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FEDERAL  REGISTER  Published  daily.  Monday  througk  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington,  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  an^ended;  44  U.S.C.  Ch. 
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Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  iisued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
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issuing  agency. 
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issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintoident  of 
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Questions  and  requests  for  specific  information  may  lie  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  sectioifcof  this  iseue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  ExampW:  52  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHATrr  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the|  Federal  Register  and  Code  of 

Federal  Regulations. 

t 
The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  ifinding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  wilti  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
•    directly  affect  them.  There  will  be  no  discussion  of 
|Speciflc  agency  regulation*. 


WASHINGTON,  DC 

WHEN:  March  31:  at  9  am. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC. 
RESERVATIONS:  Beverly  Fayson.  202-523-3517 
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ACTION 

PROPOSED  RULES 
Official  seal,  9901 

Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona,  9797 
Oranges  (navel)  grown  in  Arizona  and  California,  9797 
PROPOSED  RULES 
Onions  grown  in  Texas,  and  imported  onions,  9870 

Agricultural  Stabilization  and  Conservation  Service 

NOTICES 

Warehouses,  licensed;  list  availability,  9903 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Agricultural 

Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspection  Service;  Economic  Analysis 
Staff 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administratton 

NOTICES  / 

Grants  and  cooperative  agreem^its:         ( 
Biological  markers  of  alcohol  consumption,  9940 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
Credit  against  tax  paid  or  determined  on  distilled  spirits 
for  alcohol  derived  from  wine  and  flavors,  etc.,  9873 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Birds,  poultry,  or  pigeons  transiting  the  port  of 
Anchorage,  AK,  9871 

Army  Department 

See  also  Engineers  Corps 
NOTICES 
Meetings: 
Science  Board,  9912 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

NOTICES 

Cooperative  agreements;  awards: 

National  Association  of  County  Health  O^cials,  9941 
Grants  and  cooperative  agreements: 
Adult  immunizations  in  health  maintenance  organizations 

program,  9941 
Sexually  transmitted  diseases  prevention  and  control 

projects,  9943 
Sexually  transmitted  diseases  research,  demonstrations, 
public  and  professional  education  programs.  9944 
Meetings: 
Immunization  Conference,  9944 


Coast  Guard 

RULES 

Anchorage  regulations: 
Maine.  9828 


) 


Commerce  Department  " 

See  Foreign-Tlade  Zones  Board;  International  Trade 

Administration;  National  Oceanic  and  Atmos|^eric 

Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  consultation;  review  of  trade: 
China.  9908 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  9986 
(4  documents) 

Defense  Department  _ 

See  also  Army  Department:  Engineers  Corps;  Navy 
Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Anti-Kickback  Act;  implementation 
Correction,  9989 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
.       9910 
Meetings: 
Electron  Devices  Advisory  Group,  9910.  9911 

(4  documents) 
Graduate  Medical  Education  Advisory  Committee,  9911 
Science  Board  task  forces.  9912 
(2  documents) 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 

Chemical  nreparations;  exemptions.  9802 

Stimulant  and  depressant  compounds:  exemptions.  9802 
NOTICES  V.^ 

Applications,  hearings,  determindtions,  etc.: 

Acker,  Gordon  M..  D.M.D..  9962 

Janssen.  Inc..  9964 

Johnson  Matthey.  Inc.,  9964 

Mulvany,  John  H.,  M.D.,  9964  — 

Economic  Analysis  Staff 

RULES 

Organization,  functions,  and  Freedom  of  Information  Act; 
implementation,  9798 

Education  Department 

RULES 

Direct  grant  programs: 
Congressional  teacher  scholarship  program,  10006 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Bass  Enterprises  Production  Co.,  9968 
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Cliffwood  Energy  Co.  et  al..  9968 
Lee  Co.  et  al..  9968 
Lloyd  Shoenheit  Truck  &  Tractor  Service,  Inc.,  et  al..  9969 
Parker  Drilling  Co.,  9969      - 
Tractech.  Inc.,  9969 
Alien  temporary  employment  labor  certification  process: 
Agriculture  and  logging;  meal  charges;  annual  adjustment. 
9967 

Employment  Standards  Administration  \ 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  defisions, 
9966 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission; ^Hearings 

and  Appeals  Office,  Energy  Department         , 
NOTices  1 

Meetings:  | 

International  Energy  Agency  Industry  Advisory  Board, 
9914 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Mississippi  River,  Alton,  IL  and  MO,  9912 
Wilmington  Harbour,  Northeast  River  project,  NC.  9913 

Environmental  Protection  Agency 

PROPOSED  RULES 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Atlantic  Ocean;  Savannah,  GA,  Charleston.  SC.  and 
Wilmington,  NC,  9894 
NOTICES 

Environmental  statements;  availability,  etc.: 
^''Agency  statements — 

Comment  availability.  9930 
Weekly  receipts,  9930 
Meetings: 

Science  Advisory  Board;  correction,  9931 
Pesticide  programs: 

Cancellation  procedures,  voluntary,  9937 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications,  9931 
Premanufacture  notices  receipts.  9932-9936 
(3  documents] 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act.  9986         , 

Executive  Office  of  the  President 

See  Management  and  Budget  Office;  Presidentia 
Documents 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  jdenied, 

etc.,  9937 
Applications,  hearings,  determinations,  etc.: 
Gardner,  James  L.,  et  al..  9938 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  9986.  9987 
(3  documerfts) 


Federal  Emergency  Managen^ent  Agency 

NOTICES 

Meetings: 
National  Fire  Academy  Board  of  Visitors,  9938 
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Federal  Energy  Regulatory  Commission 

NOTICES  I 

Natural  gas  certificate  filings: 

Southern  Natural  Gas  Co.  et  al.,  9914 
Preliminary  permits  surrender 

Tehama  Power  Authority,  9920 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

County  of  Los  Angeles  Facilities  Management  Division. 
9921 

Gabriel  Mills  Energy  Co..  9921 
Applications,  hearings,  determinations,  etc.: 

Brooklyn  Interstate  Natural  Gas  Corp..  9921 

North  Carolina  Electric  Membership  Corp..  9922 

Pennzoil  Co.  et  al..  9922 

Piedmont  Municipal  Power  Agency,  9923 

Southwest  Gas  Corp.  et  al.,  9924 

Speed,  Jack  P.,  et  al.,  9924 

Zapata  Exploration  Co..  992i 

Federal  Home  Loan  Bank  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Acquisitions  of  control  of  insured  institutions,  etc.; 
correction.  9799 

NOTICES 

Receiver  appointments:  -^ 

First  Federal  of  Maryland,  FSA,  9938 
Vernon  Savings  &  Loan  Association,  9938 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Midwest  Stock  Exchange.  Inc..  9938 
Philadelphia  Stock  Exchange,  Inc.,  9939 

Federal  Reserve  System        I 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Algemene  Bank  Nederland  N.V..  9939 
First  Citizens  Banc  Corp..  9939 
Myers.  James  O..  9940 


Food  and  Drug  Administrati 

PROPOSED  RULES 

Human  drugs: 
Wart  remover  drug  products 
monograph.  9992 
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(OTC);  tentajiive  final 
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Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  deterny'nations.  etc.: 
Florida.  9903,  9904 
(2  documents) 

Geoeral  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Anti-Kickback  Act;  implementation 
Correction.  9989 
Property  management: 
Utilization  and  disposal  of  real  property — 
Disposals  to  public  agencies,  9829 
Property  for  correctional  facilities,  9831 
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PROPOSED  RULES 

Federal  Information  Resources  Management  Regulation: 
Federal  telecommunications  system;  authorized  use  of 

long  distance  telephone  services  by  Federal 

employees,  9900 

Health  and  Human  Services  Department  ^ 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Adnainistration;  Health  Care  Financing* 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
9940 

Health  Care  Financing  Administration 

RULES 

Medicare  and  medicaid  programs: 
Malpractice  insurance  for  hospitals;  payment  for  costs, 
9833 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exceptioor^ 
Cases  filed,  9925,  9926  / 

(2  documents)  ' 

Decisions  and  orders,  £(927,  9928 

(2  documents)  ^i 

Housing  and  Urban  Development  Department 

RULES 

Lead-based  paint  hazard  elimination  in  FHA  single  and 
multifamily  housing  programs  and  in  section  8  housing 
assistance  payments  programs 
Correction,  9827 
Mortgage  and  loan  insurance  programs: 
Hawaiian  home  lands;  single  family  mortgage  insurance; 
correction,  9989 

Indian  Affairs  Bureau 

NOTICES 

Land  transfers: 
Pueblo  of  Santa  Ana,  MM,  et  al.;  correction,  9946 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau;  * 

Minerals  Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Replacement  parts  for  self-propelled  bituminous  paving 

equipment  from  Canada,  9904 
Tapered  roller  bearings  and  parts  from — 
Japan,  9905 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Foreign  protection  of  intellectual  property  rights  and 
effect  nn  U.S.  industry  and  trade,  9960 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  9961 
Railroad  operation,  acquisition,  construction,  etc.: 

Maine  Central  Railroad  Co..  9962 


Railroad  services  abandonment: 
Texas  North  Western  Railway  Co.,  9962 

Justice  Department 

See  also  Drug  Enforcement  Administration:  Juvenile  Justice 

and  Delinquency  Prevention  Office 
PROPOSED  RULES 
Nondiscrimination  on  basis  of  handicap;  uniform  Federal 

accessibHity  standards.  9885 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings:\ 
Coordinating  Council,  9968 

Labor  Department 

-See  Employment  and  Training  Administration:  Employment 
Standards  Administration;  Mine  Safety  and  Health 
Administration 

Land  Management  Bureau 

NOTICES 

Airport  leases: 

Arizona,  9946 
Closure  of  public  lands: 

Montana,  9947 
Environmental  statements;  availability,  etc.: 

Bishop,  Caliente  and  Bakersfield  Resource  Area 
Wilderness,  CA,  9947 

Dillion  Resource  Area  Wilderness.  MT.  9948 

Taos  Resource  Area,  NM,  9947 
Meetings: 

Richfield  District  Advisory  Coimcil,  9949 

Safford  District  Advisory  Council,  9950 

Shoshone  District  Grazing  Advisory  Board,  9950  ' 

Motor  vehicles;  off-road  vehicle  designations: 

Colorado,  9954 
Realty  actions;  sales,  leases,  etc: 

Arizona,  9950-9952  ' 

(6  documents) 

Colorado,  9952.  9955 
(2  documents) 

Nevada,  9956 
(2  documents) 
Survey  plat  filings: 

Arizona,  9957 

Montana,  9957  -* 
Withdrawal  and  reservation  of  lands: 

New  Mexico.  9953 
(3  documents) 

Utah,  9949 

Management  and  Budget  Office 

NOTICES 

Freedom  of  Information  Reform  Act  of  1986: 
Fee  schedule  and  administrative  guidelines.  10012 

Mine*Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
B.  &  B.  Coal  Co..  9969 
Brush  Creek  Coal  Co.,  9970 
Calvary  Coal  Co.,  9970 
Castle  Gate  Coal  Co.,  9971 
Chapperal  Coal  Corp.,  9971 
Clinchfield  Coal  Co.,  9971 
Eastern  Mingo  Coal  Co.,  9972 
I  &  W  Coal  Co.,  9972 
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Lundberg  Industries  Ltd.,  9973 
Mid-Continent  Resources,  Inc.  9973.  9974 

(2  documents) 
Mingo  Coal  Co..  Inc..  9974 
Pickands  Mather  &  Co.,  9974 
Southern  Mingo  Coal  Co.,  9375 
Sunrise  Construction  Co..  Inc.,  9975 
Switch  Energy  Corp.,  9976 
Wpstern  Mingo  Coal  Co.,  9976 

-MmeraiS  Management  Service 
NOTICES 

Environmental  statements;  availability,  etc.: 
Hawaiian  and  Johnston  Island  exclusive  econoiQie  zone — 
Lease  sales,  9958 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Anti-Kickback  Act;  implementation 
Correction,  9989  t 

NOTICES 
Meetings: 

Informal  Space  Life  Sciences  Committee,  9977 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  9977 
National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES  ^ 

Meetings: 
Humanities  Panel,  9978 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Michelin  Tire  Corp..  9985 


DIlS 


National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control  ■ 

National  Oceanic  and  Atmospheric  Administrafion 

RULES 

Fishery  conservation  and  management: 
South  Atlantic  snapper-grouper,  9864 
PROPOSED  RULES 

Endangered  and  threatened  species: 

Sea  turtle  conservation;  shrimp  trawl  requirements 
Correction,  9902 
Fishery  conservation  and  management: 

Gulf  of  Mexico  red  drum,  9902 

National  Park  Service 

NOTICES 

Boundary  establishment  description,  etc.: 

Lowell  National  Historical  Park.  MA,  9959 
Concession  contract  negotiations: 

Smoky  Mountain  Riding  Stables.  Inc..  9960 

Navy  Department 

NOTICES 

Agency  information  collection  activities  under  ONifB  review, 
9913 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.; 
Duquesne  Light  Co.  et  al.,  9979 


Regulatory  guides:  •" 

Issuance,  availability,  and  witiidrawal,  9979,  9980 
(2  documents) 
Applications,  hearings,  determiaations,  etc.: 

Georgia  Power  Co.  et  al.,  9980 

Personnel  Management  Office , 

PROPOSED  RULES 

Adverse  actions:  I 

Other  than  full-time  career  employment,  9867 


Presidential  Documents 

PROCLAMATIONS 

special  observances: 
Greek  Independence  Day  (Prdc.  5623),  9793 

ADMINISTRATIVE  ORDERS 

Jamaica;  U.S.  assistance  (Presidential  Determination  No.  87- 
11  of  March  12, 1987),  9795 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administratioir  Centers  for  Disease  Control;  Food  and 
Drug  Administrafion 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Transportation  of  hazardous  inaterials;  incident  reports, 
9996 


Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determiaations,  etc.: 
Continental  Airlines.  Inc..  9901 

State  Department 

NOTICES 

South  African  parastatal  organizations,  9982-  . 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  submission; 

Colorado,  9887  «* 

Kentucky,  9890  Jt^ 

Utah,  9891 

Virginia,  9892 
NOTICES 
Environmental  statements;  avadability.  etc.: 

North  Chickamauga  Creek  Watershed,  TN,  9960 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Transportation  Department 

See  also  Coast  Guard;  National  Highway  Traffic  Safety 
Administration;  Research  and  Special  Programs 
Administration 
RULES 
Organization,  functions,  and  authority  delegations: 

Administration.  Assistant  Secretary,  9863 
NOTICES  . 

Aviation  proceedings:  I 

Certificates  of  public  conveiwnce  and  necessity  and 
foreign  air  carrier  permits;  weekly  applicatioM,  9984 


Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
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Separate  Parts  In  This  issue 

Part  II 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  9992 

Part  III 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  9996 

Part  IV 

Department  of  Education,  10006 

Part  V 

Office  of  Management  and  Budget,  10012 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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40  CFR 
Proposed  Rules: 

228 9894 

41  CFR 

101-47(2  ' 

documents) 9829- 

9831 
Proposed  Rules: 
201  -38 9900 

42  CFR 

413 


.9833 


45  CFR 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  5623  of  March  24,  1987 

Greek  Independence  Day:  A  National  Day  of  Celebration  of 
Greek  and  American  Democracy,  1987  "^ 


By  the  President  of  the  IJnited  States  of  America 


/ 


A  Proclamation 


P 


Among  Greece's  most  cherished  and  revered  contributions  to  mankind  are  the 
ideals  of  freedom  and  democracy,  Because  these  idfeals  have  played  a  central 
role  in  the  history  of  our  Natipn,  it  is  most  fitting  that  we  observe  a  day  in 
celebration  of  Greek  independence  and  of  our  shared  love  of  democracy. 

One  hundred  and  sixty-six  years  ago.  inspired  by  the  legacy  of  hberty  and 
democracy  left  them  by  their  ancestors,  the  Greek  people  began  a  long 
struggle  in  which  they  regained  freedom.  The  same  legacy  has  inspired  many 
peoples  throughout  history.  Those  who  framed  our  Declaration  of  Independ- 
ence, and  the  Constitution  whose  bicentennial  we  celebrate  this  year,  drew 
upon  the  political  and  philosophical  experience  of  the  ancient  Greeks  and 
their  followers  through  the  centuries. 

By  joining  in  the  independence  celebration  of  the  Greek  people,  we  pay 
special  tribute  to  the  democratic  values  that  we  in  the  United  States,  together 
with  our  friends  and  allies  such  as  Greece,  are  committed  to  defend. 

The  CongriBss,  by  Public  Law  99-532,  has  designated  March  25,  1987.  as 
"Greek  Independence  Day:  A  National  Day  of  Celebration  of  Greek  and 
American  Democracy"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation^n  observance  of  this  event. 

NOW.  THEREFORE.  1.  RONfALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  March  25,  1987,  as  Greek  Independence  Day:  A 
National  Day  of  Celebration  of  Greek  and  Americaiyjtemocracy,  and  I  urge  all 
Americans  to  join  in  appropriate  ceremonies  and  activities  to  salute  the  Greek 
people  and  Greek  independence. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  mjf  hand  this  twenty-fourth  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eleventh. 


|FR  Doc.  87-6899 
Piled  3-25-87:  3«e  pm| 
Billing  code  3195-01-M 
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Presidential  Documents 


Presidential  Deteraiination  No.  87-11 

Determination  to  Authorize  Continuation  of  Certain  Assistance 
to  Jamaica 


|FR  Doc.  87-6949 
*  filed  3-25-«7;  4:15  pm] 
Billing  code  319S-01-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  536  of  the  Foreign  Assistance  and  Related  Programs 
Appropriations  Act,  1987  as  contained  in  section  101(f),  Title  V,  of  Public  Laws 
99-500  and  99-591,  I  hereby  determine  that  the  Government  of  Jamaica  is 
sufficiently  responsive  to  the  United  States  Government  concerns  on  drug 
control  and  that  the  added  expenditure  of  funds  for  that  country  is  in  the 
national  interest  of  the  United  States. 

You  are  directed  to  report  this  determination  to  the  Congress  immediately. 
This  determination  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  March  12,  1987. 
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Rule:-  1  il:  Heguiar.u,  :i 


A 


This   section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  CkHJe  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  907 
[Navel  Orange  Reg.  653] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  653  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  March  27, 1987, 
through  April  2. 1987.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
navel  oranges  with  the  demand  for  such 
period,  due  to  the  marketing  situation 
confronting  the  orange  industry. 
date:  Regulation  653  (§  907.953)  is 
effective  for  the  period  March  27, 1987, 
through  April  2, 1987. 

j    ..    FOR  FURTHER  INFORMATION  CONTACT: 

r       lames  M.  Scanlon,  Acting  Chief,  ' 

Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Washington.  DC 
20250,  telephone:  202-447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  is  issued  under  Order  No. 
907,  as  amended  (7  CFR  Part  907). 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-67  adopted  by 
the  Navel  Orange  Administ^tive 
Committee.  The  committee  met  publicly 
on  March  24, 1987,  in  Lindsey, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  by  an  8  to  o 
vote  a  quantity  of  navel  oranges  deemed 
advisable  to  be  handled  during  the 
specified  week.  The  committee  reports 
that  the  market  for  navel  oranges  is 
slow. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  dlys 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act,  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders.  ■■ 
California,  Arizona,  Oranges  (Navel). 

PART  907— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amehded;  7  U.S.C.  601-«74. 
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2.  Section  907.953  Navel  Orange 
Regulation  653  is  added  to  read  as 
follows: 

§  907.953    Navel  Orange  Regulation  653. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  March  27, 
1987,  through  April  2. 1987,  are 
established  as  follows: 

(a)  District  1: 1,707,340  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons; 
Dated:  March  25, 1987. 

Ronald  L.  Cioffi, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
|FR  Doc.  87-6942  Filed  3-28-87;  8:45  am] 

BILIJMQ  CODE  341<Ma-M 


7  CFR  Part  910 

[Lemon  Reg.  S54] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  Regulation  554  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
330,000  cartons  during  the  period  March 
29-April  4, 1987.  Such  action  is  needed 
to  balance  the  supply  of  fresh  lemons 
with  market  demand  for  the  period 
specified,  due  to  the  marketing  situation 
confronting  the  lemon  industry. 

DATES:  Regulation  554  (§  910.854)  is 
effective  for  the  period  March  29-April 
4, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch. 
F&V,  AMS.  USDA,  Washington.  DC 
20250.  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  thaf 
this  action  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  801-«74). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation. is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  March  24, 
1987,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  by  a  10  to  1  vote  (with  1 
abstention)  a  quantity  of  lemons  deemed 
advisable  to  be  handled  during  the 
specified  week.  The  committee  reports 
that  the  market  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
lime  between  the  date  when  information 
became  available  upon  which  this 
regulaHoji  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  Act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  lime. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 


PART  »10— {AMENDED] 

1.  Th«  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authofity:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.8S4  is  added  to  read  as 
follows: 

§910.854    Lemon  Regulation  554. 

The  quantity  of  lemona_grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  March  29 
throughi  April  4, 1987,  is  es^ebhshed  at 
330,000  cartons. 

Dated:  March  25.  IS 
Ronald  L  CiofH, 

Acting  Deputy  Din6tor,  Fruit  and  Vegetable 

^ncSftural  Marketing  Service. 
[FR  Doc.  87-6941  Filed  3-26-87;  8:45  am] 
BiUJNG  CODE  3410-02-M 


Economic  Analysis  Staff 

7  CFR  Parts  3900  and  3901 

Organization,  Functions,  and 
Availability  of  Infonnation  to  the  Public 

AGENCY:  Economic  Analysis  Staff, 
USDA.* 

action:  Final  rule. 

summary:  This  rule  explains  the 
organization  and  functions  of  the 
Economic  Analysis  Stafl'  (EAS)  and  the 
procedures  for  requesting  records  from 
EAS  under  the  Freedom  of  Information 
Act  (FOIA).  It  supplements  the 
Department's  regulations  at  7  CFR  Part 
1,  Subpart  A. 

EFFECTIVE  DATE:  March  27, 1987. 

FOfl  FUBTHER  INFORMATION  CONTACT: 

Laura  B.  Snow,  Economics  Agencies 
FOIA  Officer,  Economics  Management 
Staff,  USDA,  Room  4310.  South  Building, 
12th  and  Independence  Avenue,  SW., 
Washington,  DC  20250.  Telephone  (202) 
447-7590. 

SUPPLEMENTARY  INFORMATION:  This  rule 
relates  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553, 
notice  of  proposed  rulemaking  and 
opportunity  for  comment  are  not 
required  and  this  rule  may  be  made 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Also,  this  action  is  not  a  rule  as  defined 
by  Pub,  L.  96-354,  the  Regulatory 
Flexibility  Act,  and  thus  is  exempt  from 
the  profvisions  of  that  Act. 


List  of  Subjects 

7  CFR  Part  3900 

Organization  and  functions 
(Government  agencies). 

7  CFR  Part  3901 

Freedom  ef  infonnation. 

Accordingly,  7  CFR  is  amended  by 
adding  a  new  Chapter  XXXIX  and  Parts 
3900  and  3901  reading  as  follows: 

CHAPTER  XXXIX— ECONOMIC  ANALYSIS 
STAFF 

PART  3900— ORGANIZATION  AND 
FUNCTIONS 

3900.1  General.  .  | 

3900.2  Organization.  ; 

3900.3  Functions. 

3900.4  Authority  to  act  for  the  Director. 
Authority:  5  U.S.C.  301  and  552.  and  7  CFR 

2.89. 


§  3900.1    General. 

The  Economic  Analysis  Staff  (EAS) 

was  established  on  June  15, 1982,  by 

Secretary's  Memorandum  1020-6, 

entitled  "Establishment  of  Ecoivamic 

Analysis  Staff."  The  primary 

responsibility  of  EAS  is  to  advise  and    i 

assist  the  Assistant  Secretary  fdf* 

Economics  in  fulfilling  his  responsibility 

for  economic  policy  review  and  analysis 

in  the  Department  of  Agriculture. 

I 
§  3900.2    Organizatioa 

The  central  and  only  ofTice  of  EAS  is 
located  in  Washington,  DC,  and  consists 
of  the  Director  and  supporting  staff. 

§3900.3    Functions.  j       { 

EAS  provides  staff  assistance  to  the 
Assistant  Secretary  for  Economics  in  the 
following  areas: 

(a)  Policy  Development.  Developing, 
organizing,  coordinating,  and 
synthesizing  economic  and  statistical 
analyses  for  use  as  a  basis  for  planning 
short-  and  intermediate -range 
agricultural  policy. 

(c)  Po//cy/lno/ys/s.  Conducting  ' 

economic  and  statistical  analyses  in 
order  to  evaluate  domestic  and  foreign 
agricultural  problems  and  issues  \  i 

crossing  agency  lines.  Calling  attention  ' 
to  feffects  of  utilizing  particular  courses 
of  action  under  varying  situations  and 
recommending  alternative  actions. 

(c)  Policy  Evaluation.  Reviewing  and 
evaluating  recommendations  submitted 
to  USDA  agencies,  task  forces,  and 
study  groups  for  their  policy  implication 
and  impact  upon  the  agricultural 
economy. 

(d)  Legislative  Analysis.  Analyzing 
legislative  proposals  concerning  L 
domestic  and  foreign  agricultural  issues 


i  1 


I 


1 


Federal  Register  /  Vol.  52.  No.  59  /  Friday.  March  27,  1987  /  Rules  and  Regulations 


9799 


for  policy  implications  and  developing 
amendments  to  legislative  proposals  to 
further  short-  and  intermediate-range 
policy  objectives. 

(e)  Representation.  Representing  the 
Assistant  Secretary  in  meetings  with 
agriculture,  industry,  and  consumer 
groups  to  discuss  the  economic  impact 
of  existing  and  proposed  Department 
policies.  ' 

§  3900.4    Authority  to  act  for  the  Director. 

When  the  Director  is  absent  or 
temporarily  unavailable,  the  Staff 
Statistician  is  authorized  to  act  for  the 
Director. 

PART  3901— AVArLABILITY  OF 
INFORMATION  TO  THE  PUBLIC 

Sec.  • 

3901.1  General. 

3901.2  Public  inspection,  copying  and 
indexing. 

3901.3  Requests  for  records. 

3901.4  Denials. 

3901.5  Appeals. 

Authorily:  5.  U.S.C.  301  and  .552;  7  CFR  1.1- 
1.19  and  Appendix  A. 

§3901.1    General 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  §§1.1  through  1.19  of  this 
title  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552), 
and  governs  the  availability  of  records 
of  the  Economic  Analysis  Staff  (EAS)  to 
the  public. 

§  3901.2    Public  inspection,  copying,  and 
Indexing. 

5  U.S.C.  52(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying  and  that  a 
current  index  of  these  materials  be 
published  quarterly  or  otherwise  be 
made  available.  EAS  does  not  maintain 
any  materials  within  the  scope  of  these 
requirements. 

§  390 1 .3    Request  for  records. 

Requests  for  records  of  EAS  shall  be 
made  in  accordance  with  §  1.6  (a)  and 
(b)  of  this  title  and  addressed  to: 
Economics  Agencies  FOIA  Officer. 
Economics  Management  Staff,  USDA. 
Room  4310,  South  Building,  12th  and 
Independence  Avenue.  SW.. 
Washington,  DC  20250.  This  official  in 
delegated  authority  to  make 
determinations  regarding  such  requests 
in  accordance  with  §  1.3(b)  of  this  title. 

§3901.4    Denials. 

If  the  Economics  Agencies  FOIA 
Officer  determines  that  a  requested 
record  is  exempt  from  mandatory 
disclosure  and  that  discretionary  release 
would  be  improper,  the  Economics  ^ 


Agencies  FOIA  Officer  shall  give 
written  notice  of  denial  in  accordance 
with  §  1.7(a)  of  this  title. 

§3901.5    Appeals.  / 

Any  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  in  accordance 
with  §  1.6(e)  of  this  title  and  addressed 
to  the  Director,  Economic  Analysis  Staff. 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 

Done  at  Wash  ngton.  DC,  this  11th  day  of 
March  1987. 

Keith  |.  Collins, 

Director,  Economic  Analysis  Staff. 

[FR  Doc.  87-6810  Filed  3-26-87:  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  546,  552.  563,  572a  and 
574 

[No.  87-3061 

Acquisitions  of  Control  of  Insured 
Institutions  and  Delegated  Merger 
Approvals;  Technical  Corrections 

Dated:  March  18. 1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule;  technical  corrections. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  is  making 
technical  and  conforming  corrections  to 
its  regulations  governing  acquisitions  of 
control  of  insured  institutions  and 
delegated  merger  approvals  adopted  by 
the  Board  on  November  8, 1985,  Board 
Res.  Nos.  85-1005,  85-1006;  50  FR  48685. 
48725  (Nov.  26, 1985),  and  to  other 
regulations  governing  consolidations 
and  combinations  of  insured 
institutions. 

EFFECTIVE  DATE:  March  27, 1987. 
FOR  FURTHER  INFORMATION  CONTACr. 
Kevin  A.  Corcoran.  Staff  Attorney,  (202) 
377-6203.  Neil  R.  Crowley,  Deputy 
Director  for  Corporate,  (202)  377-6962,  or 
Juhe  L.  Williams.  Deputy  General 
Counsel  (202)  377-6459;  Corporate  and 
Securities  Division.  Office  of  General 
Counsel.  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW..  Washington, 
DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 

Board,  as  operating  head  of  the  FSLIC.  is 
making  technical  and  conforming 
corrections  to  its  regulations  governing 
acquisitions  of  control  of  insured 
institutions  and  consolidations  and 
combinations  of  insured  institutions.  On 


November  8, 1985.  the  Board  adopted     i 
extensive  amendments  to  its  regulatioi)« 
implementing  the  Change  in  Savings  and 
Loan  Control  Act,  12  U.S.C.  1730(q) 
("Control  Act")  and  the  acquisition 
provisions  of  the  Savings  and  Loan 
Holding  Company  Amendments  of  1967, 
12  U.S.C.  1730a,  ("Holding  Company 
Act")  in  Resolution  No.  85-1005.  50  FR 
48685  (Nov.  26, 1985).  Also  on  November 
8, 1985.  the  Board  adopted  amendments 
to  its  regulations  governing  delegations 
of  authority  for  processing  applications 
involving  interim  institutions,  mergers, 
consolidations,  bulk  transfers  and  other 
transfer's  of  assets  and  liabilities  in 
Resolution  No.  85-1006.  50  FR  48725 
(Nov.  26, 1985).  Adoption  of  the  two 
Resolutions  resulted  in  complex 
amendments  to  numerous  Board 
regulations. 

The  Board  has  become  aware  of 
several  typographical  errors,  missing 
words,  and  potentially  confusing        » 
punctuation  in  the  regulations  as 
published  in  the  Federal  Register  on 
November  26. 1985.  Some  of  these  errors 
might  confuse  a  reader  into  thinking  that 
pertinent  words  or  phrases  have  been 
inadvertently  omitted.  In  addition,  the 
Board  is  aware  of  several  outdated 
regulatory  citations  in  its  regulations 
that  should  be  corrected.  Accordingly, 
the  Board  is  taking  this  opportunity  to 
make  technical  corrections  in  these 
respects. 

In  addition,  the  amendments  adopted 
today  at  12  CFR  546.2(d),  552.13(i)(3), 
552.13{j)(3).  and  563.22(d).  regarding 
procedures  for  formation  of  interim 
institutions  update  the  citations  in  those 
regulations  from  Part  584  to  Part  574. 
These  conforming  amendments  were 
unintentionally  omitted  from  Board 
Resolution  No.  85-1005.  and  are 
necessary  because  the  regulations 
currently  cite  regulations  that  no  longer 
exist.  The  effect  of  these  amendments  is 
to  clarify  the  permissibility  of  certain 
procedures,  previously  available  only  in 
connection  with  mergers  involving 
interim  institutions  created  by 
companies,  to  be  used  in  the  context  of 
mergers  involving  interim  institutions 
created  by  other  persons.  The  Board,  in 
Board  Resolution  No.  85-1005, 
specifically  mentioned  the  clarification, 
streamlining  and  expediting  of  various 
application  procedures  and  the 
provision  of  a  uniform  type  of  public 
notice  for  holding  company  applications 
and  change  in  control  notices  as  being 
among  its  purposes  in  amending  its 
regulations  governing  the  acquisition  of 
control  of  insured  institutions. 
Accordingly,  this  correction  regarding 
the  procedures  pertaining  to  interim 
institutions  in  the  context  of  an 
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acquisition  of  control  of  an  insured 
institution  is  entirely  consistent      'h  the 
Board's  purposes  in  imple0ientin(s  r'art 
574. 

The  Board  also  is  amending  12  CFR 
574.7(g)(l)(iii),  which,  inter  alia,  sets 
forth  a  rebuttable  presumption  that  an 
acquiror  may  fail  to  satisfy  the 
managerial  resources  and  future 
prospects  testsjjf  12  CFR  574.7(c)  or  the 
integrity  test  of  12  CFR  574.7(dK4)  if  a 
management  official  of  the  acquiror  was 
a  management  official  or  director  of  a 
company  or  insured  institution  that  was 
placed  into  receivership, 
conservatorship,  or  was  placed  in  a 
management  consignment  program,  or 
was  liquidated  during  his  tenure  or 
within  two  years  thereafter.  The 
discussion  of  this  presumptive 
disqualifier  in  Resolution  No.  85-1005 
clearly  indicated  that  the  presumptive 
disqualifier  also  was  intended  to  be 
applicable  to  any  management  official 
of  the  acquiror  who  was  a  controlling 
shareholder  of  such  an  entity.  The 
presumptive  disqualifler  as  originally 
stated,  however,  inadvertently  omitted  ^ 
mention  of  controlling  shareholders,  and 
this  amendment  corrects  that  oversight. 

Because  these  changes  are  either 
nonsubstantive  or  relieve  restrictions 
currently  in  effect  the  Board  finds  that 
observance  of  the  notice  and  comment 
procedure  pursuant  to  5  U.S.C.  553(b) 
and  12  CFR  508.11  and  the  30-day  delay 
of  effective  date  pursuant  tq  5  U.S.C. 
553(d)  and  12  CFR  508.14  is  unnecessary 
and  contrary  to  the  public  interest. 

List  of  Subjects  io  12  CFR  Parts  546,  552, 
563,  572a  and  574 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Holding  companies.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations.  Securities. 

Accordingly,  the  Board  hereby 
amends  Parts  546  and  552,  Subchapter 

C,  Parts  563,  572a  and  574,  Subchapter 

D.  Chapter  V,  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PAPT  546— MERGER,  DISSOLUTION, 

£  ORGANIZATION,  AND 
CONVERSION 

1.  The  authority  citation  for  Part  546 
continues  to  read  as  follows: 

Authority:  Sees.  2.  5.  48  Stat.  128. 132.  as 
amended  (12  U.S.C.  1462. 1484):  sees.  401-403, 
405-407.  48  Stat.  1255-1257. 1259-1280,  as 
amended  (12  U.S.C.  1724-1728. 1728-1730); 
Sec.  406.  82  Stat.  5,  as  amended  (12  U.S.C. 
1730a);  Reorg.  Plan  No.  3  of  1947. 12  FR  4981, 
3  CFR,  1948-1948  Comp..  p.  1071. 


2.  Amend  §  546.2  by  revising 
paragraphs  (d)(3)  and  (h](l)(i]  to  read  as 
follows: 

§  546.2    Procedure;  effective  date. 

**■*•*  ■.' 

(d)*4 

(3)  This  paragraph  (d)  shall  not  apply 
to  mergers  involving  an  interim  Federal 
association  or  an  interim  state 
institution  if  the  resulting  institution  is 
immediately  acquired  pursuant  to  Part 
574  of  this  chapter,  in  which  case  the 
procedures  set  forth  in  §  574.6  of  this 
chapter  ^all  apply. 
***** 

(h)(1)  *  *  * 

(i)  The  resulting  association  requests 
the  granting  of  supervisory 
forbearances; 

*        *     .    *        *        * 

PART  552— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

3.  The  authority  citation  for  Part  552 
continues  to  read  as  follows: 

Authority:  Sec.  5A.  47  Stat.  727,  as  added 
by  sec.  1.  M  Stat.  258,  as  amended  (12  U.S.C. 
1425a);  sees.  2.  5.  48  Stat.  128. 132.  as 
amended  (12  U.S.C.  1462, 1464);  sees.  401-403. 
405-407.  4B  Stat.  125S-1257. 1259-1280,  as 
amended  (12  U.S.C.  1724-1726. 1728-1730); 
sec.  406,  82  Stat.  5.  as  amended  (12  U.S.C. 
1730a);  Reorg.  Plan  No.  3  of  1947, 12  FR  4981, 
3  CFR,  1943-1948  Comp..  p.  1071. 

4.  Amend  §  552.13  by  revising 
paragraphs  (i)(3)  and  the  first  sentence 
of  paragraph  (j)(3)  to  read  as  follows: 

§  552. 1 3    Coint)inations  Involving  Federal 
stock  associations. 

***** 

(i)  Notice.  '  *  * 

(3)  Procedure.  Processing  of  an 
application  under  this  section  shall 
follow  the  procedures  set  forth  in  this 
paragraph  (i)  and  in  §{  543.2  (e)  and  (f) 
of  this  subchapter,  except  for 
applications  in  which  the  resulting 
institution  is  immediately  acquired 
"  pursuant  to  Part  574  of  this  Chapter,  in 
which  case  the  procedures  set  forth  in 
§  574.6  of  this  Chapter  shall  apply. 
***** 

(j)  Approval  by  stockholders.  *  *  * 

(3)  Exceptions  for  certain 
combinations  involving  an  interim 
institution.  Stockholders  of  a  Federal 
stock  association  need  not  authorize  by 
a  two-thirds  affirmative  vote 
combinations  involving  an  interim 
Federal  association  or  interim  state 
institution  when  the  resulting  Federal 
stock  association  is  acquired  pursuant 
to  Part  374  of  this  Chapter.  *  *  * 


5.  Amend  §  552.14  by  revising  the  last 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  552.14    Dissenter  and  appraisal  rights.   . 

*****  j 

(b)  *  *  *  "Qualified  consideration" 
means  cash,  shares  of  stock  of  any 
association  or  corporation  which  at  the 
effective  date  of  the  combination  will  be 
listed  on  a  national  securities  exchange 
or  quoted  on  NASDAQ,  or  any 
combination  of  such  shares  of  stock  and 
cash. 


SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

6.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec.  1.  47  Stat.  725,  as  amended 
(12  U.S.Q.  1421  et  seq.]:  sec.  5A,  47  Stat.  727. 
as  added  by  sec.  1.  64  Stat.  256.  as  amended 
(12  U.S.C.  1425a);  sec.  5B,  47  Stat.  727,  as 
added  by  sec  4.  80  Stat.  824.  as  amended  (12 
U.S.C.  1425b);  sec.  17.  47  Stat.  738.  as 
amended  (12  U.S.C.  1437);  sec.  2.  48  Stat.  128. 
as  amended  (12  U.S.C.  1462);  sec.  5,  48  Stat. 
132,  as  amended  (12  U.S.C.  1484);  sees.  401- 
407.  48  Stat.  1255-128a  as  amended  (12  U.S.C. 
1724-1730);  sec.  408.  82  Stat.  5,  as  amended 
(12  U.S.C.  1730a):  Reorg.  Plan  No  3  of  1947, 12 
FR  4981.  3  CFR.  1943-1948  Comp..  p.  1071. 

7.  Amend  §  563.22  by  revising  the  first 
sentence  of  paragraph  (b);  and  by 
revising  paragraphs  (d)  and  (e)(l)(i)  to 
read  as  follows: 

§  563.22    Merger,  consoMatlon,  pur^tase 
or  sale  of  assets,  or  assumption  of 
liaMltie*.       I 

«        *        *  '      '*        * 

(b)  No  insured  institution  ntay  at  any 
time  make  a  transfer,  as  defined  in 
§  571.5(a)  of  this  Subchapter,  of  assets 
or  savings  account  liabilities  without 
application  to  and  approval  by  the 
Corporation:  Provided,  that  any  insured 
institution  that  must  receive  approval 
for  such  transfer  from  the  Federal 
Deposit  Insurance  Corporation  pursuant 
to  section  5(o)(2)(D)  of  the  Home 
Owners'  Loan  Act.  as  amended,  12 
U.S.C.  1464(o)(2)(D),  shall  not  be  subject 
to  approval  by  the  Corporation  under 
this  paragraph.  *  *  * 
***** 

(d)  The  requirements  of  paragraph  (c) 
of  this  section  do  not  apply  to  any 
merger,  consolidation,  purchase  of 
assets,  or  assumption  of  liabilities:  (1) 
Authorized  by  the  Corporation  to  be 
instituted  for  supervisory  reasons,  or  (2) 
involving  an  interim  Federal  association 
or  an  interim  state-chartered  institution 
if  the  resulting  institution  is  immediately 
acquired  pursutmt  to  Part  574  of  this 
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chapter,  in  which  case  the  procedures 
set  forth  in  §  574.6  of  this  chapter  shall 
apply. 

{e)(l)  *  *  * 

(i)  The  resulting  institution  requests 
the  granting  of  supervisory 
forbearances; 


PART  572a— VOLUNTARY  ASSISTED- 
MERGER  PROGRAM 

8.  The  authority  citation  for  Part  572a 
is  revised  to  read  as  follows: 

Authority.  Sees.  2,  5,  4«  Stat.  128. 132.  as 
amended  (12  U.S.C.  1462. 1464);  sees.  401-403, 
405-407,  48  Stat.  1255-1257,  1259-1280,  as 
amended  (12  U.S.C.  1724-1726, 1728-1730): 
Reorg.  Plan  No.  3  of  1947.  3  CFR.  1943-1948 
Comp..  p.  1071. 

9.  Amend  §  572a.5  by  revising  the 
second  sentence  of  paragraph  (c)(5)  to 
read  as  follows: 

§  S72a.5    Actions  by  Principal  Supervisory 
Agent 


^ 


(c)  Appmvals.  '  *  *  . 

(5)  *  *  *  In  connection  with  a  merger 
or  acquisition  so  approved,  a  Principal 
Supervisory  Agent  may  grant  the 
resulting  institution  supervisory 
forbearances  in  accordance  with 
supervisory  procedures  memoranda 
issued  by  ORPOS:  and 
<t        *        *        *        * 

PART  574—ACQUISITION  OP 
CONTROL  OF  INSURED  INSTITUTIONS 

10.  The  authority  citation  for  Part  574 
continues  to  read  as  follows: 

j  Authority:  Sec.  407, 48  Stat.  1260,  as 
imended  (12  U.S.C  1730);  and  Sec.  408: 82 
Stat.  5,  a«  amended  (12  U.S.C.  1730a). 

11.  Amend  §  574.2  by  revising 
paragraph  (a)(2)  and  by  revising  the 
parenthetical  clause  in  paragraph  (k){2) 
to  read  as  follows: 

§574.2    Definitions. 

i    (a)  *  *  * 

I  (2)  The  acquisition  of  stock  by  a  group 
of  persons  and/or  companies  acting  in 
concert  which  shall  be  deemed  to  occur 
upon  formation  of  such  group.  Provided, 
that  an  investment  advisor  shall  not  be 
deemed  to  acquire  the  voting  stock  of  its 
advisee  if  the  advisor  (i)  Votes  the 
stock  only  upon  instruction  from  the 
beneficial  owner,  and  (ii)  does  not 
provide  the  beneficial  owner  with 
advice  concerning  the  voting  of  such 
stock. 


(k)- 


(2)  *  *  *  (other  than  a  pension,  profit- 
sharing,  stockholders',  voting,  or 
business  trust)  *  *  *  ^ 

.  *        *        *        •        * 

12.  Amend  §  574.3  by  revising 
paragraph  (c)(2)(iv)(A)  to  read  as 
follows: 

§  574.3    Acquisition  of  control  of  insured 
institutions. 

*         ♦         •         *         * 

(c)  Exempt  transactions.  *  *  * 

(2)  *  *  * 

(iv)  *  *  •  •*'      • 

(A)  Has  held  power  to  vote  25  percent 
or  more  of  any  class  of  voting  stock  in 
such  institution  continuously  since 
March  9. 1979;  or 
***** 

13.  Amend  {  574.4  by  revising 
paragraph  (d)(5)  to  read  as  follows: 

§574.4    Control 


(d)  *  *  * 

(5)  Persons  or  companies  wijil  be 
presumed  to  be  acting  in  coijefert  where 
they  constitute  a  group  xmier  the 
beneficial  ownership  reporting  rules 
under  section  13  or  the  proxy  rules 
under  section  14  of  the  Securities 
Exchange  Act  promulgated  by  the 

Securities  and  Exchange  Commission. 

***** 

14.  Amend  {  574.5  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§  574.5    Certifications  of  ownersttip  and 
other  reports. 

(a)  Acquisition  of  stock.  (1)  Upon  the 
acquisition  of  beneficial  ownership 
which  exceeds,  in  the  aggregate,  10 
percent  of  any  class'of  stock  of  an 
insured  institution  or  additional  stock 
above  10  percent  of  the  stock  of  an 
insured  institution  occurring  after 
December  26, 1985,  an  acquiror  shall  file 
in  accordance  with  5  574.6(b)(7)  of  this 
Part  a  certification  with  the  Corporation 
as  described  in  this  section. 

15.  Amend  §  574.6  by  revising 
paragraph  (a)(3);  by  revising  the  second 
sentence  of  paragraph  (e);  and  by 
revising  the  last  sentence  of  paragraph 
(f)(2)  to  read  as  follows: 

§  574.6    Procedural  requirements. 

(a)  *  *  * 

(3)  H-{e)3.  This  application  shall  be 
used  for  all  applications  filed  under 
§  574.3(a):  (i]  By  a  savings  and  loan 
holding  company  for  approval  of 
acquisitions  by  a  merger,  consolidation, 
or  purchase  of  assets  of  an  insured  or 
uninsured  institution  or  a  savings  and 
loan  holding  company,  or  (ii)  by  any 
company  for  approval  of  acquisitions  by 
a  merger,  consolidatioit  or  purchase  of 


assets  of  two  or  more  insured 
institutions  and  shall  be  used  in  lieu  of 
an  application  that  otherwise  would  be 
required  for  such  merger  under  §  546.2, 
§  552.13,  and  §  563.22  of  this  Chapter. 

(e)  *  *  *  Within  20  calendar  days  of 
the  date  of  publication  (or  40  calendar 
days  after  such  date  if  an  extension  is 
requested  in  writing  within  the  initial  20- 
day  period),  anyone  may  file  comments 
in  favor  or  in  protest  of  the  application 
or  notice,  and  in  so  doing  may  submit 
such  information  as  he  deems 
relevant.  *  *  * 
***** 

\f)  Disclosure.  *  *  * 

(2)  *  *  *  Any  such  request  must  be 
substantiated  in  accordance  with 
paragraph  (f)(5). 

***** 

16.  Amend  §  574.7  by  revising 
paragraphs  (e);  (f);  the  introductory  text 
of  paragraph  (g)(l)(ii);  and  paragraph 
(g)(l)(iii)  to  read  as  follows: 

§  574.7    Determination  by  the  Corporatloa 

***** 

(e)  Failure  to  disapprove  a  notice.  If, 
upon  expiration  of  the  60-day  review 
period  of  any  notice  deemed  to  be 
sufficient  filed  pursuant  to  §  574.6(c),  or 
extension  thereof,  ^e  Corporation  has 
failed  to  disapprove  such  notice,  the 
proposed  acquisition  may  take  place; 
Provided,  that  it  is  consummated  within 
one  year  and  in  accordance  with  the 
terms  and  representations  in  the  notice 
and  that  there  is  no  material  change  in 
circumstances  prior  to  the  acquisition. 

(f)  Disapproval  of  a  notice.  Within 
three  business  days  after  its  decision  to 
disapprove  a  notice,  the  Corporation  or 
its  delegate  shall  notify  the  acquiror  in 
writing  of  the  grounds  for  disapproval.  If 
the  disapproval  was  issued  by  the 
Principal  Supervisory  Agent  pursuant  to 
delegated  authority,  such  notification 
shall  include  a  statement  that  the 
acquiror  may  request  review  of  the 
disapproval  by  the  Corporation  within 
20  days  of  the  receipt  of  such 
notification  pursuant  to  §  574.8(a)(4).  If 
such  review  is  denied  by  the 
Corporation  or  the  disapproval  was 
issued  by  the  Corporation,  the  acquiror 
may  request  an  administrative  hearing 
under  paragraph  (4)  of  the  Control  Act 
within  10  days'of  receipt  of  the 
notification  of  disapproval  or 
notific^ion  of  the  Corporation's 
decision  not  to  review  the  denial. 

(g)  Presumptive  disqualifiers. 
(1)  —  * 

(ii)  Denial,  or  withdrawal  after  receipt 
of  formal  or  informal  notice  of  an  intent 
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to  deny,  by  the  acquiror  or  affiliates  of 
the  acquiror,  of  *  *  * 

(iii)  The  acquiror  or  affiliates  of  the 
acquiror  were  placed  in  receivership  or 
conservatorship  during  the  preceding  10 
years,  or  any  management  official  of  the 
acquiror  was  a  management  official, 
director  or  controlling  shareholder  of  a 
company  or  insured  institution  that  was 
placed  into  receivership, 
conservatorship,  or  a  management 
consignment  program,  or  was  liquidated 
during  his  tenure  or  control  or  w^hin 
two  years  thereafter; 
***** 

17.  Amend  §  574.8  by  revising 
paragraph  (a)(3)(iv)  to  read  as  follows: 

§  574.8    Delegations  of  authority. 

(a)  Actions  by  the  Principal 
Supervisory  Agent.    *  *  * 

(3)  Other  actions.  '  '  ' 

(iv)  A  grant  or  denial  of  a  request  for 
waiver  of  certified  financial  statements 
for  an  acquiror's  proprietary  interests 
required  in  connection  with  a  notice 
filed  under  §  574.3(b)  of  this  Part: 
Provided,  that  the  acquiror  provides  the 
following  substitute  information:  (A)  A 
statement  supporting  the  acquiror's 
contention  that  production  of  such 
certified  financial  statements  is  unduly 
burdensome;  (B)  Tables  setting  forth:  {i} 
The  acquiror's  percent  of  interest  in  the 
insured  institution  to  be  acquired,  the 
amount  of  investment  in  the  insured 
institution  and  the  investment  as  a 
percentage  of  the  acquiror's  regulatory 
capital;  and  (ii)  the  amount  of  each  entry 
as  a  percentage  of  the  acquiror's  total 
assets,  regulatory  capital  and  gross 
income;  (C)  Available  unaudited 
financial  statements  for  each  entity  for 
which  a  waiver  has  been  requested 
which  include  at  least  three  years  of 
statements  for  each  entity  of  operations 
and  interim  statements  within  90  days  of 
the  most  recently  filed  amendment  and  2 
years  of  statements  of  condition  and 
interim  statements  within  90  days  of  the 
•  most  recently  filed  amendments;  (D)  A 
letter  from  an  independent  accountant 
indicating  changes  that  would  be 
required  to  reconcile  the  financial 
statements  with  ones  prepared  on  a 
basis  that  would  be  consistent  with 
generally  accepted  accounting 
principles;  and  (E)  The  latest  available 
Federal  income  tax  returns  for  each 
entity  for  the  immediately  preceding  two 
taxable  years;  and 
***** 

By  the  Federal  l-iome  Loan  Banic  Board. 
Jeff  Sconyera, 
Secretary. 
[FR  Doc.  87-6726  Filed  3-26-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Paii  1308 

Schedules  of  Controlled  Substances; 
Excepted  Stimulant  and  Depressant 
Compounds 

agency:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Notice  of  interim  rule  and 
request  for  comments. 

SUMMARY:  This  interim  rule  amends 
§§  1308.31  and  1308.32.of  the  Code  of 
Federal  Regulations.  Slight  changes  in 
the  language  of  these  sections  have  been 
made  in  order  to  incorporate 
amendments  to  the  Controlled 
Substances  Act  of  1970  that  were 
introduced  by  passage  of  the  Dangerous 
Drug  Diversion  Control  Act  of  1984. 
These  amendments  change  the  term 
"excepted  prescription  drug"  to 
"exempted  prescription  drug."  In 
addition,  the  Table  of  Exempt 
Prescription  Products  (formerly  the 
Table  of  Excepted  Prescription  Drugs)  is 
amended  by  adding  to  the  list  those 
products  that  have  been  granted  exempt 
status  under  the  Controlled  Substances 
Act  since  the  last  notice  was  published 
on  November  29, 1982  (47  FR  53728),  by 
removing  from  the  list  all  products  that 
have  been  discontinued  and  by 
rearranging  the  order  of  listing  such  that 
products  will  now  be  arranged 
alphabetically  by  name  of  manufacturer. 
This  listing  refiects  a  substantial  change 
relative  to  the  previous  version  of  the 
Table  of  Exempted  Prescription 
Products  found  in  Part  1308. 
DATES:  Effective  April  1, 1987. 
Comments  must  be  submitted  on  or 
before  April  27. 1987. 
ADDRESS:  Comments  should  be 
submitted  in  quintuplicate  to  the 
Administrator,  Drug  Enforcement 
Administration,  1405  I  Street  NW.. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  1405  I  Street  NW.. 
Washington,  DC  20537,  Telephone:  (202) 
633-1360, 

SUPPLEMENTARY  INFORMATION:  The 
Controlled  Substances  Act,  as  amended 
by  the  Dangerous  Drug  Diversion 
Control  Act  of  1984.  authorizes  the 
Attorney  General  at  21  U.S.C. 
811(g)(3KA)  to  exempt  from  specific 
provisions  of  the  Act  a  preparation  or 
mixture,  if  that  preparation  or  mixture 
contains)  a  nonnarcotic  controlled 


substance,  is  appr*oved  for  prescription 
use,  and  meets  certain  criteria.  An 
exemption  (previously  referred  to  as  an 
exception)  may  be  granted  if  the 
nonnarcotic  controlled  substance  is 
combined  with  one  or  more  active 
medicinal  ingredients  which  are  not 
listed  in  any  schedule  and  whose 
presence  vitiates  the  potential  for  abuse 
of  the  nonnarcotic  controlled  substance. 
Such  exemptions  apply  only  to  a 
specific  prescription  product  and  are 
only  granted  following  suitable 
application  to  Drug  Enforcement 
Administration  per  21  CFR  1308.31. 

The  current  Table  of  Excepted 
Prescription  Drugs  (to  be  referred 
hereinafter  as  Table  of  Exempt 
Prescription  Products)  found  in  21  CFR 
Part  1308,  lists  those  products  which 
have  been  granted  exempt  status  as  of 
November  29, 1982  (47  FR  53728).  Since 
that  time  a  number  of  applications  for 
exemptions  have  been  received  and 
reviewed  by  the  Drug  Enforcement 
Administration.  Moreover,  it  has  been 
determined  through  direct  contact  with 
the  manufacturers  that  a  large  number 
of  prescription  products  previously 
granted  exempt  status  are  no  longer 
being  marketed.  This  notice  adds  those 
prescription  products  which  have  been 
granted  exempt  status  since  November 
29, 1982  (pursuant  to  21  CFR  1308.31)  to 
the  list  and  removes  all  discontinued 
products  from  the  list. 

It  should  be  noted  that  a  large  number 
of  products  have  been  removed  from  the 
final  list  for  one  of  the  following 
reasons:  I 

1.  Information  from  the  manufacturer 
indicates  that  the  product  is  no  longer 
being  marketed. 

2.  The  manufacturer  could  not  be 
located  by  mailing  address,  telephone 
directory,  listing  in  the  1986  edition  of 
the  American  DRUG  INDEX,  listing  in  • 
the  1986  edition  of  the  REDBOOK,  or 
through  use  of  Report  Number  DLS-110 
(Drug  Manufacturer  Address  File) 
prepared  by  the  Food  and  Drug  i 
Administration.         ^  I 

This  rule  also  changes  the  terms 
which  are  used  in  describing  both  the 
process  and  the  drugs  involved.  The 
statutory  amendments  changed  the 
terminology  from  an  "exception"  to  an 
"exemption."  It  also  changed  "stimulant 
and  depressant,"  to  "nonnarcotic." 
These  nomenclature  changes  are 
reflected  in  this  amendment. 

This  rule  is  being  published  as  an 
interim  rule  with  an  effective  date  of 
April  1, 1987.  Comments  and  objections 
will  be  considered,  and  a  final  rule  will 
be  published  following  the  comment 
period. 
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The  Deputy  Assistant  Administrator 
for  the  Office  of  Diversion  Control 
hereby  certifies  that  these  matters  will 
have  no  significant  negative  impact 
upon  small  businesses  or  other  entities 
within  the  meaning  and  intent  of  the 
Regulatory  Flexibihty  Act,  5  U.8.C.  801 
et  seq.  The  addition  of  products  to  the 
list  of  exempt  prescription  products  has 
the  effect  of  exempting  them  from 
certain  sections  of  the  Controlled 
Substances  Act  of  1970  and  regulations. 

The  Office  of  Management  and  Budget 
has  previously  determined  that  these 
changes  are  internal  agency  matters 
which  do  not  require  formal  OMB 
review. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure,  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Therefore,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  21 
U.S.C.  811(g)(3)(A)  as  delegated  to  the 
Administrator  of  liie  Drug  Enforcement 
Administration  and  redelegated  to  the 
Deaity  Assistant  Administrator  of  the 
Office  of  Diversion  Control,  by  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator  of  the  Office  of  Diversion 
Control  hereby  amends  21  CFR  Part  1308 
as  set  forth  below. 

Dated:  March  5, 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration. 

PART  1308— SCHEDULE  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.  812,  871(b). 

2.  The  centered  heading  prior  to 

§  1301.31  is  revised  to  read  as  follows: 

Exempted  Prescription  Products 

3.  Section  1308.31  is  amended  by 
revising  the  section  title  and  paragraph 
(a),  the  introductory  text  of  paragraph 
(b),  the  first  five  sentences  of  paragraph 
(c),  and  paragraph  (d)  to  read  as  follows: 


§  1308.31     AppHcatlon  for  exemption  of  i 
nonnarcotic  prescription  product 

(a)  Any  person  seeking  to  have  any 
compound,  mixture,  or  preparation 
containing  any  nonnarcotic  controlled 
substance  listed  in  §  1308.12(e),  or  in 

1 1308.13  (b)  or  (c),  or  in  §  1308.14.  or  in 
§  1308.15,  exempted  from  application  of 
all  or  any  part  of  the  Act  pursuant  to 
section  201(g)(3)(A),  of  the  Act  (21  U.S.C. 
811(g)(3)(A).  may  apply  to  the 
Administrator.  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
for  such  exemption.  * 

(b)  An  apphcation  for  an  exemption 
under  this  section  shall  contain  the 
following  information:   - 
***** 

(c)  Within  a  reasonable  period  of  time 
after  the  receipt  of  an  application  for  an 
exemption  under  this  section,  the 
Administrator  shall  notify  the  applicant 
of  his  acceptance  or  non-acceptance  of 
the  application,  and  if  not  accepted,  the 
reason  therefor.  The  Administrator  need 
not  accept  an  application  for  filing  if  any 
of  the  requirements  prescribed  in 
paragraph  (b)  of  this  section  is  lacking 
or  is  not  set  forth  so.  as  to  be  readily 
understood.  If  the  applicant  desires,  he 
may  amend  the  application  to  meet  the 
requirements  of  paragraph  (b)  of  this 
section.  If  accepted  for  filing,  the 
Administrator  shall  publish  in  the 
Federal  Register  general  notice  of  this 
proposed  rulemaking  in  granting  or 
denying  the  application.  Such  notice 
shall  include  a  reference  to  the  legal 
authority  under  which  the  rule  is 
proposed,  a  statement  of  the  proposed 
rule  granting  or  denying  an  exemption, 
and,  in  the  discretion  of  the 
Administrator,  a  summary  of  the 
subjects  and  issues  involved.  *  *  * 

(d)  The  Administrator  may  any  revoke 
any  exemption  granted  pursuant  to 
section  201(g)(3)(A)  of  the  Act  (21  U.S.C. 
811(g)(3)(A))  by  following  the 
procedures  set  forth  in  paragraph  (c)  of 
this  section  for  handling  an  application 
for  an  exemption  which  has  been 
accepted  for  filing. 
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4.  Section  1308.32  is  amended  1o  read 
as  follows: 

§  1308.32    Exempted  prescription 
products. 

The  following  compounds,  mixtures, 
or  preparations  which  contain  a 
nonnarcotic  controlled  substance  listed 
is  §  1308.12(e).  or  in  §  1308.13  (b)  or  (c), 
or  in  §  1308.14  or  in  §  1308.15  listed  in 
the  Table  of  Exempted  Prescription 
Products  have  been  exempted  by  the 
Administrator  from  the  application  of 
sections  302  through  305,  307  through 
309, 1002  through  1004  of  the  Act  (21 
U.S.C.  822-a25.  827-829,  and  952-954) 
and  §§  1301.24, 1301.31, 1301.32,  and 
1301.71  through  1301.76  of  this  chapter 
for  administrative  purposes  only.  Any 
deviation  from  the  quantitative 
composition  of  any  of  the  listed  drugs 
shall  require  a  petition  for  exemption  in 
order  for  the  product  to  be  exempted. 
Exempted  Prescription  Products 

Explanation  of  Column  Headings  and 
Abbreviations 

Company/Trade  Name.  Self  explanatory. 

NDC  Code.  Refers  to  the  specific  National 
Drug  Code  listing  for  the  particular 
formulated  product 

Form.  Refers  to  the  type  of  dosage 
formulation: 

CA  =  capsule 

DP = drops 

EL=elixir 

EC=enteric  coated  capsule 

ET= enteric  coated  tablet 

LQ= liquid 

SS= suspension 

SU  =  suppository    . 

TB  =  tablet 

WA= wafer 

XC= sustained  release  capsule 

XT=sustained  release  tablet 

Controlled  Substance  (mg  or  mg/mJJ. 
Refers  to  the  type  and  amount  of  controlled  , 
substance  present  in  the  mixture.  If  the 
dosage  formulation  is  solid  (CA.  EC.  ET,  SU. 
TB,  WA,  XC  or  XT),  the  amount  shown  is 
milligrams  per  dosage  unit.  If  the  dosage 
formulation  is  liquid  (DP.  EL  LQ,  or  SS).  the 
amount  shown  is  milligrams  per  milliliter. 
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Company 

Adria  Latxxatories 

Alptia  Scriptics  Inc 

American  Urologicals  Inc 

Apottieca 

Arco  Ptiamiaceuticals 

Arlo  Interamerican .f.. 

Ascher  and  Co.... 

Ascot  Pharmaceuticals _ 


NOCCoda 


Form 


Controlled  Substance 


(mg  or  mg/mi) 


Axotal. 

Butacet  Capsules 

Butace 

Theophen „ , 

Arco-Lase  Plus _ 

Espasmotex _ 

Anaspaz  PB 

Antispasmodic  Tablets. 


00013-1301 
53121-0133 
00539-0906 
12634-0101 
00275-0045 
11475-0835 
00225-0300 
47679-0158 


TB  Butalbital 

CA  Butalbital 

CA  ButaltMtal 

TB  Ptienobartital 

TB  PtienotMfbrtal 

TB  ,  Pt^enobartxtal 

TB  1  Pt^enobartHtal 

TB  Ptienobartxtal 


50.00 
50.00 
50.00 
8.00 
8.00 
20.00 
15.00 
1620 


; 


r- ,.,!»". 
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Table  of  Exempt  Prescription  Products — Continued 


Company 


Ascot  Pharmaceuticals . 


1 


Ayerst  Laboratories 

Ayerst  Laboratories 

Barre  Drug  Co 

Barre  Drug  Co 

Beecham  LatxDratories 

Bioline  Labs  Inc 

Blaine  Co 

Blansett  Pharm  Co 

Bock  Pharmacal  Co 

Bowman  Phannaceutical . 

Breon  Labs...... ..._ 

Caldwell  &  Blooc  Co 

Camrick  Labs 


Chelsea  Laboratories. 


Columbia  Drug  Co 

Consolidated  Midland 

Dorasol  Laboratories 

Dunhall  Pharmacal  Inc.... 
Everett  Laboratories  Inc . 
Forest  Pharmacal  Inc 


Forest  Pharmacal  Inc 

Forest  Ptiarmacal  Inc 

Forest  Pharmacal  Inc 

Forest  Pharmacal  Inc 

Forest  Phamiacal  Inc 

Forest  Pharmacal  Inc 

Forest  Pharmacal  Inc „. 

Gen-King  Products 

Geriatric  Pharmacal  Corp ... 
Geriatric  Pharmacal  Corp ... 

Glenlawn  Laboratories 

Halsey  Drug  Co 

Halsey  Drug  Co 

Halsey  Drug  Co 

Hyrex  Pharmaceutical 

Hyrex  Pharmaceutical 

Interstate  Drug  Exchange... 

Intetlab 

Kaiser  Foorxlation  Hosp 

Keene  Pharmacal  Inc .•; 

Knoll  Pharmaceutical 

Knoll  Ptiarmaceutical 

Kraft  Pharmacal  Co  Inc 

Kremers  Urtjan  Co 

Krenr>ers  Urtjan  Co 

Kremers  Urt)an  Co 

Kremers  Urt)an  Co 

Landry  Pharmacal  Inc 

Lanpar  Co 

Lasalle  Laboratories 

Lederie  Latx)ratories 

Lederle  Laboratories 

Lemmon  Pharmacal  Co 

Life  Latxjratones 

Mallard'inc 

Mallard  Inc 

Marlop  Pharmacal  Inc 

Marlop  Pharmacal  Inc 

Marnel  Pharmacal  Inc 

Mayrand  Pharmacal  Inc 

Mayrand  Pharmacal  Inc 

Mead  Johnson  Pharmacal.. 
Mead  Johnson  Pharmacal.. 

Medco  Supply  Co 

Mikart  Inc 


Trade  nama 


Chlordiazepoxide  Hydrochtoride  +  Cli- 
dinium  Bromide. 

PMB-200 ^ 

PMB-400 : I 

Barophen 

Isolate  Compound 

Hyt)ephen ^ 

Chlordinium L 

Spaslin «. 

Analor  300  Capsules- 

Bronchotate _ ; 

Private  Formula  No  3095 „ ...... 

Isuprel  Compourvj .....::; ........;:..;..; : 

Hyosital  White _ 

Phrenilin  New  Formulation 

Chlordiazepoxide  witi  ClkJinium  Bro- 
mide. 

Isopap  Capsules _ 

Bellalphen 

Donalixir ±. 

Triaprin .^ 

Repan _ 

Acetaminophen  325  mg/Butalbltal  50 
mg. 

Acetaminophen  500rTig/Butalb<tal  50mg.. 

Bancap _ 

Esgtc  Capsules 

Esgic  Forte  Tablets. 

Esgic  Tablets 

G.B.S 

Soniphen , 

Antispasnx)dlc 

Bilezyme  Plus 

Gustase  Plus 

Chlordinium  Sealets 

ClinoxkJe 

Susano 

Susano 

Panzyme 

Two-Dyne  Revised.. 

Spastolate 

CON-TEN 

Belladonna  Alkaloids  with  Pheflobart>ital. 

Endolar „ 

Quadrinal  Suspenskjri 

Quadrinal  TatHets 1 

Digestokraft I 

Levsin  with  Phenobarbital  Elixir 

Levsin  with  Phenobarbital  Tablets 

Levsin-PB 

Levsinex  with  Ptienotiartttal 

Febridyne  Plain  Capsules 

PB  Phe-Bell 

Pacaps  Modified  Formula 

Pathibamate-200 _ 

Pathibamate-400 

Donphen 

Belladonna  Alkaloids  with  Phenobartntal. 

Anoquan  Modified  Formula .x 

Malatal 

Broncomar ^ 

Dolnwr 

Margesic  Capsules 

B-A-C  Tablets 

Sedapap-10  Tablets 

Quitxon  Plus  Capsules 

Quibron  Plus  Elixir „ 

Phenobarbital  &  Hyoscyamine  Sulfate 

Butalbttal,  Acetaminophen,  Caffeine 
Capsules. 


NDCCode 


47679 


\ 


-0^ 


00046-0880 
00046-0881 
00472-0981 
00472-0929 
00029-2360 
00719-1208 
00165-0029 
51674-0009 
00563-0277 
00252-3095 
00057-0874 
00361-2131 
00086-0050 
46193-0948 

11735-0400 
00223-0425 
00471-0095 
00217-2811 
00642-0162 
00456-0674 

00456-06(71 
00456-0546 
00456-0631 
00456-0673 
00456-0630 
00456-0281 
00456-0429 
03547-0777 
00249-1112 
00249-1121 
00580-0084 
00879-0501 
00879-0059 
00879-0058 
00314-0310 
00314-2229 
00814-7088 
11584-1029 
00179-0045 
00588-7777 
00044-4580 
00044-4520 
00796-0237 
00091-4530 
00091-3534 
00091-4536 
00091-3539 
05383-0001 
12908-7006 
48534-0884 
00005-5070 
00005-5071 
00093-0205 
00737-1283 
00166-0881 
00166-0748 
12939-0128 
12939-0812 
00682-0804 
00259-1256 
00259-1278 
00087-0518 
00087-051 1 
00764-2057 
46672-0103 


Form 


CA 

TB 
TB 
EL 
EL 
TB 
CA 
TB 
CA 
CA 
TB 
EL 
TB 
TB 
CA 

CA 
TB 
EL 
CA 
TB 
TB 

TB 
CA 
CA 
TB 
TB 
TB 
ET 
TB 
TB 
TB 
CA 
CA 
EL 
TB 
TB 
TB 
TB 
CA 
EL 
CA 
88 
TB 
TB 
EL 
TB 
DP 
XC 
CA 
TB 
CA 
TB 
TB 
TB 
EL 
CA 
TB 
EL 
CA 
CA 
TB 
TB 
CA 
EL 
TB 
CA 


CoWroNed  Substance 


Chlordiazepoxide  HQ . 

Meprobamate 

Meprobamate 

Phenobarbital 

Phenobarbital 

Ptienobarbital 

Chlordiazepoxide  HCL 

Phenobarbital 

Butalbital 

Ptienobarbital 

PtienpbartMtal  Sodium 

Phenobarbital 

Phenobarbital 

Butalbital 

Chlordiazepoxide  HCL 

Butalbital 

Phenobarbital 

PhenobartMtal 

Butalbital 

Butalbital 

Butalbital 

Butalbital 

Butalbital 

Butalbital 

Butalbital 

Butalbital 

Phenobarbital 

Phenobarbital 

Pt>enobart)(tal 

PtienobartJttal 

Ptienobarbital 

Chkjrdiazepoxide  HCL 
Chtordiazepoxide  HCL 

PhenobariMtal 

Phenobarbital 

PhenobartMtal 

Butalbital 

Phenobart)ital 

Butalbital 

Ptienobarbital 

Butalbital 

Ptienobarbital 

Phenobarbital 

Butabarbital  Sodium.... 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Ptienobarbital 

Butalbital 

Phenobarbital 

Butalbital 

Meprobamate 

Meprobamate 

Phenobarbital 

Ptienobarbital 

Butalbital 

Phenobarbital 

Butabarbital 

Butalbital 

Butalbital 

Butalbital 

Butalbital 

Butabarbital 

Butabarbital 

Phenobarbital 

Butalbital 


/ 


(mg  or  mg/mi) 


5.00 

200.00 
400.00 

3.24 

0.40 
15.00 

5.00 
16.20 
50.00 

8.00 
15.00 

040 
16.20 
50.00 

5.00 

50.00 
16.20 
3.24 
50.00 
50.00 
50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

8.00 

16.00 

16.20 

8.00 

8.00 

5.00 

5.00 

3.24 

1620 

8.10 

50.00 

16.20 

50.00 

3.24 

50.00 

2.40 

24.00 

8.00 

3.00 

15.00 

15.00 

45.00 

50.00 

16.20 

50.00 

200.00 

400.00 

15.00 

3.00 

50.00 

16.20 

1.00 

50.00 

50.00 

50.00 

50.00 

20.00 

1.33 

16.20 

50.00 
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Table  of  Exempt  Prescription  Products— Continued 


Company 


Mikart  Inc. 


Moore  Drug  Exct\ang»^^ii^..v.T.i.-:ii7iii.. 

Moore  Daig  Exchange 

Nejo  Pharmaceutical 

Parke-Davis  &  Co 

Parke-Davis  &  Co ."... 

Parke-Davis  &  Co 

Parmed  Pharmaceutical 

Parmed  Pharmaceutical 

Pasadena  Research 

Poythress  &  Co  IrK 

Poyttiress  &  Co  Irw 

Poythress  &  Co  Inc „ 

Poythress  &  Co  Inc 

Poythress  &  do  Inc „ 

Poythress  &  Co  Inc „„ 

Private  Formula  IrK 

Redi-Med 

Richlyn  Laboratories „ 

Richlyn  Laboratones 

Richlyn  Latxxatories 

Richlyn  Laboratones „ 

Robins  A  H  Co  Inc 

Robins  A  H  Co  Inc .: 

Robins  A  H  Co  Inc 

Robins  A  H  Co  Inc 

Robins  A  H  Co  Inc _ 

Robins  A  H  Co  Inc 

Roche  Labs 

Roche  Labs 

Roche  Labs 

Roche  Labs 

Rondex  Laboratories 

Rotex  Pharmacal  Inc 

RuckstuhICo 

Rugby  Laboratories 

Rugby  Latxjratories „ 

Rugby  Laboratories 

Rugby  Laboratories „ 

Rugby  Lalx>ratories 

Rugby  Laboratories 

Russ  Pharmacal  Inc 

Sandoz  Pharmacal  Corp 

Sar>doz  Pharmacal  Corp *. 

SarKloz  Pharmacal  Corp 

Sandoz  Pharmacal  Corp 

Sandoz  Pharmacal  Corp 

Sandoz  Pharmacal  Corp 

Schein  Henry  Inc 

Schein  Henry  lr>c 

Schein  Henry  Inc ; ; 

Schein  Henry  Inc 

Shoals  Pharmacal  Co 

Shoals  Pharmacal  Co 

Stewart-Jackson  Pharmacal 

Stuart  Pharmaceutical 

Towr>e  Paulsen  &  Co 

Trimen  Labs 

Truxton  C  O  Inc 

Truxton  C  O  Inc „ 

Truxton  C  O  Inc '. 

Truxton  C  O  Inc 

UAD  Latxxatories  Inc 

DAD  Laboratories  Inc 

UAD  Laboratones  Inc 

UAD  Laboratories  Inc 

UDL  Laboratones 

University  of  Iowa 

Vale  Chemical  Co 


Trade  name 


Butalbital,  Acetaminophen,  and  Caffeine 
Tablets  II. 

Antispasmodic  Tablets 

Theophenyllin ....: .'. 

Spasmalones 

Dilantin  with  Ptienobarbital  1/2 

Dilantin  with  Phenobarbital  1/4 

Tedral  SA .^.. ..^ 

Sedapar  Elixir ..  ....i«, ;.... 

Sedapar  Tablets ......„, 

Seds .„ ;... 

Antrocol „„.r..:.j.^. 

Antrocol  Elixir 

Antrocol  Tablets „ 

Mudrane „ „ „ 

Mudrane  GG  Elixir ^ 

Mudrane  GG  Tablets 

Sangesk; 

Butalbital  Compwund  Capsules 

Aminophylline  &  Phenobart)ital 

Aminophylline  &  Phenobartjttal  Tablets ... 

Bellophen 

Spasmolin 

Donnatal  Capsules 

Donnatal  Elixir 

Donnatal  Extentabs 

Donnatal  No  2 

Donnatal  Tablets 

Donnazyme 

Librax 

Menrium  10-4 _ .^^ 

Menrium  5-2 wf^- 

Menrium  5-4 ^T!. 

Antispasmodic :. 

Rogesic  Capsules 

Sedarex  No  3 

Qindex 

Hexabamate  t1 

Hexabamate  t2 

Hyosophen  Capsules 

Hyosoptien  Tablets 

Theodrine  Tablets 

Analor  Capsules „ 

Belladenal „ 

Belladenal-S „ 

Bellergal-S 

Cafergot  P-B  Suppository 

Cafergot  P-B  Tablets 

Fioricet 

Antispasmodic 

Antispasmodic  Elixir 

Isolate  Compound  Elixir 

T-E-P 

Tencet  Capsules 

Tencet 

Ezol 


Kinesed 

T.  E.  P 

Amaphen  Capsules  (reformulated) 

Atropine  Sulfate  with  PhenobartMtal 

Ephedrine  with  Phenobarbital 

Spastemms  Elixir , 

Spastemms  Tablets 

Bucet  Capsules ^ 

Bucet  Tablets 

Triad , 

Triad  Capsules 

Belladonna  Alkaloids  with  Phenobarbital., 

Bladder  Mixture  Plus  Phenobarbital 

Alkaloids  of  Belladonna  and  Phenobar- 
bital.      A. 


NCX:Code 


) 


46672-0059 

00^39-5055 

00839-5111 

00653-0002 

00071-0531 

00071-0375 

00071-0231 

00349-4100 

00349-2355 

00418-4072 

00095-0041 

00095-0042 

00095-0040 

00095-0050 

00095-0053 

00095-0051 

00511-1627 

53506-0103 

00115-2156 

00115-2154 

00115-2400 

00115-4652 

00031-4207 

00031-4221 

00031-4235 

00031-4264 

00031-4250 

00031-4649 

00004-0007 

00004-0025 

00004-0023 

00004-0024 

00367-4118 

31190-0008 

00144-1575 

00536-3490 

00536-3900 

00536-3901 

00536-3926 

00536-3920 

00536-4648 

50474-0701 

00078-0028 

00078-0027 

00078-0031 

00078-0035 

00078-0036 

000088-616 

00364-0020 

00364-7002 

00364-7029 

00364-0266 

47649-0560 

47649-0370 

45985-0578 

00038-0220 

00157-0980 

11311-0954 

00463-6035 

00463-6086 

00463-9023 

00463-6181 

00785-2307 

00785-2307 

00785-2306 

00785-2305 

51079-0168 

11326-1624 

00377-0527 


Fom) 


Comrotled  Substance 


TB  I  Butalbital. 


TB 
TB 
TB 
CA 
CA 
XT 
EL 
TB 
TB 
CA 
EL 
TB 
TB 
EL 
TB 
TB 
CA 
ET 
TB 
TB 
TB 
CA 
EL 
XT 
TB 
TB 
ET 
CA 
TB 
TB 
TB 
TB 
CA 
TB 
CA 
TB 
TB 
CA 
TB 
TB 
CA 
TB 
XT 
XT 
SU 
TB 
CA 
TB 
EL 
EL 
TB 
CA 
TB 
CA 
TB 
TB 
CA 
TB 
TB 
^L 
TB 
CA 
TB 
TB 
CA 
TB 
LQ 
TB 


Phenobarbital ^.. 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobartxtal 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital. 

Phenotsarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Butalbital 

Butalbital 

Phenobarbital 

Phenot^ftjitat 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Chlordiazepoxide  HCL.. 

Chlordiaz  epoxide 

Chlordiazepoxide 

Chlordiazepoxide 

Phenobarbital 

Butalbital 

Phenobarbital » 

Chlordiazepoxide  HCL.. 

Meprobamate 

Meprobamate 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Butalbital 

Ptienobarbital 

Phenobarbital 

Phenobarbital 

Pentobarbital 

Pentobarbital  Sodkjm ... 

Butalbital , 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital .!... 

Butalbital 

Butalbital 

Butalbital 

Phenotjarbital 

Phenobarbital 

Butalbital .'. 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Phenobarbital 

Butalbital 

Butalbital 

Butalbital 

Butalbital 

Phenobarbrtal 

Phenobarbital 

Phenobarbital 


(mg  Of  mg'mij 


50.00 

16.00 

800 

16.00 

32.00 

16.00 

>5.00 

3.24 

16.20 

16.20 

16.00 

3.00 

16.00 

8.00 

050 

8.00 

30.00 

50.00 

15.00 

15.00 

16.20 

15.00 

16.20 

3.24 

48.60 

32.40 

16.20 

8.10 

5.00 

10.00 

5.00 

5.00 

16.20 

50.00 

16.20 

5.00 

200.00 

400.00 

16.00 

16.20 

8.00 

50.00 

50,00 

50.00 

40.00 

60.00 

30.00 

50.00 

16.00 

3.20 

0.40 

8,10 

50.00 

50.00 

50.00 

16.00 

8.00 

50.00 

15.00 

15.00 

3.24 

15.00 

50.00 

50.00 

50.00 

50,00 

16.20 

2.92 

16.20 
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Table  of  Exempt  Prescription  Products— Continued 


Cofnfxny 


Trade  nam* 


NDCCode 


Fomi 


Controlsd  Sutwtanca 


(mg  Of  tng/fflQ 


Vale  Chemical  Co.^ 

Vale  Chemical  Co.. 

Vale  Chemical  Co 

Vale  Chemical  Co 

Vale  Chemical  Co 

Vale  Chemical  Co 

Vale  Chemical  Co 

Vale  Chemical  Co 

Vale  Chemical  Co 

Vale  Chemical  Co^ 

Vale  Chemical  Co 

Vortech  Pharmacal  Co.. 
Vortech  Pharmacal  Co.. 
Vortech  Pha/macal  Co.. 
Vortech  Pharmacal  Co.. 
Wallace  Laboratories  .... 
Wallace  Laboratories  .... 
Wallace  Laboratories.... 
Wallace  Laboratories  .... 
Wallace  LatxDratones  .... 
Wallace  Laboratories .... 
Wallace  Laboratories.... 
Wallace  Laboratories  . 
Wallace  Laboratories .... 
Wesley  Pharmacal  Co... 
Wesley  Pharmacal  Co... 
Wesley  Pharmacal  Co... 
Wesley  Pharmacal  Co... 

West-ward  Inc ., 

West-ward  Inc 


West-ward  Inc.... 
Winthrop  Labs.... 
Zenith  Labs  Inc. 


I 


Antispas 

Barbeloid  (Revised)  Green 

Barbeloid  Yellow 

Charspast 

Digestokratt 

Ephedrine  &  So(fium  PhenotMVbttat. 

Panzyme » 

Pulsaphen ^ 

Truxaphen I 

Wescophen  S-II 

Wesmatic  Forte 

Donna-Sed 

Hypnaldyne 

Isophed 

Phedral  C.  T 

Bartidonna  Elixir 

Barbidonna  No  2 

Barbidonna  Tablets 

Lotyllin-EPG  Elixir 

Lufytlin-EPG  Tablets 

Milpath-400 , 

Mllprem-200 

Maprem-400 

MI«rate-20 „ „.. 

Hylrophen 

Pulsaphen  Gray 

Wescophen-S 

Wesmatic  Forte 

Belladonna  Alkaloids  & 
Butalbital  with  Acetaminophen  and  Caf- 
feine Tablets. 
Theophylline  Ephedrine  A  Pt)enobarb«tai. 

Isuprel .| 

Azpan 1 


....... 


^henobarbital . 


00377-0622 
00377-0365 
00377-0498 
00377-0500 
00377-0460 
00377-0109 
00377-0491 
00377-0652 
00377-0541 
00377-0628 
00377-0426 
00298-5054 
00298-1778 
00298-5680 
00298-1173 
00037-0305 
00037-0311 
00037-0301 
00037-0565 
00037-0561 
00037-5001 
00037-5501 
00037-5401 
00037-5301 
00917-0244 
00917-0113 
00917-0185 
00917-0845 
00143-1140 
00143-1787 

00143-1695 
00024-0674 
00172-3747 


TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
EL 
TB 
LQ 
TB 
EL 
TB 
TB 
EL 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 
TB 

TB 
EL 
TB 


Phenobarbital 

Phenobarbital 

Phenobarbital ~ 

Phenotjarbttal 

ButatiartMtal  So<Sum 

Phenobarbital  Sodium . 

Phenobarbital 

Phenotiarbital 

Phenobarbital „-.~. 

Phenobarbital 

Phenobarbital 

Phenobarbital ___ 

Phenobarbital 

Phenobart>ital 

Phenobart)ital 

Phenobeirbital 

Phenobarbital ™— 

Phenobarbital 

Phenobartaital 

Phenobarbital ~_ 

Meprobamate _ 

Meprobamate „.. 

Meprobamate 

Meprobamate 

Phenobarbital 

Phenobartjttal 

Ptienobarbrtal.v 

Phenobarbital '. 

Pherxjbarbital _ 

Butalbital 


Phenobarbital.. 
Ptienobarbftal.. 
Phenobartrital.. 


_L 


16.20 

16.20 

16.20 

16.20 

8.00 

16.20 

8.10 

15.00 

16.20 

30.00 

8.10 

3.24 

16.20 

0.40 

6.10 

3.20 

32.00 

16.00 

1.60 

16.00 

400.00 

200.00 

400.00 

200.00 

16.20 

15.00 

30.00 

8.00 

16.20 

50.00 

8.00 
0.40 
8.00 
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BILUNG  COOe  441(MW-0 


21  CFR  Part  1308 

Exempt  Chemical  Preparations 

agency:  Dmg  Enfcrixjement 
Administration,  Justice. 

action:  Notice  of  interim  rule  and 
request  for  comments. 

SUMMARY:  This  interim  rule  amends 
§  1308.24,  of  Title  21.  of  the  Code  of 
Federal  Regulations.  The  below  listed 
chemical  preparations  and  mixtures 
which  contain  controlled  substances 
have  replaced  the  list  of  exempt 
chemical  preparations  set  forth  in 
§  1308.24(i].  This  action  is  in  response  to 
the  periodic  review  of  the  exempt 
chemical  pivparation  list  and  of 
applications  for  exemptions  filed  with 
DEA.  Those  preparations  included  in  the 
list  are  exempted  from  the  application  of 
various  provisions  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970,  and  from 
certain  Drug  Enforcement 
Administration  regulations. 


DATES:  Effective  April  1, 1987. 
Comments  must  be  submitted  on  or 
before  April  27, 1987. 

ADDRESS:  Comments  should  be 
submitted  In  quintupUcate  to  the 
Administrator,  Drug  Enforcement 
Administration,  1405  I  Street  NW., 
Washington,  DC  20537,  Attn:  Federal 
Register  Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain.  Jr.,  Chief,  Drug 
Control  Section.  Drug  Enforcement 
Administration.  1405  I  Street,  NW., 
Washingtoji.  DC  20537,  Telephone:  (202) 
633-1366.  ; 

SUPPLEMENTARY  INFORMATION:  The 
Controlled  Substances  Act  as  amended 
by  the  Dangerous  Drug  Diversion 
Control  Act  of  1984  authorizes  the 
Attorney  General  at  21  U.S.C. 
811(g)(3)(B)  to  exempt  from  specific 
provisions  of  the  Act,  a  compound, 
mixture,  or  preparation  which  contains 
any  controlled  substance;  which  is  not 
for  administration  to  a  hiiinan  being  or 
aHimal;  and  which  is  packaged  in  such 
form  or  concentration,  or  with 
adulterants  or  denaturants,  so  that  as 
packaged  It  does  not  present  any 
significant  potential  for  abuse. 


The  Administrator  of  the  Drug 
Enforcement  Administration  has 
received  applications  pursuant  to  ^ 

S  1308.23  of  Title  21  of  the  Code  of 
Federal  Regulations  requesting  approval' 
of  exempt  status  provided  for  in  21  CFR  I 
1308.24.  These  applications  have  been 
received  by  the  Deputy  Assistant 
Administrator,  Office  of  Diversion  j; 

Control.  The  Deputy  Assistant 
Administrator  hereby  finds  that  each  of 
the  following  preparations  and  mixtures 
is  intended  for  laboratory,  industry, 
educational,  or  special  research 
purposes;  is  not  intended  for  general 
administration  to  man  or  animal;  and 
either  (a)  Contains  no  narcotic 
controlled  substances  and  is  packaged 
in  such  a  form  or  concentration  that  the 
packaged  quantity  does  not  present  any 
significant  potential  for  abuse,  (b) 
contains  either  a  narcotic  or  non- 
narcotic controlled  substance  and  one  or 
more  adulterating  or  denaturing  agents 
in  such  a  manner,  combination,  quantity, 
proportion,  or  concentration,  that  the 
preparation  or  mixture  does  not  present 
any  potential  for  abuse,  or  (c)  the 
formulation  of  such  preparation  or 
mixture  incorporates  methods  of 
denaturing  or  other  means  so  that  the 
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controlled  substance  cannot  in  practice 
be  removed,  and  therefore  the 
preparation  or  mixture  does  not  present 
any  significant  potential  for  abuse.  The 
Deputy  Assistant  Administrator  further 
finds  that  exemption  of  the  following 
chemical  preparations  and  mixtures  is 
consistent  with  the  public  health  and 
safety  as  well  as  the  needs  of  the 
researchers,  chemical  analysts,  and 
suppliers  of  these  products. 

This  rule  is  being  published  as  an 
interim  rule  with  an  effective  date  of 
April  1, 1987.  Comments  and  objections 
will  be  considered  and  a  final  rule  will 
be  published  following  the  comment 
period. 

The  Deputy  Assistant  Administrator 
for  the  Office  of  Diversion  Control 
hereby  certifies  that  these  matters  will 
have  no  significant  negative  impact 
upon  small  businesses  or  other  entities 
within  the  meaning  and  intent  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 


et  seq.  The  addition  of  preparations  to 
the  list  of  exempt  chemical  preparations 
has  the  effect  of  exempting  them  from 
certain  sections  of  the  Controlled 
Substances  Act  of  1970  and  regulations. 
The  Office  of  Management  and  Budget 
has  previously  determined  that  these 
changes  are  internal  agency  matters 
which  do  not  require  formal  OMB 


review. 


Manufacturer  orSupplier 


Abtxjtl 
Abbott 
Abbott 
/U)bott 
Abbott 
Abbott 
Abbott 


LatKxatories. 
Laboratories. 
Laboratories. 
Laboratories. 
Laboratories. 
Latxxatories. 
LatHxatories. 


Abtxjtt  Laboratories. 
Abtx>tt  Latx}ratories. 


Abbott 
Abbott 


Laboratories.. 
Latx>ratories. 


Abbott  Laboratories. 
At>t>ott  Latx>ratories. 


Abbott 
Abbott 
Abbott 


Latxxatories. 
Latxxatories. 
Laboratories. 


Abt>ott  Lat)oratories. 


Abbott 
AbtKjtt 
Abbott 

Abbott 
Abbott 


Laboratories. 
Laboratories. 
Latx>ratories. 

Laboratories. 
Laboratories. 


Abbott  Laboratories. 


Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbott 
Abbott 


Latxxatories. 
Latx>ratories. 
Laboratories. 
Laboratories . 
Laboratories. 
Laboratories. 
Latxxatories. 


List  of  Subjects  in  21  CFR  Part  130B 

Administrative  practice  and 
procedure,  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C. 
811(g)(3)(B)  as  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  and  Tedelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Drug  Enforcement  Administration. 
Office  of  Diversion  Control  by  28  CFR 

Exempt  Chemical  Preparations 


0.100  and  0.104,  the  Deputy  Assistant 
Administrator  of  the  Office  of  Diversion 
Control  hereby  amends  21  CFR  Part  1308 
as  set  forth  below. 

Dated:  March  5. 1987. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Autliority:  21  U.S.C.  811.  812.  871(b). 

2.  In  S  130e.24(i)  the  table  is  revised  to 
read  as  follows: 

§  1308.24    Exempt  ctwmical  preparations. 
•         *         •         *         * 

BiaiNG  CODC  4410-0»-M 


Product  Name  Descnplion 


Digoxin  1125  Imusay  R  Diagnostic  Kit  No.7649 

1251-Thyroxine  Reagent  Solution 

Barbital  Buffer  0.05  Molar _.. 

T  4  RIA  (PEG)  Diagnostic  Kit 

Thyroxine  Antiserum  (Sheep,  Rabbit,  or  Goat) 

Thyroxine  Binding  Globulin,  Thyroxirw  I  125 

Polyethylene  Glycol  8000,  16%  Solution  in  0.09 

M  Barbital  Buffer,  No  7541.. 
1251  Cholylglycyttyrosine  Reagent  Solution,  ^4o. 

7816. 
Barbital   Buffer,  0.06  M  Reagent  Solution  ^4o. 

7824. 

CG  RIA  Diagnostic  Kit  No.  7815 

Ctiolylglycine  Antiserum  (Rabbit)  Reagent  Solu- 
tion No.  7817. 
TDx  Phenobarbital  Calitxator-0.0,  5.0,  10.0,  20.0. 

40.0.  and  80.0  mcg/ml. 
TDx   Phenobarbital   Controls-   15.0.   30.0.   50.0 

mcg/ml. 

PhenobartMtal  Stock  Standard  Solution 

Phenobarbital  Enzyme  Inhibitor  Stock 

TDx  Amphetamine/Methamphetamir>e  Calitxator. 

No.  9668-01. 
TDx  Amphetamine/Mettiamphetamine  Controls. 

No.  9668-10. 

Amphetamine  Stock  Standard.  No.  97072 

TDx  Cocaine  Metabolite  Calibrator.  B-F  No.  9670 . 
TDx  Cocaine  Metabolite  Control.  L  and  H  No. 

9669. 

TDx  Cocaine  Metabolite  Reagent  Pack 

Spectrum    Phenotjarbital    Calibrator    ll-VI.    Nos. 

9755.  9757,  9759,  9761,  9763.. 
Spectrum    Phenotxarbital    Control,    Nos.    9876, 

9878,  9880.  (L.M.H). 

TDx  Barbiturates  Calibrators,  B-F  No.  9669 

TDx  Barbiturates  Control.  L  and  H  No.  9669 

Amphetamine  Bulk  Calibrators,  B-F 

TDx  Phencyclidine  Calibrators,  B-F  No.  9672 

TDx  Phencyclidine  Controls,  L  ar>d  H  No.  9672 

Morphifie  Stock  Standard.  No.  97291 

Cocaine  Metabolite  Bulk  Calibrator,  B-F  No.  9670 


Formot  Product 


Kit:  100  units 

Plastic  Bottle:  25ml,  5ml 

06/06/74 
04/22/76 

Plastic  Bottle:  25ml,  5ml 

04/22/76 

Kit  500  tests,  100  tests,  50  tests _. 

04/22/76 

Plastic  Bottle:  200ml,  20n>l 

04/22/76 

Glass  Bottle:  13ml.  Plastic  Bottle:  250ml... 
Plastk:  Bottle:  300  ml,  150  ml 

04/22/76 
09/21 /77 

Plastic  Bottle:  20ml _ 

Plastic  Bottle:  2.5ml .'. 

04/07/78 
04/07/78 

Kit:  100  tests 

04/07/78 

Plastic  Bottle:  20ml 

04/07/78 

Kit  ctg:  6  vials „ 

Kit  ctg:  3  vials 

08/31/81 
08/31/81 

Bottle:  1  Irter 

08/12/82 

Vial:  2ml 

01/20/84 

Bottles:  4ml 

08/23/85 

Bottles:  4ml 

08/23/85 

Bottle:  125m) 

09/30/85 

Bottle:  4ml 

10/02/85 

Bottle:  4ml 

10/02/85 

Reagent  well:  5ml 

Bottle:  4ml 

10/02/85 
10/03/85 

Bottle:  4ml !:, 

10/03/85 

Bottle:  4  ml 

10/08/85 

Bottle:  4mi 

10/08/85 

Flask:  2  liter 

10/09/85 

Bottle:  4ml 

10/09/85 

Bottle:  4ml 

10/09/85 

Vial:  125ml „ 

Flask:  2  liter 

10/16/85 
10/28/85 

Date  of  Publication 


mm 
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Manutacturar  oc  SuppliOf 


Product  Nane  Oescnptxm 


Form  ol  Product 


O0IB  ol  Publicalioo 


Abbott  Laboratories.. 

Abbott  Laboratories.. 
AbtKitt  Laboratories.. 
Atibott  Laboratories.. 
Abbott  Laboratories.. 
Abbott  Latxjratones.. 
Abbott  Laboratories.. 
Abbott  Labot^tories.. 
AbboM  Laboratories .. 
Abbott  Laboratories.. 
Abbott  Laboratories.. 
Abtx}tt  Laboratories.. 
Abbott  LatMratofies.. 

Abbott  Laboratories.. 
Abbott  Laboratories.. 
AbtX)tt  Latioratories.. 
Abbott  Laboratories.. 
Abbott  Laboratories. 
Abbott  Laboratories . 
Abbott  Laboratories. 
Abbott  Laboratories. 
Abbott  Laboratories. 
Abbott  Laboratories. 
Abbott  Laboratories. 
Abbott  Laboratories. 

Adri/Technam 

Adri/Technam 

Adri/Technam 


Adri/Technam . 

Adri/Technam . 
Adri/Technam . 
Adn/Technam . 


Adri/Technam 

Adri/Technam  

Adri/Technam 

Adri/Technam  

Adri/Technam 

Adri/Technam 

Adri/Technam 

Adri/Technam „ 

Adri/Technam 

Adri/Technam 


Adri/Technam . 


Adri/Technam . 
Adn/Technam . 


Adri4Technam 

Adri/Technam 

Adri/Technam 

Adri/Technam  

Adri/Technam 

American  Monitor  Corporation . 
American  Monitor  Corporation . 

Amersham  Corporation 

Amersham  Corporation 


Amersham  Corporation. 
Amersham  Corporation. 
Amersham  Corporation . 
Anwrsham  Corporation. 

Annefsham  Corporation . 


Cocaine  Metabolite  Bulk  Controls,  L  and  H  No. 
9670. 

Cocaine  Metabolite  BulK  Tracer,  No.  9670 

Cocaine  MetaboWe  Stock  Tracer,  No.  9670 

Benzoytecgonine  Stock  Standard,  No,  97182 

Phencyclidine  Stock  Standard,  No.  97158 ». 

Secobarbital  Stock  Standard,  No.  97171 

Amphetamine  Bulk  Consols,  L  and  H _ 

Phencyclidine  Bulk  Cafitjrator.  B-F  No.  9672 

Phencyclidine  Bulk  Controls,  L  and  H  No.  9672 

Secobarbital  Bulk  Calibretor,  B-F  No.  9669 

Secobarbital  Bulk  Controls,  L  artd  H  No.  9669 

Benzodiazepines  Bulk  ^Nbrators.  A-F  No.  9674 ... 
Benzodiazepines  Bulk  Controls,   L  ?nd  H  No. 
9674. 

Nordiazepam  Stock  Staiidard,  No.  97757 „ 

TDx  Benzodiazepines  Calibrators,  No.  9674-01 

TDx  Benzodiazepines  Controts.  No.  9674-10...„ 

Opiate  Bulk  Calibrators,  B-F  No.  9673 

Opiate  Bulk  Controls,  L  and  H  No.  9673 „.. 

Opiates  Bulk  Tracer,  Na  97458 

Opiates  Stock  Tracer,  No.  98718 

TDx  Opiates  Calibrators,  B-F  No.  9673 

TDx  Opiates  Controls,  L  and  H  No.  9673 

TDx  OpUies  Reagent,  Pack  No.  9673-20 

TDx  Phencyclidine  Control  M  No.  9672 

Phencyclidine  Bulk  Control  M  No.  9672 

3-Onho-Carboxymethylmorphino 

5-Ethyt-5-<1-CartxDxy-n-propyl)  Barbituric  Acid 

5-Ethyl-5-(1-Cart)oxy-n-propyl)     Barbituric     Acid- 
Bovine  Serum  AltHjmir. 
5-Ethyl-5-{1-Cart)Oxy-n-propyl)     Barbituric     Acid- 
Rat)bit  Serum  Albumin. 

Bartituric  Acid  Sensitized  Red  Blood  Cells 

Benzoyl  Ecgonme  Sensitized  Red  Blood  CeHs 

CMM-BSA  and  CMM-RSA  (Carboxymethylmor- 
phine  Bovine  Serum  Albumin  or  Cartxjxymeth- 
ylmorphine  Rabbit  Serum  Altwjmin). 

Morphine  Sensitized  Red  Blood  Cells 

Tropinecartxjxylic  Acid  (ecgonine) 

Benzoyl  Ecgonine 

Benzoyl  Ecgonine-BSA 

Benzbyl  Ecgonine-RSA , 

Barbiturate  StarxJard 

Benzoyl  Ecgonine  Standard 

Methadone  Standard. .._ 

Morphine  StarwJard  (in  distilled  water) 

Cannabuse  Delta  8  THC  Carboxylic  Acid  Stand- 
ard. 
Cannabuse  Delta  8  THC  Cartioxyllc  Add  Stand- 
ard. 
Cannabuse  Delta  9  THC  Carboxylic  Acid  Stand- 
ard. 
Cannabuse  Delta  9  THC  Cartxixylic  Acid  Stanch 
ard. 

Cannabuse  Delta  9  THC  Standard 

Cannabuse  Delta  9  THC  Standard 

Cannabuse  Cannabtdiol  Standard 

Drug  Standards,  Acid/  Neutral  Mixture  A  and  B 

Drug  Standards,  Basic  Mixture  A  and  B 

Qualify  I „ 

Quality  II 

Codeine  (N-methyl-C14)  Hydrochloride 

Morphine  (N-methyl-C14)  Hydrocloride  No.  CFA- 
363. 

I1(n)-3H]  Codeine,  No.  TRK  448 

[1(n)-3H] Morphine,  No.  TRK-447 „ 

l1,7,8(n)-3H]Dihydromorphine,  No.  TRK-450 

[2(n)-3H]  Lysergic  Add  Diethylamide,  No.  TRK. 

461. 
Pheno  [2-1 4C]  barbital  Catalog  No.  CFA  537 


Flask:  2  liter.. 


Flask:  4  liter.... 

ViatSmI 

Bottle:  125ml.. 
Bottle:  125ml.. 
Bottle:  125ml.. 
Flask:  2  titer.... 
Flask:  2  liter.... 
Flask:  2  liter... 
Flask:  2  liter.... 
Flask:  2  liter... 
Flaaks:  2  liter. 
Flasks:  2  liter. 


Bottle:  125m» 

Bottles:  4ml „. 

Bottles:  4ml 

Flasks:  2  liter 

Flasks:  2  liter 

Flask:  4  liter 

Bottle:  30ml ...-. 

Vials:  4ml 

Vials:  4ml 

Reagent  Well:  5ml .. 

Bottle:  4ml 

Flask:  2  Liters 

Screw  Cap  Vial 

Screw  Cap  Vial 

Vaccine  Viat:  10ml.. 

Vacdne  Viah  10ml. 

Vaccine  Vial:  50ml. 
Vacdne  Vial:  50ml. 
Vacdne  Vial:  10ml. 


Vaccine  Vial;  50ml 

Screw-cap  Bottle:  10ml. 

Screw-cap  vial:  10ml 

Vaccine  Vial 

Vaccine  Vial 

Screw-cap  vial:  10ml 

Screw-cap  vial:  10ml 

Screw-cap  vial:10n»l 

Screw-cap  vial:  10ml 

Vial:  6  nf»l 


Disks:  25/package . 
Viat  6  nH 


Disks:  25/package , 


Disks:  25/package ... 

Vial:  6  ml „ 

Disks:  25/package ... 
Disks:  25/package ... 
Disks:  25/package ... 

Glass  Vial:  10ml 

Glass  Vial:  10ml 

Custom  Preparation.. 
Vial:0.32to1.89i7ig... 


Ampule:  0.002mg  to  0.0lSnf)g..„ 

Vial:  0.002  mg  to  0.015  mg 

Vial:  0.0008  mg  to  0.008  mg 

Vial;  0.003rT>g  to  0.04mg. 


Vial:0.3d  to  5.85mg.. 


10/28/85 

10/29/85 
10/29/85 
11/21/85 
11/21/85 
11/21/85 
12/09/85 
03/21/86 
03/21/86 
03/21/86 
03/21/86 
04/21/86 
04/21/86. 

04/21/86 
04/21/86 
04/21/86 
05/07/86 
05/07/86 
06/07/86 
06/07/86 
05/07/86 
05/07/86 
05/07/86 
09/26/86 
09/26/86 
06/03/73 
05/03/73 
05/03/73 

05/03/73 

05/03/73 
05/03/73 
05/03/73 


05/03/73 

05/03/73 

04/18/74 

07/21/75 

07/21/75 

07/17/76 

07/17/76  . 

07/17/76 

07/17/77 

09/19/84 

09/19/84 

09/19/84 

09/19/84 

09/19/84 
09/19/84 
05/03/85 
11/15/85 
11/15/85 
10/09/75 
10/09/75 
03/27/72 
03/27/72 

02/26/74 
02/26/74 
02/26/74 
05/22/74 

11/05/74 


i  I 
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Exempt  Chemica)  Preparations — Continued 


\ 


Maiwlacturer  or  S<<iptor 


Amersham  Ccxporation ... 
Anr>ersham  Corporation... 
Amersham  Corp)oratk>n ... 
Amersham  Corporation ... 


Amersham  Corporation 

Amersham  Corporation . 

Amersham  Corporation „ „ 

Amersham  Corporation „ „ 

Amersham  Corporation 


Div. 


Marion 


Amersham  Corporation 

Amersham  Corporation 

Analytical  Systems,  Div.  Marion 

L^xyatohes,  Inc.. 
Analytical  Systems.  Div.  Marion 

Laboratones,  Inc.. 
Analytical  Systems,  Div.'  Marion 

L^xxatories,  Inc.. 
Analytical  Systems. 

Laboratories.  Inc.. 
Analytical  Systems,  Div.  Marion 

L^txiratories,  Inc.. 
Analytical  Systems.  Div.  Marion 

Laboratories.  Inc.. 
Analytical  Systems,  Div.  Marion 

Laboratories,  lr>c.. 
Analytical  .Systems,  Dtv.  Marion 

Lc^xyatories,  Inc.. 
Analytical  Systems.  Div.  Marion 

Laboratories.  Inc.. 

Applied  ScierKes  Laboratories 

Applied  Sciences  Laboratones 

Applied  Sciences  Latwratories 

Applied  Sciences  Latx>ratones 

Applied  Sciences  Laboratones 

Applied  Sciences  Laboratones 

Applied  Sciences  Laboratones 

Applied  Sciences  Laboratories 

Applied  Sciences  Latx>ratories 

Applied  Sciences  Latxxatories 

Applied  Sciences  Laboratories 

Applied  Sciences  Laboratories 

Applied  Sciences  Latxxatories 

AppMed  Sciences  Latxjratones 

Applied  Sciences  Laboratones.. 
Applied  Sciences  Laboratories.. 
Applied  Saences  Laboratones- 

Applied  Scier>ces  Laboratories 

Applied  Sciences  Laboraton 
Appliod  Sciences  Laboratones 


Product  Name  Desoiption 


Formo)  Product 


[15,  16(n)-3H]  Etorphine,  Catalog  No.  TRK  476... 

[15.16(n)-3H)  Etorphine  Catalog  No.  TRK  476 

[2-14C]  Diazepam  Catalog  No.  CFA.591 

tN-methyl-3Hl       Diazepam       Catalog       Code 

TRK.57^ 
T-3  UpUke  (MAA)  Kit-IM  1020.  IM  1021.  IM  1024. 
Ameriex  T-4  RJA  Kit,  IM  2010.  IM  2011.  IM  2014... 
Amariex  T-3  RIA  KH,  IM  2000.  IM  2001.  IM  2004... 

Prolactin  RIA  Kit  IM  1060,  1061 

Ameriex-M    B-hCG    Radioimmonoassay    Kit    IM 

3091. IM  3094. 

Ameriex-M  T4  RIA  Kit.  1M.3011.  1M.3014 

An>eriex-M  T3  RIA  Kit.  1M.3001.  1M.3004 

Toxi-Disc  A  Series 


Toxi-Disc  B  Series... 
Special  Toxi-Discs.„ 
Toxi-Control 


Toxi-Grams ^ 

Proficiency  Sample . 
Toxi-Control  THC .... 
Toxi-Dlscs  THC 


Toxi-Lab  Canrtabinoid  (THC)  Screen.. 


Applied  Sciences  Latioratones__. 

Applied  Sciences  Lat)oratones 

Applied  Sciences  Latxxatories 

Applied  Sciences  Laboratones. 

Applied  Sciences  Laboratones 

AppMed  Sciences  Latwratones 

Applied  Sciences  Laboratones 

Apphed  Sciences  Laboratones 

Applied  Sciences  Latxxatories 

Applied  Sciences  Latxxatories 

Applied  Sciences  Laboratones 

Applied  Saences  Laboratories 

Applied  Sciences  Laboratones 

Applied  Sciences  Latxxatories 

Applied  Sciences  Latxxatories 

Applied  Sciences  Laboratories 

Applied  Sciences  Laboratones 

Applied  Sciences  Latx>r atones 

Applied  ScierKes  Latxxatories 

Applied  Sciences  Latioratones 


Barbiturates,  Mixture  4 . 
Depressants.  Mixture  3 . 
Mixture  1 -Opiates. 
Mixture  2-Stimu»ants._.. 
Mixture  3-DeprBssants . 

Mixture  4-Bart)rturatas 

Mixture  5-Kit  o(  Representatives., 

Opiates,  Mixture  1 

Stimulants,  Mixture  2„ 

Allylisobutylbartoituric  Acid 

Alphenal _ _ 

Amobarbital 

Amphetamine  HCI 

Aprobacbital ..- 

MaphobartjitH 

Meprobamate 

Butabartxtal 

Mescaline „ 

Cocairw „.„ 

Methadone  HCL ~"'I"""". 

Dialtyt>art>ituric  acid 

Methamphetamirw  HCL 

Etttinamate „ 

Methylphenidata 

GUitethimide 

Morphine _...„.. 

Hydrocodone  BitarlratB 

NaJorphine _ 

Barbital , 

Pentobarbital... 

Codeine 

Phenazodne  H^r 

Ethylmorphine  MCL... 

Meperidine  HCL 

Butettial 

EttKhlorvyrwl 

Hexobarbital _. 

Phencyclidine  HCL.... 

Phenobart)ital 

Secobartjital 


Vial:3.45  to  6.9  micrograms...- 

Vial:13.8  to  27.6  micrograms 

Muttidose  Glass  Vial:  56rrwn  x  25mm.. 
Multidose  Glass  Vial;  56mm  x  25mm.. 

Kit:  50  tests,  100  tests,  400  tests 

Kit  50  tests,  100  tests,  400  tests 

Kit  50  tests,  100  tests,  400  tests „. 

Kit  50  tests,  100  tests 

Kit  100  tests,  400  tests „. 


KitlOO  Tests  400  Tests 

KitlOO  Tests  400  Tests 

Plastic  Vial  Containing  50  Standard  Discs 

Plastic  Vial  Containing  50  Standard  Discs 

Plastic    Vial    or    Bottle    Containing    50 

Standard  Discs. 
Plastic  Bottle  Containing  50  ml 


OMaol  PuMcation 


Glass  Jar  Containing  50  or  100  Chroma- 

tograms. 
Plastic  Bottle  Containing  40  ml 


Plastic  Bottle  Containing  50  ml 

Plastic  Vial  Containing  50  Standard  Discs 
Kit  50  tests 


Vial: 
Vial: 
Vial: 
Vial: 
Vial: 
Vial: 
Vial: 
Vial: 
Viah 
Vial: 
Vial: 
Viah 
Viah 
Viah 
viar 
Vial: 
Viah 
Viah 
Viah 
Viah 
Viah 
Viah 
Viah 
Vtal: 
Viah 
Vial: 
Vial: 
Viah 
Viah 
Viah 
Viah 
Viah 
Vial: 
Vial: 
Viah 
Viah 
Viah 
\Mh 
Vial: 
Viah 


10ml. 
10ml. 
1ml... 
1ml... 
1ml... 


1ml 

Ifljl 

10ml 

10ml 

1ml 

1ml 

1ml 

1ml 

InH 

1ml 

1ml.. „ 

1ml 

1ml  ..„ 

1ml_ _. 

1ml„ _ 

1ml 

1ml ....._... 

1ml 

1ml. 


1ml 

1ml 

1ml _ 

— '. 

1ml _ _.... 

1ml 

1ml „ 

1ml_ „ 



1ml _ 

1ml _ „ 

1ml _ „...„ 

iml. 

1ml 

1ml 

- 

1ml 

1ml™ 

1ml 



11/19/74 
02/17/75 
09/28/77 
09/28/77 

02/05/79 
02/06/80 
02/18/80 
03/28/80 
06/19/85 

08/27/86 
08/27/86 
05/06/75 

05/06/75 

03/30/77 

03/30/77 

09/24/80 

06/22/82 

10/05/83 

10/05/83 

10/05/83 

10/04/72 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
10/04/72 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
01/24/73 
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Manufacturer  or  Supplier 


Product  Ntnw  Oescriptkm 


Formol  Product 


Date  o(  Publication 


Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories... 
Applied  ScierKes  Laboratories.... 
Applied  Sciences  Laboratories .... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories- 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Saences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Latxjratories.... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories.... 
Applied  Sciences  Lat)oratories..., 
Applied  Sciences  Laboratories..., 
Applied  Sciences  Laboratories..., 
Applied  Sciences  Laboratories- 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories... 
Applied  Sciences  Laboratories- 
Applied  Sciences  Laboratories I 

Applied  Sciences  Laboratories ; 

Applied  Sciences  Lat>oratories ! 

Armed  Forces  Institute  of  Pathol 
ogy 

Astral  Medical  Systems 

Astral  Medical  Systems 

Astral  Medical  Systems ,. 

Astral  Medical  Systems 

BHP  Diagnostix 

BecKman  Instruments,  Inc 

Beckman  Instruments,  Inc 

Beckman  Instruments,  Inc. 

Beckman  Instruments,  Inc 

Beckman  Instruments,  Inc 

Beckman  Instruments,  Inc 

Beckman  Instruments,  Inc 


Becknrvan  Instruments,  Inc. . 
Beckman  Instruments,  Inc. . 


Beckman  Instruments,  Inc 

Becton  Dickinson  &  Company  . 
Becton  Dickinson  &  Company . 


Thebaine 

Thiamylal 

Delta-9-Tetrahydrocannabinol 

Ecgonine  HCL 

Alphaprodine  HCL 

Fenfluramine  HCL 

Benzoylecgonine  Tetrahydrate 

Fentanyl 

Chloral  Hydrate 

Flurazepam  HCL 

Clonazepam i 

Halazepam J 

Dextropropoxypherte  HCL 

Hydromorphone  HCL 

Diazepam 

Levorphanol  Tartrate 

Dihydrocodeine 

Lorazepam 

Alprazolam 4 

Lysergic  Acid 1 

Chlordiazepoxide  HCL 

Lysergic  Acid  N-(methylpropyl)  amide 

Diacetylmorphine  HCL 

Dimethyttryptamine 

Benzphetamine  HCL 

Clorazepate  Dipotassium 

Diethylpropion  HCL 

Lysergic  Acid  diethylarftide 

Methaqualone  HCL 

Methohexital 

Methyprylon 

Norcodeine  HCL 

Normorphine 

Phendimetrazine  Bitarfrate 

Phentermine 

Oxycodone  HCL 

Prazepam 

Paraldehyde 

Pentazocine 

Oxazepam 

Oxymorphone  HCL , 

Pemoline 

Psilocybin 

Temazepam 

Triazolam 

11-nor-9-carboxy-delta  8-THC  in  Ethane!  Am- 
pules. 

Barbital  Buffer 

Barbital  Lactate  Buffei 

Isoenzyme  Buffer 1 

Tris-Barbital  Sodium  Barbital  Buffer 

Kodak  Ektachem-DT  Calibrator 

Beckman  Buffer  B-2 .._ 

Beckman  B-1  Buffer  ..„ 

Beckman  ICS  Drug  Calibrators  A,  B,  C,  D,  and  E... 

Beckman  ICS  Phenobarbital  Conjugate 

Beckman  ICS  Drug  Control  Sera 

Beckman  LD  Buffer 

Paragon  Electrophoresis  System:  Immunofixation 
Electrophoresis  (IFE)  Kit. 

Paragon  Electrophoresis  System:  Lactate  Dehy- 
drogenase Isoenzyme  Electrophoresis  (LD)  Kit. 

Paragon  Electrophoresis  System:  Protein  Electro- 
phoresis (SPE-II)  Kit. 

Beckman  LD  Buffer , 

AntitxxJy  Coated  Tubes , 

T4  Tracer  Solution  Catalog  No.  23261 1 


Becton  Dickinson  &  Company Euthyroid    Reference    Standard,    Catalog    No 

237418. 
Becton  Dickinson  &  Company '  T3  Antibody  Coated  T^bes,  Catalog  No.  237213... 


Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Via):  1ml..„ 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1/nl 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml , 

Glass  Ampule:  Img/ml,  1ml,  5ml,  10ml . 

Plastic  fciag:  12.2g/bag. 


Plastic  bag:  ISg/bag I.. 

Plastic  bag:  14g/bag I.. 

Plastic  fciag:  18g/bag 

Bottle:  6ml 

Packet  18.16  g 

Plastic  Vial:  15  g 

Vials:  5ml 

Vial:  5ml 

Kit  containing:  6-1  ml  bottles.. 

Bottle:  14.3  grams 

Plastic  Tray:  3.5ml 


Plastic  Tray:  3.5ml . 

9 
Plastic  Tray:  3^ml . 


Bottle:  14.3  grams 

Metallized  Plastic  Bag:  50  Tubes/Bag 

White  NALGENE  Polypropylene  Bottle: 

125  ml.. 
Vial:  4ml 


Box  containing  100  tubeit 


01/24/73 

01/24/73 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/65 

04/16/85 

04/16/85^ 

04/16/85  " 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

04/16/85 

01/25/82 

05/01/85 
05/01/85 
05/01/85 
05/01/85 
01/05/85 
04/24/71 
05/22/79 
10/29/80 
10/29/80 
11/11/80 
07/31/86 
07/31/86 

07/31/86 

07/31/86 

07/31/86 
02/13/78 
02/13/78 

09/27/78 

09/27/7B 
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Exempt  Chemic^  Preparations — Continued 


Manutadarer  or  Supplier 


Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 

Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dk:kinson  &  Company . 

Becton  Dickinson  &  Company . 


Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Comp>any . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 
Becton  Dickinson  &  Company . 

Behnng  Diagnostics 

Behring  Diagnostics 

Bk>-Rad  LatKxatories 


Bio-Aad  Latxxatories.. 
Bk>-Rad  Laboratories.. 
Bk>-Aad  Laboratories.. 

Bio-flad  Laboratories.. 

Bio-Rad  Laboratories.. 
Bio-Rad  Latxxatories.. 
Bio-Rad  Laboratories.. 
Bio-Rad  Laboratories.. 
Bto-Aad  Laboratories.. 

Bio-Rad  Laboratories.. 

Bio-Rad  Laboratories.. 
Bio-Rad  LatxKatories.. 


Bio-Rad  Laboratories.  (Chemrcai 

Division). 
Bio-flad  Laboratories.  (Chemk:al 

Division). 
BkJ-Rad  Latxxatories,  (Ctwmical 

Division). 
Bio-Rad  Laboratories,  (Chemcal 

Division). 
Bio-Rad  Laboratories.  (Ctiemical 

Division). 
Bio-fiad  Laboratories,  (Chemical 

Division). 
Bio-Rad  Laboratories,  (Chemical 

Division). 
Bio-Rad  Laboratories.  (Chemical 

Division). 
Bio-Rad  Laboratories.  (Chemical 

Division). 
Bio-Rad  Laboratories,  (Chemical 

Division). 
Bio-Rad  Laboratories,  (Chemical 

Division). 

Biodiagriostic  International 

Biodiagnostk:  Interrwtional 

BioscientiJic,  Corporation 


Product  Mania  Ooacnpooo 


Califomia  Bionudear  Corporation . 


T3  Tracer  Solution  Catalog  No.  23772a 

Bartiital  Buffer  Soiution,  Catalog  No.  246514 

Human  Thyroid  Stimulating  Hormone  (hTSH)  Ra- 
djoimmunoassay  Kit  (l25l)Catatog  No.  258423. 

Neonatal  TSH  Antisamm,  Catalog  Ho.  244716 

Precipitating  Antiserum.  Catalog  No.  247618 

TSH  (125i)  Tracer.  Catalog  No.  243621 

TSH  Antisen«n,  Catalog  No.  258431 

Simul  Trac  FrBe  T4/T^  Anihantm.  No.  262641  .. 

Simul  Trac  Free  T4[57  Co]/TSHt125l]  Radk)lm- 
munoassay  Kit.  No.  26«».:5. 

Human  Thyroid  Stfnulatmg  Hormone  (hTSH)  Ra- 
dioimmunoassay Kit  (1251  J.  Catatog  No. 
262994. 

TSH  Antiserum  Catatog  No.  263001 

TSH  Standard  A,  Catalog  No.  259829 

TSH  Standard  B,  Catalog  Na  259837 

TSH  Standard  C.  Catalog  No  259845 

TSH  Standard  0.  Catalog  No.  259853 

TSH  Standartj  E,  Catalog  No.  263052 

TSH  Startoard  F,  Catalog  No.  263061 

TSH  [1251]  Tracer.  Catalog  No.  259624 

lEP  Buffer.  793001  pH  8^ 

Immuno-tec  II  Agarose  Plate,  839013,  850013 

Quantimune  Radioimmunoassay  T-4  Tracer, 
Iodine- 125. 

T-4  Competitivo  Bmdiftg  Reagent.  lodine-125_ 

QuantimL,ne  T-4  RIA  Kit 

Quantimune  Thyroxine  Radioimmunoassay  Baiti- 
tal  Buffer. 

QuantKnune  Thyronine  Radroimraunoassay  T-4 
1251  Tracer/ Dissociating  Agent. 

Quantimune  BartMtal  Buffer 

QuantimuiSe  T-3  RIA  Test  Kit „ 

Quantimune  T-4  RIA  Test  Kit „_ 

Urine  Toxicology  Control  No.  C-430-25 

Quantaphase  Thyroxine  RIA- 1251  Tracer/Dissoci- 
ating Reagent. 

Quantaphase  Thyroxine  RIA-Thyroxine  Immuno- 
beads. 

Quantimune  J-3  RIA  Bartatal  Buffer „... 

Lyphochek  Therapeutic  Drug  Monitoring  Control 
(TDM).  Levels  1,  II.  U1. 

Bio-Rad  Electrophoresis  Buffer 


Form  o(  Pnduct 


Electrophoresis  Buffer,  Dry-Pack ._ 


Reagent  No.  3 . 


Barbital  Buffer-Dry  Pack 

InvTHjnoelectrophoresis  Bartjital  Buffer  I,  pH  8.6 .... 

Immunoelectrophoresis  Barbital  Buffer  II,  pH  8.6... 

Immunoelectrophoresis  Barbital  Buffer  lll-a,  pH 

8.8. 
Immunoelectrophoresis  Barbital  Buffer  III.  pH  8.6.. 


Barbital  Buffer 

Barbital  Buffer  Powder ._.. 


Barbital  Buffer  Povvdar ._.. 


Liqui-Ura  Toxic  Control 

Urine  -  Tox  Control _ 

ECA  Buffer,  Catalog  No.  ECA  05805 

Amobarbital-2-C-14,  Catatog  No.  72077. 


Bottle:  125ml„... 
Bottle:  1  ounce.. 
Kit  250  tubes  ..- 


Vial:  SO  ml 

Vial:  50  inl.._ 

Vial:  50  mL...„ 

Vial:  50  ml...._ „. 

Vial:  1  02 

Kit  200  tubes 


H" 


Kit  200  tubes. 


Clear  Vial:  10ml 

Amber  Vial:  10ml 

Amber  Vial:  10ml 

Amber  Vtal:  10ml „.. 

Amlier  Viat  10ml „.. 

Amber  Vial:  10ml , 

Amber  Vial:  10ml _. 

Clear  vial:  10ml _ 

Foil  Pouch:  6.5  g 

Foil  Pouch:  >5.35>  x  >5.25> 
Vial:  10nf»l 


Bottle:  385  nul _ „ 

Kit:  500  tests _ 

Plastic  Bottle  wMi  Screw  cap:  1  liter.. 

Glass  Serum  Vial:  10  ml 


Plastk:  Bottle:  1000ml,  250ml,  200ml.. 

Kit  500  tests,  100  tests „. 

Kit  5000  tests,  100  tests. „ 

Amtjer  Vial:  50ml _.. 

Plastic  bottle:  60ml,  260ml 


Plastk;  bottle:  60m(,  260ni1 . 


Bottle:  220ml. 
Vial:  10ml 


Bottle:  500ml _ 

Package-8.15  g .' _ 

Bottle:  165  ml _ 

Packages:  9.11  g.,  18.21  g.,  12.14  g.. 


Vial:  5ml _ 

Vial:  5  ml „ 

Plastic  Packet  18.0  g..  10  packets  per 

box 
Scraw  Cap  ViaL  50  microcunes.  0.1,  0.5. 

and  1 .0  miilicuries. 


Oale  or  PuMcatnn 


I 


09/27/78 

08/01/84 
08/01 /e4 

08/01/84 
08/01/84 
08/01/84 
08/01/84 
02/21/86 
02/21/86 

09/04/86 


09/:4/86 
09/04/86 
09/04/86 
09/04/86 
09/04/86 
09/04/86 
09/04/86 
09/04/86 
09/17/79 
09/17/79 
07/21/76 

07/21/76 
07/01/77 
07/01/77 

07/01/77 

05/31/78 
05/31/78 
05/31/78 
09/19/79 
05/06/81 

05/06/81 

09/24/82 
08/20/g4 

12/14/72 

12/14/72 

12/14/72 

05/09/74 

08/06/75 

08/06/75 

08/06/75 

01/22/76 

07/21/76 

07/21/76 

09/09/77 

03/11/85 
04/01/85 
07/14/77 

01/08/75 
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Exempt  Chemical  Preparations — Continued 


Manufacturer  or  Suppker 


Product  Narae  Description 


Form  d  ^toduct 


Date  of  Publication 


California  Bionuclear  Corporation .. 
California  Bionuclear  Corporation .. 
California  Bionuclear  Corporation .. 
California  Bionuclear  Corporation.. 
California  Bionuclear  Corporation.. 
California  Bionuclear  Corporation.. 
California  Bionuclear  Corporation.. 
California  Bionuclear  Corporation.. 
California  Bionuclear  Corporation . 
California  Bionuclear  Corporation . 
California  Bionuclear  Corporation . 

Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated. 
Cambridge  Medical  Diagnostics, 

Incorporated.  ■ 

Ciba  Corning  Diagnostics  Corp 

Ciba  Corning  Diagnostics  Corp 

Ciba  Coming  Diagnostics  Corp 

Ciba  Corning  Diagnostics  Corp 

Ciba  Coming  Diagrwstics  Corp 


Cocaine  (methoxy-C-14)  Catalog  ^4o.  72182. 


D-Amphetamine  (propyl<1-C-14)  Sulfate,  Catalog 

No.  72078. 
DL-Amphetamine  (propyl-1-C-14)  Sulfate,  Catalog 

No.  72079. 
Meperidine  (N-mettiyl-C«14)  Hydrochloride,  Cata- 
log No.  72508. 
Mescaline  (aminonr»ettiytene-C-14)  Hydrochloride, 

Catalog  No.  72512. 
Methadone    (heptanone-2-C-14)    Hydrochloride, 

Catalog  No.  72516. 
Methamphetamine  (propyl-1-C-14)  Sulfate,  Cata- 
log No.  72517. 
Methylphenidate   (cart)onyf-C-14)   Hydrochloride, 
I      Catalog  No.  72550. 

JMorptTine  (n-Tnefhyl-C-14)  Hydrochloride,  Catalog 
I      No.  72560. 
I  Pentobarbital-2-C-14,  Catalog  No.  72618 


S€cobarbital-2-C-14.  Catalog  No.  72675. 


1251  Human  Parathyroid  Hormone  44.«68 

1 251-Tetraiodothyronine 

1251-Triiodotfiyronine 

Donkey  Anti  Goat  Gamma  Globulin 

Parathyroid  Hormone  (Human  1-84)  Standard.. 

Parathyroid  Hormone  Assay  Buffer  .....^ 

T3  Antiserum  (Rabb«)..4.. 
T3  Standard 


T4  Antiserum  (Rabljit) . 
T4  Standard 


Ciba  Corning  Diagnostics  Corp. . 

Ciba  Corning  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Ciba  Coming  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 
Dba  Corning  Diagnostics  Corp. 
Ciba  Corning  Diagnostics  Corp. 

Cone  Biotech,  Inc 

Cone  Biotech,  Inc 

CooperBiomedical,  Inc 

CooperBiomedical,  Inc 

CooperBiomedical,  Inc 

CooperBiomedical,  Inc 

CooperBiomedical,  Inc 

CooperBiomedical,  Inc 

CooperBiomedical,  Inc 

CooperBiomedical,  Irw 


CooperBiomeaical,  Inc. . 
CooperBiomedical,  Inc.. 
CooperBiomedical,  Inc.. 
CooperBiomedical.  Irn:. . 


Reagent  A-  Alt  14 

Reagent  A-  Alt  7 

Reagent  A-Ammonia  10  . 

Gilford  Urine  Control  II 

Gilford    Bi-Level    Anticonvulsant/    Antiasthmatic 

Control. 
Gilford    Bi-Level    Anticonvulsant/    Antiasthmatic 

Control,  Level  I  &  II. 

Gilford  TDM  Control  Levels  l-lll _ 

Gilford  Tri  Level  TDM  Control ; 

Gilford  Bi-Level  Toxicology  Control 

Gilford  Bi-Level  Toxicology  Control,Level  I  &  II 

Gilford  Urine  Toxicology  Control 

AACCTox 

RIATRAC-Three  Level  Ugand  Assay  Controls 

cx:m-uti 

Buffer  No.  301 7 

Diluting  Fluid  No.  3400 

Partial  Thromboplastin  (Dried),  No.3491 

Agar  Gel  Plates  No.  8794 

Buffer  No.  8793 

Electrode  Buffer,  DR07172 

LD  Electrode  Buffer,  DR07173 

Ligand  Control   l-No.4ei4,   ll-No.4824.   and   III- 

No.4834.. 

Urine  Control  No.  0277 

Toxicology  Urine  Control  No.  0841 

Toxicology  Urine  Control  No.  0842 

Therapeutic  Monitor  Level  I  No.4881 


Screw  Cap  Vial:  50  microccries,  0.1,  0.5, 

and  1 .0  millicuries. 
Screw  Cap  Vial:  50  microcuries  ,0.1,  0.5, 

and  1 .0  millicuries. 
Screw  Cap  Vial:  50  microcuries,  0.1,  0.5, 

and  1.0  millicuries. 
Screw  Cap  Vial:  50  microcuries,  0.1,  0.5, 

1 .0  millicuries. 
Screw  Cap  Vial:  50  microcuries,  0.1,  0.5. 

1.0  millicuries. 
Screw  Cap  Vial:  50  microcuries,  0.1,  0.5, 

1 .0  millicuries. 
Screw  Cap  Vial:  50  microcuries,  0.1,  0.5, 

1.0  millicuries. 
Screw  Cap  Vial:  50  microcuries,  0.1,  0.5, 

I.OmiHicuries. 
Screw  Gap  Vial:  60  microcuries,  0.1,  0.5, 

1 .0  millicuries.  • 

Screw  Cap  Vial:  50  microcuries,  0.1,  0.5, 

1 .0  millicuries. 
Ampule:  50  microcuries,  0.1,  0.5,  and  1.0 

millicuries. 
Vial:  5ml... 


Vial:  11ml 

Vial:  11ml 

Vial:  5ml 

6  Vials:  5ml  each. 

Vial:  10ml 

Vial:  11nr>l 

Vial:  1ml 

Vial:  11ml 

Vial:  1ml 


Vial:  15  ml 

Vial:  15  ml 

Vial:  10  ml 

Vial:30ml 

Kit  Contains:  5  Vials  each  level . 


Vials:  10ml. 


Vial:6ml 

Kit  Contains:  5  Vials  each  level . 
Kit:  Contains:  5  Vials  each  level . 

Vials:10ml 

Vial:30ml 

Glass  Vial:  30ml 

Vials;  8ml 

Vial:  20ml 

Vial  250  ml 

Vial:  10ml 

Vial:  1ml  and  5  ml 

Plate:  25ml 

Vial:  250ml 

Bulk 

Bulk 

Vials:  5ml 


Vial:25ml.. 
Vial:  10ml. 
Vial:  3ml... 
Vial:3ml .... 


01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

01/08/75 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/29/85 

03/24/79 
03/24/79 
03/24/79 
05/22/85 
10/22/85 

10/22/85 

10/22/85 
10/22/85 
12/16/85 
12/16/85 
12/16/85 
01/20/86 
02/27/84 
J03/07/85 
08/31/71 
08/31/71 
08/31/71 
08/01/72 
08/01/72 
12/26/74 
02/12/79 
02/24/81 

04/14/81 
06/11/82 
06/11/82 
01/20/83 
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Exempt  Chemical  Preparations— Continued 


Manufacturer  or  Supplier 


CooperBiomedical,  Inc. . 
CooperBiomedical,  Inc. . 

Coming  Medical 

Coming  Medical 


"Vt" 


Corning  Medical 

Dade,  Baxter  Travenol  Dfagnos- 
tics,  Inc.. 

Dade.  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, IfK.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, IrK.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Traver>ol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  B2ixter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics, Inc.. 

Dade,  Baxter  Travenol  Diagnos- 
tics. Inc.. 

Dade,   Baxter  Travenol  Dignos- 

tics.  Inc.. 
Dade,  Travenol  Laboratones,  Inc. . 
Dade,  Travenol  Latx>ratories,  Inc. . 
Dade,  Travenol  Laboratories,  lr>c. . 
Dade,  Travenol  Laboratories,  Inc. . 

Dade,  Travenol  Laboratories,  Inc. . 

Diamedix  Corporation 

Diamedix  Corporation 


Diamedix  Corporation., 
Diamedix  Corporation., 
Diamedix  Corpx>ration., 
Diamedix  Corporation.. 


Product  Name  Oescriplion 


Therapeutic  Monitor  Level  II  No.4882 

Therapeutic  Monitor  Level  III  No.4883 

Special  Barbital  Buffer  Set.  Catalog  No.  470182.... 
Universal  Electrophoresis  Film  Agarose,  Catalog 

No.  470100. 
Universal  PHAB  Buffer  Set  Catalog  No.  470180.... 
Serum  Reagent  ....f. 


Form  o(  Product 


Date  of  Publication 


Vial:3ml 

Vial:3ml 

Vial:  3  per  kit 

Plates:  12  per  kit.. 


Stratus  TDM  Control  Level  l-Low 

Stratus  TDM  ^ontrol  Level  ll-lntermediate 

Stratus  TDM  Control  Level  Ill-High 

Stratus  Enzyme-  Labeled  Phenobarbital 

Stratus  Phenobarbital  Calibrators  B,  C.  D.  E.  &  F ... 

Moni-Trol  Level  I.X  Special  Order  Request 
B5106-5X. 

Moni-Trol  Level  II.X  Special  Order  Request 
B5106-6X.  , 

Moni-Trol.  ES  Level  I  Chemistry  Control.  As- 
sayed.. 

Moni-Trol.  ES  Level  II  Chemistry  Control,  As- 
sayed. 

Data-Fi  Thrombin  Reagent 


Moni-Trol  Level  I  Chemistry  Control.  Assayed, 

Special  Order  Request.. 
Moni-Trol  Level  II  Chemistry  Control,  Assayed, 

Special  Order  Request. 
Dade  Tri-Rac  R  Tri  Level  Immunoassay  Controls ... 

Tri  Rac  R  Immunoassay  Control  Level  II  Interme- 
diate. 
Tri  Rac  R  Immunoassay  Control  Level  III  High 


Tri-Rac  R  Immunoassay  Control,  Level  l-Low. 


Bovine  Chemistry  Control  MX  Special  Order  Re- 
quest B51 07-65XX. 
Stratus  Immunoassay  Control.  Level  l-Low 


Stratus  Immunoassay  Contro).  Level  ll-lntermedi- 
ate. 
Stratus  Immunoassay  Control,  Level  Ill-High 


Kit  3  vials  per  kit 

Bottle:  5mJ  (Lyophilized  Material) . 


Bottle:  9mJ  (Lyophilized  Material) 

Bottle:  9ml  (LyophMized  Material) 

Bottle:  9ml  (Lyophilized  Material) 

Bottle:  6ml 

Bottles:  3ml ^ „ 

Bottle:  18ml  (LyophUized  Material) 

Bottle:  18ml  (Lyophilized  Material) 

Bottles:  9ml,  6.7ml  (Lyophilized  Material)... 
Botttes:9ml.  6.7ml  (Lyophilized  Material) 

Bottle:9  ml  (Lyophilized  Material) 

Bottle:9ml  (Lyophilzed  Material) 

Bottle:  9ml  (Lyophilized  Material) 


Bottle:  9ml  6  bottles  per  kit  (Lyophilized 

Material). 
Bottle:  9  ml  (Lyophilized  Material) 


Moni-Trol.  ES  Level  I.X  Special  Order  Request 
Catalog  No.  B5106-75AAA  Catalog  No.  B5106- 
1XAAA. 

Moni-Trol.  ES  Level  II.X  Special  Order  Request 
Catalog  No.  B5106-85AAA  Catalog  No.  B5106- 
2XAAA. 

Bovine  Chemistry  Control  I.X  Special  Order  Re- 
quest B5107-55XX. 

Owren's  Veronal  Buffer 

Thrombin  Reagent  (Bovine) 

Data-Fi  Thrombin  Reagent 

Buffered  Thrombin  (Bovine)  Catak>g  No.  B4233- 
40. 

Fibrin  Monomer  Control  Catalog  Nos.  B4233-30 
&  B4233-38. 

Barbital-Acetate  Buffer,  Powder  709-317 


CEP  Plate-Amebiasis  Testing  40  Test  No.  730- 
274. 

CEP  VI  No.  709-339 

EDTA  (0.014M)-GVB  Buffer.  753-034 

EDTA  (O.OIM)-GVB  Buffer,  753-031 

GVB(3-(-)  Buffer  753-037 


Bottle:  9  ml  (Lyophilized  Material) 

Bottle:  9ml  (Lyophilized  Material) 

Bottle:  18  ml  (Lyophilized  Material) 

Bottle:  9ml  (Lyophilized  Material) 

Bottle:  9ml  (Lyophilized  Material) 

Bottle:  9ml  (Lyophilized  Material) 

Bottles:  18ml.  9ml  (Lyophilized  Material). 

Bottles:  18ml,  9ml  (Lyophilized  Material).... 

Bottle:  18ml  (Lyophilized  Material) 


Bottle:  1 8ml 

Bottle:  5ml  (Lyophilized  Material) . 
Bottle:  5ml  (Lyophilized  Matenal) . 
Bottle:  5ml  (Lyophilized  Material) . 

Bottle:  5ml  (Lyophilized  Material) . 


Package:  20  envelopes-10.65  g.  per  en- 
velope. 
Plate:  40mm  x  80mm  x  2.5mm 


Plate:  40mm  x  80mm  x  2.5mm. 

Bottle:  5ml 

Bottle:  5ml r. 

Bottle:  50ml 


01/20/83 
01/20/83 
04/17/79 
04/17/79 

09/26/79 
08/16/71 

01/21/82 

01/21/82 

01/21/82 

01/25/82 

06/27/83 

06/30/83 

06/30/83 

07/15/83 

07/15/83 

07/20/83 

01/20/84 

01/20/84 

04/11/85 

04/11/85 

04/11/85 

04/11/85 

01/29/86 

04/25/86 

04/25/86 

04/25/86 

06/27/86 

06/27/86 

01 /29/86 

08/16/71 
08/16/71 
05/18/81 
01/24/86 

01/24/86 

07/27/72 

08/09/73 

08/09/73 
08/09/73 
08/09/73 
08/09/73 
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Msnuittctupflf  Of  Supplisr 


Product  Naiae  Description 


Form  ol  Product 


Oala  o<  Publication 


Otamedix  Corporation. 
OiamedJx  CotpofBtion. 

Duo  Research,  Inc 


Duo  Research,  lr>c. 


E.I.  duPont  de  Nemours  &  Co., 

IrKorporated. 
E.I.  AiPont  de  Nerrwurs  &  Co., 

IrKOfporated. 
E.I.  duPont  de  Nemours  &  Co., 

lr>cofporated. 
E.I.  duPont  de  Nemours  &  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  &  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  &  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  &  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  &  Co., 

IrKXirporated. 
E.I.  duPont  de  Nemours  A  Co., 

incorporated. 
E.I.  duPont  de  Nerrrours  4  Co., 

Irxxjrporated. 
E.I.  duPont  de  Nemours  &  Co., 

Incorporated. 
E.I.  duPont  de  N«rnours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

IrKorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nerrtours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co.. 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemotjrs  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.  duPont  de  Nemours  4  Co., 

Incorporated. 
E.I.     duPont     de     Nemours     4 

Co. Inc.,  NEN  Products. 
E.I.     duPont     de     Nemours     4 

Co.lnc.,  NEN  Products. 
E.I.     duPont     de     Nemours     4 

Co , Inc.,  NEN  Products. 
E.I.     duPont     de     Nemours     4 

Co  .Inc.,  NEN  Products. 
E.I.     duPont     de     Nemours     4 

Co.,lnc.,  NEN  Products. 


Glucose-GVB  1  Buffer.  753-036 „ „ 

Counterelectrophoresis  (CEP)  Plates  (or  Trichirto- 
sis  Testing. 

Drug  Testing  Assessment  Program-Quality  Con- 
trol Sample. 

Drug  Testing  Assessment  Program-Quality  Con- 
tro)  Sample  Kit. 

aca  PHNO  Analytical  Test  Pack „ 


(1)  PREP  Sample  Preparation  and  Analysis  Kit. 


(2)  PREP  Butfer/tnlemai  Standard  and  Liquid 

Chromatography  Verifier 
(2a)  PREP  Uquid  Chromatography  Verifier „ 


(2b)  PREP  Buffer/Internal  Standard. 
(3)  PREP  Calibrators-...! 


(3a)  PRE"  Calibrator-Level  1 

(3b)  PREP  Calibrator-Level  2 

(3c)  PREP  Calibrator-Level  3 

(3d)  PREP  Calibrator-Level  4 

(4)  PREP  Controls 

(4a)  PREP  Control-Low  Level 

(4b)  PREP  Control-High  Level 

aca  Ttwyonine  Uptake  Analytical  Test  Pacl^., 


DuPont  aca  Barbiturate  Screen/Benzodiazepine 

Screen  Calibrator. 
DuPont  aca  Benzodiaxepine  Screen  Analyticat 

Test  Pack. 
DuPont  aca  Barbiturate  Screen  Analytical  Test 

Pack. 
PtieTwt)arbttal  Cafibra^o^  Level  1 


Phenobarbital  Ca^brato^  Level  2 

Ptrerwbarbital  Calitwator-  Level  3 

Phenotjarbital  Catibrator-  Level  4 „ 

Phenobartjital  Calibrator-  Level  5.._ 

DuPont  Drug  Calibrators-  Levels  1  through  5 


Thyronine  (TU)  Uptake  nex(tm)  Reagent  Car- 
tridge. 

5-Ethyl-5-Phenytbarbituric  Acid  (3H(G)),  Catatog 
No.  NET-401. 

Ethy1-5-(1-Methytbutyl)  Barbituric  Acid  5-[rin8-2- 
14C].Catatog  No.  NEC-389. 

Ethyl-5-Pheny1barbituric  Acid  5-[ring-2-14Cl. 
Catatog  No.  NEC-337. 

Mescaline  Hydrobromide.  Catalog  No.  NEC-186.... 


Cyclohexenyl-3,5-Dimethyl    Barbituric    Acid^£2- 
14C),  Catalog  No  NEC-653. 
E.I.     duPont    de     Nemours    4  !  5-C;ycloh€xeny1-3,5,-Dimethyl      barbituric      Acid 
Co.,lnc..  NEN  Products.  I      (3t^(G)),  Catalog  No.  NET-426. 

E.I.     duPont     de     Nemours     4  I  Dihydromorphine  [7,e-3H(N)] 

Co.tnc..  NEN  Products. 

E.I.     duPont    de    Nemours     4    Glutethimide  (3H(6)).  Cetalog  No.  NET-417 
Co..lnc.,  NEN  Products.  I 


Bottle:  50ml _. 

Plastic  plates:  40mm  x  80mm  x  2.5inm.. 

Bottle:  65ml „ j. 

Kit  5-65ml  bottles ..._ j. 

Carton:  40  tests  packs I , 

Kit  contaiAing  following: , 

Box  containing  follovuing: 

Vial:  10ml  (1  vial/box) 

Vial:  100ml  (3  vials/box). 

Box  containing  following: 

Vial:  10ml  (1  vial/box) 

Vial:  10ml  (1  vial/box) 

Vial:  10ml  ( 1  vial/box).... 

Vial:  10ml  (1  vial/box) 

Box  containing  folk>wing: 

Viat  lOml  (2  vials/box)... 

Vial:  lOmi  (2  vials/box)... 

Plastic  Pack:  1  test 

6  Vials:  3ml 

Plastic  Packs:  25  tests.... 

Plastic  Packs:  25  tests..., 

Viafc  6ml  (1  vial/box) 

Vial:  6ml  (1  vial/box) 

Vial:  6ml  (1  vial/box) ...... 

Vial:  6ml  (1  vial/box) 

Vial:  6ml  (1  vial/box)  .„... 

Vial:  6mi  (1  vial  arxJ  2  vial^box). 

Plastic  container:  2.3ml  (20  tests) ._ 

Combi-Vial:  250  microcuries.  5  millicurles . 

Combi-Viah  0.100  millicuries.  0.500  miNi- 
curies. 

Combi-Vial:  0.050  millicuries.  0.250  miiii- 
curies. 

Ck>mbi-Vial:  0.050  millicuries,  0.250  milli- 
curies. 

Combi-Vial:  0.050  atitlk:uries,  0.250  miW- 
curies. 

Combi-Vial:250  microcuries  ,  1  millicurie. 
and  5  millicuries. 

Combi-Vial:  250  microcuries,  1  milliourie... 

Combi-Vial:250  microcuriep  .  1  millicuM, 
and  5  nullicuries. 


06/09/73 
06/t6/75 

02/27/86 

02/27/86 

Oe/25/77 

09/25/78 

09/25/78 

09/25/78 

09/25/78 

09/25/78 

09/25/78 

09/25/78 

09/25/78 

09/25/78 

©•/25/78 

09/25/78 

09/25/78 

08/26/83 

02/23/84 

02/23/84 

12/23/84 

04/02/86 

04/02/86 

04/02/86 

04/02/66 

04/02/86 

04/04/86 

04/28/86 

08/25/75 

08/25/75 

08/25/75 

08/25/75 

06/25/75 

01/04/77 

01/04/77 

01/04/77 
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Manutacturar  or  Supplier 


E.I.     duPont     de     Nemours 

Co.lnc.,  NEN  Products, 
E.I.    duPont    de    Nemours 

Co.,lnc.,  NEN  Products. 
E.I.     duPont    de     Nemours 

Co.,lnc.,  NEN  Products. 
E.I.    duPont    de    Nemours 

Co.lnc,  NEN  Products. 
E.I.     duPont     de     Nemours' 

Co.,lnc.,  NEN  Products. 
E.I.    duPont    de    Nemours 

Co.lnc..  NEN  Products. 
E.I.     duPont    de     Nemours 

Co., Inc..  NEN  Products. 
E.I.     duPont    de     Nemours 

Co.lnc..  NEN  Products. 
E.I.     duPont    de     Nemours 

Co., Inc.,  NEN  Products. 
E.I.     duPont    de     Nemours 

Co.lnc..  NEN  Products. 
E.I.     duPont     de     Nemours 

Co.lnc,  NEN  Products. 
E.I.     duPont     de     Nemours 

Co.lnc,  NEN  Products. 
E.I.     duPont    de     Nemours 

Co.lnc,  NEN  Products. 
E.I.    duPont    de    Nemours 

Co.lnc.  NEN  Products. 
E.I.     duPont     de     Nemours 

Co.lnc,  NEN  Products. 
E.I.     duPont     de     Nenwurs 

Co.lnc,  NEN  Products. 
E.I.     duPont    de     Nemours 

Co.lnc.  NEN  Products. 
E.I.  •  duPont    de     Nemours 

Co.lnc,  NEN  Products. 
E.I.     duPont     de     NenKXjrs 

Co.lnc.  NEN  Products. 
EM  Diagnostic  Systenis.Inc 


EM  Diagnostic  Systems.lnc . 
EM  Diagnostic  Systems.lnc. . 


Eastman  Kodak  Company 

Eastman  Kodak  Company 

Electro-Nucleonics  Laboratories. 

Incorporated. 
Fisher  Scientific 


Fisher  Scientific. 

Rsher  Scientiric. 

Fisher  Scientific.. 
Fisher  Scientific. 

Fisher  Scientific. 

Fistier  Scientific. 

Fisher  Scientific. 

Fisher  Scientific.. 

Fisher  Scientific. 

Fisher  Scientific. 

Fisfier  Scientific. 
Fisher  Scientific. 


Produci  Name  Descnpbon 


Lysergic  Acid  Diethylamide  (2-3H  (N))  Catalog 

No.  NET-447. 
Methadone  Hydrobromide  Dextro  [1-3H]  Catalog 

No.  NET-488. 
Methadone  Hydrobromide  levo-[2-14C]  Catalog 

No.  NEC-696. 
Methadone  Hydrobromide.  Lex-oH-SH]  Catalog 

No.  NET-357. 
Cocaine.    Levo-[ Benzoyl]    t3.4-3H(N)l    Catalog 

No.  NET-510. 
d-Amphetamine   Sulfate    (3H(G)).    Catalog    No. 

NET- 140. 
Acetaldehyde  (1,2-14C)  as  Paraldehyde,  Catalog 

No.  NEC-158.     . 
Phencyclidine      tPiperidyl-3.4-3H(N)],      Catalog 

No.NET-630. 
Diazepam  [Methyl-3H]  Catalog  No.  NET-564 


LSD  [N-Methy)-3H]  NET-638 

Dthydromorphine[N-Methyl-3H]  NET-658 

Morphine  [N-methyl-3H]  NET-653 

Oxymorphone  HCL  tN-Methyl-3H]  NET-666 

DMBB  [Butyt-2,3.4-3H(N)]  Catalog  No.  NET690... 
( +  )-DMBB  NET  735 


Mazindol  (4'-3H)  Catalog  No.NET-816. 


Methylphenidate,  +/■  threo[m€thyl-3H]NET-857... 

N-[1-(2-Thienyl)    Cyclohexyl]-3.4-Piperidine    (R- 

peridyl-3,4-3H)NET-886. 
Ethyl-5-Phenylbarbituric  Acid.5-[3H(G)],  Catalog 

No.  NET401. 
EMDS   Antiepileptic   Drug   Calibrator   Item    No. 

67630/95. 
Easytest  Phenobarbital  Assay  Item  No.  67534/93.. 
EMDS  Test  Packs,  Phenobarbital  (PHENO)  Item 

No.  67677/95. 

Kodak  Ektachem  Specialty  Calibrator 

Kodak  Ektachem  Specialty  Control 

VIRGO  IPA  Immuno-Precipitation  Assay  for  Phe- 
nobarbital. 
Electrophoretic    Buffer    No.    1    pH    8.60,    Ionic 

Strength  0.05.  Catalog  No.  E-1. 
Electrophoretic   Buffer   No.    2,    pH   8.60,    Ionic 

Strength  0.075,  Catalog  No.  E-2. 
Urine  Chemistry  Control  (Human)  Level  II.  No. 

2935-80. 

Urine  Toxicology  Control  No.  2950-61 

SeraChem  Abnormal  Clinical  Chemistry  Control 

Serum  (Human)  Unassayed  No.  2906. 
SeraChem  Abnormal  Clinical  Chemistry  Control 

Serum  (Human).  Assayed  No.  2905. 
SeraChem    Clinical    Chemistry    Control    Serum 

(Bovine),  Unassayed  Level  I  No.  3110. 
SeraChem    Clinical    Chemistry    (Control    Serum 

(Bovine),  Unassayed  Level  II  No.  3111. 
SeraChem    Normal    Clinical    Chemistry    Control 

Serum  (Human).  Assayed  No.2907. 
Serachem    Normal  Clinical    Chemistry    Control 

Serum  (Human),  Unassayed  No.  2908. 
Thera  Chem  TDC  Therapeutic   Dnjg  Controls. 

Low  and  High  Levels.  2840-58. 

Therapeutic  Drug  Control,  High  Level,  2842-31 

Therapeutic  Drug  Control,  Low  Level.  2841-31 


Form  of  Product 


Combi-Vial:  0.050  microcuries. 
Comt)i-Vial.  1  millicurie 


Combi-Vial:  0.050  millrcurie  .0.250  milli- 
curie. 
Comt)i-Vial:  1  millicurie 


Comt)i-Vial:  100  microcuries.  250  micro- 
curies. 

Ck)mbi-Vial:  250  microcuries.  1  millicurie. 
and  5  ntillicuries. 

Pyrex  Glass  Breakseal  Tube:  250  nwcro- 
curies.  1  millicurie. 

Combi-Vial:  0.250  millrcurie.  1.0  millicurie.. 

Combi-Vial:  0.250  millicuries,  1.0  milli- 
curie. 

(kimbi-Vial:  0.250  millicuries,  1.0  milN- 
curie. 

Combi-Vial:  0.250  millicuries,  1.0  milli- 
curie. 

Combi-Vial:  0.250  millicuries.  1.0  milli- 
curie. 

(Dombi-Vial:  0.250  millicuries,  1.0  milli- 
curie. 

Combi-Vial:0.250  millicuries,  1.0  millicurie. 

ComlM-Vial:  0.250  millicuries,  1.0  milli- 
curie. 

Combi-Vial:  0.250  millicuries,  1.0  milli- 
curie. 

Combi-Vial:  0.250  millicuries,  1.0  milli- 
curie. 

Combi-Vial:  0.250  millicuries,  1.0  milli- 
curie. 

Combi  Vial:0.250  millcuries.  1 .0  millicurie . 

Box:  3  Vials.  5  ml  each 


Date  of  Publication 


Cuvette:  1.8ml  (40  cuvettes  /carton) . 
Carton:48  Test  Packs 


Vial:3ml . 
Vial:3mi. 
Kit 


Packet:  12.14  g.. 
Packet:  18.16  g.. 
Vial:  25ml 


Vial:  25ml 

Vial:  5ml.  10ml . 

Vial:  5ml 

Vial:  5ml.  10ml . 

Vial:  5ml.  10ml. 

Vial:  5ml 

Vial:  5ml.  10ml . 

Kit:  6  vials 


Vial:  5ml. 
Vial:  5ml. 


01/04/77 

01/04/77 

01/04/77 

01/04/77 

^1/04/77 

01/04/77 

01/04/77 

09/06/79 

09/06/79 

11/06/79 

02/29/80 

02/29/80 

04/11/80 

02/04/81 

10/16/81 

05/17/84 

06/11/84 

06/11/84 

07/24/84 

06/11/86 

06/11/86 
09/09/86 

J" 

09/13/85 
09/13/85 
11/30/82 

10/27/72 

10/27/72 

04/06/78 

04/06/78 
04/16/82 

04/16/82 

04/16/82 

04/16/82 

04/16/82 

04/16/82 

01/12/84 

01/12/84 
01/12/84 
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ManutKturar  or  Supplier 


Fisher  Scientific. 


Fisher  Scientific.. 


Fisher  Scientific.. 
Fisher  Scientific. 


Fisher  Scientific 

Fisher  Scientific 

Flow  Laboratones. 
Flow  Laboratories . 


GIBCO  Laboratories . 

GIBCO  Laboratories. 

GIBCO  Laboratories . 

GIBCO  Laboratories . 
GIBCO  Laboratories . 


Gelman  Sciences,  IfK. . 

Gelnian  Sciences,  Inc. . 
Gelman  Sciences,  (rx:. . 
Gelman  Sciences,  Inc. . 

Gumm  Chem.  Co 

Gumm  Chem.  Co 

Hach  Chemical  Co 

Helena  Lalxjratories 

Helena  Laboratories 

Helena  Latxjratories 

Helena  Laboratories...., 
Helena  Laboratories.... 
Helena  Laboratories  .... 
Helena  Latxjratones.... 


Helena  Laboratories... 

Helena  Laboratories .. 
Helena  Laboratories .. 
Helena  Laboratories .. 
Heler«  Latxjratories.. 
Helena  Laboratories .. 
Helena  Lat>oratories .. 
Helena  Lat>oratories .. 
Helena  Laboratories .. 
Helena  Laboratories .. 
Helena  Latwratories.. 
Helerw  Laboratories .. 
Helena  Laboratories.. 
Helena  Laboratories.. 
Helena  Laboratories.. 
Helena  Laboratories .. 
Helena  Laboratories ., 

Heler^  Lat>oratories . 

Helena  LatxDratories . 

Heler^a  Laboratories . 
Helena  Laboratories . 

Helena  Laboratories . 

Helena  Laboratories . 

Helena  Laboratories . 


Product  Naioe  Description 


Form  of  Product 


TheraChenvPlus  TDC  Therapeutic  Drug  Cwtrote, 

Tri-Level,  No.  2845-94. 
Therapeutic   Dnig   Control.   High   Level   Ul,   No. 

2848-31. 
Theraoeutic  Drug  Control,  Low  Level  I.  Na  2846- 

31 
Therapeutic  Drug  Control.  Mid-Range  Level  II, 

No.  2847-31. 

Owren'8  Veronal  Buffer,  CS1094-38 „ -... 

Owren's  Veronal  Buffer,  CS1094-34 

DGV  No.  28-010 _j 

Human   >0>    DGV   (Dextrose  Gelatin  Verortal 

Buffer)  No.  28-080. 
Dextrose-GelatirvVeronal    Buffer    Solution    NDC 

No.815-0566-1  and  No.81 5-0566-2. 
Complement  Fixation  Buffer  Solution,  pH  7.3-7.4, 

NDC  01 181 15-0247-1. 
Electrophoresis   Buffer  Solution,   pH   8.6,   NDC 

011815-0245-1. 
I.E.P.  Buffer  Solution  pH  8.2  NDC  011815-0246-1 .. 
Complement  Fixation  Buffer  Solution,  pH  7.3-7.4, 

NDC  011815-0247-2. 
High  Resolution  Buffar-Tris  Barbital  Buffer  No 

51104. 

Drug  Control  Set  No  5191 1 _ ~ „. 

Drug  Standard  Set,  No  51910 v. 

Hi-Phore  Buffer 

Niffow  Initial  Additive 

Niflow  Maintenace  Addhive 

pH  8.3  Buffer  Powder  Pillows.  No.898-98 

Electra  B1  Buffer,  Catalog  No.5016 

Electra  B2  Buffer  ,  Catalog  No.  5017 

Electra  HR  Buffer,  Catalog  No.  5805 

Titan  III  Agar  Catalog  fto.  5023 

Titan  IV  IE  Plate  (targe) 

Trtan  IV  IE  Plate  (small) „ 

Titan  IV  IE  Plate  Kit _ 


Kit9vi«ls, 
Viat  5<nl..- 
Vi£ri:5ml..- 
Vial:  5ml. .„ 


Vlat25ml 

VialrlOmI „ 

Bottle:  125  mi „.. 

Glass  Vial:  100  mi . 


Bottle:  100  and  500  ml .... 
Bottle:  1  Oter 


Bottle:  1  frter.. 


Bottle:  1  Titer.... 
Botiie:S00  ml... 


Vial:  10  dr. 


DM*  Ol  Publication 


Titan  IV  IE  Plate  Kit . 


Titan  Gel  LDH  Isoenzyme  Buffer 

Titan  Gel  High  Resolution  Protein  Buffer 

Titan  Gel  Serum  Protein  Buffer 

HDL  Electrophoresis  Buffer 

Isoamytese  Cattiode  Buffer .'. 

Titan  Gel  IFE  Buffer..... 

Titan  Gel  Iso  Dot  LDH  Isoenzyme  Plate 

Titan  Gel  LDH  Isoenzyme  Plate 

Titan  Gel  Lipoprotein  Buffer 

Titan  Gel  Serum  Protein  Plate 

Titan  Gel  Silver  Stain  Buffer 

Titan  Gel-PC  LDH  Isoenzyme  Plate ' _. 

Titan  Gel  Iso  Dot  LDH  Buffer 

Titan  Gel  LDH  Isoenzyme  Reagent 

Isoamylase  Kit  Catalog  No.  5925 

Super  Z-12XHDL  Cholesterol  Supply  Kit  Catalog 

No.  5470).                                                 \ 
Titan  Gel  Immune  Fix  Kit  Catalog  No.3046....l_ 


Titan  Gel  Iso  Dot  LDH  Kit  Catalog  No.3062.. 


Titan  Gel  Lipoprotein  Kit  Catalog  No.3045...... 

Titan  Gel  Serum  Protein  Kit  Catalog  No.  3041 ..., 


Titan  Gel  Silver  Stain  Kit  Catalog  No.3035.. 


Titan  Gel-PC  LDH  Isoenzyme  Kit  Catalog  No. 

3053. 
Titan  Gel  High  Resolution  Protein  Kit  Catalog  No. 
I      3040. 
Heterw  Laboratories I  Titan  Gel  High  Resolution  Protein  Plate 


Set  3  vials  of  50  ml  each, 
Set:  3  vials  of  2  ml  each..|.. 

Glass  Vial:  15g. 

DrurT«:  5  Gallons 

Drums:5  Gallons 

Pillow:  1  g.  each 

Packet:12.14  g.  10  packets/  box _ 

Packet:  18.2  g.  10  packets/  Ixjx ~. 

Packet:  18.1  g.  10  packets/  box _ 

Packets  g.  (5  Packets/box) 

Package:  plates,  3  by  4  in. 

Package:  plates.  1  by  3  In — 

Kit  10  large  (3  by  4  in.)  IE  Plates,  1  l)Ox 

B1  Buffer. 
Kit  12  small  (1  by  3  in.)  IE  plates.l  box 

B1  Buffer. 

Packet  22.7  g — 

Packet25.9  g 

Packet29.1  g 

Packet:  36  g 

Packet:9.7  g 

Packet25.9  g 

Plate:(90nnm  X  75mm) . 
Plate:(90mm  X  75mm) . 

Packet17.3  g. 

Plate:  (90mm  X  75mm) . 

Packet25.9g 

P1ate:(90mm  X  75mm) . 

Packet:19.6  g 

Vial:2ml,  10  vials/box... 

Kit  2  Packets  Cathode  Buffer. 

Ki(:3  Packages  buffer  36  g 


KItIO  Plates  (90mm  X  7Smm),  2  Packets 
IFE  Buffer. 

Kit  10  Plates  (90mm  X  75mm),  1  Packet 
Iso  Dot  LDH  Buffer.      | 

Kiti  Packet  Buffer 1 

KitIO  Plates  (90mm  X  75mm),  1  Packet 
Buffer. 

KItIO  Plates  (90mm  X  75mm),  2  Packets 
Buffer. 

Kit  10  Plates  (90mm  X  75mm),  1  Packet 
LDH  Buffer.  1  Box  LDH  Reagent 

Kit:  10  Plates  (90mm  X  75mm)  ,  2  Pack- 
ages Buffer. 

Plate:(90mm  X  75mm) 


03/19/86 

03/19/86 

03/19/86 

03/19/86 

06/18/86 
08/16/86 
04/16/73 
10/14/76 

07/05/73 

01/28/74 

01/28/74 

01/28/74 
04/05/77 

12/22/71 

04/06/72 
04/06/72 
02/11/82 
09/30/85 
09/30/85 
11/30/71 
12/28/73 
12/28/73 
12/28/73 
12/28/73 
12/28/73 
12/28/73 
12/28/73 

12/28/73 

03/07/83 
04/12/83 
04/12/83 
12/18/85 
12/18/85 
12/18/85 
12/18/85 
12/18/85 
12/18/85 
12/18/85 
12/18/85 
12/18/85 
01/07/96 
01/07/86 
01/24/86 
01/24/86 

01/24/86 

01/24/86 

01/24/86 
01/24/86 

01/24/86 

01/24/86 

03/03/86 

03/03/86 
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Exempt  Chemical  Preparations— Continued 


Helena  Laboratories 

Helena  Laboratories 

Helena  Laboratories 

Hoffmarr-LaRoche.lnc. . 
Hoffman-LaRoche.tnc. , 

Hofffrtan-LaRoche.hTc. . 

Hoffman-LaRoche.lnc. . 
HoffmaivLaRoche.lnc. . 
HoffmarvLaRoche.lnc. . 

Hoftfiwn-LaRoche.lnc. . 

Hof^mar^LaRoche,(nc. . 

Hoffmart-LaRocbe.tnc. . 
Hoffman-LaRoche.lnc. . 
HoHman-LaRoche.lnc. . 
HoffmarvLaRoche.lfK:. . 
Hoftman-LaRoche.lnc. . 
Hoffnwm-LaRoche.IrK:. . 
Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.tnc. . 

Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. . 

Hoftman-LaRoche.lnc. . 

HO«man-LaRoche,lf»c. . 

Hoff»nen-LaRoche,lnc. . 


Hoff  man-LaRoche,  Inc. 
Hoffman-LaRoche.lnc. 

Hoffman-LaRoche.lnc. 

Hoffnfwtn-LaRoche.lnc. 

Hoffman-LaRoche.lnc. 

Ho*fman-LaRoche,lnc. 

Hoffntan-LaRoche.lnc. 

Hoffman-LaRoche.lnc. 

Hoffman-LaRoche.lnc. 

Hoffman-LaRocfie.lnc. 

Hoffman- LaRoche,lr)c 
Hoffwtan-LaRoche.lnc. . 


Pn^ct  ffvnv  DesotMDVT 


Titan  Gel  Sitver  Stain  Plate. 
TrtaTT  Gel  IFC  Rate 


Plate:{90mm  X  75n»m) . 
Ptafe:f90mm  X  75mm) . 


CK-LD  Buffer  Catalog  No.  5808 „  Packet18.332  fl. ,  10  packete/box"!!!! 


t29f  T3  (for  T3  Uptake  Radioassay) 

Ant>-T3  Reagent  125t  T3  Cfor  T3  Radioimmunoas- 
say). 

Anti-T4  Reagent  t2St  T4  (for  T4  Radioimmunoas- 
say). 

NSB  Reagent 

Abtjscreen  T25f  Tetrahydrocannablncl  Reagent 

Aboscreen  RadloSmmonoassay  for  Cannabinoids 
(t25f). 

Amerffloor  FIbrescent  Immunoassay  -Pf>enot»art)»- 
tat. 

hmmoniring  Preparation  No.  t,  2,  3,  4,  5,  6,  7  or 
8.. 

Atjoscreen  (t25f)  Amphetamine  Reagent 

Aboscreen  1251  Benzoylecgonine  Reagent 

Abuscreen  1251  Mettiaqualone  Reagent „... 

Abuscreen  125f  Morphine  Reagent 

Abuscreen  125!  PhencycWine  Reagent. 

Atjoscreen  1251  Secotjartjitat  Reagent 

Abuscreen  Positive  Reference  Standard  (Ano- 
phetamlne)  tOO.  500.  750.  1000.  1500.0f  2000 
ng/m». 

Aboscreen  Positive  Reference  Standard  (Barbitu- 
rate) 50,  10O.  200,  300,  400.  500,  750,  1000 ,Of 
2000  ng/mt, 

Abusaeen  Positive  Reference  Standard  (Benzoy- 
tecgonme)  100,  150,  200,  300,  400,  500,  750, 
tOOO,  or  2000  ng/ml. 

Aboscreen  Positive  Reference  Standard  (Metha- 
qoatone)  tOO,  300,  500,  750,  1000,or  2000  ng/ 


Fonti  oT  Product 


0M8  0<  Pubkcation 


Vlal:l5m(. 
Vlar:T5mf. 


Vtef.t5mr_.. 


Vial:2ml 

VSaf:  500ml,  30mf 

Kit  100  Tests  2,  500  Tests. 

Kit  too  tests „. 

VtafctO,  20.  5C.  &  tOOnU 


Abuscreen   Positive   Urine  Reference  Standard 

(Morphine)  40.  50,  100,  200,  300.  500,  600,  or 

1000  ng/ml. 
Aboscreen  Posffive   Urine  Reference  Standard 

(PhencycWine)    10.    12.5.    25.    50.    75.    TOO, 

200.or  500  ng/ml 
A!wscreeo  Pos^  Reference  Standard  (Phency- 

ciidine)  10.  12.5,  25,  50,  75,  100,  200,  or  600 

ng/ml. 

Abuscreen  Radioimmunoassay  for  Amphetamine 
'     (125i). 

Abuscreen  Positive  Urine  Reference  Standard 
(Barbifcirafe)  50,  TOO,  200,  300,  400.  500.  750, 
tOOG.or  2000  ng/fr»l 

Aboscreen  Positive  Urine  Reference  Standard 
(Methaquak)ne)  100,  300.  500.  750.  lOOO.or 
2000ng/mf. 

Abuscreen  Positive  Reference  Standard  (Mor- 
phine) 40,  50,  TOO,  200,  300.  500.  600,or  1000 
ng/ml.. 

Atxjscreen  Positive  Urine  Reference  Standarrf 
(Amphetamine)  100,  500,  750.  1000,  1500,  or 
2000  ng/ mi. 

Aboscreen  Positive  Urine  Reference  Starxterrf 
(Benzoylecgonine)  100,  150.  200,  300.  400, 
5G0,  750,  TOOO,  or  2000  ng/mt. 

Abuscreen  Radioimmunoassay  for  Battotturates 
(1251). 

Abuscreen  Radioimmunoassay  for  Cocaine  Meta- 
bolite (125i). 

Abuscreen  Radioimmunoassay  for  Methaquatone 
(1251). 

Abuscreen     Radioimmunoassay     for     MorBhir>e 
(T25i). 
Hoffman-LaRoche,lr)c r  Aggtotex  Amphetamine  Test  Kit „ 

Atxjscreen  RadiotmmuTHjassay  for  Pfwncycticfine 
(PGP)(1251). 


Viaf:30m1,  500mf...„ 

Vial:  30mr,  500mf 

Via::30ml.  500mr 

Vial-30m(,  500m( 

Vial.30mt.  500ml 

V!a):30ml,  SOOmt 

Vial.6.6ml,  2  oz. 


Viafc6.6ml,  2  oz.... 
Vtate.Smf.  2  oz.... 
Viat:6.6mf,  2  or.„ 
Viaf:6.6mi.  2  oz.... 
Vialr6.6mf,  2  02.... 


Viart.emf.  2  oz 

Kit  100  tests.  2500  tests.,-.. 
Vial:e.6mf.  2  oz. „ 


Vial:6.emf.  2  oz.... 
ViB»:6.6m«.  2  oz.... 
\rtal«.6m».  2  oz._ 
Viat:6.«mC2  02.. 


Kit:  TOO  tests.  2500  tests... 
Kit  100  Tests,  2500  Tests . 
Kit  TOO  tests,  2500  tests... 
KitlOO  tests.  2500  tests 


Kit  20  tests.  100  tests 

WtlOO  tests,  »00  tests... 


03/03/88 
03/05/86 
03/26/86 
07/22/81 
07/22/81 

07/22/81 

07/22/81 
08/14/81 
08/14/81 

04/30/82 

01/25/83 

02/15/83 
02/15/83 
02/15/83 
02/15/83 
02/15/83 
02/15/83 
02/15/83 


02/15/83 

02/15/83 

02/15/33 

02/15/83 

02/15/83 

02/T5/83 

02/15/83 
02/15/83-^ 

02/15/83 

02/15/83 

02/15/83 

02/15/83 

02/15/83 

02/15/83 

02/15/83 

02/15/83 

02/15/83 
06/27/83 
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Exempt  Chemical  Preparations— Continued 


Manufacturer  or  Supplier 


Product  Name  Oascnpkon 


Formot  Product 


Date  of  Publication 


Hoftman-LaRoche.lnc. .. 

Hoffman-LaRoche.lnc. .. 
HoHman-LaRoche.lnc. ., 

Hoffman-LaRoche.lnc. . 
Hotfman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. . 

Hoffman-LaRoct>e,lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRocf>e.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. , 


Hoffman-LaRoche.lnc. 


Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. . 
Hoffman-LaRocfie.lnc. . 
Hoffman-LaRoche.lnc. . 

Hoffman-LaRoche.lnc. , 

Hoffman-LaRoche.lnc. . 


Hoffman-LaRocfie.lnc. 
Hoffman-LaRoche.lnc. 
Hoffman-LaRoche.lnc. 

Hoffman-LaRoche.lnc. 


Hoffman-LaRocfie.lnc. 


Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 
Hoffman-LaRoche.lnc. . 


Agglutex   Methaqualone  Positive   Human  Urine 
Control. 

Agglutex  Methaqualone  Test  Kit 

Agglutex  Amphetamine  Positive  Human  Urine 
Control. 

Agglutex  Morphine  Latex  Reagent 

Agglutex  Barbiturate  Poeitive  Human  Urine  Con- 
trol. 

Agglutex  Methaqualone  Latex  Reagent , 

Agglutex  Amphetamine  Latex  Reagent 

Agglutex  Bartwturate  Latex  Reagent .j. 

Agglutex  Barbiturate  Test  Kit 

Agglutex  Morphine  Positive  Human  Urine  Control.. 

Agglutex  Morphine  Test  Kit 

Agglutex  Phencyclidine  (PCP)  Test  Kit 

Agglutex  Phencyclidine  Latex  Reagent _ 

Agglutex  Phencyclidine  Positive  Human  Urine 
Control. 

Immunizing  Preparations  No.  1A,  2A,  3A,  4A,  5A, 
6A.  7A,&  8A.. 

Abuscreen  Positive  Reference  Standard  Canna- 
binoid. 

Immunizing  Preparation  No.  9 

Immunizing  Preparation  No.  9A 

Abuscreen  1251  Oxazepam  Reagent 

Abuscreen  1251-LSD  Reagent 

Abuscreen  Radioimmunoassay  for  Benzodiaze- 
pine Metabolite. 

COBAS  FP  Phenobarbital  Calibrators 

COBAS  FP  Reagents  for  Phenobarbital 

COBAS  FP  TDM  ControJs 

Phenobarbital  Calibrators  B  through  F 

Phenobarbital  Tracer  Reagent 

TDM  Controls.  Levels  I  through  III 

Abuscreen  Radioimmunoassay  for  Amphetamine 
High  Specificity. 

Abuscreen  Positive  Reference  Std.  (LSD)  0.1. 
0.2.  0.25.  0.3,  0.4.  0.6,  0.6,  0.7.  0.75,  0.8.  0.9. 
1.0,  1.25.  1.5,  1.75.  2.0.  2.5,  5.0  or  10.0  ng/mL 

Abuscreen  Positive  Urine  Reference  Std.(LSD) 
0.1,  0.2,  0.25,  0.3,  0.4,  0.5,  0.6,  0.7,  0.75.  0.8, 
0.9,  1.0,  1.25,  1.5,  1.75,  2.0.  2.5,  5,  or  10  ng/ 
ml. 

Abuscreen  Radioimmunoassay  for  LSD  (Lysergic 
Acid  Diethylamide). 

Immunizing  Preparation  No.  10 , 

Immunizing  Preparation  No.lOA , 

Cocaine  Metabolite  Roche  EIA  (Benzoylecgon- 
ine). 

Cocaine  Metabolite  Roche  EIA  (Benzoylecgon- 
ine)  Conjugate  Reagent. 

Cocaine  Metabolite  Roche  EIA  (Benzoylecgon- 
ine)  Positive  Reference  Standard  50-1200  (in 
increments  of  50)  ng/ml. 

Morphine  Roche  EIA 

Morphine  Roche  EIA  Conjugate  Reagent 

Morphine  Roche  EIA  Positive  Reference  Stand- 
ard 50-1200  (in  increments  of  50)  ng/ml. 

Abuscreen  Positive  Reference  Standard  (Oxaze- 
pam or  Desmethyldiazepam)  25,  50.  75,  100 
ng/ml  or  150-1000  (In  increments  of  100)  ng/ 
ml. 

Abuscreen  Positive  Urine  Reference  Std.  (Oxaze- 
pam or  Desmethyldiazepam)  25.  50.  75.  100 
ng/ml  or  150-1000  (in  increments  of  100)  ng/ 
ml. 

THC  Roche  EIA 

THC  Roche  EIA  Conjugate  Reagent 

THC  Roche  EIA  Positi\«  Reference  Standard  50- 
1200  (in  increments  of  50)  ng  of  THC  deriva- 
tive/ml.. 


Vial:  5ml. 


Kit:20  tests.  100  tests. 
Vial:5ml 


Vial:2ml . 
Vial:5ml . 


Vial:2ml 

Vial:2ml 

.Vial:2ml 

Kit:20fests,  100  tests. 

Vial:  5ml 

Klt:20  tests.  100  tests. 
Klt:20  tests.  100  tests. 

Vial:2ml „ 

Vial:5ml 


Vial:10ml,  20ml.  50ml,or  lODml 


Vial:6.6ml.  2  oz... 


Vial:10ml,  20ml,  50ml,or  ICnmL. 
Vial:  10ml,  20ml,  SOml.or  lOOmL. 

Vial:30ml.  500ml 

Vlal:500ml,  30ml 

KitlOO  tests,  2500  tests. 


Kit:6  Vials 

KItlOO  tests 

Klt:6  Vials 

Vials:5ml 

Vial:5ml 

Vials:5ml 

Kit:100  tests,  2500  tests. 

Vial:5ml,  60ml,  &  100ml.. 


Vial:5ml.  60ml.  4  100ml. 


Kit:  100  tests,  2500  tests. 


Vial:  10ml,  20ml,  50ml,or  100ml. 
Vial:  10ml,  20ml.  50ml.  or  100ml . 
KitlOO  tests 


Vial:30ml. 
Vial  :4ml ... 


KitlOO  tests. 

Vial:30ml 

Vial:4ml 


Vial:5ml,  100ml.. 


Vial:5ml,  100ml.. 


Kit:  100  Tests. 

Vial:  30ml 

Vial:  4ml 


06/27/83 

06/27/83 
06/27/83 

06/27/83 
06/27/83 

06/27/83 
06/27/83 
06/27/83 
06/27/83 
06/27/83 
06/27/83 
06/27/83 
06/27/83 
06/27/83 

07/12/83 

02/20/84 

07/24/84 
07/24/84 
08/15/84 
08/15/84 
08/15/84 

11/13/84 
11/13/84 
11/13/84 
11/13/84 
11/13/84 
11/13/84 
09/13/85 

01/28/86 


01/28/86 


01/28/86 

04/02/86 
04/02/86 
05/28/86 

05/28/86 

05/28/86 


05/28/86 
05/28/86 
05/28/86 

08/28/86 


08/28/86 


08/26/86 
08/28/86 
08/28/86 


52,  No.  69  /  Pn 


?7  /  Rules 


9819 


Exempt  ChemicaJ  Preparations— Continued 


MsnuMcluwr  or  SuppSer 


Hoffman-LaRoche.lnc. 


Hotfman-LaRoc^e,rnc. 
Hoffman-LaRocheJnc. 
Hoffman-LaRoche.lnc. 

Hoffman-LaRocheJnc. 
Hoffroan-LaRocfie.lnc. 


Hoffman-LaRoche.rnc. 

ICL  Scientific 

ICL  Sciantific 


KX  Scientific 

ICL  Scientific 

Industrial 
Labofatory.lnc.. 

(ndiisfrial  Optical 

Janssen  Pharmaceutica.Inc 
Janssen  Pharmaceutica.Inc 
Janssen  Pharmaceutica.Inc. 

Kailestad  Diagnostics 

Kallestad  Diagnostics 

KaUestad  Diagnostics 


Analytical 


Product  Name  Descnptnn 


KaUestad 
KaNeslad 
KaHesta^i 
KaHestad 
KaHestad 
Kallestad 


Diagnostics. 
Diagnostics. 
Diagnostics. 
Diagnostics. 
Diagnostics., 
Diagnostics. 


LKB  InstrumentSslrw. 
Lemmon  Company.... 

Ma  Btooiedical 

MalJinckrodt  Inc 

Mallirx*rodt  Inc 

MaHinckrodt  Inc 


Mallinckrodt  Inc 

MaHinckrodt  Inc 

MaHinckrodt  Inc 

Mallinckrodt  Inc 

MaHinckrodt  Inc 

Mallinckrodt  Inc 

Mallinckrodt  Inc „ 

Mallinckrodt  Inc.- 

Mallinckrodt  Inc , „... 

MalHnckrodt  Inc.  ..„ 

Mallinckrodt  Inc 

Mallinckrodt  Inc 

Mallinckrodt  Inc 

Mallinckrodt  Inc 

Mallinckrodt  Inc 

Malfinckrodt  Inc 

Mairir>ckrodt  Inc 

Mallinckrodt  tnc 

MalRnckrodt  Inc 

Mallinckrodt  Inc 

Mallinckrodt  Inc , 

MallitKiKrodl  Inc 

Mallirwkrodt  Inc 

Mallinckrodt  Inc 

Mallrrrckrodt  Inc 

Materials  &  Technology  Systems . 
Materials  &  Technology  Systems . 


THC  Roche  EIA  Positive  Reference  Standard  50- 
1200  fin  increments  of  50)  ng  of  THC  denva- 
tive/mJ.. 

Barbiturate  Roche  EIA 

Barbiturate  Roche  EIA  Conjugate  Reagent 

Bartiitorate  Roche  EIA  Positive  Reference  Stantf- 
ard  50-1200  (in  increments  of  50)  nQ/mJ. 

Barbiturate  Roche  EIA  Conjugate  Reagent 

Barbiturale  Roche  EIA  Positive  Reference  Stand- 
ards 50-1200  (in  inc»en>ents  of  50)  ng  Seco- 
bart>itat/m(. 

Barbiturate  Roche  EtA 

TherapeotK  Drug  Control  I  .TOO  I  (High  Level) . 

Therapeute  Drug  Control  I,  II,  III,  Tri-Level  TDC 
MuMpack.. 

Therapeuttc  Drug  Conft-ol  II.  TDC  H  (Mid-Level) 

Therapeutic  Drug  Control  III.  TDC  III  (Low  Level)... 

1 1  -Nor-Cartx))iy-Dena-9-TetrahydrocannabinoJ 

Opti-Kleen 

Alferttanil  Radiotmmtinoassay  Kit „ 

Fentanyt  Radioimmunoassay  Kit „„,. 

Sufentanif  Radioimmurwassay  Kit > ^.., 

lEP  Buffer  No.  900 _. „„ "Z.Z 

ImmunoelectroWm  Kit  Catalog  tio.  912 

Immunoelectrophoresis  Profile  Kit,  Catalog  No 

911. 

lmmunoetectrof«m  Catalog  No.910 .....„.„..:.... 

Barbital  Buffer  901 "J"'"""". 

CXanticoat  125I-T3  Uptake  Kit,  Catalog  No.  833"!!! 

Ouanticoat  125i-T3  Uptake  Reagent  No.834 

Quar»teoat  125I-T3  Uptake  KU  Cauiog  No.  823 

Ouantrcoat  125I-T3  Uptake  Reagent  Catalog  No 

785. 

Tris-t>art>iturafe  Buffer  pH  8.6 

Etorphine  Standard  SoMion„ !!.!!!!!! 

lEP  Buffer.  pH  8.2.  0.04  Ionic  Strengtt> !!!!!!!!! 

Res-O-Mat  ETR  Solutioo  „ „„,.„.., 

Res-o-Mat  T4  sokjtion !!!!!.!!!!.!!!!!!!.!!! 

(1)  RIA-MAT  Circulating  T3  1125  Kit.  ciateiog 
No.501:. 

(2)  RIA-MAT  T3  Antisenjm 

(3)  WA-MAT  T3  Buffer 

(4)  RIA-MAT  T3  Reaction  Vial 

(5)  RIA-MAT  T3  Standard  0.5ng/ml 

(6)  RIA-MAT  T3  Standard  Ong/m( 

(7)  RIA-MAT  T3  Standard  1.0ng/m« „ 

(8)  RiA-MAT  T3  Standard  2.0ng/mt 

(9)  RIA-MAT  T3  Standard  6.0ng/ml 

Res-O-Mat  ETR  Solution 

Re»-0-Mat  T4  Solution 

RtA-MAT  T4  1-125  Kit !!!!!!!! 

SPAC  T4  RIA  Kit _....!...„!!! 

T4  1125  Reaction  Solution _ _..! 

T4  Standard  (10.0  ug  pet) „ 

T4  Standard  (2.0  ug  pet). !...!!!!!!!!!..!1! 

T4  Standard  (20.0  ug  pet) _... 

T4  Standard  (40.0  ug  pet) _ 

T4  Standard  (5  0  ug  pet) !!!!." 

T4  Standard  (5.0  ug%) 

SPAC  T4  RIA  Kit ™!!!!!.!!!!!! 

T4  Standard  (10.0  ug%) !!!!!!!!! 

T4  Standard  (2.0  ug%) !!!!!!!!!!^!.!! 

T4  Standard  (20  0  ug%) !!^... 

T4  Standard  (40.0  ug%) „ J !!"!!! 

T4  1125  Reaction  Solution 

5-Ethyl-5-(1  -Carboxy-N-Propyl)  Barbituric  Acid 

5-Efhyt-5-(1  -CartKjxy-N-PropyOBarbituric  Acid 
Bovine  Serum  Albumin  or  Rabbit  Serum  Albu- 
min.. 


Form  of  Product 


tMe  Of  Pubhcation 


Vtat4(H 


Kit:  100  Tests 
Vial:  30  mt.. 
Viai:  4  i«il.„ 

Vial:  30  ml.. 
Viafc  4  ml.„. 


Kit  100  Tests „^ 

Glass  Viaf;  lOmf 

Glass  Vials  (12):  TOmf. 


Glass  Vial:  tOmf. 
GJass  Viaf:  tOmf.. 
Ampule:  1ml 


Bottles  gallon. 
Kit:200  tests .... 
Kit:200  tests .... 
KitSOO  tests.... 

Vial:7  Dram 

Kit:42  tests 

Kit:42  tests 


1  PHm  Sealed  in  Cardboant  Container.. 
Vial 


Kit:100  tests 

2  Glass  Bottles:  ItOml.. 
Kit: 400  Determtnatkjns.. 
Botlle:500ml 


Packet:  each  6.788  g  20  packets/box. 

PiBSfic  CaTtxjy:1  Lifer 

Package:6.510  grams 

Viaf:1.5  dram, 
Vial:  15  dram 
KfT  CONTAINS  THE  FOLLOWING  8  EN- 
TRIES: 
Via^2.5mf 
Bottle.  tOOmt.. 
Vial:tml 
ViaM.SmI 
Viar:1.5mf 
Viaf;  1.5ml 

Vial:1.5ml-.. 

Viaf:1.5mr 

Bottle:16  02  and  imperial  gallon 

BottJe:16  oz  and  imperial  gallon 

Kit  Containing:  100  Tests  and  250  tests 

Kit:50  tests.100  tests 

Screwcap  Bottle:2  ounce 

Screwcap  Vial:  5ml 

Screwcap  Vial:  5ml 

Screwcap  Vial;  5ml„ 

Screwcap  Vial:  5ml 

Screwcap  Vial:  5ml _ 

Screwcap  Vial:  5ml 

Kit  500  tests 

Screwcap  Vial:  5ml 

Screwcap  Vial:  5ml 

Screwcap  Viat:  5ml 

Screwcap  Vial:  5ml ^ 

Screwcap  Bottle:  8  ounce ..... ,.„., 

Screw  Cap  Vial:8ml 

Vaccirw  Vial:8ml ...: „ 


08/28^86 


10/02/86 
10/02/86 
to/02/86 

10/02/86 
10402/88 

10/02/86 
06/ 14/85 
08/14/85 

08/14/85 
08/14/85 
09/04/85 

06/24/81 
05/13/85 
05/13/85 
05/13/85 
12/26/78 
12/26/78 
12/26/78 

03/11/80 
05/19/81 
06/24/81 
06/24/81 
12/16/85 
12/16/85 

05/15/78 
1(^1/83 
08/28/72 
02/17/72 
02/17/72 
01/28/74 

01/28/74 
01/28/74 
01/28/74 
01/28/74 
01/28/74 
01/28/74 
01/28/74 
01/28/74 
08/28/74 
08/28/74 
04/03/75 
02/01/77 
02/01/77 
02/01/77 
02/01/77 
02/01/77 
02/01/77 
02/01/77 
09/15/77 
09/15/77 
09/15/77 
09/15/77 
09/15/77 
09/15/77 
09/15/77 
05/03/73 
05/03/73 
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Manutacturer  or  Supplier 


Product  Name  OescrtpM>n 


Form  o<  Product 


Date  at  Publication 


Materials  &  Technology  Systems .. 

Materials  &  Technology  Systems .. 
Materials  &  Technology  Systems .. 

Materials  &  Technology  Systems .. 
Materials  &  Technology  Systems .. 


Materials  & 
Materials  & 
Materials  & 
Materials  & 
Matenals  & 
Materials  & 
Materials  & 
Medi-Chem, 


Technology 
Technology 
Technology 
Technology 
Technology 
Technology 
Technology 
Inc 


Systems.. 
Systems .. 
Systems.. 
Systems .. 
Systems .. 
Systems.. 
Systems .. 


Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems,  Inc. , 
Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems,  Inc. 
Medical  Analysis  Systems,  Inc. 

Meloy  Labs.Inc 

Meloy  Labs.Inc .'.....' , 

Micromedic  Systems 

Micromedic  Systems , 

Micromedic  Systems 

Micromedic  Systems 

Micromedic  Systems 

Micromedic  Systems 

Micromedic  Systems 

Micromedic  Systems 

Miles  Laboratories, Inc 

Miles  Laboratones,lnc 

Miles  Laboratories.Inc 

Miles  Laboratories, Inc 

Miles  Laboratories.Inc 


Miles  Laboratories.Inc. . 
Miles  Laboratories,lnc. 

Miles  Laboratories,lnc. 

Miles  Laboratories, Inc. 

Miles  Laboratories.Inc. 
Miles  Laboratories, Inc. 
Miles  Laboratories, Inc. 
Miles  Laboratones,lnc. 
Miles  Laboratorles,lnc. 
Miles  Laboratones.lnc. 
Miles  Laboratones.lnc. 

Monobind.Inc 

Monobind.Inc 

Monobind.Inc 

Monot)ind.lnc 

Monobind.Inc 

Monobind.Inc 

Monotjind.lnc 

Monot)ind.lnc 

MoootMnd.Inc 

Monot>ind.lnc 

Monobind.Inc , 

Monotwnd.Inc 


Monobind.Inc. 


5-Ethyl-5-(1      -Carboxy-N-Propyl)Bart)ituric     Acid 

Sensitized  RBC. 

Carboxymethyl-Morphlne 

Carboxymethyl-Morphine  Bovine  Serum  Albumin 

or  Rabbit  sierum  Albumin. 

Carboxymethylmorphine  Sensitized  RBC 

Ecgonine    Bovine    Serum    Albumin    or    Rabbit 

Serum  Albumin.. 

Ecgonine  Sensitized  RBC 

Tropinecarboxylic  Acid 

Morphine  Standard 

Benzoyl  Ecgonine 

Bartjiturate  Standard 

Benzoylecgonine  Standard 

Methadone  Standard 

Barbiturate  Test  Set  (Sodium  Secobarbital  Stand- 
ard lOmg  %  w/v)  Catalog  No.250. 

ChemTrak  Liquid  Unassayed 

Chemistry  Control  Assayed,  Level  1,  2,&  3 

Chemistry  Control,  Level  1,  2,&  3 

ACE  II  Calibrator  tor  the  DuPont  aca  Level  1 

ACE  II  Calibrator  for  the  DuPont  aca  Level  2 

ACE  II  Calibrator  for  the  DuPont  aca  Level  3 

TD  Control  Level  2 , 

TD  Control  Level  1 1 >". 

TD  Control  Level  3 { 

Counterelectrophoresis  Plates,  G-301 

hnmunoetectrophoresis  Plates,  G-201 

T3  RIA  1251  Tracer  Solution 

13  RIA  Buffer  Solution 

T3  Uptake  1251  Tracer  Solution 

T3  Uptake  Buffer  Solution 

T4  RIA  1251  Tracer  Sotution 

T4  RIA  Buffer  Solution 

Neonatal  T4  1251  Tracer  Solution 

Neonatal  T4  Buffer  Solution 

TEK-CHEK  Special  Urine  Control  (supplemental). . 

Tetralute ,, 

Thyrolute  1125,  Reagent  Kit,  No.5250 

Thyrolute  1125,  Reagent  Kit,  No.5252 

Seralute   Total   T-4   (RIA)    1251    Reagent    Kit, 

No.3304,  No.3305.   i 

T-4  Buffer [ 

Cliniria  T-3  Uptake  TestKit  Contains:  (1)1251  T-3 

♦Uptake  Reagent  &  (2)  Separating  Reagent. 
Ames  Phenobarbital  Assay.  Kit  Contains:  Pfieno- 

barbital  Standards,  10.  20.  40.&  60mcg/ml. 
Ames      Phenobarbital      Controls,      15mcg/ml, 

30mcg/ml,  50mcg/ml. 

Clinistat  Calibrator  No3.  1  and  2 

Clinistat  Control  B.CD^nd  E 

TDA  Cross-Reactivity  Cocktails '. 

Seralyzer  ARIS  Dmg  Assay  Control 

Seralyzer  ARIS  Drug  Assay  High  Calibrator 

Seralyzer  ARIS  Drug  Assay  Low  Calibrator 

Seralyzer  ARIS  Phenytoin  Reagent  Strips 

Monobind  T3  Antibody  Reagent 

Monobind  T3  Tracer  Reagent 

Monobind  T4  Antibody  Reagent 

Monobind  T4  Tracer  Reagent 

Monobind  TSH  Antibody  Reagent , 

Monobind  TSH  Non-Specific  Buffer , 

Monobind  TSH  Precipitating  Reagent , 

Monobind  TSH  Tracer  Reagent 

TSH  Radioimmunoassay  Test  System „ , 

Thyroxine  Radioimnrtunoassay  Test  System 

Triiodothyronine  Radioimmur>oassay  Test  System 
T3  Adsort>ent  Reagent 


Vaccine  Vial:8ml . 


Screw  Cap  Vial:8ml . 
Vaccine  Vial:8ml 


Vaccine  Vlal:50ml . 
Vaccine  Vial:8ml ... 


Vaccine  Vial:50ml 

Screw  Cap  Vial:8ml  ,10ml 
Screw  Cap  Vial:10ml.... 
Screw  Cap  Vial:25mg  and 

Screwcap  Vial:  10ml 

Screwcap  Vial:  10ml 

Screwcap  Vial:  10ml 

Bottle:  120ml 


100  mg. 


T3  Uptake  Tracer  Reagent . 


Vial:15ml 

Vial:15ml 

Vial:15ml 

Glass  Vial:  22  X  38rTvn,  Shit 
Glass  Vial:  22  X  38mfti,  5ml 

Glass  Vial:  22  X  38mm,  5ml 

Vial:  5ml 

Vial:  5ml i 

Vial:  5ml 

Plates:10  determinations 

Plates:6  /  unit J. 

Vial:30ml 

High  Density  Polyethylend  Bottle:8  ounce 

Vial:30ml 

High  Density  Po<yethy1en«  Bottle:8  ounce 

Vial:30ml 

High  Density  Polyethyleri^  Bottle:8  ounce 

Vial:  30ml 

Bottle:  Bounce 

Vial:  25ml 

Bottle:4.9  g 

Kit:  20  columns 

Kit:  100  columns 

Kit:  20  columns,  100  columns. 


..^.. 


Glass  Screwtop  Vial:  3/4  ounce.. 
200ml  Bottles 


9.1  ml  Vials.. 
Vial:6.1ml 


Vial:1ml 

Vial:1ml 

Glass  Vial:  1ml 

Vlnklml 

Vial:0.5ml 

Vial:0.5ml 

Bottle  Containing  25  and  50  Strips 

Test  Tut)e  w/Cap:70ml 

Wheaton  Glass  Container  55ml 

Test  Tube  w/Cap:70ml 

Wheaton  Glass  Container  55ml 

Test  Tube  w/Cap:1 0.5ml  ^ 

Wheaton  Glass:1.05ml...., 

Plastic  Container  w/Cap  :105ml 

Wheaton  Glass  Container  10.5ml 

Kit:100  Tests L 

Kit:1 00  Tests 1 

KitlOO  tests 

Glass  Bottle:  110ml.  SOml  Plastic  Bottle: 

260ml. 
Glass  Bottle:  55ml,  30ml  Plastk:  Bottle: 

125ml. 


05/03/73 

05/03/73 
05/03/73 

05/03/73 
05/03/73 

05/03/73 
05/03/73 
07/17/73 
04/18/74 
09/17/76 
09/17/76 
09/17/76 
02/22/74 

04/30/85 
04/30/85 
04/30/85 
08/07/86 
08/07/86 
08/07/86 
10/08/86 
10/08/86 
10/08/86 
09/05/73 
09/05/73 
12/14/76 
12/14/78 
12/14/76 
12/14/76 
12/14/76 
12/14/76 
05/21/80 
05/21/80 
05/01/70 
07/29/70 
12/02/74 
12/02/74 
03/28/77 

03/28/77 
11/10/78 

03/01/79 

05/21/80 

12/19/80 

12/19/80 

02/01/83 

01/17/84 

01/17/84 

01/17/84 

05/28/86 

11/08/77 

11/08/77 

11/08/77 

11/08/77 

11/08/77 

11/08/77 

11/08/77 

11/08/77 

11/08/77 

1 1 /08/77 

11/08/77  , 

05/15/78 

05/15/78 


Fr 


Manufacturer  or  Suppler 


Organon  Teknika  Corp. . 

Organon  Teknika  Corp.. 
Organon  Teknika  Corp.. 
Organon  Teknika  Corp. . 
Organon  Teknika  Corp. . 
Organon  Teknika  Corp... 
Organon  Teknika  Corp.., 
Organon  Teknika  Corp... 
Organon  Teknika  Corp... 
Organon  Teknika  Corp... 
Organon  Teknika  Corp... 
Organon  Teknika  Corp... 


Organon  Teknika  Corp. . 
Orgarwn  Teknika  Corp.. 


Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Ortho  Diagnostic  Systems.lnc. . 
Ortho  Diagnostic  Systemsjnc.. 
Ortho  Diagnostic  Systems.lnc. . 
Ortho  Diagnostic  Systems.lnc. . 
Ortho  Diagnostic  Systems.lnc. . 

Pacific  Hemostasis 

Pacific  Hemostasis 

Pacific  Hemostasis 

Pantex 


Pantex . 

Pantex . 
Pantex . 


Pantex. 
Pantex . 


Pantex 

Ouantimetrix . 


Ouantimetrix . 
Ouantimetrix . 
Ouantimetrix . 


Ouin-Tec,  Inc.. 
Quin-Tec,  Inc.. 
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Nuclear  Diagnostics.Inc 

Nuclear  Diagnostics.Inc 

Nuclear  Dtagnostics.Inc 

Nuclear  Diagnostics.Inc 

Nuclear  DiagrrostKS.Inc 

Nuclear  Diagnostics.Inc 

OMI  International  Corporatkjn. 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 

Organon  Teknika  Corp 


Product  Name  Oeacription 


TETRIA  P.E.G.  Reagent  Catalog  No.  16100 

SPINSEP-TBG  Reagent  Catalog  No.  17100 

TETRIA  P.E.G.  Antisemm  Catak)g  No.  16100A.. 
TETRIA  P.E.G,  Reagent  Catatog  No.  16100R.... 

TRIA-P.E.G.  Antiserum  Catatog  No.  12100A 

TRIA-P.E.G.  Reagent  Catatog  No.12100R 

Compound  N  Solution „ 

Platelin [,™" 

Platelin  Plus  Activator ™..".!!.!!!!!!!."!! 

Simplastin .."!!!!"!! 

Simplastin-A "" 

TGTRSet !.Z.'.".™"." 

Russell's  Viper  Venom  Reagent ......!!"!! 

Liothyronine  T3  1251 „ 

T-4  1 251  Reagent !„!."."."."!!!!!!!!!!!! 


T-4  Antiserum  (ratibit). 


TETRA-TAB-RIA  T4  Diagnostk:  Kit 

TRI-TAB  T3  Uptake  Diagnostic  Kit 

Quality  Assurance  Serum  Level  I 

Quality  Assurance  Serum  Level  II 

Ltothyronine  T3  1251 

TRI-TAB  T3  Uptake  Diagnostic  Kit "Z'Z 

PACP  I  &  II 

Bovine  QAS  Clin«cal  Study ."'""I. 

Owren's  Veronal  Buffer  for  FIBRIQUIK 

ASSURE.  Levels  I  &  II 

Unassayed  Chemistry  Serum  Control.  Levels  I  & 

II. 

PROFILE  AnSconvulsant  Levels  I  &  II 

Midwest/   lllir'ois/   New  Jersey  Quality  Control 

Program.  Level  I  &  II. 

Profile  General  Set 

Profile  General-  Levels  I  &  II 

TETRA-TUBE  RIA  T4  Diagnostic  Kit ZZ'ZZ 

Activated  Thromtx>FAX  No.721000 „... 

Ortho  Abnormal  Plasma  Coagulation  Control 

OrtfK)  Activated  PTT  Reagent 

Ortho  Abnormal  Coagulation  Control  Level  I 

Ortho  Abnormal  Coagulation  Control  Level  II 

Bart)ital  Buffered  Saline 

Barbital  Buffered  Saline  with  Heparin „..""""!!"!!! 

Diluting  Flukl 

Immuno  T3  Kit:  (l)L-Tritodothyronine  1251  (2)l8t 

Antiserum       (3)2nd       Antisenjm       (4)Diluent 

(5)Standards. 
Immuno-Digoxin  Kit  Containing:  (l)Digoxin  1251 

(2)  1st  Antiserum  (3)  2nd  Antiserum  (4)Diluent 

Immuno-Estriol  1251  Kit:2nd  Antiserum 

Immuno-Estriol  Kit;  (l)Estriol  3H  RIA  (2)Estriol  3H 

Recovery  (3)  1st  Antiserum  (4)2nd  Antisemm 

(5)Dilu€nt  (6)Buffer  (7)Standard8. 
lmmuno-T4  Kit:  (l)Thyroxine  1251  (2)  1st  Antise- 
rum (3)2nd  Antiserum  (4)Diluent  (5)Standards. 
Immuno-Testosferone  1251  Kit:  (l)Testosterone 

1251  (2)  1st  Antiserum  (3)2nd  Antiserum  (4)Dilu- 

ent  (5)Standards. 

T3  Uptake  Kit:  L-Triiodothyronine  1251 

Qtiantimetrix  Anticonvulsant  Serum  Drug  Control. 

Ltouid  Level  II  Control  No.  17-0303-2. 
Ouantimetrix  AntkJepressant  Serum  Drug  Control. 

Lk^uid  Level  I  Control  No.  17-0303-1. 
Quantinr>etrix  Antidepressant  Serum  Drug  Control. 

Lkjuid  Level  I  Control  No.  17-0305-1. 
Ouantimetrix  Antidepressant  Serum  Drug  Control. 

Lkjuid  Level  II  Control  No.  17-0305-2. 
Quin-Tec  Brightener  402 „ 


Quin-Tec  Brightener  404., 


Form  of  Product 


Polypropylene  Bottle:  105nol 

Potypropylerw  bottle:  105ml 

Polypropylene  Bottle:55ml „ 

Polypropylene  Bottle:55ml .._ , 

Polypropylene  Bottle:55ml 

Polypropylene  Bottle:  55ml 

Steel  Drum:55  galton 

Vial:7.3ml ^.„ 

Vial:7  3ml 

Vial:4.7ml.  7.3ml.  and  16.5m( 

Vial:  7,3ml .i 

Package:4  Tests  per  set 

Vial:  7,3ml  containing  48  mg  of  powder .... 

Boston  Round  Amber  Bottle:16  ounce 

Boston  Round  Bottle:  2  ounce,  amber 

bottle.  7  dr.. 
Boston   Round   Bottle:   4  ounce,   clear 

bottle.  7  dr.. 

Kit:40tests.  200tests 

Kit  200  Tests 

Vial:  16.5  ml.  6  vials/  krt..„ 

Vial:  16.5  ml.  6  vials/  kit 

Boston  Round  Amtier  Bottle:  4  ounce 

Kit;  40  tests 

Kit:  36  vials/kit „ 

6  Vials/ Kit  (10ml/ vial) 

Bottle:  37  ml 

Vial:  10  ml 

Vial:  25  ml 


Dale  of  PuMcalwri 


Vial:  10  ml 

Vial:  10  ml,  10  vials /kit. 


100. 


Kit  Ctg:  6  vials „ 

Vtal:5ml 

Kit:  100  tests.  500  tests 

Bottle;  3,2ml 

Packet:96.5  mg 

Glass  Vlal:30  determinatton  size. 

Glass  Vial;  5ml 

Glass  Vial;  5ml _ 

Vial;  1 00ml 

Vial;90ml „ 

Vial:20ml 

Kit  Containing  Bottles:  (1)1 0ml  (2)1 0ml 
(3)50ml  (4)5ml  (5)3ml. 

Kit  Containing  Bottles:  i1)10ml  (2)20ml 

(3)50ml  (4)5ml. 

Bottle:50ml -. 

Kit  Containing   Bottles:   (1)10ml   (2)5ml 

(3)  10ml     (4)20ml     (5)  100ml     (6)50ml 

(7)5ml. 
Kit  Containing  Bottles:  (1)1 00ml.  1000ml 

(2)50ml  (3)  100ml  (4)5ml  (5)3ml. 
Kit  Containing  Bottles;  (1)1 0ml  (2)  10ml 

(3)50ml  (4)1 00ml  (5)5mL 


Bottle:100ml.  1000ml 

Polyethylene  Dropper  Bottle: 


15ml. 


Polyethylene  Droppef  Bottle:  15ml. 
Polyethylene  Dropper  Bottle:  15ml. 
Polyethylene  Dropper  Bottle:  15ml.. 


Plastic  Pail; 

gallons. 
Plastic  Pail: 

galtons. 


5  gallons.  Plastic  Drum:  55 
5  galtons.  Plastic  Drum:  55 


07/08/77 
12/15/77 
03/10/78 
03/10/78 
03/10/78 
03/10/78 
10/01/75 
03/13/72 
03/13/72 
03/13/72 
03/13/72 
03/13/72 
07/08/74 
01/20/76 
01/20/76 

01/20/76 

01/20/76 
01/20/76 
08/17/78 
08/17/78 
02/18/79 
02/18/79 
03/07/80 
04/28/80 
05/07/80 
06/27/80 
06/27/80 

1 1 /28/80 
04/16/81 

02/22/82 
02/22/82 
06/03/83 
09/21/71 
09/21/71 
05/23/83 
10/25/83 
10/25/83 
05/24/84 
05/24/84 
05/24/84 
01/04/79 


01/04/79 

01/04/79 
01/04/79 


01/04/79 
01/04/79 

01/04/79 
04/16/86 

04/16/86 

04/16/86 

04/16/86 

10/13/81 

10/13/81 
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Exempt  Chemical  Preparations — Continued 


Manutactufer  or  Supplier 


Product  Nam*  Descriptior) 


Form  ot  Product 


Oalaof  PuMca<ion 


Research  Triangle  Institute.. 
Research  Triangle  Institute.. 
Research  Triangle  Institute- 
Research  Triangle  Institute- 
Research  Triangle  Institute.. 
Research  Triangle  Institute.. 
Research  Triangle  Institute.. 
Research  Triangle  Institute.. 
Research  Triangle  Institute.. 


Rowley  Biochemical  Institute.lnc. 
Rowley  Biochemical  Institute.lnc. 
Rowley  Biochemical  Institute.lnc. 

Schenng  Corp 

Serono  Dtagnosticsjnc 

Serono  Diagnostics.Inc 

Serono  Diagnostics.Inc 

Shen«rood  Medical  Company 


Sigma  Ct>emical  Co.  ... 
Sigma  Chemical  Co. ... 
Sigma  Chemical  Co.  ... 
Sigma  Chemical  Co. ... 
Sigma  Ctiemical  Co.  ... 
Sigma  Chemical  Co.  ... 
Sigma  Chemical  Co. ... 
Sigma  Chemical  Co. ... 
Sigma  Ctiemical  Co.  ... 
Sigma  Chemical  Co.  ... 
Sigma  Ctiemical  Co. ... 
Sigma  Chemical  Co.... 
Sigma  Ctiemical  Co. ... 
Sigma  Ctiemical  Co. ... 
Sigma  Chemical  Co..., 
Sigma  Chemical  Co. ... 
Sigma  Chemical  Co. ... 
Sigma  Chemical  Co, .., 
Sigma  Chemical  Co. ... 
Sigma  Chemical  Co. ... 
Sigma  Ctiemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co... 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co... 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co... 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Ctiemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Chemical  Co. .. 
Sigma  Ctiemical  Co. .. 
Sigma  Chemical  Co. .. 


Tritium  Krt  for  Radioimmunoassay  of  Detta-9  THC. 
Iodine  Kit  for  Radioimmunoassay  of  Delta-9  THC. 

Iodine  Kit  for  RadioimrTxjnoassay  of  Detta-9  THC 

in  Blood. 
11-Nor-9-cartX)xy-detta-9  THC  Blood  Standards 

Kit.. 
11-Nor-9-cartx)xy-delta-9  THC  Plasma  Standards 

Kit.. 
Delta-9  THC  Blood  Standards  Kit 


Iodine  Kit  for  Radioimmunoassay  of  11-f4or-9- 

cartx)xy-delta-9  THC  in  Blood. 
Iodine  Kit  for  Radioimmunoassay  of  11-Nor-9- 

cart)oxy-delta-9  THC  in  Plasma. 
Delta-9  THC  Plasma  Standards  Kit .** 


Aldehyde  Fuchsin  Solution 

Aldehyde  Thionin  Solution 

Mayer's  Hematoxylin  Solution 

Hepaquik _ 

rT3  Barbital  Buffer 

rT3-125l _ 

rT3-Antiserum 

Lancer    Fibrinogen    Delermination.Reagent    Kit 
Catalog  No.  8889-007608. 

LDH-P  Reagent  No.  125-10 

LDH-P  Reagent  No.  125-100 

SCOT  10  Assay  Vial  No.  55-10 

SGOT  Reagent  No.  155-10 

SGOT  Reagent  No.  155-100 

SGOT  Single  Assay  Vial  No.  55-1 

SGOT  Single  Assay  Vial  No.  55-5 

SGPT  10  Assay  Vial  No.  55-10P 

SGPT  Assay  Vial  No.  55-5P 

SGPT  Reagent  No.  155-1  OOP  „ 

SGPT  Reagent  No.  155-10P 

SGPT  Single  Assay  Vial  No.  55-1 P 

Acid  Hematoxylin  Solution,  No.285-2 

Mayer's  Hematoxylin  Solution,  No.  MHS-1 

LDH  Electrophoresis  Buffer,  Stock  No.  705-1 

Trizma-Barbital  Buffer.Stock  No.  710-1 

Ammonia  Reagent  .Stock  No.  170-10 

Ammonia  Reagent  K(t;Stock  No.  170-10 

Barbital  Buffer  .Product  No.  B-6632 

1 -Tetrahydrocannabinol,  Product  No.  T-4764 

5,5-Diallylbart>ituric  Acid,  Product  No.  D-6013 

Amobartiital  .Product  No.  A-5142 

Aprobarbital ,  Product  No.  A-7023 

Barbital,Product  No.  B-8832 
Bufotenine  Monooxalate.f>roduct  No.  B-8757 
Lysergic  Acid  ,  Product  No.  L-5881 
Mescaline  HC1  ,  Product  No.  M-5153 
Chloral  Hydrate  ,  Product  No.  C-6516. 
Methamphetamine  HC1  ,  Product  No.  M-5260 
Glutethimide,  Product  No.  G-3134 
Ibogaine  HC1,  Product  No.  1-4630 
Butatjarbital  .Product  fto.  B-8882 
DL-Amphetamine  HCL  ,  Product  No.  A-5017 
Hexobarbital,  Product  No.  H-2007 
N.N-Dimethyttryptamine,  Product  No.  D-6263 
Pemoline  .  Product  No.  P-3518 
Pentobarbital ,  Product  No.  P-3393 
Phenobarbital  Prod.  No.P-3643 
Secobarbital ,  Product  No.  S-4006 
Ammonia  Reagent  Stock  No.  170-10. 
Ammonia  in  Plasma  Kit 
ALT  Reagent  A,  Stock  lvlo.57-10 
ALT  Reagent  A.  Stock  No.57-2... 
AST  Reagent  A.  Stock  No.56-10 


Kit  Containing:  20-1  ml  Ampules;  2-  20ml 

Vials;  2-  250ml  Bottles. 
Kit  Containing:20-1ml  Ampules;   2-20ml 

Vials;  2-250ml  Bottles. 
Kit  Containing:  22-1  ml  Ampules;  2-20ml 

Vials;  2-250ml  Bottles. 
Kit  Containing:   18-21  ml  Ampuls;   1-5ml 

Ampul. 
Kit  Containing:   18-21  ml  Ampuls;  1-5ml 

Ampul. 
Kit   Containing:    16-2ml   Ampuls;    1-5ml 

Ampul. 
Kit  Containing:  26- 1ml  Ampuls;  2-20ml 

Vials;  2-250ml  Bottles. 
Kit    Containing:24-1ml    Ampuls;    2-20ml 

Vials;  2-250ml  Bottles. 
Kit   Containing:    16-2ml    Ampuls;    1-5ml 

Ampul. 
Bottle:  Pint.  Quart,  Gallon. 
Bottle:Pint,  Quart,  Galton. 
Bott1e:Pint,  Quart,  Gallon.. 

Vial:9  Dram  and  Plate 

Glass  Vial:  120ml 

Glass  Vial:13ml 

Glass  Vial:13ml 

Kit 


Vial:30ml 

ViahlOOmI 

Vial:30ml 

Vial:30ml 

ViahlOOmI 

Vial:3ml 

Vial:15ml 

Vial:30ml 

Vial:15ml 

Vial:100ml 

Vial:30ml 

Vial:3ml 

Bottle:25ml,  lOOml 

Bottle:25ml.  100ml 

Amtjer  Jar30ml 

Amber  Jar:30ml 

Vial:10ml 

Kit:10  Vials 

Polyethylene  Vial:30ml.. 

Sealed  Ampule:  1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:1ml 

Vial:30ml 

KK:  100  tests.  30  tests. 

Vial:  30ml 

Vial:  10ml 

Vial:  30ml 


06/27/80 
10/20/80 
07/10/81 
10/26/81 
10/26/81 
10/26/81 
10/26/81 

10/26/81 

I 

11/02/81 

02/02/84 
02/02/84 
02/02/84 
07/16/72 
10/26/84 
10/26/84 
10/26/84 
04/17/75 

05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
05/29/73 
08/06/73 
08/06/73 
01/04/77 
01/04/77 
02/17/77 
02/17/77 
05/11/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
06/30/77 
12/13/77 
12/13/% 
06/27/79 
06/27/79 
06/27/79 
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Manulacturar  or  Suppliar 


Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 


Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 

Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 

Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 
Sigma  Chemical  Co. . 


Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Sigma  Chemical  Co 

Smart  Chemical  Company . 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 


Exempt  Chemical  Preparations — Continued 


Product  Name  Oescnphon 


M- 


No. 


AST  Reagent  A.  Stock  No.56-2 

Cannabidio).  Product  No.  C-6395 

Cannabinol.  Product  No.  C-6520 

Barbital  Buffer  with  Albumin  Stock  No.  880-3 
1 -Tetrahydrocannabinol,  Product  No.  T-4764 
6-Tetrahydrocannab)nol,  Product  No.  T-4889 

Cannabidiol.  Product  No.  C-6395 

Cannabinol.  Product  No.  C-6520 

D-Amphetamine  Sulfate,  Product  No.  A-3278 

Mephobarbital.  Product  No.  M-3514 !•►.... 

N.N-Diethyltryptan>ine.  Product  No.  D-0392 ... 

Phendimetrazine.  Product  No.  P-3524 

Phenylacetone.  Product  No.  P-2024 

Tropacocaine.  Product  No.  T-4516 

Morphine-3-B-D    Glucuronide.    Product    No. 

4266. 

Paraldehyde,  Product  No.  D-3778 

Adenosine   Phosphate   Substrate.   Product 

675-1. 
Glycerophosphate  Substrate,  Product  No.  675-2 .... 
Glycerophosphate  Substrate,  Product  No.  704-1 .... 

Butalbitel,  Product  No.  B-5514 „ 

Cocaine  Hydrochloride  Product  No.  C-1S28 

Codeine.  Product  No.  C-1653 

Diethylpropion    Hydrochk)ride,    Product   No.    D- 

7274. 
Fenfluramine  Hydrochloride,  Product  No.  F-1884..., 

Methadone  Hydrochloride,  Product  No.  M-3268 

Methaqualone    Hydrochloride,    Product    No.    M- 

3393. 

Oxycodone  Hydrochloride,  Product  No.  0-2628 

Pentazocine  Hydrochlonde,  Product  No.  P-7530.. 
Phentermine  Hydrochloride,  Product  No.  P-7655 . 

Thebaine,  Product  No.  T-5270 

Benzphetamine   Hydrochloride,   Product  No.   B 

8765. 

Clonazepam,  Product  No.  C-4404 

Diazepam,  Product  No.  D-9900 

Flurazepam  Dihydrochloride,  Product  No.  F-9134 

Methyprylon,  Product  No.  M-1769 

Thiamylal  Sodium  ,  Product  No.  T-6896 

Alphaprodine  Hydrochloride  (A-1537) 

Meperidine  Hydrochloride  (M-1020) 

Nalorphine  Hydrochloride 

Thiopental  (T-1022) l.".l 

Dextropropoxyphene  Hydrochloride  (D-8901) 

Methylphenidate  Hydrochloride  (M-1145) 

Allylcyclopentylbarbituric  Acid  (A-7787) 

Allylisobutylbarbituric  Acid  (A-1038) 

Alphenal  (A-1 163) 

Ethinamate  (E-8508) 

Chlorazepam  Dipotassium  Salt,  (C-9531) 

Lorazepam  (L-01 40) 

Medazepam  (M-7646) 

Meprobamate  (M-0271) 

Butethal  (B-751 6) 

Chlordiazepoxide  (C-4782) 

Diphenoxylate  (D-0780) 

Mebutamate  (M-3772) 

Antibody  Sensitized  Sheep  Erythrocytes  (EA7S)... 

Drug  Standard  Mix  1,  D-3155 

Drug  Standard  Mix  2,  D-3030 

Regal  1 80XL 

Anrobarbital,  No.04-9170 

Amphetamine  No.04-91 65 .". 

Aprobarbital  No.04-91 71 !....!Z! 

Codeine  No.04-91 61 

Cyclobarbital  No.04-9175 

Glutethimide  No.04-91 73 

Heroin  No.04-9162 

Hexobarbital  No.04-91 77 „ 


Fofmol  Product 


Vial:  10ml 

Sealed  Ampule:  1ml . 
Sealed  Ampule:  1ml . 

Vial:  20ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Vial:  1ml 

Ampule:  InH 


Ampule;  1  ml 

Bottle:4  ounce.. 


Bottle:4  ounce 

Bottle:4  ounce 

Sealed  Ampule:  1ml . 
Sealed  Ampule:  1ml . 
Sealed  Ampule:  1ml . 
Sealed  Ampule:  1ml . 

Sealed  Ampule:1ml. 
Sealed  Ampule:  1ml . 
Sealed  Ampule:  1ml . 

Sealed  Ampule:1ml . 
Sealed  Ampule:  1ml. 
Sealed  Ampule:  1ml . 
Sealed  Ampule:  1ml. 
Sealed  Ampulerl  ml . 


Sealed  Ampule:  1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Sealed  Ampule:  1ml 

Ampule:  1  ml.,,,, 

Ampule:1ml , 

*Ampule:1ml 

Ampule:1ml 

Ampule:1  ml 

Ampule:1ml 

Sealed  Ampule:1ml 

Sealed  Ampule:  1ml 

Ampule:  1  ml 

Ampule:1  ml 

Ampule:  1  ml 

Ampule:  1  ml 

Ampule:1ml 

Ampule:1ml 

Ampule:1ml 

Ampule:1ml 

Ampule:1  ml :... 

Ampule:1ml 

Vials:2ml  and  5X  2ml ... 

Ampule:2ml 

Ampule:2ml 

Plastic  Drum: 55  gallon. 

Ampule:  1ml 

Ampiule:  1ml 

Ampule:  1ml 

Ampule:  1ml 

Ampule:  1ml 

Ampule:  1ml 

Ampule:  1ml 

Ampule:  1ml 


Osle  ot  Pubkcation 


06/27/79 
08/29/79 
08/29/79 
07/11/80 
05/11/81 
05/11/81 
05/11/81 
05/11/81 
05/11/81 
05/11/81 
05/11/81 
05/11/81 
05/11/81 
05/11/81 
10/21/82 

10/21/82 
07/25/83 

07/25/83 
07/25/83 
09/19/83 
09/19/83 
09/19/83 
09/19/83 

09/19/83 
09/19/83 
09/19/83 

09/19/83 
09/19/83 
09/19/83 
09/19/83 
06/08/84 

06/08/84 
06/08/84 
06/08/84 
06/08/84 
06/08/84 
08/27/84 
08/27/84 
08/27/84 
08/27/84 
09/27/84 
10/31/84 
04/10/85 
04/10/85 
04/10/85 
04/10/85 
05/24/85 
05/24/85 
05/24/85 
05/24/85 
09/05/85 
09/05/85 
09/05/85 
09/05/85 
04/02/86 
04/18/86 
04/18/86 
06/12/86 
12/22/72 
12/22/72 
12/22/72 
12/22/72 
12/22/72 
12/22/72 
12/22/72 
12/22/72 


''^«24 
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Exempt  Chemical  Preparations — Continued 


Manutecturar  or  Supplier 


Product  Name  Oescnption 


Fom  o4  Product 


Dale  ol  Publication 


Supelco.Inc 

Supekxj.Inc , 

Supekxj.Inc , 

Supekxj.Inc 

S«jpelco.lnc „ 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc ™ 

Supelco.Inc „ 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Supelco.Inc 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co...^ 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co .'. 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co .... 

Syva  Co t,. 

Syva  Co 1. 

Syva  Co ;. 

Syva  Co :. 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co..: 

Syva  Cq, 

Syva  Co.._ 

Syva  Co 

Syva  Co 

Syva  Co 

Syva  Co 


Mephobarbital  No.04-9178 _ 

Methadone  No.04-9163 

Methamphetamine  No.04-ei  68 

Alk  Mix  No.  04-9210 

Cannabidioi,  No.04-9221 

Cannabinol,  No.04-9235 

Delta-1  THC,  No.04-9237 

Delta-6  THC.  r4o.04-9238 

Cocaine,  No.04-9188 

Methaqualone.  No.04-9183 

Psi4ocybin,  No.04-9191 „ 

Anticonvulsant  Mixture  Nal;  No.  04-9202 

Morphine  No.  04-9160 

Pentobarbital  No.  04-9179 „ _ 

Phenobarbital  No.  04-9181 „ 

Secobarbital  No.  04-9180 

Antiepiteptic  Calibration  Stantjard  Kit  No.4-9259.. 
Antiepileptic  Calibration  Starxlards,  No8.4-9256, 
4-9257.  4-9258. 

Dextroamphetamine,  No.4-9185 

Meprobamate.  No.4-9184 

Amph.  Mix  Catalog  f»to.  4-6205 

Barb.  Mix  1. Catalog  No.  4-9200 

Barb  Mix  2,Catalog  No.  4-9201 „ 

Barbital.Catalog  No.  4-9279 

Antiepileptic  Drug  Control _ 

Emit  AED-No.  1  Calibrator _ 

Emit  AED-No.  2  Calibrator 

Enfflt  AED-No.  ?  Calibrator 

Emit  AED-No.  4  Calitxator „ 

Emit  AED-No.  5  Calibrator 

Emit  Phenobarbital  Enzyme  Reagent  B 

Emit  Tox  Serum  Benzodiazepine  Assay  Kit  Con- 
taining: Emit  Enzyme  Reagent  B. 
Emit  d.a.u.  Ptiencyclidine  Assay  Kit  Containing: 
(l)Enrwt  Phencyclidine  Enzyme  Reagent  B. 

Emit-Tox  Serum  CaJibrators;Low  and  Medium 

Emit  Serum  Barbiturate- Enzyme  Reagent  B , 

Emit-  Tox  Serum  Barbiturate  Assay 

Emit  d.a.a  Cannabinoid  Urine  Calibrator  Set 

Emit-st  Amphetamine  Assay _, 

Emit-st  Barbiturate  Assay „ 

Emit-st  Benzodiazepine  Assay 

Emit-st  Opiate  Assay 

Emit-st  Urine  Calibrator  A 

Emit-st  Urine  Controls  A 

Emit-st  PtiencycHdine  Assay 

Emit-st  Serum  8art)iturate  Assay 

Emit-st  Serum  Benzodiazepine  Assay 

Emit-st  Serum  Calibrator 

Emit-st  Serum  Controls „ 

Emit-st  Serum  PhencycliJne  Assay 

Emit-st  Cannabinoid  Calibrator 

Emit-st  Cannabinoid  Controls 

Emit-st  Urine  Cocaine  Metabolite  Assay 

•Emit-st  Urine  Methadorw  Assay 

Emit-d.a.u.  Methaqualone  Assay 

Emit-st  Urine  Methaqualor>e  Assay 

Emit-st  Urirte  Methaqualor>e  Calibrator 

Emit-st  Urine  Methaqualone  Controls „ 

Advance  T-3  Uptake  Assay 

Advance  Thyroxin  Assay 

Emit-Qst  Phenobartiital  Assay,  Catalog  Number 
6D819. 

Emit  d.a.u.  Low  Calibrator  A 

Emit  d.a.u.Medium  Calibrator  A 

Emit  d.a.u.  Medium  Calit)rator  B 

Emit  d.a.u.Low  Calibrator  B 

Emit   d.a.u.    Cannabinoid    Assay   Catalog    No. 
3M019. 


Ampiile:  Imt 

AmJDute:  Iml 

Ampule:  1ml 

Vial:1ml 

Ampule:1m< „... 

Amisute:  1  ml _„ 

Ampule:1  ml „ «... 

Ampute:1ml 

1000  meg  /Glass  Ampule . 
1000  meg  /Glass  Ampule . 
1000  meg  /Glass  Ampule . 
Glass  Serum  Bottle:50ml... 

Glass  Ampule:  lOOOmcg 

Glass  Ampule:  lOOOmcg 

Glass  Ampule: lOOOmcg 

Glass  Ampule: lOOOmcg 

Kit:  3  Ampules 

Glass  Ampule:5ml 


Glass  Ampule:1ml „ 

Glass  Ampule:1ml _ 

Glass  Ampule:2ml _. 

Glass  Ampule:2ml 

Glass  Ampule:2ml 

Glass  Ampule:  10ml 

Vial:  10ml ,  Lyophilized.. 
Vial:3ml ,  Lyophilized.... 
Vial:3ml ,  Lyophilized.... 
Vial:3ml ,  Lyophilized.... 
Vial:3ml ,  Lyophilized.... 
Vial:3ml ,  Lyophilized.... 
Vial:6  ml ,  Lyophilized .. 
Bottle:3ml _„ 


Bottle:6ml.. 


Bottle:3ml 

Bottle:  3ml 

Kit50  tests 

Kits  Vials,  3ml  Each 

Vial;3ml,  80  v»als/kit 

Vial:3ml,  80  vials/kit 

Vial:3ml,  80  vials/kit 

Kit:3ml,  80  vials/kit 

Vial:1ml.  3vials/krt „ 

Vtal:1ml,  6  vials/kit 

Vial:3ml,  80  vials/kit 

Vial:3ml,  80  vials/kit 

Vial:3ml,  80  vials/kit 

Vial:3ml 

Vial;3ml.  2  vials/kit 

Vial:3ml,  80  vials/ kit 

Vial:3ml,  2  vials/kit 

Vial:3ml,  2  vials/kit 

Vial:3  ml,  80  Vials/Kit 

Vial:3ml  ,80  vials/kit 

Kit:100  tests 

Kit80  Vials 

Vial:3ml _.. 

Vial:3ml 

Kit:  100  tests 

Kit;  100  tests ™. 

Kit  50  Vials _. 

Bottle:5ml 

Bottle:5ml 

Bottle:5ml _... 

Bottle:5ml „ 

Kit:100  tests 


i 


12/22/72 
12/22/72 
12/22/72 
08/28/73 
11/27/74 
11/27/74 
11/27/74 
11/27/74 
06/05/75 
06/05/75 
06/05/75 
06/16/77 
03/08/78 
03/08/78 
03/08/78 
03/08/78 
05/21/80 
05/21/80 

05/21/80 
05/21/80 
06/09/86 
06/09/86 
06/09/86 
06/09/86 
08/27/74 
08/27/74 
08/27/74 
08/27/74 
08/27/74 
08/27/74 
08/27/74 
02/01/79 

02/01/79 

02/01/79 
05/22/79 
05/22/79 
01/03/80 
10/03/80 
10/03/80 
10/03/80 
10/03/30 
10/03/80 
10/03/80 
01/07/81 
02/16/81 
02/16/81 
02/16/81 
02/16/81 
02/16/81 
07/10/81 
07/10/81 
03/16/82 
03/22/82 
04/27/82 
04/27/82 
04/27/82 
04/27/82 
05/11/82 
05/11/82 
01/18/84 

07/20/84 
07/20/84 
08/03/84 
08/03/84 
09/24/84 
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MiMacluwr  Of  SuppHer 


Syva  Co.. 
Syva  Co... 
Syva  Co... 
Syva  Co... 
Syva  Co... 


Syva  Co 

Syva  Co 

Syva  Co a.. 

Syva  Co „ 


Syva  Co.. 
Syva  Co.. 


Syva  Co... 
Syva  Co... 
Syva  Co... 


Syva  Co.. 
Syva  Co.. 

Syva  Co.. 


Syva  Co 

Syva  Co 

Syva  Co 


8yvaCo..„ 


Syva  Co.. 
Syva  Co.. 


Syva  Co.. 

Syva  Co.. 
Syva  Co.. 
Syva  Co.. 


Technicon. 
Techntcon. 
Technicon. 
Technicon. 


Technicon 

Tempil  Division.  Big  Three  Indus- 
tries, inc.. 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp „ 

The  Theta  Corp „ 

The  Theta  Corp i 

The  Theta  Corp 

The  Ttwta  Corp l 

The  Theta  Corp 

The  Theta  (iorp „ 

Ttie  Theta  Corp 

The  Theta  Corp .„ 

The  Theta  Corp „ 

The  Theta  Corp.„ 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp., _ 

The  Theta  Corp._ „. 

The  Theta  Corp 


Exempt  Chemical  Preparations— Continued 


PnxJuct  Name  Oetcnpiion 


Emit  d.a.u.   Amphetamine  Assay  Catalog  Nos 

3C019,  3C119. 
EmW  6am.  Benzodiazepine  Assay  Catalog  Nos. 

3F019.  3F119. 
Emit  d.a.u.  Cocaine  Metalxjllie  Assay  Catalog 

Nos.  3H019,  3H119. 
Emit  d.a.u.  Opiate  Assay  Catalog  Nos.  3B019 

3B119. 
Emit    d.a.u.Bartiitjrate     Assay    Catalog    Nos 

30019,30119. 
Emit-st  Cannat)iTK)id  Assay  Catalog  No.  3M319...., 

Emit  700  Calitnator  A  Catalog  No.  3A919 

Emit  700  Calit)rator  B  Catalog  No.  3A969 

Emit   d.a.u.    Methadone    Assay    Catalog    Nos 

3E019,  3E119. 
Emit  700  Cannatiinoid  (100)  Calibrator  Catalog 

No.  3M969. 
Emit  700  Cannabinoid  Control  Set  Catalog  No 

Emit  700  Control  Set  A  Catalog  No.  3A939 

Emit  700  Control  Set  B  Catalog  No.  3A989 

Emit  700  Amphetamine  Assay  Catalog  No 
3C919. 

Emit  700  Barbiturate  Assay  Catalog  No.30919 

Emit  700  Cannabinoid  (100)  Assay  Catalog  No 
3M919. 

Emit  700  Cocaine  Metabolite  Assay  Catalog  No 
3H919. 

Emit  700  Opiate  Assay  Catalog  No  3B919 

Emit  700  Phencyclidine  Assay  Catalog  No.  3J919. 

Emit  700  Methapualone  Assay  Catalog  No 
30919. 

AccuLevel  Phenobarbital  Test  Control  Stock  So- 
lution. 

Emit  Qst  Primidorw  Assay  Catalog  No.  60819 

AccuLevel  Phenobarbital  Test  Kit  (Catalog 
N0.10C019)  Contains:  (l)AccuLevel  Phenobar- 
bital Control  (2)AccuLevel  Reagent  I. 

Emit  d.a.u.  Canr»abir>oid  ZOna  Assay  Catakxj  No 
3M619. 

Emit  d.au.  (Cannabinoid  20ng  Enzyme  Reagent  B. 

Emit  Ost  PhervDbaitoital  Bulk  Powder  Reagent 

Emit  700  CiannatJtnoid  (20)  Assay,  Catalog  No 
3M959. 

Ammonium  Suttate  Reagent  No.  TOI-1139 

TQC  T.D.M.  Calibratoc  1,  No.  T13-1150 

TQC  T.D.M.  Control  A  .No.  T13-1 115 

Set  Point  RA-1000  Systems  T4  Standards  Prod- 
uct No.  T03-1481-01. 


T4  Agglutinator  Reagent  No.T1 1-1484 . 
Tempitaq  Striped  Mylar 


Fomi  o(  Produci 


Allobarbital  No.FP305 

Anrobarbital  No.  FP313 

Amphetamine  No.  FP604 

Anileridine  No.  FP203 

Aprobarbital  No.  FP306 

Barbital  No.  FP3 14 

Butabarbital  No.  FP315 

Butalbital  No.  FP307 

Chloral  Betaine  No.  FP502 

Chloral  Hydrate  No.  FP501 

Cocaine  No.  FP601 

Codeine  No.  FP102 „ 

Talbutal  No.  FP311._ ^.. 

Meprobamate  No.  FP402 „... 

Thiamylal  No.  FP322  ...„ i.. 

Methamphelamine  No.  FP603.. 

Meperidine  No.FP201 .„.. 

Methohexital  No.  FP304 


KitlOO  tests.  1000  tests. 
KitlOO  tests,  1000  tests. 
KitlOO  tests,  1000  tests.. 
KitlOO  tests,  1000  tests.. 
KitlOO  tests,  1000  tests.. 


Vial:6ml,  80  Viais/Kil.. 
Bottte:3ml... 

Bott»e:3ml 

Kit;  100  tests.  1000  tests. 


Bottte:3ml.. 


2  Bottles:3ml . 


2Bottles:3ml 

2Botttes:3ml 

Bottle:  180ml..-.. 


Bottle:  180ml. 
Bottte:180ml. 

Bottte:  180ml. 

Bottle:  180ml. 
Bottle:  180ml. 
Bottle:  180ml. 


OMi^  PiiMca*on 


F»ask:50ml . 


Glass  Vial:  6ml,  50  Vials/Kit 

(l)Glass  VialrBmh  (2)Glass  Vial:9ml,  12 
Vials  per  test  kit. 


Krt:  100  tests. 


ViatlOmI  Lyophihzed  Powder.. 

Steel  Drum:7  gaHon 

Plasttc  Bottle:  180ml 


Glass  Bottle:  1  and  4  liters. 

Glass  Vial:  1 5ml 

Glass  Vial:15ml 

Glass     Bottles:5ml     (Standard     1     Fill 

Volume = 5ml)     (Standards     2-6     Fill 

Volume  =  1.5ml). 

Glass  BottleilOmI 

Plastic  Sheet  6  by  12  in.  50  sheets  per 

envekipe. 

Vial:  2ml 

Vial:2ml 

Vial:  2ml 

Vial:2ml 

Vial:  2ml 

Vial:  2ml „ 

Vial:2ml 

Vial:2ml 

Viat2ml ..„ 

Vial:2ml 

Via»:2ml 

Vial:2ml 

Vial:2ml „ 

Vial:2ml 

Via»:2ml „ .. 

Vial:2ml ^. 

Vial:2nfy „... 

Vial:2ml 


09/27/84 

09/27/84 

09/27/84 

09/27/84 

09/27/84 

09/27/84 
10/05/84 
10/05/84 
10/05/84 

10/09/84 

10/09/84 

10/09W4 
10/09/84 
10/12/84 

10/12/84 
10/12/84 

10/12/84 

10/12/84 
10/12/84 
10/19/84 

10/31/85 

11/12/85 
01/24/86 


02/10/86 
06/05/86 
09/15/86 

01/31/80 
01/31/80 
01/31/80 
08/02/85 


08/02/85 
09/22/76 

04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
04/10/73 
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Exempt  Chemical  Preparations — Continued 


Manuteclurer  or  Supplier 


Product  Name  Oeicnption 


Foono)  Product 


Date  01  PuMcalion 


The  Theta  Corp 

The  Theta  Corp a.... 

The  Theta  Cofp „ 

The  Theta  Cofp „ 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp ; 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

The  Theta  Corp 

Travenol   Labs  (Clinical   Assays 

Division). 
Travenol   Labs   (Clinical   Assays 

Division). 
Travenol   Labs 

Division). 
Travenol   Labs  (Clinical   Assays 

Division). 
Travenol    Labs   (Clinical   Assays 

Division). 


Vinbarbital  No.  FP312._ 

Monthly  Urine  Test  No.  FPM-103 

Weekly  Urine  Test  (FDA)  No.  FPM-101 .... 

Oxycodorw  No.  FP109- „.. 

Weekly  Urine  Test  (States)  No.  FPM-102 

Mephobartital  No.  FP301 

Marker  Mixture  No.  FPM-201 

Phenazocine  No.  FP213 

Marker  Mixture  No.  FPM-104 

Phenobarbital  No.  FP320 

Levorphanol  No.  FP20a ;.... 

Probarbital  No.  FP319.- %.. 

Hydromorphooe  No.  FP103 

Methadone  No.  FP206 

Hydrocodone  No.  FP107 

Methylphenidate  No.  FP605 ;.., 

Hexabarbitai  No.  FP303 

Oxymorphone  No.  FP104 

Heptabarbital  No.  FP309 

Phenmetrazine  No.  FP606 

Glutethimide  No.  FP404 

Secobart)ital  No.  FP310 

Morphine  No.  FP101 

Pentobarbital  No.  FP318 

Piminodine  No.  FP202 

Metharbital  No.  FP302 

Fentanyl  No.  FP211 

Ethytmorphine  No.  FP106 

Ethchlorvynol  No.  FP508 

Diphenoxylate  No.  FP205 

Dihydrocodeine  No.  FP108 

Paraldehyde  No.FP506 

Thiopental  No.  FP321 ., 

Cyclobarbital  No.  FP30e 

Test  Mixture  TM  No.  2 , 

Test  Mixture  TM  No.  1 
Test  Mixture  SP  No.  4. 
Test  Mixture  SM  No.  3 
Test  Mixture  SM  No.  1 
Test  Mixture  SM  No.  2 
Test  Mixture  SP  No.  3, 
Test  Mixture  SP  No.  2. 
Test  Mixture  SP  No.  1 . 
Test  Mixture  SM  No.  4 

FP512 

FP405 

FP513 

FP515 

FP207 

FP556 

FP214 

FP327 

FP601A. 

FP607 

FP210 

FP609 

FPS14 

FP416 

FP412 

FP411 


Assay  buffer  CA-742.. 

Rabbit  Anti-Human  TSH  Serum . 


(Clinical  Assays    CA-420  Antlconvulsanf  Drug  Control,  Level  II. 


CA-384  Phenobarbital  1:101  dilution  of  100  ug/ 

ml. 
CA-419  Anticonvulsant  Drug  Control,  Level  I 


Vial:2ml 

Vial:2ml „ 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Via):2ml 

Vial:2ml „„ 

Vial:2ml 

Vial:2ml 

ViaJ-.2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

VJal:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml „ , 

Vial:2ml .^ 

Vlal:2ml 

Vial:2ml 

Vlal:2ml , 

Vial:  2ml 

Via):2ml „ 

Vial:2ml 1 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vtal:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vlal:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial:2ml 

Vial.2ml 

Vial:2ml 

Polypropylerie  Bottle:  150|ml 

Glass  vial:  20ml 


Septem  sealed  glass  vial: 
Septem  sealed  glass  vial: 
Septem  sealed  glass  vial 


L. 


2ml. 
2ml. 
2ml. 


04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73  ' 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

04/10/73 

06/19/74 

06/19/74 

06/19/74 

06/19/74 

06/19/74 

06/19/74 

06/19/74 

06/19/74 

06/19/74 

06/19/74 

03/08/79     ' 

03/08/79 

03/08/79 

03/08/79 

09/04/80 

04/10/84 

04/10/84 

04/10/84 

05/15/84 

05/15/84 

05/15/84 

05/15/84 

05/15/84 

05/15/84 

05/15/84 

05/15/84 

03/14/77 

11/16/77 

11/16/77 

11/16/77 

11/16/77 
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Exempt  Chemical  Preparations— ContJooed 


Manu<*cturar  or  Stvptar 


Travenol   Labs  (Clinical 

Division). 
Travenol   Labs  (Clinical 

Division). 
Travenol   Labs  (Clinical 

Division). 
TravefK>l   Labs  (Clinical 

Division). 
Travenol   Labs  (Clinical 

Division). 
Travenol   Labs  (Clinical 

Division). 
Travenol   Labs  (Clinical 

Division). 
Travenol   Labs  (Clinical 

Division). 
Utak  Laboratories 


Assays 


Assays 


Product  Name  Oascnplion 


CA-380  Pnenobarbital  gerum  Standard  1:101  di- 
,.  Mion  of  1.0  ug/ml.    f 

'CA-381  Phenobarbital  Seaim  Standard  1:101  d- 
hition  of  3.0  ug/ml. 
Assays    Anticonvulsant  Drug  Controls a ; .„^. 


Assays 
Assays 
Assays 
Assays 
Assays 


Utak  Laboratories . 


Utak  Laboratories 

Utak  Laboratories 

Utak  Laboratories 

Utak  Laboratofies  „.,. 
Utak  Laboratories 


Utak  Latxxatorios 

Utak  Latxxatories 

Utak  Laboratories 


Utak  Laboratories 

Utak  Laboratories 

Utak  Laboratories 

Utak  Laboratories 

Utak  Laboratooes 

Wien  Laboratories.lnc. 
WIen  Laboratories.lnc. 
Wien  Latxxatories.lnc. 
Wien  Laboratories.lnc. 


Human  TSH  standards.  2.0  ulU/ml,  5.0  ulU/ml, 

10  uHJ/ml.  20  ulU/ml,  50  ulU/ml. 
(1251)  Human  TSH  Radioimmunoassay  kit _. 

(1251)  Human  TSH  Tracer 

CA-3e2  Phenobart)ital  Serum  Standard  1:101  di- 
kjtionof  10  ug/ml. 

CA-383  Pt>enobart>ital  Senjm  Standarxj  1:101  di- 
lution of  30  ug/ml. 

Toxicology  Urine  Control-Dried  Catatog  Nos. 
44650,  44651.  44652.  44653. 

Toxicok>gy  Serum  Control-Dried  Catalog  Nos. 
44610,  44612.  44632.  44635.  44636,  44637, 
44642,  44645,  44646.  44647.  44658.. 

Toxicology  Control-High  Range  Anticonvulsants 
No.  71910. 

Tc»(kx>kjgy  Control-High  Range  Barbiturates  No. 
71916. 

Toxicology  Control-Mid  Range  Anticonvulsants 
No.  71911. 

T<Mdcology  Contro»-Mkl  Range  Bartjiturates  fMo 
71917. 

Toxicokjgy  Control-Mid  Range  Hypnotic  Plus  Sa- 
licylate, No.  71921. 

Toxicology  Control-MW  Range  Hypnotic  Plus 
Acetaminophem,  No.  71919. 

Toxicology  Control-High  Range  Hypnotic  Plus  Sa- 
licylate. No.  71920. 

Toxicology  Control-High  Range  Hypnotic  Plus 
Acetaminophem,  No.  71918. 

Toxicology  Urine  Control  Dried  iSSlOO 

Toxicology  Serum  Control  Dried  t88112 

Toxicology  Serum  Control  Dried  i881 13 

Toxicology  Serum  Control  Dried  t88120 

Toxicology  Urine  Control  Dried  i88121 

Coated  Charcoal  Suspension  No.  T-5077 

Buffer  Reagent  pH  8.6  Catalog  No.  T-5065 

ANS  Buffer  pH  8.6  Catalog  No.  T-5144 

T3  Buffer  Reagent  Catalog  No.  T-S156 


Foon  rt  Producl 


Septem  sealed  glass  vial:  2otI  .. 
Septem  sealed  glass  vial:  2ml ... 


Kit  500  determinations,  50  determina- 

tioris. 
Glass  vials:  2ml 


Kit  125  determinations.... 


Glass  Vial: 


6n^. 


Septem  sealed  glass  vial:  2ml . 
Septem  sealed  glass  vial:  2n»l . 

Bottle:1  oz 

In  Bottles __ 


Bottle:  10ml  _.. 


Bottle:  10ml 

Bottle:  10ml „ 

Bottle:  10ml 


BoOte:10ml _ 

Bottle:  10ml 

Bottle:lOml 

Bottte:10ml .._ 

BotBe:20ml 

Bottle:  10ml 

Bottle:  10ml „.., 

BotttelOmI 

Bottle:  10ml 

Bottle:4oz 

Bottle4oz. 

Plastic  Bottle:100ml 

Plastic  Vial:20ml 


OMcolPuMeMnn 


11/16/77 
11/4B/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
11/16/77 
05/24/76 
05/24/76 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

04/14/80 

07/29/82 
07/29/82 
07/29/82 
07/29/82 
07/29/82 
12/22/72 
12/22/72 
05/14/75 
09/13/78 


•\ 


[FR  Doc.  87-5248  Filed  3-26-87;  8:45  am) 

BILUtM  CODE  4410-0»-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 
Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  200,  882,  and  886 
[Docket  No.  R-87-1287;  FR  2223) 
Lead-Based  Paint  Hazard  Elimination 
in  Certain  FHA  Single  Family  and 
Multifamily  Housing  Programs;  Section 
8  Housing  Assistance  Payments 
Program  for  Substantial  Rehabilitation; 
and  Section  8  Existing  Housing 
Certificate  and  Moderate 
Rehabilitation  Programs;  Correction 
agency:  Office  of  the  Assistant 


Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule  correction. 


summary:  This  document  corrects  a 
final  rule  that  appeared  in  the  Federal 
Register  on  Thursday,  January  15, 1987 
(52  FR  1876)  which  dealt  with  the 
elimination  of  the  hazard  of  lead-based 
paint  in  FHA  single  and  multifamily 
mortgage  insurahce  programs  and  in 
Section  8  housing  assistance  programs. 
There  are  eleven  corrections  made  to 
the  final  rule  text.  Four  of  them  (items  2, 
5,  9  and  11  below]  correct  the  date  upon 
which  requirements  in  the  rule  relating 
to  lead-based  paint  testing  on  chewable 
surfaces  will  take  effect.  The  corrections 
are  necessary  due  to  errors  made  at  the 


time  of  publication  in  calculating 
implementation  dates  for  certain 
provisions  in  the  rule.  Three  corrections 
(items  1,  4  and  7)  correct  erroneous 
references.  Four  corrections  (items  3,  6,  8 
and  10)  either  correct  cross  references 
contained  in  the  rule  or  make  the 
regulatory  text  consistent  with  the 
Preamble  rule  description. 

EFFECTIVE  DATE:  March  Z  1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Grant  E.  Mitchell,  Assistant  General 
Counsel  for  Fiscal  Management  and 
Energy  Programs,  Office  of  General 
Counsel,  Room  10248,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone  (202)  755-6550.  (This  is 
not  a  toll-free  number.) 


'<e„i 
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Accordingly,  the  Department  is 
correcting  FR  Doc.  87-998  published  on 
January  15. 1987.  as  follows: 

PART  200— {CORRECTED! 

1.  Qn.page  1892,  in  the  first  column, 

S  200.815(d)  is  amended  by  removing  tha 
words  "or  the  purchaser". 

2.  On  page  1892.  in  the  second  column, 
the  last  sentence  of  S  200.820(a]  is 
amended  by  removing  the  words 
"March  16, 1987"  and  substituting  the 
words  "May  1, 1987". 

3.  On  page  1893,  in  the  first  column. 

§  200.825(b]  is  amended  by  removing  the 
"(1)"  and  "(2)"  designations,  and 
removing  "paragraph  (b)(1)  of  this 
section"  and  substituting  "this 
paragraph". 

4.  On  page  1893.  in  the  second  column, 
at  lines  21  and  22.  {  200.825(c)(2]  is 
amended  by  removing  the  words  "or  the 
purchaser". 

PART  882— {CORRECTED] 

5.  On  page  1893,  in  the  third  column, 
§  882.109(i)(l)  is  amended  by  removing 
the  words  "is  made  on  or  after  May  26, 
1987"  in  the  third  sentence  and 
substituting  the  words  "or  periodic 
inspection  under  §  882.211(b)  is  made  on 
or  after  May  1, 1987". 

6.  On  page  1894,  in  the  first  column. 
§  882.109(i)(4)  is  revised  to  read  as 
follows: 

(4)  Chewable  surfaces.  In  the  case  of  a 
unit  constructed  prior  to  1973.  for  a 
Family  which  includes  a  child  under  the 
age  of  seven  years  with  an  identified 
EBL  condition,  the  initial  inspection 
under  §  882.209(h)(1),  or  a  periodic 
inspection  under  §  882.211(b),  shall 
include  a  test  for  lead-based  paint  on 
chewable  surfaces.  Testing  shall  be 
conducted  by  a  State  or  local  health  or 
housing  agency  or  by  an  inspector 
certified  by  a  State  or  local  health  or 
housing  agency.  Lead  content  shall  be 
tested  by  using  an  X-ray  fiourescence 
analyzer  (XRF)  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/cm*  or  higher  using  an  XRF  shall  be 
considered  positive  for  presence  of  lead- 
base  paint.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  with  24  CFR  35.24(b)(2)(ii) 
shall  be  required  in  accordance  with 
§  882.209(h)  or  §  882.211  (b)  and  (c),  as 
appropriate,  and  correction  shall  be 
completed  within  the  time  limits  set 


forth  in  paragraph  (i)(3)  of  this  section. 

7.  On  page  1894.  in  the  second  column, 
the  second  sentence  in  §  882.109(i)(7)  is 
revised  to  read  as  follows: 

If  a  unit  requires  testing  or  if  the  unit 
requires  treatment  of  chewable  surfaces 
based-OB  thetesting.  the  PHA  shall  keep 
indefinitely  the  test  results  and,  if ""  '^ 
applicable,  the  owner  certification  of 
treatment. 

8.  On  page  1894.  in  the  second  colunm. 
S  882.209,  paragraph  (c)(9)  is  correctly 
designated  as  paragraph  {c)(10). 

9.  On  page  1894,  in  the  third  colunm, 
at  lines  12  and  13,  the  third  sentence  of 
S  882.404(c)(1)  is  amended  by  removing 
the  words  "is  made  on  or  after  [March 
16, 1987J"  and  substituting  the  words  "or 
periodic  inspection  under  §  882.516(b)  is 
made  on  or  after  May  1, 1987". 

10.  On  page  1895.  in  the  first  column, 
the  last  sentence  of  §  882.404(c)(4)  is 
removed  and  the  following  is 
substituted: 

"Where  lead-based  paint  on  chewable 
surfaces  is  identified  at  initital 
inspection,  covering  or  removal  of  the 
paint  surface  in  accordance  with  24  CFR 
35.24(b)(2)(ii)  shall  be  included  in  the 
specific  work  items  referred  to  in 
§  882.504(a).  Where  lead-based  paint  on 
chewable  surfaces  is  discovered  at 
periodic  inspection,  covering  or  removal 
of  the  paint  surface  in  accordance  with 
24  CFR  35.24  (b)(2)(ii)  shall  be  completed 
within  the  time  limits  set  forth  in 
paragraph  (c)(3)  of  this  section." 

PART  886— [CORRECTED] 

11.  On  page  1895,  in  the  second 
column,  the  fourth  sentence  of 

5  886.113(i)(l)  is  amended  by  removing 
the  words  "March  16, 1987"  and 
substituting  the  words  "May  1. 1987". 

Dated:  March  23, 1987 
Grady  ].  Morris. 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  87-6711  Filed  3-26-87;  8:45  am) 

BtLUNG  CODE  4210-27-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 
[01  87  02] 

Special  Anchorage  Area;  Fore  River, 
Portland  Hart)or,  Portland,  ME 
action:  Final  rule. 


SUMMARY:  Tht  Coast  Guard  is  changing 
the  description  of  the  small-craft 
anchorage,  located  in  Portland  Harbor, 
Maine.  This  change  will  constitute  a 
latitude  and  longitude  coordinate 
description  of  the  point  marked  by 
Anchorage  Buoy  "D".  No  other  changes 
will  be  made  to  the  anchorage. 
Anchorage  buoy  "D"  serves  as  a  pointH- 
of  reference  in  the  description  of  the 
above  mentioned  anchorage.  The  buoy 
has  recently  been  relocated  (see 
Discussion  below).  Consequently,  there 
is  confusion  as  to  the  location  of  the 
anchorage. 

The  Coast  Guard  will  remove 
Anchorage  Buoy  "D"  and  no  longer  use 
it  as  a  point  of  reference  in  describing 
the  special  anchorage.  This  action  will 
amend  the  description  of  the  anchorage 
by  replacing  reference  to  Anchorage 
Buoy  "D"  with  the  actual  geographic 
coordinates.  This  will  clear  up  any 
confusion  as  to  the  location  of  the 
anchorage. 


EFFECTIVE  DATE:  April  27, 1987. 

FOR  FURTHER  INFORMATION  CONTACr. 

QMC  Thomas  M.  Hall,  (617)  223-8337. 
SUPPLEMENTARY  INFORMATION: 

Notification  of  the  proposed  rule  making 
was  published  by  the  First  Coast  Guard 
District  in  the  Federal  Register  dated 
January  2, 1987,  and  the  First  Coast 
Guard  District  Local  Notice  to  Mariners 
issues  3-87  and  5-B7. 

Drafting  Information 


The  principal  persons  involved  in  this 
rule  making  are  QMC  Thomas  Hall,  Aids 
to  Navigation  Branch,  First  Coast  Guard 
District;  and  LT.  Dana  J.  St.  James, 
Project  Attorney  First  Coast  Guard  Legal 


Office. 


Discussion  of  Comments 


I 


In  the  past.  Anchorage  Buoy  "D"  has 
marked  the  northernmost  point  of  the 
small-craft  anchorage  described  in  Title 
33  CFR,  Navigation  and  Navigable  > 

Waters,  Part  110-Anchorage  I 

Regulations,  Subpart  A,  Special 
Anchorage.  A  floating  dock  has  since 
been  constructed  which  does  not 
conflict  with  the  boundaries  of  the 
anchorage,  but  it  does  conflict  with  the 
watch  circle  of  Buoy  "D".  The  Aids  to 
Navigation  Team  stationed  at  USCG 
GROUP  PORTLAND  deemed  it 
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necessary  lo  move  me  Duoy  so  as  not  to 
cause  damage  to  the  floating  dock.  The 
results  of  this  relocation  have  caused 
confusion  as  to  the  proper  boundary  of 
the  small-craft  anchorage.  The  Coast 
Guard  feels  that  by  removing  the  buoy 
and  changing  the  wording  in  the  Code  of 
Federal  Regulations  there  will  be  no 
confusion  as  to  the  boundaries  of  the 
anchorage,  nor  will  any  damage  be 
caused  by  the  close  proximity  of  a  buoy 
to  the  floating  dock.  The  new  point  of 
reference  replacing  Anchorage  Buoy  "D" 
will  be  described  as  position;  43 
degrees,  39  minutes,  6  seconds  of  North 
latitude,  and  70  degrees,  14  minutes,  43 
seconds  of  West  longitude.  This  is  the 
same  position  of  Buoy  "D"  as  indicated 
in  the  Federal  Register. 

Economic  Assessment  and  Certification 

This  proposed  change  is  considered  to 
be  non-major  under  Executive  Order 
12291  of  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory jjolicies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  has  been  found  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  There  should  be  no 
economic  impact  with  the  removal  of 
Buoy  "D",  and  making  the  appropriate 
change  in  the  Code  of  Federal 
Regulations,  to  reflect  the  change  in  the 
boundary  description  of  the  described 
special  anchorage. 

Since  the  impact  of  this  change  in  the 
description  of  the  special  anchorage  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorages. 

PART  110— {AMENDED] 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035.  and 
2071;  49  CFR  1.46  and  33  CFR  1.0501(g). 

2.  Section  110.6a  is  revised  to  read  as 
follows: 

§  110.6a    Fore  River,  Portland  Harbor, 
Portland,  Maine. 

The  water  area  beginning  at  a  point 
on  the  shoreline  near  the  Coast  Guar4 
Base  in  Position  43-38  43"N  and  070-14 
49"W;  thence  319  to  position  43-38  55"N, 
070-15  03"W;  thence  50  to  position  43-39 
06"N:  070- 14  43"W:  thence  161  to 


mainland;  and  thence  southwesterly 
along  the  shore  to  the  point  of  beginning. 

Dated:  March  23. 1987. 
R.L  lohnson. 

Rear  Admiral  (Lower  Half),  U.S.  Coast  Guard, 
Commander,  First  Coast  Guard  District 
[FR  Doc.  87-6577  Filed  3-28-«7;  a-45  am) 

BtLUNO  CODE  4«1»-14-«l 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  ParX  101-47 

(FPMRAmdtH-161] 

Disposals  to  Public  Agencies 

agency:  Federal  Property  Resources 
Service.  GSA. 
action:  Final  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  amending  the 
regulations  concerning  disposals  to 
public  agencies  to  incorporate  the 
provisions  of  Executive  Order  12372. 
This  Executive  Order  provided  new 
procedures  for  intergovernmental 
consultation  on  Federal  programs  and 
activities  and  canceled  the  OMB 
Circular  A-95  procediu^s  which 
required  the  States  to  establish 
clearinghouses  to  review  and  comment 
upon  certain  proposed  Federal  actions. 

EFFECTIVE  DATE:  The  regulation  is 
March  27, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Reams,  Office  of  Real  Estate 
Policy  and  Sales,  (202)  535-7052. 
SUPPLEMENTARY  INFORMATION:  GSA  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  cost  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for.  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  42  CFR  Part  101-47 

Surplus  Government  property. 
Government  property  management. 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  The  authority  citation  for  41  CFR 
Part  101-47  continues  to  read  as  follows: 


Authority:  Sec.  205(c).  63  stat.  390:  (40 
U.S.C.  486(c]). 

2.  The  table  of  contents  for  Part  101- 
47  is  amended  by  revising  one  entry  as 
follows: 

101-47.4906-2  Sample  letter  to  a  State  single 
point  of  contact.  ' 

Subpart  101-47.3 — Surplus  Real 
Property  Disposal 

3.  Section  101-47.303-2  is  amendAl  by 
revising  the  introductory  paragraph, 
paragraphs  (b),  (d),  (e),  (e)(1).  (f).  and  (g) 
to  read  as  follows: 

S  101-47.30»-2    Disposal*  to  public 


The  disposal  agency  shall  comply 
with  the  provisions  of  Executive  Order 
12372  and  41  CFR  Subpart  101-6.21. 
which  enables  a  State  to  establish  the 
single  point  of  contact  process  or  other 
appropriate  procedures  to  review  and 
comment  on  the  compatibility  of  a 
proposed  disposal  with  State,  regional 
and  local  development  plans  and 
programs.  When  a  single  point  of 
contact  transmits  a  State  review  process 
recommendation,  the  Federal  agency 
receiving  the  recommendation  must 
either  accept  the  recommendation;  reach 
a  mutually  agreeable  solution  with  the 
party(s)  preparing  the  recommendation; 
or  provide  the  single  point  of  contact 
with  a  written  explanation  for  not 
accepting  the  recommendation  or 
reaching  a  mutually  agreeable  solution. 
If  there  is  nonaccommodation.  the 
agency  is  generally  required  to  wait  10 
calendar  days  after  receipt,  by  the  single 
point  of  contact,  of  an  explanation 
before  taking  final  action.  The  single 
point  of  contact  is  presumed  to  have 
received  written  notification  5  calendar 
days  after  the  date  of  mailin$«af  ^uch 
notification.  The  10-day  waiting  period 
may  be  waived  if  the  agency  determines 
that  because  of  unusual  circumstances 
this  delay  is  not  feasible. 

\ 

(b)  Before  public  advertising, 
negotiation,  or  other  disposal  action,  the 
disposal  agency  shall  give  notice  to    * 
eligible  public  agencies  that  the  property 
has  been  determined  surplus.  Surplus 
real  property  may  be  procured  by  public 
agencies  under  the  statutes  cited  in 
§  101-47.4905.  A  notice  to  public 
agencies  of  surplus  determination  shall 
be  prepared  following  the  sample  shown 
in  S  101-47.4906.  This  notice  shall  be 
transmitted  by  a  letter  prepared 
following  the  sample  shown  in  §  101- 
47.4906-1.  A  copy  of  this  notice  shall 
also  be  sent  simultaneously  to'the  State 
single  point  of  contact,  under  a  covering 
letter  prepared  following  the  sample 


k 


shown  in  §  101-47.4906-2.  The  point  of 
contact  shall  be  advised  that  no  final 
disposal  action  will  be  taken  for  60 
calendar  days  from  the  date  of 
notification  to  allow  time  for  the  point  of 
contact  to  provide  any  desired 
comments.  The  disposal  agency  will 
wait  the  full  60  calendar  days,  even  if 
the  comments  are  received  early,  to 
allow  time  for  the  point  of  contact  to 
send  additional  or  revised  comments. 

(1)  Notice  for  property  located  in  a 
State  shall  be  given  to  the  Governor  of 
the  State,  to  the  county  clerk  or  other 
appropriate  officials  of  the  county  in 
which  the  property  is  located,  to  the 
mayor  or  other  appropriate  officials  of 
the  city  or  town  in  which  the  property  is 
located,  to  the  head  of  any  other  local 
governmental  body  known  to  be 
interested  in  and  eligible  to  acquire  the 
property,  and  to  the  point  of  contact 
established  by  the  State  or  under  other 
appropriate  procedures  established  by 
the  State. 

(2)  Notice  for  property  located  in  the 
District  of  Columbia  shall  be  given  to 
the  Mayor  of  the  District  of  Columbia 
and  to  the  point  of  contact  established 
by  the  District  of  Columbia  or  under 
other  appropriate  procedures 
established  by  the  District  of  Columbia. 

(3)  Notice  for  property  located  in  the 
Virgin  Islands  shall  be  given  to  the 
Governor  of  the  Virgin  Islands  and  to 
the  point  of  contact  established  by  the 
Virgin  Islands  or  under  other 
appropriate  procedures  estaSlished  by 
the  Viroin  Islands. 

(4)  Notice  for  property  located  in  the 
Commonwealth  of  Puerto  Rico  shall  be 
given  to  the  Governor  of  the 
Commonwealth  of  Puerto  Rico  and  to 
the  point  of  contact  established  by  the 
Commonwealth  of  Puerto  Rico  or  under 
other  appropriate  procedures 
established  by  the  Commonwealth  of 

Puerto  Rico. 

***** 

(d)  A  copy  of  the  notice  described  in 
paragraph  (b)  of  this  section  shall  be 
furnished  to  the  proper  regional  or  field 
office  of  (1)  the  National  Park  Service 
(NPS)  and  the  Fish  and  Wildlife  Service 
of  the  Department  of  the  Interior  and  (2) 
the  Federal  Aviation  Administration  and 
the  Federaf  Highway  Administration  of 
the  Department  of  Transportation 
concerned  with  the  disposal  of  property 
to  public  agencies  under  the  statues 
named  in  the  notice. 

(e)  In  the  case  of  property  which  may 
be  made  available  for  assignment  to  the 
Secretary  of  Health  and  Human  Services 
(HHS),  the  Secretary  of  Education  (ED) 
or  the  Secretary  of  the  Interior  for 
disposal  under  sections  203(k)(l)  or 
(k)(2)  of  the  Act: 


(1)  The  disposal  agency  shall  inform 
the  appropriate  offices  of  HHS,  ED  or 
the  NPS  3  workdays  in  advance  of  the 
date  the  notice  will  be  given  to  public 
agencies,  to  permit  similar  notice  to  be 
given  simultaneously  by  HHS,  ED  or 
NPS  to  additional  interested  public 
bodies.  HHS  and  ED  shall  furnish  notice 
to  eligible  nonprofit  institutions. 
***** 

(f)  If  the  disposal  agency  is  not 
informed  within  the  20  calendar-day 
period  provided  in  the  notice  of  the 
desire  of  a  public  agency  to  acquire  the 
property  under  the  provisions  of  the 
statutes  listed  in  §  101-47.4905,  or  is  not 
notified  by  ED  or  HHS  of  a  potential 
educational  or  public  health 
requirement,  or  is  not  notified  by  the 
Department  of  the  Interior  of  a  potential 
park  or  recreation  requirement,  or  is  not 
notified  by  the  Department  of  Justice 
(DOJ)  of  a  potential  correctional 
facilities  use;  it  shall  be  assumed  that  no 
public  agency  or  nonprofit  institution 
desires  to  procure  the  property. 

(g)  Tht  disposal  agency  shall  promptly 
review  each  response  of  a  public  agency 
to  the  notice  given  pursuant  to 
paragraph  (b)  of  this  section.  The 
disposal  agency  shall  determine  what 
constitutes  a  reasonable  period  of  time 
to  allow  the  public  agency  to  develop 
and  submit  a  formal  application  for  the 
property  or  its  comments  as  to  the 
compatibility  of  the  disposal  with  its 
development  plans  and  programs.  When 
making  such  determination,  the  disposal 
agency  shall  give  consideration  to  the 
potential  suitability  of  the  property  for 
the  use  proposed,  the  length  of  time  the 
public  agency  has  stated  it  will  require 
for  its  action,  the  protection  and 
maintenance  costs  to  the  Government 
during  such  length  of  time,  and  any 
other  relevant  facts  and  circumstances. 
The  disposal  agency  shall  coordinate 
such  review  and  determination  with  the 
proper  office  of  any  interested  Federal 
agencies  listed  below: 

(1)  National  Park  Service,  Department 
of  the  Interior; 

(2)  Department  of  Health  and  Human 
Services: 

(3)  Department  of  Education: 

(4)  Federal  Aviation  Administration, 
Department  of  Transportation; 

(5)  Fish  and  Wildlife  Service, 
Department  of  the  Interior     < 

(6)  Federal  Highway  Administration, 
Department  of  Transportation;  and 

(7)  Office  of  Justice  Programs, 
Department  of  Justice. 

*        *  <      *        *        * 

I 
Subpart  101-47.49— Illustrations 

4.  Section  101-47.4906  is  revised  to 
read  as  follows: 


§101-47      ' 

agencies         it. 


notic«  to  pubHc 
termination. 


Notice  of  Surplus  Determination — 
Government  Property 

(Date) 

(Name  of  property) 

(Location) 
Notice  is  hereby  given  that  the 


(Name  of  property). 


(Location),  has  been  determined  to  be  surplus 
Govl^nment  property.  TTie  property  consists 

of ^  acres  of  fee  land  more  or  less 

and  a easement,  together  with 

This  property  is  surplus  property 
available  for  disposal  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  471  et  seq.)  and 
applicable  regulations.  The  applicable 
regulations  provide  that  public  agencies 
(non-Federal)  shall  be  allowed  a 
reasonable  period  of  time  to  submit  a 
formal  application  for  surplus  real 
property  in  which  they  may  be 
interested.  Disposal  of  this  property,  or 
portions  thereof,  may  be  made  to  public 
agencies  for  the  public  uses  stated 
below  whenever  the  Government 
determines  that  the  property  is  available 
>  for  such  uses  and  that  disposal  thereof 
is  authorized  by  the  statutes  cited  and 
applicable  regulations:  • 


Statute 

Type  of  disposal 

23  U.S.C.  107  and 

Federal  aid  and 

317. 

certain  ottier 
ttigtiways. 

40  U.S.C. 

Negotiated  sales  to 

484(e)(3){H 

public  tx>dies  for 
use  for  public          < 
purposes                | 

40  U.S.C.  484 

k)(1)(A). 

generally. ' 
School,  classroom,  or 
ottier  educational 
purposes. 

40  U.S.C.  484j[kK1)<B). 

Protectioo  of  public 

healtti,  including 

research. 

40  use.  484<k)(2) 

Public  park  or 

recreation  area. 

40  U.S.C.  484<k)(3) 

Historic  monument. 

50  U.S.C.  app. 

Public  airport. 

1622(g). 

'  List  only  lor  properties  having  an  estimat- 
ed value  of  $10,000  or  more. 

If  any  public  agency  desires  to  acquire 
the  property  under  the  cited  statutes, 
notice  thereof  in  writing  must  be  filed  i 
with  1 


■  List  only  the  statutes  (showing  type  of  disposal) 
applicable  to  disposal  to  public  l>odies  of  the 
property  deterniined  to  tie  surplus. 


i 

K 


Federal  Register  /  Vol.  52.  No.  59  /  Friday.  March  27,  1987  /  Rules  and  Regulations  9831 


(Name  of  disposal  agency). 


(Address,  before) 


(Dale).!' 
Such  notice  shall: 

(a)  Disclose  the  contemplated  use  of 
the  property; 
j  (b)  Contain  a  citation  of  the 

I         applicable  statute  or  statutes  under 
which  the  public  agency  desires  to 
procure  the  property; 

(c)  Disclose  the  nature  of  the  interest 
if  an  interest  less  than  fee  title  to  the 
property  is  contemplated; 

(d)  State  the  length  of  time  required  to 
develop  and  submit  a  formal  application 
for  the  property  (Where  a  payment  to 
the  Government  is  required  under  the 
statute,  include  a  statement  as  to 
whether  funds  are  available  and,  if  not, 
the  period  required  to  obtain  funds);  and 

(e)  Give  the  reason  for  the  time 
required  to  develop  and  submit  a  formal 
application. 

j  Any  planning  for  a  public  health  use 

'  of  property  sought  to  be  acquired 

subject  to  a  public  benefit  allowance 
must  be  coordinated  with  the 
Department  of  Health  and  Human 
Services 


(Address  of  appropriate  office] 

An  application  form  to  acquire 
property  for  a  public  health  requirement 
and  instructions  for  the  preparation  and 
submission  of  an  application  may  be 
obtained  from  that  office.* 

Any  planning  for  an  educational  use 
of  property  sought  to  be  acquired 
subject  to  a  public  benefit  allowance 
must  be  coordinated  with  the 
Department  of  Education. 

(Address  of  appropriate  office) 

An  application  form  to  acquire 
property  for  an  educational  use  and 
instructions  for  the  preparation  and 
submission  of  an  application  may  be 
obtained  from  that  office.* 

Any  planning  for  a  public  park  or 
recreation  area  of  property  sought  to  be 
acquired  subject  to  a  public  benefit 
allowance  must  be  coordinated  with  the 
Department  of  the  Interior. 

(Address  of  appropriate  office) 

An  application  form  to  acquire 
property  for  a  public  park  or  recreation 


area  requirement  and  instructions  for 
the  preparation  and  submission  of  an 
application  may  be  obtained  from  that 
office.* 

Apphcation  forms  or  instructions  to 
acquire  property  for  all  other  public  use 
requirements  may  be  obtained  from 

(Name  of  disposal  agency). 


(Address). 

Upon  receipt  of  such  written  notices, 
the  public  agency  shall  be  promptly 
informed  concerning  the  period  of  time 
that  will  be  allowed  for  submission  of  a 
formal  application.  In  the  absence  of 
such  written  notice,  or  in  the  event  a 
public  use  proposal  is  not  approved,  the 
regulations  issued  pursuant  to  authority 
contained  in  the  Federal  Property  and 
Administrative  Services  Act  of  1949 
provide  for  offering  the  property  for 
sale. 

5.  Section  101-47.4906-2  is  added  as 
follows: 

S  101-47.4906-2    Sample  letter  to  a  state 
single  point  of  contact 


(Date) 


'This  date  shall  b«  20  calendar  days  after  the 
dale  of  this  notice. 

'Delete  this  paragraph  wherever  property  Is  not 
avhilable  for  transfer  for  a  public  health  use. 

'Delete  this  paragraph  wherever  property  is  not 
av   ilatile  for  transfer  for  an  educational  use. 


(Addressee) 

Dear: 

On  July  14, 1982,  the  President  issued 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  This  Executive  order 
provides  for  State  and  local  government 
coordination  and  review  of  certain 
proposed  Federal  programs  and 
activities,  including  real  property 
disposal  actions  of  the  General  Services 
Administration. 

Enclc^ed  is  a  notice  of  surplus 
determination  that  has  been  sent  to 
appropriate  public  bodies  advising  them 
of  the  availability  of  the  described  real 
property  for  public  purposes.  Surplus 
Federal  real  property  which  is  not 
acquired  for  State  or  local  governmental 
public  purposes  is  generally  offered  for 
sale  to  the  general  public  by  competitive 
bidding  procedures. 

No  final  disposal  action  will  be  taken 
for  60  calendar  days  from  the  date  of 
this  letter  to  allow  for  the  receipt  of  any 
comments  from  your  office. 


'Delete  this  paragraph  wherever  property  is  not 
available  for  transfer  for  a  public  park  or  recreation 
area. 


\     Dated:  March  9, 1987. 
T.C.  Golden, 

Administrator  of  General  Services. 
|FR  Doc.  87-6814  Filed  3-26-87:  8:45  amj 
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41  CFR  Part  101-47 
[FPMR  Amdt  H-162] 

Property  for  Correctional  Facilities 

AGENCY:  Federal  Property  Resources 
Service,  GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  amending  the 
regulations  concerning  disposals  to 
public  agencies  to  implement  the 
provisions  of  section  701  of  Pub.  L.  98- 
473.  Pub.  L.  98-473  amended  section  203 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  to  authorize  the  conveyance 
to  eligible  State  and  local  public  bodies, 
without  monetary  consideration,  of 
surplus  real  and  related  personal 
property  for  correctional  facility  use, 
provided  the  Attorney  General  has 
determined  that  the  property  is  required 
and  has  approved  an  appropriate 
program  for  the  care  or  rehabilitation  of 
criminal  offenders. 

EFFECTIVE  DATE:  The  regulation  is 
effective  March  27, 1987. 

FOR  FURTHER  INFORMATION  CONTACT^ 

James  M.  Keams.  Jr.,  Office  of  Real 
Estate  Policy  and  Sales,  (202)  535-7052. 

SUPPLEMENTARY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  e^ect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  cost  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Fart  101-47 

Surplus  Government  property  and 
Government  ffroperty  management. 

PART  101-47— UTILIZATION  AND 
DISPOSAL  OF  REAL  PROPERTY 

1.  The  authority  citation  for  41  CFR 
Part  101-47  continues  to  nead  as  follows: 


MA- 
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Authority:  Sec.  205(c).  63  stat.  390.  [40 
L.S.C.  486(c)). 

2.  The  table  of  contents  for  Part  101- 
47  is  amended  by  adding  one  entry  as 
follows: 


101-47.308-9 
facility  use. 


Property  for  correctional 


Subpart  101-47.2— Utilization  of 
E;(cess  Real  Property 

3.  Section  101-47.203-5  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§  101-47.203-5 
property. 


Screening  of  excess  real 


(b)  Notices  of  availability  for 
information  of  the  Secretary  of  Health 
and  Human  Services  and  the  Secretary 
of  Education  in  connection  with  the 
exercise  of  the  authority  vested  in  them 
under  the  provisions  of  section  203(k){l) 
of  the  Act,  and  for  information  of  the 
Secretary  of  the  Interior  in  connection 
with  the  exercise  of  the  authority  vested 
in  him  under  the  provisions  of  section 
203(k)(2)  of  the  Act  or  a  possible 
determination  under  the  provisions  of 
section  203(k)(3)  of  the  Act.  will  be  sent 
to  the  offices  designated  by  the 
Secretaries  to  serve  the  areas  in  which 
the  properties  are  located.  A  similar 
notice  of  availability  for  the  information 
of  the  Attorney  General  in  connection 
with  a  possible  determination  under  the 
provisions  of  section  203(pKl)  of  the  Act 
will  be  sent  to  the  Office  of  Justice 
Programs,  Department  of  Justice. 

(c)  The  Departments  of  Health  and 
Human  Services,  Education,  Interior, 
and  Justice  shall  not  attempt  to  interest 
a  local  applicant  in  a  property  until  it  is 
determined  surplus,  except  with  the 
prior  consent  of  GSA  on  a  case-by-case 
basis  or  as  otherwise  agreed  upon. 
When  such  consent  is  obtained,  the 
local  applicant  shall  be  informed  that 
consideration  of  the  application  is 
conditional  upon  the  property  being 
determined  surplus  to  Federal 
requirements  and  made  available  for  the 
purposes  of  the  application.  However, 
these  Departments  are  encouraged  to 
advise  the  appropriate  GSA  regional 
office  of  those  excess  properties  which 
are  suitable  for  their  programs. 
***** 

4.  Section  101-47.204-1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  101-47.204-1    Reported  Property. 

***** 

(a)  The  holding  agency,  the  Secretary 
of  Health  and  Human  Services,  the 
Secretary  of  Education,  the  Secretary  of 
the  Interior,  and  the  Attorney  General 


will  be  notified  of  the  date  upon  which 
determination  as  surplus  becomes 
effective.  Any  Federal  agency  that  has 
identified  a  property  as  being  required 
fqr  replacement  housing  for  displaced 
persons  under  section  218  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
will  also  be  notified  of  the  date  upon 
which  determination  as  surplus  becomes 
effective.  The  Secretary  of  the 
Department  of  Energy  will  be  notified 
when  real  property  is  determined 
surplus  and  advised  of  any  known 
interest  in  the  property  for  its  use  or 
development  for  energy  facihties. 
Appropriate  steps  will  be  taken  to 
ensure  that  energy  site  needs  are 
considered  along  with  other  competing 
needs  in  the  disposal  of  surplus  real 
property,  since  such  property  may 
become  available  for  use  under  sections 
203(e)(3)  (G)  and  (H)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended. 

(b)  The  notices  to  the  Secretary  of 
Health  and  Human  Services,  the 
Secretary'of  Education,  the  Secretary  of 
the  Interior,  and  the  Secretary  of  Energy 
will  be  sent  to  the  offices  designated  by 
them  to  serve  the  area  in  which  the 
properly  is  located.  The  notices  to  the 
Attorney  General  will  be  sent  to  the 


Justice  Programs  (OJP),  Department  of 
Justice  (DOJ)  of  the  availability  of 
surplus  properties.  Inchided  in  the 
notification  to  OJP  will  be  a  copy  of  the 
holding  agency's  Standard  Form  118, 
Report  of  Excess  Real  Property,  with 
accompanying  schedules. 

(c)  With  respect  to  real  property  and 
related  personal  property  which  may  be 
made  available  for  disposal  under 
section  203{p)(l)  of  the  Act  for 
correctional  facility  purposes.  OJP  shall 
convey  notices  of  availability  of 
properties  to  the  appropriate  State  and 
local  public  agencies.  Such  notice  shall 
state  that  any  planning  for  correctional 
facility  use  involved  in  the  development 
of  a  comprehensive  and  coordinated 
plan  of  use  and  procurement  for  the 
property  must  be  coordinated  and 
approved  by  the  OJP  and  that  an 
application  form  for  such  use  of  the 
property  and  instructions  for  the 
preparation  and  submission  of  an 
application  may  be  obtained  from  OJP. 
The  requirement  for  correctional  facility 
use  of  the  property  by  an  eligible  public 
agency  will  be  contingent  upon  the 
disposal  agency's  approval  under 
paragraph  (g)  of  this  section  of  a 
determination  by  DO]  that  identifies 
surplus  property  required  for 


Attorney  L-eneral  will  be  sent  to  the        -Correctional  facility  use  under  an 
Office  of  Justice  Programs,  Department  V    appropriate  program  or  project  for  the 

care  of  rehabilitation  of  criminal 


of  Justice.  The  notices  to  the  Federal 
agencies  having  a  requirement  pursuant 
to  section  218  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  will  be 
sent  to  the  office  making  the  request 
unless  another  office  is  designated. 


Subpart  101-47.3 — Surplus  Real 
Property  Disposal 

5.  Section  101-47.308-9  is  added  as 
follows: 

§  101-47.ao»-9    Property  for  correctional 
faclUty  use. 

(a)  Under  section  203(p)(l)  of  the  Act, 
the  head  of  the  disposal  agency  or 
designee  may,  in  his/her  discretion, 
convey,  without  monetary 
consideration,  to  any  State,  or  to  those 
governmental  bodies  named  therein,  or 
to  any  political  subdivision  or 
instrumentality  thereof,  surplus  real  and 
related  personal  property  for 
correctional  facility  use,  provided  the 
Attorney  General  has  determined  that 
the  property  is  required  for  correctional 
facility  use  and  has  approved  an 
appropriate  program  or  project  for  the 
care  or  rehabilitation  of  criminal 
offenders. 

(b)  The  disposal  agency  shall  provide 
prompt  notification  to  the  Office  of 


offenders. 

(d)  OJP  shall  notify  the  disposal 
agency  within  20  calendar  days  after  the 
date  of  the  notice  of  determination  of 
surplus  if  there  is  an  eligible  applicant 
interested  in  acquiring  the  property. 
Whenever  OJP  has  notified  the  disposal 
agency  within  the  said  20  calendar-day 
period  of  a  potential  correctional  facility 
requirement  for  the  property,  OJP  shall 
submit  to  the  disposal  agency  within  25 
calendar  days  after  the  expiration  of  the 
20  calendar-day  period,  a  determination 
indicating  a  requirement  for  the  property 
and  approving  an  appropriate  program 
or  project  for  the  care  or  rehabilitation 
of  criminal  offenders,  or  shall  inform  the 
disposal  agency,  within  the  25  calendar- 
day  period,  that  the  property  will  not  be 
required  for  correctional  facility  use. 

(e)  Any  determination  submitted  to 
the  disposal  agency  by  DOJ  shall  set 
forth  complete  information  concerning 
the  correctional  facility  use.  including: 

(1)  Identification  of  the  property. 

(2)  Certification  that  the  property  is 
required  for  correctional  facility  use. 

(3)  A  copy  of  the  approved  application 
which  defines  the  proposed  plan  of  use. 
and 

(4)  The  environmental  impact  of  the 
proposed  correctional  facility. 
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(f)  Both  holding  and  disposal  agencies 
shall  cooperate  to  the  fullest  extent 
possible  with  Federal  and  State  agency 
representatives  in  their  inspection  of 
such  property  and  in  furnishing 
information  relating  thereto.  *^ 

(g)  If,  after  considering  other  uses  for 
the  property,  the  disposal  agency 
approves  the  determination  by  DOJ.  it 
shall  convey  the  property  to  the 
appropriate  grantee.  If  the  determination 
is  disapproved,  or  in  the  absence  of  a 
determination  from  DOJ  submitted 
pursuant  to  §  101-47.30&-9(d),  and 
received  within  the  25  calendar-day  time 
limit  specified  therein,  the  disposal 
agency  shall  proceed  with  other 
disposal  action.  The  disposal  agency 
shall  notify  OJP 10  days  prior  to  any 
announcement  of  a  determination  to 
either  approve  or  disapprove  an 
application  for  correctional  purposes 
and  shall  furnish  to  OJP  a  copy  of  the 
conveyance  documents. 

(h)  The  deed  of  conveyance  of  any 
surplus  real  property  transferred  under 
the  provisions  of  section  203(p)(l)  of  the 
Act  shall  provide  that  all  such  property 
be  used  and  maintained  for  the  purpose 
for  which  it  was  conveyed  in  perpetuity 
and  that  in  t^e  event  such  property 
ceases  to  be  used  or  maintained  for  such 
purpose  during  such  period,  all  or  any 
portion  of  such  property  shall  in  its  then 
existing  condition,  at  the  option  of  the 
United  States,  revert  to  the  United 
States  and  may  contain  such  additional 
terms,  reservations,  restrictions,  and 
conditions  as  may  be  determined  by  the 
Administrator  of  General  Services  to  be 
necessary  to  safeguard  the  interest  of 
the  United  States. 

(i)  The  Administrator  of  General 
Services  has  the  responsibility  for 
enforcing  compliance  with  the  terms  and 
conditions  of  disposals;  the  reformation, 
correction,  or  amendment  of  any 
disposal  instrument;  the  granting  of 
releases;  and  any  action  necessary  for 
recapturing  such  property  in  accordance 
with  the  provisions  of  section  203(p)(3) 
of  the  Act. 

(j)  The  OJP  will  notify  GSA  upon 
discovery  of  any  information  indicating 
a  change  in  use  and,  upon  request,  make 
a  redetermination  of  continued 
appropriateness  of  the  use  of  a 
transferred  property. 

(k)  In  each  case  of  repossession  under 
a  reversion  of  title  by  reason  of 
noncompliance  with  the  terms  of  the 
conveyance  documents,  GSA  will 
assume  custody  of  and  accountability 
for  the  property.  However,  the  grantee 
shall  be  required  to  provide  protection 
and  maintenance  for  the  property  until 
such  time  as  the  title  reverts  to  the 
Federal  Government,  including  the 
period  of  any  notice  of  intent  to  revert. 


Such  protection  and  maintenance  shall, 
at  a  minimum,  conform  to  the  standards 
prescribed  in  §  101-47.4913. 

Dated:  March  9. 1987. 
T.C.  GoMm. 

Administrator  of  General  Services. 
(FR  Doc.  87-6813  Filed  3-26-87:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cars  Financing  Administration 

42  CFR  Part  413 

[BERC-340-F] 

Medicare  and  Medicaid  Programs; 
Payment  for  the  Cost  of  Malpractice 
Insurance 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Confirmation  of  fmal  rule. 

SUMMARY:  In  this  document,  we  are 
addressing  public  comments  received  in 
response  to  the  interim  final  rule  on 
payment  for  the  cost  of  malpractice 
insurance,  published  on  April  1, 1986.  (51 
FR  11142.)  In  that  interim  final  rule,  we 
established  a  specific  methodology  for 
apportionment  of  hospital  malpractice 
insurance  cost  (that  is,  the  cost  of 
premiums  or  self-insurance]  under 
Medicare  that  relied  on,  in  part,  a 
"scaling  factor  formula."  We  also 
provided  for  apportionment  of  skilled 
nursing  facility  malpractice  insurance 
cost  on  the  basis  of  Medicare  patient 
utilization.  With  respect  to  the  Medicaid 
program  and  the  Maternal  and  Child 
Health  program,  we  deferred  to  the 
States  instead  of  establishing  payment 
methodologies  for  diese  programs.  As  a 
result  of  our  consideration  of  timely 
comments  on  the  interim  final  rule  and 
reevaluation  of  appropriate  data,  we 
plan  to  specify  the  values  of  the  factors 
used  in  the  scaling  factor  formula  for  the 
hospital  methodology  separately  for 
short-term  acute  care  hospitals  and 
other  hospitals.  Accordingly,  we  have 
recomputed  the  values  of  the  factors  in 
the  formula  and,  in  this  document,  we 
are  establishing  values  for  short-term 
acute  care  hospitals.  The  values  are  the 
same  as  those  announced  in  the  interim 
final  rule  for  all  hospitals.  We  will  issue 
another  Federal  Register  document  as 
soon  as  possible  in  which,  as  noted 
above,  we  intend  to  establish  the  values 
to  be  used  in  applying  the  formula  to 
other  hospitals.  In  the  interim,  for  these 
other  hospitals,  we  will  continue  to  use 
the  same  formula  values  that  were 
established  in  the  interim  final  rule.  We 


are  not  changing  any  of  the  other 
policies  established  in  the  interim  fmal 
rule. 

EFFECTIVE  DATE  The  effective  date  of 
the  rule  that  this  document  confirms 
was  May  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 
Timothy  Greene,  (301)  594-5931— HCRIS 

and  Other  Data  Sources 
Bernard  Truffer.  (301)  594-9286— 

Medicaid 
Paul  Trimble.  (301)  594-8640— All  Other 

Issues 
John  Eppinger,  (301)  534-5354— All 

Other  Issues. 

SUPPLEMENTARY  INFORMATION:  To  assist 
the  reader  in  reviewing  this  document, 
we  are  providing  the  Table  of  Contents 
below. 
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V.  List  of  Subjects 
I.  Background 

A.  The  Pre-1979  Utilization  Method  of 
Apportioning  Malpractice  Insurance 
Cost 

For  cost  reporting  periods  Beginning 
before  July  1, 1979,  malpractice 
insurance  costs  (that  is,  the  amount  of 
money  a  provider  pays  to  purchase 
malpractice  insurance  from  an  insurance 
company  or  contributes  to  a  self- 
insurance  fund)  were  apportioned  to 
Medicare  (title  XVIII  of  the  Social 
Security  Act  (the  Act))  in  accordance 
with  a  utilization  formula  applicable,  at 
that  time,  to  all  overhead  costs  incurred 
by  providers  of  health  care  services. 
Medicare  utilization  is  measured  by 
patient  days  for  routine  care  areas  and 
by  departmental  charges  for  ancillary 
service  departments.  The  utilization 
formula,  adopted  at  the  outset  of  the 
Medicare  program  (31  FR  14808, 
November  23, 1966),  treated  provider 
o\athead  expenses  as  indirect  costs, 
many  of  which  were  combined  in  the 
administrative  and  general  pool  of 
provider  costs.  (In  the  discussion  below, 
we  refer  to  general  and  administrative 
(G&A)  costs  to  conform  to  the 
terminology  commonly  used  in  court 
opinions  and  employed  in  the  interim 
final  rule.) 

Malpractice  insurance  costs  were 
included  in  the  G&A  cost  center,  which 
in  turn  was  allocated  among  various 
revenue-producing  cost  centers.  The 
revenue-producing  cost  centers  were 
then  apportioned  between  Medicare  and 
non-Medicare  patients  on  a  utilization 
basis  in  order  to  determine  Medicare's 
share  of  the  costs  incurred.  Thus,  for 
example,  if  Medicare  patients 
constituted  30  percent  of  the  routine 
patient-days  at  a  hospital  for  a  given 
year,  Medicare  would  reimburse  the 
hospital  for  30  percent  of  the  portion  of 
G&A  costs,  including  malpractice 
insurance  costs,  that  were  allocated  to 
the  inpatient  routine  area. 

B.  March  15.  1979  Proposed  Rule 

On  March  15, 1979,  we  proposed  (44 
FR  15744)  to  discontinue  the  utilization 
method  of  apportioning' malpractice 
insurance  costs  because  we  believed 
that  Medicare  was  paying  a 
disproportionate  amount  of  providers' 
malpractice  insurance  costs  This 
proposal  was  based  partially  on  a  study 
by  a  Departmental  consultant,  Westat, 
Inc.  (Westat  Study),  which  found  that 
malpractice  losses  paid  to,  or  on  behalf 
of.  Medicare  patients  were  significantly 
less  frequent  and  significantly  lower  in 
amount  than  losses  paid  for  other 
patient  populations.  In  response  to  the 


extraordinary  increase  in  malpractice 
insurance  costs  and  the 
disproportionately  small  amount  of  paid 
malpractice  claims  attributable  to 
Medicare  patients,  we  proposed  to 
remove  malpractice  insurance  costs 
from  the  G&A  pool  and  to  apportion 
those  costs  directly,  based  on  a 
provider's  five-year  malpractice  claims- 
paid  history.  (This  policy  applied  only  to 
hospitals  and  skilled  nursing  facihties 
(SNFs).)  For  ease  of  reference,  we  use 
the  term  "providers"  when  we  need  to 
refer  to  both  types  of  facilities.  Rules  for 
reimbursement  of  the  costs  of 
malpractice  insurance  for  other 
providers  under  Medicare  are  described 
in  applicable  cost  report  instructions 
contained  in  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15 
2). 

In  the  March  15, 1979  document,  we 
proposed  that  if  a  provider  paid  a 
malpractice  claim  during  its  current  cost 
reporting  period  or  during  its  preceding 
four  cost  reporting  periods,  Medicare 
would  reimburse  an  amount  equal  to  the 
ratio  of  the  provider's  malpractice 
insurance  losses  paid  to  Medicare 
patients  compared  to  its  total 
malpractice  losses  paid  to  all  patients 
during  that  five-year  period,  times  total 
premium  cost.  We  also  proposed  that 
providers  with  no  loss  experience  during 
the  five-year  period  would  be 
reimbursed  in  accordance  with  an 
actuarial  estimate. 

C.  June  1, 1979  Final  Rule 

After  consideration  of  public 
comments  on  the  proposed  rule,  we 
published  a  final  rule  on  June  1, 1979  (44 
FR  31641).  The  final  rule  amended  42 
CFR  405.452(b)(1)  and  was  applicable  to 
cost  reporting  periods  beginning  on  or 
after  July  1, 1979.  Those  regulations, 
recodified  as  42  CFR  405.452(a)(l)(ii)  (48 
FR  39811,  September  1, 1983)  ("the  1979 
malpractice  rule"),  retained  the  claims- 
paid  formula  for  providers  with 
malpractice  losses  but  established  use 
of  a  national  ratio  for  providers  with  no 
malpractice  losses.  If  a  provider  had  no 
malpractice  loss  experience  during  the 
five-year  period.  Medicare's  share  of  the 
provider'lB  malpractice  insurance  costs 
for  the  current  reporting  period  was 
determined  on  the  basis  of  the  national 
ratio  of  malpractice  losses  paid  to 
Medicare  patients  compared  to 
malpractice  losses  paid  to  all  patients. 
The  final  rule  established  the  national 
ratio  at  5.1  percent. 

D.  June  17.  1985  Proposed  Rule 

In  response  to  criticism  of  the  1979 
malpractice  rule  and  newly  available 
data  on  the  subject,  we  decided  to 
reconsider  our  malpractice  insurance 


apportionment  policy.  We  issued  a 
notice  of  proposed  ©ilemaking  on  June 
17, 1985  (50  FR  25178)  ("the  1985  NPRM" 
or  "the  1985  proposed  rule")  in  which  we 
proposed  to  amend  the  1979  malpractice 
rule,  subject  to  our  rules  of 
administrative  finality  and  reopening, 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1979.  We 
proposed  to  retain  the  claims-paid 
formula  and  to  establish  the  national 
Medicare  malpractice  loss  ratio  at  11.6 
percent  for  hospitals  (based  on  data 
accumulated  at  that  time  in  the  Hospital 
Cost  Report  Information  System 
(HCRIS)  file). 

Because  we  had  no  data  to  support  an 
increase  in  the  Medicare  national  ratio 
for  SNFs,  we  proposed  to  retain  the  5.1 
percent  figure  for  these  providers.  With 
respect  to  malpractice  losses 
attributable  to  services  furnished  under 
the  Medicaid  program  (title  XIX  of  the 
Act)  or  the  Maternal  and  Child  Health ' 
program  (title  V  of  the  Act),  we 
indicated  that  we  had  preliminary  data  . 
only  and  were  unable  to  determine 
whether  to  propose  a  change  in  the 
national  ratio  of  7.5  percent  applicable 
to  those  programs.  Therefore,  we  did  not 
propose  a  change  in  the  7.5  percent 
figure,  but  we  stated  that  we  were 
continuing  to  study  the  issue  and  invited 
specific  comments  and  data  concerning 
it. 

Finally,  we  proposed  to  establish  a 
procedural  mechanism  for  periodically 
updating  the  national  ratio  on  the  basis 
of  actual  cost  report  data.  We  proposed 
to  provide  for  public  notice  and 
comment  on  any  proposed  changes  in 
the  national  ratio,  in  addition  to 
publishing  a  subsequent  notice  to  issue 
any  new  ratio  and  respond  to  comments 
received. 

E.  April  1,  1986  interim  final  rule 

After  consideration  of  timely  public 
comments  on  the  proposed  rule,  we 
published  an  interim  final  rule  with 
comment  period  on  April  1, 1986  (51  FR 
11142)  (the  "interim  final  rule")  that  is 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1979.  In  the 
interim  final  rule,  we  eliminated  the  1979 
malpractice  rule  and  added  a  new 
malpractice  insurance  cost 
apportionment  regulation  at  42  CFR  I 

405.457  or  (the  "1986  rule").  The  1986 
rule  was  redesignated  as  42  CFR  413.56 
as  part  of  a  redesignafion  of  reasonable 
cost  regulations  published  in  the  Federal 
Register  on  September  30, 1986  (51  FR 
34790,  34808-09)  and  corrected  on 
October  22, 1986  (51  FR  37398). 

Subject  to  the  rules  of  administrative 
finality  and  reopening  as  set  forth  in  42' 
CFR  Part  405,  Subpart  R,  provider 
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malpractice  insurance  premiums  and 
self-insurance  fund  contributions 
(referred  to  as  "premiums"  in  42  CFR 
413.56)  are  apportioned  under  Medicare 
based  on  the  different  methodologies 
described  below  for  hospitals  and  SNFs. 

1.  Hospitals  (§  413.56(b)) 

a.  Components  of  the  premium.  The 
premium  is  divided  into  an 
administrative  component  and  a  risk 
component.  [See,  51  FR  11144-45.)  The 
administrative  component  consists  of  8.5 
percent  of  the  total  premium  amount, 
and  accounts  for  an  insurer's  fixed 
general  overhead  expenses  plus  a 
proportionate  share  of  premium  and 
payroll  taxes  and  commissions  paid  to 
insurance  agents.  The  risk  component 
consists  of  91.5  percent  of  the  total 
premium  amount,  and  accounts  for  an  "^ 
insurer's  anticipated  loss  experience, 
expenses  associated  with  losses  such  as 
defense  costs  (i.e.,  allocated  loss 
adjustment  expenses  (ALAElfand 
claims  department  overhead  costs  (i.e., 
unallocated  loss  adjustment  expenses 
(ULAE)).  and  the  remaining  share  of 
taxes  and  commissions  paid  to 
insurance  agents  that  are  not  included  in 
the  administrative  component. 

b.  Apportionment  of  administrative 
component.  Because  the  administrative 
component  of  the  premium  is,  at  most, 
only  slightly  affected  by  the  frequency 
and  amount  of  malpractice  claims,  it  is 
reported  as  a  G&A  cost  and  is 
apportioned  on  the  basis  of  utilization  in 
accordance  with  §  413.53(a)(1). 

c.  Apportionment  of  risk  component. 
By  contrast,  the  risk  component  is 
significantly  affected  by  the  number  and 
size  of  malpractice  claims.  Thus,  under 

§  413.56(b)(3),  the  risk  component  of  the 
premium  is  apportioned  based  on  a 
scaling  factor  derived  from  the  scaling 
factor  formula  (described  below),  which 
accounts  for  the  hospital's  specific 
Medicare  utilization  rate  and  the 
extraordinary  disproportionality 
between,  inter  alia,  the  national 
Medicare  malpractice  loss  ratio  and  the 
national  Medicare  utilization  rate.  The 
scaling  factor  formula  effectively 
discounts  the  hospital's  specific 
Medicare  utilization  rate  to  account  for 
these  extraordinary  disproportionalities. 
The  resultant  scaling  factor  is  multiplied 
by  91.5  percent  of  the  hospital's 
malpractice  insurance  premium  to 
determine  Medicare's  share  of  the  risk 
component  of  the  premium. 

As  explained  in  the  interim  final  rule 
(51  FR  11148),  the  scaling  factor  is 
derived  from  the  following  formula: 


ux(R/U,) 


I  u  X  (R/U,  )|  +  (d-u)  X  (l-R)/{l-U,)l 


Ui  =The  national  Medicare  hospital  patient 
utilization  rate,  as  adjusted  for  the  time 
lag  between  incident  and  claim  closure 
for  Medicare  patients. 

Uj='nie  national  Medicare  hospital  patient 
utilization  rate,  as  adjusted  for  the  time 
lag  between  incident  and  claim  closure 
for  non-Medicare  patients. 

R=The  national  Medicare  malpractice  loss 
ratio,  as  adjusted  for  associated  claims 
handling  expense. 

u=The  hospital's  own  Medicare  utilization 
rate  for  the  cost  reporting  period  based 
on  a  ratio  of  the  hospital's  total 
Medicare-covered  inpatient  days  of  care 
to  its  total  inpatient  days  of  care. 

R/Ui  =The  national  Medicare  malpractice 
loss  ratio  compared  to  the  national 
Medicare  utilization  rate. 

(l-R)/(l-Ui)=The  national  non-Medicare 
malpractice  loss  ratio  compared  to  the 
national  non-Medicare  utilization  rate. 

The  interim  final  rule  established  the 
following  values  for  the  main  constants 
in  the  scaling  factor  formula: 


R  =  13.2  percent 
lJi  =  38.8  percent 
U2  =  38.1  percent 

d.  Example.  Apportionment  of  the  . 
malpractice  insurance  costs  of  a 
hospital  that  averages  75  percent 
Medicare  utilization  during  the 
applicable  cost  reporting  period  is 
calculated  as  follows: 

Step  one — The  administrative 
component  of  the  premium  (8.5  percent) 
is  included  in  the  G&A  cost  center  of  the 
hospital  and  is  apportioned  on  a 
utilization  basis.  "Oius.  the  hospital 
would  be  reimbursed  approximately  .085 
times  .75.  or  6.38  percent  of  its  premium 
for  the  administrative  component.  (This 
figure  would  vary  slightly  depending 
upon  the  specific  Medicare  utilization  of 
the  hospital's  patient  care  departments.) 

Step  two — The  risk  comp<Jnent  of  the 
premium  (91.5  percent)  is  apportioned  in 
accordance  with  the  scaling  factor, 
which  is  derived  from  the  scaling  factor 
formula,  as  follows: 

i 


.75x(.132/.388} 


(.75  X  (.132/.388)]  +  ((1  -  .75)  X  (1  -  .132}/ " 
(1-.381)) 


=  .421 


Thus,  the  hospital  would  be  reimbursed 
.915  times  .421.  or  38.54  percent  of  its 
total  premium  cost  for  the  risk 
component.  This  means  that  Medicare 
reimbursement  would  account  for  6.38 
percent  plus  38.54  percent,  or  44.92 
percent  of  this  hospital  s  total 
malpractice  insurance  premium. 

e.  Updating  of  factors  used  in 
determining  apportionment.  Based  on 
actual  cost  report  data,  HCFA  will 
periodically  calculate  the  national 
average  rate  of  Medicare  patient 
utilization  and  the  national  Medicare 
malpractice  loss  ratio  for  hospitals,  as 
appropriate.  As  might  be  warranted  by 
changes  in  these  factors,  HCFA  will 
publish  a  notice  in  the  Federal  Register 
describing  the  proposed  changes  for 
public  comment,  and  in  a  subsequent 
Federal  Register  notice,  update  the 
relevant  factors  and  respond  to 
comments.  [See,  51  FR  11148.) 

f.  Allowable  uninsured  malpractice 
losses  and  related  direct  costs  incurred 
by  a  hospital.  If  a  hospital  pays  an 
allowable  uninsured  malpractice  loss  to 
or  on  behalf  of  a  Medicare  beneficiary 
in  order  to  comply  with  a  deductible  or 
coinsurance  provision  of  its  malpractice 
insurance  policy,  or  as  a  result  of  an 
award  in  excess  of  a  reasonable 
coverage  limit,  or  as  a  governmental 


provider,  that  loss  and  related  direct 
costs  must  be  directly  assigned  to 
Medicare  for  reimbursement.  An 
uninsured  malpractice  loss  paid  to  or  on 
behalf  of  a  non-Medicare  patient  is  not 
an  allowable  cost.  [See.  51  FR  11148.) 

2.  SNFs  {§  413.56(c)) 

As  we  explained  in  the  interim  final 
rule  (51  FR  11148-49),  we  were  unable  to 
develop  data  sufficient  for  determining 
the  most  appropriate  apportionment 
method  for  allowable  malpractice 
insurance  costs  for  SNFs  under 
Medicare.  Therefore,  we  decided  to 
allow  SNFs  to  include  their  total 
allowable  malpractice  insurance  costs 
in  their  G&A  cost  centers.  This  means 
that  these  costs  are  now  apportioned  on 
the  basis  of  SNFs  Medicare  utilization. 

3.  Medicaid 

We  also  did  not  have  adequate  data 
to  develop  a  methodology  for  Medicaid 
that  would  be  comparable  to  that  which 
we  adopted  for  Medicare.  Accordingly, 
we  provided  that  States  may,  within  the 
Hexibility  allowed  under  section 
1902(a)(30)  of  the  Act,  use  whatever 
methodology  they  find  to  be  most 
appropriate  to  pay  for  the  costs  of 
malpractice  insurance.  [See,  51  FR 
11149.) 
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4.  The  Maternal  and  Child  Health 
Program 

The  Maternal  and  Child  Health 
program  generally  uses  the  same  method 
of  apportionment  as  Medicaid.  Because 
we  did  not  have  adequate  data  to 
develop  a  methodology  for  Medicaid,  we 
were  unable  to  determine  the  most 
appropriate  apportionment  method  for 
the  costs  of  malpractice  insurance  under 
Ihis  program.  Therefore,  we  Referred  to 
the  States  for  appropriate  action.  (See, 
51  FR  11149.) 

II.  Public  Comments  and  Changes  to  the 
Interim  Final  Rule 

In  the  preamble  to  the  interim  final 
rule,  we  presented  a  lengthy  and 
detailed  discussion  in  which  we 
exhaustively  examined  and  addressed 
comments  received  on  the  1985  NPRM. 
We  staled  that  because  the  interim  final 
rule  was  a  logical  outgrowth  of  the  1985 
NPRM.  iiddilional  opportunity  for  public 
commeni  was  not  necessary  before  the 
1986  rule  became  effective.  [See,  51  FR 
11194.)  However,  because  the  1986  rule 
embodii'd  certain  changes  from  the  1985 
proposed  rule,  which  were  made  in 
response  lo  comments  on  that  proposed 
rule,  we  provided  an  additional 
opportunity  for  public  comment.  We 
stated  that  the  comment  period  was  for 
the  purpose  of  providing  the  public  with 
an  opportunity  to  comment  on  the 
changes  adopted  m  the  1986  rule  and  the 
factual  information  that  we  gathered 
during  the  process  of  addressing 
comments  on  the  proposed  rule  and 
implementing  the  1986  rule.  We  further 
stated  that  comments  on  the  interim 
final  rule  that  merely  reiterated 
comments  previously  made  on  the  1985 
proposed  rule  and  dealt  with  in  the 
interim  final  rule  would  not  be 
considered. 

Durmg  the  public  comment  period  on 
the  interim  final  rule,  we  received  21 
timely  items  of  correspondence.  We  also 
received  several  requests  for  data  and 
informHtion  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  (FOIA), 
Several  of  the  commenters  used  the 
information  and  data  released  under  the 
FOIA  to  analyze  the  interim  final  rule 
further,  and  they  submitted  comments 
concerning  information  and  data 
released  under  the  FOIA.  The  21 
commenters  included  hospitals, 
associations  of  hospitals,  law  firms,  an 
insurance  company,  and  one  individual. 
One  commenler  favored  the  1986  rule  as 
it  applies  to  SNFs.  The  remaining 
commenters  were  critical  of  various 
aspects  of  the  interim  final  rule. 


A.  Changes  to  the  Interim  Final  Rule 
Made  in  Response  to  Public  Comments 

After  carefully  reviewing  all  timely 
comments,  we  plan  to  establish  separate 
sets  of  scaling  factor  formula  values  for: 

(1)  The  type  of  hospitals  that  furnish 
short-term  acute  care  services  and  either 
are  subject  to  the  prospective  payment 
system  (PPS)  or  would  be  subject  to  PPS 
but  for  the  location  of  the  hospital,  in  the 
territories  (see,  42  CFR  412.23(f)  or  in  a 
State  subject  to  State  cost  control 
systems  (see, «  CFR  412.23(g))  (referred 
to  below  as  "short-stay  hospitals")  and 
cancer  hospitals  that  would  be  subject 
to  PPS  but  for  their  election  to  be 
reimbursed  on  a  reasonable  cost  basis 
under  42  CFR  412.94;  and 

(2)  Those  types  of  specialty  hospitals 
that  are  excluded  from  PPS  under 
classification  requirements  of  42  CFR 
412.23(a)  through  (e),  that  is.  psychiatric, 
rehabilitation,  alcohol/drug,  children's, 
and  long-term  care  hospitals  (referred  to 
below  as  "hospitals  excluded  from 
PPS"). 

This  change  is  primarily  the  result  of 
our  consideration  of  two  comments, 
together  with  our  reevaluation  of  the 
data  underlying  the  formula  values 
established  by  the  interim  final  rule. 
One  commenter  asserted  that 
application  of  the  1986  rule  to  hospitals 
excluded  from  PPS  was  improper. 
Another  commenter  stated  that  the 
scaling  factor  formula  improperly  relied 
on  data  from  different  databases.  As 
explained  In  detail  below,  we 
essentially  disagree  with  both  of  these 
comments.  However,.in  the  course  of 
considering  these  comments  we 
reevaluated  the  data  underlying  the 
formula  vdues  established  by  the 
interim  final  rule,  and  we  now  believe 
that  it  would  be  more  consistent  and 
equitable  to  establish  separate  sets  of 
formula  values  for  short-stay  hospitals 
and  for  hospitals  excluded-from  PPS  that 
are  based  exclusively  on  data  for  short- 
stay  and  excluded  facilities,  • 
respectively. 

The  interim  final  rule  established  a 
formula  value  for  the  R  factor  (i.e.,  the 
national  Medicare  malpractice  loss 
ratio,  as  adjusted  for  associated  claims 
adjustment  expense)  that  was  based 
primarily  on  the  HCRIS  data  regarding 
Medicare  malpractice  losses  and  total 
malpractice  tosses.  (51  FR  11146-47.)  As 
explained  in  detail  below,  the  HCRIS 
data  used  to  determine  the  R  factor 
included  HCRIS  loss  data  for  both  short- 
stay  hospitals  and  for  hospitals 
excluded  from  PPS. 

The  formula  values  established  in  the 
interim  final  rule  for  the  Ui  and  Vt 
factors  (i.e.,  the  national  Medicare 
patient  utiBzation  rate,  as  adjusted  for 


the  "claims  tail"  applicable  to  Medicare 
patients  and  non-Medicare  patients, 
respectively)  were  established  on  the 
basis-ef-prsgram  data  on  Medicare 
utilization  and  data  from  the  American 
Hospital  Association  on  non-Medicare 
utilization.  (51  FR  11147^18.)  By  contrast 
with  the  HCRIS  data  underlying  the 
value  for  the  R  factor,  the  Ui  and  Uj 
factor  values  were  based  exclusively  on 
data  for  short-stay  hospitals. 

Thus,  we  believe  that  it  would  be 
more  consistent  and  equitable  to 
establish  separate  sets  of  formula  values 
that  are  based  exclusively  on  data  for 
the  two  kinds  of  hospitals  in  question. 
Accordingly,  we  have  recomputed  the 
value  of  the  R  factor  applicable  to  short- 
stay  hospitals  on  the  basis  of  HCRIS 
data  obtained  exclusively  from  short- 
term  acute  care  hospitals.  However, 
there  is  no  change  in  the  value  of  the  R 
factor  from  the  one  established  in  the 
interim  final  rule.  That  is.  our  analysis  of 
HCRIS  data  solely  for  short-term  acute 
care  hospitals  indicates  that  the  R  factor 
remains  unchanged  from  the  11.8 
percent  value  established  in  the  interim 
final  rule  (before  being  adjusted  for 
associated  claims  handling  expense).  Of 
course,  the  values  of  the  Ui  and  U2 
factors  applicable  to  short-stay  hospitals 
remain  the  same  since  the  values 
established  in  the  interim  final  rule  were 
calculated  exclusively  from  short-stay 
hospital  data. 

Furthermore,  as  stated  earlier,  we  are 
undertaking  to  develop  a  separate  set  of 
formula  values  for  the  Ui,  U2,  and  R 
factors  for  hospitals  excluded  from  PPS. 
and  we  plan  to  announce  them  as  soon 
as  possible  in  a  subsequent  Federal 
Register  document.  In  the  interim,  for 
these  hospitals,  we  will  continue  to  use 
the  values  of  Ui,  Uj,  and  R  established 
in  the  interim  ftnal  rule,  which,  as 
explained  above,  are  the  same  as  those 
established  in  this  document  for  short- 
stay  hospitals.  We  are  establishing  the 
formula  values  for  short-stay  hospitals 
without  waiting  for  subsequent  action 
concerning  excluded  hospitals  in  order 
to  expedite  the  final  settlement  of 
malpractice  insurance  cost  report 
determinations  under  the  1986  rule  and 
the  issuance  of  revised  notices  of 
program  reimbursement  under  that  rule. 
When  we  establish  formula  values  for 
hospitals  excluded  from  PPS,  we  will 
adjust  the  cost  reports  for  these 
hospitals  for  cost  reporting  periods 
beginning  before  the  effective  date  of 
those  formula  values  only  if  such 
adjustments  would  result  in  additional 
payment. 

In  what  follows,  we  clarify  certain 
issues  raised  by  the  above-described 
change  to  the  interim  final  rule. 
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•  One  set  of  values  for  all  units  of  a 
health  care  complex. 

The  set  of  formula  values  applicable 
to  a  health  care  complex  will  govern 
reimbursement  for  all  of  the  units  within 
that  complex  that  are  subject  to  the  1986 
rule.  Malpractice  loss  data  for  a  distinct- 
part  unit  within  a  health  care  complex 
are  not  reported  separately  but  are 
included  in  the  less  data  for  the  entire 
complex.  Loss  data  for  a  health  care 
complex  consisting  of  a  short-term  acute 
care  hospital  with  a  distinct-part  unit 
excluded  from  PPS  under  42  CFR  412.25 
were  included  in  the  data  used  to 
determine  formula  values  for  short-stay 
hospitals.  Similarly,  loss  data  reported 
for  a  health  care  complex  consisting  of  a 
hospital  excluded  from  PPS  with  a 
distinct-part  short-term  acute  care  unit 
will  be  represented  in  the  formula 
values  we  are  undertaking  to  develop 
for  hospitals  excluded  from  PPS.  Thus, 
in  view  of  the  lack  of  separate  loss  data 
reported  for  different  parts  of  a  health 
care  complex,  there  is  no  basis  to  apply 
different  sets  of  formula  values  to 
different  parts  of  the  complex. 
Accordingly,  a  complex  consisting  of  a 
short-term  acute  care  hospital  with  a 
distinct-part  excluded  unit  will  be  paid 
under  the  set  of  values  for  short-stay 
hospitals,  while  a  complex  consisting  of 
an  excluded  hospital  with  a  distinct-part 
short-term  acute  care  unit  will  be  paid 
under  the  set  of  values  we  are 
undertaking  to  develop  for  hospitals 
excluded  from  PPS. 

•  Cost  report  determinations  and 
notices  of  program  reimbursement. 

For  short-term  acute  care  hospitals, 
final  settlements  will  be  made  and 
revised  notices  of  program 
reimbursement  (NPRs)  issued  on  the 
basis  of  the  1986  rule  as  soon  as 
possible.  Hospitals  excluded  from  PPS 
and  that  have  received  interim 
settlements  under  the  1986  rule  (i.e., 
based  on  the  set  of  formula  values 
established  in  the  interim  final  rule  that 
are  the  same  as  the  values  now 
applicable  to  short-term  acute  care 
hospitals)  will  also  receive  final 
settlement  and  revised  NPRs  under  the 
1986  rule  as  expeditiously  as  possible. 
Moreover,  final  cost  report  settlements 
made  for  hospitals  excluded  from  PPS 
will  be  subject  to  further  adjustment 
only  if  additional  reimbursement  would 
be  available  based  on  application  of  the 
set  of  formula  values  for  those  hospitals 
that  is  currently  under  development. 
Any  such  adjustment  made 
subsequently  under  a  new  set  of  formula 
values  will  result  in  the  issuance  of  a 
new  NPR  which,  for  jurisdictional 
purposes,  will  relate  back  to  the  NPR  to 
be  issued  imminently  on  the  basis  of  the 


values  established  in  the  interim  final 
rule. 

•  A  beneficial  exception  to  the  rules 
of  administrative  finality  and  reopening 
for  certain  hospitals  excluded  from  PPS. 

As  explained  above,  the  interim  final 
rule  applies,  subject  to  the  rules  of 
administrative  finality  and  reopening,  to 
cost  reporting  periods  beginning  on  or 
after  July  1, 1979.  A  hospital  excluded 
from  PPS  mayitave  had  cost  report 
determinations  that  could  have  been 
reopened  on  April  1, 1986  (the 
publication  date  of  the  interim  final  rule) 
but  were  not  because  it  would  not  haVe 
been  advantageous  to  the  hospital  to  do 
so.  That  is,  the  hospital  may  have 
elected  to  not  request  reopening  of  a 
closed  malpractice  insurance  cost  report 
determination  because  it  would  not 
havej-eceived  additional  reimbursement 
under  the  interim  final  rule.  However, 
we  recognize  that  when  the  new  set  of 
formula  talues  that  are  planned  for 
hospitals  excluded  from  PPS  is 
published,  the  time  period  for  requesting 
reopening  may  have  expired  while  the 
new  set  of  values  may  provide  for 
additional  reimbursement  to  the  hospital 
that  elected  to  forego  reopening  under 
the  interim  final  rule.  In  order  not  to 
disadvantage  such  hospitals  as  the 
result  of  the  establishment  of  new 
formula  values,  we  will  upon  request 
reopen  the  applicable  cost  report 
determination,  settle  under  the  1986  rule, 
and  issue  a  revised  NPR  if  the  following 
conditions  are  satisfied: 

•  The  cost  report  determination  was 
subject  to  reopening  (see,  42  CFR 
405.1885)  on  April  1, 1986,  the 
publication  date  of  the  interim  final  rule; 

•  Reopening  the  cost  report 
determination  would  not  have  been 
advantageous  to  the  hospital  excluded 
from  PPS  on  the  basis  of  the  formula 
values  established  by  the  interim  final 
rule:  and 

•  Reopening  the  cost  report 
determination  would  be  beneficial  to  the 
hospital  on  the  basis  of  the  new  set  of 
formula  values  planned  for  hospitals 
excluded  from  PPS. 

Circumstances  require  a  May  1, 1986 
effective  date  for,  and  retroactive  i 

application  of  the  1986  rule.  I 

In  the  event  that  this  document  is 
deemed  to  be  a  final  rule  subject  to  the 
delayed  effective  date  requirement  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(d).  we  have  determined  that, 
pursuant  to  5  U.S.C.  553(d)(3),  good 
cause  exists  for  a  May  1, 1986  effective 
date  for,  and  retroactive  application  of, 
the  1986  Rule:  and  we  hereby 
incorporate  by  reference  51  FR  11194-95 
(sections  V  and  VI)  and  section  III.D  of 


this  document  as  our  basis  for  this 
determination. 

B.  Summary  of  issues  raised  in 
repetitive  comments 

We  have  carefully  reviewed  all  timely 
comments  and  have  determined  that 
many  of  them  merely  reiterate  previous 
comments  on  various  factual  and  legal 
issues.  Consistent  with  the 
Administrative  Procedure  Act  (APA),  5 
U.S:e.  553,«ndthe  terms  of  the  limited 
opportunity  for  comment  provided  ui  the 
preamble  to  the  interim  final  rule  (51  FR 
11194-95),  we  are  not  responding  to 
those  comments. 

A  summary  of  issues  raised  in  the 
main  repetitive  comments  is  presented 
below.  (However,  where  a  commenter, 
in  generally  reiterating  a  comment  that 
we  previously  addressed,  raised 
questions  from  new  points  of  view,  we 
have  provided  responses.)  After  each  of 
these  repetitive  comments,  we  have 
provided  the  Federal  Register  page 
number  where  the  comment  was 
addressed  in  the  interim  final  rule. 

— Whether  there  is  a  relationship 
between  the  frequency  and  amount  of 
malpractice  claims  for  Medicare 
patients  (as  compared  to  non- 
Medicare  patients)  and  hospital 
premium  costs  that  is  related  to 
Medicare  utilization  rates.  (51  FR 
11169-70.) 

— Whether  the  shorter  "claims  tail"  for 
Medicare  patients  versus  non- 
Medicare  patients  reduces  the 
insurer's  investment  income  on 
Medicare  claims,  as  compared  to  non- 
Medicare  claims,  and  thereby  raises 
premiums  for  Medicare  patients.  (51 
FR  11174-75.) 

—Whether  the  HCRIS-derived  ratio  of 
malpractice  insurance  costs  to  the 
total  of  G&A  costs  and  malpractice 
insurance  costs  is  significant.  (51  FR 
11165-66.) 

— Whether  removing  hospital 

malpractice  insurance  costs  from  the 
G&A  pool  distorts  that  pool  or 
reestablishes  its  balance.  (51  FR 
11158-68.) 

— Whether  including  hospital 
malpractice  premiums  in  the  G&A 
pool  results  in  Medicare's  paying  a 
disproportionate  srAre  of  non-   ^ 
Medicare  costs.  (51  FR  11162, 11163, 
11164, 11166,  and  11167.) 

—Whether  HCFA  has  enough 
information  to  justify  removal  of 
hospital  malpractice  insurance  costs 
from  the  G&A  pool  an4  the  use  of  a 
methodology  other  tha*i  one  based  on 
utilization.  (51  FR  lll»-68.) 

— Whether  the  methodology  for 
reimbursement  of  hospital  malpractice 
insurance  costs  for  hospitals  is 


,Jo.,; 
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inconsistent  with  insurance  industry 
practices  and  the  requirements  of  title 
XVIll  if  the  Act  insofar  as  the 
national  Medicare  claims-paid  ratio 
does  not  determine  the  hospital's 
premiums  for  a  particular  cost 
reporting  year  and  includes  claims 
paid  from  promiums  for  several 
preceding  years.  (51  FR  11169-71.} 

— Wh^her  hospitals  should  be  allowed 
to  purchase  separate  policies  for 
Medicare  patients.  (51  FR  11191-92.) 

—Whether  the  1986  rule  should  be 
applied  to  cost  reporting  periods 
beginning  July  1, 1979,  without  being 
subject  to  the  rules  of  administrative 
finality  and  reopening  as  set  forth  in 
42  CFR  Part  405,  Subpart  R.  (51  FR 
11187.) 

— Whether  retroactive  application  of  the 
rule  to  1979  is  unfair  because  the 
courts  have  held  the  1979  malpractice 
rule  to  be  invalid.  (51  FR  11151.) 

— Whether  the  Secretary  has  the 
authority  to  apply  the  1986  rule 
retroactively.  (51  FR  11184-87.) 

— Whether  retroactive  application  of  the 
1986  rule  violates  due  process  rights  of 
providers.  (51  FR  11187.) 

— Whether  HCFA  has  exceeded  its 
statutory  authority  iTi  establishing  the 
methodology  and  policies  described  in 
the  interim  final  rule.  (51  FR  11180-83.) 

— Whether  hospitals  should  be  paid  on 
the  basis  of  Medicare  utilization 
because  courts  found  that 
promulgation  of  the  1979  malpractice 
rule  violated  the  APA.  (51  FR  11150. 
11187.) 

— Whether  the  interim  final  rule  is 
contrary  to  the  Medicare  statute  and 
disrespectful  of  judicial  authority.  (51 
FR  11187  and  11150.) 

— Whether  the  interim  final  rule  is  an 
attempt  to  deny  effective  judicial 
process  and  is  an  abuse  of 
administrative  process.  (51  FR  11150. 
1118&-87.) 

— Whether  the  hospital  policy 

established  by  the  1986  rule  violates 
the  Medicare  statute's  mandate  that 
providers  be  reimbursed  their 
reasonable  costs  incurred  on  behalf  of 
Medicare  patients.  (51  FR  11180-63, 
11186.) 

— Whether  retroactive  application  of  the 
1986  rule  is  barred  by  the  factors 
typically  considered  by  the  courts  in 
resolving  similar  cases.  (51  FR  11184- 
86.) 

— whether  HCFA's  contention  that  it 
has  no  evidence  that  other  G&A  costs 
are  underutilized  by  Medicare 
beneficiaries  is  meritorious  without 
examining  all  the  costs  that  constitute 
the  G&A  pool.  (51  FR  11159.) 
— Whether  retroactive  epphcation  of  the 
1986  rule  is  authorized  by  section 
1861(v)(l)(A)  of  the  Act.  (51  FR  11184, 
11187.) 


—Whether  HCFA  has  produced 
evidence  that  malpractice  insurance 
costs  are — 

•  A  significantly  large  percentage  of 
G&A; 

•  Escalating  more  rapidly  than  other 
components  of  G&A;  or 

•  Disproportionately  attributable  to 
non-Medicare  patients.  (51  FR  11158-68.) 
— Whether  the  interim  final  rule  should 

use  anyfactorrother  than  Medicare    . 
utilization  in  cakulatitig  Medicare 
"payment  for  malpractice  insurance 
costs.  (Addressed  throughout  the 
interim  final  rule.) 

— Whether  a  "reanalyzed  Westat 
Study"  shows  that  Medicare  pays  for 
a  disproportionate  share  of 
malpractice  costs.  (51  FR  11165.) 

— Whether  HCFA  has  improperly 
justified  the  interim  final  rule  by 
comparisons  with  the  reimbursement 
results  of  the  1979  malpractice  rule. 
(51  FR  11186.) 

— Whether  there  is  a  supportable  legal 
basis  for.^retroactive  application.  (51 
FR  11184-87.) 

III.  Response  to  Public  Conunents  on 
New  Issues 

In  this  document,  we  are  responding 
to  comments  concerning; 

•  Changes  in  the  interim  final  rule 
that  were  made  in  response  to 
comments  on  the  1985  proposed  rule. 

•  Factual  information  that  was 
developed  to  implement  those  changes. 

We  have  considered  all  the  timely 
comments  concerning  these  matters  and 
have  analyzed  the  data  and  arguments 
submitted  by  the  commenters.  This 
effort  has  reaffirmed  our  belief  that  the 
regulation  and  policies  established  in 
the  interim  final  rule  are  consistent  with 
the  Act  and  all  other  relevant 
authorities,  fair  and  equitable,  and 
based  on  sound  analysis  of  available 
sources  of  data.  As  explained  above,  the 
only  change  is  to  undertake  to  establish 
separate  values  for  the  main  constants 
in  the  scaling  factor  formula  for  short- 
stay  hospitals  and  for  hospitals 
excluded  from  PPS.  The  comments  on 
new  issues  and  our  responses  follow. 

A.  Medicare  Hospital  Policy 

1.  HCRIS  Data 

Comment:  It  is  improper  for  HCFA  to 
use  data  developed  after  July  1. 1979  to 
support  the  1986  rule.  HCFA  must  base 
its  regulation  on  data  available  before 
the  effective  date  of  the  regulation. 

Response:  The  1986  rule  became 
effective  on  May  1. 1986.  (51  FR  11142.) 
While  the  1986  rule  applies  to  cost 
reporting  periods  beginning  on  or  after 
July  1. 1979,  section  1861(v)(l)(A)(ii)  of 
the  Act  explicitly  authorizes  the 


Secretary  to  apply  the  new  rule 
retroactively.  Also,  section  1881(v)(l)(A) 
of  the  Act  affords  the  Secretary  much 
discretion  in  determining  the  methods  of 
calculating  reasonable  cost  and  does  not 
limit  the  data  the  Secretary  may 
consider  in  exercising  his  rulemaking 
authority.  While  some  of  the  data  may 
have  become  available  subsequent  to 
July  1, 1979, .Qiher  data-existed  before 
tjjen.  In  any  event,  all  of  the  data 
underlying  the  1986  rule  existed  before 
the  effective  date  of  the  rule,  and  our 
reliance  on  that  data  comports  fully  with 
applicable  statutory  requirements. 

Comment:  One  commenter,  a  chain 
provider  representative,  stated  that 
HCFA  made  no  effort  to  determine  if 
providers  actually  incurred  losses  during 
the  requisite  period,  but  merely  assumed 
that  the  absence  of  data  reported  in  the 
cost  reports  meant  that  no  losses  were 
incurred.  The  commenter  further  stated 
that  it  cannot  be  assumed,  as  HCFA 
contends,  that  hospitals  listed  on  the 
HCRIS  printout  as  reporting  no  data  or 
$0  in  paid  claims,  had  no  actual  paid 
claims.  The  commenter  stated  that  it 
could  not  obtain  the  requisite  paid 
claims  data  for  its  hospitals  prior  to  May 
1961.  It  also  stated  that,  contrary  to 
HCFA's  assertion,  its  discussions  with 
other  chain  provider  representatives 
showed  that  most  of  the  data  for  the 
1975-1979  period  were  excluded  from 
the  cost  reports  because  the  data  were 
unavailable  from  th6  insurers.  The 
commenter  concluded  that  the  "R"  term 
in  the  scaling  factor  formula  is 
understated  because  the  und^lying 
HCRIS  data  are  allegedly  incomplete. 

Response:  As  explained  in  the 
preamble  to  the  interim  final  rule  (51  FR 
11152),  we  have  no  information  that  the 
availability  of  loss  data  has  ever 
constituted  a  widespread  problem.        { 
Previously  established  program  policy 
requires  that  the  provider  have  in  its 
files  written  documentation  to  support 
its  reported  fiVe-year  malpractice  loss 
experience  (that  is,  for  the  current  cost 
reporting  period  and  the  preceding  four- 
year  period).  This  documentation  must 
include  the  following  information: 

•  Name  of  the  claimant. 

•  Period  of  services  (including 
whether  inpatient  or  outpatient)  during 
which  the  malpractice  incident  occurred. 

•  Date  the  malpractice  incident 
occurred. 

•  Description  of  the  incident. 

•  Date  the  claim  was  paid. 

•  Amount  of  the  claim. 

•  Coverage  of  claimant  at  the  time  the 
malpractice  incident  occurred  (that  is, 
whether  the  coverage  is  Medicare  or 
non-Medicare). 

•  All  pertinent  legal  documents. 
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•  Other  information  that  would 
further  substantiate  the  provider's 
reported  malpractice  loss  experience. 

Because  the  loss  data  included  in 
HCRIS  were  obtained  from  audited  or 
settled  cost  reports  only,  as  submitted 
by  the  provider's  intermediary,  a  report 
of  no  losses  is,  absent  specific 
information  to  the  contrary,  reliable. 
Each  cost  report  was  subjected  to  a 
Medicare  intermediary's  determination, 
to  settle  the  cost  report  on  the  basis  of 
the  loss  data,  including  any  adjustments 
to  the  data  made  by  the  intermediary. 
Thus,  the  absence  of  loss  data  or  reports 
of  $0  amounts  in  the  HCRIS  database 
represents  factual  data  rather  than 
assumptions,  as  alleged  by  the 
commenter. 

Intermediaries  are  responsible  for 
assuring  the  implementation  of  program 
policy,  which,  as  explained  above, 
requires  providers  to  maintain 
necessary  documentation  to  support  the 
loss  data  submitted  on  the  cost  report. 
This  documentation  includes 
information  specifying  the  coverage  of 
the  claimant  at  the  time  the  malpractice 
incident  occurred,  which  constitutes  a 
basis  for  distinguishing  Medicare  losses 
from  non-Medicare  losses. 

While  we  believe  that  this 
documentation  provides  adequate 
support  for  the  loss  data  actually 
reported,  we  recognize  that,  to  some 
extent,  providers  depend  on  malpractice 
insurers  for  loss  data.  Nevertheless, 
providers  would  certainly  know  if 
claims  alleging  malpractice  incidents 
have  been  made,  the  coverage  of  the 
provider  at  the  time,  and  any  litigation 
pertaining  to  those  incidents.  Moreover, 
malpractice  insurers  would  have  no 
reason  not  to  disclose  fully  and 
accurately  upon  request  information  on 
malpractice  losses.  The  intermediaries, 
however,  have  no  direct  access  to 
malpractice  insurance  carriers  not 
related  to  providers  and  we  have  no 
authority  to  audit  the  records  of 
malpractice  insurance  carriers. 

The  statements  made  by  the 
commenter  do  not  detract  from*  the 
reliability  of  the  loss  data  included  in 
HCRIS.  The  documentation  supplied  by 
the  commenter  applies  only  to  incident 
reports,  not  to  paid  claims.  In  any  event, 
the  documentation  contains  no  specific 
information  that  would  enable  us  to 
cross-check  intermediary  findings  about 
losses.  The  commenter's  statements 
about  conversations  with  other  chain 
representatives  also  do  not  undermine 
the  reliability  of  HCRIS.  Finally,  even  if 
there  were  good  reason  to  doubt  cost 
reports  with  no  loss  data  or  SO  in  losses, 
the  "R"  term  in  the  scaling  factor 
formula  would  be  understated  only  if 
there  were  numerous  failures  to  report 


Medicare  losses.  Given  the  commenter  s 
failure  to  document  errors  of  this 
magnitude  and  type,  the  commenter's 
assertions  do  not  undermine  the  validity 
of  the  "R"  term. 

Comment:  HCFA  furnished  a  table  in 
the  preamble  to  the  interim  final  rule 
that  illustrated  "the  completeness  of  the 
HCRIS  data  used  to  determine  the 
revised  ratio."  (See,  51  FR  11154.)  The 
table  raised,  according  to  the 
commenter.  more  guestions  than 
answers  to  criticisms  raised  previously. 
The  table  includes  data,  which 
presumably  were  used  in  developing  the 
1986  rule,  that  shows  for  10  States  both 
the  number  of  hospitals  with  losses  and 
the  number  of  hospitals  without  losses. 
However,  other  data  furnished  in 
response  to  the  commenter's  request, 
made  under  the  FOIA.  for  information 
about  the  1985  NPRM.  contain  more 
hospitals  for  each  State  than  the  table 
shows.  It  appears  that  HCFA 
manipulated  the  data  to  reduce  the 
national  ratio. 


Response:  The  commenter  has 
mischaracterized  the  data  included  in 
the  table  in  the  preamble  to  the  interim 
final  rule  (at  51  FR  11154).  The  table  was 
based  on  HCRIS  data  as  of  April  16, 
1985  and  was  used  for  the  sole  purpose 
of  illustrating  the  completeness  of  the 
HCRIS  data  underlying  the  revised 
national  ratio  in  the  1985  NPRM.  [See.  51 
FR  11152. 11154.)  By  contrast,  the  data 
underlying  the  revised  national  ratio  in 
the  1986  rule  are  based  on  the  HCRIS 
data  file  as  of  August  1985.  [See,  51  FR 
11152.) 

State  by  State,  the  data  in  the  table 
proved  to  be  a  subset  of  the  data  used  in 
the  1986  rule.  Thus,  the  table  did  not 
reflect  the  number  of  hospitals  actually 
used  in  computing  the  national  loss  ratio 
in  the  1986  rule.  Below  is  a  revised  table 
that  includes  the  number  of  hospitals 
and  the  corresponding  malpractice  loss 
information  for  each  of  the  same  10 
States,  as  taken  from  the  HCRIS  data 
used  in  the  1986  rule. 
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In  addition,  we  have  included  below  a 
separate  table  that  compares  the  actual 
number  of  HCRIS  cost  reports  used  in 
computing  the  national  ratio  for  the  1986 
rule  and  the  number  of  hospitals  from 
the  Provider  of  Services  (POS)  file  for 
the  same  10  States. 


HCRIS 

POS 

Completion 

data 

Na 

percentage 

Maine „..    _ 

43 

49 

87  7 

Maryland 

70 

73 

956 

Missouri 

ISO 

175 

908 

New  Menoo..- 

26 

S3 

49  0 

South  Carolina 

81 

82 

987 

New  VorV...- 

2S8 

334 

77.5 

Florida „ 

184 

254 

72.4 

Massaciiuaettt 

135 

182 

833 

Tennaaaee 

137 

165 

830 

OWahoma _ 

128 

143 

895 

The  foregoing  tables  show  that  the 
allegation  of  data  manipulation  is 
groundless.  HCFA  used  all  available 
cost  reports  that  were  either  audited  or 
settled,  and  passed  additional  edits  by 
the  intermediaries. 

Comment:  The  HCRIS  data 
demonstrate  that  the  cost  of  malpractice 
insurance  premiums  is  a  declining 


portiog  of  the  G&A  pool  The  HCRIS 
data  described  in  the  1985  NPRM 
indicate  that  1979-1983  premiums  were 
6.14  percent  of  the  total  G&A  cost  center 
plus  malpractice  expense  But  the 
preamble  to  the  interim  final  rule,  which 
includes  additional  data,  shows  that  the 
ratio  declined  to  6.10  percent. 

Response:  In  part,  the  commenter 
apparently  misunderstands  the  nature  of 
the  HCRIS  data  For  many  hospitals,  the 
same  cost  report  was  used  in  developing 
both  the  1985  NPRM  and  the  interim 
final  rule.  For  many  other  hospitals,  the 

1982  cost  reports  were  replaced,  upon 
completion  of  the  audit  process,  by  their 

1983  cost  reports.  In  any  case,  the 
change  cited  by  the  commenter  is  so 
small  (0.04  percent)  that  it  cannot  be 
viewed  as  statistically  significant. 

Comment:  In  its  prospective 
application,  the  1986  rule  will  apply    ^ 
primarily  to  facilities  excluded  from  the 
prospective  payment  system  (PPS): 
Children's  hospitals,  alcohol/drug 
facilities,  rehabilitation  facilities.  ^ 
psychiatric  facilities,  and  outpatient 
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services  Yet  the  HCRIS  data,  on  which 
the  1986  rule  is  based,  pertain  only  to 
short  term  acute  care  facilities.  Thus, 
HCFA's  analysis  of  the  HCRIS  data 
cannot  be  statistically  applicable  to  the 
facilities  that  will  be  primarily  affected, 
on  a  prospective  basis,  by  the  1986  rule. 

Response:  The  HCRIS  data  used  in  the 
interim  final  rule  did  not  pertain  solely 
to  short-term  acute  care  facilities  In  our 
studies  of  the  HCRIS  data  undertaken  in 
this  rulemaking,  we  consistently 
described  our  research  underlying 
calculation  of  the  national  Medicare 
malpractice  loss  ratio  as  pertaining  to 
"hospitals  "  Although  some  of  our  basic 
tables  for  the  calculations  underlying 
the  national  loss  ratio  in  the  interim 
final  rule  refer  to  "\iS.  Medicare 
Certified  Hospitals"  or  "hospitals"  (e.g., 
R.R.  2535.  Table  1;  R.R.  2562,  Table  1; 
and  R.R.  2563,  Table  3).  other  tables  are 
incorrectly  titled  in  ways  that 
mistakenly  suggest  that  they  present 
data  on  only  "short  stay  hospitals"  (e.g.. 
R.R.  2562,  Table  2;  and  R.R.  2563,  Table 
4).  As  explained  below,  the  HCRIS  data 
used  in  the  interim  final  rule  also 
included  data  on  hospitals  excluded 
from  PPS. 

The  HCRIS  data  file  used  to 
determine  the  national  Medicare 
malpractice  loss  ratio  included  5,882 
hospitals.  [See.  51  FR  11155.)  We 
subsequently  examined  the  provider 
numbers  of  these  facilities  and 
determined  that  346  providers  were  in 
the  classes  of  facilities  excluded  from 
PPS.  The  346  hospital  subset  of  the  5,882 
hospitals  in  the  HCRIS  data  set  used  to 
calculate  the  Medicare  malpractice  loss 
ratio  in  the  interim  final  rule  constitutes 
about  six  percent  of  that  particular 
HCRIS  file. 

We  further  determined,  based  on 
Medicare  provider  numbers,  that  the 
POS  file  used  for  calculating  the 
national  Medicare  malpractice  loss  ratio 
in  the  interim  final  rule,  includes  605 
hospitals  excluded  from  PPS  for  areas 
comparable  to  the  HCRIS  file  [i.e..  the 
U.S.,  excluding  Puerto  Rico,  Guam,  the 
Virgin  Islands,  and  American  Samoa). 
Furthermore,  although  it  does  not 
present  a  precise  count  of  excluded 
hospitals,  the  American  Hospital 
Association  (AHA)  reports  703 
nonfederal  hospitals  other  than  the  5,843 
"short-term  general  and  other  special" 
hospitals  in  1983.  (AHA,  Hospital 
Statistics,  1984  ed.,  Chicago,  IL:  AHA, 
1984,  pp.  xi,  22.)  Thus,  while  the  346 
excluded  hospitals  on  the  HCRIS  file 
were  only  six  percent  of  the  total  HCRIS 
data  set  used  to  calculate  the  national 
ratio,  the  346  member  subset  represents 
49  percent  or  57  percent  of  the  universe 
of  hospitals  that  are  excluded  from 


PPS — depending  on  whether  we 
estimate  the  universe  of  such  hospitals 
based  on  AHA  or  HCFA  data. 
respectively. 

The  comment  raises  an  underiying 
issue  of  whether  the  scaling  factoid 
formula  values  established  by  the  1988 
rule  should  apply  to  hospitals  excluded 
from  PPS.  In  order  to  address  this  issue, 
we  reviewed  all  data  sources  used  in  the 
scaling  factor  formula.  Although  the 
HCRIS  data  underlying  the  R  bictor 
included  data  for  excluded  hospitals,  the 
values  of  the  Ui  and  U2  factors  were 
derived  from  data  for  short-stay 
hospitals  only.  Further  analysis  is 
required  to  develop  a  set  of  formula 
values  for  the  Ui,  Uj,  and  R  factors  for 
hospitals  excluded  from  PPS.  Therefore, 
we  are  establishing  values  only  for 
short-stay  hospitals  in  this  rule. 

As  explained  in  section  II  above,  in 
order  to  ensure  the  consistency  and 
equitableness  of  the  results  produced  by 
the  scaling  factor  formula,  we  intend  to 
develop  separate  sets  of  formula  values 
for  the  two  types  of  hospitals.  For  short- 
stay  hospitals,  we  identified  all 
hospitals  on  the  HCRIS  and  POS  files  of 
the  type  that  would  be  subject  to  PPS, 
based  on  Medicare  provider  numbers. 
We  then  employed  the  same 
methoddogy  used  in  the  interim  final 
rule  to  calculate  the  national  Medicare 
malpractice  loss  ratio  for  all  hospitals — 
this  time  based  exclusively  on  HCRIS 
and  POS  data  for  short-stay  hospitals. 
Our  calculations  indicate  that  the 
national  Medicare  malpractice  loss  ratio 
for  hospitals  subject  to  PPS  is  equal, 
after  rounding,  to  the  11.8  percent  figure 
established  on  the  basis  of  data  from  all 
hospitals  in  the  interim  final  rule.  There 
is,  therefore,  no  need  to  change  the 
value  of  the  national  Medicare 
malpractice  loss  ratio  for  short-stay 
hospitals  from  that  published  in  the 
interim  final  rule.  As  indicated,  any 
changes  that  may  be  required  for  the 
value  of  the  "R  '  term  for  hospitals 
excluded  from  PPS  will  be  published  in 
a  subsequent  Federal  Register 
document. 

2.  Removing  Malpractice  Costs  From  the 
G&A  Cost  Center  is  Supported  by  the 
Evidence  and  Does  Not  Result  in  a 
Distortion  of  Apportionment  of  the 
Costs  That  Remain  in  the  G&A  Pool 

Comment  The  actuarial  consultant 
retained  by  the  Department  did  not 
support  the  decision  to  remove  hospital 
malpractice  insurance  costs  from  the 
G&A  pool. 

RespoDse:  Contrary  to  the 
commenter's  claim,  the  actuarial 
consultant  did  not  even  address  the 
issue  of  eemoving  malpractice  costs 


from  the  G&A  pool.  The  consultant 

stated: 

I  have  not  commented  on  the  legal  or 
accounting  issues  (e.^.,  is  it  appropriate  to  , 

remove  medical  malpractice  costs  from  the 
G&A  pool)  raised  (by  the  commenters) 
because  these  are  t>eyond  my  scope  of 
expertise.  (R.R  at  2820.) 

Comment:  Malpractice  expense 
represents  less  than  one  percent  of  total 
costs  for  hospitals  excluded  from  the 
prospective  payment  system — the  only 
hospitals  significantly  affected  by  the        | 
1986  rule  on  a  prospective  basis.  Rather    ■ 
than  trying  to  remedy  arty  imbalance  in 
the  G&A  pool  for  these  hospitals.  HCFA 
is  trying  to  salvage  the  unsuccessful  cost 
saving  technique  of  the  1979  malpractice 
rule. 

Response:  In  addition  to  its 
prospective  application,  the  1986  rule 
applies  retroactively  to  hospital  cost 
reporting  periods  beginning  on  or  after       ' 
July  1, 1979.  Upon  reconsideration  of  the 
policy  established  by  the  1979 
malpractice  rule,  the  Secretary 
determined  that  it  was  necessary  to 
remove  malpractice  insurance  costs 
from  the  G&A  pool  for  these  periods 
(and  for  future  periods)  in  order  to 
restore  the  balance  of  the  G&A  cost 
center.  While  the  1986  rule  may  result  in 
"cost  savings"  [i.e.,  decreased  Medicare       ' 
Trust  Fund  expenditures),  the  rule  was 
adopted  in  order  to  ensure  that 
providers  are  reimbursed  in  accordance 
with  statutory  requirements  and  to 
prevent  windfall  payments  under  the 
pre-1979  utilization  method. 

Comment  There  are  no  data  in  the 
record  from  which  the  Secretary  could 
conclude  that  the  G&A  pool,  during  the 
period  in  which  it  included  malpractice        3 
insurance  costs,  inequitably  shifted 
costs  from  non-Medicare  patients  to       ) 
Medicare  patients.  i 

Response:  The  Secretary's  , 

determination  to  remove  malpractice 
insurance  costs  from  the  G&A  pool  is 
based  on  four  main  factors.  [See,  51  FR 
11158-68.)  The  commenter  dearly  errs  in 
stating  that  none  of  the  data  rehed  on  in 
the  preamble  to  the  1988  rule  is  for  the 
period  in  which  malpractice  insurance 
costs  were  included  in  the  G&A  pool. 
The  documented  extraordinary  increase 
in  malpractice  insurance  costs  includes 
data  from  the  inception  of  the  program 
through  1978.  and  compares  malpractice 
costs  with  G&A  costs  (including 
malpractice  costs)  from  1971  through 
1978.  (5ee,  51  FR  11162,  Table.)  The 
NAIC  data  and  the  HCRIS  data  are 
relied  on  primarily  with  respect  to  the         , 
other  three  factors.  [See,  51  FR 
11162-68.)  The  NAIC  data  are  for  the 
1975-78  period.  (See,  51  FR  11163.) 
While  the  HCRIS  paid  claims  data  are 
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for  1978-83,  we  have  compared 
malpractice  insurance  expense  to  the 
totality  of  the  G&A  pool  plus 
malpractice  expense  for  the  same 
period.  (See,  51  FR 11152. 11165.)  A 
similar  comparison  was  effected  for  the 
HAS/Monitrend  data  for  the  1979-1984 
period.  (See.  51  FR  11166;  R.R.  at  3697- 
3703.) 

Comment:  In  its  prospective 
application,  the  1986  rule  will  apply 
primarily  to  facilities  and  services 
excluded  from  the  prospective  payment 
system.  HCFA  has  presented  no 
evidence  that  malpractice  insurance 
costs  are  a  disproportionate  share  of      » 
C&A  costs  for  these  excluded  facilities 
or  that  malpractice  insurance  costs  have 
increased  rapidly  for  them. 

Response:  As  indicated  above  in  our 
discussion  of  the  HCRIS  data,  the  data 
set  relied  on  in  developing  the  1988  rule 
actually  included  information  on 
facilities  excluded  from  PPS.  The  HCRIS 
data  file  used  to  study  the  relative 
importance  of  malpractice  expense  as  a 
share  of  the  total  of  G&A  and 
malpractice  expenses  included  5,180 
hospitals.  (See.  51  FR  11155;  R.R  2530.) 
We  examined  the  provider  numbers  of 
these  facilities  and  identified  236  that 
were  not  short-stay  hospitals  of  the  sort 
that  are  subject  to  PPS  and  that  incurred 
malpractice  expenses.  These  236 
facilities  are  over  39  percent  of  the 
universe  of  such  facilities  on  the  POS 
file.  We  found  no  distinct  part  units. 
Since  the  5,180  hospital  HCRIS  hie  used 
to  analyze  the  ratio  of  malpractice 
expense  to  total  G&A  costs  (plus 
malpractice  expense)  differed  from  the 
5,882  hospital  HCRIS  file  used  to 
calculate  the  national  Medicare 
malpractice  loss  ratio,  it  is  not  surprising 
that  we  obtained  a  different  numbwer  of 
excluded  hospitals  for  this  analysis  than 
the  346  obtained  for  our  loss  ratio 
analysis.  However,  the  39  percent 
representation  of  excluded  facilities  in 
our  analysis  of  the  ratio  of  malpractice 
expense  to  total  G&A  cost  (plus 
malpractice  expense)  is  substantial 
enough  for  us  to  conclude  that  the 
pertinent  HCRIS  file  contained  an 
adequate  representation  of  the  universe 
of  all  hospitals  excluded  from  PPS. 

We  analyzed  malpractice  expense  as 
a  share  of  total  G&A  expense  plus 
malpractice  for  all  of  the  236  excluded 
hospitals  that  were  in  the  5,180  hospital 
HCRIS  file.  We  used  the  same 
methodology  that  we  used  in  analyzing 
the  entire  HCRIS  file.  (See,  R.R.  2558- 
2584.)  We  estimated  national  totals  of 
malpractice  expense  and  the  sum  of 
G&A  and  malpractice  expenses  by 
weighting  average  values  per  bed  from 
the  HCRIS  file  by  the  number  of  beds  of 


excluded  facilities  from  the  POS  file. 
This  yielded  a  national  estimate  of 
malpractice  expense  as  a  share  of  C&A 
plus  malpractice  expenses  of  4.6  percent 
for  facilities  excluded  from  PPS.  This 
represented  an  estimated  national  total 
of  $36,136,944  in  malpractice  expense  for 
the  excluded  hospitals  on  the  1983  POS 
file.  Although  the  total  dollar  amount  is 
predictably  less  than  the  $847  million 
total  for  all  United  States  hospitals  (See, 
51  FR  11165  (col.  3)).  the  4.6  percent 
proportion  is  comparable  to  the  6.1 
percent  ratio  of  malpractice  expense  to 
total  G&A  expense  plus  malpractice 
expense  for  all  hospitals. 

While  we  do  not  have  separate 
information  on  the  rate  of  change  of 
malpractice  insurance  costs  for 
hospitals  excluded  from  PPS,  we  do  not 
have  any  reason  to  believe  that  changes 
in  premium  costs  for  excluded  facilities 
differ  from  such  changes  for  all 
hospitals.  Notably,  the  commenter 
submitted  no  information  in  support  of 
such  a  supposition.  (As  explained 
below,  we  disagree  with  the 
commenter's  related  assertion  that 
certain  Insurance  Services  Office  (ISO) 
data  show  that  "malpractice  rates"  are 
lower  for  excluded  facilities  than  for 
hospitals  subject  to  PPS.)  Thus,  since 
malpractice  insurance  premium  costs 
are  a  significant  portion  of  total  G&A 
costs  (plus  malpractice  expense]  for 
excluded  facilitiea  (as  for  all  hospitals) 
and  because  we  have  no  reason  to 
believe  that  the  extraordinary  increase 
in  premiums  for  all  hospitals  [see,  51  FR 
11160-62)  differs  for  excluded  facilities, 
we  believe  that  it  is  entirely  appropriate 
to  eliminate  premium  costs  from  the 
G&A  pool  for  hospitals  excluded  from 
PPS. 

a.  The  Increase  in  Malpractice 
Insurance  Premium  Costs 

Comment:  The  AHA's  Hospital 
Administrative  Service  (HAS)/ 
Monitrend  data  for  1979  through  1984 
show  only  a  slight  increase  in 
malpractice  insurance  costs  per 
adjusted  occupied  bed.  Adjusted  for 
inflation,  these  increases  would  be, 
according  to'the  commenter,  non- 
existent. 

Response:  We  have  presented 
extensive  evidence  on  the  rate  of 
increase  in  malpractice  premiums  in  the 
preamble  to  the  interim  final  rule.  (See, 
51  FR  11160-62.)  For  the  1979-84  period, 
we  primarily  relied  on  AHA-derived 
data,  and  ISO  data  on  premium  cost 
increases  that  were  "used  for  purposes 
of  establishing  a  market  basket  of  cost 
inputs  for  calculating  increases  in 
hospital  expenditures."  (51  FR  11160.) 
These  data  indicate  a  cumulative  rate  of 
increase  of  83.3  percent  for  the  period 


1979  through  1984.  with  an  armual  rate 
of  increase  of  12.9  percent  for  that 
period.  (R.R.  3549.) 

It  is  not  possible  to  directly  compare 
the  HAS/Monitrend  data  relied  on  by 
the  commenter,  which  describe 
malpractice  expense  growth  by  hospital 
bed  dass,  with  the  above-described 
results  derived  from  the  AHA  and  ISO 
data  that  were  "used  in  the  hospital 
input  price  index"  for  all  hospitals.  [See, 
51  FR  11160.)  The  specific  HAS/ 
Monitrend  data  relied  on  by  the 
commenter  calculates  growth  rates  in 
malpractice  costs  for  various  classes  of 
hospitals  whereas  the  HCFA  price  index 
describes  the  cost  of  premiums  for  all 
hospitals.  We  have  therefore  calculated 
a  weighted  average  rate  of  increase  in 
malpractice  insurance  expense  per  bed 
for  all  U.S.  community  hospitals  using 
the  original  HAS/Monitrend  data.  (The 
HAS/Monitrend  data,  published  by 
AHA  for  "Professional  Liability 
Insurance  Expense/Bed"  in  1979  (R.R. 
3736)  and  1984  (R.R.  3706),  apparently 
present  numbers  identical  to  those  that 
the  commenter  cites  for  cost  per 
adjusted  bed,  with  differences  due  to 
rounding.  We  assume  the  original  AHA- 
published  tables  are  correct.)  We 
weighted  insurance  expense  per  bed  for 
1979  and  1984  from  the  HAS/Monitrend 
data  for  short-term  general  hospitals 
(R.R.  3706  and  3736)  by  the  number  of 
community  hospital  beds  in  the  two 
years  (AHA.  Hospital  Statistics,  1980 
edition,  p.  20.  and  1985  edition,  p.  22, 
respectively).  These  are  appropriate 
weights  since  short-term  general  and 
other  special  hospitals,  as  defined  by 
AHA,  include  community  hospitals  and 
a  very  small  number  of  hospital  units  of 
institutions  (e.g..  infirmaries).  In  two 
cases  we  had  to  combine  HAS/ 
Monitrend  bed  size  categories  and 
calculate  mean  insurance  expense 
values  in  order  to  have  bed  size 
categories  compatible  with  those 
reported  in  Hospital  Statistics.  Our 
calculations  indicate  that  the  weighted 
average  HAS/Monitrend  data  show  a 
cumulative,  increase  of  4.1  percent  in 
insurance  expense  per  bed  between 
1979  and  1984.  with  a  0.8  percent  annual 
rate  of  increase. 

While  the  results  produced  by  our 
analysis  of  the  HAS/Monitrend  data  are 
less  than  those  described  in  the  interim 
final  rule,  we  believe  that  the  data  relied 
on  in  that  rule — principally  the  AHA- 
derived  and  ISO  data  ("the  HCFA 
data") — are  superior  in  this  context.  The 
principal  difference  between  the  HCFA 
data  and  the  HAS/Monitrend  data  is 
that  the  former  are  a  price  index  whils 
the  latter  are  a  measure  of  premiums 
paid  by  hospitals  surveyed.  HAS/ 
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Monifrend  data  pertain  to  "accrued 
monthly  expenses  for  hospital  and 
professional  liability  (malpractice) 
insurance  policies."  (American  Hospital 
Association,  Guide  for  Uniform 
Reporting:  Monitrend  for  Hospitals, 
Chicago,  111.:  AHA,  1979,  p.48,  at  R.R. 
3703).  The  HCFA  data  are  based  on  a 
price  index  developed  from  AHA  and 
ISO  data  "to  quantify  the  annual  percent 
change  in  hospital  professional  liability 
insurance  premiums  over  time."  (Mark 
S.  Freeland  et  al.,  "National  Hospital 
Input  Price  Index,"  Health  Care 
Financing  Review,  Vol.  1,  No.  1 
(Summer.  1979).  p.  57,  at  R.R.  2943). 

A  price  index  such  as  that  developed 
by  HCFA  measures  the  cost  of  the  same 
good  at  different  times.  Thus,  a  price 
index  is,  by  definition,  standardized.  It 
is  measured  as  a  ratio  of  the  current 
period  index  level  to  the  base  period 
index  level,  which  is  usually  set  equal  to 
1.0.  It  is  not  measured  in  dollars  or  any 
other  monetary  units.  However,  as 
explained  in  the  interim  final  rule  (51  FR 
11160,  col.  3).  the  HCFA  index  is  not  a 
pure  price  index  since  to  some  extent  it 
reflects  quantity  as  well  as  price  change. 
(See  also  R.  R.  at  2927.) 

By  contrast  with  the  HCFA  index,  the 
HAS/Monitrend  survey  data  measure 
the  actual  dollar  malpractice  insurance 
premium  expenses  of  reporting 
hospitals.  Since  the  hospitals  reporting 
to  AHA's  HAS/Monitrend  service  vary 
greatly  by  bed  size  and  probably  in  level 
of  coverage  purchased  per  year  and  per 
incident,  it  is  necessary  and  appropriate 
to  standardize  premiums  paid  by  some 
measure  of  hospital  scale.  The  AHA 
apparently  chose  number  of  beds  as'the 
best  measure  of  scale  and  publishes 
Monitrend  data  on  malpractice 
insurance  expense  per  bed. 

The  HAS/Monitrend  data  has  certain 
limitations  in  this  context.  It  does  not 
standardize  for  level  of  coverage  and 
would  reflect  changes  in  quantity  as 
well  as  price  of  insurance.  In  other 
words,  changes  in  HAS/Monitrend 
results  could  reflect  changes  in  the 
amount  of  insurance  bought  as  well  as 
price  for  any  given  level  of  coverage.  In 
addition,  the  sample  of  reporting 
hospitals  in  the  HAS/Monitrend  data  is 
not  a  random  or  scientifically  designed 
sample.  It  is  simply  the  group  of 
hospitals  that  subscribe  to  AHA's  HAS/ 
Monitrend  service.  As  a  result  there  are 
unpredictable  biases  in  the  HAS/ 
Monitrend  data  on  malpractice 
premiums 

There  are  three  additional  reasons 
why  the  HAS/Monitrend  data  do  not 
detract  from  the  Secretary's 
determination  that  hospital  malpractice 
premiums  increased  extraordinarily 
during  the  relevant  time  period.  First, 


data  from  the  St.  Paul  Fire  and  Marine 
Insurance  Company  from  the  1979-84 
period  show  a  113.4  percent  cumulative 
increase,  with  an  annual  rate  of  increase 
of  16.4  percent  for  that  period  (R.R.  at 
3485),  which  are  much  higher  increases 
than  are  indicated  by  the  HAS/ 
Monitrend  data. 

Second,  a  recently  released  study  by 
the  General  Accounting  Office  (GAO) 
based  on  a  1986  survey  of  community 
hospitals  also  shows  accelerated  growth 
in  hospital  malpractice  insurance 
expense.  The  GAO  survey  used  a 
stratified  random  sample  drawn  by  the 
AHA  of  1,782  hospitals,  of  which  70 
percent  (1,248  hospitals)  responded.  The 
GAO  calculated  national  estimates 
based  on  this  sample  and  estimated  that 
hospital  malpractice  insurance  costs 
(including  premiums,  contributions  to 
self-insurance  trust  funds,  and 
uninsured  losses)  increased  57  percent 
from  1983  to  1985  (25.4  percent  per  year). 
This  represented  an  increase  of  85 
percent  in  malpractice  cost  per  inpatient 
day  (362  percent  per  year)  and  78 
percent  in  malpractice  cost  per  bed 
adjusted  for  outpatient  visits  (33.6 
percent  per  year).  (GAO,  Medical 
Malpradtice:  Insurance  Costs  Increased 
But  Varied  Among  Physicians  and 
Hospitak.  Washington,  DC:  GAO, 
September,  1986,  pp.  20-23,  38-48.) 
These  increases  partially  reflect 
increases  in  coverage,  while  the 
increased  cost  per  inpatient  day  reflects 
in  part  a  13  percent  decline  in  days  over 
the  period.  [Id.,  p.  50.)  Nonetheless,  it  is 
clear  that  the  cost  of  hospital 
malpractice  insurance  increased  greatly 
over  the  1983-1985  period.  This  cost  also 
increased  greatly  in  contrast  to  total 
hospital  expenses,  which  increased  only 
12  percent,  and  in  contrast  to  average 
expense  per  inpatient  day,  which 
increased  only  26  percent  over  the 
period.  M 

Third,  a  recent  study  by  the  AHA 
reported  that  data  from  the  St.  Paul 
Insurance  Companies  show  that 
"[mjalpcactice  liability  insurance  costs 
for  hospitals  rose  nationally  more  than 
50  percent  during  the  past  5  years." 
(AHA,  Medical  Malpractice  Task  Force 
Report  on  Tort  Reform  and 
Compendium  of  Professional  Liability 
Early  Warning  Systems  for  Health  Care 
Providers  (May  1986),  n.p.:  AHA,  1986. 
p.  11).  The  same  AHA  study  cites  a 
report  prepared  for  the  Michigan 
Hospital  Association,  which  found  that 
in  Michigan  premiums  per  hospital 
(including  amounts  set  aside  to  cover 
pending  claims)  increased  95.3  percent 
from  19S0  through  1984  (an  18.2  percent 
per  year  rate  of  increase)  and  then 
increased  87.8  percent  in  1985 


(calculated  from  data  in  AHA,  Ibid.,  p. 
11). 

Comment:  The  HAS/Monitrend  data 
show  that,  for  hospitals  in  the  100-149 
bed  size  class,  malpractice  insurance 
cost  per  bed  increased  only  eight 
percent  from  December  31, 1979  through 
December  31, 1984,  whereas  the  other 
component  cost  centers  increased  as 
follows:  genCTal  accounting,  79  percent; 
patient  accounting  and  admitting,  108 
percent;  administrative,  101  percent; 
purchasing  and  stores,  136  percent;  data 
processing.  101  percent.  According  to 
the  commenter.  since  these  are  typical 
of  increases  in  costs  for  all  bed  size 
groups  from  1979  to  1984,  HCFA  cannot 
show  that  malpractice  costs  have 
increased  at  a  greater  rate  than  other 
G&A  costs. 

Response:  The  commenter  has 
partially  misstated  the  findings  from  the 
cited  HAS/Monitrend  data.  In  addition 
to  making  a  calculation  error  and 
various  minor  rounding  errors,  the 
commenter  presented  the  results  for 
administrative  costs  as  those  for 
purchasing  and  stores  and  vice  versa. 

In  any  event,  the  commenter's 
criticisms  do  not  detract  from  the 
Secretary's  determination  that  increases 
in  malpractice  insurance  costs  far 
outstrip  increases  in  the  entire  G&A 
pooh  As  explained  above,  we  have         i 
reservations  about  the  quality  of  the 
HAS/Monitrend  data  on  malpractice      | 
insurance  premium  increases.  We 
believe  that  the  AHA-derived  and  ISO 
data  used  by  HCFA  in  the  hospital  input 
price  index  are  a  better  measure  of 
malpractice  insurance  costs.  The 
malpractice  cost  data  used  in  the  HCFA 
price  index  for  the  197^1984  period 
show  an  83.3  percent  cumulative 
increase  for  1979  through  1984.  This  rate 
of  increase  is  comparable  to  the  rates  of 
growth  for  the  other  component  cost 
centers  in  the  G&A  pool  cited  by  the 
commenter  and  exceeds  that  of  the 
general  accounting  center.  (The 
commenter  stated  that  the  HAS/ 
Monitrend  data  for  the  100-149  bed  size 
class  is  typical  of  all  hospitals,  and  thus 
we  can  compare  these  data  directly  with 
the  premium  cost  increase  data  in  the 
HCFA  price  index.) 

In  any  event,  the  HAS/Monitrend 
data  for  1983-85  show  very  significant 
premium  increases — increases  that  are 
surpassed  by  the  more  reliable  data  in 
the  HCFA  price  index  and  the  GAO 
survey.  We  examined  HAS/Monitrend 
data  on  professional  liability  insurance 
expense  per  bed  in  general  short-term 
hospitals  for  the  six  month  periods      ■    i 
ending  June  30, 1983  (R.R.  3715)  and 
June,  1985  (AHA,  HAS/Monitrend  Data 
Book  for  Period  Ending  June  30.  1965, 
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Chicago.  IL  AHA.  1985.  p.  15).  We 
compared  the  HAS/Monitrend  data  with 
data  collected  from  the  1,248  responding 
community  hospitals  in  the  above- 
described  GAO  survey  and  with  the 
premium  cost  data  in  the  HCFA  price 
index.  The  GAO  survey  presents  data 
on  average  annual  malpractice  cost  per 
bed  using  a  measure  of  beds  that  adjusts 
for  outpatient  care.  HAS/Monitrend 
presents  six  month  medians  of 
professional  liability  insurance  expense 
per  bed  and  appears  to  report  statistics 
as  expense  per  month.  The  HCFA 
measure  is  a  price  index  calculated  on  a 
quarterly  and  annual  basis.  Despite 
deflnitional  differences,  we  would 
expect  that  the  rates  of  change  of  the 
three  measures  are  comparable. 

The  HAS/Monitrend  data  show 
increases  from  June  1983  through  June 
1985  ranging  from  13.4  percent  to  62.4 
percent  depending  on  the  hospital  bed 
size  class  considered.  Most  HAS/ 
Monitrend  bed  size  classes  show 
increases  of  less  than  40  percent  over 
the  period.  The  HCFA  index  shows  a 
cumulative  rate  of  increase  of  46.7 
percent  for  1984  and  1985.  This  reflects  a 
16.0  percent  increase  in  1984  (R.R.  3549) 
and  an  increase  of  26.5  percent  in  1985. 
(While  unpublished  HCFA  data  showed 
an  increase  of  11.3  percent  in  1985  (R.R. 
3549),  "recently  updated  industry  data" 
showed  a  26.5  percent  increase  in  1985. 
[See,  51  FR  31464  (col.  3).)  The  GAO 
reports  an  increase  in  average 
malpractice  cost  per  bed  of  78  percent 
between  1983  and  1985. 

Finally,  the  most  comprehensive  study 
of  the  Medicare  G&A  cost  center 
(including  malpractice  expense)  found 
annual  increases  of  11.5  percent  in  cost 
per  adjusted  admission  in  the  G&A  cost 
center  for  1971-1978,  as  compared  with 
annual  increases  in  malpractice 
premiums  of  38.2  percent  over  the  same 
period.  [See.  51  FR  11161.) 

Comment-  Data  from  the  St.  Paul  Fire 
and  Marine  Insurance  Company, 
together  with  the  HAS/Monitrend  data, 
show  that  malpractice  insurance  cost 
increases  since  1979  are  not  great 
enough  to  warrant  direct  apportionment 
of  these  costs. 

Response:  The  commenter  has 
misunderstood  the  full  basis  for  the 
Secretary's  determination  to  remove 
malpractice  insurance  costs  from  the 
G&A  pool.  The  Secretary's  decision  to 
remove  malpractice  insurance  costs 
from  the  G&A  pool  is  based  on  four 
distinct  factors — not  on  premium  cost 
increases  alone  (51  FR  11158-68).  Also, 
the  commenter  has  misinterpreted  the 
two  data  sources  in  question.  As 
explained  above,  the  AHA's  HAS/ 
Monitrend  data  present  an  implausible 


picture  of  the  growth  in  hospital 
malpractice  insurance  costs. 

The  malpractice  cost  increase  data 
relied  on  primarily  by  the  Secretary 
were  national  data  derived  from  the 
AHA  itself  and  from  ISO.  [See,  51  FR 
11160.)  Contrary  to  the  commenter's 
suggestion,  the  data  showing 
malpractice  cost  increases  from  1966 
through  1979  figured  in  the  Secretary's 
decision  at  least  as  much  as  the  post- 
1979  data.  While  the  St.  Paul  data  come 
from  the  largest  underwriter  of 
malpractice  insurance,  they  are  not 
national  data  and  they  are  limited  in 
time  to  the  1977-85  period.  [See.  R.R.  at 
3483-3491.)  Moreover,  the  commenter 
ignores  the  impact  of  the  final  year  of  St. 
Paul  data  oh  the  cumulative  increase 
indicated  by  that  company.  While  St. 
Paul  reported  a  31  percent  cumulative 
increase  from  1977  to  1984,  it  "reported 
an  additional  38  percent  increase  in 
premium  rates  for  1985.  which  brings  the 
cimiulative  increase  for  the  1977-1985 
period  to  80.8  percent."  (51  FR  11160.) 
Thus,  the  cumulative  increase  from  the 
St.  Paul  data  is  similar  to  the 
comparable  figure  derived  from  the 
AHA  data  and  the  ISO  data.  [See.  Table 
at  51  FR  11162.)  Accordingly,  the 
Secretary  reasonably  concluded  that 
"*he  St.  Paul  data  do  not  detract  from 
the  extraordinary  increase  in  premium 
rates  between  1977  and  1985,  as  shown 
by  the  national  AHA-derived  data  and 
the  ISO  data."  [See.  51  FR  11160.) 

Comment  Comparison  of  1985 
malpractice  costs  to  total  hospital  costs 
for  1980  indicates  that  malpractice  costs 
are  only  0.7  percent  of  total  costs.  At 
most,  the  interim  final  rule  shows  that 
providers  were  overreimbursed 
malpractice  costs  by  25.6  percent  [i.e., 
38.8  percent  Medicare  utilization  rate 
minus  13.2  percent  Medicare  paid  claims 
rate).  Thus,  the  1986  rule  addresses  only 
0.17  percent  of  total  hospital  costs, 
which  clearly  is  not  enough  to  distort 
the  G&A  pool. 

Response:  The  commenter's 
statements  rest  on  several 
methodological  errors.  First,  the  proper 
comparison  is  between  total  G&A  costs 
(including  malpractice  expense)  and 
malpractice  costs  for  the  same  time 
periods — not  total  hospital  costs  and 
malpractice  costs  for  different  time 
periods.  Second,  the  HCRIS  data  reUed 
on  in  our  determination  to  remove 
malpractice  costs  from  the  G&A  pool 
show  that  the  difference  between 
Medicare  utilization  [i.e.,  42.9  percent) 
and  the  national  Medicare  loss  ratio 
[i.e..  11.8  percent)  is  31.1  percent.  [See. 
51  FR  11167  (col.  3).)  The  commenter 
mistakenly  compared  values  for  two  of 
the  constants  in  the  scaling  factor 


formula  [i.e.,  Ui  and  R).  rather,  than  the 
HCRIS  data  actually  relied  on  by  the 
Secretary  in  this  context.  Contrary  to 
the  commenter's  conclusion,  the 
distortion  in  the  G&A  pool  caused  by 
malpractice  insurance  costs  of 
approximately  $266.0  million  per  annum 
clearly  results  in  cost-shifting  sufficient 
to  warrant  removal  of  those  costs  from 
the  G&A  pool.  [See.  51  FR  11167.) 

Comment-  The  Secretary's  1973 
Commission  on  Medical  Malpractice 
disputes  the  basis  of  the  interim  final 
rule  (that  is.  that  premiums  have 
increased  because  of  the  high  number  of 
claims  and  large  aggregate  losses),  and 
concluded  instead  that  premiums  had 
increased  due  to  uncertainty  as  to  either 
the  number  of  claims  that  would  be  filed 
or  the  average  loss  per  claim — factors 
that  apply  equally  to  Medicare  and  non- 
Medicare  patients. 

Response:  While  the  preamble  to  the 
interim  final  rule  fully  documents  the 
extraordinary  increase  in  malpractice 
insurance  costs  during  the  relevant  time 
periods  (see,  51  FR  11160-62),  the  1986 
rule  does  not  depend  on  whether  these 
extraordinary  increases  are  due  to  the 
high  number  of  claims  and  large 
aggregate  losses,  as  the  commenter 
asserted,  or  other  factors.  Increases  in 
losses,  misestimations  of  prior 
premiums,  and  nationaktrends  in  the 
frequency  and  severity  of  claims  are 
some  of  the  factors  that  cause  premium 
increases.  [See,  51  FR  11176  (column  2).) 
Regardless  of  the  precise  causes  of 
increases  in  premium  costs,  we  must 
apportion  premium  costs — at  whatever 
levels — in  accordance  with  applicable 
statutory  requirements  and  in  a  manner 
that  takes  account  of  the  evidence  of 
disproportionately  low  Medicare 
utilization  of  the  underlying  services. 
The  extraordinary  increase  in  these 
costs,  along  with  the  other  factors 
discussed  in  the  preamble  to  the  interim 
final  rule,  require  removal  of  these  costs 
from  the  G&A  pool. 

b.  Number  and  Size  of  Claims  Paid  ro 
Medicare  Beneficiaries. 

Comment  HCFA's  reliance  on  the 
lower  claims  costs  attributable  to 
Medicare  patients  is  questionable 
because  this  factor  ignores  the 
difference  between  claims  against 
hospitals  by  Medicare  patients  and  the 
premiums  hospitals  pay  to  insure 
against  malpractice  claims.  The  problem 
is  compounded,  according  to  the 
commenter,  by  the  fact  that  the  1986  rule 
primarily  has  retroactive  application 
whereas  insurers  writing  policies  from 
1979  to  1983  did  not  have  the  benefit  of 
hindsight.  Rates  charged  during  this 
period  were  based  primarily  on  an 
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"occupied  bed"  basis,  and  any 
adjustments  stemming  from  the 
experience  rating  of  specific  providers. 
Finally,  HCFA's  reliance  on  the 
distinction  between  underwriting 
policies  and  fashioning  an 
apportionment  policy  is  to  no  avail- 
because  lower  claim  costs  for  the  1979- 
83  period  were  not  reflected  in  lower 
premium  costs,  whereas  the  special 
apportionment  policy  established  by  the 
1986  rule  can  only  be  justified  on  the 
b'asis  of  cost  differences. 

Response:  Notably,  the  commenter 
does  not  question  the  plethora  of  data 
relied  on  by  the  Secretary  in  finding  that 
Medicare  patients  account  for  a 
disproportionately  low  share  of 
malpractice  insurance  costs.  [See,  51  FR 
11162-11165.)  The  commenter's 
criticisms  of  the  relevance  of  these  data 
are  misconceived  for  two  fundamental 
reasons.  First,  insurance  industry 
premium-setting  practices  are  partially 
based  on  a  hospital's  own  experience,  a 
fact  which  results  in  the  premium  taking 
into  account  Medicare's  major 
underutilization  of  premium  expense.  In 
establishing  hospital  premiums  (see 
generally,  51  FR  11168-11169),  the 
insurance  industry  first  determines  an 
"overall  state  rate."  Next,  it  uses 
nationally-derived  loss  ratios — similar 
to  the  loss  ratios  included  in  the  HCRIS 
data —  to  establish  "rate  relativities" 
that  divide  the  class  of  insureds  into 
various  subgroups  [e.g.,  for-profit  and 
not-for-profit  hospitals).  Finally,  each 
hospital  receives  its  own  "experience 
rating",  which  takes  into  account  its 
particular  malpractice  loss  experience. 
It  is  true  that  the  insurance  industry 
does  not  directly  consider  a  hospital's 
Medicare  utilization  rate  in  the  course  of 
setting  the  premium.  However,  the 
experience  rating  stage  of  the  premium- 
setting  process  automatically  takes  into 
account  the  disproportionately  low 
number  and  amount  of  Medicare  claims 
because  lower  premiums  will  eventuate 
for  large  and  small  hospitals  with  high 
Medicare  utilization  rates.  (See,  R.R.  at 
2869-2870.) 

Second,  the  commenter  also  ignores 
the  fact  that  a  premium  consists  of 
numerous  subcosts.  Section 
1861(v)(l)(A)  of  the  Act  directs  the 
Secretary  to  apportion  hospital  costs  in 
a  manner  that  prevents  cost-shifting 
between  Medicare  patients  and  non- 
Medicare  patients.  The  1986  rule  meets 
this  requirement  by  dividing  hospital 
malpractice  insurance  cost  into  two 
components.  The  "administrative 
component,"  which  accounts  for  8.5 
percent  of  total  premium  cost,  is 
included  in  the  G&A  pool  and  is 
apportioned  on  the  basis  of  the 


individual  hospital's  Medicare 
utilization  rate.  The  Secretary    ' 
determined  that  because  the  subcosts 
that  constitute  the  administrative 
component  are,  at  most,  only  slightly 
affected  by  the  frequency  and  amount  of 
malpractice  claims,  that  portion  of  total 
premium  cost  is  properly  apportioned  on 
a  utilization  basis.  The  "risk 
component,"  which  comprises  the 
remaining  91.5  percent  of  total  premium 
cost,  is  apportioned  on  the  basis  of  the 
scaling  factor  formula.  The  Secretary 
determined  that  because  the  subcosts 
that  constitute  the  risk  component  are 
significantly  affected  by  the  frequency 
and  amount  of  malpractice  claims,  that 
portion  of  total  premium  cost  is  properly 
apportioned  on  the  special  basis 
established  by  the  1986  rule.  Thus,  the 
1986  rule  rationally  connects  premium 
.  subcosts  and  apportionment  policy  by 
distinguishing  subcosts  that  are 
significantly  affected  by  Medicare's  low 
utilization  of  the  underlying  service  (i.e.. 
the  risk  component)  from  subcosts  that 
are  largely  unaffected  by  this  low 
utilization  (i.e..  the  administrative 
component).  Similarly,  the  Secretary 
reasonably  relied  on  information  about 
the  infrastructure  of  premium  costs, 
together  with  the  HCRIS  data  and  the 
NAIC  data,  in  finding  that  Medicare's 
disproportionately  low  utilization  of 
claims-related  costs,  among  other 
reasons,  required  the  removal  of 
malpractice  insurance  costs  from  the 
G&A  pool. 

Comment:  Neither  the  HCRIS  data  nor 
the  NAIG  study  support  the 
Department's  assertion  that  before  1979 
Medicare  was  paying  a 
"disproportionate"  share  of  malpractice 
insurance  costs. 

Response:  The  largest  subcosts  in 
total  premium  cost  are  reserves  for 
anticipated  loss  experience  and  loss 
adjustment  expense  (i.e.,  ALAE  and         < 
ULAE).  [See,  R.R.  at  2863.)  The  HCRIS 
data  show  that  Medicare  patients 
accounted  for  a  disproportionately  low 
share  of  total  claims  paid  from  1978 
through  1B83.  [See,  51  FR  11164  )  The 
NAIC  closed  claims  data  show  that 
patients  95  years  of  age  and  older 
(principaDy  Medicare  beneficiaries) 
have  lower  average  indemnities  and 
lower  ALAE  than  patients  under  65 
(generally  non  Medicare  patients).  [See, 
51  FR  11163-11164.)  The  NAIC  data  also 
show  that,  relative  to  patient  utilization. 
Medicare  patients  submit  fewer  claims 
than  non-Medicare  patients.  [See.  51  FR 
11163.)  The  NAIC  data  pertain  to  claims 
closed  in  the  years  1975  through  1978. 
Thus,  both  the  HCRIS  and  NAIC  data 
provide  evidence  that,  when  Medicare 
reimbursed  hospitals  for  premium 


expense  using  ine  pre-1979  utilization 
method,  the  program  bore  a 
disproportionate  share  of  hospital 
malpractice  insurance  costs. 
Accordingly,  it  is  rational,  consistent 
with  applicable  statutory  requirements, 
and  consistent  with  evidence  from  both 
before  and  after  1979  to  apportion 
subcosts  that  are  significantly  affected 
by  the  frequency  and  amount  of 
malpractice  claims  on  the  special  basis 
established  by  the  1986  rule. 

Comment:  One  commenter.  an 
insurance  company,  reported  that  its 
data  from  1980  through  1985  do  not 
support  HCFA's  claim  that  malpractice 
payments  to  Medicare  patients  are 
dramatically  lessi  than  for  other  patients. 
The  insurer  reports  that,  in  its 
experience,  the  average  paid  Medicare 
claim  is  90  percent  of  the  average  paid 
non-Medicare  claim.  It  concludes  that 
there  is  not  a  significant  difference  in 
the  average  indemnity  payments 
between  the  two  classes  of  risk. 
According  to  the  commenter,  its  data 
contradict  the  factual  basis  in  the  1986 
rule  for  using  the  scaling  factor  formula. 

Response:  Although  the  commenter 
presented  a  summary  description  of 
data  from  1981  through  1985  concerning 
other  issues,  the  commenter  presented 
no  specific  information  supporting  its 
assertion  that  the  average  paid 
Medicare  claim  is  90  percent  of  the  . 
average  paid  non-Medicare  claim.  In 
addition,  the  information  apparently 
stems  from  one  State.  The  Secretary's 
decision  to  remove  malpractice  costs 
from  the  G&A  pool  is  based,  in  part,  on 
our  analysis  of  the  NAIC  closed  claims 
study  data,  which  includes  23.386  claims 
from  throughout  the  United  States.  [See, 
51  FR  11144  (column  2).)  The  NAIC  data 
indicate  that,  for  claims  greater  than 
zero,  the  average  indemnity  paid  to 
persons  65  years  of  age  or  older  is  49.6 
percent  of  that  paid  to  persons  under  65 
years  of  age.  (While  the  preamble  to  the 
interim  final  rule  stated  that  elderly 
claims  were  4G.9  percent  of  awards  for 
*ose  under  66  (51  FR  11164.  col.  1).  the 
record  shows  that  49.6  percent  is  the 
proper  percentage  relationship.  [See, 
R.R.  at  2721.  Table  5a  and  2724.))  The 
disparity  is  even  greater — 41.9  percent — 
for  total  claims  submitted  by  Medicare 
beneficiaries  as  compared  to  non- 
Medicare  patients.  [See.  51  FR  11164. 
col.  1.)  It  is  clear  that  a  large,  nationally 
representative  database  such  as  the 
NAIC  database  is  more  credible  with 
respect  to  this  matter  than  the 
commenter's  unsubstantiated  assertions. 

c.  The  relative  importance  of 
malpractice  premium  costs  in  the  GM 
pool. 
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Comment:  The  HAS/Monitrend  data 
show  that  malpractice  costs  are  a 
declining  portion  of  the  G&A  pool 
insofar  as  they  decreased  from  5.8 
percent  of  the  total  pool  by  December 
31, 1979  to  3.0  percent  by  December  31, 
1984  for  hospitals  with  a  100-149  bed 
size. 

Response:  The  results  described  by 
the  commenter  are  predicated  on  the 
low  growth  rate  of  malpractice  premium 
costs  reported  in  the  HAS/Monitrend 
data.  As  explained  above,  the  premium 
cost  data  in  the  HCFA  price  index  and 
the  GAO  survey  are  more  reliable  and 
show  that  malpractice  expense 
increased  greatly  during  the  relevant 
time  period.  While  a  commenter  stated 
that  the  HAS/Monitrend  data  showed 
an  eight  percent  increase  in  malpractice 
expense  during  the  1979-84  period,  the 
HCFA  data  showed  an  83.3  percent 
cumulative  increase  for  that  period.  The 
GAO  survey  showed  a  78  percent 
increase  between  1983  and  1985,  with  a 
44.9  percent  increase  in  1984  alone. 

As  explained  above,  the  HCFA 
measure  of  the  1979-84  increase  in 
malpractice  insurance  expense  is 
comparable  to  the  increase  in  other 
component  cost  centers  of  the  G&A 
poet,  as  measured  by  the  HAS/ 
Monitrend  data  for  the  100-149  bed  size 
class.  Since  the  other  component  cost 
centers  increased  approximately  100 
percent  during  the  1379-1984  period  for 
the  100-149  bed  size  class,  the  HCFA 
and  GAO  survey  measures  of 
malpractice  insurance  expense  would 
suggest,  at  most,  a  very  slight  decline.^in 
the  overall  share  of  malpractice  in  theX^ 
G&A  pool.  Moreover,  as  explained  in  the 
preamble  to  the  interim  final  rule, 
malpractice  premiums  for  hospitals 
increased  38.2  percent  per  year  from 
1971  to  1978  while  Medicare's  own  G&A 
pool  (including  malpractice  expense] 
increased  only  13.6  percent  per  year 
during  that  period.  (See,  table  at  51  FR 
11162.) 

Comment  If  malpractice  expense  is 
6.10  percent  of  total  G&A  costs  plus 
malpractice  expense,  then  other  G&A 
costs  represent  93.90  percent  of  this 
total.  At  40  percent  utilization,  HCFA 
proposes  to  pay  0.98  percent  of  total 
G&A  costs  plus  malpractice  expense 
[i.e.,  16.14  percent  scaling  factor  formula 
times  6.10  percent  malpractice  costs.) 
According  to  the  commenter,  with  all  of 
the  other  G&A  costs  that  Medicare 
patients  incur  disproportionately,  even  a 
conservative  estimate  of  a  one  percent 
error  in  underpayment  of  the  other  G&A 
costs  [i.e.,  93.90  percent  of  the  total  G&A 
costs  plus  malpractice  expense)  would 
be  0.94  percent  of  total  G&A  costs  plus 
malpractice  expense,  which  would 


offset  any  overreimbursement  for 
malpractice  insurance  costs. 

Response:  Although  the  commenter 
refers  to  a  one  percent  error  in 
underpayment  of  the  other  G&A  costs, 
we  assume  that  he  does  not  mean  a  one 
percentage  point  lower  reimbursement 
of  the  costs  of  "other  G&A  costs."  (The 
commenter  apparently  assumes  that 
malpractice  is  part  of  the  G&A  pool,  but 
this  has  not  been  true  for  the  Medicare 
program  since  1979.)  Such  an 
interpretation  would  be  inconsistent 
with  the  calculation  actually  presented 
by  the  commenter.  We  explain  below 
what  the  commenter  apparently  does 
mean  by  the  assumed  1  percent  error. 

The  commenter  makes  two  basic 
errors  in  its  calculations  and  omits  the 
most  relevant  calculations  and 
comparisons.  First,  while  the  comment  is 
premised  on  the  situation  of  a  hospital 
with  40  percent  Medicare  utilization,  the 
commenter  mistakenly  assumes  that 
utilization-based  reimbursement  of  total 
G&A  costs  (not  including  malpractice 
expense)  would  be  100  percent  for  such 
a  hospital.  As  shown  below  (Step 
Three),  a  hospital  with  40  percent 
Medicare  utilization  would  be  paid  only 
40  percent  of  these  other  G&A  costs, 
which  amounts  to  38  percent  of  total 
G&A  and  malpractice  costs.  Second,  we 
also  explain  below  (Step  Four)  that  the 
effect  of  an  assumed  one  percent 
reimbursement  error  of  other  G&A  costs 
plus  malpractice  expense  would  be  0.38 
percent — not  0.94  percent  as  the 
commenter  suggests.  The  following  is  a 
full  presentation  of  the  scenario 
suggested  by  the  commenter,  which,  as 
we  explain  below,  does  not  detract  from 
our  determination  that  inclusion  of 
malpractice  expense  in  the  G&A  pool 
imbalanced  that  pool. 

More  importantly,  the  commenter  fails 
to  calculate  Medicare  reimbursement 
under  the  pre-1979  utilization  method 
and  compare  the  results  with  the  1986 
rule.  As  shown  below  (Steps  Five  and 
Six),  under  the  scenario  suggested  by 
the  commenter,  the  pre-1979 
methodology  yields  a  large,  certain 
overpayment  of  1.46  percent — 
amounting  to  $196  million  per  annum  for 
all  hospitals — for  malpractice  insurance 
costs,  which  far  outstrips  the  0.38 
percent  underpayment  that  is 
hypothesized  by  the  commenter. 

Step  one — The  commenter  split  total 
G&A  costs  (plus  malpractice  expense) 
between  malpractice  and  "other  G&A 
costs": 

Pefcenl 

Total  G&A  costs  plus  malpractice 
expense 100.0 


Malpractice  costs.. 
"Other  G&A  costs" 


Percent 
-6.1 

93.9 


Step  two — The  commenter  determined 
total  Medicare  reimbursement  for  all 
G&A  costs  plus  malpractice  costs  for  a 
hospital  with  40  percent  Medicare 
utilization: 


Hsk  Component 

1274* 

0.139  (tcatng  factor  at 
40  percent  Medicare 
utilization)  X  91.5 
percent 

Admintetratrve 

+3.40% 

40  percent  Medtcare 

Component 

utilizatioo  \  8  5 
percent 

1614% 

Medicare's  total  Diare 
of  malpraclice  costs 
at40parc6nl 
Medcve  utilization 

x610% 

Malpractice  costs  as  a 
percentage  of  total 

' 

G4A  cosu  plus 
malpractice  expense 

0.96% 

MedK:are  payment  lor 
malpra^ice  expense 
equals  approximately 
one  percent  of  total 
G&A  coos  plus 
malpractice  expense 
tor  a  hospital  with  40 
percent  Medicare 
utilization 

Step  three — Medicare  reimburses  40 
percent  of  "other  G&A  costs"  for  such  a 
hospital,  leading  te  the  following 
percentage  payment: 


Units  of  measuremeit 

■Other  G&A  costs" 

Untaabon  Rate...._ 

93^% 
x40% 

Percentage  of  total 
G&A  and  malpractice 
costs 

Reimburseflnent  o< 
"other  G&A  costs". 

36% 

•nd  malpractice 
costs 

Step  four— The  commenter 
determined  what  the  effect  of  a  one 
percent  error  in  Medicare 
reimbursement  of  total  G&A  costs — 
excluding  malpractice  costs — would  be 
on  total  reimbursement  for  these  "other 
G&A  costs." 


Description 

Units  of  measurement 

Reimbursement  tor 

38% 

Percent  of  total  G&A 

"other  G&A  cosis". 

and  malpractica 

COMS. 

Assumed 

X1.0% 

Percent 

Enpr  in  payment  for 

0.38% 

Percem  of  total  G&A 

"other  G&A  costs" 

and  mMpractice 

inH>liedt>y 

eosts^ 

commonter'i 

assumptions. 

^ince  the  effect  of  an  assumed  one 
percent  error  in  Medicare 
reimbursement  of  total  G&A  costs — 
excluding  malpractice  expense — would 
be  only  0.38  percent  (not  0.94  percent  as 
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the  commenter  asserted),  such  an 
assumed  error  would  not  "offset  the 
perceived  malpractice  payment",  which 
the  commenter  suggests  is  0^8  percent. 
In  fact,  the  hypothetical  hospital 
described  by  the  commenter  would  be 
overreimbursed  1.46  percent  onder  the 
pre-1979  utilization  method,  which  we 
calcalate  as  follows: 
Step  five: 


Descnptnn 

Units  of  measurement 

MaKiracttce  e>e«i*e 

610% 

Pert»ntage  ot  total  ol 
G4A  and  malpractice 
costs. 

UMoabon  Roe  usett  to 

x*iy% 

Percent 

reifnbunemani  ol 

malpractioe  eipense 

andwpr»tS79 

uMoaOon  mMtiod 

Mettcaie 

2.44% 

Percentage  ot  total  ot 

roratHjrsenwnt  o) 

G&A  and  malpractice 

malpractica  expanse 

costs. 

und«f  pre- 1979 

uUoation  method. 

Step  six: 

DeKJtplien 

Units  o<  measurement 

Medteare 

2.44% 

Percerrtage  o*  total  o» 

GAA  and  malpractice 

malpracttce  expense 

costs 

under  pre- 1«79 

utjication  method 

kfcdcare  payment  lot 

-0.88% 

PeiUBntaga  e(  In^  of 

malpractice  expense 

G4A  and  ("alpraonee 

under  1986  rule 

costs. 

Overpaymenl  ol 
malpractice  expense 
under  pre-1979 
method. 


1  46%    Percentage  of  total  o« 
GAA  and  malpractice 
costs. 


Thus,  a  hospital  with  40  percent 
Medicare  utilization  and  an  error  of  one 
percent  in  reimbursement  of  G&A  costs 
other  than  malpractice  costs  would  be 
underpaid  .38  percent  of  total  G&A  costs 
plus  malpractice  expense.  This  amount 
is  far  less  than  the  Medicare 
overpayment  for  malpractice  costs  of 
1.46  percent  that  would  have  been  made 
under  the  pre-1979  utilization  method. 
Moreover,  "a  distortion  in  . . .  (the  G&AJ 
cost  center  of  1.4  percent  would  equal 
$196.0  rftillion  per  annum."  (See.  31  FR 
11167.  col.  3.)  In  addition,  overpayment 
of  at  least  1.4  percent— with  its 
extraordinary  fiscal  impact — is  cerUin 
to  occur  [See  id. )  whereas  the  .38 
percent  underpayment  is  merely 
hypothetical.  We  consider  a  large, 
certain  overpayment  a  proper  basis  for 
corrective  rulemaking. 

Comment:  The  Department  cortcedes 
that  variotis  component  cost  centers  in 
the  G&A  pool  are  larger  than 
malpractice  insurance  costs.  The 
commenter  states  that  HCFAs  attempt 
to  distinguish  these  component  cost 
centers  on  the  grounds  that  they  are 
composed  of  discrete  costs  is  unavailing. 
The  Medicare  hospital  apportionment 


policy  established  by  the  1966  rule 
shows  that  malpractice  preamim  cost  is 
made  up  of  conrstttuent  cests,  too. 

Response:  As  explained  in  the 
preamble  to  the  interim  fuial  rul8>  the 
exact  costs  included  in  each  of 
Medicare's  component  cost  centers 
varies  among  providers^  {See,  51  FR 
11IS9.J  To  complicate  matters  further, 
the  precise  costs  included  in  the  overall 
G&A  pool  vary  among  providers  as  does 
the  exact  definitien  of  particular  costs 
included  in  that  cost  center.  By  contrast, 
malpractice  insurance  costs  are 
precisely  defined  for  Medicare  cost 
reporting  purposes.  See,  Provider 
Reimburtement  Manual,  Part  II,  section 
1907  (February  1986).  Thus,  while  we 
know  that  various  component  cost 
centers  are  larger  than  malpractice 
expense,  we  are  unsure  about  the 
precise  identity  of  the  costs  in  these 
component  centers  becanse  of  the 
flexibility  in  reporting  reqmrements. 
More  importantly,  we  have  no  evidence 
that  these  other  costs  are  overutilized  in 
a  manner  that  favors  the  program.  But 
even  if  we  had  such  information  on 
discrete  G&A  costs,  it  would  be  difficult 
to  locate  it  in  a  component  cost  center. 
Similar  problems  do  not  exist  with 
respect  to  malpractice  insurance  costs, 
which  are-  disproportionately 
undcrjtiBzed  by  Medicare  benefice  ?ries 
and  precisely  defined  for  program  cost 
reporting  purposes. 

d.  Changes  in  other  costs  in  the  G&A 
pool. 

Comment:  If  the  G&A  pool,  excluding 
malpractice  insurance  costs,  is 
imbalanded  in  favor  of  Medicare  by  as 
little  as  1.4  percent,  then  the  rationale 
for  removing  these  costs  from  the  G&A 
pool  fails.  The  commenter  reaches  the 
1.4  percent  figure  as  follows:  38.8 
percent  [i.e.,  the  average  apportionment 
based  on  utilization)  minus  15.6  percent 
[i.e.,  the  average  apportionment  under 
the  1986  rule)  times  8.1  percent  [i.e.,  the 
HCRIS-derived  ratio  of  malpractice 
costs  to  total  G&A  costs)  equals  1.4 
percent.  According  to  the  commenter, 
there  is  no  statistical  evidence  justifying 
HCFA's  reliance  on  this  confidence  level 
in  changing  the  methodology  applicable 
to  the  $14  billion  G&A  pool. 

Response:  The  commenter  has 
miscalculated  the  distortion  caused  by 
the  inclusion  of  malpractice  insurance 
costs  in  tfie  G&A  pool.  The  difference 
between  the  HCRIS-derived  national 
Medicare  utilization  rate  (42.9  percent) 
and  malpractice  loss  ratio  (11.8 
percent)— not,  as  the  commenter  states, 
the  difference  between  the 
"apportionment  averages"  yielded  by 
the  pre-1979  utilization  method  and  the 
1986  rule— should  be  multiplied  by  the 


HCRIS-derived  ratio  of  malpractice 
expense  to  total  G&A  cost  (phie 
malpractice  cost)  (6.1  percent).  [See.  51 
FR  11167.)  Each  of  these  three  HCRIS- 
derived  parameters  is  statistically 
rehable.  [See.  RJt  at  2558-25M.)  The 
resuH  is  a  distortion  factor  oil  1.9  percent 
or  $266.0  million  per  annum.  (51  FR 
11167.)  While  a  countervailing 
"imbalance  ir  favor  of  Medicare"  would 
suggest  that  it  might  not  be  necessary  lo 
remove  premiums  from  the  GAA  cost 
center,  no  reliable  evidence  exists  of 
any  such  offsetting  costs.  In  light  of  the 
pervasive,  reliable  evidence  thai 
malpractice  insurance  costs  have 
distorted  the  presumed  balance  of  the 
G&A  pool,  the  Secretary  determined  fliet 
removal  of  those  costs  was  necessary  in 
order  to  prevent  statntorily-proscribed 
cost-shifting  between  Medicare  and 
non-Medicare  palients. 

Comment:  A  significant  increase  in 
malpractice  insurance  prenriBme  does 
not  support  this  rule.  Legal  fees 
attributable  to  non-Medicare  claims 
have  also  significantly  increased  and 
may  have  more  than  offset  malpractice 
premiums.; 

Response:  The  commenter  apparently 
is  suggesting  that  legal  fees,  which  are  a 
catagory  efG&A  cost,  attributable  to 
non-Medicare  patients  have  increased 
enough  in  the  relevant  time  periods  to 
counteract  the  effect  of  increasing 
malpractice  insurance  costs.  As 
explained  in  the  preamble  to  the  interim 
final  rule  (51  FR  11166-^),  there  is  no 
evidence  that  changes  in  other  costs  in 
the  G&A  cost  center  offset  the 
imbalance  caused  by  malpracticer        I 
insurance  costs.  Moreover,  the 
commenter  included  no  quantitative 
evidence  of  tlie  magnitude  or  relative 
importance  of  alleged  increases  in  legal 
fees  related  to  non-Medicare  claims, 
how  such  costs  compare  to  legal  fees  for 
Medicare  related  claims,  and  how  legal 
fees  compare  generally  to  the  G&A  cost 
center. 

Comment:  HCFA  refuses  to 
acknowledge  the  numerous  comments 
from  the  hospital  industry  that  Medicare 
pays  a  disproportionately  low  share  of 
other  G&A  costs.  In  addition  to  the  GAA 
costs  commeated  on  previously  by  the 
industry,  which,  accorchng  to  the  . 

commenter,  included  cost  report 
preparation,  appeal  costs,  billing-related 
costs,  and  statistical  recordkeeping 
costs,  the  following  costs,  contrary  to 
HCFA's  "programmatic  experience",  are 
disproportionately  borne  by  non- 
Medicare  patients: 

(1)  Administrative  Costs:  The 
commenter  stated  that  for  the  relevant 
ti  Tie  periods  the  Medicare  program  has 
issued  thousands  of  program  changes 
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that  have  increased  administrative  costs 
tremendously.  The  commenter  provided 
a  copy  of  a  report  to  the  Secretary  that 
suggested  that  compliance  costs  could 
reach  $300  million.  The  commenter  also 
supplied  an  accounting  firm's 
description  of  the  costs  of  complying 
with  the  1979  malpractice  rule  alone. 

(2)  Uniform  Billing:  The  commenter 
asserted  that  only  the  Medicare  program 
requires  uniform  billing,  which  has 
increased  hospital  administrative 
expenses  greatly.  Specific  major 
expenses  cited  by  the  commenter 
included: 

(a)  HCFA  allegedly  forced  hospitals  to 
bear  the  full  cost  of  using  the  UB-82/ 
HCFA-1450  form:  and  then  HCFA 
started  requiring  special  billing. 

(b)  The  hospitals  must  pay  for  the 
implementation  of  new  programs  and 
the  problems  associated  with  their 
implementation. 

(c)  The  commenter  presented  various 
examples  of  how  claims  processing 
costs  for  Medicare  patients  were  shifted 
to  providers. 

(3)  The  Medicare  Cost  Report:  The 
commenter  furnished  various 
attachments  to  support  its  contention 
that  the  continual  changes  in  cost 
reporting  requirements  have  been 
unduly  burdensome  to  providers,      ' 
including  a  letter  from  HCFA 
recognizing  these  burdens. 

(4)  Computer  Costs:  The  commenter 
asserted  that  the  program  has  failed  to 
bear  its  share  of  computer  costs 
incurred  in  response  to  major 
programmatic  changes  resulting  from  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1984  (Pub.  L.  97-248)  (TEFRA) 
and  the  prospective  payment  system. 

(5)  HCFA 's  Statements  in  the  Interim 
Final  Rule  About  Specific  G&A  Costs: 
The  commenter  disputed  HCFA's 
specific  statements  about  credit/ 
collection  costs  and  the  periodic  interim 
payment  system  (PIP)  and  stated  that 
computer  claims  key  punching  costs 
were  unduly  burdensome. 

The  commenter  concluded  that 
despite  all  of  these  alleged 
disproportionalities  in  favor  of  the 
program.  Medicare  has  refused  to  allow 
discrete-costing  of  these  costs,  among 
other  G&A  costs,  in  order  to  preserve 
the  balance  of  the  G&A  pool.  According 
to  the  commenter.  these 
disproportionalities.  together  with  the 
removal  of  malpractice  expense  from 
the  G&A  pool,  will  upset  the  balance  of 
■the  G&A  pool. 

Response:  Although  the  commenter 
asserted  that  specific  G&A  costs  are 
incurred  only  for  Medicare  patients,  the 
fact  is  that  these  costs  are  incurred  for 
non-Medicare  patients  too.  Furthermore, 
while  the  commenter  alleged  that 


certain  G&A  costs  are  incurred 
disproportionately  for  Medicare  patients 
with  the  result  that  Medicare  allegedly 
pays  a  disproportionately  low  share  of 
total  G&A  costs,  neither  this  commenter 
nor  any  other  commenter  presented  any 
evidence  in  support  of  these  assertions. 
Thus,  there  is  no  reason  to  believe  that 
any  of  the  costs  referred  to  by  the 
commenter  distorted  the  presumed 
balance  of  the  G&A  pool  in  favor  of  the 
Medicare  program  or  contributed  to  the 
shifting  of  G&A  costs  to  non-Medicare 
patients.  The  following  responds  to  the 
G&A  costs  discussed  specifically  by  the 
commenter 

(1)  Administrative  Costs — The 
commenter  asserted  that  several  items 
of  costs  are  disproportionately  borne  by 
non-Medicare  payors:  program  changes 
that  have  increased  administrative 
costs;  compliance  costs  to  meet  health 
and  safety  standards;  and  costs  of 
complying  with  the  1979  malpractice 
rule.  The  commenter  presented  no 
evidence  that  these  costs  are  uniquely 
borne  by  Medicare  patients.  Similarly, 
the  commenter  submitted  no  evidence 
that  these  costs  would  offset  the 
imbalance  of  the  G&A  pool  caused  by 
malpractice  costs  much  less  that  they 
distorted  the  G&A  pool  in  favor  of  the 
program.  The  commenter  has  merely 
described  certain  costs  incurred  under 
the  Medicare  program  and  simply 
concluded — without  any  supporting 
evidence — that  these  costs  caused  an 
imbalance  in  the  G&A  pool  in  favor  of 
Medicare  or  resilhed  in  shifting  G&A 
costs  to  non-Medicare  patients.  Absent 
the  requisite  supporting  evidence,  we 
have  no  basis  to  conclude  that  the 
"administrative  costs"  referred  to  by  the 
commenter  disrupt  the  presumed 
balance  of  the  G&A  pool. 

The  compliance  costs  referred  to  by 
the  commenter  were  described  in  a  103- 
page  Final  Report  of  the  Office  of  Health 
Regulation  to  the  Secretary  of  Health 
and  Human  Services,  entitled,  "The 
Reform  of  Regulations  in  the 
Department  of  Health  and  Human 
Services:  Proposals  for  Change" 
(January  9, 1981)  ("1981  Report").  The 
1981  Report  states:  "Compliance  costs, 
for  the  number  of  hospitals  assumed  by 
HSQB  (Health  Standards  and  Quality 
Bureau)  to  be  out  of  compliance  with  the 
proposed  standards,  may  be  as  high  as 
$300  million."  (1981  Report  at  81.)  The 
$300  million  refers  to  an  undefined 
estimate  of  the  cost  of  requiring 
compliance  with  health  and  safety 
standards  included  in  an  NPRM,  dated 
)une  20, 1980,  published  in  the  Federal 
Register  (45  FR  41794).  A  new  revised 
proposal  was  published  as  an  NPRM 
dated  January  4, 1983  (48  FR  299).  The 
final  rule  related  to  that  proposal  was 


pubhshed  June  17, 1986  (51  FR  22010). 
Because  the  $300  miHion  estimate  was 
based  on  the  January  4i  1983  NPRM  and 
the  final  rule  contained  less  stringent 
health  and  safety  standards  than  the 
NPRM,  the  commenter's  reliance  on  the 
estimated  amount  is  no  longer  valid 
More  importantly,  the  commenter 
presented  no  evidence  that  the 
compliance  costs  under  the  NPRM  or  the 
final  rule  distorted  the  balance  of  the 
G&A  pool  in  favor  of  the  program  or 
resulted  in  the  shifting  of  the  costs  of  the 
G&A  pool  to  non-Medicare  patients. 
Since  costs  incurred  by  providers  to 
comply  with  health  and  safety 
standards  benefit,  in  the  absence  of 
evidence  to  the  contrary,  all  patients 
equally,  we  have  no  reason  to  believe 
that  these  compliance  costs  distorted 
the  balance  of  the  G&A  pool  or  required 
separate  apportionment. 

The  accounting  firm's  description  of 
the  1979  malpractice  rule,  which  the 
commenter  supplied,  contains  a 
description  of  the  data  required  to  be 
maintained  by  providers  under  that  rule 
(e.g.,  name  of  patient,  identification 
number  of  claim,  date  of  payment,  and 
amount  of  payment).  Maintaining  these 
data  would  have  represented  a  normal 
expectation  of  any  provider  with 
malpractice  losses,  and  therefore, 
certainly  did  not  create  an  unnecessary 
bur(fen  for  providers.  Nevertheless,  the 
commenter  presented  no  evidence  that 
Medicare  patients  incurred  more  than 
their  fair  share  of  these  costs  or  that  the 
costs  distorted  the  balance  of  the  G&A 
pool  in  the  program's  favor  or  resulted 
in  the  shifting  of  costs  of  the  G&A  pool 
to  non-Medicare  patients. 

(2)  Uniform  Billing — ^The  commenter 
asserted  that  HCFA  incrementally 
strayed  from  the  uniform  billing  concept 
to  one  that  requires  special  billing  for 
Medicare  causing  one  claim  form  to  be 
prepared  only  for  Medicare  and  another 
for  all  other  payors.  Examples  given  by 
the  commenter  are  (a)  detailed  billing 
for  laboratory  outpatient  charges,  and 
(b)  HCFA  allowing  each  intermediary 
discretion  to  completely  remove 
professional  component  charges  from 
hospital  bills.  The  commenter  concludes 
that  providers  are  now  paying  for  claim 
forms  that  provide  no  advantage  to  the 
hospitals  any  longer. 

It  is  not  true  that  providers  have  been 
burdened  with  the  cost  of  a  useless 
form.  Contrary  to  the  commenter's 
assertion,  the  uniform  bill  continues  to 
be  effectively  used  by  providers  with 
some  additional  information  required.  In 
no  way  does  this  additional  information 
lessen  the  effectiveness  of  the  uniform 
billing  form. 
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The  commenter  also  asserted  that 
HCFA  has  caused  a  shifting  of  claims 
processing  costs  to  hospitals  by 
requiring  them  to  prove  that  certain 
questions  were  asked  Medicare 
beneficiaries  for  the  purpose  of 
coordinating  benefits  among  various 
Federal  programs,  sach  as  Black  Lung 
Benefits  and  programs  of  the  Veterans 
Administration.  The  commenter  also 
gave  other  examples  to  attempt  ta  show- 
how  the  billing  process  has  been  used  to 
gather  information  without  regard  to  the 
cost  or  reasonableness  to  hospitals  (i.e.. 
the  abstract  to  be  sent  with  all  cardiac 
pacemaker  implants  and  the  fact  that 
hospitals  must  inform  mfermediaries 
that  the  beneficiary  »  a  health 
maintenance  organization  (HMO) 
enrollee  or  a  hospice  patient  receiving 
care  for  another  illness  not  related  la 
why  they  are  a  hospital  patient). 

None  of  the  above-described 
examples  furnished  by  the  commenter 
supports  the  alleged  shifting  of  claims 
processing  costs  to  non-Medicare 
patients  or  show  that  the  costs  caused 
an  imbalance  in  the  GAA  poo4  in  favor 
of  Medicare.  Absent  evidence  to  the 
contrary,  we  have  no  basis  to  conclixie 
that  the  costs  referred  to  by  the 
commenter  were  borne  inequitably  as 
between  Medicare  and  non-Medicare 
patients. 

(3)  The  Medicare  Cost  Report— The 
commenter  described  much  of  the 
history  of  the  development  of  the 
Medicare  cost  reports  and  concluded 
that  the  program  has  failed  to  pay  its 
fair  share  of  the  costs  mcurred  by 
providers  that  are  associated  with  these 
cost  reports. 

Because  there  has  been  a  number  of 
changes  in  the  Medicare  cost  report 
required  by  changes  in  legislation  and 
regulations,  HCFA  has  explored  ways  to 
reduce  the  reporting  burden,  as  was 
explained  in  the  letter  dated  March  25, 
1985  from  HCFA,  which  was  cited  by  the 
commenter.  However,  the  commenter 
failed  to  point  out  thai  each  change  in 
the  Medicare  cost  report  does  not 
require  the  development  of  an  entire 
new  data  base.  Most  changes  hi  the 
Medicare  cost  report  simply  involve  a 
change  in  the  manner  in  which  certain 
data  are  reported,  or  at  most,  require 
some  additional  data.  More  importantly, 
the  commenter  presented  no  evidence 
that  the  costs  incurred  by  prexviders  to 
comply  with  Medicare  cost  reporting 
requirements  distorted  the  G&A  pool  in 
favor  of  Medicare  or  that  G&A  costs 
were  shifted  to  non-Medicare  patients. 

(4)  Computer  Costs— The  commenter 
asserted  that  hospitals  had  to 
completely  reprogram  their  computers 
and  develop  new  computer  programs  in 
response  to  program  changes  required 


by  the  TEFRA  rate-of-increas*  limits 
established  by  Pub.  L.  97-248  and  PPS. 
The  commenter  concluded  that 
Medicaid  has  failed  to  pay  t(»  fair  share 
of  compster  costs  associated  with  these 
program  changes. 

The  commenter  did  not  exptein  that 
nwst  of  the  data  elements  associated 
with  the  TEFRA  rate-of-increase  Itonits 
and  PPS  computer  program*  were 
already  made  part  of  the  hotpital's  other 
computer  programs  prior  to  the  rate-of- 
increase  limits  and  PPS.  For  example, 
the  coding  system  used  under  the  rate- 
of-increase  limits  and  PPS  computer 
programs  to  identify  the  patient's 
diagnosis  was  already  in  Bse.  Althoo^ 
some  computer  program  changes  were 
necessary  to  accommodate  the  rate-of- 
increase  limits  and  PPS.  the  commenter 
has  not  shown  that  these  changes 
caused  an  imbalance  in  the  G&A  pool  in 
favor  of  the  program  or  resulted  in 
shifting  G&A  costs  to  non-Medicare 
patients.  Absent  evidence  to  the 
contrary,  we  have  no  basis  to  conclude 
that  the  costs  referred  to  by  the 
commenter  were  not  borne  equitably  by 
Medicare  and  non-Medicare  patients. 

(5)  HCFA 's  Statements  in  the  Interim 
Final  Rule  About  Specific  G&A  Coats — 
The  commenter  disputed  HCFA's 
position  in  the  preamble  to  the  interim 
final  rule  that  it  overpays  for  credit/ 
collection  costs.  The  comntenter 
asserted  that  HCFA  has  no  basis  for  its 
position,  because  hospitals  are  required 
to  use  the  same  credit/collection  efforts 
for  Medicare  patients  as  for  all  other 
patients. 

The  commenter  has  misunderstood 
this  progfam  requirement.  The  colIectioH 
effort  required  for  Medicare  patients 
does  not  have  to  be  the  same  as  for  all 
non-Medicare  patients.  Rather,  the 
collection  effort  for  Medicare  patients 
must  only  be  the  same  as  the  collection 
effort  for  non-Medicare  patients  with 
respect  to  a  like  amount  of  money  owed. 
Thus,  a  provider  is  not  prohibited  from 
applying  greater  collection  effort  to  non- 
Medicare  patients  if  the  amounts 
involved  are  greater  than  the  cmiounta 
due  from  Medicare  patients.  Many  non- 
Medicare  amounts  owed  are  greater 
than  Medicare  amounts  "because  the 
underlying  services  are  not  covered  by 
Medicare."  (5ee,  51  FR  11166.  col.  2.) 
That  is,  amounts  owed  by  non-Medicare 
patients  without  insurance  coverage  by 
a  third-party  payor  or  with  only  partial 
insurance  coverage  by  a  third-party 
payor  would  typically  be  greater  than 
the  relatively  small  deductible  and 
coinsurance  amounts  owed  by  Medicare 
patients.  Accordingly,  providers  would 
apply  greater  collection  effort,  and 
thereby  incur  greater  cc^lection  cost*  for 
non-Medicare  patients. 


The  commenter  also  asserted  that 
HCFA  stated  wrongly  that  prtyviders 
receiving  pa jrmerrts  under  PIP  are  not 
required  to  submit  bills  imnwtfiately 
[see.  51  FR  11166  (col.  2))  because 
providers  on  PIP  must  submit  bills 
timely. 

We  maintain  that  there  is  an 
important  difference  between  a 
requirement  for  "imnrediafe"  snbmission 
(as  a  condition  for  payment)  as  oppo«ed 
to  one  for  "timely"  submission  of  bills 
(after  payment  has  been  made).  Otrr 
purpose  in  referring  f o  PIP  was  to 
highlight  a  payment  mechanism, 
available  for  many  years,  that  has 
assisted  providers  rn  more  effrcierrfly 
managing  their  bill  processing  by 
establishing  level  interim  pajrments 
without  the  need  for  innnediate 
submission  of  bills  prior  to  payment. 
The  timely  snbmission  of  bifls 
requirement  historically  relates  to  the 
need  for  rntermediaries  to  monitor,  on  a 
continuous  basis,  the  accuracy  of  the 
rnterim  payments  for  specific  services. 

In  addition,  the  commenter  asserted 
that  HCFA,  through  its  intermediaries, 
has  been  forcing  hospitals  to  do  its 
computer  claims  key  punching  by 
requiring  hospitals  to  submit  paperless 
claims  with  computer  terminals  installed 
in  hospitals  to  process  Medicare  claims. 

The  commenter's  assertions  in  no  way 
detract  from  our  statements  in  the 
interim  final  rule  about  credit  and 
collection  costs  and  PIP.  More«ver,  a» 
explained  above  in  detail,  the 
commenter  offered  no  evidence  that  any 
of  the  foregoing  costs  caused  an 
imbalance  in  the  G&A  pool  in  favor  of 
the  Medicare  program  or  resulted  in        i 
shifting  G&A  costs  to  non-Medicare 
patients.  Absent  evidence  to  the 
contrary,  we  have  no  basis  to  conclude 
that  the  specific  costs  discussed  by  the 
commenter  disrupt  the  preswned 
balance  of  the  G&A  pool  and  were  not 
borne  equitably  by  Medicare  and  non- 
Medicare  patients.  i 

3.  The  Medicare  Hospital 
Apportionment  Methodology 

Comment  It  is  unfair  to  the  bosptta) 
industry  to  develop  an  apportionment 
methodology  based  upon  a  hypothetical 
insurance  industry  rating  system. 

Response:  We  are  obhgated  to 
apportion  malpractice  insurance  costs 
accurately  between  Medicare  and  noo- 
Medicare  patients — not  to  establish 
premium  rates  or  actual  premiums. 
Section  1861(v)(l)(A)  of  the  Act  requires 
us  to  take  insurance  industry  practice 
into  account  in  the  course  of 
determining  the  appropriate 
apportionment  methodology.  The  i 

comments  and  information  on  the  1985 
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NPRM  convinced  us  that  a  reasonable 
approach  to  apportioning  malpractice 
costs  was  to  divide  total  premium  cost 
into  two  components  that  as  described 
above,  reflect  Medicare  utilization  of  the 
underlying  services  by  apportioning  the 
risk  component  on  a  special  basis  and 
returning  the  administrative  portion  to 
the  C&A  pool  for  apportionment  on  a 
utilization  basis. 

In  developing  this  methodolog\',  we 
recognized  that  the  insurance  industry 
does  not  employ  a  single  premium- 
setting  methodology.  Rather,  hospital 
malpractice  insurance  premiums  are 
estabhshed  on  a  variety  of  different 
bases.  Nonetheless,  the  hospital 
methodology  established  by  the  1986 
rule  bears  certain  similarities  to 
insurance  industry  premium-setting 
practices.  For  example,  the  use  of  the 
national  Medicare  malpractice  loss  ratio 
in  the  scaling  factor  formula  is  similar  to 
the  use  of  experience  data  in  the  three 
main  stages  of  the  industry's  premium- 
setting  process.  [See.  51  FR  at  11168,  col. 
3.)  However,  such  similarities  between 
insurance  industry  premium-setting 
practices  and  our  apportionment 
methodology  do  not  mean  that  our 
methodology  is  impermissibly  based 
upon  a  hypothetical  insurance  industry 
rating  system.  Rather,  as  explained 
above,  we  have  simply  complied  with 
the  statutory  requirements  in 
considering  industry  practice  in  the 
course  of  designing  an  apportionment 
policy  that  precludes  providers  from 
realizing  a  windfall  under  the  pre-1979 
utihzation  method. 

Comment:  In  its  prospective 
application,  the  1988  rule  will  apply 
primarily  to  facilities  excluded  from  the 
prospective  payment  system:  Children's 
hospitals;  psychiatric  hospitals,  alcohol/ 
drug  facilities,  long-term  care  hospitals, 
rehabilitation  facilities,  and  outpatient 
services.  According  to  the  commenter, 
there  is  no  rational  basis  for  prospective 
application  of  the  1986  rule  because:  (1) 
The  HCRIS  data,  upon  which  the  scaling 
factor  formula  is  partially  based,  applies 
only  to  short-term  acute  care  facilities; 
and  (2)  malpractice  premium  rates  are 
lower  for  facilities  excluded  from  the 
prospective  payment  system  than  for 
short-term  acute  care  hospitals,  and  the 
"relativity"  of  the  former  to  the  latter 
has  been  dropping. 

Response:  As  discussed  in  our 
response  to  a  related  comment  on  the 
HCRIS  data,  the  5.882  hospital  HCRIS 
file  relied  on  in  developing  the  national 
Medicare  malpractice  loss  ratio 
included  data  on  346  identifiable 
hospitals  excluded  from  PPS,  which  is 
approximately  half  of  the  universe  of 
such  hospital  in  the  United  States. 


However,  as  explained  in  section  II 
above,  in  order  to  be  more  consistent 
and  equitable,  we  plan  to  develop  two 
sets  of  values  for  the  three  main  terms  in 
the  scaling  factor  formula  for  short-stay 
hospitals  and  for  hospitals  excluded 
from  PPS.  Thus,  the  formula  values 
applicable  to  short-stay  hospitals  is  now 
based  on  data  exclusively  from  short- 
term  acute  care  hospitals.  Until  we 
develop  the  separate  set  of  values,  the 
formula  values  established  in  the 
interim  final  rule,  on  the  basis  of  data 
from  short-stay  hospitals  and  excluded 
facilities,  will  be  applied  t9  hospitals 
excluded  from  PPS. 

The  commenter  submitted  a  summary 
description  of  ISO  data  that  allegedly 
showed  a  "relativity"  of  malpractice 
rates,  such  that  rates  for  excluded 
hospitals  were  lower  than  for  short-stay 
hospitals.  Subsequently,  we  secured  the 
underlying  ISO  data  from  the 
commenter. 

Based  on  our  analysis  of  the  ISO  data, 
we  do  not  believe  that  these  data  show 
that  malpractice  insurance  premium 
rates  for  hospitals  excluded  from  PPS 
are  lower  than  for  hospitals  subject  to 
PPS  or  that  the  alleged  "relativity"  of  the 
former  to  the  latter  is  dropping.  The 
commenter  submitted  data  based  on  an 
ISO  circular  of  March  9. 1984  titled 
"Hospital  Professional  Liability  Rate 
Revision  Status  Report"  and  a  circular 
of  March  13, 1986  titled  "Hospitals  fsicj 
Professional  Liability  Class  Relativity 
Information  Released."  The  1984  circular 
revises  the  rate  relativities  calculated  by 
ISO  as  a  guide  to  subscriber  company 
premium-setting  for  specific  classes  of 
facilities.  The  1986  circular  publishes 
recent  ISO  data  on  hospital  malpractice 
insurance.  The  commenter  accurately 
represents  the  changes  in  several 
combinations  of  clasps  from  the  1984 
circular,  although,  for  reasons  discussed 
below,  we  are  not  persuaded  by  the 
commenter's  use  of  data  from  the  1986 
document  To  the  extent  that  insurance 
companies  follow  ISO  recommendations 
in  setting  their  premiums,  these 
relativities  would  reflect  relative  prices 
between  classes  of  providers  and 
changes  in  the  relativities  may  lead  to 
relative  price  changes. 

However,  there  are  several  reasons  to 
doubt  the  relevance  and  accuracy  of  the 
submitted  data  to  the  comparison  of 
malpractice  insurance  costs  in  hospitals 
subject  to  PPS  and  those  excluded  from 
PPS.  First,  although  the  commenter 
asserts  that  the  classes  of  facilities 
examined,  are  excluded  hospitals,  in 
fact  one  and  possibly  two  of  the  three 
categories  presented  are  based  on  ISO 
facility  classes  that  do  not  include 
hospitals.  Material  prepared  by  a 


consultant  to  the  commenter  indicates 
that  the  commenter  constructed  its 
"Nursing  Home  and  Long  Term  Care 
Beds"  category  from  ISO  classes  for 
"Convalescent  or  Nursing  Homes."  The 
ISO  definition  of  these  classes  are  at 
best  ambiguous  as  to  whether  they 
include  hospitals.  The  commenter 
constructed  its  "Sanitarium  and 
Rehabilitation  Beds"  category  from  ISO 
classes  for  "Sanitariums  or  Health 
Institutions."  This  appears  to  be  an 
incorrect  use  of  the  data  by  the 
commenter  since  ISO  explicitly  states 
that  institutions  in  these  classes  are  "not 
hospitals".  (ISO,  "Commercial  Lines 
Manual — Division  Six — General 
Liability;  Professional  Liability 
Subdivision — Section  II — Medical 
Professional,"  5th  ed.,  1980,  pp.  GL-33. 
34). 

A  second  reason  to  doubt  the 
relevance  and  accuracy  of  the 
commenter's  data  is  the  long  term  trend 
in  rate  relativities.  The  commenter 
derived  the  data  from  s  comparison  of 
prior  year  relativity  data,  new  1984 
relativities  recommended  by  ISO,  and  a 
seven  year  average  relativity  for  the 
1977-1983  period.  (See.  ISO.  Op  Cit. 
1984,  Attachment  III  and  ISO,  Op.  Cit. 
1986.  Exhibit  1).  However,  examination 
of  relativities  for  individual  years  shows 
an  erratic  pattern  over  the  1977-1983 
period  (See.  ISO.  Op.  Cit.,  1988.  Exhibit 
2).  To  the  extent  that  insurance 
companies  set  premiums  based  on 
shorter  term  or  more  current  information 
than  the  ISO's  long  term 
recommendations,  relative  prices  may 
not  show  the  pattern  of  systematic 
decline  suggested  by  the  commenter. 

Finally,  we  question  the 
appropriateness  of  the  commenter's 
comparison  of  ISO  recommended 
relativities  for  the  post-1984  period  with 
allegedly  "current"  relativities 
calculated  from  the  most  recent  ISO 
data.  First,  the  ISO  data  underlying  the 
"current"  relativity  figures  in  fact 
pertain  to  the  1977-1983  period  and  are 
not  post-1984  data.  Second,  since  ISO 
makes  judgmental  recommendations  in 
setting  its  recommended  relativities,  it  is 
inappropriate  to  compare  the 
recommended  values  with  the 
"indicated"  values,  which  ISO 
calculates  from  its  data.  This  gives  a 
misleading  impression  of  a  statistical 
trend  over  time.  In  fact,  when  we 
replicated  the  commenter's  "current" 
relativities  for  the  same  categories  of 
facilities  using  1977-1981  data  (the  data 
underiying  the  ISO  1984 
recommendation)  we  found  little 
difference  from  the  "current"  value, 
which  the  commenter  calculated  from 
1977-1983  data.  This  suggests  that. 
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contrary  to  the  table  submitted  by  the 
commenter,  the  relative  price  of 
malpractice  insurance  of  excluded 
hospitals  did  not  fall  rapidly  from  1984 
to  1986.  In  fact,  this  comparison  of 
indicated  relativities  based  on  data  for 
1977-1981  and  1977-1983,  respectively, 
shows  little  change  in  the  relative  price 
of  malpractice  insurance  between  the 
categories  of  facilities  under  study  and 
non-profit  hospitals. 

a.  The  premium  breakdown. 

Comment:  The  segregation  of  the 
"administrative"  and  "risk"  components 
of  the  premium  appears  to  be  based  on 
HCFA's  study  of  one  insurance  carrier 
rather  than  an  analysis  of  the  entire 
industry.  The  single  firm  studied  may 
not  be  representative  of  the  industry, 
and  the  study  was  neither  performaid  on 
a  random  basis  nor  is  it  statistically 
valid. 

Response:  The  preamble  to  the  interim 
final  rule  generally  explains  our 
separation  of  the  administrative  and  risk 
components  of  total  premium  cost.  [See. 
51  FR  11144-^5.)  Our  specific 
calculations  are  based  on  a  study 
conducted  by  the  actuarial  consultant 
retained  to  aid  the  analysis  of  comments 
on  the  1985  NPRM.  (See  generally.  R.R. 
at  2859-65.)  The  consultant  based  his 
recommendations  on  a  consideration  of 
data  from  ISO,  the  St.  Paul  Fire  and 
Marine  Insurance  Company  (the  largest 
writer  of  hospital  malpractice 
insurance),  and  two  hospital-owned 
insurers.  Rather  than  gathering 
information  on  a  random  basis,  the 
consultant  secured  data  from  companies 
that  are  nationally  representative  of 
insurance  industry  trends.  While  the 
consultant  considered  trying  to  secure 
additional  data,  he  decided  ultimately 
that  doing  so  was  unnecessary.  [See, 
R.R.  at  2862.)  Because  the  database 
includes  the  largest  hospital  underwriter 
and  two  hospital-owned  insurers,  we 
believe  that  it  is  statistically  valid  and 
representative. 

Comment:  One  commenter  disagreed 
with  the  breakdown  of  the  hospital 
premium  in  the  1986  rule  on  the  grounds 
that  certain  unspecified  costs  were 
excluded  and  the  segregation  and 
payment  methodologies  applied  to  the 
two  components  have  no  relationship  to 
insurance  industry  practice.  The 
commenter  suggested  that  if  HCFA  were 
truly  interested  in  obtaining  the  actual 
administrative  costs  of  insurance 
companies  that  issue  malpractice 
insurance,  then  the  agency  should 
require  the  appropriate  carriers  to 
prepare  cost  reports. 

Response:  In  determining  the 
breakdown  between  the  administrative 
and  risk  components,  we  took  account 
of  all  of  the  specific  insurer  expenses 


necessary  to  account  for  total  premium 
cost.  (It  is  unnecessary  to  include  an 
amount  for  profit  because  the  return  on 
the  insurer's  investment  of  the  premium 
is  adequate  for  purposes  of  generating 
the  insurer's  profit.  See.  51  FR  11145  (col. 
2).)  Whfle  premiums  ultimately  are 
based  on  these  subcosts,  the  insurance 
industry — unlike  the  Medicare 
program — has  no  need  to  segregate  the 
premium  explicitly  into  components 
because  it  does  not  have  to  establish  a 
payment  methodology  that  accurately 
apportions  total  cost  between  two 
classes  of  payors.  As  explained  above, 
the  breakdown  established  by  the  1986 
rule  is  based  on  reliable  and 
representative  industry  data.  Thus,  there 
is  no  need  for  additional  information 
from  insurance  carriers.  Also,  there  is  no 
basis  in  law  or  regulations  that  would 
permit  HCFA  to  require  hospital 
malpractice  insurance  carriers  to 
prepare  "cost  reports"  of  their  actual 
administrative  costs. 

b.  Tha  scaling  factor  formula. 

Comment:  The  1986  rule  is  highly 
complex  and  is  based  on  a  formula  and 
assumptions  that  the  hospitals  do  not 
understand. 

Response:  While  we  understand  that 
the  scaling  factor  formula  for  the  risk 
component  could  be  considered  complex 
from  a  mathematical  standpoint,  any 
such  complexity  is  unavoidable  here, 
just  as  with  any  other  policy  or  program 
based  on  actuarial  concepts  and 
statistical  analyses.  More  importantly, 
the  basic  concepts  underlying  our 
hospital  apportionment  policy  are 
straightforward.  By  dividing  the 
premium  into  administrative  and  risk 
components,  the  1986  rule  distinguishes 
subcosts  that  are  largely  unaffected  by 
the  number  and  size  of  malpractice 
claims  from  those  that  are  significantly 
affected  by  such  factors.  Because 
Medicare  disproportionately  under- 
utilizes  the  services  underlying  the 
subcostj  affected  by  claims  experience, 
it  is  appropriate  to  use  the  scaling  factor 
formula  to  "discount"  Medicare's  share 
of  those  subcosts.  Although  the  formula, 
taken  aa  a  whole,  may  seem  complex, 
each  of  Its  terms  was  explained  in  detail 
in  the  peeamble  to  the  interim  final  rule. 
[See.  51  FR  11146-48.)  Specific 
comments  about  the  scaling  factor 
formula  and  its  terms  are  addressed  in 
this  document. 

Comment:  The  "U"  terms  and  the  "u" 
term  in  ttie  scaling  factor  formula  are 
misstated  because  they  include  labor 
and  delivery  room  days  in  total  patient 
days,  thus  understating  Medicare 
utilization.  Two  appellate  courts  have 
invalidated  the  program  instruction  that 
requires  inclusion  of  labor  and  delivery 
room  dqys  in  total  patient  days. 


Response:  Meaicare  program  policy 
mandates  the  inclusion  of  labor  and 
delivery  room  days  in  the  count  of 
inpatient  days  used  in  calculating 
program  cost  reimbursement.  The  "u" 
term  of  the  scaling  factor  formula  does 
include  labor  and  delivery  room  days 
since  the  value  of  this  term  is  based  on  a 
ratio  of  the  specific  hospital's  total 
Medicare-covered  inpatient  days  of  care 
to  its  total  inpatient  days  of  care.  [See. 
51  FR  11146.) 

The  Ui  and  Uj  terms  are  calculated 
from  HCFA  data  on  Medicare  short-stay 
hospital  days  and  AHA  data  on  short- 
stay  hospital  inpatient  days  for  all 
patients.  (51  FR  11147-48  and  R.R.  at 
3501,  3505.)  AHA  defines  inpatient  days 
as  the  "(n]umber  of  adult  and  pediatric 
days  of  care,  excluding  newborn  days  of 
care,  rendered  during  the  entire 
reporting  period"  (AHA,  Hospital 
Statistics.  1981  ed.,  Chicago,  IL:  AHA, 
1981,  with  equivalent  definitions  in  prior 
and  later  years).  Based  on  our 
understanding  that  hospitals  do  not 
report  labor  and  delivery  room  days 
separately  to  the  AHA  for  the  AHA 
Annual  Survey,  we  assume  that 
inpatient  days,  as  defined  in  the  AHA 
Annual  Survey,  include  labor  and 
delivery  room  days.  No  evidence  has 
been  submitted  by  commenters  to  the 
contrary.  Thus,  the  Ui,  Ui.  and  u  terms 
of  the  scaling  factor  formula  include  a 
consistent  treatment  of  labor  and 
delivery  room  days. 

In  addition,  we  believe  that  labor  and 
delivery  room  days  are  properly 
included  in  the  Ui.  Ui.  and  "u"  terms  in 
the  scaling  factor  formula.  As  numerous 
commenters  recognized  in  the  1979 
rulemaking  and  the  1985-86  rulemaking, 
malpractice  insurance  costs  are  incurred 
to  protect  against  a  hospital's  overall 
risk  of  malpractice  loss,  and  thus  these 
costs  benefit  all  patients.  Indeed,  the 
risk  associated  with  the  labor  and 
delivery  room  days  of  the  hospital's 
inpatients  is  particularly  serious  in 
comparison  with  many  other 
departments. 

Although  the  principle  of  including 
labor  and  delivery  room  days  in  the 
count  of  inpatient  days  used  in 
calculating  program  cost  reimbursement 
has  been  the  subject  of  litigation,  it  still 
generally  remains  program  policy. 
However,  if  a  hospital  has  a  final, 
nonappealable  judgment  that  provides 
for  the  exclusion  of  labor  and  delivery 
room  days  from  total  routine  inpatient 
days  for  a  particular  cost  reporting 
period,  we  will  also  exclude  labor  and 
delivery  room  days  from  the  "u"  term  in 
applying  the  1986  rule  to  the  hospital's 
cost  reporting  period. 
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Such  an  exclusion  of  labor  and 
delivery  room  days  from  the  "u"  term 
would  not  affect  the  "U"  terms  that 
apply  to  all  hospitals.  Since  we  lack,  at 
this  time,  a  reliable  basis  to  exclude 
labor  and  delivery  room  days  from  the 
Ui  and  Uz  terms,  we  would  have  no 
basis  for  adjusting  these  terms  for  a 
hospital  with  a  final,  nonappealable 
judgment.  In  any  event,  any  resulting 
increase  in  the  "U"  terms  (albeit  small] 
coulrf only  servfi.  to  disadvantage  a 
hospital  in  thej-esuitifig  sfipiication  of 
the  scaling  factor  formula,  because  any  . 
reimbursement  increase  produced -by  the 
change  in  the  "u"  term  would  be 
diminished  if  "Ui"  and  "Uj"  were 
increased  too. 

Comment:  The  scaling  factor  formula 
presumes  a  relationship  between  paid 
claims  identified  from  the  NAIC  and 
HCRIS  data,  on  the  one  hand,  and 
Medicare  utilization  data,  on  the  other 
hand.  The  commenter  asserted  that  the 
relationship  implicit  between  these  data 
in  the  rule  has  several  problems.  First, 
the  commenter  stated  that  the  record 
does  not  support  a  relationship  between 
these  data.  Second,  use  of  NAIC  data 
from  1975-1978,  HCRIS  data  from  1978- 
1983,  and  Medicare  utilization  data  from 
1976-1982  to  develop  parameters  for  a 
single  formula  inappropriately  combines 
information  on  different  patient 
populations.  Third,  possible  changes  in 
the  claims  tail  for  Medicare  and  non- 
Medicare  patients  subsequent  to  the 
compilation  of  the  NAIC  data  make  use 
of  the  NAIC  data  in  the  scaling  factor 
formula,  which  is  effective  May  1, 1986, 
inappropriate  especially  since  the 
claims  tail  is  much  longer  than  indicated 
by  the  NAIC  data. 

Response:  As  explained  below,  we 
believe  that,  in  general,  there  is  an 
adequate  relationship  between  the  data 
underlying  the  three  main  constants  in 
the  scaling  factor  formula.  [See 
generally.  51  PR  11146-48.)  However,  for 
the  reasons  set  forth  in  section  II.  above, 
we  plan  to  develop  separate  sets  of 
formula  values  for  short-stay  hospitals 
and  for  hospitals  excluded  from  PPS, 
and  to  have  each  set  of  values  based 
exclusively  on  data  for  the  type  of 
hospitals  in  question. 

In  the  preamble  to  the  interim  final 
rule  (51  FR  11164),  we  presented 
comparisons  of  the  HCRIS-derived 
Medicare  claims-paid  ratio  and  the 
HCFA  and  AHA-derived  Medicare 
utilization  rate.  These  data  show  that 
the  loss  ratio  is  a  stable  fraction  of  the 
utilization  rate  for  years  in  which 
comparable  data  are  available.  The  loss 
ratio  varies  between  27  percent  and  34 
percent  of  the  Medicare  utilization  rate 
with  no  apparent  trend.  When  such  a 


stable  relationship  exists,  the 
combination  of  loss  ratio  data  from 
HCRIS  and  utilization  data  from  HCFA 
and  AHA  sources  is  appropriate.  Since 
the  NAIC  data  are  the  best  information 
available  on  the  claims  tail  and  the  ratio 
of  average  ALAE  to  average  indemnity, 
and  since  those  data  pertain  to  a  period 
overlapping  the  other  data,  it  also  is 
appropriate  for  use  in  the  scaling  factor 
formula. 

The  NAIC  data  are  particularly 
valuable  because  they  include  reliable 
information  on  the  different  claims  tails 
for  Medicare  and  non-Medicare 
patients.  The  NAIC  data  show  that  the 
claims  tail  Tor  claimants  65 years  pf  age 
and  over  is  17  months,  as  compared  to 
31  months  for  claimants  under  65.  [See, 
51  FR  11147.)  The  commenter  suggests 
that  changes  in  these  values  subsequent 
to  the  date  of  the  NAIC  data  (1975-1978) 
make  use  of  results  from  the  NAIC  data 
inappropriate  in  the  1986  rule.  However, 
the  commenter  misunderstands  the  use 
we  made  of  our  analysis  of  the  NAIC 
data.  The  claims  tail  findings,  which  are 
based  on  the  NAIC  data,  were 
incorporated  in  the  rule  to  ensure  the 
accuracy  of  the  Ui  and  Uj  parameters  of 
the  scaling  factor  formula.  As  explained 
in  the  preamble  to  the  interim  final  rule 
(51  FR  11147-48),  the  U,  and  Ui  terms 
are  constants  that  represent  the  national 
Medicare  patient  utilization  rate  for 
years  properly  related  to  the  periods 
underlying  the  HCRIS-derived  adjusted 
national  Medicare  malpractice  loss  ratio 
(/,e.,  1978  through  1982  and  1979  through 
1983).  The  Ui  term  was  adjusted  for  the 
claims  tail  for  Medicare  patients  and  the 
U2  term  was  adjusted  for  the  claims  tail 
for  non-Medicare  patients.  [Id.)  Because 
the  NAIC  data  are  the  best  national 
evidence  available  on  claims  tails  and 
are  for  a  period  that  overlaps  the  1976- 
1982  Medicare  utilization  data  and 
HCRIS  data,  it  is  appropriate  to  use 
them.  Furthermore,  due  to  its  national 
character  the  NAIC  data  are  more 
representative  and  credible  than  the 
commenter's  largely  unsubstantiated 
claim  that  the  claims  tail  is  'much 
longer"  than  is  indicated  by  the  NAIC 
data.  Finally,  although  the  1986  rule  is 
effective  May  1, 1986,  it  applies  to  cost 
reporting  periods  beginning  on  or  after 
July  1, 1979. 

Comment:  The  HCRIS  data  tapes 
show  that  malpractice  losses,  like 
premiums,  vary  significantly  by  State. 
The  commenter  submitted  an  exhibit 
describing  the  purportedly  "significant 
differences  by  State  between  actual 
Medicare  malpractice  loss  experience 
for  the  State's  average  Medicare 
utilization  to  the  ratio  developed  by  the 
scaling  factor  formula."  The  commenter 
concluded  that  the  scaling  factor 


formula,  based  on  a  national  ratio  of 
Medicare  malpractice  losses  to  total 
losses,  fails  to  reimburse  hospitals 
properly,  even  considering  Medicare, 
utilization. 

Response:  As  explained  in  the 
preamble  to  the  interim  final  rule  (51  FR 
11173,  col.  2),  the  experience  rating  and 
rate  relativity  stages  of  the  premium- 
setting  process  preclude  a  meaningful 
comparison  of  a  State's  overall 
Medicare  utilization  rate  with  its  overall 
premium  levels. 

The  exhibit  submitted  by  the 
commenter  presents  the  following 
information  for  each  State:  The  States 
alleged  "average  Medicare  utilization;" 
anumher  that  appears  to  be  the  ratio  of 
Medicare  malppactice  losses  to  total 
malpractice  losses  "for  the  State's 
average  Medicare  utilization;"  and  a 
number  which  it  calls  "HCFA  Nat'l 
Ratio".  Sources  and  years  for  the  data 
are  not  specified.  The  exhibit 
emphasizes  the  contrast  between  each 
State's  alleged  Medicare/total 
malpractice  loss  ratio  and  its  "HCFA 
Nat'l  Ratio"  by  subtracting  the  latter 
from  the  former  and  presenting  the 
result  as  "Difference '. 

Upon  examination  of  several  States,  it 
appears  that  the  commenter  has 
calculated  the  so-called  "HCFA  Nat'l 
Ratio"  for  each  State  by  calculating  the 
total  Medicare  reimbursement  share  of 
premiums  (risk  and  administrative 
components)  for  the  alleged  Medicare 
utilization  presented  for  the  State  by 
using  Table  1  of  the  interim  final  rule 
[See,  51  FR  11189-90.)  For  example,  the 
commenter  asserts  that  Alabama  has  a 
47  percent  utilization  rate  and  a  23 
percent  malpractice  loss  ratio. 
Medicare's  share  of  total  premium  cost 
for  a  hospital  with  47  percent  utilization 
would  be  approximately  20  percent. 
(5ee,  51  FR  11189.  Table  1.)  According  to 
the  commenter,  the  "difference" 
between  Alabama's  alleged  loss  ratio 
(i.e.,  23  percent)  and  its  alleged  "HCFA 
Nat'l  Ratio"  (i.e.,  20  percent)  is  3 
percent. 

We  fail  to  see  how  the  exhibit 
supports  the  commenter's  claims  that 
the  1986  rule  yields  inadequate 
Medicare  reimbursement  and  that  the 
pre-1979  utilization  method  is  somehow 
preferable.  First,  the  commenter  did  not 
substantiate  the  alleged  average 
Medicare  utilization  rate  and  State  loss 
ratio.  Second,  the  commenter's 
contrasting  of  the  alleged  State  loss 
ratio  and  the  "HCFA  Nat'l  Ratio" 
suggests  that  the  appropriate  norm 
against  which  we  should  compare  other 
apportionment  statistics  is  the  State- 
specific  loss  ratio.  The  commenter's 
suggestion  that  State-specific  loss  ratios 
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should  Hgure  in  an  apportionment  policy 
is  inconsistent  with  the  commenter's 
apparent  belief  that  the  pre-1979 
utilization  method  is  the  preferable 
policy. 

c.  Reimbursement  resvJts  and 
statutory  authority. 

Comment:  Excerpts  from  the  table  in 
the  preamble  to  the  interim  final  rule  (51 
FR  11189-90)  call  into  question  whether 
the  methodology  for  reimbursement  of 
hospital  malpractice  cost  produces  a 
consistent,  logical  relationship  between 
premiums,  Medicare  utilization,  and 
Medicare  reimbursement.  For  example, 
under  the  1986  rule,  a  hospital  with  a  40 
percent  Medicare  utilization  rate* 
receives  reimbursement  for  16.14 
percent  of  its  premium  cost  while  a 
provider  with  90  percent  Medicare 
utilization  receives  70.41  percent. 
Another  commenter  stated  that  the  1986 
rule  produces  absurd  results  because 
hospitals  with  average  Medicare 
utilization  receive  much  less  than  they 
would  have  been  paid  under  the  pre- 
1979  utilization  method. 

Response:  The  commenter  apparently 
questions  the  reasonableness  of  the 
hospital  methodology  established  by  the 
1986  rule  because  Medicare's  share  of 
the  risk  component  does  not  increase  at 
the  same  rate  as  increases  in  Medicare 
utilization.  In  other  words,  under  the 
1986  rule,  a  one  percentage  point 
increase  in  Medicare  utilization  is  not 
associated  with  a  constant  increase  in 
Medicare's  share  of  the  risk  component. 
(Of  course,  there  is  a  direct  relationship 
between  increases  in  Medicare 
utilization  and  Medicare's  share  of  the 
administrative  component). 

We  designed  the  scaling  factor 
formula  so  that,  for  a  hospital  with  a 
Medicare  utilization  rate  equaling  the 
national  Medicare  utilization  rate,  a 
proportion  of  the  risk  component  of  its 
total  malpractice  premium  cost  roughly 
equal  to  the  adjusted  national  Medicare 
malpractice  loss  ratio  would  be 
apportioned  to  Medicare.  (The 
proportion  of  the  risk  component  is-  the 
scaling  factor,  which  ranges  from  0.00 
percent  of  the  risk  component  to  100 
percent  of  that  component.  [See.  51  FR 
11189-90,  Table  1  (col.  2).)  By  contrast. 
Medicare  reimbursement  of  the  risk 
component  ranges  from  0.00  percent  to 
91.5  percent  of  total  premium  cost  [See. 
51  FR  11189-90.  Table  1  (col.  3).)  As  a 
result,  for  a  hospital  with  approximately 
a  38.5  percent  Medicare  utilization  rate 
the  formula  apportions  approximately 
13.2  percent  of  the  risk  component  to 
Medicare.  [See.  51  FR  11189.  Table  1 
(col.  2).)  Under  the  1986  rule  the  program 
then  reimburses  91.5  percent  of  this 
amount  for  the  risk  component,  which 
equals  approximately  12.1  percent  of  the 


total  premium  cost.  [See.  51  FR  11189, 
Table  1  Jcol.  3).)  Under  the  rule  the 
program  also  reimburses,  on  a 
utilization  basis,  38.5  percent  of  the 
adminisfratix^e  component  [i.e.,  8.5 
percent  «f  total  premium  cost).  This 
yields  reimbursement  equal  to 
approximately  3.3  percent  of  the  total 
premium  cost  (.085  x  .385),  for  a  total 
reimbursement  of  approximately  15.4 
percent  of  premium  cost  for  such  a 
hospital  [See.  51  FR  11189  (cols.  4.  5).) 

The  basic  rationale  for  this 
apportionment  methodology  (explained 
above)  implies  three  requirements.  First, 
a  hospital  with  a  zero  Medicare 
utilization  rate  should  not  be  reimbursed 
for  its  premium.  Second,  a  hospital  with 
a  100  percent  Medicare  utilization  rate 
should  be  reimbursed  for  its  entire 
premium.  Third,  a  hospital  with 
approximately  the  national  average 
Medicare  utilization  rate  (adjusted  for 
claims  tails]  should  be  reimbursed  by 
Medicare  a  proportion  of  its  premium" 
risk  component  equal  to  the  adjusted 
Medicare  loss  ratio.  It  is  not 
mdthematically  possible  to  satisfy  these 
three  requirements  and  still  have  the 
scaling  &ctor  increase  at  a  constant 
rat^.  If  only  the  first  and  second 
requirements  were  satisfied  with  a 
constant  rate  of  increase,  the  resultant 
methodology  would  be  tantamount  to 
reimbursement  on  a  utilization  basis.  If 
only  the  first  and  third  requirements 
were  satisfied  with  a  constant  rate  of 
increase^  then  the  scaling  factor  for 
hospitals  with  100  percent  Medicare 
utilization  would  inappropriately  be  less 
than  1.00.  If  only  the  second  and  third 
requirements  were  satisfied  with  a 
constant  rate  of  increase,  the  scaling 
factor  would  inappropriately  be  zero  for 
some  hospitals  with  Medicare  utilization 
greater  than  zero.  These  results  would 
be  inappropriate  and  inequitable. 

Given  these  threshold  requirements, 
the  scaling  factor  formula  recognizes 
that  Medicare's  share  of  the  risk 
component  should  increase  at  a  rate  less 
than  the  increase  in  Medicare  utilization 
from  zero  percent  Medicare  utilization 
up  to  the  national  Medicare  utilization 
rale  adjusted  for  claims  tails.  That  is, 
the  scaling  factor  would  increase  from 
only  0.00  percent  and  13.2  percent  during 
the  interval  between  0.00  percent 
utilization  and  38.5  percent  utilization. 
[See.  51  FR  11189,  Table  1  (cols.  1,  2).] 
Conversely,  starting  from  the  national 
Medicatt  utilization  rate,  Medicare's 
share  of1he  risk  component  should 
increase  more  rapidly  than  the  rate  of 
increase  in  Medicare  utilization, 
culminating  in  100  percent 
reimbursement  for  a  hospital  with  100 
percent  Medicare  utilization.  That  is,  the 
scaling  factor  would  increase  from  13.2 


percent  to  lUu  percent  during  the 
interval  between  38.5  percent  utilization 
and  100  percent  utilization.  (Id.)  In  this 
way,  the  scaling  factor  formula  accounts 
for  the  majof  disparity  between  the 
natiortal  Medicare  utilization  rate  and 
the  national  Medicare  malpractice  loss 
ratio,  among  other  extraordinary 
disproportionalities.  in  a  manner  that        , 
satisfies  applicable  statutory  I 

requirements  and  is  equitable. 

Finally,  we  rejected  previously  (51  FR 
11180-81)  the  claim  that  the  1986  rule 
produces  arbitrary  reimbursement 
results  simply  because  the  results 
diverge  from  those  yielded  by  the  pre- 
1979  utilization  method.  The  commenter 
did  not  explain  why  it  disagreed  wnth 
our  position,  and  thus  our  analysis 
remains  unchanged. 

Comment:  The  Department  cites  no 
authority  or  data  to  support  the  split  of 
the  malpractice  premium  into  an 
administrative  component  (8.5  percent) 
and  a  risk  cmnponpnt  (91.5  percent). 

Response:  We  have  already 
summarized  the  data  relied  on  to 
support  the  premium  split  established  by 
the  1986  rule.  Ultimately,  section 
1861(v)(l)(A)  of  the  Act  authorizes  this 
division  of  total  premium  cost.  The 
statute  requites  that  reimbursement  be 
limited  to  Medicare's  share  of  total 
premium  co^.  The  1986  rule  satisfies  the 
statutory  mandate  by  segregating 
subcosts  that  vary  with  the  frequency 
and  amount  of  malpractice  claims  (that 
is,  risk  component)  and  those  that  are 
relatively  fixed,  regardless  of  claims 
filed  or  paid  (that  is,  administrative 
component).  Examples  of  the  former 
cost  elements  are  anticipated  losses 
themselves  and  the  expenses  of  | 

defending  and  processing  claims. 
Examples  of  the  latter  are  overhead 
costs  and  costs  of  risk  management 
programs.  Because  Medicare  patients  . 
disproportionately  under-utilize  the 
services  underlying  the  risk  component, 
the  statute  authorizes  apportioning 
those  costs  on  the  special  basis 
established  by  the  1986  rule. 

Comment- One  commenter  asserted 
that  hospitals  must  build  in  malpractice 
insurance  costs  to  their  charges  and  that 
Medicare's  alleged  "manipulation"  of 
malpractice  reimbursement  policy 
results  in  an  unfair  allocation  of  these 
costs  among  different  payors.  According 
to  the  commenter,  the  1986  rule  will 
result  in  overcharging  and  ' 

undercharging  other  payors  for  these      ^ 
costs,  depending  upon  the  amount 
yielded  by  specific  application  of  the 
formula. 

Response:  Far  from  "manipulating" 
reimbursement  policy,  the  1986  rule 
responds  to  the  need  to  remove 
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malpractice  insurance  irom  tne  L,6iA 
pool.  [See.  51  FR  11158-68.)  The  1986 
rule  rationally  connects  apportionment 
policy  to  premium  subcosts  in  a  way 
that  accounts  for  differences  between 
them  with  respect  to  the  effect  of  the 
frequency  and  size  of  malpractice  claims 
and  associated  loss  adjustment  expense. 
[See.  51  FR  11144-45, 11168-69.) 

Our  sole  intent  in  issuing  the  rule  is  to 
ensure  only  that  Medicare  pays  its  fair 
share  of  a  provider's  malpractice  costs. 
In  the  preamble  to  the  interim  final  rule, 
we  explained  our  determination  that  the 
1986  rule  satisfies  applicable  statutory 
requirements.  (See.  51  FR  11180-83.) 

d.  The  actuarial  consultant. 

Comment:  The  material  produced  by 
the  actuarial  consultant  contains 
endless  qualifications  and  limitations 
and  its  accuracy  has  been  tested  only  by 
HCFA,  which  knew  the  results  it  wanted 
before  hiring  the  actuarial  consultant. 

Response:  The  caution  exhibited  in 
the  consultant's  materials  reflects  the 
complexity  of  the  issues,  the  fact  that 
the  insurance  industry  does  not  use  one 
method  to  determine  premiums,  and  the 
fact  that  industry  premium-setting 
practices  do  not  determine  the  proper 
apportionment  policy.  Our 
determination  that  it  was  necessary  to 
remove  hospital  malpractice  insurance 
costs  from  the  G&A  pool  and  apportion 
them  in  a  manner  that  reflects 
Medicare's  disproportionately  low 
utilization  of  some  of  the  underlying 
services  was  reached  independently  of 
any  advice  received  from  the  actuarial 
consultant.  As  explained  in  the 
preamble  to  the  interim  final  rule  (51  FR 
11144),  the  actuarial  consultant  only 
provided  technical  assistance  in  three 
areas. 

Comment:  One  commenter  quoted  at 
length  from  a  letter  written  by  the 
actuarial  consultant  retained  by  HCFA 
J  in  the  development  of  the  1986  rule.  In 
that  letter,  the  consultant  stated  that  the 
most  important  point  made  by 
commenters  on  the  1985  NPRM  was  that 
the  insurance  industry  does  not  take  a 
hospital's  Medicare  utilization  rate  into 
account  in  the  course  of  setting  the 
premium.  The  consultant  stated  that  the 
HCRIS  data  strongly  suggest  that  rates 
should  take  into  account  a  hospital's 
specific  Medicare  utilization  rate.  The 
consultant  then  suggested  that  while  the 
problem  could  be  ameliorated  by  the 
experience  rating  of  specific  hospitals, 
experience  rating  might  not  suffice  in 
each  case.  The  consultant  concluded 
that  "the  retroactive  application  of  a 
formula  such  as  I  have  suggested  may 
not  produce  complete  equity."  After 
expressing  his  opinion  that  the 
insurance  industry  should  be 
encouraged  to  alter  its  premium-setting 


practices  to  reflect  specific  providers' 
Medicare  utilization  rates,  the 
consultant  further  noted  that  "the 
formula  is  mathematically  equivalent  to 
the  assumption  that  such  a  rating  system 
does  exist." 

The  commenter  asserted  that  the 
consultant's  statements  show  that:  (1) 
Retroactive  application  of  the  scaling 
factor  formula  yields  reimbursement 
results  based  on  criteria  that  are  not 
related  to  insurance  industry  methods  in 
setting  the  premium,  and  (2)  instead  of 
paying  hospitals'  actual  costs,  as  the 
Medicare  statute  mandates,  the  1986 
rule  retroactively  suggests  how  insurers 
should  have  set  premium  costs.  The 
commenter  concluded  that,  in 
establishing  the  1986  rule,  HCFA 
effectively  ignored  the  recommendation 
of  its  own  consultant  that  retroactive 
application  of  the  rule  would  not 
provide  equity  to  hospitals  because  the 
reimbursement  policy  differs  from 
industry  practices. 

Response:  We  disagree  with  the 
commenter's  interpretation  of  an 
isolated  comment  in  a  single  letter 
written  by  the  consultant.  The 
commenter  failed  to  recognize  that  the 
consultant's  comment  pertained 
essentially  to  the  premium-setting 
process  instead  of  the  apportionment 
problem  at  issue  in  the  rulemaking. 
Thus,  the  consultant  specifically  noted 
that  his  remarks  constituted  a  "comment 
that  is  somewhat  out  of  context."  [See, 
R.R.  at  2851.) 

Put  in  proper  perspective,  the 
consultant  actually  suggested  that, 
viewed  from  the  standpoint  of  insurance 
industry  premium-setting  practices,  the 
use  of  a  premium  breakdown  and 
scaling  formula  would  presuppose  a 
hypothetical  rating  system  that 
explicitly  accounted  for  a  hospital's 
specific  Medicare  utilization  rate.  [See, 
R.R.  at  2851-2852.)  Contrary  to  the 
commenter's  apparent  belief,  however,' 
the  consultant  was  well  aware  that  the 
specific  premium  breakdown  and 
scaling  factor  formula  actually  used  in 
the  1986  rule  were  designed  for  the 
purpose  of  apportioning  premium  costs 
(at  whatever  level)  rather  than  setting 
premium  rates.  [See,  for  example,  R.R.  at 
2816,  2822-2829,  2833,  2837-2838,  2865- 
2868.) 

Far  from  expressing  any  concern 
about  whether  the  specific  premium 
breakdown  and  scaling  factor  formula 
established  by  the  1986  rule  would 
produce,  when  properly  viewed  from  the 
standpoint  of  the  apportionment 
problem,  fully  equitable  results,  the 
consultant  stated  that  the  scaling  factor 
would  redress  precisely  that 
apportionment  problem.  Thus,  the 
consultant  stated: 


There  is  a  major  disproportionality 
between  Medicare  losses  and  non-Medicare 
losses.  In  order  to  determine  Medicare 's 
proper  share  of  the  part  of  premium  cost  thai 
is  related  to  losses,  it  is  necessary  to  take 
account  of  this  disproportionality.  In 
addressing  the  problem.  I  considered  what  I 
would  do  if  for  purposes  of  establishing 
hospital  malpractice  insurance  premiums,  I 
had  to  establish  rates  that  reflect  the 
different  loss  levels  of  Medicare  and  non- 
Medicare  patients.  Essentially.  I  considered 
how  I  would  construct  a  rate  relativity  that 
distinguishes  the  different  degree  of  risk 
posed  by  Medicare  and  non-Medicare 
patients^.  The  formula  recommended  in  my 
September  13.  1985  letter  accomplishes  this 
by  multiplying,  in  the  numerator,  the 
hospital's  own  Medicare  utilization  rate  by 
the  relative  average  Medicare  risk  level  (i.e., 
the  Medicare  rate  relativity);  and  by  dividing 
that  product  by,  in  the  denominator,  the  sum 
of  the  Medicare  rate  relativity  plus  the 
corresponding  non  Medicare  rate  relativity 
(i.e.,  the  hospital's  own  non  Medicare 
utilization  rate  multiplied  by  the  average  non- 
Medicare  risk  level).  [See.  R.R.  at  2865-2866; 
emphasis  added.) 

Clearly,  ^e  consultanttused  the 
premium-setting  process  cs  a  model  for 
addressing  the  apportionment  problem. 
While  the  1986  rule  bears  certain 
similarities  to  the  premium-setting 
process  (51  FR  11168-69),  it  does  not 
depend  logically  on  that  prpcess.  In 
particular,  the  Medicare  hospital 
apportionment  policy  established  by  the 
1986  rule  does  not  depend  on  the 
existence  of  a  hypothetical  rating 
system  that  explicitly  takes  Medicare 
utilization  into  account.  While  the 
consultant  modelled  the  scaling  factor 
formula  after  a  rating  system  that 
included  a  rate  relativity  for  Medicare 
utilization,  the  consultant  nowhere 
stated  or  implied  that  the  validity  of  the 
new  apportionment  policy  required  the 
existence  of  such  a  rating  system. 
Similarly,  the  consultant  nowhere  stated 
or  implied  that  the  equitableness  of  the 
reimbursement  results  produced  by  the 
new  policy  presupposed  such  a  system. 

4.  Use  of  malpractice  loss  experience 
is  a  valid  basis  for  partially  determining 
Medicare's  share  of  the  predominant 
component  of  malpractice  insurance 
premium  cost. 

Comment:  One  commenter,  an 
insurance  company,  contended  that  its 
own  premium  setting  process  shows  that 
malpractice  insurers  do  not  base 
premiums  upon  a  hospital's  projected 
patient  mix  between  Medicare  and  non- 
Medicare  patients  nor  upon  past  paid 
claims.  The  commenter  asserted  that  its 
premiums  reflect  the  estimated  cost  of 
potential  claims  that  may  be  asserted 
during  the  policy  period,  expected 
expenses  for  all  claims  whether  or  not 
paid,  claims  payments,  a  margin  to 
cover  random  deviations  between 


projected  and  actual  claims,  and  a  credit 
for  investment  income. 

Response:  As  we  explained  in  the 
preamble  to  the  interim  final  rule  (51  FR 
11168-69),  in  contrast  to  the  insurance 
industry,  it  is  not  our  purpose  to  set 
malpractice  insurance  premiums. 
Rather,  we  must  apportion  premium 
costs  between  Medicare  and  non- 
Medicare  patients  in  a  manner  that  is 
fair  and  consistent  with  statutory 
requirements.  While  the  insurance 
industry's  premium  setting  practices  do 
not  address  the  apportionment  problem, 
we  have  considered  those  practices  in 
developing  the  1986  rule.  Although  the 
insurance  industry  does  not  employ  a 
single  methodology,  we  have  considered 
the  main  steps  in  setting  the  premium 
and  the  role  of  various  provider 
characteristics.  [See.  51  FR  11168, 1117a) 
We  recognize  that,  at  the  present  time, 
the  industry  does  not  specifically 
consider  a  hospital's  projected  patient 
mix  between  Medicare  and  non- 
Medicare  patients  in  setting  premiums. 
While  a  hospital's  paid  clarmis  ordinarily 
are  not  considered  either,  its  incurred 
losses  usually  are  taken  into  account  in 
the  experience  rating  stage  of  the 
premium-setting  process. 

In  establishing  our  apportionment 
policy,  we  must  distingirish  Medicare 
and  non-Medicare  costs  in  a  way  that 
accounts  for  the  program's 
disproportionately  infrequent  and  small 
claims.  The  experience  rating  stage  of 
the  premium  setting  process  will  usually 
result  in  lower  premiums  that  reflect 
Medicare's  under-utilization  of  the 
underlying  services.  [See,  51  FH  11170 
(col.  1)  and  R.R.  at  2869-2870).  In  any 
event,  we  must  apportion  malpractice 
insurance  costs — at  whatever  dollar 
amount — equitably  and  in  accordance 
with  statutory  requirements.  As 
explained  in  the  preamble  to  the  interim 
final  rule  (51  FR  11172).  the  absence  of  a 
reliable  database  for  incurred  losses 
makes  it  reasonable  to  distinguish 
Medicare  and  non-Medicare  patients  in 
accordance  with  the  HCRIS-derived 
national  ratio,  which  determines  pari  of 
the  value  of  the  "R  "  constant  in  the 
scaling  factor  formula. 

Comment:  Neither  the  HCRIS  data  nor 
the  NAIC  data  support  using  a  claims 
paid  basis  for  apportioning  malpractice 
insurance  costs  between  Medicare  and 
non-Medicare  patients.  This  commenter 
stated  that  the  Department's  actuarial 
consultant  acknowledged  that  incurred 
losses  rather  than  paid  claims  are  the 
basis  upon  which  most  premiums  are 
set. 

Response:  The  HCRIS  data  and  the 
NAIC  data,  which  partially  determine 
the  values  of  the  three  main  constants  in 
the  scaling  factor  formula,  are  paid- 
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claims  data.  We  recognize  that  most 
experience  rating  is  based  on  incurred 
losses  rather  than  paid  losses.  (51  FR 
11171.)  Ope  reason  for  this  particular 
insurer  practice  is  that  the  incurred 
losses  approach  yields  more  possible 
claims  for  experience  rating  purposes. 
However,  while  we  have  considered 
insurance  industry  premium  setting 
practices  in  developing  the  1986  rule, 
those  practices  do  not  necessarily 
determine  the  proper  premium  cost 
apportionment  policy.  The  absence  of 
incurred  losses  databases  comparable  in 
relevance,  representativeness,  and 
reliability  to  HCRIS  and  NAIC,  make  it 
reasonable  to  rely  on  the  HCRIS  and 
NAIC  databases  in  adopting  the  1986 
rule.  [See,  51  FR  11171  (cols.  2,  3),  11172- 
73.) 

Commant:  One  commenter  asserted 
that  the  Department's  actuarial 
consultant  stated  that  paid  claims 
understate  the  full  costs  associated  with 
insuring  Medicare  patients  and  that 
ALAE  would  be  greater  for  Medicare 
than  non-Medicare  patients.  According 
to  the  commenter,  the  consultant 
recommended  incorporating  a  hospital's 
own  Medicare  utilization  into  the 
methodology  in  order  to  correct  any 
inequities.  "The  commenter  stated  further 
that,  except  for  saving  money.  HCFA 
provided  no  explanation  for  ignoring 
costs  actdally  incurred,  particularly  by 
underestimating  ALAE  expenses.  The 
commenter  also  stated  that  the 
consultant  and  the  Department  assumed 
that  since  premiums  include  a  factor  for 
experience,  hospitals  with  higher 
Medicare  utilization  rates  would  on  the 
average  have  lower  premiums.  The 
commenter  concluded  that,  under  these 
circumst^ices,  industry  rate  setting 
practices  create  the  result  that  the 
Department  purports  to  seek;  that  is.  fair 
reimbursement  for  Medicare  patients' 
share  of  oialpractice  premiums. 

Respoaee:  In  fact,  the  1988  rule 
accounts  fully  for  all  aspects  of 
malpractice  insurance  costs,  and 
partially  determines  reimbursement  on 
the  basis  cf  the  hospital's  specific 
utilization  rate.  [See.  51  FR  11144  45.) 
The  actuarial  consultant  suggested  that 
the  ratio  of  ALAE  to  paid  losses  (not 
ALAE  itself)  would  be  greater  for 
Medicare  patients  than  for  non- 
Medicare  patients.  [See.  R.R.  at  2622- 
2823.  282a  and  2856-2857.)  Our  analysis 
of  the  NAIC  data  revealed  two  relevant 
facts  aboit  ALAE.  First,  contrary  to  the 
commenter's  assertion,  average  ALAE 
was,  by  itself,  much  lower  for  Medicare 
patients  than  for  non-Meciicare  patients. 
(See,  51  FR  11183  (column  2).)  This  fact, 
among  otkera.  supports  our  decision  to 
remove  hospital  malpractice  costs  from 


the  G&A  pool  and  apportion  them 
separately. 

Second,  the  NAIC  data  confirmed  the 
consultant's  suggestion  that  the  ratio  of 
ALAE  to  paid  losses  is  greater  for 
Medicare  patients  than  non-Medicare 
patients.  [See,  51  FR  11148.)  As 
explained  in  the  preamble  to  the  interim 
final  rule,  we  accounted  for  this  fact  by 
adjusting  the  national  Medicare 
malpractice  loss  ratio.  The  HCRIS  data 
showed  that  the  ratio  of  Medicare  paid 
claims  to  total  paid  claims  was  11.8 
percent.  In  order  to  account  for  the 
higher  ratio  of  average  ALAE  to  average 
indemnity  for  Medicare  patients,  we 
then  raised  the  national  ratio  to  13.0 
percent.  [See.  51  FR  11146-47.)  We  next 
made  a  similar  adjustment  for  ULAE, 
resulting  in  an  adjusted  national 
Medicare  malpractice  loss  ratio  (i.e..  the 
"R"  constant)  of  13.2  percent.  [See.  51 
FR  11147.)  Far  from  "saving  money,"  as 
the  commenter  wrongly  stated,  these 
adjustments  to  the  national  ratio 
resulted  in  increased  Medicare  i 

reimbursemeot  [See,  51  FR  11189. 
Table.) 

Primarily  due  to  the  experienc&iLBting 
stage  of  the  premium  setting  proclss, 
providers  with  higher  Medicare 
utilization  rates  should  have  lower 
premiums.  [See.  51  FR  11170  (col.  1)  and 
R.R.  at  2869-2870.)  However,  this 
consequence  of  the  premium-setting 
process  will  not,  by  itself,  result  in  a  fair 
apportionment  policy.  The  commenter's 
contrary  assertion  rests  on  a  conflation 
of  the  level  of  premium  cost  with  the 
apportionment  of  that  cost  (whatever  its 
level).  Although  the  experience  rating  of 
a  specific  provider  would  eventually 
affect  the  amount  of  premium  for  the 
institution,  the  resultant  lowering  of 
total  premium  cost  could  not  serve  to 
apportion  that  cost  accurately  between 
Medicare  and  non-Medicare  patients. 
For  example.  If  a  provider  with  a  high 
Medicare  utilization  rate  received  a 
premium  reduction  from  $100,000 
annually  to  $75,000  annually,  the 
provider's  lower  premium  cost  would 
still  have  to  be  apportioned  for 
Medicare  reiiabursement  purposes. 
Contrary  to  the  commenter's  assertion, 
the  $25,000  premium  reduction  would 
not.  by  itself,  "result  in  a  fair 
apportionment  policy."  Rather,  the 
premium  reduction  would  be  an 
incidental  feature  of  the  provider's 
predominantly  Medicare  patient 
population. 

As  explained  in  the  preamble  to  the 
interim  final  rule,  no  part  of  the 
premium-setting  process  Is  intended  or"  t 
equipped  to  apportion  premium  cost 
between  Medicare  and  non-Medicare 
patients.  While  insurance  industry 
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premium-setting  practices  do  not 
address — much  less  mandate — a 
particular  result  as  to  the  proper 
apportionment  methodology,  we 
carefully  considered  those  practices  in 

.the  course  of  devising  the  1886  rule. 

ti.   Comment-  Hospitals  purchase 
malpractice  insurance  to  protect  against 
the  risk  of  future  claims  and  random 
fluctuations  in  claims,  regardless  of 
whether  the  claims  result  in  payment. 
Even  as  used  in  the  scaling  factor 
formula,  malpractice  loss  experience  is 
not  a  valid  basis  for  determining 
Medicare's  share  of  malpractice 
insurance  costs.  The  1986  rule  ignores  a 
substantial  portion  of  premium  costs, 
which  are  established  on  the  basis  of 
inciured  losses  and  at  least  some  of 
which  are  overutilized  by  Medicare 
patients. 

Response:  In  the  preamble  to  the 
interim  final  rule,  we  explained  why  the 
function  or  purpose  of  hospital 
malpractice  insurance  does  not  detract 
from  our  use  in  the  1986  rule  of  a  claims- 
paid  determinant  of  Medicare 
reimbursement  (Sr^e,  51  FR  11176-78.) 
Moreover,  as  explained  above,  we 
recognize  that  most  insurers  use 
incurred  losses  (i.e.,  pending  or  open 
claims)  to  calculate  experience  levels 
instead  of  using  paid  claims  (i.e.,  closed 
claims).  One  reason  for  this  particular 
insurer  practice  is  that  the  incurred 
losses,  approach  results  in  more 
possible  claims  for  experience  rating 
purposes,  in  the  absence  of  a  reliable 
incurred  losses  data  base  of  comparable 
relevance,  representativeness,  and 
reliability  to  HCRIS,  we  determined  that 
it  is  acceptable  to  use  paid  losses  for 
apportioning  the  risk  component  of  total 
premium  cost.  [See,  51  FR  11171.) 

Contrary  to  the  commenter's 
assertion,  our  use  of  paid  claims  data 
does  not  mean  that  we  have  ignored 
significant  parts  of  total  premium  cost 
that  supposedly  are  overutilized  by 
Medicare  patients.  Regardless  of 
whether  a  claim  is  open  or  pending, 
ALAE  is  attributable  to  the  claim  and 
ULAE  is  incurred  too.  [See,  R.R.  at  2856, 
2861,  and  2864-2865.)  Under  the  1986 
rule,  both  ALAE  and  ULAE  are  included 
in  the  risk  component,  which  is 
apportioned  on  the  basis  of  the  scaling 
factor  formula.  The  NAJC  data  show 
specifically  that,  contrary  to  the 
commenter's  unsubstantiated  assertion 
that  Medicare  patients  ovenitilize  other 
unspecified  subcosts,  the  average  ALAE 
for  Medicare  patients  is  much  lower 
than  for  non-Medicare  patients.  [See,  51 
FR  11163.)  However,  as  explained 
above,  because  the  ratio  of  average 
ALA£to  average  indemnity  is  higher  for 
Medicare  patients,  we  have  adjusted  the 


national  Medicare  malpractice  loss  ra^ 
upward  and  thereby  increased  Medicare 
reimbursement  accordingly.  [See,  51  FR 
11146-47.)  Far  from  ignoring  the  loss 
adjustment  expense  (i.e.,  ALAE  and 
ULAE)  parts  of  premium  cost,  the  1986 
rule  takes  these  subcosts  explicitly  into 
account.  Thus,  the  1986  rule  fully 
accounts  for  Medicare's  share  of 
premium  subcosts  related  to  both  paid 
and  pending  claims. 
Comment-  The  difference  between  the 

1985  proposed  rule  and  the  1986  rule  is 
that  the  latter  uses  paid  claims  to 
calculate  reimbursement  to  all 
providers,  rather  than  using  the 
provider's  own  paid  claims  ratio.  There 
is  no  evidence  in  the  record  to  establish 
that  claims  paid  on  a  purported  national 
basis  are  any  more  appropriate  than 
claims  paid  on  an  individual  basis  as  a 
means  of  apportioning  premium  costs 
between  Medicare  and  non-Medicare 
patients. 

Response:  The  commenter 
mischaracterizes  the  hospital 
apportionment  methodology  established 
by  the  1986  rule,  which  reimburses 
premium  costs  in  a  manner  that 
distinguishes  subcosts  on  the  basis  of 
whether  they  are  significantly  affected 
by  the  frequency  and  amount  of  claims. 
The  1986  rule  apportions  the 
administrative  component  of  total 
premium  cost  on  a  utilization  basis.  The 
risk  component  is  apportioned  in 
accordance  with  the  scaling  factor 
formula,  which  "discounts"  the 
hospital's  own  Medicare  utilization  rate 
by  relating  the  national  Medicare 
utilization  rate  to  the  adjusted  national 
Medicare  malpractice  loss  ratio.  As 
explained  in  the  preamble  to  the  interim 
final  rule  (51  FR  11182),  section 
1861(v)(l)(A)  of  the  Act  authorizes  this 
use  of  the  adjusted  national  ratio. 
Furthermore,  the  adjusted  national  ratio 
consists  of  the  HCRlS-deriv||^  national 
ratio  of  Medicare  losses  as  compared  to 
total  losses,  as  adjusted  for  ALAE  and 
ULAE  in  accordance  with  the  NAIC 
data.  In  view  of  the  reliability  of  the 
HCRIS  and  NAIC  data,  we  do  not 
accept  the  commenter's  unfounded 
assertion  that  the  preamble  to  the 
interim  final  rule  does  not  justify  the 

1986  rule's  use  of  the  national  ratio. 
Comment:  One  commenter  disagreed 

with  our  determination  that  section 
1861(v)(l)(A)  of  the  Act  requires  the 
Secretary  to  consider — but  not 
necessarily  to  follow — insurance 
industry  practices  in  the  course  of 
developing  reasonable  cost 
reimbursement  principles.  According  to 
the  commenter,  the  Secretary  must 
consider  and  follow  reimbursement 
practices  of  Blue  Cross  and  others. 


which  reimburse  malpractice  insurance 
costs  on  a  utilization  basis 

Response:  Section  1861(v){l)(A)  states 
that  "the  Secretary  shall  consider, 
among  other  things,  the  principles 
generally  applied  by  national 
organizations  or  established  prepayment 
organizations  (which  have  developed 
such  principles)  in  computing  the 
amount  of  payment  ...  to  providers  of 
services."  The  statute  affords  the 
Secretary  broad  discretion  as  to  whether 
to  apply  specific  insurance  industry 
practices  or  principles.  While  the 
Secretary  must  consider  relevant 
practices  or  principles,  the  statute  does 
not  require  the  Secretary  to  follow 
specific  practices  or  principles,  as  the 
commenter  asserted.  See.  e.g..  Waiter  O. 
BosweJJ  Memorial  Hospital  v.  Heckler. 
749  F.  2d  788,  801  (D.C.  Cir.  1984). 

The  Secretary  has  fully  complied  with 
the  requirements  of  section  1861(v)(l)(A) 
of  the  Act  in  promulgating  the  1986  rule. 
Historically,  we  have  carefully 
considered  industry  practices  in  the 
course  of  formulating  program  pohcy  for 
paying  providers  for  services  furnished 
to  Medicare  beneficiaries.  Those 
policies  largely  followed  industry 
practices.  However,  after  experience 
was  gained  under  the  Medicare 
program,  some  policies  were  revised 
when  it  was  determined  that  they  no 
longer  provided  for  program  payment  in 
accordance  wrth  applicable  statutory 
requirements.  Thus,  while  the  pre-1979 
utilization  method  of  apportioning 
provider  malpractice  insurance  costs 
was  in  effect  for  13  years  after  the 
inception  of  the  Medicare  program,  it 
became  necessary  to  eliminate  that 
methodology  in  1979.  We  have 
explained  why,  on  reconsideration  of 
the  issue,  reinstitution  of  that 
methodology  would  result  in  cost 
shifting  in  contravention  of  section 
1881{v)(lKA)  of  tiie  Act.  In  light  of  tiie 
record  evidence  supporting  our 
determination,  we  cannot  reinstitute  the 
pre-1979  methodology  simply  because 
private  insurance  may  have  continued 
usii^  that  methodology  after  our  initial 
action  in  1979. 

Moreover,  the  malpractice  insurance 
apportionment  policy  is  not  the  only 
policy  that  has  varied  in  some  way  from 
industry  practice.  For  example, 
begiiming  in  1969,  Medicare  regulations 
at  20  CFR  405.430  (redesignated  as  42 
CFR  405.430)  provided  for  an  inpatient 
routine  nursing  salary  cost  differential 
for  hospitals  and  SNFs.  which  was 
based  on  a  study  that  indicated  that,  on 
the  average,  elderly  patients  in  an 
institutional  setting  required  more 
general  routine  nursing  services  than 
other  patients.  (See.  36  FR  12606  (July  2, 
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1971).)  Itiis  policy  was  in  ellect  for  over 
10  years  before  being  eliminated.  [See, 
47  FR  43618  (Oct.  1. 1982).)  Also,  as 
mentioned  in  the  interim  fmal  rule  (51 
FR  11162),  the  Medicare  program 
permitted  hospitals  for  a  period  during 
1967  to  determine  separately,  apart  from 
the  normal  apportionment  process, 
clerical  billing  salaries  attributable  to 
Medicare  billings.  This  divergence  from 
industry  practice  was  permitted  to  meet 
a  need  by  hospitals  and  was 
discontinued  when  the  need  no  longer 
existed.  [See.  Bureau  of  Health 
Insurance  Intermediary  Letter  No.  218, 
April  19, 1967  and  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
1),  section  2110.2.) 

Comment:  Each  of  the  United  States 
Circuit  Courts  of  Appeals  that  has  ruled 
on  the  validity  of  the  claims  paid 
'methodology  of  the  1979  malpractice 
rule  has  held  that  the  methodology  is 
invalid.  The  commenter  concluded  that 
the  use  of  a  claims  paid  determinant  of 
reimbursement  in  the  1986  rule,  albeit  on 
a  "national"  rather  than  "institutional" 
basis,  is  contrary  t6  these  court 
decisions. 

Response:  While  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  did  not  conclusively  decide  the 
validity  of  the  1979  malpractice  rule,  the 
Court  did  hold  that  the  1979  rule 
satisfied  the  requirements  imposed  by 
the  Medicare  statute  "by  definition." 
Walter  O.  Boswell  Memorial  Hospital  v. 
Heckler,  749  F.2d  788,  802  (D.C.  Cir. 
1984).  While  some  courts  held  that  the 
claims  paid  methodology  of  the  1979 
malpractice  rule  violated  applicable 
statutory  requirements,  those  decisions 
were  based  on  purportedly  "bizarre" 
reimbursement  results,  which  stemmed 
from  the  1979  rule's  reliance  on  the 
specific  malpractice  loss  experience  of 
individual  providers.  By  contrast,  the 
particular  loss  experience  of  a  hospital 
has  no  significant  bearing  on  its 
reimbursement  under  the  1988  rule. 
Instead,  the  HCRIS-derived  national 
loss  ratio  is  used  in  the  scaling  factor 
formula  for  the  purpose  of  discounting 
the  provider's  Medicare  utilization  rate 
to  reflect  Medicare's  under  utilization  of 
the  services  underlying  the  risk 
component  of  total  premium  cost. 
Moreover,  unlike  in  the  1979  malpractice 
rule,  the  national  loss  ratio  is  adjusted 
to  account  for  associated  loss 
adjustment  expense  (i.e..  ALAE  and 
ULAE).  The  result  is  the  adjusted 
national  Medicare  malpractice  loss  ratio 
(i.e..  the  "R  "  term),  which  is  only  one  of 
the  three  main  constants  in  the  scaling 
factor  formula.  Since  no  court  has 
adjudicated  the  merits  of  the  1986  rule, 
which  differs  significantly  from  the  1979 


rule,  we  must  reject  the  commenter's 
assertion  that  extant  court  decisions  are 
inconsistent  with  the  1986  ruler 

Comment:  One  commenter.  an 
insurance  company,  suggested  that  the 
use  of  a  claims  paid  reimbursement 
determinant  in  the  1966  rule  is  flawed 
because  Ihe  Medicare  paid  claims  ratio: 
(1)  Does  aot  determine  in  any  way  the 
premium  for  a  particular  cost  reporting 
year;  (2)  includes  claims  paid  from 
premiums  paid  over  several  preceding 
years:  and  (3)  does  not  consider  the 
significant  costs  incurred  on  behal|of 
both  Medicare  and  non-Medicare 
patients  for  claims  that  are  never  paid. 

Response:  In  general,  we  do  not 
believe  that  industry  premium-setting 
practices  determine  the  proper 
apportionment  methodology.  As 
explained  above  and  in  various  parts  of 
the  preamble  to  the  interim  final  rule, 
insurance  industry  premium-setting 
practices  do  not  address  the 
apportionment  problem.  While  we 
considered  industry  practices  in 
developing  the  1986  rule  and  we 
recognize  similarities  between  those 
practices  and  the  rule,  in  the  final 
analysis  the  insurance  industry  must 
establish  premium  costs  while  we  must 
apportion  those  costs — two  very 
different  enterprises. 

Furthermore,  we  must  reject  the 
commenter's  assertion  that  the  use  of  a 
claims-paid  reimbursement  determinant 
in  the  1986  rule  is  flawed,  for  the 
following  specific  reasons. 

(1)  The  national  Medicare  claims-paid 
ratio  is  the  ratio  of  Medicare 
malpractice  losses  to  total  losses  for  the 
current  and  four  preceding  cost 
reporting  periods.  We  recognize  that 
insurers  do  not  directly  take  the  national 
loss  ratio  into  account  in  the  course  of 
setting  the  premium.  However,  our  use 
of  the  national  ratio,  as  adjusted  for 
ALAE  aqd  ULAE  [i.e..  the  "R"  constant), 
in  the  scaling  factor  formula  is 
necessary  to  ensure  that  our 
apportionment  of  total  premium  cost 
will  reflect  the  fact  that  Medicare 
patients  are  responsible  for  far  fewer 
and  smaller  malpractice  claims  than 
non-Medicare  patients.  The  fewer  and 
smaller  claims  attributable  to  Medicare 
patients  will  eventually  result  in  lower 
premiums  for  hospitals  with  high 
Medicare  utilization  rates.  [See.  51  FR 
11170  and  R.R.  at  2869-2870.)  In  any 
event,  our  use  of  the  adjusted  national 
loss  ratio  in  the  scaling  factor  formula 
enables  us  to  apportion  malpractice 
costs  in  a  manner  that  accurately 
accounts  for  Medicare's  underutilization 
of  the  risk  component  of  these  costs. 
[See,  51  FR  11180-83.) 


(2)  While  insurance  industry  premium- 
setting  practices  do  not  dictate  the 
proper  apportionment  policy,  our  use  of 
five  years  of  loss  data  in  the  national 
ratio  is  similar  to  the  experience  data  ' 
used  by  the  industry.  [See.  51  FR  11169- 
70.)  Specifically,  in  setting  the  provider's 
current  premium,  the  industry  uses 
between  three  and  five  years  of  loss 
data  ir  setting  the  statewide  rate  and 
the  various  rate  relativities,  and  it 
always  uses  five  years  of  data  for  the 
experience  rating  of  the  specific 
provider.  [Id.]  While  the  industry  usually 
uses  incurred  losses  data  [i.e.,  open  and 
closed  claims]  for  these  purposes,  there 
is  no  incurred  losses  database  available 
that  compares  in  relevance, 
representativeness,  and  reliability  to  the 
HCRIS-derived  claims-paid  ratio.  [See, 
51  FR  11171.)  Moreover,  since  the  HCRIS 
data  used  in  the  derivation  of  the 
national  loss  ratio  represent  a 
statistically  weighted  sample  of  the  loss 
experience  of  more  than  5,000  hospitals 
over  a  five-year  period,  these  data  are 
more  than  adequate.  [See.  R.R.  at  2872- 
2875.)  Thus,  there  is  no  reason  to  believe 
that  the  multiple-year  character  of  the 
paid-claims  HCRIS  data,  which 
underlies  the  national  ratio,  detracts 
from  the  1986  rule. 

(3)  While  it  is  true  that  the  HCRIS- 
derived  natiwial  ratio  per  se  does  not    ' 
account  for  costs  incurred  on  claims  that 
are  never  paid,  the  adjusted  national 
Medicare  malpractice  loss  ratio  [i.e.,  the 
"R"  term  in  the  scaling  factor  formula) 
accounts  for  ALAE  and  ULAE.  As 
explained  above,  the  HCRIS-derived 
national  ratio  of  11.8  percent  was 
adjusted  to  13.2  percent  in  order  to  | 
account  for  associated  loss  adjustment 
expense  [i.e.,  ALAE  and  ULAE). 
Furthermore,  ALAE  and  ULAE  are  both 
accounted  for  in  the  risk  component  of 
the  premium.  Since  loss  adjustment 
expense  does  not  necessarily  depend  on 
whether  a  claim  is  paid  (R.R.  at  2856, 
2861.  and  2864-2865),  it  is  clear  that  the 
1986  rule  accounts  for  those  costs  that 
are  incurred  even  though  no  claim  has 
been  paid. 

Comment:  One  commenter,  an 
insurance  company  that  issues  policies 
on  a  claims-made  basis,  stated  that  the 
projected  cost  of  unpaid  claims  is  a 
significant  component  in  rate-setting. 
The  commenter  supplied  two  exhibits 
for  the  purpose  of  supporting  its  belief 
that  many  more  claims  are  initiated  than 
'  are  actually  paid,  whereas  expenses  are 
incurred  in  connection  with  both  unpaid 
and  paid  claims.  The  commenter  stated 
that  the  interim  final  rule  included  no 
data  relating  to  asserted  but  unpaid 
claims  even  though  such  claims  are  an 
important  component  of  rate  setting. 
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According  lo  the-eomniunier,  usitiuai 
experience  were  to  be  usedrthen  HCFA"- 
would  have  to:  (a)  Identify  all  claims 
made;  and  (b)  after  a  majority  of  these 
claims  were  paid  [i.e..  within  six  or 
seven  years),  identify  the  costs  of  paid 
and  unpaid  claims  attributable  to 
Medicare  and  non-Medicare  patients, 
make  adjustments  to  reflect  the  different 
periods  claims  were  pending,  and 
reallocate  the  premium  on  the  basis  of 
all  of  these  costs.  The  commenter  further 
stated,  however,  that  even  this 
procedure  would  not  suffice  becaus^the 
insurer  does  not  make  such  an 
allocation  when  the  premium  is  set. 
Because  the  premium-setting  process 
does  not  take  a  hospital's  Medicare 
utilization  rate  into  account,  the 
commenter  concluded  that  only  the  pre- 
1979  utilization  method  is  fair  and 
consistent  with  the  Act.  especially  since 
Blue  Cross  and  other  private  insurers 
have  already  paid  premium  costs  on  this 
basis  from  the  present  back  to  1979  and 
hospitals  have  no  basis  for  changing 
payment  rates  during  that  period. 

Response:  As  explained  in  item  (3)  of 
our  response  to  the  preceding  comment, 
the  1986  rule  fully  accounts  for  costs 
incurred  for  patient  malpractice  claims 
that  are  never  paid.  It  is  simply  untrue 
that  the  1986  rule  included  no  data 
relating  to  asserted  but  unpaid  claims. 
In  adjusting  the  national  Medicare 
malpractice  loss  ratio  from  11.8  percent 
to  13.2  percent  to  take  account  of 
associated  loss  adjustment  expense,  we 
relied  primarily  on  data  regarding  ALAE 
that  we  secured  from  the  NAIC  study 
and  the  St.  Paul  Insurance  Company. 
[See,  51  FR  11146-47.)  Our  premium' 
breakdown — including  the  recognition 
of  subcosts  for  ALAE  and  ULAE  in  the 
risk  component — was  based  on  rate 
filings  by  ISO,  St.  Paul,  and  two 
hospital-owned  insurers.  [See.  R.R.  at 
2834.)  While  closed  claim  data  were 
used  to  adjust  the  national  loss  ratio,  the 
rate  filings  underlying  the  premium 
breakdown  were  not  limited  to  closed- 
claim  data.  [See.  R.R.  at  2817-2820.) 

Furthermore,  we  believe  that  the 
adjustments  made  to  the  national  loss 
ratio  obviate  the  necessity  of  pursuing 
the  additional  research  suggested  by  the 
commenter.  Our  use  of  the  NAIC  and 
HCRIS  data  for  determining  the  adjusted 
national  Medicare  malpractice  loss  ratio 
effectively  involved  the  identification  of 
all  claims  closed  in  the  period  beginning 
)uly  1975  and  ending  December  1978  for 
the  NAIC  data.  It  effectively  involves 
identification  of  the  value  of  all  paid 
claims  for  cost  reporting  periods  ending 
in  1978  through  1982  for  some  hospitals 
and  from  1979  through  1983  for  other 
hospitals  for  the  HCRIS  data.  By 


accounting  for  the  different  claims  tails 
-for  Medicare  and  non-Medicare 
patients,*Vre  made  suitable  adjustments 
for  the  different  time  periods  during 
which  these  claims 'were  closed.  {See;  51 
FR  11147-48.)  In  light  of  these 
sophisticated  adjustments  for  ALAE  and 
ULAE  (which  apply  to  both  paid  and 
unpaid  claims  (R.R.  at  2856,  2861,  and 
2864-2865),  we  see  no  need  to  expend 
the  time  and  resources  on  this 
additional  research,  especially  since  the 
results  probably  would  not  diverge 
significantly  from  the  data  underlying 
our  adjustment  to  the  national  Medicare 
loss  ratio.  Indeed,  if  we  were  to  take  the 
time  necessary  to  pursue  an  additional, 
essentially  redundant  study,  one 
improper  result  would  be  the  payment  of 
windfall  amounts  to  providers  under  the 
pre-1979  utilization  method.  In  any 
event,  the  commenter  states  (albeit  for 
different  reasons  than  those  described 
above]  that  the  additional  suggested 
research  would  be  unavailing. 

Finally,  we  reject  the  commenter's 
assertion  that  because  the  premium- 
setting  process  does  not  take  a 
hospital's  Medicare  utilization  into 
account,  only  the  pre-1979  utilization 
method  would  be  fair  and  consistent 
with  the  Act.  While  Medicare  utilization 
will  affect  a  provider's  premium  costs 
(51  FR  11170;  R.R.  at  2869-2870).  we 
must  apportion  those  costs — at 
whatever  level.  We  have  determined 
that  the  pre-1979  utilization  method 
produces  inequitable  results  in 
determining  Medicare's  share  of 
malpractice  insurance  costs.  The  1986 
rule  reflects  the  applicable  statutory 
requirements,  along  with  the  necessity 
that  malpractice  apportionment  policy 
be  tailored  to  account  for  the  fact  that 
Medicare  beneficiaries  submit  fewer 
malpractice  claims  and  receive  smaller 
awards  than  non-Medicare  patients, 
among  other  extraordinary 
disproportionalities.  While  private 
insurers  may  have  reimbursed 
malpractice-insurance  costs  on  a 
utilization  basis  during  the  1979-86 
period,  the  practices  of  private  insurers 
cannot  compel  our  use  of  that 
methodology  in  the  face  of  the 
overwhelming  record  evidence  that  the 
methodology  leads  to  cost-shifting  in 
contravention  of  section  1861(v)(l)(A)(i) 
of  the  Act. 

B.  Alternative  Methodologies 

Comment:  While  some  commenters 
reiterated  their  belief  that  hospitals 
should  be  allowed  to  purchase  separate 
policies  for  Medicare  and  non-Medicare 
patients,  they  also  agreed,  in  some 
cases,  with  our  determination  that  the 
separate  policies  option  is 
impracticable.  One  commenter 


suggested  that  the  Medicare  program 
should  "self-insure"  Medicare 
beneficiaries. 

Response:  The  issue  of  hospitals 
purchasing  separate  policies  from 
insurance  companies  was  discussed  at 
length  in  the  iriTferitn  final  rule  at  51  FR 
11191-92.      "  "■ 

The  commenter  did  not  dSscr4be  the   ' 
methodology  under  which  the  Medical* 
program  would  "self-insure"  Medicare 
patients.  One  methodology  that  could 
have  been  envisioned  by  the  commenter 
is  simply  for  the  Medicare  program  to 
pay  a  hospital's  malpractice  losses 
directly  to  the  Medicare  claimants  or  to 
the  hospital.  This  methodology  would  ^ 
offer  no  financial  incentive  for  a 
provider  to  minimize  its  losses  to,  or 
maintain  quality  care  for,  Medicare 
patients  because  the  Medicare  program 
would  bear  the  full  cost  of  malpractice 
losses  for  Medicare  patients,  with  no 
financial  risk  to  the  provider  for 
excessive  losses.  Thus,  we  do  not  view 
this  methodology  as  an  acceptable 
means  for  Medicare  apportionment  of 
malpractice  insurance  costs. 

On  the  other  hand,  the  commenter 
may  have  envisioned  a  type  of 
insurance  that  would  be  equivalent  to  a 
separate  malpractice  insurance  policy 
written  by  the  Medicare  program  that 
covers  Medicare  patients  with  the 
contributions  made  by  providers  being 
fully  allowable  under  the  Medicare 
program.  In  essence,  this  alternative  is 
similar  to  the  separate  policies  option, 
which  we  rejected  in  the  interim  final 
rule,  except  that  Medicare  would  insure 
Medicare  beneficiaries  rather  than 
commercial  insurers.  Such  an  insurance 
fund  would  presumably  be  subject  to  the 
normal  requirements  for  a  self-insurance 
fund;  for  example,  an  actuary  would 
determine  the  amount  necessary  for 
each  provider  to  pay  into  the  fund. 

We  believe  that  separate  insurance 
for  Medicare  patients  and  non-Medicare 
.  patients  would  result  in  a  combined 
total  cost  that  would  be  greater  than  the 
cost  of  a  single  insurance  policy  or  self- 
insurance  fund  because  of  inevitably 
duplicative  administrative  activities.  For 
example,  there  would  be  duplicative 
administrative  costs  involved  in 
establishing  and  updating  separate 
premium  amounts.  Once  again,  separate 
insurance  for  Medicare  patients  only 
would  offer  no  financial  incentive  for  a 
provider  to  minimize  its  losses  to 
Medicare  patients  because  the 
contributions  made  by  providers  to  the 
insurance  fund  for  Medicare 
beneficiaries  would  be  fully  allowable 
under  the  Medicare  program,  with  no 
financial  risk  to  the  provider  for 
excessive  losses. 


9«58 


Comment:  The  Secretary's  statements 
about  the  applicability  of  the  Medicare 
apportranmenl  methodology  to  Medicaid 
are  inconsistent. 

Response:  In  the  preamble  to  the 
interim  finaJ  rule,  we  stated  that  "we 
still  do  not  have  adequate  data  that 
would  support  a  methodology  for 
Medicaid  that  is  comparable  to  that 
which  we  are  adopting  for  Medicare 
under  this  final  rule."  (51  FR  11149.1 
Accordingly,  we  determined  that  "States 
should,  within  the  flexibilrty  allowed 
under  section  1902(aKl3}  of  the  Act,  use 
whatever  methodology  they  find  to  be 
most  appropriate."  [fd]  Furthermore,  we 
observed:  "Twelve  States  follow 
Mechcare  reimbursement  principles  For 
purposes  of  determining  Medicaid 
payments  to  providers.  Unless  ft  acts  to 
amend  its  State  plan  and  adopt  some 
other  rules,  each  of  these  States  wiD 
have  to  implement  this  rule:  that  is,  pay 
SP^s  for  malpractice  expense  on  a  strict 
utilization  basis,  and  pay  hospitals 
based  on  the  new  Medicare 
methodology  for  hospitals^ased  on  the 
new  Medicare  methodology'for 
hospitals  (adjusted  appropriately  for 
Medicaid)."  (51  FR  11191.) 

There  is  no  inconsistency  between  our 
decision  to  defier  to  the  States  to 
estabhsh  a  Medicaid  apportionment 
pohcy  and  our  observation  that  States 
that  follow  Medicare  reimbursement 
prmciples  will  have  to  amend  then-  Slate 
plans  in  order  to  avoid  following  the 
1986  rule  retroactive  to  July  1,  t979. 
While  we  lack  adequate  data  to  develop 
a  Medicaid  policy  similar  to  our  hospital 
apportionment  methodology  under 
Medicare,  a  State  that  follows  Medicare 
reimbursement  principles  may  wish  to 
develop  such  data  (perhaps  on  a 
Statewide  bexis)  in  order  to  adjust  the 
methodology  for  use  in  the  Medicaid 
program. 

Comment:  ttCFA's  decision 
concerning  Medicaid  reimbursement  of 
malpractice  insuranne  costs  is 
inconsistent  with  the  provisions  of  the 
1986  rule  for  SNFs  under  Medicare.  The 
1986  rule  provides  for  the  payment  of 
malpractice  costs  for  SNFs  based  on  the 
pre-1979  ntihzation  method  because 
sufficient  data  do  not  exist  to  develop 
an  alternative  methodology.  In  the 
absence  of  adequate  data  for  Medicaid, 
treatment  of  these  costs  must  be 
consistent  with  the  methodology  applied 
to  SNFs.  Tihns,  payment  under  Medicaid 
for  malpractice  oo»te  should  be  made  on 
the  basis  of  the  utilization  method. 

Response:  Under  section 
1902(a)(13)(A)  of  the  Act.  States 
generally  have  leeway  in  developing 
their  own  methodologies  for  payment  of 


specific  ousts.  Reimbursement  ef 
malpractice  insurance  costs  is  no 
exception.  Furthermore,  the  Act  does 
not  require  that  State  Medicaid 
programs  follow  Medicare  principles  of 
reimbursement.  Thus,  HCFA  caTinot 
mandate  application  of  either  the  1986 
rule  or  Ihe  utilization  method  under 
Medicaid  because  we  cannot  require  a 
State  to  follow  a  specific  payment 
methodology.  By  contrast,  we  are 
required  to  establish  an  apportionment 
methodology  for  SNFs  under  Medicare. 
Therefore,  there  is  no  inconsistency 
betweea  the  provisions  of  the  1986  rule 
regardiog  SNFs  under  Medicare  and  our 
decision  to  not  require  a  specific 
methodology  under  Medicaid. 

Co////»e/jtHCFA'8  decision  to  defer  to 
the  States  regarding  Medicaid 
reimbursement  of  malpractice  insurance 
costs  makes  no  sense.  Retroactive 
appHcafion  of  that  rule  without  specific 
guidelines  for  a  consistent  payment 
methodology  for  Medicaid  creates  an 
adminiglrative  nightmare.  Prior  to  the 
implementation  of  the  prospective 
paymertt  sjrstem  under  Medicare,  State 
Medicaid  programs  generally 
reimbursed  malpractice  costs  in 
accordance  with  Medicare  regulations 
based  on  the  utilization  method. 
However,  since  that  time  many  State 
Medicaid  programs  have  changed. 

Response:  For  States  that  follow 
Medicate  principles  of  reimbursement 
for  malpractice  insurance  costs,  the  1986 
rule  beoeme  effective  on  May  1, 1986, 
retroactive  to  July  1, 1979.  Any  of  these 
States  tkat  wishes  to  deviate  from  the 
1986  Medicare  rule  may  do  so  by 
submitting  a  State  plan  amendment 
specifying  the  methodology  it  wishes  to 
follow. 

In  general,  under  section 
1902(a)(i3j(A)  of  the  Act,  the  States 
have  considerable  flexibility  in 
designing  pajTnent  methods  and 
standards  for  their  Medicaid  hospital 
and  long-term  care  reimbursement 
systemsL  Federal  review  and  approval  of 
these  Stple  systems  are  not  directed  at 
the  metkods  and  standards  perse,  but 
rather  to  the  assurances  made  by  the 
State  concerning  the  impact  and  effects 
of  the  ultimate  payment  rates  produced 
under  the  methodology  adopted  by  the 
States.  Thus,  if  a  State  that  follows 
Medicate  wished  to  implement  the  1986 
Medicaie  rule  retroactively  to  July  1. 
1979.Mt  is  free  to  do  so  and  there  would 
be  no  need  to  amend  the  State  plan.  For 
the  reasons  explained  above,  we  do  not 
believe  that  it  is  appropriate  to  require 
the  States  to  adopt  any  specific 
methodology. 


D.  fletroactfvity 

I 

Comment  Retroactive  application  of 
the  1966  rule  establishes  a  dangeroos 
precedent  in  the  rulemaking  process     . 
because  it  undermines  provider's 
certainty  in  the  administrative  process. 

Response:  'lllnchided  in  the  concept 
of  statutory  Entitlement  to  (Medicare) 
reimbursement  is  the  possibility  that  the 
statute  or  implementing  regulations  may 
be  changed."  Germantown  Hospital  (r 
Medical  Ceater  v.  Heckler,  590  F.  Supp. 
24,  31  (E.D.  Pa.  1983).  affd.  738  F.2d  631 
(3rd  Cir.  1984).  cert  denied.  105  S.  Ct. 
906  (1985).  Malpractice  insurance  costs 
for  the  reporting  periods  governed  by 
the  1988  rule  are  not  excepted  from  this 
precept  simply  because  we  have 
determined  that  it  is  necessary  to  ap>ply 
the  new  rule  retroactively.  Section 
1861(v)(l)(AJ  of  the  Act  precludes  the 
Secretary  from  reimbursing  providers 
for  costs  determined  to  be  in  excess  of 
those  actual  and  necessary  in  the 
efficient  delivery  of  services  to 
Medicare  patients.  The  Secretary  has 
determined  that  a  wholesale  reversion 
to  the  pre-1979  utilization  method  would 
produce  a  windfall  to  providers  in 
contravention  of  section  1861(v){l)(A)  of 
the  Act.  In  order  to  prevent  such  a 
result  the  Secretary,  acting  consistently 
with  sections  1861(v)(l)(A)(ii)  and  1871 
of  the  Act  and  the  common  law, 
determined  that  it  is  necessary  to  apply 
the  1986  rule  retroactively.  [See  51  FR 
11184-87.)  Since  providers  have  krwwn 
that  retroactive  rulemaking  is  possible 
in  this  highly  regulated  field,  we  do  not 
believe  that  this  policy  threatens  the 
certainty  of  the  administrative  process. 

Comment:  HCFA  is  barred  from 
applying  its  own  regulations  to  costs 
incurred  prior  to  the  stated  effective 
date.  The  rule  is  "new  policy"  and 
cannot  be  applied  retroactively.  In  fact. 
HCFA  refers  to  the  rule  as  "new  policy." 

Response^The  commenter  has 
confused  the  effective  date  of  the  1986 
rule  (i.e..  May  1, 1986)  with  the  cost 
reporting  periods  to  which  the  1986  rule 
applies  (i.e.,  those  begirmiitg  on  or  after 
July  1, 1979).  No  provision  of  law 
prohibits  us  from  applying  the  1986  rule, 
effective  May  1, 1986,  to  cost  reporting 
periods  beginning  on  or  after  July  1, 
1979.  The  fact  that  the  W86  rule 
establishes  a  new  apportionment  policy 
does  not  mean  that  it  cannot  be  applied 
retroactively.  The  changes  in  the  1986 
rule  were  made  in  response  to  court 
criticism  of  the  1979  malpractice  rule 
and  public  comment  on  the  1985  NPRM. 
{See.  51  FR  11149.)  Our  consideration  of 
and  response  to  these  criticisms  and 
conmients  do  not  undermine  the 
determination  that  retroactive 
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application  of  the  1986  rule  is  consistent 
with  the  Act  and  the  common  law. 

Comment:  Retroactive  application  of 
the  1986  rule  is  inconsistent  with  the 
APA.  5  U.S.C.  551(4).  which  defines  a 
"rule"  as  the  ".  .  .  whole  or  part  of  an 
agency  statement  of  general  or 
particular  applicability  and  future 
effect  .  .  ." 

Response:  We  do  not  believe  that  the 
APA  definition  of  "rule"  precludes 
retroactive  application  of  the  1986  rule. 
Rather  the  reference  to  "future  effect"  in 
5  U.S.C.  551(4)  was  intended  to 
distinguish  rulemaking  from 
adjudication,  and  "rulemaking  may. 
consistent  with  legislative  intent, 
operate  retroactively."  Colyer  v.  Harris, 
519  F.  Supp.  692,  698  n.2.  (S.D.  Ohio 
1981).  This  account  of  5  U.S.C.  551(4)  is 
further  supported  by  sections 
1861(v)(l){A)  and  1871  of  the  Act,  which 
.authorize  retroactive  rulemaking,  and  by 
the  common  law  on  the  issue.  See,  e.g., 
S.E.C.  V.  Chenery  Corp..  332  U.S.  194,  203 
(1947). 

Comment:  HCFA  is  attempting  to 
eliminate  the  Medicare  appeal  rights  of 
hospitals  by  making  the  1986  rule 
retroactive.  If  the  rule  is  applied 
retroactively,  providers  will  be  denied 
full  legal  redress  since  any  appeal  issue 
that  might  be  won  by  the  industry  would 
be  potentially  subject  to  retroactive 
rulemaking. 

Response:  Providers'  appeal  rights  are 
fully  protected  under  the  1986  rule.  Once 
the  1986  rule  is  applied  to  a  provider's 
malpractice  insurance  costs,  a  notice  of 
program  reimbursement  (NPR)  will  be 
issued.  (For  cost  reporting  periods 
beginning  before  May  1, 1986,  revised 
NPRs  will  be  issued  regardless  of 
whether  a  hospital  receives  an 
additional  payment  under  the  1986  rule.) 
If  the  provider  is  dissatisfied  with  the 
reimbursement  results  produced  by  the 
1986  rule  and  it  satisfies  applicable 
statutory  requirements,  it  may  appeal  in 
accordance  with  section  1878  of  the  Act. 
[See.  HCFA  Ruling  86-2  (July  2, 1986).) 

The  spectre  of  a  provider  "prevailing" 
in  its  appeal,  only  to  be  allegedly 
deprived  of  its  "victory"  by  rulemaking 
does  not  argue  against  retroactive 
application  of  the  1986  rule.  Ultimately, 
the  application  of  the  rule  is  subject  to 
adjudication  by  the  courts.  Moreover,  as 
explained  in  section  II  above,  final 
settlements  will  be  made  under  the  1986 
rule  and  revised  NPRs  issued  under  that 
rule  for  all  hospitals  as  soon  as  possible. 
In  the  event  the  planned  separate  set  of 
formula  values  for  hospitals  excluded 
from  PPS  results  in  an  adjustment  in 
such  a  hospital's  reimbursement,  the 
NPR  issued  to  reflect  the  adjustment  will 
relate  back  to  the  NPR  to  be  issued 


imminenuy  on  tne  Dasis  ol  me  values 
established  in  the  interim  final  rule. 

E.  Application  and  Implementation  of 
the  1986  Rule 

Comment:  Interest  should  be  paid  on 
any  additional  payment  made  under  the 
1986  rule  from  the  date  of  issuance  of 
the  original  NPR  at  issue.  Another 
commenter  stated  that  if  additional 
payments  made  under  the  1986  rule 
cannot  be  made  within  thirty  days  of  the 
publication  date,  then  interest  should  be 
paid  pursuant  to  42  CFR  405.376. 

Response:  There  is  no  authority  to  pay 
interest,  under  the  terms  of  the  1986  rule, 
on  additional  payments  made  under  that 
rule.  Section  1878(f)(2)  of  the  Act  li.nits 
interest  payments  to  the  prevailing  party 
in  a  court  action,  as  awarded  by  the 
reviewing  court.  (See  also,  42  CFR 
413.64(j).)  Sections  1815(d)  and  1833(j)  of 
the  Act  provide  for  the  payment  of 
interest  on  overpayments  and 
underpayments  to  providers.  See  also  42 
CFR  405.376.  Payment  of  an  additional 
amount  under  the  1986  rule  does  not 
represent  an  underpayment  under  the 
1979  malpractice  rule.  Until  May  1, 1986. 
the  1979  rule  governed  Medicare 
reimbursement  of  malpractice  insurance 
costs.  Absent  a  final,  non-appealable 
court  judgment  to  the  contrary, 
application  of  the  1979  rule  prior  to  May 
1, 1986  could  not  have  resulted  in  an 
underpayment. 

Furthermore,  interest  is  not  payable 
beginning  30  days  after  publication  of 
the  interim  final  rule  because  the 
issuance  of  a  final  rule  is  not  a  final 
determination.  [See,  42  CFR  405.376(c).) 
However,  the  provisions  of  %  405.376 
would  apply  once  an  NPR  is  issued 
under  the  1986  rule. 

Comment:  HCFA  stated  in  the 
preamble  to  the  interim  final  rule  that 
intermediaries  will  not  make 
adjustments  to  cost  reports  for  cost 
reporting  periods  beginning  before  May 
1, 1986,  if  these  adjustments  would 
result  in  less  reimbursement  to  the 
provider  than  was  payable  under  the 
1979  malpractice  rule.  However,  the  text 
of  the  1986  rule  does  not  include  this 
provision,  but  instead  contains  the 
apparently  contrary  provision  that 
malpractice  insurance  costs  must  be 
apportioned  in  accordance  with  the  1986 
rule,  subject  to  the  Medicare  rules  of 
administrative  finality  and  reopening. 
HCFA  should  revise  the  text  of  the 
regulation  to  state  that  no  adjustment 
will  be  made  under  the  above-described 
circumstances. 

Response:  There  is  no  inconsistency 
between  the  preamble  to  the  interim 
final  rule  and  the  text  of  the  regulation 
itself.  For  cost  reporting  periods 
beginning  before  May  1, 1986,  the  1986 


rule  will  be  applied  to  all  cost  reports 
for  which  the  malpractice  insurance  cost 
determination  is  open  (i.e..  not  closed) 
or  reopenable  and  for  which  reopening 
is  requested.  [See,  51  FR  11149, 11187.) 
If,  upon  recalculation  under  the  1986 
rule,  the  intermediary  determines  that 
the  provider  would  have  received  more 
under  the  1979  malpractice  rule,  then  no 
adjustment  will  be  made.  However, 
consistently  with  the  text  of  \  413.56(a), 
the  1986  rule  will  have  been  applied  to 
the  provider's  costs  since  a  revised  NPR 
will  be  issued  (even  though  no 
adjustment  will  have  been  made). 

We  are  not  revising  the  text  of  the 
regulations  because  our  decision  not  to 
disadvantage  any  providers  applies  only 
to  a  limited  time  period  and  thus  does 
not  properly  belong  in  the  text  of  the 
regulations.  However,  we  have  already 
instructed  our  intermediaries  to 
implement  this  policy  (HCFA  Program 
Memorandums  A-8&-8,  issued  May  1986 
and  A-88-25,  issued  November  1986)  so 
that  there  will  be  no  monetary 
adjustments  for  cost  reporting  periods 
beginning  before  May  1, 1986,  if  those 
adjustments  would  have  resulted  in  less 
reimbursement  to  the  provider.  The 
same  policy  also  is  included  in  HCFA 
Ruling  86-2  (issued  July  2, 1986).  which 
is  binding  on  the  Provider 
Reimbursement  Review  Board. 

Comment:  To  deny  proprietary 
hospitals  the  additional  equity  capital 
resulting  from  the  retroactive 
application  of  the  1986  rule  is  contrary 
to  historical  settlement  practices  of 
Medicare  fiscal  intermediaries  and 
contrary  to  the  instructions  for  the 
Medicare  cost  report.  Another 
commenter  stated  that  retroactive 
application  of  the  1986  rule  means  that 
HCFA  intended  that  rule  to  apply  as  if 
the  1979  malpractice  rule  never  existed. 
The  commenter  concluded  that,  under 
such  a  supposition,  the  Act  and 
regulations  require  a  full  adjustment  in 
equity  capital  for  proprietary  providers. 

Response:  Providers  have  no  basis  in 
law,  regulations  or  program  policy  to 
claim  additional  equity  capital  from  the 
retroactive  application  of  the  1986  rule. 
Moreover,  denial  of  the  additional 
equity  capital  under  the  provisions  of 
the  rule  is  not  contrary  to  historical 
settlement  practices  of  Medicare  fiscal 
intermediaries.  Providers  have  no  basis 
on  which  to  assert  that  payments  made 
under  the  rule  subsequent  to  the 
retroactive  periods  could  have  resulted 
in  increased  equity  capital  used  for  the 
furnishing  of  patient  care  during  those 
periods.  If  the  providers  during  the 
retroactive  period  found  that  the  amount 
of  their  equity  capital  was  not  sufficient, 
and.  as  a  result,  engaged  in  necessary 
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borrowing  for  a  purpose  related  to 
patient  care,  the  program  would  have 
fuUy  paid  its  share  of  interest  expense 
on  that  borrowing. 

The  denial  of  additional  equity  capital 
reBulting  from  the  retroactive 
apphcation  of  the  1986  rule  is  not 
contrary  to  the  instructions  for  the 
Medicare  cost  report  or  the  fact  that  the 
W88  rule  replaces  the  1979  malpractice 
rule.  The  cost  report  instructions 
recognize  that  where  a  current 
underpayment  of  Medicare 
rehnbursement  occurred  as  calculated 
on  the  Medicare  cost  report  on  the  basis 
that  Medrcare's  Hability  was  less  than 
interim  payments  made  during  the  •cost 
reporting  period,  the  provider's 
Medicare  receivable  for  the 
underpayment  would  have  incre^swl  the 
current  eqtiity  capital  at  the  beginning  otf 
the  next  cost  reporting  period. 

In  addition,  the  retroactive  applrcation 
of  the  1988  rule  to  the  cost  reporting 
periods  governed  formerly  by  the  1379 
mal]»ractice  rule  does  not  entitle 
proprietary  providers  to  a  full 
ad^tment  of  equity  capital.  While  the 
1986  rule  replaces,  effective  May  1, 1966, 
the  1979  malpractice  rule,  the  1979  rule 
indisputably  governed  malpractice 
insar«nce>ooBt  reimbursement  between 
1S79  and  1986.  Thus,  there  n  no  basis  to 
recognize  a  Medicare  receivable  as  of 
the  time  of  a  retraactive  cost  reporting 
period  for  an  additional  payment  made 
under  the  1986  rule.  Any  additional 
amount  now  paid  under  the  1986  rule 
was  sot  a  Medicare  receivable  at  the 
time  when  the  retroactive  cost  reporting 
period  occurred  i>ec8iise  the  1979 
malpractice  rule  govemed  at  that  time. 
Thus,  the  denial  of  addibenal  equity 
capital  for  the  cost  repwling  psiods 
beginning  before  the  effective  date  of 
the  1966  rule  is  consistent  with  historical 
sdttlemeni  practices,  the  instructions  for 
the  Medicare  cost  report,  and  the 
repiacemettt  of  the  1979  malpractice  rule 
with  the  1986  rule. 

Commeat:  It  is  incoasistent  to  apply 
the  1986  rule  retroactively  but  not 
retroactively  adjust  the  hospital  specific 
and  Federal  prospective  payment  rates. 
Another  coramenter  stated  that  HCFA's 
retroactive  application  of  the  1988  rule  is 
indicative  of  its  belief  that  that  rule 
always  applied  and  the  1979  malpractice 
rule  never  existed.  According  to  the 
commenter,  retroactive  ^plication  of 
the  1986  rule  means  that  the  Federal 
rates  must  be  adjusted  to  account  for  the 
additional  reimbursement  that  should 
have  beeo  paid  under  the  1986  rule. 

"Response:  The  retroac^e  application 
of  the  1986  rule  is  authorized  by  sections 
1881(v)Ill(AlTii3  and  1871  of  the  Act  for 
cost-based  reimbursement.  The  Social 
Security  Amendments  of  1983  (Pub.  L. 


98^1)  radically  altered  Medicare's 
reimbarsemeBt  system  by  (mandating 
payment  in  accordance  with 
prospectively  determined  rates.  The 
prospective  payment  rates  consist  of  the 
Federal  fate  and  the  hospital-specific 
nate  during  tbe  fottr-yesr  ttansitioD  frore 
the  cost-based  system  to  the  prospective 
payment  system,  {fiee  generally,  42  CFR 
412.70.  See  also.  51  FR  31526  (September 
3, 1986)  concerning  the  effect  of  the  1986 
rale  on  the  updating  of  the  prospective 
payment  rates  for  FY  1967.)  -^ 

Unlike  the  retrospective  cost^based 
reimbursement  system,  the  Federal  rate 
is  not  Bisect  to  retroactive  change. 
{See.  42  CFR  412.62  and  412£3.) 
Although  the  1986  rule  replaces, 
effective  May  1, 1966,  the  1979 
malpH-adice  rale,  the  1979  rede 
unquestionably  existed  from  1970 
through  1986  and  the  Federal  rate  m 
based  on  data  from  cost  reporting 
periods  ending  in  1981. 

The  hospital-Bpecific  rate  is  only 
subject  tD  retroactive  change  in  linuted 
circumstances.  [See.  42  CFR 
412.72(aX3y  Congress  recognized  that 
in  order  to  begin  tfie  prospective 
payment  system  timely,  the  hoapita}- 
specific  rate  would  have  to  be 
estabhshed  rapidly,  often  using 
estimated  costs  and  data.  It  was 
Congress'  expectation  that  the  hospital- 
specific  rale  -would  be  based  on  the  best 
data  available  at  the  time  therafteif^ 
esttfblished.  (H JL.  Conf.  R^p.  Np.^^7, 
98th  Cong.  1st  Sess.  182  (1888).  reprinted 
in  1983  MS.  Code  Cong.  &  Ad.  News  404, 
472.)  Thss,  the  regulations  generally 
limit  revisions  to  the  hoapital-sfwcific 
rate  to  cest  reporting  periods  beginning 
on  or  ailer  additional  base-year  costs 
are  recognized.  [See.  42  CFB 
412.72(a)(3!^)  Fevisions  to  the  hospital- 
speciHc  rate  are  to  be  given  retroactive 
effect  only  if  the  intermediary's 
determination  of  a  hospital's  base-year 
costs  was  imreasonable  and  clearly 
erroneous  in  light  of  the  best  avadlable 
data  at  Sie  time  the  determination  was 
made.  [See.  42  CFR  412.72(h)(2).)  tinder 
the  circumstances  at  the  hme,  the  1879 
malpractice  rule  yielded  the  best 
available  data  upon  which  to  base  the 
malpractice  aspect  of  the  bospital- 
specific  tate.  Thus,  there  is  no 
inconsistency  between  making  the  1966 
rule  retrsaotrve  and  limiting  revision  of 
the  hospital-specific  rate  to  cost 
reporting  periods  beginniag  on  or  after 
May  1.  IpOg. 

Comiaeaat  Even  if  the  hospital-specific 
rate  is  not  revised  retrospectively,  every 
provider  should  have  its  rate  adjusted 
effective  May  1, 1986.  if  its  cost 
reporting  period  ordinarily  would  have 
commeiu:ai  between  October  1. 1985 
and  Apiil  Sa  1988.  The  conunenter 


asserted  that  doe  to  the  enactment  of 
the  CoRsokidated  Omnibus  Budget 
Reconcihation  Act  of  1^5  tPub.  L  99- 
272).  those  providers'  rates  will  have  \o 
be  adjusted  va  or  after  May  1. 1686  in 
aay  event  According  to  the  corameiitef . 
the  rationale  for  not  making  a 
retroactive  adjustment  to  the  hospital- 
specific  rate  is  to  avoid  administrative 
burden.  But  this  rationale  would  no\ 
apply  to  hospitals  with  cost  reporting 
periods  beginning  between  October  1. 
198S  through  April  36, 1986,  since  their 
payment  rates  will  be  adjusted  on  or 
after  May  1, 1986.  The  commenter 
conohided  that  the  hospital-specific  rate 
for  these  hospitals  should  be  adjusted 
because  the  "freeze"  created  by 
Congress,  in  essence,  forestalled  the 
annual  adjustment  of  their  rates. 

Response:  The  commenter  is  mistakea 
in  two  fundamental  respects.  First  as 
explained  above,  the  rationale  for  not 
revrsiag  the  hoapital^ecific  rate 
retrospectively  is  Congressional  inleat. 
not  administrative  convenience.  The 
regulations  reflect  Congress'  intent  that 
the  prospective  payment  system  be 
implemented  immediately  and  that  the 
hospital-speoific  rate  be  determined  on 
the  basis  of  the  best  available  data  at 
that  time.  TTius.  adjustments  to  the 
hospital-specific  rate  to  take  into 
account  newly  recognized  base-year 
costs  under  the  1986  rule  are  prospective 
only  because  that  part  of  the  rate  was 
based  on  the  best  available  data  at  the 
time. 

Second,  the  previsioas  of  Pub.  L  90- 
272  referred  to  by  the  ceaameBter  do  not 
affect  our  decision  to  linut  revisions  to 
the  hospital-^>ecific  rate  to  cost 
reporting  periods  be^noing  on  or  after 
May  1. 1986.  As  a  resuU  of  Pub.  L  99-272 
and  prior  legislation  [see,  51  FR  16722- 
23  (May  6. 1886)).  prospective  payment 
rates  for  diaoharges  occurring  in  Federal 
fiscal  year  1986  were  frozen  through 
April  30, 1986.  Section  9101  of  Pub.  L.  SS- 
272  requires  that  the  hospital -specific 
rate  for  the  remaining  five  months  of 
Federal  fiscai  year  1986  t»e  increased  by 
one-half  of  one  percent.  However,  this 
statutorily-iaftndated  increase  does  not 
reOect  a  base-year  cost  adjustment 
(resuhing  in  a  revised  hospital-specific 
rate).  Similaoiy,  the  "freeze"  created  by 
Congress  was  not  intended  to  prohibit 
prospective  adjustments  to  the  hospital- 
specific  rate  under  42  CFTl  412.72(ap). 
Thus,  a  hospital  with  a  cost  reporting 
period  beginning  between  October  1, 
1985  and  April  30, 1988,  which  was  due 
an  adjustment  based  on  the  recognition 
of  additional  base-year  oosts,  viFould  be 
en^ked  to  a  prospective  adjustment  tQ 
its  hoapttal->^ecific  rate  effective  wVfh 
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the  first  day  of  its  tx>»t  reporting  period 
beginning  during  that  period. 

F.  Other  aew  issues 

Comment:  Publication  of  a  findl  ririe 
foiiowed  byfl  post-prorndgation 
ooRHoenl  period  is  inconsistent  with  the 
APA.  which  requires  notice  and 
opportimity  to  oommeni  before  the 
effective  date  of  a  final  rule.  Other 
comroenters  asserted  that  the  interim 
Finid  rale  violates  the  APA  because  it 
differs  too  rooch  fwnn  the  1985  NPRM. 

Response:  As  explained  above,  the 
19fl*  rule,  which  became  effective  on 
May  1, 1986.  was  promulgated  in 
response  to  comments  and  information 
received  on  the  1985  NPRM  issued  at  50 
FR  25178  (jtine  17. 1985J.  Since  the  1986. 
rule  is  a  logical  outgrowth  of  the  1965 
NPRM.  the  limited  opport'jnity  to 
comment  on  the  interim  final  rule  does 
not  constitute  an  impermissible  post- 
promulgation  comment  period. 

We  reject  the  commenters'  claims  that 
the  interim  final  rule  is  different  enough 
from  the  1985  NPRM  to  require  that  the 
policies  adopted  in  the  1986  rule  be 
pulilished  in  a  separate  NPRM.  The  case 
law  is  clear  that  significant  changes  in  a 
\  final  rule  from  the  predecessor  NPRM 

are  consistent  with  the  requirements  of 
the  APA.  5  U.S.C.  553.  Indeed,  the  courts 
J    have  held  that  such  changes  indicate 
that  the  administrative  process  is 
working,  not  that  the  agency  has  acted 
improperly. 

The  courts  require  that  a  NPRM  fairly 
apprise  the  public  of  the  subjects  and 
issues  involved  in  the  rulemaking  rather 
than  specifying  every  precise  proposal 
that  the  agency  may  ultimately  adopt. 
Unquestionably,  the  1986  rule  deals  with 
,  the  same  subjects  and  issues  that  were 

inchided  in  the  198S  NPRM. 

Furthermore,  the  courts  have  held  that 
even  snbstanlial  changes  from  the 
NPRM  are  permissible  as  long  as  the 
final  rule  is  in  character  vnth  the 
original  scheme  and  a  logical  ontgrowth 
of  the  notice  and  comment  provided  on 
the  NTOM.  The  1986  rule  clearly  is  a 
logical  outgrowth  of  the  1985  NPRM  and 
the  com^ments  received  on  the  proposed 
rale.  \See  generally.  51  FR  11194. 11149 
(col.  2).)  For  example,  the  threshold 
feature  trf  the  1985  NPRM  has  been 
retained  in  the  1986  rule.  As  proposed  in 
1985.  the  Secretary  determined  that  it 
was  necessary  to  remove  hospital 
malpractice  insurance  costs  from  the 
G&A  pool  and  apportion  those  costs 
directly  between  Medicare  and  non- 
Medicare  patients.  \Cvmpare,  50  FR  at 
25181-82.  with.  51  FR  at  11158-88.1 

Moreover,  the  new  reimbursement 
methodologies  adopted  in  the  1986  rnle 
are  clearly  a  logical  ontgrowth  of  the 
198S  NPR^!.  In  the  1985  NPRM.  the 


Secretary  considered  the  altemafive  of 
reinstating  tfie  pre-1979  utilization 
method.  [See.  50  FR  at  2S187.)  The 
Secretary  adopted  precisely  that 
Bitemative  in  the  1986  rale  for 
reimbursement  of  malpractice  insurance 
costs  incurred  by  SNFs.  \See.  51  FR  at 
1114&-W,  11195-96  (adding  42  CFR 
405.457{c).  redesignated  as  42  CFR 
413.56(cl  (51  FR  34808-09)).) 

The  1986  rale  (51  FR  at  11144-48. 
11 195  [adding  42  CFR  405.457(b), 
redesignated  as  42  CFR  413.56(b)  {Sli^ 
34808-09)))  reimburses  hospital 
malpractice  insurance  costs  by  dividing 
total  premium  cost  into  two  parts.  "Hie 
administrative  component  is  included  in 
the  G&A  cost  center  and  apportioned  in 
accordance  with  the  pire-1979  utilization 
method.  Thus,  as  with  the  new 
methodology  for  SNF  malpractice  cost, 
the  1986  rale's  apportionment  formula 
for  the  administrative  component  of 
hospital  malpractice  premium  cost  is 
ideiTtical  to  one  of  the  alternatives 
considered  in  the  1985  NPRM. 

The  risk  component  of  hospital 
premium  cost  is  reimbursed  in 
accordance  with  the  scaling  factor 
formula.  The  main  terras  of  the  formula 
include:  the  hospitaTs  particular 
Medicare  patient  utilization  rate;  the 
national  Medicare  utilization  rate;  and 
the  national  ratio  of  Medicare 
malpractice  losses  as  comparedto  total 
losses.  [See.  51  FR  at  11146-48. 11195.) 
Each  of  these  concepts  figured  centrally 
m  the  1965  NPRM,  and  their  use  in  the 
new  rule  reflects  the  fact  that  the  new 
hospital  reimbursement  methodology  is 
a  hybrid  of  thepre-1979  utihzation 
method  and  the  1979  malpractice  rale. 
[See.  50  FR  at  25180. 25183.  and  25187 
(discussing,  respectively,  the  national 
Medicare  utilization  rate,  the  national 
ratio  of  Medicare  losses  as  compared  to 
total  losses,  and  the  pre-1979  utilization 
method  which  depends  on  speci^c 
provider  utilization  rates).)  Thus,  the 
1986  rule  clearly  is  in  character  with  the 
original  scheme  of  the  1985  NTRM. 

Finally,  the  1988  rale  responds 
comprehensively  to  the  criticisms  of  the 
1979  malpractice  rale  and  the  1985 
NPRM.  [See  generally,  51  FR  at  11149 
(col.  2).)  This  fact  demonstrates  that  the 
administrative  process  was  working. 

Comment  The  1986  rale  violates  the 
ralemaking  requirements  of  the  APA 
because  it  is  based  on  data  [e.g.,  the 
analysis  of  the  NAIC  data,  more  current 
FICRIS  data,  and  data  from  the  St.  Paul 
hisurance  Company)  that  were  not 
inchided  m  the  1985  NPRM. 

Response:  The  1985  NPRM  made  clear 
that  we  were  seeking  all  available  data 
pertment  to  the  apportionment  problem 
addressed  by  the  rutemaking.  For 
example,  we  requested  information  from 


insurance  companies,  provide' 
organizations,  and  providers  regarding 
the  frequency  and  size  of  malpractice 
claims,  along  with  malpractice  loss  data, 
for  Medicare  and  Medicaid  patients.  (50 
FR  25183.)  The  NAIC  data,  which  have 
been  publicly  available  since  1980  and 
were  referred  to  by  various  commenters 
on  the  1985  NPRM,  dearly  fall  within 
the  scope  of  our  inquiry.  Data  from  the 
St.  Paul  Insurance  Comptuiy  and  other 
insurers  that  were  used^fo  the  1986  rule 
also  were  publicly  available  and  within 
the  scope  of  our  inquiry.  A  primary 
reason  for  using  the  data  in  connection 
with  the  interim  final  rale  was  to 
implement  the  changes  adopted  in 
response  to  the  comments.  The  HCRiS 
data  were  relied  on  in  the  1985  NPRM. 
and  the  description  of  those  data  makes 
clear  that  HCRIS  is  an  evdving 
database.  (See,  50 FR  25179-81.)  We 
used  a  different  data  set  from  HCRIS  in 
the  1986  rale  because  that  data  set  was 
more  current  and  larger  than  the  one 
relied  oa  in  the  1985  NPRM.  [See.  51  FR 
11154-55.)  Siiailarly.  as  explained  in 
section  IL  above,  we  used  a  different 
HCRIS  data  «et  to  establish  the  value  of 
the  R  factor  ftw  short-stay  hospitals  in 
order  to  ensiffe  that  the  formula  values 
{or  short-stay  hospitals  are  based 
exclusively  on  data  for  that  type  of 
hospital  In  addition  to  being  within  the 
scope  of  the  duta  inquiry  made  in  the 

1985  NPRM  and  necessary  to  implemen< 
the  changes  made  m  response  to 
comments,  the  ptiblic  has  been  given  the 
opportanity  to  comment  on  ail  of  the 
data  relied  on  in  the  interim  final  rule. 

CommetiL  HCFA's  adoption  of  the 

1986  rale  as  an  "interim  final"  rale 
indicates  the  agency's  own  conoem  that 
the  Tule  violates  the  APA  reqairemenls 
for  notice-and-comment  ralemaking. 
Interim  final  rules  typically  are  reserved 
for  instances  in  which  legislatrve  or 
public  nrgency  requires  faster  action 
than  n^ce  and  comment  procedures 
woald  permit.  According  to  the 
commenter,  these  exigent  circumstances 
do  not  exist  in  this  case. 

Respo/7se:  The  interim  final  character 
of  the  April  1, 19B6  regulation  irrvolves 
no  rnipropriety.  While  interim  firral  rules 
often  are  used  when  a  final  rale  is  not 
preceded  by  a  notice  of  proposed 
rulemaking,  there  is  no  reason  why  an 
interim  Rnal  rale  cannot  follow  the 
NPRM.  In  ftis  case,  the  1986  rule  was  a 
bgical  outgrowth  of  the  T985  proposed 
rale  and  comments  on  that  rule,  and 
^us  no  further  opportunity  to  comment 
was  required  under  the  APA.  Therefore, 
by  affording  the  public  an  opportunity  to 
comment  on  new  issues  pertaining  to  the 
interim  final  rale,  we  exceeded  the 
minimal  requirements  of  the  APA.  Far 


from  involving  any  impropneiy,  the 
interim  final  character  of  the  regulation 
enabled  us  to  consider  additional 
comments  in  the  course  of  responding  to 
the  problems  associated  with  court 
decisions  invalidating  the  1979 
malpractice  rule  and  the  windfall 
payments  that  would  have  resulted  from 
a  wholesale  reversion  to  the  pre-1979 
utilization  method.  [See.  51  FR  11194- 
95.) 

Comment  Because  the  1986  rule  is  so 
complex,  more  than  30  days  should  have 
been  allowed  for  comment.  According  to 
the  commenter,  the  public  was  deprived 
of  a  meaningful  opportunity  to  comment 
on  the  interim  final  rule  in  violation  of 
the  APA. 

Response:  Thirty  days  is  ample 
opportunity  to  comment  on  a  rulemaking 
document,  as  demonstrated  by  the 
volume  and  depth  of  the  comments 
received  in  this  proceeding.  Moreover, 
the  public  has  been  involved  at 
numerous  steps. 

On  June  17, 1985.  we  published  the 
1985  proposed  rule  in  the  Federal 
Register  (50  FR  25178)  and  gave 
interested  persons  45  days  in  which  to 
comment  on  the  1985  NPRM.  During  the 
comment  period  on  the  1985  NPRM, 
certain  persons  secured  information 
under  the  FOIA  that  was  relevant  to  the 
NPRM.  In  order  to  insure  that  these 
FOIA  requesters  could  meaningfully 
comment  on  matter  raised  in  the  FOIA, 
we  gave  the  requesters  until  August  16, 
1985  to  comment  on  these  materials. 
[See.  51  FR  11151  (column  1).)  In  fact, 
four  additional  extensive  and  detailed 
comments  were  submitted  by  various  of 
the  FOIA  requesters.  [See,  51  FR  11144 
(col.1).) 

Four  days  before  the  interim  final  rule 
was  published,  i.e.  March  28, 1986,  we 
held  a  public  briefing  in  which 
interested  members  of  the  health  care 
industry  and  private  bar  were  apprised 
of  the  terms  and  basis  of  the  1986  rule. 
On  April  1, 1986,  we  published  the 
interim  final  rule,  which,  in  response  to 
comments  on  the  1985  NPRM  and 
criticisms  of  the  1979  malpractice  rule, 
established  the  1986  rule.  As  explained 
above,  the  1986  rule  is  in  character  with 
the  original  scheme  of  the  1985  NPRM 
and  is  a  logical  outgrowth  of  the  NPRM 
and  comments  on  the  proposed  rule. 
Nonetheless,  we  decided  to  give  the 
public  an  additional  opportunity  for 
public  comment  on  the  changes 
contained  in  the  interim  final  rule.  (See, 
51  FR  11194.)  Shortly  after  the  interim 
final  rule  was  published,  the  rulemaking 
record  was  made  available  through  the 
FOIA  process.  Indeed,  various 
comments  received  in  response  to  the 
interim  final  rule  reveal  a  sophisticated 
understanding  of  the  issues  and  of  the 


details  of  the  record.  As  a  result  of  our 
consideration  of  these  additional 
comments,  we  plan  to  develop  separate 
sets  of  formula  values  for  short-stay 
hospitals  and  for  hospitals  excluded 
from  PPS. 

Comment:  The  Department  has  not 
identified  the  material  it  relied  upon  but 
withheld  from  its  response  to  requests 
under  the  FOIA.  The  identity  of  the 
actuarial  consultant  and  his  report  were 
not  made  public  until  April  25, 1986, 
although  public  comments  were  due 
May  1, 1986.  This  shows  disregard  for 
the  public's  right  to  review  and 
comment 

Response:  The  material  relied  upon 
was  madb  available,  in  one  form  or 
other,  for  release  under  the  FOIA  as 
quickly  as  possible  following  receipt  of 
a  request  fijr  material.  Although  we 
were  able  tS)  provide  copies  of  the 
rulemaking  record  for  the  1986  rule  in  a 
most  timely  manner,  we  have  not  yet 
been  able  to  respond  to  FOIA  requesters 
on  an  item  by-item  basis.  While  these 
responses  will  be  provided  in  turn,  the 
delay  in  no  way  indicates  that  we  have 
withheld  any  material  relied  upon  in  the 
rulemaking. 

The  identity  of  the  actuarial 
consultant  was  made  public  at  the 
March  28, 1986  briefing  on  the  1986  rule, 
which,  as  explained  above,  occurred 
four  days  before  the  interim  final  rule 
was  pubhshed  in  the  Federal  Register. 

Comment-  A  commenter  that  made  an 
FOIA  request  for  the  rulemaking  record 
underlying  the  interim  final  rule 
complained  that  the  HCFA  contractor 
that  analyzed  the  NAIC  data  stated  that 
the  raw  data  underlying  the  NAIC  Study 
was  not  available.  The  commenter 
concluded  that  HCFA's  reliance  on  data 
that  was  not  made  available  to  the 
public  violated  the  APA. 

Response:  Parties  that  requested  the 
rulemaking  record  for  the  interim  final 
rule  under  the  FOIA  received  two 
responses  from  HCFA.  First,  the  printed 
portion  of  the  record  was  released  by 
HCFA's  Office  of  Public  Affairs,  which 
also  informed  the  commenters  that  two 
magnetic  tapes  from  HCRIS  and  the  11- 
volume  record  for  the  1979  malpractice 
rule  were  available  for  release  under  the 
FOIA.  Second,  HCFA's  Office  of 
Reimbursement  Policy  informed  these 
requesters  that  the  data  tape  underlying 
the  NAIC  Study  could  be  used  on  the 
premises  of  the  contractor  that  analyzed 
the  data  tape  for  HCFA.  Each  requester 
was  informed  that  while  the  NAIC  data 
tape  was  part  of  the  rulemaking  record 
for  the  interim  final  rule,  the  tape  was 
purchased  from  NAIC  subject  to  various 
restrictions  on  HCFA's  use  of  the  tape. 
In  order  to  discharge  our  obligations  to 
the  public  and  NAIC,  we  made  the  raw 


data  underlying  the  NAIC  Study 
available  for  use  through  our  contractor 
rather  than  releasing  the  NAIC  data 
tape  under  the  FOIA.  Since  this 
alternative  procedure  enabled  interested 
parties  to  manipulate  the  raw  data  on 
the  NAIC  data  tape  at  will,  there  clearly 
was  no  violation  of  the  APA. 

Comment  The  rulemaking  record 
released  under  the  FOIA  is  incomplete 
in  that,  contrary  to  both  the  APA  and 
the  Boswell  decision,  the  record  was 
selectively  compiled  and  does  not 
contain  information  that  was  reviewed 
by  HCFA  or  before  the  Secretary  during 
rulemaking.  The  Secretary's  incomplete 
rulemaking  record  prevents  meaningful 
judicial  review  because  courts 
reviewing  the  1986  rule  must  have  the 
full  record  before  them. 

The  specific  matters  raised  by  the 
commenters  are  as  follows: 

(1)  One  commenter  asserted  that  the 
rulemaking  record  for  the  interim  final 
rule  was  incomplete  because  only  part 
of  the  Report  of  the  Secretary's 
Commission  on  Medical  Malpractice 
(1973)  was  included.  According  to  the 
commenter,  the  Commission's  findings, 
taken  as  a  whole,  are  contrary  to  the 
assumptions  underlying  the  1986  rule. 
One  commenter  made  similar  assertions 
about  the  inclusion  in  the  rulemaking 
record  of  parts  of  the  Report  on  Medical 
Insurance  Feasibility  Studies  by  the 
California  Medical  Association  and 
California  Hospital  Association  (1977) 
and  of  part  of  the  data  in  Best's 
Aggregates  avd Averages,  Property — 
Casualty  {1984  ed.) 

(2)  A  commenter  stated  that  we  failed 
to  include  in  the  record  a  1978 
memorandum  by  a  departmental 
employee  on  the  balance  of  the  G&A 
pool. 

(3)  A  commenter  stated  that  the 
record  selectively  includes  only  part  of 
the  unpublished  HCFA  data  regarding 
1979-80  increases  in  premium  cost 

Response:  The  rulemaking  record  for 
the  interim  final  rule  was  not  selectively 
compiled.  Any  omissions  from  that        , 
record  were  Inadvertent  and  will  be 
redressed  in  the  course  of  compiling  the 
record  materials  pertinent  to  the  public 
comments  on  the  interim  final  rule.  Our 
responses  to  specific  comments  about 
the  rulemaking  record  are  as  follows: 

(1)  We  included  the  portions  of  the 
Report  of  the  Secretary's  Commission 
on  Medical  Malpractice  that,  in  our 
opinion,  pertained  directly  to  the  issues 
addressed  in  the  rulemaking.  Contrary 
to  the  commenter's  assertion,  we  do  not 
believe  that  the  Commission's  findings, 
taken  as  a  whole,  are  contrary  to  the 
assumptions  underlying  the  1986  rule. 
However,  in  light  of  the  commenter's 
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claim  about  me  overall  brgnincance  ot 
the  Repert,  the  entire  Report  wHl  be 
included  in  the  record.  Similarly,  while 
we  originally  inchided  only  those  parts 
of  the  Califonua  Medical  Association 
and  California  Hospital  Association 
Report  and  the  A.M.  Best  data  that 
pertained  to  the  1985  NPRM  and  to 
commeats  on  the  ^'PR^L  the  entirety  of 
the  Report  and  the  Best  publication  will 
be  indaded  in  the  reoord  in  response  to 
tbe  comBienters'  assertions. 

(2)  The  1978  memorandum  referred  to 
by  the  commenter  was  part  of  the 
eleven-volume  rulemaking  recx>rd  for  the 
1979  malpractice  rule.  Since  one  of  the 
commenters  on  the  19S5  NPRM 
submitted  the  whole  record  for  the  1979 
rule  (51  FR  11143  (col.  3)),  there  was  no 
need  to  include  a  second  copy  of  the 
meraorandiun  in  the  record. 

(3)  The  unpublished  HCFA  data  on 
premium  cost  increases  for  1^9-80  are 
derived  from  the  AHA.  These  data  are 
part  of  a  sequence  ranging  from  1970 
through  1980  (see.  51  FR  11160),  all  of 
which  is  included  in  the  record.  (R.R.  at 
2931.  3549.)  The  ISO-derived  data  for  the 
1981^85  period  (51  FR  11160)  also  is  in 
the  recoixi  (R.R.  at  3549.) 

ComnwnL  In  January  1983.  HCFA 
Region  IV  issued  a  program  validation 
audit  report  on  malpractice  insurance 
that  was  described  as  being  part  of  a 
national  program  vaKdation  report. 
Although  in  the  preamble  to  the  interim 
final  rule  HCFA  stated  that  no  national 
report  resulted  from  the  Region  IV 
report,  HCFA  has  not  denied  that  a 
national  program  validation  report  was 
being  prepared  and  that  the  Region  IV 
report  would  become  a  part  of  that 
national  report.  The  commenter  stated 
that  HCFA  has  failed  to  release  the 
material  related  to  the  national  report. 

IV  Participation  (1983)  ("the  Region 
IV  report"),  slates  on  page  three  that  the 
review  was  "performed  in  accord  with 
national  objectives  established  for  the 
review  of  malpractice  insurance  cost" 
and  the  report  contains  a  number  of 
references  to  a  national  malpractice 
insurance  review.  In  addition,  a  cover 
letter  prepared  by  the  Atlanta  Regional 
Office  states  that  its  review  was 
"performed  as  part  of  a  national  review 
effort,"  and  that  the  Region  IV  report 
was  "to  be  embodied  in  a  national 
report." 

The  Region  IV  review  was  initiated  as 
part  of  a  natTonal  review  effort. 
Althou^  t-KTFA  originally  expected  to 
evaluate  the  results  of  regional  reviews 
and  develop  a  national  report,  other 
priorities  resulted  in  the  termination  of 
ti»e  planned  project.  As  a  result,  no 
national  report — either  in  tlraft  form  or 
final  form — was  ever  prepared.  Since 
there  was  no  material  related  to  a 


national  report,    there  was  nothiftg  to 
release  to  the  public. 

IV.  fta^i^laiy  Impact  Statemeat 

Executive  Order  12291  {E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  major 
rule.  A  major  rule  is  any  regulation  that 
is  likely  to  result  in: 

(IJ  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  saafor  increase  in  costs  or  {vices 
for  consianers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  donestic  or  export 
market*. 

In  additioQ.  we  prepare  and  publish  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (RFA)  (5  U.S.C. 
601  through  612),  unless  the  Secretary 
certifies  that  implementation  of  the 
regulation  wouid  not  hare  a  significant 
econonttc  impact  on  a  substantial 
number  of  smaU  entities. 

We  published  analyses  under  E.O. 
12291  and  the  RFA  in  both  the  June  17, 
1985  proposed  rule  (50  FR  25178,  25188- 
88)  and  the  April  1, 1986  interim  final 
rule  with  comment  period  (51  FR  11142, 
11186-^4).  However,  in  this  rule,  ttb  are 
not  making  any  changes  that  would,  in 
themselves,  have  economic  effects  that 
meet  the  criteria  of  either  E.O.  12291  or 
the  RFA. 

We  are  not  able  at  this  time  to  assess 
the  impact  of  the  planned  separate 
scaling  factor  formula  values  for 
hospitals  excluded  from  the  prospective 
payment  system.  When  those  separate 
values  are  published,  we  will  determine 
whether  additional  impact  analyses  are 
required. 

Fur  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  under  E.0. 12291  is  not 
required.  Furthermore,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
we  have  therefore  not  prepared  a 
regulattjry  flexibility  analysis. 

V.  List  of  Subjects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions,  Kiiteey  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 


T»TUE  42— PUBUC  >«AL1>1 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

Accordingly,  the  regulation,  42  CFR 
413.56,  established  by  the  interim  final 
rule  published  at  51  FR  11142-11196 
(April  1. 1986)  is  confirmed  as  a  final 
rule. 

Authority:  Sec*.  1102, 1814(b|.  1815. 1833(a}. 
1861(v).  1871, 1881.  1886.  and  1«87  of  the 
Soda)  Security  Act  as  amended  (42  U5.C. 
1302. 1395f(b),  139^g).  13951(a),  1395x(vl. 
1395hh.  1395IT.  1395wvr.  and  1395kx.) 
(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  13.714.  Medical  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance;  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance] 

Dated:  (anuary  22. 1987. 
Williain  L  Roper. 

Administrator.  Health  Care  Financing 
A  dministrobon. 

Approved:  Fetjniary  28. 19«7. 
Don  M.  NvwiBMi, 
Undersecrelary. 

[FR  Doc.  87-6550  Filed  3-36-87;  8:45  ami 
B«UJNG  CODE  4120-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

lOST  Docket  No.  1;  AmdL  1-216] 

Organization  and  Delegation  of 
Powers  and  Duties 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  This  amendment  clarifies  the 
delegation  to  the  Assistant  Secretary  for 
Administration.  The  Secretary  has 
determined  that  the  existing  delegations 
to  the  Assistant  Secretary  for 
Administration  need  to  be  updated  to 
add  an  existing  delegation  that  was 
inadvertently  omitted  when  this  part 
was  published.  The  new  provision 
delegates  to  the  Assistant  Secretary  for 
Admin istrat ion.  subject  to  coordination 
with  the  General  Counsel,  interested 
administrations  and  other  offices, 
authority  to  issue  the  Department's 
procurement  regulations.  These 
regulations  govern  the  procurement  of 
supplies  and  service;  (includixig 
construction  and  concessions)  and  the 
procurement  of  real  property  by  lease. 
date:  The  effectrre  date  of  this 
amendment  is  Mttrch'27, 1987. 


y«64 


FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  E.  Whitehorn,  Office  of  the 
General  Counsel,  Department  of 
Transportation.  Washington,  DC,  (202) 
366-9307. 

SUPPLEMENTARY  INFORMATION:  Since 
this  amendment  relates  to  Departmental 
management,  procedures,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (government 
agencies);  Organization  and  functions 
(government  agencies);  Transportation 
Department;  Procurement  and 
Contracting. 

PART  1— [AMENDED] 

1.  The  authority  of  Part  1  continues  to 
read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  In  consideration  of  the  foregoing, 
§  1.59  of  Part  1  of  Title  49.  Code  of 
Federal  Regulations,  is  amended  by 
adding  paragraph  (q)  to  read  as  follows: 

§  1.59    lAmended] 

•         •         •         •         • 

(q)  Regulations.  Issue  Department  of 
Transportation  procurement  regulations, 
subject  to  the  following  limitation: 

(1)  Coordination  The  views  of  the 
General  Counsel,  the  interested 
administrations  and  other  offices  will  be 
solicited  in  the  development  of  the 
procurement  regulations.  In  commenting 
upon  proposed  provisions  for  the 
procurement  regulations,  the 
administrations  will  indicate  the  nature 
and  purpose  of  any  additional 
implementing  or  supplementing  policy 
guidances  which  they  propose  to  issue 
at  the  administration  level. 

Issued  in  Washington,  DC,  on  March  12, 
1987. 
Elizabeth  Hanford  Dole. 

Secretary  of  Transportation. 

[FR  Doc.  87-6830  Filed  3-26-87;  8:45  am) 

BILLING  CODE  4910-62-M 


ACTION:  Final  rule. 


DEPARTMErrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 
{Docket  No.  60979-7044] 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


summary:  The  Fishery  Management 
Plan  for  the  Snapper-Grouper  Fishery  of 
the  South  Atlantic  Region  (FMP) 
contains  a  management  measure  that 
provides  for  designating  modified 
habitats  or  artificial  reefs  as  special 
management  zones  (SMZs).  This  final 
regulatory  amendment  (1)  designates 
specific  srtificial  reefs  off  the  coasts  of 
South  Carolina  and  Georgia  as  SMZs; 
(2)  prohibits  fishing  in  these  areas 
except  with  hand-held  hook-and-line 
gear  (including  manual,  electric,  or 
hydraulic  rod  and  reel)  and  spearfishing 
gear  (including  powerheads  and  spear 
guns);  and  (3)  prohibits  the  taking  of 
jewfish  within  these  areas.  The  intended 
effect  is  to  establish  the  designated 
artificial  reefs  (ARs)  as  SMZs  and  to. 
manage  them  to  promote  orderly  use  of 
the  resource,  to  reduce  user  group 
conflicts,  and  to  maintain  the  intended 
socioeconomic  benefits  of  the  ARs  to  the 
maximum  extent  practicable. 
effective  date:  March  27. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  C.  Dalton.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  Final 
regulations  implementing  the  FMP  were 
published  August  31, 1983  (48  FR  39466) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMP  provides 
for  the  designation  of  specific  modified 
habitats  as  special  management  zones 
(SMZs).  This  rule  establishes  19  SMZs 
off  the  coasts  of  Georgia  and  South 
Carolina. 

The  proposed  rule  for  this  action  (51 
FR  43937,  December  5, 1986)  contained  a 
discussion  justifying  the  establishment 
of  the  SMZs.  This  discussion  is  not 
repeated  here. 

Comments  and  Responses 

Comments  on  the  proposed  rule  were 
received  from  eight  sources. 
Commenters  included  the  South  Atlantic 
Fishery  Management  Council  (Council), 
South  Carolina  Wildlife  and  Marine 
Resources  Department  (SC-W&MRD), 
United  States  Department  of  the  Interior 
(DOI),  a  recreational  fishing 
organization,  and  four  fishermen. 
Comments  received  have  been  grouped 
into  eight  general  categories. 

Council  Comments 

The  Council  objected  to  the  revision 
of  the  wording  of  objective  2  of  the 
proposed  rule  and  suggested  that  the 
original  wording,  as  approved  and 
submitted  by  the  Council,  be  restored. 
NOAA  concurs.  The  Council  also 
recommended  that  NOAA  clarify  that 
one  of  the  artificial  reefs  (Hilton  Head 
Reef)  ivas  submitted  for  SMZ 


designation  by  Dom  South  Carolina  and 
Georgia  but  under  different  names 
(Georgia  refers  to  that  reef  as  Artificial 
Reef  T).  A  number  of  editorial 
corrections  were  also  suggested.  NOAA 
concurs  with  these  recommendations 
and  has  modified  the  final  rule 
accordingly. 

Revision  of  Artificial  Reef  Coordinates 

A  representative  of  the  SC-W&MRD 
provided  corrections  to  five  coordinates 
listed  for  the  South  Carolina  reefs. 
NOAA  has  made  the  appropriate 
revisions  in  the  final  rule. 

Extension  of  SMZs  to  Other  Areas 

One  fisherman  supported  the  SMZ 
concept,  but  suggested  that  SMZs  also 
be  established  in  other  States.  The 
scope  of  the  proposed  rule  was  limited 
to  the  specific  requests  submitted  by 
South  Carolina  and  Georgia.  The  FMP, 
which  contains  the  provision  for 
establishing  SMZs,  provides  the 
opportunity  for  anyone  holding  an  Army 
Corps  of  Engineers  permit  for  an 
artificial  red'  to  apply  to  the  Council  for 
an  SMZ  designation.  Permittees  with 
reefs  in  Federal  waters  off  North 
Carolina,  South  Carolina,  Georgia,  and 
the  east  coast  of  Florida  would  be 
eligible  to  apply  under  this  provision. 

Objections  |o  Allowing  Powerheads  or 
Spearguns 


One  fisherman  objected  to  allowing 
divers  to  use  powerheads  or  spearguns 
within  the  SMZs,  because  such  gear  was 
too  efficient  in  removing  fish.  The 
Council  considered  prohibiting  these 
types  of  gear  but  concluded  that  a 
general  prohibition  was  unnecessary. 
Although  divers  comprise  a  small  but 
significant  user  group  on  these  reefs,  no 
significant  conflicts  have  occurred  to 
date,  and  the  principal  target  species  for 
hook-and-line  fishermen,  black  sea  bass, 
is  not  targeted  by  divers.  NOAA  agrees 
with  the  Council's  judgment  and  has 
made  no  change  in  the  final  rule  based 
on  this  comment. 

Alleged  Violations  of  National 
Standards 

One  fisherman  stated  that  the 
proposed  rule  would  establish  a 
precedent  against  commercial  interests 
and  in  favor  of  recreational  interests 
and  would  violate  the  national 
standards  established  in  the  Magnuson 
Act.  NOAA  has  reviewed  the  proposed 
rule  and  determined  that  it  is  consistent 
with  the  national  standards.  The 
regulations  restrict  use  of  certain  types 
of  gear  that  are  incompatible  with  the 
intended  use  of  the  artificial  reefs. 
Commer^iSl  fishermen  may  fish  within 
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the  SMZs  with  allowable  gear.  Each 
request  for  an  SMZ  is  reviewed 
independently  and  its  impacts  on  all 
users  are  carefully  evaluated.  Further, 
the  opportunity  to  establish  SMZs  is 
available  to  both  the  recreational  and 
commercial  sectors.  NOAA  does  not 
believe  there  is  any  inherent  bias 
associated  with  the  SMZ  concept. 

Support  for  the  SMZ  Concept 

Two  fishermen  submitted  comments 
generally  in  support  of  the  proposed 
rule.  One  of  the  fishermen  also 
recommended  adding  SMZs  around  six 
additional  artificial  reefs.  This 
recommendation  is  beyond  the  scope  of 
the  proposed  rule,  which  was  limited  to 
the  specific  request  by  Georgia  and 
South  Carolina,  but  the  permittee  for 
these  additional  reefs  could  submit  a 
request  to  the  Council  for  future 
consideration. 

Potential  Impacts  of  SMZ  Designation 
on  Development  of  Other  Natural 
Resources 

A  representative  of  DOl's  Minerals 
Management  Service  expressed  concern 
about  potential  impacts  of  SMZ 
designation  on  existing  Federal  natural 
resources  programs  such  as  mineral 
exploration.  The  Magnuson  Act,  which 
provides  the  ultimate  authority  for 
establishing  these  SMZs.  regulates  only 
fishing  and  fishing  activities  and  would 
have  no  direct  impact  on  other 
legitimate  uses  of  the  high  seas.  Further, 
requests  for  SMZ  designation  are 
considered  only  for  artificial  reefs  that 
have  been  permitted  by  the  U.S.  Corps 
of  Engineers  (Corps).  The  Corps' 
permitting  process  includes  public 
hearings  and  public  comment  periods 
where  concerns  could  be  identified  and 
addressed.  In  addition,  each  SMZ 
request  undergoes  a  structured  review 
that  requires  a  public  comment  period, 
which  may  include  public  hearings,  prior 
to  implementing  and  SMZ. 

The  commenter  also  asked  for 
clarification  of  the  need  to  establish 
SMZs  that  encompass  areas 
substantially  larger  than  the  actual 
artificial  reefs.  The  SMZs  include  the  ' 
area  permitted  by  the  Corps  plus  a  500- 
meter  buffer  zone.  Reef  material  is  often 
placed  in  numerous  locations  within  the 
permitted  site.  The  500-meter  buffer  was 
recommended  to  protect  species 
throughout  the  range  of  their  daily 
movements  around  the  reefs.  NOAA 
concludes  that  establishment  of  SMZs 
will  not  impact  mineral  exploration  or 
related  activities  and  that  the  SMZ 
boundaries  are  justified. 


Changes  from  the  Proposed  Rule 

Section  646.2 

The  definition  of  "Fishery 
conservation  zone  (FCZ)"  has  been 
deleted  and  replaced  by  a  definition  of 
"Exclusive  economic  zone  (EEZ)"; 
"EEZ"  has  been  substituted  for  "FCZ" 
throughout  the  regulations. 

Section  646.24 

Coordinates  in  paragraphs  (a)(1),  (3), 
(5),  (7),  and  (12)  were  corrected  as 
requested  by  SC-W&MRD. 

The  heading  of  paragraph  (a)(12)  was 
ch3nged  to  read  "Hilton  Head  Reef/ 
Artificial  Reef  T'  to  reflect  that  this  reef 
was  constructed  jointly  by  South 
Carolina  and  Georgia  and  is  known  by 
different  names  in  these  two  States. 

Classification 

The  Director,  Southeast  Region, 
NMFS,  determined  that  this  regulatory 
amendment  is  necessary  for  the 
conservation  and  management  of  the 
snapper-grouper  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

These  measures  are  part  of  the 
Federal  action  for  which  an 
environmental  impact  statement  (EIS) 
was  prepared.  The  final  EIS  for  the  FMP 
was  filed  with  the  Environmental 
Protection  Agency  and  the  notice  of 
availability  was  pubHshed  on  August  19, 
1983  (48  FR  37702). 

It  was  previously  determined,  on  the 
basis  of  a  regulatory  impact  review 
(RIR)  and  regulatory  flexibility  analysis 
(RFA)  summarized  in  the  final  rule 
implementing  the  FMP  (48  FR  39466, 
August  31, 1983)  that  the  rule  is  not 
major  under  Executive  Order  12291.  A 
supplemental  RIR  was  prepared  for  this 
proposed  rule;  it  indicates  that  the 
anticipated  benefits  exceed  the 
compliance  cost  to  the  public. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  found  that  it  would  be 
contrary  to  the  public  interest  in 
effective  management  of  the  artificial 
reefs  and  their  fish  resources  to  delay 
for  30  days  the  effective  date  of  this  rule. 
January  through  April  is  the  peak  period 
for  trap  fishing  which  would  be 
prohibited  once  the  rule  goes  into  effect. 
To  allow  trap  fishing  to  continue  into 


late  April  instead  of  being  prohibited  in 
late  March  would  have  a  detrimental 
effect  on  the  fish  populations  associated 
with  the  SMZs  for  the  remainder  of  the 
year. 

The  Council  determined  that  this  rule"^ 
does  not  directly  affect  the  coastal  zone 
of  any  State  with  an  approved  coastal 
management  program.  Letters  were  sent 
to  the  appropriate  States  advising  them 
of  this  determination. 

List  of  Subjects  in  50  CFR  Part  646 

Fisheries,  Fishing. 

Dated:  March  24, 1987. 

lames  E.  Douglas,  Jr., 

Deputy  Assistant  A  dministrator  For 
Fisheries,  National  Marine  Fisheries  Service. 

PART  646— SNAPPER-GROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  646  is  amended  as  follows: 

1.  The  authority  citation  for  Part  646 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  Part  646,  in  the  Table  of  Contents 
under  Subpart  B,  a  new  section  title  is 
added,  to  read  as  follows: 

Sec.  • 

***** 

646.24    Area  limitations. 

3.  Section  646.2  is  amended  by 
removing  the  definition  for  Fishery 
conservation  zone  (FCZ)  and  inserting 
in  alphabetical  order  the  definition  for 
Exclusive  economic  zone  (EEZ)  to  read 
as  follows: 

§  646.2    Definitions. 

***** 

Exclusive  economic  zone  (EEZ) 
means  the  zone  established  by 
Presidential  Proclamation  5030,  dated 
March  10, 1983,  and  is  that  area  adjacent 
to  the  United  States  which,  except 
where  modified  to  accommodate 
international  boundaries,  encompasses 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  States  to  a  line  on 
which  each  point  is  200  nautical  miles 
from  the  baseline  from  which  the 
territorial  sea  of  the  United  States  is 
measured. 
***** 

4.  Section  646.6  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(17),  changing  the  period  at 
the  end  of  paragraph  (a)(18)  to  a 
semicolon,  and  adding  new  paragraphs 
(a)(19),  (20),  and  (21),  to  read  as  follows: 

§  646.6    Prohibitions. 

(a)  •   •   • 
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(19)  Fish  with  any  type  of  fishing  gear 
except  hand-held  hook-and-line  gear  or 
spearfishing  gear  as  speciRed  in 

§  646.24(b]  (1)  and  (2): 

(20)  Possess  or  retain  jewfish  taken  by 
any  type  of  fishing  gear  or  take  any 
jewfish  with  spearfishing  gear  as 
specified  in  §  646.24(b)  (3);  or 

(21)  Fail  to  release  immediately  in  the 
water  any  incidentally  caught  jewfish  as 
specified  in  §  646.24(b)(3). 
***** 

5.  A  new  §  646.24  is  added  to  Subpart 
B  to  read  as  follows: 

§646.24    Area  Umitations. 

(a)  The  following  artificial  reefs  and 
surrounding  areas  are  established  as 
Special  Management  Zones  (SMZs): 

(1)  Little  River  Reef:  The  area  is 
bounded  by  straight  lines  connecting  the 
following  points: 

A  33°49.60'  N..  78°30.51'  W. 
a- 33*48.95'  N..  78*31.30'  W. 
C  33*48.92'  N.,  78*29.72'  W. 
D  33*48.40'  N.,  78*30.50'  W. 

(2)  Paradise  Reef:  The  areff  is 
bounded  on  the  north  by  33*31.59'  N. 
latitude;  on  the  south  by  33*30.51'  N. 
latitude;  on  the  east  by  78*57.55'  W. 
longitude;  and  on  the  west  by  78*58.85' 
W.  longitude. 

(3)  Ten  Mile  Reef:  The  area  is 
bounded  on  the  north  by  33*26.65'  N. 
latitude;  on  the  south  by  33*24.80'  N. 
latitude;  on  the  east  by  78*51.08'  W. 
longitude;  and  on  the  west  by  78*52.97' 
W.  longitude. 

(4)  Pauleys  Island  Reef  The  area  is 
bounded  on  the  north  by  33*26.58'  N. 
latitude;  on  the  south  by  33*25.76'  N. 
latitude;  on  the  east  by  79*00.29'  W. 
longitude;  and  on  the.  west  by  79*01.24' 
W.  longitude. 

(5)  Georgetown  Reef:  The  area  is 
bounded  on  the  north  by  33*14.90'  N. 
latitude;  on  the  south  by  33*13.85'  N. 
latitude;  on  the  east  by  78*59.45'  W. 
longitude:  and  on  the  west  by  79*00.65' 
W.  longitude. 

(6)  Capers  Reef  The  area  is  bounded 
on  the  north  by  32*45.45'  N.  latitude;  on 
the  south  by  32*43.91'  N.  latitude;  on  the 
east  by  79*33.81'  W.  longitude;  and  on 
the  west  by  79*35.10'  W.  longitude. 

(7)  Kiawah  Reef  The  area  is  bounded 
on  the  north  by  32*29.78'  N.  latitude;  on 


the  south  by  32*28.25'  N.  latitude;  on  the 
east  by  79*59.00'  W.  longitude;  and  on 
the  west  by  80*00.95'  W.  longitude. 

(8)  Edisto  Offshore  Reef  The  area  is 
bounded  on  the  north  by  32*15.30'  N. 
latitude;  on  the  south  by  32*13.90'  N. 
latitude;  on  the  east  by  79*50.25'  W. 
longitude;  and  on  the  west  by  79*51.45' 
W.  longitude. 

(9)  Hunting  Island  Reef  The  area  is 
bounded  on  the  north  by  32*13.72'  N. 
latitude;  on  the  south  by  32*12.30'  N. 
latitude;  on  the  east  by  80*19.23'  W. 
longitude;  and  on  the  west  by  80*21.00' 
W.  longitude. 

(10)  Fripp  Island  Reef:  The  area  is 
bounded  on  the  north  by  32*15.92'  N. 
latitude;  on  the  south  by  32*14.75'  N. 
latitude;  on  the  east  by  80*21.62'  W. 
longitude;  and  on  the  west  by  80*22.90' 
W.  longitude. 

(11)  Betsy  Ross  Reef  The  area  is 
bounded  on  the  north  by  32*03.80'  N. 
laUtude;  on  the  south  by  32*02.88'  N. 
latitude;  on  the  east  by  8G°24.5r  W. 
longitude;  and  on  the  west  by  80*25.50' 
W.  longitude. 

(12)  Hilton  Head  Reef/Artificial 
Reef — T:  The  area  is  bounded  on  the 
north  by  32*00.71'  N.  latitude;  on  the 
south  by  31*59.42'  N.  latitude;  on  the 
east  by  80*35.23'  W.  longitude;  and  on 
the  west  by  80*36.37'  W.  longitude. 

(13)  Artificial  Reef— A:  The  area  is 
bounded  on  the  north  by  30*56.4'  N. 
laUtude;  on  the  south  by  30*55.2'  N. 
latitude;  on  the  east  by  81*15.4'  W. 
longitude;  and  on  the  west  by  81*16.5' 
W.  longitude. 

(14)  Artificial  Reef— C:  TTie  area  is 
bounded  en  the  north  by  30*51.4'  N. 
latitude;  on  the  south  by  30*50.1'  N. 
latitude:  on  the  east  by  81*09.1'  W. 
longitude;  and  on  the  west  by  81*10.4' 
W.  longitude. 

(15)  Artificial  Reef—G:  The  area  is 
bounded  on  the  north  by  30*59.1'  N. 
latitude;  on  the  south  by  30*57.8'  N. 
latitude;  on  the  east  by  80*57.7'  W. 
longitude;  and  on  the  west  by  80*59.2' 
W.  longitude. 

(16)  Artificial  Reef—F:  The  area  is 
bounded  on  the  north  by  31*06.6'  N. 
latitude;  on  the  south  by  31*05.6'  N. 
latitude;  on  the  east  by  81*11.4'  W. 
longitude:  and  on  the  west  by  81*13.3' 
W.  longitude. 


(17)  Artificial  Reef— J:  The  area  is 
bounded  on  the  north  by  31*36.7'  N. 
latitude;  on  the  south  by  31*35.7'  N. 
latitude;  on  the  east  by  80*47.0'  W. 
longitude:  and  on  the  west  by  80*48.1' 
W.  longitude. 

(18)  Artificial  Reef—L:  The  area  is 
bounded  on  the  north  by  31*46.2'  N. 
latitude;  on  the  south  by  31*45.1'  N. 
latitude;  on  the  east  by  80*35.8'  W. 
longitude;  and  on  the  west  by  80*37.1' 
W.  longitude. 

(19)  Artificial  Reef—KC:  The  area  is 
bounded  on  the  north  by  31*51.2'  N. 
latitude;  on  the  south  by  31*50.3'  N. 
latitude;  on  the  east  by  80*46.0'  W. 
longitude;  and  on  the  west  by  80*47.2' 
W.  longitude. 

(b)  The  following  restrictions  apply 
within  the  SMZs. 

(1)  Fishing  may  be  conducted  only 
with  hand-held  hook-and-line  gear 
(including  manual,  electric,  or  hydraulic 
rod  and  reel)  and  spearfishing  gear 
(including  powerhead). 

(2)  The  use  of  fish  traps,  bottom 
longlines,  gill  nets,  and  trawls  is 
prohibited. 

(3)  Jewfish  may  not  be  harvested  by 
any  type  of  gear.  ]ewfish  taken 
incidentally  by  hook-and-line  gear  must 
be  released  immediately  by  cutting  the 
line  without  removing  the  fish  from  the 
water. 

§§646.1.  646.2, 646.3.  646.5,  646.6.  646.21, 
and  646.22    [AmwKled] 

6.  In  addition  to  the  amendments  set 
forth  above.  Part  646  is  amended  as 
follows: 

A.  In  1 646.1(b),  the  words  "fishery 
conservation  tone  (FCZ)"  are  removed 
and  the  initials  "EEZ"  are  added  in  their 
place. 

B.  The  initials  "FCZ"  are  removed  and 
the  initials  "EEZ"  are  added  in  their 
place  in  the  following  places: 

Section  646.2,  in  the  definition  for  South 

Atlantic; 
Section  646.3(c); 
Section  646.5  (a),  (e),  and  (f); 
Section  646.6(a)  (4),  (5),  (6).  (7).  (9),  (16). 

and  (18); 
Section  646.21  (a),  (b),  and  (c);  and 
Section  646.22(b)  (4)  and  (5). 
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Proposed  Riifes 


Federal   Register 
Vo».  52.  No.  59 
Priduy.  March  27.  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the 
proposed  issuance  of  ailes  and 
regutelions.   The  purpose  of   these   notices 
is  to  gtve  interested  persons  an 
opportunity  to  participate  in  the  rule 
makmg  prior  to   the  adoption   of   the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  340  and  752 

Other  Than  FuN-rime  Career 
Employment  and  Adverse  Actions 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  regulation. 

summary:  The  Office  of  Personnel 
Management  (0PM)  proposes  to  amend 
its  regulations  to  reflect  two  decisions  of 
the  U.S.  Court  of  Appeals  for  the  Federal 
Circuit,  which  ruled  that  (1) 
performance-based  actions  may  be 
taken  under  Part  752;  and  (2)  terminating 
an  employee's  temporary  promotion  is 
not  an  adverse  action.  In  additioa  the 
regulations  would  define  the  terms 
"current  continuous  service"  and 
"indefinite  suspension"  in  regulatioa 
They  would  provide  part-time 
employees  who  experience  an 
involuntary  reduction  in  the  number  of 
hours  in  their  regular  schedule  with 
advance  notice  and  the  right  to  contest 
the  action,  while  clarifying  that  these 
actions  are  not  reductions  in  pay  for 
adverse  action  purposes.  The 
regnlations  ako  would  reflect  recent 
case  law  that  requires  adverse  action 
procedures  for  management  actions  that 
place  employees  on  enforced  leave  for 
more  than  14  days  under  certain 
circumstances.  Also,  the  regulations 
would  provide  for  the  use  of  indefinite 
suspensions  in  some  situations.  Finally, 
they  would  make  technical  and 
clarifying  changes. 

DATE:  Comments  must  be  received  on  or 
before  May  26. 1987. 

ADDRESS:  Written  comments  may  be 
sent  or  delivered  to  the  Chief,  Appellate 
Policies  Division:  Office  of  Employee, 
Labor  and  Agency  Relations:  Office  of 
Personnel  Management:  Room  7635;  1900 
F  Street.  NW.:  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT 

Cynthia  Field  (202)  653-8551. 


SUPPLEMENTARY  INFORMATION: 

I.  Performance-based  actions.  In 
Lovshine  v.  Department  of  the  Navy.  767 
F.  2d  834  (Fed.  Cir.  1985),  cert  denied. 
106  S.  Ct.  1623  (1986),  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  held  that 
agencies  may  take  actions,  including 
disciplinary  actions,  based  solely  on 
inefficient  performance  under  Part  752. 
Furthermore,  the  Lovshin  decision 
makes  clear  that  agencies  may  take 
actions  involving  both  unacceptable 
performance  and  misconduct,  "relyli>g 
on  Chapter  43  (of  TUIe  5  of  the  United 
States  Code]  for  'unacceptable 
performance'  in  a  critical  element  with 
an  alternative,  or  additional  charge, 
under  Chapter  75  (of  Title  5  of  the  U.S. 
Code)  for  'such  cause  as  will  promote 
the  efficiency  of  the  service."  In  such 
cases,  the  appropriate  standard  of 
review  by  MSPB  should  be  applied 
according  to  the  basis  for  each  specific 
charge."  OPM's  current  regulations 
reflect  earlier  opinion  that  actions  for 
unacceptable  performance  could  only  be 
taken  under  5  CFR  Part  432  and  that 
actions  based  on  both  performance  and 
nonperformance  reasons  could  only  be 
taken  under  5  CFR  Part  752.  OWVI 
proposes  to  revise  the  adverse  action 
coverage  statement  to  reflect  the  court's 
holdings  and  the  standards  for  action. 

II.  Termination  of  temporary  and  term 
promotions.  In  Phipps  v.  Department  of 
Health  and  Human  Services.  767  F.2d 
895  (Fed.  Qr.  1985).  the  U.S.  Court  of 
Appeals  for  the  Federal  Ciiruit  held  that 
if  agencies  had  informed  employees  in 
advance  that  a  prometion  was  only 
temporary,  they  are  not  required  to 
follow  adverse  action  procedures  when 
terminating  any  temporary  promotion 
that  extends  past  2  years.  OPM 
proposes  to  amend  5  CFR  752.401(c)(7), 
and  (8),  which  concerns  termination  of 
term  promotions,  to  reflect  this  holding. 

III.  Reduction  in  schedule  of  a  Jess- 
than  full-time  employee.  There  has  been 
considerable  confusion  about  whether 
the  involuntary  reduction  in  schedule  of 
other  than  full-time  employees  is  a 
reduction  in  pay  covered  by  Chapter  75 
of  Title  5,  U.S.  Code.  Until  the  passage 
of  the  Civil  Service  Reform  Act  (CSRA) 
of  1978.  the  permanent  reduction  in  a 
part-time  employee's  schedule  was 
considered  a  reduction  in  pay  and  was 
therefore  covered  by  adverse  action 
procedures.  The  CSRA  definition  of  pay 
for  adverse  action  purposes  (the  rate  of 
basic  pay  set  for  a  position)  resulted  in 
questions  as  to  whether  these  actions 


were  still  subject  to  adverse  action 
procedures.  OPM  has  determined  that 
such  reduction  is  not  a  reduction  in 
basic  pay  for  adverse  action  purposes 
because  the  annual  and  hourly  rate  of 
pay  for  a  General  Schedule  position 
would  remain  the  same  and  because 
prevailing  rate  employees'  pay  is  almost 
uniformly  set  at  an  hourly  rate.  Thus, 
reducing  the  schedule  would  not  reduce 
the  rate  of  basic  pay  as  required  by 
Chapter  75  of  Title  5  of  the  U.S.  Code.  In 
addition,  the  legislative  history  of  the 
CSRA  supports  the  conclusion  that  to 
qualify  as  a  "reduction  in  pay,"  the  pay 
of  the  position  must  be  reduced. 

Notwithstanding  the  exclusion  from 
Chapter  75  of  Title  5  of  the  U.S.  Code, 
there  is  no  intent  to  deny  due  process 
and  procedural  protections  for 
involuntary  reduction  in  the  schedules 
of  part-time  employees.  In  this  regard. 
OPM  is  clarifying  that  such  actions  are 
properly  included  under  5  CFR  Part  340, 
which  specifically  covers  other  than  full- 
time  employment.  Coverage  under  this 
part  will  require  the  agency  to  provide 
employees  with  advance  notification  of 
its  proposed  action,  an  opportunity  to 
answer,  and  an  appeal  right  similar  to 
that  provided  in  5  CFR  Part  752. 

Actions  to  reduce  the  schedule  of  \ 

part-time  employees  should  be  taken  for 
reasons  relatftd  to  the  agency's  budget 
or  workload  and  not  for  misconduct  or 
performance  reasons.  If  adverse  or 
performance-based  actions  are 
necessary  with  respect  to  these 
employees,  the  proper  course  of  action 
would  be  to  take  an  appropriate 
disciplinary  action  such  as  removal, 
reduction  in  grade,  or  suspension  under 
Part  75Z  or  a  reduction  in  grade  or 
remova4^^>ased  on  unacceptable 
performance  under  either  Part  ^2  or 
Part  752. 

IV.  Current  continuous  employment  or 
service  in  the  some  or  similar  positions. 
Agencies  and  employees  have  raised 
questions  about  the  meaning  of  "current 
continuous  employment"  or  "service" 
with  respect  to  adverse  action  coverage 
under  5  U.S.C  Chapter  75.  Because  there 
is  no  current  regulatory  definition  of 
"current  continuous  service,"  OPM 
proposes  to  define  this  term  in 
regulation  tied  to  the  actual  language  of 
the  law.  Currently,  FRvI  Chapter  752 
states  that  the  method  by  which  service 
is  credited  for  advei^e  action  coverage 
purposes  is  the  same  as  for  completion 
of  a  probationary  period.  This  approach 
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is  not  required  and  has  produced 
confusion  and  different  interpretations 
among  agencies,  employees,  and  third 
parties.  The  new  definition  is  intended 
to  simplify  the  determination  of  whether 
an  employee  has  met  the  legal 
requirement  for  one  year  of  current 
continuous  service  and  is  thereby 
covered  under  adverse  action 
procedures.  It  will  do  this  by 
establishing  that  the  employee's  service, 
prior  to  the  adverse  action,  must  be 
continuous  for  one  year  without  a  break. 

Similarly,  there  is  a  need  to  define 
"the  same  or  similar  positions"  to  clarify 
what  5  U.S.C.  7511(a)(1)(B)  means  so  as 
to  make  it  clear  what  positions  are  the 
same  as  or  similar  to  the  one  the 
employee  currently  holds. 

V.  Suspension.  OPM  has  become 
aware  of  some  confusion  concerning  the 
definition  and  use  of  "indefinite 
suspensions."  Currently,  the  only 
mention  of  indefinite  suspension  occurs 
in  PPM  Chapter  752  as  guidance.  OPM  is 
proposing  to  define  indefinite 
suspension  in  regulation  and  to  provide 
for  its  use  under  appropriate 
circumstances,  reflecting  the  recent 
decision  of  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  in  Wiemers  v.  Merit 
Systems  Protection  Board,  792  F.2d  1113 
(Fed.  Cir.  1986),  which  upheld  the  use  of 
indefinite  suspensions  under  certain 
circumstances,  pending  the  outcome  of 
criminal  proceedings.  That  court  has 
also  issued  two  decision,  Thomas  v. 
General  Services  Administration,  756 
F.2d  86  (Fed.  Cir.  1985)  and  Mercer  v. 
Department  of  Health  and  Human 
Services,  772  F.2d  856  (Fed.  Cir.  1985), 
which  held  that  an  indefinite  suspension 
is  proper  pending  inquiry  or  where 
retention  on  duty  status  would  be  in 
jurious  to  the  employee,  fellow  workers, 
or  the  public  (whether  or  not  the 
employee  was  ready,  willing,  or  able  to 
work).  These  decisions  also  held  that 
management  actions  to  place  employees 
on  enforced  leave  for  more  than  14  days 
under  the  above  circumstances  are 
disciplinary  in  nature  and  equate  to 
constructive  adverse  actions  requiring 
proper  procedures.  The  Merit  Systems 
Protection  Board,  in  Passmore  v. 
Department  of  Transportation,  MSPB 
Dkt.  No.  SL07528510177  (June  13, 1986), 
has  affirmed  the  holdings  of  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
in  Thomas  and  Mercer,  holding  that  it 
has  jurisdiction  over  involuntary  actions 
to  place  employees  on  enforced  leave 
during  inquiry  or  for  safety  concerns 
because  these  actions  constitute 
appealable  suspensions,  regardless  of 
whether  the  employee  is  ready,  willing, 
and  able  to  work. 


VI.  Status  during  the  30-day  notice 
period.  Because  of  the  decisions  in 
Thomas,  Mercer,  and  Passmore  (see 
above),  it  is  necessary  to  revise  the 
section  that  provides  alternatives  to 
keeping  the  employee  in  a  duty  status 
during  the  30-day  notice  period,  to 
delete  the  provision  in  5  CFR 
752.404(b)(3)(iii)  for  the  use  of 
involuntary  leave  when  the  agency  has 
medical  documentation  demonstrating 
the  employee's  physical  or  metal 
incapacitation. 

VII.  Exception  to  30-day  notice  period. 
Two  changes  are  proposed  for  the 
"crime  provision  "  exception  to  the  30- 
day  advance  notice  period.  The  first 
would  include  indefinite  suspensions  in 
the  exception.  The  second  would 
remove  the  10-day  limit  on  the 
placement  of  an  employee  in  a  nonduty 
pay  status  pending  the  effectuation  of 
the  action,  paralleling  OPM's  earlier 
change  to  the  so-called  "emergency 
procedures"  in  5  CFR  752.404(b)(3). 
Agencies  can  best  determine  the  length 
of  time  necessary  for  effecting  such 
actions. 

VIII.  Editorial  changes.  In  addition  to 
these  substantive  changes,  OPM 
proposes  to  make  some  editorial 
changes  for  greater  ease  of  reference 
(including  some  statements  of  coverage 
now  only  in  FPM  Chapter  752)  for 
consistency  and  to  correct  obsolete 
references.  Finally,  we  are  including 
under  5  CFR  751.401(b)  (Employees 
Covered]  certain  employees  of  the 
Department  of  Medicine  and  Surgery  of 
the  Veterans  Administration  who  were 
mistakenly  shown  as  excluded  from  5 
CFR  Part  752. 

OPM  solicits  comments  on  other 
aspects  of  5  CFR  Part  752  that  the  public 
believes  would  make  for  a  more 
effective  regulation,  as  well  as 
suggestions  for  updating  the  guidance  in 
FPM  Chapter  752. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.G.  12291,  Federal  Regulation. 

Regidatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Farts  340  and 
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Administrative  practice  and 
procedure.  Government  employees. 


U.S.  Office  of  Personnel  Management.  ) 

James  E.  Colvard, 

Deputy  Director 

PART  340— OTHEF^THAN  FULL-TIME 
CAREER  EMPLOYMENT  (PART-TIME, 
SEASONAL,  ON-CALL,  AND 
INTERMITTENT) 

Accordingly,  OPM  proposes  to  amend 
Parts  340  and  752  of  Title  5  of  the  Code 
of  Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  340  is 
revised  to  read  as  set  forth  below;  and 
the  authority  citation  for  Subpart  D  of 
Part  340  is  removed: 

Authority:  5  U.S.C.  3401  et  seq.;  Subpart  D 
also  issued  under  5  U.S.C.  3301  and  3302. 

2.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C— Reduction  In  Sctiedule  ot  Part- 
time  Employees  , 

Sec.  I 

340.301  Coverage. 

340.302  Standard  for  action  and  procedures. 

340.303  Appeals. 

Subpart  C— Reduction  In  Schedule  of 
Part-time  Employees 

§  340.301    Coverage. 

This  subpart  applies  to  involuntary 
reductions  in  schedule  of  part-time 
employees  as  covered  in  §  752.401(c]  of 
this  chapter. 

§  340 J02    Standard  for  action  and 
procedure*. 

(a)  An  agency  may  involuntarily 
reduce  the  scheduled  hours  of  work  of  a 
part-time  employee  in  tenure  group  I  or 
II  only  for  reasons  directly  related  to 
workload  or  budget. 

(b)  The  following  procedures  are 
required: 

(1)  The  emloyee  will  be  given  at  least 
30  days'  advance  written  notice  stating 
the  specific  reasons  for  the  proposed 
schedule. 

(2)  When  the  schedules  of  some  but 
not  all  employees  in  a  given  competitive 
level  are  being  reduced,  the  notice  will 
state  the  basis  for  selecting  a  particular 
employee. 

(3)  The  employee  will  be  given  a  , 
reasonable  time,  but  not  less  than  5         ' 
days,  to  answer  orally  and  in  writing. 
The  agency  will  designate  an  official  to 
hear  the  employee's  oral  answer  who 
has  authority  either  to  make  or 
recommend  a  fina]  decision  on  the 
proposed  action. 

(4)  The  employee  has  the  right  to  be 
represented  by  an  attorney  or  other 
representative.  An  agency  may  disallow 
as  an  employee's  representative  an 
individual  whose  activities  as 
representative  would  cause  a  conflict  of 
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interest  or  position,  or  an  employee  of 
the  agency  whose  release  from  his  or 
her  official  position  would  give  rise  to 
unreasonable  costs  or  whose  priority 
work  assignments  preclude  his  or  her 
release. 

(5)  The  agency  will  issue  a  written 
final  decision  with  the  specific  reasons 
for  it  at  the  earliest  practicable  date,  at 
or  before  the  time  the  schedule 
reduction  will  be  effective.  The  decision 
will  advise  the  employee  of  appeal 
rights. 

§340.363    Appeals. 

An  employee  whose  scheduled  hours 
of  work  are  involuntarily  reduced  may 
appeal  to  the  Merit  Systems  protection 
Board.  An  employee  covered  by  a 
collective  bargaining  agreement  who 
elects  to  challenge  the  agency's  action 
will  utilize  the  procedures  of  the 
negotiated  grievance  procedure  unless 
the  action  is  specifically  excluded  from 
coverage  as  provided  by  5  U.S.C. 
7121(a). 

PART  752— ADVERSE  ACTIONS 

3.  The  authority  citation  for  Part  752  is 
revised  as  set  forth  below;  and  all  other 
authority  citations  throughout  Part  752 
are  removed: 

Authority:  5  U.S.C.  7504  and  7514;  5  U.S.C. 
t302.  Pub.  L.  96-494;  Section  752.401  also 
issued  under  5  U.S.C  3301  and  3302.  and  E.O. 
10577:  Section  752.405  also  issued  under  5 
U.S.a  1302  and  7513;  Subpart  F  also  issued 
under  5  U.S.C.  7543. 

4.  In  §  752.201.  paragraphs  (b)(3)  and 
(b)(4)  are  added  and  paragraph  (cj  is 
revised  to  read  as  follows: 

§  752.201     Coverage. 

*         *         *         •         « 

(b)  •   •  •. 

(3)  An  employee  who  was  in  the 
competitive  service  at  the  time  his  or  her 
position  was  first  listed  under  Schedule 
A,  B.  or  C  of  the  excepted  service  and 
still  occupies  that  position. 

(4)  A  certified  respiratory  therapy 
technician,  registered  respiratory 
therapist  licensed  physical  therapist, 
and  licensed  practical  or  vocational 
nurse  employed  under  38  U.S.C.  4104(3). 

(c)  Definitions.  In  this  subpart — 

(1)  "Day"  means  a  calendar  day. 

(2)  "Current  continuous  employment" 
means  a  period  of  employment 
immediately  preceding  a  suspension 
action  in  the  same  or  similar  positions 
without  a  break  of  a  workday. 

(3)  "Same  or  similar  positions"  mean 
positions  in  which  the  duties  performed 
require  the  same  qualifications  and 
would  demonstrate  the  same  degree  of 
difficulty  and  responsibility. 

(4)  "Suspension"  means  the  placing  of 
an  employee,  for  disciplinary  reasons,  in 


a  temporary  status  without  dunes  ana 

pay- 

*  •  *  *  ft 

5.  In  §  752.203.  paragraph  (d)  is 
revised  to  read  as  follows: 

§  752.203    Procedures. 

•  *         •         •        • 

(d)  Representation.  Section  7503(b)(3) 
of  Title  5  of  the  United  States  Code 
provides  that  an  employee  covered  by 
this  part  is  entitled  to  be  represented  in 
a  suspension  action  by  an  attorney  or 
other  repre^ntative.  An  agency  may 
disallow  as \a-employee's 
representative  an  individual  whose 
activities  as  a  representative  would 
cause  a  conflict  of  interest  or  position, 
or  an  employee  of  the  agency  whose 
release  from  his  or  her  official  position 
would  give  rise  to  unreasonable  costs  or 
whose  priority  work  a.tsignments 
preclude  his  or  her  release. 

•  *        •        •        * 

6.  Section  752.401  is  revised  to  read  as 
follows: 

§752.401    Coverage. 

(a)  Adverse  actions  covered.  This 
subpart  applies  to  the  following  actions: 

(1)  Removals; 

(2)  Suspensions  for  more  than  14  days, 
including  indefinite  suspensions. 

(3)  Reductions  in  grade; 

(4)  Reductions  in  basic  pay;  and 

(5)  Furloughs  of  30  days  or  less. 

(b)  .Actions  excluded.  This  subpart 
does  not  apply  to  actions  excluded  by  5 
U.S.C.  7512,  or  the  following: 

(1)  Actions  taken  under  provision  of 
statute,  other  than  one  codified  in  title  5, 
United  States  Code,  which  excepts  the 
action  from  Subchapter  II  of  Chapter  75 
of  Title  5,  United  States  Code. 

(2)  Action  that  entitles  an  employee  to 
grade  retention  under  Part  536  of  this 
chapter,  and  an  action  to  terminate  this 
entitlement: 

(3)  Voluntary  action  initiated  by  the 
employee; 

(4)  Action  taken  or  directed  by  the 
Office  of  Personnel  Management  under 
Part  731  or  Part  754  of  this  chapter; 

(5)  Involuntary  retiremeht  because  of 
disability  under  Part  831  of  this  chapter 

(6)  Termination  of  appointment  on  the 
expiration  date  specified  as  a  basic 
condition  of  employment  at  the  time  the, 
appointment  was  made; 

(7)  Action  that  terminates  a  temporary 
or  term  promotion  and  returns  the 
employee  to  the  position  from  which 
temporarily  promoted,  or  to  a  different 
position  of  equivalent  grade  and  pay,  in 
accordance  with  Part  335  of  this  chapter. 

(8)  Cancellation  of  a  promotion  to  a 
position  not  classified  prior  to  the 
promotion; 


lyi  l-lacement  of  an  employee  serving 
on  an  intermittent  or  seasonal  basis  in  a 
temporary  nonduty,  nonpay  status  in 
accordance  with  conditions  established 
at  the  time  of  appointment; 

(10)  Reduction  of  an  employee's  rate 
of  basic  pay  from  a  rate  that  is  contrary 
to  law  or  regulation  to  a  rate  that  is 
required  or  permitted  by  law  or 
regulation:  or 

(11)  Redaction  in  the  scheduled  hours 
of  a  part-time  employee. 

(c)  Employees  covered.  This  subpart 
covers  the  following  employees: 

(1)  An  employee  covered  by  the 
definition  in  5  U.S.C.  7511(a)(lKA). 
including  an  employee  of  the 
Government  Printing  Office  and  an 
employee  of  the  Administrative  Office 
of  the  United  States  Courts: 

(2)  An  employee  covered  by  the 
definition  in  5  U.S.C.  75n(a)(l)(B); 

(3)  An  employee  with  competitive 
status  who  occupies  a  position  in 
Schedule  B  of  Part  213  of  this  chapter; 

(4)  An  employee  who  occupies  a 
professional  and  administrative  career 
(PAC)  position  in  Schedule  B  of  Part  213 
of  this  chapter,  provided  that  the 
employee  has  completed  a  trial  period  of 
1  year  after  initial  appointment  in  such 
position; 

(5)  An  employee  who  was  in  the 
competitive  service  at  the  time  his  or  her 
position  was  first  listed  under  Schedule 
A,  B,  or  C  of  the  excepted  service  and 
still  occupies  that  position;  or 

(6)  A  certified  respiratory  therapy 
technician,  registered  respiratory 
therapist,  licensed  physical  therapist, 
and  licensed  practical  or  vocational 
nurse  employed  under  38  U.S.C.  4104(3). 

(d)  Employees  excluded.  This  subpart 
does  not  apply  to  employees  excluded 
by  5  U.S.C.  7511(b),  or  the  following: 

(1)  A  reemployed  annuitant; 

(2)  A  National  Guard  technician;  or 

(3)  A  physician,  dentist,  nurse,  or 
other  employee  in  the  Department  of 
Medicine  and  Surgery,  Veterans 
Administration,  who  is  appointed  under 
Chapter  73  of  Title  38.  United  States 
Code. 

7.  Section  752.402  is  revised  to  read  as 
follows: 

§75Z402    Definitions. 

In  this  subpart — 

(a)  "Day"  means  a  calendar  day. 

(b)  "Current  continuous  employment" 
or  "service"  means  a  period  of 
employment  or  service  immediately 
preceding  an  adverse  action  in  the  same 
or  similar  positions  without  a  break  of  a 
workday. 

(c)  "Furlough"  means  the  placing  of  an 
employee  in  a  temporary  status  without 
duties  and  pay  because  of  lack  of  work 
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or  tunds  or  othoc  nundisctphRai:y 
reasons.  --■  "•- 

(d)  "Grade"  means  a  level  of  '-• 
classification  under  a  position 
classification  system. 

(e)  "Indefinite  suspension"  means  the 
placing  of  an  employee  in  a  temporary 
status  without  duties  and  pay  pending 
investigation,  inquiry,  further  agency 
action,  or  where  retention  in  a  duty 
status  would  likely  be  injurious  to  the 
employee,  his  or  her  fellow  workers,  or 
the  public.  Indefinite  suspension  under 
this  subpart  includes  the  involuntary 
placement  of  an  employee  in  an 
indeterminate  period  of  enforced  sick 
leave,  annual  leave,  or  nonduty,  nonpay 
status  for  the  reasons  set  out  above.  The 
indefinite  suspension  continues  for  an 
indeterminate  period  of  time  and  ends 
with  the  occurrence  of  the  pending 
conditions  set  forth  in  the  notice  of 
action. 

(f)  "Pay"  means  the  rate  of  basic  pay 
fixed  by  law  or  administrative  action  for 
the  position  held  by  the  employee,  that 
is,  the  rate  of  pay  before  any  deductions 
and  exclusive  of  additional  pay  of  any 
kind. 

(g)  "Same  or  similar"  positions  mean 
positions  in  which  the  duties  performed 
require  the  same  qualifications  and 
would  demonstrate  the  same  degree  of 
difficulty  and  responsibility. 

(h)  "Suspension"  means  the  placing  of 
an  employee,  for  disciplinary  reasons,  in 
a  temporary  status  without  duties  and 
pay  for  more  than  14  days.  Pending 
inquiry,  further  agency  action,  or  where 
retention  in  a  duty  status  would  likely 
be  injurious  to  the  employee,  his  or  her 
fellow  workers,  or  the  public,  the 
involuntary  placement  of  an  employee 
in  a  determinate  period  of  enforced  sick 
leave,  annual  leave,  or  in  a  nonduty, 
nonpay  status  for  more  than  14  days 
constitutes  a  suspension  covered  by  this 
subpart. 

8.  In  §  752.403,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  752.403    Standard  for  action. 

(a)  An  agency  may  take  an  adverse 
action,  including  a  performance-based 
adverse  action,  under  this  subpart  only 
for  such  cause  as  will  promote  the 
efficiency  of  the  service. 
*         *         •         «         * 

9.  In  §  752.404,  the  second  sentence  of 
paragraph  (b)(1)  is  revised  read  as  set 
forth  below. 

a.  Paragraph  (b)(3)  is  revised: 
paragraph  (b)(3)(iii)  is  removed; 
paragraphs  (b)(3)(iv)  and  (v)  are  revised 
and  redesignated  as  paragraph  (b)(3)(iii) 
and  (iv)  respectively;  and  a  new 
paragraph  (b)(3)(v)  is  added  to  read  as 
set  forth  below. 


b.  Paragraph  (d)(1)  is  revised  to  read 
83  set  forth  below. 

c?  Paragraph  (e)  is  revised  to  read  as 
set  fortl»below.         •— -    . 

§752.404    Procedures. 

*  *        ♦        *        *  ''  '' 

(b)  Notice  of  proposed  action.  (1) 

*  *  *  The  agency  may  not  use  material 
that  cannot  be  disclosed  to  the 
employee  or  his  or  her  representative  or 
designated  physician  under  §  297.204(c) 
of  this  chapter  to  support  the  reasons  in 
the  noticed. 

***** 

(3)  Under  ordinary  circumstances,  an 
employee  whose  removal  or  indefinite 
suspension  has  been  proposed  shall 
remain  in  a  duty  status  in  his  or  her 
regular  position  during  the  advance 
notice  period.  In  those  rare 
circumstances  where  the  agency 
determines  that  the  employee's 
continued  presence  in  the  workplace 
during  the  notice  period  may  pose  a 
threat  to  the  employee  or  others,  result 
in  loss  of  or  damage  to  Government 
property,  or  otherwise  jeopardize 
legitimate  Government  interests,  the 
agency  shall  consider  whether  any  of 
the  following  alternatives  is  feasible: 

*  «        *        *        • 

(iii)  Gbrrying  the  employee  on 
appropiliate  leave  (annual,  sick,  leave 
without  pay,  or  absence  without  leave) 
if  he  or  she  is  voluntarily  absent  for 
reasons  not  originating  with  the  agency; 

(iv)  Qurtailing  the  notice  period  when 
the  agof  cy  can  invoke  the  provisions  of 
§  752.404(d)(1),  the  "crime  provision." 
This  provision  may  be  invoked  even  in 
the  absence  of  judicial  action  if  the 
agency  has  reasonable  cause  to  believe 
that  the  employee  has  committed  a 
crime  for  which  a  sentence  of 
imprisonment  may  be  imposed;  or 

(v)  Placing  the  employee  in  a  paid, 
nonduty  status  during  all  or  part  of  the    \ 
advance  notice  period  if  none  of  the        i 
other  alternatives  is  available. 
***** 

(d)  Exceptions.  (1)  Section  7513(b)  of 
Title  5  of  the  United  States  Code 
authorises  an  exception  to  the  30  days' 
advance  written  notice  when  the  agency 
has  reasonable  cause  to  believe  that  the 
employee  has  committed  a  crime  for 
which  a  sentence  of  imprisonment  may 
be  imposed,  and  is  proposing  a  removal 
or  indefinite  suspension.  The  agency 
may  require  the  employee  to  furnish  any 
answet  to  the  proposed  action,  and 
affidavits  and  other  documentary 
evidence  in  support  of  the  answer 
within  such  time  as  would  be 
reasonable,  but  not  less  than  7  days. 
When  the  circumstances  require  that  the 
employee  be  kept  away  from  the 


worksite,  the  agency  may  place  him  or 
her  in  a  nonduty  status  with  pay  for 
such  time  as. is  necessary  to  effect  the, 
action. 


.  [e]'Representalion.  Section  7513(b)(3) 
of  title  5  of  thcL  United  States  Code 
provides  that  an  employee  covered  by  — 
this  part  is  entitled  to  be  represented  by- 
an  attorney  or  other  representative.  An 
agency  may  disallow  as  an  employee's 
representative  an  individual  whose 
activities  as  representative  would  cause 
a  conflict  of  interest  or  position,  or  an 
employee  of  the  agency  whose  release 
from  his  or  her  official  position  would 
give  rise  to  unreasonable  costs  or  whose 
priority  work  assignments  preclude  his 
or  her  release. 

*  *  *r         *  ♦ 

|FR  Doc.  87-6828  Filed  3-26-87;  8:45  ami 

BILUNG  CODE  682S-4)1-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  959  and  980 

Onions  Grown  in  South  Texas; 
Extension  of  Time  for  Receipt  of 
Written  Comments  on  Proposed 
Amendment  No.  5  To  Handling 
Regulation;  Vegetable  import 
Regulations  for  Onions;  Proposed 
Amendment 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  rule;  extension  of         ; 
comment  period.  j 

summary:  Notice  is  hereby  given  that 
the  time  period  for  filing  written 
comments  on  a  proposal  to  amend  the 
handling  regulation  for  onions  grown  in 
South  Texas  and  to  make  conforming 
changes  to  the  import  regulation  for 
onions  is  extended  from  March  26  to 
April  15.  The  comment  period  extension 
will  give  interested  persons  additional 
time  to  analyze  the  proposal  and  submit 
written  contments  on  it. 
date:  Comments  Due:  April  15, 1987. 

addresses:  Comments  should  be  sent 
to:  Docket  clerk,  F&V,  AMS,  Room  2085- 
S,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-1400.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHSR  INFORMATION  CONTACT: 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
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F&V,  AMS,  USDA.  Washington,  DC 
20250-1400  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (the  Act,  7 
U.S.C.  601-674)  a  notice  of  proposed 
rulemaking  was  published  in  the  March 
11. 1987.  issue  of  the  Federal  Register  (52 
PR  7428).  regarding  a  proposal  to  amend 
the  handling  nigulation  for  onions  grown 
in  South  Texas  under  Marketing  Order 
No.  959  and  the  onion  import  regulation 
under  §  980.117. 

The  Department  received  several 
telephone  calls  and  written  comments 
stating  that  more  time  was  needed  to 
analyze  the  proposal  and  submit  written 
comments  on  it. 

Extending  the  comment  period  is 
justified  to  ensure  that  all  parties  are 
provided  with  an  adequate  amount  of 
time  to  review  the  proposed  rule  and 
submit  comments.  Accordingly,  the 
comment  period  is  being  extended  by  20 
days  to  April  15, 1987,  or  a  total  of  35 
days  from  the  date  of  publication  on 
March  11, 1987.  The  present  provisions 
of  the  handling  regulation  are  applicable 
until  any  changes  are  made  effective 
based  on  the  proposal. 

List  of  Subjects  7 

7  CFR  Part  959 

Marketing  agreements  and  orders, 
Onions,  Texas. 
7  CFR  Part  980 

Marketing  agreements  and  orders. 
Imports,  Onions. 

1.  The  authority  citation  for  7  CFR 
Parts  959  and  980  continue  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  March  24. 1987. 
Ronald  L  Cioffi, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
|FR  Doc.  87-6943  Filed  3-26-87:  8:45  am) 

BILLING  CODE  3410-03-M 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

(Docket  No.  85-084] 

Import  Permits  for  Birds,  Poultry,  or 
Pigeons  Transiting  the  Port  of 
Anchorage,  AK 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  concerning  the 
importation  of  certain  animals  and  birds 
into  the  United  States,  to  provide  that 
under  certain  circumstances  importers 


can  obtain  and  use  a  single  import 
permit  for  more  than  one  shipment  of 
birds,  poultry,  or  pigeons  transiting  the 
Port  of  Anchorage,  Alaska.  This  action 
appears  to  be  necessary  to  help  reduce 
paperwork  and  resulting  expenditures. 
DATE:  Written  comments  must  be 
received  on  or  before  May  26, 1987. 
ADDRESS:  Wriiteii  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Steven  R.  Poore,  Acting  Assistant 
Director,  Regulatory  Coordination, 
APHIS,  USDA,  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  reference  to 
Docket  number  85-084.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wade  Ritchie,  Import-Export 
Operations  Staff,  VS.  APHIS,  USDA, 
Room  766,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
301-436-6172. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
contain,  among  other  things,  provisions 
concerning  the  importation>of  certain 
animals,  birds,  poultry,  and  pigeons. 
Section  92.4  of  these  provisions  requires 
that  an  importer  of  an  importer's  agent, 
with  certain  exceptions,  must  apply  for 
and  obtain  an  import  permit  from 
Veterinary  Services  prior  to  importing 
animals,  birds,  poultry,  or  pigeons  into 
the  United  States.  A  separate  import 
permit  is  required  for  each  such 
shipment. 

An  analysis  of  shipments  of  birds, 
poultry,  or  pigeons  in  transit  through  the 
Port  of  Anchorage,  Alaska,  reveals  that 
a  large  proportion  of  these  shipments 
are  made  by  a  small  proportion  of  the 
importers  who  use  that  port.  Each  of 
these  importers  sends  numerous 
shipments  of  birds,  poultry,  or  pigeons 
through  the  Port  of  Anchorage  each 
year.  Though  these  multiple  shipments 
are  similar  and  routine,  each  sl^ipment 
requires  a  separate  import  permit.  To 
obtain  separate  permits  the  importers 
must  apply  for  each  permit  individually 
and  Veterinary  Services  must  process 
each  application  and  issue  each  permit 
individually. 

This  system  requires  extensive 
paperwork,  time,  and  effort  by  both 
Veterinary  Services  and  the  importers.  It 
is  also  highly  duplicative  and  repetitive 
for  both  Qie  importers  and  Veterinary 
Services.  It  appears,  however,  that  it 
would  be  possible  to  amend  the 


regulations  to  reduce  duplication, 
paperwork,  and  personnel  requirements, 
without  weakening  the  ability  of 
Veterinary  Services  to  prevent  the 
introduction  of  disease  into  the  United 
States  by  birds,  poultry,  or  pigeons 
transiting  the  Port  of  Anchorage,  Alaska. 
In  addition,  it  appears  that  such 
amendments  to  the  regulations  wou|d 
reduce  costs  for  both  importers  and 
Veterinary  Services,  and  could  result  in 
more  efficient,  less  costly  issuance  of 
import  permits. 

It  is  therefore  proposed  to  amend  the 
regulations  to  allow  importers  of  birds, 
poultry,  or  pigeons  transiting  thePort  of 
Anchorage,  Alaska,  to  obtain  and  use  a 
single  import  permit  for  more  than  one 
shipment  of  birds,  poultry,  or  pigeons 
through  that  port.  An  import  permit 
issued  for  such  multiple  use  would  be 
valid  only  during  the  calendar  year  in 
which  it  was  isSued.  In  addition,  off- 
loading of  birds,  poultry,  or  pigeons 
transiting  the  Port  of  Anchorage,  Alaska, 
under  such  a  permit  would  be 
prohibited. 

Under  the  proposed  amendments,  the 
prospective  importer  would  be  required 
to  apply  for  an  import  permit  from 
Veterinary  Service  in  the  same  basic 
manner  as  currently  provided  in  the 
regulations.  All  general  inforiTiation, 
including  the  name  and  address  of  the 
importer,  the  purpose  of  the  importation, 
and  the  port  of  entry  into  the  United 
States,  would  be  required  to  be  provided 
at  the  time  of  application.  However, 
information  which  would  be  different  for 
different  shipments,  such  as  the  exact 
number  of  birds,  poultry,  or  pigeons,  the 
port  of  embarkation  in  the  foreign 
country,  and  the  anticipated  date  of 
arrival,  would  not  be  required  at  the 
time  of  application.  The  importer  would 
be  required  to  supply  this  information  at 
a  later  time,  as  explained  below.  After 
receipt  and  processing  of  the 
application.  Veterinary  Services  would 
issue  an  import  permit  to  the 
prospective  importer.  This  import  permit 
would  be  valid  through  the  calender 
year  in  which  it  was  issued,  and  would 
include  only  the  general  information 
provided  by  the  importer  on  the  permit 
application.  Thereafter,  whenever  the 
importer  had  a  shipment  of  birds, 
poultry,  or  pigeons  which  was  to  transit 
the  Port  of  Anchorage,  Alaska,  the 
importer  would  make  a  copy  of  the 
import  permit,  complete  it  by  inserting 
all  information  that  pertained  to  the 
individual  shipment  but  was  missing 
from  the  permit,  and  forward  one  copy 
of  the  permit  to  the  Port  Veterinarian  at 
Anchorage,  Alaska,  no  less  than  two 
weeks  prior  to  the  anticipated  date  of 
arrival  of  the  shipment  at  the  port.  The 
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importer  would  also  be  required  to 
comply  with  all  other  applicable 
regulations.  Finally,  off-loading  of  birds, 
poultry,  or  pigeons  transiting  the  Port  of 
Anchorage,  Alaska,  under  such  a  permit 
would  be  prohibited. 

It  is  proposed  that  these  provisions 
apply  only  to  birds,  poultry,  or  pigeons 
transiting  the  United  States  through  the 
Port  of  Anchorage,  Alaska.  It  is  also 
proposed  that  off-loading  of  such  birds, 
poultry,  and  pigeons  at  the  Port  of 
Anchorage,  Alaska,  be  prohibited.  These 
restrictions  appear  to  be  necessary  to 
help  minimize  any  risk  of  disease 
spread. 

Import  permits  are  never  issued  for 
diseased  animals,  regardless  of  the 
species.  In  addition,  all  animals  subject 
to  the  regulations  which  are  offered  for 
entry  into  the  United  States  must  have  a 
valid  health  certificate,  or  they  are 
refused  entry.  However,  beyond  these 
basic  requirements,  importation 
requirements  for  different  species  of 
animals  are  different,  and  the 
circumstances  under  which  import 
permits  are  issued  for  different  species 
are  also  different.  Import  permits  for 
undiseased  animals  in  transit  through 
the  United  States,  other  than  avian 
species  (birds,  poultry,  and  pigeons),  are 
issued  only  after  ascertaining  the 
species  to  be  imported,  the  country  from 
which  it  is  coming,  and  the  presence  or 
absence  in  the  country  of  specific 
diseases  to  which  the  particular  species 
is  susceptible  or  which  it  could  transmit. 
In  addition,  other  information 
concerning  individual  animals  to  be 
imported,  such  as  sex,  age.  and  prior 
medical  treatment,  may  be  needed. 
Depending  upon  these  factors,  an 
important  permit  may  or  may  not  be 
issued,  and  if  a  permit  is  issued,  the 
conditions  of  importation  may  vary. 
Under  these  circumstances,  it  is  not 
administratively  practical  or  feasible  to 
issue  import  permits  for  multiple 
shipments  of  non-avian  species  intended 
to  transit  the  United  States. 

However,  import  permits  for 
undiseased  avian  species  transiting  the 
United  States  are  issued  for  all  such 
birds,  poultry,  or  pigeons,  regardless  of 
the  country  from  which  they  are  coming, 
the  presence  or  absence  of  any 
particular  diseases  in  that  country,  and 
any  other  factors.  In  addition,  the 
conditions  for  importation  of  such  birds, 
poultry,  and  pigeons  do  not  vary. 
Therefore,  it  is  administratively  feasible 
and  practical  to  issue  permits  for  use  for 
multiple  shipments  of  birds,  poultry,  or 
pigeons  intended  to  transit  the  United 
States. 


For  the  above  reasons  it  appears  to  be 
necessary  to  restrict  use  of  such  permits, 
as  proposed  in  this  document,  to 
intransit  importations  through  the 
United  States  of  birds,  poultry,  and 
pigeons. 

In  addition,  it  appears  to  be  necessary 
to  limit  application  of  the  proposed 
provisions  to  the  Port  of  Anchorage, 
Alaska,  to  help  ensure  that  no 
significant  disease  threat  is  posed  by 
birds,  poultry,  or  pigeons  transiting  the 
United  States  under  the  proposed  import 
permit  system. 

There  are  two  reasons  for  this 
proposed  restriction.  First,  the  State  of 
Alaska  has  no  significant  domestic 
commeicial  poultry  industry,  and 
second,  most  air  traffic  landing  at 
Anchorage  is  through  traffic  as  opposed 
to  terminal  traffic;  that  is,  it  continues  to 
other  destinations  without  unloading.' 
Under  these  circumstances,  it  appears 
that  the  disease  risk  posed  by  birds, 
poultry,  or  pigeons  transiting  the  Port  of 
Anchorage  is  insignificant  because  there 
is  little  or  no  opportunity  for  exposure  to 
birds,  poultry,  or  pigeons  either  in  the 
area  of  the  port  or  arriving  at  the  port 
for  pemanent  entry  into  the  United 
States.  These  circumstances  do  not 
pertain  to  other  ports  in  the  United 
States.  At  all  other  ports  there  is 
significant  commerical  poultry 
production  in  the  area  of  the  port,  and/ 
or  the  port  handles  significant  terminal 
traffic  in  birds,  poultry,  or  pigeons. 

Therefore,  for  the  above  reasons,  it 
appears  to  be  necessary  to  limit  use  of 
the  proposed  import  permit  to  birds, 
poultry,  and  pigeons  transiting  the  port 
of  Andiorage.  Alaska. 

In  addition  it  appears  to  be  necessary 
to  prohibit  off-loading  of  birds,  poultry, 
or  pigeons  transiting  the  port  of 
Anchorage,  Alaska,  under  the  proposed 
permit  system.  This  requirement  would 
be  an  additional  safeguard  to  minimize 
any  possible  disease  risk  presented  by 
such  birds,  poultry,  or  pigeons. 

Finally,  it  appears  to  be  necessary,  for 
efficient  management  of  the  proposed 
permit  system,  to  issue  permits  which 
are  valid  only  through  the  calendar  year 
in  which  they  are  issued.  This  will 
ensure  that  the  baisc  information  on        ^ 
such  carlificates  is  relatively  current, 
while  greatly  reducing  paperwork  and 
its  resulting  expense. 

It  appears  that  adoption  of  these 
proposed  provisions  would  have  no 
effect  on  the  timely  availabihty  of 


'  Tholjgh  the  Port  of  Anchorage.  Alaska,  is  txith 
an  ocean  port  and  an  airport,  trirds.  poultry,  or 
pigeon*  are  imported  tKrougfa  thai  port  only  liy  air. 


information  necessary  for  Veterinary 
Services  to  monitor  and  control  intransit 
shipments  oif  birds,  poultry,  or  pigeons 
through  the  Port  of  Anchorage,  Alaska, 
or  on  the  effectiveness  of  existing 
monitoring  and  control  programs  for 
birds,  poultry,  and  pigeons  in  transit 
through  that  port.  It  also  appears  that 
adoption  of  the  proposed  provisions 
would  help  to  reduce  paperwork  and 
resulting  expenditures,  and  possibly 
result  in  more  efficient,  less  costly 
issuance  of  import  permits. 

Miscellaneous 

It  is  also  proposed  to  make 
miscellaneous  amendments  to  the 
regulations  for  the  purposes  of  clarity. 

Executive  Order  12291  and  Regiilatory 
Flexibility  Act  Analysis  , 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  major  rule.  The  Department  has  ' 

determined  that  this  action  would  not 
have  a  sigTuficant  effect  on  the 
economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
should  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

If  the  proposed  regulations  are 
adopted,  it  is  anticipated  that  fewer  than 
one  percent  of  shipments  of  birds, 
poultry,  or  pigeons  transiting  the  United 
States  would  be  affected  by  the 
proposed  amendments,  as  compared 
with  the  number  of  all  shipments  of 
birds,  poultry,  or  pigeons  transiting  or 
entering  the  United  States  through  all 
ports  of  entry. 

Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  action 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reductioa  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  given  OMB  control  numbers 
0579-0040  and  0579-0060. 
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Executive  Order  12372 

This  program/activity  is  Hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  CFR  Part  92) 

List  of  Subjecte  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico.  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  the  regulations  in  9  CFR 
Part  92  would  be  amended  as  follows: 

1.  The  authority  citation  for  Part  92 
would  continue  to  read  as  set  forth 
below: 

AutiMrity:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105.  Ill,  134a,  134b.  134c  134d. 
134f.  and  135;  7  CFR  2.17,  2^1.  and  371.2(d). 

2.  In  5  92.4,  in  the  first  sentence 
"§§92.2  (b)  and  (c),  92.19.  92.27,  and 
92.31"  would  be  revised  to  read  "§§92.2 
(b)  and  (c).  92,4(e)  92.19.  92.27,  and 
92.31". 

3.  In  §  92.4,  a  new  paragraph  (e)  would 
be  added  to  read  as  follows: 

§  92.4    Import  permits  for  ruminants, 
swtne,  horses  from  countries  affected  wittt 
CEM,  pot4try,  poultry  semen,  sntmal  semen, 
birds  and  for  anknal  spedniens  for 
diagnostic  purpoees;  and  reservaUon  fees 
for  space  at  quarantine  facilities  maintained 
by  Veterinary  Services. 

(e)  Notwithstanding  any  other 
provisions  in  this  part,  importers  are  not 
required  to  obtain  an  import  permit  and 
provide  the  shipper  with  an  original 
import  permit  for  each  individual 
shipment  of  birds,  poultry,  or  pigeons 
transiting  the  port  of  Anchorage.  Alaska, 
if  the  following  conditions  are  met: 

(1)  The  importer  applies  for  and 
obtains  an  import  permit  for  multiple 
shipments  of  birds,  poultry,  or  pigeons 
transiting  the  port  of  Anchorage,  Alaska, 
in  accordance  with  the  provisions  of  this 
section  and  related  requirements 
concerning  application  therefore; 
Provided  that,  the  following  information 
shall  not  be  required  on  such 
application: 

(i)  The  species,  breed,  and  number  of 
birds,  poultry,  or  pjgeons  to  be  imported; 

(ii)  The  individual  animal 
identification; 
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(iii)  The  country  of  origin; 

(iv)  The  name  and  address  of  the 
exporter 

(v)  The  port  of  embarkation  in  the 
foreign  country; 

(vi)  The  mode  of  transportation  and 
the  rout*^r  (ravel; 

(vii)  The^Jpoposed  date  of  arrival  of 
the  birds,  poultry,  or  pigeons:  and 

(viii)  The  name  and  address  of  the 
person  to  whom  the  birds,  poultry,  or 
pigeons  will  be  delivered. 

(2)  The  importer  completes  a  copy  of 
the  import  permit  obtained  under 
paragraph  (e)(1)  above  for  each  separate 
shipment  of  birds,  poultry,  or  pigeons 
intended  to  transit  the  port  of 
Anchorage.  Alaska,  by  inserting  the 
following  information  on  a  copy  of  the 
permit: 

(i)  The  species,  breed,  and  number  of 
birds,  poultry,  or  pigeons  to  be  imported; 

(ii)  The  individual  animal 
identification  (except  poultry); 

(iii)  The  country  of  origin; 

(iv)  The  name  and  address  of  the 
exporter 

(v)  The  port  of  embarkation  in  the 
foreign  country; 

(vi)  The  mode  of  transportation  and 
the  route  of  travel; 

(vii)  The  proposed  date  of  arrival  of 
the  birds,  poultry,  or  pigeons:  and 

(viii)  The  name  and  address  of  the 
person  to  whom  the  birds,  poultry,  or 
pigeons  will  be  delivered. 

(3)  The  importer,  not  less  than  2 
weeks  prior  to  the  anticipated  date  of 
arrival  of  each  separate  intransit 
shipment  of  birds,  poultry,  or  pigeons  at 
the  port  of  Anchorage.  Alaska,  provides 
the  Port  Veterinarian  v*rith  a  copy  of 
such  completed  import  permit; 

(4)  A  copy  of  such  completed  import 
permit  accompanies  each  separate 
intransit  shipment  of  birds,  poultry,  or 
pigeons  to  the  port  pf  Anchorage, 
alaska. 

§  92.2    [Amended] 

4.  In  §  92.2.  the  first  sentence  in 
paragraph  (d)(l)(ii)  would  be  amended 
by  changing  "They  are  unloaded. .  .  "  to 
read  "Except  for  birds,  poultry,  or 
pigeons  intransit  through  Anchorage, 
Alaska,  ed  under  §  92.4(e)  of  this  Part, 
which  are  not  allowed  to  be  unloaded, 
they  are  unloaded " 

Done  at  Washington,  DC.  this  24th  day  of 
March  1987. 

B.C.  lohnson. 

Deputy  Administrator.  Veterinary  Services. 
(FR  Doc.  87-6812  Filed  3-2ft-*7:  8:45  am] 
BIUJMG  CODE  M10-34-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  19, 197,  250,  and  251 

INoticeNo.  625] 

Credit  Against  Paid  Tax; 
Implementation  of  Section  Six  of 
Public  Law  96-598 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  ATF  proposes  to  issue 
regulations  to  implement  section  6  of 
Pub.  L.  96-598  (94  Stat.  3488).  This 
section  allows  a  credit  against  the  tax 
paid  or  determined  on  distilled  spirits 
for  alcohol  derived  from  certain  wine 
and  flavors.  This  section  also  permits 
the  transfer  between  the  bonded 
premises  of  distilled  spirits  plants  of 
distilled  spirits  bottled  for  industrial 
purposes. 

DATES:  Comments  should  be  received  on 
or  before  June  25, 1987. 

ADDftESSES:  Send  written  comments  to 
Chief.  Distilled  Spirits  and  Tobacco 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385.  Washington.  DC 
20044-0385,  ATTN:  Notice  No.  625. 

All  written  comments  received  on  this 
notice  may  be  inspected,  during  normal 
business  hours,  at  the  ATF  Reading 
Room,  Office  of  Public  Affairs  and 
-Disclosure,  Room  4407,  Ariel  Rios 
Federal  Building.  1200  Pennsylvania 
Avenue,  NW..  Washington.  DC  20226. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  C,  Langford  or  Jackie  White, 
Distilled  Spirits  and  Tobacco  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226, 
Telephone:  202-566-7531. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  January  of  1980.  the  Distilled  Spirits 
Tax  Revision  Act  of  1979  (Subtitle  A  of 
Title  VIII  of  the  Trade  Agreements  Act 
of  1979.  Pub.  L.  96-39  (93  Stat.  273)) 
instituted  a  new  system  for  imposing 
and  administering  the  excise  tax  on 
distilled  spirits,  referred  to  as  the  all-in- 
bond  method.  Under  this  method,  the 
tax  on  distilled  spirits  is  paid  or 
determined  on  the  basis  of  alcohol 
content,  regardless  of  the  source  of  the 
alcohol,  after  completion  of  all  distilled 
spirits  operations.  A  result  of  the  change 
to  the  all-in-bond  method  is  that  the 
alcohol  content  of  distilled  spirits 
derived  from  wine  and  fiavors  is  subject 
to  the  distilled  spirits  tax. 

In  December  of  1980,  Pub.  L.  96-598 
(94  Stat.  3485)  was  enacted.  Section  6  of 
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me  law  auueo  sei.uon  5010  to  the 
Internal  Revenue  Code  of  1954.  This 
provision  restored  to  wine  and  flavors 
the  tax  status  they  enjoyed  prior  to 
institition  of  the  all-in-bond  method  of 
tax  determination.  It  did  this  by 
authorizing  a  credit  against  the  excise 
tax  liability  paid  or  determined  under 
the  all-in-bond  method  for  the  wine  and 
flavors  content  of  distilled  spirits. 

The  credit  authorized  for  wine  equals 
the  difference  between  the  distilled 
spirits  tax  and  the  applicable  wine  tax 
on  the  quantity  of  wine  contained  in 
distilled  spirits.  The  credit  authorized 
for  flavors  equals  the  distilled  spirits  tax 
on  the  quantity  of  nonbeverage  flavors 
contained  in  distilled  spirits  to  the 
extent  that  the  alcohol  derived  from 
these  flavors  does  not  exceed  2Va 
percent  (on  a  proof  gallon  basis)  of  the 
finished  product. 

In  addition  to  providing  a  credit  for 
the  wine  and  flavors  content  of  distilled 
spirits,  section  6  of  Pub.  L.  96-598 
amended  section  5212  of  the  Internal 
Revenue  Code  of  1954  to  allow  the 
transfer  betweeji  the  bonded  premises 
of  distilled  spirits  plants  of  alcohol 
bottled  for  industrial  purposes. 

Wine  and  Flavors  Credit 

The  credit  for  the  wine  and  flavors 
content  of  distilled  spirits  poses  a 
number  of  problems.  Among  these  are 
the  calculation  of  credit  for  wine 
content,  the  application  of  credit  rates  to 
the  taxable  removal  of  finished  goods, 
and  the  verification  of  credit  rates  by 
persons  other  than  the  processor  who 
manufactured  the  product.  In  Industry 
Circular  81-8.  dated  March  27. 1981. 
ATF  provided  various  guidelines  and 
procedures  to  resolve  these  problems. 
However,  in  retrospect.  ATF  believes 
these  guidelines  and  procedures  are 
unduly  cumbersome.  The  proposed 
regulations,  therefore,  provide 
somewhat  simplified  procedures. 

Effective  Tax  Rates 

Industry  Circular  81-8  provided  a 
formula  for  the  compulation  of  a  tax 
credit  rate  for  each  batch  of  distilled 
spirits  containing  wine  or  flavors. 
Because  of  the  necessity  of  having  to 
covert  wine  tax  rates  based  on  volume 
and  percentage  of  alcohol  to  credit  rates 
based  on  volume  and  proof,  this  formula 
is  unwieldy  and  awkward  to  use. 

To  rectify  this,  the  proposed 
regulations  provide  for  the  use  of  a 
formula  for  the  computation  of  an 
effective  tax  rate  for  distilled  spirits 
containing  wine  and  flavors.  The 
effective  tax  rate  is  the  tax  rate  after 
reduction  for  any  credit  allowable  for 


the  wine  and  flavors  content  at  which 
the  tax  imposed  on  distilled  spirits  is 
paid  or  determined. 

In  addition,  to  ensure  the  availability 
of  records  for  the  determination  of 
effective  tax  rates,  the  proposed 
regulations  provide  that  distilled  spirits 
containing  wine  or  flavors  may  be 
subject  to  distilled  spirits  operations 
only  in  the  processing  account. 

Application  of  Effective  Tax  Rates 

Under  the  procedures  in  Industry 
Circular  81-8,  the  credit  rate  is 
established  when  distilled  spirits  are 
mixed  with  wine  or  flavors  in  the 
procesfflng  account;  however,  the  credit 
rate  is  dftermined  at  the  time  of  tax 
determination,  i.e.,  at  the  time  of 
removal  from  bond.  The  circular 
therefore  suggested  a  procedure  which 
necessitated  the  tracing  of  taxable 
removals  back  to  the  applicable  batch 
records  for  each  product  containing 
wine  01  flavors.  To  alleviate  the 
cumbeesome  paperwork  of  such  tracing, 
three  alternative  procedures  for 
application  of  effective  tax  rates  to 
taxable  removals  are  proposed  in  this 
notice.  These  procedures  are: 

1.  Standard  Effective  Tax  Rate. 

A  standard  effective  tax  rate  may  be 
established  for  any  eligible  distilled 
spirits  product  by  computing  an 
effective  tax  rate  based  on  the  least 
quantify  and  the  lowest  alcohol  content 
of  wine  and  flavors  used  in  the 
manufacture  of  the  product.  A  distilled 
spirits  plant  proprietor  who  desires  to 
use  this  procedure  to  tax  determine 
distilled  spirits  shall  submit  a  statement 
to  the  regional  director  (compliance) 
showing  the  basis  on  which  the 
standard  effective  tax  rate  is  computed, 
i.e.,  the  least  quantity  and  the  lowest 
alcohcri  content  of  wine  and  flavors. 
ATF  recognizes  that  many  approved 
formulas  on  ATF  F  5110.38  cover 
products  in  which  the  quantities,  proof, 
and  alcohol  content  of  distilled  spirits, 
wine,  »nd  flavors  vary  between 
specified  limits  in  arriving  at  the 
specified  proof.  In  such  case,  the  basis 
used  to  establish  a  standard  effective 
tax  rate  must  be  within  the  range  shown 
on  Form  51ia38,  but  it  need  not  be  the 
least  quantity  or  the  lowest  alcohol 
content  of  wine  and  flavors  permissible 
on  the  approved  foumula.  However,  in 
no  case  may  a  standard  effective  tax 
rate  be  less  than  the  highest  tax  rate 
applicable  to  the  product.  In  the  event  a 
lesser  quantity  or  a  lower  alcohol 
content  of  wine  or  flavors  is  used  in  the 
manufacture  of  the  product,  the 
standard  effective  tax  rate  must  be 
recomputed  and  a  new  statement  of 


basis  submitted  to  the  regional  director 
(compliancejl. 

2.  Average  Effective  Tax  Rate. 

An  average  effective  tax  rate  may  be 
established  for  any  eligible  distilled 
spirits  products  by  computing  an 
effective  tax  rate  based  on  the  batches 
produced  during  the  preceding  6-month 
period  if  at  least  three  batches  were 
produced  during  that  period.  If  this 
procedure  is  used  for  tax  determinatin,  a 
proprietor  must  also  maintain  for  each 
product  a  record  showing  the  average 
effective  tax  rate  computation.  To   ,  ^ 

accurately  reflect  the  wine  and  flavor       ■ 
content  in  current  inventory,  the  average 
effective  tax  rate  computed  for  each 
product  is  adjusted  each  month  so  as  to 
include  only  the  immediately  preceding 
6-month  period. 

3.  Inventory  Reserve  Account. 

An  inventory  reserve  account  may  be 
established  for  any  eligible  distilled 
spirits  product.  Under  this  procedure,.       j 
each  time  the  product  is  bottled  or 
packaged,  a  deposit  record  is  entered 
into  the  inventory  reserve  account  of  the 
product.  As  the  product  is  subsequently 
removed  from  inventory,  the  records  in 
the  inventory  reserve  account  are 
depleted,  in  chronological  order  from  the 
earliest  entry  date.  All  removals  from 
inventory,  including  breakage  and 
inventory  losses,  are  chargeable  against 
the  inventory  reserve  account  of  the 
product.  The  tax  rate  applied  to  any 
taxable  removal  is  determined  by  the 
effective  tax  rate  of  the  record  from 
which  the  removal  is  depleted. 

Eligible  Wine  and  Flavors 

Credit  for  the  wine  and  flavor  content 
of  distilled  spirits  is  allowable  only  if 
the  wine  or  flavor  contained  in  the 
distilled  spirits  is  an  eligible  wine  or  an 
eligible  flavor.  An  eligible  wine  is  a  still 
wine  which  has  not  been  subject  to 
distillation  at  a  distilled  spirits  plant 
after  receipts  in  bond.  An  eligible  flavor 
is  a  flavor  of  a  type  for  which  drawback 
of  the  tax  imposed  on  distilled  spirits  is 
allowable  under  26  U.S.C.  5134  which  is 
made  at  odier  than  a  distilled  spirits 
plant. 

To  facilitate  the  manufacture  of 
eligible  flavors  by  a  distilled  spirits    •  . 
plant  proprietor,  the  proposed 
regulations  provide  that  the  premises  of 
a  distilled  spirits  plant  may  be 
alternately  curtailed  and  extended  to 
permit  the  use  of  the  distilled  spirits 
plant  facilities  for  flavor  manufacturing 
or  other  authorized  purposes. 
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Documentation  of  Wine  and  Flavor 
Content 

7.  Importers. 

Any  person  who  imports  distilled 
spirits  containing  wine  or  flavors  on 
which  the  tax  is  to  be  paid  or 
determined  at  an  effective  tax  rate  must 
establish  the  eligibility  of  the  wine  and 
flavor  components  contained  in  the 
product  and  provide  information  for 
verification  of  the  effective  tax  rate 
computation.  This  is  accomplished  by 
submitting  to  ATF  a  sample  of  each 
wine  and  flavor  component  to  be  used 
in  the  computation  of  the  effective  tax     ~ 
rate.  In  addition,  each  time  the  distilled 
spirits  are  imported,  a  certificate  of 
effective  tax  rate  computation  must  be 
filed  with  the  district  director  of  customs 
or,  for  distilled  spirits  transferred  under 
the  provisions  of  26  U.S.C.  5232, 
furnished  to  the  distilled  spirits  plant 
proprietor.  In  lieu  of  this  procedure,  the 
importer  may  have  a  standard  effective 
tax  rate  established  for  the  product  or 
use  a  standard  effective  tax  rate 
previously  approved  for  the  product. 

2.  Transfers  in  Bond. 

Distilled  spirits  plant  proprietors  who 
transfer  in  bond  distilled  spirits 
containing  wine  or  flavors  are  required 
to  record  on  the  transfer  record  the 
eligible  wine  and  the  eligible  flavors 
content  of  the  distilled  spirits  so  that  the 
consignee  proprietor  may  properly 
document  the  effective  tax  rate. 

3.  Returns  to  Bond. 

To  establish  the  effective  lax  rate  at 
which  tax  was  paid  or  determined, 
claims  on  distilled  spirits  containing 
eligible  wine  or  eligible  flavors  returned 
to  bond  must  set  out  the  effective  tax 
rate  of  each  product  and  identify  the 
.        applicable  record  of  tax  determination. 
I        Otherwise,  such  claims  must  be  based 
f        on  the  lowest  effective  tax  rate  applied 
to  the  product. 

4.  Distilled  Spirits  Brought  Into  the 
United  States  From  Puerto  Rico  Without 
Payment  of  Tax. 

So  that  distilled  spirits  plant 
proprietors  in  the  United  States  may 
properly  document  the  eligible  wine  and 
the  eligible  flavors  contents  of  distilled 
spirits  shipped  from  Peurto  Rico  to  the 
United  States  without  payment  of  tax 
for  transfer  from  customs  custody  to 
ATF  bond,  the  shipper  shall  provide  the 
proprietor  with  a  certificate  of  effective 
tax  rate  computation. 

5.  Distilled  Spirits  Brought  Into  the 
United  States  From  the  Virgin  Islands. 

Persons  brining  distilled  spirits 
containing  wine  or  Havors  info  the 


United  States  from  the  Virgin  Islands 
shall  show  the  eligible  wine  and  the 
eligible  flavors  content  of  the  distilled 
spirits  on  the  certificate  obtained  from 
the  manufacturer  under  current 
regulations. 

Transfer  of  Bottled  Distilled  Spirits 

The  regulations  governing  the  transfer 
of  bulk  distilled  spirits  between  the 
bonded  premises  of  distilled  spirits 
plants  would  be  amended  to  provide  for 
similar  transfers  of  alcohol  bottled  for 
industrial  purposes. 

Ckinfomiing  Amendments 

Additionally,  the  regulations 
governing  nonbeverage  drawback  would 
be  amended  to  reflect  the  wine  and 
flavors  tax  credit. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  analysis  (5  U.S.C.  603, 
604)  are  not  applicable  to  this  notice 
because  the  proposal,  if  promulgated  as 
a  final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  US.C. 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  of  February  17, 1981,  ATF  has 
determined  that  this  proposal  is  not  a 
major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  Industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  requirements  to  collect 
information  proposed  in  this  notice  have 
been  submitted  to  the  Office  of 


Management  and  Budget  Tor  review 
under  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  95-511.  44 
U.S.C.  Chapter  35).  Comments  relating 
to  ATFs  compliance  with  5  CFR  Part 
1320,  Controlling  Paperwork  Burdens  on 
the  Public,  should  be  submitted  to: 
Office  of  Information,  and  Regulator/ 
Affairs,  attention:  ATF  Desk  officer.  ■ 
Office  of  Management  and  Budget. 
Washington  DC  20503. 

Public  Participation — Written  Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposed  rule.  Comments  received 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as 
suggestions  for  future  ATF  action. 

ATF  will  not  recognize  any  material 
or  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenfer  considers 
to  be  confidential  or  in  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  rfbbmitting  a  comment  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  these  proposed 
regulations  should  submit  a  written 
request  to  the  Director  within  the 
comment  period.  The  request  should 
include  reasons  as  to  why  a  public 
hearing  is  necessary.  The  Director, 
however,  reserves  the  right  to 
determine,  in  the  light  of  all 
circumstances,  whether  a  public  hearing 
should  be  held. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Richard  C.  Langford  and  |. 
R.  Whitley.  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Claims,  Customs  duties  and 
inspection.  Excise  taxes.  Exports. 
Imports.  Liquors.  Packaging  and 
containers.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements,  Spices  and 
flavorings.  Virgin  Islands,  Wine 

27  CFR  Part  197 

Administrative  practices  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Claims,  Excise  taxes. 
Liquors,  Reporting  and  recordkeeping 
requirements.  Spices  and  flavorings. 
Wine. 
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27  CFR  Part  250 

Administrative  practices  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Customs  duties  and 
inspection.  Excise  taxes.  Liquors.  Puerto 
Rico.  Reporting  and  recordkeeping 
requirements.  Spices  and  flavorings. 
Virgin  Islands.  Wine. 

27  CFR  Pari  251 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Customs  duties  and 
inspection.  Excise  taxes.  Imports. 
Liquors,  Spices  and  flavorings. 
Reporting  and  recordkeeping 
requirements.  Wine. 

For  the  reasons  set  out  in  the 
preamble,  the  Director  proposes  the 
amendment  of  Subchapter  A,  Chapter  L 
Title  27  of  the  Code  of  Federal 
Regulations. 

Sf!clion  A.  Part  19  is  amended  as 
liillows: 

PART  19— DISTILLED  SPIRITS 
PLANTS 

Paragraph  1.  The  authority  citation  for 
Part  19  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  81c.  1311;  26  U.S.C 
5001.  5002.  5004-5006.  5008,  SOIO.  5041,  5061, 
5062.  5066.  5101.  5111-5113,  5171-5173,  5175, 
5176.  5178-51B1.  5201-5204,  5206.  5207,  5211- 
5215.  5221-5223,  5231.  5232.  5235,  5236.  5241- 
5243.  5271.  5273.  5301.  5311-5313.  5362,  5370. 
5373.  5501-5505.  5551-5555,  5559.  5561.  5562. 
5601.  5612.  5682.  6001.  6065,  6109.  6302,  6311. 
6676,  7510.  7805.  31  U.S.C.  9301,  9303.  9304. 
9306. 

Par.  2.  The  table  of  sections  is 
amended  by  removing  §  19.27; 
rfidesignating  §  19.26  and  the 
undesignated  center  heading  which 
precedes  it  as  §  19.27  with  the 
undesignated  center  heading  preceding 
it.  §§19.31  and  19.32  with  the 
undesignated  center  heading  which 
precedes  them  as  §§  19.39  and  19.40  with 
the  undesignated  center  heading  them; 
1 19.36  and  the  undesignated  center 
heading  which  precedes  it  as  §  19.26 
with  the  undesignated  center  heading 
preceding  it;  adding  §  19.28  with  the 
undesignated  center  heading  preceding 
it.  §§19.30  and  19.31  with  the 
undesignated  center  heading  preceding 
them,  §§19.35  through  19.38  with  the 
undesignated  center  heading  preceding 
them.  §§19.763. 19.764.  and  19.780;  and 
revising  the  headings  of  §§19.205  and 
19.374.  As  amended,  the  table  of 
sections  reads  as  follows; 

Sec. 


WiM 
19.26  Tax. 


•  *     1  *  *  * 

Occupatiaoal  Tax 

19.27  Liqitw  dealer.  -      • 

Credit  Against  Tax 

19.28  Credit  for  wine  and  flavor  content  of 
distillM  spirits. 

Effective  Tax  Rates 

19.30  General. 

19.31  Computation  of  effective  tax  rate. 

Alternate  Procedures  for  AppbcatkNi  of 
Effective  Tax  Rales 

19.35  General. 

19.36  Standard  effective  tax  rale. 

19.37  Average  effective  tax  rate.    .      . 

19.38  Inventory  reserve  account 

Assessments 

19.39  Production  not  accounted  for. 

19.40  Assessment  of  tax  on  distilled  spirits, 
denatured  spirits,  or  wine  in  bond  which 
are  lost,  destroyed,  or  removed  without 
authorization. 


19.205  Curtailment  or  extension  of  bonded 
premises  for  other  operations. 

«         *         *         *         * 

19.374  Manufacture  of  nonbeverage  products, 
intermediate  products,  or  eligible  flavors. 

•  *         «         •         * 

19.763  Record  of  average  effective  tax  rates. 

19.764  Inventory  reserve  records. 

•  •         *         •         * 

19.780  Record  of  distilled  spirits  shipped  to 
manefacturers  of  nontjeverage  products. 

•  •         «         •         * 

Par.  3.  Section  19.11  is  amended  by 
removing  the  definition  of  Alcoholic 
flavoring  materials,  and  by  adding 
definitions  of  Effective  tax  rate.  Eligible 
flavor,  and  Eligible  wine,  to  read  as 
follows: 

§19.11    Meaning  of  terms. 

*  •       *  *  «  « 

Effective  tax  rate.  The  net  tax  rate 
after  reduction  for  any  credit  allowable 
under  28  U.S.C.  5010  for  wine  and  flavor 
content'at  which  the  tax  imposed  on 
distilled  spirits  by  28  U.S.C.  5001  or  7652 
is  paid  or  determined. 
*        •  I      *        *        • 

Eligible  flavor.  A  flavor  of  a  type  for 
which  drawback  of  the  tax  imposed  on 
distilled  spirits  is  allowable  under  26 
U.S.C.  5134  which  is  made  at  other  than 
a  distilled  spirits  plant 

Eligible  wine.  A  wine  containing  not 
more  than  0.392  gram  of  carbon  dioxide 
per  100  milliliters  of  wine  which  has  not 
been  subject  to  distillation  at  a  distilled 
spirits  plant  after  receipt  in  bond. 


Par. 

revisec 


.  Sections  19.26  through  19.40  are 
to  read  as  follows: 


Wine 

§19.26    Tax. 

(a)  Imposition  of  tax.  A  tax  is  imposed 
by  28  U.S.C.  5041  or  7652  on  wine 
(including  imitation,  substandard,  or 
artificial  wine,  and  compounds  sold  as 
wine]  produced  in  or  imported  or 
brought  into  6ie  United  States.  j 
Proprietors  of  distilled  spirits  plants  may 
become  liable  for  wine  taxes  under  26 
U.S.C.  5262(b)(3)  in  connection  with 
wine  transfeired  in  bond  to  a  distilled 
spirits  plant.  Wine  may  not  be  removed 
from  the  bonded  premises  of  a  distilled 
spirits  plan  for  consumption  or  sale  as 
wine. 

(b)  Liability  for  tax.  Except  as 
otherwise  provided  by  law,  the  hability 
for  tax  on  wine  transferred  in  bond  from 
a  bonded  wine  cellar  to  a  distilled 
spirits  plant,  or  transferred  in  bond 
between  distilled  spirits  plants,  will 
continue  until  the  wine  is  used  in  a 
distilled  spirits  product. 

(Sec.  201.  Pub.  L  8^-859.  72  Stat.  1331.  as 
amended.  138a  as  amended  (26  U.S.C.  5041. 
5382)) 

Occupational  Tax 

§  19.27    Uquor  dealer. 

A  proprietor  shall  be  subject  to  or 
exempt  from  occupational  tax  as  a 
liquor  dealer  as  provided  in  27  CFR  Part 
194. 

i 

(Sec.  201..Pub,JL.  85-859,  72  Stot  1340.  as 
amended  (28  V-S.C-  5111.  5113))  «.».- 

Credit  Against  Tax 

§  19.28    Credit  for  wine  and  Aavor  content 
of  distHted  spirits. 

A  credit  against  the  tax  imposed  on 
distilled  spirits  by  26  U.S.C.  5001  or  7652 
is  allowable  under  26  U.S.C.  5010  on 
each  proof  gallon  of  alcohol  derived 
from  eligible  wine  or  eligible  flavors. 
The  credit  is  allowable  at  the  time  the 
tax  is  payable  as  if  it  constituted  a 
reduction  in  the  rate  of  tax. 

(Sec.  6.  Pub.  U.  96-598,  94  Stat.  3488  (26  U.S.C 
5010)) 

Effective  Tax  Rates 

§19.30    General. 

The  proprietor  shall  establish  an 
effective  tax  rate  for  each  batch  of 
distilled  spirits  in  the  processing 
account  on  which  credit  against  tax  is 
desired  for  alcohol  derived  form  eligible 
wine  or  eligible  flavors.  The  effective 
tax  rate  wU)  be  computed  in  accordance 
with  §  19.31  and  applied  to  each  removal 
or  other  disposition  of  the  product.  The 
effective  tax  rate  will  be  shown  on  the 
batch  record  prescribed  in  §  19.748  and. 
along  with  the  serial  numbers  of  the 
cases  removed  at  that  rate,  on  the        I 
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record  of  tax  determination  prescribed 
in  §  19.761. 

(Sec.  807,  Pub.  L  96-39.  93  Sfat.  284  (26  U.S.C 
5207):  sec.  201,  Pub.  L.  85-859,  72  Stat.  1356,  as 
amended  (26  U.S.C.  5201):  sec.  6,  Pub.  L.  96- 
598,  94  Stat.  3488  (26  U.S.C.  5010)) 

S  19.31    Computation  of  effective  tax  rate. 

(a)  The  proprietor  shall  compute  the 
effective  tax  rate  for  distilled  spirits 
containing  eligible  wine  or  eligible 
flavors  as  the  ratio  of  the  numerator  and 
denominator  as  follows: 

(1)  The  numerator  will  be  the  sum  of: 

(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product  (exclusive  of 
distilled  spirits  derived  from  eligible 
flavors),  multiplied  by  the  tax  rate 
prescribed  by  26  U.S.C.  5001; 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
the  tax  rate  prescribed  by  26  U.S.C. 
5041(b)  (1).  (2).  or  (3),  which  would  be 
imposed  on  the  wine  but  for  its  removal 
to  bonded  premises;  and 

(iii)  The  proof  gallons  of  all  distilled 
spirits  derived  from  eligible  flavors  used 
in  the  product,  multiplied  by  the  tax  rate 
prescribed  by  26  U.S.C.  5001.  but  only  to 
the  extent  that  such  distilled  spirits 
exceed  2y2%  of  the  denominator 


prescribed  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  denominator  will  be  the  sum 
of: 

(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product,  including 
distilled  spirits  derived  from  eligible 
flavors;  and 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
twice  the  percentage  of  alcohol  by 
volume  of  each,  divided  by  100. 

(b)  In  determining  the  effective  tax 
rate,  quantities  of  distilled  spirits, 
eligible  wine,  and  eligible  flavors  will  be 
expressed  to  the  nearest  tenth  of  a  proof 
gallon.  The  effective  tax  rate  will  be 
expressed  to  the  nearest  whole  cent.  In 
such  case,  if  the  number  is  less  than  five 
it  will  be  dropped;  if  it  is  five  or  over,  a 
unit  will  be  added. 

(c)  The  following  is  an  example  of  the 
use  ofvthe  formula. 

Batch  Record 

Distilled  spirits 2249.1  proof 

gallons. 

Eligible  wine  (14%  2265.0.  wine 

alcohol  by  volume).  gallons. 

Eligible  wine  (19%  1020.0  wine  gallons. 

alcotK>l  by  volume). 

Eligible  flavors 100.9  proof  gallons. 


2249.1  ($12.50)+ [2265.0  ($.17) +  1020  ($.67)]  + 16.6  •  ($12.50) 


2249.1  +100.9  +  12265.0  (.28) +  1020.0  (.38)) 

i 
$28.113.75  +  ($385.05 + $883.40|  +  $207.50 
2.350.0+ [634.2 +  387.6] 

$29,389.70 


3.371.8 


$8.72,  the  effective 
tax  rate. 


,J^^^^  gaUons  by  which  distilled  spirits  derived  from  eligible  flavors  exceed  2'A%  of  fhp 
total  proof  gallons  m  the  batch  (100.9-  [Z'h%]  3.371.8))  "avora  exceea  z  /*■*  ot  me 


(Sec.  8,  Pub.  L.  96-598,  94  Stat.  3488  (26  U.S  C 
5010)) 

Alternate  Procedures  for  Application  of 
Effective  Tax  Rates 

§  19.35    GeneraL 

In  lieu  of  establishing  an  effective  tax 
rate  for  each  batch  of  distilled  spirits  in 
the  processing  account,  the  proprietor 
may  use  the  procedures  prescribed  in 
§§19.36. 19.37.  or  19.38,  for 
establishment  of  a  standard  effective 
lax  rate,  an  average  effective  tax  rate,  or 
an  inventory  reserve  account, 
respectively,  to  apply  effective  tax  rates. 


computed  in  accordance  with  §  19.31,  to 
taxable  removals  of  distilled  spirits 
containing  eligible  wine  or  eligible 
flavors. 

(Sec.  807,  Pub.  L.  96-39,  93  Staf.  284  (26  U.S.C. 
5207):  sec.  201,  Pub.  L  85-859,  72  Stat.  1356.  as 
amended  (26  U.S.C.  5201):  sec.  6,  Pub.  L.  96- 
598,  94  Staf.  3488  (26  U.S.C.  5010)) 

9 19.36    Standard  effective  tax  rate. 

(a)  The  proprietor  may  establish  a 
standard  effective  tax  rate  for  any 
eligible  distilled  spirits  product  based  on 
the  least  quantity  and  the  lowest  alcohol 
content  of  eligible  wine  or  eligible 


flavors  used  in  the  manufacture  of  the 
product.  The  standard  effective  tax  rate 
must  equal  the  highest  tax  rate 
applicable  to  the  product.  Whenever 
there  is  a  decrease  in  the  quantity  or  the 
alcohol  content  of  eligible  wine  or 
eligible  flavors  used  in  the  manufacture 
of  the  product,  the  standard  effective  tax 
rate  will  be  recomputed.  If  the  regional 
director  (compliance)  finds  that  the  use 
of  this  procedure  jeopardizes  the 
revenue  or  causes  administrative 
difficulty,  the  proprietor  shall 
discontinue  the  use  of  this  procedure. 

(b)  For  each  product  to  be  tax 
determined  in  accordance  with  this 
procedure,  the  proprietor  shall  submit  a 
statement  of  composition  to  the  regional 
director  (compliance)  showing  ther— 

(1)  Name  of  the  product; 

(2)  Number  and  approval  date  of  the 
formula  (ATP  F  5110.38)  under  which  the 
product  is  to  be  manufactured; 

(3)  Quantity,  alcohol  content 
(percentage  of  alcohol  by  volume),  and 
the  identity  of  the  eligible  wine  or  flavor 
by  kind  or  producer's  formula  numben 

(4)  Standard  effective  tax  rate 
established  for  the  product; 

(5)  Effective  date  of  the  standard 
effective  tax  rate;  and 

(6)  Serial  number  of  the  dump/batch 
record  covering  the  first  dump/batch  of 
the  product  to  which  the  rate  will  be 
applied. 

(Sec.  807,  Pub.  L  96-39.  93  Stat.  284  (26  U.S.C 
6207);  sec.  201.  Pub.  L  85-859,  72  Sfat.  1356,  as 
amended  (26  U.S.C.  5201);  sec.  6,  Pub.  L  96- 
598,  94  Slat.  3488  (28  U.S.C.  5010)) 

S  19.37    Average  effective  tax  rate. 

(a)  The  proprietor  may  establish  an 
average  effective  tax  rate  for  any 
eligible  distilled  spirits  product  based  on 
the  total  proof  gallons  in  all  batches  of 
the  same  composition  produced  during 
the  preceding  6-month  period  if  at  least 
three  batches  were  produced  during  that 
period.  At  the  beginning  of  each  month, 
the  proprietor  shall  recompute  the 
average  effective  tax  rate  so  as  to 
include  only  the  immediately  preceding 
6-month  period.  The  a>'erage  effective 
tax  rate  established  for  a  product  will  be 
shown  in  the  record  of  average  effective 
tax  rates  prescribed  in  §  19.763. 

(b)  For  each  product  to  be  tax 
determined  in  accordance  with  this 
procedure,  the  proprietor  shall  submit  a 
notice  to  the  regional  director 
(compliance)  listing  the  name  of  the 
product,  and  the  number  and  approval 
date  of  the  formula  under  which  the 
product  will  be  manufactured.  If  the 
regional  director  (compliance)  finds  that 
the  use  of  this  procedure  jeopardizes  the 
revenue  or  causes  administrative 


'->ii 


difficulty,  the  proprietor  shall 
discontinue  the  use  of  this  procedure. 

(Sec.  807,  Pub.  L.  96-3a  93  Stat.  284  (26  U.S.C. 
5207);  sec.  201.  Pub.  L.  85-859.  72  Slat.  135&,  as 
amended  (26  U.S.C  5201):  sec.  6.  Pub.  I.  96- 
.Wa,  94  Stat.  3488  (26  VS.C.  5010)1 

§  19.38    Inventory  reserve  account. 
The  proprietor  may  establish  an 
inventory  reserve  account  for  any 
ehgible  distilled  spirits  product  by 
maintaining  an  inventory  reserve  rec-ord 
as  prescribed  by  §  19.764.  The  effective 
tax  rate  applied  to  each  removal  or 
other  disposition  will  be  the  effective 
lax  rate  recorded  on  the  inventory 
re.serve  record  from  which  the  removal 
or  other  disposition  is  depleted.  If  the 
regional  director  (compliance)  finds  that 
the  use  of  this  procedure  jeopardizes  the 
revenue  or  causes  administrative 
difficulty,  the  proprietor  shall 
discontinue  the  use  of  this  procedure. 

(Sec.  807.  Pub.  L  96-39.  93  Slat.  284  (26  U.S.C 
.12071;  sec.  201.  Pub.  I.  SS-H^.  72  Stat.  1356,  as 
amended  (26  U.S.C.  5201);  sec.  6,  Puh.  L.  96- 
598.  94  Stat.  3488  (26  U.S.C.  5O10I) 

Assessments 

§  19.39    Production  not  accounted  for. 

Where  the  regional  director 
(compliance)  finds  that  all  distilled 
spirits  produced  by  a  distiller  have  rtot 
been  accounted  for.  assessment  will  be 
made  for  the  tax  on  the  difference 
between  the  quantity  reported  and  the 
quantity  found  to  have  been  actually 
produ(;ed. 

(Set.  201.  Pub.  L.  85-859.  72  SIhI.  1320.  as 
amended  (26  U.S.C.  5006)) 

(i  19.40     Assessment  of  tax  on  distilled 
spirits,  denatured  spirits,  or  wrine  in  l>ond 
wtiich  are  lost,  destroyed  or  removed 
witlKJut  authorization. 

When  distilled  spirits,  denatured 
spirits,  or  wines  in  bond  are  lost  or 
destroyed  (except  distilled  spirits, 
denatured  spirits,  or  wine  on  which  the 
tax  is  not  collectible  by  reason  of  the 
p/ovisions  of  26  U.S.C.  5008  (a)  or  (d)  or 
26  U.S.C.  5370.  as  applicable]  and  the 
proprietor  or  other  person  liable  for  the 
tax  on  the  distilled  spirits,  denatured 
spirits,  or  wine  fails  to  file  a  claim  for 
remission  as  provided  in  §  19.41(a)  or 
when  the  claim  is  denied,  the  tax  will  be 
assessed.  In  any  case  where  distilled 
spirits,  denatured  spirits,  or  wine  in 
bond  are  removed  from  Injnded 
premises  other  than  as  authorized  by 
law.  the  tax  will  be  as,sessed.  In  the  case 
of  losses  under  circumstances  described 
in  26  U.S.C.  5006(b)  with  respect  to 
packages  of  distilled  spirits  or  denatured 
spirits  on  bonded  premises,  the  tax  will 
be  as.spssed  if  the  tax  is  not  paid  upon 
the  demand  of  the  regional  director 
(compliance). 


(Sec.  201.  fub.  L  85-859.  72  Stat  1320.  as 
amended.  1323,  as  amended,  1381,  as 
amended  (26  U.S.C.  5006,  500a  5370J) 

Par.  5.  Section  19.42  is  amended  by 
redesignating  paragraph  (c)  as  (d)  attd 
adding  a  >new  paragraph  (cj  to  read  as 
follows:  j  • 

§  19.42    Claims  on  spirits  returrwd  to 
l>onded  premises. 

*  *     1    *         •         « 

(c)  Claims  for  credit  or  refund  of  tax 
on  spirits  containing  eligible  wine  or 
eligible  flavors  must  set  forth  the  date 
and  seritd  number  of  the  record  of  lax 
determination  and  the  effective  tax  rate 
at  which  the  tax  was  paid  or 
determined.  If  this  information  is  not 
determinable,  the  amount  of  tax  claimed 
will  be  based  on  the  lowest  effective  tax 
rate  applied  to  the  product 

*  *         •         *         * 

Par.  6.  In  §  19.92.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  19.92    WtHsn  gauges  are  required. 

(a)  Initial pmof.  Except  for  a  gauge 
required  by  §  19J83  or  §  19.517  or  in  any 
case  where  the  proof  changes  as  a  result 
of  a  storc^e  or  processing  operation,  the 
initial  determination  of  proof  for 
distilled  spirits,  wine,  or  eligible  flavors 
may  be  used  whenever  a  subsequent 
gauge  is  oequired  by  this  part  to  be  made 
at  the  same  plant. 

•  ■  •  ,    •  « 

Par.  7.  Section  19.205  is  amended  by 
revising  paragraphs  (a)  and  (c)(2)  to 
read  as  follows: 

§  19.205    Curtailment  and  extension  of 
bonded  premises  for  other  operations. 

(aj  General.  The  bonded  premises  of  a 
distilled  $pirits  plant  may  be  alternately 
curtailed  and  extended,  as  provided  in 
this  section,  to  permit  the  use  of  the 
premises  for  other  operations  authorized 
under  thi$  part. 


(2)  Taxpaid  spirits  on  portions  of 
premises  to  be  included  by  extension  of 
bonded  premises  need  not  be  removed  if 
the  spirit!  are  to  be  immediately 
dumped  and  returned  to  bond  under  the 
provisions  of  Subpart  U  of  this  part. 
*         -         •         •         • 

Par.  8.  Section  19.374  is  revised  to 
read  as  follows: 

§  19.374    Manufacture  of  nonbeverage 
products,  intermediate  products,  or  eHgltiie 
flavors. 

Distilled  spirits  and  wine  may  be  used 
for  the  manufacture  of  flavors  or 
flavoring  extracts  of  a  nonbeverage 
nature  as  intermediate  products  to  be 
used  exclusively  in  the  manufacture  of 
other  dis^lled  spirits  products  on 


bonded  premises.  Nonbeverage  products 
on  which  drawback  will  be  claimed,  as 
provided  in  26  U.S.C.  5131  through  5134. 
may  not  be  manufactured  on  bonded 
premises.  For  purposes  of  computing  an 
effective  tax  rate,  flavors  manufactured 
on  the  premises  of  a  distilled  spirits 
plant  are  not  eligible  flavors.  Premises 
used  for  the  manufacture  of 
nonbeverage  products  on  which 
drawback  will  be  claimed  must  be 
separated  from  bonded  premises. 

(Sec.  201.  Pub.  U  85-859.  72  Stat.  13.S6.  a« 
amended  (26  U.S.C.  5201)) 

Par.  9.  In  §  19.505.  paragraph  (c)  is 
added  to  read  as  follows: 

§19.505    Authorized  transfers. 

•  *  *  *  ■ 

(c)  Alcohol  fur  industrial  purposes. 
Alcohol  bottled  for  industrial  purposes, 
as  provided  in  §  19.398.  may  be 
transferred  between  the  bonded  ,. 

premises  of  distilled  spirits  plants  in 
accordance  with  the  procedures 
prescribed  in  §§  19.506  through  19.510 
for  bulk  distilled  spirits. 

Par.  10.  Section  19.682  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows:         T  ' 

§  19.682    Receipt  and  gauge  of  returned 

taxpaid  spirits. 

*         ♦         •   I     »■        t 

(c)  Supporting  documents.  (1) 
Proprietors  must  have  on  file  at  the 
plant  where  spirits  are  returned  to  bond 
such  documentation  as  is  necessary  to 
establish  the  amount  of  tax  for  which  a 
claim  for  credit  or  refund  may  be 
allowed.  Proprietors  shall  maintain 
credit  memoranda  or  comparable 
financial  records  evidencing  the  return 
of  each  lot  of  spirits.  i 

(2)  If  the  spirits  contain  eligible  wine     ^ 
or  eligible  flavors,  the  proprietor  shall      j 
also  have  on  file  a  copy  of  the  record  of  . 
tax  determination  prescribed  by 
§  19.761,  or  other  documentation  which 
establishes  the  amount  of  tax  for  which 
a  claim  for  credit  or  refund  may  be 
allowed.  Where  the  date  of  removal  or 
the  effective  tax  rate  of  the  product  is      I 
not  determinable,  such  as  when  loose      I 
bottles  are  relumed  to  bond,  the  amount 
of  tax  claimed  will  be  based  on  the 
lowest  effective  tax  rate  applied  to  the 
product.  1 

Par.  11.  Section  19.748  is  amended  by 
revising  paragraphs  (a)(16).  (a)(17).  and 
adding  (a)(18>  to  read  as  follows: 

§  19.748    Dump/batch  records. 
(a)'   •   • 

(16)  Total  quantity  in  proof  gallons  of 
product  transferred; 

(17)  Gain  or  loss:  and 
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(18)  For  distilled  spirits  containing 
eligtble  wine  or  eligible  flavors,  the  totaK 
tax  liability  of  all  alcoholic  ingredients 
and  the  effective  tax  rate,  unless  the 
product  is  to  be  tax  determined  in 
accordance  with  §  19.36. 
•         •         *         *         * 

Par.  12.  Uncer  the  undesignated  center 
heading.  Tax  Records  of  Subpart  W, 
§§  19.761  and  19.762  are  revised  and 
§§  19.763  and  19.764  are  added  to  read 
as  follows: 

§  19.761    Record  of  tax  determination. 

A  serially  numbered  invoice  or 
shipping  document,  signed  or  initialed 
by  an  agent  or  employee  of  the 
proprietor,  will  constitute  the  record  of 
tax  determination.  Sufficient 
information  will  be  shown  on  each 
invoice  or  shipping  document  to  enable 
ATF  officers  to  determine  the  total  proof 
gallons  and,  if  applicable,  each  effective 
tax  rate  and  the  proof  gallons  removed 
at  each  effective  tax  rate.  The  total 
proof  gallons  calculated  from  each 
invoice  or  shipping  document 
constitutes  a  single  withdrawal. 

(Sec.  807,  Pub.  L  96-39,  93  Slat.  2M  (26  U.S.C 
5207)) 

§  19.762    Dally  summary  record  of  tax 
determinations. 

Each  proprietor  of  a  distilled  spirits 
plant  who  withdraws  distilled  spirits  on 
determination  of  tax,  but  before 
payment  of  tax.  shall  noaintain  a  daily 
summary  record  of  tax  determinations. 
The  summary  record  will  show,  for  each 
day  on  which  tax  determinations  occur, 
and  for  each  effective  tax  rate  applied: 

(a)  the  serial  number  of  each  record  of 
tax  determination, 

(b)  The  total  proof  gallons  rounded  to 
the  nearest  tenth  proof  gallon  on  which 
tax  was  determined,  and 

(c)  The  total  tax. 

(Sec.  807.  Pub.  L.  96-39.  93  Stat.  284  (26  U.S.C. 
5207)) 

§  19.763    Record  of  average  effective  tax 
rates. 

(a)  For  each  distilled  spirits  product  to 
be  tax  determined  in  accordance  with 
§  19.37,  the  proprietor  shall  prepare  a 
daily  summary  record  showing  the — 

(1)  Serial  number  of  the  batch  record: 

(2)  Proof  gallons  derived  from  distilled 
spirits,  eligible  wine,  and  eligible 
flavors:  and 

(3)  Tax  liabilities  determined  as 
follows: 

(i)  Proof  gallons  of  all  distilled  spirits 
(exclusive  of  distilled  spirits  derived 
from  eligible  flavors),  multiplied  by  the 
tax  rate  prescribed  in  26  U.S.C.  5001; 

(ii)  Wine  gallons  of  each  eligible  wine, 
multiplied  by  the  tax  rate  which  would 
be  imposed  on  the  wine  under  26  U.S.C. 


5041(b)  (1).  12),  or  (3)  but  for  its  removal 
to  bonded  premises:  and 

(iii)  Proof  gallons  of  all  distilled  spirits 
derived  from  eligible  flavors  to  the 
extent  that  such  distilled  spirits  exceed 
2V^%  of  the  proof  gallons  m  the  product, 
multiplied  by  the  tax  rate  prescribed  in 
26  U.S.C.  5001. 

(b)  At  the  end  of  each  month,  during 
which  the  product  is  bottled  or 
packaged,  the  proprietor  shall  determine 
the— 

(1)  Total  proof  gallons  and  total  tax 
liabilities  for  all  batches  of  the  product 
bottled  or  packaged: 

(2)  Add  the  sums  from  paragraph 
(b)(1)  of  this  section  to  the  like  sums 
determined  for  each  of  the  preceding 
five  months;  and 

(3)  Divide  the  total  tax  habilities  by 
the  total  proof  gallons  bottled  and 
packaged. 

(Sec.  807.  Pub.  L.  96-39.  93  Stat.  284  f26  U.S.C. 
5207)) 

§  19.764    Inventory  reserve  records. 

(a)  General.  The  proprietor  shall 
establish  an  inventory  reserve  account, 
as  provided  in  this  section,  for  each 
eligible  distilled  spirits  product  to  be  tax 
determined  in  accordance  with  S  19.38. 

(b)  Deposit  records.  For  each  batch  of 
the  product  bottled  or  packaged,  the 
proprietor  shall  enter  into  the  inventory 
reserve  account  a  deposit  record,  which 
may  be  combined  with  the  bottling  and 
packaging  record  required  by  §  19.749 
showing  the: 

(1)  Nanve  of  the  product; 

(2)  Bottling  and  packaging  record 
serial  number 

(3)  Date  the  bottling  or  packaging  was 
completed; 

(4)  Total  proof  gallons  bottled  and 
packaged;  and 

(5)  Effective  tax  rate  of  the  product 
computed  in  accordance  with  §  19.31. 

(c)  Depletions.  The  deposit  records  for 
each  product  will  be  depleted  in  the 
same  order  in  which  they  were  entered 
into  the  inventory  reserve  account.  A 
depletion  will  be  recorded  for  each 
disposition  (e.g..  a  taxable  removal,  an 
exportation,  an  inventory  shortage  or 
breakage)  by  entering  on  the  deposit 
record  the:  Transaction  date;  transaction 
record  serial  number,  proof  gallons 
disposed  of;  and  proof  gallons 
remaining.  If  any  depletion  exceeds  the 
quantity  of  product  remaining  on  the 
deposit  record,  the  remaining  quantity 
will  be  depleted,  the  deposit  record 
closed,  and  the  remainder  of  the 
transaction  depleted  from  the  next 
deposit  record. 

(Sec.  807.  Pub.  L.  96-39.  93  Stat.  284  (26  U.S.C. 
5207)) 

Par.  13.   Section  19.770  is  amer»ded  by 
revising  paragraphs  (a)(6)(iv).  (a)(6)(vi). 


(a)(6)(vri),  and  adding  {aM6}|viii)  to  read 
as  follows: 

§  19.770    Transfer  record. 

(a)  *  •   • 

(6)*   •   • 

(iv)  Number  of  packages  or  cases  with 
their  lot  identification  numbers  or  serial 
numbers  and  date  of  fill; 

•  •  *  •  • 

(vi)  Proof  gallons  for  distilled  spirits, 
or  wine  gallons  for  denatured  spirits  or 
wine; 
(vii)  Conveyance  identification:  and 
(viii)  For  distilled  spirits  products 
which  contain  eligible  wine  or  eligible 
flavors,  the  elements  necessary  to 
compute  the  effective  tax  rate  as 
follows: 

(A)  Proof  gallons  of  distilled  spirits 
(exclusive  of  distilled  spirits  derived 
from  eligible  flavors); 

(B)  Wine  gallons  of  each  eligible  wine 
and  the  percentage  of  alcohol  by  volume 
of  each: 

(C)  Proof  gallons  of  distilled  spirits 
derived  from  eligible  flavors:  and 

(D)  The  producer  and  the  number  of 
the  formula  under  which  produced  of 
each  eligible  flavor. 

•         •         •         •         * 

Par.  14.  Section  19.780  is  added 
immediately  following  §  19.779  to  read 
as  follows: 

§  19.780    Record  of  distilled  spktu  shipped 
to  manufacturers  of  nont>everage  products. 

(a)  General.  Where  distilled  spirits  are 
shipped  to  a  manufacturer  of 
nonbeverage  products,  the  proprietor 
shall  prepare  a  record  of  shipment, 
forward  the  original  to  the  consignee, 
and  retain  a  copy. 

(b)  Form  of  record.  If  preprinted  with 
the  name,  address,  and  registry  number 
of  the  proprietor  and  sequentially 
numbered,  the  record  of  tax 
determination  prescribed  by  §  19.761,  or 
any  other  document  issued  by  the 
proprietor,  may  be  used  as  the  record  of 
shipment.  However,  any  document  used 
as  the  record  of  shipment  must  be 
consistently  used  for  that  purpose. 

(c)  Required  information.  In  addition 
to  any  other  information  on  the 
document,  the  document  used  as  the 
record  of  shipment  must  contain  the 
following  information: 

(1)  Date  of  shipment: 

(2)  Name  and  address  of  the 
consignee; 

(3)  Kind,  proof,  and  quantity  of  the 
distilled  spirits; 

(4)  Number  and  size  of  containers: 

(5)  Package  identification  numbers  or 
serial  numbers  of  containers; 

(6)  Serial  number  of  the  applicable 
record  of  tax  determination;  and 
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(7)  Kur  distilled  spirits  containing 
eligible  wine  or  eligible  flavors,  the 
effective  tax  rate. 

(Sec.  807.  Pub.  L.  95-39.  93  Staf.  284  (26  U.S.C. 
5207);  sec.  201  Pub.  L.  85-859.  72  Stat.  1356.  as 
amended  (26  U.S.C.  5201)) 

§  19.1010    (Amended] 

Par.  15.  In  §  19.1010,  the  table  in 
paragraph  (b)  is  amended  by  adding,  in 
numericai  order,  the  following: 


Section  share  identified 

Current  OMB 
control 
number 

19.30 

LS-IJ!- 

19.36 

19.37 

1512- 

19.38 

19.763 

1512- 

19.764 „ 

19.780 

1512- 

1S13U 

§§  19.91, 19.92, 19.372, 19.373,  19.731, 
19.732. 19.747. 19.748    [Amended] 

Par.  16.  In  addition  to  the  amendments 
set  forth  above.  Part  19  is  amended  by 
removing  the  words  "Alcoholic  flavoring 
material(8)"  and  inserting,  in  their  place, 
the  words  "eligible  flavor(8)"  in  the 
following  places: 

(a)  Center-heading  immediately  before 
§  19.91; 

(b)  S  19.91(b): 

(c)  §  19.92(b); 

(d)  Center-heading  immediately 
before  §  19.372; 

(e)  §  19.372(a)(4)  and  (b): 
in  §  19.373  and  (a); 

(g)  5  19.731(b)(2)(iii){A); 
(h)  5  19.732(e); 

(i)  §  19.747(a).  (a)(6).  (b),  and  (j): 
(j)  §  19.748(a)(6). 

Section  B.  Part  197  is  amended  as 
follows: 

PART  197— DRAWBACK  ON 
DISTILLED  SPIRITS  USED  IN 
MANUFACTURING  NONBEVERAGE 

PRODUCTS 

Paragraph  1.  The  authority  citation  for 
Part  197  is  revised  to  read  as  follows: 

Authority:  5  U.S-C.  552;  26  U.S.C.  5131-5134. 
5143,  5148.  5206,  5273,  6065.  6091.  6109,  6402, 
6511,  6676,  7213.  7805;  31  U.S.C.  9301,  9303. 
9304.9306. 

§  197.5    [Amended] 

Par.  2.  Section  197.5  is  amended  by 
adding,  in  alphabetical  order,  the 
meaning  of  the  following  term: 

•        ••*». 

Effective  tax  rate.  The  net  tax  rate 
after  reduction  for  any  credit  allowable 
under  28  U.S.C.  5010  for  wine  and  flavor 
content  at  which  the  tax  imposed  on 


revised  to 


distilled  spirits  by  26  U.S.C.  5001  is  paid 

or  determined. 

•        *  I     *        •        * 

Par.  X  Section  197.105  is 
read  as  follows: 

§197.10$    Drawback. 

(a)  Upon  the  filing  of  a  claim  as 
provided  in  this  subpart,  drawback  will 
be  allowed  to  any  person  who  meets  the 
requirements  of  this  part.  Drawback  will 
be  allowed  on  each  proof  gallon  of 
distilled  spirits  (1)  on  which  the  tax  has 
been  paid  or  determined,  and  (2)  which 
have  been  used  in  the  manufacture  of  a 
nonbeverage  product. 

(b)  Drawback  will  be  allowed  at  a 
rate  of  $1  less  than  the  tax  rate  at  which 
the  distilled  spirits  tax  was  paid  or 
determined.  Special  tax  as  a 
manufacturer  of  nonbeverage  products 
must  be  paid  before  drawback  is 
allowed. 

(c)  Drawback  will  be  allowed  only  to 
the  extent  that  the  claimant  can 
establiali.  by  evidence  satisfactory  to 
the  regional  director  (compliance),  the 
actual  quantity  of  distilled  spirits  used 
in  the  manufacture  of  a  nonbeverage 
product  and  the  tax  paid  or  determined 
on  such  distilled  spirits. 

(Sec.  201.  Pub.  L  85-859,  72  Stat.  1345,  as 
amended  (28  U.S.C.  5132)) 

Par.  4.  Section  197.109  is  amended  by 
revising  paragraph  (b)  and  by  adding  a 
parenthetical  paragraph  referencing  the 
OMB  control  number  to  read  as  follows: 


§  197.1 
daim. 


1QB    m 

*  I      * 


Information  to  be  shown  by  the 


(b)  Hiat  the  distilled  spirits  on  which 
drawback  is  claimed  are  fully  taxpaid  or 
tax-determined  at  the  distilled  spirits 
rate  applicable  to  the  distilled  spirits. 

***** 

(Approved  by  the  OfRce  of  Management  of 
Budget  ander  control  number  1512- 


§197.115    [Amended] 

Par.  S.  In  §  197.115,  a  sentence  and  a 
parenthetical  paragraph  referencing  the 
OMB  control  number  are  added, 
immediately  after  the  last  sentence, 
reading  as  followings:  *  *  *  The 
statement  accompanying  each  claim  will 
separately  identify  distilled  spirits 
taxpaid  with  an  effective  tax  rate  and 
show  the  effective  tax  rate  of  each. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-  ) 

Par.  6.  Section  197.130  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§197.1f0    Nature  of  records. 


(e)  Number  of  proof  gallons  and  kind 
of  distilled  spirits  used  in  the 
manufacture  of  each  product,  the  date  of 
use  and,  if  the  distilled  spirits  contain 
wine  or  flavors,  the  effective  tax  rate. 

4  «  *  •  * 

Par.  7.  Section  197.130b  is  amended  by 
revising  paragraphs  (a)(5)  and  (a)(6), 
adding  (a)(7),  and  revising  paragraph  (b) 
to  read  as  follows: 

S  197.130b    Evidence  of  taxpayment  of 
distilled  spirits. 

(a)  *  •  • 

(5)  The  serial  or  package  identification 
number  of  tlie  container; 

(6)  The  kind  of  spirits,  proof,  and 
proof  gallons  in  the  container;  and 

(7)  For  distilled  spirits  which  contain 
wine  or  flavors,  the  effective  tax  rate. 

(b)  Imported  distilled  spirits.  Evidence 
of  tax  payment  of  imported  distilled 
spirits  (such  as  Customs  Forms  7501  and 
7505  receipted  to  indicate  payment  of 
tax  and  the  certificate  of  effective  tax 
rate  computation  (if  applicable))  will  be 
obtained  from  the  importer  and 
maintained  by  the  manufacturer  for 
inspection  by  ATF  officers. 

»        •        •        *        •  -  ^. 

Section  C.  Part  250  is  amended  as 
follows: 

PART  250— LIQUORS  AND  ARTICLES 
FROM  PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS 

Paragraph  1.  The  authority  citation  for 
Part  250  is  revised  to  read  as  follows: 

Authority:  6  U.S.C.  552(a):  19  U.S.C.  81c;  28 
U.S.C.  5001.  3007.  5008,  5010,  5041,  5051.  5061. 
5111.  5112,  5114,  5121,  5122,  5124,  5146,  5207, 
5232,  5301.  5314,  5555,  60001,  6301.  6302.  6804. 
7101,  7102.  7651,  7652,  7805;  31  U.S.C.  9301. 
9303.9304,9306. 

Par.  2.  The  table  of  sections  is 
amended  by  adding,  in  numerical  order, 
§§  250.50a,  250.77a,  250.79a,  250.199g, 
250.204a,  and  250.262,  to  read  as  fpUows:- 

Sec.  I 

*        •        i        «        * 

250.S0a    Ve^flcation  of  eligible  flavors. 

*  •  i  *  * 

230.77a    Credit  against  tax. 

«         •         •       '  *         * 

250.79a    Computation  of  effective  tax  rate. 

•  •  #  *  * 

250.199g    Certificate  of  effective  tax  rate 
computation. 

***** 

250.204a    Verification  of  eligible  flavors. 

***** 

2S0.262a     Credit  againt  tax. 
***** 

250.2e2b  Coi^putatlon  of  effective  tax  rate. 
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§250.11    (AmemtedJ 

Par.  3.  Section  250.11  is  amended  by 
adding,  in  alphabetical  order,  the 
meaning  of  the  following  terms: 


Effective  lax  rate.  The  net  tax  rate 
after  reduction  for  any  credit  allowable 
under  26  U.S.C.  5010  for  wine  and  flavor 
content  at  which  the  tax  imposed  on 
distilled  spirits  by  26  U.S.C.  7652  is  paid 
or  determined. 

•  *        •        •        . 

Eligible  flavor.  A  flavor  of  a  type  for 
which  drawback  of  the  tax  imposed  on 
distilled  spirits  is  allowable  under  26 
U.S.C.  5134  which  is  made  at  other  than 
a  distilled  spirits  plant. 

Eligible  wine.  A  wine  containing  not 
more  than  0.392  gram  of  carbon  dioxide 
per  100  miiiliters  of  wine  which  has  not 
been  subject  to  distillation  at  a  distilled 
spirits  plant  after  receipt  in  bond. 

*  *         •         •         * 

Par.  4.  Section  250.50a  is  added  to 
read  as  follows: 

§  250.50a    Verification  of  eligible  flavors. 

(a)  Any  person  who  ships  to  the 
United  States  any  distilled  spirits  on 
which  the  tax  has  been  or  is  to  be  paid 
or  determined  at  an  effective  fax  rate 
based  in  part  on  the  alcohol  content 
derived  from  eligible  flavors  shall, 
before  the  first  tax  determination  at  that 
rate,  request  and  receive  a  statement  of 
eligibility  for  each  flavor  to  be  used  in 
the  computation  of  the  effective  tax  rate. 

(b)  To  receive  a  statement  of 
eligibility,  the  person  shipping  the 
distilled  spirits  shall  submit  to  the  ATF 
National  Laboratory.  1401  Research 
Boulevard,  Rockville,  MD  20850,  the 
following: 

(1)  An  8-ounce  sample;  and 

(2)  At  statement  of  composition  listing 
the — 

(i)  Name  and  percentage  of  alcohol  by 
volume  of  the  flavor  and 

(ii)  Name  and  quantity  of  each 
ingredient  used  in  the  manufacture  of 
the  flavor. 

(Approved  by  Office  of  Management  and 
Budget  under  control  number  1512-  ) 

(Act  of  August  16, 1954,  Pub.  L  591.  68A  Slat. 
907.  as  amended  (26  U.S.C.  7652);  sec.  201. 
Pub.  L  85-859,  72  Stat.  1314,  as  amended  (26 
U.S.C.  5001);  sec.  6,  Pub.  L  96-598.  94  Stat. 
3488  (26  U.S.C.  5010)) 

Par.  5.  Section  250.77  is  revised  and 
§  250.77a  is  added  to  read  as  follows: 


§  250.77    Subiect  to  tax. 

Distilled  spirits  of  Puerto  Rican 
manufacture,  and  any  products 
containing  such  distilled  spirits,  brought 
into  the  United  States  and  withdrawn 
for  consumption  or  sale  are  subject  to  a 
tax  equal  to  the  tax  imposed  in  the 
United  States  by  26  U.S.C  5001. 

(Act  of  August  16, 1954,  Pub.  L  591,  68A  Stat. 
907,  as  amended  (26  U.S.C  7652);  Sec.  201, 
Pub.  L.  85-859,  72  Stat.  1314,  as  amended  (26 
U.S.C.  5001)) 

§  250.77a    Credit  against  tax. 

(a)  A  credit  against  the  tax  imposed 
on  distilled  spirits  by  26  U.S.C.  7652  is 
allowable  under  26  U.S.C.  5010  on  each 
proof  gallon  of  alcohol  derived  from 
eligible  wine  or  eligible  flavors.  The 
credit  is  allowable  at  the  time  the  tax  is 
payable  as  if  it  constituted  a  reduction 
in  the  rate  of  tax. 

(b)  Where  credit  against  the  tax  is 
desired,  the  person  liable  for  the  tax 
shall  establish  an  effective  tax  rate  in 
accordance  with  §  250.79a.  The  effective 
tax  rate  established  will  be  applied  to 
each  withdrawal  or  other  disposition  of 
the  distilled  spirits  for  consumption  or 
sale  within  the  United  States, 

(Sec.  6,  Pub.  L  96-598,  94  Stat.  3488  (26  U.S.C. 
5010)) 

Par.  6.  Section  250.79a  is  added  to 
read  as  follows: 

§  250.79a    Computation  of  effective  tax 
rate. 

(a)  The  proprietor  shall  compute  the 
effective  tax  rate  for  distilled  spirits 
containing  eligible  wine  or  eligible 
flavors  as  the  ratio  of  the  numerator  and 
denominator  as  follows: 
(1)  The  numerator  will  be  the  sum  of: 
(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product  (exclusive  of 
distilled  spirits  derived  from  eligible 


flavors),  multiplied  by  the  tax  rate 
prescribed  by  26  U.S.C.  5001: 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  h\ 
the  tax  rate  prescribed  by  26  U.S.C. 
5041(b)  (1),  (2),  or  (3).  which  would  be 
imposed  on  the  wine  but  for  its  removal 
to  bonded  premises;  and 

(iii)  The  proof  gallons  of  all  distilled 
spirits  derived  from  eligible  flavors  used 
in  the  product,  multiplied  by  the  tax  rate 
prescribed  by  26  U.S.C.  5001.  but  only  to 
the  extent  that  such  distilled  spirits 
exceed  2V2%  of  the  denominator 
prescribed  in  paragraph  {a)(2)  of  this    * 
section. 

(2)  The  denominator  will  be  the  sum 
of: 

(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product,  including 
distilled  spirits  derived  from  eligible 
flavors;  and 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
twice  the  percentage  of  alcohol  by 
volume  of  each,  divided  by  100. 

(b)  In  determining  the  effective  tax 
rate,  quantities  of  distilled  spirits, 
eligible  wine,  and  eligible  flavors  will  be 
expressed  to  the  nearest  tenth  of  a  proof 
gallon.  The  effective  tax  rate  will  be 
expressed  to  the  nearest  whole  cent.  In 
such  case,  if  the  number  is  less  than  five 
it  will  be  dropped;  if  it  is  five  or  over,  a 
unit  will  be  added. 

(c)  The  following  is  an  example  of  the 
use  of  the  formula. 

Batch  Record     •" 


Distilled  spirits.. 


Eligible  wine  (14% 
alcotwl  by  volume). 

Eligible  wine  (19% 
alcotiol  by  volume). 

Eligible  flavors 


2249.1  proof 

gallons. 
2265.0.  w?r>e 

gallons. 
1020.0  wine  gallons 

100.9  proof  gallons. 


^49.1  ($12.50) +  12265.0  ($.17)  -(-1020  ($.67)] +  16.6  '  ($12.50) 


2249.1 +100.9 +  [2265.0  (.28) +  1020.0  (.38)] 
$28,113.75  +  ($385.05  +  $683.40]  +  $207.50 
2.350.0  +  1634.2  +  387.6] 
$29,389.70 


-■r 


3.371.8 


$8.72.  the  effective 
tax  rate. 


'Proof 
total  proo 


gallons  bj'  which  distilled  spirits  derived  from  eligible  flavors  exceed  2\z%  of  the 
if  gallons  m  the  batch  (100.9- (2'/2%)  3.371.8)) 


I 


I 
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(Sec.  6.  Pub.  L  96-598.  94  Stat.  3488  (26  U.S.a 
5010)1 

§25098    (Removed] 
Par.  7.  Section  250.96  is  removed. 

Par.  8.  Section  2S0.199g  is  added  to 
read  as  follows: 

§  250. 1 999    Certificate  of  eHective  tax  rate 
computation. 

(a)  Where  distilled  spirits  of  Puerto 
Rican  manufacture  which  contain 
eligible  wine  or  eligible  flavors  are  to  be 
shipped  to  the  United  States  without 
payment  of  tax  for  transfer  from 
customs  custody  to  ATF  bond,  the 
consignor  shall  prepare  a  certiHcate  of 
effective  tax  rate  computation  showing 
the: 

(1)  ATF  Form  5110.31  serial  numben 

(2)  Elements  necessary  to  compute  the 
effective  tax  rate  in  accordance  with 

§  250.79a  as  follows— 

(i)  Proof  gallons  of  distilled  spirits 
(exclusive  of  distilled  spirits  derived 
from  eligible  flavors); 

(ii)  Wine  gallons  of  each  eligible  wine 
and  the  percentage  of  alcohol  by  volume 
of  each:  and 

(iii)  Proof  gallons  of  distilled  spirits 
derived  from  each  eligible  flavor; 

(3)  Date  of  the  statement  of  eligibility 
for  each  eligible  flavor  (see  $  250.50a). 

(4)  Effective  tax  rate  applied  to  the 
product. 

(5)  Signature  and  title  of  the 
consignor. 

(b)  The  consignor  shall  forward  the 
original  to  the  consignee,  provide  one 
copy  to  the  revenue  agent,  and  file  a 
copy. 

(Approved  by  Office  of  Management  and 
Budget  under  control  number  1512- 

(Sec.  201.  Pub.  L.  85-859,  72  Stat.  13B6,  as 
amended  (28  U.S.C.  5232);  Sec.  6,  Pub.  L.  96- 
598.  94  Stat.  3488  (26  U.S.C.  5010)) 

Par.  9.  Section  250.204a  is  added  to 
read  as  follows: 

§  250.204a    Veriftcation  of  eligible  wines 
and  eligible  flavors. 

(a)  Any  person  who  brings  into  the 
United  States  from  the  Virgin  Islands 
any  distilled  spirits  on  which  the  tax  is 
to  be  paid  or  determined  at  an  effective 
fax  rate  based  in  part  on  the  alcohol 
content  derived  from  eligible  flavors  or 
eligible  wines  shall,  before  the  first  tax 
determination  at  that  rate,  request  and 
receive  a  statement  of  eligibility  for 
each  wine  or  flavor  to  be  used  in  the 
computation  of  the  effective  tax  rate. 


(b)  To  receive  a  statement  of 
eligibility,  the  person  bringing  in  the 
distilled  spirits  shall  submit  to  the  ATF 
National  Laboratory.  1401  Research 
Boulevard,  Rockville,  MD  2085a  the 
following: 

(1)  An8-ounce  sample  of  each 
distilled  spirits,  wine  or  flavor  used  in 
the  product; 

(2)  A  statement  of  composition  of  each 
flavor,  listing — 

(i)  The  name  and  percentage  of 
alcohol  by  volume  of  the  flavor  and 

(ii)  The  name  and  quantity  of  each 
ingredient  used  in  the  manufacture  of 
the  flavarr  and 

(3)  A  statement  of  the  kind  and 
alcoholic  content  of  each  wine. 

(Approved  by  Office  of  Management  and 
Budget  udder  control  number  1512- 

^) 

(Act  of  Aegust  16, 1954,  Pub.  L.  591,  esA  Stat. 
907.  as  amended  (26  U.S.C.  7852);  sec  201. 
Pub.  L  a5-859, 72  Stat.  1314,  as  amended  (28 
U.S.C.  5001  y.  sec.  6.  Pub.  L  96-596,  94  StaL 
3488  (26  U.S.C.  5010)) 

Par.  19.  Section  250.205  is  revised  to 
read  as  follows: 

§250.205    Certificate. 

(a)  Every  person  bringing  Uquors  or 
articles  under  this  part  into  the  United 
States  fibm  the  Virgin  Islands,  except 
tourists,  shall  obtain  a  certificate  in  the 
English  language  from  the  manufacturer 
for  each  shipment  showing  the  following 
information: 

(1)  The  name  and  address  of  the 
consignee. 

(2)  The  kind  and  brand  name. 

(3)  The  quantity  thereof  as  follows — 
(i)  If  distilled  spirits,  the  proof  gallons 

or  liters  and  degree  of  proof: 
(ii)  If  wine,  the  taxable  grade  and 

wine  gallons: 

(iii)  If'beer,  the  gallons  (liquid 

measure)  and  the  percentage  of  alcohol 

by  volutie:  and 

(iv)  If  articles,  the  kind,  quantity,  and 

proof  of  the  liquors  used  therein. 

(4)  For  liquors  manufactured  under  a 
formula- — 

(i)  The  number  and  date  of  the 
approved  formula: 

(ii)  A  declaration  that  the  liquors  have 
been  manufactured  in  accordance  with 
the  approved  formula;  and 

(iii)  llie  name  and  address  of  the 
person  filing  the  formula. 

(5)  The  name  and  address  of  the 
producer. 


(6)  For  liquors  and  articles  containing 
liquors  produced  outside  of  the  Virgin 
Islands,  the  country  of  origin  for  each 
such  liquor. 

(7)  P'or  distilled  spirits,  a  certification 
by  the  insular  gauger  as  to  whether  they 
were  regauged  when  withdrawn  from 
the  itiS^jlar  bonded  warehouse  and,  if 
regauged,  whether  they  were  at  the  time 
of  withdrawal  at  the  proof  indicated  on 
the  attached  record  of  gauge. 

(8)  For  distilled  spirits  vdiich  contain 
eligible  wine  or  eligible  flavors,  the 
effective  tax  rate  applied  to  the  product 
and  the  elements  necessary  to  compute 
the  effective  tax  rate  in  accordance  with 
§  250.262b  afl  follows — 

(i)  Proof  gallons  of  distilled  spirits 
(exclusive  of  distilled  spirits  derived 
from  eligible  flavors); 

(ii)  Wine  gallons  of  each  eligible  wine 
and  the  percentage  of  alcohol  by  volume 
of  each;        i 

(iii)  Proof  gallons  of  distilled  spirits 
derived  from  eligible  flavors;  and 

(iv)  Date  of  the  statement  of  eligibility 
for  each  eligible  flavor  (see  §  250.204a). 

(b)  The  person  bringing  the  liquors  or 
articles  into  the  United  States  shall  file 
the  certificate  and  record  of  gauge  with 
the  district  director  of  customs  at  the 
port  of  entry  as  provided  in  §5  250.260 
and  250.302. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0352) 
(Sec  201.  Pub.  L  85-858.  72  Stat  1366,  as 
amended  (28  U.S.C.  5232):  sec  6,  Pub.  L  96-  ' 
598.  94  Stat.  3488  (26  U.S-C  5010)) 

Par.  11.  Section  250.262  is  revised,  and 
§§  250.262a  and  250.262b  are  added  to 
read  as  follow/s:  ■ 

§  250.262    Determination  of  tai  on  distmed 
spirits. 

If  the  certificate  required  by  S  250.205 
covers  distilled  spirits,  and  the  distilled 
spirits  are  not  being  transferred  under 
Subpart  0  or  Oa  of  this  part  the  tax 
imposed  by  26  U.S.C  7652  equal  to  the 
tax  imposed  by  26  U.S.C.  5001  will  be 
collected  on  each  proof  gallon,  and 
fractional  part  thereof,  contained  in  the 
shipment. 

(Act  of  August  16. 1954.  Pub.  L.  591.  68A  Stat. 
907,  as  amended  (28  U.S.C.  7652)) 

§  250.262a    Credit  against  tax. 

(a)  A  credit  against  the  tax  imposed 
on  distilled  spirits  by  26  U.S.C.  7652  is 
allowable  under  26  U.S.C.  5010  on  each 
proof  gallon  of  alcohol  derived  from 
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eligible  wine  or  eligible  flavors.  The 
credit  is  allowable  at  the  time  the  tax  is 
payable  as  if  it  constituted  a  reduction 
in  the  rate  of  tax. 

(b)  Where  credit  against  the  tax  is 
desired,  the  person  liable  for  the  tax 
shall  establish  an  effective  tax  rate  in 
accordance  with  §  250.262b.  The 
effective  tax  rate  established  will  be 
apphed  to  each  withdrawal  or  other 
disposition  of  the  distilled  spirits  within 
the  United  States. 

(Sec.  201.  Pub.  L  85-859.  72  Stat.  1356.  as 
amended  (26  U.S.C.  5201):  sec.  6.  Pub.  L.  96- 
598,  94  Stat.  3488  (26  U.S.C.  5010)) 

§  250.262b    Computation  of  effective  tax 
rate. 

(a)  The  proprietor  shall  compute  the 
effective  tax  rate  for  distilled  spirits 
containing  eligible  wine  or  eligible 
flavors  as  the  ratio  of  the  numerator  and 
denominator  as  follows: 

(1)  The  numerator  will  be  the  sum  of: 
(i)  The  proof  gallons  of  all  distilled 

spirits  used  in  the  product  (exclusive  of 
distilled  spirits  derived  from  eligible 
flavors),  multiphed  by  the  tax  rate 
prescribed  by  26  U.S.C.  5001; 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
the  tax  rate  prescribed  by  26  U.S.C. 
5041(b)  (1).  (2),  or  (3),  which  would  be 
imposed  on  the  wine  but  for  its  removal 
to  bonded  premises;  and 

(iii)  The  proof  gallons  of  all  distilled 
spirits  derived  from  eligible  flavors  used 
in  the  product,  multiplied  by  the  tax  rate 
prescribed  by  26  U.S.C.  5001.  but  only  to 
the  extent  that  such  distilled  spirits 
exceed  2V^%  of  the  denominator 
prescribed  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  denominator  will  be  the  sum 
of: 

(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product,  including 
distilled  spirits  derived  from  eligible 
flavors;  and 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
twice  the  percentage  of  alcohol  by 
volume  of  each,  divided  by  100. 

(b)  In  determining  the  effective  tax 
rate,  quantities  of  distilled  spirits, 
eligible  wine,  and  eligible  flavors  will  be 


expressed  to  the  nearest  tenth  of  a  proof 
gallon.  The  effective  tax  rate  will  be 
expressed  to  the  nearest  whole  cent.  In 
such  case,  if  the  number  is  less  than  five 
it  will  be  dropped;  if  it  is  five  or  over,  a 
unit  will  be  added. 

(c)  The  following  is  an  example  of  the 
use  of  the  formula. 


Batch  Record 


Distilled  spirits 2249.1  proof 

gallorts. 
Eligible  wine  (14% 

alcohol  tjy  volume). 
Eligible  wine  (19% 

alcohol  t)y  volume). 
Eligible  flavors 


2265.0.  wine 

gallons. 
1020.0  wine  gallons 


100.9  proof  gallons 


2249.1  ($12.50)  +  [2265.0  ($.17)  + 1020  ($.67)]  + 16.8  '  ($12.50) 


2249.1+100.9  +  12265.0  (.28) +1020.0  (.38)] 
$28,113.75  +  [$385.05  +  $683.40]  +  $207.50 


2,350.0+1634.2  +  387.6) 


$29,389.70 

3.371;^. 


$8.72.  the  effective 
tax  rate. 


'  Proof  gallons  by  which  distilled  spirits  derived  from  eligible  flavors  exceed  2Vi%  of  thf 
total  proof  gallons  in  the  batch  (100.9- (2  Vi%)  3.371.8)) 


(Sec  Pub.  L  96-598.  94  Stat.  3488  (26  U.S.C. 
6010)) 

Section  D.  Part  251  is  amended  as 
follows: 

PART  251— IMPORTATrON  OF 
DISTILLED  SPIRITS,  WINE  AND  BEER 

Paragraph  1.  The  authority  citation  for 
Part  251  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  1202;  28  U.S.C  5001, 
5010,  5041.  5051,  5054,  5061.  5111.  5112.  5114. 
6121.  5122,  5124,  5201.  5207,  5232,  5273.  5301. 
6313.  5365.  5555.  5662,  6302.  7805. 

Par.  2.  The  table  of  sections  is 
amended  by  adding,  in  numerical  order, 
SS  251.40a  and  251.40b  and  §S  251.78 
and  251.77  with  the  undesignated  center 
heading  which  precedes  them,  to  read  as 
follows: 

Sec. 

*  •  •         *     '     • 

251.40a    Credit  against  tax. 

251.40b    Computation  oteffective  tax  rate. 


Wine  and  Flavors  Content  of  Distilled  Spirits 

251.76  Approval  and  certiHcation  of  wine 
and  flavors  content. 

261.77  Standard  effective  tax  rate 


§251.11    (Amended] 

Par.  3.  Section  251.11  is  amended  by 
adding,  in  alphabetical  order,  the 
meaning  of  the  following  terms: 
»        •        •        •        « 

Effective  tax  rate.  The  net  tax  rate 
after  reduction  for  any  credit  allowable 
under  26  U.S.C.  5010  iof  wine  and  flavor 
content  at  which  the  tax  imposed  on 
distilled  spirits  by  26  U.S.C.  5001  is  paid 
or  determined. 

•  *        •        •        • 

Eligible  flavor.  A  flavor  of  a  type  for 
which  drawback  of  the  tax  imposed  on 
distilled  spirits  is  allowable  under  26 
U.S.C.  5134  which  is  made  at  other  than 
a  distilled  spirits  plant. 

Eligible  wine.  A  wine  containing  not 
more  than  0.392  gram  of  carbon  dioxide 
per  100  milliliters  of  wine  which  has  not 
been  subject  to  distillation  at  a  distilled 
spirits  plant  after  receipt  in  bond. 

*  ♦        •        •        « 

Par.  4.  Section  251.40  is  revised,  and 
§  I  251.40a  and  251.40b  are  added  to 
read  as  follows: 

§251.40    Distilled  spirits. 

A  ta)t  is  imposed  on  all  distilled  spirits 
in  customs  bonded  warehouses  or 
Imported  into  the  United  States  at  the 
rate  prescribed  by  26  U.S.C.  5001  on 


9Hh-4 
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eacn  prooi  gauun  ana  a  proporuonate 
tax  at  a  like  rate  on  all  fractional  parts 
of  each  proof  gallon.  All  products  of 
distillation,  by  whatever  name  known, 
which  contain  distilled  spirits,  are 
considered  to  be  distilled  spirits  and  are 
taxed  as  such.  The  tax  will  be 
determined  at  the  time  of  importatioa 
or,  if  entered  into  bond,  at  the  time  of 
withdrawal  therefrom. 

(Sec.  201,  Pub.  L.  85-859.  72  Stal.  1314.  as 
amended  (26  U.S.C.  5001)) 

§  25 1 .40a    Credit  against  tax. 

(a)  A  credit  against  the  tax  imposed 
on  distilled  spirits  by  26  U.S.C.  5001  is 
allowable  under  26  U.S.C.  5010  on  each 
proof  gallon  of  alcohol  derived  from 
eligible  wine  or  eligible  flavors.  The 
credit  is  allowable  at  the  time  the  tax  is 
payable  as  if  it  constituted  a  reduction 
in  the  rate  of  tax. 

(b)  Where  credit  a^nst  the  tax  is 
desired,  the  person  liable  for  the  tax 
shall  establish  an  effective  tax  rate  in 
accordance  with  §  251.40b.  The  effective 
tax  rate  established  will  be  applied  to 
each  entry. 

(Sec.  201.  Pub.  L.  B5-8S9,  72  Stal.  1358.  as 
amended  (26  U.S.C.  5201);  sec  6.  Pub.  L  96- 
59a  94  Stat  3488  (26  U.S.C  5010)) 

§2St.40b    Computation  of  effective  tax 
rate. 

(a)  The  proprietor  shall  compute  the 
effective  tax  rate  for  distilled  spirits 
containing  eligible  wine  or  eligible 
flavors  as  the  ratio  of  the  numerator  and 
denominator  as  follows: 
(1)  The  numerator  wrill  be  the  sum  of: 
(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product  (exclusive  of 
distilled  spirits  derived  from  eligible 
flavors),  multiplied  by  the  tax  rate 
prescribed  by  28  U.S.C.  5001; 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
the  tax  rate  prescribed  by  26  U.S.C. 
5041(b)(1),  (2).  or  (3),  which  would  be 
imposed  on  the  wine  but  for  its  removal 
to  bonded  permises;  and 

(iii)  The  proof  gallons  of  all  distilled 
spirits  derived  from  eligible  flavors  used 
in  the  product,  multiplied  by  the  tax  rate 
prescribed  by  26  U.S.C  5001.  but  only  to 
the  extent  that  such  distilled  spirits 
exceed  2Vi%  of  the  denominator 
prescribed  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  denominator  will  be  the  sum 
of: 

(i)  The  proof  gallons  of  all  distilled 
spirits  used  in  the  product,  including 
distilled  spirits  derived  from  eligible 
flavors;  and 

(ii)  The  wine  gallons  of  each  eligible 
wine  used  in  the  product,  multiplied  by 
twice  the  percentage  of  alcohol  by 
volume  of  each,  divided  by  100. 


(b)  In  determining  the  effective  tax 
rate,  quantities  of  distilled  spirits, 
eligible  wine,  and  eligible  flavors  will  be 
expressed  to  the  nearest  tenth  of  a  proof 
gallon.  The  effective  tax  rate  will  be 
expressed. to  the  nearest  whole  cent.  In 
such  case,  if  the  number  is  less  than  five 
it  will  be  dropped;  if  it  is  five  or  over,  a 
unit  will  be  added. 

(c)  The  following  is  an  example  of  the 
use  of  the  formula. 


Batch  Record 


OlsbMed  sp«nts. ...... 

Eligit>le  wme  (149b 
alcotiol  t>y  vol.). 

Eligible  wine  (19% 
alcotK>t  t)y  vol). 

Eligible  fiavora.-i... 


J249.1($12J0)  +  J2285.0(S.17)  +  1020($.67)1  +  1«.6  '  (SlzJj) 


2249  1  proo* 

gallons. 
2265.0  wine  gallons. 

1020  0  wine  gallons. 

100.9  proof  gallons. 


2249.1  + 100.9  + 12265.0{.28)  + 1020.0(.38)| 


$28.113.75  +  l$385.06  -(-$683,401  +$207.50 


2.350.0  + (634.2 +  387.6J 


$Z9ja8.70 


3,371.8 


(Sec.  Pub.  |.  96-598.  94  Stat.  3488  (26  U.S.C 
5010)) 

Par.  5.  Immediately  after  S  251.75,  aa 
undesignated  center-heading  and 
§§  251.76  and  251.77  are  added  reading 
as  follows: 

Wine  and  Flavors  Content  of  Distilled 
Spirits 


L 


§  251.76    I^pprowal  and  certHication  of 
wine  and  flavors  content. 

(a)  Any  person  who  imports  into  the 
United  States  distilled  spirits  on  which 
the  tax  is  to  be  paid  or  determined  at  an 
effective  tax  rate  based  in  whole,  or  in 
part,  on  the  alcohol  content  derived 
from  eligible  wine  or  eligible  flavors 
shall,  before  the  first  tax  determination 
at  that  rate,  request  and  receive  a 
statement  of  eligibility  for  each  wine  or 
flavor  to  be  used  in  the  computation  of 
the  effective  tax  rate. 

(b)  To  receive  a  statement  of 
eligibility,  the  importer  shall  cause  to  be 
submitted  to  the  ATP  National 
Laboratory.  1401  Research  Boulevard, 
Rockvilla.MD  20850,  the  following: 

(1)  An  B-ounce  sample  of  each 
distilled  spirits,  wine  and  flavor 
contained  in  the  product;  and 

(2)  A  statement  of  composition 
listing — 

(i)  For  Urine,  the  kind  (class  and  type) 
and  percentage  of  alcohol  by  volume; 
and 


'  l*roof  gallons  by  whicli  distilled  spirits  derived 
from  elif;il>|e  flavors  exceed  2*^%  of  the  IoIhI  priiof 
({HllonR  in  tjie  Iwlc.h  (1(10.9  -  (Z'/sS)  3.371.8)) 


$8.72.  the  effective 
(ax  rate. 


(ii)  For  flavors,  the  name  and 
percentage  of  alcohol  by  volume,  and 
the  name  and  quantity  of  each 
ingredient  used  in  the  manufacture  of 
the  flavor. 

(c)  Each  time  distilled  spirits 
containing  eligible  wine  or  eligible 
flavors  are  imported  into  the  United 
States,  the  importer  shall  prepare  a 
certificate  of  effective  tax  rate 
computation  showing  the  following: 

(1)  Name,  address,  and  permit  number 
(if  any)  of  the  importer 

(2)  Kind  (class  and  type)  of  product; 

(3)  Elements  necessary  to  compute  the 
effective  tax  rate  in  accordance  with 

§  251.40b  as  follows— 

(i)  Proof  gallons  of  distilled  spirits 
(exclusive  of  distilled  spirits  derived 
from  eligible  flavors); 

(ii)  Wine  gallons  of  each  eligible  wine 
and  the  percentage  of  alcohol  by  volume 
of  each;  and 

(iii)  Proof  gallons  of  distilled  spirits 
derived  from  eligible  flavors; 

(4)  Date  of  the  statement  of  eligibility 
of  each  eligible  wine  and  of  each  eligible 
flavor.  j 

(5)  Effective  tax  rate  applied  to  the 
product;  and 

(6)  Signature  of  the  importer  or  other 
duly  authorized  person  under  the 
following  declaration: 

I  declare  under  the  penalties  of  perjury  thai 
ttiis  certificate  of  effective  tax  rate 
computation  has  been  examined  ))y  me  and. 
to  the  l)est  of  n^y  knowledge  and  belief,  is 
true,  correcl.  and  complete.  .    ■ 
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(d)  The  importer  shall  file  the 
ce^ti^cate  of  effective  tax  rate 
computation  with  the  district  director  of 
customs  at  the  port  of  entry  or,  for 
distilled  spirits  to  be  withdrawn  from 
customs  custody  under  the  provisions  of 
Subpart  L  of  this  part,  furnish  a  copy  to 
the  proprietor  of  the  distilled  spirits 
plant  to  which  the  distilled  spirits  are 
transferred. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1S12-  ) 

(Sec.  6.  Pub.  L  96-598.  94  Slat.  3488  (26  U.S.C 
5010)1 

«)  251 .77    Standard  effective  tax  rate. 

(a)  In  lieu  o^reparing  a  certificate  of 
effective  tax  rate  computation  each  time 
distilled  spirits  containing  eligible  wine 
or  eligible  flavors  are  imported  as 
prescribed  in  §  251.76(c),  an  importer 
may  have  a  standard  effective  tax  rate 
established  based  on  the  least  quantity 
and  the  lowest  alcohol  content  of 
eligible  wine  or  eligible  flavors  used  in 
the  manufacture  of  the  product. 

(b)  To  have  a  standard  effective  tax 
rate  established,  the  importer  shall 
cause  to  be  submitted  to  the  ATF 
National  Laboratory.  1401  Research 
Boulevard.  Rockville.  MD  20850.  the 
following: 

(1)  The  samples  prescribed  in 

§  251.76(b)(1)  and  an  8-ounce  sample  of 
the  finished  product: 

(2)  The  statement  of  composition 
prescribed  in  §  251.76(b)(2); 

(3)  A  statement  of  composition  for  the 
finished  product  listing  the — 

(i)  Name  of  the  product; 

(ii)  Quantify,  alcohol  content 
Ipercenlage  of  alcohol  by  volume),  and 
the  kind  (class  and  type)  of  each  eligible 
wine  or  the  name  of  each  eligible  flavor 
used  in  the  manufacture  of  the  product: 
and 

(iii)  Standard  effective  tax  rale  for  the 
product  computed  in  accordance  with 
§  251.40(b). 

(c)  Where  a  standard  effective  lax 
rate  has  been  previously  approved  for  a 
product,  an  importer,  in  lieu  of  having  a 
standard  effective  tax  rate  established, 
may  use  that  rate.  An  importer  desiring 
to  use  a  previously  approved  standard 
effective  tax  rate  shall  obtain  a  copy  of 
the  approval  from  the  person  to  whom  it 
was  issued  and,  over  the  signature  of 
the  importer  or  other  duly  authorized 
person,  place  the  following  declaration: 

I  declare  under  the  penalties  of  perjury  that 
(his  approval  has  been  examined  by  me  and, 
to  the  best  of  my  knowledge  and  belief,  the 
standard  effective  lax  rale  established  for 
this  product  is  applicable  to  all  like  product 
contained  in  this  shipment. 

(d)  A  standard  effective  tax  rate  may 
not  be  employed  until  approved  by  the 


ATF  National  Laboratory.  The  importer 
shall  file  or  furnish  a  copy  of  the 
standard  effective  tax  rate  approval  in 
the  manner  prescribed  in  §  251.76(d). 
The  use  of  a  standard  effective  tax  rate 
shall  not  relieve  an  importer  from  the 
payment  of  any  tax  found  to  be  due.  The 
Director  may  at  any  time  require  an 
importer  to  immediately  discontinue  the 
use  of  a  standard  effective  tax  rate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512- ) 

(Sec.  6.  Pub.  L.  96-598.  94  Stat,  3488  (26  U.S.C. 
5010)1 

Signed:  (anuary  9. 1967. 
Stephen  E.  Hig^ins, 
Director. 

Approved:  January  20.  1987. 
Francis  A.  Keating  H, 
Assislanl  Secretary  (Enfurcement). 
[FR  Doc.  87-6476  Filed  3-26-87;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

28  Cfn  Part  42 

Enforcement  of  Nondiscrimination  on 
th«  Basis  of  Handicap  in  Dopartment 
of  Justice  Federally  Assisted 
Programs  or  Activities 

agency:  Department  of  justice. 
action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  regulation 
would  amend  the  regulation  issued  by 
the  Department  of  Justice  for 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
in  federally  assisted  programs  or 
activities  to  include  a  cross-reference  to 
the  Uniform  Federal  Accessibility 
Standards  (UFA5J.  Because  some 
facilities  subject  to  new  construction  or 
alteration  requirements  under  section 
504  are  also  subject  to  the  Architectural 
Barriers  Act.  government-wide  reference 
to  UPAS  would  diminish  potential 
conflict  between  standards  enforced  by 
the  responsible  funding  agencies  under 
the  two  statutes.  In  addition,  compliance 
with  UFAS  by  Federal  agencies  and 
States  will  reduce  potential  conflicts 
when  a  building  is  subject  to  the  section 
504  regulations  of  more  than  one  Federal 
agency  and  also  when  it  is  subject  to 
Slate  or  local  accessibility  requirements 
as  well. 

DATES:  1  o  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  May  26. 1987. 
ADDRESSES:  Comments  should  be  sent 
to  Stewart  B.  Oneglia.  Chief. 
Coordination  and  Review  Section.  Civil 
Rights  Division.  U.S.  Department  of 
Justice.  Washington.  DC  20530. 


Comments  received  will  be  available 
few  public  inspection  in  Room  854  of  the 
MOIX:  Building,  320  First  Street  NW., 
Washington.  DC  from  9K)0  A.M.  to  5:00 
P.M..  Monday  through  Friday  except 
legal  holidays.  Copies  of  this  notice  are 
available  on  tape  for  persons  with 
impaired  vision.  They  may  be  obtained 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irene  Bowen.  Supervisory  Attorney. 
Community  Services  Unit.  Coordination 
and  Review  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice. 
Washington.  DC  20530;  (202)  724-2245 
I  voice  or  TDD);  or  Merrily  Raffa. 
Attorney,  Coordination  and  Review 
Section,  Civil  Rights  Division.  US. 
Department  of  Justice,  Washington.  IXJ 
20530:  (202)  724-2216  [voice]  or  724-7678 
(TDD|.  These  are  not  toll  free  numbers. 
SUPPLEMENTARY  INFORMATION:  Section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  794)  provides  that 

No  otherwise  qualified  handicapped 
individual  in  the  United  States  .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excludfd 
from  the  participation  in.  be  denied  the 
benefits  of.  or  be  subjected  to  discrimmalion 
under  any  program  or  activity'  receiving 
Federal  financial  assistanr.e  .  .  . 

The  existing  Department  of  justice 
section  504  regulation  for  federally 
assisted  programs  requires  thai  new 
construction  be  designed  and  built  to  be 
accessible  and  that  alterations  of 
facilities  be  made  in  an  accessible 
manner.  It  states  that  new  construction 
or  alteration  accomplished  in 
accordance  with  the  "American 
National  Standard  Specifications  for 
Making  Buildings  and  Facilities 
Accessible  to.  and  Usable  by.  the 
Physically  Handicapped. '  published  by 
the  American  National  Standards 
Instilute.  Inc.  (ANSI  A  117.1-1961 
(R1971)).  meets  the  requirements  of 
section  504.  The  proposed  revision  set 
forth  in  this  document  will  reference  the 
Uniform  Federal  Arxessibility 
Standards  (UFAS)  in  place  of  the 
current  standard. 

On  August  7,  1984.  UFAS  was  issued 
by  the  four  agencies  establishing 
standards  under  the  Architectural 
Barriers  Act  (49  FR  31528)  (see 
discussion  infra).  This  Department,  as 
the  agency  responsible  under  Executive 
Order  12250  for  coordinating  the 
enforcement  of  section  504.  has 
recommended  that  agencies  amend  their 
section  504  regulations  for  federally 
assisted  programs  or  activities  to 
establish  that,  with  respect  to  new 
construction  and  alterations,  compliance 
with  UFAS  shall  be  deemed  to  be 
compliance  with  section  504.  Because 
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some  facilities  subject  to  new 
construction  or  alteration  requirements 
under  section  504  are  also  subject  to  the 
Architectural  Barriers  Act,  government- 
wide  reference  to  UPAS  would  diminish 
potential  conflict  between  standards 
enforced  by  the  responsible  funding 
agencies  under  the  two  statutes.  In 
addition,  compliance  with  UFAS  by 
Federal  agencies  and  States  will  reduce 
potential  conflicts  when  a  building  is 
subject  to  the  section  504  regulations  of 
more  than  one  Federal  agency  and  also 
when  it  is  subject  to  State  or  local 
accessibility  requirements  as  well. 

Background  of  Accessibility  Standards 

The  Architectural  Barriers  Act  of  1968, 
42  U.S.C.  4151-4157,  requires  certain 
Federal  and  federally  funded  buildings 
to  be  designed,  constructed,  and  altered 
in  accordance  with  accessibility 
standards.  It  also  designates  four 
agencies  (the  General  Services 
Administration,  the  Departments  of 
Defense  and  of  Housing  and  Urban 
Development,  and  the  U.S.  Postal 
Service)  to  prescribe  the  accessibility 
standards.  Section  502  of  the 
Rehabilitation  Act  of  1973  established 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB).  In 
1978  the  Rehabilitation  Act  was 
amended  to  require  the  ATBCB.  inter 
alia,  to  issue  minimum  guidelines  and 
requirements  for  the  standards  to  be 
issued  by  the  four  standard-setting 
agencies.  The  minimum  guidelines  were 
published  on  August  4, 1982  (47  FR 
33862).  and  are  codified  at  36  CFR  Part 
1190." 

On  August  7, 1984,  the  four  standard- 
setting  agencies  issued  the  Uniform 
Federal  Accessibility  Standards  as  an 
effort  to  minimize  the  differences  among 
the  four  agencies'  Barriers  Act 
standards,  and  among  those  standards 
and  accessibility  standards  used  by  the 
private  sector.  The  General  Services 
Administration  (GSA)  and  Department 
of  Housing  and  Urban  Development 
(HUD)  have  incorporated  UFAS  into 
their  Barriers  Act  regulations  (see  41 
CFR  Subpart  101-19.6  (GSA)  and  24  CFR 
Part  40  (HUD)).  In  order  to  ensure 
uniformity.  UFAS  was  designed  to  be 
consistent  with  the  scoping  and 
technical  provisions  of  the  ATBCB's 
minimum  guidelines  and  requirements, 
as  well  as  with  the  technical  provisions 
of  ANSI  A117.1-1980,  published  by  the 


'  The  ATBCB  Office  of  Technical  Services  ia 
available  to  provide  technical  assistance  to 
recipients  upon  request  relating  to  the  elimination  of 
architectural  barriers,  its  address  is:  U.S.  ATBCB, 
Office  of  Technical  Services.  330  C  Street  SW., 
Washington.  DC  20201.  The  telephone  number  it 
(202)  472-2700  |voice/TDD|.  This  is  not  a  toll  free 
number. 


American  National  Standards  Institute 
(ANSI).  (The  1980  ANSI  standard 
contains  few  scoping  provisions.)  ANSI 
is  a  private,  national  organization  that 
publishes  recommended  standards  on  a 
wide  variety  of  subjects.  ANSI's  original 
accessibility  standard.  ANSI  A117.1. 
"Specifications  for  Making  Buildings 
and  Facilities  Accessible  to,  and  Usable 
by.  Physically  Handicapped  People" 
was  published  in  1961  and  reaffirmed  in 
1971.  The  current  edition,  issued  in  1986. 
is  ANSI  A117.1-1986.  The  1961. 1980.         i 
and  1986  ANSI  standards  are  frequently  ; 
used  in  private  practice  and  by  State 
and  local  governments. 

This  proposed  amendment  would 
amend  the  current  regulation 
implementing  section  504  in  programs  or 
activities  receiving  Federal  financial 
assistance  from  the  Department  of 
Justice  to  refer  to  UFAS. 
,     This  Department  has  determined  that 
it  will  not  require  the  use  of  UFAS.  or 
any  other  standard,  as  the  sole  means 
by  which  recipients  can  achieve 
compliance  with  the  requirement  that 
new  construction  and  alterations  be 
accessible.  To  do  so  would 
unnecessarily  restrict  recipients'  ability 
to  design  for  particular  circumstances. 
In  addition,  it  might  create  conflicts  with 
State  or  local  accessibility  requirements 
that  may  also  apply  to  recipients' 
buildings  and  that  are  intended  to 
achieve  ready  access  and  use.  It  is 
expected  that  in  some  instances 
recipients  will  be  able  to  satisfy  the 
section  $04  new  construction  and 
alteration  requirements  by  following 
applicable  State  or  local  codes,  and  vice 
versa. 

Effect  of  Amendment 

The  amendment  could  not  affect  the 
current  section  504  requirement  that 
new  facilities  be  designed  and 
constructed  to  be  readily  accessible  and 
that  alterations  be  accessible  to  the 
maximum  extent  feasible.  It  would 
merely  provide  that  compliance  with 
UFAS  with  respect  to  buildings  shall  be 
deemed  compliance  with  these 
requirements  with  respect  to  those 
buildings.  Thus,  for  example,  an 
alteration  is  accessible  "to  the  maximum 
extent  feasible"  if  it  is  done  in 
accordance  with  UFAS.  It  should  be 
noted  that  UFAS  contains  special 
requirements  for  alterations  where 
meeting  the  general  standards  would  be 
impracticable  or  infeasible  (see,  e.g., 
UFAS  sections  4.1.6(l)(b).  4.1.6(3), 
4.1.6(4).  4.1.7). 

The  amendment  also  includes 
language  providing  that  departures  from 
particular  UFAS  technical  and  scoping 
requirements  are  permitted  so  long  as 


the  alternative  methods  used  will 
provide  substantially  equivalent  or 
greater  access  to  and  utilization  of  the 
building.  Allowing  these  departures 
from  UFAS  will  provide  recipients  with 
necessary  flexibility  to  design  for 
special  circumstances  and  will  facilitate 
the  application  of  new  technologies  that 
are  not  specified  in  UFAS.  As  explained 
under  "Background  of  Accessibility 
Standards."  it  is  anticipated  that 
compliance  with  some  provisions  of 
applicable  State  and  local  accessibility 
requirement!  will  provide  "substantially 
equivalent"  access.  In  some 
circumstances,  recipients  may  choose  to 
use  methods  specified  in  model  building 
codes  or  other  State  or  local  codes  that 
are  not  necessarily  applicable  to  their     j 
buildings  but  that  achieve  substantially 
equivalent  access. 

The  amendment  requires  that  the 
alternative  methods  provide 
"substantially"  equivalent  or  greater 
access,  in  order  to  clarify  that  the 
alternative  access  need  not  be  precisely 
equivalent  to  that  afforded  by  UFAS. 
Application  of  the  "substantially 
equivalent  access"  language  will  depend 
on  the  nature,  location,  and  intended  use 
of  a  particular  building.  Generally, 
alternative  methods  will  satisfy  the 
requirement  if  in  material  respects  the 
access  is  substantially  equivalent  to  that 
which  would  be  provided  by  UFAS  in 
such  respects  as  safety,  convenience, 
and  independence  of  movement.  For 
example,  it  would  be  permissible  to 
depart  from  the  technical  requirement  of 
UFAS  section  4.10.9  that  the  inside 
dimensions  of  an  elevator  car  be  at  least 
68  inches  or  80  inches  (depending  on  the 
location  of  the  door)  on  the  door  opening 
side,  by  54  iaches.  if  the  clear  floor  area 
and  the  configuration  of  the  car  permits 
wheelchair  users  to  enter  the  car,  make 
a  360°  turn,  maneuver  within  reach  of 
controls,  and  exit  from  the  car.  This 
departure  is  permissible  because  it 
results  in  access  that  is  safe,  convenient, 
and  independent,  and  therefore 
substantially  equivalent  to  that  provided 
by  UFAS. 

With  respect  to  UFAS  scoping 
requirement!,  it  would  be  permissible  in 
some  circumstances  to  depart  from  the 
UFAS  new  construction  requirement  of 
one  accessible  principal  entrance  at 
each  grade  floor  level  of  a  building  (see 
UFAS  Section  4.1.2(8)).  if  safe. 
convenient,  and  independent  access  is 
provided  to  each  level  of  the  new 
facility  by  a  wheelchair  user  from  an 
accessible  principal  entrance.  This         i 
departure  would  not  be  permissible  if  it 
required  a  handicapped  person  to  travel 
an  extremely  long  distance  to  reach  the 
spaces  served  by  the  inaccessible    ' 
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entrances  or  otherwise  provided  access 
that  was  substantially  less  convenient 
than  that  which  would  he  provided  by 
UFAS. 

It  would  not  be  permissible  for  d 
recipient  to  depart  from  UF"AS' 
requirement  that,  in  new  construction  of 
a  long-term  care  facility,  at  least  50%  of 
all  patient  bedrooms  be  accessible  (see 
Section  4.1.4(9)(b)).  by  using  large 
accessible  wards  that  make  it  possible 
for  50%  of  all  beds  in  the  facility  to  be 
accessible  to  handicapped  persons.  The 
result  is  that  the  population  of 
handicapped  persons  in  the  facility  will 
be  concentrated  in  large  wards,  while 
able-bodied  persons  will  be 
concentrated  in  smaller,  more  private 
rooms.  Because  convenience  for 
handicapped  persons  is  therefore 
compromised  to  such  a  great  extent,  the 
degree  of  accessibility  provided  to 
handicapped  persons  is  not 
substantially  equivalent  to  (hat  intended 
to  be  afforded  by  UFAS. 

For  correctional  facilities,  including 
jails,  prisons,  reformatories,  and  other 
detention  facilities.  UFAS  requires  that 
five  percent  of  aii  residential  units,  or  at 
least  one  unit  (whichever  is  greater),  be 
accessible.  However,  all  areas  of 
common  use.  visitor  use,  and  areas  in 
which  physically  handicapped  persons 
may  be  employed,  must  be  accessible 
(see  UFAS  Section  4.1.4(9)(c)). 

It  should  be  noted  that  the 
amendment  does  not  require  that 
existing  buildings  leased  by  recipients 
meet  the  standards  for  new  construction 
and  alterations.  Rather,  it  continues  the 
current  Federal  practice  under  section 
504  of  treating  newly  leased  buildings  as 
subject  to  the  pragram  accessibility 
standard  for  existing  facilities. 

Buildings  under  design  on  the 
effective  date  of  this  amendment  will  be 
governed  by  the  amendment  if  the  dale 
that  bids  were  invited  falls  after  the 
effective  date.  This  interpretation  is 
consistent  with  the  General  Services 
Administration's  Architectural  Barriers 
Act  regulation  incorporating  UFAS.  at-41 
CFR  subpart  101-19.6. 

The  proposed  revision  includes 
language  modifying  the  effect  of  UFAS 
Section  4.1.6{l){g).  which  provides  an 
exception  to  UFAS  Section  4.1.6, 
Accessible  buildings:  alterations. 
Section  4.1.6(l)(g)  of  UFAS  states  that 
"mechanical  rooms  and  other  spaces 
which  normally  are  not  frequented  by 
the  public  or  employees  of  the  building 
or  facility  or  which  by  nature  of  their 
use  are  not  required  by  the  Architectural 
Barriers  Act|o  be  accessible  are 
excepted  from  the  requirements  of 
4.1.6."  Particularly  after  the  development 
of  specific  UFAS  provisions  for  housing 
alterations  and  additions.  UFAS  Section 


4.1.6(l)(g)  could  be  read  to  exempt 
alterations  to  privately  owned 
residential  housing,  which  is  not 
covered  by  the  Architectural  Barriers 
Act  unless  leased  by  the  Federal 
government  for  subsidized  housing 
programs.  This  exception,  however,  is 
not  appropriate  under  section  504,  which 
protects  beneficiaries  of  housing 
provided  as  part  of  a  federally  assisted 
program.  Consequently,  the  proposed 
amendment  provides  that,  for  purposes 
of  this  section.  Section  4.1.6(l)(g)  of 
UFAS  shall  be  intepreted  to  exempt 
from  the  requirements  of  UFAS  only 
spaces  that,  because  of  their  intended 
use.  will  not  require  accessibility  to  the 
public  or  beneficiaries  or  handicapped 
residents  or  employees. 

The  proposed  revision  also  provides 
that  whether  or  not  the  recipient  opts  to 
follow  UFAS  in  satisfaction  of  the  ready 
access  requirement,  the  recipient  is  not 
required  to  make  building  alterations 
that  have  little  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member.  This  provision  does  not  reheve 
recipients  of  their  obligation  under  the 
current  regulation  to  ensure  program 
accessibility. 

This  document  is  an  adaptation  of  a 
prototype  prepared  by  this  Department 
under  Executive  Order  12250  (45  FR 
72995,  3  CFR.  1980  Comp.,  p.  298. 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  has  also 
been  consulted  in  the  development  of 
this  document  in  accordance  with  28 
CFR  41.7. 

This  regulation  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  (46  FR  13193.  3  CFR.  1981  Comp.. 
p.  127]  because  it  imposes  no  new 
requirements.  Therefore,  a  regulatory 
impact  analysis  has  not  been  prepared. 

This  regulation  does  not  have  an 
impact  on  small  entities  and,  therefore, 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

List  of  Subjects  in  28  CFR  Part  42 

Administrative  practice  and 
procedure.  Blind.  Buildings,  Civil  rights, 
Employment,  Equal  educational 
opportunity.  Equal  employment 
opportunity.  Government  employees. 
Grant  programs.  Handicapped.  Sex 
discrimination.  Religious  discrimination. 

PART  42— {AMENDED] 

For  the  reasons  stated  in  the 
preamble.  Part  42  of  Title  28  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Subpart  G 
of  Part  42  is  revised  to  read  as  follows: 


Autborily:  5  US-C.  301.  28  U.S.C  509.  510. 
29  Ll.aC.  706.  794.  EO  12250. 

2.  In  §42.522.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  42.522    New  construction. 

«  «  •  «  • 

(b)  Conformance  with  Uniform 
Federal  Accessibility  Standard.  (1) 
Effective  as  of  the  effective  date  of  this 
amendment,  design,  construction,  or 
alteration  of  buildings  in  conformance 
with  sections  3-8  of  the  Uniform  Federal 
Accessibility  Standards  (UFAS) 
(Appendix  A  to  41  CFR  101-19.6)  shall 
be  deemed  to  comply  with  the 
requirements  of  this  section  with  respect 
to  those  buildings.  Departures  from 
particular  technical  and  scoping 
requirements  of  UFAS  by  the  use  of 
other  methods  are  permitted  where 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  building  is  . 
provided. 

(2)  For  purposes  of  this  section, 

§  4.1.6(1  )(g)  of  UFAS  shall  be  interpreted 
to  exempt  from  the  requirements  of 
UFAS  only  mechanical  rooms  and  other 
spaces  that  because  of  their  intended 
use,  will  not  require  accessibility  to  the 
public  of  beneficiaries  or  result  in  the 
employment  or  residence  therein  of 
physically  handicapped  persons. 

(3)  This  section  does  not  require 
recipients  to  make  buildirig  alterations 
tnat  have  litde  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member. 

Dated:  March  18. 1967.^ 
Edwm  Meese  III,  « 

A  ttomey  General. 

jKR  Doc.  87-6725  Filed  3-25-87;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Permanent  State  Regulatory  Program 
of  Colorado 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  two  legal  opinions  submitted 
by  Colorado  to  resolve  two  conditions 
which  the  Secretary  of  the  Interior 
placed  on  his  approval  of  the  Colorado 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Colorado 
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program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  conditions  pertain  to  the 
permit  renewal  process  and  Colorado's 
authority  to  cease  underground  mining 
operations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Colorado  program  and 
legal  opinions  are  available  for  pubhc 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  opinions,  and 
the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  relating  to 
Colorado's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  April  27, 1987  will  not 
necessarily  be  considered  in  the 
Secretary's  decision  to  remove,  revise  or 
retain  the  conditions  of  program 
approval.  A  public  hearing  on  the 
adequacy  of  the  opinions  will  be  held 
upon  request  on  April  21, 1987.  Any 
person  interested  in  making  an  oral  or 
written  presentation  at  the  pubhc 
hearing  should  contact  Mr.  Robert  H. 
Hagen  at  the  Albuquerque  Field  Office 
by  the  close  of  business  on  or  before 
April  13, 1987.  If  no  one  has  contacted 
Mr.  Hagen  to  express  an  interest  in 
participating  in  the  hearing  by  the  date, 
the  hearing  will  not  be  held.  If  only  one 
person  has  so  contacted  Mr.  Hagen,  a 
public  meeting  may  be  held  in  place  of 
the  hearing.  If  possible,  a  notice  of  the 
meeting  will  be  posted  in  advance  at  the 
locations  Usted  under  'ADDRESSES". 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  the 
Albuquerque  Field  Office  of  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  219  Central  Avenue,  NW., 
Albuquerque,  New  Mexico  87102, 
Attention:  Colorado  Administrative 
Record. 

Copies  of  the  legal  opinions,  the 
Colorado  program,  the  Administrative 
Record  on  the  Colorado  program  and  a 
listing  of  any  scheduled  public  meetings 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  review  at  the  OSMRE  offices  and  the 
office  of  Colorado  Mined  Land 
Reclamation  Division  listed  below, 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  excluding  holidays.  Each  requester 
may  receive,  free  of  charge,  one  copy  of 
the  legal  opinions  by  contacting  the 
OSMRE  Albuquerque  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Administrative 

Record  Office,  Room  5315, 1100  "L" 

Street.  N.W.,  Washington,  DC  20240. 

Telephone:  (202)  343-5492 
Office  of  Surface  Mining  Reclamation 

0nd  Enforcement,  Albuquerque  Field 


Office,  219  Central  Avenue,  NW..  -.  ,.. 
Albuquerque.  New  Mexico  87102. 
Telephone:  (505)  766-1486 
Colorado  Department  of  Natural 
Resources,  Mined  Land  Reclamation 
Division,  Room  423,  Centennial 
Building,  1313  Sherman  Street, 
Denver,  Colorado  80203,  Telephone: 
(303)  866-3567 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  219  Central  Avenue.  NW., 
Albuquerque,  New  Mexico  87102; 
Telephone:  (505)  76d-1486. 
SUPPLEMENTARY  INFORMATION: 

L  Backgtound  on  the  Colorado  Program 

Information  regarding  the  general 
background  on  the  Colorado  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980 
Federal  Register  (45  FR  82173-82214). 
Subsequent  decisions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
906.11,  906.15  and  906.16  and  are 
discussed  in  detail  in  the  Federal 
Register  published  on  December  16, 1982 
(47  FR  58350);  May  1, 1984  (49  FR  18481); 
November  15, 1985  (50  FR  47216): 
December  6, 1984  (50  FR  49925); 
February  5, 1986  (51  FR  4496);  May  30, 
1986  (51  FR  19548);  July  1, 1986  (51  FR 
23752);  and  February  5. 1987  (52  FR 
3632). 

II.  Discussion  of  the  Legal  Opinions 

Conditiofi  "p" 

As  discussed  in  Finding  4(d)(xv)  of  the 
December  15, 1980  Federal  Register  (45 
FR  82184),  the  Secretary  found  that  the 
Colorado  program  failed  to  clearly 
provide  that  no  holder  of  a  valid  permit 
could  continue  to  mine  after  the  term  of 
his  or  her  original  permit  expired  if  the 
State  had  determined  that  the  permit 
should  not  be  renewed.  The  State 
statute  at  CRS  34-33-109(7)(f)  and  the 
State  regulations  at  2.08.5(3)(f)  provide 
that  the  holder  of  a  valid  permit  may 
continue  surface  mining  operations  until 
a  final  administrative  decision  on 
renewal  is  rendered,  provided  he  or  she 
has  submitted  an  application  for 
renewal  180  days  in  advance  of  the 
permit  expiration  date.  The  conflict 
arises  in  those  situations  where  the 
Division  of  Mined  Land  Reclamation 
("Division")  has  found  that  the  permit 
should  not  be  renewed,  and  the  operator 
has  petitioned  for  administrative  review 
of  the  decision.  Since  the  finial 
administrative  decision  would  be  made 


by  the  Mined  Land  Reclamation  Board 
("Board"),  the  entire  process  could  take 
more  than  180  days.  The  Federal  rules 
applicable  to  such  situations  (30  CFR 
775.11)  allow  continuation  of  mimng 
only  where  the  operator  is  granted 
temporary  relief  Accordingly,  the 
Secretary  conditioned  his  approval  of 
the  Colorado  program  on  the  submission 
of  further  amendments  to  require  that 
applications  for  renewal  be  submitted 
one  year  pridr  to  expiration,  or  the   ; 
submission  of  other  program 
modifications  to  resolve  this  problem. 

At  a  June  30, 1986  meeting  attended  by 
representatives  of  the  Division, 
OSMRE's  Albuquerque  Field  Office,  and 
OSMRE's  Division  of  State  Program 
Assistance,  Colorado  pointed  out  that 
CRS  34-33-109(7)(a)  allows  only  the 
Board  to  deny  renewal  applications: 
therefore,  there  is  no  administrative 
review  process  and  the  condition  is 
moot.  By  letter  dated  August  14, 1986. 
OSMRE  agreed  that,  if  this  strict 
interpretation  of  the  statutory  language 
was  correct  and  affirmed  by  a  legal 
opinion  provided  by  the  State,  then  the 
condition  as  such  would  cease  to  be 
relevant.  However,  the  Federal 
regulations  at  30  CFR  774.15(f)  require 
that  any  person  having  an  interest 
which  is  or  may  be  adversely  affected 
by  the  regulatory  authority's  decision 
have  the  right  to  both  administrative 
and  judicial  review.  The  State  rules  at  2 
C.C.R.  407-2,  2.08.5(3)(e)  provide  this 
right  only  for  decisions  rendered  by  the 
Division,  not  those  made  by  the  Board. 
Accordingly,  the  letter  required  that 
Colorado  clarify  how  it  would  revise  its 
program  to  be  no  less  effective  than  the 
Federal  rulest  ' 

In  its  response  of  December  22, 1986, 
Colorado  submitted  an  opinion  prepared 
by  an  assistant  attorney  general  within 
the  Office  of  the  State  Attorney  General 
affirming  that  only  the  Board  has  the       ' 
legal  authority  to  deny  permit  renewal 
applications  (Administrative  Record  No. 
CO-310).  Since,  under  the  Colorado 
program,  the  Board  receives  all 
applications  for  administrative  review 
and  conducts  all  administrative 
hearings,  a  decision  of  the  Board 
constitutes  final  agency  action  from 
which  there  is  no  administrative  appeal. 

The  opinion  further  states  that  the 
absence  of  any  provisions  for 
administrative  review  of  a  Board 
decision  denying  an  application  for 
permit  renewal  renders  the  State 
program  more  stringent  than  the  Federal 
requirements  since  decisions  approving 
permit  renewal  applications  are  still 
subject  to  adpiinistrative  reyiew  and 
since  the  standards  for  judicial  revjevw 
of  the  decisions  of  Colorado  "     . 
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administrative  agencies  jCRS  24-4- 
106(7)1  are  stricter  than  these  applicable 
to  administrative  reviews.  The  judicial 
hearing  authority  may  reverse  an 
administrative  decision  only  where 
there  is  a  clear  error  in  the  application 
of  the  laws  to  the  facts  established  in 
the  administrative  record.  By  contrast, 
an  administrative  hearing  authority  is 
not  so  limited  and  may  find  facts  de 
novo.  The  Federal  regulations  at  30  CFR 
730.11(b)  provide  that  any  State  law  or 
regulation  which  provides  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  than  do  SMCRA 
and  the  Federal  regulations  shall  not  be 
construed  to  be  inconsistent  with 
Federal  requirements. 

Condition  "oo" 

This  condition  concerns  the 
circumstances  under  which  the  Division 
has  the  authority  to  cease  underground 
mining  operations  when  they  create  an 
imminent  danger  to  persons.  Section 
516(c)  of  SMCRA  requires  the  regulatory 
authority  to  suspend  underground  coal 
mining  under  urbanized  areas  and 
adjacent  to  industrial  or  commercial 
buildings,  major  impoundments  or 
permanent  streams  if  an  imminent 
danger  to  the  inhabitants  exists.  The 
Colorado  statute  at  CRS  34-33-121(3) 
requires  that  the  Division  order  such 
closures  after  consultation  with  the 
operator  and  the  Division  of  Mines,  but 
only  if  the  mining  activities  are  in 
violation  of  CRS  34-29-125  (water 
control  in  steeply  pitching  veins),  34-2&- 
128  (barrier  pillars  at  property  lines)  or 
34-48-102  (mining  under  buildings),  or 
are  adjacent  to  perennial  streams.  The 
Colorado  regulations  at  2  CCR  407-2. 
4.20.4(4)  contain  provisions  similar  to 
the  statutory  language,  but  they  also  (1) 
extend  protection  to  major 
impoundments.  (2)  do  not  require  that 
the  operator  first  be  found  in  violation  of 
one  of  the  three  provisions  cited  in  the 
State  statute,  and  (3)  allow  a  waiver  of 
the  consultation  requirement. 

Previous  discussions  of  this  issue 
have  centered  on  the  "priority  of  right" 
exception  provided  by  CRS  34-48-102. 
As  discussed  in  Finding  4(i)(v)  of  the 
December  15. 1980  Federal  Register 
notice  approving  the  Colorado  program 
(45  FR  82192),  the  Secretary  conditioned 
his  approval  on  the  future  submission  of 
a  proposed  program  amendment 
disallowing  any  exception  to  the 
requirement  that  underground  mining  be 
ceased  where  it  creates  an  imminent 
danger  to  persons.  In  subsequent 
correspondence,  Colorado  maintained 
thai  (1)  the  priority  of  right  exception 
provided  by  CRS  34-48-102  deals  only 


with  liability  for  surface  property 
damage  and  does  not  prevent  the  State 
from  prohibiting  mining  where  an    ^ 
imminent  danger  to  personal  safety 
exists  (letter  of  May  26. 1983,  from 
David  Shelton  to  Robert  Hagen),  and  (2) 
CRS  34-48-102  applies  only  to  noncoal 
mines  (letter  of  May  20, 1986,  from 
David  Getches  to  Jed  Christensen).  In 
addition,  as  noted  above,  the  Colorado 
regulations  at  2  CCR  407-2. 4.20.4(4)  do 
not  require  that  the  operator  first  be 
found  in  violation  of  CRS  34-48-102 
before  the  Division  can  order  closure  of 
the  mine. 
Accordingly,  by  letter  of  August  14. 

1986,  OSMRE  notified  Colorado  that,  if  it 
would  clarify  by  legal  certification  that 
State  rule  4.20.4(4]  is  not  limited  by  CRS 
34-33-121(3).  i.e..  that  the  Division  does 
not  have  to  first  find  an  operator  in 
violation  of  one  of  the  three  cited 
statutory  provisions  prior  to  issuing  a 
cessation  order,  condition  "oo"  would 
be  removed.  In  response,  on  January  26. 

1987,  Colorado  submitted  an  opinion 
prepared  by  the  Office  of  the  State 
Attorney  General  (Administrative 
Record  No.  CO-316)  concluding  that 
Rule  4.20.4(4)  was  indeed  not  limited  by 
CRS  34-33-121(3).  As  stated  in  the 
opinion,  the  Division  is  required, 
pursuant  to  CRS  34-33-123(1).  to  order 
cessation  of  mining  where  any  operator 
is  in  violation  of  any  requirement  of 
Article  33  or  any  permit  condition, 
which  condition,  practice  or  violation 
creates  an  imminent  danger  to  the 
health  and  safety  of  the  public.  This 
statutory  language  provides  adequate 
basis  for  Rule  4.20.4(4).  The  opinion 
further  states  that  the  language  of  CRS 
34-33-121(3)  merely  adds  or  explains 
additional  statutory  requirements 
dealing  with  environmental  protection 
and  public  safety  beyond  the 
comprehensive  protection  standards  in 
the  enforcement  provisions  of  CRS  34- 
33-123(1),  and  that  it  would  therefore  be 
logically  inconsistent  to  interpret  CRS 
34-33-121(3)  as  limiting  Rule  4.20.4. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  now  seeking 
comment  on  whether  the  two  legal 
opinions  submitted  by  Colorado  provide 
sufficient  basis  for  the  removal  of  the 
conditions  placed  on  the  approval  of  the 
Colorado  program  at  30  CFR  906.11  (p) 
and  (oo).  If  the  opinions  are  deemed 
adequate,  they  will  become  part  of  the 
Colorado  program  and  the  Secretary 
will  remove  the  conditions. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 


explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Albuquerque,  New  Mexico 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  on 
April  13, 1987.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requfests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  legal 
opinions  may  request  a  meeting  at  the 
OSMRE  office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

All  such  meetings  are  open  to  the 
public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981.  the  Office  of  Management  and 
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Budget  (OMB)  granted  O^^riRE  an 
exemption  from  seettons  3, 4,  7,  and  8  of 
the  Executive  Order  12291  for  actions 
directly  related  to  approval  of 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
siibstantiai  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwprk  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subj«ct8  is  30  CFR  Part  906 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  March  23, 1987. 
James  W.  Workman, 

Deputy  Director,  Operations  and  Technical 
Services,  Office  of  Surface  Mining 
Reclamation  aad  Enforcement 
|FR  Doc.  87-6754  Piled  3-26-87;  8:45  am) 
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30  CFR  Part  f  17 

Public  Comment  and  Opportunity  for 
Public  Hearing  on  a  Modification  to  ttie 
Kentucky  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  certain 
program  amendments  submitted  by  the 
Commonwealth  of  Kentucky  to  modify 
the  Kentucky  permanent  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

The  amendments  were  submitted  in 
response  to  requirements  codified  at  30 
CFR  917.16(d)  in  an  August  27, 1986 
Federal  Register  notice  (51  FR  30486). 
The  amendments  pertain  to  stream 
buffer  zones  and  to  backfilling  and 
grading  of  underground  mine  face-up 
areas. 


This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendments  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed 
regarding  tEe  public  hearing. 
DATES:  Written  comments  not  received 
on  or  before  April  27, 1987  will  not 
necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
April  21, 1987  beginning  at  10:00  a.m.  at 
the  location  shown  below  under 
"ADDRESSES." 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  W.  Hord 
Tipton,  Director,  Lexington  Field  Office, 
Office  of  Snrface  Mining  Reclamation 
and  Enforcement,  340  Legion  Drive, 
Suite  28,  Lexington,  Kentucky  40504; 
Telephone:  (806)  233-7327. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Hariey  Hotel,  2143  North 
Broadway,  Lexington.  Kentucky  40504. 
FOR  FURTHER  INFORMATION  CONTACT 
W.  Hord  Tfpton,  Director,  Lexington 
Field  Office,  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504;  Telephone: 
(606)  233-7327. 
SUPPLEMENTARY  INFORMATION: 

\.  Public  C«mmeBt  Procedures 

A  vaUability  of  Copies 

Copies  of  the  Kentucky  program,  the 
proposed  modifications  to  the  program, 
a  listing  of  any  scheduled  public 
meetings  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  OSMRE 
Offices  and  the  Office  of  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  8:00  ajn.  to  4:00 
p.m.,  excluding  holidays. 

Lexington  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5315, 1100  "L" 
Street.  NW.,  Washington,  DC  20240. 

Bureau  of  Surface  Mining  Reclamation 
and  Enforcement,  Capitol  Plaza  Tower, 
Third  Floor.  Frankfort.  Kentucky  40601. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Lexington, 
Kentucky  Field  Office,  will  not 
necessarily  be  considered  and  included 


in  the  Administrative  Record  for  the 
final  rulemaking. 

Public  Hearing  I 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  tlie  close  of  business  ten 
working  days  before  the  date  of  the 
hearing.  If  no  one  requests  to  comment 
at  the  hearing,  the  hearing  will  not  be 
held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Submission  (rf  written  statements  at 
the  time  of  the  hearing  is  requested  and 
will  greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE  office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

All  such  meetings  are  open  to  the 
public  and  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

11.  Background  on  the  Kentucky  State 
Program 

On  December  30. 1981,  Kentucky 
resubmitted  its  proposed  regulatory 
program  to  OSMRE.  On  April  13, 1982. 
following  a  review  of  the  proposed 
program  as  oudined  in  30  CFR  Part  732, 
the  Secretary  conditionally  approved 
the  program.  The  approval  was  effective 
upon  publication  of  the  iK)tice  of 
conditional  approval  in  the  May  18, 1982 
Federal  Register  (47  FR  21404-21435). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
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and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kentucky 
ppofp-am  can  be  found  in  the  May  Ift. 
1982  Faderat  Register  notice.  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
f       identified  in  30  CFR  917.11,  917.1S,  917.16 
and  917.17. 

IIL  Submission  oT  Program  Amendments 

On  February  27. 1967.  the  Kentucky 
Natural  Resouroes  and  &ivironmental 
ProtecHon  Cabinet  (NREPC)  submitted 
to  OSMRE.  pursuant  to  30  CFR  73Z.17, 
certain  revisioas  to  the  Kentud^y 
regulatory  program.  The  revisions  are 
intended  to  address  the  required 
amendflientfi  at  30  CfTi  917.16(dJ  that 
were  codified  in  a  Federal  Register 
notice  on  August  27. 1966  {51  FR  30486). 
In  that  notioe  the  Director  required  that 
by  February  27. 1987  Kentucky  submit 
proposed  amendments:  "to  provide  that, 
in  addition  io  the  limitatioas  imposed  by 
405  KAR  16:080  sectioa  2(3}  and  405 
KAR  18:080  section  2(3).  no  exemptions 
to  channel  restoration  requirements  for 
intermittent  and  perennial  strtams  shall 
be  approved  unless  Uie  ^fR£PC  finds 
that  the  environmental  resources  of  the 
stream  will  not  be  adversely  affected;" 
and  to  delete  405  KAR  18:190  section 
2(8)(c]  and  405 18:190  section  2(9).  The 
proposed  Kentucky  amendments  are 
listed  briefly  below. 

1.  Kentucky  proposes  to  amend  4as     ' 
KAR  WrOm  and  18:969  section  11 
subsection  (1)  to  provide  that  the 
NRF.PC  may  authorize  mining  closer 
than  100  feet  to,  or  through,  intennittent 
or  perennial  streams  only  upon  making 
certain  specified  findings  oonceming 
applicable  water  quality  standards. 
signiHcant  long-term  detrimental  effects 
on  water  quality  and  quantity  and  other 
valuable  environmental  resources,  and 
compliance  of  stream  channel 
diversions  with  405  KAR  16:080  or 
18.080.  Stibsection  (2)  is  amended  to 
require  that  the  area  that  is  not  to  be 
disturbed  shall  be  designated  a  buffer 
zone,  shall  be  adequately  shown  in  the 
permit  appHcation  and  shall  be  marked 
by  the  permittee.  Subsection  13) 
specifies  information  to  be  included  in 
the  permit  application.  Subsection  (4| 
covers  applicability  of  the  amended 
sectioTtt. 

2.  Kentudcy  ptx)poses  to  amend  405 
KAR  18:190  to  address  requirements  for 
backfilling  and  grading  of  face-up  areas 
and  similar  cut  slopes  created  prior  to 
the  efTective  date  of  SMCRA,  in 
underground  mine  areas. 

Therefore,  the  Director,  OSMRE.  is 
seeking  public  comment  on  the 
adequacy  of  the  proposed  program 
amendmenH.  Comments  should 
specifically  address  whether  the 


proposed  amendments  are  in 
accordance  with  SMCRA  and  no  less 
effective  than  its  implementing 

regulations. 

rV.  Additional  Determinations 

1.  Compliaace  with  the  Nationaf 
Eitviroanreatai  Policy  Act  The 
Secretary  has  determined  that  pursuant 
to  Section  702(d)  of  SMCRA.  30  U.SC. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No,  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  tOMB)  granted  OSMRE  an 
exemption  from  sections  3. 4.  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
program*.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  A&aiysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.a  601  et  seq.). 

This  rule  would  not  impose  any  new 
requirements;  rather,  it  would  ensure 
that  existing  requirements  established 
by  SMCRA  and  the  Federal  rules  would 
be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management_and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  SB  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dat«l:  March  23,  1987. 
lames  M  Woriunan. 

Deputy  Director,  Operations  and  Technical 
Services.  Office  of  Surface  Minisg 
Reciamation  and  Eaforcement 
|FR  Doa  87-8755  Filed  3-36-^J7;  S:4S  am] 
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30  CFR  Part  944 

Public  Comment  and  Opportunity  for 
Public  Hearing  on  Proposed 
Modifications  to  the  Utah  Permanent 
Regulatory  Program. 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

JUMMMUIT.  0^k4i^  is  announcing 
procedures  for  the  pubhc  comment 


period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  progam 
amendment  submitted  by  the  State  of 
Utah  of  modifv  ll»e  Utah  Permanent 
Regulaton,'  Program  (heremafter  referred 
to  as  the  Utah  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
pertains  to  civil  penalty  assessments. 
"Hiis  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and  the 
proposed  amendment  are  available  for 
public  inspection,  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 

DATES:  Written  comments  not  received 
on  or  before  4:00  p.m..  April  27. 1987. 
will  not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
April  21. 1987.  beginning  at  10:00  a.m..  at 
the  location  shown  under  ADDRESSES, 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to:  Mr. 
Robert  H.  Hagan.  Field  Office  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  219  Central  Avenue  NW.. 
Suite  216,  Albuquerque,  NM  87102. 

The  hearing  will  be  held  at  355  West 
North  Temple,  3  Triad  Center.  Suite  350, 
Salt  Lake  City.  Utah. 
FOR  HMITHER  <MK>RMATION  CONTACT: 
Mr.  Robert  Hagen.  Field  Office  Director. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Albuquerque  Field 
Office.  219  Central  Aventie  NW.,  Suite 
216.  Albuquerque,  NM  87102. 

SUPPt.E1«EHTARV  IHFORIKATION: 
L  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Utah  program,  the 
proposed  amendment  to  the  program  a 
listing  of  any  scheduled  public  meetings, 
and  all  wrritten  comments  recerved  in 
response  to  this  notice  will  be  available 
for  review  at  the  OSMRE  offices  and 
office  of  the  State  Regulatory  Authority 
listed  below.  Monday  through  Friday. 
8:00  a.m.  to  4:00  p.m..  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  amendment  by  contacting  the 
OSMRE  Albuquerque  Field  Office  listed 
under  ADDRESSES. 

Albuquerque  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  219  Central  Avenue 
NW..  S«ite  216.  Albuquerque,  NM 
67102. 
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No 


Federal  Register  /  Vol.  52.  No.  59  /  Friday.  March  27.  1987  /  PropoUd  Rules 


Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  521 2A,  1100  L 
Street  NW..  Washington,  DC  20240. 

Utah  Division  of  Oil,  Gas  and  Mining. 
355  West  North  Temple,  3  Triad 
Center,  Suite  350,  Salt  Lake  City,  Utah 
S4180-1203  Telephone:  (810)  538-5340. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include  explanation 
in  support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  OSMRE 
Albuquerque,  New  Mexico  Field  Office 
will  not  ncessarily  be  considered  and 
included  in  the  Administrative  Record 
for  this  proposed  rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  FOR  FURTHER  information 
CONTACT  by  the  close  of  business  April 
21,  1987.  If  no  one  requests  to  comment, 
a  public  hearing  will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
persons  scheduled.  The  hearing  will  end 
after  all  persons  who  wish  to  comment 
have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE  office  listed  in  ADDRESSES 
by  contacing  the  person  listed  under  FOR 
FliRTMER  INFORMATION  CONTACT. 

Ail  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

III.  Background  on  the  Utah  State 
Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 


Utah  program  under  SMCRA  for  the 
regulation  of  surface  coal  mining 
operations  in  the  State  (48  FR  5899- 
5915). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Utah  program,  can  be 
found  in  the  January  21, 1981,  Federal 
Register  (46  FR  5899-5915).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  944.10,  30  CFR 
944.12,  30  CFR  944.15,  and  30  CFR  944.16. 

III.  Discussion  of  the  Proposed 
Amendment 

On  February  17, 1987,  Utah  submitted 
a  proposed  amendment  to  the  Utah 
program  for  OSMRE's  review  and 
approval.  The  proposed  amendment  at 
SMC/UMC  845.15  provides  that  a 
penalty  for  failure  to  abate  a  violation 
will  not  be  assessed  for  more  than  30 
days  for  each  violation,  after  which 
time,  if  the  violation  remained  unabated, 
the  Utah  Regulatory  Authority  would 
appeal  such  noncompliance  to  the  Utah 
Board  of  Oil,  Gas  and  Mining  for 
resolution  under  40-10-20(5),  40-10- 
10(6),  40-l(>-22(l)(d),  40-10-22(2)  of  the 
State  Act  or  by  "other  appropriate 
means". 

The  tbove-referenced  provisions  of 
the  State  Act  provide  authority  for 
criminal  penalties  against  the  permittee, 
civil  and  criminal  penalties  against 
individual  officers  or  agents  of  a 
corporate  permittee,  injunctions  or  court 
orders,  and  permit  suspension  or 
revocation.  The  phrase  "or  by  other 
appropriate  means"  as  used  under 
SMC/UMC  845.15(b)(2)  is  not  defined. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Utah  is 
available  for  public  inspection  at  the 
locations  listed  under  Availability  of 
Copies,  or  a  copy  of  the  proposed 
amendment  can  be  obtained  as 
described  under  the  same  section. 

The  Director  is  seeking  public 
comment  on  the  adequacy  of  this 
proposed  amendment.  If  OSMRE  finds 
the  amendment  in  accordance  with 
SMCRA  and  no  less  effective  than  the 
Federal  regulations,  it  will  be  approved 
and  become  part  of  the  Utah  program. 

rv.  Procedural  Matters 

1.  Compliance  with  National 
Environmental  Policy  Act: 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d]  of  SMCRA.  30 
U.S.C.  1292[dJ.  no  environmental 


impact  statement  need  be  prepared  on 
this  rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (0MB)  granted  OSMRE  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  944 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining.       j 

Dated:  March  23, 1987. 
lames  W.  Workman. 

Deputy  Director,  Operations  and  Technical 
Services.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
(FR  Doc.  87-6756  Filed  3-28-87;  8:45  am) 
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30  CFR  Part  946 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendments  to  Virginia 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior.  I 

■   .1    • 
ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  several  proposed  amendments 
to  the  Virginia  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments 
include  (1)  provisions  to  allow  alternate 
water  quality  standards  for  the  remining 
of  previously  mined  areas.  (2)  regulatory 
revisions  to  limit  the  information 
required  of  self-bond  applicants  to  that 
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information  authorized  by  statute,  and 
(3)  regulatory  revisions  to  the  pool  bond 
regulations  to  allow  consideration  of 
partial  bond  release  after  a  minimum  of 
one  rather  than  two  growing  seasons 
after  redamation. 

This  notice  sets  forth  the  tinM?s  and 
locations  that  tiie  VifginiH  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  Is 
requested. 

DATES:  Written  comments  relating  to 
Virginia's  proposed  Tnodifreation  of  it« 
program  not  received  on  or  before  4:00 
p.m.  on  April  27. 1987  will  not 
necessarily  be  considered  in  the 
decision  process.  A  poWic  hearing  on 
the  Adequacy  of  the  amendmentA  wrill 
be  held  upon  request  on  April  21. 1987. 
Any  person  interested  in  making  an  oral 
or  written  presentation  at  the  pubHc 
hearing  should  contact  Mr.  William  R. 
Thomas  at  the  Big  Etone  Gap  Field 
Office  by  the  dose  of  business  on  or 
before  April  13, 1987.  If  no  one  has 
contacted  Mr.  Thomas  to  express  an 
interest  in  participating  in  the  hearing 
by  that  date,  the  hearing  will  net  be 
held.  If  only  one  person  has  so 
contacted  Mr.  Ttiomas,  a  public  meeting 
may  be  held  in  place  of  the  heamg.  If 
possible,  a  notice  of  the  meeting  will  be 
posted  in  advance  at  the  locations  listed 
under  "AOORESSES". 
ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand-delivered  to:  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Attention:  Virginia  Administrative 
Record.  P.O.  Box  628.  Room  214,  Powell 
Valley  Square  Shopping  Center,  Route 
23.  Big  Stone  Gap.  Virginia  24219. 

Copies  of  the  proposed  amendments, 
the  Virginia  program,  the  Administrative 
Record  on  the  Virginia  program  and  a 
listing  of  any  scheduled  public  meetings 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  review  at  the  OSMRE  office  and  the 
office  of  the  Virginia  Division  of  Mined 
Land  Reclamation  listed  below,  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m., 
excluding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendments  by  contacting  the 
OSMRE  Big  Stone  Gap  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office.  Room  5315, 1100  **L" 
Street,  NW.,  Washington.  DC  20240, 
Telephone:  (202)  343-5492 


Office  of  Surface  Mining  Redamation 
and  Enforcement.  Big  Stone  Gap  Field 
Office.  P.O.  Box  626,  Room  214,  Powell 
Valley  Square  Shopping  Center.  Route 
23.  Big  Stone  Gap,  Virginia  24219. 
Telephone:  (703)  523-4303 
Virginia  Division  of  Mined  Land 
Reclamation,  622  Powell  Avenue.  Big 
Stone  Gap,  Virginia  24219,  Telephone: 
(703)  523-2925 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  T.  Thomas.  Director,  Big 
Stone  Gap  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforconent  P.O.  Box  626,  Room  214, 
Powell  Valley  Square  Shopping  Center, 
Route  23,  Big  Stone  Cap.  Virginia  24219: 
Telephone:  (703)  523-4303. 
SUPPLEIMEirrARV  fHFORMATKm: 

I.  Background 

The  Secretary  of  the  Interior  a^^jroved 
the  Virginia  program  on  December  15, 
1981.  Information  pertinent  to  the 
general  background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  tiie  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval,  can  be  found  in 
the  December  15, 1981  Federal  Register 
(46  FR  81085-81115).  Subsequent  actions 
concemkig  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12.  946.l!rand 
946.15. 

IL  Subnu»aion  of  Amendments 

By  letter  dated  fanuary  16. 1987 
(Administrative  Record  No.  VA-991), 
Virginia  submitted  several  proposed 
amendments  to  its  Ck>al  Surface  Mining 
Reclamation  Regulations  (§  480-03-19). 
These  amendmeots  ijidude: 

(1)  Provisions  allowing  alternate 
National  Pollutant  Discharge 
Elimination  System  water  quality 
standards  to  be  set  for  operations 
proposing  to  remine  previously  mined 
areas  with  existing  poUudonal 
discharges.  These  provisions  would  also 
authorize  release  of  bond  if  the  remined 
area  is  redaimed  and  water  quality  is 
improved,  or  if  total  pollutional  loading 
is  not  increased  and  other 
environmental  benefits  are  realized. 

(2)  Revisions  to  5  480-01-19.801.13  to 
limit  the  information  required  of 
applicants  for  underground  mine  permits 
proposing  self-bonds  under  the  Coal 
Surface  Mining  Redamation  Fund  to 
only  that  information  authorized  by 

§  45.1-270.3(e)  of  the  Code  of  Virginia, 
as  set  out  in  an  opinion  of  the  Virginia 
Attorney  General  dated  October  18, 
1984. 


(3)  Revisions  to  ■§  480-03-19.801.17(a) 
to  allow  requests  for  partial  bond 
releases  for  operations  participating  in 
the  Coal  Surface  Mining  Reclamation 
Fund  (Virginias  alternative  pool 
bonding  system)  to  be  considered  after  a 
minimum  of  one  growing  season  after 
reclamation  instead  of  the  t^\•o  growing 
seasons  now  required. 

III.  Public  Commeat  Procedures 

in  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Virginia  satisfy  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Vii^inia  program. 

Written  Comments 

Written  oonunents  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  **OATES"  or  at 
locations  other  than  Big  Stone  Gap, 
Virginia  vrill  not  necessarily  be 
considered  in  the  final  rulemaking  or 
induded  in  the  Administrative  Record. 

Pubiic  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTNER  itowmation 
COMTACT"  by  the  dose  of  business  on 
April  13. 1967.  If  no  one  requests  an 
opportunity  to  comment  at  a  pubHc 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  pubbc 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 
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Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE  office  listed  under 
"AOORESSES"  by  contacting  the  person 
listed  under  "FOR  further  mformation 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  in  the  Administrative  Record.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  section  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
by  SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining  intergovernmental 
relations  Surface  mining.  Underground 
mining. 

Dated:  March  23. 1987. 

laniM  W.  Workman, 

Deputy  Director,  Operations  and  Technical 
Services.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

(FR  Doc.  87-6757  Filed  3-26-87:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

"  -  .    I  -•  •,    ■    . 

IOW-4-FRL-317S-61 

Ocean  Dumping;  Proposed 
Designation  of  Sites 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARV:  EPA  today  proposes  to 
designate  all  of  the  existing  dredged 
material  disposal  site  offshore 
Savannah,  Georgia,  and  part  of  existing 
dredged  material  disposal  sites  offshore 
Charleston,  South  Carolina,  and 
Wilmington,  North  Carolina,  as  EPA 
approved  ocean  dumping  sites  in  the 
Atlantic  Ocean  for  the  dumping  of 
dredged  material  from  these  three 
harbor  M-eas,  respectively.  These  site 
designa^ons  are  being  proposed  for  an 
indefinite  period  of  time,  but  are  subject 
to  continued  monitoring  in  order  to 
insure  that  adverse  environmental 
impacts  do  not  occur.  The  decision  to 
reduce  the  size  of  the  existing 
Charleston  and  Wilmington  sites  is 
based  oa  projected  future  dredged 
material  disposal  volumes  and  the 
facilitation  of  monitoring.  In  addition 
EPA  proposes  to  approve,  for  a  four- 
year  period  following  final  designation, 
the  entire  existing  Charleston  site  for 
use  only  for  dredged  materials  from  the 
Charleston  Harbor  Deepening  project. 
This  action  is  necessary  to  provide 
acceptable  ocean  dumping  sites  for  the 
current  and  future  disposal  of  dredged 
material. 

DATE:  Comments  must  be  received  on  or 
before  May  11, 1987. 
addresses:  Send  comments  to:  Sally  S. 
Turner,  Marine  and  Estuarine  Branch, 
Water  Management  Division,  EPA,  345 
Courtland  Street  NE.  Atlanta,  GA  30365. 

The  file  supporting  these  proposed 
site  designations  is  available  for  public 
inspection  at  the  following  locations: 
EPA  Public  Information  Reference  Unit 

(PIRU),  Room  2904  (rear).  401  M  Street 

SW.,  Washington.  DC 
EPA  Region  IV,  345  Courtland  Street. 

NE.,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Provost,  404/347-2126. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 


may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
These  proposed  site  designations  are 
within  Region  IV  and  are  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I,  Subchapter  H, 
§  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  promulgation  in 
this  Part  228,  A  list  of  "Approved 
Interim  and  Final  Ocean  Dumping  Sites' 
was  published  on  January  11, 1977  (42 
FR  2461  et  seq.)  and  was  extended  on 
August  19, 1985  (50  FR  33338).  That  list 
established  the  existing  Savannah, 
Charleston,  and  Wilmington  sites  as 
interim  sites  and  extended  their  period 
of  use  until  July  31, 1988. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  at  seq.,  ("NEPA")  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment  The  object  of  NEPA  is  to 
build  into  agency  decision-making 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  of  this  type,  EPA  has 
voluntarily  committed  to  prepare  EIS's 
in  connection  with  ocean  dumping  site 
designations  such  as  this.  (See  39  FR 
16186  (May  7, 1974).] 

EPA  has  prepared  a  draft  and  fmal 
EIS  entitled  "Environmental  Impact 
Statement  (BIS)  for  Savannah,  GA, 
Charieston.  SC  and  Wilmington,  NC 
Ocean  Dredged  Material  Disposal  Sites 
Designation."  On  October  28, 1983,  a 
notice  of  avialability  of  the  final  EIS  for 
public  review  and  comment  was 
published  in  the  Federal  Register  (48  FR 
49918).  The  public  comment  period  on 
the  final  EIS  closed  November  28, 1983. 
No  comments  were  received  on  the 
Final  EIS  during  the  comment  period. 
Anyone  desiring  a  copy  of  the  EIS  may 
obtain  one  from  the  address  given 
above. 

The  action  discussed  in  the  EIS  is 
final  designation  for  continuing  use  of 
the  ocean  dredged  material  disposal 
sites  near  Savannah,  GA.  Charleston, 
SC,  and  Wilmington,  NC.  The  purpose  of 
the  proposed  action  is  to  provide  . 

environmentally  acceptable  locations 
for  the  disposal  of  materials  dredged 
from  the  Savannah,  Charleston,  and    ' 
Wilmington  Chaimel  Systems  when 
ocean  disposal  is  found  to  be  necessary 


Federal  Register  /  Vol.  52.  No.  59  /  Friday.  March  27.  1987  /  Proposed  Rules 


9895 


for  some  dredged  material.  The  need  for 
ocean  disposal  is  determined  on  a  case- 
by-case  basis  as  part  of  the  process  of 
issuing  permits  for  ocean  disposal. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal  site 
alternatives  to  the  proposed  action.  The 
EIS  presents  the  information  needed  to 
evaluate  the  suitability  of  ocean 
disposal  areas  for  final  designation  and 
is  based  on  one  of  a  series  of  disposal 
site  environmental  studies.  The 
environmental  studies  and  fmal 
designation  process  are  being  conducted 
in  accordance  with  the  requirements  of 
the  Act,  the  Ocean  Dumping 
Regulations,  and  other  applicable 
Federal  environmental  legislation. 

C.  Coastal  Zone  Management  and 
Endangered  Species  Coordination 

The  States  of  North  Carolina  and 
South  Carolina  have  concurred  with 
EPA's  determination  that  these  site 
designations  are  consistent  with  their 
approved  State  Coastal  Zone 
Management  Plans.  The  State  of  Georgia 
does  not  have  such  a  plan.  The  National 
Marine  Fisheries  Service  and  the  U.S. 
Fish  and  Wildlife  Service  have 
concurred  with  EPA's  conclusion  that 
the  designation  of  these  disposal  sites 
will  not  affect  the  endangered  species 
under  their  jurisdictions. 

D.  Proposed  Site  Designation 

Savannah,  Charleston,  and 
Wilmington  are  the  major  ports  of 
Georgia.  South  Carolina,  and  North 
Carolina,  respectively,  and  support  large 
shipping  commerce  (with  volumes  of  11. 
9.5.  and  7.4  million  tons,  respectively,  in 
1978).  Consequently,  maintenance  of 
these  ports  for  navigation  is  vital  to  the 
economy  of  the  Southeastern  United 
States. 

Each  year  the  entrance  channels  to 
Savannah.  Charleston,  and  Wilmington 
Harbors  must  be  dredged  because 
natural  processes  cause  them  to  shoal. 
Approximately  one  million  cubic  yards 
of  sediments  are  dredged  annually  from 
the  entrance  channels  to  each  harbor 
and  dumped  in  ocean  disposal  sites 
adjacent  to  the  respective  dredging 
areas.  Disposal  at  these  sites  shall  be 
limited  to  dredged  material  from  the 
three  respective  Harbors.  However, 
these  materials  must  be  shown  to  meet 
the  appropriate  requirements  of  EPA's 
Ocean  Dumping  Regulations.  The 
existing  disposal  sites  were  used  for 
many  years  prior  to  their  interim 
designation  in  1977.  Dredging  may  occur 
at  any  time  of  the  year  at  the  three 
harbors. 

The  proposed  action  is  for  the  final 
designation  of  the  existing  Savannah 
sites  and  two  sites  of  reduced  area 


within  the  existing  Charleston  and 
Wilmington  dredged  material  disposal 
sites.  The  entire  existing  Charleston  site 
will  receive  materials  from  the  proposed 
deepening  project  for  a  period  of  four 
years  after  final  designation.  The 
Savannah  site  and  reduced  Charleston 
and  Wilmington  sites  will  receive 
operation  and  maintenance  dredged 
material  from  the  respective  harbors  for 
an  indefinite  period.  The  decision  to 
reduce  the  size  of  the  Charleston  site  for 
indefinite  designation  (by  approximately 
75  percent  of  the  existing  site's  area) 
and  the  Wilmington  site  (by 
approximately  90  percent  of  the  existing 
site's  area)  is  based  on  past  and 
anticipated  dredging  activities  in  the 
respective  areas.  EPA  believes  that  the 
proposed  reduced  size  of  each  is 
sufficient  for  the  expected  disposal 
volumes,  and  reducing  the  designated 
area  will  facilitate  monitoring  activities. 
In  addition,  the  proposed  reduction  in 
size  of  these  sites  increases  their 
distances  from  shore  which  reduces  the 
associated  potential  impact  to  beaches 
or  amenity  areas. 

Boundary  coordinates  for  the 
Savannah,  Charieston  and  Wilmington 
sites  for  which  indefinite  designation  is 
proposed  are  as  follows: 

Savannah 

31*  55'  53-  N.,  80*  44  20"  W.; 
31*  57'  55-  N..  80"  46'  48"  W.; 
31°  Sr  55'  N..  80*  44'  ZQ-  W.; 
31*  55'  53'  N..  80'  46'  48'  W. 

Charleston 

32°  4^  27-  N..  79"  47'  22'  W.; 
32°  39'  04'  N.,  79°  44'  23'  W.; 
32*  38'  07*  N..  79°  45'  03'  W.: 
32°  39'  30'  N..  79°  48'  00'  W. 

Wilmington 

33°  49'  30"  N..  78*  03'  06'  W.; 
33°  48'  18'  N.,  78°  01'  39'  W.; 
33°  47' 19'  N.,  78°  02'  W  W.; 
33°  48'  30'  N..  78°  04'  16'  W. 

Boundary  coordinates  of  the 
Charleston  Harbor  deepening  site  (i.e. 
the  entire  existing  Charleston  site  which 
will  be  used  only  to  receive  dredged 
materials  from  the  proposed  Charleston 
Harbor  deepening  project)  are: 

32d  38°  06-  N..  79d  41°  57'  W.; 
32d  40°  42'  N.,  79d  47°  30'  W.; 
32d  39°  04"  N..  79d  49°  21'  W.: 
32d  36°  28"  N..  79d  43°  48'  W. 

E.  Regiilatory  requiremcDts 

Five  genera!  criteria  are  used  in  the 
selection  and  approval  for  continuing 
use  of  ocean  disposal  sites.  Sites  are 
selected  so  as  to  minimize  interference 
with  other  marine  activities,  to  keep  any 
temporary  perturbations  due  to  the 
dumping  from  causing  impacts  outside 
the  disposal  site,  and  to  permit  effective 
monitoring  to  dettct  any  adverse 


impacts  at  an  early  stage.  Where 
feasible,  sites  that  have  been 
historically  used  as  well  as  locations  off 
the  Continental  Shelf  are  preferred.  If  at 
any  time  disposal  operations  at  a  site 
cause  unacceptable  adverse  impacts, 
further  use  of  the  site  will  be  restricted 
or  terminated.  The  proposed  sites 
conform  to  the  five  general  criteria. 
However,  there  are  no  existing 
historically  used  sites  beyond  the  edged 
of  the  Continental  Shelf  in  these  areas. 
EPA  has  determined,  based  on  the 
information  presented  in  the  EIS.  that  it 
is  unlikely  that  any  environmental 
benefit  would  be  obtained  by  selecting  a 
site  off  the  Continental  Shelf  instead  of 
those  proposed  in  these  actions. 

The  general  criteria  are  given  in 
i  228.5  of  the  EPA  Ocean  Dumping 
Regulations,  and  §  228.6  lists  eleven 
specific  factors  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  the 
general  criteria  are  met. 

EPA  established  these  11  factors  to 
constitute  an  environmental  assessment 
of  the  impact  of  the  site  for  disposal. 
The  criteria  are  used  to  make 
comparisons  between  the  alternative 
sites  and  are  the  bases  for  final  site 
selection.  The  characteristics  of  the 
existing  sites  are  reviewed  below  in 
terms  of  these  eleven  factors. 

1.  Geographical  position,  both  of 
water,  bottom  topography,  and  distance 
from  coast  (48  CFR  228.6(a)(1).] 

The  boundary  coordinates  of  the  sites 
are  given  above. 

The  existing  Savannah  site  is 
approximately  3.7  nautical  miles  (nmi) 
offshore,  has  an  average  depth  of  11.4 
meters  and  an  area  of  4.26  square  nmi. 
The  sandy  bottom  slopes  gently  to  the 
east;  bottom  topography  is  characterized 
by  large  naturals  and  ridges. 

The  reduced  area  Charieston  site  is 
approximately  5  nmi  offshore,  has  an 
average  depth  of  11  meters  and  an  area 
of  3  square  nmi.  The  bottom  slopes 
gently  to  the  southeast,  and  bottom 
sediments  are  composed  of  fine-  to 
coarse-grained  sand  with  shell 
fragments.  The  reduced  area  Charleston 
site  is  a  rectangle,  about  2.7  by  1.1  nmi. 
centered  in  the  existing  Charleston  site, 
with  the  longest  side  approximately 
parallel  to  the  entrance  channel. 

The  entire  existing  Charleston  site 
includes  an  area  of  11.8  square  nmi  and 
has  an  average  depth  of  about  11 
meters.  It  is  about  3.7  nmi  offshores. 

The  boundary  coordinates  listed  in 
the  Final  EIS  for  the  reduced  area 
Wilmington  site  include  an  area  with  3 
nmi  of  shore.  The  Corps  of  Engineers 
has  indicated  that  the  area  within  the  % 
nmi  hmit  is  not  being  used,  is  not 
needed  for  future  projects  and  therefore 
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should  not  be  concluded  in  the  final 
designation.  The  coordinates  for  the 
Wilmington  site  listed  above  for  final 
designation  reflect  this  change.  The  area 
described  is  the  same  as  the  site  in  the 
Final  EIS  with  the  exception  of  the  area 
within  3  nmi  from  shore.  The  reduced 
area  Wilmington  site  then  is  3  nmi  from 
shore,  has  an  average  depth  of  13  meters 
and  an  area  of  2.3  square  nmi.  The 
predominantly  smooth  sandy  bottom 
slopes  to  the  south.  The  reduced  area 
Wilmington  site  is  approximately  square 
within  the  center  of  the  existing 
Wihnington  site. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  Jiving  resources  in  adult  or 
juvenile  phases.  [40  CFR  228.6(a)(2).] 

Breeding,  spawning,  nursery,  and 
passage  activities  of  commercially 
important  finfish  and  shellfish  occur  on 
a  seasonal  basis  in  the  vicinity  of  each 
of  the  existing  and  reduced  area  sites. 
However,  the  most  extensive  breeding, 
spawning,  and  nursery  activities  occur 
either  in  offshore  waters  or  in  adjacent 
estuarine  waters  that  is  offshore  or 
inshore  of  the  dredged  material  disposal 
sites.  In  addition,  the  total  area  of  the 
disposal  sites  represents  only  a  small 
portion  of  the  total  breeding,  spawning, 
and  nursery  areas  along  the  southeast 
Atlantic  coast  for  these  species.  The 
disposal  sites  are  within  passage  areas 
for  anadromous  adult  fish  and  larval 
finfish  and  shellfish  migrating  fit>m  the 
ocean  to  the  estuary.  However,  these 
passage  areas  are  not  confined  or 
geographically  limited  to  areas 
coinciding  with  the  disposal  sites.  The 
intensity  of  passage  activities  varies 
seasonally  with  peaks  in  spring  and 
early  fall  for  most  commercially 
important  finfish  and  shellfish  species. 

The  impact  of  previous  dumping  on 
breeding,  spawning,  nursery,  and 
passage  activities  are  likely  to  be 
minimal  for  the  reasons  stated  above.  In 
addition,  due  to  the  mobility  of  adult 
finfish,  it  is  likely  that  dumping  will  not 
have  a  significant  impact  on  either 
anadromous  or  pelagic  species.  In 
general,  increases  in  suspended 
sediment  concentrations  following 
dumping  are  localized  and  are  not 
expected  to  cause  adverse  long-term 
impacts.  Consequently,  interference  of 
suspended  sediments  on  the  respiratory 
structures  of  fish  are  minimal.  Some 
entrainment  of  larval  fish  within  the 
disposal  plume  may  occur,  causing  a 
minor  detrimental  effect  within  these 
disposal  sites;  however,  the  population 
wiU  not  be  adversely  affected. 

The  existing  and  reduced  area  sites 
are  not  close  to  hard-bottom  areas: 
therefore,  it  is  improbable  the  dredged 
material  disposal  would  interfere  with 


the  habitats  and  breeding  areas  of  any 
hard-bottom  biota.  Similarly,  the 
disposal  sites  are  three  to  five  nautical 
miles  offshore  and  prevailing  currents 
move  away  from  shore;  therefore, 
dumping  should  have  little  effect  on 
sediment  accumulation  on  local 
beaches. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  [40  CFR 
228.6(a)(3).] 

All  iout  sites  are  within  3-5  nmi  of 
adjacent  beaches  and  estuaries  but  are 
not  close  to  known  hard-bottom  areas. 
Longshore,  tidal,  and  storm-generated 
currents  may  disperse  dredged  materials 
dumped  at  these  sites.  Net  sediment 
transport  at  Savannah  and  Charleston  is 
southweatward,  paralled  to  shore. 
Therefore,  dredged  material  disposed  of 
at  the  Savannah  and  Charleston  sites 
would  not  be  expected  to  move  toward 
any  beaches  or  amenity  areas  adjacent 
to  the  disposal  sites. 

Sediment  transport  at  Wilmington  is 
eastward  and  away  from  adjacent 
beaches.  Therefore,  it  is  unlikely  that 
appreciable  quantities  of  dredged  ' 

material  will  be  transported  into 
beaches  or  hard-bottom  areas.  However, 
release  of  dredged  sediments  during  the 
incoming  tide  may  result  in  transport  of 
a  minimal  amount  of  the  sediments 
toward  the  mouth  of  the  adjacent 
estuaries.  The  majority  of  materials 
released  during  the  incoming  tides 
would  be  expected  to  sink  to  the  bottom 
before  reaching  any  beaches  or  amenity 
areas  adjacent  to  the  disposal  sites. 
Beaches  adjacent  to  the  Wilmington 
disposal  sites  are  occasionally  used  as 
nesting  areas  by  endangered  loggerhead 
turtles.  For  the  reasons  stated  above,  the 
infrequent  and  localized  disposal  of 
dredged  material  is  not  expected  to 
adversely  impact  the  food  source, 
passage  or  nesting  areas  of  the 
loggerhead  turtles. 

In  addition,  no  apparent  adverse 
impacts  to  beaches  have  been 
associated  with  the  previoiis  dredged 
material  disposal  at  these  sites.  Thus, 
use  of  the  sites  should  not  adversely 
affect  recreation,  coastal  development, 
or  other  uses  of  the  shoreline. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste,  if  any. 
[40  CFR  228.6(a)(4).j 

Dredged  material  dumped  in  ocean 
disposal  sites  must  satisfy  the  criteria 
for  ocean  dumping  permits  specified  in 
EPA's  Ocean  Dumping  Regulations  (40 
CFR  Part  227). 

Dredged  sediments  from  entrance 
channels  to  the  three  respective  harbors 
are  the  oBly  materials  historically 
dumped  at  the  these  sites.  The  dredged 


materials  have  been  predominantly  fine 
to  very  fine-grained  sands,  with  some 
silt  and  shell  fragments,  and  in  some 
cases  (such  at  the  Charleston  entrance 
channel)  with  signifiant  quantities  of  silt 
and  organic  content.  Additionally, 
materials  from  other  portions  of  these 
harbors  with  potentially  high  silt,  clay, 
and  organic  content  may  be  placed  in 
the  site  in  the  future  if  deemed  suitable 
after  application  of  ocean  disposal 
criteria  to  the  disposal  action  pursuant 
to  EPA's  Ocean  Dumping  Regulations. 
Dredged  materials  will  be  transported  to 
each  of  the  sites  by  hopper  dredges 
equipped  with  a  subsurface  release 
mechanism  and  will  not  be  packaged  in 
any  manner.  Annual  disposal  volumes 
currently  average  one  million  cubic 
yards  at  each  site. 

Future  dredged  material  volumes  will 
exceed  present  volumes  if  navigational 
safety  of  the  entrance  channels 
necessitates  expanded  dredging 
operations.  For  example,  the  Charleston 
Corps  of  Engineers  is  currently 
considering  a  plan  to  expand  and 
deepen  navigation  channels  within 
Charleston  Harbor.  This  plan  has 
recently  been  updated  in  a 
memorandum  to  the  record  (November 
27, 1985)  by  Steve  Morrison  of  the  Corps 
of  Engineers,  Charleston  District.  Some 
or  all  of  the  estimated  18.4  million  cubic 
yards  of  dredged  material  from  the 
expansion  project  could  be  dumped  over 
several  years  at  the  existing  Charleston 
site  which  is  being  proposed  for 
designation  for  this  purpose.  Initially 
about  8.8  million  cubic  yards  of  material 
from  the  harbor  entrance  deepening 
would  be  disposed  of  at  the  existing  site 
over  a  12-18  month  period.  This 
operation  may  be  followed  by  disposal 
of  as  much  as  5.1  million  cubic  yards  of 
inner  harbor  sediment  from  deepening 
turning  basins  for  over  as  much  as  a 
three-year  period.  The  dredged  material 
from  the  inner  harbor  may  be  exposed 
to  more  sources  of  pollution  than  the 
sediments  from  the  channel  entrance 
currently  disposed  at  the  disposal  site; 
however,  initial  bioassay  of  this 
material  completed  as  part  of  the  I 

Supplement  to  the  Project  EIS  in  April 
1980,  indicate  that  the  materials  is  not 
toxic  to  the  marine  organisms  tested. 
Finally,  an  additional  volume  of 
approximately  4.5  million  cubic  yards  of 
entrance  harbor  expansion  material 
similar  to  sediments  at  the  disposal  site 
may  be  disposed  when  conditions 
warrant  over  a  one-year  period. 

The  dredged  material  from  the  inner 
harbor  is  also  finer-grained  than  the 
sediments  at  the  disposal  site.  This 
change  in  sediment  characteristics  is  not 
expected  to  significantly  modify  the 
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benthic  communHy  beyond  the  disposal 
site.  However,  if  the  dredged  material  to 
be  disposed  is  significantly  different  in 
grain  size  or  organic  oonteat  than 
material  disposed  of  in  the  past, 
monitoring  of  potential  impacts  on 
fishery  or  other  aminity  areas  would  be 
necessary.  As  part  of  the  permitting 
process,  material  to  be  disposed  at  the 
Charleston  sJte  will  be  evaluated  on  a 
case-by-case  basis  to  determine 
acceptability  for  ocean  disposal.  All  of 
these  three  components  of  harbor 
expansion  activities  are  contingent  upon 
Federal  funding  and  may  not  occur  in 
immediate  succession  of  each  other. 

Previous  disposal  volumes  of  dredged 
material  at  the  Charleston  site  have 
been  limited  to  about  one  million  cubic 
yards  per  year.  The  volumes  associated 
with  the  deepening  project  will  be 
significantly  larger.  The  anticipated 
disposal  management  strategy  is  to  limit 
the  area  to  which  dredged  material  is 
placed  so  that  acute  impacts  would  be 
similarly  restricted  in  the  site  and 
sediment  dispersion  (or  mounding)  can 
be  detected.  Also,  the  limited  dumping 
area  within  the  site  is  more  amenable  to 
monitoring  benthic  community  impacts 
and  changes  in  substrate  composition. 
The  area  of  disposal  within  the 
designated  site  could  be  increased  if 
significant  mounding  or  other  factors 
dictate. 

The  impact  of  the  largest  volume  of 
dredged  material  associated  with  the 
harbor  deepening  phase  of  the  project  is 
not  expected  to  cause  significant 
impacts  to  the  site.  If  this  volume  of 
material  were  spread  evenly  over  the 
site,  it  would  add  a  surficial  layer  about 
six  inches  deep. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.69(a)(5)) 

The  U.S.  Coast  Guard  is  not  currently 
performing  surveillance  at  the  three 
sites.  However,  due  to  the  proximity  of 
the  sites  to  shore,  surveillance  using 
shipriders  or  aircraft  overflights  would 
not  be  difficult.  Monitoring  is  not  a 
problem  because  the  sites  are  close  to 
shore  and  in  shallow  water.  During 
annual  dredging  the  Corps  of  Engineers 
is  monitoring  and  will  continue  to 
monitor  the  entrance  charuiels  and 
dumpsite  bathymetry  to  identify 
shoaling  or  mounding  areas.  If 
movement  of  material  appears  likely  to 
impact  a  known  resource  or  amenity, 
appropriate  monitoring  of  the  specific 
resource  or  amenity  will  be  undertaken. 
In  addition,  bioassays  and 
bioaccumulation  analyses  of  dredged 
materials  to  be  disposed  using 
representative  marine  organisms  will 
ensure  that  the  dredged  material  does 
not  adversely  affect  the  marine  biota. 


Bioassay  and  bioaccumulation 
analyses  and  appropriate  monitorii>g  of 
both  the  site  sediment  and  dredged 
material  will  be  determined  on  a  case- 
l^-case  basis  by  EPA  and  the  Corps  of 
Engineers,  and  these  requirements  will 
be  included  as  conditions  of  disposal.  If 
evidence  of  significant  adverse 
environmental  effects  is  found.  EPA  will 
take  appropriate  steps  to  limit  or 
terminate  duBiping  at  the  sites. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
226.6(a)(6)) 

Surface  and  bottom  current  velocities 
are  variable,  depending  on  the  strengths 
of  the  tidal  current,  wind  and  wave 
current,  and  river  discharge 
components.  Savannah  and  Charleston 
longshore  currents  flow  southwestward 
across  the  respective  disposal  sites  with 
average  velocities  of  13.5  centimeters 
per  second.  During  dredged  material 
disposal  and  shortly  thereafter,  the 
direction  and  magnitude  of  currents  will 
likely  have  a  major  effect  on  sediment 
dispersal;  however,  long-term  transport 
will  typically  be  southwestward.  away 
from  the  mouths  of  the  respective 
channel  entrances.  In  addition,  wave 
action  at  Charleston  has  often  been 
shown  to  reach  the  bottom,  thereby 
allowing  greater  dispersal  of  the 
disposed  material  into  the 
southwesterly  transport  pattern.  Despite 
the  disposal  of  approximately  one 
million  cubic  yards  of  dredged  material 
annually  for  many  years  at  the  existing 
Charleston  site,  no  shoaling  has  been 
detected.  Surface  currents  at  the 
existing  Wilmington  site  usually  flow 
westward  across  the  mouth  of  the  Cape 
Fear  River,  while  net  eastward-flowing 
bottom  current  adjacent  to  Cape  Fear 
have  been  indicated.  Therefore,  while 
some  finer-grained  materials  are 
transported  westward  across  and 
possibly  into  the  lower  Cape  Fear 
estuary,  the  majority  of  dredged 
sediment,  which  is  sand-sized,  will  sink 
rapidly  within  the  site.  In  addition, 
winter  storms  can  be  expected  to 
disperse  accumulated  sediments  and 
transport  them  in  a  southwesterly 
direction  at  Savannah  and  Charleston, 
and  an  easterly  direction  at  Wilmington. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  eff^ts).  (40 
CFR  228.e(a)(7)) 

Dredged  material  disposal  at  the  three 
sites  has  occurred  for  many  years  and 
has  produced  only  minor  and  reversible 
effects  as  evidenced  by:  Temporary 
increases  above  ambient  suspended 
sediment  concentrations,  temporary 


localized  mounding,  smothering  of  some 
benthic  organisms,  and  possible  release 
of  other  trace  constituents  into  the 
overlying  waters. 

Ambierrt  concentrations  of  suspended 
particulates  are  high  and  seasonally 
variable  due  to  river  discharge  and 
resuspension  of  nearshore  bottom 
sediments.  Because  of  high  background 
levels,  increases  in  turbidity  from 
dredged  material  disposal  are  minimal. 
Consequently,  adverse  impacts  on 
primary  productivity  or  inhibitive  effects 
on  gills  or  feeding  structures  of  marine 
organisms  are  expected  to  be  minor.  No 
persistent  impacts  of  dumping  on  the 
concentrations  of  trace  metals  or 
organohalogens  could  be  detected  in 
waters  overlying  the  respective  disposal 
sites  during  site  monitoring. 

Discrete  mounds  of  dumping 
sediments  are  dispersed  during  winter 
storms  which  precludes  accumulation 
and  eventual  shoaling  within  the 
disposal  sites.  Persistent  or  cumulative 
effects  of  dumpring  on  sediment  texture 
or  concentrations  of  trace  metals  or 
organics  in  sediments  were  not  detected 
during  site  monitoring. 

Smothering  of  benthic  organisms  is 
probably  restricted  to  sediment  dwellers 
such  as  tube-dwelling  polychaete  worms 
and  many  species  of  amphipod 
crustaceans.  Specific  recolonization 
rates  by  benthic  organisms  are  unknown 
and  may  depend  on  sediment  texture, 
larval  recruitment,  and  burrowing 
capabilities  of  buried  organisms. 

The  short-term  impacts  on  the  benthic 
community,  the  only  community  likely  to 
be  adversely  affected  due  to  the 
increased  loading  of  dredged  material 
from  the  Charleston  Harbor  deepending 
project,  will  be  acute  and  severe  within 
the  existing  site.  However,  the  ability  of 
these  organisms  to  recolonize  in  similar 
sediments  indicates  that  there  will  be  no 
long-term  impacts  on  the  local  marine 
food  web  within  or  beyond  the  site 
boundaries. 

Motile  finfish  and  shellfish  generally 
are  capable  of  escaping  from  released 
sediments.  No  evidence  of  any 
significant  adverse  impacts  on 
macrofaunal  or  nekton  abundances  due 
to  previous  dredged  material  disposal 
was  apparent  during  site  surveys. 

Results  of  bioassay  and 
bioaccumulation  tests  using  Charleston 
and  Wilmington  dredged  sediments 
suggest  that  releases  of  trace 
constituents  during  dumping  are  neither 
directly  toxic  to  marine  organisms  nor 
accumulated  in  tissues. 

Bioassay  tests  were  not  conducted  at 
the  Savannah  site.  However,  site  water 
column  analyses  were  performed  and 
showed  that  the  concentrations  of 
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Uissolved  and  particulate  trace  metals 
including  arsenic,  beryllium,  chromium, 
copper,  nickel,  lead,  selenium,  and  zinc 
were  consistently  low  (below  EPA 
marine  water  quality  criteria)  and  that 
dissolved  mercury  and  cadmium  were 
comparable  to  levels  reported  from  the 
southeast  Continental  Shelf  waters. 
Analysis  of  Savannah  site  sediments 
revealed  levels  of  these  trace  metals 
which  were  within  the  ranges  reported 
for  the  general  South  Atlantic  Bight. 
Elutriate  tests  conducted  on  this 
sediment  showed  no  substantial  transfer 
of  metals  from  the  sediment  to  the  water 
column.  Tissues  obtained  from  one 
species  of  crab  and  two  species  of 
shrimp  resident  to  the  Savannah  site 
showed  low  levels  of  trace  metals 
(mercury,  cadmium,  lead]  and  persistent 
chlorinated  organics  (PCBs  and  DDE). 
Based  on  these  findings,  it  is  unlikely 
that  Savannah  dredged  material  is  either 
directly  toxic  to  marine  organisms  or 
contributes  significant  amounts  of 
contaminants  to  the  ecosystem. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
[40  CFR  228.6(a)(8).) 

Extensive  commercial  shipping, 
commercial  and  recreational  fishing, 
and  other  recreational,  cultural,  and 
scientific  activities  occur  in  nearshore 
areas  throughout  the  South  Atlantic 
Bight.  Commercial  and  recreational 
fishing  activities  are  generally 
concentrated  in  estuaries,  areas  within 
three  nautical  miles  of  shore  and  in  the 
immediate  vicinity  of  Hve-bottom  areas. 
With  the  exception  of  the  existing 
Wilmington  site,  fisheries  resources 
within  the  existing  and  alternative  sites 
are  sparse,  and  dredged  material 
disposal  will  not  significantly  affect 
adjacent  nearshore  fisheries.  Nearshore 
areas  within  and  adjacent  to  the 
Wilmington  site  are  used  by  commercial 
shrimp  fisheries.  The  most  extensive 
fishing  occurs  within  three  nautical 
miles  of  shore;  however,  the  shrimp 
fishing  grounds  extend  up  to  20  nautical 
miles  from  shore.  The  reduced 
Wilmington  site  is  three  nautical  miles 
offshore;  thus,  some  interferences  with 
commercial  shrimping  may  occur. 
However,  the  disposal  site  represents 
only  a  small  portion  of  the  total  fishing 
area. 

These  disposal  sites  are  adjacent  to 
major  shipping  channels;  however,  their 
intermittent  use  should  not  impede 
commercial  shipping  or  aggravate 
congestion  within  the  shipping  channel. 
Comments  received  on  the  draft  EIS 
from  both  the  Office  of  the  Secretary  of 


the  U.S.  Department  of  Transportation 
and  the  U.S.  Coast  Guard  concur  with 
the  conclusions  reached  regarding 
commercial  shipping  impacts.  The 
hopper  dredges  used  in  maintaining  the 
entrance  channels  to  Savannah, 
Charleston,  and  Wilmington  Harbors  do 
not  present  the  same  potential 
navigational  hazard  as  pipeline  or 
bucket  dredges  because  there  is  no  need 
to  anchor  lines.  Therefore,  the  increased 
use  of  dredges  associated  with  the 
Charleston  Harbor  deepening  project  is 
not  expected  to  significantly  impede  or 
aggravate  navigation.  Mineral 
extraction,  desalination,  and  mariculture 
activities  do  not  occur  within  or  in  close 
proximity  to  the  disposal  sites. 
Recreational  and  scientific  resources  are 
plentiful  throughout  the  nearshore 
region  and  are  not  influenced  by  the 
physical  location  of  these  near-shore 
disposal  sites.  Consequently,  dumping  at 
the  three  sites  does  not  significantly 
interfere  with  other  beneficial  uses  of 
the  ocean. 

9.  Th0  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  [40  CFR  228.6(a)(9)] 

The  existing  water  quality  is  primarily 
affected  by  discharges  from  coastal 
rivers  and  anthropogenic  inputs  into 
nearshore  waters.  River  discharges 
contribute  appreciable  quantities  of 
suspended  particulates,  and  smaller 
quantities  of  nutrients  and  trace 
pollutants,  to  nearshore  waters. 

Phytoplankton  near  the  Wilmington 
site  consist  primarily  of  diatoms,  whose 
abundance  and  species  diversity  vary 
seasonally.  High  standing  stocks  and 
low  species  diversity  occur  in  summer, 
whereas  relatively  low  standing  stocks 
and  high  diversity  occur  in  winter.  The 
phytoplankton  at  the  Savannah  and 
Charleston  sites  have  not  been 
investigated  but,  due  to  their 
oceangtaphic  similarity  and  physical 
proximity  to  the  Wilmington  site,  they 
would  be  expected  to  support  similar 
phytoplankton  populations. 

Copepods,  larval  crustaceans,  and 
molluscs  are  the  dominant  zooplanktons 
at  Wilmington.  Dominant  organisms  are 
most  abundant  in  summer  and  least 
abundant  in  fall  and  spring. 
Zooplarkton  at  the  Savannah  and 
Charleston  sites  have  not  been 
previously  sampled  but  for  the  same 
reason  as  above  would  be  expected  to 
be  similar  to  the  zooplankton  of  the 
Wilmington  site. 

Benthic  communities  near  the  three 
sites  are  characterized  by  low 
abundance  of  diverse  organisms, 
particularly  infaunal  polychaete  and 
amphipod  and  demersal  fish  such  as 


drums,  sea  robins  and  flatfish.  The 
diversity  and  biomass  of  benthic 
communities  beyond  this  site 
boundaries  exhibit  considerable  spatial 
and  temporal  variability;  thus,  seasonal 
patterns  are  typically  unpredictable. 

Site  monitoring  has  not  detected 
significant  differences  in  water  quality 
or  biological  characteristics  between 
areas  within  or  adjacent  to  the  existing 
sites.  Therefore,  dreged  material 
disposal  at  the  existing  sites  does  not 
appear  to  significantly  alter  existing 
water  qualtiy  or  ecology.  The  proposed 
sites  are  either  the  existing  historic  use 
sites  or  smaller  portions  within  the 
existing  sites.  Therefore,  adverse 
impacts  are  not  expected  due  to  dredge 
material  disposal  at  the  proposed  sites. 

As  discussed  above,  the  benthic 
communityis  the  only  community  likely 
to  be  adversely  affected  in  the  short- 
term  due  to  the  increased  sediment 
loading  within  the  site  associated  with 
the  Charleston  Harbor  deepening 
project.  However,  due  to  the  natural 
recolonization  of  the  benthos  in  similar 
sediments,  these  short-term  impacts  are 
not  expected  to  significantly  alter  the 
ecology  beyond  the  site  boundary. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  [40  CFR  228.6(a)(10)] 

Monitoring  near  these  disposal  areas 
has  not  detected  the  development  or 
recruitment  of  nuisance  species,  and  the 
similarity  of  dredged  material  to  existing 
sediment  suggest  that  the  development 
or  recruitment  of  nuisance  species  at 
these  dumpsites  is  unlikely.  There  will 
be  significant  increases  in  dredged 
material  disposal  volumes  during  the 
Charleston  Harbor  deepening  project. 
Howerver,  the  majority  of  the  material 
from  all  three  stages  of  the  project  is 
projected  to  be  of  lower  organic  content 
due  to  the  dredging  of  deeper 
unimpacted  sediment;  therefore, 
nuisance  species  are  not  likely  to  be 
developed  or  recruited  at  the  site. 
Should  the  results  of  the  sediment      i 
characteristics  analyses  of  the  channel 
deepening  dredge  material  indicate 
otherwise,  monitoring  of  potential  i 

impacts  of  fishery  or  other  ammenity 
areas  may  be  necessary. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  [40  CFR  228.6(a](ll].] 

A  large  number  of  18th  and  19th 
Century  shipwrecks  occur  within 
shallow-water  regions  of  the  South 
Atlantic  Bight.  Numerous  charted  and 
uncharted  wrecks  occur  shoreward  of 
the  proposed  Charleston  and 
Wilmington  sites.  Several  of  the 
Wilmington  shipwrecks  are  being 
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considered  for  nomination  to  the 
National  Register  of  Historic  Places. 
Ocean  dumping  at  the  proposed  sites 
will  not  affect  these  shipwercks. 

F.  Proposed  Action 

Dredged  material  disposal  has 
occurred  at  the  proposed  sites  for  the 
past  several  years.  Recent  monitoring 
associated  with  the  site  designation 
process  has  not  detected  any  persistent 
or  cumulative  changes  in  the  water 
quality  or  ecology  at  the  sites.  Impacts 
from  dumping  have  been  found  to  be 
temporary  and  restricted  to  within  the 
site  boundary.  The  near-ehore  location 
of  the  proposed  sites  facilitates 
surveillance  and  monitoring  and 
decreases  the  impact  of  sediment 
texture/chemistry  changes  resulting 
from  disposal  of  dissimilar  sediments. 

The  ESI  evaluated  mid-shelf  and 
shelf-break  alternative  sites  using  the 
general  criteria  and  specific  factors 
contained  in  the  Ocean  Dumping 
Regulations.  Dredged  material  disposal 
has  not  occurred  previously  at  the  mid- 
shelf  or  shelf-break  alternative  site 
locations.  There  are  significant 
dissimilarities  between  the  physical  and 
chemical  characteristics  of  the  dredged 
material  sediments  end  sediments 
covering  the  mid-shelf  or  shelf-break 
regions.  Altering  the  sediment  texture 
and  composition  through  the  addition  of 
finer  coastal  sediments  may  have  a 
potential  long-term  adverse  impact  on 
the  benthic  infauna  at  the  mid-shelf  and 
shelf-break  sites.  Fishery  resources  are 
localized  over  the  mid-shelf  and  shelf- 
break  regions,  especially  in  the  vicinity 
of  hard-botton  areas  and  shelf-break 
areas.  These  hard-bottom  areas  are 
unique  habitats,  support  several  species 
of  commercially  and  recreationally 
important  finfish,  and  are  sensitive  to 
the  effects  of  dredged  material  disposal. 
Thus,  use  of  mid-shelf  or  shelf-break 
sites  could  result  in  a  greater  potential 
for  interference  with  fishing  activities. 
Moreover,  use  of  offshore  sites  would  be 
restricted  to  periods  of  calm  weather 
and  sea  conditions  because  the  hopper 
dredges  cannot  operate  in  rough  seas.  In 
addition,  several  proposed  or  active 
Bureau  of  Land  Management  oil  and  gas 

j       lease  sites  exist  in  the  mid-shelf  and 

:       shelf-break  regions. 

'  In  summary,  although  no  site-specific 

surveys  have  been  conducted  at  the 
shelf-break  or  mid-shelf  alternative  site 
areas,  their  use  and  geographic 
proximity  to  important  commercial 
fishery  and  industrial  use  areas  make 
them  less  suitable  for  disposal.  In 
addition,  the  greater  potential  at  these 
other  sites  for  long-term  benthic  impact 
due  to  the  difference  in  sediment  texture 
and  composition  supports  the 


destination  of  the  sites  that  have  been 
historically  used. 

The  final  EIS  includes  the  Agency's 
asssessment  of  the  ten  comments 
received  during  the  comment  period  on 
the  draft  EIS.  Comments  correcting  facts 
presented  in  the  draft  EIS  were 
incorporated  in  the  text  and  the  changes 
noted  in  the  final  EIS.  Specific 
comments  which  could  not  be 
appropriately  treated  as  text  changes 
were  responded  to  point  by  point  in  the 
final  EIS,  following  the  letters  of 
comment. 

The  designation  of  these  proposed 
dredged  material  disposal  sites  as  EPA 
Approved  Ocean  Dumping  Sites  is  being 
published  as  proposed  rulemaking. 
Management  authority  of  these  sites  will 
be  delegated  to  the  Regional 
Administrator  of  EPA  Region  IV. 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  within  45  days  of  the 
date  of  this  pubUcation  to  the  address 
given  above. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  commence,  the  Corp  of  Engineers 
must  evaluate  a  permit  appHcation 
according  to  EPA's  ocean  dumping 
criteria.  If  a  Federal  project  is  involved, 
the  Corps  must  also  evaluate  the 
proposed  dumping  in  accordance  with 
those  criteria.  In  either  case.  EPA  has 
the  right  to  disapprove  the  actual 
dumping,  if  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

C.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  proposed 
action  will  not  have  a  significant  impact 
on  small  entities  since  the  site 
designation  will  only  have  the  effect  of 
providing  the  site  designation  will  only 
have  the  effect  of  providing  a  disposal 
option  for  dredged  material. 
Consequently  this  proposal  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major  "  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in  ^ 
an  annual  effect  on  the  economy  of  $lOb 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 


"major"  rule.  Consequently  this 
proposed  rule  does  not  necessitate 
preparation  of  a  Regulatory  Flexibility 
Analysis. 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollutiori  control. 
Dated;  March  18,  1987. 
|ahn  T.  Marlar. 

A  cting  Regional  A  dministrator. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below.  , 

PART  228— [AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Part  228  is  proposed  to  be  amended 
by  removing  and  reserving  paragraph 
(a](l)(ii){C)  in  i  228.12  and  by  adding 
paragraphs  (b)  (32),  (33),  (34),  and  (35)  to 
read  as  follows: 

§228.12    Delegation  of  management 
authortty  for  ocean  dumping  sites. 

***** 

(b)*  '* 

(32)  Savannah,  GA.  Dredged  Material 
Disposal  Site — Region  IV. 

Location: 

31"55'53'N.,a0*44'20' W. 

31*57'55"  N..  a0''46'48'  W. 

31'57'55'  N„  80°44'20'  W. 

31*55'53'  N.,  80''4648"  W. 
Size:  4.26  square  nautical  miles. 
Depth:  Averages  11.4  meters. 
Primary  Use:  Dredged  material. 
Period  of  Use:  Continuing  use. 
Restriction:  Dispoaal  shall  be  limited  to 
dredged  material  h-om  the  Savannah 
Harbor  area. 

(33)  Charleston.  SC.  Dredged  Material 
Disposal  Site — Region  IV. 

Location: 

32"4027'  N..  79'4r22'  W. 

32"39'04'  N.,  79''44'25"  W. 

32"38'07"  N.,  79*45'03'  W 

32'39'30'  N.,  79*4800'  W. 
Size:  3  square  nautical  miles. 
Depth:  Averages  11  meters. 
Primary  Use:  Dredged  material. 
Period  of  Use:  Continuing  use. 
Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  the  Charleston 
Harbor  area. 
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(34J  Charleston,  SC,  Harbor 
Deepening  Project  Dredged  Material 
Disposal  Site — Region  IV. 

Location: 

32°3e06'  N.,  79'41'57"  W. 

32'40'42'  N..  79°47'30"  W. 

32'39'04"  N..  79°49'21'  W. 

32*36'28"  N.,  79°43'48'  W. 

Size:  11.8  square  nautical  miles. 

Depth:  Averages  1\  meters. 

Primary  Use:  Dredged  material  from  the 

Charleston  Harbor  deepening  project. 
Period  of  Use:  Not  to  exceed  four  years  from 
the  initiation  of  the  Charleston  Harbor 
deepening  project. 
Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  the  Charleston 
Harbor  deepening  project. 

(35)  Wilmington,  NC.  Dredged 
Material  Disposal  Site — Region  IV. 

Location: 

33*49'30"  N..  78'03'06"  W. 

33°48'18"  N.,  78°0139'  W. 

33°47'19"  N.,  78'02'48"  W. 

33°48'30'  N..  78°04'16"  W. 
Size:  2.3  square  nautical  miles. 
Depth:  Averages  13  meters.  * 

Primary  Use:  Dredged  material. 
Period  of  Use:  Continuing  use. 
Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  Wilmington 
Harbor  area. 

[FR  Doc.  87-6712  Filed  3-26-87;  8:45  am) 
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GENERAL  SERVICES  ^ 

ADMINISTRATION 

41  CFR  Part  201-38 

Proposal  To  Amend  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  To  Clarify  the 
Policy  Regarding  Authorized  Use  of 
Federal  Telecommunications  Systems 

agency:  Information  Resources 
Management  Service,  GSA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  regulation 
changes  FIRMR  provisions  regarding 
permissible  and  impermissible  long 
distance  calls  on  Federal 
telecommunications  systems  by 
furnishing  examples  of  permissible 
official  business  calls  and  by  providing 
Governmentwide  standards  to  be 
applied  when  collecting  money  from 
persons  making  unauthorized  use  of 
Federal  telecommunications  systems. 
Audits  of  telephone  use  have  disclosed 
real  abuse;  however,  narrow 
interpretations  of  what  constitutes  an 
official  call  have  undermined  efforts  to 
eliminate  abuse,  and  are  not  congruent 
with  good  management  practice.  The 
intent  is  to  permit  Federal  workers  to 


make  reasonable  use  of  Federal 
telecommunications  systems  and  at  the 
same  time,  to  guard  against  abuse  of 
telephone  use. 

DATE:  Comments  are  due  May  26, 1987. 

ADDRESS:  Comments  should  be 
submitted  to  the  General  Services     - 
Administration  (KMPR)  Attn:  Project  87- 
14A,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Landers,  information  Resources 
Management  Service,  telephone  (202) 
535-7425  or  FTS,  535-7425. 

SUPPLEMENTARY  INFORMATION:  (1] 

Section  201-38.007  is  retitled  and  revised 
to  furnish  clearer  policy  regarding  the 
use  of  Federal  telecommunications 
systems.  The  changes  being  proposed  by 
this  issuance  are  explained  in  the 
following  paragraphs. 

(a)  Section  201-38.007  is  restated  to 
clarify  what  constitutes  an  official 
business  call. 

(b)  Section  201-38.007-1  furnishes 
examples  of  pemissible  offical  business 
calls. 

(c)  Section  201-38.007-2  cautions 
against  abuse  by  employees. 

(d)  Section  201-38.007-3  furnishes 
guidance  on  prohibited  calls. 

(e)  Section  201-38.007-4  states  the 
policy  regarding  collecting  money  from 
persons  making  unauthorized  long 
distance  calls. 

{£]  Section  201-38.007-5  calls  agencies 
attention  to  Office  of  Management  and 
Budget  (OMB)  guidance  on  the  Privacy 
Act  as  it  relates  to  call  detail  records. 

(g)  Section  201-38.007-6  sets  forth 
agency  responsibilities. 

(h)  Section  201-38.007-7  authorizes 
delegations  of  authority  within  agencies. 

(2)  Comments  are  invited  regarding 
the  establishment  of  these  proposed 
rules,  particularly  the  examples  of 
authoriaed  use  set  forth  in  the  chart 
appearing  at  the  end  of  §  201-38.007-1. 

(3)  The  General  Services 
Administration  has  determined  that  this 
proposed  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  GSA  decisions  are 
based  on  adequate  information 
concerning  the  need  for  and  the 
consequences  of  the  proposed  rule.  The 
proposed  rule  is  written  to  ensure 
maximum  benefits  to  Federal  agencies. 
This  Governmentwide  management 
regulation  will  have  little  or  no  cost 
effect  on  society.  Therefore,  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]. 


List  of  Subjects  in  41  CFR  Part  201-38 

Government  property  management. 
Government  procurement. 
Telecommunications,  Information 
resources  activities.  Federal 
Telecommunicatons  System. 

Dated:  Mardi  18. 1987. 
Fred  L.  Sims, 

Acting  Deputy  Commissioner  for  Federal 
Information  Rtsources  Management. 

PART  201-38— MANAGEMENT  OF 
TELECOMMUNICATIONS  RESOURCES 

1.  The  table  of  contents  for  Part  201- 
38  is  amended  by  revising  the  entry  for 
§  201-38.007,  adding  the  entries  for 

§§  201-38.007-1  through  201-38.007-7. 
and  revising  the  authority  citation  for 
the  part  to  read  as  follows: 

201-38.007    Pelicies  on  the  use  of 

telecommunications  services. 
201-38.007-1     Authorized  use  of  Federal 

telecommunications  systems. 
201-38.007-2    Abuse  by  employees. 
201-38.007-3    Prohibitions. 
201-38.007-4    Collections. 
201-38.007-5    Privacy  Act  considerations. 
201-38.007-6    Agency  responsibilities. 
201-38.007-7    Delegation  of  authority. 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.C.  486(c)  and  Sec.  101(f).  100  Stat.  2128;  40 
U.S.C.  751(f). 

2.  Section  201-38.007  is  revised  to 
change  the  title,  revise  the  text,  and  add 
seven  subsections  consisting  of  §§  201- 
38.007-1  through  201-38.007-7,  to  read  as 
follows: 


I 


§  201-38.007    Policies  on  use  of 
telecommunications  services. 

The  Federal  Telecommunications 
System  (FTS)  and  other  Government- 
provided  long  distance  telephone 
services  are  to  be  used  only  to  conduct 
official  business;  i.e.,  if  the  call  is 
necessary  in  the  interest  of  the 
Government  (Pub.  L.  97-258,  Sept.  13. 
1982,  96  Stat.  926,  Title  31  U.S.C. 
1348(b).)  These  networks  are  to  be  used 
for  placement  of  calls  instead  of  the 
commercial  toll  network  to  the 
maximum  extent  practicable.  All 
Government  telephone  systems 
represent  resources;  accordingly,  their 
use  must  be  managed  just  as  any  other 
resource.  Supervisors  are  responsible 
for  the  proper  management  of  telephone 
usage  within  their  jurisdiction. 

§  201-38.007<1    Autttorized  use  of  Federal 
telecommunications  systems. 

(a)  The  use  of  Federal  telephone 
systems  (including  calls  over 
commercial  systems  which  will  be  billed 
to  the  Government)  shall  be  limited  to 
the  conduct  of  official  business.  Such 
official  business  calls  may  include  , 
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emergency  calls  and  other  calls  which 
the  agency  determines  are  necessary  in 
the  interest  of  the  Government.  No 
unofficial  calls  may  be  placed  {except  in 
circumstances  identified  in  paragraphs 
(b)  and  (c)  of  this  §  201-38.007-1),  even 
if  the  employee's  intention  is  to 
reimburse  the  Government  for  the  cost 
of  the  call. 

(b)  Examples  of  the  circumstances  in 
which  use  of  Federal  telecommunicatons 
systems  properly  may  be  approved  as 
being  necessary  in  the  interest  of  the 
Government  are  set  forth  in  the  chart 
entitled  "Examples  of  Authorized  Use  of 
Federal  Telecommunications  Systems" 
appearing  at  the  end  of  this  §  201- 
38.007-1. 

(c)  Brief  personal  calls  over  the 
commerical  long  distance  network  may 
be  made,  if  the  calls  are  not  charged  to 
the  Government;  i.e.,  the  call  is — 

(1)  Charged  to  the  employee's  home 
phone  number  or  other  non-Government 
number  (third  number  call), 

(2)  Made  to  an  800  toll  free  number, 

(3)  Charged  to  the  called  party  if  a 
non-Government  number  (collect  call), 
or 

(4)  Charged  to  a  personal  telephone 
credit  card. 

Examples  of  Authorized  Use  of  Federal 
Telecommunications  Systems  (Chart 
Referenced  in  §  201-38.007-1) 

(1)  An  employee  is  injured  on  the  job.  A 
call  to  notify  family  or  doctor  is  appropriate. 

(2)  An  employee  traveling  on  Government 
business  is  delayed  due  to  official  business  or 
transportation  delay  and  must  reschedule  a 
return  time.  A  call  to  notify  family  of  a 
schedule  change  is  appropriate. 

(3)  An  employee  traveling  overnight  on 
Government  business  may  make  a  brief  call 
daily  to  his  or  her  residence  using  an  FTS 
telephone. 

(4)  An  employee  is  required  to  work 
overtime  without  advance  notice.  A 
telephone  call  to  advise  the  employee's 
family  of  the  change  in  schedule  or  to  make 
alternate  transportation  or  child  care 
arrangements  is  appropriate. 

(5)  An  employee  makes  a  brief  daily  call  to 
locations  within  the  local  commuting  area  to 
speak  to  spouse,  minor  children  (or  those 
responsible  for  them,  e.g.,  school  or  day-care 
center)  to  see  how  they  are. 

(6)  An  employee  makes  brief  calls  within 
the  local  commuting  area  to  his  or  her 
residence,  local  government  agency,  or 
physician. 

(7)  Use  of  systems  as  provided  by  a 
collective  bargaining  agreement  which  is 
either  executed  after  the  effective  date  of 
these  regulations  and  consistent  with  them  or 
executed  before  the  effective  date  of  these 
regulations. 

§  201-38.007-2    Abuse  by  employees. 

Employees  should  be  particularly 


sensitive  to  the  use  of  Government 
telephone  facilities  under  the  conditions 
outlined  in  $  201-38.007-1.  If  possible, 
such  calls  should  be  made  during  lunch, 
break,  or  other  off-duty  periods.  Abuse 
of  Government  telephone  systems, 
including  abuse  of  the  privileges  in 
§  201-38.007-1.  may  result  in 
disciplinary  action  in  accordance  with 
applicable  agency  guidelines. 

§201-38.007-3    Prohibitions. 

The  practices  set  forth  in  this  §  201- 
38.007-3  are  prohibited.  A  violation  may 
result  in  criminal,  civil  or  administrative 
action,  including  suspension  or 
dismissal. 

(a)  Use  of  the  following  services, 
equipment,  or  facilities  for  other  than 
official  business,  except  emergency 
calls,  and  calls  which  the  agency 
determines  are  necessary  in  the  interest 
of  the  Government  as  provided  in  §  201- 
38.007-1: 

(l)FTS; 

(2)  Government-provided  long 
distance  telephone  service,  other  than 
FTS;  or 

(3)  A  commercial  network  where  the 
Government  is  billed  for  the  call. 

(b)  Use  of  any  Government-provided 
telephone  service,  equipment  or  facility 
under  circumstances  that  interfere  with 
the  expeditious  and  orderly  conduct  of 
Government  business. 

(c)  Making  an  unauthorized  telephone 
call  with  the  intent  to  later  reimburse 
the  Government. 

(d)  Listening-in  or  recording  of 
telephone  conversation  except  as 
authorized  by  Subpart  201-6.2. 

(e)  Use  of  telephone  call  detail  data  in 
other  than  an  authorized  fashion.  (See 

S  201-38.007-5.) 

§201-38.007-4    Collections. 

(a)  Agncies  should  collect  for  any 
unauthorized  calls  made  by  an 
employee  or  other  person  where  it  is 
cost-effective  to  do  so.  Each  call  will  be 
valued  and  collection  made  in 
accordance  with  paragraph  (b)  of  this 

§  201-38.007-4,  as  implemented  by  the 
agency.  However,  a  call  not  otherwise 
authorized  may  not  be  authorized  based 
on  expected  reimbursement. 

(b)  Agency  collections  shall  be 
composed  of  two  parts: 

(1)  The  value  of  the  call  based  on 
commercial  long-distance  rates  rounded 
to  the  nearest  dollar,  and 

(2)  An  amount  rounded  to  the  nearest 
dollar  to  cover  the  agencies' 
administrative  costs,  for  example,  to 


determine  that  the  call  was 
unauthorized  and  to  process  the 
collection. 

(c)  Agencies  should  determine  the 
appropriate  account  for  depositing  the 
monies  collected. 
§201-38.007-5    Privacy  Act 
considerations. 

In  implementing  this  rule  agencies 
shall  consider  the  Office  of  Management 
and  Budget  (OMBJ  "Guidance  on  the 
Privacy  Act  Implications  of  'Call  Detail' 
Programs  to  Manage  Employees'  Use  of 
the  Government's  Telecommunications 
Systems"  (FR  cite  to  be  included). 

§201-38.007-6    Agency  responsibilities. 

Agencies  shall  issue  directives 
consistent  with  this  §  201-38.007 
governing  the  use  of  their  telephone 
facilities  and  services.  Such  directives 
specifically  shall  provide  for  the  furtheir 
definition  of  calls  necessary  in  the 
interest  of  the  Government  as  used  in 
§  201-38.007-1  and  shall  include 
procedures  for  collections. 

§  201-38.007^7    Delegation  of  authority. 

The  head  of  each  agency  may 
designate  subordinates  to  determine  and 
certify  what  constitutes  a  call  necessary 
in  the  interest  of  the  Government. 

(FR  Doc.  87-6695  Filed  3-26-87;  8:45  am) 
BILUNO  CODC  6S20-2S-«I 

ACTION 

45  CFR  Part  1204 

Official  Seal;  Proposed  Revision 

agency:  action. 
ACTION:  Proposed  rule. 

summary:  The  ACTION  Agency 
proposes  to  revise  its  official  seal.  The 
Domestic  Volunteer  Service  Act 
Amendments  of  1986  changed  the 
ACTION  name  from  "The  National 
Volunteer  Agency"  to  the  "Federal 
Domestic  Volunteer  Agency"  and  the 
seal  must  be  changed  accordingly.  In 
addition,  the  current  seal  is  outdated 
and  the  new  one  will  promote  greater 
name  recognition.  The  proposed  revision 
will  replace  the  old  seal  with  the  new 
seal. 

DATES:  Comments  must  be  submitted  on 
or  before  April  27, 1987. 

ADDRESS:  Written  comments  should  be 
sent  to:  Director  of  Public  Affairs,  Office 
of  Legislative,  Public,  and 
Intergovernmental  Affairs,  ACTION,  M- 
200.  806  Connecticut  Avenue,  NW., 
Washington,  DC  20525. 
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FOR  FURTHER  mPORMATION  CONTIKCT: 

Jim  Moore,  Acting  Director  of  Public 
Affairs.  (202)  634-9108. 
SUPPLEMENTARY  INFORMATION:  ACTION 
has  detemrned  that  this  regulation  is 
not  a  major  rule  as  defined  by  Exectltive 
Order  12291.  The  regulatiomvifl  not 
result  in: 

1.  Any  effect  on  the  economy; 

2.  Any  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

3.  Any  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  45  CFR  Part  1204 

Official  seal. 

For  the  reasons  set  out  in  the 
preamble.  45  CFR  Part  1204  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  shown. 

PART  1204— {AMENDED] 

1.  The  authority  citation  for  Part  1204 
is  revised  to  read  as  follows: 

Authority:  Sec.  402.  Pub.  L.  93-113.  87  Stat. 
407  (42  U.S.C.  5042). 

2.  In  Part  1204,  §§  1204.1  and  1204^ 
are  revised  to  read  as  follows: 

§  1204.1    Authority. 

Pursuant  to  section  402{9}  of  Pub.  L. 
93-113  the  ACTION  official  seal  and 
design  thereof  which  accompanies  and 
is  made  part  of  this  document,  is  hereby 
adopted  and  approved,  and  shall  be 
judicially  noticed. 

§  1204.2    Desciiption. 

The  official  seal  of  ACTION  is 
described  as  follows: 

(a)  The  words  "The  Federal  Domestic 
Volunteer  Agency  USA"  are  in  blue 
capital  letters  and  form  the  outer  circle 
of  the  seal. 

(b)  Within  the  circle  of  letters,  on  a 
field  of  white,  appears  the  logo-type 
word  "ACTION"  in  blue,  capital  letters 
and  in  Italic  type. 

(c)  The  logo-type  word  "ACTION"  is 
split;  ACT  on  a  higher  level  and  ION 
drops  down  to  a  slightly  lower  level. 

(d)  Two  red  bars,  also  split  on  two 
levels  underline  the  logo-type  word 
"ACTION." 

The  official  seal  of  ACTION  is 
modified  when  reproduced  in  black  and 
white  and  when  embossed,  as  it  appears 
below. 


I 
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Signedflt  Washington.  DC.  this  23rd  ^ayef 
March,  1987. 

Donna  M.  Alvarado, 

Director.  ACTION. 

[PR  Doc.!87-fl823 filed  3-26-87:  6:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admirriatration 

50  CFR  Parts  217, 222  4md  227 

[Docket  No.  70227-7027] 

Sea  Turtle  Conservation;  Stirfmp  Trawl 
Retjutrameftts;  Correction. 

agency:  National  Marine  Fisheries 
Service  :(NMPS),  NOAA,  Commerce. 
ACTION: 'Public  hearing  time; 
Correction. 

SUMMAav:  On  March  24, 1987,  a  notice 
of  an  additional  pubhc  thearing  in  Biloxi, 
MS,  on  April  2.  was  published  in  the 
Federal  Register  (53  FR  9318).  The 
pubhshed  time  wa«  incorrect.  The 
correct  time  of  the  public  hearing  is  7 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  A.  Oravetz  (813/893-3366)  or 
David  Gottingham  (Z02/377-5181). 

Dated:,"March  24, 1987. 
Richard  B.  Roe, 

DirectoT.JDffice  of  Fisheries  Management, 
NationaflMarine  Fisheries  Service. 
[FR  Doc.e7-6734  Filed  3-26-87;  8:45  am] 

BILLINfi  caOE  3619.22-4I 


50CFRl>art653 

Red  Drum  Fishery  of  the  GuTT  oT 
Mexico 

AASttCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACnOM:  Ncftice  of  public  hearing  and 
request  for  comments. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  bold  public 
hearings  onihe  revi&w  of  the  draft 
amendment  and  proposed  .regulations 
for  the  fishery  management  plan  for  red 
drum  in  the  Gulf  of  Mexico. 

»*Tt8:  The  hearings  •will  begin  at  7:00 
p.m.,  and  will  adjourn  at  10:00  p.m.,  on 
Thursday,  April  9, 1987;  Monday,  April 
13, 1987;  Tuesday,  April  T4, 1987; 
Wednesday,  April  15, 1987;  and 
Thursday,  April  M,  1987. 

Written  public  comments  will  be 
accepted  until  April  20, 1987. 

ADDRESSES:  See  SHPPUEMENTARY 
INFORMATION  for  locations  of 

hearings. 

Written  oommerrts  may  be  seilt  to 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881,  5401 
West  Kennedy  Boulevard.  Tampa,  FL 
33609. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  E.  Stwingle,  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The 

hearings  will  take  place  as  follows: 

April  9th— 'Port  Myers  Tourist  Center, 

2254  Edward  Thive,  Fort  Myers, 

Florida; 
April  13th— Texas  A&M  Research  and 

Extension  Center,  Highway  44  (4  miles 

west  of  the  airport),  Corpus  Christi, 

Texas; 
April  13th— Ramada  Inn,  5303  West 

Kennedy  Boulevard,  Tampa,  Florida; 
April  14th— Wobile  Municipal 

Auditorium,  401  Auditorium  Drive, 

Mobile,  Alabama; 
April  14th— Harris  County  Courthouse 

Annex.  19B03  Buccanner,  Clear  Lake 

City.  Texas; 
April  IStb — University  of  Southwestern 

Louisiana 'Conference  Center,  2  Rex 

Street,  USL  Campus,  La  Fayette,         | 

Louisiana; 
April  15th-Baoxi  Cultural  Center, 

Assembly  Room,  217  Lameuse,  Biloxi. 

Mississippi;  and 
April  16th— Ihirversity  of  New  Orleans 

(Auditorium  BA-T65).  Lakefront,  New 

Orleans,  Louisiana. 

{\6  U.S.C.  WOleiseq.]  '. 

Dated:  March  23, 1987. 
Richaid  B.  jtoe. 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

[FR  Doc.  87-6733  Filed  3-28-87;  8:46  am)  i 

MLUNO  COOE  3eiO-33-M 


9903 


Notices 


Federal   Register 

Vol.  52,  No.  59 

Friday,  March  27,  1967 


This  section  of  the  FEDERAL  REGISTER 
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proposed  mies  that  are  applicable  to  the 
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decisions  and  rulings,  delegations  of 
authority,   filing  of  fjetitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation'  Service 

List  of  Warehouses  and  Availability  of 
Ust  of  Cancellations  and/or 
Terminations 

agency:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 

ACTION:  Notice  of  Publication  of  List  of 
Warehouses  Licensed  Under  the  U.S. 
Warehouse  Act  and  Availability  of  List 
of  Cancellations  and/or  Terminations 
occurring  During  Calendar  Year  1986. 

Notice  is  hereby  given  that  the 
Agricultural  Stabilization  and 
Conservation  Service  has  published  a 
list  of  warehouses  licensed  under  the 
U.S.  Warehouse  Act  (7  U.S.C.  241  et 
seq.)  as  of  December  31, 1986,  as 
required  by  section  26  of  that  Act  [7 
U.S.C.  266).  Also  available  is  a  list  of 
cancellations  and/or  terminations  that 
occurred  during  calendar  year  1986.  A 
copy  of  the  list  of  warehouses  as  of 
December  31, 1986,  will  be  distributed  to 
all  licensed  warehousemen.  Other 
interested  parties  may  obtain  a  copy  of 
either  list  from:  Mrs.  Judy  Fry,  ASCS, 
Warehouse  Division,  Warehouse 
Licensing  Branch,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Room  5968, 
South  Agriculture  Bldg.,  Washington,  DC 
20013,  Telephone:  202-447-3822. 

Signed  at  Washington,  DC.  March  24, 1987. 
Milton  J.  Hertz, 

Administrator,  Agricultural  Stabilization  and 

Conservation  Service  (ASCS). 

[FR  Doc.  87-6811  Filed  3-26-87;  8:45  am) 

BILUNQ  COOe  3410-05-M 

Foreign-Trade  Zones  Board 
lOrder  No.  348] 

Resolution  and  Order  Approving  tt>e 
Application  of  the  Port  of  Palm  Beach 
District,  for  a  Foreign-Trade  Zone  In 
Palm  Beach  County,  FL 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 


Resolution  and  order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Port  of  Palm  Beach  District,  a  Florida 
public  corporation,  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board]  on  |anuary  21, 
1986,  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  in  Palm 
Beach  County,  Florida,  within  the  West  Palm 
Beach  Customs  port  of  entry,  the  Board, 
finding  that  the  requirements  of  the  Foreign 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest,  approves 
the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
■  appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

Grant  To  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  in  Palm 
Beach  County,  Florida 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 


Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Port  of  Palm  Beach 
District  (the  Grantee),  a  Florida  public 
corporation,  has  made  application  (filed 
January  21, 1986,  Docket  No.  2-86,  51  FR 
3639)  in  due  and  proper  form  to  the 
Board,  requesting  the  establishment, 
operation,  and  maintenance  of  a  foreign- 
trade  zone  at  sites  in  Palm  Beach 
County,  Florida,  within  the  West  Palm 
Beach  Customs  port  of  entry: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  135  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
therunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reason^We  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations  within  the  zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
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injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  Distict  Director 
of  Customs  and  the  Army  District 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  forthe  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilites. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  €dfixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  DC,  this  16th  day  of 
March  1987,  pursuant  to  Order  of  the 
Board. 

Foreign-Trade  Zones  Board, 
Malcolm  Batdrige, 

Chairman  and  Executive  Officer. 

[FR  Doc.  87-6793  Filed  3-26-87;  8^5  am] 

niXING  COK  9S1»-0S-M 


[Order  No. -349] 

Resolution  and  Order  Approving  the 
Application  of  the  Canaveral  Port 
Authority,  for  a  Foreign-Trade  Zone  in 
Brevard  County,  FL 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington,  DC. 

Reeolotion  and  Older 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  eia-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  foUowing  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Canaveral  Port  Authority,  a  Florida 
public  corporation,  filed  with  the  Foreign- , 
Trade  Zones  Board  (the  Board)  on  |anuary  21, 
1986,  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general  purpose  foreign-trade  zone  ip  Brevard 
County.  Florida,  within  the  Port  Canaveral 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act.  as  amended,  and  the  Board's  regulatiohs 
are  satisfied,  and  that  the  proposal  is  in  the 
public  interest,  aproves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to1he  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  .zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  It  shall  have  the  concurrences  of 
the  local  District  Dn^ctor  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 


Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board'Order. 

Grant  To  Establish. 'Operate  and 
Maintain  a  Foreign-Trade  Zone  in 
Brevard  County,  Florida 

Whenas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  esta'blislmieTrt,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  Tor  other  purposes,"  as 
amendad  (19U.S.C.  81a-mu)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  coiporations  the  privilege  of 
establishing,  operating,  and 'maintaining 
foreign^rade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Canaveral  Port 
Authority  (the  Grantee),  a  Florida  public 
corporation,  has  made  application  (filed 
January  21, 1986,  Docket  No.  *-«6,  51  FR 
3638)  in  due  and  proper  form  to  the 
Board,  requesting  the  establishment, 
operation,  and  maintenance  of  a  foreign- 
trade  zone  in  Brevard  County,  Florida, 
within  ftie  Port  Canaveral  Customs  port 
of  entry; 

Wbeeas,  notice  of  said  application 
has  been  given  and  published  and  full 
opportunity  has  iseen  afforded  all 
interested  parties  to  be  heard;  and, 

Wheieas,  the  Board  has  found  that  the 
requiretients  of  the  Act  and  the  Board's 
regulations  (16  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  forei^-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  136  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  Hmitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  die  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  ithe  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
eniplc^ees  of  the  Urnted'States  free  and 
imrestrloted  access  to  and  tfarougout  the 


foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  grant  does  not  incude  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  maniifacturing  or  assembly 
operationsivfthin  the  zone.  . 

The  grant'shall  not  be  construed  to 
relieve  the  Grantee  from 'liability  for 
injury  or  damage  to  ihe  person  or 
property  of  ethers  occasioned  by  the 
construction,  operation,  or  maintenance 
of  sard  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant'is  further  subject  to 
settlement  locally  by  the  "District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their  ' 

respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installment  of  suitable 
facilities. 

In  Witness  wrhereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  its  Chairman  and  Executive 
Officers  at  Washington,  DC,  this  ISth 
day  of  March  1987,  pursuant  to  Order  of 
the  Board. 

Foreign-Trad«  Zones  Board, 

Malcolm  Baldrige, 

Chairman  and  Executive  Officer. 

[FR  Doc.  87-aCfl2  Filed  »-26-«7;  8:45  anx] 
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DEPARTMeNT  OF  COMMERCE 
internatiooal  Tiade  Administiatien 


[A-122-057] 


Replacement  Parts  for  Setf-Propelted 
Bituminous  Paving  Equipment  from 
Canade;  Preliminary  Results t>f 
Antidumping  Doty  AitministrBtive 
Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACncM:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

summary:  In  response  to  requests  from 
Blaw  Knox  Construction  Equipment 
Company,  the  petitioner,  and  from 
Fortress  Allatt  Ltd.,  a  manufacturer/ 
exporter,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  .duty  finding  on 
replacement  parts  for  self-propelled 
bituminous  paving  >equipment  from 
Canada.  The  review  covers  three 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
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the  period  from  September  1,  1983 
through  August  31. 1986.  The  review 
indicates  the  existence  of  dumping 
margins  for  certain  firms  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  March  27. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  Robert  J.  Marenick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  E>C  20230, 
telephone:  (202)  377-5289/5255. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  December  1, 1986.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
43230)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  replacement 
parts  for  self-propelled  bituminous 
paving  equipment  from  Canada  (42  FR 
44811.  September  7, 1977).  We  began  this 
review  of  the  finding  under  our  old 
regulations.  After  promulgation  of  our 
new  regulations,  the  petitioner  and  one 
manufacturer/exporter  requested,  in 
accordance  with  §  353.53a{a)  of  the 
Commerce  Regulations,  that  we 
complete  the  administrative  review.  We 
published  notices  of  initiation  on  July  9, 
1986  (50  FR  48825)  and  October  24. 1988 
(51  FR  37770).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  replacement  parts  for  self- 
propelled  bituminous  paving  equipment. 
The  review  covers  three  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  from 
September  1, 1983  through  August  31, 
1986. 

Two  firms,  General  Construction 
Equipment  Manufacturing  Co.  and 
Parker  Hannifin,  did  not  respond  to  our 
questionnaire.  For  those  non-responsive 
firms  the  Department  used  the  best 
information  available  for  assessment 
and  estimated  antidumping  duties  cash 
deposit  purposes.  The  best  information 
available  is  either  the  most  recent  rate 
for  the  firm  or  the  highest  rate  for  any 
responding  firm  with  shipments  in  this 
review. 


United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the 
packed,  f.o.b.  price  to  unrelated 
purchasers  in  the  Untied  States.  We 
made  adjustments,  where  applicable,  for 
U.S.  and  foreign  inland  freight,  U.S. 
duty,  brokerage  charges,  and  discounts. 
No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price  as 
defined  in  section  773  of  the  Tariff  Act 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  ex-factory  or 
delivered  price  to  unrelated  customers. 
We  made  adjustments,  where 
applicable,  for  discounts,  inland  freight, 
differences  in  credit  costs,  and 
differences  in  commissions  to  unrelated 
parties.  We  accounted  for  taxes 
imposed  in  Canada,  but  rebated  or  not 
collected  by  reason  of  exportation  of  the 
merchandise  to  the  United  States,  by 
subtraction  from  home  market  price  as 
best  information  available.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value  we  preliminarily  determine  that 
the  following  margins  exist: 


Manufacturer/e!«>ortef 

Period 

Mwgn 

(percent) 

Fortmw  Allan  LM 

General  Conslruclion.. 

9/1/83-8/31/84 
9/1/84-8/31/8S 
9/1/85-8/31/86 
9/1/83-8/31/84 

9/1/84-8/31/85 
9/1/85-8/31/86 
9/1/83-8/31/86 

1.31 
0.91 
1.35 
1  31 

Equ<>menl       Manutacfealng 

Co 

0  Q1 

Partiar  Hanrifin 

1.35 
20.12 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
writhin  30  days  of  the  date  of  pubHcation 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 


antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  will  be  required 
for  these  firms.  For  any  future  entries  of 
this  merchandise  from  a  new  exporter 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  August  31, 1986 
and  who  is  uiu-elated  to  any  reviewed 
firm,  or  any  other  previously  reviewed 
firm,  a  cash  deposit  of  1.35  percent  shall 
be  required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Canadian  replacement  parts  for  self- 
propelled  bituminous  paving  equipment 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  March  24, 1987. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  87-6794  Piled  3-28-87;  8:45  amj 
B4UJN0  COOC  KIO-OS-M 


(A-588-604) 

Tapered  Roller  Bearings  and  Parts 
Ttiereof,  Finished  or  Unfinished  From 
Japan;  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  We  have  preliminarily 
determined  that  tapered  roller  bearings 
and  parts  thereof,  finished  or  unfinished 
(tapered  roller  bearings),  from  Japan  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination,  and  we  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  each  entry  in 
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an  amount  equal  to  the  estimated 
dumping  margin  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  June  8, 1987. 
EFFECTIVE  DATE:  March  27, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Clapp  (202-377-1769]  or  Marie 
G.  Kissel  (202-377-3798).  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  tapered  roller  bearings  and  parts 
thereof,  finished  or  imfinished.  from 
Japan  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value  as  provided  in  section  733  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673b)  (the  Act).  The  margins  of 
sales  at  less  than  fair  value  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

On  August  25. 1986.  we  received  a 
petition  in  proper  form  filed  by  the 
Timken  Company,  on  behalf  of  the  U.S. 
industry  producing  tapered  roller 
bearings.  In  compliance  with  the  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Japan  are 
being,  or  eire  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
writhin  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
initiated  the  investigation  on  September 
15, 1986  (51  FR  33286.  September  19, 
1986),  and  notified  the  ITC  of  our  action. 

On  October  2. 1986.  the  ITC 
determined  that  their  is  a  reasonable 
indication  that  imports  of  tapered  roller 
bearings  from  Japan  are  materially 
injuring  a  U.S.  industry  (U.S.  ITC  Pub. 
No.  1899.  October  1986). 

On  November  19, 1986,  questionnaires 
were  presented  to  NTN  Toyo  Bearing 
Co..  Ltd.  (NTN)  and  Koyo  Seiko  Co..  Ltd. 
(Koyo).  which  account  for 
approximately  90  percent  of  the  exports 
to  the  United  States  during  the  period  of 
investigation.  To  both  companies  we 
granted  an  extension  of  time  in  which  to 
respond. 


On  January  5. 1987  we  received 
questionnaire  responses  from  both 
companies.  Additions  to  the  responses 
were  received  on  January  21. 1987  and 
Januaiy  28, 1987.  from  Koyo  Seiko,  and 
from  ^^^N  on  January  20, 1987  and 
January  26. 1987.  We  found  that  the 
questionnaire  responses  were 
insufficient.  We  sent  deficiency  letters 
to  both  companies  on  February  9. 1987. 
Deficiency  letter  responses  were 
receivtd  from  NTN  on  February  20. 1987 
and  February  23. 1987.  and  from  Koyo 
Seiko  on  February  24. 1987  and  February 
27. 1987. 

On  fanuary  12. 1987.  we  determined 
this  case  to  be  extraordinarily 
complicated  and,  in  accordance  with 
section  733(c)(B)  of  the  Act,  we 
postponed  the  preliminary 
determination  to  March  23, 1987  (52  FR 
2125). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  tapered  roller  bearings 
and  parts  thereof,  currently  classified 
under  the  Tariff  Schedules  of  the  United 
States  (TSUS)  under  items  680.30  and 
680.39;  flange,  take-up  cartridge,  and 
hanger  units  incorporating  tapered  roller 
bearings  currently  classified  under 
TSUS  item  681.10;  and  tapered  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use,  and  currently  classified 
under  TSUS  item  692.32  or  elsewhere  in 
the  TSUS.  Products  subject  to  the 
outstanding  dumping  finding  covering 
certain  tapered  roller  bearings  from 
Japan  (T.D.  76-227,  41  FR  34974)  are  not 
included  within  the  scope  of  this 
investigation.  This  investigation 
includes  all  tapered  roller  bearings  and 
parts  thereof,  as  described  above,  that 
are  manufactured  by  NTN. 

If  during  the  course  of  this 
investigation  the  Department  rescinds 
its  revocation  with  respect  to  NTN  and 
that  rescission  is  affirmed  by  final 
judicial  order,  this  antidumping 
investigation  would  be  terminated  with 
regard  to  any  bearings  manufactured  by 
NTN  that  would  be  covered  by  the 
outstanding  dumping  finding. 

Fair  Value  Comparisions 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value  as  specified 
below.  Because  information  received 
from  Koyo  relating  to  merchandise 
which  was  processed  prior  to  sale  was 
received  too  late  to  allow  us  to  consider 
it  for  diis  preliminary  determination,  we 
have  based  this  determination  on 


comparisons  of  products  which  were 
sold  in  the  condition  in  which  imported. 
If  verified,  we  will  use  the  information 
on  the  sales  of  processed  merchandise 
in  making  our  final  decision.  \ 

We  made  comparisons  on 
approximately  90  percent  of  the  sales  of 
the  product  during  the  period  of 
investigation,  March,  1, 1986  through 
August  31. 1986. 

United  States  Price 

For  Koyo  Seiko  and  certain  sales  by 
NTN.  we  based  United  States  price  on 
exporter's  sales  price  (ESP)  since  those 
sales  were  made  after  importation,  in 
accordance  with  section  772(c)  of  the 
Act.  For  those  sales  by  NTN  to  the 
United  States  which  were  made  prior  to 
importation,  we  determined  that  the 
merchandise  had  been  purchased  from 
the  manufacturer  or  producer  and. 
therefore,  based  the  United  States  price 
on  purchase  price  in  accordance  with 
section  772(b)  of  the  Act. 

For  sales  which  were  made  through  a 
related  sales  agent  in  the  United  States 
to  an  unrelated  purchaser  prior  to  the 
date  of  importation,  we  used  purchase 
price  as  the  basis  for  determining  United 
States  price.  For  these  sales,  the 
Department  determined  that  purchase 
price  was  the  more  appropriate 
indicator  of  United  States  price  based 
on  the  following  elements: 

1.  The  merchandise  in  question  was 
shipped  directiy  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent; 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  the  above  elements  are  met. 
we  regard  the  routine  selling  functions 
of  the  exporter  as  having  been  merely 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  are  done 
in  the  United  States  or  abroad  does  not 
change  the  substance  of  the  transactions 
or  the  functions  themselves. 

In  instances  where  merchandise  is 
ordinarily  diverted  into  the  related  U.S.  t 
selling  agent's  inventory,  we  regard  this 
factor  as  an  important  distinction 
because  it  is  associated  with  a 
materially  different  type  of  selling 
activity  than  the  mere  facilitation  of  a 
transaction  such  as  occurs  on  a  direct 
shipment  to  an  unrelated  U.S.  purchaser. 
In  situations  where  the  related  party 
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places  the  merchandise  into  inventory, 
he  commonly  incurs  substantial  storage 
and  financial  carrying  costs  and  has 
added  flexibility  in  his  marketing.  We 
also  use  the  inventory  test  because  it 
can  be  readily  understood  and  applied 
by  respondents  who  must  respond  to 
Department  questionnaires  in  a  short 
period  of  time.  It  is  objective  in  nature, 
as  the  final  destination  of  the  goods  can 
be  established  from  normal  commercial 
documents  associated  with  the  sale  and 
verified  with  certainty. 

We  calculated  purchase  price  and  ESP 
based  on  the  packed,  duty  paid,  f.o.b.  or 
c.i.f.,  delivered  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  for  foreign  inland 
freight,  ocean  freight,  marine  insurance, 
U.S.  duty,  and  U.S.  inland  freight,  as 
appropriate.  For  ESP  sales,  we  also 
deducted  other  expenses  normally 
incurred  in  selling  the  merchandise  in 
the  United  States.  Consistent  with  the 
Court  of  International  Trade  remand 
decision  [The  Timken  Co.  v.  United 
States,  Slip  Op.  86-17)  concerning  NTN's 
sales  of  tapered  roller  bearings  subject 
to  a  previous  antidumping  duty  order  on 
tapered  roller  bearings  four  inches  and 
under  in  outside  diameter,  we  treated 
certain  U.S.  credit  and  technical  service 
expenses  as  directly  related  to  the  sales 
under  consideration. 

Foreign  Market  Value 

As  noted  in  the  "Case  History" 
section  of  this  notice,  petitioner  alleged 
that  home  market  sales  were  made  at 
less  than  the  cost  of  production  and  that 
constructed  value  should  be  used  to 
compute  foreign  market  value. 

Using  the  respondents'  submissions, 
we  compared  the  home  market  prices  to 
the  cost  of  production  reflecting  selling 
expenses  incurred  on  sales  to  the  same 
level  of  trade.  We  used  constructed 
value  as  the  basis  for  calculating  foreign 
market  value  where  there  were  no,  or 
insufficient,  sales  of  such  or  similar 
merchandise  at  prices  above  the  cost  of 
production,  as  defined  in  §  773(b)  of  the 
Act.  Koyo  had  sufficient  sales  at  prices 
above  cost  to  form  the  basis  for  all 
comparisons. 

NTNs  general  expenses  exceeded  the 
statutory  minimum  of  ten  percent  of 
materials  and  fabrication.  Therefore, 
actual  general  expenses  were  used  in 
calculating  the  constructed  value. 
Koyo's  general  expenses  were  less  than 
the  statutory  minimum,  therefore,  we 
used  the  10  percent  minimum.  The 
statutory  eight  percent  for  profit  was 


included  in  the  constructed  value  for 
both  respondents  because  home  market 
profit  was  less  than  eight  percent.  We 
added  U.S.  packing  charges. 

We  made  a  circumstance  of  sale 
adjustment  for  differences  in  credit 
expenses  and  for  comparisons  to  ESP. 
for  an  offset  to  indirect  selling  expenses 
on  the  U.S.  sales,  in  accordance  with 
§  353.15(c)  of  Commerce's  regulations, 
except  as  noted  below. 

Where  we  found  sufTicient  sales  in  the 
home  market  to  form  the  basis  of 
comparison,  we  used  delivered  home 
market  prices.  We  made  deductions  for 
foreign  inland  freight  and  discounts.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  For 
comparison  to  ESP  sales,  we  offset 
selling  expenses  incurred  on  home 
market  sales  up  to  the  amount  of  the 
indirect  selling  expenses  incurred  for 
sales  to  the  U.S.  market,  in  accordance 
with  §  353.15(c)  of  our  regulations.  We 
made  an  adjustment  for  differences  in 
credit  terms  in  accordance  with  \  353.15 
of  our  regulations.  NTN  claimed 
adjustments  for  differences  in  technical 
service  expenses,  sales  commissions, 
advertising  and  warehousing  expenses. 
We  denied  these  claims  pending  the 
outcome  of  verification. 

NTN  submitted  information  relative  to 
possible  comparison  models  which 
appears  to  be  based  on  its  catalogue  of 
bearings  rather  than  models  actually 
sold  in  the  home  market  during  the 
period  of  investigation.  Due  to  the 
number  of  models  involved  and  the 
number  of  sales  transactions,  we  were 
unable  to  refine  the  data  and  create 
alternative  comparison  groups  based  on 
sales.  Accordingly,  where  we  could  not 
find  an  appropriate  home  market 
comparison,  we  developed  constructed 
value  on  the  basis  of  the  direct 
manufacturing  costs  of  the  model  sold  to 
the  United  States.  In  addition,  the 
problems  relating  to  the  establishment 
of  comparison  groups  made  if 
im.possible  to  determine  the  level  of 
home  market  selling  expenses  which 
would  be  used  in  the  ESP  offset. 
Therefore,  for  purposes  of  this 
preliminary  determination  we  did  not 
offset  the  ESP  expenses  in  determining 
the  foreign  market  value.  We  are 
requesting  additional  information  for 
purposes  of  the  final  determination. 

We  established  such  or  similar 
merchandise  comparison  groups  on  the 
basis  of  the  inside  and  outside  diameter 
of  the  bearings  and,  where  available,  the 
dynamic  load  rating.  Petitioner  contends 
that  the  system  life  of  the  bearings  is  a 


more  accurate  measure  of  similarity 
than  the  dynamic  load  rating.  We 
received  detailed  information  on  the 
methodology  for  determining  system  life 
too  late  to  consider  it  for  this 
determination.  We  will  consider 
petitioner's  contention  for  purposes  of 
the  final  determination.  We  will  request 
additional  information  and  comments  on 
the  proposed  methodology  as 
appropriate. 

Currency  Conversion 

For  ESP  comparisons,  we  used  the 
official  exchange  rate  for  the  date  of 
sale  since  the  use  of  that  exchange  rate 
is  consistent  with  section  615  of  the 
Trade  and  Tariff  Act  of  1984  (1984  Act). 
We  followed  section  615  of  the  1984  Act 
rather  than  §  353.56(a)(2)  of  our 
regulations  because  the  later  law 
supersedes  that  section  of  the 
regulations. 

For  purchase  price  comparisons,  we 
used  the  exchange  rate  described  in 
§  353.56(a)(1)  of  our  regulations.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  tapered  roller 
bearings  and  parts  thereof,  finished  or 
unfinished,  from  Japan  that  are  entered. 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  amount  by  which 
the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeded  the  United 
States  price.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 
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ITC  Notirication 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  our  preliminary 
affirmative  determination  or  45  days 
after  we  make  our  final  affirmative 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  9:30  a.m.  on  May  19, 
1987,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  10  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  May  12, 
1987.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  not  less  than  30 
days  before  the  final  determination,  or, 
if  a  hearing  is  held,  within  7  days  after 
the  hearing  transcript  is  available,  at  the 
above  address  in  at  least  10  copies. 

This  determination  is  published  pursuant  to 
section  733(f)  of  the  Act  (19  U.S.C.  1673b(f)). 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

March  23. 1987. 

(FR  Doc.  87-6795  Filed  3-26-87;  8:45  am] 

BILLING  CODE  3S10-OS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  with  the 
Government  of  the  People's  Republic 
of  China  Concerning  Categories 
359-D,  369-S,  and  644 

March  24i  1967. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  March  30, 
1987.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-6828.  For 
information  on  embargoes  and  quota  re- 
openingg,  please  call  (202)  377-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested  call 
(202)  377-3740. 

Background 

On  February  27, 1987,  pursuant  to  the 
terms  of  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China,  the 
Government  of  the  United  States 
requested  consultations  concerning 
imports  Into  the  United  States  of  cotton 
and  man-made  fiber  textile  products  in 
Categories  359-D  (cotton  diapers  in 
TSUSA  number  384.5214),  369-S  (cotton 
shop  towels  in  TSUSA  number  366.2840) 
and  644  (man-made  fiber  suits), 
produced  or  manufactured  in  China  and 
exported  to  the  United  States. 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  July  14. 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5.  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 


the  treatment  of  Categories  359-D,  369-S 
and  644  under  the  agreement  with  the 
People's  Republic  of  China,  or  in  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  the 
categories,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Ronald  I.  Levin.  Acting  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements.  Intemationl  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain.  ' 

comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC,  and  may  be  obtained 
upon  request. 

Further  comment  may  be  invited 
regarding  particular  comments  of 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration.  1 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  (relating 
to  matters  which  constitute  "a  foreign    | 
affairs  function  of  the  United  States." 

Pursuant  to  the  terms  of  the  bilateral 
agreement,  the  People's  Republic  of 
China  is  obligated  under  the 
consultation  provision  to  limit  its 
exports  to  the  United  States  of  cotton 
and  man-made  textile  products  in 
Categories  359-D,  369-S  and  644  during 
the  ninety-day  period  which  began  on 
February  27, 1987  and  extends  through 
May  27, 1987  to  the  following  levels: 


1- 

Calegofy 

Ninety-day  coosuttatior  potiod     (Feb. 
27.  198?-May  27,  1987) 

359-0 

369.630  pounds. 
457.275  pounds 

369-S 

644 

_ 

The  People's  Republic  of  China  is  also 
obligated  under  the  bilateral  agreement, 
if  no  mutually  satisfactory  solution  is 
reached  during  consultations,  to  limit  its 
exports  to  the  United  States  during  the 
twelve-months  following  the  ninety-day 
consultation  period  to  the  following 
levels; 


Category 


359-D.. 
369-S.. 


Twelve  montti  festraint  period     (May 
28.  1987-May  27.  1986) 


1.074.436  pounds 
1.248.355  pounds 
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Calegofy 

Twetve-mofitti  restraim  period     (May 
28.  1987-May  27,  1968) 

644 

14,191  rinnm. 

duty-paid  landed  values  of  these  imports 
from  China  are  well  below  the  U.S.  producers 
prices  for  comparable  diapers. 

China — Market  Statement 


The  United  States  Government  had 
decided,  pending  a  mutually  satisfactory 
solution,  to  control  imports  of  textile 
products  in  Categories  359-D,  369-S  and 
644  exported  during  the  ninety-day 
period  at  the  levels  described  above. 
The  United  States  remains  committed  to 
finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultation  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

In  the  event  the  limits  established  for 
Categories  359-D,  369-S  and  644  for  the 
ninety-day  period  are  exceeded,  such 
excess  amounts,  if  allowed  to  enter  at 
the  end  of  the  restraint  period,  shall  be 
charged  to  the  levels  defined  in  the 
agreement  for  the  subsequent  twelve- 
month periods.  In  the  letter  to  the 
Commissioner  of  Customs  which  follows 
periods.  In  the  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice,  ninety-day  levels  are 
established  for  these  categories. 
Ronald  I.  Levin, 

Acting  Chairman,  Cowwittee  for  the 
Implementation  of  Textile  Agreements. 

China — Market  Statement 

Category  359  PL— Cotton  Diapers 

February  1987. 

Summary  and  Conclusions 

United  States  imports  of  cotton  diapers — 
Category  359  Pt. — from  China  were  1,056 
thousand  pounds  (894  thousand  dozen)  in 
1986. 13  times  the  82  thousand  pounds  (45 
thousand  dozen)  imported  a  year  earlier. 
China  is  the  largest  supplier  of  these  diapers, 
accounting  for  90  percent  of  the  total  imports. 

The  sharp  and  substantial  increase  of  low- 
valued  cotton  diaper  imports  from  China  is 
disrupting  the  U.S.  market. 

Production  and  Market  Share 

U.S.  production  of  cotton  diapers  fell  from 
1.306  thousand  dozen  in  1985  to  732  thousand 
in  1986.  a  44  percent  decline.  The  U.S. 
producers'  share  of  the  market  for 
domestically  produced  and  imported  diapers 
dropped  drastically,  by  more  than  half,  from 
96  percent  in  1985  to  42  percent  in  1986. 

Imports  and  Import  Penetration 

U.S.  imports  of  Category  359  Pt.  diapers 
from  all  sources  were  999  thousand  dozens  in 
1986,  more  than  16  times  the  61  thousand 
dozen  imported  in  1985.  The  ratio  of  imports 
to  domestic  production  reached  137  percent 
in  1986,  27  times  the  5  percent  ratio  recorded 
in  1985. 

Import  Values 

Category  359  Pt.  imports  from  China 
entered  under  TSUSA  No.  384.5214.  cotton 
diapers,  not  knit  and  not  ornamented.  The 


Category  369  Part— Cotton  Shop  Towels 

February  1987. 

Summary  and  Conclusions 

Imports  of  Category  369  part-cotton  shop 
towels — from  China  totaled  1.3  million 
pounds  (15.1  million  units)  in  1986.  Although 
this  was  below  the  imports  of  a  year  earlier, 
imports  for  the  fourth  quarter  of  1986  were  up 
49  percent  from  the  previous  quarter  and 
double  the  amount  imported  during  fourth 
quater  of  1935.  This  is  a  sharp  and  substantial 
increase  in  imports.  These  imports  from 
China  are  imported  at  duty-paid  landed 
values  substantially  below  the  prices  of 
domestically  produced  shop  towels.  The 
sharp  and  substantial  increase  of  low-valued 
imports  from  China  during  the  fouth  quarter 
1986  poses  an  imminent  threat  of  market 
disruption  in  the  U.S.  China  is  the  second 
largest  supplier  of  cotton  shop  towels. 

In  September  1983.  the  U.S.  International 
Trade  Commission  (USITC)  determined  that 
the  U.S.  shop  towel  industry  was  suffering 
"material  injury".  The  USITC  decision  was 
based  upon  a  comparison  of  1980/1981  data 
with  data  from  1982/1983.  The  conditions  that 
led  to  the  Hnding  of  material  injury  continue 
to  exist  in  1986. 

In  spite  of  the  successful  antidumping 
action  against  imports  of  shop  towels  from 
China  and  successful  countervailing  duty 
actions  against  shop  towel  imports  from  other 
major  suppyling  countries,  the  "material 
injury"  that  the  USITC  found  in  1983  has 
never  been  remedied.  U.S.  production 
remains  well  below  1980-1981  levels  and 
imports  are  still  faf  above  the  levels  recorded 
in  those  years. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  shop  towels 
dropped  18  percent  in  1982-83  from  iH^980- 
81  level.  Although  U.S.  producers  rained 
some  of  their  1982-83  production  loss  in  the 
ensuing  years,  they  continued  to  lose  market 
share.  Moreover,  the  1986  production  level 
remained  10  percent  below  the  1980-81  level. 
The  U.S.  producers'  share  of  the  market  fell 
from  an  average  61  percent  in  1980-81  to  an 
average  58  percent  in  1982-83  to  51  percent  in 
1986.  The  U.S.  producers'  share  fell  to  48 
percent  during  the  last  half  of  1986. 

L-nports  and  Import  Penetration 

U.S.  imports  of  cotton  shop  towels 
increased  33  percent  since  1980-81.  reaching 
138  million  units  in  1986.  Imports  in  1985  and 
1986  remained  relatively  flat  at  138  million 
units,  reflecting  the  results  of  the  first  annual 
review  of  an  antidumping  order  against  shop 
towel  imports  from  China.  In  its  review,  the 
U.S.  Department  of  Commerce  found  dumping 
margins  as  high  as  80  percent  ad  valorem. 
The  Department's  finding  went  into  effect  in 
late  June,  1985.  During  the  second  half  1965 
and  the  first  half  of  1986,  imports  from  China 
were  low  and  had  a  clear  influence  on  the 
overall  import  levels.  In  the  second  half  of 
1986,  China's  exports  of  cotton  shop  towels 
began  to  surge  again  posing  an  imminent 
threat  of  market  disruption. 


The  ratio  of  imports  to  domestic  production 
increased  from  64  percent  in  1980-81  to  95 
percent  in  1986.  During  the  second  half  of 
1986,  the  ratio  increased  to  108  percent 

Import  Values 

Imports  from  China  are  entered  under 
TSUSA  No.  366.2840— cotton  shop  towels  not 
ornamented  and  not  jacquard-figured.  The 
duty-paid  landed  value  of  these  imports  from 
China  are  below  the  U.S.  producer  price  for 
comparable  towels. 

China — Market  Statement 

Category  644— Women 's.  Girls ',  and  Infants ' 
Man-Made  Fiber  Suits 

February  1987. 

Summary  and  Conclusions 

U.S.  imports  of  ^ategory  644  from  China 
were  17,247  dozeif  during  1986,  more  than  two 
and  one-half  times  the  6,489  dozen  imported 
in  1985. 

The  U.S.  market  for  Category  644  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  of  imports  from  China 
has  contributed  to  this  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  women's,  girls',  and 
infants'  man-made  fiber  suits  continues  to 
decline.  The  1984-85  average  production  level 
is  22  percent  below  the  1982-83  average  level 
and  45  percent  below  the  1980-81  average 
production  level.  The  U.S.  market  for 
domestically  produced  and  imported 
women's,  girls',  and  infants'  man-made  fiber 
suits  has  also  been  on  the  decline.  The  1984- 
85  average  market  is  18  percent  below  the 
1980-81  average  market.  Domestic 
manufacturers  not  only  absorbed  the 
contraction  in  the  market  but  lost  market 
share  to  imports.  The  domestic 
manufacturers'  share  of  this  market  declined 
from  an  average  89  percent  share  during 
1980-81  to  an  average  61  percent  share  during 
1984-85.  A  further  erosion  of  U.S.  market 
share  is  anticipated  in  1986. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  averaged  147  thousand  dozen 
annually  during  1980-81  with  an  average 
import-to-production  ratio  of  12  percent. 
Imports  increased  threefold  to  an  average 
level  of  442  thousand  dozen  during  1984-85. 
The  import-to-production  ratio  increased  to 
an  average  65  percent  during  this  period. 
Assuming  that  1986  U.S.  Category  644 
production  reaches  the  1984-85  average  level 
the  import-to-production  ratio  will  reach  79 
percent. 

Duty-Paid  Value  and  U.S.  Producer  Price 

Approximately  86  percent  of  Category  644 
imports  from  China  during  1986  entered  under 
three  TSUSA  numt>er8:  384.9158 — women's, 
girls',  and  infants'  man-made  fiber  woven 
suits,  of  identical  fabric,  having  a  jacket  with 
a  single  back  panel,  not  ornamented; 
384.9162 — women's,  girls',  and  infants'  man- 
made  fiber  woven  suits,  of  identical  fabric, 
not  ornamented;  384.9166— women's,  girls', 
and  infants'  man-made  fiber  woven  suits,  not 
of  identical  fabric,  not  ornamented.  TSUSA 
number  384.9162  alone  represents  62  percent 
of  Category  644  imports  from  China.  These 
suits  entered  the  U.S.  at  duty-paid  landed 
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values  below  U.S.  prodhicers'  prices  for 
comparable  suits. 

March  24, 1987. 

Ck>inmittee  for  the  ImplementatMNi  of  TextHe 
Agreements 

Coinnussioner  of  Qistom 
DepartmeiU  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Mr.  CommusioDer:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
m  Textiies  done  a1  Geneva  on  December  20. 
1973,  as  further  extended  on  Jiriy  31, 1966; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  between  the 
Covenmients  of  the  United  States  and  the 
People's  Republic  of  China:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
March  3a  1987,  entry  into  the  United  Stales 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manofactared  in  the  People's  Republic  of 
China  and  exported  during  the  ninety-day 
period  which  began  on  Febmary  27, 1967  and 
extends  through  May  27, 1967,  in  excess  of 
the  following  levels  of  restraint: 


Calegwy 

Ninaty.d%  restraint  Mnll  ■ 

35S-0  >  ._ _. 

369-S  " 

644 

309.630  pounds 
457.275  pounds. 
6.036  dozen. 

■  The  lin«i  «)■»«  iM  been  adfuMsd  lo  acooum  lor  any 
import*  eapoded  alter  February  28.  1967 
« In  Cstegoty  359.  only  TSUSA  ruimbef  384  5214 
'  m  Category  369.  onty  TSUSA  number  366.2840. 

Textile  products  in  Categories  359-D,  369-S 
and  644  which  have  .been  exported  to  the 
United  States  prior  to  February  27, 1987  shall 
not  be  subject  to  this  directive. 

Textile  products  in  Categories  359-D.  369-S 
and  644  which  have  been  released  from  the 
cnstody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  US.C.  1448(b)  or 
1484(aMl)(  A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  pubhshed  in 
the  Federal  Re^ster  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3. 1963  (48  FR  19924).  December 
14,  1983,  (48  FR  55607),  December  30. 1983  (48 
FR  57584),  April  4.  1964  (49  FR  13397).  June  28, 
1984  [49  FR  26622),  July  16,  1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782)  July  14, 1986 
(51  FR  25366)  and  in  Statistical  Headnote  5, 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

TTie  Committee  for  the  hnplementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a^(ll. 


Sincerdy, 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Boc.«7-6751  Filed  »-26-»7;  8:45  am] 

BIUJNQ  CODE  3S10-OR-M 


DEPARniEMT  OF  DEFENSE 

Office  of  the  Secretary 

P\itst\c  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

SUMHAirr:  The  Departiaent  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  tfae  ptrovisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter 3S).  Each  entry  contains  the 
following  infbnnation:  (1)  Type  of 
submissloii;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3]  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Resporndeat;  (S)  An  estimate  of  the 
rramer  of  re^wnsesi  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
commertts  regarding  the  information 
collection  are  to  be  forwarded:  [S]  The 
point  of  coatact  from  whom  a  copy  of 
the  infomation  proposal  may  be 
obtained. 

Extension 

Personal  Security  Questionnaire 
(IndustriaKNAC):  DD  Form  48,  and 
Personnel  Security  Questionnaire 
(Updating);  DD  Forra  48  .3.  (0704-0005) 

Forms  i^ed  to  obtain  personal  data 
from  a  U.S.  citizen  being  considered  for 
a  DoD  Oonfidential/Secret  Personnel 
Security  Clearance,  or  a  OSE 
determination  at  the  Confidential /Secret 
level;  and  to  obtain  current/updated 
personal  data  to  process  a  clearance 
action  when  an  individual  with  a 
security  clearanoe  is  transferring 
employment  from  one  contractor  to 
another  within  a  12-month  period  and 
requires  a  security  clearance  in  new 
employment.  Also  used  in  converting  a 
User  Agency  Clearance  to  an  Industrial 
Security  Clearanoe. 
Number  of  respondents:  DD-48 — 

102,000:  DD-^8-3— 57,000 
Number  of  responses  per  respondent — 1 
Number  of  hours  per  response:  DD— 48 — 

40  miautes;  DD-48— 10  minutes 
AOORESSES:  Comments  are  to  be 
forwarded  to  Utr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Bbildtng.  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vilretlo.  DoD 


CTeaTamoe  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington.  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 

SUPPLEWEHTARY  INFORMATION:  A  copy 

of  the  information  collection  proposal 
may  be  obtained  from  Mr.  Dale  L. 
Hartig.  DIS.  Chief,  Information  and 
Public  Affairs,  1900  Half  Street,  SW., 
Washington.  DC  20324-1700.  telephone 
(202]  475-1082. 
Linda  M.  Lawsan, 

Alternate  OSO  Federal  ftegister Liaison 
Officer.  Department  of  Debase. 

March  24. 1987. 

[FR  Doc.  87-6802  Fried  3-26-67;  8:45  am] 

BIUJNG  CODE  3«10-0«-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advieory  Commtttee  Meeting 

summary:  Working  Group  C  (Mainly 
Opto  Electronic*]  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED] 
announces  a  closed  session  meeting. 

date:  The  meeting  will  be  held  at  0900. 
Friday  May  1, 1987. 

ADDRESS:  The  meeting  will  be  held  at 
Naval  Research  Laboratory.  4555 
Overlook  Ave..  SW,  Bldg.  210,  Room 
1212.  Washington.  DC  2037S. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  Weiss,  AGED  Secretariat.  201 
Varick  Street.  New  York.  10014. 

SUPPI-EMENTIMtY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Pro)ects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  detectors  and  lasers. 
The  review  will  include  classified 
program  details  throughout. 

In  accordance  with  section  10(d]  of 
Pub.  L.  No.  92-463.  as  amended.  (5 
U.S.C.  App.  II  10(d)  [1982]).  it  has  been 
determined  ftiat  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b{c](l]  (1982).  and  that 
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accordingly,  this  meeting  will  be  closed 
to  the  public. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
March  24. 1987. 
(FR  Doc.  87-6803  Filed  3-2&-87;  8:45  am] 

MLLNIQ  CODE  M10-01-M 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
date:  The  meeting  will  be  held  at  0900, 
Friday,  May  1, 1987. 

ADDRESS:  The  meeting  will  be  held  at 
Naval  Research  Laboratory,  4555 
Overlook  Ave.,  SW.,  Bldg.  207,  Room 
155,  Washington,  DC  20375. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Terry,  AGED  Secretariat,  2011 
Crystal  Drive  Arlington,  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
March  24, 1987. 
[FR  Doc.  87-6804  Filed  3-26-87;  8:45  am] 

BHJJNO  CODE  M10-01-M 
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DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 


(AGED)  announces  a  closed  session 
meeting. 

DATE:  The  meeting  will  be  held  at  0900, 
Friday,  May  1, 1987. 

ADDRESS:  The  meeting  will  be  held  at 
Naval  Research  Laboratory,  4555 
Overlook  Ave.,  SW.,  Bldg.  226.  Room 
104,  Washington,  DC  20375. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Summer,  AGED  Secretariat,  201 
Varick  Street,  New  York,  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  TTie  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave,  tubes,  solid  state 
microwave,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include 
classifed  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  §  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c){l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
March  24, 1987. 
[FR  Doc.  87-6805  Filed  3-26-87;  8:45  am] 

WLUNQ  CODE  U10-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATE:  The  meeting  will  be  held  at  1300, 
Friday,  May  1, 1987. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research, 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  Suite  307,  Arlington.  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Slater,  AGED  Secretariat,  201 
Varick  Street,  New  York,  10014. 


SUPPLEMENTARY  INFORMATION:  Tne 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Linda  M.  Lawson, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
March  24, 1987. 
[FR  Doc.  87-6806  Filed  3-2&-e7;  8:45  am] 

BILUNG  CODE  mO-OI-M 


Graduate  Medical  Education  Advisory 
Committee;  Meeting 

AGENCY:  Department  of  Defense 
Graduate  Medical  Education  Advisory 
Committee. 

ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
Pub.  L.  92-463.  notice  is  hereby  given 
that  an  open  meeting  of  the  Department 
of  Defense  Graduate  Medical  Education 
Advisory  Committee  has  been 
scheduled  as  follows: 

DATE:  April  17, 1987,  8:00  a.m.  to  5«) 

p.m. 

ADDRESS:  Sheraton  National  Hotel, 
Columbia  Pike  and  Washington 
Boulevard,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Michael  Herndon, 
Executive  Secretary.  DoD  Graduate 
Medical  Education  Advisory  Committee, 
Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  Room  3E349, 
the  Pentagon,  Washington,  DC,  20301 
(202)  694-5355. 

SUPPLEMENTARY  INFORMATION:  This  will 

be  the  ninth  meeting  of  the  Committee. 
Presentation  of  the  services  selection 
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results  for  AY  87  will  be  made.  The 
Advisory  Committee  will  review  the 
results  Off  the  survey  of  academic 
medical  institutions  in  January  1987.  The 
Committee  will  also  review  the  draft 
Committee  report. 
Patricia  H.  Means, 

OSD  Federal  Rfgister  Liaison  Officer. 
Departwenl-of  Defense. 
March  24, 1987. 

[FR  Doc.  87-6707  Piled  3-2&-87:  6:45  am) 

HUMG  CODE  MMMH-H 

Defense  Science  Board  Task  Force  on 
Computer  Appications  to  Traink>g  and 
Wargaming;  Meetirtg* 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Computer  Applications  to 
Training  and  WaTgaming  will  meet  in 
closed  session  on  April  23-24,  May  21- 
22,  and  fune  16-17, 1987  at  the  Pentagon, 
Arlington,  Virginia;  the  National 
Defense  University,  Washington,  DC; 
and  the  Institute  for  Defense  Analyses, 
Alexandria,  Virginia,  respectively. 

The  mission  of  the  Deiense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  study  how  to  integrate 
anticipated  advances  in  computer 
technology  with  ongoing  simulation 
efforts,  supporting  training  and 
wargaming  for  joint  warfighting. 

In  accordance  with  section  10(d]  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  hsted  in  5  U.S.C. 
552b{c)(l)  (1982),  and  that  accordingly 
these  nieetings  will  be  closed  to  the 
public. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
March  24. 1987. 

[FR  Doc.  8^-6709  Filed  3-28-87;  8:45  am] 

BILLING  CODE  3STB-01-M 


Defense  Science  Board  Task  Force  on 
Special  Systems  Subgroup,  Pacific 
Command  Air  Defense;  Meetings 

action:  Notice  of  Advisory  Committee 
Meetings. 

StMiMAirr:  The  Defense  Science  Board 
Task  Force  on  Pacific  Command  Air 
Defense,  ^jecial  Systems  Subgroup  will 


meet  in  closed  session  on  April  7  and 
May  7, 1987  at  the  Center  for  Naval 
Analyses,  Alexandria,  Vii^inia. 

The  mission  of  the  Defense  Science 
Board  is  to  .advise  the  Secretary  of 
Defense  and  the  Undersecretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  eKamine  systems  related  to 
defense  cspabifities  for  shore 
installartions  in  the  Pacific  Command 
and  assess  relevant  technology, 
equipnKnt,  and  modernization  plans. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  82-463,  as  amended  (5  U.S.C. 
App.  U.  (1962)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
coacera  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Patricia  B.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
March  24, 1987. 

[FR  Doc.  87-6788  Filed  3-28-87;  «:45  am] 

BILUNQ  OaOC  3VI».*1^ 


Departattent  of  the  Array 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  fsUowing  committee  meeting: 

Name  of  Coaimittee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  &-10  April  1987. 

Times  of  Meeting:  0830-1630, 9  April 
1987;  0830-1330,  10  April  1967. 

Place:  Headquarters,  US  Army 
Communications  and  Electronics 
Commaid  9  April  1987,  and 
Headquarters,  Joint  Tactical  Command, 
Control  and  Communications  Agency  10 
April  1987.  Both  agencies  are  located  at 
Fort  Monmouth,  New  Jersey. 

Agenda:  The  Army  Science  Board  Ad- 
Hoc  Panel  on  Army  Inlonnation  Mission 
Area  (IMAJ  Concepts  and  Architecture 
will  meet  to  gather  facts  for  its  study. 
On  the  first  day  the  panel  will  conduct  a 
discussion  with  PM  ACCS  and  various 
system  managers  to  determine  the 
current  status  of  developmental  tactical 
communication  and  information 
management  systems.  On  the  second 
day  of  the  meeting  the  panel  will  hear 
briefmgs  on  tactical  Information 
Management  programs  at  Theater  and 
above  from  the  JTC3A  agency.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 


permttted  by  the  committee.  Contact  the 

Army  Science  Board  Administrative 

Officer.  Sally  Warner,  forftnther 

information  at  (2023  695-7046. 

Sally  A.  Wailier, 

Administrative  Officer,  Army  Science  Board. 

FR  Doc.  87-8959  Filed  3-26-87;  10:11  am] 

BILUNQ  CODE  3710-0«-M 


Corps  of  Engineers,  Department  of 
ttw  Army 

Intent  To  Prepare  a  Supplement  to  tlie 
Draft  Environmental  Impact  Statement, 
Second  Lock  at  Locks  and  Dam  26 
(Replacement);  Mississippi  River, 
Alton,  IL  and  MO 

AOENCV:  U.S.  Array  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  intent  to  prepare  a        1 
supplement  to  a  draft  environmental 
impact  statement. 

suMMAmr: 

1.  Proposed  action.  The  proposed 
action  consists  of  constructing  a  600-foot 
second  lock  at  the  Locks  and  Dam  26 
(Replacement)  project,  on  the 
Mississippi  River  near  Alton,  Illinois. 
The  second  lock  was  authorized  by  ' 
Congress  with  Pub.  L.  99^68  on  August 
15. 1985. 

2.  Background.  The  St.  Louis  District 
distributed  the  document.  Draft 
Environmental  Impact  Statement, 
Second  Lock  at  Locks  and  Dam  26 
(Replacement),  Mississippi  River,  Alton, 
Illinois  and  Missouri,  for  public  review 
in  October  1986.  This  review,  which 
included  thsee  public  meetings,  ended 
December  9, 198&  The  majority  of 
comments  from  all  sources  expressed 
the  opinion  that  the  Draft  Environmental 
Impact  Statement  was  deficient. 

The  comaoUs  identified  a  number  of 
items  for  wkich  additional  discussion  in 
the  Draft  Environmental  Impact 
Statement  it  desired,  including: 

a.  Revised  Draft  versus  Final  ESS; 

b.  Fish  and  wildlife  mitigation; 

c.  Navigable  tributaries; 

d.  Low  probability/high  impact 
events; 

e.  Actions  to  avmd  or  minimize 
impacts; 

f.  Secondary  impacts; 

g.  Water  quality  impacts: 
h.  Cumulative  impacts;  and 

i.  Disposition  of  old  Lock  and  Dam  26. 

These  issues  have  been  carefully 
reviewed  and  the  decision  made  to 
publish  a  Sqppienent  to  the  Draft 
Environmental  Impact  Statement.  This 
docament  Will  present  additional 
information  for  those  topics  identified 
above. 
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With  regard  to  item  b..  "Fish  and 
Wildlife  Mitigation",  the  St.  Louis 
District  will  prepare  a  separate 
Mitigation  Report.  This  Mitigation 
Report  will  evaluate  various  alternatives 
for  mitigating  impacts  to  significant 
resources  due  to  the  construction  and 
operation  of  the  Second  Lock. 

3.  Public  involvement.  The  St.  Louis 
District  will  continue  its  coordination 
with  involved  Federal  and  state 
agencies;  public  interest  groups,  and  the 
general  public.  At  this  time  no  public 
meetings  are  planned. 

4.  Estimated  compJetion  date.  The 
Supplement  to  the  Draft  Environmental 
Impact  Statement  is  scheduled  for  public 
review  in  September  1987.  Questions 
about  the  proposed  document  should  be 
addressed  to:  Mr.  Owen  D.  Dutt.  Chief. 
Environmental  Analysis  Branch.  U.S. 
Army  Engineer  District.  St.  Louis.  210 
Tucker  Boulevard,  North.  St.  Louis, 
Missouri  63101-1986,  Commercial  Phone: 
(314)  263-5711,  FTS:  273-5711. 

Dated:  March  18. 1987. 
DanM  M.  Wibm. 

Colonel  Corps  of  Engineers,  District 

Engineer. 

[FR  Doc.  87-8668  Filed  3-26-87;  8:45  am] 

BILUNO  CODE  l710-6S-a 


Intent  To  Prepare  a  Supplement  to  the 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  Wilmington  Harbor, 
Northeast  (Cape  Fear)  River  Project, 
New  Hanover  and  Brunswicit  Counties, 
NC 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  the  final  environmental 
impact  statement. 

summary: 

1.  The  proposed  project  was 
authorized  by  the  Water  Resources 
Development  Act  of  1986  (Pub.  L.  99- 
662).  The  project  contains  the  following 
components 

a.  Widening  of  the  Fourth  East  Jetty 
Channel  by  100  feet  on  the  west  side  at 
a  depth  of  38  feet  for  a  distance  of  about 
8.000  feet. 

b.  Deepening  of  the  navigation 
channel  from  32  feet  to  35  feet  at  a  width 
of  400  feet  between  Castle  Street  and 
the  N.C  133  bridge. 

c.  Widening  of  the  turning  basin  just 
upstream  from  the  mouth  of  the 
Northeast  Cape  Fear  River  by  100  feet  to 
a  depth  of  35  feet. 

d.  The  acquisition  in  fee  simple,  or 
conservation  easement  if  less  costly,  of 
2,800  acres  of  wedands,  bluffs,  and 
buffer  strips  for  about  6  miles  along  the 
Northeast  Cape  Fear  River,  and 
provision  for  the  management  of 


acquired  lands  by  an  appropriate 
interest. 

Authorized  overdepth  dredging 
provides  for  2  feet  of  overdepth  in  areas 
of  earth  and  3  feet  of  overdepth  in  areas 
of  rock.  Partial  deepening  of  the  harbor 
to  35  feet  between  Castle  Street  and  the 
N.C.  133  bridge  was  accomplished  by 
local  interests  in  1977-78.  Congressional 
authorization  is  to  complete  the 
deepening  and  to  maintain  this  segment 
of  the  harbor  at  this  new  depth. 

2.  Althematives  to  the  proposed 
project  include  the  retention,  deletion,  or 
modification  of  the  project  camponents 
oudined  above.  Also  being  considered  is 
the  no  action  alternative. 

3a.  AH  private  interests  and  Federal, 
State,  and  local  agencies  having  an 
interest  in  the  project  are  hereby 
notified  of  project  authorization  and  are 
invited  to  comment  at  this  time.  The 
scoping  process  for  the  project  is  being 
initiated  and  will  involve  all  known 
interested  parties. 

3b.  The  significant  issues  to  be 
analyzed  in  the  Supplement  to  the  FEIS 
are  as  follows:  (1)  The  impacts  of  the 
harbor  improvements  on  the  economic 
development  of  the  region;  (2)  impacts  to 
commercially  important  fish  species;  (3) 
impacts  to  migratory  waterfowl;  (4) 
impacts  to  cultural  resources;  (5) 
impacts  to  endangered  species;  (6) 
project  induced  impacts  on  the  large 
expanses  of  wetlands  lying  upstream  of 
the  proposed  harbor  improvements;  and 
(7)  alternative  management  plans  and 
managing  agencies  for  the 
environmental  lands. 

3c.  The  lead  agency  for  this  project  is 
the  U.S.  Army  Engineer  District, 
Wilmington.  Cooperating  agency  status 
has  not  been  assigned  to,  or  requested 
by,  any  other  agency. 

3d.  The  Supplement  to  the  FEIS  is 
being  prepared  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  and  will 
address  the  project's  relationship  to  all 
other  applicable  Federal  and  State  law 
and  Executive  Orders. 

4.  A  scoping  letter  requesting  input  to 
the  study  will  be  sent  to  all  known 
interested  parties.  No  formal  scoping 
meetings  are  currenUy  planned; 
however,  the  identification  of  any 
significant  issues  relating  to  the  project 
by  others  will  result-in  coordination 
with  appropriate  interests  as  needed. 

5.  The  Supplement  to  the  Final 
Environmental  Impact  Statement  for  the 
project  is  currently  scheduled  for 
distribution  to  the  public  in  January 
1988. 

ADDRESS:  Questions  about  the  proposed 
action  and  reports  should  be  directed  to 
Mr.  William  Adams,  Environmental 


Resources  Branch,  U.S.  Army  Engineer 
District,  Wilmington.  Post  Office  Box 
1890,  Wilmington,  North  Carolina  28402- 
1890,  telephone:  (919)  343-4748  or  FTS 

671-4748. 

Dated:  March  13, 1987. 
Paul  W.  Woodbury. 

Colonel.  Corps  of  Engineers.  District 

Engineer. 

|FR  Doc.  87-6670  Filed  3-26-87;  8:45  am] 

BILUNG  CODE  3710-GN-M 


Department  of  the  Navy 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
folloMTing  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

Navy  Advertising  Effectiveness  Study 
(NAES).  0703-0032. 

Siu-vey  measures  recruiting 
advertising  effectiveness  and  provides 
data  strategies  to  be  used  in  advertising. 
Target  market  is  male  youth  16-21  years 
old. 

Individuals 
Responses  2,000 
Burden  hours  1,000 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer.  Room  3235.  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson-David  Highway.  Suite  1204, 
Arlington.  VA  22202-4302.  telephone 
(202)  746-0933. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  Dr. 
Charles  Jamison,  Associate  Research 
Director.  U.S.  Navy  Recruiting 
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Ljmmand,  Arlington,  Virginia, 
telephone  (212)  869-3131. 
Linda  M.  Lawson, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
March  24, 1987, 
|FR  Doc.  87-6807  Filed  3-26-87;  8:45  am] 

BILLING  CODE  3*10-01-41 

DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  To  Implement  the  International 
Energy  Program;  Meeting 

In  accordance  with  section 
252(cKl)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)),  the  following  meeting 
notice  is  provided: 

A  meeting  of  Subcommittee  C  of  the 
Industry  Advisory  Board  (lAB)  to.  the 
International  Energy  Agency  (lEA)  will 
be  held  on  April  2  and  3, 1987,  at  the 
offices  of  Texaco,  Inc.,  2000  Westchester 
Avenue,  White  Plains.  New  York, 
beginning  at  10:00  a.m.  on  April  2.  The 
agenda  for  the  meeting  is  as  follows: 

1.  Opening  remarks. 

2.  Review  of  draft  of  Second  Plan  of 
Action. 

3.  Future  work  program. 

With  respect  to  the  draft  plan  of 
action  referred  to  in  the  above  agenda,  it 
should  be  noted  that  section  252(d)  of 
the  Energy  Policy  and  Conservation  Act 
provides  that  before  a  plan  of  action  can 
be  made  effective,  it  must  be  approved 
by  the  Attorney  General,  after 
consultation  with  the  Federal  Trade 
Commission,  which  is  required  to 
publish  in  the  Federal  Register  its  views 
as  to  whether  the  plan  of  action  should 
be  approved.  Section  6(c)(1)  of  the 
existing  "Voluntary  Agreement  and  Plan 
of  Action  to  Implement  the  International 
Energy  Program"  (2  CCH  Federal  Energy 
Guidelines,  para.  15,845)  further  requires 
that  the  Secretary  of  Energy  approve  a 
plan  of  action,  before  it  may  be  carried 
out. 

As  permitted  by  10  CFR  209.32,  the 
usual  7-day  notice  period  has  been 
shortened  because  unanticipated 
procedural  delays  prevented  processing 
in  sufficient  time  to  provide  such  notice. 

As  provided  in  section  252(c){l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  this  meeting  is  open  only  to 
representatives  of  members  of 
Subcommittee  C  of  the  lAB,  their 
counsel,  representatives  of  the 
Departments  of  Energy,  Justice,  State, 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office, 
representatives  of  committees  of 
Congress,  representatives  of  the  lEA, 
representatives  of  the  Commission  of 


the  European  Communities,  and  invitees 
of  the  LAB  or  the  lEA. 

Issued  id  Washington,  DC,  March  24, 1987. 
|.  Michael  Farrell, 
General  Counsel. 
(PR  Doc.  87-6818  Filed  3-28-87;  8:45  am) 

BILL  COOE  ««SO-01-M 


[Docl(etNos.CP87-235-000  etal.] 

Natural  Gas  Certificate  Filings; 
Southern  Natural  Gas  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Co. 

[Docket  No.  CP87-235-000) 
March  20, 1987. 

Take  notice  that  on  March  9, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-235-000  an  application  pursuant  to 
section  7{c)  of  the  Natural  Gas  Act  for  a 
limited-tenn  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  transport  natural  gas  on 
behalf  of  Atlanta  Gas  Light  Company 
(Atlanta),  acting  as  agent  for  Fort 
Howard  Paper  Company  (Fort  Howard), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspectioa. 

It  is  stated  that  gas  purchased  by  Fort 
Howard  from  SNG  Trading  Inc.,  Entrade 
Corporation,  and  Consolidated  Fuel 
Supply,  Inc.,  would  be  delivered  to 
Southern  at  various  existing  points  of 
receipt  on  Southern's  contiguous 
pipeline  system.  Southern  proposes  to 
transport  on  an  interruptible  basis  up  to 
9.865  billion  Btu  equivalent  of  gas  per 
day  for  Atlanta  to  Atlanta's  Savannah 
No.  4  Meter  Station  in  Effingham 
County,  Georgia  for  ultimate  delivery  by 
Atlanta  to  Fort  Howard's  plant  in 
Effingham  County,  Georgia. 

Southern  requests  that  the  proposed 
transportation  be  authorized  for  a  term 
expiring  on  October  31, 1988. 

Southern  states  that  its  agreement 
with  Atlanta  provides  that  Atlanta  shall 
pay  Southern  each  month  the  following 
rates  for  performing  the  proposed 
transportation  service: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  (Jemand  of  Atlanta,  the 


transportation  rate  shall  be  48.2  cents 
per  million  Btu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  sucli 
day  to  Atlanta  exceed  the  daily  contract 
demand  of  Atlanta,  the  transportation 
rate  for  the  excess  volumes  shall  be  77.6 
cents  per  million  Btu. 

Additionally,  Southern  indicates  that 
it  would  collect  from  Atlanta  the  GRI 
surcharge  of  1.52  cents  per  Mcf,  or  such 
other  GRI  funding  unit  or  surcharge  as 
the  Commission  or  other  government 
authority  may  from  time  to  time  by 
order  or  specific  applicability  or 
otherwise  prescribe  or  approve. 

Southern  states  that  the  proposed 
transportation  service  would  be 
conditioned  upon  the  availability  of 
capacity  sufficient  for  Southern  to 
perform  the  proposed  services  without 
detriment  or  disadvantage  to  Southern's 
obligations  to  its  customers  who  are 
dependent  on  its  general  system  supply. 
'    Comment  dote:  April  10, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  Nos.  CP86-108-007  and  CP86-133- 
008 

March  20, 1987, 

Take  .notice  that  on  March  2, 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Petitioner),  701  East  22nd 
Street,  Lombard,  Illinois,  60148,  filed  in 
Docket  Nos.  CP86-108-007  and  CP86- 
133-008,  a  petition  to  amend  the  order 
issued  May  1, 1986,  in  Docket  Nos. 
CP86-133-000,  and  CP86-133-000,  as 
amended  pursuant  to  section  7  of  the 
Natural  Gas  Act  so  as  to  authorize 
Petitioner  to:  (l)(a)  Extend  the  term  of 
its  transportation  for  United  States  Steel 
Corporation,  now  known  as  USS,  a  unit 
of  USX  Corporation  (USS),  as 
authorized  in  Docket  No.  CP86-108,  from 
April  30, 1987  until  April  30, 1989:  (b) 
increase  the  maximum  daily  volume  of 
natural  gas  that  may  be  transported 
under  Docket  No.  CP86-108  to  110 
billion  Btu;  (c)  add  three  additional 
delivery  pointe  on  Petitioner's  Calumet 
line  in  Cook  County,  Illinois:  and  (2) 
extend  the  term  of  its  transportation  for 
USS,  as  authorized  in  Docket  No.  CP86- 
133,  from  April  30, 1987,  until  April  30, 
1989,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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In  Docket  No.  CP86-108  Petitioner 
was  previously  authorized  to  transport 
up  to  a  maximum  of  80  billion  Blu  per 
day  on  an  interruptibie  basis  for  USS  for 
ultimate  delivery  to  USS  at  its  Gary  and 
South  Chicago  Works  plants,  it  is  stated. 

It  is  indicated  that  under  Docket  No. 
CP86-133  Petitioner  was  previously 
authorized  to  transport  up  to  a 
maximum  of  50  billion  Btu  per  day  on  an 
interruptibie  basis  for  USS,  which  gas  is 
ultimately  delivered  to  USS  at  its  Lorain 
and  Haverhill,  Ohio  plants. 

Comment  date:  April  10, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Alabama-Teonemee  Natural  Gas  Co. 

(Docket  No.  CP87-231-000 
March  23. 1987. 

Take  notice  that  on  March  5, 1987. 
Alabama-Tennessee  Natural  Gas 
Company  (A-T).  P.O.  Box  918,  Florence. 
Alabama  35631.  Hied  in  Docket  No. 


CP87-231-000  an  application  in 
accordance  with  the  provisions  of 
section  7(c)  of  the  Natural  Gas  Act,  and 
the  rules  and  regulations  of  the  Federal 
Energy  Regulatory  Commission  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  increased  sales  to 
existing  customers,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

A-T  requests  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  increase  the  maximum  contract 
quantity  presendy  authorized  for 
delivery  to  one  direct  industrial 
customer  and  six  resale  customers  who 
have  indicated  a  current  need  for  an 
additional  peak  day  gas  supply.  A 
summary  of  the  changes  is  attached  as 
an  appendix.  A-T  stales  that  all  of  these 
customers  have  indicated  their  desire 
and  willingness  to  execute  agreements 
for  these  additional  volumes  of  gas  as 
soon  as  appropriate  action  is  taken  or 


authorized  by  each  municipality's 
governing  body.  It  is  indicated  that  the 
gas  to  be  made  available  for  these 
increases  in  contract  volume  is  gas 
which  has  previously  been  made  under 
a  long  term  contract  for  direct  industrial 
sale.  It  is  indicated  that  the  direct 
industrial  customer.  Tennessee  Valley 
Authority  (TVA).  desires  to  eliminate  its 
firm  sales  obligation.  A-T  states  that  the 
total  volume  reduction  is  therefore  being 
made  available  on  a  firm  basis  to  those 
customers  who  have  requested 
additional  volumes  of  firm  gas.  It  is 
stated  that  A-Ts  resale  customers  have 
long-time  commitments  to  provide 
natural  gas  service  in  areas  where 
alternate  fuels  are  being  used  at 
additional  expense  to  the  consumer. 

A-T  states  that  there  is  no 
construction  of  facilities  necessary  in 
connection  with  this  application. 

A-T  also  indicates  that  it  is 
concurrently  filing  an  application  to 
abandon  the  firm  sales  to  TVA. 


Apptwojx.— Alabama-Tennessee  Natural  Gas  Company  Tabulation  of  Present  Contract  Volumes  and  Proposed  Maximum  Daily  Firm 

Quantities 


(MCF) 


noposad 

change 


Proposed 
contraci 
votume 


Sekner,  Tennessee 

HussawMw,  AMbAMa . 


ShelMd.  Alabama   . 
Fiorance.  AMbSfna   . 

Decatur.  Aiabema 

HuntsvMe.  Alabama.. 
Athens. 
iHartsek. 
North  Olabawa  Gas  Ostncl .. 


Hardm  County  Gas  Company 

luka.  UliiiHu^Mi 

Tishonanao.  Miliaiia<ipi 

Cherokee.  Alabama _ 

LawrenceOjiban  Countes  Gs  Dstticl.. 
MouNorv  I 


North  MssssHipi  Natural  Gas  Company 

Total  Wholesale  Sales 

Direcl  Customers: 

A(TX)co  Chermcals  Corporaliaa 

Reynolds  Metals  Comfiany 

Tennessee  Valley  Auttx>nly 

Champton  international  Corporatioo 

Tenr>essee  Rrver  Pulp  &  Paper  Company 


Total  Oirecl  Sales .. 

Company  Use. 

Total 


1.764 
3.682 
4JH 
S.S40 

laiM 

37JS8 
3.000 

t.sse 

a.726 
537 

1.400 
S30 

3S0 
1.499 
1^39 

•27 


735 


1.000 
940 
723 


400 
1S6 


102.471 

4.900 

17.560 

5.000 

200 

0 


3.993 


<5.000) 


•30 


27.350 

0 

129.921 


2.499 

3.662 

4.355 

5.940 

12.121 

17.294 

37.558 

4.000 

2.499 

9.449 

SS7 

1.800 

725 

350 

1.499 

1.238 

927 


106.464 

4.600 

17.550 

0 

200 

330 


(4.670)  22.680 

0  I  0 

(677)  ;  129.144 


Comment  date:  April  13, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Alabama-Tennessee  Natural  Gas  Co. 

(Docket  No.  CP87-232-0(X)l 
March  23, 1987. 

Take  notice  that  on  March  5, 1987, 
Alabama-Tennessee  Natural  Gas 
Company  (A-T),  P.O.  Box  9ia  Florence. 
Alabama  35631.  filed  in  Docket  No. 
CP87-232-000  an  appUcation  pursuant  to 


section  7(b)  of  the  Natural  Gas  Act,  as 
amended,  and  the  rules  and  regulations 
of  the  Federal  Energy  Regulatory 
Commission  for  permission  and 
approval  to  abandon  certain  natural  gas 
sales,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  virith  the 
Commission  and  open  to  public 
inspection. 

A-T  indicates  that  under  a  service 
agreement  dated  December  30, 1985.  A- 
T  presently  sells  natural  gas  to  the 


Tennessee  Valley  Authority  (TVA)  on  a 
firm  basis,  with  a  contract  demand  of 
5,000  Mcf  per  day,  delivered  to  TVA's 
National  Fertilizer  Development  Center 
at  Muscle  Shoals,  Alabama.  A-T  states 
that  the  level  of  sales  to  TVA  was 
certificated  by  the  Commission  in 
Alabama-Tennessee  Natural  Gas 
Company,  33  FPC 1  (January  4, 1965). 

It  is  indicated  that  the  service 
agreement  under  which  A-T  sells 
natural  gas  is  presently  scheduled  to 
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expire  on  October  1, 1987.  However,  A- 
T  slates  that  TVA  has  requested  an 
earlier  termination  of  the  service  to  be 
effective  on  the  date  the  instant 
application  is  approved. 

A-T  indicates  that  the  abandonment 
of  the  sales  herein  would  not  result  in 
the  abandonment  of  any  facilities 
presently  in  use,  since  A-T  intends  to 
provide  transportation  and  interruptible 
sales  services  to  TVA  as  set  forth  in 
Alabama-Tennessee  Natural  Gas 
Company.  Docket  No.  CP87^6-000,  filed 
October  30, 1986. 

A-T  states  that  the  firm  capacity 
which  would  be  made  available  by  the 
instant  partial  abandonment  has  been 
offered  to  A-T's  other  customers  and  a 
proposal  to  reallocate  that  capacity  is 
being  filed  concurrently  with  this 
abandonment  application. 

It  is  alleged  that  the  proposed 
abandonment  of  sales  to  TVA  would  not 
result  in  the  abandonment  or  diminution 
of  natural  gas  service  presently  being 
rendered  by  A-T  to  any  of  its  other 
customers. 

Comment  date:  April  13,  1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Lone  Star  Gas  Co.,  A  Division  of 
ENSERCH  Corp. 

(Docket  No.  CP87-230-000| 
March  23. 1987. 

Take  notice  that  on  March  5, 1987. 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Applicant).  301 
South  Harwood  Street.  Dallas.  Texas 
75201,  filed  in  Docket  No.  CP87-230-000 
an  application  pursuant  to  section  7(b) 
of  the  .Natural  Gas  Act  for  permission 
and  approval  to  abandon  certain 
facilities  for  the  transportation  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  requests  permission  and 
approval  to  abandon  and  retire  from 
service  the  following  pipeline  facilities: 

(1)  Allof  LineFX^58-T. 
approximately  3,637  feet  of  6-inch 
pipeline  facilities  in  Carter  County, 
Oklahoma; 

(2)  All  of  Line  FX-576-T, 
approximately  3.600  feet  of  2-inch 
pipeline  facilities  in  Carter  County. 
Oklahoma; 

(3)  All  of  Line  FX-592-T. 
approximately  6  feet  of  2-inch  pipeline 
facilities  in  Jefferson  County,  Oklahoma; 

(4)  All  of  Line  FX-610-T, 
approximately  8  feet  of  2-inch  pipeline 
facilities  in  Cotton  County,  Oklahoma; 

(5)  All  of  Line  FX-61&-T. 
approximately  9  feet  of  2-inch  pipeline 
facilities  in  Stephens  County,  Oklahoma; 


(6)  All  of  Line  FX-617-T. 
approximately  10  feet  of  2-inch  pipeline 
facilities  in  Jefferson  County.  Oklahoma; 

(7)  All  of  Line  FX-618-T. 
approximately  10  feet  of  2-inch  pipeline 
facilities  in  Carter  County.  Oklahoma; 

(8)AllofLineFX-63ft-T. 
approximately  1,335  feet  of  3-inch 
pipeline  facilities  in  Garvin  County. 
Oklahoma; 

(9)  All  of  Line  GN-10&-T. 
approximately  10  feet  of  3-inch  pipeline 
facilities  in  Grayson  County.  Texas; 

(10)  All  of  Line  GN-llO-T. 
approximately  19  feet  of  3-inch  pipeline 
facilities- in  Grayson  County.  Texas; 

(ll)AllofLineGN-117-T. 
approximately  18  feet  of  2-inch  pipeline 
facilities  in  Bryan  County.  Oklahoma; 

(12)  A  portion  of  Line  GDHB. 
approximately  7,103  feet  of  6-inch 
pipeline  facilities  in  Stephens  County, 
Oklahoma; 

(13)  A  portion  of  Line  TDA, 
approximately  10,799  feet  of  6-inch 
pipeline  facilities  in  Stephens  County, 
Oklahoma; 

(14)  A  ijortion  of  Line  GDHA. 
approximately  118  feet  of  6-inch  pipeline 
facilities  in  Stephens  County.  Oklahoma; 

(15)  A  portion  of  Line  Al6. 
approximately  1.550  feet  of  2-inch  and 
11.620  feet  of  4-inch  pipeline  facilities  in 
Wichita  County,  Texas; 

(16)  A  portion  of  Line  TF, 
approximately  20.307  feet  of  10-inch 
pipeline  facilities  in  Stephens  County, 
Oklahoma; 

(17)  All  of  Line  A28,  approximately 
1.145  feet  of  2-inch  pipeline  facilities  in 
Wilbarger  County,  Texas; 

(18)  All  of  Line  Al8.  approximately 
660  feet  of  4-inch  and  19.330  feet  of  6- 
inch  pipeline  facilities  in  Wichita 
County,  Texas; 

(19)  All  of  Line  A18-5,  approximately 
878  feet  of  2-inch  and  2,939  feet  of  3-inch 
pipeline  facilities  in  Wichita  County, 
Texas;  and 

(20)  All  of  Line  A18-6.  approximately 
56  feet  of  2-inch  and  5,235  feet  of  4-inch 
pipeline  facilities  in  Wichita  County. 
Texas. 

Applicant  states  that  the  pipeline 
facilities  to  be  abandoned  are  no  longer 
required  due  to  depleted  sources  of 
supply,  expired  contracts,  customer 
disconnection,  or  rearrangement  of 
facilities.  Also.  Applicant  states  the 
abandonment  and  retirement  from 
service  of  these  lines  would  result  in  a 
reduction  in  Applicant's  cost  of  service 
of  its  interstate  facilities  without 
reduction  in  service  to  any  customer. 

Comment  date:  April  13. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


6.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  No.  CP86-134-007J 
March  23. 1987. 

Take  notice  that  on  March  3. 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP86-134-O07  a  petition  to  amend 
the  order  issued  May  1. 1986.  in  Docket 
No.  CP86-134-000.  as  amended, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  so  as  to  authorize  an  increase  in  the 
maximum  daily  transportation  volume     , 
and  to  extend  the  transportation  term,      I 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  the  Commission's 
order  of  May  1. 1988.  authorized  Natural 
to  transport  up  to  a  maximum  of  25 
billion  Btu  equivalent  of  natural  gas  per 
day  for  Bethlehem  Steel  Corporation 
(Bethlehem)  for  ultimate  delivery  to 
Bethlehem  at  its  Bums  Harbor.  Indiana, 
plant.  It  is  further  stated  that  on 
November  7. 1986.  the  Commission 
issued  an  order  amending  the  May  1, 
1986.  order  authorizing  an  increase  in 
the  maximum  daily  volume  to  45  billion 
Btu  equivalent  of  gas  and  extending  the 
term  of  the  transportation  service  to 
April  30. 1987. 

Natural  proposes  that  the  May  1. 1986. 
order  be  further  amended  to  increase 
the  maximum  daily  volume  to  120  billion 
Btu  equivalent  of  gas  and  to  extend  the 
term  of  the  transportation  service  to 
December  31, 1988.  Natural  states  the 
proposed  increase  in  transportation 
volume  would  enable  Bethlehem  to 
continue  to  secure  cheaper  supplies  of 
gas  for  use  at  the  Bums  Harbor  plant. 

Comment  date:  April  13. 1987.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  Northwest  Pipeline  Corp.  / 

[Docket  No.  CP87-224-000J 
March  23, 1987, 

Take  notice  that  on  February  27, 1987, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP87-224-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  granting  permission  and 
approval  to  partially  abandon  its 
currently  authorized  transportation  and  I 
delivery  of  direct  sales  natural  gas  to 
Chevron  Chemical  Company  (Chevron) 
by  immediately  reducing  its  authorized 
maximum  delivery  volumes  to 
Chevron's  Finley.  Washington,  ammonia 
plant  from  16,000  dt  equivalent  of  gas 
per  day  of  firm  and  4,000  dt  equivalent 
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of  gas  per  day  of  interruptible  service  to 
a  total  of  5.000  dt  equivalent  of  gas  per 
day.  which  would  be  available  on  a  firm 
basis  until  February  28, 1988.  and  on  an 
interruptible  basis  thereafter,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  said  that  the  Commission  granted 
certificates  of  public  convenience  and 
necessity  in  Docket  No.  G-8934  issued 
on  November  25, 1955,  and  in  Docket 
No.  CP65-178  on  May  4, 1965,  to 
Northwest's  predecessor  authorizing  the 
construction  and  operation  of  delivery 
facilities  of  natural  gas  for  direct 
industrial  sales  to  Phillips  Pacific 
Chemical  Company's  (Phillips)  Finley 
ammonia  plant  located  in  Benton 
County,  Washington.  Northwest,  as  a 
successor-in-interest  to  these  certificates 
is  authorized  to  transport  and  deliver  on 
a  firm  basis  up  to  16,000  dt  equivalent  of 
gas  per  day  (Maximum  Daily  Quantity) 
and  4,000  dt  equivalent  of  gas  per  day  on 
an  interruptible  basis  of  direct  sales  gas 
for  the  account  of  Phillips  to  the  Finley 
plant  pursuant  to  a  direct  industrial 
sales  contract  dated  July  15, 1971,  as 
amended,  for  a  primary  term  expiring 
October  31, 1989,  it  is  stated. 

It  is  stated  that  effective  December  29. 
1986.  Chevron  acquired  Phillips'  Finley 
plant  from  CEPEX.  Inc.  (CEPEX).  who 
had  purchased  the  plant  from  Phillips  on 
February  28, 1986.  In  conjunction  with 
the  ownership  changes  at  the  Finley 
plant,  first  CEPEX  and  then.  Chevron 
became  successor-in-interest  to  the 
direct  sales  industrial  contract,  it  is 
stated. 

It  is  further  stated  that  on  March  1. 
1988,  Northwest  and  CEPEX,  successor 
to  Phillips,  entered  into  an  amendatory 
agreement  to  the  direct  sales  contract 
which,  inter  alia,  revised  the  volumes  of 
gas  subject  thereto  to  be  more 
consistent  with  expected  requirements 
for  direct  sales  gas.  Under  the 
amendatory  agreement,  the  Maximum 
Daily  Quantity  for  firm  deliveries  was 


decreased  irom  ib.uuo  at  equivalent  of 
gas  per  day  to  14.000  dt  equivalent  of 
gas  per  day  for  the  period  from  March  1. 
1986.  through  May  31. 1986;  further 
reduced  to  zero  dt  equivalent  oFgas  per 
day  from  March  1. 1988,  through 
February  28. 1994,  the  termination  date 
of  the  direct  sales  contract,  it  is  stated. 
Upon  termination  of  the  firm  deliveries 
on  March  1, 1988.  Northwest  stated  that 
it  would  be  obligated  to  deliver  the  5.000 
dt  equivalent  of  gas  per  day  on  an 
interruptible  basis  only.  Northwest 
indicates  that  the  amendatory 
agreement  also  extends  the  primary 
term  of  the  direct  sales  contract  through 
February  29. 1994. 

Comment  date:  April  13, 1986,  in 
accordance  with  the  Standard 
Paragraph  F  at  the  end  of  this  notice. 

8.  Southern  Natiual  Gas  Co. 

[Docket  No.  CP70-7-033J 
March  23, 1987. 

Take  notice  that  on  February  17. 1987. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP7O-7-033  a  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  to 
amend  the  Commission  order  issued  in 
Docket  No.  CP70-7  on  October  29, 1969, 
as  amended,  in  order  to  decrease  the 
total  contract  demand  volume  of 
Alabama  Gas  Corporation  (Alagasco) 
by  10,927  Mcf  per  day  at  Alagasco's 
Birmingham  Area  Delivery  Point  and  to 
distribute  said  decrease  in  contract 
demand  to  its  eligible  customers  who 
have  elected  to  participate  in  the 
reallocation,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

Southern  states  that  it  is  currently 
authorized  to  sell  and  dehver  to 
Alagasco  an  aggregate  contract  demand 
of  425,918  Mcf  per  day  and  that  by  letter 
dated  December  12, 1986,  Alagasco 
formally  notified  Southern  that  it  desires 


to  reduce  its  contract  demand  to  414,991 
Mcf  per  day  as  permitted  by  section  13 
of  the  General  Terms  and  Conditions 
contained  in  Southern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1 
(Tariff).  It  is  stated  that  section  13 
provides  that  a  customer  may  decrease 
its  contract  demand  once  during  a  12 
month  period,  provided  that  another 
customer  or  customers  increase  their 
contract  demand  in  the  total  amount 
equal  to  such  decrease  without 
constructing  new  facilities  (other  than 
minor  delivery  facilities). 

Southern  states  that  in  accordance 
with  said  Section  13,  if  notified  all  of  its 
eligible  Rate  Schedule  OCD  and  G 
customers  that  they  may  obtain  the 
greater  of  their  pro  rata  portion  of  the 
10,927  Mcf  that  Alagasco  has  made 
available  or  5  Mcf.  It  is  indicated  that 
this  minimum  volume  of  5  Mcf  was 
offered  since  the  pro  rata  share  of 
several  of  Southern's  smaller  municipal 
customers  is  only  one  or  two  Mcf.  It  is 
further  indicated  that  after  all  of  the 
customers  had  responded  to  its  notice, 
Southern  offered  the  remainder  of  the 
contract  demand  not  accepted  by  some 
customers  on  a  pro  rata  basis  to  those 
who  had  subscribed  for  their  total 
allocations  initially  and  thus  the  entire 
reduction  in  Alagasco's  contract 
demand  was  reallocated  pursuant  to 
section  13  of  the  Tariff.' 

Southern  states  that  it  can  deliver  the 
additional  quantities  of  contract  demand 
to  all  of  the  participating  customers 
without  the  construction  of  additional 
facilities.  It  is  stated  that  a  customer 
with  more  than  one  point  of  delivery 
may  specify  the  point  or  points  of 
delivery  at  which  it  would  desire  to  take 
its  additional  gas,  provided  that  the 
additional  gas  can  be  delivered  at  said 
point  or  points  without  the  construction 
of  additional  facilities. 


'  See  Appendix  for  a  list  of  those  customers  who 
wish  to  increase  their  contract  demand. 


Appendix.— Customers  Electing  to  Participate  in  Reallocation  Docket  No.  CP70-7-033 


Customef 


Washington  Parish...- 

TctHjIa _..... 

Trans  Louisiana _. 

Rome 

^ayette.  MisstssippL... 

Artesia 

Columbiana 

Nofthwnt.  Alabama.. 

GraysviHe 

Marshall  County 

CuMmarv  Jefferson 

Willon 

Oneonia 


Rale 

schedule 


G-t 
G-1 
G-1 
G-1 
G-1 
G-1 
OCO-Z 
G-2 
G-2 
G-2 
G-2 
G-2 
6-2 


Contract  Demand  m  Met 


Present 


1.237 
730 
130 
88S 

1.618 

165 

1.778 

6.619 

6.061 

15.477 

8.284 

180 

2.664 


Add1 


297 

162 

40 

75 

429 

52 

72 

1.3S6 

1.395 

590 

318 

26 

672 


1.534 
912 
170 
960 

2.247 
217 

1.650 

6.387 

7.456 
16.067 

6.602 
206 

3.556 
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Appe«>u.— Customers  Electing  to  P/wticipate  in  Reallocation  Docket  No.  CP70-7-033— Continued 


Customer 


He4en«. ._ 

Chilton  County..., 

OrookmOt 

Alabaster 

west  Jefferson.. 

Surmton 

Pickens  CouMy... 

Pamsh , 

Oak  man 

Mulga 

Lamar  Coun^ 

Gonto 

Dora 

Berry „ 

Jasper 

Fu«ondale.._ 


Total  Reeleeation.. 


Rate 
■chadule 


6-8 

»4 

6-2 

6-2 

6-2 

6-2 

6-2 

6-2 

6-2j 

6-2 

6-2 

0-2 

6-f 

6-2 

6-2 

G-S 


Contract  Demand  in  Met 


Praeanl 


360 

950 

435 

^551 

«01 

1i)35 

1J25 

seo 

330 

1J64 
1.414 

TOO 
1.102 

385 
S.051 
SJBM 


Add! 


97 
232 

113 

506 

152 

250 

3«2 

147 

BQ 

326 

74 

188 

26 

103 

1,1«5 

1.281 


10.927 


457 
1.182 

548 
3,147 

753 
1.285 
1.887 

727 

419 
1.880 
1.488 

•48 
1.128 

488 
6.216 
6.897 


Comment  date:  April  13, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Southern  Natural  Gas  Co. 

IDocket  No.  CP87-226-000) 
March  23. 1987. 

Take  notice  that  on  March  3, 1987, 
Southern  Natural  Gas  Company 
(Southern),  filed  in  Docket  No.  CP87- 
226-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  pubUc 
convenience  a!id  necessity  authorizing 
transportation  of  natural  gas  for  the  City 
of  Cartersvilie,  Georgia  (Cartersville). 
and  Atlanta  Gas  Light  Company 
(Atlanta),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  requests  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  transport  gas 
on  behalf  of  Cartersville  and  Atlanta, 
each  acting  as  agent  in  arranging  for  the 
transportation  of  natural  gas  supplies 
for  Atlantic  Steel  Company  (Atlantic 
Steel)  in  accordance  with  the  terms  and 
conditions  of  a  transportation  agreement 
between  Cartersville  and  Southern 
dated  September  9. 1986,  as  amended 
November  10, 1966,  and  a  transportation 
agreement  between  Atlanta  and 
Southern  dated  July  7, 1986,  as  amended 
January  21, 1987. 

Southern  states  that  Atlantic  Steel  has 
entered  into  gas  sales  contracts  to 
purchase  natural  gas  from  Exxon 
Company  and  SNG  Trading  Inc.  to  serve 
the  natural  gas  requirements  of  Atlantic 
Steel's  plants  in  Cartersville  and 
Atlanta,  Georgia.  Southern  also  states 
that  Atlantic  Steel  has  entered  into 
agreements  with  Cartersville 
(September  5, 1986)  and  Atlanta  (April  2, 
1986)  wherein  Cartersville  and  Atlanta 


have  agreed  to  transport  the  gas 
purchased  by  Atlantic  Steel  through 
their  facitties  to  Atlantic  Steel's  plants. 

Southern  proposes  to  transport  on  an 
interruptible  basis  up  to  3.0  billion  Btu 
equivalent  of  natural  gas  per  day  on 
behalf  of  Cartersville  and  up  to  4.3 
billion  Btv  equivalent  of  natural  gas  per 
day  on  behalf  of  Atlanta.  Southern 
requests  that  the  Commission  issue 
limited-term  certificates  for  terms 
expiring  October  31, 1988. 

The  agreements  provide  that 
Cartersville  and  Atlanta  would  cause 
gas  to  be  delivered  to  Southern  for 
transportation  at  various  existing  points 
of  delivery  on  Southern's  contiguous 
pipeline  ^stem.  Southern  proposes  to 
redeliver  the  gas  to  Cartersville  at  the 
Cartersville  meter  station  located  in 
Floyd  County.  Georgia,  and  to  Atlanta  at 
the  Atlanta  delivery  point. 

Southern  states  that  the  agreements 
with  Cartersville  and  Atlanta  provide 
that  Cartersville  and  Atlanta  shall  pay 
Southern  the  following  transportation 
rates  eack  month: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  the  shipper, 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southem*iB  OCD  Rate  Schedule  on  such 
day  to  the  shipper,  do  not  exceed  the 
daily  contract  demand  of  the  shipper, 
the  transportation  rate  would  be  48.2 
cents  permilhon  Btu  of  natural  gas;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  the  shipper, 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  the  shipper,  exceed  the  daily 
contract  demand  of  the  shipper,  the 
transportation  rate  for  the  excess 


volumes  would  be  77.6  cents  per  million 
Btu  of  natural  gas. 

Southern  would  also  collect  from 
Cartersville  and  Atlanta  the  GRl 
surcharge  of  1.52  cents  per  Mcf.  . 

Southern  states  that  the 
transportation  arrangements  would 
enable  Adantic  Steel  to  diversify  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  In  addition, 
Southern  indicates  that  it  would  obtain 
take-or-pay  relief  on  gas  that  Atlantic 
Steel  may  obtain  from  its  suppliers. 

Comment  date:  April  13, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Tennessee  Gas  Pipeline  Co.,  a 
Division  of  Tanneco  Inc. 

(Docket  No.  CP87-233-000) 
March  23, 1987. 

Take  notice  that  on  March  6, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant),  P. 
O.  Box  2511,  Houston,  Texas  77001,  filed 
an  application  in  Docket  No.  CP87-233- 
000  pursuant  to  section  7(c)  of  the  i 

Natural  Gas  Act  requesting 
authorization  to  render  an  interruptible 
transportation  service  for  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  pursuant  to  the  terms  of  a  gas 
transportation  agreement  between 
Applicant  and  Texas  Eastern  dated 
January  13, 1967,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  indicates  that  pursuant  to 
the  provisions  of  the  agreement, 
Applicant  will  accept  and  receive  daily, 
on  an  interruptible  basis,  up  to  7,000  dt 
equivalent  of  natural  gas  per  day  from 
Texas  Eastern's  producer  in  South 
Marsh  Island  Block  141,  offshore 
Louisiana.  Applicant  states  that  it  would 
transport  and  deliver  thermally 
equivalent  quantities  to  Sea  Robin 
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Pipeline  Company  (Sea  Robin)  for  the 
account  of  Texas  Eastern  at  the  existing 
sub-sea  interconnection  between  Sea 
Robin  and  Apphcant  in  South  Marsh 
Island  Block  127,  offshore  Louisiana.  It 
is  stated  that  Sea  Robin  and  United  Gas 
Pipe  Line  Company  would  provide 
further  transportation  for  Texas  Eastern 
for  ultimate  redeliveries  in  Gregg 
County,  Texas,  and  Ouachita  Parish, 
Louisiana.  Applicant  states  that  the 
service  would  enable  Texas  Eastern  to 
receive  quantities  of  gas  that  it 
purchased  in  South  Marsh  Island  Block 
141  for  its  system  supply  for  resale. 

Applicant  proposes  to  charge  Texas 
Eastern  a  quantity  charge  equal  to  the 
product  of  3.66  cents  multiplied  by  the 
total  quantities  of  gas  delivered  by 
Tennessee  on  behalf  of  Texas  Eastern. 
Applicant  also  indicates  it  would  retain 
0.52  percent  of  the  quantities  received 
for  the  account  of  Texas  Eastern  for 
system  fuel  and  gas  lost  and 
unaccounted  for. 

Applicant  states  that  no  new  facilities 
would  be  required  to  render  the 
proposed  transportation  service. 

Comment  dale:  April  13, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP87-222-000) 
March  23, 1987. 

Take  notice  that  on  February  26, 1987. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.  O.  Box  1160, 
Owensboro,  Kentucky  42302,  filed  in 
Docket  No.  CP87-222-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Texas  Gas  to  transport  natural  gas  on 
an  interruptible  basis  for  certain 
customers,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  the  customers 
(see  Appendix)  for  whom  authorization 
is  requested  are  customers  for  whom 
Texas  Gas  is  presently  transporting  gas 
under  section  311  of  the  Natural  Gas 
Policy  Act  (NGPA)  and  for  which 
authority  to  transport  such  gas  will 
terminate  on  May  1, 1987. 

Texas  Gas  states  that  it  would  charge 
the  appropriate  rate  for  each 
transportation  service  involved  as  it 
may  exist  from  time  to  time,  as  specified 
in  Texas  Gas'  appropriate 
transportation  rate  schedule  as  filed 
with  the  Commission.  For  customers 
receiving  service  under  Texas  Gas'  TSC 
program,  the  currently  effective  rates 
can  be  found  on  Third  Revised  Sheet 
No.  12  of  its  FERC  Gas  Tariff,  Original 


Volume  No.  1,  and  for  those  customers 
receiving  service  under  Texas  Gas'  T 
Rate  Schedule,  the  appropriate  rates  can 
be  found  on  Third  Revised  Sheet  No.  11 
of  that  same  tariff.  Texas  Gas  states  that 
it  would  also  collect  the  applicable  GRI 
funding  unit  where  appropriate. 

Texas  Gas  also  requests  automatic 
authorization  to  add  and/or  delete 
receipt  points  to  the  transportation 
agreements  for  which  service  is 
requested  since  all  customers  have 
indicated  that  they  may  be  purchasing 
gas  from  a  variety  of  sources  during  the 
term  of  the  subject  transportation 
service.  Further,  Texas  Gas  states  that 
no  new  facilities  are  necessary  to 
effectuate  transportation  service 
involving  the  receipt  points  presently 
contained  in  the  transportation 
agreements  described  in  the  application. 
However,  should  new  facilities  be 
necessary  for  any  receipt  points  added 
after  certification  of  the  initial  service. 
Texas  Gas  requests  flexible  authority  to 
add  such  points  to  the  appropriate 
transportation  agreement  and  states  that 
related  facilities  would  be  constructed 
and  reported  pursuant  to  Texas  Gas' 
blanket  certificate  issued  in  Docket  No. 
CP82-407  and  §  157.208  of  the 
Commission's  Regulations. 

Texas  Gas  states  that  the  term  of  the 
subject  transportation  is  proposed  to 
commence  on  the  date  of  initial 
deliveries  after  certification  pursuant  to 
this  docket  and  continue  until  30  days 
after  Texas  Gas'  acceptance  of  a 
blanket  certificate  issued  pursuant  to  its 
Docket  No.  CP86-521-000  (Texas  Gas' 
436  application). 

Comment  date:  April  13, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Tab. 
Mo 

Contract 
No 

Name 

Contract 
Demand 

Rale 
Sched- 
ule 

1. 

138B01 

Indnna  Gas/DePauw 

U 
Indiana  Gas/Katser 

1.000 

TSC 

2. 

1369.01 

4.000 

TSC 

Alunvnuni 

3. 

1230.01 

Loutville/GE _ 

2.500 

TSC 

4. 

1380.01 

LounvMe/Hershey 
Foods. 

400 

TSC 

5. 

1379.01 

Louisville/Tube  Turns.. 

2.200 

TSC 

6. 

1384  01 

Terra  Haute/Culbro 
Snack. 

520 

TSC 

7. 

1385.01 

Terre  Haute/Hercules . 

1.350 

TSC 

B. 

1377.01 

Louisville/ Ford 
Motors 

13^00 

TSC 

9. 

139801 

Louisville/ Lowsvilte 
Forgo 

1.100 

TSC 

10. 

1396.01 

LouoviHe/AnaMag 

BOO 

TSC 

11 

1400.01 

Indona  Gas/ Rock- 
Tenn. 

3,000 

TSC 

12 

1399.01 

Illinois  Gas/ 
Roadmaster. 

700 

TSC 

13. 

1414.01 

TXGPoeline „. 

40.000 

T 

14. 

1404.01 

Lanweneaburg/ 
Seagram. 

400 

TSC 

15 

1395.01 

Quvra  Gas  Co 

100,000 

T 

16. 

140001 

moana  Gas/AnaMag .. 

3,400 

TSC 

17. 

1410.01 

Irtdiana  Gas/Anin 

1.000 

TSC 

IB 

1407.01 

Weslem/Harsco 
Co>p 

450 

TSC 

Tab 
No 

Contract 
No 

Name 

Demand 

Rate 
Sched- 
ule 

19 

140601 

Westem/Owensboro 
Bnck 

600 

TSC 

20. 

141601 
140601 

EnTrada 

150.000 
625 

T 

21. 

Wesiem/E  R 

TSC 

Carpwiter 

22 

1425.01 

La  Intrastate  Sag. 
AfWa  Energy 

60.000 

T 

23 

137201 

PeopleService/ 
Rochester  Gas. 

35.000 

T 

24. 

1423.01 

Murray.  KY 

6  851     TSC 

25 

1330  01 

Niagara  Mohaivk 

60.000 

T 

26 

1427  01 

Memph»/Harsco 

220 

TSC 

27 

1426  01 

Memphs/GNB.  mc 

200 

TSC 

28 

1429.01 

Weslem/DonneHey 

600 

TSC 

29 

1428  01 

Weslem/Weslem 
Sute 

331 

TSC 

30. 

1424  01 

Carolllon/AnaMaa 

1.500 

TSC 

31. 

1431.01 

mdvna  Gas/GoWen 
Foundry 

1.200 

TSC 

32 

1371.01 

ANR  Gathenng 

40000 

T 

33 

1378.01 

180.000 

T 

34 

1441  01 

Memph»/ Cochran 

400 

TSC 

35 

1443.01 

Carrolttnn/M«T 
Chemicals 

1.000 

TSC 

36. 

144401 

Covington.  TN 

3,000 

T 

37 

1442  01 

liinois  Gas _ 

3.117 

TSC 

38 

1446.01 

Western/ Nlmoa  TooL... 

250 

TSC 

39 

144801 

CwTDWon.  KY 

5.069 

TSC 

40 

1445  01 

kKtana  Gas/Mahtfi 
Packing. 

740 

TSC 

41 

1447.01 

Filtrol 

1.845 

TSC 

42 

143401 

T 

43 

1452  01 

Ripley,  TN 

2.500 

T 

44 

1455  01 

Covington/Charms 

200 

T 

45 

1454.01 

Covmgton/LydaM 

BOO 

T 

46 

1440.01 

Ohio  Rwei/ Indiana 
Gas/Floyd  Mem. 

650 

TSC 

47 

1458.01 

Indiana  Gas/GE 

1.400 

TSC 

48 

1456.01 

OuMra  Gas  Co 

10,000 

T 

49 

1460.01 

mdansGaay 
Hydraufec  Press. 

s.ooo 

TSC 

50. 

1471.01 

PaopleService/ 
Central  Hudson. 

15,000 

T 

51. 

147201 
1453.01 

BaMs,  TN 

750 
400 

T 

52 

TSC 

Cadet. 

53 

1451.01 

Central  Illinois/ Union 
Carbide. 

1,500 

TSC 

54 

1450.01 

Ekzabathtown.  KV 

1.037 

TSC 

55 

1464.01 

KKtwia  Gas/Griffin 
Irvjustnes 

250 

TSC 

56 

1467.01 

LowsvlBe/Standard 
Gravure 

1.200 

TSC 

57 

1459.01 

Ohn  River/lndiana 
Gas/Wyandot 

300 

TSC 

56 

1449  01 

Rochester  Gas 

50000 

T 

59 

1470.01 

Westem/Oairymen 

570 

TSC 

60. 

1469.01 

Western/Rockwell 

450 

TSC 

61. 

1474.01 

Forest  Oil/Onion.  SC 

1.400 

T 

62 

1468.01 

Induna  Gas/Roberts. 

1.000 

TSC 

63 

1430.01 

Louisville/Borden 

615 

TSC 

64 

147301 

Eastai  Gas 
Transmission. 

42.000 

T 

65 

1197  01 

MoctyNs/K.-atl 

6.000 

TSC 

66 

1477.01 

South. 

40.000 

T 

67 

147801 

Midwest  Natural  Gas... 

B.27B 

TSC 

68 

148301 

Peoples  GasA 
Power 

2.360 

T 

69 

1481  01 

Westem/GE              .  . 

500 

TSC 

70 

1482.01 

Weslem/SheKiyville 
Laundry. 

150 

TSC 

71. 

148401 

Westem/LWO  Corp 

400 

TSC 

72 

1486  01 

Hans.  TN 

1.898 

T 

73 

1489.01 

Community  Natural 
Gas 

3.021 

T 

74. 

1485.01 

13,116 

TSC 

75 

1487.01 

Louisville/ Interez 

1.500 

TSC 

76 

1476.01 

130 

TSC 

77 

1492  01 

Western/ Akjminum 
Master 

200 

TSC 

78 

149301 

Western/Seagrams 

1,025 

TSC 

79 

1499.01 

TXG  Gas  Marketing/ 
LaFourche  Gas 
Corp. 

1,130 

T 

80. 

1500.01 

TXG  Gas  Marketing/ 
Evangehne  Gas  Co. 

2.544 

T 

81 

1496.01 

Ellzabelhiown/Fiini 
lnk_ 

400 

TSC 

82 

1491.01 
1490.01 

Ohio  Rrver'Pitol 

350 

500 

TSC 

83 

Ohio  River/Pillsbuiy._.. 

TSC 

yii20 
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Tat) 

No 


84 

85 
86 
87 
88 
89 
90 
91 

92 

93 
94 
9S 
96 
97 
96. 

99 
100. 

101. 
102 
103 

104. 

105. 

106. 
107 

108. 
109. 
110 

111. 
ItZ. 
113. 
114. 

115. 

116 

117 

lie. 

119. 
120. 


121. 
122. 

123 
124. 

125. 
126. 
127. 
12& 

129. 

130. 

131. 

132. 

133. 

134. 

135. 

136. 

'137. 
138 

139. 
140. 


142 
143. 


Contract 
No. 


1S0301 

1457.01 

150S01 
1507  01 
1405i>1 
1411  01 
1413.01 
141501 

1433.01 

143901 
1461  01 
146301 
1465.01 
1468.61 
147581 


150101 
1502.01 
1504.01 

1506.01 

1508.01 

1508.01 
1510.01 

IStlOl 

1512.01 
1513.01 

1479.01 
1480.01 
1486.01 
1514.01 

1515.01 

1516.01 

151701 
151801 
1519.01 
1520.01 


1521.01 
1522  01 

1523.01 
1524.01 

1525.01 
1526.01 
1527.01 
1528.01 

1529  01 

1530.01 

1531.01 

1532.01 

1533.01 

1534.01 

1535.01 

1536  01 

1537.01 
1536.01 

1539.01 
1540.01 

1541.01 

1542  01 
1543.01 

1544.01 


TXS  Gm  MvkMi^)/ 

Mountatneef 
Switzerland  County .... 
Oty  ol  Hamdloa.  OH.. 
Town  0)  Maipeu.LA 
Cheney  Enecgy  Coip. 

Tenngasco  

Citizens  Eneigy 

Men<p»i»rcargill 

Buoy 
Rocky  Mount4»i 

Energy  Ejachange 

ANR  Galhenng 

PGC  P^wfcne .,_... 

Delhi  Gas  PipatM .._. 

Dtizens  Energy 

Citizant  Ettargy 

Union  U^n.  Heat « 

Power 
TXG  Gasttetattng... 
Lawrencabwg  Ga* 

Co 
ARCO  01  and  Gaa .... 

Citizens  Energy 

Indotfia  Gas/Stona 

Container. 
Otw)  n»ar/lnliana 

Gas/ Foam  Fab 
CommomweaNh  Ga* 

Services 
TXG  Gas  liilaniekng  .. 
Hoosier  Gas  Cop./ 

Essex. 

Brownsville.  TN  ..._ 

EnTrada 

TXG  Ga*  Marttaang/ 


BoonMie  Natum.- 

Chandler  Natural 

Hope  Ga* 

Memphis/Caigll- 

NutranaFead* 
Memphis/ Stron 

Brewery. 
Western/Campbell 

Tobaoco 
Western/ Ken  DEC.... 

Morganfield.  KY.. 

Jena.  LA 

owe  Brandi/ 

Guardnn 

F«)erg(ass 
Indiana  Ga*/Co*co._ 
Indiana  Gas/SheHer- 

Ryobi 
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No 
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No 
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145 

154501 

east«iG(B 

Transmaaon. 

T7J000 

T 

146 

154601 

Ohio  River/IN  Ga*/ 
Unitad  Tech  Awlo. 

400 

TSC 

147. 

154701 

Citizena  Energy 

CorpVTennessee 
Ga* 

2S0X)00 

T 

148. 

1548.01 

Citizen*  Energy 

Crop/Oflshore, 

40.000 

T 

149. 

1549  r: 

TXG  Gas  MMgyOlive 
Branch. 

3,S00 

T 

150. 

1550  01 

QuwM/NGPL 

5.000 

T 

Comment  date:  April  13, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Texas  Gas  Transmissioa  Corp. 

(Docket  No.  CP86-349-003J 
March  23. 1987. 

Take  notice  that  on  February  24, 1987, 
Texas  Gas  Transmission  Corporation 
(Petitioner),  P.O.  Box  1180,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP8&-349-fi03  a  petition  to  amend  the 
Commission's  order  issued  September 
11, 1966,  as  amended,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  extend  tfie  term  of  the  transportation 
service  and  to  authorize  certain  changes 
with  respect  to  the  transportation 
service  to  one  customer,  Cincinnati  Gas 
&  Electric  Company  (CG&E],  all  as  more 
fully  set  fotth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  by  the  order 
issued  September  11, 1986,  it  was 
authorized  to  provide  interruptible 
transportation  service  for  ten  customers, 
two  for  a  period  extending  until  June  13. 
1988  (Columbia  Gas  Transmission 
Corporation  and  Consolidated  Gas 
Transmission  Corporation),  and  until 
June  13. 19$7.  for  the  remaining 
customers.  Petitioner  requests 
authorization  to  extend  the  term  of  the 
certificate,  for  the  customers  whose 
certificate  expires  June  13. 1987,  until  30 
days  after  Petitioner  accepts  a  blanket 
certificate  pursuant  to  Order  No.  436. 

Petitioner  states  that  with  respect  to 
CG&E  it  requests  authorization  (1)  to 
increase  CG&E's  contract  demand  from 
190  billion  Bfu  equivalent  of  natural  gas 
per  day  to  225  bilhon  Btu  equivalent  of 
natural  gas  per  day;  (2)  to  add  three 
additional  points  of  delivery  and  several 
additional  points  of  receipt;  and  (3)  to 
charge  CG&E  under  its  TSC  Rate 
Schedule  for  those  volumes  transported 
within  CGiE's  sales  contract  demand. 

Comment  date:  April  13, 1967.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
make  any  protast  with  reference  to  said 
filing  should  on  or  before  the  comment   | 
date  file  with  tbe  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385J514) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  C¥H  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commissioo  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  ntoice  of  such  hearing 
will  be  duly  given.      >, 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-6740  Filed  $-26-87;  8:45  am] 

BILLING  CODE  6717-ei-« 


[Project  No.  9219-002) 

Surrender  of  Preliminary  Permit; 
Tehama  Power  Authority 

March  23. 1987.    ! 

Take  notice  that  Tehama  Power 
Authority,  permittee  for  the  Dippingvate 
Project  No.  9219.  located  on  South  Fork 
Cottonwood  Creek  and  Red  Bank  Creek. 
Tehama  County,  California,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  April  7. 1986,  and  would  have 
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expired  on  March  31, 1989.  The 
permittee  states  that  analysis  of  the 
Dippingvat  Project  indicated  that  the 
time  for  conducting  studies  would  be 
much  longer  than  the  36  month  period  of 
the  preliminary  permit. 

The  permittee  filed  the  request  on 
February -24, 1987,  and  the  preliminary 
permit  for  Project  No.  9219  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  pemflt  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  Tiled  on 
the  next  business  day. 
Kenneth  F.  Phimb, 
Secretary. 
(FR  Doc.  87-6741  Filed  3-26-67;  8:45  am] 

WUJNG  CODE  6717-01-M 


[Docket  No.  QF»7-312-O00] 

Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility;  County  of  Los 
Angeles  Faciiities  Management 
Division 

March  20. 1987. 

On  March  9, 1987,  County  of  Los 
Angeles  Facilities  Management  Division 
(Applicant),  of  1100  N.  Eastern  Avenue, 
Los  Angeles,  California  90063,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Civic 
Center  Heating  and  Refrigeration  Plant 
in  Los  Angeles.  California.  The  facility 
will  consist  of  a  combustion  turbine 
generator,  a  heat  recovery  steam 
generator,  and  an  extraction/condensing 
steam  turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
by  local  government  buildings  for  hot 
water,  space  heating  and  cooling.  The 
primary  energy  source  will  be  natural 
gas.  Tbe  maximum  net  electric  power 
production  capacity  of  the  facility  will 
be  26,437  kW.  Installation  of  the  facility 
is  scheduled  for  May  1988. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 


214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  ofjjublication  of 
this  notice  and  must  be  seYved  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenn«th  F.  Plumb. 
Secretary. 
IFR  Doc.  87-6743  Filed  3-26-87;  8:45  ara] 

BILUNG  COOE  6717-01-M 


r  Docket  No.  QFV7-302-0001 

Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility; 
Gabriei  MiUs  Energy  Co.— Uberty  HIM, 
TX. 

March  20. 1987. 

On  March  5, 1987,  Gabriel  Mills 
Energy  Company  (Applicant),  of  711 
West  38th  Street.  Suite  D-2,  Austin, 
Texas  78705,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  completing  filing. 

The  small  power  production  facility 
will  be  located  approximately  two  miles 
west  of  Andice.  Williamson  County, 
Texas.  The  facility  will  consist  of 
several  200  kW  to  1000  kW  reciprocating 
engine-generator  units.  Applicant  states 
that  tlie  primary  energy  source  of  the 
facility  will  be  "waste"  in  the  form  of 
low  quality  natural  gas  produced  from 
the  Kirby  Box  Number  1  well  located  at 
the  site.  The  electric  power  production 
capacity  of  the  facility  will  be  2 
megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  87-6742  Filed  3-26-87;  8:45  am] 

BILLMG  COOE  6717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CI87-349-000] 

BrooJctyn  Interstate  Natural  Gas  Corp.; 
Application 

March  20. 1987. 

Take  notice  that  on  March  6, 1987. 
Brooklyn  Interstate  Natural  Gas  Corp. 
(BRING),  1331  Lamar,  Suite  1065. 
Houston,  Texas  77010.  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA),  and  Part  157  of  the  Regulations 
of  the  Federal  Energy  Regulatory 
Commission  (Commission).  18  CFR  Part 
157,  applied  for  a  blanket  certificate  of 
public  convenience  and  necessity  (l) 
authorizing  sales  for  resale  of  natural 
gas  in  interstate  commerce  by  Bring, 
and  certain  sales  of  natural  gas  to  Bring 
for  resale  in  interstate  commerce;  (2) 
authorizing  sales  for  resale  of  natural 
gas  in  interstate  commerce  by  others 
through  Bring  acting  as  their  agent:  and 
(3)  authorizing  pregranted  abandonment 
of  such  sales. 

In  general.  Bring  seeks  sale  for  resale 
authority  with  respect  to  any  and  all 
domestic  and  imported  natural  gas 
economically  available  for  sale  into  the 
spot  gas  market.  In  this  regard,  Bring 
specifically  seeks  sales  certificate 
authority  involving  two  separate  and 
distinct  categories  of  NGA  gas:  (1) 
Natural  gas  that  was  previously 
certificated  and  was  contractually 
committed  to  purchasers,  and  for  which 
an  abandonment  of  the  previous  sale 
has  been  obtained,  and  (2)  natural  gas 
that  was  never  previously  dedicated  by 
contract  to  the  interstate  market  and  for 
which  certificate  authority  still  is 
required  under  the  NGA. 

Bring  states  that  such  authorizations, 
if  granted,  will  enable  B.'-ing  to  expand 
its  activities  as  a  marketer  of  natural  gas 
at  competitive  prices.  Such  authority 
will  also  enable  Bring  to  act  as  agent  for 
producers  in  the  sale  for  resale  of  their 
gas  in  the  spot  market. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
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application  should  on  or  before  April  6, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-6744  Filed  3-26-87;  8:45  am] 

BILUNG  CODE  6717-01-M 


(Docket  No.  EL87-20-000] 

North  Carolina  Electric  Membership 
Corp.;  Filing 

March  23, 1987. 

Take  notice  that  on  March  13, 1987, 
North  Carolina  Electric  Membership 
Corporation  (NCEMC)  tendered  for 
filing  a  complaint  and  motion  for 
summary  judgment  concerning  violation 
of  a  filed  rate  schedule  and  motion  for 
consolidation  against  Duke  Power 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  22, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  petition  are  on 
file  with  the  commission  and  are 
available  for  public  inspection.  Duke's 
answer  shall  also  be  due  on  or  before 
April  22, 1987. 
Kenneth  F.  Plumb, 
Secretory. 

(PR  Doc.  87-6745  Filed  3-26-87;  8:45  am) 
BltXING  COOE  (717-01-M 


[Docket  Nos.  CI87-358-000  and  CI87-359- 
000] 

Pennzol  Co.  and  Pennzoil  Gas 
Marketing  Co.;  Applications  for 
Permanent  Abandonment  and 
Permanent  Blanket  Certificates  With 
Pregranted  Abandonment 

March  23, 1987. 

Take  notice  that  on  March  10, 1987, 
Pennzoil  Company  and  Pennzoil  Gas 
Marketing  Company  together  referred  to 
as  Applicants,  P.O.  Box  2967,  Houston, 
Texas  77252-2967,  filed  pursuant  to 
section  7  of  the  Natural  Gas  Act,  and  the 
Commission's  regulations  thereunder,  18 
CFR  Parts  154  and  157;  §§  2.76,  2.77(a) 
and  2.77(b),  an  application  of  Pennzoil 
Company  for  permanent  abandonment 
authorizBtion  and  permanent  blanket 
certificate  of  public  convenience  and 
necessity  with  pregranted  abandonment 
authorization,  and  an  Application  of 
Pennzoil  Gas  Marketing  Company  for 
permanent  blanket  certificate  of  public 
convenitnce  and  necessity  with 
pregranted  abandonment  authorization, 
all  as  more  fully  set  forth  in  the 
applications  on  file  with  the  Federal 
Energy  Regulatory  Commission  and 
open  to  public  inspection. 

Applicants  state  that  approval  would 
authorize  Applicants  to  make  sales  of 
natural  gas  released  from  contract  by 
United  Qas  Pipe  Line  Company  (United). 
All  released  gas  will  be  subject  to  the 
provisions  of  the  Natural  Gas  Act,  and 
will  qualify  under  the  maximum  lawful 
wellhead  pricing  provisions  of  the 
Natural  Gas  Policy  Act. 

Applicants  state  that  Pennzoil  and 
United  executed  a  settlement  agreement 
on  December  8, 1986,  under  which 
Pennzoil  agreed  to  waive  all  take-or-pay 
claims  accruing  against  United  in  1985 
and  198d.  which  Pennzoil  asserts  totaled 
approxitiately  $219,000,000.00. 
Applicants  states  that  the  1985  take-or- 
pay  obligations  were  settled  in  the  same 
settlement  agreement  as  the  1986  and 
subsequent  take-or-pay  obligations.  The 
settlement  of  the  1985  take-or-pay 
obligations  is  final,  but  the  settlement  of 
the  1988  and  subsequent  take-or-pay 
obligations  is  contingent  upon  the 
approval  of  the  Commission  of  these 
applications.  Applicants  further  state 
that  Peniizoil  and  United  also  agreed 
that,  if  ctrtain  conditions  are  fulfilled, 
all  existing  gas  sales  contracts  executed 
between  them  prior  to  December  8, 1986, 
will  terminate,  so  United  will  incur  no 
take-or-pay  obligations  whatsoever  in 
the  future  under  any  of  those  contracts. 
As  to  those  contracts,  Applicants  state 
that  Peitnzoil  likewise  agreed  to  waive 
all  monthly  minimum-take  claims 
against  United.  Applicants  assert  that  in 


many  cases,  Pennzoil  has  the  legal  right 
under  its  monthly  minimum-take 
contractual  clauses  to  secure  mandatory 
injunctive  relief  from  courts  of 
competent  jurisdiction  requiring  United 
not  only  to  pay  Pennzoil  for 
contractually  specified  volumes  of 
natural  gas,  but  also  to  take  actual 
deliveries  of  the  natural  gas.  The 
settlement  agreement  thus  will  release 
United  from  substantial  take-or-pay 
exposure  and  the  threat  of  monthly 
minimum-take  injunctions.  The 
settlement  agreement  is,  however, 
contingent  upon  the  granting  of  the 
applications  expeditiously,  and  by  the 
express  terms  of  such  agreement,  the 
take-or-pay  and  minimum-take  buyout 
will  be  of  no  force  or  effect  if  these 
applications  are  not  granted 
expeditiously.  Applicants  state  that  all 
contracts  would  remain  in  effect,  and 
Pennzoil  then  would  be  free  to  pursue  its 
take-or-pay  plaims  for  1986  and 
subsequent  years  and  monthly 
minimum-take  claims  against  United  as 
if  no  settlement  agreement  had  ever 
been  executed. 

Applicants  state  that,  as  stated  by  the 
Commission  in  Order  No.  436, 
expeditious  consideration  will  be 
appropriate  in  cases  where  the  producer 
is  subject  to  substantially  reduced  takes 
without  payment  or  where  the  producer 
and  pipeline  have  engaged  in  a  'buyout' 
as  contemplated  by  §  2.76  of  the 
Commission's  General  Policies,  and  that 
the  precise  situation  is  presented  by  the 
instant  applications.  Applicants  state 
that  Pennzoil  is  subject  to  substantially 
reduced  takes  without  payment  and  has 
likewise  engaged  in  a  take-or-pay 
buyout  as  contemplated  by  §  2.76  of  the 
Commission's  General  Policies. 

Applicants  state  that  the  historical 
relationship  between  Pennzoil  and 
United  is  unique.  Pennzoil  acquired 
United  in  1968  as  a  wholly  owned 
subsidiary,  and  as  such  United  became 
the  principal  market  for  sales  of  natural 
gas  produced  by  Pennzoil;  in  fact, 
Pennzoil  committed  virtually  all  of  its 
natural  gas  produced  from  fields  and 
blocks  in  United's  purchase  area  to 
United  during  the  years  the  companies 
were  affiliated.  In  1974,  Pennzoil  spun- 
off  United,  and  proceedings  were 
thereafter  initiated  before  the  Federal 
Power  Commission  regarding  the  spuii- 
off,'  which  resulted  in  a  settlement 
approved  by  the  Commission  under       ! 
which,  among  other  things,  (1)  Pennzoil 
entered  into  a  Gas  Availability 
Agreement  with  United  giving  it,  in 
effect,  a  right  of  first  refusal  to  purchase 


'  Order  Affirming  Initial  Decision.  54  F.P.C.  JSli 
(1975). 


Federal  Register  /  Vol.  52.  No.  59  /  Friday,  March  27.  1987  /  Notices 


9923 


all  flaJural  gas  reserves  developed  by 
Pennzoil  from  leases  acquired  before 
1980  and  (2)  Pennzoil  agreed  to  spend 
$120,00aO00.O0  over  a  five  year  period  to 
add  reserves  to  be  cammitted  to  United. 
Applicants  state  that  Pennzoil  expended 
the  $12a000.000.00  over  a  five  year 
period  to  add  reserves  that  were 
conimitfed  to  United,  and  that  the  Gas 
Availability  Agreement  executed 
between  Pennzoil  and  United  remains  in 
effect  today.  Applicants  state  that 
United  and  Pennzoil  shall  file  a  joint 
motion  to  terminate  the  Gas  Availability 
Agreement  in  Docket  No.  RP74-87.  As 
such.  Applicants  state  that  Pennzoil's 
concentration  on  United  as  a  market, 
which  began  with  the  affiliation  and 
continued  as  a  result  of  the  affiliation, 
was  thus  reinforced  upon  disaffiliation 
by  the  settlement. 

Applicants  state  that  due  to  United's 
declining  sales.  Pennzoil's  natural  gas 
was  largely  shut-in.  and  United's  take- 
or-pay  obligations  to  Pennzoil  steadily 
increased.  Just  prior  to  the  execution  of 
the  take-or-pay/monthly  minimum-take 
settlement  agreement  between  United 
and  Pennzoil.  United  was  voluntarily 
taking  an  average  of  only  4«  MMcf/day 
of  natural  gas  from  Pennzoil's  total 
delivery  capacity  of  391  MMcf/day  of 
NGA  and  non-NGA  natural  gas 
contracted  to  United.  For  1986, 
Applicants  state  that  United's  take-or- 
pay  obligations  are  estimated  by 
Pennzoil  to  be  $140,000,000.00.  In  the 
absence  of  a  mutual  agreement  between 
Pennzoil  and  United  to  realign  totally 
their  relationship  as  seller  and  buyer 
and  to  allow  Pennzoil  to  diversify  its 
market.  Applicants  state  that  Pennzoil's 
natural  gas  would  remain  largely  shut-in 
and  United's  take-or-pay  obhgations 
would  substantially  increase  each  year. 
Applicants  state  that  upon  Commission 
approval  the  settlement  agreement 
executed  between  Pennzoil  and  United 
will  constitute  a  complete  take-or-pay 
buyout  and  a  complete  monthly 
minimum-take  buyout.  In  this  event. 
Pennzoil  agreed  to  waive  all  take-or-pay 
claims  through  December  31. 1986, 
totaling  approximately  $219,000,000.00 
for  $15,000,000.00  in  cash  and  certain 
other  consideration.  Applicants  state 
that  Pennzoil  and  United  further  agreed 
to  realign  their  producer/pipeline 
relationship  to  correspond  more  closely 
to  their  future  needs  by  terminating  all 
of  their  gas  sales  contracts  executed 
before  the  effective  date  of  the 
settlement  agreement.  Thus,  in  the  event 
the  applications  are  granted.  Applicants 
state  that  United  will  never  again  incur 
take-or-pay  obligations  under  any 
contract  executed  with  Pennzoil  before 
December  8, 1986;  nor  will  United  ever 


incur  montldy-nnninium-take  obligations 
under  any  of  those  contracts.  Applicants 
state  thai  United  and  Pennzoil  will  have 
a  more  limited  and  more  market 
responsive  business  arrangement. 

Applicants  further  state  that  under 
this  new  arrangement.  United  agreed  to 
purchase  or  cause  to  be  purchased,  if 
tendered  by  Pennzoil,  50  MMcf/day  of 
natural  gas  at  $2.00  MMBtu  (subject  to 
market-sensitive  escalation)  from 
January  1, 1987,  to  December  31, 1988. 
Moreover,  the  settlement  agreement 
contemplates  the  possible  sales  of 
additional  volumes  of  natural  gas  by 
Pennzoil  into  spot  market  programs. 
United  also  agreed  to  provide  limited 
transportation  credits  and  convey 
certain  gathering  facilities  to  Pennzoil. 

Applicants  also  request  that  the 
Commission  approve  the  collection  of 
any  rate  that  Pennzoil  has  established 
its  right  to  collect  pursuant  to  Parts  273. 
274.  or  275  of  the  Commission's 
Regulations  and  that  the  Commission 
approve  automatic  collection  of  the 
appropriate  monthly  adjustments  from 
the  date  the  Commission  issues  its  order 
granting  the  applications.  Applicants 
also  request  that  the  Commission  waive 
the  requirement  of  filing  a  blanket 
affidavit  to  cover  such  sales  in 
accordance  with  S  154.94(h)  of  the 
Commission's  Regulations,  and.  to  the 
extent  that  qualification  exists  for 
collection  of  any  applicable  allowance 
under  section  110  of  the  NGPA.  waive 
the  requirements  of  §  154.94(k)  and  Part 
271  of  the  Commission's  Regulations. 
Applicants  further  state  that  they  will 
file  any  rate  schedules  with  the 
Commission  that  may  be  required  by  the 
order  granting  the  applications,  but 
request  the  Commission  to  waive  the 
requirement  of  establishment  and 
maintenance  of  rate  schedules  under 
Part  154  of  the  Commission's 
Regulations. 

Finally.  Applicants  state  that  a  total  of 
255,392  MMcf  of  natural  gas  reserves  are 
subject  to  the  request  for  abandonment, 
and  that  United  has  executed  a 
statement,  appended  to  the  applications, 
that  it  does  not  need  nor  will  it  need  the 
natural  gas  to  meet  its  market  demands. 
Applicants  state  that  the  following 
depicts  the  tote'  net  reserve  of  NGA 
natural  gas,  subject  to  its  applications: 


NGPA  CaiBBOfy                                Tow 

102(d) _ „ _ 

104 

107(c»(5»..._ 

64.028 

175.47B 

3,405 

7355 

loe _ 

UndawNM „ „. 

4.626 

Tow 

255  392 

Applicants  state  that  the  foregoing 
figures  are  based  on  Pennzoil's  best 
estimates  of  proven  reserves. 

The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9,  and 
December  12, 1985,  respectively,  in 
pocket  No.  RM85-1-000,  all  as  more 
fu^y  described  in  the  applications  which 
arebfi  file  with  the  Commission  and 
open  tc  public  inspection. 

Accordingly,  persons  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-6746  Filed  3-26-^;  a-45  am) 

BILLING  COOC  (717-01-11 


[Docket  No.  EL87-18-000] 

Piedmont  Municipal  Power  Agency; 
Notice  of  Rllng 

March  23,  1987. 

Take  notice  that  on  March  4, 1987. 
Piedmont  Municipal  Power  Agency 
(PMPA)  tendered  for  filing  a  complaint 
and  motion  for  summarj-  judgment 
concerning  violation  of  filed  Rate 
Schedule  and  motion  for  Consolidation 
submitted  by  Duke  Power  Company 
(Duke). 

PMPA  states  that  it  seeks  an  order 
directing  Duke  to  refund,  with  interest, 
the  charges  already  collected  and  to 
cease  the  assessment  of  charges  that  are 
not  authorized  under  the  filed  rate 
schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  22, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  petition  are  on 
file  with  the  commission  and  are 
available  for  public  inspection.  Duke's 
answer  shall  also  be  due  on  or  before 
April  22, 1987. 
Kenneth  F.  Plumb, 
Secretary. 

jFR  Doc.  87-6747  Filed  3-26-87;  8:45  am] 
BILUNG  CODE  6717-01-U 


[Docket  No.  CP87-221-000] 

Southwest  Gas  Corp.  Complainant  vs. 
Northwest  Pipeline  Corp.  Respondent; 
Complaint 

March  18. 1987. 

Take  notice  that  on  February  24, 1987, 
Southwest  Gas  Corporation 
(Southwest),  P.O.  Box  15015,  Las  Vegas, 
Nevada  89114,  filed  in  Docket  No.  CP87- 
221-000  pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206).  a  complaint 
against  Northwest  Pipeline  Corporation 
(Northwest)  alleging  that  Northwest  has 
violated  certain  terms  and  conditions 
related  to  the  sale  and  transportation  of 
natural  gas  under  Northwest's  Rate 
Schedule  X^6  and  the  certificate  which 
authorized  such  rate  schedule,'  all  as 
more  fully  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Southwest  alleges  that 
Northwest  has  refused  to  provide 
requested  service  to  which  Southwest  is 
entitled  under  Rate  Schedule  X-48. 
Southwest  states  that  the  Commission 
authorized  Northwest  to  sell  and 
transport  up  to  50  billion  Btu  per  day  of 
excess  Canadian  natural  gas  on  a  best 
efforts  basis  to  Southwest  under  Rate 
Schedule  X-46.  Southwest  claims  that 
excess  Canadian  gas  has  been  available 
to  Northwest  but  that  Northwest  has 
refused  requested  service  on  the 


'  Best-efforts  sales  and  transportation  service  to 
Southwest  under  Rale  Schedule  X-46  was 
authorized  by  Commission  order  issued  October  27. 
1978  (5  FERC  H  81.087).  as  amended  December  4, 
1985  (33  FERC  H  61.323)  in  Docket  No.  CP78-415. 


grounds  that  X-46  service  is  the  lowest 
priority  on  its  system. 

Southwest  states  that  section  12.1(d) 
of  Northwest's  Tariff  (Original  Volume 
No.  l-A)|provides  that  interruptible 
services  Involving  the  sale,  exchange 
and/or  teansportation  of  gas  south  to 
Ignacio,  Colorado,  under  the  contracts 
executed  after  December  31, 1977,  are 
ranked  for  priority  purposes  according 
to  contract  date.  Southwest  further 
states  th»t  Rate  Schedule  X-46  consists 
of  a  contract  dated  April  28, 1978.  In 
particular,  Southwest  alleges  that 
Northwest  has  allocated  capacity  to 
interruptible  transportation  services 
under  agreements  executed  subsequent 
to  the  X-46  agreement. 

Additionally,  Southwest  states  it  has 
been  informed  by  Northwest  that  it 
places  the  X-46  service  on  the  same 
priority  level  as  a  similar  service  [i.e., 
off-systein  sale  and  delivery  of  excess 
Canadian  gas  at  Ignacio)  that  it 
performs  for  Pacific  Interstate 
Transmission  Company  (Pacific)  under 
NorthweBt's  Rate  Schedule  X-36. 

Southwest  alleges  that  there  is  a 
critical  difference  in  the  priority 
provisions  of  the  two  rate  schedules.  It 
is  explained  that,  in  pertinent  part, 
section  LOl  of  Rate  Schedule  X-36 
provides: 

Except  as  Seller  may  otherwise  provide, 
this  Agreflment  shall  not  be  deemed  to  have 
priority  over  any  present  or  future  obligation 
of  Seller  (Emphasis  supplied) 

Southwest  states  that  in  contrast, 
section  1.01  of  Rate  Schedule  X-46 
provides,  in  pertinent  part: 

Seller  and  Buyer  represent  that  there  is  no 
intent  to  inhibit  or  erode  full  satisfaction  of 
any  obligations  of  Seller  or  Buyer  existing  as 
of  the  date  hereof  which  obligations  shall 
have  priority  over  any  rights  under  the 
Agreement.  (Emphasis  suppUed] 

Southwest  argues  that  the  priority 
language  in  the  X-46  Rate  Schedule/ 
contract  was  specifically  negotiated  by 
Southwest  and  that  Northwest's  refusal 
to  provide  such  priority  service  when 
excess  gas  and  necessary  capacity  have 
been  available  violates  sections  4.  5, 
and  7  of  the  Natural  Gas  Act. 

Southwest  therefore  requests  that  the 
Commission  require  Northwest  to  (1) 
comply  Klfith  its  tariff  and  certificate  by 
providing  X-46  interruptible  service  by  a 
priority  date  of  April  28, 1978,  for 
capacity  allocation  purposes;  (2)  provide 
Southwest  with  the  difference,  plus 
interest,  between  (a)  the  price  of  the 
replacement  gas  Southwest  purchased 
from  El  Paso  Natural  Gas  Company  (El 
Paso)  under  El  Paso's  Rate  Schedule  A- 
1-X  as  a  result  of  Northwest's  failure  to 
provide  X-46  service,  and  (b)  the  price 


of  Northwest's  X-46  gas;  and  (3)  provide 
such  other  monetary  relief  as  the 
Commission  may  deem  proper. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before  April  17. 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  383.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing    i 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules.  Northwest's  answer  to  the 
complaint  shell  also  be  due  on  or  before 
April  17. 1987. 
Kenneth  F.  Pluinb, 
Secretary. 
[FR  Doc.  87-67«8  Filed  3-26-87;  8:45  am] 

BILUNG  CODE  67t7-01-M  ... 

[Docket  No.  0187-200-000  etal.] 

Jack  P.  Speed  et  a!.;  Application  for 
Abandonment 

March  20, 1987, 

Take  notice  that  the  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  erf  the  Natural  Gas  Act  for 
authorization  to  abandon  service  as 
described  herein. 

The  circumstances  presented  in  the 
appliction  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A.  issued  October  9,  and  , 

December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Accordingly,  Any  person  desiring  to 
be  heard  or  to  make  any  protest  with       j 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
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be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becbme  a  party 
to  the  proceeding  herein  must  file  a 


petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Piumb. 
Secretary. 


Docket  No.  and  date 
filed 


CI87-220-000  B  1/5/ 
87  >. 

CI87-305-OO0B2/11/ 
87. 


Applicant 


Jack  P.  Speed,  c/o  Petro  Engineering, 
Inc.,  5101  N.  Oassen.  Suite  502, 
Oklahoma  City,  Okla.  731 18. 

Jim  Rutta,  P.O.  Box  644.  Columbus, 
Texas  78934. 


Purchaser  and  location 


ArkIa  Energy  Resources,  a  division  of 
ArkIa,  Inc.,  Southwest  Lacey  Field, 
Kingfisher  County,  Oklahoma. 

United  Gas  Pipe  Line  Company,  Paul 
Bethke  No.  1  Well,  Karen  Beau- 
champ  Field,  Golidad  County,  Texas. 


Price  Per  Met 


Pressure 
base 


'  Additranal  infomiation  tiled  January  20, 1987. 

^Applrcant  a  small  producer  certificate  holder  in  Docket  No.  CS84-43-000,  requests  authorization  to  abandon  sales  to  ArkIa  from  8  wells 
located  in  the  Southwest  Lacey  Field.  In  support  of  its  application,  Applicant  states  ArkIa  has  purchased  only  60%  of  the  gas  from  the  subiecl 
wells  for  the  past  year,  that  the  wells  have  been  shut  in  since  December  17,  1986,  and  that  there  is  no  take-or-pay  provision  In  the  subject 
contract.  The  wells  are  capable  of  producing  900  to  1000  fwlcf  per  day  and  qualify  as  NGPA  section  106(a)  interstate  rollover  gas  Application 
proposes  to  sell  the  subject  gas  to  Hadson  Gas  Systems,  Inc. 

="  Applicant  requests  authorization  to  abandon  sales  to  United  from  the  Paul  Bethke  No.  1  Well  located  in  the  Karen  Beauchamp  Field  In 
support  of  Its  application.  Applicant  states  that  the  sale  to  United  was  previously  made  by  Hendrik's  Holding  USA  Ltd.,  ttiat  the  subject  well  has 
been  shut  in  since  May  of  1985,  that  the  subject  lease  terminated  and  Applicant  subsequently  entered  into  a  new  oil  and  gas  lease  with  the 
rnineral  owners.  Applicant  indicates  that  at  such  time  as  Hendriks  abandoned  the  lease  and  their  nghts  thereunder  terminated.  United  considered 
that  such  pnor  gas  contract  terminated,  and  that  they  had  no  further  rights,  duties  or  obligations  thereunder.  Applicant  states  that  United  refuses 
to  purchase  any  volume  of  gas  under  the  terms  of  such  prior  contract  and  refuses  to  enter  into  any  new  contract  and  that  Applicant  is  subject  to 
substantially  reduced  takes  without  payment.  The  subject  well  was  producing  24  Mcf  per  day  of  section  108  stripper  well  gas  at  the  time  it  was 
shut  in.  Applicant  notes  that  United  states  it  will  not  oppose  the  requested  abandonment,  and  has  agreed  to  transport  the  gas  from  this  lease 
Applicant  proposes  to  sell  the  subject  gas  to  an  intrastate  buyer  under  the  terms  of  a  new  gas  contract. 

Filing  Code:  A— Initial  Service,  B— Abandonment,  C— Amendment  to  add  acreage,  D— Amendment  to  delete  acreage,  E— Total  Succession 
F— Partial  Succession. 


(FR  Doc.  87-6749  Filed  3-26-87;  8:45  am) 

BILUNQ  CODE  6717-01-M 

[Docket  No.  CI87-340-000] 

Zapata  Exploration  Co.;  Application  of 
Zapata  Exploration  Co.  for  Limited- 
Term,  Blanket  Certificate  of  Public 
Convenience  and  Necessity  and  Pre- 
Granted  Abandonment 

Marcli  23, 1987. 

Take  notice  that  on  March  3. 1987, 
Zapata  Exploration  Company  (Zapata] 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act.  15  U.S.C.  717(c)  & 
717(f)  (1982)  ("NGA").  Parts  157  and  284 
of  the  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 
18  CFR  Parts  157  and  284  (1986).  and 
§  2.77  of  the  Commission's  Regulations. 
18  CFR  2.77  (1986)  applied  for  a 
Certificate  of  Public  Convenience  and 
Necessity  (1)  authorizing  sales  for  resale 
in  interstate  commerce  by  Zapata  of 
NGA  natural  gas  with  a  maximum 
lawful  price  equal  to  or  higher  than  the 
section  109  ceiling  price  as  provided  in 
the  Natural  Gas  Policy  Act  of  1978.  from 
the  its  interests  in  the  East  Breaks  Area. 
Offshore  Texas.  Blocks  109. 110  and  154; 


and  (2)  authorizing  partial  abandonment 
and  pre-granted  abandonment  of  such 
sales  as  described  therein.  The  gas 
covered  by  the  application  is  not 
currently  dedicated  to  any  interstate 
pipeline  purchaser.  The  authority  is 
requested  to  be  effective  no  later  than 
July  1.  1987  for  a  three  (3)  year  period. 

Zapata  states  that  the  grant  of 
authority  applied  for  will  further  the 
policies  and  objectives  of  the 
Commission  set  forth  in  its  Final  Rule 
issued  in  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead 
Decontrol.  Docket  No.  RM85-1-000 
(October  9, 1985)  (Order  No.  436).  the 
Commission's  decision  in  Felmont  Oil 
Corporation  and  Essex  Offshore.  Inc..  33 
F.E.R.C.  (CCH)  1  61.333  (1985),  in 
Pennzoil  Producing  Co.  et  al..  Docket 
No.  CI86-54-000  (March  5, 1986)  and 
ANR  Pipeline  Company,  et  al..  Docket 
No.  CI86-637-000  et  al  (issued  January 
21, 1987). 

Any  persons  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  7, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 


requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-6750  Filed  3-26-87;  8:45  am] 

BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 
Cases  Filed;  Week  of  January  30 
Through  February  6,  1987 

During  the  week  of  January  30  through 
February  6. 1987.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 


BEST  COPY  AVAILABLE 
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Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 


comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 
George  B.  Brezoay, 

Director,  Office  of  Hearings  and  Appeals. 
March  19, 19e7j 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ot  Jan«jary  30  through  February  6.  19^7] 


Date 


Feb  2.  1967.. 
Feb  3.  1987.. 
Feb  3.  1987.. 

Feb  5.  1887.. 
Feb  5,  1987.. 
Feb  5.  1967.. 


Name  and  tocalion  ol  applicant 


Button  Od  Co .  Inc..  Mountamtop,  PA.. 

DavK)  R.  Soler.  Cranbury.  NJ 

Tn-City  Herald.  Tn-Dties.  WA „ 


Govwnmanl  AccounlabMy  Proieet.  Wasbmgtoiv  OC 

OKC  Corp..  WasJUngton.  DC ..„ 

SSone  A  Webster  Engmeenng  Corporalun.  Boston.  IMA 


I 


Feb  6,  1967 Exxon  Corp.  Washmglon.  DC  . 


Feb  8.  1987.. 


Harlbr  Oil  Company.  Inc.,  Green  Bay,  Wl ., 


Refund  Apptications  Received 

Week  o<  January  30  to  Fabniaiy  6.  1967 


Date 
received 


01/30/87 
through 
02/08/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02/03/87 
02/03/67 
02/03/87 
02/03/87 
02/04/87 
02/05/87 
02/04/87 
02/05/87 
02/05/87 
02/05/87 
02/05/87 
02/05/87 
02/05/87 
02/05/87 
02/05/87 
02/05/87 
02/05/87 


Name  o«  r««und  pioceeding/ 
naiMol  retund  ippkcani 


CasaNa 


Getty  Hetund  AfplicaDcns.. 


J.  Lows  Rodriguai 

Worcester  Housing  Auttwnty 
Jaeco  Truduog  Co.,  >nc 

Racatrac  Petroleum,  Irv 

Robert  M  Eigell _ 

Barge  Transpon  Co..  Ine 

Garlick  Enterprises.  Inc 

Barge  Transport,  Inc 

Barge  Transport  Inc 

Kemp's  Service 

Jim  S  Jacks  Servica 

Meyers  Mobil  Service 

Barge  Transport  Inc 

Metro  TransportatUfi  /Wttl... 

Laggeit  &  Plat*,  Inc 

George  T.  MarshM _ 

MacMilliam  Bloedel,  Inc. 


RF265-2S7 

through 

RF2e5-368 

RF265-14 

RF284-6 

RF272-358 

RF263-2« 

RF259-28 

HF250-2702 

RF250-2701 

RF225-10578 

Rr7-is» 

RF225-10575 
RF225-10576 
RF225- 10577 
RF40-3646 
RF272-359 
RF272-360 
RFjeS-IS 
RF225- 10589 

Galas  Automoave |  RF225-10579 

RF225- 10580 
HF22  5-10661 
RF225- 10582 
RF225-10683 
RF225-10584 
RF225- 10585 
RF 225-10566 
RF225-10Sa7 


Gary's  Udbi.. 

Gallese's  Mobil  Service.... 

Hoover's  Mob4 

M-59MC*)* _ 

Shrev«  Mobil  Seraoa 

Tom's  Service 

Home's  klobil „„ 

Carl's  MobH  Servica 


CaaaNo. 


KEE-ai17 
KFA-007S 

KFA-0072 

KFA-007S 
KFX-0029 
KFA-0074 

KEF-0087 
KEE-0120 


Type  of  submesion 


Excaption  to  tha  raportkig  requiramant  H  granted  Button  0»  Co .  Inc  wouW 
be  required  to  file  Form  EIA-7829,  'Heaellers/Retailers'  Monthly  Pe^ole- 
um  Products  Sales  Report  " 

Appeal  o(  an  irlormation  request  denial  If  granted  David  R  Soler  would 
tacawe  access  to  the  Porsormal  >uxm  Report  for  FY  1985  and  all 
documents  maintained  on  David  R.  Soler 

Appeal  of  an  intormalion  request  danial  If  granted:  The  January  21,  1967 
and  January  27.  1967  Freedom  ol  Iritormaiion  Request  Denials  issued  by 
the  RicNand  Operations  Oflica  would  be  rescmdad.  an)  TrvCity  Har^d 
would  examine  tha  purnal  proposala  submrtiad  by  Iha  Waatnghouaa 
Boeino  and  Kaiser  Engineers 

Appeal  of  an  intorrration  request  defuai  If  granted:  GovemmenI  Accoun«ab«- 
i«y  Project  wouW  receive  an  relevant  records  in  cormection  wrth  Case  No 
86-ERA-15  (July  8.  1986)  concemmg  Roger  Wensil's  work  performance 
and  temilrwtion. 

Supplemental  order  It  granted:  Tha  Otfioa  ol  Heannga  and  Appeals  would 
mplement  Special  Refund  procfdurea  to  diatnbute  crude  oil  moraas 
oblainad  from  OKC  Corporakon  pursuant  to  Comart  Ordar  Na 
800300003 

Appeal  ol  an  information  request  denel  H  granted:  The  December  22.  1986 
Freedom  of  Information  Request  Oemal  issued  by  the  Richland  Operalior» 
Olfcce  wouW  be  rescinded,  and  Stone  8  Webster  Engineenng  Corporaton 
unuld  racaKs  documanis  reMng  to  DOE'S  »elec»on  o«  REP  No.  D€- 
RP06-86  RL10900 

Implementation  of  special  refund  procedures  If  gianlad:  Tha  Qlica  ot 
Heanngs  and  Appeals  wouW  implamer«  Special  Refund  procedures  pursu- 
ant to  10  CFR  Pan  205,  Sutjpart  \/,  m  connection  with  the  October  8,  1986 
Consani  Order  entered  into  with  Exxon  Corporation 

Excaplnn  to  ttw  reporting  requiremerts  If  grantett  Harlon  Oil  Con*ian»,  htt. 
would  not  be  required  to  file  Form  EIA-621,  "Annual  Fuel  Oil  and 
Kerosene  Sales  Repcxl " 


Refund  Applcations  Received — Continued 
Weak  ol  Jartuaiy  30  to  February  S.  1967 


Date 
received 

Name  ot  refund  proceeding/ 
name  ot  tetutid  ^ipkcanl 

CaaeNa 

02/05/87 
02/05/87 
02/^05/87 

JL  SoweHDvt 

Jeane's  Gulf  Servica 

Canterburg  Marathon 

RF40-3647 
RF40-3648 
RF  250-2704 

02/05/87 

Doaelts  Maraltion 

RF2SO-2705 

02/05/87 
02/04/87 

02/03/67 

02/05/87 

Golden  Gale  Pekoleuin  Ga... 

Flandolph    Electric    Member- 
ship. 

Farmers  Cooparatve  Oi  As- 
sociation 

Smith  OH  Co 

RF258-15 
nF272-361 

RF272-3e2 

RF161-100 

02/06/87 
01/30/87 
01/30/87 

Bowdan  Oil  Co 

Kerr  McGee  Corp. 

Mobil  Oil  Corp 

RF20«-13 

HF288-1 

RF288-2 

02/04/87 

ConsoWaled  Edison  Co.  ol 

NY. 

RFiae-oi 

|FR  Doc.  87-6819  Filed  3-26-«7:  8:45  am) 

BILLING  COOC  84St>-01-M 


Cases  FHed;  Week  of  February  6 
Through  February  13, 1987 

During  the  Week  of  February  6 
through  February  13. 1987.  the  appeals 


and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy, 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

March  19, 1987, 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

[Week  ol  Feb  6  ttwough  Feb.  13.  1967] 


Dale 


Feb.  9.  1967.. 


Feb  9,  1987... 
Feb  11.  1987.. 
Feb  12,  1987.. 

Feb.  13.  1967.. 
Feb.  13.  1987.. 

Feb.  13.  1987... 

Feb  13.  1987... 


Name  and  location  of  applicant 


Gull/Venla.  Inc..  Washmgton.  DC.. 


RE  Hmkley  Co.,  Inc ,  Claremont.  NH 

Momson  Pelroleuni  Co .  Wastwigion.  DC 

InsMute  for  Policy  Studns.  Washmglon,  DC.. 


Belchef  O*  Co.,  Inc..  Murray.  KY 

Oavid  Rodnquez  Soler.  Cranbury.  NJ.. 

fcnhotl  a  Lyncli.  Boise.  » 


Richard  D.  Palton,  Anslad.  WV.. 


Case  No 


RR40^ 

KEE-0119 
KRD-O3S0 
KFA-0076 

KEE-0122 
KFA-0078 

KFA-0079  1 

KEE-01^1 


Type  of  aubmisaion 


Request  for  modrficalion/rescission  m  Itie  Gulf  Oil  Corporation  refund  pro- 
cae<tng  If  Granted  The  December  31.  1986  Deaswo  and  Order  (Case 
No.  RF40-1668)  issued  to  Vonla.  Inc  oiould  be  modified  regarding  the 
firms  Application  for  Refund  submitted  m  the  GuH  Ot  Corp.  refund 
proceeding 

Exception  to  the  reporting  requirements  H  Granted  RE  Hmkley  Co ,  Inc 
wouk)  not  be  requrod  to  file  Form  EIA-7B2B.  "Resellers/Retailers  Month 
ly  Petroleum  Products  Sales  Report " 

Motion  for  discovery  If  Granted  Discovery  would  be  granted  to  Momson 
Petroleum  Company  in  coonectxjo  with  the  Statement  of  Ot)(ections  wfuch 
the  firm  filed  m  response  to  a  Proposed  Remedial  Order 

Appeal  of  an  information  request  denial  If  Granted  The  January  7.  1967 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of  MMaiy 
Apphcabon  wouk)  be  rescinded,  and  the  Inswuie  for  Policy  Studies  WNiU 
receive  access  to  information  on  British  and  Frerxrh  nuciear  testing. 
""Clear  weapons  and  personnel  assVied  to  DOE  faaWies 

ExcapKon  to  Ihe  reporting  requremenls.  If  Granted  Beteher  OH  Company 
would  not  be  required  to  file  Form  EIA-782B,  " Resellers vReiailars  Month- 
ly Pelnjieum  Products  Sales  f»eport  ■ 

Appeal  of  mtomiabon  request  denal  If  Granted  The  Janu»y  27.  1967 
Freedom  of  Inlormabon  Request  Deraal  issued  by  the  Chicago  Operations 
Olfce  wouk)  be  rescinded  and  Devrt  Rodnquei  Solar  wouM  receive 
access  lo  complete  Personnel/Human  Reso(*ce  Management  Audit  Re- 
port* tor  FY  1983  and  1984 

Appeal  ot  an  information  request  denial  If  Granted  The  January  6.  1987 
Freedom  of  Informabon  Request  Dental  issued  by  the  Idaho  Operations 
Office  wouk)  be  rescinded  and  knhofi  A  Lyncfi  wouk)  receive  access  to 
documents  relating  to  the  September  26.  1964  shooting  nadenl  at  the  mei 
fadlily  resuMng  in  the  death  of  T  Brent  Landon 

Exception  to  ttw  reporting  requirements  H  Granted  Richard  0  PaUon  wouU 
fwt  be  requred  to  Ne  certain  ElA  reporting  form*. 


Refund  Applications  Received 

(Week  ot  Feb  6  to  Feb  13.  1967) 


Date 
received 


02/12/86 


02/06/87 

through 

02/13/87 


12/15/86 
02/09/87 

02/09/87 

02/09/87 

09/26/86 

12/15/86 

12/15/86 

11/18/86 
05/23/86 

05/23/86 

06/01/66 

06/01/86 

08/01/86 

08/01/86 

06/01/86 

06/01/86 

07/29/86 

07/29/86 


Name  of  refund  proceeding/name 
of  refurx)  applicant 


Nattonal  Helium.  Amoco  i  Charter/ 
Louisiana 


Getty  Refund  Appkcatnns 


Casefto. 


Wyno-Fowlor  Trading  Co 

Waccamaw  Transport,  Inc . 


Federated  Transport  Inc.. 

A.  E  Schultz  Corp 

Kirtland  Heights  Comco... 
Wynn-Fowter  Trading  Co.. 
Griffin  Petroleum.  Inc 


Mellon  Enterprises,  Inc.. 
Rutland  Oil  Co 


Rutland  OH  Co 

George  Wm  Fnjeh,  Sons 

Lambert  Oil  Co.,  Inc 

LambertrtJH  Co..  Inc 

Lambert  Oil  Co .  Inc 

Fedenco  Brottiers.  Inc 

Federico  Brothers,  toe 

Croax  Oil  Co...- 

Todd  A  Ross.  Inc 


R03-357, 
RQ21- 

358. 

HQ23- 

3S9 
RF265- 

369 

Uvough 
HF265- 

436 
RF239-18 
RF270- 

2471 
RF270- 

2472 
RF272- 

363 
RF220- 

412 
RF220- 

481 
RF220- 

483 
RF26-56 
RF225- 

10590 
RF225- 

10591 
RF225- 

10592 
HF225- 

10593 
RF225- 

10594 
RF225- 

10595 
RF225- 

10596 
RF225- 

10597 
RF225- 

10596 
RF225- 

10599 


Refiwo  Appucations  Received— Continued 

[Week  of  Feb  6  to  Feb.  13.  1987] 


Date 
received 


07/29/86 

07/29/86 

08/16/86 

05/02/86 

02/03/87 

02/10/87 

02/09/87 

06/23/87 

02/09/87 

02/09/87 

02/10/87 

02/10/87 

02/09/87 
02/09/87 
02/05/87 
02/05/87 
02/06/87 
01/05/87 
02/09/87 

12/15/86 

02/12/87 

02/02/87 

02/11/87 


Name  of  refurx)  proceedmg/nanw 
of  refund  appkcant 


Trtmbfe  Oil  Co 

George  H.  Btouch  Fuel  Service.. 

Bartkus  Oil  Co - 

Johnson's  Service  Station 

Brtjce  O  Hastings „ 

Fodco  Automotive  Co 

Greater  AtDeboro  Taunton 

Zora.  Inc _... 

Johnson  MoU „ 

Johnson  Mobil 

Moorestown  Service 

Honeymoad  Products  Co 


Chevron  US  A,  Inc 

General  Motors  Corp 

Bayside  Fuel  CM  Depot  Corp.. 

MobH  Oil  Corp 

Orange  &  Rockland 

Defense  Logistics  Agency 
Taytor's  TaUnauge  Marathon .. 


Case  No 


Wynn-Fowler  Trading  Co..  Inc ., 

Btoe  Star  Line  LU 

'Moore's  Fuel  Seniica 

J.C.  March  Oil  Co..  Inc 


RF225- 

10600 
RF225- 

10801 
RF225- 

10602 
RF225- 

10603 
RF270- 

2473 
RF272- 

364 
RF272- 

365 
RF225- 

10604 
RF225- 

10605 
RF225- 

10606 
RF225- 

10607 
HF272- 

366 
RF286-07 
RF286-06 
RF286-05 
RF286-04 
RF286-03 
RF286-02 
RF250- 

2703 
RF225- 

10588 
RF272- 

372 
RF40- 

3648 

RF40- 

3650 


|FR  Doc.  87-6820  Filed  3-26-87  B:45  am) 
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Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  February  9  Ttirough 
February  13, 1987 

During  the  week  of  February  9  through 
February  13, 1987,  the  proposed 
decisions  and  orders  summarized  below 
were  issued  by  the  Office  of  Hearings 
and  Appeal*.of  the  Department  of 
Energy  with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  adetailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 


qq2a 
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further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  aiyfiKppeals, 
Room  lE-234,  Forrestal  BuiK}ing.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  Monday  through 
Friday,  between  the  hours  of  1:00  p.m. 
and  5:00  p.m.,  except  federal  holidays. 
Gflorga  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
March  19, 1987. 

Atlantic  Oil  and  Heating  Co.;  Macungie,  PA; 
KEE-0107;  reporting  requirements 

Atlantic  Oil  and  Heating  Company  filed  for 
relief  from  the  requirement  to  submit  Form 
EIA-782a  entitled  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales  Report." 
Atlantic  argued  that  it  should  be  relieved  of 
the  reporting  requirement  because  of  ita  small 
clerical  staff;  and  the  fact  that  ita 
bookkeeping  month  ends  after  the  Form  is 
due.  The  OHA  found  that  although  the 
reporting  requirement  impoaee  a  burden  on 
Atlantic,  that  burden  is  no  greater  than  the 
burden  to  the  average  reporting  firm.  The 
OHA  also  found  that  Atlantic  could  reduce 
the  reporting  burden  substantially  by 
devising  a  sound  method  of  estimating  the 
data  required  by  the  Form.  Consequently,  on 
February  12, 1987.  the  OHA  issued  a 
Proposed  Decision  and  Order  tentatively 
denying  Atlantic's  request  for  exception 
relief. 

TOMCO:  Big  Spring,  TX;  KEE~O099; 
reporting,  requirements 
TOMCO  filed  for  relief  from  the 
requirement  to  submit  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  sales  Report."  After 
reviewing  TOMCO  s  application,  the  OHA 
issued  a  Proposed  Decision  and  Order 
tentatively  denying  TOMCO's  request  for 
exception  relief. 

[FR  Doc.  87-6821  Filed  3-2&-87;  8:45  pmj 
BILUNO  CODE  S4SO-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  February  16  Throtigh 
February  20,  1987 

During  the  week  of  February  16 
through  P'ebruary  20, 1987,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Remadial  Order 

Questor  PeUoleum  Corp..  2/}8/B7;  HRO-026S 

Questor  Petroleum  Corporation  (Questor) 
and  its  President,  Kyle  S.  McAlister  objected 
to  a  Proposed  Remedial  Order  alleging  that 
they  engaged  in  layering  amounting  to 
$8,171,742.33  in  overcharges.  In  87  of  the  91 


audited  traosactiona  the  DOE  rejected  the 
firm's  contention  that  it  had  performed 
traditional  and  historical  services.  The  DOE 
dismissed  the  alleged  overcharges  relating  to 
the  four  remaining  audited  transactions 
based  upon  a  finding  that  Questor  waq 
responsible  for  storing  the  crude  oil  prior  to 
resale.  The  DOE  also  found  that  McAlister 
should  be  held  personally  liable  for  Questor's 
violations  since  he  was  the  firm's  President 
and  controlling  shareholder  and,  in  many 
cases,  Questor's  principal  trader. 
Accordingly,  the  PRO  was  issued  as  a  final 
Remedial  Order  directing  Questor  and  Mr. 
McAlister  to  remit  $7,939,631.10  plus  interest 
to  the  DOE. 

Requaat  for  Exception 

Louisiana  Crude  Oil  &  Gas  Co.,  2/20/87; 
DEE-2130 

Louisiana  Crude  Oil  &  Gas  Company  filed 
an  Application  for  Exception  from  the 
provisions  of  6  CFR  15a354  and  10  CFR 
212.73  in  which  the  firm  sought  to  be  excused 
from  its  obbgation  to  refund  overcharges  of 
$305,849,  plus  interest.  In  considering 
Louisiana  Crude's  request,  the  DOE  found 
that  the  firm  had  not  shown  that  it  would 
suffer  sevefe  and  irreparable  injury  in  the 
absence  of  exception  relief. 

Refund  AppUcatioDS 

C.K.  Smith  »  Co.,  Inc. /Parker  Fuel  Corp.,  et 
aL  12/19/87;  RF2d4-3,  et  al.    ' 

Hie  DOB  issued  a  Decision  and  Order 
concerning  Applications  for  Refund,  filed  by 
Paker  Fuel  Corporation,  the  Commonwealth 
of  Massachusetts  and  the  Town  of 
Westborough,  from  a  consent  order  fund 
made  available  by  C.K.  Smith  &  Company, 
Inc.  The  DOE  found  that  Parker  was  a 
reseller  of  No.  2  heating  oil  purchased  from 
Smith  during  the  consent  order  period.  Since 
Parker  elected  to  limit  its  refund  to  the  $5,000 
small  claims  amount  provided  for  in  the 
Smith  special  refund  proceeding,  the  claimant 
was  not  reijuired  to  submit  a  detailed  proof  of 
injury.  As  governmental  entities  and  end 
users  of  Sisith  product  during  the  consent 
order  period,  neither  the  Commonwealth  of 
Massachusetts  nor  the  Town  of  Westborough 
was  required  to  submit  proof  it  was  injured 
as  a  result  of  its  purchases  from  Smith.  The 
total  refund  granted  in  this  proceeding  was 
$10,325,  including  $5,634  in  principal  and 
$4,091  in  interest. 

C.K.  Smith  6-  Co.,  Inc./Worcester  Housing 
Authority.  2/20/87;  RF284-6 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund,  filed  by 
Worcester  Housing  Authority,  from  a  consent 
order  fund  made  available  by  C.K.  Smith  & 
Company,  Inc.  The  DOE  found  that 
Worcester  was  a  governmental  enUty  that 
was  an  end  user  of  Smith  No.  2  heating  oil 
during  the  consent  order  period.  Worcester 
was  therefore  not  required  to  submit  proof  it 
was  injurqd  as  a  result  of  its  purchases  from 
Smith.  Accordingly,  Worcester  was  granted  a 
refund  representing  its  full  volumetric  share, 
$16,903.  pkis  $14,171  in  accrued  interest. 


Circle  City  Cab  Co..  RF270-1120;  The  Island 
Cab  Co.,  Inc.  RF270-1128;  Metropolitan 
Taxi  &  Limousine.  RF270-1148:  LaSalle 
Limousine  Service,  Inc.,  RF270-1153; 
Man  Valley  Taxi,  Inc.,  2/20/87;  RF270- 
1172 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  five  taxicab 
and  limousine  companies  for  refunds  from 
the  Surface  Transportation  Escrow, 
established  as  the  result  of  the  Stripper  Well 
Settlement  AgrMment.  Each  company 
applied  for  a  refund  based  on  its  purchases  of 
gasoline  and/or  motor  oil  between  August  IB, 
1973  and  January  27, 1981.  The  DOE's 
Decision  approved  four  of  the  companies' 
purchase  volumes  and  approved  the  fifth's 
volumes  after  adjusting  for  a  mathematical 
error  in  its  claim.  The  DOE  will  determine  a 
per  gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claipns. 

Gulf  Oil  Corp. /Candor  Petroleum,  2/20/87; 
RF40-2744 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund  filed 
by  Candor  Petroleum  (Candor)  in  the  Gulf  Oil 
Corporation  refand  proceeding.  Candor  was  a 
retailer  of  Gulf  products  during  the  Gulf 
consent  order  period.  Following  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
?  85,048  (1984).  Candor  demonstrated  that  it 
purchased  a  total  of  5,438,015  gallons  of  Gulf 
middle  distillates,  motor  gasoline,  and  lubes 
and  that  it  would  not  have  been  required  to 
reduce  its  selling  prices  to  pass  through  the    / 
amount  of  the  refund  claimed.  Accordingly, 
Candor  will  receive  $6,634  in  principal  and 
$1,577  in  interest. 

Gulf  Oil  Corp./Schaub  Oil,  Wald  Oil 
Company,  2/17/87;  RF40-0990.  RF40- 
2094 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
on  behalf  of  Schaub  Oil  (Schaub)  and  Wald 
Oil  Company  (Wald)  in  connection  with  the 
Gulf  Oil  Corporation  refund  proceeding.  Each 
firm  was  a  retailer  and  a  consignee  of  Gulf 
motor  gasoline  and  middle  distillates  during 
the  consent  order  period.  Following  the 
procedures  outtined  in  Gulf  Oil  Corp.,  12  DOE 
t  85.048  (1984),  Echaub  and  Wald 
demonstrated  that  they  indirectly  purchased 
certain  volumes  of  covered  product  from  Gulf 
through  one  of  Cuirs  direct  customers.  Each 
firm  also  certified  that  it  would  not  have  been 
required  to  reduce  selling  prices  to  pass 
through  the  amount  of  the  refund  claimed. 
Neither  Schaub  nor  Wald,  however, 
demonstrated  that  it  had  been  injured  in  its 
role  as  a  consignee  of  Gulf  products.  The 
DOE  determined  that  the  fact  that  each  firm 
ceased  receiving  Gulf  consignments  as  a 
result  of  its  business  decision  to  switch  from 
marketing  consigned  Gulf  products  to 
purchasing  and  reselling  those  products  did 
not  demonstrate  injury.  Accordingly,  refunds 
totaling  $2,431  in  principal  and  $578  in 
interest  were  approved  for  purchased  gallons. 

Gulf  Oil  Corp./Surfside  Gulf  et  al.  2/17/87; 
RF40-3329\et  al. 
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The  DOE  issued  a  Decision  concerning  34 
Applications  for  Refund  filed  by  retailers  of 
Gulf  Oil  Corporation  petroleum  products. 
Each  firm  applied  for  a  refund  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
\  85.048  (1984).  governing  the  disbursement  of 
settlement  funds  received  from  Gulf  pursuant 
to  a  1978  consent  order.  In  accordance  with 
those  procedures,  each  applicant  has 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  customers  a  cost 
reduction  equal  to  the  amount  of  the  refund 
claimed.  After  examining  the  applications 
and  supporting  documentation  submitted  by 
the  applicants,  the  DOE  concluded  that  each 
applicant  should  receive  a  refund.  The  total 
amount  of  refunds  approved  in  this  Decision 
is  $36,221,  representing  $29,263  in  principal 
and  $6,958  in  interest. 

Joni  Auto  Rental,  Inc..  2/18/87;  RF270-1160 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  concerning  an  auto  rental 
company's  application  for  a  Surface 
Transporters  Refund.  The  DOE  determined 
that  the  company's  application  should  be 
denied  because  car  rental  companies  are 
ineligible  for  Surface  Transporters  refunds 
under  the  terms  of  the  Order  Establishing 
Surface  Transporters  Escrow. 

Loomis  Armored.  Inc.,  2/17/87;  RF270-1107 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  an  armored 
car  company  for  a  refund  from  the  Surface 
Transporters  Escrow.  The  company's  claim 
for  gasoline  and  diesel  fuel  was  approved. 
The  company's  claim  for  heating  oil  was 
denied.  The  DOE  determined  that  Surface 
Transporter  refunds  shall  be  granted  for 
vehicle  use  only. 

Marathon  Petroleum  Company/Ace  Oil  Co., 
Inc..  et  al,  2/20/87;  RF250-2578  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  31  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5.(X)0  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $27,567  in 
principal  and  $2,097  in  interest. 

Marathon  Petroleum  Company /Arlington 
Marathon,  et  a  I..  2/20/87;  RF250-2193  et 
al. 

The  DOE  issued  a  Decision  and  Order 
concerning  21  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $15,350  in 
principal  and  $1,167  in  interest. 

Marathon  Petroleum  Company /Blue  Grass 
Oils,  Inc.  et  al..  2/20/87;  RF250-2423  el 

al. 

The  DOE  issued  a  Decision  and  Order 
concerning  12  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 


with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decisions  is  S15.464  in 
principal  and  $1,179  in  interest. 

Marathon  Petroleum  Company /McLaughlin 
Oil  Sales.  Inc.,  2/19/87;  RR250-193Z 
RF250-1933 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  McLaughlin  Oil  Sales.  Inc.  (McLaughlin),  a 
reseller  of  Marathon  covered  products. 
Although  the  firm's  purchase  of  middle 
distillates  and  motor  gasoline  from  Marathon 
during  the  consent  order  p«riod  exceeded  the 
threshold  refund  level  established  in 
Marathon  Petroleum  Co..  McLaughlin  elected 
to  file  its  refund  applications  in  accordance 
with  procedures  for  filing  claims  based  upon 
the  35  percent  presumption  of  injury  outlined 
in  the  Marathon  decision.  After  examining 
the  evidence  and  supporting  data  submitted 
by  the  firm,  the  DOE  concluded  that 
McLaughlin  should  receive  a  refund  of 
$9,921.39  in  principal  and  $623.52  in  accrued 
interest  for  a  total  refund  of  $10,544.91. 

Marathon  Petroleum  Company/Paul 

Davidson.  2/20/87;  RF25a-20ei,  RF250- 
2082 
The  DOE  issued  a  Deeision  and  Order 
concerning  Applications  for  refund  filed  on 
behalf  of  Paul  Davidson,  an  indirect 
purchaser  of  products  covered  by  a  consent 
order  that  the  agency  entered  into  with 
Marathon  Petroleum  Company.  The  applicant 
demonstrated  the  volume  of  its  indirect 
purchases,  and  that  the  product  originated 
with  Marathon.  The  applicant  was  granted  a 
refund  of  S837  in  principal  and  $66  m  interest, 
under  the  small  claims  presumption  of  injuiy. 

Marathon  Petroleum  Company /Settle 
Service,  2/20/87:  RF2S0-1414,  RF250- 
2090 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
on  behalf  of  Settle  Service,  a  gasoline  retailer 
which  purchased  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  The 
application  filed  by  Walker  Oil  Services  was 
denied  in  favor  of  the  application  filed  by  the 
owner  of  Settle  Service  during  the  consent 
order  period,  Mr.  Green  A.  Settle.  Jr.  Mr. 
Settle  was  granted  a  refund  of  $2,257. 
representing  $2,093  in  principal  and  $164  in 
interest,  under  the  small  claims  presumption 
of  injury. 

Marathon  Petroleum  Company /Systems 
Fuels,  Inc.  2/17/87;  RF250-2596.  RF250- 
2597 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  on 
behalf  of  Systems  Fuels.  Inc.,  a  purchaser  of 
products  covered  by  a  consent  order  that  the 
agency  entered  into  with  Marathon  Petroleum 
Company.  Systems  Fuels  is  a  subsidiary  of 
four  public  utility  corporations,  and  resold 
the  Marathon  product  only  to  those 
companies.  Systems  Fuels  was  granted  a  full 
refund  on  the  basis  of  a  demonstration  that 
the  benefits  of  any  refund  would  inure  to  the 
four  pubUc  utilities  according  to  their 


purchases,  and  that  the  public  utilities  would 
pass  through  the  refund  to  their  customers. 
The  refund  approved  in  this  Decision  is 
$11,973,  representing  $11,125  in  principal  and 
$848  in  interest. 

Marathon  Petroleum  Company/W.H.  Pugh 
Oil  Company.  2/19/87;  RF250-1899, 
RF25O-1900 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  W.H.  Pugh  Oil  Company  (Pugh).  a  reseller 
of  Marathon  covered  products.  Although  the 
firms's  purchase  of  middle  distillates  and 
motor  gasoline  from  Marathon  during  the 
consent  order  period  exceeded  the  threshold 
refund  level  established  in  Marathon 
Petroleum  Co.,  Pugh  elected  to  file  its  refund 
applications  in  accordance  with  procedures 
for  filing  claims  based  upon  the  35  percent 
presumption  of  injury  outlined  in  the 
Marathon  decision.  After  examining  the 
evidence  and  supporting  data  submitted  by 
the  firm,  the  DOE  concluded  that  Pugh  should 
receive  a  refund  of  $18,133.25  in  principal  and 
$1,138.48  in  accrued  interest  for  a  total  refund 
of  $19,271.73. 

Mobil  Oil  Corporation/Adelphi  Mobil  et  al., 
2/20/87;  RF225-4907  et  al. 

The  DOE  issued  a  Decision  granting  49 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  retailers 
and  resellers  of  Mobil  refined  petroleum 
products.  Each  applicant  elected  to  apply  for 
a  refund  based  upon  the  presumptjons  set 
forth  in  the  Mobil  decision.  Mobil  Oil  Corp., 
13  DOE  \  85.339  (1985).  The  DOE  granted 
refunds  totalling  $52,331  ($43,104  principal 
plus  $9,227  interest). 

Reese  Trucking,  Inc.,  Best  Trucking 
Company,  Inc.,  Reitzel  Trucking 
Company,  Inc.,  Crowel  Trucking,  Inc., 
Moron  Trucking  Comp^ry.  Inc..  2/17/87; 
RF270-1103,  RF270-1108.  RF270-1109. 
RF270-1115.  and  RF270-llie 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  five 
Applications  for  Refund  from  the  Surface 
Transporters  Escrow,  established  as  the 
result  of  the  Stripper  Well  Settlement 
Agreement.  The  applicants,  five  "for  hire" 
trucking  companies,  applied  for  refunds 
based  on  purchases  of  diesel  fuel,  gasoline, 
and  lubricating  oils  between  August  19, 1973 
and  January  27, 1981.  The  DOE's  Decision 
approved  each  company's  purchase  volumes. 
The  DOE  will  determine  a  per  gallon  refund 
amount  and  establish  the  amount  of  each 
company's  refund  after  it  completes  its 
analysis  of  all  Surface  Transporter  claims. 

Resources  Extraction  6-  Processing  Co. /Mobil 
Oil  Corp..  2/19/87;  RR228-1 
Mobil  Oil  Corporation  filed  a  Motion  for 
Reconsideration  of  a  Decision  and  Order 
denying  its  Application  for  Refund  from  a 
consent  order  fund  made  available  by 
Resources  Extraction  &  Processing  Company 
(REAPCO).  In  considering  the  Motion,  the 
DOE  found  that  it  had  correctly  determined 
in  its  original  Order  that  Mobil's  purchases  of 
NGLPs  from  REAPCO  were  indirect,  that  the 
direct  purchaser  of  the  REAPCO  product  had 
absorbed  all  the  overcharges  associated  with 


Federal  Register  /  Vol.  52,, No.  59  /  Friday,  March  27,  1987  /  Notices 

■■■■- II— — ^— — iil^M^i^i^^— 1— ^^^M^— ^^M^^M^ii^l 


the  saie  01  tne  KCjAhT^u  inolj'S  ana  mat 
Mobil  had  not  shown  it  experienced  any 
injury  as  a  result  of  the  REAPCO  purchases. 
Accordingly,  Mobil's  Motion  for 
Reconsideration  was  denied. 

Standard  Oil  Co.  (Indianaj/Turtle  Mountain 
Band  of  Chippewa  Indians  Belridge  Oil 
Co./Turtle  Mountain  Band  of  Chippewa. 
2/20/87;  .RQ21-333,  RQa-334 
The  Turtle  Mountain  Band  of  Chippewa 
Indians  filed  proposed  second-stage  refund 
plans  with  the  Office  of  Hearings  and 
Appeals,  pursuant  to  consent  orders  entered 
into  with  Standard  Oil  Co.  (Indiana)  and 
Belridge  Oil  Co.  The  Tribe  proposed  to 
implement  snow  removal  services  for  its 
tribal  members.  Accordingly,  the  refund 
application  was  granted. 

Protective  Orders 

The  following  firms  filed  Applications 
for  Protective  Orders.  The  applications, 
if  granted,  would  result  in  the  issuance 
by  the  DOE  of  the  proposed  Protective 
Order  submitted  by  the  firm.  The  DOE 
granted  the  following  applications  and 
issued  the  requested  Protective  Order  as 
an  Order  of  the  Department  of  Energy: 


Nanw 

Case  No. 

Ctttss  Senica  Ol  i  Gas  Corp 

KHJ-0073 

ERA  Lobe).  Novins.  Lamonl  A  Ru9 

KRI-0064 

Dismissals 

The  following  submissions  were 
dismissed: 


Anderson  Meat  ft  Prawisioni,  kie... 

Butuxi  Oil  Co  .  Inc. 

Capitol  Gott  Saivica „_ 

Coste«o  Brothers  LNtiographers 

Eutaula  GuH 

Garden  State  Paper  Co 

Gear  Comparty  (A  America,  Inc...... 

Grolt)  Equipment  Corp 


Honeywei  Inc. 

Jeane's  GuW  Servica „ 

Joe  s  GuM 

John  E  Jones  Oi  Co.,  Inc. 

Ledeen  Flow  Control  Systams.  Inc 

Lee's  Auto  Service 

Menasha  Corp 

Monsanto  Co 

National  Gypsum  Ca— Camant  Diviiion.. 

Park  Gull _ 

Power  Systems 

Precision  Spedaltiaa _ _ 

Re«  Oil  Co..  Inc _ 


Road  Machiriery  Co. . 
Ron  8  Gult  Service .... 


Sanders  Oil  Co..  Inc 

Schuize  A  Burch  Biscuit  Ca 

Scroggms  GuW  ServKS _, 

Souttiern  Towing  Co 

Spartde  Ouidi  Auto  Wash,  Inc. . 


Case  No 


The  Sico  Company._. 

Tn-Con.  Irx: 

Village  of  Scarsdala.. 
Wallace  A  Moms. 


WiMam  E.  Fliid.. 
ZertMltax 


nF225- 10240 

KEE-01 1  r 

RF40-3531 

RF225-6458 

RF40-3530 

RF225-9397 

flF225-«521 

RF225-10136. 

RF225-10137 

RF225-6654 

RF40-364a 

RF40-3523 

RF40-3525 

RF225-6e35 

RF40-3524 

RF225-6844 

flF225-9894 

RF225-9915 

RF40-35ie 

RF225-2644 

nF225-«207 

HF225-8622. 

RF225-8623 

RF225-«419 

RF40-3529 

RF225-9529 

RF225-6418 

flF40-3522 

RF225-6425 

RF225-9939. 

RF225-9940 

RF225-9520 

RF225-8865 

RF225-6473 

RF  225-95 10. 

RF225-9511 

KEG-0003 

RF225-6841 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Eneirgy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 
George  B.  Breznay, 

Director,  Off  ice  of  Hearings  and  Appeals. 
March  19, 1»70. 
[FR  Doc.  87-6822  Filed  3-26-87;  8:45  am) 

BILLING  CODE  MS0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3176-2] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 

Statement*  Filed  March  16, 1987 

Through  March  20, 1987  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  870096.  FSuppl,  IBR,  UT, 
Bonneville  Unit,  Central  Utah  Project, 
Municipal  and  Industrial  Water 
System,  Constmction  and 
Modifications,  Updated  Information, 
Due:  April  27, 1987,  Contact:  Jay 
Henrie  (BOl)  379-1172 

EIS  No.  870097,  Final,  Adoption.  COD, 
FL,  Blount  Island  Channel  Coal 
Conveyor  Bridge,  Construction,  Bridge 
Permit,  St.  Johns  River,  Duval  County, 
Due:  April  27, 1987.  Contact:  Gary 
Pruitt  (305)  536-4103 

EIS  No.  870098,  Draft,  BLM.  NM,  Taos 
Resource  Area.  Resource 
Management  Plan.  Due:  July  1, 1987. 
Contact:  Dan  Wood  (505)  758-8851 

EIS  No.  870099,  Final,  BLM.  MT.  Dillon 
Resource  Area,  Wilderness 
Recommendations,  Designation, 
Beaverhead  and  Madison  Counties. 
Due:  April  27. 1987,  Contact:  James 
Moorhouse  (406)  494-5059 

EIS  No.  870100,  FSuppl,  BLM,  WA,  OR, 
MT,  WY,  Northwest  Area  Noxious 
Weed  Control  Program,  Additional 
Information,  Due:  April  27, 1987. 
Contact  Lynne  Hamilton  (503)  231- 
6268 

EIS  No.  870101,  Final.  BLM.  AZ.  NM. 
Arizona  Interconnection  Project.  El 
Paso  345kV  Transmission  Line. 
Construction,  Right-of-Way  Grants, 
Permits  and  Approval,  Due:  May  4. 


1987,  Contact:  J.W.  Whitney  (505)  988- 
6565 

EIS  No.  870102.  Final.  FHW.  MN,  New 
US-10  Construction  and 
Reconstruction,  Egret  Boulevard  in 
Coon  Rapids  to  I-35W  in  Mounds 
View.  Anoka  and  Ramsey  Counties. 
Due:  April  27. 1987,  Contact:  Stephen 
Bahler  (612)  349-5230 

EIS  No.  870103,  Draft,  BPA.  OR.  WA,  ID. 
MT,  New  Energy  Efficient  Homes 
Program.  Accessing  Indoor  Quality 
Options.  Construction,  Due:  May  19, 
1987.  Contact:  Anthony  Morrell  (503) 
230-5136. 

Amended  Notice: 

EIS  No.  870088.  Final.  BLM.  CA.  NV. 
Benton-Owens  Valley  and  Bodie 
Coleville  Study  Areas,  Wilderness 
Recommendations.  Walker.  Bishop 
and  Caliente  Resource  Areas.  Due: 
April  27. 1987,  Published  FR  3-20-87— 
Review  period  reestablished 

Dated:  March  24, 1987. 
Richard  E.  Sanderson. 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  87-6798  Filed  3-26-87:  8:45  am] 

BILUNG  COOE  6560-SO-M 


IER-FRL-3176-31 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  9. 1987  through  March 
13, 1987  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  (CAA)  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  as  amended. 
Requests  for  copies  of  EPA  comments     ' 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
February  7. 1986  (51  FR  4804). 

Draft  EISs 

ERP  No.  D-FHW-E40703-GA,  Rating 
EC2.  GA-371/1-85  Highway  Connector. 
Construction.  GA-371  to  1-85.  404 
Permit.  USCG  Permit.  GA.  Summary: 
EPA's  concerns  included  predicated 
wetland  losses  and  air  quality  and  noise 
impacts.  EPA  requested  a  Hydrocarbon 
Pollutant  Burden  Analysis,  an 
intersection  (queuing)  analysis,  and 
additional  no-build  and  alternative 
analysis.  A  more  holistic  review  of  the 
proposed  action,  if  it  is  a  segment  of  a 
larger  proposed  beltway.  was  also 


requested. 


Final  EISs 

ERP  No.  F-CO&-G28010-TX.  Stacy 
Reservoir,  Dam  and  Pump  Station. 
Municipal  and  Industrial  Water  Supply 
Development.  Colorado  River  Basin. 
Permit,  404  and  10  Permits,  TX. 
Summary:  The  final  EIS  adequately 
responded  to  EPA  comments  issued  on 
the  draft  EIS.  EPA  has  no  objections  to 
the  proposed  project  with  proper 
implementation  of  the  mitigation 
measures  specified  in  Appendix  G  and 
Appendix  H  of  the  final  EIS. 

ERP  No.  F-COE-K34005-CA,  Pamo 
Dam  and  Reservoir  Emergency  Water 
Supply  Project,  Construction,  Santa 
Ysabel  Creek.  CA.  Summary:  EPA 
recommended  that  the  Army  Corps  of 
Engineers  deny  a  Clean  Water  Act 
(CWA)  Section  404  permit  for  the 
project  as  proposed  in  the  final  EIS. 
EPA's  recommendation  was  based  on:  1) 
The  adequacy  of  the  alternatives 
analaysis  in  the  final  EIS;  2)  the 
adequacy  of  mitigation  measures 
proposed  in  the  final  EIS;  and  3)  the 
proposed  project's  failure  to  comply 
with  CWA  Section  404  Guidelines.  EPA 
also  noted  that  it  was  still  evaluating 
information  provided  by  the  project 
applicant  on  alternative  emergency 
water  supply  designs. 

ERP  F-FHW-F40189-MN,  CSAH-18 
Completion,  1-494  to  MN-13  and  MN- 
101,  MN.  Summary:  EPA  is  concerned 
about  the  loss  of  wetlands,  but  will  not 
object  to  the  proposed  project  provided 
mitigation  is  developed  to  ensure  no  net 
loss  of  wetland  functional  values.  As  the 
final  EIS  did  not  discuss  specific 
wetland  mitigation,  EPA  requested  to  be 
included  in  the  coordination  for  its 
development. 

ERP  No.  F-SCS-D36104-PA.  W. 
Branch  Brandywine  Creek  Watershed, 
Protection  and  Flood  Prevention,  PA. 
Summary:  EPA  does  not  object  to  the 
development  and  implementation  of  the 
project. 

ERP  No.  F-UAF-L10003-AK,  Alaskan 
Radar  System,  Over-the-Horizon 
Backscatter  Radar  System,  Construction 
and  Operation,  Ebnendorf  AFB,  AK. 
Summary:  EPA  is  concerned  that  certain 
specifics  regarding  the  process  the  Air 
Force  will  follow  in  conducting  the  next 
level  of  detailed,  site-specific  analysis 
have  not  been  resolved.  The  final  EIS 
does  not  establish  that  no  practicable 
alternative  receiving  site  exists;  but 
eliminates  study  areas  based  on 
desirability.  EPA  urges  the  Air  Force  to 
include  an  alternative  study  area  for  the 
receiving  site  and  believes  that  the  next 
tier  of  site-specific  analysis  can  be 
reasonably  and  appropriately 
undertaken,  provided  that  the  Air  Force 
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considers  the  impacts  of  a  reasonable 
range  of  alternatives. 

Dated:  March  24, 1987. 
Richard  E.  Sanderaon, 
Director.  Office  of  Federal  Activities. 
[FR  Doc.  87-6797  Filed  3-28-87;  8:45  am] 
BILLING  CODE  666(V-S0-U 

[FRL-3176-4] 


Science  Advisory  Board  Executive 
Committee;  Open  Meeting;  Amended 
Notice;  Correction  to  Earlier  Notice  of 
2-day  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  of  the  Science  Advisory 
Board  on  April  9. 1987.  The  meeting  will 
be  held  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.,  in 
the  Administrator's  Conference  Room, 
1103.  The  meeting  will  begin  on  9:00  a.m. 
and  will  adjourn  at  approximately  5.-00 
p.m.  on  April  9th  only.  The  information 
suspersedes  an  earlier  notice  in  the 
Federal  Register  of  March  20  (52  FR 
8959)  announcing  a  two  day  meeting  of 
the  Executive  Committee. 

Issues  to  be  discussed  at  the  meeting 
include:  A  briefing  on  EPA's 
comparative  risk  study;  discussion  of  a 
SAB  exposure  assessment  concept 
paper;  establishment  of  an  EPA 
initiative  for  strategic  research  planning 
and  the  SAB's  role  in  such  an  initiative; 
reports  of  committees  and 
subcommittees;  and  other  issues  of 
member  interest. 

The  meeting  is  open  to  the  publia  Any 
member  of  the  public  wishing  to  attend, 
obtain  information,  or  submit  written 
comments  should  contact  Dr.  Terry  F. 
Yosie,  Director,  Science  Advisory  Board 
or  Mrs.  Joanna  Foellmer  located  at  401 
M  Street  SW.,  Washington,  DC  20460  or 
call  (202]  382-4126  by  close  of  business 
April  2, 1987. 

Dated:  March  20. 1987. 
Terry  F.  Yosie, 

Director,  Science  Advisory  Board. 

[FR  Doc.  87-6717  Filed  3-26-87;  8:45  am] 

BILLING  CODE  SSM-CO-M 

[OPTS-59241;  FRL-3176-7] 

Certain  Test  Market  Exemption 
Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 


Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
two  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  exemption. 

DATE:  Written  comments  by:  April  13, 

1987. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59241]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
Street  SW.,  Washington.  DC  20460,  (202) 
554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  E-611,  401  M  Street  SW., 
Washington.  DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  TME  application  received 
by  EPA.  The  complete  non-confidential 
application  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

T  87-12 

Close  of  Review  Period.  April  29. 1987. 

Manufacturer.  Confidential. 

Chemical.  (G)  Ester  of  alkenyl 
succinic  anhydride. 

Use/Production.  (G)  Akaline  sizing 
agent  in  paper  processing.  Prod,  range: 
Confidential. 

T  87-13 

Close  of  Review  Period.  May  2, 1987. 

Importer.  Confidential. 

Chemical.  (G)  Alkenylamide  polymer 
with  methylheteromonoacyclic  alkene. 

Use/Import.  (S)  Industrial  paper 
polymer.  Import  range:  Confidential. 

Dated:  March  23. 1987. 
Denite  Devoe, 

Acting  Division  Director.  Information 
Management  Division. 
[FR  Doc.  87-6715  Filed  3-28-87;  8:45  am] 
•ILLMO  COOC  (SW-SO-M 
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(OPTS-51668;  FRL-3176-61 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  [EPA). 

action:  Notice. 

Nummary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  fifty  such  PMNs  and  provides  a 
summary  of  each. 

dates:  Close  of  Review  Period: 

P  87-795.  87-796.  87-797,  87-798,  87- 
799,  87-aOO.  87-aoi,  87-802.  87-803,  87- 
804,  87-805.  87-806.  87-807,  87-808,  87- 
809,  87-610.  87-811.  87-812,  87-813.  87- 
814,  87-815,  87-816,  87-817.  and  87-818— 
June  10. 1987. 

P  87-619.  87-820.  87-821.  87-822.  87- 
823.  87-824.  87-625.  87-826.  87-627.  87- 
826.  and  87-830— June  13, 1987 

P  87-831,  87-632.  87-633,  67-634,  87- 
835.  67-836.  and  87-637— June  14. 1987. 

P  87-838.  87-839.  67-840.  87-641,  87- 
842.  87-843,  67-844.  and  87-845— June  15. 
1987. 

Written  comments  by: 

P  87-795,  87-796.  87-797,  87-798,  87- 
799,  87-600,  67-601,  87-602,  67-603,  67- 
804,  87-805,  67-606.  87-607,  87-606,  67- 
809.  87-810.  67-811.  87-812.  87-613,  87- 
814,  67-615.  87-816.  87-617.  and  67-618— 
May  11. 1967. 

P  87-819.  87-620.  87-821,  87-822,  87- 
823,  87-624,  87-825,  87-826,  87-827,  87- 
826.  and  87-630— May  14. 1987. 

P  87-831.  87-632.  87-633,  67-634,  87- 
835,  87-836,  and  87-837— May  15, 1987. 

P  87-838,  87-839,  87-840,  87-841,  87- 
842,  67-843,  87-644.  and  87-645— May  16, 
1987. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  numer  "(OPTS- 
51666)"  and  the  specific  PMN  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency.  Rm.  L-lOO,  401  M  Street  SW.. 
Washington,  DC  20460,  (202)  554-1305. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  Street  SW., 
Washington,  DC  20460.  (202)  382-3725. 


SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P  87-795 

Importer.  Shin-Etsu  Silicones  of 
America,  Incorporated. 

Chemical.  (G)  Amino  functional 
organopolysiloxane. 

Use/Import.  (S)  Industrial  textile 
finishing  agent  and  ingredient  for 
carwax.  Import  range:  5,000  to  10,000  kg/ 
yr. 

P  87-796 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
benzothiazolesulfonic  acid. 

Use/Production.  (G)  Dye.  Prod.  Range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Irritation:  Skin — Irritant.  Eye — 
Corrosive. 

P  87-797    I 

Manufaoturer.  Dow  Corning 
Corporation. 

Chemical.  (G)  Alkoxy  functional 
silicon  hydride  silyl  hydrocarbon. 

Use/Production.  (S)  Chemical 
intermediate.  Prod.  Range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg:  Acute  dermal:  > 2,000  mg/kg; 
Irritation:  Skin — Non-irritant.  Eye — 
Slight;  Ames  test:  Negative. 

P  87-798    I 

Manufaoturer.  Dow  Corning 
Corporation. 

Chemical.  (G)  Alkoxy  functional 
silicon  hydride  silyl  hydrocarbon. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin — Irritant.  Eye— Slight; 
Ames  test:  Negative. 

P  87-799 

Importer.  Confidential. 

Chemical.  (G)  Phenolic  resin. 

Use/Import.  (S)  Resin  is  used  in 
making  inks  and  MK  varnishes.  Import 
range:  Confidential 

F  87-800 

Importer.  Confidential. 
Chemical.  (G)  Alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 


P 87-801 

Importer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P 87-802 

Importer.  Confidential. 

Chemical.  (G)  Modified  phenolic 
resin. 

Use/Import.  (G)  Resin  converted  to 
ink  and  varnish.  Import  range: 
Confidential,    j 

P  87-803 

Importer.  Confidential. 
Chemical.  (G)  Modified  alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-804 

Importer.  Confidential. 
Chemical.  (G)  Alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-805 

Importer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Import.  (G)  Resin  used  in  paints. 
Import  range:  Confidential.  ^ 

F87-«06 

Importer.  Confidential. 
Chemical.  (G)  Modified  alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-807 

Importer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Import.  (G)  Paint  converted  to 
resin.  Import  range:  Confidential. 

P  87-808  ' 

Importer.  Confidential. 

Chemical.  (G)  Modified  short  oil  alkyd 
resin. 

Use/Import.  j[G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

F  87-809 

Importer.  Confidential. 
Chemical.  (G)  Acrylic  modified. 
Use/Import.  [G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

F  87-810 


Importer.  Confidential. 
Chemical.  (G)  Alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-811 

Importer  Confidential. 
Chemical.  (G)  Alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 
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P  87-812 

Importer.  Confidential. 
Chemical.  (G)  Alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-813 

Importer.  Confidential. 
Chemical.  (G)  Polyurethane  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-814 

Importer.  Confidential. 
Chemical.  (G)  Medium  oil  alkyd  resin. 
Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-815 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  modified  alkyd 
resin. 

Use/Import.  (G)  Resin  converted  to 
paint.  Import  range:  Confidential. 

P  87-816 

Importer.  Disgrin  Industries 
Corporation. 

Chemical.  (S)  Polymer  of  poly(oxy-1.4- 
butanediyl).  alpha-(((3- 
isocyanatomethylphenyl)amino]carbonyl]- 
omega-[[({3-isocyanatomethyl- 
phenyl)Amino]carbonyl]owy]-,  pigment 
stanone  brown;  and  mixture  of  3,5- 
dimethyl  thio-2,4-toluenediamine  and 
3,5-dimethyl-2,6-toluenediamine. 

Use/Import.  (S)  Site-limited  molded 
on  site  into  wheels,  rollers  and 
mechanical  parts  for  use  in  general 
industrial  applications.  Import  range: 
7,980  to  12,000  kg/yr. 

P  87-817 

Manufacturer.  Confidential. 

Chemical.  (G)  Terephthalate  polyol 
esters. 

Use /Production.  (S)  Industrial 
intermediate  for  component  for  urethane 
foam  insulating  product.  Prod,  range: 
1.800,000  to  4.100,000  kg/yr. 

P  87-818 

Manufacturer.  Confidential. 

Chemical.  (G)  Oxyalkylated 
terephthalate  polyol  ester. 

Use /Production.  (S)  Industrial 
components  for  urethane  foam 
insulating  products.  Prod,  range: 
1,800,000  to  4,900,000  kg/yr. 

P  87-819 

Manufacturer.  Confidential. 

Chemical.  (G)  Aminofunctional 
polysiloxane. 

Use/Production.  (S)  Site-limited  and 
industrial  intermediate  radiation  cured 
coating  additive,  site-limited  and 
consumer  polymer  for  hair  shampoo  and 
conditioner.  Prod,  range:  Confidential. 


P 87-820 

Importer.  Confidential. 

Chemical.  (G)  Organo-platinum 
complex. 

Use/Import.  (S)  Industrial  catalyst  for 
curing  silicone  polymers.  Import  range: 
Confidential. 

P 87-821 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Aliphatic  thermoplastic 
urethane. 

Use/Production.  (S)  Industrial 
manufacture  of  plastic  articles  for  use 
in:  industrial;  medical  and 
transportation.  Prod,  range: 
Confidential. 

P  87-822 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  [G)  Modified  isocyanate 
prepolymer. 

Use/Production.  (S)  Site-limited  and 
industrial  intermediate.  Prod,  range: 
Confidential. 

P 87-823 

Manufacturer.  Reichold  Chemicals, 
Incorporated. 

Chemical.  (G)  Tall  oil  fatty  acid/tall 
oil  rosin  modified  hydrocarbon  resin. 

Use /Production.  (S)  Industrial  resin 
component  in  production  of  ink  vehicle 
varnishes.  Prod,  range:  Confidential. 

P 87-824 

Manufacturer.  Reichold  Chemicals, 
Incorporated. 

Chemical.  (G)  Terpene-styrene  resin. 

Use /Production.  (S)  Industrial 
tackifier  for  hot  melt  adhesive.  Prod, 
range:  Confidential. 

F 87-825 

Manufacturer.  Occidential  Chemical 
Corporation. 

Chemical.  (G)  Carboxylic  acid  salt. 

Use/Production.  (G)  Intermediate. 
Prod.  Range:  Confidential. 

P 87-826 

Importer.  Biddle  Sawyer  Corporation. 

Chemical  [G]  Carbamido-methyl- 
[(chloro-[([sulfooxyethylsulfonyl) 
amino]-8-triazinyl]amino]sub8tituted] 
azol-hydroxy-ethyl-pyridinone.  sodium 
salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40.000  kg/yr. 

P 87-827 

Importer.  Confidential. 

Chemical.  (G)  Silicone  phenolic  alkyd 
resin. 

Use/Import  (S)  Industrial  component 
of  electrical  coating  industrial.  Import 
range:  500  to  1.100  kg/yr. 


P 87-828 

Importer.  Biddle  Sawyer  Corporation. 

Chemical.  [G]  2,2'-Stilbenedisulfonic 
acid.  4.4'-bi8[[3-chloro-[[[hydroxy- 
[substituted]azo]-sulfonaphthalenyl)-s- 
triazinyl]amino]-,  potassium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  20,000  kg/yr. 

P 87-830 

Importer.  CIBA-GEIGY  Corporation. 

Chemical.  (G)  Copper  disalicylidine 
complex. 

Use/Import.  (G)  Textile  chemical. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Acute  dermal:  >  2,000  mg/kg; 
Irritation:  Skin — Non-irritant,  Eye — Non- 
irritant;  Ames  test:  Negative;  Skin 
Sensitization:  Non-sensitizen  ECso: 
>  1.000  mg/1  (Daphnia  Magna)  LCo: 
Zebra  fish:  >8.3  ppm.  ICm,:  (Inhibitory 
Concentration)  >100  mg/l;  COD  =  1606 . 
mg/gOj. 

P 87-831 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamino  polyamide. 

Use/Production.  (G)  Additive  in 
specialty  formulation  with  open  use. 
Prod,  range:  500  to  2.100  kg/yr. 

P 87-832 

Manufacturer.  Lonza.  Incorporated. 

Chemical.  (G)  Aromatic  polyol, 
alkoxylated.  fatty  acid  esters  of. 

Use /Production.  (G)  Additive  for  use 
in  textile  or  industrial  lubricant 
formulations.  Prod,  range:  Confidential. 

P87-«33 

Manufacturer.  Confidential. 

Chemical.  (G)  High  solids  soybean  oil 
urethane  polymer. 

Use/Production.  (S)  Clear  and 
pigmented  high  solids  architectural 
coatings.  Prod,  range:  Confidential. 

P 87-834 

Manufacturer.  Confidential. 

Chemical.  (G)  Amino  rich  polyamide. 

Use/Production.  (G)  Additive  in 
specialty  formulation  with  open  use. 
Prod,  range:  500  to  2,300  kg/yr. 

P87-835 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (S)  Benzeneacetonitrile, 
alpha-hydroxy-3-phenoxy-.  (S)-. 

Use/Production.  (S)  Industrial 
intermediate  for  use  in  pesticide 
manufacture.  Prod,  range:  Confidential. 

P  87-836 

Manufacturer.  Confidential. 
Chemical.  (G)  Inert  perfluorocarbon 
liquid. 
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iisc/t'waucuon.  iwj  n.  uuiu  for  U8€  in 
heat  transfer  applications  having  in 
general,  an  open  non-dispersive  degree 
of  containment.  Prod,  range: 
Confidential. 

P87-«37 

Manufacturer.  Confidential. 

Chemical.  (S)  Isophthalic  acid,  adipic 
acid,  trimethylolpropane,  silicone 
polymer. 

Use/Production.  (S)  Industrial  and 
commercial  polyester  vehicle  for  use  in 
pigmented  synthetic  coating.  Prod, 
range:  96,000  to  175,000  kg/yr. 

P  87-838 

Manufacturer.  Confidential. 

Chemical.  (C)  NCO  terminated 
ure  thane. 

Use /Production.  (G)  Tackifier — open, 
non-dispersive  use  in  adhesives.  Prod, 
range:  Confidential. 

P  87-839 

Importer.  Sherex  Chemical  Company. 
Incorporated. 

Chemical.  (G)  Sulfonium  borate. 

Use/Import.  (S)  Polymerization 
inhibitor.  Import  range:  Confidential. 

P  87-840 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate — terminated 
polycaprolactone  polyol. 

Use/Production.  (G)  Coating  resin. 
Prod,  range:  Confidential. 

P  87-841 

Importer.  Confidential. 

Chemical.  (S)  PyrazololS.l- 
b]quinazoline,  3-|(4-chloro-2- 
nitrophenyl)azo]-2-methyl. 

Use/ Import.  (G)  Colorant.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Acute  dermal:  > 2,000  mg/kg: 
Irritation:  Skin — Non-irritant.  Eye — 
Slight;  Ames  test:  Negative. 

P  87-842 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  polyamino 
polyol. 

Use/Production.  (G)  Open  use. 
industrial  paint  product.  Prod,  range: 
200.000  to  3,000,000  kg/yr. 

P  87-843 

Manufacturer.  Cavedon  Chemical 
Company,  Inc. 

Chemical.  (G)  Carboxyfunctional 
zircoaluminate  chloride  hydroxide 
polymer. 

Use/Production.  (S)  Industrial 
adhesion  promoter:  epoxy,  rubber, 
acrylic  industrial  adhesives;  adhesion 
promoter/ pigment  dispersant  in 
industrial  coatings,  i.e.,  polyester,  epoxy. 


urethane.  alkyd.  waterbome,  etc: 
pigment  dispersant,  coupling  agent  in 
pigmented  PE,  PP  and  other 
thermoplastics.  Prod,  range: 
Confidential. 

P  87-844 

Importer.  Prolan  Laboratories, 
Incorporated. 

Chemical.  (G)  Chitosan,  substituted 
hydroxyalkanoate  salt. 

Use/Import.  (G)  Selective  absorbent 
in  materiab,  fabrics  and  filtration 
membranes.  Import  range:  Confidential. 

P 87-845    I 

Manufacturer.  Mona  Industries  Inc. 

Chemical.  (S)  Reaction  Product  of 
Epichlorohydrin  and  sodium  phosphate. 

Use/Production.  (S)  Site-limited 
intermediate  for  cosmetic  and  household 
raw  material  production.  Prod,  range: 
9,000  to  20.000  kg/yr. 

Toxicity  Data.  Irritation:  Skin — Non- 
irritant.  Eye — Non-irritant. 

Dated:  March  23, 1987. 
Denise  Devoe. 

Acting  Division  Director.  Information 

Management  Division. 

[FR  Doc.  87^6714  Filed  3-26-87;  8:4§  am] 

BILUNG  COOe  SS60-S0-M 


[OPTS-51667;  FRL-3175-81 

Certain  Chemicals  Premanufacture 
Notices   I 

agency:  Environmental  Protection 
Agency  (H'A). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  forty-two  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 
P  87-752,  87-753,  87-754,  87-755,  87-756, 

87-757,  and  87-758,  June  3, 1987. 
P  87-759,  87-760,  87-761,  87-762.  87-763, 
87-7M,  87-765,  87-766,  87-767,  87- 
768,  87-769.  and  87-770.  June  7. 1987. 
P  87-771,  B7-772,  87-774,  87-775,  87-776. 
87-777,  87-778.  87-779.  87-780,  87- 
781,  87-782,  87-783,  87-784,  87-785, 
87-786,  and  87-787,  June  8. 1987. 
P  87-788. 67-789.  and  87-790.  June  9. 
1987. 


P  87-791,  87-792.  87-793,  and  87-794, 

June  10. 1987. 
Written  comments  by: 
P  87-752,  87-753,  87-754,  87-755,  87-756. 

87-757.  and  87-758.  May  4. 1987. 
P  87-759,  87-760,  87-761,  87-762,  87-763.' 

87-764.  87-765.  87-766,  87-767,  87- 

768,  87-769.  and  87-770.  May  8. 

1987, 
P  87-771,  87-772.  87-774,  87-775.  87-776. 

87-777.  87-778,  87-779,  87-780,  87- 

781,  87-782,  87-783,  87-784,  87-785, 

87-786,  and  87-787,  May  9, 1987. 
P  87-788.  87-789,  and  87-790,  87-791,  87- 

792.  87-793.  and  87-794.  May  10. 

1987. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
■•(OPTS-51667r  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  L-100.  401  M 
Street  SW..  Washington.  DC  20460,  (202) 
554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA. 
The  complete  non-confidential  PMNs 
are  available  in  the  Public  Reading 
Room  NE-G0(M  at  the  above  address 
between  8:00  am.  and  4:00  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

P  87-752 

Importer.  Toyo  Soda  USA,  Inc. 

Chemical.  (G)  Hexane-1.6- 
diisocyanate  oligomers  with  polyol 
modification. 

Use/Import.  (S)  Industrial  and 
commercial  reactive  polyurethane 
coating.  Import  range:  50,000  to  150,000 
kg/yr. 

P  87-753 

Manufacturer.  Mazer  Chemicals,  Inc. 

Chemical.  (G)  Amide  of 
polycarboxylic  acid. 

Use/Production.  (G)  Emulsifier  for  an 
explosive  mixture.  Prod,  range: 
Confidential.  ( 

P 87-754  ' 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Modified  polyacrylate 
polymer. 

Use/Produotion.  (G)  Polymeric 
dispersant.  Prod,  range:  Confidential, 
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Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dermal:  5  g/kg;  Irritation:  Skin- 
Slight.  Eye— Severe;  LCso  96  hr 
(Rainbow  trout):  750  mg/L.  LC50  48  hr 
{Daphnia  magna):  1,000  mg/L.  ECso:  16.9 
mg/L. 

P  87-755 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate  functional 
organopolysiloxane. 

Use /Production.  (S)  Industrial 
radiation  cured  coating  additive.  Prod, 
range:  Confidential. 

P  87-756 

Manufacturer.  Confidential. 

Chemica/.  (G)  Amines,  dialkyl  methvl. 

Use/Production.  (G)  Site-limited  and 
industrial  intermediate  for  cationic 
production.  Prod,  range:  Confidential. 

P  87-757 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolyester  urethane 
terpolymer. 

Use/Production.  (G)  Polymer  for 
injection  molding  and  extrusion.  Prod, 
range:  Confidential. 

P  87-758 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyoxyethylene  fatty 
ester. 

Use/Production.  (G)  Industrial 
surfactant.  Prod,  range:  Confidential. 

P  87-759 

Importer.  Confidential. 
j  Chemical.  (G)  Fluorinated  co-telomer. 
'  Use/Import.  (G)  Soil  release  and  soil 
repellent  agent  highly  protective 
product.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  5  ml/kg: 
Irritation:  Skin— Non-irritant,  Eye — 
Irritant. 

P  87-760 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylated 
polyurethane. 

Use/Production.  (G)  Industrial 
polymer  for  specialty  coatings.  Prod, 
range:  38,000  to  76.000  kg/yr. 

P  87-761 

Manufacturer  Confidential. 

Chemical.  (G)  Phenoxy  modified 
epoxy  ester  resin. 

Use/Production.  (G)  Industrial  open, 
non-dispersive  use.  Prod,  range:  2,272  to 
9,100  kg/yr. 

P  87-762 

Importer.  Fritzsche  Dodge  &  Olcott. 

Chemical.  (S)  2-Butenal.  3-methyl-. 

Use/Import.  (S)  Industrial  and 
commercial  sold  to  other  chemical 
houses  as  such.  Import  range:  25  to  180 
kg/yr. 


Toxicity  Data.  Acute  oral:  690  mg/kg; 
Acute  dermal:  400  mg/kg;  Irritation: 
Skin — Irritant;  Inhalation:  Irritation; 
Ames  test:  Non-mutagenic. 

P 87-763 

Manufacturer  H.B.  Fuller  Company. 

Chemical.  (G)  Diphenylmethane 
diisocyanate  1,4- 

cyclohexanedimethanol,  dimer  acid 
copolymer. 

Use/Production.  (S)  Industrial 
adhesive.  Prod,  range:  18.000  to  70,000 
kg/yr. 

P 87-764 

Importer.  Confidential. 

Chemical.  (G)  Aliphatic  diol. 

Use/Import.  [S]  Industrial  crosslinker 
for  the  production  of  polyurethane 
elastomers.  Import  range:  Confidential. 

P  87-765 

Manufacturer.  Confidential. 

Chemical.  (G)  Barium  salt  of  Joncryl 
678. 

Use/Import.  [G]  Extender.  Import 
range:  Confidential. 

P  87-766 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted-aryl- 
substituted-amino-alkyl  phosphonic 
acid,  salt. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 


P  87-767 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  alkyl 
phosphonic  acid,  salt. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  87-768 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Substituted  tall  oil 
polymer. 

Use/Production.  (G)  Industrial  coating 
resin.  Prod,  range:  Confidential. 

P  87-769 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified,  maleated 
metal  resinate. 

Use/Production.  (S)  Industrial 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P 87-770 

Importer.  Fallek  Chemical  Company, 
Incorporated. 

Chemical.  (S)  Acryloyl  mopholine. 

Use/Import.  (S)  Site-limited,  industrial 
and  commercial  radiation  cure  vinyl 
pyrolidone  co-polymers;  industrial, 
commercial  and  consumer  adhesives 


acrylate/methacrylate  copolymers, 
specialty  urethane/epoxy  copolymers 
and  misc.  Import  range:  20.000  to  100.000 
kg/yr. 

Toxicity  Data.  Acute  oral:  588  mg/kg; 
Acute  dermal:  2.0  g/kg;  Irritation:  Skin- 
Mild,  Eye — Non-irritant. 

P 87-771 

Importer.  Confidential. 

Chemical.  (G)  Mixed  methacrylate 
polymer. 

Use/Import.  (S)  Industrial  emulsifier/ 
dispersant.  Import  range:  Confidential. 

P 87-772 

Importer.  Biddle  Sawyer  Corporation. 

Chemical.  (G)  Hydroxy- 
(|disubstituted)pheny!lazo]-[chloro(( 
(sulfooxyethylsulfonyl)phenyl]aminol-8- 
triazinylaminojnaphthalenedisulfonic 
acid,  sodium  salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

P  87-774 

Manufacturer.  Monsanto  Company. 

Chemical.  (S)  Polymer  of  melamine; 
formaldehyde;  methanol;  and  2- 
ethylhexanol. 

Use/Production.  (G)  Component  of 
thermosetting  paint  formulations. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Acute  dermal:  >  5,000  mg/kg; 
Irritation:  Skin— Slight,  Eye— Mild; 
Ames  test:  Non-mutagenic. 

P  87-775 

Manufacturer  Confidential. 

Chemical.  (G)  Copolymer  of  acrylic 
and  methacrylic  esters. 

Use /Production.  (S)  Industrial, 
commercial  and  consumer  modifier  for 
wood  coatings,  general  purpose  coating. 
Prod,  range:  Confidential. 

P  87-776 

Manufacturer:  Pennwalt  Corporation. 

Chemical.  (S)  1,3-Benzenedicarboxylic 
acid,  disodium  salt. 

Use/Production.  (S)  Industrial 
lubricant  for  metal  deformation.  Prod, 
range:  11,270  to  23,575  Kg/yr. 

Toxicity  Data.  Acute  oral:  5,000  mg/ 
kg;  Acute  dermal:  2,000  mg/kg;  Irritation: 
Skin— Slight,  Eye — Mild;  Ames  test: 
Non-mutagenic. 

P 87-777 

Importer  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  4,4'- 
Bis(substituted)stilbene. 

Use/Import.  (G)  Colorant  of  copying 
material.  Import  range:  Confidential. 

Toxicity  data.  Acute  oral:  >  5.0  g/kg; 
Ames  test:  Non-mutagenic. 


iiyj» 


P  87-778 
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Importer.  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  2,5-Bis(substituted)- 
l.W-'TJxadiazole. 

Use/Import.  (G)  Colorant  of  copying 
material.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
Ames  test:  Non-mutagenic. 

VV7-T79 

Importer.  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  Pyrene  derivative. 

Use/Import.  (G)  Copying  material. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Ames  test:  Non-mutagenic. 

P  87-780 

Importer.  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  Phthalocyanine 
colorant. 

Use/Import.  (G)  Colorant  of  printing 
material.  Import  range:  Confidential. 

P  87-781 

Importer.  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  Carbozole  derivative. 

Use  Import.  (G)  Copying  material. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >15.0  g/kg; 
Ames  test:  Non-mutagenic. 

P  87-782 

Importer.  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  Benzoic  acid  derivative. 

Use/Import.  (G)  Copying  material. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral;  11,602  mg/ 
kg;  Ames  test:  Non-mutagenic. 

P  87-783 

Importer.  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  l,l-Bis(substituted)-3- 
substituted-l-propen. 

Use/Import.  [G)  Copying  material. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
Ames  test:  Non-mutagenic. 

P  87-784 

Importer.  MC  Reprotechs, 
Incorporated. 

Chemical.  (G)  2,5-Bis(substituted)- 
1.3,4-oxadiazol^. 

Use/Import.  (G)  Colorant  of  copying 
material.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
Ames  test:  Non-mutagenic. 

P  87-785 

Importer.  MC  Reprotechs. 
incorporated. 

Chemical.  (G)  Carbazole  derivative. 


Use/Import.  (G)  Copying  material. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  g/kg; 
Ames  test:  Non-mutagenic. 

P 87-786 

Importer.  Confidential. 

Chemicgl.  (G)  Polyester  acrylate. 

Use/Import.  (S)  Industrial  radiation- 
curable  coatings. 

Toxicit  Data.  Acute  oral:  > 5.000  mg/ 
kg:  Irritation:  Skin— Slight,  Eye— Slight; 
Inhalation  Negative. 

P  87-787 

Importer.  Confidential. 

Chemicol.  (G)  Polyester  acrylate. 

Use/Import  (S)  Industrial  radiation- 
curable  coatings. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Irritation:  Skin— Slight.  Eye— Slight; 
Inhalation:  Negative. 

P 87-788  I 

Manufdcturer.  Confidential. 

Chemicol.  (S)  Polymer  of  1,3- 
benzenedicarboxylic  acid:  1,3- 
isobenzenefuranolione;  trans 
butenedioic  acid;  hexanedioic  acid;  1,2- 
propanediol;  and  2,2-dimethyl-l,3- 
propanediol. 

Use/Production.  (S)  Industrial  and 
commercial  polymer  for  metal  coating. 
Prod,  range:  Confidential. 

P  87-789 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  mixture  of 
carbomonocyclic  acid,  sulfonated 
carbomonocyclic  ester,  alkylene  glycol 
and  dialkylene  glycol. 

Use/Prfiduction.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  87-790 

Importer.  Lonza,  Incorporated. 

Chemical.  (G)  Methylene-bis- 
substituteri  aniline  derivative. 

Use/Import.  [G]  Resin  intermediate. 
Import  range:  Confidential. 

P  87-791 

Importer.  Biddle  Sawyer  Corporation. 

Chemical.  (G)  Hydroxy- 
[[disubstitutedlnaphthylazo]-[chloro- 
[((sulfooxyethylsulfonyl)phenyljamino] 
substitutad  naphthalenesulfonic  acid, 
sodium  s^lt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40.000  kg/yr. 

P  87-792 

Manufacturer.  Quaker  Chemical 
Corporation. 

Chemiaal.  (G)  Mixed  tall  oil  esters. 

Use/Prpduction.  (S)  Industrial  hot  itiill 
lubricant.  Prod,  range:  Confidential. 

P  87-793 
Manufacturer.  Confidential. 


Chemical.  [0)  Functional  aluminum 
soaps. 

Use/Production.  (G)  Cosmetic/ 
Emollient. 

Toxicity  Data.  Acute  oral:  5  g/mg; 
Irritation:  Skin — Mild,  Eye — Mild. 

P 87-794 

Importer.  Stockhausen,  Incorporated. 

Chemical.  (G)  Water  soluble  cationic 
polymer. 

Use/Import.  (G)  Flocculant  for  , 

retention  aid.  Prod,  range:  250,000  to        ' 
1.000,000  kg/yr. 

Toxicity  Data.  Acute  oral  >  5,000  mg/ 
kg;  Acute  dernal:  >Z000  mg/kg;  Skin 
Sensitization:  Non-sensitizer:  LC50  24  hr 
(Daphnia  magna):  225  mg/1.  ECm  48  hr 
(Tetrahymena  pyriformis):  95  mg/1,  LC50 
96  hr  (Zebra  fieh):  8  mg/1.  ECso 
(Pseudomonas  putida):  >  5,000  mg/1, 
LCso  96  hr  (Golden  orfs):  1.5  mg/1. 

Dated:  March  17, 1987. 
Denise  Devoe, 

Acting  Division  Director.  Information 
Management  Division.  ' 

(FR  Doc.  87-6556  Filed  3-26-87:  8:45  am] 

BtLUNG  CODE  6SS0-S(Mi 


[OPTS-59809;  FnL-3174-2] 

Certain  Chemicals  Premanufacture      ' 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to        i 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11. 1984. 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  Notices  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
three  such  polymer  exemption 
submissions  and  provides  a  summary  of 
each. 

DATES:  Close  of  Review  Period: 

Y  87-122  and  87-123,  March  30. 1987. 

Y  87-124,  March  31, 1967. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 


Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFOftMATtON:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  exemption  received  by 
EPA.  The  complete  non-confidential 
documents  are  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-122 

Manufacturer.  ConHdentiai. 
Chemical  (G)  Alkyd  resin. 
Use/ Production.  (S)  Coatings.  Prod, 
range,  Confidential. 

Y  87-123 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (G)  Pionite.  Prod, 
range.  Confidential. 

Y  87-124 

Manufacturer.  Spencer  Kellogg 
Products. 

Chemical.  (G)  Alkyd  resin. 

Use/Prodvction.  fG)  Open,  non- 
dispersive  use.  Prcd.  range, 
Confidential. 

Dated:  March  17, 1987. 

D«nise  Devoe, 

Acting  Division  Director.In formation 
Management  Division. 

[FR  Doc.  87-6461  Filed  3-26-87;  8:45  am] 

BILLING  CODE  HM-M-M 

[OPP-66135;  FRL  3177-4] 

Pesticide  Programs;  New  Voluntary 
Cancellation  Procedures 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  streamlined  the  way 
it  processes  requests  for  voluntary 
cancellation  of  registered  pesticide 
products.  Instead  of  issuing  a  Notice  of 
Voluntary  Cancellation  to  the  registrant, 
which  notifies  the  registrant  of  the 
official  cancellation  of  the  affected 
registrations  30  days  after  receipt  of  the 
letter,  EPA  will  now,  upon  receipt  of  a 
request  for  voluntary  cancellation  of 
pesticide  registrations,  send  a 
cancellation  order  to  the  registrant 
acknowledging  receipt  of  that  request, 
informing  the  registrant  that 
cancellation  was  effective  immediately 
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upon  receipt  of  the  request.  This  change 
will  significantly  decrease  the 
processing  time  from  receipt  of  a 
voluntary  cancellation  request  to  final 

cancellation. 

FOR  FURTHER  INFORMATtON  CONTACT:  By 

mail: 

Arthur  Donner.  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number 
Rm.  716,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington. 
VA.  (703-557-2126). 
SUPPLEMENTARY  INFORMATION:  This 
discussion  of  the  voluntary  cancellation 
process  is  published  for  informational 
purposes  only,  since  these  procedures 
are  not  subject  to  rulemaking. 

A  voluntary  cancellation  is  initiated 
by  the  registrant  of  a  pesticide  product. 
Previously,  this  request  resulted  in  EPA 
issuing  a  Notice  of  Intent  to  Cancel  to 
the  registrant,  which  stated  that  the  EPA 
had  agreed  to  the  cancellation  of  the 
product(s),  effective  30  days  after  the 
registrant's  receipt  of  the  Notice,  unless 
within  the  30-day  period  the  registrant, 
or  an  interested  person  with  the 
concurrence  of  the  registrant,  requested 
that  the  registration  be  continued  in 
effect.  If  no  request  for  continuation  of 
registration  had  been  submitted  at  the 
end  of  the  30-day  period,  the  product 
was  then  cancelled. 

The  current  voluntary  cancellation 
process  is  initiated  upon  receipt  of  a 
written  request  from  a  registrant  of  a 
product.  The  Agency  prepares  a 
cancellation  order  acknowledging 
receipt  of  the  voluntary  cancellation 
request  and  sends  it  to  the  registrant  of 
the  affected  product(s).  This  notice 
automatically  becomes  a  final  order  of 
cancellation.  Unless  there  are 
extenuating  circumstances,  a  notice 
ordinarily  contains  a  provision 
permitting  the  registrant  to  sell  or 
distribute  existing  stocks  of  the 
product(s)  until  his  supply  is  exhausted, 
or  for  1  year  from  the  effective  date  of 
cancellation,  whichever  comes  first. 
To  provide  current  information  on 
those  product(s)  voluntarily  cancelled. 
EPA  intends  to  prepare  computer 
reports  of  product  cancellations  on  a 
regular  basis.  These  reports  will  indicate 
each  product's  EPA  registration  number, 
product  name,  registrant's  name,  and  the 
date  on  which  cancellation  became 
effective.  The  Agency  will  routinely 
distribute  updated  reports  to  EPA 


Regional  Offices  and  the  Office  of 
Pesticide  Programs  Freedom  of 
Information  Office,  from  which  these 
reports  can  be  requested. 

Dated:  March  23. 1987. 
Edwin  F.  Tinsworth. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

FR  Doc.  87-6983  Filed  3-26-87: 11:57  am| 

BILLING  CODE  6S60-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1648] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

March  18, 1987. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239, 1919  M  Street,  NW." 
Washington,  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  April  13. 1987. 
See  §  1.4(b)(1)  of  the  Commissions  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  Parts  2,  22  and 
25  of  the  Commission's  Rules  to 
Allocate  Spectrum  for.  and  to 
Establish  Other  Rules  and  Policies 
Pertaining  to  the  Use  of  Radio 
Frequencies  in  a  Land  Mobile 
Satellite  Service  for  the  Provision  of 
Various  Common  Carrier  Services. 
(Gen.  Docket  No.  84-1234,  RM- 
4247).  Number  of  petitions  received: 
2 

Subject:  Amendment  of  §  73.202(b) 

Table  of  Allotments,  FM  Broadcast 
Stations.  (Eagle  and  Lincoln. 
Nebraska)  (MM  Docket  No.  86-59, 
RM-5082).  Number  of  petitions 
received:  1 

Subject:  Amendment  of  §  73.606(b), 
Table  of  Assignments.  TV 
Broadcast  Stations.  (Anniston, 
Alabama)  (MMtDocket  No.  86-101, 
RM-5455).  Number  of  petitions 
received:  1 
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Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Vero  Beach,  Florida) 
(RM-5359).  Number  of  petitions 
received:  1 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

|FR  Doc.  87-6570  Filed  3-26-87;  8:45  am| 

BILLtNQ  COOE  6712-01-M 


Applications  for  Consolidated  Hearing; 
James  L  Gardner  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  oty.  and  SUI« 


FUeNo. 


Docket 
No. 


A      Janws     L     Gartnef.  BPH-851112MA 87-61 

Sparta.  Missoun 

B.  Sledge  Communications,  BPH-8S1115MK „ 

Sparta.  Missoun. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  Comparative,  A,  B 

2.  Ultimate,  A,  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037,  (Telephone  (202) 
857-3800). 

W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 
|FR  Doc.  87-6571  Filed  3-26-87;  8:45  am] 
BILLING  COOE  6712-01-M 


FEDERAL  EiMERGENCY 
MANAGEMENT  AGENCY 

Training  and  Hre  Programs 
Directorate,  Board  of  Visitors  for  the 
National  Fire  Academy;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Fedei«l  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting: 
NAME:  Board  of  Visitors  (BOV)  for  the 

National  Fire  Academy  (NFA) 
DATES  OF  MEETING:  April  23-24, 1987 
PLACE;  Holiday  Inn.  1711  North 

University  Blvd.,  Plantation,  Florida 
TIME:  April  23—8:30  a.m.  to  5:00  p.m.; 

April  24 — 8:30  a.m.  to  Agenda 

Completion;  4:00  p.m.  to  5:00  p.m. — 

Field  Survey  Meeting 
PROPOSED  AGENDA:  Old  Business; 

New  Business;  Annual  Report; 

Volunteer  Fire  Service/NFA  Interface; 

FEMA  Training  Reorganization; 

Chamber  of  Commerce  Award 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  first-come, 
first-serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent.  National  Fire  Academy, 
Training  and  Fire  Programs  Directorate, 
16825  South  Seton  Avenue,  Emmitsburg, 
Maryland  21727  (telephone  number,  301- 
447-1123)  on  or  before  April  13, 1987. 

Minutes  of  Ibe  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Associate  Director's  Office,  Training 
and  Fire  Programs  Directorate,  Federal 
Emergency  Management  Agency, 
Building  N,  National  Emergency 
Training  Center,  Emmitsburg,  MD  21727. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  March  19, 1987. 

Caesar  A.  Roy, 

Deputy  Axociate  Director.  Training  and  Fire 
Programs. 

(FR  Doc.  ar-6710  Filed  3-26-87;  8:45  am) 

BILUNG  COSE  671B-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

First  Federal  of  Maryland,  PSA; 
Hagerstown,  MO;  Appointment  of 
Receiver 

Notice  lis  hereby  given  that  pursuant 
to  the  authority  contained  in  5(d)(6)(A) 
of  the  Home  Owner's  Loan  Act  of  1933, 
as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  appointed  the  Federal  Savings 
and  Loart  Insurance  Corporation  as  sole 
receiver  for  First  Federal  of  Maryland, 
FSA,  Hagerstown,  Maryland  on  March 
20, 1987. 


Dated;  March  23, 1987. 
)eff  Sconyere, 
Secretary. 
(FR  Doc.  87-6728  Filed  3-26-87;  8:45  am] 

BILLING  COOE  S7S»-01-M 


Vernon  Savings  and  Loan  Association; 
Vernon,  TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406{c)(l)(B)(i)(I)  of  the  National  Housing 
Act,  12  U.S.C.  1729(c)(l)(B)(i)(I)  (1982), 
the  Federal  Home  Loan  Bank  Board  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Vernon  Savings  and  Loan 
Association,  Vernon,  Texas,  on  March 
20, 1987. 

Dated:  March  23, 1987. 
)eff  Sconyers, 
Secretary. 
[FR  Doc.  87-6729  Filed  3-26-87;  8:45  am] 

BILLING  COOE  S7a>-01-M 


INo.  87-305] 


Applications  for  Unlisted  Trading 
Privileges  and  Opportunity  for 
Hearing;  Midwest  Stocit  Exchange 

Dated:  March  18, 1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Midwest  Stock  Exchange 
has  filed  on  January  2, 1987  and  January 
27, 1987,  respectively,  pursuant  to 
section  12  (f)(1)(B)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12f-l, 
applications  ("Applications")  with  the 
Federal  Home  Loan  Bank  Board 
("Board")  for  unlisted  trading  privileges 
in  the  following  securities; 
Coast  Savings  and  Loan  Association, 

Los  Angeles,  California  (FHLBB  No. 

7046),  Common  Stock,  No  Par  Value 
Standard  Federal  Bank,  Troy,  Michigan 

(FHLBB  No.  0161),  Common  Stock, 

$1.00  Par  Value 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Comments:  Any  interested  person        i 
may  inspect  the  Applications  at  the 
Board,  and,  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register,  submit  to  the  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW.,  Washington, 
D.C.  20552,  written  data,  views  and 
arguments  bearing  upon  whether  the 


Fedt 
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extensions  of  unlisted  trading  privileges 
pursuant  to'teuch  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  Following  this  opportunity 
for  hearing,  the  Board  will  approve  the 
Applications  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Harootunian,  Assistant  General 
Counsel  for  Securities  Policy.  Corporate 
and  Securities  Division.  Office  of 
General  Counsel,  at  (202-377-6415)  at 
the  above  address. 

By  the  Federal  Home  Loan  Bank  Board 
Jeff  Sconyers, 
Secretary. 

(FR  Doc.  87-6730  Filed  3-26-87;  8:45  am] 
BILLI»«G  CODE  6720-01-M 


[No:  87-304] 

Application  for  Unlisted  Trading 
Privileges  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange 

Dated:  March  18.  1987. 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 


summary:  The  Philadelphia  Stock 
Exchange  has  filed,  pursuant  to  section 
12(fKl)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l.  an 
application  with  the  Federal  Home  Loan 
Bank  Board  ("Board")  for  unlisted 
trading  privileges  in  the  following 
securities:  Columbia  Savings  and  Loan 
Association.  Beverly  Hills,  California 
(FHLBB  No.  6325)  Common  Stock.  $1.00 
Par  Value. 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Comments:  Any  interested  person 
may  inspect  the  application  at  the 
Board,  and.  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register,  submit  to  the  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board.  1700  G  Street.  NW..  Washington. 
DC  20552.  written  data,  views  and 
arguments  bearing  upon  whether  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  are 


consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  Following  this  opportunity 
for  hearing,  the  Board  will  approve  the 
application  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Harootunian,  Assistant  General 
Counsel  for  Securities  Policy,  Corporate 
and  Securities  Division.  Office  of 
General  Counsel,  at  (202-377-6415)  at 
the  above  address. 

By  the  Federal  Home  Loan  Bank  Board. 
|eff  Sconyers, 
Secretary. 

[FR  Doc.  87-6731  Filed  3-26-87;  8:45  am) 
BILLIMG  CODE  6720-01-M 


FEDERAL  RESERVE  SYSTEM 

Algemene  Bank  Nederland  N.V.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Boards  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presenteo  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  15, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Algemene  Bank  Nederland  N.  V.. 
Amsterdam.  The  Netherlands;  to  acquire 
Lease  Plan  U.S.A.,  Atlanta,  Georgia,  and 
thereby  engage  in  the  leasing  of 
personal  or  real  property  pursuant  to 
§  225.25(b)(5)  and  commercial  financing 
of  equipment  and  inventory  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  tJie  Federal  Reserve 
System,  Marcii  23, 1987. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-6698  Filed  3-26-87;  8:45  am] 

BILUNG  COM  6I10-01-M 


First  Citizens  Banc  Corp.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
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questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  April  17, 
1987. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101; 

1.  First  Citizens  Banc  Corp., 
Sandusky,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  Banking  Company,  Sandusky. 
Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Marcii  23. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board 
|FR  Doc.  87-6699  Filed  3-26-87;  8:45  am) 

BILUNG  CODE  6210-01-41 


Change  in  Bank  Control;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has  > 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  10, 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198; 

1.  fames  0.  Myers,  Emporia,  Kansas; 
to  acquire  52  percent  of  the  voting 
shares  of  Admire  Bancshares,  Inc., 
Emporia,  Kansas,  and  thereby  indirectly 
acquire  Admire  Bank  in  Emporia, 
Emporia,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  23, 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FH  Doc.  87-6700  Filed  3-26-87;  8:45  amj 

•tUJNQ  COOE  SSIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  inforaiation  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  March  20, 
1987. 

Public  Heabh  Service  (PHS) 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  Package) 

Food  and  Dtug  Administration 

Subject;  Use  of  Impact-Resistant  Lenses 
in  Eyeglasses  and  Sunglasses — 
Revision— (0910-0182) 

Respondents;  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations 

Health  Resources  Services 
Administration 

Subject;  Financial  Assistance  for 
Disadvantaged  Health  Professions 
Students  Program — Application 
Form— NEW 

Respondents;  Non-profit  institutions 

Subject;  Annual  Space  Utilization  and 
Enrollment  Report  for  Nursing  and 
Health  Ptofessions — Extension — 
(0915-0036) 

Respondents;  State  or  local 
governments;  Non-profit  institutions 

Centers  for  Disease  Control 

Subject;  Fluoridation  Census,  1985 — 

NEW 
Respondents:  State  or  local  governments 
OMB  Desk  Officer;  Shannah  Koss 

Family  Support  Administration  (FSA) 

(Call  Reports  Clearance  Officer  on 
202-245-0662  for  copies  of  package) 
Subject;  Refugee  State-of-Origin 

Report — Extension— (0960-0336) 
Respondents;  State  or  local  governments 
Subject;  Refugee  Assistance-by- 

Nationality  Report — Extension — 

(0960-0339) 
Respondents;  State  or  local  governments 
Subject;  State  Agency  Statement  of 

Financial  Plan  for  Aid  to  Families 

With  Dependent  Children — 

Reinstatement — (0960-0225) 
Respondents;  State  or  local  governments 


Subject;  Annual  Statistical  Report  on 

Requests  for  Hearings — 

Reinstatement— (0960-0251) 
Respondents;  State  or  local  governments 
OMB  Desk  Officer;  Judy  Egan  i 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers;  PHS/FDA:  202-245- 
2100;  FSA;  202-245-0652. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address;  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503.  Attn;  (name  of  OMB  Desk 
Officer). 

Dated:  March  19, 1987. 

lames  F.  Trickett, 

Director,  Office  of  Administrative  and 
Management  Services. 

[FR  Doc.  87-6722  Filed  3-26-87;  8:45  am] 

BILLING  COOE  4150-«4-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Research  Grants  for  Biological 
Markers  of  Alcohol  Consumption 

agency:  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  HHS. 

ACTION:  Issuance  of  a  special  program 
announcement  for  research  grants  on 
biological  markers  of  alcohol 
consumption. 

summary:  The  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA)  announces  the  availability  of  a 
special  program  announcement  for 
Research  Grants  on  Biological  Markers 
of  Alcohol  Consumption.  These  awards 
will  support  research  grants  for  the 
development  and  application  of 
biological  markers  for  the  objective 
assessment  of  long-term  drinking.  As 
distinct  from  a  solely  qualitative 
indicator  of  alcohol  consumption,  the 
most  desirable  measures  would  provide 
a  quantitative  estimate  of  alcohol  use 
during  a  period  of  days  or  weeks.  The 
influence  of  such  factors  as  age  and 
gender  should  be  addressed  in  the 
validation  of  markers.  Support  may  be 
requested  for  up  to  5  years.  It  is 
estimated  that  up  to  $500,000  will  be 
available  in  1987  and  future  years, 
subject  to  final  congressional  action,  to 
support  research  grants  under  this 
announcement. 

Receipt  Dotes  for  Applications: 
February  1.  June  1,  and  October  1  of 
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each  year  as  provided  by  the  regular 
research  grant  appUcation  schedule. 
For  a  Copy  of  the  Announcement 
Contact:  The  National  Clearinghouse  for 
Alcohol  Information  (NCALI),  Box  2345, 
Rockville,  Maryland  20852.  Telphone 
(301)  468-2600. 
Donald  Ian  Macdonald. 
Administrator.  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration. 
FR  Doc.  87-6704  Filed  3-26-87;  8:45  am] 

BILLIMG  CODE  4160-20-M 


Centers  for  Disease  Control 

Cooperative  Agreement  To  Assist 
Local  Health  Officials  To  Determine 
the  Overall  Performance  of  Local 
Health  Departments  In  Carrying  Out 
Their  Increasingly  Broad  and  Complex 
Responsibilities 

The  Center  for  Disease  Control 
announces  the  availability  of  funds  in 
Fiscal  Year  1987  for  a  cooperative 
agreement  with  the  National 
Association  of  County  Health  Officials 
(NACHO)  under  the  stipulation  that 
there  be  substantial  participation  in  the 
project  by  the  United  States  Conference 
of  Local  Health  Officials  (USCLHO),  to 
enable  local  health  departments  to 
determine  whether  they  are  meeting  the 
needs  of  the  communities  they  serve, 
identify  areas  in  which  performance  can 
be  improved,  and  initiate  a  systematic 
process  to  improve  performance.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  13.283. 

Authority 

This  program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  241(a)),  as 
amended. 

Single  Source  JustiHcation 

Assistance  will  be  provided  only  to 
the  National  Association  of  County 
Health  Officials  (NACHO)  for  this 
project.  NACHO  is  a  professional 
organization  of  individuals  and 
institutions  that  have  a  professional  and 
legal  interest  in  preventive  health  care 
in  the  community.  The  membership  of 
this  organization  is  composed  of  the 
leaders  of  local  health  agencies  with  the 
decision  making  authority  for  the 
direction  of  prevention  strategies  in  the 
community.  The  organization  is  in  a 
unique  position  to  assist  individual 
health  departments  in  assessing  how 
well  the  health  needs  of  the  community 
are  being  met  and  in  what  direction 
future  resources  should  be  allocated  in 
order  to  develop  a  comprehensive 
approach  contributing  toward  national 


disease  prevention/health  promotion 
efforts.  This  organization,  as 
representative  of  the  nation's  local 
health  agencies,  is  best  suited  to 
develop  a  generic  self-assessment  tool 
that  can  be  implemented  uniformly. 

Availability  of  Funds 

During  Fiscal  Year  1987,  SlOO.OOO  to 
$175,000  will  be  available  to  support  this 
project.  The  cooperative  agreement  will 
be  funded  initially  for  a  12-month  budget 
period.  Continuation  awards  within  the 
5-year  project  period  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds.  The  funding 
estimate  is  subject  to  change. 

Reviews 

Application  is  not  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Information 

Information  may  be  obtained  from: 
Luther  DeWeese,  Grant  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control,  255 
East  Paces  Ferry  Road,  Atlanta,  Georgia 
30333,  Telephone — (404)  262-6575. 

Technical  assistance  may  be  obtained 
from:  Charles  J.  Webb,  Training  and 
Laboratory  Program  Office,  Centers  for 
Disease  Control,  Atlanta,  Georgia  30333, 
Telephone  (404)  329-1945. 

Dated:  March  23. 1987. 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
|FR  Doc.  87-6664  Filed  3-26-87;  8:45  am) 

BILLING  COOE  4160-1*-«l 


Cooperative  Agreement  for  Adult 
Immunizations  in  Health  Maintenance 
Organizations  Program  Announcement 
and  Availability  of  Funds  for  Fiscal 
Year  1987 

Introducdon 

The  Centers  for  disease  Control  (CDC) 
announces  the  availability  of  funds  for 
Fiscal  Year  1987  for  competitive 
applications  for  a  cooperative 
agreement  with  an  organization  which 
will  work  effectively  with  the  Health 
Maintenance  Organization  (HMO) 
industry  to  improve  the  delivery  of  adult 
immunization  services  to  their  21  million 
subscribed  members. 

Authority 

This  project  is  authorized  by  section 
3Cl(a)  of  the  Public  Health  Service 
(PHS)  Act  (42  U.S.C.  241(a)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  is  13.283. 


Eligible  Applicants 

Eligible  applicants  are  public  or 
private  organizations,  associations, 
institutions,  and  others,  with  (1) 
demonstrated  capability  in  performing 
activities  and  achieving  goals  and 
objectives  similar  in  scope  to  those  of 
the  proposed  project  and  (2)  recent 
experience  in  working  with  the  HMO 
industry. 

Program  Background 

HMOs  are  a  growing  and  significant 
component  of  the  health  care  industry  in 
the  United  States.  Presently  there  are 
nearly  500  federally  qualified  HMOs 
providing  prepaid  health  services  to 
approximately  21  million  members. 

HMOs  are  constantly  striving  to 
reduce  costs  to  maintain  a  competitive 
edge  in  the  market  place.  The  industry 
recognizes  that  multiple  strategies  must 
be  used  to  continue  to  show  decreases 
in  costs  associated  with  physician 
encounters  and  hospitalizations.  One  of 
these  major  strategies  is  emphasis  on 
preventive  medicine,  including 
immunizations. 

However,  recent  studies  have  shown 
that  vaccine  coverage  for  influenza  and 
tetanus-diphtheria  in  HMO  populations 
is  only  about  20-40  percent.  These  levels 
indicate  that  in  spite  of  access  to 
medical  care  in  HMOs,  including 
immunizations  at  no  out-of-pocket 
expense,  desired  levels  of  immunization 
are  not  being  reached. 

The  HMO  industry  has  expressed 
interest  in  improving  immunization 
coverage  of  adults  thereby  reducing 
costs  associated  with  morbidity  and 
mortality,  improving  the  health  of  their 
members,  and  promoting  enrollment  by 
offering  higher  quality  services. 

The  interest  of  the  HMO  industry  in 
prevention  programs  is  highly  consistent 
with  current  CDC  programs.  CDC's  adult 
immunization  activites  focus  on  the 
achievement  of  goals  by  1990  which 
include:  70  percent  immunization  levels 
against  influenza  among  high  risk 
groups;  60  percent  in  levels  against 
pneumococcal  disease;  50  percent 
immunization  against  hepatitis  B;  a  75 
percent  immunization  level  in  adults 
against  tetanus  and  diphtheria;  zero 
reported  cases  of  congenital  rubella 
syndrome;  and  zero  indigenous  cases  of 
measles. 

Inclusion  of  preventive  immunization 
services  by  HMOs  and  health  insurance 
companies  is  consistent  with  the  CDC 
strategy  to  improve  the  immunization 
status  of  adults. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  HMOs  to  develop 
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policies,  procedures,  and  practices  of 
adult  immunizations  which  will  result  in 
the  reduction  and  prevention  of 
unnecessary  morbidity  and  mortality 
and  their  consequences  to  influenza, 
pneumococcal  disease,  hepatitis  B, 
tetanus,  diphtheria,  measles,  and  rubella 
in  adult  populations  (>15  years]  served 
by  HMOs. 

Cooperative  Activities 

1.  Recipient  Activities 

a.  Jdentify  three  to  five  HMOs 
representing  Group,  Staff,  and 
Individual  Practice  Association  (IP A) 
models  with  appropriate  resources  and 
interests  for  collaboration  related  to 
adult  vaccine  preventable  diseases  to 
determine  vaccine  coverage  in  selected 
HMO  models. 

b.  In  each  HMO  model  type, 
determine  current  policies  with  regard  to 
the  seven  adult  antigens. 

c.  In  each  HMO  model  type,  determine 
the  vaccine/toxoid  coverage  levels  for 
members  ni  the  target  population. 

d.  In  each  HMO  model  type,  assess 
the  impact  of  morbidity/mortality  of  the 
target  diseases  on  the  utilization  of 
HMO  services,  including  frequency  and 
costs. 

e.  Implement  at  least  one  or  more 
intervenhon  strategies  to  measure  and 
increase  vaccine  coverage  levels. 

f.  Evaluate  the  effectiveness  arid 
efficiency  of  the  intervention  strategy(3) 
in  increasing  vaccine  coverage,  reducing 
morbidity/mortality,  and  reducing 
utilization  and  costs  of  HMO  services. 

g.  Establish  a  mechanism  for  sharing 
information  which  fosters  the  benefits  of 
adult  immunization  in  the  HMO 
industry,  its  members,  and  the  general 
public. 

2.  Centers  for  Disease  Control  Activities 

a.  Collaborate  in  determining  whether 
HMO  policies  and  practices  on  adult 
immunizations  are  current. 

b.  Provide  technical  assistance  in  the 
design  of  the  protocols  for  the  collection 
and  analysis  of  data  to  determine 
vaccine/toxoid  coverage. 

c.  Provide  technical  assistance  in  the 
design  of  protocols  for  the  collection  and 
analysis  of  data  to  determine  the  impact 
of  morbidity  and  mortality. 

d.  Participate  in  the  development, 
implementation,  and  evaluation  of 
intervention  strategies  including 
statistical  analyses. 

e.  Provide  training  consultation  as 
required  to  ensure  successful  technology 
transfer  to  the  HMO  industry. 

f.  Assist  in  replacing  successful 
experiences  gained  in  this  collaboration 


throughoat  the  pre-paid  health  care 
industry. 

AvailabiQiy  of  Funds 

Approximately  $83,000  is  available  in 
Fiscal  Year  1987  to  fund  one  cooperative 
agreement.  Depending  on  the 
availability  of  funds,  the  cooperative 
agreement  will  be  funded  in  12  month 
budget  periods  within  a  1-  to  3-year 
project  period.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availabilfty  of  funds.  Funding  estimates 
outlined  above  may  vary  and  are 
subject  to  change. 

Reporting  Requirements 

Progress  reports  are  required  on  a 
quarterly  basis  and  are  due  30  days 
after  the  end  of  each  quarter.  Fiaancial 
status  reports  are  required  no  later  than 
90  days  after  the  end  of  each  budget 
period.  Final  financial  status  and 
progress  reports  are  required  90  days 
after  the  end  of  a  project  period. 

Application  Content 

1.  Initial  Application — The  initial 
application  for  a  new  project  period 
must  include  a  narrative  which  details 
the  following: 

a.  The  background  and  need  for 
support,  including  information  that 
relates  to  factors  by  which  the 
applications  will  be  evaluated; 

b.  The  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purpose  of  the  project  and  which  are 
specific,  measurable  and  time-phased: 

c.  The  methods  which  will  be  used  to 
achieve  the  objectives; 

d.  The  methods  which  will  be  used  to 
evaluate  the  snccess  of  the  project; 

e.  A  budget,  including  narrative 
justification,  consistent  with  the  purpose 
and  objectives  of  the  project;  and 

f  Any  other  pertinent  information  that 
will  support  the  request  for  assistance. 

2.  Continued  Funding — An  application 
for  continued  funding  of  this  activity 
within  an  approved  project  period 
should  contain  the  following: 

a.  A  progress  report  on  activities 
performed  and  results  achieved  during 
the  prior  budget  period: 

b.  Shott-term  objective  for  the  new 
budget  period  (consistent  with      , 
availability  of  funds): 

c.  A  description  of  any  change  in  the 
need  for  support,  long-term  objectives, 
methods  of  operation,  and  evaluation 
procedures  compared  to  information 
provided  in  previous  applications;  and 


d.  A  budget,  including  narrative 
justification,  consistent  with  the 
availability  of  funds  and  the  purpose 
and  objectives  of  the  project. 

Application  Review  ami  Evaluation 
Criteria 

1.  Initial  Application — ^The  initial 
application  for  a  new  project  period  will 
be  reviewed  and  evaluated  according  to 
the  following  criteria: 

a.  The  need  for  support  as 
demonstrated  in  the  background  and 
need  section  of  the  application 
narrative; 

b.  The  adequacy  of  the  description  of 
the  appropriate  study  populations; 

c.  The  degree  to  which  the  applicant 
provides  evidence  of  their  commitment 
to  carry  out  their  part  of  the  proposed 
collaboration; 

d.  The  extent  to  which  the  applicant 
documents  demonstrated  capability  in 
achieving  functional  objectives  and 
activities  similar  to  those  of  this  project 
and  provides  evidence  of  recent 
experience  in  working  with  the  HMO 
industry; 

e.  The  degree  to  which  objectives  are 
stated  clearly,  are  consistent  with  the 
purpose  of  this  cooppralive  agreement 
and  are  specinc.  measurable,  and  time-  I 
phased; 

{.  The  degree  to  which  the  proposed 
methods  of  achieving  the  stated 
objectives  are  likely  to  be  successful; 

g.  The  adequacy  of  plans  to  evaluate 
program  activities; 

h.  The  extent  to  which  professional 
personnel  to  be  assigned  to  this  project 
are  qualified,  including  evidence  of  their 
commitment  to  this  effort: 

i.  Adequacy  of  the  plan  for  project 
administration;  and 

j.  The  extent  to  which  the  budget  is 
clearly  explained,  reasonable,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

2.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  The  degree  to  which 
accomplishments  in  the  prior  budget 
period  show  that  the  applicant  is 
meeting  its  objectives; 

b.  The  extent  to  which  objectives  for 
the  new  budget  period  are  consistent 
with  the  purpose  of  the  cooperative 
agreement  and  are  specific,  measurable, 
and  time-phased; 

c.  The  degree  to  which  the  proposed 
methods  of  achieving  the  stated 
objectives  are  likely  to  be  successful; 


d.  The  adequacy  of  plans  to  evaluate 
program  activities; 

e.  The  extent  to  which  the  budget  is 
clearly  explained,  reasonable,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Leo  A. 
Sanders,  Chief,  Grants  Management 
Branch,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control,  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Atlanta,  Georgia,  30305,  on  or  before 
May  15, 1987. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  a  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  either 
1.  a  or  b  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 
Review  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Where  to  Obtain  Additional  Infonnation 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Marsha  D.  Driggans,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Atlanta,  Georgia  30305, 
telephone  (404)  262-6575  or  FTS  236- 
6575.  Technical  assistance  may  be 
obtained  from  Conrad  P.  Ferrara,  Project 
Officer,  Division  of  Immunization. 
Center  for  Prevention  Services,  Centers 
for  Disease  Control,  Atlanta,  Georgia 
30333,  telephone  (404)  329-1836  of  FTS 
236-1836. 

Dated:  March  23, 1987. 
Robert  L.  Foster. 

Acting  Director.  Office  of  Program  Support 
Centers  for  Disease  Control. 
[ra  Doc.  87-6663  Filed  3-26-87;  8:45  am] 
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Project  Grants  for  the  Prevention  and 
Control  of  Sexually  Transmitted 
Diseases;  Availability  of  Funds  for 
Fiscal  Year  1987 

Introduction 

The  Centers  for  Disease  Control 
announces  the  availability  of  funds  for 
Fiscal  Year  1987  for  Project  Grants  for 
the  Prevention  and  Control  of  Sexually 
Transmitted  Diseases  (STD).  (Reference 
STD  Control  Program  Announcement 
published  in  the  Federal  Register  on 
June  27, 1985  (50  FR  26624).) 

Authority 

This  grant  program  is  authorized  by 
section  318  of  the  Public  Health  Service 
Act  (42  U.S.C.  247c),  as  amended. 
Regulations  governing  programs  for 
preventive  health  services  are  codified 
at  42  CFR  Part  51b.  Subparts  A  and  D. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.977. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies  of 
State  and  local  governments,  including 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Northern 
Mariana  Islands.  American  Samoa,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau. 

Program  Objectives/Purpose 

The  objective  of  this  grant  program  is 
to  reduce  morbidity  and  mortality  from 
sexually  transmitted  diseases  (STD)  by 
preventing  cases  and  complications. 

Availability  of  funds 

Approximately  $45,780,000  will  be 
available  in  Fiscal  Year  1987  to  award 
up  to  66  grants  with  the  average  award 
expected  to  be  $693,600,  ranging  from 
$20,000  to  $2,800,000.  Depending  upon 
the  availability  of  funds,  grants  are 
usually  funded  for  12  months  in  a  3-  to  5- 
year  project  period.  Continuation 
awards  within  the  project  period  are 
made  on  the  basis  of  satisfactory 
progress  in  meeting  project  objectives 
and  on  the  availability  of  funds.  No  new 
grants  are  expected  to  be  made  in  1987 
since  current  grantees  are  coordinafing 
activities  in  all  poUtical  jurisdictions  in 
the  United  States.  Grants  may  be 
awarded  to  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Republic  of  Palau  in 
lieu  of  the  Trust  Territory  of  the  Pacific 
Islands.  Funding  estimates  outlined 
above  may  vary  and  are  subject  to 
change. 


Application  Infonnation 

Applications  are  subject  tareview  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (30-day  review  for 
continuation  applications).  Application 
forms,  information  on  review 
procedures,  deadlines  and  the 
consequences  of  late  submission,  copies 
of  the  program  announcement  and 
regulations  may  be  obtained  from  the 
appropriate  Department  of  Health  and 
Human  Services  Regional  Office  as  set 
forth  below. 

Dated:  March  20, 1987. 
Robert  L.  Foster. 

Acting  Director.  Office  of  Program  Support 
Centers  for  Disease  Control. 

Department  of  Health  and  Human 
Services  (HHS)  Regional  OfTices 

Regional  Health  Administrator.  PHS. 

HHS  Region  I,  John  Fitzgerald 

Kennedy  Building,  Boston, 

Massachusetts  02203,  (617)  223-6827 
Regional  Health  Administrator,  PHS. 

HHS  Region  II.  Federal  Building,  26 

Federal  Plaza,  Room  3337,  New  York, 

New  York  10278.  (212)  264-2561 
Regional  Health  Administrator.  PHS, 

HHS  Region  III,  Gateway  Building  #1, 

3521-35  Market  Street,  Mailing 

Address;  P.O.  Box  13716.  Philadelphia. 

Pennsylvania  19101.  (215)  596-«637 
Regional  Health  Administrator.  PHS. 

HHS  Region  IV,  101  Marietta  Tower. 

Suite  1007,  Atlanta,  Georgia  30323. 

(404)  221-2316 
Regional  Health  Administrator,  PHS, 

HHS  Region  V,  300  South  Wacker 

Drive,  33rd  Floor,  Chicago,  Illinois 

60606.  (312)  353-1385 
Regional  Health  Administrator.  PHS. 

HHS  Region  VI,  1200  Main  Tower 

Building,  Room  1835,  Dallas.  Texas 

75202,  (214)  767-3879 
Regional  Health  Administrator,  PHS, 

HHS  Region  VII,  601  East  12th  Street. 

Kansas  City,  Missouri  64106,  (816) 

374-3291 
Regional  Health  Administrator.  PHS. 

HHS  Region  VIII,  1185  Federal 

Building,  1961  Stout  Street,  Denver. 

Colorado  80294,  (303)  844-6163 
Regional  Health  Administrator,  PHS, 

HHS  Region  IX,  50  United  Nations 

Plaza,  San  Francisco,  California  94102, 

(415)  556-5810 
Regional  Health  Administrator,  PHS, 

HHS  Region  X.  2901  Third  Avenue, 

M.S.  402,  Seattle,  Washington  98121. 

(206)  442-0430 

[PR  Doc.  87-6665  Filed  3-26-87;  8:45  am] 
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Immunization  Conference;  Meeting 

action:  Notice  of  Meeting — 21st 
National  Immunization  Conference. 
Federal,  State,  and  local  public  health 
officials  as  well  as  representatives  from 
the  private  sector  who  are  involved  in 
the  organization  and  implementation  of 
immunization  activity  will  participate. 

t 

Time  and  Date:  Registration — 
Monday,  June  8, 1987.  The  Program  is 
scheduled  for  8:30  ajn.-5  p.m.,  Tuesday, 
June  9,  through  Thursday,  June  11. 

Place:  Fairmont  Hotel,  New  Orleans, 
Louisiana,  800/527-4727. 

Status:  Open  to  public,  limited  only  by 
the  space  available. 

Matters  to  be  Discussed:  Current 
status  of  the  epidemiology,  prevention, 
and  control  of  vaccine-preventable 
diseases. 
CONTACT  PERSON  FOR  MORE 

information:    Mr.  Conrad  P.  Ferrara, 
Program  Support  Section,  Division  of 
Immunization,  Center  for  Prevention 
Services,  Centers  for  Disease  Control, 
Atlanta,  GA  30333,  Telephones:  FTS 
236-1836,  Commercial;  404/329-1836. 

Dated-  March  20. 1987. 
El\Hn  Hilyer, 

Associate  Director  for  Poiicy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  87-6667  Filed  3-26-87;  8:45  am) 
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Project  Grants  for  Sexually 
Transmitted  Diseases  Research, 
Demonstrations,  and  Public  and 
Professional  Education  Program 
Announcement  and  Notice  of 
Availability  of  Funds  for  Fiscat  Year 
1987 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1987  for  project 
grants  for  Sexually  Transmitted 
Diseases  (STD)  Research, 
Demonstrations,  and  Public  Information 
and  Education,  and  Professional 
Education,  Training,  and  Clinical  Skills 
Improvement  Activities  (formerly 
Venereal  Disease  Research, 
Demonstrations,  and  Public  Information 
and  Education).  Note  that  public  and 
professional  education  activities  funded 
under  this  announcement  are  those 
which  are  to  be  national  in  scope  and 
developmental  in  nature,  and  which  can 
be  carried  out  by  a  variety  of  agencies. 
Applications  related  to  public  and 
professional  education  aspects  of  basic 
STD  control  programs  will  not  be 
considered  under  this  announcement. 
These  activities  are  included  in  a 
separate  announcement  for  STD  control 


grants  to  State  and  local  health  agencies 
(Reference  Federal  Register  on  June  27, 
1985  (50  FR  26624)).  Applications  related 
to  Acquired  Immunodeficiency 
Syndrome  will  not  be  considered  under 
this  annoioicement. 

Authority 

This  ffani  program  is  authorized  by 
section  318(b)  of  the  Public  Health 
Service  Act  (42  U.S.C.  247c(b))  as 
amended.  Regulations  governing 
programs  for  preventive  health  services 
are  codified  at  42  CFR  Part  51b. 
Subparts  A  and  F.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.978. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States, 
political  sabdivisions  of  any  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islaids,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
the  Northern  Mariana  Islands,  and 
American  Samoa,  and  any  other  public 
or  nonprofit  private  entity. 

Program  Objectives 

The  objectives  of  this  grant  program 
are  to  develop,  improve,  and  evaluate 
methods  for  the  prevention  and  control 
of  STD  thiDugh  applied  research  and 
demonstrations;  to  develop,  improve, 
apply,  and  evaluate  methods  and 
strategies  for  public  information  and 
education  about  STD;  and  to  develop, 
improve,  apply,  and  evaluate  methods 
and  strategies  for  improving 
professional  (including  aUied  health 
personnel)  education,  training,  and 
clinical  skills  for  the  prevention  and 
control  of  STD. 

Areas  of  loterest — New  Applications 

Applications  addressing  any  of  the 
areas  listed  below  will  receive  priority 
consideration  for  funding  in  Fiscal  Year 
1987: 

A.  Evaluation  of  disease  intervention 
strategies  for  resistant  gonorrhea 
control — Develop,  implement,  and 
evaluate  innovative  and  cost-effective 
disease  intervention  strategies  for  the 
control  of  resistant  gonorrhea  that 
include  consideration  of  the  prime 
targets  foe  counseling  and  sex  partner 
referral,  (Nivate  health  care  provider 
counseling,  and  prediagnosis  referral  of 
sex  partners. 

B.  Evaidation  of  sexual  behaviors  and 
attitudes  and  STD  acquisition  among 
adolescents — Evaluate  sexual  behaviors 
and  attitudes  and  STD  acquisition 
among  adolescents  by  (1)  comparing  the 
prevalence  of  STD,  the  diagnostic 


methods  most  applicable,  and 
compliance  with  standard  treatment 
regimens  in  adolescents  in  different 
socioeconomic  groups;  (2)  determining 
factors  that  lead  toward  health  care 
seeking  behavior  and  treatment 
compliance:  and  (3)  developing  and 
evaluating  irmevative  techniques  to 
increase  preventive  methods. 

C.  EvaluatioD  of  human  papilloma 
virus  (HPV)  infection,  cervical 
neoplasia,  and  other  STDs — Assess 
HPV  infection  and  its  relationship  with 
cervical  dysplasia,  neoplasia,  cervical 
cancer,  and  other  STDs,  such  as  herpes 
simplex  virus,  to  determine  the  most 
effective  prevention  factors  associated 
with  the  acquisition  of  HPV  by  the  "at 
risk"  population. 

D.  Development  of  a  national  program 
to  advance  Pelvic  Inflammatory  Disease 
(FID)  control  efforts  in  the  hospital 
setting — ^Design,  develop,  hnplement, 
and  evaluate  a  professional  education 
effort  to  ensure:  (1)  The  ongoing 
orientation  of  medical  staff  in  the 
nation's  hospitals  to  comply  with  CDC 
protocols  on  the  diagnosis,  treatment, 
post  treatment  follow-up,  and  initial  sex 
partner  referral  counseling  of  patients 
seen  with  PID;  (2)  the  enhanced 
awareness  of  hospital  medical  staff  of 
the  need  to  refer  PID  patients  to  local 
health  departiaent  STD  programs  for 
substantive  disease  intervention 
services;  and  (3)  the  establishment  of  a 
system  to  monitor  hospital  medical  staff 
compliance  with  protocols  and  referral 
requirements. 

E.  Evaluation  of  syphilis  treatment  in 
pregnancy  and  infancy — Evaluate 
current  recommended  maternal  and 
infant  treatment  regimens  for  syphilis  in 
the  following  areas:  (1)  Propose  and 
evaluate  an  alternative  treatment 
regimen  to  erythromycin  for  the 
treatment  of  syphilis  in  penicillin- 
allergic  pregnant  women;  (2)  propose 
and  evaluate  alternative  treatment 
regimens  for  the  treatment  of  secondary 
syphilis  in  pregnant  women  and  for  the 
treatment  of  syphilis  in  third-trimester 
pregnant  women;  and  (3)  define  and 
evaluate  the  risks  in  infants  associated 
with  the  decrease  in  the  use  of  single 
dose  benzathine  penicillin  G  treatment 
compared  to  10-day  daily  penicillin 
therapy.  | 

Availability  of  Funds  /~^ 

A.  New  Applications — Approximately 
$1,000,000  will  be  available  in  Fiscal 
Year  1987  to  award  approximately  5 
new  grants  ranging  from  $100,000  to 
$300,000  with  an  average  aware  of 
$200,000.  Depending  upon  the 
availability  of  funds,  grants  are  usually 
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funded  in  12-inonth  budget  periods 
within  a  1  to  5-year  project  peHod. 
B.  Continuation  Applications — 
Approximately  $2,720,000  will  be 
available  in  Fiscal  Year  1987  to  award 
16  continuation  grants  ranging  from 
$33,000  to  $320,000  with  an  average 
award  of  $170,000.  Ten  of  these  grants 
are  STD  Prevention/Training  P/T) 
Center  projects  under  the  professional 
education  component  of  this  program. 
Continuation  awards  within  the  project 
period  are  made  on  the  basis  of 
satisfactory  progress  in  meeting  project 
objectives  and  on  the  availability  of 
funds. 

Use  of  Grant  Funds 

A.  Grant  funds  may  be  used  for  the 
costs  associated  with  organizing  and 
conducting  applied  research, 
demonstrations,  professional  education 
and  special  public  information  and 
education  programs. 

B.  Grant  funds  may  be  used  to 
reimburse  individuals  asked  to  be 
participants  in  applied  research.  Such 
reimbursement,  however,  must  be 
justified  as  necessary  and  reasonable. 
Furthermore,  a  schedule  of 
reimbursements  must  be  submitted  for 
specific  approval  by  the  Grants 
Management  Officer. 

C.  Requests  for  direct  assistance  (i.e.. 
"in  lieu  of  cash")  for  personnel  and 
other  forms  of  direct  assistance  will  be 
considered. 

D.  Grant  funds  may  not  be  used  to 
supplant  funds  supporting  existing 
sexually  transmitted  disease  control 
services. 

Reporting  Requirements 

A.  Quarterly  narrative  reports  may  be 
required  30  days  after  the  end  of  the 
each  quarter  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(OMB).  Narratives  should  address 
progress  being  made  in  achieving 
project  objectives,  problems  which  have 
been  encountered  (and  methods  used  or 
changes  being  made  to  resolve 
problems)  and  other  appropriate 
information. 

B.  Financial  status  reports  must  be 
submitted  no  later  than  90  days  after  the 
end  of  each  budget  period. 

C.  Final  financial  status  and  progress 
reports  are  required  no  later  than  90 
days  after  the  end  of  the  project  period. 

D.  Reports  are  to  be  submitted  to  the 
Chief,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  255  East  Paces 


Ferry  Road.  NE.,  Room  324,  Atlanta, 
Georgia  30305. 

Recipient  Financial  Participation 
Requirements 

There  are  no  matching  or  cost 
participation  requirements  for  this 
program.  However,  the  application 
narrative  should  include  information  on 
the  applicant's  contribution  to  the 
overall  program  costs,  if  any. 

Applicatioo  Content 

A.  Competing  Applications — 
Competing  applications,  including  the 
initial  application  for  a  new  project 
period,  must  include  a  narrative  which 
details  the  following: 

1.  The  background  and  need  for 
project  support  including  information 
that  relates  to  factors  by  which  the 
application  will  be  evaluated; 

2.  Long-  and  short-term  objectives  of 
the  proposed  project  which  are 
consistent  with  the  purpose  of  the  grant 
program  and  which  are  specific, 
measurable,  realistic,  and  time-phased; 

3.  The  methods  and  activities  which 
will  be  undertaken  to  accomplish  the 
objectives; 

4.  An  evaluation  plan  to  iftonitor  the 
effectiveness  of  the  project  activities 
and  the  progress  made  toward  meeting 
the  objectives; 

5.  Evidence  that  qualified  and 
experienced  personnel  are  available, 
based  upon  successful  outcomes  from 
previous  involvement  with  projects 
related  to  STD  prevention  and  control  or 
professional  education. 

6.  Evidence  of  close  collaboration 
with  local  or  State  STD  control 
programs,  hospitals,  medical  schools, 
laboratories,  and  any  other  agencies 
where  joint  liaison  efforts  would 
enhance  the  success  of  the  project 

7.  A  budget  and  narrative  justification 
consistent  with  the  purpose  and 
objectives  of  the  project. 

8.  Any  other  information  that  will 
support  the  request  for  assistance. 

B.  Continuation  Funding — An 
application  for  continued  funding  of 
these  activities  within  an  approved 
project  period  should  contain  the 
following: 

1.  A  progress  report  on  activities 
performed  during  the  prior  budget 
period,  including  a  discussion  of 
progress  or  lack  of  progress  in 
accomplishing  the  objectives  of  the  prior 
budget  period; 

2.  Short-term  objectives,  methods  of 
operation,  and  evaluation  procedures  for 
the  new  budget  period; 

3.  An  explanation  for  any  changes  in 
the  need  for  grant  support,  long-term 


objectives,  methods  of  operation,  and 
evaluation  procedures  compared  to 
information  provided  in  previous 
applications; 

4.  A  budget  and  accompanying 
justification  consistent  with  the  purpose 
and  objectives  of  the  project  and  the 
availability  of  funds. 

5.  For  STD  Prevention/Training 
Centers,  evidence  of  compliance  with 
the  provisions  of  both  the  Quality 
Assurance  Guidelines  for  STD  Clinics, 
1986  and  the  STD  Prevention/Training 
Center  Curriculum  Guidelines  and 
Performance  Standards  for  STD  Clinical 
Training. 

6.  Any  other  information  that  will 
support  the  request  for  assistance. 

Review  and  Evaluation  Criteria 

A.  Competing  Applications — 
Competing  applications,  including  the 
initial  application  for  a  new  project 
period,  will  be  reviewed  and  evaluated  ~ 
according  to  the  following  criteria. 

1.  The  applicant's  understanding  of 
the  purpose  of  the  program  including 
assessment  of  the  timing  and  potential 
for  positive  impact  of  the  project  on  the 
control  of  sexually  transmitted  diseases 
in  the  United  States  and  on  the  national 
program  of  STD  control. 

Z  The  degree  to  which  long-  and 
short-range  objectives  are  consistent 
with  the  National  program  goals  and 
priorities,  and  are  specific,  measurable, 
and  time-phased. 

3.  The  quality  of  the  plan  of  operation 
for  conducting  and  monitoring  activities 
designed  to  meet  project  objectives. 

4.  The  extent  to  which  the  proposed 
project  includes  methods  that  are 
substantially  different  from,  or  are 
applied  differently  than,  those  included 
in  standard  STD  control  program 
operations  and  does  not  replicate  prior 
or  currently  ongoing  research. 

5.  The  quality  of  the  evaluation  plan 
which  specifies  the  methods  and 
instruments  of  measurements  to  be  used. 

6.  The  extent  to  which  qualified  and 
experienced  personnel  are  available, 
based  upon  successful  outcomes  from 
previous  involvement  with  projects 
related  to  STD  prevention  and  control  or 
professional  education. 

7.  The  potential  effectiveness  of  the 
appUcant's  collaboration  with  local  or 
State  STD  control  programs,  hospitals, 
medical  schools,  laboratories,  and  any 
other  agencies  where  joint  liaison  efforts 
would  enhance  the  success  of  the 
project. 

8.  The  potential  appropriateness  and 
feasibility  of  the  project  and  the  extent 
to  which  results  may  be  transferred  to 
other  areas. 
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9.  The  extent  to  which  the  budget 
request  is  reasonable  and  consistent 
with  the  intended  use  of  grant  funds. 

B.  Continuation  Applications — An 
appHcation  for  continued  funding  will  be 
reviewed  and  evaluated  according  to  the 
following  criteria: 

1.  Documented  progress  toward  the 
achievement  of  established  short-  and 
long-range  objectives. 

2.  The  extent  to  which  objectives  for 
the  new  budget  period  are  consistent 
with  the  purposes  for  which  the  grant 
was  originally  approved,  and  are 
realistic,  specific,  measurable,  and  time- 
phased. 

3.  The  quality  of  the  plan  of  operation 
for  conducting  and  monitoring  activities 
designed  to  meet  project  objectives. 

4.  The  quality  of  the  evaluation  plan 
which  specifies  the  methods  and 
instruments  to  be  used. 

5.  The  extent  to  which  the  budget 
request  is  reasonable  and  consistent 
with  the  intended  use  of  grant  funds. 

6.  For  STD  Prevention/Training 
Centers,  the  extent  to  which  the 
applicant  has  compHed  with  the 
provisions  of  both  the  Quality 
Assurance  Guidelines  for  STD  Clinics, 
1986  and  the  STD  Prevention/Training 
Center  Curriculum  Guidelines  and 
Performance  Standards  for  STD  Clinical 
Training. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Chief, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE..  Room  321,  Atlanta. 
Georgia  30305.  on  or  before  May  15, 
1987. 

1.  Deac^/iVje— Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  at  the  above  address  on 
or  before  the  deadline  date;  or, 

b.  Sent  on  or  before  the  deadline  date, 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  of  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.} 

2.  Late  Applications — Applications 
which  do  not  meet  the  criteria  in  1.  a.  or 
b.  above  are  considered  late 
applications.  Late  appUcations  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 


Other  Submission  and  Review 
Requirements 

Applioations  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Program»  (new  applications — 60-day 
review  period). 

Where  To  Obtain  Additional 
Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Nealean  Austin,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Atlanta,  Georgia  30305,  or  by 
calling  (4D4)  262-6575  or  FTS  236-6575. 
Technical  assistance  may  be  obtained 
from  Pamela  Chin,  Division  of  Sexually 
Transmitted  Diseases,  Center  for 
Prevention  Services,  Centers  for  Disease 
Control,  Atlanta,  Georgia  30333, 
telephone  (404)  329-2550  or  FTS  236- 
2550. 

Dated:  March  20. 1987. 
Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support, 
Centers  for  Disease  Control. 
[FR  Doc.  87-6666  Filed  3-26-87;  8:45  am] 

BILLING  COOE  4180-1S-«i 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Pueblo  of  Santa  Ana,  NM;  The  Regents 
of  ttie  University  of  New  Mexico 
Exchange  of  Lands  Within  Sandoval 
County,  NM;  Corrections 

March  10, 1987. 

In  FR  Doc.  86-28083  appearing  on 
page  45062,  in  the  issue  for  Tuesday. 
December  16, 1986,  the  following 
corrections  are  hereby  made:  Appearing 
on  column  three,  under  the  heading 
Tract  No.  1,  the  word  "common"  is  to  be 
inserted  after  "comer"  in  the  eleventh 
line.  In  the  sixteenth  line,  the  letter  "a" 
needs  to  be  inserted  after  "to."  In  the 
eighteenth  line,  the  letter  "s"  needs  to  be 
inserted  on  the  word  "section."  In  line 
twenty,  tke  word  "also"  should  be 
deleted  and  replaced  with  "along." 
Under  the  heading,  "Tract  No.  2."  in  the 
third  line,  the  abbreviation  "No."  should 
be  corrected  to  read  as  "N." 
Ross  O.  Swimmer, 
Assistant  Secretary,  Indian  Affairs. 
(FR  Doc.  87-6671  Filed  3-26-87;  8:45  am] 

BILLHM  COpE  431(H»-M 


Bureau  of  Land  Management 

(AZ-940-4212-24;  A-22640] 

Airport  Patent  Application,  Mohave 
County,  AZ 

Dated:  March  18, 1987. 

ACTION:  Notice  of  Airport  Patent 
Application  A-22640. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Luke,  Bureau  of  Land 
Management,  Arizona  State  Office  (602) 
241-5534. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  Section  516  of  the  Airport 
and  Airway  Improvement  Act  of 
September  3, 1982  (49  U.S.C.  2215).  Lake 
Havasu  City  has  applied  for  an  airport 
patent  for  the  following  described  public 
land:  . 

Gila  and  Salt  River  Meridian,  Arizona 

A  tract  of  land  in  sections  4,  9  and  10  all  in 
Township  14  North,  Range  20  West. 
Mohave  County,  Arizona,  containing 
approximately  559.9  acres  more 
particularly  described  as: 
Beginning  at  the  Northwest  comer  of  said 
section  4;  thence  in  a  southerly  direction 
along  the  west  line  of  said  section  4, 150 
feet  to  the  true  point  of  beginning,  thence 
in  a  southeasterly  direction  to  a  point  on 
the  south  line  of  said  section  10  said 
point  being  1470  feet  east  of  the 
southwest  comer  of  said  section  10; 
thence  in  a  westerly  direction  along  the 
south  line  of  said  sections  10  and  9  to  a 
point  2500  feet  west  of  the  southeast 
comer  of  said  section  9;  thence  in  a 
northwesterly  direction  to  a  point  on  the 
west  line  of  said  section  4  said  point 
being  1700  feet  south  of  the  northwest 
comer  of  said  section  4;  thence  in  a 
northerly  direction  along  the  west  line  of 
said  section  4. 1550  feet  to  the  true  point 
of  beginning. 

The  Federal  Aviation  Administration 
has  determined  that  the  land  is 
necessary  for  airport  purposes  and  has 
requested  that  the  Bureau  of  Land 
Management  convey  title  to  the 
requested  land  to  Lake  Havasu  City. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  for  a 
period  of  one  year  from  the  date  of 
publication. 

For  a  period  of  45  days  from  the  date 
of  publication  in  the  Federal  Register, 
interested  parties  may  submit  written 
comments  to  the  Chief,  Branch  of  Lands 
and  Minerals  Operations,  Bureau  of 
Land  Management,  Arizona  State 
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Offjce.  P.O.  Box  16563.  Phoenix.  Arizona 

85011. 

lohn  T.  Mne*. 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  87-6672  Filed  3-28-87.  8:45  am] 

BiLLiNQ  cooc  4^1»■3^^«l 


[¥7-070-07-4352-121 

Emergency  Area  Closure;  Montana 

agency:  Batte  District  Bureau  of  Land 
Management,  Interior. 
ACTION:  Emergency  area  closure  which 
restricts  all  public  entry  (vehicles  and 
foot  travel)  from  March  1  to  July  15. 

summary:  This  notice  closes  a  600-acre 
tract  of  public  land  to  all  pubhc  entry, 
including  foot  travel,  from  March  1  to 
July  15  to  protect  an  active  bald  eagle 
breeding  territory.  The  tract  is  located  in 
T.  14  S..  R.  5  W..  Section  27  SWASW  Va 
and  Section  34.  NV4.  EViSWV4,  SEV«. 

The  limited  access  designation  will 
allow  administrative  access  during  the 
closure  period  only  for  crucial 
management  actions,  such  as  eagle 
production  monitoring  or  authorized 
livestock  grazing. 

The  area  closure  will  remain  in  effect 
until  the  1987  Interagency  Travel  Plan 
map  for  Southwest  Montana  is  revised. 

This  action  is  being  pursued  in 
accordance  with  43  CFR  8364.1,  43  CFR 
8341.2,  and  to  meet  the  requirements  of 
the  Endangered  Species  Act  of  1973  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jimmy  D.  Lewis,  Area  Manager,  Dillon 
Resource  Area.  P.O.  Box  1048,  Dillon, 
Montana  59725. 
James  A.  Moothouse, 

District  Manager. 
March  2a  1967. 

\¥R  Doc.  87-6673  Filed  3-26-87;  8:45  amj 

BHXINOCOOC  4110-MMI 

ICA-930-07-4332-13;  FES  87-9] 

Availability  of  Final  Envkonmentai 
Impact  Statement;  Bishop  and  CaHente 
Resource  Areas  Wilderness, 
Bakersfield  District,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  final 

environmental  impact  statement  (EIS) 

for  the  Benton-Owens  Valley  Bodie- 

Coleville  Wilderness  proposals. 

SUMMARY:  This  EIS  assesses  the 
environmental  consequences  of 
managing  19  Wilderness  Study  Areas 
(WSAs)  as  wilderness  or  non- 
wilderness.  The  alternatives  assessed 


include:  (1)  A  "no  wilderness/no  action" 
alternative  for  each  WSA.  (2)  an  "all 
wilderness"  alternative  for  each  WSA. 
and  (3)  "partial  wilderness"  alternatives 
for  all  of  the  WSAs. 

The  names  of  the  19  WSAs  analyzed 
in  the  EIS,  their  total  acreage,  and  the 
proposed  actions  for  each  are  as 
follows: 

Sacatar  Meadows — 18,175  acres; 
11,447  acres  suitable,  6.728  acres 
nonsuitable. 

Cerro  Gordo — 16,102  acres;  16,102 
acres  nonsuitable. 

Southern  Inyo — 36,600  acres;  27,420 
acres  suitable,  9,180  acres  nonsuitable. 

Independence  Credc — 6,250  acres; 
6,250  acres  nonsuitable. 

Crater  Mountain — 7.260  acres;  7.260 
acres  nonsuitable. 

Symmes  Creek — 8.130  acres;  8.130 
acres  nonsuitable. 

Chicago  Canyon — 20.246  acres;  20,246 
acres  nonsuitable. 

Fish  Slough— 14,450  acres;  14.450 
acres  nonsuitable. 

Volcanic  Tableland — 11,840  acres; 
11,840  acres  nonsuitable. 

Casa  Diable — 9,167  acres;  9.167  acres 
nonsuitable. 

Excelsior — 9,100  acres;  9,100  acres 
nonsuitable. 

Granite  Mountains — 54,941  acres; 
54,941  acres  nonsuitable. 

Walford  Springs — 12.250  acres,  12.250 
acres  nonsuitable. 

Mormon  Meadows — 7.280  acres;  7,280 
acres  nonsuitable. 

Mt.  Biedeman— 12.420  acres;  12,420 
acres  nonsuitable. 

Bodie  Mountains — 23,360  acres;  23,360 
acres  nonsuitable. 

Bodie — 15.455  acres;  15,455  acres 
nonsuitable. 

Masonic  Mountains — 6,600  acres; 
6,600  acres  nonsuitable. 

Slinkard — 6,760  acres;  6.760  acres 
nonsuitable. 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  from  the 
President  to  Congress.  The  final  decision 
on  wilderness  designation  rests  with 
Congress. 

In  any  case,  no  final  decision  on  these 
proposals  can  be  made  by  the  Secretary 
during  the  30  days  following  the  filing  of 
this  EIS.  This  complies  with  the  Council 
on  Environmental  Quality  Regulations, 
40  CFR  1506.10b(2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Managers,  Bishop  Resource  Area,  873 
North  Main  Street,  Bishop,  CA  93514, 
and  Caliente  Resource  Area,  520  Butte 
Street,  Bakersfield.  CA  93305.  Copies  are 


also  available  for  inspection  at  the 

following  locationsi: 

Department  of  the  Interior,  Bureau  of 

Land  Management  18th  and  C  Streets. 

NW..  Washington.  DC  20420 
or 
Bureau  of  Land  Management  California 

State  Office,  2800  Cottage  Way,  Room 

2841.  Sacramento.  CA  95825 
or 

Bureau  of  Land  Management 
Bakersfield  District  Office,  Federal 
Building,  Room  302,  800  Truxtun 
Avenue,  Bakersfield,  CA  93301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Jennings,  Outdoor,  Recreation 
Planner,  Bakersfield  District  Office, 
Federal  Building,  Room  302,  800  Truxtun 
Avenue.  Bakersfield.  CA  93301,  (805) 
861^287. 

Dated:  March  19. 1987. 
Bruce  Blanchard. 

Director.  Office  of  Environmental  nvjecl 
Review. 
[FR  Doc.  87-6425  Filed  3-28-87;  8:45  am] 

BnXlNG  CODE  431(M0-M 


[NM-0 18-07-44 10-08] 

Availability  of  Draft  Taos  Resource 
Area  Resource  Management  Plan/ 
Environmentai  Impact  Statement 
(RMP/EIS) 

agency:  Bureau  of  Land  Management 
Albuquerque  District  Taos  Resource 
Area.  New  Mexico,  Interior. 
action:  Notice  of  Availability  and 
Public  Hearings. 

summary:  The  Bureau  of  Land 
Management  announces  the  availability 
of  the  Draft  Taos  RMP/EIS  for  public 
review  and  comment  This  document 
analyzes  land  use  planning  options  for 
approximately  564,000  acres  of  pubHc 
land  in  northeast  New  Mexico.  The  BLM 
also  recommends  designation  of  8  new 
Areas  of  Critical  Environmental 
Concern  (ACEC]. 

date:  Comments  on  the  Draft  RMP/EIS 
will  be  accepted  if  they  are  submitted  or 
post-marked  no  later  than  July  1, 1987. 
All  comments  must  be  sent  to:  Bureau  of 
Land  Management;  Dan  Wood,  Taos 
Area  Manager;  P.O.  Box  1045;  Taos. 
New  Mexico  87571-1045.  There  will  be 
public  hearings  on  the  adequacy  of  the 
draft  document  at  the  following 
locations: 


Date  and  Hme 


May  11.  1987—1:30 
and  7:00  pm. 

May  12.  iaB7— 7;W 
pfn. 


Maetng  location 


Taos.  MM.  Rwnada  (nn.  South  Santa 

Fa  Road. 
Ln  vagat.  NM.  PMN  Cootaranca 

Room.  420  Railroad 
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Dale  and  tuna 


May  13,  1967— 1  30 
and  7:00  pm. 

May  14.  1987— 130 
and  7:00  pm. 


Moetmg  kx:atioo 


Espanola.  Chamisa  Nm,  920  Nortt< 

Riverside  Onve. 
Santa  Fe.  High  Mesa  Inn.  3347  Cer- 

fiBosRoad. 


Oral  testimony  at  these  meetings  will 
be  limited  to  ten  minutes  per  person.  A 
copy  of  the  Draft  RMP/EIS  will  be  sent 
to  all  individuals.  Government  agencies, 
and  groups  who  have  expressed  interest 
in  the  Taos  planning  process. 
SUPPLEMENTARY  INFORMATION:  Four 
alternatives  for  managing  the  public 
lands  in  the  Taos  Resource  Area  are 
proposed  in  the  Draft  RMP/EIS.  Each 
alternative  discusses  the  following 
issues: 

1.  Special  Management  Areas. 

2.  Transportation. 

3.  Vegetative  Uses. 

4.  Land  Ownership  Adjustments. 

5.  Right-of-Wdy  Exclusion  Areas. 

The  first  alternative  discusses  a  level 
of  management  similar  to  the  current 
situation.  This  alternative  corresponds 
to  the  No-Action  alternative  required  by 
NEPA.  Alternative  B  emphasizes  the 
protection  and  enhancement  of  natural 
and  cultural  resource  values. 
Alternative  C  emphasizes  the  use  and 
development  of  public  land  and 
resources.  The  Preferred  Alternative 
provides  for  a  combination  of  resource 
uses  that  would  protect  important 
environmental  values  and  sensitive 
resources  while  at  the  same  time  allow 
development  of  certain  resources  which 
provide  commercial  goods  and  services. 

Areas  of  Critical  Environmental  Concern 

The  potential  ACECs  which  are 
evaluated  in  the  Draft  RMP/EIS  are 
described  below.  Following  the 
description  of  the  values  for  which  the 
area  was  nominated  is  an  alphabetical 
listing  which  corresponds  to  major  use 
restrictions  which  are  summarized  at  the 
end  of  the  ACEC  discussion. 

Potential  ACECs  Proposed  for 
Designation  in  the  Preferred  Alternative 
of  the  Draft  RMP/EIS 

1.  San  Antonio/Pot  Mountain  (40.120 
acres);  nominated  for  its  crucial  winter 
range  for  elk,  deer,  and  antelope.  Major 
land  use  restriction:  B,  D,  and  E. 

2.  Guadalupe  Mountain  (4,440  acres); 
nominated  for  diverse  wildlife  species, 
varied  recreational  opportunities,  and 
cultural  resource  sites.  Major  land  use 
restrictions:  B  and  E. 

3.  Ojo  Caliente  (13.200  acres); 
nominated  for  extensive  cultural 
resource  sites.  Major  land  use 
restrictions:  A,  B,  C,  E,  and  F. 

4.  Agua  Caliente  (580  acres); 
nominated  because  the  area  has  the 


potential  for  reintroduction  of  cutthroat 
trout.  M$jor  land  use  restrictions:  B,  C, 
F,  and  H. 

5.  Racecourse  (1,080  acres);  nommated 
because  the  area  is  an  intensively  used 
recreation  area.  Major  land  use 
restrictions:  B,  C,  E,  F,  and  H. 

6.  Embudo  Canyon  (1,840  acres); 
nominated  for  outstanding  scenic, 
recreational,  and  wildlife  habitat.  Major 
land  use  restrictions:  B,  E,  F,  G,  and  H. 

7.  Black  Mesa  (6,500  acres);  nominated 
for  rare  end  endemic  plant  habitat. 
Major  land  use  restrictions:  B  and  F. 

8.  Sombrillo  (4,480  acres);  nominated 
for  extensive  paleontological  resources. 
Major  land  use  restrictions:  B. 

Potential  ACECs  Evaluated  but  Not 
Proposed  for  Designation  in  the  Draft 
RMP/EIS 

1.  Rio  Grande  Recreation  Area  (7,230 
acres);  nominated  as  an  intensive 
recreation  area.  Major  land  use 
restrictions:  A,  C,  E,  F,  G,  and  H. 

2.  Rio  Chama  (4,260  acres);  nominated 
for  scenic  values  and  intensive 
recreation  use.  Major  land  use 
restrictions:  B,  C,  E,  F,  and  H. 

3.  Sahiu  Pueblo  (2  acres);  nominated 
for  cultural  values.  Major  land  use 
restrictions:  A  and  E. 

4.  Ku  Pueblo  (65  acres);  nominated  for 
cultural  Values.  Major  land  use 
restrictions:  A,  C,  E,  and  F. 

5.  Ojo  del  Zorro  Pueblo  (24  acres); 
nominated  for  cultural  values.  Major 
land  use  restrictions:  B  and  C. 

6.  Pueblo  Quemado  (119  acres); 
nominated  for  cultural  values.  Major 
land  use  restrictions:  B,  C,  E,  and  F. 

7.  Santa  Cruz  Lake  (640  acres); 
nominated  for  recreational  values. 
Major  land  use  restrictions:  B,  F,  and  H. 

8.  La  Caja  Pueblo  (85  acres); 
nominated  for  cultural  resource  values. 
Major  land  use  restrictions:  A.  C,  E,  and 
F. 

9.  Pueblo  Sarco  (10  acres);  nominated 
for  cultural  resource  values.  Major  land 
use  restrictions:  A,  C,  E,  and  F. 

10.  La  Cienega  Mesa  (416  acres); 
nominated  for  cultural  resource  values. 
Major  land  use  restrictions:  A,  C,  E,  and 
F. 

11.  San  Lazaro  (77  acres);  nominated 
for  cultural  resource  values.  Major  land 
use  restrictions:  A,  C.  E,  and  F. 

12.  Fun  Valley  (25,500  acres); 
nominated  for  intensive  recreational  use 
area.  No  Major  land  use  restrictions. 

13.  Sabinoso  (15.760  acres);  nominated 
for  unique  ecological  resources  and 
varied  wildlife  habitat.  Major  land  use 
restrictions:  B. 

14.  Rio  Medio  (560  acres);  nominated 
because  the  area  has  important  winter 
range  for  deer  and  elk.  Major  land  use 
restrictions:  C,  E.  F,  and  H. 


15.  Warm  Springs  (8,000  acres); 
nominated  because  the  area  has  key 
winter  range  for  elk  and  mule  deer. 
Major  land  use  restrictions:  B,  E  and  G. 

16.  Riparian  areas.  Nominated  for 
important  riparian  and  wildlife  habitat. 
Major  land  use  restrictions:  C  and  F. 

17.  Windmill  (9,450  acres);  nominated 
for  the  area's  grassland  ecosystem. 
Major  land  use  restrictions:  B  and  E. 

18.  Lower  Embudo  (482  acres); 
nominated  for  riparian  habitat  and 
cultural  resource  sites.  Major  land  use 
restrictions:  A,  C,  E,  and  F. 

Symbols  for  Major  Use  Restrictions 

A  Roads  and  trails  limited  to  authorized 

users. 
B  Off-road  vehicle  use  would  be  limited 

to  existing  roads  and  trails. 
C  Mineral  withdrawal. 
D  Limit  mineral  sales. 
E  Apply  special  stipulations  for  oil  and 

gas  exploration  and  development. 
F  Restrict  livestock  grazing. 
G  Close  to  fuelwood  gathering. 
H  Right-of-way  exclusion  area. 
FOR  FURTHER  INFORMATION  OR  COPIES 
OF  THE  DRAFT  RMP/EIS,  CONTACT:  Mary 
Zuschlag.  RMP  Team  Leader,  Taos 
Resource  Area,  P.O.  Box  1045,  Taos, 
New  Mexico.  87571-1045.  Telephone: 
(505)  758-8851. 

Dated:  March  20, 1987. 
Larry  L  Woodard,  i 

State  Director. 
[PR  Doc.  87-6889  Filed  3-26-87:  8;45  am] 

BtLUNQ  CODE  43lO-fB 


[MT-930-07-44 10-08;  FES  87-10] 

Environmental  Impact  Statement 
Availability;  Dillon  Resource  Area 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  the 
final  environmental  impact  statement 
for  the  Dillon  Resource  Area  Wilderness 
planning  amendment. 

summary:  Tbe  Final  Dillon  Resource 
Area  Wilderness  Planning  Amendment 
and  Environmental  Impact  Statement 
assesses  the  environmental  ' 

consequences  of  managing  eight 
wilderness  study  areas  as  wilderness  or 
nonwildemess.  The  alternatives 
assessed  include:  (1)  A  "No  Wilderness 
Alternative"  for  each  wilderness  study 
area,  (2)  an  "All  Wilderness 
Alternative"  for  each  wilderness  study 
areas,  and  (3)  a  "Partial  Wilderness 
Alternative"  for  four  of  the  wilderness 
study  areas. 

The  names  of  the  wilderness  study 
areas,  their  total  acreages,  and  the  ' 
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proposed  actions  for  each  are  as 

follows: 

Ruby  Mountains — 26.611  acres  (15.615 

acres  suitable;  10.996  nonsuitable) 
Blacktail  Mountains — 17,479  acres 

(10.586  acres  suitable;  6.893 

nonsuitable) 
East  Fork  Blacktail  Deer  Creek— 6,230 

acres  (all  nonsuitable) 
Hidden  Pasture — 15.509  acres  (all 

nonsuitable) 
Bell-Limekiln  Canyons — 9.650  acres  (all 

nonsuitable) 
Henneberry  Ridge — 9.806  acres  (all 

nonsuitable) 
Axolotl  Lakes — 7,804  acres  (all 

nonsuitable) 
Farlin  Creek — 1,139  acres  (610  acres 

suitable;  529  nonsuitable) 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  and  the  President  to  Congress. 
The  final  decision  on  wilderness 
designation  rests  with  Congress. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Moorhouse.  District  Manager. 
Butte  District  Office.  BLM,  P.O.  Box 
3388,  Butte.  Montana  59702.  Telephone 
(406)  494-5059. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  environmental  impact  statement 
may  be  obtained  from  the  District 
Manager.  Butte  District.  Bureau  of  Land 
Management,  P.O.  Box  3388.  Butte. 
Montana  59702.  Copies  are  also 
available  for  inspection  at  the  following 
locations: 

Department  of  the  Interior.  Bureau  of 

Land  Management.  18th  and  C  Streets 

NW.,  Washington.  DC  20240 
Dillon  Resource  Area.  Bureau  of  Land 

Management,  Post  Office  Box  1048. 

Dillon.  Montana  59725 
Montana  State  Office.  Bureau  of  Land 

Management.  ^2  North  32nd  Street. 

Post  Office  Bo?36800.  Billings. 

Montana  59107. 

Dated:  March  19, 1987. 

Bruce  Blanchard, 

Director,  Office  of  Envimnwental Project 
Review. 

(FR  Doc.  87-6426  Filed  a-26-87;  8:45  am] 

BILUNO  CODC  4310-OM-M 


[U-O25770,  U-0115811,  U-0146348,  U- 

42924] 

Utah;  Proposed  Continuation  of 
Wittfdrawal 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  that  all  or  portions  of  four 


separate  land  withdrawals  made  for  the 
Weber  Basin  Project  continue  for  an 
additional  80  years.  The  lands  would 
remain  closed  to  surface  entry  and 
mining  but  has  been  and  would  remain 
open  to  mineral  leasing. 

ADDRESS:  Comments  should  be  sent  to: 
Chief.  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management,  324  South  State.  Suite  301. 
Salt  Lake  City.  UT  84111. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  Hikida.  Utah  State  Office.  (801) 
524-3074. 

The  Bureau  of  Reclamation  proposes 
that  the  following  land  withdrawals  be 
continued  for  a  period  of  80  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714.  The 
following  described  lands  are  involved: 

1.  U-025770,  Commissioner's  Order  of 
June  12. 1957. 117.21  acres.  Located  in 
Box  Elder  County.  T.  8  N..  R.  2  W..  SLM, 
Sec.  28. 

2.  U-0115811.  Public  Land  Order  3676 
dated  June  10. 1965.  80  acres.  Located  in 
Morgan  County.  T.  2  N..  R.  3  E..  SLM, 
Sec.  10. 

3.  U-0146348,  Public  Land  Order  4067 
dated  July  29, 1966.  643.90  acres.  Located 
in  Morgan  County.  T.  5  N..  R.  5  E..  SLM. 
Sees.  4  and  8..  T.  6  N..  R.  5  E..  SLM.  Sec. 
34. 

4.  U-42924,  Commissioner's  Order  of 
August  22. 1952:  93.81  acres.  Located  in 
Box  Elder  and  Morgan  Counties,  T.  5  N.. 
R.  1  E..  SLM.  Sees.  28  and  30..  T.  2  N.,  R. 
3  E..  SLM.  Sec.  14.  and  T.  8  N..  R.  2  W., 
SLM,  Sees.  22  and  27. 

The  withdrawals  currently  segregate 
the  lands  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws  but  not  the  mineral  leasing 
laws.  The  Bureau  of  Reclamation 
requests  no  changes  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 


be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made 

Dated:  March  23. 1987. 
Orval  L.  Hadley, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[PR  Doc.  87-6668  Filed  3-26-87;  8:45  am] 

BHXING  COOC  4310-OO-M 


(UT-050-4332-10] 

Advisory  Council  Meeting  and  Tour 

AGENCY:  Bureau  of  Land  Management. 
Richfield.  Utah. 

ACTION:  Advisory  Council  Meeting  and 
Tour. 

SUMMARY:  Notice  is  hereby  given  that  an 
Advisory  Council  Meeting  will  be  held 
in  the  Richfield  District  Office  in 
Richfield.  Utah  on  May  7. 1987  at  10.00 
A.M.  The  tour  is  scheduled  for  the 
following  day. 

Agenda  items  include:  The  election  of 
officers;  the  annual  use  fee  for  the  Little 
Sahara  Recreation  Area;  the  Henry 
Mountain  Coordinated  Resource 
Management  Plan;  an  update  on  the 
weed  program;  the  Warm  Springs  Draff 
ROD/RPS;  the  Districts  Wild  Horse 
Adoption  Plan;  the  "Take  Pride  in 
America"  program;  a  review  of  the 
District's  environmental  assessment 
program;  the  proposed  Garkane 
powerline  in  Wayne  County;  a 
discussion  on  the  Burr  Trail;  and  a 
presentation  on  riparian  management. 

The  tour  will  be  along  a  portion  of  the 
Burr  Trail  and  a  portion  of  the  Garkane 
proposed  powerline  route.  The  tour  is 
open  to  the  public;  however,  they  must 
provide  their  own  transportation. 

The  business  meeting  (May  7)  is  also 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council  from  2:00  P.M.  to  3:00  P.M. 
Anyone  wishing  to  make  an  oral 
statement  should  notify  the  Richfield 
District  Manager  by  May  4. 1987. 
Records  of  the  meeting  will  be  available 
in  the  Richfield  District  Office  for  public 
inspection  or  copying  within  30  days 
after  the  meeting. 

For  further  information  contact  Bert  Hart. 
Public  Affairs  Specialist,  BIM.  150  East  900 
North.  Richfield.  Utah  84701.  (801)896-8221. 
Donald  L.  Pendleton, 
District  Manager. 
March  18, 1987. 
[FR  Doc.  87-6675  Filed  3-26-87;  8:45  am] 

BILUNQ  CODE  4310-OO-M 
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I AZ-040-07-42 12-021 

Safford  District  (Arizona)  Advisory 
Council;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579  and  43 
CFR  Part  1780,  that  a  meeting  of  the 
Safford  District  Advisory  Council  will 
be  held. 

DATE:  Friday,  May  1, 1987,  at  10:00  a.m. 
ADDRESS:  BLM  Safford  District  Office. 
425  E.  4lh  Street,  Safford,  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pete  Zwaneveld,  Public  Affairs 
Specialist.  Safford  District  Office.  425  E. 
4th  Street,  Safford.  Arizona  85546. 
Telephone  (602)  428-^040. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes  the 
following  items:  Election  of  new  officers; 
San  Pedro  Management  Plan;  Aravaipa 
Canyon  Wilderness  Management  Plan; 
Districtwide  planning  update:  District 
Wilderness  EIS  upnlate;  Management 
update;  and  Business  from  the  floor. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  1:30 
and  2:30  p.m.  or  may  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  contact  the 
Safford  District  Manager  by  April  30, 
1987.  Depending  upon  the  number  of 
people  wishing  to  make  oral  statements, 
a  per  person  time  limit  may  be 
considered. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  in8i>ection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 

Dated:  March  20. 1987. 
Ray  A.  Brady, 
District  Manager. 

|FR  Doc.  87-6676  Filed  3-26-67;  8:45  am] 
BILUNG  CODE  4310-32-M 

[ID-OSO-07-4322-14] 

Shoshone  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Grazing  Advisory  Board. 

date:  Thursday.  April  23, 1987,  at  9:00 
a.m. 


ADDRESS:  BLM  District  Office.  400  West 
F.  Street.  Shoshone.  Idaho  83352. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  Idso.  DM.  Shoshone  District  Office, 
P.O.  Box  2B,  Shoshone,  Idaho  B3352. 
Telephone  (208)886-2206  or  FTS  554- 
6110. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting  is  a 
field  tour  of  proposed  and  completed 
range  improvement  projects. 

Operation  and  administration  of  the 
Board  will  be  in  accord  with  the  Federal 
Advisory  Committee  Act  of  1972  (Pub.  L. 
92-463;  S  U.S.C.  Appendix  1)  and 
Department  of  Interior  regulations, 
including  43  CFR  Pari  1984. 

The  tour  will  be  open  to  the  public. 
Records  of  the  meeting  will  be  available 
in  the  Sloshone  District  Office  for 
public  inspection  or  copying  within  30 
days  after  the  meeting. 
|on  H.  Idto, 
District  Manager. 
[FR  Doc.  87-6677  Filed  3-2&-87;  8:45  amj 

BILUNO  COOE  431(M1G-M 


[AZ-940^7-4212-13;  A-21969] 

Realty  Action,  Exchange  of  Federal 
Mineral  Estate;  Arizona 

March  la  1987. 

Notification  is  hereby  given  of  the 
consummation  of  an  exchange  between 
the  United  States  and  Magma  Copper 
Company,  a  Delaware  Corporation.  The 
Bureau  of  Land  Management  transferred 
the  mineral  estate  in  the  following 
described  land  on  March  16, 1987,  by 
Patent  No.  02-87-0018.  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976:      I 

Gila  and  Salt  River  Meridian,  Arizona 

T.  8  S.,  R.  17  E.. 
Sec.7,SEy4SEy4; 
Sec.  8.SWyiSWy4.  SV4NV%SWy4; 

Containing  120  acres  in  Pinal  County, 
Arizona. 

In  exchange  the  surface  and  mineral 
estates  In  the  following  described  land 
were  reconveyed  to  the  United  States: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  9  S.,  R.  18  E., 
Sec.  31.  NViSE\4.  SEW.SEy4: 
Except  a  righl-of-way  100  feet  wide  as 
conveyed  to  Phoenix  and  Eastern  Railroad 
Co.,  by  Deed  dated  January  4, 190S,  recorded 
in  Book  21  of  Deeds,  page  307,  records  of 
Pinal  County.  Arizona. 
T.  10  S.,  F.  18  E.. 
Sec.  5.  SWy4NWV4; 

Containing  160  acres  more  or  len  in  Pinal 
County,  Arizona. 


The  land  acquired  by  the  Federal 
government  in  this  exchange  will  be 
open  to  entry  under  the  public  land 
laws,  United  States  Mining  and  Mineral 
Leasing  laws  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law,  at  9:00  a.m.  thirty  days 
from  publication  of  this  notice. 

All  applications  received  prior  to  9:00 
a.m.,  thirty  days  from  publication  will  be 
considered  as  simultaneously  filed  as  of 
that  time  and  date,  and  a  drawing  will 
be  held  in  accordance  with  43  CFR 
1821.2-3,  if  necessary.  Applications  and 
offers  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

Inquires  concerning  the  land  should 
be  addressed  to  the  Chief.  Branch  of 
Lands  and  Minerals  Operations. 
Arizona  State  Office,  Bureau  of  Land 
Management,  P;0.  Box  16563,  Phoenix. 
Arizona  85011. 
John  T.  Mezes, 

Chief.  Branch  of  Lands  and  MineraJs 

Operations. 

(FR  Doc.  87-6M0  Filed  3-26-87;  8:45  amJ 

nUJNG  COOE  4l10-a3-H 


[AZ-020-07-4212-12:  A  20346-AaB] 

Realty  Action:  Exchange  of  Public 
Lands,  Pinal,  Maricopa,  and  Yavapai 
Counties,  AZ 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efHcient 
management  of  the  public  land  through 
consolidation  of  ownership. 

Portions  or  all  of.  public  lands  within 
the  following  townships,  ranges  and 
sections  are  being  considered  for 
disposal  by  exchange  pursuant  to 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian,  Arizona 

Pinal  County 

T.  3  S..  R.  7  E.! 
Sees.  4,  5.  8, 14. 17,  22, 23.  and  24  containing 
1220  acres,  more  or  less. 

Maricopa  County .  , 

T.4N.,R.  IE, 

Sees.  6,  7. 
T.  7  N.,  R.  2  E, 

Sees.  4,  5.  8, 9,  IS.  16. 17.  20.  21.  28.  27,  29, 
34. 
T.  8  N.,  R.  2  E„ 

Sees.  1. 10. 11 12, 14.  22,  23,  26,  27.  28,  28,  32, 
33.  34. 

Maricopa  ana  Yavapai  Counties  .        j 

T.  7  N.,  R.  1  E^ 
Sees.  3.4,  le. 

Yavapai  County 

T.  16  N..  R.  1  W.. 
Seel. 
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T.  14  N..  R.  1  W., 

Sees.  28,  31,  33. 
T.  16  N..  R.  1  E, 

Sees.  6.  21. 
T.  13  N.,  R.  IE., 

Sees.  8. 13, 15, 18.  23,  26. 
T.  12  N.,  R  1  E., 

Sees.  11.  24. 
T.  9  N..  R.  1  E., 

Sees.  14, 17.  la  19.  20.  21.  28.  36. 
T.  8  N..  R.  1  E., 

Sec.  31. 
T.  14  N..  R.  2  E. 

Sec.  31. 
T.  13  N.,  R.  2  E., 

Sees.  6,  7, 17, 18, 19,  20,  29,  30.  32. 
T.  12  N.,  R.  2  E., 

Sees.  3,  4,  5.  a  9. 10, 15, 18,  21.  28.  33. 
T.  11  N..  R.  2  E., 

Sees.  4.  5.  7.  8. 14. 17,  20,  21.  22,  23,  26,  27,  28, 

29,  33.  34,  35,  36. 
T.  10  N.,  R.  2  E.. 

Sees.  1.  2.  3.  4,  9, 10. 11. 14, 15. 16, 17,  23,  28, 
33,35. 
T.  9V4  N..  R.  2  E.. 

Sees.  20.  23.  26.  34. 
T.  9  N..  R.  2  E.. 

Sees.  3.  9. 10, 15,  22,  27,  29,  30,  31. 
T.  11  N.,  R.  3  E., 

Sees.  1,  2,  3, 10. 11, 13, 14. 15. 19.  23.  24.  26. 
27.  28.  29.  30.  31. 
T.  9 'A  N..  R.  3  E.. 

Sees.  20.  21.  30. 
T.  9  N..  R.  3  E.. 

Sec.  9.  IB.  31. 

Pinal  County 

T.  10  S..  R.  11  E.. 

Sees.  21.  28. 
T.  10  S..  R.  12  E.. 

Sec.  22.  27.  30.  34.  35. 

Aggregating  59,600  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  will  segregate  the  public  lands, 
as  described  in  this  Notice,  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  Geothermal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office.  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona  85027. 

Dated:  March  20. 1987. 
lames  E.  May, 

Acting  District  Manager. 

[PR  Doc.  87-6681  Filed  3-26-87;  8:45  am] 

BILUNG  CODE  4310-32-M 


(AZ-020-07-4212-12;  A-22448] 

Realty  Action;  Put>lic  Lands;  Arizona 

This  Notice  of  Realty  Action  amends 
the  Notice  of  Realty  Action  published 
November  18, 1986  and  amended 
December  11. 1986  and  December  29, 
1986  to  include  the  following  additional 
3.114.90  acres  of  state  lands  that  will  be 
received  by  the  United  States  in 
exchange  for  public  lands  under  State 
Exchange  A-2244a 

Gila  and  Salt  River  Meridian.  Arizona 

T.  17  N..  R.  12  W.. 

Sec.  32.  All. 
T.  20  S..  R.  21  E.. 

Sec.  4.  Lots  1-4; 

Sec.  8.  All; 

Sec.  9.  Lote  1-4.  WV4W%: 

Sec.  17.  All. 
T.  21  S..  R.  21  E.. 

Sec.  12,  SV4SEV4: 

Sec.  13.  NV4NEV4. 
T.  21  S..  R.  22  E.. 

Sec.  7.  Lots  3.  &  4; 

Sec.  19.  NViNEVi; 

Sec.  2o!  Lots  1-3.  NMtNW V4.  NViSEV*: 

Sec.  29.  L.ot8  1-3. 
T.  22  S..  R.  21  E.. 

Sec.  12.  Lots  2-4.  SWV4SEy4. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  Phoenix 
District  Office.  For  a  period  of  forty-five 
(45)  days  from  the  date  of  publication  of 
this  Notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office.  2015  W.  Deer  Valley  Road. 
Phoenix.  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  March  20, 1987. 
lames  E.  May, 

Acting  District  Manager. 

[FR  Doc.  87-6682  Filed  3-26-87:  8:45  am) 

WLUNG  CODE  4310-32-M 


[AZ-010-07-4131-11;  A-22594] 

Realty  Action;  Arizona 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 
action:  Notice. 

summary:  Recision  of  Notice  of  Realty 
Action  Segregating  lands  in  a  proposed 
community  mineral  materials  pit  from 
appropriation  under  the  mining  and 
mineral  leasing  laws. 

This  notice  hereby  rescinds  and 
cancels  the  Notice  of  Realty  Action 
published  February  23. 1987  in  the 
Federal  Register,  Vol.  52,  No.  35,  page 


I 


5505.  The  land  involved  is  40  acres 
described  as: 

Gila  &  Salt  River  Meridian.  Mohave  Count)', 
Arizona 

T.  40.  N..  R.  15  W.. 

Sec.  9.  NWV4SWy4. 
G.  William  Lamb, 
Arizona  Strip  District  Manager 
March  18, 1987. 
[FR  Doc.  87-6683  Filed  3-26-87;  8:45  am] 

BtLUNG  CODE  4310-S2-4I 


{AZ-020-07-4212-18;  A-22627] 

Realty  Action;  Lease  or  Conveyance  of ' 
Public  Lands  for  Public  Purposes; 
Arizona 

summary:  The  following  described 
federal  lands,  located  near  St.  Johns. 
Arizona,  have  been  found  suitable  for 
disposal,  via  lease,  to  Apache  County 
Board  of  Supervisors  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended  (44  Stat.  741: 
U.S.C.  869  seq.)  The  subject  lands  are 
also  suitable  for  disposal  via 
conveyance  of  title,  to  Apache  County 
under  Pub.  L.  98-408. 

Gila  and  Salt  River  Meridian.  Apache  County, 
Arizona 

T.  11  N..  R.  28  E.. 
Sec.  18.  NV4SEV4. 
Comprising  80  acres. 

Apache  County  proposes  to  construct 
and  operate  a  shelter  care  facility  on  the 
subject  parcel.  The  lease  of  the  lands 
would  be  subject  to  the  following 
conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  Road  right-of-way  A-18955.^ 

3.  Powerline  right-of-way  A-10117. 

4.  Telephone  line  right-of-way  A- 
10023. 

Conveyance  of  the  lands  under  Pub.  L. 
98-408  would  be  subject  only  to  the' 
above  listed  rights-of-way. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  this  parcel  of  land  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  as  provided  for  in  this  order  of 
classification.  This  Notice  shall  also 
serve  to  terminate,  in  part, 
classifications  A-20346-D  and  A-22271 
as  to  that  part  of  the  previous  listed 
classifications  which  affect  the  NV2SEV4 
of  section  18,  T.  11  N..  R.  28  E..  G&SRM. 

For  a  period  of  forty-five  (45)  days, 
from  the  date  of  publication  of  this 
Notice,  interested  parties  may  submit 
comments  to  the  District  Manager. 
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Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027. 
Further  information  concerning  this 
realty  action  may  be  obtained  from  the 
Phoenix  Resource  Area  Manager  (602- 
863^1464). 

Dated:  March  18. 1967. 
Henri  R.  Bisson, 

Acting  District  Manager. 

|FR  Doc.  87-6684  Filed  3-26-87:  8:45  am] 

BILUNG  COOE  43tO-32-M 
(A2-020-07-4212-14;  A  21343] 

Realty  Action;  Sale  of  Public  Land, 
Yavapai  County,  AZ 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

summary:  The  Phoenix  District 
proposes  to  sell  by  direct 
noncompetitive  means  to  Bullwhacker 
Associates  the  following  described  .52 
acre  of  public  land  for  the  appraised 
market  value  of  $850.00.  Minerals  except 
oil  and  gas  will  be  conveyed  for  an 
administrative  fee  of  $50.00. 

Gila  &  Salt  River  Meridian,  AZ 

T.  14  N.,  R.  1  W., 
Sec.  31.  Lot  24. 

Lot  24  is  separated  from  other  public 
land  by  a  highway  right-of-way.  Its 
small  size  and  location  make 
management  by  BLM  difficult  and 
uneconomic.  The  only  other  adjacent 
landowner,  the  Prescott  National  Forest, 
is  not  interested  in  acquiring  the  subject 
land. 

Disposal  meets  the  criteria  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976:  Surface  disposal  will  be 
according  to  section  203  (90  Stat.  2750. 
43  U.S.C.  1713)  and  minerals  will  be 
conveyed  per  section  209  (90  Stat.  2757. 
43  U.S.C.  1719). 

A  patent  will  be  issued  subject  to  the 
following  rights: 

Highway  right-of-way  AR  033153 
granted  to  Yavapai  County  Highway 
Department. 

Telephone  line  right-of-way  A  13912 
granted  to  Mountain  States  Telephone 
and  Telegraph  Company. 

A  right-of-way  is  reserved  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States. 

In  accordance  with  the  regulations  of 
43  CFR  2711.1-2(d).  publication  of  this 
Notice  will  segregate  the  public  lands 
described  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  the  mineral  leasing 
laws. 

The  segregation  of  the  above 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands,  upon  publication  in  the  Federal 


Register  of  a  notice  of  termination  of  the 
segregation,  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

Detailed  information  concerning  this 
public  sale  is  available  for  review  at  the 
Phoenix  District  Office,  Bureau  of  Land 
ManageOient.  2015  West  Deer  Valley 
Road,  Phoenix.  Arizona  85027. 

For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
Phoenix  District  Manager  at  the  district 
address  given  above.  Any  comments 
will  be  evaluated  by  the  State  Director 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the  State 
Director  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  March  17, 1987. 
Henri  R.  Bisson. 

Acting  Dittrict  Manager. 

[FR  Doc.  87-6685  Filed  3-26-87;  8:45  am] 

BtLUNQ  COOE  4310-33-M 


[CO-07(M)6-4212-14;  C-43105] 

Realty  Actions;  Noncompetitive  Sale 
of  Public  Lands  In  Pitkin  County,  CO 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  noncompetitive  sale. 

SUMMARY:  Pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  19P6  (43  U.S.C.  1713),  the  Bureau 
of  Land  Management,  Glenwood  Springs 
Resource  Area  has  identified  a  parcel  of 
public  land  as  suitable  for  disposal  by 
noncompetitive  sale. 

DATE:  Comments  must  be  submitted  on 
or  before  May  26, 1987. 
ADDRESS:  Additional  information 
concerning  this  sale  offering,  including 
the  planning  documents  and 
environmental  assessment,  is  available 
for  review  in  the  Glenwood  Springs 
Resource  Area  Office  at  50629  Highway 
6  &  24,  P.O.  Box  1009,  Glenwood  Springs. 
Colorado  81602. 

Comments  should  be  submitted  to  the 
District  Manager,  Grand  Junction 
District,  Bureau  of  Land  Management. 
764  Horizon  Drive,  Grand  Junction, 
Colorado  81506.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  Notice  of  Realty  Action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Area  Manager,  50629  Highway  6  &  24, 
P.O.  Box  1009.  Glenwood  Springs. 
Colorado  81602.  or  at  telephone  (303) 
945-2341. 


SUPPLEMENTARY  INFORMATION:  The 

following  described  land  has  been 
examined  and  identified  as  suitable  for 
disposal  by  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1713)  at  the  fair 
market  value  of  $3,250.00. 

Sixth  Principal  Meridian 

T.  10  S.,  R.  84  W., 

Sec.  7. 

Lot  35  containing  0.04  acres  in  Pitkin 
County,  Colorado. 

This  land  has  not  been  used  for  and  is 
not  required  for  any  federal  purpose. 
The  location  and  physical 
characteristics  of  the  parcel  make  it 
difficult  and  uneconomical  to  manage  as 
public  land.  Disposal  would  best  serve 
the  public  interest.  The  disposal  would 
be  consistent  with  the  Bureau's  planning 
recommendations  as  approved  in  the 
Glenwood  Springs  Resource 
Management  Plan.  January  1984. 

This  land  is  being  offered  to  the 
Smuggler  Mobile  Home  Owners 
Association.  Inc.,  by  direct 
noncompetitive  sale  at  the  appraised 
fair  market  value. 

Minerals  beneath  the  parcel  will  also 
be  offered  for  conveyance.  The  mineral 
interests  being  offered  have  no  known 
mineral  value.  A  bid  on  the  parcel  will 
also  constitute  application  for 
conveyance  of  those  mineral  interests 
offered  under  the  authority  of  section 
209(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1719(b)).  On  the  sale  date,  the  bidder 
will  be  required  to  deposit  an  additional 
$50.00  nonrefundable  filing  fee  and 
application  for  the  conveyance  of 
offered  minerals  pursuant  to  43  CFR 
2720.1-2(c). 

The  patent  issued  as  the  result  of  the 
sale  will  be  subject  to  all  valid  existing 
rights  and  reservations  of  record  and 
will  contain  a  reservation  to  the  United 
States  for  a  right-of-way  for  ditches  and 
canals  under  the  Act  of  August  30, 1890 
(26  Stat.  391;  43  U.S.C.  945). 

Sale  Procedures 

The  designated  bidder.  Smuggler 
Mobile  Home  Owners  Association.  Inc.. 
will  be  required  to  submit  payment  of  at 
least  30  percent  of  the  appraised  fair 
market  value  by  cash,  certified  or 
cashier  check,  or  money  order  to  the 
Bureau  of  Land  Management  at  50629 
Highway  6  &  24,  Glenwood  Springs. 
Colorado,  on  the  29th  day  of  May  1987. 
The  balance  of  the  appraised  fair  market 
value  will  be  due  within  180  days, 
together  with  all  advertising  costs 
associated  with  the  sale  offering,  , 

payable  in  the  same  form  at  the  same 
location.  Failure  to  submit  the  remainder 
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of  the  payment  within  180  days  of 
receipt  of  the  decision  notice  accepting 
the  bid  deposit  will  result  in 
cancellation  of  the  sale  offering  and 
forfeiture  of  the  deposit. 
Richard  T.  Hunter. 

Acting  District  Manager,  Grand /unction 
District. 

March  12, 1987. 

[FR  Doc.  87-6679  Filed  3-26-87;  8:45  am) 

BflJJNO  COK  431»>l«-«l 
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(NM-94(M)7-4220-1 1;  NM  NM  46644] 

Proposed  Continuation  of  Witttdrawal, 
New  IMexico 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture  proposes  that 
a  600.00-acre  withdrawal  for  the 
Magdalena  Ranger  Station 
Administrative  Site  and  Pasture 
(formerly  Magdalena  Ranger  Station 
Pasture)  continue  for  an  additional  19 
years.  The  land  would  remain  closed  to 
location  and  entry  under  the  mining 
laws  but  would  be  opened  to  surface 
entry  and  has  been  and  would  remain 
open  to  leasing  under  the  mineral 
leasing  laws. 

DATE:  Comments  should  be  received  by 
June  25. 1987. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director.  P.O.  Box 
1449.  Santa  Fe.  NM  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT 
Kay  Thomas,  BLM,  New  Mexico  State 
Office.  505-988-6589. 

The  Forest  Service,  U.S.  Department 
of  Agriculture  proposes  that  the  existing 
land  withdrawal  made  by  Fhiblic  Land 
Order  No.  725  dated  June  4, 1951,  be 
continued  for  a  period  of  19  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Cibola  National  Forest 

Magdalena  Ranger  Station  Administrative 
Site  and  Pasture  (formerly  Magdalena  Ranger 
Station  Pasture} 

T.  2  S..  R.  4  W., 
Sec.  33,  NEy4,  N'/4SEy4: 
Sec.  34,  W%NEy4,  NWV*.  NViSWV*. 

Nwy4SEy4. 

The  area  described  contains  600.00 
acres  in  Socorro  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  improvements 
on  the  site  described  above  located 
within  the  Magdalena  Ranger  District. 
Cibola  National  Forest  The  withdrawal 


segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal,  except  to  open  the  land  to 
such  forms  of  disposition  that  may  by 
law  be  made  of  National  Forest  lands 
other  than  under  the  mining  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
imtil  such  final  determination  is  made. 

Dated:  March  19, 1987. 
Robert  L.  Schultz. 
Acting  State  Director. 
[FR  Doc.  87-6692  Filed  3-26-87;  8:45  am] 

BIUJNO  COOC  4110-P»-M 

[NM-940-07-4220-11;  NM  NM  0702291 

Proposed  Continuation  of  Witi>drawal, 
New  IMexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Forest  Service,  U.S. 
Department  of  Agriculture  proposes  that 
a  107.00-acre  withdrawal  for  the  Gila 
Center  Administrative  Site  (formerly  T  J 
Administrative  Site)  continue  for  an 
additional  20  years.  The  land  would 
remain  closed  to  location  and  entry 
under  the  mining  laws  and  has  been  and 
would  remain  open  to  leasing  under  the 
mineral  leasing  laws. 

DATE:  Comments  should  be  received  by 
June  25, 1987. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  P.O.  Box 
1449,  Santa  Fe.  NM  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT 
Kay  Thomas,  BLM,  New  Mexico  State 
Office.  505-988-6589. 

The  Forest  Service,  U.S.  Department 
of  Agriculture  proposes  that  the  existing 


land  withdrawal  made  by  Public  Land 
Order  No.  2655  dated  April  9, 1962,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Piii^pal  Merktian 

Gila  National  Forest 

Gila  Center  Administrative  Site  (Formerly  T  J 

Administrative  Site) 

T.  12  S.,  R.  14  W„ 
Sec.  25,  NViSWV4NEV4,  NViS'4SWy4NEy4, 

Ny2SEy4Nwy4.  swy4SEy4Nwy4. 

NV4SEy4SE%NW%,  SWyiSEWtS 
Ey4NWV4,  WW.NE%NEV4SWy4. 
W'^WVkSE'ANE^NEy4SWy«. 

wv4NEy4Sw^,  wv4NEy4SEy4NEy4 
swy4,  w^SEv*NEv*svjyk.  SEy4SEy4 
NEy4SWV4.  sv4SV4S'/iNwy4SEy4. 

The  area  described  contains  107.00 
acres  in  Catron  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  capital 
improvements  on  the  Wilderness  Ranger 
District,  Gila  National  Forest.  The 
withdrawal  closed  the  land  to  mining 
but  not  mineral  leasing.  No  change  in 
the  segregative  effect  or  use  of  the  land 
is  proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  v.'hether  or  not  the 
withdrawal  will  be  continued,  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  March  19, 1987. 
Robert  L  Schultz, 
Acting  State  Director. 
[FR  Doc.  87-6693  Filed  3-26-87;  8:45  am| 

BILUNQ  COOC  4310-FB-M 


(NM-940-07-4220-11:  NM  NM  12600] 

Proposed  Continuation  of  Withdrawal, 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice. 


summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture  proposes  that 
a  1.629.96-acre  withdrawal  for  the 
Canjilon  Lakes  and  Canjilon  Creek 
Campground  and  Trout  Lakes 
Recreation  Area  continue  for  an 
additional  20  years.  The  land  would 
remain  closed  to  location  and  entry 
under  the  mining  laws  but  has  been  and 
would  remain  open  to  leasing  under  the 
mineral  leasing  laws. 
DATE:  Comments  should  be  received  by 
June  25. 1987. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  P.O.  Box 
1449,  Santa  Fe,  NM  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Thomas,  BLM.  New  Mexico  State 
Office,  505-988-6589. 

The  Forest  Service,  U.S.  Department 
of  Agriculture  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  5370  of  July  25, 1973.  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Carson  National  Forest 

Trout  Lakes  Recreation  Area 
T.  27  N.  R  5  E 

Seel.  S%SW'/4NWy4; 

Sec.  2,  SWA  of  lot  2,  lots  3,  4,  NV4SW  V« 
NEy4.  S^NMiSEy«NEy4,  SViSEy4NEy4. 

N'/iN'/jSwy4Nwy4,  NEV4SEy4Nwy4, 

N'/iNWViSEyiNVVyi: 
Sec.  3.  E'/4  of  lot  1,  NM8NEy4SEy4NEy4. 
T.  28  N.,  R.  5  E., 
Sec.  28,  lot  4; 
Sec.  34.  lot  1.  S'/4  lot  2,  E^^  lot  3.  lot  4, 

Nwy4SEy4,  sw!NEy4SEy4,  Nv^sEy4SEy4. 
SEy4SEy4SEy4; 

Sec.  35.  lot  1.  NWy4SWy4NWy4, 

Nwy4Swv'4Swy4,  S'/sSwy4Swy4, 
swy4SEy4Swy4. 

Canjilon  Lakes  and  Canjilon  Creek 
Campground 

T.  27  N.,  R.  6  E.  (unsurveyed). 
Sec.  19,  EyjNEy4,  SWy4NEV4.  E'/^SWV4. 

SEVi; 
Sec.  20,  NWy4,  N'ASW'A,  N'/iSWy4SWy4, 

SEy4Swy4,  wviWM!SEy4: 

Sec.  29,  Wy2EMi,  WMiSEViSEyi: 

Sec.  30,  NWy4NEy4,  N'/ifiVJV*.  NViSV<j 

NWy4; 
Sec.  32,  NWy4NEy4,  WViSWy4NEV4. 

E'/^NEy4Nwy4. 

The  areas  described  aggregate 
1,629.96  acres  in  Rio  Arriba  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  improvements 
on  the  sites  described  above  located 
within  the  Canjilon  Ranger  District. 
Carson  National  Forest.  The  withdrawal 
closed  the  lands  to  mining  but  not  to 
mineral  leasing.  No  change  in  the 


segregative  effect  or  use  of  the  land  is 
proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Siecretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  March  19, 1987. 
Robert  L  Schultz, 
Acting  State  Director. 
[PR  Doc.  87-6694  Filed  3-28-87;  8:45  am] 

MLUNQ  CODE  4J10-FB-M 


[00-070-07-4341-101 

Colorado  Off-Road  Vehicle 
Designations 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  off-road  vehicle 
designation  decisions. 

SUMMARY:  Notice  is  hereby  given 
relating  to  the  use  of  off-road  vehicles 
on  public  lands  in  accordance  with  the 
authority  and  requirements  of  Executive 
Orders  11644  and  11989,  and  regulations 
contained  in  43  CFR  Part  8340. 

DATE:  This  plan  will  become  effective 

June  1. 1687. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Freel.  District  Manager.  Grand 
Junction  District  Office.  Bureau  of  Land 
Management.  764  Horizon  Drive.  Grand 
Junction,  Colorado  81506. 
SUPPlfMENTARY  INFORMATION:  The 
following  described  lands  under 
administration  of  the  Grand  Junction 
District  of  the  Bureau  of  Land 
Management  are  designated  as  closed, 
limited,  or  open  to  off-road  motorized 
vehicle  use. 

The  1.280.060  acres  of  public  land 
affected  by  the  designations  are  within 
the  Grand  Junction  Resource  Area, 
which  includes  public  land  in  portions  of 
Garfield,  Mesa,  Delta,  and  Montrose 
Countier  Colorado,  and  Grand  County. 


Utah.  The  designations  are  a  result  of      I 
resource  management  decisions  made  in 
the  1986  Grand  Junction  Resource  Area 
Management  Plan.  Comments  received 
from  public  meetings  in  1984  and  1985. 
coordination  with  other  federal,  state, 
and  local  agencies,  and  comments 
received  during  a  90-day  public 
comment  period  in  1986  influenced  these 
designation  decisions.  These 
designations  for  public  land  located 
within  the  area  listed  below  become 
effective  immediately  and  will  remain  in 
effect  until  modified  or  rescinded  by  the 
Authorized  Officer.  This  designation 
supesedes  previous  emergency  off-road 
vehicle  decisions  in  the  Black  Ridge 
Wilderness  Study  Area. 

A.  Closed  Designation 

All  motorized  vehicle  use  is 
prohibited. 

1.  Mount  Garfield — 1.280  acres  located 
6  miles  northeast  of  Grand  Junction, 
Colorado. 

2.  Badger  Wash  Area  of  Critical 
Environmental  Concern — 1.520  acres 
located  8  miles  northwest  of  Mack, 
Colorado. 

3.  Town  of  Palisade  Municipal 
Watershed — 3,840  acres  located  3  miles 
east  of  Palisade,  Colorado. 

4.  Cryptantha  elata  Sensitive  Plant 
Study  Site — 60  acres  located  7  miles 
southeast  of  Grand  Junction,  Colorado. 

5.  Fruita  Paleontological  Site — 280 
acres  located  2  miles  southwest  of 
Fruita,  Colorado. 

6.  Unaweep  Seep  Research  Natural 
Area — 37  acres  located  8  miles  ' 
northeast  of  Gateway.  Colorado. 

7.  McDonald  Creek  Cultural  Area^ 
160  acres  located  10  miles  west  of  Mack, 
Colorado. 

8.  Black  Ridge  Canyons  and  Black 
Ridge  Canyons  West  Wilderness  Study 
Area — 73.937  acres  located  11  miles 
west  of  Grand  Junction.  Colorado. 

9.  Dominquez  Canyon  Wilderness         ' 
Study  Area — 73.568  acres  located  18 
miles  south  of  Grand  Junction.  Colorado. 

10.  Sewemup  Mesa  Wilderness  Study 
Area — 18.835  acres  located  9  miles  south 
of  Gateway,  Colorado. 

11.  The  Pahsade — 1,920  acres  located 
2  miles  north  of  Gateway,  Colorado 
(within  the  P&lisade  Outstanding 
Natural  Area). 

12.  Sinbad  Valley  Cliffs— 1,920  acres 
located  9  miles  south  of  Gateway. 
Colorado. 

13.  Gunnison  Gravels  Research 
Natural  Area — 5  acres  located  13  miles 
south  of  Grand  Junction,  Colorado. 

B.  Limited  Designations 

1.  Limited  to  Designated  Roads  and 
Trails.  Motorized  vehicle  use  is 
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permitted  only  on  routes  signed  as  open 
for  use.  Cross-country  vehicle  travel  is 
prohibited. 

a.  Pyramid  Rock  Research  Natural 
Area — 470  acres  located  2  miles  west  of 
De  Beque.  Colorado. 

b.  South  Shale  Ridge — 22.500  acres 
located  5  miles  west  of  De  Beque, 
Colorado. 

c.  Baxter/Douglas  Soil  Slump  Areas — 
16.000  acres  located  25  miles  north  of 
Fruita,  Colorado. 

d.  Rabbit  Valley  Paleontological  Area 
of  Critial  Environmental  Concern — 280 
acres  located  8  miles  west  of  Mack, 
Colorado. 

e.  Litde  Book  Cliffs  Wild  Horse  Area 
(except  that  portion  in  Coal  Canyon] — 
23.761  acres  located  8  miles  northeast  of 
Grand  Junction,  Colorado. 

f.  The  Palisade  Outstanding  Natural 
Area — 17.258  acres  located  2  miles  north 
of  Gateway,  Colorado  (does  not  include 
1,920  acres  closed  to  ORV). 

Z  Seasonal  Limitations.  The 
restrictions  listed  below  are  in  effect  for 
a  specific  period  of  the  year. 

a.  Coal  Canyon  portion  of  the  Little 
Book  Cliffs  Wild  Horse  Area— «,500 
acres  located  8  miles  northeast  of  Grand 
Junction,  Colorado.  Between  December  1 
and  June  30,  motorized  vehicle  use  is 
prohibited.  Between  July  1  and 
November  30,  vehicle  use  is  limited  to 
designated  roads  and  trails. 

b.  Dominguez  Campground  Road — 
1,280  acres  located  22  miles  south  of 
Grand  Junction,  Colorado.  Between 
November  15  and  May  15,  motorized 
vehicle  use  is  prohibited.  Between  May 
16  and  November  14,  vehicle  use  is 
limited  to  existing  roads. 

c.  Beehive — 3,200  acres  located  2 
miles  east  of  Mesa.  Colorado.  Between 
December  1  and  May  1.  motorized 
vehicle  use  is  prohibited.  Between  May 
2  and  November  30,  vehicle  use  is 
limited  to  existing  roads  and  trails. 

d.  Lands  End — 6,400  acres  located  7 
miles  east  of  Whitewater,  Colorado. 
Between  December  1  and  May  1, 
motorized  vehicle  use  is  prohibited. 
Between  May  2  and  November  30, 
vehicle  use  is  limited  to  existing  roads 
and  trails. 

e.  Chalk  Mountain — 6.400  acres 
located  3  miles  west  of  Mesa,  Colorado. 
Between  December  1  and  May  1, 
motorized  vehicle  use  is  prohibited. 
Between  May  2  and  November  30, 
vehicle  use  is  hmited  to  existing  roads 
and  trails. 

f.  Sunnyside — 4,820  acres  located  4 
miles  north  of  Mesa,  Colorado.  Between 
December  1  and  May  1,  motorized 
vehicle  use  is  prohibited.  Between  May 
2  and  November  30,  vehicle  use  is 
limited  to  existing  roads  and  trails. 


g.  Big  Salt  Wash,  Coal  Gulch— 13,440 
acre3  located  15  miles  north  of  Fruita, 
Colorado.  Between  December  1  and 
May  1,  motorized  vehicle  use  is 
prohibited.  Between  May  2  and 
November  30,  vehicle  use  is  limited  to 
existing  roads  and  trails. 

h.  Blue  Mesa— 3,200  acres  located  12 
miles  south  of  Gateway,  Colorado. 
Between  December  1  and  May  1, 
motorized  vehicle  use  is  prohibited. 
Between  May  2  and  November  30, 
vehicle  use  is  limited  to  existing  roads 
and  trails. 

i.  Demaree — 21.050  acres  located  12 
miles  north  of  Mack,  Colorado.  Between 
December  1  and  May  1,  motorized 
vehicle  use  is  prohibited.  Between  May 

2  and  November  30,  vehicle  use  is 
limited  to  existing  roads  and  trails. 

j.  Big  Game  Winter  Range  in  Harsh 
Winters — 121.600  acres  located 
throughout  the  Grand  Junction  Resource 
Area.  Motorized  vehicle  use  may  be 
prohibited  or  restricted  in  these  areas  on 
an  emergency  basis  during  harsh 
winters. 

3.  Limited  to  Existing  Roads  and 
Trails  Year  Round.  Motorized  vehicle 
use  is  permitted  only  on  existing  roads 
and  trails.  Cross-country  vehicle  travel 
is  prohibited. 

a.  Transect  No.  7  Cultural  Site— 5.760 
acres  located  6  miles  northeast  of 
Palisade,  Colorado. 

b.  Sinbad  Valley  and  Dolores  River 
Corridor — 15,000  acres  located  10  miles 
south  of  Gateway,  Colorado. 

c.  Rabbit  Valley — 9,320  acres  located 
8  miles  west  of  Mack,  Colorado. 

d.  Hunter/Garvey  Canyons— 19,000 
acres  located  13  miles  north  of  Fruita, 
Colorado. 

e.  South  Slope  Battlement  Mesa — 
14,700  acres  located  2  miles  north  of 
Collbran,  Colorado. 

f.  Ruby  Canyon — 10,000  acres  located 

3  miles  west  of  Loma,  Colorado. 

g.  Bangs  Canyon^-40.000  acres 
located  4  miles  south  of  Grand  Junction, 
Colorado. 

h.  Cactus  Park — 1,000  acres  located  13 
miles  south  of  Grand  Junction,  Colorado. 

i.  Granite  Creek — 15,000  acres  located 
10  miles  north  of  Gateway,  Colorado. 

j.  Grand  Valley — 150.000  acres  located 
in  the  Grand  Valley  adjacent  to  Grand 
Junction,  Colorado. 

k.  Timber  Ridge — 10,880  acres  located 
12  miles  south  of  Fruita.  Colorado. 

C.  Open  Designations 

1.  Open  for  intensive  public  use. 
Vehicles  may  use  roads  and  trails,  and 
travel  cross  country  in  these  areas,  year 
round,  subject  to  the  operating 
regulations  and  vehicle  standards  set 
forth  in  the  Code  of  Federal  Regulations 
(43  CFR  Part  8340). 


a.  29  Road  Area — 10,240  acres  located 
2  miles  northwest  of  Clifton.  Colorado. 

b.  25  Road  Area — 600  acres  located  5 
miles  north  of  Grand  Junction.  Colorado. 

c.  18  Road  Area — 400  acres  located  6 
miles  north  of  Fruita.  Colorado. 

2.  The  remaining  public  land  in  the 
Grand  Junction  Resource  Area  is 
designated  open  to  general  motorized 
vehicle  use,  subject  to  the  operating 
regulations  and  vehicle  standards  set 
forth  in  the  Code  of  Federal  Regulations 
(43  CFR  Part  8340). 

The  Environmental  Impact  Statement 
for  the  Grand  Junction  Resource  Area 
Resource  Management  Plan  describes 
and  analyzes  the  impacts  of  these 
designations.  This  Environmental 
Impact  Statement  and  maps  of  the  off- 
road  vehicle  designations  are  available 
at  the  office  listed  above. 
Richard  Freet, 
District  Manager. 
March  13, 1987. 
[FR  Doc.  87-6678  Filed  3-26-87;  8:45  am] 

BIUJNQ  CODE  «310-J»-M 


(C(W)50-4212-13;  C-42319] 

Realty  Action;  Exchange  of  Public 
Lands  In  Park  County,  CO 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Exchange  of  public  and  private 

land  in  Park  County,  Colorado,  C-42319; 

segregation  from  all  forms  of 

appropriation  under  the  public  land 

laws. 

summary:  The  exchange  proposal 
described  below  would  acquire  non- 
Federal  lands  which  have  siginficant 
public  values  for  wildhfe  habitat, 
recreation,  and  livestock  grazing.  The 
subject  lands  are  located  in  South  Park, 
Colorado. 

DATE:  Comments  must  be  received 
within  45  days  of  pubhcation  of  this 
notice. 

address:  Submit  comments  to:  District 
Manager.  Bureau  of  Land  Management, 
Canon  City  District  Office,  3080  E.  Main, 
P.O.  Box  311,  Canon  City,  CO  81212. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  public  land  has 
been  determined  to  be  suitable  for 
exchange  under  the  provisions  of 
section  206  of  the  "Federal  Land  Pohcy 
and  Management  Act  of  1976".  43  U.S.C. 
1715. 1716. 

Sixth  Principal  Meridian 

T.  12  S..  R.  73  W. 
Sec.  5:  lot  3 
Sec.  17:  NWV4 
Sec.  18:  lot  5 
Sec.  19:  lots  1-4 


99- 


Federal  Register  /  Vol.  62.  No.  59  /  Friday,  March  27,  1987  /  Notices 


Sec.  36:  NViNE'^NW'ANW'A.  SW'/4NEy4 

Nwy4NW'/4.  Nwy4Nwy4tNW'/4, 
NV4tswy4tNwy4Nwy4 

T.  13  S.,  R.  73  W. 
Sec.  1:  lots  1-*,  SyiNEy4,  SEy4NWy4. 

NEViSEy.,  SV4SEy4 
Sec.  6:  lots  6.  7.  EViSWy4.  W'/4SEy4 
Sec.  8:  NMiNEy4,  SEy4NWV4.  S'^SEy4 
Sec.  15:  SEy4SEy4 
Sec.  16:Wy!NWy4 
Sec.  17:  NEV..  SWy4SWy4 
Sec.  18:  lots  2.  3.  S>/4NEy4,  SEy4NWy4, 

N>/<iSEy4,  SEy4SEy4 

Sec.  19:  E'/iiNEy4 

Sec.  20:  Wy2NWy4 

Sec.22:NEy4NEy4 

Sec.  25:  N'ASWy4,  SEy4SWy4 

Sec  28:  S'/iNEy4.  SWyiNWy* 

Sec.  27:NEy4 

Sec.  30:Ey2NEy4 
T,12  S.,  R.  74  W. 

Sec.4:lot3,  SEy4SEy4 

Sec.  11:  SEy4SEy4 

Sec.  29:NViNV% 

Sec.  33:  NEy4SWy4.  SWy4SEy4 

Sec.  35:Wy2SWy4 
T.  13  S..  R.  74  W. 

Sec.  1:  SWy4NWy4.  N'/2SWy4 

Sec.  2:  lot  4.  SEV4NEy4,  SEy4 

Sec.  10:  NWy4NEy4.  SEy4 

Sec.  11:  S'/iSWy4.  NWy4SEy4 

Sec.  15:  NWy4NWy4,  NEy4SWy4 
T.  12  S..  R.  75  W. 

Sec.  13:SWy4SWy4 

Total  3.628.57  acres-. 

In  exchange  for  these  lands,  the 
United  States  would  acquire  the 
following  described  private  lands  in 
Park  County: 

Sixth  Principal  Meridian 

T.  13  S..  R.  73  W. 

Sec.  30:  lots  3,  4,  EMjSWy4 

Sec.  31:  lots  1,  2,  3.  4,  NEy4  North  of  Park 
County  Rd.  116,  E 'AW  V4 
T.  12  S..  R.  74  W. 

Sec.  31:  lots  1,  2,  3.  NEy4  ,  E'/iNWy4, 
NEV4SWy4,  N'/4SEy4,  SEy4SE% 

Sec.  32:  W'/iW'A,  SEy4SWy4 
T.  13  S.,  R.  74  W. 

Sec.  4:lot3,  SEy4NWV4 

Sec.  13:  Sy!SWy4,  NEy4SWy4 

Sec.  14:  S'/iSEy4 

Sec.  22:  NEy4 

Sec.  23:  NV^.  NlASMi,  SEy4SEy4 

Sec.  24:  All 

Sec.  25:  All 

Sec.  35:  E'/4E'/4,  SWy4NEy4,  NWy4SEy4 

Total  3,899.70  acres. 

The  following  additional  private  lands 
will  be  included  only  if  needed  to 
equalize  values: 

T.  12  S.,  R.  74  W. 

Sec.  31:  lot  4,  SEy4SWy4,  SWy4SEy4 
T.  13  S.,  R.  74  W. 

Sec.  6:  lots  2,  3,  4,  5,  SWy4NEy4,  SEy4NWy4 

Total  360.12  acres. 

The  purpose  of  the  exchange  is  to  acquire 
non-Federal  lands  which  have  significant 
public  values  for  wildlife  habitat,  recreation, 
and  livestock  grazing.  Acquisition  of  these 
lands  would  create  a  more  manageable 
public  land  unit  in  the  area. 


The  lands  to  be  obtained  by  1he  United 
States  have  good  legal  access  and  access  to 
adjoining  public  lands  will  improve. 

The  pablic  lands  to  be  transferred  are 
small,  scattered  parcels  with  limited  access. 

The  exchange  is  consistent  with  the 
Bureau's  planning  for  the  lands  involved.  The 
action  hts  been  discussed  with  Park  County 
officials  and  the  governor's  office. 

The  value  of  the  lands  to  be  exchanged  is 
approxiaiately  equal;  the  acreage  will  be 
adjusted  or  money  will  be  used  to  equalize 
the  values  upon  completion  of  the  final 
appraisal  of  the  lands. 

All  Federal  mineral  rights  will  be 
retained  by  the  U.S.  Government. 

All  existing  access  rights  will  continue 
to  be  recognized  and  reserved. 

Publication  of  this  notice  segregates 
the  puUic  lands  from  the  operation  of  all 
non-discretionary  appropriations, 
includiag  the  mining  laws,  for  a  period 
of  two  (2)  years  from  the  date  of 
publication. 
FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  the 
exchange,  including  the  planning 
amendment  and  the  environmental 
assessment  is  available  for  review  at  the 
Royal  Gorge  Resource  Area,  831  Royal 
Gorge  Blvd.,  P.O.  Box  1470,  Canon  City, 
CO  81212.  Phone:  (303)  275-7578.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  realty  action  and  issue  his 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Donnie  R.  Sparks, 
District  Manager. 
[FR  Doc.  87-6686  Filed  3-28-87;  8:45  am] 

BILUNG  OOOE  4310-JB-W 


[NV-03<W)7-4212-11;  N-46061] 

Realty  Action;  Lease  or  Sale  of  Public 
L^nds  for  Recreation  and  Public 
Purposes;  Washoe  County,  NV 

The  following  described  public  land 
has  been  identified  as  suitable  and  will 
be  classified  for  lease  or  sale  under  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869,  e^  seg.): 

Mount  Diablo  Meridian.  Nevada 

T.  18N.,R.19E., 
Sec.  2p,  wy!Swy4SEy4SEy4SEy4,wv4E 
%sw  y4SE  yiSE  y4SEy4. 

The  land  contains  1.875  acres.  The 
State  of  Nevada  proposes  to  use  the 
land  for  a  wildland  fire  protection 
station. 

The  land  is  not  required  for  federal 
purposes.  Disposal  is  consistent  with  the 
Bureau's  planning  for  this  area  and 
would  be  in  the  public's  interest. 


The  lease  and/or  patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  rightof-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30, 1890  (43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  land  so 
patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect, 
mine,  and  remove  such  deposits  from 
the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  i 

Detailed  information  concerning  this    J 
action  is  available  for  review  at  the         ' 
Bureau  of  Land  Management  Carson 
City  District  Office. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  Recreation  and  Public  Purposes 
Act  and  the  mineral  leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  1535  Hot  Springs  Road,  Suite 
300,  Carson  City.  NV  89701. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  notice  will  become  effective  60  days 
from  the  date  of  publication  in  the 
Federal  Register. 

Dated:  March  20. 1987. 
Norman  L  Murray. 
Acting  District  Manager. 
[FR  Doc.  87-6687  Filed  3-26-87;  8:45  am) 
BIUJNO  COOE  4310-HC-M 


(NV-930-07-4212-11;  N-44983] 

Battle  Mountain  District;  Tonopah      ' 
Resource  Area 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Realty  action,  lease  or  sale  of 

public  lands  for  recreation  and  public 

purposes  in  Nye  County,  NV. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  and  will  be  classified  for  lease 
or  sale  under  the  Recreation  and  Public 
Purposes  Act.  as  amended  (43  U.S.C. 
869,  et  seq.y. 

Mount  Diablo  Meridian,  Nevada 

T.  2  N.,  R.  42  £.,  
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Section  1,  SWy4NEy4.  EWiSE'ANWy*. 
The  areas  described  aggregate  60  acres. 

The  lands  are  not  required  for  any 
Federal  purpose.  Disposal  is  consistent 
with  the  Bureau's  planning  for  this  area 
and  would  be  in  the  public's  interest. 
The  land  will  be  used  for  the 
construction  of  a  high  school  and 
vocational  school  complex. 

The  lands  described  in  this  notice  will 
not  be  offered  for  lease  or  sale  until  the 
classification  becomes  effective,  all 
required  environmental,  archaeological, 
and  mineral  clearances  are  completed 
and  all  application  requirements  are 
met. 

Patent,  when  issued,  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30. 1890  (43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  lands 
together  with  the  right  to  prospect  for, 
mine,  and  remove  such  deposits  under 
applicable  laws. 

And  will  be  subject  to: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights  documented 
on  the  official  land  records  at  the  time  of 
patent  issuance. 

3.  Any  other  reservations  the 
Authorized  Officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  Notice  in  the 
Federal  Register  the  above  described 
public  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  locations  under  the 
mining  laws,  except  as  to  applications 
under  the  mineral  leasing  laws  and 
application  under  the  Recreation  and 
Public  Purposes  Act. 

Comments 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  P.O.  Box  1420,  Battle 
Mountain,  Nevada  89820.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Teny  L  Plummer, 

District  Manager,  Battle  Mountain,  Nevada. 

March  4, 1987. 

(FR  Doc.  87-6688  Filed  3-26-87;  8:45  am) 

■lUJNQ  CODE  4310-HC-M 


[AZ-942-07-4520-12] 


Arizona;  Notice  of  Filing  of  Plats  of 
Survey 

March  20, 1987. 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona,  on  the  dates  indicated: 

A  supplmental  plat  showing 
subdivisions  of  lots  A  and  C,  section  27, 
Township  7  North,  Range  2  East.  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  )anuary  13, 1987,  and  was 
officially  filed  January  16, 1987. 

A  supplemental  plat  showing  a 
subdivision  of  original  lot  5.  section  33, 
Township  12  South,  Range  11  East,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  January  5, 1987,  and  was 
officially  filed  January  8. 1987. 

These  plats  were  prepared  at  the 
request  of  Bureau  of  Land  Management, 
Phoenix  District  Office. 

A  plat  representing  the  corrective 
survey  of  a  portion  of  the  subdivision 
lines  in  section  26,  Township  6  North. 
Range  10  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted 
January  14, 1987.  and  was  officially  filed 
January  20, 1987. 

This  plat  was  prepared  for  the  U.S. 
Forest  Service  Regional  Office. 
Albuquerque,  New  Mexico. 

A  plat  (in  3  sheets)  representing  a 
dependent  resurvey  of  a  portion  of  the 
east  boundary  and  a  portion  of  the 
subdivisions)  lines,  and  a  survey  of 
subdivisions  in  sections  21  and  28, 
Township  13  North,  Range  2  East.  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  February  5, 1987,  and  was 
officially  filed  February  13, 1987. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the  west 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  a  survey  of 
subdivisions  in  section  19,  Fractional 
Township  15 V^  North,  Range  4  West. 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  January  14, 1987,  and  was 
officially  filed  January  20, 1987. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the  south  and 
west  boundaries  and  a  portion  of  the 
subdivisional  lines,  and  a  survey  of 
subdivisions  in  section  31,  Township  16 
North,  Range  4  West  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted 
January  14, 1987,  and  was  officially  filed 
January  20. 1987. 

These  plats  were  prepared  at  the 
request  of  the  U.S.  Forest  Service. 
Prescott  National  Forest. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 


open  files  and  are  available  to  the 
public  for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office.  Bureau  of  Land  Management. 
P.O.  Box  16563,  Phoenix,  Arizona  85011. 
James  P.  Kelley, 

Chief.  Branch  of  Cadastral  Survey. 
(FR  Doc.  87;  6690  Filed  3-26-87;  8:45  am) 

BILUNG  COOE  43tO-32-M 


[MT-920-07-4520-11] 

Land  Resource  Management;  Filing  of 
Plat  Survey;  Montana 

agency:  Bureau  of  Land  Management. 
Montana  State  Office,  Interior. 
ACTION:  Notice  of  filing  of  plats  of 
survey. 

summary:  Plats  of  survey  of  the  lands 
described  below  accepted  February  10. 
1987.  and  February  17, 1987,  were 
officially  filed  in  the  Montana  State 
Office  effective  10  a.m.  on  March  16. 
1987. 

Principal  Meridian,  Montana 

T.  13  N..  R.  26  E. 

The  plat,  in  three  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  Third  Standard  Parallel  North 
through  Range  26  East,  the  Coulson 
Guide  Meridian  through  Township  13 
North,  the  east  boundary,  the  north 
boundary,  and  the  subdivisional  lines; 
and  the  survey  of  the  subdivision  of 
sections  1,  2,  3.  4.  5,  6.  7. 10, 11, 12, 13, 14, 
15, 18.  20,  21.  23,  28,  29,  30,  31,  32,  and  33. 
Township  13  North,  Range  26  East,  was 
accepted  February  10, 1987.  The  area 
described  is  in  Petroleum  County. 

This  survey  was  executed  at  the 
request  of  the  Lewistown  District  Office 
for  the  administrative  needs  of  the 
Bureau. 

Principal  Meridian,  Montana 
T.  12  N..  R.  6  W. 

The  plat  representing  the  dependent 
resurvey  of  line  8-9,  Mineral  Survey  No. 
1002,  Placer;  and  the  survey  of  Tract  42 
in  section  36,  Township  12  North,  Range 
6  West,  was  accepted  February  17, 1987. 
The  area  described  is  in  Lewis  and 
Clark  County. 

Principal  Meridian,  Montana 

T.  16  N.,  R.  3  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  adjusted  original 
meanders  of  the  left  bank  of  the 
Missouri  River  downstream  thourgh 
section  24;  and  the  survey  of  the 
subdivision  of  section  24.  Township  16 
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North.  Range  3  West,  was  accepted 
February  17. 1987.  The  area  described  is 
in  Lewis  and  Clark  County. 

These  surveys  were  executed  at  the 
request  of  the  Butte  District  Office  for 
the  administrative  needs  of  the  Bureau. 
EFFECTIVE  DATE:  March  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800.  Billings, 
Montana  59107. 

Dated:  March  20, 1987. 
Dean  Stepanek, 
State  Director. 
(FR  Doc.  87-6691  Filed  3-26-87;  8:45  am) 

BILLING  CODE  4310-OM-M 


Minerals  Management  Service 

Availability  of  a  Draft  Environmental 
Impact  Statement  (EIS)  on  the 
Proposed  Marine  Mineral  Lease  Sale  in 
ttie  Hawaiian  Archipelago  and 
Johnston  Island  Exclusive  Ecortomic 
Zone  (EEZ) 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Minerals  Management 
Service  [MMS)  and  the  State  of  Hawaii 
have  prepared  a  draft  EIS  relating  to  the 
proposed  lease  sale  for  minerals  other 
than  oil,  gas,  and  sulphur  (minerals)  of 
available  blocks  in  the  Hawaiian  and 
)ohnston  Island  EEZ  for  cobalt-rich 
manganese  crusts.  The  proposed  lease 
sale,  authorized  to  be  held  under  section 
8  of  the  Outer  Continental  Shelf  Lands 
Act  (43  U.S.C.  1337),  will  offer  for  lease 
approximately  26,900  square  kilometers. 
This  Notice  announces  the  availability 
of  the  draft  EIS,  a  schedule  of  public 
hearings  on  the  draft  EIS,  provides  a  list 
of  locations  where  the  draft  EIS  is 
available  for  inspection,  and  solicits 
comments  concerning  the  draft  EIS  from 
interested  parties. 

DATES:  Interested  individuals, 
representatives  of  organizations,  and 
public  officials  who  wish  to  testify  at  the 
hearings  are  requested  to  contact  the 
Program  Director,  Office  of  Strategic 
and  International  Minerals:  or  Robert  G. 
Paul,  telephone  (213)  514-6140  or  (FTS) 
795-6140:  or  Dr.  Charles  L.  Morgan, 
State  of  Hawaii  EIS  Coordinator, 
telephone  (808)  942-9556,  by  May  22, 
1987. 

Written  testimony  from  the  hearings 
and  comments  on  the  draft  EIS  must  be 
hand-delivered  or  postmarked  by  June 
25. 1987. 

The  hearings  will  be  held  on  the 
following  dates  and  times  indicated: 


a.  Wednesday,  May  27. 1987,  State 
Capitol  Auditorium,  State  Capitol, 
Honolulu,  HI,  (comer  of  Punchbowl 
and  Beretania  Streets),  10:00  a.m.,  and 
7:00  p.m. 

b.  Thursday,  May  28, 1987,  University  of 
Hawaii  at  Hilo,  Campus  Center,  Room 
306,  Hilo,  HI,  10:00  a.m.  and  7:00  p.m. 

c.  Friday,  May  29, 1987,  Kona  Hilton, 
Resolution  Room,  75-5822  Alii  Drive, 
Kailua-Kona,  HI,  7:00  p.m. 

ADDRESS:  Copies  of  the  draft  EIS  may  be 
obtained  by  written  request  or  by 
telephone  from  the  following: 
Dr.  Charles  L  Morgan.  State  EIS 
Coordinator.  Manganese  Crust  EIS 
Project,  1110  University  Avenue, 
Room  411,  Honolulu,  Hawaii  96826, 
(808)  942-9556 
Mr.  Robert  G.  Paul,  Federal  EIS 
Coordinator,  Office  of  Strategic  and 
Inteoiational  Minerals,  Minerals 
Management  Service,  11  Golden 
Shore,  Suite  260,  Long  Beach, 
Califiomia  90802,  (213)  514-6140  or 
(FTS)  795-6140 

Written  testimomy  and  comments  on 
the  draft  EIS  should  be  addressed  to  the 
Program  Director,  Office  of  Strategic 
and  International  Minerals;  Minerals 
Management  Service;  11  Golden  Shore, 
Suite  260;  Long  Beach,  California  90802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Paul,  Office  of  Strategic  and 
International  Minerals;  Minerals 
Management  Service,  telephone  (213) 
514-6140  or  (FTS)  795-6140;  or  Dr. 
Charle$  L  Morgan,  State  of  Hawaii  EIS 
Coordinator,  telephone  (808)  942-9556. 

SUPPtaMENTARY  INFORMATION: 
Background 

The  Department  of  the  Interior, 
pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  in  conjunction  with  the  State  of 
Hawaii,  is  considering  the  potential 
economic  and  environmental  impacts 
resulting  from  the  recovery  of  cobalt- 
rich  manganese  crusts  found  in  the  F.F.7- 
surrounding  the  Hawaiian  Archipelago. 
The  MMS  announced  its  intent  to 
prepare  an  EIS  on  exploration  for  and 
possible  recovery  of  cobalt-rich 
manganese  crusts  in  the  Federal 
Register  on  March  5, 1984  (49  FR  8089). 
Public  hearings  were  held  in  Honolulu 
and  Hilo,  Hawaii,  on  April  30  and  May 
1, 1984,  respectively,  to  assist  in 
determining  the  scope  of  the  EIS.  To 
further  delineate  the  areas  of  interest  for 
recovery  of  cobalt-rich  manganese 
crusts,  a  Call  for  Information  was 
published  in  the  Federal  Register  on 
August  28, 1984  (49  FR  34099).  and 
amended  on  November  26, 1984  (49  FR 
46509).  to  extend  the  comment  period. 


The  Federal  Register  Notices  dated 
March  5  and  August  28, 1984,  were 
amended  by  two  other  Notices  on  April 
5, 1985  (50  FR  13673  and  50  FR  13674),  to 
reopen  the  comment  period  and  expand 
the  applicable  area  to  include  portions 
of  the  EEZ  Adjacent  to  Johnston  Island. 

Copies  of  the  draft  EIS  are  available 
for  inspectipn  at  the  following  public 
libraries: 

California 

Scripps  Library,  University  of 
California — San  Diego,  Scripps 
Institution  of  Oceanography,  La  jolla, 
CA 

Long  Beach  Main  Library,  101  Pacific 
Avenue,  Long  Beach,  CA 

West  Los  Angeles  Regional  Library, 
11360  Santa  Monica  Boulevard,  Los 
Angeles,  CA 

San  Franciico  Public  Library, 
Government  Documents  Department, 
Civic  Center,  San  Francisco,  CA 

Hawaii 

Aiea  Library,  99-143  Moanalua  Road, 

Aiea,  HI 
Ewa  Beach  Community  School  Library, 

91-950  North  Road,  Ewa  Beach,  HI 
Hilo  Community  College  Library,  UH- 

Hilo  Main  Library,  1400  Kapiolani 

Street,  Hilo,  HI 
UH-Hilo  Main  Library,  1400  Kapiolani 

Street,  Hilo,  HI 
HI  Hilo  Public  Library,  300  Waianuenue 

Avenue,  Hilo,  HI 
Aina  Haina  Library,  5246  Kalanianaole 

Highway,  Honolulu,  HI 
DPED  Library,  335  Merchant  Street, 

Honolulu,  HI 
Hamilton  library,  University  of  Hawaii 

Manoa  Campus.  Honolulu,  HI 
Hawaii  Kai  Library,  249  Lunalilo  Home 

Road,  Honolulu.  HI 
Hawaii  State  Library.  478  South  iGng 

Street.  Honolulu.  HI 
Honolulu  Community  College  Library, 

874  Dillingham  Boulevard.  Honolulu, 

HI 
Kaimuki  Regional  Library.  1041  Koko 

Head  Avenue,  Honolulu,  HI 
Kalihi-Palama  Library,  135  Kalihi  Street, 

Honolulu,  HI 
Kapiolani  Community  College  Library, 

4303  Diamond  Head  Road,  Honolulu, 

HI 
Kapiolani  Community  College  Library, 

620  Pensacola  Street.  Honolulu,  HI 
Library  for  the  Blind  &  Physically 

Handicapped,  402  Kapahulu  Avenue 

Honolulu,  Hi  : 

Liliha  Library,  1515  Liliha  Street.  | 

Honolulu,  HI 
Manoa  Library,  2716  Woodlawn  Drive. 

Honolulu.  HI 
McCully-Moiliili  Library,  2211  South 

King  Street,  Honolulu,  HI 
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Salt-Lake/Moanaluu  uurary,  04a  ma 

Lilikoi  Street,  Honolulu,  HI 
Waikiki-Kapahulu  Library,  400 

Kapahulu  Avenue,  Honolulu,  HI 
Kahuku  Community-School  Library,  56- 

490  Kamehameha  Highway,  Kahuku. 

HI 
Maui  Community  College  Library,  310 

Kaahumanu  Avenue,  Kahului,  Maui, 

HI 
Kailua-Kona  Libxary,  75-138  Haalala 

Road,  Kailua-Kona,  HI 
Kailua  Library.  239  Kuulei  Road,  Kailua. 

HI 
Mountain  View  Community  School 

Library,  Highway  11.  Kamuela.  HI 
Thelma  Parker  Memorial  Community 

School  Library,  Mamalahoa  Highway, 

Kamuela.  HI 
Kaneohe  Regional  Library,  45-829 

Kamehameha  Highway,  Kaneohe,  HI 
Windward  Community  College  Library, 

25-720  Keaahala  Road,  Kaneohe,  HI 
Bond  Memorial  Library,  Akoni  Pule 

Highway,  Kapaau.  HI 
Molokai  Library,  Kaunakakai.  HI 
Keaau  Community  School  Library. 

Pahoa  Highway,  Keaau,  HI 
Lanai  Community  School  Library,  Eraser 

Avenue,  Lanai  City,  HI 
Kauai  Community  College  Library,  3- 

1901  Kaumualii  Highway,  Lihue, 

Kauai,  HI 
Kauai  Regional  Library.  4344  Hardy 

Street.  Lihue.  HI 
Mililani  Library.  2&-1240  Meheula 

Parkway.  Mililani.  HI 


Leeward  Community  College  Library. 

96-045  Ala  Ike  Street,  Pearl  City,  HI 
Pearl  City  Regional  Library,  1138 

Waimano  Home  Road.  Pearl  City,  HI 
Wahiawa  Library.  820  California 

Avenue.  Wahiawa.  HI 
Waialua  Library,  67-068  Kealohanid 

Street.  Waialua.  HI 
Waianae  Library,  85-625  Farrington 

Highway,  Waianae,  HI 
Maui-Wailuku  Regional  Library,  51  High 

Street.  Wailuku.  HI 
Waimanalo  Community-School  Library. 

41-1320  Kalanianaole  Highway. 

Waimanalo.  HI 
Waipahu  Library.  94-521  Farrington 

Highway,  Waipahu,  HI 

In  accordance  with  30  CFR  256.26, 
MMS  and  the  State  of  Hawaii  will  hold 
public  hearings  to  receive  comments  and 
suggestions  relating  to  the  draft  EIS.  The 
hearings  will  provide  the  Secretary  of 
the  Interior  with  information  from 
Government  Agencies  and  the  public 
which  will  help  to  evaluate  the  potential 
effects  of  marine  cobalt-rich  manganese 
crust  mining. 

At  the  pubUc  hearings,  time 
limitations  may  make  it  necessary  to 
limit  the  oral  presentations  to  10 
minutes.  Therefore,  an  oral  statement 
may  be  supplemented  by  a  more 
complete  written  statement  and  may  be 
submitted  to  a  hearing  official  at  the 
time  of  oral  presentation  or  by  mail  to 
the  Program  Director,  Office  of  Strategic 
and  Intemationfd  Minerals,  at  the 


address  listed  above  no  later  than  June 
25, 1987.  This  will  allow  those  unable  to 
testify  at  a  pubUc  hearing  an 
opportunity  to  make  their  views  known 
and  for  those  presenting  oral  testimony 
to  submit  supplemental  information  and 
comments. 

Dated:  March  23. 1987. 
David  W.  Crow. 

Acting  Director,  Minerals  Management 

Service. 

[FR  Doc.  87-6705  Filed  3-26-87;  8:45  am] 

MLUNQ  CODE  4310-MR-ll 


National  Park  Service 

Lowell  National  Historical  Park,  MA; 
Boundary  Change,  Publication  of 
Revised  Boundary  Map 

Notice  is  given,  pursuant  to  subsection 
101(b)  of  the  Act  of  June  5. 1978  (Pub.  L 
95-290.  92  Stat  290)  that  the  boundary  of 
the  Lowell  National  Historical  Park  is 
hereby  revised  to  include  an  additional 
48,000  square  feet  consisting  of  2,400 
linear  feet  of  rail  right-of-way  in  the 
vicinity  of  the  U.S.  Post  Office  on  French 
Street  in  Lowell,  Massachusetts,  as 
depicted  on  the  accompanying  revised 
boundary  map.  As  further  required  by 
the  aforementioned  Act.  prior  notice  of 


9'. 
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this  action  has  been  given  to  the 

Congress  of  the  United  States,  and 

consent  to  the  revision  has  been 

obtained  from  the  City  Manager  of 

Lowell,  the  City  Council  of  the  City  of 

Lowell,  and  the  Lowell  Historic 

Preservation  Commission. 

L.  J.  Hovig, 

Acting  Regional  Director.  North  Atlantic 

Region. 

|FR  Doc.  87-6752  Filed  3-26-87:  8:45  am] 

BILUNG  COOC  4310-70-M 

Intention  to  Negotiate  Concession 
Contract;  Smoky  Mountain  Riding 
Stables,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
permit  with  Smoky  Mountain  Riding 
Stables,  Inc.,  authorizing  it  to  continue 
to  provide  saddle  horse  livery  and  guide 
services  for  the  public  at  Great  Smoky 
Mountains  National  Park,  Tennessee  for 
a  period  of  five  (5)  years  from  January  1, 
1987,  through  December  31, 1991. 

This  permit  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisons  of  the 
National  Environmental  Policy  Act  and 
no  environmental  doucment  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1986, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  permit  as  defined  in  36 
CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Southeast  Region, 
Atlanta,  Georgia,  for  information  as  to 
the  requirements  of  the  proposed  permit. 

Dated:  December  10, 1966. 
Robert  M.  Baker, 

Regional  Director.  Southeast  Region. 
IFR  Doc.  87-6753  Filed  3-26-87;  8:45  am] 

BILLING  COOE  43tO-7«-« 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

North  Ctilcicamauga  Creei(  Watershed, 
TN,  Lands  Unsuitable  for  Surface 
Mining  and  Reclamation  Operations; 
Availability  of  Draft  Petition  Evaluation 
Document  and  Draft  Environmental 
Impact  Statement;  Request  for 
Comment  and  Hearing 

agency:  Office  of  Surface  Mining 
Reclanaation  and  Enforcement  (OSMRE), 
Interiol 

action:  Notice  of  availability  of  the 
draft  combined  petition  evaluation 
document/environmental  impact 
statement  (PED/EIS)  for  the  North 
Chickatnauga  Creek  watershed  in 
Hamilton  and  Sequatchie  Counties, 
Tennessee,  land  unsuitable  for  surface 
coal  mkiing  and  reclamation  operations 
petition.  Notice  of  public  hearing  to 
receive  comments  on  the  North 
Chickatnauga  Creek  draft  PED/EIS. 

summary:  OSMRE  has  prepared  a  draft 
combined  PED/EIS  addressing  the 
petition  to  designate  lands  within  the 
North  Chickamauga  Creek  watershed  as 
unsuitable  for  surface  coal  mining  and 
reclamation  operations.  The  document 
evaluates  the  allegations  raised  in  the 
petition,  and  considers  the  impacts  of 
alternative  unsuitability  decisions  for 
the  North  Chickamauga  Creek 
watershed  on  the  human  environment, 
the  economy,  and  the  supply  of  coal. 
Copies  of  the  PED/EIS  are  being  made 
available  today.  Public  conmients  on  the 
PED/ElS  is  solicited  and  a  public 
hearing  will  be  held  as  described  below. 

DATES:  Written  comments  on  the  PED/ 
EIS  must  be  received  at  the  address 
given  below  under  "ADDRESSES"  on  or 
before  May  29, 1987,  at  5:00  p.m.  local 
time.  Comments  may  also  be  presented 
at  a  public  hearing  starting  at  7:00  p.m. 
on  April  30, 1987,  at  the  address  given 
below. 

ADDRESSES:  Public  hearing  on  the  draft 
PED/EIS  will  be  held  at  the  Hixson 
Utility  District,  public  meeting  room,  at 
5005  Austin  Road  in  Hixson,  Tennessee, 
on  Thursday,  April  30, 1987.  beginning  at 
7:00  p.Bi.  local  time. 

Written  comments  on  the  draft  PED/ 
EIS  must  be  mailed  or  hand  delivered  to 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  530  Gay  Street  SW., 
Suite  500,  Knoxville,  Tennessee  37902,  to 
the  attention  of  Willis  L  Gainer.  All 
comments  will  be  on  file  and  available 
,  for  in8|>ection  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willis  L.  Gainer,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 


(telephone:  615/673-4348  or  FTS  854- 
4348)  at  the  address  listed  above.  i 

PED/EIS  A  vailability:  Copies  of  the 
draft  PED/EIS  are  available  for 
inspection  at  the  Sequatchie  and 
Hamilton  County  Courthouses  and  at 
the  OSMRE  office  Hsted  above.  In       '  1 
addition,  copies  of  the  document  may  be 
obtained,  while  supplies  last,  at  the 
above  listed  office. 

SUPPLEMENTARY  INFORM ATKMI:  The 

public  hearing  on  the  draft  PED/EIS  has 
been  scheduled  for  the  date  and  address 
listed  above.  Anyone  who  wishes  to 
comment  will  be  given  the  opportunity 
to  do  so,  but  initial  comments  will  be 
limited  to  16  minutes  of  oral  testimony. 
Time  limits  may  be  extended  at  the 
discretion  of  the  presiding  officials. 
Persons  wishing  to  present  testimony 
are  encouraged  to  contact  OSMRE  at  the 
address  given  below.  OSMRE  would 
appreciate  receiving  a  written  copy  of 
the  testimony  four  days  prior  to  the 
public  hearing. 

The  hearing  will  be  transcribed.  Filing 
of  a  written  statement  at  the  time  of 
giving  oral  testimony  is  encouraged  as 
this  will  facilitate  the  job  of  the  court 
reporter.  The  public  hearing  will 
commence  at  the  times  identified  above 
and  will  continue  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak  and  who  wish 
to  do  so  will  be  heard  at  the  end  6f  the 
scheduled  speakers. 

OSMRE  encourages  the  public  to 
comment  on  the  content  of  the  draft 
PED/EIS.  In  particular,  OSMRE  solicits 
comments  which  identify  errors, 
omissions,  or  alternatives  not  yet 
considered,  Whenever  possible,  public 
comments  should  be  supported  by 
technical  data  or  other  source  material. 
All  comments  from  the  public  on  the 
draft  PED/EIS  will  be  considered  during 
preparation  of  the  final  document. 

Dated:  March  24. 1987. 
Anetta  L.  CliBek, 

Acting  Chief,  Division  of  Permit  and 

Environmental  Analysis. 

(FR  Doc.  87-6706  Filed  3-26-87;  8:45  am) 

BILLING  CODE  4310-0S-4I 


INTERNATIONAL  TRADE 
COMMISSION 


[332-245] 


Foreign  Protection  of  Intellectual 
Property  Rights  and  the  Effect  on  U.S. 
Industry  and  Trade 

AGENCY:  International  Trade 
Commission. 


action:  Notice  of  chaage  in  date  of 

public  hearing. 

CFFECnVE  DATE:  March  23, 1987. 
FOR  FURTHER  INFOAUATION  CONTACT. 

Mr.  Mark  D.  Estes,  General 
Manufactures  Division,  Office  of 
Industries,  U.S.  International  Trade 
Commission,  Washington,  DC  20436 
(telephone  202-724-0977). 

Public  hearing:  Notice  is  hereby  given 
that  the  date  of  the  public  hearing  in 
connection  with  investigation  No.  332- 
245  has  been  changed  from  April  21, 
1987  to  May  S  and  6, 1967.  The  hearing 
will  be  held  at  the  U.S.  Internationat 
Trade  Comsussioa  Building,  701  E 
Street,  NW.,  Washington,  DC,  beginning 
at  9:30  ajo.  Persoos  wishing  to  appear  at 
the  public  hearing  should  file  requests  to 
appear  and  should  file  prehearing  briefs 
(original  and  14  copies]  with  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street,  NW., 
Washington,  DC  20438,  not  later  than 
noon,  April  24. 1987.  Notice  of  the 
institution  of  the  investigation  was 
published  in  the  Federal  Register  of 
March  19. 1987  (52  FR  8656J. 

issued:  Mn-ck  24, 1987. 

By  order  of  the  Ccunmission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  67-6732  Fiied  3-28-87:  &4S  ajii| 

BILUNG  COOE 
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INTERSTATE  COMMERCE 
COMMISSION 

intent  To  Engage  In  Compensated 
Intarcorporate  Haualing  Operatioiw 

This  is  to  provide  notice  as  reqaired 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporation  intended  to  provide  or  ase 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.l.  Parent  corporation  and  address  of 
principal  offfce:  T.}.  Bleckbnm  Synip 
Works,  Inc.,  Post  Office  Drawer  G, 
Highway  49  West.  Jefferson,  Texas 
75657,  Texas  is  the  State  of 
Incorporation. 

2.  WhoUy  owned  subsidiary  which 
will  praticipate  in  the  operations,  and 
state  of  incorporation;  (i)  BB&F  Tuuckiag 
Company.  Inc..  Post  Office  Drawer  G. 
Highway  49  West  Jefferson.  Texas 
75657.  Texas  is  the  State  of 
Incorporation. 

B.l.  Parent  corporation  and  address  of 
principal  office:  Murphy  Enterprises.  Inc. 
State  of  incorporation:  Nebraska 
Principai  office:  Murphy  &iterprises. 

Inc.,  5610  East  Skeliy  Drive.  State 

1700.  Tulsa.  Oklahoma  74135 


2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  incorporation:  (i)  MBE 
Transportation  &  Leasing,  Inc..  en 
Oklahoma  corporation. 

C.l.  Parent  corporation  and  address  of 
principal  office:  Premark  International 
Inc.,  2211  Sanders  Road,  Northbrook,  IL 
60062. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
8tate(s)  of  incorporation: 

A.  Dart  Industries  Inc.,  Delav/are. 

(i)  Ralph  Wilson  Plastics.  Inc.,  Texas. 

(ii)  Tupperware  Home  Parties  Corp., 
Delaware. 

(iii)  Dartco  Manufacturing  Inc., 
Delaware. 

(iv)  The  West  Bend  Company,  Inc., 
Wisconsin. 

(v)  Precor  Incorporated,  Delaware. 

B.  Hobart  Corporation,  Delaware, 
(i)  Stero  Company,  Delaware. 

(ii)  Vulcan-Hart  Corporation. 
Delaware. 

D.l.  Parent  corporation  and  address  <^ 
principal  office:  Rohm  and  Haas 
Company,  Independence  Mall  West, 
Philadelphia,  Pennsylvania  19105. 

2.  Wliolly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 

Name  and  State  of  Incorporation 

(i)  Rohm  and  Haas  Connecticut,  Inc., 
Old  Brickyard  Land,  Kensignton. 
Connecticut  06037,  Connecticut. 

(ii)  Rohm  and  Haas  Canada.  Inc..  2 
Manse  Road,  West  Hill,  Ontario  MIE 
3T9,  Canada. 

E.I.  Parent  corporation  and  address  of 
principal  office:  Savage  Coal  Service 
Corporation,  5295  S.  300  West,  Suite  455, 
Salt  Lake  City,  UT  84107. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  Incorporation:  Lucky  Deal 
Trucking.  Inc..  Incorporated— 
Oklahoma. 

F.l.  Parent  corporation  and  address  of 
principal  office:  Texas  Industries,  Inc., 
8100  Carpenter  Freeway.  Dallas.  Texas 
75247. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
8tate(B)  of  incorporation: 
Texas  Industries,  Inc.,  Delaware 
Aggregates  Railway  Corporation, 

Louisiana 
Athens  &ick  Company.  Delaware 
BrookhoUow  Corporation,  Delaware 
Chaparral  Steel  Company,  Delaware 
Creole  Corporation.  Delaware 
Dolphin  Construction  Company, 

Louisiana 
East  Louisiana  Railway  Company, 

Louisiana 
Fort  Worth  Sand  &  Gravel  Company, 

Inc.  (Inactive).  Texas 


L I  Precast  Company.  Louisiana 
Louisiana  Industries.  Ina,  Louisiana 
Louisiana  Industries  Prestressed  Corp.. 

Delaware 
Mississippi  Industries,  Inc..  (Inactive). 

Mississippi 
National  Concrete  Industries,  Inc. 

(Inactive),  Delaware 
Poway  Development  Corporation. 

Delaware 
The  George  Rackle  &  Sons  Company 

(Inactive],  Ohio 
TXI  Transportation  Company,  Texas 
Southern  States  Mining  Company. 

Tennessee 
Southwestern  Financial  Corporation, 

Delaware 
Texas  Industries  Foundation,  Texas 

(Non-Profit) 
Texas  Lightweight  Aggregate  Company 

(Inactive),  Texas 
Thurber  Coal  Company,  Texas 
Tri-Slate  Industries.  Inc..  Tennessee 
TXI  Aviation,  Inc..  Texas 
TXI  Cement  Company.  Delaware 
TXI  Structural  Products,  Inc.,  Delaware 
United  Cement  Company,  Mississippi 
BrookhoUow  of  Alexandria,  Inc., 

Louisiana 
Brookhollow/Arlington,  Inc.,  Texas 
BrookhoUow  Hotel  Corporation. 

(formerly  The  8100  Corporation), 

Texas 
BrookhoUow  of  Houston,  Inc.,  Texas 
Brook  Hollow  Properties,  Inc.,  Texas 
Empire  Central  Investment  Corporation. 

Texas 
BrookhoUow  of  North  Carolina,  Inc., 

North  Carolina 
BrookhoUow  of  Virginia,  lnc„  Virginia 
BrookhoUow/ Arlington  Properties.  Inc., 

Texas 
Brooldrollow /Arlington  P.O.D.  L  Inc., 

Texas 
Brookhollow/Riverstde,  Inc.,  Texas 
BrookhoUow  Two  Restaurant 

Corporation,  Texas 
BrooidioUow  of  Florida,  Inc.  Florida 
BrookhoUow/Greensboro  Properties, 

Inc.,  North  Carolina 
BrookhoUow/Lewisville,  Inc.,  Texas 
Ferrco  Dallas,  Inc.,  Texas 
TA  Joist,  Inc.,  Delaware 
BrookhoUow  Plaza,  Inc.,  Texas 

Noreta  R.  McGee, 

SecreUuy. 

[FR  Doc.  87^6824  Tiled  3-26-87;  8:45  am] 
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[Finance  Docket  No.  31002] 

Maine  Central  Railroad  Co.;  Lease  and 
Trackage  Rigtits  Exemption; 
Springfield  Terminal  Railway  Co^ 
Exemption 

Maine  Central  Railroad  Company 
(MC)  and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  for  MC  to  lease  to  ST  the 
Rumford  Branch,  a  rail  line  between 
Rumford,  ME,  and  a  connection  with 
MC's  freight  main  line  at  Leeds  Jet..  ME. 
a  distance  of  approximately  43.4  miles. 
To  facilitate  ST's  operations,  MC  will 
grant  ST  overhead  trackage  rights  to 
operate  over  MC's  freight  main  line 
between  Leeds  Jet.  and  South  Portland, 
ME. 

MC  and  ST  are  wholly  owned 
subsidiaries  of  Guilford  Transporation 
Industries,  Inc.  (GTI).  GTI  also  owns 
Boston  and  Maine  Corporation  (B&M) 
and  Delaware  and  Hudson  Railway 
Company  (D&H).  As  a  result  of  the 
proposed  transactions,  it  is  anticipated 
that  ST  will  provide  MC's  rail  customers 
with  more  responsive  and  efficient 
service.  MC  will  improve  its  financial 
viability  by  eliminating  costly 
operations  relative  to  the  revenues 
earned.  With  its  lower  cost  structure,  ST 
should  be  able  to  perform  these 
operations  on  a  more  profitable  basis. 

Since  MC  and  ST  are  members  of  the 
same  corporate  family,  both  the  lease 
and  the  grant  of  trackage  rights  fall 
within  the  class  of  transactions  that  are 
exempt  from  the  prior  review 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(s)(3).  The  transactions  will 
not  result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family.' 

Any  employees  affected  by  the  lease 
transaction  will  be  protected  by  the 
labor  conditions  set  forth  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  354 
I.C.C.  732  (1978),  and  360 1.C.C  653 
(1980).  Any  employees  affected  by  the 
trackage  rights  transaction  will  be 
protected  by  the  labor  conditions  set 
forth  in  Norfolk  and  Westeran  Ry.  Co. — 
Trackage  Rights— BN,  354  LC.C.  605 
(1978),  as  modified  in  Mendocino,  surpa, 
360  LC.C.  653  (1980).  These  conditions 
satisfy  the  statutory  requirements  of  49 
U.S.C.  10505(g)(2)  for  the  respective 
transactions.* 


'  The  grant  of  trackage  rights  also  falls  within 
another  category  of  exempt  transactions.  See  49 
CFR  n80.2(d)(7). 

•  In  three  other  notice  of  exemption  proceedings: 
(Finance  Docket  NO.  30965,  involving  a  trackage 
rights  and  lease  between  D&H  and  ST:  Finance 
Docket  No.  30967.  involving  a  lease  between  MC 


Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  petitions  to 
revoke  »vill  not  stay  the  transactions. 

Decided:  March  12, 1987. 

By  the'Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norela  R.  McGee, 
Secretary. 
[FR  Doc.  87-6825  Filed  3-26-87;  8:45  am] 

BiLUNO  CODE  703S-41-M 

i 

[Docket  No.  AB-281X] 

Texas  North  Western  Railway  Co.; 
Abandonment  and  Discontinuance  of 
Service  Exemption;  Hansford  and 
Hutchinson  Counties,  TX;  Texas 
County,  OK,  and  Seward  County,  KS 

AGENCV:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  exemption. 

summary:  Texas  North  Western 
Railroad  Company  (TNW)  has  filed  a 
petition  seeking  an  exemption  under  49 
U.S.C.  10505  from  the  requirements  of  49 
U.S.C.  10903.  etseq.:  (1)  To  abandon  56- 
miles  of  its  line  of  railroad  between 
milepost  34  near  Morse,  TX  and 
milepoat  79  near  Hardesty,  OK,"and 
between  milepost  7  south  near  Pringle, 
TX  and  milepost  18  near  Stinnett.  TX; 
and  (2)  to  discontinue  service  provided 
pursuant  to  trackage  rights  over  37  miles 
of  rail  line  between  milepost  79  near 
Hardesty,  OK,  and  milepost  116  near 
Liberal,  KS.  The  Commission  has 
determined  that  there  should  be  notice 
and  comment  because  the  impact  of  the 
proposed  abandonment  and 
discontinuance  on  shippers  using  these 
line  segments  cannot  be  ascertained 
from  the  present  record.  It  appears  that 
the  designated  agencies  of  Oklahoma 
and  Kansas  have  not  been  served  with  a 
notice  of  environmental  and  energy 
impacts  or  a  copy  of  the  petition  as 
required  by  49  CFR  1105.11.  TNW  must 
serve  these  designated  agencies  within  5 
days  of  service  of  our  decision  in  this 
proceeding. 

We  are  also  requiring  TNW  to  serve  a 
copy  or  our  decision  in  this  proceeding 
on  all  shippers  on  the  line  within  5  days 


and  ST:  and  Finance  Docket  NO.  30972,  involving  a 
lease  between  DftH  and  ST)  the  Railway  Labor 
Executives'  Association  petitioned  for  the 
imposition  of  the  labor  protective  conditions 
developed  by  the  Commission  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  District.  380  I.C.C. 
60  (1979),  in  lieu  of  the  Mendocino  conditions.  The 
Brotherhood  of  Locomotive  Engineers  has  petitoned 
for  similar  relief  in  Finance  Docket  No.  30981, 
involving  a  lease  between  B&M  and  ST.  A 
Commisiion  decision  will  follow  to  consider  these 
petitions. 


of  service  of  our  decision  in  this 

proceeding. 

DATES:  Conunents  must  be  filed  with  the 

Commission  and  served  on  petitioner's 

representative  by  April  16, 1987.  Replies 

to  the  comments  must  be  filed  by  April 

27, 1987. 

ADDRESSES:  Send  an  original  and  10 

copies  of  comments  and  replies  referring 

to  Docket  No.  AB-281X  to: 

Office  of  the  Secretary,  Case  Control 

Branch.  Interstate  Commerce 

Commission.  Washington.  DC  20423 
Send  one  copy  to  petitioner's 
representative: 
John  P.  Legendre,  5831  Caladium.  Dallas^ 

TX  75230  i 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7^5. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  the 
Office  of  the  Secretary.  Room  2215. 
Interstate  Commerce  Commission. 
Washington,  DC  20423.  or  call  (202)  275- 
7428. 

The  notice  is  issued  pursuant  to  5 
U.S.C.  553  and  559  and  49  U.S.C.  10505. 

Decided:  March  17, 1987. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre,  and  Simmons.  Commissioner 
Simmons  dissented  with  a  separate 
expression. 
Noreta  R.  MoGee, 

Secretary.  j 

[FR  Doc.  87-6826  Filed  3-26-67;  8:45  am] 

BILUNO  CODE  r03S4)1-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  86-41] 

Gordon  M.  Acker,  D.M.D.,  Revocation 
of  Registrations  and  Denial  of 
Applications 

On  May  6. 1986.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  directed  an  Order 
to  show  Cause  to  Gordon  M.  Acker, 
D.M.D.,  (Respondent)  of  117  Cayuga 
Place,  Jericho,  New  York,  seeking  to 
revoke  DEA  Certificate  of  Registration 
AA2055362  previously  issued  to 
Respondent.  On  May  13. 1986.  the 
Deputy  Assistant  Administrator  directed 
an  Order  to  Show  Cause  to  Respondent 
at  2412  Route  71— Apartment  5H.  Spring 
Lake  Heights,  New  Jersey,  seeking  to 
revoke  DEA  Certificate  of  Registration    ' 
AA1793822  previously  issued  to 
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Respondent  at  that  adilreM.  Both  Order* 
to  Show  Cause  soi^glit  also  to  deny  any 
pending  applicationa  for  registration 
wUhJDEA. 

The  vtatvUory  predicate  nnder  21 
U.S.C.  824(a)(2)  was  Reepondenl'* 
conviction  on  Maf cb  12,  lQ8d.  in  the 
United  States  District  Court  hr  the 
Eastern  District  of  Peaofiylvania,  of 
coQspiracy  to  possess  with  intent  to 
distribute  and  to  distribute  cocaine,  in 
violation  of  21  VSC.  846.  This  is  a 
felony  relatii^  to  controlled  substances. 

Respondent,  through  counsel. 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Francis  L. 
Young.  Following  prehearing 
proceedings,  a  hearing  was  held  before 
Judge  Young  in  Washington,  E)C.,  on 
October  15, 19S6.  Judge  Young  issued  his 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision  on  January  27, 1087. 
Respondent,  through  counsel,  filed 
exceptions  to  the  recommended  decision 
of  the  Administrative  Law  Judge  on 
February  9. 1987.  The  Administrative 
Law  Judge  transmitted  the  record  to  the 
Administrator  on  February  26, 19B7. 
Having  examined  the  record  in  its 
entirety,  including  the  excepticms  filed 
by  Respondent,  the  Administrator 
hereby  enters  his  final  order  pursuant  to 
21  CFR  1318.67. 

Judge  Young  found  that  Respondent 
came  to  the  attention  of  the  Federal 
Bureau  of  Investigation  (FBI)  in 
Philadelphia  in  September,  1964,  during 
the  investigation  of  a  major  cocaine 
trafficking  ring.  Respondent  had  been  a 
dental  student  at  the  University  of 
Pennsylvania  Dental  School  with  three 
other  dentists  in  the  late  1970'8  and 
early  19B0'8.  These  three  other  dentists 
were  also  convicted  for  their  part  in  the 
organization  and  have  received 
substantial  prison  sentences. 

Judge  Young  found  that  this  cocaine 
ring  netted,  at  its  zenith  in  1981.  millions 
of  dollars  a  month.  It  was  the  largest 
cocaine  organization  to  be  detected  and 
prosecuted  in  Philadelphia  history. 
Respondent  was  a  social  acquaintance 
of  the  day-to-day  operator  of  the  ring. 
Respondent's  role  was  to  purchase 
cocaine  from  the  ringleaders  and 
redistribute  it  to  the  ring's  smaller 
customers,  freeing  the  ringleaders  to 
spend  more  time  with  their  large 
customers.  During  1979  and  1960, 
Respondent  agreed  to  carry  cocaine  to 
customers  of  the  oi^anization.  and  made 
three  trips  to  Ohio.  California  and 
Illinois  for  this  purpose.  On  another 
occasion  he  accompanied  an  individual 
sent  to  Florida  to  buy  cocaine. 


The  Administrative  Law  Judge  further 
found  the  Respondent  vraa  taught  to 
"break"  the  cocaine  into  individual 
customer's  orders  by  mixing  certain 
proportions  of  rock  cocaine,  powdered 
cocaine  and  a  cutting  agent  The 
proportions  were  expressed  in  a  formula 
that  Respondent  learned. 

The  Administrative  Law  Judge  further 

found  that  Respondent  was  involved  in 
changing  small  bills  which  the  ring 
received  into  large  bills  at  the  casinos  in 
Atlantic  City,  New  jersey.  Respondent 
also  stored  cocaine  in  his  apartment.  For 
his  services.  Respondent  was  paid  in 
cash  and  cocaine. 

Judge  Young  found  that  Respondent 
used  cocaine  in  1979  and  1980  and  by 
early  1981  his  appearance  from  cocaine 
use  had  become  a  concern  to  the 
ringleaders.  Respondent's  last 
involvement  with  the  organization  was 
in  late  1980  or  early  1981.  when  he 
terminated  his  relationship  with  the  ring 
by  mutual  consent.  Respondent  was 
indicted  in  June.  1985,  and  he 
cooperated  with  the  FBI  in  its 
investigation.  Judge  Young  found  that 
Respondent's  cooperation  was  not 
indispensable  to  the  investigation.  Judge 
Young  also  found  that  while  other 
participants  in  the  organization  received 
lengthy  prison  terms,  Respondent  was 
sentenced  to  a  split  sentence  of  six 
months  in  a  work-release  setting  and 
four  and  one-half  years  probation, 
modified  by  the  sentencing  Judge  to  five 
years  probation,  the  first  five  months  to 
be  served  in  a  woA  release  program.  At 
the  time  of  the  hearing  Respondent  was 
working  for  his  father's  electrical 
contracting  firm  in  New  York  City. 

The  Administrator  adopts  the  findings 
of  the  Administrative  Law  Judge  in  their 
entirety. 

The  Administrative  Law  Judge 
recommended  that  the  registrations 
previously  issued  to  Dr.  Acker  be 
revoked.  Judge  Young  noted  the 
Respondent's  willing  participation  in  the 
multikilogram  cocaine  organization,  his 
traveling  to  various  parts  of  the  United 
states  to  deliver  the  cocaine,  his 
activities  in  "breaking"  the  cociane  for 
distribution  and  his  journeys  to  Atlantic 
City  to  trade  small  bills  for  lai^e.  The 
administrative  Law  Judge  concluded,  as 
must  the  Administrator,  that  the  record 
is  wholly  barren  of  evidence  tending  to 
show  developent  of  an  appropriate 
sense  of  responsibility  since  Respondent 
terminated  his  involvement  with  the 
conspiracy  and  became  a  dentist. 

The  Administrator  has  considered  the 
exceptions  filed  by  counsel  for 
Respondent  and  is  unpersuaded  by 


them.  The  exceptions  correctly  point  out 
that  the  events  took  place  six  years  afo 
and  that  the  United  States  Attorney's 
Office  agreed  is)  brinj  the  cooperation  of 
Respondent  to  the  attention  of  any  Judge 
or  licensing  agency.  This  coc^ieration 
was  brought  to  the  attention  of  the 
Administrative  Law  Judge  and  the 
Administrator,  who  have  considered  it 
The  Administrator  is  struck  by  the 
absence  of  evidence  concerning 
Respondent's  practice  of  dentistry 
beyond  respondent's  assertion  that  he 
stiU  owes  830,000  on  his  student  loans. 
Surely,  this  cannot  be  a  substantial 
enough  reason  to  register  a  dentist  who 
so  clearly  demonstrated  that  he  is  not  to 
be  trusted  with  DEA  registration. 

The  facts  in  this  case  clearly 
demonstrate  that  Respondent's  DEA 
registration  should  be  revoked,  even 
though  he  participated  in  the  cocaine 
organization  while  he  was  a  dental 
student  and  did  not  use  a  DEA 
registration  in  the  commission  of  his 
felonies.  In  cases  brought  under  21 
U.S.C.  823(aK2),  the  Administrators  of 
DEA  have  consistently  held  that  the 
underlying  controlled  substance-rdated 
felony  need  not  involve  the  DEA 
registration  to  justify  revocation  or 
denial  of  application.  See  Paul  Stepak, 
M.D..  51  FR  17556  (1066)  (physician 
distributing  LSD):  William  H.  Carranza. 
M.D..  Dk.  No.  8*-23,  51  FR  2771  (1986) 
(physician  smuggling  heroin);  Coleman 
Preston  McCown  D.D.S.,  Dk.  No.  82-28, 
49  FR  45818  (1984)  (dentist  selling  street 
cocaine  to  undercover  Agent);  Aaron 
Moss,  D.D.S..  Dk.  No.  80-2,  45  FR  72J&M 
(1980)  (dentist  smuggling  cocaine).  The 
actions  of  Respondent  merit  the  same 
sanction. 

Having  examined  the  record,  the 
Administrator  concludes  that  the 
registrations  should  be  revoked  and  any 
pending  applications  denied,  for  reason 
that  Respondent  was  convicted  of  a 
felony  relating  to  controlled  substances. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824"  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificates  of  Registration  AA2055362 
and  AA1793822  be,  and  they  hereby  are, 
revoked,  and  that  any  pending 
applications  for  registration  be,  and  they 
hereby  are,  denied. 

This  order  is  effective  April  27. 1987. 
John  C.  Lawn. 
Administrator. 
(FR  Doc.  87-6738  Filed  3-26-87;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Registration;  Janssen, 
Inc. 

By  Notice  dated  February  12, 1987, 
and  published  in  the  Federal  Register  on 
February  19, 1987  (52  FR  5205).  Janssen. 
Inc.,  HC  02  Box  19250,  Gurabo.  Puerto 
Rico  00658-9629,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Schedule 

Drug; 
Altentanil  (9737) 

II 

Sutentani  (9740) „ 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations. 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  23, 1987. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  87-6737  Filed  3-26-87;  8:45  am] 

BiUJNO  COOC  U10-0B-M 

Manufacturer  of  Controlled 
Substances  Registration;  Johnson 
Matthey,  Inc. 

By  Notice  dated  February  2, 1987.  and 
published  in  the  Federal  Register  on 
February  19, 1987  (52  FR  5205),  Johnson 
Matthey,  Inc.,  1401  King  Road,  West 
Chester,  Pennsylvania  19380,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Schedule 

Drug: 

Allentanit  (9737) 

SufentanI  (9740) 

N 
II 

Fentanyl  (9801) „ „ 

U 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations. 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 


of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  23, 1987. 
Gene  R.  Hdslip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Qontrol,  Drug  Enforcement 

Administration. 

[FR  Doc.  87-6738  Filed  3-26-87;  8:45  am] 
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[Docket  Na  86-21] 

John  H.  Mulvany,  M.D.;  Revocation  of 
Registration 

On  March  4. 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  John  H.  Mulvany. 
M.D.  (Respondent)  of  255  Main  Street, 
Pawtucket,  Rhode  Island  02860, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  AM3274278  and  to  deny 
any  pending  applications  for  registration 
as  a  practitioner  under  21  U.S.C.  823(f). 
The  Order  to  Show  Cause  alleged  that 
the  continued  registration  of  Respondent 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4). 

By  letter  dated  March  25. 1986, 
Respondent's  counsel  requested  a 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  The  matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Francis  L.  Young.  The  hearing 
was  held  in  Boston,  Massachusetts  on 
August  12. 13  and  14, 1986. 

On  January  5, 1987,  the  Administrative 
Law  Judge  issued  his  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision. 
Respondent  filed  exceptions  to  Judge 
Young's  recommended  ruling  pursuant 
to  21  CFR  1316.66,  and  the  Government 
responded  to  such  exceptions.  On 
February  5, 1987.  the  Administrative 
Law  Judge  transmitted  the  record  in 
these  proceedings,  including 
Respondent's  exceptions  and  the 
Government's  response  to  the 
exceptions,  to  the  Administrator.  The 
Administrator  has  considered  this 
record  in  its  entirety  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  in  this  matter,  based  upon  findings 
of  fact  and  conclusions  of  law  as 
hereinafter  set  forth. 

The  Administrative  Law  Judge  found 
that  in  January  1966,  the  Rhode  Island 
Division  of  Drug  Control  initiated  an 
investigation  into  Respondent's 
controlled  substance  handling  practices. 
This  investigation  was  initiated  as  a 
result  of  information  received  that 
indicated  Respondent  was  ordering 
large  quantities  of  controlled  substances 


from  drug  wholesalers.  In  addition,  the 
Rhode  Island  Division  of  Drug  Control 
had  received  oomplaints  regarding 
Respondent's  medical  practice.  During 
the  course  of  the  investigation,  a  State 
narcotics  inspector  went  to 
Respondent's  medical  office  to  conduct 
a  compliance  investigation.  While  at 
Respondent's  office,  the  inspector 
recognized  known  drug  abusers  in  the 
waiting  room.  The  inspector  noted 
several  violations  of  Rhode  Island  law 
relating  to  controlled  substances, 
including:  Failure  to  maintain  dispensing 
records,  failure  to  maintain  a  complete 
and  accurate  inventory  of  controlled 
substances  and  failure  to  report  thefts  of 
controlled  substances  to  the  Rhode 
Island  Division  of  Drug  Control. 

In  January  1969.  the  Pawtucket  Police 
Department  initiated  an  undercover 
investigation  of  Respondent's  medical 
practice.  This  investigation  was  initiated 
as  a  result  of  information  received  from 
the  Rhode  Island  Division  of  Drug 
Control  as  well  as  numerous  complaints 
which  the  Department  had  received 
regarding  Respondent's  medical 
practice.  Undercover  officers  of  the 
Pawtucket  Police  Department  went  to 
Respondent's  office  on  seven  occasions, 
between  January  11  and  February  21, 
1969.  to  attempt  to  purchase 
prescriptions  for  controlled  substances 
from  Respondent.  When  the  officers 
went  to  Respondent's  office,  the  waiting 
room  was  always  full  of  people  waiting 
to  see  the  doctor  and  on  more  than  one 
occasion,  the  undercover  officers  had  to 
wait  out  in  the  hallway.  On  five  of  the 
seven  occasions.  Respondent  wrote  the 
officers  prescriptions  for  Seconal 
(secobarbital),  then  a  regulated  drug 
under  the  Drug  Abuse  Control 
Amendments  to  the  Food,  Drug,  and 
Cosmetic  Act.  On  only  one  occasion  did 
Respondent  perform  any  sort  of  physical 
examination  before  prescribing  the 
Seconal  for  the  officers,  and  that  was  a 
cursory  examination.  Each  visit  lasted 
three  to  five  minutes.  It  was  evident  that 
these  drugs  were  not  being  prescribed 
for  any  legitimate  medical  purpose.  On 
one  occasion,  as  Respondent  was 
writing  a  prescription  for  50  dosage 
units  of  Seconal,  he  warned  the 
undercover  officer  that  he  could  become 
addicted  to  the  Seconal.  The  officer  told 
Respondent  not  to  worry  since  he  was 
not  using  all  of  the  dosage  units 
prescribed,  but  rather  selling  some  of 
them  or  giving  them  away.  Respondent 
then  decided  to  give  the  officer  more 
Seconal,  so  he  changed  the  number  five 
of  the  50  to  a  six  and  wrote  in 
parentheses  "sixty." 

In  1974,  Special  Agents  of  the  Drug 
Enforcement  Administration  went  to 
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Respondent's  office  to  conduct  an 
undercover  investigation  of 
Respondent's  prescribing  practices.  One 
undercover  agent  went  to  Respondent's 
office  on  two  occasions.  May  13  and 
June  13, 1974.  On  each  occasion,  there 
were  six  to  eight  individuals  in 
Respondent's  waiting  room  when  the 
agent  arrived.  Each  individual  preceded 
the  agent  into  Respondent's  office  and 
each  spent  five  to  ten  minutes  with 
Respondent.  During  the  first  visit, 
Respondent  performed  a  very  cursory 
physical  examination  of  the  agent.  He 
weighed  the  agent  and  took  his  blood 
pressure  by  placing  the  blood  pressure 
cuff  over  the  agent's  corduroy  sport 
coat.  Respondent  stated  that  the  agent 
did  not  have  to  lose  any  weight.  The 
agent  asked  Respondent  for  a 
prescription  for  Quaaludes 
(methaqualone),  a  Schedule  II  controlled 
substance,  and  a  prescription  for  diet 
pills.  Respondent  refused  to  write  any 
Schedule  II  prescriptions  saying  that, 
"prescriptions  are  watched  very  closely 
for  that  sort  of  thing."  Respondent  did 
however,  issue  to  the  agent  a  single 
prescription  for  Pondimin 
(fenfiuramine),  an  amphetamine-like 
drug  which  had  been  placed  in  Schedule 
IV  only  a  year  earlier,  and  Noludar 
(methyprylon).  a  Schedule  III  controlled 
substance.  In  1974.  it  was  a  violation  of 
Rhode  Island  law  to  prescribe  two 
different  substances  on  one  prescription 
blank. 

When  the  undercover  agent  returned 
to  Respondent's  office  on  June  13. 1974, 
Respondent  wrote  him  one  prescription 
for  Dexedrine  (dextroamphetamine 
sulfate),  a  Schedule  II  controlled 
substance,  and  Noludar.  Respondent 
wrote  this  pescription  after  weighing  the 
agent.  Respondent  stated  that  the  agent 
had  lost  weight  since  his  last  visit  when 
in  fact  the  agent  had  not  lost  any  weight. 
The  undercover  agent  had  never  told 
Respondent  that  he  wished  to  lose 
weight,  nor  did  he  give  any  other 
legitimate  medical  need  for  the  drugs 
prescribed. 

In  April  1985.  the  Drug  Enforcement 
Administration  initiated  another 
investigation  into  Respondent's 
controlled  substance  prescribing  and 
dispensing  practices.  This  investigation 
was  initiated  as  a  result  of  information 
received  that  Respondent  was  ordering 
large  quantities  of  Tylenol  with  codeine 
and  to  further  update  information  from 
the  earlier  investigations  conducted  by 
the  Drug  Enforcement  Administration, 
Rhode  Island  Division  of  Drug  Control 
and  Pawtucket  Police  Department.  On 
April  30, 1985,  a  DEA  agent  went  to 
Respondent's  office  in  an  undercover 
role.  Two  individuals  preceded  the 


agent  into  the  examining  room.  Each 
was  with  Respondent  for  five  to  ten 
minutes.  The  agent  told  Respondent  that 
she  wanted  some  Tylenol  with  codeine. 
Respondent  asked  the  agent  if  she  were 
in  any  pain,  to  which  she  replied  that 
she  was  not.  Respondent  then  stated 
that  Tylenol  with  codeine  is  for  pain  and 
again  asked  her  if  she  were  in  any  pain. 
The  agent  stated  that  she  had  injured 
her  back  in  a  motorcycle  accident  a  year 
earlier,  however  she  was  not  in  any  real 
pain.  Respondent  performed  a  very 
cursory  physical  examination  which 
included  taking  the  agent's  blood 
pressure  by  placing  the  blood  pressure 
cuff  over  her  long-sleeved  shirt. 
Respondent  then  wrote  the  agent  a 
prescription  for  Tylenol  with  codeine.  In 
addition,  the  agent  told  Respondent  that 
she  wanted  some  sleeping  pills  for  her 
boyfriend  and  asked  for  Doriden 
(glutethimide),  a  Schedule  III  controlled 
substance,  which  is  in  Schedule  II  under 
Rhode  Island  law.  Respondent  refused 
to  prescribe  Doriden.  writing  a 
prescription  for  Dalmane,  a  Schedule  IV 
controlled  substance,  instead.  The  agent 
was  with  Respondent  in  his  office  for 
ten  to  fifteen  minutes. 

The  undercover  agent  returned  to 
Respondent's  office  on  May  21, 1985.  In 
response  to  the  agent's  request  for 
"something  stronger  than  'Tylenol  with 
codeine".  Respondent  stated,  "do  you 
mean  Percodan?"  when  the  agent  stated 
that  she  did  want  Percodan,  Respondent 
refused  explaining  that  prescriptions  for 
Percodan  were  being  watched  very 
closely.  Respondent  further  stated  that 
he  could  not  prescribe  Percodan  for  her 
since  the  drugs  were  not  really  for  her 
but  were  for  her  boyfriend.  Respondent 
then  wrote  the  agent  a  prescription  for 
24  dosage  units  of  glutethimide  and 
dispensed  directly  to  the  agent  51 
dosage  units  of  Tylenol  with  codeine.  It 
is  well  known  that  drug  abusers 
combine  glutethimide  with  preparations 
of  codeine  to  form  a  highly  addictive 
and  often  deadly  mixture. 

On  June  18, 1985,  the  undercover 
agent's  next  visit  to  Respondent's  office, 
the  agent  again  asked  for  something 
stronger  than  the  Tylenol  with  codeine. 
Respondent  stated  that  he  felt  that  he 
should't  even  be  prescribing  what  he 
had  been  prescribing,  since  there  was  no 
justification  for  what  he  had  already 
given  her.  Nonetheless.  Respondent 
wrote  the  agent  a  prescription  for  30 
dosage  units  of  glutethimide  and 
dispensed  50  dosage  units  of  Tylenol 
with  codeine  directly  to  her.  Respondent 
did  not  perform  any  sort  of  physical 
examination  of  the  agent  during  either 
the  May  21  visit  or  the  June  18  visit. 


On  July  2, 1985  the  agent  returned  to 
Respondent's  o^ice  acompanied  by 
another  DEA  agent,  posing  as  her 
"boyfriend."  While  waiting  to  see 
Respondent,  the  agents  overheard  a  man 
in  the  waiting  room  discussing  with 
other  individuals  which  of  his  many 
excuses  he  would  use  with  the  doctor  on 
this  occasion  to  obtain  drugs.  The  agents 
observed  this  man  go  into  Respondent's 
examining  room  and  emerge  about  five 
minutes  later  carrying  a  package  like  the 
ones  in  which  Respondent  dispensed 
controlled  substances.  When  the  agents 
asked  Respondent  for  some  drugs. 
Respondent  replied  that  he  would  not 
prescribe  for  either  of  them.  Respondent 
stated  that,  "I  just  gave  you  twice  as 
much  as  I  should  have  the  last  time," 
which  was  only  two  weeks  earlier. 
Respondent  told  the  agents  to  return  in  a 
week  and  he  would  give  them  a 
prescription  for  controlled  substances 
then. 

On  September  13, 1985,  DEA 
investigators  went  to  Respondent's 
office  to  serve  an  Administrative 
Inspection  Warrant.  The  purpose  of  this 
inspection  was  to  determine  if  required 
controlled  substance  records  were  being 
properly  maintained  and  to  conduct  an 
accountability  audit  of  Respondent's 
controlled  substances.  The  investigators 
discovered  that  during  the  preceding 
nine  months,  Respondent  had  ordered 
large  quantities  of  Schedule  III,  IV  and  V 
controlled  substances.  In  addition,  the 
investigators  noted  numerous  violations 
of  Federal  regulations  relating  to 
controlled  substances. 

The  investigators  found  that 
Respondent's  controlled  substances 
were  stored  in  various  and  sundry 
locations  around  the  examining  room. 
Some  were  stored  in  mislabled 
containers  and  none  were  locked  away 
or  secured  as  required  by  21  CFR 
1301.75(b).  The  investigators  also  found 
that  Respondent  had  not  taken  an  initial 
or  biennial  inventory  of  controlled 
substances  on  hand  in  his  office  as 
required  by  21  CFR  1304.12  and  1304.13. 
During  the  hearing  in  this  matter. 
Respondent  admitted  that  he  had  never 
taken  such  an  inventory.  Respondent 
failed  to  report  thefts  of  controlled 
substances  to  the  Drug  Enforcement 
Administration  as  required  by  21  CFR 
1301.76(b).  Finally,  the  investigators 
determined  that  Respondent's  records  of 
dispensing  of  controlled  substances 
were  not  maintained  in  a  readily 
retrievable  fashion  as  required  by  21 
U.S.C.  827(b)  and  21  CFR  1304.03. 
Respondent  contends  that  by  looking  at 
his  5.000  to  6,000  patient  cards,  one 
could  determine  the  controlled 
substances  that  he  had  dispensed.  In 
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fact  however,  it  would  be  impossible  to 
determine  how  many  dosage  units  of 
controlled  substances  Respondent  had 
dispensed  by  looking  at  his  patient 
cards  because  Respondent  does  not 
differentiate  between  controlled 
substances  he  prescribes  for  a  patient 
and  those  he  dispenses  directly  from  his 
offlce  stock. 

The  Administrative  Law  Judge 
concluded  that  Respondent's  DEA 
Certificate  of  Registration  must  be 
revoked.  Although  Respondent  does 
have  legitimate  patients  and  does 
dispense  controlled  substances  to  those 
patients  in  a  bono  fide  therapeutic 
manner,  it  is  very  evident  that 
Respondent  also  dispenses  and 
prescribes  controlled  substances  to 
individuals  without  any  legitimate 
medical  purpose.  He  wrote  prescriptions 
for  controlled  substances  or  dispensed 
such  substances  directly  to  undercover 
law  enforcement  personnel  after 
performing  at  best,  a  very  cursory 
physical  examination  or  no  examination 
at  all.  On  several  occasions.  Respondent 
wrote  prescriptions  for  an  undercover 
DEA  agent  after  being  told  that  the 
drugs  were  not  really  for  the  agent,  but 
for  her  "boyfriend."  Respondent  wrote 
prescriptions  for  Seconal  for  an 
undercover  policy  officer  after  being 
told  that  he  was  selling  some  of  the 
drugs  or  giving  them  away.  Such  activity 
is  not  to  be  taken  lightly.  Respondent 
prescribed  substances  for  these 
individuals  knowing  that  the  drugs  were 
being  used  for  legitimate  purposes. 

For  over  twenty  years.  Respondent 
has  not  only  prescribed  and  dispensed 
highly  abused  controlled  substances 
illegitimately,  but  he  has  also 
consistently  disregarded  the 
recordkeeping  regulations  imposed  to 
safeguard  the  public  from  the  diversion 
of  such  substances.  An  inspection 
conducted  in  1966,  revealed  a  number  of 
violations  of  Rhode  Island  controlled 
substance  regulations  then  in  effect, 
while  a  subsequent  inspection 
conducted  in  1985.  revealed  numerous 
violations  of  both  state  and  Federal 
regulations.  The  most  serious 
recordkeeping  deficiency  noted  is  that 
Respondent  orders  large  quantities  of 
controlled  substances  but  then  cannot 
account  for  what  subsequently  happens 
to  the  drugs. 

The  Administrative  Law  Judge 
recommended  that  Respondent's  DEA 
registration  be  revoked,  noting  that  for 
twenty  years.  Respondent  has 
demonstrated  a  continuing 
determination  to  disregard  controlled 
substance  laws  and  regulations.  Judge 
Young  concluded  that  Respondent 


cannot  be  entrusted  with  a  DEA 
registration. 

The  Administrator  adopts  the 
recommended  ruling  and  decision  of  the 
Administrative  Law  Judge  in  its  entirety. 
The  Administrator  concludes  that 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest  and 
that  his  DEA  Certiricate  of  Registration 
must  be  revoked.  It  is  evident  that 
Respondent  cannot  fully  appreciate  the 
heavy  public  responsibility  which 
accompanies  DEA  registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AM3274278, 
previously  issued  to  John  H.  Nfnlvany, 
M.D.,  be,  and  it  hereby  is  revoked.  Any 
pending  applications  for  renewal  of  such 
registration  are  hereby  denied.  This 
order  is  effective  April  27, 1987. 

Date;  March  23. 1987. 
John  C  Lawn, 
AdminislrtUor. 
[PR  Doc  W-6739  Filed  3-26-87;  8:45  am) 

BILUNG  CODE  441(M>»-M 


Office  of  JuvenHe  Justice  and 
DeUnqueocy  Prevention 

CoorcttnaUng  Council;  Meeting 

The  seoond  quarterly  meeting  of  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  will  be  held 
in  Washington.  DC,  on  April  23. 1987. 
The  meeting  will  take  place  in  Room 
703A  at  the  Department  of  Health  and 
Human  Services.  Hubert  Humphrey 
Building.  200  Independence  Avenue 
SW.,  from  9;30  a.m.  to  12KX)  noon.  The 
public  is  welcome  to  attend. 

The  agenda  will  include  matters 
related  to  the  coordination  of  the 
Federal  rffort  with  regard  to  the 
implementation  of  the  Anti-Drug  Abuse 
Act  as  its  provisions  apply  to  children 
and  youth  and  the  prevention  of 
delinquency. 

For  further  information,  please  contact 
Roberta  Dom,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  633 
Indiana  Avenue  NW..  Washington.  DC 
20531,  (202)  724-7655. 

Dated:  Warch  24, 1987. 
Approved: 
Verne  L.  Speirs, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  87-6809  Filed  a-2fi-87;  8:45  am] 

BILLING  CODE  4410-1»4i 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division  I 

Minimum  Wage^  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 


General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  proiects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the    | 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  wdth  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
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received  by  the  agency,  whichever  is 
earUer.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW..  Room  S-3504. 
Washington,  DC  20210. 

Modincations  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Alabama: 

AI^7-23  (Jan.  2,  1987) p.  51. 

AL87-24  (Jan.  2. 1987) p.  55. 

AL87-25  (Jan.  2, 1987) p.  60. 

AI^7-28  (Jan.  2,  1987) p.  68b. 

New  York:  NY87-1  (Jan.  2,  P-  682. 

1987). 
Pennsylania: 

PA87-1  (Jan.  2,  1987) p.  844. 

PA87-2  (Jan.  2,  1987) pp.  856-857. 

PA87-4  (Jan.  2,  1987) p.  874. 

PA87-5  (Jan.  2. 1987) p.  884. 

PA87-7  (Jan.  2.  1987) p.  906. 

PA87-8  (Jan.  2, 1987) pp.  916-917, 

p.  921. 
I        PA87-9  (Jan.  2,  1987) pp.  926-927. 

PA87-11  (Jan.  2,  1987) p.  940. 

PA87-13  (Jan.  2,  1987) p.  946. 

Tennessee:    TN87-3    (Jan.    2,    p.  1088. 

1987). 
Listing  by  location  (index) p.  xxii. 


Volume  II 
Illinois:  IL87-14  (Jan.  2, 1987) ...  pp.  187-188. 
Indiana:  IN87-2  (Jan.  2,  1987)...  p.  251. 
Michigan:     MI87-7     (Jan.     2.    pp.  485-486. 

1987). 
Oklahoma: 

OK87-13  (Jan.  2, 1987) p.  894. 

OK87-14  (Jan.  2.  1987) p.  903. 

Texas: 

TX87-18  (Jan.  2,  1987) pp.  966-968. 

TX87-21  (Jan.  2. 1987) p.  975. 

Wisconsin: 

WI87-8  (Jan.  2, 1987) p.  1111. 

WI87-10  (Jan.  2,  1987) p.  1132. 

Volume  III 
Oregon:  OR87-1  (Jan.  2,  1987) ..  p.  284. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  armual  edition  (issued  on  or  about 
January  1}  which  includes  al^current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington  DC,  this  20th  day  of 
March  1987. 
Alan  L.  Moss, 

Director.  Division  of,  Wage  Determinations, 
[FR  Doc.  87-6499  Filed  3-26-87;  8:45  am) 

BILUNG  CODE  451&-27-W 


Employment  and  Training 
Administration 

Lat>or  Certification  Process  for  the 
Temporary  Employment  of  Aliens  In 
Agriculture  and  Logging;  Charges  for 
Meals 

agency:  U.S.  Employment  Service, 
Employment  and  Training 
Administration,  Labor. 


action:  Notice  of  annual  adjustments  in 
meal  charges. 

summary:  The  Director,  U.S. 
Employment  Service,  announces  the 
annual  adjustment  for  1987  in  the 
allowable  meal  charges  for  furnishing 
three  daily  meals  to  U.S.  and  alien 
workers  employed  by  covered 
agricultural  and  logging  employers  who 
provide  such  meals  to  their  U.S.  and 
alien  workers.  The  adjustments  are 
based  upon  Consumer  Price  Index  (CPI) 
data. 
EFFECTIVE  DATE:  March  27, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  M.  Bruening,  Chief,  Division 
of  Foreign  Labor  Certifications, 
Telephone:  (202)  535-0163. 

SUPPLEMENTARY  INFORMATION:  On 

August  26, 1986,  the  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  published  in 
the  Federal  Register  at  51  FR  30348  a 
final  rule  amending  the  temporary  alien 
agricultural  labor  certification 
regulations  at  20  CFR  655.202(b)(4)  and 
655.211(a)  regarding  the  amount  covered 
agricultural  and  logging  employers  may 
charge  their  U.S.  and  alien  workers  each 
day  for  meals.  The  final  rule,  which 
became  effective  September  25, 1986. 
provides  for  annual  adjustments  of 
allowable  charges  based  upon 
Consumer  Price  Index  (CPI)  data.  Each 
year  the  charge  allowed  by 
§  655.202(b)(4)  is  changed  by  the  same 
percentage  as  the  12-month  percent 
change  for  the  Consumer  Price  Index  for 
All  Urban  Consumers  for  Food  (CPI-U 
for  Food)  between  December  of  the  year 
just  concluded  and  December  of  the 
year  prior  to  that. 

Sections  655.202(b)(4)  and  655.211(a} 
provide  that  the  appropriate  Regional 
Administrator  (RA)  may  permit  an 
employer  to  charge  workers  up  to  a 
higher  maximum  amount  for  providing 
them  with  three  meals  per  day.  Section 
655.211(a)  further  provides  that  each 
year  the  maximum  charge  allowed  by 
paragraph  (a)  will  be  changed  by  the 
same  percentage  as  the  12-month 
percent  change  in  the  CPI-U  for  Food 
between  December  of  the  year  just 
concluded  and  December  of  the  year 
prior  to  that. 

The  regulation  requires  the  Director. 
United  States  Employment  Service 
(USES),  to  make  the  annual  adjustments 
and  to  cause  a  notice  to  be  published  in 
the  Federal  Register  each  calendar  year, 
announcing  annual  adjustments  in 
allowable  charges  that  may  be  made  by 
covered  agricultural  or  logging 
employers  for  providing  three  meals  to 
their  U.S.  and  alien  agricultural  or 


fyv^p 
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logging  workers.  The  last  notice  was 
published  at  51  PR  39597  (October  29, 

1986). 

1987  Annual  Adjustmenl  of  Allowable 
Charges 

The  12-nionth  percent  change  for  the 
CPI-U  for  Food  between  December  1985 
and  December  1986  was  an  increase  of 
3.8  percent.  Accordingly,  the  adjusted 
charge  allowed  by  20  CFR  655.202(b)(4) 
is  now  $5.26,  an  increase  of  3.8  percent 
over  the  previously  allowed  charge  of 
$5.07.  The  adjusted  maximum  charge  the 
RA,  pursuant  to  20  CFR  655.211(a).  may 
permit  an  employer  to  charge  workers 
for  providing  them  with  three  meals  per 
day  is  now  $6^8.  an  increase  of  3^ 
percent  over  the  previously  allowed 
maximum  charge  of  $6.34. 

Signed  at  Washington.  DC  this  20th  day  of 
March  1987. 

Robert  A.  Sdiaeifl, 

Director.  US.  Employment  Service. 
|FR  Doc.  87-6759  Filed  3-26-87;  8:45  ami 
BILLING  CODE  4510-3V-M 

[TA-W-t8,678] 

Bass  Enterprises  Productton  Co.;  Fort 
Worth,  TX;  Negative  Deternw»at»on 
Regarding  Appfication  for 
Reconsideration 

By  an  application  dated  February  21. 
1987,  the  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  ad)ustinent 
assistance  for  workers  at  Bass 
Enterprises  Production  Company.  Fort 
Worth,  Texas.  The  denial  notice  was 
signed  on  February  2, 1987  and  will  soon 
be  published  in  the  Federal  Register. 

Pursuant  to  CFR  90.18(c] 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was, 

.  erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioners  assert  that  they  filed 
only  for  the  geologists,  geophysicists 
and  landmen  and  not  all  workers  as 
stated  in  the  Department's  negative 
determination.  It  is  claimed  that  the 
decline  in  oil  prices  due  to  imported 
crude  oil  has  adversely  affected  their 
employment  at  Bass  Enterprises.  The 
petitioners  also  claim  that  Bass 


Enterprises  met  the  decreased  sales  and 
production  criterion  of  the  Trade  Act, 
especially  in  value  and  question  the 
credibility  of  the  production  and  sales 
data  furnished  to  the  Department. 

Geologists,  geophysicists  and 
landmen  al  Bass  Enterprises  perform 
services  for  the  subject  firm.  The 
Department  has  consistently  determined 
that  the  performance  of  services  does 
not  constitute  the  production  of  an 
article,  as  iequired  by  the  Trade  Act  of 
1974;  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals. 
Service  workers,  however,  may  become 
eligible  for  benefits  if  their  reduction  in 
demand  fof  their  services  is  determined 
to  have  originated  at  a  production 
facility  related  to  the  workers'  firm  by 
ownership,  whose  workers 
independeatly  meet  the  statutory 
criteria  for  certification.  The  reduction 
in  demeind  for  services  must  relate 
directly  to  the  products  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  instituted 
the  (letition  by  the  geologists  and  others 
on  behalf  of  all  workers  at  Bass 
Enterprises  to  determine  whether  they 
qualify  for  adjustment  assistance. 

Bass  Enterprises  produces  and  sells 
mainly  crude  oil.  Some  natural  gas  is 
produced  and  sold:  however,  the 
workers  are  not  separately  identifiable 
by  products.  The  Department's  denial 
notice  is  based  on  the  fact  none  of  the 
group  eligibility  requirements  set  in 
section  222  of  the  Trade  Act  were  met. 
Findings  in  the  Department's 
investigation  show  that  average  total 
employment  at  Bass  Enterprises 
increased  in  1985  compared  with  1984 
and  in  1989  compared  with  1985. 
Further.  Bass  Enterprises'  total  sales  and 
production  increased,  though  marginally 
in  quantity,  in  1985  compared  with  1984 
and  in  1986  compared  with  1985. 
According  to  company  officials,  Bass 
Enterprise!  is  selling  all  the  crude  oil  it 
can  produce.  Lastly,  U.S.  imports  of 
crude  oil  decreased  absolutely  and 
relative  to  domestic  shipments  in  1985 
compared  to  1984  and  customers 
accounting  for  a  substantial  portion  of 
sales  and  production  at  Bass  Enterprises 
decreased  purchases  of  imported  crude 
oil  in  the  ffrst  half  of  1986  compared 
with  the  first  half  of  1965. 

Conclusioa 

After  reiriew  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 

misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  st  Washington,  DC.  this  18th  day  of 
March.  1987. 
HaroM  A.  Bratt, 

Deputy  Director.  C^ice  of  Program 

Management.  UTS. 

[PR  Doc.  87-6760  Filed  3-26-87;  8:45  am) 

BILLING  CODE  4StO-a»-M 


[TA-W-1«,133,  d  aL] 

Cllffwood  Enevgy  C04  Pasadena,  CA; 
et  a!.;  Disntissats  of  Applications  for 
Reconsideration 

Pursuant  to  28  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustmenl  Assistance  for 
workers  at  the  Cliffwood  Energy 
Company,  Pasadena,  California;  Cyclops 
Corporation's  Cyfemp  Division,  Mount 
Lebanon,  Pennsylvania:  American  Bag 
Corporation,  F^e  Knot,  Kentucky; 
ASARCO's  Amarillo  Copper  Refinery, 
Amarillo,  Texas;  J.  L  Case  Company, 
Racine,  Wisconsin  indicated  that  the 
applications  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 
TA-W-18.133;  Cliffwood  Energy 

Company,  Pasadena,  California 

(February  11, 1987) 
TA-W-17,357:  Cyclops  Corporation, 

Cytemp  Division,  Mount  Lebanon 

(December  16, 1986) 
TA-W-17,879;  American  Bag 

Corporation,  Pine  Knot  Kentucky 

(February  18, 1987) 
TA-W-17386;  ASARCO'S  Amarillo 

Copper  Refinery.  Amarillo,  Texas 

(December  30, 1966) 
TA-W-17,887;  j.  I.  Case  Company, 

Racine,  Wisconsin  (December  31, 

1986)  j 

Signed  at  Washington.  DC,  this  19th  day  of 
March  1987. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  87-6761  Filed  3-25-87;  8:45  amj 
BILLING  CODE  4510«30-M 


ITA-W-17.723.  St  al.] 

The  Lee  Co.,  et  al;  Dismissals  of 
Applications  for  Reconsideration 

Pursuant  to  29  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  The  Lee  Company, 
Madison,  Alabama;  Eastman  Kodak 
Company,  Colorado  Division,  Windsor. 
Colorado;  AT&T  Information  Systems' 


Service  Center,  Milwaukee,  Wisconsin: 
Ridge  Tool  Company,  Elyria,  Ohio; 
Sam's  Well  Service,  Guymon, 
Oklahoma.  The  reviews  indicated  that 
the  applicationa  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 

TA-W-17.723;  The  Ue  Company. 

Madison.  Alabama  (March  6. 1987) 
TA-W-18,729:  Eastman  Kodak 

Company,  Colorado  Division, 

Windsor,  Colorado  (March  9, 1987) 
TA-W-18.435;  AT*T  Information 

System's  Service  Center,  Milwaukee, 

Wisconsin  (March  13, 1987) 
TA-W-18,555:  Ridge  Tool  Company. 

Elyria.  Ohio  (February  26, 1987) 
TA-W-18.669;  Sam's  Well  Service. 

Guymon.  Oklahoma  (March  3, 1987) 

Signed  at  Washington,  DC,  this  19th  day  of 
March  1987. 

Marvin  M.  Fookt. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  87-6782  Filed  3-26-8:45  am] 

BIIXINa  cooi  aiO-30-M 


[TA-W-1M81,  at  •!.] 

Lloyd  Scho«nheit  Truck  and  Tractor 
Service,  Inc.;  Qrayviile,  lU  Dismissala 
of  Applications  for  Reconsideration 

Pursuant  to  29  CFR  90.18  applicationa 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  Lloyd  Schoenheit  Truck 
and  Tractor  Service,  Inc.,  Grayville, 
Illinois;  NATCO,  Electra,  Texas;  Ekco 
Housewares,  Incorporated,  Canton. 
Ohio  indicated  that  the  applications 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 

TA-W-18.481;  Uoyd  Schoenheit  Truck 

and  Tractor  Service.  Inc..  Grayville, 

Illinois  (December  22. 1986) 
TA-W-18,9eO;  NATCO.  Electra,  Texas 

(March  4. 1987) 
TA-W-17,441A  &  TA-W-16,654;  Ekco 

Housewares,  Incorporated,  Canton. 

Ohio  (March  12. 1987) 

Signed  at  Washington.  DC.  this  19th  day  of 
March  1987. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  87-6763  Filed  3-26-87;  8:45  am) 

BiLUNQ  cQOc  aio^ao^ 
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ITA-W-1»,3131 


Parker  Drllilng  Co.;  Tulsa,  OK; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  9. 1987  in  response  to 
a  worker  petition  received  on  March  9. 
1987;  and  filed  by  the  workers  on  behalf 
of  employees  at  Parks  Drilling  Company, 
Tulsa,  Oklahoma. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigaiion  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-18,312).  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  IBth  day  of 
March  1987. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  87-6764  Filed  3-26-87;  a-45  am] 

BILUNG  CODE  4S10-30-M 


[TA-W-17,061] 

Tractech,  Inc.,  Mercury  Products 
Division;  Canton,  OH;  Amended 
Revised  Determination 

In  accordance  with  29  CFR  90.18(g) 
and  the  criteria  set  forth  in  section  222 
of  the  Trade  Act,  the  Department  issued 
a  Revised  Determination  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  27, 1986 
applicable  to  all  workers  in  the  Turret 
Lathe  Department  and  Machine  Shop 
engaged  in  employment  related  to  the 
production  of  the  machined  clutch 
castings  and  to  brake  turning  operations 
at  Tractech,  Incorporated,  Mercury 
Products  Division,  Canton,  Ohio.  The 
revised  determination  notice  was 
published  in  the  Federal  Register  on 
November  25, 1986  (51  FR  42661). 

Subsequent  to  the  revised 
determination  on  reconsideration,  the 
International  Association  of  Machinists 
requested  that  the  Department  amend 
its  revised  determination  for  workers  at 
the  Canton  facility  to  include  all 
workers  engaged  in  employment  related 
to  the  production  of  clutches  since  the 
completed  clutch  is  being  imported  by 
the  company. 

Workers  producing  components  for 
the  completed  clutch  assembly  were 
first  laid  off  in  October,  1985  when  their 
production  was  transferred  to  another 
company  plant  in  Europe.  New  findings 
show  that  the  completed  clutch 
assemblies  began  to  arrive  at  Canton, 
Ohio  from  Europe  in  November  and 
December  of  1986.  All  production 
workers  at  Tractech,  Inc.,  Mercury 


Products  Division,  Canton,  Ohio  were 
laid  off  on  March  13, 1987. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  Tractech  Inc., 
Mercury  Products  Division,  Canton. 
Ohio  engaged  in  employment  related  to 
the  production  of  machined  clutch 
castings,  brake  turning  operations  and 
finished  clutch  assemblies.  The 
amended  revised  notice  applicable  to 
TA-W-17,061  is  hereby  issued  as 
follows: 


All  workers  Tractech,  Inc.,  Mercury 
F*roduct8  Division,  Canton,  Ohio,  engaged  in 
employment  related  to  the  production  of 
machined  clutch  castings,  brake  turning 
operations  and  clutch  assemblies  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  1, 1985  and 
before  May  1, 1987  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trad«  Act  of  1974. 

Signed  at  Washington,  DC,  this  19th  day  of 
March  1987. 
Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial Sen'ices,  UIS. 
[FR  Doc.  87-6765  Filed  3-26-67;  6:45  am) 
BILUNG  CODE  4$10-3(MI 


Mine  Safety  and  Health  Administration 
I  Docket  No.  M-87-31-C] 

B.  and  B.  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

B.  and  B.  Coal  Company,  225  Main 
Street,  Joliett-Tremont,  Pennsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
requipment;  general)  to  its  Rock  Ridge 
Slope  (I.D.  No.  36-07175)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
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emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  fact  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filied  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  20, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
(FR  Doc.  87-6766  Filed  3-26-87:  8:45  am) 

BILLING  CODE  4510-43-M 
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[Docket  No.  M-87-46-C] 

Brush  Creek  Coal  Co.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Brush  Creek  Coal  Company,  Artemus, 
Kentucky  40903  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.313 
(methane  monitor)  to  its  Mine  No.  1  (I.D. 
No.  15-14483)  located  in  Knox  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  35%  of  the 


time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitofing  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  N<j  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
altlernate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated!  March  20, 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  87-6767  Filed  3-26-87;  8:45  am] 

BILUNQ  COOE  4S10-4)-M 


[Docket  No.  M-67-53-C] 

Calvary  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Calvary  Coal  Company,  H.C.  81  Box 
1532,  Hinkle,  Kentucky  40953  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Ridge  Mine  No.  1  (I.D.  No.  15-10274) 
located  in  Knox  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane    ' 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  machine  mounted  methane 
monitors  on  three  wheel  tractors.  In 
further  support  of  this  request,  petitioner 
states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
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be  inspected  and  chai^ged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly:  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  th«  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  30, 1967. 

Pallida  W.  Silvay. 

Associate  Assistant  Secretory  for  Mine 
Safely  and  Health. 

[FR  Doc.  87-8768  Filed  3-26-87;  8:45  am) 

BILUNQ  COOC  4S10-4»-1l 

[Docket  Na  M-47-45-C] 

Castle  Gate  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Castle  Gate  Coal  Company,  P.O.  Box 
449,  Helper,  Utah  84526  has  filed  a 
petition  to  modify  the  application  of  30 
era  75.326  (aircourses  and  belt  haulage 
entries]  to  its  Castle  Gate  Portal  No.  3 
Mine  (LD.  No.  42-00165),  and  its  Castle 
Gate  Portal  No.  5  Mine  (I.D.  No.  42- 
01202).  both  located  in  Carbon  County, 
Utah.  The  petition  is  filed  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requiement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  Petitioner  states  that  ail  of  the 
natural  conditions  conducive  to 
mountain  humps  are  present  in  the 
Castle  Gate  coal  reserves,  i.e. 
mountainous  terrain,  thick  overburden, 
massive  sandstone  members  above  and 
below  the  seams,  stressed  coal  beds  as 
a  result  of  previous  multiple  seam 
mining,  the  strength  of  rock  and  coal 
properties,  and  the  ability  of  coal  pillars 
to  store  tremendous  energy  which  result 
in  violent  pillar,  roof  and  failure  in 
developed  entries. 


3.  As  an  alternate  method,  petitioner 
proposes  to  develop  a  two-entry  system. 
The  belt  entry  will  be  used  as  a  return 
aircourse  during  longwall  development, 
and  as  an  intake  during  longwall 
extraction  to  insure  adequate  ventilation 
quantity  to  dilute  and  render  harmless 
any  methane  or  other  noxious  gases  tiiat 
may  otherwise  accumulate. 

4.  I^titioner  further  states  that  tiie  use 
of  a  two-entry  system  would  reduce 
bumps,  improve  roof  and  rib  conditions, 
keep  escapeways  open,  maintain 
airways,  and  improve  ventilation. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AJl 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  20, 1987. 
Patrida  W.  SUvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  87-6769  Filed  3-26-87;  8:45  am) 

BIUJNG  CODE  4510-43-M 


[Docket  No.  U-97-29-C] 

Ctiapperal  Coai  Corp^  Petition  for 
Modification  of  Application  of 
Man<latory  Safety  Standard 

Chapperal  Coal  Corporation,  441 
Marion  Branch  Road,  Pikeville, 
Kentucky  41501  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.1710 
(cabs  and  canopies)  to  its  No.  3  Mine 
(I.D.  No.  15-08257)  located  in  Pike 
County,  Kentucky.  Tlje  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerms  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Elkhom  No.  3 
seam,  ranging  from  55  to  72  inches  in 
height  with  undulation. 

3.  Petitioner  states  that  the  use  of  a 
cab  or  canopy  on  the  mine's  equipment 
would  result  in  a  diminution  of  safety  to 
the  miners  affected  because  the  cab  or 
canopy  would  limit  the  equipment 
operator's  visibility  and  limit  the 


operator's  mobility.  The  cab  or  canopy 
would  dislodge  the  30'  conventional 
type  roof  bolts  used  to  support  the 
immediate  sandstone  roof,  thus  creating 
a  constant  hazard  of  spot  bolting  and 
the  removal  of  partially  dislodged  roof 
bolts. 

4.  For  these  reasons,  petitioner 
-  requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  19, 1987. 
Patricia  W.  Silvcy, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  87-6770  Filed  3-26-87;  8:45  am) 

BILLING  CODE  4«10-4»-U 


[Docket  No.  M-87-30-C] 

Clinctifleld  Coat  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Clinchfield  Coal  Company,  P.O.  Box 
4000,  Lebanon,  Virginia  24266  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Moss  No.  3A-2  Portal  Mine  (I.D.  No.  44- 
01642)  located  in  Dickenson  County, 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follow.s: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  Jawbone  coalbed 
ranging  from  24  to  96  inches  in  height, 
with  undulations. 

3.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  for  the  miners  affected  because 
the  cabs  or  canopies  would  decrease  the 
equipment  operator's  visibility,  create 
discomfort  to  the  operator  and  could 
dislodge  roof  supports. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  of  60  inches  or  less. 
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Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  19. 1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-6771  Filed  3-26-87;  8:45  am] 

BILUNG  COO£  4501-43-M 


[Docket  No.  M-87-42-C] 

Eastern  Mingo  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Eastern  Mingo  Coal  Company,  P.O. 
Box  119,  Naugatuck,  West  Virginia  25685 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Mine  No.  1  (I.D. 
No.  46-05978)  located  in  Mingo  County, 
West  Virginia.  The  petition  is  filed 
under  section  101(c]  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  power  circuits  serving  three- 
phase  alternating  current  equipment  be 
protected  by  suitable  circuit  breakers  of 
adequate  interrupting  capacity  which 
are  properly  tested  and  maintained. 
Such  breakers  shall  be  equipped  with 
devices  to  provide  protection  against 
undervoltage,  grounded  phase,  short 
circuit,  and  overcurrent. 

2.  Petitioner  states  that  an  unusually 
high  number  of  momentary  power  losses 
have  been  experienced.  VVhen  the 
power  blinks  or  an  outage  occurs  and 
service  is  restored,  a  lot  of  people  rush 
about  to  get  the  U.V.R.  breakers  put 
back  in  at  the  belt  drives.  Many  times, 
although  they  are  qualified,  people  are 
performing  a  task  that  is  not  a  part  of 
their  normal  routine,  and  a  sense  of 
urgency  often  contributes  to  a  set  of 
circumstances  which  places  the  safety 
of  not  only  themselves  but  those  around 
them  in  jeopardy. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  contactors  in  lieu  of 
circuit  breakers  to  obtain  undervoltage 
protection.  This  would  reduce  the  sense 


of  urgency  that  jeopardizes  people's 
safety,  there  would  be  less  exposure  to 
unusual  circumstances  by  mine 
personnel  and  the  travelways  would  be 
safer. 

4.  In  further  support  of  this  request, 
petitioner  states  that; 

(a)  Prior  to  each  startup,  an  audible 
alarm  will  be  sounded  for  30  seconds 
that  can  be  heard  the  full  length  of  the 
conveyor.  A  sufficient  number  of  alarms 
horns  will  be  installed  and  maintained 
along  each  belt  conveyor  flight  to  ensure 
that  the  pfestart  alarm  can  be  heard 
over  the  ambient  noise  level  along  the 
entire  length  of  the  belt  conveyor  flight. 
The  alarms  will  operate  on  a  nominal 
voltage  of  24  volts  or  less  and  will  be 
examined,  tested,  and  properly 
maintained. 

(b)  All  miners  who  are  assigned  to 
work  in  belt  conveyor  entries  will  be 
trained  about  the  purpose  of  the  pre- 
start  alarm  systems,  and  the  potential 
hazards  of  working  on  or  near  belt 
conveyors  and  belt  conveyor  drives; 

(c)  Belt  power  contactors  will  be  built 
into  or  permanently  affixed  to  the 
transformer  enclosure,  properly 
separated  and  isolated  from  the  other 
components  of  the  unit; 

(d)  Frequent  examinations  will  be 
made  by  a  qualified  person,  properly 
recorded  and  made  available  for 
inspection  at  all  times; 

(e)  All  affected  personnel  will  be 
trained  in  the  circuit  plans  used  at  these 
locations,  and  the  subject  will  be 
covered  in  all  electrical  retraining 
classes  with  records  kept  and  available 
for  inspection  at  all  times; 

(f)  Undervoltage  release  will  be 
obtained  by  the  electrical  nature  of 
contactors  and  relays,  which  drop  out  at 
40  to  50%;  and 

(g)  All  control  voltage  will  be  24  volts. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comment!  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-6772  Filed  3-26-87;  8:45  am) 
BILUNO  CODE  4510-43-M 


[Docket  No.  M-«7-52-C] 

J  and  W  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

J  and  W  Coal  Company,  P.O.  Box  361, 
Woodbine,  Kentucky  40771  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  1  (I.D.  No.  15-13265)  located  in 
Whitley  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  35%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  machine  mounted  methane 
monitors  on  three  wheel  tractors.  In 
further  support  of  this  request,  petitioner 
states  that; 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
betweeen  trips  does  not  exceed  20 
minutes.  This  will  provide  contiguous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent;  ^ 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
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will  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  will  also 
be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications 
will  be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  20, 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  87-6773  Filed  3-26-87;  8:45  am] 

MLUNQ  CODE  4S10-4»-«l 

(Docket  No.  M-87-6-M] 

Lundberg  Industries  Ltd.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Lundberg  Industries  Limited.  P.O.  Box 
31.  Carlsbad,  New  Mexico  88220  has 
field  a  petition  to  modify  the  application 
of  30  CFR  57.12013  (splices  and  repairs 
of  power  cables]  to  its  Lundberg 
Industries  Limited  Mine  (I.D.  No.  29- 
00173]  located  in  Eddy  County.  Nev.' 
Mexico.  The  petition  is  filed  under 
section  101(c]  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  permanent  splices  and 
repairs  made  in  power  cables,  including 
the  ground  conductor  where  provided, 
shall  be  mechanically  strong  with 
electrical  conductivity  as  near  as 
possible  to  that  of  the  original;  insulated 
to  a  degree  at  least  equal  to  that  of  the 
original,  and  sealed  to  exclude  moisture; 
and,  provided  with  damage  protection 
as  near  as  possible  to  that  of  the 
original,  including  good  bonding  to  the 
outer  jacket. 

2.  The  splices  affected  are  in  high 
voltage  (2,300  V,  4,160  V.  12.470  V] 
cables  transmitting  power  to 
transformers  throughout  the  mine. 

3.  Petitioner  states  that  the  rebuilding 
of  an  outer  jacket  over  the  splices  would 
result  in  a  diminution  of  safety  for  the 


miners  affected  because  the  outer  jacket 
would  prevent  periodic  visual 
inspections  of  conductors  and  ground 
wires,  and  would  make  detection,  with 
test  equipment,  of  temperature  rise  from 
poorly  made  or  loosened  phase 
connections  more  difficult.  The  physical 
separation  of  the  phase  wires  also 
would  decrease  the  possibility  of 
tracking  or  arcing  between  phases. 

4.  Petitioner  further  states  that 
conditions  throughout  the  mine  are 
extremely  dry  and  all  such  cables  are 
suspended  from  either  the  back  or  rib. 
Coverings  on  individual  conductor 
splices  are  dielectrically  equal  to  or 
better  than  original  insulation. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  19, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
[FR  Doc.  87-6774  Filed  3-26-87;  8:45  am] 

BILUNG  COOE  4S10-43-M 

[Docket  No.  M-87-23-C] 

Mid-Continent  Resources,  Inc.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Mid-Continent  Resources.  Inc.,  818 
Colorado  Avenue,  Glenwood  Springs, 
Colorado  81602  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.326 
(aircourses  and  belt  haulage  entries]  to 
its  Dutch  Creek  No.  1  Mine  and  its  Rock 
Tunnels  Project  (I.D.  No.  05-00301),  and 
its  Dutch  Creek  No.  2  Mine  (I.D.  No.  05- 
00469]  all  located  in  Pitkin  County, 
Colorado.  The  petition  is  filed  under 
section  101(c]  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries,  and  that  belt 
haulage  entries  not  be  used  to  ventilate 
active  working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  belt  haulage  entry  to 
ventilate  active  working  places. 


3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system.  A  low-level  carbon 
monoxide  (CO)  detection  system  will  be 
installed  in  all  belt  entries  used  as 
intake  aircourses  and  at  each  belt  drive 
and  tailpiece  located  in  intake 
aircourses.  The  monitoring  devices  will 
be  capable  of  giving  warning  of  a  fire  for 
a  minimum  of  four  hours  should  the 
power  fail;  a  visual  alert  signal  will  be 
activated  when  the  CO  level  is  10  parts 
per  million  (ppm)  above  ambient  air  and 
an  audible  signal  will  sound  at  15  ppm 
above  ambient  air.  All  persons  will  be 
withdrawn  to  a  safe  area  at  10  ppm  and 
evacuated  at  15  ppm.  The  fire  alarm 
signal  will  be  activated  at  an  attended 
surface  location  where  there  is  two-way 
communication.  The  CO  system  will  be 
capable  of  identifying  any  activated 
sensor  and  monitoring  electrical 
continuity  to  detect  any  malfunctions. 

4.  The  CO  system  will  be  visually 
examined  at  least  once  each  coal 
producing  shift  and  tested  for  functional 
operation  weekly  to  insure  the 
monitoring  system  is  functioning 
properly.  The  monitoring  system  will  be 
calibrated  with  known  concentrations  of 
CO  and  air  mixtures  at  least  monthly. 

5.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  a  sensor  unit,  the  belt 
conveyor  will  continue  to  operate  and 
qualified  persons  will  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

6.  The  permanent  stoppings  separating 
the  conveyor  belt  entries  from  the  intake 
escapeway  will  be  specifically  approved 
in  the  Ventilation  System  and  Methane 
and  Dust  Control  Plan  for  the  mine. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miner  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  19, 1987.  tl^ 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-6775  Filed  3-26-87;  8:45  am] 
MLUNO  COOE  4S10-49-M 
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[  Docket  f4a  M-«7-24-C] 

Mid-Continent  Resources,  Inc;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Mid-Continent  Resources,  Inc.,  1058 
Road  100,  P.O.  Box  158,  Cart)ondale, 
Colorado  81623  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1403-5(g)  (belt  conveyors)  to  its  Dutch 
Creek  No.l  Mine  and  its  Rock  Tunnels 
Project  (I.D.  No.  05-00301),  and  its  Dutch 
Creek  No.  2  Mine  (I.D.  No.  05-00409)  all 
located  in  Pitkin  County,  Colorado.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  clear  travelway  at 
least  24  inches  wide  should  be  provided 
on  both  sides  of  all  belt  conveyors. 
Where  roof  supports  are  installed  within 
24  inches  of  a  belt  conveyor,  a  clear 
travelway  at  least  24  inches  wide  should 
be  provided  on  the  side  of  such  support 
farthest  from  the  conveyer. 

2.  As  an  alternate  method,  petitioner 
seeks  a  modification  of  the  standard  to 
permit  the  RTP  raw  coal-haulage 
beltine,  its  structures  and  its 
continuations  to  be  constructed  and 
operated  without  a  24-inch  clearance  on 
the  "off-side"  (the  North  or  non-travel 
side  of  the  RTP  north  adit  beltway)  of 
such  beltline.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  The  RTP  coal  haulage  beltline,  by 
its  design,  can  be  examined,  cleaned, 
serviced  and  repaired  from  its  south- 
side  (the  normal  travel  side  for  the 
limited  travel  which  should  occur  in  the 
north-adit).  Because  of  the  length  of  the 
RTP  coal  haulage  beltline,  it  is  important 
that  it  be  vehicle  accessible  along  its 
entire  length  in  an  emergency  and  for 
examination,  maintenance  and  repair. 
Vehicle  access  can  be  more  safely 
achieved  by  placement  of  the  RTP  coal 
haulage  beltline  closer  than  24-inche8  to 
the  north  rib  off  the  north  adit  of  the 
RTP; 

(b)  The  beltline  is  used  solely  for 
transporting  mined  raw  coal  from  the 
connecting  underground  coal  seams  and 
their  respective  working  sections; 

(c)  The  RTP  coal  haulage  beltline  will 
be  conspicously  posted  with  signs 
prohibiting  pedestrian  travel  on  the 
north-  or  off-side  of  the  beltline.  Any 
area  where  cross-over  or  cross-under  is 
permitted  will  be  conspicuously  signed; 
and 

(d)  Persons  performing  examinations, 
service  or  repair  work  will  only  be 
permitted  to  trave  at  tailpieces  or  belt 
drives. 


3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standands.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AU 
comments  must  be  postmarked  or 
received  ia  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated  March  20, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  health. 

[FR  Doc.  87-8778  Filed  3-26-87;  8:45  am] 

MLUNG  coot  4CI0-4»« 

[Docket  Na  M-e7-4B-Cl 

Mingo  Coal  Co^  Inc.;  Petition  for 
Modification  ot  Application  of 
Mandatory  Safety  Standard 

Mingo  Goal  Company,  Inc.,  Route  4 
Box  178,  Ctorbin,  Kentucky  40701  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  Mine  Nb.  3  (LD.  No.  15-15213)  and  its 
Mine  No.  4  (I.D.  No.  15-15811)  both 
located  in  Whitley  County,  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternative  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
the  continuous  machine  mounted 
methane  monitors  on  three  wheel 
tractors,  la  further  support  of  this 
request,  petitioner  states  thab 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 


detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  TTie  air  , 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  be  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  peocent  of  methane  is  ' 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  untO  the  methane  level 

is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications.  , 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  %vritten  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All     ^ 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  20. 1987. 
Patncia  W.  Silvay, 

Associate  Assistant  Secretary  for  MJoe 
Safety  and  Health. 
[FR  Doc.  87-6777  Filed  3-26-87;  6:45  araj 

BtLLMtQCOOE  4StO-43-M 


[Docket  Na  M-«7-54-Cl 

Pickands  Mather  and  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pickands  Mather  &  Company,  Route  1, 
Box  819,  Pikeville.  Kentucky  41501  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.3W  (vreekly  examinations 
for  hazardous  conditions)  to  its  Scotts 
Branch  Mine  (I.D.  No.  15-08079)  located 
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in  Pike  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirely  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to  a  roof 
fall,  a  certain  area  of  the  return 
aircourse  is  not  safe  to  travel.  Due  to  the 
extreme  size  of  the  fall  area,  it  cannot  be 
safely  cleaned  up  and  resupported. 

3.  As  an  alternate  method,  petitioner 
proposes  that: 

(a)  There  will  be  adequate  air  flow 
maintained  across  the  top  of  the  fall 
area  to  dilute  and  render  harmless  any 
concentrations  of  methane  that  might 
accumulate; 

(b)  While  the  longwall  face  is 
retreating  toward  the  fall  area,  the  top 
end  bleeder  system  will  be  used  to 
ventilate  the  face  and  maintain  a 
positive  pressure  on  the  gob,  as  well  as 
a  flow  of  return  air  outby  the  tailgate 
entry  and  across  the  top  of  the  fall  area; 

(c)  While  mining  the  longwall  panel 
adjacent  to  the  roof  fall,  a  4  0  diameter 
steel  duct  will  be  maintained  from  inby 
the  roof  fail  area  to  extend  outby  the  full 
length  of  the  fall  to  the  outby  side  of  the 
fall  area;  and 

(d)  The  tailgate  immediate  return 
aircourse  on  the  2nd  Right  panel  will  be 
physically  examined  in  its  entirely  from 
the  longwall  face  outby  to  the  fall  area, 
and  also  from  where  the  immediate 
return  aircourse  dumps  into  the  main 
return  inby  to  the  fall  area.  This  will 
enable  the  petitioner  to  monitor  both  air 
flow  and  methane  liberation  in  the  fall 
area. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  19, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

|FR  Doc.  87-6778  Filed  3-26-87;  8:45  am] 

BILUNG  COOF  4510-43-M 


[Docket  No.  M-67-43-C] 

Southern  Mingo  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Mingo  Coal  Company,  P.O. 
Box  119,  Naugatuck,  West  Virginia  25685 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers]  to  its  Mine  No.  1  (I.D. 
No.  46-06278]  located  in  Mingo  County, 
West  Virginia.  The  petition  is  filed 
under  section  101  (c]  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  power  circuits  serving  three- 
phase  alternating  current  equipment  be 
protected  by  suitable  circuit  breakers  of 
adequate  interrupting  capacity  which 
are  properly  tested  and  maintained. 
Such  breakers  shall  be  equipped  with 
devices  to  provide  protection  against 
undervoltage,  grounded  phase,  short 
circuit,  and  overcurrent. 

2.  Petitioner  states  that  an  unusually 
high  number  of  momentary  power  losses 
have  been  experienced.  When  the 
power  blinks  or  an  outage  occurs  and 
service  is  restored,  a  lot  of  people  rush 
about  to  get  the  U.V.R.  breakers  put 
back  in  at  the  belt  drives.  Many  times, 
although  they  are  qualified,  people  are 
performing  a  task  that  is  not  a  part  of 
their  normal  routine,  and  a  sense  of 
urgency  often  contributes  to  a  set  of 
circumstances  which  places  the  safety 
of  not  only  themselves  but  those  around 
them  in  jeopardy. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  contactors  in  lieu  of 
circuit  breakers  to  obtain  undervoltage 
protection.  This  would  reduce  the  sense 
of  urgency  that  jeopardizes  people's 
safety,  there  would  be  less  exposure  to 
unusual  circumstances  by  mine 
personnel  and  the  travelways  would  be 
safer. 

4.  In  further  support  of  this  request, 
petitioner  states  that: 

(a]  Prior  to  each  startup,  an  audible 
alarm  will  be  sounded  for  30  seconds 
that  can  be  heard  the  full  length  of  the 
conveyor.  A  sufficient  number  of  alarm 
horns  will  be  installed  and  maintained 
along  each  belt  conveyor  flight  to  ensure 
that  the  prestart  alarm  can  be  heard 
over  the  ambient  noise  level  along  the 
entire  length  of  the  belt  conveyor  flight. 
The  alarms  will  operate  on  a  nominal 
voltage  of  24  volts  or  less  and  will  be 
examined,  tested,  and  properly 
maintained. 


(b]  All  miners  who  are  assigned  to 
work  in  belt  conveyor  entries  will  be 
trained  about  the  purpose  of  the  pre- 
start alarm  systems,  and  the  potential 
hazards  of  working  on  or  near  belt 
conveyors  and  belt  conveyor  drives; 

(c]  Belt  power  contactors  will  be  built 
info  or  permanently  affixed  to  the 
transformer  enclosure,  properly 
separated  and  isolated  from  the  other 
components  of  the  unit; 

(d]  Frequent  examinations  will  be 
made  by  a  qualified  person,  properly 
recorded  and  made  available  for 
inspection  at  all  times; 

(e]  All  affected  personnel  will  be 
trained  in  the  circuit  plans  used  at  these 
locations,  and  the  subject  will  be 
covered  in  all  electrical  retraining 
classes  with  records  kept  and  available 
for  inspection  at  all  times; 

(f]  Undervoltage  release  will  be 
obtained  by  the  electrical  nature  of 
contactors  and  relays,  which  drop  out  at 
40  to  50%;  and 

(g]  All  control  voltage  will  be  24  volts. 
4.  Petitioner  states  that  the  proposed 

alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  20, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  HeaJth. 

[FR  Doc.  87-6779  Filed  3-26-87;  8:45  am] 

NLUNG  CODE  4S10-U-M 


[Docket  No.  M-87-3-^] 

Sunrise  Construction  Co.,  Inc.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Sunrise  Construction  Company,  Inc., 
P.O.  Box  1685.  Rock  Springs,  Wyoming 
82901  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.12028  (testing 
grounding  systems)  to  its  Sunrise 
Crusher  (I.D.  No.  48-01277]  located  in 
Sweetwater  County,  Wyoming.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 
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A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  continuity  and 
resistance  of  grounding  systems  be 
tested  immediately  after  installation, 
repair,  and  modification;  and  annually 
thereafter. 

2.  Petitioner  requests  a  modification  of 
the  standard  for  portable  or  mobile 
plants. 

3.  A»  an  alternate  method,  petitioner 
proposes  to  install  at  least  two  ground 
rods.  In  further  support  of  this  request, 
petitioner  states  that: 

(a)  When  practical,  all  ground  rods 
will  be  installed  below  the  permanent 
moisture  level.  Each  rod  will  be  at  least 
six  feet  from  any  other  ground  electrode 
and  all  electrodes  will  be  free  from  any 
nonconductive  coatings; 

(b)  Rod  and  pipe  electrodes  will  be  at 
least  eight  feet  long.  Electrodes  of  pipe 
or  conduit  will  be  at  least  %  inch  trade 
size,  and  if  iron  or  steel,  will  have  a 
galvanized  or  equivalent  noncorrosive 
coating.  Electrodes  of  rods  of  steel  or 
iron  will  be  at  least  %  inch  in  diameter. 
Where  possible,  the  electrodes  will  be 
driven  to  a  depth  of  at  least  eight  feet. 
Where  a  rock  bottom  is  encountered,  the 
electrodes  will  be  buried  at  a  depth  of  at 
least  four  feet; 

(c)  The  electrodes  and  associated 
conductors  will  be  visually  inspected  for 
bonding  and  deterioration  each  time  a 
plant  move  is  made; 

(d)  Annual  bed  measurements  will  be 
performed  when  any  plant  remains  in 
the  same  exact  location  for  more  than 
one  year;  and 

(e)  Equipment  grounding  continuity 
measurements  will  be  performed  after 
each  move. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  tKat  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  la  1967J 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
(FR  Doc  87-6780  Filed  3-26-87;  8:45  am) 

BILLING  COOE  4S1(M3-M 


[Docket  Na  M-87-37-C1 

Switch  Energy  Corp.;  Petition  for 
Modification  of  Applfcatton  of 
Mandatory  Safety  Standard 

Switch  Energy  Corporation.  P.O.  Box 
550,  Comettsville,  Kentucky  41731  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.305  (weekly  examinations 
for  hazardous  conditions)  to  its  Mine 
No.  1  (I.D.  No.  15-11596)  located  in  Perry 
County.  Kentucky.  The  petition  is  filed 
under  seed  on  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  sunmiary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to 
deteriorated  roof  and  ground  conditions, 
certain  portions  of  the  mine  are  unsafe 
to  travel  and  any  attempt  to  rehabilitate 
these  areas  would  be  exposing  miners  to 
hazardous  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  designated 
checkpoints  where  visual  inspections 
can  be  made. 

4.  In  further  support  of  this  request, 
petitioner  states  that  there  is  no 
obstruction  of  airflow,  and  that  the 
return  is  not  used  as  nor  designated  as 
an  escapeway. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  Un  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standwds,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AH 
comments  must  be  postmarked  or 
received  In  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated;  March  19, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  87-6781  Filed  3-26-87;  8:45  am] 

BILUNO  COOE  4S1(M3-M 

[Doel(«(  Na  W-e7-41-C] 

Western  Mingo  Coal  Co.;  Petition  for 
Modification  of  AppltcatJon  of 
Mandatary  Safety  Standard 

Western  Mingo  Coal  Company,  P.O. 
Box  119,  Naugatuck,  West  Virginia  25685 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 
medium-voltage  circuits  serving  three- 


phase  alternating  current  equipment; 
circuit  breakers)  to  its  Mine  No.  1  (LD. 
No.  46-4)5055)  located  m  Mingo  County, 
West  Virginia.  TTie  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  die  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  power  circuits  serving  three- 
phase  alternating  current  equipment  be 
protected  by  seitable  circuit  breakers  of 
adequate  intemipting  capacity  which 
are  properly  tested  and  maintained. 
Such  breakers  shall  be  equipped  with 
devices  to  provide  protection  against 
undervoltage,  grounded  phase,  short 
circuit,  and  overcurrent. 

2.  Petitioner  states  that  an  unusually 
high  number  of  momentary  power  losses 
have  been  experienced.  When  the 
power  blinks  or  an  outage  occurs  and 
service  is  restored,  a  lot  of  people  rush 
about  to  get  the  U.V.R.  breakers  put 
back  in  at  the  belt  drives.  Many  times, 
although  they  are  qualified,  people  are 
performing  a  task  that  is  not  a  part  of 
their  normal  routine,  and  a  sense  of 
urgency  often  contributes  to  a  set  of      , 
circumstances  which  places  the  safety 
of  not  only  themselves  but  those  around 
them  in  jeopardy. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  contactors  in  lieu  of 
circuit  breakers  to  obtain  undervoltage 
protection.  This  would  reduce  the  sense 
of  urgency  that  jeopardizes  people's 
safety,  there  would  be  less  exposure  to 
unusual  circunistances  by  mine 
personnel  and  the  travelways  would  be 
safer. 

4.  In  further  support  of  this  request 
petitioner  states  that: 

(a)  Prior  to  each  startup,  an  audible 
alarm  will  be  sounded  for  30  sectmds 
that  can  be  heard  the  full  length  of  the 
conveyor.  A  sufficient  number  of  alarm 
horns  will  be  installed  and  maintained 
along  each  belt  conveyor  flight  to  ensure 
that  the  prestart  alarm  can  be  heard 
over  the  ambient  noise  level  along  the 
entire  length  of  the  belt  conveyor  flight 
The  alarms  will  operate  on  a  nominal 
voltage  of  24  volts  or  less  and  will  be 
examined,  tested,  and  properly 
maintained. 

(b)  All  miners  who  are  assigned  to 
work  in  belt  conveyor  entries  will  be 
trained  about  the  purpose  of  the  pre- 
start alarm  systems,  and  the  potential 
hazards  of  working  on  or  near  belt 
conveyors  and  belt  conveyor  drives: 

(c)  Belt  power  contactors  will  be  built 
into  or  permanently  affixed  to  the 
transformer  enclosure,  properly 
separated  and  isolated  from  the  other 
components  of  the  unit; 
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(d)  Frequent  examinations  will  be 
made  by  a  qualified  person,  properly 
recorded  and  made  available  for 
inspection  at  all  times; 

(e)  All  affected  personnel  will  be 
trained  in  the  circuit  plans  used  at  these 
locations,  and  the  subject  will  be 
covered  in  all  electrical  retraining 
classes  with  records  kept  and  available 
for  inspection  at  all  times; 

(f)  Undervoltage  release  will  be 
obtained  by  the  electrical  nature  of 
contactors  and  relays,  which  drop  out  at 
40  to  50%;  and 

(g)  All  control  voltage  will  be  2A  volts. 
I      5.  Petitioner  states  tha^  the  proposed 

alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
27, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  20. 1967. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  HeaJth. 

|FR  Doc.  87-6782  Filed  3-26-67;  8:45  amj 
BILUNO  COOE  4S10-43-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I  Notice  87-29] 

NASA  Advisory  Council  (NAC); 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  NASA 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Informal 
Space  Life  Sciences  Committee. 
DATE  AND  TIME:  April  29, 1987,  9:45  a.m. 
to  5:30  p.m.,  and  April  30, 1987,  8  a.m.  to 
3:30  p.m. 

ADDRESS:  Ames  Research  Center  (ARC). 
National  Aeronautics  and  Space 
Administration.  The  Committee  Room, 
Building  200.  Moffett  Boulevard,  Moffett 
Field,  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  James  H.  Bredt,  Code  EBR,  National 


Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-1540). 
SUPPLEMENTARY  INFORMATION:  The 
NASA  Advisory  Council  Informal  Space 
Life  Sciences  Committee  was 
established  to  formulate  a 
comprehensive  strategic  plan  for  space 
life  sciences,  identify  essential  efforts 
with  appropriately  phased  objectives, 
and  define  efficient  implementing 
strategies  to  pursue  these  goals.  The 
Committee,  chaired  by  Dr.  Frederick  C. 
Robbins,  has  17  members. 

This  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  (approximately  50  persons 
including  Committee  members  and  other 
participants). 
Type  of  Meeting:  Open. 
Agenda: 
April  29, 1987 

9:45  a.m. — Announcements. 

10  a.m. — Remarks  by  ARC  Director 
and  Overview  of  ARC  Life  Sciences 
Activities. 

11:30  a.m.— Briefings  by  ARC  staff. 

5:30  p.m. — Adjourn. 
April  30, 1987 

8  a.m. — Briefings  by  Representatives 
of  the  European  Space  Agency  and  the 
National  Space  Development  Agency  of 
Japan. 

9:30  a.m. — Study  Group  Reports  and 
Discussion. 

3:30  p.m. — Adjourn. 
Richard  L  Daniels, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
March  23. 1987. 
[PR  Doc.  87-6697  Filed  3-26-87;  8:45  am) 

WUJNG  CODE  751»-«1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Disposition  Authority 
<Records  Schedules) 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  other  value.  Notice  is 
published  for  records  schedules  that:  (1) 
Propose  the  destruction  of  records  not 
previously  authorized  for  disposal,  or  (2) 
reduce  the  retention  period  for  records 
already  authorized  for  disposal.  NARA 
invites  public  comments  on  such 
schedules,  as  required  by  44  U.S.C. 
3303a(a). 


DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  [May  11. 
1987].  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  orgin.  the  rights  and 
interests  of  the  Government  and  of 
private  poersons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending  Approval: 

1.  Department  of  the  Army, 
Information  Systems  Command  (Nl- 
338-86-5).  Housekeeping  records  of 
Army  Commands  (schedule  provides  for 
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permanent  retention  of  records 
reflecting  substantive  policies, 
procedures,  and  activities). 

2.  Department  of  the  Army,  Nl-77-87- 
1.  Housekeeping  records  of  the  Office  of 
the  Chief  of  Engineers,  ca.  1940-47 
(schedule  provides  for  permanent 
retention  of  records  reflecting 
substantive  policies,  procedures,  and 
activities). 

3.  Department  of  the  Navy.  Chief  of 
Naval  Operations.  Commander  Naval 
Oceanography  Command  (Nl-NU-87-1). 
A  comprehensive  schedule  of  all 
oceanographic;  meteorological; 
hydrographic;  and  mapping,  charting, 
and  geodetic  activity  records;  including 
records  documenting  overall  policies 
and  programs  which  are  permanent. 

4.  Department  of  Agriculture.  Forest 
Service,  information  Systems  Staff  (Nl- 
95-87-5).  Information  management 
correspondence  dealing  with  routine 
administration  of  the  agency's 
information  systems  and  information 
resource  management  plans  and  studies. 

5.  Department  of  Agriculture,  Forest 
Service,  Computer  Sciences  and 
Telecommunications  Staff  (Nl-95-87-6). 
Systems  management  correspondence 
dealing  with  routine  administration  of 
the  agency's  computer  systems. 

6.  Department  of  Agriculture.  Forest 
Service,  Timber  Management  Staff  (Nl- 
95-57-10).  Special  plans  and  studies. 

7.  U.S.  Arms  Control  and 
Disarmament  Agency,  Office  of 
Administration  {Nl-383-87-1). 
Comprehensive  records  control  schedule 
covering  all  program  and  administrative 
records. 

8.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (NCl-370-85-2).  Case 
files  pertaining  to  the  approved, 
financial  administration,  and  payment 
of  grants. 

9.  Defense  Communications  Agency 
(Nl-371-87-1).  Technical  and 
administrative  support  records  relating 
to  the  Autodin  II  communication  system. 

10.  Defense  Logistics  Agency  (Nl-361- 
86-3).  Records  relating  to  the 
administration  of  the  Model  Installation 
Program. 

11.  Defense  Logistics  Agency, 
Administration  Staff  Director,  Resources 
Management  Division  {Nl-361-86-4). 
Internal  control  program  records.  (Data 
is  summarized  in  permanent  annual 
reports  maintained  by  the  Office  of  the 
Secretary  of  Defense.) 

12.  Department  of  Justice,  Civil 
Division,  Foreign  Litigation  Section  (Nl- 
131-86-5,  -7,  -12,  -20,  -23.  and  -28). 
Records.  1917-66.  of  the  Office  of  Alien 
Property:  audit  reports,  proposed 
determinations  involving  insolvent 
estate  debt  claims,  case  files  covering 


sales  of  vested  properties,  the  Philippine 
Alien  Property  Administration,  and 
fiscal  records  relating  to  the  control  and 
disposition  of  alien  property  during 
World  War  I. 

13.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-87-11). 
Schedule  provides  for  disposal  of 
routine  investigative  case  files  lacking 
historical  significance  and  permanent 
retention  of  those  of  historical  value. 

14.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration  {Nl-GRS-87-9). 
Revision  of  General  Records  Schedule 
relating  to  contract  appeals  case  files 
arising  under  the  Contract  Disputes  Act. 

15.  Tennessee  Valley  Authority, 
Office  of  Power,  Division  of  Energy  Use 
and  Distributor  Relations  (Nl-142-87-6). 
Analysis  study  reports  used  in 
determining  the  reasonableness  of  cost 
and  adequacy  of  retail  rate  levels  and 
revenues. 

16.  Department  of  the  Treasury, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (Nl-436-87-1).  Claims  (liquors, 
tobacco  and  firearms)  on  tax  paid. 

Dated:  March  23, 1987. 
Franlt  G.  Burke, 

Acting  Archivist  of  the  United  States. 
[PR  Doc.  87-6815  Filed  3-26-87;  8:45  am] 

BILUNG  COOE  7515-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the 
Humanities  Panel;  Meetings 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  oonfidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 


meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action;  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  5552b  of  Title  5,  United  States 
Code. 

1.  Date:  April  27-28, 1987.  ' 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
applications  submitted  to  Humanities 
Projects  in  Libraries  program,  submitted 
to  the  Division  of  General  Programs,  for 
projects  beginning  after  October  1, 1987. 

2.  Date:  April  30-May  1, 1987. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  submitted  to  Humanities 
Projects  in  Libraries  program,  submitted 
to  the  Division  of  General  Programs,  for 
projects  beginning  after  October  1, 1987. 

3.  Date:  April  22,1987. 
Time:  8:30  a.m.  It>  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  in  English,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1, 1988. 

4.  Date:  April  24, 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  in  Philosophy  and  Religion, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1988. 

5.  Date:  April  27, 1987. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  in  History  and  Politics, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May  1, 1988. 

Stephen  J.  McC3eary, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  87-6808  Filed  3-28-87;  8:45  amj 
BILUNG  COOE  753B-01-4I 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-412] 

Duquesne  Light  Company,  et  al, 
Beaver  Valley  Unit  2;  Environmental 
Assessment  and  Finding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regualtory 
Commission  (the  Commission)  is 
considering  issuance  of  a  sched\ilar 
exemption  from  a  portion  of  the 
requirements  of  General  Design 
Criterion  (GDC)  4  (10  CFR  Part  50. 
Appendix  A)  to  the  applicants  '  for 
Beaver  Valley  Unit  2,  located  at  Beaver 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
schedular  exemption  would  permit  the 
applicants  not  to  install  the  pipe  whip 
restraints  and  jet  impingement  shields 
and  not  to  consider  the  dynamic  effects 
associated  with  postulated  pipe  breaks 
in  certain  Beaver  Valley  Unit  2  piping, 
on  the  basis  of  advanced  calcuiationai 
methods  ("leak-before-break")  for 
assuring  that  piping  stresses  would  not 
result  in  rapid  piping  failure.  All  of  the 
affected  piping  are  inside  containment 
and  include:  reactor  coolant  loop  bypass 
lines,  safety  injection  lines,  accumulator 
injection  lines,  pressurizer  surge  line, 
and  residual  heat  removal  lines. 

Need  for  Proposed  Action:  The 
proposed  exemption  is  needed  in  order 
for  the  applicants  not  to  consider  the 
dynamic  loading  effects  associated  with 
the  postulated  full-flow  circumferential 
and  longitudinal  pipe  ruptures  in  certain 
piping.  These  dynamic  loading  effects 
include  pipe  whip,  jet  impingement, 
asymmetric  pressurization  transients 
and  break-associated  dynamic 
transients  in  unbroken  portions  of  the 
subject  piping.  Therefore,  the  applicants 
would  not  be  required  to  install 
protective  devices  such  as  pipe  whip 
restraints  and  jet  impingement  shields 
related  to  postulated  break  locations  for 
the  subject  piping.  Analysis  shows  that 
the  pipe  breaks,  which  these  devices  are 
designed  to  protect  against,  are 
extremely  unlikely.  On  the  other  hand, 
the  presence  of  these  devices  increase 
inservice  inspection  time  in  the 
containment  and  their  elimination 
would  lessen  the  occupational  doses  to 
workers  and  facilitate  inservice 
inspections. 

GDC  4  requires  that  structures, 
systems  and  components  important  to 
safety  shall  be  appropriately  protected 


'  The  applicants  are  Ou<|ue«ne  Light  Company. 
Ohio  Edison  Company,  the  Cleveland  Illuminating 
Company  and  the  Toledo  Edison  Company. 


against  dynamic  effects,  including  the 
effects  of  discharging  fluids  that  may 
result  from  equipment  failures.  In  recent 
submittals,  the  appUcants  have  provided 
information  to  show,  by  advanced 
fracture  mechanics  techniques,  that  the 
detection  of  small  flaws  by  either 
inservice  inspection  or  leakage 
monitoring  systems  is  assured  long 
before  flaws  in  the  piping  materials  can 
grow  to  critical  or  imstable  sizes  which 
could  lead  to  large  break  areas.  The 
NRC  staff  has  reviewed  and  accepted 
the  applicants'  conclusion  and  has 
published  the  results  in  Safety 
Evaluation  Report  Supplement  No.  4 
(NUREG-1057).  The  NRC  staff  agrees 
that  double-ended  guillotine  break  in  the 
piping  so  named  above,  need  not  be 
required  as  a  design-basis  accident  for 
pipe  whip  restraints.  Accordingly,  the 
NRC  staff  agrees  that  schedular 
exemption  from  GDC  4  is  appropriate. 
(The  subject  GDC  4  is  currently  being 
revised  to  permit  use  of  "leak-before- 
break  "  technology  to  preclude  use  of 
pipe  whip  restraints.  The  applicant's 
application  is  in  line  with  the 
rulemaking  but  is  ahead  of  it). 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  exemption  would 
not  affect  the  environmental  impact  of 
the  facility.  No  credit  is  given  for  the 
restraints  and  shields  to  be  eliminated 
in  calculating  accident  doses  to  the 
environment.  While  the  jet  impingement 
barriers  and  pipe  whip  restraints  would 
minimize  the  damage  from  jet  forces  and 
whipping  from  a  broken  pipe,  the 
calculated  limitation  on  stresses 
required  to  support  this  exemption 
assures  that  the  probability  of  pipe 
breaks  which  could  give  rise  to  such 
forces  are  extremely  small;  thus,  the 
pipe  whip  restraints  and  jet  shield 
would  have  no  significant  effect  on  the*' 
overall  plant  accident  risk. 

The  exemption  would  not  otherwise 
affect  radiological  plant  effluents. 
Likewise,  the  exemption  would  not 
affect  non-radiological  plant  effluents, 
and  has  no  other  environmental  impact. 
The  elimination  of  the  pipe  whip 
restraints  would  tend  to  lessen  the 
occupational  doses  to  workers  inside 
containment.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  exemption. 

The  proposed  exemption  involves 
design  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect  plant  non- 
radioactive effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
non-radiological  impacts  associated 
with  the  exemption. 


Since  me  siaii  has  concluded  thai 
there  are  no  measurable  negative 
environmental  impacts  associated  with 
this  exemption,  any  alternatives  woidd 
not  provide  any  significant  additional 
protection  of  the  environment.  The 
alternative  to  the  exemption  would  be  to 
require  literal  compliance  with  GDC  4. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(Operating  License)  for  Beaver  Valley 
Unit  2. 

Agencies  and  Persons  Contacted:  The 
NRC  staff  reviewed  the  applicants' 
request  and  apphcable  documents 
referenced  therein  that  support  this 
exemption  for  Beaver  Valley  Unit  2.  The 
NRC  staff  did  not  consult  other  agencies 
or  persons. 

Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  this  action.  Based  upon 
the  environmental  assessment,  the  staff 
concludes  that  this  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  request  for  exemption  dated 
Febniary  2, 1987,  as  supplemented 
February  13, 1987.  These  documents, 
used  in  the  NRC  staffs  technical 
evaluation  of  the  exemption  request  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC, 
and  at  the  Local  Public  Document  Room 
at  the  B.F.  Jones  Memorial  Library,  663 
Franklin  Avenue,  Aliquippa. 
Peimsylvania  15001.  The  staffs 
technical  evaluation  of  the  request  has 
been  published  in  Beaver  Valley  Unit  2 
Safety  Evaluation  Report,  Supplement  4 
(NUREG-1057,  Supplement  4)  and  is 
available  for  inspection  at  both 
locations  listed  above. 

Dated  at  Bethesda,  Maryland,  this  13th  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 

Lester  S.  Rubenstein. 

Director,  PWR  Project  Directorate  *2, 
Division  of  PWR  Licensing-A. 

(FR  Doc.  87-6798  Filed  3-26-B7:  8:45  am| 

BIUJNG  CODE  7S»0-01-M 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  arceptable  to  the  NRC  staff 
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for  implementing  specilic  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  speciflc 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  3.59,  "Methods  for 
Estimating  Radioactive  and  Toxic 
Airborne  Source  Terms  for  Uranium 
Milling  Operations,"  provides  guidance 
on  methods,  models,  data,  and 
assumptions  acceptable  to  the  NRC  staff 
for  estimating  airborne  emissions  of 
radioactive  and  toxic  materials  from 
various  steps  in  uranium  milling. 

Comments  and  suggestions  in 
connection  with:  (1)  Items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082, 
Washington,  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road.  Springfield. 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beckjord. 

Director.  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  87-6799  Filed  3-26-87;  8:45  am) 

BILUNQ  CODE  7590-01-11 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 


data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  3.60,  "Design  of  an 
Independent  Spent  Fuel  Storage 
Installation  (Dry  Storage)."  provides 
guidance  acceptable  to  the  NRC  staff  for 
use  in  the  design  of  a  dry  storage 
independent  spent  fule  storage 
installation.  This  guide  endorses,  with 
certain  exceptions  and  modifications. 
ANSI/ANS-57.9-1984.  "Design  Criteria 
for  an  Independent  Spent  Fuel  Storage 
Installation  (Dry  Storage  Type)." 

Comments  and  suggestions  in 
connection  with;  (1)  Items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  JYocedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington.  DC  20013-7082,  telephone 
(202)275-2060  or  (202)275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5385  Port  Royal  Road.  Springfield. 
VA  22181. 

(5  U.S.C.  S52(a)) 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 
Denwood  F.  Ross. 

Deputy  Director,  Office  of  Nuclear  Regulatory 

Research, 

[FR  Doc.  87-6800  Filed  3-26-87;  8:45  am] 

BILLINO  CODE  7580-01-M 


[Docket  »lo.  50-321] 

Georgia  Power  Co.,  et  al., 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Prior 
IHearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
57  issued  to  Georgia  Power  Company. 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia. 
City  of  palton.  Georgia  (the  licensee). 


for  the  operation  of  the  Edwin  I.  Hatch 
Nuclear  Plant.  Unit  1  located  in  Appling 
County,  Georgia. 

In  accordEince  with  the  licensees' 
application  for  amendment  dated  March 
4, 1987,  the  amendment  would  modify 
the  Technical  Specification  for  Hatch 
Unit  1  to:  (1)  Delete  certain  valves  from 
the  Table  3.7-4  that  lists  containment      , 
isolation  valves  subject  to  leak  rate 
testing  pursuant  to  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  (i.e., 
remove  the  Technical  Specification 
requirements  for  leak  testing  these 
valves).  (2)  correct  erroneous 
information  in  Table  3.7-4.  and  (3) 
change  the  pressure  at  which  the  main 
steam  isolation  valves  are  required  to  be 
leak  tested. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  Commission's  regulations. 

By  April  27. 1987,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  die  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  Rules  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the.  specific  aspect{s)  of  the 


Federal  Register  /  Vol.  52.  No.  59  /  Friday.  March  27,  1987  /  Notices 


9981 


subject  matter  of  the  proceeding  as  lo 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Mr. 
Daniel  R.  MuUer:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  coopy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel — Bethesda.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  and  to  Bruce  W. 
Churchill,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street.  NW.. 
Washington,  DC.  attorney  for  the 
licensee. 


Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)  through  (v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  4, 1987,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW..  Washington.  DC 
20555  and  at  the  Appling  County  Public 
Library,  301  City  Hail  Drive.  Baxley, 
Georgia. 

Dated  at  Bethesda,  Maryland,  this  20th  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer. 

Director,  BWR  Project  Directorate  #2, 
Division  of  BWR  Licensing. 
[FR  Doc.  87-6801  Filed  3-26-87;  8:45  am] 

BtLUNG  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  22-12239] 

Application  and  Opportunity  for 
Hearing;  Continental  Airlines,  Inc. 

March  23, 1987. 

Notice  is  hereby  given  that 
Continental  Airlines,  Inc. 
("Continental")  has  filed  an  application 
under  clause  (ii)  of  section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  by  the  Securities 
and  Exchange  Commission  (the 
"Commission")  that  the  trusteeships  of 
United  States  Trust  Company  of  New 
York  (the  "Trust  Company")  under  four 
indentures  are  not  so  likely  to  involve  a 
material  conflict  of  interest  under  the 
Act  as  to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Trust  Company  from 
acting  as  trustee  under  such  indentures. 

Section  310(b)  of  the  Act  provides,  in 
part,  that  if  an  indenture  trustee  under 
an  indenture  qualified  under  the  Act  has 
or  shall  acquire  any  conflicting  interest 
(as  defined  therein)  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  is  deemed  to  have  a 
conflicting  interest  if  it  is  acting  as 
trustee  under  a  qualified  indenture  and 


is  trustee  under  another  indenture  ol  the 
same  obligor. 
Continental  alleges  that: 
1.  As  of  September  30. 1986,  there 
were  outstanding  the  following 
securities  issued  by,  or  in  connection 
with  aircraft  financings  involving, 
Continental: 

(a)  $24,487,000  principal  amount  of 
3Vi%  Convertible  Subordinated 
Debentures,  due  May  1, 1992  (the  "3%% 
Debentures"),  issued  under  an  Indenture 
dated  as  of  May  1, 1967,  as  amended 
(the  "3Vi%  Debenture"),  between 
Continental  and  the  Trust  Company,  as 
successor  trustee.  The  Debentures  were 
registered  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  on  Form  S-1, 
as  amended  (File  No.  2-16377).  The 
Indenture  was  qualified  under  the  Act. 

(b)  First  Security  Bank  of  Utah, 
National  Association  ("First  Security"), 
as  owner  trustee,  had  outstanding  in 
connection  with  two  Continental  1980 
DC-10  aircraft  leveraged  lease 
financings  the  following  securities: 

(i)  $29,530,684.90  original  principal 
amount  of  Loan  Certificates,  issued 
under  a  Trust  Indenture  and  Security 
Agreement  No.  I  dated  as  of  August  20. 
1980.  between  First  Security,  as  owner 
trustee,  and  the  Trust  Company,  as  loan 
trustee,  as  supplemented  by  Trust 
Supplement  No.  1  dated  as  of  August  28, 
1980,  and  executed  by  First  Security,  as 
owner  trustee. 

(ii)  $29,542,041.41  original  principal 
amount  of  loan  Certificates,  issued 
under  a  Trust  Indenture  and  Security 
Agreement  No.  II  dated  as  of  August  25, 
1980,  between  First  Security,  as  owner 
trustee,  and  the  Trust  Company,  as  loan 
trustee,  as  supplemented  by  Trust 
Supplement  No.  1  thereto  dated 
September  25, 1980,  and  executed  by 
First  Security,  as  owner  trustee. 

The  Loan  Certificates  were  not 
registered  under  the  Securities  Act 
pursuant  to  the  exemption  contained  in 
section  4(2)  thereof.  The  related  Trust 
Indentures  and  Security  Agreements 
were  not  qualified  under  the  Act  in 
reliance  on  the  exemption  contained  in 
section  304(b)(1)  of  the  Act. 

The  obligation  for  payment  in  respect 
of  the  Loan  Certificates  is  not  the 
obligation  of  Continental,  but  is  the 
obligation  of  First  Security,  as  owner 
trustee. 

The  payment  of  each  series  of  Loan 
Certificates  is  secured  by  a  security 
interest  in  favor  of  the  Trust  Company, 
as  loan  trustee,  in  the  owner  trustee's 
right,  title  and  interest  in  (A)  a 
McDonnell  Douglas  DC-10-20  aircraft 
and  (B)  a  lease  of  the  aircraft  between 
the  owner  trustee  and  Continental, 
including  the  right  to  receive  rent.  Upon 
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the  default  of  Continental  under  either 
of  the  leases,  the  owner  trustee  has  the 
right  to  take  possession  of  and  tell  or 
relet  the  related  aircraft  and  to  receive 
liquidated  damages  as  set  forth  in  the 
leases  in  Heu  of  rent  due  and  to  become 
due. 

(c)  $17,806,200  principal  amount  of 
11%  Subordinated  Debentures  due  1996 
(the  "11%  Debentures"),  issued  under  an 
Indenture  dated  as  of  September  1, 1986 
(the  "11%  Debenture  Indenture") 
between  Continental  and  the  Trust 
Company,  as  successor  trustee.  The  11% 
Debentures,  which  are  unsecured,  were 
not  registered  under  the  Securities  Act, 
as  amended,  in  reliance  on  the 
exemptions  provided  by  section  4(2)  of 
the  Securities  Act  and  section  1145(b)  of 
the  Bankruptcy  Reform  Act  of  1978.  The 
11%  Debenture  Indenture  was  qualified 
under  the  Act  pursuant  to  an  application 
on  Form  T-3  (Registration  No.  22-15521). 
The  11%  Debenture  Indenture  was  filed 
as  Exhibit  T3C  to  that  application. 

2.  Although  Continental,  aa  lessee, 
makes  rental  payments  under  the  leases 
for  the  two  Continental  DC-10  aircraft 
to  the  owner  trustee.  Continental  is 
neither  the  obligor  nor  a  guarantor  of  the 
Loan  Certificates.  Accordingly,  in  its 
opinion.  Continental  is  not  an  obligor  of 
the  Loan  Certificates  pursuant  to  the 
definition  in  section  303(12)  of  the  Act  or 
within  the  meaning  of  section  310(b)  of 
the  Act. 

Continental  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  the  application,  and  all 
rights  to  specif  procedures  under  the 
Rules  of  Practice  of  the  Commission 
with  respect  to  its  application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-12239,  which  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room,  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
April  13, 1967,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  or  he 
may  request  that  he  be  notified  if  the 
Commission  orders  a  hearing.  Any  such 
communication  or  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  a  hearing,  the  reasons  for 
such  request,  and  the  issues  of  fact  of 
law  raised  by  the  application  which  he 
desires  to  controvert.  At  any  time  after 
such  date,  the  Commission  may  issue  an 
order  granting  the  application,  upon    " 
such  terms  and  conditions  as  the 


Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  and  for 
the  protection  of  investors,  unless  a 
hearing  is  ordered  by  the  Commission. 

For  the  Commission,  by  the  Division  of 
Corportation  Finance,  pursuant  to  delegated 
authority. 

lonatfaan  Katz. 

Secretary. 

(FR  Doc.  87-6723  Filed  3-26-87;  8:45  am] 

BtLUNO  CODE  MIO-OI-U 


DEPARTMENT  OF  STATE 
IPuMc  NoMm  1007] 

South  African  Parastatai  Organizations 

AGENCYt  Department  of  State. 
action:  Notice. 

summary:  a  revised  notice  is  given  of 
which  corporations,  partnerships,  and 
entities  are  deemed  to  be  "parastatal 
organizations"  for  purposes  of  the 
Comprehensive  Anti-Apartheid  Act  of 
October  2. 1986  (Pub.  L  99-^140). 
EFFECTIVE  DATE:  March  27. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Benjaminson,  Office  of  Southern 
African  Affairs  (202)  647-8433.  or  Lynda 
Clarizio,  Office  of  the  Legal  Adviser 
(202)  647-4110. 

SUPPLEMENTARY  INFORMATION:  Section 
303(a)  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1988  (Pub.  L.  9^-440). 
as  amended,  provides  that  no  article 
which  ii  grown,  produced,  manufactured 
by,  marketed,  or  otherwise  exported  by 
a  parastatal  organization  of  South 
Africa  may  be  imported  into  the  United 
States,  with  certain  limited  exceptions. 
Section  314  of  the  Act  prohibits  U.S. 
Government  procurement  from 
parastatal  organizations,  except  for 
items  necessary  for  diplomatic  and 
consular  purposes. 

Section  303(b)  of  the  Act  states  that 
the  terra  "parastatal  organization" 
means  a  corporation,  partnership,  or 
entity  o*vned,  controlled,  or  subsidized 
by  the  Government  of  South  Africa,  but 
does  not  mean  a  corporation, 
partnership,  or  entity  which  previously 
received  start-up  assistance  from  the 
South  African  Industrial  Development 
Corporation  but  which  is  now  privately 
owned.  Regulations  have  been 
promulgated  by  the  Department  of  the 
Treasury  to  implement  section  303 
(South  African  Transactions 
Regulations,  31  CFR  Part  545,  published 
on  November  19, 1986,  51  FR  41906). 

Executive  Order  No.  12571  of  October 
27, 1988  provides  that  the  Secretary  of 
State  is  responsible  for  determining 
which  corporations,  partnerships,  or 
entities  are  parastatal  organizations 


within  the  meaning  of  the  Act  Pursuant 
to  section  2  of  the  Executive  Order,  the 
Department  of  State  published  on 
November  19, 1986  a  public  notice 
identifying  167  firms  as  "parastatal 
organizations"  within  the  meaning  of  the 
Act  (Public  Notice  983,  51  FR  41912). 

As  the  notice  indicated,  this  list  of 
parastatal  organizations  was  not  all- 
inclusive.  The  list  was  based  on 
information  then  available  to  the  U.S. 
Government.  The  Department  of  State 
intends  periodically  to  revise  and 
update  the  list.  Before  making  a 
commitment  to  import  from  South 
Africa,  importers  may  wish  to  seek 
guidance  from  the  OHice  of  Southern 
African  Affairs  (AF/S),  Department  of 
State,  Washington,  DC  20520  (202-647- 
8433)  to  ascertain  whether  a 
corporation,  partnership,  or  entity  has 
been  identified  as  a  parastatal 
organization. 

This  notice  contains  a  revised  list  of 
parastatal  organizations  for  purposes  of 
the  Act.  Inaccuracies  in  the  names  of   i 
firms  identified  in  the  November  19, 
1988  notice  have  been  corrected.  In 
addition,  seventy-six  firms  that  did  not 
appear  on  the  November  19, 1986  list 
have  now  been  identified  as  parastatal 
organizations.  These  additions  provide 
information  on  the  subsidiaries  of 
previously-listed  parastatals  and  are 
based  on  other  information  that  has 
become  available  to  the  Department  of 
State  since  the  publication  of  the 
original  list. 

Thirteen  firms  identified  as  parastatal 
organizations  in  the  November  19, 1986 
notice  have  been  removed  from  the  list. 
One  of  these  firms,  the  Fisheries 
Development  Corp.  of  South  Africa,  has 
been  liquidated.  Another,  the  South 
African  Dried  Bean  Board,  has  been 
merged  into  the  South  African  Potato 
Board  (now  called  the  Potato,  Dried 
Bean  &  Grain  Sorghum  Board).  The 
remaining  eleven  firms  have  been 
removed  from  the  list  on  the  basis  of 
information  submitted  in  requests  to 
reconsider  their  classification  as 
parastatal  organizations.  Such  requests 
were  made  in  accordance  with  the 
procedures  set  forth  in  the  November  19, 
1988  notice,  which  provided  that  any 
person  believing  that  a  firm  should  be 
included  or  excluded  from  the  list  of 
parastatal  organizations  could  make  a 
request  in  writing  that  the  Department 
of  State  review  the  particular  case. 

Requests  were  submitted  to  the 
Department  to  review  the  status  of 
seventeen  finns  identified  as  parastatal 
organizations  in  the  November  19, 1986 
list.  On  December  23, 1986  (51  FR  45981) 
and  February  5, 1987  (52  FR  3731),  the 
Department  published  two  public 
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notices  inviting  interested  persons  to 
submit  any  written  comments  relevant 
to  the  Department's  review  of  the  status 
of  these  firms.  No  comments  were 
received. 

The  Department  determined  that  the 
submissions  made  on  behalf  of  the 
following  six  firms  failed  to  establish 
that  these  firms  were  not  owned, 
controlled,  or  subsidized  by  the  South 
African  Government:  Bophuthatswana 
National  Development  Corp.;  Council  for 
Scientific  and  Industrial  Research:  Putco 
Ltd.:  Rand  Water  Board;  South  Africa 
Wool  Board;  and  South  West  African 
Broadcasting  Corp.  These  firms  continue 
to  be  identified  as  parastatal 
organizations. 

Note.— Rand  Wafer  Board  is  included 
under  the  heading  of  "Water  Boards"  on  the 
revised  list. 

The  Department  determined  that  the 
submissions  made  on  behalf  of  the 
following  eleven  firms  established  that 
these  firms  were  not  owned,  controlled, 
or  subsidized  by  the  South  African 
Government  and  thus  should  not  be 
identified  as  parastatal  organizations: 
(KJAlein  Karoo  Landboukooperasie, 
Ltd.;  Andromeda  Electronic  Systems 
(Pty)  Ltd.;  Computer  Technology  (Pty) 
Ltd.  (Comtec);  Cooperative  Wine 
Growers  (KWV);  Mercedes  Datakor 
(Pty)  Ltd.;  Sasol  Ltd.  (and  subsidiaries); 
Siemens  Ltd.;  South  Africa  Sugar 
Association;  Thames  Wire  and  Cable 
(Pty)  Ltd.;  Tecnetics  (Pty)  Ltd.;  and 
Transvaal  Copper  Rod  Co.  Ltd.  These 
firms  have  been  removed  from  the  list  of 
parastatal  organizations.  Sasol  Ltd.  is 
removed  from  the  list  with  the 
understanding  that  information  will  be 
provided  to  the  Department  of  State 
every  six  months  on  the  firm's  behalf  as 
to  whether  Sasol  Ltd.  has  received 
during  that  period  a  fuel  levy  rebate 
such  as  one  certain  Sasol  Ltd. 
subsidiaries  received  prior  to  January 
1985  so  that  the  Department  could 
determine  whether  any  such  payment 
constitutes  a  subsidy  under  the  Act. 
Sasol  Three  (Pty)  Ltd.  remains  on  the 
hst. 

The  Department  of  State  will  continue 
to  accept  requests  to  reconsider  the 
classification  of  particular  firms  as 
parastatal  organizations.  Requests  made 
on  behalf  of  those  firms  originally 
identified  on  the  November  19, 1986  list 
must  be  made  within  one  month  of  the 
date  of  publication  of  this  notice. 
Requests  made  on  behalf  of  all  other 
firms  identified  on  the  list  below  must 
be  made  within  three  months  of  this 
date.  The  Department  of  State  will 
attempt  to  provide  a  response  to  all 
requests  at  the  end  of  this  three-month 
period. 


All  requests  must  be  submitted  in 
writing.  The  Department  of  State  may 
invoke  the  authorities  set  forth  in 
section  603(a)  of  the  Act  in  reviewing 
submissions.  Any  submission  should 
contain  detailed  information  as  to  the 
stock  ownership  and  composition  of  the 
board  of  directors  of  the  particular  firm, 
as  well  as  the  amount  of  any  financial 
assistance  received  by  such  firm  on 
preferential  terms  from  the  South 
African  Government.  Any  person  who 
willfully  makes  a  false  or  misleading 
statement  in  such  a  submission  will  be 
subject  to  the  civil  and  criminal 
penalties  set  forth  in  section  603  (b)  and 
(c)  of  the  Act  and  18  U.S.C.  1001. 

The  Department  of  State  wishes  to 
make  the  following  clarification 
concerning  the  Hst  of  parastatal 
organizations.  Placement  of  a  firm  on 
the  list  is  based  solely  on  an  economic 
judgment  as  to  the  degree  of  South 
African  Government  ownership,  control, 
or  subsidization  of  the  firm.  The  list  is 
not  intended  to  be  used  in  any  way 
except  to  prohibit  importation  into  the 
U.S.  of  articles  grown,  produced, 
manufactured  by.  marketed,  or 
otherwise  exported  by  firms  identified 
on  the  list  and  to  prohibit  U.S. 
Government  procurement  from  such 
firms. 

The  list  of  parastatal  organizations 
below  contains  the  heading  of 
"Government  of  the  Republic  of  South 
Africa."  It  is  the  intention  of  the 
Department  of  State  that  this  heading 
include  entities  which  are  part  of  the 
Government  of  South  Africa.  Such 
entities  are  generally  viewed  as 
parastatal  organizations  within  the 
meaning  of  the  Act. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States.  It  is 
excluded  from  the  procedures  of  5  U.S.C. 
553  and  554  and  Executive  Order  12291. 
It  implements  a  statutory  requirement 
that  entered  into  force  on  October  2, 
1986,  and  section  2  of  Executive  Order 
12571. 

In  accordance  with  these  authorities, 
the  following  have  been  identified  as 
South  African  parastatal  organizations: 
Agricultural  Control  Boards 
Banana  Board 
Canning  Fruit  Board 
Chicory  Board 
Citrus  Board 
Cotton  Board 
Dairy  Board 
Deciduous  Fruit  Board 
Dried  Fruit  Board 
Egg  Board 
Lucerne  Seed  Board 
Maize  Board 
Meat  Board 
Mohair  Board 
Oilseeds  Board 
Potato.  Dried  Bean  &  Grain  Sorghum  Board 


Rooisbos  Tea  Board 

South  African  Karakul  Board 

South  West  African  Karakul  Board 

(Namibia) 
Tobacco  Board 
Wheat  Board 
Wool  Board 
Agricultural  Corp.  of  Venda 
Agricultural  Development  Corp.  of 

Bophuthatswana 
Altana  (Pty)  Ltd. 

Aluminum  Investment  Co.  (Pty)  Ltd. 
Aluminum  Co.  of  South  Africa  (Pty)  Ltd. 
(Alusaf) 
Alustang  (Pty)  Ltd. 
Richigata  (Pty)  Ltd. 
Alzira  Financial  (Pty)  Ltd. 
Armaments  Corp.  of  South  Africa  (Pty)  Ltd. 
(Armscor) 
Atlas  Aircraft  Ltd. 
Eloptro  (Pty)  Ltd. 
Emani  Property  (Pty)  Ltd. 
Infloplan  Ltd. 
Kentron  (Pty)  Ltd. 
Konchem  (Pty)  Ltd. 
LyttJefon  Engineering  Works  Ltd. 
Musgrove  (Pty)  Ltd. 
Naschem  (Pty)  Ltd. 
Pretoria  Metal  Pressings  (Pty)  Ltd. 
Sonchem  (Pty)  Ltd. 
Swartklip  Products  (Pty)  Ltd. 
Atlantis  Diesel  Engines  (Pty)  Ltd. 
ADE  Behuisings  (Pty)  Ltd. 
Adepart  (Pty)  Ltd. 
Atlantis  Aluminum  (Pty)  Ltd. 
Atlantis  Foundries  (Pty)  Ltd. 
Finasco  (Pty)  Ltd. 
Atomic  Energy  Corp.  of  South  Africa  Ltd. 
Bophuthatswana  National  Development 
Corp. 
Bophuthatswana  Transport  Holdings 
Fish  Hoek  Hotel  (Pty)  Ltd. 
Mankue  Enterprises  (Pty)  Ltd. 
Heystekrand  Furniture  Factory  (Pty)  Ltd. 
T.A.B.  Bophuthatswana 
Central  Energy  Fund  (Pty)  Ltd. 
Ciskei  Agricultural  Corp. 

Tainton  Pineapple  Estate 
Ciskei  People's  Development  Bank 
CTC  Bus  Company 

Indwe  Commercial  Enterprises  (Pty)  Ltd. 
Ciskei  Small  Business  Corp. 
Commission  for  Fresh  Produce  Markets 
Community  Development  Fund 
Corporation  for  FHiblic  Deposits 
Council  for  Mineral  Technology  (MiNTEK) 
Council  for  Scientific  and  Industrial  Research 
South  African  Inventions  Development 
Corp. 
Department  of  Posts  and 
Telecommunications 
Deposit  Fund  for  Housing 
Development  Bank  of  Southern  Africa 
Duntex  Property  (Pty)  Ltd. 
ESCOM  (formerly  Electricity  Supply 

Commission] 
Export  Finance  Development  Corp. 
First  National  Development  Corp.  of  South 
West  Africa 
Melkor  (Pty)  Ltd. 
Okatana  Vulsfasie  (Pty)  Ltd. 
Windhoek  Wild  (Pty)  Ltd. 
Government  Motor  Transport  and  Trading 

Account 
Government  of  the  Republic  of  South  Africa 


oqn-^ 
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Government  Printing  Works 
Guardians'  Funds 
Hooggenoeg  Marketing  (Pty)  Ud. 
Human  Sciences  Research  Council 
Industrial  Development  Corp,  of  South  Africa 
Ltd.  (IDC) 

Industrial  Selections 

Konoil  (Pty)  Ltd. 

National  Selections 
Industrial  Minerals  Development  Co,  (Pty) 

Ltd. 
International  Karakul  Secretariat 
KaNgwane  Economic  Development  Corp.  Ltd- 
Kindoc  Investments  (Pty)  Ltd. 
Konbel  (Pty)  Ltd. 

KwaNdebele  Development  Corp.  Ltd. 
KwaZulu  Finance  and  Investment  Corp.  Ltd. 

Bambisanani  Nongoma  (Pty)  Ltd. 

Intaba  Motors  Ltd. 

Isithebe  Malt  Factory  (Pty)  Ltd. 

KwaZulu  Finance  (Pty)  Ltd. 

KwaZulu  Garment  Industries  Ltd. 

KwaZulu  Housing  Company  (Pty)  Ltd. 

KwaZulu  News  Agency  Ltd. 

KwaZulu  Truck  and  Bus  Ltd. 

Zululand  Furniture  Factory  (Pty)  Ltd. 
Land  and  Agricultural  Bank  of  South  Africa 

(Landbank) 
Land  and  Agricultural  Bank  of  South  West 

Africa 
Lebowa  Development  Corp.  Ltd. 

Dilokong  Chrome  Mine  (Pty)  Ltd. 

Lebowa  Transport  Company 
Light  Metals  Investment  Co.  (Pty)  Ltd. 
Marmain  (Pty)  Ltd. 
Mavaco  (Pty)  Ltd. 
Motor  Vehicle  Assurance  Fund 
Nabucco  Investments  (Pty)  Ltd. 
National  Building  and  Investment  Corp. 

(South  West  Africa) 
National  Marketing  Board 
National  Parks  Board  of  Trustees 
National  Road  Fund 
National  Supplies  Procurement  Fund 
Navik  (Pty)  Ltd. 

Oostra  Inmakers  (F>ty)  Ltd.  (Eastern  Packers] 
Phosphate  Development  Corp.  (Pty)  Ltd. 
(Foskor) 

Foskem  (Pty)  Ltd. 

Palafos  (Pty)  Ltd. 
Post  Office  Savings  Bank 
Public  Investment  Commissioners 
Putco  Ltd. 

African  Body  and  Coach  (Pty)  Ltd. 

Crown  Body  and  Coach  (Pty)  Ltd. 

Dubigeon  Plastics  SA  (Pty)  Ltd. 

Voms  (Pty)  Ltd. 

Voms  ParU  (Pty)  Ltd. 
QwaQwa  Agricultural  Co.  Ltd. 
QwaQwa  Development  Corp.  Ltd. 
Rehoboth  Finance  and  Development  Corp. 

Ltd. 
Reinsurance  Fund  for  Export  Credit  and 

Foreign  Investment 
Regional  Water  Service  Corporations 
Rosamond  Properties  (Pty)  Ltd. 
Rustenberg  Industrial  Finance  (Pty)  Ltd. 
Saldok  (Pty)  Ltd. 
Sapekoe  (Pty)  Ltd. 
Sapekoe  Ngome  Landgoed  (Pty)  Ltd. 
Sapekoe  Richmond  Landgoed  (Pty)  Ltd. 
Sapekoe  Sales  (Pty)  Ltd. 
Sasol  Three  (Pty)  Ltd. 
Satchem  (Pty)  Ltd. 

Shangaan/Tsonga  Development  Corp.  Ltd. 
Fumani  Gold  Mining  Co.  (Pty)  Ltd. 


Small  Busiaess  Development  Corp. 
South  African  Abattoir  Corp. 
South  African  Abattoir  Commission 
South  African  Banknote  Co.  (Ry)  Ltd. 
South  African  Broadcasting  Corp.  (SABC) 
South  African  Bureau  of  Standards  (SABS) 
South  African  Development  Trust 
South  African  Development  Trust  Corp.  Ltd. 
South  African  Gas  Distribution  Corp.  Ltd. 
South  Africa  Iron  and  Steel  Industrial  Corp. 
(ISCOR) 

Cape  Toivn  Iron  and  Steel  Works  (Pty)  Ltd. 

Coastal  Coal  (Pty)  Ltd. 

Dalestone  (Pty)  Ltd. 

Donkerhoek  Quartzite  (Pty)  Ltd. 

DunswaM  Iron  and  Steel  Works  Ltd. 

The  Durban  Navigation  CoUeries  (Pty)  Ltd. 

Grootagtiuk  Coal  Mine  Construction  Co. 

U^y)  Ud. 

Hackelt  8A  (Pty)  Ltd. 

Holbane  CoUery 

I  Stores  {Pty)  Ltd. 

Imcor  Tim  (Pty)  Ltd.  (Namibia) 

Imcor  Zinc  (Pty)  Ltd,  (Namibia) 

Iscor  Beiiin  (Pty)  Ltd. 

Iscor  Utility  Stores  (Pty)  Ltd. 

Minsa  (Pty)  Ltd. 

Pietersburg  Iron  Co.  (Pty)  Ltd. 

Steel  Sales  Co,  of  Africa 

Suprachtm  (Pty)  Ltd. 

Tshikondeni  Mining  Co.  (Pty)  Ltd. 

Vantin  (Pty)  Ltd. 

Vryheid  (Natal)  Railway  Coal  and  Iron  Co. 

Yskor  Landgoed  (Pty)  Ltd. 

Yskor  Newcastle  Grondesit  Ltd. 
South  African  Medical  Research  Council 
South  African  Mint 

Gold  Reef  City  Mint 
South  African  Reserve  Bank 
South  African  Tourism  Board 
South  African  Transport  Services 

South  African  Airways 

South  African  Harbours 

South  African  Pipeline 

South  African  Railways 

South  African  Road  Motor  Transport 
Services 
South  Atlantic  Cable  Co.  (Pty)  Ltd. 
Southern  Oil  Exploration  Corp.  (Pty)  Ltd. 
Southern  Oil  Exploration  Corp.  (South  West 

AfricaO  (Pty)  Ltd. 
South  West  African  Broadcasting  Corp, 
South  West  African  Water  and  Electricity 

Corp.  (Pty)  Ltd. 
State  Alluvial  Diggings 
State  Trust  Board 
ToUgate  Holdings  Ltd. 

Atlantis  Bus  Services  Ltd. 

Boland  Passenger  Transport  Ltd. 

Cape  Tramways  (Pty)  Ltd. 

Golden  Arrow  Bus  Service  Ltd. 

Springbok  Atlas  Safaris  (Pty)  Ltd, 
Transkei  Broadcasting  Corp. 
Transkei  Development  Corp.  Ltd. 

Albron  Foundary  (Pty)  Ltd. 
Tribal  Levies  and  Trust  Account 
Tusitala  (Pty)  Ltd. 

Union  Steel  Corporation  of  South  Africa  Ltd. 
(Usco) 

Avon  Wire  (Pty)  Ltd. 

Hall  and  Pickles  (Coastal)  (Pty)  Ltd, 

National  Materials  Service  Corp-  (Pty) 

Usco  Aluminum  Corp.  (Pty)  Ltd. 

Usco  Aluminum  Systems  (Pty)  Ltd. 

Usco  Huiseienaars  (Pty)  Ltd. 

Usco  Kqbelmaatskappy  (Pty)  Ltd. 


Veldmaster  (Pty)  Ltd. 

Veldmaster  Incorporated  (U.S.) 
United  Passenger  Transport  Investments 

(Pty)  Ltd. 
Urban  Transport  Fund 
Venda  Development  Corp.  Ltd. 

Aidec  Venda  (Pty)  Ltd. 

N.T.K.  Venda  (Pty)  Ltd. 

Thusani  Stone  Crushers  (Pty)  Ltd. 

Venbor  (Pty)  ltd. 

Vhavenda  Brickworks  (Pty)  Ltd. 
Virema  (Pty)  Ltd. 
Water  Boards  (all  South  African  Water 

Boards) 
Water  Research  Commission 

Dated:  March  20, 1987. 
Chester  A.  Crocl^er. 

Assistant  Secretary  for  African  Affairs. 
[FR  Doc.  87-6696  Filed  3-26-87;  8:45  am] 
BIUJN6  CODE  47ie-2e-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
March  20, 1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  44740 

Date  Filed:  March  18, 1987 

Due  Date  for  Answers,  Conforming 
Applicationa,  or  Motion  to  Modify 
Scope:  April  15. 1987 

Description:  Application  of  Highland 
Express  Airways,  Ltd.,  pursuant  to 
section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations  requests  a  foreign 
air  carrier  permit  to  engage  in  the 
foreign  air  transportation  of 
passengers,  cargo  and  mail  between 
New  York,  New  York  in  the  United 
States  and  Prestwick/ Glasgow  in  the 
United  Kingdom. 

PhylUs  T.  Kaylor, 

Chief  Documentary  Services  Division. 

FR  Doc.  87-6831  Filed  3~2^S7:  8>t5  am) 

BIUJNO  CODE  4910-62-M 
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National  Highway  Traffic  Safety 

Administration 

[Docket  No.  IP  87-04;  Motice  1) 

Mlcfielln  Tire  Corporation;  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

Michelin  Tire  Corporation,  of 
Woodbury,  New  York,  has  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncomphance  with  49  CFR  571.109. 
Motor  Vehicle  Safety  Standard  No.  109, 
New  Pneumatic  Tires,  on  the  basis  that 
it  is  inconsequential  as  it  relates  to 
motor  vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 


Paragraph  S4.3{f)  of  Federal  Motor 
Vehicle  Safety  Standard  No.  109,  New 
Pneumatic  Tires,  requires  the  words 
"tubeless"  or  "tube  type"  to  be 
permanently  molded  into  or  onto  both 
sidewalls  of  tires  as  applicable.  During 
the  period  )one  27, 1986.  to  January  9, 
1987,  Michelin  Tire  Corporation 
manufactured  and  shipped  145,627  P185/ 
70R13  MXL  tubele&s  tires  that  are  in 
noncompliance  with  Standard  No.  109. 
These  tires  either  lacked  the  word 
"tubeless"  on  both  sidewalls  or  had  the 
word  "tubeless"  mc^ed  on  one 
sidewall.  The  P185/70R13  MXL  is 
manufactured  only  as  a  tubeless  tire; 
therefore,  Michelin  believes  these  tires 
will  be  sold  and  used  as  tubeless  tires. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Michelin 
Tire  Corporation,  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 


Seventh  Street  SW..  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  wiQ 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  t>elow. 

Comment  dosing  date:  April  27, 19B7. 

(Sec.  102,  Pub.  L.  93-492.  88  Staf.  1470  (15 
U.S.C.  1417);  delegations  of  aothority  at  49 
CFR  1.50  and  49  CFR  SOIJ)) 
Issued  on  March  24, 1987. 
Barry  Felrice, 

Associate  Administrator  for  RuJemaJuag. 
[PR  Doc.  87-6724  Filed  3-26-87;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  April  3, 1987. 

place:  2033  K  Street  NW.,  Washington. 

DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[PR  Doc.  87-6849  Filed  3-25-«7;  10:58  amj 

BILUNG  CODE  63S1-01-II 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  April  10, 
1987. 

PLACE::  2033  K  Street,  NW.,  Washington. 

DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A  .  Webb. 

Secretary  of  the  Commission 

|FR  Doc.  87-6850  Filed  3-25-67;  10:58  am] 

BILLING  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  April  17. 
1987. 

PLACE:  2033  K  Street.,  NW.,  Washington. 
DC,  8th  Floor  Conference  Room. 
status:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Market  Survellance  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
]ean  A  .  Webb, 

Secretary  of  the  Commission 

[FR  Doc.  87-6851  Filed  3-25-87;  10:58  amj 

BILUNQ  CODE  e3S1-01-«l 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  April  24, 
1987. 


PLACE:  2033  K  Street,  N.W.,  Washington, 
DC,  8th  Floor  Conference  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters. 


I 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  87-6851  Filed  3-25-87;  10:58  am] 

BILUNQ  CODE  S351-01-M 

I 

1 

EQUAL  IMPLOYMENT  OPPORTUNITY 

COMMISSION 

TIME  AND  DATE:  2:00  p.m.  (eastern  time] 
Monday,  April  6, 1987. 
PLACE:  Clarence  M.  Mitchell.  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  E  Street,  NW.. 
Washington.  DC  20507. 
status:  Closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Closed 

1.  Litigation  Authorization;  General  Counsel 

Recomniendations. 

Note.— Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions.) 

Please  telephone  (202)  634-6748  at  all 
times  for  information  on  these 
meetings.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer  at  (202)  634-6748. 

Dated  and  issued:  March  25, 1987. 
Cynthia  C.  Matthews, 

Executive  Secretariat. 

[FR  Doc.  87-6896  Filed  3-25-87;  2:51  pm] 

BILUNG  CODE  e7S0-0e-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:37  a.m.  on  Thursday,  March  19, 
1987.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to: 

(A)(1)  Accept  the  bid  submitted  by  Stale 
Bank  of  De  Kalb,  De  Kalb,  Texas,  an  insured 


State  nonmeraber  bank,  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Red  River 
National  Bank  in  Clarksville,  Clarksville. 
Texas,  which  was  expected  to  be  closed  by 
the  Deputy  Comptroller  of  the  Currency, 
Office  of  the  Comptroller  of  the  Currency,  on 
Thursday,  March  19, 1987;  (2)  approve  the 
application  of  State  Bank  of  De  Kalb,  De 
Kalb.  Texas,  for  consent  to  purchase  certain 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  Red  River  National  Bank  in 
Clarksville,  Clarksville,  Texas,  and  for 
consent  to  establish  the  two  offices  of  Red 
River  National  Bank  in  Clarksville  as 
branches  of  State  Bank  of  De  Kalb;  and  (3) 
provide  such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c)(2)),  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction; 

(B)(1)  Accept  the  highest  acceptable  bid 
which  may  be  submitted  in  accordance  with 
the  "Instructions  for  Bidding"  for  a  purchase 
and  assumption  transaction,  or  (2)  in  the 
event  no  acceptable  bid  for  a  purchase  and 
assumption  transaction  is  submitted,  accept 
the  highest  acceptable  bid  for  an  insured 
deposit  transfer  transaction  which  may  be 
submitted,  or  (3)  in  the  event  no  acceptable 
bid  for  either  type  transaction  is  submitted, 
make  funds  available  for  the  payment  of  the 
insured  deposits  of  the  closed  bank,  with 
respect  to  each  of  the  following: 

(a)  Sweeny  Bank,  Sweeny,  Texas,  which 
was  expected  to  be  closed  by  the  Banking 
Commissioner  for  the  State  of  Texas  on 
Thursday,  March  19, 1987; 

(b)  Clarks  Fork  National  Bank.  Fromberg, 
Montana,  which  was  expected  to  be  closed 
by  the  Deputy  Comptroller  of  the  Currency, 
Office  of  the  Comptroller  of  the  Currency,  on 
Thursday,  March  19, 1987; 

(c)  Morocco  State  Bank,  Morocco,  Indiana, 
which  was  expected  to  be  closed  by  the 
Director  of  the  Department  of  Financial 
Institutions  for  the  State  of  Indiana  on  Friday, 
March  20, 1987;  and 

(d)  New  City  Bank,  Orange,  California, 
which  was  expected  to  be  closed  by  the 
Acting  Superintendent  of  Banks  for  the  State 
of  California  on  Friday,  March  20, 1987;  and 

(C)  Discuss  matters  relating  to  the  Madill 
Bank  and  Trust  Company,  Madill,  Oklahoma, 
which  was  expected  to  be  closed  by  the 
Acting  Bank  Commissioner  for  the  State  of 
Oklahoma  on  Friday,  March  20, 1987. 

At  that  same  meeting,  the  Board  also 
discussed  matters  relating  to  the 
Corporation's  corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency^,  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
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consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  do 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(2),  (c)(8).  (cM9)(AHii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  US.C  552b(c)(2),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  March  24, 1987. 
Federal  Depoeit  Insurance  CorpofBtion. 
Hoyle  L  RobiaMR. 

Executive  Secretary. 

(FR  Doc.  87-6860  Filed  3-25-87;  11:25  am) 

BILLING  CODE  <714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  March  31, 1987.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance: 

St.  George  Finance.  Inc.,  dba  St.  George 
Thrift  &  Loan,  an  operating  noninsured 
industrial  bank  located  at  10  North  400  East, 
St.  George.  Utah. 

Application  for  Federal  deposit 
insurance  and  for  consent  to  exercise 
full  trust  powers: 

Yasuda  Bank  and  Trust  Company  (U.S.A.). 
a  proposed  new  bank  to  be  located  at  One 
World  Trade  Center,  Suite  8833,  New  York 
City  (Manhattan),  New  York. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities: 

Colonial  Bank.  Montgomery,  Alabama,  an 
insured  State  member  bank,  for  consent  to 
purchase  the  assets  of  and  assume  the 
liabilities  of  First  Lee  County  Savings  and 
Loan  Association,  Opelika,  Alabama,  a  non- 
FDIC-insured  institution. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and  to 
establish  one  branch: 

The  Central  Bank,  Pleasureville,  Kentucky, 
a  State  nonmember  bank,  for  consent  to 
purchase  the  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  North 


PteasureviAe  Br«iM:)i  of  Reput>tic  Saving 
Bank,  FSa  Benton.  Kentucky,  a  non-FCHC- 
insured  institution,  and  for  consent  to 
establish  ttial  branch  aa  a  branch  of  Tke 
Central  Bank. 

Application  for  consent  to  purchase 
assets  and  assume  liabiKtiesr 

Midlantic  National  Bank/Merchants, 
Neptune,  New  (ersey.  for  conseat  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  three  branches  of 
Security  Savings  &  Loan  Association. 
Vineland.  New  Jersey,  a  non-FDlC-insured 
institution. 

Recommendations  regarding  the 
liquidattoo  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46.497-NR  (Amendment) 
Penn  Square  Bank.  National  Associalion. 
Oklahoma  City,  Oklahoma 
Case  No.  46,7B7-SR  (Amendment) 
West  Coast  Bank.  Los  Angeles  (Encino). 
California 
Case  No.  46,842-L  (Amendment) 
United  American  Bank  in  Knoxville, 
Knoxville,  Tennessee 
Case  No.  46.966-SR 
Sunshine  State  Bank,  South  Miami,  Florida 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications;  request,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Reports  of  the  Director,  Office  of  Corporate 
Audits  and  Internal  Investigations: 

Trend  Analysis  Report  re: 
Trend  Analysis  of  Liquidation  Site  Audit 
Results  (Memo  dated  February  19. 1987) 
Summary  Audit  Report  re: 
Continental  National  Bank  of  Kentucky. 
Louisville.  Kentucky  (2569)  (Memo  dated 
February  17. 1987) 
Summary  Audit  Report  re: 
Farmers'  Bank.  Trimble.  Teimessee  (2579) 
(Memo  dated  February  13, 1987) 
Summary  Audit  Report  re: 
Lubbock  Consolidated  Office  Cost  Center 
403  (Memo  dated  February  20, 1987) 
Summary  Audit  Report  re: 
LAMIS  System  Development  Project  Audit 
Report  (Memo  dated  February  25. 1987) 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
amendmends  to  Part  337  of  the  Corporation's 
rules  and  regulations,  entitled  "Unsafe  or 
Unsound  Banking  Practices."  which 
amendments,  with  respect  to  securities 
activities  of  subsidiaries  of  insured 
nonmember  banks  and  the  affiliate 
relationships  of  insured  nonmember  banks 
with  securities  companies,  would  (1)  revise 


the  existing  requirement  that  soch 
subsidiaries  and  affiliates  must  uae  separate 
offices  from  the  bank  that  share  no  commoB 
entrance  with  the  bank;  (2)  delete  the 
prohibition  against  such  subsidiaries  and 
affiliates  sharing  a  common  name  or  logo 
with  the  bank;  and  (3)  establish  certain 
affirmative  disclosure  requirements  to  the 
effect  that  investments  recommended,  offered 
or  sold  by  or  through  such  subsidiary  or 
affiliate  are  not  FDIC-insured  deposits,  that 
the  subsidiary  and  affiliate  are  separate 
organizatioas  from  the  bank,  and  that  the 
obligations  of  the  subsidiary  and  affiliate  are 
not  obligations  of  the  bank  and  are  not 
guaranteed,  warranted,  or  otherwise 
supported  by  the  bank. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  amendments  would  (1) 
clarify  and  revise  certain  definitions;  (2) 
reserve  the  authority  of  the  Corporation  with 
respect  to  the  definitions  of  "primary  capital" 
and  "secondary  capital;"  (3)  spenfy  that  the 
terms  and  conditions  to  which  capital 
instruments  are  subject  must  be  consistent 
with  safe  and  sound  banking  practices;  and 
(4)  limit  the  circumstances  in  which  the 
Corporation  will  not  approve  a  proposed 
merger  transaction  solely  because  the 
resulting  entity  does  not  meet  the 
Corporation's  minimum  capital  requirement. 

Memorandum  and  resolution  regarding  a 
proposal  relating  to  risk-based  capital  which 
would  (1)  add  a  risk-based  capital  measure 
(also  known  as  a  risk  asset  ratio)  to  be  used 
in  tandem  with  existing  capital  ratios,  and  (2) 
amend  the  definition  of  primary  capital  for 
purposes  of  computing  existing  capital  to 
total  assets  ratios. 

Memorandum  re:  Proposed  Statement  of 
Policy  for  Minimum  Disclosure  by  Insured 
State  Nonmember  Banks  which  statement  of 
policy  would  set  forth  the  various  types  of 
information  an  insured  state  nonmember 
bank  should  make  available  to  the  public 
upon  request. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  March  24. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  67-6861  Filed  3-25-87;  11:25  am] 

BILUNG  COOE  <714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday.  March  31, 1987, 
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the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552(b)  {c)(2).  {c)(4),  (c){6),  (c)(8),  and 
(c)(9)(A)(ii)  of  Title  5,  United  States 
Code,  to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceeding, 
terminatin-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 


Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsectiots  (c)(6),  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within'this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Memorandums  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

Discussion  Agenda: 

Application  for  Federal  deposit 
insurance: 

Brentwood  Thrift  and  Loan  Association,  an 
operating  noninsured  industrial  bank  located 
at  12300  Wilshire  Bouldevard,  Los  Angeles, 
California. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 


reassignments,  retirements,  separations, 
removals,  eta: 

Names  of  entployees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6]  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552(b)  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  March  24, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
[FR  Doc.  87-6862  Filed  3-25-87;  11:25  am] 

BILUNG  CODE  6714-01-U 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,   Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES  i 

ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 

SPACE  ADMINISTRATION 

48  CFR  Part  3 

[Federal  Acquisition  Circular  84-24] 

Federal  Acquisition  Regulation;  Anti- 
Kickback  Act  of  1986 

Correction 

In  rule  document  87-4219  beginning  on 
page  6120  in  the  issue  of  Friday, 
February  27, 1987,  make  the  following 
corrections: 

PART  3— [CORRECTED] 

1.  On  page  6121,  in  the  first  column,  in 
amendatory  instruction  2,  in  the  first 
line.  "3.503"  should  read  "3.502"  and  in 
the  second  line,  "3.501-1"  should  read 
"3.502-1". 

3.502-2    [Corrected] 

2.  On  the  same  page,  in  the  second 
column,  in  section  3.502-2(a),  in  the  first 
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line,  "Prohibit"  should  read  "Prohibits" 
and  "persons"  should  read  "person". 

3.  On  the  same  page,  in  the  same 
column,  in  section  3.502-2(d){l),  in  the 
first  line,  "office"  should  read  "officer". 

4.  On  the  same  page,  in  section  3.502- 
2(d)(2),  in  the  third  column,  in  the 
second  line,  "subcontractor"  should 
read  "subcontract". 

5.  On  the  same  page,  in  the  same' 
column,  in  section  3.502-2(e},  in  the  sixth 
line,  "is"  should  read  "it". 

6.  On  the  same  page,  in  the  same 
column,  in  section  3.502-2(h).  in  the  11th 
line,  "the  audit"  should  read  "audit  the". 

BILUNG  CODE  1S0S4)1-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  200,  203,  204,  213,  220, 
221,  222,  226,  227,  234,  235,  237,and 
240 

[Docket  No.  R-87-1294;  FR  1928] 

Single  Family  Mortgage  Insurance  on 
Hawaiian  Home  Lands 

Correction 

In  rule  document  87-5518  beginning  on 
page  8064  in  the  issue  of  Monday,  March 
16, 1987.  make  the  following  corrections: 

1.  On  page  8064,  in  the  third  column, 
under  Background,  in  the  second 
paragraph,  in  the  eighth  line,  insert  "a" 
between  "if  and  "Federal". 


2.  On  page  8065.  in  the  first  column,  in 
the  first  paragraph,  in  the  20th  line,  "of 
should  read  "on". 

3.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  fifth  line,  "of  should 
read  "on". 

4.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  12th  line,  "if  should  read  "in". 

5.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  fourth  line,  "or"  should 
read  "of". 

PART  200— [CORRECTED] 

6.  On  page  8067.  in  the  second  column, 
in  the  Authority,  in  the  first  line.  "Title" 
should  read  "Titles". 

§200.163    [Corrected] 

7.  On  the  same  page,  in  the  same 
column,  in  §  200.163(a)(2).  in  the  ninth 
line,  "mortgage"  should  read 
"mortgagor",  and  in  the  10th  line,  "in" 
should  read  "is". 

§203.439    [Corrected] 

8.  On  page  8068.  in  the  second  column, 
in  the  15th  line  from  the  bottom,  the 
section  number  should  read  "203.439". 

BILUNQ  CODE  1S05-01-O 


Friday 

March  27,  1987 


Part  II 


?f?Dar*n-ent  of 

services 

Food  and  Drug  Administration 

21  CFR  Part  358 

Wart  Remover  Drug  Products  For  Over- 
the-Counter  Human  Use;  Tentative  Final 
Monograph;  Notice  of  Proposed 
Rulemalcing 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  358 

(Docket  No.  80N-0238) 

Wart  Remover  Drug  Products  for 
Over-The-Counter  Human  Use; 
Tentative  Final  Monograph 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
reproposal  of  the  tentative  final 
monograph  (proposed  rule)  for  over-the- 
counter  (OTC)  wart  remover  drug 
products  to  reflect  new  data  and 
information.  This  reproposal  is  part  of 
the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
May  26. 1987.  New  data  relating  to  this 
notice  by  March  27, 1988.  Comments  on 
the  new  data  by  May  27, 1988.  These 
dates  are  consistent  with  the  time 
periods  specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
economic  impact  determination  by  July 
27. 1987. 

ADDRESS:  Written  comments,  objections, 
or  requests  for  oral  heariog  to  the 
Dockets  Manageraent  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertsoa  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8000. 
SUPPLEMENTARY  INFORMATIOIt  In  the 
Federal  Register  of  October  3, 1980  (45 
FR  65609),  FDA  published,  «nder 
§  330.10(a)(6)  (21  CFR330.M)(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  wart 
remover  drug  products,  together  with  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
External  Drug  Products,  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  this  drug  class.  The  agency's 
proposed  regulation,  in  the  form  of  a 
tentative  final  monograph,  for  OTC  wart 
remover  drug  products  was  published  in 
the  Federal  Register  of  September  3, 
1982  (47  FR  39102).  Interested  persons 
were  invited  to  file  by  November  2, 1982, 


written  commeBts,  objections,  or 
requests  for  oral  hearing  before  fl» 
Corami9»ioner  of  Food  and  Dmgs 
regarding  the  proposal. 

In  the  Federal  Register  of  lanuary  5, 
1982  (47  FR  522),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a^JJ,  an 
advancetl  notice  of  proposed  ivleiBakiDg 
to  establsh  a  monograph  for  OTC  com 
and  callus  remover  drug  prodwctc.  Tbe 
agency's  proposed  regulation,  in  tbe 
form  of  a  tentative  final  monogra^,  for 
OTC  coiti  and  callus  remover  itvg 
products  was  published  in  theFedwai 
Register  of  February  20, 1987  (SZ  FR 
5412).  In  developing  that  propasaiihe 
agency  recognized  that  althou^lhe 
etiology  and  pathology  of  corns  and 
calluses  is  different  from  that  of  w«f1«, 
the  Category  I  active  ingretfient 
salicylic  acid,  and  its  mode  of  «ctk)a 
keratolyjis,  is  common  to  both 
rulemakings. 

Because  no  comments  were  vobmitted 
to  the  advance  notice  of  proposed 
rulemaking  for  OTC  wart  remowerdrng 
products,  the  agency's  tentative  final 
monograph  on  OTC  wart  remover  dro^ 
products  proposed  only  minor  changce 
from  the  Panel's  recommendations. 
However,  a  number  of  comments  as  well 
as  other  data  and  information  were 
submitted  in  response  to  the  publication 
of  the  advance  notice  of  proposed 
rulemaking  for  OTC  corn  and  callus 
remover  drug  products.  Based  oo  that 
new  da^  aed  information,  the  agescy 
proposed  a  nun&er  of  changes  in  Il»e 
tentative  final  monograph  for  OTC  corn 
and  callas  drug  products  (52  FR  S«12|. 

Becaute  of  the  similarities  aad 
overlap  l»et;(veeB  the  rulemakinge  for 
OTC  com  and  callus  remover  drag 
products  and  OTC  wart  remover  drug 
products,  the  agency  is  proposing 
modifications  in  the  tentative  fioal 
monograph  for  OTC  wart  remover  drug 
products  to  be  consistent  with  lite 
tentative  final  monograph  for  OTC  com 
and  caU«s  remover  drug  products. 
Because  of  the  number  of  chains,  the 
agency  is  restating  its  position  an  the 
e»tabli«Jineat  of  a  monograph  ior  OTC 
wart  remover  drug  products  by 
repropofling  Subpart  B  of  Part  3S»  (21 
CFR  Part  358  Subpart  B).  Final  agency 
action  on  this  matter  will  occur  with  the 
publication  at  a  future  date  of  a  Snai 
monograph,  which  will  be  a  final  nde 
establishing  a  monograph  for  OTC  wart 
remover  drug  products.  The  defmition  of 
a  wart  remover  drug  product  has  been 
revised  lo  be  consistent  with  the  corn/ 
callus  tentative  final  monograph. 

A  summary  of  the  proposed  dbaoges 
and  modifications  that  appear  in  the 
reproposed  tentative  final  mono 
follows: 


(1)  The  tentative  final  monograph  has 
been  expanded  to  also  include  the  use  of 
a  plaster  vehicle  containing  12  to  40 
percent  salicylic  acid.  In  addition,  the 
JIgency  is  proposing  the  term  "collodion- 
Hce"  in  place  of  "a  collodion  vehicle"  in 
describing  the  vehicle  for  liquid 
formulations  of  OTC  wart  remover  drug 
products.  The  definition  of  a  wart 
reaasver  drug  product  also  has  been 
re*wed  to  be  consistent  with  the 
defmition  of  a  corn  and  callus  remover 
■drug  product,  as  proposed  in  §  358.503(a) 
off  the  tentative  final  monograph  for 
OTC  corn  and  callus  remover  drug 
products. 

(2)  A  number  of  the  warnings  have 
been  revised  to  conform  with  the 
waraiags  proposed  in  §  338.550(c)  of  the 
tentative  final  monograph  for  OTC  com 
and  callus  remover  drug  products. 

(3)  The  directions  for  use  of  wart 
remover  drug  products  have  been 
revised  to  be  similar  to  those  proposed 
in  §  338.550(d)  of  the  tentative  final 
aonograph  for  OTC  corn  and  callus 
remover  drug  products. 

(4)  Other  dianges  have  been  made  to 
conform  to  the  format  and  content  of 
other  recent  OTC  drug  tentative  final 
monographs,  e.g.,  the  provision  for  other 
truthful  and  nonmisleading  statements 
has  been  included  in  the  indications 
section.  • 

(5)  Because  of  the  changes 
summarized  above,  many  of  the  ' 
paragraphs  within  the  various  sections 
have  been  redesignated. 

Interested  persons  may  communicate 
with  the  agency  about  the  submission  of 
data  and  information  relating  to  this 
aetice  by  following  the  procedures 
outlined  in  the  agency's  policy  statement 
published  in  the  Federal  Register  of 
September  29. 1981  (46  FR  47740)  and 
clarified  April  1, 1983  (48  FR  14050).  That 
policy  statement  includes  procedures  for 
the  submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 

The  agency  has  examined  the 
ecoBOBuc  consequences  of  this  proposed 
ndemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
<rf  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
ruJe  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
tberefore  concludes  that  not  one  of  these 
rules,  including  this  proposed  rule  for 
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OTC  wart  remover  drug  products,  is  a 
major  nile. 

The  agency  has  determined  ttiat  under 
2i  CFR  25.24(c)(6)  that  this  action  is  of  fil 
type  that  does  hot  individually  or 
cumulatively  have  a  significant  effect  oh 
the  hiimah  environment.  Therefore, 
neither  ah  environmental  assessment 
nor  an  environrhehlai  impact  statement 
is  required. 

Interested  persons  may,  oh  or  before 
May  26, 1§87.  submit  to  (he  tiockets 
Management  branch  (i^t■A-jb5J.  Food 
and  Drug  Adrhinistfatioh,  Rm.  4-62,  5600 
Fishers  Lane,  Rdckville,  MD  2d657, 
written  comments,  objections,  or 
requests  for  oral  hearing  beforfe  the 
Commissioner  on  the  propbsed 
regulation.  A  rfequest  for  an  oral  heaHttg 
must  specify  points  to  bfe  covered  arid 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  July  27, 1987.  Three  copies  of  all 
comments,  objections,  and  requests  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments, 
objections,  and  requests  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
March  27, 1988,  may  also  submit  in 
writing  new  data  relating  to  this  notice. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  May  27, 1988. 
These  dates  are  consistent  with  the  time 
periods  specified  in  the  agency's  final 
rule  revising  the  procedural  regulations 
for  reviewing  and  classifying  OTC 
drugs,  published  in  the  Federal  Register 
of  September  29. 1981  (46  FR  47730). 
Three  copies  of  all  data  and  comments 
on  the  data  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy, 
and  all  data  and  comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Data  and  comments  should 
be  addressed  to  the  Dockets 
Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Data  and  comments  submitted  in 
response  to  the  tentative  final 
monograph  for  OTC  wart  remover  drug 
products,  published  in  the  Federal 
Register  of  September  3, 1982  (47  FR 
39102),  have  not  yet  been  evaluated  by 
the  agency.  Persons  who  previously 
submitted  data  and  comments  may  wish 


to  reevaluate  them  in  light  of  this 
reproposed  tentative  finaj  monograph. 

Data  and  comments  submitted  ii;i 
response  to  this  reproposdl  as  well  as 
data  and  comments  submitted  in 
response  to  tfi^  tedtdtivg  Rriai 
monograph  published  in  the  Federal 
Register  of  September  3, 1982  (47  FR 
39102),  will  be  fcbnsitierfed  by  thfe  agency 
in  establishing  a  final  monogfafjh.  Data 
subriiitted  kmt  thte  cldSihg  bf  the 
adttlihistrativte  record  6h  May  27',  1988, 
will  be  reviewed  by  the  agency  only 
after  a  final  monograph  is  published  In 
the  Federal  Register,  unlfess  the 
Comiriissionfer  finds  good  bdtlsfe  has 
been  dhowh  that  Warranto  earlier 
consideration. 

List  of  Subjects  in  2l  CFR  Part  358 

Labeling,  Over-the-counter  drugs, 
Wart  remover  drug  products. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  Part 
358  (proposed  in  the  Federal  Register  of 
September  3, 1982;  47  FR  39108),  Subpart 
B  to  read  as  follows: 

PART  358— MISCELLANEOUS 
EXTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 


Sut>part  B— Wart  Remover  Drug  Products 

Sec. 

358.101     Scope. 
358.103    Definitions. 

358.110    Wart  remover  active  ingredients. 
358.150    Labeling  of  wart  remover  drug 
products. 
Authority:  Sees.  201  (p).  502,  505,  701,  52 
Stat.  1041-1042  as  amended,  1050-1053  as 
amended,  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321(p),  352,  356. 
371):  5  U.S.C.  553;  21  CFR  5.10  and  5.11. 


Subpart  B— Wart  Remover  Drug 
Products 

§  358.101    Scope. 

(a)  An  over-the-counter  wart  remover 
drug  product  in  a  form  suitable  for 
topical  application  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each  of  the 
conditions  in  this  subpart  and  each  of 
the  general  conditions  established  in 

§  330.1. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§358.103    Definitions. 
As  used  in  this  subpart: 


(a)  Wart  remover  drug  product.  A 
topical  agent  used  for  the  removal  of 
common  or  plantar  warts. 

(b)  Collodion-like  vehicle.  A  solution 
containing  pyroxylin  (nitrocellulose)  in 
an  appropriate  nonaqueous  Solvent  that 
leaves  a  transparent  cohesive  film  when 
applied  to  the  skin  in  a  thin  layer. 

(c)  Plaster  vehicle.  A  fabric,  plastic,  or 
other  suitable  backing  material  in  which 
medication  is  usually  incorporated  for 
topical  application  to  the  skin. 

§  398. 1 10    Wart  remover  active 
IngredWnts. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  Within  the  specified  concentration 
arid  in  the  dbSage  forth  established  for 
each  IHgredient: 

(a)  Salicylic  acid  12  to  40  percent  in  a 
plaster  vehicle. 

(b)  Salicylic  acid  5  to  17  percent  in  a 
collodion-like  vehicle. 

§358.150    LJt>eling  of  wart  remover  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "wart  remover." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  any  of  the  phrases  listed 
in  this  paragraph  (b).  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 
paragraph,  may  also  be  used,  as 
provided  in  §  330.1(c)(2),  subject  to  the 
provisions  of  section  502  of  the  act 
relating  to  misbranding  and  the 
prohibition  in  section  301(d)  of  the  act 
against  the  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
unapproved  new  drugs  in  violation  of 
section  505(a)  of  the  act. 

(1)  "For  the  removal  of  common  warts. 
The  common  wart  is  easily  recognized 
by  the  rough  'cauliflower-like' 
appearance  of  the  surface." 

(2)  "For  the  removal  of  plantar  warts 
on  the  bottom  of  the  foot.  The  plantar 
wart  is  recognized  by  its  location  only 
on  the  bottom  of  the  foot,  its  tenderness, 
and  the  interruption  of  the  footprint 
pattern." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  products  containing  any 
ingredient  identified  in  §  358.110.  (i)  "For 
external  use  only." 

(ii)  "Do  not  use  this  product  if  you  are 
a  diabetic  or  have  poor  blood 
circulation,  except  under  the  advice  and 
supervision  of  a  doctor." 
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[mj    uo  not  use  on  irntaiea  skin  or  on 
any  area  that  is  infected  or  reddened." 

(iv)  "If  discomfort  persists,  see  your 
doctor." 

(v)  "Do  not  use  on  moles,  birthmarks, 
warts  with  hair  growing  from  them, 
genital  warts,  or  warts  on  the  face  or 
mucous  membraces." 

(2)  For  any  product  formulated  in  a 
flammable  vehicle,  (i)  The  labeling 
should  contain  an  appropriate 
flammability  signal  word,  e.g., 
"extremely  flammable,"  "flammable," 
"combustible,"  consistent  with  16  CFR 
1500.3(b)(10). 

(ii)  "Keep  away  from  fire  or  flame." 

(3)  For  any  product  formulated  in  a 
volatile  vehicle.  "Cap  bottle  tightly  and 
store  at  room  temperature  away  from 
heat." 


(4)  For  any  product  formulated  in  a 
collodion-like  vehicle,  (i)  "If  product 
gets  into  the  eye,  flush  with  water  for  15 
minutes." 
(ii)  "Avoid  inhaling  vapors." 
(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing  salicylic 
acid  identified  in  §  358.110(a).  "Wash 
affected  area  and  dry  thoroughly."  (If 
appropriate:  "Cut  plaster  to  fit  wart.") 
"App^  medicated  plaster.  Repeat 
procedure  every  48  hours  as  needed 
(until  wart  is  removed)  for  up  to  12 
weeki." 

(2)  For  products  containing  salicylic 
acid  identified  in  §  358.510(b).  "Wash 
affected  area  and  dry  thoroughly.  Apply 


one  drop  at  a  time  to  sufficiently  cover 
each  wart.  Let  dry.  Repeat  this 
procedure  once  or  twice  daily  as  needed 
(until  wart  is  removed)  for  up  to  12 
weeks."  j 

(e)  The  word  "physician"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
section. 

(0  The  phrase  "or  podiatrist"  may  be 
used  in  addition  to  the  word  "doctor"  in 
any  of  the  labeling  statements  in  this 
section  when  a  product  is  labeled  with 
the  indication  identified  in 
§  358.150(b)(2). 

Dated:  February  1, 1987. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  87-6703  Filed  3-26-87;  8;45  am]         i 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  175 

(Docket  No.  HM-36B;  Notice  87-3] 

Detailed  Hazardous  Materials  Incident 
Reports 

AGENCY:  Office  of  Hazardous  Materials 
Transportafion,  Research  and  Special 
Programs  Administration,  DOT. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  several 
changes  to  the  Research  and  Special 
Programs  Administration's  (RSPA's) 
system  of  collecting  information  on 
incidents  involving  the  transportation  of 
hazardous  materials. 

The  proposed  amendment  would 
revise  the  hazardous  materials  incident 
report  form — DOT  F  5800.1— to  provide 
more  meaningful  and  comprehensive 
incident  data,  especially  in  terms  of 
incident  causation  and  consequent 
factors;  and  carriers  would  be  required 
to  maintain  a  copy  of  the  incident  report 
forms  submitted  to  RSPA  for  a  period  of 
two  years.  In  addition,  the  proposed 
amendment  would  expand  the  present 
requirement  that  RSPA  be  notified,  at 
the  earliest  practicable  moment,  of  the 
occurrence  of  certain  events  (e.g. 
incidents  involving  fatalities,  suspected 
radioactive  contamination)  relating  to 
the  transportafion  of  hazardous 
materials  to  include  events  resulting  in 
evacuations,  the  shutdown  or  closure  of 
major  transportation  arteries,  and 
instances  where  an  aircraft  is  forced  to 
deviate  from  its  planned  course,  or  is 
required  to  make  an  unscheduled 
landing.  The  proposed  amendment 
would  also  require  that  all  carriers 
involved  in  a  hazardous  materials 
incident  provide  assistance  to  an 
authorized  representative  of  the 
Department  of  Transportation  (DOT)  in 
any  follow-up  investigations  or  special 
studies  which  DOT  might  undertake  in 
connection  with  the  incident. 

The  intended  effect  of  these  actions  is 
to  enhance  the  Department  of 
Transportation's  capability  to  evaluate 
the  effectiveness  of  existing  regulations; 
and  to  determine  the  need  for  regulatory 
changes  to  cover  new  or  emerging 
transportation  safety  problems. 

DATE:  Comments  must  be  received  on  or 
before  July  29, 1987. 
ADDRESS:  Address  comments  to: 
Dockets  Branch,  Office  of  Hazardous 
Materials  Transportation,  DHM-30, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  be  submitted,  if 
possible,  in  five  copies.  Persons  wishing 
to  receive  confirmation  of  receipt  of 
their  comments  should  include  a  self- 
addressed  stamped  post  card.  The 
Dockets  K'anch  is  located  in  Room  8426, 
Nassif  Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Public  dockets 
may  be  reviewed  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  S.  Nalevanko,  Policy  Development  and 
Information  Systems  Division,  DHM-61, 
Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
Transportation,  Washington,  DC  20590, 
Telephone  (202)  366-^484,  or  Irving  R. 
Abis,  Standards  Division,  DHM-12. 
Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
Telephone  (202)  366-^1488. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  16, 1984,  (49  FR  10042. 
March  16. 1984),  RSPA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  Docket  No.  HM- 
36B,  inviting  comments  on  two  major 
issues  cotlceming  the  Department's 
collection  of  information  on  hazardous 
materials  transportation  incidents. 

The  first  issue  was  whether  the 
present  criteria  for  submitting  detailed, 
written  reports  on  hazardous  materials 
incidents  should  be  changed  and,  if  so, 
what  the  new  criteria  should  be. 
Currently,  written  reports  must  be 
submitted  if  the  incident  requires  a 
telephonic  notice  under  §  171.15;  or  if. 
under  §  171.16,  there  is  an 
"unintentional  release"  of  a  hazardous 
material  (not  involving  consumer 
commodities,  batteries,  paints,  and 
related  materials  in  packagings  of  five 
gallons  or  less). 

The  seoond  issue  was  whether  the 
current  incident  report  form — F5800.1 — 
should  be  changed  and,  if  so,  what  the 
nature  of  this  change  should  be. 

In  response  to  Docket  No.  HM-36B, 
RSPA  received  written  comments  from 
27  different  public  and  private 
organizations.  One  additional  comment 
was  entered  into  the  Docket  as  a  result 
of  a  public  meeting  on  the  subject,  held 
on  May  1, 1984,  in  Washington,  DC. 
Each  comment  has  been  carefully 
considered  in  preparing  this  Notice  of 
Proposed  Rulemaking. 

Resolution  of  Issues  Raised  in  the 
ANPRM 

Changing  the  current  criteria  for  the 
submission  of  written  hazardous 
materials  incident  reports. 


The  ANPRM  requested  comments  on 
whether  it  would  be  desirable  to  change 
the  current  criteria  for  the  submission  of 
written  reports,  especially  for  hazardous 
materials  incidents  involving  non-bulk 
packagings  (generally,  with  a  capacity 
of  110  gallons  or  less).  The  ANPRM 
suggested  the  possibility  that  such 
packagings  might  be  exempted  from  the 
current  reporting  requirements,  except 
for  incidents  resulting  in  a  fatality  or  an 
injury,  or  meeting  a  certain  number  of 
other  criteria. 

Based  on  an  analysis  of  the  comments 
received,  RSPA  has  decided  not  to 
exempt  non-bulk  packaging  from  the 
requirement  of  written  incident  reports. 
Among  the  reasons  for  this  decision  are 
the  following. 

First,  the  current  reporting  criteria  are 
an  important  and  necessary  means  to 
enable  field  investigators  to  monitor 
hazardous  materials  shippers,  carriers, 
and  packaging  manufacturers  of 
hazardous  materials  packages  for 
compliance  with  the  hazardous 
materials  regulations;  and  to  determine 
if  a  specific  carrier,  shipper  or 
manufacturer  is  having  problems  with  a 
particular  package.  This  investigatory 
function  pertains  to  both  large  and  small 
packages  and  cannot  be  limited  to  large 
packages  alone. 

Second,  RSPA  has  a  rulemaking 
project  under  Docket  HM-181,  entitled 
"Performance-Oriented  Packaging 
Standards,"  (47  FR  16268,  April  15, 1982) 
which,  among  other  things,  proposes  to 
make  the  DOT  hazardous  materials 
regulations  performance  standards  as 
they  pertain  to  non-bulk  packagings. 
This  will  provide  greater  flexibility  to 
both  manufacturers  and  shippers  in  the 
design  and  utilization  of  packagings  for 
hazardous  materials.  The  proposed 
standards  would  apply  to  packages  with 
a  capacity  of  450  liters  or  less  for  liquids 
or  400  kilograms  or  less  for  solids. 
Exempting  incidents  involving  small 
packages  from  a  reporting  requirement 
would  disrupt  the  continuity  of  RSPA's 
existing  data  base,  and  limit  its  ability 
to  make  comparative  safety  analyses 
and  evaluate  the  record  of  the  proposed 
performance  packaging  standards. 

Finally,  the  current  reporting  criteria 
do  not,  either  In  the  aggregate  or  in 
terms  of  individual  carriers,  constitute 
an  excessive  economic  or  administrative 
burden  to  the  transportation  industry. 
The  reduction  in  the  costs  to  carriers 
that  would  result  from  eliminating  the 
current  requirement  to  report  all 
incidents  involving  non-bulk  hazardous 
materials  packages  would  not  exceed 
$336,000  annually.  This  is  not  an 
excessive  cost  when  shared  by  the 
thousands  of  companies  engaged  in  the 
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transportation  of  hazardous  materials. 
Moreover,  several  of  the  commenters  to 
the  ANPRM  who  were  opposed  to 
changing  the  current  reporting  criteria 
pointed  to  several  "benefits"  that  might 
be  lost  through  the  elimination  of  the 
current  requirement  to  report  all 
hazardous  materials  incidents.  These 
benefits  include  such  things  as  tracking 
the  prospective  performance  record  of 
the  packaging  standards  associated  with 
Docket  HM-181:  facilitating  the 
effectiveness  of  the  compliance  and 
inspection  programs  of  Federal,  state 
and  local  agencies;  and  improving  the 
decisionmaking  process  of  DOTs 
operating  administrations.  These 
"benefits",  while  almost  impossible  to 
quantify  in  dollar  terms,  would  not  have 
to  be  very  large  before  they  would 
annually  exceed  $336,000  and  the 
information  obtained  would  begin  to 
pay  for  itself.  This  figure  is  close  to  the 
average  socioeconomic  benefit  RSPA 
associates  with  the  avoidance  of  a 
single  serious  injury  resulting  from  a 
hazardous  materials  incident.  RSPA 
believes  that  the  benefits  of  continuing 
with  the  current  reporting  criteria  (and 
even  incrementally  strengthening  its 
information  collection  efforts,  as 
discussed  later)  exceed  the  costs. 

The  principal  reason  cited  by  the 
commenters  who  supported  the  idea 
that  the  current  criteria  should  be 
changed  so  as  to  reduce  the  number  of 
incidents  reported  is  that  the  criteria 
result  in  the  reporting  of  "tiny"  or 
"insignificant"  spills  of  hazardous 
materials.  This  viewpoint,  however, 
misconstrues  two  of  the  primary 
purposes  behind  the  current  reporting 
criteria.  In  terms  of  the  current  reporting 
criteria,  knowing  that  a  particular 
package  failed  in  transportation — 
regardless  of  whether  the  package 
resulted  in  the  spillage  of  an  ounce,  55 
gallons,  or  more  than  100  gallons  of 
hazardous  materials — is  fundamental  to 
RSPA's  regulatory  safety  program.  RSPA 
is  concerned  with  minimizing  the 
likelihood  that  packages  containing 
hazardous  materials  will  fail  in 
transportation,  and  it  is,  therefore, 
interested  in  package  failure  rates  quite 
apart  from  the  amount  of  material 
spilled.  On  the  other  hand,  RSPA  is  also 
interested  in  knowing  the  amount  of 
material  that  is  spilled:  and  this  includes 
small  spills.  Small  spills  may  become 
large  and  serious  spills  under  a  variety 
of  circumstances  (e.g.,  late  discovery,  or 
if  immediate  and  effective  remedial 
action  is  not  taken),  and  the  knowledge 
obtained  about  small  spills  may  be  used 
to  prevent  large  spills  from  occurring. 
For  these  reasons,  RSPA  also  has  a  vital 
interest  in  knowing  the  full  spectrum  of 


spillage  rates  associated  with  hazardous 
materials  packagings,  and  it  does  not 
view  "spill  size"  as  an_appropriate 
criterion  for  exempting  non-bulk 
packages  from  reporting  requirements. 

Although  RSPA  has  decided  not  to 
propose  changes  to  the  current  §  171.16 
criteria  for  the  submission  of  detailed 
hazardous  materials  incident  reports, 
RSPA  is  proposing  in  this  notice  to 
amend  §  171.15  to  include  three 
additional  criteria  for  the  immediate 
(telephonic)  notification  of  RSPA  of 
certain  types  of  hazardous  materials 
incidents.  Under  §  171.16(a),  any 
incident  satisfying  the  following 
proposed  new  criteria  also  would  have 
to  be  the  subject  of  a  detailed  hazardous 
materials  incident  report: 

(1)  The  evacuation  of  one  or  more 
properties  adjacent  to  the  property  on 
which  the  incident  occurs. 

(2)  The  closure  or  shutdown  of  one  or 
more  major  transportation  arteries  or 
facilities  for  one  hour  or  more. 

(3)  The  forced  deviation  of  an  aircraft 
from  its  planned  course,  or  its 
unscheduled  landing. 

The  first  type  of  incident  for  which  it 
is  proposed  that  RSPA  be  given 
immediate  notification  involves  a 
reporting  criterion  that  originally 
appeared  in  the  ANPRM.  There,  it  was 
suggested  that  all  incidents  involving  the 
evacuation  of  people  would  require  the 
submission  of  a  detailed  written  report. 
Three  of  the  commenters  to  the  ANPRM 
opposed  this  reporting  criterion.  They 
contended  that  "evacuation"  is  a 
subjective  decision  of  the  person  in 
charge  at  the  scene  of  the  incident,  and 
such  decisions  may  or  may  not  be 
warranted.  One  commenter  stated  that  if 
a  hazardous  material  is  spilled  in  a 
terminal  area,  the  initial  response  of 
supervisory  personnel  is  to  clear  the 
area  until  the  material  is  identified,  and 
that  this  action  can  be  interpreted  as  an 
"evacuation"  since  people  are  removed 
from  the  immediate  scene  of  the 
incident.  This  commenter  also  stated 
that  when  "evacuation,"  as  the  term  is 
commonly  interpreted,  is  warranted,  it  is 
highly  probable  that  one  of  the  other 
reporting  criteria  of  §  171.15  will  also 
have  been  met.  Several  other 
commenters,  while  not  in  apparent 
opposition  to  a  reporting  criterion 
involving  "evacuation,"  stated  that  this 
term  should  be  more  clearly  defined. 

RSPA  believes  that  information 
concerning  the  foregoing  three  proposed 
criteria,  including  "evacuations",  is  of 
intrinsic  value  to  the  proper  carrying  out 
of  its  legislative  responsibilities  and 
regulatory  functions.  Such  information 
enables  government  agency  personnel  to 
effectively  respond  to  requests  for 


information  from  elected  officials,  the 
press,  and  the  general  public.  Such 
information  is  not  now  readily  available 
to  RSPA.  This  is  because,  under  the 
current  incident  reporting  requirements, 
there  is  no  specific  criterion  whereby 
carriers  are  required  to  provide  RSPA 
with  immediate  notification  of 
hazardous  materials  transportation 
events  involving  the  proposed  reporting 
criteria.  Even  when  there  is  no  actual 
spillage  of  a  hazardous  material,  the 
events  covered  by  the  criteria  can  occur 
and  have  a  significant  social  and 
economic  impact  on  the  local 
community.  In  these  instances,  it  is  not 
probable  that  one  of  the  other  reporting 
criteria  of  §  171.15  will  also  have  been 
met;*  and  even  if  they  were  met,  there  is 
no  explicit  requirement  that  information 
concerning  evacuations  be  provided 
RSPA. 

Explicitly  including  the  events 
covered  by  the  proposed  criteria, 
also  serve  to  add  further  contain  and 
meaning  to  §  171.15(a)(6),  wHereby  each 
carrier,  at  the  earliest  practicable 
moment,  is  required  to  notify  RSPA 
when  a  situation  exists  of  such  a  nature 
that,  in  the  judgment  of  the  carrier,  it 
should  be  reported  as  soon  as 
practicable. 

Changing  the  current  incident  report 
form  F  5800.1. 

The  main  question  raised  in  the 
ANPRM  concerning  possible  changes  to 
the  current  incident  report  form  was 
whether  separate  report  forms  should  be 
developed  for  incidents  involving  bulk 
packages  (e.g.,  rail  tank  cars,  and  cargo 
tanks)  and  non-bulk  packages  (e.g.,  55 
gallon  drums).  Roughly,  half  of  the 
commenters  were  in  favor  of  RSPA's 
developing  two  separate  report  forms; 
and  half  favored  retaining  the  current 
report  form  but  adding  various  new  data 
fields.  The  current  incident  report  form 
is  designed  to  serve  various  purposes, 
but  its  main  purpose  is  to  provide  a 
clear  and  concise  understanding  of  the 
events  characterizing  an  incident, 
especially  the  sequence  of  events 
leading  to  the  failure  of  the  package,  and 
the  resulting  consequences  of  the 
packaging  failure. 

Those  in  favor  of  a  separate  incident 
report  form  for  bulk  and  non-bulk 
packaging  incidents  noted  that  the 
current  report  form  seems  designed  to 
reflect  failure  mechanisms  primarily 
associated  with  small  packagings.  These 
commenters  believed  that  a  separate 
form  should  be  developed  for  bulk 
packagings  to  more  adequately  reflect 
the  accident  conditions  and  failure 
mechanisms  associated  with  bulk 
packagings.  One  commenter  even 
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suggested  that  a  separate  incident  report 
form  might  be  desirable  for  each  of  the 
several  modes,  with  each  form  tailored 
to  describe  the  failure  mechanisms 
unique  to  each  mode. 

RSPA  has  carefully  evaluated  these 
comments  and  has  decided  to  continue 
to  use  only  one  report  form  for  the 
reporting  of  incidents  for  all  modes. 
RSPA  does  agree  that  there  is  a  need  for 
more  and  better  descriptive  statistics 
about  hazardous  materials  incidents, 
and  the  causative  and  consequence 
factors  involved  with  such  incidents. 
RSPA  believes  that  this  objective  can  be 
best  accomplished  through  appropriate 
changes  in  the  format  and  information 
content  of  the  current  report  form,  and 
by  requiring  that  all  carriers  involved  in 
a  hazardous  materials  incident  provide 
assistance  to  DOT  in  any  follow-up 
investigations  or  special  studies  which 
DOT  might  undertake  in  connection 
with  the  incident. 

In  addition  to  raising  the  question  of 
whether  a  separate  incident  report  form 
might  be  desirable  for  each  of  the 
several  modes  involved  in  a  hazardous 
materials  incident,  the  ANPRM 
requested  comments  on  the  clarity  and 
usefulness  of  the  data  fields  and 
organizational  format  of  the  current 
report  form.  While  none  of  the 
commenters  suggested  deleting  any  of 
the  information  items  contained  in  the 
current  report  form,  several  suggested 
that  new  data  fields  be  added,  or  that 
existing  data  requirements  be  clarified. 
Several  commenters  stated  that  data 
should  be  provided  on  the  identity  of  the 
agencies  and  persons  notified  as  a  result 
of  an  incident,  or  the  first  responders 
arriving  at  the  scene  of  an  incident, 
including  their  addresses  and  telephone 
numbers.  RSPA  has  decided  not  to 
include  this  data  in  its  proposed  change 
to  the  current  report  form.  This  type  of 
information,  while  relevant  to 
establishing  the  effectiveness  of 
emergency  response  programs,  is  not,  in 
itself,  sufficient  for  this  purpose. 
Describing  all  factors  that  characterize 
emergency  response  actions  at  the  scene 
of  a  hazardous  materials  incident  is 
more  appropriately  obtained  through 
special  studies  specrficaHy  directed  1o 
this  area. 

One  commeiiter  stated  that  the 
hazardous  jnaterialB  identification 
number  li£„  UN  mmiber)  and  RQ 
(Reportahle  Quantity)  number,  if  «hown 
on  the  shipping  paper,  Aould  be 
included  in  the  report  farm.  This 
suggestion  has  been  adopted  and  is  « 
part  of  the  proposed  new  aieport  form, 
since  it  will  aid  in  the  ctqbs- referencing 
of  hazardous  ntaierials  incideat  reponts. 

One  commenter  stated  the 
Environmental  Proleclion  Agency's 


generator,  transporter,  disposal  facility 
and  waste  manifest  numbers  should  be 
included  as  data  fields  on  the  report 
form.  This  information  must  currently  be 
submitted  along  with  the  hazardous 
materials  incident  report  form,  by 
§  171.16(a)(1),  which  states  that  a  copy 
of  the  hazardous  waste  manifest  must 
be  attached  to  the  incident  report  form 
when  the  incident  involves  a  hazardous 
waste. 

One  commenter  suggested  that  the 
incident  report  form  should  explicitly 
differentiate  between  bulk  and  non-bulk 
packages.  Although  the  current  report 
form  already  provides  a  means  of 
differentiating  between  bulk  and  non- 
bulk  packaging  (e.g.,  by  requiring  the 
identification  of  the  DOT  specification 
number  9f  the  package  involved  in  the 
incident),  the  proposed  new  report  form 
makes  this  differentiation  even  more 
explicit. 

One  commenter  suggested  that 
information  be  provided  on  the  report 
form  to  indicate  if  the  incident  occurred 
while  the  package  was  being  loaded  or 
unloaded  by  shippers  or  consignees,  as 
distinct  from  carriers;  and  that,  in  this 
situation,  it  is  the  shipper  or  consignee, 
rather  than  the  carrier,  who  is  required 
to  submit  the  incident  report.  This 
suggestion  represents  a 
misunderstanding  of  the  regulations. 
Section  171.16(a)  requires  the  carrier  to 
submit  tke  incident  report,  whether  or 
not  the  oarrier  was  actually  involved  in 
the  loading  or  unloading  of  the 
hazardous  material.  The  incident 
reporting  system  is  not  intended  to 
establish  liability  or  facilitate  settling 
insurance  damage  claims.  Nor  do 
incidents  resulting  from  vandalism,  or 
the  negl^ence  or  actions  of  other 
parties,  relieve  carriers  from  the 
obligation  to  report  incidents  occurring 
during  the  course  of  transportation, 
including  temporary  storage  incidental 
thereto.  The  current  form  provides,  and 
the  proposed  new  form  would  continue 
to  provide,  space  for  any  remarks  a 
carriemiay  wish  to  make  concerning 
who  was  engaged  hi  loading  or 
unloading  the  package  w^n  the 
incident  occurred. 

One  commenter  suggested  that  the 
name,  age,  and  social  security  number  of 
the  driver  of  the  vehicle,  or  person 
loading  or  nriloadrng  the  -vehicle,  be 
inchided  in  all  incident  reports. 
Althou^  RSPA  does  not  agree  that  this 
information  is  useful  in  afl  cases,  the 
proposed  dwnge  to  the  currenl  inciderrt 
report  would  capture  some  Of  this 
informaitior  when  the  incident  involves 
a  motoncarrier  accident. 

Fiiul]%r,  the  suggestion  by  one 
commeBter  that  weather  oondttionB  at 
the  time  of  the  incident  (e,g.. 


temperature)  be  indicated  on  the  report    j 
form  is  being  adopted  in  part  by  RSPA, 
since  many  huzardous  materials  can  be 
extremely  sessitive  to  temperature 
variations. 

Incident  Reporting  Requirements: 
Specific  Proposed  Revisions. 

Sections  171.15(a)  and  175.45(a)  would 
be  amended  to  require  the  immediate 
(i.e.,  as  soon  as  practicable)  notification 
of  RSPA  of  incidents  involving  the 
evacuation  of  one  or  more  properties 
adjacent  to  the  property  on  which  the 
incident  occurs.  If  people  in  any 
residences  or  buildings  adjacent  to  the 
private  property  on  which  the  spill 
occurs  are  not  evacuated,  the  incident       I 
does  not  require  immediate  notification.    ' 

Sections  171.15(a)  and  175.45(a)  would 
also  be  amended  to  require  the 
immediate  (i.e.,  as  soon  as  practicable) 
notification  of  RSPA  of  incidents 
involving  the  closure  shutdown  of  one  or 
more  major  transportation  arteries  or 
facilities  for  ©ne  hour  or  more.  Here, 
"major  transportation  arteries  or 
facilities"  include,  at  the  minimum, 
interstate  hi^ways:  bridges  or  tunnels 
providing  access  to  interstate  highways; 
airports  where  scheduled  turbojet 
passenger  operations  are  conducted; 
commercially  navigable  waterways;  and 
railroad  main  line  track. 

Sections  171.15(a)  and  175.45(a)  would 
also  be  amended  to  require  the 
immediate  notification  of  RSPA  of  all 
incidents  in  which  an  aircraft  is  forced 
to  deviate  from  its  planned  course,  or  is 
required  to  make  an  unscheduled 
landing. 

In  accordance  with  these  proposed 
amendments.  §  175.45(a)(7)  would  also 
be  deleted.  Currently,  if  an  aircraft 
operator  conforms  to  the  provisions  of  ■ 
§  175.45,  the  carrier  requirements  of 
§  171.15,  except  S  171.15(c),  are  deemed 
to  have  been  satisfied.  Under  the  , 

proposed  amendments,  aircraft  ' 

operators  weuld  be  required  to  notify 
both  RSPA  and  the  Federal  Aviation  I 

Administration  (FAA)  of  those  incidents 
meeting  the  proposed  reporting  criteria 
of  §  171.15(a|. 

RSPA  recognizes  that  ftie  proposed 
wording  for  fhese  reporting  [ 

requirements  may  not  exhaustively 
cover  all  situations,  but  believes  that  tbe 
irtformation  required  is  sufficient  to 
include  most  significant  ifrcidents. 

Tbe  oorrent  15-day  period  for 
submitting  iBcideTrt  report  forms  would 
be  increased  to  30  days  to  provide  more 
time  for  gathering  data  -and  completing 
the  report  form  as  accurately  as 
possible.  i 

A  new  section — %  171.21,  Assistance 
in  hivestigations  and  Special  Studies — is 
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proposed.  This  proposed  section  would 
require  that  all  hazardous  materials 
carriers  make  all  records  and 
information  pertaining  to  any  incident 
available  to  an  authorized 
representative  of  the  Department  of 
Transportation  upon  request,  and 
provide  such  representative  all 
reasonable  assistance  in  the 
investigation  of  any  incident  or  studies 
involving  such  incidents.  To  further 
assist  in  these  investigations  and  special 
studies.  §  171.16  would  be  revised  to 
require  all  carriers  to  maintain  a  copy  of 
each  incident  report  for  a  period  of  two 
years,  at  the  carrier's  principal  place  of 
business. 

Incident  Report  Form:  Proposed 
Changes 

In  general.  RSPA  has  sought  to  retain 
as  many  featufes  as  possible  of  the 
current  report  form  (DOT  Form  F 
5800.1).  not  only  because  many  of  the 
data  fields  on  the  current  form  have 
been  found  essential  and  useful,  but  also 
because  of  the  wide  experience  and 
familiarity  the  industry  has  had  in  its 
use.  However,  the  report  form  has  been 
reorganized  for  purposes  of  grouping  the 
information  into  two  major  analytic/ 
descriptive  categories.  Parts  I  through  V 
of  the  proposed  form  generally  pertain 
to  conditions  prevailing  both 
immediately  before  and  after  the 
incident.  Parts  VI  and  VII  pertain  to 
information  specific  to  the  package  or 
packages  that  failed  in  transportation, 
and  the  nature  of  that  failure  (a  better 
understanding  of  how  these  parts  of  the 
proposed  new  incident  report  form 
interrelate  can  be  gained  by  referring  to 
Illustration  1  provided  at  the  end  of  this 
document).  The  apparent  increase  in  the 
length  of  the  proposed  form  is  largely 
due  to  an  expansion  of  choices  that 
those  submitting  the  report  have 
available  to  describe  the  nature  of  the 
incident.  This  is  particularly  the  case 
with  Part  VII:  Description  of  Packaging 
Failure.  Since  there  are  only  17  specific 
options  available  in  the  curent  report 
form  to  describe  the  nature  of  the 
packaging  failure,  this  information  is 
often  recorded  in  an  unsystematic 
manner  in  the  "Remarks"  part  of  the 
report  form.  This  has  to  be  carefully 
reviewed  by  RSPA  personnel  to  be  sure 
of  entering  the  correct  data  into  the  data 
base.  The  proposed  report  form  provides 
50  choices,  systematically  organized,  to 
describe  the  nature  of  the  packaging 
failure.  Similar  expansions  of  the 
choices  available  to  describe  the  nature 
of  a  hazardous  materials  incident  are 
contained  in  Part  IV.  item  G.  and  Part  V. 
items  E  and  I  of  the  proposed  report 
form.  RSPA  believes  these  changes  will 
facilitate  the  proper  completion  of  the 


report  form  by  carrier  personnel  and 
significantly  reduce  the  amount  of  time 
necessary  for  RSPA  to  review  and  enter 
the  data  into  its  computerized  data  base. 
The  proposed  form  will  facilitate 
analyzing  failure  causes  associated  with 
hazardous  materials  incidents — which  is 
the  primary  purpose  behind  the 
proposed  changes  to  the  incident  report 
form. 

It  should  also  be  noted  that  the 
proposed  report  form  would  not  require 
information  pertaining  to  what  party 
issued  the  shipping  papers 
accompanying  the  hazardous  materials 
shipment.  Also  no  longer  required  would 
be  the  trade  name  of  the  hazardous 
material  involved  in  the  incident;  this 
information,  while  useful,  is  not 
considered  essential  to  RSPA  analysis 
and  planning  functions. 

Since  the  majority  of  the  information 
items  on  the  proposed  report  form  are 
not  new  and  are  self-explanatory,  the 
following  discussion  focuses  on  those 
proposed  changes  RSPA  considers  to  be 
significant  or  to  require  special 
emphasis. 

In  Part  I.  Description  of  Carrier. 
Company,  or  Individual  Reporting,  item 
C.  information  would  be  required  on  the 
reporting  "code"  or  "number."  if  any.  of 
the  carrier  submitting  the  incident 
report.  In  the  case  of  motor  carriers,  the 
Federal  Highway  Administration 
(FHWA)  issues  each  motor  carrier  under 
its  jurisdiction  a  unique  "census 
number."  which  is  to  be  used  if  the 
carrier  is  involved  in  an  accident 
meeting  the  reporting  criteria  for  the 
FHWA.  A  similar  carrier  identification 
system  (i.e..  an  alphabetical  code)  is  in 
effect  for  the  reporting  of  accidents  to 
the  Federal  Railroad  Administration 
(FRA).  the  U.S.  Coast  Guard  (USCG). 
and  the  Federal  Aviation  Administration 
(FAA).  This  information  is  needed  by 
RSPA  for  purposes  of  cross-referencing, 
checking  and  utilizing  accident 
information  on  hazardous  materials 
carriers  which  are  also  responsible  for 
the  reporting  of  accidents  (which  may  or 
may  not  involve  the  spill  of  a  hazardous 
material)  to  the  modal  administrations 
of  DOT.  Since  this  information  is 
already  required  of  carriers,  no 
additional  data  burden  is  being  imposed 
on  the  industry. 

In  Part  III,  Hazardous  Material(s) 
Spilled,  item  C,  information  would  be 
required  on  the  identification  number  of 
the  hazardous  materials(s)  spilled.  For 
example,  if  the  hazardous  material 
involved  in  the  incident  is  "Gasoline." 
the  identification  number  of  Gasoline  is 
"UN  1203."  The  identification  number 
for  a  hazardous  material  involved  in  an 
incident  can  be  found  on  the  shipping 


paper  accompanying  the  material  or 
from  the  Hazardous  Materials  Table  at 
49  CFR  §  172.101.  Column  3A. 

In  Part  IV:  Consequences  of  Spill, 
several  things  need  to  be  emphasized. 
First,  information  would  be  required  on 
the  number  of  persons  killed  or  injured 
as  a  result  of  the  hazardous  materials) 
involved.  If  a  fatality  or  injury  resulted 
from  e  collision,  and  not  from  the 
release  of  the  hazardous  material,  then 
"none"  would  be  entered  in  the  space 
provided.  Second,  concerning  items  E. 
and  F.  of  Part  IV  (i.e.,  the  number  of 
people  evacuated  and  estimated  loss  or 
property  damage  resulting  from  the 
spill),  RSPA  does  not  expect  that  these 
numbers  will  be  exact.  However,  as 
previously  mentioned,  RSPA  is 
proposing  to  change  the  current  15-day 
reporting  period  to  30-days.  Within  this 
time  frame,  much  better  estimates  of  the 
consequences  of  a  spill  should  be 
available  to  carriers  than  was  true  in  the 
past.  The  carriers  should  be  able  to 
obtain  this  information  from  police  and 
newspaper  reports  and  insurance  and 
damage  claim  records. 

Items  F  and  G  of  Part  V,  Description 
of  Incident,  are  closely  related.  If  the 
spill  was  the  result  of  a  vehicle  accident 
(e.g.,  collision  with  another  vehicle, 
derailment,  overturning  while  in  transit). 
RSPA  is  proposing  to  require  that  a  copy 
of  all  additional  Federal  report  forms 
associated  with  the  accident/incident  be 
submitted,  along  with  the  hazardous 
materials  incident  report  form.  For 
example,  if  a  motor  carrier  involved  in  a 
hazardous  materials  incident  is  also 
required  to  file  a  motor  carrier  accident 
report  with  the  Federal  Highway 
Administration  a  copy  of  that  accident 
report  form  would  have  to  be  attached 
to  the  hazardous  materials  incident 
report  form.  It  should  be  noted  that  this 
proposed  requirement  pertains  only  to 
vehicle  accidents  that  result  in  a  spill  of 
hazardous  materials.  Copies  of  other 
Federal  accident  reports  would  not  be 
required  for  vehicle  accidents  that  do 
not  result  in  a  spill  of  the  hazardous 
material.  Copies  of  other  Federal 
accident  reports  also  would  not  be 
required  for  spills  that  were  not  the 
result  of  a  vehicle  accident.  This 
proposed  requirement  complements  the 
current  requirement  in  §  171.16(a)(1)  that 
a  copy  of  the  hazardous  waste  manifest 
must  be  attached  to  the  incident  report 
form  when  the  incident  involves  a 
hazardous  waste;  and  the  current 
requirement  of  §  171.45(c),  that  a 
separate  copy  of  incidents  involving 
aircraft  be  sent  to  an  FAA  Civil 
Aviation  Security  Office.  This 
information  would  be  required,  at  little 
or  no  cost  to  the  industry,  in  lieu  of 
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deveiopwij  a  separate  incident  report 
form  tailored  to  the  hazardous  materials 
package/incident  enviix>n0ient  ur.iijue  to 
each  mode.  It  will  also  aid  in  ensuring 
conststency  and  uniformity  of  the 
information  obtained,  and  significantly 
benefit  future  safety  analyses  devoted  to 
special  conditions  peculiar  to  each 
mode. 

Part  VL  Packaging  Information;  Part 
VIL  I3escrtption  of  Packaging  Failure. 
These  two  parts  of  the  proposed  report 
form  are  also  closely  tied  together,  their 
basic  purpose  is  to  identify  the  number 
and  type  of  packages  which  resxilted  in 
a  spill  of  hazBirdous  materials,  and  the 
specific  causes  associated  with  each 
package  that  failed. 

Other  than  providing  nFK>re  examples 
and  clarincations  of  the  information 
required.  Part  VI  of  the  proposed  report 
form  is  esseKtially  the  same  as  the 
current  report  form.  As  with  thecunertt 
foj-m,  columns  a,  b,  and  c  may  be  tised  to 
convey  a  variety  of  information.  The 
report  form  can  convey  the  details  of  as 
many  as  three  differerrt  types  of 
packages  that  failed;  or  rtiree  packages 
of  the  same  type  bnt  of  different 
capacities;  or  three  packages  of  the 
same  type  and  size  bot  made  try  three 
different  manufacturers;  or  three 
different  categories  of  packages 
involving  numerous  failure,  with  each 
category  involving  the  same  type  of 
package  and  the  same  general  failure 
mechanisms. 

A  brief  example  will  serve  to  illustrate 
these  matters.  Suppose  that  an  incident 
involved  a  shipment  of  hazardous 
materials  in  40  DOT-lffl  fiberboard 
boxes,  containing  4  glass  jars  per  box; 
and  due  to  the  improper  blocking  of 
other  freight,  4  boxes  were  crushed  and 
16  jars  were  cracked,  spilling  their 
contents.  Then,  in  item  A  of  Part  VI, 
type  of  packaging  from  which  material 
escaped,  the  entries  would  be  "glass 
jar"  in  column  a,  and  "fiberboard  box" 
in  column  b.  In  item  C,  number  of 
packages  of  same  type  which  failed  in 
identical  manner,  the  entries  would  be 
"16"  in  column  a.  and  "4"  in  column  b. 
In  item  D,  number  of  packages  of  same 
type  in  shipment,  the  entries  would  be 
"160"  in  column  a,  and  "40"  in  column  b. 
As  this  example  indicates,  columns  a 
and  b  (and  c,  if  necessary)  may  be  used 
to  indicate  the  details  associated  with 
failures  involving  multilayered  packages 
(e.g.,  glass  jars  within  fiberboard  boxes). 
If  columns  a,  b,  and  c  are  not  adequate 
to  describe  the  number  of  packages 
involved  in  the  spillage  of  hazardous 
materials,  then  a  separate  sheet,  or 
sheets,  must  be  attached  to  the  report 
form  to  provide  the  packaging 


informatioa  required  by  Parts  VI  and 
VII. 

Part  VXI  cf  the  proposed  report  form 
expands  Ihe  choices  available  to 
describe  tlte  fai4tire  mechanisms  of  the 
packages  involved  in  an  incident,  and  is 
expected  to  iacilita.(e  the  accurate  fiUtng 
out  of  the  Report  form,  and  to  ioiprove 
the  analyses  of  packagiag  failttpes.  With 
the  current  report  form,  ambiguities 
arise  concerning  the  attribution  of 
failure  causes  when  an  incident  lovolves 
more  than  one  package.  The  proposed 
form  should  obviate  this  problem. 

The  failitre  mechanisms  associated 
with  each  package  identified  in  colontns 
a,  b,  aod  cof  Part  VI  of  the  report  form 
are  to  be  identilied  in  the  corre^cHBdmg 
columns  a,  b,  and  c  of  Part  VII. 
Continuinf  with  the  example  f  iven 
above  of  glass  bottles  in  12B  boxes 
crushed  because  of  improper  blockia^, 
in  item  A.12.  of  Part  VU.  action  caitsiag 
packa^ng  failure,  improper  blocking,  the 
blocks  under  columns  a  and  b  would  be 
marioed  to  indicate  this  as  a  failure 
cause  common  to  both  packages 
involved  in  the  incident;  the  same  would 
be  done  for  item  6.1.,  object  cauBiag 
damage,  oAer  freight,  in  item  C,  how 
package(6)  damaged,  under  calumn  a. 
then  block  cracked  would  be  marked, 
and  under  column  b,  the  block  crushed 
would  be  checked.  Item  O,  where 
package(8)  d.amaged  may  or  may  not  be 
apipUcable  in  this  example,  and  can  be 
taken  to  illustrate  the  fact  that  not  aM 
the  failure  cause  categories  appeariog  in 
Part  VII  need  be  checked;  nor  are  they 
intended  to  provide  an  exhaustive 
listing  of  bow,  where  and  why 
packagings  can  fail.  In  item  E.  what 
failed  on  package(s).  "basic  package 
material"  seems  to  be  the  most 
appropriate  descriptive  term,  and  the  "1" 
boxes  under  columns  a  and  b  would  be 
checked. 

Part  VIS,  Remarks.  This  part  of  the 
proposed  report  form  is  essentially  the 
same  as  the  current  form,  with  one 
exception.  Whereas  the  current  form 
states  that  photographs  and  diagrams  of 
the  incident  should  be  subnutted  when 
necessary  for  clarification,  the  proposed 
report  form  requires  the  submission  of 
photographs  of  damage  to  packagings 
and  a  bri«f  description  of  the  incident 
when  the  incident  involves  bulk 
packaging  such  as  portable  tanks,  rail 
tank  care  or  tank  trucks,  and  the 
f  incident  results  in  a  fataHty  or  an  injury 
due  te  the  hazardous  material.  The  need 
for  this  type  of  information  is  based  on 
the  fact  that  since  incidents  involving 
fatalities  and  injuries  requiring 
hospitalization  are  relatively  rare 
events,  it  is  important  to  obtain  as  much 
informatian  concerning  such  events  as  is 


practicable.  Photographs  are  one  way  to 
obtain  mch  information.  RSPA  does  fra4 
believe  that  this  proposed  Tequiremettt 
would  impose  a  signilicant  burden  on 
industry.  For  one  thing,  incidents  of  sncli 
a  nature  usually  result  in  photographs 
being  prodnoed  for  Kabflrty  and 
insurance  claims  pmposes.  Finthermore, 
over  the  past  15  years,  fhe  number  of 
incideirts  involving  fatalities  have 
averaged  only  14  per  year,  with  the 
largest  nuniber  of  such  incidents  never 
having  exceeded  23.  At  fhe  same  time. 
RSPA  currently  receives  approximate^ 
75  photographs  per  year  of  incidents  of     { 
all  types,  as  a  result  of  the  preseiU 
wording  in  the  report  form  on  this 
subject.  Marry,  ff  not  all,  of  these 
incidents  include  the  incidents  for  Whidh 
RSf  A  is  now  proposing  tkat 
photographs  be  reqoired  to  he 
submitted,  in  addition  t©  the  report  form. 

AdministiaCva  ^4otices 

A.  Paperwork  Reduction  Act 

This  [proposed  rulemakhig  contains 
information  collection  requirements  in 
the  following  sections:  Sections  171.1S 
and  I71.tt  and  a  new  proposed  $  171.21. 
These  requirements  will  be  submitted  to 
the  OffiOT  of  Management  and  Budget 
(OMB)  for  approval  under  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C,  Chapter  35).  i 

B.  Executrve  Order  12291 

This  proposed  rule  does  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  is,  therefore, 
not  a  major  rule;  however,  it  is  a 
significant  rule  under  the  regulatory 
procedures  of  the  Department  of 
Transportation  (44  CFR  11034).  This 
proposal  rule  does  not  require  a 
Regulatory  impact  Analysis,  or  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.).  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

C.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  801  et  svq.)  requires  a  review  o/f 
certain  rules  proposed  after  January  1, 
1981,  for  their  effects  on  small  m 

businesses,  organizations,  and  r 

governmental  bodies.  I  certify  that  this 
proposal  will  Dot,  if  promulgated,  have  a 
significant  economic  impact  on  a  j 

substantial  number  of  small  entities.  '. 

This  certification  is  subject  to  < 

modifications  as  a  result  of  the  review 
of  comments  received  in  response  to  this 
proposal. 
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List  of  Subjecta 

49  CFR  Part  171 

General  information,  Regulations. 
Definitions. 

49  CFR  Part  175 

Hazardous  material  transportation. 
Air  carriers. 

In  consideration  of  the  foregoing.  49 
CFR  Part  171  and  Part  175  wouW  be 
amended  as  follows: 

PART  171-GENERAL  INFORMATION, 
REGULATIONS,  AND  OERNmONS 

1.  The  authority  citation  for  Part  171 
would  continue  to  read  as  foUoivs: 

Authority:  49  U.S.C.  1802, 1803, 1804, 1808; 
49  CFR  Part  1,  unless  otherwise  noted. 

2.  In  §  171.15,  paragraph  (a)(6)  would 
be  revised  and  paragraphs  (aK7).  (a)(8| 
and  (a)(9)  would  be  added  to  read  as 
follows: 

§  171.15    Immediate  notice  of  certain 
hazardous  materials  incidents. 

(a)  *  *  * 

(6)  One  or  more  properties  adjacenT  to 
the  property  on  which  the  incident  takes 
place  are  evacuated. 

(7)  One  or  more  major  transportation 
facilities  are  closed  or  shut  down  for  one 
hour  or  more. 

(8)  An  aircraft  is  forced  to  deviate 
from  its  planned  course,  or  is  required  to 
make  an  unscheduled  landing. 

(9)  A  situation  exists  of  such  a  iiature 
that,  in  the  judgment  of  the  carrier,  it 


should  be  reported  in  accordance  with 
paragraph  (b)  of  this  section,  even 
though  it  does  not  meet  the  criteria  of 
paragraph  (a)(1).  (2).  or  (3)  of  this 
section;  e.g..  a  continuing  danger  to  life 
exists  at  the  scene  of  the  incident 

3.  In  §  171.16.  paragraph  (b)  and  the 
first  sentence  in  paragraph  {a)  would  be 
revised  to  read  as  follows: 

{171.16   Detailed  hwardowimtefWe 
incident  reports. 

(a)  Each  carrier  who  transports 
hazardtrus  materials  shall  report  in 
writing,  in  dnplicate.  on  DOT  Form  F 
5800.1  to  the  Department  within  30  days 
uf  the  date  oT  discovery,  each  incident 
that  occurs  during  the  course  of 
transportation  (inchKling  loading, 
unloading,  or  teinparary  storage)  in 
which,  as  a  direct  result  of  the 
hazardous  inateriais.  any  of  the 
circomstances  set  forth  in  §  171.15(a) 
occurs  or  there  has  been  an 
UBHrteBtronal  release  of  hazardous 
materials  from  a  package  (including  a 
tank)  or  any  qnantity  of  hazardous 
waste  has  been  discharged  during 
transportation.  *  *  * 
***** 

(b)  Each  carrier  making  a  report  under 
this  section  shall  send  that  report  Ka: 
Director.  Office  of  Hazardoas  Materials 
Transportation  (Attention:  DHM-63). 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  Washington,  DC  20590; 

a  copy  of  that  report  shall  be  retained  at 


the  carrier's  principal  place  of  business 
for  a  period  of  two  years. 
*         *         •         •         • 

4.  In  Part  171.  a  new  §  171.21  would  be 
added  to  read  as  follows: 

S  171.21    Assistance  in  Investigations  and 
speciai  studies. 

(a)  A  carrier  of  hazardous  materials 
must  make  all  records  and  information 
pertaining  to  any  incident  available  to 
an  authorized  representative  or  special 
agent  of  the  Department  of 
Transportatkm  upon  request.  A  carrier 
of  hazarckms  materials  must  give  an 
authorized  representative  or  special 
agent  of  the  Department  of 
Transportatron  all  reasonable  assistance 
in  the  investigation  of  any  incident. 

(b)  If  the  Department  of 
Transportation  makes  an  inquiry  to  a 
carrier  of  hazardous  materials  in 
connection  with  a  study  of  incidents,  the 
carrier  must — 

(1)  Respond  to  the  inquiry  within  15 
days  after  its  receipt  or  within  such 
other  time  as  the  inquiry  may  specify: 
and 

(2)  Provide  a  full,  true,  and  correct 
answer  to  any  questions  included  in  the 
inquiry. 

5.  The  incident  reporting  form  (DOT 
Form  F.  5800.1)  would  be  revised  to  read 
as  indicated  below. 

Nele.— The  Hazardous  Materials  Incident 
Report  form  will  not  be  shown  in  the  Code  of 
Federal  Regulations. 
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HAZARDOUS  MATERIALS  INCIDENT  REPORT 

PURPOSE:  The  major  purpose  of  this  information  is  to  support  the  assessment  of  hazardous  materials  packaging  standards,  and 
operating  practices  in  hazardous  materiais  transportation  and  temporary  storage. 

PEOUIREMENTS:  The  regulations  requiring  reporting  of  hazardous  materials  incidents  are  contained  in  the  Code  of  Federal  Regula- 
tions. Title  49  Parts  100  to  199  (governing  the  transport  of  hazardous  materials  by  rail,  air,  water  and  highway).  Failure  to  comply 
with  the  reporting  requirements  contained  therein  can  result  in  a  civil  penalty. 

INSTRUCTIONS:  Submit  this  report  in  duplicate  to  th«  Director,  Office  of  Hazardous  Materials  Transportation,  DHIWH ,  Research 
and  Special  Programs  Administration,  Department  of  Transportation,  Washington,  D.C.  20590.  If  space  provided  for  any  item  is 
inadequate,  complete  that  item  under  Section  VIII,  "Remarks,"  keying  to  the  entry  numtjer  being  completed.  Copies  of  this  form, 
in  limited  quantities,  may  be  obtained  from  the  Director,  Office  of  Hazardous  Matenals  Transportation.  Additional  copies  in  this  pre- 
scribed format  may  be  reproduced  and  used,  if  on  the  same  size  and  kind  of  paper. 

DESCRIPTION  OF  CARRIER,  COMPANY.  OR  INDIVIDUAL  REPORTING 

A.    FULL  f^ME: .     B.  ADDRESS: 

C.   LIST  YOUR  BMCS,  MOTOR  CARRIER  CENSUS  NUMBER,  REPORTING  RAILROAD,  ALPHABETkJ  CODE,  OR  OTHER 

REPORTING  CODE  OR  NUMBER  (E.G.,  MERCHANT  VESSEL  ID*)  HERE: . 

SHIPMENT  INFORMATION  (From  Shipping  Paper  or  Packaging) 
A.    SHIPPERyORIGIN:  B. 

1 .  Name: . 

2.  Address: -_^^__^^__^^^__^^^_  • 

C.   SHIPPING  PAPER  IDENTIFICATION  NO.: 


I. 


CONSIGNEE/DESTINATION: 

1 .  Name: 

2.  Address: 


III. 


IV. 


V. 


HAZARDOUS  MATERIAL<S)  SPILLED  (NOTE:  REFERENCES  TO  SECTIONS  ARE  FROM  49  CFR.) 

A.  PROPER  SHIPPING  NAME  OF  ITEMS  (Sec.  172.101.  Col  2): 

B.  HAZARD  CLASS  (Sec.  172.101.  Col.  3): . 

C.  IDENTIFICATION  NUMBER  (e.g.,  UN  2764,  NA  2020): 

CONSEQUENCES  OF  SPILL: 

A.  ESTIMATED  QUANTITY  OF  HAZARDOUS  MATERIAL  RELEASED  (Indicate  unit  of  measurement); 

B.  NUMBER  OF  FATALITIES  AS  A  RESULT  OF  SPILL; _^__ 

C.  NUMBER  OF  INJURIES  RESULTING  IN  HOSPITALIZATION  AS  A  RESULT  OF  SPILL: 

D.  NUMBER  OF  INJURIES  NOT  RESULTING  IN  HOSPITALIZATION  AS  A  RESULT  OF  SPILL: 

E.  NUMBER  OF  PEOPLE  EVACUATED: 

F.  ESTIMATED  AMOUNT  OF  LOSS  OR  PROPERTY  DAMAGE,   INCLUDING  COST  OF  DECONTAMINATION  AND 

CLEAN-UP: 

1.  PRODUCT  LOSS: 

$ . 

4.  DECONTAMINATION/CLEAN-UP:       5.  OTHER: 

« $- 

G.  WERE  ANY  OF  THE  FOLLOWING  CONSEQUENCES  ASSOCIATED  WITH  THE  SPILL? 

D  VAPOR  (GAS)  DISPERSION     D  FIRE     D  ENVIRONMENTAL  DAMAGE     D  EXPLOSION 
DESCRIPTION  OF  INCIDENT  I 

A.   TIME  OF  INCIDENT:    Month:  \    Date:  Year: 


CARRIER  DAMAGE: 
S 


"rVHROPAnTY 


PFOPERTY  DAMAGE 


D  OTHER 


TiLe: 


.  C.  LOCATION  OF  INCIDENT:  City: 


B.    ESTIMATED  TEMPERATURE  AT  TIME  OF  INCIDENT: 

County:  State:  Route/Street: 

D.  MODE:       D  HIGHWAY-FOR-HIRE       D  HIGHWAY-PRIVATE       D  RAIL       D  AIR       D  WATER       D  OTHER: 

E.  TRANSPORTATION  PHASE  DURING  WHICH  INCIDENT  OCCURRED  OR  WAS  DISCOVERED: 

D  ENROUTE  BETWEEN  ORIGIN/DESTINATION                                  D  LOADING                                 D  UNLOADING 
D  TEMPORARY  STORAGE  (E.G.,  TRUCK  TERMINAL,  CONSOLIDATION  TERMINAL)        D  OTHER:  

F.  WAS  THE  SPILL  THE  RESULT  OF  A  VEHICLE  ACCIDENT?  D   NO  (SKIP  G)  D  YES  (COMPLETE  G) 

G.  ATTACH  COPY  OF  ALL  ADDITIONAL  FEDERAL  REPORTS  REQUIRED  TO  BE  FILED  AS  A  RESULT  OF  THE  ACCIDENT. 
H.   ESTIMATED  SPEED  OF  VEHICLE  AT  TIME  OF  INCIDENT: . 

I.     INDICATE  TYPE(S)  OF  VEHICLE(S)  INVOLVED:  D  TANK  TRUCK  D  VAN  TRUCK/TRAILER 

D  FUT  BED  TRUCK/TRAILER       D  RAIL  TANK  CAR       D  BOX  CAR       D  BARGE       D  OTHER  MARINE  VESSEL 
D  AIRCRAFT  D  OTHER: 
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VI. 


PACKAGING  INFORMATION:  If  the  package  is  multllayered  (e.g., 
irrfonTTBtion  on  the  trntermost  psclc89^. 


glass  jars  within  a  fiberboard  box),  begin  with  Column  I  for 


PACKAGE(S) 


B. 
C. 

0. 

E. 


J. 
K. 


TYPE  OF  PACKAGING  INCLUDING  INNER  RECEPTABLES  (STEEL  DRUM. 

RBERBOARD  BOX,  CYLINDER,  RAIL  TANK  CAR,  TANK  TRUCK,  JAR)  FROM 

WHICH  MATERIAL  ESCAPED. 

CAPACITY  OR  WEIGHT  PER  UNIT  (55  GALLONS.  65  LBS..  ETC.) 

NUMBER  OF  PACKAGES  OF  SAME  TYPE  WHICH  FAILBD  IN  fOEf^TKAL 

MANNER. 

NUMBER  OF  PACKAGES  OF  SAME  TYPE  IN  SHIPMENT. 

DOT  SPECIFICATION  NUI«IBER(S)  ON  PACKAGE  (E.G..  IIP.  17E,  3AA. 

MC-310.  105A100.  1A1.  1H1).  IF  NO  SPECinCATKW  NUMBER(S)  CAN  BE 

FOUND.  ENTER  "NONE,"  A>4D  DESCRIBE  PACKAGE  IN  REMARKS 

SECTION. 

IF  SHIPPED  UNDER  DOT  OR  USCG  SPECIAL  PERMIT  OR  EXEMPTION, 

ENTER  PERMIT  OR  EXEMPTK>J  NUMBER. 

SHOW  ALL  OTHER  DOT  PACKAGING  MARKINGS  (E.G..  STC.  18/16-55^). 
NAME,  SYMBOL,  OR  REGISTRATION  NUMBER  OF  PACKAGING 
MANUFACTURER. 

SHOW  SERIAL  NUMBER  OF  CYUNDERS,  CARGO  TANKS.  TANK  CARS  (E.G, 

GUTX  98765),  PORTABLE  TANKS. 

TYPE  DOT  LABEL(S)/PLACARDING  APPLIED. 

IF  RECONDITIONED  OR  REQUAUFIED.  SHOW: 

1.  REGISTRATION  NUMBER  OR  SYMBOL;  AND 

2.  DATE  OF  LAST  INSPECTION. 


VII.    DESCRIPTION  OF  PACKAGING  FAILURE:  (Check  M  applicable  boxes  for  the  package(s),  identified  above.) 


ACTION  CAUSING  PACKAGING  FAILURE 

B. 

OBJECT  CAUSING  DAMAGE 

a  b  c 

a  b  c 

a  b  c 

1. 

D  D  D  VEHICLE  COLUSION 

9.    DDDFREEZING                               1. 

D  D  C  OTHER  FREIGHT 

2. 

D  D  D  VEHICLE  OVERTURN 

10.  D  D  D  OVERLOADING/OVERRLLING  2. 

D  D  D  FORKLIFT 

3. 

D  D  D  DROPPED 

11.000  IMPROPER  LOADING             3. 

D  D  D  NAIL^PROTRUSION 

4. 

D  D  D  STRUCKmAMMED 

12.  D  D  0  IMPROPER  BLOCKING          4. 

ODD  OTHER  VEHICLE 

5. 

D  D  D  METAL  FATIGUE 

13.  D  D  D  FRICTION/RUBBING              5. 

D  D  D  WATER 

6. 

D  D  D  CORROSION 

14.  D  D  0  LOOSE  FITTINGS.  VALVES    6. 

ODD  GROUND/FLOOR/ROADWAY 

7. 

D  D  D  INCOMPATIBLE 

15.  D  D  D  DEFECTIVE  FnTINGS.  VALVES  7. 

D  C  D  ROADSIDE  OBSTACLE 

MATERIALS 

16.  D  D  0  VANDALISM        -                    8. 

D  C  D  NO  APPARENT  DAMAGE 

8. 

D  D  D  RRE/HEAT 

17.  D  D  D  OTHER 

(BY  OTHER  OBJECT) 

9. 

n  n  n  othfr 

VIII. 


WHERE  PACKAGE(S)  DAMAGED 
(FACING  DIRECTION  OF  TRAVEL) 


E.  WHAT  FAILED  ON  PACKAGE(S) 


C.    HOW  PACKAGE(S)  DAMAGED 

1 .  D  D  D  PUNCTURED 

2.  D  D  D  CRACKED 

3.  D  D  D  BURST  (FROM  INTERNAL 

PRESSURE) 

4.  D  D  DRIPPED 

5.  D  D  D  CRUSHED 

6.  D  D  D  RUBBED  THROUGH/ABRADED 

7.  D  D  D  OTHER 


REMARKS:  Describe  probable  sequence  of  events  that  led  to  incident,  action  taken  at  time  discovered,  and  action  taken  to  prevent 
future  incidents.  Include  any  recommendations  to  improved  packaging,  handling,  or  transportation  of  hazardous  matenals.  For  BULK 
PACKAGING  (PORTABLE  TANKS,  TANK  CARS,  TANK  TRUCKS,  ETC.)  INCIDENTS  RESULTING  IN  A  FATALITY  OR  INJURY  RE- 
QUIRING HOSPITALIZATION  DUE  TO  THE  HAZARDOUS  MATERIAL,  photographs  of  damage  to  packaging,  and  a  bnef  description 
of  incident  sequence,  cause,  and  results,  must  t>e  submitted. 


1. 

a  b  c 

ODD  END.  FORWARD 

a  b  c 
1.    D  D  C  BASIC  PACKAGE  MATERIAL 

2. 

ODD  END.  REAR 

2.    D  D  n  VALVE 

3. 

D  D  D  SIDE 

3.    D  D  D  FITTING 

4. 

D  D  D  BOTTOM 

4.    D  C  D  CLOSURE 

5. 

D  D  D  TOP 

5.    D  n  □  CHIME 

6. 

D  D  D  OTHER 

6.    C  C  □  WELD 

7.    G  D  C  SEAMS 

8.    D  D  D  HOSE 

9.    D  D  D  TANK  HEAD 

10.  D  n  D  INNER  LINER 

11.  D  C  D  OTHER 

A.  NAME  OF  PERSON  PREPARING  REPORT  (Type  or  Print): 
C.  TELEPHONE  NUMBER  (Include  Area  Code): 
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.  B.  SIGNATURE: 

D.  DATE  REPORT  PREPARED: 
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PART  175— CARRIAGE  BY  AIRCRAFT 

6.  The  authority  citation  for  Part  175 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804, 1805, 1807, 
1808:  49  CFR  Part  1,  unless  otherwise  noted. 

7.  In  §  175.45,  paragraphs  (a)(6)  and 
(a)(7)  would  be  revised  and  paragraphs 
(a)(8)  and  (a)(9)  would  be  added,  and 
the  first  sentence  of  paragraph  (c)  would 
be  revised  to  read  as  follows: 

§  175.45    Reporting  hazardous  materials 
incidents. 

(a)  *  *  * 

(6)  One  or  more  properties  adjacent  to 
the  property  on  which  the  incident 
occurs  are  evacuated. 


(7)  One  or  more  transportation 
facilities  are  closed  or  shut  down  for  one 
hour  or  more. 

(8)  An  aircraft  is  forced  to  deviate 
from  its  planned  course,  or  is  required  to 
make  an  unscheduled  landing. 

(9)  A  situation  exists  of  such  a  nature 
that,  in  tke  judgment  of  the  carrier,  it 
should  be  reported  to  the  Department 
even  though  it  does  not  meet  the  criteria 
of  paragraph  (a)(l].  (2).  or  (3)  of  this 
section,  tg..  a  continuing  danger  to  life 
exists  at  the  scene  of  the  incident. 
***** 

(c)  Eadh  operator  who  transports 
hazardous  materials  shall  report  in 
writing,  in  duplicate,  on  DOT  Form  F 
5800.1  within  30  days  of  the  date  of 
discovery,  each  incident  that  occurs 


during  the  course  of  transportation 
(including  loading,  unloading,  or 
temporary  storage)  in  which,  as  a  direct 
result  of  the  hazardous  materials,  any  of 
the  circumstances  set  forth  in  paragraph 
(a)  of  this  section  occurs  or  there  has 
been  an  unintentional  release  of 
hazardous  materials  from  a  package. 


Issued  in  Washington.  DC  on  March  23. 
1987,  under  the  authority  delegated  in  49  CFR 
Part  1,  Appendix  A. 
Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 

Transportation. 

(FR  Doc.  87-6702  Filed  3-26-87:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  653 

Congressional  Teactier  Scholarship 
Program 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  actions  of 
designated  State  agencies  in  their 
administration  of  the  Congressional 
Teacher  Scholarship  Program  (formerly 
known  as  the  Carl  D.  Perkins 
Scholarship  Program).  These  regulations 
are  needed  to  implement  the  Higher 
Education  Amendments  of  1986.  The 
Amendments  changed  the  name  of  the 
program  to  "Congressional  Teacher 
Scholarship  Program"  and  broadened 
the  purpose  of  the  program  to  provide 
for  assistance  to  individuals  interested 
in  teaching  at  the  preschool  level,  as 
well  as  those  interested  in  teaching  at 
the  elementary  or  secondary  level.  They 
also  revised  the  provisions  governing 
the  teaching  obligation  of  scholarship 
recipients. 

DATES:  Effective  Date:  These  regulations 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neil  C.  Nelson,  Chief,  State  Student 
Incentive  Grant  Program,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education  (Room  4018, 
ROB-3),  400  Maryland  Avenue,  SW., 
Washington.  DC  20202.  Telephone  (202) 
245-9720. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Congressional  Teacher 
Scholarship  program  is  to  make 
available,  through  grants  to  the  States, 
scholarships  to  outstanding  high  school 
graduates  who  demonstrate  an  interest 
in  teaching.  The  new,  broadened 
purpose  of  the  program — to  assist 
students  interested  in  teaching  at  the 
preschool  level  as  well  as  those 
interested  in  teaching  at  the  elementary 
or  secondary  levels — is  reflected 
throughout  these  regulations.  Specific 
program  provisions  that  formerly 
referred  only  to  elementary  and 
secondary  level  teaching  now  include 
the  preschool  level.  For  example, 
scholar  selection  criteria  established  by 
a  State  must  now  reflect  its  need  for 
preschool  teachers,  as  well  as 
elementary  and  secondary  school 
teachers. 


Revisions  to  the  teaching  requirement 
for  scholarship  recipients  are  also 
reflected  in  these  regulations.  Formerly, 
recipient!  could  satisfy  the  program's 
teaching  obligation  by  teaching  in  public 
schools  or  private  nonprofit  schools 
located  ia  certain  districts  serving  large 
numbers  of  low-income  individuals. 
Now,  recipients  may  teach  in  any  public 
or  private  nonprofit  school.  In  addition, 
the  provision  that  reduces  the  teaching 
obligation  for  certain  individuals  has 
also  been  revised.  Formerly,  recipients 
who  tau^t  in  certain  schools  serving 
large  numbers  of  low-income  individuals 
and  those  who  taught  handicapped 
children  or  children  with  limited  English 
proficiency  were  subject  to  a  reduced 
teaching  obligation.  Now,  only  those 
recipients  who  teach  in  designated 
teacher  shortage  areas  qualify  for  the 
reduced  teaching  provisions. 

Section  653.30(a)  has  been  revised  so 
that  proyam  eligibility  requirements  for 
residents  of  the  former  Trust  Territory  of 
the  Pacific  Islands  reflect  the  recently 
enacted  Compact  of  Free  Association 
(Pub.  L.  99-239).  According  to  the 
Compact;  the  citizens  of  the  Marshall 
Islands  and  the  Federated  States  of 
Micronesia  are  no  longer  eligible  for 
assistance  under  the  Congressional 
Teacher  Scholarship  Program.  Since  a 
separate  compact  for  the  Republic  of 
Palau  has  not  yet  been  put  into  effect, 
residents  of  these  islands  are  still 
eligible  for  assistance.  Also,  since  the 
Northern  Mariana  Islands  recently 
became  a  Commonwealth  of  the  United 
States.  S  653.30(a)  has  been  revised  to 
reflect  the  new  citizenship  status  of 
most  residents  of  that  area. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  lor  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State 
educational  agencies  administer  the 
program.  States  and  State  agencies  are 
not  small  entities  under  the  Regulatory 
Flexibility  Act. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  fostet  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 


processes  for  State  and  local 
governmental  coordination  and  review 
of  proposed  Federal  financial 
assistance.  In  accordance  with  the 
Order,  this  document  is  intended  to 
provide  early  notification  of  the 
Department's  specific  plans  and  actions 
for  this  program. 

Assessment  of  Educational  Impact 

The  Secretary  had  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)). 
and  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  enactment  of 
the  Higher  Education  Amendments  of 
1986  requires  the  Secretary  to  revise    i 
certain  program  provisions.  Since  these 
regulations  merely  implement  statutory 
amendments  and  do  not  establish 
substantive  policy,  the  Secretary  finds 
that  publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  34  CFR  Fart  653 

Education,  grant  programs.  Education, 
state-administered,  Education,  student 
aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.178:  Congressional  Teacher 
Scholarship  Program) 

Dated:  Mardi  10, 1987. 
William  ].  Bennett. 
Secretary  of  Education. 

The  Secretary  revises  Part  653  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  653— CONGRESSIONAL 
TEACHER  SCHOLARSHIP  PROGRAM 

Sultpart  A— General 

sec, 

653.1  What  is  the  Congressional  Teacher 
Scholarship  Program? 

653.2  Who  is  eligible  to  participate  In  this 
program? 

653.3  What  regulations  apply  to  this 
program? 

653.4  What  definitions  apply  to  this  | 
program? 

Subpart  B — Wtiat  Assistance  Does  the 
Secretary  Provide  Under  This  Program? 

653.10    For  what  purposes  may  a  State  use 
its  payments  under  this  program? 


/ 
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Subpart  C— How  Does  a  SUte  Apply  for 
GranU? 

Sec. 

653.20  What  must  a  Slate  do  to  receive 
grants  under  this  program? 

653.21  What  requirements  must  be  met  by 
States  in  the  administration  of  this 
program? 

Subpart  D— How  Does  a  State  Select 
SclK>lars  Under  Tttis  Program? 

653.30  What  are  the  eligibility 
requirements? 

653.31  Who  selects  the  scholars? 

653.32  What  are  the  selection  criteria  and 
procedures? 

Subpart  E— What  Are  ttie  Scholarship 
Cortdltions? 

653.40  What  agreement  must  a  scholar  have 
with  the  State  agency? 

653.41  What  are  the  requirements  for  a 
scholar  to  continue  to  receive  payments 
under  this  program? 

653.42  What  are  the  consequences  of  a 
scholar's  noncompliance  with  the 
teaching  requirement? 

Authority:  20  U.S.C.  1111-llllh.  unless 
otherwise  noted. 

Subpart  A— General 

§  653.1    What  is  the  Congressional  Teacher 
Scholarship  Program? 

Under  the  Congressional  Teacher 
Scholarship  Program  the  Secretary 
makes  available,  through  grants  to  the 
States,  scholarships  to  eligible 
individuals  to  enable  and  encourage 
them  to  pursue  teaching  careers  at  the 
preschool,  elementary,  or  secondary 
school  level. 

(Authority:  20  U.S.C.  1111) 

§  653.2    Who  is  eligible  to  participate  in 
this  program? 

(a)  States  are  eligible  to  apply  for 
grants  under  this  program. 

(b)  Outstanding  high  school  graduates 
who  wish  to  pursue  teaching  careers  at 
the  preschool,  elementary,  or  secondary 
level  are  eligible  to  apply  to  their 
respective  States  of  residence  for 
scholarships  under  this  program. 
(Authority:  20  U.S.C.  1111b  et  seq] 

§  653.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Congressional  Teacher  Scholarship 
Program: 

(a)  The  regulations  in  this  Part  653. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  76 
(State-Administered  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  78  (Educational 
Appeal  Board),  and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 


(Authority:  20  U.S.C.  1111-llllh  et  seq.] 

§  653.4    What  definHittns  apply  to  this 
program? 

The  following  definitions  apply  to 
terms  used  in  this  part: 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 
Application 

EDGAR 

Elementary  school 

Nonprofit 

Preschool 

Private 

Public 

Secondary  school 

Secretary 

State 

State  educational  agency 

(b)  Other  definitions  that  apply  to  this 
part.  The  following  additional 
definitions  apply  to  this  part: 

"Academic  year"  means  a  period  of 
time  during  which  a  full-time  student  is 
expected  to  complete  the  equivalent  of 
one  of  the  following: 

(1)  Two  semesters. 

(2)  Two  trimesters.        _^ 

(3)  Three  quarters.         ^ 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

"Award  year"  means  the  period  of 
time  from  July  1  of  one  year  through 
June  30  of  the  following  year. 

"Full-time  student"  means  a  student 
enrolled  in  an  institution  of  higher 
education,  other  than  a  correspondence 
school,  who  is  carrying  a  full-time 
academic  workload  as  determined  by 
the  institution  under  standards 
applicable  to  all  students  enrolled  in 
that  student's  program. 

"Institution  of  higher  education"  has 
the  same  meaning  under  this  part  as  the 
same  term  defined  in  34  CFR  668.3  of  the 
Student  Assistance  General  P>rovisions 
regulations. 

"Scholar"  means  a  scholarship 
recipient. 

"Scholarship"  means  an  award  made 
to  an  individual  under  this  part  for  one 
academic  year. 

(Authority:  20  U.S.C.  1111-llllh) 

Subpart  B— What  Assistance  Does  the 
Secretary  Provide  Under  This 
Program? 

§  653.10    For  what  purposes  may  a  State 
use  Its  payments  under  this  program? 

A  State  may  use  its  payments  under 
the  Congressional  Teacher  Scholarship 
Program,  including  principal  and  interest 
payments  it  receives  from  scholars 
under  S  653.42.  only  for  making 
payments  to  scholars. 
(Authority:  20  U.S.C.  1111) 


Subpart  C— How  Does  a  State  Apply 
for  Grants? 

§  653.20    What  must  a  State  do  to  receive 
grants  under  this  program? 

(a)  To  receive  grants  under  the 
Congressional  Teacher  Scholarship 
Program,  a  State  shall  submit  an 
application  to  the  Secretary  for  review 
and  approval. 

(b)  The  Secretary  approves  an 
application  that — 

(1)  Designates  as  the  State  agency  for 
the  administration  of  the  Congressional 
Teacher  Scholarship  Program,  either — 

(i)  The  State  agency  which 
administers  the  State  Student  Incentive 
Grants  Program  under  Title  IV.  Part  A. 
Subpart  3  of  the  Act;  or 

(ii)  The  State  agency  which 
administers  the  Guaranteed  Student 
Loan  Program  and  with  which  the 
Secretary  has  an  agreement  under 
section  428(b)  of  the  Act; 

(2)  Identifies  the  panel  or  agency 
which  has  established  criteria  and 
procedures  for  the  selection  of  scholars 
and  will  select  the  scholars  as  required 
by  §§  653.31  and  653.32; 

(3)  Describes  a  program  of  activities 
for  carrying  out  the  purposes  set  forth  in 
§  653.1  in  such  detail  that  the  Secretary 
may  determine  the  degree  to  which  the 
State's  program  will  accomplish  those 
purposes.  This  description  must 
include — 

(i)  The  selection  criteria  and 
procedures  to  be  used  by  the  State,  in 
the  selection  of  scholars,  which  satisfy 
the  provisions  of  this  part;  and 

(ii)  The  procedures  by  which  the 
designated  State  agency  intends  to 
publicize  the  availability  of 
Congressional  Teacher  Scholarships  to 
secondary  school  students  in  the  State; 

(4)  Explains  how  the  criteria  and 
procedures  for  the  selections  of  scholars 
were  developed  and  in  what  ways  they 
reflect  the  State's  present  and  projected 
needs  for  preschool,  elementary,  and 
secondary  teachers  in  general  and  for 
those  with  training  in  specific  academic 
disciplines; 

(5)  Provides  assurances  that — 

(i)  No  changes  will  be  made  in  the 
designations  of  an  agency  to  administer 
the  Congressional  Teacher  Scholarship 
Program,  in  the  selection  criteria  and 
procedures  to  be  used  in  the  selection  of 
scholars,  or  any  other  aspect  of  the 
program  of  activities  described  in  its 
application  without  the  prior  written 
approval  of  the  Secretary; 

(ii)  No  one  will  receive  a 
Congressional  Teacher  Scholarship 
without  entering  into  an  agreement  with 
the  designated  State  agency  under 


^ 


<ii>8 
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whicti  ne  or  sne  agrees  lo  the  terms 
specified  in  §  653.40; 

(iii)  The  terms  and  conditions  of  the 
agreement  which  the  State  agency  will 
enter  into  with  scholars  under  §  653.40 
will  be  fully  disclosed  in  the  scholarship 
application  form: 

(iv)  The  State  agency  will  monitor 
scholars'  compliance  with  the  provisions 
of  §1  653.40.  653.41(b),  and  653.42; 

(v)  The  State  agency  will  make 
particular  efforts  to  attract  students 
from  low-income  backgrounds  or  who 
express  a  willingness  or  desire  to  teach 
in  schools  having  less  than  average 
academic  results  or  serving  large 
numbers  of  economically  disadvantaged 
students;  and 

(vi)  Scholarships  will  be  awarded 
without  regard  to  sex,  race, 
handicapping  condition,  creed,  or 
economic  background;  and 

(6)  Contains  a  copy  of  the  agreement 
referred  to  in  paragraph  (b)(5)(ii)  of  this 
section. 

(c)  Upon  the  Secretary's  approval  of 
its  application,  a  State  need  not  submit 
additional  applications  in  order  to 
continue  to  be  considered  for  funding 
under  this  program. 
(Authority:  20  U.S.C.  llllb) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  namt)eT  1840-0578) 

§653^1    What  requiranMnts  mist  be  met 
by  States  tn  the  admMstration  of  the 
program? 

(a)  To  continue  to  receive  payments 
under  this  part,  a  State  shall— 

(1)  Provide  scholarship  assistance 
only  to  students  who  meet  the 
requirements  of  SS  653^0,  653.4a  and 
653.41; 

(2)  Limit  scholarship  assistance  to  no 
more  than  four  academic  years  for  each 
scholar: 

(3)  Make  reports  to  the  Secretary  that 
are  necessary  to  carry  out  the 
Secretary's  functions  under  this  part; 

(4)  EstabUsh  and  implement  poHcies 
and  procedures  which  are  necessary  to 
administer  the  repayment  provisions  of 
§  653.42  and,  in  cases  of  noncompliance 
with  these  provisions,  implement 
collection  and  litigation  procedures 
consistent  with  34  CFR  Part  682;  and 

(5)  Except  as  otherwse  provided  in 
paragraph  (d)  of  this  section — 

(i)  Expend  all  funds  received  from  the 
Secretary  for  scholarship  during  the 
award  year  specified  by  the  Secretary 
with  regard  to  those  funds;  and 

(ii)  Expend  in  that  award  year,  for 
scholarships,  all  funds  received  by  the 
State  prior  to  that  award  year  from 
principal  and  interest  payments  made 
under  the  provisions  of  §  653.42. 

(b)  A  State  shall  award  a  scholarship 
in  the  amount  of  $5,000  for  an  academic 


year,  except  as  otherwise  provided  in 
paragraph  (c)  of  this  section. 

(c)  A  State  shall  not  award  a 
scholarship  which  exceeds  the  scholar's 
cost  of  attendance.  If  a  scholarship, 
when  added  to  the  amount  the  scholar  is 
to  receive  for  the  same  academic  year 
under  Title  IV  of  the  Act,  would 
otherwise  exceed  the  scholar's  cost  of 
attendance,  as  defined  for  the  National 
Direct  Student  Loan  Program  in  34  CFR 
674.11,  the  State  shall  reduce  the 
scholarship  by  the  amout  in  which  the 
combined  awards  would  be  in  excess  of 
the  scholar's  cost  of  attendance. 

(d)  After  awarding  all  scholarships  for 
payment  during  an  award  year,  as 
required  by  paragraph  (a)(5)  of  this 
section,  a  State  may  reserve  for 
expenditures  in  the  following  award 
year  a  remaining  amount  of  funds  which 
is  less  than  the  amount  required  for  a 
scholarship  as  well  as  any  funds  that 
were  awatded  but  were  returned  or  not 
expended. 

(Authority.  20  U.S.C.  1111c.  lllld,  lllle) 

Subpart  O— How  Does  a  State  Select 
Scholars  Under  This  Program? 

§  653.30    What  are  the  englbility 
requirements? 

To  be  selected  as  a  scholeir,  an 
individual  shall — 

(a)(1)  Be  a  United  States  citizen  or 
National: 

(2)  Provide  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  he  or  she — 

(i)  Is  a  permanent  resident  of  the 
United  States;  or 

(ii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(3)  Be  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(b)(1)  Have  graduated  from  High 
school; 

(2)  Be  scheduled  to  graduate  from  high 
school  whhin  3  months  of  the  date  of  the 
award;  of 

(3)  Have  received  a  certificate  of  high 
school  equivalency  for  successfully 
completing  the  Tests  of  General 
Educational  Development  (GED);  and 

(c)(1)  Rank  in  the  top  ten  per  cent  of 
his  or  her  graduating  class;  or 

(2)  Have  received  GED  test  scores 
recognized  by  the  State  to  be  equivalent 
to  ranking  in  the  top  ten  per  cent  of  the 
high  school  graduates  in  the  State,  or 
nationally,  in  the  academic  year  for 
which  the  ehgibility  determination  is 
being  made. 
(Authority:  20  U.S.C.  lllld) 

§  653.3 1    Who  selects  the  scholars? 
(a)  Scholars  must  be  selected  by — 


(1)  A  seven-member  statewide  panel 
appointed  by  the  chief  State  elected 
official,  acting  in  consultation  with  the 
State  educational  agency; 

(2)  An  existing  grant  agency 
designated  by  the  chief  State  elected 
official  and  approved  by  the  Secretary, 
or 

(3)  An  existiag  panel  designated  by 
the  chief  State  elected  official  and 
approved  by  the  Secretary. 

(b)  A  selection  panel  must  be 
representative  of  school  administrators, 
teachers,  and  parents. 

(Authority:  20  U.S.C.  lllld) 

§  CS3.32    What  are  the  selection  criteria 
and  procedures? 

(a)  The  panel  or  agency  appointed  or 
designated  by  the  chief  State  elected 
official  in  accordance  with  §  653.31  shall 
establish  criteria  and  procedures  for  the 
selection  of  scholars. 

(b)  The  selection  criteria  and 
procedures  must  reflect  the  present  and 
projected  needs  of  the  State  for 
preschool,  elementary,  and  secondary 
teachers  as  required  by  section  553(c)  of 
the  Act  and  must  be  developed  after 
consideration  of  the  views  of  the  State 
and  local  educational  agencies,  private 
educational  inatitutions.  and  other 
interested  parties  as  required  by  section 
553(d)  of  the  Act. 

(c)  The  State  shall  make  applications 
available  to  high  schools  in  the  State 
and  in  other  locations  convenient  to 
applicants,  parents,  and  other  interested 
parties. 

(d)  The  panel  or  agency  referred  to  in 
paragraph  (a)  of  this  section  shall  select 
scholars  without  regard  to  whether 
appUcants  plan  to  attend  publicly  or 
privately  conftt)lled  institutions. 

(Authority;  20  U.S.C.  llllb.  lllld) 

Subpart  E— What  Are  the  Scholarship 
Conditions? 

§  653.40    What  agreement  must  a  scholar 
have  with  the  State  agency? 

(a)  To  receive  a  scholarship,  an 
individual  shall  enter  into  an  agreement 
with  the  State  agency  under  which  he  or 
she  agrees,  except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section — 

(1)  To  teach  on  a  full-time  basis,  as 
determined  by  the  institution  or  agency 
in  which  he  or  she  is  teaching,  for  a 
period  of  not  less  than  two  years  for 
each  year  for  which  scholarship 
assistance  was  received — 

(i)  In  a  public  preschool,  elementary 
school,  or  secondary  school  in  any 
State; 
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(ii)  In  a  public  preschooL  elementary, 
or  secondary  education  program  in  aoy 
State; 

(iii)  In  a  private  nonprofit  preschool, 
elementary  school  or  secondary  school; 

(2)  To  fulfill  the  teaching  obligation 
described  in  paragraph  (aXl)  of  this 
section  within  ten  years  after  completing 
tne  postsecondary  education  degree 
prograin  for  which  the  sciiolarship  was 
awarded: 

(3)  To  provide  the  State  agency 
evidence  of  compliance  with  paragraphs 
(a]  (1)  and  (2)  of  this  section  and 

§  653.41  as  required  by  the  State  agency; 
and 

(4)  To  repay  all  or  part  of  the 
scholarship  plus  interest  and  reasonable 
collection  fees  as  specified  in  S  653.42  if 
the  conditions  of  paragraphs  (a)  (1)  and 
(2)  of  this  section  are  not  met  or  if  the 
State  agency  determines  that  the 
individual  is  no  longer  pursuing  a  course 
of  study  leading  to  certification  as  a 
teacher  at  the  preschool,  elementary,  or 
secondary  level. 

(b)  The  requirement  to  teach  two 
years  for  each  year  a  scholarship 
assistance  is  reduced  by  one-half  in  the 
case  of  individuals  who  teach  on  a  full- 
time  basis  in  a  teacher  shortage  area 
that  is  designated  by  the  Secretary  as 
provided  by  section  428(b)(4)  of  the  Act. 

(c)  The  agreement  referred  to  in 
paragraph  (a)  of  this  section  must 
include — 

(1)  A  description  of  the  procedures 
under  which  the  provisions  of  §  653.42 
(g)  through  (k)  will  be  implemented;  and 

(2)  A  description  of  the  procedures 
under  which  a  scholar  may  appeal  any 
determination  of  noncompliance  with 
any  provisions  under  this  part. 

(Authority:  20  U.S.C.  llllb) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1840-0578) 

§  653.41     Wtiat  are  the  requirements  for  a 
scholar  to  continue  to  receive  payments 
under  this  program? 

(a)  A  State  agency  shall  continue  to 
make  payments  to  a  scholar  under  this 
program  only  during  the  periods  that  the 
State  agency  finds  that  the  scholar 
meets  the  conditions  described  in 
paragraph  (b)  of  this  section. 

(b)  To  maintain  eligibility  for  a 
scholarship,  a  scholar  must  be — 

(1)  Enrolled  as  a  full-time  student  in 
an  institution  of  higher  education  that  is 
currently  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  that  the  Secretary 
determines  to  be  a  reliable  authority  as 
to  the  quality  of  training  offered,  in 
accordance  with  section  1201(a)  of  the 
Act; 

(2)  Pursuing  a  course  of  study  leading 
to  certification  as  a  teacher  at  the 


preschool  elementary,  or  secondary 
level,  as  determined  by  the  State  agency 
but  not  including  graduate  study  that  is 
not  required  for  initial  teacher 
certification;  and 

(3)  Maintaining  satisfactory  progress 
as  determined  by  the  institution  of 
higher  education  the  student  is 
attending,  in  accordance  with  the 
criteria  established  in  34  CFR  668.16(e) 
of  the  Student  Assistance  General 
Provisions  regulations. 
(Authority:  20  U.S.C.  lllle) 

§  653.42  What  are  tt>e  consequences  of  a 
scholar's  noncompUsnc*  with  the  t«act>ing 
requirement? 

(a)  A  scholar  found  by  a  State  to  be  in 
noncompliance  with  the  agreement 
entered  into  under  §  653.40,  or  to  be  no 
longer  pursuing  a  course  of  study 
leading  to  certification  as  a  teacher  at 
the  preschool,  elementary,  or  secondary 
level,  shall — 

(1)  Repay  the  amount  of  the 
scholarships  received,  prorated 
according  to  the  fraction  of  the  teaching 
obligation  not  completed,  as  determined 
by  the  State  agency; 

(2)  Pay  a  simple,  per  annum  interest 
charge  on  the  outstanding  principal;  and 

(3)  Pay  all  reasonable  collection  costs 
as  determined  by  the  State  agency. 

(b)  The  interest  charge  referred  to  in 
paragraph  (a)(2)  of  this  section  accrues 
from — 

(1)  The  date  of  the  initial  scholarship 
payment  if  the  State  agency  has 
determined  that  the  scholar  is  no  longer 
pursuing  a  course  of  study  leading  to 
certification  as  a  teacher  at  the 
preschool,  elementary,  or  secondary 
level;  or 

(2)  The  day  after  that  portion  of  the 
scholarship  period  for  which  the 
teaching  obligation  has  been  fulfilled. 

(c)(1)  The  interest  charge  referred  to 
in  paragraph  (a)(2)  of  this  section  is 
adjusted  annually,  except  as  provided 
for  under  paragraph  (c)(2)  of  this 
section,  and  is  set  at  a  rate  which  is  the 
greater  of — 

(i)  Fourteen  percent;  or 

(ii)  Five  percent  above  the  average  of 
the  bond  equivalent  rates  of  91-day 
Treasury  bills  auctioned  during  the  most 
recent  quarter  ending  March  31. 

(2)  The  interest  charge  applicable 
during  the  repayment  period  is  the 
greater  of  the  rates  described  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section  as  determined  when  the 
repayment  schedule  is  established. 

(d)  A  scholar  required  by  paragraph 
(a)  of  this  section  to  repay  his  or  her 
scholarship  shall — 

(1)  Enter  repayment  status  on  the  first 
day  of  the  first  calendar  month  after — 


(i)  The  State  has  determined  that  the 
scholar  is  no  longer  prirsuing  a  course  of 
study  leading  to  certification  as  a 
teacher  at  the  preschool  elementary,  or 
secondary  level,  but  not  before  six 
months  has  elapsed  after  the  cessation 
of  the  scholars  full-time  enrollment  in 
such  a  course  of  study; 

(ii)  The  date  the  scholar  informs  the 
agency  he  or  she  does  not  plan  to  fulfill 
the  teaching  obligation;  or 

(iii)  The  latest  date  on  which  the 
scholar  must  have  begun  teaching  in 
order  to  have  completed  the  teaching 
obligation  within  ten  years  after 
completing  the  postsecondary  education 
for  which  the  scholarship  was  awarded, 
as  determined  by  the  State  agency;  and 

(2)  Make  monthly  or  quarterly 
payments  to  the  State  which — 

(i)  Cover  principal,  interest,  and 
collection  costs  according  to  a  schedule 
established  by  the  State  which  calls  for 
complete  repayment  within  ten  years 
after  the  scholar  enters  repayment 
status,  except  as  provided  in  paragraph 
(j)  of  this  section;  and 

(ii)  Amount  annually  to  no  less  than 
$1200  or  the  unpaid  balance,  whichever 
is  less,  unless  the  scholar's  inability  to 
pay  this  amount  because  of  his  or  her 
financial  condition  has  been  established 
to  the  State's  satisfaction. 

(e)  The  State  agency  shall  not  require 
scholarship  repayments  amounting  to 
more  than  $1200  annually  unless  higher 
payments  are  needed  to  complete  the 
entire  repayment  within  the  ten-year 
period  described  in  paragraph  (d)(2)  of 
this  section. 

(f)  The  State  agency  shall  capitalize 
any  accrued  interest  at  the  time  it 
establishes  a  scholar's  repayment 
schedule. 

(g)  A  scholar  is  not  considered  in 
violation  of  the  repayment  schedule 
established  under  paragraph  (d)  of  this 
section  during  the  time  he  or  she  is — 

(1)  Engaging  in  a  full-time  course  of 
study  at  an  institution  of  higher 
education; 

(2)  Serving,  not  in  excess  of  three 
years,  on  active  duty  as  a  member  of  the 
armed  services  of  the  United  States; 

(3)  Temporarily  totally  disabled,  for  a 
period  not  to  exceed  three  years,  as 
established  by  sworn  affidavit  of  a 
qualified  physician; 

(4)  Unable  to  secure  employment  for  a 
period  not  to  exceed  twelve  months  by 
reason  of  the  care  required  by  a  spouse 
who  is  disabled; 

(5)  Seeking  and  unable  to  fmd  full- 
time  employment  for  a  single  period  not 
to  exceed  twelve  months;  or 

(6)  Unable  to  satisfy  the  terms  of  the 
repayment  schedule  established  by  the 
State  under  paragraph  (d)(2)(i)  of  this 


innin 


section  and  is  also  seeking  and  unable 
to  find  full-time  employment  as  a 
teacher  in  a  public  preschool, 
elementary  school,  or  secondary  school, 
or  in  a  public  or  private  nonprofit 
preschool,  elementary,  or  secondary 
education  program. 

(h)  To  qualify  for  any  of  the 
exceptions  in  paragraph  (g)  of  this 
section,  a  scholar  shall  notify  the  State 
agency  of  his  or  her  claim  to  the 
exception  and  provide  supporting 
documentation  as  required  by  the  State 
agency. 

(i)  During  the  time  a  scholar  qualifies 
for  any  of  the  exceptions  in  paragraph 


(g)  of  this  section,  he  or  she  need  not 
make  the  scholarship  repayments 
referred  to  in  paragraph  (d)  of  this 
section  aad  interest  does  not  accrue. 

(j]  The  State  agency  shall  extend  the 
ten-year  scholarship  repayment  period 
established  under  paragraph  (d)  of  this 
section  by  a  period  equal  to  the  length  of 
time  a  scholar  meets  any  of  the 
conditions  listed  in  paragraph  (g)  of  this 
section  or  if  a  scholar's  inability  to 
complete  the  scholarship  repayments 
within  this  ten-year  period  because  of 
his  or  her  Hnancial  condition  has  been 
established  to  the  State's  satisfaction. 


(k]  The  State  agency  shall  cancel  a 
scholar's  repayment  obligations  if  it 
determines — 

(1)  On  the  basis  of  a  sworn  affidavit 
of  a  qualified  physician,  that  the  scholar 
is  unable  to  teach  on  a  full-time  basis 
because  of  an  impairment  that  is 
expected  to  continue  indefmitely  or 
result  in  death;  or 

(2)  On  the  basis  of  a  death  certificate 
or  other  evidence,  conclusive  under 
State  law,  that  the  scholar  has  died. 

(Authority:  20  U.S.C.  llllf,  llllg) 

[FR  Doc.  87-6827  Filed  3-26-87;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

The  Freedom  of  Information  Reform 
Act  of  1986;  Uniform  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelines 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Final  publication  of  Fee 

Schedule  and  Guidelines  implementing 

certain  provisions  of  the  Freedom  of 

Information  Reform  Act  of  1986  (Pub.  L. 

99-570). 

SUMMARY:  These  Guidelines  implement 
certain  provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  which 
require  the  Office  of  Management  and 
Budget  (0MB)  to  promulgate  guidelines 
containing  a  uniform  schedule  of  FOIA 
fees  applicable  to  all  agencies  that  are 
subject  to  the  FOIA. 

EFFECTIVE  DATE:  April  27, 1987.  Agencies 
are  required  to  promulgate  regulations 
pursuant  to  notice  and  comment 
implementing  the  provisions  of  this 
schedule  and  guidelines  by  April  25, 
1987.  They  should  develop  and  publish 
proposed  rules  as  soon  as  possible  after 
publication  of  this  OMB  Fee  Schedule 
and  Guidelines.  Agencies  will  have  met 
the  statutory  deadline  if  they  promulgate 
final  versions  of  such  implementing 
regulations  in  the  Federal  Register  on  or 
before  that  date,  even  though  their 
regulations  will  not  be  effective  until  30 
days  after  the  date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Veeder,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Information  Policy 
Branch,  Telephone  (202)  395-^14. 
SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Reform  Act  of 
1986  (Pub.  L.  99-570)  amended  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  by  modifying  the  terms  of 
exemption  7  and  by  supplying  new 
provisions  relating  to  the  charging  and 
waiving  of  fees.  The  Reform  Act 
specifically  required  the  Office  of 
Management  and  Budget  to  develop  and 
issue  a  schedule  of  fees  and  guidelines, 
pursuant  to  notice  and  comment. 

On  January  16, 1987,  OMB  published  a 
proposed  fee  schedule  and  guidelines 
explaining  how  to  implement  the 
schedule.  The  notice  invited  public 
comment  especially  on  the  definitions  of 
"commercial,"  "representative  of  the 
news  media,"  "educational  institution," 
"non-commercial  scientific  institution," 
"search,"  and  "review." 

At  the  end  of  the  comment  period, 
February  17, 1987.  OMB  had  received  80 
comments  from  6  identifiable  categories 
of  commentator: 


•  The  Congress  (1) 

•  The  Federal  Agencies  (11) 

•  Publishers  of  Newsletters  (41) 

•  Public  interest  groups  affiliated  with 
the  news  media  (11) 

•  Other  public  interest  groups  (12) 

•  Individual  members  of  the  public  (4) 
Although  many  of  the  commentators 

focused  exclusively  on  OMB's  proposed 
definition  of  "representative  of  the  news 
media,"  a  significant  number  provided 
substantive  comments  on  other  aspects 
of  the  guidelines  and  schedule.  These 
comments  are  discussed  in  the  sectional 
analysis  that  follows. 

Several  c»mmentators  urged  OMB  to 
publish  a  revised  schedule  and  guidance 
for  a  second  round  of  public  comment, 
while  acknowledging  the  problems 
presented  by  the  statutory  deadline 
requiring  agencies  to  promulgate  their 
own  fee  regulations  by  April  25, 1987. 
OMB  has  carefully  considered  this 
suggestion,  but  declines  to  adopt  it. 
Since  agencies'  regulations  must  be 
published  not  only  pursuant  to  (and  thus 
following)  OMB's  issuance  and  also  for 
notice  and  comment,  a  second  round  of 
comment  would  make  it  impossible  for 
agencies  to  meet  the  statutory  deadline. 
It  should  be  noted,  however,  that  OMB 
intends  to  follow  agencies' 
implementation  of  the  schedule  and 
guidelines  closely  and  will  issue 
clarifications  when  needed. 

Section-by^ection  Analysis 

Section  1.  Purpose. 

Many  commentators  suggested  that 
OMB's  emphasis  on  collecting  FOIA 
fees  was  contrary  to  the  intent  of  the 
FOIA  amendment  which  they  insisted 
was  to  make  information  more  widely 
and  cheaply  available,  and  they  urged 
that  we  emphasize  this  intention.  While 
it  is  true  that  many  of  the  provisions  of 
the  FOIA  amendments  will  have  this 
effect,  OMB's  role  in  this  process  is 
limited  to  that  of  providing  guidance  on 
charging  fees  under  the  FOIA.  Moreover, 
given  OMFs  budgetary  responsibilities, 
it  is  quite  appropriate  for  it  to  require 
agencies  to  develop  and  diligently  carry 
out  programs  that  charge,  collect  and 
deposit  fees  for  FOIA  services  where 
such  activities  are  clearly  permitted  by 
statute.  Accordingly,  no  changes  were 
made  to  this  section. 

Section  5.  Authorities. 

One  convnentator  objected  to  the 
citation  of  statutory  authorities  other 
than  the  Freedom  of  Information  Reform 
Act:  speciflcally,  the  Paperwork 
Reduction  Act  of  1980  and  the  Budget 
and  Accounting  Act  and  Budget  and 
Accounting  Procedures  Act.  It  was  not 
OMB's  intention  to  enlarge  the  scope  of 


its  authority  or  responsibilities  in 
developing  FOIA  fee  guidance  by  citing 
these  Acts.  Nevertheless,  these  Acts  do 
provide  a  framework  for  the 
development  and  issuance  of  OMB 
policies  relating  to  information  access 
and  dissemination  policies  and  the 
collecting  and  disposition  of  fees.  The 
Paperwork  Reduction  Act,  for  example, 
makes  the  Director  of  OMB  responsible 
for  developing  and  implementing 
"Federal  information  policies,  principles, 
standards,  and  guidelines"  (44  U.S.C. 
3504(a)).  Among  these  responsibilities 
are  those  for  issuing  guidance  on  the 
Privacy  Act  of  1974.  These  FOIA  fee 
guidelines  rely  on  that  authority  to 
remind  agencies  that  the  fee  schedule 
provided  herein  does  not  apply  to 
individuals  seeking  access  to  their  own 
records  which  are  filed  in  Privacy  Act 
systems  of  records.  Similarly,  the 
budgetary  authorities  cited  mandate  that 
funds  agencies  receive  for  providing 
FOIA  services  are  to  be  deposited  in  the 
general  revenues  of  the  United  States 
rather  than  individual  agency  accounts. 
OMB  has  made  one  change  to  this 
section  and  that  is  to  add  a  reference  to 
the  Privacy  Act  of  1974. 

Section  6.  Definitions: 

Section  6b.  "Statute  Specifically 
Providing  for  Setting  the  level  of  fees  for 
particular  types  of  records. " 

A  few  commentators  addressed  this 
definition  and  suggested  that  it  was  too 
broad  and  general  and  could  permit 
agencies,  on  a  discretionary  basis,  to 
"circumvent  the  general  FOIA  policy  of 
minimal  fees  for  statutory  access  to 
agency  records."  The  commentators 
urged  that  we  include  in  the  definition 
that  a  qualifying  statute  would  have  to 
specifically  establish  a  level  of  fees  and 
specifically  identify  a  particular  type  of 
records  for  which  the  fees  could  be 
charged. 

It  was  not  OMB's  intention  to  have 
this  provision  read  broadly,  since  the 
legislative  history  relating  to  this 
provision  is  unambiguous  in  stating  that 
it  is  not  intended  to  change  existing  law. 
We  have  therefore  revised  the  section  to 
meet  the  concerns  of  the  commentators. 
We  would  note  only,  however,  that  a 
number  of  commentators  misquoted  the 
plain  wording  of  the  provision  by 
insisting  that  a  qualifying  statute  must 
set  a  specific  level  of  fees  rather  than 
specifically  providing  for  the  setting  of 
fees  by  an  agency.  Our  guidance  makes 
it  clear  that  a  qualifying  statute  must 
require,  not  merely  permit,  an  agency  to 
establish  fees  for  particular  documents. 

The  commentators  also  objected  to 
the  first  subparagraph  in  the  definition 
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which  refers  to  statutes  that  "serve  both 
the  general  public  and  private  sector 
organizations  by  conveniently  making 
available  government  information  .  .  . ," 
and  urged  its  elimination  on  the  basis 
that  it  is  "so  vague  and  meaningless  that 
it  could  probably  be  applied  to  any 
statute  allowing  disclosure  of 
information."  The  objectionable 
paragraph  is  taken  from  the  legislation 
establishing  the  National  Technical 
Information  Service  (albeit  somewhat 
condensed]  and  we  have  left  it 
unchanged,  but  note  that  it  is  to  be  read 
in  conjunction  with  the  other 
subparagraphs  in  providing  a  generic 
description  of  such  fee  statutes. 

Section  6c.  "Direct  Costs. " 

Two  categories  of  commentators 
addressed  the  issue  of  charging  a 
percentage  of  an  employee's  salary  to 
cover  beneHts.  Non-federal 
commentators  thought  that  such  charges 
were  improper  because  they  represented 
agency  overhead  costs  rather  than  direct 
costs.  Federal  agency  commentators,  on 
the  other  hand,  pointed  out  that  the  16 
percent  rate  the  guidance  attributed  to 
benefits  was  inconsistent  with  OMB's 
own  guidance  in  Circular  No.  A-76 
which  uses  a  much  higher  percentage. 

As  to  the  first  point,  the  Freedom  of 
Information  Act  permits  agencies  to 
charge  only  for  allowable  reasonable 
direct  costs  of  providing  certain  FOIA 
services.  Employee  salaries  are  clearly  a 
direct  cost  of  providing  FOIA  services. 
The  cost  to  the  agency  of  conducting,  for 
example,  a  search  for  a  document  is  the 
salary  that  must  be  paid  to  the  employee 
performing  the  search  multiplied  by  the 
time  he  or  she  spends  searching. 

The  elements  used  to  calculate  an 
employee's  total  salary  are  the  pay 
grade  of  the  employee  and  any  fringe 
benefits.  Because  the  agency  is 
permitted  to  charge  only  "reasonable" 
direct  costs,  the  inclusion  of  some  kinds 
of  fringe  benefits  would  be  clearly 
unreasonable.  For  example,  an  agency 
that  maintains  recreational  facilities  for 
employees  and  their  families  could  not 
count  the  cost  of  operating  the  facility  as 
a  reasonable  direct  cost  for  FOLA  fee 
purposes.  But,  an  employer's 
contribution  to  a  retirement  system  and 
to  health  and  life  insurance  programs 
are  concrete  identifiable  costs  directly 
associated  with  the  salary  of  the 
employee  and  should  be  counted  as  part 
of  the  direct  costs  of  providing  FOIA 
services. 

As  to  the  second  point,  the  figure  cited 
in  0MB  Circular  No.  A-76  was 
developed  for  a  different  purpose  and  on 
a  different  basis.  The  circular  uses  a 
figure,  for  example,  of  27.9  percent  as  a 
cost  factor  in  determining  agency  costs 


for  employee  retirement.  The  figure 
includes  not  only  the  direct  7  percent 
agency  contribution,  but  other 
governmental  sources  of  funds  for  the 
Civil  Service  Retirement  System.  While 
27.9  percent  may  be  an  appropriate 
figure  for  purposes  of  Circular  No.  A-76, 
the  "direct  reasonable  cost"  restriction 
of  the  Freedom  of  Information  Act 
precludes  using  more  than  the  7  percent 
agency  contribution.  OMB  arrived  at  the 
16  percent  figure  in  consultation  with 
the  Office  of  Personnel  Management, 
and  it  is  retained  in  the  final  version  of 
our  guidance. 

Some  readers  noted  that  the  18 
percent  figure  was  rendered  16.1  in 
Section  7a  of  the  guidelines.  That  was  a 
typographical  error. 

Section  6d.  "Search. " 

Several  commentators  objected  to  the 
inclusion  of  line-by-line  searches  as  an 
example  of  search.  It  is  not  often  that  an 
agency  would  need  to  read  a  document 
line-by-line  to  locate  records  responsive 
to  a  request,  and  agencies  should  not 
artificially  raise  search  costs  by 
unnecessarily  spending  time  reading  a 
document  for  responsive  records  when  it 
would  be  cheaper  and  faster  simply  to 
reproduce  the  entire  document.  Our 
intention  was  to  provide  guidance  on 
the  scope  of  what  constitutes  FOIA 
search  and  we  were  careful  to 
distinguish  line-by-line  search  from 
review.  We  have  accordingly  modified 
the  section  to  make  it  clear  that  agencies 
should  not  conduct  line-by-line  searches 
when  whole  document  reproduction 
would  be  cheaper  and  faster. 

Section  6f.  "Review. " 

Several  Federal  agency  commentators 
suggested  that  we  provide  greater  detail 
on  what  constitutes  review  of 
documents  for  which  agencies  may 
charge  commercial  use  requesters.  We 
have  therefore  expanded  the 
explanation. 

Section  6g.  "Commercial  Use  Request. " 

Athough  the  legislative  history  is  in 
conflict  on  the  precise  meaning  of  this 
provision,  it  seems  clear  that  the 
Congress  intended  to  distinguish 
between  requesters  whose  use  of  the 
information  was  for  a  use  that  furthered 
their  business  interests,  as  opposed  to  a 
use  that  in  some  way  benefited  the 
public.  The  amendment  shifts  some  of 
the  burden  of  paying  for  the  FOLA  to  the 
former  group  and  lessens  it  for  the  latter. 

As  opposed  to  the  other  fee  categories 
created  by  the  amendment,  inclusion  in 
this  one  is  determined  not  by  the 
identity  of  the  requester,  but  the  use  to 
which  he  or  she  will  put  the  information 
obtained.  Because  "use"  is  the  exclusive 


determining  criterion,  it  is  possible  Ic 
envision  a  commercial  enterprise 
making  a  request  that  is  not  for  a 
commercial  use.  It  is  also  possible  that  a 
non-profit  organization  could  make  a 
request  that  is  for  a  commercial  use. 
Moreover,  because  "use,"  not  identity, 
controls,  agencies  will  have  to  spend 
more  time  than  they  do  now  in 
determining  what  the  requester  intends 
to  do  with  the  records  sought. 

Both  the  legislative  history  and  the 
comments  on  OMB's  proposed  fee 
guidance  contain  suggestions  that 
agencies  can  look  to  the  identities  of 
requesters  and  automatically  assign 
them  to  or  exclude  them  from  this 
category.  Indeed,  the  original  OMB 
proposal  instructed  agencies  that  a 
request,  without  further  explanation, 
submitted  on  corporate  letterhead  could 
be  presumed  to  be  for  a  commercial  use. 
Commentators  urged  that  we  also 
include  a  presumption  that  requests 
submitted  on  the  letterhead  of  a  non- 
profit organization  be  for  a  non- 
commercial purpose.  We  no  longer  think 
either  presumption  should  be  made 
automatically  since  both  would  be 
based  upon  the  identity  of  the  requester 
as  opposed  to  the  use  to  which  he  or  she 
intended  to  put  the  records  sought.  We 
have  therefore  revised  the  definition  to 
eliminate  the  example. 

Many  commentators  were  troubled  by 
the  breadth  of  OMB's  proposed 
definition  of  "commercial  use,"  arguing 
that  by  defining  such  a  use  as  one  which 
is  "related  to"  commerce,  OMB  was 
providing  too  tenuous  a  connection  to  be 
meaningful.  OMB  has  revised  the 
definition  to  attempt  to  provide  a  more 
meaningful  linkage.  "Commercial  use"  is 
therefore  defined  as  a  use  that  "furthers 
the  commercial,  trade  or  profit  interests 
of  the  requester  or  person  on  whose 
behalf  the  request  is  made." 

Section  6b.  "Educational  Institution. " 

Many  commentators  were  concerned 
about  our  definition  of  "educational 
institution."  One  Federal  agency,  for 
example,  pointed  out  that  it  would 
exclude  high  schools  from  this  category 
of  FOIA  requesters.  The  legislative 
history  is  unhelpful  on  this  point, 
nowhere  defining  the  term.  One 
commentator  recommended  the 
definition  found  in  Webster's  New 
Twentieth  Century  Dictionary  of  the 
English  Language  (2nd.  ed.  1968)  in 
which  the  word  "education"  means 
providing  instruction  or  information;  an 
"educational  institutional"  is  an  entity 
organized  to  provide  instruction  or 
information.  'The  problem  with  this 
suggestion  is  that  it  is  not  sufficiently 
discriminating.  There  are  very  few 
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organizations  that  do  not  in  some  way 
"provide  information"  and  who  would 
not  qualify  as  "an  entity  organized  to 
provide  information." 

Other  commentators  recommended 
the  definition  of  educational  institution 
used  by  the  Internal  Revenue  Service  in 
its  regulations  implementing  Section 
501(cK3)  of  the  Tax  Code.  Institutions 
meeting  this  definition  qualify  for  tax 
exempt  treatment.  The  commentators 
pointed  out  that  since  the  task  the  FOIA 
Reform  Act  set  OMB  was  to  develop  a 
uniform  fee  schedule,  looking  to  an 
existing  definition  would  be  consistent 
with  the  statutory  intent.  After  some 
consideration,  OMB  agrees  that  while  it 
would  be  appropriate  to  incorporate  an 
existing  and  well  understood  definition, 
neither  the  Tax  Code  nor  the  IRS 
regulations  implementing  the  Code  serve 
that  purpose  well.  The  statute  merely 
provides  that  "Corporations,  and  any 
community  chest,  hind,  or  foundation, 
organized  and  operated  exclusively  for 
.  .  .  educational  purposes  .  .  .,"  qualify 
for  exemption  from  taxation.  The  IRS 
regulations  interpreting  this  somewhat 
vague  statutory  provision  are 
themselves  too  general  to  be  useful  to 
the  agencies  in  determining  an 
institution's  eligibility  under  the  FOIA 
fee  schedule.  Moreover,  OMB  does  not 
think  it  is  appropriate  to  tie  eligibility  for 
inclusion  in  the  "educational  institution" 
fee  category  to  an  IRS  interpretation  of 
the  institution's  eligibility  for  tax  exempt 
status. 

Rather  than  using  the  IRS  definition, 
OMB  thinks  it  more  appropriate  to  look 
to  the  Department  of  Education 
definition  found  in  20  U.S.C.  1681(c]. 
Accordingly,  the  terms  of  that  statutory 
definition  have  been  adapted  for  use  in 
a  revised  definition,  but  it  is  intended 
that  they  be  given  their  plain  meaning  in 
the  FOIA  context.  Moreover,  these  terms 
must  be  applied  in  conjunction  with  the 
FOIA's  "scholarly  research" 
requirement.  Thus,  the  definition  has 
been  revised  to  read  '  'educational 
institution'  refers  to  a  preschool,  a 
public  or  private  elementary  or 
secondary  school,  an  institution  of 
graduate  higher  education,  an  institution 
of  undergraduate  higher  education,  an 
institution  of  professional  education  and 
an  institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research." 

As  a  practical  matter,  it  is  unlikely 
that  a  preschool  or  elementary  or 
secondary  school  would  be  able  to 
qualify  for  treatment  as  an 
"educational "  institution  since  few 
preschools,  for  example,  could  be  said 
to  conduct  programs  of  scholarly 
research.  But,  agencies  should  be 


prepared  to  evaluate  requests  on  an 
individual  basis  when  requesters  can 
demonstiBte  that  the  request  is  from  an 
institution  that  is  within  the  category, 
that  the  institution  has  a  program  of 
scholarly  research,  and  that  the 
documents  sought  are  in  furtherance  of 
the  institution's  program  of  scholarly 
research  and  not  for  a  commercial  use. 

Agencies  should  ensure  that  it  is 
apparent  from  the  nature  of  the  request 
that  it  serves  a  scholarly  research  goal 
of  the  institution,  rather  than  an 
individud  goal.  Thus,  for  example,  a 
request  from  a  professor  of  geology  at  a 
State  university  for  records  relating  to 
soil  erosion,  written  on  letterhead  of  the 
Department  of  Geology,  could  be 
presumed  to  be  from  an  educational 
institution.  A  request  from  the  same 
person  for  drug  information  from  the 
Food  and  Drug  Administration  in 
furtherance  of  a  murder  mystery  he  is 
writing  would  not  be  presumed  to  be  an 
inslitutioaal  request,  regardless  of 
whether  it  was  written  on  institutional 
stationary.  Indeed,  such  a  request  could 
reasonably  be  construed  to  be  a  request 
that  is  for  a  commercial  use. 

The  in^itutional  versus  individual  test 
would  apply  to  student  requests  as  well. 
A  student  who  makes  a  request  in 
furtherance  of  the  completion  of  a 
course  of  instruction  is  carrying  out  an 
individual  research  goal  and  the  request 
would  not  qualify,  although  the  student 
in  this  case  would  certainly  have  the 
opportunity  to  apply  to  the  agency  for  a 
reduction  or  waiver  of  fees. 

One  commentator  su^ested  that 
OMB  should  read  the  phrase  "scholarly 
or  scientific  research"  conjunctively  in 
association  with  the  term  "educational 
institution  "  so  that  a  request  from  an 
educational  institution  in  furtherance  of 
either  scholarly  or  scientific  research 
would  qualify.  OMB  rejected  this 
suggestion;  the  statute  and  the 
legislative  history  recite  the  formula 
"educaticffial  or  scientific  institution/ 
scholarly  or  scientific  research,"  and  it 
seems  clear  that  the  phrase  was  meant 
to  be  read  disjunctively  so  that  scholarly 
applies  to  educational  institution  and 
scientific  applies  to  non-commercial 
scientific  institution. 

Section  6L  "Non-Commercial  Scientific 
Institution. " 

A  number  of  Federal  agencies 
commented  on  this  definition.  Several 
suggested  that  qualifying  institutions  be 
limited  to  those  conducting  research  in 
the  natural  sciences.  OMB  rejected  this 
suggestion:  there  is  no  support  in  either 
the  statute,  the  legislative  history,  or  the 
plain  meaming  of  the  term  to  permit  such 
a  narrow  reading. 


Other  agency  commentators  suggested 
that  the  word  "non-commereial"  be 
more  fiilly  defined  so  that  an  institution 
whose  purpose  was  to  further  a  specific 
product  or  industry  would  be  excluded 
from  this  category.  OMB  has  accepted 
this  suggestion  and  modified  the 
definition  accordingly. 

OMB  has  also  revised  the  definition  to 
ensure  consistency  with  the  definition  of 
"commercial"  in  Section  6g. 

Section  6j.  "Representative  of  the  News 

Media."         j 

This  definition  drew  the  most 
comments  of  any  section.  Commentators 
generally  fell  Into  two  classes.  The  first 
consisted  of  newsletter  publishers  and 
their  representatives  who  were 
concerned  that  the  guidelines  could  be 
read  to  exclude  them  from  qualifying  as 
"representatives  of  the  news  media." 
The  second  class  had  broader  concerns 
about  the  definition,  and  were  especially 
concerned  about  its  perceived 
narrowness. 

Many  of  the  newsletter  commentators 
pointed  to  their  accreditation  to  the 
House  and  Senate  press  galleries  as 
evidence  of  their  membership  in  the 
news  media  category.  It  was  not  OMB's 
intention  to  exclude  the  publishers  of 
newsletters  from  this  category.  The 
examples  provided  in  the  definition 
were  not  intended  to  be  all-inclusive. 
Certainly  newsletters,  if  they  meet  all  of 
the  other  criteria,  would  qualify  as 
"representatives  of  the  news  media"  for 
purposes  of  this  definition.  To  avoid 
implying  any  such  limitation,  OMB  has 
replaced  the  references  to  "newspaper" 
and  "magazine"  in  the  definition  with 
the  word  "periodical." 

The  other  class  of  commentators 
criticized  the  narrowness  of  OMB's 
proposed  definition,  pointing  to  the 
words  of  Senator  Leahy  in  the 
legislative  history  that  "(ijt  is  critical 
that  the  phrase  'representative  of  the 
news  media'  be  broadly  interpreted  if 
the  Act  is  to  work  as  expected."  Cong. 
Rec.  S.14298  (daily  ed.  September  30, 
1986).  They  asserted  that  including  the 
words  "established,"  "general 
circulafion,"  "working  for,"  and 
"regularly,"  all  served  to  unnecessarily 
limit  what  they  perceived  to  be  the 
breadth  of  the  definition's  coverage. 

OMB  has  carefully  considered  these 
comments.  Our  intention  in  this  section 
was  to  provide  the  agencies  and  the 
public  with  a  workable  definition.  We 
used  the  word  "established"  not  to  limit 
eligibility  only  to  those  organizations  in 
being  at  the  time  of  the  issuance  of  the 
guidance,  but  simply  to  indicate  that  a 
qualifying  organization  must  be  able  to 
show  some  evidence  of  its  identity 
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beyond  the  mere  assertion  that  it  is  a 
member  of  the  news  media.  Press 
accreditation,  guild  membership,  a 
history  of  continuing  pubhcation, 
business  registration.  Federal 
Communications  Commission  licensing, 
for  example,  would  suffice.  The  word 
"regularly"  which  the  legislative  history 
shows  Senator  Leahy  using  in  precisely 
this  context,  was  meant  to  indicate  that 
a  qualifying  organization  would  have  to 
show  that  it  was  a  continuing  venture 
that  was  publishing  or  broadcasting 
news  to  the  public.  Thus,  a  newly 
established  newspaper  would  be  able  to 
do  80  by  demonstrating  that  it  had  held 
itself  out  for  subscription  and  had  in  fact 
enrolled  subscribers. 

The  phrase  "general  circulation"  was 
misinterpreted  by  many  commentators: 
members  of  the  public  and  Federal 
agencies  as  well.  OMB  intended  the 
phrase  to  refer  to  a  newsworthy  product 
that  was  broadcast  or  published  in  a 
manner  that  made  it  available  to  the 
general  public,  not  that  it  had  to  have  an 
exclusively  general  content  or  that  it 
had  to  be  circulated  exclusively  to  a 
general  audience. 

In  any  case,  OMB  has  sought  to 
address  these  concerns  by  redrafting  the 
section  so  that  "news  media"  is  defined 
generically  as  "an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public."  The 
American  Heritage  Dictionary  (Second 
College  Edition,  1982)  defines  the  word 
"news"  as  ".  .  .  Recent  events  and 
happenings,  esp.  those  that  are  unusual 
or  notable.  .  .  .  Information  about 
recent  events  of  general  interest,  esp.  as 
reported  by  newspapers,  periodicals, 
radio  or  television  ...  A  presentation 
or  broadcast  of  such  information: 
newscast.  .  .  .  Newsworthy  material." 

Thus,  "news  media"  is  further  limited 
to  purveyors  of  information  that  is 
current  or  would  be  of  current  interest. 
The  Congress  could  easily  have  drafted 
the  section  to  read  "representative  of 
the  media"  rather  than  "news  media," 
but  it  did  not;  therefore,  OMB  thinks  it  is 
reasonable  to  give  some  weight  to  the 
term  "news"  when  constructing  a 
definition.  The  examples  given  cite  the 
traditional  models — radio  and  television 
stations  as  well  as  publishers  of 
periodicals  that  disseminate  "news," — 
but  also  look  to  evolving  non-traditional 
distributors,  such  as  videotext.  While 
these  examples  are  not  meant  to  be  all- 
inclusive,  they  are  meant  to  be  limiting, 
and  to  give  meaning  to  the  phrase 
"publish  or  broadcast  news"  so  that  it 
implies  something  more  than  merely 
"make  information  available."  The  news 
media  perform  an  active  rather  than 
passive  role  in  dissemination.  Thus,  they 


can  be  distinguished,  for  example,  from 
an  entity  such  as  a  library  which  stores 
information  and  makes  it  available  on 
demand. 

The  provision  for  freelancer  eligibility, 
especially  the  term  "solid  basis  for 
expecting  publication"  also  drew 
comments.  OMB's  aim  was  to 
incorporate  legitimate  freelance 
representatives  of  the  news  media  into 
the  categorical  definition  without 
opening  the  door  to  anyone  merely 
calling  himself  or  herself  a  freelance 
journalist.  Many  commentators  noted 
that  while  it  was  quite  reasonable  to 
require  freelancers  to  show  some 
evidence  that  they  could  expect  their 
work  to  be  published  before  granting 
them  access  to  this  category  of 
requester,  they  were  troubled  by  the  use 
of  the  phrase  "solid  basis."  OMB  has 
attempted  to  address  these  concerns  by 
adding  to  this  section  examples 
amplifying  what  solid  basis  means,  e.g., 
a  publication  contract  would  be  the 
clearest  basis,  but  freelancer's  past 
publication  history  could  also  be 
considered.  In  any  case,  freelancers  who 
do  not  qualify  for  inclusion  in  the 
"representatives  of  the  news  media" 
category  because  they  cannot 
demonstrate  a  solid  basis  for  expecting 
publication  could  be  eligible  to  seek  a 
reduction  or  waiver  of  fees  if  they  meet 
the  statutory  waiver  criteria. 

Section  7.  "Fees  to  be  Charged." 

A  number  of  commentators  expressed 
frustration  that  OMB  was  not  issuing  a 
unitary  schedule  of  fees  which  would 
establish  one  government-wide  charge 
for  each  FOIA  service  performed.  OMB 
is  sympathetic  to  this  position,  but  does 
not  believe  that  the  FOIA  Reform  Act 
gives  it  the  authority  to  do  so.  Because 
the  FOIA  Reform  Act  requires  each 
agency's  fees  to  be  based  upon  its  direct 
reasonable  operating  costs  of  providing 
FOIA  services,  OMB  is  precluded  from 
establishing  a  government-wide  fee 
schedule. 

Commentators  urged  OMB  to 
emphasize  in  this  section  that  the  effect 
of  the  FOIA  amendment  was  to 
minimize  costs  by  creating  categorical 
limitations  on  what  fees  could  be 
charged.  They  asserted  that  OMB's 
direction  to  the  agencies  to  "charge  fees 
that  recoup  the  full  direct  costs  they 
incur  .  .  .,"  was  at  the  least  misleading, 
given  the  statutory  limitations.  OMB 
agrees  and  has  revised  the  sentence  to 
read  "full  allowable  direct  costs"  to 
make  it  clear  that  agencies  must  look  to 
the  categorical  Umitations  in  the  statute 
and  charge  fees  accordingly. 

Commentators  pointed  out  that  OMB's 
encouragement  of  agencies  to  use 
private  sector  services  to  locate, 


reproduce  and  disseminate  records  in 
response  to  FOIA  requests,  while 
consistent  with  the  policy  articulated  in 
OMB  Circular  No.  A-130,  needed  some 
limitations.  Commentator  specifically 
wanted  OMB  to  make  it  clear  that  the 
ultimate  costs  for  requesters  serviced  by 
private  sector  contractors  should  be  no 
different  than  if  serviced  by  an  agency. 
They  also  suggested  that  OMB  clarify 
that  there  are  some  services  that 
agencies  may  not  contract  out:  e.g., 
reviewing  records  for  the  application  of 
an  exemption  or  the  waiving  of  a  fee. 
OMB  has  accordingly  redrafted  the 
section  to  accommodate  these  concerns. 

Section  7b.  "Computer  Searches  for 
Records. " 

At  the  suggestion  of  a  Federal  agency 
commentator,  OMB  has  added  a 
provision  permitting  agencies  to 
establish  agency-wide  average  computer 
processing  unit  operating  costs  and 
operator/programmer  salaries  for 
purposes  of  determining  fees  for 
computer  searches  where  they  can 
reasonably  do  so  because  these  costs 
are  relatively  uniform  across  the  agency. 
This  provision  is  meant  to  encourage 
agencies  to  minimize  FOIA  costs  by 
reducing  the  administrative  steps 
necessary  to  establish  a  fee  for  a 
particular  search.  It  is  not  meant  to 
allow  agencies  to  raise  the  prices  of 
such  searches  by  including  in  the 
average  expensive  but  seldom-used 
equipment. 

OMB  has  also  revised  this  section  to 
make  it  clear  that  agencies  may  only 
charge  search  costs  for  that  portion  of 
the  operation  of  the  central  processing 
unit  (CPU)  and  operator  salary  that  is 
directly  attributable  to  the  FOIA  search. 

Section  7c.  "Review  of  Records." 

Several  Federal  agency  commentators 
requested  additional  clarification  of 
when  review  costs  could  be  charged, 
i.e.,  at  what  point  in  the  processing  of  a 
request  were  review  charges  permitted 
and  could  charges  be  made  for 
subsequent  review  of  materials.  OMB 
has  revised  this  section  to  address  these 
concerns  and  clarify  that  charges  may 
only  be  assessed  the  first  time  an 
agency  reviews  a  record  for  the 
application  of  an  exemption  and  not  at 
the  administrative  appeal  level  of  an 
exemption  already  applied. 

At  the  suggestion  of  a  Federal  agency 
commentator,  OMB  has  added  a 
provision  permitting  agencies  to 
establish  an  agency-wide  average  cost 
for  review  when  review  is  performed  by 
a  single  class  of  employee.  The  intent  is 
to  minimize  agency  administrative  costs. 
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Section  7d.  "Duplication  of  Records." 

One  conunentator  objected  to  the 
salary  of  the  employee  operating  the 
duplicating  machinery  being  included  as 
a  reasonable  direct  cost  of  duplication. 
Since  the  operation  of  a  duplicating 
machine  is  necessary  to  produce  a  copy 
of  a  document,  0MB  considers  this  a 
reasonable  direct  cost  and  has  not 
changed  the  section. 

Section  7e.  "Other  Chaises. " 

Several  commentators  objected  to  the 
inclusion  of  fees  for  normal  packaging 
and  mailing  of  records  in  this  section, 
arguing  that  maihng  records  was  a 
reasonable  interpretation  of  the  FOIA 
requirement  that  agencies  "make  .  .  . 
records  promptly  available  .  .  ."  They 
argued  that  an  agency  requiring  a 
requester  to  come  from  Alaska  to 
Washington.  D.C.  to  obtain  records 
responsible  to  his  request  could  hardly 
be  said  to  be  making  records  available. 
Upon  reflection,  OMB  concurs  and  has 
deleted  charges  for  ordinary  packaging 
and  mailing  as  examples  of  allowable 
other  charges. 

Section  7f.  "Restrictions  on  Assessing 
Fees. " 

OMB  has  revised  this  section  to 
provide  greater  detail  on  how  agencies 
should  develop  costs  relating  to  the  100 
free  pages  of  reproduction  and  two 
hours  of  free  search  time  the  FOIA 
Reform  Act  permits  certain  classes  of 
requesters.  The  revision  also  reminds 
agencies  of  the  consequences  of  these 
restrictions  for  the  use  of  contractors  to 
perform  search  and  duplication  services: 
specifically,  that  contracts  must 
incorporate  free  search  and 
reproduction  services  when  appropriate. 

OMB  also  added  an  explanation  of 
how  agencies  should  determine  what 
constitutes  two  hours  of  free  computer 
search  time.  Since  most  computer 
searches  are  accomplished  in  seconds 
and  fractions  of  seconds,  it  would  be 
unreasonable  to  interpret  the  statutory 
free  search  time  to  mean  that  an 
individual  would  be  entitled  to  require 
an  agency  to  operate  a  computer  for  two 
hours.  The  cost  and  the  disruption  of  an 
agency's  normal  ADP  activities  would 
be  prohibitively  expensive.  OMB  has 
therefore  developed  a  formula  based 
upon  the  concept  of  manual  search,  i.e., 
search  done  by  an  agency  employee 
who  examines  records  to  find  those  that 
are  responsive  to  a  request.  The 
employee  performing  the  computer 
search  who  is  most  nearly  like  the 
clerical  searcher  is  the  operator.  The 
guidance,  therefore,  tells  agencies  that  a 
requester  is  entitled  to  two  hours  of 
operator  salary  translated  into  computer 


search  costs  (computer  search  consists 
of  operator  salary  plus  CPU  operating 
time  cost  for  the  duration  of  the  seardi). 

Section  7g.  "Waiving  or  Reducing  Fees." 

OMB  has  dropped  this  section.  A 
number  of  commentators  pointed  out 
that  OMB's  role  is  limited  by  the  plain 
wording  of  the  statute  to  developing 
guidelines  and  a  fee  schedule.  In  looking 
carefully  at  this  requirement,  OMB  has 
determined  that  developing  a  schedule 
providing  for  the  charging  of  fees  and 
issuing  guidance  on  when  fees  should  be 
reduced  or  waived  are  separate  issues 
and  that  OMB's  role  does  not  involve 
the  latter  consideration.  In  developing  a 
fee  schedule  and  guidance  on  its 
implementation  that  the  statute  clearly 
contemplates,  it  was  necessary  for  OMB 
to  carehilly  define  the  categories  or 
classes  of  requester  and  explain  to  the 
agencies  what  fees  to  charge  them. 
Thus,  for  example,  OMB  discussed  the 
exclusion  of  search  fees  for  educational/ 
scientific  institutional  requesters  and 
representatives  of  the  news  media.  This 
discussion  was  about  the  establishment 
and  limitation  of  fees  for  a  particular 
category  of  requester.  It  was  not  about 
waiving  search  fees  since  the  statute 
gives  agencies  no  discretion  about  what 
search  fees  to  charge  this  class  of 
requester.  OMB  considers  the 
development  of  such  definitions  as 
required  by  the  statute  and  thus 
squarely  within  its  proper 
responsibihtias. 

Section  8.  "Fees  to  be  Charged. " 

OMB  has  added  the  phrase 
"requesters  must  reasonably  describe 
the  records  sought"  to  all  categories  of 
requesters  to  accommodate  some 
commentatora'  concerns  that  OMB  was 
creating  a  new  requirement  for  a 
particular  class  of  requester  by  applying 
this  requirement  to  educational/ 
scientific  institutional  requesters  and 
representatives  of  the  news  media 
alone. 

Section  8d.  "All  Other  Requesters. " 

OMB  has  revised  this  section  to 
explain  that  the  requests  of  record 
subjects  asking  for  copies  of  records 
about  themselves  filed  in  agencies' 
systems  of  records  must  be  processed 
under  the  Privacy  Act's  fee  schedule. 

Section  8a.  "Commercial  Use 
Requesters. " 

OMB  has  removed  the  reference  to  fee 
waivers,  based  upon  the  discussion  in 
Section  7g.  above. 

Section  9a.  "Charging  Interest" 

OMB  has  revised  this  section  to 
specify  that  interest  will  accrue  from  the 


date  the  bill  was  mailed  if  fees  are  not 
paid  by  the  30th  day  following  the 
billing  date.  To  ensure  that  agencies  do 
not  bill  interest  because  of  defects  in 
their  own  administrative  procedures,  the 
section  has  been  revised  to  provide  that 
agencies  should  ensure  their  accounting 
procedures  are  adequate  to  properly 
credit  a  requester  who  has  remitted  the 
fee  within  the  time  period.  To  guard 
against  inadequate  processing 
procedures,  the  guidelines  require  that 
receipt  of  a  fee  by  the  agency,  whether 
processed  or  not,  will  stay  the  accrual  of 
interest. 

Section  9b.  'X^harges  for  Unsuccessful 
Search." 

Many  requesters  urged  OMB  to  delete 
this  secdon.  Some  argued  that  it  could 
be  used  by  an  agency  to  surprise  and 
unwary  requester  with  an  unexpected 
and  potentially  ruinous  bill.  OMB  thinks 
that  an  agency  should  be  entitled  to 
charge  for  unsuccessful  search,  but 
agrees  that  it  should  be  done  with  the 
knowledge  and  consent  of  the  requester. 
Thus  the  section  has  been  revised  to 
require  agencies  to  notify  requesters 
who  have  not  agreed,  to  pay  fees  as  high 
as  those  anticipated  when  charges  are 
likely  to  exceed  $25. 

Section  9c.  "Aggregating  Requests. " 

Requesters  generally  agreed  that 
agencies  should  not  permit  a  requester 
to  make  multiple  requests  merely  to 
avoid  paying  fees.  There  was 
disagreement  about  what  standard  to 
use  in  such  cases  and  many  requesters 
urged  that  OMB  adopt  a  30-day  limit. 

The  30-day  limit  while  providing 
certainty  for  both  the  requester  and  the 
agency,  does  not  achieve  the  goal  of 
allowing  an  agenq'  to  identify 
requesters  who  are  attempting  to 
circumvent  the  fee  provisions  of  the 
statute  and  charge  accordingly. 
Therefore,  OMB  has  declined  to  change 
its  original  proposal  a  "reasonable 
belief  standard,  but  has  provided 
examples  to  help  agencies  understand 
what  "reasonable"  means  in  this 
context.  Thus,  agencies  could  presume 
that  multiple  requests  for  documents 
that  could  reasonably  have  been  the 
subject  of  a  single  request  and  which 
occur  within  a  30-day  period  are  made 
to  avoid  paying  fees.  Agencies  may 
make  that  presumption  for  requests 
occurring  over  a  longer  period,  but 
should  have  a  solid  basis  for  doing  so. 

Commentators  also  suggested  that 
agencies  should  not  be  able  to  aggregate 
requests  from  a  single  requester  for 
records  on  unrelated  subjects  nor  from 
different  requesters  for  records  about 
the  same  subject.  As  to  the  first,  OMB 
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agrees  and  has  revised  this  section  to 
reflect  this  concern.  As  to  the  second, 
OMB  does  not  agree  that  agencies 
should  in  no  circumstances  be  able  to 
aggregate  reqaests  from  multifile  users. 
However,  such  aggregation  should  occur 
rarely  and  only  when  the  agency  has 
solid  evidence  that  multiple  requesters 
are  colluding  to  avoid  paying  FOIA  fees. 
OMB  has  included  cautions  to  this  effect 
in  the  section. 

SecUon  9d.  "Advamx  Payments. " 

The  Amendments  clearly  permit 
agencies  to  charge  and  collect  advance 
payments  in  two  specific  circumstances: 
(1)  When  fees  will  exceed  $256;  er  when 
a  requester  has  previowsly  failed  to  pay 
fees  tn  a  timely  fsBhion.  Non-federal 
commentators  j;enerally  argued  thai  this 
provision  showid  be  read  as  a  hmitatkm 
ratker  than  an  authorization:  i.e., 
"ageacies  may  only  diarge  advance  fees 
when. .  .  ."  OMB  has  accordiRgly 
revised  this  section  to  incorporate  the 
fee  limitation  concept  and  also  to  ensure 
that  agencies  use  this  provision  fairly. 
TIhis,  when  agencies  determine  the 
estimated  fee  is  likeiy  to  exceed  SZSO, 
they  aboold  seek  satisfactory 
assuruKxs  of  payment  if  the  reijuester 
has  a  record  of  prcmvpt  payment,  if  the 
requester  has  no  history  of  payment, 
they  may  ask  for  an  advance  payment  of 
an  amotiDt  vp  to  the  estimated  cost  For 
re(|aesters  who  have  failed  to  pay  in  a 
timely  fashion  in  the  past  htnvever,  or 
wiko  are  currently  delinquent,  agencies 
are  encouraged  to  require  full 
prepayment  ot  the  estiaiated  amoust. 

Unifonn  Freedom  of  Information  Act 
Fee  Schedule  and  Guidelines 

To  the  Heads  of  Executive  Departments 
and  EsLablishmenia 

1.  Purpose — This  Fee  Schedule  and 
Guidelines  implement  certain  provisions 
of  the  Freedom  of  Information  Reform 
Act  of  1986  (Pub.  L.  99-570)  which 
require  the  Office  of  Management  and 
Budget  to  promulgate  guidelines 
containing  a  uniform  schedule  of  FOIA 
fees  applicable  to  all  agencies  that  are 
8ubjer»  to  the  FOIA. 

Data  from  agencies'  annual  FOIA 
reports  to  the  Congress  as  well  as 
studies  by  the  General  Accountiog 
Office  and  others  indicate  that 
inconsistent  application  of  the  Act's  fee 
provisions  has  sometimes  resuked  in 
inequitable  treatment  of  users  of  the  Act 
as  well  as  substantial  loss  of  revenues 
to  the  Treasury.  While  the  legislative 
history  of  the  1974  amendments  to  the 
Freedom  of  Information  Act  shows  that 
the  Congress  did  not  intend  that  fees  be 
erected  as  barriers  to  citizen  access,  it  is 
quite  clear  that  the  Congress  did  Intend 
that  agencies  recover  of  their  costs.  The 


1986  Ameodments  to  the  Act  clarify  that 
congressional  inteiUion  further  by 
creating  specific  categories  of  requesters 
and  prescribing  fees  ior  each  cat^ory. 
Therefore,  tliese  Cuid^iaes  provide  a 
schedule  of  fees  aad  i«Uted 
administrative  fH-ocedures  in  oider  to 
establish  a  coasistent  ^nrrmmrat  uridf 
framework  for  assessing  and  coUeding 
FOIA  fees. 

2.  Scope— ThiB  Fee  Schedisle  a»d 
Guideliaes  apply  to  aU  ^§B«ciM  subject 
to  the  Freedom  of  I^ofoiation  Act  (see  S 
U.S.C.  5a2{f3). 

3.  EffecUve  Daie—Tiu»  Fee  Schedule 
and  Guidehnes  are  efiectrve  Apnl  27. 
1987. 

4.  Inquires — inquiries  should  be 
directeid  to  Robert  N.  Veederat  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  aiki 
Budget.  Washington.  DC  20503. 
Telephone:  (202}  395-4fil4. 

5.  Authonties — The  Freedom  of 
Infonsataan  Act  (5  U.S.C.  SS2|,  as 
amended:  the  Paprawiork  Reduction  Act 
(44  U.S.C.  S5):  tke  Privacy  Act  of  1974  {S 
ILS.C  .SS2a);  the  Budget  and  Aocmnting 
Act  of  1921  (31  U.S.C.  1  et.  seq.^  the 
Budget  aad  Accamteg  ftvoedttm  Act 
(3lUSjCS7«tae(^ 

6.  Defuiitions — For  the  pvrpose  of 
th»e  Guidelines: 

a.  Mi  <fae  terms  defined  in  the 
Freedom  of  Information  Act  apply. 

b.  A  "statute  specifically  providing  for 
settmg  the  level  of  fees  for  particDlar 
types  of  records"  (5  U,S.C. 
552(a)(4)(A)fvi)3  mearw  any  statute  Aat 
specifically  requires  a  government 
agency,  such  as  the  Government  Printing 
Office  {GPO)  or  the  National  Technical 
Information  SCTvice  {NTIS),  to  set  the 
level  of  fees  for  particular  types  of 
records,  in  order  to: 

(1)  Serve  both  the  general  public  and 
private  sector  organizations  by 
conveniently  making  available 
government  informatiom 

(2)  Enstn^  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  which  are  for  their  special  use 
so  that  these  costs  are  not  borne  by  the 
general  taxpaying  public; 

(3)  Operate  an  information 
dissemination  activity  on  a  self- 
sustaining  basis  to  the  maximum  extent 
possiWe;  or 

(4)  Retam  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part, 
appropriated  funds  used  to  pay  the  cost 
of  disseminating  government 
information. 

Statutes,  such  as  the  User  Fee  Statute, 
which  only  provide  a  general  discussion 
of  fees  without  explicitly  requiring  that 
an  agency  set  and  collect  fees  for 
particubkr  documents  do  not  supersede 


the  Freedom  of  Information  Act  under 
section  (a)(4)(A)(vi)  of  thai  statute. 

c.  The  term  "direct  costs  '  sneans  those 
expenditores  whic±  an  agency  actually 
incurs  in  searching  for  and  duplicating 
(and  in  the  case  of  commercial 
requesters,  reviewing]  documents  to 
respond  to  a  FOIA  reqaest  Direct  costs 
include,  far  example,  the  salary  of  the 
eafiloyee  performing  work  (the  basic 
rate  of  pay  for  the  employee  plus  16 
percent  of  that  rate  to  cover  benefits) 
and  the  cost  of  operating  duplicating 
machinery.  Not  included  in  direct  costs 
are  overhead  expenses  such  as  costs  of 
space,  and  heating  or  lighting  the  facility 
in  whacfa  the  records  are  stored. 

d.  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  docoments.  Agencies 
should  enstne  Aat  searching  for 
material  is  done  in  the  most  efficient 
and  least  expensive  manner  so  as  to 
minimize  costs  for  both  the  agency  and 
the  requester.  For  example,  agencies 
should  not  engage  m  line-by-line  search 
when  merely  dupKcatrng  an  entire 
document  would  prove  the  less 
expensive  and  quicker  method  of 
complying  with  a  request.  **Search" 
should  be  distinguished,  moreover,  from 
"review"  of  material  in  order  to 
determine  whether  the  material  is 
exempt  from  disclosure  {see 
subparagraph  6f  below).  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming. 

e.  The  term  "duplication"  refers  to  the 
process  of  making  a  copy  of  a  document 
necessary  to  respond  to  an  FOIA 
request.  Such  copies  can  take  the  form 
of  paper  copy,  microform,  audio-visual 
materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others.  The  copy  provided 
must  be  in  a  form  that  is  reasonably 
usable  by  requesters. 

f.  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use  (see  subparagraph  fig 
below)  to  determine  whether  any 
portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  docunients  for 
disclosure,  e.g..  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

g.  The  term  "  'commercial  use' 
request"  refers  to  a  request  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
comjnerciai,  trade,  or  profit  interests  of 
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the  requester  or  the  person  on  whose 
behalf  the  request  is  made.  Ir 
determining  whether  a  requester 
properly  belongs  in  this  category, 
agencies  must  determine  the  use  to 
which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
an  agency  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  that  use 
is  not  clear  from  the  request  itself, 
agencies  should  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

h.  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

i.  The  term  "non-commercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
as  that  term  is  referenced  in  6g  above, 
and  which  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

j.  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  services), 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  agencies  may  also 
look  to  the  past  publication  record  of  a 
requester  in  making  this  determination. 

7.  Fees  To  Be  Charged— CeneraJ. 
Agencies  should  charge  fees  that  recoup 
the  full  allowable  direct  costs  they  incur. 


Moreover,  they  shall  use  the  most 
efficient  and  least  costly  methods  to 
comply  with  requests  for  documents 
made  under  the  FOIA. 

Agencies  are  encouraged  to  contract 
with  private  sector  services  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOIA  requests  when  that  is 
the  most  efficient  and  least  costly 
method.  When  doing  so,  however, 
agencies  should  ensure  that  the  ultimate 
cost  to  the  requester  is  no  greater  than  it 
would  be  if  the  agency  itself  had 
performed  these  tasks.  In  no  case  may 
an  agency  contract  out  responsibilities 
which  the  FOIA  provides  that  it  alone 
may  discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determining  whether  to  waive  or  reduce 
fees. 

In  addition,  agencies  should  ensure 
that  when  documents  that  would  be 
responsive  to  a  request  are  maintained 
for  distribution  by  agencies  operating 
statutory-based  fee  schedule  programs 
(see  definition  in  paragraph  6b  above), 
such  as  the  NTIS.  they  inform  requesters 
of  the  steps  necessary  to  obtain  records 
from  those  sources. 

a.  Manual  Searches  for  Records — 
Whenever  feasible,  agencies  should 
charge  at  the  salary  rate(s)  (i.e.  basic 
pay  plus  16  percent)  of  the  employee(s) 
making  the  search.  However,  where  a 
homogeneous  class  of  personnel  is  used 
exclusively  (e.g..  all  adiministrative/ 
clerical,  or  all  professional/executive), 
agencies  may  establish  an  average  rate 
for  the  range  of  grades  typically 
involved. 

b.  Conputer  Searches  for  Records — 
Agencies  should  charge  at  the  actual 
direct  cost  of  providing  the  service.  This 
will  include  the  cost  of  operating  the 
central  processing  unit  (CPU)  for  that 
portion  of  operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary 
apportionabie  to  the  search.  When 
agencies  can  estabUsh  a  reasonable 
agency-wide  average  rate  for  CPU 
operating  costs  and  operator/ 
programmer  salaries  involved  in  FOIA 
searches,  they  may  do  so  and  charge 
accordingly. 

c.  Review  of  Records — Only 
requesters  who  are  seeking  documents 
for  commercial  use  may  be  charged  for 
time  agencies  spend  reviewing  records 
to  determine  whether  they  are  exempt 
from  mandatory  disclosure.  It  should  be 
noted  that  charges  may  be  assessed 
only  for  the  initial  review;  i.e.,  the 
review  undertaken  the  first  time  an 
agency  analyzes  the  applicability  of  a 
specific  exemption  to  a  particular  record 
or  portion  of  a  record.  Agencies  may  not 
charge  ^r  review  at  the  administrative 


appeal  level  of  an  exemption  already 
applied.  However,  records  or  portions  of 
records  withheld  in  full  under  an 
exemption  which  is  subsequently 
determined  not  to  apply  may  be 
reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  oonsidered.  The  costs  for 
such  a  subsequent  review  would  be         , 
properly  assessable.  AA^ere  a  single 
class  of  reviewers  is  typically  involved 
in  the  review  process,  agencies  may 
estabhsh  a  reasonable  agency-wide 
average  and  charge  accordingly. 

d.  Duplication  of  Records — Agencies 
shall  establish  an  average  agency-wide, 
per-page  charge  for  paper  copy 
reproduction  of  documents.  This  charge 
shall  represent  the  reasonable  direct 
costs  of  making  such  copies,  taking  into 
account  the  salary  of  the  operators  as 
well  as  the  cost  of  the  reproduction 
machinery.  For  copies  prepared  by 
computer,  such  as  tapes  or  printouts, 
agencies  shall  charge  the  actual  cost, 
including  operator  time,  of  production  of 
the  tape  or  printout.  For  other  methods 
of  reproduction  or  duplication,  agencies 
should  charge  the  actual  direct  costs  of 
producing  the  document(8).  In  practice, 
if  the  agency  estimates  that  duplication 
charges  are  likely  to  exceed  $25,  it  shall 
notify  the  requester  of  the  estimated 
amount  of  fees,  unless  the  requester  has 
indicated  in  advance  his  willingness  to 
pay  fees  as  high  as  those  anticipated. 
Such  a  notice  shall  offer  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

e.  Other  Charges — It  should  be  noted 
that  complying  with  requests  for  special 
services  such  as  those  listed  below  is 
entirely  at  the  discretion  of  the  agency. 
Neither  the  FOIA  nor  its  fee  structure 
cover  these  kinds  of  services.  Agencies 
should  recover  the  full  costs  of  providing 
services  such  as  those  enumerated 
below  to  the  extent  that  they  elect  to 
provide  them: 

(1)  Certifying  that  records  are  true 
copies; 

(2)  Sending  records  by  special 
methods  such  as  express  mail,  etc. 

f.  Restrictions  on  Assessing  Fees — 
With  the  exception  of  requesters  seeking 
documents  for  a  commercial  use. 
Section  (4)(A)(iv)  of  the  Freedom  of 
Information  Act,  as  amended,  requires 
agencies  to  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  without  charge.  Moreover, 
this  section  prohibits  agencies  from 
charging  fees  to  any  requester,  including 
commercial  use  requesters,  if  the  cost  of 
collecting  a  fee  would  be  equal  to  or 
greater  than  the  fee  itself.  These 
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provisions  work  together,  so  that  except 
for  commercial  use  requesters,  agencies 
would  not  begin  to  assess  fees  until 
after  they  had  provided  the  free  search 
and  reproduction.  For  example,  for  a 
request  that  involved  two  hours  and  ten 
minutes  of  search  time  and  resulted  in 
105  pages  of  documents,  an  agency 
would  determine  the  cost  of  only  10 
minutes  of  search  time  and  only  five 
pages  of  reproduction.  If  this  cost  was 
equal  to  or  less  than  the  cost  to  the 
agency  of  billing  the  requester  and 
processing  the  fee  collected,  no  charges 
would  result. 

The  elements  to  be  considered  in 
determining  the  "cost  of  collecting  a 
fee,"  are  the  administrative  costs  to  the 
agency  of  receiving  and  recording  a 
requester's  remittance,  and  processing 
the  fee  for  deposit  in  the  Treasury 
Department's  special  account  (or  the 
agency's  account  if  the  agency  is 
permitted  to  retain  the  fee).  The  per- 
transaction  cost  to  the  Treasury  to 
handle  such  remittances  is  negligible 
and  should  not  be  considered  in  the 
agency's  determination.. 

For  purposes  of  these  restrictions  on 
assessment  of  fees,  the  word  "pages" 
refers  to  paper  copies  of  a  standard 
agency  size  which  will  normally  be  "SVa 
X 11"  or  "11  by  14."  Thus,  requesters 
would  not  be  entitled  to  100  microfiche 
or  100  computer  disks,  for  example.  A 
microfiche  containing  the  equivalent  of 
100  pages  or  100  pages  of  computer 
printout,  however,  might  meet  the  terms 
of  the  restriction. 

Similarly,  the  term  "search  time"  in 
this  context  has  as  its  basis,  manual 
search.  To  apply  this  term  to  searches 
made  by  computer,  agencies  should 
determine  the  hourly  cost  of  operating 
the  central  processing  unit  and  the 
operator's  hourly  salary  plus  16  percent. 
When  the  cost  of  the  search  (including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  i.e.,  the 
operator,  agencies  should  begin 
assessing  charges  for  computer  search. 

8.  Fees  to  be  Charged — Categories  of 
Requesters.  There  are  four  categories  of 
FOIA  requesters:  commercial  use 
requesters:  educational  and  non- 
commercial scientific  institutions; 
representatives  of  the  news  media;  and 
all  other  requesters.  The  Act  prescribes 
specific  levels  of  fees  for  each  of  these 
categories: 

a.  Commercial  use  requesters — When 
agencies  receive  a  request  for 
documents  for  commercial  use,  they 
should  assess  charges  which  recover  the 
full  direct  costs  of  searching  for, 
reviewing  for  release,  and  duplicating 


the  records  sought.  Requesters  must 
reasonably  describe  Ae  records  sought 
Commercial  use  requesters  are  not 
entitled  to  two  hours  of  free  search  time 
nor  100  free  pages  of  reproduction  of 
documents.  Agencies  are  reminded  that 
they  may  recover  the  cost  of  searching 
for  and  reviewing  records  even  if  there 
is  ultimately  no  disclosure  of  records 
(see  section  9b  below). 

b.  Educational  and  Non-commercial 
Scientific  Institution  Requesters — 
Agencies  shall  provide  docimients  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  Requesters  must  reasonably 
describe  the  records  sought. 

c.  Requesters  who  are  Representatives 
of  the  News  Media — Agencies  shall 
provide  documents  to  requesters  in  this 
category  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category,  a  requester  must  meet  the 
criteria  in  Section  6j  above,  and  his  or 
her  request  must  not  be  made  for  a 
commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use.  Thus,  for  example,  a 
document  request  to  the  Department  of 
Justice  by  a  newspaper  for  records 
relating  to  the  investigation  of  a 
defendant  in  a  current  criminal  trial  of 
public  interest  could  be  presumed  to  be 
request  from  an  entity  eligible  for 
inclusion  in  this  category  and  entitled  to 
records  for  the  cost  of  reproduction 
alone.  Requesters  must  reasonably 
describe  the  records  sought. 

d.  All  Other  Requesters — Agencies 
shall  charge  requesters  who  do  not  fit 
into  any  of  the  categories  above  fees 
which  recover  the  full  reasonable  direct 
cost  of  searching  for  and  reproducing 
records  that  are  responsive  to  the 
request,  except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  Moreover,  requests  from  record 
subjects  for  records  about  themselves 
filed  in  agencies'  systems  of  records  will 
continue  to  be  treated  under  the  fee 
provisions  of  the  Privacy  Act  of  1974 
which  permit  fees  only  for  reproduction. 


Requesters  must  reasonably  describe 
the  records  sought. 

9.  Administrative  Actions  to  Improve 
Assessment  and  Collection  of  Fees — 
Agencies  shall  ensure  that  procedures 
for  assessing  and  collecting  fees  are 
applied  consistently  and  uniformly  by 
all  components.  To  do  so,  agencies 
should  amend  their  agency-wide  FOIA 
regulations  to  confcHmi  to  the  provisions 
of  this  Fee  Schedule  and  Guidelines, 
especially  including  the  following 
elements: 

a.  Charging  Interest — Notice  and 
Rate.  Agencies  may  begin  assessing 
interest  charges  on  an  unpaid  bill 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent 
Agencies  should  ensure  that  their 
accounting  procedures  are  adequate  to 
properly  credit  a  requester  who  has 
remitted  the  full  amount  within  the  time 
period.  The  fact  that  the  fee  has  been 
received  by  the  agency,  even  if  not 
processed,  will  su^ice  to  stay  the 
accrual  of  interest.  Interest  will  be  at  the 
rate  prescribed  in  Section  3717  of  Title 
31  U.S.C.  and  will  accrue  from  the  date 
of  the  billing. 

b.  Charges  for  Unsuccessful  Search. 
Agencies  should  give  notice  in  their 
regulations  that  they  may  assess 
charges  for  time  spent  searching,  even  if 
the  agency  fails  to  locate  the  records  or 
if  records  located  are  determined  to  be 
exempt  from  disclosure.  In  practice,  if 
the  agency  estimates  that  search 
charges  are  likely  to  exceed  $25,  it  shall 
notify  the  requester  of  the  estimated 
amount  of  fees,  unless  the  requester  has 
indicated  in  advance  his  willingness  to 
pay  fees  as  high  as  those  anticipated. 
Such  a  notice  shall  offer  the  requester 
the  opportunity  to  confer  with  agency 
personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

c.  Aggregating  Requests.  Except  for 
requests  that  are  for  a  commerical  use, 
an  agency  may  not  charge  for  the  first 
two  hours  of  search  time  or  for  the  first 
100  pages  of  reproduction.  However,  a 
requester  may  not  file  multiple  requests 
at  the  same  time,  each  seeking  portions 
of  a  document  or  documents,  solely  in 
order  to  avoid  payment  of  fees.  When 
an  agency  reasonably  believes  that  a 
requester  or,  on  rare  occasions,  a  group 
of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
agency  may  aggregate  any  such  requests 
and  charge  accordingly.  One  element  to 
be  considered  in  determining  whether  a 
belief  would  be  reasonable  is  the  time 
period  in  which  the  requests  have 
occurred.  For  example,  it  would  be 
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reasonable  to  presume  that  multiple 
requests  of  this  type  made  within  a  30- 
day  period  had  been  made  to  avoid  fees. 
For  requests  made  over  a  longer  period, 
however,  such  a  presumption  becomes 
harder  to  sustain  and  agencies  should 
have  a  solid  basis  for  determining  that 
aggregation  is  warranted  in  such  cases. 
Agencies  are  cautioned  that  before 
aggregating  requests  from  more  than  one 
requester,  they  must  have  a  concrete 
basis  on  which  to  conclude  that  the 
requesters  are  acting  in  concert  and  are 
acting  specifically  to  avoid  payment  of 
fees.  In  no  case  may  agencies  aggregate 
multiple  requests  on  unrelated  subjects 
from  one  requester. 

d.  Advance  Payments.  Agencies  may 
not  require  a  requester  to  make  an 
advance  payment,  i.e.,  payment  before 
work  is  commenced  or  continued  on  a 
request,  unless: 

(1)  The  agency  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.  Then,  the  agency 


should  notify  the  requester  of  the  likely 
cost  and  obtain  satisfactory  assurance 
of  full  payment  where  the  requester  has 
a  history  of  prompt  payment  of  FOLA 
fees,  or  require  an  advance  payment  of 
an  amount  up  the  full  estimated  charges 
in  the  case  of  requesters  with  no  history 
of  payment;  or 

(2}  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing),  the  agency  may  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
above  or  demonstrate  that  he  has,  in 
fact,  paid  the  fee,  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  the  agency 
begins  to  process  a  new  request  or  a 
pending  request  from  that  requester. 

When  an  agency  acts  under 
subparagraphs  (1)  or  (2)  above,  the 
administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  the  FOIA  (i.e.,  10 
working  days  from  receipt  of  initial 
requests  a^id  20  working  days  from 


receipt  of  appeals  from  initial  denial, 
plus  permissible  extensions  of  these 
time  limits)  wiU  begin  only  after  the 
agency  has  received  fee  payments 
described  above. 

e.  Effect  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  Agencies'  FOIA 
regulations  should  contain  procedures 
for  using  the  authorities  of  the  Debt 
Collection  Act,  including  disclosure  to 
consumer  reporting  agencies  and  use  of 
collection  agencies,  where  appropriate, 
to  encourage  repayment. 

10.  Agencies'  Required  Implementing 
Actions— SecXion  1804(b)(1)  of  the 
Freedom  of  Information  Reform  Act 
requires  agencies  to  promulgate  final 
regulations  in  conformance  with  OMB's 
schedule  and  guidelines  no  later  than 
the  180th  day  following  enactment:  April 
25, 1987. 

James  C.  Miller  III, 
Director. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
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WASHINGTON,  DC 
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WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC. 

RESERVATIONS:  Beverly  Fayson.  202-523-3517 
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Federal  Register 
Vol.  52.  No.  60 

Presidential  Documents 

Monday,  March  30.  1987 

Title  3— 

Executive  Order  12590  of  March  26,  1987 

The  President 

1 

National  Drug  Policy  Board 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  sections  872,  873,  1111,  1112,  1113, 
1114,  1202,  and  1203  of  title  21  of  the  United  States  Code,  and  in  order  to 
coordinate  the  performance  of  all  drug  abuse  policy  functions  of  the  Federal 
government,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment,  (a)  There  is  hereby  established  the  National  Drug 
Policy  Board  ("the  Board"). 

(b)  The  Board  shall  be  composed  of  the  following  members: 

(1)  the  Attorney  General,  who  shall  serve  as  Chairman; 

(2)  the  Secretary  of  Health  and  Human  Services,  who  shall  serve  as  Vice 
Chairman; 

(3)  the  Secretary  of  State; 

(4)  the  Secretary  of  the  Treasury; 

(5)  the  Secretary  of  Defense; 

(6)  the  Secretary  of  the  Interior 

(7)  the  Secretary  of  Agriculture; 

(8)  the  Secretary  of  Labor; 

(9)  the  Secretary  of  Housing  and  Urban  Development; 

(10)  the  Secretary  of  Transportation; 

(11)  the  Secretary  of  Energy; 

(12)  the  Secretary  of  Education; 

(13)  the  Director  of  the  Office  of  Management  and  Budget; 

(14)  the  Assistant  to  the  President  for  National  Security  Affairs; 

(15)  the  Director  of  Central  Intelligence; 

(16)  the  Chief  of  Staff  to  the  Vice  President; 

(17)  the  Director  of  the  White  House  Drug  Abuse  Policy  Office;  and 

(18)  such  other  members  as  the  President  may,  from  time  to  time,  designate. 

Sec.  2.  Functions,  (a)  The  Board  shall  facilitate  the  development  and  coordina- 
tion of  national  drug  policy  and  shall  coordinate  activities  of  Executive 
departments  and  agencies  to  reduce  the  supply  and  use  of  illegal  drugs, 
including  international  activities,  enforcement,  prevention  and  education, 
treatment  and  rehabilitation,  and  research  relating  to  illegal  drugs. 

(b)  In  furtherance  of  its  responsibilities,  the  Board  shall: 

(1)  review,  evaluate  and  develop  United  States  Government  policy,  strategy 
and  resources  with  respect  to  illegal  drug  law  enforcement,  prevention  and 
education,  treatment  and  rehabilitation,  and  research  efforts,  including  budg- 
etary priorities  and  national  plans  and  strategies; 
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(2)  facilitate  coordination  of  efforts  of  all  Executive  departments  and  agencies 
to  halt  national  and  international  trafficking  of  illegal  drugs  and  to  reduce 
drug  abuse; 

(3)  coorclinate  the  collection  and  evaluation  of  information  necessary  to 
implement  United  States  policy  with  respect  to  illegal  drug  law  enforcement 
and  to  the  reduction  of  drug  abuse;  and 

(4)  provide  policy  guidance  to  the  agencies  and  facilitate  resolution  of  differ- 
ences in  this  area  concerning  interagency  activities  and  other  matters  affect- 
ing two  or  more  agencies.  I    . 

(c)  In  order  to  help  coordinate  the  activities  of  Executive  departments  and 
agencies  with  responsibility  for  drug  law  enforcement  and  drug  abuse  reduc- 
tion, and  to  supervise  implementation  of  the  determinations  of  the  Board,  the 
Chairman  shall: 


(1)  advise  the  Board  in  matters  concerning  its  responsibilities; 

(2)  make  recommendations  to  the  Board  for  the  coordination  of  drug  enforce- 
ment and  drug  abuse  reduction  activities; 

(3)  correlate  and  evaluate  intelligence  and  other  information  to  support  the 
activities  of  the  Board; 

(4)  act  as  primary  advisor  to  the  President  and  the  Congress  on  national  and 
international  programs  and  policies  and  the  implementation  of  those  policies; 
and 

(5)  perform  such  other  duties  as  the  President  may  direct. 

(d)  The  Board  shall  carry  out  all  duties  and  responsibilities  of  the  National 
Drug  Enforcement  Policy  Board,  as  set  forth  in  Chapter  XIII  (The  National 
Narcotics  Act)  of  Title  II  of  Public  Law  98-473.         . 

(e)  Nothing  in  this  Order  shall  be  deemed  to  affect  the  authorities  or  responsi- 
bilities of  the  Office  of  Management  and  Budget;  or  any  Office  or  official 
thereof. 

Sec.  3.  Coordinating  Groups.  The  Board  shall  esttiblish  a  Drug  Enforcement 
Coordinating  Group  and  a  Drug  Abuse  Prevention  and  Health  Coordinating 
Group.  The  membership  and  chairman  of  each  Coordinating  Group  shall  be 
designated  by  the  Chairman  of  the  Board. 


Sec.  4.  Conforming  Amendments,  [a]  Section  1  of  Executive  Order  No.  12368  is 
amended  to  provide  as  follows: 

"The  Office  of  Policy  Development  has  been  assigned  to  assist  the  President 
and  the  National  Drug  Policy  Board  in  the  performance  of  the  drug  policy 
functions  contained  in  Section  201  of  Title  II  of  the  Drug  Abuse  Prevention, 
Treatment,  and  Rehabilitation  Act,  as  amended  (21  U.S.C.  1111).  Within  the 
Office  of  Policy  Development,  the  Director  of  the  Drug  Abuse  Policy  Office 
shall  be  primarily  responsible  for  assisting  the  President  and  the  Board  in  the 
performance  of  those  functions." 

(b)  Section  2  of  Executive  Order  No.  12368  is  amended  by  deleting  "Director  of 
the  Drug  Abuse  Policy  Office"  and  inserting  in  lieu  thereof  "National  Drug 
Policy  Board"  and  by  deleting  "he"  and  inserting  in  lieu  thereof  "the  National 
Drug  Policy  Board." 


THE  WHITE  HOUSE, 
March  26,  1987. 


a 


cnAJ»AxV^ 


\  <JL4S.jV<^^ 


10023 


Rules  and  Regulations 


Federal  Register 
Vol.  52.  No.  60 
Monday.  March  30.  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codMed  in 
the  Code  of   Federal   RegUations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulatiofts  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Hsted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 

Reduction-in-Force 

aqency:  Office  of  Personnel 

Management. 

action:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
transfer  of  function  regulations  that 
revise  certain  procedures  agencies  use 
to  identify  employees  with  a  transferring 
function  in  situations  when,  after  the 
function  is  transferred  from  one 
competitive  area  to  another,  the 
remaining  functions  in  the  losing 
competitive  area  are  abolished.  These 
changes  will  assist  agencies  in  properly 
implementing  the  transfer  of  function 
provisions  during  "sunset"  or 
comparable  situations. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  April  29, 1987. 
FOR  FURTHER  INFORMATION  CONTACTS 
Donald  L  Holum,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  transfer  of  function  provisions 
found  in  Subpart  C  of  Part  351  of  this 
title  are  derived  from  section  12  of  the 
Veterans'  Preference  Act  of  1944,  as 
presently  codified  in  5  U.S.C.  3503. 
Section  351.203  defines  a  "transfer  of 
function"  as  the  transfer  of  the 
performance  of  a  continuing  function 
from  one  competitive  area  to  one  or 
more  other  competitive  areas  (except 
when  the  transferring  function  is 
virtually  identical  to  functions 
performed  in  the  gaining  competitive 
area(s)  at  the  time  of  transfer),  or  the 
movement  of  the  competitive  area  in 
which  the  function  is  performed  to 
another  local  commuting  area.  OPM's 
regulations  in  Subpart  C  of  Part  351  of 


this  title  explain  when  the  transfer  of 
function  provisions  are  applicable,  when 
employees  have  the  right  to  transfer 
with  a  function,  and  how  agencies 
identify  employees  with  a  transferring 
function.  For  further  information  on  the 
transfer  of  function  regulations,  refer  to 
Subpchapter  10  of  Federal  Personnel 
Manual  (FPM)  Chapter  351. 

On  June  11, 1986,  0PM  published 
proposed  regulations  in  the  Federal 
Register  (51  FR  21177)  that  would 
change  certain  identification  procedures 
applicable  to  employees  who  spend  less 
than  half  their  work  time  on  a 
transferring  function  and  whose  grade  is 
not  controlled  by  the  duties  of  the 
function.  The  regulations  also  proposed 
to  clarify  longstanding  OPM  policy  on 
employees  who  decline  to  transfer  with 
their  function,  or  who  wish  to  volunteer 
for  transfer. 

Discussion  of  Comments 

OPM  requested  interested  parties  to 
submit  comments  on  the  proposed 
transfer  of  function  regulations  through 
August  11, 1986.  We  received  twelve 
comments  concerning  the  proposed 
regulations:  ten  from  agencies,  one  from 
a  union,  and  one  from  an  individual. 
Several  comments  dealt  with  more  than 
one  issue. 

Six  agencies  and  the  union  concurred 
with  the  proposed  changes  as  published. 

One  agency  suggested  that  OPM 
modify  the  transfer  of  function 
regulations  to  provide  that  the  losing 
competitive  area  must  identify  only  the 
number  of  positions  needed  to  perform 
the  function  in  the  gaining  competitive 
area.  We  believe  that  this  suggestion  to 
limit  the  number  of  positions  identified 
for  transfer  based  on  the  requirements 
of  the  gaining  competitive  area  would 
conflict  with  5  U.S.C.  3503.  Therefore, 
we  did  not  adopt  the  suggestion. 

Two  agencies  suggested  that  OPM 
revise  proposed  §  351.302(d)  to  provide 
that  the  agency  "may"  rather  than 
"must"  use  adverse  action  procedures  to 
separate  employees  who  choose  not  to 
transfer  with  their  function.  Both 
agencies  beheved  that  the  proposed 
§  351.302(d)  would  establish  a  policy 
requiring  agencies  to  always  separate 
employees  who  decline  to  transfer.  This 
was  not  our  intention;  instead,  we 
simply  wanted  to  clarify  that  an  agency 
would  use  adverse  action  rather  than 
reduction-in-force  procedures  to 
separate  an  employee  who  chooses  not 


to  transfer  with  his  or  her  function 
unless  the  losing  competitive  area,  at  its 
discretion,  permits  the  employee  to 
compete  in  a  concurrent  reduction-in- 
force.  In  the  final  regulations  we  have 
revised  S  351.302(d)  as  the  two  agencies 
suggested  to  explain  that  the  agency 
ordinarily  uses  adverse  action  rather 
than  reduction-in-force  procedures  if,  in 
fact  it  decides  to  separate  the  employee. 

One  agency  commented  that 
§  351.303(c)  provides  that  a  competing 
employee  is  identified  under 
Identification  Method  One  if  "the 
employee  performs  the  function  during 
all  or  a  major  part  of  his  or  her  work 
time,"  while  §  351.303(d)  provides  that 
"Identification  Method  Two  is 
applicable  to  employees  who  perform 
the  function  during  less  than  half  of 
their  work  time  and  are  otherwise  not 
covered  by  Method  One."  (Italicized  for 
emphasis.)  For  consistency,  the  agency 
suggests  that  both  references  be  based 
upon  50  percent  of  the  employee's  work 
time.  Although  the  language  in  both 
§§  351.303(c)(1)  and  351.303(d)  is 
longstanding  and  has  never  been  an 
issue,  we  agree  with  the  agency's 
suggestion  that  the  transfer  of  function 
regulations  should  be  consistent.  To 
adopt  the  agency's  suggestion,  we  have 
revised  the  final  §  351.303(c)(1)  to 
provide  that  a  competing  employee  is 
identified  under  Identification  Method 
One  if  "The  employee  performs  the 
function  during  at  least  half  of  his  or  her 
work  time." 

One  agency  suggested  that 
§  351.303(d)  be  revised  to  provide  for 
sjjecific  timeframes  that  agencies  would 
follow  in  determining  whether  to 
identify  competing  employees  under 
Identification  Method  Two  in  the  actual 
or  the  inverse  order  of  their  retention 
standing.  For  reference,  OPM's 
longstanding  transfer  of  function 
procedures  required  agencies  to  identify 
employees  with  a  transferring  function 
under  Method  Two  in  the  inverse  order 
of  their  retention  standing.  This 
procedure  permitted  employees  with 
higher  retention  standing  to  remain  in 
their  present  competitive  area,  which  is 
generally  a  preferable  alternative  to 
transfer.  However,  if  the  remaining 
functions  in  the  losing  competitive  area 
are  abolished  after  the  function  is 
tranferred  (as  in  a  "sunset"  or 
comparable  situation),  the  longstanding 
Method  Two  procedure  would  identify 
those  employees  with  the  lowest  rather 
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than  the  highest  standing  for  transfer  to 
continuing  positions  in  the  gaining 
competitive  area.  In  this  situation  the 
agency  would  be  required  to  request  a 
variation  from  0PM  to  identify 
employees  under  Method  Two  in  the 
actual  order  of  their  retention  standing. 
Our  revised  §  351.303(d)  eliminates  the 
need  for  0PM  variations  on  a  case-by- 
case  basis  by  giving  this  authority 
directly  to  each  agency.  Specifically,  the 
revised  §  351.303(d)  adds  that  if  the 
inverse  retention  standing  procedures 
would  result  in  the  separation  or 
demotion  by  reduction-in-force  at  the 
losing  competitive  area  of  an  employee 
with  higher  retention  standing  who  is 
also  identified  with  the  function  under 
Method  Two,  the  losing  competitive 
area  identifies  competing  employees  for 
transfer  in  the  actual  order  of  their 
retention  standing.  Based  upon  our 
experience  with  requests  from  agencies 
for  Method  Two  variations,  we  do  not 
believe  that  it  would  be  feasible  to  set 
forth  more  specific  instructions  in 
§  351.303(d).  Therefore,  we  did  not  adopt 
this  suggestion. 

One  agency  suggested  that  OPM 
provide  guidance  on  Identification 
Method  Two  explaining  how  under 
§  351.303(d)  agencies  actually  determine 
whether  an  employee  preforms  a 
transferring  function  during  less  than 
half  of  his  or  her  work  time.  Although 
the  agency's  suggestion  focused  upon 
the  procedures  in  §  351.303(d)  covering 
Method  Two,  it  is  also  directed  at 
§  351.303(c)(1),  which  provides  that 
Identification  Method  One  is  applicable 
to  a  competing  employee  who  performs 
the  functions  during  at  least  half  of  his 
or  her  work  time.  Agencies  generally 
rely  upon  official  position  descriptions 
in  identifying  positions,  and  ultimately 
employees,  for  transfer  with  a 
continuing  function.  However,  we  agree 
that  at  this  time  our  FPM  guidance 
should  contain  material  explaining  how 
agencies  consider  actual  work  time  in 
making  a  transfer  of  function 
determination.  Therefore,  we  plan  to 
adopt  the  agency's  suggestion  and 
include  guidance  on  employee  work 
time  when  we  incorporate  these  final 
transfer  of  function  regulations  into 
Subchapter  10  of  FPM  Chapter  351. 

One  agency  and  the  individual 
suggested  changes  to  proposed 
§  351.303(e)(2).  which  provides  that  if  the 
agency  asks  for  volunteers  to  transfer 
with  the  function  and  the  total  number 
of  volunteers  exceeds  the  number  of 
employees  needed  to  perform  the 
function  in  the  gaining  competitive  area, 
the  losing  competitive  area  may  give 
preference  to  the  volunteers  with  the 
highest  retention  standing.  For 


reference,  §  351.303(e)(1)  provides  that 
the  losing  competitive  area  may  permit 
these  other  employees  to  volunteer  only 
if  no  competing  employee  who  is 
properly  identified  for  transfer  is 
separated  or  demoted  because  another 
employee  volunteered  for  transfer  to  the 
gaining  competitive  area.  The  individual 
commenter  suggested  that  §  351.303(e)(2) 
be  revised  to  provide  that  the  losing 
competitive  area  "must"  give  preference 
to  employees  with  the  highest  retention 
standing;  the  commenter  believes  that 
this  would  ensure  consistency  in 
deciding  which  volunteer  is  transferred. 
We  did  not  adopt  this  suggestion 
because  the  intention  of  §  351.303(e)(2) 
is  to  give  the  losing  competitive  area 
discretion  in  selecting  volunteers  to 
transfer  with  a  function;  retention 
standing  is  simply  one  optional 
procedure  to  limit  consideration  of 
volunteers  for  transfer.  Consistent  with 
the  importance  of  flexibility  in 
identi^ing  volunteers  for  transfer,  the 
agency  suggested  that  we  revise 
§  351.303(e)(2)  to  provide  that  "the  losing 
competitive  area  may  give  preference  to 
the  vohinteers  with  the  highest  retention 
standing  or  make  selections  based  on 
other  appropriate  criteria. "  (Added 
language  italicized.)  We  concur  that  this 
langu^e  would  be  useful  and  have 
adopted  the  agency's  suggestion  in  the 
final  §  351.303(e)(2). 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0, 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
Federal  agencies. 

List  of  Subjects  in  5  CFR  Part  351 

Administrative  practice  and 
procedures.  Government  employees. 

U.S.  office  of  Personnel  Management. 

Constance  Horner. 

Direc^r. 

Accordingly,  OPM  amends  5  CFR  Part 
351  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  Part  351  is 
revised  to  read  as  follows: 

Autfcority:  5  U.S.C.  1302,  3502,  3503: 
S  351.1005  also  issued  under  5  U.S.C.  3315. 

2.  Subpart  C  of  Part  351  is  revised  to 
read  as  follows: 


Subpart  C — Transfer  of  Function 

Sec. 

351.301  Applicability. 

351.302  Transfer  of  employees. 

351.303  Identification  of  positions  with  a 
transferring  function.  I 

Subpart  C— Transfer  of  Function 

§351.301    Applicability. 

This  subpart  is  applicable  when  the 
work  of  one  or  more  employees  is 
moved  from  one  competitive  area  to 
another  as  a  transfer  of  function 
regardless  of  whether  or  not  the 
movement  is  made  under  authority  of  a 
statute.  Executive  order,  reorganization 
plan,  or  other  authority. 

§  35 1 .302    Transfer  of  employees. 

(a)  Before  a  reduction  in  force  is  made 
in  connection  with  the  transfer  of  any  or 
all  of  the  functions  of  a  competitive  area 
to  another  continuing  competitive  area, 
each  competing  employee  in  a  position 
identified  with  the  transferring  function 
or  functions  shall  be  transferred  to  the 
continuing  competitive  area  without  any 
change  in  the  tenure  of  his  or  her 
employment. 

(b)  An  employee  whose  position  is 
transferred  under  this  subpart  solely  for 
liquidation,  and  who  is  not  identified 
with  an  operating  function  specifically 
authorized  at  the  time  of  transfer  to 
continue  in  operation  more  than  60  days, 
is  not  a  competing  employee  for  other 
positions  in  the  competitive  area  gaining 
the  function. 

(c)  Regardless  of  an  employee's 
personal  preference,  an  employee  has 
no  right  to  transfer  with  his  or  her 
function,  unless  the  alternative  in  the 
competitive  area  losing  the  function  is 
separation  or  demotion. 

(d)  Except  as  permitted  in  paragraph 
(e)  of  this  section,  the  losing  competitive 
area  must  use  the  adverse  action 
procedures  found  in  5  CFR  Part  752  if  it 
chooses  to  separate  an  employee  who 
declines  to  transfer  with  his  or  her 
function. 

(e)  The  losing  competitive  area  may. 
at  its  discretion,  include  employees  who 
decline  to  transfer  with  their  function  as 
part  of  a  concurrent  reduction  in  force. 

§  351.303    Identification  of  positions  wttti  a 
transferring  function. 

(a)  The  competitive  area  losing  the 
function  is  responsible  for  identifying 
the  positions  of  competing  employees 
with  the  transferring  function.  Two 
methods  are  provided  to  identify 
employees  with  the  transferring 
function: 

(1)  Identification  Method  One;  and 

(2)  Identification  Method  Two. 
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(b)  Identification  Method  One  must  be 
used  to  identify  each  position  to  which  it 
is  applicable.  Identification  Method  Two 
is  used  only  to  identify  positions  to 
which  Identification  Method  One  is  not 
applicable. 

(c)  Under  Identification  Method  One. 
a  competing  employee  is  identi^ed  with 
a  transferring  function  if— 

(1)  The  employee  performs  the 
function  during  at  least  half  of  his  or  her 
work  time;  or 

(2)  Regardless  of  the  amount  of  time 
the  employee  performs  the  function 
during  his  or  her  work  time,  the  function 
performed  by  the  employee  includes  the 
duties  controlling  his  or  her  grade  or 
rate  of  pay. 

(d)  Identification  Method  Two  is 
applicable  to  employees  who  perform 
the  function  during  less  than  half  of  their 
work  time  and  are  not  otherwise 
covered  by  Identification  Method  One. 
Under  Identification  Method  Two.  the 
losing  competitive  area  must  identify  the 
number  of  positions  it  needed  to  perform 
the  transferring  function.  To  determine 
which  employees  are  identified  for 
transfer,  the  losing  competitive  area 
must  establish  a  retention  register  in 
accordance  with  this  part  that  includes 
the  name  of  each  competing  employee 
who  performed  the  function.  Competing 
employees  Usted  on  the  retention 
register  are  identified  for  transfer  in  the 
inverse  order  of  their  retention  standing. 
If  for  any  retention  register  this 
procedure  would  result  in  the  separation 
or  demotion  by  reduction  in  force  at  the 
losing  competitive  area  of  any  employee 
with  higher  retention  standing,  the 
losing  competitive  area  must  identify 
competing  employees  on  that  register  for 
transfer  in  the  order  of  their  retention 
standing. 

(e)(1)  The  competitive  area  losing  the 
function  may  permit  other  employees  to 
volunteer  for  transfer  with  the  function 
in  place  of  employees  identified  under 
Identification  Method  One  or 
Identification  Method  Two.  However, 
the  competitive  area  may  permit  these 
other  employees  to  volunteer  for 
transfer  only  if  no  competing  employee 
who  is  identified  for  transfer  under 
Identification  Method  One  or 
Identification  Method  Two  is  separated 
or  demoted  solely  because  a  volunteer 
transferred  in  place  of  him  or  her  to  the 
competitive  area  that  is  gaining  the 
function. 

(2)  If  the  total  number  of  employees 
who  volunteer  for  transfer  exceeds  the 
total  number  of  employees  required  to 
perform  the  function  in  the  competitive 
area  that  is  gaining  the  function,  the 
losing  competitive  area  may  give 
preference  to  the  volunteers  with  the 
highest  retention  standing,  or  make 


selections  based  on  other  appropriate 
criteria. 

[FR  Doc.  87-6898  Filed  3-27-87;  8:45  am] 

BIU.IMQ  CODE  e32S-01-M 


5  CFR  Part  831 

Retirement— Survivor  Benefits 

agency:  Office  of  Personnel 
Management. 

action:  Interim  regulations  with  request 
for  comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing 
regulations  to  implement  section  502  of 
the  Federal  Employees  Retirement 
System  Technical  Corrections  Act  of 
1986  (FERSTCA).  These  regulations  will 
give  survivors  of  employees  or  Members 
who  die  in  service  without  waiving 
military  retired  pay  for  civil  service 
retirement  purposes  credit  for  the 
military  service  in  the  computation  of 
their  survivor  benefits  unless  they  elect 
to  have  the  service  excluded. 
DATES:  Interim  regulations  effective 
March  30. 1987;  comments  must  be 
received  on  or  before  May  29. 1987. 
ADDRESS:  Send  written  comments  to 
Reginald  M.  Jones,  Jr.,  Assistant  Director 
for  Retirement  and  Insurance  Policy, 
Retirement  and  Insurance  Group,  Office 
of  Personnel  Management,  P.O.  Box  57, 
Washington,  DC  20044.  or  delivery  to 
OPM.  Room  4351. 1900  E  Street.  NW.. 
Washington,  DC 

Send  applications  for  military  service 
credit  for  employees  and  Members  who 
die  in  service  prior  to  April  25. 1987.  to 
Pub.  L  99-556  Coordinator,  Employee 
Service  and  Records  Center,  Boyers,  PA 
16017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Rochester.  (202)  632-4682. 
SUPPLEMENTARY  INFORMATION:  On 

October  27. 1986,  section  502  of  Pub.  L 
99-556  amended  section  8332(c)  of  title  5 
United  States  Code  by  adding  a  new 
paragraph  (3).  This  provision  gives  the 
survivor  of  an  employee  or  Member 
credit  for  military  service  that  would 
normally  have  been  excluded  from  the 
computation  of  the  survivor  annuity 
because  the  employee  or  Member  did 
not  waive  his  or  her  military  retired  pay 
prior  to  death.  (Ordinarily,  an  individual 
must  waive  military  retired  pay  for  civil 
service  retirement  purposes  to  receive 
credit  for  a  period  of  military  service  in 
the  computation  of  his  or  her  annuity. 
However,  there  are  exceptions  when  the 
retired  pay  was  awarded  based  on  a 
service-connected  disability  incurred  iq, 
combat  with  an  enemy  of  the  United 
States  or  caused  by  an  instrumentality 


of  war  and  incurred  in  the  line  of  duty 
during  a  period  of  war  as  defined  by 
section  301  of  title  38  of  the  United 
States  Code;  or  the  retired  pay  was 
awarded  under  chapter  67  of  title  lo. 
United  States  Code.) 

Pub.  L.  99-556  now  requires  that  the 
survivor  be  given  credit  for  such  military 
service  unless  he  or  she  elects  not  to  be 
covered  by  the  provisions  of  5  U.S.C. 
8332(c)(3)  (see  S  831.301(d)(1)).  Under 
§  831.301(d)(2)  of  these  interim 
regulations,  if  the  military  service  is 
included  in  the  computation  of  the 
survivor  annuity,  OPM  must  reduce  the 
annuity  "by  the  amount  of  any 
survivor's  benefits  payable  to  a  survivor 
(other  than  a  child)  under  a  retirement 
system  for  members  of  the  uniformed 
services."  For  purposes  of  these 
regulations,  "survivors  benefits  under  a 
retirement  system  for  members  of  the 
uniformed  services"  means  survivor 
benefits  payable  based  on  the 
decedent's  retired  or  retainer  pay. 

OPM  will  include  credit  for  military 
service  in  the  computation  of  a 
survivor's  annuity  unless  the  survivor 
submits  a  vmtten  election  not  to  be 
covered  by  section  8332(c)(3).  The 
election  must  be  postmarked  within  the 
period  ending  30  calendar  days  after  the 
date  of  the  first  regular  monthly  annuity 
payment.  A  surviving  spouse  and  a 
former  spouse  may  make  contrary 
elections  in  any  individual  case. 

Under  sections  553(b)(3)(B)  and 
553(d)(3)  of  title  5.  United  States  Code.  1 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
amendments  effective  in  less  than  30 
days.  The  provisions  (section  502  of  Pub. 
L.  99-556)  pertaining  to  employees  or 
Members  who  die  before  April  25. 1987, 
require  that  the  survivor  apply  to  OPM 
for  the  additional  service  credit  and  the 
commencing  date  of  the  increased 
benefit,  if  any.  is  dependent  upon  the 
date  of  application.  It  is  necessary  to 
make  these  amendments  effective 
immediately  to  avoid  harming  these 
applicants. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
retirement  payments  to  spouses  and 
former  spouses  of  Government 
employees  or  Members  who  die  in 
service. 


i<V)2f"' 
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List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits, 
P'irefighters,  Government  employees. 
Income  tax.  Intergovernmental  relations. 
Law  enforcement  officers,  Pensions, 
Retirement. 

U.S.  Office  of  Personnel  Management. 
James  E.  Colvard, 
Deputy  Director. 

PART  831— RETIREMENT 

Accordingly,  OPM  is  amending  5  CFR 
Part  831  as  follows: 

Subpart  C— Credit  for  Service 

1.  The  authority  citation  for  Subpart  C 
of  Part  831  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347. 

2.  In  §  831.301,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 


§  831.301    Military  service. 

***** 

(d)  Widowferjs  and  former  spouses 
entitled  to  survivor  benefits  based  on 
the  service  of  employees  or  Members 
who  die  in  service — (1)  Military  service 
is  included  unless  the  survivor  elects 
otherwise.  Unless  a  widow(er)  or  former 
spouse  of  an  employee  or  Member  who 
dies  before  being  separated  from  service 
files  a  written  election  to  the  contrary, 
his  or  her  survivor  annuity  will  include 
credit  for  a  period  of  military  service 
that  would  ordinarily  be  excluded  from 
the  computation  of  the  employee's  or 
Member's  annuity  under  5  U.S.C. 
8332(c)(2). 

(2)  Reduction  by  the  amount  of 
survivor  benefits  payable  based  on  the 
military  service,  (i)  In  paragraph 
(d)(2)(ii)  of  this  section,  "survivor 
benefits  under  a  retirement  system  for 
members  of  the  uniform  services"  means 
survivor  benefits  attributable  to  a  period 
of  military  service  and  payable  to  an 
adult  applicant  for  CSRS  survivor 
benefits  based  on  the  decedent's  retired 
or  retainer  pay. 

(ii)  OPM  will  obtain  information  on 
the  amount  of  any  survivor  benefits 
under  a  retirement  system  for  members 
of  the  uniformed  services  payable  (per 
month]  to  an  applicant  for  CSRS 
survivor  or  former  spouse  benefits  at  the 
time  of  the  employee's  or  Member's 
death.  OPM  will  make  a  one  time 
adjustment  in  the  applicant's  monthly 
CSRS  benefits  payable  at  the  time  of  the 
employee's  or  Member's  death,  reducing 
the  CSRS  benefits  by  the  amount  of  the 
applicant's  monthly  survivor  benefits 
under  a  retirement  system  for  members 
of  the  uniformed  services  payable  at  the 


time  of  tke  employee's  or  Member's 
death,  if  any.  We  will  not  make 
subsequent  adjustments  for  increases  or 
decreases  in  survivor  benefits  payable 
under  the  retirement  system  for 
memberi  of  the  uniformed  services. 

(3)  Survivors  of  employees  or 
Members  who  die  on  or  after  April  25, 
1987— election  not  to  be  included.  OPM 
will  accept  a  written  election  from  a 
widow(8r)  or  former  spouse  not  to  be 
covered  by  §  831.301(d)  provided  it  is 
postmarked  within  the  period  ending  30 
calendar  days  after  the  date  of  the  first 
regular  monthly  payment. 

(4)  Survivors  of  employees  or 
Members  who  die  before  April  25, 
1987— application  of  OPM  for  credit. 
Survivors  of  employees  or  Members 
who  died  before  April  25, 1987,  must 
apply  to  OPM  in  writing  to  have  credit 
for  military  service  included  in  the 
survivor  annuity  computation.  If  the 
survivor  benefits  are  increased  by 
including  credit  for  the  military  service, 
the  increase  in  benefits  will  be  effective 
on  the  flrst  of  the  month  following  the 
60th  calendar  day  after  the  date  the 
written  application  for  benefits  is 
received  in  OPM. 

[FR  Doc,  87-6897  Filed  3-27-87;  8:45  am] 

BILUNG  CODE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

AgrtcuRural  Marketing  Service 

7  CFR  Part  905 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeios  Grown  In  Florida  Handling 
Requirements  for  Pink  Seedless 
Grapefruit 

agency:  Agricultural  Mariceting  Service, 

USDA. 

ACTioiC  Final  rule. 

SUIMMARY:  This  final  rule  relaxes  for  the 
remaiixler  of  the  1986-87  season  the 
minimum  size  requirement  for  Florida 
and  imported  pink  seedless  grapefruit 
from  size  48  (3%6  inches  in  diameter)  to 
size  58  (3 Vis  inches  in  diameter).  The 
Florida  grapefruit  minimum  size 
requirement  applies  to  grapefruit  grown 
in  the  production  area  in  Florida 
shipped  to  the  fresh  domestic  market 
(the  continental  United  States,  Canada, 
or  Mexico).  The  relaxation  of  the 
minimum  size  requirement  for  Florida 
grapefruit  recognizes  the  size 
compoBition  of  the  remaining  available 
grapefruit  supply  and  the  current  and 
prospective  demand  conditions.  The 
import  regulation  is  applicable  to  pink 
seedless  grapefruit  imported  into  the 


United  States,  and  is  required  under  §  8e 

of  the  Act. 

EFFECTIVE  DATE:  March  30. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L.  Cioffi.  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Washington,  DC  20250; 
telephone:  (202)  447-5697. 
SUPPl£MENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  " 

Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (the  Act,  7  U.S.C. 
601  through  674),  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  $mall  entities  acting  on  their 
own  behalf-  Thus,  both  statues  have 
small  entity  orientation  and  , 

compatibility. 

There  are  an  estimated  100  handlers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangeios  subject  to 
regulation  under  the  marketing  order  for 
these  citrus  fruits  grown  in  Florida,  and 
an  estimated  26  importers  who  import 
grapefruit  into  the  United  States.  In 
addition,  there  are  approximately  15,000 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues       I 
for  the  last  three  years  of  less  than 
$100,000,  and  agricultural  service  firms 
are  defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers,  importers,  and 
producers  may  be  classified  as  small 
entities. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA,  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  on 
small  entities. This  final  rule  relaxes  for 
the  remainder  of  this  season  the 
minimum  size  requirement  for  Florida 
pink  seedless  grapefruit  shipped  from       j 
the  production  area  to  domestic 
markets,  and  for  pink  seedless  grapefruit 
imported  into  the  United  States.  The 
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relaxation  of  the  minimum  size 
requirement  for  domestic  shipments  of 
Florida  pink  seedless  grapefruit  will 
help  ensure  that  minimum  size 
requirements  do  no  unduly  restrict  the 
available  simply  of  such  fruit,  and 
should  make  additional  supplies  of  fruit 
available  to  consumers.  The  relaxation 
of  the  current  size  requirement  from  size 
48  to  size  56  is  only  for  the  remainder  of 
the  1986-87  season.  The  resumption  of 
the  48  size  requirement  for  1987-88 
season  shipments  of  pink  seedless 
grapefruit  commencing  August  24, 1987, 
is  based  upon  the  maturity,  size,  quality 
and  flavor  characteristics  of  such 
grapefruit  early  in  the  shipping  season. 

Some  Florida  grapefruit  shipments  are 
exempt  from  the  minimum  grade  and 
size  requirements  effective  under  the 
marketing  order.  Handlers  may  ship  up 
to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  under  a 
minimum  quantity  exemption  provision. 
Also,  handlers  may  ship  up  to  2 
standard  packed  cartons  of  fruit  per  day 
in  gift  packages  which  are  individually 
addressed  and  not  for  resale  under  the 
current  exemption  provisions.  Fruit 
shipped  for  animal  feed  is  also  exempt 
under  specific  conditions.  In  addition, 
fruit  shipped  to  commercial  processors 
for  conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

The  Department's  view  is  that  the 
impact  of  the  relaxed  handling 
requirements  upon  producers,  handlers, 
and  importers  would  be  beneficial,  and 
that  this  action  should  improve  returns 
to  grapefruit  producers.  The  application 
of  minimum  grade  and  size  requirements 
to  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos,  and  to 
imported  grapefruit  over  the  past  several 
years  have  helped  to  assure  that  only 
fruit  of  acceptable  quality  and  size  are 
shipped  to  fresh  markets.  Although 
compliance  with  the  minimum  grade  and 
size  requirements  effective  under  this 
order  affects  costs  to  handlers  and 
importers,  these  costs  would  be 
significantly  offset  when  compared  to 
the  potential  benefits  of  assuring  the 
trade  and  consumers  that  the  fruit  is  of 
acceptable  quaUty  and  size. 

This  final  rule  is  issued  under  the 
marketing  agreement  and  Order  No.  905 
(7  CFR  Part  905).  both  as  amended, 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  The  agreement  and 
order  are  effective  under  the  Act.  This 
action  was  recommended  by  the  Citrus 
Administrative  Committee  at  its 
February  24. 1987  meeting.  The 
committee  works  with  USDA  in 


administering  the  marketing  agreement 
and  order  program. 

The  handling  regulation  for  Florida 
citrus  fruit  covered  under  this  market 
order,  including  pink  seedless  grapefruit, 
is  specified  in  §  905.306  Florida  Orange. 
Grapefruit,  Tangerine,  and  Tangelo 
Regulation  6  (46  FR  60170,  December  8. 
1981).  This  regulation  was  issued  on  a 
continuing  basis  subject  to  modification, 
suspension,  or  termination  upon 
recommendation  by  the  committee  and 
approval  by  the  Secretary.  Section 
9Q5.306(a)  provides  that  no  handler  shall 
ship  between  the  production  area  and 
any  point  outside  that  area  in  the 
continental  United  States,  Canada,  or 
Mexico,  specified  varieties  of  oranges, 
grapefruit,  tangerines  and  tangelos 
unless  such  varieties  meet  specified 
minimum  grade  and  size  requirements. 

The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Committee  meetings  are  open 
to  the  pubUc  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

The  fmal  rule  permits  fresh  domestic 
market  shipment  of  size  56  (3%6  inches 
in  diameter]  pink  seedless  grapefruit  for 
the  remainder  of  1986-67  season  on  or 
after  the  effective  date  of  this  rule. 
Shipment  of  Florida  pink  seedless 
grapefruit  smaller  than  size  48  (3 Vie 
inches  in  diameter)  to  such  markets  has 
not  been  permitted  this  season  since 
August  18, 1986.  so  that  such  fruit  would 
be  left  on  the  trees  longer  to  mature  and 
develop  acceptable  flavor  and  size.  The 
committee  recommended  that  the 
relaxation  of  the  minimum  size 
requirement  from  size  48  to  size  56  be 
effective  for  the  period  March  23, 1987, 
through  August  23. 1987.  This  action 
reflects  the  committee's  and  the 
Department's  appraisal  of  the  need  to 
relax  the  minimum  size  requirement  for 
such  period,  and  recognizes  the  current 
supply  and  demand  for  pink  seedless 
grapefruit. 

Total  Florida  pink  seedless  grapefruit 
production  is  expected  to  increase  over 
last  season's  level  by  9  percent  and 
fresh  shipments,  which  are  ahead  of  last 
season's  pace,  are  also  expected  to 
increase. 


Section  8e  of  the  Act  (7  U.S.C.  608e-l 
provides  that  whenever  specified 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  are 
prohibited  unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  Since  Oiis  action  relaxes  the 
minimum  size  requirement  for 
domestically  produced  pink  seedless 
grapefruit,  this  change  would  also  be 
applicable  to  imported  pink  seedless 
grapefruit. 

Grapefruit  import  requirements  are 
specified  in  S  944.106  (7  CFR  Part  944) 
which  requires  that  the  various  varieties 
of  imported  grapefruit  meet  the  same 
grade  and  size  requirements  as  those 
specified  for  Florida  grapefruit  in  Table 
1  of  paragraph  (a)  in  S  905.306.  An 
exemption  provision  in  the  grapefruit 
import  regulation  permits  persons  to 
import  up  to  10  standard  packed  4/5 
bushel  cartons  exempt  from  the  import 
requirements. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  amendment 
of  S  905.306  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  hereby 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and  to 
engage  in  public  rulemaking  with 
respect  to  this  action,  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
restrictions  on  the  handling  of  Florida 
pink  seedless  grapefruit  by  permitting  of 
grapefruit  of  a  smaller  size  to  be  shipped 
to  fresh  markets,  and  this  action  should 
become  effective  upon  publication  in  the 
Federal  Register  (2)  handlers  of  Florida 
pink  seedless  grapefruit  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting,  and 
they  will  need  no  additional  time  to 
comply  with  the  requirements;  (3) 
shipment  of  the  1988-87  season  Florida 
grapefruit  crop  is  currently  underway; 
and  (4)  the  grapefruit  import 
requirements  are  mandatory  under 
section  8e  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements  and  orders. 
Florida,  Grapefruit.  Oranges.  Tangelos. 
Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  Part  905  is  amended  as 
follows: 
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PART  905-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  The  provisions  of  §  905.306  (48  FR 
60170,  December  8, 1981)  are  amended 


by  revising  the  following  entry  in  Table  I 
of  paragraph  (a),  applicable  to  domestic 
shipments,  to  read  as  follows: 

§905.306    Orang*,  Grapefruit,  Tang«Hn«. 
and  Tangtio  Rtgutation  6,  AmcndnMnt  43 

(a)*  *  • 


Table  I 


(1) 


Regulatan  paood  (2) 


Mfwiuffl  grad*  P) 


MHnum 

diameter 

(Inchasl 

H) 


•  •  •  March  30.  1987 
Gr^MtUt  ! 


09/31 /«7-oe/23/87 _ Improved  Na  2  (Exiamal)  U.S.  Na  1 

On  &  Mer  06/24/67 knproww)  Na  2  (ExMnal)  U.&  Nol  1 


3%« 


Dated:  March  24. 1987. 


William  |.  Doyle. 

Associate  Deputy  Director,  Ftvit  and 

Vegetable  Division.  Agricultural  Marketing 

Service. 

[FR  Doc.  87-6944  Filed  3-27-87;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  303  and  381 

[Docket  No.  87-0021] 

Experimentation  Wttti  Procedures  for 
Determining  ttie  Intensity  of 
Inspection  Coverage  in  Processing 
Establishments;  Waivers  of  Provisions 
of  the  Regulations 

agency:  Food  Safety  and  Inspection 
Service  (FSIS),  USDA. 

ACnON:  Interim  final  rule  with  request 
for  comments. 

summary:  The  Administrator,  FSIS  is 
initiating  a  period  of  experimentation  as 
the  first  step  in  changing  the  Federal 
inspection  system  in  establishments  that 
prepare  meat  food  products  and/or 
process  poultry  products  beyond 
slaughter  and  evisceration  to  a 
"discretionary  inspection"  (DI)  system; 
that  is,  one  in  which  the  frequency  and 
the  manner  of  government  inspection 
are  based  on  considerations  relevant  to 
effective  regulation  of  such  products  and 
protection  of  the  public  health  and 
welfare,  in  accord  with  recent 
amendments  to  the  Federal  Meat 
Inspection  Act  (FMIA). 

The  object  of  this  experimentation  is 
to  determine  whether  and.  if  so.  to  what 
extent  the  intensity  of  Federal 
inspection  of  meat  and  poultry  products 
exceeds  that  which  is  necessary.  During 


the  period  of  experimentation,  the  level 
of  Federal  inspection  may  be  reduced  at 
some  official  establishments  below  the 
level  required  by  current  law.  To  the 
extent  these  reductions  conflict  with 
current  provisions  of  the  regulations,  the 
Administrator  plans  to  waive  such 
provisions  for  the  period  of 
experimentation. 

FSIS  will  consider  relevant  data, 
views,  and  arguments  that  are  submitted 
during  t&e  next  30  days,  and  it  will 
review  the  comments  submitted  and 
publish  a  final  rule,  indicating  what,  if 
any,  changes  it  is  making  to  this  interim 
rule.  In  any  event,  during  the  period  of 
experimentation,  guidelines  developed 
for  use  in  making  the  determinations 
called  for  by  these  provisions  may  be 
modified  if  found  to  be  infeasible  or  to 
improve  effectiveness  in  assessing 
establishments  or  designing  inspection 
coverage. 

After  this  experimental  step  is 
completed,  FSIS  will  propose  new 
regulations  that  will  fully  implement  its 
DI  system.  Interested  members  of  the 
public  will  have  an  opportunity  to 
comment  on  the  design  of  the  proposed 
DI  system  and  specific  proposed 
regulatory  changes  at  that  time. 

DATES:  Comments  must  be  received  on 
or  before  April  29. 1987.  Effective  March 
30, 1987. 


ADDRESSES:  Written  comments  to: 
Policy  Office,  Attn:  Linda  Carey.  FSIS 
Hearing  Clerk,  Food  Safety  and 
Inspecuon  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250.  Oral 
comments  on  the  amendments  to  the 
poultry  products  inspection  regulations 
to:  Judith  A.  Segal,  Director,  Policy  and 
Planning  Staff,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
(202)  447-6525.  (See  also  "Comments" 
under  Supplementary  Information.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Judith  A.  Segal,  (202)  447-8525. 


SUPPI^MENTARY  INFORMATION: 

Executive  Order  122Q1  and  Effect  oa 
Small  Entities 

The  Administrator,  FSIS.  has  made  an 
initial  determination  that  this  interim 
final  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  writh  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
Administrator  also  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  in  accordance 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354,  5  U.S-C 
601erse<7.). 

The  basis  for  these  determinations 
includes  the  fact  that  waiver  of  certain 
provisions  of  the  regulations  and  other 
aspects  of  experimentation  described 
herein  will  affect  only  a  limited  number 
of  processing  establishments  subject  to 
inspection  under  the  FMIA  and/or  the 
PPIA  for  a  limited  period.  Any  economic 
benefits  which  might  indirectly  result 
from  inclusion  in  pilot  testing  (e.g., 
reduction  in  payments  for  inspection 
program  employees  working  overtime) 
will  be  relatively  small  and  affect  only  a 
portion  of  the  establishments  in  which 
pilot  tests  are  conducted,  and  selecting 
all  establishments  within  a  designated 
site  that  are  found  to  satisfy  the 
estabhshment  performance  criteria  will 
further  reduce  the  opportunity  for  any 
adverse  effect  on  competition.  Both  the 
number  of  establishments  selected  and 
the  length  of  time  during  which  they  are 
included  in  a  pilot  test  of  DI  procedures 
will  not  extend  beyond  that  which  is 
needed  to  test  the  program  variables 
under  consideration  in  establishments 
with  different  characteristics.  While  at 
this  time  FSIS  can  only  estimate  the 
number  of  establishments  that  could  be 
included  in  such  pilot  tests,  since  it 
cannot  predict  the  results  of  evaluations 
of  establishment  performance,  the 
Agency  plans  to  select  approximately  15 
establishments  initially  and  not  more 
than  about  200  in  all.  or  approximately  3 
percent  of  the  federally  inspected 
establishments  that  will  be  subject  to 
the  fully  implemented  DI  system. 
Moveover,  the  Agency  plans  to  conduct 
pilot  testing  in  establishments  with  a 
variety  of  characteristics,  such  as  size 
and  volume  of  product  manufactured. 
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with  the  number  of  establishments 
increasing  as  the  evaluation  proceeds 
and  with  the  conditions  and  methods  of 
inspection  coverage  comparable  in 
establishments  as  to  which  similar 
considerations  apply.  Finally,  FSIS 
expects  the  duration  of  pilot  tests  in 
most  establishments  to  vary  between  3 
and  6  months  and  that  it  will  terminate 
the  experimentation  period  within  about 
1  year.  When  pilot  tests  are  ended,  the 
Agency  will  return  to  pre- 
experimentation  conditions  and 
methods  of  inspection  coverage  until  the 
DI  system  is  fully  implemented  and.  at 
that  time,  all  plants  (including  those 
previously  selected  for  pilot  testing)  will 
be  evaluated. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
interim  final  rule.  Such  comments  must 
be  sent  in  duplicate  to  the  FSIS  Hearing 
Clerk.  TTiey  should  bear  a  reference  to 
the  docket  number  located  in  the 
heading  of  this  document.  Any  person 
desiring  an  opportunity  for  oral 
presentation  of  views  on  the 
amendments  to  the  poultry  products 
inspection  regulations  must  make  such 
request  to  Dr.  Segal  so  that 
arrangements  may  be  made  for  such 
views  to  be  presented.  A  transcript  will 
be  made  of  all  views  presented  orally. 
All  written  and  oral  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  in  the  Policy  Office,  Room  3188. 
South  Agriculture  Building,  14th  Street 
and  Independence  Avenue,  SW.. 
Washington,  DC. 

Background 

The  Secretary  of  Agriculture's  duties 
include  implementation  of  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601  et  seq.]  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.)  to  prevent  the  preparation  or 
processing  and  distribution  of  meat, 
meat  food  products,  and  poultry 
products  which  are  adulterated  or 
misbranded  or  not  properiy  marked, 
labeled,  and  packaged  (21  U.S.C.  453  (g) 
and  (h),  457,  458,  601  (m)  and  (n),  607, 
and  610).  Responsibility  for  exercising 
the  functions  of  the  Secretary  contained 
in  the  FMIA  and  PPIA  has  been 
delegated  to  the  Administrator.  FSIS  (7 
CFR  2.17(g)  and  2.55(a)(2)).  Among  those 
functions  are  administration  of  the 
inspection  requirements  for  meat  food 
and  poultry  products  and  sanitation 
practices  in  establishments  preparing  or 
processing  such  products  for  commerce 
or  otherwise  subject  to  inspection  under 
the  FMIA  or  PPIA  (21 1'  S.C.  455  456. 


605,  606,  and  608)  and  the  issuance  of 
rules  and  regulations  executing 
provisions  of  these  Acts  (21  U.S.C. 
463(b)  and  621). 

The  Congress  of  the  United  States 
recently  amended  the  inspection 
requirements  for  meat  food  products  in 
section  6  of  the  FMIA  (21  U.S.C.  806). 
Pursuant  to  the  Processed  Products 
Inspection  Improvement  Act  of  1986, 
Title  IV  of  the  Futures  Trading  Act  of 
1986  (FTA)  (Pub.  L  9^-641),  rather  than 
requiring  the  Secretary  to  cause 
inspectors  appointed  for  that  purpose  to 
make  "an  examination  and  inspection  of 
all  meat  food  products  prepared  for 
commerce  in  any  slaughtering,  meat- 
canning,  salting,  packing,  rendering,  or 
similar  establishment."  such 
examination  and  inspection  is  to  be: 

Conducted  with  such  frequency  and  in  such 
manner  aa  the  Secretary  considers  necessary, 
as  provided  in  rules  and  regulations  issued 
by  the  Secretary,  taking  into  account  such 
factors  as  the  Secretary  considers  to  be 
appropriate  .  .  .  (FTA.  section  403(a)]. 

Three  such  factors  are  specified  in  the 
statute:  the  nature  and  frequency  of 
processing  operations  at  an 
establishment,  the  adequacy  and 
reliability  of  the  processing  controls  and 
sanitary  procedures  at  an  establishment, 
and  the  history  of  comphance  with 
inspection  requirements  in  effect  under 
the  FMIA  by  the  operator  of  an 
establishment  or  anyone  responsibly 
connected  with  the  business  (i.e.,  any 
partner,  officer,  director,  holder,  or 
owner  of  10  per  centum  or  more  of  its 
voting  stock  or  employee  in  a 
managerial  or  executive  capacity)  that 
operates  that  establishment. 

By  so  amending  the  FMIA.  Congress 
has  authorized  the  Department,  for  a  6- 
year  period.*  to  base  the  frequency  with 
which  and  the  marmer  in  which  meat 
food  products  are  examined  and 
inspected  by  program  employees  on 
considerations  relevant  to  the  effective 
regulation  of  meat  food  products  and  the 
protection  of  the  public  health  and 
welfare.  The  legislation  also  reflects 
Congressional  recognition  that  full 
implementation  of  a  new  system  of 
government  inspection  of  post-slaughter 
processing  operations  will  take  time: 
Title  rv  and  the  amendments  made 
thereby  became  effective  on  the  date  of 
enactment  (November  10, 1986),  except 
that  sections  6,  9,  and  21  of  the  FMIA  (21 
U.S.C.  606,  609,  and  621),  as  in  effect 


'Not  later  than  6  years  after  the  date  of 
enactment,  Congress  is  to  evaluate  the  operation 
and  effects  of  the  amendtnents  made  by  section  403 
of  the  FTA  for  the  purpose  of  determining  whetJier 
to  extend  or  modify  the  operation  of  such 
amendments  and  enact  such  legislation  as  may  be 
necessary  to  efficiently  and  effectively  carry  out  the 
FMIA  (FTA.  section  407). 


immediately  before  that  date,  "apply 
with  respect  to  establishments  until  the 
Secretary  .  .  .  first  issues  rules  and 
regulations  to  implement  the 
amendments  made  by  section  403(a)" 
(FTA,  section  408).  This  rulemaking 
initiates  implementation  of  those 
amendments;  however,  as  indicated 
below,  it  is  only  the  first  step  in  process 
intended  to  assure  an  orderly  transition 
to  the  "discretionary  inspection"  (DI) 
system  mandated  by  the  recent 
amendments  to  the  FMIA. 

This  rulemaking  also  initiates  changes 
that  will  result  in  the  institution  of  a  DI 
system  for  operations  processing 
products  from  poultry  carcasses  that 
have  passed  post  mortem  inspection. 
The  PPIA  authorizes  the  Department  to 
vary  the  frequency  and  the  marmer  of 
government  inspection  in 
establishments  conducting  post- 
slaughter  and  evisceration  processing  of 
fwultry  products  based  on  effective 
regulation  and  public  protection 
considerations.  In  particular,  section 
6(b)  (21  U.S.C.  455(b))  requires  the 
Secretary  to  cause  government 
inspectors  to  make  "post  mortem 
inspection  of  the  carcass  of  each  bird 
processed,  and  at  any  time  such 
quarantine,  segregation  and  reinspection 
as  he  deems  necessary  of  poultry  and 
poultry  products  capable  of  use  as 
human  food  in  each  official 
establishment  processing  such  poultry 
or  poultry  products  for  commerce  or 
otherwise  subject  to  inspection.  .  .  ." 

The  Administrator  of  FSIS  now 
believes  that  the  frequency  and  marmer 
of  reinspection  by  program  employees  of 
poultry  products  made  from  poultry 
previously  slaughtered  and  eviscerated 
and  found  to  be  not  adulterated  that  is 
"deem[ed]  necessary"  should  be  varied, 
taking  into  account  the  same  factors  as 
those  considered  appropriate  under  the 
amended  FMIA.  To  date,  however,  the 
rules  and  regulations  and  other  aspects 
of  inspection  coverage  have  been 
basically  comparable  to  those 
prescribed  pursuant  to  the  narrower  pre- 
amendment  authority  in  the  FMIA. 
Therefore,  exercising  the  authority  to 
implement  a  DI  system  of  inspection 
presents  orderly  transition  concerns 
under  the  PPIA  as  well. 

The  Department  supported  the  recent 
amendments  to  the  FMIA,  as  well  as 
administering  the  PPIA  to  institute  the 
same  approach  to  the  inspection  of 
comparable  processing  operations, 
because  it  believes  that  the  efficiency 
and  effectiveness  of  the  meat  and 
poultry  inspection  program  in  utilizing 
available  resources  to  maximize  the 
level  of  compliance  with  regulatory 
requirements,  and  thus  achievement  of 


io< 
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the  purposes  of  the  FMIA  and  PPIA  (see 
21  U.S.C.  451  and  602  and  FT  A.  section 
402),  can  be  improved  by  adjusting  the 
frequency  and  the  manner  of 
government  inspection.  However,  before 
modifrng  the  inspection  system  as  a 
whole  and  fully  implementing  a  DI 
system,  rules  regarding  the  frequency 
and  the  manner  of  government 
inspection  should  be  tested  in  order  to 
assess  their  adequacy  and 
appropriateness  and  thereby  protect  the 
integrity  and  effectiveness  of  the 
inspection  program. 

In  particular,  although  it  appears  that 
the  intensity  of  inspection  coverage  in 
some  processing  estabUshments  exceeds 
that  which  should  be  considered  or 
deemed  necessary  under  the  FMIA,  as 
amended  (21  U.S.C.  606),  or  the  PPIA  (21 
U.S.C.  455),  the  Administrator  of  FSIS 
has  concluded  that  procedures  for 
determining  whether  and,  if  so,  to  what 
extent  this  is  the  case  and  for  designing 
the  conditions  and  methods  of 
iiispection  coverage  in  such 
establishments  should  be  tested  in  a 
small-scale,  experimental  setting  in 
order  to  obtain  sufficient  information  on 
which  to  base  final  amendments  to 
various  portions  of  the  Federal  meat 
inspection  and  the  poultry  products 
inspection  regulations.  Therefore,  the 
first  ndes  and  regulations  to  be  issued  in 
implementing  the  amendments  made  by 
section  403(a)  of  the  FTA  to  section  6  of 
the  FMIA  (21  U.S.C.  606)  and  instituting 
a  comparable  DI  system  under  the  PPIA 
consist  of  provisions  for  conducting  pilot 
tests  of  such  DI  system  in 
establishments  subject  to  inspection 
under  the  FMIA  (9  CFR  303.2)  or  the 
PPIA  (9  CFR  381.3(c)  through  (e)). 

These  provisions  in  the  initial 
regulations  include  the  factors  that 
appear  appropriate  for  consideration  in 
assessing  the  performance  of  an 
establishment  to  determine  whether  the 
intensity  of  inspection  coverage  can  be 
reduced  while  continuing  to  assure 
effective  regulation  of  products  and 
protection  of  the  public  health  and 
welfare  (9  CFR  303.2(b)(1)  and 
381.3(d)(1)),  as  well  as  the  factors  that 
appear  appropriate  for  consideration  in 
assessing  the  characteristics  of  an 
establishment  on  which  to  base  the  level 
of  Federal  inspection  and  other 
conditions  and  methods  of  government 
inspection  during  such  experimentation 
(9  CFR  303.2(b)(2)  and  381.3(d)(2)).  For 
purposes  of  both  meat  food  product  and 
poultry  product  inspection,  criteria  are 
specified  to  take  into  account  the  factors 
included  in  section  6(a)(2)  of  the 
amended  FMIA  (21  U.S.C.  606(a)(2); 
section  403(a)  of  the  FTA):  nature  and 
frequency  of  processing  operations  (9 


CFR  303.2(b)(2)  and  381.3(d)(2)), 
adequacy  and  rehability  of  processing 
controls  and  sanitary  procedures  (9  CFR 
303.2(b)(1)  (ii)  and  (iii)  and  381.3(d)(1)  (ii) 
and  (iii)),  and  history  of  compliance  with 
inspection  requirements  (9  CFR 
303.2(b)(l)(i)  and  381.3(d){l)(i)). 

Thus,  the  experimentation  period  is 
expected  to  provide  information  on, 
among  other  things,  the  adequacy  of 
such  criteria  for  evaluating  the 
performance  of  all  establishments 
conducting  post-slaughter  preparation  of 
meat  food  products  and/or  post- 
slaughter  and  evisceration  processing  of 
poultry  products.  FSIS  will  use  the 
information  obtained  to  decide  whether 
the  criteria  set  forth  in  these  provisions 
should  be  further  refined  or 
supplemented  before  their  application  to 
all  such  processing  establishments  is 
proposed  as  part  of  the  rulemaking  in 
which  a  proposal  that  would  amend  the 
Federal  meat  inspection  regulations  and 
the  poultry  products  inspection 
regulations  to  include  the  new  and 
revised  provisions  needed  for  full 
implementation  of  a  DI  system  will  be 
considered.  FSIS  currently  anticipates 
completion  of  that  rulemaking  in  early 
1988.  The  final  rule  so  amending  the 
regulations  also  will  rescind  the 
provisions  for  experimentation  with  DI 
procedures  set  forth  herein,  unless  such 
experimentation  period  has  been 
terminated  earlier. 

FSIS  plans  to  select  establishments 
for  inclusion  in  a  pilot  test  from  those 
the  Administrator  identifies  for  review 
(9  CFR  303.2(a)  and  381.3(c)).  Initially,  a 
small  group  of  establishments  will  be  so 
identified,  and  such  establishments  will 
be  ones  in  which  there  is  reason  to 
believe  that  the  current  intensity  of 
inspection  coverage  exceeds  that  which 
should  be  considered  or  deemed 
necessary  under  the  FMIA  or  PPIA.  As 
testing  proceeds,  the  Administrator 
intends  to  identify  additional 
establishments  to  the  extent  appropriate 
in  view  of  findings  to  date.  FSIS  expects 
that  the  number  of  estabhshments 
selected  for  pilot  tests  may  increase 
from  approximately  15  to  as  many  as 
200  as  groups  of  establishments  in  new, 
Umited  geographical  sites  are  phased  in 
over  the  coiirse  of  the  experimentation 
period.  Such  sites  will  be  designated  on 
the  basis  of  their  suitabihty  for 
generating  information  to  satisfy 
evaluation  needs.  The  length  of  time 
during  which  establishments  are 
included  in  a  pilot  test  will  vary 
depending  on  the  testing  involved  and  is 
expected  to  be  from  3  to  6  months  in 
most  establishments. 

The  performance  of  establishments  so 
identified  will  be  evaluated,  and  such  an 


establishment  may  be  selected  for 
inclusion  in  the  pilot  testing  of 
procedures  for  reducing  the  intensity  of 
inspection  coverage  if,  and  only  if,  this 
evaluation  (1)  reveals,  in  records 
compiled  no  earlier  than  10  years  before, 
no  documented  instances  of  substantial 
and  recent  noncompliance  with 
applicable  regulatory  requirements  and 
(2)  evidences  the  competence  and 
control  procedures  needed  to  assure  and 
monitor  compHance  with  applicable 
regulatory  requirements  (9  CFR 
303.2(c)(1)  and  381.3(e)(1)).  The 
"substantial  and  recent"  criterion  is 
intended  to  assure  that  in  assessing 
compliance  history  (9  CFR  303.2(b)(l)(i) 
and  381.3(d)(l)(i)).  both  the  nature  and 
frequency  of  noncompliance  with 
process,  environment,  and/or  product 
requirements  are  taken  into  account  for 
an  appropriate  length  of  time.  Thus, 
noncompliance  is  to  be  regarded  as 
substantial  when,  for  example,  it 
involves  the  preparation  of  adulterated 
product  that  could  pose  a  serious  pubUc 
health  threat  if  distributed  to  consumers 
or  recurring  failures  that  could  be 
considered  indicative  of  a  lack  of  regard 
for  the  public  health  or  welfare;  and, 
within  the  10-year  time  limit  on  record 
documentation,  the  more  substantial  the 
violation,  the  longer  it  is  to  be  regarded 
as  sufficiently  recent  for  consideration. 
The  second  performance  evaluation 
criterion  reflects  the  assessment  of  both 
management  knowledge  of  appropriate 
manufacturing  practices  and  appUcable 
regulatory  requirements,  demonstrated 
ability  to  apply  that  knowledge  in  a 
timely  and  consistent  maimer,  and 
conunitment  to  correcting  deficiencies 
noted  by  inspection  program  employees 
and  otherwise  assuring  compliance  with 
applicable  regulatory  requirements  (9 
CFR  303.2(b)(l)(ii)  and  381.3(d)(l)(ii)) 
and  the  procedures  used  to  control  the 
production  process,  environment,  and 
resulting  product  in  order  to  assure  and 
monitor  compliance  with  requirements 
of  the  FMIA  or  PPIA  and  rules  and 
regulations  thereunder  (9  CFR 
303.2(b)(l)(iii)  and  381.3(d)(l)(iii)).  FSIS 
believes  that  by  applying  these  criteria, 
its  performance  evaluation  will  achieve 
the  objective  of  only  including  an 
establishment  in  pilot  testing  if  there  are 
adequate  indications  that  the 
probability  of  future  noncompliance  at 
such  establishment  is  low. 

In  any  establishment  included  in  sucti 
a  pilot  test,  during  experimentation  the 
conditions  and  methods  of  inspection 
coverage  of  operations  other  than  the 
slaughter  of  livestock  or  the  slaughter 
and  evisceration  of  poultry,  including 
the  frequency  of  government  inspection, 
are  to  be  determined  by  the  inspection 
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program  based  on  (1)  an  evaluation  of 
the  characteristics  of  the  particular 
establishment,  (2)  the  significance  of 
potential  health  consequences  of 
noncompliance,  and  (3)  the  availability 
of  meat  and  poultry  inspection  program 
employees  (referred  to  as  "Program" 
and  "Inspection  Service"  employees  in 
the  Federal  meat  inspection  and  the 
poultry  products  inspection  regulations, 
respectively)  (9  CFR  303.2(c)(2)  and 
381.3(e)(2)).  Drawing  upon  its  experience 
in  regulating  a  broad  range  of 
establishments  with  differing 
characteristics  and  allocating  inspection 
program  resources,  FSIS  has  developed 
tentative  guidelines  for  use  in  making 
these  determinations  during  pilot 
^testing.  Thus,  for  example,  in  assessing 
processing  operation  complexity  (9  CFR 
303.2(b)(2)(i)  and  381.3(d)(2)(i)),  FSIS  will 
be  categorizing  operations  as  involving 
product  preparation  or  processing  that  is 
"simple",  "medium",  or  "complex"  by 
applying  Directive  1030.2 
(Documentation  of  Processing  and 
Combination  Assignments,  4/22/85, 
which  is  available  for  public  inspection 
and  copying  in  the  Policy  Office  (see 
"ADDRESSES")).  FSIS  also  plans  to 
utilize  a  three  category  approach  in 
assessing  certain  other  establishment 
characteristics  (9  CFR  303.2(b)(2)  (iu). 
(iv),  and  (vi)  and  381.3(d)(2)  (iii).  (iv). 
and  (vi)):  production  volume  (highest 
total  product  volume  during  any  quarter 
within  tjie  preceding  year  as  less  than 
60,000:  60,000  to  1,000,000;  or  more  than 
1,000,000  pounds),  establishment  size 
(less  than  12,000;  12,000  to  80.000;  or 
more  than  80.000  square  feet),  and  the 
scope  of  any  livestock  slaughter  or 
poultry  slaughter  and  evisceration 
operations  (none,  part  time,  or  full  time) 
also  being  conducted  (but  to  which  the 
DI  system  will  not  apply)  at  an 
establishment  which  makes  meat  food 
and/or  poultry  products  that  are 
processed  further  (i.e.,  a  "combination" 
establishment). 

The  Federal  meat  inspection 
regulations  (9  CFR  Chapter  III, 
Subchapter  A)  and  the  poultry  products 
inspection  regulations  (9  CFR  Part  381) 
will  continue  to  apply  to  establishments 
in  which  FSIS  is  pilot  testing  except  to 
the  extent  that  the  frequency  of  Federal 
inspection  or  other  conditions  and 
methods  of  inspection  coverage 
determined  to  be  appropriate  for  the 
period  of  experimentation  are  identified 
as  conflicting  with  provisions  of  the 
regulations.  To  that  extent,  the 
Administrator  plans  to  waive  such 
provisions  for  the  period  of 
experimentation  (9  CFR  303.2(c)(2)  and 
381.3(e)(2)).  Such  waivers  will  permit  the 
testing  of  new  procedures  that  are 


expected  to  facilitate  definite 
improvements  and  will  reflect  a 
determination  that  prescribing 
alternative  conditions  and  methods  of 
inspection  coverage  is  not  contrary  to 
statutory  purposes  or  provisions.  They 
are,  therefore,  consistent  with  Agency 
policy  as  to  when  the  temporary 
suspension  of  provisions  of  the 
regulations  comports  with  its 
responsibilities  in  administering  the 
FMIA. 

The  Administrator  believes  that  the 
Federal  meat  inspection  regulations 
should  address  the  waiver  for  limited 
periods  of  provisions  of  those 
regulations  to  provide  for  situations  in 
which  alternative  courses  of  action  are 
appropriate  and  do  not  conflict  with 
either  the  purposes  or  the  provisions  of 
the  statute.  In  particular,  the 
Administrator  has  determined  that, 
despite  potential  or  actual  conflicts  with 
provisions  of  the  regulations,  such 
alternative  courses  of  action  should  be 
pursued  in  administering  the  FMIA  in 
order  to  permit:  (1)  Appropriate  and 
necessary  action  in  the  event  of  a  public 
health  emergency  and  (2) 
experimentation  so  that  new 
procedures,  equipment,  and/or 
processing  techniques  may  be  tested  to 
facilitate  deHnite  improvements.  In  both 
of  these  classes  of  cases,  the  waiver 
decision  reflects  a  judgment  that  certain 
provisions  of  the  regulations  as  applied 
in  specific  situations  should  be 
temporarily  suspended  in  order  to 
achieve  the  purposes  of  the  FMIA  and 
that  the  alternative  course  of  acdon 
pursued  during  such  a  limited  period  is 
not  inconsistent  with  FMIA  provisions. 
Among  other  things.  FSIS  may,  as  in  the 
instant  case,  need  to  obtain  additional 
information  before  it  can  assess  the 
nature  or  scope  of  any  amendments  to 
be  proposed  or  can  provide  sufficient 
description  of  the  subjects  and  issues 
involved  to  give  interested  persons  a 
meaningful  opportunity  to  participate  in 
rulemaking. 

The  inclusion  of  such  a  rule  in  the 
Federal  meat  inspection  regulations  (9 
CFR  303.1(g))  specifies  Agency  policy  for 
carrying  out  its  statutory  responsibilities 
and  conducting  the  meat  and  poultry 
inspection  program  pursuant  to  the 
FMIA  and  PPIA.  The  poultry  products 
inspections  regulations  already  include 
such  a  rule  (9  CFR  381.3(b)).  However, 
the  emergency  situations  provided  for  in 
the  poultry  products  inspection 
regulations  are  limited  to  those  that  are 
"national"  in  scope.  Since  such  waivers 
also  may  better  enable  FSIS  to  take 
appropriate  and  necessary  action  in 
response  to  an  emergency  in  a  smaller 
geographic  area  and  the  focus  of 


concern  here  is  assuring  adequate  public 
health  protection,  the  Administrator  has 
determined  that  the  words  "public 
health"  should  be  substituted  for 
"national"  in  $  381.3(b)  of  the 
regulations  (9  CFR  381.3(b)). 

These  amendments  to  the  Federal 
meat  inspection  regulations  and  the 
poultry  products  inspection  regulations 
include  rules  and  statements  that  are 
being  issued  to  advise  the  public  of  the 
Agency's  interpretation  of  recent 
amendments  to  the  FMIA  and 
provisions  of  the  PPIA  and  to  advise  the 
public  of  the  Agency's  policy  and 
procedures  for  implementing  those 
amendments  and  initiating  changes  to 
institute  a  DI  system  for  processing 
operations  under  the  FMIA  and  PPIA. 
Notice  and  public  procedure  thereon  are 
not  required  under  the  Administrative 
Procedure  Act  (APA)  as  to  such  rules 
and  statements  (5  U.S.C.  553(b)(A):  see 
also  5  U.S.C.  553(d)(2)). 

In  addition,  FSIS  has  concluded  that 
in  order  to  execute  its  functions  in  a  due 
and  timely  manner  while  avoiding 
serious  dislocation  in  the  inspection 
program,  it  should  begin  pilot  testing  in 
the  near  future.  Congress  has  directed 
the  Department  to  take  action  to 
improve  the  efficiency  and  effectiveness 
of  the  inspection  program  in  utilizing 
available  resources  in  its  coverage  of 
processing  operations  so  that,  among 
other  things,  it  is  in  a  better  position  to 
respond  to  budgetary  constraints  and 
industry  growth  and  development.  Thus. 
FSIS  must  move  as  quickly  as  possible 
to  institute  a  DI  system.  Yet,  at  the  same 
time,  it  must  protect  the  integrity  and 
effectiveness  of  the  inspection  program 
in  protecting  the  public  health  and 
welfare  by  assuring  an  orderly 
transition  to  the  new  system.  It  is  the 
Agency's  view  that  given  the  scope  and 
complexity  of  the  issues  and  program 
variables  involved,  this  can  be 
accomplished  only  through  a  multi-stage 
process,  with  the  first  implementation 
action  consisting  of  an  experimentation 
period,  and  FSIS  must  act  now  if  full 
implementation  and  the  benefits 
anticipated  by  Congress  are  to  be 
achieved  within  a  reasonable  time. 

This  approach  is  consistent  with  the 
Agency's  policy  of  testing  new 
procedures  and  other  possible 
improvements  affecting  the  inspection 
program  in  order  to  assure  that  they  are 
feasible  and  will  not  adversely  affect 
protection  of  the  public  health  and 
welfare.  Moreover,  while  the  conduct  of 
persons,  firms,  and  corporations 
regulated  as  operators  of  those  federally 
inspected  establishments  selected  for 
pilot  testing  may  be  affected,  any  effects 
will  be  of  limited  scope  and  duration. 
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and  restrictions  may  be  relieved  rather 
than  imposed. 

For  these  reasons,  the  Agency  finds 
that  giving  advance  notice  and  public 
procedure  thereon  beyond  what  is 
provided  herein  is  impracticable  and 
contrary  to  the  public  interest. 
Therefore,  there  is  good  cause,  in 
accordance  with  the  APA  (5  U.S.C. 
553(b){B)  and  (d)  (1)  and  (3)).  for 
publishing  an  interim  fmal  rule  with  a 
request  for  comments  which  will 
become  effective  before  the  publication 
of  a  further  notice. 

Interim  Final  Rule 

List  of  Subjects 

9  CFR  Part  303 

Meat  inspection. 
9  CFR  Part  381 

Poultry  products  inspection. 

On  the  basis  of  the  foregoing,  the 
Federal  meat  inspection  regulations 
(Part  303)  and  the  poultry  products 
inspection  regulations  (Part  381)  are 
amended  as  follows: 

1.  The  authority  citation  for  Part  303  is 
added  to  read  as  follows  and  the 
authority  citation  following  §  303.1  is 
removed: 

Authority:  34  Stat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584.  84  Stat.  91,  438  (21 
U.S.C.  71  et  seq..  601  et  seq..  Pub.  L.  99-641, 
Title  rV,  100  Stat.  3556,  3.'i67-72,  33  U.S.C. 
466-466k);  Pub.  L  96-511,  94  Stat.  2812  (44 
U.S.C.  3501  et  seq.]. 

2.  Section  303.1(g]  is  revised  to  read  as 
follows: 

§  303.1    Exemptions. 

*        *        «        *        * 

(g)  The  Administrator  may  in  specific 
classes  of  cases  waive  for  limited 
periods  any  provisions  of  the  regulations 
in  this  subchapter  in  order  to  permit 
appropriate  and  necessary  action  in  the 
event  of  a  pubHc  health  emergency  or  to 
permit  experimentation  so  that  new 
procedures,  equipment,  and/or 
processing  techniques  may  be  tested  to 
facilitate  definite  improvements: 
Provided,  That  such  waivers  of  the 
provisions  of  such  regulations  are  not  in 
conflict  with  the  purposes  or  provisions 
of  the  Act. 

3.  Part  303  is  further  amended  by 
adding  a  new  §  303.2  to  read  as  follows: 

§  303.2    Experimentation:  Intensity  of 
Inspection  coverage. 

(a)  Pursuant  to  the  Processed  Products 
Inspection  Improvement  Act  of  1986, 
Title  IV  of  the  Futures  Trading  Act  of 
1986  (Pub.  L.  99-641),  in  establishments 
preparing  products  at  which  inspection 
under  the  Act  and  regulations  is 
required,  the  frequency  with  which  and 


the  manner  in  which  meat  food  products 
made  from  livestock  previously 
slaughtered  in  official  establishments 
are  examined  and  inspected  by 
Program  employees  is  to  be  based  on 
considerations  relevant  to  effective 
regulation  of  meat  food  products  and 
protection  of  the  health  and  welfare  of 
consumers.  In  order  to  test  procedures 
for  use  in  making  such  determinations, 
and,  in  particular,  for  determining 
whether  and,  if  so,  to  what  extent  the 
intensity  of  inspection  coverage  exceeds 
that  w^ich  should  be  considered 
necessary  pursuant  to  section  6  of  the 
Act,  as  amended  by  section  403(a)  of  the 
Futures  Trading  Act  of  1986,  the 
Administrator  is  initiating 
experimentation  of  a  new  system  of 
inspecftion  for  reviewing  the 
performance  of  establishments  and  for 
designing  the  supervision  and  other 
conditions  and  methods  of  inspection 
coverage.  For  the  period  of  such 
expertoentation,  the  Administrator  shall 
identify  establishments  for  review,  and 
the  frequency  and  the  manner  of 
inspection  by  Program  employees  shall 
be  determined  on  the  basis  of  the  results 
of  thole  reviews  and  be  otherwise  in 
accordance  with  this  section. 

(b)  The  determinations  referred  to  in 
paragraph  (a)  of  this  section  shall  be 
made  by  the  Program  and  shall  reflect 
evaluations  of  the  performance  and  the 
characteristics  of  such  establishments. 

(1)  In  assessing  the  performance  of  an 
estabhshment,  the  following  factors  are 
appr^riate  for  consideration: 

(i)  The  history  of  compliance  with 
applicable  regulatory  requirements  by 
the  person  conducting  operations  at 
such  estabhshment  or  by  anyone 
responsibly  connected  with  the  business 
conducting  operations  at  such 
establishment,  as  "responsibly 
coimected"  is  defined  in  section  401(g) 
of  the  Act, 

(ii)  The  competence  of  the  person 
conducting  operations  at  such 
establishment,  as  indicated  by; 

(A)  Knowledge  of  appropriate 
mant^acturing  practices  and  applicable 
regulatory  requirements; 

(B)  Demonstrated  ability  to  apply  such 
knowledge  in  a  timely  and  consistent 
manner,  and 

(C)  Commitment  to  correcting 
deficiencies  noted  by  Program 
employees  and  otherwise  assuring 
compliance  with  applicable  regulatory 
requirements,  and 

(iii)  The  procedures  used  in  such 
establishment  to  control  the  production 
process,  environment,  and  resulting 
product  in  order  to  assure  and  monitor 
compliance  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
promulgated  thereunder. 


(2)  In  assessing  the  characteristics  of 
an  establishment,  the  following  factors 
are  appropriate  for  consideration: 

(i)  The  complexity  of  the  processing       ' 
operation(s)  conducted  at  such  ^ 

establishment, 

(ii)  The  frequency  with  which  each 
such  operation  is  conducted  at  such 
establishment, 

(iii)  The  volume  of  product  resulting 
from  each  such  operation  at  such 
estabhshment, 

(iv)  Whether  and  to  what  extent 
slaughter  operations  also  are  conducted 
at  such  establishment, 

(v)  What,  if  any,  food  products  not 
regulated  under  this  Act  or  the  Poultry 
Products  Inspection  Act  also  are 
prepared  at  such  establishment,  and 
(vi)  The  size  of  such  establishment. 
(c)(1)  For  the  period  of 
experimentation  described  in  paragraph 
(a)  of  this  section,  the  frequency  of 
inspection  of  Program  employees  of 
operations  other  than  slaughter  may  be 
reduced  in  an  establishment  in  which 
the  procedures  referred  to  therein  are 
being  tested  if  and  only  if  the  evaluation 
of  the  performance  of  such 
establishment  described  in  paragraph 
(b)(1)  of  this  section  indicates  that  there 
are: 

(i)  No  instances,  documented  in  ' 

records  compiled  no  earlier  than  10 
years  before,  of  substantial  and  recent 
noncompliance  with  applicable 
regulatory  requirements  (taking  into 
account  both  the  nature  and  frequency 
of  any  such  noncompliance),  and 
(ii)  The  competence  and  control 
procedures  needed  to  assure  and 
monitor  compliance  with  applicable 
regulatory  requirements. 

(2)(i)  The  frequency  of  Federal 
inspection  and  other  conditions  and 
methods  of  inspection  coverage  in  any 
establishment  in  which  the  Federal 
inspection  is  reduced  shall  be  based  on: 

(A)  The  evaluation  of  the 
characteristics  of  such  establishment 
described  in  paragraph  (b)(2)  of  this 
section,* 

(B)  The  significance  of  potential  public 
health  consequences  of  noncompliance, 
and  I 

(C)  The  availability  of  Program 
employees. 

(ii)  To  the  extent  that  such  frequency 
of  inspection  or  other  conditions  and 


*  These  evaluations  will  l>e  based  upon  guidelines 
developed  by  F^IS  and  the  complexity 
categorization  in  FSIS  Directive  1030.2 
(Documentation  of  Processing  and  Combination 
Assignments.  4/22/85).  The  guidelines  and  Directive 
will  be  available  for  public  inspection  and  copying 
in  the  Policy  Office.  Room  3168,  South  Agriculture 
Building.  14th  Street  and  Independence  Avenue, 
SW..  Washington,  DC 


Federal  Register  /  Vol.  52.  No.  60  /  Monday.  March  30.  1987  /  Rules  and  Regulations  10033 


methods  of  inspection  coverage  are 
identified  as  conflicting  with  provisions 
of  the  regulations  in  this  subchapter,  the 
Administrator  will  waive  such 
provisions  for  the  period  of 
experimentation,  in  accordance  with 
S  503.1(g)  of  this  subchapter. 

PART  381— [AMENDED] 

4.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441.  82  Stat.  791,  as 
amended,  21  U.S.C.  451  et  seq;  76  Stat.  663  (7 
U.S.C.  450  et  seq.],  unless  otherwise  noted. 

5.  Section  381.3(b]  is  amended  by 
removing  the  word  "national"  and 
inserting,  in  its  place,  the  words  "public 
health". 

6.  Section  381.3  is  further  amended  by 
adding  new  paragraphs  (c)  through  (e)  to 
read  as  follows: 

§38U    Adminstratlon. 

»        *        *        *        * 

(c)  Pui-suant  to  section  6  of  the  Act 
the  Administrator  believes  that,  in 
establishments  processing  poultry 
products  at  which  inspection  under  the 
Act  and  regulations  is  required,  the 
frequency  with  which  and  the  manner  in 
which  poultry  products  made  from 
poultry  previously  slaughtered  and 
eviscerated  in  official  establishments 
are  reinspected  by  Inspection  Service 
employees  should  be  based  on 
considerations  relevant  to  effective 
regulation  of  poultry  products  and 
protection  of  the  health  and  welfare  of 
consumers.  In  order  to  test  procedures 
for  use  in  making  such  determinations 
and.  in  particular,  for  determining 
whether  and.  if  so.  to  what  extent  the 
intensity  of  inspection  coverage  exceeds 
that  which  should  be  deemed  necessary 
pursuant  to  section  6  of  the  Act.  the 
Administrator  is  initiating 
experimentation  of  a  new  system  of 
inspection  for  reviewing  the 
performance  of  establishments  and  for 
designing  the  supervision  and  other 
conditions  and  methods  of  inspection 
coverage.  For  the  period  of  such 
experimentation,  the  Administrator  shall 
identify  establishments  for  review,  and 
the  frequency  and  the  manner  of 
inspection  by  Inspection  Service 
employees  shall  be  determined  on  the 
basis  of  the  results  of  those  reviews  and 
be  otherwise  in  accordance  with  this 
section. 

(d)  The  determinations  referred  to  in 
paragraph  (c)  of  this  section  shall  be 
made  by  the  Inspection  Service  and 
shall  reflect  evaluations  of  the 
performance  and  the  characteristics  of 
such  establishments. 

(1)  In  assessing  the  performance  of  an 


establishment,  the  following  factors  are 
appropriate  for  consideration: 

(i)  The  history  of  compliance  will 
applicable  regulatory  requirements  by 
the  person  operating  such 
establishments  or  by  anyone 
responsibly  connected  with  the  business 
operating  such  establishment,  as 
"responsibly  connected"  is  defined  in 
section  18(a)  of  the  Act, 

(ii)  The  competence  of  the  person 
operating  such  estabHshment,  as 
indicated  by; 

(A)  Knowledge  of  appropriate 
manufacturing  practices  and  applicable 
regulatory  requirements, 

(B)  demonstrated  ability  to  apply  such 
knowledge  in  a  timely  and  consistent 
manner,  and 

(C)  Commitment  to  correcting 
deficiencies  noted  by  Inspection  Service 
employees  and  otherwise  assuring 
compliance  with  applicable  regulatory 
requirements,  and 

(iii)  The  procedures  used  in  such 
establishment  to  control  the  production 
process,  environment,  and  resulting 
product  in  order  to  assure  and  monitor 
compliance  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
promulgated  thereunder. 

(2)  In  assessing  the  characteristics  of 
an  establishment,  the  following  factors 
are  appropriate  for  consideration. 

(i)  The  complexity  of  the  processing 
operation(s)  conducted  at  such 
establishment. 

(ii)  The  frequency  with  which  each 
such  operation  is  conducted  at  such 
establishment. 

(iii)  The  volumn  of  product  resulting 
from  each  such  operation  at  such 
establishment. 

(iv)  Whether  and  to  what  extent 
slaughter  and  evisceration  operations 
also  are  conducted  at  such 
establishment, 

(v)  What,  if  any,  food  products  not 
regulated  under  this  Act  or  the  Federal 
Meat  Inspection  Act  also  are  processed 
at  such  establishment,  and 

(vi)  The  size  of  such  establishment. 

(e)(1)  For  the  period  of 
experimentation  described  in  paragraph 
(c)  of  this  section,  the  frequency  of 
inspection  by  Inspection  Service 
employees  of  operations  other  than 
slaughter  and  evisceration  may  be 
reduced  in  an  establishment  in  which 
the  procedures  referred  to  therein  are 
being  tested  if  and  only  if  the  evaluation 
of  the  performance  of  such 
establishment  described  in  paragraph 
(d)(1)  indicates  that  there  are: 

(i)  No  instances,  documented  in 
records  complied  no  earlier  than  10 
years  before,  of  substantial  and  recent 
noncompliance  with  applicable 
regulatory  requirements  (taking  into 
account  both  the  nature  and  frequency 


of  any  such  noncompliance),  and 
(ii)  The  competence  and  control 
procedures  needed  to  assure  and 
monitor  compliance  with  applicable 
regulatory  requirements. 

(2)(i)  The  frequency  of  Federal 
inspection  and  other  conditions  and 
methods  of  inspection  coverage  in  any 
establishment  in  which  the  Federal 
inspection  is  reduced  shall  be  based  on; 

(A)  The  evaluation  of  the 
characteristics  of  such  establishment 
described  in  paragraph  (d)(2)  of  this 
section,* 

(B)  The  significance  of  potential  public 
health  consequences  of  noncompliance, 
and 

(C)  The  availability  of  Inspection 
Service  employees; 

(ii)  To  the  extent  that  frequency  of 
inspection  or  other  conditions  and 
methods  of  inspection  coverage  are 
identified  as  conflicing  with  provisions 
of  the  regulations  in  this  part,  the 
Administrator  will  waive  such 
provisions  for  the  period  of 
experimentation,  in  accordance  with 
paragraph  (b)  of  this  section. 

Done  at  Washington.  DC.  on  March  25. 
1987. 

Donald  L  Houston, 

Administrator.  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  87-6866  Filed  3-27-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  70  and  74 

Material  Control  and  Accounting 
Requirements  for  Facilities  Licensed 
To  Possess  and  Use  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  material 
control  and  accounting  (MC&A) 
requirements  for  facilities  licensed  to 
possess  and  use  formula  quantities  of 
strategic  special  nuclear  material 
(SSNM).  These  amendments  will  apply 
to  all  such  fuel  cycle  facilities  except 
irradiated  fuel  reprocessing  plants, 


*  These  evaluations  will  be  based  upon  guidelines 
developed  by  FSIS  and  the  complexity 
categorization  in  FSIS  Directive  1030.2 
(Documentation  of  Processing  and  Combination 
Assignments.  4/22/85).  The  guidelines  and  Directive 
will  be  available  for  public  inspection  and  copying 
in  the  Policy  Office.  Room  3168.  South  Agriculture 
Building,  14th  Street  and  Independence  Avenue, 
SW..  Washington,  DC. 
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waste  disposal  operations,  nuclear 
reactors,  and  users  of  nuclear  materials 
in  sealed  sources.  The  amendments  vnW 
significantly  strengthen  MC&A 
capabilities  at  the  affected  facilities  by 
requiring  more  timely  detection  of 
anomalies  potentially  indicative  of 
SSNM  losses  and  by  providing  for  more 
rapid  and  conclusive  resolution  of 
discrepancies.  The  amendments  will  be 
cost-effective  by  virtue  of  the  fact  that 
current  requirements  which  are  not  cost- 
effective  will  be  eliminated  and  existing 
process,  production,  and  quality  control 
information  will  be  utilized  to  enhance 
material  control  and  accounting 
capabilities. 

EFFECTIVE  DATE:  April  29,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.W.  Emeigh,  Safeguards  Material 
Licensing  and  International  Activities 
Branch,  Division  of  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  Telephone:  (301) 
427^769. 
SUPPLEMENTARY  INFORMATKM*. 

Background 

The  amended  MC&A  requirements  are 
being  codified  in  10  CFR  Part  74  which 
has  been  established  for  documentation 
of  all  specific  domestic  MC&A 
regulatory  requirements.  Requirements 
for  general  licenses  have  been  retained 
in  Part  70. 

Four  high  enriched  uranium 
processing  facilities  will  be  subject  to 
the  amended  requirements:  Babcock  and 
Wilcox,  Lynchburg,  Virginia:  GA 
Technologies,  San  Diego,  California; 
Nuclear  Fuel  Services,  Erwin, 
Tennessee;  and  United  Nuclear 
Corporation.  Uncasville,  Connecticut. 
Licensees  processing  special  nuclear 
material  of  low  strategic  significance 
will  continue  to  be  subject  to  §  74.31, 
while  licensees  processing  special 
nuclear  material  of  moderate  strategic 
significance  and  potential  licensees 
processing  strategic  special  nuclear 
material  in  irradiated  fuel  reprocessing 
plants  will  continue  to  be  subject  to  the 
MC&A  requirements  contained  in  10 
CFR  Part  70. 

Current  domestic  MC&A  regulations 
for  strategic  special  nuclear  material 
require  bimonthly  inventories. 
Comparison  of  an  inventory  difference 
(ID)  with  its  associated  limit  of  error 
(LEID)  and  with  percent  of  throughput 
docs  not  occur  until  nearly  30  days  after 
the  beginning  of  the  physical  inventory. 
Consequently,  a  thorough  investigation 
of  any  identified  anomaly  might  not 
occur,  in  the  worst  case,  for  90  days 
after  the  contributing  event  occurred. 
The  usefulness  of  these  bimonthly 


inventories  in  providing  assurance  that 
significant  quantities  of  SSNM  have  not 
been  cHverted  has  been  hmited  by  the 
difficuhy  encountered  in  conclusively 
resolving  large  inventory  differences. 
This  has  necessitated  reliance  on 
material  control  data,  plant  security 
records,  and  intelligence  information  for 
the  desired  assurance.  Recognizing  this 
shortcoming,  on  August  20, 1981,  the 
Commission  approved  publication  of  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  to  solicit  pubHc 
comment  on  how  to  revise  MC&A 
regulations  for  SSNM  that  is  capable  of 
being  made  into  fission  explosives.  The 
ANPRKf,  which  was  pubHshed  in  the 
Federal  Register  on  September  10, 1981 
(46  FR  45144),  included  goals  of  the 
rulemaking  and  five  options  for 
achieving  those  goals.  The  primary  goals 
were  stated  as:  (1)  Timely  and  localized 
detection  of  anomahes  potentially 
indicative  of  a  material  loss,  (2)  rapid 
determination  of  whether  an  actual  loss 
had  occurred,  and  (3)  availability  of 
infornwtion  to  aid  in  the  recovery  of 
material  in  the  event  of  an  actual  loss. 
Two  of  the  five  options  suggested  in 
the  ANPRM  for  achieving  these  goals 
retained  an  emphasis  on  periodic 
physical  inventories.  The  other  three 
options  introduced  requirements  for  the 
timely  use  of  process  monitoring 
information  for  safeguards  purposes 
with  de-emphasis  of  the  importance  and 
frequency  of  physical  inventories. 
Responders  to  the  ANPRM  in  some 
instances  expressed  reservations  on  the 
feasibility  of  using  process  monitoring 
information  for  safeguards  purposes 
because  of  the  lack  of  demonstrable 
evidence  of  successful  application,  but 
suggested  no  alternatives.  Based  on  the 
comments  received  and  on  the  results  of 
continuing  technical  studies,  a  decision 
was  made  to  proceed.  The  proposed  rule 
that  was  presented  to  the  Commission 
for  publication  included  much  of  the 
substance  of  Options  3  and  4  of  the 
ANPRM  but  was  rewritten  to:  (1)  Delete 
unnecessarily  prescriptive  requirements, 
(2)  reduce  the  number  of  plans  and 
programs  required,  (3)  improve  clarity, 
(4)  incorporate  capabilities  to  protect 
against  certain  types  of  inside 
adversary,  and  (5)  provide  flexibility  for 
licensees  to  select  the  most  cost- 
effective  ways  of  achieving  performance 
objectives.  The  rule  gave  credit  for 
SSNM  in  secure  containment  and 
recognized  differences  with  respect  to 
safeguards  vulnerability  between 
processing  SSNM  in  bulk  form  and  in 
encapsulated  form. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  February  2, 1984 
(49  FR  4091).  Concurrent  with  the 
publication,  copies  of  a  Standard 


Format/Acceptance  Critena  guide  and  a 
Regulatory  Analysis  were  placed  in  the 
Public  Document  Room.  Public 
comments  were  requested  to  be  . 

submitted  by  June  5. 1984.  Citing  I 

technical  complexity  as  the  principal 
reason,  the  affected  licensees  requested 
an  extension  of  the  comment  period. 
The  comment  period  subsequently  was 
extended  to  September  5, 1984  (June  19. 
1984;  49  FR  25005). 

Comments  on  the  Proposed  Rule 

The  Commission  received  four  letters 
from  licensees  and  a  memorandum  from 
the  Department  of  State  commenting  on 
the  proposed  rule.  Copies  of  the  letters 
are  available  for  public  inspection  and 
copying  for  a  fee  at  the  NRC  Public 
Document  Room  at  1717  H  Street  NW.,  [ 
WashingtMi,  DC  20555. 

Changes  in  Response  to  Public 
Comments 

1.  Three  respondents  expressed 
concern  over  the  technical  feasibility  of 
implementing  an  MC&A  system  in 
compliance  with  proposed  rule 
requirements.  One  respondent  pointed 
out  that  experimental  projects  designed 
to  enhance  near-real-time  accounting 
failed  to  demonstrate  the  appUcability  of 
the  technique  in  actual  operating  plants. 
A  second  respondent  took  issue  with  a 
statement  In  the  Regulatory  Analysis 
which  indicated  that  the  prompt 
accountability  concept  was 
technologically  feasible  and  that 
significant  benefits  to  MC&A  systems 
could  be  achieved  at  moderate  cost.  The 
respondent  cited  results  of  a  study 
performed  at  its  site  for  the  Commission 
as  the  basis  for  its  skepticism.  The  third 
respondent  expressed  concern  over  the 
complex  statistics  that  obviously  would 
be  involved  in  analyzing  material 
control  test  data  over  space  and  time,  as 
had  been  proposed. 

The  Commission  has  re-evaluated  the 
in-process  monitoring  requirements  in 
the  proposed  rule  with  respect  to 
whether  or  not  design  goals  could  be 
achieved.  Based  on  this  re-evaluation 
the  Commission  concluded  that  the 
objective  of  upgraded  material  control 
and  accounting  systems  could  be 
achieved  through  less  drastic 
modification  of  existing  requirements. 
This  change  in  direction  has  resulted  in 
deletion  of  multiple  time  and  area-wide 
loss  detection  tests  from  the  rule  and 
addition  of  requirements  for  quality 
control  tests  and  trend  analyses  at  the 
unit  process  level.  Additionally,  physical 
inventory  requirements  have  been 
modified  in  the  area  of  inventory 
difference  evaluation  criteria.  The 
significance  of  an  inventory  difference 
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will  be  initially  tested  against  a 
threshold  that  takes  into  account 
measurement  error  only.  If  this 
threshold  is  exceeded,  an  investigation 
will  be  required  which  must  include  the 
computation  of  a  second  threshold  that 
takes  historical  ID  variation  into 
account. 

2.  A  comment  was  received  to  the 
effect  that  research  and  development 
operations  by  design  do  not  achieve  the 
steady  state  conditions  required  for 
application  of  in-process  monitoring 
tests  for  loss  detection.  The  respondent 
proposed  that  such  operations  be 
exempted  from  in-process  monitoring 
requirements  and  instead  be  subjected 
to  either  bimonthly  inventories  or 
periodic  material  balances  coupled  with 
item  monitoring. 

The  Commission  agrees  with  this 
assessment  and  has  modified  the  rule 
for  research  and  development 
operations  to  require  material  balances 
on  a  lot  or  batch  basis,  item  monitoring, 
and  analysis  of  material  balance  data 
for  trends.  An  appropriate  exemption 
has  been  added  to  §  74.53(a)  in  addition 
to  the  new  requirements  in  paragraph  (cj 
of  the  same  section. 

3.  A  respondent  stated  an  opinion  that 
samples  should  be  exempt  from  in- 
process  monitoring  requirements  on  the 
basis  that  the  SSNM  quantities  in 
samples  are  small  and  would  require  the 
acquisition  of  a  large  number  by  an 
adversary  in  order  to  obtain  five 
formula  kilograms.  Sample  control 
systems  would  rapidly  detect  such  a 
temoval.  An  additional  relevant  point 
was  the  fact  that  the  total  quantity  of 
SSNM  in  a  laboratory  is  typically  small. 

The  Commission  agrees  with  the 
respondent  and  exempted  samples 
containing  less  than  0.05  formula 
kilograms  of  SSNM  from  in-process 
monitoring  requirements  and  modified 
item  monitoring  requirements  to  allow 
for  the  treatment  of  such  samples  as 
items.  Larger  samples  are  expected  to  be 
within  the  scope  of  a  material  control 
test  whether  it  be  applied  in  the 
originating  process  unit  or  in  the 
laboratory.  In  the  former  case,  adequate 
administrative  controls  would  be 
required  to  protect  the  integrity  of  the 
sample  until  it  was  returned  to  the 
originating  process  unit. 

4.  Two  respondents  expressed 
concern  over  the  effect  of  data  that  is 
statistically  non-normal  on  the 
establishment  of  alarm  thresholds  for 
loss  detection.  The  respondent  indicated 
that  analyses  of  current  process 
monitoring  data  pointed  up  the  fact  that, 
for  some  units,  test  data  were  non- 
normally  distributed. 

The  Commission  agrees  that  this  is  a 
concern,  especially  if  the  tails  of  a 


statistical  distribution  come  into 
consideration.  Unacceptably  high  false 
alarm  rates  will  result  when  such 
conditions  exist.  To  alleviate  this 
concern,  the  required  detection 
probability  for  losses  from  individual 
process  units  has  been  revised 
downward  from  99  percent  to  95 
percent. 

5.  Comments  were  received  from  two 
licensees  regarding  the  difficulties  likely 
to  be  encountered  in  complying  with  the 
bias  correction  requirements  reflected  in 
the  proposed  rule.  The  principal 
difficulty  hes  in  the  fact  that  bias 
corrections  are  not  sufficiently  timely  to 
permit  record  corrections  to  be  made  on 
the  process  floor.  Retroactive 
corrections  to  the  book  records 
necessitate  the  correction  of  label 
values  on  individual  items  if  the 
accounting  system  is  to  balance. 

The  Commission  agrees  that  bias 
corrections  are  difficult  to  accommodate 
in  the  accounting  system.  However, 
accounting  for  the  impact  of  biases  is  an 
important  consideration  in  achieving  a 
reliable  MC&A  system.  Consequently, 
requirements  for  bias  corrections  have 
been  retained  but  modified  to  resolve 
some  of  the  associated  difficulties. 

6.  A  respondent  requested  that 
consideration  be  given  to  permitting 
storage  of  untamper-sealed  items  in 
enclosures  other  than  vaults.  The 
respondent  provided  examples  of 
situations  in  which  untamper-sealed 
containers  and  unencapsulated  solid 
fuel  forms  were  stored  in  controlled 
access  areas  for  varying  time  periods 
during  the  fabrication  process.  It  was 
pointed  out  that  in  many  instances  it 
was  impractical  to  tamper-seal  certain 
material  forms  and  that  minimal 
handling  was  important  to  prevent 
damage. 

The  respondent's  points  are 
considered  valid.  Consequently,  the 
final  rule  has  been  modified  to  permit 
storage  of  untamper-sealed  containers  in 
permanently  controlled  access  areas.  As 
indicated  in  the  acceptance  criteria,  the 
area  should  be  equipped  with  adequate 
controls  to  preclude  undetected  access 
to  the  SSNM  by  one  individual  in  any 
position.  The  requirement  to  provide 
protection  at  least  equivalent  to  tamper- 
safing  dictates  the  level  of  control  that  is 
expected. 

7.  One  respondent  stated  that  the 
requirements  of  10  CFR  70.57  and  70.58 
should  be  changed  to  performance- 
oriented  safeguards. 

The  Commission  agrees  with  the 
respondent's  statement  and  has  taken 
action  to  accomplish  this  task.  The 
quality  assurance  and  accounting 
requirements  in  §  70.89  of  the  proposed 
rule  (i  74.59  of  the  final  rule)  have  been 


replaced  with  portions  of  10  CFR  70.57 
and  70.58  that  have  been  rewritten  to  be 
performance  oriented,  to  delete  obsolete 
requirements,  and  to  clarify  the  quality 
assurance  and  accounting  requirements 
applicable  to  Category  I  licensees. 

Comments  Not  Incorporated 

1.  A  respondent  indicated  that  the  0.1 
percent  of  active  inventory  limit  on  the 
standard  error  of  the  inventory 
difference  estimator  was  not  achievable 
for  its  particular  process. 

This  comment  appears  to  be  the  result 
of  a  misconception  of  what  is  being 
required.  The  proposed  limit,  while 
somewhat  more  restrictive  than  the 
current  limit,  should  be  achievable 
without  extraordinary  effort.  Taking  into 
account  the  differences  in  the  method  of 
computation,  the  current  limit  (i.e..  0.5% 
of  additions  to  or  removals  from  process 
expressed  at  the  two  standard  deviation 
level)  would  equate  to  one  standard 
deviation  being  less  than  0.125  percent 
of  active  inventory.  The  decrease  to  0.10 
percent  of  active  inventory  is  considered 
justified  on  the  premise  that  there  have 
been  significant  advances  in  state-of- 
the-art  measurement  technology  since 
the  current  limit  was  imposed.  A  review 
of  the  level  of  performance  of  current 
licenses  supports  this  conclusion. 

2.  A  respondent  expressed  concern 
over  the  restrictions  that  might  be 
imposed  on  the  use  of  its  workforce  if 
detection  within  administratively 
controlled  areas  were  to  be  required. 

This  comment  became  moot  when 
area  loss  detection  requirements  were 
deleted  from  the  rule. 

3.  A  comment  was  received  to  the 
effect  that  the  proposed  0.25  gm/liter 
limit  on  the  concentration  of  SSNM  in 
scrap  contained  in  30  gallon  or  larger 
containers  would  have  a  significant 
impact  on  a  licensee's  storage 
capability.  Additionally,  the  respondent 
indicated  that  the  proposed  limit  would 
have  a  significant  impact  on  the  amount 
of  SSNM  per  container  that  they  could 
receive  from  offsite  for  scrap  recovery. 

The  exemption  documented  in 
§  70.83(a)(2)  of  the  proposed  rule 
(§  74.53(a)(2)  of  the  final  rule)  is  not 
intended  to  be  a  limit  on  the  amount  of 
SSNM  per  container.  Instead  the  0.25 
gm/liter  criterion  is  considered  a  de 
minimis  quantity  below  which 
application  of  the  in-process  monitoring 
requirements  of  paragraph  (b)  of  the 
same  section  is  not  required. 

4.  The  necessity  for  including  fuel 
fabrication  facilities  in  the  scope  of  rule 
applicability  was  questioned  by  a 
respondent.  The  contention  was  put 
forth  that,  unlike  conversion  facilities, 
the  problems  the  rule  is  intended  to 
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address  are  not  present  in  fabrication 
facilities  (i.e.  unmeasured  side  streams 
and  large  inventory  differences). 

The  Commission  agrees  that 
excessive  inventory  differences  are  less 
lii<ely  to  occur  in  fuel  fabrication 
facilities  since  there  is  minimal  handling 
of  SSNM  in  bulk  form  and  the  materials 
do  not  change  chemical  form.  However, 
this  does  not  preclude  the  possibility  of 
a  significant  diversion.  Consequently, 
the  decision  has  been  made  to  apply  the 
rule  to  fuel  fabrication  as  well  as 
conversion  facilities. 

5.  Affected  licensees  stated  that  in 
their  opinion,  the  conclusions  reflected 
in  the  Regulatory  Analysis  were  not 
representative  of  the  actual  cost  impact 
likely  to  be  experienced  at  their 
facilities. 

In  response,  site-specific  value/impact 
analyses  were  performed.  Information 
obtained  in  preparing  those  analyses 
has  been  taken  into  account  in  the 
revised  Regulatory  Analysis  prepared  in 
support  of  the  final  rule. 

6.  A  respondent  expressed  concern 
that  drastic  changes  in  regulatory 
requirements,  such  as  those 
incorporated  in  the  proposed  rule,  were 
not  receiving  adequate  review  within 
the  Commission  prior  to  publication  for 
comment.  In  particular,  the  respondent 
indicated  that  there  should  be  more 
involvement  of  licensing  and  inspection 
personnel  in  the  rulemaking  process  in 
view  of  their  roles  in  ultimately 
approving  licensees'  plans  and 
inspecting  their  application. 

The  Commission  does  not  agree  with 
the  respondent's  position.  Rulemaking 
procedures  include  scheduled 
milestones  for  review  and  conunent  by 
licensing,  inspection,  and  other 
interested  regulatory  personnel  during 
the  formulation  of  new  rules.  Rules  are 
particularly  reviewed  for  inspectability 
prior  to  issuance. 

Other  Changes 

1.  Requirements  of  the  proposed  rule 
in  §§  70.81  through  70.89  have  been 
redesignated  S  §  74.51  through  74.59  in 
the  final  rule.  This  change  was  made  to 
be  consistent  with  the  Commission's 
objective  of  eventually  incorporating  all 
domestic  MC&A  regulatory 
requirements  in  Part  74.  With  this 
action,  the  MC&A  requirements  in 
§§  70.51,  70.57,  and  70.58  apply  only  to 
licensees  possessing  and  using  special 
nuclear  material  of  moderate  strategic 
significance,  strategic  special  nuclear 
material  in  irradiated  fuel  reprocessing 
plants,  and  special  categories  of 
licensees  possessing  SNM  of  low 
strategic  significance  who  are  not 
currently  required  to  have  an  approved 
MC&A  plan.  Performance-oriented 


regulations  subsequently  are  expected 
to  be  developed  for  those  categories  of 
licensees  and  incorporated  in  Part  74. 

2.  The  list  of  definitions  in  §  74.4  has 
been  expanded  to  include  appropriate 
definitions  from  Part  70  and  new 
definitions  applicable  to  the  subject  rule. 
Additional  definitions  may  be  added 
when  the  rules  for  other  categories  of 
licensees,  referenced  above,  are 
transferred  to  Part  74.  With  respect  to 
terminology.  Part  74  reflects  the  terms 
the  Commission  now  prefers  when 
referring  to  certain  MC&A  and 
statistical  concepts.  However,  the 
language  in  Part  70  has  not  been 
changed. 

3.  uradiated  fuel  reprocessing  plants 
have  been  deleted  from  the  applicability 
statement  in  the  final  rule.  This  action 
was  taken  because  of  unresolved 
questions  as  to  whether  a  reprocessing 
plant  could  comply  with  all  rule 
requirements  and  the  negative  outlook 
for  domestic  reprocessing  in  the  near 
term.  It  is  expected  that  by  the  time 
reprocessing  becomes  a  viable  option  in 
the  United  States,  there  will  be 
significant  technological  advances  that 
will  influence  material  control  and 
accounting  system  design  for  such 
plants. 

4.  A  statement  has  been  added  to 

§  74.51  to  clarify  the  fact  that  licensees 
are  required  to  follow  currently 
approved  fundamental  nuclear  material 
control  plans  until  newly  submitted 
plans  are  reviewed  and  approved. 

5.  Section  74.51(c)  has  been  modified 
to  provide  flexibility  in  the  timing  of  the 
implementation  of  the  new  rule  by 
licensees.  Depending  upon  ciurent 
MC&A  practices,  the  complexity  of 
production  operations,  and  advance 
planning  by  the  licensees,  the  time 
within  which  adequate  performance 
against  rule  requirements  is  achieved 
will  vary  from  licensee  to  licensee.  In 
some  cases,  current  practices  approach 
what  would  be  expected  under  an 
upgraded  MC&A  system.  Under  these 
conditions,  a  licensee  may  be  able  to 
achieve  adequate  performance  in  less 
than  six  months.  At  the  other  extreme, 
the  current  system  may  bear  no 
resemblance  to  an  upgraded  system; 
hence,  longer  than  six  months  may  be 
required  for  full  implementation  of  the 
rule. 

6.  The  deletion  of  irradiated  fuel 
reprocessing  plants  from  the  scope  of 
the  rule  made  the  exemption  for  SSNM 
exhibiting  external  radiation  in  excess 
of  100  rem  per  hour  at  three  feet 
irrelevant.  Therefore,  this  proposed 
exemption  has  been  deleted.  Any 
Category  1  licensee  who  may  have 
occasion  to  handle  irradiated  fuel  may 
request  an  exemption  from  the  in- 


process  monitoring  requirements  of 
S  74.53(b). 

7.  For  SSNM  having  an  estimated 
measurement  uncertainty  greater  than 
five  percent  that  is  either  input  to  or 
output  frMn  a  unit  operation  that 
processes  less  than  five  formula 
kilograms  in  three  months,  a  new 
exemptioB  has  been  added  to  §  74.53(a). 
This  exemption  is  considered 
appropriate  on  the  basis  of  the  low 
throughput  of  the  unit,  the  unattractive 
nature  of  the  material,  and  the  high 
uncertainty  that  would  be  associated 
with  any  material  control  test  results. 

8.  A  requirement  has  been  added  to 

§  74.55  to  detect  a  five  formula  kilogram 
loss  within  two  months  for  items  stored 
in  a  permanently  controlled  access  area 
located  outside  of  a  material  access 
area  (MAA).  This  requirement  was 
inadvertently  omitted  from  the  proposed 
rule.  This  oversight  has  been  discussed 
with  affected  licensees  who  concurred 
with  the  need  for  the  requirement. 

9.  In  lieu  of  modifying  §  74.13(b)(2)  to 
add  a  technical  reference  to  §  74.59,  a 
requirement  has  been  included  in 

§  74.59(f)(l](i]  to  investigate  and  report 
when  the  estimate  of  the  standard  error 
of  the  inventory  difference  exceeds  0.1 
percent  or  more  of  active  inventory.  The 
requirement  is  essentially  the  same  as 
that  currently  in  i  74.13(b)(2)  but 
reworded  to  be  consistent  with  the 
terminology  in  the  Category  I  Rule.  It 
does  not  represent  a  duplication  since 
the  requirement  in  §  74.59(f)(l)(i) 
supersedes  §  74.13(b)(2)  in  its  entirety 
for  Category  I  hcensees. 

10.  Miscellaneous  minor  changes  have 
been  made  that  have  no  impact  on  the 
substance  of  the  rule. 

IntematioDal  Considerations 

It  should  be  noted  that  the 
performance  goals  for  the  rule,  stated 
previously,  are  domestic  goals  and  are 
considered  to  be  appropriate  for  a 
subnational  threat.  For  all  U.S. 
licensees,  the  detection  and  response 
capability  of  the  rule  have  been 
determined  to  be  sufficient  to 
adequately  protect  the  public  health  and 
safety  from  a  subnational  threat.  On  the 
other  hand,  the  International  Atomic 
Energy  Agency  (IAEA),  which  is 
responsible  for  applying  international 
safeguards  in  non-nuclear  weapons 
states,  mast  judge  whether  a  significant 
diversion  has  occurred  in  the  face  of  a 
possible  national  conspiracy.  In  order  to 
reach  its  conclusion  with  the  required 
level  of  certainty,  the  IAEA  may  find  it 
necessary  to  continue  to  place  primary 
reliance  on  periodic  physical  inventories 
as  opposed  to  an  analysis  of  process 
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mooitoriag  data,  aj  proauil^ted  ia  this 
rule. 

Eimroamental  Impact — Categoi'ica! 
ExclusioB 

The  material  control  asd  accounting 
(MC&AJ  requireiQents  for  liceosees 
licensed  to  possess  and  use  fiv£  or  more 
formula  kilograms  of  strategic  special 
nuclear  material  will  be  aiuended  in  two 
major  ways: 

The  first  major  amendnient  wiM  siove 
certaiji  saleguards  related 
recordkeeping  aiid  reporting 
requirentents  now  found  in  Part  70  to 
Part  74  to  be  consi&temt  with  the 
Commission's  obiec\i\fe  for  separating 
safety  requiremeats  froa  safeguards 
requirements. 

Pursuant  to  10  CFR  Sl^[c)i3)  (ii)  and 
(iii),  a  categorical  exclusion  is  granted  in 
amendments  to  Commission  regulations 
that  relate  to  recordkeeping  and 
reporting  reqniremeiits.  Moving  the 
MC&A  requirements  from  Psrrt  70  to  Part 
74  meets  the  eligibility  criteria  for  this 
categorical  exclusion.  Accordingly,  no 
environmental  impact  statement  or 
environmenlal  assessments  needs  to  be 
prepared  in  conjuction  with  the  issuance 
of  these  amendments. 

FiDdiBg  of  No  Si^B^caat  EnvmNunental 
Impact  Avjiahility 

liw  second  wrafor  ainmdment  wiH 
modify  material  control  and  accounting 
requirements  for  licensees  who  possess 
and  use  formula  quantities  of  strategic 
special  mrctear  material  to  achieve  the 
following  objectirer 
— Prompt  investigation  of  anomalies 

potentially  indicative  of  SSNM  losses. 
— Timely  detection  of  the  possible 

abrupt  loss  of  five  or  more  formula 

kilograms  of  SSNM  from  individual 

unit  processes, 
— Rapid  determination  of  whether  an 

actual  loss  of  Five  or  more  formula 

kilograms  occurred, 
— Ongoing  confirmation  of  the  presence 

of  SSNM  in  assigned  locations,  and 
— ^Timely  generation  of  information  to 

aid  in  the  recovery  of  SSNM  in  the 

event  of  an  actual  loss. 

The  principal  differences  between  the 
MC&A  requirements  in  this  rule  and 
those  in  the  current  rules  are  the  use  of 
process  monitoring  data  for  material 
control,  a  longer  interval  between 
physical  inventories,  and  an  item 
monitoring  program  designed  to  detect  a 
five  formula  kilogram  loss. 

For  the  following  reasons,  the 
Commission  has  determined  not  to 
prepare  an  environniental  impact 
statement  for  the  second  major 
amendment  and.  in  accordance  with  10 
CFR  51.32  and  5134.  finds  that  the 


proposed  amendments  have  no 
signiCk^ant  impact  on  the  envtroniBenL 

1.  The  rule  will  not  result  io  changes 
in  the  liceases'  processes  or 
manufacluf ii^  procedures  and  therefore 
will  aot  affect  or  alter  any  release  of 
effluents  to  the  environment. 

2.  The  rule  will  affect  four  high 
enriched  uranium  fuel  processing 
facilities,  all  of  whom  have  undergone 
individual  NEPA  review. 

The  enviroomental  assessiaeat  upon 
which  the  foregoing  determination  is 
baaed  is  included  in  the  Regulatory 
Analysis  for  this  rulemaking  action  and 
is  available  for  public  inspection  at  the 
NRC  PubUc  Document  Room,  1717  H 
Street  NW..  Washington.  DC.  Single 
copies  of  the  environiBental  assessment 
and  finding  of  no  significant  impact  are 
available  from  Or.  WJi.  Brown,  Chief. 
Safeguards  Material  licensing  and 
International  Activities  Branch.  Division 
of  Safeguards.  Office  of  Nudear 
Material  Safety  and  Safeguards.  Nnciear 
Regulatory  Commission,  Wa^ngton. 
DC  20555.  telephone  (301)  427-4185. 

Paperwork  Reduction  Act  Statement 

This  Hnal  rule  amends  information 
collection  requirements  that  are  subject 
to  be  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  numbers  3150-0009  (for  Part 
70)  and  3150-0123  (for  Part  74). 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final  rule. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  analysis  is 
available  for  inspection  or  copying  for  a 
fee  in  the  NRC  Public  Document  Room. 
1717  H  Street.  NW..  Washington.  DC. 
Single  copies  of  the  analysis  may  be 
obtained  from  Mr.  C.W.  Emeigh, 
Safeguards  Material  Licensing  and 
International  Activities  Branch,  Division 
of  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
427-^769. 

Regulatory  Flexibility  CertificatioD 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  hereby  certifies  that 
this  rule  will  not,  if  promulgatecL  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  affects  four  facihties  that 
process  high  enriched  uranium  and  is 
expected  to  result  in  positive  cost/ 
benefit  to  the  industry  and.  in  addition, 
to  provide  enhanced  safeguards 


capabihties.  The  facilities  include: 
Babcock  and  Wilcox  Company, 
Lynchburg,  Virginia:  GA  Teclmologies. 
San  Diego,  California;  Nuclear  Fuel 
Services.  Erwin.  Texmessee;  and  United 
Nuclear  Corporattoo.  Uncasville. 
Connecticut  Thete  companies  are 
dominant  in  their  service  areas  and  do 
not  fall  within  the  definition  of  "small 
entities"  set  forth  in  the  Regnlatory 
Flexibility  Act  or  by  the  Small  Business 
Administration  in  13  CFR  Part  121. 

Backfit  Analysis 

The  staff  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
rule  since  these  amendments  do  not 
apply  to  10  CFR  Part  50  licensees. 

List  of  Snbfects 

10  CFR  Part  70 

Hazardous  materia  Is -transportation. 
Material  control  and  accounting, 
Nudear  materials.  Packaging  and 
contatnera.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Security  measures.  Special  nuclear 
materiaL 

10  CFR  Part  74 

Accounting.  Material  control  and 
accounting,  Nuclear  materials.  Penalty, 
Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 

Under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  553.  the  NRC  is 
adopting  the  following  amendments  to 
10  CFR  Parts  70  and  74. 

PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NtX^LEAR  MATEMAL 

1.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51.  53, 161. 162. 183.  66 
Stat  929.  93a  948.  9S3,  954,  as  amended,  sea 
234,  83  Siat.  444.  as  amended  (42  U.S.C.  2Q71. 
2073,  2201,  2232,  2233,  2282):  sees.  201.  as 
amended  202,  204.  206.  88  StaL  1242.  as 
amended,  1244, 1245, 1246  (42  U.S.C.  5841. 
5845,  5846). 

Section  70.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  70.21(g)  also  issued  under  sec.  122.  86 
Stat.  939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec  57d.  Pub.  L.  93-377.  88  Stat 
475  (42  U.S.C.  2077).  Sectioiw  7036  and  70.44 
also  issued  under  sec.  184.  68  Stat  954.  as 
amended  (42  U.S.C.  2234).  Section  70.61  also 
issued  under  sees.  ia&  187.  68  Slat  955  (42 
U.S.C.  2236,  2237).  Section  70.62  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended  (42 
U.S.C.  2138). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  §|  78.3.  70.19(c). 
70.21(c),  70.22(a).  (b),  (dHk)-  70.24(a)  and  (b), 
70.32(a)(3).  (5|.  (6),  (d).  and  (i).  7a36.  70J9(b) 
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and  (c).  70.41(a).  70.42(a)  and  (c).  70.56. 
70.57(b).  (c),  and  (d).  70.58(a)Hg)(3).  and  (h)- 
(j)  are  issued  under  sec.  161b.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201(b));  ||  70.7. 
70.20a(a)  and  (d),  70.20b(c)  and  (e).  70.21(c). 
70.24(b).  70.32(a)(6).  (c),  (d).  (e).  and  (g).  70.36. 
70.51(c)-(g),  70.56,  70.57(b)  and  (d).  and 
70.58(aHg)(3)  and  (h)-(j)  are  issued  under 
sec.  161i.  68  Stat.  949.  as  amended  (42  U.S.C. 
2201(i)):  and  §§70.5.  70.20b(d)  and  (e).  70.38. 
70.51(b)  and  (i).  70.52.  70.53.  70.54.  70.55. 
70.58(g)(4).  (k).  and  (1).  70.59.  and  70.e0(b)  and 
(c)  are  issued  under  sec.  161o.  68  Stat.  950.  as 
amended  (42  U.S.C.  2201  (o)). 

2.  In  §  70.22.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  70.22    Contents  of  appltcants. 

*  «  «  *  • 

(b)  Each  application  for  a  licensee  to 
possess  and  use  at  any  one  time  and 
location  special  nuclear  mateinal  in  a 
quantity  exceeding  one  effective 
kilogram  except  for  applications  for  use 
as  sealed  sources  and  for  those  uses 
involved  in  the  operation  of  a  nuclear 
reactor  licensed  pursuant  to  Part  50  of 
this  chapter  and  those  involved  in  a 
waste  disposal  operation,  must  contain 
a  full  description  of  the  applicant's 
program  for  control  and  accounting  for 
that  special  nuclear  material  which  will 
be  in  the  applicant's  possession  under 
license,  to  show  how  compliance  with 
the  requirements  of  §  70.58.  §  74.31.  or 
§  74.51  of  this  chapter,  as  applicable, 
will  be  accomplished. 
*        •        *        •        « 

3.  In  §  70.32.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  70.32    Conditions  of  licenses. 

*  •  *  4  « 

(c)(l}  Each  license  authorizing  the 
possession  and  use  at  any  one  time  and 
location  of  special  nuclear  material  in  a 
quantity  exceeding  one  effective 
kilogram,  except  for  use  as  sealed 
sources  and  those  uses  involved  in  the 
operation  of  a  nuclear  reactor  licensed 
pursuant  to  Part  50  of  this  chapter,  and 
those  involved  in  a  waste  disposal 
operation  shall  contain  and  be  subject  to 
a  condition  requiring  the  licensee  to 
maintain  and  follow: 

(i)  The  program  for  control  and 
accounting  for  special  nuclear  material 
and  fundamental  nuclear  material 
controls  described  pursuant  to 
§§  70.22(b).  70.58(1),  74.31(b),  or 
74.41(c)(1)  of  this  chapter,  as 
appropriate; 

(ii)  The  measurement  control  program 
for  special  nuclear  material  control  and 
accounting  described  pursuant  to 
§§  70.57(c).  74.31(b).  or  74.59(e)  of  this 
chapter,  as  appropriate;  and 

(iii)  Such  other  material  control 
procedures  as  the  Commission 
determines  to  be  essential  for  the 


safeguarding  of  special  nuclear  material 
and  providing  that  the  licensee  shall 
make  no  change  which  would  decrease 
the  effectiveness  to  the  material  control 
and  accounting  program  prepared 
pursuant  to  §§  70.22(b).  70.58(1).  70.51(g). 
74.31(b).  or  74.51(c)(1)  of  this  chapter, 
and  the  measurement  control  program 
prepared  pursuant  to  §§  70.57(c), 
74.3t(b),  or  74.59(e)  of  this  chapter 
without  the  prior  approval  of  the 
Commission.  A  licensee  desiring  to 
make  such  changes  shall  submit  an 
application  for  amendment  to  its  license 
pursuant  to  §  70.34. 

•  •        *        •        • 

4.  In  §  70.51,  paragraph  (b)  and  the 
introductory  text  of  paragraph  (e)  are 
revised  to  read  as  follows: 

§  70^1    Material  balanc*.  inventory,  and 
records  requirements. 

•  •         •        «         * 

(b)  Licensees  subject  to  the 
recordkeeping  requirements  of  S  §  74.31 
and  74.59  of  this  chapter  are  exempt 
from  the  requirements  of  S  70.51(b)(1) 
through  (5). 
Otherwise: 

•  *        *        *        • 

(e)  Each  licensee  who  is  authorized  to 
possess  at  any  one  time  special  nuclear 
material  in  a  quantity  exceeding  one 
effective  kilogram  of  strategic  special 
nuclear  material  in  irradiated  fuel 
reprocessing  operations  or  special 
nuclear  material  of  moderate  strategic 
significance  and  to  use  such  special 
nuclear  material  for  activities  other  than 
as  sealed  sources  or  those  activities 
involved  in  the  operation  of  a  nuclear 
reactor  licensed  pursuant  to  Part  50  of 
this  chapter  or  those  involved  in  a  waste 
disposal  operation;  or  as  reactor 
irradiated  fuels  involved  in  research, 
development,  and  evaluation  programs 
in  facilities  other  than  irradiated  fuel 
reprocessing  plants,  shall: 
***** 

5.  In  S  70.57,  the  introductory  text  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  70.57    Measurement  control  program  for 
special  nuclear  material  control  and 
accounting. 

*  *  «  «  4 

(b)  In  accordance  with  §  70.58(f).  each 
licensee  who  is  authorized  to  possess  at 
any  one  time  and  location  strategic 
special  nuclear  material  in  irradiated 
fuel  reprocessing  operations  or  special 
nuclear  material  of  moderate  strategic 
signifiance  in  a  quantity  exceeding  one 
effective  kilogram  and  to  use  such 
special  nuclear  material  for  activities 
other  than  as  sealed  sources  or  those 
activities  involved  in  the  operation  of  a 
nuclear  reactor  licensed  pursuant  to  Part 


50  of  this  chapter,  or  those  involved  in 
waste  disposal  operations,  shall 
establish  and  maintain  a  measurement 
control  program  for  special  nuclear 
material  control  and  accounting 
measurements.  Each  program  function 
shall  be  identified  and  assumed  in  the 
licensee  organization  in  accordance 
with  §  70.58(b)(2),  and  functional  and 
organizational  relationships  shall  be  set 
forth  in  writing  in  accordance  with 
§  70.58(b)(3).  The  program  shall  be 
described  in  a  manual  referenced  in  the 
Plan  which  shall  contain  the  procedures, 
instructions,  and  forms  prepared  to  meet 
the  requirements  of  this  paragraph, 
including  procedures  for  the 
preparation,  review,  approval,  and 
prompt  dissemination  of  any  program 
modifications  or  changes.  The  licensee's 
program  shall  include  the  following: 
•        •        *        •        • 

6.  In  S  70.58,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  70.58    Fundamental  nuclear  material 
controls. 

(a)  Each  licensee  who  is  authorized  to 
possess  at  any  one  time  and  location 
strategic  special  nuclear  material  in 
irradiated  fuel  reprocessing  operations 
or  special  nuclear  material  of  moderate 
strategic  significance  in  a  quantity 
exceeding  one  effective  kilogram,  and  to 
use  such  special  nuclear  material  except 
for  sealed  sources  and  those  uses 
involved  in  the  operation  of  a  nuclear 
reactor  licensed  pursuant  to  Part  50  of 
this  chapter  and  those  involved  in  a 
waste  disposal  operation,  shall 
establish,  maintain,  and  follow  written 
material  control  and  accounting 
procedures  in  compliance  with  the 
fundamental  nuclear  material  control 
requirements  specified  in  paragraphs  (b) 
through  (k)  of  this  section  and  such 
other  controls  as  the  Commission 
determines  to  be  essential  for  the 
control  of  and  accounting  for  special 
nuclear  material. 

.        *        •  I 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

7.  The  authority  citation  for  Part  74  is 
revised  to  read  as  follows:  * 

Authority:  Sees.  53.  57. 161. 182. 183,  68 
Stat.  93a  932.  946.  953.  954,  as  amended,  sec. 
234.  83  Stat.  444.  as  amended  (42  U.S.C.  2073, 
2077.  2201,  2232.  2233.  2282);  sees.  202,  206,  88 
Stat.  1244. 1246  (42  U.S.C.  5842.  5846). 

For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  U.S.C  2273);  SS  74.31. 74.81,  and 
71.82  are  issued  under  sees.  161b  and  16li,  68 
Stat.  94a  949  as  amended  (42  U.S.C.  2201(b), 
2201(1)),  and  §§  74.11.  74.13,  and  74.15  are 
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issued  under  sec.  leia  00  Stat.  950.  as 
amended  (42  U.S.C.  2201(o)). 

8.  Section  74.4  is  amended  by  adding 
the  following  definitions  in  the  proper 
alphabetical  sequence. 

§74.4    DennWons. 

***** 

"Abrupt  loss"  means  a  loss  occurring 
in  the  time  interval  between  consecutive 
sequential  performances  of  a  material 
control  test  which  is  designed  to  detect 
anomalies  potentially  indicative  of  a 
loss  of  strategic  special  nuclear  material 
from  a  specific  unit  of  SSNM  (i.e.,  a 
quantity  characterized  by  a  unique 
measurement)  introduced  into  a  process. 

"Accessible  location"  means  a 
process  location  at  which  SSNM  could 
be  acquired  without  leaving  evidence  of 
the  acquisition,  i.e.,  without  tools  or 
other  equipment  to  obviously  violate  the 
integrity  of  the  containment. 
***** 

"Additions  to  material  in  process" 
means:  (1)  Receipts  that  are  opened, 
except  for  receipts  opened  only  for 
sampling  and  subsequently  maintained 
under  tamper-safmg;  (2)  opened  sealed 
sources;  and  (3)  material  removed  from 
process  for  nonconformance  with 
chemical  or  physical  specifications  that 
is  subsequently  reprocessed,  measured 
for  contained  SSNM,  and  reintroduced 
to  process. 

"Alarm  Threshold"  means  a 
predetermined  quantity  of  SSNM 
calculated  from  the  specified  probability 
of  detection  for  a  given  loss  and  the 
standard  deviation  associated  with  a 
material  control  test.  An  alarm  threshold 
serves  to  trigger  a  response  action. 

"Bias"  means  the  deviation  of  the 
expected  value  of  a  random  variable 
from  the  corresponding  correct  or 
assigned  value. 

"Calibration"  means  the  process  of 
determining  the  numerical  relationship 
between  the  observed  output  of  a 
measurement  system  and  the  value, 
based  upon  reference  standards,  of  the 
characteristic  being  measured. 

"Category  LA  material"  means  SSNM 
directly  useable  in  the  manufacture  of  a 
nuclear  explosive  device,  except  if: 

(1)  The  dimensions  are  large  enough 
(at  least  two  meters  in  one  dimension, 
greater  than  one  meter  in  each  of  two 
dimensions,  or  greater  than  25cm  in 
each  of  three  dimensions)  to  preclude 
hiding  the  item  on  an  individual; 

(2)  The  total  weight  of  five  formula 
kilograms  of  SSNM  plus  its  matrix  (at 
least  50  kilograms)  cannot  be  carried 
inconspicuously  by  one  person;  or 

(3)  The  quantity  of  SSNM  (less  than 
0.05  formula  kilograms)  in  each 
container  requires  protracted  diversions 


in  order  to  accumulate  five  formula 
kilograms. 

"Category  IB  material"  means  all 
SSNM  material  other  than  Category  lA. 

***** 

"Continuous  process"  means  a  unit 
process  in  which  feed  material  must  be 
introduced  in  a  systematic  manner  in 
order  to  maintain  equilibrium 
conditions. 

"Controlled  access  area"  means  any 
temporarily  or  permanently  established 
area  which  is  cleariy  demarcated, 
access  to  which  is  controlled,  and  which 
affords  isolatirai  of  the  material  or 
persons  within  it. 
***** 

"Element"  means  uranium  or 
plutcmium. 

"Estimate"  means  a  specific  numerical 
value  arrived  at  by  the  application  of  an 
estimator. 

"Estimator"  means  a  function  of  a 
sample  measurement  used  to  estimate  a 
population  parameter. 

"Fissile  isotope"  means:  (1)  Uranium 
U-233,  or  (2)  uranium-235  by  enrichment 
category,  (3)  plutonium-239,  and  (4) 
plutonium-241. 

"Formula  kilogram"  means  SSNM  in 
any  combination  in  a  quantity  of  1000 
grams  computed  by  the  formula, 
grams  =  (grams  contained  U-235)  +  2.5 
(grams  U-233  +  grams  plutonium). 
***** 

"License,"  except  where  otherwise 
specified,  means  a  license  issued 
pursuant  to  Part  70  of  this  chapter. 

***** 

"Material"  means  special  nuclear 
material. 

"Material  access  area"  means  any 
location  which  contains  special  nuclear 
material,  within  a  vault  or  a  building, 
the  roof,  walls,  and  floor  of  which 
constitute  a  physical  barrier. 

"Material  balance"  means  the 
determination  of  an  inventory  difference 
(ID). 

"MC&A  alarm"  means  a  situation  in 
which  there  is:  (1)  an  out-of-location 
item  or  an  item  whose  integrity  has  been 
violated,  (2)  an  indication  of  a  flow  of 
SSNM  where  there  should  be  none,  or 
(3)  a  difference  between  a  measured  or 
observed  amount  or  property  of  material 
and  its  corresponding  predicted  or 
property  value  that  exceeds  a  threshold 
established  to  provide  the  detection 
capability  required  by  §  74.53. 

"Material  control  test"  means  a 
comparison  of  a  pre-estabhshed  alarm 
threshold  vdth  the  results  of  a  process 
difference  or  process  yield  performed  on 
a  unit  process. 

"Material  in  process"  means  any 
special  nuclear  material  possessed  by 
the  licensee  except  in  unopened 


receipts,  sealed  sources,  measured 
waste  discards,  and  ultimate  product 
maintained  under  tamper-safing. 
***** 

"Power  of  detection"  means  the 
probability  that  the  critical  value  of  a 
statistical  test  will  be  exceeded  when 
there  is  an  actual  loss  of  a  specific 
SSNM  quantity. 

"Process  difference"  (PD)  means  the 
determination  of  an  ID  on  a  unit  process 
level  with  the  additional  qualification 
that  difficult  to  measure  components 
may  be  modeled. 

"Process  yield"  means  the  quantity  oC 
SSNM  actually  removed  from  a  unit 
process  compared  with  the  quantity 
predicted  (based  on  a  measured  input) 
to  be  available  for  removal.  Process 
yield  differs  from  a  process  difference  in 
that  holdup  and  sidestreams  are  not 
measured  or  modeled. 

"Produce"  when  used  in  relation  to 
special  nuclear  material,  means:  (1)  To 
manufacture,  make,  produce,  or  refme 
special  nuclear  material;  (2)  to  separate 
special  nuclear  material  from  other 
substances  in  which  such  material  may 
be  contained;  or  (3)  to  make  or  to 
produce  new  special  nuclear  material. 

"Random  error"  means  the  deviation 
of  a  random  variable  from  its  expected 
value. 

"Receipt"  means  special  nuclear 
material  received  by  a  Ucensee  from  an 
off-site  source. 

"Reference  standard"  means  a 
material,  device,  or  instrument  whose 
assigned  value  is  known  relative  to 
national  standards  or  nationally 
accepted  measurement  systems.  This  is 
also  commonly  referred  to  as  a 
traceable  standard. 

"Removals"  means  measured 
quantities  of  special  nuclear  material 
disposed  of  as  discards,  encapsulated  as 
a  sealed  source,  or  in  ultimate  product 
placed  under  tamper-safing  or  shipped 
offsite. 

"Research  and  development"  means: 
(1)  Theoretical  analysis,  exploration,  or 
experimentation;  or  (2)  the  extension  of 
investigative  findings  and  theories  of  a 
scientific  or  technical  nature  into 
practical  application  for  experimental 
and  demonstration  purposes,  including 
the  experimental  production  and  testing 
of  models,  devices,  equipment, 
materials,  and  processes. 

"Scrap"  means  the  various  forms  of 
special  nuclear  material  generated 
during  chemical  and  mechanical 
processing,  other  than  recycle  material 
and  normal  process  intermediates, 
which  are  unsuitable  for  continued 
processing,  but  all  or  part  of  which  will 
be  converted  to  useable  material  by 
appropriate  recovery  operations. 
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"Sealed  source"  means  any  special 
nuclear  material  that  is  physically 
encased  in  a  capsule,  rod,  element,  etc. 
that  prevents  the  leakage  or  escape  of 
the  special  nuclear  material  and  that 
prevents  removal  of  the  special  nuclear 
material  without  penetration  of  the 
casing. 
***** 

"Standard  Error  of  the  Inventory 
Difference"  (SEID)  means  the  standard 
deviation  of  an  inventory  difference  that 
takes  into  account  all  measurement 
error  contributions  to  the  components  of 
the  ID. 

"Standard  Error  of  the  Process 
Difference"  means  the  standard 
deviation  of  a  process  difference  value 
that  takes  into  account  both 
measurement  and  noiimeasurement 
contributions  to  the  components  of  PD. 
***** 

"Tamper-safing"  means  the  use  of 
devices  on  containers  or  vaults  in  a 
manner  and  at  a  time  that  ensures  a 
clear  indication  of  any  violation  of  the 
integrity  of  previouly  made 
measurements  of  special  nuclear 
material  within  the  container  or  vault. 

"Traceability"  means  the  ability  to 
relate  individual  measurement  results  to 
national  standards  or  nationally 
accepted  measurement  systems  through 
an  unbroken  chain  of  comparisons. 

"Ultimate  product"  means  any  special 
nuclear  material  in  the  form  of  a  product 
that  would  not  be  further  processed  at 
that  licensed  location. 

"Unit  process"  means  an  i^ntifiable 
segment  or  segments  of  processing 
activities  for  which  the  amounts  of  input 
and  output  SSNM  are  based  on 
measurements. 

"Unopened  receipts"  means  receipts 
not  opened  by  the  licensee,  including 
receipts  of  sealed  sources,  and  receipts 
opened  only  for  sampling  and 
subsequently  maintained  under  tamper- 
safmg. 

"Vault"  means  a  windowless 
enclosure  with  walls,  floor,  roof  and 
door(s)  designed  and  constructed  to 
delay  penetration  from  forced  entry. 

9.  In  §  74.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

9  74.S    Infonnation  collection 
requirements:  OMB  approval. 

*  *  •  •  * 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  §§  74.11.  74.13.  74.31.  and 
74.51. 

«  *  *  *  • 

10.  Subpart  E  of  Part  74  (§§74.51 
through  74.59)  is  added  to  read  as 
follows: 


Subpart  E— Formula  Quantities  of  Strategic 
Special  Nuclear  Material 

Sec. 

74.51    Nuclear  material  control  and 

accounting  for  strategic  special  nuclear 

material. 
74.53    Process  monitoring. 
74.55    Item  monitoring. 
74.57    Alarm  resolution. 
74.59    Quality  assurance  and  accounting 

requirements. 

Subpart  E— Formula  Quantities  of 
Strategic  Special  Nuclear  Material 

§  74J1    Nuclear  material  control  and 
accounting  for  strategic  special  nuclear 
material. 

(a)  General  performance  objectives. 
Eack  licensee  who  is  authorized  to 
possess  five  or  more  formula  kilograms 
of  strategic  special  nuclear  material 
(SSBIM)  and  to  use  such  material  at  any 
site,  other  than  a  nuclear  reactor 
liceosed  pursuant  to  Part  50  of  this 
chapter,  an  irradiated  fuel  reprocessing 
plant,  or  an  operation  involved  with 
waste  disposal  shall  establish, 
implement,  and  maintain  a  Commission 
approved  material  control  and 
accounting  (MC&A)  system  that  will 
achieve  the  following  objectives: 

(1)  Prompt  investigation  of  anomalies 
potentially  indicative  of  SSNM  losses; 

(2]  Timely  detection  of  the  possible 
abrapt  loss  of  five  or  more  formula 
kilograms  of  SSNM  from  an  individual 
unit  process; 

(3)  Rapid  determination  of  whether  an 
actual  loss  of  five  or  more  formula 
kilograms  occurred; 

(4)  Ongoing  confirmation  of  the 
presence  of  SSNM  in  assigned  locations; 
and 

(3)  Timely  generation  of  infonnation 
to  add  in  the  recovery  of  SSNM  in  the 
event  of  an  actual  loss. 

(b)  System  capabilities.  To  achieve 
the  general  performance  objectives 
specified  in  §  74.51(a),  the  MC&A 
system  must  provide  the  capabilities 
described  in  §  §  74.53,  74.55.  74.57  and 
74.59  and  must  incorporate  checks  and 
balances  that  are  sufficient  to  detect 
falsification  of  data  and  reports  that 
cotild  conceal  diversion  by: 

(1)  An  individual,  including  an 
employee  in  any  position;  or 

(2)  Collusion  between  an  individual 
with  MC&A  responsibilities  and  another 
individual  who  has  responsibility  or 
control  within  both  the  physical 
protection  and  the  MC&A  systems. 

(c)  Implementation  dates.  Each 
licensee  subject  to  the  requirements  of 
paragraph  (a)  of  this  section  shall: 

(1)  No  later  than  September  25, 1987, 
submit  a  fundamental  nuclear  material 
control  (FNMC)  plan  describing  how  the 
licensee  will  comply  with  the 


requirements  of  paragraph  (b)  of  this 
section;  and 

(2)  No  later  than  April  29, 1988,  or  90 
days  after  the  plan  submitted  pursuant 
to  paragraph  (c)(1)  of  this  section  is 
approved,  whichever  is  later,  implement 
the  approved  plan.  Current  FNMC  plans 
must  be  followed  until  new  plans  are 
approved  by  the  NRC. 

(d)  Exemptions.  [1]  Notwithstanding 
paragraph  (c)(2)  of  this  section,  a 
licensee  may  delay,  for  an  additional  18 
months  beyond  the  prescribed  90  days, 
implementation  of  provisions  of  the  plan 
involving  process  shutdown  for 
resolution  of  alarms.  However,  during 
such  delay,  the  licensee  shall  continue 
to  conduct  inventories  at  bimonthly 
intervals. 

(2)  Notwithstanding  §  74.59(f)(1), 
licensees  shall  perform  at  least  three 
bimonthly  physical  inventories  after 
implementation  of  the  NRC  approved 
FNMC  Plan  and  shall  continue  to 
perform  bimonthly  inventories  until 
performance  acceptable  to  the  NRC  has 
been  demonstrated  and  the  Commission 
has  issued  formal  approval  to  perform 
semiannual  inventories.  Licensees  who 
have  prior  experience  with  process 
monitoring  and/or  can  demonstrate 
acceptable  performance  against  all  Plan    ' 
commitments  may  request  authorization 
to  perform  semiannual  inventories  at  an 
earlier  date.  | 

9  74.53    Process  monitoring. 

(a)  Licensees  subject  to  §  74.51  shall 
monitor  internal  transfers,  storage,  and 
processing  of  SSNM.  The  process  , 
monitoring  must  achieve  the  detection 
capabilities  described  in  paragraph  (b) 

of  this  section  for  all  SSNM  except: 

(1)  SSNM  that  is  subject  to  the  item 
loss  detection  requirements  of  §  74.55; 

(2)  Scrap  in  the  form  of  small  pieces, 
cuttings,  chips,  solutions,  or  in  other 
forms  that  result  from  a  manufacturing 
process,  held  in  containers  of  30  gallons 
or  larger,  with  an  SSNM  content  of  less 
than  0.25  grams  per  liter; 

(3)  SSNM  with  an  estimated 
measurement  standard  deviation  greater 
than  five  percent  that  is  either  input  or 
output  material  associated  with  a  unit 
that  processes  less  than  five  formula 
kilograms  over  a  consecutive  three- 
month  period;  and 

(4)  SSNM  involved  in  research  and 
development  operations  that  process 
less  than  five  formula  kilograms  during 
any  seven-consecutive-day  period. 

(b)  Unit  process  detection  capability. 
For  each  unit  process,  a  licensee  shall 
establish  a  production  quality  control     ' 
program  capable  of  monitoring  the 
status  of  material  in  process.  The 
program  shall  include: 
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(!)  A  statistical  test  that  has  at  least  a 
9.5  percent  power  of  detecting  an  abrupt 
loss  of  five  formula  kilograms  within 
three  working  days  of  a  loss  of  Category 
lA  material  from  any  accessible  process 
location  an.d  within  seven  calendar  days 
of  a  loss  of  Category  IB  material  from 
any  accessible  process  location; 

(2)  A  quality  control  test  whereby 
process  differences  greater  than  three 
times  the  estimated  standard  deviation 
of  the  process  difference  estimator  and 
25  grams  of  SSNM  are  investigated;  and 

(3)  A  trend  analysis  for  monitoring 
and  evaluating  sequences  of  material 
control  test  results  from  each  unit 
process  to  determine  if  they  indicate  a 
pattern  of  losses  or  gains  that  are  of 
safeguards  significance. 

(c)  For  research  and  development 
operations  exempt  from  the 
requirements  of  paragraph  (b)  of  this 
section,  the  licensee  shall: 

(1)  Perform  material  balance  tests  on 
a  lot  or  a  batch  basis,  as  appropriate,  or 
monthly,  whichever  is  sooner,  and 
investigate  any  difference  greater  than 
200  grams  of  plutonium  or  U-233  or  300 
grams  of  U-235  that  exceeds  three  times 
the  estimated  standard  error  of  the 
inventory  difference  estimator; 

(2)  Evaluate  material  balance  results 
generated  during  an  inventory  period  for 
indications  of  measurement  biases  or 
unidentified  loss  streams  and 
investigate,  determine  the  cause(8)  of, 
and  institute  corrective  action  for 
cumulative  inventory  differences 
generated  during  an  inventory  period 
that  exceed  three  formula  kilograms  of 
SSNM. 

§  74.55    Item  monitoring. 

(a)  Licensees  subject  to  §  74.51  shall 
provide  the  detection  capability 
described  in  paragraph  (b)  of  this 
section  for  laboratory  samples 
containing  less  than  0.05  formula 
kilograms  of  SSNM  and  any  uniquely 
identified  items  of  SSNM  that  have  been 
quantitatively  measured,  the  validity  of 
that  measurement  independently 
confirmed,  and  that  additionally  have 
been  either: 

(1)  Tamper-safed  or  placed  in  a  vault 
or  controlled  access  area  that  provides 
protection  at  least  equivalent  to  tamper- 
safing:  or 

(2)  Sealed  such  that  removal  of  SSNM 
would  be  readily  and  permanently 
apparent  (e.g.,  encapsulated). 

(b)  The  licensee  shall  verify  on  a 
statistical  sampling  basis,  the  presence 
and  integrity  of  SSNM  items.  The 
statistical  sampling  plan  must  have  at 
least  99  percent  power  of  detecting  item 
losses  that  total  five  formula  kilograms 
or  more,  plant-wide,  within: 


(1)  Thirty  calendar  days  for  Category 
lA  items  and  60  calendar  days  for 
Category  IB  items  contained  in  a  vault 
or  in  a  permanently  controlled  access 
area  isolated  from  the  rest  of  the 
material  access  area  (MAA); 

(2)  Three  working  days  for  Category 
lA  items  and  seven  calendar  days  for 
Category  BI  items  located  elsewhere  in 
the  MAA,  except  for  reactor 
components  measuring  at  least  one 
meter  in  length  and  weighing  in  excess 
of  30  kilograms  for  which  the  time 
interval  shall  be  30  calendar  days; 

(3)  Sixty  calendar  days  for  items  in  a 
permanently  controlled  access  area 
outside  of  an  MAA;  or 

(4)  Sixty  calendar  days  for  samples  in 
a  vault  or  permanently  controlled  access 
area  and  30  calendar  days  for  samples 
elsewhere  in  the  MAA  for  samples  each 
containing  less  than  0.05  formula 
kilograms  of  SSNM. 

(c)  Items  containing  scrap  in  the  form 
of  small  pieces,  cuttings,  chips, 
solutions,  or  in  other  forms  that  result 
from  a  manufacturing  process,  held  in 
containers  of  30  gallon  or  larger,  with  an 
SSNM  concentration  of  less  than  0.25 
grams  per  liter  are  exempt  from  the 
requirements  of  paragraph  (b)  of  this 
section. 

§  74.57    Alarm  resolution. 

(a)  Licensees  subject  to  §  74.51  shall 
provide  the  MC&A  alarm  resolution 
capabilities  described  in  paragraphs  (b) 
through  (f)  of  this  section. 

(b)  Licensees  shall  resolve  the  nature 
and  cause  of  any  MC&A  alarm  within 
approved  time  periods. 

(c)  Each  licensee  shall  notify  by 
telephone,  the  appropriate  NRC 
Regional  Office  listed  in  Appendix  A  of 
Part  73  of  this  chapter  of  any  MC&A 
alarm  that  remains  unresolved  beyond 
the  time  period  specified  for  its 
resolution  in  the  licensee's  fundamental 
nuclear  material  control  plan. 
Notification  shall  occur  within  24  hours 
except  when  a  holiday  or  weekend 
intervcr.ss  in  which  case  the  notification 
shall  occur  or  the  next  scheduled 
workday.  The  licensee  may  consider  an 
alarm  to  be  resolved  if: 

(1)  Clerical  or  computational  error  is 
found  that  clearly  was  the  cause  for  the 
alarm;  or 

(2)  An  assignable  cause  for  the  alarm 
is  identified  or  it  is  substantiated  that  no 
material  loss  has  occurred. 

(d)  If  a  material  loss  has  occurred,  the 
licensee  shall  determine  the  amount  of 
SSNM  lost  and  take  corrective  action  to: 

(1)  Return  out-of-place  SSNM,  if 
possible,  to  its  appropriate  place; 

(2)  Update  and  correct  associated 
records;  and 


(3)  Modify  the  MC&A  system,  if 
appropriate,  to  prevent  similar  future 
occurrences. 

(e)  The  licensee  shall  provide  an 
ability  to  rapidly  assess  the  validity  of 
alleged  thefts. 

(f)  If  an  abrupt  loss  detection  estimate 
exceeds  five  formula  kilograms  of 
SSNM: 

(1)  Material  processing  operations 
related  to  the  alarm  must  by  suspended 
until  completion  of  planned  alarm 
resolution  activities,  unless  the 
suspension  of  operations  will  adversely 
affect  the  ability  to  resolve  the  alarm. 
Operation  of  continuous  processes  may 
continue  for  24  hours  from  the  time  of 
the  occurrence  of  the  alarm  during 
which  time  checks  shall  be  made  for 
mistakes  in  records  or  calculations  that 
could  have  caused  the  alarm. 

(2)  Within  24  hours,  the  licensee  shall 
notify  the  appropriate  NRC  Regional 
Office  by  telephone  that  an  MC&A 
alarm  resolution  procedure  has  been 
initiated. 

§  74.59    Quality  assurance  and  accounting 
requirements. 

(a)  Licensees  subject  to  §  74.51  shall 
provide  the  quality  assurance  and 
accounting  capabilities  described  in 
paragraphs  (b)  through  (h)  of  this 
section. 

(b)  Management  structure.  The 
hcensee  shall: 

(1)  Establish  and  maintain  a 
management  structure  that  includes 
clear  overall  responsibility  for  planning, 
coordinating,  and  administering  material 
control  and  accounting  functions, 
independence  of  material  control  and 
accounting  functions  from  production 
responsibilities,  and  separation  of 
functions  such  that  the  activities  of  one 
individual  or  organizational  unit  serve 
as  controls  over  and  checks  of  the 
activities  of  others:  and 

(2)  Provide  for  the  adequate  review, 
approval,  and  use  of  those  material 
control  and  accounting  procedures  that 
are  identified  in  the  approved  FNMC 
plan  as  being  critical  to  the 
effectiveness  of  the  described  system. 

(c)  Personnel  qualification  and 
training.  The  licensee  shall  assure  that 
personnel  who  work  in  key  positions 
where  mistakes  could  degrade  the 
effectiveness  of  the  material  control  and 
accounting  system  are  trained  to 
maintain  a  high  level  of  safeguards 
awareness  and  are  qualified  to  perform 
their  duties  and/or  responsibilities. 

(d)  Measurements.  The  licensee  shall 
establish  and  maintain  a  system  of 
measurements  sufficient  to: 

(1)  Substantiate  the  plutonium 
element  and  uranium  element  and  fissile 
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isotope  content  of  all  SSNM  received, 
produced,  transferred  between  areas  of 
custodial  responsibility,  or  inventory,  or 
shipped,  discarded,  or  otherwise 
removed  from  inventory; 

(2)  Enable  the  estimation  of  the 
standard  deviation  associated  with  each 
measured  quantity;  and 

(3)  Provide  the  data  necessary  for 
performance  of  the  material  control  tests 
required  by  §  74.53(b). 

(e)  Measurement  control.  The  licensee 
shall  assure  that  the  quality  of  SSNM 
measurement  systems  and  material 
processing  practices  is  continually 
controlled  to  a  level  of  effectiveness 
sufficient  to  satisfy  the  capabihties 
required  for  detection,  response,  and 
accounting.  To  achieve  this  objective  the 
licensee  shall: 

(1)  Perform  engineering  analyses  and 
evaluations  of  the  design,  installation, 
preoperational  tests,  calibration,  and 
operation  of  all  measurement  systems  to 
be  used  for  MC&A  purposes; 

(2)  Perform  process  and  engineering 
tests  using  well  characterized  materials 
to  establish  or  to  verify  the  apphcabihty 
of  existing  procedures  for  mixing  and 
sampling  SSNM  and  maintaining  sample 
integrity  during  transport  and  storage. 
Tests  must  be  repeated  at  least  every 
three  years,  at  any  time  there  is  a 
process  modification  that  alters  the 
physical  or  chemical  composition  of  the 
SSNM,  or  whenever  there  is  a  change  in 
the  sampling  technique  or  equipment; 
and 

(3)  Generate  current  data  on  the 
performance  of  measurement  processes, 
including,  as  appropriate,  values  for  bias 
corrections,  uncertainties  on  calibration 
factors,  and  random  error  standard 
deviations.  The  program  must  include: 

(i)  The  onging  use  of  standards  for 
calibration  and  control  of  all  applicable 
measurement  systems.  Calibrations 
must  be  repeated  whenever  any  change 
in  a  measurement  system  occurs  which 
has  the  potential  to  affect  a 
measurement  result  or  when  program 
data,  generated  by  tests  performed  at  a 
pre-determined  frequency,  indicate  a 
need  for  recalibration.  Cahbrations  and 
tests  must  be  based  on  standards  with 
traceability  to  national  standards  or 
nationally  accepted  measurement 
systems;  and 

(ii)  A  system  of  control  measurements 
to  provide  current  data  for  the 
estimation  of  the  standard  deviations 
that  are  significant  contributors  to  the 
measurement  uncertainties  associated 
with  shipper/receiver  differences, 
inventory  differences,  and  process 
differences. 

(4)  Utilize  the  data  generated  during 
the  current  material  balance  period  for 
the  estimation  of  the  standard  error  of 


the  inventory  difference  (SEID)  and  the 
standard  error  of  the  process 
differences.  Calibration  and 
measurement  error  data  collected  and 
used  during  immediately  preceeding 
material  balance  periods  may  be 
combined  with  current  data  provided 
that  the  measurement  systems  are  in 
statistical  control  and  the  combined 
data  are  utilized  in  characterizing  the 
unknowns. 

(5)  Evaluate  all  program  data  and 
infonnation  to  assure  that  measurement 
performance  is  so  controlled  that  the 
SEIO  estimator  is  less  than  0.1  percent 
of  active  inventory. 

(6)  Apply  bias  corrections  by  an 
appropriate  procedure  whereby: 

(i)  Bias  corrections  are  applied  to 
individual  items  if  for  any  measurement 
system  the  relative  bias  estimate 
exceeds  twice  the  standard  deviation  of 
its  estimator,  the  absolute  bias  estimate 
exceeds  50  grams  of  SSNM  when 
applied  across  all  affected  items,  and 
the  absolute  bias  estimate  on  an 
individual  item  basis  exceeds  the 
rounding  error  of  affected  items;  and 

(ii)  All  biases  (regardless  of 
significance]  that  are  not  applied  as 
corrections  to  individual  items  are 
applied  as  a  correction  to  the  inventory 
difference. 

(7)  Investigate  and  talce  corrective 
action,  as  appropriate,  to  identify  and 
reduce  associated  measurement  biases 
wh^,  for  like  material  types  (i.e., 
measured  by  the  same  measurement 
system),  the  net  cumulative  shipper/ 
receiver  differences  accumulated  over  a 
six-month  period  exceed  the  larger  of 
one  formula  kilogram  or  0.1  percent  of 
the  total  amount  received. 

(8]  Establish  and  maintain  a  statistical 
control  system  designed  to  monitor  the 
quality  of  each  type  of  program 
measurement.  Control  limits  must  be 
established  to  be  equivalent  to  levels  of 
significance  of  0.05  and  0.001.  Control 
data  exceeding  the  0.05  limits  must  be 
investigated  and  corrective  action  taken 
in  a  timely  manner.  Whenever  a  single 
data  point  exceeds  the  0.001  control 
limit,  the  measurement  system  in 
question  must  not  be  used  for  material 
control  and  accounting  purposes  until  it 
has  been  brought  into  control  at  the  0.05 
level. 

(f)  Physical  inventory.  The  licensee 
shaO: 

(1)  Except  as  required  by  Part  75  of 
this  Chapter,  perform  a  physical 
inventory  at  least  every  six  calendar 
months  and  within  45  days  after  the 
start  of  the  ending  inventory: 

(i)  Calculate  the  inventory  difference, 
estimate  the  standard  error  of  the 
inventory  difference,  and  investigate 
and  report  any  SEID  estimate  of  0.1 


percent  or  more  of  active  inventory  and 
any  ID  that  exceeds  three  times  the 
standard  error  and  200  grams  of 
plutonium  or  uranium-233  or  300  grams 
of  uraniuin-235; 

(ii)  If  required  to  perform  an 
investigation  pursuant  to  paragraph 
(f)(l)(i)  of  this  section,  evaluate  the 
significance  of  the  inventory  difference 
relative  to  expected  performance  as 
determined  from  an  analysis  of  an 
appropriate  sequence  of  historical 
inventory  differences; 

(iii)  Investigate  and  report  to  the 
appropriate  N'RC  Region  Office  any 
difference  that  exceeds  three  times  the 
standard  deviation  determined  from  the 
sequential  analysis; 

(iv)  Perform  a  reinventory  if  directed 
to  do  so  by  the  Commission;  and 

(v)  Reconcile  and  adjust  the  plant  and 
subsidiary  book  records  to  the  results  of 
the  physical  inventory. 

(2)  Implement  policies,  practices,  and 
procedures  designed  to  ensure  the 
quality  of  physical  inventories.  These 
must  include: 

(i)  Development  of  procedures  for 
tamper-safing  of  containers  or  vaults 
containing  SSNM  not  in  process  that 
include  adequate  controls  to  assure  the 
validity  of  assigned  SSNM  values; 

(ii)  Maintenance  of  records  of  the 
quantities  of  SSNM  added  to  and 
removed  from  process; 

(iii)  Requirements  for  signed 
documentation  of  all  SSNM  transfers 
between  areas  with  different  custodial 
responsibility  that  reflect  all  quantities 
of  SSNM  transferred; 

(iv)  Means  for  control  of  and 
accounting  for  internal  transfer 
documents; 

(v)  Cutoff  procedures  for  transfers  and 
processing  so  that  all  quantities  of 
SSNM  are  inventoried  and  none  are 
inventoried  more  than  once; 

(vi)  Cutoff  procedures  for  records  and 
reports  so  that  all  transfers  for  the 
inventory  and  material  balance  interval 
and  no  others  are  included  in  the 
records;  ' 

(vii)  Inventory  procedures  for  sealed 
sources  and  containers  or  vaults 
containing  SSNM  that  assure  reliable 
identification  and  quantification  of 
contained  SSNM; 

(viii)  Inventory  procedures  for  in- 
process  SSNM  that  provide  for 
measurement  of  quantities  not 
previously  measured  for  element  and 
isotope,  as  appropriate,  and 
remeasurement  of  material  previously 
measured  but  whose  validity  has  not 
been  assured  by  tamper-safing  or 
equivalent  protection;  and 

(ix)  Written  instructions  for 
conducting  physical  inventories  that 
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detail  assignments,  responsibilities,  and 
preparation  for  and  performance  of  an 
inventory. 

(g)  Accounting.  The  licensee  shall 
establish  auditable  records  sufficient  to 
demonstrate  that  the  requirements  of 
§§  74.53,  74.55,  74.57,  and  74.59  have 
been  met  and  retain  those  records  for  at 
least  three  years  unless  a  longer 
retention  period  is  required  by  Part  75  of 
this  Chapter. 

(h)  Internal  control.  The  licensee 
shall: 

(1)  Establish  procedures  for  shipping 
and  receiving  SSNM  that  provide  for: 

(i)  Accurate  identification  and 
measurement  of  the  quantities  shipped 
and  received; 

(ii)  Review  and  evaluation  of  shipper/ 
receiver  differences  on  an  individual 
container  or  lot  basis,  as  appropriate,  on 
a  shipment  basis,  and  on  a  batch  basis 
when  required  by  Part  75  of  this 
Chapter 

(iii)  Investigation  and  corrective 
action  when  shipper/receiver 
differences  exceed  twice  the  estimated 
standard  deviation  of  the  difference 
estimator  and  the  larger  of  0.5  percent  of 
the  amount  of  SSNM  in  the  container, 
lot,  or  shipment,  as  appropriate,  or  50 
grams  of  SSNM;  and 

(iv)  Documentation  of  shipper/ 
receiver  difference  evaluations, 
investigations,  and  corrective  actions. 

(2)  Establish  a  scrap  control  program 
that  assures  that: 

(i)  Internally  generated  scrap  and 
scrap  from  other  licensees  or 
contractors  is  segregated  until 
accountability  is  estabUshed;  and 

(ii)  Any  scrap  measured  with  a 
standard  deviation  greater  than  five 
percent  of  the  measured  amount  is 
recovered  so  that  the  results  are 
segregated  by  inventory  period  and 
received  within  six  months  of  the  end  of 
the  inventory  period  in  which  the  scrap 
was  generated  except  where  it  can  be 
demonstrated  that  the  scrap 
measurement  uncertainty  will  not  cause 
noncompliance  with  §  74.59(e)(5). 

(3)  Incorporate  checks  and  balances  in 
the  MC&A  system  sufficient  to  control 
the  rate  of  human  errors  in  material 
control  and  accounting  information. 

(4)  Perform  independent  assessments 
at  least  every  12  months  that  assess  the 
performance  of  the  MC&A  system, 
review  its  effectiveness,  and  document 
management's  action  on  prior 
assessment  recommendations. 
Assessments  must  include  an  evaluation 
of  the  measurement  control  program  of 
any  outside  contractor  laboratory 
performing  MC&A  measurements  for  a 
licensee,  unless  the  contractor  is  also 
subject  to  the  requirements  of  §  74.59(e). 


(5)  Assign  custodial  responsibility  in  a 
manner  that  ensures  that  such 
responsibility  can  be  effectively 
executed  for  all  SSNM  possessed  under 
license. 

Dated  at  Washington,  DC,  this  20th  day  of 
March.  1987. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoylfl, 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  87-6945  Filed  3-27-87;  8:45  am) 
BILUNQ  CODE  75«M>1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
(Docket  No.  86-NM-07-AD;  Amdt  39-5592] 

Airworthiness  Directives;  Lockheed- 
Georgia  Company  Model  1329  Series 
Airplanes  (JetStar),  Equipped  With 
Auxiliary  Power  Unit  (APU)  In 
Accordance  With  STC  SA1043WE  or 
STC  SA3297WE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Lockheed  Model  1329 
series  airplanes  equipped  with  an 
Auxiliary  Power  Unit  (APU)  in 
accordance  with  STC  SA1043WE  or  STC 
SA3297WE,  which  requires  the 
replacement  of  the  APU  fuel  supply 
shutoff  valve  with  a  modified  valve. 
This  amendment  is  prompted  by  reports 
of  several  incidents  of  fuel  fumes 
entering  the  passenger  compartment 
through  the  APU  air  inlet  and  air 
conditioning  system  from  APU  fuel 
control  leaks  in  the  APU  compartment. 
This  condition,  if  not  corrected,  could 
result  in  fuel  fumes  entering  the 
passenger  compartment. 
EFFECTIVE  DATE:  May  1,  1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
AiResearch  Aviation  Company, 
Customer  Support  Department,  6201 
West  Imperial  Highway,  Los  Angeles, 
California  90045  or  Lockheed-Georgia 
Company,  86  South  Cobb  Drive,  JetStar 
Customer  Support,  Dept.  64-26,  Zone 
668,  Marietta,  Georgia  30063.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  A.  McKinnon,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 


140L,  FAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808;  telephone  (213) 
514-6327. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  which 
requires  inspection  and  modification  of 
certain  Lockheed  Model  1329  series 
airplanes  in  accordance  with  the 
Accomplishment  Instructions  of 
AiResearch  Aviation  Company  Service 
Bulletin  (S/B)  No.  11.37,  dated  December 
19, 1984,  or  later  approved  revisions, 
was  published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  February  28, 1986  (51  FR 
7078).  The  comment  period  for  the 
proposal  closed  on  April  22, 1986. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufacturer  submitted  the  only 
comments.  The  FAA  concurs  with 
several  suggested  editorial  changes, 
including  the  change  of  address  for 
obtaining  documents  from  Lockheed- 
Georgia,  and  the  final  rule  has  been 
revised  accordingly. 

The  manufacturer  suggested  that  the 
AD  should  be  expanded  to  include  other 
STC's  and  other  aircraft  which  may  also 
be  affected  by  this  same  problem.  The 
FAA  does  not  concur.  After  further 
investigation,  the  FAA  has  determined 
that  the  other  STC's  and  aircraft 
suggested  by  the  manufacturer  are  not 
affected. 

The  manufacturer  also  questioned  the 
need  for  the  inclusion  of  paragraph  B.  of 
the  AD,  as  the  APU  is  ground-operable 
equipment  only  and  it  does  not  affect 
the  airworthiness  of  the  airplane.  The 
FAA  notes  that  Paragraph  B.  is  included 
to  provide  for  the  issuance  of  special 
night  permits  in  those  cases  where  it  is 
necessary  to  operate  an  aircraft  to  a 
maintenance  base  for  accomplishment 
of  requirements  of  the  AD  following  the 
expiration  of  the  compliance  period 
specified  in  the  AD;  without  this 
authority,  unless  the  APU  installation  is 
deactivated,  the  aircraft  could  not  be  so 
operated  legally.  The  FAA  has 
determined,  therefore,  that  inclusion  of 
this  paragraph  in  the  AD  is  appropriate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule  with  the 
editorial  changes  previously  noted. 

It  is  estimated  that  77  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
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it  will  take  approximately  4  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Repair  parts 
are  estimated  at  $726  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $68,222. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  signi^cant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($886.). 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.68. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockheed-Georgia  Company:  Applies  to 
Lockheed  jetStar  Model  1329  and  )etStar 
Model  1329-25  series  airplanes,  equipped 
with  an  AiResearch  Aviation  Company 
Model  GTCP  30-92  Auxiliary  Power  Unit 
(APU)  in  accordance  with  STC  SA1043WE 
or  STC  SA3297WE.  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously  accomplished. 
To  minimize  the  potential  for  fuel  fumes 
entering  the  passenger  compartment 
accomplish  the  following: 

A.  Within  the  next  600  hours  time-in- 
service  or  12  months  after  the  effective  daie 
of  this  AD,  whichever  occurs  earlier: 

1.  Install  an  improved  APU  fuel  supply 
shutoff  valve.  Valcor  P/N  V470O-13O.  in 
accordance  with  AiResearch  Aviation 
Company  Service  Bulletm  No.  11.37.  dated 
December  19. 1984.  or  later  revisions 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region. 

2.  Visually  inspect  the  sealing  joint  of  the 
fuel  control  governor  cover  for  fuel  leaks,  seal 
(O-ring)  extrusion,  and  cover  distortion,  and 


replace,  if  necessary,  prior  to  further  flight,  in 
accordance  with  the  AiResearch  Aviation 
Company  Service  Bulletin  mentioned  atiove. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

C.  Altemate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

All  persons  affected  by  this  direcfive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Lockheed-Georgia 
Company.  86  South  Cobb  Drive.  JetStar 
Customer  Support  Dept.  64-26,  Zone 
668,  Marietta,  Georgia,  30063;  or 
AiResearch  Aviation  Company, 
Customer  Support  Department,  6201 
West  Imperial  Highway,  Los  Angeles 
California  90045.  These  documents  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach. 
Cahfomia. 

Thil  amendment  becomes  effective  May  1. 
1987. 

Issiied  in  Seattle.  Washington,  on  March 
19. 1967. 

Wayne  |.  Bariow, 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-6917  Filed  3-27-87:  8:45  am| 

BILUNG  COOC  4SIO-13-II 


14  CFR  Part  71 

(Airspace  Docket  No.  87-ANM-2] 

Alteration  of  Control  Zone,  Portland, 
OR 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  request  fo>- 
comments. 

summary:  This  action  amends  the 
present  description  of  the  Portland, 
Oregon,  Control  Zone.  Due  to  a  change 
to  the  Troutdale,  Oregon,  (Portland- 
Troutdale  Airport)  Control  Zone 
description,  action  is  necessary  to 
redescribe  the  Portland  Control  Zone 
which  abuts  the  Troutdale  Control  Zone. 
This  action  will  not  increase  the  size  of 
the  present  control  zone. 
DATCS:  Effective  0901  UTC,  June  4,  1987. 
Comments  must  be  received  on  or 
before  May  15. 1987. 
ADDRESSES:  Send  comments  on  the  rule 
to:  Robert  L.  Brown.  ANM-534,  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-2, 17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168, 
Telephone:  (206)  431-2534. 


The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Brown,  ANM-534,  Federal 
Aviation  Administration,  Docket  No.  87- 
ANM-2, 17900  Pacific  Highway  South. 
C-68966.  SeatUe.  Washington  98168. 
Telephone:  (206)  431-2534. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  the 
redescription  of  the  Portland.  Oregon. 
Control  Zone  which  abuts  the  Troutdale, 
Oregon,  Control  Zone  and  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  parficularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of  | 

the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule  | 

The  purpose  of  this  amendment  to 
§  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  redescribe  the  Portland.  Oregon. 
Control  Zone  which  was  made 
necessary  due  to  a  change  to  the 
Troutdale,  Oregon.  Control  Zone 
description.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulafions  was 
republished  in  Handbook  7400.6C  dated 
January  2. 1987 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
amend  the  Portland,  Oregon,  Control 
Zone.  Therefore.  I  find  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  t,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
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not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 
Adoption  of  the  Amendment 

PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authorily:  49  U.S.C  134fl(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69 

§  71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Portland,  Oregon,  Control  Zone 
[Amended] 

Etelete  the  word.  ".  .  .  excluding  the 
portion  within  the  Troutdale,  Oregon, 
Control  Zone  when  it  is  effective." 

Issued  in  Seattle.  Washington,  on  March 
18, 1987. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division.  Northwest 
Mountain  Region. 

|FR  Doc.  87-8918  Filed  3-27-87;  8:45  amj 

BILUNG  CODE  4ai»-IS-M 


14  CFR  Part  97 

[Docket  No.  25215;  Amdt  No.  1343) 

Standard  Instrument  Approach 
Procedures;  Misceltaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 


commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fli^t 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  S1AJ>  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference:  Approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington  DC  20591; 
telephone  (202)  426-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 


The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Re^ster 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporabon 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  {nocedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Fhght 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  direcUy 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

issued  in  Washington.  DC.  on  March  20, 
1987 

|ohn  S.  Kern. 
Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

PART  14— lAMENDEDl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348. 1354(a).  1421,  and 
1510:  49  use.  106(g)  (Revised,  Pub.  L  97-449, 
January  12. 1983:  and  14  CFR  11.49(b)(2)). 

§§  97.23,  97.25,  97.27.  97.29,  97.31,  97.33, 
and  97.35    (Amended) 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31,  RADAR  SL\Ps; 
§97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

.     .  Effective  June  4, 1987 

Taylorville.  IL— Taylorville  Muni.  NDB  RWY 

18,  Amdt.  2 
Sikeston,  MO— Sikeston  Meml  Muni.  VOR 

RWY  20,  Amdt.  2 
Sikeston,  MO— Sikeston  Meml  Muni,  NDB 

RWY  20,  Amdt.  7 
Ulica.  NY— Oneida  County.  ILS  RWY  33. 

Amdt.  1 
Hamilton,  OH— Hamilton-Fairfield,  NDB-A, 

Orig 
Youngstown,  OH — Youngstown  Muni,  VOR 

RWY  19.  Amdt.  17 
Youngstown.  OH — Youngstown  Muni.  NDB 

RWY  32,  Amdt.  17 
Youngstown.  OH — Youngstown  Muni,  ILS 

RWY  14.  Amdt.  4 
Youngstown,  OH — Youngstown  Muni.  ILS 

RWY  32.  Amdt.  23 
Youngstown,  OH — Youngstown  Muni, 

RADAR-1.  Amdt.  10 
Janesville.  WI— Rock  County,  VOR  RWY  4. 

Amdt.  25 
Janesville,  WI— Rock  County,  VOR/DME  or 

TACAN  RWY  22,  Amdt.  3 


Janesville,  WI— Rock  County.  ILS  RWY  4, 
Amdt.  10 

.  ,  .  Effective  May  7. 1987 

Pell  City.  Al^-St  Clair  County,  VOR-A. 

Amdt.  7 
Madera,  CA— Madera  Muni,  VOR  RWY  30. 

Amdt.B 
Marathon.  FL— Marathon,  NDB  RWY  7. 

Amdt.  1 
New  Smyrna  Beach,  FL— New  Smyrna  Beach 

Muni,  NDB  RWY  29,  Orig 
Pensacola,  FL— Pensacola  Regional,  RADAR- 

1,  Amdt.  3 
St.  Petenburg-Clearwater,  FL— St. 
Petersbui^Clearwater  Intl,  VOR  RWY  17L. 
Amdt.  11 
St.  Petersburg-Clearwater,  FL — St. 
Petersburg-Clearwater  Intl,  LOC  BC  RWY 
35R,  Amdt.  14 
St.  Petefsburg-Clearwater,  FL — St. 
Petersburg-Clearwater  Intl,  NDB  RWY  17L. 
Amdt.  20 
St.  Petersburg-Clearwater,  FL — St. 
Petersburg-Clearwater  Intl.  ILS  RWY  17L. 
Amdt,  19 
Cairo,  GA— Cairo-Grady  County,  NDB  RWY 

12,  Amdt.  3 
Thomasville.  CA— Thomasville  Muni,  VOR 

RWY  22,  Amdt.  11,  Cancelled 
Welsh,  LA— Welsh.  VOR/DME  RWY  6, 

Amdt.  3 
Bedford.  MA— Laurence  G,  Hanscom  Fid, 

NDB  RWY  29.  Amdt.  4 
Pascagoula,  MS— Jackson  County.  VOR  RWY 

18,  Asidt.  9 
Pascagoula,  MS— Jackson  County.  NDB-A, 

Amdtl 
Pascagoula.  MS — Jackson  County,  RNAV 

RWY  13.  Amdt  3 
St.  Louia.  MO— Umbert/St  Louis  Intl.  ILS 

RWY  30R.  Amdt.  4 
Matawan,  NJ— Marlboro.  VOR-A.  Amdt.  1 
Matawan,  NJ- Marlboro,  RNAV  RWY  9, 

Amdt.  1 
Old  Bridige.  NJ— Old  Bridge,  VOR  RWY  24. 

Amdt.  3 
Truth  or  Consequences,  NM — ^Truth  or 

Consequences  Muni,  VOR-A.  Amdt.  9 
Lumberton,  NC — Lumberton  Muni,  VOR 

RWY  13,  Amdt.  7 
Waxhaw,  NC— Jaars-Townsend,  VOR/DME- 

A,  Amdt.  3 
Wilkesboro,  NC— Wilkes  County,  NDB  RWY 

24,  Amdt.  6 
Tulsa,  OK— Tulsa  Intl,  RNAV  RWY  17L, 

AmA.  3,  Cancelled 
Tulsa,  OK— Tulsa  Intl,  RNAV  RWY  35R, 

Amdt.  2,  Cancelled 
Ahooi»,  PA— Altoona-Blair  County.  VOR-A. 

Amdt.  3 
Altoona,  PA— Altoona-Blair  County.  ILS 

RWY  20,  Amdt.  4 
Greentille,  SC — Greenville  Downtown,  ILS 

RWY  36,  Amdt.  27 
North  Myrtle  Beach,  SC— Grand  Strand.  ILS 

RWY  23,  Amdt.  8 
Knoxville,  TN— Knoxville  Downtown  Island. 

VOR/DME-B,  Amdt.  3 
Houston,  TX— Ellington  Field,  VOR/DME  or 

TACAN  RWY  4,  Amdt.  1 
Houston,  TX— Ellington  Field,  VOR/DME  or 

TACAN  RWY  17R,  Amdt.  1 
Houston.  TX— Ellington  Field,  VOR/DME  or 

TACAN  RWY  22,  Amdt.  1 
Houstbn,  TX— Ellington  Field,  VOR/DME  or 
TACAN  RWY  35L.  Amdt.  1 


Houston.  TX— Ellington  Field.  ILS  RWY  17R, 

Amdt.  1 
Houston.  TX^Ellington  Field.  ILS  RWY  35L. 

Amdt.  1 
Port  Isabel.  TX— Port  Isabel-Cameron 

County.  VOR-A,  Amdt.  4  ' 

Port  Isabel,  TX— Port  Isabel-Cameron 

County,  VOR/DME-B,  Amdt.  1 
Walla  Walla,  W A— Walla  Walla  City 

County,  VOR  RWY  2,  Amdt.  10 
Walla  Walla,  WA— Walla  Walla  City 

County,  VOR  RWY  16,  Amdt.  11 
Walla  Walla,  WA— Walla  Walla  City 

County,  NDB  RWY  20,  Amdt.  5 
Walla  Walla.  WA— Walla  Walla  City 

County,  ILS  RWY  20,  Amdt.  5  , 

.  .  .  Effective  April  9. 1987 

Jefferson  City,  MO— Jefferson  City  Meml, 

VOR  RWY  12,  Amdt.  13,  Cancelled 
Jefferson  City,  MO— Jefferson  City  Meml, 

VOR  RWY  30,  Amdt.  10,  Cancelled 
Jefferson  City,  MO— Jefferson  City  Meml, 

LOC  RWY  30.  Amdt.  5 
Wilkes-Barra/Scranton,  PA— Wilkes-Barre/ 

Scranton  Intl,  NDB-A,  Amdt.  15 
Wilkes-Barre/Scranton,  PA— Wilkes-Barre/ 

Scranton  Intl,  ILS  RWY  4,  Admt.  32 
Wilkes-Barre/Scranton,  PA— Wilkes-Barre/ 

Scranton  Intl,  RADAR-1,  Admt.  11 

.  .  .  Effectiva  March  13. 1987 

Clarksburg,  VW— Benedum.  ILS  RWY  21. 
Amdt.  11 

.  .  .  Effectiva  March  12. 1967 
Providence.  RI — Theodore-Francis  Green 
State.  ILS  RWY  5R.  Amdt.  12 

The  FAA  published  an  Amendment  in 
Docket  No.  25203.  Amdt.  No.  1342  to  Part 
97  of  the  Federal  Aviation  Regulations 
{VOL  52  PR  No.  51  Page  8245;  dated 
Tuesday,  March  17. 1987)  under  Part  97 
Effective  7  May  87  which  is  hereby 
amended  as  follows: 

Honolulu,  HI— Honolulu  Intl.  VOR  or 

TACAN-A.  Amdt.  1.  Eff  7  MAY  87  should 

read 
Honolulu,  m— Honolulu  Intl,  VOR  or 

TACAN-A.  Amdt.  1,  Eff  9  APR  87 
Honolulu,  m— Honolulu  Intl,  VOR/DME  or 

TACAN-B,  Amdt.  1.  Eff  7  MAY  87  should 

read 
Honolulu.  HI— Honolulu  Intl,  VOR/DME  or 

TACAN^,  Amdt.  1,  Eff  9  APR  87 
Honolulu.  HI— Honolulu  InU,  LDA/DME 

RWY  26L.  Amdt.  5,  Eff  7  MAY  87  should 

read 
Honolulu,  HI— Honolulu  Intl,  LDA/DME 

RWY  26U  Amdt.  5,  Eff  9  APR  87 
Honolulu,  HI— Honolulu  Intl,  NDB  RWY  8L 

Amdt.  19,  Eff  7  MAY  87  should  read 
Honolulu,  HI— Honolulu  Intl,  NDB  RWY  8L. 

Amdt.  19,  Eff  9  APR  87 
Honolulu,  HI— Honolulu  Intl,  ILS  RWY  4R. 

Amdt.  11,  Eff  7  MAY  87  should  read 
Honolulu,  HI— Honolulu  Intl,  ILS  RWY  4R. 

Amdt.  11,  Eff  9  APR  87 
Honolulu,  HI— Honolulu  Intl,  ILS  RWY  8L, 

Amdt.  21,  Eff  7  MAY  87  should  read 
Honolulu.  HI.  Honolulu  Intl.  ILS  RWY  8L. 
Amdt.  21.  Eff  9  APR  87 
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§97.25    [Amended] 

The  FAA  published  an  Amendment  in 
Docket  No.  25203,  Amdt.  No.  1342  to  Part 
97  of  the  Federal  Aviation  Regulations 
(VOL  52  FR  No.  51  Page  8245;  dated 
Tuesday.  March  17. 1987)  under  §  97.25 
Effective  7  May  87  which  is  hereby 
amended  as  follows: 

St.  Marys.  AK— St.  Mary's,  LOC/DME  RWY 
16  Amdl.  1,  Eff  7  MAY  87  should  read 

St.  Mary's,  AK,  St.  Marys,  LOC/DME  RWY 
16  Amdt.  1.  Eff  24  FEB  87 

(FR  Doc.  87-6919  Filed  3-27-87;  8:45  am) 

BILiJNG  CODE  4t10-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  6  and  178 
[T.D.  87-42] 

Overflight  Exemptions  for  Private 
Aircraft 

agency:  us.  Customs  Service. 
Department  of  the  Treasury. 
action:  Interim  rule;  solicitation  of 
comments. 


summary:  This  document  sets  forth 
interim  amendments  to  the  Customs 
Regulations  that  modify  the  overflight 
exemption  program  for  private  aircraft. 
If  exempted,  private  aircraft  arriving  in 
the  U.S.  from  foreign  countries  in  the 
Eastern  Hemisphere  south  of  the  U.S. 
may  overfly  a  Customs  designated 
airport  along  the  southern  U.S.  border 
and  proceed  to  another,  typically  more 
interior,  airport  where  Customs 
inspectional  services  are  available.  The 
regulations  provide  for  the  continuation 
of  overflight  exemptions  but  with  more 
stringent  application  procedures.  Also, 
new  restrictions  on  the  actual  conduct  of 
overflights  such  as  equipment  necessary 
on  the  aircraft  and  minimum  flying 
altitudes  will  enhance  narcotic 
enforcement  efforts  by  aiding  in  radar 
tracking  of  aircraft  using  overflight 
exemptions. 

This  action  is  being  taken  as  part  of 
Customs  continuing  efforts  to  interdict 
narcotic  smuggling  in  the  southern 
portion  of  the  U.S.  The  principal  mode  of 
transportation  used  to  smuggle  cocaine 
and  cocaine  products  into  the  U.S.  is 
general  aviation  aircraft  and  the 
principal  source  of  such  products  is 
South  America.  These  regulations  will 
close  a  loophole  in  interdiction  efforts 
concerning  a  large  volume  of  air  traffic 
traveling  from  the  direction  of  narcotic 
source  countries.  Aircraft  that  are 
allowed  to  bypass  Customs  inspection 
at  or  very  near  the  U.S.  border  can  be 
used  by  smugglers  for  illegal  activities 


between  the  border  and  more  interior 
inspectional  sites.  These  regulations  will 
simplify  the  tracking  of  aircraft,  reduce 
the  possibility  of  air  drops  or  "touch  and 
go"  smuggling  by  aircraft  with  overflight 
exemptions,  and  allow  the  reallocation 
of  resources  now  spent  on  processing 
overflight  exemptions  into  active  dnig 
interdiction  efTorts. 

dates:  Effective  March  30, 1987.  Written 
comments  must  be  received  on  or  before 
May  29, 1987. 

address:  Written  comments  (preferably 
in  triplicate)  must  be  submitted  to  and 
may  be  inspected  at  the  Regulations 
Control  Branch.  Room  2426,  U.S. 
Customs  Service.  1301  Constitution 
Avenue,  NW..  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT 
Dennis  Benjamin,  Office  of  Passenger 
Enforcement  and  Facilitation  (202-566- 
5608). 

SUPPUUIENTARY  INFORMATION: 
Background 

As  part  of  Customs  effort  to  combat 
the  problem  of  drug  smuggling  by  air,  in 
1975  the  Customs  Regulations  were 
amended  to  add  a  new  §  6.14  (19  CFR 
6.14).  that  provides  in  part  that  private 
aircraft  arriving  in  the  U.S.  via  5ie  U.S.- 
Mexican border  must  provide  a  notice  of 
intended  arrival  with  Customs  (T.D.  75- 
201,  40  FR  33203).  The  section  further 
provides  that  these  private  aircraft  must 
land  at  any  one  of  the  designated 
airports  near  the  U.S.-Mexican  border. 
The  purpose  of  this  regulation  was  to 
provide  Customs  with  increased 
enforcement  efficiency  by  providing 
tight  control  over  air  traffic  arriving 
from  the  direction  of  countries  that  are 
major  sources  of  illegal  drugs  destined 
for  the  U.S. 

In  our  diligence  to  fight  the  national 
epidemic  of  illegal  drugs.  Customs  has 
amended  §  6.14,  Customs  Regulations, 
several  times  since  1975.  Amendments 
have  included  extending  coverage  to 
private  aircraft  arriving  via  the  Pacific, 
Gulf  of  Mexico,  or  Atlantic  coasts  (T.D. 
83-192;  48  FR  41381);  expanding 
coverage  by  modifying  die  definition  of 
private  aircraft  (T.D.  84-236;  49  FR 
46885);  and  extending  the  coverage  to 
include  some  flights  arriving  from  Puerto 
Rico  and  all  flights  arriving  from  the  U.S. 
Virgin  Islands,  increasing  from  15 
minutes  to  one  hour  the  minimum  time 
required  for  notice  to  be  given  prior  to 
penetrating  U.S.  air  space,  and  requiring 
aircraft  seeking  exemption  from  landing 
requirements  to  be  equipped  with 
functioning  transponders  (T.D.  86-72;  51 
FR  11004). 

Most  recently  Customs  amended 
§  6.14(g)  by  removing  San  Diego 
International  Airport  (Lindbergh  Field) 


from  the  list  of  designated  airpons. 
Customs  discovered  that  smugglers 
were  taking  advantage  of  Lindbergh 
Field's  location  15  miles  from  the  U.S.- 
Mexican border  to  engage  in  smuggling 
after  crossing  the  border,  but  before 
reporting  for  inspection  at  Lindbergh 
Field.  (T.D.  86-146;  51  FR  27836). 

Customs  now  finds  it  necessary  to 
amend  §  6  14(f),  concerning  exemptions 
from  the  landing  requirements.  These 
exemptions,  called  overflight 
exemptions,  allow  private  aircraft 
arriving  in  the  U.S.  from  foreign 
countries  in  the  Western  Hemisphere 
south  of  the  U.S.,  to  overfly  a  Customs- 
designated  airport  along  the  southern 
border  and  proceed  to  another,  typically 
more  interior,  airport  where  Customs 
inspectional  services  are  available. 

Customs  is  of  the  opinion  that  the 
existing  overflight  exemption  program 
constitutes  an  unnecessary  loophole  in 
our  drug  interdiction  efforts.  The 
principal  source  of  cocaine  and  cocaine 
products  is  South  America,  and  the 
principal  mode  of  transportation  used  to 
smuggle  such  contraband  into  the  U.S.  is 
general  aviation  aircraft.  By  enhancing 
the  overflight  exemption  program. 
Customs  will  achieve  the  tight  control 
over  air  traffic  coming  from  the  direction 
of  major  drug  source  countries  that  is 
necessary  to  effectively  combat  the 
epidemic  of  illegal  drugs  afflicting  the 
U.S.  When  aircraft  are  allowed  to 
bypass  Customs  inspection  at  or  very 
near  the  border,  smugglers  have 
excessive  opportunity  to  engage  in 
illegal  activities  between  the  border  and 
more  interior  inspectional  sites. 

Smugglers  can  take  advantage  of  an 
overflight  exemption  and  engage  in 
"touch  and  go"  or  air  drop  smuggling  of 
illegal  drugs  and  contraband.  "Touch 
and  go"  smuggling  involves  aircraft 
crossing  the  U.S.  border  and  landing  and 
quickljrunloading  illegal  drugs  or 
contraband  before  flying  to  the  airport 
at  which  they  will  report  for  inspection. 
Air  drop  smuggling  involves  flying  very 
low  over  some  point  between  the  border 
and  the  airport  at  which  they  will  report 
for  inspection,  pushing  illegal  drugs  or 
contraband  out  of  the  aircraft  to  be 
retrieved  on  the  ground,  and  continuing 
on  to  the  airport. 

Modified  Procedure 

The  application  procedure  for 
overflight  exemptions  is  being  modified 
to  allow  only  U.S.  based  companies  or 
individuals  to  apply.  This  is  necessary 
because  Customs  must  thoroughly 
investigate  the  background  of  all 
applicants  and  only  has  access  to  such 
detailed  information  on  those  that  are 
U.S.  based.  Also,  individual  applications 
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from  each  pilot  or  crewmember  intended 
to  participate  in  an  overflight  must 
accompany  the  general  overflight 
application.  To  enhance  enforcement 
efforts,  applications  will  only  be 
considered  from  applicants  flying 
aircraft  equipped  with  mode  C 
transponders  that  will  be  able  to 
conduct  overflights  at  a  minimum 
altitude  of  12,500  feet  mean  sea  level. 
This  will  enable  accurate  radar 
identification  and  tracking  of  overflight 
aircraft. 

The  modification  of  the  overflight 
exemption  program  will  benefit  Customs 
in  four  principal  ways.  (1)  Tracking  of 
general  aviation  aircraft  will  be 
simplified.  With  a  reduction  in  the 
number  of  overflight  exemptions,  at 
least  92  percent  of  the  general  aviation 
aircraft  arriving  from  a  foreign  country 
crossing  the  southern  border  will  have 
to  make  an  initial  landing  for  inspection 
at  the  designated  airports  before 
proceeding  to  their  designation.  (2) 
Parties  holding  an  overflight  exemption 
would  no  longer  have  a  potential 
advantage  in  smuggling  through  the  use 
of  their  overflight  exemptions  to  air-drop 
illegal  drugs  and  contraband  or  to 
"touch  and  go"  before  reporting  for 
Customs  inspection.  (3)  Customs  would 
be  able  to  concentrate  its  specialized 
aircraft  inspection  resources  at  the 
designated  airports.  (4)  Customs  would 
save  a  considerable  number  of 
manhours  per  year  now  spent 
processing  overflight  exemption 
applications  since  the  modified 
overflight  program  will  result  in  fewer 
applications.  The  time  saved  by 
Customs  officers  in  not  processing 
applications  could  be  re-deployed  to 
interdict  narcotics  smugglers. 

Customs  is  aware  of  the 
inconvenience  that  these  modifications 
will  cause  affected  parties.  However,  we 
are  of  the  opinion  that  the  increasing  use 
of  general  aviation  aircraft  to  smuggle 
narcotics  into  the  U.S.  warrants  the 
scope  and  immediacy  of  our  actions. 
Accordingly,  commencing  on  the 
effective  date  of  these  interim 
regulations,  all  applications  will  be 
judged  by  the  criteria  set  forth  in  this 
document. 

Comments 

Before  adopting  the  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
(preferably  in  triplicate)  timely 
submitted.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552],  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4)  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b]),  on 


normal  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch.  Customs 
Service  Headquarters,  Room  2426, 1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20228. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements 

The  severity  of  the  drug  problem  in 
the  U.S.  is  well  documented.  Customs  is 
always  looking  for  weak  links  in  our 
drug  interdiction  efforts  and  when 
found,  seeks  to  correct  them  as 
expeditiously  as  possible.  The  overflight 
exemption  program  is  providing  a 
loophole  in  our  enforcement  efforts  that 
could  be  allowing  illegal  drugs  and 
contraband  to  enter  the  U.S.  Therefore. 
Customs  has  determined  that  it  would 
be  contlary  to  the  public  interest  to 
unnecessarily  delay  the  modifications  to 
the  overflight  exemption  program 
contained  in  the  interim  regulations. 
Accordingly,  it  has  been  determined  that 
pursuant  to  5  U.S.C.  553{b)(B),  notice 
and  public  procediu-e  are  contrary  to  the 
public  interest.  For  the  same  reasons,  a 
delayed  effective  date  is  being 
dispensed  with  in  accordance  with  5 
U.S.C.  553(d)(3). 

Executive  Order  12291 

This  is  not  a  "major  rule"  as  defined 
in  §  1(b)  of  E.0. 12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required- 
Regulatory  Flexibility  Act 

Under  the  provision  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  it  is 
certified  that  these  amendments  will  not 
have  a  significant  economic  impact  on  a 
substatitial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  reporting  requirements  in  these 
interim  regulations  are  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  Accordingly,  the  document 
has  been  submitted  to  and  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  control  number  1515-0153. 

List  of  Subjects 

19  CFH  Part  6 

Customs  duties  and  inspection. 
Imports,  Air  Carriers.  Aircraft,  Airports. 

19  CFB  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collections  of  information. 

Amendments  to  the  Regulations 

Parts  6  and  178,  Customs  Regulations 
(19  CFR  Parts  6, 178),  are  amended  as 
set  fotth  below: 


PART  178— APPROVAL  OF 
INFORMATION  COLLECTION  I 

REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  1624,  44 
U.S.C.  3501  et  seq. 

§  178.2    [Amended]  j 

2.  Section  178.2  is  amended  by  j 
inserting  ",  1515-0153",  under  the  ' 
column  headed  "OMB  Control  No.", 
following  the  number  "1515-0098". 
opposite  the  listing  for  §  6.14. 

PART  6— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  6 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(Gen.  Hdnote  11),  1624;  49  U.S.C.  1474. 1509. 

2.  Section  6.14(f)  is  revised  to  read  as 
follows:       I 

§  6.14    Private  aircraft  arriving  from  areas 
south  of  the  ,U.S. 

•     *     <!     *     • 

(f)  Exemptions  from  the  landing 
requirement.  (1)  Companies  principally 
headquartered  in  the  U.S.  or  individuals 
principally  residing  in  the  U.S.  that  have 
operational  control  over  U.S.  registered 
aircraft  required  to  furnish  a  notice  of 
intended  arrival  in  compliance  with 
paragraphs  (a),  (b),  or  (c)  of  this  section 
may  request  an  exemption  from  the 
landing  requirement  specified  in 
paragraph  (d)  of  this  section.  Approval 
of  the  request  and  granting  of  authority 
to  be  exempted  from  the  landing 
requirement  specified  in  paragraph  (d) 
are  at  the  discretion  of  the  district 
director.  The  request  shall  be  submitted 
to  the  district  director  in  charge  of  the 
airport  at  which  the  majority  of  Customs 
processing  of  overflights  is  desired  by 
the  applicant.  Requests  shall  be 
submitted  to  the  appropriate  district        j 
director  at  least  30  days  before  the  [ 

anticipated  first  arrival  if  the  request  is 
for  an  exemption  covering  a  number  of 
flights  over  a  period  of  1  year,  or  at  least 
15  days  before  the  anticipated  arrival  if 
the  request  is  for  a  single  flight.  The 
request  must  be  signed  by  an  officer  of 
the  company  or  by  the  individual,  be 
witnessed  by  a  notary  public  or 
Customs  officer,  and  include  the 
following  information  (Note — Where  the 
Social  Security  number  is  requested, 
furnishing  of  the  SSN  is  voluntary.  The 
authority  to  collect  the  SSN  is  19  U.S.C. 
66  and  1624.  The  primary  purpose  for 
requesting  the  SSN  is  to  assist  in 
ascertaining  the  identity  of  the 
individual  so  as  to  assure  that  only  law 
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abiding  persons  will  be  granted 
permission  to  land  at  interior  airports  in 
the  U.S.  without  first  landing  at  one  of 
the  airports  designated  in  §  6.14(g).  The 
SSN  will  be  made  available  to  Customs 
personnel  on  a  need  to  know  basis. 
Failure  to  provide  the  SSN  may  result  in 
a  delay  in  processing  of  the  application): 

(i)  Aircraft  U.S.  registration  number(s) 
and  manufacturer's  serial  number(s)  for 
all  aircraft  owned  or  operated  by  the 
applicant  that  will  be  utilizing  the 
overflight  exemption; 

(ii)  Identification  information  for  each 
aircraft  including  class,  manufacturer, 
type,  number,  color  scheme,  and  type  of 
engine  (e.g.,  turbojet,  turbofan, 
turboprop,  reciprocating,  helicopter, 
etc.); 

(iii)  A  statement  that  the  aircraft  is 
equipped  with  a  functioning  mode  C 
(altitude  reporting)  transponder  which 
will  be  in  use  during  overflight,  that  the 
overflights  will  be  made  in  accord  with 
instrument  flight  rules  (IFR),  and  that  the 
overflights  will  be  made  at  altitudes  at 
or  above  12,500  feet  mean  sea  level 
(unless  otherwise  instructed  by  Federal 
Aviation  Administration  controllers); 

(iv)  Name  and  address  of  the 
applicant  operating  the  aircraft  (if  the 
applicant  is  a  business  entity,  the 
address  of  the  headquarters  of  the 
business  (include  state  of  incorporation 
if  applicable],  and  the  names,  addresses. 
Social  Security  numbers,  and  dates  of 
birth  of  the  officers  of  the  business); 
name,  address.  Social  Security  number, 
and  date  of  birth  of  the  company  officer 
or  individual  signing  the  application.  If 
the  aircraft  is  operated  under  a  lease, 
the  name,  address.  Social  Security 
number,  and  date  of  birth  of  the  owner  if 
an  individual,  or  the  address  of  the 
headquarters  of  the  business  [include 
state  of  incorporafion  if  applicable],  and 
the  names,  addresses.  Social  Security 
numbers,  and  dates  of  birth  of  the 
officers  of  the  business; 

(v)  Individual,  signed  applications 
from  each  usual  or  anticipated  pilot  or 
crewmember  for  all  aircraft  for  which  an 
overflight  exemption  is  sought  stating 
name,  address.  Social  Security  number. 
Federal  Aviation  Administration 
certificate  number,  and  place  and  date 
of  birth; 

(vi)  A  statement  from  the  individual 
signing  the  application  as  specified  in 
paragraph  (f)(l)(iv)  of  this  section  that 
the  pilot(s)  and  crewmember(s) 
responding  to  paragraph  (f)(l)(v)  of  this 
section  are  those  intended  to  conduct 
overflights,  and  that  to  the  best  of  the 
individual's  knowledge,  the  information 
supplied  in  response  to  paragraph 
(n(l)(v)  of  this  section  is  accurate; 

(vii)  Names,  addresses.  Social 
Security  numbers,  and  dates  of  birth  for 


all  usual  or  anticipated  passengers  (An 
approved  passenger  must  be  on  board  to 
utilize  the  overflight  exemption); 

(viii)  Description  of  the  usual  or 
anticipated  baggage  or  cargo; 

(ix)  Description  of  the  applicant's 
usual  business  activity; 

(x)  Name(s)  of  the  airport(s)  of 
intended  first  landing  in  the  U.S.  Actual 
overflights  will  only  be  permitted  to 
specific  approved  airports.  (See 
paragraph  (f)(4)(iv)  of  this  section); 

(xi)  Foreign  place  or  places  from 
which  flight(s)  will  usually  originate; 
and 

(xii)  Reasons  for  request  for  overflight 
exemption. 

(2)  If  a  private  aircraft  is  granted  an 
exemption  from  the  landing  requirement 
specified  in  paragraph  (d)  of  this 
section,  the  aircraft  must  furnish  notice 
to  Customs  in  accordance  with 
paragraph  (d)  of  this  section  at  least  60 
minutes  before: 

(i)  Crossing  into  the  U.S.  over  a  point 
on  the  Pacific  Coast  north  of  33  degrees 
north  latitude;  or 

(ii)  Crossing  into  the  U.S.  over  a  point 
of  the  Gulf  of  Mexico  or  Atlantic  Coasts 
north  of  30  degrees  north  latitude;  or 

(iii)  Crossing  into  the  U.S.  over  the 
Southwestern  land  border  (defined  as 
between  Brownsville,  Texas,  and  San 
Diego,  California).  Southwestern  land 
border  crossings  must  be  made  while 
flying  in  Federal  Aviation 
Administration  published  airways. 

(iv)  The  notice  shall  be  given  to  a 
designated  airport  specified  in 
paragraph  (g)  of  this  section.  The  notice 
may  be  furnished  directly  to  Customs  by 
telephone,  radio,  or  other  means,  or  may 
be  furnished  through  the  Federal 
Aviation  Administration  to  Customs.  If 
notice  is  furnished  pursuant  to  this 
paragraph,  notice  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section  is 
unnecessary. 

(3)  All  overflights  must  be  conducted 
pursuant  to  an  instrument  flight  plan 
filed  with  the  Federal  Aviation 
Administration  prior  to  the 
commencement  of  the  overflight. 

(4)  The  owner  or  aircraft  commander 
of  a  private  aircraft  granted  an 
exemption  from  the  landing  requirement 
must: 

(i)  Notify  Customs  of  a  change  of 
Federal  Aviation  Administration 
registration  number  for  the  aircraft; 

(ii)  Notify  Customs  of  the  sale,  theft, 
modification,  or  destruction  of  the 
aircraft; 

(iii)  Notify  Customs  of  changes  of 
usual  or  anticipated  pilots  or 
crewmembers  as  specified  in  paragraph 
(f)(l)(v)  of  this  section.  Every  pilot  and 
crewmember  participating  in  an 
overflight  must  have  prior  Customs 


approval  either  through  initial 
application  and  approval,  or  through  a 
supplemental  application  submitted  by 
the  new  pilot  or  crewmember  and 
approved  by  Customs  before 
commencement  of  the  pilot's  or 
crewmember's  first  overflight. 

(iv)  Request  permission  from  Customs 
to  conduct  an  overflight  to  an  airport  not 
listed  in  the  initial  overflight  application 
as  specified  in  paragraph  {f)(l)(x)  of  this 
section.  The  request  must  be  directed  to 
the  district  director  who  approved  the 
initial  request  for  an  overflight 
exemption. 

(v)  Retain  copies  of  the  initial  request 
for  an  overflight  exemption,  all 
supplemental  applications  from  pilots  or 
crewmembers,  and  all  requests  for 
additional  landing  privileges,  as  well  as 
a  copy  of  the  letter  from  Customs  of 
approval  for  each  of  these  requests.  The 
copies  must  be  carried  on  board  any 
aircraft  during  the  conduct  of  an 
overflight. 

(vi)  The  notifications  specified  in  this 
paragraph  must  be  given  to  Customs 
within  5-working  days  of  the  change, 
sale,  theft,  modification,  or  destruction, 
or  before  a  flight  for  which  there  is  an 
exemption,  whichever  occurs  earlier. 

(5)  Applicants  for  overflight 
exemptions  must  agree  to  make  the 
subject  aircraft  available  for  inspection 
by  Customs  to  determine  if  the  aircraft 
is  capable  of  meeting  Customs 
requirements  for  the  proper  conduct  of 
overflight.  Inspections  may  be 
conducted  during  the  review  of  an  initial 
application  or  at  any  time  during  the 
term  of  an  overflight  exemption. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  offices  participated 
in  its  development. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  March  12, 1987. 

Francis  A.  Keating  II, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  87-7007  Filed  3-27-87;  8:45  am] 
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ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  providing  a  safe 
harbor  for  certain  installments  of 
corporate  estimated  tax  due  before  July 
1, 1987.  The  temporary  regulations 
permit  a  corporation  to  compute  its 
installment  payment  or  payments  due 
before  that  date  by  reference  to  its 
taxable  income  for  the  preceding  year  if 
a  subsequent  installment  payment 
brings  the  corporation's  aggregate 
payments  for  the  year  up  to  a  specified 
minimum  amount.  The  regulations  assist 
corporations  in  complying  with  the  law 
despite  the  uncertainty  arising  from  the 
recent  enactment  of  the  Tax  Reform  Act 
of  1986  and  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986. 
EFFECTIVE  DATE  March  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  E.  Grigsby  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  ^4W., 
Washington,  E)C  20224  (Attention: 
CC:LR:T)  (202-34^-0232.  not  a  toll-free 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Tax  Reform  Act  of  1986  (Pub.  L 
99-514, 100  Stat.  2085),  enacted  October 
22, 1986,  and  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (Pub.  L.  99-499, 100  Stat.  1760), 
enacted  October  17, 1986,  made  changes 
to  the  Internal  Revenue  Code  that 
substantially  affect  the  determination  of 
corporate  tax  liabiHty.  For  example,  the 
Tax  Reform  Act  substantially  revised 
Code  Section  55  and  added  new  section 
263A,  relating  to  capitalization  and 
inclusion  in  inventory  costs  of  certain 
expenses.  The  Tax  Reform  Act  requires 
corporations  to  take  the  alternative 
minimum  tax  under  section  55  into 
account  in  computing  their  estimated 
tax  payments.  The  Superfund 
Amendments  and  Reauthorization  Act 
added  new  Code  section  59A,  relating  to 
environmental  tax.  That  Act  requires 
corporations  to  take  the  tax  under 
section  59A  iirto  account  in  computing 
their  estimated  tax  payments.  Sections 
55  and  59A  are  generally  effective  for 
taxable  years  beginning  after  December 
31, 1986.  Section  263A  generally  applies 
to  costs  incurred  after  December  31, 
1986,  in  taxable  years  ending  after  that 
date,  except  that,  in  the  case  of 
inventory  property,  section  263A  applies 
to  coAts  incured  in  taxable  years 
beginning  after  December  31, 1986w 

Because  of  the  substantial  number  of 
changes  to  the  Code,  corporations  may 
be  uncertain  about  the  proper  tax 


treatment  of  rmmerous  items  that  they 
must  take  into  account  in  determining 
their  estimated  tax  liability  for 
estimated  tax  payments  due  before  July 
1, 1987.  As  a  result,  many  corporations 
are  concerned  about  possible  penalties 
under  section  6655  for  failure  to  make 
adequate  installment  payments  of 
estimated  tax  ("the  underpayment 
penalty'^.  Although  some  corporations 
can  avoid  underpayment  penalties  by 
computing  their  estimates  tax  liability 
on  the  basis  of  their  tax  or  their  income 
for  the  preceding  year,  these  special 
rules  are  not  available  to  a  "large 
corporafion,"  that  is,  a  corporation  with 
$1,000,000  or  more  of  taxable  income  in 
any  of  its  last  three  taxable  years.  For 
many  "large  corporations,"  the  only 
practical  method  of  computing 
installment  payments  of  estimated  tax 
that  precludes  an  underpayment  penalty 
is  the  "annuaHzation"  method-Under  the 
"annualization"  method  a  corporation 
projects  its  taxable  income  for  the  entire 
year  on  the  basis  of  its  taxable  income 
for  the  annualization  period.  However, 
because  of  the  substantial  changes  to 
the  Code  many  corporations  may  find  it 
difficult  to  compute  in  a  timely  manner 
their  taxable  income  for  the 
annualization  periods  in  the  first  part  of 
the  year. 

Becattse  of  the  circumstances 
described  above,  the  Commissioner  of 
Internal  Revenue  has  determined  that 
proper  administration  of  the  tax  law 
requireB  that  corporations  using  the 
annualization  exception  be  provided 
with  a  special  "safe  harbor"  for  the 
computation  of  installment  payments  of 
corporate  estimated  tax  due  before  July 
1, 1987. 

Explanation  of  Provisions 

The  temporary  regulations  provide  a 
safe  harbor  for  certain  installment 
payments  of  corporate  estimated  tax 
due  before  July  1, 1987.  The  safe  harbor 
is  computer  by  reference  to  the  regular 
tax  to  which  the  corporation  is  subject, 
but  the  safe  harbor  payment  is  treated 
as  including  any  alternative  minimum 
tax  or  environmental  tax  that  the 
corporation  is  required  to  include  in  its 
estimated  tax  payments.  The  safe 
harbor  is  available  only  with  respect  to 
installment  payments  for  taxable  years 
beginning  after  December  31, 1986. 

Under  the  safe  harbor  provided  in  the 
tempotary  regulations,  a  corporation 
using  the  "annualization"  exception 
provided  in  section  6655(d)(3)  may 
compute  any  installment  payment  of 
estimated  tax  due  before  July  1, 1987,  by 
assuming  that  its  annualized  taxable 
income  for  the  current  year  equals  or 
exceeds  120  p)ercent  of  the  taxable 
income  shown  on  its  return  for  the 


preceding  year  (adjusted  to  eliminate 
any  net  operating  loss  deduction).  The 
foreign  tax  cfedit  for  purposes  of 
computing  the  amount  of  the  safe  harbor 
installment  payment  is  determined  on 
the  basis  of  the  foreign  tax  credit 
allowed  on  the  return  for  the  proceding 
year  (adjusted  for  the  reduction  in  tax 
rates  for  taxable  years  beginning  after 
December  3t,  1988,  and  other  changes  in 
the  foreign  tax  credit  provisions). 

The  safe  harbor  refers  to  the  taxable 
income  shown  on  the  return  for  the 
preceding  year.  A  corporation  that  has 
obtained  an  extension  of  time  to  file  its 
return  for  the  preceding  year  may  be 
required  to  make  one  or  two  installment 
payments  of  estimate  tax  for  the  current 
year  before  it  files  that  return.  However, 
a  corporation  must  estimate  its  taxable 
income  to  determine  the  tentative  tax 
that  it  must  show  on  Form  7004, 
Application  for  Automatic  Extension  of 
Time  to  File  Corporation  Income  Tax 
Return.  Thus,  although  the  corporation 
may  not  yet  have  filed  a  return,  it  will 
have  the  information  that  it  needs  for 
purposes  of  the  safe  harbor. 

A  corporation  may  use  the  safe  harbor 
only  if  it  makes  a  timely  subsequent 
installment  payment  of  estimated  taxes 
that,  when  added  to  the  earlier 
installment  payment  or  payments, 
equals  or  exceeds  the  lesser  of  (i)  45 
percent  of  the  tax  shown  on  its  return 
for  the  year  (67.5  percent,  if  the 
subsequent  installment  is  the  third 
installment  payment  for  the  year)  or  (ii) 
the  amount  required  to  satisfy  the 
annualization  exception  of  section 
6655(d)(3)  (computed  without  regard  to 
the  safe  haAor).  For  purposes  of  the 
temporary  regulations,  the  subsequent 
installment  payment  is  the  first 
installment  payment  of  estimated  tax 
that  is  not  computed  under  the  safe 
harbor.  For  example,  if  a  calendar  year 
corporation  uses  the  safe  harbor  for  the 
first  installment  payment  due  April  15, 
1987,  and  does  not  use  the  safe  harbor 
for  its  second  installment  payment  due 
June  15, 1987,  the  corporation's  second 
installment  payment  is  required  to  equal 
or  exceed: 

(i)  An  amount  equal  to  45%  of  the  tax 
shown  on  its  return  for  the  year,  or 

(ii)  An  amount  sufficient  to  avoid  an 
underpayment  penalty  under  section 
6655(d)(3)  (applied  without  regard  to  the 
safe  harbor). 

If  a  calendar  year  corporation  uses  the 
safe  harbor  for  both  the  first  and  second 
installment  payments,  the  corporation's 
third  installment  payment  due 
September  15, 1987.  is  required  to-  equal 
or  exceed: 

(i)  An  aitiount  eqaal  to  87.5%  of  the 
tax  shown  on  its  return  for  the  year,  or 
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(ii)  An  amount  sufficient  to  avoid  an 
underpayment  penalty  under  section 
6655(d)(3)  (applied  without  regard  to  the 
safe  harbor). 

If  a  corporation  fails  to  make  the 
necessary  subsequent  installment 
payment,  it  may  be  subject  to  the 
underpayment  penalty  under  the  usual 
rules  for  any  earlier  installment 
payment.  However,  §  1.6655-2T(c)(5)  of 
the  temporary  regulations  includes  a 
limitation  on  the  aggregate  amount  of 
penalty  that  may  be  assessed  on  any 
earlier  installment  payments.  The 
limitation  equals  the  penalty  that  would 
be  assessed  on  the  deficiency  in  the 
subsequent  installment  payment  if  the 
deficiency  were  treated  as  an 
underpayment  of  estimated  tax. 

Nonapplicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Analysis 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  R^ulatory  Flexibility  Act  [5  U.S.C. 
chapter  6). 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Paul  A.  Francis, 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.6654-1— 
1.6696-1 

Income  taxes.  Administration  and 
procedure,  Penalties.  Additions  to  tax. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

PART 1-{  AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.*  *  * 

Par.  2.  New  §  1.6655-2T  is  added 
immediately  after  {  1.6655-2  to  read  as 
follows: 


§  1.6655-2T    Sate  hart>or  for  certain 
installments  of  tax  due  t>efore  July  1, 1987 
(temporary). 

(a)  Applicability — (1)  Safe  harbor. 
The  safe  harbor  provided  by  paragraph 

(b)  of  this  section  applies  only  to 
installment  payments  of  corporate 
estimated  tax  required  to  be  made 
before  July  1. 1987.  for  taxable  years 
beginning  in  1987. 

(2)  Subsequent  payment.  The 
requirement  that  a  corporation  using  the 
safe  harbor  provided  by  this  section 
make  a  timely  subsequent  installment 
payment  in  accordance  with  paragraph 

(c)  of  this  section  applies  with  respect  to 
the  corporation's  first  installment 
payment  ("the  subsequent  installment 
payment")  of  estimated  tax  required  to 
be  made  after  the  last  payment 
computed  under  the  safe  harbor  rule. 

(3)  Section  inapplicable  to  new 
corporation.  This  section  shall  not  apply 
in  the  case  of  any  corporation  whose 
first  taxable  year  began  after  December 
31, 1986. 

(b)  Safe  harbor  for  use  of 
annuolization  exception — (1)  In  general. 
A  corporation  computing  an  installment 
payment  of  estimated  tax  using  the 
annualization  exception  provided  in 
section  6655(d)(3)  will  not  be  subject  to 
an  addition  to  tax  under  section  6655 
with  respect  to  an  installment  payment 
of  estimated  tax  that  satisfies  the 
requirements  of  this  paragraph  (b). 
except  as  provided  in  paragraph  (c)  of 
this  section.  For  purposes  of  this 
paragraph  (b) — 

(i)  A  corporation  shall  assume  that  its 
annualized  taxable  income  for  the 
current  year  equals  or  exceeds  120 
percent  of  the  taxable  income  shown  on 
its  return  for  the  preceding  taxable  year, 
and 

(ii)  The  term  "tax"  as  used  in  section 
6655(d)(3)  shall  be  defined  by  reference 
to  section  6655(f)  without  regard  to 
section  6655(f)(1)  (B)  and  (C)  (that  is, 
without  regard  to  the  alternative 
minimum  tax  imposed  by  section  55  or 
the  environmental  tax  imposed  by 
section  59A). 

(2)  Special  rules  for  determining 
taxable  income  for  preceding  year.  For 
purposes  of  paragraph  (b)(l)(i)  of  this 
section,  the  taxable  income  shown  on 
the  return  of  the  corporation  for  its 
preceding  taxable  year  shall  be — 

(i)  Adjusted  to  eliminate  any  net 
operating  loss  deduction  taken  into 
account  in  that  preceding  year,  and 

(ii)  Annualized,  if  that  preceding  year 
was  of  less  than  12  months. 

(3)  Credits  taken  into  account — (i)  In 
general.  In  computing  the  amount  of  an 
installment  payment  under  paragraph 
(b)(1)  of  this  section,  the  corporation 
may  take  into  account  any  credits 


against  tax  that  are  permitted  to  be 
taken  into  account  under  section 
6655(d)(3)  for  the  current  taxable  year. 

(ii)  Foreign  tax  credit.  For  purposes  of 
paragraph  (b)(3)(i)  of  this  section,  the 
amount  of  foreign  tax  credit  that  is 
permitted  to  be  taken  into  account  for 
the  current  taxable  year  is  equal  to  the 
foreign  tax  credit  allowed  for  the 
preceding  taxable  year  multiplied  by  the 
fraction  specified  in  the  following 
sentence.  The  numerator  of  the  fraction 
is  the  highest  tax  rate  applicable  for  the 
taxable  year  under  section  11,  as 
adjusted  under  section  15,  and  the 
denominator  is  46  percent.  This 
alternative  computation  of  the  foreign 
tax  credit  is  applicable  only  for 
purposes  of  computing  a  safe  harbor 
installment  payment  under  paragraph 
(b)  of  this  section  and  cannot  be  applied 
for  other  estimated  tax  purposes. 

(4)  Net  operating  loss  carryover.  A 
corporation  that  has  a  net  operating  loss 
carryover  as  of  the  first  day  of  the 
taxable  year  for  which  the  estimated  tax 
is  being  paid  may  use  that  carryover  to 
reduce  the  annualized  taxable  income 
referred  to  in  paragraph  (b)(l)(i)  of  this 
section.  For  example,  if  a  corporation 
with  a  net  operating  loss  carryover  of 
$3,000  had  taxable  income  of  $10,000  in 
1986,  it  may  use  the  carryover  to  reduce 
its  annualized  taxable  income  to  $9,000. 
(($10,000  X  120%)  -  3.000). 

(c)  Corporation  must  bring  aggregate 
payments  to  required  level  through 
timely  subsequent  installment — (1)  In 
general.  A  corporation  using  the  safe 
harbor  provided  by  paragraph  (b)  of  this 
section  shall  make  a  timely  subsequent 
installment  payment  of  estimated  tax  in 
an  amount  sufficient  to  satisfy  the 
requirements  of  either  paragraph  (c)(3) 
or  paragraph  (c)(4)  of  this  section. 

(2)  Applicable  percentage.  For 
purposes  of  this  paragraph  (c).  the 
applicable  percentage  is — 

(i)  45  percent  (50  percent  X  90 
percent),  if  the  subsequent  installment 
payment  is  the  second  installment 
payment  for  the  taxable  year,  or 

(ii)  67.5  percent  (75  percent  X  90 
percent),  if  the  subsequent  installment 
payment  is  the  third  installment 
payment  for  the  taxable  year. 

(3)  Annualization  exception.  The 
subsequent  installment  payment  of  a 
corporation  satisfies  the  requirements  of 
this  paragraph  (c)(3)  if  the  amount  of  the 
payment  is  sufficient  to  satisfy  the 
requirements  of  section  6655(d)(3)  with 
respect  to  all  applicable  taxes  specified 
in  section  6655(fi.  Thus,  the  corporation 
must  determine  its  annualized  taxable 
income  under  section  6655(d)(3)(A)  (ii) 
or  (iii),  whichever  is  applicable,  and 
compute  the  resulting  tax.  The  resulting 
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tax  shall  include  the  ail«rnative 
minimum  tax  under  section  55  and  the 
environneiUal  tax  under  seclion  59A 
and  may  take  credits  into  account  to  the 
extent  permitted  under  section 
6655(d)(3).  The  sum  of  this  subsetvuent 
installment  payment  and  the  earlier 
installment  payment  or  payments  oi  the 
corporation  niust  equal  or  exceed  the 
applicable  percentage  of  the  tajc  so 
computed.  In  determining  whether  the 
corporation  has  satisfied  the 
requirements  of  section  6655(d)(3)(A)  (ii) 
or  (iii)  with  respect  to  the  subsequent 
installment,  the  safe  harbor  provided  in 
paragraph  (b)(1)  q£  this  section  shall  not 
apply. 

(4)  Installment  payments  equal  to 
applicable  percentage  of  tax  shown  on 
return.  The  subsequent  installment 
paymeat  of  a  corporation  satisfies  the 
requirement  of  this  paragraph  (c)(4)  if 
the  sum  of  that  payment  and  the  earHer 
instailraent  payment  or  paymenta  of  the 
corporatioa  equals  or  exceeds  the 
applicable  percentage  of  the  tax  shown 
on  the  return  of  the  corporation  for  the 
taxable  year  to  which  the  installment 
payments  relate.  The  tax  shown  on  the 
return  includes  all  taxes  ^ecifie^  id 
section  6656(0. 

(5)  Consequence  of  corpomtioit'g 
failure  to  satisfy  requirements  for 
subsequent  installment — (i)  In  general. 
If  a  corporation  fails  to  satisfy  the 
requirements  set  out  in  this  paragraph 
(c),  the  corporation  shall  lose  the  benefit 
of  the  safe  harbor  provided  by 
paragraph  (b)(1)  of  this  section. 

(ii)  Limit  on  penalty.  The  aggregate 
underpayment  penalty  with  respect  to 
any  installment  payment  or  payments 
for  which  a  corporation  loses  the  benefit 
of  the  safe  harbor  under  paragraph 
(c)(5)(i)  of  this  section  shall  be  limited  to 
the  "shortfall  penalty  amount."  The 
shortfall  penalty  amount  is  the  penalty 
that  would  be  imposed  under  section 
6655(a)  if  there  were  an  underpayment 
of  the  subsequent  installnient  payment 
equal  to  the  excess  of — 

(A)  The  amount  required  to  be  paid, 
as  determined  under  this  paragraph  (c), 
on  or  before  the  due  date  of  the 
subsequent  installment  payment,  over 

(B)  The  amount  actually  paid  on  or 
before  such  date  with  respect  to  the 
subsequent  installment  payment. 

For  purposes  of  this  determination,  the 
period  of  the  underpayment  shall  run 
from  the  due  date  of  the  subsequent 
installment  payment  until  the  earlier  of 
the  dates  specified  in  section  6655(c)  (1) 
or  (2). 

(iii)  Example.  The  provisions  of  this 
paragraph  (c)(5)  may  be  illustrated  by 
the  lollowing  example: 


Example.  Corporatitm  Ni  whick  use*  the 
calendar  year  as  iU  taxable  year,  reiie»  on 
the  safe  harbor  provided  by  paragra|ih  (b)  ol 
this  section  for  its  firs)  two  installment 
paymenti  of  estimated  tax  for  1987.  M  i* 
required  by  this  paragraph  (c)  to  make  a 
timely  subsequent  installment  payment  of 
$1,000,000  by  September  15, 1967.  but  M's 
actual  inst«liment  payment  by  that  date  is 
only  $990,000.  Becanae  of  this  shortfall  M 
loses  the  benefit  of  the  safe  harbor  and  is 
subject  to  underpayment  penalties  with 
respect  t«  the  first  two  instailBaents.  The 
aggregate  penalties  with  respect  to  those  two 
installmwits,  however,  cannot  exceed  the 
amount  of  the  underpayment  penalty  to 
which  N4  wonld  be  subject  if  there  were  an 
unjterpayment  of  SlftOOO  with  respect  to  the 
September  15, 1987,  mstallment  peymen*. 
Such  penalties  are  independent  of  any 
penalty  that  may  apply  with  respect  to  M*» 
third  installment  payment  under  the  nonsol 
rules  of  aectioQ  6655. 

(d)  Example.  The  provisions  of  this 
section  may  be  illHStrated  by  the 
following  example: 

Example,  (f)  Corporation  X  (wtrich  is  not  a 
life  insunance  company)  uses  as  its  taxable 
year  a  fiscal  year  ending  on  January  31  and  is 
requiredito  pay  an  instaHment  of  estimatetJ 
income  Ibx  by  M^  1&.  T9S7,  for  its  taxable 
year  beginning  oa  Fetmiary  1. 1987.  0>  its 
return  far  the  taxable  yestr  eadng  tanuary  It, 
1987,  which  wa&  a  yvar  of  12  moatbs,  X 
reported  taxable  income  of  $10,00a000 
($9,000,000  of  which  was  oidinary  ioconxe  and 
$1,000,000  of  which  was  net  capital  gain)  and 
did  not  claim  any  net  operating  loss 
deduction.  As  of  February  1, 1987.  X  has  no 
net  operating  loss  carryforwards  and  no 
credit  carryforwards.  X  has  no  credits  against 
tax  that  are  permitted  to  be  taken  into 
accoont  under  section  e«65(d)(31  for  1967.  If  X 
uses  the  safe  harbor  provided  in  para^aph 
(b)(1)  of  thia  section.  X  must  make  by  May  15, 
1987,  an  installment  payment  of  estimated  tax 
of  at  least  $1,037,836,  computed  as  follows: 

(1)  Taxable  income  shown  on 
return     for     taxable     year 

ending  on  January  31,  1967 $10,000,000 

(2)  Annualized  taxable  income 
for  taxable  year  ending  Jan- 
uary 31,  1968,  determined 
pursuant  to  paragraph  (b)il) 
of      this       section       (Item 

(i)xiao96} $i2,ooaooo 

(Note:         120%xordinary        income         of 
$9,ooo,ooo=$io.aoo,ooo: 

120%xnet  capital  gain  of 

$1  ,ooaooo= $1,200,000) 

(3)  Tax  on  annualized  taxable 
income  (Item  2)  using  rates 
under  section  11  and  1201, 
taking  into  account  section 
15,  applicable  to  the  taxable 

year  ending  January  31, 1988...      $4,612,603 

(4)  Amount  described  in  sec- 
tion 6655(d)(3)(A)(il  (Item 
(3)x2».5%) $1,037,838 


(ii)  To  preclude  imposition  of  an  addition  to 
tax  under  section  6655  with  respect  to  its 


May  1&.  1987,  installment  payment  X  must 
make  by  July  15, 1987,  a  second  installment 
payment  of  estimated  tax  sufficient  to  bring 
its  aggregate  payments  to  the  minimum  level 
required  under  paragraph  (c)  of  this  section. 

(iii)  X  may  satisfy  the  requiremenls  of 
paragraph  (c)f3T  of  this  section  by  making  a 
second  instalftnent  payment  sufficient  to 
bring  X  withoi  the  exception  provided  in 
section  6655{dK31.  Thus,  if  X  determines 
under  that  section  that  the  aggregate  of  X's 
installmeat  payments  of  estimated  tax  by  (aly 
15. 1987.  must  equal  at  least  $3,000,000,  X  may 
obtain  the  benefit  of  the  safe  harbor  provided 
in  paragraph  (b)(1)  of  this  section  with 
respect  to  the  May  15, 1987,  rnstaltment 
payment  by  making  a  fimdy  second  ; 

installment  payment  of  $1,9K,184 
($3,00a00O-»l,037,«36).  i 

(iv)  Even  if  X  fails  to  satisfy  the 
requirements  of  paragraph  (c)(3);  of  this 
section,  X  may  obtain  the  benefit  of  the  safe 
harbor  Jbr  the  May  15, 1987,  instaHment 
payment  if  X's  second  installment  payment, 
when  aggregated  with  the  first  payment, 
equals  at  least  45  percent  of  the  tax 
(including  the  alternative  minirmim  tax  mnfer 
section  ,%  sfid-  the  environmentaf  tax  under 
section  SQA)*  shown  on  X's  return  for  X's 
taxable  year  begiming  on  February  1. 19W. 
Thus,  if  the  tax  shown  on  that  return  is 
$6,000,000.  X's  second  installment  payment 
under  paragraph  (cJf+T  of  this  section  must  b* 
at  least  $1,662,164.  computed  as  follows: 

45  percent  of  $8»G0a08O S2,70a00a 

less  first  payment l,037,a3» 

Minimum  second  instalhnent $1,662,164 


There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,,  it  is  foand  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  pabUc  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 
Approved.-  March  24, 1987. 

).  Roger  Mentz, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  87-6719  Filed  3-24-87;  3:17  pm) 
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summary:  This  document  contaim 
temporary  regulations  relating  to 
accounting  for  costs  incurred  in 
producing  and  acquiring  property  for 
resale.  In  addition,  the  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  Notice  of  Proposed  Rulemaking  in 
the  proposed  rules  section  of  4hifl  issue 
of  the  Federal  Register.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Tax  Reform  Act  of  1986. 
DATES:  T^e  amendments  are  effective 
for  costs  incurred  after  December  31, 
1986  or,  in  the  case  of  inventories,  for 
taxable  years  beginning  after  December 
31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paulette  C.  Galanko  of  the  Legislation 
and  Regulations  Division.  OfTice  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224  (Attention; 
CC:LR:T).  (202)  566-3288.  not  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  sections  174, 263,  263A. 
446,  471,  and  1502  of  the  Internal 
Revenue  Code  of  1986.  These 
amendments  conform  the  regulations  to 
the  requirements  of  section  803  of  the 
Tax  Reform  Act  of  1986  (Pub.  L.  99-514J, 
100  Stat.  2085  (the  "Act"].  -Hie 
temporary  regulations  contained  in  this 
document  will  remain  in  effect  until 
additional  temporary  or  final  regulations 
are  published  in  the  Federal  Renter. 

Uniform  Costing  Rules 

Under  prior  law,  the  type  and  amornit 
of  costs  required  to  be  absorbed  or 
capitalized  by  taxpayers  engaged  in  the 
production  of  property  were  determined 
under  various  sections  of  the  Internal 
Revenue  Code  and  regulations.  As  a 
result,  different  rules  applied  to  the 
costs  incurred  in  the  production  of 
property  depending  on  the  type  of 
property  produced  and  the  intended  use 
of  the  property  in  connection  with  the 
taxpayer's  activities.  In  some  cases, 
costs  incurred  in  producing  property 
were  permitted  to  be  deducted  currently, 
rather  than  being  property  matched  with 
the  future  income  associated  with  that 
property.  Thus,  for  example,  production 
costs  were  permitted  to  be  deducted 
currently,  rather  than  being  recovered 
when  the  related  property  was  sold  or 
used  in  the  course  of  the  taxpayer's 
trade  or  business.  Similarly,  costs 
incurred  in  the  acquiring,  handling,  and 
storage  of  property  (including  property 


acquired  by  the  taxpayer  for  resale  to 
others)  were  frequently  allowed  to  be 
deducted  currently  rather  Aan  being 
properly  matched -with  the  appropriate 
income. 

In  response  to  this  disparity  in 
treatment,  section  263 A  was  added  to 
the  Code  to  provide  a  uniform  set  of 
rules  to  be  applied  in  determining  the 
costs  required  to  be  capitalized  or 
included  in  inventory  costs.  (For 
purposes  of  this  preamble  and  the 
regulations,  the  term  "capitalize"  shall, 
except  as  provided  to  the  contrary, 
denote  the  capitalization  of  costs,  Le.. 
the  charging  of  costs  to  capital  account 
or  basis,  as  well  as  the  addition  or 
absorption  of  costs  to  items  of 
inventory).  Except  as  provided,  these 
rules  apply  to  all  costs  incurred  in 
connection  with  the  production  of  real 
and  personal  tangible  property  to  be 
held  in  inventory  or  held  for  sale  in  the 
ordinary  course  of  business.  The  rules 
also  apply  to  the  production  of  other 
property,  including  property  or 
improvements  to  property  constructed 
by  a  taxpayer  for  use  in  its  trade  or 
business  or  in  an  activity  engaged  in  for 
profit.  Finally,  in  the  case  of  property 
acquired  for  resale,  these  rules  generally 
apply  to  costs  incurred  for  the  storage, 
purchase,  repackaging  or  processing  of 
such  property,  including  an  allocable 
amount  of  general  and  administrative 
costs. 

Treatment  of  Certain  Costs 

The  temporary  regulations  do  not 
apply  to  intangible  drilling  and 
development  costs  of  oil  and  gas  or 
geothermal  wells  allowable  as  a 
deduction  under  section  263(c)  or 
development  costs  of  mineral  properties 
allowable  as  a  deduction  under  sections 
616(a)  and  617(a)  of  the  Code. 

Similarly,  the  temporary  regulations 
generally  do  not  apply  to  property 
produced  by  a  taxpayer  pursuant  to  a 
long-term  contract.  Section  460  of  the 
Code,  enacted  into  law  under  section 
804  of  the  Act,  determines  the  federal 
income  tax  treatment  of  long-term 
contracts.  Nevertheless,  these  temporary 
regulations  provide  guidance  with 
respect  to  two  aspects  of  the  treatment 
of  long-term  contracts.  First  section 
460(c)(3)  of  the  Code  provides  that 
production  interest  shall  be  allocated  to 
long-term  contracts  in  the  same  manner 
as  interest  is  allocated  to  property 
produced  by  the  taxpayer  under  section 
263A(f).  Second,  these  regulations  apply 
to  costs  incurred  by  a  taxpayer  [e.g^ 
interest  and  administrative  costs),  with 
respect  to  property  produced  by  a 
contractor  for  the  taxpayer  under  a  long- 
term  contract. 


Section  263A  does  not  apply  to  the 
growing  of  timber  as  defined  under  prior 
law.  Fortius  purpose,  the  defmition  of 
timber  includes  evergreen  trees  that  are 
more  than  six  years  old  when  severed 
from  the  roots  (whether  or  not  such  trees 
are  sold  for  ornamental  purposes).  In  the 
case  of  timber,  the  law  in  effect  prior  to 
the  enactment  of  section  263A  is  to 
continue  to  apply  with  respect  to  the 
determination  of  the  costs  that  are  to  be 
treated  as  deductible  and  those  that  are 
required  to  be  charged  to  capital 
accounts. 

Interest 

Interest  expense  paid  or  incurred  in 
the  course  of  production  is  included  in 
the  costs  required  to  be  capitalized 
under  section  263A.  The  temporary 
regulations  contain  generalities 
relating  to  the  allocation  of  interest  with 
respect  to  production  activities  under 
the  "avoided  cost"  concept.  Detailed 
regulations  relating  specifically  to  the 
allocation  of  interest  expense  under 
section  263A  will  be  issued  in  a  separate 
document. 

Tangible  and  Intangible  Property 

In  the  case  of  production  activities, 
the  rules  contained  in  the  temporary 
regulations  apply  to  costs  allocable  to 
the  production  of  real  and  tangible 
personal  property.  With  respect  to  costs 
incurred  in  connection  with  property 
acquired  for  resale,  the  rules  apply  to 
both  tangible  and  intangible  property. 
(For  example,  the  rules  contained  in  the 
temporary  regulations  apply  to  persons 
acquiring  securities  or  commodity 
contracts  described  in  section  1221(1) 
for  resale  to  others).  For  purposes  of 
these  regulations,  films,  recordings, 
video  tapes,  books  and  other  similar 
property  are  treated  as  tangible  personal 
property,  and  thus  are  subject  to  the 
capitalization  rules  regarding  production 
of  tangible  personal  property.  These 
regulations  are  not  intended  to  provide 
guidance  (under  prior  or  present  law)  as 
to  whether  the  subject  matter  of  a 
particular  production  activity  is  to  be 
treated  as  a  tangible  or  intangible  asset 
for  other  purposes  of  the  Code. 

Under  the  new  rules,  the  costs  of 
producing  films,  recordings,  video  tapes, 
books,  and  other  similar  property  must 
be  capitalized  under  the  provisions  of 
section  263A.  For  example,  as  the 
legislative  history  to  the  Act  provides, 
"the  uniform  capitalization  rules  apply 
to  the  costs  of  producing  a  motion 
picture  or  researching  and  writing  a 
book."  2  H.R.  Rep.  No.  99-841  (Conf. 
Rep.),  99th  Cong.,  2d  Sess.  11-308,  n.  1 
(1986)  (the  "Conference  Report").  The 
capitalization  requirements  of  section 
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263A  apply  to  these  properties 
regardless  of  whether  the  costs  of  these 
properties  are  treated  as  intangible  or 
tangible  costs  under  other  provisions  of 
the  Code  [e.g.,  the  provisions  regarding 
the  availability  of  investment  tax 
credit).  Thus,  for  example,  the  costs  of 
producing  a  book  (including  teaching 
aids,  and  other  similar  properties)  which 
are  required  to  be  capitalized  under 
section  263A  include,  without  limitation, 
prepublication  expenditures  of 
publishers,  such  as  payments  made  to 
the  authors  of  literary  works,  as  well  as 
costs  incurred  by  the  publishers  in  the 
writing,  editing,  compiling,  illustrating, 
designing,  and  development  of  books  or 
similar  property.  Such  costs  are  to  be 
capitalized  under  section  263A 
regardless  of  whether  such  costs  relate 
to  the  production  of  the  manuscript  or 
copyright  of  a  book,  as  opposed  to  the 
physical  costs  (e.g..  paper  and  ink)  of 
printing  and  binding  a  book.  Moreover, 
although  research  and  experimental 
expenditures  within  the  meaning  of 
section  174  are  not  subject  to  the 
capitalization  rules  of  section  263A, 
capitalization  of  prepublication 
expenditures  with  respect  to  books  and 
similar  properties  is  consistent  with  the 
definition  of  research  and  experimental 
expenditures  in  the  existing  regulations 
under  section  174.  See  §  1.174-2{a)(l)  of 
the  Income  Tax  Regulations,  which 
provides  that  the  term  "research  and 
experimental  expenditures"  does  not 
include  expenditures  incurred  for 
research  in  connection  with  literary, 
historical,  or  similar  projects. 

Section  2119  of  the  Tax  Reform  Act  of 
1976  (Pub.  L.  94-455)  (the  "1976  Act") 
provides  that  any  regulations  issued 
after  the  date  of  enactment  of  such  Act 
dealing  with  the  application  of  various 
Code  sections  (including  sections  174 
and  263)  to  prepublication  expenditures 
"shall  apply  only  with  respect  to  taxable 
years  beginning  after  the  date  on  which 
such  regulations  are  issued".  Section 
2119  of  the  1976  Act  (90  Stat.  1912)  was 
not  amended  in  the  Tax  Reform  Act  of 
1986  to  expand  this  restriction  on 
effective  dates  to  include  regulations 
applying  263A.  Moreover,  in  enacting 
section  263A  of  the  Code,  Congress 
simultaneously  repealed  section  280  of 
the  Code,  which  dealt  with  expenditures 
incurred  by  individuals  and  certain 
entities  in  the  production  of  books  and 
other  properties.  The  repeal  of  section 
280.  the  legislative  history  to  section 
263A  applying  the  provisions  of  section 
263A  to  the  costs  of  "researching  and 
writing  a  book,"  and  the  statutory 
requirement  to  capitalize  the  costs  of 
producing  books  as  if  they  were  tangible 
property,  clearly  evidence  an  intent  to: 


(i)  Apply  the  uniform  capitalization  rules 
of  section  263A  to  the  costs  of  producing 
books  (indicating  that  such  costs  are  not 
allowable  as  a  deduction  under  section 
174  because  section  263A  is  not 
applicable  to  such  deductions);  and  (ii) 
expand  the  persons  subject  to  these 
capitalization  rules  beyond  the  range  of 
section  280  which  only  applied  to 
individuals  and  certain  entities. 

If.  and  to  the  extent,  that  section  2119 
of  the  1976  Act  would  otherwise 
contravene  the  clear  Congressional 
intent  underlying  section  263A  of  the 
Tax  Reform  Act  of  1986  regarding  the 
production  of  books,  then  section  263A, 
the  more  recent  expression  of 
Congressional  intent,  is  properly  viewed 
as  the  legally  determinative  provision 
and  section  2119  is  viewed  as  modified, 
accorctingly. 

Thus,  based  on  the  foregoing,  section 
263A  it  applicable  to  all  prepublication 
expenditures  with  respect  to  costs 
incurred  after  December  31, 1986,  in 
taxable  years  ending  after  such  date.  If 
such  prepublication  expenditures  relate 
or  pertain  to  inventory  property,  section 
263A  shall  apply  to  taxable  years 
beginning  after  December  31, 1986,  and 
shall  require  a  change  in  method  of 
accounting  necessitating,  for  example, 
an  adjustment  under  section  481. 

Separate  Trade  or  Business 

Under  the  regulations,  taxpayers  may 
elect  the  use  of  various  simplified 
methods  and  other  procedures  with 
respect  to  each  trade  or  business  of  the 
taxpayer.  The  regulations  clarify  that, 
for  purposes  of  these  provisions, 
activities  of  the  taxpayer  shall  not 
constitute  a  separate  trade  or  business 
solely  by  reason  of  classification  as  a 
"natural  business  unit"  or  a  similar 
inventory  pool. 

Gross  Receipts  Exception 

The  new  capitalization  rules  for 
personal  property  acquired  for  resale  do 
not  apply  if  the  taxpayer's  average 
annual  gross  receipts  for  the  three 
preceding  taxable  years  are  $10  million 
or  less.  This  $10  million  threshold  test  is 
not  available  with  respect  to  real 
property  acquired  by  the  taxpayer  for 
resale.  The  rules  in  effect  before  the 
enactment  of  section  263A  to  the  Code 
continue  to  apply  to  taxpayers  with 
average  annual  gross  receipts  of  $10 
million  or  less.  Aggregation  rules  to  take 
into  account  the  gross  receipts  of  certain 
related  parties  are  provided  for 
purposes  of  this  provision. 

Property  Acquired  for  Resale 

Ta)q)ayers  acquiring  real  or  personal 
property  for  resale  are  subject  to  the 
provisions  of  section  263A.  Taxpayers 


acquiring  such  property  may  elect  a 
simplified  method  of  accounting  for  the 
costs  required  to  be  capitalized  under 
the  temporary  regulations  (the 
"simplified  resale  method").  The 
allocation  rules  applicable  to  production 
activities  will  apply  to  those  taxpayers 
that  acquire  property  for  resale  who  do 
not  elect  to  use  the  simplified  resale 
method.  Thus,  absent  the  election  of  the 
simplified  resale  method,  taxpayers 
acquiring  property  for  resale  are 
required  to  allocate  the  additional  costs 
required  to  be  capitalized  under  section 
283A  with  the  same  degree  of  specificity 
as  was  required  of  manufacturers  of 
inventory  under  prior  law.  The 
regulations  provide,  however,  that  such 
taxpayers  are  generally  required  to 
allocate  the  same  types  of  costs  (e.g.,     i 
costs  pertaining  to  purchasing,  handling, 
storage,  and  allocable  general  and 
administrative  activities)  to  property 
acquired  for  resale  as  taxpayers  electing 
to  use  the  simplified  resale  method. 
Moreover,  the  definitions  of  such  costs 
under  the  simplified  resale  method  are 
equally  applicable  to  taxpayers 
acquiring  property  for  resale  although 
those  taxpayers  may  not  elect  the  use  of 
such  method.  (In  addition,  pursuant  to 
the  legislative  history  of  the  Act,  the 
regulations  clarify  that  taxpayers 
producing  property  must  also  capitalize 
purchasing,  handling  and  storage  costs 
under  section  263 A). 

The  costs  required  to  be  allocated  to 
property  acquired  for  resale  under  the 
simplified  resale  method  relate  to  the 
costs  incurred  in  connection  with 
purchasing  ("purchasing"),  handling, 
processing  and  repackaging 
("handling"),  and  offsite  storage  and 
warehousing  ("storage")  of  such 
property.  In  addition,  such  costs  include 
the  general  and  administrative  costs 
allocable  to  these  functions.  The 
temporary  regulations  provide 
guidelines  for  determining  what  costs 
are  incurred  in  connection  with  these     : 
activities  and  the  methods  by  which       ' 
such  costs  are  to  be  allocated  to  the 
property  acquired  and  held.  The 
temporary  regulations  contain  examples 
that  apply  the  simplified  resale  method 
to  inventories  in  cases  involving  the  use 
of  both  the  last-in  first-out  ("LIFO")  and 
the  first-in  first-out  ("FIFO")  methods. 

The  simplified  resale  method  as  set 
forth  in  the  temporary  regulations 
generally  follows  the  simplified  method 
described  In  the  legislative  history  of  the 
Act  (Conference  Report  at  II  305-08). 
However,  the  simplified  resale  method 
differs  from  the  simplified  method  set 
forth  in  the  Conference  Report  in  two 
minor  respects.  The  differences  between 
the  two  methods  concern:  (i)  The 
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inclusion  of  beginnii^  inventory 
balances  in  deterraining  certain 
allocation  ratios  iinder  the  simplified 
method;  and  (ii)  the  allocation  ratio  used 
to  apportion  general  and  administrative 
expenses. 

The  simplified  method  set  Eorth  in  ihe 
Conference  Report  provides  that  the 
allocation  ratio  for  apportioning  storage 
costs  and  handling  costs  shall  be 
determined  by  dividing:  (i]  The  amount 
of  such  costs,  by  (ii)  beginning  inventory 
balances  and  gross  purchases  during  the 
year.  The  simplified  resale  method  as 
set  forth  in  the  temporary  regulations 
provides  that  the  denominator  of  the 
fraction,  as  described  above,  shall 
consist  only  of  gross  purchases  during 
the  year.  Beginning  inventory  balances 
are  excluded  from  the  calculation  of  the 
allocation  ratio  in  the  simplified  resale 
method. 

This  change  has  been  made  to  provide 
consistency  with  tfie  treatment  of 
beginning  inventory  balances  xmder  the 
simplified  resale  method.  Under  both 
versions  of  the  method,  storage  and 
handling  costs  incurred  during  the  year 
are  only  allocated  to  raiits  in  ending 
inventory  which  are  not  viewed  as  being 
present  in  beginning  inventory  for  the 
year  in  question.  Thus,  for  example, 
with  respect  to  a  UFO  taxpayer,  such 
costs  are  allocated  to  units  in  ttre  LIFO 
"increment"  for  such  year.  Similariy, 
with  respect  to  a  FIFO  taxpayer,  such 
costs  are  allocated  only  to  Ae  extent 
that  units  in  ending  inventory  are 
treated  as  being  purchased  daring  the 
year  under  the  FIFO  cost  flow 
assumption.  Inclusion  of  beginning 
inventory  balances  in  the  denominator 
of  the  allocation  fraction  would  be 
justified  only  if  storage  and  handling 
costs  were  viewed  as  benefitting,  and 
being  incurred  by  reason  of.  units  in 
beginning  inventory.  However,  such  a 
view  is  inconsistent  with  the 
determination  that  beginning  inventory 
balances  do  not  accimiulate  accretions 
of  annual  storage  and  handling  costs. 
Accordingly,  the  simplified  resale 
method  differs  frcan  the  simplified 
method  in  the  Conference  Report  with 
respect  to  the  determination  of  these 
allocation  ratios. 

The  simplified  resale  method  also 
differs  from  the  method  provided  in  the 
Conference  Report  with  regard  to  the 
allocation  of  general  and  administrative 
expenses  that  are  allocable  in  part  to 
storage,  purchasing,  and  handling 
activities,  and  in  part  to  activities  for 
which  capitalization  is  not  required 
under  the  simplified  method  ("mixed 
service  costs").  The  Conference  Report 
provides  that  mixed  service  costs  shall 
be  allocated  to  activities  based  on  the 


ratio  of  payroll  costs  incurred  in  a 
particular  function  divided  by  the 
taxpayer's  total  gross  payroll  costs.  This 
procedure  requires  the  denominator  of 
the  allocation  fraction  to  include  payroll 
costs  which  are  themselves  mixed 
service  costs.  The  inclusion  of  mixed 
service  costs  in  the  denominator  would 
imply  that  costs  qualifying  as  mixed 
service  costs  are  being  allocated,  in 
part,  to  such  mixed  service  costs 
themselves.  Such  a  result  would  only  be 
appropriate  if  such  amounts  initially 
allocated  were  eventually  reallocated  to 
either  activities  subject,  or  not  subject, 
to  capitalization.  However,  the 
mechanics  of  the  simplified  method  in 
the  Conference  Report  do  not  provide 
for  any  such  reallocation  procedure,  but 
rather  only  require  an  initial  allocation 
of  service  costs  to  the  activities  of  the 
taxpayer.  Based  on  the  foregoing,  the 
simplified  resale  method  provides  that 
the  labor  costs  of  mixed  service 
functions  are  subtracted  from  the 
denominator  of  the  allocation  fraction 
which  is  used  to  determine  the  amount 
of  mixed  service  costs  allocable  to 
activities  subject  to  capitalization.  In 
addition,  the  simplified  resale  method 
contains  a  "de  minimis"  rule  to  be  used 
in  determining  whether  the  cost  of  a 
particular  activity  is  a  mixed  service 
cost  under  the  regulations. 

The  Conference  Report  provides  that 
"the  simplified  method  provided  under 
rules  or  regulations  generally  will  follow 
the  examples  .  .  .  (contained  in  the 
Conference  Report]  and  that,  until  rules 
or  regulations  are  issued,  taxpayers  may 
rely  on  these  examples."  Conference 
Report  at  11-305.  Additionally,  the 
Conference  Report  provides,  that  "[tjhe 
Treasury  Department  may  modify  flie 
simplified  method  or  permit  the  use  of 
other  methods  by  rules  or  regulations". 
The  changes  made  to  the  simplified 
method  in  the  temporary  regiilations  are 
changes  of  a  technical  and  minor  nature 
that  do  not  alter  the  general  mechanics 
of  the  method  or  the  simplifying 
assumptions  underlying  its  use.  In  light 
of  the  publication  of  these  temporary 
regulations,  taxpayers  electing  to  use 
the  simplified  method  for  property 
acquired  for  resale  are  required  to  use 
the  simplified  resale  method  as  provided 
herein  in  determining  their  taxable 
income  for  their  taxable  years  beginning 
after  December  31, 1966,  and  in 
determining  their  estimated  tax 
payments  for  all  periods  in  such  years. 
The  election  to  use  the  simplified  resale 
method  shall  be  made  separately  with 
respect  to  each  trade  or  business  of  the 
taxpayer. 


Inventories 

For  taxable  years  beginning  after 
December  31, 1986,  the  temporary 
regulations  require  a  restatement  or 
revaluation  of  beginning  inventory 
balances  to  reflect  the  additional 
amounts  required  to  be  included  in 
inventory  costs  under  the  uniform 
capitalization  rules.  Goods  on  hand  as 
of  the  effective  date  are  to  be  revalued 
as  if  the  new  capitalization  rules  had 
been  in  effect  for  all  prior  periods;  such 
revaluation  is  treated  as  a  change  in  the 
taxpayer's  methods  of  accounting  for 
inventory  costs.  For  taxpayers  using  the 
"dollar-value"  UFO  method  of  valuing 
inventories,  the  revalued  year  prior  to 
the  year  of  change  will  become  the  new 
base  year  for  purposes  of  determining 
future  indexes. 

For  taxpayers  required  to  change  their 
method  of  accounting  under  the 
temporary  regulations,  sufficient  data 
required  to  make  an  accurate 
revaluation  of  all  costs  or  layers  in  a 
taxpayer's  inventory  may  be 
unavailable  or  difficult  to  obtain.  For 
example,  in  cases  where  goods  held  in 
inventory  are  no  longer  produced  by  the 
taxpayer  or  the  taxpayer  is  treated  as 
having  acquired  or  produced  an  item  of 
inventory  a  number  of  years  prior  to  the 
date  of  revaluation,  the  taxpayer  may 
not  have  the  information  necessary  to 
compute  the  actual  amount  of  additional 
costs  allocable  to  such  inventory  items. 
For  this  reason,  the  temporary 
regulations  provide  rules  that  permit 
certain  taxpayers  to  estimate  the  costs 
to  be  used  in  the  revaluation  of 
inventory  costs  or  layers  that  relate  to 
prior  periods. 

With  respect  to  UFO  taxpayers 
required  to  account  for  the  costs  of 
producing  inventory  or  acquiring 
property  for  resale  under  section  263A. 
it  is  intended  that  the  provisions  of  prior 
law  be  continued  with  respect  to  the 
circumstances  whereunder  a  UFO 
election  may  be  disallowed  or 
terminated.  Thus,  for  example,  in 
determining  inventory  cost  for  the  year 
of  a  LIFO  election  arui  any  subsequent 
year,  the  failure  to  include  (or  exclude) 
an  item  of  cost  as  required  by  section 
263A  will  not  warrant  disallowance  or 
termination  of  a  UFO  election.  (See 
Revenue  Procedure  79-23, 1979-1  CB. 
564).  Similariy,  it  is  intended  that  the 
allocation  of  costs  under  section  263A 
shall  not  result  in  a  violation  of  the 
"UFO  conformity  requirement"  in 
§  1.472-2  of  thfc  Income  Tax  Regulations 
in  situations  where  a  similar  allocation 
of  production  costs  under  1 1.471-11  of 
the  Income  Tax  Regulations  (the  "full 
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absorption"  regulations)  would  not 
result  in  any  such  violation. 

SimpliHed  Production  Method 

Taxpayers  producing  inventory 
property  may  elect  a  simplified  method 
of  accounting  for  the  costs  required  to 
be  allocated  under  the  temporary 
regulations  (the  "simplified  production 
method").  Absent  the  election  of  the 
simplified  production  method,  taxpayers 
are  required  to  allocate  additional  costs 
required  to  be  capitalized  under  section 
263A  with  the  same  degree  of  specificity 
as  was  required  of  inventoriable  costs 
under  prior  law.  The  simplified 
production  method  shall  be  treated  as  a 
method  of  accounting  under  the  Code. 
Once  a  taxpayer  has  chosen  either  the 
simplified  production  method,  or  the 
methods  generally  available  to 
producers  of  property  under  the  Code, 
such  taxpayer  may  not  change  its 
method  without  obtaining  the 
permission  of  the  Commissioner. 

The  simplified  production  method  is 
similar  to  the  simplified  resale  method 
available  to  taxpayers  acquiring 
property  for  resale.  Under  the  simplified 
production  method,  a  taxpayer  shall 
determine  all  of  the  additional  costs 
(other  than  interest  expense)  which  are 
required  to  be  included  by  the  taxpayer 
in  inventoriable  costs  for  the  year  under 
section  263A  and  the  regulations  (the 
"additional  section  263A  costs"). 
(Interest,  however,  shall  be  excluded 
from  the  additional  section  263A  costs 
under  the  simplified  production  method 
and  allocated  separately).  The  amount 
of  the  additional  selection  263A  costs 
shall  vary  with  respect  to  each  taxpayer, 
depending  on  the  amount  and  types  of 
costs  that  such  taxpayer  included  in  the 
computation  of  inventoriable  costs 
under  prior  law.  The  additional  section 
263A  costs  shall  then  be  allocated  to 
inventory  based  on  the  ratio  (the 
"absorption  ratio")  of  such  costs  to  the 
taxpayer's  total  "section  471  costs" 
incurred  for  the  year  imder  the 
taxpayer's  method  of  accounting.  The 
taxpayer's  "section  471  costs"  are 
defined  as  the  costs  required  to  be 
included  in  inventoriable  costs  by  the 
taxpayer  under  the  full  absorption 
regulations.  The  taxpayer  shall 
determine  the  additional  section  263A 
costs  to  be  allocated  to  ending  inventory 
by  multiplying  the  absorption  ratio  by 
the  amounts  contained  in  the  taxpayer's 
ending  section  471  inventory  balance 
which  are  treated  as  costs  incurred 
during  the  current  year  under  the 
taxpayer's  method  of  accounting.  The 
taxpayer's  "section  471  inventory 
balance"  is  defined  as  the  inventory 
balance  of  the  taxpayer's  section  471 
costs  at  the  specified  point  in  time.  The 


temporary  regulations  contain  examples 
which  provide  guidance  to  taxpayers 
regarding  the  application  of  the 
simplified  production  method. 

For  purposes  of  the  simplified 
production  method,  taxpayers  will 
initially  calculate  their  inventory 
balances  without  regard  to  the  new 
uniform  capitalization  rules.  Taxpayers 
will  then  determine  the  amounts  of 
additional  section  263A  costs  that  must 
be  capitalized,  and  add  such  amounts, 
along  with  amounts  of  additional 
section  263A  costs  contained  in 
beginniiig  inventory  balances  (where 
appropriate),  to  their  preliminary 
inventory  balances  to  determine  their 
final  balances.  Thus,  for  example,  with 
respect  to  a  taxpayer  using  the  LIFO 
method,  the  calculation  of  a  particular 
year's  UFO  index  will  be  made  without 
regard  to  the  new  capitalization  rules. 
However,  costs  capitalized  under  the 
simplified  production  method  will  be 
added  to  the  LIFO  layers  applicable  to 
the  various  years  for  which  the  costs 
were  aacumulated.  Although  the 
additional  section  263A  costs  are  not 
included  with  the  taxpayer's  section  471 
costs  in  calculating  a  particular  year's 
LIFO  index,  the  additional  section  263A 
costs  shall  be  treated  as  inventory  costs 
for  all  purposes  of  the  Code.  Thus,  for 
example,  with  respect  to  a  FIFO 
taxpayer  which  properly  elects  to  value 
its  inventory  at  the  lower  of  cost  or 
market  (as  described  in  S  1.471-2(c)  of 
the  Income  Tax  Regulations),  the 
additional  section  263A  costs  which  are 
applicable  to  the  taxpayer's  section  471 
costs  shall  be  treated  as  costs  of 
inventory  for  purposes  of  determining: 
(i)  Whether  the  cost  of  inventory 
exceeds  its  market  value;  and  (ii)  the 
amount  of  the  reduction  in  the  inventory 
cost  which  is  allowed  under  the 
regulations  to  value  the  inventory  at 
market, 

The  determination  by  a  taxpayer  of  its 
section  471  costs  under  the  simplified 
production  method  shall  be  made  by 
refereiKe  to  the  methods  of  accounting 
used  by  such  taxpayer  immediately 
prior  to  the  effective  date  of  the  Act. 
Any  change  in  the  determination  of 
section  471  costs  which  would  constitute 
a  change  in  method  of  accounting  under 
law  prior  to  the  Act  shall  be  deemed  to 
constitute  a  change  in  method  of 
accounting  under  section  263A,  and  is 
thus  subject  to  all  requirements  of  law 
regarding  such  change. 

Taxpayers  may  elect  to  use  the 
simplified  production  method  with 
respect  to  the  production  of  inventory 
property.  In  addition,  taxpayers  may 
elect  to  use  the  simplified  production 
method  with  respect  to  production  of 


property  which  is  held  primarily  for  sale 
to  customers  in  the  ordinary  course  of 
the  taxpayer's  business,  although  that 
property  may  not  qualify  as  inventory 
property  under  the  Code  [e.g.,  houses 
constructed  by  a  builder  and  offered  for 
sale  to  customers).  With  respect  to  a 
taxpayer  eligible  to  use  the  simplified 
production  method,  but  which  properly 
does  not  account  for  its  production  costs 
under  the  full  absorption  regulations,  the 
term  "section  471  costs"  as  used  above, 
shall  be  defined  as  the  costs  required  to 
be  allocated  to  production  under  the 
taxpayer's  method  of  accounting 
immediately  prior  to  the  effective  date 
of  the  Act. 

The  simplified  production  method  is 
designed  to  alleviate  the  administrative 
burdens  of  cx)mplying  with  the  new 
capitalization  rules  in  situations  where 
mass  production  of  assets  occurs  on  a 
repetitive  and  routine  basis,  with  a 
typically  high  "turnover"  rate  for  the 
produced  assets.  Such  a  production 
process  is  especially  amenable  to  the 
simplified  production  method,  which 
essentially  allows  allocation  of 
additional  section  263A  costs  to  the 
aggregate  inventory  balances  of  the 
taxpayer  based  on  the  aggregate 
"turnover"  rate  of  the  taxpayer's 
inventory.  Based  on  the  foregoing,  the 
simplified  production  method  is  not 
appropriate  for  use  in  accounting  for 
casual  or  occasional  production  of 
property.  Thus,  the  simplified  production 
method  may  not  be  utilized  with  respect 
to  property  constructed  by  a  taxpayer 
for  use  in  its  trade  or  business  ("self- 
constructed"  property),  or  any  other 
property  produced  by  a  taxpayer  which 
is  not  described  in  section  1221(1). 
Similarly,  the  simplified  production 
method  is  not  available  with  respect  to 
property  produced  under  a  long-term 
contract  even  though  an  inventory 
method  may  be  used  by  the  taxpayer  to 
account  for  such  production.  Finally,  the 
simplified  production  method  is  not   | 
available  to  taxpayers  acquiring 
property  for  resale  who  do  not  elect  to 
use  the  simplified  resale  method,  and 
thus  are  required  to  use  the  general  rules 
applicable  to  the  production  of  property. 

In  the  case  of  a  single  trade  or 
business  that  consists  of  operations 
including  both  the  production  of 
property  and  the  acquisition  of  property 
for  resale,  the  simplified  production 
method,  if  elected,  must  be  applied  with 
respect  to  all  operations  of  that  trade  or 
business.  In  such  a  case,  a  taxpayer  is 
not  permitted  to  apply  the  simplified 
production  method  to  only  a  portion  of 
the  operations  of  such  trade  or  business; 
moreover,  the  taxpayer  may  not  apply 
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the  simplified  resale  method  to  any 
portion  of  such  trade  or  business. 

The  election  to  use  the  simplified 
production  method  shall  be  made 
separately  with  respect  to  each  trade  or 
business  of  the  taxpayer. 

The  temporary  regulations  provide  a 
simplifled  method  for  producers  of 
property  in  order  to  reduce  the 
administrative  costs  of  taxpayer 
compliance  with  the  capitaHzation 
requirements  of  section  263A  while 
preserving  the  statute's  basic  purpose  to 
apply  uniform  capitalization  rules  to  the 
costs  of  producing  property.  The  Internal 
Revenue  Service  welcomes  comments 
and  suggestions  as  to  how  the  simplified 
production  method  may  be  improved  to 
accomplish  objectives  most  adequately. 

General  and  Administrative  Expenses- 
Simplified  Method 

The  temporary  regulations  also 
provide  a  simplified  procedure  {the 
"simplified  service  cost  method")  for 
determining  the  amount  of  certain 
indirect  costs  which  are  required  to  be 
allocated  by  the  taxpayer  to  inventory 
production  under  section  263A.  The 
simplified  service  cost  method  shall  be 
treated  as  a  method  of  accounting  under 
the  Code.  Once  a  taxpayer  has  chosen 
either  the  simplified  service  cost 
method,  or  other  methods  available  for 
allocating  such  costs,  such  taxpayer 
may  not  change  its  method  of 
accounting  without  obtaining  the 
permission  of  the  Commissioner.  The 
simplified  service  cost  method  shall  only 
be  used  to  determine  the  total  amount  of 
certain  indirect  costs  which  are  required 
to  be  allocated  to  inventory  production 
under  section  263A  ("inventoriable 
mixed  service  costs").  The  allocation  of 
such  indirect  costs  to  particular  items  of 
inventory  shall  be  made  pursuant  to 
other  methods  allowed  under  the 
temporary  regulations. 

The  amount  of  inventoriable  mixed 
service  costs  for  a  particular  taxable 
year  shall  be  determined  by  multiplying: 
(i)  The  total  mixed  service  costs  of  the 
taxpayer  incurred  in  the  particular  trade 
or  business  of  such  year,  by  (ii)  the  ratio 
of:  (a)  (all  of  the  taxpayer's  production 
costs  incurred  during  the  year  excluding 
all  mixed  service  costs  and  all  interest, 
to  (b)  all  of  the  taxpayer's  costs  of 
operations  incurred  during  such  year 
e.xcluding  all  mixed  service  costs  and  all 
interest).  For  purposes  of  this  procedure, 
all  of  the  taxpayer's  production  costs 
incurred  during  the  year  include  all  of 
the  inventoriable  costs  incurred  in  the 
particular  trade  or  business  as 
determined  under  section  263A  and  this 
section.  Thus,  for  example,  such  costs 
include  all  of  the  taxpayer's  section  471 


costs,  in  addition  to  all  of  the  taxpayer's 
additional  section  263A  costs. 

In  addition,  for  purposes  of  this 
procedure,  all  of  the  taxpayer's  costs  of 
operations  incurred  during  the  taxable 
year  include  all  of  the  taxpayer's 
production  costs  incurred  during  the 
year,  in  addition  to  all  of  taxpayer's 
other  costs  of  operations  incurred  in  the 
particular  trade  or  business.  Such  costs 
include,  but  are  not  limited  to:  (i) 
Salaries  and  related  costs  of  all 
personnel,  (ii)  all  depreciation  taken  for 
federal  income  tax  purposes,  (iii) 
research  and  experimental  expenses, 
and  (iv)  selling,  marketing  and 
distribution  expenses.  Such  costs  of 
operation  shall  not  include  however, 
federal,  state,  local  income  taxes  (or 
taxes  similar  to  income  taxes,  e.g., 
franchise  taxes  assessed  on  income). 
The  regulations  contain  examples  which 
provide  guidance  as  to  the  application  of 
the  simplified  service  cost  method. 

The  indirect  costs  for  which  the 
simplified  service  cost  method  may  be 
used  are  indirect  general  and 
administrative  costs  which  directly 
benefit,  or  which  are  incurred  by  reason 
of  the  performance  of  the  inventory 
production  activities  of  the  taxpayer,  but 
which  also  benefit  other  activities  of  thp 
taxpayer  which  are  not  inventory 
production  activities.  For  purposes  of 
this  provision,  such  costs  shall  be 
defined  as  "mixed  service  costs."  The 
simplified  service  cost  method,  however, 
shall  not  be  used  with  respect  to  mixed 
service  costs  which  the  taxpayer  is 
properly  allocating  under  its  method  of 
accounting  (prior  to  the  Act)  to 
production  activities  under  the  full 
absorption  regulations.  Such  general 
and  administrative  costs  are  outside  the 
scope  of  this  provision,  and  shall  be 
allocated  to  production  activities  under 
the  general  provisions  of  this  section. 

In  addition,  mixed  service  costs  do 
not  include  indirect  costs  which  directly 
benefit  or  which  are  incurred  by  reason 
of  the  production  activities  of  the 
taxpayer,  if  such  costs  do  not  benefit 
other  activities  to  any  extent 
("production  service  costs").  Moreover, 
mixed  service  costs  do  not  include 
indirect  costs  which  do  not  directly 
benefit  and  are  not  incurred  by  reason 
of  the  taxpayer's  inventory  production 
activities  to  any  extent  ("policy  service 
costs"). 

In  determining  whether  indirect  costs 
shall  be  treated  as  production  service 
costs  or  pohcy  service  costs,  the 
predominant  nature  of  the  indirect  costs 
shall  be  the  controlling  factor.  For 
purposes  of  this  method,  the 
predominant  nature  of  a  indirect  cost 
shall  be  viewed  as  attributable  to  a 


particular  activity  if  90%  or  more  of  that 
cost  directly  benefits,  or  is  incurred  by 
reason  of,  such  activity.  In  such  a  case, 
the  taxpayer  shall  disregard  the  portion 
of  the  cost  which  is  attributable  to  the 
activities  which  are  not  predominant. 
For  example,  assume  that  90%  of  the 
costs  of  a  particular  department  directly 
benefit,  or  are  incurred  by  reason  of  the 
taxpayer's  inventory  production 
activities.  For  purposes  of  this  method, 
the  taxpayer  shall  treat  100%  of  the 
costs  of  the  department  as  if  such  costs 
were  production  service  costs.  Similarly, 
assume  that  90%  of  the  costs  of  a 
particular  department  directly  benefit, 
or  are  incurred  by  reason  of  the 
taxpayer's  policy  making  activities.  For 
purposes  of  this  method,  the  taxpayer 
shall  treat  100%  of  the  costs  of  the 
department  as  if  such  costs  were  policy 
service  costs. 

Taxpayers  engaged  in  production  of 
inventory  may  incur  mixed  service  costs 
which  are  allocable  to  more  than  one 
trade  or  business.  In  such  a  case,  the 
amount  of  mixed  services  costs  which 
are  allocable  to  the  particular  trade  or 
business  for  which  the  simplified  service 
cost  method  has  been  elected,  shall  be 
determined  using  any  reasonable 
allocation  method  generally  allowed 
under  these  regulations.  Similar  rules 
shall  apply  to  the  taxpayer's  cost  of 
operations  which  are  incurred  in  more 
than  one  trade  or  business. 

A  taxpayer  may  elect  to  use  the 
simplified  service  Cost  method 
regardless  of  whether  such  taxpayer 
elects  to  use  the  simplified  production 
method.  Thus,  for  example,  a  taxpayer 
may  determine  its  inventoriable  mixed 
costs  under  the  simplified  service  cost 
method,  and  then  allocate  such  mixed 
service  costs  to  its  production  activities 
under  the  general  provisions  of  the 
regulations.  In  such  a  situation,  the 
taxpayer  shall  allocate  inventoriable 
mixed  service  costs  based  on  any 
reasonable  allocation  procedure 
allowed  under  the  regulations.  In  the 
case  of  a  taxpayer  that  elects  to  use  the 
simplified  production  method  and  also 
elects  to  use  the  simplified  mixed 
service  cost  method,  the  amount  of 
inventoriable  mixed  service  costs  shall 
be  included  with  the  additional  section 
263A  costs,  and  allocated  to  ending 
inventory  based  on  the  procedures 
required  under  the  simplified  production 
method.  Taxpayers  may  elect  to  use  the 
simplified  service  cost  method  only  with 
respect  to  production  of  the  same  types 
of  property  for  which  an  election  may  be 
made  to  use  the  simplified  production 
cost  method,  i.e.,  inventory  property  and 
property  held  primarily  for  sale  to 
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custumers  m  Ihe  ordinary  course  of 
business. 

The  election  to  use  the  simplified 
service  cost  method  shall  be  made 
separately  with  respect  to  each  trade  or 
business  of  the  taxpayer. 

Fanning  Businesses 

The  provisions  of  the  temporary 
regulations  also  apply  to  property 
produced  in  a  farming  business.  In 
general,  the  temporary  regulations  apply 
to  costs  allocable  to  the  production  of 
property  with  a  "preproductive  period" 
that  exceeds  two  years.  Taxpayers 
required  to  use  an  accrual  method  of 
accounting  under  sections  447  and 
448(a)(3).  however,  must  allocate  costs 
under  section  263A  and  the  temporary 
regulations  without  regard  to  the 
preproductive  period  of  the  property 
produced.  The  temporary  regulations 
permit  the  use  of  the  farm-price  method 
and  the  unit-livestock-price  method 
("unit-livestock  method")  in  accounting 
for  the  costs  allocable  to  property 
produced  in  a  farming  business.  A 
special  rule,  described  below,  is 
provided  for  tax  shelters  using  the  unit- 
livestock  method. 

Under  the  unit-livestock  method  as 
currently  applied  under  §  1.471-6  of  the 
Income  Tax  Regulations,  no  increase  in 
unit  cost  is  required  in  the  taxable  year 
of  purchase  of  certain  animals  which  are 
purchased  during  the  last  six  months  of 
such  taxable  year.  As  a  result,  in  some 
cases  the  use  of  the  method  may  not 
result  in  an  adequate  allocation  of  costs 
consistent  with  the  principles  of  section 
263A,  particularly  in  the  case  of  tax 
shelters  where  anticipated  tax 
consequences  are  likely  to  play  a 
significant  role  in  the  determination  of 
when  to  purchase  livestock. 

Thus,  the  temporary  regulations 
provide  that  tax  shelters  using  the  unit- 
livestock  method  of  accounting  must 
include  in  inventory  the  annual  cost 
increment  for  all  animals  purchased 
during  the  taxable  year,  including  those 
purchased  during  the  last  six  months  of 
the  taxable  year.  For  purposes  of  this 
provision,  the  term  "tax  shelter"  is 
defined  as  any  tax  shelter  required  to 
use  an  accrual  method  of  accounting 
under  section  44d(a)(3). 

Section  263A(dj(3)  allows  certain 
taxpayers  to  elect  not  to  have  the 
provisions  of  section  263A  apply  to  any 
plant  or  animal  produced  in  any  farming 
business  carried  on  by  such  taxpayer. 
The  election  procedures  are  described  in 
detail  in  the  temporary  regulations 
relating  to  elections  under  the  Tax 
Reform  Act  of  1986  (§  5h^c)  of  the 
Income  Tax  Regulations).  In  addition, 
the  temporary  regulations  under  section 
263A  herein  provide  guidance  with 


respect  to  various  features  of  the 
election,  including  the  determination  of 
eligibility  for  the  election,  and  the  effect 
of  such  election  of  the  farming 
businesses  of  the  taxpayer. 

Under  the  election  procedures, 
taxpayers  may  elect  to  account  for 
farming  production  costs  under  the  rules 
in  effect  before  the  enactment  of  section 
263A  subject  to  certain  conditions 
relating  to  the  cost  recovery  of  property 
used  in  any  farming  business  of  the 
taxpayer  and  the  treatment  upon 
disposition  of  the  property  being 
produced  in  the  business.  The  election 
not  to  have  section  263A  apply  is 
effective  as  to  all  the  farming  activities 
of  the  electing  taxpayer. 

Section  263A  does  not  apply  to  costs 
incurred  on  or  after  October  22. 1986.  by 
certain  taxpayers  for  replanting  edible 
crops  lost  or  damaged  by  reason  of 
various  types  of  casualty.  The 
temporary  regulations  provide  guidance 
with  respect  to  this  provision.  Persons, 
other  than  the  taxpayer  that  owned  the 
property  at  the  time  of  loss  or  damage, 
are  permitted  to  deduct  costs  of 
replanting  if  certain  ownership  and 
participation  criteria  are  met. 

Practical  Capacity 

Under  §  1.471-11  (d)(4)  of  the  full 
absorption  regulations  applicable  to 
manufacturers  of  inventory  under  prior 
law,  taxpayers  were  permitted  to  use 
the  "practical  capacity  concept"  in 
determining  the  amounts  of  fixed 
indirect  production  costs  which  were 
subject  to  inclusion  in  ending  inventory. 
Under  the  practical  capacity  concept, 
taxpayers  were  required  to  apportion 
only  a  percentage  of  their  fixed  indirect 
production  costs  to  units  of  production; 
this  percentage  corresponded  to  the 
percentage  of  productive  capacity  at 
which  the  particular  manufacturing 
facility  was  operating.  The  remaining 
amounts  of  fixed  indirect  production 
costs  were  then  currently  deducted  by 
the  taxpayer. 

The  temporary  regulations  do  not 
provide  guidance  with  respect  to  the 
availability  of  the  practical  capacity 
concept  under  the  uniform  capitalization 
rules  of  section  263A.  The  Internal 
Revenue  Service  is  considering  this 
issue  and  will  provide  future  guidance 
with  respect  to  the  practical  capacity 
concept  under  section  263A.  It  is 
possible  that  the  forthcoming 
regulations  will  prohibit  the  use  of  the 
practical  capacity  concept  imder  section 
263A,  subject  to  the  effective  date 
provisions  of  section  803  (dK2]  of  the 
Act  generally  apphcable  to  inventory 
property. 

The  fact  that  these  temporary 
regulations  provide  no  guidance  with 


respect  to  the  practical  capacity  concept 
under  section  283A  creates  no  inference 
as  to  the  availability  of  the  concept  in 
accounting  fior  costs  under  a  long-term 
contract  under  sections  451  or  480  of  the 
Code.  j 

Pension  Costs — Past  Service  Costs 

Under  the  temporary  regulations, 
contributions  paid  to  or  under  a  pension 
or  annuity  plan  which  are  allowable 
under  section  404  (and  section  404A  if 
applicable),  are  not  subject  to  the 
capitalization  requirements  of  section       | 
263A  to  the  extent  that  such 
contributions  represent  "past  service 
costs".  Until  otherwise  provided  to  the 
contrary,  past  service  costs  shall  be 
determined  for  purposes  of  section 
263A,  with  reference  to  the  allocation 
between  "normal  costs"  and  "past 
service  costs"  under  the  funding 
standards  of  section  412.  With  respect  to 
an  actuarial  method  which  does  not 
distinguish  between  normal  costs  and 
past  service  costs,  none  of  the  amount 
allowable  as  a  deduction  under  section 
404  shall  be  treated  as  past  service 
costs. 

The  legislative  history  of  the  Act 
evidences  a  Congressional  concern  with 
the  utihzation  of  the  funding  standards 
under  section  412  in  determining  the 
nature  of  pension  costs  for  purposes  of 
section  263A.  [See  S.  Rep.  No.  99-313. 
99th  Cong.,  2d  Sess.  at  142-43  (1986)). 
Accordingly,  the  Internal  Revenue 
Service  is  presently  considering  this 
matter,  and  may  revise,  at  some  future 
date,  the  regulations  under  section  263A 
defining  past  service  costs  for  purposes 
of  the  uniform  capitalization  rules.     ' 
Alternative  provisions  under 
consideration  include  the  utilization,  in 
whole  or  in  part,  of  financial  reporting 
standards  in  determining  past  service 
costs.  Any  amendments  to  these 
regulations  which  alter  the 
determination  of  past  service  costs 
under  section  263A  will  be  applied  in  a 
prospective  manner,  i.e.,  with  respect  to 
costs  incurred  after  the  publication  of 
such  amendments  (or,  in  the  case  of 
inventory  property,  with  respect  to 
taxable  years  beginning  after  the 
publication  of  such  amendments). 

Allocation  Methods 

In  accordance  with  the  legislative 
history  of  the  Act,  the  temporary 
regulations  provide  cost  capitalization 
rules  that  are  consistent  with  the  rules 
contained  in  §  1.451-3  of  the  Income  Tax 
Regulations  and  permit  the  use  of  cost 
allocation  methods  similar  to  those 
described  in  §§  1.451-3  and  1.471-11  of 
the  regulations.  In  general,  the 
temporary  regulations  provide  that 
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indirect  costs  are  to  be  allocated  to 
property  using  methods  that  result  in  a 
reasonable  allocation  of  costs  to  and 
among  activities,  including  the  specific 
identification  method,  the  standard  cost 
method,  and  methods  using  burden 
rates.  Allocations  of  administrative, 
service,  or  support  costs  that  benefit  or 
are  incurred  by  reason  of  an  activity  are 
to  be  made  on  the  basis  of  a  factor  or 
relationship  that  reasonably  relates  such 
costs  with  the  benefit  provided  to  the 
activity.  The  temporary  regulations 
permit  the  use  of  any  reasonable  method 
of  allocating  general  and  administrative 
costs  that  is  consistently  applied. 

Allocations  Between  Related  Parties 

The  temporary  regulations  provide 
guidance  with  respect  to  the  providing 
of  any  good  or  service  ("item")  between 
related  parties  if  such  item  is  required  to 
be  capitalized  by  the  recipient  taxpayer 
under  section  263A  and  if  such  item  is 
provided  at  a  price  which  is  less  than  an 
"arm's  length"  charge.  The  temporary 
regulations  require  that  both  the 
taxpayer  and  the  related  person  account 
for  the  transaction  as  if  the  taxpayer 
purchased  the  item  in  question  for  its 
arm's  length  charge  from  the  related 
person.  Thus,  for  example,  the  taxpayer 
would  capitalize  an  amount  equal  to  the 
arm's  length  charge  for  the  item,  and  the 
related  person  would  typically  include 
in  income  an  amount  equal  to  such 
arm's  length  charge. 

The  temporary  regulations  provide 
exceptions  to  the  required  accounting 
treatment  of  these  transactions  in 
situations  where  the  principles  of 
section  263A  would  not  be  contravened 
by  the  accounting  treatment  used  by  the 
taxpayer  and  the  related  person. 

For  purposes  of  this  provision,  the 
term  "related  persons"  shall  mean  two 
or  more  organizations,  trades,  or 
businesses,  owned  or  controlled  directly 
by  the  same  interests,  within  the 
meaning  of  section  482.  The  rules  under 
section  482  shall  apply  in  determining 
the  arm's  length  charge  of  an  item,  and 
the  various  correlative  adjustments 
which  shall  occur  by  virtue  of  the 
required  accounting  treatment  of  these 
transactions.  The  Internal  Revenue 
Service  invites  comments  with  respect 
to  this  provision. 

Substantial  Construction 

In  general,  the  rules  contained  in  the 
temporary  regulations  apply  to  costs 
incurred  after  December  31, 1986.  These 
rules  do  not  apply,  however,  to  costs 
incurred  in  connection  with  property 
constructed  by  the  taxpayer  for  use  in 
its  trade  or  business  if  substantial 
construction  had  occurred  with  respect 
to  the  property  before  March  1, 1986. 


The  temporary  regulations  provide 
that,  for  purposes  of  section  263A, 
substantial  construction  will  be  deemed 
to  have  occurred  if  the  lesser  of:  (i)  10 
percent  of  the  total  estimated  costs  of 
construction,  or  (ii)  (the  greater  of  $10 
million  or  2  percent  of  the  total 
estimated  costs  of  construction),  was 
incurred  before  March  1, 1986.  The 
temporary  regulations  provide  an 
example  to  illustrate  the  application  of 
this  rule.  For  purposes  of  this  rule, 
construction  costs  are  those  costs 
incurred  during  the  actual  physical 
construction  of  the  property.  Costs 
incurred  for  preliminary  activities  such 
as  project  engineering  and  architectural 
design  activities,  do  not  constitute  costs 
incurred  for  construction. 

Natural  Gas 

Pursuant  to  the  legislative  history  of 
the  Act,  the  temporary  regulations 
provide  that  the  provisions  of  section 
263A  regarding  the  capitalization  of 
indirect  costs  with  respect  to  property 
acquired  by  the  taxpayer  for  resale  shall 
not  apply  to  "cushion  gas."  For  this 
purpose,  cushion  gas  is  defined  as 
natural  gas  stored  in  an  underground 
storage  facility  or  reservoir  which  is 
necessary  to  maintain  the  level  of 
pressure  within  such  reservoir  to  allow 
for  its  operation.  (Cushion  gas  which  is 
not  recoverable  upon  the  abandonment 
or  termination  of  the  storage  facility  is  a 
capital  expenditure  recoverable  through 
depreciation.  Revenue  Ruling  75-233, 
1975-1  C.B.  95.)  No  inference  is  intended 
by  this  exception  of  cushion  gas  from 
the  capitalization  rules  of  section  263A 
as  to  the  federal  income  tax  treatment  of 
other  matters  (e.^.,  the  treatment  of  "line 
pack  gas"  contained  within  a  natural 
gas  pipeline).  Similarly,  the  exception 
for  cushion  gas  from  the  capitalization 
rules  of  section  263A  does  not  affect  the 
treatment  of  cushion  gas  under  other 
sections  of  the  Code,  where  applicable. 

The  legislative  history  of  the  Act  also 
provides  that  the  Treasury  Department 
"may"  issue  regulations  providing  that 
"emergency  gas"  (or  a  portion  thereof), 
may  be  similarly  excepted  from  the 
capitalization  rules  of  section  263A. 
Conference  Report  at  11-305.  For  this 
purpose,  emergency  gas  is  defined  as 
natural  gas  stored  in  an  underground 
storage  facility  or  reservoir  which  is  not 
cushion  gas,  but  which  nevertheless 
may  be  stored  by  the  taxpayer  in  order 
to  be  available  for  periods  of  unusually 
heavy  customer  demand.  After  careful 
consideration  of  the  matter,  the 
temporary  regulations,  in  keeping  with 
the  principles  of  uniformity  and 
neutrality  underlying  the  Act,  do  not 
provide  a  special  exception  for 
emergency  gas.  Accordingly,  the 


capitalization  rules  of  section  263A 
regarding  property  acquired  for  resale 
are  apphcable  to  emergency  gas,  which 
is  regarded  as  part  of  the  taxpayer's 
inventory  under  the  Code. 

Application  of  Section  263A  to  Foreign 
Persons 

The  provisions  of  section  263A 
(including  the  effective  dates  thereof) 
are  applicable  to  all  persons  engaging  in 
the  production  of  property,  or  the 
acquisition  of  property  for  resale, 
including,  for  example,  certain  foreign 
persons  which  may  be  organized  and 
operated  exclusively  outside  the  United 
States.  Regulations  contained  in  a 
separate  document  will  be  issued  to 
provide  further  detailed  guidance  with 
respect  to  the  application  of  the  rules 
under  section  263A  for  purposes  of 
making  certain  determinations  of  the 
earnings  and  profits  of  all  foreign 
corporations  including,  for  example, 
determinations  of  the  earnings  and 
profits  for  purposes  of  sections  316,  902, 
964,  and  1248. 

Transfers  of  Inventory  Between  Related 
Parties 

Section  263A(h)(l)  of  the  Code 
provides  that  the  Secretary  of  the 
Treasury  shall  prescribe  rules  to  carry 
out  the  purpose  of  section  263A, 
including  regulations  to  prevent  the  use 
of  related  parties,  pass-thru  entities,  or 
intermediaries  to  avoid  the  apphcation 
of  this  section.  If  has  come  to  the 
attention  of  the  Internal  Revenue 
Service  that  certain  taxpayers  using  the 
LIFO  method  of  accounting  may  have 
contributed  (or  may  contribute) 
inventory  properties  to  subsidiaries 
(also  using  the  LIFO  method)  in 
transactions  described  in  section  351, 
shortly  before  the  effective  date  of 
section  803  of  the  Act  (i.e.,  taxable  years 
beginning  after  December  31, 1986^  Such 
transactions,  although  conducted  for 
legitimate  business  purposes,  could  have 
the  inadvertent  effect  of  allowing  the 
transferee  to  avoid  (practically 
speaking)  the  necessity  to  restate 
beginning  inventory  balances  under  the 
change  in  method  of  accounting  required 
under  section  263A.  Such  avoidance 
could  take  place  because,  imder  certain 
authorities,  the  transferee  would  regard 
the  transferred  properties  as  newly 
acquired.  Thus,  under  these  authorities 
the  transferee  would  not  be  required  to 
restate  those  beginning  inventory 
balances  with  reference  to  the 
transferor's  production  history,  leading 
to  an  avoidance  of  the  rules  of  section 
263A  which  would  have  otherwise 
applied  if  such  transfer  had  not  taken 
place. 


lium 
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The  reguldtiuns  prevent  this 
avoidance  of  section  263A  by  requiring 
that  the  inventory  restatement  be 
calculated  by  assuming  that  the 
inventory  properties  were  still  in  the 
hands  of  the  transferor  on  the 
restatement  date.  This  provision  of  the 
regulations  is  effective  for  transfers  of 
property  occurring  after  September  18. 
1986  {the  date  of  filing  with  respect  to 
the  Conference  Report  of  H.R.  3838). 

Transitional  Rules 

With  respect  to  taxpayers  accounting 
for  the  costs  of  producing  inventory,  the 
change  in  accounting  method  resulting 
from  the  inclusion  under  section  263A  of 
additional  costs  in  inventory  for  the 
year  of  change  will  generally  be  treated 
as  an  automatic  change  in  accounting 
method,  initiated  by  the  taxpayer  and 
approved  by  the  Commissioner.  TTius. 
for  example,  no  diminution  in  the 
amount  of  the  section  4Bl(a)  adjustment 
shall  occur  by  reason  of  amounts 
attributable  to  years  preceding  the 
effective  date  of  the  Internal  Revenue 
Code  of  1954. 

The  temporary  regulations  provide 
guidance  to  taxpayers  regarding  the 
changes  in  accounting  methods  required 
under  section  263A  and  the  amount  and 
timing  of  the  section  481(a)  adjustment. 
Except  as  modified  by  the  temporary 
regulations,  the  timing  of  the  section 
481(a)  adjustment  shall  be  determined 
under  the  administrative  procedures 
applicable  to  a  voluntary  change  in 
method  of  accounting  in  effect  on 
January  1. 1987.  i.e..  Revenue  Procedure 
84-74. 1984-2  CB.  736.  The  difference 
between  the  inventory  as  valued  under 
prior  law  and  the  revalued  inventory 
[i.e..  the  increase  in  beginning  inventory 
balances  for  the  year  of  charjge)  will 
represent  the  amount  of  adjustment  to 
be  taken  into  account  under  section  481 
of  the  Code.  The  section  461(a) 
adjustment  is  allocated  over  a  period 
not  to  exceed  four  years.  In  the  case  of 
property  which  is  not  inventory  in  the 
hands  of  the  taxpayer,  the  temporary 
regulations  apply  to  costs  incurred  after 
December  31, 19iB6,  with  no  restatement 
of  basis  or  capital  account  and  no 
corresponding  adjustment  under  section 
481(a).  Thus,  for  example,  a  real  estate 
developer  that  holds  homes  for  sale  in 
the  ordinary  course  of  business  would 
not  restate  the  balance  in  its  capital 
accounts  or  calculate  a  section  481(a) 
adjustment  because  such  homes  are  not 
treated  as  merchandise  includable  in 
inventory.  See.  e.g^  W.C.  and  A.N. 
Miller  Development  v.  Commissioner.  81 
T.C  619  (1983). 

The  Internal  Revenue  Service  intends 
to  amend  the  general  rules  applicable  to 
changes  in  methods  of  accounting  to 


ensure  that  taxpayers  failing  to  comply 
with  the  transitional  provisions  of 
sectioQ  263A  will  not  receive  more 
favorable  treatment  under  the  rules 
generally  applicabte  to  voluntary 
changes  in  methods  of  accounting. 

Special  Analyses 

The  Ct>mmissioner  of  Interna! 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  m  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required.  A  general 
notice  of  proposed  rulemaking  is  not 
required  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
are  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6).  The 
collection  of  information  requirements 
contained  in  this  regulation  have  been 
submitted  to  the  OHlce  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Paulette  C  Galanko  of  the 
Legislation  and  Regulations  Division. 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  ci  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation  with  respect  to  matters  of 
both  substance  and  style. 

List  of  Subjects 

26  CFR  1.441-1—1.483-2 

Income  taxes.  Accounting,  Deferred 
compensation  plans. 

26  CFR  602 

Reporting  and  recordkeeping 

requirements. 

Amendments  to  the  RegulatioBS 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A.  Part  1  and 
Subch^ter  H,  Part  602  of  Title  28. 
Chapter  1  '<f  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  1— {AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

AtiAsrity:  26  U.S.C.  7805.  *  *  'Section 
1.263A-1T  also  issued  ujider  28  U.S.C.  263A. 

Par.  2.  New  1 1.263A-1T  is  added  at 
the  appropriate  place  to  read  as  follows: 


§1.263A-1T    CapWwMratinw  and  tnctustow  in 
Invantory  costs  o(  certain  axpensas 
(temporary). 

(a)  Introduction  and  effective  date — 
(1)  In  general.  Except  as  otherwise 
provided,  all  costs  ^at  an  incurred  with 
respect  to  real  or  tangible  personal 
property  which  is  produced,  or  property 
which  is  acquired  for  resale,  are  to  be 
capitalized  with  respect  to  such 
property.  Rules  are  provided  herein  for 
the  capitalization  and  allocation  of  costs 
among  the  various  activities  of  the 
taxpayer.  This  section  applies  to  costs 
incurred  for  the  production  of  real 
property  and  tangible  personal  property. 
In  the  case  of  costs  iacurrsd  with 
respect  to  property  acquired  for  resale, 
this  section  applies  to  tangible  and 
intangible  property.  Costs  that  are  not 
treated  as  capitalited  with  respect  to 
property  produced  or  acquired  for  resale  t 
shall  be  accounted  for  under  a  proper 
method  of  accounting.  See  section  446 
(c)  and  §  1.448-1. 

(2)  Property  produced  in  a  farming 
business.  See  paragraph  (c)  of  this 
section  for  definitions  and  special  rules 
applicable  to  costs  incurred  in  a  farming 
business. 

(3)  Property  acquired  for  resale.  See 
paragraph  (d)  of  U^is  section  for  rules 
relating  to  accounting  for  the  costs  of 
property  acquired  for  resale. 

(4)  Effective  date.  In  general  this 
section  is  effective  for  costs  incurred 
after  December  31. 1986.  in  taxable 
years  endixig  after  such  date.  In  the  case 
of  property  that  is  inventory  in  the 
hands  of  the  taxpayer,  this  section  is 
effective  for  taxable  years  beginning 
after  December  31. 1986.  See  paragraph 
(e)  of  this  section  regarding  the 
requirement  that  taxpayers  change  their 
method  of  accounting  for  inventory 
property. 

(5)  Definitions  and  special  rules — (i) 
Capitalize;  ollocate.  For  purposes  of  this 
section,  the  term  "capitaliee"  means,  in 
the  case  of  property  that  is  inventory  in 
the  hands  of  the  taxpayer,  to  include  in 
inventory  costs  and.  in  the  case  of  other 
property,  to  charge  to  capital  accounts 
or  basis.  The  term  "allocate"  means  to 
apportion  costs  to  various  activities 
including  production  and  resale 
activities  v/ith  respect  to  which  such 
costs  will  be  capitaUzed.  Capitalized 
costs  are  to  be  recovered  through 
depreciation,  amortization,  cost  of  goods 
sold,  as  an  adjustment  to  basis,  or 
otherwise,  at  such  time  as  the  property 
is  used,  sold,  or  otherwise  disposed  of 
by  the  taxpayer.  The  recovery  of  such 
capitalized  costs  shall  be  in  accordance 
with  the  rules  in  the  apphcable  sections 
of  the  Code  relating  to  such  use.  sale,  or 
disposition. 
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(iij  Produce.  For  purposes  of  this 
section,  the  term  "produce"  includes 
construct,  baiH,  install,  manufacture, 
develop,  improve,  create,  raise  or  grow. 
Property  produced  for  the  taxpayer 
under  a  cwitract  with  the  taxpayer  n 
treated  as  property  produced  by  the 
taxpayer  to  the  extent  that  the  taxpayer 
makes  payments  or  otherrrise  incurs 
costs  with  respect  to  such  property. 

(iii)  Tangible  persona!  property.  (A) 
General  rule.  For  purposes  of  this 
section,  the  term  "tangible  personal 
property"  includes  fihns,  sound 
recordings,  video  tapes,  books  and  other 
similar  property  containing  words, 
ideas,  concepts,  images  or  sounds.  A 
sound  recording  is  a  work  that  results 
from  the  fixation  of  a  series  of  musical, 
spc^en,  or  other  sounds,  regardless  of 
the  nature  of  the  material  objects,  such 
as  discs,  tapes  or  other  phonorecordings, 
in  which  siidi  sounds  are  embodied.  The 
requirements  of  this  section  apply  to  the 
prodnction  of  tangible  personal  property 
within  the  meaning  of  this  paragraph 
(a)(5)(iii)  without  regard  to  whether  such 
property  is  treated  as  tangible  or 
intangible  under  other  sections  of  tfie 
Code.  Thus,  the  requirements  of  this 
section  apply  to  the  costs  of  the 
properties  enumerated  in  ttiis  paragraph 
(a){5)(iii)  although  such  costs  may 
consist  of  copyrights.  licenses, 
manuscripts,  and  other  items  which  may 
be  treated  as  intangible  for  other 
purposes  of  the  Code.  For  example,  the 
costs  of  producing  a  book  (including 
teaching  aids  and  other  similar  property) 
required  to  be  capitalized  under  this 
section  include  prepublication 
expenditures  incurred  by  publishers  of 
books  and  other  similar  property, 
including  payments  made  to  authors  of 
literary  works,  as  well  as  costs  incurred 
by  such  publishers  in  the  writing, 
editing,  compiling,  illustrating,  designing 
and  development  of  books  or  similar 
property.  S»ch  costs  are  required  to  be 
capitalized  under  this  section  without 
regard  to  whether  such  costs  are 
determined  to  relate  to  the  production  of 
a  manuscript  or  copyright  of  a  book,  as 
opposed  to  the  physical  costs  {e.g., 
paper  and  ink)  of  printing  and  binding  a 
book.  See  §  1.174-2  (a)(1)  which 
provides  that  the  term  "research  or 
experimental  expenditures"  does  not 
include  expenditures  incurred  for 
research  in  connection  with  literary, 
historical,  m  similar  projects. 

(B)  Clarification  of  effective  date.  The 
provisions  of  this  section  as  applied  to 
the  production  of  tangible  personal 
property  as  defined  herein  (including 
prepublication  expenditures  of 
publishers),  shall  apply  to  such 
production  activities  under  the  effective 


date  provisions  of  paragraph  (a)(4)  of 
this  section. 

(iv)  Trade  or  business.  For  purposes  of 
this  section,  activities  of  the  taxpayer 
shall  not  constitute  a  separate  trade  or 
business  solely  by  reason  of 
classification  as  an  inventory  pool  or  a 
business  unit  (such  as  a  "natural 
business  unit"  as  defmed  in  S  1.472- 
8(b)). 

(6)  Exoeptions  for  certain  costs.  This 
section  does  not  apply  to: 

(i)  Any  property  produced  by  the 
taxpayer  for  use  by  the  taxpayer  other 
than  in  a  trade  or  business  or  an  activity 
conducted  for  profit 

(ii)  Any  intangible  drilling  and 
development  costs  of  oil  and  gas  or 
geothermal  wells  allowable  as  ■ 
deduction  under  section  263(c).  or  any 
development  or  exploration  costs  of 
mineral  property  allowable  as  a 
deduction  imder  sections  616<a)  or 
617(a)  of  the  Code. 

(iii)  Any  costs  incurred  for  tbe 
production  of  property  by  the  taxpayer 
pursuant  to  a  kmg-term  contract  as 
defined  in  section  480.  regardless  of 
whether  the  taxpayer  uses  an  inventory 
method  to  account  for  such  prodaction. 
(However,  this  section  shall  apply  to 
property  produced  for  tbe  taxpayer 
under  contract  with  the  taxpayer  to  the 
extent  that  the  taxpayer  makes 
payments  or  otherwise  incurs  costs  with 
respect  to  such  property.) 

(iv)  Any  amount  allowable  as  a 
deduction  under  section  174. 

(v)  Any  costs  incurred  for  the 
production  of  property  for  use  by  the 
taxpayer  in  its  trade  or  business  if 
suhwtantial  construction  of  the  property 
had  occurred  before  March  1. 1986.  For 
purposes  of  this  section,  substantial 
construction  is  deemed  to  have  occurred 
if  the  lesser  of — 

(A)  10  percent  of  the  total  estimated 
costs  of  construction,  or 

(B)  The  greater  of — 
[1)  $10  million  or 

[2]  2  percent  of  the  total  estimated 
costs  of  construction, 

was  incurred  before  March  1, 1986.  For 
purposes  of  this  provision,  the  total 
estimated  costs  of  construction  shall  be 
determined  by  reference  to  a  reasonable 
estimate,  on  or  before  March  1, 1986.  of 
such  amount.  Assume,  for  example,  that 
on  March  1. 1986.  the  estimated  costs  of 
constructing  a  facility  were  $150  million. 
Assume  that  before  March  1. 1986.  $12 
million  of  construction  costs  had  been 
incurred.  Based  on  the  above  facts, 
substantial  construction  would  be 
deemed  to  have  occurred  before  March 
1, 1986,  because  $12  million  (the  costs  of 
construction  incurred  before  such  date) 
is  greater  than  $10  million  (the  lesser  of 


$15  million  or  (the  greater  of  $10  miiiion 
or  $3  million]).  For  purposes  of  this 
provision,  construction  costs  are  defined 
as  those  costs  incurred  after 
construction  has  commenced  at  the  site 
of  the  property  being  constructed 
(unless  the  property  will  not  be  located 
on  land  and,  therefore,  the  initial 
construction  of  the  property  must  begin 
at  a  location  other  than  the  intended 
site).  For  example,  in  the  case  of  a 
buildiag.  construction  commences  when 
work  begins  on  the  building,  such  as  the 
excavation  of  the  site,  the  pouring  of 
pads  for  the  buikhng.  or  the  driving  of 
foundation  pilings  into  the  ground. 
Preliminary  activities  such  as  project 
engineering  and  architectural  design  do 
not  constitute  the  commencement  of 
construction,  nor  are  such  costs 
considered  construction  costs,  for 
purposes  of  this  paragraph  (a)(6)(v). 

(vi)  Any  costs  incurred  by  a  taxpayer 
with  respect  to  natural  gas  acquired  for 
resale  to  the  extent  that  such  costs 
would  otherwise  be  allocable  to 
"cushion  gas".  "Cushion  gas"  is  the 
portion  of  gas  stored  in  an  underground 
storage  facility  or  reservoir  that  is 
required  to  maintain  the  level  or 
pressure  necessary  for  operation  of  the 
facility.  Costs  incurred  in  connection 
with  cushion  gas  are  to  be  accounted  for 
under  the  rules  in  effect  before  the 
enactment  of  section  263A  to  the  Code. 

(vii)  Any  costs  incurred  with  respect 
to  personal  property  acquired  for 
resale  by  a  taxpayer  with  average 
annual  gross  receipts  that  do  not  exceed 
$10  miUion.  See  paragraph  (d)(2)  of  this 
section  for  rules  and  definitions. 

(viii)  Any  costs  incurred  in  raising, 
growing,  or  harvesting  trees  (including 
the  costs  associated  with  the  real 
property  underijTng  such  trees),  other 
than  trees  bearing  fruit,  nuts,  or  other 
crops,  or  ornamental  trees.  For  purposes 
of  this  section,  ornamental  trees  do  not 
include  evergreen  trees  that  are  more 
than  six  years  old  when  severed  from 
the  roots.  See  paragraph  (c)  of  this 
section  for  the  treatment  of  costs 
incurred  in  connection  with  trees  not 
covered  by  this  exception. 

(b)  Capitalization  of  costs — (1)  In 
general.  Except  as  otherwise  provided, 
the  following  rules  shall  apply  in 
determining  what  costs  are  properly 
capitalized  with  respect  to  property 
which  is  produced  or  acquired  for 
resale.  (Hereinafter,  the  activities 
attributable  to  such  property  may  be 
referred  to  as  "production  or  resale 
activities".) 

(2)  Types  of  costs — (i)  Direct  costs. 
Direct  material  costs  and  direct  labor 
costs  must  be  capitalized  w'th  respect  to 
a  production  or  resale  activity.  "Direct 
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material  costs"  include  the  cost  of  those 
materials  which  become  an  integral  part 
of  the  subject  matter  and  the  cost  of 
those  materials  which  are  consumed  in 
the  ordinary  course  of  the  activity. 
"Direct  labor  costs"  include  the  cost  of 
labor  which  can  be  identified  or 
associated  with  a  particular  activity. 
The  elements  of  direct  labor  costs 
include  such  items  as  basic 
compensation,  overtime  pay,  vacation 
and  holiday  pay,  sick  leave  pay  (other 
than  payments  pursuant  to  a  wage 
continuation  plan  under  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983), 
shift  differential,  payroll  taxes  and 
payment  to  a  supplemental 
unemployment  benefit  plan  paid  or 
incurred  on  behalf  of  employees 
engaged  in  direct  labor. 

(ii)  Indirect  costs— general 
description.  The  term  "indirect  costs" 
includes  all  costs  other  than  direct 
material  costs  and  direct  labor  costs.  All 
costs  that  directly  benefit  or  are 
incurred  by  reason  of  the  performance 
of  a  production  or  resale  activity  must 
be  capitalized  with  respect  to  the 
property  produced  or  acquired  unless 
otherwise  provided  in  paragraph  (b)(2) 
(v)  of  this  section.  Certain  types  of  costs 
may  directly  benefit,  or  be  incurred  by 
reason  of  the  performance  of  a 
particular  activity  of  the  taxpayer  even 
though  the  same  types  of  costs  also 
benefit  other  activities  of  the  taxpayer. 
Accordingly,  such  costs  require  a 
reasonable  allocation  to  determine  the 
portion  of  such  costs  that  are 
attributable  to  each  activity  of  the 
taxpayer. 

(iii)  Examples  of  indirect  costs. 
Indirect  costs  that  must  be  capitalized 
with  respect  to  production  or  resale 
activities  include  amounts  incurred  for 

(A)  Repair  of  equipment  or  facilities; 

(B)  Maintenance  of  equipment  or 
facilities; 

(C)  Utilities,  such  as  heat,  light,  and 
power,  relating  to  equipment  or 
facilities; 

(D)  Rent  of  equipment,  facilities,  or 
land; 

(E)  Indirect  labor  and  contract 
supervisory  wages,  including  basic 
compensation,  overtime  pay,  vacation 
and  holiday  pay,  sick  leave  pay  (other 
than  payments  pursuant  to  a  wage 
continuation  plan  under  section  105(d) 
as  it  existed  prior  to  its  repeal  in  1983), 
shift  differential,  payroll  taxes  and 
contributions  to  supplemental 
unemployment  benefit  plans; 

(F)  Indirect  materials  and  supplies; 

(G)  Tools  and  equipment  the  costs  of 
which  are  not  otherwise  capitalized: 

(H)  Quality  control  and  inspection; 

(I)  Taxes  otherwise  allowable  as  a 

deduction  under  section  164  (other  than 


State,  local,  and  foreign  income  taxes) 
that  relate  to  labor,  materials,  supplies, 
equipment,  land  or  facilities,  other  than 
taxes  described  in  section  164  that  are 
paid  or  accrued  by  a  taxpayer  in 
connection  with  the  acquisition  of 
property  described  in  paragraph  (b)(2) 
(iii)(I)  of  this  section  and  which  are 
treated  as  part  of  the  cost  of  such 
acquired  property); 

(J)  Depreciation,  amortization  and 
cost  recovery  allowance  on  equipment 
and  facilities  (to  the  extent  allowable  as 
deductions  under  Chapter  1  of  the 
Code); 

(K)  Depletion  (whether  or  not  in 
excess  of  cost); 

(L)  Administrative  costs,  whether  or 
not  performed  on  a  job-site,  but  not 
including  any  cost  of  selling,  or  any 
return  on  capital; 

(M)  Direct  and  indirect  costs  incurred 
by  any  administrative,  service,  or 
support  function  or  department  to  the 
extent  such  costs  are  allocable  to 
particular  activities  pursuant  to 
paragraph  (b)(4)  of  this  section; 

(N)  Compensation  paid  to  officers 
attributable  to  services  performed  in 
connection  with  particular  activities  (but 
not  including  any  cost  of  selling); 

(O)  Insurance,  such  as  insurance  on 
plant,  machinery  or  equipment,  or 
insurance  on  the  subject  matter  of  the 
activity; 

(P)  Contributions  paid  to  or  under  a 
stock  bonus,  pension,  profit-sharing  or 
annuity  plan,  or  other  plan  deferring  the 
receipt  of  compensation  whether  or  not 
the  plan  qualifies  under  section  401(a) 
(except  for  amounts  described  in 
paragraph  (b)(2)(v)(H)  of  this  section), 
and  other  employee  benefit  expenses 
paid  or  accrued  on  behalf  of  labor,  to 
the  extent  such  contributions  or 
expenses  are  otherwise  allowable  as 
deductions  under  chapter  1  of  the  Code. 
"Other  employee  benefit  expenses" 
include  (but  are  not  limited  to):  worker's 
compensation;  amounts  deductible  or 
for  whose  payment  reduction  in 
earnings  and  profits  is  allowed  under 
section  404A  and  the  regulations 
thereunder;  payments  pursuant  to  a 
wage  contribution  plan  under  section 
105(d)  as  it  existed  prior  to  its  repeal  in 
1983;  amounts  includible  in  the  gross 
income  of  employees  under  a  method  or 
arrangement  of  employer  contributions 
or  compensation  which  has  the  effect  of 
a  stock  bonus,  pension,  profit-sharing  or 
annuity  plan,  or  other  plan  deferring 
receipt  of  compensation  or  providing 
deferred  benefits;  premiums  on  life  and 
health  insurance;  and  miscellaneous 
beneflts  provided  for  employees  such  as 
safety,  medical  treatment,  recreational 
and  eating  facilities,  membership  dues, 
etc.; 


(Q)  Rework  labor,  scrap  and  spoilage; 

(R)  Bidding  expenses  incurred  in  the 
soHcitation  of  contracts,  (including 
contracts  pertaining  to  property 
acquired  for  resale)  ultimately  swarded 
to  the  taxpayer.  For  purposes  of  this 
section  the  term  "bidding  expenses" 
does  not  include  any  research  and 
experimental  expenses  described  in 
section  174  and  the  regulations 
thereunder.  The  taxpayer  shall  defer  all 
bidding  ejqienses  paid  or  incurred  in  the 
solicitation  of  a  particular  contract  until 
the  contract  is  awarded.  If  the  contract 
is  awarded  to  the  taxpayer,  the  bidding 
costs  became  part  of  the  indirect  costs 
allocated  to  the  costs  of  the  subject 
matter  of  the  contract.  If  the  contract  is 
not  awarded  to  the  taxpayer,  bidding 
costs  become  deductible  in  the  taxable 
year  the  contract  is  awarded,  or  in  the 
taxable  year  the  taxpayer  is  notified  in 
writing  that  no  contract  will  be  awarded 
and  that  the  contract  (or  a  similar  or 
related  contract)  will  not  be  re-bid,  or  in 
the  taxable  year  that  the  taxpayer 
abandons  its  bid  or  proposal,  whichever 
occurs  first.  Abandoning  a  bid  does  not 
include  modifying,  supplementing,  or 
changing  the  original  bid  or  proposal.  If 
the  taxpayer  is  awarded  only  part  of  the 
bid  (for  example,  the  taxpayer 
submitted  one  bid  to  build  each  of  two 
different  types  of  products  and  the 
taxpayer  was  awarded  a  contract  to 
build  only  one  of  the  two  products),  the 
taxpayer  shall  deduct  the  portion  of  the 
bidding  expense  related  to  the  portion  of 
the  bid  not  awarded  to  the  taxpayer.  In 
the  case  of  a  bid  or  proposal  for  a  multi- 
unit  contract,  however,  all  the  bidding 
expenses  shall  be  included  in  the  costs 
allocated  to  the  subject  matter  of  the 
contract  awarded  to  the  taxpayer  to 
produce  or  acquire  for  resale  any  of 
such  units  (for  example,  where  the 
taxpayer  submitted  one  bid  to  produce 
three  similar  turbines  and  the  taxpayer 
was  awarded  a  contract  to  produce  only 
two  of  the  three  turbines); 

(S)  Engineering  and  design  expenses 
(to  the  extent  that  such  amounts  are  not 
research  and  experimental  expenses  as 
described  in  section  174  and  the 
regulations  thereunder);  and 

(T)  To  the  extent  not  previously 
described  as  a  direct  or  indirect  cost 
subject  to  capitalization,  the  following 
items  incurred  with  respect  to 
production  or  resale  activities: 

(7)  Storage  and  warehousing  costs; 

[2]  Purchasing  costs; 

(J)  Handling,  processing,  assembly, 
and  repackaging  costs;  and 

[4]  A  portion  of  general  and 
administrative  costs  allocable  to  these 
functions. 
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(See  paragraph  (d)(3Mii)  of  this  section 
for  definitions  of  these  various  types  of 
costs  with  respect  to  property  acquired 
for  resale.  Principles  which  are  similar 
to  the  provisions  of  paragraph  (d)(3)(ii) 
of  this  section  shall  apply  in  defining 
these  various  types  of  costs  with  respect 
to  production  activities). 

(iv)  Allocation  of  interest  expense  to 
production  activities — (A)  In  General. 
Interest  on  debt  incurred  or  continued  to 
finance  the  production  of  real  or 
tangible  personal  property  to  which  this 
section  otherwise  applies  must  be 
capitalized,  as  provided  in  this 
paragraph.  (Interest  on  debt  incurred  or 
continued  to  finance  the  acquisition  and 
holding  of  property  for  resale  is  not 
required  to  be  capitalized  under  this 
section).  Interest  paid  or  incurred  during 
the  production  period  must  be 
capitalized  if  the  property  produced  is: 

[1]  Real  property; 

\2)  Personal  property  determined 
under  section  168  to  have  a  class  life  of 
20  years  or  more: 

(3)  Personal  property  with  an 
estimated  production  period  in  excess  of 
2  years;  or 

[4]  Personal  property  with  an 
estimated  production  period  in  excess  of 
1  year  if  the  estimated  cost  of 
production  exceeds  $1  milhon. 

For  purposes  of  this  paragraph,  the 
production  period  begins  on  the  date 
production  of  the  property  begins  and 
ends  on  the  date  the  property  is  ready  to 
be  placed  in  service  or  ready  to  be  held 
for  sale. 

(B)  A  voided  cost  method.  The 
determination  of  the  amount  of  debt  that 
is  treated  as  incurred  or  continued  to 
finance  production  is  based  on  the 
amount  of  interest  expense  that  would 
have  been  avoided  if  production 
expenditures  had  not  been  made  and  the 
'     amount  of  such  expenditures  were  used 
to  repay  the  indebtedness  of  the 
taxpayer.  Debt  that  can  be  specifically 
traced  to  a  production  activity  must  first 
be  allocated  to  that  activity.  To  the 
extent  that  production  expenditiu'es 
exceed  the  amount  of  debt  specifically 
traceable  to  that  production  activity, 
other  debt  of  the  taxpayer  is  to  be 
treated  as  allocable  to  the  production 
activity.  The  interest  rate  to  be  applied 
to  such  additional  allocable  debt  is  the 
weighted  average  of  the  interest  rates  on 
the  taxpayer's  debt  outstanding  during 
the  production  period,  other  than  debt 
specifically  traced  to  a  production 
activity.  For  purposes  of  this  paragraph 
(b|(2)(iv)(b),  production  expenditures 
are  those  costs,  including  interest 
expense  capitalized  during  the 
production  period,  required  to  be 
capitaliTed  with  respect  to  production 


under  the  rules  of  this  section,  without 
regard  to  whether  such  costs  are 
incurred  during  the  production  period  of 
the  property  to  which  the  costs  relate. 
[E.g.,  production  expenditures  include 
planning  and  design  activities  which  are 
generally  incurred  before  the  production 
period  commences,  as  well  as  the  costs 
of  raw  land  and  materials  acquired 
before  the  production  period 
commences). 

(C)  Advance  payments.  If  production 
is  undertaken  for  a  customer  who  agrees 
to  make  progress  payments  or  advance 
payments  (or  any  other  payments 
serving  a  similar  purpose),  for  property 
to  be  held  for  sale  to  customers,  or  used 
in  a  trade  or  business  or  activity 
conducted  for  proHt  the  customer  is 
treated  as  producing  the  property  to  the 
extent  such  progress  payments  or 
advance  payments  are  made.  (See 
paragraph  (a)(5)(ii)  of  this  section.) 
Moreover,  the  customer  is  treated  as 
producing  the  property  to  the  extent  that 
the  taxpayer  incurs  other  costs  (e.g., 
general  and  administrative  costs]  with 
respect  to  the  property  under 
production.  Thus,  interest  on 
indebtedness  incurred  or  continued 
during  the  production  period  to  finance 
the  payments  made  (and  costs  incurred] 
by  the  customer  must  be  capitalized  by 
the  customer  if  such  property  is 
described  in  paragraph  (b](2)(iv)(A]  of 
this  section.  In  addition,  the  taxpayer 
producing  the  property  for  the  customer 
must  capitalized  interest  costs  with 
respect  to  the  property  produced  under 
the  provisions  of  this  paragraph  to  the 
extent  that  the  production  expenditures 
incurred  by  the  taxpayer  exceed  the 
accumulated  payments  received  from 
the  customer  with  respect  to  such 
property. 

(D)  Property  used  in  production 
process.  Interest  on  debt  incurred  or 
continued  to  finance  any  asset  (e.g., 
manufacturing  equipment  and  facilities) 
that  is  used  in  the  production  or 
property  described  in  paragraph 
(b)(2)(iv)(A)  of  this  section  shall  be 
capitalized  to  the  extent  that  such 
interest  is  paid  or  incurred  during  the 
production  period  of  the  property.  The 
determination  of  the  amount  of  debt  that 
is  treated  as  incurred  or  continued  to 
finance  any  asset,  and  the  interest 
attributable  to  such  debt,  shall  be 
determined  under  the  provisions  of 
paragraph  (b)(2){iv)(B)  of  this  section. 
Where  an  asset  is  used  in  the  production 
of  property  and  for  other  purposes,  only 
the  portion  of  such  interest  properly 
allocable  to  the  production  activity  shall 
be  capitalized. 

(v)  Costs  not  capitalized.  Costs  which 
are  not  required  to  be  capitalized  with 


respect  to  production  or  resale  activities 
include  amounts  incurred  for: 

(A)  Marketing,  selling,  advertising  and 
distribution  expenses; 

(B)  Bidding  expenses  incurred  in  the 
solicitation  of  contracts  not  awarded  to 
the  taxpayer 

(C)  General  and  administrative 
expenses  (but  not  including  any  cost 
described  in  paragraph  (b)(2)(iii)  (L)  or 
(M)  of  this  section),  and  compensation 
paid  to  officers  attributable  to  the 
performance  of  services  that  do  not 
directly  benefit  or  are  not  incurred  by 
reason  of  a  particular  production 
activity; 

(D)  Research  and  experimental 
expenses  (described  in  section  174  and 
the  regulations  thereunder): 

(E)  Losses  under  section  165  and  the 
regulations  thereunder 

(F)  Depreciation,  amortization  and 
cost  recovery  allowances  on  equipment 
and  facilities  that  have  been  placed  in 
service  but  are  temporarily  idle  (for  this 
purpose,  an  asset  is  not  considered  to  be 
temporarily  idle  on  non-working  days, 
and  an  asset  used  in  construction  is 
considered  to  be  idle  when  it  is  not 
enroute  to  or  located  at  a  job-site]: 

(G)  Income  taxes: 

(H)  (/)  Contributions  paid  to  or  under 
a  pension  or  annuity  plan  allowable  as  a 
deduction  under  section  404  (and  section 
404A  if  applicable)  to  the  extent  such 
contributions  represent  past  service 
costs  as  determined  under  the  particular 
funding  method  established  for  the  plan 
for  the  period  in  question  under  the 
provisions  of  section  412; 

(2)  (Reserved.) 

(I)  Cost  attributable  to  strikes;  and 

(J)  Repair  expenses  that  do  not  relate 
to  the  manufacture,  or  production  of 
property. 

(vi)  Costs  provided  by  a  related 
person.  (A)  Any  taxpayer  engaging  in 
production  or  resale  activities  shall 
capitalize  any  direct  or  indirect  costs 
properly  allocable  to  such  activities 
although  the  materials,  labor,  or  services 
(the  "items")  constituting  the  costs  in 
question  are  provided  to  the  taxpayer  by 
a  related  person  for  a  price  which  is  less 
than  the  arm's  length  charge  for  such 
items.  In  such  a  situation,  both  the 
taxpayer  and  the  related  person  shall 
account  for  the  transaction  for  federal 
income  tax  purposes  as  if  the  taxpayer 
purchased  the  items  in  question  for  their 
arm's  length  charge  from  the  related 
person.  Thus,  for  example,  the  taxpayer 
shall  capitalize  an  amount  equal  to  the 
arm's  length  charge  for  such  items  and 
the  related  person  shall  include  in 
income  an  amount  equal  to  such  arm's 
length  charge. 
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(B)  The  provisions  of  this  paragraph 
(b](2)(vi)  shall  not  apply  if,  and  to  the 
extent,  the  transaction  is  properly 
accounted  for  in  such  a  manner  as  to 
result  in  the  capitalization  (or  deferral  of 
the  deduction)  of  the  costs  of  the  items 
by  the  related  party,  and  the  related 
party  does  not  deduct  such  costs  earlier 
than  the  time  that  the  costs  would  have 
been  deducted  by  the  taxpayer  had  the 
costs  been  initially  capitalized  by  the 
taxpayer.  Thus,  for  example,  the 
provisions  of  this  paragraph  (b](2][vi) 
shall  not  apply  if,  and  to  the  extent,  that 
the  transaction  is  treated  as  a  deferred 
intercompany  transaction  under 

§  1.1502-13,  and  the  gain  or  loss  is 
deferred  by  the  selling  member  under 
that  section.  In  addition,  the  provisions 
of  this  paragraph  (b)(2)(vi]  shall  not 
apply  if,  and  to  the  extent,  it  would  not 
be  appropriate  under  the  principles  of 
section  482  for  the  Commissioner  to 
adjust  the  income  of  the  taxpayer  or  the 
related  person  with  respect  to  the 
transaction  at  issue. 

(C)  For  purposes  of  this  paragraph 
(b){2)(vi),  an  "arm's  length  charge"  for 
an  item  shall  mean  the  arm's  length 
charge  (or  other  appropriate  charge, 
vwhere  applicable)  established  under  the 
principles  of  section  482.  Thus,  for 
example,  the  term  "arm's  length  charge" 
may  refer  to  the  cost  of  an  item,  if  such 
treatment  is  allowed  under  the 
principles  of  section  482.  In  addition,  the 
principles  of  section  482  shall  apply  in 
determining  the  various  correlative 
adjustments  which  shall  occur  by  reason 
of  the  required  accounting  treatment  of 
these  transactions.  For  purposes  of  this 
paragraph  (b)(2)(vi),  a  taxpayer  shall  be 
related  to  another  person  if  the  taxpayer 
and  such  person  are  described  in  section 
482  of  the  Code. 

(vii)  Practical  capacity.  [Reserved.] 
(viii)  Examples. 

Example  (1).  The  taxpayer  A,  owns  and 
operates  a  manufacturing  facility  which 
produces  tangible  personal  property,  the 
costs  of  which  are  subject  to  the 
capitalization  rules  of  this  section.  Normally, 
two  separate  shifts  of  production  workers  are 
employed  at  the  facility  during  a  typical  work 
day.  However,  for  various  business  reasons, 
during  a  particular  period  of  time,  none  of  the 
production  workers  report  for  work  at  the 
facility,  and  the  facility  is  not  used  during 
any  of  the  normally  scheduled  work  days  in 
such  period.  Under  this  section,  the  facility  is 
considered  to  be  temporarily  idle  for 
purposes  of  paragraph  (b)(2)(v)(F)  of  this 
section,  and  thus  A  is  allowed  to  expense 
depreciation,  amortization,  and  cost  recovery 
allowances  on  the  facility  and  the  equipment 
contained  therein  with  respect  to  the 
normally  scheduled  work  days  for  which  the 
facility  and  equipment  are  completely  idle. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that,  for  various  business 
reasons  during  a  particular  period  of  time, 


only  one  shift  of  production  workers  report 
for  wo(k  at  the  facility,  and  the  facility  is  not 
used  for  the  duration  of  the  remaining  work 
day.  Uitder  this  section,  the  facility  is  not 
considered  to  be  temporarily  idle  for 
purposes  of  paragraph  (b)(2)(v){F)  of  this 
sectioa 

Example  (3).  The  taxpayer  B,  owns  and 
operates  a  manufacturing  facility  which 
produces  tangible  personal  property,  the 
costs  of  which  are  subject  to  the 
capitalization  rules  of  this  section.  The 
facility  normally  runs  24  hours  a  day,  and 
typically  produces  1000  units  of  product  for 
each  day's  operations.  However,  for  various 
business  reasons,  during  a  particular  period 
of  time,  the  facility  continues  to  operate  24 
hours  a  day,  but  only  produces  700  units  of 
product  for  each  day's  operations.  The  same 
result  occurs  as  in  example  (2),  i.e.,  the 
facility  is  not  considered  to  be  temporarily 
idle  for  purposes  of  paragraph  (b}(2)(v)(F)  of 
this  section. 

(3)  Allocation  methods — (i)  Direct 
labor.  Direct  labor  costs  incurred  during 
the  taxable  year  shall  generally  be 
allocated  to  or  among  activities  using  a 
specific  identification  (or  "tracing") 
method.  However,  direct  labor  costs 
may  be  allocated  to  or  among  particular 
activities  using  any  method,  provided 
that  the  method  employed  reasonably 
allocates  direct  labor  costs  among  such 
activities.  For  the  purpose  of  allocating 
elements  of  direct  labor  cost  (other  than 
basic  compensation]  to  particular 
activities,  all  such  cost  elements  may  be 
grouped  together  and  then  allocated  to 
or  among  activities  in  proportion  to  the 
charge  for  basic  compensation.  Under 
this  paragraph,  a  taxpayer  must 
capitalize  all  of  its  direct  costs. 
Nevertheless,  a  taxpayer  will  not  be 
treated  as  using  an  incorrect  method  of 
accounting  if  the  taxpayer  treats  any 
direct  costs  as  indirect  costs,  provided 
such  costs  are  capitalized  to  the  extent 
provided  by  paragraph  (b](3)(iii]  of  this 
sectiooi.  Thus,  for  example,  a  taxpayer 
may  treat  direct  labor  costs  as  part  of 
indirect  costs  (for  example,  by  use  of  the 
conversion  cost  method],  provided  all 
such  costs  are  capitalized  as  provided 
by  paragraph  (b)(3)(iii)  of  this  section. 

(ii)  Direct  materials.  The  cost  of  direct 
materials  shall  generally  be  allocated  to 
the  activity  for  that  year,  using  the 
taxpayer's  method  of  accounting  for  the 
inventories  containing  such  materials 
(e.g.,  specific  identification,  FIFO,  LIFO). 
Direct  materials  which  are  not 
accounted  for  under  the  provisions  of 
the  preceding  sentence  shall  be 
allocated  to  an  activity  using  a  tracing 
method  or  any  other  method  which 
reasonably  allocates  such  direct 
material  costs  among  activities. 

(iii)  Indirect  costs— {A]  In  general.  [1] 
The  indirect  costs  required  to  be 
allocated  to  or  among  production  or 
resale  activities  under  paragraph  (b)(2) 


of  this  section  shall  be  allocated  to 
particular  activities  using  either  a 
specific  identification  (or  "tracing") 
method,  the  standard  cost  method,  or  a 
method  using  burden  rates  (such  as         | 
ratios  based  on  direct  costs,  hours,  or 
other  items,  or  similar  formulas],  so  long 
as  the  method  employed  for  such 
allocation  reasonably  allocates  indirect 
costs  among  production  or  resale 
activities.  Indirect  costs  may  ordinarily 
be  allocated  to  production  and  resale 
activities  on  the  basis  of  direct  labor 
and  material  costs,  direct  labor  hours,  or 
any  other  basis  which  results  in  a 
reasonable  allocation  of  such  indirect 
costs. 

(2)  An  allocation  method  under  this 
paragraph  (b)(3)  will  not  be  considered 
to  be  reasonable  if  such  method  does 
not  result  in  the  capitalization  of  all 
costs  that  directly  benefit  or  are 
incurred  by  reason  of  the  performance 
of  production  or  resale  activity  as 
described  in  paragraph  (b](2)(ii)  of  this 
section.  However,  an  allocation  method 
that  fails  to  meet  these  requirements 
may  be  used  by  the  taxpayer  if,  with 
respect  to  the  taxpayer's  production  or 
resale  activities  taken  as  a  whole — 
[i]  The  total  amounts  of  such  costs 
which  the  taxpayer  capitalizes  during 
the  taxable  year  do  not  differ 
significantly  (with  appropriate 
consideration  being  given  to  the  volume 
of  the  taxpayer's  production  or  resale 
activities]  from  the  total  amounts  which 
would  be  capitalized  under  the 
requiremefits  of  the  preceding  sentence; 
and 

[if]  The  allocation  method  is  applied 
consistently  by  the  taxpayer,  and  does 
not  result  in  a  significantly 
disproportionate  allocation  of  costs  to 
production  or  resale  activities  in  such  a 
manner  as  to  circumvent  the  principles 
of  this  section. 

The  principles  of  this  paragraph  (b)(3) 
(iii](A](2)  shall  also  be  applicable  with 
respect  to  the  use  of  the  simplified 
production  method  (as  described  in 
paragraph  (b)(5)  of  this  section),  the 
simplified  service  cost  method  (as 
described  in  paragraph  (b)(6)  of  this 
section],  and  the  simplified  resale 
method  (as  described  in  paragraph  (d) 
(3)  of  this  section).  Thus,  the  use  of 
various  allocation  procedures  under 
those  methods  shall  be  permitted 
although  such  procedures  may 
otherwise  fail  to  meet  the  respective 
requirements  of  those  methods,  if  the 
procedures  satisfy  the  requirements  of 
this  paragraph  (b)(3](iii](A)(2]. 

[3]  In  the  event  that  the  allocation 
methods  (such  as  burden  rates,  or  the 
standard  cost  method)  utilized  by  a 
taxpayer  under  its  method  of  accounting 
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prior  lo  the  effective  date  of  the  Tax 
Reform  Act  of  1986  do  not  result  in  the 
allocation  of  sufficient  amounts  of 
indirect  costs  to  production  or  resale 
activities  under  this  section: 

(0  The  taxpayer  shall  change  its 
burden  rales,  standard  costs,  or  other 
methods,  lo  increase  the  amount  of 
indirect  costs  being  allocated  to 
production  or  resale  activities;  or 

[ii]  The  taxpayer  may  retain  the  use  of 
its  present  burden  rates,  standard  costs, 
or  olher  methods,  but  shall  adopt  further 
methods  (including,  but  not  limited  to, 
additional  burden  rates  or  standard 
coslsl.  to  ensure  that  adequate  amounts 
of  indirect  costs  are  allocated  to 
production  or  resale  activities. 

(D)  (Reserved.) 

(C)  Burden  rates.  (7)  In  general. 
Burden  rales  may  be  developed  in 
accordance  with  acceptable  accounting 
principles  and  applied  in  a  reasonable 
manner.  If  a  taxpayer  chooses,  it  may 
allocate  different  indirect  costs  on  the 
basis  of  different  burden  rates.  Thus,  for 
example,  the  taxpayer  may  use  one 
burden  rate  for  allocating  rent  and 
another  burden  rate  for  allocating 
utilities.  Any  change  in  a  burden  rate 
which  is  merely  a  periodic  adjustment  to 
reflect  current  operating  conditions, 
such  as  increases  in  automation  or 
changes  in  operation,  does  not 
constitute  a  change  in  method  of 
accounting  under  section  446.  However, 
a  change  in  the  concept  under  which 
such  rates  are  developed  does  constitute 
a  change  in  method  requiring  the 
consent  of  the  Commissioner,  except  as 
provided  in  paragraph  (e)  of  this  section. 
The  taxpayer  shall  maintain  adequate 
records  and  working  papers  to  support 
all  burden  rate  calculations. 

(2)  Development  of  burden  rates.  The 
following  factors,  among  others,  may  be 
taken  into  account  in  developing  burden 
rates: 

(0  The  selection  of  an  appropriate 
level  of  activity  and  period  of  time  upon 
which  to  base  the  calculation  of  rates 
which  will  reflect  operating  conditions 
for  purposes  of  unit  costs  being 
determined; 

[ii)  The  selection  of  an  appropriate 
statistical  base  such  as  direct  labor 
hours,  direct  labor  dollars,  or  machine 
hours,  or  a  combination  thereof,  upon 
which  to  apply  the  overhead  rate  to 
determine  costs;  and 

[Hi]  The  appropriate  budgeting, 
classification  and  analysis  of  expenses 
(for  example,  the  analysis  of  fixed  and 
variable  costs). 

(3)  Operation  of  the  burden  rate 
method.  The  purpose  of  the  burden  rate 
method  is  to  allocate  an  appropriate 
amount  ot  fiidirect  costs  to  production  or 
resale  activities  through  the  use  of 


predetermined  rates  intended  to 
approximate  the  actual  amount  of 
indirect  costs  incurred.  Accordingly,  the 
proper  use  of  the  burden  rate  method 
under  this  section  requires  that  any  net 
negative  or  net  positive  difference 
between  the  total  predetermined  amount 
of  costs  allocated  to  property  and  the 
total  amount  of  indirect  costs  actually 
incurred  and  required  to  be  allocated  to 
such  property  (i.e..  the  under  or  over- 
apphed  burden)  must  be  treated  as  an 
adjustment  to  the  taxpayer's  ending 
inventory  or  capital  account  (as  the  case 
may  be)  in  the  taxable  year  in  which 
such  difference  arises.  However,  if  such 
adjustment  is  not  significant  in  amount 
in  relation  to  the  taxpayer's  total 
indirect  costs  incurred  with  respect  to 
production  or  resale  activities  for  the 
year,  then  such  adjustment  need  not  be 
allocated  to  the  property  produced  or 
acquired  for  resale  unless  such 
allocation  is  made  in  the  taxpayer's 
financial  reports.  The  taxpayer  must 
treat  both  positive  and  negative 
adjustments  consistently. 

(D)  Standard  cost  method.  [1]  In 
general.  A  taxpayer  may  use  the 
"standard  cost"  method  of  allocating 
costs,  provided  that  variances  are 
treated  in  accordance  with  the 
procedures  prescribed.  For  purposes  of 
this  section,  a  "net  positive  overhead 
variance"  shall  mean  the  excess  of  total 
standard  indirect  costs  over  total  actual 
indirect  costs  and  a  "net  negative 
overhead  variance"  shall  mean  the 
excess  of  total  actual  indirect  costs  over 
total  standard  indirect  costs. 

[2)  Treatment  of  variances.  The 
proper  use  of  the  standard  cost  method 
requires  that  a  taxpayer  must  reallocate 
to  property  a  pro  rata  portion  of  any  net 
negative  or  net  positive  overhead 
variances  and  any  net  negative  or  net 
positive  direct  cost  variances.  The 
taxpayer  must  apportion  such  variances 
to  or  among  the  property  to  which  the 
costs  are  allocable.  However,  if  such 
variances  are  not  significant  in  amount 
in  relation  to  the  taxpayer's  total 
indirect  costs  incurred  with  respect  to 
production  and  resale  activities  for  the 
year,  then  such  variances  need  not  be 
allocated  to  property  produced  or 
acquired  for  resale  unless  such 
allocation  is  made  in  the  taxpayer's 
financial  reports.  The  taxpayer  must 
treat  both  positive  and  negative 
variances  consistently. 

(4)  Allocation  of  administrative, 
service,  or  support  costs  to  activities — 
(i)  Introduction.  If  a  function  or 
department  of  the  taxpayer  incurs  costs 
that  directly  benefit  particular 
production  or  resale  activities  of  the 
taxpayer,  the  costs  of  such  function  or 
department  are  allocable  to  such 


activities.  See  paragraph  (b)(3)  of  this 
section.  However,  if  a  function  or 
department  incurs  costs  that  do  not 
directly  benefit  particular  production  or 
resale  activities  but  rather,  for  example, 
benefit  only  the  overall  management  or 
policy  guidance  functions  of  the 
taxpayer,  the  costs  incurred  by  such 
function  or  department  are  not  allocable 
to  production  or  resale  activities.  In 
some  cases,  the  costs  incurred  by  a 
function  or  department  may  directly 
benefit  particular  production  or  resale 
activities  as  well  as  the  taxpayer's  other 
functions,  such  as  overall  management 
or  pohcy  guidance  functions.  In  such 
cases,  the  taxpayer  shall  reasonably 
allocate  the  costs  of  such  function  or 
department  between  the  taxpayer's 
production  or  resale  activities  and  the 
taxpayer's  other  functions.  Paragragh 
(b)(3)(iii)  and  (4)(iii)  of  this  section 
provide  guidance  as  to  what  constitutes 
a  reasonable  method  of  allocating  these 
costs. 

(ii)  General  rule.  The  total  direct  and 
indirect  costs  ("service  costs")  of 
administrative,  service,  or  support 
functions  or  departments  ("service 
departments")  that  directly  benefit  a 
particular  production  or  resale  activity 
shall  be  directly  allocated  to  such 
activity;  if  service  costs  direcdy  benefit 
more  than  one  production  or  resale 
activity,  then  such  costs  shall  be 
allocated  to  particular  activities  under 
the  principles  of  this  paragraph.  The 
service  costs  that  benefit  production  or 
resale  activities  as  well  as  other 
functions  ("mixed  service  costs")  shall 
be  allocated  to  particular  activities  or 
functions  on  the  basis  of  a  factor  or 
relationship  that  reasonably  relates  the 
incurring  of  the  service  cost  to  the 
benefits  received  by  the  activity.  In 
general,  the  direct  costs  of  a  service 
department  include  costs  that  can  be 
identified  specifically  with  the  services 
provided  by  the  department,  and  the 
indirect  costs  of  a  service  department 
include  costs  not  identified  specifically 
with  the  services  provided  by  the 
function  or  department,  but  incurred  by 
reason  of  the  direct  costs  of  the  function 
or  department.  Such  direct  and  indirect 
costs  include,  but  are  not  limited  to, 
compensation  (including  compensation 
referred  to  in  paragraph  (b)(2)(i)  of  this 
section)  of  employees  directly  engaged 
in  performing  the  services  provided  by 
the  department,  travel,  materials  and 
supplies  consumed  by  the  department, 
supervisory  and  clerical  compensation, 
occupancy  costs  (rents  or  an  allocable 
share  of  depreciation  and  property 
taxes),  depreciation  or  rent  of  office 
machines,  utilities,  telephone,  and  other 
department  overhead.  The  types  of 
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activities  that  are  administrative, 
service  or  support  fanctians  or 
departments  are  not  predetennioed,  but 
depend  upon  the  facts  and 
circumstances  of  each  taxpayer's 
activities  and  business  organization.  In 
a  decentralized  business  organization, 
all  costs  incurred  at  faigber  levels,  for 
example,  at  a  par«it  corporation  or 
organization  or  at  the  headquarters  of  a 
subsidiary  corporation  or  division,  are 
not  necessarily  general  and 
administrative  expenses  {as  described  in 
paragraph  {bJ{2Kv|(C)  of  this  section) 
with  respect  to  particular  activities, 
(iii)  RuJes  for  allocation  of  service 
costs.  The  taxpayer  shall  allocate  the 
total  direct  and  indirect  costs  of  a 
service  department  to  activities  by 
applying  consistently  any  reasonable 
method  of  cost  allocation  as  described 
in  paragraph  (b)(3|(iii)  of  this  section. 
(However,  for  purposes  of  this  section,  a 
method  shall  not  be  considered  to  be 
reasonable  if  such  method  effectively 
allocates  service  department  costs  to 
other  service  departments  in  such  a 
manner  as  to  avoid  the  eventual 
reallocation  of  such  costs  to  production 
and  resale  activities  if  such  reallocation 
would  be  otherwise  required  under  the 
principles  of  this  section).  The  following 
methods  are  provided  as  examples  of 
reasonable  methods  for  allocating 
service  departmoit  costs  under  this 
section.  Any  other  reasonable  method, 
as  described  in  paragraph  [b)(3){iii)  of 
this  section,  may  also  be  used  to 
allocate  such  service  department  costs 
under  this  section. 

(A)  Direct  reallocation  method  The 
direct  reallocation  method,  whereby  the 
total  costs  (direct  and  indirect)  of  all 
service  departments  are  allocated  only 
to  departments  or  cost  centers  engaged 
in  production  or  resale  activities  and 
then  from  those  departments  to 
particular  activities.  This  direct 
reallocation  method  ignores  benefits 
provided  by  one  service  department  for 
other  service  departments,  and  also 
excludes  such  other  service  departments 
from  the  base  used  to  make  the 
allocation;  or 

(B)  Step-allocation.  Tlie  step- 
allocation  method,  whereby  a  sequence 
of  allocations  is  made  beginning  with 
the  allocation  to  other  service 
departments  and  to  departments 
engaged  in  the  perftMinance  of 
production  or  resale  activities,  of  the 
total  costs  (direct  and  indirect)  of  the 
service  departments,  and  ending  with 
the  allocation  of  the  total  costs 
(including  the  costs  allocated  to  it  from 
the  other  service  departments)  of  the 
service  department  that  provides 
benefits  to  the  least  number  of  other 


service  departments.  Under  this 
allocation  method,  the  cost  of  service 
departments  allocated  properly  to 
functions  or  departments  that  are  not 
service  departments  or  departments 
performing  the  production  or  resale 
activities  (for  example,  payroll  costs 
allocated  to  a  financial  planning 
function  or  department)  are  not 
reallocated  to  any  other  service 
department  or  department  performing 
the  activities.  The  taxpayer  shall  then 
allocate  the  costs  of  the  departments 
performing  the  activities  (including  the 
reallocated  service  department  costs)  to 
particular  production  or  resale  activitiea. 

(iv)  Relationship  of  service  costs  to 
benefits  received.  Factors  or 
relatiooships  that  relate  the  incurring  of 
service  costs  to  the  benefits  received  by 
particular  production  or  resale  activities 
include  measures  based  upon  the  total 
output  of  the  service  department  (for 
example,  the  approximate  amount  of 
service  hours  or  the  approximate 
number  or  the  dollar  value  of 
transactions  provided  to  an  activity  as  a 
fraction  of  the  total  amount  of  service 
hours  or  the  total  amount  or  the  total 
dollar  Tolume  of  transactions  provided 
by  the  department),  or  measures  based 
upon  tile  relative  size  of  the  production 
or  resale  activity  to  the  sire  of  the 
taxpayer's  other  activities  (for  example, 
the  number  of  direct  labor  employees  or 
direct  labor  hours  or  direct  labor  costs 
(as  referred  to  in  paragraph  (b)(2)(i)  of 
this  section)  incurred  in  connection  with 
a  particular  activity  as  a  fraction  of  the 
total  amount  of  direct  labor  costs 
incurred  by  the  taxpayer  in  all 
activities). 

(v)  Additional  requirements.  (A)  The 
amount  of  administrative,  service,  or 
support  costs  required  to  be  allocated 
under  Oils  section  include  the  costs  of 
purchasing  such  services  from  a  third 
person.  In  the  case  of  services 
performed  by  a  related  party,  see 
paragraph  (b)(2)(vi)  of  this  section  for 
the  accounting  treatment  required  of 
such  transactions.  In  addition,  if 
pursuant  to  section  482  and  the 
regulations  thereunder  the  district 
director  makes  an  allocation  of  income 
or  deductions  between  members  of  a 
group  of  controlled  entities  to  reflect  the 
performance  of  services  or  the  provision 
of  materials,  equipment  or  facilities  at 
other  than  an  arm's  length  charge,  any 
taxpayer  that  is  affected  by  such 
allocation  is  required  to  take  such 
allocation  into  account  in  making  the 
taxpayer's  allocation  to  production  and 
resale  activities  of  the  costs  of 
administrative  service  or  support 
functions  or  departments. 


(B)  If  the  taxpayer  establishes  to  the 
satisfaction  of  the  district  director  that 
all  of  a  particular  type  of  administrative, 
service  or  support  function  is  performed 
only  at  a  particular  jobsite  or  location 
(that  is,  at  the  offices  of  a  production 
plant,  warehouse,  storage  facility,  or  at 
a  construction  site],  then  all  the  direct 
and  indirect  costs  of  such  function 
incurred  at  the  jobsite  or  location  shall 
be  directly  allocated  to  each  particular 
activity  performed  at  that  jobsite  or 
location,  and  no  further  allocation  of 
that  type  of  cost  shall  be  required. 

(C)  Regardless  of  the  particular 
allocation  method  being  used  by  the 
taxpayer  to  allocate  service  costs,  the 
taxpayer  shall  maintain  the  records 
used  to  make  service  cost  allocations  so 
that  the  allocations  may  be  readily 
examined  and  verified  by  the  district 
director.  The  taxpayer  shall  also 
maintain  records  describing  the  types  of 
costs  that  the  taxpayer  has  deducted 
currently  under  paragraph  (b)(2)(v)(C)  of 
this  section  (general  and  administrative 
expenses),  so  that  the  amount,  nature, 
and  allocation  of  such  costs  may  be 
verified  readily  by  the  district  director. 
A  change  in  the  method  or  base  used  in 
allocating  such  service  costs  (such  as 
changing  from  an  allocation  base  using 
direct  labor  cost  to  a  base  using  direct 
labor  hours),  or  a  change  in  the 
taxpayer's  determination  of  what 
functions  or  departments  of  the 
taxpayer  are  required  or  not  required  to 
be  allocated  is  a  change  in  method  of 
accounting  to  which  section  446(e)  and 
the  regulations  and  procedures 
thereunder  apply.  See  §  1.446-1  (e)  and 
paragraph  (e)(ll)  of  this  section. 

(vi)  Illustration  of  types  of  activities 
with  respect  to  which  costs  ordinarily 
are  required  to  be  allocated.  Costs 
incurred  by  the  following  types  of 
functions  or  departments  ordinarily  are 
required  to  be  allocated  among 
production  or  resale  activities: 

(A)  The  administration  and 
coordination  of  production  and  resale 
activities  (wherever  performed  in  the 
business  oi^anization  of  the  taxpayer); 

(B)  Personnel  operations,  including  the 
cost  of  recruiting,  hiring,  relocating, 
assigning,  and  maintaining  personnel 
records  or  employees; 

(C)  Purchasing  operations,  including 
purchasing  materials  and  equipment, 
scheduling  and  coordinating  delivery 
and  return  of  materials  and  equipment 
to  or  from  factories  or  jobsites,  and 
expediting  and  follow-up; 

(D)  Materials  handling  and 
warehousing  and  storage  operations; 

(E)  Accounting  and  data  services 
operations,  including  cost  accounting. 
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accounts  payable,  disbursements, 
billing,  accounts  receivable  and  payroll; 

(F)  Data  processing; 

(G)  Security  services;  and 
(H)  Legal  departments. 

(vii)  Illustration  of  types  of  activities 
with  respect  to  which  costs  ordinarily 
are  not  required  to  be  allocated.  Costs 
incurred  by  the  following  types  of 
functions  or  departments  ordinarily  are 
not  required  to  be  allocated  to  particular 
activities: 

(A)  Functions  or  departments 
responsible  for  overall  management  of 
the  taxpayer,  or  for  setting  overall 
policy  for  all  of  the  taxpayer's  activities 
or  trades  or  businesses  (such  as  the 
board  of  directors  (including  their 
immediate  staff),  and  the  chief 
executive,  financial,  accounting  and 
legal  officers  (including  their  immediate 
staffs)  of  the  taxpayer,  provided  that  no 
substantial  part  of  the  cost  of  such 
departments  or  functions  directly 
benefit  a  particular  production  or  resale 
activity; 

(B)  General  business  planning; 

(C)  Financial  accounting  (including 
the  accounting  services  required  to 
prepare  consolidated  reports,  but  not 
including  any  accounting  for  particular 
production  or  resale  activities); 

(D)  General  financial  planning 
(including  general  budgeting)  and 
financial  management  (including  bank 
relations  and  cash  management); 

(E)  General  economic  analysis  and 
forecasting: 

(F)  Internal  audit; 

(G)  Shareholder,  public  and  industrial 
relations; 

(H)  Tax  department; 

(I)  Other  departments  or  functions 
that  are  not  responsible  for  day-to-day 
operations  but  are  instead  responsible 
for  setting  policy  and  establishing 
procedures  to  be  used  with  respect  to  all 
of  the  taxpayer's  activities  or  trades  or 
businesses,  as  described  in  paragraph 
(b){4)(viii)  of  this  section;  and 

(J)  Marketing,  selling,  or  advertising. 

(viii )  Policy  and  overall  management 
services.  Examples  of  such  departments 
or  functions  that  are  responsible  for 
setting  policy  and  establishing 
procedures  applicable  to  all  of  the 
taxpayer's  activities  or  trades  or 
businesses  (see  paragraph  (b)(4)(vii)(I) 
of  this  section]  are: 

(A)  Personnel  policy  (such  as 
establishing  and  managing  personnel 
policy  in  general,  developing  general 
wage,  salary  and  benefit  policies, 
developmg  employee  training  programs 
unrelated  to  particular  activities, 
negotiations  with  labor  unions  and 
relations  with  retired  workers); 

(B)  Quality  control  policy; 

(C)  Safety  engineering  policy; 


(D)  Insurance  or  risk  management 
policy  (but  not  including  bid  or 
performance  bonds  or  insurance  related 
to  particular  activities);  and 

(E)  Environmental  management 
policy.  However,  the  cost  of  establishing 
any  system  or  procedure  that  will  only 
benefit  a  particular  production  or  resale 
activity  shall  be  directly  allocated  to 
such  activity. 

(F)  (Reserved.) 

(ix)  Costs  not  described.  The  costs  of 
any  administrative,  service  or  support 
function  or  department  of  the  taxpayer 
not  described  in  paragraph  (b)(4)  of  this 
section  are  required  to  be  allocated  to 
particular  production  or  resale  activities 
to  the  extent  that  the  natxire  of  the 
benefits  provided  by  such  function  or 
department  more  closely  resembles  the 
type  of  benefits  described  in  paragraph 
(b)(4)(vi)  of  this  section  than  the  type  of 
benefits  described  in  paragraph 
(b)(4)(vii)  of  this  section. 

(x)  Illustrations  of  the  allocations 
required  by  this  paragraph  (b)(4).  The 
following  illustrate  the  types  of 
considerations  that  are  to  be  taken  into 
account  in  making  the  allocations 
required  by  paragraph  (b)(4)(iii)  of  this 
section.  The  Taxpayer  need  not  use  the 
same  method  to  allocate  a  particular 
type  of  administrative,  service  or 
support  cost  as  the  method  described  in 
these  illustrations  provided  that  the 
method  used  by  the  taxpayer  is 
reasonable.  See  paragraph  (b)(4)  of  this 
section.  In  addition,  the  particular 
allocation  methods  illustrated  herein 
may  be  used  to  allocate  other  types  of 
services  costs  not  illustrated  in  this 
paragraph. 

(A)  Security  services.  The  cost  of 
security  or  protection  services  benefit 
all  areas  covered  by  the  services  and 
should  be  allocated  to  each  physical 
area  that  receives  the  service  in 
proportion  either  to  the  size  of  the 
physical  area,  number  of  employees  in 
the  area,  or  the  relative  fair  market 
value  of  assets  located  in  the  area,  or  on 
any  other  reasonable  basis  applied 
consistently.  That  part  of  the  total  cost 
allocable  to  a  factory,  warehouse,  or 
jobsite  where  only  one  activity  is 
performed  shall  be  directly  allocated  to 
that  activity.  The  treatment  of  the  cost 
of  security  services  allocable  to  other 
service  departments  depends  upon  the 
method  of  allocation  adopted  by  the 
taxpayer  under  paragraph  (b)(4)(iii)  of 
this  section. 

(B)  Legal  services.  The  cost  of  a  legal 
department  to  include  rent  (or  an 
allocation  of  building  depreciation  and 
occupancy  costs),  travel,  office 
machines,  supplies,  telephone,  library, 
and  other  overhead  and  the 
compensation  of  the  attorneys  and  other 


employees  assigned  to  the  department. 
For  this  purpose  compensation 
described  in  paragraph  (b)(2)  of  this 
section.  These  costs  only  benefit 
activities  of  the  taxpayer  which  require 
legal  services.  These  costs  are  generally 
allocable  directly  to  a  particular  activity 
on  the  basis  of  the  approximate  number 
or  hours  of  legal  service  (including 
research)  performed  in  connection  with 
the  activity,  including  bidding, 
negotiating,  drafting,  or  reviewing  a 
contract  (including  subcontracts  and 
supply  contracts),  obtaining  necessary 
licenses  and  permits,  and  in  resolving 
disputes,  termination  claims  or  disputes 
arising  from  the  performance  of  the 
activity.  Different  hourly  rates  may  be 
appropriate  for  different  services.  In 
determining  the  number  of  hours 
allocable  to  any  activity, 
approximations  are  appropriate, 
detailed  time  records  need  not  be  kept, 
and  insubstantial  amounts  of  services 
provided  to  an  activity  by  senior  legal 
staff  as  an  administrator  or  a  reviewer 
may  be  ignored  The  taxpayer  shall  also 
allocate  directly  to  an  activity  the  cost 
of  any  outside  legal  services  provided. 
Instead  of  an  allocation  based  upon 
total  hours  of  legal  services  provided  to 
an  activity,  the  taxpayer  may  choose  to 
allocate  the  costs  of  a  legal  department 
to  particular  activities  on  the  basis  of 
total  direct  costs  (as  described  in 
paragraph  (b)(2)(i)  of  this  section) 
incurred  wilh  respect  to  each  activity  as 
a  fraction  of  the  total  direct  costs 
incurred  with  respect  to  all  production 
or  resale  activities.  Legal  activities 
relating  to  general  corporate  functions, 
financing,  securities  law.  compliance, 
antitrust  law  compliance,  tax 
compliance,  industrial  relations, 
compliance  with  laws  and  regulations 
not  related  to  particular  activities,  after- 
the-fact  review  of  contracts  to  insure 
compliance  with  company  policies, 
patents  and  licensing  unrelated  to 
particular  activities,  and  similar  general 
legal  functions  are  not  required  to  be 
allocated  to  particular  activities. 

(C)  Centralized  payroll  department. 
The  cost  of  a  payroll  department 
includes  rent  (or  an  allocation  of 
building  depreciation  and  occupancy 
costs),  office  machines,  supplies, 
telephones  and  other  overhead  and 
compensation  of  employees  assigned  to 
the  department.  The  department  cost 
may  also  include  the  cost  of  data 
processing  and  file  maintenance,  or  this 
cost  may  be  incurred  by  a  separate  data 
processing  or  records  department  and 
allocated  to  the  payroll  department. 
Payroll  service  costs  benefit  any 
department,  including  other  service 
departments,  incurring  labor  costs.  The 
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cost  of  payroll  department  is  generally 
allocated  on  the  basis  of  the  gross 
amount  of  payroll  processed. 

(D)  Centrnhzed  data  processing.  The 
cost  of  a  data  processing  department 
includes  rent  or  depreciation  of  data 
processing  machines,  supplies,  rent  (or 
an  allocation  of  building  depreciation 
and  occupancy  costs),  power,  telephone 
and  other  overhead,  and  the 
compensation  of  employees  assigned  to 
the  department.  These  costs  benefit  all 
departments  that  require  data 
processing  services.  Data  processing 
costs  are  generally  allocated  based  upon 
the  number  of  data  processing  hours 
supplied.  Other  reasonable  bases,  such 
as  an  allocation  based  upon  total  direct 
cost,  may  also  be  used.  The  costs  of 
data  processing  systems  developed  for  a 
particular  activity  shall  be  directly 
allocated  to  such  activity. 

(E)  Engineering  and  design  services. 
The  cost  of  an  engineering  or  design 
department  includes  rent  (or  an 
allocation  of  building  depreciation  and 
occupancy  costs),  travel,  office 
machines,  supplies,  telephones,  library, 
and  other  overhead,  and  compensation 
of  employees  assigned  to  the 
department.  Unless  the  engineering  and 
design  services  are  properly  accounted 
for  separately,  the  cost  of  engineering  or 
design  service  departments  generally  is 
directly  allocable  to  an  activity  on  the 
basis  of  the  approximate  number  of 
hours  or  work  performed  with  respect  to 
a  particular  activity  as  a  fraction  of  the 
total  hours  of  engineering  or  design 
work  performed  for  all  activities. 
Different  services  may  be  allocated  at 
different  hourly  rates.  Engineering  and 
design  services  may  also  be  treated  as 
direct  costs  of  an  activity,  provided  that 
the  taxpayer  also  treats  all  engineering 
and  design  overhead  as  direct  or 
indirect  costs  of  the  activity. 

(F)  Safety  engineering.  The  cost  of  a 
safety  engineering  department  includes 
the  compensation  paid  to  employees 
assigned  to  the  department,  rent  (or  an 
allocation  of  building  depreciation  and 
occupancy  costs),  travel,  office 
machines,  supplies,  telephones,  library, 
and  other  overhead.  These  costs 
benefits  all  activities  of  the  taxpayer 
and  should  be  allocated  to  particular 
activities  on  the  basis  of  the 
approximate  number  of  safety 
inspections  made  in  connection  with  a 
particular  activity  as  a  fraction  of  total 
inspections,  or  on  basis  of  the  number  of 
employees  assigned  to  an  activity  as  a 
fraction  of  total  employees  or  on  the 
basis  of  total  labor  hours  worked  in 
connection  with  an  activity  as  a  fraction 
of  total  hours,  whichever  is  most 
reasonable.  The  cost  of  a  safety 


engineering  department  responsible  only 
for  setting  safety  policy  and  establishing 
safety  procedures  to  be  used  in  all  of  the 
taxpayer's  activities  is  not  required  to 
be  allocated.  However,  in  determining 
the  total  costs  of  safety  engineering 
department  to  be  allocated,  costs 
attributable  to  providing  a  safety 
program  only  for  a  particular  activity 
shall  be  directly  assigned  to  such 
activity. 

(5)  Simplified  method  of  accounting 
for  production  costs — [i]  In  general. 
Taxpayers  may  elect  to  use  the 
"simplified  production  method" 
permitted  under  this  paragraph  (b)(5)  to 
accouni  for  the  additional  costs  required 
to  be  capitalized  under  this  section  with 
respect  to  property  produced  by  the 
taxpayer  that  is: 

(A)  Stock  in  trade  of  the  taxpayer  or 
other  property  that  is  properly 
includable  in  the  inventory  of  the 
taxpayer;  or 

(B)  Pnoperty  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  the  taxpayer's  trade 
or  business. 

The  simplified  production  method  is  not 
available  with  respect  to  property 
acquired  for  resale,  property  constructed 
by  a  taxpayer  for  use  in  its  trade  or 
businese.  property  produced  under  a 
long-term  contract,  or  einy  other 
property  produced  by  a  taxpayer  that  is 
not  described  in  section  1221(1)  of  the 
Internal  Revenue  Code.  In  the  case  of  a 
single  trade  or  business  that  consists  of 
operations  including  both  production  of 
property  and  the  acquisition  of  property 
for  resale,  the  simplified  production 
method,  if  elected,  must  be  applied  with 
respect  to  all  operations  of  the  particular 
trade  or  business.  In  such  a  case,  a 
taxpayer  is  not  permitted  to  apply  the 
simplified  production  method  to  only  a 
portion  of  the  operations  of  such  trade 
or  business.  In  addition,  the  taxpayer 
may  not  apply  the  simplified  resale 
method  to  any  portion  of  such  trade  or 
business. 

(ii)  Allocation  of  additional  section 
263A  casts.  Under  the  simplified 
production  method,  additional  section 
263A  costs  are  to  be  allocated  to 
inventory  or  other  property  based  on  the 
ratio  of  the  taxpayer's  total  additional 
section  263A  costs  incurred  during  the 
taxable  year  to  the  taxpayer's  total 
section  471  costs  incurred  during  the 
taxpayer's  total  year  (the  "absorption 
ratio").  (See  paragraph  (b)(5)(iii)  of  this 
section  for  definitions  of  the  certain 
terms  u»ed  in  this  paragraph  (b)(5)(ii)). 
The  amount  of  additional  section  263A 
costs  required  to  be  capitalized  is 
computed  by  multiplying  the  absorption 
ratio  tiqies  the  amount  of  section  471 


costs  remaining  in  the  taxpayer's  ending 
"section  471  inventory  balance"  that  are 
treated  as  costs  incurred  during  the 
taxable  year  under  the  taxpayer's 
method  of  accounting  (e.g..  the  last-in, 
first-out  method  or  "UFO").  Thus,  in  the 
case  of  a  taxpayer  using  the  LIFO 
method  of  accounting,  the  absorption 
ratio  is  applied  to  the  increase  (LIFO 
increment),  if  any.  in  the  taxpayer's 
ending  section  471  balance  for  the 
taxable  year.  In  the  case  of  a  taxpayer 
using  the  first-in.  first-out  ("FIFO") 
method  of  accounting,  the  absoiption 
ratio  is  applied  to  the  amounts  of  section 
471  costs  remaining  in  the  taxpayer's 
ending  section  471  balance  that  are 
treated  as  having  been  incurred  in  the 
taxable  year. 

(iii)  Definitions.  Additional  section 
263A  costs  are  those  costs,  other  than 
interest,  that  were  not  capitalized  or 
included  in  inventory  costs  under  the 
taxpayer's  method  of  accounting 
immediately  prior  to  the  effective  date 
of  this  section,  but  that  are  required  to 
be  capitalized  under  this  section.  (See 
paragraph  (b)(2)(ivj  of  this  section  for 
the  rules  relating  to  the  allocation  of 
interest  expense.)  Although  such  , 

additional  section  263A  costs  are 
allocated  under  the  simplified 
production  method  permitted  in  this 
paragraph  {b){5),  such  costs  shall 
otherwise  be  treated  as  inventory  costs 
for  all  purposes  of  the  Code  except  as 
provided  herein.  For  purposes  of  this 
paragraph  (b)(5).  the  costs  capitalized  or 
included  in  inventory  costs  under  the 
taxpayer's  method  of  accounting 
immediately  prior  to  the  effective  date 
of  this  section  shall  be  referred  to  as 
"section  471  costs".  Thus,  if  a  taxpayer 
included  a  particular  cost  described  in 
§  1.471-ll(c)(2)(iii)  in  inventory,  such 
cost  is  also  required  to  be  included  in 
the  taxpayer's  inventory  as  a  section  471 
cost  for  purposes  of  this  paragraph 
(b)(5).  For  purposes  of  this  paragraph 
(b)(5),  the  taxpayer's  section  471 
inventory  t>alance  is  the  balance  of 
section  471  costs,  determined  without 
the  inclusion  of  any  additional  section 
263A  costs.  (Morever,  the  term  "section 
471  costs"  shall  include  any  cost 
includable  in  production  costs  under  the 
taxpayer's  prior  method  regardless  of 
whether  such  prior  method  required  the 
absorption  of  costs  to  inventories  under 
§  1.471-11). 

(iv)  LIFO  indexes.  In  the  case  of  a 
taxpayer  using  the  LIFO  method  of 
accounting  for  inventories,  the 
calculation  of  a  particular  year's  index 
is  to  be  made  without  regard  to  the 
additional  section  263A  costs.  Similary, 
the  taxpayer  shall  disregard  the 
additional  section  263A  costs  in 
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adjusting  current  year  costs  by  the 
applicable  indexes,  m  determining 
whether  there  has  been  an  inventory 
increment  or  decrement  for  the  current 
year  in  question  for  the  particular  LIFO 
pool.  If  the  taxpayer  determines  that 
there  has  been  an  inventory  increment, 
then  the  taxpayer  shall  state  the  amount 
of  the  increment  in  current  year  dollars, 
and  then  multiply  the  resulting  amount 
by  the  absorption  ratio,  as  previously 
described.  The  resulting  product  is  equal 
to  the  amount  of  the  additional  section 
263A  costs  which  the  taxpayer  is 
required  to  capitalize  in  ending 
inventory.  If  the  taxpayer  determines 
that  there  has  been  an  inventory 
decrement,  then  the  taxpayer  shall  state 
the  amount  of  the  decrement  in  dollars 
applicable  to  the  particular  year  for 
which  the  LIFO  cost  or  layer  has  been 
invaded.  The  additional  section  263A 
costs,  incurred  in  prior  years,  which  are 
applicable  to  the  decrement  shall  be 
charged  to  cost  of  goods  sold.  The 
additional  section  263A  costs  which  are 
applicable  to  the  decrement  are 
determined  by  multiplying  the  total 
amount  of  such  section  2&3A  costs 
allocated  to  the  layer  of  the  particular 
pool  in  which  the  decrement  occurred, 
by  the  ratio  of  the  decrement  to  the  total 
section  471  costs  (excluding,  therefore, 
additional  section  263A  costs)  in  the 
layer  for  such  pool. 

(v)  Examples.  The  operation  of  the 
simplified  production  method  is 
illustrated  in  the  following  examples: 

Example  (1).  The  taxpayer  A,  uses  the  first- 
in,  first-out  (FIFO)  method  of  accounting  for 
inventories.  A  includes  in  inventoriable  costs 
under  its  section  471  method  of  accounting  (i] 
direct  production  costs  as  described  in 
$  1.471-ll(b)(2)  ("full  absorption  direct 
costs"),  and  (ii)  indirect  production  costs 
described  in  {  1.47t-ll(c)(2](i)  ("category  1 
costs").  All  other  costs  incurred  by  A  are 
excluded  from  section  471  costs  under  A's 
method  of  accounting,  including  costs 
described  in  S  1.471-ll(c)(2)  (ii)  and  (iii) 
("category  2"  and  "category  3"  costs 
respectively).  A  determines,  pursuant  to  this 
section,  that  it  incurred  $1  million  of 
additional  section  283A  costs  during  the 
taxable  year.  Furthermore,  assume  that  A 
had  a  beginning  section  471  inventory 
balance  (consisting  of  its  full  absorption 
direct  costs  and  category  1  costs)  of  S2 
million,  incurred  $10  million  of  such  section 
471  costs  during  the  year,  and  had  an  ending 
section  471  inventory  balance  of  $3  million. 
The  absorption  ratio  for  the  year  is  equal  to 
10  percent  i.e.,  additional  section  263A  costs 
of  $1  million,  divided  by  section  471  costs 
incurred  during  the  taxable  year  of  SIC 


million.  All  of  A's  costs  in  ending  inventory 
are  viewed  as  section  471  costs  incurred 
during  the  taxable  year.  Thus,  for  each  dollar 
in  the  ending  section  471  inventory  l>alance, 
A  must  capitalize  10  cents  of  additional 
section  283A  costs.  Ending  inventory  for  the 
taxable  year  would  be  increased  by  $300,000. 
The  balance  of  the  taxpayer's  additional 
section  283A  coats  would  be  viewed  as 
included  in  cost  of  goods  sold. 

Example  (2).  The  taxpayer  B  uses  the  last- 
in,  first-out  (IJFO)  method  of  accounting  for 
inventories.  B  includes  in  inventoriable  costs 
under  its  section  471  method  of  accounting:  (i) 
full  absorption  direct  costs,  (ii)  category  1 
costs,  and  (iii)  certain  category  3  costs.  B 
determines,  pursuant  to  this  section,  that  it 
incurred  $1  million  of  additional  section  263A 
costs  during  the  taxable  year.  Furthermore, 
assume  that  B  had  a  beginning  section  471 
inventory  balance  (consisting  of  full 
absorption  direct  costs,  category  1  costs,  and 
certain  category  3  costs)  of  $2  million, 
incurred  $10  million  of  such  section  471  costs 
during  the  year,  and  had  an  ending  balance  of 
section  471  costs  of  $3  million.  The 
absorption  ratio  for  the  year  is  equal  to  10 
percent  i.e.,  additional  section  263A  costs  of 
$1,000,000,  divided  by  section  471  cosU 
incurred  during  the  taxable  year  of  $10 
million.  The  increase  in  B's  section  471 
inventory  balance  for  the  taxable  year  is  $1 
million.  Hius,  B  must  capitalize  $100,000  of 
additional  section  263A  costs  in  ending 
inventory  [i.e.,  .10  limes  $1,000,000).  The 
balance  of  B's  additional  section  263A  costs 
would  be  included  in  cost  of  goods  sold  for 
the  taxable  year.  Assume  that  in  the 
following  taxable  year,  B  is  viewed  as 
disposing  of  inventory  acquired  in  the 
preceding  year  having  section  471  costs  of 
$500,000.  B  would  be  required  to  include,  in 
cost  of  goods  sold,  a  profwrtional  aiiount  of 
its  additional  section  283A  costs  for  such 
preceding  year,  i.e.,  $50,000  (.10  times 
$500,000). 

Example  (3).  The  taxpayer  R  begins  its 
trade  or  business  in  Year  1,  and  uses  the 
LIFO  method  of  accounting  for  inventories.  R 
includes  in  inventoriable  costs  under  its 
section  471  method  of  accounting:  (i)  full 
absorption  direct  costs,  and  (ii)  category  1 
costs.  R  determines,  pursuant  to  this  section, 
that  it  incurred  $1,(X)0  of  additional  section 
263A  costs  during  the  taxable  year. 
Furthermore,  assume  that  R  had  no  tteginning 
section  471  inventory  balance  (due  to 
entering  the  trade  or  business  in  Year  1), 
incurred  $10,000  of  such  section  471  costs 
during  the  year,  and  had  an  ending  balance  of 
section  471  costs  of  $3,000,  contained  in  three 
LIFO  pools  (A,  B,  and  C).  R  allocates  its 
additional  section  263A  costs  for  taxable 
Year  1  In  the  following  manner 

Yearl 
Additional  section  283A  costs.  $1,000  divided 
by  Section  471  costs,  $10,000  equals  10% 
absorption  ratio 


Total 

A 

B 

C 

Yevi 

Endng  netion  471  batance  .... 

AtMOvptton  rMio _. 

Current      additnntf      sacten 
2e3A  costs 

$3,000 
.10 

300 

$1,800 
.10 

160 

$800 

10 

80 

$800 

10 

80 

tfa>anc« 

3.300 

1.7W 

.88 

■80 

In  Year  2,  R  intrures  $400  of  additional 
section  263A  costs  and  $2,000  of  section  471 
costs.  Moreover,  R  has  SlXKX)  of  section  471 
cost  of  goods  sold  in  pools  A  B,  and  C.  R 
computes  its  final  inventory  for  Year  2  as 
follows: 

Year  2 
Additional  section  283A  costs.  $400  divided 
by  Section  471  costs,  $2,000  equals  20% 
absorption  ratio 


Tow 

A 

B 

C 

Ye*  2 
Beginning  wction  471 

bttVKa — 

Current  MCKon  471 

costs 

Section  471  cost  ol 
gcxKit  soM _ 

$3,000 

2.000 
(1.000> 

$1,600 
1500 
000» 

$600 
300 

(300> 

$800 
200 

(400» 

Endng  section  471 
l)aiance _ 

4.000 

2J00 

800 

600 

Pnof  penod  a<>dJ6onal 
section  263A  ooMs 

>nclu<t«t  in  COM  ol 
goods  sold _ 

300 
(20) 

180 

80 

80 

(20t 

pMiod  addttional 

•eo*on263A 

costs 

Cun«it  additional 
section  263A  costs .... 

280 
240 

160 
240 

60 

80 

Fmal  endino 

4.520 

3.200 

680 

880 

Pool  C  is  reduced  by  $200  in  Year  2.  A 
portion  of  the  additional  283A  costs 
contained  in  that  pool  that  are  attributable  to 
Year  1  must  be  included  in  cost  of  goods  sold 
in  Year  2.  The  amoimt  is  determined  by 
dividing  the  decrement  in  pool  C  by  the  total 
costs  accumulated  in  the  Year  1  layer  of  pool 
C:  the  resulting  fraction  is  then  multiplied  by 
the  additional  section  263A  costs  contained 
in  pool  C  which  are  attributable  to  Year  1. 
Thus,  the  amotmt  of  additional  section  263A 
costs  which  is  included  in  cost  of  goods  sold 
from  pool  C,  attributable  to  Year  1,  is  $20,  i.e„ 
$200  divided  by  $800,  multiplied  by  $80. 

(vi)  Change  in  method  of  accounting. 
The  election  to  use  the  simplified 
production  method  shall  be  made 
separately  for  each  trade  or  business  of 
the  taxpayer  on  a  timely  fded  income 
tax  return  for  the  taxpayer's  first 
taxable  year  for  which  this  section 
becomes  effective.  For  taxable  years 
subsequent  to  such  taxable  year  of  the 
taxpayer,  a  change  in  method  to,  or 
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Jrom,  the  simplified  production  method 
requires  the  consent  of  the 
Commissioner.  In  addition,  any  change 
in  the  determination  of  the  taxpayer's 
section  471  costs  which  would  constitute 
a  change  in  method  of  accounting  under 
the  law  in  effect  before  the  enactment  of 
section  263A,  shall  be  deemed  to 
constitute  a  change  in  method  of 
accounting  under  this  section. 

(6)  Simplified  procedure  for  allocating 
mixed  service  costs — (i)  In  general.  This 
paragraph  provides  a  simplified  method 
(the  "simplified  service  cost  method") 
for  allocating  administrative,  support 
and  service  costs  that  directly  benefit  or 
are  incurred  by  reason  of  the 
performance  of  production  activities  but 
also  benefit  other  activities  of  the 
taxpayer  ("mixed  service  cost^^').  The 
simplified  service  cost  method  provided 
under  this  paragraph  (b)(6)  may  be  used 
to  determine  the  aggregate  portion  of 
mixed  service  costs  which  are  required 
to  be  capitalized  as  production  costs  ' 
("inventoriable  mixed  service  costs"). 
For  purposes  of  this  method,  mixed 
service  costs  do  not  include 
administrative,  support,  and  service 
costs  that  directly  benefit  or  are 
incurred  by  reason  of  the  performance 
of  the  production  activities  of  the 
taxpayer  ("production  service  costs"),  if 
such  costs  do  not  benefit  other  activities 
in  the  taxpayer's  trade  or  business,  or  if 
such  costs  are  properly  allocated  to 
production  activities  under  the 
taxpayer's  method  of  accounting  prior  to 
the  effective  date  of  the  Tax  Reform  Act 
of  1986.  In  addition,  mixed  service  costs 
do  not  include  costs  ("policy  service 
costs")  that  do  not  benefit  the 
production  activities  of  the  taxpayer,  but 
rather,  benefit  only  the  types  of  non- 
production  activities  described  in 
paragraph  (b)(4)(vii)  of  this  section  [e.g., 
overall  management  or  policy  guidance 
functions).  See  paragraph  (b)(4)  of  this 
section  for  explanations  and 
illustrations  of  the  types  of  mixed 
service  costs  that  are  required  to  be 
allocated  among  the  production 
activities  of  the  taxpayer. 

(ii)  Availability.  The  simplified 
service  cost  method  of  this  paragraph 
(b)(6)  may  be  used  to  determine  the 
inventoriable  mixed  service  costs  with 
respect  to  the  production  of  real  or 
personal  property  that  is: 

(A)  Stock  in  trade  of  the  taxpayer  or 
other  property  that  is  properly 
includable  in  the  inventory  of  the 
taxpayer,  or 

(B)  Property  held  by  a  taxpayer 
primarily  for  sale  to  customers  in  the 
ordinary  course  of  the  taxpayer's  trade 
or  business. 


The  simplified  service  cost  method  is 
not  available  with  respect  to  property 
acquired  for  resale  (except  as  provided 
in  paragraph  (b){5)(i)  of  this  section, 
relating  to  a  single  trade  or  business 
engaged  in  both  production  and  resale 
activities).  Moreover,  the  simplified 
service  cost  method  is  not  available 
with  respect  to  property  constructed  by 
a  taxpayer  for  use  in  its  trade  or 
business,  property  produced  under  a 
long-term  contract,  or  any  other 
property  produced  by  a  taxpayer  that  is 
not  described  in  section  1221(1)  of  the 
Intertal  Revenue  Code.  The 
inventoriable  mixed  service  costs 
determined  under  the  simplified  service 
cost  method  shall  generally  be  allocated 
to  specific  properties  produced  by  the 
taxpayer  in  accordance  with  the  rules 
relating  to  the  allocation  of  indirect 
costs  under  paragraph  (b)(3)(iii)  of  this 
section.  If  the  taxpayer  elects  to  use  the 
simplified  production  method  under 
paragraph  (b)(5)  of  this  section,  then  the 
inventoriable  mixed  service  costs  shall 
be  allocated  under  that  method. 

(iii)  Determination  of  inventoriable 
portion.  (A)  The  inventoriable  mixed 
service  costs  required  to  be  capitalized 
with  respect  to  the  taxpayer's 
production  activities  shall  be 
determined  by  multiplying  the  total 
mixed  service  costs  incurred  in  the 
taxpayer's  trade  or  business  during  the 
taxable  year  by  the  ratio  of — 

(7)  The  total  production  costs  incurred 
in  the  taxpayer's  trade  or  business 
under  this  section  (excluding  mixed 
service  costs  and  interest)  for  the 
taxable  year,  to — 

[2]  The  total  of  all  costs  incurred  in 
the  operation  of  the  taxpayer's  trade  or 
business  (excluding  mixed  service  costs 
and  interest)  for  the  taxable  year. 

(B)  For  example,  assume  that 
Taxpayer  A  incurs  $1,000  of  mixed 
service  costs  in  the  taxable  year.  The 
total  of  A's  production  costs  incurred  for 
the  taxable  year,  excluding  mixed 
service  costs  and  interest,  is  $10,000. 
The  total  costs  incurred  for  all  of  A's 
operations  (exclusive  of  mixed  service 
costs  and  interest)  for  the  taxable  year 
is  $20,000.  The  total  inventoriable  mixed 
service  costs  allocable  to  A's  production 
activities  is  $500  for  the  taxable  year 
i.e..  ($1,000  X  ($10,000  divided  by 
$20,000)). 

(C)  For  purposes  of  this  method,  the 
cost  of  operations  consists  of  all  direct 
and  indirect  costs  of  production,  and  all 
other  costs  of  the  taxpayer's  operations, 
including  but  not  limited  to  salaries  and 
other  labor  costs  of  all  personnel,  all 
depreciation  taken  for  federal  income 
tax  purposes,  research  and  experimental 
costf ,  and  selling,  marketing  and 


distribution  costs.  Such  costs  of 
operations  shall  not  include,  however, 
federal,  state,  local  or  foreign  income 
taxes  (or  taxes  measured  by  income 
such  as  franchise  taxes  assessed  on 
income). 

(D)  If  [1]  the  taxpayer's  mixed  service 
costs,  or  [2)  the  total  costs  incurred  in 
the  taxpayer's  operations,  are  allocable 
to  more  than  one  trade  or  business,  then 
the  taxpayer  shall  determine  the  amount 
allocable  to  a  particular  trade  or 
business  by  using  any  reasonable 
method  of  allocation  (consistently 
applied)  otherwise  permitted  under  this 
section. 

(E)  In  determining  the  total  mixed 
service  costs  incurred  in  a  taxpayer's 
trade  or  business  during  the  taxable 
year  for  purposes  of  the  formula 
described  in  paragraph  (b)(6)(iii)(A)  of 
this  section  (the  "allocation  formula"), 
the  taxpayer  shall  utilize  the  total  costs 
of  the  various  departments  or  functions 
in  the  taxpayer's  trade  or  business  that 
perform  mixed  service  activities  [e.g., 
the  departments  or  functions  described 
in  paragraph  (b)(4)(x)  of  this  section). 
The  total  costs  of  such  departments  or 
functions  shall  then  be  included  for 
purposes  of  the  allocation  formula  in 
determining  the  inventoriable  mixed 
service  costs  that  are  required  to  be 
capitalized  as  production  costs.  For 
purposes  of  the  simplified  service  cost 
method,  it  shall  not  be  permissible  to 
exclude  policy  service  costs  (or  other 
non-production  costs)  which  are 
otherwise  included  in  the  total  costs  of 
departments  or  functions  performing 
mixed  service  activities,  and  then 
include  only  the  remainder  of  the  costs 
of  such  departments  or  functions  for 
purposes  of  the  allocation  formula.  For 
example,  assume  that  the  accounting 
department  of  the  taxpayer  performs 
mixed  service  activities  pertaining  to 
production  and  non-production 
activities.  For  purposes  of  the  simplified 
service  cost  method,  the  costs  of 
personnel  in  the  accounting  department 
that  perform  services  relating  to  non- 
production  activities  [e.g.,  accounts 
receivable  clerks  which  only  account  for 
the  selling  activities  of  the  taxpayer)  are 
not  permitted  to  be  excluded  from  the 
mixed  service  costs  incurred  by  the 
accounting  department  which  are 
subject  to  the  allocation  formula. 
Instead,  under  the  simplified  service 
cost  method,  the  entire  cost  of  the 
accounting  department  shall  be  included 
for  purposes  of  applying  the  allocation 
formula.  Similarly,  the  labor  costs  of 
administrative  and  managerial 
personnel  that  are  incurred  with  respect 
to  both  production  and  non-production 
activities  shall  be  accounted  for  in  the 
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same  manner,  i.e..  the  total  costs  of  such 
personnel  shall  be  included  for  purposes 
of  applying  the  allocation  formula, 
without  first  reducing  such  costs  by  the 
amounts  therein  pertaining  to  non- 
production  activities. 

(iv)  De  minimis  rule.  For  purposes  of 
the  simplified  service  cost  method  of 
this  paragraph  (b)(6).  the  determination 
of  whether  service  costs  are  to  be 
treated  as  costs  solely  allocable  to 
production  ("production  service  costs") 
or  as  costs  solely  allocable  to  other  non- 
production  functions  of  the  taxpayer 
such  as  functions  relating  to  overall 
management  and  policy  ("policy  service 
costs ').  is  to  be  based  on  the 
predominant  nature  of  such  service 
costs.  For  purposes  of  this  paragraph 
(b)(6)(iv),  the  predominant  nature  of  a 
service  cost  shall  be  treated  as  solely 
allocable  to  a  particular  activity  if  90 
percent  or  more  of  that  cost  directly 
benefits  or  is  incurred  by  reason  of  such 
activity.  In  such  a  case,  the  total  of  such 
costs  shall  be  treated  as  allocable  to 
such  activity.  For  example,  assume  that 
90  percent  of  the  costs  of  a  particular 
department  directly  benefit  or  are 
incurred  by  reason  of  the  taxpayer's 
inventory  production  activities.  For 
purposes  of  the  simplified  service  cost 
method  of  this  paragraph  (b)(6),  the 
taxpayer  shall  treat  100  percent  of  the 
costs  of  the  department  as  if  such  costs 
are  production  service  costs.  Similarly, 
assume  that  90  percent  of  the  costs  of  a 
particular  department  directly  benefit  or 
are  incurred  by  reason  of  the  taxpayer's 
overall  policy  making  activities.  For 
purposes  of  the  simplified  mixed  service 
cost  method  of  this  paragraph  (b)(6),  the 
taxpayer  shall  treat  100  percent  of  the 
costs  of  that  department  as  policy 
service  costs  that  are  not  required  to  be 
allocated  to  production. 

(v)  Change  in  method  of  accounting. 
The  election  to  use  the  simplified 
service  cost  method  shall  be  made 
separately  for  each  trade  or  business  of 
the  taxpayer  on  a  timely  filed  income 
tax  return  for  the  taxpayer's  first 
taxable  year  for  which  this  section 
becomes  effective.  For  taxable  years 
subsequent  to  such  taxable  year  of  the 
taxpayer,  a  change  in  method  to,  or 
from,  the  simplified  service  cost  method 
requires  the  consent  of  the 
Commissioner. 

(c)  Special  rules  for  property 
produced  in  a  farming  business — (1 ) 
General  rule.  In  general,  this  section 
applies  to  property  produced  in  a 
farming  business  if  such  property  has  a 
preproductive  period  of  more  than  2 
years,  or  if  such  farming  business  is 
described  in  paragraph  (c)(2)  of  this 
section.  This  section  does  not  apply. 


however,  if  the  property  is  described  in 
paragraph  (c)(3)  of  this  section  or  if  the 
taxpayer  has  made  the  election 
described  in  paragraph  {c)(6)  of  this 
section.  In  addition,  this  section  does 
not  apply  to  animals  produced  in  a 
farming  business  if  such  animals  are 
held  primarily  for  slaughter  (regardless 
of  the  preproductive  period  of  such 
animals),  except  that  this  section  shall 
apply  to  the  production  of  such  animals 
by  a  farming  business  if  such  business  is 
described  in  paragraph  (c)(2)  of  this 
section.  For  purposes  of  this  section,  an 
animal  is  held  primarily  for  slaughter 
regardless  of  whether  the  taxpayer  itself 
will  slaughter  the  animal  or  instead  will 
sell  the  animal  to  others  for  slaughter. 

(2)  Taxpayers  required  to  use  the 
accrual  method. 

(i)  This  section  applies  to  property 
produced  in  a  farpiing  business 
(including  all  animals  held  primarily  for 
slaughter)  without  regard  to  the 
preproductive  period  of  such  property  in 
the  case  of  a; 

(A)  Corporation  or  partnership 
required  to  use  an  accrual  method  of 
accounting  under  section  447  in 
computing  its  taxable  income  from 
farming,  or 

(B)  Tax  shelter  required  to  use  an 
accrual  method  of  accounting  under 
section  448(a)(3). 

Thus,  for  example,  this  section  applies 
to  an  enterprise  involving  the  feeding  of 
cattle  held  for  slaughter  regardless  of 
the  preproductive  period  of  such  cattle, 
if  the  enterprise  is  required  to  use  an 
accrual  method  of  accounting  under 
section  447  or  section  448(a)(3). 

(ii)  For  purposes  of  this  section,  a 
farming  business  shall  be  considered  a 
tax  shelter,  and  thus  required  to  use  an 
accrual  method  of  accounting  under 
section  448(a)(3),  if  that  farming 
business  is: 

(A)  A  farming  syndicate  as  defined  in 
section  464(c);  or 

(B)  A  tax  shelter  within  the  meaning 
of  section  6661(b)(2)(C)(ii).  defined  as— 

[1]  A  partnership  or  other  entity, 

[2)  Any  investment  plan  or 
arrangement  or 

[3)  Any  other  plan  or  arrangement,  if 
the  principal  purpose  of  such 
partnership,  entity,  plan,  or  arrangement 
is  the  avoidance  or  evasion  of  federal 
income  tax. 

(iii)  For  purposes  of  this  section, 
marketed  arrangements  in  which 
persons  carry  on  fanning  activities 
utilizing  the  services  of  a  common 
managerial  or  administrative  service 
will  be  presumed  to  have  the  principal 
purpose  of  tax  avoidance  if  such 
persons  prepay  a  substantial  portion  of 


their  farming  expenses  with  borrowed 
funds. 

(3)  Exception — (i)  In  general.  This 
section  does  not  apply  to  costs  incurred 
on  or  after  October  22, 1986.  that  are 
attributable  to  the  replanting, 
cultivation,  maintenance,  and 
development  of  any  plants  bearing  an 
edible  crop  for  human  consumption 
(including,  but  not  limited  to,  plants 
which  constitute  a  grove,  orchard,  or 
vineyard)  that  were  lost  or  damaged 
while  in  the  hands  of  the  taxpayer  by 
reason  of  freezing  temperatures,  disease, 
drought,  pests,  or  casualty.  Such 
replanting  or  maintenance  costs  may  be 
incurred  with  respect  to  property  other 
than  the  property  on  which  the  damage 
or  loss  occurred  if  the  acreage  of  the 
property  with  respect  to  which  the 
replanting  or  maintenance  costs  are 
incurred  is  not  in  excess  of  the  acreage 
of  the  property  on  which  the  damage  or 
loss  occurred.  Plants  bearing  crops  for 
human  consumption  are  those  crops  that 
are  normally  eaten  or  dnmk  by  humans. 
Thus,  for  example,  costs  incurred  with 
respect  to  replanting  plants  bearing 
jojoba  beans  do  not  qualify  for  the 
exception  provided  in  this  paragraph 
(c)(3](i)  because  that  crop  is  not 
normally  eaten  or  drunk  by  humans. 

(ii)  Ownership;  in  general.  Replanting, 
cultivation,  maintenance,  and 
development  costs  described  in 
paragraph  (c)(3](i)  of  this  section 
generally  must  be  incurred  by  the 
taxpayer  owning  the  property  at  the 
time  the  plants  were  lost  or  damaged. 
Paragraph  (c)(3)(i)  of  this  section  will 
apply,  however,  to  costs  incurred  by  a 
person  other  than  the  taxpayer  owning 
the  plants  at  the  time  of  damage  or  loss 
if— 

(A)  The  taxpayer  who  owned  the 
plants  at  the  time  the  damage  or  loss 
occurred  owns  an  equity  interest  of 
more  than  50  percent  in  such  plants  or 
crops,  and 

(B)  Such  other  person  owns  any 
portion  of  the  remaining  equity  interest 
and  materially  participates  in  the 
replanting,  cultivating,  maintenance  or 
development  of  such  plants  or  crops. 

A  person  will  be  treated  as  materially 
participating  for  purposes  of  this 
provision  if  such  person  would 
otherwise  meet  the  requirements  with 
respect  to  material  participation  within 
the  meaning  of  section  2032A  of  the 
Code. 

(4)  Definitions — (i)  Farming  business. 
(A)  For  purposes  of  this  section,  a 
farming  business  means  a  trade  or 
business  involving  the  cultivation  of 
land  or  the  raising  or  harvesting  of  any 
agricultural  or  horticultural  commodity. 
Examples  include  the  trade  or  business 
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of  operating  a  nursery  or  sod  farm;  the 
raising  or  harvesting  of  crops;  the  raising 
or  harvesting  of  trees  bearing  fruit,  nuts 
or  other  crops;  the  raising  of  ornamental 
trees;  and  the  raising,  shearing,  feeding, 
caring  for,  training,  and  management  of 
animals. 

(B)  For  purposes  of  this  section,  an 
evergreen  tree  that  is  more  than  6  years 
old  at  the  time  it  is  severed  from  its 
roots  is  not  treated  as  an  ornamental 
tree  regardless  of  the  purpose  for  which 
it  is  sold. 

(C)  For  purposes  of  this  section,  the 
term  "farming  business"  does  not 
include  the  processing  of  commodities 
or  products  beyond  those  activities 
which  are  normally  incident  to  the 
growing,  raising  or  harvesting  of  such 
products.  Thus,  for  example,  assume  the 
taxpayer,  a  C  corporation,  is  in  the 
business  of  growing  and  harvesting 
wheat  and  other  grains.  The  taxpayer 
processes  grains  which  it  has  harvested 
in  order  to  produce  breads,  cereals,  and 
other  similar  food  products  which  it  then 
sells  to  customers  in  the  course  of  its 
business.  Although  the  taxpayer  is  in  the 
farming  business  with  respect  to  the 
growing  and  harvesting  of  grain,  the 
taxpayer  is  not  in  the  farming  business 
with  respect  to  the  processing  of  such 
grains  to  produce  food  products  which  it 
sells  to  customers.  Similarly,  assume  the 
taxpayer  is  in  the  business  of  raising 
poultry  or  other  livestock.  The  taxpayer 
then  uses  such  livestock  in  a  meat 
processing  operation  in  which  the 
livestock  are  slaughtered,  processed, 
and  packaged  or  canned  in  preparation 
for  their  sale  to  customers.  Although  the 
taxpayer  is  in  the  farming  business  with 
respect  to  the  raising  of  livestock,  the 
taxpayer  is  not  in  the  farming  business 
with  respect  to  the  meat  processing 
operation. 

(ii)  Preproductive  period.  (A)  For 
purposes  of  this  section,  the 
preproductive  period  of  property 
produced  in  a  farming  business  means — 

[1]  In  the  case  of  a  plant  or  animal 
which  will  have  more  than  one  crop  or 
yield,  the  period  before  the  first 
marketable  crop  or  yield  from  such  plant 
or  animal,  or 

(2)  In  the  case  of  any  other  plant  or 
animal,  the  period  before  such  plant  or 
animal  is  reasonably  expected  to  be 
disposed  of. 

(B)  The  preproductive  period  of  a 
plant  begins  when  the  plant  or  seed  is 
first  planted  or  acquired  by  the 
taxpayer.  The  preproductive  period  ends 
when  the  plant  becomes  productive  in 
marketable  quantities  or  when  the  plant 
is  reasonably  expected  to  be  sold  or 
otherwise  disposed  of. 

(C)  The  preproductive  period  of  an 
animal  begins  at  the  time  of  acquisition. 


breeding,  or  embryo  implantation.  The 
preproductive  period  ends  at  the  time 
the  animal  is  ready  to  perform  the 
primary  function  intended  to  be 
perfonned  by  that  animal  (e.g.,  when  the 
animal  becomes  productive  in 
marketable  quantities],  or  when  the 
animal  is  reasonably  expected  to  be 
sold  or  otherwise  disposed  of.  For 
example,  in  the  case  of  a  cow  used  for 
breecfing  purposes,  the  preproductive 
period  with  respect  to  the  cow  ends  on 
the  date  the  first  calf  is  dropped. 

(D)  The  preproductive  period  of  plants 
grown  in  commercial  quantities  in  the 
United  States  shall  be  based  on  the 
weighted  average  preproductive  period 
for  such  plant,  determined  on  a 
nationwide  basis. 

(5)  Inventory  methods — (i)  In  general. 
Except  as  otherwise  provided,  the  costs 
required  to  be  allocated  to  any  plant  or 
animal  under  this  section  may  be 
determined  using  reasonable  inventory 
valuation  methods  such  as  the  farm- 
price  method  or  the  unit-livestock-price 
method.  See  section  1.471-6. 

(\\)  Availability  to  tax  shelters.  Tax 
shelters,  as  defmed  in  paragraph 
(c)(2)(i)(B)  of  this  section,  using  the  unit- 
livestock-price  method  of  accounting  for 
inventories  must  include  in  inventory 
the  annual  standard  unit  price  for  all 
animals  which  are  acquired  during  the 
taxable  year,  regardless  of  whether  such 
purchases  are  made  during  the  last  6 
months  of  the  taxable  year. 

(6)  Election  not  to  have  this  section 
apply. — (i)  Introduction.  This  paragraph 
(c)(6)  permits  certain  taxpayers  to  make 
an  election  not  to  have  the  rules  of  this 
section  apply  to  any  plant  or  animal 
produced  in  a  farming  business 
condncted  by  the  electing  taxpayer. 

[ii)  Availability  of  the  election.  The 
election  described  in  this  section  is 
available  to  any  farmer  except  that  no 
election  may  be  made  by  a  corporation, 
partnership  or  tax  shelter  required  to 
use  an  accrual  method  of  accounting 
under  section  447  or  448(a)(3).  Moreover, 
no  election  may  be  made  with  respect  to 
the  planting,  cultivation,  maintenance  or 
development  of  pistachio  trees.  In 
addition,  the  election  described  in  this 
section  does  not  apply  to  any  costs 
incurred  for  the  planting,  cultivation, 
maintenance  or  development  of  any 
citrus  or  almond  grove  (or  any  part 
thereof)  to  the  extent  that  such  costs  are 
incurred  within  the  first  foiu-  years  in 
which  such  trees  were  planted.  If  a 
citrus  or  almond  grove  is  planted  in 
more  than  one  taxable  year,  the  portion 
of  the  grove  planted  in  any  one  taxable 
year  is  treated  as  a  separate  grove  for 
purposes  of  determining  the  year  of 
planting. 


(iii)  Time  and  wanner  of  making  the 
election.  Unless  consent  is  obtained 
from  the  Commissioner,  the  election 
described  in  this  section  may  only  be 
made  for  the  taxpayer's  first  taxable 
year  that  begins  after  December  31, 
1986,  and  during  which  the  taxpayer 
engages  in  a  fanning  business.  The 
election  shall  be  made  on  the  schedule 
E,  F,  or  other  schedule  required  to  be 
attached  to  the  income  tax  return  for  the 
first  taxable  year  for  which  the  election 
is  effective.  In  the  case  of  a  partnership 
or  S  corporation,  the  election  must  be 
made  by  the  partner  or  shareholder. 

(iv)  Election  treated  as  if  made  if 
certain  requirements  satisfied.  A 
taxpayer  eligible  to  make  the  election 
under  paragraph  (c)(6]  of  this  section 
shall  be  treated  as  having  made  the 
election  if  such  taxpayer  does  not 
capitalize  the  costs  of  producing 
property  in  a  farming  business  as  the 
provisions  of  this  section  would 
otherwise  require. 

(v)  Revocation.  Once  the  election  is 
made,  it  is  revocable  only  with  the 
consent  of  the  Commissioner. 

(vi)  Special  rules  for  treatment  of 
expenses.  (A)  If  the  election  is  made,  the 
plant  or  animal  produced  by  the 
taxpayer  is  treated  as  section  1245 
property  and  any  gain  resulting  from 
any  disposition  of  such  property  is 
recaptured  [i.e.,  treated  as  ordinary 
income)  to  the  extent  of  the  total  amount 
of  the  deductions  which,  but  for  the 
election,  would  have  been  required  to  be 
capitalized  with  respect  to  the  plant  or 
animal.  In  calculating  the  amount  of  gain 
which  is  recaptured  under  this 
paragraph  (c)(6)(vi),  the  taxpayer  may 
use  the  farm-price  or  unit-livestock 
methods  in  determining  the  deductions 
which  otherwise  would  have  been 
capitalized  with  respect  to  the  plant  or 
animal. 

(B)  If  the  taxpayer  or  a  related  person 
makes  the  election,  the  alternative        ' 
depreciation  system  (as  defined  in 
section  168(g)(2)),  shall  be  applied  to  all 
property  used  predominantly  in  any 
farming  business  of  the  taxpayer  or 
related  person  and  placed  in  service  in 
any  taxable  year  during  which  the 
election  is  in  effect.  The  requirement  to 
use  the  alternative  depreciation  system 
by  reason  of  any  election  under 
paragraph  (c)(6)  of  this  section  shall  not 
prevent  any  taxpayer  from  making  an 
election  under  section  179  to  expense 
certain  depreciable  business  assets. 

(C)  For  purposes  of  this  paragraph 
(c)(6),  the  term  "related  party"  means — 

[1)  The  taxpayer  and  members  of  the 
taxpayer's  family  (defined,  for  this 
purpose,  to  include  the  spouse  of  the 
taxpayer  and  any  of  his  or  her  children 
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who  have  not  reached  the  age  of  18  as  of 
the  last  day  of  the  taxable  year  in 
question), 

(2)  Any  corporation  (including  an  S 
corporation)  if  50  percent  or  more  of  the 
stock  (in  value]  is  owned  directly  or 
indirectly  (through  the  application  of 
section  318)  by  the  taxpayer  or  members 
of  the  taxpayer's  family. 

(J)  A  corporation  and  any  other 
corporation  which  is  a  member  of  the 
same  controlled  group  (within  the 
meaning  of  section  1563(a)(1)).  and. 

[4]  Any  partnership  if  50  percent  or 
more  (in  value)  of  the  interests  in  such 
partnership  is  owned  directly  or 
indirectly  (through  the  application  of 
section  318)  by  the  taxpayer  or  members 
of  the  taxpayer's  family. 

(vii)  The  operation  of  the  election  not 
to  have  this  section  apply  is  illustrated 
in  the  following  examples: 

Example  (1)  Assume  that  A,  an  individual, 
is  engaged  in  the  trade  or  business  of 
farming.  A  raises  cattle  for  breeding  and 
dairy  purposes.  In  addition,  A  grows  and 
harvests  wheat  and  other  grains.  Assume 
further,  that  the  preproductive  period  of 
certain  of  the  cattle  raised  by  A  is  more  than 
two  years,  as  defined  in  paragraph  (c)(4)(ii)  of 
this  section,  and  that  A  elects  under 
paragraph  (c)(6)  of  this  section  not  to  have 
the  rules  of  this  section  apply  to  the  costs  of 
raising  such  cattle.  A  is  required  to  use  the 
alternative  depreciation  system  described  in 
section  168(g)  of  the  Code  with  respect  to  all 
property  used  predominantly  in  any  farming 
business  of  A  (including  the  growing  and 
harvesting  of  wheat)  if  such  property  is 
placed  in  service  during  a  year  for  which  the 
election  is  in  effect.  Thus,  for  example,  all 
assets  and  equipment  (including  any  dairy 
cattle  which  A  treats  as  depreciable  property, 
and  any  equipment  used  to  grow  and  harvest 
wheat)  placed  in  service  during  a  year  for 
which  the  election  is  in  effect  must  be 
depreciated  using  the  straight  line  method 
over  the  applicable  number  of  years,  as 
provided  in  section  168(g). 

Example  (2)  Assume  the  same  facts  as  in 
example  1,  except  that  A  and  members  of  A's 
family  (as  deHned  in  paragraph  (c)(6)(vi)(C)) 
also  own  51%  (in  value)  of  the  interests  in  a 
partnership  P,  which  is  engaged  in  the  trade 
or  business  of  growing  and  harvesting  com.  P 
is  a  related  person  to  A  under  the  provisions 
of  paragraph  (c)(6](i](F)  of  this  section.  Thus. 
the  requirements  to  use  the  alternative 
depreciation  system  under  section  168(g]  also 
apply  to  any  property  used  predominantly  in 
a  trade  or  business  of  farming  which  P  places 
in  service  during  a  year  for  which  the  election 
made  by  A  is  in  effect. 

(d)  Definitions  and  special  rules 
relating  to  property  acquired  for 
resale — (1)  General  rule — (i)  Unless  an 
election  is  made  to  use  the  simplified 
resale  method  provided  in  paragraph 
(d)(3)  of  this  section,  the  rules  of  this 
section  applicable  to  the  production  of 
property  shall  apply  to  costs  incurred 
with  respect  to  property  acquired  for 


resale  in  a  trade  or  business  or  activity 
conducted  for  profit.  For  purposes  of  this 
section,  property  acquired  for  resale 
includes  stock  in  trade  of  the  taxpayer 
or  other  property  of  a  kind  which  would 
properly  be  included  in  the  inventory  of 
the  taxpayer  if  on  hand  at  the  close  of 
the  taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  taxpayer's 
trade  or  business.  Property  acquired  for 
resale  may  be  real  property  or  personal 
property  (whether  such  personal 
property  is  of  a  tangible  or  intangible 
nature).  Thus,  property  held  for  sale 
may  include — 

(A)  Literary,  musical  or  artistic 
compositions;  stocks,  certificates,  notes, 
bonds,  debentures,  or  other  evidence  of 
indebtedness; 

(B)  An  interest  in,  or  right  to  subscribe 
to  or  purchase  any  of  the  foregoing;  and 

(C)  Other  intangible  properties. 
Thus,  for  example,  a  dealer  in  securities 
must  properly  capitalize  costs,  as 
required  by  this  section,  with  respect  to 
the  securities  acquired  by  the  dealer  for 
resale. 

(ii)  Any  taxpayer  that  does  not  elect 
to  use  the  simplified  resale  method  with 
respect  to  property  acquired  for  resale, 
shall  capitalize  the  costs  which  are 
required  to  be  capitalized  in  paragraph 
(d)(3)(ii)  of  this  section  with  respect  to 
such  method,  using  the  definitions  of 
such  costs  as  are  provided  therein.  Thus, 
for  example,  taxpayers  not  electing  to 
use  the  simplified  resale  method  shall  be 
required  to  capitalize  offsite  storage 
costs,  as  defined  under  the  simplified 
resale  method;  moreover,  the  definition 
of  distribution  costs  as  provided  imder 
the  simplified  resale  method  shall  apply 
to  such  taxpayers  as  well. 

(iii)  Taxpayers  not  electing  the  use  of 
the  simplified  resale  method  may  not 
utilize  the  various  allocation  methods  or 
expedited  procedures  provided  under 
such  method,  but  rather  must  use  such 
methods  and  procedures  as  are  allowed 
with  respect  to  the  production  of 
property  under  this  section.  Thus,  for 
example,  in  determining  the  total 
amount  of  general  and  administrative 
expenses  allocable  to  offsite  storage, 
purchasing,  and  handling  costs,  such 
taxpayers  shall  not  use  the  fraction  for 
allocating  such  expenses  which  is  based 
on  labor  costs  incurred  in  the  various 
activities,  unless  such  method  would  be 
otherwise  allowed  to  producers  of 
property.  Similarly,  in  determining  the 
costs  which  are  attributable  to 
purchasing  activities,  such  taxpayers 
shall  not  use  the  procedure  provided  in 
the  simplified  resale  method 
whereunder  certain  activities  may  be 
disregarded  if  they  comprise  less  than 


one-third  of  the  aggregate  activities 
being  performed. 

(2)  Exception  for  taxpayers  with  gross 
receipts  of  $10  million  or  less — (i)  In 
general.  This  section  does  not  apply  in 
the  case  of  personal  property  acquired 
for  resale  by  a  taxpayer  whose  average 
annual  gross  receipts  (determined  under 
this  paragraph  (d)(2))  for  the  3  taxable 
years  preceding  the  taxable  year  (or,  if 
less,  the  number  of  preceding  taxable 
years  the  taxpayer  and  any  predecessor 
has  been  in  existence)  do  not  exceed  $10 
million.  This  section  does  apply, 
however,  in  the  case  of  real  property 
acquired  for  resale  by  a  taxpayer, 
regardless  of  the  taxpayer's  gross 
receipts. 

(ii)  Aggregation  of  gross  receipts.  For 
purposes  of  determining  the  gross 
receipts  of  the  taxpayer,  all  persons 
treated  as  a  single  employer  under 
section  52  (a)  or  (b),  or  section  414  (m)  or 
(o)  shall  be  treated  as  one  person.  Thus, 
gross  receipts  attributable  to 
transactions  between  such  persons 
treated  as  a  single  employer  shall  not  be 
taken  into  account  for  purposes  of  this 
provision. 

(iii)  Treatment  of  short  taxable  year. 
In  the  case  of  any  taxable  year  of  less 
than  12  months  (a  short  taxable  year), 
the  gross  receipts  shall  be  armualized  by 
(A)  multiplying  the  gross  receipts  for  the 
short  taxable  year  by  12,  and  (B) 
dividing  the  result  by  the  number  of 
months  in  the  short  taxable  year. 

(iv)  Determination  of  gross  receipts — 
(A)  In  general.  The  term  "gross  receipts" 
means  the  total  amount,  as  determined 
under  the  taxpayer's  method  of 
accounting,  received  from  all  trades  or 
businesses  carried  on  by  the  taxpayer 
(e.g.,  revenue  derived  from  the  sale  of 
inventory  before  reduction  for  cost  of 
goods  sold). 

(B)  Amounts  excluded.  For  purposes 
of  this  paragraph  (d)(2),  gross  receipts 
shall  not  include  amounts 
representing— 

[1]  Returns  or  allowances, 

[2]  Interest,  dividends,  rents,  royalties, 
or  annuities,  not  derived  in  the  ordinary 
course  of  a  trade  or  business, 

[3]  Receipts  from  the  sale  or  exchange 
of  capital  assets,  as  deHned  in  section 
1221,  and 

[4]  Receipts  from  sales  or  exchanges 
not  in  the  ordinary  course  of  business, 
such  as  the  sale  of  a  trade  or  business, 
or  the  sale  of  property  used  in  a  trade  or 
business  as  defined  under  section 
1221(2). 

(3)  Simplified  method  of  accounting 
for  resale  costs — (i)  In  general.  Except 
as  otherwise  provided,  taxpayers  may 
elect  to  use  the  simplified  method  of  this 
paragraph  (d)(3)  (the  "simphfied  resale 
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method"]  for  allocating  costs  to  property 
acquired  for  resale.  The  simplified 
resale  method  must  be  applied 
separately  to  each  trade  or  business  of 
the  taxpayer.  {See  paragraph  (b)(5J  of 
this  section  which  provides  that  only  the 
simplified  production  method  and  not 
the  simplified  resale  method  shall  be 
available  in  the  case  of  a  single  trade  or 
business  that  consists  of  both 
production  and  resale  activities.)  Under 
the  simplified  resale  method 
preliminary  inventory  balances  are  to  be 
calculated  without  the  inclusian  of  the 
additional  costs  required  to  be  allocated 
in  paragraph  (d)(3){ii)  of  this  section. 
The  amount  of  additional  costs 
attributable  to  prior  periods  and  the 
amount  of  additional  costs  determined 
to  be  allocable  under  paragraph  (d)(3)(ii) 
of  this  section  for  the  current  period  are 
then  taken  into  account  with  the 
inventory  balances  as  initially 
calculated  in  order  to  arrive  at  an 
ending  inventory  balance. 

(ii)  Costs  required  to  be  capitalized. 
The  following  categories  of  costs  are 
required  to  be  capitalized  with  respect 
to  property  acquired  for  resale, 
regardless  of  whether  a  taxpayer  elects 
the  simplified  resale  method.  This 
paragraph  (dM3)(ii)  provides  illustrative 
examples  of  particular  items  of  cost 
which  are  required  to  be  capitalized 
under  this  section.  For  example,  costs  of 
handling  generally  consist  of  direct  and 
indirect  lab<M-  costs,  tools,  vehicles,  and 
other  enumerated  items.  These 
examples  are  not  exhaustive  in  nature; 
to  the  extent  that  other  particular  items 
of  costs  incurred  by  the  taxpayer  benefit 
or  are  incurred  by  reason  of  the 
particular  activity  in  question,  such 
costs  shall  be  capitalized  accordingly. 

(A)  Off-site  storage  or  warehousing — 
(7)  Definition.  Costs  attributable  to  the 
operation  of  off-site  storage  or 
warehousing  facilities  ("off-site  storage 
facilities")  under  this  section  are 
required  to  be  capitalized  with  respect 
to  inventory.  For  purposes  of  this 
section,  an  off-site  storage  facihty  is 
defined  as  any  storage  or  warehousing 
facility  which  is  not  an  on-site  storage 
facility.  An  on-site  storage  facihty  is  a 
facility  which  is  physically  attached  to. 
and  an  integral  part  of,  a  retail  sales 
facility  where  the  taxpayer  sells 
merchandise  stored  at  the  facility  to 
customers  physically  present  at  the 
facility  {"on-site  sales").  Thus,  for 
example,  a  catalog  or  mail  order  center 
which  stores  merchandise  for  shipment 
to  customers  who  purchase  such 
merchandise  through  orders  placed  over 
the  telephone,  or  orders  delivered  in  the 
mail,  is  not  an  on-site  storage  facility, 
and  thus  is  treated  as  an  off-site  storage 


facility.  Similarly,  a  "pooled  stock 
facility"  which  functions  as  a  "Twick-up" 
regional  storage  facility  for  particular 
retail  sales  outlets  in  the  nearby  area  is 
not  an  on-site  storage  facility,  and  is 
thus  treated  as  an  off-site  storage 
facility.  Moreover,  a  storage  or 
warehousing  area  operated  by  a  person 
maihag  sales  of  goods  "'wholesale"  to 
persons  who  in  turn  resell  the  goods  to 
others,  is  not  an  on-site  storage  facihty 
because  such  facility  is  not  an  integral 
part  of  a  retail  sales  facility. 

[2)  Dual-function  facilities.  Except  as 
provided  in  paragraph  (d)(3){ii)(A)(5)  of 
this  section,  if  a  storage  facihty  serves 
as  bodi  an  on-site  and  off-site  storage 
facility,  a  percentage  of  the  facility  shall 
be  treated  as  an  on-site  storage  facility 
equal  to  the  ratio  of — 

(0  Gross  on-site  sales  of  the  facility, 
i.e.,  gross  sales  of  the  facility  made  to 
retail  customers  visiting  the  premises  in 
person  and  purchasing  merchandise 
stored  therein,  to — 

[ii]  Total  gross  sales  of  the  facility. 
The  portion  of  the  faciUty  which  is  not 
treated  as  an  on-site  facility  under  the 
preceding  sentence  shall  be  treated  as 
an  off-site  facility.  For  example,  assume 
a  catalog  craiter  conducts  on-site  sales 
which  are  equal  to  40  percent  of  the 
total  sales  made  by  the  facility.  For 
purposes  of  this  section,  40  percent  of 
the  facility  shall  be  viewed  as  an  on-site 
storage  facility;  the  remaining  60  percent 
shall  be  viewed  as  an  off-site  storage 
facility. 

[3]  De  minimis  rule  for  dual  function 
facilities.  If  10  percent  or  less  of  the 
gross  sales  of  a  facility  are  attributable 
to  on-«ite  sales,  then  the  entire  storage 
facility  located  at  the  site  shall  be 
deemed  to  be  an  off-site  storage  facility 
for  purposes  of  this  section.  It  in 
contrast,  90  percent  or  more  of  the  gross 
sales  of  a  facility  are  attributable  to  on- 
site  sales,  then  the  entire  storage  facility 
located  at  the  site  shall  be  deemed  to  be 
an  on-site  storage  facility. 

[4]  Allocation  of  costs;  off-site 
facilities.  To  the  extent  that  costs  are 
incurred  at  an  off-site  storage  facility 
which  do  not  directly  benefit,  or  are  not 
incurred  by  reason  of.  the  storage 
functions  of  such  facility,  then  such 
costs  shall  not  be  accounted  for  as  costs 
of  an  off-site  facility.  Thus,  for  example. 
assume  that  a  catalog  store  incurs  costs 
(e.g..  labor  cost  of  clerical  personnel) 
attributable  to  receiving  and  processing 
custoBier  orders  which  will  be  filled  by 
directly  shipping  the  merchandise  to  the 
customer's  address.  Costs  attributable 
to  these  functions  will  be  treated  as 
costs  ellocable  to  the  selling  function  of 
the  taxpayer's  business,  and  thus  not 
treated  as  off-site  storage  costs. 


[S]  Costs  attributable  to  off-site 
facilities.  Cost  attribntable  to  an  off-site 
storage  facility  generally  consist  of 
direct  and  indirect  labor  costs  (including 
the  costs  of  pension  plans  and  other 
"fringe  benefits"  as  described  in 
paragraphs  (b)(2)  (ii)  and  (iii)  of  this 
section);  occupancy  expenses  including 
rent,  depreciation,  insurance,  security, 
taxes,  utilities  and  maintenance; 
materials  and  supplies;  tools  and 
equipment  and,  general  and 
administrati've  costs  that  directly  benefit 
or  are  incurred  by  reason  of  the  off-^ife 
storage  activities  of  the  taxpayer. 

(B)  Purchasing.  (7)  Costs  attributable 
to  purchasing  activities  under  this 
section  are  required  to  be  capitalized 
with  respect  to  inventory.  Purchasing 
activities  include  functions  associated 
with  a  purchasing  department  or  office, 
and  personnel  such  as  buyers,  assistant 
buyers,  and  clerical  workers,  whose 
function  relates  to  the  activities  of  the 
selection  of  merchandise,  maintenance 
of  stock  assortment  and  volume, 
placement  of  purchase  orders, 
establishment  and  maintenance  of 
vendor  contacts,  or  comparison  and 
testing  of  merchandise. 

[2)  Tlie  determination  of  whether  a 
person  is  engaged  in  purchasing 
activities  shall  be  based  upon  the  actual 
activities  performed  by  such  person  and 
not  upon  that  person's  title  or  job 
classification.  Thus,  for  example, 
although  a  particular  employee  may  be 
described  as  a  "buyer"  in  the  employer's 
job  classification  system,  activities 
performed  by  such  person  shall  not  be 
considered  as  purchasing  activities 
unless  such  treatment  is  appropriate    : 
based  on  an  analysis  of  the  actual        J 
responsibilities  of  the  employee. 

[3)  Similarly,  although  a  person's  job 
function  may  be  described  in  such  a 
way  as  to  denote  activities  outside  the 
area  of  purchasing  (e.g.,  a  "marketing 
representative"),  such  activities  shall  be 
accounted  for  under  this  section  as 
purchasing  activities  if  such  treatment  is 
appropriate  based  upon  an  analysis  of 
the  actual  responsibilities  of  the 
employee. 

[4]  In  general,  [i]  If  a  person  performs 
more  than  one  function,  a  reasonable 
allocation  of  the  labor  costs  attributable 
to  such  person  shall  be  made  between 
the  purchasing  and  non-purchasing 
functions  of  such  person.  i 

[ii]  For  purposes  of  this  paragraph 
(d]{3){ii)(B){4),  the  following  formula 
may  be  applied  by  a  taxpayer  with 
respect  to  all  personnel  directly 
performing  purchasing  functions  in  a 
trade  or  business  in  allocating  the  labor 
costs  of  such  personnel  to  the  functions 
of  the  taxpayer.  (This  formula  may  not 
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be  used  with  respect  to  personnel 
providing  general  and  administrative 
services  which  benefit  or  are  incurred 
by  reason  of  purchasing  functions). 

[A]  If  less  than  one-third  of  a  person's 
activities  relate  to  a  purchasing  function, 
none  of  the  labor  costs  attributable  to 
that  person  shall  be  allocated  to  a 
purchasing  function. 

[B]  If  more  than  two-thirds  of  a 
person's  activities  relate  to  a  purchasing 
function,  all  of  the  labor  costs 
attributable  to  that  person  shall  be 
allocated  to  a  purchasing  fimction. 

[C]  In  all  other  cases,  an  allocation  of 
costs  between  functions  must  be  made. 

[Hi)  For  example,  assume  that  A,  B, 
and  C  are  employed  by  taxpayer  M  in  a 
retail  business.  Employee  A  performs 
activities,  25  percent  of  which  are  direct 
purchasing  functions.  Employee  B 
performs  activities,  70  percent  of  which 
are  direct  purchasing  functions. 
Employee  C  performs  activities,  50 
percent  of  which  are  direct  purchasing 
functions.  As  a  result  of  the  application 
of  the  formula  provided  in  this 
paragraph,  M  will  treat  none  of  the  labor 
costs  of  employee  A  as  allocable  to 
purchasing  costs;  all  of  the  labor  costs  of 
employee  B  as  allocable  to  purchasing 
costs:  and  50  percent  of  the  labor  costs 
of  employee  C  as  allocable  to 
purchasing  costs  and  50  percent  as 
allocable  to  nonpurchasing  labor  costs. 

(5)  Costs  attributable  to  purchasing 
activities  generally  consist  of  direct  and 
indirect  labor  costs  (including  the  costs 
of  pension  plans  and  other  "fringe 
benefits"  as  described  in  paragraphs 
{b)(2)  (ii)  and  (iii)  of  this  section),  office 
machines,  supplies,  telephone,  travel, 
and  the  general  and  administrative  costs 
that  directly  benefit  or  are  incurred  by 
reason  of  the  purchasing  activities  of  the 
taxpayer. 

(C)  Handling,  processing,  assembly, 
and  repackaging — [1)  Definition.  Costs 
attributable  to  handling,  processing, 
assembly,  repackaging  and  other  similar 
activities  ("handling  costs")  under  this 
section  are  required  to  be  allocated  to 
inventory.  Handling  costs  include,  for 
example,  all  costs  incurred  in 
transporting  goods  (including  loading 
and  unloading  costs): 

(;■)  From  the  place  of  purchase  to  the 
taxpayer's  storage  facility  (to  the  extent 
not  already  capitalized  by  the  taxpayer), 

[ii]  From  storage  facility  to  storage 
facility,  and 

[iii]  From  a  storage  facility  to  a  store 
or  outlet  where  the  sale  of  the  delivered 
item  occurs.  Similarly,  handling  costs 
include  the  costs  of  processing, 
assembling,  and  repackaging  goods.  To 
the  extent  that  such  processing  activities 
would  be  required,  under  the  law  prior 
to  the  effective  date  of  the  Tax  Reform 


Act  of  1986,  to  be  accounted  for  as  the 
costs  of  manufactured  inventory  under 
section  1.471-11,  then  the  taxpayer  shall 
account  for  such  costs  under  the  rules 
applicable  to  production  of  property 
rather  than  the  rules  of  this  paragraph 
(d)(3).  (Also,  see  paragraph  (b)(5)  of  this 
section  for  rules  relating  to  the 
simplified  method  available  for  a  single 
trade  or  business  that  consists  of  both 
production  and  resale  activities). 

[2]  Exception  for  repackaging  costs 
after  sale  occurs.  For  the  purpose  of  this 
paragraph  (d)(3),  handling  costs  shall 
not  include  the  costs  of  repackaging 
goods  in  preparation  for  imminent 
shipment  or  delivery  directly  to  a 
particular  customer,  if  such  repackaging 
occurs  after  the  customer  has  ordered 
the  specific  identifiable  goods  in 
question. 

[3]  Exception  for  distribution  costs. 
For  the  purpose  of  this  paragraph  (d)(3). 
handling  costs  shall  not  include 
distribution  costs.  Distribution  costs  are 
defined  as  the  costs  of  delivering  goods 
directly  to  the  customer,  e.g.,  costs 
incurred  in  delivering  an  item  from  a 
storage  facihty  to  a  customer's  home. 
Except  as  provided  in  paragraph 
(d)(3)(ii)(C)(4)  of  this  section, 
distribution  costs  do  not  include  costs  of 
transporting  an  item  from  a  storage 
facility  to  a  store  or  outlet  where  the 
sale  of  the  item  occurs. 

[4]  Custom  delivery  of  ordered  items. 
Costs  incurred  in  delivering  goods  from 
a  storage  facility  to  a  store  where  the 
sale  of  the  goods  occurs  are  presumed  to 
be  handling  costs  allocable  to  the 
property  and  not  distribution  costs 
incurred  for  delivery  of  goods  directly  to 
the  customer.  This  presumption  can  be 
overcome  only  if  the  taxpayer  can 
demonstrate  that  a  delivery  to  the  store 
or  other  selling  location  is  made  to  fill 
an  identifiable  order  of  a  particular 
customer  (placed  by  such  customer 
before  the  delivery  of  the  goods  occurs) 
for  the  particular  goods  in  question. 
Factors  that  may  demonstrate  the 
existence  of  a  specific,  identifiable 
delivery  include  the  following: 

[i]  The  customer  has  paid  for  the  item 
in  advance  of  delivery; 

[ii]  The  customer  has  submitted  a 
written  order  for  the  item: 

[iii]  The  item  is  not  normally  available 
at  the  retail  store  for  on-site  customer 
purchases;  or 

(;V)  The  item  will  be  returned  to  the 
storage  facility  (and  not  held  for  sale  at 
the  store  or  selling  location)  if  the 
customer  cancels  an  order. 

(5)  Costs  attributable  to  handling.  The 
costs  attributable  to  handling  activities 
generally  consist  of  direct  and  indirect 
labor  (including  the  costs  of  pension 
plans  and  other  fringe  benefits  as 


described  in  paragraphs  (b)(2)  (ii)  and 
(iii)  of  this  section);  tools;  vehicles  and 
equipment;  maintenance  of  vehicles  and 
equipment:  rent,  depreciation,  and 
insurance  of  vehicles  and  equipment; 
materials:  supplies:  and  the  general  and 
administrative  costs  that  directly  benefit 
or  are  incurred  by  reason  of  such 
activities  of  the  taxpayer. 

(D)  General  and  administrative 
expenses.  A  portion  of  direct  and 
indirect  costs  incurred  by  any 
administrative,  service  or  support 
functions  or  departments  ("service 
departments"),  that  directly  benefits  or 
is  incurred  by  reason  of  both  off-site 
storage,  purchasing,  or  handling 
activities,  as  defined  in  this  section,  and 
the  taxpayer's  other  activities  ("mixed 
service  costs")  is  to  be  included  in 
inventory  costs  under  this  paragraph 
(d)(3)(ii)(D).  The  determination  of  the 
aggregate  portion  of  such  mixed  service 
costs  required  to  be  allocated  to  the  off- 
site  storage,  purchasing,  and  handling 
activities  described  in  this  paragraph 
(d)(3)  is  to  be  made  pursuant  to  the  rules 
contained  in  paragraph  (d)(4)  of  this 
section. 

(4)  Allocation  methods  under  the 
simplified  resale  method — (i)  In  general. 
The  costs  that  are  incurred  with  respect 
to  the  categories  described  in  paragraph 
(d)(3)(ii)  of  this  section  (i.e.,  activities 
pertaining  to  off-site  storage, 
purchasing,  handling,  and  mixed  service 
costs)  ("additional  section  263A  resale 
costs")  are  to  be  allocated  to  inventory 
in  the  manner  provided  in  this 
paragraph  (d)(4).  In  making  all 
computations  under  this  paragraph 
(d)(4),  initial  inventory  balances  shall  be 
determined  without  regard  to  any 
additional  section  263A  resale  costs 
allocated  under  this  paragraph  (d)(4). 
(ii)  Offsite  storage,  purchasing  and 
handling  costs — In  general.  The 
additional  section  263A  resale  costs  of 
the  taxpayer  for  the  taxable  year  are  to 
be  allocated  to  inventory  based  on  the 
ratio  of  such  costs  to  the  taxpayer's 
purchases  for  the  year  (the  "allocation 
ratio").  The  taxpayer  shall  determine  the 
additional  section  263A  resale  costs  to 
be  capitalized  in  ending  inventory  by 
multiplying  the  allocation  ratio  times  the 
amounts  in  the  taxpayer's  ending 
inventory  which  are  treated  as 
purchases  made  during  the  current  year 
under  the  taxpayer's  method  of 
accounting.  Taxpayers  will  initially 
calculate  their  inventory  balances 
without  regard  to  the  additional  costs 
required  to  be  capitalized  under 
paragraph  (d)(3)(ii)  of  this  section. 
Taxpayers  will  then  determine  the 
amounts  of  additional  section  263A 
resale  costs  that  must  be  capitalized 
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under  this  paragraph  (dK4Ku]  of  this 
section,  and  take  into  account  sudti 
amoants,  along  with  amounts  of 
additional  costs  contained  in  t)eginning 
inventory  balances  where  appropriate, 
with  the  preliminary  inventory  bialances 
to  determine  their  final  balances. 

(iii)  Determination  of  mixed s&vJtx 
costs — (A)  In  general.  The  amount  of 
mixed  service  costs  which  is  to  be 
included  as  additional  section  263A 
costs  for  purposes  of  calculating  the 
allocation  ratio  as  provided  in 
paragraph  (dj{4)(ii)  of  this  section  is 
determine  in  the  followiqg  manner.  The 
amount  of  mixed  service  costs  which  is 
included  in  additional  section  263A 
resale  costs  shall  be  determined  by 
multiplying  the  total  amount  of  mixed 
service  costs  incurred  by  the  taxpayo-  in 
the  trade  or  business  for  the  taxable 
year,  by  the  ratio  of — 

[1]  The  sum  of  the  labor  costs 
allocable  to  the  off-site  storage, 
purchasing,  and  handling  activities, 
described  in  paragraph  (d}(3J(iij  of  this 
section,  to — 

[2]  The  total  of  all  labor  costs  incurred 
in  the  taxpayer's  trade  or  business, 
excluding  the  total  amount  of  labor 
costs  included  in  the  mixed  service  costs 
incurred  by  the  taxpayer  in  the  trade  or 
business  for  the  taxable  year. 
To  the  extent  that  mixed  service  costs 
and  labor  costs  are  incurred  in  more 
than  one  trade  or  business,  the  taxpayer 
shall  determine  the  amounts  allocable  to 
the  particular  trade  or  business  in  issue 
by  using  any  reasonable  method 
consistent  with  the  principles  of  this 
section. 

(B)  Example.  The  determination  of 
mixed  service  costs  under  this  provision 
is  illustrated  by  the  following  example. 

Example.  Taxpayer  T  i»curs  $1  milbon  in 
mixed  service  costs  in  itg  u-ade  or  business 
for  the  taxable  year.  The  labor  costs 
allocable  to  Ts  purchasing,  handling  and  off- 
site  storage  activities  are $5  million. The 
labor  costs  of  T's  trade  or  business  as  a 
whole  (including  the  labor  costs  allocable  to 
purchasing,  handling  and  off-site  storage 
activities,  but  excluding  the  labor  oasts 
contaioed  in  die  SI  million  in  mixed  service 
costs)  are  $25  million.  Tbe  mixed  service 
costs  that  T  must  treat  as  additional  section 
263A  resale  costs  are  equal  to  $200.(X)0  [/e, 
$5  million  divided  by  $25  million,  multiplied 
by  $1  million).  The  $200,000  in  mixed  service 
costs  are  included  in  additional  section  263A 
resale  costs,  and  are  allocated  to  ending 
inventory  using  the  procedures  described  in 
paragraph  (dj(4)(ii)  of  this  secUon. 

(C)  In  determining  whether  the  costs 
of  a  department  or  function  are  mixed 
service  costs  under  this  paragraph 


(d)(4M!ii).  the  taxpayer  shall  apply  the 
principles  contained  in  paragraph  fbHO^ 
of  this  section  relating  to  the  simplified 
mixed  service  cost  method  applicable  to 
the  production  of  inventory.  Thus,  for 
example,  the  taxpayer  shall  apply  the  de 
minimis  rule  described  in  paragraj;^ 
(b)[6)(lv]  of  this  section  in  determining 
whether  service  costs  are  solely 
allocable  to  resale  activities,  or  whetiber 
service  costs  are  solely  allocable  to  non- 
resale  activities.  Moreover,  the  taxpayer 
shall  apply  the  principles  of  paragraph 
(b){6)(iTi)(E)  of  this  section  in 
determining  the  total  costs  of 
departments  or  functions  which  are  to 
be  inchided  as  mixed  service  costs 
under  this  paragraph  (d)(4)Iiii).  Thus,  for 
example,  in  determining  the  total  costs 
of  departments  or  functions  performing 
mixed  service  activities  for  purposes  of 
this  paragraph  (dj(4](iii),  the  taxpayer 
shall  not  exclude  non-resale  related 
costs  which  are  otherwise  included  in 
the  total  costs  of  such  departments 
performing  mixed  service  activities.  See 
the  examples  relating  to  the  oosts  of  an 
accoujjting  department  and  the  labor 
costs  of  administrative  and  managerial 
personnel  which  are  contained  in 
paragraph  (b)(6Kiii][E)  of  this  section. 

[iv]  Examples.  The  application  of  the 
simplified  resale  method  is  illustrated  in 
the  following  examples: 

Example  (1  j.  Taxpayer  A.  using  the  first-m, 
first-out  (FTFOJ  method  of  accountirjg  for 
inventories,  incurred  £400.000  of  storage 
costs.  3500,000  of  purchasing  costs,  $300i)00 
in  handling  and  processing  costs,  and 
$200,000  of  mixed  service  costs  during  the 
taxable  year  (a  total  of '$1.4  milhon  in 
additional  section  263A  resale  costs).  A's 
beginning  inventory  balance  ^ex eluding 
additional  section  263A  resale  costs)  «vasS2 
millioD.  A  made  SB  million  in  gross  purchases 
during  the  taxable  year,  and  A's  ending 
inventory  (excluding  additional  section  263A 
resale  costs)  was  $3  million.  The  amounts  in 
ending  inventory  which  are  viewed  as 
consisting  of  purchases  made  during  the  year, 
under  the  FIFO  method,  are  $3  million.  The 
ratio  of  additional  section  263A  resale  costs 
to  purchases  made  during  the  taxable  year 
(the  allocation  ratio)  is  17 J  percent  i.e,  tH.4 
million  divided  by  S8  million.  The  additional 
section  263A  resale  costs  required  to  be 
capitalized  in  endii;g  inventory  are  equal  to 
$525,000.  i.e.,  the  product  of  the  allocation 
ratio  (1^.5  percent)  multiplied  by  the  amount 
of  purchases  for  the  year  which  are  viewed 
as  being  held  in  ending  inventory  ($3,000,000). 

Exar^ple  (2).  Taxpayer  B  uses  the  last-in. 
^rst-oul  method  (UFO)  of  accounting  for 
inventories.  Assume  the  same  facts  as 
Example  (1).  T^e  amounts  in  ending 
inventory  which  are  viewed  as  consisting  of 
purchases  made  during  the  taxable  year. 


under  the  l^^O  method,  are  $1  million.  The 
ratio  of  additional  section  263A  resale  costs 
to  parchasee  made  during  the  taxable  year  is 
17.5  percent  TSe  additional  section  263A 
resale  costs  required  to  be  capitalized  in 
ending  inventory  are  equal  to  $17S,(Wa  i.e„ 
the  product  of  the  allocation  ratio  (17.5 
percent)  mult^tlied  by  the  amount  of 
purchases  for  the  year  which  are  viewed  as 
being  held  in  ending  inventory  ($l,OOaOOO). 

Example  (3).  Taxpayer  X  begins  its  trade  or 
business  in  Year  1,  and  uses  the  UFO  method 
of  accounting  for  inventories.  X  liad  no 
beginning  inventory  balance  for  the  year  (due 
to  entering  the  trade  or  business  in  Year  IJ.  X 
incurred  a  total  of  $1,000  in  additional  section 
263A  resale  costs  in  Year  1,  and  maue  $10,000 
in  gross  purchases.  T^e  amounts  in  ending 
inventory  w^icb  are  viewed  as  consisting  of 
purcliases  nade  during  the  taxat>ie  year, 
under  the  UFO  method,  are  $3,000.  Such 
ending  inventory  amounts  are  contained  in 
pools  A,  B,  and  C.  X  allocates  its  additiooal 
section  263A  resale  costs  for  Year  1  as 
follows:       . 

Yearl      ! 

Ad(titional  section  263 A  resale  costs,  $1,000 
divided  by  Purchases,  $ia(XX)  equals  10% 
allocation  ratio 


Total 

A 

B 

c 

Vm    1 

Ending  Balance  

Allocalioo  r«(«3 1. 

Current      adcMiCKMl      sectnn 
263AC09B 

S3.000 
10 

300 

n.eoo 

.10 

wo 

seeo 

.10 
80 

S800 
.10 

80 

Final  ending  inventory  ttala.  ...a . 

3.300 

1,760 

860 

•80 

In  Year  Z,  X  inctus  $400  of  additional 
section  263A  costs.  Purchases  for  Year  ?.  are 
$2,000,  distributed  auiong  pools  A,  a  and  C. 
Cost  of  sales  for  Year  2  are  $1,000.  X 
computes  its  final  inventory  for  Year  2  as 
follows: 

Year  2 

Additional  section  283A  costs.  $400  divided 
by  Purchases,  $2,000  equals  20% 
allocation  ration 


Total 

A 

B 

C 

fear? 

Beginnwg  balMiss 

Current  fmOwttk 

Costs  ot  sales...! 

S3.<W0 
2.UO0 
91.000 

$1,600 
1.S00 
(300) 

KOO 
300 

(300 

•BOO 
200 

(400) 

Endmg  balanoe 

4.000 

2JO0 

800 

600 

Pnof  penod  addiional 
seckon  2e3A  costs 

Included  m  costs  o( 
sales , 

300 

(20) 

160 

80 

80 
(20) 

Remairang 
8dd*on«(-sec1ion 
263A  coste 

280 
240 

160 
240 

«0 

80 

Current  adddjon*! 
section  263A  costs. ..._ 

Final  WMtaig 
inventory  tMlance 

4.520 

3.200 

860 

660 
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Pool  C  is  reduced  by  $200  in  Year  2.  A 
portion  of  the  additional  263A  resale  costs 
contained  in  pool  C  which  is  attributable  to 
Year  1  must  be  included  in  cost  of  goods  sold 
in  Year  2.  The  amount  is  determined  by 
dividing  the  decrement  in  pool  C  by  the  total 
costs  accumulated  in  the  Year  1  layer  of  pool 
C;  the  resulting  fraction  is  then  multiplied  by 
the  additional  section  263A  costs  contained 
in  pool  C  that  are  attributable  to  Year  1. 
Thus,  the  amount  of  additional  section  263A 
costs  that  is  included  in  cost  of  goods  sold 
from  pool  C,  attributable  to  Year  1,  is  $20,  i.e.. 
$200  divided  by  $800,  multiplied  by  $80. 

(v)  UFO  indexes.  Under  the  simplified 
resale  method,  a  taxpayer  using  the 
LIFO  method  of  accounting  for 
inventories  must  calculate  each 
particular  year's  index  without  regard  to 
the  additional  section  263A  resale  costs 
required  to  be  allocated  under  this 
section.  Similarly,  the  taxpayer  shall 
disregard  the  additional  section  263A 
resale  costs  in  adjusting  current  year 
costs  by  the  appropriate  indexes,  in 
determining  whether  there  has  been  an 
inventory  increment  or  decrement  for 
the  current  year  in  question  for  the 
particular  pool.  If  the  taxpayer 
determines  that  there  has  been  an 
inventory  increment,  then  the  taxpayer 
shall  state  the  amount  of  the  increment 
in  current  year  dollars,  and  then 
multiply  the  resulting  amount  by  the 
allocation  ration,  as  previously 
described.  The  resulting  product  is  equal 
to  the  amount  of  the  additional  section 
263A  resale  costs  which  the  taxpayer  is 
required  to  capitalize  in  ending 
inventory.  If  the  taxpayer  determines 
that  there  has  been  an  inventory 
decrement,  then  the  taxpayer  shall  state 
the  amount  of  the  decrement  in  dollars 
applicable  to  the  particular  year  for 
which  the  LIFO  cost  or  layer  has  been 
invaded.  The  additional  section  263A 
resale  costs  incurred  in  prior  years 
which  are  applicable  to  the  decrement 
shall  be  charged  to  cost  of  goods  sold. 
The  additional  section  263A  resale  costs 
which  are  applicable  to  the  decrement 
are  determined  by  multiplying  the  total 
amount  of  such  section  263A  resale 
costs  allocated  to  the  layer  of  the 
particular  pool  in  which  the  decrement 
occurred,  by  the  ratio  of  the  decrement 
to  the  total  costs  (excluding  section 
263A  resale  costs)  in  the  layer  for  such 
pool. 

(5)  Section  481  (a)  adjustment 
Taxpayers  using  the  simplified  resale 
method  to  allocate  costs  must  apply  the 
simplified  method  in  revaluing  their 
inventories  for  purposes  of  the  change  in 
method  of  accounting  required  under 
this  section.  See  paragraph  (e)  of  this 


section  for  rules  relating  to  the  methods 
permitted  for  inventory  revaluations  and 
the  calculation  of  the  adjustment  under 
section  481(a). 

(6)  Election.  The  election  to  use  the 
simplified  resale  method  shall  be  made 
separately  for  each  trade  or  business  of 
the  taxpayer  on  a  timely  filed  income 
tax  return  for  the  taxpayer's  first 
taxable  year  for  which  this  section 
becomes  effective  beginning  after 
December  31, 1986.  For  taxable  years 
subsequent  to  such  taxable  year  of  the 
taxpayer,  and  election  to  use  the 
simplified  resale  method  requires  the 
consent  of  the  Commissioner.  In 
addition,  taxpayers  are  required  to 
obtain  the  consent  of  the  Commissioner 
to  change  from  the  simplified  resale 
method  to  the  general  method  of  this 
section. 

(e)  Inventories.  (1)  In  general.  Under 
this  section,  taxpayers  are  required  to 
change  their  method  of  accounting  with 
respect  to  inventory  property,  effective 
for  taxable  years  beginning  after 
December  31, 1986.  The  required  change 
in  method  of  accounting  applies  to 
inventory  produced  by  the  taxpayer,  as 
well  as  to  inventory  acquired  by  the 
taxpayer  for  resale.  The  change  in 
method  of  accounting  is  to  be  made  by 
revaluing  the  items  or  costs  included  in 
beginning  inventory  in  the  year  of 
change  as  if  the  new  capitalization  rules 
of  section  263A  and  this  section  has 
been  in  effect  during  all  prior  periods.  In 
revaluing  inventory  costs  under  this 
procedure,  all  of  the  capitalization 
provisions  of  this  section  (e.^.,  the 
requirement  to  capitalize  the  entire 
amount  of  tax  depreciation  and  cost 
recovery  allowances  with  respect  to 
equipment  and  facilities),  shall  apply  to 
all  inventory  costs  accumulated  in  prior 
periods.  The  necessity  to  revalue 
beginning  inventory  as  if  the  new 
capitalization  rules  had  been  in  effect 
for  all  prior  periods  includes,  for 
example,  the  revaluation  of  costs  or 
layers  incurred  in  taxable  years 
preceding  the  transition  period  to  the 
full  absorption  method  of  inventory 
costing  as  described  in  §  1.471-ll(e), 
regardless  of  whether  a  taxpayer 
employed  a  "cut-off  method  under 
those  regulations.  The  difference 
between  the  inventory  as  originally 
valued  and  the  inventory  as  revalued  by 
applying  the  new  capitalization  rules  is 
equal  to  the  amount  of  the  ajustment 
required  under  section  481(a).  For 
example,  with  respect  to  inventories  of 
films,  sound  recordings,  video  tapes. 


books,  and  other  similar  property,  the 
taxpayer  shall  revalue  the  costs  of  such 
items  (including,  for  example,  the  costs 
of  a  copyright  and  manuscript  of  a  book) 
under  the  principles  of  this  paragraph 
{e){l). 

(2)  Section  481(a)  adjustment.  In  the 
case  of  any  taxpayer  required  by  this 
section  to  change  its  method  of 
accounting  for  any  taxable  year,  such 
change  shall  be  treated  as  initiated  by 
the  taxpayer.  (In  addition,  such  change 
shall  be  treated  as  made  with  the 
consent  of  the  Commissioner,  subject  to 
the  provisions  of  paragraph  (e)(ll)  of 
this  section).  Thus,  for  example,  the 
adjustment  required  under  section 
481(a)  with  respect  to  the  change  in 
method  of  accounting  for  such  taxpayer 
shall  not  be  reduced  in  any  manner  by 
any  amount  pertaining  to  taxable  years 
preceding  the  effective  date  of  the 
Internal  Revenue  Code  of  1954.  The 
adjustment  arising  from  the  change  in 
method  of  accounting  is  to  be  taken  into 
account  over  a  period  not  to  exceed  4 
years. 

(3)  Timing  of  section  481(a) 
adjustment  (i)  Any  taxpayer  required  to 
change  its  method  of  accounting  under 
this  section  shall  take  into  account  the 
adjustment  required  under  the 
administrative  procedures  applicable  to 
a  voluntary  change  in  method  of 
accounting  in  effect  on  January  1, 1987, 
subject  to  the  following  modifications; 

(ii)  If  75  percent  or  more  of  the  section 
481(a)  adjustment  is  attributable  to  the 
1-taxable  year  period,  2-taxable  year 
period,  or  3-taxable  year  period 
immediately  preceding  the  year  of 
change,  the  highest  percent  attributable 
to  the  1,  2,  or  3-taxable  year  period  is  to 
be  taken  into  account  ratably  over  a  3- 
taxable  year  period  beginning  with  the 
year  of  change.  The  remaining  balance 
is  to  be  taken  into  account  in  the  4th 
taxable  year  (the  "75  percent  rule").  The 
75  percent  rule  of  this  paragraph  shall 
only  apply  if  the  taxpayer  has  used  its 
present  method  of  accounting  for  more 
than  3  taxable  years. 

(iii)  If  paragraph  (e)(3)(ii)  of  this 
section  does  not  apply,  the  section 
481(a)  adjustment  is  to  be  taken  into 
account  ratably  over  the  number  of  tax 
years  (not  to  exceed  4)  the  taxpayer  has 
used  its  present  method  of  accounting. 

(iv)  If  the  taxpayer  is  a  cooperative 
within  the  meaning  of  section  1381(a), 
the  section  481(a)  adjustment  may  be 
taken  into  account  entirely  in  the  year  of 
change  or,  at  the  taxpayer's  election, 
may  be  taken  into  account  under  the 
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general  procedures  applicable  to  other 
taxpayers,  as  modified  by  the  rules  of 
this  paragraph. 

(v)  The  use  of  the  expedited  procedure 
described  in  pargraph  (e)(4)  of  this 
section  may  be  elected  by  a  taxpayer  in 
applying  the  75  percent  rule  described  in 
paragraph  (e)(3)(ii)  of  this  section. 

fvi)  Any  net  operating  loss  and  tax 
credit  carryforwards  will  be  allowed  to 
offset  any  positive  section  481(a) 
adjustment. 

(vii)  For  purposes  of  determining 
estimated  tax  payments,  the  section 
481(a)  adjustment  will  be  recognized  in 
taxable  income  ratably  throughout  the 
year  in  question. 

(4)  Expedited  procedure  for  applying 
the  75-percent  rule,  (i)  In  general.  Any 
taxpayer  required  to  change  its  method 
of  accounting  under  this  section  may 
elect  to  use  the  expedited  procedure  of 
this  paragraph  (e)(4)(i)  in  determinmg 
the  appropriate  period  for  taking  into 
account  the  section  481(a)  adjustment 
under  the  provisions  of  the  75-percent 
rule  contained  in  paragraph  (e)(3)(ii)  of 
this  section.  Under  the  75-percent  rule, 
the  period  for  taking  the  section  481(a) 
adjustment  into  account  may  be 
accelerated  if  75  percent  or  more  or  the 
adjustment  is  attributable  to  either  the 
1-taxable  year  period,  2-taxable  year 
period,  or  3-taxable  year  period 
immediately  preceding  the  year  of 
change.  In  order  to  determine  whether 
the  75-percent  rule  applies  to  a 
taxpayer,  the  taxpayer  is  required  to 
compute  the  section  481(a)  adjustment 
which  would  have  been  required  had 
the  change  in  method  of  accounting 
occurred  in  each  of  the  three  years 
preceding  the  actual  year  of  change. 
Under  the  procedure  provided  in  this 
paragraph  (e)(4),  in  computing  the 
amount  of  the  section  481(a)  adjustment 
that  would  have  been  required  in  the 
three  taxable  years  preceding  the  year 
of  change,  a  taxpayer  may — 

(A)  Compute  the  percentage  increase 
in  the  balance  of  beginning  inventory 
resulting  from  the  change  in  method  of 
accounting  for  the  taxable  year 
beginning  after  December  31, 1988,  and 

(B)  Multiply  that  percentage  increase 
by  the  beginning  inventory  balance  for 
each  of  the  three  preceding  taxable 
years  in  issue. 

The  resulting  product  shall  be  the 
amount  of  the  section  481(a)  adjustment 
for  each  of  the  preceding  taxable  years, 
respectively.  Any  taxpayer  electing  to 
apply  this  procedure  is  required  to  use 
such  procedure  for  each  of  the  three 
taxable  years  in  issue.  The  election  to 
use  this  procedure  may  be  made 
automatically  by  the  taxpayer,  without 
obtaining  the  consent  of  the 


Commissioner,  by  adopting  such 
procedure  in  determining  the  timing  of 
its  section  481(a)  adjustment  under  this 
section, 
(ii)  Ekample  illustrating  procedure. 

Example.  B.  a  calendar  year  taxpayer,  is 
required  to  change  its  method  of  accounting 
for  its  taxable  year  beginning  January  1, 1967. 
B's  beginning  inventory  balance  as  of  {anuary 
1, 1987,  before  the  change  in  method  of 
accounting,  is  $1,000.  The  revalued  inventory 
balance  after  applying  the  change  in  method 
of  accounting  required  by  this  section  is 
$1,100  (■  ten  percent  increase).  B's  beginning 
inventory  balance  as  of  January  1. 1986.  was 
$900.  Under  this  procedure,  for  applying  the 
75-perc«nt  rule.  B  may  assume  that  the 
amount  of  the  section  481|a)  adjustment 
applicable  to  a  change  in  method  of 
accounting  for  the  taxable  year  beginning 
January  1. 1966.  would  be  $90  (ten  percent 
multiplied  by  $900). 

(5)  General  examples.  The  following 
examples  illustrate  the  provisions  of  this 
paragraph. 

Exarrlple  (1).  Y  is  required  to  change  its 
method 'of  accounting  under  this  section  for 
its  taxable  year  beginning  January  1. 1987. 
The  adjustment  required  by  section  461(a)  to 
effect  sich  change  is  $1,000.  Y  has  been  using 
its  prior  method  of  accounting  for  inventories 
for  the  4-year  period  preceding  the  year  of 
change.  The  highest  percent  of  the  section 
481(a)  adjustment  attributable  to  either  the  1- 
taxableyear  period,  2-taxable  year  period,  or 
3-taxab|e  year  period  preceding  the  year  of 
change  is  67%.  Based  on  the  above  facts.  Y  is 
required  to  include  ratably  the  section  481(a) 
adjustment  in  taxable  income  for  its  four 
consecutive  taxable  years  beginning  with 
1987,  i.a,  $250  of  the  section  481(a) 
adjustment  should  be  included  in  taxable 
income  for  each  of  the  four  years. 

Exan\ple  (2).  Assume  the  same  facts  as  in 
examplfe  1,  except  that  the  highest  percent  of 
the  secion  481(a)  adjustment  attributable  to 
either  tke  1-taxable  year  period,  2-taxable 
year  period,  or  3-taxable  year  period, 
immediately  preceding  the  year  of  change  is 
90%.  Baeed  on  the  above  facts.  Y  is  required 
to  include  30%  of  the  total  section  461(a) 
adjustment  into  taxable  income  for  each  of 
its  three  consecutive  taxable  years  beginning 
with  1967.  The  remaining  10  percent  of  the 
section  481(a)  adjustment  shall  be  included  in 
income  for  the  fourth  taxable  year,  i.e.,  1990. 

Example  (3).  Assume  that  Y  is  required 
under  this  section  to  change  its  method  of 
accounting  for  its  taxable  year  beginning 
January  1, 1987.  in  addition,  assume  that  in 
accordance  with  paragraph  (e)(3)(iii),  Y  is 
required  to  include  the  section  481(a) 
adjustment  in  income  over  4  years  beginning 
with  its  1967  taxable  year.  On  December  31, 
1967.  the  aggregate  balance  of  Y's  inventory 
to  which  the  section  461(a)  adjustment  relates 
is  reduced  by  more  than  33  V^  percent  of  the 
aggregate  balance  at  January  1. 1987.  Further, 
the  inventory  is  so  reduced  by  at  least  such 
percentage  on  December  31, 1988.  Y  must 
includa  the  remaining  balance  of  the  461(a) 
adjustiiient  in  its  income  for  December  31, 
1986. 


(6)  Revaluation  of  inventory— [i]  fn 
general.  Generally,  in  revaluing  the 
costs  of  inventory  under  the  change  in    : 
method  of  accounting,  taxpayers  are 
required  to  make  a  determination,  based 
on  all  of  the  facts  and  circumstances,  of 
the  direct  and  indirect  costs  which  are 
to  be  assigned  to  each  time  of  inventory 
under  the  capitalization  rules  of  this 
section  (the  "facts  and  circumstances 
revaluation").  The  facts  and 
circumstances  revaluation  shall  be 
required  for  every  prior  period  which  is 
relevant  in  determining  the  total 
restated  balance  as  of  the  year  of        ( 
change.  Paragraph  (e)(6)(ii)  of  this 
section  describes  the  facts  and 
circumstances  revaluation,  including  the 
degree  of  precision  and  accuracy  which 
is  necessary  under  that  method. 
Paragraph  (e)(6)  (iii)  and  (iv)  of  this 
section  permit  the  use  of  certain 
methods  which  determine  the 
revaluation  of  inventory  costs  through     ^ 
processes  of  estimation  and 
extrapolation  which  are  not  based  on  a 
determination  of  the  facts  and 
circumstances  of  a  particular  year's 
data.  The  methods  prescribed  in  this 
paragraph  (e)(6)  (ii).  (iii),  and  (iv)  are 
available  with  respect  to  taxpayers 
producing  property,  or  acquiring 
property  for  resale,  regardless  of 
whether  those  taxpayers  elected  to  use 
the  simplified  methods  available  for 
such  activities  under  this  section. 

(ii)  Facts  and  circumstances 
revaluation — (A)  In  general.  Under  the 
facts  and  circumstances  revaluation, 
taxpayers  generally  are  required  to 
revalue  inventories  by  applying  the 
capitalization  rules  of  this  section  to  the 
production  and  resale  activities  of  the 
taxpayer,  with  the  same  degree  of 
specificity  as  required  of  inventory 
manufacturers  under  the  law 
immediately  prior  to  the  effective  date 
of  the  Tax  Reform  Act  of  1986.  Thus,  for 
example,  with  respect  to  any  prior 
period  which  is  relevant  in  determining 
the  total  amounts  of  the  revalued 
balance  as  of  the  year  of  change,  the 
taxpayer  must  analyze  the  production 
and  resale  data  for  that  particular 
period,  and  apply  the  rules  and 
principles  of  this  section  to  determine 
the  appropriate  revalued  inventory 
costs.  However,  under  the  facts  and 
circumstances  revaluation,  taxpayers 
may  utilize  reasonable  estimates  and 
procedures  in  valuing  inventory  costs  if: 

[1)  Taxpayers  lack  (and  are  not  able 
to  reconstruct,  from  their  books  and 
records],  actual  financial  and  accounting 
data  which  is  required  to  apply  the 
capitalization  rules  of  this  section  to  the 
relevant  facts  and  circumstances       i 
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surrounding  a  particular  item  of 
inventory  or  cost;  and 

(2)  The  total  amounts  of  costs  for 
which  reasonable  estimates  and 
procedures  are  employed  are  not 
significant  in  comparison  to  the  total 
restated  value  (including  costs 
previously  capitalized  under  the 
taxpayer's  prior  method  of  accounting) 
of  the  items  or  costs  for  the  period  in 
question. 

Taxpayers  who  are  not  able  to  comply 
with  the  latter  requirement  of  the 
preceding  sentence  because  of  the 
existence  of  a  significant  amount  of 
costs  which  would  require  the  use  of 
estimates  and  procedures,  shall  revalue 
their  inventories  under  the  procedures 
provided  in  paragraph  (e)(6)  (iii)  and  (iv) 
of  this  section. 

(B)  Estimates  and  procedures  allowed. 
The  estimates  and  procedures  of  this 
paragraph  (e)(6)(ii)  include — 

[1]  The  use  of  available  information 
from  more  recent  periods  to  estimate  the 
amount  and  nature  of  inventory  costs 
applicable  to  earlier  periods;  and 

[2)  The  use  of  available  information 
with  resepct  to  comparable  items  of 
inventory  produced  or  acquired  during 
the  same  period  in  order  to  estimate  the 
costs  associated  with  other  items  of 
inventory. 

(C)  Examples.  The  provisions  of  this 
paragraph  (e)(6)(ii)  are  illustrated  by  the 
following  examples.  The  principles  set 
forth  in  these  examples  are  applicable 
both  to  production  and  resale  activities. 

Example  (1).  Taxpayer  X  lacks  information 
for  the  years  1973  and  earlier,  regarding  the 
amount  of  costs  incurred  in  transporting 
Finished  goods  from  X's  factory  to  X's 
warehouse  and  in  storing  those  goods  at  the 
warehouse  until  their  sale  to  customers.  X 
determines  that,  for  1974  and  subsequent 
years,  such  transportation  and  storage  costs 
constitute  4  percent  of  the  total  costs  of 
comparable  goods  under  X's  method  of 
accounting  for  such  years  (the  "section  471 
costs"),  before  revaluation  under  this  section. 
Under  this  paragraph  (F-)(6)(ii),  X  may  assume 
that  transportation  and  storage  costs  for  the 
years  1973  and  earlier  constitute  4  percent  of 
the  total  section  471  costs  of  such  goods. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  for  the  year  1973  and 
earlier,  taxpayer  X  used  a  different  method  of 
accounting  for  inventory  costs  whereunder 
significantly  fewer  costs  were  capitalized 
under  section  471  than  amounts  capitalized  in 
later  years.  Thus,  the  application  of 
transportation  and  storage  based  on  a 
percentage  of  costs  for  1974  and  later  years 
would  not  constitute  a  reasonable  estimate 
for  use  in  earlier  years.  X  may  use  the 
information  from  1974  and  later  years,  if 
appropriate  adjustments  are  made  to  reflect 
the  differences  in  inventory  costs  for  the 
applicable  years,  including,  for  example:  [i] 
increasing  the  percentage  of  costs  which  are 
intended  to  represent  transportation  and 


storage  costs  to  reflect  the  aggregate 
differences  in  capitalized  amounts  under  the 
two  methods  of  accounting;  or  [ii)  taking  the 
absolute  dollar  amount  of  transportation  and 
storage  costs  for  comparable  goods  in 
inventory  and  applying  that  amount  (adjusted 
for  changes  in  general  price  levels,  where 
appropriate)  to  goods  associated  with  1973 
and  prior  periods. 

Example  (3).  Taxpayer  Y  lacks  information 
for  1976  and  earlier  years  regarding  the 
amount  of  tax  depreciation  applicable  to 
equipment  used  to  manufacture  inventories. 
For  such  years  Y  capitalized  the  amount  of 
depreciation  on  such  equipment  equal  to  the 
depreciation  which  was  treated  as  an 
inventoriable  cost  for  "book"  purposes,  i.e., 
for  purposes  of  financial  reports.  For  years 
1977  through  1980,  Y  determines  that  the 
requirement  to  capitalize  the  total  amount  of 
depreciation  allowable  for  tax  purposes 
under  this  section,  results  in  additional 
capitalized  depreciation  equal  to  5  percent  of 
the  total  section  471  costs  of  the  inventory 
property.  Y  may  assume  that  the  requirement 
to  capitalize  tax  depreciation  for  the  years 
1976  and  earlier  constitutes  as  additional  5 
percent  of  the  total  section  471  cost  of  such 
goods. 

Example  (4).  Assume  the  same  facts  as  in 
example  (3),  except  that  for  1976  and  earlier 
years,  taxpayer  Y  generally  did  not  treat 
depreciation  of  equipment  and  facilities  as  an 
inventoriable  cost  for  book  purposes.  Thus, 
for  reasons  similar  to  those  set  forth  in 
example  (2),  Y  may  not  use  the  revaluation 
percentages  for  tax  depreciation  in  1977 
through  1980,  in  determining  the  amount  of 
such  depreciation  for  1976  and  earlier  years. 
However,  Y  may  use  the  available 
information  for  1977  through  1980,  if 
appropriate  adjustments,  similar  to  the 
adjustments  prescribed  in  example  (2),  are 
made  in  determining  the  applicable  amounts 
for  1976  and  earlier  years. 

Example  (5).  Taxpayer  Z  lacks  information 
for  certain  years  with  respect  to  factory 
administrative  costs,  subject  to  capitalization 
under  this  section,  incurred  in  the  production 
of  inventory  in  factory  A.  Z  does  have 
sufficient  information  to  determine  factory 
administrative  costs  with  respect  to 
production  of  inventory  in  factory  B,  wherein 
inventory  items  were  produced  during  the 
same  years  as  factory  A.  Z  may  use  the 
information  from  factory  B  to  determine  the 
appropriate  amount  of  factory  administrative 
costs  to  capitalize  as  inventory  costs  for 
comparable  items  produced  in  factory  A 
during  the  same  years. 

(iii)  Weighted  average  method — (A)  In 
general.  Taxpayers  using  the  FIFO 
method  of  accounting  or  the  specific 
goods  LIFO  method  of  accounting  for 
inventories  may  use  the  weighted 
average  method  as  provided  in  this 
paragraph  (e)(6)(iii),  to  estimate  the 
amount  of  additional  costs  that  must  be 
allocated  to  inventories  for  prior  years. 
The  weighted  average  method  under 
paragraph  (e)(6)(iii)  is  only  available  to 
taxpayers  who  lack  sufficient  data  to 
revalue  their  inventory  costs  under  the 
facts  and  circumstances  revaluation 


method  provided  for  in  paragraph  (e)(6) 
of  this  section.  Moreover,  taxpayers  who 
qualify  for  the  use  of  the  weighted 
average  method  under  this  paragraph 
(e)(6)(iii)  shall  utilize  such  method  only 
with  respect  to  items  or  costs  for  which 
they  lack  sufficient  infoimation  to 
revalue  under  the  capitalization  rules  of 
this  section.  Particular  items  or  costs 
must  be  revalued  under  the  facts  and 
circumstances  revaluation  method  of 
this  paragraph  (e)(6)(ii),  if  sufficient 
information  exists  to  make  such  a 
revaluation.  If  a  taxpayer  lacks 
sufficient  information  to  otherwise  apply 
the  weighted  average  method  under  this 
paragraph  (e)(6)(iii)  (e.^.,  the  taxpayer  is 
unable  to  revalue  the  costs  of  any  of  its 
items  in  inventory  due  to  a  lack  of 
information),  then  the  taxpayer  shall  use 
reasonable  estimates  and  procedures,  as 
described  in  the  facts  and  circumstances 
revaluation  method  under  paragraph 
(e)(6)(ii)  of  this  section,  to  whatever 
extent  is  necessary  to  allow  the 
taxpayer  to  apply  the  weighted  average 
method. 

(B)  Weighted  average  method  for 
specific  goods  LIFO  taxpayers.  (7)  This 
paragraph  (e)(6)(iii)(B)  sets  forth  the 
mechanics  of  the  weighted  average 
method  as  applicable  to  LIFO  taxpayers 
using  the  specific  goods  methods  of 
valuing  inventories.  Under  the  weighted 
average  method,  the  inventory  layers 
with  respect  to  an  item  for  which  data  is 
available  are  revalued  under  this 
section  and  the  increase  in  amount  for 
each  layer  is  expressed  as  a  percentage 
of  change  from  the  cost  in  the  layer  as 
originally  valued.  A  weighted  average  of 
the  percentage  of  change  for  all  layers 
for  each  type  of  good  is  computed  and 
applied  to  all  earlier  layers  for  each  type 
of  good  which  lack  sufficient  data  to 
allow  for  revaluation.  In  the  case  of 
earlier  layers  for  which  sufficient  data 
exists,  such  layers  are  to  be  revalued 
using  actual  data.  In  cases  where 
sufficient  data  is  not  available  to  make  a 
weighted  average  estimate  with  respect 
to  a  particular  item  of  inventory,  a 
weighted  average  increase  is  to  be 
determined  using  all  other  inventory 
items  revah  ed  by  the  taxpayer  in  the 
same  pool;  this  percentage  increase  is 
then  used  to  levalue  the  cost  of  the  item 
for  which  data  is  lacking.  If  the  taxpayer 
lacks  sufficient  data  to  revalue  any  of 
the  inventory  items  contained  in  a  pool, 
then  the  weighted  average  increase  of 
"substantially  similar"  items  (as 
determined  by  principles  similar  to  the 
rules  applicable  to  dollar-value  LIFO 
taxpayer  in  §  1.472-e(b)(3))  shall  be 
applied  in  the  revaluation  of  the  items  in 
such  pool.  If  insufficient  data  exists  with 
respect  to  all  the  items  in  a  pool  and  to 
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all  items  which  are  substantially  similar 
(or  such  items  do  not  exist),  then  the 
weighted  average  for  all  revalued  items 
in  the  taxpayer's  inventory  shall  be 
applied  in  revaluing  items  for  which 
data  is  lacking. 
[2]  Example. 

Example.  Taxpayer  M,  a  manufacturer, 
produces  two  different  parts.  Work-in- 
process  inventory  is  recorded  in  terms  of 
equivalent  units  of  finished  goods.  M's 
records  show  the  following  at  the  end  of  19fl8 
under  tiie  specific  goods  LIFO  inventory 
method: 


(JFO  product  and 
layer 

Num- 
ber 

Cost 

Carrying 
values 

Product  No.  1: 

1963 

1984 

1985 . 

1986 

150 

100 

100 

50 

$5.00 
6.00 
6.50 
7.00 

$750 
600 
650 
350 

Total 

2.350 

Product  Ho.  2: 
1983 

200 
200 
100 
100 

4.00 
4.50 
5.00 
6.00 

800 

1984 

900 

1985 „ 

1986.._     

500 
600 

Total _ 

2.800 

Note:  Total  carrying  value  of  Product  No.  1 
and  No.  2-5.150 

M  has  sufficient  data  to  revalue  the  unit 
costs  of  product  #1  under  the  new 
capitalization  rules  of  this  section  to  $7.00  in 
1984.  $7.75  in  1985  and  $9.00  in  1986.  The 
available  data  for  product  #1  results  in  a 
weighted  average  percentage  change  for 
product  #1  of  20.31  percent  1(100  x  ($7.00  - 
$8.00))  +  (100  X  ($7.75  -  $8.50)1  -I-  (50  x 
(99.00  -  $7.00))  divided  by  (100  x  $6.00)  + 
(100  X  $6.50)  +  (50  X  $7.00)).  M  has  sufficient 
data  to  revalue  the  unit  costs  of  product  *2  to 
$6.00  on  1985  and  $7.00  in  1988.  The  available 
data  for  product  #2  results  in  a  weighted 
average  percentage  change  of  18.18  percent 
1(100  X  ($6.00  -  $5.00))  +  (100  X  ($7.00  - 
$6.00))  divided  by  (100  X  $5.00)  -(-  (100  x 
$6.00)].  The  revalued  costs  for  product  *1  for 
1983  can  be  estimated  by  applying  the 
weighted  average  increase  determined  for 
product  *1  (20.31  percent)  to  the  unit  costs 
originally  carried  on  the  taxpayer's  records 
for  1983.  The  estimated  revalued  unit  cost  in 
the  case  of  product  »1  would  be  $6.02  ($5.00  x 
1.2031).  The  costs  of  product  «2  are 
redetermined  in  a  similar  manner  for  1983 
and  1984  by  applying  the  weighted  average 
increase  determined  for  product  #2  of  18.18 
percent  to  the  unit  costs  of  $4.00  and  $4.50  for 
1963  and  1984.  yielding  revalued  unit  costs  of 
$4.73  and  $5.32  respectively.  M's  inventory 
would  be  revalued  as  follows: 


LIFO  product  and 
layer 

Num- 
ber 

Cost 

Carrying 
values 

1984 

1985 - 

1986 

100 

100 

50 

7.00 
7.75 
9.00 

700 
775 
450 

Tbtal 

2.828 

Product  No.  2: 

200 
200 
100 
100 

4.73 
5.32 
6.00 
7.00 

946 

19W 

1.064 

iddis 

600 

1986 

700 

Total — 



3.310 

LIFO  product  and 
layer 

Num- 
t>er 

Cost 

Carrying 
values 

Product  No.  1: 
1983 „ 

150 

$6.02 

$903 

Notes: 

Total  of  carrying  value  of  Products  No.  1 
and  No.  2  under  section  263 A— $6,138 

Total  amount  of  adjustment  required  under 
section  481(a)— $988 

(C)  Weighted  average  method  for 
FIFO  taxpayers.  [1)  This  paragraph 
(e)(6)(ili)[C)  sets  forth  the  mechanics  of 
the  weighted  average  method  as 
applicable  to  FIFO  taxpayers.  Under  the 
weighted  average  method,  an  item  in 
ending' inventory  for  which  sufficient 
data  is  not  available  for  revaluation 
under  this  section  shall  be  revalued  by 
using  the  weighted  average  percentage 
increase  with  respect  to  such  item  for 
the  first  subsequent  year  for  which 
sufficitnt  data  is  available.  With  respect 
to  an  item  for  which  no  subsequent  data 
exists,  such  item  shall  be  revalued  by 
using  the  weighted  average  percentage 
increase  with  respect  to  all  reasonably 
comparable  items  in  the  taxpayer's 
inventory  for  the  same  year  or  the  first 
subsequent  year  for  which  sufficient 
data  is  available. 

(2)  Bxample. 

Example.  Taxpayer  A  uses  the  FIFO 
method  of  valuing  inventories.  A  maintains 
inventttries  of  bolts,  two  types  of  which  it  no 
longer  produces.  Bolt  A  was  last  produced  in 
1984  and  1985.  The  revaluation  of  the  costs  of 
Bolt  A  under  this  section  for  bolts  produced 
in  1984  results  in  a  20  percent  increase  of  the 
costs  of  Bolt  A.  A  portion  of  the  inventory  of 
bolt  A.jhowever,  is  attributable  to  1983.  A 
does  nfet  have  sufficient  data  for  revaluation 
of  the  1983  layer  for  Bolt  A.  With  respect  to 
bolt  Aj A  may  apply  the  20  percent  increase 
determined  for  1984  to  the  1983  production  as 
an  acceptable  estimate.  Bolt  B  was  last 
produced  in  1982  and  no  data  exists  which 
would  allow  revaluation  of  the  inventory  cost 
of  bolt!B  pursuant  to  the  rules  of  this  section. 
The  inventories  of  all  other  bolts  for  which 
information  is  available  are  attributable  to 
1984  aid  1985  production.  Revaluation  of  the 
costs  qf  these  other  bolts  using  available  data 
results  in  an  average  increase  in  inventory 
costs  (if  15  percent  for  1984  production.  With 
respect  to  bolt  B.  the  overall  15  percent 
increase  for  W's  inventory  for  1984  may  be 
used  it  revaluing  the  cost  of  bolt  B. 

(\v)\3-year  average  method — [A]  In 
general.  Taxpayers  using  the  dollar- 
valuelLIFO  method  of  accounting  for 


inventories  may  revalue  all  existing 
LIFO  layers  of  a  trade  or  business  based 
on  the  3-year  average  method  as 
provided  in  this  paragraph  (e)(6)(iv).  The 
3-year  average  method  is  based  on  the 
weighted  average  percentage  change 
(the  "3-year  revaluation  factor")  in  the 
current  costs  of  inventory  for  each  LIFO 
pool  based  on  the  three  most  recent 
taxable  years  for  which  the  taxpayer 
has  sufficient  information  (typically,  the 
three  most  recent  taxable  years  of  such 
trade  or  business).  The  3-year 
revaluation  factor  is  applied  to  all  layers 
for  each  pool  in  beginning  inventory  in 
the  year  of  change.  The  3-year  average 
method  is  available  to  dollar-value 
taxpayers  who  comply  with  the 
requirements  of  this  paragraph  {e)(6)(iv) 
regardless  of  whether  such  taxpayers 
lack  sufficient  data  to  revalue  their 
inventory  costs  under  the  facts  and 
circumstances  revaluation  method 
prescribed  in  paragraphs  (e)(6)(ii)  of  this 
section.  The  3-year  average  method 
must  be  applied  with  respect  to  all 
inventory  in  a  taxpayer's  trade  or 
business.  Taxpayers  are  not  permitted 
to  apply  the  method  for  the  revaluation 
of  some,  but  not  all,  inventory  costs  on 
the  basis  of  pools,  business  units,  or 
other  measures  of  inventory  amounts 
which  do  not  constitute  a  separate  trade 
or  business.  Under  the  3-year  average 
method,  for  purposes  of  determining 
future  indexes,  the  year  prior  to  the  year 
of  change  becomes  a  new  base  year, 
and  all  costs  are  restated  in  new  base 
year  costs  for  purposes  of  extending 
such  costs  in  future  years.  However, 
costs  associated  with  old  layers  retain 
their  separate  identity  within  the  base 
year,  with  such  layers  being  merely 
restated  in  terms  of  the  new  base  year 
index.  For  example,  for  purposes  of 
determining  whether  a  particular  layer 
has  been  invaded,  each  layer  shall 
retain  its  separate  identity;  thus,  if  a 
decrement  in  an  inventory  pool  occurs, 
layers  accumulated  in  more  recent  years 
shall  be  viewed  as  invaded  first,  in 
order  of  priority.  If  a  taxpayer  lacks 
sufficient  information  to  otherwise  apply 
the  3-year  average  method  under  this 
paragraph  (e)(6)(iv)  [e.g..  the  taxpayer  is 
unable  to  revalue  the  costs  of  any  of  its 
LIFO  pools  for  three  years  due  to  a  lack 
of  information),  then  the  taxpayer  shall 
use  reasonable  estimates  and 
procedures,  as  described  in  the  facts 
and  circumstances  revaluation  method 
under  paragraph  (e)(6)(ii)  of  this  section, 
to  whatever  extent  is  necessary  to  allow 
the  taxpayer  to  apply  the  3-year  average 
method,    j 

(B)  Contecutive  year  requirement. 
Under  the  3-year  average  method,  if 
sufficient  production  data  is  available  to 
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calculate  the  revaluation  factor  for  more 
than  three  years,  the  taxpayer  may  use 
data  from  such  additional  years  in 
determining  the  average  percentage 
increase  only  if  the  additional  years  are 
consecutive  years  prior  to  the  year  of 
change.  The  requirement  under  the 
preceding  sentence  to  use  consecutive 
years  is  applicable  under  this  method 
regardless  of  whether  any  inventory 
costs  in  beginning  inventory  as  of  the 
year  of  change  are  viewed  as  incurred 
in,  or  attributable  to,  those  consecutive 
years  under  the  LIFO  method.  Thus,  the 
requirement  to  use  data  from 
consecutive  years  may  result  in  using 
information  from  a  year  in  which  no 
LIFO  increment  occurred.  For  example, 
if  a  taxpayer  has  sufficient  data  to 
revalue  its  inventory  for  the  years  1981 
through  1986,  the  taxpayer  may 
calculate  the  revaluation  factor  using  all 
six  years.  If,  however,  the  taxpayer  has 
sufficient  data  to  revalue  its  inventory 
for  the  years  1980  through  1982,  and  1984 
through  1986,  only  the  years  consecutive 
to  the  year  of  change  [i.e.,  1984  through 
1986)  may  be  used  in  determining  the 
revaluation  factor.  Similarly,  for 
example,  a  taxpayer  with  UFO 
increments  in  1985. 1983.  and  1982  may 
not  calculate  the  revaluation  factor 
based  on  the  data  from  those  years 
alone,  but  instead  must  use  the  data 
from  consecutive  years  for  which  the 
taxpayer  has  information. 
(C)  Example. 

Example.  G,  a  calendar  year  taxpayer,  first 
adopted  the  dollar  value  UFO  method  in 
1981,  using  a  single  pool  and  the  double 
extension  method.  C's  beginning  LIFO 
inventory  for  the  year  of  change  is  as  follows: 


Base  yew 
costs 

Index 

LIFO 

carrying 

value 

Bate  layer — 

1961  layer 

1962  layer. „ 

$14,000 
4.000 
5.000 

zooo 

0 
4.000 
5.000 

1.00 
1.20 
1J0 
1.35 
1.40 
1.50 
1.60 

$14,000 
4.600 
6.500 

2,700 

1983  layer. 

1964  layer _  _ 

1985  layer. ._.. 

1986  layer 

6.000 
6.000 

Total  layer 

34.000 

42,000 

G  is  able  to  recompute  total  inventoriable 
costs  incurred  under  the  rules  of  this  section 
for  the  three  preceding  taxable  years  as 
follows: 


Current  year 

Ctarenl  cost 

as  recorded 

(pnor)law 

Cunent  cost 

asadnisted 

(263A) 

Woigmed 

percentage 

change 

1984  layer.. 

1985  layer _ 

1966  layer 

$35,000 
43.500 
54.400 

$45,150 
54.375 
70.720 

029 

sa 

30 

Tow _... 

132.900 

170.245 

.28 

Base  year 
coeu 

index 

LIRD 

carrying 

vakM 

Base  layer 

1981  layer. 

1962  layer. 

1983  layer. 

1984  layer 

1985  layer __. 

1966  layer 

$17,920 
5.120 
6.400 
^560 
0 
5.120 
6.400 

1.00 
1.20 
1.30 
1.35 
1.40 
1.50 
1.60 

$17,920 
6.144 
6.320 
3.456 
0 
7.660 
10.240 

Totol 

43.520 

53.760 

The  adjustment  required  by  section  481(a) 
is  the  difference  between  [f]  the  revalued 
costs  of  the  taxpayer's  inventory  under  the 
new  capitalization  rules,  and  [if]  the  costs  of 
the  taxpayer's  inventory  before  the 
revaluation  required  under  this  section. 
Based  on  these  facts,  the  adjustment  required 
by  section  481(a]  would  be  equal  to  $11,760 
($53,760-$42.000).  In  addition,  the  year  prior 
to  the  year  of  change  in  method  of  accounting 
shall  be  treated  as  a  new  base  year  for  the 
purposes  of  determining  the  LIFO  index  in 
future  years.  This  requires  that  layers  in 
years  prior  to  the  base  year  be  restated  in 
terms  of  the  new  base  year  index.  With 
respect  to  G,  the  restated  inventory  would  be 
as  follows: 


Restated 

baaeyeer 

coats 

Index 

LIFO 

carrying 
value 

Otdbaselsyer 

1981  layer._.. 

1962  layer . 

1963  layer 

1984  layer 

$28,672 

8.192 

10^72 

4.114 

0 

8.168 

10.240 

0.625 
.75 
.81 
JM 
.875 
.936 

1.00 

$17,920 

6,144 

8.320 

3.456 

0 

1965  layer 

New  bese  layer 
(1966) 

7.660 
10.240 

Total 

68.678 



63.760 

Applying  the  average  revaluation  factor  of 
.26  to  each  layer,  the  inventory  is  restated  as 
follows: 


(7)  Adjustments  to  inventory  costs 
from  prior  years,  (i)  General  rule.  (A) 
The  use  of  the  revaluation  factor,  based 
on  current  costs,  to  estimate  the 
revaluation  of  prior  inventory  layers 
under  the  3-year  average  method  as 
described  in  paragraph  (e)(6)(iv)  of  this 
section,  may  result  in  an  allocation  of 
costs  that  include  amounts  attributable 
to  costs  not  incurred  during  the  year  in 
which  the  layer  arose.  To  the  extent  that 
a  taxpayer  can  demonstrate  that  costs 
which  contributed  to  the  determination 
of  the  revaluation  factor  could  not  have 
affected  a  prior  year,  the  revaluation 
factor  as  applied  to  that  year  may  be 
adjusted,  under  the  restatement 
adjustment  procedure,  as  described  in 
paragraph  (e)(9)  of  this  section.  Except 
as  provided  in  paragraph  (e)(7)(iii)  of 
this  section,  the  determination  that  a 
cost  could  not  have  affected  a  prior  year 
shall  be  made  by  a  taxpayer  only  upon 
showing  that  the  type  of  cost  incurred 
during  the  years  used  to  calculate  the 
revaluation  factor  (the  "revaluation 
years"),  was  not  present  during  such 
prior  year.  An  item  of  cost  will  not  be 
eligible  for  the  restatement  adjustment 
procedure  simply  by  reason  of  the  fact 


that  the  cost  varies  in  amount  from  year 
to  year  or  that  the  same  type  of  cost  is 
described  or  referred  to  by  a  different 
name  from  year  to  year.  Thus,  the 
restatement  adjustment  procedure 
allowed  under  paragraph  (e)(9)  of  this 
section  shall  not  be  available  in  a  prior 
year  with  respect  to  a  particular  cost  if 
the  same  type  of  cost  was  incurred  in 
both  the  revaluation  years  and  in  such 
prior  year,  although  the  amount  of  such 
cost  (and  the  name  or  description 
thereof)  may  vary. 

(B)  The  provisions  of  this  paragraph 
(e)(7)  shall  also  be  applicable  to 
taxpayers  using  the  weighted  average 
method  in  revaluing  inventories  under 
paragraph  (e)(6)(iii)  of  this  section.  Thus, 
to  the  extent  that  a  taxpayer  can 
demonstrate  that  costs  which 
contributed  to  the  determination  of  the 
restatement  of  a  particular  year  or  item 
could  not  have  affected  a  prior  year  or 
item,  the  taxpayer  may  adjust  the 
revaluation  of  that  prior  year  or  item 
accordingly  under  the  weighted  average 
method.  All  the  requirements  and 
definitions,  however,  applicable  to  the 
restatement  adjustment  procedure  under 
this  paragraph  (e)(7)  shall  fully  apply  to 
a  taxpayer  using  the  weighted  average 
method  to  revalue  inventories. 

(ii)  Examples  of  costs  eligible  for 
restatement  adjustment  procedure. 

Example  (1).  Assume  the  taxpayer.  A. 
introduced  a  defined  benefit  pension  plan  in 
1984.  and  made  the  plan  available  to 
personnel  whose  labor  costs  were  (directly  or 
indirectly)  properly  allocable  to  production  or 
resale  activities.  A  determines  the 
revaluation  factor  based  on  data  available 
for  the  years  1984  through  1986,  for  which  the 
pension  plan  was  in  existence.  Based  on 
these  facts,  the  costs  of  the  pension  plan  in 
the  revaluation  years  are  eligible  for  the 
restatement  adjustment  procedure  for  years 
prior  to  1984. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  a  defined 
contribution  plan  was  available,  during  prior 
years,  to  personnel  whose  labor  costs  were 
properly  allocable  to  production  or  resale 
activities.  The  defined  contrilmtion  plan  was 
terminated  before  the  introduction  of  the 
defined  benefit  plan  in  1984.  Based  on  these 
facts,  the  costs  of  the  defined  benefit  pension 
plan  in  the  revaluation  years  are  not  eligible 
for  the  restatement  adjustment  procedure 
with  respect  to  years  for  which  the  defined 
contribution  plan  existed. 

Example  (3).  Assume  that  the  taxpayer,  B 
established  a  service  department  in  1981. 
substantially  all  of  the  activities  of  which 
were  devoted  to  administering  the  taxpayer's 
compliance  with  certain  governmental 
regulations  which  were  first  issued  and  made 
effective  for  the  year  1981.  The  governmental 
regulations  issued  in  1961  dealt  with  certain 
activities  of  the  taxpayer  which,  under  prior 
law.  had  not  been  regulated  by  any 
governmental  body.  B  determines  the 


revaluation  factor  based  on  data  available 
for  the  years  1984  through  1986.  for  which  the 
service  department  was  in  existence.  Based 
on  these  facts,  the  costs  of  the  service 
department  in  the  revaluation  years  are 
eligible  for  the  restatement  adjustment 
procedure  for  1980  and  prior  years. 

Exawple  (4).  Assume  that  the  taxpayer.  C. 
established  a  security  department  in  1976.  to 
patrol  and  safeguard  the  production  and 
warehouse  areas  used  in  C's  trade  or 
business.  Prior  to  197a  C  had  not  been 
required  to  uiilize  security  personnel  in  its 
trade  or  business:  C  established  the  security 
department  in  1976  in  response  to  increasing 
vandalism  and  theft  at  its  plant  locations. 
Based  on  these  facts,  the  costs  of  the  security 
department  are  eligible  for  the  restatement 
adjustment  procedure  for  years  prior  to  1976. 

Exawple  (5).  Assume  that  the  taxpayer.  D. 
established  a  payroll  department  in  1978  to 
process  the  company's  weekly  payroll.  In  the 
years  1974  through  1977.  D  engaged  the 
services  of  an  outside  vendor  to  process  the 
company's  payroll.  Prior  to  1974.  D's  payroll 
processing  department  was  done  by  D's 
accourling  department,  which  was 
responsible  for  payroll  processing  as  well  as 
fur  other  accounting  functions.  Based  on 
these  facts,  the  costs  of  the  payroll 
department  are  not  eligible  for  the 
rest.Ttpment  adjustment  procedure.  D  was 
incurring  the  same  type  of  costs  in  earlier 
years  as  D  was  incurring  in  the  payroll 
department  in  1978  and  subsequent  years, 
although  these  costs  were  designated  by  a 
different  name  or  description. 

Example  (6).  Assume  that  the  taxpayer.  E. 
established  a  legal  department  in  1976  to 
provide  the  company  with  legal  services  on  a 
variety  of  matters.  Prior  to  1976,  E  engaged 
the  senices  of  outside  counsel  to  obtain  any 
necessary  legal  services.  Based  on  these 
facts,  the  costs  of  the  legal  department  are 
not  eligible  for  the  restatement  adjustment 
procedure. 

Example  (7).  Assume  that  the  taxpayer.  F. 
estabhshes  a  computer  services  deF>artment 
in  1977  in  order  to  automate  the  processing 
and  recordkeeping  activities  of  the  company. 
Prior  to  1977.  the  processing  and 
recordkeeping  activities  of  the  company  had 
been  performed  by  bookkeepers  and  other 
personnel  in  the  company's  accounting 
department.  Based  on  these  facts,  the  costs  of 
the  legal  department  are  not  eligible  for  the 
restatement  adjustment  procedure. 

(iii)  Exception  from  general  rule. 
Costs  which  are  described  in  this 
pamgrnph  (e)(7)(iii)  shall  be  eligible  for 
the  restatement  adjustment  procedure 
under  paragraph  (e)(9)  of  this  section, 
even  though  such  costs  do  not  otherwise 
meet  the  requirements  for  such 
eligibility  under  the  provisions  of 
paragraph  (e)(7)(i)  of  this  section.  Except 
as  provided  in  this  paragraph  (e)(7)(iii), 
no  other  costs  shall  be  eligible  for  the 
restatement  adjustment  procedure 
unless  those  costs  satisfy  the 
requirements  of  paragraph  (e)(7)(i)  of 
this  section.  Costs  described  in  this 
paragraph  which  are  eligible  for  the 
restatement  adjustment  procedure  are 


costs  attributable  to  different 
depreciation  and  cost  recovery 
("depreciation")  methods  used  for 
federal  income  tax  purposes,  except  that 
no  adjustment  shall  be  made  for 
"applicable  pre-cutoff  years"  as  defined 
in  paragraph  (e)(8)  of  this  section. 

(iv)  [Reserved.) 

(v)  Sample. 

ExairkiJe.  Assume  that  taxpayer.  A. 
depreciated  its  equipment  and  facilities  using 
the  accelerated  cost  recovery  system  (ACRS) 
for  the  taxable  years  1981  through  1986.  A 
determines  the  revaluation  factor  based  on 
data  available  for  the  years  1984  through 
1986.  With  respect  to  taxable  years  prior  to 
1981.  A  used  depreciation  methods  for  federal 
income  tax  purposes  which  were  less 
accelerated  in  nature  than  the  ACRS  system. 
Due  to  ttie  requirement  under  this  section 
that  all  lax  depreciation  (including  the 
accelerated  component  thererof)  incurred 
with  respect  to  production  equipment  and 
facilitie*  be  capitalized,  the  use  of  the 
revaluation  factor  determined  by  reference  to 
years  1984  through  1986  results  in  a  higher 
revaluation  factor  than  the  factor  which 
would  be  applicable  for  years  prior  to  1981 
based  on  the  facts  and  circumstances  of 
those  yflars.  Although  the  differences  in 
depreciation  methods  reflect  only  varying 
amountf  of  the  same  type  of  costs,  such 
differences  are  eligible  for  the  adjustment 
prescrilied  in  paragraph  (e)(9)  of  this  section, 
subject  to  the  requirements  of  this  paragraph 
(e)(8)  regarding  any  applicable  pre-cutoff 
years. 

(8)  Applicable  pre-cutoff  years.  A 
taxpayer  may  not  adjust  the  revaluation 
factor  fey  reason  of  the  difference 
betwedn  depreciation  methods  used  for 
federal  income  tax  purposes,  with 
respect  to  an  applicable  pre-cutoff  year, 
as  defined  in  this  paragraph.  A  year  will 
be  con$idered  as  an  applicable  pre- 
cutoff  fear  if  (i)  for  such  year,  the 
taxpayer  included  in  inventoriable  costs 
under  its  method  of  accounting,  less 
than  10  percent  of  "book"  depreciation 
taken  fpr  that  year  with  respect  to  the 
taxpayers  equipment  and  facilities  used 
for  production  purposes;  and  (ii)  with 
respect  to  the  revaluation  years,  the 
taxpayer  included  in  inventoriable  costs 
under  its  method  of  accounting 
substantially  all  (i.e.,  at  least  80  percent) 
of  "bodk"  depreciation  taken  for  that 
year  vwth  respect  to  the  taxpayer's 
equipment  and  facilities  used  for 
production  purposes.  Book  depreciation, 
for  this  paragraph,  shall  mean  the  total 
depredation  taken  for  such  year  with 
respect  to  equipment  and  facilities  for 
financial  reporting  purposes,  regardless 
of  whether  such  book  depreciation  was 
treated  as  an  inventoriable  cost  for  such 
financial  reporting  purposes.  A  year 
may  b«  treated  as  an  applicable  pre- 
cutoff  year  under  this  paragraph  (e)(8]  if 
the  taxpayer  utilized  either  of  the  cut-off 
methods  described  in  i  1.471- 


ll(e)(3)(ii)(B)  [1]  or  [2]  [i.e..  cut-off 
methods  available  under  the  transition 
rules  to  the  full  absorption  method  of 
accoimting)  and  the  year  otherwise 
qualifies  as  an  applicable  cut-off  year 
under  this  paragraph.  Similarly,  a  year 
may  be  treated  as  a  pre-cut-off  year 
under  this  paragraph,  if  the  taxpayer 
changed  its  method  of  accounting  for 
inventoriabJe  costs  and  utilized  a  cut-off 
method  to  effectuate  such  change, 
regardless  of  whether  the  change  in 
method  of  accounting  was  allowed 
under  the  Code,  or  was  approved  by  the 
Commissioner.  Although  a  particular 
year  may  be  an  applicable  pre-cutoff 
year  under  this  paragraph,  the  taxpayer 
will  not  be  precluded  from  adjusting  the 
revaluation  factor  with  respect  to 
differences  between  depreciation 
methods  used  for  federal  income  tax 
purposes,  for  years  subsequent  to  the 
applicable  pre-cutoff  year. 

(9)  Restatement  Adjustment 
Procedure,  (i)  In  general.  (A)  This 
paragraph  (e)(9)  provides  a  restatement 
adjustment  procedure  whereunder 
taxpayers  may  adjust  the  restatement  of 
inventory  oosts  in  prior  taxable  years  in 
order  to  produce  a  different  restated 
value  than  the  value  that  would 
otherwise  occur  through  application  of 
the  revaluation  factor  to  such  prior 
taxable  years. 

(B)  Under  the  restatement  adjustment 
procedure  as  applied  to  a  particular 
prior  year,  a  taxpayer  shall  determine 
the  particular  items  of  cost  which  are 
eligible  for  the  restatement  adjustment 
with  respect  to  such  prior  year.  The 
taxpayer  shall  then  recompute,  by  using 
reasonable  estimates  and  procedures, 
the  total  inventoriable  costs  which 
would  have  been  incurred  for  each 
revaluation  year  under — 

[1]  The  taxpayer's  previous  method  of 
accounting  for  inventories  used  during 
the  revaluation  year,  and 

[2]  The  capitalization  rules  of  this 
section  as  applied  to  production 
activities  in  the  revaluation  year, 

by  making  appropriate  adjustments  in 
the  data  for  such  revaluation  year  to 
reflect  the  particular  costs  eligible  for 
adjustment. 

(C)  The  taxpayer  shall  then  compute 
the  total  percentage  change  with  respect 
to  each  revaluation  year,  using  the 
revised  estimates  of  total  inventoriable 
costs  for  such  year  as  described  in  this 
paragraph  (e)(9)(i)(B).  The  percentage 
change  shall  be  determined  by 
calculating  the  ratio  of: 

[1]  The  revised  total  of  the 
inventoriable  costs  for  such  revaluation 
year  under  the  capitalization  rules  of 
this  section,  to — 
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[2]  The  revised  total  of  the 
inventoriable  costs  for  such  revaluation 
year  under  the  prior  method  of 
accounting  used  for  such  year. 

(D)  A  weighted  average  of  the 
resulting  percentage  change  for  all 
revaluation  years  would  then  be 
calculated,  and  the  resulting  average 
would  then  be  applied  to  the  prior  year 
in  issue. 

(ii)  Examples  of  restatement 
adjustment  procedure 

Example  (1).  Assume  that  taxpayer  A  is 
eligible  to  make  a  restatement  adjustment  by 
reason  of  the  costs  of  a  defined  benefit 
pension  plan  which  was  introduced  in  1984, 
during  the  revaluation  period.  The 
revaluation  factor,  before  adjustment  of  data 
to  reflect  the  pension  costs,  is  as  provided  in 
'     the  example  in  paragraph  (e)(6)(iv)(C)  of  this 
section.  Thus,  for  example,  with  respect  to 
the  year  1984,  the  total  inventoriable  costs 
under  prior  law  were  $35,(XX)  the  total 
inventoriable  costs  under  this  section  were 
$45,150,  and  the  percentage  restatement 
change  for  that  year  was  .29.  Under  the  prior 
method  of  accounting  used  by  A  during  1984, 
none  of  the  pension  costs  were  included  as 
inventoriable  costs.  Thus,  the  total 
inventoriable  cost  un  er  prior  law  would 
remain  at  $35,000  if  the  pension  plan  had  not 
been  in  existence.  Under  the  restatement 
adjustment  procedure,  A  determines  that  the 
total  inventoriable  costs  under  this  section 
for  1984,  if  the  pen!?on  plan  had  not  t>een  in 
existence,  would  have  been  $42,000.  The 
restatement  adjustment  for  1984  determined 
under  this  paragraph  (e)(9)  would  then  be 
equal  to  .20.  A  would  make  similar 
calculations  wth  respect  to  1985  and  1986. 
The  weighted  average  of  such  amounts  for 
each  of  the  three  years  in  the  revaluation 
period  would  then  be  detei-mined  as  in  the 
example  in  paragraph  (e)(6)(iv)(C)  of  this 
section.  Such  weighted  average  would  be 
used  to  revalue  cost  layers  for  years  for 
which  the  pension  plan  was  not  in  existence. 
Such  revalued  layers  would  then  be  viewed 
as  restated  in  comphance  with  the 
requirements  of  this  paragraph.  With  respect 
to  cost  layers  incurred  during  years  for  which 
the  pension  plan  was  in  existence,  no 
adjustment  of  the  revaluation  factor  would 
occur,  i.e.,  the  revaluation  factor  would  be 
equal  to  .29. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1).  except  that  a  portion  of  the 
pension  costs  were  included  as  inventoriable 
costs  under  the  prior  method  of  accounting 
used  by  A  during  1984.  Under  the  restatement 
adjustment  procedure.  A  determines  that  the 
total  inventoriable  costs  under  the  prior 
method  of  accounting  for  1984,  if  the  pension 
plan  had  not  been  in  existence,  would  have 
been  $34,000.  Similarly,  A  determines  that  the 
total  inventoriable  costs  under  this  section 
for  1984.  if  the  pension  plan  had  not  t»een  in 
existence,  would  have  been  $42,000.  The 
restatement  adjustmant  for  1984  determined 
under  this  paragraph  (e)(9)  would  then  be 
equal  to  .24.  A  would  make  similar 
calculations  with  respect  to  1385  and  1986. 
The  weighted  average  of  such  amounts  for 
each  of  the  th-ee  years  in  the  revaluation 


period  would  then  be  determined  as  in  the 
example  in  paragraph  (e)(6)(iv)(C)  of  this 
section.  Such  weighted  average  would  be 
used  to  revalue  cost  layers  for  years  for 
which  the  pension  plan  was  not  in  existence. 

Example  (3).  Assume  that  taxpayer  A  i* 
eligible  to  make  a  restatement  adjustment  by 
virtue  of  using  ACRS  depreciation  during  the 
revaluation  period.  With  respect  to  certain 
taxable  years  before  1981,  A  used  the  asset 
depreciation  range  and  class  life  system 
(ADR)  of  depreciation.  The  revaluation  factor 
before  adjustment  of  data  to  reflect  the 
different  depreciation  methods  is  the  same 
factor  as  provided  in  example  (1).  i.e.,  a 
percentage  restatement  change  for  1984  of  .29. 
Under  the  restatement  adjustment  f)rocedure, 
A  determines,  using  reasonable  assumptions 
and  estimates,  the  total  amount  of  ADR 
depreciation  whidi  would  have  been 
allowable  with  respect  to  As  equipment  and 
facilities  in  1984,  had  the  ADR  system  been  in 
effect  for  such  year  (and  for  all  relevant  prior 
years),  and  had  the  ACRS  system  and 
deductions  thereunder  not  been  available. 
Assuming  that  only  ADR  depreciation  had 
been  used  in  1984  for  all  of  A's  equipment 
and  facilities,  A  determines  the  total 
inventoriable  costs  which  would  have  t>een 
incurred  under  the  capitalization  rules  of  this 
section,  i.e.  rules  which  require  the 
capitalization  of  all  tax  depreciation  taken 
with  respect  to  equipment  and  facilities.  A 
determines  that  such  amount  is  equal  to 
$40,000.  The  restatement  adjustment 
determined  under  this  paragraph  (e)(9)  would 
then  be  equal  to  .14.  The  .14  restatement 
adjustment  would  be  used  to  revalue  costs 
layers  for  years  for  which  only  the  ADR 
system  had  actually  been  used  by  A.  With 
respect  to  cost  layers  incurred  during  years 
for  which  ACRS  depreciation  was  actually 
taken  by  A.  no  adjustment  of  the  revaluation 
factor  would  occur. 

(10)  Anti-abuse  rule — (i)  In  general. 
Section  283A(h)(l)  provides  that  the 
Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
section  263A.  including  regulations  to 
prevent  the  use  of  related  parties,  pass- 
thru  entities,  or  intermediaries  to  avoid 
the  application  of  this  section.  One  way 
in  which  the  application  of  section  263A 
and  this  section  would  be  otherwise 
avoided  is  through  the  use  of  entities 
described  in  the  preceding  sentence  in 
such  a  manner  as  to  effectively  avoid 
the  necessity  to  restate  beginning 
inventory  balances  under  the  change  in 
method  of  accounting  required  under 
this  section. 

(ii)  Deemed  avoidance  of  this 
section — (A)  Scope.  For  purposes  of  this 
paragraph,  the  avoidance  of  the 
application  of  section  263A  and  this 
section  will  be  deemed  to  occur  if  a 
taxpayer  using  the  LIFO  method  of 
accounting  for  inventories,  transfers 
inventory  property  to  a  related 
corporation  in  a  transaction  described  in 
section  351,  and  such  transfer  occurs: 


(7)  On  or  before  the  beginning  of  the 
transferors  taxable  year  beginning  in 
1987;  and 
[2)  After  September  18. 198a 
[B]  General  rule.  Any  transaction 
described  in  paragraph  (e)(10)(ii)(A)  of 
this  section  shall  be  treated  in  the 
following  manner: 

[I]  Notwithstanding  any  provision  to 
the  contrary  [e.g.,  section  381),  the 
tranferee  corporation  shall  be  required 
to  revalue  the  inventories  acquired  from 
the  transferor  under  the  provisions  of 
this  paragraph  (e)  relating  to  the  change 
in  method  of  accounting  and  the  section 
481(a)  adjustment,  as  if  the  inventories 
had  never  been  transferred  and  were 
still  in  the  hands  of  the  transferor  and 

(2)  Absent  an  election  as  described  in 
paragraph  (e)(10)(iji)  of  this  section,  the 
transferee  shall  account  for  the 
inventories  acquired  from  the  transferor 
by  treating  such  inventories  as  if  they 
were  contained  in  the  transferees  LIFO 
layer(s). 

(iii)  Election  to  use  transferor's  LIFO 
layers.  If  a  transferee  described  in 
paragraph  (e)(10)(ii)  of  this  section  so 
elects,  the  transferee  shall  account  for 
the  inventories  acquired  from  the 
transferor  by  allocating  such  inventories 
to  LIFO  layers  corresponding  to  the 
layers  to  which  such  properties  were 
properly  allocated  by  the  transferor, 
prior  to  their  transfer.  The  transferee 
shall  account  for  such  inventories  for  all 
subsequent  periods  with  reference  to 
such  layers  to  which  the  LIFO  costs 
were  allocated.  Any  such  election  shall 
be  made  on  a  statement  attached  to  the 
timely  filed  federal  income  of  the 
transferee  for  the  first  taxable  year  for 
which  this  section  applies  to  the 
transferee. 

(iv)  Tax  avoidance  intent  not 
required.  The  provisions  of  paragraph 
(e)(10)(ii)  of  this  section  shall  apply  to 
any  transaction  described  therein, 
without  regard  to  whether  such 
transaction  was  consummated  with  an 
intention  to  avoid  federal  income  taxes. 

(v)  Related  corporation.  For  purposes 
of  this  paragraph  (e)(10).  a  taxpayer  is 
related  to  a  corporation  if  (A)  the 
relationship  between  such  persons  is 
described  in  section  267(b)(1).  or  (B) 
such  persons  are  engaged  in  trades  or 
businesses  under  common  control 
(within  the  meaning  of  paragraphs  (a) 
and  (b)  of  section  52). 

(vi)  Cross  reference.  See  8  1.142-2T{h) 
regarding  certain  limitations  on  changes 
in  taxable  years  that  may  apply,  in  some 
circumstances,  to  transactions  described 
in  this  paragraph  (e)(10). 

(II)  Change  in  methods  in  accounting- 
(i)  In  general  Taxpayers  who  are 
required  to  change  their  method  of 
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accounting  under  this  section  may 
automatically  change  such  method 
under  the  provisions  of  this  paragraph 
(e)(ll).  The  Commissioner  may  require 
such  change  in  method  of  accounting 
under  this  paragraph  (e)(ll)  to  be  made 
in  accordance  with  such  additional 
procedures  as  the  Commissioner  may 
prescribe,  including  the  fihng  of  an 
application  to  effect  such  change,  at 
such  time  and  in  such  a  manner  as  the 
Commissioner  may  determine. 

(ii)  Only  certain  changes  allowed. 
This  paragraph  shall  only  apply  to 
changes  in  method  of  accounting 
required  under  this  section.  Taxpayers 
desiring  to  change  their  method  of 
accounting,  other  than  with  respect  to 
changes  in  method  of  accounting 
described  in  the  preceding  sentence, 
shall  submit  an  application  for  change  in 
accounting  method  under  the 
administrative  procedures  applicable  to 
such  taxpayers  at  such  time,  including 
the  applicable  procedures  regarding  the 
time  and  place  of  filing  the  application 
for  change  in  method  of  accounting. 

(iii)  Definition  of  changes  in  method 
required.  For  purposes  of  this  paragraph 
(e)(ll),  a  change  in  method  of 
accounting  is  required  under  this 
paragraph  {e)(ll)  if  such  change  is 
necessary  in  order  for  the  taxpayer  to 
properly  capitalize  and  allocate  costs 
with  respect  to  production  and  resale 
activities  in  the  manner  prescribed  in 
this  section.  A  change  in  method  of 
accounting  is  not  required  under  this 
paragraph  (e)  (11)  if  such  change 
primarily  relates  to  factors  other  than 
those  described  in  the  preceding 
sentence.  For  example,  a  required 
change  in  method  of  accounting  does 
not  include  a  change  from  one  inventory 
valuation  method  to  another  inventory 
valuation  method,  such  as — 

(A)  A  change  from  LIFO  (or  FIFO)  to 
FIFO  (or  LIFO): 

(B)  A  change  from  an  erroneous 
application  of  the  lower  of  cost  or 
market  method  to  a  correct  method;  or 

(C)  A  change  in  accounting  method  for 
an  inventory  of  securities  from  market 
value  to  cost. 

In  addition,  a  required  change  in  method 
of  accounting  does  not  include  a  change 
within  inventory  valuation  methods, 
such  as  a  change  from  the  "double- 
extension"  method  to  the  "link-chain 
method",  or  a  change  in  the  method 
used  for  determining  the  number  of 
pools. 

(iv)  Noncompliance  with  this 
provision.  Taxpayers  who  are  required 
to  change  their  method  of  accounting 
under  this  section  and  who  fail  to 
comply  with  the  requirements  of  this 
paragraph  (e)(ll)  shall  be  considered  as 


using  an  improper  method  of  accounting 
under  the  Code  Cf.  section  446(f). 

(f)  Cross  reference.  See  §  1.8001-l(a) 
regarding  the  duty  of  taxpayers  to  keep 
such  records  as  are  sufficient  to 
establish  the  amount  of  gross  income, 
deductions,  etc. 

Par.  3.  Section  1.174-2  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)(1)  to  read  as  follows: 

§  1.174-2    Definition  of  research  and 
experimental  expenditures. 

(a)  In  general.  *  *  * 

(1)*  ♦  *  See  section  263A  and  the 
regulations  thereunder  for  cost 
capitalization  rules  which  apply  to 
expenditures  paid  or  incurred  for 
research  in  connection  with  literary, 
historical  or  similar  projects  involving 
the  production  of  property,  including  the 
production  of  films,  sound  recordings, 
video  tapes,  books,  or  similar  properties. 
***** 

Par.  4.  Section  1.263(a)-l  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (b)  to  read  as  follows: 


S1.263<a|>-1 
generaL 


Capital  expenditures;  in 


(b)  *  *  *  Section  263A  and  the 
regulations  thereunder  for  cost 
capitalization  rules  which  apply  to 
amounts  referred  to  in  paragraph  (a)  of 
this  section  with  respect  to  the 
production  of  real  and  tangible  personal 
property  (as  defined  in  §  1.263A-1T 
(a)(5)(iii)),  including  films,  sound 
recordings,  video  tapes,  books,  or 
similar  properties. 
***** 

Par.  S.  Section  1.263(a)-2  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

§  1.263(a)-2    Examples  of  capital 
expenditures. 

***** 

(b)  *  *  •  See  section  263A  and  the 
regulations  thereunder  for  capitalization 
rules  which  apply  to  amounts  expended 
in  securing  and  producing  a  copyright 
and  plates  in  connection  with  the 
production  of  property,  including  films, 
sound  recordings,  video  tapes,  books,  or 
similar  properties. 
***** 

Par.  t.  Section  1.446-1  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(4)(i)  to  read  as  follows: 

9  1.446-1    General  rule  for  mettiods  of 
accounUng. 

{&]  General  rule.  *  *  * 
(4)  *  *  * 

(i)  *  •  *  (For  rules  relating  to 
computation  of  inventories,  see  section 


263A,  471,  and  472  and  the  regulations 
thereunder.) 

*  *        *        *        * 

Par.  7.  Section  1.471-3  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)  to  read  as  follows: 

§  1.471-3    Inventories  at  cost  ' 

***** 

(c)  *  *  *  See  §  1.263A-1T  for  more 
specific  rules  regarding  the  treatment  of 
production  costs. 

***!** 

Par.  8.  Section  1.471-5  is  amended  by 
adding  a  sentence  to  the  end  of  such 
section  to  read  as  follows: 

§  1.471-5    Inventories  by  dealers  In 
securities. 

*  *  *  See  §  1.263A-1T  for  rules 
regarding  the  treatment  of  costs  with 
respect  to  property  acquired  for  resale. 

Par.  9.  Section  1.471-6  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (f)  to  read  as  follows:  ' 

§  1.471-6    Inventories  of  livestock  raisers 
and  other  fathers. 

***!** 

(f)  *  *  *  See  1 1.263A-1T  for  rules 
regarding  the  computation  of  costs  for 
purposes  of  the  unit  livestock-price 
method.      i 
***!** 

Par.  10.  Section  1.471-8  is  amended  by 
adding  a  sentence  to  the  concluding  text 
of  paragraph  (a)  to  read  as  follows: 

§  1.471-8    Inventories  of  retail  merchants. 

(a)  *  *  *  I 

*  *  *  See  §  1.263A-1T  for  rules 
regarding  the  computation  of  costs  with 
respect  to  property  acquired  for  resale. 

***** 

Par.  11.  Section  1.471-11  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

S  1.471-1 1    Inventories  of  manufacturers. 

(a)  Use  of  the  full  absorption  method 
of  inventory  costing.  *  *  'See 
S  1.263A-1T  with  respect  to  the 
treatment  of  production  costs  with         ■ « 
respect  to  taxable  years  beginning  after 
December  31. 1986. 
***** 

Par.  12.  Section  1.1502-13  is  amended 
by  revising  the  last  sentence  of 
paragraph  (c)(2)  to  read  as  follows: 

S  1.1502-13    Intercompany  transactions. 

***** 

(c)  Deferral  of  gain  or  loss  on  deferred 
intercompany  transactions.  *  *  * 

(2)  Determination  of  amount  of 
deferred  gain  or  loss.  *  *  *See 
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PART  60;t— CMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  13.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 
§602.101    [Amended] 

Par.  14.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table  "§1.263A-1T.  .  .1545-0987". 
"§1.263A-1T.  .  .1545-0987". 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impractical  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  March  20. 1987. 
|.  Roger  Mantz, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  87-6720  Filed  3-24-87;  3:17  pm] 

BILUNG  CODE  4«3(M>1-M 

26  CFR  Part  5h 
[T.D.  8124J 

Certain  Elections  Under  the  Tax 
Reform  Act  of  1986;  Corrections 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Corrections  to  temporary 
regulations. 

SUMMARY:  This  document  contains 
corrections  to  Treasury  Decision  8124, 
which  was  published  in  the  Federal 
Register  for  Thursday,  February  5, 1987 
(52  FR  3623).  T.D.  8124  issued  temporary 
regulations  relating  to  the  time  and 
manner  of  making  certain  elections 
under  the  Tax  Reform  Act  of  1986.  The 
rules  also  provided  guidance  to  persons 
making  these  elections. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  S.  Rutstein,  202-566-3297  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  relate  to 
certain  elections  under  various  sections 
of  the  Internal  Revenue  Code  of  1986 
and  the  Tax  Reform  Act  of  1986  (the 
Act).  These  rules  were  added  to  the 
Temporary  Regulations — Elections 


Under  Various  Public  Laws  (26  CFR  Part 
5h). 

Need  for  Corrections 

As  published,  Treasury  Decision  8124 
contains  three  typographical  errors  and 
one  error  of  omission  within  the  table 
under  regulations  §  5h.5.  The  three 
typographical  errors  fall  under  the 
heading  "Availability  of  Election"  on 
page  3625.  The  first  error  appears  in 
printed  line  2a  the  second  error  in 
printed  line  39,  and  the  third  error  in 
printed  line  43. 

The  error  of  omission  occurs  under 
the  heading  "Section  of  Act"  on  page 
3626  and  appears  in  printed  line  20. 

Three  additional  typographical  errors 
appear  in  the  following  locations:  Page 
3627,  third  column,  first  paragraph,  line 
20;  page  3627,  third  column,  third 
paragraph,  line  one;  and  page  3629, 
second  column,  fourth  paragraph,  line 
one. 

CorrecdoDS  of  Publication 

Accordingly,  the  publication  of 
Treasury  Decision  8124,  which  was  the 
subject  of  FR  Doc.  87-2219,  is  corrected 
as  follows: 

PART  Sh— {CORRECTED! 
§5h.5    (Corrected] 

Paragraph  1.  In  the  table,  on  page 
3625.  under  the  heading  "Availability  of 
Election",  printed  line  20,  the  upper-case 
letter  "S"  is  removed  from  the  word 
"Section"  and  the  lower-case  letter  "s" 
is  added  in  its  place. 

Par.  2.  In  the  table,  on  page  3625, 
under  the  heading  "Availability  of 
Election",  printed  Hne  39,  the  misspelled 
word  "occuring"  is  removed  and  the 
correct  spelling  of  the  word  "occurring" 
is  added  in  its  place. 

Par.  3.  In  the  table,  on  page  3625, 
under  the  heading  "Availability  of 
Election",  printed  line  43,  the  word  "the" 
is  added  immediately  following  the 
word  "on". 

Par.  4.  In  the  table,  on  page  3626, 
under  the  heading  "Section  of  Act", 
printed  line  20,  the  letter  "1"  is  added 
within  the  parenthesis  immediately 
following  the  act  section  number  "1810". 

Par.  5.  In  §  5h.5,  paragraph  (a)  (3)  (iv). 
page  3627,  third  column,  line  20,  the 
word  "paragraph"  is  removed  and  the 
word  "paragraphs"  is  added  in  its  place. 

Par.  6.  In  §  5h.5,  paragraph  (a)  (3)  (vi), 
page  3627,  third  column,  line  one,  the 
word  "the"  is  added  immediately 
following  the  word  "making". 

Par.  7.  In  §  5h.5,  paragraph  (e)  (3), 
page  3629,  second  column,  line  one.  the 
word  "Partnership"  is  removed  and  the 


word  "Partnerships"  is  added  in  its 

place. 

Donald  E.  Osteen, 

Director,  Legislation  and  Regulations 
Division. 

[FR  Doc.  87-6927  Filed  3-27-87;  8:45  ami 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1613 

Equal  Employment  Opportunity 
Commission  In  the  Federal 
Government;  Nomenclature  Change 

AGENCY:  Equal  Employment  Opportunity 
Commission  (EEOC). 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Equal  Employment 
Opportunity  Commission  is  changing  the 
organizational  title  of  its  Complaints 
Examiner  to  Administrative  Judges.  The 
change  is  being  made  to  reflect  more 
accurately  the  nature  of  the  position. 
The  authority  and  duties  of  these 
positions  remain  the  same  as  indicated 
in  the  current  EEOC  regulations. 

EFFECTIVE  DATE:  March  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Nicholas  M.  Inzeo,  Assistant  Legal 
Counsel,  or  James  M.  Lager,  Staff 
Attorney,  at  (202)  634-6690. 

For  the  Commission. 
Clarence  Thomas. 
Chairman. 

PART  1613— {AMENDED] 

1.  The  authority  citation  for  Part  1613 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  sees.  1301.  3301.  3302. 
7151-7154,  7301.  E.0. 10577,  3  CFR,  1954-1958 
Comp..  p.  218:  E.0. 11222,  3  CFR,  1964-1965 
Comp.,  p.  306,  E.0. 11478,  3  CFR,  1969  Comp.. 
p.  133,  unless  otherwise  noted. 

§1613.218    [Amended] 

2.  Section  1613.218(a)  is  amended  by 
removing  the  words  "a  complaints 
examiner"  and  inserting,  in  their  place, 
the  words  "an  Administrative  Judge  or 
complaints  examiner,"  and  by  removing 
the  words  "complaints  examiner"  and 
inserting,  in  their  place,  the  words 
"Administrative  Judge." 

§1613.220    [Amended] 

3.  Section  1613.220(c)  is  amended  by 
removing  the  words  "a  complaints 
examiner"  and  inserting,  in  their  place, 
the  words  "an  Administrative  Judge." 
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§§  1613.222. 1«ia.M4,  t«13.608  and 
1613.612    [Amended] 

4.  Sections  1613.222, 1613.604(1). 
1613.608(bK2J.  and  1613.612(b)  are 
amended  by  removing  the  words 
"complaints  examiner's"  and  inserting, 
in  their  place,  the  words 
"Administrative  Judge's." 

5.  Elsewhere  in  29  CFR  Part  1613.  the 
Part  is  amended  by  removing  the  words 
"oomplaints  examiner"  and  "complaints 
exammer's",  wherever  they  appear  and 
inserting  in  their  place  the  words 
"Administrative  Judge"  or 
"Administrative  Judge's",  respectively. 
[FR  Doc.  87-6953  Filed  3-27-87;  8:45  am] 

BILUNG  CODE  8570-OS-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  214  and  215 

Youtti  Conservation  Corps  and  Young 
Adutt  Conservation  Corps  State  Grant 
Programs 

agency:  Forest  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  As  a  result  of  its  continuing 
review  of  existing  regulations  as 
required  by  E.0. 12291.  the  Department 
of  Agriculture  hereby  removes  its 
regulations  at  36  CFR  Part  214  and  Part 
215  governing  State  Grant  Programs  for 
the  Youth  Conservation  Corps  and 
Young  Adult  Conservation  Corps. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

L  Wayne  Bell,  Human  Resource 
Programs  Staff,  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington,  DC  20013- 
6090.  (202)  535-0927. 
SUPPLEMENTARY  INFORMATION:  The 

State  grant  portion  of  the  Yourti 
Conservation  Corps  program  has  not 
received  appropriated  funds  since  fiscal 
year  1981  and  no  funds  are  anticipated 
for  this  program  in  the  future.  Therefore, 
the  regulations  are  obsolete  and  should 
be  removed.  The  enabling  legislation  for 
the  Young  Adult  Conservation  Corps  (29 
U.S.C.  801  et  seq.)  has  expired. 
Accordingly,  the  regulations  at  36  CFR 
Part  215  governing  grants  to  States  for 
Young  Adult  Conservation  Corps 
programs  are  no  longer  viable  and  are 
being  removed. 

This  action  results  from  prior 
decisions  of  the  Administration  and  the 
Congress,  and  does  not  represent  any 
discretionary  action  on  the  part  of  the 
Department.  Therefore,  this  amendment 
is  deemed  to  be  a  technical 
administrative  action  outside  the  scope 


of,  and  exempt  from,  the  regulatory 
clearance  provisions  of  E.0. 12291. 

Since  the  regulations  are  obsolete, 
there  is  good  cause  of  promulgating  this 
rulemaking  action  without  opportunity 
for  public  comment. 

"Therefore,  for  the  reasons  set  forth 
above,  Title  36  of  the  Code  of  Federal 
Regulations  is  amended  by  removing 
Parts  2t4  and  215  in  their  entirety. 

PART  214-{REMOVE01 

PART215-{REMOVED] 

Dated:  March  2a  1987. 
Douglas  W.  MacCleery, 

Deputy  Assistant  Secretary  for  Natural 

Resouraes  and  Environment. 

[FR  Doc.  87-6931  Filed  3-27-87:  8:45  am] 

BtUJNG  CODE  MIO-II-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-8,  201-11,  201-30, 
and  201-34 

[FIRMR  AmdL  9] 

Implementation  of  Federal  Information 
Processing  Standards  (F1PS),  Federal 
Telecommunications  Standards  (FED- 
STDS),  and  Acquisition  Policies  in  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR) 

AGENCY:  Information  Resources 
Management  Service,  GSA. 
ACnotl:  Fmal  rule. 

SUMMARY:  This  regulation  updates  and 
implements  FIRMR  provisions  for 
thirteen  Federal  Information  Processing 
Standards  (FIPS)  and  one  Federal 
Telecommunications  Standard  (FED- 
STD)  to  provide  associated  standard 
terminology  to  be  used  in  solicitation 
documents  and  requirements  documents 
as  applicable.  The  general  terminology 
of  FIPS  PUBS  21.  68.  69,  and  111  is 
updated;  FIPS  PUBS  104-1, 109, 112 
througk  119.  and  FED-STD  1033  are 
added;  and.  FIPS  PUBS  46  and  81  are 
relocated  to  a  new  section  that  reflects 
the  National  Bureau  of  Standards' 
categorization  of  ADP  operations 
standards.  This  regulation  also  identifies 
the  statutory  authority  citation  required 
for  the  justification  permitting  other  than 
full  and  open  competition  for  specific 
make  and  model  information  resources 
acquisitions,  as  required  by  FAR 
Subpart  6.3.  This  regulation  also  reflects 
the  transfer  of  compiler  validation 
testing  from  the  General  Services 
Administration  to  the  National  Bureau 
of  Standards.  The  intended  effect  of  this 
regulation  is  to  enhance  economy  and 


efficiency  in  the  acquisition  of  automatic 
data  processing  and  telecommunications 
resources  (information  resources). 

EFFECTIVE  DATE:  May  29.  1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Phillip  R.  Patton,  Regulations  Branch 
(KMPR).  Information  Resources 
Management  Service,  telephone  (202) 
566-0194  or  FTS,  566-0194. 

SUPPLEMENTARY  INFORMATION:  1.  Ten 

new  sections,  with  the  related  text 
material,  are  being  added  to  FIRMR  Part 
201-8  in  order  to  implen»nt  the 
following  new  standards;  FIPS  PUBS 
109, 112, 113, 114. 115. 116, 117, 118. 119, 
and  FED-^TD  1033.  In  addition,  four 
sections  are  being  revised  in  FIRMR  Part 
201-8  in  order  to  update  FIPS  PUBS  21.     , 
68.  69,  and  111.  ' 

2.  The  changes  being  made  to  FIRMR 
Part  201-8  by  this  issuance  are 
explained  in  the  following  paragraphs. 

a.  Section  201-8.101-1  is  revised  to 
inform  agencies  of  the  existence  of 
Interim  Federal  Standards  for  optional 
use. 

b.  Section  201-8.103-5  is  added  to 
incorporate  the  definition  of  ADP 
Operations  Standards. 

c.  Section  201-ai04  is  revised  to 
inform  agencies  that  under  Pub.  L.  94- 
168,  the  Metric  Conversion  Act  of  1975, 
that  the  pofecy  is  to  coordinate  and  plan 
for  the  increasing  use  of  the  metric 
system  by  expressing  standards  in  both 
inch  and  metric  units. 

d.  Section  201-8.105-15  is  revised  by 
relocating  coverage  of  FIPS  PUB  46  to 
section  201r-8.111-l  and  reserving  this 
section.      j 

e.  SectioA  201-8.105-24  is  revised  by 
relocating  coverage  of  FIPS  PUB  81  to 
section  201-8.111-2  and  reserving  this 
section. 

f.  Section  201-8.105-37  is  amended  to 
make  minor  changes  to  paragraphs  (a), 
(b),  and  (d), 

g.  Section  201-8.105-38  is  added  to 
incorporate  FIPS  PUB  114,  200  mm  (8  in) 
Flexible  Disk  Cartridge  Track  Format 
Using  Two-Frequency  Recording  at  6631 
bprad  on  One  Side — 1.9  tpmm  (48  tpi) 
for  Information  Interchange. 

h.  Section  201-8.105-39  is  added  to 
incorporate  FIPS  PUB  115,  200  mm  (8  in) 
Flexible  Disk  Cartridge  Track  Format 
Modified  Frequency  Modulation 
Recording  at  13262  bprad  on  Two 
Sides — 1.9  tpmm  (48  tpi)  for  Information 
Interchange. 

i.  Section  201-8.105-40  is  added  to 
incorporate  FIPS  PUB  lia  130  mm  (5.25 
in)  Flexible  Disk  Cartridge  Track  Format 
Usi.^g  Two-Frequency  Recording  at  3979 
bprad  on  One  Side — 1.9  tpmm  (48  tpi) 
for  Informqtion  Interchange. 
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j.  Section  201-8.105-41  is  added  to 
incorporate  FIPS  PUB  117, 130  mm  (5.25 
in)  Flexible  Disk  Cartridge  Track  Format 
Using  Modified  Frequency  Modulation 
Recording  at  7958  bprad  on  Two  Sides— 
1.9  tpmm  (48  tpi)  for  Information 
Interchange. 

k.  Section  201-8.105-42  is  added  to 
incorporate  FIPS  PUB  118,  Flexible  Disk 
Cartridge  Labelling  and  File  Structure 
for  Information  Interchange. 

1.  Section  201-8.107  is  revised  to 
stipulate  the  provisions  to  follow  for 
high  level  languages,  unless  a  waiver 
has  been  approved,  and  to  provide  a 
NBS  contact  point  for  resolving 
questions  on  FIPS  programming 
languages  and  requirements. 

m.  Section  201-8.107-1  is  amended  to 
update  the  terminology  and  to  change 
the  standards  reference  from  FIPS  PUB 
21-1.  Federal  Standard  COBOL  to  FIPS 
PUB  21-2.  COBOL. 

n.  Section  201-8.107-2  is  amended  to 
change  references  to  FIPS  PUB  68-1  as 
Federal  Standard  Minimal  BASIC  to 
Minimal  BASIC. 

o.  Section  201-8.107-3  is  amended  to 
change  references  to  FIPS  PUB  69-1  as 
Federal  Standard  FORTRAN  to 
FORTRAN. 

p.  Section  201-8.107-4  is  added  to 
incorporate  FIPS  PUB  109,  Pascal. 

q.  Section  201-8.107-5  is  added  to 
incorporate  FIPS  PUB  119,  Ada. 

r.  Section  201-8.108  is  revised  by 
relocating  coverage  of  "Development  or 
acquisition  of  application  programs"  to 
section  201-8.108-1  and  changed  to 
incorporate  the  caption  and  text  that 
was  previously  located  in  section  201- 
8.111. 

8.  Section  201-8.108-1  is  added  to 
incorporate  the  caption  and  text  that 
was  in  section  201-8.108. 

t.  Section  201-8.109  is  amended  to 
change  paragraphs  (b).  (c),  (d),  (e),  (g), 
(h),  (i).  (j),  and  (k)  to  update  the 
terminology  with  information  on  current 
practices  in  compiler  validation.  The 
section  is  also  amended  to  reflect  the 
transfer  of  the  compiler  validation 
testing  function  from  the  Federal 
Software  Testing  Center  of  the  General 
Services  Administration  to  the  Institute 
of  Computer  Sciences  and  Technology 
of  the  National  Bureau  of  Standards. 

u.  Section  201-8.110-1  is  revised  to 
add  nPS  PUB  104-1,  American  National 
Standard  Codes  for  the  Representation 
of  Names  of  Countries,  Dependencies, 
and  Areas  of  Special  Sovereignty  for 
Information  Interchange,  to  the  list  of 
FIPS  PUBS  contained  in  this  section. 

V.  Section  201-8.111  is  revised  by 
relocating  coverage  of  "application 
standards  requirement  statements"  and 
changed  to  incorporate  a  new  category 


of  standards  entitled  "ADP  operations 
standards." 

w.  Section  201-8.111-1  is  added  to 
relocate  (from  §  201-8.105-15)  with 
minor  modifications  FIPS  PUB  46.  Data 
Encryption  Standard  (DES). 

x.  Section  201-8.111-2  is  added  to 
relocate  (from  §  201-8.105-24)  FIPS  PUB 
81,  Data  Encryption  Standard  (DES) 
Modes  of  Operations. 

y.  Section  201-8.111-3  is  added  to 
incorporate  FIPS  PUB  112,  Password 
Usage. 

z.  Section  201-8.111-4  is  added  to 
incorporate  FIPS  PUB  113,  Computer 
Data  Authentication. 

aa.  Section  201-8.112-17  is  added  to 
incorporate  FED-STD  1033, 
Telecommunications:  Data 
Communication  Systems  and  Services — 
User-Oriented  Performance  Parameters. 

3.  Section  201-11.002-1,  Use  and 
documentation  of  specific  make  and 
model  specifications,  is  amended  by 
adding  two  sentences  to  paragraph  (b). 
FAR  6.303-2(8)(4)  requires  that  agency 
justifications  for  other  than  full  and 
open  competition  identify  the  statutory 
authority  permitting  the  action.  The  two 
added  sentences  identify  the  statutory 
authority  for  information  resources 
acquisitions. 

4.  A  new  §  201-30.019  has  been  added 
to  Part  201-30  to  reflect  the  transfer  of 
the  complier  validation  testing  function 
from  the  Federal  Software  Testing 
Center  of  the  General  Services 
Administration  to  the  Institute  of 
Computer  Sciences  and  Technology  of 
the  National  Bureau  of  Standards. 
Additionally,  §  201-30.018-3  is  modified 
by  removing  the  text  and  reserving  the 
section. 

5.  To  further  reflect  the  change  in 
compiler  validation  testing 
responsibility,  a  new  §  201-34.003, 
Compiler  validation  testing,  is  being 
added  to  Part  201-34  to  include  that 
function  as  a  supporting  ADP  activity. 

6.  A  notice  of  proposed  rulemaking  for 
this  amendment  was  published  in  the 
Federal  Register  (51  FR  23248,  June  26, 
1986)  indicating  the  availability  of  the 
proposed  final  rule  for  review  and 
comment  by  interested  parties.  All 
comments  received  have  been 
considered. 

7.  The  General  Services 
Administration  (GSA)  has  determined 
that  this  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  GSA  decisions  are 
based  on  adequate  information 
concerning  the  need  for  and  the 
consequences  of  the  rule.  The  rule  is 
written  to  ensure  maximum  benefits  to 
Federal  agencies.  This  is  a 
Govemmentwide  management 
regulation  that  will  have  little  or  no  cost 


effect  on  society.  Therefore,  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

List  of  Subjects  in  41  CFR  Parts  201-8, 
201-11,  201-30,  and  201-34 

Computer  technology. 
Telecommunications,  Information 
resources  activities.  Standards  for 
information  resources.  Government 
procurement.  Government  property 
management,  Competition. 

PART  201-8— IMPLEMENTATION  AND 
USE  OF  FEDERAL  STANDARDS 

1.  The  table  of  contents  for  Part  201-8 
is  changed  by  amending,  reserving  or 
adding  the  following  entries  and  the 
authority  citation  for  the  part  is  revised 
to  read  as  follows: 

Sec 

201-8.103-5    ADP  operations  standards. 

201-8.105-15    [Reserved) 

201-8.105-24     [Reserved] 

201-8.105-38    FIPS  PUB  114.  200  mm  (8  in) 
Flexible  Disk  Cartridge  Track  Format 
Using  Two-Frequency  Recording  a(  6631 
bprad  on  One  Side — 1.9  tpmm  (48  tpi)  for 
Information  Interchange. 

201-8.105-39    FIPS  PUB  115.  200  mm  (8  in) 
Flexible  Disk  Cartridge  Track  Format 
Modified  Frequency  Modulation 
Recording  at  13282  bprad  on  Two 
Sides — 1.9  tpmm  (48  tpi)  for  Information 
Interchange. 

201-8.105-40    FIPS  PUB  116, 130  mm  (5.25  in) 
Flexible  Disk  Cartridge  Track  Format 
Using  Two-Frequency  Recording  at  3979 
bprad  on  One  Side — 1.9  tpmm  (48  tpi)  for 
Information  Interchange. 

201-8.105-41     FIPS  PUB  117, 130  mm  (5.25  in) 
Flexible  Disk  Cartridge  Track  Format 
Using  Modified  Frequency  Modulation 
Recording  at  7958  bprad  on  Two  Sides — 
1.9  tpmm  (48  tpi)  for  Information 
Interchange. 

201-8.105-42    nPS  PUB  118.  Flexible  Disk 
Cartridge  Labelling  and  File  Structure  for 
Information  Interchange. 

201-8.107-1     FIPS  PUB  21-2,  COBOL 

201-8.107-2    nPS  PUB  68-1,  Minimal  BASIC. 

201-8.107-3    FIPS  PUB  69-1,  FORTRAN. 

201-8.107-4    FIPS  PUB  109,  Pascal. 

201-8.107-5    FIPS  PUB  119.  Ada. 

201-8.108    Applications  standards 
requirement  statements. 

201-8.108-1     Development  or  acquisition  of 
application  programs. 

201-8.111    ADP  operations  standards 
requirement  statements. 

201-8.111-1    FIPS  PUB  46.  Data  Encryption 
Standard  (DES). 

201-8.111-2    nPS  PUB  81,  Data  Encryption 
Standard  (DES)  Modes  of  Operations. 

201-8.111-3    FIPS  PUB  112,  Password  Usage. 

201-8.111-4    nPS  PUB  113,  Computer  Data 
Authentication. 
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Sec 

201-8.112-17    FED-STD 1033, 
Telecommunications:  Data 
Communication  Systems  and  Services — 
User-Oriented  Performance  Parameters. 

Authority:  Sec.  205(c).  63  Stat.  390:  40 
U.S.C.  486(c)  and  Sec.  101(f).  100  Stat.  2128:  40 
U.S.C.  751(f). 

2.  Section  201-8.101-1  is  revised  to 
read  as  follows: 

§  201-8.101-1    Implementation. 

(a)  Mandatory  use  of  Federal 
standards.  Agencies  shall  implement 
Federal  standards  for  the  acquisition 
and  use  of  automatic  data  processing 
and  telecommunications  equipment 
services,  and  related  software  as 
prescribed  by  this  subpart 

(b)  Optional  use  of  interim  standards. 
Certain  Federal  standards  are  published 
as  "interim"  (INT-FED-STD}.  Agencies 
are  not  required,  but  are  encouraged  to 
implement  these  standards  for 
acquisition  and  use  in  appropriate 
situations.  Standard  terminology  for 
these  interim  standards  is  not  provided. 
Agencies  shall  develop  requirements 
statements  for  use  in  requirements 
documents  consistent  with  their 
intended  use  of  the  interim  standard. 

3.  Section  201-fl.l03-5  is  added  to  read 
as  follows: 

§  201-6.103-5    ADP  operations  standards. 

"ADP  operations  standards"  is  that 
category  of  standards  which  includes 
areas  of  standardization  such  as 
benchmarking,  computer  perfcmnance 
management,  computer  security,  and 
management  of  raultivendor  ADP 
systems. 

4.  Section  201-8.104  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§201-8.104    Application  of  Standards  to 
requirements. 

•         •         •         •         * 

(c)  Pub.  L.  94-168  (Metric  Conversion 
Act  of  1975)  provided  that  the  policy  of 
the  United  States  shall  be  to  coordinate 
and  plan  for  the  increasing  use  of  the 
metric  system  of  measurement 
Standard  terminology  for  standards 
implemented  in  this  Subpart  201-8.1  i« 
expressed  in  both  inch  and  metric  units, 
as  applicable. 

5.  Section  201-8.105-15  is  removed 
and  reserved  to  read  as  follows: 

§201-8.105-15    [Reserved] 

0.  Section  201-8.105-24  is  removed 
and  reserved  to  read  as  follows: 

§201-8.105-24    I  Reserved] 

7.  Section  201-ai05-37  is  revised  to 
read  as  follows: 


§201-6.105-37  FlPSPUe  111,  Storage 
Module  Interfaces  (With  Extensions  for 
Enhanced  Storage  Module  interfaces). 

(a)  FIPS  PUB  111  defines  the 
mechaaical,  electrical,  and  functional 
requirranents  for  attaching  disk  drives  to 
their  control  unit.  This  resulting 
interface  wiU  facilitate  the 
intercotmection  of  disk  drives  and  the 
control  unit,  as  part  of  a  storage  module 
subsystem.  It  provides  a  common 
interface  specification  for  both 
controller  and  disk  subsystems  that  are 
employed  with  small  to  medium  sized 
computer  systems.  These  systems  are 
generally  excluded  from  the  provisions 
of  FIPS  PUBS  60-2,  61-1.  63-1,  and  97.  Its 
use  is  particulariy  encouraged  with 
small  computer  systems  which  are 
excluded  from  having  to  conform  to 
those  PIPS  PUBS. 

(b)  Tliis  standard  adopts  American 
Nationel  Standard  X3.9lM-19e2,  Storage 
Module  Interfaces,  for  the  acquisition  of 
magnetic  disk  drives  or  magnetic  disk 
subsystems  and  may  be  used  as  an 
alternative  to  FIPS  PUBS  80-2, 61-1,  and 
either  63-1  or  FIPS  PUB  97  for  those 
instances  when  FIPS  PUB  60-2  would 
otherwise  be  applicable.  When  FIPS 
PUB  Itl  is  employed,  FIPS  PUB  6Q-2 
need  not  be  used.  However,  any  waiver 
of  FIPS  PUB  60-2  is  also  a  waiver  of 
FIPS  PUB  111.  Waivers  from  this 
standard  are  not  required  when  FIPS 
PUB  60-2  does  not  apply. 

(c)  While  it  is  not  economical  or 
practical  to  require  extensive 
verification  of  storage  module  drive 
(SMD)  products  offered  to  the 
Government  procuring  agencies  may.  at 
their  option,  require  that  correct 
operation  of  all  interfaces  conforming  to 
FIPS  HUB  111  be  verified  through 
demonstration  or  other  means 
acceptabie  to  the  Government  before 
accepting  the  appHcable  equipment  In 
special  cases,  NBS  may  assist  agencies 
in  evaluating  conformance  to  the  SMD 
interface.  Arrangements  for  verification 
assistance  can  be  made  by  contacting 
the  Center  for  Computer  Systems 
Engineering,  Institute  for  Computer 
Scienoes  and  Technology,  National 
Bureaa  of  Standards,  Gaithersburg.  MD 
20899. 

(d)  The  standard  terminology  for  use 
in  requirements  documents  including 
solicitations,  is: 

Storage  Module  Interfaces  (With  Extensions 
for  Eniianced  Storage  Module  Interfaces) 

(DEC  ae  FIRMR} 

Unless  a  waiver  i«  granted  foliowing  the 
waiver  procedures  specified  in  FIPS  PUB  111. 
or  unless  this  requirement  requires 
conforaiance  with  FIPS  PUB  60-2,  ADP 
systems  and  disk  storage  subsystems  thai 
may  result  frow  this  requirement  mitst 
confow  to  FIPS  PUB  111.  At  the  option  of  the 


Government,  the  correct  operation  of  these 
tysteras*  conforming  interfaces  must  be 
verified  before  the  acceptance  cS  all 
applicable  ADP  equipment. 
(End  of  requirement  statement) 

8.  Section  201-8.105-38  is  added  to 
read  as  follows: 

§201-8.105-38     nPS  PUB  114,  200  mm  (8 
In)  Flexlt>(e  Disk  Cartridge  Track  Format 
Using  Two-Frequency  Recording  at  6631 
bprad  on  One  Side— 1.9  tpmm  (48  tpi)  for 
Infomution  Interctiange. 

(a)  FIPS  PUB  114  prescribes  a  set  of 
physical  track  format  specifications  for 
single-sided,  single-density,  200  mm  (8 
in]  flexible  disk  cartridges  with  a  data 
density  of  6631  bits  per  radian  (bprad) 
euid  77  tracks  at  a  track  density  of  IS 
tracks  per  millimeter  (tpmm]  (46  tracks 
per  inch  (tpi)].  The  track  format 
specifications  contained  in  this  standard 
are  only  for  one  type  of  flexible  disk 
cartridge  recording  technology.  Other 
FIPS  PUBS  specify  physical  track 
formats  for  other  major  types  of  flexible 
disk  cartridge  recording  technology. 

(b)  FIPS  PUB  118  specifies  the 
labelling  and  file  structure  specifications 
for  use  with  the  flexible  disk  cartridge 
covered  by  this  standard  and  the 
standard  terminology  for  FIPS  PUB  11« 
should  also  be  included  with  the 
standard  terminology  for  FIPS  PUB  114 
to  aid  in  ensuring  data  file  interchange. 

(c)  The  standard  terminology  for  use 
in  requirements  docimients,  includUng 
solidtations,  is: 

200  mm  (B  ia)  Flexible  Disk  Cartridge  Track 
Format  Usii^  Two-Frequency  Recording  at 
6631  bprad  on  One  Side— 1.9  tpmm  (48  tpi)  for 
Information  Interchange 

(DEC86HRMR) 

AH  reconing  and  reproducing  equipment 
employing  200  mm  (8  in)  flexible  disk 
cartridges  with  two-frequency  recording  at 
6631  bprad  on  one  side  and  77  tracks  at  a 
track  density  of  1.9  tpmm  (46  tpi),  including 
associated  software,  shall  provide  the 
capability  to  accept  and  generate  recorded 
flexible  disk  cartridges  in  compliance  with 
the  requirements  set  forth  in  FIPS  PUB  114. 

(End  of  requirement  statement) 

9.  Section  201-8.105-39  is  added  to 
read  as  follows: 

§  201-8.105-39    FIPS  PUB  1 15,  200  mm  (8 
in)  Flexible  Disk  Cartridge  Track  Format 
Using  Modified  Frequency  Modulation 
Recording  at  13262  bprad  on  Two  Sides— 
1.9  tpmm  (48  tpt)  for  Information 
Interchange. 

(a)  FIPS  PUB  115  prescribes  a  set  of 
physical  track  format  specifications  for 
two-sided,  double-density.  200  mm  (8  in) 
flexible  disk  cartridges  with  a  data 
density  of  13262  bits  per  radian  (bprad) 
and  77  tracks  at  a  track  density  of  1.9. 
tracks  per  miBimeter  (tpmm)  (48  tracks 
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per  inch  (tpi)).  The  track  format 
specifications  contained  in  this  standard 
are  only  for  one  type  of  flexible  disk 
cartridge  recording  technology.  Other 
FIPS  PUBS  specify  physical  track 
formats  for  other  major  types  of  flexible 
disk  cartridge  recording  technology. 

(b)  FIPS  PUB  118  specifies  the 
labelling  and  file  structure  specifications 
for  use  with  the  flexible  disk  cartridge 
covered  by  this  standard  and  the 
standard  terminology  for  FIPS  PUB  118 
should  also  be  included  with  the 
standard  terminology  for  FIPS  PUB  115 
to  aid  in  ensuring  data  file  interchange. 

(c)The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is: 

200  mm  (8  in)  Flexible  Disk  Cartridge  Track 
Formal  Using  Modified  Frequency 
ModulatioD  Recording  at  13262  bprad  on  Two 
Sides — 1.9  tpmm  (48  tpi)  for  Infomution 
Interchange 

(DEC  86  FIRMR) 

All  recording  and  reproducing  equipment 
employing  200  mm  (8  in)  flexible  disk 
cartridges  with  modiried  frequency 
modulation  recording  at  13262  bprad  on  two 
sides  and  77  tracks  at  a  track  density  of  1.9 
tpmm  (48  tpi),  including  associated  software, 
shall  provide  the  capability  to  accept  and 
generate  recorded  fW>xit)le  disk  cartridges  in 
compliance  with  the  reqairements  set  forth  in 
FIPS  PUB  115. 

(End  of  requirement  Btatement) 

10.  Section  201-8.105-40  is  added  to 
read  as  follows: 

§201-8.105-40    FIPS  PUB  116, 130  mm 
(5.25  in)  Flexible  Disk  Cartridge  Track 
Fonnat  Ustng  Two-Frequency  Recording  at 
3979  bprad  on  One  Side— 1.9  tpmm  (4S  tpi) 
for  Information  Interchange. 

(a)  FIPS  PUB  116  prescribes  a  set  of 
physical  track  format  specifications  for 
single-sided,  single-density,  130  mm 
(5.25  in)  flexible  disk  cartridges  with  a 
data  detisity  of  3979  bits  per  radian 
(bprad)  and  35  tracks  at  a  track  density 
of  1.9  tracks  per  millimeter  (tpmm)  (48 
tracks  per  inch  {tpi)).  The  track  format 
specifications  contained  in  this  standard 
are  only  for  one  type  of  flexible  disk 
cartridge  recording  technology.  Other 
FIPS  PUBS  specify  physical  track 
formats  for  other  major  types  of  flexible 
disk  cartridge  recording  technology. 

(b)  FIPS  PUB  118  specifies  the 
labelling  and  file  structure  specifications 
for  use  with  the  flexible  disk  cartridge 
covered  by  this  standard  and  the 
standard  terminology  for  Fit's  PUB  118 
should  also  be  included  with  the 
standard  terminology  for  FIPS  PUB  116 
to  aid  in  ensuring  data  file  interdiange. 

(c)  The  standard  terminolog>'  for  use 
in  requirements  documents,  including 
solicitations,  is: 


130  mm  (5.25  in)  Flexibie  Di^  Cartridge 
Track  Fonnat  Using  Two-Frequency 
Recording  at  3979  bprad  on  One  Side — 1.9 
tpoMn  (48  tpi)  for  Information  Interchange 

(DEC  86  FIRMR) 

All  recording  and  reproducing  equipment 
employing  130  mm  (5.25  in)  flexible  disk 
cartridges  with  two-frequency  recording  at 
3979  bprad  on  one  side  and  35  tracks  at  a 
track  density  of  1.9  tpmm  (48  tpi).  including 
associated  software,  shall  provide  the 
capability  to  accept  and  generate  recorded 
flexible  disk  cartridges  in  compliance  with 
the  requirements  set  forth  in  FIPS  PUB  116. 
(End  of  requirement  statement) 

11.  Section  201-8.105-41  is  added  to 
read  as  follows: 

§201-8.105-^1     FIPS  PUB  117,  130  mm 
(5.25  in)  nex<bte  D4sk  Cartridge  Track 
Format  Usinfy  Modified  Frequency 
Modulation  Recording  at  7958  bprad  on 
Two  Sides — 1.9  tpmm  (48  tpi)  for 
Information  Interchange. 

(a)  FIPS  PUB  117  prescribes  a  set  of 
physical  track  format  speciftcations  for 
two-sided,  double-density,  130  mm  (5.25 
in)  flexibie  disk  cartridges  with  a  data 
density  of  7956  bits  per  radian  (bprad) 
and  40  tracks  at  a  track  density  of  1.9 
tracks  per  millimeter  (tpmm)  (48  tracks 
per  inch  (tpi)).  The  track  format 
specifications  contained  in  this  standard 
are  only  for  one  type  of  flexible  disk 
cartridge  recording  technologj'.  Other 
FIPS  PUBS  specify  physical  track 
formats  for  other  major  types  of  flexible 
disk  cartridge  recording  technology 

(b)  FIPS  PUB  118  specifies  the 
labelling  and  file  structure  specifications 
for  use  with  the  flexible  disk  cartridge 
covered  by  this  standard  and  the 
standard  terminology  for  FIPS  PUB  118 
should  also  be  included  with  the 
standard  terminology  for  FIPS  PUB  117 
to  aid  in  ensuring  data  file  interchange. 

(c)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is: 

130  mm  (5.25  in)  Flexible  Disk  Cartridge 
Track  Format  Using  Modified  Frequency' 
Modulation  Recording  at  7958  bprad  on  Two 
Sides — 1.9  tpmm  (48  ^i)  for  Information 
Interchange 

(DEC  86  FIRMR) 

All  recording  and  reproducing  equipment 
employing  130  mm  (5.25  in)  flexible  disk 
cartridges  with  modified  frequency 
modulation  recording  at  7968  bprad  on  two 
sides  and  40  tracks  at  a  U-ack  density  of  1.9 
tpmm  (48  tpi).  including  associated  software, 
shall  provide  the  capability  to  accept  and 
generate  recorded  Qexilile  disk  cartridges  in 
compliance  with  the  requirements  set  forth  in 
FIPS  PUB  117. 
(End  of  requirement  statement] 

12.  Section  201-«.105-4Z  is  added  to 
read  as  foilovra: 


§  201-S.105-42    FIPS  PUB  118.  FtexiMe 
Disk  Cartridge  Lat>eiling  and  Flic  Structure 
for  information  Interctiange. 

(a)  FIPS  PUB  118  prescribes  a  set  of 
logical  track  format  specifications  for 
use  with  those  flexible  disk  .cartridges 
described  in  FIPS  PUBS  114. 115. 116, 
and  117.  The  standard  terminology  for 
FIPS  PUB  118  should  be  cited  aloiig  with 
the  standard  terminology  for  FIPS  PUBS 
114. 115, 116.  and  117  as  applicable  to 
aid  in  ensuring  that  interchange  of  data 
files  among  information  processing 
systems  is  reliable. 

(b)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is: 

Flexible  Disk  Cartridge  Labelling  and  File 
Structure  for  Information  Interchange 

(DEC  86  FIRMR) 

All  recording  and  reproducing  equipment 
and  systems  employing  flexible  disk 
cartridges  described  by  FIPS  PUBS  114. 115, 
116.  and  117,  including  associated  software, 
shall  provide  the  capability  to  accept  and 
generate  recorded  flexible  disk  cartridges  in 
compliance  with  the  requirements  set  forth  in 
FIPS  PUB  118. 
(End  of  requirement  statement) 

13.  Section  201-8.107  is  revised  to  read 
as  follows: 

§  201-8.107    Federal  Information 
Processtng  Standards  (FIPS)  programming 
languages  requirement  statements. 

(a)  Whenever  a  Federal  agency  has  a 
requirement  for  a  programming  language 
for  which  a  FIPS  PUB  has  been  issued, 
the  provisions  of  the  related  subsection 
of  this  section  shall  apply  unless  a 
waiver  from  the  procurement  of  a 
compiler  for  that  language  has  been 
approved  by  the  agency  head.  In 
addition,  in  the  absence  of  a  waiver, 
agencies  shall  ascertain  that  the 
compiler  meets  the  requirements  nf  the 
applicable  FIPS  programming  lans;  sge 
in  accordance  with  FIRMR  §  201-^.109. 

(b)  The  National  Bureau  of  Standards 
provides  instructions  for  obtaining 
interpretations  of  FIPS  programming 
languages  in  each  such  FIPS. 
Instructions  in  each  FIPS  should  be 
followed  when  an  interpretation  for  that 
FIPS  is  required.  General  questions 
concerning  interpretations  should  be 
addressed  to: 

Director.  Institute  for  Computer  Saences  and 
Technology.  NaUonal  Bureau  of  Standards. 
Caithersburg.  Md.  20699-0999 

14.  Section  201-8.107-1  is  revised  to 
read  as  follows: 

§201-8.107-1     HPS  Pi»  21-2.  COeOt- 

(a)  FTPS  PUB  21-2  specifies  the  use  of 
American  National  Standard 
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Programming  Language  COBOL,  X3.23- 
1985.  as  a  FIPS. 

(b)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitHtions.  is: 

Acquisition  of  COBOL  Language  Compilers 

(OF.CHfiFIRMR) 

COBOL  compilers  offered  as  a  result  of  the 
rpquirenienis  of  which  this  is  a  part  shall 
conform  lo  the  requirements  in  COBOL  (FIPS 
PUB  21-2)  and  shall  implement  all  of  the 
lanjtuagp  elements  of  the  level  of  COBOL 
specified  elsewhere  in  this  requirements 
document  (insert  reference)  as  well  as  any 
additionnl  Innguage  elements  specified 
elsewhere  in  this  document  (inseri  reference). 
(F.nd  of  rp()iiirement  statement) 

15.  Section  201-8.107-2  is  revised  to 
read  as  follows: 

§  201-8  107-2    FIPS  PUB  68-1,  Minimal 
BASIC. 

(a)  FIPS  PUB  68-1  specifies  the  use  of 
American  National  Standard  Minimal 
BASIC,  X3.60-1978,  as  a  FIPS. 

(b)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitHtions,  is: 

Acquisition  of  BASIC  Language  Compilers 
IDEC86FIRMR) 

BASIC  compilers  offered  as  a  result  of  the 
requirements  of  which  this  is  a  part  shall 
implement  Minimal  BASIC  (FIPS  PUB  68-1). 
as  well  as  any  additional  language  elements 
as  specified  elsewhere  in  this  requirements 
document  (insert  reference  here). 
(F.nd  of  requirement  statement) 

16.  Section  201-8.107-3  is  recaptioned 
and  revised  to  read  as  follows: 

§  201-8.107-3    FIPS  PUB  69-1,  FORTRAN. 

(a)  FIPS  PUB  69-1  specifies  the  use  of 
American  National  Standard 
Programming  Language  FORTRAN, 
X3.9-1978,  as  a  FIPS. 

(b)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is: 

Acquisition  of  FORTRAN  Language 
Compilers 

(DEC  86  nRMR) 

FORTRAN  compilers  offered  as  a  result  of 
the  requirements  of  which  this  is  a  part  shall 
conform  to  the  requirements  in  FORTRAN 
(HPS  PUB  69-1)  and  shall  implement  all  of 
the  language  elements  of  the  level  of 
FORTRAN  specified  elsewhere  in  this 
requirements  document  [insert  reference 
here),  and  shall  require  validation  in 
accordance  with  FIRMR  S  201-8.109.  as  well 
as  any  additional  language  elements  as 
specified  elsewhere  in  this  document  [insert 
reference  here). 
(End  of  requirement  statement) 

17.  Section  201-8.107-4  is  added  to 
read  as  follows: 


§  201-ai07-4    FIPS  PUB  109,  PascaL 
FIPS  PUB  109  specifies  the  use  of 
American  National  Standard  Pascal. 
ANSI/IEE770X3.97-1983,  as  a  FIPS.  The 
standard  terminology  for  use  in 
requirements  documents,  including 
solicitations,  is: 

Acquisition  of  Paschal  Language  Compilers 
(DEC  88  FIRMR) 

Pascal  compilers  offered  as  a  result  of  the 
requirements  of  which  this  is  a  part  shall 
implement  Pascal  (FIPS  PUB  109)  and  shall 
require  validation  in  accordance  with  FIRMR 
S  201-8wl09.  as  well  as  any  additional 
language  elements  as  specified  elsewhere  in 
this  requirements  document  (insert  reference 
here|. 
(End  of  requirements  statement) 

18.  Section  201-8.107-5  is  added  to 
read  a$  follows: 

§201-8.107-5    FIPS  PUB  119,  Ada. 

FIPS  PUB  119  specifies  the  use  of 
American  National  Standard  Reference 
Manual  for  the  Ada  Programming 
Language,  ANSI/MIl^STI>-1815A-1983, 
as  a  FIPS.  The  standard  terminology  for 
use  in  requirements  documents, 
including  solicitations,  is: 

Acquisition  of  Ada  Language  Compilers 

(DEC  86  RRMR) 

Ada  compilers  offered  as  a  result  of  the 
requirements  of  which  this  is  a  part  shall 
implement  all  of  the  language  features  of  Ada 
(RPS  PUB  119)  and  shall  require  validation  in 
accordance  with  FIRMR  S  201-8.109. 
(NOTE. — Ada  is  a  registered  trademark  of 
the  U.S.  Government.  Ada  Joint  Program 
Office.  All  users  of  this  standard  are 
encouraged  to  contact  the  Ada  Joint  Program 
Office,  Department  of  Defense,  OUSD  (R&E), 
Washiagton.  DC  20301.) 

(End  of  requirements  statement] 

19.  Section  201-8.108  is  revised  to  read 
as  follows: 

§  201-8.108    Applications  standards 
requirement  statements. 

This  section  provides  standard 
terminology  for  use  in  requirements 
documents,  including  solicitations,  for 
FIPS  PUBS  which  have  been 
implemented  by  GSA  in  the  areas  of 
standardization  listed  in  §  201- 
8.103-3. 

20.  Section  201-8.108-1  is  added  to 
read  as  follows: 

§  201-6.108-1    Development  or  acquisition 
of  application  programs. 

(a)  Requirements  documents  for  the 
development  or  acquisition  of 
application  programs  shall  specify  the 
use  of  FIPS  programming  languages 
unless  the  agency  determines  under 
procedures  established  by  its  Senior 
Official  designated  under  the  Paperwork 
Reduction  Act  of  1980  (see  44  U.S.C. 
3506(b)]  that  the  purpose  of  economy 


and  efficiency  in  the  use  of  ADP  will  not 
be  served  through  the  use  of  a  FIPS. 

(b]  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  when  application  programs 
are  to  be  developed  or  acquired  using 
FIPS  programming  languages  is: 

Development  or  Acquisition  of  Application 
Programs 

(DEceenRMR)  . 

When  computer  application  programs  are 
developed  or  acquired  as  a  result  of  the 
requirements  of  which  this  is  a  part,  and  one 
of  the  FIPS  programming  languages  is 
specified  elsewhere  in  this  requirements 
document  [insert  reference  here),  only  the 
language  elements  of  that  FIPS,  as  well  as 
any  additional  language  elements  as 
specified  elsewhere  in  this  document  (insert 
reference]  shall  be  used.  In  these  cases, 
compilers  used  in  developing  such  programs 
shall  be  validated  in  accordance  with  FIRMR 
§  201-8.109. 
(End  of  requirements  statement) 

21.  Section  201-8.109  is  revised  to  read 
as  follows: 

§  201-8.109    Validation  of  compilers. 

(a)  The  party  offering  a  compiler 
asserted  to  conform  to  one  of  the  FIPS 
languages  shall  be  responsible  for 
securing  validation  of  the  compiler  when 
it  is  offered  to  the  Government  for 
purchase,  lease,  or  use  in  connection 
with  ADP  services.  The  party  offering 
apphcation  programs  written  in  one  of 
the  FIPS  languages  shall  be  responsible 
for  securing  validation  of  the  compiler 
used  in  developing  such  programs  when 
the  programs  are  offered  to  the 
Government  for  purchase,  lease,  or  use 
in  connection  with  ADP  services. 

(b)  A  compiler,  which  is  offered  or 
used  by  vendors  as  a  result  of 
requirements  set  forth  by  Federal 
agencies  in  requirements  documents, 
including  solicitations,  shall  meet  the 
language  elements  of  the  designated 
FIPS  PUB.  To  confirm  that  the 
specifications  of  the  designated  FIPS 
have  been  met,  separate  Compiler 
Validation  System  (CVS)  routines 
(compiler  test  cases)  for  each  FIPS 
language  have  been  developed  and 
approved  for  use.  A  list  of  approved 
CVS's  is  maintained  by  the  Institute  for 
Computer  Sciences  and  Technology 
(ICST)  at  die  National  Bureau  of 
Standards'  (NBS)  located  in£uilding 
225.  Room  A266  at  Gaithersburg,  MD. 

(c)  Federal  agencies  shall  use  the  test 
results  from  the  CVS  to  confirm  that  the 
compiler  meets  the  language 
specifications  of  that  FIPS.  When  an 
agency  has  indicated  in  a  requirements 
document  that  a  waiver  applies  to  a 
FIPS  language  specification,  only  the 
portions  of  the  language  that  have  been 
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waived  are  excluded  from  the  validation 
requiretneiUs. 

(dj  The  ICST  will  provide  for  compiler 
validations,  as  specified  in  the  Compiler 
Testing  Procedures.  Validations 
normally  shall  be  conducXed  annually. 
Extension  of  the  effective  dates  of  a 
previous  validation  may  be  authorized 
in  place  of  a  new  validation  (at  tiie 
discretioB  of  the  ICST)  if  no  errors  were 
identified  during  the  previous  validation 
and  if  no  change  has  been  made  to  the 
compiler,  its  supporting  system 
software,  or  the  CVS  in  the  interim. 

(e)  The  requestor  is  responsible  for 
providing  the  test  facilities  necessary  to 
perform  the  validation.  A  validation  test 
using  the  appropriate  CVS  is  conducted 
and  a  Validation  Summary  Report  is 
produced  summarizing  the  lest  results.  If 
the  validation  results  warrant,  a 
Certificate  of  Validation  is  issued  by  the 
ICST. 

(f)  Validation  is  performed  on  a  cost- 
reimbarsat>le  basis.  T^e  ICST  will  send 
the  requestor  an  estimate  of  validation 
cost  that  must  be  approved  before 
beginaing  the  validation  process. 

(g)  Unresolved  questions  and/or  any 
ambiguities  resulting  from  the  vahdation 
process  shall  be  referred  to  NBS  for 
resolution  in  accordance  with  FIPS  PUB 
29-1,  Interpretation  Procedures  for 
Federal  Information  Processing 
Standard  Languages. 

(h)  Requests  for,  and  questions  on, 
validation  services  should  be  addressed 
to: 

Director,  institute  for  Computer  Sciences  and 
Technology,  Attention:  Validation  Service, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899.  Telephone:  (301) 
975-3247  or  FTS.  975-3247 

(i)  When  an  agency  determines  that 
the  nature  of  the  requirement  is  such 
that  a  compiler  may  be  offered  that  has 
not  yet  been  validated,  the  requirement 
statement  in  paragraph  (j)  of  this  section 
shall  be  included  in  requirements 
documents,  including  solicitations.  This 
alternative  allows  a  vendor  to  be 
responsive  to  the  document  if  a  request 
for  validation  of  the  offered  compiler 
has  been  made.  However,  if  an  agency 
determines  that  it  is  essential  for  a 
compiler  to  be  validated  before  being 
offered,  such  as  a  requirement  for  a 
validated  compiler  for  performance 
evaluation  or  benchmarking,  the 
alternative  requirement  statement  in 
paragraph  (k)  of  this  section,  shall  be 
included  in  the  document.  This  latter 
alternative  may  tend  to  restrict 
competition. 

(j)  The  standard  terminology  for  use  in 
requirements  documents,  including 
solicitations,  when  allowing  delayed 
validation  is: 


Delayed 

(DEC  86  HRMR) 

In  addition  to  the  compiler  reqnrremcnts 
specified  elsewhere  in  this  requirements 
document,  all  compilers  for  FVS 
programming  languages  brought  into  the 
Federal  inventory  as  a  result  of  this 
document  and  those  compilers  used  by 
vendors  to  develop  programs  or  provide 
services  shall  be  tested  using  the  official 
Compiler  ValidaUon  System  (CVS). 
Validation  sh«ll  be  in  accordance  with 
HRMR  §  201-e.lOa 

Ttie  results  of  the  validation  shall  be  used 
to  confirm  that  the  compiler  nteets  the 
requirements  of  the  applicable  FIPS  ^tecifted 
elsewhere  in  this  document.  To  be  considered 
responsive,  the  offeror  shall: 

(1)  Certify  in  the  offer  that  all  FIPS 
programming  language  compilers  offered  in 
response  to  this  document  have  been 
submitted  for  validation  or  have  been 
previously  validated  and  listed  in  the  latest 
Institute  for  Computer  Sciences  and 
Technology  (ICST)  Certified  Compiler  List  as 
set  forth  in  S  201-8.109.  Proof  of  current 
validation  wiD  be  provided  in  the  form  of  a 
Certificate  of  Validatne  fron  the  iCST. 
Unless  specified  else%v)iere  in  the 
requirements  document,  proof  of  submission 
for  validation  will  be  in  the  form  of  a  letter 
from  the  ICST  scheduling  the  validation. 

(2)  Agree  to  correct  all  deviations  from  the 
applicable  FTPS  reflected  in  the  Vahdation 
Summary  Report  (VSR)  not  previously 
covered  by  a  waiver.  All  deviations  must  l>e 
corrected  witlun  12  months  from  the  date  of 
contract  award  unless  otherwise  specified 
elsewhere  in  this  document.  If  an 
interpretation  of  the  FIPS  is  required  that  will 
invoke  the  procedures  set  forth  in  FIPS  PUB 
29-1.  such  a  request  for  interpretation  shall 
be  made  within  30  calendar  days  after 
contract  award.  Any  corrections  that  are 
required  as  a  result  of  decisions  made  under 
the  procedures  of  FIPS  PL^B  2»-l  shall  be 
completed  within  12  months  of  the  date  of 
formal  notification  to  the  contractor  of  the 
approval  of  the  interpretation.  Proof  of 
correction  in  either  case  will  be  in  the  form  of 
a  Certificate  of  Validation  from  the  ICST  for 
the  corrected  compiler.  Failure  to  make 
required  corrections  within  the  time  limits  set 
forth  at)ove  shall  be  deemed  a  failure  to 
deliver  required  software.  The  hquidated 
damages  as  specified  for  failure  to  deliver  the 
operating  system  or  other  software  shall 
apply. 

(End  of  requirement  statement) 

(k)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  when  requiring  prior 
validation  is: 

Prior  Validation  of  Compilers 

(DEC  86  FIRMR) 

In  addition  to  the  compiler  requirements 
specified  elsewhere  in  this  requirements 
document,  all  compilers  for  FIPS 
programming  languages  brought  into  the 
Federal  inventory  as  a  result  of  this 
document  and  those  compilers  used  by 
vendors  to  develop  programs  or  provide 
services  shaQ  have  been  tested  using  the 


ofTiciai  Compiler  Validation  System  (CVS). 

Validation  shall  be  in  accordance  with 
FIRMR  S  201-8.109. 

The  results  of  the  vahdation  shall  be  used 
to  confirm  that  the  compiler  meets  the 
requirements  of  the  applicable  FIPS  specified 
elsewhere  in  this  document.  To  be  considered 
responsive,  the  offeror  shall: 

(1)  Certify  in  the  offer  that  all  FIPS 
programming  language  compilers  offered  in 
response  to  this  dociunent  have  been 
previously  validated  as  set  forth  in  i  201- 
8.109  and  listed  in  the  latest  Institute  for 
Computer  Sciences  and  Technology  (ICST) 
Certified  Compiler  List.  Proof  of  current 
valklatian  will  be  provided  in  the  form  of  a 
Certificate  of  Validation  from  the  ICST. 

(2)  Agree  to  correct  all  deviations  from  the 
applicable  FIPS  reflected  in  the  Vahdation 
Summary  Report  (VSR)  not  preTiously 
covered  by  a  waiver.  All  deviations  must  be 
corrected  within  12  months  from  the  date  of 
contract  award  unless  otherwise  specified 
elsewhere  in  this  document.  If  an 
interpretation  of  the  FIPS  is  required  that  will 
invoke  the  procedures  set  forth  in  FTPS  PUB 
29-1,  such  a  request  for  interpretation  shall 
be  made  within  30  calendar  days  after 
contract  award.  Any  corrections  that  are 
required  as  a  resuh  of  decisions  made  under 
the  procedures  of  FIPS  PUB  29-1  shall  be 
completed  within  12  months  of  the  date  of 
formal  notification  to  the  contractor  of  the 
approval  of  the  interpretation.  Proof  of 
correction  in  either  case  wrll  be  in  the  form  of 
a  Certificate  of  Validation  from  the  ICST  for 
the  corrected  compiler.  Failure  to  make 
required  corrections  within  the  time  limits  set 
forth  above  shall  be  deemed  a  failure  to 
deliver  required  software.  The  liquidated 
damages  as  specified  for  failure  to  deliver  the 
operating  system  or  other  software  shall 
apply. 

(End  of  requirement  statement) 

(1 )  If  the  party  offering  the  compiler  is 
an  activity  of  the  U.S.  Government,  the 
Federal  agency  shall  be  responsible  for 
securing  the  validation  of  the  compiler 
in  accordance  with  this  5  201-8.1M. 

22.  Section  201-8.110-1  is  amended  to 
add  FIPS  PUB  104-1  as  follows: 

§201-8.110-1    FIPS  PUBS  applicable  to  the 
Interchange  of  machine  processable  data 
l>etween  and  among  agencies. 

(a)  *  *  * 

(b)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is: 

Interchange  of  Machine  Processable  Data 

(DEC  86  FIRMR) 

All  application  programs  resulting  from  this 
requirement  that  have  been  identified  as 
those  that  will  be  interchanged,  or  that  will 
record  data  that  will  be  interchanged  with 
Federal  agencies.  State  and  local 
governments,  industry,  and  the  public  must 
implement  the  following  applicable  approved 
Federal  Information  Processing  Standards 
(FIPS): 

FIPS  PUB  4.  Calendar  Date. 


lOf^^; 
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FIPS  PUB  5-1,  States  and  Outlying  Areas  of 
the  United  States. 

FIPS  PUB  6-3,  Counties  and  County 
Equivalents  of  the  States  of  the  United  States 
and  the  District  of  Columbia. 

nPS  PUB  8-6,  Metropolitan  StatisUcal 
Areas  (Including  CMSAs,  PMSAs  and 
NECMAs). 

FIPS  PUB  9.  Congressional  Districts  of  the 
United  States. 

nPS  PUB  10-3.  Countries.  Dependencies. 
Areas  of  Special  Sovereignty,  and  Their 
Principal  Administrative  Divisions. 

FIPS  PUB  58.  Representations  of  Local 
Time  of  the  Day  for  Information  Interchange. 

FIPS  PUB  59.  Representations  of  Universal 
Time.  Local  Time  Differentials,  and  United 
S'tates  Time  Zone  References  for  Information 
Interchange. 

FIPS  PUB  66,  Standard  Industrial 
Classification  (SIC)  Codes. 

FIPS  PUB  70-1,  Representation  of 
Geographic  Point  Locations  for  Information 
Interchange. 

FIPS  PUB  95,  Code  for  the  Identification  of 
Federal  and  Federally-Assisted 
Organizations. 

FIPS  PUB  103,  Codes  for  the  Identification 
of  Hydrologic  Units  in  the  United  States  and 
the  Caribbean  Outlying  Areas. 

FIPS  PUB  104-1.  Codes  for  the 
Representation  of  Names  of  Countries, 
Dependencies,  and  Areas  of  Special 
Sovereignty  for  Information  Interchange. 

(End  of  requirement  statement) 

23.  Section  201-8.111  is  revised  to  read 
as  follows: 

§  20 1  -8. 11 1    ADP  operation  standards 
requirenient  statements. 

This  section  provides  requirement 
statements  for  use  in  requirements 
documents,  including  solicitations,  for 
FIPS  PUBS  which  have  been 
implemented  by  GSA  in  the  area  of 
standardization  listed  in  §  201-8.103-5. 

24.  Section  201-8.111-1  is  added  to 
read  as  follows: 

§201-8.111-1     FIPS  PUB  46,  Data 
Encryption  Standard  (DES). 

(a)  FIPS  PUB  46  specifies  an  algorithm 
to  be  implemented  in  computer  or 
related  data  communication  devices 
using  hardware  (not  software) 
technology.  This  standard  shall  be  used 
by  Federal  agencies  for  the 
cryptographic  protection  of  computer 
data  when: 

(1)  A  department  or  agency  decides 
that  cryptographic  protection  is 
required;  and 

(2)  The  data  are  not  classified 
according  to  the  National  Security  Act 
of  1947.  as  amended;  or  the  Atomic 
Energy  Act  of  1954.  as  amended. 

(b)  Federal  agencies  using 
cryptographic  devices  for  protecting 
data  classified  according  to  either  the 
National  Security  Act  or  the  Atomic 
Energy  Act  may  use  these  devices  for 
protecting  unclassified  data  in  lieu  of 
the  standard. 


(c)  Technical  specifications  are 
included  with  FIPS  PUB  46. 

(d)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is:  ' 

Data  Encryption 

(DEC  86  FIRMR) 

When  an  unclassified  data  encryption 
requirement  is  specified  elsewhere  in  this 
requirement,  such  encryption  will  be 
accomplished  in  accordance  with  FIPS  PUB 
46.  Implementations  of  the  standard 
embodied  in  products  or  services  offered  as  a 
result  of  this  requirement  that  are  asserted  to 
have  an  encryption  capability  in 
conforBiance  with  FIPS  PUB  46  must  have  the 
capability  validated  by  the  National  Bureau 
of  Standards  prior  to  being  proposed. 
Arrangements  for  validation  may  be  made 
with  the  Systems  Component  Division, 
National  Bureau  of  Standards,  Institute  for 
Computer  Science  and  Technology, 
Gaithersburg,  N4D  20899-0999. 

(End  of  requirement  statement] 

(e)  FED-STD  1027.  General  Security 
Requirements  for  Equipment  Using  the 
Data  Encryption  Standard  (§  201-8.112- 
13),  contains  security  requirements  in 
telecwnmunications  equipment  and 
systems  used  by  the  U.S.  Government 
when  a  need  exists  for  encryption  of 
unclassified  information  during 
transmission  using  the  Data  Encryption 
Standard  (DES)  algorithm  described  in 
nPS  PUB  46. 

(f)  The  following  documents  provide 
additional  information  in  this  regard: 
FIPS  PUB  31,  Guidelines  for  ADP 
Physical  Security  and  Risk  Management; 
FIPS  PUB  39,  Glossary  for  Computer 
Systems  Security;  nPS  PUB  41, 
Computer  Security  Guidelines  for 
Impletnenting  the  Privacy  Act  of  1974; 
FIPS  PUB  65,  Guidelines  for  ADP  Risk 
Analysis;  FIPS  PUB  73,  Guidelines  for 
Security  of  Computer  Applications;  FIPS 
PUB  74,  Guidelines  for  Implementing 
and  Using  the  NBS  Data  Encryption 
Standard;  FIPS  PUB  83,  Guideline  on 
User  Authentication  Techniques  for 
Computer  Network  Access  Control;  FIPS 
PUB  87,  Guidelines  for  ADP  Contingency 
Planning;  and  FIPS  PUB  102,  Guideline 
for  Computer  Security  Certification  and 
Accreditation. 

25.  Section  201-8.111-2  is  added  to 
read  as  follows: 

§201-e.111-2    FIPS  PUB  81,  Data 
Encryption  Standard  (DES)  Modes  of 
Operations. 

(a)  FIPS  PUB  81  defines  four  modes  of 
operation  that  shall  be  used  with  the 
Data  Encryption  Standard  (DES) 
described  in  FIPS  PUB  46.  These  modes 
specify  how  sensitive  computer  data 
will  be  encrypted  (cryptographically 
protected)  and  decrypted  (returned  to 
original  form).  This  standard  shall  be 


used  by  Federal  agencies  when 
acquiring  equipment  or  services  that 
implement  the  DES  in  accordance  with 
the  provisions  df  §  201-8.105-15(a). 

(b)  FIPS  PUB  81  specifies  the 
recommended  modes  of  operation  for 
the  DES  but  does  not  contain 
requirements  for  their  secure 
implementation  in  particular  I 
applications.  This  standard  anticipates 
the  development  of  a  set  of  application 
standards  to  achieve  this  objective. 

(c)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  issued  on  or  after  the 
effective  date  of  FIPS  PUB  81  is:  ■ 

Modes  of  Operation — Data  Encryption 

(APR  84  FIRMR) 

Equipment  and  services  offered  as  a  result 
of  this  requirement  that  implement  the  Data 
Encryption  Standard  (FIPS  PUB  46)  and  that 
are  intended  for  use  in  the  cryptographic 
protection  of  sensitive  but  unclassified 
computer  data,  shall  use  one  or  more  of  the 
modes  of  operation  specified  in  FIPS  PUB  81. 

(End  of  requirement  statement) 

26.  Section  201-8.111-3  is  added  to 
read  as  follows: 

§  201-8.111-3    FIPS  PUB  112,  Password 
Usage. 

(a)  FIPS  PUB  112  specifies  basic 
criteria  for  two  different  uses  of 
passwords  in  an  ADP  system:  personal 
identity  authentication  and  data  access 
authorization.  The  standard  does  not 
require  the  use  of  passwords  in  an  ADP 
system  for  either  purpose,  but 
establishes  the  criteria  for  the  design, 
implementation,  and  use  of  a  password 
system  in  those  systems  where 
passwords  are  used.  When  passwords 
are  used,  they  should  be  used  in 
accordance  with  the  standard. 

(b)  The  agency's  designated  security 
officer  is  responsible  for  the  security  of 
a  computer  system,  and  shall  specify 
any  additional  security  criteria  for  a 
computer  system  over  and  above  the 
criteria  in  the  standard.  The  security 
officer  shall  prepare  a  Password  Usage 
Compliance  Document,  as  set  forth  in 
FIPS  PUB  112,  for  each  system  requiring 
the  use  of  a  password  system.  The  use 
of  cryptography  to  generate  or  transmit 
passwords  for  access  to,  or 
authentication  of,  classified  information 
requires  prior  review  and  approval  of 
the  National  Security  Agency. 

(c)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitaticHis,  is: 

Computer  Systems  Password  Usage 

(DEC  86  FIRMR) 

If  a  requirement  is  set  forth  elsewhere  in 
this  requirements  document  for  the  use  of 
passwords  to  authenticate  users  of  an  ADP 
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system  or  to  authorize  access  to  data  in  the 
system,  the  systems,  equipment,  and/or 
services  provided  to  satisfy  that  requirement 
must  be  in  conformance  with  RPS  PUB  112. 
(End  of  requirement  statement) 

27.  Section  201-8.111-4  is  added  to 
read  as  follows: 

§201-8.111-4    FIPS  PUB  113,  Computer 
Data  Authenticatioa 

(a)  FIPS  PUB  113  specifies  a  Data 
Authentication  Algorithm  (DAA)  which 
may  be  used  to  detect  unauthorized 
modifications  of  data  both  intentional 
and  accidental.  The  standard  is  based 
on  the  algorithm  specified  in  FIPS  PUB 
46,  (Data  Encryption  Standard]  and  is 
compatible  with  both  the  Department  of 
the  Treasury's  Electronic  Funds  and 
Security  Transfer  Policy  and  the  ANSI 
Standard  for  Financial  Institution 
Message  Authentication,  ANSI  X9.9- 
1982. 

(b)  FIPS  PUB  113  shall  be  used  by 
Federal  organizations  whenever  a 
determination  is  made  that 
cryptographic  authentication  is  needed 
for  the  detection  of  intentional 
modiHcations  of  data,  unless  the  data  is 
classified  according  to  the  National 
Security  Act  of  1947,  as  amended,  or  the 
Atomic  Energy  Act  of  1954,  as  amended. 
Equipment  approved  for  the 
cryptographic  authentication  of 
classified  data  may  be  used  in  lieu  of 
equipment  meeting  this  standard. 
Approval  of  a  waiver  is  not  required  in 
this  case;  however,  the  authorizing 
agency  official  shall  determine  that  the 
alternative  cryptographic  authentication 
system  used  for  classified  data  and 
being  substituted  for  the  provisions  of 
FIPS  PUB  113  performs  at  least  as  well 
as  those  specified  in  this  standard. 

(c)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is: 

Computer  Data  Authentication 
(DEC  86  FIRMR) 

If  a  requirement  is  set  forth  elsewhere  in 
this  requirements  document  that 
cryptographic  authentication  is  required  for 
the  detection  of  unauthorized  modification  of 
data  and  that  data  is  not  classified  according 
to  the  National  Security  Act  of  1947,  as 
amended,  or  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  systems,  equipment,  and/or 
services  provided  to  satisfy  this  requirement 
must  be  in  compliance  with  FIPS  PUB  113. 

If,  as  the  result  of  requirements  set  forth 
elsewhere  in  this  requirements  document,  a 
separate  capability  is  offered  to  provide 
cryptographic  authentication  for  the  detection 
of  unauthorized  modification  of  data 
classified  according  to  the  National  Security 
Act  of  1947,  as  amended,  or  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  this 
separate  capability  is  also  to  be  used  for  the 
detection  of  unauthorized  modification  of 
unclassified  data,  the  systems,  equipment. 


and/or  services  provided  to  satisfy  that 
requirement  must  perform  as 
comprehensively  as  those  specified  in  FIPS 
PUB  113. 
(End  of  requirement  statement) 

28.  Section  201-8.112-17  is  added  to 
read  as  follows: 

§201-8.112-17     FED  STD  1033, 
Telecommunications:  Data  Communication 
Systems  and  Services — User-Oriented 
Performance  Parameters. 

(a)  FED-STD  1033  adopts  American 
National  Standard  ANSI  X3.102-1983 
that  defines  21  data  communication 
performance  parameters  that  are 
applicable  to  all  classes  of  data 
communication  systems  independent  of 
topology,  protocol,  code,  or  other  design 
characteristics.  The  standard 
establishes  a  uniform  means  of 
specifying,  assessing  and  comparing  the 
performance  of  data  communication 
systems  and  services. 

(b)  FED  STD  1033  shall  be  used  by  all 
Federal  departments  and  agencies  in 
specifying  the  performance  of  data 
communication  systems  and  services  as 
perceived  by  end  users.  User 
specifications  may  define  values  either 
for  all  ANSI  X3.102-1983  parameters  or 
for  a  subset  determined  by  the  user 
application  and  the  expected  system  or 
service  characteristics.  Use  of  the 
standard  in  performance  measurement 
is  not  required  in  applications  where  the 
expected  cost  of  measuring  the 
parameter  values  exceeds  the  expected 
benefits. 

(c)  The  standard  terminology  for  use 
in  requirements  documents,  including 
solicitations,  is: 

Applicability  of  FED-STD  1033 

(DEC  86  HRMR) 

Performance  specifications  and  equipment, 
systems,  and  services  acquired  to  measure, 
evaluate,  or  monitor  systems  performance 
based  on  the  parameters  specified  elsewhere 
in  this  requirements  document  [insert 
reference  here)  shall  comply  with  FED-STD 
1033. 
(End  of  requirement  statement) 

PART  201-1 1— COMPETITION 

1.  The  authority  citation  for  the  part  is 
revised  to  read  as  follows: 

Authority:  Sec.  205  (c),  63  Stat.  390:  40 
U.S.C.  486(c)  and  Sec.  101(f).  100  Stat.  2128;  40 
U.S.C.  751(f). 

2.  Section  201-11.002-1  is  amended  by 
revising  the  introductory  statement  in 
paragraph  (b)  to  read  as  follows: 

§201-11.002-1     Use  and  documentation  of 
specific  make  and  model  specifications. 

4  *  *  «  * 

(b)  The  use  of  a  specific  make  and 
model  specification  is  considered  to  be 
other  than  full  and  open  competition 


and  must  be  certified,  justified,  and 
approved  in  accordance  with  FAR  6.303 
and  6.304,  notVKrithstanding  the  existence 
of  more  than  one  responsible  source. 
The  identification  of  the  statutory 
authority  permitting  other  than  full  and 
open  competition  is  required  to  be 
included  in  the  justification  (see  FAR 
6.303-2(a)(4)).  For  these  information 
resources  acquisitions,  the  statutory 
authority  citation  is:  40  U.S.C.  759(g},  as 
amended  by  Pub.  L.  99-500. 


PART  201-30— MANAGEMENT  OF  ADP 
RESOURCES 

1.  The  table  of  contents  of  Part  201-30 
is  amended  by  reserving  §  201-30.018-3, 
adding  an  entry  for  §  201-30.019:  and  the 
authority  citation  for  the  part  is  revised 
to  read  as  follows: 

Sec. 

201-30.018-3    [Reserved] 
201-30.019    Compiler  validation  testing. 
Authority:  Sec.  205(c),  63  Stat.  390:  40 
U.S.C.  486(c)  and  Sec.  101(f).  100  Stat.  2128:  40 
U.S.C.  751(f). 

2.  Section  201-30.018-3  is  removed 
and  reserved  to  read  as  follows: 

§201-30.018-3    (Reserved] 

3.  Section  201-30.019  is  added  as 
follows: 

§  201-30.019    Compiler  validation  testing. 

The  Institute  for  Computer  Sciences 
and  Technology  (ICST)  of  the  National 
Bureau  of  Standards  validates  compilers 
which  are  acquired  by  the  Federal 
Government,  utilized  in  the  performance 
of  ADP  services  for  the  Federal 
Government,  or  are  used  to  develop 
computer  programs  for  the  Federal 
Government.  The  validation  tests 
determine  whether  the  compiler  being 
tested  implements  the  elements  of  the 
Federal  processing  standard  language  to 
which  the  compiler  relates  (see  §  201- 
8.109].  Agencies  should  contact  the  ICST 
for  further  information,  telephone  (301] 
975-3247  or  FTS,  975-3247.  Address: 
National  Bureau  of  Standards,  Institute 
for  Computer  Sciences  and  Technology. 
Software  Standards  Validation  Group, 
Building  225,  Room  A266,  Gaithersburg, 
MD  20899. 

PART  20 1-34- ADP  SUPPORTING 
ACTIVITIES 

1.  The  table  of  contents  of  Part  201-34 
is  amended  by  revising  §  201-34.003; 
and  the  authority  citation  for  the  part  is 
revised  to  read  as  follows: 


BEST  COPY  AVAILABLE 
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§  20 1  -34.003    Compiler  validation  testing. 

Authority:  Sec.  205  (c),  63  Stat.  390;  40 
U.S.C.  486(c)  and  Sec.  101(0, 100  Stat.  212B:  40 
U.S.C.  751(0. 

2.  Section  201-34.003  is  revised  as 
follows: 

§  201-34.003    Compiler  validation  testing. 

(a)  The  Institute  for  Computer 
Sciences  and  Technology  (ICST)  of  the 
National  Bureau  of  Standards  validates 
compilers  which  are  acquired  by  the 
Federal  Government,  utilized  in  the 
performance  of  ADP  services  for  the 
Federal  Government,  or  used  to  develop 
computer  programs  for  the  Federal 
Government. 

(b)  On  behalf  of  Federal  agencies, 
vendors,  and  the  public,  the  ICST 
publishes  a  quarterly  Certified  Compiler 
List  of  those  compilers  that  are  currently 
validated  for  Federal  processing 
standard  languages.  The  latest  list  may 
be  obtained  by  contacting  the  ICST  at 
(301)  975-3247  or  FTS,  975-3247. 

(c)  Section  201-8.109  provides 
guidance  relative  to  compiler  vahdation 
policies  and  procediu^s.  Section  201- 
30.019  reminds  Federal  ADP  resource 
managers  of  the  need  for  compiler 
validation. 

Dated:  March  9, 1987. 
T.C.  Golden, 

Administrator  of  General  Services. 
[PR  Doc.  87-6835  Filed  3-27-87;  8:45  amj 

BiLUNG  COOE  W20-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Parts  121, 122,  and  123 

National  Guidelines  for  Health 
Planning;  Health  Systems  Agencies; 
State  Health  Planning  and 
Development  Agencies 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Final  rule. 

SUMIMARY:  This  rule  rescinds  Parts  121, 
122,  and  123  of  Title  42  Code  of  Federal 
Regulations.  These  three  Parts  are 
rendered  obsolete  by  Pub.  L  99-660 
which  repeals  Title  XV  of  the  Public 
Health  Service  Act,  effective  January  1, 
1987.  Provisions  of  the  HoUings 
Amendment  which  govern  the 
expenditure  of  health  planning 
carryover  funds  will  remain  in  effect 
through  September  30. 1987.  Section  701 
(b)  of  Pub.  L  99-660  indicates 
congressional  intent  that  the  "Hollings 
Amendment"  continue  to  have  effect, 
notwithstanding  the  repeal  of  Title  XV. 


Grantees  operating  under  the  terms  of 
the  "Hollings  Amendment"  will  continue 
to  be  governed  by  the  regulations  in 
effect  at  the  time  the  grants  were 
awarded. 

EFFECtiVE  DATE:  Rescission  is  effective 
on  March  30,  1987. 
ADDRESS:  Bureau  of  Resources 
Develt^ment,  5600  Fishers  Lane,  Room 
8A-52.  Rockville,  Maryland  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Roger  McClung,  (301)  443-^273. 

List  of  Subjects  in  42  CFR  Parts  121, 122, 
and  123 

Heabh  planning.  Health  care. 

Accordingly,  the  Assistant  Secretary 
for  Health  of  the  Department  of  Health 
and  Human  Services,  with  approval  of 
the  Secretary,  is  rescinding  42  CFR  Parts 
121, 122.  and  123. 

Dated:  February  6, 1987. 
Robert  E.  Windom. 
Assistatt  Secretary  for  Health. 

Approved:  March  17, 1987. 
Otis  R.  Bowen, 
Secret(^. 

For  iie  reasons  set  forth  in  the 
preamble.  42  CFR  Chapter  I.  Subchapter 
K  is  revised  as  follows: 

1.  The  heading  of  42  CFR  Subchapter 
K  is  revised  to  read: 

Sut>chapter  K— Health  Resources 
Development 

PART  121-{REM0VED] 

2.  Part  121  is  removed. 

PART  122— {REMOVED] 

3.  Part  122  is  removed. 

PART  123— [REMOVED] 

4.  Part  123  is  removed. 

(Pub.  L.  99-600, 100  Stat.  3354  et  seq.) 
[FR  Doc.  87-6901  Filed  3-27-87;  8:45  am) 

BILLING  COOE  4160-15-M 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
IDoclcet  No.  FEMA  6747] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  dates 


listed  within  this  rule  because  of  non- 
compliance with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn' 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  third  column. 

for  further  information  contact: 

Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59 
et  seq.).  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurande  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  v«riU  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
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flood  map,  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  my  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  may  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C 
553(b]  are  impracticable  and 


unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified  Each  community  receives  a  6- 
month,  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  dale.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
6G5(b),  the  Administrator,  Federal 
Insurance  Administration.  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 


community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority  42  US.C  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


§  64.6    List  of  eHgibl«  communities. 


Stale  and  location 

Community 
No 

Effective  dates  of  autttonzation/cancellation  ol  sale  of  Hood 
insurance  m  communily 

Special  nnori  Hazard  areas  idenmed 

Date' 

Vermont    Johnaon.    vMage    ol.    Lamoille 
County 

5002320 

June  10  1975  Emerg-  Feb  1   1979  Reg    Apr  3  1967  Susp    .. 

fifii    &.  1974,  Feb    1,  1979  and  Apr    3, 
1967 

Apr  3  1867 

RaokMll 

New  York: 

Essex,  town  of.  Essex  County 

361149C 
360821D 

Feb  U.  1977.  Emerg.;  Apr  3.  1987,  Reg..  Apr  3,  1987,  Susp 

Apr  11.  1975,  Emerg;  May  25.  1984  Reg.:  Apr  3.  1967.  Susp 

Dec  20   1977  Apr  3   1987           .    .    . 

Do 

FramorM.  town  ot.  Sullivan  County 

May  31.  1974,  Sepl  19.  197S  and  Apr.  3, 

Do. 

Puerto   Rico:    CommonweaHti    ot    Puerto 

720000 

July  16, 1B7t.  Efliog.;  Aug.  15.  1876,  Rag.:  Apr.  3.  1967,  Susp 

1987 
Aug  1,  1978,  Aug  15.  1980,  July  2,  1961. 
July  19.  1962.  Sept    16,  1982,  Apr.  3. 
1964  and  Aug  5.  1986 

Do 

Rico 

iMQlon  ill 

Delaware: 

New    Castle,    city    ol.    New    Castle 

County 
Newport  town  of.  New  Castle  County  .. 

100026B 
100064C 

June  6,  1970.  Emerg  ;  Dec  26.  1975.  Reg.,  Apr  3,  1987,  Susp 

May  28.  1974.  Emerg..  June  15.  1978,  Reg  :  Apr  3.  1987.  Susp 

Dec   26.  1975,  July  1,  1974  and  Apr.  3. 

1987 
Dec  20,  1974,  June  15,  1976  and  Apr  3, 

1967 
Jan    3,  1975,  Aug    22,   1960,  Sept    24, 

1964  and  Apr  3,  1967 
Feb    15,   1974,  Apr    9,   1976  and  Apr    3, 

1967 

Da 

Do 

Pennsylvania:   Norttiampton,   township  ol. 

Sornarsel  County. 
West  Virginia:   Elkms,   city  ol.    Ranrtntph 

County 

422S20C 

540177D 

Feb.  10,  1976,  Emerg:  Sept  24,  1984,  Reg:  Apr.  3,  1967  Susp 

Nov  8,  1974,  Emerg.:  Apr.  3,  1987.  Rag.,  Apr.  3,  1967.  Susp 

Do 
Do 

Region  VI 

Arkansas:  BaM  Knob,  dly  ol.  WhKe  County 

0502220 

Sept  19,  1975  Emerg.:  Apr.  3,  1987,  Reg.:  Apr  3  1967.  Susp 

Mar.  8,  1974.  Jan    16.  1976  and  Apr   3. 

Do 

Raglan  va 

Mosourt  Miner.  vMage  ol.  Scott  County 

290687C 

July  24  1975,  Emerg   Dec  21   1964  Reg   Apr  3  1967  Suap 

1967 

July  30.  1976,  Jan  9,  1979,  Dec  21.  1964 
and  /V  3.  1967. 

Do 

2305t2A 

Apr  25  1975  Emerg    Apr  3  1967  Rag.'  Apr  3  1967  Suap 

Apr  3.  1967 _.._     

Apr  3,  1966. 

Region  va 

Kansas:    Council    Grove,    city   ol.    Moms 

200234B 

Mar.  7,  1975.  Emerg.:  Apr.  3.  1987.  Reg.:  Apr  3.  1967.  Susp 

n«c   26.  1973.  Oct   31.  1975  and  Apr   3. 
1967 

Apr  3,  1967. 

County 

'  Certain  federal  aasislanca  no  ksnger  available  in  special  flood  hazard  areas. 

Code  lor  readiig  fifth  cotuma  Emerg— Emergency,  Reg — Regular,  Susp. — Suspension 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

Administration. 

(FR  Doc.  87-6883  Filed  3-27-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclcet  No.  74-14;  Notic*  SO] 

Federai  Motor  Vehicles  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

summary:  Standard  No.  208,  Occupant 
Crash  Protection,  provides  for  the 
phased-in  implementation  of  an 
automatic  restraint  requirement  for  the 
front  outboard  seats  in  passenger  cars, 
beginning  on  September  1, 1986,  with 
full  implementation  to  take  place  on 
September  1, 1989.  To  encourage  the 
development  of  a  variety  of  automatic 
restraint  systems,  the  standard  provides 
that  a  manufacturer  that  installs  a  non- 
belt  automatic  restraint  system,  such  as 
an  air  bag  system,  at  the  driver's  seating 
position  and  a  manual  lap/shoulder  belt 
at  the  front  right  passenger  seating 
position  will  receive  credit  for  producing 
one  automatic  restraint-equipped 
passenger  car  ("one  car  credit")  during 
the  phase-in  period. 

In  response  to  a  petition  from  the  Ford 
Motor  Company,  NHTSA  proposed 
amending  Standard  No.  208,  Occupant 
Crash  Protection,  to  extend  the  current 
one  car  credit  beyond  the  phase-in 
period.  Today's  fmal  rule  amends 
Standard  No.  208  to  provide,  until 
September  1, 1993,  a  one  car  credit  to  a 
manufacturer  that  produces  a  car  with  a 
non-belt  automatic  restraint  system  for 
the  driver  and  a  dynamically-tested 
manual  lap/shoulder  belt  for  the  right 
front  passenger. 

The  limited  extension  adopted  in 
today's  final  rule  will  not  affect  the 
requirement  that  all  cars  have  automatic 
restraints  beginning  September  1, 1989. 
It  only  means  that  manufacturers  can 
meet  that  requirement  by  installing  a 
non-belt  system  for  the  driver  position, 
where  almost  three-quarters  of  the  front 
seat  fatalities  occur,  and  a  dynamically- 
tested  manual  lap/shoulder  belt  for  the 
right  front  passenger  in  vehicles  that 
receive  a  one  car  credit  beyond 
September  1, 1989. 

The  agency  believes  that  a  several 
year  extension  is  warranted  by  the 
various  technical,  engineering  and 
supplier  resource  problems,  identified 
by  Ford  and  other  vehicle  manufacturers 
and  automatic  restraint  system 


suppliers,  that  currently  hinder  the 
wide^read  installation  of  full-front 
(driver  and  passenger)  air  bag  systems. 
Today's  final  rule  will  encourage  the 
orderly  development  and  production  of 
passenger  cars  with  full-front  air  bag 
systems.  The  agency  decided  that  the 
availability  of  the  one  car  credit  should 
be  limited  to  the  time  necessary  to 
complete  the  development  and 
installation  of  passenger  side  air  bag 
systems,  which  the  agency  believes 
should  be  September  1, 1993.  (Readers 
are  referred  to  a  termination  of  a 
rulemaking  document  concerning  the 
automatic  restraint  requirements  for 
convertibles  published  elsewhere  in 
today's  Federal  Register)." 
DATE$:  Effective  dates:  March  30, 1987. 
This  rule  effects  vehicles  manufactured 
on  or  after  September  1, 1989,  and  until 
September  1. 1993.  Petitions  for 
reconsideration  must  be  filed  with  the 
agency  by  April  29, 1987. 

ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
numbers  of  this  notice  and  be  submitted 
to:  Administrator,  Room  5220,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

FOR  njRTHER  INFORMATION  CONTACT: 

Dr.  Richard  Strombotne,  Chief, 
Crashworthiness  Division,  National 
Highway  Traffic  Safety  Administration, 
Room  5320,  NRM-12,  400  Seventh  Street. 
SW.,  Washington,  DC  20590  (202-366- 
2264). 

SUPPtEMENTARY  INFORMATION: 

Baclcgroimd 

On  July  11. 1984  (49  FR  28962),  the 
Department  of  Transportation 
announced  its  decision  on  occupant 
crash  protection.  The  decision  provided 
for  the  phased-in  implementation  of  an 
automatic  restraint  requirement  for  the 
front  outboard  seats  in  passenger  cars, 
beginning  on  September  1, 1986,  with 
full  implementation  to  take  place  on 
September  1, 1989.  To  encourage  the 
development  of  innovative  automatic 
restraint  systems,  the  July  1984  decision 
also  provided  that  manufacturers  that 
installed  a  non-belt  automatic  restraint 
system,  such  as  an  air  bag  system,  for 
the  driver  and  any  type  of  automatic 
restraint  for  the  right  front  passenger 
during  the  phase-in  period,  would 
receive  credit  for  producing  1.5 
automatic  restraint-equipped  vehicles. 
The  decision  also  provided  that  if  two- 
thirds  of  the  population  of  the  United 
States  were  covered  by  effective  safety 
belt  use  laws,  which  meet  certain 


minimum  requirements,  by  April  1, 1989, 
then  the  automatic  restraint  requirement 
would  be  rescinded.  Subsequently,  on 
August  30. 1985  (50  FR  35233),  NHTSA 
adopted  an  amendment  providing  a  new 
one  car  credit  (versus  a  1.5  car  credit) 
for  a  driver-only,  non-belt  system  to 
encourage  the  early  introduction  of 
those  systems. 

On  November  25, 1986  (51  FR  42598), 
in  response  to  a  petition  for  rulemaking 
from  Ford  Motor  Co.,  NHTSA  proposed 
to  amend  Standard  No.  208  to  continue 
temporarily  the  one  car  credit  for  driver- 
only,  non-belt  automatic  restraint 
systems  after  September  1, 1989.  The 
notice  also  proposed  that  the  manual 
lap/shoulder  safety  belt  installed  for  the 
right  front  passenger  seat  in  those 
vehicles  would  have  to  pass  the 
requirements  of  Standard  No.  208  in  a  30 
mph  frontal  barrier  test. 

After  evaluating  the  issues  raised  by 
the  commenters,  NHTSA  has  decided  to 
adopt  the  proposed  amendments.  The 
information  provided  by  vehicle 
manufacturers  and  automatic  restraint 
system  si4)plier8,  which  is  discussed  in 
detail  below,  shows  that  adoption  of  a 
limited  extension  will  promote  the 
widespread  introduction  of  non-belt 
automatic  restraint  systems,  such  as  air 
bags,  for  both  the  driver  and  the 
passenger.  That  information  provided  by 
the  commenters  shows  that  there  are  a 
number  of  technical  issues  that  still 
need  to  be  resolved  before  widespread 
installation  of  passenger-side  air  bag 
systems  will  occur.  In  addition,  there  is 
a  need  for  additional  time  for  suppliers 
to  increase  their  production  capabilities 
for  both  driver  and  passenger  air  bag 
systems. 

The  limited  extension  adopted  today 
will  provide  the  additional  time  to 
resolve  those  technical  and  supply 
issues.  NHTSA  emphasizes  that 
adoption  of  today's  amendments  does 
not  change  the  fundamental  requirement 
of  Standard  No.  208  that  all  passenger 
cars  must  have  automatic  restraints  by 
September  1, 1989.  Today's  amendment 
means  that  manufacturers  can  meet  that 
requirement  by  installing  a  non-belt 
system  for  the  driver  position,  where 
almost  three-quarters  of  the  front  seat 
fatalities  occur.  To  provide  safety  belt- 
wearing  passengers  in  the  front  seat  of 
vehicles  receiving  a  one  car  credit  the 
same  level  of  protection  as  a  passenger 
in  an  automatic  belt  equipped  car,  the 
agency  has  also  adopted  a  requirement 
that  vehicles  must  pass  a  30  mph  barrier 
test  in  which  a  test  dummy  seated  at  the 
right  front  passenger  is  restrained  by  a 
lap/shoulder  belt.  .    . 
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Comments  on  the  Proposed  Extension 

There  was  widespread  support  among 
the  commenlers  for  the  proposed 
extension  of  the  one  car  credit.  The 
commenters  favoring  the  extension 
represented  a  wide-range  of  interests 
that  consisted  of: 

•  restraint  systems  suppliers  (Bendix 
Safety  Restraint  Division  of  Allied/ 
Automotive,  Breed  Corp.,  Romeo-Kojyo. 
Talley  Industries,  and  the  TRW  Vehicle 
Safety  Division), 

•  insurance  companies  and  their 
trade  associations  (Aetna,  American 
Insurance  Association,  National 
Association  of  Independent  Insurers. 
Nationwide  Insurance,  State  Farm 
Mutual  Automobile  Insurance  Co.  and 
its  outside  legal  counsel,  TTie  Travelers, 
and  United  Services  Automobile 
Association], 

•  research  and  other  organizations 
and  individuals,  (Insurance  Institute  for 
Highway  Safety,  National  Association 
of  Governors'  Highway  Safety 
Representatives,  Motor  Voters,  National 
Safety  Council,  New  Jersey's  Insurance 
Commissioner,  and  Ptofessor  Susan 
Baker  of  the  School  of  Hygiene  and 
Public  Health  of  the  Johns  Hopkins 
University), 

•  vehicle  manufacturers  and  their 
trade  associations  (American  Motors. 
Automobile  Importers  of  America. 
Chrysler,  Ford,  General  Motors,  Honda, 
Jaguar,  Mercedes-Benz,  Motor  Vehicle 
Manufacturers  Association,  Nissan, 
Porsche.  Saab,  Volkswagen,  and  Volvo). 

The  proposed  extension  was  opposed 
by  the  Center  for  Auto  Safety  and 
Robert  Phelps,  a  private  citizen.  The 
Pennsylvania  Department  of 
Transportation's  Center  for  Highway 
Safety  expressed  concern  about 
providing  protection  to  passengers  in 
cars  equipped  with  driver-only  air  bags 
and  urged  adoption  of  a  requirement 
that  cars  produced  beyond  September  1. 
1989  have  automatic  safety  belts  for  the 
right  front  passenger.  Finally,  the 
Massachusetts-based  Committee  to 
Repeal  the  Mandatory  Seatbelt  Law 
filed  comments  asking  the  agency  to 
reconsider  the  provision  in  Standard  No. 
208  that  the  automatic  restraint 
requirements  will  be  rescinded  if  two- 
thirds  of  the  U.S.  population  is  covered 
by  effective  safety  belt  laws.  The  issues 
raised  by  all  of  the  commenters  are 
discussed  below. 

Availability  of  Information 

In  its  comments,  the  Center  for  Auto 
Safety  (CFAS)  raised  questions  about 
whether  the  public  had  adequate 
information  about  the  Ford  petition  to 
be  able  to  file  meaningful  comments. 
CFAS  said  that  comments  could  not 


analyze  the  leadtime  issue  raised  by 
Ford  because  NHTSA  "has  refused  to 
release  the  bulk  of  information  filed  by 
Ford  in  support  of  its  petition."  CFAS's 
statement  is  not  correct.  After  Foni  filed 
its  original  petition,  NHTSA  identified  a 
number  of  issues  that  needed  further 
clarification,  including  the  technical 
problems  faced  by  Ford  and  the 
leadtime  necessary  to  provide 
passenger-side  non-belt  automatic 
restraints.  As  explained  in  the  NPRM  for 
this  rule,  the  agency  questioned  Ford 
about  these  issues  and  Ford  provided 
the  agency  with  additional  information. 
The  "bulk"  of  all  the  information 
provided  by  Ford  in  its  original  petition 
and  its  subsequent  filings  is  in  the  public 
record.  Of  the  more  than  20  pages  of 
information  filed  by  Ford  in  all  of  its 
submissions  to  the  agency  on  this 
rulemaking  action,  only  the  equivalent 
of  a  few  short  paragraphs  have  been 
withheld  by  the  agency  as  confidential 
information. 

The  limited  information  withheld  from 
the  record  concerns  the  specific 
production  volumes  and  models  on 
which  Ford  plans  to  introduce  driver- 
side  non-belt  automatic  restraints.  Since 
this  information  concerns  Ford's  future 
product  plans,  it  is  entitled  to 
confidential  treatment.  The  other 
material  in  the  public  docket  adequately 
describes  the  basis  for  Ford's  petition  to 
allow  the  public  to  comment.  "The 
agency  notes  that  none  of  the  other 
commenters  to  this  notice  raised  any 
objection  about  the  adequacy  of  the 
information  available  to  the  public. 

CFAS  also  urged  the  agency  to  seek 
additional  information  from  automatic 
restraint  system  suppliers  about 
leadtime  and  engineering  problems. 
CFAS  said  that  NHTSA  should  act  as 
the  Environmental  Protection  Agency 
did  in  1975  when  EPA  obtained 
additional  information  from  catalytic 
converter  suppliers  about  efforts  by 
vehicle  manufacturers  to  meet  the  air 
pollution  standard.  According  to  CFAS, 
EPA  did  not  grant  any  claim  for 
confidentiality  and  required  the  sworn 
testimony  of  suppliers.  NHTSA  does  not 
believe  that  such  action  is  necessary.  In 
this  case,  suppliers  of  automatic 
restraint  systems  representing  the 
majority  of  the  restraint  system  market 
have  already  voluntarily  filed  comments 
with  the  agency  on  the  Ford  petition.  It 
is  in  the  economic  interest  of  those 
supphers  to  ensure  that  passenger-side 
air  bag  systems  are  installed  as  soon  as 
possible.  All  of  the  suppliers  supported 
grant  of  the  Ford  petition,  saying  that 
providing  additional  leadtime  will 
ensure  the  orderly  introduction  of 
passenger-side,  non-belt  automatic 
restraint  systems.  NHTSA  also  notes 


that  Ford,  in  its  latest  comments,  has 
provided  additional  information  on  its 
contractual  arrangements  with  its  air 
bag  suppliers.  Ford  said  that  it  "has 
committed  to  purchase  its  planned  1989 
and  1990  model  year  restraint  needs 
from  its  suppliers,  and  has  authorized 
expenditures  for  long  lead  tooling." 
Based  on  the  information  that  is  already 
in  the  public  record,  NHTSA  does  not 
believe  there  is  any  need  to  take  the 
action  suggested  by  CFAS. 

Credit  Promotes  Orderly  Introduction  of 
Air  Bags 

The  commenters  supporting  adoption 
of  the  proposed  amendment  repeatedly 
cited  the  value  of  the  one  car  credit  in 
promoting  the  orderly  introduction  of  air 
bag  systems.  Commenters  noted  that  the 
amendment  would  encourage  the 
installation  of  air  bags  for  both  the 
driver  and  the  pasenger.  For  example,  in 
addressing  the  beneficial  effect  of  the 
proposed  amendment  on  increasing 
driver-side  air  bags,  GM  said  that. 
"Currently,  a  manufacturer 
contemplating  airbag  technology  in  the 
near  term  must  concurrently  develop 
other  passenger  passive  restraint 
technology  if  he  is  to  avoid  the  risk  that 
passenger  airbag  technology  may  not  be 
available  by  the  end  of  the  passive 
restraint  phase-in  period.  With  the 
proposed  extension,  manufacturers  can 
move  forward  with  the  development  of 
driver  airbags  even  though  there  might 
be  uncertainty  regarding  the  availability 
of  a  passenger  airbag  design  by 
September  of  1989."  GM  also  addressed 
the  effect  of  the  proposal  on 
development  and  installation  of 
passenger-side  air  bags.  It  said,  as  did 
many  of  the  other  commenters,  that 
"(a]dditional  development  time  will 
greatly  increase  the  potential  for  an 
orderly  phase-in  of  passenger  airbags. 
The  additional  time  will  enable 
manufacturers  to  use  technical 
resources  efficiently  in  addressing 
passenger  airbag  performance  issues. 
With  this  incentive,  the  prospects  for  the 
wider  use  of  passenger  airbags  in  the 
1994  time  frame  will  be  increased 
significantly." 

In  the  November  1986  notice,  NHTSA 
noted  Ford's  plans  to  install  driver-side 
air  bag  systems  "in  the  majority  of  its 
North  American-designed  car 
production"  if  the  proposed  extension  is 
adopted.  The  agency  asked 
manufacturers  to  provide  information  on 
their  plans  for  adopting  non-belt 
systems  if  the  proposed  extension  of  the 
one  car  credit  was  adopted.  Two 
domestic  and  six  foreign  manufacturers 
provided  such  information  in  their 
comments. 
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Chrysler  said  that  it  has  re-evaluated 
its  automatic  restraint  plans,  in  part 
because  of  the  agency's  proposed 
extension  of  the  one  car  credit,  and  now 
plans  to  "install  driver  air  bags  in  most 
of  our  car  lines  by  the  1990  model  year." 
Chrysler  emphasized  that  to  meet  that 
goal  it  is  "making  the  largest 
commitment  of  manpower  and  resources 
that  we  have  ever  made  to  a  single 
safety  program."  CM  explained  that  it 
was  engaged  in  "an  on-going  review  of 
current  and  future  marketing  strategies" 
and  has  "every  expectation  that  our 
review  will  lead  to  a  significant  increase 
in  the  use  of  inflatable  restraint 
technology,"  if  the  agency  adopts  the 
proposed  extension.  In  its  comments, 
CM  said  it  has  two  current  air  bag 
programs;  one  to  develop  an  optional  air 
bag  for  the  1988  model  Oldsmobile  88 
and  another  program,  the  details  of 
which  are  confidential.  GM 
subsequently  filed  supplemental 
information  with  the  agency  concerning 
its  automatic  restraint  plans.  GM  said 
that  it  now  plans  to  produce  more  than 
500,000  driver  air  bag  systems  during  the 
1990  model  year.  GM  also  said  that  it  is 
conducting  engineering  and  resource 
studies  on  the  feasibility  of  installing 
driver-only  air  bag  systems  in  additional 
models.  It  said  that,  "If  these  additional 
programs  prove  to  be  feasible  and  are 
eventually  approved.  General  Motors' 
production  of  driver-air  bag  equipped 
vehicles  during  the  1992  model  year 
could  approach  3,000.000." 

In  its  comments,  Honda  said  it 
planned  to  introduce  driver-side  air  bags 
on  some  models  if  the  credit  is 
extended.  Honda  has  subsequently 
announced  that  it  will  offer  a  driver-side 
air  bag  as  an  option  on  one  of  its  Acura 
models  beginning  in  June  1987.  In  its 
comments,  Honda  also  said  that  it 
intended  to  introduce  passenger-side  air 
bag  systems  as  soon  as  the  technical 
problems  are  solved,  jaguar  said  that 
the  proposed  amendment  would  allow  it 
to  place  more  effort  on  its  driver  and 
passenger  side  air  bag  programs.  In 
response  to  an  inquiry  from  the  agency, 
both  Mercedes-Benz  and  Porsche 
indicated  that  they  were  proceeding 
with  their  passenger-side  air  bag 
programs.  Saab  said  that  it  had  a 
program  underway  to  develop  a  driver- 
side  air  bag  in  one  version  of  its  900  line 
and  plans  to  develop  driver  and 
passenger  air  bag  systems  for  both  of  its 
car  lines.  Volvo  said  that  its  plans  to 
install  a  driver  side  air  bag  plus  a  lap/ 
shoulder  belt  for  the  right  front 
passenger  side  on  all  its  cars  sold  in  the 
U.S.  after  September  1, 1989.  if  the  one 
car  credit  extension  is  adopted. 


In  the  November  1986  notice,  NHTSA 
also  atked  manufacturers  to  comment 
on  whether  adoption  of  the  proposed 
extension  would  delay  the  introduction 
of  paseenger-side  systems.  No  vehicle 
manufacturer  or  restraint  system 
supplier  indicated  that  adoption  of  the 
proposal  would  slow  the  development  of 
the  paBsenger  system.  Instead, 
manufacturers  indicated  they  were 
moving  forward  with  passenger  side 
programs  and  extension  of  the  one  car 
credit  would  assist  their  efforts.  CFAS, 
however,  asserted  that  adoption  of  the 
extension  would  discourage  efforts  by 
Mercedes,  Porsche  and  Jaguar  to 
provide  full-front  systems.  CFAS  asked 
the  agency  to  provide  an  incentive  to  the 
adoption  of  passenger-side  systems  by 
phasiog-in  an  automatic  restraint 
requirement  for  the  passenger  side. 
CFAS's  claim  that  adoption  of  the 
proposal  would  discourage  efforts  by 
Mercedes,  Porsche,  and  Jaguar  to  offer 
full  front  air  bag  systems  is  contradicted 
by  th«  comments  filed  by  those 
companies.  All  of  them  supported 
adoption  of  the  proposal  and  indicated 
they  were  proceeding  with  their 
passenger  side  air  bag  programs. 
Porsche  is  already  offering  a  full-front 
air  bag  system  on  its  1987  model  of  the 
944  Turbo. 

Volkswagen  urged  the  agency  to  base 
its  decision  on  a  policy  of  promoting  a 
variety  of  restraint  systems. 
Volkswagen  expressed  concern  that  a 
decision  to  extend  the  one  car  credit 
should  not  be  seen  as  the  agency 
favoring  a  specific  restraint  system 
design.  Such  a  position  would  work  to 
discourage  development  of  innovations 
in  other  passive  restraint  devices, 
Volkswagen  said. 

The  purpose  of  today's  amendment  is 
not  to  favor  one  restraint  system  design 
over  another.  As  discussed  in  the  July 
1984  final  rule  adopting  the  automatic 
restraint  requirement,  the  purpose  of  the 
original  1.5  car  credit  and  the 
subsequently  adopted  one  car  credit  is, 
as  Volkswagen  suggested,  to  promote 
the  installation  of  a  variety  of  automatic 
restraint  systems.  The  incentive 
provided  by  these  credits  will  mean  that 
a  range  of  different  automatic  restraint 
systems  such  as,  detachable  and  non- 
detachable  automatic  safety  belts,  air 
bags,  and  potentially,  built-in  safety  or 
other  new  technologies,  will  be 
available  to  the  consumer.  The  agency 
emphasizes  that  the  one  car  credit 
extended  today  is  available  to  any  non- 
belt  technology  that  can  meet  the 
performance  requirements  of  the 
standard.  The  temporary  extension  of 
this  credit  should  further  serve  to 
encourage  the  development  of  a  variety 


of  automatic  restraint  systems. 
Ultimately,  the  type  or  types  of 
automatic  restraints  that  prevail  in  the 
marketplace  will  be  determined  by  the 
choices  made  by  consumers. 

Technical  Issues 

The  November  1986  notice  requested 
manufacturers  to  comment  on  a  number 
of  technical  issues  concerning  passenger 
air  bag  systems  that  Ford  said  needed 
further  study.  In  their  comments,  vehicle 
manufacturers  and  restraint  system 
suppliers  agreed  that  there  are  a  number 
of  technical  issues  that  need  to  be 
resolved.  They  also  said  that  extension 
of  the  one  car  credit  will  assist  them  in 
solving  those  technical  issues.  For 
example.  Breed,  GM,  Honda,  Nissan, 
and  Volvo  said  that  the  infiation  of  an 
air  bag  system,  particularly  for  the 
passenger,  must  be  carefully  controlled 
so  as  not  to  create  any  undue  hazard  to 
out-of-poaition  occupants.  GM  said  that 
it  is  "hopeful  that  inflation  risks  to  out- 
of-position  occupants  will  be  solvable 
given  the  opportunity  to  proceed  in  an 
orderly  manner  to  gain  experience  with 
passenger  side  airbag  technology." 

In  its  comments,  Breed,  which  is  an 
air  bag  component  supplier,  said  that  it 
did  not  anticipate  technical  problems 
associated  with  the  sensors  used  to 
trigger  the  inflation  of  a  passenger-side 
air  bag.  Breed  did,  however,  point  out 
the  difficulties  associated  with 
developing  and  producing  an  inflator  for 
a  passenger-side  air  bag.  Breed  said 
"there  are  no  existing  passenger  side 
inflators  ai  production  at  this  time.  In 
general,  driver  side  inflators  will  be 
almost  identical  regardless  of  car         ^ 
models.  However,  passenger  side 
inflators  will  have  to  have  substantially 
different  capacities  depending  on 
particular  car  model."  Breed  also  said 
that  the  design  of  the  fabric  and  cover 
for  the  air  bag  are  also  important 
technical  issues  since  the  proper  design 
of  those  components  can  reduce  risks  to 
out-of-position  occupants. 

Volvo  and  Honda  said  that  additional 
time  is  needed  to  address  the  noise  level 
associated  with  a  full-front  air  bag 
system.  The  level  that  occurs  when  two 
air  bags  are  inflated  is  higher  than  that 
for  one  air  bag.  In  addition,  the 
passenger-side  bag  is  larger  and  thus 
more  gas  must  be  generated  to  inflate 
the  bag. 

Finally,  a  number  of  the 
manufacturers  said  that  installation  of 
passeng^-side  air  bag  systems  will 
bring  about  a  number  of  instrument 
panel  changes  that  will  require 
additional  leadtime  to  complete.  Volvo 
said  that  installation  of  an  air  bag 
system  in  the  instrument  panel  may 
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mean  that  the  glove  compartment  will 
have  to  be  relocated.  Honda  referred  to 
the  need  to  optimize  the  design  of  the 
knee  bolster  and  match  the  design  and 
material  of  the  deployment  door  and 
instrument  panel. 

NHTSA  emphasizes  that,  as  noted  by 
the  commenters.  the  technical  issues 
identified  by  Ford  and  others  are 
solvable,  if  manufacturers  have 
sufficient  time  to  design  and  develop 
approaches  to  each  of  the  issues.  As  the 
commenters  also  noted,  the  additional 
leadtime  provided  by  an  extension  of 
the  one  car  credit  will  assist  them  in 
addressing  those  issues. 

Safety  Effects 

The  November  1986  notice  and  the 
accompanying  preliminary  regulatory 
evaluation  contained  a  detailed 
discussion  of  the  safety  effects  of  the 
proposal.  The  notice  discussed  three 
independent  analyses,  one  by  NHTSA, 
and  the  others  by  Ford  and  IIHS,  all  of 
which  demonstrated  that  a  driver-side, 
non-belt  automatic  restraint  system 
combined  with  a  manual  lap/shoulder 
belt  for  the  passenger  provides 
substantial  safety  benefits.  No 
commenter  disagreed  with  the 
methodology  or  conclusions  of  the 
different  analyses.  In  supporting  the 
analyses,  Volvo  noted  that  the  analyses 
showed  that  the  usage  rate  for 
automatic  safety  belts  would  have  to  be 
at  least  60-70  percent  to  exceed  the 
benefits  of  a  driver-only  air  bag  system. 
Volvo  said  that  "(i)t  appears  unlikely 
that  such  high  usage  rates  will  be 
achieved  for  detachable  automatic  belts, 
at  least  initially.  Consequently,  a 
continuing  'one  car  credit'  appears  to 
present  no  negative  societal  safety 
effects."  Volvo  concluded.  Since  there 
was  no  objection  to  the  methodology  or 
conclusions  of  the  agency's  analysis, 
NHTSA  has  adopted  the  results  of  that 
analysis  in  its  final  regulatory 
evaluation. 

Although  it  did  not  address  the 
agency's  safety  analysis,  the 
Pennsylvania  Department  of 
Transportation's  Center  for  Highway 
Safety  (CHS)  expressed  concern  about 
providing  protection  to  passengers  in 
cars  equipped  with  driver-only  air  bags. 
It  urged  adoption  of  a  requirement  that 
cars  produced  beyond  September  1, 
1989,  have  automatic  safety  belts  for  the 
right  front  passenger.  Thus,  in  effect, 
CHS  urged  rejection  of  the  Ford  petition 
since  CHS  wants  automatic  protection 
for  both  the  driver  and  the  passenger 
after  September  1, 1989. 

NHTSA  shares  CHS"  concern  about 
protecting  both  the  driver  and  right  front 
passenger.  Before  proposing  an 
extension  of  the  one  car  credit,  NHTSA 


carefully  examined  the  safety  effects  of 
the  proposal,  including  the  effect  on 
front  seat  passengers.  Both  the  agency's 
preliminary  and  now  the  final  regulatory 
evaluation  show  that  a  driver-only  air 
bag  system  can  have  substantial  safety 
benefits.  In  fact,  safety  belt  usage  in 
cars  equipped  with  automatic  safety 
belts  for  the  driver  and  the  passenger 
must  exceed  60  percent,  before  the 
benefits  of  that  system  equal  the 
benefits  of  a  driver-only  air  bag  and  a 
manual  lap/shoulder  belt  for  the  right 
front  passenger. 

As  discussed  in  more  detail  in  the 
section  of  this  preamble  on  leadtime.  the 
information  provided  by  the 
manufacturers  shows  conducting 
simultaneous  engineering  programs  to 
develop  two  different  types  of  automatic 
restraints  for  the  same  seating  position 
is  difficult  to  do  with  their  available 
restraint  system  engineering  resources. 
The  agency  believes  that  the  limited 
extension  adopted  today  will  allow  the 
industry  to  concentrate  its  resources  on 
designing  and  developing  full  front  air 
bag  systems,  which  when  used  with  lap/ 
shoulder  belts,  have  the  greatest 
estimated  effectiveness  of  any  of  the 
automatic  restraint  systems  studied  by 
the  agency.  Thus,  because  a  driver-only 
non-belt  automatic  restraint  system  will 
provide  a  substantial  level  of  safety 
benefits  during  the  limited  extension, 
and  because  the  extension  will  promote 
the  development  of  even  more  effective 
full  front  automatic  restraint  systems, 
the  agency  believes  that  the  overall 
safety  benefits  justify  a  limited 
extension.  Thus.  CHS's  request  to 
require  automatic  safety  belts  for  the 
passenger  during  the  extension  is 
denied. 

NHTSA  does  not.  however,  agree  with 
Volvo  that  the  agency's  safety  analysis 
justifies  an  indefinite  extension.  The 
primary  purpose  of  the  limited  extension 
is  to  provide  manufacturers  with  more 
time  to  design,  develop,  and  produce 
passenger  side  air  bag  systems.  The 
agency's  analysis  shows  that  a  full-front 
air  bag  system  provides  additional 
benefits  than  does  a  driver-only  system. 
Thus,  the  agency  wants  to  limit  the 
extension  of  the  one  car  credit  to  the 
shortest  time  necessary  to  produce  those 
systems. 

Consumer  Acceptance  of  Dual  Systems 

One  issue  raised  in  the  November 
1986  notice  was  whether  it  was  a  viable 
option  for  manufacturers  to  provide 
driver-side  air  bags  and  passenger-side 
automatic  belts.  As  discussed  in  that 
notice,  Ford  said  that  such  an  option  is 
not  viable  for  two  reasons.  First,  it  does 
npt  have  the  engineering  resources  to 
conduct  parallel  air  bag  and  automatic 


belt  programs  for  the  same  seating 
position.  In  addition,  Ford  raised  the 
issue  of  possible  market  resistance  to 
such  a  combination.  The  notice 
requested  other  commenters  to  address 
this  issue. 

As  discussed  in  more  detail  in  the 
section  of  this  notice  on  leadtime  issues, 
the  manufacturers  addressing  the 
engineering  resource  problem  all 
expressed  concerns  similar  to  Ford's. 
The  commenters  also  provided 
additional  information  on  potential 
consumer  resistance  problems  to  dual 
automatic  restraint  systems  in  a  car. 
Only  Chrysler  said  that  it  was  planning 
to  install  driver  air  bags  and  passenger 
automatic  safety  belts.  Chrysler  said 
that  although  it  believes  such  "mixed 
systems  will  be  acceptable  in  the 
marketplace,"  it  is  "concerned  that  some 
prospective  vehicle  purchasers  may  not 
like  having  two  different  types  of 
restraints  for  the  front  seat."  GM  said 
that  while  it  has  not  conducted  any 
market  research  on  the  public 
acceptability  of  dual  restraint  systems,  it 
believes  that  "where  the  non-symmetry 
is  obvious  or  intrusive,"  consumers  will 
not  respond  favorably.  AMC  also  agreed 
that  for  esthetic,  styling,  and  other 
reasons  a  manufacturer  would  not  offer 
a  dual  system.  Honda  said  it  is  not 
considering  a  dual  system  since  the 
optimum  vehicle  body  structure  for  each 
type  of  restraint  system  is  different. 

Leadtime  Issues 

A.  Establishing  a  Supplier  Base 

In  the  November  1986  notice,  NHTSA 
noted  Ford's  concerns  about  the  need 
for  suppliers  to  increase  their  production 
capacities  and  to  gain  additional 
experience  with  the  mass  production  of 
air  bags.  In  their  comments,  vehicle 
manufacturers  and  equipment  suppliers 
expressed  the  same  concern.  As 
mentioned  in  the  November  notice, 
Talley  Industries,  which  has  been 
involved  in  developing  and  producing 
air  bag  inflators,  expressed  support  for 
the  proposed  extension.  Allied 
Automotive  also  supported  the  proposal 
commenting  that  a  prompt  decision  on 
whether  to  adopt  the  proposal  "will 
greatly  facilitate  engineering  and 
manufacturing  capacity  planning  for 
future  passive  restraint  systems  beyond 
the  scheduled  phase-in  period  since 
significant  differences  exist  between 
belt  and  non-belt  occupant  restraint 
systems  technology."  Volvo  commented 
that  there  will  be  only  three  or  possibly 
four  suppliers  of  air  bag  inflators  that 
have  the  capacity  to  produce  large  scale 
production  before  1989.  Volvo  said  that, 
"There  are  indications  that  even  these 
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suppliers  will  not  have  enough 
production  capacity  to  supply  inflators 
for  more  than  a  minor  part  of  the  total 
number  of  cars  produced  for  the  U.S. 
market." 

B.  Engineering  Resource  Problems 

The  November  1986  notice  discussed 
Ford's  concerns  about  the  engineering 
resource  problems  it  faces  in  having  to 
conduct  parallel  programs  to  develop 
passenger-side  air  bag  systems  and 
automatic  safety  belts.  In  its  comment, 
Ford  provided  new  information  on  the 
issue  of  its  engineering  resources.  Ford 
explained  that  since  filing  its  petition,  it 
has  been  conducting  parallel  restraint 
system  programs.  Ford  further  explained 
that  "because  of  the  acute  shortage  of 
l<nowledgeable  and  experienced 
engineers  and  test  and  development 
facilities  available  to  Ford  and  its 
suppliers,  and  because  Ford  wants  to  be 
able  to  provide  properly  designed 
driver-side  supplemental  air  bags  if  the 
extension  is  granted.  Ford  has  now 
discontinued  any  further  work  on  non- 
air  bag  passive  restraint  alternatives  for 
those  cars  which  would  be  equipped 
with  driver-side  supplemental  air  bag 
systems  if  the  agency  were  to  grant  the 
extension." 

Other  manufacturers  commenting  on 
this  issue  cited  similar  engineering 
resource  problems.  AMC  said  that  it 
could  not  divide  its  engineering 
resources  between  two  simultaneous 
restraint  system  development  programs. 
Chrysler  said  that  while  it  has  currently 
been  engaged  in  a  dual  development 
program— driver  air  bags  and  passenger 
automatic  belts — the  program  "is  taxing 
our  resources  beyond  our  capability." 
Chrysler  said  that  there  is  a  shortage  of 
trained  design/development  people  and 
it  has  had  to  use  an  outside  contractor 
to  meet  its  crash  testing  needs.  In  its 
comments,  UHS  said  that  it  has  "for 
months  been  in  contact  with  suppliers  of 
air  bag  components  across  the  country, 
and  they  confirm  that  the  capacity  is  not 
enough  at  present  to  provide  large 
numbers  of  air  bags  (especially  for  the 
passenger  side)  to  meet  a  1991 
deadline." 

Among  the  foreign  manufacturers, 
Jaguar  said  that  because  of  the  difficulty 
in  allocating  its  engineering  resources,  it 
will  have  to  concentrate  its  efforts  on 
developing  automatic  safety  belts.  It 
said  that  adoption  of  the  proposed 
extension  would  enable  ]aguar  to  place 
more  efforts  on  its  driver  and  passenger 
air  bag  systems.  Saab  said  that  it  does 
not  have  the  resources  to  develop  driver 
and  passenger  air  bags  simultaneously. 
Citing  the  need  to  develop  different 
systems  for  its  two  models,  Saab  also 
said  that  it  is  unlikely  that  it  can 


introduce  passenger  air  bags  by  the  1990 
model  year.  Finally,  Volvo  said  that  it 
agreed  with  Ford  about  the  difficulties 
of  concurrently  carrying  out  parallel 
restraint  system  development  programs. 
Volvo  observed  that  the  development  of 
a  driver  side  air  bag  system  and  a 
motorized  automatic  belt  could  require 
more  development  resources  than 
developing  a  full-front  air  bag  system. 

C.  Length  of  the  Extension 

1.  Support  for  Extension  Until 
September  1, 1993 

There  was  wide-spread  support  for 
the  proposal  to  extend  the  one  car  credit 
until  September  1, 1993.  The  commenters 
supporting  the  proposed  four-year 
extension  were:  the  American  Insurance 
Association,  Automobile  Importers  of 
America,  American  Motors,  Breed, 
Honda,  IIHS,  Mercedes-Benz,  Motor 
Vehicle  Manufacturers  Association, 
National  Association  of  Independent 
Insurers,  National  Association  of 
Governors'  Highway  Safety 
Representatives,  Nationwide  Insurance, 
National  Safety  Council,  Nissan,  Romeo- 
Kojyo,  Saab,  State  Farm  Mutual 
Automobile  Insurance  Company,  The 
Travelers,  United  Services  Automobile 
Association,  Volvo,  and  Volkswagen. 

Although  it  supported  the  four  year 
leadtime  proposal,  the  Automobile 
Importers  of  America  urged  the  agency 
"to  monitor  the  development  of 
passenger  air  bags  closely  and  be 
prepared  to  give  additional  leadtime,  if 
some  unforeseen  problems  arise." 
Likewise,  Honda  said  it  supported  the 
proposal,  but  said  that  it  could  not 
presently  estimate  whether  a  four  year 
period  is  sufficient  to  complete  the 
development  and  installation  of 
passenger-side  air  bags.  Honda  said, 
however,  that  it  "will  make  every  effort 
to  accomplish  this  goal."  Volvo,  while 
supporting  the  proposed  extension,  said 
that  the  one  car  credit  should  be 
retained  beyond  1993. 

Several  of  the  commenters  provided 
information  supporting  the  need  for  an 
additional  four  year  period  to  develop 
and  mass  produce  passenger-side  air 
bag  systems.  In  its  comments,  Breed 
identified  what  it  views  as  the  two 
major  leadtime  issues  associated  with 
passenger-side  air  bag  systems.  Breed 
said  that  the  first  issue  is  the  redesign  of 
the  instrument  panel  to  accommodate  an 
air  beg.  Breed  said  that  it  "may  be 
impractical  to  attempt  modification  of  at 
least  some  existing  car  models  to  accept 
passenger  side  air  bags.  As  a 
consequence,  we  believe  the  installation 
of  a  passenger  side  airbag  may  have  to 
coincide  with  the  coming  out  of  new  car 
models."  The  second  issue  is  the  time  to 


design  and  mass  produce  passenger-side 
systems.  Breed  said  that  it  needed 
approximately  one  to  two  years  to 
design  an  air  bag  system  and  needed 
another  two  years  to  tool  and  prepare 
production  components. 

GM  repeated  its  prior  estimate  that  it 
would  take  at  least  36  months  to 
incorporate  either  a  driver-only  or  full 
front  (driver  and  right  front  passenger) 
air  bag  system  into  existing  or  new 
vehicle  hnes  that  could  accommodate  an 
existing  air  bag  design.  GM  said  that  its 
36  month  estimate  did  not  include  the 
time  necessary  to  develop  the  design. 
GM  further  noted  that  the  bulk  of  its 
restraint  system  developers  are 
currently  working  on  automatic  safety 
belt  designs  and  the  remainder  are 
working  on  its  driver  air  bag  program. 
GM  said  because  of  this  commitment  of 
resources,  "no  significant  development 
of  a  passenger  airbag  could  be 
implemented  prior  to  1990." 

IIHS  also  addressed  the  design  and 
development  issue  involved  in 
determining  leadtime.  IIHS  said  that 
"Air  bags  aren't  modular  components 
that  can  simply  be  tacked  on  a  wide 
range  of  car  models.  Each  individual 
model  with  an  air  bag  system  requires  a 
separate  engineering  development  and 
crash  testing  program.  It  wouldn't  be 
responsible  to  place  the  phase-in  of  air 
bags  ahead  of  these  constraints." 

Finally,  State  Farm  addressed  the 
concern  that  the  extension  represents  a 
"delay"  in  the  phase-in.  Referring  to 
what  it  termed  "false  starts"  in  the 
implementation  of  automatic  restraints. 
State  Farm  said  "it  is  understandable 
that  the  oontemplated  modification  of 
the  passive  restraint  standard  may  be 
viewed  as  the  forerunner  of  yet  another 
delay  in  full  implementation  of  the 
standard.  Although  we  share  that 
concern,  we  believe  that  we  are  in  a 
new  era  of  awareness,  by  the  public  and 
the  manufacturers,  of  the  importance  of 
safety  generally  and  the  desirability  and 
utility  of  airbags  specifically.  This  has 
led  the  management  of  a  number  of 
manufacturers,  and  we  beheve  will  lead 
the  management  of  other  manufacturers 
to  conclude  that  airbags  will  meet  with 
public  approval  and  thus  lead  to 
widespread  use  at  quite  reasonable  unit 
costs." 

2.  Requests  for  Indefinite  Extension 

Several  vehicle  manufacturers  urged 
the  agency  not  to  place  a  time  limit  on 
the  extension  of  the  one  car  credit.  Ford 
said  that,  in  conjunction  with  its 
supplier,  it  had  "recently  defined  in 
concept  an  innovative  design  approach 
to  passenger-side  supplemental  air 
bags,"  but  it  added  it  has  "no  basis  now 
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for  saying  with  any  certainty  that  all 
design  and  supply  system  issues  will  be 
resolved  by  the  fall  of  1993."  Thus,  Ford 
requested  an  indefinite  extension  of  the 
one  car  credit. 

Ford  said  that  if  NHTSA  decided  to 
adopt  the  proposed  1993  effective  date, 
the  agency  should  "also  provide  for  a 
review  of  the  1993  passive  restraint 
requirement  to  take  place  during  the 
1990  calendar  year.  A  review  during 
1990  would  permit  inclusion  of  real 
world  passenger-side  air  bag 
experience,  yet  allow  time  to  complete 
design  work,  and  permit  the 
construction  of  facilities  and  tooling 
necessary  to  produce  passenger-side 
supplemental  air  bags  in  high  volume  by 
September  1993."  In  its  comments, 
Chrysler  also  supported  adopting  an 
indefinite  delay  at  this  time  and  urged 
NHTSA  to  re-examine  the  termination 
dale  issue  "in  the  1990  time  frame." 

NHTSA  does  not  believe  that  Ford 
and  Chrysler  have  provided  a  sufficient 
justi^cation  to  adopt  an  indefinite 
extension  of  the  one  car  credit.  NHTSA 
believes  that  there  are  sufficient 
technical  issues,  engineering  resource, 
and  supplier  capacity  problems  to 
justify  a  limited  extension  of  the  one  car 
credit.  However,  all  of  those  issues  are 
potentially  solvable  by  September  1993, 
and  manufacturers  and  suppliers 
uniformly  have  committed  themselves  to 
making  their  best  efforts  to  introduce 
full  front  air  bag  systems  by  that  date. 
The  agency  will  continue  to  monitor  the 
progress  of  vehicle  manufacturers  and 
suppliers  in  designing,  developing,  and 
mass  producing  full  front  air  bag 
systems.  As  new  issues  and  concerns 
arise,  NHTSA  fully  expects  that 
manufacturers  and  suppliers  will  bring 
them  to  the  agency's  attention.  At  that 
point,  if  there  is  additional  information 
available  about  the  nature  and  extent  of 
any  problems  and  their  solutions,  the 
agency  can  determine  whether 
additional  action  is  appropriate. 

3.  Request  for  Earlier  Effective  Date 

New  Jersey's  Insurance  Commissioner 
supported  the  proposed  extension  of  the 
one  car  credit.  He  did,  however,  express 
concern  about  the  proposed  September 
1993  effective  date  and  suggested 
adopting  a  shorter  leadtime.  He  also 
suggested  the  agency  phase-in  a 
passenger-side  air  bag  requirement  to 
ensure  that  vehicle  manufacturers 
steadily  increase  the  production  of  those 
systems.  Motor  Voters  made  a  similar 
request.  It  urged  that  manufacturers 
receiving  a  one  car  credit  be  required  to 
provide  full-front  air  bag  systems  for 
vehicles  manufactured  after  September 
1, 1991.  Robert  Phelps,  a  private  citizen, 
urged  the  agency  not  to  adopt  the 


proposed  extension,  arguing  that 
manufacturers  have  the  technology  to 
install  automatic  safety  belt  or  air  bag 
systems  by  September  1, 1969. 

CFAS  raised  a  number  of  issues 
related  to  the  leadtime  necessary  for 
producing  passenger-side  automatic 
restraint  systems.  CFAS  first  said  that 
the  Department's  July  1984  decision 
provided  sufficient  leadtime  to  produce 
non-belt  automatic  restraint  systems, 
such  as  air  bags.  In  addition,  CFAS  said 
that  historically  passenger-side  systems 
have  been  developed  before  driver-side 
air  bag  systems  and  thus  an  extension  is 
not  needed.  In  support  of  its  position 
that  passenger-side  systems  are 
available  now,  CFAS  cited  early  1970's 
research  into  passenger-side  air  bag 
systems  and  noted  that  the  first  CM  and 
Ford  air  bag  fleet  vehicles  had  full  front 
air  bag  systems.  CFAS  said  that  the 
supplier  problems  result  from  a  prior 
lack  of  commitment  to  air  bags  by  the 
industry  and  government.  It  specifically 
cited  the  decisions  by  Allied  Chemical 
and  Eaton  to  leave  the  air  bag  market  in 
the  1970's  as  examples  of  how 
government  and  industry  indecision  has 
resulted  in  supplier  problems.  CFAS 
also  said  that  because  of  marketplace 
pressures.  Ford  will  proceed  with  its  air 
bag  program,  regardless  of  whether  an 
extension  is  granted.  Finally,  CFAS  said 
that  if  an  extension  is  adopted,  NHTSA 
should  phase-in  the  requirement  for  a 
passenger-side  air  bag. 

NHTSA  agrees  with  CFAS  that  the 
requirement  that  all  cars  have  automatic 
restraints  by  September  1989  provides 
manufacturers  sufficient  time  to  install 
some  types  of  automatic  restraints,  such 
as  automatic  safety  belts.  NHTSA 
believes,  as  discussed  in  detail  earlier  in 
this  notice,  that  manufacturers  and 
suppliers  have  raised  valid  issues 
concerning  their  ability  to  provide  for 
the  wide-spread  introduction  of 
passenger-side  air  bags  by  September 
1989.  There  is  a  substantial  difference 
between  the  supplier  base  and 
engineering  resources  needed  for  the 
limited  introduction  of  full-front  air  bags 
on  full  size  cars  in  the  1970's  and  the 
planned  wide-spread  introduction  of 
full-front  air  bags  on  a  wide  variety  of 
car  sizes.  Whatever  the  historical 
reasons  for  the  lack  of  a  supplier  base, 
the  issue  that  faces  the  agency  is  that 
the  supplier  capacity  does  not  currently 
exist.  The  agency  has  been  presented 
with  good  faith  assurances  from 
manufacturers  and  suppliers  that  they 
have  begun  to  develop  the  necessary 
production  capabilities.  For  example. 
Ford  in  its  latest  comments  indicated 
that  it  has  already  made  commitments 
for  its  suppliers  to  begin  expending 


funds  on  long  leadtime  tooling.  NHTSA 
does  not  believe  that  these  commitments 
would  be  made  unless  the  agency  had 
proposed  extending  the  one  car  credit 
The  limited  extension  adopted  today 
will  further  promote  the  wide-spread 
introduction  of  both  driver  and 
passenger-side  air  bag  systems  and 
other  non-belt  systems. 

NHTSA  does  not  believe  it  is 
necessary  to  adopt  a  new  phase-in 
requirement  for  passenger-side  non-belt 
systems  and,  as  discussed  in  detail 
below,  does  not  believe  the  one  car 
credit  should  be  limited  to  cars  equipped 
with  air  bags.  The  information  provided 
by  the  vehicle  manufacturers  and 
suppliers  indicates  that  those 
manufacturers  that  plan  to  introduce 
passenger-side  non-belt  systems  have 
already  begun  the  initial  stages  of  the 
design  work.  The  commitment  of  the 
financial  and  engineering  resources  to 
the  necessary  design  and  development 
work  and  the  production  of 
manufacturing  facilities  will  serve  as  a 
sufficient  incentive  for  manufacturers  to 
ensure  that  the  Hnal  products  resulting 
from  those  efforts  will  be  placed  in  cars 
as  quickly  as  possible. 

Limit  Extension  to  Air  Bags  Only 

CFAS  urged  the  agency  to  limit  the 
one  vehicle  credit  to  cars  that  meet  the 
automatic  restraint  requirements  with 
an  air  bag  system.  In  particular,  CFAS 
said  the  one  vehicle  credit  should  not  be 
available  to  passive  interiors,  which 
CFAS  labeled  as  "unproven."  (Passive 
interiors  or  built-in  safety  is  an  occupant 
restraint  approach  that  CM  is 
examining.  The  approach  uses  structural 
changes  in  the  vehicles  and  increased 
padding  as  a  means  to  reduce  occupant 
injury.)  Motor  Voters  also  requested  the 
agency  to  limit  the  one  car  credit  to  cars 
that  have  driver-side  air  bags. 

NHTSA  agrees  with  CFAS  and  Motor 
Voters  that  air  bag  systems,  when  used 
in  conjunction  with  manual  lap/ 
shoulder  belts,  are  an  effective  restraint 
system.  However,  Standard  No.  208  sets 
performance  requirements  which  can  be 
met  by  a  variety  of  different 
technologies,  including  automatic  safety 
belts,  air  bags  and  built-in  safety.  If 
built-in  safety  or  other  types  of  non-belt 
systems  can  meet  the  performance 
requirements  of  the  standard,  then 
manufacturers  can  use  those  systems  at 
the  driver's  position  to  obtain  a  one 
vehicle  credit.  The  agency  beheves  there 
is  no  reason  to  limit  the  ability  of 
manufacturers  to  pursue  alternative 
automatic  restraint  systems,  such  as 
built-in  safety,  that  can  meet  the 
performance  requirements  of  the 
standard.  Thus,  NHTSA  is  not  adopting 
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the  limitation  suggestea  Dy  CFAS  and 
Motor  Voters. 

The  agency  notes  that  as  a  practical 
matter,  air  bags  appear  to  be  the  only 
non-belt  system  that  presently  meet  the 
performance  requirements  of  the 
standard.  In  its  comments,  GM  said  that 
"built-in"  safety  "is  not  practicable  for 
certifying  a  vehicle  or  any  seat  position 
to  the  current  FMVSS  208  passive 
restraint  requirements."  GM  said, 
however,  it  will  "continue  to  implement 
this  important  safety  concept  in  its 
vehicle  design  program." 

Dynamic  Testing  of  Manual  Lap/ 
Shoulder  Belts 

As  a  part  of  the  November  1986 
notice,  NHTSA  proposed  that  manual 
lap/shoulder  safety  belts  installed  at  the 
front  right  passenger's  seat  after 
September  1, 1989,  must  be  dynamically 
tested.  Only  a  few  commenters 
specifically  addressed  this  proposed 
requirement.  Noting  its  prior  support  for 
dynamic  testing  of  manual  lap/shoulder 
belts,  GM  urged  the  agency  to  adopt  the 
proposed  requirement.  GM  said  that, 
"While  uncertainties  exist  regarding  the 
correlation  of  the  laboratory  dynamic 
test  with  the  real  world,  with  such 
testing  the  consumer  will  have  the 
assurance  that  his  or  her  manual  belt 
system  will  have  met  the  same  level  of 
laboratory  performance  as  an  automatic 
belt  which  might  otherwise  have  been 
provided  in  the  vehicle."  CFAS, 
Chrysler,  and  Motor  Voters  also 
supported  the  proposed  dynamic  test 
requirement. 

In  its  comments.  Ford  urged  the 
agency  not  to  adopt  a  dynamic  test 
requirement  for  cars  equipped  with 
manual  lap/shoulder  belts.  Ford  said 
that  the  agency  has  relied  primarily  on 
New  Car  Assessment  Program  (NCAP) 
data  to  justify  the  need  for  dynamic 
testing.  Although  Ford  agreed  that  a 
dynamic  test  requirement  might  compel 
manufacturers  to  design  their  safety  belt 
systems  to  obtain  better  results  in  the 
NCAP  test.  Ford  said  that  NHTSA  has 
not  shown  that  safer  vehicles  would 
result  from  the  requirement. 

NHTSA  believes  that  the  proposed 
test  has  the  obvious  safety  benefit,  cited 
by  GM.  of  ensuring  that  a  passenger  in  a 
manual  belt  equipped  car  will  receive 
the  same  level  of  protection,  when  he  or 
she  wears  the  safety  belt,  as  a  passenger 
in  an  automatic  belt  equipped  car.  The 
agency  recognizes  that  there  are 
disagreements  about  the  precise 
correlation  of  the  results  obtained  in 
NCAP  and  other  laboratory  tests  to  real 
world  crashes.  One  of  the  reasons  it  is 
difficult  to  correlate  the  results  is  the 
relative  lack  of  data  on  real  world 

crashes  at  35  mph  involving  drivers  and 


passengers  wearing  safety  belts.  As 
usage  increases  due  to  safety  belt  use 
laws,  data  on  that  type  of  crash  should 
become  more  available.  In  addition, 
because  of  the  wide  variety  of  differing 
crashes  in  which  a  vehicle  can  be 
involved  in  the  real  world,  the  agency 
always  cautions  users  of  NCAP  test 
results  that  those  results  cannot  be  used 
to  predict  the  results  in  an  actual  crash. 
At  the  same  time,  the  NCAP  tests  do 
measure  the  ability  of  vehicles  to 
provide  important  head,  chest,  and  leg 
protection  in  a  standardized  frontal 
crash  test.  The  types  of  changes  made  to 
safety  belt  systems  and  vehicle  structure 
to  meet  the  proposed  30  mph  barrier 
test,  such  as  using  energy-absorbing 
safety  belt  webbing  and  ensuring  that 
safety  belt  retractors  lock  quickly  to 
hold  an  occupant  in  place,  should  also 
help  reduce  injuries  in  the  real  world. 
The  agency  is  thus  adopting  the 
proposed  dynamic  test  requirement. 

Denial  of  Two  Car  Credit 

As  a  part  of  the  November  1986 
notice,  NHTSA  announced  its  decision 
to  deny  separate  petitions  filed  by 
Porsche  and  IIHS  that  asked  the  agency 
to  provide  a  two  car  credit  to 
manufacturers  that  install  driver  and 
passenger-side  air  bag  systems  during 
the  phase-in  period.  In  denying  the 
petitions,  NHTSA  requested 
manufacturers  to  provide  additional 
information  to  the  agency  indicating 
how  they  would  make  use  of  a  two  car 
credit.  The  agency  said  that  if 
manufacturers  provided  sufficient 
information  to  refute  NHTSA's  reasons 
for  denQring  the  petition,  the  agency 
would  reconsider  its  denial. 

Only  two  manufacturers  specifically 
addressed  the  two  car  credit  issue. 
Chrysler  said  that  it  had  no  plans  to 
install  passenger-side  air  bags  during 
the  phase-in  period  and  the  grant  of  the 
Porsche/IIHS  petition  would  not  cause 
Chryslfer  to  change  its  plans.  Ford  was 
the  only  other  manufacturer  to  comment 
on  this  issue.  Ford  said  that  it  plans  to 
offer  a  passenger-side  air  bag  on  one  car 
line  during  the  1989  model  year.  Ford 
said  that  its  plans  "are  independent  of 
whether  such  cars  would  receive  a  1.5  or 
2.0  credit."  Since  there  is  no  new 
information  indicating  that  a  two  car 
credit  would  promote  the  introduction  of 
full-front  air  bag  systems,  NHTSA 
stands  by  it  denial  of  the  Porsche-IIHS 
petition. 

Public  Information 

In  its  comments,  the  National 
Association  of  Governors'  Highway 
Safety  Representatives  urged  the  vehicle 
industry  and  the  Department  of 
Transportation  to  market  aggressively 


the  availability  and  benefit  of  air  bag 
protection.  In  addition,  NAGHSR  urged 
manufacturers,  dealers,  and  the 
Department  to  disseminate  information 
to  the  public  about  automatic  restraint 
systems. 

NHTSA  recognizes  the  importance  of 
providing  consumers  with  information       , 
about  the  wide  range  of  available 
automatic  restraint  systems.  To  that 
end,  NHTSA  has  prepared  and  made 
available  to  the  public,  brochures  and 
other  information  describing  the  benefits 
of  different  types  of  automatic  restraint 
systems  and  explaining  how  they  work. 
For  example.  NHTSA  has  already 
distributed  more  than  150.000  copies  of 
two  new  pamphlets  on  automatic 
restraints  and  350,000  copies  of  a 
pamphlet  showing  parents  how  to  use 
child  safety  seats  with  the  new 
restraints. 

NHTSA  is  also  aware  of  manufacturer 
and  dealer  programs  to  promote 
awareness  of  automatic  restraints.  For 
example,  Ford  has  been  sponsoring 
"safety  days"  at  dealerships  around  the 
country  to  publicize  the  availability  of 
air  bags  and  their  new  automatic  belts. 
These  events  have  resulted  in  dealer 
orders  for  thousands  of  air  bag-equipped 
cars.  The  agency  encourages 
manufacturers  and  dealers  to  continue 
with  these  activities  during  the 
automatic  restraint  phase-in  period. 

Rescind  Safety  Belt  Use  Law  Provision 

The  Massachusetts-based  Committee 
to  Repeal  the  Mandatory  Seatbelt  Law 
filed  comments  asking  the  agency  to 
reconsider  the  provision  in  Standard  No. 
208  that  the  automatic  restraint 
requirements  will  be  rescinded  if  two- 
thirds  of  the  U.S.  population  is  covered 
by  effective  safety  belt  laws.  In  essence, 
the  Committee  said  that  safety  belt  use 
laws  are  unpopular  because  they  place  a 
burden  on  the  freedom  of  private 
citizens  and  thus  the  agency  should  not 
encourage  the  adoption  of  those  laws. 
The  agency,  on  August  30. 1985  (50  FR 
35233],  has  already  reviewed  and 
rejected  requests  such  as  the 
Committee's.  For  the  reasons  stated  in 
that  notice,  the  agency  is  rejecting  this 
request  as  well. 

Regulatory  Impacts 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291.  but  is 
significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
agency  hat  prepared  a  final  regulatory 
evaluation  describing  the  economic  and 
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other  effects  of  this  rulemaking  action, 
which  is  available  in  the  docket. 

As  mentioned  earlier  in  this  notice, 
the  preliminary  and  now  the  final 
regulatory  evaluation  shows  that  a 
driver-only  air  bag  system  with  a 
manual  lap/shoulder  belt  for  the  right 
front  passenger  can  have  substantial 
safety  benefits.  In  fact,  safety  belt  usage 
in  cars  equipped  with  automatic  safety 
belts  for  the  driver  and  the  passenger 
must  exceed  60  percent,  before  the 
benefits  of  that  system  equal  the 
benefits  of  a  driver-only  air  bag. 

NHTSA's  analysis  further  shows  that 
automatic  belt  usage  would  have  to  be 
greater  than  75  percent  to  exceed  the 
benefits  of  a  driver  and  passenger  side 
air  bag  system.  Thus,  the  agency 
believes  that  a  temporary  extension  of 
the  one  car  credit  for  driver-only 
systems  will  not  have  an  adverse  safety 
effect  and  will  provide  additional  time 
for  the  orderly  development  and 
installation  of  driver  and  passenger  air 
bag  systems.  Furthermore,  the  agency 
believes  that  the  amendments  adopted 
today  can  result  in  higher  levels  of 
safety.  The  agency  notes  that  vehicle 
manufacturers  that  are  currently  offering 
driver-only  air  bag  systems  are 
voluntarily  installing  lap/shoulder 
safety  belts  for  the  driver,  even  though 
they  could  install  only  a  lap  safety  belt. 
The  Final  Regulatory  Impact  Analysis 
done  for  the  Department's  July  1984 
occupant  protection  decision  estimated 
that  the  combination  of  a  lap/shoulder 
safety  belt  and  an  air  bag  system  would 
provide  the  highest  level  of  effectiveness 
in  reducing  fatal  and  moderate-to- 
critical  injuries  of  all  the  restraint 
systems  studied. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 


the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  full  regulatory  flexibility 
analysis. 

Few,  if  any,  passenger  car 
manufacturers  would  qualify  as  small 
entities  and  the  proposed  change  in  the 
credit  provision  should  not  have  a 
substantial  effect  on  small 
manufacturers.  The  changes  adopted 
today  will  provide  vehicle  man  facturers 
and  restraint  system  suppliers  with 
additional  leadtime  to  develop 
passenger-side  non-belt  systems.  The 
additional  leadtime  should  have  the 
effect  of  reducing  a  manufacturer's 
costs.  Small  organizations  and 
governmental  units  that  purchase  cars 
with  non-belt  automatic  restraint 
systems  would  be  affected  by  this  final 
rule.  However,  the  cost  effect  of  this 
final  rule  should  not  significantly  affect 
them,  since  the  potential  cost  reductions 
associated  with  the  changes  adopted 
today  should  not  be  significant. 

National  Environmental  Policy  Act 

IVfHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Paperwork  Reduction  Act 

This  rulemaking  action  does  not 
contain  any  information  collection 
requirements  that  must  be  submitted  to 
the  Office  of  Management  and  Budget 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act. 


List  of  Subjects  in  49  CFR  Part  5/1 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
§  571.208  of  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§  571 .208    Standard  No.  208,  Occupant 
Crash  Protection. 

2.  S4.1.4  is  revised  to  read  as  follows: 
S4.1.4    Passenger  cars  manufactured 

on  or  after  September  1,  1989.  Except  as 
provided  in  S4.1.5,  each  passenger  car 
manufactured  on  or  after  September  1, 
1989,  shall  comply  with  the  requirements 
of  S4.1.2.1.  Until  September  1. 1993.  each 
car  whose  driver's  designated  seating 
position  complies  with  the  requirements 
of  S4.1.2.1(a)  by  means  not  including  any 
type  of  seat  belt  and  whose  right  front 
designated  seating  position  is  equipped 
with  a  manual  Type  2  seat  belt  that 
meets  the  requirements  of  S5.1,  with  the 
Type  2  seat  belt  assembly  adjusted  in 
accordance  with  S7.4.2,  shall  be  counted 
as  a  vehicle  complying  with  S4.1.2.1.  A 
vehicle  shall  not  be  deemed  to  be  in 
noncompliance  with  this  standard  if  its 
manufacturer  establishes  that  if  did  not 
have  reason  to  know  in  the  exercise  of 
due  care  that  such  vehicle  is  not  in 
conformity  with  the  requirement  of  this 
standard. 

Issued  on:  March  25. 1987. 
Diane  K.  Steed, 

Administrator. 

[PR  Doc.  87-6893  Filed  3-25-87;  4:37  pm] 
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This   section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  rufes  and 
regulations.  The  purpose  of  these  notices 
is  to   give  interested  persons  an 
opportunity  to  participate  in  the  rute 
making   prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Stafoflization  and 
Conservation  Service 

7  CFR  Part  736 

I  Amendmerrt  No.  3] 

Grain  Warehouses;  Definitions, 
Financial  Requirements  and 
Waretwuse  Bonds 

agency:  Agricultural  Stabilization  and 
Consei^ation  Service,  USDA. 
action:  Proposed  rulemaking. 

summary:  This  rule  would  amend  the 
regulations  at  7  CFR  Part  736  relating  to 
gain  warehouses  licensed  under  the 
United  States  Warehouse  Act  to:  (1) 
Add  definitions;  (2)  increase  the  total 
net  asset  requirements;  (3)  require 
warehousemen  to  have  and  maintain 
total  current  assets  equal  to  or 
exceeding  total  current  liabilities;  (4) 
allow  the  Secretary  to  accept  a  letter  of 
credit  for  a  deficiency  in  total  net  assets 
above  the  minimum  requirement;  (5) 
permit  a  warehouseman  to  deposit  with 
the  Secretary  for  the  protection  of 
depositors,  United  States  public  debt 
obligations  as  security  in  lieu  of  a  bond 
furnished  by  a  corporate  surety;  (6) 
allow  a  waiver  of  the  requirements  for 
an  individual  financial  statement  from  a 
warehouseman  wholly-owned  by 
another  business  entity  which  other 
entity  is  willing  to  furnish  an  acceptable 
financial  statement  and  guarantee  the 
storage  obligations  of  the  licensed 
warehouseman;  (7)  accept  certain 
appraisals  of  real  and  personal  property 
to  supplement  financial  statements;  and 
(8)  provide  for  the  acceptance  of  a 
continuous  form  of  bond  from  a  surety 
company. 

date:  Written  comments  should  be 
received  on  or  before  Ap'il  29, 1987  to 
assure  consideration. 
ADDRESS:  Written  comments  should  be 
sent  to  Paul  W.  King.  Director, 
Warehouse  Division,  Room  5968-South 
Agriculture  Building,  Agricultural 
Stabilization  and  Conservation  Service. 


P.O.  Box  2415,  Department  of 
Agriculture,  Washington.  DC  20013. 
AFOR  MRTHER  INFORMATION  CONTACT 
R.  Ford  Lanterman,  202^75-^M)32. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Matters 

This  rule  has  been  reviewed  in 
conformity  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  classified  as  "non-major." 
This  action  does  not  constitute  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  A  complete  review  is 
in  process. 

Milton  J.  Hertz.  Administrator,  ASCS, 
has  determined  that  this  action  is  not  a 
major  rule  since  implementation  of  the 
proposed  rule  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
millioa  or  more;  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
governments,  or  a  geographic  region;  or 
(c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.  based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  information  collection 
requirements  proposed  by  this  rule  will 
not  become  effective  until  they  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  tfie  Paperwork  Reduction  Act  of 
1980.  Such  approval  has  been  requested 
and  is  under  consideration.  Comments 
concfflTiing  the  information  collection 
requirements  contained  in  these 
proposed  rules  may  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
ASC3/USDA.  Washington,  DC  20503, 
Telephone  (202)  395-7340. 

Millon  J.  Hertz,  Administrator,  ASCS, 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
becaase:  (i)  This  action  imposes  only 
moderate  economic  costs  on  small 
entities;  and  (ii)  the  use  of  the  service  is 
voluntary.  Therefore,  no  regulatory 
flexibility  analysis  was  prepared. 

This  rule  is  not  expected  to  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  In  addition,  this 
action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat,  water  quality,  or  land  use  and 
appearance.  Accordingly,  neither  an 


environmental  assessment  nor  an 
environmental  impact  statement  is 
required  and  none  was  prepared. 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development,  therefore 
review  as  established  by  Executive 
Order  12291  (February  17. 1981)  was  not 
used  to  assure  that  units  of  local 
government  are  informed  of  this  action. 

Backgroimd 

The  U.S.  Warehouse  Act  [7  U.S.C.  241 
et  seq.]  (the  "Act"]  provides  that 
warehousemen  who  apply  to  the 
Secretary  of  Agriculture  and  who  meet    I 
certain  statutory  and  regulatory 
standards  may  be  federally  licensed. 
The  primary  objectives  of  the  Act  are  to: 
(1)  Protect  producers  and  others  who 
store  their  property  in  public 
warehouses;  (2)  assiu-e  the  integrity  of 
warehouse  receipts  as  documents  of 
title,  thereby  facilitating  trading  of 
agricultural  commodities  in  interstate 
commerce;  and  (3)  set  and  maintain  a 
standard  for  sound  warehouse 
operations. 

The  Department  of  Agriculture  has 
sought  to  attain  these  objectives  by: 
research  and  development  of  basic 
standards  for  good  warehousing 
practices;  requiring  original  and 
continuing  examinations  of  applicants 
and  licensees;  establishing  financial  and 
bonding  requirements;  and  establishing 
licensing  and  regulatory  requirements. 

The  issuance  of  a  warehouse  receipt 
by  the  warehouseman  and  its  delivery 
to  the  depository  is  the  best  legal 
evidence  that  the  bailment  contract,  i.e., 
the  storage  obligation  exists.  However,  a 
warehouse  receipt  is  acceptable  only 
when  it  has  integrity.  "Integrity"  means 
that  the  original  depositor  or  a 
subsequent  holder  of  a  receipt  must 
have  reasonable  assurance  that  the 
product  covered  by  the  warehouse 
receipt  will  be  returned  upon  surrender 
of  the  receipt  and  a  valid  request  for 
delivery.  If  the  depositor  or  holder  of  the 
receipt  falls  to  receive  return  of  the 
product,  they  must  have  the  assurance 
that  the  warehouseman  is  able  to 
compensate  them  for  this  breach  of 
contract. 

Historically,  the  responsibility  of 
licensed  warehousemen  to  fulfill  their 
obligations  to  depositors  has  been 
supported  by  requiring  the 
warehousemen  to  have  and  maintain  a 
certain  le\'el  of  allowable  total  net 
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assets  and  a  corporate  surety  bond.  The 
levels  of  both  the  assets  and  the  bonds 
have  been  generally  fixed  by  the 
maximum  number  of  bushels  of  licensed 
capacity.  This  is  true  since  most,  if  not 
all,  licensed  grain  warehousemen  also 
operate  a  grain  marketing  business 
which  buys  grain  from  producers 
through  the  same  facilities  used  for  the 
storage  of  grain.  The  businesses  of 
storing  and  marketing  often  become 
inseparable  and  funds  available  to  the 
total  business  often  cannot  be 
segregated.  These  situations  create 
continuous,  dual  and  at  times  uncertain 
obligations  leading  to  a  commingling  of 
grain  assets  and  liabilities.  The  use  of 
"delayed  price"  and  "deferred  payment" 
contracts  as  a  marketing  tool  also  has 
contributed  to  the  possibility  of 
increased  losses. 

The  present  asset  and  bonding 
requirements  have  served  their  purpose. 
However,  in  recent  years  there  has  been 
an  increasing  number  of  individual  firms 
experiencing  financial  difficulties  as 
,     reflected  by  bankruptcies,  liquidations, 
and  receiverships.  For  example,  in  the 
warehouse  industry  in  general,  while 
only  two  bankruptcies  were  recorded  in 
1974,  over  the  years  the  numbers  have 
increased  to  18  in  1979,  48  in  1984,  and 
76  in  1985. 

In  addition  to  this  increase  in  the 
frequency  of  bankruptcies,  changes  in 
the  marketing  operations  of 
warehousemen  also  increase  the  risk  of 
loss  to  depositors  of  grain. 

This  proposed  rule  would  continue  to 
protect  depositors  despite  these  changes 
in  the  nature  of  the  warehouse  industry. 
This  proposed  rule  would  increase  the 
minimum  net  worth  requirements  of 
warehousemen  and  would  require  a 
minimum  level  of  working  capital. 

Recognizing  that  increases  in  financial 
capacity  requirements  will  require 
adjustments  in  the  operations  of  some 
warehousemen  and  seeking  to  prevent 
undue  hardship  on  any  warehousemen, 
this  rule  proposes  to  add  some  fiexibility 
to  the  bonding  and  net  worth 
requirements.  These  proposed  changes 
are  summarized  below. 

1.  Definitions 

This  proposed  rule  would  add 
definitions  for  (a)  Net  assets,  (b) 
warehouse  capacity,  (c)  current  assets, 
and  (d]  current  liabiHties. 

2.  Changes  in  Net  Asset  Requirements 
for  Licensing  and  Continuation  of 
License 

This  proposed  rule  would  require 
moderate  increases  in  net  asset 
requirements  for  licensing  and 
continuation  of  license. 


Total  net  assets  generally  are 
associated  with  the  ability  to  withstand 
losses  and  carry  the  business  through 
seasonal  fluctuations.  Current  net 
assets,  as  compared  with  current 
liabilities,  are  a  measure  of  the 
company's  ability  to  carry  on  day-to-day 
operations  (cash  flow).  When  either 
total  net  assets  or  current  net  assets  are 
too  low  or  impaired,  the  risk  of 
insolvency  increases. 

Significant  changes  in  net  asset 
requirements  were  last  made  in 
December  1974  when  the  rate  was 
raised  from  15  cents  to  20  cents  per 
bushel  of  licensed  capacity  and  the 
minimum  from  $10,000  to  $20,000.  (The 
minimum  was  subsequently  raised  from 
$20,000  to  $25,000  in  June  1982.) 

A  new  paragraph  is  proposed  to  be 
added  to  §  736.6  (d)  requiring 
warehousemen  to  have  and  maintain 
total  current  assets  equal  to  or 
exceeding  total  current  liabilities 
(working  capital)  in  addition  to  total  net 
asset  (net  worth)  requirements. 

F.u-ther,  this  rule  proposes  that  the 
minimum  total  net  asset  requirement  be 
raised  from  $25,000  to  $50,000  and  that 
the  per  bushel  rate  used  to  compute 
total  net  asset  requirements  be 
increased  to  25  cents  per  bushel  of 
hcensed  capacity. 

3.  Acceptable  Form  of  Bond 

Surety  bonds  are  becoming  increasing 
difficult  to  obtain.  Where  available,  the 
costs  of  bonding  have  increased 
substantially  to  the  point  where  the  cost 
is  a  major  financial  obligation.  The 
United  States  Treasury  Department  (31 
CFR  Part  225)  allows  the  deposit  of 
security  with  the  bond-approving  officer 
in  lieu  of  bond.  United  States  bonds, 
Treasury  notes  or  other  public  debt 
obligations  of  the  United  States  or 
obligations  which  are  unconditionally 
guaranteed  as  to  both  interest  and 
principal  by  the  United  States  are 
acceptable. 

Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  proposes 
to  amend  7  CFR  736.13  to  permit 
acceptance  by  the  Secretary  of  a  deposit 
of  United  States  debt  obligations  in  lieu 
of  the  bond.  The  use  of  such  a  deposit 
would  eliminate  the  cumulative 
protection  presently  provided  by  the 
surety  bond. 

The  deposit  will  not  be  released  until 
one  year  after  the  license  is  terminated 
and  the  storage  obligations  of  the 
warehouse  have  been  liquidated  or 
otherwise  satisfied.  The  deposit  could 
be  released  earlier  if  the  warehouseman 
is  able  to  show  that  all  storage 
obligations  of  the  warehouse  have  been 
satisied  and  that  no  depositors  object.  In 
the  event  that  the  amount  of  deposit 


required  is  reduced,  the  obligation  wiil 
be  released  to  the  extent  of  the 
reduction  after  the  next  satisfactory 
warehouse  examination  which  confirms 
the  reduction  of  obligation.  Interest  on 
the  obligations  will  accrue  to  the  benefit 
of  the  warehouseman. 

At  the  present  time  it  is  possible  to 
make  claim  against  more  than  one  bond 
if  the  loss  occurred  in  more  than  one 
bond  period. 

ASCS  further  proposes  to  amend  7 
CFR  736.13  to  accept  a  continuous  form 
of  surety  bond.  This  would  remove  the 
cumulative  protection  presently 
provided  by  the  surety  bond  since  the 
aggregate  liability  of  the  principal  and 
surety  under  this  bond  for  any  one  or 
more  defaults  of  the  principal  during  the 
bond  year  will  not  exceed  the  face 
amount  of  the  bond.  However,  the  bond 
will  continue  to  protect  to  the  extent  of 
the  amount  of  the  bond  for  each  loss  or 
occurrence. 

Experience  has  showm  that  claims 
against  more  than  one  bond  are  the 
exception  and  the  acceptance  of  these 
forms  of  surety  would  not  be  expected 
to  adversely  affect  depositors.  This  is 
particularly  true  in  view  of  the 
examination  cycle. 

4.  Letter  of  Credit 

This  proposed  rule  would  permt 
acceptance  of  a  Letter  of  Credit  for  a 
deficiency  in  net  assets  but  only  to  the 
extent  that  the  warehouseman's  net 
asset  requirement  exceeds  $50,000.  A 
surety  bond  would  still  be  required  for 
the  regular  performance  bond  amount. 
The  Letter  of  Credit  must  be  issued  for 
not  less  than  2  years  and  coincide  with 
the  warehouseman's  bond.  The  Letter  of 
Credit  must  be  irrevocable;  issued  by  a 
national  bank  or  a  member  bank  of  the 
Federal  Reserve  System;  payable  to  the 
Secretary  by  sight  draft;  and  insured  as 
a  deposit  by  the  Federal  Deposit 
Insurance  Corporation. 

5.  Waiver  of  Requirements  for 
Individual  Financial  Statements 

The  regulations  require  that  each 
warehouseman  making  application  for  a 
license  and  each  warehouseman 
licensed  under  the  regulations  shall 
provide  a  financial  statement  meeting 
the  requirements  of  7  CFR  736.6  (b)  and 
(c)  and  further  shall  have  total  net 
assets  and  working  capital  equal  to  the 
minimums  set  out  in  7  CFR  736.6(d). 
Some  warehousemen  applying  for  a 
license  and  some  holding  licenses  are 
wholly  owned  by  other  business  entities 
(parent).  These  warehousemen  may 
have  difficulty  producing  a  statement 
meeting  the  financial  requirements  of 
the  regulations,  while  the  "parent" 


mim, 
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entity  is  willing  to  guarantee  all  storage 
obligations  of  the  warehouseman  and 
could  produce  and  supply  an  acceptable 
statement  on  behalf  of  the  wholly 
owned  subsidiary.  Under  these 
circumstances,  preparing  individual 
statements  and  maintaining  required 
assets  by  each  individual 
warehouseman  would  be  a  costly  and 
unnecessary  duplication  of  effort.  This 
rule  proposes  to  accept  on  behalf  of  the 
warehouseman  financial  statements  of 
the  "parent"  entity  when  such 
statements  are  supported  by  a  guaranty 
of  all  storage  obligations  that  the 
licensed  warehouseman  may  incur. 

6.  Appraisals  of  Real  or  Personal 
Property 

Generally  accepted  accounting 
principles  preclude  valuing  depreciable 
fixed  assets  at  other  than  cost  less 
depreciation  values.  Present  regulations 
require  that  all  financial  statements  be 
prepared  in  accordance  with  generally 
accepted  accounting  prinaples.  Because 
of  the  age  of  many  warehouses  and  the 
attendant  depreciation  schedules, 
oftentimes  fixed  assets  are  listed  in  the 
financial  statement  at  less  than  the 
value  that  could  be  realized  upon  the 
sale  of  the  asset  on  the  open  market.  To 
remedy  this,  this  rule  proposes  to  accept 
appraisals  which  give  warehousemen 
credit  for  the  actual  market  values  of  the 
fixed  assets. 

To  be  acceptable,  narrative  market 
value  appraisals  of  land,  buildings,  and 
equipment  must  be  made  and  prepared 
by  independent  appraisers  certified  by  a 
recognized  appraisal  society  or  by  a 
professional  appraisal  organization. 
This  rule  also  proposes  to  accept  land 
only,  value  appraisals  which  are 
prepared  by  local  professional  realtors 
provided  that  the  appraisal  report 
includes  a  minimum  of  two  dtations  of 
recent  sales  of  similar  properties  in  the 
near  geographical  area  and  is 
accompanied  by  a  statement  of  the 
appraiser's  qualifications. 

Acceptance  of  appraised  values  of  all 
fixed  assets  would  be  subject  to  the 
following  limitations: 

(1)  Appraisal  values  for  depreciable 
fixed  assets  would  be  limited  to  values 
actually  insured: 

(2)  Appraisal  surpluses  would  be 
discounted  30  percent; 

(3)  Warehousemen  would  be  required 
to  have  a  positive  working  capital 
position;  and 

(4)  Current  acquisition  of  assets  by 
warehousemen  through  arms  length 
contracts  between  disinterested  parties 
would  not  be  eligible  for  consideration 
at  appraised  values  (the  transaction 
itself  is  the  best  indication  of  value). 


7.  Continuovs  Bond  and  License 

ASCS  proposes  to  amend  7  CFR 
736.16  to  issue  a  continuous  form  of 
license  provided  that  the  warehouseman 
files  a  bond  with  the  Secretary  which 
meets  the  requirements  outlined  in  7 
CFR  73B.13(a).  Le..  required  amount  and 
with  tlie  approval  <rf  the  Secretary. 
Failure  of  a  warehouseman  to  provide 
such  bond  will  result  in  revocation  of 
the  warehouseman's  license. 

List  of  Subjects  in  7  CFR  Part  736 

Definitions.  Warehouse  licenses. 
Financial  requirements.  Warehouse 
bonds. 

Proposed  Rule 

Accordingly  it  is  proposed  to  amend  7 
CFR  Part  736  as  follows: 

PART  736— GRAIN  WAREHOUSES 

1.  The  authority  citation  for  7  CFR 
Part  736  continues  to  read  as  follows: 

Autfashty:  Section  28,  39  Stat  400  (7  U.S  C. 

268) 

2.  Section  736.2  is  amended  by  adding 
paragraphs  (w),  (x).  (y).  and  (z)  to  read 
as  follows: 

§736.2    Tenns  denned. 

***** 

(w)  Net  assets  The  difference 
remaining  when  liabilities  are 
subtracted  from  allowable  assets  as 
determined  by  the  Secretary  after 
review  of  the  weirehouseman's  financial 
statement.  In  determining  total  net 
assets,  credit  may  be  given  for  insurable 
property  such  as  buildings,  machinery, 
equipnent  and  merchandise  inventory 
only  to  the  extent  that  such  property  is 
protected  by  insurance  against  loss  or 
damage  by  fire,  lightning,  and  tornado. 
Such  insurance  shall  be  in  the  form  of 
lawful  insurance  policies  issued  by 
insurance  companies  authorized  to  do 
such  business  and  subject  to  service  of 
process  in  suits  brought  in  the  State  in 
which  the  warehouse  is  located. 

(x)  Warehouse  capacity  Warehouse 
capacity  is  defined  as  the  maximum 
number  of  bushels  of  grain  that  the 
warehouse  could  accommodate  when 
stored  in  the  manner  customary  to  the 
grain  for  the  warehouse,  as  determined 
by  the  Secretary. 

(y)  Current  assets  Assets,  including 
cash,  that  are  reasonably  expected  to  be 
reali%d  in  cash  or  sold  or  consumed 
during  the  normal  operating  cycle  of  the 
business  or  within  one  year  if  the 
operating  cycle  is  shorter  than  one  year. 

(z)  Current  liabilities  Those  financial 
obligations  which  are  expected  to  be 
satisfied  during  the  normal  operating 
cycle  of  the  business  or  within  one  year 


if  the  operating  cycle  is  shorter  than  one 
year. 

3.  Section  736.6  is  amended  by 
revising  j  aragraphs  (d)  and  (f),  and  by 
a(  idirg  a  paragraph  (i)  to  read  as 
fc  flows. 

§  '  3fi.6    financial  requirements. 

•         •         *         *         « 

J)  El  ch  warehouseman  conducting  a 
V.  .rehc  jse  which  is  licensed  under  the 
ri  gutations  in  this  part,  or  for  which 
a  jplication  for  such  a  license  has  been 
nade.  shall  have  and  maintain: 

(1)  Total  net  assets  liable  and 
available  for  the  payment  of  any 
indep'edness  arising  from  the  conduct  of 
the  w  irehouse  of  at  least  25  cents 
multiplied  by  the  warehouse  capacity  in 
bush.;ls,  however,  no  person  may  be 
licen.jed  as  a  warehouseman  under  this 
part  jnless  that  person  has  allowable 
net  assets  of  at  least  $50,000,  (Any         | 
deficiency  in  net  assets  above  the 
$50,000  minimum  may  be  supplied  by  an 
increase  in  the  amount  of  the 
warehouseman's  bond  in  accordance 
with  §736.14(c)  of  this  part.):  and 

(2)  Total  current  assets  equal  to  or 
exc^eeding  total  current  liabilities  or 
assurance  that  funds  will  be  available  to 
meet  current  obligations. 

***** 

(f)  Subject  to  such  terms  and 
conditions  as  the  Secretary  may 
prescribe  and  for  the  purposes  of 
determining  allowable  assets  and 
liabilities  under  paragraphs  (d)  and  (e) 
of  this  section: 

(1)  Capita)  stock  shall  not  be 
considered  a  liability, 

(2)  Appraisals  of  the  value  of  fixed 
assets  in  excess  of  the  book  value 
claimed  in  the  financial  statement 
submitted  by  warehousemen  to  conform 
with  paragraphs  (b)  and  (c)  may  be 
allowed  by  the  Secretary  if  prepared  by 
independent  appraisers  acceptable  to 
the  Secretary; 

(3)  Financial  statements  of  a  parent 
company  which  separately  identifies  the 
financial  position  of  a  wholly  owned 
subsidiary  and  which  meets  the 
requirements  of  paragraphs  (b),  (c),  and 
(d)  may  be  accepted  by  the  Secretary  in 
lieu  of  the  warehouseman  meeting 
such  requirements;  and 

(4)  Guaranty  agreements  from  a 
parent  company  submitted  on  behalf  of 
a  wholly  owned  subsidiary  may  be 
accepted  by  the  Secretary  as  meeting 
the  requirements  of  paragraphs  (b).  (c). 
and  (d). 
***** 

(i)  When  a  warehouseman  files  a 
bond  in  the  form  of  either  a  deposit  of 
public  debt  obligations  of  the  United 
States  or  other  obligations  which  are 


Fe. 
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unconditionally  guaranteed  as  to  both 
interest  and  principal  by  the  United 
States  as  provided  for  in  §  736.13(c): 

(1)  The  obligation  deposited  shall  not 
be  considered  a  part  of  the 
warehouseman's  assets  for  purposes  of 
§  736.6(d)  (1)  and  (2); 

(2)  A  deficiency  in  total  allowable  net 
and  current  assets  as  computed  for 

§  736.6(d)  (1)  and  (2)  may  be  offset  by 
the  licensed  warehouseman  furnishing  a 
corporate  surety  bond  for  the  difference; 

(3)  The  deposit  may  be  replaced  or 
continued  in  the  required  amount  from 
year  to  yean  and 

(4)  The  deposit  shall  not  be  released 
until  one  year  after  termination 
(cancellation  or  revocation)  of  the 
license  which  it  supports  unless  the 
warehouseman  offers  evidence 
acceptable  to  the  Secretary  that  all 
obligations  the  deposit  protects  have 
been  fulfilled. 

Nothing  in  these  regulations  shall 
prohibit  a  person  other  than  the  licensed 
warehouseman  from  furnishing  such 
bond  or  additions  thereto  on  behalf  and 
in  the  name  of  the  licensed 
warehouseman  subject  to  provisions  of 
§  736.13(c). 
*         *        •         •        * 

§736.7    [AnwiHted] 

4.  Section  736.7  is  amended  by 
changing  "$25,000"  to  "$50,000." 

§736.9    (Afnencted] 

5.  Section  736.9(a)  is  amended  by 
changing  "$25,000"  to  "$50,000." 

6.  Section  736.13  is  revised  to  read  as 
follows: 

§  736. 1 3    Bond  r«qu<r«d;  time  of  Wing. 

Each  warehouseman  applying  for  a 
warehouse  license  under  the  Act  shall, 
before  such  license  is  granted,  file  with 
the  Secretary  or  his  designated 
representative  a  bond  either 

(a)  In  the  form  of  a  bond  containing 
':  the  following  conditions  and  such  other 
terms  as  the  Secretary  or  his  designated 
representative  may  prescribe  in  the 
approved  bond  forms,  with  such 
changes  as  may  be  necessary  to  adapt 
the  forms  to  the  type  of  legal  entity 
involved: 

Now,  therefore,  if  the  said  license(s)  or  any 
amendments  thereto  be  granted  and  said 
principal,  and  its  successors  and  assigns 
operating  said  warehouseis),  shall  faithfully 
perform  during  the  period  of  one  year 

commencing or  until  the 

termination  of  said  license(s)  in  the  event  of 
termination  prior  to  the  end  of  the  one  year 
period,  all  obligations  of  a  licensed 
warehouseman  under  the  terms  of  the  Act 
and  regulalions  thereunder  relating  to  the 
above-named  products. 


This  bond  shall  be  effective  for  one  year 
from  the  date  last  entered  above,  and  shall  be 
construed  as  l>eing  renewed  on  each 
anniversary  thereafter  unless  otherwise 
terminated  as  herein  provided. 

The  principal  and  surety  ahall  only  be 
obligated  to  the  obligee  to  the  extent  of  the 
face  amount  of  the  bond  for  each  loss, 
however,  the  aggregate  liability  of  the 
principal  and  surety  under  this  bond  for  any 
one  or  more  defaults  of  the  principal  during 
the  bond  year  shall  in  no  event  exceed  the 
face  amount  of  the  bond. 

This  obligation  shall  be  and  remain  in  full 
force  and  effect  from  date  of  issue  until  one 
hundred  twenty  (120)  days  after  notice  in 
writing  of  cancellation  shall  have  been 
received  by  the  Secretary  from  the  principal 
or  surety.  If  said  notice  shall  be  given  by  the 
surety,  a  copy  thereof  shall  be  mailed  on  the 
same  day  to  the  principal.  No  cancellation  of 
this  bond  and  no  cancellation  of  any  of  its 
provisions  shall  affect  any  hability  accrued 
thereon  at  the  time  of  said  notice  or  which 
may  accrue  thereon  during  the  one  hundred 
twenty  (120)  days  after  such  notice. 

A  bond  in  this  form  shall  be  subject  to  7 
CFR  736.6,  and  736.14  through  736.17, 
and  31  CFR  Part  25.  or 

(b)  In  the  form  of  a  certificate  of 
participation  in  and  coverage  by  an 
indemnity  or  insurance  fund  as 
approved  by  the  Secretary,  established 
and  maintained  by  a  State,  backed  by 
the  full  faith  and  credit  of  the  applicable 
State,  and  which  guarantees  depositors 
of  the  licensed  warehouse  full 
indemnification  for  the  breach  of  any 
obligation  of  the  licensed 
warehouseman  under  the  terms  of  the 
Act  and  regulations.  A  certificate  of 
participation  and  coverage  in  such  fund 
shall  be  furnished  to  the  Secretary 
annually.  If  administration  or 
application  of  the  fund  shall  change 
after  being  approved  by  the  Secretary, 
the  Secretary  may  revoke  his  approval. 
Such  revocation  shall  not  affect  a 
depositor's  rights  which  have  arisen 
prior  to  such  revocation.  Upon  such 
revocation  the  licensed  warehouseman 
then  must  comply  with  paragraph  (a)  of 
this  section.  Such  certificate  of 
participation  shall  not  be  subject  to 
§§736.14  and  736.15,  or 

(c)  In  the  form  of  a  deposit  with  the 
Secretary  as  security.  United  States 
bonds.  Treasury  notes,  or  other  public 
debt  obligations  of  the  United  States  or 
obligations  which  are  unconditionally 
guaranteed  as  to  both  interest  and 
principal  by  the  United  States,  in  a  sum 
equal  to  their  par  value  to  the  amount  of 
the  penal  bond  required  to  be  furnished, 
together  within  irrevocable  power  of 
attorney  and  agreement  in  the  form 
prescribed,  authorizing  the  Secretary  to 


collect  or  sell,  assign  and  transte:  such 
bonds  or  notes  so  deposited  in  case  of 
any  default  in  the  performance  of  any  of 
the  conditions  or  stipulations  of  such 
penal  bond.  A  bond  in  this  form  shall  be 
subject  to  7  CFR  736.6  and  736.14 
through  736.17  and  31  CFR  Part  225. 

7.  Section  736.14  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  736. 1 4    Amount  of  bond;  additional 
amounts. 

*         *         *         ft         * 

(c)  In  case  of  a  deficiency  in  net  assets 
about  the  $50,000  minimum  required 
under  §  736.6(d)(1),  there  shall  be  adred 
to  the  amount  of  bond  determined  in 
accordance  with  paragraph  (a)  of  this 
section  an  amount  equal  to  such 
deficiency  or  a  letter  of  credit  in  the 
amount  of  the  deficiency  issued  to  the 
Secretary  for  a  period  not  less  than  one 
year  to  coincide  with  the 
warehouseman's  bond.  Any  letter  of 
credit  must  be  clean,  irrevocable, 
unconditional,  issued  by  a  national  bank 
or  a  member  of  the  Federal  Reserve 
System,  payable  to  the  Secretary  by 
sight  draft  and  insured  as  a  deposit  by 
the  Federal  Deposit  Insurance 
Corporation.  In  any  other  case  in  which 
the  Secretary,  or  his  designated 
representative,  finds  that  conditions 
exist  which  warrant  requiring  additional 
bond,  there  shall  be  added  to  the 
amount  of  bond  as  detemined  under  the 
other  provisions  of  this  section,  a  further 
amount  to  meet  such  conditions. 

8.  Section  736.16  is  revised  to  read  as 
follows: 

§736.16    New  bond  required  each  year. 

A  continuous  form  of  Ucense  shall 
remain  in  force  for  more  than  one  year 
from  its  effective  date  or  any  subsequent 
extension  thereof,  provided  that  the 
warehouseman  has  on  file  with  the 
Secretary  a  bond  meeting  the  terms  and 
conditions  as  outlined  in  7  CFR 
736.13(a).  Such  bond  must  be  in  the 
amount  required  by  the  Secretary  and 
approved  by  him  or  his  designated 
representative.  Failure  to  provide  or 
renew  a  bond  shall  result  in  immediate 
termination  of  the  warehouseman's 
license. 

Signed  at  Washington.  DC,  March  25. 1987. 
Milton  ).  Hertz, 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service. 
[FR  Doc.  87-6929  Filed  3-27-87;  8:45  am) 
BILUNG  CODE  341(MH-M 
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Agricultural  Marketing  Service 

7CFRPart911 

Limes  Grown  in  Florida;  Proposed 
Amendment  No.  6  to  Rules  and 
Regulations;  Daily  Pack-Out  Reports 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
require  lime  handlers  to  report  to  the 
Florida  Lime  Administrative  Committee 
the  daily  pack-out  of  selected  sizes  of 
limes  during  the  entire  twelve-month 
season.  Handlers  already  are  required 
to  report  this  information  to  the 
committee  during  the  March  through 
June  period  of  each  season.  The 
collection  and  dissemination  of  such 
information  is  necessary  to  assist 
growers  and  handlers  in  making  better 
harvesting  and  marketing  decisions. 

DATE:  Comments  due  April  29, 1987. 

ADDRESSES:  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  Room 
2085  South  Building,  Washington,  DC 
20250.  Comments  will  be  available  for 
public  inspection  in  the  office  of  the 
Docket  Clerk  during  regular  business 
hours. 

Comments  on  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
regulation  should  be  sent  to  Marina 
Gatti.  Desk  Officer  for  USDA,  Office  of 
Management  and  Budget,  Room  3228, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L.  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  Washington,  DC  20250. 
Telephone:  (202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB] 
regulations  (5  CFR  Part  1220)  which 
implement  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  Chapter  35)  and 
section  3504(h)  of  that  Act,  the 
information  and  collection  and 
recordkeeping  requirements  contained 
in  this  proposed  rule  have  been 
submitted  to  OMB  for  review. 
Comments  concerning  these 
requirements  should  be  directed  to 
Marina  Gatti,  Desk  Officer  for  the 
Agricultural  Marketing  Service.  Office  of 
Management  and  Budget,  Room  3228. 


New  Executive  Office  Building. 
Washington.  DC  20503. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
as  amended  (the  Act.  7  U.S.C.  601 
through  674),  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  the  group  action 
of  essentially  small  entities  acting  on 
their  own  behalf.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

The  production  area  of  Marketing 
Order  No.  911  consists  of  all  of  the  State 
of  Florida  except  the  area  west  of  the 
Suwannee  River.  Production  for  the 
1985-80  season  totaled  about  64,000  tons 
or  2.3  million  bushels,  of  which  39.000 
tons  or  1.4  million  bushels  went  to  fresh 
market.  The  remaining  25.000  tons  were 
processed  for  juice.  Total  production 
value  was  $21  miUion.  It  is  estimated 
that  26  handlers  of  Florida  limes  under 
the  matketing  order  for  limes  grown  in 
Florida  will  be  subject  to  regulation 
during  the  course  of  the  current  season. 
In  addition,  there  are  approximately  263 
lime  producers  in  the  production  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000  and 
agricultural  service  firms  which  would 
include  handlers  are  defined  as  those 
whose  gross  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classi^d  as  small  entities. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA  the  Administrator  of  AMS 
has  considered  the  economic  impact  on 
small  entities.  The  proposed  rule  would 
require  lime  handlers  to  report  to  the 
committee  the  daily  pack-out  of  certain 
sizes  of  limes  for  the  entire  twelve- 
month season.  The  current  rule  requires 
daily  reports  for  March  through  June  of 
each  year.  The  collection  and 
dissemination  of  such  information  for 
the  entire  season  should  assist  growers 
and  handlers  in  making  better 
harvesting  and  marketing  decisions. 
This  action  was  unanimously 
recommended  by  the  committee  which 
is  composed  of  representatives  of 
growers  and  handlers. 


Florida  lime  handlers  already  keep 
daily  pack-out  information  for  the  entire 
season  for  use  in  paying  growers. 
Extension  of  the  reporting  requirements 
for  the  entire  season  is  expected  to  have 
little  effect  on  handler  costs  or  their 
reporting  burdens  under  the  program. 
The  added  benefits  of  disseminating  this 
additional  information  throughout  the 
industry  are  expected  to  outweigh  any 
increased  cost  experienced  by  handlers. 
Committee  administrative  personnel 
gather  this  information  by  telephone 
from  individual  handlers.  In  addition, 
many  handlers  are  currently  supplying 
such  informtition  voluntarily  to  the 
committee.  The  total  time  expenditure 
required  of  handlers  to  report  this 
information  should  not  exceed  a  few 
minutes  per  day. 

Based  on  available  information,  it  has 
been  determined  that  this  proposed  rule 
would  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  amend 
§  911.111  of  Subpart— Rules  and 
Regulations,  requiring  handlers  to  report 
specific  pack-out  information  on  a  daily 
basis  to  the  committee  during  the  entire 
twelve-month  season.  This  action  would 
help  growers  make  better  harvesting 
decisions  and  handlers  to  make  better 
marketing  decisions.  A  final  rule 
requiring  handlers  to  report  daily  pack- 
out  information  of  selected  sizes  during 
March  through  June  each  season  was 
published  in  the  Federal  Register  on 
January  9, 1987  (52  FR  758).  This  rule  is 
pursuant  to  the  marketing  agreement 
and  Order  No.  911.  both  as  amended, 
regulating  the  handling  of  limes  grown 
in  Florida.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601 
through  674).  The  committee,  established 
under  the  order,  is  responsible  for  its 
local  administration. 

Weekly  pack-out  information  is 
tabulated  by  size  of  the  fruit  on  a  total 
industry  basis  and  disseminated  along 
with  the  volume  shipped  and  price 
report  distributed  to  growers  and 
handlers  by  the  committee.  It  has  been 
and  will  continue  to  be  helpful  to 
producers  in  planning  harvesting  to 
obtain  the  sizes  desired  in  the 
marketplace.  This  helps  assure  packers 
and  shippers  of  the  desired  sizes  and 
helps  them  talior  shipments  to  market 
needs.  By  harvesting  the  sizes  desired  in 
the  marketplace  growers  should  be  able 
to  improve  their  returns.  At  the  same 
time,  shippers  and  packers  should  be 
able  to  maximize  shipments  with  the 
sizes  desired  in  the  marketplace. 
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List  of  Subjects  in  7  CFR  Part  911 

Marketing  agreements  and  orders. 
Limes,  Florida. 

For  the  reasons  set  forth  in  the 
I»reamble.  it  is  proposed  that  7  CFR  Part 
911  be  amended  as  follows: 

PART  911— LIMES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  911  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  911.111  is  proposed  to  be 
revised  (51  FR  10535,  March  27. 1986;  52 
FR  758,  January  9. 1987)  to  read  as 
follows: 

5  911.111     Pack-out  reports. 

Each  handler  shall,  at  the  end  of  each 
day's  operation,  reporrtolheeemmittee 
the  percent  of  that  day's  pack-out  in  the 
following  five  size  categories: 

(a)  Sizes  28  and  36, 

(b)  Size  42, 

(c)  Size  48, 

(d)  Size  54,  and 

(e)  Sizes  63  and  72. 
Dated:  March  24, 1987. 

Ronald  L  CiofTi, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-6865  Filed  3-27-B7;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  23 

(Docket  No.  032CE,  Notice  No.  23-ACE-30] 

Special  Conditions;  Fairchlld  Models 
SA227-AT  and  SA227-TT  Airplanes 
[Type  Certificate  No.  A5SW1, 
Incorporating  Emergency  Lighting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Special 
Conditions. 


SUMMARY:  This  notice  proposes  special 
conditions  for  the  Fairchild  Aircraft 
Corporation  Models  SA227-AT  and 
SA227-Tr  Airplanes  incorporating  an 
emergency  lighting  system  as  an  aid  for 
emergency  evacuation.  The  applicable 
requirements  for  these  airplanes  do  not 
contain  adequate  or  appropriate  safety 
standards  for  these  systems.  These 
proposed  special  conditions  contain  the 
additional  airworthiness  standards 
which  the  Administrator  finds  necessary 
to  establish  a  level  of  safety  equivalent 


to  the  airworthiness  standards 
applicable  to  these  airplanes. 
DATE:  Comments  must  be  received  on  or 
before  April  30, 1987. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  ACE-7,  Attention: 
Rules  Docket  Clerk,  Docket  No.  032CE, 
Room  No.  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
032CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerspace  Engineer, 
Regulations  and  Policy  Office  (ACE- 
110),  Aircraft  Certification  Division, 
Central  Region,  Federal  Aviation 
Administration,  Room  1656,  601  East 
12ti>-StreeLFe.deral  Office  Building, 
Kansas  City,  Mi8soiIrt-e41flS;  telephone 
(816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
particpate  in  the  making  of  these  special 
conditions  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
address  speciHed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
in  this  notice  will  be  considered  by  the 
Administrator  before  taking  further 
action  on  these  proposals.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  docket  for  examination  by 
interested  persons  both  before  and  after 
the  closing  date  for  submission  of 
comments. 

Type  CertiHcation  Basis 

The  type  certification  basis  for  the 
Fairchild  Aircraft  Corporation  Model 
SA227-AT  Airplane  is  as  follows:  Part  3 
of  the  Civil  Air  Regulations,  effective 
May  15, 1956,  as  amended  by 
Amendments  3-1  through  3-8;§  23.511 
amended  by  Amendment  23-7,  effective 
September  14, 1969;  §  23.175(d)  as 
amended  by  Amendment  23-14, 
effective  Decembr  20, 1973;  Special 
Conditions  outlined  in  FAA  letters  dated 
November  19. 1965,  August  19, 1967, 
February  5, 1968,  and  April  4, 1968; 
Amendment  B  of  SFAR  NO.  41, 
including  paragraph  4(c)  and  the 
compartment  interior  requirements  of 
§  25.853  (a),  (b),  (b-1),  b-2),  and  (b-3) 
effective  September  26, 1978;  Part  36. 


Appendix  F,  effective  December  1, 1969, 
as  amended  by  Amendments  36-1 
through  36-6;  special  conditions  number 
23-ACE-12,  effective  September  8, 1986 
and  the  special  conditions  that  may 
result  from  this  proposal. 

The  type  certification  basis  for  the 
Fairchild  Aircraft  Corporation  Model 
SA227-TT  Airplane  is  as  follows:  Part  3 
of  the  Civil  Air  Regulations  (CAR), 
effective  May  15, 1956,  as  amended  by 
Amendments  3-1  through  3-8; 
§  23.903(b)  as  amended  by  Amendment 
23-17  effective  February  1, 1977;  Special 
Conditions  outlined  in  FAA  letters  dated 
November  19, 1965,  August  22, 1967. 
February  5, 1968,  and  April  4, 1968; 
SFAR  No.  23.27;  Amendment  B  of  SFAR 
41,  including  paragraph  4(c)  and  the 
compartment  interior  requirements  of 
§  25.853  (a),  (b),  (b-1),  (b-2),  and  (b-3) 
effective  September  26, 1978;  Part  36. 
Appendix  F  effective  December  1, 1969, 
as  amended  by  Amendments  36-1 
ihroughJa&rfi;  special  condition  number 
23-ACE^12,  effectrve-September  8. 19B6 
and  the  special  conditions  that  may 
result  from  this  proposal. 

Background 

On  August  6, 1986,  Fairchild  Aircraft 
Corporation,  Post  Office  Box  32486,  San 
Antonio,  Texas  78284,  made  application 
to  the  FAA  for  approval  of  type  design 
changes  necessary  to  incorporate  an 
emergency  lighting  system  on  the 
Fairchild  Aircraft  Corporation  Model 
SA227  Series  Airplane. 

Fairchild  Aircraft  Corporation  has 
certified  a  19-place  airplane  which 
complies  with  SFAR  41  and  incorporates 
three  window  exits  and  a  main  cabin 
door  for  egress  from  the  airplane. 
Fairchild  proposes  to  change  the  interior 
configuration  such  that  one  window 
emergency  exit  is  eliminated  and 
passenger  capacity  is  decreased  from  19 
to  10-12.  Fairchild  Aircraft  Corporation 
proposes  to  install  an  emergency 
lighting  system  for  use  during  emergency 
evacuation.  Since  the  airplane 
certification  basis  includes  SFAR-41.  an 
emergency  evacuation  demonstration  is 
required,  but  an  emergency  lighting 
system  is  not  required. 

Past  emergency  evacuation 
demonstrations  on  these  airplanes  have 
shown  that  the  most  critical  aspect  of 
the  evacuation  is  for  the  passengers  to 
find  the  location  of  emergency  exits.  The 
passenger  cabin  length  is  approximately 
25  feet  with  the  entrance  door  at  one 
end  of  the  cabin  and  the  window  exits 
about  in  the  middle  of  the  cabin. 

Discussion 

The  intallation  of  emergency  lighting 
systems  iT\  small  airplanes  was  not 
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envisioned  when  the  applicable 
requirements  for  the  subject  airplanes 
were  promulgated. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  effective  October  14, 1980, 
and  will  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.101(b)(2). 

An  emergency  evacuation 
demonstration  is  required  for  the 
affected  airplanes.  The  applicable 
requirements  do  not  contain  a 
requirement  for  emergency  lighting  to 
aid  in  emergency  evacuation,  nor  do 
these  requirements  include  design 
criteria  should  the  applicant  choose  to 
include  such  features.  If  Fairchild 
Aircraft  Corporation  chooses  to  install 
emergency  lighting  in  the  Model  SA227 
Series  Airplane  in  order  to  improve 
emergency  evacution,  and  use  such 
lighting  during  the  required  evacuation 
demonstration,  appropriate  standards 
should  be  adopted. 

Because  emergency  lighting  is  not 
required,  when  an  applicant  chooses  to 
provide  such  lighting,  the  FAA  must 
evaluate  such  lighting  relative  to  its 
intended  function.  If  that  intended 
function  would  affect  the  showing  of 
compliance  with  an  existing 
requirement,  the  FAA  must  assure  that 
the  additional  system  performs  its 
function  when  the  critical  event  occurs, 
in  this  case,  an  actual  emergency 
evacuation.  The  FAA  concluded  that 
specific  criteria  is  necessary. 

Experience  with  such  systems  in  other 
categories  of  airplanes  leads  the  FAA  to 
conclude  a  source  of  emergency  lighting 
may  be  proposed  that  is  common  to  the 
normal  airplane  lighting  system.  Due  to 
the  routine  use  of  the  normal  lighting 
system,  both  in  flight  and  on  the  ground, 
the  source  of  energy  for  th'.  emergency 
lighting  system  could  be  depleted  if  it 
were  available  for  routine  operations. 
Because  the  normal  electrical  system 
could  be  deactivated  during 
emergencies,  a  source  of  energy  for  the 
emergency  lighting  system  must  be 
available  that  is  independent  of  the 
source  for  the  normal  lighting  system. 

In  a  survivable  crash,  the  cockpit 
crew  may  be  disabled  and  unable  to 
turn  on  the  emergency  lights.  Therefore, 
in  addition  to  having  cockpit  controls  for 
turning  on  the  lights,  a  control  must  also 


be  available  in  the  cockpit  to  arm  the 
emergency  light  system.  To  assure 
activation  of  the  emergency  lighting 
system,  automatic  activation  must  occur 
when  the  engine-driven  electrical 
generator  power  is  lost  or  an  impact 
sensor  must  be  provided  to  turn  the 
armed  system  on. 

The  emergency  lighting  system  should 
only  be  armed  during  flight  operations. 
Because  crew  action  is  required  to  arm 
the  system,  there  must  be  a  caution  light 
to  alert  the  crew  if  normal  electical 
power  IB  on  in  the  airplane  and  the 
emergency  lighting  system  is  not  armed. 

Emergency  evacuation  must  be 
demonstrated  and  accomplished  in  90 
seconds  or  less:  however,  in  a 
survivable  crash  where  injuries  occur, 
significantly  longer  evacuation  times 
may  be  necessary.  Therefore,  the  energy 
supply  for  the  emergency  light  energy 
must  bs  adequate  for  ten  minutes. 

Common  practice  is  to  use 
rechargeable  batteries,  but  non- 
rechargeable  batteries  may  be  used. 
Regardless  of  which  type  battery  is 
used,  the  design  must  provide  warning 
of  charging  circuit  faults  or  inadequate 
battery  charge. 

The  emergency  lighting  system  must 
be  functional  after  being  subjected  to 
the  inertia  forces  expected  in  survivable 
crashes.  Those  forces  are  set  forth  in 
§  23.561(b]. 

During  the  survivable  crash,  various 
modes  of  system  damage  will  occur,  up 
to  and  including  single  transverse 
vertical  separation  of  the  fuselage.  Any 
such  single  occurrence  must  not  render 
the  total  emergency  lighting  system 
inoperative. 

The  minimum  level  of  illumination  is 
optional  because  providing  any  lighting 
at  all  is  optional.  However,  the 
maximum  illumination  used  during  the 
emergency  evacuation  demonstration 
must  be  the  minimum  available  after 
any  siiigle  probable  failure. 

The  FAA  has  considered  the  features 
proposed  by  Fairchild  Aircraft 
Corporation  for  the  emergency  lighting 
installation  in  the  Fairchild  Model  227 
Series  Airplanes  and  has  concluded 
that,  notwithstanding  the  existing 
requirements  applicable  to  these 
airplanes  which  did  not  envision  the  use 
of  such  systems,  special  conditions 
should  be  promulgated  for  such  systems, 
in  addition  to  the  applicable 
requirements,  that  will  provide  the 
necessary  level  of  safety.  Accordingly, 
special  conditions  are  proposed. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft.  Air 
transportation.  Safety. 


The  authority  citation  for  these 
Special  Conditions  is  as  follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a).  1421,  and  1423);  49  U.S.a 
106(g)  (Revised  Pub.  L  97-449,  January  12, 
1983);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Special  Conditions         '     i 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  the  Fairchild 
Aircraft  Corporation  Models  SA227-AT 
and  SA227-TT  Airplanes  when 
equipped  with  an  emergency  lighting 
system  intended  for  use  during 
emergency  evacuation  of  the  affected 
airplanes.  | 

Emeisency  LightiDg 

1.  If  an  emergency  lighting  system  is 
installed  and  used  as  em  aid  in  showing 
compliance  with  any  applicable 
regulatory  requirement,  including 
emergency  evacuation  demonstrations, 
the  following  special  conditions  apply: 

(a)  The  source  of  illumination  may  be 
common  to  both  the  emergency  and  the        i 
main  lighting  systems  if  the  power  ' 
supply  to  the  emergency  lighting  system 

is  independent  of  the  power  supply  to 
the  main  lighting  system.  | 

(b)  There  must  be  a  caution  light 
which  illuminates  in  the  cockpit  when     , 
power  is  on  in  the  airplane  and  the 
emergency  lighting  control  device  is  not 
armed. 

(c)  The  emergency  lights  must  be 
operable  manually  from  the  flightcrew         ^ 
station  and  be  provided  with  automatic 
activation.  The  cockpit  control  device 
must  have  an  "on",  "off,  and  "armed" 
position  so  that,  when  armed  in  the 
cockpit,  the  lights  will  operate  by 
automatic  activation.  For  automatic    i 
activation  of  the  system,  the  sensor 

must 

(1)  Activate  when  engine-driven 
electrical  generator  power  is  lost,  or 

(2)  Activate  when  subjected  to  a  force 
of  5.0,  -f-2,  —  0  g.  and  greater  for  a 
duration  of  11.  -|-5,  —0  milliseconds  and 
greater  in  the  direction  of  the 
longitudinal  axis  of  the  airplane;  must 
not  be  activated  under  conditions  less 
severe;  and,  after  activation,  must 
remain  activated  when  subsequently  ( 
subjected  to  shock  forces  in  any 
direction  of  up  to  50  g  and  having 
durations  up  to  11.  -|-5.  —0  milliseconds; 

or 

(3)  Activate  when  subjected  to  an 
alternate  crash  forces,  approved  by  FAA 
and 

(4)  Regardless  of  sensor  type,  must  be 
capable  of  being  reset  by  the  flightcrew 
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if  activated  by  any  occurrence  other 
than  a  survivable  crash. 

(d)  The  energy  supply  to  each 
emergency  lighting  unit  must  provide  the 
required  level  of  illumination  for  at  least 
10  minutes  at  the  critical  ambient 
condition  after  emergency  landing. 

(e)  If  rechargeable  batteries  are  used 
as  the  energy  supply  for  the  emergency 
lighting  system,  the  charging  circuit  must 
be  designed  to  preclude  inadvertent 
battery  discharge  into  charging  circuit 
faults.  If  the  emergency  lighting  system 
does  not  include  a  charging  circuit,  then 
battery  condition  monitors  are  required. 

(f)  Components  of  the  emergency 
lighting  system,  including  batteries, 
wiring  relays,  lamps,  and  switches  must 
be  capable  of  normal  operation  after 
having  been  subjected  to  the  inertia 
forces  listed  in  §  23.561(b). 

(g)  The  emergency  lighting  system 
must  be  designed  so  that  a  single 
probable  failure,  or  probably  system 
damage  following  a  survivable  crash, 
will  not  render  the  entire  emergency 
lighting  system  inoperative.  Single 
transverse  vertical  separation  of  the 
fuselage  is  considered  a  probable  event 
during  a  survivable  crash.  The  minimum 
emergency  illumination,  after  a  single 
probable  failure,  must  be  specified  by 
the  applicant  and  during  an  emergency 
evacuation  demonstration  the  maximum 
emergency  illumination  must  be  equal  to 
or  less  than  the  specified  level. 

Issued  in  Kansas  City.  Missouri,  on  March 
12. 1987. 

Donald  |.  Schneider, 

Acting  Director  Central  Region. 

[FR  Doc  87-6923  Filed  3-27-87;  8:45  am] 
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14  CFR  Parte  21  and  23 

[Docket  No.  034CE,  Notice  No.  23-ACE-31] 

Special  Conditions;  Falrchild  Model 
SA227-AC  Airplanes  [Type  Certificate 
No.  A8SW],  Incorporating  En>ergency 
UgMing 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 


SUMMARY:  This  notice  proposes  special 
conditions  for  the  Fairchild  Aircraft 
Corporation  Model  SA227-AC  Airplanes 
incorporating  an  emergency  lighting 
system  as  an  aid  for  emergency 
evacuation.  The  applicable  requirements 
for  these  airplanes  do  not  contain 
adequate  or  appropriate  safety 
standards  for  these  systems.  These 
proposed  special  conditions  contain  the 
additional  airworthiness  standards 


which  the  Administrator  finds  necessary 
to  establish  a  level  of  safety  equivalent 
to  the  airworthiness  standards 
applicable  to  these  airplanes. 
DATE:  Comments  must  be  received  on  or 
before  April  30, 1987. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  ACE-7,  Attention: 
Rules  Docket  Clerk,  Docket  No.  034CE, 
Room  No.  1558,  801  East  12th  Street, 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
034CE  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ervin  Dvorak,  Aerospace  Engineer, 
Regulations  and  Policy  Office  (ACE- 
110),  Aircraft  Certification  Division, 
Central  Region,  Federal  Aviation 
Administration,  Room  1656,  601  East 
12th  Street,  Federal  Office  Building, 
Kansas  City,  Missouri  64106:  telephone 
(816)  374-5688. 
SUPPUEMENTARY  INFORMATION 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  further  action  on  these  proposals. 
The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  in  the  rules 
docket  for  examination  by  interested 
persons  both  before  and  after  the 
closing  date  for  submission  of 
comments. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Fairchild  Aircraft  Corporation  Model 
SA227-AC  Airplane  is  as  follows:  Part 
23  of  the  Federal  Aviation  Regulations, 
effective  February  1, 1965,  as  amended 
by  Amendments  23-1  through  23-6; 
§  23.175(d)  amended  by  Amendment  23- 
14,  effective  December  20, 1973;  Special 
Conditions  outlined  in  FAA  letters  dated 
November  19, 1965.  August  19, 1967, 
February  5, 1968,  and  April  4, 1968; 
SFAR  23;  Amendment  B  of  SFAR  No.  41, 
including  paragraph  4(c)  and  the 
compartment  interior  requirements  of 
S  25.853  (a),  (b),  (b-1),  (b-2),  and  (b-3) 


effective  September  26, 1978;  Part  36. 
Appendix  F,  effective  December  1, 1969, 
as  amended  by  Amendments  36-1 
through  36-6:  special  conditions  number 
23-ACE-15.  effective  October  1. 1986 
and  the  special  conditions  that  may 
result  from  this  proposal. 

Background 

On  August  6, 1986,  Fairchild  Aircraft 
Corporation,  Post  Office  Box  32486.  San 
Antonio,  Texas  78284,  made  application 
to  the  FAA  for  approval  of  type  design 
changes  necessary  to  incorporate  an 
emergency  lighting  system  on  the 
Fairchild  Aircraft  Corporation  Model 
SA227  Series  Airplane. 

Fairchild  Aircraft  Corporation  has 
certified  a  19-place  airplane  which 
complies  with  SFAR  41  and  incorporates 
three  window  exits  and  a  main  cabin 
door  for  egress  from  the  airplane. 
Fairchild  proposes  to  change  the  interior 
configuration  such  that  one  window 
emergency  exit  is  eliminated  and 
passenger  capacity  is  decreased  from  19 
to  10-12.  Fairchild  Aircraft  Corporation 
proposes  to  install  an  emergency 
lighting  system  for  use  during  emergency 
evacuation.  Since  the  airplane 
certification  basis  includes  SFAR-41,  an 
emergency  evacuation  demonstration  is 
required,  but  an  emergency  lighting 
system  is  not  required. 

Past  emergency  evacuation 
demonstrations  on  these  airplanes  have 
shown  that  the  most  critical  aspect  of 
the  evacuation  is  for  the  passengers  to 
find  the  location  of  emergency  exits.  The 
passenger  cabin  length  is  approximately 
25  feet  with  the  entrance  door  at  one 
end  of  the  cabin  and  the  window  exits 
about  in  the  middle  of  the  cabin. 

Discussion 

The  installation  of  emergency  lighting 
systems  in  small  airplanes  was  not 
envisioned  when  the  applicable 
requirements  for  the  subject  airplanes 
were  promulgated. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  S  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
pubUc  notice,  as  required  by  §§  11.28 
and  11.29(b),  effective  October  14. 1980. 
and  will  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.101(b)(2). 

An  emergency  evacuation 
demonstration  is  required  for  the 
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affected  airplanes.  The  applicable 
requirements  do  not  contain  a 
requirement  for  emergency  lighting  to 
aid  in  emergency  evacuation,  nor  do 
these  requirements  include  design 
criteria  should  the  applicant  choose  to 
include  such  features.  If  Fairchild 
Aircraft  Corporation  chooses  to  install 
emergency  lighting  in  the  Model  SA227 
Series  Airplane  in  order  to  improve 
emergency  evacuation,  and  use  such 
lighting  during  the  required  evacuation 
demonstration,  appropriate  standards 
should  be  adopted. 

Because  emergency  lighting  is  not 
required,  when  an  applicant  chooses  to 
provide  such  lighting,  the  FAA  must 
evaluate  such  lighting  relative  to  its 
intended  function.  If  that  intended 
function  would  affect  the  showing  of 
compliance  with  an  existing 
requirement,  the  FAA  must  assure  that 
the  additional  system  performs  its 
function  when  the  critical  event  occurs, 
in  this  case,  an  actual  emergency 
evacuation.  The  FAA  concluded  that 
specific  criteria  is  necessary'. 

Experience  with  such  systems  in  other 
categories  of  airplanes  leads  the  FAA  to 
conclude  a  source  of  emergency  lighting 
may  be  proposed  that  is  common  to  the 
normal  airplane  lighting  system.  Due  to 
the  routine  use  of  the  normal  lighting 
system,  both  in  flight  and  on  the  ground, 
the  source  of  energy  for  the  emergency 
lighting  system  could  be  depleted  if  it 
were  available  for  routine  operations. 
Because  the  normal  electrical  system 
could  be  deactivated  during 
emergencies,  a  source  of  energy  for  the 
emergency  lighting  system  must  be 
available  that  is  independent  of  the 
source  for  the  normal  lighting  system. 

In  a  survivable  crash,  the  cockpit 
crew  may  be  disabled  and  unable  to 
turn  on  the  emergency  lights.  Therefore, 
in  addition  to  having  cockpit  controls  for 
turning  on  the  lights,  a  control  must  also 
be  available  in  the  cockpit  to  arm  the 
emergency  light  system.  To  assure 
activation  of  the  emergency  lighting 
system,  automatic  activation  must  occur 
when  the  engine-driven  electrical 
generator  power  is  lost  or  an  impact 
sensor  must  be  provided  to  turn  the 
armed  system  on. 

The  emergency  lighting  system  should 
only  be  armed  during  flight  operations. 
Because  crew  action  is  required  to  arm 
the  system,  there  must  be  a  caution  light 
to  alert  the  crew  if  normal  electrical 
power  is  on  in  the  airplane  and  the 
emergency  lighting  system  is  not  armed. 

Emergency  evacuation  must  be 
demonstrated  and  accomplished  in  90 
seconds  or  less:  however,  in  a 
survivable  crash  where  injuries  occur, 
significantly  longer  evacuation  times 
may  be  necessary.  Therefore,  the  energy 


supply  for  the  emergency  light  energy 
must  be  adequate  for  ten  minutes. 

Common  practice  is  to  use 
rechargeable  batteries,  but  non- 
rechargeable  batteries  may  be  used. 
Regardless  of  which  type  battery  is 
used,  the  design  must  provide  warning 
of  charging  circuit  faults  or  inadequate 
battery  charge. 

The  emer;gency  lighting  system  must 
be  functional  after  being  subjected  to 
the  inertia  forces  expected  in  a 
survivable  crash.  Those  forces  are  set 
forth  in  §  23.561(b). 

Duriag  a  survivable  crash,  various 
modes  of  system  damage  will  occur,  up 
to  and  including  single  transverse 
vertical  separation  of  fuselage.  Any  such 
single  acciurence  must  not  render  the 
total  emergency  lighting  system 
inoperative. 

The  minimum  Ifevel  of  illumination  is 
optional  because  providing  any  lighting 
at  all  is  optional.  However,  the 
maximtim  illumination  used  during  the 
emergency  evacuation  demonstration 
must  be  the  minimum  available  after 
any  single  probable  failure. 

The  FAA  has  considered  the  features 
proposed  by  Fairchild  Aircraft 
Corporation  for  the  emergency  lighting 
installation  in  the  Fairchild  Model 
SA227  Series  Airplanes  and  has 
concluded  that,  notwithstanding  the 
existing  requirements  applicable  to 
these  airplanes  which  did  not  envision 
the  use  of  such  systems,  special 
conditions  should  be  promulgated  for 
such  systems,  in  addition  to  the 
applicable  requirements,  that  will 
provide  the  necessary  level  of  safety. 
Accordingly,  special  conditions  are 
proposed. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation.  Safety. 

The  authority  citation  for  these 
Special  Conditions  is  as  follows: 

Authority:  Sees.  313(a),  801.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423):  49  U.S.C. 
106(g)  (Revised  Pub.  L.  97-449.  January  12, 
1983):  14  CFR  21.16  and  21.101:  and  14  CFR 
11.28  and  11.29(b). 

The  Pioposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Admiaistration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  the  Fairchild 
Aircraft  Corporation  Model  SA227-AC 
Airplanes  when  equipped  with  an 
emergency  lighting  system  intended  for 
use  during  emergency  evacuation  of  the 
affected  airplanes. 


Emergency  Lighting 

1.  If  an  emergency  lighting  system  is 
installed  and  used  as  an  aid  in  showing 
compliance  with  any  appHcable 
regulatory  requirement,  including 
emergency  evacuation  demonstrations, 
the  following  special  conditions  apply: 

(a)  The  source  of  illumination  may  be 
common  to  both  the  emergency  and  the 
main  lighting  systems  if  the  power 
supply  to  the  emergency  lighting  system 
is  independent  of  the  power  supply  to 
the  main  Ughting  system. 

(b)  There  must  be  a  caution  light 
which  illuminates  in  the  cockpit  when 
power  is  on  in  the  airplane  and  the 
emergency  lighting  control  device  is  not 
armed. 

(c)  The  emergency  lights  must  be 
operable  manually  from  the  flightcrew 
station  and  be  provided  with  automatic 
activation.  The  cockpit  control  device 
must  have  an  "on",  "off,  and  "armed" 
position  so  that,  when  armed  in  the 
cockpit,  the  lights  will  operate  by 
automatic  activation.  For  automatic 
activation  of  the  system,  the  sensor  must 

(1)  Activate  when  engine-driven 
electrical  generator  power  is  lost,  or 

(2)  Activate  when  subjected  to  a  force 
of  5J0,  +2,  —0  g.  and  greater  for  a 
duration  of  11,  +5,  —0  milliseconds  and 
greater  in  the  direction  of  the 
longitudinal  axis  of  the  airplane:  must 
not  be  activated  under  conditions  less 
severe;  and,  after  activation,  must 
remain  activated  when  subsequently 
subjected  to  shock  forces  in  any 
direction  of  up  to  50  g  and  having        ! 
durations  up  to  11.  -f5.  —0  milliseconds; 
or 

(3)  Activate  when  subjected  to  an 
alternate  crash  forces,  approved  by  FAA 
and 

(4)  Regardless  of  sensor  type,  must  be 
capable  of  being  reset  by  the  flightcrew 
if  activated  by  any  occurrence  other 
than  a  survivable  crash. 

(d)  The  energy  supply  to  each 
emergency  lighting  unit  must  provide  the 
required  level  of  illumination  for  at  least 
10  minutes  at  the  critical  ambient 
condition  after  emergency  landing. 

(e)  If  rechargeable  batteries  are  used 
as  the  energy  supply  for  the  emergency 
lighting  system,  the  charging  circuit  must 
be  designed  to  preclude  inadvertent 
battery  discharge  into  charging  circuit 
faults.  If  the  emergency  lighting  system 
does  not  include  a  charging  circuit,  then 
battery  condition  monitors  are  requiret^. 

(f)  Components  of  the  emergency      j 
lighting  system,  including  batteries, 
wiring  relays,  lamps,  and  switches  must 
be  capable  of  normal  operation  after 
having  been  subjected  to  the  inertia 
forces  listed  in  §  23.561(b). 
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(g)  The  emergency  lighting  system 
must  be  designed  so  that  a  single 
probable  failure,  or  probable  system 
damage  following  a  survivable  crash, 
will  not  render  the  entire  emergency 
lighting  system  inoperative.  Single 
transverse  vertical  separation  of  the 
fuselage  is  considered  a  probable  event 
during  a  survivable  crash.  The  minimum 
emergency  illumination,  after  a  single 
probable  failure,  must  be  specified  by 
the  applicant  and  during  an  emergency 
evacuation  demonstration  the  maximum 
emergency  illumination  must  be  equal  to 
or  less  than  the  specified  level. 

Issued  in  Kansas  City,  Missouri  on  March 
12, 1987. 

Donald  ).  Schneider, 

Acting  Director,  Central  Region. 

IFR  Doc  87-6922  Filed  3-27-87;  8:45  am) 
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14  CFR  Part  39 

I  Docket  No.  87-NM-22-AD1 

Airworthiness  Directives;  Boeing 
Models  727  and  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  ot  proposed  rulemaking 
(NPRM). 

StiMMARV:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Models  727 
and  737  series  airplanes,  which 
currently  requires  either  incorporation 
of  an  electrical  ground  fault  protection 
system  or  replacement  of  the  hydraulic 
pumps  with  new  or  upgraded  hydraulic 
pumps.  This  action  would  require 
reinstating  the  visual  inspection  and 
pressure  check  of  the  case  drain  system 
which  was  inadvertently  omitted  from 
the  AD  when  it  superseded  an  earlier 
AD  on  the  same  subject. 
DATES:  Comments  must  be  received  no 
later  than  April  20, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
22-AD,  17900  Pacific  Highway  South,  C- 
689(>6,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alvin  Habbestad,  Systems  and 
Equipment  Branch,  ANM-130S,  Seattle 
Aircraft  Certification  Office:  telephone 
(206)  431-1942.  Mailing  address:  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966.  Seattle. 
Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

AvailabUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-22-AD,  17900  Pacific 
Highway  South,  C-«8966,  Seattle, 
Washington  98168. 

Discussion:  On  December  19, 1986, 
FAA  issued  AD  87-02-05,  Amendment 
39-5501  (51  FR  47209;  December  31, 
1986).  to  require  either  incorporation  of 
an  electrical  ground  fault  protection 
system  or  replacement  of  certain 
hydraulic  pumps  with  new  or  improved 
hydraulic  pumps.  AD  87-02-05 
superseded  AD  76-22-08.  Amdt.  39-2762. 
which  required  repetitive  inspections 
and  pressure  tests  of  the  cavity  drain 
system  components  until  a  ground  fault 
protection  was  incorporated  into  the 
hydraulic  pump  electrical  wiring. 

Since  issuance  of  AD  87-02-05,  it  was 
discovered  that  the  requirement  of  AD 
76-22-08  to  accomplish  periodic  visual 
inspections  of  the  fuel  cavity  drain 
system  for  the  Models  727  and  737  series 
airplanes,  and  the  pressure  leak  check 
of  those  components  on  the  Model  727, 
had  inadvertently  been  omitted  from  AD 
87-02-05.  The  FAA  has  determined  that 
it  is  necessary  to  continue  these 


inspections  and  tests  until  the  hydraulic 
pumps  are  replaced  or  the  ground  fault 
protection  system  is  installed  in 
accordance  with  AD  87-02-05  to  prevent 
a  fire  caused  by  a  bum-through  failure 
of  a  pump  in  the  presence  of  flammable 
liquids. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  reinstating  the 
visual  inspections  and  pressure  leakage 
checks  that  were  required  by  AD  76-22- 
08. 

It  is  estimated  that  186  Model  727  and 
94  Model  737  airplanes  of  U.S.  registry 
would  be  affected  by  this  AD;  that  it 
would  take  approximately  5  manhours 
per  Model  727  series  airplane,  and  1 
manhour  per  Model  737  series  airplane 
to  accomplish  the  required  actions;  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  additional  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$39,200  for  Model  727  series  airplanes 
and  $3,760  for  Model  737  series 
airplanes. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any.  Boeing  Models  727 
and  737  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106{J!)  (Revised  Pub  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 
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§39.13    [Amended] 

2.  By  revising  AD  87-02-05, 
Amendment  39-5501  (51  FR  47209; 
December  31, 1986),  to  read  as  follows: 

Boeing:  Applies  to  Boeing  Models  727,  737- 
100.  and  737-200  series  airplanes, 
equipped  with  hydraulic  system  "B" 
Abex  P/N  57186  pump  motor,  certificated 
in  any  category.  Compliance  required  as 
indicated  unless  previously 
accomplished. 
To  prevent  a  hydraulic  system  "B"  Abex  P/ 
N  57186  pump  motor  internal  wiring  fault 
from  burning  a  hole  in  the  case  and  igniting 
the  escaping  hydraulic  fluid,  which  could 
ignite  fuel  leakage,  accomplish  the  following: 

A.  Within  the  next  300  hours  time  in 
service  af'.er  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  1,000 
hours,  unless  already  accomplished, 
accomplish  1.  or  2..  as  applicable: 

1.  Perform  a  visual  inspection  of  the  cavity 
drain  system  components  in  the  left  wing- 
body  fairing  area  for  fuel  leakage  in  all  Model 
727  series  airplanes  in  accordance  with 
Boeing  Service  Bulletin  727-29-A52,  dated 
October  22, 1976,  or  later  FAA-approved 
revision.  Any  evidence  of  leakage  or 
conditions  that  could  lead  to  leakage,  must  be 
corrected  prior  to  further  flight  in  accordance 
with  approved  maintenance  procedures. 

2.  Perform  a  visual  inspection  of  all  fuel 
system  components  and  associated  plumbing 
installed  in  the  main  wheel  wells  of  all  Model 
737  series  airplanes  in  accordance  with 
Boeing  Service  Bulletin  737-29-A1033  dated 
October  22, 1976,  or  later  FAA-approved 
revisions.  Inspect  for  evidence  of  leakage, 
damage  and  security  of  installations.  Any 
evidence  of  leakage  or  conditions  that  could 
lead  to  leakage,  must  be  corrected  prior  to 
further  flight  in  accordance  with  approved 
maintenance  procedures. 

B.  Within  the  next  1000  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1000  hours, 
accomplish  a  pressure  leakage  check  of 
cavity  drain  system  components  in  the  left 
wing-body  fairing  area  in  all  Model  727  series 
airplanes  in  accordance  with  Boeing  Service 
Bulletin  727-29-A52,  dated  October  22, 1976, 
or  later  FAA-approved  revisions. 

C.  Prior  to  February  2. 1988,  either: 

1.  Install  the  ground  fault  protection 
systems  in  the  hydraulic  system  "B"  Abex 
pump  motor  electric  power  circuits  in 
accordance  with  Boeing  Service  Bulletin  727- 
29-47.  Revision  2,  dated  October  8, 1976,  or 
737-29-1029,  Revision  2,  dated  October  1976, 
as  applicable,  or  later  FAA-approved 
revisions:  or 

2.  Install  the  hydraulic  "B"  system  motor 
driven  pumps,  either  new  or  upgraded,  in 
accordance  with  Boeing  Service  Bulletin  727- 
29-55  dated  April  30, 1980,  or  737-29-1036 
dated  April  30, 1980,  or  later  FAA-approved 
revisions. 

This  action  terminates  the  repetitive 
inspection  requirements  of  paragraphs  A.  and 
B.,  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 


E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle.  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certifiqation  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  March 
20, 1987. 

Wayne  |.  Barlow, 

Director,  Northwest  Mountain  Region. 
[FR  Doc  87-6920  Filed  3-27-87;  8:45  amj 

BILUNG  OOOE  4910-13-M 


14CFF^Part39 

[Docket  No.  87-NM-21-AD1 

Airworthiness  Directives;  Lockheed- 
Georgia  Company  Model  1329  Series 
Airplanes  (JetStar),  Equipped  With  an 
Auxiliary  Power  Unit  (APU)  in 
Accordance  With  STC  SA1043WE  or 
STC  SA3297WE;  and  Israel  Aircraft 
Industries  Aero  Commander  Model 
1121  Series  Airplanes,  Equipped  With 
an  APU  in  Accordance  With  STC 
SA135eWE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnONC  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Lockheed  Model  1329  series 
airplanes,  equipped  with  an  Auxiliary 
Power  Unit  (APU)  in  accordance  with 
STC  SA1043WE  or  STC  SA3297WE,  and 
to  Israel  Aircraft  Industries  Aero 
Commander  Model  1121  series 
airplanes,  equipped  with  an  APU  in 
accordance  with  STC  SA1356WE,  which 
would  require  installation  of  fuel  line 
shrouds  and  associated  drains.  This 
proposal  is  prompted  by  reports  of 
several  incidents  of  ingestion  of  fuel 
vapors  into  the  compressor  of  the  APU. 
This  condition,  if  not  corrected,  could 
lead  to  fuel  fumes  entering  the  cockpit 
and  passenger  compartment  through  the 
APU  air  inlet  and  air  conditioning 
system  from  APU  fuel  leaks  in  the  APU 
compartment. 

DATES:  Comments  must  be  received  no 
later  than  May  18. 1987. 


ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
21-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  AiResearch  Aviation 
Company,  Customer  Support 
Department,  6201  West  Imperial 
Highway,  Los  Angeles.  California  90045; 
or  Lockheed-Georgia  Company,  86  South 
Cobb  Drive,  JetStar  Customer  Support, 
Dept.  64-26,  Zone  668.  Marietta.  Georgia 
30063.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roy  McKinnon,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L,  FAA, 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach. 
California  90808;  telephone  (213)  514- 
6327. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  F>ropo8ed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-21-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle,     . 
Washington  98168. 
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Discussion 

There  have  been  at  least  seven 
reports  of  fuel  fumes  entering  the 
cockpit  and  passenger  compartment 
through  the  APU  air  inlet  and  air 
conditioning  system  from  APU  fuel  leaks 
in  the  APU  compartment.  Five  incidents 
have  been  due  to  failures  of  components 
on  the  APU  fuel  control  unit,  which  have 
allowed  fuel  to  leak  into  the  APU 
compartment. 

The  FAA  has  reviewed  and  approved 
AiResearch  Aviation  Company  Service 
Bulletin  11.39.  Revision  A.  dated 
November  20, 1986.  which  describes  the 
installation  of  APU  fuel  line  shrouds  and 
associated  drains.  The  shrouds  and 
drains  are  intended  to  prevent  fuel  leaks 
into  the  APU  compartment. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  the  installation  of 
APU  fuel  line  shrouds  and  associated 
drains  in  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  estimated  that  83  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  32 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour.  It 
is  estimated  that  the  cost  of  parts  is 
$2178  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$287,014. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($3458).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 


1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
lanuary  12, 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockheed-Georgia  Company  and  Israel 
Aircraft  Industries:  Applies  to  Lockheed 
letStar  Model  1329  and  Model  1329-25  series 
airplanes,  equipped  with  AiResearch 
Aviation  Company  Model  30-92  APU  in 
accordance  with  STC  SA1043WE  or  STC 
SA3297WE;  and  to  Israel  Aircraft  Aero 
Commander  Model  1121  series  airplanes, 
equipped  with  the  AiResearch  Aviation 
Company  Model  30-92  APU  in  accordance 
with  STC  SAl3SeWE.  certificated  in  any 
category. 

Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  minimize  the  potential  for  fuel  fumes 
entering  the  cockpit  and  passsenger 
compartment,  accomplish  the  following: 

A.  Within  the  next  600  hours  time-in- 
ser\'ice  or  12  months  after  the  effective  date 
of  this  AD,  whichever  occurs  earlier,  install 
fuel  line  shrouds  and  associated  drains  in 
accordance  with  the  accomplishment 
instructions  of  AiResearch  Aviation 
Company  Service  Bulletin  No.  11.39.  Revision 
A,  dated  November  2a  1986.  or  later 
revisions  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Lockheed-Georgia 
Company.  86  South  Cobb  Drive.  JetStar 
Customer  Support.  Dept.  64-25.  Zone 
668,  Marietta.  Georgia  30063;  or 
AiResearch  Aviation  Company. 
Customer  Support  Department.  6201 
West  Imperial  Highway,  Los  Angeles, 
California  90045.  These  documents  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach, 
California. 

Issued  in  Seattle.  Washington,  on  March 
19. 1987. 

Wayne  ].  Baric w. 

Director.  Northwest  Mountain  Region. 
(FR  Doc.  87-6921  Filed  3-27-87;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  87-ASW-5] 

Proposed  Amendment  of  Transition 
Area;  Graham,  TX 

AGEMCv:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  revise 
a  transition  area  at  Graham,  TX.  The 
intended  effect  of  the  proposed  action  is 
to  provide  necessary  controlled  airspace 
for  aircraft  executing  a  new  standard 
instrument  approach  procedure  (SlAP) 
to  the  Graham  Municipal  Airport.  This 
action  is  necessarj'  since  the 
nondirectional  radio  beacon  (NDB)  is 
being  relocated  and  additional  airspace 
is  needed  to  encompass  the  new  SIAP. 
This  proposal  would  increase  the 
amount  of  controlled  airspace  at  and 
above  700  feet  around  the  Graham 
Municipal  Airport  to  accommodate  the 
types  of  aircraft  now  utilizing  the  airport 
under  instrument  flight  rules  (IFR) 
conditions. 

DATE:  Comments  must  be  received  on  or 
before  May  6. 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triphcate  to:  Manager. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Southwast  Region. 
Docket  No.  87-ASW-5,  Federal  Aviation 
Administratioa  P.O.  Box  1689.  Forth 
Worth.  TX  76101. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region.  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Forth  Worth.  TX. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Wheeler.  Airspace  and 
Procedures  Branch.  ASW-534.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration.  P.O. 
Box  1689.  Forth  Worth.  TX  76101; 
telephone:  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
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are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ASW-5." 
The  postcard  will  be  date/time 
stamped-and  returned  to  the  commenter. 
All  communications  received" before 4he- 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Forth  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concened  with  this  relemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region,  P.O. 
Box  1689.  Fort  Worth,  TX  76101. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maihng 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  existing  700-foot 
transition  area  at  Graham.  TX.  To 
enhance  airport  usage,  a  new  SIAP  is 
being  developed  for  the  Graham 
Municipal  Airport,  utilizing  the 
relocated  Graham  NDB  as  a 
navigational  aid.  The  development  of  a 
new  SIAP,  based  on  this  relocated 
navigational  aid,  entails  revision  of  the 
existing  transition  area  at  Graham,  TX, 
at  and  above  700  feet  above  ground 
level  within  which  aircraft  are  provided 
air  traffic  control  services.  Transition 
areas  are  designed  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  terminal 
and  en  route  environment.  The  intended 


effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  IFR  and  other 
aircraft  operating  under  VFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routing  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Byectrttve  Order  12291:  (2)  is  not  a 
"signincant  rule"  under  DOT  Regulatory  ■ 
Policies  and  Procedures  (44  FR  11034; 
Februaiy  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Control  zones. 
Transition  areas. 

The  Proposed  Amendment 

PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

Graham,  TX  [Revised] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authwity:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11,89. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  7-mile  radius 
of  the  Graham  Municipal  Airport  (latitude 
33°06'38r  N.,  longitude  98'33'16'  W.). 

Issued  in  Fort  Worth,  TX,  on  March  17, 
1987. 

Larry  L  Craig, 

Assistant  Manager,  Air  Traffic  Division. 

Southwest  Region. 

[PR  Doa  87-6924  Filed  3-27-87;  8:45  am] 

BILLING  OOOE  4«10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

Federal  Old-Age,  Survivors,  and 
Disability  insurance  Benefits;  i 

Recovery  of  Overpayments 

AGENCY:  Social  Security  Administration, 
HHS. 

action:  Proposed  rule. 

SUMMARY:  In  this  proposed  rule  we 
expand  the  definition  of  what  we 
consider  to  be  "against  equity  and  good 
cbhscience'^  in  deciding  whether  or  not 

to  recover  an  overpayment  6?  Social    

Security  benefits  from  a  contingently  — - 
hable  individual  to  include  the  situation 
where  the  contingently  liable  individual 
was  living  in  a  separate  household  from 
the  overpaid  individual  at  the  time  of 
the  overpayment.  A  contingently  liable 
individual  is  one  who  is  entitled  to 
benefits  on  the  same  earnings  record  as 
the  individual  who  actually  received  the 
overpayment  of  benefits.  The  new 
definition  would  provide  a  more  liberal 
policy  for  waiving  overpayments  under 
certain  conditions.  ' 

DATE:  We  will  consider  your  comments 
if  we  received  them  no  later  than  May 
29, 1987. 

addresses:  Send  your  written 
comments  to  the  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  Services,  P.O.  Box  1585,  ' 

Baltimore,  Maryland  21203,  or  deliver 
them  to  the  Office  of  Regulations,  Social 
Security  Administration,  3-B-4 
Operations  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below.      I 

FOR  FURTHER  INFORMATION  CONTACT 

Duane  Heaton,  Office  of  Regulations,  3- 
B-4  Operations  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
telephone  (301)  594-7951. 

SUPPLEMENTARY  INFORMATION: 

General 

Section  204(b)  of  the  Social  Security 
Act  (the  Act)  provides  that  the  Social 
Security  Administration  (SSA)  shall  not 
adjust  benrfits  or  make  recovery 
because  of  an  overpayment  from  any 
individual  who  is  without  fault  if 
adjustment  or  recovery  from  the 
individual  would  defeat  the  purpose  of 
the  title  or  be  against  equity  and  good 
conscience.  Section  204(a)  directs  us  to 
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issue  regulations  regarding  our 
overpayment  and  underpayment 
policies. 

Our  current  regulations,  §  404.509. 
define  "against  equity  and  good 
conscience."  In  addition,  there  are 
examples  of  how  we  apply  the  definition 
in  making  determinations  on  requests  to 
waive  recovery  of  overpayments.  Our 
policy,  as  contained  in  the  definition  of 
"against  equity  and  good  conscience", 
provides  that  recovery  of  an 
overpayment  will  be  considered 
inequitable  if  an  individual  who  is 
without  fault,  as  defined  in  §  404.510, 
relinquished  a  valuable  right  or  changed 
his  or  her  position  for  the  worse  because 
of  a  notice  that  we  would  make  payment 
or  because  of  the  actual  payment.  The 
individual's  financial  circumstances  are 
irrelevant  to  our  determination  of 
whether  recovery  would  be  against 
equity  and  good  conscience.  Those 
circumstances  are  considered,  however, 
in  determining  whether  recovery  would 
defeat  the  purpose  of  the  title  (see 
§  404.508). 

We  hold  the  overpaid  individual  as 
primarily  liable  for  repayment  of  the 
overpayment.  If  we  are  unable  to  obtain 
repayment  from  the  primarily  liable 
individual,  we  then  seek  recovery  by 
withholding  benefits  due  from  any  other 
individual  entitled  to  benefits  on  the 
same  record  of  earnings  as  the  overpaid 
individual.  These  other  individuals  are 
considered  contingently  liable. 

Beneficiaries  and  others  have  pointed 
out  to  us  that  contingently  liable 
individuals  living  in  separate 
households  usually  have  little  or  no 
contact  with  the  overpaid  individual  or 
that  individual's  household.  As  a  result, 
they  often  do  not  know  the  cause  or 
amount  of  the  overpayment.  (Some 
contingently  liable  individuals  do  not 
learn  of  the  overpayment  and  their 
liability  until  they  file  for  benefits  years 
later.)  Additionally,  they  probably  do 
not  derive  financial  benefit  from  the 
overpayment  amounts  because  they 
lived  in  a  separate  household  from  the 
overpaid  individual  at  the  time  the 
overpayment  was  made. 

We  agree  with  the  comments  that  our 
current  policy  of  recovering  an 
overpayment  from  a  contingently  liable 
individual  who  lived  in  a  separate 
household  at  the  time  the  overpayment 
was  made  should  be  changed. 

For  the  reasons  stated  above,  we 
propose  to  expand  the  definition  at 
§  404.509  of  "against  equity  and  good 
conscience"  in  recovery  of  an 
overpayment  to  include  a  contingently 
liable  individual  living  in  a  separate 
household  at  the  time  of  the 
overpayment.  In  addition,  we  will  add 


an  example  (example  4)  of  a 
contingently  liable  individual  who  is 
granted  waiver  of  recovery  of  an 
overpayment  because  the  individual  is 
without  fault  and  did  not  live  in  the 
same  household  as  the  overpaid 
individual  at  the  time  of  the 
overpayment. 

In  addition  to  the  expanded  definition 
and  the  new  example,  we  have  deleted 
one  example  that  is  not  longer  correct 
due  to  statutory  changes  affecting 
entitlement  and.  after  editing  the 
remaining  examples  to  reorder  or  make 
them  clearer,  reprinted  them  for  ease  of 
updating. 

Executive  Order  12291 

These  proposed  regulations  would 
change  the  definition  of  what  we 
consider  to  be  "against  equity  and  good 
conscience"  in  recovering  an 
overpayment.  The  new  definition  would 
implement  a  more  in  recovering  an 
overpayment.  The  new  definition  would 
implement  a  more  equitable  policy  of 
waiving  recovery  of  overpayments 
under  certain  conditions.  We  estimate 
the  cost  to  be  minor  (less  than  $4  million 
per  year).  Therefore,  these  regulations 
do  not  meet  the  criteria  specified  in 
Executive  Order  12291  for  a  major  rule 
and  regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not.  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  regulations  affect  only 
benefit  amounts  payable  to  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354. 
the  Regulatory  Flexibility  Act  of  1980.  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.062 — Social  Security 
Disability  Insurance;  13.803 — Social  Security 
Retirement  Insurance:  13.805 — Social  Security 
Survivors'  Insurance] 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-age.  survivors  and 
disability  insurance. 


Dated:  August  18. 1986. 
Dorcas  R.  Hardy. 

Commissioner  of  Social  Security. 

Approved:  August  22, 1986. 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Services. 

PART  404— (AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Part  404  of  Chapter  III  of  Title 
20  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  404. 
Subpart  F  is  revised  to  read  as  follows: 

Authority:  Sees.  204.  205.  227,  and  1102. 
Social  Security  Act:  49  Stat.  624.  53  Stat.  1368. 
79  Stat.  379,  49  Stat.  647.  67  Stat.  18,  631;  sec. 
5.  Reorganization  Plan  No.  1  of  1953:  42  U.S.C. 
404.  405.  427. 1302. 

2.  Section  404.509  is  revised  to  read  as 
follows: 

§  404.509    Against  equity  and  good 
conscience;  defined. 

(a)  Recovery  of  an  incorrect  payment 
is  "against  equity  and  good  conscience" 
(under  title  II  and  title  XVIII]  if  an 
individual — 

(1)  Changed  his  or  her  position  for  the 
worse  (Example  (1))  or  relinquished  a 
valuable  right  (Examples  (2)  and  (3)) 
because  of  reliance  upon  a  notice  that  a 
payment  would  be  made  or  because  of 
the  incorrect  payment  itself;  or 

(2)  Was  living  in  a  separate  household 
from  the  overpaid  person  at  the  time  of 
the  overpayment  and  derived  no  benefit 
from  the  overpayment  (Example  (4)). 

(b)  The  individual's  financial 
circumstances  are  not  material  to  a 
finding  of  against  equity  and  good 
conscience. 

Example  1.  A  widow,  having  been  awarded 
benefits  for  herself  and  daughter,  entered  her 
daughter  in  private  school  because  the 
monthly  benefits  made  this  possible.  After 
the  widow  and  her  daughter  received 
payments  for  almost  a  year,  the  deceased 
worker  was  found  to  be  not  insured  and  all 
payments  to  the  widow  and  child  were 
incorrect.  The  widow  has  no  other  funds  with 
which  to  pay  the  daughter's  private  school 
expenses.  Having  entered  the  daughter  in 
private  school  and  thus  incurred  a  fmancial 
obligation  toward  which  the  benefits  had 
been  applied,  she  was  in  a  worse  position 
financially  than  if  she  and  her  daughter  had 
never  been  entitled  to  benefits.  In  this 
situation,  the  recovery  of  the  payments  would 
be  inequitable. 

Example  2.  After  being  awarded  old-age 
insurance  benefits,  an  individual  resigned 
from  employment  on  the  assumption  he 
would  receive  regular  monthly  benefit 
payments.  It  was  discovered  3  years  later 
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that  (due  to  a  Social  Security  Administration 
error)  his  award  waij  erroneous  because  he 
did  not  have  the  rsquired  insured  status.  Due 
to  his  af;e,  the  individual  was  unable  to  get 
his  job  back  and  could  not  get  any  other 
employment.  In  this  situation,  recovery  of  the 
overpayments  would  be  against  equity  and 
good  conscience  because  the  individual  gave 
up  a  valuable  right. 

Example  3.  In  June  1985.  H  filed  for  hospital 
insurance  benefits  and  submitted  evidence, 
which  he  believed  was  correct,  showing  he 
was  65  years  old.  He  was  subsequently 
notified  that  he  was  entitled  to  hospital 
insurance  coverage  effective  July  1, 1985.  At 
the  same  time,  H  was  notified  that  he  was 
entitled  to  monthly  Social  Security  benefits, 
but  because  he  was  working  regularly  and 
earning  in  excess  of  $20,000  a  year,  no 
payment  would  be  made  until  his  work  status 
changed.  On  the  basis  of  the  notice  of 
entitlement  to  hospital  insurance  coverage,  H 
allowed  his  private  insurance  policy,  which 
provided  for  full  reimbursement  of  hospital 
expenses  in  each  calendar  year,  to  lapse  as  of 
July  1,  1985.  In  August  1985,  H  was  an 
inpatient  at  a  hospital  for  20  days  and 
incurred  $4,500  of  hospital  expenses.  For  the 
services  received  by  H,  the  hospital  was  paid 
$4,100  ($4,500  minus  the  $400  deductible) 
under  the  hospital  insurance  program.  Later 
that  year,  H  became  aware  of  and  submitted 
other  evidence  showing  beyond  doubt  that  he 
was  63  years  old  in  August  1985.  Based  on 
this  new  evidence,  the  Social  Security 
Administration  determined  that  H  was  not 
entitled  under  the  hospital  insurance  program 
and  the  hospital  had  been  incurrectly  paid 
$4,100  (no  monthly  benefits  had  been  paid). 
With  respect  to  Hs  liability  for  the  incorrect 
payment  of  $4,100.  unless  waiver  applied,  this 
amount  would  be  adjusted  against  futue 
payment  (if  any)  of  monthly  Social  Security 
or  Railroad  Retirement  benefits  or  would  be 
recovered  from  H.  Under  the  facts  presented, 
however,  adjustment  or  recovery  of  the 
incorrect  payment  from  H  is  considered 
against  equity  and  good  conscience  because 
in  reliance  on  the  award  notice  advising  him 
of  his  entitlement  to  hospital  insurance 
coverage,  H  relinquished  a  valuable  right 
when  he  allowed  his  private  health  insurance 
to  lapse. 

Example  4.  M  divorced  K  and  married  L  M 
died  a  few  years  later.  When  K  files  for 
benefits  as  a  surviving  divorced  widow,  she 
learns  that  L  had  been  overpaid  $3,200  also 
on  M's  earnings  record.  Because  K  is 
receiving  benefits  on  the  same  record  of 
earnings,  K  is  contingently  liable.  K  was 
living  in  a  separate  household  from  L  at  the 
time  of  the  overpayment  and  derived  no 
benefit  from  the  overpayment.  K  requests 
waiver  of  recovery  of  the  $3,200  overpayment 
from  benefits  due  her.  In  this  situation,  it 
would  be  against  equity  and  good  conscience 
to  recover  the  overpayment  from  K. 

[FR  Doc.  87-8902  Filed  3-27-87;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[LR-16S-66] 

Capitalization  and  Inclusion  In 
Inventory  of  Certain  Costs 

AGENCV:  Infernal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cros»-reference  to  temporary 
regulations. 

SUMMAKY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Infernal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
accounting  for  production  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Tax  Reform  Act  of  1986.  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this 
proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered 
by  May  29, 1987.  In  general,  the 
amendments  are  proposed  to  be 
effective  for  costs  incurred  after 
December  31. 1986. 

ADDRESS:  Send  comments  and  requests 
for  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-168-86)  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulette  C.  Galanko  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW.. 
Washington.  DC  20334  (Attention: 
CC:LR:T),  (202)  566-3288.  not  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations 
(designated  by  a  "T"  following  the 
section  citation)  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register  amend  Part  1  of  Title  26 
of  the  Code  of  Federal  Regulations. 
These  amendments  are  proposed  to 
conform  the  regulations  to  the 
requirements  of  section  803  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514).  100 
Stat.  2085.  For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  87-6720  (T.D. 
8131)  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register.  The  preamble  to  the 
temporary  regulations  provides  a 
discussion  of  the  rules.  The  final 
regulations,  which  this  document 
proposee  to  base  on  those  temporary 


regulations,  would  amend  Part  1  of  Title 
26  of  the  Code  of  Federal  Regulations. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
propose  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  I  , 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Conmiissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  comments.  If 
a  public  hearing  is  held.  Notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork  1 

Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington. 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Paulette  C.  Galanko  of  the 
Legislation  and  Regulations  Division. 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation  on  matters  of  both 
substance  and  style. 
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List  of  Subject  in  26  CFR  1.441-1-1.483-2 

Income  taxes.  Accounting.  Deferred 
compensation  plans. 
Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 
\VK  Doa  87-6721  Filed  3-24-87;  3:17  pm| 

BILLING  CODE  4a30-01-M 

DEPARTMEffT  OF  TRANSPORTATIOM 

Office  of  the  Secretary 

49  CFR  Part  71 

I  Docket  No.  S  Notice  No.  »7-7| 

Standarrl  Time  Zone  Boundary  in  ttie 
State  of  (ndiana;  Termination  of 
Rulemalting 

AGENCY:  Department  of  Transportation. 
Office  of  the  Secretary. 

action:  Withdrawal  of  proposal  and 
termination  of  rulemaking. 

SUMMAftv:  The  Department  is 
withdrawing  a  proposal  to  relocate  the 
boundary  between  eastern  and  central 
time  in  the  State  of  Indiana,  which 
would  have  moved  Starke  and  Jasper 
counties  from  the  central  time  zone  to 
the  e«stern  time  zone.  Making  the 
change  would  not  have  satisfied  the 
primary  statutory  standard  of  "the 
convenience  of  commerce. 
FOR  FURTHER  INFORIIATKM  CONTACr. 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street  SW., 
Room  10424.  Washington.  DC  20590. 
(202)  366-9306. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Standard  Time  Act  of  1918, 
as  amended  by  the  Uniform  Time  Act  of 
1966  (15  U.S.C.  260-64).  the  Secretary  of 
Transportation  has  authority  to  issue 
regulations  modifying  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  in  the 
statute  for  such  decisions  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

Time  observance  in  Indiana:  current 
situation.  The  State  of  Indiana  is  unique 
in  the  ptattern  of  its  observance  of 
standard  time  and  daylight  saving  time. 
Although  twelve  other  States  are  in  two 
time  zones,  only  Indiana  has  three 
distinct  areas  of  time  observance.  In  the 
northwest  near  Chicago.  Illinois,  and 
including  the  cities  of  Gary  and 
Hammond.  Indiana,  are  six  Indiana 


cotinlies  in  the  central  zone.  They 
include  Starke  and  Jasper  counties,  the 
subjects  of  this  action.  In  the  southwest, 
including  Evansville,  Indiana,  but  not 
touching  the  six  northwestern  counties, 
are  five  counties  in  the  central  zone.  The 
rest  of  the  state  (81  counties)  is  in  the 
eastern  zone,  including  the  area 
between  the  two  central  zone  areas. 

To  compound  the  uniqueness  of  time 
observance  in  Indiana,  the  state  has  an 
exemption  from  daylight  saving  time  for 
the  eastern  time  zone  portion.  As  a 
consequence,  during  the  period  of  the 
year  when  DST  is  in  effect,  despite  the 
difference  in  time  zones,  the  entire  state 
observes  a  uniform  clock  time. 

Time  ohservance  in  Indiana:  history. 
The  appropriate  time  zone  for  Indiana 
has  been  the  subject  of  much  debate 
since  time  zones  were  first  established. 
When  time  zones  were  first  adopted  by 
the  Federal  Goverrftnent  in  1918,  all  of 
Indiana  was  in  the  central  zone.  In  1961. 
the  Interstate  Commerce  Commission 
(DOTs  predecessor  in  this  regard) 
moved  the  eastern  half  of  the  State 
(including  Indianapolis,  tire  capital)  to 
the  eastern  zone,  but  denied  requests  to 
include  more  of  the  state  in  eastern  time. 

In  1967,  DOT  proposed  to  rescind  the 
ICC  action  and  restore  the  entire  State 
to  central  time.  That  proposal — issued  at 
the  request  of  the  Governor  of  Indiana — 
was  overwhelmingly  unpopular  with  the 
people  of  Indiana.  Consequently,  in 
1968.  DOT  amended  its  1967  proposal  by 
proposing  to  include  in  the  eastern  zone 
all  of  the  state  except  six  counties  in  the 
northwest  near  Chicago,  Illinois,  and 
seven  counties  in  the  southwest.  That 
amended  proposal  met  with  great 
support,  with  one  modification:  there 
was  support  for  lea\'ing  only  six  of  the 
soutiiwestem  counties  in  the  central 
zone.  Effective  April  27, 1969,  therefore, 
all  of  the  State  was  put  in  the  eastern 
zone  except  six  in  the  northwest  and  six 
in  the  southwest. 

In  1977.  at  the  requst  of  the  Board  of 
County  Commissioners  of  Pike  County, 
one  of  the  six  southwestern  counties  in 
the  central  zone,  DOT  conducted  a 
proceeding  similar  to  this  one  that 
resulted  in  Pike  County  being  moved 
from  central  to  eastern  time.  In  1981.  at 
the  request  of  the  Board  of  County 
Commissioners  of  Starke  County,  DOT 
conducted  a  proceeding  similar  to  this 
one,  but  decided  at  the  end  of  the 
proceeding  not  to  mov^e  Starke  County 
from  central  to  eastern  time.  In  1985,  the 
Department  rejected  a  request  from  the 
remaining  5  central  time  zone  counties 
in  southwestern  Indiana  to  be  moved 
into  the  eastern  time  zone. 

Impact  on  observance  of  daylight 
saving  time.  The  relatiortship  between 
time  zone  boundaries  and  the 


observance  (or  nonobservance)  of 
daylight  saving  time  can  sometimes  be 
confusing.  One  comment  to  the  docket  in 
this  proceeding,  for  example,  said  that 
the  commenter  wanted  daylight  time, 
not  central  time.  It  should  be 
emphasized  that  this  proceeding 
concerns  only  whether  the  eastern/ 
central  time  zone  boundary  should  be 
moved.  The  application  of  daylight 
saving  time  within  the  State  of  Indiana 
is  not  at  issue. 

The  proposals.  The  Board  of  County 
Commissioners  of  Starke  County  and 
the  Board  of  County  Commissioners  of 
Jasper  County  made  separate,  formal 
requests  to  the  Department  of 
Transportation  to  move  each  county 
from  central  to  eastern  time.  The 
Department  determined  that  these 
proposals  made  a  prima  facie  case  for 
opening  a  proceeding  to  determine 
whether  the  changes  should  be  made. 
The  Department  published  a  notice  of 
proposed  rulemaking  (NPRM)  on  this 
subject  on  December  3, 1986  (51  FR 
43644)  and  held  public  hearings  in 
Starke  and  Jasper  counties  on  January  6 
and  7. 1987.  The  Department  received 
approximately  400  comments  on  the 
proposal,  and  a  total  of  50  persons 
spoke  at  the  two  public  hearings. 

Starke  County 

Comments 

Public  sentiment  in  Starke  County 
appears  to  be  rather  evenly  divided  on 
whether  it  makes  more  sense  for  the 
county  to  be  in  the  eastern  or  the  central 
time  zone.  Of  the  66  written  comments 
the  Department  received  concerning 
Starke  County,  33  favored  central  time 
and  33  favored  eastern  time.  Both 
proponents  and  opponents  of  ttie  time 
zone  change  included  petitions  signed 
by  local  residents  with  their 
submissions.  A  majority  of  the  petition 
signatures  oppose  the  proposed  change. 
Of  the  14  persons  who  spoke  at  the 
Starke  County  hearing,  nine  favored 
eastern  time  and  five  favored  central 
time. 

The  principal  arguments  made  by 
proponents  of  changing  the  county  to 
eastern  time  were  the  following: 

•  County  residents  do  not  commute  to 
jobs  in  the  Chicago,  Gary,  and  other 
central  time  areas  to  the  extent  that  they 
used  to.  Rather,  commuting  patterns 
now  take  county  residents  to  St.  Joseph 
and  Pulaski  counties  and  the  South  Bend 
area,  which  are  in  the  eastern  time  zone. 

•  Most  of  the  rest  of  the  state,  and 
particulariy  the  state  capital, 
Indianapolis,  is  on  eastern  time.  It 
would  be  beneficial  for  the  county  to  be 
on  the  same  time  zone  as  most  of  the 
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rest  of  the  state.  For  state  and  local 
government  offices  in  Starke  County  (as 
well  as  for  some  Federal  officies,  like 
the  Postal  Service),  it  would  reduce 
confusion  and  ease  communications 
with  government  offices  in  Indianapolis 
if  the  county  were  on  eastern  time. 

•  Many  businesses  have  suppliers  or 
customers  primarily  in  the  eastern  time 
zone.  It  would  make  customer  service, 
deliveries,  and  other  commercial 
relationships  easier  if  the  county  were 
on  eastern  time.  Some  professional 
services  (e.g..  medical  specialists)  are 
more  readily  available  in  South  Bend 
than  in  central  time  areas. 

•  Television  stations  in  South  Bend 
are  more  relevant  for  Starke  County 
viewers  than  are  Chicago  stations. 

•  Changing  to  eastern  time  would 
permit  the  county  to  remain  on  standard 
time  all  year  round,  which  is  desirable 
for  people  who  don't  like  to  change  their 
clocks  in  April  and  October. 

•  Supporters  of  changing  to  eastern 
time  argue  that  the  change  would  not 
have  an  adverse  effect  on  farm  work  or 
schoolchildren's  safety. 

•  An  official  of  Ancilla  College  in 
Marshall  County,  an  eastern  time  zone 
jurisdiction  adjacent  to  Starke  County, 
said  the  schedules  of  her  institution's 
Starke  County  students  and  their 
families  are  complicated  by  the 
difference  in  time  zones. 

The  principal  arguments  made  by 
those  persons  who  favored  remaining  on 
central  time  were  the  following: 

•  Changing  to  eastern  time  would 
mean  that  schoolchildren  would  have  to 
go  to  school  in  the  dark  in  the  morning, 
increasing  safety  risks. 

•  Most  commuters  still  go  to  central 
time  zone  areas  to  work.  The  county 
judge  and  court  commissioner  presented 
information  derived  from  jury  rolls  that 
showed  that  of  Starke  County  residents 
in  their  jury  records  who  commuted  out 
of  the  county  in  recent  years,  over  75 
percent  still  went  to  work  in  central  time 
zone  areas. 

•  Most  of  the  actions  transferred  into 
the  county  court  from  other  jurisdictions 
under  Indiana's  change  of  venue  statute 
come  from  central  times  areas.  Changing 
the  county's  time  zone  would  complicate 
court  scheduling  significantly. 

•  More  people  watch  Chicago  TV 
than  South  Bend  TV;  in  any  event,  it  is 
more  convenient  to  watch  South  Bend 
TV  while  our  own  clocks  are  on  central 
time  (e.g.,  11:00  news  comes  on  at  10:00). 

•  There  are  as  many  business  and 
professional  relationships  with  central 
time  as  with  eastern  time  areas. 

•  People  are  more  likely  to  go 
shopping  at  malls  in  central  time  areas 
than  to  go  to  South  Bend  or  other 
eastern  time  zone  areas  for  this  purpose. 


•  While  there  is  some  inconvenience 
for  people  attending  Ancilla  College  in 
the  rfurrent  situation,  as  many  people  go 
to  a  Purdue  University  branch  in  a 
central  time  area.  They  would  be 
inconvenienced  if  the  time  were 
changed. 

In  addition  to  these  comments,  there 
was  a  petition  signed  by  approximately 
800  persons,  most  of  them  from  Starke 
County,  who  said  that  they  wanted  the 
entire  State  of  Indiana  to  be  in  the 
central  time  zone,  with  year-round 
daylight  saving  time.  Time  zones  should 
be  by  states,  not  counties,  the  peitition 
said. 

The  people  signing  this  petition 
clearly  did  not  favor  putting  Starke 
County  on  eastern  time.  It  is  beyond  the 
scope  of  this  proceeding  to  consider  any 
action  having  statewide  effect,  however. 
To  be  considered  by  the  Department, 
any  request  to  realign  the  State  of 
Indiana's  time  zones  so  that  the  entire 
state  was  in  the  central  time  zone  would 
have  to  come  from  the  state  government 
level. 

Discussion  and  Decision 

In  1981,  Starke  County  petitioned  the 
Department  to  move  the  county  from  the 
central  to  the  eastern  time  zone.  In  an 
October  16, 1981,  decision,  the 
Department  denied  the  petition.  The 
primary  reason  for  this  decision  was 
that  commuting  patterns  for  county 
residents  were  such  that  far  more 
commuters  would  be  inconvenienced  by 
changing  the  county  to  eastern  time  than 
would  be  helped  by  making  the  change. 
Because  the  principal  commuting 
direction  for  Starke  County  residents 
was  from  the  county  to  central  time 
areas,  the  Department  concluded,  it 
would  not  serve  the  convenience  of 
commerce  to  move  the  county  into  the 
eastern  time  zone. 

Proponents  of  the  current  petition  to 
move  Starke  County  into  the  eastern 
time  2one  alleged  that,  because  of 
declining  employment  opportunities  in 
heavy  industry  in  the  Illinois/Indiana 
"rust  belt,"  these  commuting  patterns 
had  changed.  More  commuters,  they 
said,  now  went  to  eastern  time  zone 
areas. 

While  several  commenters  said  that  it 
was  their  impression  that  this  shift  in 
commuting  patterns  had  taken  place, 
they  were  unable  to  present  any 
statistical  evidence  on  the  point.  The 
1980  census  data  relied  upon  in  the 
Department's  1981  Starke  County 
remain  the  most  recent  comprehensive 
data  relevant  to  this  issue.  The  jury 
statistics  presented  by  the  court 
commissioner,  while  not  as 
comprehensive  or  conclusive  as  census 
data  or  state  employment  statistics, 


were  the  only  post-1981  data  presented 
to  the  Department.  This  information 
indicated  that  commuting  patterns  had 
not  changed  significantly  since  the 
Department's  1981  decision. 

The  Department  regards  the 
proponents'  case  for  there  having  been  a 
shift  in  employment  and  commuting 
patterns  as  unproven.  Consequently,  the 
main  basis  for  the  Department's  1981 
conclusion  that  the  proposed  shift  of 
Starke  County  to  eastern  time  would  not 
serve  the  convenience  of  commerce 
remains  valid. 

The  Department  does  not  believe  that 
opponents'  concerns  about  the  effect  of 
making  the  time  zone  change  on  the 
safety  of  school  transportation  for 
children  are  well-founded.  As  the 
Department  pointed  out  in  the  1981 
decision  concerning  Starke  County, 
schoolbus  pickups  in  rural  areas  tend  to 
be  at  the  children's  homes.  Second, 
nearby  eastern  zone  counties  already 
have  a  very  similar  time/light  situation 
for  morning  pickups  to  what  Starke 
County  would  have  if  it  moved  to  the 
eastern  time  zone.  These  counties  do  not 
appear  to  have  experienced  unusual 
safety  problems  in  morning  school 
transportation  related  to  the  time  when 
it  gets  light  outside. 

The  Department  regards  the  other 
arguments  by  opponents  and  proponents 
of  the  change  as  inconclusive.  Making 
the  change  would  reduce  inconvenience 
for  some  individuals,  businesses, 
educational  institutions  and  government 
offices.  The  change  would  create  greater 
inconvenience  for  others.  Living  near  a 
time  zone  border  always  creates 
inconvenience,  which  the  Department 
cannot  eliminate  by  shifting  a 
jurisdication  from  one  time  zone  to 
another.  The  close  division  of  opinion 
among  commenters  on  the  Starke 
County  petition  appears  to  reflect  a 
rather  even  balance  of  inconvenience, 
on  issues  other  than  commuting 
patterns,  between  the  merits  of  leaving 
the  county  in  the  central  zone  or  moving 
it  to  the  eastern  zone.  These  arguments 
do  not  lead  to  a  conclusion  that  the 
convenience  of  commerce  would  be,  on 
the  whole,  better  served  by  granting  the 
county's  petition  than  by  denying  it. 
For  these  reasons,  the  Department 
concludes  that  it  would  not  serve  the 
convenience  of  commerce  to  grant  the 
petition  to  move  Starke  County  into  the 
eastern  time  zone.  The  county's  petition 
is  therefore  denied,  and  the  rulemaking 
with  respect  to  Starke  County  is 
terminated. 
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lasper  County 

Comments 

In  contrast  to  the  situation  in  Starke 
County,  comments  relating  to  the 
proposed  time  zone  change  in  Jasper 
County  were  not  evenly  divided.  Among 
the  written  comments,  39  favored 
moving  the  county  to  eastern  time,  while 
273  opposed  the  change.  The  comments 
of  both  proponents  and  opponents 
included  petitions  signed  by  numbers  of 
local  residents.  The  opponents  of  the 
change  obtained  many  more  petition 
signatures  for  their  positions,  including 
one  petition  with  over  20(X)  signatures. 
Of  the  36  individuals  who  spoke  at  the 
public  hearing.  33  opposed  the  change. 

There  was  a  strong  geographical 
pattern  evident  in  the  comments. 
Commenters  from  the  northern  part  of 
the  county  (i.e..  DeMotte,  Wheatfield 
and  the  surrounding  area)  were  ahnost 
unanimously  against  the  proposed 
change.  A  substantial  portion  of  all 
negative  comments  on  the  proposal 
came  from  persons  in  the  northern  part 
of  the  county.  On  the  other  hand,  there 
were  few  commenters  from  the  southern 
part  of  the  county  (i^.,  the  Remington 
area).  These  commenters  appeared  not 
to  have  strong  feelings  about  the  issue, 
at  least  in  part  because  many 
individuals  and  businesses  in  this 
portion  of  the  county  appear  to  observe 
eastern  time  on  an  informal  basis, 
regardless  of  the  official  time  zone  for 
the  county.  Most  of  the  support  for  the 
proposed  change  came  from  the  central 
part  of  the  county  (i.e.,  the  Rensselaer 
area).  Even  from  this  part  of  the  county, 
however,  there  were  nearly  as  many 
comments  opposing  the  proposal  as 
favoring  it. 

Comments  favoring  moving  Jasper 
County  from  central  to  eastern  time 
made  the  following  principal  arguments: 

•  It  would  be  beneficial  to  put  the 
county  on  the  same  time  as  most  of  the 
rest  of  the  state  and  its  capital, 
Indianapolis.  This  would  be  especially 
helpful  for  state  and  local  government 
offices  and  the  Postal  Service,  which 
deal  principally  with  offices  in 
Indianapolis  or  Lafayette. 

•  Many  businesses,  at  least  in  the 
central  and  southern  portions  of  the 
county,  have  their  main  supply  and 
customer  relationships  with  persons  and 
firms  in  the  eastern  time  zone  areas  of 
the  state. 

•  People  in  the  central  and  southern 
part  of  the  county  go  to  Lafayette  for 
shopping  and  professional  services. 

•  With  the  opening  in  a  few  years  of  a 
new  Japanese  motor  vehicle  plant  in  the 
Lafayette  area,  work  opportunities  in 
the  eastern  time  zone  for  Jasper  county 
residents  will  increase. 


•  St.  Joseph's  College  (a  significant 
employer  in  the  south  central  part  of  the 
county)  has  its  business  relationships 
primarily  in  the  eastern  time  zone  areas 
of  the  state,  and  most  of  its  employees 
live  in  eastern  time  zone  areas. 

Comments  opposing  moving  Jasper 
County  from  the  central  to  the  eastern 
time  zone  made  the  following  principal 
arguments: 

•  Most  businesses'  supply  and 
markebng  relationships,  especially  in 
the  northern  part  of  the  county,  are  with 
businesses  and  individuals  located  in 
central  time  zone  areas.  For  example,  a 
branch  bank  in  DeMotte  serves  many 
customers  in  central  time  zone  counties; 
many  employees  at  a  steam-electric 
generating  plant  the  county's  largest 
employer,  commute  from  central  time 
zone  areas;  another  plant  with  300 
employees  reports  to  a  headquarters  in 
Chicago;  and  grain  farmers  tend  to  use 
elevators  in  central  time  zone  areas. 
Many  comments  from  small  businesses 
in  the  northern  part  of  the  county  made 
similar  ptoints. 

•  Most  radio  and  TV  stations 
received  are  from  Chicago  and  other 
central  time  zone  areas.  There  are  no 
TV  stations  received  or  same-day 
newspaper  service  from  Indianapolis. 

•  1980  data  shows  that  a  significant 
majority  of  Jasper  County  residents  who 
commute  to  work  outside  the  county 
commute  to  the  Chicago  area  and  other 
central  time  zone  locations.  This 
situation  still  appears  to  exist,  even 
though  there  are  not  updated  statistics 
on  the  point. 

•  The  northern  part  of  the  county  is 
growing  economically  because  it  is  on 
the  southern  fringe  of  the  Chicago 
exurban  area.  People  and  business 
locate  there  whose  jobs  or  markets 
relate  to  the  greater  Chicago  area.  The 
additional  inconvenience  of  being  in  the 
eastern  time  zone  would  likely  give 
people  incentives  to  locate  in  adjacent 
parts  of  central  time  zone  counties, 
harming  economic  growth  in  Jasper 
County. 

•  The  northern  part  of  the  county  is 
more  populous  than  the  southern  part  of 
the  courity  (approximately  18,000 
population  compared  to  10,000).  Moving 
the  county  to  eastern  time  would, 
therefore,  inconvenience  more  people 
than  it  would  help. 

•  For  air  transportation,  Jasper 
County  residents  are  much  more  likely 
to  use  Chicago  than  Indianapolis  or 
Lafayette  airports. 

•  Changing  the  time  zone  would 
create  school-related  problems.  In 
addition  to  the  concern  about  children 
waiting  for  school  buses  in  the  dark, 
commenters  expressed  concern  about 
problems  in  scheduling  athletic  events 


and  other  activities.  The  change  would 
also  complicate  life  for  students  (and 
their  families)  who  go  to  school  in  Jnsper 
County  but  live  in  nearby  central  time 
zone  counties. 

•  There  are  plenty  of  stores  (e.g.,malls 
in  Lake  County)  and  professional 
services  (e.g..  emergency  medical 
facilities)  in  Jasper  County  and  nearby 
central  time  ^one  areas  for  people  to 
use. 

«  Lake  County  lawyers  like  to  move 
cases  to  Jasper  County  courts  under  the 
Indiana  venue  law.  This  would  be  less 
convenient  if  the  time  zone  were 
changed. 

In  addition  to  the  comments  for  and 
against  making  the  requested  time  zone 
change  for  the  whole  county,  13  written 
comments  and  four  speakers  at  the 
hearing  favored  splitting  the  county  at 
the  school  district  boundary  (with  the 
portion  of  the  county  served  by  the 
Kankakee  Valley  School  Corporation 
remaining  on  central  time  and  the  rest  of 
the  county  being  changed  to  eastern 
time).  This  approach,  its  proponents 
said,  would  satisfy  the  people  in  the 
northern  end  of  the  county  who  wanted 
to  stay  on  central  time  while  giving 
people  in  the  southern  and  central  part 
of  the  county  the  opportunity  to  use 
eastern  time. 

Nine  vsrritten  comments  and  one 
speaker  at  the  hearing  opposed  this 
suggestion.  Their  basic  argument  was 
that  splitting  the  county  would  produce 
more  confusion  and  inconvenience  than 
leaving  it  as  a  unit.  This  was 
particularly  true,  they  said,  for  purposes 
of  the  delivery  of  local  government 
services. 

Discussion  and  Decision 

The  written  comments  and  hearing 
statements  of  persons  from  the  northern 
part  of  Jasper  County  made  a  convincing 
case  for  the  proposition  that  it  would  ill 
serve  the  convenience  of  commerce  to 
move  at  least  that  part  of  the  county 
from  eastern  to  central  time.  That  the 
case  is  convincing  is  not  due  solely  to 
the  fact  that  comments  from  that  part  of 
the  county  were  both  numerous  and 
virtually  unanimous. 

The  arguments  described  above 
concerning  economic  growth  trends, 
employment  and  commuting  patterns, 
and  business  relationships  with 
suppliers  and  customers  were 
uncontroverted.  They  suggest  strongly 
that  existing  commercial  patterns,  which 
have  bolstered  the  economy  in  a  portion 
of  Indiana  which  otherwise  has  had 
considerable  economic  difficulty  in 
recent  years,  could  be  disrupted  by  a 
time  zone  change.  Even  more  than  the 
apparently  strong  personal  preferences 
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of  residents  of  the  area  to  remain  on 
central  time,  these  factors  lead  to  a 
conclusion  that  moving  the  northern  part 
of  the  county  to  eastern  time  would  not 
serve  the  convenience  of  commerce. 
This  necessarily  implies  a  decision 
against  moving  the  entire  county  into 
the  eastern  time  zone. 

There  remains  the  question  of  whether 
it  would  serve  the  convenience  of 
commerce  to  split  the  county  along 
school  district  boundary  lines.  Splitting 
counties  between  two  different  time 
zones  is  not  unprecedented.  At  the 
present  time,  11  counties  in  seven  states 
(none  of  them  in  Indiana)  are  split.  The 
Department  concludes  that  it  would  not 
be  appropriate  to  split  Jasper  County 
however. 

In  part,  this  conclusion  is  based  on  the 
general  proposition  that  it  is  inadvisable 
to  split  governmental  jurisdictions, 
except  when  there  is  a  compelling 
reason  to  do  so.  Many  commenters  in 
both  Starke  and  Jasper  counties 
mentioned  their  sense  that  it  would  be 
better  for  everyone  concerned  if  the 
entire  state  was  in  only  one  time  zone; 
the  considerations  that  underlie  that 
sentiment  apply  with  even  greater  force 
to  keeping  local  jurisdictions  in  one 
piece  for  time  purposes. 

In  addition  to  this  general 
consideration,  the  Department  relies  on 
a  number  of  other  factors  in  deciding  not 
to  split  the  county.  First,  the  Department 
is  persuaded  that  there  is  merit  in  the 
argument  made  by  commenters  that 
splitting  the  county  would  create 
confusion  in  the  provision  of  local 
government  services.  If  the  section  of 
the  county  with  the  majority  of  the 
county's  population  is  on  central  time, 
while  the  county  seat  and  offices  are  on 
eastern  time,  the  inconvenience  for 
residents  of  the  northern  portion  of  the 
county  would  be  substantial.  In 
addition,  this  situation  would  probably 
make  it  more  difficult  for  county 
agencies  and  employees  to  carry  out 
their  functions. 

Second,  the  comments  favoring 
moving  even  the  central  and  southern 
portions  of  the  county  to  the  eastern 
time  zone  were  not  compelling.  It  is  true 
that  county  offices  would  benefit  from 
being  on  the  same  time  as  state 
government  offices  in  Indianapolis,  but 
it  is  doubtful  that  this  convenience 
would  offset  the  inconvenience  of  being 
in  a  different  time  zone  from  the 
majority  of  the  county's  residents. 

Third,  businesses  and  educational 
institutions  in  the  southern  part  of  the 
county  may,  indeed,  find  it  more 
convenient  to  be  on  eastern  time.  (As 
mentioned  above,  a  number  of 
commenters  mentioned  that  maiiy 
businesses  and  individuals  in  the 


Remington  area  already  observe  eastern 
time  on  an  unofficial  basis.)  On  balance, 
however,  the  Department  believes  that 
the  inconvenience  caused  by  splitting 
the  county  (including  that  caused 
businesses  in  central  and  southern 
Jaspet  County  in  dealing  with  northern 
Jasper  County  businesses  and 
individuals  and  vice-versa  in  a  split 
county)  would  outweigh  this  benefit. 
The  coming  of  a  new  Japanese  motor 
vehiclje  plant  to  the  Lafayette  area  may 
influence  employment  and  commuting 
patterns  in  the  future,  but  it  would  not 
be  a  good  idea  to  base  a  decision  in  this 
proceeding  on  speculation  about  such 
future  effects. 

Finally,  the  views  of  commenters 
suggest  that  there  is  neither  broad  nor 
deep  local  support  for  splitting  the 
county.  As  mentioned  above,  while 
virtually  all  of  the  support  for  moving 
any  pert  of  the  county  into  the  eastern 
time  zone  came  from  the  central  and 
southern  part  of  the  county,  there  were 
nearly  as  many  comments  from  those 
areas  opposed  to  the  change  as  favoring 
it.  A  number  of  the  comments  from 
businesses  or  other  organizations 
counted  as  favoring  eastern  time  did  not 
strongly  express  a  desire  to  change. 
Rather,  they  simply  said  that  a  change,  if 
it  came,  would  not  cause  problems  for 
them.  As  also  noted  above,  only  a  small 
number  of  comments  explicitly 
discussed  the  idea  of  splitting  the 
county. 

For  these  reasons,  the  Department 
concludes  that  it  would  not  serve  the 
convenience  of  commerce  to  grant  the 
petition  to  move  Jasper  County  into  the 
eastern  time  zone.  The  county's  petition 
is  therefore  denied,  and  the  rulemaking 
with  respect  to  Jasper  County  is 
terminated. 

Issued  at  Washington.  DC,  this  25th  day  of 
March  1987. 

Rosalind  A.  Knapp, 

Deputy  Genreal  Counsel. 

(FR  Doc.  87-6950  Filed  3-27-87:  8:45  am) 
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National  Highway  Traffic  Safety  ~    ' 
Administration 

49  cm  Part  571 

(Docket  No.  74-14;  Notice  511 

Federal  Motor  Vehicles  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Termination  of  Rulemaking. 

SUMMARY:  This  notice  announces  the 
agenqy's  decision  to  retain  the         \ 


automatic  restraint  requirement  for 
convertibles  manufactured  after 
September  1, 1989.  NHTSA  has 
concluded  that  it  is  reasonable  and 
practicable  for  manufacturers  to  install 
driver-only  air  bag  systems  or  automatic 
safety  belts  in  convertibles.  One  of  the 
primary  reasons  for  the  agency's 
decision  is  the  anticipated  wide-spread 
availability  of  driver-side  air  bag 
systems  for  passenger  cars,  including 
convertibles.  The  increased  availability 
of  air  bag  systems  will  be  a  result  of  a 
final  rule,  published  elsewhere  in 
today's  Federal  Register,  which  amends 
Standard  No.  208,  Occupant  Crash 
Protection,  to  provide,  until  September 
1, 1983,  that  a  car  meeting  the  ' 

performance  requirements  in  the 
standard  with  a  non-belt  automatic 
restraint,  such  as  an  air  bag,  for  the 
driver  and  a  manual  lap/shoulder  belt  at 
the  right  front  passenger  seating  position 
will  be  considered  in  compliance  with 
Standard  No.  208.  The  increased 
production  of  driver-side  systems  which 
will  result  from  that  rulemaking  action 
will  decrease  the  cost  of  those  systems, 
thus  making  it  financially  easier  for 
manufacturers  to  install  those  systems 
in  cars  that  are  produced  in  low 
volumes,  such  as  convertibles. 

DATE:  Petitions  for  reconsideration  must 
be  filed  with  the  agency  by  April  29, 
1987. 

ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
numbers  of  this  notice  and  be  submitted 
to:  Administrator,  Room  5220,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW..  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Strombotne,  Chief, 
Crashworthiness  Division,  National 
Highway  Traffic  Safety  Administration, 
Room  5320,  NRM-12,  400  Seventh  Street, 
SW.,  Washington.  DC  20590  (202-366- 
2264). 

SUPPLEMENTARY  INFORMATION: 

Background 

-    On  July  11, 1984  (49  FR  28962),  the    ~' 
Department  of  Transportation 
announced  its  decision  on  occupant 
crash  protection.  The  decision  provided 
for  the  phased-in  implementation  of  an 
automatic  restraint  requirement  for  the 
front  outboard  seats  in  passenger  cars, 
including  convertibles,  beginning  on 
September  1, 1986,  with  full 
implementation  to  take  place  on 
September  1. 1989.  The  decision  also 
announced  that  the  agency  was 
considering  whether  to  rescind  the 
automatic  restraint  requirement  for 
convertibles  and  would  specifically 
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address  that  issue  in  a  subsequent 
rulemaking  action. 

On  April  12, 1985  (50  FR  14589). 
NHTSA  published  a  notice  that 
proposed,  among  other  things, 
alternative  occupant  crash  protection 
requirements  for  convertibles.  On 
October  17, 1986  (51  FR  37028).  NHTSA 
published  a  final  rule  that  amended 
Standard  No.  208  to  provide 
manufacturers  with  the  option  of 
excluding  convertibles  from  the 
automatic  restraint  requirements  during 
the  phase-in  period.  The  agency  also 
armounced  that  it  would  determine,  in  a 
separate  rulemaking  action,  whether  to 
retain  the  automatic  restraint 
requirements  for  convertibles 
manufactured  on  or  after  September  1. 
1989,  or  whether  the  agecny  should 
apply  a  dynamic  test  requirement  to  the 
manual  safety  belts  installed  in  those 
vehicles.  Subsequent  to  publication  of 
the  October  1986  final  rule,  seven 
interested  parties  filed  timely  petitions 
for  reconsideration.  After  reviewing  the 
issues  raised  by  the  petitioners.  NHTSA 
has  decided  to  retain  the  automatic 
restraint  requirement  for  convertibles 
manufactured  on  or  after  September  1, 
1989.  The  issues  raised  by  the 
petitioners  and  the  reasons  for  the 
agency's  decision  are  discussed  below. 

Adopt  Permanent  Exclusion  for 
Convertibies 

Six  of  the  petitioners  (Chrysler,  Ford. 
Mazda,  Rolls-Royce.  Toyota,  and 
Volkswagen)  requested  NHTSA  to 
adopt  a  permanent  exclusion  for 
convertibles  from  the  automatic 
restraint  requirement.  In  addition,  those 
six  petitioners  urged  the  agency  to  make 
its  decision  promptly,  saying  that 
vehicle  manufacturers  need  to  know  the 
final  requirements  for  convertibles  since 
they  are  currently  making  their  design 
decisions  for  convertibles  that  will  be 
manufactured  after  September  1, 1989. 

The  petitioners  raised  a  number  of 
reasons  why  the  automatic  restraint 
requirement  should  not  be  retained  for 
convertibles.  Chrysler  said  that  while 
"an  air  bag  might  provide  a  technical 
solution  for  the  driver's  side,  we  know 
of  no  passive  system  which  can  be 
employed  on  the  passenger  side  and  still 
retain  the  open  character  of  the 
convertible."  Ford  and  Volkswagen  said 
that,  based  on  the  information  relied  on 
by  the  agency  in  the  October  1986  final 
rule,  a  requirement  for  automatic 
restraints  in  convertibles  manufactured 
after  September  1. 1989.  would  be 
unreasonable,  impracticable,  and 
inappropriate.  They  referred  to  the 
agency's  comment  in  the  October  1986 
final  rule  that  automatic  belts  are  not 
reasonable  for  some  models  because  of 


the  structural  changes  that  would  have 
to  be  made  to  attach  the  upper  torso 
portion  of  the  belt.  They  also  referred  to 
the  agency's  comment  in  the  same  final 
rule  that  further  research  and 
development  work  must  be 
accomplished  before  an  effective,  low- 
cost  air  bag  system  is  available  for 
convertibles.  Finally,  they  also  pointed 
out  that  the  practicability  of  using 
"built-in"  safety  {i.e..  the  use  of  interior 
padding  and  structural  changes  to 
provide  protection  to  unrestrained 
occupants)  in  convertibles  is  uncertain 
at  this  time.  Ford  repeated  its  prior 
comment  that  failure  to  rescind  the 
September  1, 1989  automatic  restraint 
requirement  for  convertibles  "would 
likely  prevent  Ford  from  offering 
convertibles  in  the  1990  model  year." 
Volkswagen  also  said  it  might  have  to 
discontinue  its  convertible  models  if  the 
automatic  restraint  requirement  is 
retained  for  those  vehicles. 

Ford  also  said  that,  even  a  practicable 
automatic  belt  system  were  available,  it 
could  not  design  and  tool  an  automatic 
belt  system  in  time  for  the  1990  model 
year.  Ford  also  said  that  "to  introduce  a 
driver  air  bag  into  convertibles  built 
after  August  31, 1989,  Ford  would  have 
to  initiate  immediately  a  unique 
engineering  program  with  engineering 
resources  that  do  not  currently  exist 
within  Ford  or  at  key  suppliers." 
Further,  Ford  said  that  if  it  had  to  divert 
its  limited  engineering  resources  to  an 
accelerated  design  and  development 
program  for  convertibles,  it  would  have 
to  delay  its  long  term  program  to 
develop  passenger-side  air  bags. 

Rolls-Royce  said  that  its  convertible  is 
a  separate  vehicle  model  and  is  not  a 
convertible  version  of  its  four  door 
sedan.  It  said  that  the  current  exclusion 
of  convertibles  from  the  automatic 
restraint  requirement  during  the  phase- 
in  allows  Rolls-Royce  to  "devote  our 
limited  resources  to  the  development 
and  installation  of  passive  restraints  in 
our  four  door  sedans  in  the  short  term." 
Rolls-Royce  said  it  plans  to  install  an  air 
bag  system  in  its  convertible  models  in 
the  future,  but  it  may  not  be  able  to 
develop  a  driver  and  passenger-side  air 
bag  system  for  the  1990  model. 

Apply  Requirement  to  Convertibles 

The  Insurance  Institute  for  Highway 
Safety  strongly  opposed  excluding 
convertibles  manufactured  after 
September  1. 1989,  from  the  automatic 
restraint  requirement.  IIHS  referred  to 
its  prior  comments  on  the  convertible 
issue  and  said  that  air  bags  can  be 
installed  in  those  vehicles.  IIHS  further 
said  that  the  use  of  air  bags  will  not 
"significantly  affect  car  prices  because, 
by  the  1990  model  year,  they  will  be 


produced  in  large  enough  quantities  to 
keep  their  cost  reasonable." 

Agency  Decision 

After  considering  the  information 
provided  by  the  commenters,  the  agency 
has  decided  to  retain  the  automatic 
restraint  requirement  for  convertibles 
manufactured  on  or  after  September  1. 
1989.  One  primary  reason  for  NHTSAs 
decision  is  the  anticipated  wide-spread 
availability  of  driver-side  air  bag 
systems  for  use  in  convertibles  and 
other  passenger  cars  that  will  result 
from  another  rulemaking  action  taken 
today  by  the  agency.  To  encourage  the 
development  of  a  variety  of  automatic 
restraint  systems.  Standard  No.  208 
currently  provides  that  a  manufacturer 
that  installs  a  non-belt  automatic 
restraint  system,  such  as  an  air  bag 
system,  at  the  driver's  seating  position 
and  a  manual  lap/shoulder  belt  at  the 
front  right  passenger  seating  position 
will  receive  credit  for  producing  one 
automatic  restraint-equipped  passenger 
car  ("one  car  credit")  during  the  phase- 
in  period.  In  a  final  rule  published 
elsewhere  in  today's  Federal  Register. 
the  agency  hab  aecidcd.  u.  ico^unae  i«j  d 
petition  from  the  Ford  Motor  Company, 
to  extend  this  provision  temporarily 
beyond  the  phase-in  period.  That  final 
rule  amends  Standard  No.  208  to 
provide,  until  September  1, 1993.  that  a 
car  meeting  the  performance 
requirements  in  the  standard  with  a 
non-belt  automatic  restraint  system  for 
the  driver  and  a  dynamically-tested 
manual  lap/shoulder  belt  for  the  right 
front  passenger  will  be  considered  in 
compliance  with  Standard  No.  208. 

At  the  time  of  the  October  1986  final 
rule  that  excluded  convertibles  from  the 
automatic  restraint  phase-in 
requirement,  the  agency  expressed 
concern  about  the  availability  of  low 
cost  air  bag  systems  for  convertibles. 
NHTSA  said  that  the  cost  of  air  bag 
systems,  particularly  when  used  in  low 
volume  installations  such  as 
convertibles,  could  be  substantial  and 
thus  result  in  significant  increases  in  the 
price  of  convertibles.  However, 
information  provided  by  vehicle 
manufacturers  and  suppliers  in  response 
to  the  notice  of  proposed  rulemaking  on 
the  one-car  credit  indicates  that  the 
prospects  for  the  wide-spread 
availability  of  driver-side  air  bag 
systems  by  September  1. 1989,  are  now 
substantially  greater.  With  the 
anticipated  increase  in  production  of 
driver-only  systems,  the  costs  of  those 
systems  will  decrease.  Thus,  it  will  be 
possible  for  manufacturers  to  install 
driver-side  air  bag  systems  in  their 
convertibles  without  having  to 
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substantially  raise  the  price  of  those 
vehicles. 

The  agency  also  believes  that 
manufacturers  have  sufficient  time  to 
allocate  their  resources  to  provide  driver 
air  bag  systems  for  convertibles,  if  they 
do  not  wish  to  use  an  automatic  safety 
belt.  The  basic  components  used  in  an 
air  bag  system,  such  as  the  inflators  and 
crash  sensors,  are  fundamentally  the 
same  regardless  of  whether  the 
components  are  used  in  sedans  or  in 
convertibles.  For  example,  according  to 
information  obtained  by  the  agency,  the 
air  bag  components  used  by  Mercedes- 
Benz  in  its  convertibles  and  sedans  are 
generally  interchangeable.  Thus, 
manufacturers  should  be  able  to  use 
driver  air  bag  design  and  development 
work  done  for  a  line  of  sedan  vehicles 
and  be  able  to  apply  it  in  preparing 
similar  installations  in  its  convertible 
lines. 

The  agency  also  has  additional 
information  indicating  that  it  is  possible 
to  install  automatic  safety  belts  in  some 
types  of  convertibles  without  having  to 
make  significant  structural  changes, 
such  as  the  addition  of  pylons  or  other 
vehicle  structures,  to  allow  the  safety 
belt  to  be  anchored  to  the  vehicle.  Alfa 
Romeo  has  presented  information  to  the 
agency  concerning  an  automatic  safety 
belt  system  it  has  developed  for  its  two- 
seat  convertible  model.  The  Alfa  Romeo 
system  uses  a  motorized  automatic  belt 
in  which  the  belt  is  anchored,  at  the  one 
end,  in  a  motorized  track  that  is  located 
in  the  vehicle's  side  door  sill.  It  is 
anchored  at  the  other  end  in  the  center 
of  the  floor  behind  the  front  seats.  The 
belt  runs  from  those  anchorage  points 
through  a  guide  located  on  the  inboard, 
top  side  of  the  front  seat.  Although  it  is 
possible  that  this  system  might  not  be 
suitable  for  at  least  some  convertibles 
with  rear  seats,  it  is  available  for  use  in 
other  convertibles. 

Based  on  information  presented  by 
General  Motors  in  its  comments  on  the 
proposed  one-car  credit  rule,  it  appears 
that  "built-in"  safety  is  still  not 
practicable  for  convertibles  or  other 
passenger  cars.  Although  manufacturers 
may  not  have  the  choice  of  using  "built- 
in"  safety  at  this  time,  they  can  use 
driver-only  air  bags  and  automatic  belt 
designs,  such  as  Alfa's.  Because  of  the 
availability  of  these  automatic  restraint 
alternatives,  the  agency  beheves  it  is 
appropriate  to  retain  the  automatic 
restraint  requirement  for  those  vehicles. 

Competition  Among  Air  Bag  Suppliers 

In  commenting  on  the  agency's 
decision  to  exclude  convertibles  from 
the  automatic  restraint  requirement 
during  the  phase-in.  Mazda  noted  that 
the  agency  referred  to  the  Breed 


Corporation's  air  bag  system  as  one 
possible  system  that  would  reduce  the 
cost  of  air  bags.  Mazda  criticized  the 
agency  for  what  it  termed  the  "creation 
and  approval  of  the  NHTSA  of  a 
monopoly  of  the  air  bag  market  by  the 
Breed  Corporation."  As  discussed 
below,  the  Mazda  criticism  is  not 
accurate. 

NHTSA  has  been  engaged  in  a 
research  effort  with  the  Breed 
Corporation  to  explore  the  use  of  one 
type  of  technology — the  use  of  a 
mechanical  as  opposed  to  an  electronic 
sensor — in  air  bag  systems.  NHTSA 
entered  into  this  research  effort  since  it 
holds  the  promise  of  resulting  in  an  air 
bag  system  that  is  potentially  simpler 
and  less  costly  than  current  systems. 
That  research,  if  successful,  will  not 
create  a  monopoly  for  the  Breed 
Corporation.  As  shown  by  a  review  of 
the  companies  thit  commented  on  the 
agency's  November  25, 1986  (51  FR 
42598)  notice  of  proposed  rulemaking  on 
the  Ford  petition,  there  are  a  number  of 
restraint  system  suppliers,  other  than 
Breed,  that  have  been  involved  in  past 
air  bag  development  programs  and  are 
currently  involved  in  new  programs  to 
develop  new  air  bag  systems.  The  future 
availability  of  those  systems,  and 
availability  of  systems  currently  being 
produced  by  other  companies  will 
ensure  that  there  is  a  competitive 
market  for  air  bag  systems. 

Definition  of  Convertible 

In  the  October  1986  final  rule,  NHTSA 
set  out  the  criterion  it  has  used  in 
determining  whether  a  vehicle  is  a 
convertible.  The  agency  said  that  a 
convertible  is  a  vehicle  whose  A-pillar 
or  windshield  peripheral  support  is  not 
joined  at  the  top  with  the  B-pillar  or 
another  rear  roof  support  rearward  of 
the  B-pillar  by  a  fixed  rigid  structural 
memter.  Applying  this  criterion,  the 
agency  said  that  a  vehicle  with  a  so- 
called  "Targa"  roof— a  roof  in  which  an 
entire  section  of  the  structure  over  the 
driver  and  front  seat  passenger  can  be 
easily  removed  and  replaced  by  a 
vehicle  owner — would  be  considered  a 
convertible  since  it  does  not  have  any 
fixed  structural  member  connecting  the 
tops  of  the  A  and  B-pillars  when  'he 
targa  roof  is  removed.  However,  a 
vehicle  with  a  T-bar  roof — a  roof  which 
can  be  only  partially  removed  by  the 
vehicle's  owner — would  not  be 
considered  a  convertible  since  there  is  a 
fixed  structural  member  in  the  vehicle's 
roof  vtfhich  connects  the  A  and  B-pillars 
when  the  partial  sections  of  the  roof  are 
removed. 

In  its  petition  for  reconsideration, 
Toyote  requested  the  agency  to  exclude 
T-bar  roof  vehicles  from  the  automatic 


restraint  requirement.  Toyota  said  that 
"due  to  the  lack  of  a  door  frame  or  a 
roof  side  rail  structure,  it  is  impossible 
to  install  an  automatic  belt  that  is 
acceptable  to  customers  to  the  T-bar    , 
roof  vehicles  in  view  of  current 
technology."  Toyota  said  it  will  have  to 
discontinue  T-bar  roof  vehicles  after 
September  1. 1989.  unless  those  vehicles 
are  excluded  from  the  automatic 
restraint  requirement. 

NHTSA  has  decided  to  retain  its 
current  interpretation  of  the  term 
convertible  and  thus,  is  not  adopting  the 
proposed  revision  requested  by  Toyota. 
As  discussed  earlier  in  this  notice, 
driver-side  air  bags  and  automatic 
safety  belt  systems  will  be  available  for 
use  in  convertibles.  Since  those  systems 
are  available  for  convertibles,  Toyota 
and  other  manufacturers  of  cars  with  T- 
bar  roofs  can  use  those  same  systems  to 
comply  with  the  peformance 
requirements  of  the  standard. 

Cost  and  Benefits 

NHTSA  has  examined  the  impacts  of       • 
this  rulemaking  action  and  determined 
that  the  action  is  not  major  within  the 
meaning  of  Executive  Order  12291  or       ' 
significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
agency  has  prepared  a  regulatory 
evaluation  that  examines  the  economic 
and  other  Impacts  of  this  rulemaking 
action. 

The  agency  anticipates  that  most 
manufacturers  initially  will  choose  to 
install  driver-only  air  bag  systems  in 
their  convertible  models.  As  discussed 
earlier  in  this  notice,  NHTSA  believes 
that  because  of  the  agency's  decision  to 
extend  temporarily  the  provision  that  a 
car  meeting  the  performance 
requirements  in  the  standard  with  a 
non-belt  automatic  restraint  system  for 
the  driver,  air  bag  systems  will  become 
readily  available  in  large  numbers  by 
the  September  1. 1989  effective  date. 
With  the  increase  in  air  bag  production, 
the  cost  of  the  system  should  decrease 
significantly.  NITTSA  estimated  that, 
assuming  high  volume  production,  a 
driver  only  air  bag  system  will  cost  from 
$250  to  $350.  Thus,  installing  them  in 
convertibles  should  not  have  a 
significant  effect  on  vehicle  prices.  As 
discussed  in  the  agency's  regulatory 
evaluation,  the  long-term  benefits  of  ^ 

driver-only  air  bag  systems  in 
convertibles  range  from  19  to  38 
fatalities  prevented  and  from  295  to  533 
moderate  to  serious  injuries  prevented 
annually.  The  agency  has  also  examined 
the  costs  and  benefits  for  automatic  belt 
systems.  NHTSA  estimates  that  a 
motorized  automatic  safety  belts  would 
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have  a  iiiume  cost  ol  irom 
approximately  $290  to  $490.  The  agency 
also  examined  the  effectiveness  of 
automatic  safety  using  an  ran^  of 
assumed  usage  rates.  At  40  percent 
usage,  automatic  safety  belts  would 
prevent  up  to  5  fatalities  and  71 
moderate  to  serious  injuries.  At  70 
percent  usage,  automatic  safety  belts 
would  save  from  21  to  36  lives  and 
prevent  from  337  to  562  moderate  to 
serious  injuries. 

Regulatory  Flextbifity  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  agency  has  not  prepared  a  fuU 
regulatory  flexibility  analysis. 

Few,  if  any.  passenger  car 
manufacturers  qualify  as  smaU  entities. 
Small  organizations  and  government 
units  should  not  be  affected  since  the 
number  of  convertibles  purchased  by 
those  entities  should  be  small.  As 
discussed  below,  persons  engaged  in  the 
business  of  converting  passenger  cars 
from  sedans  to  convertibles  may  be 
affected. 

Under  the  agency's  certification 
regxilation.  a  person  that  alters  a 
previously  certified  new  vehicle  must 
certify  that  the  vehicle,  as  altered, 
conforms  with  all  applicable  safety 
standards.  The  agency  has  said  that 
when  a  vehicle  is  altered  from  one 
vehicle  type  to  another,  the  alterer  must 
certify  that  the  vehicle  conforms  to  the 
safety  standards  that  apply  to  the  new 
vehicle  type,  in  thia  case  a  convertible. 
I    Since  the  agency  has  decided  to  retain 
the  automatic  restraint  requirement  for 
convertibles,  a  person  converting  a  new 
hard-top  car  into  a  convertible  would 
have  to  ensure  that  the  altered  car 
complied  with  the  automatic  restraint 
requirement  If  a  hard-top  vehicle  were 
equipped  with  automatic  safety  belts,  a 
converter  would  have  to  either  find  a 
way  to  re-install  the  automatic  safety 
belts  or  have  to  install  an  air  bag  or 
other  type  of  automatic  restraint  system. 

The  information  NHTSA  has  obtained 
about  the  passenger  car  conversion 
industry  indicates  that,  at  present,  there 
are  only  a  few  businesses  engaged  in 


large-scale  conversions  of  passengers 
cars  for  manufacturers  and  dealers  and 
the  businesses  that  the  agency  has 
identified  would  not  qualify  as  small 
businesses.  In  addition,  there  may  be  a 
number  of  small  businesses  that  do  a 
few  conversions  each  year.  The  effect 
on  those  businesses  will  depend  on  the 
automatic  restraint  system  installed  in 
the  vehicles  that  they  are  converting.  If 
the  car  is  equipped  with  an  air  bag 
system,  the  converter  may  not  have  to 
make  any  significant  changes  to  the  car 
to  ensure  that  it  still  complies  with  the 
standard.  However,  if  the  car  has  an 
automatic  beh,  the  converter  may  have 
to  make  more  significant  structural 
changes  to  either  re-install  the 
automatic  belt  or  install  an  air  bag 
system.  The  converter  would  also  have 
to  do  testing  or  prepare  an  engineering 
analysis  to  show  that  the  converted 
vehicle  complied  with  the  requirements 
of  the  standard. 

Environmental  Effects 

NHTSA  has  analyzed  this  rulemakkig 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

(15  VS.C.  1392, 1401. 1403. 1407:  delegation  of 
authority  at  48  CFR  l.sa) 

Issued  on  March  25, 1967. 
Diane  K.  Stead. 
Administrator. 

(FR  Doc.  «7-a8e2  Filed  3-25-87;  437  pm] 
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DEPARTMENT  OF  COMMERCE 

Natlonai  Oceanic  and  Atnf)ospheric 
Administration 

50  CFR  Part  661 

Ocean  Salmon  Rshertes  off  th«  Coast 
of  Washington,  Oregon,  and  CaDfomia 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnoH:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  Pacific  Fishery 
Management  Council  will  hold  pubbc 
hearings  on  the  proposed  1967  ocean 


salmon  fishery  management  options  off 
the  coasts  of  Washington,  Oregon,  and 
California. 

DATES:  The  hearings  will  begin  at  7:00 
p.m.  on  Tuesday,  March  31, 1987; 
Wedenesday,  April  1, 1987;  and 
Monday,  April  6, 1967. 

Written  public  comments  will  be 
accepted  until  April  3, 1987. 

ADDRESSES:  See  Supplementary 
Information  for  locations  of  hearings. 

Written  comments  may  be  sent  to 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420.  2000  SW.  First 
Avenue.  Portland,  OR  97201.  Copies  of 
the  1987  salmon  stock  abundance  report. 
the  Council's  regulation  options,  and 
their  impact  analysis  are  available  at 
this  address  and  at  the  hearings. 
FOR  FURTHER  INFORMATION  COVTACT. 
Joseph  C.  Greeniey.  503-221-6352. 
SUPPLEMENTARY  INFORMATION:  The 
hearings  will  take  place  as  follows: 
March  31 — California  Dept.  of  Fish  & 

Game,  1416  Ninth  Street.  Sacramento, 

California,  First  Floor  Auditoritm, 

Resource  Building. 
Mardi  31— Thunderbird  Motor  Inn.  1313 

North  Bayshore  Drive.  Coos  Bay. 

Oregon,  North  &  South  Umpqua 

Rooms. 
April  1— Astoria  Middle  School.  1100 

Klaskanine  Avenue.  Astoria,  Oregon. 

Cafeteria. 
April  1— Red  Lion  Motor  Inn,  1929 

Fourth  Street,  Eureka.  California, 

Redwood  Ballroom. 
April  6— Seattle  Airport  Hilton,  17620 

Pacific  Hwy.  S..  Seattle,  Washington. 

Horizon/Alpine  Rooms. 

The  Council  will  meet  April  7-10  at 
the  Seattle  Airport  Hilton  to  consider 
the  input  from  the  public  hearings  and 
written  comments  received,  and  to  bear 
additional  comments  from  its  advisors 
and  the  public.  By  April  10,  the  Council 
will  adopt  its  final  recommendations  for 
the  1987  ocean  sahnon  fishery 
management  measures  for  submission  to 
the  Secretary  of  Commerce. 

(16  U.S.C  1801  e/ 5«9.l 

Dated:  March  24, 1987. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Managemeat, 
National  Marine  Fisheries  Service. 
[FR  Doa  87-8038  Piled  ^-27-87;  9>(S  am| 
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contains  documents  other  than  rules  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADIMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

OSHA  Rulemaking  Committee;  Public 
Meeting  and  Request  for  Comments 

AGENCY:  Administrative  Conference  of 

the  United  States.  Committee  on 

Rulemaking. 

action:  Notice  of  public  meeting; 

Request  for  comments. 

SUMIMARy:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Rulemaking  of  the 
Administrative  Conference  of  the  United 
States  to  be  held  on  Tuesday.  April  14, 
1987.  The  committee  has  scheduled  this 
meeting  to  consider  a  draft 
recommendation  on  OSHA  rulemaking 
(below)  and  any  agency  or  public 
comments  received  on  it. 
DATES:  The  meeting  will  be  held  on 
Tuesday.  April  14. 1987.  at  9:45  a.m. 
Written  comments  must  be  received  by 
noon  on  Monday.  April  13.  to  be 
considered  by  the  committee  at  the 
meeting.  (Comments  received  after  that 
date  will  be  sent  to  the  committee  and 
considered  to  the  extent  possible.) 
ADDRESSES:  The  committee  meeting  will 
be  in  Library  of  the  Administrative 
Conference,  2120  L  Street.  NW..  Suite 
500,  Washington,  DC. 

Written  comments  should  be  sent  to 
Michael  W.  Bowers.  Administrative 
Conference  of  the  United  States,  2120  L 
Street,  NW..  Suite  500.  Washington.  DC 
20037. 

Public  Participation:  The  committee 
meeting  is  open  to  the  interested  public, 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
prior  to  the  meeting.  The  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 


meeting.  Minutes  of  the  meeting  will  be 

available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  W.  Bowers,  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States.  2120  L  Street.  NW., 
Suite  500,  Washington,  DC  20037. 
Telephone:  (202)  254-7065. 

SUPPLEMENTARY  INFORMATION:  The 

Committee  on  Rulemaking  met  on  March 
13, 1987,  and  tentatively  adopted  the 
following  draft  recommendation,  on 
which  it  now  invites  comment: 

Committee  on  Rulemaking — Draft 
Recommendation  on  OSHA 
Rulemaking:  Priority  Setting,  Internal 
Management  and  Interagency 
Coonttnation 

The  Administrative  Conference  has 
undertaken,  at  the  request  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  a 
comprehensive  study  of  OSHA's 
procedures  for  promulgating  health  and 
safety  standards.  In  this 
Recommendation,  the  Conference 
advises  OSHA  on  ways  it  can  improve 
its  process  for  setting  regulatory 
priorities  and  its  internal  management  of 
rulemaking.  The  Conference  also 
recommends  additional  steps  that  health 
and  enviromental  agencies  should 
undertake  for  better  coordination  of 
their  regulatory  actions. 

Draft  Recommendation 

1.  Setting  of  Priorities 

a  Regulatory  Priorities  Committee. 
The  Occupational  Safety  and  Health 
Administration  (OSHA)  should  establish 
a  permanent  charged  with  developing  a 
list  of  regulatory  priorities  to  which  the 
agency  will  presumptively  adhere  in 
undertaking  rulemaking  initiatives. 

(1)  This  committee  should  include 
high-level  management  officials  and 
experienced  health  professionals  from 
OSHA  and  representatives  from  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  and  the 
Enviromental  Protection  Agency  (EPA). 
To  provide  continuity,  committee 
members  should  be  appointed  for 
staggered  three-year  terms  and  be 
eligible  for  reappointment.  To  be 
effective,  however,  the  committee 
should  be  limited  in  size,  taking  into 
account  necessary  membership 
requieements. 

(2)  OSHA  should  provide  staff  support 
for  the  committee  and  additional 


resources  to  enable  it  to  gather 
information  of  potential  rulemaking 
topics  and,  where  appropriate,  to 
perform  risk  assessments  and  priority- 
setting  exercises. 

(3)  The  committee  should  establish  an 
initial  priority  list  and,  thereafter,  meet 
regularly  to  consider  additions, 
deletions  or  revisions  of  the  list,  as  well 

as  to  conduct  periodic  reviews.  ' 

(i)  In  developing  the  initial  priority 
list,  the  committee  should  use  existing 
data,  including  risk  assessments  and 
other  technical  and  policy 
considerations.  The  committee  should 
avoid  elaborate  risk  assessments  or 
weighting  systems,  and  it  should  not 
incorporate  by  reference  lists  prepared 
by  other  agencies  for  other  purposes, 
(ii)  It  may  be  appropriate,  however, 
for  the  committee  to  utilize  more 
sophisticated  risk  assessments  or 
weighting  systems  when  it  conducts  a 
periodic  review  of  the  list  or  considers 
modifications  to  it. 

(4)  OSHA  should  work  closely  with 
NIOSH  in  developing  its  initial  priority 
list  and  in  revising  the  list.  In  addition, 
OSHA  and  NIOSH  should  establish 
procedures  that  will  permit  NIOSH  to     , 
respond  rapidly  with  information  on 
projects  that  OSHA  assigns  to  the 
expedited  decision  process. 

b.  Public  Participation.  (1)  Prior  to 
establishing  an  initial  priority  list, 
OSHA  should  hold  public  workshops  at 
which  interested  parties  are  invited  to 
review  and  make  recommendations  on  a 
list  (or  partial  list)  of  priorities. 

(2)  The  results  of  meetings  of  the         ' 
Regulatory  Priorities  Committee  should 
be  made  public  after  the  Assistant 
Secretary  has  had  an  opportunity  to 
review  any  proposed  decisions  made  by 
the  committee. 

(3)  The  Assistant  Secretary  should 
publish  for  public  comment  a  proposed 
initial  priority  list  of  rulemaking  topics. 
The  list  should  either  rank  the  topics 
individually  or  assign  them  to  classes 
This  proposed  list  should  be  identified 
as  a  policy  statement  and  not  a  rule  for 
which  judicial  review  would  be 
appropriate. 

c.  Expedited  action  on  proposed 
amendments.  OSHA  should  establish  a 
procedure  for  expediting  priority 
decisions  on  topics  that  are  presented 
by  referrals  from  EPA  under  the  Toxic 
Substances  Control  Act,  rulemaking 
petitions,  or  special  requests  from 
Congress  or  the  President.  While 
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separate  from  the  agency't  routine 
priority  process,  this  expedited  process 
should  be  coordinated  with  it.  The 
outcome  of  the  expedited  procass  should 
be  the  placement  of  the  topic  on  the 
priority  list  or  a  determination  not  to 
place  the  project  on  the  list,  with  a 
public  explanation  for  the  action. 

2.  Maaagement 

a.  Action  Tracking  System.  OSHA 
should  establish  a  computer  status 
system  to  set  deadlines  for  meeting 
established  milestones  in  rulemaking 
and  to  provide  for  systematic  review  of 
the  progress  of  ongoing  rulemaking 
through  use  of  a  "due  or  late"  liat» 
Under  this  system,  management 
officials,  representing  all  interested 
agency  components,  should  meet  at 
regular  intervals  with  the  Assistant 
Secretary  or  a  Deputy  Assistant 
Secretary  to  discuss  progress  toward 
designated  milestones. 

b.  The  Team  Appmac/i.  OSHA  should 
reinstate,  on  a  formal  baais,  the  team 
concept  in  rulemaking.  A  team  for  each 
individual  rulemaking,  consisting  of 
representatives  of  all  potentially 
interested  components  of  OSHA  and  the 
Department,  should  be  appointed  early 
in  the  rulemaking  process  to  gather  and 
analyze  information,  draft  documents, 
respond  to  comments  and  advise  the 
Assistant  Secretary.  Successfully 
functioning  teams  should  be  assigned  to 
additional  rulemakings  as  appropriate. 

c.  Options  Review  Process.  OSHA 
should  implement  an  "options  review" 
process  to  provide  policy  guidance  to 
teams  working  on  designated,  important 
health  and  safety  rulemaking.  This 
system  (such  as  that  employed  by  EPA) 
would  provide  that  at  least  once  in  the 
early  development  of  such  rules,  the 
rulemaking  team  will  identify  and 
analyze  regulatory  options  for 
consideration  by  an  upper-level  agency 
pohcymaking  official.  The  options 
review  meeting  could  be  held  in 
conjunction  with  the  regular  action 
tracking  meetings  recommended  above 
(paragraph  2.a.).  This  options  review 
meeting  should  consider  alternative 
approaches  for  rulemaking  and  narrow 
the  range  of  options  to  be  considered  in 
the  future:  any  decisions  should  be 
memorialized  in  a  memorandum  that  is 
available  to  the  team. 

3.  Interagency  Coordination 

a.  Coordination  with  OSHA.  OSHA. 
EPA  and  the  National  Toxicology 
Program  should  establish  an  agreement 
through  which  OSHA's  needs  for  testing 


x>f  toxic  substances  In  the  workplace  are 
communicated  to  those  agencies.  This 
agreement  also  should  coordinate  the 
exercise  of  the  agencies'  authorities  to 
promote  the  protection  of  employees 
from  workplace  risks. 

b.  Interagency  Group.  OSHA,  EPA. 
the  Food  and  Drug  Administration,  the 
Food  Safety  and  Inspection  Service 
(Department  of  Agriculture),  the 
Consumer  Product  Safety  Commission, 
and  other  health  and  envirorunental 
agencies  should  form  a  high-level  group 
to  explore  ways  of  coordinating  agency 
pohcies  and  the  production  and  sharing 
of  information  relevant  to  regulating 
health  and  environmental  hazards. 

Deted:  March  25. 1987. 
laffrey  S.  Lubbers, 
Research  Director. 
fFR  Doc.  87-6877  Filed  3-27-87;  8:45  am] 

BtUJNG  COM  SttMll-ll 
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agencies,  including  tt>e  EPA  which  refers  to  lu 
system  as  the  "Action  Tracking  System." 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Ptant  Health  Inspecfion 
Service 

[Docket  No.  87-0301 

Advisory  Committee  on  Foreign 
Animal  and  Poultry  Diseases;  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Notice  of  meeting  of  the 
Secretary's  Advisory  Com^iiftee  on 
Foreign  Animal  and  Poultry  Diseases. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  of  a  meeting  of  the 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases. 

PLACE,  DATES,  AND  TIME  Of  MErTINO: 

The  meeting  will  be  held  at  Room  743A 
of  the  Federal  Building.  U.S.  Department 
of  Agriculture,  6505  Belcrest  Road, 
Hyattsville.  Maryland,  April  21, 1987, 
from  8  a.m  to  4:30  p.m.,  and  April  22. 
1987,  from  7:30  a.m.  to  12  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Wesley  Gamett.  Senior  Staff  Officer. 
VS,  APHIS,  USDA.  Room  747.  Federal 
Building,  Hyattsville,  MD  20782,  (301) 
43ft-8091. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Committee  is  to  advise 
the  Secretary  on  means  to  prevent, 
suppress,  control  or  eradicate  an 
outbreak  of  foot-and-mouth  disease  or 
other  destructive  foreign  animal  or 
poultry  diseases  in  the  event  such 
disease  should  enter  the  United  States. 

The  meeting  will  be  open  to  the 
public.  Written  statements  concerning 
these  matters  may  be  filed  with  the 


commniee  before  or  at  the  time  of  the 
meeting. 

Written  statements  concerning  the 
meeting  may  be  forwarded  to  Dr. 
Wesley  Gamett,  Senior  Staff  Officer, 
VS,  APHIS,  USDA.  Room  747.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  438-8091. 

Dated:  March  24. 1987. 

Bert  W.  Hawkins. 

A  dministrator.  Animal  and  Phut  Heofth 
Inspection  Service. 

(PR  Doc.  87-«930  Filed  3-27-87;  a-45  am] 

BIUJNOCOOE  S41»-34-« 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  Of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  wider  d>e 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
TitJe:  Survey  of  Income  artd  Program 
Participation— 1986  Panel  Wave  6: 
1987  Panel  Wave  3 
Form  number:  Agency— SIPP  7300.  SIH>- 

6600,  SIPP-66/7305(L);  OMB— NA 
Type  of  request:  Revision  of  a  currently 

approved  collection 
Burden:  47380  respondents;  23.940 

reporting  hours 
Needs  and  uses:  The  objective  of  this 
survey  is  to  provide  the  executive  and 
legislative  branches  with  improved 
statistics  on  income  distribution  and 
data  not  previously  available  on 
eligibility  for  andparticipation  in 
government  programs.  Changes  in 
status  and  participation  will  be 
measured  over  time.  The  data  wiU 
support  policy  and  program  planning. 
Affected  public:  Individuals  or 

households 
Frequency:  One  time 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer.  Don  Arbuckle,  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce.  Room  He622, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3228  New  Executive  Office  Building. 
Washington,  DC  20503. 
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Dated:  March  24. 1987. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
|FR  Doc.  87-6855  Filed  3-27-87:  8:45  am) 

BUXING  CODE  ieiO-07-« 


Bureau  of  the  Census 

Estimates  of  ttie  Voting  Age 
Population  for  1986 

Under  the  requirements  of  the  1976 
amendment  to  the  Federal  Election 
Campaign  Act.  2  U.S.C.  441a(e),  I  hereby 
give  notice  that  the  estimates  of  the 
voting  age  population  for  July  1, 1986,  for 
each  state,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Territories  of  American  Samoa,  Guam, 
and  the  Virgin  Islands  are  as  shown  in 
the  following  table. 

I  have  certified  these  estimates  to  the 
Federal  Election  Commission. 

Dated:  March  23. 1987. 
Malcolm  Baldrige. 

Secretary  of  Commerce. 

Estimates  of  the  Popuu^tion  of  Voting 
Age  FOfl  Each  State,  the  District  of 
Columbia  and  Selected  Outlying  Areas: 
July  1, 1986 

(In  thousands! 


UNITED  STATES.. 

Alabama.  

Aiaslia 

Anzona 

Arkansas _.. 

CaMomia 

Cokxado  

ConnectKXil 

Delaware 


Oistnci  ol  Cotumbia .. 

Flonda _„ 

Geofgia 

Hawaii 

Idaho 

Illinois 


Ii 

Iowa 

Kansas 

Kentucky 

Lowstana 

Mame 

Maryland 

Massachusetts.. 

Michigan  

Minnesota ^ 

Mississippi 

Missoun _, 

Montana  

NelxasKd 

Nevada 


New  Harnpshire.. 

New  Jersey 

New  Menco 

New  Yoi* 

North  Carolina.... 
North  Dakota....- 

Ohio 

OUahoma 

Oregon 

Perwwytvania 

Rhode  Island 


Popula- 
tion 16 
and  over 


177.807 
2.936 

356 
2.405 
1.728 
19.949 
2.396 
2.436 

475 

495 
9.071 
4.422 

773 

682 
8.471 
4.013 
2.095 
1.792 
2.715 
3.150 

671 
3.359 
4,480 
6.675 
3.075 
1.642 
3.733 

566 
1.154 

740 

769 

5.761 

1.023 

13,437 

4.740 

464 
7.905 
2.379 
1.990 
9.031 

751 


ESTIMATES    of    the    POPULATION    OF    VOTING 

Age  FDR  Each  State,  the  District  of 
Columbia  and  Selected  Outlying  Areas: 
July  1,  1986 — Continued 
[In  thousands] 


Area 


South  Carolna.. 
South  Dakota.... 

Tennessee 

Texas 

Utah  

Vermont »...„. 

Virginia r 

Washmgtort...... 

West  Virgmk 

Wisconsin 

Wyoming  .-.. 


outlying  AREAS 


Puerto  RiCO 

Guam .«. 

Virgm  Islands 

American  Skmoa.. 


Popula- 
tion 18 
aiKJover 


2.460 

503 

3,S72 

11,792 

1,046 

401 

4.337 

3.271 

1.415 

3.508 

346 


2,038 
75 
64 
19 


[FR  Doc.  87-6932  Filed  3-30-87:8:45  am] 
BILUNG  COOE  3S10-07-M 


National  Oceanic  and  Atmosptieric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fishery 
Service,  NOAA,  Commerce 

The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting,  April  1-2, 1987,  at  the 
Quality  Inn,  2015  Penrose  Avenue, 
Philadelphia,  PA;  telephone:  (215)  755- 
6500,  to  discuss  the  Summer  Flounder 
Fishery  Management  Plan  and  other 
fishery  management  and  administrative 
matters.  The  meeting  may  be  lengthened 
or  shortened  depending  upon  progress  of 
the  agenda.  The  Council  also  may  go 
into  closed  session  to  discuss  personnel 
and/or  national  security  matters. 

For  fsrther  information  contact  John 
C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 
Room  2115,  Federal  Building,  300  South 
New  Street,  DE  19901;  telephone:  (302) 
674-2331. 

Datedj  March  25, 1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-6939  Filed  3-27-87;  8:45  am) 
billing  oooe  3sio-2»4a 


New  England  Fishery  Management 
CouncI;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 


public  meeting,  April  7, 1987.  to  discuss 
reports  of  the  enforcement,  groundfish, 
lobster  and  scallop  oversight 
committees;  discuss  the  status  of  the 
large  pelagics  and  fluke  fisheries; 
discuss  research  priorities,  as  well  as 
other  fishery  management  and 
administrative  matters. 

The  meeting  will  convene  at  8:30  a.m., 
adjourn  the  same  day  at  approximately 
5  p.m.,  and  will  take  place  at  the  King's 
Grant  Inn,  Danvers,  MA.  For  further 
information  contact  Douglas  G. 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council, 
Suntaug  Office  Park,  5  Broadway  (Route 
1),  Saugus,  MA;  telephone:  (617)  231- 
0422.  j 

Dated:  March  25, 1987.  I 

Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-8940  Filed  3-27-87;  8:45  am] 

billing  CODC  3510-22-M 


National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
License      { 

The  National  Technical  Information    | 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Roberts 
Laboratories,  having  a  place  of  business 
in  Eatontown,  NJ,  an  exclusive  right  in 
the  United  States  to  manufacture,  use, 
and  sell  products  embodied  in  the  ' 

invention  entitled  "1,2- 
Diaminocyclohexane  Platinum  II 
Complexes  Having  Antineoplastic 
Activity  Against  L1210  Leukemia,"  U.S. 
Patent  Applications  S.N.  5-719,689,  U.S. 
Patent  4,115,418  and  S.N.  5-855,910,  U.S. 
Patent  4,175,133.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  Hcense 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
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Licensing,  NTIS.  Box  1423,  Springfield, 

VA  22151. 

Douglas  ).  Campion, 

Office  of  the  Federal  Patent  Licensing.  U.S. 

Department  of  Commerce,  National  Technical 

Information  Service. 

(FR  Doc.  87-6933  Filed  3-27-87;  8:45  am] 

BILUNG  CODE  3510-04-«l 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1987;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  and  deletions  from 
procurement  list. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1987 
commodities  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  April  30, 1987. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
C.W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

November  21, 1988.  September  12, 1986, 
December  29. 1986  and  January  20, 1987, 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
published  notice  (51  FR  32516,  42130, 
46908  and  52  FR  2145)  of  proposed 
additions  to  and  deletions  from 
Procurement  List  1987,  November  3, 1986 
(51  FR  39945). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c,  85  Stat,  77  and 
41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 


and  services  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1987: 

Commodities 

Stool 

P.S.  Item  #127-A 

P.S.  Item  #127-B 

P.S.  Item  #127-C 

P.S.  Item  #127-D 
Aerosol  Paint,  Lacquer 

8010-00-958-8147 

8010-00-958-8148 

8010-00-956-8151 
Aerosol  Paint,  Primer  Coating 

8010-00-067-5434 

8010-00-616-9181 
Enamel,  Lacquer 

8010-00-664-1914 

8010-00-702-1053 

8010-00-582-4743 

8010-00-851-5525 

8010-00-941-8712 

8010-00-133-5901 

8010-00-181-7791 

8010-00-935-6609 

8010-00-935-7064 

8010-00-935-7075 

8010-00-935-7079 

8010-00-935-7085 
Enamel,  Primer  Coating 

8010-00-584-2426 

8010-00-150-4518 

Service 

Machining  Parts 

(Requirements  of  the  Naval  Supply 
Center,  Charleston,  South  CaroHna  only) 
Operation  of  the  Postal  Service  Center, 

Sheppard  Air  Force  Base,  Texas 
Repair  of  Tool  Box  and  RoUaway, 

Robins  Air  Force  Base,  Georgia 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c,  85 
Stat.  77  and  41  CFR  51-2.6. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
deleted  from  the  Procurement  List  1987: 

Commodities 

Cap,  Operating,  Surgical 

6532-00-299-9614 

6532-00-299-9613 

6532-00-299-9612 
Mat,  floor 

7220-01-023-9487 

7220-01-023-9490 

7220-01-023-9491 

7220-01-023-9493 

7220-01-023-9494 

7220-01-023-9495 


7220-01-023-9496 
7220-01-023-5997 

Services 

Commissary  Shelf  Stocking  and 
Custodial  Service,  Hanscom  Air 
Force  Base,  Massachusetts 

Janitorial/Custodial,  U.S.  Federal 
Building  and  Post  Office,  Bangor, 
Maine 

C.W.  Fletcher, 

Executive  Director. 

[FR  Doc.  87-7049  Filed  3-27-67;  8:45  amj 

BtlXING  CODE  M20-3»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  ER87-202-001  et  al.j 

Arkansas  Power  &  Light  Co.  et  ai.; 
Electric  Rate  and  Corporate 
Regulation  Filings 

March  24. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkansas  Power  ft  Light  Company 

[Docket  No.  ER87-202-001] 

Take  notice  that  Arkansas  Power  & 
Light  Company  (AP&L)  filed  on  March 
16, 1987,  revisions  to  a  proposed  First 
Amendment  to  Peaking  Power 
Agreement  amending  the  Peaking  Power 
Agreement  dated  September  10, 1985 
which  is  a  supplement  to  the  Power 
Coordination,  Interchange  & 
Transmission  Agreement  between  City 
of  West  Memphis,  Arkansas  and 
Arkansas  Power  &  Light  Company, 
dated  June  25, 1982.  The  revisions  were 
in  response  to  a  deficiency  letter  from 
the  Commission. 

Comment  date:  April  7, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Georgia  Power  Company 

[Docket  No.  ER87-27-000] 

Take  notice  that  on  March  16, 1987, 
Georgia  Power  Company  (the  Company) 
tendered  for  filing  additional 
information  concerning  a  Scheduling 
Services  Agreement  with  Oglethorpe 
Power  Corporation. 

Comment  date:  April  7, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Gulf  States  Utilities  Company 

[Docket  No.  ER87-538-003] 

Take  notice  that  on  March  13, 1987, 
Gulf  States  Utilities  Company  tendered 
for  filing  a  compliance  report  showing  a 
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summary  of  the  total  refund,  including 
interest,  which  resulted  from  the 
acceptance  by  the  Commission  of  the 
executed  Settlement  Agreement  in 
Docket  No.  ER85-538-0(n  filed  on 
October  15, 1986. 

Comment  date:  April  7, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Iowa  Power  and  Light  Company 

I  Docket  No.  ER87-326-O0O| 

Take  notice  that  Iowa  Power  and 
Light  Company,  Des  Moines,  Iowa. 
(Iowa  Power),  on  March  17. 1987 
tendered  for  filing  a  Generation  Services 
Agreement  (Agreement)  between  Iowa 
Power  and  Union  Electric  Company,  St. 
Louis,  Missouri  (Union  Electric)  dated  as 
of  March  13, 1987,  with  schedules 
reflecting  charges  for  Iowa  Power 
providing  a  generation  service  to  Union 
Electric. 

The  Agreement  is  proposed  effective 
as  of  March  18, 1987.  Wavier  of  the 
Commission's  notice  requirements  have 
been  requested  by  the  parties. 

Iowa  Power  states  a  complete  copy  of 
the  filing  has  been  mailed  to  Union 
Electric,  and  Iowa  State  Utilities  Board, 
the  Illinois  Commerce  Commission,  and 
the  Missouri  Public  Service  Commission. 

Iowa  Power  states  that  the  Agreement 
(and  its  Exhibits)  provides  that  Iowa 
Power  (during  the  period  March  18. 1987 
to  December  31, 1987)  will  convert  into 
electricity,  at  the  Council  Bluffs 
Generating  Stations  near  Council  Bluffs. 
Iowa  operated  and  owned  in  part  by 
Iowa  Power,  coal  purchased  by  Union 
Electric  which  has  been  delivered  to  the 
Council  Bluffs  Power  Station.  Exhibit  B 
to  the  Agreement  sets  forth  the  charge 
for  providing  the  generation  service. 

Comment  date:  April  7, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER87-324-0001 

Take  notice  that  on  March  16, 1987 
Minnesota  Power  &  Light  Company 
tendered  for  filing  a  Firm  Power  Service 
Agreement  between  Minnesota  Power  & 
Light  Company  (MP)  and  Otter  Tail 
Power  Company  (OTP).  Under  this 
Agreement,  MP  an  OTP  will  sell  30  MW 
of  firm  power  service  to  each  other  on  a 
seasonal  diversity  basis  in  accordance 
with  the  Mid  Continent  Power  Pool 
Agreement,  Service  Schedule  J.  Service 
under  this  Agreement  will  be  supplied 
during  the  period  from  May  1. 1987  to 
April  30, 1988. 

The  parties  request  an  effective  date 
of  the  date  next  following  the 
Commission's  60  day  filing  period  for 
this  Agreement. 


Comment  date:  April  7, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  York  State  Electric  Corporation 

(Docket  No.  ER87-37O-002I 

Take  totice  that  on  March  13, 1987, 
New  York  State  Electric  Corporation 
(NYSEG)  tendered  for  filing  a  report  and 
schedules  showing  the  calculation  of  the 
refund  of  excess  revenues  collected  by 
NYSEG,  plus  applicable  interest,  as  set 
forth  in  §  35.19(a]  of  the  Commission's 
Regulations:  monthly  billing 
determinants:  revenue  receipt  dates  and 
revenues  under  the  prior,  present  and 
settlement  rates:  the  monthly  revenue 
refund  and  the  monthly  interest 
computed;  and  a  summary  of  such 
information  for  the  total  refund  period. 

Comment  date:  April  7. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER87-325-000| 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  ("Niagara 
Mohawk"),  on  March  13. 1987,  tendered 
for  filing  an  agreement  between  Niagara 
Mohawk  and  Central  Hudson  Gas  & 
Electric  Corporation  ("CHGE")  dated 
February  4, 1987,  providing  for  certain 
transmiision  services  to  CHGE.  This 
agreement  supersedes  and  amends 
Niagara  Mohawk  FERC  Rate  Schedule 
No.  88. 

The  February  4. 1987  agreement 
provides  for  the  addition  of  the  new 
service  of  the  transmission  and  delivery 
to  CHGE  of  energy  generated  at  the 
Nine  Mile  Point  Unit  #2  plant  ("Nine 
Mile  #^  and  for  a  change  in  the  rate 
charged!  CHGE  for  the  transmission  and 
delivery  to  CHGE  of  certain  power  and 
energy  generated  at  the  Nine  Mile  #2 
plant  and  at  the  Authority's  FitzPatrick 
Nuclear  Plant.  CHGE  has  consented  to 
both  changes. 

The  proposed  changes  would  increase 
revenues  from  jurisdictional  services  by 
$1,374,219  based  on  the  twelve  months 
ending  August  31. 1988.  Effective  dates 
of  February  4, 1987  (for  the 
commeecement  of  transmission  and 
delivery  of  Nine  Mile  #2  energy)  and 
September  1, 1987  (for  the  change  in 
rates)  are  proposed.  Niagara  Mohawk 
states  that  waiver  of  the  notice 
requirements  of  18  CFR  35.3  is 
warranted  because  CHGR  the  only 
customer  under  Rate  Schedule  No.  88, 
has  requested  the  additional  service,  has 
consented  to  the  effective  dates,  and  the 
practice  of  CHGE  and  Niagara  Mohawk 
has  bean  to  make  rate  changes  under 
Rate  Sdhedule  88  effectice  September  1. 


Copies  of  the  filing  were  served  upon 
CHGE  and  the  New  York  State  Pubhc 
Service  Commission. 

Comment  date:  April  7. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

8.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER87-327-000) 

Take  notice  that  on  March  18, 1987. 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  changes  to 
FERC  Rate  Schedule  No.  84.  This  Rate 
Schedule  covers  services  that  are 
rendered  by  PGandE  under  the 
agreement  entitled  the  "Interconnection 
Agreement  Between  Pacific  Gas  and 
Electric  Company  and  the  Northern 
California  Power  Agency,  City  of 
Alameda,  City  of  Biggs,  City  of  Gridley, 
City  of  Healdsburg.  City  of  Lodi.  City  of 
Lompoc  City  of  Palo  Alto.  City  of 
Roseville.  City  of  Ukiahn  and  Plumas      i 
Sierra  Rural  Electric  Cooperative"  I 

(Interconnection  Agreement).  This  filing 
tenders  a  revised  Exhibit  A-1  to  the 
Interconnection  Agreement.  The 
revision  does  not  change  the  level  of 
any  rate. 

The  current  Exhibit  A-1  lists  the 
Partial  Requiremer.ts  Power  and 
Capacity  Reserve  amounts  that  the 
Northern  California  Power  Agency 
(NCPA)  is  obligated  to  purchase  from 
PGandE  during  1988.  The  revised  Exhibit 
A-1  establishes:  (a)  the  Partial 
Requirements  Power  Contract  Demand 
obligation  and  the  associated 
transmission  obligation  at  16.394  MW 
for  1987  and  (b)  establishes  the  Capacity 
Reserve  sales  irom  PGandE  to  NCPA  at 
4.064  MW/month  for  1987.  These 
amounts  are  subject  to  the  resolution  of 
a  number  of  disputes  between  PGandE 
and  NCPA. 

PGandE  requests,  pursuant  to  the 
Commission's  Regulations  (18  CFR 
35.11),  waiver  of  the  Commission's  usual 
notice  requirement  so  as  to  permit  the 
revised  Exhibit  to  become  effective  on 
January  1, 1987.  No  customers  under  any 
other  rate  schedules  will  be  affected  if 
such  waivers  are  granted. 

Comment  date:  April  7, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  WiscoDsia  Electric  Power  Company 

[Docket  No.  BR87-e7-001) 

Take  notice  that  on  March  17. 1987, 
Wisconsin  Electric  Power  Company  (the 
Company)  tendered  for  filing  its  cost 
support  data  justifying  the  wholesale 
rate  revisions  filed  October  31, 1986,  in 
Docket  No.  ER87-67-000,  in  accordance 
with  the  Commission's  order  issued 
January  30. 1987, 
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Comment  date:  April  7. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Power  &  Light  Company,  an 
assumed  business  name  of  PacifiCorp 

(Docket  No.  ER87-328-000] 

Take  Notice  that  Pacific  Power  &  Light 
Company  (Pacific),  as  assumed  business 
name  of  PacifiCorp,  on  March  18. 1987, 
tendered  for  filing,  in  accordance  with 
Section  35  of  the  Commission's 
Regulations,  a  Revised  Exhibit  B,  dated 
October  1, 1986,  to  the  May  29, 1981 
Transmission  Agreement  (Pacific's  Rate 
Schedule  FERC  No.  213)  between 
Pacific.  Deseret  Generation  & 
Transmission  Co-operative  (Deseret) 
and  Bridger  Valley  Electric  Association, 
Inc.  (Bridger  Valley). 

Exhibit  B  to  the  Transmission 
Agreement  is  revised  annually  in 
accordance  with  Article  12(ii)  of  the 
Agreement,  and  specifies  the  projected 
maximum  integrated  demand  in 
kilowatts  which  Deseret  desires  to  have 
transmitted  to  Bridger  Valley  for  a  four 
year  rolling  period. 

Pacific  respectfully  requests,  pursuant 
to  S  35.11  of  the  Commission's 
Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  an  effective  date 
of  October  1. 1986.  be  assigned.  This 
date  being  consistent  with  the  effective 
date  shown  on  Exhibit  B. 

Copies  of  the  filing  were  supplied  to 
Deseret.  Bridger.  Valley,  and  the 
Wyoming  Public  Service  Commission. 

Comment  date:  April  7, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
mspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-6904  Filed  3~27-«7:  8:45  am] 

BILUNG  CODE  STW-Oi-M 


[Docket  No.  CP84-654-021] 

Algonquin  Gas  Transmission  Co.; 
Compliance  Filing 

March  24. 1987. 

Take  notice  that  on  March  18. 1987, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  revised 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  The 
following  sheets  were  filed  pursuant  to 
the  December  18. 1986  and  February  17. 
1987  orders  issued  in  Docket  No.  CP84- 
654  to  be  effective  November  1, 1986: 

Third  Substitute  Seventh  Revised  Sheet  No. 

205 
First  Revised  Sheet  No.  381 
Second  Substitute  Original  Sheet  No.  383 
Second  Substitute  Original  Sheet  No.  385 
First  Revised  Sheet  No.  794 

In  addition,  in  compliance  with  the 
Commission's  July  1. 1985  order  in 
Docket  No.  CP84-654-000,  et  al.. 
Algonquin  has  filed  the  following  tariff 
sheets  cancelling  the  necessary  tariff 
sheets  to  effectuate  the  termination  of 
service  under  Rate  Schedule  F-4  Interim 
to  be  effective  December  4. 1986: 

Eighth  Revised  Sheet  No.  100 
Eighth  Revised  Sheet  No.  300 
First  Revised  Sheet  No.  387 

Pursuant  to  the  provisions  of  section  7 
of  its  Rate  Schedule  F-4.  Algonquin 
submits  the  following  sheets  to  be 
effective  as  proposed.  Such  tariff  sheets 
are  being  filed  to  flow  through  Texas 
Eastern  Transmission  Corporation's 
revised  DCQ  Contract  Adjustment 
Demand  Rate. 

Revised  Substitute  Ninth  Revised  Sheet  No. 

205  effective  December  4, 1986 
Revised  Tenth  Revised  Sheet  No.  205 

effective  January  1. 1987 
Revised  Eleventh  Revised  Sheet  No.  205 

effective  February  1, 1987 

Algonquin  has  served  copies  of  this 
filing  upon  each  affected  party  and 
interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commissions  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  April  1, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  6905  Filed  3-27-87;  8:45  am) 

BILUNQ  CODE  6717-01-M 


[Docket  No.  RP87-50-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

March  24. 1987. 

Take  Notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  March  17. 1987.  tendered  for  filing  a 
proposed  change  in  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  consisting 
of  First  Revised  Tariff  Sheet  No.  634 
which  reflects  a  change  other  than  in 
rate  level,  as  defined  in  18  CFR  154.63. 

Algonquin  states  that  the  revised 
tariff  sheet  is  being  filed  to  eliminate 
from  Algonquin's  unrecovered  purchase 
gas  cost  account  (Account  191)  the 
provision  requiring  a  credit  adjustment 
for  revenues  received  from 
miscellaneous  transportation  services 
under  Volume  2  of  its  FERC  Gas  Tariff 
previously  set  forth  in  section  17.5  of  its 
General  Terms  and  Conditions. 
Algonquin  states  that  revenues  from 
such  Volume  2  transportation  instead 
will  receive  review  in  Algonquin's 
general  rate  cases  on  a  consistent  basis 
with  Volume  1  transportation. 

Algonquin  notes  that  a  copy  of  this 
filing  is  being  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  31. 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-6906  Filed  3-27-87:  8:45  am) 
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I  Docket  No.  TA87-2-44-000,  001] 

Commercial  Pipeline  Co.,  Inc.;  PGA 
Filing 

March  24, 1987. 

Take  notice  that  on  March  20. 1987, 
Commercial  Pipeline  Co,,  inc. 
("Commercial")  tendereci  for  filing  its 
51st  Revised  Sheet  No.  3A,  to  its  FERC 
Gas  Tarriff,  First  Rev.  Vol.  1.  reflecting 
Purchased  Gas  Adjustment  and  Total 
Rate  as  shown  below. 


Cwrem 
adMSt- 
tnent 

Cufflula- 

live 
admst- 
ment 

Suf- 
charge 
admst- 

ment 

Total 
rata 

(Base) 

SI  0121 
10285 

$13026 
13142 

$(.5166) 
(-5166) 

$4  2564 

(Excess)....    .- 

4J794 

The  effective  date  of  Commercial's 
filing  is  April  23, 1987. 

Commercial  states  that  this  filing 
reflects  adjustments  in  its  purchased  gas 
cost  to  provide  for  the  tracking  of  a 
corresponding  PGA  adjustment  by 
Commercial's  sole  suppher,  Williams 
Natural  Gas  Company.  The  filing  also 
reflects  surcharge  adjustments  in 
accordance  with  Commercial's  PGA. 

Copies  of  the  filings  were  served  on 
Commercial's  FERC  jurisdictional 
customers,  the  Kansas  Corporation 
Commission  and  the  Missouri  PubUc 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  File  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW..  Washington, 
DC,  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  1. 1987.  Protestants  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubic 
inspection. 
Keonetfa  F.  Plumb. 
Secretary. 
[FR  Doc.  87-6907  Filed  3-27-87;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  CI87-374-000) 

Kirby  Exploration  Company  of  Texas; 
Application  for  Abandonment 

March  24, 1987. 

Take  notice  that  on  March  13, 1987, 
Kirby  Exploration  Company  of  Texas 


(Kirby),  P.O.  Box  1745.  Houston.  Texas 
77251.  filed  an  application  under  section 
7(b)  of  the  Natural  Gas  Act. 

Kirby  states  that  there  is  currently  one 
well  on  the  leases  dedicated  to  ANR 
Pipeline  Company  (ANR)  that  is  capable 
of  production,  the  Mathers  No.  1-74 
well,  North  Thomdike  Area.  Gray 
County,  Texas.  The  Mathers  No.  1-74  is 
an  oil  well  that  has  suffered  a  significant 
drop  in  its  flowing  tubing  pressure  such 
that  the  small  volume  of  natural  gas 
production  cannot  enter  ANR's  facilities. 
The  gas  purchase  contract  dated  August 
7. 1967.  between  Kirby  and  ANR 
requires  ANR  to  provide  compression. 
Since  tins  is  an  oil  well,  Kirby  has  been 
forced  to  flare  the  natural  gas 
production.  By  letter  dated  December  18. 

1986.  ANR  elected  not  to  add 
compression  and  released  the  well.  This 
release  is  further  evidenced  by  an 
amendnnent  dated  February  17, 1987,  to 
the  subject  gas  purctiase  contract.  Kirby 
requests  that  the  Commission  issue  an 
order  granting  Kirby  authorization  to 
abandon  sales  to  ANR  from  acreage 
attributable  to  the  Mathers  No.  1-74 
well. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  9. 

1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
is  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
interveae  in  accordance  with  the 
Commission's  rules. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Kirby  to  appear  or  to  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-6908  Filed  3-27-87:  8:45  am] 

BtlXING  QOOE  6717-01-M 


(Docket  No.  RP87-51-000] 

Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.;  Tariff  Filing 

March  2A.  1987. 

Take  Notice  that  on  March  20, 1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  to  become  a  part  of 
Northern  Natural  Gas  Company's 


(Northern)  F.E.RC.  Gas  Tariff.  Third 
Revised  Volume  No.  I. 
Sixth  Revised  Sheet  No.  17 
Second  Revised  Sheet  No  24b 

These  pages  consist  of  revisions  to 
paragraph  6.23  of  Northern's  CDO-1  and 
CD-I  Rate  Schedules  to  allow  for  group 
billing  at  the  operational  zone  rate  in 
which  the  excess  volumes  are  delivered 
rather  than  at  the  operational  zone  rate 
in  which  the  excess  volumes  originated. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  1. 1987  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc  87-8909  Filed  3-27-87:  8:45  dm| 
BtLLiNQ  COOE  tr^^-9^^^l 


I  Docket  No.  CI87-337-000 1 

Pelto  Oil  Co.;  Notice  of  Application  for 
Certificate  of  Public  Convenience  and 
Necessity  and  for  an  Order  Permitting 
and  Approving  Limited-Term 
Abandonment  and  Pre^ranted 
Abandonment 

March  24, 1967. 

Take  notice  that  on  February  27, 1987, 
Pelto  Oil  Company  (hereinafter  referred 
to  as  Pelto)  filed  an  AppUcation 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  (GNA),  the  provisions 
of  18  CFR  Parts  154  and  157.  and  18  CFR 
2.77(a)(1),  seeking  (i)  a  certificate  of 
pubhc  convenience  and  necessity 
authorizing  the  sale  for  resale  in 
interstate  commerce  of  certain  natural 
gas  produced  by  Pelto  and  its  joint 
interest  owners  in  offshore  Louisiana, 
and  (ii)  limited-term  abandonment  and 
pre-granted  permanent  abandonment  of 
certain  sales  as  described  therein,  to 
effectuate  the  short-term  and  spot  sale 
and  purchase  of  gas,  as  more  fully 
described  in  the  Application  which  is  on 


r 
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file  with  ttie  Commission  and  open  for 
public  inspection.  The  term  of  the 
authorizations  requested  by  Pelto  is  four 
years.  Pelto  also  requests  that  said 
authorizations  be  made  effective  on  or 
before  April  1. 1987.  the  expiration  date 
of  its  current  authorizations. 

Pelto  states  that  the  authority 
requested  is  consistent  with  ti» 
Commission's  rules  and  regulations  and 
is  necessary  for  Pelto  to  continue 
making  short-term  and  spot  gas  sales. 
Further,  Pelto  states  that,  abseat  said 
authorization,  the  flexibility  aad 
efHciency  necessary  for  successful 
operation  in  the  current  gas  market 
would  be  hindered. 

Specifically.  Pelto  requests  that  the 
Coounission  authorize  Pelto.  effective  on 
or  before  April  1. 1987: 

(i)  To  make  sales  for  resale  m 
interstate  commerce  for  a  period  of  four 
years,  without  supply  or  market 
limitations,  of  gas  subject  to  the 
Commission's  NGA  jurisdiction  thai  is 
produced  from  various  interests  owned 
by  Pfelto; 

(ii)  To  make  sates  for  resale  in 
interstate  commerce  for  a  period  of  four 
years,  without  supply  or  market 
limitations,  of  gas  si^isct  to  the 
Commission's  NGA  jurisdiction, 
produced  by  other  owners  having 
interests  in  the  same  wells  as  Pelto.  to 
the  extent  that  such  joint  interest 
owners  agree  to  same: 

(iii)  To  abandon  {fx  a  four-yeai  term 
sales  for  resale  of  gas  subject  to  the 
ComsussMD's  NGA  jurisdiction  and 
previously  certificated  by  the 
Commission,  to  the  extent  that  such  gas 
is  released  by  interstate  pipelines  for 
resale  in  the  spot  market  or  on  a  short- 
term  basis  to  third  parties;  and 

(iv)  To  abandon  permanendy  (pre- 
granted  abandonment)  any  sale  for 
resale  authorized  pursuant  to  Pelto's 
small  producer  certifjcale  or  the 
certificate  requested  by  Pelto's 
Application  herein. 

Sales  proposed  to  be  made  by  Peho 
on  behalf  of  itself  and  its  joint  interest 
owners  will  not  involve  a  dedication  of 
reserves.  The  sales  vohimes.  prices, 
purchasers,  delivery  points. 
transporters,  and  supply  source  will 
vary.  Pelto  proposes  to  sell  and  deliver 
to  various  shoii-terra  and  spot  gas 
purchasers  all  or  a  portion  of  the  gas 
Pelto  determines  is  available  for  sale  at 
terms  acceptable  to  Pelto  for  a 
particular  month.  Pelto  will  not  be 
obligated  to  sell  gas  ontil  the  exact 
volumes,  terms  and  conditions,  end 
prices  are  agreed  to  by  Pelto  and  a 
purchaser.  All  contracts  entered  into  by 
Pelto  and  the  short-term  and  spot  gas 
purchaser  will  be  subordinate  to  the 
requirements  of  Pelto's  current  pipeHne 


purchasers.  Peho  is  agreeable  to 
affordmg  take-or-pay  credit  to  its 
current  ptirchasers  for  gas  released  and 
sold  onder  the  authorities  requested  by 
Pelto. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  7, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  lierein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  tmiess  odierwise  advised,  it  will  be 
unnecessary  for  Apphcant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretory. 
I  PR  Doe.  87-.«9l0  Filed  3-Z7-87:  8:4&  amj 

BILLING  COM  On-St-M 


1  Docket  No*.  a«7-l6»-000  and  Cia7-1«»- 
0001 

Union  OU  Company  of  CaRf  omia; 
Notice  of  Application 

March  24, 1987. 

Take  notice  that  on  December  9. 1986. 
Union  Oil  Company  of  California 
(Union)  of  P.O.  Box  7800,  Los  Angeles. 
CalifomM  90051  filed  an  application 
pursuant  to  S§  2.77  and  157.30  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  in  Docket  No.  C187- 
168-000  for  abandonment  of  service  to 
El  Paao  Natural  Gas  Company  (El  Paso) 
from  the  Red  Hills  Field  located  in  Lea 
County.  New  Mexico,  authorized  in 
Docket  No.  C165-485,  and  Docket  No. 
Cla7-169-000  for  a  blanket  CerUficate  of 
Public  Convenience  and  Necessity 
authorizing  sales  of  gas  in  intersUte 
coounerce  for  resale  with  blanket, 
pregranted  abandonment  authoiizatioa 
for  a  three  year  period. 

In  support  of  its  proposed 
abandonment.  Union  states  that  the 
rollover  agreement  between  the  parties 
expired  December  31, 1986.  Unioa  has 
asked  the  purchaser  for  a  new  contract 
but  has  received  no  response.  Union  is 
seeking  abandonment  authorization  to 
permit  sales  to  a  new  purchaser.  Union 
indicates  that  its  interest  in  production 
still  subject  to  the  Natural  Gas  Act 


consists  of  approximately  700  Mcf/day 
of  NGPA  Section  106(a)  interstate 
rollover  gas. 

In  support  of  its  request  for  blanket 
certificate  authorization  with  pregranted 
abandonment.  Union  states  that  it 
proposes  to  sell  the  gas  proposed  from 
the  Red  Hills  Field  to  a  new  purchaser 
and  that  such  authorization  would 
permit  Union  to  respond  promptly  to 
sudden  changes  in  the  market  for  this 
gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  7. 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  F>rocedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestfints  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceediog  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kennath  F.  Plumb, 
Secretary. 
[FR  Doc.  87-flni  Filed  3-27-S7;  &-45  am) 

BILLMQ  COOC  e7Y7-»t-M 


(DoclMt  No.  0187-346-000) 

Wa^  %  Gas  Corp.;  Notic*  of 

Appttcatton  of  Waiter  ON  &  Gas 
Corporation  tor  Expedited  Producer 
Abandonment  With  Pre-Granted 
Abandonment 

March  24, 1987. 

Take  notice  that  on  March  4, 1987, 
Walter  Oil  &  Gas  Corporation  (Walter), 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  15  U.S.C.  717(f)(b)  (1982),  and 
Section  2.77  of  the  General  Regulations 
of  the  Federal  Energy  Regulatory 
Commission  (Commission).  18  CFR  2.77 
(1986),  filed  an  application  requesting 
expedited  producer  abandonment  with 
pre-granted  abandonment  of  service 
through  February  28, 1989  for  certain 
vohimes  of  natural  gas  produced  from 
Vermihon  Block  164  Unit.  Offshore 
Louisiana.  Walter  states  that  the 
application  pertains  only  to  "excess 
voluBoes"  that  are  or  will  be  shut-in  and 
which  Texas  Eastern  Transmission 
Corporation,  the  current  purchaser, 
states  that  it  cannot  purchase  due  to 
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market  constraints.  Texas  Eastern  will 
have  the  right  to  recall  released  excess 
volumes  on  60-day&'  notice.  Walter  also 
states  that  the  excess  volumes  are 
subject  to  the  maximum  lawful  price 
applicable  to  "post-1974"  NGPA  Section 
104  natural  gas.  Estimated  deliverability 
of  the  excess  volumes  is  up  to  10  MMcf 
per  day.  Walter  requests  that  the 
Commission  authorize  limited-term 
abandonment  with  pre-granted 
abandonment  of  the  released  excess 
volumes  through  February  28, 1989  so 
that  Walter  may  sell  the  volumes  on  the 
spot  market  to  other  purchasers 
pursuant  to  Walter's  blanket  small 
producer  certificate. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A.  issued  October  9,  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 
Kenneth  F.  Plumb, 
Secretary. 
IFR  Doc.  87-6912  Filed  3-27-87:  8:45  am) 

BILLING  CODE  6717-01-M 


(Docket  No.  CI87-319-000] 

WTG  Exploration,  Inc.;  Notice  of 
Application  for  Adandonment 

March  24, 1987. 

Take  notice  that  on  February  17, 1987, 
as  supplemented  on  March  5. 1987,  WTG 
Exploration,  Inc.,  3100  North  "A",  Bldg. 
E,  Suite  202,  Midland,  Texas  79705 
(WTG),  a  small  producer  certificate 
holder  in  Docket  No.  CS83-65-000,  filed 
an  application  for  abandonment  to  its 
sale  to  El  Paso  Natural  Gas  Company 
(El  Paso)  under  a  November  9, 1966, 


contract  which  WTG  states  is  scheduled 
to  expire  on  March  31, 1987.  The  gas  is 
NGPA  section  104  small  producer 
flowing  and  post  1974, 108  and  109  gas 
produced  from  Howard  Draw  and 
Howard  Draw.  N.E.  (Multi-Pay)  Fields. 
Crockett  County.  Texas. 

In  support  of  its  application  WTG 
states  it  is  subject  to  substantially 
reduced  takes  without  payment.  'The 
estimated  volume  requested  to  be 
abandoned  is  350  Mcf/d.  El  Paso  sold 
the  mainline  system  and  treating  facility 
to  Apache  Gas  Company,  effective 
September  1, 1986.  El  Paso  released  the 
NGPA  gas  production  by  letter 
agreement  dated  December  1, 1986,  and 
WTG  executed  a  one-year  contract  to 
sell  such  NGPA  gas  to  Apache  for  resale 
in  various  spot  markets.  The  gas 
requires  treating  for  removal  of  sour  gas 
and  currently  available  facilities  will  not 
handle  the  total  estimated  central  point 
delivery  volume.  The  jurisdictional  gas 
has  therefore  been  shut  in  without  takes 
other  than  lease  protection.  Curtailment 
to  approximately  one  day  per  month 
began  in  June  1986. 

■The  circumstances  presented  in  the 
applicBtion  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  Section  2.77  of  the 
Commission's  rules  as  promulgated  by 
Order  No.  436  and  436-A,  issued 
October  9,  and  December  12. 1985. 
respectively,  in  Docket  No.  RM85-1-000. 
all  as  more  fully  described  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kennsth  F.  Plumb. 
Secretary. 
(FR  Qoc.  87-6913  Filed  3-27-87:  8:45  am) 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(FRL-3176-W 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Eovironmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44  U. 
S.  C.  3501  et  seq.)  requires  the  Agency  to 
publish  in  the  Federal  Register  a  notice 
of  proposed  information  collection 
requests  (ICRs)  that  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  The  ICR 
describes  the  nature  of  the  sohcitation 
and  the  expected  impact,  and  where 
appropriate  includes  the  actual  data 
collection  instrument.  The  following 
ICRs  are  available  for  review  and 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Minami,  (202)  382-2712  (FTS 
332-2712)  or  Jackie  Rivers,  (202)  382- 
2740  (FTS  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Policy,  Planning  and 
Evaluation 

Title:  Pretest  of  Section  312  Forms 
under  SARA,  Title  III  (EPA  ICR  #1358). 
(This  is  a  new  collection.) 

Abstract:  Facilities  in  Standard 
Industrial  Classification  codes  20-39 
must  submit  an  emergency  and 
hazardous  chemical  inventory  form 
estimating  amounts  and  location  of  the 
hazardous  chemical.  This  limited  pretest 
of  selected  facilities  subject  to  Tier  I  and 
II  reporting  under  section  312  of  SARA 
should  produce  information  identifying 
otherwise  unforeseen  problems  in 
reading,  understanding,  and  completing 
the  forms. 

Respondents:  Voluntary  participation 
of  facilities  in  SIC  codes  20-39. 

Estimated  annual  burden:  220  hours. 

Agency  PRA  Clearance  Requests 
Completed  by  OMB  ' 

EPA  ICR  ^0107,  Source  Compliance 
and  State  Action  Reporting,  was 
approved  2/19/87  (OMB  #2060-0096; 
expires  2/29/90). 

EPA  ICR  mi91.  National  Survey  of 
Pesticides  in  Drinking  Water  Wells 
(Pilot  Study),  was  approved  2/18/87 
(OMB  #2040-0046;  expires  8/31/87). 

EPA  ICR  *1241;  Suspended/ 
Cancelled  Products:  Claim  for 
Indemnification.  Request  for  Federal 
Disposal;  was  aoproved  2/18/87  (OMB 
#2060-0048;  expires  2/29/90). 
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EPA  ICR  #t33t  Reporting  on 
Accidental  Release  Causes  and 
Preventive  Techniques,  was  approved  3/ 
8/87  (OMB  #2050-0065;  expires  3/31/ 
88). 

Comments  on  the  abstracts  in  this 
notice  may  be  sent  to: 
Patricia  Minami.  U.S.  Environmental 
Protection  Agency.  Office  of 
Standards  and  Regulations  {PK4-223), 
Information  and  Regulatory  Systems 
Division.  4(»  M  Street  SW., 
Waskngtoa,  DC  20460 
and 
Cartos  TeUez.  Office  oi  Managemeirt 
and  Budget.  OfBce  of  Infonnatioo  and 
Regulatory  Affairs,  New  Executive 
Office  Building  (Room  3228).  726 
Jackson  Place,  NW.,  Washington.  DC 
205(». 

Dated:  March  24. 1987. 

Daniel ).  Fioriiio, 

Director,  Infon/totmi  and  Regaiotory  Syateets 
Dtvisioa. 

[FS  Doc.  ST-aaSS  FUed  3-27-87:  ft45  an| 


(OPTS-400004;  rat-3tT7-2I 

Tme  III  Of  tlwSiiparfund  AtnefMfments 
and  RMuttwriallon  Act  of  tM«; 


agency:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice  of  public  meeting. 

summary:  The  EPA  has  scheduled  a 
public  meeting  to  discuss  the  planning 
and  development  of  a  computerized 
public  data  base  containing  a  toxic 
chemical  release  inventory  under 
section  313  of  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1988. 

date:  The  meeting  will  be  held  on 
Monday.  April  2a  1987,  from  9  ajn.  to  3 
p.m. 

ADONESS:  The  meeting  will  be  held  in: 
EPA's  South  Conference  Room  #4.  401 
M  St.  SW..  Washington.  DC  2046a 
FOR  RNTTHER  INFORMATIOH  CONTACT: 
Edward  A,  Klein.  Director.  TSCA 
Assistance  Office  (TS-790).  Office  of 
Toxic  Substances,  401  M  St^  SW. 
Washii^ton,  DC  204aa  Telephoiie:  (202) 
554-1404. 

SUPf>LEMEMTARV  INFORMATION:  EPA  hM 
scheduled  a  public  meeting  to  obtain 
information  on  user  needs  and 
accessibility  requirements  of  a 
computerized  data  base  as  mandated 
under  section  313  of  Title  111. 

Title  III  of  the  recently  enacted 
Superfund  amendments  contains 
chemical  infonnation-gathering 
provisions  of  widespread  mterest  to  the 


public,  the  indusiry,  ana  to  iitate  and 
local  governments.  The  EPA's  Office  of 
Toxic  Sobstancee  fOTS)  has  specific 
fosponsibility  for  implementing  section 
313  of  "mie  III.  Under  section  313, 
owners  and  operators  of  certain 
indostrial  facilities  which  manufacture, 
process,  or  otherwise  use  any  of  over 
300  listed  toxic  chemicals  m««t  report 
annually  their  releases  of  such 
chemicals  to  all  otviromnenta)  media. 
The  iafomatioQ  gathered  under  this 
scctioM mst  be  nade  available  to  the 
public,  ki  particular.  EPA  must  develop 
a  national  computerized  data  base 
containing  this  "toxic  chemical  release 
inventory."  Purth»,  the  information 
must  be  made  accessible  to  ^  public 
through  means  of  computer 
telecommttnications. 

Under  Title  lU.  EPA  mwt  pahbsblfae 
section  313  Toxic  Chemical  Release 
Inventory  reporting  form  by  Jane  1.  W87. 
The  first  reports  are  due  by  {uly  1. 198a« 
for  caleadac  yeat  1967  data,  aod 
anoually  thsrnnitsr  en  )uly  l.  for  \km 
previous  ratendar  year.  Cvrraat 
estimates  ai»  for  up  to  140ii0t  ianm  to 
be  submiHed  eo  or  before  \>^  1  oi  \ka 
first  repottiog  period,  in  oitier  to 
develop  a  data  base  that  is  tMeiul  and 
publicly  accessible.  EPA  is  seeking 
extensive  early  mvolvement  ui  the 
planning  aod  davelopswat  of  this  data 
base.  EPA  is  pacticitlarly  interestad  in 
learning  how  the  public  will  use  the 
information,  how  the  public  ciirrently 
locates  and  gathers  like  iaformation, 
how  frequently  the  data  aiay  Likely  be 
used,  and  the  types  of  products  aiiid 
services  the  public  vrauld  most  likely 
use.  EPA  is  also  investigating  other 
methods  of  data  dissemination,  baaed 
on  needs;  for  example,  hardcopy, 
microfiche,  etc  To  assist  public  input. 
EPA  has  made  copies  of  (1)  "Superfund 
Amendments  and  Reauthoiizatian  Act 
of  1988,"  Title  III,  sections  313  and  322; 
(2)  the  draft  document:  Options  for 
Making  the  Toxic  Release  Inventory 
(TRl)  Data  Base  Available  to  the  Public 
and  (3)  a  prehminary  draft:  Discussion 
Topics  for  the  Public  Regarding  Search 
and  Access  Requirements  for  the  Toxic 
Release  Inventory. 

A  public  meeting  is  scheduled  for 
April  20, 1987  to  discuss  the 
development  of  the  public  data  base 
under  section  313.  Persons  interested  in 
attending  this  meeting  and/or  in 
obtaining  copies  of  the  review  materials 
should  call  the  TSCA  Assistance  Office 
(TAO)  at  the  telephone  number  Usted 
under  FOR  further  information 
CONTACT.  EPA  encourages  anyone 
interested  in  attending  the  public 
meeting  to  review  the  dsah  documents 
in  advance.  Written  commeota  also  laay 
be  submitted  to:  Margo  Oge,  Project 


.Manager,  Toxic  Release  Inventory', 
Office  of  Toxic  Substances  (TS-779). 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  DC  20460. 

Dated;  March  23. 1987. 

Michael  ShapitQ, 

Oiiwctor.  Ecoaomica  and  Teekaolagy 
DiviaioB. 

W9.  Doc  87-6666  Piled  3-27-87: 8345  an) 
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IOFTS-5M3M;  FRL-3177-11 

Certain  Chemical  Approval  of  Test 
Marketing  Exemption 

AOOICY:  Environmental  Protection 
Agency  fEPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  Sfh^e)  of  the  Toxic  Substances 
Control  Act  fTSCA).  TM&-87-7.  TV  test 
marketing  conditioRs  »n  describad 
below. 

effective  date:  March  11.  I9i7- 

FON  nMTMEB  INFORMATION  COHTACI: 

Dayton  Eckerson.  Premanufacture 
Notice  Management  Branch.  r>>»«»>i#^t 
Control  Division  (TS-794),  Office  of 
Toxic  Substaofces.  Environmentai 
Protection  Agency.  Rm.  E-613C.  401  M 
St.  SW.,  WashingtsQ.  DC  2048a  120^ 
475-8994). 

suPPLEMENTAirr  MFONMATKMC  Section 
5(h)(1)  of  TSCA  aatharises  EPA  to 
exempt  persons  from  premanufacture 
notification  fPMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injxny  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-87-7.  EPA 
has  determined  that  test  marketing  of 
the  new  chemical  substance  described 
below,  imder  the  conditions  set  out  in 
the  TME  appKcation,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 
The  import  volume  must  not  exceed  that 
specified  in  the  apphcation.  All  other 
conditions  and  restrictions  described  in 
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the  application  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-87-7.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

4.  The  applicant  must  maintain 
records  of  any  determination  that  gloves 
are  impervious  to  the  test  market 
substance,  as  required  below. 

T87-7 

Date  of  Receipt  January  16, 1987. 

Notice  of  Receipt:  February  6. 1987  (52 
FR3861). 

Applicant:  Burton  Plastics,  Inc. 

Chemical:  (S)  Phosphine  oxide 
diphenyl  (2,4,5-trimethylbenzoyl). 

Use:  (S)  Crosslinking  agent  for  ultra- 
violet curable  polyester  resins. 

Import  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  One  year. 

Commencing  on:  March  11, 1987. 

Risk  Assessment:  EPA  identified  a 
potential  neurotoxicity  concern  for  the 
test  market  substance  based  on  health 
testing  data  on  an  analogous  substance, 
triphenylphosphine  oxide.  However, 
EPA  has  determined  that,  under  the 
conditions  outlined  above,  and  the 
restrictions  outlined  below,  the 
estimated  exposures  to  the  test  market 
substance  will  not  be  significant. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  human  health.  The  Agency 
did  not  identify  potential  adverse  effects 
of  the  test  market  substance  on  aquatic 
organisms  and  no  water  releases  of  the 
substance  are  expected.  Therefore,  the 
test  market  substance  will  not  present 
any  unreasonable  environmental  risk. 

Additional  Restrictions:  During 
processing  of  the  test  market  substance 
at  any  site  controlled  by  the  Company, 
any  person  under  the  control  of  the 
Company,  including  employees  and 
contractors,  who  may  be  exposed  to  the 
TME  substance  shall  use  the  following 
protective  equipment: 


For  dermal  exposure:  1.  Gloves 
determined  by  the  Company  to  be 
impervious  to  the  PMN  substance  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  The  Company 
shall  make  this  determination  either  by 
testing  the  gloves  under  the  conditions 
of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  specifications  shall 
include  consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the  PMN 
substance  and  associated  chemical 
substances. 

2.  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso. 

3.  Chemical  safety  goggles  or 
equivalent  eye  protection. 

For  inhalation  exposure:  National 
Institute  for  Occupational  Safety  and 
Health  approved,  category  23C 
respirators,  excluding  single-use  or 
disposable  and  air  purifying  respirators, 
in  accordance  with  30  CFR  Part  11 
Subpart  L.  The  respirators  shall  be 
equipped  with  combination  cartridges 
approved  for  paints,  enamels,  and 
lacquers,  unless  air-supplied  respirators 
are  selected.  Use  of  the  respirators  shall 
be  according  to  29  CFR  1910.134  and  30 
CFR  Part  11.  If  full-face  type  respirators 
are  selected  and  worn,  the  chemical 
safety  goggles  requirement  in  paragraph 
3  is  waived. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  March  11, 1987. 
Charies  L  Elkins. 

Director.  Office  of  Toxic  Substances. 
[FR  Doc.  87-6889  Filed  3-27-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[General  Docket  No.  86-336;  FCC  87-62] 

Inquiry  Into  ttie  Scramt>ling  of  Satellite 
Television  Signals  and  Access  to,  by 
Owners  of  Home  Satellite  Dish 
Antennas 

AGENCY:  Federal  Communications 
Commission  (FCC). 

ACTION:  Report. 


summary:  This  item  reports  on  an 
inquiry  initiated  in  response  to 
Congressional  requests  made  at  a  June 
12, 1986  House  subcommittee  hearing. 
The  report,  which  was  prepared  in 
cooperation  with  the  National 
Telecommunications  and  Information 
Administration,  concludes  that  there  is 
no  current  need  for  government 
intervention  in  the  home  satellite  dish 
(HSD)  marketplace.  The  FCC  will, 
however,  monitor  this  market  for  one 
year  and  report  again  to  Congress  at  the 
end  of  that  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  D.  Le'/y,  Telephone:  (202)  653- 
5940. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report  in 
General  Docket  86-336.  FCC  87-62. 
Adopted  February  12, 1987  and  Released 
March  23, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140.  Washington,  DC  20037. 

Summary  of  Report 

1.  The  Report  on  satellite  television 
signals  scrambling,  which  was  prepared 
in  cooperation  with  the  National 
Telecommunications  and  Information 
Administration  (NTIA),  and  adopted  by 
the  Commission  on  February  12, 1987. 
concludes  that  there  is  no  current  need 
for  government  intervention  in  the  HSD 
marketplace.  The  provision  of  service  to 
HSD  hous^olds  is  still  in  the  early 
stages  of  development.  While  it  appears 
to  be  developing  in  a  competitive 
fashion,  it  is  appropriate  for  the 
Commission  to  monitor  developments 
there  for  the  next  year.  Therefore,  our 
staff  will  provide  quarterly  reports  to 
the  Commission  and  to  NTIA  for  the 
next  year.  The  Commission  will  report 
to  Congress  if  any  remedial  action  is 
necessary  and  will  deliver  a  final  report 
to  the  Congress  no  later  than  one  year 
after  the  adoption  of  this  Report. 

2.  At  the  present  time,  34  of  the 
roughly  70  satellite  cable  services  have 
announced  plans  to  scramble  their 
signals.  Five  premium  channels  and  four 
basic  cable  services,  plus  two  pay  per 
view  channels  and  one  "adult"  channel, 
have  actually  begun  scrambling.  All  of 
the  American  satellite  cable 
programmers  with  scrambling  plans 
have  chosen  the  Videocipher  II  system. 
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Thus,  it  appears  that  the  marketplace 
has  settled  on  that  system  as  a  de  facto 
standard.  While  attempts  have  been 
made  to  break  the  Videocipher  II  code, 
they  are  being  combatted  both  by  legal 
and  technical  means. 

3.  The  Report  finds  that  signal 
scrambling  serves  to  protect 
programmers  from  commercial  theft  of 
their  services  and  allows  them  to 
receive  compensation  from  ail  who  view 
their  copyrighted  product.  This  serves 
(he  public  interest  in  maintaining  the 
incentives  to  produce  new  programming. 

4.  With  regard  to  program  distribution, 
several  programmers  are  selling  directly 
to  HSDs  on  a  national  basis,  and  some 
of  them  have  also  acquired  non- 
exclusive rights  to  market  other  services 
nationally.  Programmers  are  also 
licensing  cable  operators  on  a  non- 
exclusive basis  to  distribute  to  HSDs  in 
their  franchise  areas.  This  structure 
allows  for  head-to-head  competition 
among  programmers  on  a  national  basis. 
At  present,  little  information  is  available 
on  HSD  program  packages,  but  as  more 
basic  channels  scramble,  it  is 
anticipated  that  more  discounted 
program  packages  will  develop.  In  the 
meantime,  the  sequence  of  price 
reductions  made  by  the  movie  channels 
over  the  past  several  months  suggests  a 
competitive  process  at  work. 

5.  The  Report  finds  that  the  broadcast 
networks  are  legally  entitled  to 
scramble  their  network  feeds  and  to 
decline  to  sell  them  to  HSDs.  While  this 
would  limit  service  to  a  small  fraction  of 
television  households,  it  would  protect 
the  exclusivity  provisions  of  the 
network-affiliate  distribution  system 
that  efficiently  serves  the 
preponderance  of  households.  Satellite 
services,  including  news  and 
entertainment,  are  available  to 
households  without  over-the-air 
services. 

6.  The  Report  concludes  that  no  action 
is  warranted  at  this  time  with  respect  to 
superstation  scrambling  and  notes  that 
compulsory  licensing  issues  are  the 
subject  of  a  separate  Commission 
inquiry.  The  Report  denies  a  request  by 
the  Satellite  Television  Viewing  Rights 
Coalition,  Inc.  for  a  full  evidentiary 
hearing  on  scrambling. 

Ordering  Clauses 

7.  Accordingly  it  is  ordered,  that  the 
motions  of  ABC  and  CBS  requesting 
acceptance  of  late-filed  pleadings  are 
granted. 

8.  //  is  further  ordered,  that  the 
"Request  for  Full  Evidentiary  Hearing" 
by  the  Satellite  Television  Viewing 
Rights  Coalition,  Inc.  Is  denied. 

9.  //  is  further  ordered,  that  the 
Secretary  shall  forward  copies  of  this 


Report  to  the  appropriate  Committees 
and  Subcorimittees  of  the  House  of 
Representatives  and  the  Senate. 

Federal  Communications  Commission. 
William  |.  Tricarico. 

Secretary. 

[FR  Doc.  87-6853  Filed  3-27-87:  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

Prices  for  Federal  Home  Loan  Bank 
Services 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice  of  prices  for  Federal 
Home  Loan  Bank  Services. 

summary:  The  Office  of  District  Banks 
and  the  Office  of  Policy  And  Economic 
Research  of  the  Federal  Home  Loan 
Bank  Board  ("Board")  are  publishing, 
pursuant  to  delegated  authority,  the 
prices  charged  by  the  Federal  Home 
Loan  Banks  (FHLBanks)  for  (1) 
processing  and  settlement  of  items 
(negotiable  order  of  withdrawal  or 
NOW)  and  (2)  demand  deposit 
accounting  (DDA)  and  other  services 
offered  to  member  institutions. 
EFFECTIVE  DATE:  March  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Hotaling,  (202)  377-6715,  or 
William  ].  Carey,  (202)  377-6656,  Office 
of  District  Banks,  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  Section 
11(e)  of  the  Federal  Home  Loan  Bank 
Act  ("Bank  Act")  (12  U.S.C.  1431(e)) 
authorizes  the  Federal  Home  Loan 
Banks  (1)  to  accept  demand  deposits 
from  member  institutions,  (2)  to  be 
drawees  of  payment  instruments,  (3)  to 
engage  in  collection  and  settlement  of 
payment  instruments  drawn  on  or 
issued  by  members  and  eligible 
institutions,  and  (4)  to  engage  in  such 
incidental  activities  as  are  necessary  to 
the  exercise  of  such  authority.  Section 
11(e)(2)(B)  of  the  Bank  Act  (12  U.S.C 
1431(e)(2)(B))  requires  the  Federal  Home 
Loan  Banks  to  charge  fees  for  services 
authorized  in  that  section,  which  fees 
are  "to  be  determined  and  regulated  by 
the  Board  consistent  with  the  principles 
set  forth  in  section  llA(c)  of  the  Federal 
Reserve  Act."  Board  regulations  at  12 
CFR  534.6  require  that  the  Director  of 
the  Office  of  District  Banks  and  the 
Director  of  the  Office  of  Policy  and 
Economic  Research  (or  their  designees) 
review,  approve,  and  publish  these  fees 
at  least  annually.  The  regulations 


require  the  FHLBanks  to  follow  four 
basic  pricing  principles  as  follows: 

(1)  Services  must  be  priced  explicitly. 

(2)  Services  must  be  available  to 
member  and  nonmember  depository 
institutions  on  an  equal  basis. 

(3)  Over  the  long  run,  fees  must  cover 
direct  and  indirect  costs  and  must  also 
cover  an  imputed  cost  that  includes 
taxes  paid  and  the  return  on  capital  that 
would  have  been  provided  if  the 
services  had  been  furnished  by  a  private 
firm. 

(4)  Interest  on  float  must  be  charged 
at  the  Federal  Funds  rate. 

In  1980,  the  Bank  Board  developed  a 
methodology  to  determine  compliance 
with  these  four  principles,  which  is 
based  on  discounted  cash  Hows  from 
the  NOW  and  DDA  services.  Since  the 
FHLBanks  had  very  few  assets 
employed  in  the  provision  of  these 
services  and  only  projections  of  future 
income  from  NOW  services,  the 
methodology  adopted  at  that  time  was 
appropriate.  Compliance  with  the 
pricing  principles  focused  on  a  five-year 
time  span  to  recover  all  direct  and 
indirect  costs  of  these  services. 

At  the  end  of  1985,  the  FHLBanks 
completed  five  years  of  NOW 
processing  services.  Both  NOW  services 
and  DDA  are  mature  activities  with  an 
asset  base  and  normal  income  flows.  In 
recognition  of  this  evolution,  the  Bank 
Board  developed  an  up-to-date 
methodology  substantially  similar  to 
that  adopted  by  the  Federal  Reserve 
Board  to  monitor  pricing  of  these 
services. 

The  following  section  summarizes  the 
adopted  methodology,  which  will 
continue  to  ensure  that  FHLBank  NOW 
and  DDA  services  are  not  priced  in  a 
manner  that  would  provide  unfair 
competition  to  private  firms. 

Methodology 

Two  major  issues  arise  in  determining 
appropriate  pricing  methodology.  First, 
competitor  firms  must  be  identified. 
Second,  adjustment  must  be  made  for 
the  taxes  and  return  on  capital  that 
prices  of  competitor  firms  must  cover. 
This  adjustment  is  sometimes  referred  to 
as  a  Private  Sector  Adjustment  Factor 
(PSAF). 

The  methodology  was  developed 
based  on  bank  holding  companies  as 
competitor  firms.  Although  firms  in 
other  industries  could  be  chosen  as 
competitors,  commercial  banks  are 
generally  the  most  frequent  competitors 
in  item  processing  and  related  services. 
Similarly,  the  Federal  Reserve  Bank  also 
has  chosen  bank  holding  companies  as 
competitors  for  development  of 


adjustments  for  taxes  and  the  imputed 
cost  uf  capital. 

Adjustment  for  Taxes  and  Return  on 
Capital 

In  order  to  compare  competitor  data 
to  the  FHLBanks.  several  broad 
assumptions  were  established  as 
follows: 

(A)  NOW  and  DDA  services  may  be 
combined  under  the  Bank  Board's 
pricing  approval  methodology. 

(B)  Compliance  with  NOW/DDA 
pricing  guidelines  ir  on  an  individual 
FHLBank  basis. 

(C)  One  set  of  bank  holding  company 
data  will  be  applied  to  FHLBanks,  rather 
than  applying  regional  competitor  data 
to  regional  FHLBanks. 

(D)  Federal  Home  Loan  Bank  data, 
which  is  required  for  the  NOW/DDA 
pricing  methodology,  may  be  determined 
on  an  individual  FHLBank  basis  as 
follows;  (1)  NOW/DDA  prices;  (2) 
earnings  on  balances  generated  from 
item  processing:  (3)  direct  and  indirect 
costs:  and  (4)  assets  employed  in  NOW/ 
DDA  services. 

Based  on  the  previous  assumptions, 
appropriate  bank  holding  company  data 
and  FHLBanks  data  can  be  incorporated 
info  the  pricing  methodology.  The 
pricing  methodology  is  as  follows: 

(A)  Federal  Home  Loan  Bank  NOW/ 
DDA  costs  are  adjusted  (increased)  for 
the  cost  of  financing  the  assets 
(primarily  plant  and  equipmoit) 
employed  in  the  provision  of  NOW/ 
DDA  services. 

(B)  NOW/DDA  costs  are  increased  for 
sales  taxes  that  would  have  been  paid  if 
subject  to  such  tax. 

(C)  NOW/DDA  costs  are  adjusted  for 
the  cost  of  float  at  the  Fed  Funds  rate. 

(D)  Imputed  income  taxes  are  applied 
to  pre-tax  NOW/DDA  income  using  a 
three-year  average  from  bank  holding 
company  data  (33.5%  rate). 

(E)  The  after  tax  rate  of  return  on 
capital  from  NOW/DDA  services  is 
compared  to  the  after  tax  return  on 
capita]  of  bank  holding  companies 
(12.33%  rate). 

These  adjustment  factors  ensure  that 
the  NOW/DDA  services  are  priced  in  a 
competitive  manner.  Also,  the  factors 
are  similar  to  the  adjustments  made  by 
the  Federal  Reserve  Board  and 
represent  a  conservative  approach 
consistent  with  the  intent  of  Congress, 
that  pricing  encourage  competition  and 
efficiency  in  the  provision  of  these 
services. 

In  accordance  with  these  principles, 
the  Director  of  the  Office  of  District 
Banks  and  the  Director  of  the  Office  of 
Policy  and  Economic  Research  have 
reviewed  and  approved  the  current 
prices  for  Federal  Home  Loan  Bank 


services,  which  are  published  herewith. 
The  serrices  and  their  prices  are  divided 
into  two  categories:  (1)  NOW  Services 
involved  in  the  processing  and 
settlement  of  items  drawn  on  or  issued 
by  member  institutions  (Schedule  A); 
and  (2)  services  relating  to  demand 
deposit  accounts  and  other  services 
maintained  by  member  institutions  with 
the  Banks  (Schedule  B). 

The  services  described  in  the  attached 
schedules  are  not  identical  for  any  two 
Banks,  as  each  Bank's  program  is 
tailored  to  meet  the  needs  of  the 
member  institutions  in  the  Bank's 
district.  Furthermore,  the  volume  of 
services  rendered  varies  significantly 
among  the  districts,  with  the  result  that 
the  costs  of  providing  the  services  also 
vary  from  district  to  district  In  light  of 
these  considerations,  the  Board 
continues  its  practice  of  approving 
separate  district  fee  structures  rather 


than  adopting  a  uniform  pricing  scheme. 
"Hiis  policy  is  consistent  with  the 
congressional  intent  that  pricing 
encourage  competition. 

It  is  not  required  that  each  processing 
step  or  transaction  performed  by  a  Bank 
be  specifically  priced.  This  policy 
permits  the  Banks  to  establish  fee 
schedules  that  are  in  line  with  the 
marketing  practices  of  providers  of 
correspondent  services  in  each  district. 

The  directors  of  the  Office  of  District 
Banks  and  the  Office  of  Policy  and 
Economic  Research  of  the  Federal  Home 
Loan  Bank  Board  hereby  give  notice  of 
the  following  fee  schedules  for  Federal 
Home  Loan  Bank  services: 

Schedule  A:  Item  Processing  and 
Settlement  Services  (1966  NOW 
Services) 

District  1. — Federal  Home  Loan  Bank 
of  Boston  (services  not  provided).  ' 


DiSTRiCT  2.— Federal  Home  Loan  Bank  of  New  York  (1986  NOW  Services) 


Service 


Settlement  (per  month) _ 

Minimum  Monttily  Fee „ 

Standard  Intercept  (per  item) 

Standard  Intercept-Detayed  Check  (per  item) 

Check  Safekeeping: 

First  100,000  items/month  (per  item) _ _ 

100,001  ptus  items/month  (per  Item) _ 

Bulk  FtKiig: 

Firsl  100,000  JtemsyfTwrttti  (per  iten^ _ _ 

100.001  pKis  items/month  (per  item).. _ _ _ _. 

Statement  Rendering: 

Bulk  Filing  with  items  (per  statement) ~... 

Check  Safekeeping  wtthout  items  (per  statement) 

Item  Returns  (per  item) _. 

Item  Returns  without  entry  (per  item) 

Late  Return  Premium „ 

FRB  Laage  Dollar  Notificalion „ 

Photocopies  (per  copy) _. 

Origirwl  Item  Retrieval  (per  item) - — 

Datafax  High  Dollar  Items — Front  only  (per  item) 

Datafax  High  Dollar  Items — Both  Sides  (per  item) 

Counter  Item  Filming  (per  item) „ 

Counter  Item  Sorting  (per  item) „ _ _ „.. 

Notices  or  Advertising  Inserts  (per  Insert) „ _ 

Monthly  History  Microfiche  (per  100,000  items) 

Monthty  History  Microftche — Additional  Copies  (per  fiche  cartfl 

HeW  PaW  Item  Filming  (per  item) 


Fee 


DfSTRtCT  3.— Federal  Home  Loan  Bank  of  Pittsburgh  (1986  NOW  Services) 
(For  members  located  in  the  Third  and  Fourth  Federal  Reserve  Districts) 


Services 


Processing: 

F»st  50,000  Kerns/month  (per  item) 

50,001-100,000  items/month  (per  item). 
100,001-150.000  Items/month  (per  item) 
150.001-200,000  Items/month  (per  item) 
Over  200,000  items/ month  (per  item) 

Retail  Truncated  Checks  (per  item) 

Retail  Non-truncated  Checks  (per  item) 


Fee 


$100.00 
100  00 
.035 
.025 

.020 
.010 

.025 

.015 

at 

SJBd 

ftOO 
2.50 
4.2S0 
2JS0 

2.00 
.025 
.010 
.010 
SjOO 
1.00 
.03 


$0.0380 
.0362 
.0344 
.0326 
.0308 
.039 
.049 
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District  3.— Federal  Home  Loan  Bank  of  Pittsburgh  (1986  NOW  Services)- 

Continued 

(For  members  located  in  the  Third  and  Fourth  Federal  Reserve  Districts) 


Services 


Over-the-Counter  Checks  (per  item) 

Return  Call  (per  item) 

Late  Return  Call  (per  item) " 

Items  Over  $2,500  Returned  to  FRB  (per  item) 

Check  Copies  (per  copy) 

Check  Retrieval  (per  item) 

Statement  &  Report  Postage 

Statement  Envelopes: 

Small  (per  envelope) 

Customized  (per  envelope) 

Large  (per  envelope) 

MICR  Sort  Optkjn  (monthly  fixed  fee  per  customer  of  thrift)... 

(per  item) 

Mid-cycle  statement  rendering: 

Purged  Statement  (per  item— minimum  charge  of  $2.50) 

Non-purged  State(T»ent  (per  statement) 

Minimum  Charge:  (per  nionth) 


Fee 


.15 

.75 

.66 

4.25 

3.00 

1.50 

(•) 

.05 
.07 
.46 
25.00 
.03 

.50 

2.50 
200.00 


'  ■  Actual. 

Notes:  Transportation  of  checks  or  reports  between  Federal  Home  Loan  Bank's  designated 
distribution  points  and  the  individual  financial  institution  is  at  the  expense  of  the  financial 
institution. 

Until  July  31,  1986,  this  fee  schedule  will  be  applicable  for  members  kx;ated  in  the  Third  and 
Fourth  Federal  Reserve  Districts,  which  include  the  states  of  Delaware  and  Pennsylvania  and 
the  West  Virginia  counties  of  Brooke,  Hancock,  Marshall,  Ohio,  Tyler  and  Wetzel.  Effective 
August  1,  1986,  this  fee  schedule  will  be  applicable  for  all  member  institutions  of  the  Federal 
Honoe  Loan  Bank  of  Pittsburgh. 


(For  members  k)cated  in  the  Fifth  Federal  Reserve  District) 


Items/month 

Daily 

return 

unsorted 

Daily 
return 
sorted 

Trunca- 
tion 

Bulk  filing 
writhout 
stuffing 

Bulk  with 
stuffing 

First  10,000 

$.0375 
.0325 
.0300 
.0225 

$.0500 
.0450 
.0425 
.0350 

$.0500 
.0450 
.0425 
.0350 

$.0575 
.0525 
.0500 
.0425 

$.0875 
.0825 
.0800 
.0725 

Next  20,000 

Next  20,000 

50.001-Over 

Special  servk:es 


Check  Retrieval  or  Inspection  of  Original  Item 

Photocopy 

Advertising  Insertion  (per  item) 

Posted— "On-us"  (per  item) 

Statement  Stuffing  for  Truncated  Statements  (per  statement) 

Statement  Stuffing  of  Deposit  Tickets  and  Dishonored  Notices  (per  item) 

Return  Items  Processed  by  Bank  (per  item) 

Additional  Sorting  Upon  Request: 

Fine  Sorting  (per  item) 

Cycle  Sorting  (per  rtem) 


Fee 


$1.50 
2.50 
.01 
.03 
.01 
.09 
2.50 

.005 
J006 


Note:  The  Fifth  Federal  Reserve  District  includes  all  West  Virginia  Counties,  with  the 
exception  of  counties  of  Brooke,  Hancock,  Marshall,  Ohio,  Tyler  and  Wetzel.  Effective  August  1, 
1986,  this  fee  schedule  will  be  applicable  for  all  member  institutions  of  the  Federal  Home  Loan 
Bank  of  Pittsburgh. 

District  4.— Federal  Home  Loan  Bank  of  Atlanta  (1986  NOW  Services) 


Services 


Settlement  Only  (per  month) 

Daily  Delivery  (Same  Day  and  Next  Day): 
1st  50,000  (per  item) 


Fee 


$100.00 
.040 
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UISTRICT  4.— I-EDERAL  MOME  LOAN  BANK  OF  AUANTA  (1986  NOW  SERVICES)— 

Continued 


Services 


Over  50,000  (per  item) 

Bulk  Filing: 

1st  50,000  (per  item) 

2nd  50,000  (per  item) 

3rd  50,000  (per  item) 

Over  150,000  (per  item) 

Statement  Matching: 

1st  50.000  (per  item) 

2nd  50,000  (per  item) 

3rd  50,000  (per  item) 

Over  150,000  (per  item) 

—Special  Statements  (IRA,  Savings,  etc.) . 

—Multiple  Statement  Inserts ' 

Truncation: 

1st  50,000  (per  item) 

2nd  50,000  (per  item) 

3rd  50,000  (per  item) 

Over  150,000  (per  item) 

Return  Items 

Large  Dollar  Return  Items 

Facsimile: 

—Large  Dollar  (per  item) 

— On  Request  (per  item) . 


—Bookkeeping  and  Acc't  No.  Rejects  (per  item) . 

Over-ttie-Counter  Items  (per  item) 

Photocopies  (per  item) 

Wittiout  Entry  Items* 

Finesort  (Check  Number) — Special  Accounts., 


Fee 


Custom  Coding  (tor  mergers,  branch  acquisitions  and  sales,  etc.) 

Special  Requests  (i.e..  50  or  rTK>re  photocopies  per  request  or  customer 
account,  etc.) 

Special  Handling  (if  required  by  2  or  more  account  number  formats  resulting 
from  mergers,  conversions  branch  acquisitions,  etc;  charging  wtil  begin 
four  months  after  effective  date  If  still  required) „„ _ 


.035 

.045 
.040 
.030 
.025 

.070 
.065 
.055 
.050 
"020 
».010 

.030 
.025 
.020 
.015 
3.00 
4.00 

2.se 

2.00 
2.50 

.035 
2.50 
3.50 

.02 
••100.00 

«  25.00 


»  500.00 


■  More  than  one  insert  per  statement  (first  insert  per  statement  is  free). 

*  A  Without  Entry  Item  is  a  check  which  is  sent  back  to  the  depositing  institution  to  secure 
proper  endorsement  or  obtain  a  refund  for  a  forged  endorsement  or  signatura 

3  Statement. 
♦Hour. 

*  Month. 

Notes.— The  minimum  monthly  billing  for  service  optksns  (other  than  Settlement  Or>Jy)  is 
$100.00. 

Prices  for  all  options  include  data  transmission  to  on-line  or  in-house  processors. 

Actual  item  delivery  expense  will  be  charged  to  the  institutkan  as  incurred,  irreluding  postage 
under  "Statement  Matching"  above. 

District  5.— Federal  Home  Loan  Bank  of  Cincinnati  (1 986  NOW 

Services) 

[Service]     I 


Items /Month 


0-50,000 

50,001-100,000.. 
100,001-150.000 
150,001 -over 


Daily 

return 

unsorted 


$.0375 
.0225 
.0125 
.0065 


Daily 
return 
sorted 


$.0400 
.0250 
.0150 
.0080 


Trunca- 
tkjn 


$.0400 
.0250 
.0125 
.0080 


Bu4k  filing 
w/out 
stuffing 


$.0425 
.0275 
.0175 
.0115 


BulkfHing 

with 

stuffing 


$.0775 
.0625 
.0525 
.0465 


Special  servk:es 


Settlement  Only  (per  month— flat  fee) 

Check  Retrieval  or  Inspectkjn  of  Original  Item  (per  item), 

Photocopy  (per  copy) „ 

Advertising  Inserting  (fjer  item) 

Posted  "on-us"  (per  item) „ 


Fee 


$100.00 

1.50 

1.00 

.02 

.03 
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Special  services 


Fee 


Statement  Stuffing  Service  for  Truncated  Statements  (per  statement) 

Statement  Stuffing  of  Deposit  Ticl^ets  and  Dishonored  Notices  (per  item) 

Return  Items  Processed  by  Bank  (per  item) 

Additional  Sorting  Upon  Request: 

Fine  Sorting  (per  item) 

Cycle  Sorting  (per  item) „ 

Large  Ddlar  Return  Notification  (per  item) ..._ _ 


.01 

.09 

2.75 

.005 
.005 
2.00 


District  6.— Federal  Home  Loan  Bank  of  lNDiAf>iAPOLis  (1986  NOW 

Services) 

[Servicel 


Items  per/montti 


Safe- 
keeping 


Turn- 
around 

(daily 

or 
cycled) 


Com- 
plete 


0  to  5.000 

5,001  to  10,000 

10,001  to  15,000 

15,001  to  25,000 

25,001  to  50.000 

50,001  to  75,000 

75,001  to  100,000.... 
100,001  to  125,000.. 
125,001  to  150,000., 
150,001  to  175,000., 
175.001  and  up 


$.045 
.037 
.036 
.031 
.030 
.026 
.023 
.021 
.019 
.017 
.014 


$.053 
.048 
.044 
.037 
.033 
.030 
.027 
.024 
.022 
.020 
.016 


$.077 
.075 
.073 
.072 
.070 
.066 
.065 
.064 
.063 
.062 
.059 


Ancillary  service 


Fee 


Settlement  Only  (per  month) 

Minimum  Processing  Fee  (per  month) 

Over-the-Counter  Items  (per  item) _ 

NoMICR/OTC 

Exception  Accounts 

Photocopies  and  Facsimiles 

Facsimile  Items  for  Signature  Verification  on  Day  of  Presentment . 

Return  Items _ 

Certified  Checks _. _ 

Late  Returns 

Invalid  Returns 


>  $100.00 

40.00 

.035 

.50 

.50 

2.00 

(*) 

2.50 

1.00 

.25 

.50 


'  Plus  $2.00/transaction. 
*  No  charge. 


DISTRICT  7.— FEDERAL  HOME  LOAN  BANK  OF  CHICA(30  (1986  NOW  SERVICES) 

[Service] 


Items  per  month 


Daily 
returns 


24- 
hour 
delay 


Bulk 
file 


Trun- 
cation 


0  to  50,000 

50,001  to  100,000.. 
100,001  to  200,000 
200.001  to  300.000 
300.001  to  400.000 
400.001  and  over ... 


$.025 
.024 
.023 
.022 
.021 
.020 


$.024 
.023 
.022 
.021 
.020 
.019 


$.023 
.022 
.021 
.020 
.019 
.018 


$.020 
.019 
.018 
.017 
.016 
.015 


Note:  (10%  discount  per  item  when  monthly  volumes  exceed  500.000  items.) 


10^ 
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Ancillary  Service 


Counter  Items  (per  item) 

Return  Items  (per  item) 

Statement  Preparation  (per  item) 

Photocopies  (per  item) 

Facsimile  of  items  (per  page) 

Cash  Letter  Facsimile  (per  page) 

Special  Sorts  (per  item) 

Monthly  Recap  (per  item) 

Data  Transmission  (per  item): 

0-10,000  items  ($10  month  minimum) 

10,001-50,000  items  ($50  month  minimum). 

50,001-100,000  items  (no  minimum) 

100,001  or  more  items  (no  minimum) 

NOW  settlement  only  (per  nrronth) 

Dial-A-Statement: 

(per  month)  or 

(per  year)  or 

(per  statenr»ent) 


Fee 


$0.01 
4.00 

.025 
3.00 
2.00 
2.00 
.0075 
.0025 

.004 
.004 
.003 
.002 
(»)  200.00 

25.00 

250.00 

1.00 


'  Settlement  service  included  in  item  processing  fee. 

District  8.— Federal  Home  Loan  Bank  of  Des  Moines  (1986  NOW 

Services) 

[Services] 


Item  processing  nwnthly  volume 
level 


1  to  25,000 

25,001  to  50,000 

50.001  to  75,000 

75,001  to  175.000 

175,001  to  400,000 

400,001  to  750,000 

750,001  to  1,100,000... 
1,100,001  to  1,500,000 
1,500.001  and  over 


Basic 
fee 
(trun- 
cated) 


$.021 
.017 
.015 
.013 
.012 
.010 
.009 
.008 
.006 


Daily 
cycle'  * 


$.017 
.013 
.011 
.009 
.008 
.007 
.006 
.005 
.004 


Cycle/ 
Month- 
ly* 


$.020 
.016 
.014 
.012 
.011 
.010 
.009 
.008 
.007 


Return  Items 


Monthly  Volume 
Level 


1-2,000 

2.001-3.000 

3.001-4.000 

4,001-7,500 

7,501  and  over 


'  1 5%  surcharge  for  same  day  daily  return. 

*  Fees  for  daily  and  cycle/ monthly  return  are  in  addition  to  ttie  basic  fee. 

Other  Services 


Fee 


$2.50 

2.00 

1.50 

1.00 

.75 


Service 


Posting  File  (per  item) 

Reject  Re-entry  (per  reject) 

Stop  Payments  (per  stop) 

Large  Dollar  Notification  (per  notification) 

Photocopies/Microfilm  Copies  (per  copy) 

Counter  Items  With  Microfilm  (per  item) 

Counter  Items  Without  Micr  Encoding  (per  item) 

Original  Item  Return  (per  item) „ 

Certified  Checks  (per  item) 

Signature  Verification  (per  page) 

Fascimile  Transmission  (per  transmission) 

Telephone  Advice  on  Missing  Account  No.  (per  item).. 

Telephone  Check  Inquiry  (per  inquiry) 

Daily  Settlement  Reporting  (per  month) 

Microfiche— Monthly  Reports  (per  month) 

Microfilm  (per  item) 

Research/Audit  (per  hour) 


Minimum  charge  of  $250.00  per  month  will  apply  for  total  NOW  services 


Fee 


$.0005 

.04 
5.00 
3.00 
2.75 

.04 

.10 
2.75 

.50 
1.00 
1.50 

.50 

1.00 

25.00 

25.00 

.01 
20.00 
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District  9.— Federal  Home  Loan  Bank  of  Dallas  (1986  NOW  Services) 


Service 

Basic  service— items/month 

Cycle-daily  * 

Truncated 

Tier  1- 0  to  50  000             ." 

$0.0375 
.0300 
.0250 
.0200 
.0140 

$0.0315 

Tier  2-  50  001  to  100  000                                

.0250 

Tier  3-  100  001  to  150  000 

.0200 

Tier  4-  150  001  to  200  000      _ 

.0150 

Tier  5'  200  001  and  Over     «    

.0100 

.0200 

CV^imtAr  ifpm  int*»nrAtinn                                                                 

.0375 

An  additional  $.006  for  montti  end. 


Return 


Tier  1. 
Tier  2. 
Tier  3 . 


Items/nronth 


1-500 

501-1.000 

1,001  &over. 


$3.00 
2.00 
1.50 


No  extra  charge  for  high  dollar  return  item  notification  under  Reg  J  or  for  the  Dallas  Federal 
Reserve  Bank's  $0.50  return  item  charge  under  its  pilot  program. 


Special  Seroices  (per  item) 


Photocopies  or  original  check  retrieval _ — 

Account  numt)er  rejects  (effective  10/1/86) ~ -.. 

Large  dollar  facsimile  (per  page) — 

Settlement  only  (non-processing  customers  per  month) 


Fee 


$1.50 
1.00 
1.00 

50.00 


District  10.— Federal  Home  Loan  Bank  of  Topeka  (1966  NOW  Services) 


Processing  fees: 

1  to  50 

51  to  2500 

2501  to  4000 ... 
4001  to  5000 ... 
5001  to  6000 ... 
6001  to  8000 ... 
8001  to  12000. 
12001  &  over  ... 


Return  items  per  month 


Fee  per 
item 


$2.50 
1.00 
.75 
.50 
.50 
.25 
.20 
.15 


Items  per  month  (per  item) 

Truncated 

Cycled 

1  to  10,000 

$.020 
.018 
.015 
.013 
.011 
.011 
.010 
.010 
.009 
.008 
.007 

$035 

10,001  to  25,000 „ 

25,001  to  50,000 

.034 
031 

50,001  to  100,000 

026 

100,001  to  200,000 

020 

200,001  to  250,000 

020 

250,001  to  300,000 

015 

300,001  to  500,000 

015 

501,001  to  750,000 

013 

750,001  to  1,000,000 

.011 

1 ,000,001  &  over 

010 

10144 
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Other  services: 

Minimum  Monthly  Processing  Fee 

Settlement— (w/FHLB  processing) 

Settlement  Only  (per  month) 

Item  Retrieval  (Photocopy— per  item) 

Mass  Photocopy  Requests: 

(per  hour) 

(per  item) 

Over-the-counter  items  (Microfilmed  and  Filed— per  item). 

Facsimile  transmissions  (listing  of  paid  items — per  transmission) . 

Large  item  return  notification  (per  item  over  $2500 


Fee 


$500.00 
(') 

100.00 
2.00 

12.00 

.015 

.03 

1.50 

3.00 


'  No  charge.  1 

District  11— Federal  Home  Loan  Bank  of  San  Francisco  (1986  NOW 

Services) 


Service 


Basic  capture  service  (min.  charge  $500/mo.): 

Capture/finesort/microfilm 

Return  item  processing , 

Comprehensive  NOW  service  (min.  charge  $750/ 
mo.): 

Capture/file/microfilm/fine  sort 

Statement  preparation  (truncated) , 

Statement  preparation  (standard) , 

Return  item  processing , 

Over-the-counter  items , 

Statement  inserts , 


Volume  price  based  on  total  items  per 
month 


Oto 
41,999 


$0,042 
2.00 


.042 
.15 
.35 
12.00 
.045 
.03 


50,000 

to 
500,000 


$0,037 
1.75 


.037 
.14 
.30 
1.75 
.045 
.03 


500.001 

to 
750,000 


$0,032 
1.50 


.032 
.13 
.28 
1.50 
.045 
.03 


750,000 
plus 


$0,024 
1.25 


.024 
.12 
.26 
1.25 
.045 
.03 


Miscellaneous  services 


Late  return  item  transmission— after  2:00  p.m.  (per  item) 

Second  request  on  previously  reconciled  adjustment  (par  occurrence) .."!!!!!!!".!!! 

Truncated  item  retrieval  (per  item) 

Generic  envelopes  (each) , '..'.'.'.'.'.'.'. 

Reconciliation  of  member  books— special  research  (per  hour) .!!!.!!!.!!!!!!.!!!.!!!!..!!!. 
Microfilm: 

Second  copy  of  film  daily  (per  month) i 

Special  request  copy  (per  copy) _ 1 !!!!!!!"!I!"."!....™ 

Same  day  microfiche:  ' 

2  copies  with  hardcopy  processed  item  listing  and  exceeded  dollar  report 
(per  month) _ 

Hardcopy  exceeded  dollar  report  only  (per  month)"! 

Additional  microfiche  (per  copy) 

Special  fine  sort  (per  item) !!"!!!!!!!."!!!."!!!! 

Photocopies  (per  copy) J, 

Non-standard  statement  inserts  (per  insert) 

MICR  line  alterations  (per  item) [ 

Suplementary  Service  Fees 

Thirty  day  advance  notice  is  required  on  alt  branch  sales,  branch  mergers, 
branch  acquisitions  or  service  bureau  changes. 


Fee 


$0.25 

10.00 

3.00 

.025 

25.00 

75.00 
5.00 


75.00 

65.00 

1.00 

.04 

2.50 

.05 

4.00 
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Miscellaneous  services 


Fee 


Custom  Programming: 

1 .  Breakout  of  items  l)y  routing  transit  number  and/or  t>ranch  numt)er  (ind. 
listing) ■ • 

2.  Breakout  and  capture  of  items  (Processed  items  list/microfilm/commln- 
gled  witfi  ottier  items  for  service  bureau) 

3.  Breakout,  capture,  and  separate  tape  produced,  including  above  items.... 

4.  Selective  account  programming  (miximum  50  accounts)  in  addition  to 
regular  programming  requirements 

5.  One-half  of  ttie  original  programming  fee  will  be  assessed  in  the  event 
of  a  cancellation  notice  given  less  than  7  days  in  advance  of  effective 
date. 

Statement  Handling: 

Set-up  fee/t)ranch  outsort  of  items 

Standard  statement  rendition  (close-out  statements)  (each) 

Non-standard  statement  rendition: 

First  90  days  (each) 

After  90  days  (each) • 


2.000.00 

3.000.00 
4,500.00 

1,500.00 


250.00 
.50 

.75 
1.00 


District  12.— Federal  Hoiwie  Loan  Bank  of  Seattle  (1986  NOW 

Services) 


Service  item 


Base  Per  Item  Fees: 

Daily  Return  of  Items  to  Member  (per  item) ■. 

Truncation  of  all  Items  by  Bank  (per  item) 

Bulk  File  of  Items,  Returned  to  Member  (per  item) 

Bulk  File  of  Items  with  Statement  Handling  (per  item) 

Truncated  Account  Statement  Handling  (per  statement) 

Volume  Credits  Per  Item: 

25,001  to  50,000  items  per  month  (per  item) 

50,001  to  75,000  items  per  month  (per  item) 

75,001  to  100,000  items  per  month  (per  item) 

100,001  to  200,000  items  per  month  (per  item) „ ™ 

200,001  to  400,000  items  per  month  (per  item) 

400,001  to  600,000  items  per  month  (per  item) 

600,001  or  more  items  per  month  (per  item) 

Other  Fees: 

Large  Dollar  Amount  and  Other  Special  Verifications  (each) 

Return  (overdraft,  etc.)  Item  Handling  (each) 

Photocopy  Requests  (NOW  User)  (each) 

Research  Requests  (NOW  User)  (each) 

Photocopy  Requests  (non-user)  (each) - 

Research  Requests  (noruiser)  (each) 

Special  Fine  Sorts  (per  item) 

Burst  or  Fold  only  for  Statements  (per  statement)  (Minimum  of  $30.00  per 
month) 


Fee 


S0.025 
.025 
.030 
.050 
.060 

.0025 
.0025 
.0025 
.0025 
.0050 
.0050 
.0025 

.75 

.80 
1.00 
1.00 
5.00 
5.00 

.01 

.005 


'■,.:•« 
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Schedule  B:  Demand  DepesU  aad  Other  Services  (IflM  DDA  Services) 

District  1.— Federal  Home  Loan  Bank  of  Boston 


Checks  and  Items  Paid  (pet  item) „ „. 

Deposits  (per  item) 

Debit/ Oedit  Memos: 

Federal  Reserve  Settlement  (per  item)  ' 

Internal  Transfers  and  Zero  Balance  TranstefS 

Others  (per  item) „ 

Wire  Transfer: 

In  (per  item) „ „ 

Out  (per  item) _ „ 

International  Wire  Transfers 

Account  Maintenance  (per  month) „ 

Special  Statements  (per  statemeitf) „ _ 

Stop  Payment  Orders  (per  item) „ „ 

Account  Reconciliation: 

Paper  Issues  (per  item) _ 

Magnetic  Tape  Issues  (per  rtem) 

Votded  Items  hiput 

Look-up  arKJ  Photocopies  of  Checks  (per  item) ... 


Fee 


$.t3 
.20 


.40 


r) 

.10 

3.50 
6.00 

6.50 
2.50 
6.50 

.065 
.035 

2.50 


■  Federal  Reserve  Settlements  include  ACH,  Sems  E-Bond  Redemption,  Cash  Letter  Settle- 
ments (tncteanngs  and  Ootdeanngs),  Regulation  D  Reserve  Pass-Throughs,  Treasury  Tax  and 
Loan  Settlements. 

-  No  charge. 

'  Fee  varies  based  on  current  international  rates  and  cebte  remittance  fees. 

I^TES.— All  collected  IDEAL  WAY  deposits  earn  immediate  interest  paid  In  hard  doBars 
monthly  via  credit  to  the  member's  account  at  month  end. 

Interest  Rates  are  set  daily. 

Fees  for  services  are  paid  in  hard  dollars  montWy  via  a  debt  to  ttw  membert  account 


District  2.— Federal  Home  Loan  Bank 
OF  New  York  (1986  DDA  Services) 


Service 

Fee 

DEPOSIT 

SERVICES 

Per  Item  Fees 

Unen- 

coded 

En- 
coded 

First  100,000 

items/ month 

$0,070 

$0,050 

100,001  to 

300,000 

items/month 

.065 

.045 

300,001  phjs 

items/month 

.060 

.040 

Special  Service 

Fees: 

Saturday 

Premium  (per 

item) 

$0  01 

Cash  Letter 

Deposit  (per 

deposit) 

.50 

Return  Item  (per 

item) 

1.25 

Return  Item 

(unendorsed) 

(per  return) 

8.75 

Non  Cash 

Collection  (per 

item) _. 

350 

Security  Coupon 

Collection  (per 

envetope) 



3.50 

DISTRICT  2.— Federal  Home  Loan 
Bank  of  New  York  (1986  DDA 
Services)— Continued 


Servk^e 


Photocopies  (per 

copy) _ 

Lockbox  Servk^e  * 
Remittance 

Processing 

(per  item)..._ 

Check  Deposit 

(par  check)- 

Return  ttem  (per 

check) 

Exceptkw  Item 

(par  item) 

Photocopies  (per 

copy) 

Coupon  Format 

Set  Up  (orte- 

time  fee)  (per 

format) „. 

0)ln  &  Currency 
Service: 

Shipments 

Cash  Order  « 

(per  order) 

Cash  Return 

(per  return) 

Roii€|d  CkMi  (per 

rol() 

Deposits: 

Curency 
Verifk:atk)n 
(per  $1,000) 


I  00 


5.00 

.125 

.050 

1.250 

.too 

5.000 
250.000 

6.50 

3.00 

.05 

.35 


District  2.— Federal  Home  Loan  Bank 
OF  New  York  (1986  DDA  Services)— 
Continued 
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Service 

Fee 

Coin 
Verification 
(loose  coin) 
(per  bag) 

.35 

Coin 
Verification 
(rolled  coin) 
(per  bag) 

10.00 

DISBURSEMENT 
SERVICES 

Checks  and  Money 

Orders: 

First  10,000 
items/month 
(per  item) 

.22 

10,001  plus 
items/month 
((jer  item) 

.17 

Zero 

Reconcilement 

Premium: 

Issuance 
reported  via 
magnetic  tape 
(per  item) 

03 

Issuance 
reported  via 
paper (per 
item) 

.05 

FUNDS 
TRANSFER 

Wires  In  (per  wire) ... 

1  50 

Wires  Out  (per 
wire) 

7  00 

Safekeeping 
Services: 
Maintenance: 
Less  than  25 
securities 
(per  month) ... 

33  00 

More  than  25 
securities 
(per  month) ... 

75.00 

District  2.— Federal  Home  Loan  Bank 
OF  New  York  (1986  DDA  Services)— 
Continued 


Service 


Per  Item  Charge: 
Physical 
securities 
(per  month) .. 
Book  entries 
(per  month) .. 
Purchases  and 
Sales  (per 

transaction) 

Marturities  (per 

transaction) 

Coupons  (per 
transaction) 

MISCELLANEOUS 
CORRESPOND- 
ENT SERVICES 

Depository 
Transfer  Checks 
(per  check) 

Savings  Bond 
Redemption  (per 
transmittal) 

Federal  Recurring 
Payments  (per 
transaction) 

Automated 
Clearing  House 
Transactions 
(per  transaction ... 

Treasury  TAX  and 
Loan  Accounts 
(per  transaction).. 

Electronic  Balance 
Reporting 
(Consolidated 
Balances  and 
Transaction 
Detail) 


Fee 


5.00 
2.50 

30.00 

10.00 

4.00 


3.00 


3.00 


3.00 


3.00 


3.00 


(*) 


■  Price  varies  by  location. 

'  Cash  orders  must  be  placed  and  funded 
one  day  prior  to  delivery. 

'  A  minimum  monthly  service  charge  of 
$250  applies  to  the  Lockbox  Service. 

*  Fees  for  special  services  will  be  negotiat- 
ed based  on  the  number  of  transactions. 


District  3.— Federal  Home  Loan  Bank  of  Pittsburgh  (1986  DDA  Services) 


Service 


Fee 


Deposit  Processing  Service: 

Deposit  Ticket  Entry  (per  entry) 

Deposit  Transfer  Voucher  (per  entry) 

Mail  Deposit  Ticket  Entry  (per  entry) 

Deposit  Item  Processing  (per  item) 

Deposit  Item  Encoding  (per  item) 

Deposit  Item  Return  (per  item) 

I      Deposit  Item  Photocopy  (per  item) 

Deposit  Pickup  (per  pickup) 

Check  ar)d  Money  Order  Clearing  Service: 

Clearing  Item  Processing  (per  item) 

Clearing  Item  Reconciliation  Copy  Processing  By  Manual  Input  (per  Item) 


(') 

$1.75 
2.25 


.11 
.06 


!01..Ui 


4  Regfater  /  Vo!.  52.  Wo.  8g  /  Monday,  March  30>  1987  /  Bteticea 


District  3.— Federal  Home  Loan  Bank  of  PMsburgh  (t986  DOA  Servfces)— 

Continuecr   j        . 


Service 


By  Magnetic  Tape  Input  (per  item) 

Clearing  Item  Fine  Sorting  for  Return  with  Bank  Statements  ftjer  Item).. 

Stop  Payment  Orders  (per  entry) 

Inrtprinting  Checl^s  and  Money  Orders. 

Star>dard  Earnings  Ct>ecks  (per  item).. 
Wire  Transfer  of  Funds: 
Outgoing  Wires; 

Receiving  Bank  On-line  (Federal  Resen^e)  (per  transfer) ... 
Receiving  Bank  Off-line  (Federal  Resenra)  (per  transter)... 

Incoming  Wires  (per  transfer) „ ^ 

ACH  Debit/Credit  (per  item) J. „ 

Lockbox  Service:  ' 

Lockbox  Item  Processing  (per  item) ^.... „.... 

Deposit  Item  Processing  (per  item) 

Deposit  Ticket  Entry  (per  entry) 

Transportation  (per  month)  (per  Institution) 

Account  Maintenance  (per  acct./month) , 

Account  Overdraft  Pertafty 


Fee 


J03 
.06 
9.75 
(») 


6.00 

9.25 

3.50 

.05 

e) 

n 

8.00 


'  No  charge. 

*  Direct  cost  pass-through  from  supplier. 

» Greater  of  $75  or  interest  for  one  day  on  the  amount  of  tfie  overdraft  at  the  Dighest  a<^ance 
rate  plus  3%. 


Service 


Ck}/i^ction  Service: 

Foreign  Items 

West  (drawee  l)ank  charges) 

East  (drawee  l)ank  charges) 

Bonds  (East  Only)  (per  txjnd) 

Bofxl  Coupons 

West  (per  envelope) 

East  (per  envelope) „ 

Eastern  Coin  and  Currency  Service: 

Requisition 

Currency  (per  strap) 

Coin  (per  box) 

(per  bag) 

Deposit 

Cun^ency/Food  Coupons  (per  $1,000  or  part  thereof) 

Coin  (per  bag) 

Transportation 

Zone  1  (per  stop) 

Zone  2  (per  stop) 

Western  Coin  and  Currency  Service: 

Requisition 

Currency  (per  $1 ,000  or  part  thereoO 

Coin  (per  box) 

Deposit  (per  $1 ,000  or  part  thereof) 

Currency „ _ 

Coin 

Unsorted „ 

Sorted __ 

Food  Coupons 

Unsorted _ 

Sorted 

Transportation 
Western  Pennsylvania  (per  stop).... 

Western  Virginia 

Zone  1  (per  stop) 

Zone  2  (per  stop) 


'  No  Item  Charge,  But  Drawee  Bank  Charges  are  assessed. 
*  No  enlarge. 


F9e 


P) 

(•) 
P) 


P) 
(*) 
P) 

P) 

P) 

P) 
P) 


P) 

P) 

P) 
(*) 

py 

p) 
p> 

p> 

p) 
(») 
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Service 


Safekeeping  and  Investment  Service: 

Trade  Executed  (per  transaction) 

Receipt  of  Security 

Physical  Form  (per  transaction) „ 

DTC  (per  transaction) 

Book  Entry  (per  transaction) 

Delivery  of  Security 

Physical  Form  (per  transaction) , 

DTC  (per  transaction) 

Book  Entry  (per  transaction) „ „ „ „ 

Redemption  at  Maturity 

Physical  Form  (per  transaction) 

DTC  (per  transaction) 

Book  Entry  (per  transaction) 

Income  Ckjilection 

Physical  form  (per  collection,  per  issue) 

DTC  (per  collection,  per  issue) _ 

Book  entry  (per  collection,  per  issue) 

Safekeeping  Account  Maintenance  (per  month) _ 

Switch  Account/ Pledge 

Physical  Form  (per  transaction) 

Book  Entry  (per  transaction) 

Retail-Repo  Custodial  Service  (per  month) 

Safekeeping  Charge  for  Advance  Collaterat. 

Assignment  of  Outstanding  Advances,  Advance  Commitments,  Letters  of  Credit,  and 

Interest  Rate  Swaps 

Physical  Delivery  of  Outstanding  Advances,  Advance  Commitments,  Letters  of  Credit, 

and  Interest  Rate  Swaps 


Fee 


$10.00 

14.00 
(') 
8.00, 

14.00 

8.00 

14.00 

(•) 
8.00 

(') 
4.00 

(') 
10.00 

12.00 

(M 

(•) 


(») 


'  No  cfiarge. 

*  Greater  of  $2.00  per  million  or  $10  00  per  month. 

*  Greater  of  $4.00  per  million  or  $10.00  per  month. 


District  4.— Federal  Home  Loan  Bank  of  Atlanta  (1986  DDA  Services) 


Service 


Fee 


Checks  paid  '  (per  item): 

Monthly  statement  with  items  fine  sorted 

Monthly  statement  with  items  truncated 

Pfiotocopies  (non-truncated  accounts  only)  (per  item) 

Stop  payment  (per  item) _ 

Without  Entry  Items _ 

Deposit  Transfer  Checks  (DTC)  (per  item) 

Wire  Transfers: 

In  (per  item) 

Out  (per  item) „ _ 

Ptione  advice  (per  item) 

Account  Reconciliation  Service: 

Full  reconciliation — magnetic  tape  ($20.00  min./mo.)  (per  issue) 

Full  reconciliation — paper  issue  ($20.00  min./mo.): 

—Encoded  amounts  (per  issue) 

— Unencoded  amounts  (per  issue) 

Partial  reconciliation  ($10.00  min./mo.)  (per  paid  item) _ 

Deposit  Processing: 

Unencoded  checks  (per  item) 

Encoded  checks  (per  item) 

Foreign  checks  (per  item) 

Bond  coupons  (per  envelope) 

Deposited  checks  returned  (per  entry) 

Automated  Clearinghouse  (ACH)  Service: 

Originating— $15.00  per  tape  plus  (per  item) 

Receiving— $100.00  settlement  per  month  plus  (per  item) 

Settlement  Only  Services: 

Automated  Clearinghouse  (ACH)  (per  month) 

Currency  and  Coin  (per  month) 

Treasury  Tax  and  Loan  (TT&L)  (per  entry) 

Savings  Bonds  (per  entry) 

Deposit  of  items  at  Fed  (per  month) 

Non-cash  collections  (per  entry) 

Currency  and  Coin  Service  (Full):  $100.00  settlement/month  plus  (per  order). 


$0.12 
.08 

2.00 

8.00 
*3.50 

4.00 

»3.00 
»4.00 
»2.50 

.0325 

.0475 

.07 

.03 

».06 
».04 
3.50 
3.50 
2.50 

.07 
.05 

100.00 
100.00 

3.50 

3.50 
100.00 

3.50 

3.50 
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'  The  Checks  paid  charge  includes  at  no  additional  charge:  monthly  account  maintenance, 
internal  transfers,  special  statement  drops,  and  return  of  items  not  paid. 

*  A  "Without  Entry  Item"  is  a  check  which  is  sent  btck  to  the  depositing  institution  to  secure 
proper  endorsement  or  to  obtain  a  refund  (or  a  forged  endorsement  or  signature. 

'  Federal  Reserve  charges  are  reflected  in  these  prices.  Any  changes  in  Federal  Reserve 
prices  may  result  m  adjustments  to  these  prices. 

Notes.— Overdrafts  incur  a  penalty  calculated  at  4%  over  the  current  short-term  variat)te 
advance  rate,  with  a  minimum  charge  of  $50.00  f)er  occurrence. 

Check  printing  costs  are  charged  directly  to  the  institution,  with  no  additional  fee. 

Special  services  will  be  charged  on  an  hourly  basis. 

Magnetic  tapes  sent  to  members  and  not  returned  to  the  Bank  within  90  days  will  be  billed  at 
$12.00  per  tape.  1 

District  5.— Federal  Home  Loan  Bank  of  Cincinnati  (1986  DDA  Services) 


Demand  deposit  account  services 


Reconciled  Paid  Items 

Magnetic  Tape  Reconciliation 

Advice  Reconciliation 

Fine  Sorting 

Check  and  Mor>ey  Order  Safekeeping 

Stop  Payments 

Wire  Transfer-In 

Wire  Transfer-In — Telephone  Confirmation 

Wire  Transfer-Out 

Charges 

Credits 

Pfratocopies 

Large  Dollar  Return  Notification 

Settlement  Agent  with  Federal  Reserve: 

ACH  (per  active  month) 

Treasury  Tax  and  Loan  (per  active  month).. 

Bond  Redemption  (per  active  month) 

Currency  and  Coin  (per  active  month) 

Check  Deposits  (per  active  month) 


'  No  charge. 

Note.— IFTS  Interest:  Members'  daily 
balance  automatically  earn  IFTS  interest. 


Per  Item  charge 


$.070 
.045 
.045 
.005 

(•) 
5.00 
2.00 
3.00 
5.00 
.11 
.11 
1.00 
2.00 

100.00 
50.00 
50.00 
75.00 

200.00 


collected  Kinds  in  excess  of  their  compensating 


(Check  Deposit  Service) 


Cincinnati  operations  center 


Cincinnati  City 

Cincinnati  RCPC  (Special). 

U.S.  Treasury 

Oncinnati  RCPC 

Columbus  City/ RCPC 

Louisville  City/RCPC 

Other  FRB  (1-Day) 

Other  FRB  (2-Day) 


Fee 


Unencoded 


$.025 
.025 
.025 
.045 
.045 
.045 
.080 
.090 


Encoded 


$.015 
.015 
.015 
.035 
.035 
.035 
.070 
.080 


Volume  discounts  on  all  items  when  total  deposited  items  fall  within  below 
listed  categories. 


Discount                    1 

Monthly  volume 
range 

7.5% 1 

100,001- 

200,000 

200,001  + 

15.0% 

/ 
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Additional  services 


Photocopy  (per  item) 

Dishonored  Items: 

Returned  to  Association  (per  item) 

Automatically  Re-deposited „ 

Non-Cash  Collection  Service — Minimum: 

Non-Cash  Item  (per  item) 

Security  Coupon  Collection  (per  envelope) 

Coupon  Retum  Item  (per  item) _ 

Foreign  Item  (per  item) „ _ _ „.. 

U.S.  Treasury  and  Gov't  Agency  Coupons _ 

Depository  Transfer  Checks  (DTC)  (per  item) 

Cash  Letter  Fee  (per  letter) 

«  Check  deposit  per  item  fee. 

*  No  charge. 

'  $.25  per  "Cash  Letter"  when  depositing  over  100,000  items  per  month 


Per  item  charge 


$1.00 

1.00 
(') 

3.50 

aso 

5.00 
2.50 

(^) 
3.00 
(»).50 


(Check  Deposit  Service) 


Cleveland  Operations  Center 


Cleveland  City 

Cleveland  RCPC  (Special) 

U.S.  Treasury 

Cleveland  RCPC 

Columbus  City/RCPC 

Other  FRB 


Volume  discounts  on  all  items  when  total  deposited  items  fall  within  below 
listed  categories. 


Discount 

Monthly  volume  range 

7.5% 

100  001-200,000 

15.0% 

200,001  + 

Additional  services 


Per  item  charge 


Photocopy  (per  item) 

Dishonored  Items: 

Retumed  to  Association  (per  item) 

Automatically  Re-deposited 

Non-Cash  Collection  Service — Minimum: 

Non-Cash  Item  (per  item) 

Security  Coupon  Collection  (per  envelope) . 

Coupon  Return  Item  (per  item) 

Foreign  Item  (per  item) 

US.  Treasury  and  Gov't  Agency  Coupons 

Depository  Transfer  Checks  (DTC)  (per  item)...., 
Cash  Letter  Fee  (per  letter) 


$1.00 

1.00 
(•) 

3.50 
3.50 
5.00 
2.50 

(=) 
3.00 


'  Check  deposit  per  item  fee 
*  No  charge 


'  $.25  per  "Cash  Letter"  when  depositing  over  100,000  items  per  month. 


10152 


Federal  Register  /  Vol.  52,  No.  60  /  Monday,  March  30;  1987  /  Notices 


(Check  Deposit  Service) 


Nashville  operations  center 


Nashville  City 

Nashville  RCPC 

U.S.  Treasury 

Nashville  NOW  On-Us 

DDA  On-Us 

Other  FRB 


Volume  discounts  on  all  items  when  total  deposited  items  fall  within  below 
listed  categories. 


Discounts 

Monthly  volume  range 

7.5% 

100  001-200  000 

15.0% H 

200,001  + 

Additional  services 


Photocopy  (per  item) 

Dishonored  Items: 

Returned  to  Association  (per  item) 

Automatically  Re-deposited 

Non-Cash  Collection  Service — Minimum: 

Non-Cash  Item  (per  item) 

Security  Coupon  Collection  (per  envelope) . 

Coupon  Return  Item  (per  item) 

Foreign  Item  (per  item) 

U.S.  Treasury  and  Gov't  Agency  Coupons .. 

Depository  Transfer  Checks  (DTC)  (per  item) 

Cash  Letter  Fee  (per  letter) 


Per  item  charge 


$1.00 

1.00 
(•) 

3.50 
3.50 
5.00 
2.50 

3.00 
(»).50 


'  Check  deposit  per  item  fee. 

*  No  charge. 

3  $.25  per  "Cash  Letter"  wtien  depositing  over  100,Ot)0  items  per  month. 


(Cunency  and  Coin  Service) 


Preparation  Charge 


Members  in  Kentucky  &  Ohio: 

Currency  (per  order) 

Wrapped  coin  (per  box) 

Pick-up  of  Coin  and  Currency: 

Strapped  currency  (per  strapped  deposit) . 

Currency  (per  mixed  or  unfilled  straps) 

Coin  (same  denomination)  (per  bag) 

Coin  (mixed  denomination)  (per  bag) 


Fee 


$7.50 
1.50 

$5.00 
6.00 
2.00 
4.00 


Transportation  Charge. — Please  contact  th^  Bank  for  the  specific  fee  relative  to 
your  area. 


lei 


Preparation  Charge 

Fee 

Members  in  Nashville  Federal  Reserve  Territory: 
Currency  and/or  loose  coin  (per  order) , 

$2  00 

Wrapped  coin  (per  roll) J 

0355 

Pick-up  Currency  and  Coin  (per  occurence) 

1  00 
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Transportation  Charge. — Please  contact  the  Bank  for  the  specific  fee  relative  to 
your  area. 


Safekeeping  Service: 

Receive  or  Deliver  (Per  Transaction); 

Book  Entry 

Ptiysical 

Redemption  (Per  Transaction): 

Book  Entry 

Physical ; 

Interest  Coupons  (Per  Transaction) 

Pledges  (Per  Transaction): 

Book  Entry 

Ptiysical 

Account  Maintenance  (per  month) 

Safekeeping  Account  Maintenance  (per  month) 

Retail  Repurchase  Account  Maintenance  (per  month) 

Contemporaneous  Reserve  Settlement  (per  month) 

Lockbox  Services: 

OCR  Standard  Item  Fee 

Includes— Courier  pickup  at  lockt)ox,  Microfilming  of  check  and  document. 
Transmission  to  service  Ixireau,  Management  reports,  Check  deposit  fee 
(encoding  &  clearing).  Certain  exception  handling: 
Additional  Services/ Fees: 

Lockbox  rental 

Photocopies  (per  copy) 

Hot  File  Update  (Add  or  Delete)  (per  update) 

Hot  File  Update  (Magnetic  Tape)  (per  tape) 

Courier/ postage 

Dishonored  Check  Item: 

a.  Returned  to  Association  (per  item) 

b.  Automatically  Re-deposited  (per  item) 

Reject  or  Unmatched  Item 

Other  desired  services 


$12.00 
25.00 

$15.00 
25.00 
$2.50 

$15.00 
25.00 
15.00 
$25.00 
$15.00 
$75.00 

$.15 


(') 

$1.00 
.50 
10.00 
(^) 

1.00 

(') 
(*) 
(*) 


■  Actual  cost  prorated  among  users. 
'^  Actual  cost. 

'The  p)er  item  check  processing  fee  for  tfre  memt)er's  region. 
*No  fee. 

Note.— The  Bank  will  allow  members  to  be  charged  implicitly  or  explicitly  in  ttie  same  fonn  and 
manner  as  other  corresporKfent  services. 

District  6.— Federal  Home  Loan  Bank  of  Indianapous  (1986  DDA  Services) 


Cash  management  service 

Paid  check 
charge 

Advices 

Paper 

Tape 

Quarterly  transaction  volume: 

First  3,750 

$.13 
.11 
.09 
.08 
.07 

$.05 
.04 
.04 
.03 
.02 

$.025 

Next  9,000 

.02 

Next  1 2,250 

.02 

Next  25,000 

.015 

All  over  50,000 

.01 

Stop  payments— $2.00 

Other  services 


Detroit 


Indianapolis 


Transit  Item  Deposit  Program: 
Pre-encoded: 

City  Items 

RCPC  Items 

Other  District  Items 

Encoding  Errors 

Unencoded: 

City  Items 

RCPC  Items „... 

0.0.  Items 

Return  Items 

Demand  Deposit  Services: 

Transaction  Charges 

Lockbox  Services: 

Per  Deposit  Item  Received. 

Truncation  of  Coupons 


$.021 
.02 
.052 
.30 

.068 
.068 
.068 
.75 


$.02 
.02 
.05 
.30 

.06 
.06 
.06 
-75 

(') 

$.18 
.02 


BEST  COPY  AVAILABLE 


Ill  I 
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Other  sefvices 


Com  and  Currency  Program:  j 

Metropolitan  areas  of  Indianapolis  &  Detriet— p«r 
delivery  Ijy  annored  truck  service ^_ 

Outside  Metropolitan  areas:  Fees  vary  depending  upon 
the  distances  involved 

Wire  Transfer  Services: 

In  (per  transfer)  Domestic _ „ 

Out  (per  transfer)  DorT>estic.™ „ 

International  Wires „ „ 

Deposrtory  Transfer  Checlts:  (per  check) 

Automated  Clearinghoose  (ACH)  Servk»: 

Per  Tape „ „. 

Per  Item  (Originator) 

Settlement  Only _ 

Treasury  Tax  and  l.oan  Settteroent  ServH»:  (per  Utm  - 
actk>n) „ „.. 


Detroit 


Fee. 


Indianapolis 


$25UX) 


2.00 

4.00 

17.00 

2.00 

5.00 

.02 

50.00 

2.00 


DfSTRtCT  7.— Federal  Home  Loan  Bank  of  Chicago  (1986  DDA  Services) 


Servkies — nKinttily  volume 


A  .  Demand  Accounts 
Items  Processed: 

0  to  7,500 „ 

7,501  to  10,000 _ 

1 0,001  to  1 2,500 „ 

12.501  to  15,000 __ 

1 5,001  to  25,000 „ _ ZL.Z 

25,001  and  over „ „.. 

Alternative  Demand  Disbursement  Service: 

800  Series— Next  Day  Remittance 

900    Series— Three    Day    Remittance    (per   ite<» 

issued) 

ArKillary  Services  Fees: 

Special  Sorts  (per  item) _ 

Recons: 

—Non-Encoded  Items  (per  Hem) 

—Encoded  Items  (per  item)..._ 

—Magnetic  Tape  Items  (per  item 

Stop  Payments  (per  stop  placed) 

Photocopies  (per  item) """ 

Account  Maintenance  (per  account  per  month) „ 

Additional  Statements  (per  statement) 

Request  for  Money  Order  Forms „ Z", 

Postage/ CkHirier „ 

ACH  Sendees ..~™!"!!!!!™ 

Dial-A-Statement: 

per  month  or 

per  year  or „ _ <.....].!!!! 

per  statement !!!!!!!1"1"!!Z!! 

B.  Deposit  Processing 
Checks  Deposit  Drawn  on: 

Federal  l-lonf>e  Loan  Bank  of  Chicago.  FHLB  Inte^- 

cept  Customers,  Postal  Money  Orders 

U.S.  Treasury  Check 

City  of  Chicago  Financial  Institutions: 

0-10,000 

10,001-25,000 " 

25,001  and  over .."'. 

Non-Federal  Resen/e  Chicago  RCPC  (clearing- 
house items): 

0-10,000 , 

1 0,001  -25,000 "T  "■■ 

25,001  and  over ~!i  f' 

Chicago   RCPC  Financial   Institutions  (Rootiria 
^Numbers  ©711,  0712.  0718.  3744.  27T2:2719)- 
_  .  -      0-10,000..: ' 


Fee 


Nontruncated 
accounts 


S0.110 

too 

090 
.080 
.075 
.070 


.030 


Truncated 
accounts 


$a090 
.08 
.070 
i)60 
.055 
.050 

(•) 

.050 

.0075 

.055 
.020 
.020 
7.00 
3.00 
10.00 
5.00 
(«) 
(*) 
(•) 

25.00 

250.00 

t.00 


.015 
.015 

.032 

.026 


.037 
.036 
.033 


.049 
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District  7.— Federal  home  loan  uank  of  Chicago  u^it  uua  services)- 

Continued 


Services — monthly  volume 


1 0,001-25,000 

25,001  and  over 

Transit  Items— Other  Federal  Reserve  Office  Fi- 
nancial Institutions: 

0-10,000 

10.001-25,000 

25,001  and  over 

Selected  High  Dollar  ($10,000  and  over)  End  Points 

Arnallary  Service  Fees: 

Cfieck  Encoding  (per  item) 

Return  Items: 

Re-Deposits 

Charge  Backs  (per  item) 

Food  Stamps  Deposited  (per  item) 

Noncash  Collection  Items  (coupons  and  foreign 

items)  (per  item) 

Coin  and  Currency  Orders  (per  order/per  branch).... 

Visa/ Mastercard  Deposits 

Quick  Deposit  Drafts 

C.  Money  Transfers: 
Wire  Transfers: 

In _ 

With  Telephone  Advice 

Out 

With  Telephone  Advice 

Quick  Deposit  Drafts 

D.  Safekeeping 
Receipt  or  Delivery: 

Books  Entry  Item 

Physical  Item 

Coupon  Collection 

Collection  at  Maturity 

Annual  Maintenance  (tilled  quarterly): 

Par  Amount  Under  $5  million 

Par  Amount  $5  million  or  Over  (per  million) 

Monthly  Reports 

Registration  Fees 

Transfer  to  or  from  Pledge  Status „ 

Maintenance  of  Collateral  for  FHLB  Advances: 
Place  Note  and  Mortgage  in  Vault: 

Deliver  with  listing  only 

Deliver  with  listing  and  computer  tape 

Remove  Note  and  Mortgage  from  Vault 

Annual  Maintenance  Charge  (per  quarter) 


Fee 


Nontrur>cated 
accounts 


Truncated 
accounts 


.047 
.045 


.079 
.077 
.075 
.035 

.035 

(') 
1.00 
.02 

2.50 
2.00 
2.00 
2.00 


2.00 
4.00 
4.00 
6.00 
2.00 


30.00 
40.00 
5.00 
(') 

150.00 
40.00 
(■) 
(*) 
60.00 


.00 
.75 
.75 
.30 


•  No  Charge. 

*  Actual  cost. 


District  8.— Federal  Home  Loan  Bank  of  Des  Moines  (1986  DDA 

Services) 


DDA  Service  activity 


Fee 


Account  Maintenance 

Account  Recorfclliation 

Check  Printing  Costs 

Drafts  Paid: 

Truncated 

Non-Truncated 

Stop  Payments 

Ledger  Credits 

Ledger  Debits 

Bankwires  in: 

—Without  Phone  Advice 

—With  Phone  Advice 


$5.00 
5.00 
(') 

.04 
.05 
5.00 
.20 
.10 

2.50 
3.50 
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District  8.— Federal  Home  Loan  BanicotDes  Moines  (tsee  DDA 

Services)— Continued 


DOA  Service  activity 


Bankwires  Out: 

—Without  Phone  Advice 

—With  PtKjne  Advice 

Special  Cut-oft  Statements 

Account  Reconciliation  Tape  Issues.. 

Issue  Encoding 

Safekeeping  Transactions.. 


Retail  Repurchase  Transactions,  (per  page)  plus  $?5.0O  Main.  Fee . 

Microfilm  Processing 

Microfilm  Duplication 

ACH  Transaction  ...„ 

Miscellaneous  Charges/Special  Processing.. 
Controlled  Disbursement  Drafts ... 

Pre-encoded  Issues „ 

Pledge  Agreements 

ACH  Settlement  Charges 


Fee 


4.00 

6uOO 

3.00 

.32 

.04 

t0.00 

.25 

4.0O 

S.00 

(ly 
.055 
.03 

2000 
.50 


Actual  cost 


Proof  of  deposit  service 


Entry  Fee  for  all  items .„ _.. 

Re-enter  Rejects 

Encoding  Fee  (Des  Moines,  Minneapolis  &  St.  Louis) 

Encoding  Fee  (Kansas  Oty) 

Data  Transmission  (per  transmission) 

Fine  Sort  "on-us"  items 

Printed  Reports— Standard  (per  report) 

plus  (per  page) 

Optional 

plus  (per  page) 
Minimum  monthly  failing 


Facsimile  Transaction  (per  transmission).. 

Account  Transaction  Info,  (per  call).. 

Miscellaneous  Charges/Special  Processing... 

Food  Stamps  Deposited  (Des  Moines,  Kansas  City,  and  fet  Louis)., 

Food  Stamps  Deposited  (Minneapolts) . 

Coupons/ Per  Envelope 

'  At  a  quoted  rate. 
^  Actual  cost. 


I 


Deposited  Item  Charges: 

Local 

Regional , 

Regional  Premium , 

(Country , 

Out  of  State „ 


Minne- 
apolis 


$.020 
.0375 
JD60 
.045 
.080 


Des 

Moines 


$.025 
.035 
.04 


.0525 


St 
Louis 


$.025 
.030 
.035 

.0325 
.067 


Kansas 
Ctty 


$.otg 


.029 
.079 


Deposit  Processing  Fee  Schedule 


Check  clearing  fees 


a.  Des  Moines  Center  (■) 

Local 

Regional 

Regional— Premium 

Transit 


■  At  a  quoted  rate. 
*  Actual  cost. 

~^^!P°*  discount  per  item  on  processing  fees  only  b  given  when  monthly  volume  exceeds 
200,000  Items. 


Eiv 

codad 


$.025 
.035 
.040 
.0525 


Unen- 


$.0475 
.0575 
.0625 
.075 


lister  /  Vol.  52,  No.  60  /  Monday 


Check  clearing  fees 


c. 


Minneapolis  Center  (') 

Local 

Regional 

Regional — Premium 

Country 

Transit 

Kansas  City  Center  (') 

Local 

Country 

Transit 

d.  SL  Louis  Center  (') 

Local 

Regional „. 

Regional— Premium 

Country 

Transit 


'  A  10%  discount  per  item  on  processing  fees  only  is  given  when  monthly  volume  exceeds 
200.000  items. 


0157 


Other  Fees  at  the  Four 


Regional  Processing  Centers: 

Return  Items „ 

Food  Coupons 

Bond  Coupons  (per  envelope) _ „„ 

Large  Dollar  Notification  (Reg.  JXper  item) 

Return  Items— Special  Handling: 

Subtotal  by  office _ 

Individual  Entries  (per  entry) „ 

Telephone  Notification  Less  Than  $2,500  (per  item)  .„ 

Balarwe/ Availability  Reportif>g  (per  month) __ 

Endpoint  Analysis  (per  day) „ 

Non-Processabte  Items  (Pre-Encoded)  (per  item) 

Photocopies  (per  copy) _ 

Research  (per  hour) _ _ 

Cwrency/Coin  Oders 

Foreign  Currency  Deposits  (per  deposit) 

Foreign  Cun-ency  Orders  (per  order) 

Per  Cash  Deposit  (Credit  Tickets): 

Standard  Packaging 

Non-Standard  Packaging „ 

Special  Cash  Orders/ Deposits 

Collection  Item  (Non-Local  Banks)  (per  item) 

Federal  Reserve  Bank  Settlement  Entries  (per  entry) 


Additiortal  Servwes  (St.  Louis  Center) 


Package  Sort  I: 

(Pre-encoded  Items  representing  100%  of  association's  daily  work) 

Local 

Regional _„ _ 

Country 

Transit .„ 

Package  Sort  II: 

(Pre-encoded  items  that  do  not  represent  100%  of  association's  daily  work) 

Local 

Regkxial 

Country „ ^ 

Transit _ „ 

Package  Sort  III: 

(Deposits  containing  only  pre-encoded  transit  items) 

(items  not  payat)le  in  the  St.  Louis  Fed.  zor>e) 
Pre-encoded  Transit  items _ 


Fee 


$.75 

.02 

2.50 

3.00 

1.50 

.50 

.60 

30.00 

20.00 

.15 

2.75 

20.00 

2.00 

5.00 

2.50 

.50 
10.00 
(') 
3.50 

.50 


$.0195 
.023 
.029 
.067 


.024 

.024 
.029 
.0675 


.0725 


'  Standard  order  fee  phis  actual  charges. 
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Lockbox  Service 


1 .  Basic  Service 

2.  Transmit  via  user  supplied  equipment 

3.  Transmit  via  FHLBank  supplied  equipment 

4.  Data  prep,  for  transmission 

5.  Re-enter/ Reprocess  item 

6.  Keypunch  or  MICR  encode  from  handwritten  documert . 

7.  Keypunch  or  MICR  encode  from  pre-printed  document 

8.  Photocopies 

9.  Microfilm  copies 

10.  Storage 

11.  Due  on  sale  edit 

12  Write  loan  account  nunDt)er  on  check  (per  Item) 

13.  Write  check  numt)ef,  amount  and/or  loan  number  6n  envelope  and  return  (per 


item) . 


14.  Pull  selected  checks  to  be  non-processed  (per  item) , 

15.  Check  postmark/sort  by  date - 

16.  Call  LB.  totals  posted  (daily) - 

17.  Telephone  verification  of  account  number,  etc.  (per  item) 

18.  Process  additions  to  savings  or  checking  accounts 

19.  Process  additions  to  principal,  escrov*.  etc.  (per  item) 

20.  Sort  and  batch  erwelopes  by  type  of  return  in  sequence  (per  item) 

21.  Batch  payments  by  type  in  processing  (per  item) 

22.  Process  multiple  payments  (per  transaction) 

23.  Process  late  fees/delinquents,  when  total  amount  due  not  shown  (per  transac- 


tion). 


24.  Process  "certified  funds  required"  (per  item) 

25.  Screen  envelope  for  attention  line  (per  item) 

26.  Sort  and  package  output  (daily) 

27.  Date  stamp  checks,  coupons,  etc.  (per  item) 

28.  Microfilm  checks,  coupons,  etc.  (per  item) 

29.  Courier/postage 

30.  Post  Office  box  rental 

31.  Local  messenger  servree 

32.  Minimum  monthly  billing 

33.  Modified  processing;  open  and  screen  performed  by 

34.  Pull  system  rejects/ hot  file  rejects  (per  item) 

35.  Update  hot  file  (manual)  (per  addition) 

36.  Update  hot  file  (data  transmission)  (per  addition) 

37.  Process  payments  top  hot  file  (per  item) 


niemt>er. 


'  Actual  cost. 

2  Over  5,000  items  processed,  the  per  item  price  is  $.002. 


Automated  clearing  house  (ACH)  and  Electronic  funds  transfer  (EFT)  services 


jeiver 

±: 


one  consolidated  tape  to 


ACH  Pass-Through  (Receiving): 

1.  Pick  up  ACH  tape  from  local  FRB  and  transmit /defiver  to  data  processor 

(per  tape) 

(plus  per  item) 

2.  Process  multiple  tapes  from  FRB  and  transmit/di 
data  processor 

(per  tape) 

(plus  per  item) 

3  Receive  property  formatted  ACH  transmission  from  data  processor  and  deliver  to 
local  FRB 

(per  tape) i. 

(plus  per  item) I 

4.  Produce  system  output  tape  (without  processing  any  input)  (per  tape) 

ACH  Origination  File: 
Receive  properly  formatted  ACH  data  entry  tape  from  data  processor  for  entry  Into 
Federal  Reserve  ACH  system 

(per  tape) 

(plus  per  item) 

Reformat  ACH  File  For  Transmission: 
Receive  ACH  tape  from  local  FRB  or  data  prodessor  and  reformat  for  data 

transmission  (i.e.,  change  blocking  function)  (per  tape — additional  charge) 

ACH  File  Creation: 
Receive  unformatted  source  data  from  financial  institution  or  data  processor,  create 
ACH  file  and  enter  into  Federal  Reserve  ACH  system.  (Includes  data  conversion; 
i.e.,  keypunching) 
(per  tape) 


Fee 


$.13 

.01 

.015 

.04 

.08 

.05 

.04 

.20 
2.75 

N/A 

.005 

.02 

.05 
.001 
.001 
1.00 
.50 
.25 
.05 
.001 
.001 
.01 

.01 
.01 
.001 
1.00 
.005 
.01 

(•) 

(') 

(«) 

40.00 
.08 
.02 
.50 
.015 

(»).004 


Fee 


$1.00 
.01 


1.00 
.01 


1.00 

.01 

1.00 


5.00 
.05 


1.50 


5.00 
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Automated  clearing  house  (ACH)  and  Electronic  funds  transfer  (EFT)  services 


(plus  per  item)  ...„ _ 

Surcharges  For  Next-Day  Settterrwnt: 

(Credits  &  debits  originated)  (per  item) 

Warehouse  entries  for  future  settlement  (per  Item) 

Teleptione  advice  (per  day) 

Messenger/delivery _ 

Miscellaneous _ 


Fee 


.10 

.06 

.0025 
2.00 
(') 
{') 


Visa /Mastercard  processing  service 


Monthly  Settlement  (Merchant  Program.  Cardholder  Program,  or  both).. 

Sales  Drafts  and  Cash  Advance  Tickets  Deposited 

Adjustments,  Returrw,  Corrections,  Income  Distributions  (AU  Entries) 

Note:  Fees  will  be  charged  through  the  members'  account  analysis. 


Fee 


$55.00 
.01 
.50 


'  Actual/r>egotiafed  rate. 

District  9.— Federal  Home  Loan  Bank  of  Dallas  (1986  DDA  Services) 


Demand  deposit  account  service 

Fee 

Checks/ Money  Orders  paid: 

Checks  Returned  (per  item) _ 

Checks  Truncated  (per  item) 
Reconciliation  of  Check/ Money  Order 

Magnetic  tape  (per  item) _ 

MICR  (per  item) 

Fine  Sort  (per  item) „....™ !!IZ!Z..."!!!!!!!!""! 

Credit/ Adjustments  (per  item) 

115 
.13 

.02 
.07 
.006 
(■) 

^00 
4iX> 

Wire  Transfer 

In „ _ 

Out „ 

Stop  Payments  (per  item) __ 

Exception  Item  Return  (per  item)..„ „ 

Depository  Transfer  Checks  (per  item) 

Photocopy  (per  item) 

SjOO 

4.00 
400 

Account  Maintenance  (for  accounts  (with  nwre  than  1,000  transactions  per 
month)  (per  association) 

25  00 

Voids 

(') 
(») 
O 

Account  Activity  Reporting „. _ _.. 

Checks/Money  Order  Forms  (above  standard  check) ZZ""'"'Zi 

Paid  Items  Mailed  to  Association _ _ 

Overdrafts  (per  daily  occurrerice  and  interest  at  special  variabte  advance  rate 
plus  3%) 

■  No  charge. 

*  Toll  free  by  telephone. 

^  Actual  costs. 


[Deposit  Processirtg  Fees] 


Deposit  Items: 
Postal  Money  Orders,  U.S.  Treasury  Checks  (per  items) . 

Processing  Center  City  Items  (per  item) „ 

Regional  RCPC  Items  (per  item) 

Ottier  Fed  Items  (per  item) 

Er>coding  Charge  (per  item) , 

Returrted  Items  (per  item) 

Non-Cash  (>)«ection  Services: 


Security  Coupons  (per  envelope). 


Dallas  Processing 

(Center— Texas 

(except 

Southeast), 

Nortftem 

Loutstarta,  New 

Mexico 


$.022 
.022 
.026 
.065 
.025 

1.50 

2.76 


New  Orleans 

Processirw 

Center — Soumem 

Louistana, 

Southern 

Mississippi 


$.025 
i)25 
.025 
.060 
.025 

1.50 

^50 


Little  Rock 
Processing 

Center- 
Arkansas, 

Northem 
Mississippi 


Houston 
Processirtg 
Center- 
Southeast  Texas 


$.025 
.025 
.035 
.0625 
.020 

1.50 

2.50 


$.025 
.025 
.040 
MS 
.025 

1.50 

2.75 
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[Deposit  Processing  Fees] 


Dallas  Processing 

Center— Texas 

(except 

Souttieast), 

Northern 

Louisiana.  New 

Mexico 

New  Or'.eans 

Processing 

Center— Southern 

Louisiana, 

Southern 

Mississippi 

Little  Rock 
Processing 
Center- 
Arkansas. 
Northern 
Mississippi 

Houston 
Processing 
Center- 
Southeast  Texas 

Food  SfarnDS  and  Couoons  (oet  deoosit) , 

$1.50 
6.50 
2.75 

$1.50 
6.50 
2.50 

$1.50 
2.50 
2.50 

$1.50 

Foretan  Item  (oer  item) 

6.50 

All  Others  (Drafts,  etc.)  (oer  item) , 

2.75 

Note  —Fees  incurred  in  the  process  of  collecting  non-cash  items  will  be  passed  through  to  the  depositing  institution.  These  charges  wilt  be 
added  to  the  service  fees  shown  above. 


District  10.— Federal  Home  Bank  of  Topeka  (1986  DDA  Services) 


DDAservk^e 


Full  Servk:e  Demand  Plus  Accounting  (includes  Automatic  Branch  control 
reconciliatk)n.  reporting  of  full  account  activity)  (per  item)— Cycle 

—Truncated _ 

Basic  Demand  Plus  Accounting  (standard  summary  statement,  must  be  able 
to  process  magnetic  tapes)  (per  item)— Cycle 

—Truncated 

Large  Item  Return  Notifk^ation  ($2,500  &  Over)  (per  item). 

Treasury: 

Wire  Transfers: 

Incoming  (per  Item) ... 

Outgoing  (per  item) ... 

Pass-Through  Reserves  (per  month) 

Safekeeping  Charges: 

Book-Entry  Security  Transactions  (per  transactk)n) 

Physical  Transactions  (per  transaction) 

Account  Maintenance  Fee  (per  month) 

Segregated  Account  Maintenance  (per  associatk>n— per  month) 

Joint  Custody  Servk:e  (per  receipt) 

Pledge  or  Segregated  Service  (per  receipt  pledged  or  released). 


($2.5 


•  A  monthly  charge  of  Vi  2  of  1/100  of  1%  of  par  balance  of  portfolio. 


Fee 


$.15 
.12 

.11 

.08 

3.00 


2.00 

4.00 

25.00 

20.00 
30,00 

(') 

50.00 
20.00 
10.00 


Kansas  City 

Oklahoma 

aty 

TIpeka 

Omaha 

Wichita 

Processing  fees 

Enc/Ulienc 

Enc/Unenc 

Enc/Unenc 

Enc/Unenc 

Enc/Unenc 

Deposit  Processing: 
Local 

$.025/.05 
.036/.06 

.oap/.ii 

$.025/.038 
.038/.051 
.067/.08 

$.02/.033 
.039/.052 
.067/.08 

$.025/038 
.038/.051 
.067/.08 

$.02/.04 

RCPC  &  Country... 
Transit 

.025/045 
.075/.095 

Service 


Fee 


Deposit  Processing: 

Returns  (per  item) 

Collections  (per  Item). 

Coin  and  Currency  (per  phone  call) . 

Courier  and  Armored  Car  Costs 

Mass  Photocopy  Requests  (per  item) 

(Plus  per  Item) 

Statement  Matctiing:  j 

Truncated  Statement 1 

Cycled  Statement  (per  check  up  to 
thereafter) 


50  checks  plus  .01   per  check 


Insert. 


I 


$.80 
2.50 
2.50 

(M 

12.00 
.15 

.05 

.15 
.01 


'  Actual  cost. 

Notes.— FHLBank  provides  postage  at  cost  and  associatk>ns  will  provkle  latex  envek»es. 
FHLSank  provides  deposit  tickets  at  no  charge  and  has  no  reserve  requirements  for  DDA 
account  t>alances. 
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District  11.— Federal  Home  Loan 
Bank  of  San  Francisco  (1986  DDA 
Services) 


Depository  services 


Fee 


Deposit  Processing  Services: 
Depository      Service     Charges 

(minimum  charge) 

Deposit  Processing: 
5:30  P.M.   Deposit  Deadlrne: 
Encoded  items  deposited: 

Mixed  (per  item) 

Group  Sort  (per  item) 

Encoding  Fee  (per  item) 

8:30   P.M.   Deposit  Deadline: 
Encoded    Items   Deposited 

(per  item) 

Encoding  Fee  (per  item) 

10:30  P.M.  Deposit  Deadline: 
Encoded    Items   Deposited 

(per  item) 

Encoding  Fee  (per  item) 

Other  Charges: 

Deposit  Ticket  (per  ticket) 

Commercial    Deposits    (per 

ticket) 

Returned  Items  (per  item) 

End-Point    Deposit    Analyses 

Reports  (per  month) 

Monthly  Account  MalntenarKe 

(per  account) 

Collection  Services: 

Clean  Collection  (per  item) 

Documentary     Collection     (per 

item) 

Savings  Bonds  (per  transmittal).... 
Coupon   Collection   (per   enve- 
lope)  

Foreign  Drafts  (per  item) 

Food  Coupons  (per  item) 

(Doin  and  Currency: 
Currency       Ordered /Deposited 

(per  $1,000) 

Coin    Ordered /Deposited    (per 

roll) 

Coin/Currency    Deposited    (per 

deposit) 

Coin/Currency     Ordered     (per 

order) 

Coordinatkjn   of  Transportation 

(per  brar>ch/per  nranth) 

Basic  Account  Services: 
Monthly  Account  Maintenance: 
Regular    Accounts    (per   ac- 
count)  

Zero  Balance  Accounts  (per 

account) 

Checks  l^d  (per  Item) 

Checks  Deposited  (per  item) 

Items  Returr>ed  (per  item) 

Stop  Payments  (per  item) 

Daily  Statements 

PtKJtocopies  'per  copy) 

ACH  Debits/Credits  (per  settle- 
ment transaction) 

Incoming  Wires  (per  wire) 

Outgoing  Wires  (per  wire) 

Book  Transfers  (per  transaction). 
Overdraft    Charges     (minimum 

charge) 

Special  Research  (per  hour) 


$300.00 


.095 

.13 

.02 


0.05 
0.015 


0.05 
0.02 

1.00 

1.00 
1.00 

25.00 

10.00 

4.00 

10.00 
6.50 

6.50 

7.50 

.05 

0.75 
0.06 
1.25 
3.00 
10.00 


10.00 

25.00 
0.09 
0.25 
1.00 
6.00 

(') 
2.00 

0.25 
4.50 
7.00 
4.00 

(*) 
25.00 


District  11.— Federal  Home  Loan 
Bank  of  San  Francisco  (1986  DDA 
Services)— Continued 


Depository  services 


Account  Reconcilement  Services: 
Full  Reconciliation: 

Monthly  Account  Maintenance 
(per  account) 

Checks  Paid  (per  item) „.. 

Truncated     Checks     (per 
item) „ 

Issue  Input  Method: 

MICR  (per  item) 

Tape  (per  item) „ 

Partial  Reconciliatkjn: 

Monthly  Account  Maintenance 
(per  account) 

Checks  Paid  (per  item) 

Truncated      Checks      (per 

item) 

Miscellaneous  Services: 

Fine  Sort  (per  item) 

Microfilm  (per  roll) 

Magnetic  Tape  Output  (paid 
checks)  (per  tape) 

Data  Transmission:  per  trans- 
mission  

Plus  per  item , 

Stop  Payment  (per  item) , 

Microfiche  Reports  (per  fiche)... 


Fee 


25.00 
0.09 

0.06 

0.09 
0.03 


10.00 
0.09 

0.06 

0.01 
10.00 

25.00 

5.00 
0.005 
6.00 
2.00 


'  No  charge. 

'Bank's  Overr>ight  Cash  Needs  Rate  plus 
2%  (rate  put)lished  by  Bank's  Credit  Service 
Department).  Minimum  charge  is  $50.00. 

District  12.— Federal  Home  Loan 
Bank  of  Seattle  (1986  DDA  Services) 


Service 

Fee 

Demand  Accounts: 
Account       Maintenance       (per 
month)  (per  account) 

$4.00 

Wire  Transfers  Out  (per  wire) 

Wire  Transfers  In  (per  wire)  

3.00 
200 

Intematkjnal  Wire  Transfers  (per 
wire) 

22.50 

Pre-Authorized    Deposit    Trans- 
fers (drafts)  

1.50 

Stop  Payments  (per  stop) 

3.50 

Credit   or   Debit    Received   via 
ACH  or  Mail  (per  entry) 

.25 

Unreconciled  Item  Posting  (per 
item) 

.0775 

Reconciled    Item   Posting   with 
Mag  Tape  Input  (per  item) 

Recor>ciled    Item    Posting    with 
Paper  Input  (per  item) 

.085 
.105 

Substandard  MICR  Item  Manual 
Posting  (per  item) 

.25 

Audit   Request   Item   Research 
(per  item) 

.25 

Mag  Tape  Output  for  Outside 
Reconcilment  (per  tape) 

25.00 

Additional  Services: 
Account  transfers 

(') 

Signature    and/or    endorse- 
ment verifications 

(') 

IndlvkJual    photocopy   of   re- 
search requests 

(') 

District  12.— Federal  Home  Loan 
Bank  of  Seattle  (1986  DDA  Serv- 
ices)— Ck)ntinued 


Service 


Member  Securities  Services: 

Account  Maintenance: 
Safekeeping     Account     (per 

nronth) 

Collateral       Account       (per 
rrvjnth) 

Custody— Book  Entry  (per  secu- 
rity) (per  month) 

Custody— Definitive  (per  securi- 
ty) (per  month) 

Receipt/Delivery/Redemption — 
Book  Entry  (per  transaction) .... 

Receipt/Delivery/Redemption — 
Definitive  (per  transaction) 

Account    Switch — Book     Entry 
(per  transaction) 

Account  Switch — Definitive  (per 
transaction) 

Audit  Verification  (per  inquiry) 

Income  Collection  (per  transac- 
tion)  

Eurodollar     Transactions     (per 
transaction) 

Custody— Stripped         Coupons 
(per  $1 ,000/month) 


Fee 


10.00 

20  00 

.75 

1.75 

10.50 

20  00 

10.50 

20.00 
8.00 

4.00 

25.00 

.02 


>  No  charge. 

By  the  Federal  Home  Loan  Bank  Board. 

Jeff  Sconyera, 

Secretary. 

(PR  Doc.  87-6727  Filed  3-27-87;  8:45  am) 

HLLNW  CODE  6720-01-«l 


FEDERAL  RESERVE  SYSTEM 

Gary-Wheaton  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
{a)(2)  or  (0)  for  the  Board's  approval 
under  section  4(c)(8}  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
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express  their  views  in  writing  on  tfie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  13, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Gary-Wheaton  Corporation, 
Wheaton,  Illinois;  to  acquire  G-W  Life 
Insurance  Company,  Phoenix,  Arizona, 
and  thereby  expand  its  credit  life  and 
credit  accident  and  health  insurance, 
that  is  directly  related  to  extensions  of 
credit  to  include  involuntary 
unemployment  credit  insurance  which 
will  be  directly  related  to  extensions  of 
credit  pursuant  to  §  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  24, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-6856  Filed  3-27-87;  8:45  am] 
BaUNQ  CODE  62tO-01-« 


NCNB  Corp.  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
expresB  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  B  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  17, 
1987. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  NCNB  Corporation,  Charlotte. 
North  Carolina;  to  acquire  100  percent  of 
the  voting  shares  of  CentraBank,  Inc., 
Baltimore,  Maryland,  which  engages  in 
the  sale  of  credit  life  and  credit  accident 
and  heelth  insurance  and  has  contracted 
with  an  independent  insurance  agency 
to  provide  insurance  to  the  bank  and  to 
the  bank's  customers. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  First  Bancorp  of  Louisiana,  Inc., 
West  Monroe,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  West  Monroe,  West 
Monroe,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  24, 1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  87-6857  Filed  3-27-87;  8:45  am] 

BIUJNQ  CODE  e210-01-« 


Tucson  Electric  Power  Co.  et  a!.; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 


Governors.  Comments  must  be  received 
not  later  then  April  14, 1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Tucson  Electric  Power  Company, 
through  its  wholly-owned  subsidiary. 
Santa  Cruz  Resources.  Int,  Tucson, 
Arizona;  to  acquire  up  to  an  additional 
11.04  percent  of  the  voting  shares  of 
Union  Planters  Corporation,  Memphis. 
Tennessee,  and  thereby  indirectly 
acquire  Union  Planters  National  Bank. 
Memphis,  Tennessee. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  The  John  R.  Tester  Revocable  Trust 
and  The  John  R.  Tester  Qualified 
Terminable  Interest  Property 
Irrevocable  Trust;  to  acquire  99.45 
percent  of  the  voting  shares  of  Gibbon 
Bancshares,  Inc..  Gibbon,  Minnesota, 
and  thereby  indirectly  acquire  Citizens 
State  Bank  of  Gibbon,  Incorporated, 
Gibbon,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  24. 1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-6858  Filed  3-27-87;  8:45  am) 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Researcfi  and  Demonstration  Grants 
Relating  to  Occupational  Safety  and 
Healtti;  Availability  of  Funds  for  Fiscal 
Year  1987 

The  Centers  for  Disease  Control 
(CDC).  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  announces  the  availability  of 
funds  in  Fiscal  Year  1987  for  research 
and  demonstration  project  grants 
relating  to  occupational  safety  and 
health.  The  objective  of  this  program  is 
to  award  funds  to  eligible  institutions  or 
agencies  to  establish,  discover, 
elucidate,  or  confirm  information 
relating  to  occupational  safety  and 
health,  including  innovative  methods, 
techniques,  and  approaches  for  dealing 
with  occupational  safety  and  health 
problems.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  13.262. 

Authority 

This  program  is  autliorized  under 
section  20(a)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
669(a)(1))  and  section  501(c)  of  the 
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Federal  Mine  Safety  and  Health  Act  of 
1977  (30  U.S.C.  951).  Program  regulations 
applicable  to  these  grants  are  in  Part  87. 
"National  Institute  for  Occupational 
Safety  and  Health  Research  and 
Demonstration  Grants,"  of  Title  42.  Code 
of  Federal  Regulations. 

Eligibility  Requirements 

Eligible  applicants  include  non-profit 
and  for-profit  organizations.  Thus 
universities,  colleges,  research 
institutions  and  other  public  and  private 
organizations  including  State  and  local 
governments  and  small,  minority  and/or 
woman-owned  businesses  are  eligible 
for  these  research  and  demonstration 
grants. 

Availability  of  Funds 

There  is  $6,501,000  available  in  Fiscal 
Year  1987  to  fund  individual  (research, 
demonstration,  and  program)  project 
grants.  Special  Emphasis  Research 
Career  Award  (SERCA)  grants,  small 
grants,  and  Small  Business  Innovation 
Research  (SBIR)  grants.  For  individual 
project  grants,  it  is  expected  that  27 
continuation  grants  will  be  awarded 
totaling  approximately  $3,306  million 
and  that  about  17  new  and  competing 
renewal  project  grants  will  be  awarded 
totaling  approximately  $2.16  million  and 
ranging  from  approximately  $50,000  to 
$200,000  with  the  average  award  being 
approximately  $125,000.  For  SERCA 
grants,  it  is  expected  that  approximately 
$130,000  will  be  awarded  for  4 
continuation  grants  and  $370,000  for  11 
new  grants.  For  small  grants,  it  is 
expected  that  approximately  $92,000 
will  be  awarded  for  4  continuation 
grants  and  $333,000  for  15  new  grants. 
For  SBIR  grants,  the  total  available 
funds  for  phase  I  and  II  awards  is 
approximately  $110,000. 

Grants  are  usually  funded  for  12 
months  in  project  periods  of  up  to  5 
years  for  individual  project  grants,  3 
years  for  SERCA  grants,  and  2  years  for 
small  grants.  Continuation  awards 
within  the  project  period  are  made  on 
the  basis  of  satisfactory  progress  and  on 
the  availability  of  funds. 

Program  Requirements 

A.  Research  Project  Grants 

A  research  project  grant  application 
should  be  intended  and  designed  to 
establish,  discover,  develop,  elucidate, 
or  confirm  information  relating  to 
occupational  safety  and  health, 
including  innovative  methods, 
techniques,  and  approaches  for  dealing 
with  occupational  safety  and  health 
problems.  These  studies  may  generate 
information  that  is  readily  available  to 
solve  problems  or  contribute  to  a  better 


understanding  of  underlying  causes  and 
mechanisms. 

B.  Demonstration  Grants 

A  demonstration  grant  application 
should  address,  either  on  a  pilot  or  full- 
scale  basis,  the  technical  or  economic 
feasibility  or  application  of:  (1)  A  new  or 
improved  occupational  safety  or  health 
procedure,  method,  technique,  or 
system,  or  (2)  an  innovative  method, 
technique,  or  approach  for  preventing 
occupational  safety  or  health  problems. 

C.  Special  Emphasis  Research  Career 
A  ward  (SERCA)  Grants 

The  SERCA  is  designed  to  enhance 
the  research  capability  of  individuals  in 
the  formative  stages  of  their  careers 
who  have  demonstrated  outstanding 
potential  for  contributing  as 
independent  investigators  to  health- 
related  research.  Candidates  must  have 
had  two  or  more  years  of  relevant  post- 
doctoral experience  prior  to  the 
submission  date.  The  application  must 
document  accomplishments  in  this 
period  that  demonstrate  research 
potential;  it  must  also  present  a  plan  for 
additional  experience  in  a  productive 
scientific  environment  at  domestic 
institutions  that  will  foster  development 
of  a  career  of  independent  research  in 
the  area  of  occupational  safety  and 
health.  The  SERCA  is  not  intended  for 
untried  investigators,  or  for  productive, 
independent  investigators  with 
significant  numbers  of  publications  of 
high  quality,  or  for  persons  of  senior 
academic  rank  (above  associate 
professor  or  tenured).  Moreover,  the 
award  is  not  intended  to  substitute  one 
source  of  salary  support  for  another  for 
an  individual  who  is  already  conducting 
full-time  research,  nor  is  it  intended  to 
be  a  mechanism  for  providing 
institutional  support.  The  appUcation 
must  demonstrate  that  the  award  will 
make  a  difference  in  and  enhance  the 
candidate's  development  as  an 
independent  investigator. 

Candidates  must  indicate  a 
commitment  of  at  least  60  percent  time 
(not  necessarily  60  percent  salary) 
devoted  to  research  under  the  SERCA 
grant,  although  full-time  is  desirable. 
Other  work  in  the  area  of  occupational 
safety  and  health  will  enhance  the 
candidate's  qualifications  but  is  not  a 
substitute  for  this  requirement.  While 
working  closely  with  one  or  more 
advisers,  the  awardee  is  expected  to 
develop  capabilities  in  fundamental, 
applied,  and/or  clinical  research  in  one 
of  the  areas  listed  under  Programmatic 
Interests.  At  the  end  of  the  award 
period,  evidence  of  independent 
investigative  capability  should  be 
present  such  that  the  individual  is  better 


able  to  compete  in  traditional  NIOSH 
research  grant  activities. 

The  total  grant  award  may  comprise 
direct  costs  of  up  to  $30,000  per  year  and 
up  to  8  percent  additional  indirect  costs. 
Direct  costs  may  include  salary  plus 
fringe  benefits,  technical  assistance, 
equipment,  supphes,  consultant  costs, 
domestic  travel,  publication,  and  other 
costs.  If  the  awardee  already  holds  a 
small  grant  on  the  same  research  topic, 
the  amount  of  the  SERCA  may  be 
reduced  up  to  the  amount  of  the  small 
grant.  Awards  may  be  up  to  3  years  and 
will  not  be  renewable. 

D.  Small  Grants 

A  small  grant  application  is  intended 
to  provide  financial  support  to  carry  out 
exploratory  or  pilot  studies,  to  develop 
or  test  new  techniques  or  methods,  or  to 
analyze  data  previously  collected.  This 
small  grant  program  is  intended  for 
predoctoral  graduate  students,  post- 
doctoral researchers  (within  3  years 
following  completion  of  doctoral  degree 
or  completion  of  residency  or  public 
health  training)  and  junior  faculty 
members  (no  higher  than  assistant 
professor).  If  university  poHcy  requires 
that  a  more  senior  person  be  listed  as 
principal  investigator,  the  application 
should  specify  that  the  funds  are  for  the 
use  of  a  particular  student  or  junior--  ' 
level  person  and  should  include 
appropriate  justification  for  this 
arrangement.  Though  biographical 
sketches  are  required  only  for  the 
person  actually  doing  the  work,  the 
application  should  indicate  who  would 
be  supervising  the  research.  Small  grant 
applications  should  be  identified  as  such 
on  the  application  form. 

The  total  small  grant  award  may 
comprise  direct  costs  of  up  to  $15,000 
per  year  and  additional  indirect  costs, 
as  appropriate.  The  grants  may  be 
awarded  for  a  project  period  of  up  to  2 
years.  Salary  of  the  principal 
investigator  as  well  as  that  of  the  junior 
investigator,  if  university  policy  requires 
a  senior  person  to  be  listed  as  the 
principal  investigator,  will  not  be 
allowed  on  a  small  grant,  though 
salaries  can  be  requested  for  necessary 
support  staff  such  as  laboratory 
technicians,  interviewers,  etc. 

E.  Program  Project  Grants 

NIOSH  will  also  accept  applications 
for  program  project  grants,  but  only  after 
discussion  with  the  individuals  listed  in 
this  announcement.  A  program  project 
grant  is  intended  to  support  a  broadly- 
based,  multidisciplinary,  often  long-term 
research  program  which  has  a  specific 
major  objective  or  a  basic  theme.  It 
should  be  directed  toward  a  range  of 


18164 


Federal  Register  /  Vol.  52.  No.  60  /  Monday,  March  30,  1987  /  Notices 


proDiems  having  a  central  research 
focus  in  contrast  to  the  usually  narrower 
thrust  of  the  traditional  research  project. 
This  type  of  grant  generally  involves  the 
organized  efTorts  of  a  group  of 
established  investigators,  each  of  whom 
is  conducting  research  projects  designed 
to  elucidate  the  various  aspects  or 
components  of  the  overall  objective. 

Programmatic  Interests 

NIOSH  program  priorities,  listed 
below,  are  applicable  to  all  of  the  above 
types  of  grants.  The  conditions  or 
examples  listed  under  each  category  are 
selected  examples,  not  comprehensive 
definitions  of  the  category.  Investigators 
may  also  apply  in  other  areas  related  to 
occupational  safety  and  health. 
Applications  responding  to  this 
announcement  will  be  reviewed  by  staff 
for  their  responsiveness  and  relevance 
to  occupational  safety  and  health. 
Assignment  to  NIOSH  for  funding 
consideration  will  be  according  to 
established  referral  guidelines.  Potential 
applicants  with  questions  concerning 
the  acceptability  of  their  proposed  work 
should  contact  the  individuals  listed  in 
this  announcement  under  "FOR  FUKTHER 
INFORMATION  CONTACT." 

1.  Occupational  lung  disease: 
asbestosis.  byssinosis,  siUcosis,  coal 
workers'  pneumoconiosis,  lung  cancer, 
occupational  asthma. 

2.  Musculoskeletal  injuries:  disorders 
of  the  back,  trunk,  upper  extremity, 
neck,  lower  extremity:  traumatically 
induced  Raynaud's  phenomenon. 

3.  Occupational  cancers  (other  than 
lung):  leukemia;  mesothelioma;  cancers 
of  the  bladder,  nose,  and  liver. 

4.  Severe  occupational  traumatic 
injuries:  amputations,  fractures,  eye  loss, 
and  lacerations. 

5.  Cardiovascular  diseases: 
hypertension,  coronary  artery  disease, 
acute  myocardial  infarction. 

6.  Disorders  of  reproduction: 
infertility,  spontaneous  abortion, 
teratogenesis. 

7.  Neurotoxic  disorders:  peripheral 
neuropath,  toxic  encephalitis, 
psychoses,  extreme  personality  changes 
(exporsure-related). 

8.  Noise-induced  loss  of  hearing. 

9.  Dermatologic  conditions: 
dermatoses,  bums  (scalding),  chemical 
bums,  contusions  (abrasions). 

10.  Psychologic  disorders:  neurosis, 
personality  disorders,  alcoholism,  drug 
dependency. 

11.  Engineering  control  systems:  new 
technology  prformance  evaluation, 
preconstruction  review,  equipment 
redesign,  containment  of  hazards  at  the 
source,  fundamental  dust  generation 
mechanism,  machine  guarding/ 
avoidance  methods,  explosion  control. 


removal  of  emissions  after  generation, 
dispersion  models,  monitoring  and 
warning  techniques,  technology  transfer. 

12.  Respirator  research:  new  and 
innovative  respiratory  protective 
devices,  techniques  to  predict 
performance,  effectiveness  of  respirator 
programs,  physiologic  and  ergonomic 
factors,  medical  surveillance  strategies, 
psychological  and  motivational  aspects, 
effectiveness  of  sorbents  and  filters, 
including  chemical  and  physical 
properties. 

Criteria  for  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Applications  will  be  evaluated  by  a 
dual  review  process.  The  primary  (peer) 
review  is  based  on  scientific  merit  and 
significance  of  the  project,  competence 
of  the  proposed  staff  in  relation  to  the 
type  of  research  involved,  feasibility  of 
the  project,  likelihood  of  its  producing 
meaningful  results,  appropriateness  of 
the  proposed  project  period,  adequacy 
of  the  applicant's  resources  available  for 
the  project,  and  appropriateness  of  the 
budget  request.  A  program  project 
application  will  also  be  evaluated  for 
adequacy  of  methods  for  coordinating 
activities  toward  the  central  focus. 

Demonstration  grant  applications  will 
be  reviewed  additionally  on  the  basis  of 
the  following  criteria: 

•  Degree  to  which  project  objectives 
are  clearly  estabUshed,  obtainable,  and 
for  which  progress  toward  attainment 
can  and  will  be  measured. 

•  Availability,  adequacy,  and 
competence  of  personnel,  facilities,  and 
other  resources  needed  to  carry  out  the 
project. 

■  Degree  to  which  the  project  can  be 
expected  to  yield  or  demonstrate  results 
that  will  be  useful  and  desirable  on  a 
national  or  regional  basis. 

•  Extent  of  cooperation  expected 
from  industry,  unions,  or  other 
participants  in  the  project,  where 
applicable. 

SBRCA  grant  applications  will  be 
reviewed  additionally  on  the  basis  of 
the  following  criteria: 

•  The  review  process  will  consider 
the  apphcant's  scientific  achievements, 
evidence  of  demonstrated  commitment 
to  a  reserch  career  in  occupational 
safety  and  health,  and  supportive  nature 
of  the  research  environment  (including 
letter(9)  of  reference  from  adviser(s) 
which  should  accompany  the 
application). 

Small  grant  applications  will  be 
reviewed  additionally  on  the  basis  of 
the  following  criteria: 


•  The  review  process  will  take  into 
consideration  the  fact  that  the  || 
applicants  do  not  have  extensive 
experience  with  the  grant  process. 

A  secondary  review  will  also  be 
conducted.  Factors  considered  in  the 
secondary  review  will  include: 

•  The  results  of  the  initial  review. 

•  The  significance  of  the  proposed 
study  to  the  research  programs  of 
NIOSH.  -4 

•  National  needs  and  program 
balance. 

•  Policy  and  budgetary  ^ 
consideratioiis. 

Applications  and  Award 

Applications  should  be  submitted  on 
Form  PHS-398  (revised  May  1982)  or 
PHS-5161-1  for  State  and  local 
government  applications.  Forms  should 
be  available  from  the  institutional 
business  offices  or  from:  Office  of 
Grants  Inquiries.  Division  of  Research 
Grants.  National  Institutes  of  Health, 
Westwood  Building— Room  449,  5333 
Westbard  Avenue.  Bethesda,  Maryland    | 
20205. 

The  original  and  six  copies  of  the 
application  must  be  submitted  to  the 
address  below  on  or  before  the  specified 
receipt  dates  in  accordance  with  the 
instructions  in  the  PHS-398  packet: 
Division  of  Research  Grants,  National 
Institutes  of  Health,  Westwood 
Building — Room  240,  Bethesda, 
Maryland  20205. 

In  developing  the  application  please 
note  that  the  conventional  presentation 
for  grant  applications  should  be  used 
and  the  points  identified  under 
"CRITERIA  FOR  REVIEW"  must  be 
fulfilled. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  for  the 
application  that  are  made  available  to 
outside  reviewing  groups.  If  the  ' 

applicant's  organization  elects  to 
exercise  this  option,  use  asterisks  on  the 
original  and  six  copies  of  the  application 
to  indicate  those  individuals  for  whom 
salaries  and  fringe  benefits  are  being 
requested;  the  subtotals  must  still  be 
shown.  In  addition,  submit  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full  with  the  asterisks 
replaced  by  the  amount  of  the  salary 
and  finge  benefits  requested  for  each 
individual  hsted.  This  budget  page  will    ' 
be  reserved  for  internal  PHS  staff  use 
only. 

The  instructions  in  the  Form  PHS-398 
packet  should  be  followed  conceming 
deadlines  for  either  delivering  or  mailing 
the  applications.  The  application  should 
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be  sent  or  delivered  using  the  mailing 
label  in  the  Form  PHS-398  packet. 

The  proposed  timetable  for  receiving 
applications  and  awarding  grants  is  as 
follows  except  for  the  SBIR  Program, 


which  has  a  separate  Public  Health 
Service  announcement  and  a  separate 
receipt  dale.  Applications  for  the  SBIR 
Program  have  a  receipt  date  of 
December  15. 


New  and  COMPmNO  Renewal  Appucattons 


Appkcahm  dMdira 


Fabniary  1. 

June  1 

Octoberl. 


Pnrmrf  it/i^em  group  maatng 


June. 

Oct/Nov.. 
fab./Mw.. 


Secondary  review  meeting 


September.. 

January 

May 


Earliest  poeaMe  twgMning 
date 


Oecemtier  1 

Apnl  t 


■  Competing  renewal  deadknes  ve  1  nomh  later. 

ExcEPTKwe;  Career  Development  and  Smau  Grants 


Application  deadline 

Earkast  possible  begnmo 
dale 

March  1 „ „.  . 

Jura  _ 

Saplamber.. 
January 

Itey 

Daoamberi 

Jii*y  t  ._ 

CM /Mm 

November  1 .      

Feh/Uv 

April  1 

Awards  will  be  made  based  on  results 
of  the  initial  and  secondary  reviews, 
balance  among  areas  of  programmatic 
interest,  emphasis  areas,  and 
availability  of  funds. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

For  Technical  Informaton  Contact: 
Roy  M.  Fleming.  ScD,  Associate 
Director  for  Grants.  National  Institute 
for  Occupational  Safety  and  Health. 
Centers  for  Disease  Control.  1800  Clifton 
Road,  NE..  Bldg.  1,  Room  3053,  Atlanta. 
Georgia  30333.  Telephone:  (404)  32S- 
3343. 

For  Business  Information  Contact:  Leo 
A.  Sanders.  Grants  Management  Officer, 
Centers  for  Disease  Control.  255  E. 
Paces  Ferry  Rd..  NE.,  Room  321,  Atlanta. 
Georgia  30335.  Telephone:  1404)  262- 
6575. 

Larry  W.  Sparks, 

Executive  Officer.  National  InaU lute  for 

Occupational  Safety  and  Health. 

(FR  Doc.  87-6834  Filed  3-27-87;  8:45  am) 

BILUNG  COOC  41(0- 1»-M 

Food  and  Drug  Administration 

{Docket  No.  87N-O072] 

Drug  Export;  Paraplatin^  (C8rt>oplatin) 
Injection,  50  Ultngrams,  150  Milligrams, 
and  450  Miingrams 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Bristol-Meyers  Co.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Paraplatin"* 
(Carboplatin)  Injection,  50  milligrams 
(mg)  150  mg,  and  450  mg  to  Belgium, 


Canada,  Ireland,  Switzerland,  and  the 
United  Kingdom. 

ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 

Rudolf  Apodaca,  Center  for  Drugs  and 
Biologies  (HFN-310).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-295-8063. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  Sling  to  determine  vrfiether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Bristol-Meyers  Co.,  345  Park  Ave.,  New 
York,  NY  10154,  has  filed  an  application 
requesting  approval  for  the  export  of  the 


drug  Paraplatin™  (Carboplatin] 
Injection,  50  mg,  150  mg,  and  450  mg,  to 
Belgium,  Canada,  Ireland,  Switzerland, 
and  the  United  Kingdom.  The 
application  was  received  and  filed  in  the 
Center  for  Drugs  and  Biologies  on 
February  27, 1987,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  April  9, 1987,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drugs  and 
Bi<^ogic8  (21  CFR  5.44). 

Dated:  March  19, 1987. 
Daniel  L  Mkhels. 

Director,  Office  of  Compliance.  Center  for 

Drugs  and  Biologies. 

[FR  Doc.  87-6841  Filed  3-27-87;  iA&  am] 

BtUJNG  CODE  41«0-e«-M 


(Docket  Na  87N-0075] 

Drug  Export;  Virgo™  HTLV-111 IFA 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Electro-Nucleonics.  Inc.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Virgo™  HTLV-III  IFA  kits  to  Australia, 
Austria,  Belgium,  Canada,  DenmaHc, 
Finland,  France.  Italy,  Japan,  The 
Netherlands,  New  Zealand,  Norway, 
Portugal,  Spain,  Sweden,  Switzerland, 
the  United  Kingdom,  and  West 
Germany. 

address:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
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identified  below.  Any  luture  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 
Rudolf  Apodaca,  Center  for  Drugs  and 
Biologies  (HFN-310),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8063. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Electro-Nucleonics,  Inc.,  7101  Riverwood 
Dr..  Columbia,  MD  21046-1297,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Virgo™  HTLV-III IFA  kits  to  Austraha, 
Austria.  Belgium,  Canada,  Denmark. 
Finland.  France,  Italy,  Japan,  The 
Netherlands,  New  Zealand,  Norway. 
Portugal.  Spain.  Sweden,  Switzerland, 
the  United  Kingdom,  and  West 
Germany.  The  application  was  received 
and  filed  in  the  Center  for  Drugs  and 
Biologies  on  February  27, 1987,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  April  9, 1987,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information 
during.the  30-day  review  period. 


Thi»  notice  is  issued  under  the  Federal 
Food.  Drag,  and  Cosmetic  Act  (sec.  802. 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.44). 

Dated:  March  19, 1987. 
Daniel  L  Michels, 

Director.  Office  of  Compliance,  Center  for 
Drugs  and  Biologies. 
(FR  Doc.  87-6842  Filed  3-27-87;  8:45  am) 

BILUNQ  CODE  4160-01-M 

[Docket  No.  85N-0473] 

Interspecies  Extrapolatton  of  Dose- 
Response  Data  on  Carcinogenicity; 
Availability  of  Report 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  final  report  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  (FASEB)  on  extrapolation  of 
dose-response  data  on  carcinogenicity  is 
available  to  the  public. 
date:  The  final  report  was  publicly 
available  on  January  23, 1987. 
ADDRESSES:  Requests  for  a  copy  of  the 
final  report  should  be  sent  to  FASEB' s 
Special  Publication  Office,  Federation  of 
American  Societies  for  Experimental 
Biology.  9650  Rockville  Pike,  Bethesda, 
MD  20814.  along  with  $25  to  cover  the 
cost.  In  the  near  future,  the  report  will 
be  available  from  the  National 
Technical  Information  Service.  5275  Port 
Royal  Rd.,  Springfield.  VA  22161.  Copies 
are  on  display  at  the  Life  Sciences 
Research  Office  (LSRO),  FASEB 
(address  above),  and  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT  W. 
Michael  Rogers.  Division  of  Regulations 
Policy  (HFC-220).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3480. 
SUPPUEMENTARY  INFORMATION:  In  the 

Federal  Register  of  November  1. 1985  (50 
FR  45669),  FDA  announced  that  the 
LSRO  of  FASEB,  under  FDA  contract 
223-83-2020,  was  undertaking  a  study  to 
examine  certain  scientific  issues  related 
to  the  interspecies  extrapolation  of 
dose-response  data  on  carcinogenicity. 
The  Scientific  Steering  Croup  that 
FASEB  established  under  this  contract 
recommended  that  FASEB  conduct  a 
symposium  and  workshop  to  study  the 
matter.  The  symposium  was  conducted 
on  January  6. 1986.  and  the  workshop. 


which  was  nmiiea  lo  those  invited  by 
FASEB,  was  held  on  January  7. 1986. 
In  its  final  report  FASEB  presents  a 
series  of  invited  papers  and  a  synopsis 
of  discussions  at  the  workshop.  The 
report  summarizes  the  strengths  and 
weaknesses  of  several  approaches  for 
interspecies  extrapolation  and  suggests 
considerations  for  future  research. 

Dated:  March  23, 1987. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-6840  Filed  5-27-87;  8:45  am) 

BtlXmO  COM  4160-01-M 


National  Institutes  of  Health 

John  E.  Fogarty  International  Center 
for  Advanced  Study  in  the  Health 
Sciences;  Meeting  of  the  Advisory 
Board 


Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Fogarty  International  Center  (FIC) 
Advisory  Board,  May  19.  20. 1987.  in  the 
Stone  House  (Building  16).  at  the 
National  Institutes  of  Health. 

The  meeting  will  be  open  to  the  public 
on  May  19  from  8:30  a.m.  to  5  p.m.,  and 
on  May  20  from  8:30  a.m.  to  12  noon.  On 
May  19.  the  agenda  will  include  an 
Overview  Report  by  Dr.  Craig  K. 
Wallace,  Director  of  the  FIC;  a  report 
from  the  Advisory  Committee  to  the  NIH 
Director;  and  from  the  Advanced 
Studies,  Research  Awards,  and 
Resources  Working  Groups  of  the  FIC 
Advisory  Board.  There  will  be 
presentations  of  FIC's  program 
accomplishments  and  activities  on  both 
days. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6),  Title 
5.  U.S.C,  the  meeting  will  be  closed  to 
the  public  on  May  19,  from  5  p.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  research 
fellowship  applications.  These 
applications  contain  information  of  a 
proprietary  nature,  including  detailed 
research  protocols,  designs,  and  other 
technical  information;  and  personal 
information  about  individuals 
associated  with  the  applications. 

Myra  Halem.  Committee  Management 
Officer,  Fogarty  International  Center, 
Building  38A,  Room  609,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301-496-1491).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Coralie  Farlee.  Assistant  Director 
for  Planning  and  Evaluation.  Fogarty   . 
International  Center  (Executive 
Secretary)  Building  38A.  Room  609. 
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telephone  301-496-14ffl,  will  provide 
substantive  program  mformation. 

Dated:  March  18, 1987. 
Betty  |.  Bevetidge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-6874  Filed  3-27-87;  M5  amj 

MIXING  CODE  4140-01-H 


National  Cancer  Institute;  Meeting; 
Biometry  and  Epidemiology  Contract 
Review  Committee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee.  Natiwial  Cancer 
Institute,  National  Institutes  of  Health, 
April  24. 1987.  Bethesda  Marriott  Hotel, 
Potomac  Room.  5151  Pooks  Hill  Road, 
Bethesda.  Maryland  20814. 

This  meeting  wiD  be  open  to  the 
public  on  April  24  from  9  a.m.  to  l(h30 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  secUon 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  April  24  from 
10:30  a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal  conjRdential 
trade  secrets  or  commerdal  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitnte  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden.  Committee 
Management  Officer.  National  Cancer 
Institute.  Building  31.  Room  1OA06, 
National  Institutes  oif  Health.  Bethesda, 
Maryland  20892  (301/496-5708)  will 
furnish  summaries  of  the  meeting  and  - 
roster  of  committee  members  upon 
request. 

Dr.  Harvey  P.  Stein.  Executive 
Secretary.  5333  Westbard  Avenue, 
Room  804.  Bethesda.  Maryland  20892 
(301/496-7030)  will  provide  other 
information  pertaining  to  the  meeting. 

Dated:  March  1&  19S7. 
Betty  ).  B«v«ridg«. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-6878  Rled  3-27-87;  8:45  em] 

BIUJNO  CODE  4140-01-a 


Meeting;  Board  of  Scientific 
Counaelors,  Division  of  Cancer 
Biology  and  Diagnosis 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 


of  Scientific  Counselors.  Division  of 
Cancer  Biology  and  EHagnosis.  National 
Cancer  Institute,  Jtme  2. 1987.  Building 
31A.  Conference  Room  4.  National 
histitutes  of  Health,  Bethesda.  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  on  June  2  from  9  a.m.  to 
adjoumnsent  for  cor>cept  review  of 
proposed  NCI  research  projects. 
Attendance  by  the  public  will  be  hmited 
to  space  available. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06. 
National  Insbtutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  summary  minutes  of  the  meeting 
and  roster  of  committee  members. 

Dr.  Ihor  J.  Masnyk,  Deputy  CKrector, 
Division  of  Cancer  Biology  and 
Diagnosis,  National  Cancer  Institute, 
Building  31,  Room  3A03,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892  (301/496-3251)  will  provide 
substarrtive  program  information. 

Dated:  March  20. 1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-«875  Filed  3-27-97;  8:46  am] 

BtLUNQ  COOE  «tM-«V« 


National  Cancer  Institute;  Meeting 
Clinical  Trials  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Trials  Committee,  National 
Cancer  Institute,  National  Institutes  of 
Health,  May  19, 1987,  Building  31 C, 
Conference  Room  9.  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
pubhc  on  May  19  from  9  a.m.  to  9:30  a.m. 
to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  Accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  May  19  from 
9:30  a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden.  Committee 
Management  Officer.  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 


furnish  summaries  of  the  meeting  and 
roster  of  committee  members  upon 
request. 

Dr.  Gordon  L  Johnson.  Executive 
Secretary,  5333  Westbard  Avenue, 
Room  803,  Bethesda,  Maryland  20892 
(301/4964)118)  will  provide  other 
information  pertaining  to  the  meeting. 

Dated:  la  1987. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  87-6872  Filed  3-27-87:  8:45  am) 

BlUWe  COOC  41«Mt-« 


National  hieart.  Lung,  and  Blood 
Institute;  Pulmonary  Diseases 
Advisory  Committee;  Meetirtg 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee.  National  Heart,  Lung,  and 
Blood  Institute  on  May  9, 1987.  at  the 
New  Orieans  Marriott  La  Calerie  2, 
Canal  and  Chartres  Streets.  New 
Orleans.  Louisiarta  70140. 

The  entire  meeting,  from  8:30  a  jn.  to 
adjournment  on  May  9,  will  be  open  to 
the  public.  During  the  morning  session, 
8:30  a.m.  to  1:00  p.m.,  the  Committee  will 
discuss  the  current  status  of  the  Division 
of  Lung  Diseases'  programs  and  plans 
for  fiscal  year  1988.  In  the  afternoon 
session,  from  2fl0  p.m.  to  5KX)  p.m..  the 
Committee  will  attend  a  symposium  of 
presentations  by  ten  Clinical 
Investigator/Physician  Scientists 
supported  by  the  Division.  Attendance 
by  the  public  to  this  NHLBI/NIH 
Centennial  Event  will  be  limited  to  the 
space  available. 

Ms.  Terry  Bellicha,  Chief. 
Communications  and  Pubhc  Information 
Branch.  Natfohal  Heart  Lung,  and  Blood 
Institute.  BuHding  31,  Room  4A-21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  phone  (301)  496-4236, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  Committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  Committee,  Westwood 
Building,  Room  6A16,  National  Institutes 
of  Health.  Bethesda,  Maryland  20892. 
will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research, 
National  Institutes  of  Health) 

Dated:  March  2a  1987. 
Betty  |.  Bevwidge, 
Committee  Management  Officer 
[FR  Doc.  87-6888  Filed  3-Z7-e7:  8:45  am] 
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National  Institute  of  Allergy  and 
rfectious  Diseases;  Meetings; 
Advisory  Council;  Allergy  and 
Immunology  Subcommittee; 
Microbiology  and  Infectious  Diseases 
Sut>committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on  May 
18-19, 1987,  at  the  National  Institutes  of 
Health,  Building  3lC,  Conference  Room 
6.  Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
on  May  18  from  approximately  9  a.m.  to 
9:30  a.m.  for  opening  remarks  of  the 
Institute  Director  and  again  from  1:30 
p.m.  to  approximately  5  p.m.  for 
discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  discussion  will  be  on 
the  Inflammatory  Process.  On  May  19 
the  meeting  will  be  open  to  the  public 
from  approximately  8:30  a.m.  to  9:30  a.m. 
for  the  reports  of  the  Director,  Acquired 
Immunodeficiency  Syndrome  Program, 
Director,  Microbiology  and  Infectious 
Diseases  Program  and  the  Director  of 
the  Immunology,  Allergic  and 
Immunologic  Diseases  Program. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c){6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  of  the  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  closed  to  the 
public  for  approximately  three  hours  for 
the  review,  evaluation,  and  discussion 
of  individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  9:30 
a.m.  until  approximately  12:30  p.m.  on 
May  18.  The  meeting  of  the  full  Council 
will  be  closed  from  approximately  9:30 
a.m.  until  adjournment  on  May  19  for  the 
review,  evaluation,  and  discussion  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  (301-496-5717),  will  provide  a 


summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  W.  Diggs,  Director, 
Extramural  Activities  Program,  NIAID, 
NIH,  Westwood  Building,  Room  703, 
telephone  (301-496-7291),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855,  Pharmacological 
Sciencet:  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health) 

Dated  March  18, 1987. 
Betty  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doa  87-6873  Filed  3-27-87;  8:45  am] 

8ILUNG  OOOC  414(M)1-« 


National  institute  of  Dental  Research; 
Meeting  of  National  Advisory  Dental 
Research  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  on  May  19-20, 1987, 
Conference  Room  4,  Building  31A, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9  a.m.  to  recess  on  May 
19  for  general  discussion  and  program 
presentations.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  aocordance  with  the  provisions  set 
forth  ia  sections  552b(c)(4)  and 
552b{cK6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  of 
the  Council  will  be  closed  to  the  public 
on  May  20  from  9  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  at  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Marie  U.  Nylen,  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  Director, 
Extramural  Programs,  National  Institute 
of  Dental  Research,  National  Institutes 
of  Health,  Westwood  Building,  Room 
503,  Bethesda,  Maryland  20892 
(telephone  301-496-7723),  will  furnish  a 
roster  of  committee  members,  a 
summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121 — Diseases  of  the  Teeth 
and  Support  Tissues;  Caries  and  Restorative 
Materials:  Periodontal  and  Soft  Tissue 
Diseasts:  13.122 — Disorders  of  Structure, 
Funetion.  and  Behavior:  Craniofacial 


Anomalies,  Pain  Control,  and  Behavioral 
Studies;  13.845 — ^Dental  Research  Institutes; 
National  Institutes  of  Health) 

Dated:  March  18, 1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-88n  Filed  3-27-87;  8:45  am) 
MLUMQ  CODE  414O-01-4I 


National  Inatitute  of  General  Medical 
Sciences;  National  Advisory  General 
Medical  Sciences  Council;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  May  13, 14,  and 
15, 1987,  Building  31,  Conference  Room 
10,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  May  13, 1987,  from  1:00  p.m.  to 
6:00  p.m.  for  opening  remarks;  report  of 
the  Director,  NIGMS;  a  scientific  I 

presentation:  and  other  business  of  the 
Council.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  May  14  from 
8:30  a.m.  to  6:00  p.m.,  and  on  May  15, 
1987.  from  8:30  a.m.  until  adjournment, 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  Room 
4A52,  Bethesda,  Maryland  20892, 
Telephone:  301.  496-7301  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members.  Dr.  Elke  Jordan, 
Executive  Secretary,  NAGMS  Council. 
National  Institutes  of  Health,  Westwood 
Building,  Room  926.  Bethesda.  Maryland 
20892,  Tel^hone:  301,  496-7891  will 
provide  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
.  Program  Not.  13-821,  Biophysics  and 
Physiological  Sciences:  13-859, 
Pharmacological  Sciences;  13-862,  Genetics 
Research;  13-863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  and  13-880, 
Minority  Access  to  Research  Careers 
(MARCj) 


Dated:  March  18. 1987. 
Betty  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-6870  Filed  3-27-87:  8:45  am) 

BILUNG  CODE  414(M)1-M 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke; 
Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L.  92-463.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  indicated. 

Name  of  Committee:  National  Advisory 
Neurological  and  Communicative  Disorders 
and  Stroke  Council  and  Its  Planning 
Subcommittee. 

Date:  May  13, 1987  (Planning 
Subcommittee). 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  8A49,  9000 
Rockville  Pike,  Bethesda,  Maryland  20892. 

Open:  1  p.m.-3  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  3  p.m.-5  p.m. 

Closure  Reason:  For  review  of  grant 
applications. 

Dates:  May  14-15. 1987  (Council). 

Place:  National  Institutes  of  Health, 
Building  3lC,  Conference  Room  6,  9000 
Rockville  Pike,  Bethesda,  Maryland  20892. 

Open:  May  14,  9  a.m.-l  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  May  14, 1  p.m. — recess;  May  15, 
8:30  a.m. — adjournment. 

Closure  Reason:  For  review  of  grant 
applications. 

Executive  Secretary:  John  C.  Dalton,  Ph.D., 
Director.  NINCDS-EAP.  National  Institutes  of 
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Health,  Bethesda.  Maryland  20892, 
Telephone:  301/496-9248. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B 
Committee. 

Dates:  June  8-10, 1987. 

Place:  Capitol  Holiday  Inn,  The  Federal 
Center  Plaza,  Washington,  DC  20024. 

Open:  June  8,  8  p.m.-8:30  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  June  8,  8:30  p.m. — recess:  June  9.  8 
a.m. — recess;  June  10,  8  a.m. — adjournment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  A.  Beau  White, 
Federal  Building.  Room  9C-14,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  Telephone:  301/496-9223. 

Name  of  Committee:  Communicative 
Disorders  Review  Committee. 

Dates:  June  11-12. 1987. 

Place:  Hyatt  Rsgency-Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  Maryland 
20814. 

Open:  June  11.  8:30  a.m.-9  a.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  June  11,  9  a.m. — recess:  June  12.  8 
a.m. — adjournment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Marilyn  Semmes, 
Federal  Building,  Room  9C-14.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  Telephone:  301/496-9223. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  A 
Committee. 

Dates:  June  18-20, 1987. 

Place:  Guest  Quarters.  7335  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 

Open:  June  18.  8  p.m.-8:30  p.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  June  18,  8:30  p.m. — recess;  June  19, 
8:30  a.m. — recess;  June  20.  8  a.m. — 
adjournment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Dr.  Herbert  Yellin, 
Federal  Building,  Room  9C-14,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  Telephone:  301/496-9223. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853,  Clinical  Basis  Research; 
No.  13.854,  Biological  Basis  Research) 

Dated:  March  18, 1987. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-6889  Filed  3-27-87;  8:45  am) 

BILUNG  CODE  4140-01-U 


Recombinant  DNA  Advisory 
Committee  Working  Group  on  Human 
Gene  Therapy;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 


Human  Gene  Therapy  Subcommittee  at 
the  National  Institutes  of  Health, 
Building  3lC,  Conference  Room  9,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  on  April  24, 1987,  from 
approximately  9:00  a.m.  to  adjournment 
at  approximately  5:00  p.m.  to  discuss 
scientific  issues  and  review  submission 
of  preclinical  data  for  information 
purposes.  This  meeting  will  be  open  to 
the  public.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Fiu-ther  information  may  be  obtamed 
from  Dr.  William  J.  Gartland,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee  Hunftn  Gene  Therapy 
Subcommittee,  Office  of  Recombinant 
DNA  Activities,  12441  Parklawn  Drive, 
Suite  58,  Rockville,  Maryland  20852, 
telephone  (301)  770-0131. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  [45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  Federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
Programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  March  20, 1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-6867  Filed  3-27-87;  8:45  am] 

BtUUNG  COOE  414(M>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-87-1687] 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
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review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohciting  public  comments  on  the 
subject  proposals. 

action:  Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  F.  Morrall.  OMB  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW.. 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new,  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  hsted  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Proposal:  Title  I  Claim  for  Loss. 

Office:  Administration. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Lenders  in  the  Title  I  Insurance  Program 
execute  and  submit  this  form  to  receive 
insurance  benefits  for  claims  filed  on 
defaulted  Title  I  property  improvements 
and  manufactured  home  loans.  The 
information  provided  on  this  form  is 
analyzed  in  determining  the  claim 
amount  to  be  disbursed  to  the  lender. 

Form  number:  HUD-637-A. 


Respondents:  Businesses  or  Other  For- 
Profit. 

Freqifency  of  respondents:  On 
Occasion. 

Estimated  burden  hours:  15,000. 

Status:  Extension. 

Contact-  Lucy  B.  Matthews,  HUD, 
(202)  735-5640;  John  F.  Morrall,  OMB. 
(202)  395-6880. 

Proposal:  Single  Family  Mortgage 
Insurance  Premium  Remittance 
Summary. 

Offioe:  Administration. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
information  is  used  to  insure  compliance 
on  the  part  of  the  mortgagee  and  to 
insure  HUD  receives  all  income  due. 
Without  the  form,  HUD  could  not  insure 
compliance  nor  could  HUD  insure  that 
all  income  due  the  Government  was 
being  rBmitted. 

Forrn  number:  HUD-2748. 

Respondents:  Small  Businesses  or 
Organisations. 

Frequency  of  response:  Monthly. 

Estimated  burden  hours:  60,000. 

Status:  Extension. 

Contact:  Luther  C.  Thomas,  HUD, 
(202)  755-1857;  John  F.  Morrall,  OMB, 
(202)  395-6880. 

Proposal:  Notice  to  Proceed.  24  CFR 
841. 

Office:  Public  and  Indian  Housing. 

Desaription  of  the  need  for  the 
information  and  its  proposed  use:  The 
Notice  is  the  official  PHA  order 
directing  the  contractor  to  commence 
construction  on  a  public  housing  project. 
It  establishes  the  date  construction 
started,  the  number  of  days  for 
constniction,  the  completion  date,  and 
the  name  of  the  project  contracting 
officer. 

Font  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit  Institutions 

Frequency  of  response:  On  Occasion. 

Estimated  burden  hours:  55. 

Status:  Extension. 

Contact:  William  C.  Thorson,  HUD, 
(202)  755-6460;  John  F.  Morrall,  OMB, 
(202)  365-6880 

Proposal  Implementation  of  the  Equal 
Access  to  Justice  Act  in  Administrative 
Proceedings  (FR-2156). 

Office:  General  Counsel. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  will  be  used  by  the 
Adjudicative  Officer  in  administrative 
proceedings  covered  by  the  Equal 
Access  to  Justice  Act  to  determine 
whether  the  applicant,  who  has 
prevafled  over  the  Federal  Government, 
is  eligible  to  receive  an  award  of 
attorney  fees  and  other  expenses  under 
the  Act.  and  what  amount  should  be 
awarded. 


Form  Number:  None. 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit,  Non-Profit  Institutions,  and  Small 
Businesses  or  Organizations. 

Frequency  of  response:  On  Occasion. 

Estimated  burden  hours:  18. 

Status:  Reinstatement. 

Contact:  Grant  E.  Mitchell.  HUD,  (202) 
755-6550;  John  F.  Morrall,  OMB,  (202) 
395-6880 

Proposal:  Substantial  Equivalency 
Review  Questionnaire. 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
questionnaire  is  needed  to  provide  HUD 
with  current  information  regarding  a 
State  or  Local  Government's  ability  to 
satisfactorily  administer  the  laws  or 
ordinances  required  by  the  Office  of  Fair 
Housing  and  Equal  Opportunity.  The 
information  enables  Regional  staff  to 
conduct  on-site  performance 
assessments. 

Form  Number  None. 

Respondents:  State  or  Local  I 

Governments. 

Frequency  of  response:  On  Occasion. 

Estimated  burden  hours:  150. 

Status:  Extension. 

Contact:  John  H.  Waller,  HUD,  (202) 
755-0455;  John  F.  Morrall,  OMB,  (202) 
395-6880. 

Proposal:  Certificate  of  Completion — 
Consolidated,  24  CFR  841. 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
certificate  is  needed  to  transmit 
information  from  the  PHAs  to  HUD 
concerning  the  completion  of 
construction  contracts  so  that  HUD  may 
authorize  payment  of  funds  due  the 
contractor  or  developer.  The  information 
is  supplied  by  the  project  architect, 
assembled  and  forwarded  by  the  PHA. 

Form  number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutiona. 

Frequency  of  respondents:  On  ' 

Occasion. 

Estimated  burden  hours:  418. 

Status:  Extension. 

Contact-  William  C.  Thorson,  HUD. 
(202)  755-6460;  John  F.  Morrall.  OMB. 
(202)  395-6880. 

Proposal:  Contract  for  Inspection 
Services — Turnkey. 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
contract  affects  Public  Housing 
Agencies  (PHAs)  and  architects/ 
engineers  selected  to  inspect  Turnkey 
projects.  PHAs  use  this  contract  to 


Fe 


establish  legal  obligations  and 
conditions  relating  to  services  of  the 
architect/engineer. 

Form  number:  HUD-5084. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  response:  On  Occasion. 

Estimated  burden  hours:  251. 

Status:  Extension. 

Contact:  William  C.  Thorson,  HUD, 
(202)  755-6460;  John  F.  Morrall,  0MB, 
(202)  395-6880. 

Proposal:  Program  Utilization  for  Use 
in  the  Section  8  Existing  Housing  and 
Housing.Voucher  Progfanis.  .., 

'Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
form  provides  data  to  HUD  to  monitor 
the  use  of  Certificates  of  Family 
Participation  and  Housing  Vouchers,  the 
number  of  families  under  a  HAP 
contract  and  Housing  Voucher  contract, 
and  the  degree  of  success  experienced 
by  program  participants  in  locating  and 
leasing  suitable  rental  housing. 

Form  number:  HUD-52683. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  response:  Monthly. 
Quarterly,  and  Annually. 

Estimated  burden  hours:  8,840. 

Status:  Revision. 

Contact:  Gwendolyn  S.  Carter.  HUD, 
(202)  755-6477;  John  F.  Morrall,  OMB, 
(202)  395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  March  19. 1987. 

lohn  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

(FR  Doc.  87-6839  Filed  3-27-«7;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Information  Collection  Submitted  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau  Clearance 
Officer  and  the  Office  of  Management 


and  Budget,  Inferior  Department  Desk 
Officer,  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Title:  Nondiscrimination  on  the  Basis 
of  Handicap  in  Federally-Assisted 
Programs  of  the  Department  of  the 
Interior,  43  CFR  Part  17  Subpart  B. 

Abstract:  Section  504  of  the 
Rehabilitation  Act  requires  that  ail 
recipients  perform  a  self-evaluation  of 
their  programs  in  order  to  achieve 
compliance  with  the  Act.  Recipients 
employing  fifteen  (15)  or  more 
employees  must  maintain  records  Qf_. 
persons  consuked  and  a  description  of 
areas  examined,  problems  identified, 
and  corrective  actions  taken.  The 
regulation  also  requires  recipients  to 
provide  assurances  or  certification  as  to 
their  civil  rights  compliance  status. 

Bureau  Form  Number:  1084-0021. 

Frequency:  One-time  requirement. 

Description  of  Respondents:  State  and 
local  governments  receiving  Federal 
financial  assistance  from  the 
Department  of  the  Interior. 

Annual  Responses:  12,414. 

Annual  Burden  Hours:  6,207. 

Bureau  Clearance  Officer  Melvin  C. 
Fowler  (202)  343-3455. 

Dated:  March  18, 1987. 
Carmen  R.  Maymi, 

Director,  Off  ice  for  Equal  Opportunity. 
[FR  Doc.  87-6882  Filed  3-27-87;  8:45  am] 

BILUNQ  CODC  4310-10-41 


Information  Collection  Submitted  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau  Clearance 
Officer  and  the  Office  of  Management 
and  Budget,  Interior  Department  Desk 
Officer,  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Title:  Nondiscrimination  on  the  Basis 
of  Race,  Color,  or  National  Origin  in 
Federally-Assisted  Programs  of  the 
Department  of  the  Interior,  43  CFR  Part 
17  Subpart  A. 

Abstract:  The  Department  of  the 
Interior's  Title  VI  regulation  provides 
authority  for  the  Department  to  require 
recipients  to  keep  and  report  civil  rights 
information.  The  regulation  also  requires 
recipients  to  provide  assurances  or 
certification  as  to  their  civil  rights 
compliance  status.  In  addition,  the 
regulation  provides  for  written 


complaints  from  persons  who  believe 
unlawful  discrimination  has  occurred  in 
a  Federal  assistance  program  of  the 
Department. 

Bureau  Form  Number:  1084-0009. 

Frequency:  On  occasion. 

Description  of  Respondents:  State  and 
local  governments  receiving  Federal 
financial  assistance  from  the 
Department  of  the  Interior,  and  any 
person  who  believes  unlawful 
discrimination  has  occurred  in  a  Federal 
assistance  program  of  the  Department. 

Annual  Responses:  95. 

Annual  Burden  Hours:  380. 

Bureau  Clearance  Officer:  Melvin  C. 
Fowler  (202)  343-3455. 

Dated  March  18, 1987. 
Carmen  R.  Maymi, 

Director,  Office  for  Equal  Opportunity. 
[FR  Doc.  87-6883  Filed  S-27-87:  8:45  am] 

BIUJNG  CODE  4310-10-M 


Bureau  of  Indian  Affairs 

Navajo  Tribe  of  Indians,  Navajo 
Reservation,  AZ;  Transfer  of  Excess 
Federal  Facilities 

This  Notice  is  published  in  the 
exercise  of  authoirty  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

On  November  6, 1986,  pursuant  to 
authority  contained  in  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  by  Pub.  L.  93- 
599  dated  January  2, 1975  (88  Stat.  1954), 
the  below  described  property  was 
transferred  by  the  San  Francisco 
Regional  (9)  Administrator  of  the 
General  Services  Administration,  to  the 
Secretary  of  the  Interior,  without 
reimbursement,  to  be  held  in  trust  for 
the  benefit  and  use  of  the  Navajo  Indian 
Tribe  of  Arizona. 

One  hundred  fifty-two  (152)  buildings 
located  at  the  Toyei  Boarding  School, 
Ganado.  Arizona,  GSA  Control  No.  9-1- 
AZ-585. 

These  improvements  are  to  be  treated 
as  and  receive  the  same  benefits  and 
protection  as  other  facilities  held  for  the 
benefit  and  use  of  the  Navajo  Tribe. 
Appropriate  notation  will  be  made  in 
the  records  of  the  Bureau  of  Indian 
Affairs. 

Ross  O.  Swimmer, 
Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  87-6934  Filed  3-27-87:  8:45  am] 

BILUNG  CODE  4310-02-M 
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Bureau  of  Land  Management 

[  AA-850-87-4830- 1 6-24 1 0  ] 

Indexes  of  Administrative  Staff 
Manuals  Administrative  Determination 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  Concerning  Requirement 
to  Publish  Indexes  of  Administrative 
Staff  Manuals. 

summary:  Under  section  (a)(2)  of  the 
public  information  section  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
552),  commonly  known  as  the  Freedom 
of  Information  Act  each  agency  is 
required  to  make  available  for  public 
inspection  and  copjring  indexes  to 
administrative  staff  manuals  and 
instructions  that  affect  any  member  of 
the  public.  Also,  each  agency  is  required 
to  promptly  publish,  quarterly  or  more 
frequently,  and  distribute  (by  sale  or 
otherwise),  copies  of  the  indexes  or 
supplements  thereto  unless  it 
determines  by  order  published  in  the 
Federal  Register  that  the  publication 
would  be  unnecessary  and 
impracticable  in  which  case  the  agency 
shall  nonetheless  provide  copies  of  such 
indexes  on  request  at  a  cost  not  to 
exceed  the  direct  cost  of  duplication. 

Upon  reexamination  of  the  material 
and  indexes  contained  in  the 
Departmental  Manual  and  the 
administrative  manuals  of  those  bureaus 
which  have  issued  such  documents,  it 
was  determined  the  majority  of  the 
directives  prescribe  policies  and 
procedures  that  are  primarily  for 
internal  use  and  do  not  affect  the  public. 
These  manuals  provide  guidelines  or 
procedures  necessary  for  the 
accomplishment  of  required  day-to-day 
operations  or  detailed  instructions  on 
limited  technical  subjects.  Additionally, 
the  contents  of  indexes  change 
infrequently  and  requests  for  copies  and 
manual  indexes  are  extremely  rare, 
reflecting  negligible  interest  in  such 
indexes. 

It  has  been  a  long  standing  policy  of 
the  Department  of  the  Interior  that  any 
policies  and  procedures  which  affect  the 
public  must  be  promulgated  and 
published  in  the  Federal  Register  and 
incorporated  in  the  Code  of  Federal 
Regulations,  when  appropriate.  Both  of 
these  documents  are  offered  for  sale  by 
Superintendent  ol  Documents, 
Government  Printing  Office, 
Washington,  DC.  20402. 

After  full  consideration  of  the 
provisions  of  5  U.S.C.  (a)(2)(C).  for  the 
foregoing  reasons  and  consideration  of 
economy,  it  is  determined 
administratively  unnecessary  and 
impractical  to  publish  manual  indexes 


identified  in  the  appendix  of  this  Notice 
quarterly  or  more  frequently  and 
distribute  (by  sale  or  otherwise)  copies 
of  such  indexes  or  supplements  thereto. 
Copies  of  indexes  will  nonetheless  be 
provided  upon  request  at  a  cost  not  to 
exceed  the  direct  cost  of  duplication  by 
contacting  the  appropnite  bureau  or 
office  as  provided  in  43  CI"?  2.3 
Roliert  t.  Btffford, 
DirectoK 

Appendix 

The  following  administrative  manuals  or 
instructions  are  exempt  from  the  quarteriy 
index  pablication  requirements  of  5  U.S.C. 
552(a)(2|(C): 

Bureau  of  Land  Management 

BLM  Manual 

Instruction  Memorandana 

Information  Bulletins 

[FR  Doa  87-0845  Filed  3-27-87;  8:45  am) 

BILUNO  eOOE  4314-M-M 

[NV-90S-06-4212-11;  N-37137] 

Realty  Action;  Lease/Purctiase  for 
Recreation  and  Public  Purposes,  Clark 
County,  NV 

The  following  described  public  land  in 
Clark  County,  Nevada  has  been 
identified  and  examined  and  will  be 
classified  as  suitable  for  lease/purchase 
under  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C.  869 
et  Seq.).  The  lands  will  not  be  offered 
for  leaie/puchase  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Mount  Diablo  Meridian,  Nevada 
T.  16  S..  R.  68  E., 

Sec.  ao,  ^Jwv4Nwy4,  SEy4Nwy4. 

This  parcel  of  land  contains 
approximately  80  acres.  The  Clark 
County  Sanitation  District  intends  to  use 
the  land  for  expansion  of  the  existing 
Overton  sewage  treatment  facility.  The 
lease  and/or  patent,  when  issued,  will 
be  subiect  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States) 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 


consistent  writh  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  aad  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  District.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  FcMderal  Register. 

Dated:  August  25. 1986. 
Ben  F  Collins, 

District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  87-6937  Filed  3-27-87;  8:45  am] 

BILLING  CODE  4310-HC-M 


[CA-050-4333-12] 

Camping  Stay  Umit,  Recreation  Use 
Fees,  and  Camping  Closure;  Areata 
Resource  Area  et  aL 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notices. 

summary:  Pursuant  to  43  CFR  8365.1- 

2(a),  persons  may  camp  within 
designated  campgrounds  or  on  public 
lands  not  closed  to  camping  within  the 
Areata  Resource  Area  and  Clear  Lake 
Resource  Area  for  a  total  period  of  not 
more  than  fourteen  days  during  any 
calendar  year.  The  fourteen  day  limit 
may  be  reached  either  through  a  number 
of  separate  visits  or  through  a  period  of 
continuous  occupation  of  the  public 
lands.  Under  special  circumstances  and 
upon  request,  the  Area  Manager  may 
give  written  permission  for  extensions  to 
the  fourteen  day  limit. 

Pursuant  to  36  CFR,  a  user  fee  of  $5.00 
(five  dollars)  per  campsite  per  night  will 
be  charged  at  the  Wailaki  Recreation 
Site,  Nodelos  Recreation  Site,  Tolkan 
Recreation  Site,  and  Horse  Mountain 
Recreation  Site,  all  within  the  King 
Range  National  Conservation  Area, 
California. 


Pursuant  to  43  CFR  8364.1,  the  300 
acre  area  know  as  Samoa  Peninsula  Off- 
Road  Vehicle  Recreation  Area, 
California  (T.5N.,  R.1W..  Section  31; 
T.4N..  R.IW..  Section  6,  H.M.)  located  at 
the  north  jetty  of  Humboldt  Bay, 
Humboldt  County,  California,  is  closed 
to  overnight  camping.  Under  special 
circumstances  and  upon  request,  the 
Area  Manager  may  give  written 
permission  to  camp  overnight  in  this 
area. 

DATE:  These  restrictions  and  fees 

become  effective  April  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

John  T.  Lloyd,  Areata  Resource  Area 
Manager,  1125  16th  Street,  P.O.  Box 
1112,  Areata,  California  95521  (telephone 
(707)  822-7648)  or  Gretchen  Smyth, 
Clear  Lake  Resource  Area  Manager,  555 
Leslie  Street,  Ukiah,  California  95482 
(telephone  (707)  462-3873). 
SUPPLEMENTARY  INFORMATION:  This 
camping  stay  hmit  is  being  established 
in  order  to  assist  the  Bureau  in  reducing 
the  incidence  of  long-term  occupancy 
trespass  being  conducted  imder  the 
guise  of  camping,  both  within 
campgrounds  and  on  undeveloped 
public  lands  in  the  Areata  and  Clear 
Lake  Resource  Areas. 

During  the  thirteen  years  that  the  King 
Range  National  Conservation  Area  has 
been  in  existence,  recreation  use  fees 
($2.00  a  night  per  campsite)  have 
remained  the  same  while  the  costs  of 
maintaining  the  four  developed 
recreation  sites  have  more  than  doubled. 
By  increasing  user  fees,  the  overall  costs 
to  the  Federal  Government  will  be 
reduced.  To  determine  the  amount  of 
increase,  comparisons  of  use  fees  were 
made  of  other  Federal  agencies,  non- 
Federal  public  agencies  and  the  private 
sector  located  within  the  service  area  of 
the  King  Range  National  Conservation 
Area. 

The  reasons  for  the  camping  closure 
in  Samoa  are: 

1.  Many  campers  have  continuously 
extended  their  visits  beyond  the  14  day 
limit,  causing  problems  with  sanitation, 
littering,  vandalism,  and  vegetative 
control: 

2.  These  extended  visits  have  reduced 
the  opportunity  for  other  recreationists 
to  camp  overnight  in  the  area; 

3.  Bureau  personnel  have  spent 
considerable  time  documenting  each 
campers'  length  of  stay,  but  the  cost 
effectiveness  of  this  approach  is 
questionable: 

4.  The  area  is  becoming  known  to 
many  "transients"  and  "squatters"  as  a 
free  place  to  live. 

Maps  showing  the  area  closed  to 
overnight  camping  are  available  at  the 
Areata  Resource  Area  Office,  1125  16th 


Fer  •      'Register  /  Vol.  52.  No.  60  /  Monday,  March  30.  1987  /  Notic 


10173 


Street,  Areata.  California  95521.  Maps 
are  also  posted  within  the  area  to  show 
which  closure  applies. 

Dated:  March  17, 1987. 
Edwin  G.  Katlas, 
Acting  District  Manager. 
[FR  Doc.  87-6936  Filed  5-27-87;  8:45  am] 
BtUJNG  COOe  OKMC-M 


[MT-020-07-4322-02] 

Montana;  Miles  City  District  Grazing 
Advisory  Board  Meeting  Notice 

agency:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 

ACTION:  Grazing  Advisory  Board 
meeting  notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463  that  the 
Miles  City  District  Grazing  Advisory 
Board  will  meet  May  1, 1987.  The 
meeting  will  begin  at  10  a.m.  in  the 
conference  room  of  the  Big  Dry/Powder 
River  Resource  Area  Office,  Bureau  of 
Land  Management.  Miles  City  Plaza. 
Miles  City.  Montana  59301. 

The  agenda  for  the  meeting  includes: 
— Review  of  the  status  of  the  range 

improvement  program 
—Review  of  the  status  of  the  range 

monitoring  effort 
— Update  on  the  BLM  weed  control  EIS 
— Update  on  the  District  riparian 

management  program 
— ^Public  comment  opportunity 
— Next  meeting  arrangements 

The  meeting  is  open  to  the  public.  The 
public  may  make  oral  statements  before 
the  Advisory  Board  or  file  written 
statements  for  the  Board's 
consideration.  Depending  upon  the 
number  of  persons  wishing  to  make  an 
oral  statement,  a  per  person  time  limit 
may  be  established.  Summary  minutes 
of  the  meeting  will  be  maintained  in  the 
Bureau  of  Land  Management  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  30  days 
following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT 

District  Manager,  Miles  City  District. 
Bureau  of  Land  Management,  P.O.  Box 
940.  Miles  City.  Montana  59301. 

Dated:  March  19, 1987. 
Arnold  E.  Dougan, 

Acting  District  Manager. 

[FR  Doc.  87-6884  Filed  3-27-87;  8:45  am] 

BILLING  CODE  431(M)M-«i 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  ODECO  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ODECO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  08ia  Block  167,  Ship  Shoal 
Area,  onshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Dulac  and  Houma,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  18, 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubUc  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  20,  1987. 

J.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-6836  Filed  3-27-87;  8:45  am] 
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Outer  Continental  Shelf  Oil  and  Gas 
Lease  Sales;  List  of  Restricted  Joint 
Bidders;  Chevron  U.S.A.  Inc. 

Pursuant  to  the  authority  vested  in  the 
Director  of  the  Minerals  Management 
Service  by  the  joint  bidding  provisions 
of  30  CFR  256.41,  each  entity  within  one 
of  the  following  groups  shall  be 
restricted  from  bidding  with  any  entity 
in  any  other  of  the  following  groups  at 
Outer  Continental  Shelf  oil  and  gas 
lease  sales  to  be  held  during  the  bidding 
period  from  May  1, 1987,  through 
October  31, 1987.  The  List  of  Restricted 
joint  Bidders  published  in  the  Federal 
Register  on  October  17, 1986,  at  51  PR 
37088  covered  the  bidding  period  of 
November  1, 1986,  through  April  30, 
1987.  

Group  I.  Chevron  U.S.A.  Incj  Chevron 
Corp. 

Group  II.  Exxon  Corp. 

Group  III.  Texaco  Inc.;  Getty  Oil  Co.; 
Texaco  Producing  Inc. 

Group  IV.  Shell  Offshore  Inc.;  Shell 
Oil  Co.;  Shell  Western  E&P  Inc. 

Group  V.  Mobil  Oil  Corp.;  Mobil  Oil 
Exploration  and  Producing  Southeast 
Inc.;  Mobil  Producing  Texas  and  New 
Mexico  Inc.;  Mobil  Exploration  and 
Producing  North  American  Inc. 

Dated:  March  24, 1987. 
David  W.  Crow, 

Acting  Director,  Minerals  Management 
Service. 

|FR  Doc  87-6890  Filed  3-27-87;  8:45  am] 

BILLING  CODE  431(>-MR-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Availability  of  Decision  and  Statement 
of  Reasons  for  Decision  on  Rock 
Creek  Unsuitability  Petition 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Availability  of  decision  and 
statement  of  reasons  for  decision  on 
Rock  Creek  unsuitability  petition. 

summary:  The  Director  of  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSMRE)  has  reached  a 
decision  on  a  petition  to  designate  lands 
as  unsuitable  for  surface  coal  mining 
operations  in  the  Rock  Creek  area  of 
Tennessee. 

address:  Copies  of  the  Statement  of 
Decision  and  the  Statement  of  Reasons 
for  the  Decision  may  be  obtained  from 
Willis  L.  Gainer,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street,  SW.,  Suite  500, 
Knoxville,  Tennessee  37902. 


FOR  FURTHER  INFORMATION  CONTACT: 

Willis  L.  Gainer,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street,  SW..  Suite  500. 
KnoxvUle.  Tennessee  37902;  telephone 
615/673-4348. 

SUPPLBMENTARY  INFORMATION:  The 

Legal  Environmental  Assistance 
Foundation  filed  a  petition  with  OSMRE 
on  October  10 1984.  to  designate 
approximately  22,858  acres  of  land  in 
the  Rock  Creek  watershed  area  in 
Hamilton  and  Bledsoe  Counties. 
Tennessee,  as  unsuitable  for  surface 
coal  mining  operations.  The  petition  was 
filed  in  accordance  with  section  522  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
its  implementing  regulations  at  3QCFR 
842.70a  The  petition  alleged:  (1)  That 
reclamation  of  the  area  was  not 
technologically  and  economically 
feasible;  (2)  that  lands  within  the  area 
were  fragile  lands,  as  defined  at  30  CFR 
942.762.5;  (3)  that  such  operations  would 
adversely  affect  renewable  resource 
lands;  and  (4]  that  such  operations 
would  be  incompatible  with  State  and 
local  land-use  plans  or  programs. 
Pursuant  to  30  CFR  Part  942.764.  OSMRE 
analyzed  the  allegations  of  the  petition 
and,  on  May  8, 1986,  held  a  public 
hearing.  OSMRE  published  the  final 
petition  evaluation  docimient  and 
environmental  impact  statement  (PED/ 
EIS)  in  September  1986  (51  FR  35570). 

A  copy  of  the  Statement  of  Decision 
signed  by  the  Director  appears  as  an 
appendix  to  this  notice.  Additional 
copies  of  the  Statement  of  Decision  and 
copies  of  the  Statement  of  Reasons  (not 
attached  to  this  notice)  are  available  at 
no  cost  from  the  offices  listed  above 
under  ADDRESSES.  OSMRE  has  sent 
copies  of  these  documents  to  all 
interested  parties  of  record. 

Additional  information  on  the  petition 
can  be  found  in  Federal  Register  notices 
of  December  7, 1984  (Receipt  of  a 
Complete  Petition  for  Designation  of 
Lands  as  Unsuitable  for  Surface  Coal 
Mining  Operations);  December  10. 1985, 
(Notice  of  Intent  To  Prepare  a  Draft 
Combined  Petition  Evaluation  Document 
and  Environmental  Impact  Statement, 
including  Holding  a  Scoping  Meeting,  50 
FR  503$1);  and  March  24, 1986.  (Notice 
of  Availability  of  Draft  PED/EIS  and 
Public  Hearing,  51  FR  10119). 

Dated:  March  24, 1987. 
James  W.  Workman, 

Acting  Qirector.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 


Appendix->Petition  To  Designate 
Certain  Lands  in  the  Rock  Creek 
Watershed,  TN  as  Unsuitable  for 
Surface  Coal  Mining  Operations 

Decision 

Under  section  522  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OMSRE)  has  been  petitioned  by  the 
Legal  Environmental  Assistance 
Foundation,  Knoxville,  Tennessee,  to 
designate  certain  private  lands  in  the 
Rock  Creek  watershed,  Hamilton  and 
Bledsoe  Counties,  Tennessee,  as 
unusuitable  for  all  surface  coal  mining 
operations-.' 

As  required  by  sections  522(c]  and 
522(d)  of  SMCRA,  public  comment  on 
the  Rock  Creek  unsuitability  petition 
was  sought,  a  public  hearing  was  held 
near  the  petition  area  in  Pikeville, 
Tennessee,  and  a  detailed  statement, 
evaluating  the  unsuitability  petition,  the 
potential  impacts  from  a  proposed 
surface  mining  operation  in  the  petition    ) 
area,  and  alternative  decisions  available 
to  the  deciaiormiaker.  were  prepared  by 
OSMRE. 

I  have  considered  the  following 
information  in  the  course  of  making  my 
decision  on  the  petition  allegations:  The 
draft  and  final  evaluation  documents, 
the  allegations  of  the  petitioners,  and 
the  comments  in  the  form  of  oral       i 
testimony  at  the  public  hearing  and  ' 
written  submissions  received  up  to  the 
close  of  the  comment  period  from 
members  of  the  public  and  industry.  On 
the  basis  of  all  information,  which  is  in 
the  administrative  record  of  this 
proceeding,  I  have  reached  the  following 
decision: 

1  I  designate: 

a.  All  surface  minable  reserves  of  the 
Sewanee  coal  seam  within  tlie  Rock 
Creek  watershed,  Tennessee  as 
unsuitable  for  coal  mining  operations 
using  conventional  overburden  mixing 
techniques  for  reclamation; 

b.  The  Hall.  Middle,  and  Rock  Creek 
gorges  as  unsuitable  for  all  surface  coal 
mining  operations  and  surface 
disturbance  incident  to  underground 
mining. 

My  Statement  of  Reasons,  which 
includes  a  topographic  description  of  the 
designation  of  the  gorges,  explains  the 
basis  for  my  conclusion  to  designate 
parts  of  the  Rock  Creek  watershed 
petition  area  as  unsuitable  for  surface 
coal  mining  operations. 
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Copies  of  this  decision  will  be  sent  by 
certified  mail  to  all  parties  in  this 
proceeding.  Copies  of  the  Statement  of 
Reasons  are  available  at  no  cost  from 
the  Offices  listed  under  addresses  in 
this  notice.  The  decision  will  become 
final  on  the  date  my  Statement  of 
Reasons  is  issued.  Any  appeal  from  this 
decision  must  be  filed  within  60  days 
from  that  date  in  the  United  States 
District  Court  for  the  District  of 
Tennessee,  as  required  by  SMCRA 
Section  526(a)(1). 

Dated:  March  24. 1987. 
led  D.  Christensen, 

Director.  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

|FR  Doc.  87-6854  Filed  a-27-87;  8:45  am] 

BILLING  CODE  4310-OS-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

March  23. 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3507. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037, 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB.  Washington. 

r     DC  20503,  telephone  (202)  395^814. 

I      Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMB  No.:  3060-0009 
Title:  Application  for  Consent  to 
Assignment  of  Radio  Broadcast 
Station  Construction  Permit  or 
License,  or  Transfer  of  Control  of 
Corporation  Holding  Radio  Broadcast 
Station  Construction  Permit  or  License 
(Short  Form) 
Form  No.:  FCC  316 
Action:  Extension  (renewal) 

Estimated  Annual  Burden:  1,108 
Responses;  3,324  Hours. 

Needs  and  Uses:  Required  to  apply  for 
authority  for  voluntary/involuntary 
assignment  of  a  broadcast  license  or 
construction  permit,  or  transfer  of 
control  of  corporation  holding  license  or 


permit.  The  data  is  used  to  determine 
applicant's  qualifications  and  whether 
public  interest  would  be  served. 
OMB  No.:  3060-0055 
Title:  Application  for  Cable  Television 

Relay  Service  Station 
Form  No.:  FCC  327 
Action:  Revision 

Estimated  Annual  Burden:  1,400 
Responses;  4,200  Hours. 

Needs  and  Uses:  Required  of  cable  TV 
owners  and  operators  to  apply  for  CARS 
authorization.  The  data  is  used  to 
determine  whether  applicant  meets 
basic  statutory  requirements  and  to 
assure  that  public  interest  is  served. 

Federal  Communications  Commission. 
William  ).  Tricarico, 

Secretary. 

[FR  Doc.  87-6895  Filed  3-27-87;  8:45  pm] 

BILUNG  CODE  67t2-ai-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  30800;  ■  Decision  No. 
12J 

Union  Pacific  Corporation,  et  a!.; 
Control  of  Missouri-Kansas-Texas 
Railroad  Co. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Abandonment  requests  related 

to  control  applications  accepted  for 

consideration. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  abandonment 
applications,  exemption  notices  and  a 
petition  for  exemption  related  to  the 
application  for  approval  of  Union  Pacific 
Corporation  and  its  wholly-owned 
subsidiaries  Union  Pacific  Railroad 
Company  and  Missouri  Pacific  Railroad 
Company,  to  control  the  Missouri- 
Kansas-'Texas  Railroad  Company.  The 
Commission  will  decide  the 
abandonment  requests  as  an  integral 
part  of  its  decision  on  the  control 
application. 

DATES:  Verified  statements  opposing 
abandonment  requests  must  be  filed  by 
June  15, 1987.  Rebuttal  evidence  must  be 
filed  by  July  13. 1987.  Oral  hearing  in 
this  consolidated  proceeding  will  begin 
on  August  3, 1987.  Documents  should 
refer  to  Finance  Docket  No.  30800  as 
well  as  the  applicable  abandonment 
docket  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245 
or 


'  Embraces  Finance  Docket  Nos.  30600  (Sub-Nos. 
1-5)  and  No.  MC-F-1793a 


Alan  Greenbaum,  (202)  275-7322 

ADDRESSES:  Unless  otherwise  indicated, 
an  original  and  20  copies  of  all 
documents  should  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

In  addition,  one  copy  of  all  documents 
in  this  proceeding  should  be  sent  to: 

(1)  Rail  Section,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  All  active  parties  of  record  on  the 
Commission's  revised  service  list  to  be 
issued  shortly. 

In  addition,  one  copy  of  all  verified 
statements  in  opposition  should  be  sent 
to  applicants'  representatives  as 
applicable: 

Michael  E.  Roper,  Missouri-Kansas- 
Texas  Railroad  Company,  Oklahoma, 
Kansas  and  Texas  Railroad  Company, 
701  Commerce  Street,  Dallas,  TX 
75202 

Joseph  D.  Anthofer,  Missouri  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Omaha,  NE  68179 
SUPPlfMENTARY  INFORMATION:  The 
following  control-related  abandonment 
applications  have  been  filed  under  49 
U.S.C.  10903,  e/ se?  .: 

1.  Docket  No.  AB-3  (Sub-No.  62). 
Missouri  Pacific  Railroad  Company — 
Abandonment — In  Butler  County,  KS — 
MP  454.7  near  El  Dorado,  KS  to  MP  474.4 
near  Whitewater,  KS  (19.7  miles); 

2.  Docket  No.  AB-3  (Sub-No.  63). 
Missouri  Pacific  Railroad  Company — 
Abandonment — In  Okmulgee.  Okfuskee, 
Hughes.  Pontotoc,  Coal,  Johnston.  Atoka 
and  Bryan  Counties.  OK — MP  174.0  near 
Henryetta,  OK,  to  MP  297.6  near  Durant, 
OK  (123.6  miles); 

3.  Docket  No.  AB-102  (Sub-No.  16), 
Missouri-Kansas-Texas  Railroad 
Company — Abandonment — In  Pettis  and 
Henry  Counties.  MO— MP  227.7  at 
Sedalia,  MO  to  MP  262.6  at  North 
Clinton,  MO  (34.9  miles); 

4.  Docket  No.  AB-102  (Sub-No.  17), 
Missouri-Kansas-Texas  Railroad 
Company — Abandonment — In  Bourbon, 
Crawford,  Neosho,  and  Labette 
Counties,  KS— MP  340.5  at  Griffith,  KS 
to  MP  383.8,  at  Parsons,  KS  (43.3  miles); 
and 

5.  Docket  No.  AB-102  (Sub-No.  20), 
Missouri-Kansas-Texas  Railroad 
Company — Abandonment — In 
Williamson  County,  TX—MP  U-907.40, 
at  Granger,  TX,  to  MP  U-923.70.  at 
Georgetown,  TX  (16.3  miles). 

The  following  control-related 
abandonment  notices  of  exemption  have 
been  filed  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  of  Service  and 
Trackage  Rights: 
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1.  DocKci  iNu.  no-j  i^ub-No.  64X), 
Missouri  Pacific  Railroad  Company — 
Abandonment  Exemption — In  Sumner 
County.  /rS— (14.4  miles); 

2.  Docket  No.  AB-102  (Sub-No.  19X). 
Missouri — Kansas — Texas  Railroad 
Company — Abandonment  Exemption — 
In  Montgomery  County,  KS  and  Nowata 
County,  OK— MP  A-188.7  at  Coffeyville, 
KS  to  MP  A-170.9  at  South  Coffeyville. 
OK  (2.2  miles); 

3.  Docket  No.  AB-102  (Sub-No.  21X). 
Missouri— Kansas — Texas  Railroad 
Company — Abandonment  Exemption — 
In  Grayson  County.  TX  MP  P-622.54  at 
Dension,  TX,  to  MP  P673.05,  at  Sherman, 
TX  (10.51  miles); 

4.  Docket  No.  AB-102  (Sub-No.  22X). 
Missouri — Kansas — Texas  Railroad 
Company — Abandonment  Exemption — 
In  Grayson  County,  TX—UP  D-659.5  at 
Denison,  TX.  to  MP  D-674.3.  at  Bells,  TX 
(14.8  miles); 

5.  Docket  No.  AB-102  (Sub-No.  23X), 
Missouri — Kansas — Texas  Railroad 
Company — Abandonment  Exemption — 
In  Fannin  and  Hunt  Counties,  TX — MP 
D-688.1  at  Trenton,  TX.  to  MP  D-173.6  at 
Greenville.  TX  (25.5  miles); 

6.  Docket  No.  AB-244  (Sub-No.  IX). 
Oklahoma,  Kansas  and  Texas  Railroad 
Company — Abandonment  Exemption — 
In  Dickenson  County,  KS— MP  S-172.8 
at  North  Herington,  KS.  to  MP  S-180.3  at 
Woodbine,  KS  (7.5  miles).* 

The  following  control-related 
abandonment  petition  for  exemption  has 
been  filed  under  49  U.S.C.  10505: 

1.  Docket  No.  AB-102  (Sub-No.  18X), 
Missouri — Kansas — Texas  Railroad 
Company — Abandonment  Exemption — 
In  Comal  County,  TX—MP  M-995.9  at 
Hunter,  TX.  to  MP  M-1012.6  at  Ogden. 
TX  (16.7  miles). 

Additional  information  is  contained  in 
the  Commission's  decision.  Copies  of 
the  decision  are  available  from  the  T.S. 
Infosystems,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  28&-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Dated  March  23, 1987. 

By  the  Commission,  Chairman  Gradison, 
Vice  Lamboley,  Commissioners  Sterrett, 
Andre,  and  Simmons. 
Noreta  R.  McGee 
Secretary 

[FR  Doc.  87-6878  Filed  3-27-87;  8:45  am) 
BILUNQ  CODE  7035-01-M 


•  Missouri — Kansas — Texas  Railroad  Company 
controls  Oklahoma.  Kansas  and  Texas  Railroad 
Company. 


Agricultural  Cooperative;  Notice  to  ttie 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Dated:  March  25, 1987. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmsmber,  non-exempt,  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officees.  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  the 
location  of  the  records  (3).  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
intereited  persons.  Submission  of 
information  which  could  have  bearing 
upon  tfie  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission.  Washington, 
DC. 

(1)  Dairymen.  Inc. 

(2)  10140  Linn  Station  Road.  Louisville, 
KY  40223. 

(3)  Georgia  Division — Recreation 
Road— Box  910.  Eatonton.  GA  31024. 

(4)  Beveriy  L.  Williams.  10140  Linn 
Station  Road.  Louisville.  KY  40223. 

(1)  Flav-O-Rich.  Inc. 

(2)  10140  Linn  Station  Road,  Louisville, 
KY  40223. 

(3)  2537  Catherine  Street,  Bristol.  VA 
24201 

(4)  Beverly  L.  Williams,  10140  Linn 
Station  Road,  Louisville,  KY  40223. 

(1)  Gold  Kist  Inc. 

(2)  244  Perimeter  Center,  Pkwy.  NE., 
Atlanta,  GA  30346 

(3)  244  Perimeter  Center,  Parkway.  NE., 
Atlanta,  GA  30346 

(4)  G.H.  Glover,  244  Perimeter  Center 
Parkway  NE.  Atlanta.  GA  30346 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  87-«879  Filed  3-27-«7:  8:45  am) 

BILUNQ  CODE  7035-01-M 

[Ex  Parte  No.  290  (Sut>-No.  2)] 
Railroad  Cost  Recovery  Procedures 

agency:  Interstate  Commerce 
Comn^ission. 


ACTION:  Notice  of  approval  of  rail  cost 
adjustment  factor  and  decision. 

SUMMARY:  The  Commission  has  decided 
to  approve  the  cost  index  and  RCAF 
filed  by  the  Association  of  American 
Railroads  (AAR)  under  the  procedures 
of  Ex  Parte  No.  290  (Sub-No.  2).  Railroad 
Cost  Recovery  Procedures.  Application 
of  the  index,  as  adjusted  for  fourth 
quarter  1986  forecast  error,  provides  for 
a  second  quarter  1987  RCAF  of  1.068. 
Since  there  is  a  bank  of  credits  sufficient 
to  offset  any  increase  in  maximum 
RCAF  rate  levels  maximum  adjusted 
base  rates  may  not  exceed  the  current 
ceiling  of  1.057.  No  rate  actions  are 
ordered.  ; 

DATE  Effective  April  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Bono,  (202)  27&-7354. 

SUPPLEMENTARY  INFORMATION:  By 

decision  served  January  2. 1985  (50  FR 
87,  January  2, 1985)  we  outlined  the 
procedures  for  the  calculation  of  the  all 
inclusive  index  of  railroad  input  costs 
and  the  methodology  for  the 
computation  of  the  RCAF.  These 
procedures  replaced  an  interim 
methodology  which  was  formerly  used.     ' 
AAR  is  required  to  calculate  the 
forecasted  index  on  a  quarterly  basis 
and  submit  it  on  the  fifth  day  of  the  last 
month  of  each  calendar  quarter. 

We  have  reviewed  AAR's 
calculations  of  the  index  for  the  second 
quarter  of  1987  and  find  that  these 
calculations  comply  with  the  rules. 

In  our  decision  served  December  27,    - 
1985,  we  restated  a  lump  sum  payment 
to  certain  members  of  the  United 
Transportation  Union  by  amortizing  it 
over  the  life  of  the  present  union 
contract  with  interest  calculated  using      ' 
the  three-month  Treasury  Bill  rate.  We 
instructed  AAR  to  continue  this 
calculation  by  amortizing  the  principal 
balance  over  the  remaining  quarters 
using  a  three-month  Treasury  Bill  i 

interest  rate  available  seven  days  prior 
to  the  submission  date  of  the  quarterly 
index.  A  new  contract  with  the 
American  Train  Dispatchers 
Association  has  become  effective  during 
the  first  quarter  of  1987.  This  contract 
also  contained  a  lump  sum  provision. 
We  have  verified  the  calculation  of  this 
and  other  lump  sum  payments  and  find 
that  they  comply  with  our  instructions.  , 

Our  decision  served  September  19, 
1986  requested  AAR  to  quantify  the 
effect  of  new  labor  contract  conditions 
on  the  wage  rates  used  in  the  labor 
portion  of  the  index.  Since  that  time 
AAR  has  established  a  special 
committee  to  quantify  the  effect  o'  work 
rule  savings  on  the  hourly  wage  rate 
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which  is  the  major  component  of  the 
labor  index.  The  committee  has 
conducted  a  survey  of  AAR  member 
railroads  and  quantified  several 
additional  work  rule  savings.  The  results 
of  that  survey  are  reflected  in  a  second 
quarter  1987  reduction  of  21.9  cents  in 
the  hourly  wage  rate. 

AAR  has  also  included  a  wage 
increase  adjustment  for  exempt 
employees  (those  not  covered  by  either 
an  expired  labor  contract  or  a  current 
one)  as  a  part  of  its  second  quarter 
submission.  The  adjustment  was 
calculated  using  a  weighted  average  of 
the  increases  (including  lump  sums  and 
less  work  rule  savings)  granted  to 
employees  who  had  signed  new 
contracts.  The  calculation  of  non-union 
staff  wage  increases  on  the  above  basis 
complies  with  our  rules  served  January 
2, 1985  and  it  is  appropriate  to  include 
those  increases  in  the  index. 

We  find  the  RCAF  for  the  second 
quarter  of  1987  to  be  1.068.  This  figure 
was  calculated  by  adjusting  the 
preliminary  second  quarter  1987  RCAF 
for  the  fourth  quarter  1988  forecast  error. 
Since  there  is  a  bank  of  credits  sufficient 
to  offset  any  increase  in  maximum 
RCAF  rate  levels,  adjusted  base  rates 
may  not  exceed  the  current  ceiling  of 
1.057.  No  rate  actions  are  ordered. 

The  indices  and  RCAF  derived  from 
AAR's  second  quarter  1987  calculations 
are  shown  in  Table  A  of  the  Appendix 
to  this  decision.  The  adjustment  for 
fourth  quarter  1986  forecast  error  is  also 
shown  in  Table  A.  Table  B  shows  the 
fourth  quarter  1986  index  and  RCAF 
calculated  on  both  an  actual  basis  and  a 
forecasted  basis  for  comparative 
purposes.  Table  C  shows  our  calculation 
of  the  bank  credits  (including  the 
application  of  an  opportunity  cost 
adjustment)  used  to  offset  increases  in 
the  RCAF. 

Finally,  we  observe  that  since  the 
published  second  quarter  1987  RCAF  of 
1.068  is  higher  than  the  current 
maximum  RCAF  rate  level  of  1.057,  the 
bank  of  credits  will  be  reduced  slightly. 
If  the  published  quarterly  RCAF  level 
remains  above  1.057  in  future  quarters 
further  reductions  in  the  bank  will  occur. 
We  will  continue  to  calculate  the  size  of 
the  bank  of  credits  and  include  that 
information  in  each  quarterly  decision 
as  long  as  there  are  any  remaining 
credits. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proceeding  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdensome  rate 
increase  procedure. 


Authority:  49  U.S.C.  10321. 10707a,  5  U.S.C. 
553. 

Decided:  March  17, 1987. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley  Commissioners 
Sterrett,  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Noreta  R.  McGee, 
Secretary. 

Table  A.— Ex  Parte  No.  290  (Sub-No.  2) 

[AH  Inchitive  Index  o)  Railroad  Input  Costs! 


Line  No  and  inde«  coniponent 

1985 

woights 

(par- 

cent) 

Firsi 
guar 

ler 

1987 
fore- 
cast 

Sec- 
ond 
quar- 
ter 

1987 
fore- 
cast 

1 .  LatMT 

^  Fuel 

48.6 
9.7 
7.6 
9.0 
87 
16.4 
100.0 

163.3 
49.2 
102.9 
145.1 
117.0 
121.3 
1351 
129.5 

1.071 

(.009) 
1.062 

163.7 
51  6 

3  Matenals  and  Supplies..   

4  Equipment  Rents „ 

5  Depreciation 

98.2 
139.6 

lies 

6  Other  Items  '    

122  3 

7.  Weigmed  Average.- „..„ 

8.  Linked  Index  < „ 

134.8 
129.2 

9    Preliminary  Rail  Cost  Adjust- 
ment  Factor'    (10/1/82=100) 

120  9 

1  069 

10.  Ad(ustment  lor  Fourth  Quarter 
1986  Forecast  Error* 

(001) 

11.  First  Quarter  1987  RCAF 

1  068 

'  other  items  are  a  comtiination  of  Purchased  Services. 
Casualties  and  Insurarwe,  General  ana  Administrative.  Otiw 
Taxes  and  Loss  and  Damage,  ail  of  anNch  are  measured  by 
the  Producer  Pnce  Index  tor  industnai  Commodities,  less 
Fuel  and  Related  Products  srxj  Power 

■  UrMmg  is  necessitated  by  a  onange  to  1 985  weights 
beginning  with  vne  lourth  quarter  1986  The  follo«»ng  formula 
was  used  for  the  third  quarter  1 986  index 


2nd 

Quarter 
1987  Index 

(1985 
Weights) 

1st  Quarter 
1987  Index 

(1985 
Wetghts) 


1st 
quarter 
1987 
Index 
(LmKed 
Index) 


Unkad 


(1980 
Wenhts  to 

1985 
Weights) 


134  6 

135.1  ' 


-  X  129.5  =  129.2 


'  The  denominator  was  rebased  to  an  October  1.  1982 
level  in  accordance  with  the  requirements  of  Itie  Staggers 
Ran  Act  of  1980 

*  Fourth  quarter  1 366  forecast  error  adiustment  is  calculat- 
ed as  loNows: 


1.  Fount)  quarter  1966  RCAF  calculaled  usmg  fore- 
casted data 1.044 

2.  Fourth  quarter  1986  RCAF  calculated  usmg  actual 

data 1.043 

3  Diflerence  (line  1  minus  lirte  2).  Since  the  actual 
fourth  quarter  1986  RCAF  was  lower  than  the 
forecast  the  difference  will  be  subtracted  from  the 
second  quarter  1987  preliminary  RCAF 001 


Table  B.— Ex  Parte  No.  290  (Sub-No.  2) 

[Ckxnpanson  of  Fourth  Quarter  1986  Index— Calculaled  on 
Both  a  Forecasted  and  an  Actual  Base] 


Line  No.  and  index  component 


1. 

2  Fuel 

3  Matenals  and  Suppkert.. 

4  Equipment  Rents 

5  Depreoakon 

6  Other  Items 

7  Weighted  Average 

8.  Linked  Index 

9.  Rail  Cost  Adjustment  Factor.. 


1965 
weights 
(per- 
cent) 


48.6 
97 
76 
9.0 
8.7 
164 
100.0 


Fourth 
quar- 
ter 
1966 
fore- 
cast 


156.2 
49^ 
104.2 
145.6 
117.2 
1209 
131.7 
126.2 
1.044 


Fourth 
quar- 
ter 
1986 


1562 
48.2 
1042 

145  0 
116  3 
121.4 
131.6 
1261 
1.043 


<  For  comparative  purposes  only,  an  RCAF  for  ttte  fourth 
quarter  1986  has  t>een  cateulaied  usmg  actual  data.  The 
pubkshed  RCAF  for  ttie  fourth  quarter  1986  was  computed 
usmg  forecasted  data. 


Table  C— Ex  Parte  No.  290  (Sub-No.  2) 

[Cakxjiation  of  RCAF  Credits  and  Application  of  Opportunity 
Cost  AdiustntenO 


1  Bank  of  RCAF  credits  12-31-86 

2  Maximum  RCAF  rate  level,  first  quarter  1967 

3.  Pubkshed  RCAF  hrst  quarter  1967 

4.  Ftoduction  (  )  or  addrtxyi  to  tiank  of  credits  for 
first  quarter  1987  (ijne  1   minus  kne  4.) 

5  Bank  of  RCAF  credMs  3-31-87  (Line  1.  mnue 
Line  4.) 

8.  Fkst  quafler  aNowanca  for  opportunity  cost 
(Three-month  Treasury  Bill  rate  lor  sale  of  2-23- 
87  (5.4  percent)  divided  by  4) 

7  Bank  of  RCAF  credits  3-31-87  adiusted  for 
opportunity  cost  (kne  5  »  (10  -i-  Line  6)).... 


-i. 


.100 
1.057 
1.062 

(.005) 

095 

1.351» 
096 


[FR  Doc.  87-6430  Filed  3-27-87;  8:45  am] 

BtLUNG  CODE  7035-01-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 

Operating  Guidelines  Regarding  the 
Child  Protection  Act;  Public  Availability 

agency:  Copyright  Office,  Library  of 
Congress. 

action:  Notice  of  public  availability  of 
guidelines. 

The  Copyright  Office  has  prepared 
operating  guidelines  to  assist  the  staff  in 
applying  the  Child  Protection  Act,  title 
18  U.S.C.  2251-2255  in  processing  claims 
to  copyright  pursuant  to  title  17  United 
States  Code.  These  Guidelines  are 
available  for  public  inspection  and 
copying  in  the  Public  Office  of  the 
Copyright  Office,  Room  LM-401  of  the 
James  Madison  Memorial  Building  of  the 
Library  of  Congress,  First  Street  and 
Independence  Avenue,  SE..  Washington. 
DC. 
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Dated:  March  20, 1967. 
Ralph  Oman, 

Register  of  Copyrights. 

Approved  by: 
Daniel ).  Boontln, 

The  Librarian  of  Congress. 

IFR  Doc.  87-6916  Filed  3-27-87;  &45  am] 

8ILUMG  C00£  14tO-07-M 


Policy  Decision:  Enforcement  of 
Conflicts  of  Interest  Policies 

agency:  Copyright  Office.  Ubrary  of 
Congress. 

action:  Notice  of  policy  decision. 

summary:  The  Copyright  Office  has 
recently  issued  an  internal  policy 
statement  to  the  Staff  reaffirming  the 
application  of  Library  of  Congress 
regulations  that  prohibit  staff  from 
engaging  in  certain  kinds  of  outside 
employment.  The  general  purposes  of 
the  Library  of  Congress  regulations  is  to 
avoid  conflicts  of  interest,  both  apparent 
and  real,  between  an  employee's  duty  to 
his  or  her  government  employer  and  the 
duty  to  an  outside  client  or  principal. 
The  rules  also  prevent  corruption  and 
abuses  of  inside  information. 

Although  the  policy  statement  is  an 
internal,  personnel  document  not 
required  to  be  made  available  to  the 
public,  the  Copyright  Office  hereby 
notifies  the  public  of  one  way  in  which 
the  internal  policy  will  be  enforced.  The 
Office  will  refuse  to  process  any 
application,  document,  letter,  or  other 
request  if  either  (1)  it  is  signed  by  an 
employee  of  the  Office  as  paid  agent  for 
another  person,  or  (2)  the  Office  has 
reason  to  believe  that  a  Copyright  Office 
employee  has  participated  in  providing 
a  copyright-related  service  for  monetary 
value.  In  such  cases,  the  appUcation, 
document,  letter,  or  other  request  will  be 
returned  to  the  copyright  claimant  with 
an  explanation  of  the  Office's  conflicts 
of  interest  pohcy.  The  claimant  will  be 
asked  to  resubmit  the  item  without  any 
paid  or  remunerated  assistance  from  a 
Copyright  Office  employee  as  agent. 

Dated:  March  17, 1967. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved  by: 
Daniel ).  Boorstin, 

The  Librarian  of  Congress. 

|FR  Doc.  87-6915  Filed  3-27-87;  8:45  am] 

BIU.INO  COOE  141(M>7-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (87-30)1 

NASA  Advisory  Coufid)  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee. 
DATE  AND  TIME:  April  15, 1987,  8:30  a.m. 
to  4:30  p.m. 

address:  National  Aeronautics  and 
Space  Administration,  Federal  Building 
lOB,  Room  425,  600  Independence 
Avenue,  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Joanne  O.  Teague,  Office  of 
Aeronautics  and  Space  Technology. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546, 
202/453-1887. 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Space  Systems  and  Technology 
Advisory  Committee  was  established  to 
provide  overall  guidance  and  direction 
to  the  space  research  and  technology 
activities  in  the  Office  of  Aeronautics 
and  Space  Technology  (OAST).  The 
Committee,  chaired  by  Mr.  Norman 
Augustine,  is  comprised  of  20  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  50  persons  including  the 
Committee  members  and  other 
participants). 

Type  of  meeting:  Open. 
Agenda 
April  15, 1987 

8:30  a.m. — Opening  Remarks. 

9  a.m. — Discussion  of  Agency  Strategic 
Planning. 

10  a.m.— Briefing  on  Long-Range  Space 
Technology  Plans. 

1  pjn. — University  Space  Engineering 

Program  Plans. 
1:30  p.m.— Ad  Hoc  Team  Reports. 

3  p.m. — Discussion  of  Action  Summary 
from  SSTAC /Aerospace  Research  and 
Technology  Subcommittee  meeting. 

4  p.m. — Summary  Session. 
4:30  p.m.— Adjourn. 

Richard  L.  Daniels, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administfotion. 

March  19, 1987. 

[FR  Doc.  87-6880  Filed  3-27-87;  6:45  am] 

BIUJNQ  CODE  7$1(M>1-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Arctiaeometry 
(Anthropology  Program);  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Archaeometry 
(Anthropology  Program). 

Dale  h  Time:  April  13, 1987;  9:00  ajn.-5:00 
p.m. 

Place:  National  Science  Foundation,  1800  G 
Street,  NW.,  Room  628,  Washington.  DC 
20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  )ohn  Yellen.  Program 
Director,  Anthropology  Program,  Room  320, 
National  Science  Foundation,  Washington, 
DC  20550:  (202)  357-7804. 

Purpose  of  meeUng:  To  provide  advice  and 
recommendations  concerning  support  for 
archaeometry. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries,    , 
and  personal  information,  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
March  23. 1987.  I 

(FR  Doc.  87-6843  Filed  3-27-S7:  8:45  am) 

BILUNG  COOE  7S$5-«1-M 


Earth  Sciences  Proposal  Review  Panel; 
Meeting 


The  Nationel  Science  Foundation 
announces  the  following  meeting: 

Name:  Earth  Sciences  Proposal  Review 
Panel. 

Date:  April  8,  9  and  10. 1987. 

Time:  8:00  a.m.  to  5flO  p.m.  each  day. 

Place:  The  National  Science  Foundation, 
Room  543, 1800  G  Street,  NW.,  Washington, 
DC  20550. 

Ttpe  of  meeting:  Closed. 

Contact  person:  Dr.  |ames  Fred  Hays. 
Division  Director,  Earth  Sciences,  Room  602. 
National  Science  Foundation,  Washington. 
DC  20550  Telephone:  (202)  357-7958. 

Summary  minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Earth  Sciences. 

Agenda:  To  review  and  evaluate  pcseardi 
proposals  and  projects  as  pari  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 


(6)  of  5  U.S.C.  522b(c).  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 
March  23. 1987. 

[FR  Doc.  87-6844  Filed  3-27-87;  8:45  am] 

BILUNO  CODE  7SS&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317  and  50-318] 

Baltimore  Gas  and  Electric  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Regulatory' 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-53 
and  DPR-e9  issued  to  the  Baltimore  Gas 
and  Electric  Company  (the  Hcensee],  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant.  Unit  Nos.  1  and  2.  located 
in  Calvert  County,  Maryland. 

The  proposed  amendments  would 
decrease  the  frequency  of  performance 
of  the  steam  generator  (SG)  tube 
inservice  inspections  (ISI)  by  modifying 
the  Units  1  and  2  Technical 
Specifications  (TS)  Surveillance 
Requirements  4.4.5.3.a  and  b. 

Currently  TS  4.4.5.3.a  requires  that 
subsequent  ISI's  be  performed  at 
intervals  of  not  less  than  12  nor  more 
than  24  calendar  months  after  the 
previous  inspection.  This  application 
proposes  to  change  the  SG  tube  ISI 
frequency  to  at  least  once  per  refueling 
interval  where  a  refueling  would  be 
defined  as  24  months.  In  addition,  the 
interval  between  performances  of 
consecutive  SG  tube  ISI's  could  be 
extended  by  6  months  to  a  total  interval 
of  30  months  as  long  as  the  combined 
time  interval  for  three  consecutive  ISI 
intervals  does  not  exceed  78  months. 
Currently,  this  combined  interval  cannot 
exceed  72  months. 

This  application  also  proposes  to 
modify  the  SG  tube  ISI  frequency 
requirement  of  TS  4.4.5.3.b  by  making 
this  requirement  only  applicable  to  any 
Category  C-3  results  for  SG  tube  ISI's 
conducted  at  40-month  intervals.  The  40- 
month  interval  is  permitted  by  TS 
4.4.5.3.8  when  two  consecutive  ISI's 
demonstrate  that  no  further  or  new  tube 
degradation  has  occurred.  This 
application  additionally  proposes  the 
extension  of  the  TS  4.4.5.3.b  required 
punitive  inspection  frequency  to  at  least 
once  per  refueling  interval.  "The  refueling 
interval  (24  months)  may  be  extended 
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by  6  months  over  one  ISI  interval  (total 
of  30  months)  as  well  as  6  months  over 
three  consecutive  ISI  intervals 
(combined  total  of  78  months). 

Currently,  the  inspection  frequency 
requirement  of  TS  4.4.5.3.b  is  applicable 
to  all  ISI's,  regardless  of  the  interval  at 
which  they  were  performed,  if  that  ISI 
required  a  third  sample  inspection 
whose  results  were  Category  C-3.  The 
current  punitive  inspection  frequency 
required  is  at  least  once  per  20  months 
with  no  extensions  permitted.  This 
requirement  is  more  restrictive  than  the 
normal  SG  tube  ISI  frequency  of  up  to  24 
months.  The  proposed  punitive  ISI 
frequency  is  identical  to  the  proposed 
normal  ISI  frequency.  For  each,  the  ISI 
interval  may  be  extended  up  to  30 
months. 

The  proposed  TS  revision  is  in  partial 
response  to  the  licensee's  application  for 
amendments  dated  October  17, 1986. 
The  remaining  issues  associated  with 
the  October  17, 1986  application  will  be 
addressed  in  separate  actions. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  April  29. 1987,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner  s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Ser\'ice  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Ashok  C.  Thadani: 
(petitoner's  name  and  telephone 
number),  (date  petition  was  mailed), 
(plant  name),  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
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Commission,  Wasningion,  ui^  ^iussS, 
and  to  D.A.  Brtine,  Jr.,  Genral  Counsel, 
Baltimore  Gas  &  Electric  Company,  P.O. 
Box  1475,  Baltimore.  Maryland  21203. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  October  17. 1986 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW..  Washington, 
DC  and  at  the  Calvert  County  Library, 
Prince  Frederick.  Maryland. 

Dated  at  Bethesda.  Maryland,  this  23rd  day 

of  March  1987. 

For  the  Nuclear  Re^lalory  Commission. 
Ashofc  C  Thadani 

Director,  PWR  Project  Directorate  *8, 

Division  of  PWR  Liceming-B. 

[FR  Doc.  87-6646  Filed  *-27-«7;  8:45  amj 

BtLUNQ  COM  7S*0-01-« 


[Docket  No.  50-341;  FERMI-2] 

Detroit  Edison  Co.,  Wotvering  Power 
Supply  Cooperative  Inc.;  Withdrawal  of 
Application  for  Amendment  to  Facility 
cWating  License  NPF-43 

The  United  States  Nuclear  Regulatory 
Commission  (Commission  or  the  NRC) 
has  granted  the  request  of  the  Detroit 
Edison  Compnay  (DECo  or  the  licensee) 
for  wihdrawal  of  part  of  an  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF-43  for 
Fermj-2  located  in  Monroe  County, 
Michigan.  The  Commission  issued  a 
Notice  of  Consideration  of  Issuance  of 
Amendment  which  was  published  in  the 
Fedwal  Register  on  October  22, 1986  (51 
FR  37508). 

By  letter  dated  January  29. 1987,  the 
licensee  withdrew  a  portion  of  the 
appUcation  for  the  amendment 
requested  on  June  19, 1986,  and 
supplemented  on  July  31, 1988.  The 
licensee  submitted  a  proposed  license 
amendment  which  would  have  extended 
the  required  date  for  submittal  of  the 
Detailed  Control  Room  Design  Review 
(DCRDR)  summary  report. 

The  DCIUJR  summary  report  was 
submitted  with  the  letter  dated 
November  30, 1986,  as  required  in 
Operating  License  No.  NPF-43. 
Attachment  2.  Item  1(a).  Hence,  the 


proposed  portion  of  the  license 
amendment  is  not  needed. 

For  further  details  see  the  application 
for  amendment  dated  June  19, 1986,  and 
July  31, 1B86,  the  licensee's  letter  dated 
January  29, 1987,  withdrawing  a  portion 
of  the  application.  All  of  these 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  at  1717  H  Street  NW., 
Washington.  DC  20555  and  at  the 
Monroe  County  Library  System.  3700 
South  Custer  Road.  Monroe.  Michigan 
48161. 

Dated  dl  Bethesda.  Maryland,  this  23rd  day 
of  Mardi  1987. 

Elinor  G.  Adenaam, 

Director.  B  WR  Project  Directorate  No,  3 

Division  afBWR  Licensing. 

[FR  Doc  87-8947  Filed  »-27-87: 8:45  amJ 

BtLUtM  COK  76M-«HM 


(Docket*  No*.  50-259/260/296] 

Tennssw  Valley  Authority; 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operat{r>g 
Licenses 

The  US.  Nuclear  Regulatory    • 
Commission  (the  Commission)  has 
granted  fte  request  of  Tennessee  Valley 
Authority  (the  licensee)  to  withdraw  its 
January  20, 1988  application  for 
proposed  amendments  to  Facility 
Operating  Licenses  Nos.  DPR-33.  DPR- 
52  and  IX>R-68  for  the  Browns  Ferry 
Nuclear  Plant.  Units  1.  2,  and  3  located 
in  Limestone  County,  Alabama.  The 
proposed  amendments  would  have 
revised  the  Technical  Specifications 
relating  to  the  requirement  for  taking 
milk  samples.  The  Commission  issued  a 
Notice  of  Consideration  of  Issuance  of 
Amendments  published  in  the  Federal 
Register  on  March  28. 1986  (51  FR 
10470).  By  letter  dated  January  20, 1987 
the  licensee  withdrew  its  application  for 
the  proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  apphcation  for 
amendments  dated  January  30, 1986  and 
(2)  the  licensee's  letter  dated  January  20, 
1987,  withdrwing  the  appUcation  for 
license  amendments.  The  above 
documeots  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  and  at  the  Local  Public 
Document  Room  in  the  Athens  Public 
Library,  South  and  Forrest,  Athens, 
Alabama  35611. 

Dated  this  9th  day  of  February,  1987. 


For  the  Nucicar  Kegulatory  Commission. 

Daniel  R.  MuUer. 

Director.  BWR  Project  Directorate  *Z 
Division  of  BWR  Licensing. 

(FR  Doc.  87-6948  Filed  3-27-87;  8:45  amJ 

BILUNO  COOK  7tl».«MI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Retease  No.  24239;  FH*  No.  SR-NYSE-87- 
07] 

Self-Regulatory  OrgwUzations;  Filing 
and  Sunrtmary  Effectiveness  of 
Proposed  Rule  Change  by  Mew  Yoric 
Stock  Exchange,  Inc.;  2V^  point  strike 
price  intervals  in  NYSE  Composite 
Index  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s|b)(l).  notice  is  hereby 
given  that  on  March  18. 1987.  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  U, 
and  III  below.  The  Conunission  is  | 

publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizadon's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Last  August  the  Exchange  amended 
Rule  703.30  to  provide  for  ZVt  point 
strike  price  intervals  for  NYSE 
Composite  Index  Options.  [See  SR- 
NYSE-86-25.  as  amended  by  the  August 
27, 1986  letter  to  Jonathan  G.  Katz, 
Secretary,  SBC,  &om  James  E.  Buck, 
Secretary.  NYSE  (the  'Temporary  Rule 
Change")  and  Securities  Exchange  Act 
Release  No.  23618  (September  12. 1986).) 
The  Temporary  Rule  Change  contains  a 
"sunset"  provision  effective  upon  the 
March  expiration.  The  proposed  rule 
change  extends  the  "sunset"  to  May  17 
(i.e.,  the  May  expiration). 

IL  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change         i 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  A.  B,  and  C 
below. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Piease  see  Exhibit  1  to  SR-NYSE-ee- 
25. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Please  see  Exhibit  1  to  SR-NYSE-a6- 
25. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  NYSE  did  not  submit  this  filing  to 
its  members  for  comments,  however,  see 
Exhibit  1  to  SR-NYSE-a6-25  concerning 
any  comments  received  on  the  original 
establishment  of  the  2V^  point  strike 
price  intervals. 

///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  far 
Commission  Action 

The  Exchange  requests  that  the 
Commission  summarily  approve  the 
proposed  rule  change  pursuant  to 
section  19(b)(3)(B)  of  the  Act.  The 
Exchange  currently  has  trading  NYSE 
Composite  Index  Options  contracts  with 
"2  Vi  point**  strike  prices.  Summary 
approval  will  permit  these  contracts  to 
continue  trading,  and  permit  the 
Exchange  to  open  new  contracts  with 
"2V2  point"  strike  prices,  pending  the 
Exchange's  filing  of  a  proposed  rule 
change  making  the  amendments  to  Rule 
703.30  permanent  The  Exchange 
anticipates  making  that  filing  shortly. 

The  Commissioa  believes  that 
summary  effectiveness  is  necessary  to 
enable  the  Exchange  to  continue  the 
pilot  program  without  interruption  while 
it  prepares  to  file  for  permanent 
approval  of  2Vi  point  strike  price 
intervals  in  its  Composite  Index 
Options.  The  proposed  rule  change  will 
provide  continuity  to  investors  in  this 
class  of  options  and  will  thereby  assist 
in  the  loaintenance  of  fair  and  orderly 
markets.  Accordingly,  the  foregoing  rule 
change  has  been  put  into  effect 
summarily,  pursuant  to  section  19(b)(3) 
of  the  Act  At  any  time  within  sixty  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  (he 
purposes  of  the  Act. 

SecHon  19(b)(3)(B)  of  the  Act  requires 
that  any  proposed  rule  change  put  into 
effect  summarily  shaD  befiled  promptly 


thereafter  in  accordance  with  the 
provisions  of  section  19(b)(1)  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  20, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regotation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
March  20. 1967. 
[FR  Doc.  87-6881  Filed  3-27-87;  8:45  am) 

BIUMG  CODE  KnO-01-M 


SMALL  BUSINESS  ADMINTSTRATION 

Reporting  and  Recordkeeping 
Requireioeats  Under  OMB  Review 

ACTION:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  reqairements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
on  or  before  April  29. 1987.  If  you  intend 
to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  cleen-ance  (S.F. 
83),  supporting  statement  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 


Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  (NFORMATtON  CONTACT: 

Agency  Clearance  Officer  Elizabeth  M. 

Zaic,  Small  Business  Administration, 

1441  L  Street  NW.,  Room  200, 

Washington.  DC  20416.  Telephone: 

(202)  663-^623 
OMB  Reviewer:  Robert  Neal  Office  of 

Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget 

New  Executive  Office  Building. 

Washington,  DC  20503,  (202)  395-7340. 

Title:  Statement  of  Personal  History. 

Frequency:  Each  time  assistance  or 
temporary  office  employment  is  applied 
for. 

Description  of  Respondents:  This  form 
is  used  to  collect  information  needed  to 
make  character  determinations  with 
respect  to  applicants. 

Annual  Responses:  87,10a 

Annual  Burden  Hours;  7.258. 

Type  of  Request  Extension. 
Elizabeth  M.  Zaic. 

Deputy  Director,  Office  of  Administrative 
Services  Smaii  Business  Administration. 
March  25, 1987. 
[FR  Doc.  87-0852  FiJed  3-27-87;  8:45  am] 

nujNQ  cooe  m»s-oi-m 


Region  VI  Advisory  Councii;  Public 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  New  Orleans,  will  hold  a  public 
meeting  at  2:00  p.m.  Thursday,  April  23. 
1987,  at  the  Sheraton  Hotel,  4728 
Constitution  Avenue — near  I-IO  at 
College  Drhre.  Room  254,  Baton  Rouge. 
Louisiana  70808,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present 

For  further  information,  write  or  call 
Robert  J.  Crochet  District  Director,  U.S. 
Small  Business  Administration,  1661 
Canal  Street  Suite  2000,  New  Orleans, 
Louisiana  70112-2990,  (504)  580-2744. 
Jean  M.  Nowsk, 

Director.  Office  of  Advisory  Councils. 
March  24, 1987. 
[FR  Doc.  87-8847  Filed  3-27-87;  8:45  ami 
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Region  VI— Advisory  CoancH;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  [>allas.  Texas,  will  hold  a  pijblic 
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meeting  at  9:00  a.m.,  on  Thursday,  May 
7, 1987  at  Dallas  County  Community 
College  District,  701  Elm  Street,  Dallas, 
Texas,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
James  S.  Reed,  District  Director,  U.S. 
Small  Business  Administration,  1100 
Commerce,  Room  3C36,  Dallas,  Texas, 
75242,  telephone  (214)  767-0600. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
March  24, 1987. 
IFR  Doc.  87-6848  Filed  3-27-87:  8:45  am] 

BILUNG  COOC  M2S-01-M 


Mid-Atlantic  Regional  Advisory 
Council;  Public  Meeting 

The  Small  Business  Administration 
Regional  Advisory  Council  of  the  Mid- 
Atlantic  Region  of  SEA  will  hold  a  joint 
public  meeting  beginning  Thursday, 
April  30, 1987  at  12:00  Noon  at  the 
Cliffside  Inn,  located  on  Route  340  one 
mile  west  of  Harpers  Ferry.  West 
Virginia  to  discuss  such  business  as  may 
be  presented  by  members,  the  staff  of 
the  U.S.  Small  Business  Administration 
and  others  attending. 

For  further  information,  write  or  call 
Robert  H.  Miller,  Regional 
Administrator,  U.S.  Small  Business 
Administration,  One  Bala  Cynwyd 
Plaza,  West  Lobby,  Bala  Cynwyd,  PA 
19004  or  phone  (215)  596-5901. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
March  24. 1987. 
[FR  Doc.  87-6846  Filed  3-27-87:  8:45  am) 

BILUNG  COOE  M25-01-M 


DEPARTMENT  OF  STATE 

Advisory  Committee  to  the  United 
States  National  Section  of  the  Inter- 
American  Tropical  Tuna  Commission; 
Partially  Closed  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  Pub.  L.  92-463,  that  a 
meeting  of  the  Advisory  Committee  to 
the  United  States  National  Section  of 
the  Inter-American  Tropical  Tuna 
Commission  will  be  held  on  April  22, 
1987  from  9:00  a.m.  to  4:30  p.m.  in  the 
auditorium  of  the  Southwest  Fisheries 
Center  of  the  National  Marine  Fisheries 
Service  at  8604  La  JoUa  Shores  Drive,  La 
Jolla,  California.  The  Advisory 
Committee  meets  annually  to  discuss 
the  conservation  and  management  of 
tuna  fisheries  in  the  eastern  Pacific 
Ocean  and  I'  S.  preparations  for 
meetings  of  the  Inter-American  Tropical 


Tuna  Commission.  The  44th  meeting  of 
the  lATTC  is  scheduled  for  May  5-7, 
1987  in  Panama  City,  Panama. 

The  morning  session  will  be  open  to 
the  public  and  the  public  may 
participate  in  the  discussions  subject  to 
the  instructions  of  the  Committee  Chair. 
Subjects  to  be  discussed  include  an 
evaluation  of  the  1986  fishery 
experience,  assessment  of  tuna  stocks,  a 
preliminary  outlook  for  the  1987  fishery, 
and  th^  lATTC  tuna-porpoise  program. 

The  Advisory  Committee  will  meet  in 
closed  session  on  the  afternoon  of  April 
22.  At  this  session,  documents  classified 
in  accordance  with  Executive  Order 
12356  of  April  12, 1982  will  be  circulated 
and  discussed  and  matters  will  be 
considlered  which  the  public  interest 
requires  be  withheld  from  disclosure. 
Accordingly,  a  determination  has  been 
made  to  close  this  session  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  I,  8.10(d) 
and  5  U.S.C.  552b  (c)(1)  and  (c)(9). 

Reqvests  for  further  information  on 
the  meeting  should  be  directed  to  Brian 
Hallman,  OES/OFA,  Room  5806. 
Department  of  State.  He  may  be  reached 
by  telephone  at  (202)  647-2335. 

Dated:  March  18, 1987. 
Edward  E.  Wolfe, 

Deputy  Assistant  Secretary  for  Oceans  and 

Fisheries  Affairs. 

[FR  Doc.  87-6837  Filed  3-27-87:  8:45  am) 

WUJNG  COOE  4710-09-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  Marcti 
20, 1967 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408, 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44739  R-1  ft  R-2 

Parties:  Members  of  International  Air 
Transport  Association. 
Date  Filed:  March  17, 1987. 
Subject:  Increase  ex-Australia  Rates. 
Proposed  Effective  Date:  May  1. 1987. 

Dockfll  No.  44743  R-1  ft  R-2 

Partes:  Members  of  International  Air 
Transport  Association. 

Data  Filed:  March  18, 1987. 

Subject:  Ex-Scandinavian  Rate 
Increases. 

Proposed  Effective  Date:  April  1. 1987. 

Docket  No.  44744  R-1— 2 

Parties:  Members  of  International  Air 
Transport  Association. 
Data  Filed:  March  19, 1987. 


Subject:  1987  Canada-Europe  Rates. 
Proposed  Effective  Date:  April  1, 1987. 

Docket  No.  44745  R-1— R-10 

Parties:  Members  of  International  Air 
Transport  Association. 
Date  Filed:  March  19, 1987. 
Subject:  Mid  Atlantic-Europe  Fares. 
Proposed  Effective  Date:  April  1, 1987. 

Docket  No.  44746  R-1— R-7 

Parties:  Members  of  International  Air 
Transport  Association. 
Date  Filed:  March  19, 1987. 
Subject:  1987  PAC  Resolutions. 
Proposed  Effective  Date:  April  1, 1987. 

Docket  No.  44647  R-1— R-47 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  March  20, 1987. 

Subject:  TCl  Longhaul. 

Proposed  Effective  Date:  May  1. 1987. 
Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
[FR  Doc.  87-6914  Filed  3-27-87;  8:45  am] 

BILUNG  COOE  4•10-6^-M 

Federal  Aviation  Administration 

Certification  Issues  Conference;  Civil 
Powered-Uft  Transport  Category 
Aircraft 

agency:  Federal  Aviation      '"' 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  conference;  change  of 
location. 

SUMMARY:  A  notice  announcing  a 
conference  to  discuss  civil  certification 
issues  for  powered-lift  aircraft  that  may 
arise  from  the  entry  of  such  an  aircraft 
into  the  civil  aviation  system  was 
published  in  the  Federal  Register  on 
February  2, 1987  (52  FR  3192).  Since  that 
notice  was  issued,  the  FAA  has  changed 
the  location  of  the  conference.  The  FAA 
is  also  asking  for  preregistration  of 
conference  attendees.  I'reregistration 
information  and  draft  airworthiness 
criteria  have  been  mailed  to  all  known 
interested  persons.  Persons  who  have     I 
not  received  a  preregistration  package 
by  May  1, 1987,  should  contact  the 
person  listed  under  "For  Further 
Information  Contact." 

DATES:  May  1, 1987:  Last  day  for  receipt 
of  agenda  items  submitted  to  the  FAA 
Rotorcraft  Standards  Staff  to  facilitate 
establishing  the  conference  agenda/ 
special  requirements. 

June  23, 1987:  Conference  will  begin  at 
9  a.m.  (registration  will  begin  at  8  a.m.) 
and  continue  through  succeeding  days 
until  coverage  of  all  issues  is  complete. 
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AOOfMESSES:  The  new  location  for  the 
conference  is  the  Holiday  Inn  North/ 
Conference  Center.  2540  Meacham 
Boulevard,  Fort  Worth,  Texas,  telephone 
(817)  625-9911. 

Agenda  items  may  be  niailed  to  FAA, 
Regulations  Program  \4anagement 
ASW-111.  P.O.  Box  1689.  Fort  Worth, 
Texas,  76101,  or  delivered  to  the  FAA 
Southwest  Regional  Office.  Rotorcraft 
Standards  Staff,  Building  3a  Room  166. 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT. 
For  technical  issues/agenda  items 
contact  Mr.  Jim  S.  Honaker,  Regulations 
Program  Management  ASW-111.  P.O. 
Box  1689,  Fort  Worth,  Texas  76101, 
telephone  (817)  624-6109  or  FTS  734- 
5109. 

For  preregistration  information/ 
special  requirements  contact  Ms.  Debra 
H.  Myers.  Regulations  Program 
Management,  ASW-111,  same  address 
as  above,  telephone  *817)  624-5118  or 
FTS  734-5118. 

SUPPLEMENTARY  INFORMATION: 
Background 

Powered-lift  aircraft  fly  at  the  higher 
speeds  of  conventional  airplanes  and 
may  also  have  a  zero  airspeed  (hover) 
capability.  This  capability  may  be 
provided  by  aircraft  conGguration 
changes  (tilt-wing,  tilt-rotor,  tilt- 
propeller),  by  thrust  vectoring,  by  direct- 
lift  engines,  or  by  other  powered-lift 
concepts.  Powered-lift  aircraft  include 
some  characteristics  of  rotorcraft  and 
some  characteristics  of  airplanes  and.  as 
a  result,  constitute  a  unique  category. 

Several  designs  of  power-lift  aircraft 
are  currently  being  considered  by 
various  industry  and  government 
groups,  and  the  FAA  recently  received 
an  application  for  civil  certification  of 
one  of  the  designs.  In  that  regard,  the 
FAA  is  seeking  the  identification  and 
discussion  of  certification  issues  that 
could  arise  as  a  result  of  the 
development  of  such  a  design. 

Interested  persons  are  invited  to 
identify  issues  for  civil  certification  of  a 
powered-lift  aircraft.  Issues  submitted 
will  be  used  to  prepare  a  formal 
conference  agenda. 

Conference  Procedures 

Persons  who  plan  to  attend  the 
conference  should  be  aware  of  the 
following  procedures  to  facilitate  the 
workings  of  the  conference. 

1.  Registration  will  begin  at  8  a.m.  on 
June  23, 1987. 

2.  Conference  sessions  will  be  open  to 
all  persons  who  register. 

3.  The  FAA  will  consider  all  material 
presented  at  the  conference  by 


participants.  Handout  materials  may  be 
accepted  at  the  difjcretion  of  the 
chairperson;  however,  enough  copies 
should  be  provided  for  distribution  to  all 
conference  participants. 

4.  Statements  made  by  the  FAA  will 
be  made  to  facilitate  discussion  and 
should  not  be  taken  as  expressing  a 
final  FAA  position. 

5.  The  Holiday  Inn  North /Conference 
Center  has  blocked  rooms  for  attendees 
that  identify  themselves  as  FAA 
Powered-Lift  Conference  participants  at 
a  rate  of  $39  per  night.  Room  reservation 
information  is  included  in  the 
preregistration  infomiation  package. 

Issued  in  Fort  Worth,  Texas,  on  March  16, 
1987. 

C.R.  Melugin,  Jr., 

Director,  Southwest  Region. 

|FR  Doc.  87-6925  Filed  3-27-87;  8:45  am) 

BILUNG  CODE  49tO-1»-« 


Radio  Teclucal  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  163 — Anti-Blocldng  Device 
and  Stuck  Microphone  Circuitry  for 
Two-Way  Voice  Communication 
Radios,  Meeting 

Pursuant  to  section  10fa)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  163  on  Anti-Blocking 
Device  and  Stuck  Microphone  Circuitry 
for  Two-Way  Voice  Communication 
Radios  to  be  held  on  April  23-24, 1987, 
in  the  RTCA  Conference  Room.  One 
McPherson  Square,  1425  K  Street,  NW., 
Suite  500,  Washington,  DC,  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Opening  Remarks;  (2) 
Review  of  Committee  Terms  of 
Reference;  (3)  Review  of  Prior  RTCA 
Activities;  (4)  Discuss  Facts  Bearing  on 
the  Problem;  (5)  Establish  Plan  to 
Develop  Criteria  and  Guidance 
Information  for  Methods  to  Eliminate 
Blocked  Frequences;  (6)  Develop 
Committee  Work  Program  and  Schedule; 
(7)  Assignment  of  Tasks;  and  (8)  Other 
Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington,  DC,  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time 


Issued  in  Washington.  DC  on  March  23. 
1987. 
W«ndie  F.  ChapmaH, 

Designated  Officer. 

(FR  Doc.  87-6928  Filed  3-27-87:  MS  am) 

BILUMG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Bank  Secrecy  Act;  Electronic  Filing  of 
Currency  Transaction  Reports 

AGENCY:  Department  of  the  Treasury, 
Office  of  the  Secretary. 

action:  Notice. 

summary:  The  Department  of  the 
Treasury  is  planning  to  conduct  a  pilot 
program  in  which  participating  financial 
institutions  may  report  on  magnetic 
media  currency  transactions  as  required 
by  the  Bank  Secrecy  Act.  Such  magnetic 
media  filing  must  include  all  the 
information  currently  required  to  be 
provided  on  the  paper  forms. 

DATE:  Requests  for  copies  of  the 
specifications  for  participation  in  the 
program,  which  include  the  required 
application  forms,  must  be  submitted  by 
June  15, 1987. 

ADDRESS:  Requests  for  specifications 
should  be  addressed  to  Chief,  Currency 
and  Banking  Division,  Internal  Revenue 
Data  Center,  1300  John  Lodge  Drive, 
Detroit,  Ml  48226,  Attn:  Phyllis  A. 
Goldsworthy,  CTR  Magnetic  Filing 
Coordinator. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  A.  Goldsworthy,  CTR  MagneUc 
Filing  Coordinator,  (313)  226-3293. 

SUPPLEMENTARY  INFORMATION:  Under  a 
provision  of  the  Bank  Secrecy  Act,  31 
U.S.C.  5313.  and  the  regulations 
thereunder,  the  Department  of  the 
Treasury  requires  designated  financial 
institutions  to  file  reports  of  currency 
transactions  over  $10,000  on  a  form 
prescribed  by  the  Secretary  of  the 
Treasury.  31  CFR  103.22  and  103.26(a). 
Until  this  time,  the  only  form  of 
reporting  prescribed  by  the  Secretary 
has  been  paper  filing  on  the  Currency 
Transaction  Report  (IRS  Form  4789). 
However,  Treasury  will  conduct  a  pilot 
program  in  which  participating  financial 
institutions  may  report  currency 
transactions  on  magnetic  media  (tape 
filing).  Interested  financial  institutions 
should  immediately  request  a  copy  of 
specifications  for  participation  from  the 
above  address.  A  fmancial  institution 
may  apply  to  participate  in  the  program 
for  only  some  of  its  branches  or  offices. 
The  non-participating  branches  or 
offices  would  continue  to  file  paper 
Currency  Transaction  Reports  as  usual. 
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flasea  on  me  results  oi  mis  pilot 
program.  Treasury  will  consider 
authorizing  non-paper  filing  of  Currency 
Transaction  Reports  on  a  permanent 
basis  for  those  financial  institutions  that 
wish  to  file  in  this  manner.  We  hope  that 
non-paper  filing  will  provide  cost  and 
other  advantages  to  the  government  and 
participating  financial  institutions. 

Treasury  will  not  furnish  the  software 
required  for  magnetic  media  filing. 
Treasury  will  accept  magnetic  media 
Currency  Transaction  Reports  only  from 
financial  institutions  that  have  applied 
to  participate  in  the  pilot  test  and  whose 
participation  has  been  approved  by  the 
Internal  Revenue  Service  Data  Center, 
Detroit,  Michigan.  Approval  is 
contingent  upon  successful  completion 
of  an  acceptance  test  to  be  administered 
by  the  Data  Center.  Information 
regarding  the  acceptance  test,  including 
the  date  by  which  it  must  be  completed, 
is  contained  in  the  specifications. 

Magnetic  media  reports  filed  during 
the  pilot  program  must  contain  all  the 
information  currently  required  on  paper 
Currency  Transaction  Report  forms  and 
must  be  in  the  format  prescribed  in  the 
specifications.  All  magnetic  media 
submissions  filed  during  the  filing  test 
must  be  accompanied  by  a  transmittal 
document  containing  the  signature  of  an 
official  of  the  financial  institution 
attesting  to  the  completeness  and 
accuracy  of  the  information  transmitted. 

The  magnetic  media  filing  test  will 
merely  affect  the  form  in  which  financial 
institutions  file  Currency  Transaction 
Reports;  requirements  of  31  CFR  Part  103 
will  continue  to  be  applicable  in  their 
entirety  to  participating  financial 
institutions.  The  pilot  test  or  an 
individual  financial  institution's 
participation  in  the  test  may  be 
terminated  at  any  time  at  the  option  of 
Treasury.  At  the  conclusion  of  the  pilot 
program  or  upon  termination  of  a 


financial  institution  from  the  program, 
participants  must  immediately 
recommence  filing  paper  Currency 
Transaction  Reports. 

Dated:  March  18, 1987. 
Francis  A.  Keating,  11, 

Assistant  Secretary  (Enforcement). 
[FR  Doc  87-6864  Filed  3-27-87;  8:45  ami 

BILUNG  CODE  4«10-2S-M 


Internal  Revenue  Service 
[Delegation  Order  No.  223] 
Delegation  of  Authority 

agency:  Internal  Revenue  Service, 

Treasury. 

ACnoii:  Delegation  of  authority. 

summary:  This  delegation  order 
redelegates  to  the  Assistant 
Commissioner  (International)  authority 
to  certify  that  corporations  are  excluded 
from  the  definition  of  "foreign  personal 
holding  company." 

The  text  of  the  delegation  order 
appears  below. 

EFFECTIVE  DATE:  March  26, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Morris,  Chief,  Quality  Review 
Staff,  Room  4415,  950  L'Enfant  Plaza, 
South  SW.,  Washington,  DC  20024,  (202) 
447-1099. 

Gerald  Morris, 

Chief,  Quality  Review  Staff. 

Order  Kg.  223. 

Effective  Date:  March  26. 1987. 

Authority  to  certify  that  corporations  are 
not  foreign  personal  holding  companies  under 
section  552(b)  of  the  Internal  Revenue  Code. 

Pursuant  to  the  authority  vested  in  the 
Commissioner  of  the  Internal  Revenue  by  26 
CFR  1.552-4(a),  there  is  hereby  delegated  to 
the  Assistant  Commissioner  (International) 
the  authority  to  certify  that  certain 


corporations  are  excluded  from  the  definition 
of  a  "foreign  personal  holding  company." 

This  authority  may  be  redelegated  no  lower 
than  Chief.  Quality  Review  Staff, 
Examination  Branch,  Office  of  Compliance. 

To  the  extent  that  authority  previously 
exercised  consistent  with  this  Order  may 
require  ratification,  it  is  hereby  affirmed  and 
ratified. 

Dated:  February  5, 1987. 

Approved! 
)ames  I.  Owens, 

Deputy  Commissioner.  I 

[FR  Doc.  87-6928  Filed  3-27-87;  8:45  am) 

BILUNG  CODE  483(M)1-« 


VETERANS  ADIMINISTRATION 

Advisory  Committee  on  Readjustment 
Problems  of  Vietnam  Veterans;      . 
Meeting  ' 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  April  9  and  10, 
1987,  in  the  Omar  Bradley  Conference 
Room  of  Veterans  Administration 
Central  Office,  810  Vermont  Avene, 
NW.,  Washington,  DC,  20420.  Both 
meetings  will  begin  at  8:00  a.m.  and 
conclude  at  4:30  p.m. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Anyone  having  questions 
concerning  the  meetings  may  contact 
Arthur  S.  Blank,  Jr.,  M.D.,  Director, 
Readjustment  Counseling  Service, 
Veterans  Administration  Central  Office 
(phone  number  (202)  233-3317/3303). 

Dated:  March  18, 1987. 
By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  87-6891  Filed  3-27-87;  8:45  am) 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  Volume  52, 
No.  54,  FR  9005.  Friday,  March  20. 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meeting:  9:30  a.m.  (eastern  time) 
Tuesday,  March  31, 1987. 

CHANGES  IN  THE  MEETING: 

The  meeting  has  been  canceled. 

Item  #2 — Report  on  Commission 
Opecation«40ptioaal)  has  been  rescheduled 
-  focihe  April  6, 1987,  open  portion  of  the 
meeting. 

Item  #3 — Formal  Opinion  Letter  Request 
1;  jm  Congressman  Claude  Pepper  Regarding 
Coverage  under  ADEA  for  Appointed  State 
Court  Judges  will  be  considered  under  the 
Commission's  Regular  Notation  Voting 
Procedure  and  announced  in  accordance  with 
the  Government  in  the  Sunshine  Act  at  the 
April  6, 1987,  Commission  Meeting. 

Closed  portion  of  the  agenda  has  been 
rescheduled  April  6, 1987. 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748 

This  Notice  Issued  March  26. 1987. 

Dated:  March  26, 1987. 
lohnnie  L.  (ohnson,  Jr., 
Attorney  Advisor.  Executive  Secretariat. 
|FR  Doc.  87-7013  Filed  3-26-87;  2:28  pmj 
bilung  cooe  67s0-06-m 

equal  employment  opportunity 

commission 

"federal  register"  citation  of 
PREVIOUS  announcement:  Volume  52, 
Friday,  March  27, 1987. 

previously  announced  time  and  date 
OF  meeting:  2:00  p.m.  (eastern  time) 
Monday,  April  6, 1987. 

CHANGE  IN  THE  MEETING: 

Open 

1.  Announcement  of  Notation  Votes 

2.  A  Report  on  Commission  Operation 

(Optional) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat, 
(202)  634-6748. 

This  Notice  Issued  March  26, 1987. 


Dated:  March  28. 1987. 
lohnnie  L.  {ohnson,  Jr., 

Attorney  Advisor,  Executive  Secretariat. 
(FR  Doc.  87-7014  Filed  3-26-87;  2:28  pm] 

BILUNO  COOE  <7SO-06-M 

NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME:  March  20, 1987  8:30  a.m. 

Closed  Session. 

place:  National  Science  Foundation, 

Washington,  DC. 

status:  Change  to  Previously  Published 
Announcement. 

The  following  additional  item  was  added  to 
the  Friday,  March  20,  Closed  Session  Agenda, 
which  was  published  in  the  Federal  Register, 
52  FR  7259  on  Monday,  March  9, 1987: 

NSF  Personnel  Practices 

All  Board  members  present  voted  in 
favor  of  adding  this  item  to  the  Closed 
Session  Agenda.  No  earher 
announcement  of  the  change  was 
possible. 
CONTACT  PERSON  FOR  MORE 

information:  Thomas  Ubois,  Executive 
Officer  (202)  357-9582. 

Thomas  Ubois, 

Executive  Officer. 

[FR  Doc.  87-6975  Filed  3-26-87;  10:57  am) 

B<LUNQ  COOE  7S5S-01-M 

POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  10:00  a.m.  on  Thursday, 

April  2, 1987. 

place:  Conference  Room,  1333  H  Street. 

NW.,  Suite  300,  Washington,  DC. 

status:  Closes. 

MATTERS  TO  BE  CONSIDERED:  To  discuSS 
an  Opinion  and  Recommended  Decision 
in  Docket  No.  MC87-1. 
CONTACT  PERSON  FOR  MORE 

information:  Charies  L.  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300, 1333  H  Street,  NW., 

Washington,  DC  20268-0001,  Telephone 

(202)  789-6840. 

Charles  L.  Clapp 

Secretary. 

[FR  Doc.  87-6956  Filed  3-26-87;  9:09  am) 

BtLUNO  CODE  771$-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  [52  FR  8549 
March  18, 1987). 
STATUS:  Closed  meetings. 
place:  450  Fifth  Street.  NW., 
Washington,  DC. 


DATE  PREVIOUSLY  ANNOUNCED:  Friday, 
March  13, 1987. 

CHANGE  IN  THE  MEETING:  Additional 
meetings. 

The  following  items  were  considered 
at  a  closed  meeting  on  Monday,  March 
16, 1987,  at  2:00  p.m.: 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 
Formal  order  of  investigation. 
Settlement  of  injunctive  action. 
Report  of  investigation. 

The  following  item  was  considered  at 
a  closed  meeting  on  Thursday,  March 
19, 1987,  at  2:00  p.m.: 

Formal  order  of  investigation. 

The  following  item  was  considered  at 
a  closed  meeting  on  Friday,  March  20, 
1987,  at  10:30  p.m.: 

Settlement  of  injunctive  action. 

Commissioner  Fleischman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  changes. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Morris  at  (202)  272-2468. 
Jonathan  G.  Katz, 
Secretary. 
March  23, 1987. 

[FR  Doc.  87-7048  Filed  3-26-87;  3:52  pm] 

BILLING  COOE  8010-01-M 

TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1383) 

TIME  AND  date:  10  a.m.  (EST), 

Wednesday,  April  1, 1987. 

PLACE:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 

AGENDA 

Approval  of  minutes  of  meeting  held  on 
March  11, 1987. 

Discussion  Item 

1.  Control  of  Livestock  Waste  to  Improve 
Water  Quality. 

Action  Items 

Old  Business 

1.  Proposal  to  Revise  the  EU:onomy  Surplus 
Power  Program  which  is  Currently  Being 
Offered  to  TVA's  Directly  Ser\'ed  Customers 
on  an  Experimental  Basis. 
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2.  Supplement  No.  3  to  Contract  No.  TV- 
68516A  with  U.S.  Department  of  Energy 
Covering  Arrangements  for  Cooperation  in  a 
Project  to  Determine  influence  of  Oxona, 
Acidic  Precipitation,  and  Soil  Magnesium 
Level  on  the  Growth  of  Loblolly  Pine  Under 
Field  Conditions. 

New  Business 

A — Budget  and  Financing 

Al.  Adoption  of  Supplemental  Resolution 
Authorizing  1987  Series  B  Power  Bonds. 

A2.  Resolution  Authorizing  the  Chairman 
and  Other  Executive  Officers  to  Take  Further 
Action  Relating  to  Issuance  and  Sale  of  1987 
Series  B  Power  Bonds. 

B — Purchase  Awards 

Bl.  Amendment  to  Contract  No.  TV- 
64742A  with  Norfolk  Southern  Corporation 
for  Transportation  of  Coal  to  |ohn  Sevier 
Steam  Plant. 

C — Power  Items 

Cl.  Renewal  Power  Contract  with  City  of 
Paris,  Tennessee. 

C2.  Lease  and  Amendatory  Agreement 
with  City  of  Dickson,  Tennessee,  Covering 
Arrangements  for  Lease  of  TVA's  Pomona 
161-kV  Substation. 

D — Personnel  itents  ""  " 

Dl.- Supplement  No.  4  to  Personal  Services 
Contract  No.  TV-64851A  with  Nationwide 
Advertisting  Services,  Inc.,  Cleveland,  Ohio, 
for  Assistance  in  Advertising  for  and 
Recruiting  Personnel.  Requested  by  the  Office 
of  Employee  Relations. 

D2.  Personal  Services  Contract  with 
Gilbert/Commonwealth,  Ina,  Reading, 
Pennsylvania,  for  Engineering,  Design, 
Drafting  and  Rela(ed  Engineering, 
Construction,  and  Operations  Support 
Services,  Requested  by  the  Office  of  Power. 

D3.  Supplement  No.  8  to  Personal  Services 
Contract  No.  TV-53532A  with  Hartford 
Steam  Boiler  Inspection  and  Insurance 
Company,  Atlanta,  Georgia,  for  Nuclear 
Inspection  Services  at  TVA  Nuclear  Plants, 
Requested  by  Office  of  Nuclear  Power. 

D4.  Supplement  No.  3  to  Personal  Services 
Contract  No.  TV-67404A  with  General 
Physics  Corporation,  Columbia,  Maryland,  for 
Engineering  and  Related  Support  to  the 
Technical  Services  Group  at  Browns  Ferry 
Nuclear  Plant,  Requested  by  Office  of 
Nuclear  Power. 

D5.  &nployee  Loan  Agreement  No.  TV- 
71871A  with  Seehuus  &  Hart  Associates,  Inc. 


E — Real  Property  Transactions 

El.  Sale  at  Public  Auction  of  Lease  of  Coal 
Underlying  Approximately  784  Acres  of  the 
Red  Bird  Coal  Reserve  Located  in  Bell  and 
Harlan  Counties,  Kentucky — Tract  No. 
XEKCR-16L. 

E2.  Sale  of  Permanent  Sewerline  Easement 
to  Harpeth  Valley  Utility  District,  Affecting  a 
1.5-acre  Portion  of  TVA's  Davidson  600-kV 
Substation  Property,  Located  in  Davidson 
County,  Tennessee— Tract  No.  DVDSS-1. 

E3.  Grant  of  Permanent  Easement  to 
Clinton  Utilities  Board  for  a  Sewerline. 
Affecting  Approximately  0.8  Acre  of  Melton 
Hill  Reservoir  Land  Located  in  Anderson 
County,  Tennessee— XTMHR-IOPS. 

E4.  Reconveyance  of  Land  to  TVA  from 
Commonwealth  of  Kentucky  and  Grant  of 
Permanent  Easement  to  the  Commonwealth 
of  Kentucky  for  a  Research  Station,  Affecting 
3.7  Acre*  of  Kentucky  Reservoir  Land 
Located  in  Calloway  County,  Kentucky — 
Tract  No.  XTGIR-132RS. 

E6.  Filing  of  Condemnation  Cases. 

F — Unclassified 

Fl.  Contract  No.  TV-71222A  with  the  State 
of  Tennessee,  Department  of  Conservation, 
Division  of  Land  Reclamation,  Covering 
Arrangements  for  Cooperation  in  a  Land 
Reclamation  Project  Located  near  Double 
Top  Coimmunity  in  Fentress  County, 
Tennessee. 

F2.  Contract  No.  TV-71261A  with 
Tennessee  Eastman  Company,  Division  of 
Eastman  Kodak  Company,  Covering 
Arrangements  for  Adjustment  in  Operation  of 
TVA  Dams  which  Affect  the  Minimum 
Average  Daily  Flow  in  South  Fork  Holston 
River  at  Kingsport,  Tennessee. 

F3.  Contract  No.  TV-71296A  with  The 
Swedish  Society  for  Ethanol  Development 
Coverinf  Arrangements  for  TVA  to  Make  its 
Specialized  Services  Available  to  Conduct 
Tests  Related  to  Production  of  Ethanol  and 
other  Chemicals  from  Biomass. 

F4.  Project  Order  Under  Memorandum  of 
Understanding  (TV-71249A)  Between  TVA 
and  Directorate  of  Engineering  and  Housing, 
Fort  McPherson.  Georgia,  for  TVA  Support  to 
the  United  Slates  Army  Forces  Command  in 
Connection  with  Energy  Resources 
Management. 

F5.  Supplement  No.  3  to  Interagency 
Agreement  No.  TV-66369A  with  United 
States  Army  Engineers  Waterways 
Experiment  Station,  Corps  of  Engineers,  for 
Continuation  of  Work  by  TVA  on  the  Repair, 
Evaluation,  Maintenance  and  Rehabilitation 


Reaearch  Testing  Program  To  Evaluate 
Polyester  Resins.  Expoxies,  and  Cementitious 
Anchorage  Grouting  Systems. 

Fe.  Supplement  No.  3  to  Interagency 
Agreement  No.  TV-66099A  with  the  United 
States  Department  of  Energy,  Western  Area 
Power  Administration,  Covering 
ArraivgementB  for  TVA  to  Continue  Providing 
Equipment  Inspection  Services. 

CONTACT  PERSON  FOR  MORS 

information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615]  632-0000,  Knoxville.  Tennessee. 
Infonnation  is  also  available  at  TVA's 
Washington  Office,  (202)  245-0101. . 

Dated:  March  25, 1987. 
John  G.  Stewart  ' 

Manager  of  Corporate,  Adminiatrathn  and 
Planning.  > 

(FR  Doc.  87-8955  Filed  3-2ft-«7;  9:08  amj 

BILUNG  CODE  •120-01-M 

UNITED  STATES  INSTmrrE  OF  PEACE 

TIME  AND  DATES:  I 

9:00  a.m.-5:00  p.m.,  Thursday,  April  2. 1987 
9:00  a.m.-5K)0  p.m.,  Friday,  April  3, 1987 

PLACE:  National  Trust  for  Historic 
Preservation,  1785  Massachusetts 
Avenue,  NW,  Washington,  DC  20035. 

STATUS:  Open  (portions  may  be  closed 
pursuant  to  subsection  (c]  of  section 
552(b)  of  title  5.  United  States  Code,  as 
provided  in  subsection  1706(h)(3)  of  the 
United  States  Institute  of  Peace  Act,         ' 
Pub.  L.  98-525). 

AGENDA  (TENTATIVE):  Meeting  of  Board 
of  Directors  convened.  Committee 
Reports.  Consideration  of  minutes  of  the 
eleventh  meeting.  Consideration  of  grant 
applications. 

CONTACT  Mrs.  Olympia  Diniak. 
Telephone:  (202)  789-5700. 

Dated:  March  25, 1987. 
Robert  F.  Turner, 

President.  United  States  Institute  of  Peace. 
[FR  Doc.  87-7015  Filed  3-26-87;  2:47  pm] 

BUJJNG  CODE  aiS5-«1-M 
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This  section   of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  p>repared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 

IOPTS-62050;  FRL  3104-1] 

Asbestos  Abatement  Projects;  Worker 
Protection 

Correction 

In  rule  document  87-3645  beginning  on 
page  5618  in  the  issue  of  Wednesday. 
February  25, 1987,  make  the  following 
corrections: 

§763.121    [Corrected] 

1.  On  page  5623,  in  the  third  column, 
in  §  763.121(b),  in  the  12th  line, 
"cummingtonit"  should  read 
"cummingtonile". 

2.  On  page  5629,  in  the  first  column,  in 
Appendix  A  to  §  763.121,  in  the  heading, 

'    the  reference  "6"  after  "To"  should  read 
"§  ". 

3.  On  page  5631,  in  the  third  column, 
in  Appendix  C  to  §  763.121,  in 
"paragraph  8.",  in  the  third  line,  after  "i. 
e."  insert  "1". 

BIUJNQ  CODE  150S-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

OPP-180722;  FRL-3166-4] 

Delaware  Department  of  Agriculture; 
Receipt  of  Applications  for  Emergency 
Exemptions  To  Use  (±)-2-[4,5- 
Dihydro-4-Methyl-4-(  1  -Mettiy  lethyl)-5- 
Oxo- 1  H-lmidazol-2-yl  l-5-Ethyl-3- 
Pyridinecarboxylic  Acid;  Solicitation  of 
Public  Comment 

Correction 

In  notice  document  87-4976  beginning 
on  page  7307  in  the  issue  of  Tuesday, 
March  10, 1987,  make  the  following 
corrections: 

1.  On  page  7307,  in  the  third  column, 
in  the  summary,  in  the  eighth  line, 
"ethly"  should  read  "ethyl"  and,  in  the 
ninth  line,  "Pursuit)"  should  read 
"(Pursuit™)". 

2.  On  page  7308,  in  the  first  paragraph, 
in  the  fifth  line,  "methly"  should  read 
"methyl":  in  the  sixth  line,  "ethly" 
should  read  "ethyl",  and  the  eighth  line 
should  read:  "5),  manufactured  as 
Pursuit""*),  by". 

BILUNG  CODE  150S-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-59708;  FRL-3166-3] 

Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  87-4977  appearing 
on  page  7307  in  the  issue  of  Tuesday, 
March  10, 1987,  make  the  following 
correction: 

1.  On  page  7307,  in  the  first  column,  in 
the  SUPPLEMENTARY  INFORMATION,  in  the 

fifth  line,  "or"  should  read  "on". 

BILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  87N-0078) 

J.D.  Copanos  and  Sons,  Inc.  and 
Kanasco,  Ltd.;  Proposal  To  Withdraw 
Approval  of  New  Drug  Applications 
and  New  Animal  Drug  Applications  for 
Sterile  Injectable  Products; 
Opportunity  for  a  Hearing 

Correction 

In  notice  document  87-5160  beginning 
on  page  7311  in  the  issue  of  Tuesday, 
March  10, 1987,  make  the  following 
corrections: 

1.  On  page  7312,  in  the  first  column, 
under  DATES,  in  the  fourth  line,  "Mar" 
should  read  "May". 

2.  On  the  same  page,  in  the  second 
column,  in  the  fifteenth  line  of  the  last 
complete  paragraph,  between  "with" 
and  "FDA"  insert  "another". 

3.  On  page  7316,  in  the  third  column, 
in  the  first  line,  "files"  should  read 
"fills". 

4.  On  page  7318,  in  the  first  column,  in 
the  10th  line  of  the  list  of  drug 
applications,  "Ampicillin  G  sodium" 
should  read  "Ampicillin  sodium". 

BHXING  COOE  1505-01-O 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  109  and  274a 

Control  of  Employment  of  Aliens 

Correction 

In  proposed  rule  document  87-5839 
beginning  on  page  8762  in  the  issue  of 
Thursday,  March  19, 1987,  make  the 
following  correction: 

§274a.2    [Corrected] 

On  page  8764.  in  the4hird  column,  in 
§  274a.2  (b)(l)(v)(A)(5),  in  the  second 
line,  "1-15"  should  read  "1-151". 


BtLUNG  COOE  1S0S-01-O 
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Part  II 

Oversight   Jtfici' 


32  CFR  Part  2003 

National  Security  Information;  Standard 

Forms;  Final  Rule 


I 
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INFORMATION  SECURITY  OVERSIGHT 
OFFICE 

32  CFR  Part  2003 

National  Security  Information; 
Standard  Forms 

agency:  Information  Security  Oversight 
Office  (ISOO). 
ACTION:  Final  rule. 

summary:  This  amendment  to  32  CFR 
Part  2003  provides  for  the  use  within  the 
executive  branch  of  the  following 
standard  forms  that  pertain  to  national 
security  information:  TOP  SECRET 
Label:  SF  706:  SECRET  Label:  SF  707; 
CONFIDENTIAL  Label:  SF  708; 
CLASSIFIED  Label:  SF  709; 
UNCLASSIFIED  Label:  SF  710;  and 
DATA  DESCRIPTOR  Label:  SF  711.  The 
purpose  of  the  standard  forms 
prescribed  in  Subpart  B  is  to  promote 
the  implementation  of  the  government- 
wide  information  security  program. 
EFFECTIVE  DATE:  March  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ethel  R.  Theis  or  Laura  Kimberly  at  202- 
535-7251  (FTS  535-7251). 
SUPPLEMENTARY  INFORMATION:  Section 
5.2(b)(7)  of  Executive  Order  12356 
authorizes  the  Director  of  ISOO  to 
prescribe  the  use  of  standard  forms  that 
will  promote  the  implementation  of  the 
government-wide  information  security 
program.  ISOO  has  developed  these 
forms  in  coordination  with  those 
agencies  that  will  be  primarily  affected 
by  them.  The  information  collection 
requirements  contained  in  this  rule 
(Subpart  B)  are  not  subject  to  Office  of 
Management  and  Budget  clearance 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 

List  of  Subjects  in  32  CFR  Part  2003 

Classified  information.  Executive 
orders.  Information,  National  security 
information.  Security  information. 

PART  2003— NATIONAL  SECURITY 
INFORMATION— STANDARD  FORMS 

1.  The  authority  citation  for  32  CFR 
Part  2003  continues  to  read: 

Authority:  Sec.  5.2(b)  (7)  of  E.0. 12356. 
Subpart  A— General  Provisions 

2.  Section  2003.3  is  revised  to  read  as 
follows: 

§2003.3    Waivers. 

Except  as  specifically  provided, 
waivers  from  the  mandatory  use  of  the 
standard  forms  prescribed  in  Subpart  B 
may  be  granted  only  by  the  Director  of 
ISOO. 


Subpart  B— Prescribed  Forms 

§2003.20    (Amended] 

3.  In  §  2003.20(e)  remove  the  following 
cross  reference:  "(Also  see  32  CFR 
2003.3  and  41  CFR  201-45.5.)" 

4.  Subpart  B  is  amended  by  adding 
§  2003^7  through  2003.32  to  read  as 
follows: 

§  2003^7    TOP  SECRET  Lat)el  SF  706. 

(a)  SF  706  is  used  to  identify  and 
protect  automatic  data  processing  (ADP) 
media  and  other  media  that  contain  TOP 
SECRET  information.  SF  706  is  used 
instead  of  the  SF  703  for  media  other 
than  documents. 

(b)  SF  706  shall  be  used  in  all 
situations  that  call  for  the  use  of  a  TOP 
SECRET  Label.  Agency-wide  use  of  SF 

706  shall  begin  when  supplies  of  existing 
forms  »re  exhausted  or  January  31, 1988, 
whichever  occurs  earlier. 

(c)  SF  706  is  affixed  to  the  medium 
containing  TOP  SECRET  information  in 
a  manner  that  would  not  adversely 
affect  operation  of  equipment  in  which 
the  medium  is  used.  Once  the  Label  has 
been  applied,  it  cannot  be  removed. 

(d)  Only  the  Director  of  ISOO  may 
grant  a  waiver  from  the  use  of  SF  706. 
To  apply  for  a  waiver,  an  agency  must 
submit  its  proposed  alternative  form  to 
the  Director  of  ISOO  along  with  its 
justification  for  use.  The  Director  of 
ISOO  will  review  the  request  and  notify 
the  agency  of  the  decision. 

(e)  T!he  national  stock  number  of  the 
SF  706  is  7540-01-207-5536. 

§2003.28    SECRET  Label  SF  707. 

(a)  SjF  707  is  used  to  identify  and 
protect  automatic  data  processing  (ADP) 
media  and  other  media  that  contain 
SECRET  information.  SF  707  is  used 
instead  of  the  SF  704  for  media  other 
than  documents. 

(b)  SF  707  shall  be  used  in  all 
situations  that  call  for  the  use  of  a 
SECRET  Label.  Agency-wide  use  of  SF 

707  shall  begin  when  supplies  of  existing 
forms  are  exhausted  or  January  31, 1988, 
whichever  occurs  earlier. 

(c)  SF  707  is  affixed  to  the  medium 
containing  SECRET  information  in  a 
mannffl'  that  would  not  adversely  affect 
operation  of  equipment  in  which  the 
medium  is  used.  Once  the  Label  has 
been  applied,  it  cannot  be  removed. 

(d)  Only  the  Director  of  ISOO  may 
grant  a  waiver  from  the  use  of  SF  707. 
To  apply  for  a  waiver,  an  agency  must 
submit  its  proposed  alternative  form  to 
the  Director  of  ISOO  along  with  its 
justification  for  use.  The  Director  of 
ISOO  Kill  review  the  request  and  notify 
the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the 
SF  707  is  7540-01-207-5537. 


§  2003.29    CONFIDENTIAL  Ubel  SF  708. 

(a)  SF  708  is  used  to  identify  and 
protect  automatic  data  processing  (ADP) 
media  and  other  media  that  contain 
CONFIDENTIAL  information.  SF  708  is 
used  instead  of  the  SF  705  for  media 
other  than  documents. 

(b)  SF  70B  shall  be  used  in  all 
situations  that  call  for  the  use  of  a 
CONFIDENTIAL  Label.  Agency-wide 
use  of  SF  708  shall  begin  when  supplies 
of  existing  forms  are  exhausted  or 
January  31, 1988,  whichever  occurs 
earlier. 

(c)  SF  708  is  affixed  to  the  medium 
containing  CONFIDENTIAL  information 
in  a  manner  that  would  not  adversely 
affect  operation  of  equipment  in  which 
the  medium  is  used.  Once  the  Label  has 
been  applied,  it  cannot  be  removed. 

(d)  Only  the  Director  of  ISOO  may 
grant  a  waiver  from  the  use  of  SF  708. 
To  apply  for  a  waiver,  an  agency  must 
submit  its  proposed  alternative  form  to 
the  Director  of  ISOO  along  with  its 
justification  for  use.  The  Director  of 
ISOO  will  review  the  request  and  notify 
the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the 
SF  707  is  7540-01-207-5538. 

§  2003.30    CtJVSStFIED  Label  SF  709. 

(a)  SF  70G  is  used  to  identify  and 
protect  automatic  data  processing  (ADP) 
media  and  other  media  that  contain 
classified  information  pending  a 
determination  by  the  classifier  of  the 
specific  classification  level  of  the 
information. 

(b)  SF  700  shall  be  used  in  all 
situations  that  require  the  use  of  a 
CLASSIFIED  Label.  Agency-wide  use  of 
SF  709  shall  begin  when  supplies  of 
existing  forms  are  exhausted  or  January 
31, 1988,  whichever  occurs  earlier. 

(c)  SF  709  is  affixed  to  the  medium 
containing  classified  information  in  a 
manner  that  would  not  adversely  affect 
operation  of  equipment  in  which  the 
medium  is  used.  Once  the  Label  has 
been  applied,  it  cannot  be  removed. 
When  a  classifier  has  made  a 
determination  of  the  spedific  level  of 
classification  of  the  information 
contained  pn  the  medium,  either  SF  706, 
SF  707,  or  SF  708  shall  be  affixed  on  top 
of  SF  709  so  that  only  the  SF  706,  SF  707. 
or  SF  708  is  visible. 

(d)  Only  the  Director  of  ISOO  may 
grant  a  waiver  from  the  use  of  SF  709. 
To  apply  for  a  waiver,  an  agency  must 
submit  its  proposed  alternative  form  to 
the  Director  of  ISOO  along  with  its 
justification  for  use.  The  Director  of 
ISOO  will  review  the  request  and  notify 
the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the 
SF  709  is  7S40-01-207-5540. 
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§  2003.31    UNCLA:}SIPIE0  Label  SF  710. 

(a)  In  a  mixed  environment  in  which 
classified  and  unclassified  information 
are  being  processed  or  stored,  SF  710  is 
used  to  identify  automatic  data 
processing  (ADP)  media  and  other 
media  that  contain  unclassified 
information.  Its  function  is  to  aid  in 
distinguishing  among  those  media  that 
contain  either  classified  or  unclassified 
information  in  a  mixed  environment. 

(b)  SF  710  shall  be  used  in  all 
situations  that  require  the  use  of  an 
UNCIJKSSIFIED  Ubel.  Agency-wide  use 
of  SF  710  shall  begin  when  supplies  of 
existing  forms  are  exhausted  or  January 
31. 1988,  whichever  occurs  earlier. 

(c)  SF  710  is  affixed  to  the  medium 
containing  unclassified  information  in  a 
manner  that  would  not  adversely  affect 
operation  of  equipment  in  which  the 
medium  is  used.  Once  the  Label  has 
been  applied,  it  carmot  be  removed. 
However,  the  label  is  small  enough  so 
that  it  can  be  wholly  covered  by  a  SF 
706,  SF  707.  SF  708  or  SF  709  if  the 


medium  subsequently  contains 
classified  information. 

(d)  Only  the  Director  of  ISOO  may 
grant  a  waiver  from  the  use  of  SF  710. 
To  apply  for  a  waiver,  an  agency  must 
submit  its  proposed  alternative  form  to 
the  Director  of  ISOO  along  with  its 
justification  for  use.  The  Director  of 
ISOO  will  review  the  request  and  notify 
the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the 
SF  710  is  7540-01-207-5539. 

§2003.32    DATA  DESCRIPTOR  Label  SF 
711. 

(a)  SF  711  is  used  to  identify 
additional  safeguarding  controls  that 
pertain  to  classified  information  that  is 
stored  or  contained  on  automatic  data 
processing  (ADP)  or  other  media. 

(b)  SF  711  shall  be  used  in  all 
situations  that  require  the  use  of  a 
DATA  DESCRIPTOR  Label.  Agency- 
wide  use  of  SF  711  shall  begin  when 
supplies  of  existing  forms  are  exhausted 
or  January  31, 1988,  whichever  occurs 
earlier. 


(c)  SF  711  is  affixed  to  the  ADP 
medium  containing  classified 
information  in  a  manner  that  would  not 
adversely  affect  operation  of  equipment 
in  which  the  medium  is  used.  SF  71  is 
ordinarily  used  in  conjunction  with  the 
SF  706,  SF  707,  SF  708  or  SF  709,  as 
appropriate.  Once  the  Label  has  been 
applied,  it  cannot  be  removed.  The  SF 
711  provides  spaces  for  information  that 
should  be  completed  as  required. 

(d)  Only  the  Director  of  ISOO  may 
grant  a  waiver  from  the  use  of  SF  711. 
To  apply  for  a  waiver,  an  agency  must 
submit  its  proposed  alternative  form  to 
the  Director  of  ISOO  along  with  its 
justification  for  use.  The  Director  of 
ISOO  will  review  the  request  and  notify 
the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the 
SF  711  is  7540-01-207-5541. 

Dated:  March  25. 1987. 
Steven  Garfinkel, 
Director. 
[FR  Doc.  87-6903  Filed  3-27-67;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

Nursing  Student  Loan  Program 

agency:  Public  Health  Service.  HHS. 
ACTION:  Final  regulations. 

summary:  This  rule  revises  existing 
regulations  governing  the  f^ursing 
Student  Loan  (NSL)  program  to  conform 
those  regulations  with  amendments 
made  to  the  Public  Health  Service  Act 
by  Pub.  L.  99-92,  the  Nurse  Education 
Amendments  of  1985. 

EFFECTIVE  DATE:  These  regulations  are 
effective  March  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Peggy  Washburn,  Chief,  Program 
Development  Branch,  Division  of 
Student  Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8-48,  5600  Fishers  Lane. 
Rockville.  Maryland  20857;  telephone 
number:  301  443-4540. 

SUPPtEMENTARY  INFORMATION:  Pub.  L. 
99-92,  the  Nurse  Education 
Amendments  of  1985,  made  numerous 
amendments  to  the  NSL  statute,  sections 
835-842  of  the  Public  Health  Service  Act 
(the  Act).  These  final  regulations 
incorporate  into  the  existing  NSL 
regulations  those  changes  necessary  to 
conform  the  regulations  with 
amendments  made  by  Pub.  L.  99-92  (and 
technical  corrections  made  by  Pub.  L. 
99-129.  the  Health  Professions  Training 
Assistance  Act  of  1985).  and  therefore 
do  not  require  public  comment  before 
implementation.  The  amendments  are 
described  below  according  to  the 
section  of  the  NSL  regulations  which 
they  affect. 

Section  57.302    Definitions. 

The  Secretary  is  adding  to  this  section 
of  the  regulations  definitions  for 
"default"  and  "grace  period."  These 
definitions  are  consistent  with 
amendments  to  the  Act  made  by  Pub.  L. 
99-92  and  Pub.  L.  99-129. 

Section  57.305    Nursing  student  loan 
funds. 

The  Secretary  is  deleting  references  to 
the  previous  authority  which  allowed  a 
school  to  transfer  a  portion  of  its  NSL 
money  to  the  Nursing  Scholarship  fund, 
since  Pub.  L.  99-92  repealed  the  transfer 
provision  (former  section  841  of  the  Act). 


Section  57310    Repayment  and 
collection  of  nursing  student  loans. 

The  Secretary  is  amending  paragraph 
(b)(2)  of  this  section  to  include  the 
revised  late  charge  provision  in  Pub.  L 
99-92  (section  836(f)  of  the  Act),  which 
provides  that,  for  loans  made  on  or  after 
October  1, 1985.  the  school  must  charge 
a  penalty  not  to  exceed  6  percent  of  the 
instalfanent  payment  on  any  loan  that  is 
more  than  60  days  past  due,  but  is 
prohibited  from  charging  a  penalty  on 
any  loan  that  is  60  days  or  less  past  due. 
In  response  to  some  confusion  regarding 
the  c^culation  of  the  late  charge  under 
this  provision,  the  regulations  clarify 
that  the  charge  cannot  exceed  6  percent 
of  the  amount  due  at  the  time  the  charge 
is  calculated.  The  regulatory  provision 
gives  the  school  discretion,  in 
accordance  with  the  statute,  in 
detentiining  the  amount  of  the  char^ge 
within  the  6  percent  maximum,  and  thus 
allows  the  school  to  decide: 

(1)  Whether  to  assess  the  charge  on  a 
percentage  basis,  as  a  flat  dollar 
amoupt,  or  as  a  combination  of  the  two; 
and 

(2)  Whether  to  calculate  the  charge  on 
the  total  amount  due  at  the  time  the 
charge  is  calculated  or  on  a  portion  of 
the  amount  due. 

As  authorized  by  an  amendment 
made  to  section  6103(m)  of  the  Internal 
Revenue  Code  of  1954  by  Pub.  L  99-92, 
the  Secretary  is  also  adding  a  new 
paragraph  (b)(5)  which  states  that  the 
Secretary  may  request  from  the  Internal 
Revenue  Service  (IRS)  the  address  of  a 
defaulted  N^  borrower.  This 
information  may  be  disclosed  by  the 
Secretary  to  the  school  from  which  the 
borrower  received  the  NSL  loan  for  the 
purpose  of  locating  the  defaulted 
borrower  to  collect  the  loan.  This 
provision  also  requires  that  any  school 
which  requests  address  information 
from  IRS  records  must  comply  ninth  the 
requirements  of  the  Secretary  and  the 
IRS  regarding  the  safeguarding  and 
proper  handling  of  this  information. 

Section  57.316a    Performance  standard. 

In  accordance  with  Pub.  L.  90^12 
(section  835(c)  of  the  Act),  the  Secretary 
is  amending  this  section  to  include  the 
statutory  default  formula. 

Since  these  regulations  include  only 
revisions  necessary  to  conform  the  NSL 
regulations  with  statutory  amendments, 
the  Secretary  has  determined  pursuant 
to  5  U.S.C.  553  and  departmental  poUcy 
that  it  is  unnecessary  and  impractical  to 
follow  proposed  rulemaking  procedures. 


Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the 
requirements  in  these  regulations  are 
minimal  in  comparison  to  the  overall 
resources  of  nursing  schools.  Therefore, 
in  accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  of  1980. 
the  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of 
nursing  schools. 

The  Department  has  also  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291;  therefore,  a 
regulatory  impact  analysis  is  not 
required.  In  addition,  the  rule  will  not 
exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291. 

Paperwork  Reduction  Act 

These  regulations  do  not  affect  the 
recordkeeping,  reporting,  or  disclosure/ 
notification  requirements  for  the  NSL 
program. 

list  of  Subjects  in  42  CFR  Part  57 

Dental  health,  Grant  programs-health. 
Education  of  disadvantaged.  Health 
facilities.  Educational  facilities.  Health 
professions.  Educational  study 
programs.  Loan  programs-health, 
Emergency  medical  services.  Medical 
and  dental  schools.  Grant  programs- 
education,  Scholarships  and  fellowships. 
Student  aid. 

Dated:  January  22. 1987. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 
Approved:  March  13, 1987. 
Otis  R.  Bowen, 
Secretary. 

(Catalog  of  Federal  Domestic  Assistance.  No. 
13.364,  Nursing  Student  Loan  Program) 

PART  57~[ AMENDED]  i    ' 

Accordingly,  Subpart  D  of  42  CFR  Part 
57  is  amended  as  follows: 

Subpart  D— Nursing  Student  Loans 

1.  The  authority  for  Subpart  D  is 
revised  to  read  as  follows: 

Authority:  Sec.  215.  Public  Health  Service 
Act,  58  Stat.  690,  67  Stat.  631,  (42  U.S.C.  216): 
sections  835-842  Public  Health  Service  Act, 
78  Stat.  913-916.  as  amended.  99  Stat.  397- 
400,  536-537  (42  U.S.C.  297a-h). 

2.  Section  57.302  is  amended  by 
adding  definitions  for  "default"  and 
"grace  period"  as  follows: 

9  57^02    Definitions. 
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"Default"  means  the  failure  of  a 
borrower  of  a  loan  made  under  this 
subpart  to  make  an  installment  payment 
when  due,  or  comply  with  any  other 
term  of  the  promissory  note  for  such 
loan,  except  that  a  loan  made  under  this 
subpart  shall  not  be  considered  to  be  in 
default  if  the  loan  is  discharged  in 
bankruptcy  or  if  the  school  reasonably 
concludes  from  written  contacts  with 
the  borrower  that  the  borrower  intends 
to  repay  the  loan. 
*        *        •        •        * 

"Grace  period"  means  the  period  of  9 
months  beginning  on  the  date  upon 
which  a  student  ceases  to  be  a  full-time 
or  half-time  student  at  a  school  of 
nursing. 
***** 

3.  Section  57.305  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  57.305    Nursing  student  loan  funds. 

(a)  Funds  established  with  Federal 
capital  contributions.  Any  fund 
established  by  a  school  with  Federal 
capital  contributions  will  be  deposited 
and  carried  in  a  special  account  of  the 
school.  At  all  times  the  fund  must 
contain  moneys  representing  the 
institutional  capital  contribution.  This 
fund  is  to  be  used  by  the  school  only  for 

(1)  Nursing  student  loans  to  full-time 
and  half-time  students; 

(2]  Capital  distribution  as  provided  in 
section  839  of  the  Act  or  as  agreed  to  by 
the  school  and  the  Secretary;  and 

(3)  Costs  of  litigation,  costs  associated 
with  membership  in  credit  bureaus,  and, 
to  the  extent  specifically  approved  by 
the  Secretary,  other  collection  costs  that 
exceed  the  usual  expenses  incurred  in 
the  collection  of  nursing  student  loans. 
***** 

4.  Section  57.310  is  amended  by 
revising  paragraph  (b)(2)  and  adding 
paragraph  (b)(5)  to  read  as  follows: 

§  57.310    Repayment  and  collection  of 
nursing  student  loans. 

***** 

(b)*** 

(2)  Late  charge,  (i)  For  any  nursing 
student  loan  made  after  June  30, 1969, 
but  prior  to  October  1, 1985,  the  school 
may  fix  a  charge  for  failure  of  the 
borrower  to  pay  all  or  any  part  of  an 
installment  when  it  is  due  and,  in  the 
case  of  a  borrower  who  is  entitled  to 
deferment  under  section  836(b)(2)  of  the 
Act,  or  cancellation  or  repaypment 
under  section  836(b)(3)  of  the  Act,  for 
any  failure  to  file  timely  and  satisfactory 


evidence  of  the  entitlement.  The  amount 
of  the  charge  may  not  exceed  $1  for  the 
first  month  or  part  of  a  month  by  which 
the  installment  or  evidence  is  late  and 
$2  for  each  succeeding  month  or  part  of 
a  month.  The  school  may  elect  to  add 
the  amount  of  this  charge  to  the 
principal  amount  of  the  loan  as  of  the 
day  after  the  day  on  which  the 
installment  or  evidence  was  due,  or  to 
make  the  amount  of  the  charge  payable 
to  the  school  no  later  than  the  due  date 
of  the  next  installment  following  receipt 
of  the  notice  of  the  charge  by  the 
borrower. 

(ii)  For  any  nursing  student  loan  made 
on  or  after  October  1, 1985,  the  school 
shall  assess  a  charge  for  failure  of  the 
borrower  to  pay  all  or  any  part  of  an 
installment  when  the  loan  is  more  than 
60  days  past  due  and,  in  the  case  of  a 
borrower  who  is  entitled  to  deferment 
under  section  836(b)(2)  of  the  Act,  for 
any  failure  to  file  satisfactory  evidence 
of  the  entitlement  within  60  days  of  the 
date  payment  would  otherwise  be  due. 
No  charge  may  be  made  if  the  loan  is 
less  than  61  days  past  due.  The  amount 
of  this  charge  may  not  exceed  an 
amount  equal  to  6  percent  of  the  amount 
due  at  the  time  the  charge  is  calculated. 
The  school  may  elect  to  add  the  amount 
of  this  charge  to  the  principal  amount  of 
the  loan  as  of  the  day  on  which  the 
charge  is  calculated,  or  to  make  the 
amount  of  the  charge  payable  to  the 
school  no  later  than  the  due  date  of  the 
next  installment  following  receipt  of  the 
notice  of  the  charge  by  the  borrower. 
***** 

(5)  Disclosure  of  taxpayer  identity 
information.  Upon  written  request  by 
the  Secretary,  the  Secretary  of  the 
Internal  Revenue  Service  (IRS)  may 
disclose  the  address  of  any  taxpayer 
who  has  defaulted  on  a  nursing  student 
loan,  for  use  only  by  officers,  employees, 
or  agents  of  the  Department,  to  locate 
the  defaulted  borrower  to  collect  the 
loan.  Any  such  mailing  address  may  be 
disclosed  by  the  Secretary  to  any  school 
from  which  the  defaulted  borrower 
received  a  nursing  student  loan,  for  use 
only  by  officers,  employees,  or  agents  of 
the  school  whose  duties  relate  to  the 
collection  of  nursing  student  loan  funds. 
to  locate  the  defaulted  borrower  to 
collect  the  loan.  Any  school  which 
requests  and  obtains  such  address 
information  must  comply  with  the 
requirements  of  the  Secretary  and  the 
IRS  regarding  the  safeguarding  and 
proper  handling  of  this  information. 


5.  Section  57.316a  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b),  and  (c)(3)  as  follows: 

§  57.316a    Performance  standard. 

On  June  30, 1986.  and  on  each  June  30 
thereafter,  except  as  provided  in 
paragraph  (b)  of  this  section,  each 
school  must  have  a  default  rate  (as 
calculated  under  paragraph  (a)  of  this 
section)  of  not  more  than  5  percent. 

(a)  The  default  rate  for  each  school 

shall  be  the  ratio  (stated  as  a      . 

percenlage)  that  the  defaulted  pdacipal 
amount  outstanding  of  the  school  bears 
to  the  matured  loans  of  the  school.  For 
this  purpose: 

(1)  The  term  "defaulted  principal 
amount  outstanding"  means  the  total 
amount  borrowed  from  the  loan  fund  of 
a  school  that  has  reached  the  repayment 
stage  (minus  any  principal  amount 
repaid  or  canceled)  on  loans  in  default 
for  more  than  120  days;  and 

(2)  The  term  "matured  loans"  means 
the  total  principal  amount  of  all  loans 
made  by  a  school  under  this  subpart 
minus  the  total  principal  amount  of 
loans  made  by  the  school  to  students 
who  are: 

(i)  Enrolled  in  a  full-time  or  half-time 
course  of  study  at  the  school;  or 
(ii)  In  their  grace  period. 

(b)  Any  school  that  has  a  default  rate 
greater  than  5  percent  on  June  30, 1986, 
or  on  June  30  of  any  year  thereafter  will 
be  required  to: 

(1)  Reduce  its  default  rate  by  50 
percent  (or  a  school  with  a  default  rate 
below  10  percent  must  reduce  its  rate  to 
5  percent)  by  the  close  of  the  following 
6-month  period;  and 

(2)  By  the  end  of  each  succeeding  6- 
month  period,  reduce  its  default  rate  to 
50  percent  of  the  required  rate  for  the 
previous  6-month  period,  until  it  reaches 
5  percent. 

(c)        *  *  ♦ 

(3)  By  the  end  of  the  succeeding  6- 
month  period,  reduce  its  default  rate  to 
50  percent  of  the  rate  it  failed  to  achieve 
under  paragraph(b)  of  this  section,  or  5 
percent.  A  school  that  meets  this 
requirement  will  be  permitted  to  resume 
the  use  of  its  nursing  student  loan  funds, 
but  must  continue  to  comply  with  the 
requirements  of  paragraph  (b)(2)  of  this 
section  if  its  default  rate  is  still  greater 
than  5  percent. 
***** 

[FR  Doc.  87-6900  Filed  3-27-87;  8.45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Parts  4,  24, 146  and  178 
[T.D.  87-441 

Hart>or  Maintenance  Fee 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Interim  regulations. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  implement 
provisions  of  the  Water  Resources 
Development  Act  of  1986  (the  Act) 
which  authorizes  the  Customs  Service  to 
assess  a  harbor  maintenance  fee  of  0.04 
percent  (.0004)  on  the  value  of 
commercial  cargo  loaded  on  or  unloaded 
from  a  commercial  vessel  at  a  port 
within  the  definition  of  the  Act.  The 
harbor  maintenance  fee  applies  to  port 
uses  by  commercial  vessels  which  load 
or  unload  merchandise  or  passengers 
unless  specifically  exempted  from  the 
fee. 

The  proceeds  of  the  harbor 
maintenance  fee  collected  by  Customs, 
together  with  the  U.S.  portion  of  the  St. 
Lawrence  Seaway  tolls  collected  by  the 
St.  Lawrence  Seaway  Development 
Corporation,  will  be  deposited  in  the 
Harbor  Maintenance  Trust  Fund,  which 
the  Act  established  in  the  Treasury  of 
the  U.S.  Amounts  in  the  fund  will  be 
made  available,  subject  to 
appropriations,  to  the  U.S  Army  Corps 
of  Engineers  for  the  improvement  and 
maintenance  of  U.S.  ports  and  harbors, 
as  well  as  to  the  St.  Lawrence  Seaway 
Development  Corporation  for  operation 
and  maintenance  of  the  St.  Lawrence 
Seaway,  and  to  the  Department  of  the 
Treasury  for  rebate  of  the  U.S.  portion  of 
St.  Lawrence  Seaway  tolls.  The 
amendments  are  being  made  on  an 
interim  basis  due  to  the  limited  period  of 
time  available  to  initiate  these  changes 
before  the  law  becomes  effective. 
However,  any  written  comments 
received  will  be  considered  before  a 
final  rule  is  issued. 
DATE:  The  interim  regulations  are 
effective  concerning  any  port  use 
occurring  on  or  after  April  1, 1987. 
Written  comments  must  be  received  by 
May  29. 1987. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  Customs  Service  Headquarters, 
Room  2426. 1301  Constitution  Avenue. 
NW..  Washington.  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  F.  Maguire,  Director,  User  Fee  Task 
Force.  U.S.  Customs  Service.  1301 


Constitution  Avenue.  NW..  Washington, 
DC  20E29.  Room  2216  (202-566-5888). 
SUPPLEMENTARY  INFORMATION: 

Back9t}und 

Federal  expenditures  for  development 
and  operations  and  maintenance  of 
harbors  and  ports  have  historically  been 
financed  from  general  revenues. 
However,  the  Water  Resources 
Development  Act  of  1986  (Pub.  L  99- 
662]  (the  Act),  establishes  a  Harbor 
Maintenance  Trust  Fund  to  be  used  to 
contribute  to  up  to  40  percent  of  the 
eligible  operation  and  maintenance  of 
ports  and  harbors  in  the  U.S.  This  fund 
is  to  be  supported  by  a  new  harbor 
maintenance  fee  assessed  on  port  use 
by  ve$sels  carrying  water-borne 
commercial  cargo.  By  assessing  a  charge 
for  port  use.  the  Act  causes  those 
shippers  and  importers  who  benefit  from 
the  maintenance  of  a  Federal  port  or 
harbor  to  share  in  the  cost  of  that 
maintenance. 

The  harbor  maintenance  fee,  which 
will  apply  to  port  use  associated  with 
imports,  exports,  and  movements  of 
cargo  and  passengers  between 
identified  ports  become  effective  on 
April  1, 1987.  While  the  Act  states  the 
charge  is  for  "port  use,"  liability  ensues, 
according  to  the  statute,  only  if 
commercial  cargo  is  either  loaded  or 
unloaded  from  a  commercial  vessel  at  a 
non-exempt  port  within  the  definition  of 
the  Act. 

Tha  Trust  Fund,  which  is  established 
in  the  Treasury  of  the  U.S.,  is  to  receive 
amounts  equivalent  to  revenues  from  the 
port  use  fees,  together  with  the  U.S. 
portion  of  the  St.  Lawrence  Seaway  tolls 
collected  by  the  St.  Lawrence  Seaway 
Development  Corporation.  Amounts  in 
the  fiHid  will  be  made  available,  subject 
to  appropriations,  to  the  U.S.  Army 
Corps  of  Engineers  for  the  improvement 
and  maintenance  of  U.S.  ports  and 
harbors,  as  well  as  to  the  St.  Lawrence 
Seaway  Development  Corporation  for 
operation  and  maintenance  of  the  St. 
Lawrence  Seaway,  and  to  the 
Department  of  the  Treasury  for  rebate  of 
the  U.S.  portion  of  St.  Lawrence  Seaway 
tolls. 

The  Act  provides,  with  certain 
exceptions,  that  whenever  there  is  a 
port  use,  a  tax  should  be  imposed  in  an 
amount  equal  to  0.04  percent  (.0004)  of 
the  value  of  the  commercial  cargo 
involved.  The  tax  shall  be  paid  by  the 
importer  in  the  case  of  cargo  entering 
the  U.S.,  the  exporter  in  the  case  of 
cargo  being  exported  from  the  U.S.,  and 
the  shipper,  in  any  other  case.  While  the 
word  "tax"  is  used  in  the  statute,  section 
4462(f)  of  the  Act  provides  that  the  tax 
imposed  shall  not  be  treated  as  a  tax  for 
purpose  of  any  provision  of  law  relating 


to  the  administration  and  enforcement 
of  the  internal  revenue  tax,  and  that  all 
administrative  and  enforcement 
provisions  of  Customs  laws  and 
regulations  shall  apply  in  respect  of  the 
tax  as  if  such  tax  were  a  Customs  duty. 

The  Act  authorizes  the  Customs 
Service  to  assess  and  collect  the  amount 
charged  for  port  use  because  of  Customs 
strong  presence  at  ports  of  entry  and 
experience  with  the  appraisement  and 
valuation  of  imported  merchandise,  as 
well  as  the  collection  of  Customs  duties 
and  other  fees.  All  collections  Customs 
makes  will  be  deposited  in  the  Harbor 
Maintenance  Trust  Fund.  The  Secretary 
of  the  Treasury  is  authorized  by  the  Act 
to  prescribe  regulations  as  may  be 
necessary  to  collect  the  fee. 

A  public  meeting  was  held  on  March 
11, 1987,  pursuant  to  a  Federal  Register 
notice  published  on  February  19, 1987 
(52  FR  5237),  in  which  Customs 
discussed  its  plans  for  the  collection  of 
the  fee.  Interim  regulations  are  set  forth 
in  this  document  providing  procedures 
for  fee  collection.  A  summary  of  the    ( 
provisions  in  this  new  regulation, 
S  24.24,  Customs  Regulations  (19  CFR 
24.24),  follows. 

The  Fee 

Generally,  commercial  cargo  loaded 
on  or  unloaded  from  a  commercial 
vessel  is  subject  to  the  fee  of  0.04 
percent.  The  fee  is  based  on  the  value  of 
the  cargo  that  is  loaded  or  unloaded.  If 
the  cargo  is  unloaded  after  being  moved 
domestically  (from  one  U.S.  port  to 
another),  the  value  of  the  cargo  will  be 
determined  based  on  the  standard 
commercial  documentation  available.  If 
no  such  documentation  is  available,  the 
Customs  appraised  value  of  the 
shipment  pursuant  to  19  U.S.C.  1401a 
will  be  used.  The  Customs  appraised 
value  under  19  U.S.C.  1401a  will  also  be 
the  basis  for  valuing  imports.  If  the 
cargo  is  loaded  for  export,  the  value  of 
the  cargo  will  be  that  which  is  required 
to  be  indicated  on  the  Shipper's  Export 
Declaration  or  on  equivalent 
documentation  authorized  under  15  CFR 
30.39(b).  The  fee  applies  to  passengers 
as  well  as  merchandise.  For  passengers, 
vessel  operators  are  to  be  assessed  a  fee 
based  on  the  value  of  the  actual  charge 
for  transportation  paid  by  each 
passenger  who  boards  or  disembarks 
from  a  commercial  vessel  at  a  port  or,  if 
no  actual  charge  is  paid,  on  the 
prevaiUng  charge  for  comparable 
service. 

There  are  certain  exemptions  from  the 
fee.  Bunker  fuel,  ship's  stores,  sea  stores, 
vessel  equipment,  and  fish  or  other 
aquatic  animal  life  caught  and  not 
previously  landed  on  shore  are  exempt 
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from  the  fee.  While  commercial  vessel  is 
defined  as  any  vessel  used  in 
transporting  commercial  cargo  by  water 
for  compensation  or  hire,  or  in 
transporting  commercial  cai^go  by  water 
in  the  business  of  the  owner,  lessee  or 
operator  of  the  vessel,  an  exemption  is 
carved  out  for  ferries  engaged  primarily 
in  the  transport  of  passengers  and  their 
vehicles  between  points  within  the  US. 
or  between  the  U.S.  and  contiguous 
countries. 

Ports  at  Which  Fee  is  Required 

The  Act  defines  port  generally  as  any 
channel  or  harbor  or  component  thereof 
in  the  U.S.,  which  is  not  an  inland 
waterway,  is  open  to  public  navigation, 
and  at  which  Federal  funds  have  been 
used  since  1977  for  construction, 
maintenance  or  operation.  If 
deauthorized  by  Federal  law  before 
1985,  it  is  not  a  port  within  the  Act. 
Customs,  in  conjunction  with  the  U.S. 
Army  Corps  of  Engineers,  took  this 
definition  and  established  the  list  of 
ports  which  is  set  forth  in  §  24.24{bKl). 
Commercial  ports  with  depths  of  less 
than  nine  feet  were  not  included  on  this 
list.  Any  loading  or  unloading  of 
commercial  cargo  at  one  of  the  ports 
listed  subjects  ^e  cargo  to  the  harbor 
maintenance  fees  unless  it  is  otherwise 
exempt.  The  list  is  subject  to  change, 
and  the  regulations  will  be  amended,  if 
necessary,  to  reflect  money  spent  by  the 
U.S.  Army  Corps  of  Engineers  for 
construction,  maintenance  or  operation 
of  any  port  not  on  the  list.  It  is 
anticipated  that  the  list  may  be  modified 
to  include  commercial  ports  with  depths 
of  less  than  nine  feet. 

All  ports  that  have  been  included  are 
within  the  customs  territory  of  the  U.S. 
Accordingly,  ports  in  Puerto  Rico  are 
among  those  on  the  list,  while  ports  in 
Guam.  American  Samoa  and  other  US. 
possessions  are  not. 

Treatment  of  Alaska.  Hawaii  and  U.S. 
Possessions 

Certain  loadings  and  unloadings  of 
cargo  in  Alaska,  Hawaii  or  the  U.S. 
possessions  are  not  subject  to  the  fee. 
Because  of  the  high  dependence  of  the 
economies  of  Alaska,  Hawaii  and  the 
possessions  on  waterbome  commerce, 
the  Act  provides  that  the  fee  generally 
should  not  apply  to  the  loading  of  cargo 
in  these  areas  for  shipment  to  the  U.S. 
mainland  for  use  on  the  U.S.  mainland, 
or  loadings  of  cargo  on  the  U.S. 
mainland  for  shipment  to  the 
possessions,  Hawaii  or  Alaska.  Cargo 
loaded  on  a  vessel  in  Alaska,  Hawaii  or 
a  possession  and  unloaded  in  the  state 
or  possession  in  which  loaded  is  also 
exempt  from  the  fee.  These  exemptions 
are  set  forth  in  i  2A^g)(4).  It  should  be 


noted  that  the  exemptions  in  paragraph 
(c)(4)  only  apply  to  the  loadings  or 
unloadings  of  merchandise.  Cruise 
vessel  operators  still  would  have  to  pay 
the  fee  if  passengers  embark  or 
disembark  at  a  port  within  Alaska. 
Hawaii  or  Puerto  Rico.  It  should  also  be 
noted  that  Puerto  Rico  is  considered  a 
possession  for  the  purpose  of  this 
section  as  well  as  Guam,  American 
Samoa,  U.S.  Virgin  Islands,  the  Northern 
Mariana  Islands  and  the  Pacific  Trust 
Territories.  As  indicated  above, 
however,  ports  in  possessions  other  than 
Puerto  Rico  are  not  considered  U.S. 
ports  for  the  purpose  of  this  Act. 
Thirdly,  it  should  be  noted  that  loadings 
or  unloadings  of  crude  oil  from  Alaska 
are  still  subject  to  the  harbor 
maintenance  fee.  Lastly,  regarding  this 
exemption,  it  should  be  clear  that  the 
exemption  in  paragraph  (cK4)  does  not 
exempt  from  the  fee  merchandise 
shipments  from  a  foreign  country 
unloaded  in  Alaska,  Hawaii  or  Puerto 
Rico,  or  merchandise  loaded  in  Alaska, 
Hawaii  or  Puerto  Rico  that  is  exported 
to  a  foreign  country  or  another 
possession. 

Other  Exemptions 

Certain  other  loadings  and  unloadings 
of  cargo  are  not  subject  to  payment  of 
the  fee.  No  fee  is  charged  with  respect  to 
the  loading  or  unloading  of  cargo  on  or 
from  a  vessel  if  any  fuel  used  to  move 
the  cargo  is  subject  to  the  Inland 
Waterway  Fuel  Tax  (section  4042. 
Internal  Revenue  Code  of  1954,  as 
amended  by  Pub.  L  95-502  and  Pub.  L. 
99-662).  This  is  set  forth  in  S  24.24(c)(5). 

Cargo  entering  the  U.S.  under  bond  for 
fransportation  and  direct  exportation  to 
a  foreign  country  is  also  not  subject  to 
the  fee.  However,  there  are  two  caveats 
regarding  this  exemption  concerning 
cargo  entering  the  U.S.  under  bond  for 
transportation  and  exportation  to  either 
Canada  or  Mexico.  This  exemption  will 
not  apply  if  the  Secretary  of  the 
Treasury  determines  that  Canada  or 
Mexico  has  imposed  a  similar  fee  on 
commercial  vessels  or  their  cargo.  This 
exemption  also  will  not  apply  if  a  cargo 
diversion  study  mandated  by  the  Act 
shows  that  the  fee  is  not  likely  to  result 
in  a  significant  diversion  of  cargo  or  that 
the  Don-applicability  of  the  fee  to  a 
given  U.S.  port  would  cause  economic 
harm  to  another  U.S.  port  This 
exemption  and  its  caveats  for  cargo 
destined  under  bond  for  Mexico  and 
Canada  is  set  out  in  S  24.24(cH6). 

Finally.  S  24.24(c)(7)  exempts  cargo 
and  vessels  of  any  agency  or 
instrumentality  of  the  U.S.  from  the  fee. 


Special  Rules 

The  Act  sets  forth  two  special  rules. 
Under  the  authority  of  the  Secretary  of 
the  Treasury  to  exempt  any  transaction 
or  class  of  transactions  from  the  fee 
where  the  fee  is  not  administratively 
feasible,  two  other  special  rules 
regarding  deminimis  transactions,  have 
been  set  forth  in  the  regulations. 

The  two  special  rules  in  the  Act  which 
are  set  forth  in  i  24.24  (d)(1)  and  (d)(2) 
are  the  "intraport"  rule  and  "same 
vessel,  same  cargo"  rule,  respectively. 
According  to  the  "intraport"  rule,  the  fee 
is  not  to  be  assessed  on  the  mere 
movement  of  commercial  cargo  within  a 
port. 

The  "same  vessel,  same  cargo"  rule, 
which  is  described  in  the  Act  as  the 
"Tax  Imposed  Only  Once"  rule  provides 
that  if  a  fee  is  assessed  when  cargo  is 
loaded  on  a  vessel,  the  unloading  of  the 
same  cargo  from  the  vessel  is  not  subject 
to  the  fee.  Further,  if  a  fee  is  assessed 
when  cargo  is  unloaded  from  a  vessel 
the  reloading  of  the  same  cargo  on  that 
vessel  is  not  subject  to  the  fee. 

The  de  minimis  rules  are  set  forth  in 
!  24.24(d)  (3)  and  (4).  One  rule  concerns 
individual  shipments  and  the  other 
concerns  a  de  minimis  accumulated 
amount  for  quarteriy  payments.  "Hie 
individual  shipment  de  minimis  rule 
states  that  the  fee  shall  not  be  assessed 
on  loadings  or  unloadings  of  imported 
cargo  if  the  shipment  would  be  entitled 
to  be  entered  under  informal  entry 
procedures  as  provided  for  in  S  143.21, 
Customs  Regulations  (19  CFR  143.21);  for 
exported  cargo,  if  the  shipment  does  not 
require  either  the  filing  of  a  Shipper's 
Export  Declaration  as  provided  for  in 
§  4.63.  Customs  Regulations  (19  CFR 
4.63)  or  equivalent  documentation  as 
authorized  under  15  CFR  30.39(b);  and 
for  domestic  cargo  movements,  if  the 
value  of  the  individual  shipment  does 
not  exceed  $1000. 

The  de  minimis  rule  for  accimiulated 
shipments  states  that  if  the  total  value  of 
all  shipments  for  which  a  fee  was 
assessed  for  the  quarter  does  not  exceed 
$10,000,  quarterly  payment  is  not 
required.  In  other  words,  if  individual 
shipments  for  export  domestic 
movement  or  admission  into  foreign 
trade  zones  detennined  not  to  be  subject 
to  an  exemption  or  any  of  the  first  three 
special  rules,  including  the  individual 
shipment  de  minimis  rule,  add  up  to 
$10,000  or  less  for  a  quarter,  declaration 
and  payment  are  not  necessary.  The  de 
minimis  rule  for  accumulated  fees  is 
also  applicable  to  cruise  vessel 
movements. 
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The  regulations  establish  separate 
procedures  for  collections  on  cargo 
being  domestically  transported  (moved 
between  ports),  cargo  being  exported, 
cargo  imported  for  admission  into 
foreign  trade  zones,  cargo  otherwise 
imported,  and  passengers  transported 
from  or  to  U.S.  ports. 

Four  of  the  procedures  involve 
quarterly  payments.  The  only  port  use 
for  which  quarterly  payments  may  not 
be  made  is  the  unloading  at  a  U.S.  port 
of  imported  cargo  which  is  not  to  be 
admitted  into  a  foreign  trade  zone.  As 
stated  in  S  24.24(e)(3).  the  importer  of 
cargo  for  which  formal  entry  is  required, 
including  warehouse  entries  and 
temporary  importations  under  bond 
entries,  is  liable  for  the  payment  of  the 
harbor  maintenance  fee  at  the  time  of 
unloading  and  must  pay  the  fee  in 
accordance  with  normal  Customs 
collection  procedures.  The  U.S.  Customs 
Entry  Summary  Form  (Customs  Form 
7501)  is  to  be  completed  with  the 
amount  of  the  fee  shown  and  identified 
on  the  form,  and  the  importer  is  to  pay 
the  fee  by  adding  it  to  any  normal  duty, 
tax  or  fee  payable  at  the  time  of  formal 
entry. 

When  imported  cargo  is  admitted 
directly  into  a  foreign  trade  zone, 
quarterly  payment  is  to  be  the  collection 
method  pursuant  to  S  24.24(e)(3)(iii). 
Liability  still  ensues  at  the  time  of 
unloading.  However,  the  applicant  for 
admission  of  cargo  into  a  foreign  trade 
zone  (the  person  or  corporation 
responsible  for  bringing  merchandise 
into  the  zone)  is  to  send  in  quarterly 
payment  for  all  shipments  unloaded  and 
admitted  to  the  zone  during  the  quarter, 
or  in  the  case  of  direct  deliveries  under 
§§  146.39  and  146.40.  Customs 
Regulations  (19  CFR  146.39. 146.40).  all 
shipments  received  in  the  zone  under 
the  bond  of  the  foreign  trade  zone 
operator.  A  check  or  money  order  for 
the  accumulated  fees  is  to  be  sent  to 
Customs  along  with  a  summary  sheet  of 
all  of  the  applicant's  shipments  admitted 
into  a  foreign  trade  zone  subject  to  the 
fee  during  the  quarter. 

When  cargo  that  has  been  transported 
between  ports  in  the  U.S.  is  unloaded  at 
a  port  and  is  subject  to  the  harbor 
maintenance  fee,  S  24.24(e)(1)  provides 
that  the  shipper  (the  person  or 
corporation  who  pays  the  freight)  is 
liable  at  the  time  of  unloading.  The 
vessel  operator  must  complete  the 
Vessel  Operation  Report  (Army  Corps  of 
Engineers  Form  3925]  and  submit  it  to 
the  Army  Corps  of  Engineers  in 
accordance  with  that  agency's 
procedures  (33  CFR  Ch.  II,  Part  207).  The 
shipper's  name,  either  the  Internal 


Revenue  Service  or  Social  Security 
number  of  the  shipper  and  the  tax 
exemption  code  (as  it  appears  in  the 
Vessel  Operation  Report  instructions) 
claimed  for  the  shipment  are  to  be      , 
included  on  the  Vessel  Operation 
Report  The  shipper  whose  name 
appears  on  the  Vessel  Operation  Report 
shall  pay  the  accumulated  fees  for  the 
quarter  by  mailing  a  check  or  money 
order  to  Customs  with  a  summary  sheet 
of  the  fees. 

Section  24.24(e)(2)  provides  the 
procedures  for  harbor  maintenance  fee 
collection  when  cargo  is  loaded  on  a 
vessel  for  export.  The  exporter  becomes 
liable  {or  the  fee  at  the  time  of  loading. 
The  Shipper's  Export  Declaration  (SED) 
or  equivalent  documentation  authorized 
under  15  CFR  30.39(b)  is  to  be  completed 
and  submitted  in  accordance  with 
§  4.63.  Customs  Regulations  (19  CFR 
4.63).  and  the  pertinent  Department  of 
Commerce  Regulations  (15  CFR  Part  30). 
The  exporter  whose  name  appears  on 
the  SED  or  equivalent  documentation 
shall  pay  the  accumulated  fees  for  the 
quarter  by  mailing  a  check  or  money 
order  to  Customs.  Accompanying  the 
payment  shall  be  either  a  summary 
sheet  of  the  fees,  or  if  the  exporter  files 
Automated  Summary  Monthly  Shipper's 
Export  Declarations  with  the  Bureau  of 
Census  in  accordance  with  Foreign 
Trade  Statistics  Regulations,  a  cover 
letter  identifying  the  exporter,  his 
exporter  identification  number  (EIN), 
Census  Bureau  reporting  symbol  and  the 
quarts  for  which  the  payment  is  being 
made. 

The  final  collection  procedure  is  for 
passengers.  Pursuant  to  §  24.24(e)(4), 
when  a  passenger  boards  or  disembarks 
a  commercial  vessel  at  a  U.S.  port,  the 
operator  of  that  vessel  is  liable  for  the 
payment  of  the  fee.  On  each  cruise,  even 
if  a  passenger  boards  or  disembarks 
more  than  once  at  ports  subject  to  the 
fee,  the  vessel  operator  is  liable  only 
once  for  that  passenger.  The  operator  of 
the  vessel  shall  pay  the  accumulated 
fees  for  a  quarter  by  mailing  a  check  or 
money  order  payable  to  Customs  for  all 
fees  for  which  he  is  liable  and  a 
summary  sheet  of  the  fees. 

All  collections  that  are  to  be  made  on 
a  quarterly  basis  must  be  received  no 
later  than  31  days  after  the  close  of  the 
quarter  being  paid.  Quarterly  periods 
end  on  the  last  day  of  March,  June, 
September  and  December.  Elxamples  of 
summery  sheets  to  be  sent  in  for  each 
quarterly  payment  are  set  out  in  S  24.24. 

Procedures  regarding  overpayments  or 
underpayments  of  the  fee  are  being 
studied  and  will- be  the  subject  of  future 
instructions.  -    -     .      -• 


Records  Maintenance 

Each  importer,  exporter,  applicant  for 
admission  of  cargo  into  a  foreign  trade 
zone,  shipper  and  cruise  vessel  operator 
must  maintain  the  documentation 
necessary  For  Customs  to  verify  the 
accuracy  of  fee  computations. 
Documentation  is  to  be  maintained  for  5 
years  from  the  date  of  fee  calculation 
and  shall  be  maintained  and  made 
available  for  inspection,  copying, 
reproduction  or  other  ofHcial  use  by 
Customs.    I  * 

Penalties 

If  the  harbor  maintenance  fee  is  not 
paid  or  the  summary  sheet  not  filed  as 
required  by  these  regulations,  a  penalty 
shall  be  assessed  equal  to  the  amount  of 
hquidated  damages  assessable  for  late 
filing  of  an  entry  summary  pursuant  to 
the  provisions  of  S  142.15,  Customs 
Regulations  (19  CFR  142.15).  The  usual 
Customs  procedures  for  filing  an 
application  for  relief  set  forth  in  Part 
171,  Customs  Regulations  (19  CFR  Part 
171).  and  mitigation  set  forth  in 


S  172.22(d) 


1).  Customs  Regulations  (19 


CFR  172.22(d)(1)).  shall  apply. 

Bonds 

Section  4462(h)(2)  of  the  Act  provides 
that  the  Secretary  of  the  Treasury  may 
prescribe  regulations  providing  for  the 
posting  of  bonds  to  secure  payment  of 
the  harbor  maintenance  fee.  It  has  been 
decided  that  at  this  time  no  additional 
bonds  will  be  required.  However,  after 
the  fee  has  been  in  force  for  a  period  of 
time,  bonds  may  be  required  if  payment 
of  the  fee  and  submission  of  summary 
sheets  are  not  regularly  submitted  as 
required. 

St.  Lawrence  Seaway 

There  is  no  reference  in  S  24.24  to  the 
St.  Lawrence  Seaway.  The  harbor 
maintenance  fee  will  not  be  assessed  on 
commercial  vessels  by  reason  of 
traversing  the  U.S.  portion  of  the  St. 
Lawrence  Seaway.  Any  rebates  of  tolls 
issued  by  the  Secretary  of  the  Treasury 
pursuant  to  §  805  of  the  Act  will  not  be 
issed  by  Customs,  but  by  the  Financial 
Management  Service,  U.S.  Treasury 
Department 

Other  Amendments 

Minor  changes  are  made  in  this  - ' 
document  to  Parts  4, 146,  and  178,   ' 
Customs  Regulations  (19  CFR  Parts  4, 
146. 178).  to  cross-reference  the  harbor 
maintenance  fee. 

Comments 

Before  adopting  the  Interim 
regulations  as  a  final  rule.  Customs  will 
give  consideration  to  any  written 
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comments  (preferably  in  triplicate) 
timely  submitted.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11),  on  normal 
business  days  between  the  hours  of  9:00 
a.m.  and  4:30  p.m.  at  the  Regulations 
Control  Branch.  Customs  Service 
Headquarters,  Room  2426. 1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229. 

InapplicabiUty  of  Notice  and  Delayed 
Effective  Date  Provisions 

The  statutory  effective  date  of  the 
harbor  maintenance  fee  is  April  1, 1987. 
In  light  of  the  limited  deadline  imposed 
upon  Customs  to  implement  these 
changes,  it  has  been  determined  that, 
pursuant  to  5  U.S.C.  553(b)(B),  notice 
and  public  procedure  is  impracticable. 
For  the  same  reason,  pursuant  to  5 
U.S.C.  553(d)(3).  we  are  dispensing  with 
delayed  effective  date.  However,  before 
adopting  final  regulations,  consideration 
will  be  given  to  all  written  comments 
timely  submitted. 

E.0. 12291  and  Regulatory  FlexiUiity 
Act 

Because  the  amendments  do  not  meet 
the  criteria  for  a  "major  rule"  within  the 
meaning  of  E.0. 12291,  Customs  has  not 
prepared  a  regulatory  impact  analysis. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  these  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  do  not  apply. 

Paperwork  Reductioo  Act 

The  collections  of  information 
contained  in  the  interim  regulations 
have  been  cleared  by  the  Office  of 
Management  and  Bud'jet  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507)  and  assigned  control 
number  1515-0158. 

List  of  Subjects 

19  CFR  Part  4 

Cargo  vessels.  Customs  duties  and 
inspection,  Imports,  Passenger  vessels, 
Vessels.  Yachts. 

19CFRPart24 

Accounting.  Customs  duties  and 
inspection,  Imports,  Taxes. 

19  CFR  Part  146 

Customs  duties  and  inspections. 
Imports,  Exports,  Imports,  Foreign  Trade 
Zones. 


19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collections  of  information. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  irorn  other  offices 
participated  in  its  development. 

Amendments  to  the  Regulations 

Parts  4,  24, 146,  and  178,  Customs 
Regulations  (19  CFR  Parts  4,  24, 146, 
178),  are  amended  as  set  forth  below: 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  authority  for  Part  24,  Customs 
Regulations,  is  revised  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1202. 1624.  31  U.S.C. 
9701;  Pub.  L  99-272,  Pub.  L  99-509,  Pub.  L. 
99-662. 

2.  Part  24  is  amended  by  adding  a  new 
S  24.24  to  read  as  follows: 

S  24^4    HailK>r  maintenance  fee. 

(a)  Fee.  Conunercial  cargo  loaded  on 
or  unloaded  from  a  commercial  vessel  is 
subject  to  a  port  use  fee  of  0.04  percent 
(.0004)  of  its  value  if  the  loading  or 
unloading  occurs  at  a  port  within  the 
definition  of  this  section,  unless  exempt 
under  paragraph  (c)  of  this  section  or 
one  of  the  special  rules  in  paragraph  (d) 
of  this  section  is  appUcable. 

(b)  Definitions.  For  the  purpose  of  this 
section: 

(1)  Port  means  any  channel  or  harbor 
(or  component  thereof)  in  the  customs 
territory  of  the  United  States  which  is 
not  an  inland  waterway  and  is  open  to 
public  navigation  and  at  which  Federal 
funds  have  been  used  since  1977  for 
construction,  maintenance  or  operation. 
It  does  not  include  channels  or  harbors 
deauthorized  by  Federal  law  before 
1985.  A  complete  fist  of  the  ports  subject 
to  the  harbor  maintenace  fee  is  set  forth 
below: 


State 

Notationa 

3126— Anchorage.  AK „_. 

3106— Oalton  Cache.  AK      _ 
3102— Ketchikan  AK 

3127— Ko<«ak.  AK 

3112- Peteratajrg.  AK 

3125— Sand  Point.  AK 

311$— Silka,  AK 

- 

1901-MoMe.  AL . 

2ei3-Alameda.  CA .._. 

2830-Carquinez  Strait.  CA 

2815— Crockett  CA 

daOekland  we  ntraport. 
Movement*  between  this  port 

and  Crockett.  Martinei  and 

Selby  are  intraporl 
See   notatKXi   tor  Carquinei 

strait 

Port  Code.  Port  Name,  and 
Slate 


2802-Eur9ka.  CA._ 

270&-U)ng  BeaOi.  CA.. 


2704— Loe  Angetes.  CA..._ 
2820-Martine2,  CA 

281 1— Oakland.  CA 

27l3-4>ort  Hueneme.  CA.. 
2e2l-Hed«»ood  C«y.  CA... 

2812— BKhmond.  CA 

2816— Sacramento,  CA 

2501— San  Oiego,  CA. 

280»— San  Francaoo.  CA.. 
2828— San  Joaqum.  CA 


2707-S«1  Lua.  CA. _... 

282»-San  PaMo  Bay,  CA.. 
2827— Selby.  CA 


2810— Stockton.  CA-.. 


2831— Suisun  Bay.  CA.. 
0601— endBeportCT... 


Notatnns 


liKludes  Creecem  Oty 

Inckjde*    Dana    Pomt    Hty . 
movements  between  Long 
Beach-Lot  Angelei  are  n- 
traport 
Do. 

See     notation     under     Car- 
qumez  Strait 

Movements    between    Oak- 
land-Alameda are  ntraport 

inckjdes  Channel  Island  Hbr 


kickides  Oceanside  Hbr 


0602- Harttord,  CT 

0603— New  Haven.  CT 

0604— New  London.  CT 

5401— IWaahmglon.  DC __ 

110»— WKminglon.  DE 

1807— Boca  Grande.  FL 

1606— Carabetle.  FL 

1805— Fernanda  Beacti.  FL-. 

5205-Fort  Piere*.  FL 

1803-Jaekaonviie.  Fl 

5202— Key  West  FL 

5201— Ml*™.  FL 

1818— Panama  City.  Fl 

i8i»-Pentaeot».  FL 

1816— Port  Cwwveral.  Fl 

5203— Port  Everglades.  FL 

1820— Port  Sl  Joe.  FL 

1814— St  Petersburg,  FL 

1801-Tampa,  FL 

5204— Wast  Pakn  Beac«t  FL. 

1701— Bnjnewick,  GA 

1703— Savannah,  GA...._ 

3202-Hito.  HI 

3201— Honoluki,  HI 

3203— Kahokk.  HI 

3204— NawilrMli-Port     ANsn. 
HI. 

3901-Chic8go.  IL 

3904— East  Chicago.  H. 


3905-Gary,  IN 

2012-Avondale.  LA „. 


2004-Baton  Rouge,  LA . 


2009— Destrahwt  LA.. 
2010— Gramercy,  LA... 


2014-Goedhopa.  LA.-.. 
2017— Lake  Chartet.  LA 
2001— Morgan CKy,  LA.. 
2002— New  Orleana,  LA. 
2005— Port  Sulphur,  LA.. 

2013— St  Rose.  LA 

0401— Boston.  MA 

0407— Fall  Biver,  kM 

0404— Gloucester,  kHA ... 
1303— Baltimore,  MO 

1302-Cambndge.  kin... 

0102— Bangor,  kHE 

0111— Bath,  ME 

0132- B*tast  ME 

0101— Portland.  ME 

3843— Alpena.  k4l 

3801— Detroit.  Ml 


Movements 
Joaqun-Stockton  are  mtr* 
port. 

Includes  Napa  River 

See  notakon  under  Car- 
qumei  Strait 

ktovements  between  Stock- 
torvSan  Joaqum  are  ntra- 
port. 

Inckides  Housalorac  Rr»er 
and  Stamlord  Hbr 


Inckides  St  ktery  River 


IncbxJes  Kaunakakai  Hbr 


Inckides  Indtona  Hbr,  does 
not  nckide  Butfngton  Hbr 

Onty  Michigan  Oty  and  Bums 
Hbr. 

Movements  between  an  ports 
n  LA  ara  iiitapuil  except 
m^remenls  hum  or  to 
Lake  Charles  or  ktorgan 
City,  or  Irom  or  to  Baton 
Rouge-Gramercy  and  other 
LA  ports. 

Movements  between  Baton 
Rouge-Srtmercy  are  ntra- 
port. 

Movements  between  Gramer- 
cy-Balon  Rouge  are  ntra- 
port. 


inckidat  Houma. 


Inckides  Susquehama  River 

and  Havre  de  Grace 
Includes  Nanticoke 


Not  Sloneport  Ml. 
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Port  Code.  Port  Name,  and 
Stale 


3844— f  enyiburg.  Ml . 
38 1&-Grand  Haven,  k 
3809— Marquette.  Ml.. 
38)5— Muakegon.  Ml.. 


3802— Port  Huron.  Ml 

3842— Preeque  We,  Ml 

3804— Saginaw-Fint-Bay 

Oty.  Ml 
3803— SauH  Si  Mane.  Ml 


3601— Duluth,  MN 

3614    Silver  Boy,  MN 

1902— GuHport.  MS 

1903— Paacagoula.  MS. 

1511    Oaeulort  More*iei» 
City.  NC. 

1501— WiliTilnQton.  NC 

0131— Portvnoulh.  NH 

1107-C*r>derv  NJ 

1113— Gloocealar,  NJ 

1103-New«1i.  NJ 


1105— PaulsbOfO.  NJ 

1004— Perth  Amboy,  NJ.. 


Notations 


Includes  Pentwater  Hbr   and 

South  Haven  Hbr 
Includes  Hafbor  Beach 

Not  Alabaster.  Ml 

Not  Port  Dolomite  or  Port 
Inland.  Ml :  includes  Manis- 
Uque.  Black  River  Hlx  and 
Grand  Marais  Hbr 

Only  Grand  Marais. 


1002— Albany.  NY 

0901  — Suflalo-Niagara 

NV 
0706— Cape  Vincent,  NY 
1001— New  Yorii.  NY 


FaNs. 


0701-Ogdensborg.  NY.. 

0904— Oswego,  NY 

0903— Rochester.  NY 

0905— Sodus  Pomt  NY.. 


4108— Ashtabula.  OH 

4101— Cleveland.  OH 

4109— Conneaut.  OH 

4111— Farport.  OH 

41 17— Huron.  OH 

4121— Lorain,  OH 

4105-To«edo-Sandu8ky.  OH 

2901- Aslcna.  OR 

2903— Coos  Bay,  OR 

2902-Newport.  OR  ._ 

2904— Portland.  OR 

1102— Chester,  PA 

4106— Ene.  PA 

1 110    Maroua  Hook.  PA 

1101— Philadelphia,  PA 

4907— Mayaguei,  PR 

4908— Ponce.  PR 

4909— San  Juwi,  PR 

0502— Prowdenoe.  Rl 

1601— Owleston,  SO 

1602— Georgetown.  SC 

2104    Beaumont.  TX _ 

2301— BrowneviNe.  TX 

53l2-Co(pus  Chnrti.  TX 

5311— Freeport.  TX. 

5310-Galvealon.  TX 

5301— Houston,  TX 

2101— Port  Arthur.  TX 

5313— Port  Ijvaca.  TX 

2103— Orange,  TX 

2102— Sabine.  TX _.... 

5306— Texae  City.  TX 

5402— Aiexandria,  VA _„ 

1406— Cape  Charles.  VA 

1408— Hopewell.  VA 

1402- Newport  News.  VA  ... 


Or  Port  Code  4601,  see  no- 
tation lor  NY 

Or  Port  Code  4602;  see  no- 
tation lor  NY 

Includes  Cattaraugus. 


Movement  between  NY. 
Newarti  and  Perth  Amboy 
are  intraport. 


Indudas    Little    Sodus    Bay 

Hbr. 
Or  Port  Cods  4122 


Or  Port  Code  4122 


Includes  Port  Ortom. 
Includes  Tillamook  Bay 


Includes  Port  Bolnrar 


1401— Nortolk.  VA 

1404— Richmorid-Petersburg, 
VA 

3003— Aberdeen,  WA 

3005— Bellingham.  WA 

3006— Everett  WA 

2909— Kalama.  WA 

2905— Longview,  WA„ _ 

3026— CHympia.  WA 

3007- Port  Angeles.  WA 

3001- Seattle.  WA 

3002— Tacoma.  WA 

2908— Vancouver.  WA. 

3602- Ashland.  Wl 

3703— Green  Bay.  WL 


Movements 
port  News  and  Nodolk  are 
intraport 


Includes  Port  Wmg. 


Port  Code,  Port  Name,  and 
State 

Notabona 

3706— Manitowoc  Wl 

3702— Mannette,  Wl 

Kewaurwe. 

3701— Milwaukee,  Wl 

3708— Racine  Wl         

3707-9heboy9an.  Wl J 

3608-3i4>enor,  Wl 

[2]  Commercial  cargo  means,  unless 
exempted  by  paragraphs  (c)  [1)  and  (2) 
of  this  section,  merchandise  transported 
on  a  commercial  vessel  and  passengers 
transported  for  compensation  or  hire. 
Whenever  the  term  "cargo"  is  used,  it 
means  merchandise,  but  not  passengers. 

(3)  Commercial  vessel  means,  unless 
exenqited  by  paragraph  (c)(3)  of  this 
section,  any  vessel  used  in  transporting 
commercial  cargo  by  water  for 
compensation  or  hire,  or  in  transporting 
commercial  cargo  by  water  in  the 
business  of  the  owner,  lessee  or 
operator  of  the  vessel. 

(4)  Ferry  means  any  vessel  which 
arrives  in  the  U.S.  on  a  regular  schedule 
during  its  operating  season  at  intervals 
of  at  least  once  each  business  day. 

(c)  Exemptions.  The  following  are  not 
subject  to  the  fee: 

(1)  Bunker  fuel,  ship's  stores,  sea 
stores  and  vessel  equipment. 

(2)  Fish  or  other  aquatic  animal  life, 
caugfit  and  not  previously  landed  on 
short. 

(3)  Ferries  engaged  primarily  in  the 
transport  of  passengers  and  their 
vehicles  between  points  within  the  U.S. 
or  between  the  U.S.  and  contiguous 
countries. 

(4)  Certain  loadings  and  unloadings  of 
cargo  in  Alaska,  Hawaii,  or  the 
possessions  of  the  U.S.  as  defined  in  this 
paragraph. 

(i)  Descriptions  of  exempt  loadings/ 
unloadings: 

(A)  Cargo  loaded  on  a  vessel  in  a  port 
in  the  U.S.  mainland  for  transportation 
to  Alaska,  Hawaii,  or  any  possession  of 
the  U.S.  for  ultimate  use  or  consumption 
in  Alaska,  Hawaii,  or  any  possession  of 
the  U.S. 

(B)  Cargo  loaded  on  a  vessel  in 
Alai(a,  Hawaii,  or  any  possession  of 
the  US.  for  transportation  to  the  U.S. 
mainland  for  ultimate  use  or 
consumption  in  the  U.S.  mainland. 

(C)  Cargo  described  in  paragraph 
(c)(4)(i)(A)  of  this  section  unloaded  in 
Alaska,  Hawaii,  or  any  possession  of 
the  U.S. 

(d)  Cargo  described  in  paragraph 
(c)(4)(i)(B]  of  this  section  unloaded  in 
the  U.S.  mainland. 

(E)  Cargo  loaded  on  a  vessel  in 
Alaska,  Hawaii,  or  a  possession  of  the 
U.S.  and  unloaded  in  the  state  or 
possession  in  which  loaded. 


(ii)  For  purposes  of  paragraph  (c)(4)  of 
this  section: 

(A)  Cargo  does  not  include  crude  oil 
with  respect  to  Alaska. 

(B)  U.S.  mainland  means  the 
continental  U.S.  excluding  Alaska. 

(C)  Possessions  of  the  U.S.  means 
Puerto  Rico,  Guam,  American  Samoa, 
U.S.  Virgin  Islands,  the  Northern 
Mariana  Islands  and  the  Pacific  Trust 
Territories. 

(5)  Commercial  vessels,  if  any  fuel 
used  to  move  the  cargo  is  subject  to  the 
Inland  Waterway  Fuel  Tax  (See  section 
4042,  Internal  Revenue  Code  of  1954,  as 
amended  by  Pub.  L.  95-502  and  Pub.  L. 
99-662). 

(6)  Cargo  entering  the  U.S.  in  bond  for 
transportation  and  direct  exportation  to 
a  foreign  country,  unless,  with  respect  to 
cargo  exported  to  Canada  or  Mexico; 

(i)  The  Secretary  of  the  Treasury 
determines  that  Canada  or  Mexico  has 
imposed  a  substantially  equivalent  port 
use  fee  or  commercial  vessels  or 
commercial  cargo  using  ports  of  their 
countries;  or 

(ii)  A  study  made  pursuant  to  the 
Water  Resources  Development  Act  of 
1986  (Pub.  L.  99-662)  finds  that  the  fee  is 
not  likely  to  cause  significant  economic 
loss  to  a  U.S.  port  or  diversion  of  a 
significant  amount  of  cargo  to  a  port  in  a 
contiguous  country. 

(7)  Cargo  or  vessels  of  the  U.S.  or  any 
agency  or  instrumentality  of  the  U.S. 

(d)  Special  rules. — (1)  Intraport.  The 
fee  is  not  to  be  assessed  on  the  mere 
movement  of  commercial  cargo  within  a 
port. 

(2)  Same  vessel,  same  cargo.  If  a  fee  is 
assessed  when  cargo  is  loaded  on  a 
vessel,  the  unloading  of  the  same  cargo 
from  that  vessel  is  not  subject  to  the  fee. 
If  a  fee  is  assessed  when  cargo  is 
unloaded  from  a  vessel,  the  reloading  of 
the  same  cargo  on  that  vessel  is  not 
subject  to  the  fee. 

(3)  De  minimis  for  individual 
shipments.  The  fee  shall  not  be  assessed 
on  loadings  or  unloadings  of  cargo  in 
which: 

(i)  For  imported  cargo:  The  shipment 
would  be  entitled  to  be  entered  under 
informal  entry  procedures  as  provided 
for  in  §  143.21  of  this  chapter. 

(ii)  For  exported  cargo:  The  shipment 
does  not  require  either  the  filing  of  a 
Shipper's  Export  Declaration  (SED)  as 
provided  for  in  §  4.63  of  this  chapter  or 
equivalent  documentation  as  authorized 
under  15  CFR  30.39(b). 

(iii)  For  domestic  cargo:  The  value  of 
the  shipment  does  not  exceed  $1,000. 

(4)  De  minimis  for  quarterly 
payments.  Quarterly  payment  is  not 
required,  if  the  total  value  of  all 
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shipments  for  which  a  fee  was  assessed 
for  the  quarter  does  not  exceed  $10,000. 
(e)  Collections. — (1)  Domestic  vessel 
movements. — (i)  Time  and  place  of 
liability.  Subject  to  the  exemptions  and 
special  rules  of  this  section,  when  cargo 
is  loaded  on  a  commercial  vessel  at  a 
port  within  the  definition  of  this  section 
to  be  transported  between  ports  in  the 
U.S.  or  is  unloaded  from  a  commercial 
vessel  at  a  port  within  the  definition  of 
this  section  after  having  been 
transported  between  ports  in  the  U.S., 
the  shipper  (the  person  or  corporation 
who  pays  the  freight)  of  that  cargo  is 
liable  for  the  payment  of  the  port  use  fee 
at  the  time  of  unloading.  The  fee  will  be 
imposed  only  once  on  a  movement 


pursuant  to  paragraph  (d)(2)  of  this 
section.  The  fee  is  to  be  based  upon  the 
value  of  the  cargo  as  determined  by 
standard  commercial  documentation 
where  such  documentation  is  available. 
Otherwise,  the  value  is  to  be  determined 
under  19  U.S.C.  1401a  as  if  it  were 
imported  merchandise.  The  Vessel 
Operation  Report  (Army  Corps  of 
Engineers  Form  3925]  is  to  be  completed 
and  submitted  to  the  Army  Corps  of 
Engineers  in  accordance  with  the 
procedures  set  forth  in  33  CFR  Ch.  II, 
Part  207.  The  shipper's  name,  either  the 
internal  revenue  service  or  social 
security  number  of  the  shipper  and  the 
tax  exemption  code  (as  it  appears  in  the 
Vessel  Operation  Report  instructions) 


claimed  for  the  shipment  are  to  be 
included  on  the  Vessel  Operation 
Report. 

(ii)  Fee  payment  The  shipper  whose 
name  appears  on  the  Vessel  Operation 
Report  shall  pay  the  accumulated  fees 
on  a  quarterly  basis  in  accordance  with 
paragraph  (f)  of  this  section  by  mailing  a 
check  or  money  order  payable  to  the 
U.S.  Customs  Service  for  all  fees  for 
which  he  is  liable  for  the  quarter  and  a 
summary  sheet  of  the  fees  to  U.S. 
Customs  Service,  P.O.  Box  70904, 
Chicago,  Illinois  60673-0904.  The 
summary  sheet  should  be  in  the 
following  format: 

BILUNG  CODE  4a20-03-M 
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DOMESTIC  VESSEL  MOVEMEHT  SOMMARY  SHEET  FOR  QUARTER 
DATED  FROM T0_ 

(Name  of  Shipper  listed  on 
Vessel  Operation  Report) 


(Shipper's  IRS  or  SS  » 
appearing  on  Vessel 
Operation  Report.   Note 
whether  it  is  SS  or  IRS  ♦) 


Date 
Unloaded 


Origin  of 
Shipaent 


Destination 
o£  Shipaent 


CoMU>dity 

Type  (Code) 

Shipped 


Value  of 
Shipaent 


SEND  TO: 


U.S.  Customs  Service 

P.O.  Box  70904 

Chicago,  Illinois  60673-0904 

Collection  Class  Code  503 


Value  of  Total  Shipments 
for  Quarter 


Total  Fee  Paid 
(Total  Value  x.^004) 

CERTIFICATION 

I  hereby  certify  under  penalties  provided  by  law  that  the 
above  information  regarding  domestic  shipments  subject  to  the 

harbor  maintenance  fee  for  the  quarter  ending  ^^ is 

complete  and  accurate  to  the  best  of  my  knowledge. 


BftUNQ  CODE  4t20-03-C 


(Signature  of  Shipper) 


(Date) 
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(2)  Export  vessel  movements — (i) 
Time  and  place  of  liability.  Subject  to 
the  exemptions  and  special  rules  of  this 
section,  when  cargo  is  loaded  on  a 
commercial  vessel  for  export  at  a  port 
within  the  definition  of  this  section,  the 
exporter  of  that  cargo  (the  name  that 
appears  on  the  SED  or  equivalent 
document  authorized  under  15  CFR 
30.39(b))  is  liable  for  the  payment  of  the 
port  use  fee  at  the  time  of  loading.  ITie 
fee  is  based  upon  the  value  of  the 
shipment  loaded  as  required  to  be 
indicated  on  the  SED  or  equivalent 
documentation.  The  SED  or  equivalent 


documentation  is  to  be  completed  anu 
submitted  in  accordance  with  the 
procedures  set  forth  in  §  4.63  of  this 
chapter  and  15  CFR  Part  30. 

(ii)  Fee  payment.  The  exporter  whose 
name  appears  on  the  SED  or  equivalent 
documentation  shall  pay  the 
accumulated  fees  on  a  quarterly  basis  in 
accordance  with  paragraph  (f)  of  this 
section  by  mailing  a  check  or  money 
order  payable  to  the  U.S.  Customs 
Service  for  all  fees  for  which  he  is  liable 
for  the  quarter  to  U.S.  Customs  Service. 
P.O.  Box  70915,  Chicago,  Illinois  60673- 
0915.  Accompanying  the  payment  shall 


ue  either  a  summary  sheei  oi  an  me 
fees,  or  if  the  exporter  files  Automated 
Summary  Monthly  Shipper's  Export 
Declarations  with  the  Bureau  of  Census 
in  accordance  with  Foreign  Trade 
Statistics  Regulations  (15  CFR  30.39).  a 
cover  letter  identifying  the  exporter,  his 
exporter  identification  number  (EIN). 
Census  Bureau  reporting  symbol  and  the 
quarter  for  which  the  payment  is  being 
made.  If  a  summary  sheet  is  used,  it 
should  be  in  the  following  format: 

MUJNGCOOC  ttlO-OS-M 
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EXPORT  VESSEL  MOVEMENT  SUMMARY  SHEET  FOR  QOARTBR 
DATED  FROM  TO 


(Name  of  Exporter  Listed  on  SEP) 


Origin  of 
Shipment 


Destination 
of  Shipment 


1 


(EIN  #  Appearing  on 
BED.  Note  whether  it 
is  IRS  or  SS  # 


ate  of  Origin 
of  Shipment 


CoHBodity  Value  of 
Type  (Code)  Shipment 
Shipped* 


SEND  TO: 


U.S.  Customs  Service 

P.O.  Box  70915 

Chicago,  Illinois  60673-0915 


Total  Value  of 
Shipments  for  Quarter 


Collection  Class  Code  502 


Total  Fee  Paid 
(Total  Value  x.0004) 


CERTIFICATION 

I  hereby  certify  under  penalties  provided  by  law  that  the 

above  information  regarding  cargo  loaded  for  export  subject  to 

the  harbor  maintenance  fee  for  the  quarter  ending  is 
complete  and  accurate  to  the  best  of  my  knowledge.' 


(Signature  of  Exporter) 


(Date) 


*Show  Schedule  B  number  for  first  line  item  on  SED  only. 
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(3)  Import  vessel  movements — (i) 
Time  and  place  of  liability.  Subjecl  to 
the  exeinptions  and  special  rules  of  this 
section,  when  imported  cargo  is 
unloaded  from  a  commercial  vessel  at  a 
port  within  the  definition  of  this  section, 
and  destined  for  either  consumption, 
warehousing,  or  foreign  trade  zone 
admission,  the  importer  of  that  cargo,  or 
in  the  case  of  foreign  trade  zones,  the 
person  or  corporation  responsible  for 
bringing  merchandise  into  the  zone,  is 
liable  for  the  payment  of  the  port  use  fee 
at  the  time  of  unloading.  The  fee  is 
based  on  the  U.S.  Customs  appraised 
value  of  the  shipment  pursuant  to  19 
U.S.C.  1401a,  the  same  basis  as  that 
used  for  duty  payment.  The  fee  shall  be 
collected  on  all  formal  entries,  including 
warehouse  entries  and  temporary 
importation  under  bond  entries,  and 
admissions  into  foreign  trade  zones. 

(ii)  Fee  payment.  The  port  use  fee  on 
unloading  of  imported  cargo  shall  be 


paid  in  accordance  with  the  normal 
Customs  collection  procedures  set  forth 
in  §§24.1  and  141.1  of  this  chapter, 
except  as  provided  for  merchandise 
admitted  into  foreign  trade  zones  in 
paragraph  (eM2)(iii)  of  this  section.  The 
U.S.  Customs  Entry  Summary  Form 
(Customs  Form  7501),  is  to  be  completed 
with  the  amount  of  the  fee  shown  and 
identified  on  the  form.  The  fee  shall  be 
paid  by  the  importer  by  adding  it  to  any 
normal  duty,  tax  or  fee  payable  at  the 
time  of  formal  entry  processing. 

If  no  other  duty,  tax,  or  fee  is  imposed 
on  the  shipment,  and  the  fee  exceeds  $3, 
a  check  or  money  order  for  the  amount 
of  the  fee  shall  be  attached  to  the 
Customs  entry  forms  submitted. 

(iii)  Foreign  trade  zones.  In  cases 
where  imported  cargo  is  unloaded  from 
a  commercial  vessel  at  a  port  within  the 
definition  of  this  section  and  admitted 
into  a  foreign  trade  zone,  the  applicant 


for  admission  (the  person  or  corporation 
responsible  for  bringing  merchandise 
into  the  zone)  who  becomes  liable  for 
the  fee  at  the  time  of  unloading  pursuant 
to  paragraph  (e)(3)(i)  of  this  section, 
shall  pay  all  fees  for  which  he  is  liable 
on  a  quarterly  basis  in  accordance  with 
paragraph  (f)  of  this  section  by  mailing  a 
check  or  money  order  payable  to  the 
U.S.  Customs  Service  for  all  fees  for  the 
quarter  and  a  summary  sheet  of  the  fees 
to  U.S.  Customs.  P.O.  Box  70981. 
Chicago,  Illinois  60673-0981.  Fees  shall 
be  paid  for  all  shipments  unloaded  and 
admitted  to  the  zone,  or  in  the  case  of 
direct  deliveries  under  §§146.39  and 
146.40  of  this  chapter,  unloaded  and 
received  in  the  zone  under  the  bond  of 
the  foreign  trade  zone  operator.  The 
summary  sheet  should  be  in  the 
following  format: 

BILLING  CODE  4S2(MI2-M 
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FOREIGN  TRADE  ZONE  ADMISSIONS  SOMMARY  SHEET  PO 
QUARTER  DATED  PROM  TO 


T 


(Name  of  Applicant  Listed 
on  CF  214) 


Zone  #  or  Subzone  # 


(Applicant's  IRS  or  SS  ♦. 
Note  whether  it  is  IRS  or 
SS~7) 


Dated  Unloaded   Origin  of  Shipment   CooBodity  Value  of  Shipment 


L 


SEND  TO: 


U.S.  Customs  Service 

P.O.  Box  70981 

Chicago,  Illinois  60673-0981 


Total  Value  of 
Shipments  for  Quarter 


Collection  Class  Code  505 


Total  Fee  Paid 
(Total  Value  x.0004) 


CERTIFICATION  | 

I  hereby  certify  under  penalties  provided  by  law  that  the 
above  information  regarding  importations  into  foreign  trade  zones 
subject  to  the  harbor  maintenance  fee  for  the  quarter  ending 
is  complete  and  accurate  to  the  best  of  my  knowledge. 


MUJNOCOOC  Mio-oa-c 


(Signature  of 
Applicant  for  Admission) 


(Date) 


Fe 
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(4)  Passengers — (i)  Time  and  place  of 
liability.  Subject  to  the  exemptions  and 
special  rules  of  this  section,  when  a 
passenger  boards  or  disembarks  a 
commercial  vessel  at  a  port  within  the 
defmition  of  this  section,  the  operator  of 
that  vessel  is  liable  for  the  payment  of 
the  port  use  fee.  The  fee  is  to  be  based 
upon  the  value  of  the  actual  charge  for 
transportation  paid  by  the  passenger  or 


on  the  prevailing  charge  for  comparable 
service  if  no  actual  charge  is  paid.  The 
vessel  operator  on  each  cruise  is  liable 
only  once  for  the  port  use  fee  for  each 
passenger. 

(ii)  Fee  payment.  The  operator  of  the 
passenger-carrying  vessel  shall  pay  the 
accumulated  fees  on  a  quarterly  basis  in 
accordance  with  paragraph  [f]  of  this 
section  by  mailing  a  check  or  money 


order  payable  to  the  U.S.  Customs 
Service  for  all  fees  for  which  he  is  liable 
for  the  quarter  and  a  summary  sheet  of 
the  fees  to  U.S.  Customs  Service.  P.O. 
Box  70969.  Chicago.  Illinois  60673-0969. 
The  summary  sheet  should  be  in  the 
following  format: 

BILUNG  CODE  4820-02-M 


lu: 
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CRUISE  VESSEL  SUNNARY  SHEBT  FOR  QUARTER 
DATED  PRCWI  TO 


(Name  of  Carrier) 

(Name  of  Vessel  Operator) 


Dates  of      Number  of  Passengers 
Cruise       on  Cruise 


(Vessel  Operator's  IRS 
or  SS  #.  Note  whether 
it  is  IRS  or  SS  ♦) 

Total  Eligible  Charges  for 
Passengers  on  Cruise 


SEND  TO: 


U.S.  Customs  Service 

P.O.  Box  70969 

Chicago,  Illinois  60673-0969 


Collection  Class  Code  504 


Total  Eligible  Charges  for 
Passengers  for  Quarter 


Total  Fee  Paid 
(Total  Charges  x.0004) 


CERTIFICATION 


I  hereby  certify  under  penalties  provided  by  law  tihat  the 
above  information  regarding  passengers  transported  during  the 

quarter  ending  subject  to  the  harbor  maintenance 

fee  is  complete  and  accurate  to  the  best  of  my  knowledge. 


BtLUNGCOOE  M20-02-C 


(Signature  of  Vessel  Operator) 


(Date) 


Fr 
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(f)  Quarterly  payments.  All  quarterly 
payments  required  by  this  section  must 
be  received  no  later  than  31  days  after 
the  close  of  the  quarter  being  paid. 
Quarterly  periods  end  on  the  last  day  of 
March,  June,  September,  and  December. 

(g)  Maintenance  of  records.  Each 
importer,  exporter,  applicant  for 
admission  of  cargo  into  a  foreign  trade 
zone,  shipper  and  cruise  vessel  operator 
affected  by  this  section  shall  maintain 
all  such  documentation  necessary  for 
Customs  to  verify  the  accuracy  of  fee 
computations  and  to  otherwise 
determine  compliance  under  the  law. 
Such  documentation  shall  be  maintained 
for  a  period  of  5  years  from  the  date  of 
fee  calculation.  The  affected  parties 
shall  advise  the  Director,  National 
Finance  Center,  Attn:  Billings  and 
Collections,  P.O.  Box  68903, 
Indianapolis,  Indiana  46268,  of  the  name, 
address,  and  telephone  number  of  a 
responsible  officer  who  shall  be  able  to 
verify  any  records  required  to  be 
maintained  under  this  paragraph.  The 
Director.  National  Finance  Center,  shall 
be  promptly  notified  of  any  changes  in 
the  identifying  information  submitted. 
The  records  shall  be  maintained  and 
made  available  for  inspection,  copying, 
reproduction  or  other  official  use  by 
Customs  in  accordance  with  the 
provisions  of  §§  162.1a  through  162.1i  of 
this  chapter. 

(h)  Penalties  for  failure  to  pay  harbor 
maintenance  fee  and  file  summary 
sheet. — (1)  Amount  of  penalty.  Any 
party  (including  the  importer,  exporter, 
or  shipper]  who  fails  to  pay  the  harbor 
maintenance  fee  and  file  the  summary 
sheet  at  the  time  specified  by  regulation 
shall  incur  a  penalty  equal  to  the 
amount  of  liquidated  damages 
assessable  for  late  filing  of  an  entry 
summary  pursuant  to  the  provisions  of 
S  142.15  of  this  chapter. 

(2)  Application  for  relief  The  party 
shall  follow  the  procedures  set  forth  in 
Part  171  of  this  chapter  in  filing  an 
application  for  relief. 

(3)  Mitigation.  Any  penalty  assessed 
under  this  provision  shall  be  mitigated 
in  a  manner  consistent  with  guidelines 
published  pursuant  to  the  provisions  of 
i  172.22(d](l)  of  this  chapter  relating  to 
cancellation  of  claims  for  liquidated 


damages  for  late  filing  of  entry 
summaries. 

(i)  Privacy  Act  notice.  Whenever  an 
identification  number  is  requested  on 
the  summary  sheets  provided  for  in 
paragraph  (e)  of  this  section,  the 
disclosure  of  the  social  security  number 
is  mandatory  when  an  internal  revenue 
service  number  is  not  disclosed. 
Identification  numbers  are  solicited 
under  the  authority  of  Executive  Order 
9397  and  Pub.  L  99-662.  The 
identification  number  provides  unique 
identification  of  the  party  liable  for  the 
payment  of  the  harbor  maintenance  fee. 
The  number  will  be  used  to  compare  the 
information  on  the  summary  sheets  with 
information  submitted  to  the 
government  on  other  forms  required  in 
the  course  of  shipping,  exporting  or 
importing  merchandise,  which  contain 
the  identification  number,  e.g.,  the  SED, 
Vessel  Operation  Report,  to  verify  that 
the  information  submitted  is  accurate 
and  current.  Failure  to  disclose  an 
identification  number  may  cause  a 
penalty  pursuant  to  paragraph  (h)  of  this 
section.  The  above  information  is  set 
forth  pursuant  to  the  Privacy  Act  of  1974 
(Pub.  L.  93-579). 

Conforming  Amendments;  Parts  4, 146, 
and  178.  Customs  Regulations 

To  conform  the  Customs  Regulations 
to  the  changes  made  by  the  amendments 
to  Part  24,  Customs  Regulations  (19  CFR 
Part  24),  Parts  4, 146.  and  178  (19  CFR 
Parts  4. 148. 178),  are  amended  in  the 
following  manner 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  following: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1624; 
46  U.S.C.  2,  3. 

2.  Part  4  is  revised  by  adding  a  new 
paragraph  (j)  to  §  4.98  to  read  as 
follows: 

§  4.98    Navigation  fees. 

*         •         *         *         « 

(j)  The  loading  or  unloading  of 
merchandise  or  passengers  from  a 
commercial  vessel  at  a  U.S.  port  may 
cause  the  harbor  maintenance  fee  set 


forth  in  S  24.24  of  this  chapter  to  be 
assessed. 

PART  146— FOREIGN  TRADE  ZONES 

1.  The  authority  citation  for  Part  148 
continues  to  read  as  follows: 

Authoiily:  19  U.S.C.  66.  81a-81u.  1202  (Gen. 
Hdnote  11).  1623. 1624.  {  146.5  also  issued 
under  31  U.S.C.  9701. 

2.  Part  146  is  amended  by  adding  a 
new  paragraph  (e)  to  §  146.22  to  read  as 
follows: 

§  146.22    Admission  of  merchandise  to  a 
zons. 

***** 

(e)  Harbor  maintenance  fee.  When 
imported  cargo  is  unloaded  from  a 
commercial  vessel  at  a  U.S.  port  and 
admitted  into  a  foreign  trade  zone,  the 
applicant  for  admission  of  that  cargo 
into  the  zone  may  be  subjet  to  the 
harbor  maintenance  fee  as  set  forth  in 
§  24.24  of  this  chapter. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  1624.  44 
U.S.C.  3510  et  saq. 

Z.  Section  178.2  is  amended  by 
inserting  the  following  in  the 
appropriate  numerical  sequence 
according  to  the  section  number  under 
the  columns  indicated: 

§  178.2    Listing  of  0MB  control  numbers. 


19  CFR  Section 

Description 

OMB 

Control 

No. 

{  24  24 

isis-oise 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved: 
Francis  A.  Keating  II, 

Assstant  Secretary  of  the  Treasury. 

March  24. 1987. 

(FR  Doc.  87-7006  Filed  3-27-87;  8:45  am] 
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227 6179,  8087,  9318. 

9902 

640 8485 

642 ^...  6357.  7463 


646 9513 

653 9902 

658 7283 

661 10125 

671 6199 

LIST  OF  PUBLIC  LAWS 

Last  List  March  27,  1987 

This  is  a  continuing  list  of 
put>lic  t>ills  from  ttie  cun'ent 
session  of  Congress  wfiich 
have  t)ecome  Federal  laws. 
The  text  of  laws  is  not 
put)lished  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Docunoents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

SJ.  Res.  19/Pub.  L  100-15 

To  designate  March  20,  1987 
as  "National  Energy  Education 
Day."  (Mar.  25.  1987;  101 
Stat  129;  1  page)    Price: 
$1.00 
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CFR  CHECKLIST 


TW« 


Prtce 


Prlc«       Revision  Datt 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
piit)lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  ar»d 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Govemnrtent  Printing 
Office. 

New  units  issued  during  ttie  week  are  anrvjunced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  cf»ecklist  of  current  CFR  volunries  connprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 
Affected),  which  is  revised  nwnthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 
domestic,  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  Monday- 
Friday  (except  holidays). 
Titte 
1,  2  (2  Reserved)  $9.00 

3  (1985  Compaotion  and  Parts  100  and  101)  14.00 

4  14.00 

5  Parts: 

1-1199 18.00 

1200-€nd,  6  (6  Reserved) 6.50 

/Parts: 

0-45 „ 24.00 

46-51 16.00 

52 18.00 

•53-209 „ 18.00 

210-299 21.00 

*300-399 10.00 

400-699 19.00 

700-899 _ 17.00 

900-999 _....  20.00 

1000-1059 }2M 

1060-1 1 19 13.00 

1 120-1 199 „„ 8.50 

1200-1499 _ 13.00 

*1500-1899 „.„ „. 9.50 

1900-1944 23.00 

1945-Cnd 23.00 

8  9.50 

9  Parts: 

1-199 14.00 

200-End 14.00 

10  Parts: 

0-199 22.00 

200-399 13.00 

400-499 „  14.00 

500-End 23.00 

11  7  00 

12  Parts: 

1-199 11.00 

200-299 22.00 

300-499 13.00 

SOO-End 26.00 


19.00 


20.00 

19.00 

7.50 


13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199 14.00 

1200-bK) 8.00 

15  Parts: 

0-299 .:... ..;. „ 10.00 

300-399 20.00 

400-End „ 14.00 


Jon. 

•Jan. 

Jon. 

Jon. 
Jan. 

Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Joi. 
Jan. 

Jan. 
Jan. 

Jan. 
Jan. 
Jan. 
Jon. 
Jan. 

Jan. 
Jan. 
Jan. 


Jan.  1 
Jan.  1 


Jon. 
Jan. 
Jon. 
Jan. 
Jan. 

Jon. 
Jan. 
Jan. 


1987 
1986 
1987 

1986 
1986 

1986 
1986 
1986 
1987 
1986 
1987 
1986 
1986 
1986 
1986 
1987 
1986 
1986 
1987 
1986 
1986 
1987 

1986 
1986 

1986 
1986 
1987 
1986 
1966 


1987 
1986 
1987 
1986 
1986 


1986 
1986 
1986 
1986 
1986 

1987 
1986 
1987 


16  Parts: 

0-149 „ 9.00 

150-999 10.00 

lOOO-tnd 19.00 

irPwtK 

1-239 26.00 

240-£nd 19.00 

18  Parts: 

1-149 ; 15.00 

150-399 25.00 

400-6»d 6.50 

19  29.00 

20  Parts: 

1-399 10.00 

400-499 22.00 

500-bid 23.00 

21  Parts: 

1-99 12.00 

100-169. 14.00 

170-199 „ 16.00 

200-299 6.00 

300-499 25.00 

500-599 21 .00 

600-799 ._ 7.50 

800-1299 13.00 

1300-tnd 6.50 

22  28.00 

23  17.00 

24  Parts: 

0-199 15.00 

200-499 „..  24.00 

500-699 „ 8.50 

700-1699 17.00 

1700-End 12.00 

25  24.00 

26  Parts: 

§  8  1 .0-1 .  169 29.00 

§§1.1 70-1 .300 16.00 

§  §  1 .301-1 .400 13.00 

§§  1.401-1.500 20.00 

§  §  1 .501-1 .640 „ 15.00 

§  §  1 .641-1 .850 16.00 

§§  1.851-1.1200 29.00 

§§  1.1201-tnd 29.00 

2-29 19.00 

30-39 13.00 

40-299 25.00 

300-499 14.00 

500-599 8.00 

600-End 4.75 

27  Parts: 

1-199 20.00 

200-b»4^. 14.00 

28  21.00 

29  Parts: 

0-99 16.00 

100-499. „ 7.00 

500-899 „ 24.00 

900- 1 899 „ 9.00 

1900-1910 27.00 

1911-1919 5.50 

1920-End 29.00 

30  Parts: 

0-199... ..._ _ 16.00 

200-699 8.50 

700-6id 17.00 

31  Parts: 

0-199 11.00 

200-«nd ...„ 16.00 


Revistofl  Date 

Jon.  1, 

1986 

Jan.  1, 

1986 

Jan.  1, 

1987 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr,  1, 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1, 

1986 

Apr.  1. 

1986 

Apr.  1. 

19B6 

Apr.  1. 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

Apr   1. 

1986 

Apr.  1. 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1, 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1, 

1986 

Apr.  1. 

1986 

Apr.  1, 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1. 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

Apr.  1, 

1986 

"Apr   1, 

1980 

Apr,  1. 

1986 

Apr,  1, 

1986 

Apr,!, 

1986 

July  1. 

1986 

July  1. 

1986 

Jutyl, 

1986 

July  1. 

1986 

My  \. 

1986 

July  1, 

1986 

"July  1, 

1984 

July  1. 

1986 

♦Julyl. 

1985 

July  1, 

1986 

Ju«y  1. 

1986 

Julyl. 

1986 

July  1, 

1986 

VI 
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Price       Revision  Date 


32  Parts: 

1-39,  VoL  L _ 15.00 

1-39.  Vo».  H 19.00 

1-39,  Vol.  m „ 18.00 

1-189 17.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-€nd 16.00 

33  Parts: 

1-199 27.00 

200-End 18.00 

34  Parts: 

1-299 _ „ 20.00 

300-399 _. 11.00 

400-End _ „ 25.00 

35  9.50 

36  Parts: 

1-199 12.00 

200-6id 19.00 

37  12.00 

38  Parts: 

0-17 „ _ 21.00 

IS-ewJ ._ 15.00 

39  12.00 

40  Parts: 

1-51 „ 21.00 

52 27  00 

53-60 23.00 

61-80 10.00 

81-99 25.00 

100- 1 49 23.00 

150-189 21.00 

190-399 ..._ 27.00 

400-424..._ 22.00 

425-699 24.00 

700-£nd 24.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1.  1-1  Ito  Appendix,  2  (2  R««rved) _ 13.00 

3-6.„ „ 14.00 

7 _ — _  4.00 

8 _ _ 4.50 

» 13.00 

10-17 9.50 

18,  Vol.  I.  Pom  1-5 _ 13.00 

18.  Vol.  n.  Ports  6-19 _ 13.00 

18.  Vol.  Bl,  Ports  20-52 - 13.00 

19-100 U.OO 

1-100 „ 9.50 

101 23.00 

102-200 „ 12.00 

201-£nd 7.50 

42  Parts: 

1-60 15.00 

61-399 : 10.00 

400-429 „ 20.00 

430-(nd „ 15.00 

43  Parts: 

999.. _ 


1 

1000-3999. 
4000-{nd 


14.00 
24.00 
11.00 


ojulyl, 
»  July  1, 
»Joly  1, 
July  1, 
July  1, 
July  1, 
July  1, 
Jutyl. 
July  1, 

July  1. 
July  1, 

July  1, 
July  1. 
July  1. 
July  1. 

Julyl. 
July!, 
Jolyl, 

July  1, 
July  1, 
July  1. 

July  1. 
July  1, 
July  1, 
July  1. 
July!, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1. 
July  1, 


•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

July 

July 

July 

July 


Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Od.  1. 

Oct.  1, 

Oct.  1. 


984 
984 
984 
986 
986 
986 
986 
986 
984 

986 
986 

986 

1986 

986 

986 

986 
986 
986 

986 
986 
986 

986 
986 
986 
986 
986 
986 
986 
986 
986 
986 
986 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
986 
986 
986 
986 

986 
986 
986 
986 

986 
986 
986 


Title 

44 

45  Parts: 

1-199 

200-499 

500-1199 

1200-&»d 


46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155 _. 

156-165 

166-199.. 

200-499... 

500-tBd.„„ 

47  Parte 

0-19 

20-39 

40-69 

70-79 

80-6id 


48  Chapters: 

1  (Pom  1-51)... 

1  (Ports  52-99). 
2 


3-6 

7-14 

15-End 


49  Parts: 

1-99 

100-177 

178-199 

200-399 

400-999 

1000-1199... 
1200-Eiid.._.. 

50  Parts: 

1-199 

200-£nd 


CFR  Index  and  rmdings  Aids 

Complete  1987  CfR  set 

Mkroficbe  CFR  Edition: 
Complete  set  (one-time  mailing) . 
Complete  set  (one-time  mailing) . 
Complete  set  (one-time  mailing) . 
Subscription  (mailed  as  issued).^ 
Subscription  (mailed  os  issued)... 
Individual  copies 


RevlaionDat* 
Oct.  1,  1986 

Oct.  1.  198* 
Od.  1.  1986 
Oct.  1.  1984 
Oct.  1,  1986 

Oct.  1.  1984 
Od.  1. 1986 
Od.  1.  1986 
Od.  1.  1986 
»0d.  1.  1985 
Od.  1,  1986 
Od.  1.  1986 
Od.  1,  1984 
Od.  1,  1986 

Od.  1,  1986 
Od.  1.  1986 
Od.  1.  1986 
Od.  1.  1986 
Od.  1.  1986 

Od.  1,  1986 
Od.  1.  1986 
Od.  1,  1985 
Od.  1.  1986 
Od.  1,  1986 
Od.  1.  1986 

Od.  1,1986 
Od.  1.  1986 
Od.  1.  1986 
Od.  1.  1986 
Oct.  1,  1986 
Od.  1,  1986 
Od.  I,  1986 

Od.  1.  1986 
Od.  1,  1986 

Ja».1.  1987 

1987 

1983 
1984 
1985 
1986 
1987 
1987 

■  Because  TiK*  3  is  ai  OMial  compilation,  this  vaknt  and  aV  praviout  vohums  ihMiW  be 
retained  as  o  parmarMm  ntannct  soufxe. 

>  No  omcnAnents  to  Ms  vtlum  were  promvlgatad  during  Itn  period  Apr.  1,  1980  H  ttatk 
31,  1986.  The  CH)  vohiae  hsutd  oi  o(  Apr.  1.  1980.  should  be  retained. 

'  No  ORienknents  to  this  voluma  were  pronMigated  during  Itw  period  July  1,  1984  to  JuM 
30,  1986.  The  OR  volume  issuMi  as  of  July  1,  1984.  should  be  retained. 

*  No  amendments  to  this  volume  were  pronH/lgated  during  ttie  period  July  1.  I9SS  to  June 
30.  1986.  The  CHI  volune  issued  as  of  July  1,  1985  should  be  retained. 

>Thc  Atly  1,  198S  edMan  of  32  CFR  Ports  1-189  contains  a  note  only  far  Pam  1-39 
inclusive.  For  (he  full  text  of  the  Defense  Acquisition  Regulations  in  Parn  1-39,  consdl  *e 
three  CFR  vohmies  issued  os  of  July  1,  1984,  containing  thos«  ports. 

■The  Ally  1.  1985  adMon  of  41  CFR  Chapters  1-100  contains  o  note  only  for  Chapters  1  to 
49  inclusive.  Far  the  full  text  ef  procurement  regulations  in  Chapters  1  to  49,  consull  llie  alcvan 
CFR  volumes  Issued  as  of  July  1.  1984  coMoNiiag  those  chapters. 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  Oct.  1,  198S  to  Sept. 
30.  1986.  The  CFR  volunie  issued  os  of  Oct.  1,  1985  should  be  rctoinad. 


Price 
17.00 

13.00 

9.00 

18.00 

13.00 

13.00 
13.00 

7.00 
11.00 

8.50 
14.00 
13.00 
19.00 

9.50 

17.00 
18.00 
11.00 
17.00 
20.00 

21.00 
16.00 
15.00 
17.00 
23.00 
.   22.00 

.  10.00 

.  24.00 

.  19.00 

.  17.00 

.  21.00 

.  17.00 

.  17.00 

.  15.00 
.   25.00 

.   27.00 

.  595.00 

.  155.00 
.  125.00 
.115.00 
.185.00 
.185.00 
.     3.75 
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Administration  of 
Ronald  Reagan 


WeeUy  Compilation  of 

Presidential 
Documents 


Honda;.  Auguat  ft.  1985 
Vohm  !I— NnW  31 
PafMS37-«S8 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies  and 
announcements.  It  contains  the  full  text  of 
the  President's  public  speeches, 
statements,  messages  to  Congress,  news 
conferences,  personnel  appointments 
and  nominations,  and  other  Presidential 
materials  released  by  the  White  House. 


The  Weekly  Compilation  carries  a  Monday 
dateline  and  covers  materials  released 
during  the  preceding  week.  Each  issue 
contains  an  Index  of  Contents  and  a 
Cumulative  Index  to  Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include  lists  of 
acts  approved  by  the  President  and  of 


nominations  submitted  to  the  Senate,  a 
checklist  of  White  House  press  releasefs, 
and  a  digest  of  other  Presidential  activities 
and  White  House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration  i 
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der  Form 


Mail  To:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  DC  20402 


Enclosed  is  S . 


_  D  check. 
D  money  order,  or  charge  to  my 
Deposit  Account  No. 


MasterCard  and 
VISA  accepted. 


s 


Credit  Card  Orders  Only 

Total  charges  $ 

Fill  in  the  t>oxes  t>elow. 


Order  No. 


Credit 
Card  No. 


Area 
Code 


Customer's  Telephone  Nos 


Home 


Area 
Code 


Office 


□ 


Expiration  Date 
Month/Year 


Ctwrge  orders  may  be  telephoned  to  tf»e  GPO  order 
desk  at  (202)783-3238  from  8:00  a.m.  to  4:00  p.m. 
eastern  time.  Monday-Fnday  (except  holidays) 


ENTER  MY  SUBSCRIPTION  FOR  1  YEAR  TO:  WEEKLY  COMPILATION  OF  PRESIDENTIAL  DOCUMENTS  (PD) 
$64.00  Domestic:     $80.00  Foreign 
$105.00  if  Domestic  first -class  mailing  is  desired. 


PLEASE  PRINT  OR  TYPE 

Company  or  Personal  Name 
I     I     I     I     I     I     I     I 


Additional  address/attention 
1     I     I     I     I     I     I     I 
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I     I     1     I     I 
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(or  Country) 
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LI 
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I_L 


iBeviO  1  851 


J_L 
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11 


11 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C,  Ch, 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR.X;h.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register.  ' 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 
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Agency  for  International  Development 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
10271 

Agricultural  Marketing  Service 

NOTICES 

Meetings: 
Tobacco  Inspection  Services  National  Advisory 
Committee,  10243 

Agriculture  Department 

See  Agricultural  Marketing  Service:  Animal  and  Plant 

Health  Inspection  Service;  Cooperative  State  Research 
Service;  Food  and  Nutrition  Service;  Forest  Service; 
Soil  Conservation  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Technical  amendments 
Correction,  10224 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Animal  welfare  standards: 
Definition  of  terms,  10292 
Revision,  10298 

Army  Department 

NOTICES 

Meetings: 

Science  Board,  10252 

Blind  and  Other  Severely  Handicapped,  Committee  for 
»       Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

Direct  service  industry  options;  proposed  IP-PF  rate  link, 
!  10254 

Centers  for  Disease  Control 

NOTICES 

Meetings: 

Uniform  proficiency  testing  program  for  laboratories 
covered  by  medicare  and  the  Clinical  Laboratory 
Improvement  Act,  10265 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 

Administration;  National  Bureau  of  Standards;  National 
Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1987: 
Additions  snd  deletions,  10251 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Brazil,  10250 

Cooperative  State  Research  Service 

NOTICES 

Meetings: 
National  Agricultural  Research  and  Extension  Users 
Ad\  isory  Board,  10243 

Customs  Service 

RULES 

Merchandise  entry: 

Steel;  special  summary  invoices,  10221 
NOTICES 
Tariff  rate  quotas: 

Tuna  fish,  10287 
Trade  name  recordation  applications: 

Continental  Foods,  Inc.  (S.A).  10287 

Defense  Department 

See  also  Army  Department 

RULES 

Directives,  instructions,  publications,  and  changes;  annual 

index  availability  to  public,  10225 
PROPOSED  RULES 

Archaeological  resources  protection;  uniform  regulations, 

10342 
NOTICES 

Meetings: 
Defense  Policy  Board  Advisory  Committee,  10252 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Brooklyn  Union  Gas  Co.,  10259 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 

Handicapped  children,  severely,  program,  10346 
Funding  priorities,  10349 
Indian  education  programs — 
Formula  grants,  10252 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
American  Standard  Inc.,  10271 

Energy  Department 

See  also  Bonneville  Power  Administration;  Economic 
Regulatory  Administration;  Energy  Information 
Administration;  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements: 
Switzerland  and  European  Atomic  Energy  Community, 
10252 
Conflict  of  interests: 
Divestiture  requirements;  supervisory  employee  waivers, 
10254 
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Environmental  statements;  availability,  etc.: 

Weldon  Spring,  MO,  10253 
Meetings: 

International  Energy  Agency  Industry  Advisory  Board, 
10253 

Energy  Information  Administration 

NOTICES 

Forms;  availability,  etc.: 
Nuclear  and  uranium  data  reporting  forms,  10259 


Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Colorado,  10239 

Ohio.  10241 
NOTICES 

Air  programs;  fuel  and  fuel  additives: 

E.I.  Dupont  de  Nemours  &  Co..  Inc.,  10261 
Air  quality;  prevention  of  significant  deterioration 

Permit  determinations,  etc. — 
Region  II,  10261 
Region  IX,  10260 
Meetings: 

Science  Advisory  Board,  10262 
Water  pollution;  discharge  of  pollutants  (NPDES): 

Gulf  of  Mexico  OCS  operations,  10262 


(PSD): 


Equal  Employment  Opportunity  Commission 

RULES 

Procedural  regulations: 
Deferral  jurisdictions;  timely  filing  of  charges,  10224 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States       , 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  10288 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing,  10217 
Lockheed,  10218. 10219 

(2  documents) 

PROPOSED  RULES 
Airworthiness  directives: 

Am-Safe,  Inc.,  10236 

British  Aerospace,  10237 

General  Dynamics,  10238 
NOTICES 

Airport  noise  compatibility  program: 
Medford-Jackson  County  Airport,  OR,  10284 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
Fee  collection  program,  10226 


Federal  Energy  Regulatory  Commii 

RULES  V 

Natural  Gas  Policy  Act: 
Incremental  pricing — 
Acquisition  cost  thresholds,  10220 


ion 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  10264 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10288 

Federal  Reserve  System 

PROPOSED  RULES 

Freedom  of  Information  Reform  Act;  implementation,  10233 

NOTICES 

Meetings;  Sunshine  Act,  10288 

Applications,  hearings,  determinations,  etc.: 

First  of  America  Bank  Corp.,  10264 

First  Peterborough  Bank  Corp..  1(^265 

Food  and  Drug  Administration 

RULES 
Food  additives: 
Adjuvants,  production  aids  and  sanitize  "s — 
Incorporation  by  reference,  update;  technical 
amendment,  10222 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
J.D.  Copanos  &  Sons,  Inc.,  and  Kanasco,  Ltd.;  proposed 
approval  withdrawal  for  sterile  injectable  drug 
products,  10266 

Food  and  Nutrition  Service 

NOTICES 

Food  stamp  program: 
Striker  provisions,  10243 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois  I 

Power  Packaging,  Inc.,  10246 
Wisconsin  ' 

Ambrosia  Chocolate  Co.,  10247 


Forest  Service 

PROPOSED  RULES 

Archaeological  resources  protecticp;  uniform  regulations, 

10342 
NOTICES 

National  Forest  System  lands: 
Electronic  communication  sites-^ 
Rocky  Mountain  Region;  proposed  rental  fee  schedule. 
10245 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 


I 


Health  Resources  and  Services  Administration 

NOTICES 

Grants;  availability,  etc.: 
Emergency  medical  services  for  children,  10266 

Interior  Department 

See  also  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

PROPOSED  RULES  | 

Archaeological  resources  protection;  uniform  regulations. 
10342 
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Internal  Revenue  Service 

RUUS 

Excise  taxes: 

Crude  oil  windfall  profit  tax — 
Removed  from  premises;  definition;  correction,  10224 
.  Income  taxes: 

Partnerships;  allocations  of  loss  and  deduction 

attributable  to  nonrecourse  debt;  correction.  10223 
Unisex  annuity  tables;  correction.  10223 
PROPOSED  RULES 
Excise  taxes: 

Crude  oil  windfall  profit  tax — 
Production  from  unitized  property  of  imputed  stripper 
well  crude  oil,  etc.;  correction,  10290 
Income  taxes: 
Domestic  International  Sales  Corp.  [DISCS);  interest 
charge 
Correction,  10290 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Pectin  from  Mexico.  10250 

Short  supply  determinations: 
Semi-finished  steel  slabs,  10247 

Applications,  hearings,  determinations,  etc.: 
Georgia  Institute  of  Technology  et  al.,  10248 
Masters,  Mates,  and  Pilots  MATES  Program,  10248 
Michigan  Technological  University  et  al.,  10249 
Thomas  Jefferson  University  et  al.;  correction,  10290 
University  of  Hawaii,  10249 
University  of  Tennessee,  10249 

Woods  Hole  Oceanographic  Institution  et  al.;  correction, 
10290 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10288 

Labor  Department 

See  Employment  and  Training  Administration;  Mine  Safety 
and  Health  Administration;  Pension  and  Welfare 
Benefits  Administration 

V 

Land  Management  Bureau 

RULES 

Oil  and  gas  leasing: 

Onshore  operations;  site  security,  noncompliance 
provisions,  etc. 
Correction,  10225 
Public  land  orders: 

Alaska,  10225 
NOTICES 
Oil  and  gas  leases: 

Alaska,  10269 

Montana,  10269 
Realty  actions;  sales,  leases,  etc.: 

California,  10267 
Recreation  management  restrictions,  etc.: 

Medford  District,  OR,  10268 
Withdrawal  and  reservation  of  lands: 

New  Mexico,  10268 


Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Meshach  Coal  Co.,  10272 
Montana  Resources,  Inc.,  10272 

Mine  Safety  and  Healtti  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Chevron  U.S.A.  Inc.,  10269 

Hall-Houston  Oil  Co.,  10269 

Samedan  Oil  Corp.,  10270 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
C  programming  language 
Correction,  10290 

National  Institute  for  Occupational  Safety  and  Healtti 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmosptieric  Administration 

RULES 

Administrative  practice  and  procedure: 

Civil  procedures;  permit  sanctions  and  denials,  10324 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Upper  Delaware  Scenic  and  Recreational  River,  NY  and 
PA,  10270 
Meetings: 
Statue  of  Liberty-Ellis  Island  Centennial  Commission. 
10270 
National  Register  of  Historic  Places: 
Pending  nominations — 
California  et  al.,  10271 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Florida  Power  &  Light  Co.,  10273 

Florida  Power  Corp.  et  al.,  10274 
Meetings;  Sunshine  Act,  10288 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pacific  Norttiwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Meetings;  Sunshine  Act,  10289 

Pension  and  Welfare  Benefits  Administration 

NOTICES 
Meetings: 
Employee  Welfare  and  Pension  Benefits  Plans  Advisory 
Committee,  10273 

Personnel  Management  Office 

RULES 

Absence  and  leave: 
Temporary  leave  transfer  program,  10213 


VI 
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Health  benefits.  Federal  employees: 

Nongroup  coverage  conversion,  10216 
Retirement: 

Survivor  annuity  benefits  election;  medical  examiiuition 
cost,  10215 


Postal  Service 

NOTICCS 

Meetings;  Sunshine  Act,  10289 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Resources  and  Services 

Administration 


Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10289 

Applications,  hearings,  determinations,  etc.: 

Counsellors  Tandem  Securities  Fund.  Inc..  et  aL,  1(K78 

E.F.  Hutton  Life  Insurance  Co.  Variable  Life  Program 
Separate  Account  et  al.,  10279 

Prudential  Insurance  Ca  of  America  et  aU  10281 

Union  Carbide  Corp.,  10283 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Mississippi.  10284 

Texas,  10284 
Organization,  functions,  and  authority  delegations: 

Associate  Deputy  Adminstrator  for  Management  attd 
Administration  et  aL,  10284 


Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  eta: 
Pasture  Creek  Watershed.  MT,  10245 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Federal  surface  coal  mining  programs: 
Georgia  et  al,  10352 

Tennessee  Valley  Authority 

PROPOSED  RULES 
Archaeological  resources  protection;  uniform  regulations, 
10342 

Textile  Agreements  tmplementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Japan;  semiconductor  arrangement;  possible  U.  S.  aqtions; 

hearing,  10275 
Poland;  Tariff  Schedule  rates  of  duty  and  Polish  products; 

hearing,  10274 


Transportation  Department 

See  Federal  Aviation  Administration 


Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau:  Customs 
Service;  Internal  Revenue  Service 


NOTICES 

Agency  information  collection  activities  under  OMB  review, 

10286 

(2  documents)  I 

Boycotts,  intematioaal:  I 

Countries  requiring  cooperation;  list,  10285 


Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under  ONfB  review, 
10287 


Separate  Parts  In  This  Issin        I 

Part  11 

Department  of  Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  10292 


Part  ill 

Department  of  Commerce.  Nationad  Oceanic  and 
Atmospheric  Administration,  10324 

Part  IV 

Department  of  the  Interior;  Department  of  Agriculture, 
Forest  Service;  Tennessee  Valley  Authority; 
Department  of  Defense,  10342, 

PartV 

Department  of  Education,  10348 

PartVi 

Department  of  the  Interior,  Surface  Mining  Reclamation  and 
EnfOTcement  Office,  10352 


Reader  Aids  | 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  cA  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabiHty  and  legal  effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regutetions,  whicti  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  soW 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL  REGISTER   issue  of  each 
week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 

Absence  and  Leave;  Temporary  Leave 
Transfer  Program 

agency:  Office  of  Personnel 
Management 

ACTION:  Interim  role  with  request  for 
ctHnments. 


summary:  The  Office  of  Personnel 
Management  is  establishing  a  temporary 
leave  transfer  program  that  permits 
Federal  employees  to  donate  annual  and 
sick  leave  for  the  use  of  other  Federal 
employees  for  medical  or  family 
emergency  or  other  hardship  situations 
in  not  more  than  three  cases.  This  rule 
sets  forth  procedures  under  which 
nominations  of  potential  leave 
recipients  may  be  submitted  to  the 
Office  and  establishes  rules  for 
administering  the  program.  The  Office 
will  make  a  study  of  the  desirability, 
feasibility,  and  cost  of  permitting 
employees  to  donate  annual  and  sick 
leave  to  other  employees  during  the 
period  of  this  temporary  program.  This 
program  will  terminate  when  a  report 
concerning  voluntary  leave  transfer 
policy  is  submitted  to  Congress. 
dates:  This  interim  role  will  become 
effective  on  March  31, 1987;  comments 
must  be  received  on  or  before  April  30, 
1987. 

ADDRESS:  Comments  may  be  sent  to 
Barry  E.  Shapiro,  Acting  Assistant 
Director  for  Pay  Programs,  Personnel 
Systems  and  Oversight  Group,  U.S. 
Office  of  Personnel  Management,  P.O. 
Box  57,  Washington,  DC  20044,  or 
delivered  to  OPM,  Room  3353, 1900  E 
Street.  NW.,  Washington,  DC. 
Nominations  of  potential  leave 
recipients  may  be  sent  or  delivered  to 
the  same  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  Mathews.  (202)  632-5056. 

SUPPt^MENTARY  INFORMATION:  Public 
Laws  99-500  and  99-591,  Making 
Continuing  Appropriations  for  Fiscal 
Year  1987,  authorized  the  President  to 
prescribe  regulations  under  which  the 
unused  accroed  leave  of  one  officer  or 
employee  of  the  Federal  Government 
may  be  transferred  for  use  by  another 
officer  or  employee  of  the  Federal 
Government  in  not  more  than  three 
cases  of  personal  emergency,  as  defined 
in  such  regulations.  This  authority  will 
terminate  upon  the  issuance  of  a  report 
in  Congress  concerning  voluntary  leave 
transfer  policy. 

Executive  Order  12589  of  March  18, 
1987,  delegated  to  the  Office  of 
Personnel  Management  the  authority  to 
publish  implementing  regulations  and  to 
prepare  a  report  to  Congress  concerning 
voluntary  leave  transfer  policy.  This  rale 
sets  forth  the  procedures  under  which 
Federal  agencies  and  employees  and 
other  interested  parties  may  submit 
nominations  of  potential  leave 
recipients  to  the  Office,  which  will  make 
the  final  selection  of  up  to  three  leave 
recipients  for  participation  in  this 
temporary  program. 

This  temporary  program  has  very 
limited  applicability  and  scope  and  is 
experimental  in  nature.  Given  the 
narrow  scope  of  this  program,  the  Office 
will  select  participants  so  as  to  include 
individuals  representing  a  variety  of 
situations  in  an  effort  to  evaluate  the 
concept  of  shared  leave  in  different 
contexts.  For  example,  the  Office  will 
consider  personal  emergencies  involving 
employees  who  are  required  to  care  for 
ill  family  members,  as  well  as  those 
involving  employees  with  serious 
medical  or  other  hardship  situations, 
Nonselection  for  participation  in  this 
program  should  not  in  any  way  be 
construed  as  representing  a 
determination  that  an  employee's 
medical  or  family  emergency  or  other 
hardship  situation  does  not  constitute  a 
"personal  emergency." 

The  temporary  leave  transfer  program 
will  test  the  concept  of  providing  income 
protection  to  an  employee  affected  by  a 
personal  emergency  that  requires  the 
employee's  abence  from  duty  for  a 
prolonged  period  of  time  and  that  would 
result  in  a  substantial  loss  of  income  to 
the  employee  because  of  the 
unavailability  of  paid  leave.  Therefore, 
leave  transferred  under  this  interim  role 


will  be  available  for  use  on  a  current 
basis  or  may  be  retroactively 
substituted  for  leave  without  pay  or 
used  to  liquidate  advanced  annual  or 
sick  leave  granted  to  the  leave  recipient 
on  or  after  October  30, 1986  (the  date  of 
enactment  of  Pub.  L.  99-591),  in 
response  to  the  personal  emergency. 
Leave  donors  may  transfer  annual 
and/or  sick  leave  to  the  leave  accounts 
of  a  leave  recipient,  subject  to  the 
procedures  established  by  the 
employing  agency.  The  leave  recipient 
may  use  the  transferred  leave  for  the 
same  purposes  as  if  he  or  she  had 
accured  the  leave.  However,  the 
transferred  annual  leave  will  not  be  the 
basis  for  a  lump-sum  payment  upon 
separation  of  the  recipient,  nor  will  the 
transferred  sick  leave  be  available  for 
recredit  upon  reemployment  by  the 
Federal  Government  or  for  use  in 
computing  a  civil  service  retirement 
annuity  for  such  recipient.  Any 
transferred  leave  remaining  to  the  credit 
of  the  leave  recipient  will  be  restored  to 
the  accounts  of  the  leave  donors  on  a 
prorated  basis  when  the  agency 
determines  that  the  personal  emergency 
no  longer  exists,  or  the  leave  recipient's 
employment  by  the  employing  agency 
terminates. 

Pursuant  to  section  553(b)(3)(B)  and 
(d)(3)  of  Title  5.  United  States  Code,  I 
find  that  good  cause  exists  for  waiving 
the  genereil  notice  of  proposed 
rolemaking  and  for  making  this 
amendment  effective  in  less  than  30 
days.  The  notice  and  the  30-day  delay  in 
the  effective  date  are  being  waived 
because  of  the  need  to  facilitate  the 
nomination  of  potential  leave  recipients 
and  the  final  selection  of  leave 
recipients  by  the  Office. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  role  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Fart  630 

Government  employees. 
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U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  the  Office  is  amending 
Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  Part  630  is 
revised  to  read  as  set  forth  below,  and 
all  other  authority  citations  in  Part  630 
are  removed: 

Authority:  5  U.S.C.  6311:  S  630.303  also 
issued  under  5  U.S.C.  6133|a):  S  630.501  and 
Subpart  F  also  issued  under  E.0. 11228; 
Subpart  G  also  issued  under  5  U.S.C.  6305: 
Subpart  H  issued  under  5  U  S  C  6326: 
Subpart  I  also  issued  under  Pub.  Laws  99-500 
and  99-591  dQd  h  O  125«9 

2.  In  Part  630.  a  new  Subpart  I  is 
added  to  read  as  follows: 


Subpart  I— Temporary  Leave  Transfer 
Program 

Sec 

630.901  Purpose  and  applicability. 

630.902  Definitions. 

630.903  Nominations  of  potential  leave 
recipients. 

630.904  Selection  of  leave  recipients. 

630.905  Transfer  of  annual  and  sick  leave. 

630.906  Use  of  transferred  annual  leave. 

630.907  Use  of  transferred  sick  leave. 

630.908  Termination  of  personal  emergency. 

630.909  Restoration  of  transferred  annual 
and  sick  leave. 

630.910  Records  and  reports. 

630.911  Terminaiiiin  of  temporary  leave 
transiei  program. 

Subpart  I— Temporary  Leave  Transfer 
Program 

§  630.901    Purpose  and  applicability. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  set  forth  procedures  and 
requirements  for  a  temporary  leave 
transfer  program  under  which  the 
unused  accrued  annual  and  sick  leave  of 
one  agency  officer  or  employee  may  be 
transferred  for  use  by  another  agency 
officer  or  employee  in  not  more  than 
three  cases  of  personal  emergency. 

(b)  Applicability.  This  subpart  applies 
to  ofHcers  and  employees  to  whom 
Subchapter  I  of  Chapter  63  of  Title  5, 
United  States  Code,  applies. 

§630.902    Definitions. 

"Employing  agency"  meams  the 
agency  in  which  the  leave  recipient  is 
employed. 

"Leave  donor"  means  an  employee  of 
an  employing  agency  whose  voluntary 
written  request  for  transfer  of  annual  or 
sick  leave  to  the  leave  accounts  of  a 
leave  recipient  is  granted  by  the 
employing  agency. 


"Leave  recipient"  means  an  employee 
of  an  employing  agency  who  has  a 
personal  emergency  and  is  selected  to 
receive  annual  or  sick  leave  from  the 
leave  accounts  of  one  or  more  leave 
donors. 

"Personal  emergency"  means  a 
medical  or  family  emergency  or  other 
hardship  situation  that  is  likely  to 
require  an  employee's  absence  from 
duty  for  a  prolonged  period  of  time  and 
to  result  in  a  substantial  loss  of  income 
to  the  employee  because  of  the 
unavailability  of  paid  leave. 

§  630.903    Nomination  of  potential  leave 
recipients. 

(a)  Federal  agencies  employees,  and 
other  interested  parties  may  submit 
nominations  of  potential  leave 
recipients  to  the  Office  of  Personnel 
Management.  Such  nominations  must  be 
received  on  or  before  April  30, 1987. 

(b)  All  nominations  shall  be 
accompanied  by  the  following 
information  concerning  each  potential 
leave  recipient: 

(1)  The  name,  employing  agency, 
position  title,  and  grade  or  pay  level  of 
the  potential  leave  recipient:  and 

(2)  A  brief  description  of  the  nature, 
severity,  and  anticipated  duration  of  the 
medical,  family,  or  other  hardship 
situation  affecting  the  potential  leave 
recipient. 

§  630.904    Selection  of  leave  recipients. 
In  consultation  with  the  employing 
agency  of  the  potential  leave  recipient 
and  following  receipt  of  any  additional 
information  it  may  require,  the  Office  of 
Personnel  Management  may  select  not 
more  than  three  leave  recipients  for 
participation  in  the  temporary  leave 
transfer  program  from  among  the 
potential  leave  recipients  nominated 
under  §  630.903.  The  selections  of  the 
Office  are  final,  and  there  is  no 
administrative  or  judicial  appeal  of  the 
selections. 

§  630.906    Transfer  of  annual  and  sick 
leave. 

(a)  An  employee  of  an  employing 
agency  (or  organizational  unit  thereof, 
as  determined  by  the  employing  agency) 
may  voluntarily  request,  in  writing,  that 
a  specified  number  of  hours  of  his  or  her 
accrued  annual  and/or  sich  leave  be 
transferred  from  his  or  her  annual  or 
sick  leave  account  to  the  annual  or  sick 
leave  account,  respectively,  of  a  leave 
recipieat. 

(b)  Under  procedures  established  by 
the  employing  agency,  the  employing 
agency  may  transfer  all  or  any  portion 
of  the  annual  leave  requested  under 
paragraph  (a)  of  this  section  to  the 
annual  leave  account  of  the  leave 


recipient,  and  all  or  any  portion  of  the 
sick  leave  requested  under  paragraph 
(a)  of  this  section  to  the  sick  leave 
account  of  the  leave  recipient, 
(c)  Annual  and/or  sick  leave 
transferred  under  this  section  may  be 
substituted  retroactively  for  periods  of 
leave  without  pay  (LWOP)  or  used  to 
liquidate  an  indebtedness  for  advanced 
annual  or  sick  leave  granted  on  or  after 
October  30, 1986,  or  a  later  date  fixed  by 
the  employing  agency  as  the  beginning 
of  the  period  of  personal  emergency  for 
which  LWOP  or  advanced  annual  or 
sick  leave  was  granted. 


§  630.906    Use  of  transferred  annual  leave. 

(a)  A  leave  recipient  may  use  annual 
leave  transferred  to  his  or  her  annual 
leave  account  under  §  630.905  in  the 
same  manner  and  for  the  same  purposes 
as  if  he  or  she  had  accrued  the  annual 
leave  under  section  6303  of  Title  5, 
United  States  Code.  However,  annual 
leave  that  accrues  to  the  account  of  the 
leave  recipient  shall  be  used  before  any 
transferred  annual  leave. 

(b)  The  approval  and  use  of 
transferred  annual  leave  shall  be  subject 

;  to  all  of  the  conditions  and  requirements 
imposed  by  Chapter  63  of  Title  5,  United 
States  Code,  Part  630  of  this  chapter. 

^nd  the  employing  agency  on  the 
approval  and  use  of  annual  leave 
accrued  under  section  6303  of  Title  5, 
United  States  Code,  except  that 
transferred  annual  leave  may 
accumulate  without  regard  to  the 
limitation  imposed  by  section  6304(a)  of 
Title  5,  United  States  Code. 

(c)  Transferred  annual  leave 
remaining  to  the  credit  of  a  leave 
recipient  when  the  leave  recipient's 
employment  terminates  may  not  be 
transferred  to  another  Federal  agency  or 
included  in  a  lump-sum  payment  under 
section  5551  or  5552  of  Title  5,  United 
States  Code,  and  may  not  be  available 
for  recredit  under  section  6306  of  that 
title  upon  reemployment  by  the  Federal 
Government. 

S  630.907    Use  of  transferred  sick  leave. 

(a)  A  leave  recipient  may  use  sick 
leave  transferred  to  his  or  her  sick  leave 
account  under  §  630.905  in  the  same 
manner  and  for  the  same  purposes  as  if 
he  or  she  had  accrued  the  sick  leave 
under  section  6307  of  Title  5,  United 
States  Code.  However,  sick  leave  that 
accrues  to  the  account  of  the  leave 
recipient  shall  be  used  before  any 
transferred  sick  leave. 

(b)  The  approval  and  use  of 
transferred  sick  leave  shall  be  subject  to 
all  of  the  conditions  and  requirements 
imposed  by  Chapter  63  of  Title  5.  United 
States  Code.  Part  630  of  this  chapter, 
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and  the  employing  agency  on  the 
approval  and  use  of  sick  leave  accrued 
under  section  6307  of  Title  5.  United 
States  Code. 

(c)  Transferred  sick  leave  remaining 
to  the  credit  of  a  leave  recipient  when 
the  leave  recipient's  employment  by  the 
employing  agency  terminates  may  not 
be  transferred  to  another  Federal  agency 
or  recrediled  under  §  630.502  upon 
reemployment  by  the  Federal 
Government  and  may  not  be  included  in 
the  leave  recipient's  total  service  for 
retirement  armuity  computation 
purposes  under  section  8339(m]  of  Title 
5,  United  States  Code. 

§  630.909    Termination  of  personal 
emergency. 

(a)  The  personal  emei^ency  affecting 
a  leave  recipient  shall  terminate  when — 

(1)  The  employing  agency  determines 
that  the  personal  emergency  no  longer 
exists;  or 

(2)  The  leave  recipient's  employment 
by  the  employing  agency  terminates. 

(b)  The  employing  agency  shall 
continuously  monitor  the  status  of  the 
personal  emergency  affecting  the  leave 
recipient  and  establish  procedures  to 
ensure  that  the  leave  recipient  is  not 
permitted  to  receive  or  use  transferred 
annual  or  sick  leave  after  the  personal 
emergency  ceases  to  exist. 

(c)  When  the  personal  emergency 
affecting  a  leave  recipient  terminates, 
the  employing  agency  may  not  grant  any 
further  requests  for  transfer  of  annual  or 
sick  leave  to  the  leave  accounts  of  the 
leave  recipient. 

§  930.909    Restoration  of  transferred 
annual  and  sick  leave. 

(a)  Under  procedures  established  by 
the  employing  agency,  any  transferred 
annual  or  sick  leave  remaining  to  the 
credit  of  a  leave  recipient  when  the 
personal  emergency  affecting  the  leave 
recipient  terminates  shall  be  restored  on 
a  prorated  basis  by  transfer  to  the 
accounts  of  the  leave  donors. 

(b)  Transferred  annual  leave  restored 
to  the  account  of  a  leave  donor  under 
paragraph  (a)  of  this  section  before  the 
beginning  of  the  third  biweekly  pay 
period  before  the  end  of  the  leave  year 
shall  be  subject  to  the  limitation 
imposed  by  section  6304(a)  of  Title  5, 
United  States  Code. 

(c)  Transferred  armual  leave  restored 
to  the  account  of  a  leave  donor  under 
paragraph  (a)  of  this  section  after  the 
beginning  of  the  third  biweekly  pay 
period  before  the  end  of  the  leave  year 
shall  not  be  subject  to  the  limitation 
imposed  by  section  6304(a]  of  Title  5, 
United  States  Code,  until  the  end  of  the 
leave  year  following  the  leave  year  in 


which  the  transferred  annual  leave  was 
restored. 

§  630.910    Records  and  reports. 

The  Office  of  Personnel  Management 
may  require  employing  agencies  to 
maintain  records  and  report  pertinent 
information  to  the  Office  concerning  the 
administration  of  the  temporary  leave 
transfer  program  for  the  purpose  of 
evaluating  the  desirability,  feasibility, 
and  cost  of  a  voluntary  leave  transfer 
program. 

§  630.9 1 1    Termination  of  temporary  leave 
transfer  program. 

(a)  The  temporary  leave  transfer 
program  shall  terminate  upton 
submission  of  a  report  to  Congress  on 
voluntary  leave  transfer  pohcy. 

(b)  If  the  temporary  leave  transfer 
program  terminates  before  the 
termination  of  the  personal  emei^ncy 
affecting  a  leave  recipient,  any  annual 
or  sick  leave  transferred  to  the  accounts 
of  the  leave  recipient  before  the 
termination  of  the  temporary  leave 
transfer  program  shall  remain  available 
for  use  by  the  leave  recipient  until  the 
termination  of  the  personal  emergency. 
[FR  Doc.  87-7060  Filed  3-30-87;  &45  am) 

BILUNG  CODE  <325-01-ll 


5  CFR  Part  831 

Retirement  Survivor  Annuity  Benefit 
Elections  (Medical  Examination) 

agency:  Office  of  Personnel 

Management. 

action:  Final  regulation. 

SUINMARY:  The  Office  of  Personnel 

Management  (OPM)  is  amending  its 
regulations  concerning  election  of 
survivor  annuity  benefits.  This 
regulation  will  require  a  retiree  to  pay 
the  cost  of  a  medical  examination  when 
electing  to  provide  a  survivor  benefit  to 
an  individual  who  has  an  insurable 
interest  in  the  retiree.  This  survivor 
benefit  election  is  provided  for  under 
section  8339(k)(l)  of  Title  5,  United 
States  Code. 

EFFECTIVE  DATE:  April  30,  1987. 

FOR  FimTHER  INFORMATION  CONTACT: 

Rod  Meader,  (202)  632-5582. 
SUPPLEMENTARY  INFORMATION:  On  June 
13, 1986.  OPM  pubUshed  a  proposed 
regulation  [51  FR  21560)  to  require  a 
retiree  to  pay  the  cost  of  a  medical 
examination  when  electing  a  survivor 
benefit  for  a  person  having  an  insurable 
interest  in  the  retiree.  We  received  eight 
comments  on  the  proposed  regulation — 
one  from  an  agency,  one  from  a 
professional  wganization.  two  from 
employee  organizations,  and  four  from 


individuals.  One  commenter  agreed  wilh 
the  proposed  regulation.  The  remainder 
of  the  commenters  registered  their 
opposition  to  the  proposed  regulation. 

Some  of  the  commenters  appear  to  be 
confused  about  the  survivor  benefit 
elections  available  under  the  civil 
service  retirement  law.  There  are  two 
types  of  survivor  benefit  elections  that  a 
retiree  can  make.  One  is  an  election  to 
provide  a  survivor  benefit  for  a  spouse 
or  former  spouse.  The  other  is  an 
election  to  provide  a  survivor  benefit  to 
a  person  having  an  insurable  interest  in 
the  retiree.  Only  those  retirees  wishing 
to  make  an  insurable  interest-type 
survivor  election  are  required  to 
undergo  a  medical  examination. 

Other  commenters  objected  in 
principle  to  requiring  a  retiree  to  pay  for 
the  medical  examination.  This  change  to 
require  a  retiree  to  pay  for  a  medical 
examination  is  consistent  with  existing 
practice  for  other  personnel 
management  actions  requiring  medical 
examinations.  It  is  a  well  established 
principle  that  applicants  for  retirement 
bear  the  burden  of  proof  on  all  questions 
concerning  entitlement.  Thus,  they  must 
show  that  they  are  entitled  to  the  benefit 
requested.  Because  the  applicant  has 
this  responsibiUty,  he  or  she  should  also 
bear  the  cost  of  providing  the  necessary 
evidence. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibibty  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedures,  Claims,  Fire  fighters. 
Government  employees,  Income  taxes. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Retirement. 

U.S.  Office  of  Personnel  Management. 
James  EL  Colvard, 

Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
Part  831  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  Subpart  F 
of  Part  831  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347 

2.  In  §  831.606,  paragraph  (d)  is 
revised  to  read  as  follows: 
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§  83 1 .606    Election  of  Insurable  interest 
annuity. 

***** 

(d)  To  elect  an  insurable  interest 
annuity,  an  employee  or  Member  must 
indicate  the  intention  to  make  the 
election  on  the  application  for 
retirement;  submit  evidence  to 
demonstrate  that  he  or  she  is  in  good 
health;  and  arrange  and  pay  for  the 
medical  examination  that  shows  that  he 
or  she  is  in  good  health.  A  report  of  the 
medical  examination,  signed  and  dated 
by  a  licensed  physician,  must  be 
furnished  to  OPM  on  such  forms  and  at 
such  time  and  place  as  OPM  may 
prescribe  through  the  Federal  Personnel 
Manual  system  or  other  issuances. 

|FR  Doc.  87-7034  Filed  3-30-87;  8:45  am] 

BIUJNO  CODE  S32$-01-M 


5  CFR  Part  890 

Federal  Employees  Health  Benefits 
Program;  Revised  Timeframes  for 
Conversion  Purposes 

agency:  Office  of  Personnel 
Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
Federal  Employeers  Health  Benefits 
(FEHB)  Program  regulations  to  amend 
the  timeframe  for  conversion  to 
nongroup  coverage  when  an  FEHB 
enrollment  is  terminated.  This  change 
will  ensure  that  all  employees  have  a 
sufficient  amount  of  time  to  convert, 
regardless  of  whether  or  not  receipt  of 
the  conversion  notice  was  delayed. 

EFFECTIVE  DATE:  April  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Myers,  (202)  632-^634. 

SUPPLEMENTARY  INFORMATION:  On 

October  16, 1986,  OPM  published 
proposed  regulations  in  the  Federal 
Register  (51  FR  36810)  to  amend  the 
timeframe  for  conversion  to  nongroup 
coverage  when  an  FEHB  enrollment  is 
terminated.  These  regulations  require 
agencies  to  produce  a  notice  of  the  right 
to  convert  and  give  it  to  the  individual 
within  60  days  of  the  date  the 
enrollment  terminates.  They  also  require 
that  individuals  whose  group  coverage 
terminates  request  conversion 
information  from  the  carrier  within  31 
days  from  the  date  of  the  notice  but  no 
later  than  91  days  from  the  date  the 
enrollment  terminates.  The  regulations 
include  a  mechanism  for  belated 
conversion  if  the  individual  is  unable  to 
request  conversion  information  within 
the  required  timeframe. 


We  received  written  comments  from  a 
Federal  agency,  two  FEHB  carriers,  and 
a  national  association  representing 
certain  carriers.  All  were  generally  in 
favor  of  the  new  provision  requiring 
agencies  to  issue  a  conversion  notice 
and  suggested  that  we  issued  further 
instructions  on  the  new  procedures 
required  by  these  regulations.  We  plan 
to  provided  agencies  and  FEHB  carriers 
with  additional  guidance  in  the  near 
future.  We  also  plan  to  continue  in  our 
efforts  to  remind  individuals  that  they 
have  a  conversion  right  if  their 
enrollment  terminates,  and  to  remind 
agencies  of  their  obligation  to  issue  a 
conversion  notice  upon  termination  of 
an  enrollment. 

One  commenter  expressed  concern 
that  extending  the  time  limit  for 
conversion  from  15  days  to  31  days  of 
the  date  of  the  notice  and  from  75  days 
to  91  days  of  the  date  the  enrollment 
terminates  could  increase  the  carriers' 
administrative  burden  and  conversion 
risk.  We  do  not  expect  that  the 
additional  time  provided  by  the  new 
regulation  will  significantly  affect  the 
carriers. 

This  carrier  is  also  concerned  that  the 
provision  concerning  belated  conversion 
opportunities  will  require  greater  carrier 
involvement  with  employing  agencies  to 
verify  enrollee  statements.  Because 
these  new  rules  place  the  burden  of 
proof  on  the  individual,  we  do  not 
anticipate  a  great  increase  in  the  need 
for  carrier-agency  contact. 

The  carrier  also  requests  that  we 
include  regulatory  guidance  on  the  legal; 
recourse  for  individuals  if  they  are 
dissatified  with  a  final  decision  by  OPM. 
Because  this  information  is  already 
provided  in  §  890.107,  we  do  not  believe 
it  is  necssary  to  repeat  it  in  these 
regualtions. 

Another  commenter  supports  the 
provisions  making  a  belated  conversion 
contract  retroactive  to  the  day  after  the 
end  of  the  31-day  temporary  extension 
of  group  coverage.  However,  this 
commenter  is  concerned  that 
§  890.401(c)(3)  could  create  an 
additional  period  of  group  coverage  of 
up  to  6  months  if  the  agency  fails  to 
provide  notice  of  the  right  to  convert 
within  60  days  of  the  date  the 
enroUement  terminates.  The  new  rules 
do  not  change  the  existing  31-Day 
temporary  extension  oi group  coverage, 
which  ends  on  the  32d  day  after  the 
enrollment  terminates  (except  for  those 
confined  to  a  hospital  on  the  3l8t  day 
(see  §  890.401(b))).  Group  coverage  does 
not  continue  through  the  date  that  the 
carrier  makes  a  determination  on  the 
individual's  eligibility  to  convert.  If  the 
carrier  permits  conversion,  the 
individual  is  responsible  for  full 


payment  of  the  individual  conversion 
policy  beginning  on  the  32d  day  after  the 
enrollment  terminates  and  the  carrier 
will  pay  claims  for  that  period  according 
to  the  provisions  of  the  conversion 
contract. 

This  commenter  is  also  concerned  that 
prepaid  plans  face  a  serious  risk  of  loss 
because  alleged  FEHB  members  who 
lose  group  coverage  could  receive  care 
for  up  to  6  months  as  a  result  of  an 
unresolved  conversion  option 
notification.  The  carrier  fears  that  if 
these  individuals  neither  convert  nor 
pay  for  care,  the  plan  could  suffer 
financially,  and  suggests  that  carriers 
who  experience  an  unusual  amount  of 
loss  be  permitteed  to  negotiate  a 
compensatory  loading  to  future  rates. 
Rather  than  a  loading  against  the 
Federal  group's  rates,  which  would 
penalize  the  entire  Federal  group 
covered  by  a  contract,  we  believe  it 
would  be  more  equitable  for  carriers  to 
pursue  recovery  against  those  few 
individuals  who  might  continue  to  use 
their  group  coverage  even  though  their 
enrollment  has  terminated.  We 
anticipate  that  these  regulations,  which 
for  the  first  time  are  requiring  agencies 
to  issue  a  notice  of  termination  of  group 
coverage  and  the  right  to  convert  to 
nongroup  coverage  within  a  specific 
timeframe,  will  help  reduce  the  number 
of  cases  in  which  agencies  fail  to  do  so. 
(Prior  to  this  regulation,  FPM  guidance 
merely  instructed  agencies  to  issue  an 
SF  2810  upon  termination  of  an 
enrollment.) 

Two  commenters  believe  that  60  days 
is  too  long  a  time  period  to  give  agencies 
to  produce  a  notice  of  termination  and 
the  right  to  convert.  One  recommended 
that  we  require  agencies  to  give 
enrollees  this  notice  on  the  day  the 
enrollment  terminates,  and  the  other 
recommended  that  we  require  them  to 
give  enrollees  the  notice  within  15  days 
of  the  enrollment  termination  date.        j 
While  we  agree  with  these 
recommendations  in  principle,  we  must 
consider  the  Federal  Government's 
uniqueness  as  an  employer.  Although 
many  non-Federal  organizations  may  be 
able  to  issue  immediate  conversion 
notices,  most  of  these  have  more 
centralized  personnel  services.  Within 
the  Federal  Government,  however, 
employees  may  be  stationed  in  different 
cities  or  countries  from  their  personnel 
offices.  Furthermore,  agency  personnel 
offices  and  payroll  offices  are  not 
always  in  the  same  location.  In  many 
cases,  the  office  that  issues  SF  2810  is 
not  notified  that  one  is  needed  until  long 
after  the  enrollment  has  terminated.  We 
recognize  the  necessity  of  the  prompt 
issuance  of  conversion  notices  and  will 
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emphasize  this  point  in  our  additional 
guidance  to  agencies. 

Another  FEHB  insurance  carrier 
telephoned  to  request  that  we 
distinguish  the  initial  loss  of  group 
coverage  from  the  end  of  the  31-day 
temporary  extension  of  group  coverage 
that  is  provided  when  an  enrollment 
terminates.  We  have  therefore 
substituted  the  words  "termination  of 
enrollment"  for  "loss  of  group  coverage" 
in  paragraphs  (c)  [1).  (2),  and  (3)  of 
§  890.401.  'Termination  of  enrollment" 
refers  to  the  date  the  individual  loses 
eligibility  to  participate  in  the  FEHB 
Program,  not  to  the  end  of  the  31-day 
temporary  extension  of  group  coverage. 
We  have  also  made  a  minor  clarifying 
change  to  §  890.401  )c)(2). 

In  addition  to  amending  the 
conversion  timeframe,  0PM  is  adding 
paragraph  (g)  to  §  890.306.  This 
paragraph  was  formerly  designated  as 
paragraph  (f)  and  was  inadvertently 
deleted  in  a  previous  revision  to  the 
regulations. 

E.0. 12291,  Federal  Regulation 

!    I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

U.S.  Office  Of  Personnel  Management. 
James  E.  Colvard, 
Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
Part  890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  J  890.102  also 
issued  under  5  U.S.C.  1104  and  sec.  3(5)  of 
Pub.  L  95-454,  92  Stat.  1112;  §  890.301  also 
issued  under  5  U.S.C.  ag05(b);  S  690.302  also 
issued  under  5  U.S.C.  8901(5)  and  5  U.S.C. 
6901(9):  i  890.701  also  issued  under  5  U.S.C. 
8902(m)(2):  Subpart  H  also  issued  under  Title 
I  of  Pub.  L  96-615,  96  Stat.  3195,  and  Title  II 
ofPub.L.  99-251. 

2.  In  I  890.201,  paragraph  (a)(4)  is 
amended  by  revising  the  third  sentence 
and  adding  a  sentence  immediately  after 
the  third  sentence  to  read  as  follows: 


§  890.20 1    Minimum  standards  for  healttt 
benefits  plans. 

(a)  *  *  * 

(4)  *  *  *  When  an  employing  office 
gives  an  employee,  aimuitant,  or  former 
spouse  written  notice  of  his  or  her 
privilege  of  conversion,  the  carrier  shall 
permit  conversion  at  any  time  before  31 
days  after  the  date  of  notice,  or  91  days 
after  the  enrollment  is  terminated, 
whichever  is  earlier.  Belated  conversion 
opportimities  as  provided  in  S  890.401(c) 
shall  also  be,  permitted  by  the  carrier. 


3.  Section  890.306  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§890.306    Effective  dates. 

***** 

(g)  Generally.  The  effective  date  of 
any  other  enrollment  or  change  of 
enrollment  is  the  first  day  of  the  first 
pay  period  that  begins  after  the  health 
benefits  registration  form  is  received  by 
the  employing  office  and  that  follows  a 
pay  period  during  any  part  of  which  the 
employee  or  annuitant  is  in  pay  or 
annuity  status  except  that  enrollment 
under  §  890.301  (s)  may  be  effective  (1) 
on  a  prospective  basis,  namely  the  first 
day  of  the  month  after  the  date  of 
receipts  by  OPM  of  registration  forms; 
or  (2)  on  a  retroactive  basis,  namely  the 
date  of  restoration  of  survivor  annuity 
or  October  1, 1976,  whichever  is  later. 

4.  Section  890.401  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  890.401    Temporary  extension  of 
coverage  and  conversion. 

***** 

(c)(1)  The  employing  agency  must 
notify  the  employee,  annuitant,  or 
former  spouse  of  the  termination  of  the 
enrollment  and  of  the  right  to  convert  to 
an  individual  policy  within  60  days  of 
the  date  the  enrollment  terminates. 

(2)  The  individual  whose  enrollment 
terminates  must  request  conversion 
information  from  the  losing  carrier 
within  31  days  of  the  date  of  the  agency 
notice  of  the  termination  of  the 
enrollment  and  of  the  right  to  convert. 

(3)  When  an  agency  fails  to  provide 
the  notification  required  in  paragraph 
(c)(1)  of  this  section  within  60  days  of 
the  date  the  enrollment  terminates,  or 
the  individual  fails  for  other  reasons 
beyond  his  or  her  control  to  request 
conversions  as  required  in  paragraph 
(c)(2)  of  this  section,  he  or  she  may 
request  conversion  to  an  individual 
policy  by  writing  directly  to  the  carrier. 
Such  a  request  must  be  filed  within  6 
months  after  the  individual  became 
eligible  to  convert  his  or  her  group 


coverage  and  must  be  accompanied  by 
verification  of  termination  of  the 
enrollment;  e.g.,  an  SF  50,  showing  the 
individual's  separation  from  the  service. 
In  addition,  the  individual  must  show 
that  he  or  she  was  not  notified  of  the 
termination  of  the  enrollment  and  of  the 
right  to  convert,  and  was  not  otherwise 
aware  of  it,  or  that  he  or  she  was 
unable,  for  cause  beyond  his  or  her 
control,  to  convert.  The  carrier  will 
determine  if  the  individual  is  eligible  to 
convert;  and  when  the  determination  is 
affirmative,  the  individual  may  convert 
within  31  days  of  the  determination.  If 
the  determination  by  the  carrier  is 
negative,  the  individual  may  request  a 
review  of  the  carrier's  determination 
from  OPM. 

(4)  When  an  individual  converts  his  or 
her  coverage  anytime  after  the  group 
coverage  has  ended,  the  individual  plan 
coverage  is  retroactive  to  the  day 
following  the  day  the  temporary 
extension  of  group  coverage  ended.  The 
individual  must  pay  the  premiums  due 
for  the  retroactive  period. 

(5)  An  individual  who  fails  to  exercise 
his  or  her  rights  to  convert  to  an 
individual  policy  within  31  days  after 
receiving  notice  of  the  right  to  convert 
from  the  carrier  is  deemed  to  have 
declined  the  right  to  convert  unless  the 
carrier,  or,  upon  review,  OPM 
determines  the  failure  was  for  cause 
beyond  his  or  her  control. 

[FR  Doc.  87-7035  Filed  3-30-67;  8:45  am] 

BILUNG  CODE  C32S-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  87-NM-18-AD;  AmdL  39-5593] 

Airworttilness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  equipped  with  Rolls 
Royce  RE  211-535E4  engines,  which 
requires  inspection  and  repair,  if 
necessary,  of  the  thrust  reverser  C-duct 
thermal  blankets.  This  amendment  is 
prompted  by  reports  that  the  blankets 
have  exhibited  degradation  in  the  form 
of  ballooning,  holing,  and  discoloration 
in  service.  This  condition,  if  not 
corrected,  could  result  in  holing  or 
missing  sections  of  the  blanket  in  the 
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upper  45  degree  section,  which  would 

compromise  the  fire  integrity  of  the  C- 

ducts. 

EFFECTIVE  DATE:  April  16,  1987. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  CcBnmerciat  Airplane  Co.,  P.O. 
Box  3707.  Scattie,  Washington  9»68. 
This  information  may  be  examined  at 
the  FAA,  Niorthvresl  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattie  Aircraft 
Certificatian  Office.  9010  East  Marginal 
Way  Sooth.  Seattle,  Washington. 

FOR  FUWTHER  INFORMATION  COHTACT: 

Mr.  Mike  Pasion,  Aerospace  Engineer, 
Propulsion  Branch,  AlNfM-140S; 
telephone  (206)  431-1974.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  The 
inner  surface  of  the  Rolls  Royce  RB211- 
535E4  engine  thrust  reverser  C-dnct  is 
lined  with  a  thermal  blanket  which 
protects  the  bonded  structure  of  the  C- 
duct  from  the  heat  generated  by  the 
engine  and  provides  a  fire  barrier  in  the 
upper  45  degrees  of  each  C-duct  half. 
The  blanket  is  manufactured  from  two 
sheets  of  nickel  chromium  steel 
sandwiching  a  sheet  of  fiber  filler 
insulating  material.  In  service,  the 
blanket  has  exhibited  degradation  in  the 
form  of  ballooning,  holing,  and 
discoloration.  Holing  or  missing  sections 
of  the  thermal  Uanket  in  the  upper  45 
degree  section  compromises  the  fire 
integrity  of  the  C-ducts. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-7a-00ia 
dated  December  23, 1986,  which 
describes  inspection  and  repair 
procedures  of  the  C-duct  thermal 
blankets. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  inspection 
and  repair  or  replacemezrt.  if  necessary, 
in  accordance  with  the  service  bulletin 
previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  canse  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Service  experience  indicates  that  the 
normal  inspection  interval  for  inspecting 
the  C-duct  thermal  blankets  may  be  too 
long,  since  it  allows  degradation  of  the 
blankets  to  progress  to  an  unsafe 
condition.  The  FAA  is  considering 
further  action  to  require  reducing  the 
interval  for  normal  maintenance 
inspections. 


Tbe  FAA  has  determined  that  tlus 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12231  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
inv(dves  an  eniergency  regulation  under 
DOT  Regulatory  Pohcles  and  Procedures 
(44  FR 11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate.  wUl  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 


Adoption  of  the  Amendment 
PART  39— [AMENDED] 

Accordbi^y,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  339.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutlMii^:  49  U.S.C.  1354(a),  1421  and  1423; 
49  USJZ.  106(g)  (Revised  Pnb.  L.  97-449, 
January  11 1983):  and  14  CFR  11.8S. 

§39.t3    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  series  airplanes 
equipped  with  Rolls  Royce  RB211-535E4 
engines,  n  listed  in  Boeing  Service 
Bulletin  757-7a-0Oia,  dated  December  23, 
1986.  certificated  in  any  category. 
Compiliance  required  as  iodicated.  unless 
previously  accomplished. 

To  maintain  the  fire  integrity  of  the  thmst 
reverser  C-ducts,  accomplish  the  following 
within  the  next  250  flight  hours  after  the 
effective  date  of  this  AD: 

A.  Inspect  and  repair,  rf  necessary,  the 
thermal  blanket  in  the  upper  45  degree 
section  of  the  C-ducts.  as  described  ia  Boeing 
Service  Bnlletin  757-78-0010,  dated  December 
23, 1986,  V  later  FAA-«pprt>ved  revision.  Any 
damage  to  the  thermal  biaoket  (sach  as  holes, 
splitt.  and  tears)  must  be  repaired  prior  to 
further  flight. 

B.  Inspect  and  repair,  if  necessary,  the 
thermal  lllanket  in  the  lower  section  of  the  C- 
ducts  and  engine  CTnnpoiierits,  as  descriljed  in 
the  Boeing  Service  BuHetin  757-78-0010, 
dated  December  23, 1386,  or  later  FAA- 
approved  revisions.  Any  rtamagp  discovered 
must  be  sepaired  within  the  next  250  QigM 
hours. 

C.  An  titemate  means  of  coaipliance  or 
adjustment  of  the  compliance  time,  which 


provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  way  be  issued  in 
accordance  with  FAB  21.197  and  21.199  to 
operate  airpianes  to  a  base  for  the 
accomplisfaMenl  of  inspectioos  and/or  repeir 
required  t^  this  AD. 

All  persons  afiecte^l  by  this  directive  who 
have  not  already  received  the  appropriate 
service  information  from  the  manufacturer 
may  obtain  copies  apon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O.  Box 
3707,  Seattle,  Washington  9OT24-2207.  This 
information  may  be  examined  at  the  FAA. 
Northwest  Menmtain  Region.  17900  Pacific 
Highway  South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certificatioa  Office.  9010  East 
Marginal  Way  South.  Seattle.  Washington. 

This  amendment  t)ecome8  effective  April 
16, 1987. 

Issued  in  Seattle.  Washington,  on  kiarcfa 
24, 1987.  I 

Frederick  M.  baac 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doe.  87-7017  Filed  3-30-87:  «:45  am) 

BILLING  CODE  4910-13-W 


14  CFR  Part  39 

[Docket  No.  S6-NM-94-AD;  AmdL  39-5594) 

Airworthiness  Direclfves;  Lockheed- 
California  Company  Model  L-101 1-385 
Series  Airplanes  Equipped  With 
Dynamic  Controls  Corporation  Part 
Numbers  11035-2  and  11035-3 

agency:  Federal  Aviation, 
Administration  (FAA),  DOT. 

action:  Fmal  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Lockheed  Model  L-1011- 
385  series  airplanes,  which  requires 
modification  of  the  passenger  oxygen 
initiator  sequencer  timer  switches 
(sequencers).  This  amendment  is 
prompted  by  a  recent  incident  wherein   - 
the  passenger  oxygen  system  on  an  L- 
1011-385-3  airplane  failed  to  activate; 
automatically  and  manually,  after  the 
loss  of  cabin  pressure  during  descent. 
The  failure  was  attributed  to  two 
shorted  transient  suppression  capacitors 
in  the  sequencer.  This  condition,  if  not 
corrected,  could  result  in  depriving 
passengers  orf  rteeded  oxygen. 
EFFECnVE  DATE  May  5.  1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from         | 
Lockheed-California  Company.  P.O.  Boi 
551,  Burbank,  California  91520,  j 

Attention;  Commercial  Order 
Administration,  Dept  65-33.  U-33,  B-1. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
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17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  George  Y.  Mabuni.  Aerospace 
Engineer,  Systems  &  Equipment  Branch, 
ANM-132L,  FAA,  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office.  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808:  telephone  (213)  514-6323. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  which 
requires  modification  of  the  passenger 
oxygen  initiator  sequencer  timer 
switches,  was  published  in  the  Federal 
Register  on  May  14, 1986  (51  FR  17650) 
and  amended  on  November  3, 1986  (51 
FR  39865).  The  second  comment  period 
for  the  proposal  closed  on  December  22, 
1986. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  which  was  received.  The 
commentor  had  no  objections  to  the 
proposed  rule. 

During  the  second  comment  period, 
Lockheed  informed  the  FAA  and  the  L- 
1011  operators  that  the  modified 
sequencers  are  identified  by  the  word 
"MOD  2,"  but  this  was  incorrectly 
identified  as  "MOD  1"  in  Lockheed 
Service  Bulletin  (S/B)  093-35-041, 
Revision  2,  which  was  referenced  in  the 
amended  NPRM.  Thereafter.  Lockheed 
issued  S/B  093-35-041,  Revision  3.  dated 
November  6, 1986,  with  the  correct 
modification  identification.  Since 
Revisions  2  and  3  of  S/B  093-35-041  are 
identical  except  for  the  modification 
identification,  the  AD  has  been  revised 
to  reflect  the  P/N's  11035-2  and  -3 
sequencers  in  accordance  with  Part  II  of 
the  Accomplishment  Instructions  of 
Lockheed  S/B  093-35-041,  Revision  3, 
instead  of  Revision  2.  This  is  merely  an 
editorial  change  and  will  impose  no 
additional  economic  burden  on  any 
operator. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
change  previously  noted. 

It  is  estimated  that  125  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  10 
manhours  per  Lockheed  Model  L-1011- 
385-1  series  airplane  and  14  manhours 
per  Lockheed  Model  UlOll-385-3  series 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 


figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$67,600. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any. 
Model  L-1011-385  series  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Pari  39  of  the  Federal 
aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockheed-California  Company:  Applies  to 
Lockheed  Model  HOll-385  series 
airplanes,  equipped  with  Dynamic 
Controls  Corporation  oxygen  initiator 
sequence  timer  switch(es),  P/N's  11035- 
2/-3,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  malfunction  of  the  passenger 
oxygen  system  due  to  dormant  shorted 
electromagnetic  Interference  filter  capacitors 
in  the  oxygen  initiator  sequencer  timer 
8witch(es),  accomplish  the  following: 

A.  Within  12  months  after  the  effective 
date  of  this  airworthiness  directive  (AD), 
modify  P/N's  11035-2  and  -3  oxygen  initiator 
sequencer  timer  switches  in  accordance  with 
Part  II  of  the  Accomplishment  Instructions  of 
Lockheed  Service  Bulletin  093-35-041, 
Revision  3,  dated  November  6, 1986.  or  later 
revisions  approved  by  the  Manager,  Los 
Angles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

A'l  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed-California 
Company,  P.O.  Box  551,  Burbank. 
California  91520,  Attention:  Commercial 
Order  Administration,  Dept.  65-33,  U- 
33,  B-1.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California. 

This  Amendment  becomes  effective  May  5, 
1987. 

Issued  in  Seattle.  Washington,  on  March 
24. 1987. 

Frederick  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  87-7018  Filed  3-30-87;  8:45  am] 

BILUNG  CODE  4S10-13-M 


14  CFR  Part  39 

[Docket  No.  86-NM-122-AD;  AmdL  39- 
5595] 

Airworthiness  Directives;  Lockheed- 
California  Company  Model  L-188A  and 
L-188C  Airplanes 

agency:  Federal  Aviation. 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  a  modification  to  the  wing  air 
start  access  door  of  Lockheed  L-188A 
and  L-188C  airplanes.  This  action  is 
prompted  by  numerous  reports  of  an 
open  wing  air  start  access  door.  This 
condition,  if  not  corrected,  can  result  in 
severe  structural  vibration  during  flight. 
This  AD  requires  a  modification  of  the 
wing  air  start  access  door  to  reduce  it  in 
size  and.  thus,  reduce  the  vibration 
effect  of  an  open  door  during  flight. 
effective  date:  May  5,  1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Lockheed-California  Company,  P.O.  Box 
551,  Burbank,  California  91520, 
Attention:  L-188,  Commercial  Support 
Contracts.  Dept.  63-11  Unit  33.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Roberts,  Aerospace 
Engineer,  Airframe  Branch,  ANM-121L, 


iCZO 
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FAA,  Northwest  Mountain  Regfon,  Lo« 
Angeles  Atrtraft  Certificatron  Office, 
4344  Donald  Dou^as  Drive,  Long  Beach, 
California  90606;  telephone  {213)  514- 
6319. 

SUPPIENKNTANY IHTOIIMATION;  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Reg«kitions  to  include  a  new 
airworthiness  directive  (AD)  to  require 
modification  of  the  wing  air  start  access 
door  of  Lockheed  L-188A  and  L-1«8C 
airplanes  was  published  in  the  Federal 
Register  on  June  30, 1986  (51  FR  23557). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  ameirdment.  Doe 
consideration  has  been  given  to  the 
comments  received. 

The  first  commenter,  the 
manufacturer,  suggested  that  the 
statement,  ".  .  .  numerous  reports  of 
severe  structural  vibration  .  .  . ."  whdcii 
was  used  in  the  preamble  to  the  Notice, 
was  incorrect,  and  questioned  the  FAA's 
source  of  data.  In  response,  the  FAA 
notes  Lockheed's  Electra  Operating 
Information,  dated  May  30, 1985,  which 
described  "strong  airplane  vibratioii  and 
buffeting,"  "heavy  vibration,"  and  "a 
number  of  previoaaJy  unreported 
vibration/buffeting  incidents  of  a  similar 
nature."  In  addition,  the  FAA  has 
received  reports  from  one  airHne  stating 
that  several  severe  vibration  problems 
have  occurred;  this  situation  reswhed  in 
the  decision  of  that  airline  to  modify  the 
wing  air  start  access  door  on  the  Model 
L-188  series  airplanes  in  its  fleet.  From 
this  information  the  FAA  has 
determined  that  the  statements  used  in 
the  preambie  to  the  Notice  are  }ustified. 
The  manufacturer  also  suggested  that 
the  AD  should  apply  only  to  airplanes 
which  have  the  P/N  826035  door 
installed.  The  FAA  does  not  concur  with 
the  commenter' s  suggestion.  The  FAA 
has  determined  that  there  may  be  other 
doors  in  service  which  must  be  modified 
as  required  by  the  AD. 

The  other  commenter.  the  National 
Transportation  Safety  Board,  supported 
the  proposed  action. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubKc  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  60  ahplanes  of  U.S. 
registry  wifl  be  affected  by  this  AD,  that 
it  will  take  approximately  30  man-honrs 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  man-honr.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$72,00a 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 


is  not  considered  to  be  major  under 
Executive  Order  12291  or  »gnificant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regwlatory  Flexibihty  Ac* 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  si»b»tairtial  namber 
of  small  entities  because  few,  if  any. 
Model  H8BA  and  H88C  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regolation  »nd  has  been  placed  in  the 
docket. 

Ust  of  Subiects  in  14  CFR  Part  3d 

Aviation  safety,  AircrafL 
Adoption  of  the  Amendment 
PART  39-{ AMENDED) 

Accordingly,  parsnant  to  the  authority 

delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  Ihe  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
folk)wr. 

1.  The  atithoritj'  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  49  U5.C.  1354(aJ,  1421  and  1423; 
49  U.S.C.  lOBfg)  (Revised,  Pub.  L.  9J-AA9, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [  Amended! 

2.  By  adding  the  following  new 
airworthiaess  directive: 

Lockheed-CaKfomia  Company:  Applies  to 
Lockheed  Model  H88A  and  L-188C 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  untew 
previously  accornpliihed. 
To  prevail  airframe  vibratioD  from  an  opea 

wing  air  Mart  access  door,  accompilisb  the 

following: 

A.  Within  500  hours  Uiae-in-service  after 
the  eifeclive  date  of  this  AD.  soodify  the  aii 
start  door  in  accardaace  with  Lockheed 
Drawing  a(271S,  dated  February  18. 1986.  or 
later  revision  approved  by  the  Maaager,  Los 
Angeles  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfCce.  FAA, 
Northwest  Mountain  Region. 

C.  Sp^ial  flight  permits  may  be  issued  m 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  base  to  accomplish 
the  modification  required  by  this  AD. 

AH  persons  affected  by  this  directive 
who  ha>«  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed-California 
Comparer.  P.O.  Box  551,  Burbank. 
California  91520,  Attention;  L-lSa. 
Commercial  Support  Contracts,  DepL 
63-11,  Unit  33.  These  documents  may  be 
examined  at  the  FAA,  Northwest 


Mountain  Region.  17900  Pacific  Highway 
Soudi,  Seattle.  Washington,  or  the  Los 
Angeles  Aircraft  CertifjcatJon  Office, 
4344  Donald  Dou^m  Drive,  Lax^  Beach. 
California. 

This  Amendflfwnt  becomes  effective  May  5. 
1987. 

Issued  in  Seattle,  WashingtoB.  on  March 
24, 1987. 

Frederick  M.  Isaac, 

Acting  Director,  North  west  Mcnmtaim  Region. 
[FR  Doc.  87-7«n9rited  J-30-87;  W5  ainj 
BILLINQ  CCOE  4nO-T3-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlssfon 

18  CFR  Part  202 

[Docket  No.  RM79-14] 

Incremental  Pttdng  Regulations;  j 

Natural  Gas  Policy  Art;  Order  o«  tt» 
Director,  OPPR  tA  PobUcation  of 
Incremetital  Pricing  Acquiittion  Cost 
Thresholds 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Order  prescribing  incremental 

pricing  thresholds. ^^ 

summary:  The  Krector  of  the  Office  of 
Pipeline  and  rtodocer  Regulation  is 
issaii^  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Tide  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compote  and  publish  the 
threshold  prices  befrare  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  coot  subiect  to 
incremental  pricing  surcharging. 

EFFECTtVC  date:  April  1, 1967. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  O'NeiU.  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street  NE..  Waahington,  DC  20426,  (202) 
357-850a 

Publication  of  Prescribed  Iscremental 
Pricing  Acquisition  Cost  Thrsskeid  of 
the  NGPA  of  M87;  Order  of  tlie  Directw, 
OPPR 

Issued:  March  25, 1987. 

Section  203  of  the  N(a>A  requires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acqnisition  cost  threshold  prices 
prescribed  in  Title  II  Ijefore  the 
beginning  of  any  month  for  which  soch 
figures  apply. 
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Pursuant  to  the  mandate  and  pursuant 
to  §  375.307(1)  of  the  Commission's 
regulations,  delegating  the  publication  of 
such  prices  to  the  Director  of  the  Office 
of  Pipeline  and  Producer  Regulation,  the 
incremental  pricing  acquisition  cost 
threshold  prices  for  the  month  April. 
1987  are  issued  by  the  publication  of  a 


price  table  for  the  month.  The 
incremental  pricing  acquisition  cost 
threshold  prices  for  months  prior  to 
those  reflected  on  the  table  are  found  in 
§  282.304. 

The  incremental  pricing  thresholds  for 
April,  1987  reflect  a  two-month  lag 


adjustment  described  in  the  notice  of  the 
March  1. 1988  thresholds. 

List  of  SubjecU  in  18  CFR  Part  282 

Natural  gas. 

Richard  P.  O'Neill, 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 


Table  I.— Incremental  PmaNC  AcomsrnoN  Cost  Th«eshold  Prices 


Jan.         Feb. 

Mar 

Apr 

May 

June 

Jijiy 

Aug 

Sept 

Oct 

Nov 

Dec. 

Cttmiam  Ymr  mt 

Incrememal  Pricing  Threshold J 

$2,460 
4.166 
2.539 
7.370 

$2,467 

4  191 
2.546 
7.930 

$2,474 
4216 
2.553 
5.040 

$2  481 

4.241 
2560 
5290 

$2487 

2566 
4680 

$2493 

4287 
2.572 
3.960 

$2,499 

4310 
^578 
3.800 

$2  504 

4J32 
2583 
3190 

$2509 

4.354 
2568 

3.310 

$2,514 
4.376 
2.593 
4020 

S^S22 

4.403 
2801 
3.320 

NGPA  section  102  Threshold.    _ 

$2,530 

NGPA  section  109  Threshold 

4.431 

130%  o(No.2F«MlOil«iNe»yorfcCity  T»Kwho«..„_ 

2609 

3.240 

Calwtdw  Yaw  1967 

Increment  Pncmg  Threshold 

$2,536 

4459 
2.617 
4090 

$2,541 

4  478 
2.620 
4.660 

$2,544 

4.497 
2.623 
4.620 

$2,547 
4.516 
2.626 
4.120 

NGPA  section  102  Threshold 

NGPA  sectnn  109  Threshold...^ 

130%  ol  No  2  Fuel  Oil  in  New  York  City  Threshold. „ 

(FR  Doc.  87-7043  Filed  3-30-67;  8:45  am) 
BILLING  CODE  6717-01-11 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  141  and  178 

[T.D.  87-43] 

Merchandise  Entry;  Customs 
Regulations  Amendments  Concerning 
Special  Summary  Steel  Invoices 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  by  adding  several 
articles  to  the  list  of  steel  products 
subject  to  the  requirements  of  the 
Special  Summary  Steel  Invoice  (SSSI). 
The  U.S.  Trade  Representative  has 
negotiated  Voluntary  Restraint 
Agreements  (VRA)  with  several 
countries.  These  VRA's  dictate  that 
basic  steel  products  from  these 
countries  cannot  be  entered  into  the  U.S. 
for  consumption  without  an  export 
license.  Therefore,  the  Department  of 
Commerce  has  requested  that  Customs 
add  fabricated  structurals.  wire  rope, 
wire  strand,  and  rigid  conduit  to  the  list 
of  articles  subject  to  the  requirements  of 
the  SSSI  to  facilitate  the  collection  of 
statistical  data  necessary  for  monitoring 
compliance  with  the  VRAs. 

EFFECTIVE  DATE:  April  30,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Wagner,  Commercial 
Compliance  Division.  (202-566-8121). 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  141.86,  Customs  Regulations 
(19  CFR  141.86],  sets  forth  the  general 
information  required  by  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1202  et 
seq.],  to  be  on  each  invoice  of  imported 
merchandise.  In  addition  to  this 
information,  §  141.89.  Customs 
Regulations  (19  CFR  141.89),  lists  certain 
classes  of  merchandise  for  which 
additional  invoice  information  is 
required.  One  such  class  of  merchandise 
is  certain  steel  products  imported  in 
shipments  with  an  aggregate  purchase 
price  of  $10,000  or  over,  or  if  from  a 
contiguous  country.  $5,000  or  over,  listed 
in  §  141.89(b)(2). 

The  extra  information  required 
concerning  steel  products  is  provided  by 
completing  the  Special  Summary  Steel 
Invoice  (SSSI)  (Customs  Form  5520).  The 
SSSI  must  be  submitted  to  Customs  in 
duplicate  at  the  time  of  filing  the  entry 
summary  for  each  shipment  of  steel 
determined  by  the  district  director  to  be 
subject  to  §  141.89(b).  The  information 
which  must  be  supplied  on  a  SSSI,  such 
as  date  of  the  sales  agreement  and  price 
data,  is  used  to  administer  and  enforce 
antidumping  laws  (19  U.S.C.  1671  et 
seq.],  as  well  as  compliance  with 
Voluntary  Restraint  Agreements  (VRA). 

The  U.S.  Trade  Representative  has 
negotiated  VRAs  with  Australia, 
Finland,  South  Africa,  Spain.  Brazil, 
Mexico,  the  European  Community. 
South  Korea,  Czechoslovakia,  East 
Germany,  Hungary,  Japan,  Venezuela, 
Poland,  Romania  and  Portugal.  The 
agreements  dictate  that  basic  steel 
products  from  these  countries  cannot  be 
entered  into  the  U.S.  for  consumption 


unless  accompanied  by  a  valid  export 
certificate.  Therefore,  the  International 
Trade  Administration  of  the  Department 
of  Commerce  has  requested  that 
Customs  extend  SSSI  coverage  to 
include  fabricated  structurals,  wire  rope, 
wire  strand,  and  rigid  conduit. 
Therefore,  Customs  is  adding  these  4 
articles  to  the  other  32  articles  of  steel 
listed  in  §  141.89(b)(2)  that  require  a 
SSSI  for  shipments  with  an  aggregate 
purchase  price  of  $10,000  or  over,  or  if 
from  a  contiguous  country  $5,000  or 
over.  The  necessity  for  filing  a  SSSI  is 
determined  by  what  article  of  steel  is 
being  shipped  and  what  its  purchase 
price  is;  the  country  where  the  shipment 
originated  is  not  a  factor.  Currently. 
Customs  must  provide  copies  of  actual 
invoices  to  Commerce  to  account  for 
these  products,  a  task  requiring 
additional  work  for  Customs  import 
specialists.  The  addition  of  these  steel 
commodities  to  the  list  of  articles 
subject  to  the  requirements  of  the  SSSI 
would  greatly  ease  the  process  of 
collecting  the  necessary  statistical 
information. 

Discussion  of  Comments 

Five  comments  were  received  in 
response  to  the  notice  published  in  the 
Federal  Register  on  August  7. 1986  (51  FR 
28390),  proposing  this  change.  The 
commenters  agreed  that  the  amendment 
will  facilitate  the  collection  of  statistical 
data  necessary  for  monitoring 
compliance  with  VRA's  and  did  not 
recommend  any  change. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  it  is  certified  that  the  amendment 
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will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  it  is  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  §  141.89(b) 
are  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501)  and  have  been  cleared  by  the 
Office  of  Management  and  Budget 
(OMB).  Accordingly,  Part  178.  Customs 
Regulations  (19  CFR  Part  178),  which 
lists  the  information  collections 
contained  in  the  regulations  and  the 
control  numbers  assigned  by  OMB.  is 
being  amended  to  include  OMB  control 
number  1515-0083. 

Drafting  Information 

The  principal  author  of  the  document 
was  Bruce  J.  Friedman,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  141 

Customs  duties  and  inspections, 
Imports. 

19  CFR  Pari  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements, 
Collection  of  information. 

Amendments  to  the  Regulations 

Parts  141  and  178.  Customs 
Regulations  (19  CFR  Parts  141, 178),  are 
amended  as  set  forth  below. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
Part  141  continues  to  read  as  follows: 

Auttiority:  19  U.S.C.  66, 1448. 1484, 1624. 
Subpart  G  also  issued  under  19  U.S.C.  1505. 

Section  141.89  also  issued  under  19  U.S.C. 
1202  (Gen.  Hdnote  11).  1481. 

2.  Section  141.89(b)(2)  is  amended  by 
adding  the  following  commodities  in 
proper  numerical  order  to  the  list  of 
articles  of  steel  subject  to  special 
invoice  requirements: 

§  141.69    [Amended] 

***** 

(b)  *  •  * 
(2)  *  •  * 


(38)  Faljricated  structurals. 

(43)  Wi«e  rope. 

(44)  WiK  strand. 
(51)  Rigid  conduit. 

(Note. — Although  not  in  sequence  with 
existing  numbers  in  §  141.89(b)(2),  the 
numbers  listed  are  those  assigned  to  these 
articles  by  the  American  Iron  and  Steel 
Institute.) 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authorily:  5  U.S.C.  301. 19  U.S.C.  1624.  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
inserting  the  following  in  the 
appropriate  numerical  sequence 
according  to  the  section  number  under 
the  columns  indicated: 

§  178.2    Listing  of  OMB  Control  Numbers. 


19  CFR 
Section 


Description 


OMB 
contra*  No. 


S  141.89(b)  .^. 


Information  on  steel  articles 
subject  to  special  invoice  re- 
qurements. 


1515-0083 


William  Ton  Raab, 

Commissioner  of  Customs. 

Approved:  March  12. 1987. 
Francis  A.  Keating  II, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  87-7008  Filed  3-30-87;  8:45  am) 

BIU.ING  CODE  4820-02-N 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  84N-O02S] 

Incorporation  by  Reference;  Updating 
of  Text;  Technical  Amendment 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  an 
error  in  §  178.3910  (21  CFR  178.3910)  that 
was  inadvertently  introduced  into  that 
regulation  in  1984.  At  that  time  to 
comply  with  1  CFR  Part  51,  FDA 
amended  the  text  of  its  regulations  on 
color  additives  and  food  with  regard  to 
materials  incorporated  by  reference  in 
those  regulations  (49  FR  10087;  March 
19, 1984).  In  modifying  §  178.3910.  FDA 
converted  a  temperature  listed  in  the 
regulation  from  fahrenheit  to  centigrade. 


However,  in  doing  so.  FDA 
inadvertently  listed  that  temperature  as 
240  °C.  rather  than  as  24  °C.  This 
document  corrects  that  error. 
DATES:  Effective  March  31, 1987;  written 
objections  by  April  30, 1987. 
address:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Thomas,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-314),  Food 
and  Drug  Administration,  200  C  St.  SW..  , 
Washington,  DC  20204,  202-485-0232.       | 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  15, 1977  (42 
FR  14633),  FDA  published  a  final  rule  (21 
CFR  178.3910(a)(4)(i)(o))  that  established 
specifications  for  light  petroleum 
hydrocarbons  that  may  be  used  as 
surface  lubricants  in  the  manufacture  of 
metallic  articles  that  contact  food.  The 
sperifications  included  an  initial  boiling 
point  in  degrees  fahrenheit,  i.e..  75  T 
minimum.  In  the  Federal  Register  of 
March  19. 1984  (49  FR  10087),  FDA 
amended  21  CFR  178.3910(a)(4)(i)(o)  by 
converting  the  initial  boiling  point 
specification  from  degrees  fahrenheit  to 
degrees  centigrade.  In  that  final  rule, 
however,  FDA  inadvertently  listed  this 
initial  boiling  point  as  240  °C.  instead  of 
as  24  'C. 

The  agency  is  amending  21  CFR 
178.3910(a)(4)(i)(o)  by  correcting  the 
initial  boiling  point  specification  for  light 
petroleum  hydrocarbons  from  240  *C  to 
24 'C. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  30, 1987,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 


waiver  of  t 


le  right  to  a  hearing  on  the 


objection.  Three  copies  of  all  documents 
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shall  be  submitted  and  shall  be 
indentified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  thp  Commihsioner 
of  Food  and  Drugs  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409.  72  Stat.  1764- 
1788  as  amended  (21  U.S.C.  321(s).  348);  21 
CFR  5.10,  5.61. 

§178.3910    [Amended] 

2.  Section  178.3910  Surface  lubricants 
used  in  the  manufacture  of  metallic 
articles  is  amended  in  paragraph 
(a)(4)(i){o)  by  changing  "240  •C"  read 
"24  "C." 

Dated:  March  26, 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-7011  Filed  3-30-87;  8:45  am] 

BILUNO  CODE  416(H)1-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8099] 

Allocations  of  Loss  and  Deduction 
Attributable  to  Nonrecourse  Debt 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Corrections  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Tuesday,  September  9, 1986  (51  FR 
32061)  as  Treasury  Decision  8099.  The 
rules  relate  to  allocations  of  loss  and 
deduction  attributable  to  nonrecourse 
debt  of  the  partnership. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  G.  Schmalz.  202-566-3297  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  conform  the 
regulations  to  section  213(d]  of  the  Tax 
Reform  Act  of  1976. 

Need  for  Corrections 

As  published.  Treasury  Decision  8099 
contains  several  typographical  errors. 
This  document  corrects  those  errors. 

Corrections  of  Publication 

PART  1— {AMENDED] 

Accordingly,  the  publication  of  final 
regulations  (T.D.  8099),  which  was  the 
subject  of  FR  Doc.  86-20100.  is  corrected 
as  follows: 

§  1.704-1    [Amended] 

Paragraph  1.  In  §  1.704-1,  paragraph 
(b)(5),  part  (iv)  of  Example  (20),  page 
32065.  first  column,  the  second  sentence 
of  part  (iv)  is  corrected  by  adding  the 
language  "interest  expense  of  $80,000." 
immediately  following  the  language 
"operating  expenses  of  $10,000,". 

Par.  2.  In  §  1.704-1,  paragraph  (b)(5). 
part  (iii)  of  Example  (22).  page  32067. 
second  column,  in  the  third  sentence  of 
part  (iii)  the  language  "distributes  $3,333 
of  cash  to  each  partner."  is  corrected  to 
read  "distributes  $5,000  of  cash  to  each 
partner." 

Par.  3.  In  §  1.704-1.  paragraph  (b)(5). 
part  (iii)  of  Example  (22),  page  32067. 
third  column,  in  the  seventh  sentence  of 
part  (iii)  the  language  "Nevertheless, 
pursuant  to  the  second  sentence"  is 
corrected  to  read  "Nevertheless, 
pursuant  to  the  third  sentence". 

Par.  4.  In  §  1.704-1.  paragraph  (b)(5), 
part  (iv)  of  Example  (22).  page  32068. 
first  column,  in  the  last  sentence  the 
language  that  reads  "the  partnership's 
third  taxable  year"  is  corrected  to  read 
"the  partnership's  fourth  taxable  year". 

Par.  5.  On  page  32070.  second  column, 
instructional  paragraph  number  19.  the 
language  "Paragraph  (b)(3)(iii)"  is 
corrected  to  read  "Paragraph  {b)[3)(ii)". 
Donald  E.  Osteen. 

Director,  Legislation  and  Regulations 
Division. 

[FR  Doc.  87-7026  Filed  3-30-87;  8:45  am) 

BitUNQ  CODE  4U0-<)1-M 


26  CFR  Parts  1 
[T.D.  8115] 

Unisex  Annuity  Tables;  Corrections 

AGENCY:  Internal  Revenue  Service. 

Treasury. 


ACTION:  Corrections  to  final  regulation. 

summary:  This  document  contains 
corrections  to  Treasury  Decision  8115. 
which  was  pubhshed  in  the  Federal 
Register  for  Friday.  December  19, 1986 
(51  FR  45690).  T.D.  8115  issued  final 
regulations  relating  to  the  annuity  tables 
used  to  compute  the  portion  of  the 
amount  received  as  an  annuity  that  is 
includible  in  gross  income. 

FOR  FURTHER  INFORMATION  CONTACT 

Annette  J.  Guarisco.  202-566-3238  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  relate  to  the 
annuity  tables  used  to  compute  the 
portion  of  the  amount  received  as  an 
annuity  that  is  includible  in  gross 
income  under  section  72  of  the  Internal 
Revenue  Code  of  1954. 

Need  For  Corrections 

As  published,  Treasury  Decision  8115 
contains  a  typographical  error  on  page 
45692.  third  column,  in  line  16  from  the 
bottom  of  the  page. 

A  second  error  is  located  on  page 
45701  second  column,  in  lines  13  and  14 
from  the  bottom  of  the  page. 

Corrections  of  Publication 

PART  1— {AMENDED] 

Accordingly,  the  publication  of 
Treasury  Decision  8115,  which  was  the 
subject  of  FR  Doc.  86-28455.  is  corrected 
as  follows: 

§1.72-4    [Corrected] 

Paragraph  1.  In  §  1.72-4,  paragraph 
(d)(3)(ii),  page  45692.  third  column,  in 
line  16  from  the  bottom  of  the  page,  the 
reiteration  of  the  word  "and"  is 
removed, 

§1.72-6    [Corrected] 

Par.  2.  In  5  1.72-6.  paragraph 
(d)(3)(iii)(D),  page  45701.  second  column, 
in  lines  13  and  14  from  the  bottom  of  the 
page,  the  language  "this  section"  is 
removed  and  the  reference  "J  1.72-7"  is 
added  in  its  place. 
Donald  E.  Osteen. 

Director.  Legislation  and  Regulations 

Division 

[FR  Doc.  87-7027  Filed  3-30-87:  8:45  ara| 

BILUNO  COOC  4tlO-01-H 


BEST  COPY  AVAILABLE 
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26  CFR  Part  51 

[T.D.  8103] 

Excise  Tax  Regulations  Under  the 
Crude  Oil  Windfall  Profit  Tax  Act  of 
1980;  Definition  of  "Removed  From  the 
Premises" 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Corrections  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  for 
Tuesday,  September  23, 1986  (51  FR 
33741)  as  Treasury  Decision  8103.  The 
rules  concern  the  definition  of  "removed 
from  the  premises"  for  purposes  of  the 
windfall  profit  tax. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  A.  Baughman,  202-566-3297. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  clarify  when 
domestic  crude  oil  is  removed  from  the 
premises  under  the  Crude  Oil  Windfall 
Profit  Tax  Act  of  1980.  The  rules  provide 
the  public  with  guidance  needed  for 
determining  when  the  taxable  event 
occurs  for  purposes  of  the  imposition  of 
the  windfall  profit  tax  under  section 
4986  of  the  Internal  Revenue  Code. 

Need  for  Corrections 

As  published.  Treasury  Decision  8103 
contains  two  typographical  errors.  This 
document  corrects  those  errors. 

Corrections  of  Publication 

Accordingly,  the  publication  of 
Treasury  Decision  8103,  which  was  the 
subject  of  FR  Doc.  86-21439,  is  corrected 
as  follows: 

PART  51— {AMENDED] 

Paragraph  1.  On  page  33743,  first 
column,  in  the  authority  citation  for  Part 
51.  the  reference  to  "§  51.496&-l(d)"  is 
corrected  to  read  "§51.4996-l(d)". 

§51.4996-1    [Amended] 

Par.  2.  In  §  51.4996-1,  paragraph 
(d)(3)(iv),  page  33744,  third  column,  the 
parenthetical  citation  that  reads  "(47  FR 
50275)  1982))"  is  corrected  to  read  "(47 
FR  50215  (1982))". 
Donald  E.  Osteen, 

Director,  Legislation  and  Regulations 

Division. 

[FR  Doc.  87-6718  Filed  3-30-87;  8:45  am] 

BIUJNG  CODE  W30-01-M 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-249;  con-ectlon] 

Technical  Amendments;  Correction 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Final  rule,  correction. 

summary:  This  document  makes  a 
correction  in  rule  document  87-4000 
beginning  on  page  5954  in  the  issue  of 
Friday.  February  27, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lori  We«is,  FAA,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  (202)  566-7626 

PART  9— {AMENDED] 

On  page  5959,  in  the  second  column  in 
amendatory  instruction  31,  "Section 
9.75(c)(48)"  should  read  "Section 
9.74(c)(48)". 

Signed:  March  23, 1987. 
Stephen  C  Higgins, 
Director. 
[FR  Doc.  B7-6838  Filed  3-30-87;  8:45  am] 

BILUNO  CODE  4aiO-13-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

Filing  of  Charges 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  clarifj^ng 
§  1601.13(a)  of  its  procedural  regulations. 
Subparagraph  (a)(3)  concerning  the 
filing  of  charges  which  are  apparently 
untimely  under  state  or  local  law  is 
being  deleted.  Such  charges  will  be  filed 
and  processed  for  deferral  purposes  in 
accprdance  with  the  deferral  policy  set 
forth  in  subparagraphs  (a)(4)  and  (a)(5). 
Subparagraphs  (a)(4)  and  (a)(5)  are 
being  revised  to  omit  any  references  to 
the  timeliness  of  charges  under  state  or 
local  law  and  renumbered  to  reflect  the 
deletion  of  subparagraph  (a)(3). 
effective  date:  March  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Assistant  Legal 
Counsel,  or  Thomas  J.  Schlageter,  Staff 
Attorney,  at  (202)  634-6592. 
SUPPLEMENTARY  INFORMATION:  Section 
1601.13  of  the  EEOC's  procedural 
regulations,  entitled  "Filing;  deferrals  to 
State  and  local  agencies,"  was 
completely  revised  in  1981.  In 


subparagraph  (a)(3),  the  Commission 
distinguished  the  filing  and  deferral  of 
charges  which  are  apparently  untimely 
under  State  w  local  law  from  the  filing 
and  deferral  of  charges  which  are 
apparently  timely  under  State  and  local 
law.  The  Commission  intended  to 
communicate  three  things  by  this 
distinction:  (1)  Its  interpretation  of  Title 
VII  that  complainants  in  deferral 
jurisdictions  are  enfitled  to  the 
extended,  300-day,  Federal  filing  period 
regardless  of  whether  their  State  or  local 
charges  were  timely  filed,  (2)  its  policy 
of  securing  advance  waivers  from  State 
and  local  agencies  of  their  rights  under 
section  706  with  respect  to  charges 
which  are  apparently  untimely  under 
State  or  local  law,  and  (3)  its  practice, 
based  upon  these  advance  waivers,  of 
filing  such  charges  upon  receipt. 
Because  the  Commission's  intent  in 
promulgating  this  subparagraph  has 
been  misconstrued,  the  Commission  has 
decided  to  clarify  the  regulation  by 
eliminating  the  "apparently  timely"  and 
"apparently  untimely"  categorizations. 
The  Commission's  deferral  policy  as 
currently  set  forth  in  §  1601.13(a)  (4)  and 
(5)  is  not  being  changed  and  will  be 
applied  to  all  charges  arising  in 
jurisdictions  having  a  706  agency  with 
subject  matter  jurisdiction  over  the 
charges  without  regard  to  their 
timeliness  under  State  or  local  law. 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity,  Intergovermental  relations. 

Accordingly,  29  CFR  Part  1601  is 
amended  as  follows: 

PART  1601— {AMENDED] 

1.  The  authority  citation  for  Part  1601 
continues  to  read  as  follows: 

Authority:  Sec.  713(a).  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  42  U.S.C. 
2000e-12(a),  unless  otherwise  noted. 

2.  Section  1601.13  is  amended  as 
follows: 

a.  Paragraph  (a)(3)  is  removed. 

b.  Paragraphs  (a)(4)  introductory  text. 
(a)(5)  introductory  text,  and  (a)(5)(ii) 
introductory  text  are  revised  to  read  as 
follows:      1 

§1 60 1.13    Filing;  deferrals  to  State  and 
local  agencies. 

(a)*  •  'I 

(4)  Charges  arising  in  jurisdictions 
having  a  706  Agency  with  subject  matter 
jurisdiction  over  the  charges  are  to  be 
processed  in  accordance  with  the 
Commission's  deferral  policy  set  forth 
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below  and  the  procedures  in  paragraph 
(a)(4)  of  this  section. 

•  •        •        •        ♦ 

(5)  The  following  procedures  shall  be 
followed  with  respect  to  charges  which 
arise  in  jurisdictions  having  a  706 
Agency  with  subject  matter  jurisdiction 
over  the  charges: 

•  *        *        «        * 

(ii)  Such  charges  are  deemed  to  be 
filed  with  the  Commission  as  follows: 

•  *        *        *        ♦ 

c.  Paragraphs  (a)(4)  and  (a)(5)  are 
redesignated  as  (a)(3)  and  {a)(4) 
respectively. 

For  the  Commission. 
Clarence  Thomas. 
Chairman. 
[FR  Doc.  87-6954  Filed  a-30-87;  8:45  am] 

BILUNG  CODE  6750-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  289 

Availability  of  DoD  Directives,  DoD 
Instructions,  DoD  Publications,  and 
Changes 

agency:  Office  of  the  Secretary.  DOD. 
action:  Amendment  to  final  rule. 


SUMMARY:  This  amendment  is  to  notify 
interested  persons  that  DoD  5025.1-1. 
"DoD  Directives  System  Quarterly 
Index"  has  been  changed  to  "DoD 
Directives  System  Annual  Index."  The 
Annual  Index  will  be  issued  each 
January  followed  by  three  quarterly 
change  installments.  All  previous 
editions  of  the  Quarterly  Index  are 
hereby  superseded.  The  first  publication 
date  for  the  Annual  Index  is  January 
1987. 

SUPPLEMENTARY  INFORMATION:  On 

Thursday  November  20. 1986  (51  FR 
41962).  the  Office  of  the  Secretary  of 
Defense  published  the  AvailabiUty  of 
DoD  Directives.  Instruction. 
Publications,  and  Changes.  Any 
reference  to  the  DoD  Directives  System 
"Quarterly"  Index  should  be  changed  to 
read  "Annual"  Index.  All  other 
information  remain  unchanged. 

EFFECTIVE  DATE:  January  31. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  M.  Lawson.  Directives 
Division,  Correspondence  and 
Directives  Directorate.  Washington 
Headquarters  Services.  Washington.  DC 
20301-1155.  telephone  (202)  697-4111. 


List  of  Subjects  in  32  CFR  Fart  289 

DoD  Directives  System  issuances. 
Availability  to  the  public.  Freedom  of 
Information. 

PART  289— {AMENDED] 

Accordingly.  32  CFR  Part  289  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  289 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  133.  31  U.S.C.  483a. 

§§289.1,  289.2,  289.3  and  289.4 
[Amended] 

2.  In  §§  289.1  (a)  and  (b).  289.2(a), 
289.3(a),  and  289.4(b)  change  "DoD 
Directives  System  Quarterly  Index"  to 
read  "DoD  Directives  System  Annual 
Index." 

March  26, 1987. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  87-6998  Filed  3-30-87;  8:45  am) 

BILUNG  CODE  3S10-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AA-630-07-41 11-02] 
43  CFR  Part  3160 

Onshore  Oil  and  Gas  Operations; 
Correction  Notice 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule;  correction. 

SUMMARY:  A  final  rulemaking  revising 
the  existing  regulations  on  site  security; 
noncompliance  with  Federal  Oil  and 
Gas  Royalty  Management  Act.  any 
mineral  leasing  law.  any  regulation, 
order  or  notice  issued  thereunder;  or  the 
terms  of  any  lease  or  permit  issued 
thereunder;  the  assessments  and 
penalties  for  such  noncompliance  and 
abatement,  and  the  procedures  for 
notice,  review,  or  reUef  was  pubUshed  in 
the  Federal  Register  on  February  20, 
1987  (52  FR  5384).  Several  errors 
resulted  from  the  publication  of  the  final 
rulemaking  and  are  corrected  as  set 
forth  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  C.  Bruce,  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION: 

PART  3160— [AMENDED] 

§  3163.1    tCorrected] 

1.  On  page  5393,  first  column, 
§  3163.1(a)(3),  in  the  third  sentence, 
remove  from  where  it  appears  the 


phrase  "Shut-in  actions  or  other    ana 
replace  it  with  the  phrase  "Shut-in 
actions  for  other". 

§3163.2    [Corrected] 

2.  On  page  5393,  third  column, 

§  3163.2(a),  in  the  first  sentence,  remove 
the  phrase  "terms  of  any  issue  or 
permit"  and  replace  it  with  the  phrase 
"terms  of  any  lease  or  permit". 

§3163.4    [Corrected] 

3.  On  page  5394,  third  column, 

§  3163.4,  in  the  first  sentence,  remove 
the  phrase  "the  90-day  period  provided 
by  §  3165.3(d)(2)"  and  replacing  it  with 
the  phrase  "the  90-day  period  provided 
by  §  3165.4(e)". 

§  3163.5    [Corrected] 

4.  On  page  5393,  third  column,  item  18, 
§§  3163.2  and  3163.3  were  removed  in 
their  entirety  because  their  provisions 
were  incorporated  into  §  3163.1  of  the 
final  rulemaking.  On  page  5394,  third 
column,  item  22,  is  corrected  by 
removing  the  period  at  the  end  and 
adding  ";  the  citation  "3163.3"  is 
removed  from  where  it  appears  in 
paragraphs  (a)  and  (c)  of  §  3163.5  and 
replaced  in  both  places  with  the  citation 
"3163.1"." 

§3165.3    [Corrected] 

6.  On  page  5394,  third  column,  in  the 
heading  of  §  3165.3,  add  a  comma 
immediately  after  the  word  "Notice",  in 
the  second  sentence  of  paragraph  (a)  of 
§  3165.3,  remove  the  phrase  "or 
proposed  plenalty"  and  replace  it  with 
the  phrase  "or  proposed  penalty",  and 
on  page  5395,  first  column,  in  the  third 
sentence  of  paragraph  (b)  of  §  3165.3, 
remove  the  phrase  "supporting  date  may 
be"  and  replace  it  with  the  phrase 
"supporting  data  may  be". 

§3165.4    [Corrected] 

7.  On  page  5395,  third  column, 

§  3165.4(d),  in  the  second  sentence, 
remove  the  phrase  "under  §  3163.3  of 
this  title"  and  replace  it  with  the  phrase 
"under  §  3163.2  of  this  title". 

March  25, 1987. 
James  E.  Cason, 

Acting  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  87-7005  Filed  3-30-87;  8:45  am] 
BILLING  CODE  4310-S4-M 


43  CFR  Public  Land  Order  6641 
[AK-960-07-4220-10;  A-023175] 

Alaska;  Partial  Revocation  of  Public 
Land  Order  No.  1094 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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action:  i^uDiic  lana  oraer. 


summary:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  8.08  acres 
of  national  forest  land  withdrawn  for 
the  Cat  Island  Administrative  Site.  This 
action  will  also  classify  the  land  as 
suitable  for  selection  by  the  State  of 
Alaska,  if  the  land  is  otherwise 
available.  If  the  land  is  not  selected  by 
the  State  it  will  be  opened  to  mining. 
EFFECTIVE  DATE:  March  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Clawson,  BLM  Alaska  State 
Office.  701  C  Street,  Box  13,  Anchorage, 
Alaska  99513,  907-271-5060. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2571; 
43  U.S.C.  1714,  and  by  subsection 
17(d)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  85 
Stat.  708  and  709;  43  U.S.C.  1616(d)(1),  it 
is  ordered  as  follows: 

1.  Public  Land  Order  No.  1094,  dated 
March  5, 1955,  which  withdrew  lands  in 
the  Tongass  National  Forest  for  the  Cat 
Island  Administrative  Site,  is  hereby 
revoked  as  to  the  following  described 
lands: 

Tongass  National  Forest 

Cat  Island  Administrative  Site 

Beginning  at  a  point  on  the  line  of  mean 
high  tide,  on  the  south  shore  of  Cat  Island, 
Mollis  Anchorage,  from  which  comer  No.  4, 
U.S.S.  3150  bears  N.  45'30'  W..  thence  south, 
10.00  chains;  west  12.05  chains:  north  7.85 
chains  to  a  point  on  line  of  mean  high  tide  of 
Hollis  Anchorage  from  which  comer  N0p4, 
U.S.S.  3150  bears  N.  30*15'  W.,  easte^ along 
line  of  mean  high  tide  of  Hollis  AncHprage  to 
point  of  beginning. 

The  area  described  contains 
approximately  8.08  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  above  are  hereby 
classified  as  suitable  for  and  opened  to 
selection  by  the  State  of  Alaska  under 
the  Alaska  Statehood  Act  of  July  7. 1958, 
72  Stat.  339.  et  seq.;  48  U.S.C.  prec.  21. 

3.  As  provided  by  subsection  6(g)  of 
the  Alaska  Statehood  Act,  the  State  of 
Alaska,  is  provided  a  preference  right  of 
selection  for  the  lands  described  above 
for  a  period  of  three-hundred  and  sixty 
six  (366)  days  from  the  date  of 
publication  of  this  order,  if  the  land  is 
otherwise  available.  Any  land  described 
herein  that  is  not  selected  by  the  State 
of  Alaska  will  continue  to  be  subject  to 
the  terms  and  conditions  of  the  Tongass 
National  Forest  and  any  other 
withdrawals  of  record. 

4.  At  10  a.m.  on  April  4, 1988  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  the 
requirement  of  applicable  laws,  the  land 


described  in  paragraph  2  above  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  of  any  land  described  in 
this  order  under  the  general  mining  laws 
prior  to  the  date  and  the  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  imder  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  Courts. 

Man*  19, 1987. 
).  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 
[ra  Doc.  87-6965  Filed  3-30-87;  8:45  am] 

BILUNG  CODE  4310-JA-4I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts,  0, 1,  21,  22,  23.  61,  68,  73, 
76,  78, 80,  90,  94.  95 

[General  Docket  No.  86-285;  FCC  87-99] 

Establshment  of  a  Fee  Collection 
Program  To  Implement  the  Provisions 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  action  creates  new  rules 
for  implementing  the  Schedule  of 
Charges  and  other  provisions 
established  by  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272).  In  particular,  the 
Order  establishes  new  official  mailing 
addresses  and  receipt  locations  for  all 
applications  and  filings  subject  to  fees. 
The  Commission  emphasizes  that 
applications  or  filings  received  at  the 
wrong  location  will  be  returned  to  the 
sender  without  processing.  Several  of 
the  Commission's  procedural  rules 
concerning  filing  locations,  hours  of 
operation,  and  application  processing 
policies  are  amended  to  conform  with 
fee  processing  procedures.  The  Order 
also  determines  that  only  those  Hearing 
Designation  Orders  adopted  on  or  after 
April  1, 1987  will  trigger  the  hearing  fee 
requirement. 

EFFECTIVE  DATE:  April  1,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Weingardt,  Office  of  the  Managing 


Director  (202)  632-3906,  or  Marilyn 
McDermett  (202)  632-5316. 
SUPPLEMENTARY  INFORMATION: 

Supplemental  Order 

Adopted:  March  24, 1987. 
Released:  March  30, 1987. 
By  the  Commission. 

1.  By  this  action,  the  Commission 
amends  its  rules  to  conform  its  official 
mailing  addresses  and  filing  locations 
with  the  decisions  made  in  the  Report 
and  Order  in  this  proceeding.*  In  this 
Report  and  Order,*  the  Commission 
determined  that  the  Deficit  Reduction 
Act  of  1984  required  the  Commission  to 
modify  its  receipt  locations  in  order  to 
meet  the  cash  management  principles 
established  by  the  law.^  The  public  will 
continue  to  submit  applications  or  other 
filings  not  requiring  fees  at  the  current 
locations.* 

2.  In  particular,  this  Order  completely 
revises  §  0.401  of  the  rules,  which  sets 
forth  the  filing  addresses  and  locations 
of  the  Commission,  to  clarify  for  the 
public  where  a  particular  submission 
may  be  filed.  New  §  0.401(a)  of  the  rule 
is  not  meant  to  supersede  the  particular 
filing  directives  contained  elsewhere  in 
the  rules.  Rather,  it  provides  the  current 
addresses  and  locations  that  may  be 
referenced  by  other  rules.  Therefore, 
except  for  §  0.401(b)  of  the  rule — which 
mandates  the  locations  for  filing  fees, 
the  public  should  determine  the  correct 
location  for  filing  any  particular 
document  by  referencing  those  parts  of 
the  rules  dealing  with  the  particular 
radio  service  or  procedure. 

3.  The  Order  establishes  new  official 
receipt  locations  for  chargeable 
submissions.  Mass  media  and  common 
carrier  applications  and  filings  will 
continue  to  be  accepted  for  filing  at  the 
Commission's  headquarters  in 
Washington,  DC.  Applications  and 
filings  requiring  fees  in  these  services 
may  be  either  mailed  or  hand-delivered 
to  the  new  locations  set  forth  in 

§  0.401(b).  Equipment  approval 
applicatioos,  now  sent  to  the 
Commission's  laboratory  in  Columbia, 
Maryland,  will  be  accepted  for  filing 
only  at  the  Washington,  DC, 
headquarters.  Private  radio  applications 
for  which  a  fee  is  required,  now  sent  to 
the  Commission's  office  in  Gettysburg, 


'  The  Order  makes  several  other  technical 
changes  and  clarifications  to  the  rules  (o  conform       , 
them  with  the  fee  collection  procedures  established   | 
in  this  proceeding. 

•  Report  and  Order  in  General  Docket  86-285.  2 
FCC  Red.  897  (1987).  52  FR  5285  (February  20. 1987). 

'  Report  and  Order  at  paragraph  25. 

*  The  mailing  address  for  the  Commission's 
laboratory  w*s  recently  changed  and  the  change  it 
reflected  in  tltis  Order. 


Federal  Register  /  Vol.  52.  No.  61  /  Tuesday.  March  31.  1987  /  Rules  and  Regulations 


10227 


Pennsylvania,  will  be  accepted  for  filing 
only  by  the  Treasury  Department's 
lockbox  bank  in  Pittsburgh. 
Pennsylvania.  Submissions  to  this 
location  may  be  either  mailed  or  hand- 
delivered.  Land  mobile  applications 
requiring  frequency  coordination  should 
continue  to  be  submitted  first  to  the 
appropriate  frequency  coordinator.  The 
frequency  coordinator  will  in  turn 
forward  the  application  to  the  lockbox 
bank,  or  to  the  Commission  as 
appropriate,  after  coordination  is 
completed  and  the  statutory  fee,  if 
required,  is  attached.*  (See  §§  1.1102 
through  1.1105  of  the  rules  for  the  list  of 
applications  and  filings  requiring  fees.] 

4.  We  wish  to  remind  the  public  that 
under  current  policies  applications  and 
other  filings  received  at  the  wrong 
location  will  be  returned  to  the  sender 
without  processing.  For  purposes  of 
determining  receipt  dates  and 
conformance  with  filing  deadlines,  the 
submission  will  not  be  considered 
received  by  the  Commission  until 
received  at  the  designated  location. 

5.  This  Order  also  modifies  several 
other  procedural  rules  concerning  filing 
locations.  Commission  hours  of 
operation,  and  application  processing 
policies.  Secton  0.11  is  amended  to 
permit  the  Secretary  to  designate  deputy 
custodians  of  documents  at  any  of  the 
Commission's  locations,  and,  §0.403  of 
the  rules  is  modified  to  permit  certain  of 
the  Commission's  fiUng  locations  to 
maintain  varied  hours  of  operation.  A 
technical  amendment  is  made  to  §  1.4  to 
indicate  that  a  "holiday"  occurs,  for  the 
purposes  of  extending  filing  deadlines, 
whenever  that  particular  Commission 
office  closes  prior  to  the  published  time 
of  its  operations.  Language  is  added  to 
clarify  that  a  "hoHday,"  as  defined  by 

§  1.4(d).  may  occur  at  one  or  more  of  the 
Commission's  locations  and  not  at 
others.*  In  addition,  §  1.959  is  clarified 
to  indicate  that  returned  private  radio 
applications  that  are  resubmitted  to  the 
Private  Radio  Bureau  later  than  the 
established  time  frames  will  require  a 
new  fee.  Sections  90.360  and  90.611  of 
the  rules  are  also  clarified  to  indicate 
that  private  radio  applications  requiring 
fees  will  be  processed  in  the  order  of 
receipt  at  the  Pittsburgh  filing  location. 
Several  other  rules  are  amended  to 
cross-reference  the  filing  locations  listed 
in  §  0.401(b).  Finally,  we  wish  to  make 


clear  which  hearing  designation  orders 
(HDOs)  will  require  fees  during  this 
transition  period.'  No  hearing  charge  is 
payable  where  the  HDO  designating 
pending  applications  for  comparative 
hearing  is  adopted  by  the  Commission, 
or  the  bureau  acting  on  delegated 
authority,  prior  to  April  1. 1987. 

6.  Because  these  amendments  only 
concern  matters  of  agency  organization 
and  procedure,  compliance  with  the 
notice  and  comment  procedure  of  the 
Administration  Procedure  Acts  is  not 
required.*  Furthermore,  because  these 
are  nonsubstantive  rule  changes,  the 
Administrative  Procedure  Act 
requirement  that  rules  be  published 
thirty  days  before  they  become  effective 
is  inapplicable." 

7.  Since  a  general  notice  of  proposed 
rule  making  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply.  >o 

8.  Accordingly,  //  is  hereby  ordered 
that,  pursuant  to  authority  contained  in 
section  5002(e)  of  Pub.  L.  9^272,  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  and  in 
sections  4(i).  4(j).  8(f),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  154(j),  158(f] 
and  303(r),  Parts  0, 1,  21.  22,  23.  61,  68.  73. 
76,  78,  80.  90,  94,  and  95  of  the 
Commission's  rules  are  amended  as  set 
forth  below.  These  rules  and  regulations 
are  effective  as  of  April  1, 1987  in  order 
for  the  Commission  to  meet  the 
congressional  mandate  to  collect  fees  no 
later  than  April  2, 1987. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions. 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  21 

Communications  common  carriers. 
47  CFR  Part  22 

Communications  common  carriers. 
47  CFR  Part  23 

Communications  common  carriers. 


'  Frequency  coordination  procedures  are  set  out 
in  the  Report  and  Order  at  paragraphs  32-37. 

•  For  example,  the  Commission's  offices  in 
Washington  may  close  earlier  than  5:30,  and 
therefore  be  in  holiday  status,  due  to  snow  storm  or 
other  circumstances.  This  would  not  necessarily 
cause  the  Commission's  offices  in  Gettysburg. 
Columbia.  Pittsburgh,  or  any  of  the  Field  Offices  to 
be  ir  hqliday  status  on  thai  day. 


'  The  types  of  mass  media  hearings  requiring  fees 
are  discussed  in  the  Report  and  Order  at 
paragraphs  137  through  145. 

•5  U.S.C.  5S3(b)(A).  In  addition,  the  underlying 
substantive  decisions  that  necessitate  these 
additional  rule  changes  were  subject  to  notice  and 
comment  procedures.  See.  Notice  of  Proposed  Rule 
Making  in  General  Docket  86-285.  51  FR  25792  (luly 
16. 1986). 

•5  U.S.C.  553(d). 

■°5U.S.C.603and604. 


47  CFR  Part  61 

Tariffs. 
47  CFR  Part  68 

Communications  equipment. 
47  CFR  Part  73 

Radio  broadcasting. 
47  CFR  Part  76 

Cable  television. 
47  CFR  Part  78 

Cable  television  relay  service. 
47  CFR  Part  80 

Radio. 
47  CFR  Part  90 

Common  carriers. 
47  CFR  Part  94 

Operational  fixed  microwave  radio. 
47  CFR  Part  95 

Radio. 

Rule  Amendments 

47  CFR  Parts  0, 1,  21,  22,  23,  61,  68,  73. 
76,  78,  80,  90,  94,  and  95  are  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read: 

Authority:  Sees.  4,  303,  4B  Stat.  1066, 1082 
as  amended;  47  U.S.C.  154,  303  unless 
otherwise  noted.  Implement  5  U.S.C.  552. 
unless  otherwise  noted. 

2.  47  CFR  0.11  is  amended  by  revisinj} 
paragraph  (b)  to  read  as  follows: 

§  0. 1 1    Functions  of  ttie  office. 

*         *         *         *         « 

(b)  The  Secretary  is  the  official 
custodian  of  the  Commission's 
documents  and  shall  have  authority  to 
appoint  deputies  for  purposes  of  custody 
and  certification  of  documents  located 
in  the  Commission's  other  processing 
and  storage  locations. 

3.  47  CFR  0.401  is  revised  in  its 
entirety  to  read  as  follows: 

§  0.401    Location  of  Commission  offices. 

The  Commission  maintains  several 
offices  snd  receipt  locations. 
Applications  and  other  filings  not 
submitted  in  accordance  with  the 
addresses  or  locations  set  forth  below 
will  be  returned  to  the  applicant  without 
processing.  The  appropriate  receipt 
location  for  an  application  or  other 
filing,  consistent  with  one  of  these 
addresses  or  locations, Is  established 
elsevvhere  in  the  rules  for  the  various 
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types  of  submissions  made  to  the 
Commission.  The  pubhc  should  identify 
the  correct  filing  location  by  reference  to 
these  rules. 

(a)  General  correspondence,  as  well 
as  applications  and  hlings  not  requiring 
the  fees  set  forth  at  Part  1.  Subpart  G  of 
the  rules  (or  not  claiming  an  exemption, 
waiver  or  deferral  from  the  fee 
requirement),  should  be  delivered  to  one 
of  the  following  locations. 

(1)  The  main  office  of  the  Commission 
is  located  at  1919  M  Street,  NW.. 
Washington,  DC. 

(i)  Documents  submitted  by  mail  to 
this  office  should  be  addressed  to: 
Federal  Communications  Commission, 
Washington,  DC  20554. 

(ii)  Hand-carried  documents  should  be 
delivered  to  the  Secretary's  Office,  1919 
M  Street,  NW..  Room  222,  Washington, 
DC. 

(2)  The  Commission's  laboratory  is 
located  near  Columbia,  Maryland.  The 
mailing  address  is:  Authorizations  and 
Evaluation  Division,  Federal 
Communications  Commission 
Laboratory,  7435  Oakland  Mills  Road, 
Columbia,  MD  21045. 

(3)  The  Commission  also  maintains 
offices  at  Gettysburg,  PA. 

(i)  The  mailing  address  of  the  Private 
Radio  Bureau  Licensing  Division  is: 
Federal  Communications  Commission, 
Gettysburg,  PA  17326. 

(ii)  The  mailing  address  of  the 
International  Telecommunications 
Section  of  the  Finance  Branch  is: 
Federal  Communications  Commission, 
P.O.  Box  IT-70,  Gettysburg,  PA  17326. 

(4)  The  locations  of  the  field  offices  of 
the  Field  Operations  Bureau  are  listed  in 
§  0.121. 

(b]  Applications  or  filings  requiring 
the  fees  set  forth  at  Part  1,  Subpart  G  of 
the  rules,  or  claiming  an  exemption, 
waiver  or  deferral  from  the  fee 
requirement,  shall  be  delivered  to  the 
addresses  and  locations  set  forth  below 
with  the  appropriate  fees  attached  to  the 
application  or  filing,  unless  otherwise 
directed  by  the  Commission.  In  the  case 
of  any  conflict  between  this  rule  and 
other  rules  establishing  filing  locations 
for  actions  subject  to  a  fee,  this  rule 
shall  govern. 

(1)  Mass  media:  (i)  Applications  and 
filings  submitted  by  mail  shall  be 
addressed  to:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554-1800. 

(ii)  Hand-carried  applications  and 
filings  shall  be  delivered  to  the  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Room  L-18,  Washington, 
DC. 

(2)  Common  carrier:  (i)  Applications 
and  filings  submitted  by  mail  shall  be 
addressed  to:  Federal  Communications 


Commission,  1919  M  Street,  NW., 
Washington,  DC  20554-1600. 

(ii)  Hand-carried  applications  and 
filings  shall  be  delivered  to  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Room  L-18.  Washington. 
DC. 

(3)  Equipment  approval:  (i) 
Applications  and  filings  submitted  by 
mail  shall  be  addressed  to:  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554- 
1300. 

(ii)  Hand-carried  applications  and 
filings  shall  be  delivered  to  the  Federal 
Communications  Commission,  1919  M 
Street.  NW.,  Room  L-18.  Washington. 
DC. 

(4)  Private  radio: 

Note:  Land  mobile  applications  requiring 
frequency  coordination  must  be  submitted  to 
the  appropriate  certified  frequency 
coordinaKor,  not  to  the  addresses  set  forth 
below  (  See  §§  90.127  and  90.175  of  the  rules). 

(i)  Applications  and  filings  submitted 
by  mail  shall  be  addressed  to  one  of  the 
following: 

Land  Transportation  Radio  Service  (FCC 
Form  574  only): 

Federal  Communications  Commission.  Land 
Transportation  Service,  P.O.  Box  360200M, 
Pittsburgh,  PA  15251-6200 

Business  Radio  Service  (FCC  Form  574  only): 

Federal  Communications  Commission, 
Business  Radio  Service,  P.O.  Box  360291M, 
Pittsburgh,  PA  15251-6291 

Other  Industrial  Radio  Services  (FCC  Form 
574  only): 

Federal  Communications  Commission,  Other 
Industrial  Services,  P.O.  Box  360354M, 
Pittsburgh,  PA  15251-6354 

General  Mobile  Radio  Service  (FCC  Form  574 
only): 

Federal  Communications  Commission, 

Genenal  Mobile  Service,  P.O.  Box  300373M, 
Pittsburgh,  PA  15251-6373. 

800  Megahertz  Radio  Service  and  900 
Megahertz  Paging  Radio  Service  (FCC  Form 
574  only): 

Federal  Communications  Commission,  800 
Megahertz  Service,  P.O.  Box  360416M, 
Pittsburgh,  PA  15251-6416 

900  Megahertz  Radio  Service  (FCC  Form  574 
only); 

Federal  Communications  Commission,  900 
Megahertz  Service,  P.O.  Box  360497M, 
Pittsburgh.  PA  15251-6497 

Land  Mobile  Renewal  (FCC  Form  574R  only): 

Federal  Communications  Commission.  574R 
Land  Mobile  Renewal,  P.O.  Box  360559M. 
Pittsburgh,  PA  15251-6559 

405A  Station  Renewal  (FCC  Form  405A  only): 

FederaliCommunications  Commission,  405A 
Station  Renewal,  P.O.  Box  360703M, 
Pittstjurgh,  PA  15251-6703 


Private  Operational  Fixed  Microwave  Service 
(FCC  Form  402  only): 

Federal  Communications  Commission, 
Microwave  Service,  P.O.  Box  3e0850M, 
PitUburgh,  PA  15251-6850 

Private  Operational  Fixed  Microwave  Service 
Renewal  (FCC  Form  402R  only): 

Federal  Comniunications  Commission, 
Microwave  Service  Renewal,  P.O.  Box  | 

371147M,  Pittsburgh.  PA  15251-7147  j 

Aviation  Ground  Service  (FCC  Form  406 
only): 

Federal  Communications  Commission. 
Aviation  Ground  Service,  P.O.  Box 
371632M.  Pittsburgh,  PA  15251-7632 

Aviation  Ground  Renewal  (FCC  Form  405A 
only): 

Federal  Communications  Commission,  405A 
Station  Renewal,  P.O.  Box  360703M, 
Pittsburgh,  PA  15251-6703 

Marine  Coast  Service  (FCC  Form  503  only): 

Federal  Communications  Commission, 
Marine  Coast  Service,  P.O.  Box  371706M. 
Pittsburgh,  PA  15251-7706 

Marine  Coast  Renewals  (FCC  Fonn  405A): 

Federal  Communications  Commission,  405A 
Station  Renewal,  P.O.  Box  360703M, 
Pittsburgh,  PA  15251-6703 

(ii)  Hand-carried  or  couriered 
applications  and  filings  shall  be  | 

delivered  to: 

Federal  Comnunications  Commission,  c/o 
Mellon  Bank.  Three  Mellon  Bank  Center, 
525  William  Penn  Way,  27th  Floor  Room 
153-2713,  Pittsburgh,  PA.  15259 

(Attention:  Wholesale  Lockbox  Shift 

Supervisor) 

Each  application  delivered  in-person 
must  be  in  an  envelope  clearly  marked 
for  the  "Federal  Communications 
Commission"  and  identified  with  the 
appropriate  Post  Office  Box  address. 
Applications  must  be  enclosed  in  a 
separate  envelope  for  each  Post  Office 
Box.  J 

(ill)  Hano-carried  or  couriered 
applications  and  filings  will  be  accepted 
between  9am.  and 3 p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

4.  47  CFR  0.403  is  revised  to  read  as 
follows: 

§0.403    Office  hours. 

The  main  offices  of  the  Commission 
are  open  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  unless  otherwise  stated. 

5.  47  CFR  0.455  is  amended  by  revising 
paragraph  (a](3]  to  read  as  follows: 

§  0.455    Otlwr  locations  at  which  records 
may  be  inspected. 

(a)  *  *  * 

(3)  Applications  for  equipment 
authorization  (type  acceptance,  type 
approval,  certification,  or  advance 
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approval  of  subscription  television 

systems)  following  the  effective  date  of 

the  authorization.  See  §  0.457  (dKl)(ii). 

(Application  files  are  maintained  at  the 

Commission's  laboratory  in  Columbia. 

Mn.) 

•        ♦        •        •        • 

6.  47  CFR  0.482  is  revised  to  read  as 
follows: 

§0.482    AppHcation  for  waiver  of  private 
radio  rules. 

Except  for  waiver  requests  attached 
to  applications  requiring  fees,  requests 
for  waiver  of  the  rules  governing  the 
Private  Radio  Services  shall  be 
submitted  to  the  Commission's  offices  in 
Gettysburg.  Pennsylvania.  Requests  for 
waiver  attached  to  applications 
requiring  fees  must  be  submitted  in 
accordance  with  §  0.401(b)  of  the  rules 
and  requests  for  waiver  attached  to 
applications  requiring  frequency 
coordination  must  first  be  submitted  to 
the  certified  frequency  coordinator  in 
accordance  with  §  1.912(b]  of  the  rules. 
Applicants  submitting  a  request  for 
waiver,  whether  or  not  attached  to  an 
application,  who  require  expeditious 
processing  of  their  request  for  waiver 
shall  clearly  caption  both  the  request  for 
waiver  and  the  envelope  containing  it 
with  the  words  "WAIVER-TIMELY 
ACTION  REQUESTED." 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082. 
as  amended;  47  U.S.C  154.  303;  Implement  5 
U.S.C.  552.  unless  otherwise  noted. 

2.  47  CFR  1.4  is  amended  by  revising 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  1.4    Computation  of  time. 

***** 

(c)  All  petitions,  pleadings,  tariffs,  or 
other  documents  filed  with  the 
Commission  must  be  tendered  for  filing 
in  complete  form  before  5:30  p.m.,  in  the 
Office  of  the  Secretary.  Documents 
requiring  the  fees  set  forth  in  Part  1, 
Subpart  G  of  this  Chapter  must  be 
tendered  for  filing  in  accordance  with 

§  0.401(b)  of  the  rules  prior  to  the 
established  closing  time. 

(d)  For  purposes  of  this  section,  the 
term  "holiday"  shall  include  Saturdays, 
Sundays,  federal  holidays,  and  any 
other  day  on  which  the  apphcable 
Commission  office  closes  prior  to  the 
time  established  by  rule.  The 
determination  of  a  "holiday"  will  apply 
only  to  the  specific  Commission 
location(s]  designated  as  on  "holiday" 
on  that  particular  day.  The  term 
"business  day"  shall  refer  to  all  other 


days,  including  days  when  the 
Commission  opens  later  than  the  time 
specified  in  Rules  §  0.401  and  (  0.403. 

***** 

3.  47  CFR  1.227  is  amended  by  revising 
paragraph  (b)(4)  to  read  as  follows: 

§1.227    Consolidations. 


(b)*  •  * 

(4)  This  paragraph  applies  when 
mutually  exclusive  applications  subject 
to  section  309(b)  of  the  Communications 
Act  are  filed  in  the  Private  Radio 
Services  or  when  there  are  more  such 
applications  for  initial  licenses  than  can 
be  accommodated  on  available 
frequencies.  In  such  cases,  the 
appUcations  either  will  be  consohdated 
for  hearing  or  designated  for  random 
selection  (See  §  1.972)  is  the  later 
application  or  applications  are  received 
by  the  Commission's  offices  in 
Gettysburg,  PA  (or  Pittsburgh,  PA  for 
applications  requiring  the  fees  set  forth 
at  Part  1,  Subpart  G  of  the  rules)  in  a 
condition  acceptable  for  filing  within  30 
days  after  the  release  date  of  public 
notice  listing  the  first  prior  filed 
application  (with  which  subsequent 
applications  are  in  conflict)  as  having 
been  accepted  for  filing  or  within  such 
other  period  as  specified  by  the 
Commission.  An  application  which  is 
substantially  amended  (as  defined  by 
§  1.962(c))  will,  for  the  purpose  of  this 
section,  be  considered  to  be  a  newly 
filed  application  as  of  the  receipt  date  of 
the  amendment. 
***** 

4.  47  CFR  1.742  is  revised  to  read  as 
follows: 

§  1.742    Place  of  filing,  fees,  and  number  of 
coptea. 

Except  as  specified  in  §  22.6  or 
elsewhere  in  this  chapter,  all 
applications  shall  be  tendered  for  filing 
at  the  Commission's  main  office  in 
Washington,  DC.  Hand-delivered 
applications  will  be  dated  by  the 
Secretary  or  Fees  Section  upon  receipt 
(mailed  applications  will  be  dated  by 
the  Mail  Branch  or  Fees  Section)  and 
then  forwarded  to  the  Common  Carrier 
Bureau.  The  number  of  copies  required 
for  each  application  and  the  processing 
fee  (see  Part  1,  Subpart  G)  which  may  be 
required  to  accompany  that  application 
in  order  to  qualify  it  for  processing  are 
set  forth  in  the  rules.  However,  if  an 
application  is  not  of  the  types  covered 
by  this  chapter,  an  original  and  two 
copies  of  each  such  application  shall  be 
submitted. 

5.  47  CFR  1.912  is  amended  by  revising 
paragraphs  (b),  (d),  and  (e)  as  follows: 


§  1 .91 2    Where  apptications  are  to  be  filed. 

*         *         *         •         « 

(b)  All  applications  for  private  land 
mobile  licenses  which  require  both 
frequency  coordination  and  fees  as  set 
forth  at  Part  1.  Subpart  G  of  this  chapter 
shall  first  be  sent  to  the  certified 
coordinator  for  the  radio  service  or 
frequency  group  concenieJ.  After  the 
appropriate  frequency  coordination  and 
attachment  of  the  statutory  fee,  such 
applications  shall  be  forwarded  to  the 
appropriate  address  in  accordance  with 
§  0.401(b)  of  the  rules. 

(1)  All  applications  for  private  land 
mobile  licenses  that  require  frequency 
coordination  but  not  a  fee  shall  be  sent 
to  the  certified  frequency  coordinator  for 
the  radio  service  or  frequency  group 
concerned.  After  appropriate  frequency 
coordination,  such  applications  shall  be 
forwarded  to  the  Federal 
Communications  Commission. 
Gettysburg.  PA  17326. 

(2)  All  applications  for  private  land 
mobile  hcenses  that  require  a  fee  but  not 
frequency  coordination  shall  be  sent  to 
the  appropriate  address  in  accordance 
with  §  0.401(b)  of  tl-ie  rules. 

(3)  All  apphcations  for  private  land 
mobile  licenses  that  do  not  require 
either  frequency  coordination  or  a  fee 
shall  be  sent  to  the  Federal 
Communications  Commission. 
Gettysburg.  PA  17326. 
***** 

(d)  Formal  applications  for  ship 
station  licenses  (FCC  Forms  506  and 
405-B)  shall  be  submitted  to  the 
Commission's  office.  Box  1040, 
Gettysburg,  PA  17326.  Formal 
applications  for  aircraft  station  licenses 
(FCC  Forms  404  and  405-B)  shall  be 
submitted  to  the  Commission's  office. 
Box  1030.  Gettysburg.  PA  1732a 
Applications  for  Maritime  Coast  and 
Aviation  Ground  Stations  requiring  fees 
as  set  forth  at  Part  1,  Subpart  G  of  this 
chapter  must  be  filed  in  accordance  with 
§  0.401(b)  of  the  rules. 

(e)  All  other  applications  that  do  not 
require  fees  shall  be  filed  with  the 
Commission's  offices  in  Gettysburg, 
Pennsylvania  and  shall  be  addressed  to: 
Federal  Communications  Commission, 
Gettysburg,  PA  17326.  Applications 
requiring  fees  as  set  forth  at  Part  1, 
Subpart  G  of  of  this  chapter  must  be 
filed  in  accordance  with  §  0.401(b)  of  the 
rules. 

6.  47  CFR  1.931  ia  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1.931    Requests  for  waiver  of  private 
radio  ruiea. 

(a)  All  requests  for  waiver  of  the  rules 
governing  the  Private  Radio  Services 
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shall  be  submitted  to  the  Commission's 
offices  in  Gettysburg,  Pennsylvania  and 
shall  be  addressed  to:  Federal 
Communications  Commission, 
Gettysburg,  PA  17326.  Requests  for 
waiver  attached  to  applications 
requiring  fees  as  set  forth  at  Part  1, 
Subpart  G  of  this  chapter  must  be  filed 
in  accordance  with  §  0.401(b)  of  the 
rules.  See  also  §  0.482  of  the  rules. 
***** 

7.  47  CFR  1.959  is  revised  to  read  as 
follows: 

§  1.959    Resubmitted  applications. 

Any  application  for  frequencies  below 
470  MHz  which  has  been  returned  to  the 
applicant  for  correction  will  be 
processed  in  its  original  position  in  the 
processing  line  if  it  is  resubmitted  and 
received  by  the  Commission's  offices  in 
Gettysburg,  PA  within  60  days  from  the 
date  on  which  it  was  returned  to  the 
applicant.  Otherwise  it  will  be  treated 
as  a  new  application  and  require  an 
additional  fee  as  set  forth  in  Part  1, 
Subpart  G  of  this  chapter.  An 
application  for  frequencies  above  470 
MHz  which  has  been  returned  to  the 
applicant  will  be  processed  in  its 
original  position  in  the  processing  line  if 
it  is  resubmitted  and  received  by  the 
Commission's  offices  in  Gettysburg,  PA 
within  30  days  (45  days  outside  the 
continental  United  States)  from  the  date 
on  which  it  was  returned  to  the 
applicant.  Otherwise  it  will  be  treated 
as  a  new  application  and  require  an 
additional  fee  as  set  forth  in  Part  1, 
Subpart  G  of  this  chapter. 

8.  47  CFR  1.1109  is  revised  to  read  as 
follows: 

§1.1109    Filing  locations. 

Applications  or  other  filings,  with 
attached  fees,  must  be  submitted  to  the 
locations  and  addresses  set  forth  in 
§  0.401(b)  of  the  Commission's  rules. 
These  materials  must  be  submitted  as 
one  package.  The  Commission  cannot 
take  responsibility  for  matching  forms, 
fees,  or  applications  submitted  at 
different  times  or  locations. 

PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  21 
continues  to  read: 

Authority:  Sees.  4,  303,  48  Stat.  1066.  as 
amended.  1082,  as  amended;  47  U.S.C.  154, 
303. 

2.  47  CFR  21.6  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  21.6    Filing  of  applications,  fees,  and 
number  of  copies. 


(b)  Applications  for  radio  station 
authorikations  shall  be  submitted  for 
filing  to:  Federal  Communications 
CommiBsion.  Washington,  DC  20554. 
Applications  requiring  fees  as  set  forth 
at  Part  1,  Subpart  G  of  this  chapter  must 
be  filed  in  accordance  with  §  0.401(b)  of 
the  rulas. 


PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 1082, 
as  amended  (47  U.S.C.  154  (303),  sec.  553  of 
the  Administrative  Procedure  Act  (5  U.S.C. 
553),  unless  otherwise  noted. 

2.  47  CFR  22.6  is  amended  by  revising 
paragraph  (b)(1)  to  read  as  follows  and 
by  renwving  paragraph  (b)(2): 

§  22.6    Filing  of  applications,  fees,  and 
number  of  copies. 

***** 

(b)(1)  Applications  for  radio  station 
authorizations  shall  be  submitted  for 
filing  to:  Federal  Communications 
Commission,  Washington,  DC  20554. 
Applications  requiring  fees  as  set  forth 
at  Part  1,  Subpart  G  of  this  chapter  must 
be  filed  in  accordance  with  §  0.401(b)  of 
the  rules. 

(2)  [Reserved] 
*«!*** 

PART  23— INTERNATIONAL  FIXED 
PUBLIC  RADIOCOMMUNICATION 
SERVICES 

1.  The  authority  citation  for  Part  23 
continues  to  read: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154.  303.  Interpret  or 
apply  sec.  301,  48  Stat.  1081:  47  U.S.C.  301. 

2.  47  CFR  23.50  is  amended  by  revising 
paraglaph  (b)  to  read  as  follows: 

§  23.50    Place  of  filing  application;  fees  and 
number  of  copies. 
***** 

(b)  Every  application  for  a  radio 
station  authorization  and  all 
correspondence  relating  thereto  shall  be 
submitted  to  the  Commission's  office  at 
Washington,  DC  20554.  Applications 
requiring  fees  as  set  forth  at  Part  1, 
Subpart  G  of  this  chapter  must  be  filed 
in  acoordance  with  §  0.401(b)  of  the 
rules. 


f 


PART  61— TARIFFS 

1.  The  authority  citation  for  Part  61 
contiaues  to  read: 

Authority:  See.  4,  48  Stat.  1066,  as 
amended:  47  U.S.C.  154.  Interpret  or  apply 
see.  203,  48  Stat.  1070;  47  U.S.C.  203. 


2.  47  CFR  61.32  is  revised  to  read  as 
follows: 

§61.32    Method  of  filing  publications.       I 

Publications  sent  for  filing  must  be 
addressed  to  "Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554."  (Tariff 
publications  requiring  fees  as  set  forth 
at  Part  1,  Subpart  G  of  this  chapter  must 
be  filed  in  accordance  with  §  0.401(b)  of 
the  rules.)  Two  copies  of  tariff 
publications  must  be  filed  under  a  letter 
of  transmittal.  The  date  on  which  the 
publication  is  received  by  the  Secretary 
of  the  Commission  or  the  Fees  Section 
(or  the  Mail  Room  where  submitted  by 
mail)  is  considered  the  official  filing 
date.  Simultaneously  with  filing  of  the 
publications  and  by  the  same  means,  the 
issuing  carrier  must  send  a  copy  of  the 
publication,  supporting  information 
specified  in  §  61.38,  and  transmittal 
letter  to  the  commercial  contractor  (at 
its  office  on  Commission  premises)  and 
the  Chief.  Tariff  Review  Branch.  The 
latter  should  be  clearly  labeled  as  the 
"Public  Reference  Copy."  The  copies  of 
supporting  information  required  here  are 
in  addition  to  those  required  by 
§  61.38(c). 

3.  47  CFR  61.153  is  revised  to  read  as 
follows: 

§  61.153    MettK>d  of  filing  applications. 

A  carrier  applying  for  special 
permission  must  submit  two  copies  of 
the  application  (including  illustrative 
tariff  pages,  associated  amendments 
and  exhibits)  to  the  Secretary,  Federal 
Communications  Commission. 
Washington,  DC  20554  (Special 
permission  applications  requiring  fees 
as  set  forth  at  Part  1.  Subpart  G  of  this 
chapter  must  be  filed  in  accordance  with 
§  0.401(b)  of  the  rules).  Simultaneously, 
and  by  the  same  means,  a  carrier  must 
furnish  a  separate  copy  with  all 
attachments  to  the  Chief  Tariff  Review 
Branch.  If  a  carrier  applies  for  special 
permission  to  revise  joint  tariffs,  the 
application  must  state  that  it  is  filed  on 
behalf  of  all  carriers  participating  in  the 
affected  service.  Applications  must  be 
numbered  consecutively  in  a  series 
separate  from  the  FCC  tariff  numbers, 
bear  the  signature  of  the  officer  or  agent 
of  the  carrier,  and  be  in  the  following 
format: 

Application  No 

(Date) . 


Secretary 

Federal  Communications  Commission 

Washington,  DC  20554 

Attention:  Common  Carrier  Bureau  (here 

provide  the  statements  required  by 

5  61.152) 

(Exact  name  of  carrier) 

(Name  of  c^ficer  or  agent] 
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(Title  of  officer  or  agent) — 


PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  Part  68 
continues  to  read: 

Authority:  Sees.  4,  201,  202,  203,  204,  205, 
208.  215,  218,  313,  314.  403.  404.  410,  602.  48 
Stat,  as  amended  1068, 1070, 1071, 1072, 1073. 
1076, 1077, 1087,  1094,  1098, 1102;  47  U.S.C. 
154.  201,  202,  203.  204,  205,  20&  215,  218,  313, 
314,  403.  404.  4ia  602,  unless  otherwise  noted. 

2.  47  CFR  68.200  introductory  text  is 
revised  to  read  as  follows: 

§  6S.200    AppHcation  for  equtpn>cnt 
registrstioa 

An  original  and  two  copies  of  an 
application  for  registration  of  terminal 
equipment  and  protective  circuitry  shall 
be  submitted  on  FCC  Form  730  to  the 
Federal  Communications  Commission. 
Washington,  DC  20554  (Applications 
requiring  fees  as  set  forth  at  Part  1, 
Subpart  G  of  this  chapter  must  be  filed 
in  accordance  with  §  0.401(b)  of  the 
rules).  An  appUcation  for  original 
approval  of  an  equipment  type  directly 
connected  to  the  network  on  May  1, 1976 
may  be  submitted  as  a  short  form 
application  (unless  the  Commission 
specifically  requests  the  filing  of 
complete  information).  All  other 
applications  shall  have  all  questions 
answered  and  include  the  following 
information: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  303. 48  Stat.  1066,  as 
amended.  1062.  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301.  303.  307.  48 
Stat.  1081. 1082,  as  amended.  1083.  as 
amended.  47  U.S.C  301,  303. 307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

2.  47  CFR  73.3512  is  revised  to  read  as 
follows: 

§  73.35 1 2    Where  to  file;  numt>er  of  copies. 

All  applications  for  authorizations 
required  by  §  73.3511  shall  be  filed  at  the 
FCC  in  Washington.  DC  (Applications 
requiring  fees  as  set  forth  at  Part  1, 
Subpart  G  of  this  chapter  must  be  filed 
in  accordance  with  §  0.401(b)  of  the 
rules.)  The  number  of  copies  required  for 
each  application  is  set  forth  in  the  FCC 
Form  which  is  to  be  used  in  filing  such 
application. 


PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read: 

Authority:  Sees.  2.  3.  4.  301.  303.  307.  308. 
309.  48  Stat,  as  amended.  1064, 1065. 1066. 
1081,  1082, 1083, 1064. 1085;  47  U.S.C.  152, 153. 
1454.  301.  303,  307,  308.  309,  unless  otherwise 
noted. 

2. 47  CFR  76.7  is  amended  by  revising 
paragraph  (c)(3)  to  read  as  follows: 

§76.7    Special  relief. 

***** 

(c)  *  *  * 

(3)  An  original  and  two  (2)  copies  of 
the  petition  and  all  subsequent 
pleadings  shall  be  filed.  Special  rehef 
petitions  requiring  fees  as  set  forth  at 
Part  1,  Subpart  G  of  this  chapter  must  be 
filed  in  accordance  with  §  0.401(b)  of  the 
rules. 


PART  76— CABLE  TELEVISION  RELAY 
SERVICE 

1.  The  authority  citation  for  Part  78 
continues  to  read: 

Authority:  Sees.  2,  3. 4.  301.  303.  307.  308. 
309,  48  Stat.,  as  amended,  1064, 1065, 1066, 
1081, 1082, 1083. 1084, 1065;  47  U.S.C.  152, 153, 
1454,  301,  303.  307.  306.  309. 

2.  47  CFR  78.15  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  78. 1 5    Contents  of  applications. 

(a)  Applications  for  authorization  in 
the  Cable  Television  Relay  Service  shall 
be  submitted  on  FCC  Form  327.  and 
shall  contain  the  information  requested 
therein.  Applications  requiring  fees  as 
set  forth  at  Part  1,  Subpart  G  of  this 
chapter  must  be  fded  in  accordance  with 
§  0.401(b)  of  the  rules. 

***** 

3. 47  CFR  78.20  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 


§78.20 
notice. 


Acceptance  of  appHcations;  public 


(a)  Applications  which  are  tendered 
for  filing  in  Washington,  DC,  are  dated 
upon  receipt  and  then  forwarded  to  the 
Mass  Media  Bureau  where  an 
administrative  examination  is  made  to 
ascertain  whether  the  applications  are 
complete.  Applications  found  to  be 
complete  or  substantially  complete,  are 
accepted  for  filing  and  are  given  a  file 
number.  In  case  of  minor  defects  as  to 
completeness,  the  appUcant  will  be 
required  to  supply  the  missing 
information.  Applications  which  are  not 
substantially  complete  will  be  returned 
to  the  applicant.  Applications  requiring 
fees  as  set  forth  at  Part  1.  Subpart  G  of 


this  chapter  must  be  filed  in  accordance 
with  5  0.401(b)  of  the  rules. 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1062. 
as  amended:  47  U.S.C  154.  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat 
1064-1068, 1081-1105,  as  amended:  47  U.S.C 
151-155,  301-609;  3  U.S.T.  3450,  3  U.S.T.  4726, 
12  U.S.T.  2377.  unless  otherwise  noted. 

2.  47  CFR  80.23  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§80.23    Filing  of  i«)plication«. 

•  *  «  •  • 

(c)  Each  application  must  be  filed  with 
the  Federal  Communications 
Commission,  Gettysburg.  PA  17326 
unless  otherwise  noted  on  the 
application  form.  Applications  requiring 
fees  as  set  forth  at  Part  1.  Subpart  G  of 
this  chapter  must  be  filed  in  accordance 
with  §  0.401(b)  of  the  rules. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  90 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat,  as 
amended.  1066, 1082;  47  U.S.C.  154.  303. 
imless  otherwise  noted. 

2.  47  CFR  90.127  is  amended  by 
revising  paragraph  (aj  to  read  as 
follows: 

§90.127    RUng  of  applications. 

(a)  All  applications  for  private  land 
mobile  Ucenses  that  require  both 
frequency  coordination  and  fees  as  set 
forth  at  Part  1,  Subpart  G  of  this  chapter 
shall  first  be  sent  to  the  certified 
coordinator  for  the  radio  service  or 
frequency  group  concerned.  After  the 
appropriate  coordination  and 
attachment  of  the  statutory  fee.  such 
appUcations  shall  be  forwarded  to  the 
appropriate  address  in  accordance  with 
§  0.401(b)  of  the  rules.  A  list  of  the 
certified  frequency  coordinators  may  be 
obtained  from  the  Federal 
Communications  Commission. 
Gettysburg,  PA  17326. 

(1)  All  applications  for  private  land 
mobile  licenses  that  require  frequency 
coordination  but  not  a  fee  shall  be  sent 
to  the  certified  coordinator  for  the  radio 
service  or  frequency  group  concerned. 
After  the  appropriate  coordination,  such 
applications  shall  be  forwarded  to 
Federal  Communications  Commission, 
Gettysburg,  PA  17326. 
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(2]  All  applications  lor  private  land 
mobile  licenses  that  require  a  fee  but  not 
frequency  coordination  shall  be  sent  to 
the  appropriate  address  in  accordance 
with  §  0.401(b)  of  the  rules. 

(3)  All  applications  for  private  land 
mobile  licenses  that  do  not  require 
either  frequency  coordination  or  a  fee 
shall  be  sent  to  the  Federal 
Communications  Commission, 
Gettysburg,  PA  17326. 

***** 

3.  47  CFR  90.135  is  amended  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

§  90. 1 35    Modification  of  license. 

(f)  Any  change  that  requires  a  fee  as 
set  forth  at  Part  1,  Subpart  G  of  this 
chapter  must  be  filed  in  accordance  with 
§  1.912  (b)  or  §  1.912  (b)(2)  of  the  rules. 

4.  47  CFR  90.151  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  90.151    Requests  for  waiver. 

***** 

(d)  Requests  for  waiver  of  the  rules 
not  related  to  a  specific  application  shall 
be  submitted  to  the  Federal 
Communications  Commission, 
Gettysburg,  PA  17326.  (Waiver  requests 
associated  with  and  attached  to  specific 
applications  that  require  a  fee  as  set 
forth  at  Part  1,  Subpart  G  of  this  chapter 
must  be  filed  in  accordance  with 
§  0.401(b)  of  the  rules.  See  also  §  0.482  of 
the  rules.) 

5.  47  CFR  90.354  is  revised  to  read  as 
follows: 

§  90.354    Forms  to  be  used. 

Applications  for  trunked  radio 
facilities  shall  be  submitted  on  FCC 
Forms  574  and  574-A,  and  such 
applications  shall  be  filed  with  the 
Federal  Communications  Commission, 
Gettysburg,  PA  17326,  unless  a  fee  is 
required.  Applications  requiring  a  fee  as 
set  forth  at  Part  1,  Subpart  G  of  this 
chapter  must  be  filed  in  accordance  with 
§  0.401(b)  of  the  rules. 

6.  47  CFR  90.360  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  90.360    Processing  of  appiications. 

•        *        *        •        • 

(b)  All  applications  in  pending  status 
will  be  processed  in  the  order  in  which 
they  are  received,  determined  by  the 
date  on  which  the  application 
acceptable  for  filing  was  received  by  the 
Commission,  in  its  Gettysburg,  PA 


Office,  17326  (or  the  address  set  forth  at 
§  0.401(b)  for  applications  requiring  the 
fees  established  by  Part  1,  Subpart  G  of 
this  chapter). 

(c)  Each  application  will  then  be 
reviewed  to  determine  whether  it  can  be 
granted.  Frequencies  may  be  specified 
by  the  epplicant  pursuant  to  the 
applicable  provisions  of  §  90.621  of  the 
rules  or  the  applicant  may  elect  to  have 
the  CoBimission  select  the  frequencies. 
Frequencies  will  be  selected  in 
accordance  with  the  Commission's 
assignment  policies  and  loading  criteria. 
If  the  application  cannot  be  granted  due 
to  lack  of  available  frequencies  the 
application  will  be  placed  in  queue  on  a 
waiting  list.  Applications  will  be  ranked 
in  two  groups  of  descending  priority. 
The  first  group  will  be  comprised  of  all 
licensees  of  trunked  systems  with  70  or 
more  mobile  units  per  channel.  Only 
those  licensees  whose  systems  are 
licensed  to  at  least  80  mobiles  per 
channel  will  be  assigned  additional 
frequencies.  The  second  group  will  be 
comprised  of  all  other  applicants.  Each 
application  will  be  placed  in  its 
appropriate  group  in  the  order  it  was 
received  at  the  Licensing  Division  in 
Gettysburg,  Pennsylvania  (or  the 
address  set  forth  at  §  0.401(b)  for 
applications  requiring  the  fees 
established  by  Part  1,  Subpart  G  of  this 
chapter).  When  frequencies  become 
available  they  will  be  assigned  to  the 
highest  ranking  applicant  which  is 
eligible  to  use  them  based  on  channel 
loading,  the  site  specified,  the 
Commission's  mileage  separation 
standards,  and  other  applicable 
standards.  Trunked  systems  which  have 
had  authorized  channels  reclaimed  due 
to  failure  to  meet  the  loading 
requirements  in  §  90.366  or  §  90.631  will 
not  be  permitted  on  the  waiting  list  for  a 
period  of  6  months  from  the  date  of  the 
issuance  of  the  superseding  license. 
***** 

7.  47  CFR  90.611  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  90.6 1 1     Processing  of  applications. 

***** 

(b)  All  applications  in  pending  status 
will  be  processed  in  the  order  in  which 
they  are  received,  determined  by  the 
time  and  date  on  which  the  application 
was  received  by  the  Commission  in  its 
Gettysburg,  PA  Office  (or  the  address 
set  forth  at  §  0.401(b)  for  applications 


requiring  the  fees  established  by  Part  1, 
Subpart  G  of  this  chapter. 

***** 

PART  94— PRIVATE  OPERATIONAL 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  Part  94 
continues  to  read: 

Authority:  Sees.  4,  303.  48  Stat.,  as 
amended.  1066, 1082;  47  U.S.C.  154,  303, 
unless  otherwise  noted. 

2.  47  CFR  94.25  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 


§94.25 


Rling  of  applications. 
«        *        * 


(b)  For  applications  requiring  a  fee  as 
set  forth  at  Part  1,  Subpart  G  of  this 
chapter,  the  completed  application 
package  must  be  filed  in  accordance 
with  §  0.401(b)  of  the  rules.  Applications 
not  requiring  a  fee  shall  be  filed  with  the 
Commission's  offices  in  Gettysburg,  PA 
and  shall  be  addressed  to:  Federal 
Communications  Commission, 
Gettysburg  PA  17326. 


PART  95— PERSONAL  RADIO 
SERVICES 

1.  The  authority  citation  continues  to 
read: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 1082, 
as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted. 

2.  47  CFR  95.71  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  95.71    Applying  for  a  new  or  modified 
license. 

(a)  An  entity  (see  §  95.5(a))  applies  for 
a  license  for  a  new  GMRS  system  by 
filling  out  an  application  form,  attaching 
all  additional  information  required,  and 
sending  it  to  the  FCC.  A  licensee  applies 
to  modify  a  license  for  an  existing 
GMRS  system  using  the  same  forms  and 
in  the  same  manner  as  applying  for  a 
new  GMRS  system.  Applications 
requiring  a  fee  as  set  forth  at  Part  1, 
Subpart  C  of  this  chapter  must  be  filed 
in  accordance  with  §  0.401(b). 
Application  not  requiring  a  fee  must  be 
sent  to:  Federal  Communications 
Commission,  Attention:  GMRS, 

Gettysburg,  PA  17326. 

***** 

Federal  Communications  Commission. 
William  |.  IVicarico, 

Secretary. 

[FR  Doc.  87-6894  Filed  3-30-87:  8:45  am) 
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This  section  of  the   FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these   notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  phor  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12pFR  Part  261 

[Docket  No.  R-0S97] 

Rules  Regarding  Availability  of 
Information;  Freedom  of  Information 
Reform  Act 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Board  of  the  Federal 
Reserve  System  ("Board")  proposes  to 
amend  its  Rules  Regarding  Availability 
of  Information  to  implement  the 
Freedom  of  Information  Reform  Act 
("FOI  Reform  Act"),  Pub.  L.  99-570.  by 
revising  the  schedule  of  fees  applicable 
to  requests  for  Board  records  pursuant 
to  the  Freedom  of  Information  Act 
("FOIA"). 

DATE:  Comments  on  this  proposal 
should  be  received  by  April  20, 1987. 
ADDRESS:  Interested  parties  are  invited 
to  submit  written  comments  to  William 
W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20551,  or 
to  deliver  such  comments  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street  NW.  (between 
Constitution  Avenue  and  C  Street  NW.). 
Written  comments  should  refer  to 
Docket  No.  R-0597.  Comments  received 
may  be  inspected  in  Room  B-1122 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  except  as  provided  in  section 
261.6(a)  of  the  Board's  Rules  Regarding 
Availability  of  Information.  (12  CFR 
261.6(a)). 


FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Siciliano,  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law,  Legal  Division 
(202)/452-3920);  Elaine  M.  Boutilier, 
Senior  Attorney,  Legal  Division  (202/ 
452-2418);  or  for  the  hearing  impaired 
only,  Telecommunications  Device  for 
the  Deaf  ("TDD"),  Eamestine  Hill  or 
Dorothea  Thompson  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The  FOI 

Reform  Act  requires  each  agency  to 
"promulgate  regulations,  pursuant  to 
notice  and  receipt  of  public  comment, 
specifying  the  schedule  of  fees 
applicable  to  the  processing  of  requests 
under  the  Freedom  of  Information  Act 
.  .  .".  This  schedule  must  conform  to  the 
guidelines  promulgated  by  the  Office  of 
Management  of  Budget  ("0MB").  OMB 
published  proposed  guidelines  on 
January  16, 1987  (52  FR  1992).  The  fee 
schedule  included  in  this  proposal 
conforms  to  the  proposed  guidelines 
published  by  OMB.  Any  changes  made 
by  OMB  in  its  final  guidelines  will  be 
incorporated  into  the  Board's  final  rule. 

Pursuant  to  the  FOI  Reform  Act  and 
the  proposed  OMB  guidelines,  the 
Secretary  has  set  fees  to  recover  the  full 
direct  costs  incurred  by  the  Board  in 
searching  for.  reviewing,  and  duplicating 
documents  in  response  to  FOIA 
requests.  This  proposal  sets  forth  the 
schedule  of  fees  and  the  procedures  for 
requesting  a  waiver  of  the  fees.  The  fees 
are  set  forth  in  Appendix  A.  In 
compliance  with  the  FOI  Reform  Act, 
requesters  are  classified  into  four 
different  categories  for  fee  assessment 
purposes:  commercial  use  requesters; 
educational  and  noncommercial 
scientific  institutions;  representatives  of 
the  news  media;  and  all  other 
requesters. 

Commercial  use  requesters — A 
commercial  use  request  is  defined  as  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  of  purpose 
that  is  related  to  commerce,  trade  or 


profit  as  these  phrases  are  commonly 
known  or  have  been  interpreted  by  the 
courts  in  the  context  of  the  FOIA.  When 
the  Board  receives  a  request  for 
documents  appearing  to  be  for 
commercial  use.  fees  will  be  assessed 
for  the  total  search  time,  review  time, 
and  all  duplication  of  the  documents. 
Requesters  should  note  that  the  Board 
may  assess  fees  for  the  search  for  and 
review  of  documents  even  if  no 
documents  are  ultimately  released. 

Educational  noncommercial  scientific 
institution  requesters — An  "educational 
institution"  is  defined  as  an  accredited 
institution  of  higher  learning  engaged  in 
scholarly  research.  A  "noncommercial 
scientific  institution"  is  defined  as  an 
independent  non-profit  institution 
whose  purpose  is  to  conduct  scientific 
research.  "The  Board  will  provide 
documents  to  requesters  in  this  category 
for  the  cost  of  duplication  only, 
excluding  charges  for  the  first  100  pages. 
To  be  eligible  for  this  reduction  in  fees, 
the  requester  must  show  that  the  request 
is  being  made  under  the  auspices  of  a 
qualifying  institution  and  that  the 
records  are  not  sought  for  a  commercial 
use,  but  are  in  furtherance  of  scholarly 
or  scientific  research.  To  be  eligible  for 
free  search  time,  the  requester  must 
reasonably  describe  the  records  sought. 

Representatives  of  the  news  media — 
This  term  is  defined  as  any 
representative  of  established  news 
media  outlets,  i.e.,  any  organization  such 
as  a  television  or  radio  station,  or  a 
newspaper  or  magazine  of  general 
circulation,  or  a  person  working  for  an 
organization  which  regularly  publishes 
information  for  dissemination  to  the 
general  public  whether  electronically  or 
in  print.  "Freelance"  journalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  The  Board 
will  provide  documents  to  requesters  in 
this  category  for  the  cost  of  duplication 
only,  excluding  charges  for  the  first  100 
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pages.  To  be  eligible  for  free  search 
time,  the  requester  must  reasonably 
describe  the  records  sought. 

All  other  requesters — The  Board  will 
assess  fees  for  search  and  duplication  to 
all  requesters  who  do  not  fit  in  the 
above  categories,  except  that  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  search  time  will  be 
furnished  without  charge. 

To  prevent  abuse  of  the  provisions 
granting  100  pages  of  duplication  and 
two  hours  of  search  time  free  of  charge, 
this  rule  incorporates  the  proposed  OMB 
guidelines  permitting  aggregation  of 
requests  that  are  reasonably  believed  to 
have  been  broken  down  to  evade  fees. 

Subpart  (g)  provides  that  the  Board 
may  require  advance  payment  of  fees  if 
the  total  fees  are  estimated  to  exceed 
$250,  or  where  a  requester  has 
previously  failed  to  make  timely 
payment  of  fees  due.  This  subpart  also 
incorporates  proposed  OMB  guidelines 
permitting  interest  to  be  charged  on  fees 
over  30  days  past  due  at  the  rate 
prescribed  in  31  U.S.C.  3717  for  an 
outstanding  debt  on  a  U.S.  Government 
claim.  This  rate  is  set  annually  by  the 
Secretary  of  the  Treasury  equal  to  the 
average  12-month  investment  rate  on 
Treasury  tax  and  loan  accounts. 

The  FOI  Reform  Act  requires  that  fees 
shall  be  waived  or  reduced  where  the 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  Subpart  (h)  sets  forth  ^e 
required  contents  of  a  request  for  a 
waiver  or  reduction  of  fees  and  the 
factors  the  Secretary  will  consider  in 
determining  whether  to  grant  the 
request. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.),  the  Board 
certifies  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendment  is  a 
change  to  agency  procedures  and 
practice  and  does  not  have  a  particular 
effect  on  small  entities. 

List  of  Subjects  in  12  CFR  Part  261 

Freedom  of  Information  Act,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  ll(k)  of  the  Federal 
Reserve  Act  (12  U.S.C.  248(k))  to 
delegate  functions  to  members  and 
employees  of  the  Board  and  to  the 


Reserve  Banks,  the  Board  proposes  to 
amend  its  Rules  Regarding  Availability 
of  Information  (12  CFR  261)  as  follows: 

PART  261— [AMENDED] 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Aufjority:  5  U.S.C.  552. 

§261^    [Amended] 

2.  The  Board  proposes  to  amend  Part 
261  by  removing  §  261.4(g)  and  adding 
§  261.8  to  read  as  follows: 

§2613    Fee  schedules;  waiver  of  fees. 

(a)  Fee  schedules.  Records  of  the 
Board  available  for  public  inspection 
and  copying  are  subject  to  a  written 
Schedule  of  Fees  for  search,  review,  and 
duplication.  (See  Appendix  A  for 
Schedule  of  Fees.)  The  fees  set  forth  in 
the  Schedule  of  Fees  reflect  the  direct 
costs!  of  search,  duplication,  and  review, 
and  ftiay  be  adjusted  from  time  to  time 
by  the  Secretary  to  reflect  changes  in 
direct  costs. 

(b)iFees  charged.  The  fees  charged 
only  cover  the  direct  costs  of  search, 
duplication,  or  review. 

(1)  "Direct  costs"  mean  those 
expenditures  which  the  Board  actually 
incuts  in  searching  for  and  duplicating 
(and  in  the  case  of  commercial 
requesters,  reviewing)  documents  to 
respond  to  a  request  made  under  §  261.4 
of  this  part.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  tlje  employee  plus  a  factor  to  cover 
benefits)  and  the  cost  of  operating 
duplicating  machinery.  Not  included  in 
direct  costs  are  overhead  expenses  such 
as  costs  of  space,  and  heating  or  lighting 
the  facility  in  which  the  records  are 
stored. 

(2)  "Duplication"  refers  to  the  process 
of  making  a  copy  of  a  document 
necessary  to  respond  to  a  request  for 
disclosure  of  records  or  for  inspection  of 
original  records  that  contain  exempt 
material  or  that  otherwise  cannot  be 
inspected  directly.  Such  copies  may  take 
the  form  of  paper  copy,  microform, 
audio-visual  materials,  or  machine 
readable  documentation  (e.g.,  magnetic 
tape  or  disk),  among  others. 

(3)  "Review"  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request  to 
determine  whether  any  portion  of  any 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing  any 
documents  for  disclosure,  e.g.,  doing  all 
that  is  necessary  to  excise  them  and 
otherwise  to  prepare  them  for  release. 
Review  does  not  include  time  spent 
resolving  general  legal  or  policy  issues 
reg^ding  the  application  of  exemptions. 


(c)  Commercial  use.  (1)  The  fees  in  the 
Schedule  of  Fees  for  document  search, 
duplication,  and  review  apply  when 
records  are  requested  for  commercial 
use. 

(2)  "Commercial  use  request"  refers  to 
a  request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  is  related  to  commerce,  trade,  or 
profit  as  these  phrases  are  commonly 
known  or  ha^e  been  interpreted  by  the 
courts  in  the  context  of  the  Freedom  of 
Information  Act. 

(3)  In  determining  whether  a  requester 
properly  belongs  in  this  category,  the 
Secretary  shall  look  first  to  the  use  to 
which  a  requester  will  put  the 
documents  requested.  Where  a 
requester  does  not  explain  its  purpose, 
or  where  its  explanation  is  insufficient, 
the  Secretary  may  draw  reasonable 
inferences  from  the  requester's  identity 
and  charge  fees  accordingly.  For 
example,  the  Secretary  may  presume 
that  a  document  request  written  on 
corporate  letterhead  stationery  that 
merely  recites  a  list  of  the  documents 
wanted  is  for  a  commercial  use. 

(d)  Educational,  research,  or  media 
use.  (1)  Only  the  fees  in  the  Schedule  of 
Fees  for  document  duplication  apply 
when  records  are  not  sought  for 
commercial  use  and  the  requester  is  a 
representative  of  the  news  media,  or  an 
educational  or  noncommercial  scientific 
institution,  whose  purpose  is  scholarly 
or  scientific  research.  However,  there  is 
no  charge  for  the  first  one  hundred 
pages  of  duphcation. 

(2)  "Educational  institution"  refers  to 
an  accredited  institution  of  higher 
learning  engaged  in  scholarly  research. 

(3)  "Noncommercial  scientific 
institution"  refers  to  an  independent 
nonprofit  institution  whose  purpose  is  to 
conduct  scientific  research. 

(4)  "Representative  of  the  news 
media"  refers  to  any  representative  of 
established  news  media  outlets,  i.e.,  any 
organization  such  as  a  television  or 
radio  station,  or  a  newspaper  or 
magazine  of  general  circulation,  or 
person  working  for  such  organization 
which  regularly  publishes  information 
for  dissemination  to  the  general  public 
whether  electronically  or  in  print. 
"Freelance"  journalists  may  be  regarded 
as  working  for  a  news  organization  if 
they  can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it. 

(e)  Other  uses.  For  all  other  requests, 
the  fees  In  the  Schedule  of  Fees  for 
document  search  and  duplication  apply. 
However,  there  is  no  charge  for  the  first 
one  hundred  pages  of  duplication  or  the 
first  two  hours  of  search  time. 


-  t 
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(f)  Aggregatea  requests,  il  the  (iii)  Any  contribution  to  an  Duplicate  microfiche,  per 

Secretary  reasonably  believes  that  a  understanding  of  the  subject  by  the  microfiche $    .lo 

requester  or  group  of  requesters  is  general  public  likely  to  result  from  Search  and  review: 

attempting  to  break  a  request  down  into  disclosure:  Clerical  (Grades  FR4-FR7).  hourly 

a  series  of  requests  for  the  purpose  of  (iv)  The  significance  of  that  rate $  8  so 

evading  the  assessment  of  fees,  the  contribution  to  the  public  understanding         Technical  (Grades  rewiili)! 

Secretary  may  aggregate  any  such  of  the  subject;  hourly  rate  $12  80 

requests  accordingly.  (v)  The  nature  of  the  requester's  Management/profe'ssionairhourly 

(g)  Payment  procedures.— {I)  Fee  personal  interest,  if  any,  in  the  rate $25.90 

payment.  The  Secretary  may  assume  disclosure  requested;  and  n .  u     j      j    . 

that  a  person  requesting  records  (vi)  Whether  the  disclosure  would  be  C°'"P"»«^  «««"=»'  «"d  production: 

pursuant  to  section  261.4  of  this  Part  will  primarily  in  the  requester's  commercial  ^°^  ^^^^  request  the  Secretary  will 

pay  the  applicable  fees,  unless  a  request  interest.  separately  determine  the  actual  direct  cost  of 

includes  a  limitation  on  fees  to  be  paid  (2)  Contents  of  request  for  waiver,  the  Providing  the  service,  including  computer 

or  seeks  a  waiver  or  reduction  of  fees  Secretary  will  normally  deny  a  request  ^^^^^  "'"^'  ^^P®  °^  printout  production,  and 

pursuant  to  paragraph  (h)  of  this  section,  for  a  waiver  of  fees  that  does  not  operator  salary. 

(2)/l£/vo/7cepoy/77e77^  [i)  The  include:  Special  services: 
Secretary  may  require  advance  payment          (i)  A  clear  statement  of  the  requester's         The  Secretary  of  the  Board  may  agree  to 

of  any  fee  estimated  to  exceed  $250.  The  interest  in  the  requested  documents;  provide,  and  set  fees  to  recover  the  costs  of. 

Secretary  may  also  require  full  payment  (ii)  The  use  proposed  for  the  special  services  not  covered  by  the  Freedom 

in  advance  where  a  requester  has  documents  and  whether  the  requester  of  Information  Act,  such  as  certifying  records 

previously  failed  to  pay  fees  in  a  timely  will  derive  income  or  other  benefit  from  or  information,  packaging  and  mailing 

fashion.  such  use;  records,  and  sending  records  by  special 

(ii)  For  purposes  of  computing  the  time  (iii)  A  statement  of  how  the  public  will  methods  such  as  express  mail.  The  Secretary 

period  for  responding  to  requests  under  benefit  from  such  use  and  from  the  may  provide  self-service  photocopy  machines 

§  261.4(d)  of  this  part,  the  running  of  the  Board's  release  of  the  requested  and  microfiche  printers  as  a  convenience  to 

time  period  will  begin  only  after  the  documents;  and  requesters  and  set  separate  per-page  fees 

Secretary  receives  the  required  (iv)  If  specialized  use  of  the  reflecting  the  cost  of  operation  and 

payment.  documents  or  information  is  maintenance  of  those  machines. 

(3)  Late  charges.  The  Secretary  may  contemplated,  a  statement  of  the  fee  waivers: 

assess  interest  charges  when  fee  requester's  qualifications  that  are  „         i  r.        j      ■       i     j 

payment  is  not  made  within  30  days  of  relevant  to  the  specialized  use.  ^°'  quahfymg  educa  .onal  and 

the  date  on  which  the  billing  was  sent.  (3)  Burden  of  proof  In  all  cases  the  noncommerc.al  scientific  institution 

Interest  will  be  at  the  rate  prescribed  in  burden  shall  be  on  the  requester  to  ZIZT^7^'TT        of  the  new. 

section  3717  of  Title  31  U.SX:. A.  This  present  evidence  or  information  in  ^vtw  Hn.f  ?oMrJ  fi™Ti'r„r^^^^^^^^^ 

,_    r.   .         ..        Li-Lji.i  _  ir  if  r  r  rcvicw  time,  for  tliB  tirst  100  pages  01 

rate  of  interest  is  published  by  the  support  of  a  request  for  a  waiver  of  fees.  reproduction,  or.  when  the  records  sought  are 

Secretary  of  the  Treasury  before  (4)  Employee  requests.  In  connection  reasonably  described,  for  search  time.  For 

November  1  each  year  and  is  equal  to  with  any  request  by  an  employee.  ^^^„  noncommercial  use  requests  no  fees 

he  average  investment  rate  for  Treasury  former  employee,  or  applicant  for  ^^ji,  be  assessed  for  review  time,  for  the  f.rt.t 

tax  and  loan  accounts  for  the  12-month  employment,  for  records  for  use  in  ^qo  pages  of  reproduction,  or  for  the  first  two 

period  ending  on  September  30  of  each  prosecuting  a  grievance  or  complaint  of  hours  of  search  time  For  requesters 

year.  The  rate  is  effective  on  the  first  discrimination  against  the  Board,  fees  qualifying  for  lOO  free  pages  of  reproduction, 

day  of  the  next  calendar  quarter  after  shall  be  waived  where  the  total  charges  the  fees  for  duplicate  microfiche  will  be 

publication.  (including  charges  for  information  prorated  to  eliminate  the  charge  for  100 

(h)  Waiver  or  reduction  of  fees. — (1)  provided  under  the  Privacy  Act)  are  $50  frames. 

Standards  for  determining  waiver  or  or  less;  but  the  Secretary  may  waive  -ru   n      j     n  ■   *.  n  r      .l  . .  .  • 

reduction.  The  Secretary  or  his  or  her  fees  in  excess  of  the  amount  ^^^  ST    *"""" '" 
designee  shall  grant  a  waiver  or                       (5)  Fees  for  nonproductive  search. 

reduction  of  fees  chargeable  under  Fees  for  record  searches  and  review  "^^  Secretary  of  the  Board  will  also  waive 

paragraph  (b)  of  this  section  where  it  is  may  be  charged  even  if  not  responsive  °^  '^'^^'^^  ^^^*'  "P°"  P''°P^'"  request,  if 

determined  that  disclosure  of  the  documents  are  located  or  if  the  request  disclosure  of  the  information  is  in  the  public 

information  is  in  the  public  interest  is  denied,  particularly  if  the  requester  interest  because  it  is  likely  to  contribute 

because  it  is  lilely  to  contribute  insists  upon  a  search  after  being  significantly  to  public  understanding  of  the 

significantly  to  public  understanding  of  informed  that  it  is  likely  to  be  operations  or  activities  of  the  Board  and  is 

the  operations  or  activities  of  the  Board  nonproductive  or  that  any  records  found  "°'  Pnmanly  in  the  commercial  mterest  of 

and  is  not  primarily  in  the  commercial  are  likely  to  be  exempt  from  disclosure.  '*'^  requester.  A  fee  reduction  is  available  to 

interest  of  the  requester.  The  Secretary  The  Secretary  shall  apply  the  standards  !'"P'°yf'' ■  former  employees,  and  applicants 

or  his  or  her  designee  shall  also  waive  set  out  in  paragraph  (h)  of  this  section  in  ^°'  employment  who  request  records  for  use 

fees  that  are  less  than  the  average  cost  determining  whether  to  waive  or  reduce  '"  Prosecuting  a  grievance  of  complamt  of 

of  collecting  fees.  In  detemining  whether  fees.  discrim.naUon  against  the  Board, 

disclosure  is  in  the  public  interest,  the  Appendix  A  lo  §  261.8— Frvedom  of  ^^  °^^^  °^  '^^  ^"^"^  °^  Governors, 

following  factors  may  be  considered:  Information  Fee  Schedule  effective  March  25. 1987. 

(i)  The  relation  of  the  records  to  the  Duplication:  William  W.  Wiles, 

operations  or  activities  of  the  Board;  Photocopy,  per  standard  page $    .08  Secretary  of  the  Board. 

(11)  The  informative  value  of  the  paper  copies  of  microfiche,  per  (FR  Doc.  87-6960  Filed  3-30-87;  8:45  am] 

information  to  be  discloied;  frame.,.. $    .07  bilumg  cooc  mio-oi-m 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-NM-19-AD] 

Airworthiness  Directives;  Am-Safe, 
Incorporated,  Restraint  System 
Assemblies 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Am-Safe,  Inc.,  restraint 
systems,  which  would  require  inspection 
and  replacement,  if  necessary,  of 
incorrectly  manufactured  lap  belt 
connectors.  This  proposal  is  prompted 
by  a  report  that  some  connectors  were 
installed  which  were  not  manufactured 
to  the  correct  dimensions.  This 
condition,  if  not  corrected,  could  lead  to 
the  inadvertent  unbuckling  of  the 
restraint  system,  with  the  resultant  lack 
of  occupant  restraint  under  either  flight 
loads  or  crash  loads. 
DATE:  Comments  must  be  received  no 
later  than  May  20, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
19-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Am-Safe,  Inc.,  240  North 
48th  Avenue.  Phoenix,  Arizona  85043. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Western  Aircraft 
Certification  Office,  15000  Aviation 
Boulevard,  Hawthorne,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  Eierman,  Aerospace 
Engineer.  Western  Aircraft  Certification 
Office,  ANM-173W,  FAA,  Northwest 
Mountain  Region,  15000  Aviation 
Boulevard,  Hawthorne,  California; 
telephone  (213)  297-1388. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 


communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Dockets  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention;  Airworthiness  Rules  Docket 
No.  87-NM-19-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  FAA  has  recently  received  a 
report  of  a  restraint  system  assembly 
becoming  unlatched  during  flight. 
Investigation  revealed  that,  under  some 
conditions,  the  connector  may  become 
dislodged  from  the  buckle  if  a  side  load 
is  placed  on  the  assembly.  Inspection  of 
the  connector  involved,  and  other 
connectors  from  the  same  lot  number, 
revealed  that  the  connector  dimensions 
were  incorrect.  This  condition,  if  not 
corrected,  could  lead  to  the  inadvertent 
unbuckling  of  a  restraint  system 
assembly,  with  the  resultant  lack  of 
restraint  of  the  occupant  under  either 
flight  loads  or  crash  loads. 

The  FAA  has  reviewed  and  approved 
Am-Safe,  Inc.,  Service  Bulletin  ASOOl, 
dated  November  5, 1986,  which 
describes  how  the  identify  and  replace 
the  connectors  from  the  unsatisfactory 
lot. 

Sinoe  this  condition  is  hkely  to  exist 
on  any  Am-Safe,  Inc.,  restraint  system 
assembly  using  the  incorrectly 
manufactured  lap  belt  connectors,  an 
airworthiness  directive  (AD)  is  proposed 
which  would  require  inspection  and 
replacement  of  the  incorrectly 
manufactured  lap  belt  connectors,  if 
necessary,  in  accordance  with  the 
service  bulletin  previously  mentioned. 

It  is  estimated  that  1250  connectors 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  one-half 
manhour  per  connector  to  inspect, 
remove  and  replace  an  unsatisfactory 
connector,  and  that  the  average  labor 
cost  would  be  $40  per  manhour.  Am- 
Safe,  Inc.,  will  supply  replacement 
connectors  at  no  charge.  Based  on  these 


figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$25,000. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($20).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket 

List  of  Sub]ect8  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
The  Proposed  Amendment  . 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10«(g)  (Revised  Pub.  L.  97-449. 
January  12, 1963);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

AM-SAFE,  Incoiporaled:  Applies  to  Am-Safe. 
Inc.,  occupant  restraint  system 
assemblies,  Part  Numbers  501825-403, 
501907-401,  501907-403,  501907-405, 
502061-401,  502147-401,  and  502147-403. 
(Seat  belt  portion  approved  under 
Technical  Standard  Order  C22f). 
Compliance  required  within  90  days  after 
the  effective  date  of  this  AD,  unless 
previouely  accomplished. 
To  eliminate  restraint  system  connectors 
with  the  incorrect  dimensions,  which  could 
allow  inadvertent  opening  of  occupant 
restraint  system  assembhes,  accomplish  the 
following: 

A.  Inspect  the  affected  restraint  system 
assemblies  in  accordance  with  Am-Safe,  Inc.. 
Service  Bulletin  No.  ASOOl,  dated  November 
5, 1986,  or  later  FAA-approved  revisions,  to 
determine  the  lx>t  number  of  the  connector.  If 
the  connector  is  not  of  Lot  04,  no  further 
action  is  reijuired.  If  the  connector  is  found  to 
be  of  Lot  04,  the  connector  must  be  removed 
and  replaced  with  a  connector  of  a  different 
lot  number  before  further  flight. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
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Western  Aircraft  Certification  OHice,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Am-Safe,  Incorporated.  240 
North  48th  Avenue.  Phoenix.  Arizona 
85043.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  15000 
Aviation  Boulevard.  Hawthorne, 
California. 

Issued  in  Seattle,  Washington,  on  March 
24,  1987. 

Frederick  M.  Ismc, 

Acting  Director.  Northwest  Mountain  Region. 

(FR  Doc.  87-7020  Filed  3-30-87:  &45  am) 

BILUMQ  COOC  4*10- t»4l 


14  CFR  Part  39 

[Docket  No.  e7-NM-t7-ADI 

Airworthiness  Directives;  British 
Aerospace  (BAe)  IModel  BAC  1-11  200 
and  400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemakinfl 
(NHIM). 


SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  BAe  Model 
BAC  1-11  200  and  400  series  airplanes, 
which  currently  requires  repetitive 
inspections  and  repairs,  if  necessary,  of 
the  tailplane  center  section  top  skin 
assembly  for  cracks  in  the  reinforcing 
plate.  Significant  cracks  have  been 
reported  in  the  reinforcing  plate  prior  to 
the  time  an  inspection  is  required  by  the 
existing  AD.  This  action  would  reduce 
the  initial  compliance  time  from  40.000 
to  30,000  landings. 

DATES:  Comments  must  be  received  no 
later  than  May  20, 1987. 
addresses:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-17-AD,  17900  Pacific 
Highway  South,  C-68966.  Seatde. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospae  Inc..  P.O.  Box 
17414.  Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 


Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  ai:guments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-17-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  9816& 

Discussion 

AD  85-12-05,  Amendment  39-5075  (50 
FR  21585;  May  28, 1985),  requires 
inspections  for  cracking  of  the 
horizontal  stabilizer  center  section 
upper  skin  reinforcing  plate  on  BAC  1- 
11  200  and  400  series  airplanes.  The 
inspections  are  required  to  commence 
upon  the  accumulation  of  40,000 
landings.  Recent  inspections  have  found 
cracks  on  stabilizers  on  airplanes  with 
fewer  Uian  40,000  landings.  To  ensure 
the  continued  airworthiness  of  these 
airplanes,  the  manufacturer  revised  BAe 
BAC  1-11  Service  Bulletin  55-A-PM5873 
(Issue  3.  dated  July  1, 1986)  to  specify 
the  initial  inspection  at  30,000  landings. 
In  addition,  repetitive  inspections  are 
now  specified  for  stabilizers  modified  to 
the  PM  1253  standard.  The  United 


Kingdom  Civil  Aviation  Authority 
(CAA)  has  classified  this  issue  as 
mandatory. 

Since  this  condition  may  exist  or 
•  develop  on  airplanes  of  this  type  design 
registered  in  the  U.S.,  the  FAA  is 
proposing  to  supersede  the  existing  AD 
with  a  new  AD  to  require  inspection  and 
repair,  if  necessary,  in  accordance  with 
the  issue  of  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
Impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $7,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  s  signifcant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($100).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

PART  39— [AIMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [ARModMi] 

2.  By  superseding  AD  85-12-05, 
Amendment  39-5075  (50  FR  21585;  May 
28, 1985),  with  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  Model  BAC 
1-11  200  and  400  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  lots  of  the  integrity  of  the 

tailplane  center  section  top  skin  assembly 


due  to  cracks  in  reinforcing  plates, 
accomplish  the  following  prior  to  the 
accumulation  of  30,000  landings  or  within  the 
next  2,000  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later 

A.  Visually  inspect  the  tailplane  center 
section  top  skin  assembly  for  cracks  in  the 
reinforcing  plate  in  accordance  with  the 
accomplishment  instructions  of  British 
Aerospace  BAG  1-11  Service  Bulletin  55-A- 
PM5873,  Issue  3,  dated  July  1. 1986: 

1.  If  no  cracks  are  found,  repeat  the  visual 
inspection  specified  above  at  intervals  not  to 
exceed  7,500  landings; 

2.  If  cracks  are  found,  repair  in  accordance 
with  the  accomplishment  instructions  of  the 
service  bulletin  before  further  flight. 
Reinspect  in  accordance  with  paragraph  2,2 
of  the  service  bulletin. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modirications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace  Inc.,  P.O. 
Box  17414,  Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  supersedes  AD-85-12-05,  Amendment 
39-5075. 

Issued  in  Seattle,  Washington,  on  March 
24, 1987. 

Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
[PR  Doc.  87-7021  Filed  3-30-87;  8:45  am] 
BILUNQ  CODE  4910-13-M 


14CFRPart39 

[Docket  No.  86-NM-199-A0] 

Airworthiness  Directives;  General 
Dynamics  Models  340,  440,  and  C-131 
(Military)  Series  Airplanes,  Including 
Those  Modified  for  Turbopropeller 
Power 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  General  Dynamics  Models  340,  440, 
and  C-131  (Military)  series  airplanes. 


including  turbopropeller  coversions, 
which  would  require  repetitive 
inspections  of  the  main  landing  gear 
drag  strut  pivot  bolt  and  replacement,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  one  fractured  and  several 
cracked  main  landing  gear  drag  strut 
pivot  bolts.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
main  landing  gear  drag  strut  pivot  bolt 
and  collapse  of  the  main  landing  gear, 

DATE:  Comments  must  be  received  no 
later  than  May  20, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration  (FAA), 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-199-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  General  Dynamics,  Convair 
Division.  P.O.  Box  85377,  San  Diego, 
California  92138.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Western  Aircraft  Certification  Office, 
15000  Aviation  Boulevard,  Hawthorne, 
Califomia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  Dirian,  Aerospace  Engineer, 
Western  Aircraft  Certification  Office. 
ANM-172W,  FAA,  Northwest  Mountain 
Region,  15000  Aviation  Boulevard, 
Hawthorne,  California;  telephone  (213) 
297-1167. 

SUPf>LEMENTARY  INFORMATION: 
Conuneots  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administration  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 


Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  8&-NM-199-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  FAA  has  received  a  report  that, 
during  a  walk-around  inspection,  one 
operator  found  a  main  landing  gear  drag 
strut  pivot  bolt  assembly.  Part  Number 
(P/N)  340-5110105  (consisting  of  the  -7 
bolt  and  two  lubrication  fittings), 
protruding  approximately  1.5  inches 
from  the  drag  strut.  The  bolt  had  . 

fractured  at  the  transverse  lubrication      I 
holes.  The  main  landing  gear  would 
have  collapsed  if  this  bolt  had  worked 
its  way  comjdetely  out  of  the  drag  strut. 
Since  then,  operators  have  removed  32 
subject  bolts  from  service  for  inspection. 
Thirteen  of  these  bolts  were  not 
airworthy  due  to  crack  indications 
emanating  from  the  lubrication  holes. 
The  total  time-in-service  for  the  subject 
bolts  cannot  be  determined. 

The  FAA  has  reviewed  and  approved 
General  Dynamics,  Convair  Division, 
Service  Bulletin  640(3400)32-14,  dated 
October  10, 1986,  which  describes  action 
required  to  detect  and  replace  cracked 
or  broken  bolts  and  requires  bolt 
inspection  using  magnetic  particle 
inspection  procedures. 

There  are  General  Dynamics  (GD) 
(Convair)  340  and  440  airplanes  that 
have  been  modified  by  installation  of 
turbopropeller  engines  in  accordance 
with  various  supplemental  type 
certificates.  Unofficial  model  numbers  of 
the  GD  Models  340  and  440  have  been 
adopted  by  the  public  to  denote  the 
particular  engine  installation,  i.e..  Model 
640  denotes  installation  of  Rolls  Royce- 
Dart  engines.  This  AD  would  apply  to 
all  GD  340  and  440  airplanes,  including 
those  modified  with  turbopropeller 
engines. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  airworthiness 
directive  (AD)  is  proposed  which  would 
require  inspection  of  the  main  landing 
gear  drag  strut  pivot  bolt,  and 
replacement,  if  necessary,  in  accordance 
with  the  General  Dynamics  service 
bulletin  previously  mentioned. 

It  is  estimated  that  350  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  16 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
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labor  cost  would  be  $40  per  manhour. 
Two  bolts  are  required  per  airplane; 
each  bolt  is  estimated  to  cost  $600. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  the  U.S.  operator  is 
estimated  to  be  $644,000. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26,  1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  General  Dynamics 
Model  340,  440,  or  C-131  (Military) 
series  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

PART  39— {AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2  By  adding  the  following  new 
airworthiness  directive: 
General  Dynaouct  (Coovair):  Applies  to 
Models  340.  440,  and  C-131  (Military) 
series  airplanes,  including  all  such  model 
airplanes  converted  to  turbopropeller 
power,  equipped  with  main  landing  gear 
drag  strut  pivot  bolt  assembly  Part 
Numbers  (P/N)  340-5110105,  or 
340-5110105-1,  or  34O-5110105-3, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  the  main  landing  gear 
drag  strut  pivot  bolt  and  possible  subsequent 
main  landing  gear  collapse,  within  500  hours 
time-in-service  after  the  effective  date  of  this 
AD,  accomplish  the  following: 

A.  Inspect  the  main  landing  gear  drag  strut 
pivot  bolt  assembly  P/N  340-5110105  or  340- 
5110105-1  or  340-5110105-3.  using  magnetic 
particle  inspection  procedures,  in  accordance 
with  Paragraph  2.,  "Accomplishment 
Instructions"  of  General  Dynamics.  Convair 
Division,  Service  Bulletin  640(3400)32-14, 
dated  October  10, 1986,  or  later  revisions 


approved  by  the  Manager.  Western  Aircraft 
Certification  Office.  Hawthorne,  California. 

1.  If  no  cracks  are  found,  reinstall  the  bolt 
and  repeat  the  bolt  inspection  in  accordance 
with  paragraph  A.,  above,  at  intervals  not  to 
exceed  500  hours  time-in-service  since  last 
bolt  inspection. 

2.  If  any  crack  is  found,  before  further 
flight,  replace  main  landing  gear  drag  strut 
pivot  assembly  with  P/N  340-5110105,  340- 
5110105-1  or  340-5110105-3  or  equivalent 
approved  by  Manager,  Western  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region. 

a.  If  a  new  340-5110105  or  ,^«)-511O105-l 
main  landing  gear  drag  strut  pivot  bolt 
assembly  is  used  as  a  replacement,  repeat  the 
bolt  inspection  in  accordance  with  paragraph 
A.,  above,  within  3.000  hours  time-in-service 
after  bolt  installation  and  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service  since  last  bolt  inspection. 

b.  If  a  new  main  landing  gear  drag  strut 
pivot  boll  assembly  P/N  34O-5110105-3  is 
used  as  a  replacement  part,  repeat  the  bolt 
inspection  in  accordance  with  paragraph  A., 
above,  widiin  aoOO  hours  time-in-service 
after  bolt  installation,  and  thereafter  at 
intervals  not  to  exceed  500  hours  lime-in- 
service  since  last  bolt  inspection. 

B.  Upon  the  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  by  the  Manager,  Western  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD  to 
permit  compliance  at  an  established 
inspection  period  of  that  operator  if  the 
request  contains  substantiating  data  to  justify 
the  change  for  that  operator. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Western  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to  a 
base  to  comply  with  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  the 
General  Dynamics,  Convair  Division.  P.O. 
Box  85377,  San  Diego,  California  92138.  Attn: 
Chief,  Aircraft  Logistical  Support,  Mail  Zone 
92-2920.  These  documents  may  be  examined 
at  the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  FAA.  Western  Aircraft 
Certification  Office,  15000  Aviation 
Boulevard,  Hawthorne,  California. 

Issued  in  Seattle.  Washington,  on  March 
24, 1987. 

Frederick  M.  Isaac. 

Acting  Director,  Northwest  Mountain  Region 
[FR  Doc.  87-7022  Filed  3-30-87;  8:45  am) 

BILLING  COOE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-8-FRL-3177-8) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Revisions  to 
Regulation  No.  3,  Visibility  Protection; 
Colorado 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
approve  a  revision  in  the  Colorado  Air 
Quality  Control  Commission  Regulation 
No.  3,  of  the  Colorado  State 
Implementation  Plan  (SIP)  which  was 
submitted  by  the  Governor  on  May  13. 
1986.  This  revision  adds  New  Source 
Review  (NSR)  visibility  protection  in 
mandatory  Class  I  areas  for  sources 
locating  in  nonattainment  areas. 
Colorado's  Prevention  of  Significant 
Deterioration  (PSD)  regulation 
containing  visibility  protection  for 
mandatory  Class  I  areas  for  sources 
locating  in  attainment  areas  was 
submitted  on  April  12, 1983.  EPA  is 
proposing  to  approve  both  the 
attainment  and  nonattainment  new 
source  review  procedures  for  visibility 
protection  for  source  categories 
regulated  by  the  Colorado  NSR  and  PSD 
regulations,  which  have  previously  been 
approved  by  EPA.  These  regulations  will 
replace  the  Federal  visibility  regulations 
now  in  effect. 

DATES:  Comments  are  due  June  1. 1987. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  between 
8:00  a.m.  and  4K)0  p.m.  Monday  through 
Friday  at  the  following  offices:  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  VIII,  Denver 
Place,  999  18lh  Street,  Denver,  Colorado, 
80202-2405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Wells.  Air  Programs  Branch, 
Environmental  Protection  Agency. 
Denver  Place,  999  18th  Street.  Denver. 
Colorado.  80202-2405,  (303)  293-1773. 
SUPPLEMENTARY  INFORMATION:  Section 
169A  of  the  Clean  Air  Act,  42  U.S.C. 
7491,  requires  visibility  protection  for 
mandatory  Class  I  Federal  areas  where 
EPA  has  determined  that  visibility  is  an 
important  value.  ( 'Mandatory  Class  I 
Federal  areas"  are  certain  national 
parks,  wilderness  areas,  and 
international  parks,  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a),  40  CFR  81.400  through  81.437). 
Section  169A  specifically  requires  EPA 
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to  promulgate  regulations  requiring 
certain  states  to  amend  their  State 
Implementation  Plans  (SIPs)  to  provide 
for  visibility  protection. 

On  December  2. 1980.  EPA 
promulgated  the  required  visibility 
regulations  in  45  FR  80084.  codified  at  40 
CFR  51.300  et  seq.  It  required  the  States 
to  submit  their  revised  SIPs  to  satisfy 
those  provisions  by  September  2. 1981. 
(See  45  FR  80-391 .  codified  in  40  CFR 
51.302(a)(1)).  That  rulemaking  resulted  in 
numerous  parties  seeking  judicial 
review  of  the  visibility  regulations.  In 
March  1981,  the  court  stayed  the 
litigation  pending  EPA  action  on  related 
administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110  of  the  Act  to  promulgate 
visibility  SIPs.  A  negotiated  settlement 
agreement  between  EPA  and  EDF 
required  EPA  to  promulgate  visibility 
SIPs  on  a  specific  schedule.  It  required 
EPA  to  propose  to  incorporate  Federal 
regulations  in  States  where  SIPs  were 
deficient  with  respect  to  the  1980 
visibility  new  source  review  (NSR)  and 
monitoring  regulations,  40  CFT?  51.307 
and  51.305,  respectively.  However,  the 
settlement  allows  a  state  an  opportunity 
to  avoid  Federal  promulgation  if  it 
submits  a  SIP  by  May  6, 1985.  Colorado 
is  one  of  the  states  listed  in  49  FR  42670 
as  having  an  inadequate  NSR  and 
monitoring  plan  for  visibility  protection. 

The  final  promulgation  of  the  Federal 
visibility  regulations  for  all  States 
having  deficient  SIPs  was  effective  on 
July  12, 1985  (49  FR  28544).  Colorado 
was  one  of  the  States  that  did  not  meet 
the  May  6, 1985,  deadline  for  submitting 
a  SIP  containing  visibility  protection. 

On  May  13, 1986,  the  Governor  of 
Colorado  submitted  a  revision  to 
Regulation  3,  which  contains  the  PSD 
and  NSR  Regulations  for  visibility 
protection  of  mandatory  Class  I  areas. 
The  following  areas  in  Colorado  are 
mandatory  Class  I  areas  where  visibility 
is  an  important  value: 

Black  Canyon  of  the  Gunnison  Wilderness 

Eagles  Nest  Wilderness 

Flat  Tops  Wilderness 

Great  Sand  Dunes  Wilderness 

La  Garita  Wilderness 

Maroon  Bells-Snowmass  Wilderness 

Mesa  Verde  National  Park 

Mount  Zirkel  Wilderness 

Rawah  Wilderness 

Rocky  Mountain  National  Park 

Weminuche  Wilderness 

West  Elk  Wilderness 


New  Souroe  Review 

40  CFR  51.307  requires  states  to 
review  new  major  stationary  sources 
and  major  modifications  prior  to 
construction  to  assess  potential  impacts 
on  visibility  in  any  visibility  protection 
area,  regardless  of  the  quality  status  of 
the  area  in  which  the  source  is  located. 
That  is,  sonrces  locating  in  attainment 
areas  and  nonattainment  areas  must 
underdo  viBibility  new  source  review 
(See  40  CFR  51.307(a)  and  (b)(2), 
respective^).  These  requirements 
ensure  that  (1)  the  visibility  impact 
review  is  conducted  in  a  timely  and 
consistent  manner,  (2)  the  reviewing 
authority  considers  any  timely  FLM 
analysis  demonstrating  that  proposed 
source  would  have  an  adverse  impact 
on  visibility,  and  (3)  public  availability 
of  the  pemitting  authority's  conclusion. 

There  are  two  parts  to  visibility  NSR: 
PSD  major  stationary  sources  and  major 
sources  in  nonattainment  areas. 

For  all  major  PSD  stationary  sources: 

(1)  The  State  must  notify  the  FLM  in 
writing  not  more  than  30  days  after 
receiving  a  permit  application  or 
advance  notification  of  application  from 
a  proposed  source  that  may  impact  a 
visibility  protection  area. 

(2)  This  notification  must  take  place  at 
least  60  days  prior  to  the  public  hearing 
on  the  application  and  must  contain  any 
analysis  of  the  potential  impact  of  the 
proposed  source  on  visibility. 

(3)  The  State  must  consider  any 
analysis  concerning  visibility 
impairment  performed  by  the  FLM  and 
received  not  more  than  30  days  after  the 
notification. 

(4)  If  the  State  does  not  concur  with 
the  FLM's  analysis  that  adverse 
visibility  impairment  will  result  from  the 
proposed  source,  the  State  must  provide 
in  its  notice  of  public  hearing  on  the 
application  an  explanation  of  its 
decision  or  give  notice  as  to  where  the 
explanation  can  be  obtained. 

(5)  The  State  must  have  the  ability  to 
require  a  permit  applicant  to  monitor 
visibility  in  or  around  the  visibility 
protection  areas. 

For  major  sources  in  nonattainment 
areas: 

(1)  A  major  source  or  modification 
that  may  impact  a  visibility  protection 
area  must  provide  a  visibility  impact 
analysis. 

(2)  The  State  must  ensure  that  the 
sources'  emissions  are  consistent  with 
the  national  visibility  goal.  The  State 
may  consider  the  cost  of  compliance,  the 
time  for  compliance,  the  energy  and 
non-air  quality  environmental  impacts 
of  compliance,  and  the  useful  life  of  the 
source. 


(3)  The  State  must  follow  the  same 
procedures  outlined  in  the  PSD  items  1-5 
above  in  conducting  nonattainment  area 
visibility  reviews. 

Items  1  through  5  for  major  PSD 
stationary  sources  and  items  1  through  3 
for  major  sources  in  nonattainment 
areas  are  the  procedural  steps  in 
visibility  review  as  defined  in  40  CFR 
52.27(d)  and  52.28(c)  and  (d), 
respectively.  (40  CFR  52.27  and  52.28 
were  proposed  in  49  FR  42670  and 
finalized  in  50  FR  28544.)  i 

The  Colorado  visibility  SIP  has 
incorporated  into  the  NSR  section  its 
existing  permit  requirements  for  any 
source  locating  in  an  attainment  or 
nonattainment  area.  The  Colorado  Air 
Quality  Control  Commission  (AQCC) 
Regulation  No.  3  specifies  the  standard 
requirements  for  any  permit  application 
and  permit  approval. 

Section  XVI.  of  Colorado  Regulation 
No.  3  requires  any  emission  permit 
applicant  to  demonstrate  that  emissions 
from  the  proposed  source  will  not 
adversely  impact  visibility  in  a  Class  I 
area.  The  demonstration  must  be 
reviewed  by  the  Federal  Land  Manager    , 
(FLM),  and  any  determination  by  the 
FLM  must  be  considered  by  the 
Colorado  Air  Pollution  Control  Division  , 
in  its  decision  to  grant  or  deny  the 
permit.  The  permit  will  be  denied  for 
sources  proven  to  cause  a  potential 
impact. 

"The  SIP  commits  to  the  notification 
time  frame  requirements  to  the  FLM. 
Section  XIV.A.  allows  the  Air  Pollution 
Control  Division  or  the  Air  Quality 
Hearings  Board  (if  applicable)  to 
determine  independently  if  there  is  an 
adverse  impact  to  visibility  in  Class  I 
areas,  if  the  FLM  fails  to  make  such 
determination  or  such  determination  is 
in  error.  The  Division  commits  to 
provide  an  explanation  of  its  decision 
should  it  disagree  with  the  FLM's 
assessment  on  a  proposed  source's 
impact  on  visibility  and  to  give  notice  as 
to  where  that  explanation  can  be 
obtained. 

FLM  Coordination 

Under  section  165(d)  of  the  Clean  Air 
Act,  the  FLM  is  given  an  affirmative 
responsibility  to  protect  air  quality 
related  values,  including  visibility,  in 
lands  within  a  Class  I  area.  The 
visibility  regulations  allow  the  FLM  the 
opportunity  to  identify  visibility  i 

impairment  and  to  identify  elements  for 
inclusion  in  monitoring  strategies.  The 
FLM  must  maintain  these  areas 
consistent  with  congressional  land  use 
goals. 

The  State  of  Colorado  has  accorded 
the  FLM  (through  the  National  Park 
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Service  (NPS))  opportunities  to 
participate  and  comment  on  its  visibility 
SIP  and  regulations.  Comments  by  the 
NPS  were  considered  and  incorporated 
where  applicable.  The  State  has 
committed  in  the  SIP  to  consult 
continually  with  the  FLM  on  the  review 
and  implementation  of  the  visibility 
program.  Further,  the  State  recognizes 
the  expertise  of  the  FLM  (i.e..  the  NPS) 
in  monitoring  and  new  source 
applicability  analyses  for  visibility  and 
has  agreed  to  notify  the  FLM  of  any 
advance  notification  or  early 
consultation  with  a  major  new  or 
modifying  source  prior  to  the  submission 
of  the  permit  application. 

Colorado's  PSD  Regulation,  submitted 
on  April  18, 1983,  contains  visibility 
protection  from  sources  locating  in 
attainment  areas.  EPA  is  proposing  to 
approve  both  the  attainment  and 
nonattainment  NSR  procedures  for 
visibility  protection  for  source 
categories  regulated  by  the  Colorado 
PSD  and  NSR  regulations  which  have 
previously  been  approved  by  EPA. 
However,  as  described  below, 
Colorado's  NSR  and  PSD  Regulations 
have  been  disapproved  for  certain 
sources.  The  EPA  promulgated  visibility 
regulations  will  remain  in  effect  for 
these  sources. 

On  April  30, 1981,  EPA  approved 
Colorado's  New  Source  Review 
Regulations  for  nonattainment  areas  (40 
FR  21180),  except  for  the  following 
portions: 

.   (1)  Section  lV.D.2(b)(ii)(G).  which 
exempts  from  "major  modification"  a 
change  of  an  existing  oil-fired  or  gas- 
fired  boiler  to  the  use  of  a  coal/oil 
mixture,  shale  oil,  or  coal-derived  fuels, 
provided  that  such  change  would  not 
interfere  with  reasonable  further 
progress  toward  attainment  of  any 
National  Ambient  Air  Quality  Standard. 

(2)  Section  IV.D.2.{b)(iii).  "major 
modification"  and  the  definition  of 
"major  stationary  source"  in  the 
Common  Provisions  Regulation  that 
provides  that  fugitive  emissions  of 
particulate  matter  from  any  of  the  26 
listed  source  categories  will  be  excluded 
in  determining  whether  the  source  is 
major,  even  though  quantifiable,  if  the 
owner  or  operator  of  the  source 
demonstrates  to  the  satisfaction  of  the 
Colorado  Air  Pollution  Control  Division 
that  such  emissions  are  of  a  size  and 
substance  that  will  not  adversely  affect 
public  health  or  welfare. 

(3)  Section  IV.H.6..  that  allows  the 
Division  to  grant  an  applicant  a  period 
of  greater  than  six  months  to  bring  a 
source  into  compliance. 

(4)  Regulation  No.  3  did  not  include  a 
provision  for  "reconstruction",  and 


certain  fugitive  emissions  may  escape 
review  since  they  were  not  included  in 
Colorado  Regulations  No.  6  and  No.  8, 
but  were  regulated  under  Federal  New 
Source  Performance  Standards  or 
National  Emission  Standards  for 
Hazardous  Pollutants.  Any  source  which 
escapes  review  because  of  these 
deficiencies  in  Regulation  No.  3  will  be 
subject  to  federal  enforcement  actions. 
The  proposed  visibility  protection 
requirements  relating  to  those 
disapproved  portions  of  the  Colorado 
NSR  are  not  effective  with  this  action. 
Likewise.  Colorado's  Prevention  of 
Significant  Deterioration  (PSD) 
regulation  was  approved  on  September 
2, 1986,  except  for  the  following 
portions: 

(1)  The  following  industrial  source 
categories: 

Kraft  Pulp  Mills 

Primary  Zinc  Smelters 

Primary  Aluminum  Ore  Reduction  Plants 

Primary  Copper  Smelters 

Municipal  Incinerators  (capable  of  charging 

more  than  250  tons  of  refuse  per  day) 
Hydrofluoric.  Sulfuric,  and  Nitric  Acid  Plants 
Phosphate  Rock  Processing  Plants 
Sulfur  Recovery  Plants 
Carbon  Black  Plants  (Furnace  Process) 

Primary  Lead  Smelters 

Secondary  Metal  Production  Plants 
Chemical  Process  Plants 
Taconite  Ore  Processing  Plants 
Glass  Fiber  Processing  Plants 
Charcoal  Production  Plants 

(2)  Sources  that  would  avoid  any 
Federal  PSD  requirements  due  to 
exemptions  in  the  Colorado  PSD 
Regulation  relating  to  fugitive  emissions. 

(3)  Sources  that  would  not  need  a 
Colorado  permit  due  to  an  exemption  for 
modification  of  oil  or  gas  boilers  to  bum 
coal,  shale  oil,  or  coal-derived  fuels 
(Regulation  3.I.B.2.c.viii). 

(4)  Sources  that  would  be  exempted 
from  a  Colorado  permit  due  to  the  State 
definition  of  Stationary  Source 
(Common  Provisions  Regulation)  which 
reads  "except  those  properties  which 
are  or  will  be  used  only  for  right-of-way. 
transmissions,  gathering,  transportation, 
communication,  pipeline,  or  similar 
purposes  shall  not  be  considered 
contiguous  or  adjacent." 

(5)  Sources  that  would  avoid 
compliance  with  their  permits  due  to 
that  portion  of  Regulation  3.IV.H.4 
allowing  an  administrative  compliance 
waiver  for  as  long  as  six  months  to  a 
new  source  which  violates  a  term  of  its 
permit. 

(6)  Sources  that  would  receive  a 
Colorado  permit  based  upon  the 
provision  covering  Time  Constraints  on 
Division  Action  found  in  Regulation 


3.IV.F.  The  proposed  visibility 
protection  regulation  will  not  be  in 
effect  for  the  disapproved  sources  listed 
above. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
amendments  to  Colorado's  Regulation 
No.  3  as  they  apply  to  New  Source 
Review  for  visibility  protection  and  to 
remove  federally  promulgated  visibility 
new  source  regulations  in  Colorado, 
except  as  they  apply  to  categories  of 
sources  for  which  the  Colorado  NSR  and 
PSD  regulations  have  been  disapproved. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  December  18, 1986. 
John  G.  Welles, 

Regional  Administrator. 

[PR  Doc.  87-«985  Filed  3-30-87;  8:45  amj 

BtLUNG  CODE  SS«0-5(MI 

40  CFR  Part  52 

(A-5-FRL-3177-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  a  site-specific  revision  to  the 
ozone  portion  of  the  Ohio  State 
Implementation  Plan  (SIP)  for  the  Huffy 
Corporation  Bicycle  Assembly  Plant 
(Huffy  Corporation)  in  Celina,  Ohio.  The 
proposed  revision  would  exempt  the 
spray  coating  lines  at  the  Huffy 
Corporation  from  the  requirements 
contained  in  Ohio  Administrative  Code 
(OAC)  Rule  3745-21-09(U)(l)  of  the  Ohio 
ozone  SIP.  USEPA's  action  is  based 
upon  an  April  9, 1986,  revision  request 
that  was  submitted  by  the  State. 

date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  April  30, 1987. 

addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Debra  Marcantonio,  at  (312) 
886-6088,  before  visiting  the  Region  V 
office). 


nu^. 
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U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago, 
Illinois  60604 

Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  361 
East  Broad  Street,  Columbus,  Ohio 
43216 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5  AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 

FOR  FURTHEH  mFORMATION  CONTACT: 

Debra  Marcantonio,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-6088. 

SUPPLEMENTARY  INFORMATION:  On  April 
9, 1986,  the  Ohio  Environmental 
F*rotection  Agency  (OEPA)  submitted,  as 
a  revision  to  its  ozone  SIP,  a  request  to 
exempt  the  Huffy  Corporation  Bicycle 
Assembly  Plant  in  Celina,  Ohio  from  the 
requirements  contained  in  Ohio 
Administrative  Code  (OAC)  Rule  3745- 
21-09(U)(1)  of  the  Ohio  ozone  SIP.  The 
current  rule  requires  Huffy  Corporation 
to  comply  by  meeting  emission  limits 
between  3.5  and  4.3  pounds  of  volatile 
organic  compound  (VOC)  per  gallon  of 
coating,  excluding  water  (depending 
upon  the  coating  used).  The  request  for  a 
revision  was  submitted  in  the  form  of  a 
change  to  Ohio's  VOC  rules.  OAC  Rule 
3745-21-(U)(2)(j)  contains  this 
exemption  for  Huffy  Corporation.  This 
revision  became  effective  in  the  State  of 
Ohio  on  May  9, 1986 

USEPA  approved  the  Ohio's  VOC 
rules  as  part  of  the  ozone  SIP  as  meeting 
the  reasonably  available  control 
technology  (RACT)  Part  D  requirements 
of  the  Clean  Air  Act  on  October  31, 1980 
(45  FR  72122),  and  June  29, 1982  (47  FR 
28097).  Although  RACT  VOC  regulations 
are  required  by  Part  D  in  all  ozone 
nonattainment  areas,  Ohio's  rules  are 
applicable  to  both  attainment  and 
nonattainment  areas.  Therefore,  the 
State  is  now  requesting  that  USEPA 
approve  this  relaxation  for  the  Huffy 
Corporation  because  it  is  located  in  an 
attain-area  (Mercer  County),  and  RACT- 
level  control  is  not  required  by  the 
Clean  Air  Act  in  ^uch  areas. 


AirQuaUty 

The  Huffy  Corporation  is  located  in 
Mercer  County,  which  is  a  rural 
attainment  area  for  ozone.  In  1982  OEPA 
monitored  the  ambient  ozone 
concentration  in  Mercer  County.  No 
exceedances  of  the  ozone  standard  were 
observed. 

Because  Mercer  county  has  always 
been  classified  as  attainment  for  ozone 
USEPA  can  approve  a  relaxation  from 
RACT  for  sources  in  that  area  so  long  as 
it  can  be  demonstrated  that  such 
relaxation  will  not  jeopardize  continued 
attainment.  This  relaxation  will  not 
result  in  any  increase  in  actual 
emissions  from  the  Huffy  facility. 
Consequently,  it  will  no  interfere  with 
continued  maintenance  of  the  ozone 
standard 

This  rulemaking  relaxes  a  stationary 
source  reasonably  available  control 
technology  (RACT)  emission  limitation 
in  an  area  that  has  always  been 
designated  as  attainment/unclassifiable 
for  ozone.  Originally,  this  RACT 
limitation  was  imposed  by  the  State,  not 
to  satisfy  an  ozone  nonattainment  SIP 
planning  requirement,  but  rather  to 
allow  tl^  State  to  have  an 
accommodative  SIP.  The  original 
principle  of  this  accommodative  ozone 
SIP  for  areas  classified  as  attainment/ 
unclassifiable  was  to  require  RACT- 
level  controls  on  existing  sources  in  lieu 
of  requiting  new  major  sources  of  VOC 
to  do  preconstruction  monitoring.  This 
monitorfaig  would  normally  be  required 
of  new  major  sources  in  attainment/ 
unclassifiable  areas  under  USEPA's 
prevention  of  significant  deterioration 
regulations.  The  rationale  behind  this 
tradeoff  is  that  the  "extra"  emission 
reductions  obtained  from  these 
additional  RACT  controls  would  be  able 
to  accommodate  new  source  growth  in 
these  attainment/unclassifiable  areas. 
Therefore,  this  action,  when 
promulgated,  will  cancel  the 
accommodative  SIP  for  Mercer  County. 
This  means  that  all  new  major  VOC 
sources  and  major  modifications  in  this 
county  must  comply  with  all  the  PSD 
monitoang  requirements.  Because  this 
portion  of  the  State's  accommodative 
SIP  never  had  any  effect  relative  to  any 
designated  ozone  nonattainment  area 
SIP,  the  RACT  relaxation  in  this  notice 
will  also  have  no  effect  on 
nonattainment  areas.  All  sources 
wishing  to  locate  in  nonattainment  areas 


must  comply  with  tfte  State's  federally 
approved  Part  D  new  source  review 
program.        '  ' 


Technical  Feasibility 

Huff  indicated  that  it  experimented 
with  water  based  coating,  but  such 
coating  did  not  meet  the  company's 
specificaticm  for  color  and  durability. 
Powder  and  high  solid  coatings  were 
rejected  by  the  company  because  they 
require  diffenent  set  of  application 
equipment  and  spray  booths,  the 
turnaround  time  for  color  changes  takes 
longer,  and  the  quaHty  of  the  coatings 
does  not  meet  the  company's 
specification. 

Cost-effectiveness  ratios  based  on  the 
data  submitted  are  within  the  range 
which  USEPA's  Control  Techniques 
Guideline  document  for  this  source 
category  indicates  is  cost-effective  for 
spray  coating  of  miscellaneous  metal 
parts  and  products  Therefore,  USEPA 
considers  the  existing  emission 
limitations  to  represent  RACT  for  this 
sources.  USEPA  does  not  require  this 
source  to  meet  RACT  because  it  is 
located  on  an  attainment  area. 

Proposed  Action 

USEPA  is  proposing  to  approve  this  . 
SIP  revision  for  the  following  reasons: 
(1)  The  Huffy  Corporation  is  in  Mercer 
County,  which  is  a  rural  attainment  area 
for  ozone.  The  Clean  Air  Act  does  not 
require  RACT  level  VOC  control  in 
attainment  areas;  and 

(2)  Approval  of  this  proposed  SIP 
revision  will  not  increase  the  historical 
VOC  emission  level  from  this  source. 
Therefore,  it  will  not  interfere  with  the 
attainment  and  maintenance  of  the 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  in  Mercer  County. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  the 
Executive  Order  12291. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  September  17,  1986. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

[FR  Doc.  87-8889  Filed  3-30-67;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
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authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

National  Advisory  Committee  for 
Tobacco  Inspection  Services;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
1)  announcement  is  made  of  the 
following  Committee  meeting: 

Name:  National  Advisory  Committee 
for  Tobacco  Inspection  Services. 

Date:  April  21, 1987. 

Time:  1  p.m. 

Place:  U.S.  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Tobacco 
Division,  Training  Laboratory,  Room 
402,  333  Waller  Avenue,  Lexington. 
Kentucky  40504. 

Purpose:  To  review  various 
regulations  issued  pursuant  to  the 
Tobacco  Inspection  Act  (7  U.S.C.  511  et 
seq.),  to  hear  persons,  who  have  asked 
to  address  the  Committee  and  who  have 
been  scheduled  to  do  so,  and  to  discuss 
the  level  of  tobacco  inspection  and 
related  services.  In  particular,  the 
Committee  will  address  the  pairing  or 
grouping  of  hurley  markets  and  the 
distribution  of  the  graders  among 
markets  for  the  1987-88  selling  season. 

The  meeting  is  open  to  the  public. 
Public  participation  will  be  limited  to 
written  statements  submitted  before  or 
at  the  meeting  unless  otherwise 
requested  by  the  Committee 
chairperson.  Persons,  other  than 
members,  who  wish  to  address  the 
Committee  at  the  meeting  should 
contact  Lioniel  Edwards,  Director, 
Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  300  12th  Street  SW., 
Washington,  DC  20250,  (202)  447-2567. 
prior  to  the  meeting. 

Dated:  March  23. 1987. 
J.  Patrick  Boyle. 
Administrator. 
[FR  Doc.  87-6994  Filed  3-30-87  8:45  am| 

BtLUNO  CODE  3410-02-M 


Cooperative  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board, 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463,  86  Stat.  770-776).  the  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
announces  the  following  meeting: 

Name:  National  Agricultural  Research 
and  Extension  Users  Advisory  Board 

Date:  May  6-8. 1987 

Time:  8:00  a.m.-5:30  p.m..  May  6-8, 
1987 

Place:  Iowa  State  University,  Ames. 
Iowa;  Thompson  Farm,  Boone,  Iowa; 
National  Animal  Disease  Center,  Ames, 
Iowa;  Pioneer  Hi-Bred  International, 
Inc.,  Johnston,  Iowa. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
and  site  visits  as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  The  Board  will  be  reviewing 
agricultural  research  and  extension 
programs  at  ISU,  low-input  farming  at 
Thompson  Farms,  animal  disease 
research  at  NADC,  and  biotechnology 
research  at  Pioneer  HI-Bred. 

Contact  Person  for  Agenda  and  More 
Information:  Marshall  Tarkington, 
Executive  Secretary,  National 
Agricultural  Research  and  Extension 
Users  Advisory  Board;  Room  316-A. 
Administration  Building,  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250;  telephone  (202)  447-3684. 

Done  in  Washington,  D.C,  this  20th  day  of 
March  1987. 

)ohn  Patrick  )ordan. 

Administrator,  Cooperative  State  Research 
Service. 

(FR  Doc.  87-6995  Filed  3-30-87;  8:45  am] 
BILUNG  CODE  341(M>2-M 


Food  and  Nutrition  Service 

Food  Stamp  Program;  Striker 
Provisions 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

action:  Notice. 

summary:  By  order  dated  December  22, 
1986,  Judge  Louis  Oberdorfer  of  the 
United  States  District  Court  for  the 


District  of  Columbia  has  enjoined  the 
Secretary  of  Agriculture  from  enforcing 
the  striker  provisions  in  section  (6)(d)(3) 
of  the  Food  Stamp  Act  of  1977,  as 
amended,  (7  U.S.C.  s2015(d)(3))  and 
§  273.1(g)  of  the  Food  Stamp  Program 
regulations  (7  CFR  s273.1(g))  for  all 
United  Auto  Worker  (UAW)  and  United 
Mine  Workers  of  America  (UMWA)- 
represented  strikers  and  their 
households. 

DATES:  By  order  of  the  court,  this  notice 
is  effective  January  2, 1987.  State 
agencies  must  implement  the  provisions 
of  this  notice  retroactive  to  January  2. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Pinto,  Supervisor, 
Certification  Policy  and  Quality  Control 
Section,  Eligibility  and  Monitoring 
Branch,  Program  Development  Division, 
Family  Nutrition  Programs,  Food  and 
Nutrition  Service,  USDA,  Alexandria. 
Virginia  22302  (703)(765-3471). 

SUPPLEMENTARY  INFORMATION:  State 
agencies  must  implement  this  action  on 
January  2. 1987  by  order  of  the  U.S. 
District  Court  of  the  District  of 
Columbia.  The  Court  further  ordered  the 
Department  to  publish  the  provisions  of 
the  court  order  as  a  notice  in  the  Federal 
Register. 

Classtflcation 

Executive  Order  12991 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  Secretay's 
Memorandum  1512-1.  This  action  will 
not  have  significant  adverse  effects 
upon  competition,  employment, 
investment,  productivity,  innovation,  or 
upon  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  the  Department  has 
classified  this  action  as  "not  major." 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  Rule 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 


BEST  COPY  AVAILABLE 
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Regulatory  riexiDuuy  /\ci 

S.  Anna  Kondratas,  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  State  welfare  agencies  are 
affected  to  the  extent  that  they  must 
implement  the  provisions  described  in 
this  action.  Potentially  eligible  and 
currently  participating  households  are 
affected  to  the  extent  that  they  contain  a 
member  who  is  on  strike  and  who  is 
represented  by  either  UAW  or  UMWA. 
Some  currendy  ineligible  households 
may  become  eligible  for  program 
benefits.  Other  households  could  receive 
increased  benefits. 

Paperwork  Reduction  Act 

The  Department  is  in  the  process  of 
obtaining  approval  from  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (40 
U.S.C.  3507)  for  the  reporting 
requirements  contained  in  this  notice. 
State  agencies  in  states  where  there  is  a 
UAW  or  UMWA-represented  strike  will 
be  required  to  report  monthly  on  the 
amount  of  benefits  issued  to  the  affected 
strikers  and  their  households  to  which 
they  would  not  be  entitled  absent  the 
court  order. 

Background 

Judge  Louis  Oberdorfer  of  the  U.S. 
District  Court  for  the  District  of 
Columbia,  in  the  case  of  International 
Union.  United  Automobile.  Aerospace, 
and  Agricultural  Implement  Workers  of 
America.  United  Auto  Workers  (UAW) 
and  United  Mine  Workers  of  America 
(UMWA).  etal.  v.  Richard  A.  Lyng. 
Secretary.  U.S.  Department  of 
Agriculture.  Civil  Action  No.  84-3303, 
has  enjoined  the  Secretary  from 
enforcing  the  striker  provisions  in 
section  (6)(d)(3)  of  the  Food  Stamp  Act 
of  1977,  as  amended,  and  §  272.1(g)  of 
the  Food  Stamp  regulations  for  all  UAW 
and  UMWA-represented  strikers  and 
their  households.  The  injunction  is 
effective  January  2. 1987.  In  order  to  be 
eligible  for  benefits,  affected  households 
must  apply  for  benefits  on  or  after 
January  2, 1967.  For  those  households 
which  apply  after  January  2, 1987, 
benefits  must  begin  with  the  date  of 
application.  Benefits  must  be  based  on 
the  household's  curreirt,  not  pre-strike, 
income.  This  court  order  applies  only  to 
strikers  represented  by  UAW  or 
UMWA.  The  statutory  and  regulatory 
striker  provisions  cited  above  continue 
to  apply  to  all  strikers  represented  by 
other  unions  and  their  households. 
The  United  States  is  considering 
appeal  of  the  court's  order.  The  UAW 


and  UMWA  have  posted  a  bond  to 
reimburse  the  Secretary  the  value  of 
benefits  issued  to  their  members 
pursuant  to  this  court  order  pending  a 
decision  on  appeal.  If  the  government 
prevails  on  appeal,  the  bond  will  be 
used  to  reimburse  the  value  of  benefits 
issued  as  a  result  of  the  court's  order.  In 
order  to  monitor  the  amount  of  benefit* 
issued  pursuant  to  the  court  order.  State 
agencies  are  required  to  maintain 
records  on  ftie  amount  of  benefits  issued 
to  the  affected  striker  households  and 
the  amount  of  benefits  which  would 
have  been  issued  to  such  households  if 
the  provisions  of  §  273.1(g)  of  the  Food 
Stamp  regulations  had  been  applied. 
Certificatioa  offices  mast  to  do  two 
benefit  calculations  for  each  affected 
househcdd  it\  order  to  determine  the 
amount  of  benefits  being  given  to  each 
striker  houaehold  to  which  it  would  not 
be  entitled  absent  the  court  order. 
Reports  of  amounts  of  benefits  issued 
under  the  court's  order  must  be  provided 
by  each  State  agency  to  FNS  on  a 
monthly  basis,  instructions  on  bow 
these  reports  should  be  submitted  wiM 
be  issued  separately  by  FNS  to  the  State 
agencies. 

The  court  required  that  its  order  be 
published  as  part  of  this  notice. 
Accordingly,  the  court  order  follows: 

United  States  District  Court  for  the  District  of 
Columbia 

(Civil  Action  No.  84-3303] 

IntematioMal  Union,  United  Automobile, 
Aerospace  at)d  Agricultural  Implement 
Workers  of  America.  UAW,  et  al,  Plaintiffs, 
V.  Richard  A.  Lyng,  Secretary,  U.S. 
Department  of  Agriculture,  I)efendant:  Order 
Granting  Interim  Relief 

Upon  motion  of  the  plaintiffs'  pursuant  to 
Rule  59(e)  aad  the  defendant's  response 
thereto,  and  for  reasons  stated  in  the 
accompanying  Memorandum  Re  Relief 
Pending  A^jpeal,  it  is  this  22d  day  of 
December.  1986,  hereby 

Ordered:  #iat,  for  the  purpose  of 
effectuating  relief  pending  appeal,  a  class 
(narrower  than  that  certified  in  a 
Memorandutn  and  Order  Certifying  Class, 
filed  this  date)  is  certiried  and  defined  as 
follows: 

All  UAW  and  UMWA-represented  strikers 
and  their  honaeholds  who  are  otherwise 
eligible  for  Pood  Stamps  but  for  the 
application  of  the  striker  disqualification  of 
the  Food  Stamp  Act  (7  U.S.C.  2015(d)(3)  and 
its  implementing  regulations  and  who  file 
applications  for  Food  Stamps  as  provided  in 
this  Order. 

And  it  is  further 

Ordered:  that  the  defendant  Secretary  off 
Agriculture  is  enjoined,  pending  further 
orders  of  this  Court  or  the  Supreme  Court, 
from  enforcing  the  provisions  of  7  U.S.C. 
2015(d)(3)  and  its  implementing  regulations  to 
disqualify  class  members  from  participant  in 
the  Food  Stamp  program  when  they  are 


determined  by  a  State  or  local  Food  Stamp 
agency  to  meet  the  other  eligibiHty 
requirements  of  the  Food  S(amp  Act,  7  U.S.C. 
2011  et  seq..  and  its  implementing  regulations: 
and  it  is  further 

Ordered:  that  the  retroactive  payment  of 
Food  Stamps  to  class  members  prior  to  the 
date  on  which  apptications  are  first  taken 
pursuant  to  ^s  Order  is  stayed  pending  the 
outcome  of  the  defendant's  appeal  and 
further  orders  of  this  Court;  and  it  is  further 

Ordered-  that  the  defendant  Secretary  wiU 
notify  the  appropriate  State  Food  Stamp 
agencies  as  soon  as  practicable  that  they  and 
their  sobordtnate  local  agencies  are  required 
to  accept  and  process  the  applications  of  the 
members  of  the  plaintiff  class  and  promptly 
to  determine  their  eligibility  for  Food  Stamps 
beginning  with  the  date  cf  their  appUcation 
(but  in  no  event,  prior  to  January  2, 1987)  and 
for  each  subseqvait  month  for  which  their 
respective  applications  for  Food  Stamps  are 
filed;  and  ft  is  farfcer 

Ordered:  that  the  defendant  Secretary  wfM 
reimburse  State  and  local  Food  Stamp 
agencies  for  the  administrative  costs 
associated  with  these  payments  as  provided 
by  7  U.S.C.  2025.  Such  reimbursements  shall 
be  handled  in  the  same  fashion  as  they  are 
normally  handled  under  the  Food  Stamp  Act 
and  its  implementing  regulations:  and  it  is 
further 

Ordered:  that  the  defendant  Secretary  wUl. 
at  the  earliest  practicable  date,  publish 
appropriate  notice  in  the  Federal  Re^ster  for, 
among  others,  the  relevant  Federal.  State, 
and  local  Food  Stamp  agencies,  including  in 
that  notice  a  copy  of  this  Order  and  it  is 
further 

Ordered:  that  the  plaintiff  shall,  within 
seven  (7)  business  days  of  the  date  of  this 
Order,  furnish  surety  or  corporate  bonds 
totalling  $400,000,  which  bond  the  Court  finds 
to  be  a  sufficient  amount  at  this  time  to 
protect  the  defendant's  costs  of  Food  Stamps 
(other  than  admiBistrative  costs)  incurred 
pursuant  to  this  Order  and  subject  to  future 
adjustments  in  an  amount  as  agreed  to  by  tite 
parties  or  ordered  by  this  Court.  Such  bond 
shall  be  due  and  payable  to  the  defendant  in 
the  event  that  this  Court's  order  of  November 
14, 1986  is  reversed  on  appeal,  and 
defendant's  role  recourse  for  satisfaction  of     I 
any  additional  costs  of  Food  Stamps  paid        I 
under  this  Order  shall  t>e  against  the  plaintiff 
unions  without  recourse  to  recoupment  for 
collection  action  directed  to  individual  class 
members:  and  it  is  further 

Ordered:  that  the  parties  will  work  to 
resolve  all  questions  of  comphance  with  this 
Order  in  good  fahh  and  will  not  resort  to 
formal  enforcement  proceedings  in  this  Court 
without  first  providing  twenty-one  (21)  days 
written  notice  of  the  specific  compliance 
problem  to  the  opposing  party;  and  it  is 
further 

Ordered:  that  the  defendant  Secretary  will 
give  twenty-one  (21)  days  written  notice  to 
the  plaintiffs  of  any  intent  to  adjust  the 
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amount  of  bond,  before  moving  this  Court  for 
any  such  adjustment. 

December  22, 1986. 
Signed  by: 
Louis  Oberdorfer, 
Uniled  States  District  Judge. 

Implenaentation 

As  stated  above,  this  court  order  is 
effective  retroactive  to  January  2, 1987. 
State  agencies  were  notified  of  the 
provisions  of  this  court  order  by  means 
of  a  telegram  issued  on  December  31, 
1986. 

S.  Anna  Kondratas, 

Acting  Administrator.  Food  and  Nutrition 
Service. 

|FR  Doc.  87-6993  Filed  3-30-87:  8:45  am] 

BILLING  CODE  3410-30-M 


Forest  Service 

Rocky  Mountain  Region;  Revision  of 
Procedures;  Rental  Fees;  Electronic 
Sites 

agency:  USDA.  Forest  Service. 
action:  Notice  of  Revision  of 
Procedures  governing  determination  of 
rental  fees  for  most  electronic  sites  and 
request  for  public  comment. 


summary:  The  Regional  Forester  of  the 
Rocky  Mountain  Region  is  revising 
procedures  governing  determination  of 
rental  fees  for  most  electronic  uses.  We 
welcome  your  comments  on  the 
following  proposed  fee  schedule: 

DATE:  Comments  must  be  in  writing  and 
received  on  or  before  June  1, 1987. 

ADDRESS:  Mail  your  comments  to  Gary 
E.  Cargill,  Regional  Forester,  Rocky 
Mountain  Region,  USDA  Forest  Service, 
11177  W.  Eighth  Avenue,  Lakewood,  CO 
80225. 

SUPPLEMENTARY  INFORMATION:  Forest 
Officers  in  the  Rocky  Mountain  Region 
administer  approximately  150  electronic 
sites  in  Kansas.  Nebraska,  South 
Dakota,  Wyoming  and  Colorado. 

Currently  fees  are  based  upon  0.2 
percent  of  the  permit  holders  total 
investment  in  facilities  and  equipment 
and  5  percent  of  the  rental  income  from 
building  tenants  and/or  equipment  users 
served  by  the  holder. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) 
requires  that  fees  be  based  upon  the  fair 
market  value  of  the  rights  and  privileges 
authorized  as  determined  by  appraisal 
or  other  sound  business  management 
principles. 

At  the  discretion  of  the  Regional 
Forester,  fees  for  most  electronic  uses 


will  be  based  upon  a  Regional  fee 
schedule  developed  as  a  result  of 
appraisal.  This  fee  schedule  will  be 
updated  annually  by  application  of  the 
Urban  Consumer  Price  liidex  and  every 
five  (5)  years  by  application  of  new 
market  data.  Fees  for  existing  electronic 
use  authorizations  will  be  adjusted  at 
the  beginning  of  the  1988  payment  year. 

This  Notice  and  a  copy  of  the  fee 
schedule  will  be  mailed  to  all  entities 
currently  authorized  to  use  National 
Forest  System  lands  for  an  electronic 
purpose.  The  final  schedule  will  be 
published  no  sooner  than  60  days  after 
publication  of  this  notice. 

Proposed  Electroaic  Use  Fee  Schedule — 
the  Rocky  Mountain  Region,  USDA, 
Forest  Service 


Uwcalegay 


Fair 


Television  and  Radio  Broadcast 

Corrwnercial  Communications  _ _ _ _ 

Common  Carrier  Mcrowave  Ratay _ 

Cable  TV  and  Radio- TV  Tran^alor 

Induslnal  and  GovemmsrMal  Uicrooave  or  Radn 

Repeater _ 

"asawe  KMcrwwfe  Heftoclof 


S2.000 

1.400 
1.S00 
1.000 

1.000 
500 


Television  and  radio  broadcast  use 

This  use  group  broadcasts  audio  and/ 
or  video  signals  for  general  public 
reception.  User  revenues  are  generally 
derived  from  commercial  advertising, 
but  may  also  come  from  contributions 
and  subscriptions.  Broadcast  areas  often 
overlap  state  boundaries. 

Commercial  communications  use 

This  use  group  includes  operators  who 
provide  equipment  and  service  and 
allow  third  party  use  on  a  contract  basis 
to  users  who  are  not  required  to  hold 
additional  authorizations  from  the 
Forest  Service  and  who  may  or  may  not 
hold  an  FCC  license  or  necessary 
frequency  authorization. 

Common  carrier  microwave  relay  use 

This  group  typically  includes  longline 
carriers  who  relay  intra  and  interstate 
telephone,  television,  information,  and 
data  transmissions  using  point  to  point 
microwave  networks  or  systems.  These 
users  are  regulated  by  state  public 
utility  commissions  and  must  provide 
service  to  any  consumer  with  the  ability 
to  pay. 

CA  TV  receiver  and  radio-  TV  translator 
use 

This  use  group  includes  cable  TV 
head-end  antenna  or  satellite  dish 
receivers  and  low  watt  FM  translator 
uses.  Users  typically  receive  a  signal 
and  rebroadcast  it  on  a  different 


frequency  to  a  receiver  that  could  not 
receive  the  original  broadcast. 

Industrial  and  governmental  microwave 
or  radio  repeater  use 

This  group  includes  private,  corporate, 
or  governmental  entities  who  are  not  in 
the  communications  business,  but  who 
have  their  own  internal 
telecommunications  systems  or 
networks.  Users  in  this  group  include 
pipeline  and  power  companies, 
railroads,  logging  companies,  ranch 
owners  or  managers,  and  land  and 
resource  management  agencies  or  firms. 
Facilities  generally  include  microwave 
relay  and/or  mobile  two-way  radio 
repeaters.  These  internal 
communications  systems  constitute  an 
operating  expense  and  generally 
contribute  to  revenue  very  indirectly. 
Need  for  the  internal  communication 
capability  is  sometimes  safety  related. 
The  communication  service  is  not  sold 
and  is  limited  to  the  user. 

Passive  microwave  reflector  use 

Microwave  reflectors  include  various 
types  of  nonpowered  reflector  devices 
used  to  bend  or  ricochet  electronic 
signals  between  active  relay  stations  or 
between  an  active  relay  station  and 
terminal.  The  reflector  requires  point-to- 
point  line-of-site  with  the  cormecting 
relay  stations  but  does  not  require 
electric  power.  Maintenance  is  minimal 
and  reflectors  seldom  require  visitation. 

FOR  FURTHER  INFORMATION  COMTACT: 

Eugene  Ecker  (303)  236-9512.  P.O.  Box 

25127,  Lakewood,  CO  80225. 

S.H.  Hanks, 

Deputy  Regional  Forester. 

|FR  Doa  87-6957  Filed  3-3(>-87;  &45  am] 

BILUNG  CODE  3410-11-M 


Soil  Conservation  Service 

Pasture  Creek  Watershed,  MT; 
Environmental  Impact  Statement 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Pasture  Creek  Watershed,  McCone 
County,  Montana. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Glen  H.  Loomis.  Slate  Conservationist, 
Soil  Conservation  Service,  10  East 
Babcock,  Bozeman.  Montana  59715, 
telephone  (406)  587-6813. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  Indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Glen  H.  Loomis,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
agricultural  flood  prevention.  The 
planned  works  of  improvement  include 
a  12-foot  high  diversion  dam,  1,400  feet 
of  bypass  channel,  and  a  pipe  drop 
structure  to  control  flooding  on  a  1,160 
acre,  100-year  Hood  plain. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  evaluation  are  on  file 
and  may  be  reviewed  by  contacting 
Wallace  A.  jolly. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Dated:  March  20, 1987.     . 
Glen  H.  Loomis, 
State  Conservationist. 
|FR  Doc.  87-6958  Filed  3-30-87;  8:45  am] 
WLLINO  CODE  3410- 1»-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  3471 

Resolution  and  Order  Approving  the 
Application  of  the  Illinois  International 
Port  District,  for  Three  Special- 
Purpose  Subzones  In  the  Chicago 
Customs  Port  of  Entry  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 


Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  Jie  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders; 

After  consideration  of  the  application  of 
the  Illinois  International  Port  District,  grantee 
of  FTZ  22.  filed  with  the  Foreign-Trade  Zones 
Board  (the  Board)  on  December  20, 1985, 
requesting  special-purpose  subzone  status  for 
three  sugat-product  processing  plants  of 
Power  Packaging.  Inc.  (PPI)  in  the  Chicago. 
Illinois  ar^.  adjacent  to  the  Chicago 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act,  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  ki  the  public  interest  if  approval  is 
subject  to  certain  conditions,  approves  the 
applicatioii  for  two  years  from  the 
commencement  of  subzone  operations 
subject  to  the  following  conditions: 

(1)  Authority  for  the  subzone  may  be 
extended  «fter  a  review  by  the  Board; 

(2)  Power  Packaging  must  elect  domestic  or 
privileged  foreign  status,  as  appropriate,  with 
respect  to  foreign  sugar  that  is  used  to 
manufacture  products  that  are  not  covered  by 
U.S.  sugar  program  import  quotas  as 
designated  in  Presidential  Proclamation  5294, 
as  revised  in  Presidential  Proclamation  5340 
(TSUS  No8.  958.16,  958.17,  and  958.18); 

(3)  Because  of  the  special  circumstances  of 
this  case,  this  action  will  not  be  considered  a 
precedent  for  other  FTZ  Board  actions 
involving  sugar  or  sugar-containing  products. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  to  Establish  Foreign- 
Trade  Subzones  in  Du  Page  and  Kane 
Counties.  IL.  Adjacent  to  the  Chicago 
Customa  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  it  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 


Whereas,  the  Illinois  International 
Port  District,  formerly  the  Chicago 
Regional  Port  District,  grantee  of 
Foreign-Trade  Zone  No.  22,  has  made 
application  (filed  December  20, 1985, 
Docket  45-85,  51  FR  774)  in  due  and 
proper  form  to  the  Board  for  authority  to 
establish  special-purpose  subzones  at 
the  three  food  processing  plants  of 
Power  Packaging,  Inc.,  located  at  sites  in 
Du  Page  and  Kane  Counties,  Illinois, 
adjacent  to  the  Chicago  Customs  port  of 
entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  would  be  satisfied  if 
approval  is  given  subject  to  the 
conditions  stated  in  the  resolution 
accompanying  this  action; 

Now,  therefore,  in  accordance  with 
the  application  filed  December  20, 1985. 
the  Board  hereby  authorizes  the 
establishment  of  subzones  at  three 
plants  of  Power  Packaging,  Inc.,  in  the 
Chicago  area,  designated  on  the  records 
of  the  Board  as  Foreign-Trade  Subzone 
Nos.  22C,  22D,  and  22E  at  the  locations 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanyii^  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regulations,  and  those  stated  in 
the  resolution  accompanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations: 

Activation  of  the  subzones  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal.  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzones  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzones,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 


signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  DC,  this 
23rd  day  of  March  1987  pursuant  to 
Order  of  the  Board. 
Paul  Freedenberg, 

Assistant  Secretary  of  Commerce  for  Trade 
Administration.  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
lohn ).  DaPonte,  ]t^ 
Executive  Secretary. 

[FR  Doc.  87-6977  Filed  3-30-87;  8:45  amj 

BILUNQ  CODE  3S10-OS-M 


[Ord«r  No.  346] 

Resolution  and  Order  Approving  the 
Application  of  the  Foreign-Trade  Zone 
of  Wisconsin,  Ltd.,  for  a  Special- 
Purpose  Subzone  in  Milwaukee,  Wl 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Foreign-Trade  Zone  of  Wisconsin,  Ltd., 
grantee  of  FTZ  41,  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  March  29. 
1985.  requesting  special-purpose  subzone 
status  for  the  chocolate  manufacturing  plant 
of  Ambrosia  Chocolate  Company  in 
Milwaukee.  Wisconsin,  within  the  Milwaukee 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act,  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest  if  approval  is 
subject  to  certain  conditions,  approves  the 
application  for  two  years  from  the 
commencement  of  subzone  operations 
subject  to  the  following  conditions: 

(1)  Authority  for  the  subzone  may  be 
extended  after  a  review  by  the  Board; 

(2)  Ambrosia  must  elect  domestic  or 
privileged  foreign  status,  as  appropriate,  with 
respect  to  foreign  sugar  that  is  used  to 
manufacture  products  that  are  not  covered  by 
U.S.  sugar  program  import  quotas  as 
designated  in  Presidential  Proclamation  5294. 
as  revised  in  Presidential  Proclamation  5340 
(TSUS  Nos.  958.16.  958.17.  and  958.18); 

(3)  Because  of  the  special  circumstances  of 
this  case,  this  action  will  not  be  considered  a 
precedent  for  other  FTZ  Board  actions 
involving  sugar  or  sugar-containing  products. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 
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Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  in  Milwaukee, 
WI 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C.  81a-81u]  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Foreign-Trade  Zone  of 
Wisconsin.  Ltd.,  grantee  of  Foreign- 
Trade  Zone  No.  41,  has  made 
application  (filed  March  29. 1985,  Docket 
6-85.  50  FR  16118)  in  due  and  proper 
form  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  chocolate  products  manufacturing 
plant  of  Ambrosia  Chocolate  Company 
in  Milwaukee.  Wisconsin; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied  if 
approval  is  given  subject  to  the 
conditions  stated  in  the  resolution 
accompanying  this  action; 

Now.  therefore,  in  accordance  with 
the  application  filed  March  29, 1985,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  plant 
of  Ambrosia  Chocolate  Company, 
Milwaukee,  designated  on  the  records  of 
the  Board  as  Foreign-Trade  Subzone  No. 
4lF  at  the  location  mentioned  above  and 
more  particularly  described  on  the  maps 
and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  the  regulations,  and  those 
stated  in  the  resolution  accompanying 
this  action,  and  also  to  the  following 
express  conditions  and  limitations; 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 


access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  heTeto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  DC,  this 
23rd  day  of  March  1987  pursuant  to 
Order  of  the  Board. 
Paul  Freedenberg. 

Assistant  Secretary  of  Commerce  for  Trade 
Administration.  Chairman.  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
lohn  ].  DaPoDte.  ]r^ 

Executive  Secretary. 

[FR  Doc.  87-6978  Filed  3-30-87;  8:45  am) 

BILUNG  CODE  SSW-OS-M 


International  Trade  Administration 

Short  Supply  Review  on  Certain  Semi- 
Finished  Steel  Slabs;  Request  for 
Comments 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  the  U.S.- 
Mexico Understanding  Concerning 
Trade  in  Certain  Steel  Products,  the 
U.S. -Brazil  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  and  the 
U.S.-Korea  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  with 
respect  to  certain  low  carbon  semi- 
finished steel  slabs. 

DATE:  Comments  must  be  submitted  on 

or  before  April  10, 1987. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico.  Acting 
Director,  Office  of  Agreements 
Compliance,  Import  Administration,  U.S. 
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Department  of  Commerce,  14th  Street 
and  Constitution  Ave.,  NW., 
Washington,  DC  20230,  Room  3099. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  14fh  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230. 
Room  3099,  (202)  377-0159. 
SUPPLEMENTAL  INFORMATION:  Article  8 
of  the  U.S. -EC  Arrangement,  the  U.S.- 
Mexico Understanding,  the  U.S.-Brazil 
Arrangement,  and  the  U.S.-Repubiic  of 
Korea  Arrangement  Concerning  Trade 
in  Certain  Steel  Products  provides  that  if 
the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  .  .  .  ." 

We  have  received  a  short  supply 
request  for  low  carbon  (AISI  grades 
1006, 1008.  and  1010)  semi-finished  steel 
slabs,  ranging  from  6  to  6.750  inches  in 
thickness,  and  ranging  from  35  to  53 
inches  in  width,  for  use  in  producing 
hot-rolled  and  cold-rolled  sheet  and 
strip,  and  galvanized  sheet  and  strip. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  from  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099  at  the  above  address. 

Dated:  March  19. 1987. 

Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  87-6979  Filed  3-30-87;  8:45  am] 

BILUNC  CODE  351(M»-M 


Georgia  Institute  of  Technology  et  al., 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 


Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington, 
DC. 

Docket  No.:  86-333.  Applicant: 
Georgia  Institute  of  Technology, 
Atlanta,  GA  30322.  Instrument:  Mass 
Spectrometer,  Model  MM7070S  with 
Accessories.  Manufacturer;  VG 
Analytical,  United  Kingdom.  Intended 
Use:  See  notice  at  51  FR  37623,  October 
23, 1986.  Reasons  for  This  Decision:  The 
foreign  instrument  provides  a  resolution 
of  50  000  ClO%  valley),  a  moving  belt 
liquid  chromatograph  interface  and  an 
alternating  FAB  probe.  Advice 
Submitted  By;  National  Institutes  of 
Health,  January  15, 1987. 

Docket  No.:  87-002.  Applicant: 
University  of  Hawaii,  Honolulu,  HI 
96822.  Instrument:  Mass  Spectrometer. 
Model  VG  70-SE  with  Accessories. 
Manufacturer:  VG  Instruments  Inc., 
United  Kingdom.  Intended  Use:  See 
notice  at  51  FR  40243,  November  5, 1986. 
Reasons  for  This  Decision:  The  foreign 
instrument  provides  resolution  to  50  000 
(10%  valley),  scan  speeds  to  0.1  seconds 
per  decade,  and  an  alternating  FAB 
probe.  Advice  Submitted  By:  National 
Institutes  of  Health,  February  17, 1987. 

Docket  No.:  87-016.  Applicant; 
University  of  California,  Berkeley,  CA 
94720.  Instrument:  Electronic  Visual 
Display  Unit  with  Raster  Rotation. 
Manufacturer;  Joyce  Electronics,  United 
Kingdom.  Intended  Use:  See  notice  at  51 
FR  41379..  November  14, 1986.  Reasons 
for  This  Decision;  The  foreign 
instrument  provides  a  luminance  of  500 
candelas  per  square  meter,  and  raster 
rotation  through  360  degrees.  Advice 
Submitted  By:  National  Institutes  of 
Health,  February  17, 1987. 

Docket  No.:  87-028.  Applicant: 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899.  Instrument; 
Surface  Forces  Apparatus,  Model  Mk  II 
with  Accessories.  Manufacturer; 
Anutech  Pty.,  Ltd.,  Australia.  Intended 
Use:  See  notice  at  51  FR  42126, 
November  21. 1986.  Reasons  for  This 
Decision:  The  foreign  instrument  can 
measure  forces  between  surfaces  with  a 
sensitivity  of  10.0  nanonewtons  and  a 
distance  resolution  of  about  0.1 
nanometers.  Advice  Submitted  By: 
National  Institutes  of  Health,  February 
17, 1987. 

Docket  No.:  87-037.  Applicant: 
University  of  Arizona,  Tucson,  AZ 
8572^1.  Instrument:  GC/Mass 
Spectrometer,  Model  MAT-90. 
Manufacturer:  Finnigan  MAT,  West 
Germany.  Intended  Use:  See  notice  at  51 
FR  44651,  December  11, 1986.  Reasons 


for  This  Decision:  The  foreign 
instrument  provides  resolution  to  50  000 
(10%  valley),  scan  speed  to  0.1  seconds 
per  decade,  and  capability  for  GC 
operation  in  the  chemical  ionization  (CI) 
mode  at  normal  pressures.  Advice 
Submitted  By:  National  Institutes  of 
Health,  February  17, 1987. 

Docket  No.:  87-047.  Applicant: 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899.  Instrument; 
High  Temperature  Microhardness 
Tester,  Model  QM.  Manufacturer:  Nikon, 
Japan.  Intended  Use:  See  notice  at  51  FR 
44825,  December  12, 1986.  Reasons  for 
This  Decision:  The  foreign  instrument 
can  test  the  hardness  of  ceramics  from 
room  temperature  to  over  1400  degree 
centigrade  in  vacuum  or  selected  (e.g. 
inert)  atmosphere.  Advice  Submitted  By; 
National  Institutes  of  Health,  February 
17, 1987. 
Comments,  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

The  National  Institutes  of  Health  and 
National  Bureau  of  Standards  advise  in 
the  respectively  cited  memoranda  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments.  I 

Frank  W.  Creeli 

Director.  Statutory  Import  Programs  Staff. 

[FR  Doc  87-7038  Filed  3-30-87:  8:45  am) 

BILUNG  CODE  3S10-OS-4I 


Masters,  Mates,  and  Pilots  MATES 
Program;  Rescission  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

The  denial  of  the  application  for  duty- 
free entry  of  a  scientific  instrument  in 
Docket  Number  82-00194,  51  FR  35019 
(October  1, 1986),  as  corrected  in  51  FR 
46892  (December  29, 1986)  and  52  FR  656 
(January  7. 1987),  has  been  rescinded. 
The  Department  of  Commerce  has 
reopened  its  review  of  that  application. 

Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 

|FR  Doc.  87-7089  Filed  3-30-87;  8:45  am) 
BILUNQ  CODE  3510-OS-M 
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Michigan  Technological  University  et 
al.;  Consolidated  Decision  on 
Applications  (or  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-«51,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC 

Docket  No.:  87-069.  Applicant: 
Michigan  Technological  IJniversity, 
Houghton,  Ml  49931.  Instrument: 
Electron  Probe  X-Ray  Microanalyzer 
System,  Model  JXA-6600.  Manufacturer: 
Joel  Inc.,  Japan.  Intended  Use:  See  notice 
at  52  FR  2125,  January  20. 1987.  Reasons 
For  This  Decision:  The  foreign 
instrument  is  capable  of  image  analysis 
combining  x-ray,  electron  and 
cathodoluminescence  signals. 

Docket  No.:  87-080.  Applicant: 
Harvard  University,  Cambridge,  MA 
01238.  Instrument:  Atmospheric  Gas 
Analyzer,  Model  LMA-3.  Manufacturer 
Scintrex,  Canada.  Intended  Use:  See 
notice  at  52  FR  2251,  January  21, 1987. 
Reasons  For  This  Decision:  The  foreign 
instrument  provides  in  situ 
measurements  of  NOj  concentration 
directly  (without  preconversion  to  NO) 
with  a  detection  limit  of  5.0  parts  per 
trillion. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  87-7040  Filed  3-30-67;  8:45  am) 

BILUNG  COOC  3510-OS-M 


University  of  Hawaii;  Decision  of 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational  Scientific, 
and  Cultural  Materials  Importation  Act 
of  1966  (Pub.  L.  89-651.  80  Stat.  897;  15 
CFR  Part  301).  Related  records  can  be 
viewed  between  8:30  am  and  5:00  pm  in 
Room  1523,  U.S.  Department  of 


Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

Docket  No.:  87-079.  Applicant: 
University  of  Hawaii,  Honolulu  HI 
96822.  Instrument:  Thermal  Ionization 
Mass  Spectrometer.  Model  VG  Sector. 
Manufacturer:  VG  Isotopes  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  52 
FR  2251,  January  21, 1987. 

Comments:  None  received. 

Decision:  Approved.  No  domestic 
manufacturer  was  both  "able  and 
willing"  to  manufacture  an  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  such 
purposes  as  the  instrument  was 
intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance  with 
§  301.5(d)(2)  of  the  regulations,  at  the 
time  the  foreign  instrument  was  ordered 
(November  5, 1986). 

Reason:  The  foreign  instrument  is 
equipped  with  a  fully  automated 
multiple  collector  system  capable  of 
providing  an  external  precision  on 
Neodymium  (200  ng)  of  0.001%.  This 
capability  is  pertinent  to  the  applicant's 
intended  purposes.  We  know  of  no 
domestic  manufacturer  both  able  and 
willing  to  provide  an  instrument  with 
the  required  features  at  the  time  the 
foreign  instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments,  §  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonably 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 

The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  no  response  to  a 
formal  request  for  quotation  sent  to  the 
only  known  domestic  manufacturer,  it  is 
apparent  that  the  domestic 
manufacturer  was  either  not  able  or  not 
willing  to  produce  an  instrument  of 


equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  the 
foreign  instrument  was  intended  to  be 
used  at  the  time  the  foreign  instrument 
was  ordered. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  87-7041  Filed  3-30-87;  8:45  am] 

8IULNG  CODE  3S10-DS-4I 


University  of  Tennessee;  Decision  on 
Application  For  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Docket  No.:  87-070.  Applicant: 
University  of  Tennessee,  Knoxville.  TN 
37996-1600.  Instrument:  Mass 
Spectrometer,  Model  ZAB-E. 
Manufacturer:  VG  Analytical 
Instruments  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  52  FR  2126, 
January  20. 1987. 

Comments:  None  received. 

Decision:  Approved.  No  domestic 
manufacturer  was  both  "able  and 
willing"  to  manufacture  an  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  such 
purposes  as  the  instrument  was 
intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance  with 
§  301.5(d)(2)  of  the  regulations,  at  the 
time  the  foreign  instrument  was  ordered 
(September  5, 1986). 

Reasons:  The  foreign  instrument 
provides  a  resolution  up  to  125,000,  a 
mass  range  of  10,000  amu  at  8  keV  and 
8000  at  10  keV  in  the  fast  atom 
bombardment  mode.  This  capability  is 
pertinent  to  the  applicant's  intended 
purposes.  We  know  of  no  domestic 
manufacturer  both  able  and  willing  to 
provide  an  instrument  with  the  required 
features  at  the  time  the  foreign 
instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments,  §  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instrument  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
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in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 
The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  no  response  or  "no 
bid"  responses  to  a  formal  request  for 
quotation  sent  to  domestic 
manufacturers  it  is  apparent  that  a 
domestic  manufacturer  was  either  not 
able  or  not  willing  to  produce  an 
instrument  of  equivalent  scientific  value 
to  the  foreign  instrument  for  such 
purposes  as  the  foreign  instrument  was 
intended  to  be  used  at  the  time  the 
foreign  instrument  was  ordered. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-7045  Filed  3-30-fl7;  8:45  am] 
BILLING  CODE  3S1IM)S-M 


[C-201-007) 

Pectin  From  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  February  26, 1987.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
pectin  from  Mexico.  The  review  covers 
the  period  April  1. 1983  through 
December  31. 1984  and  12  programs. 

We  gave  interested  parties  on 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  our  our  analysis,  the 
final  results  of  the  review  are  the  same 
as  the  preliminary  results. 
EFFECTIVE  DATE:  March  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Nyschot  or  Paul  McGarr,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  26, 1987,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
5806)  the  preliminary  results  of  its 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  pectin  from  Mexico  (47 
FR  54987,  December  7, 1982).  We  have 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Mexican  pectin,  used  as  an 
ingredient  in  food  and  drugs.  Such 
merchandise  is  currently  classifiable 
under  item  455.0400  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  period  April  1, 
1983  through  December  31, 1984  and  12 
programs:  (1)  CEPROFI;  (2)  FONEI;  (3) 
NDP  preferential  discounts;  (4)  CEDI;  (5) 
FOMEX;  (6)  FOGAIN;  (7)  state  tax 
incentives;  (8)  import  duty  reductions 
and  exemptions;  (9)  Article  94  of  the 
Banking  Law;  (10)  BANCOMEXT  loans; 

(11)  delay  of  payments  on  loans;  and 

(12)  delay  of  payment  of  fuel  charges  to 
PEMEX. 

The  review  covers  the  only  known 
exporter  of  pectin  to  the  United  States, 
Grindsted  de  Mexico.  S.A.  de  C.V. 
Grindsted  took  over  Pectina  de  Mexico, 
S.A..  the  signatory  to  the  suspension 
agreement,  in  January  1984. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  the  review  are  the  same 
as  the  preliminary  results.  We  determine 
that  the  signatory  to  the  agreement  has 
complied  with  its  terms  during  the 
period  of  review.  Therefore,  the 
suspension  agreement  for  pectin  from 
Mexico  will  remain  in  effect. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  T^iff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  355.10  of  the  Commerce 
Regulatiens  (19  CFR  355.10). 

Dated:  March  25, 1987. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  Import 

Administkition. 

[FR  Doc.  87-7037  Filed  3-30-87:  8:45  am] 

BILLING  COOE  3t>10-DS-U 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for    "^ 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

March  25.  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  31, 
1972,  as  amended,  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  March  31. 1987.  For  further 
information  contact  )anet  Heinzen,         | 
International  Trade  Specialist.  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce,  Washington,  DC,  (202) 
377-4212.  For  information  on  the  quota 
status  of  this  limit,  please  refer  to  the 
Quota  Status  Report  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715.  For  information  on  categories  on 
which  consultations  have  been 
requested  call  (202)  377-3740. 

Background 

On  October  31, 1986.  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
the  Federative  Republic  of  Brazil  with 
respect  to  men's  and  boys'  wool  suit- 
type  coats  in  Category  433.  This  request 
was  made  on  the  basis  of  the  agreement, 
effected  by  exchange  of  notes  dated 
August  7  and  29. 1985.  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Federative  Republic  of 
Brazil  relating  to  trade  in  cotton,  wool 
and  man-made  fiber  textile  products. 

This  notice  is  to  advise  the  public  that 
in  recent  consultations  between  the  two 
governments,  agreement  was  reached  on 
this  category  for  the  period  which  began 
on  December  1, 1986  and  extends 
through  March  31, 1987.  In  the  letter 
published  below,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  control 
imports  of  textile  products  in  Category 
433.  produced  or  manufactured  in  Brazil 
and  exported  during  the  prorated  four- 
month  period  which  began  on  December 
1. 1986  and  extends  through  March  31. 
1987  at  a  prorated  limit  of  5,470  dozen. 

A  description  of  the  textile  categories 
in  terms  of  T,S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 


1983,  (48  FR  55607),  December  30. 1983 
{48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  TO  26622).  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1987). 

This  letter  andihe  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  25. 1987. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricuhural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the  Agreement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20. 1973.  as 
further  extended  on  July  31. 1986;  pursuant  to 
the  Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  7  and  29, 
1985,  as  amended,  between  the  Governments 
of  the  United  Stales  and  the  Federative 
Republic  of  Brazil:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  March  31. 1987,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  Category  433, 
produced  or  manufactured  in  Brazil  and 
exported  during  the  prorated  four-month 
period  which  began  on  December  1, 1986  and 
extends  through  March  31, 1987,  in  excess  of 
5.470  dozen.' 

Also  effective  on  March  31. 1987.  you  are 
directed  to  deduct  3  dozen  from  the  charges 
to  Category  433  made  to  the  group  limit  for 
Categories  300-369  and  600-670  established 
in  the  directive  of  March  18. 1986  for  the 
period  April  1, 1986  through  March  31. 1987. 
This  same  amount  should  be  charged  to  the 
limit  for  Category  433  for  the  period 
December  1. 1986  through  March  31. 1987. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3.  1983  (48  FR  19924).  December 
14. 1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  )une  28. 
1984  (49  FR  26622),  July  16.  1984  (49  FR  28754). 
November  9, 1984  49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
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'  The  Ijmil  has  not  been  adjusted  to  account  for 
any  imports  exported  after  November  30. 1986. 


entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
jFR  Doc.  87-7036  Filed  3-30-67:  8:45  am) 

BIIXING  CODE  3S1C»-0fl-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Proposed 
Additions  and  Deletions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to  and 

deletions  from  procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1987  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  or  other 
severely  handicapped. 

DATE:  Comments  must  be  received  on  or 
before:  April  30, 1987. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1987,  November  3, 1986 
(51  FR  39945). 

Commodities 

Lacquer.  Cellulose  (Nitrate) 
8010-00-598-5455 


Enamel  Gloss 

8010-01-598-4519 
8010-01-598-4520 
8010-01-598-4521 
8010-01-598-4522 

Military  Resale  Commodities 

No.  506 

Air  Deodorizer.  Push-UP  Type.  Floral 
Spring. 

No.  507 
Air  Deodorizer.  Push-Up  Type.  Lemon. 

Deletion 

It  is  proposed  to  delete  the  following 
services  and  commodities  from 
Procurement  List  1987,  November  3. 1986 
(51  FR  39945): 

Services 

Repair  of  Rubberized  Items 

Mattress  Pneumatic 

(Noninsulated  8465-00-254-8887) 

(Insulated  8465-00-518-2781) 
Ponchos 

(8465-00-935-3257) 
Bag  Clothing.  Waterproof 

(8465-00-261-6909) 
Fort  Bliss.  TX 

Repair  Service  of  the  following  items  at  Fort 
Bliss,  TX  only 

Bag,  Sleeping 

8465-00-242-7855 
8465-01-049-0088 
Case,  Sleeping  Bag 
8465-00-237-8719 
Liner,  Field  Jacket 

8415-00-782-2888 
Liner,  Trousers,  Field 

8415-00-782-2926 
Bag.  Barracks 

8465-00-530-3692 
Bag.  Duffel 

8465-00-141-0932 
Commissary  Shelf  Stocking,  Naval  Station, 

Long  Beach.  California 
Commissary  Shelf  Stocking  and  Custodial. 
Columbus  Air  Force  Base.  Mississippi 
Grounds  Maintenance.  Recreation  Areas. 

Naval  Air  Station.  Lemoore.  California 
Janitorial  Service.  USDA  Forest  Service. 
Sequoia  National  Forest.  Porterville. 
California,  at: 
Supervisor's  Office.  Smith  Building,  900  W. 
Grand  Avenue,  Warehouse  Complex.  480 
N.  Henrahan  Avenue 
Shrink  Wrapping  Gift  Packages.  U.S.  Postal 
Service.  Washington.  DC 

Commodities 

Cable  Assembly,  Power 

6150-00-935-8799 

6150-00-507-8852 
C.  W.  nelcher. 
Executive  Director 

[FR  Doc.  87-7054  Filed  3-30-87:  8:45  am) 
BILUNG  CODC  6S20-33-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Policy  Board  Advisory 
Committee;  Meeting 

action:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  23-24  April  1987  in  the 
Pentagon,  Washington,  DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independents  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security  matters 
dealing  with  military  requirements  in 
space,  strategic  offensive  forces,  and 
regional  conflicts. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  [5  U.S.C. 
App.  II,  (1982)],  it  has  been  determined 
that  this  Defense  Policy  Board  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
P.H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
March  25. 1987. 
|FR  Doc  87-6997  Filed  3-30-87;  8:45  am] 

BILJ.INQ  CODE  3810-01-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 
Dates  of  Meeting:  14-15  April  1987. 
Times  of  Meeting: 

0830-1700,  14  April  1987 

0830-1500,  15  April  1987 

Place:  Fort  McClellan.  Alabama. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  for  the  Army  Biological 
Defense  Ph-ogram  will  meet  to  discuss 
vulnerability,  doctrine,  training,  material 
requirements,  medical/chemical  issues  and 
program  structure  issues.  This  meeting  will 
be  closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  2,  subsection  10(d).  The  classified 
and  nonclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 


contacted  for  further  information  at  (202)  695- 

3039  or  695-7046. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 

(FR  Doc  87-7076  Filed  3-30  87;  8:45amJ 

BILUNO  COM  3710-0»-M 


DEPARTMENT  OF  EDUCATION 

Indian  Education  Programs;  Formula 
Grants;  Local  Educational  Agencies 
and  Tribal  Schools 

agency:  Department  of  Education. 
action:  Notice  of  extension  of  closing 
date  for  transmittal  of  new  applications 
for  Fiscal  Year  1987  assistance  under  the 
Formula  Grants — Local  Educational 
Agencies  and  Tribal  Schools  Program. 

summary:  This  notice  extends  the 
closing  date  of  February  13, 1987,  to 
April  24, 1987,  for  the  transmittal  of  new 
applications  under  the  Formula 
Grants — Local  Educational  Agencies 
and  Tribal  Schools  Program  (84.060A). 
The  application  notice  for  this  program 
published,  in  the  Federal  Register  on 
September  17. 1986  (51  FR  33005), 
provides  detailed  information 
concerning  this  program. 
SUPPLEMENTARY  INFORMATION:  To 
assure  that  awards  under  this  formula 
grant  program  are  issued  in  sufficient 
time  to  inform  grantees  of  the  amount  of 
their  grants  for  the  following  school 
year,  closing  dates  are  established 
annually  for  submission  of  applications. 
These  dates  are  published  in  the  Federal 
Register,  As  a  courtesy,  the  Department 
also  mails  application  packages  to  all 
current  grantees  under  the  program.  In 
addition,  newsletters  annoimcing  the 
closing  date  are  sent  to  current  grantees 
by  the  five  Resource  and  Evaluation 
Centers  established  by  the  Indian 
Education  Program  office  to  provide 
technical  assistance  to  grantees  and 
potential  applicants  for  Indian 
Education  Act  funds.  The  notice 
establishing  the  closing  date  for 
applications  for  fiscal  year  1987  grants 
was  published  on  September  17. 1986, 
Application  packages  were  mailed  on 
November  14, 1986. 

In  February  1987,  the  Department 
received  1,072  grant  applications, 
although  1,112  LEAs  are  currently 
participating  in  the  program.  The 
Department  has  determined  that  this 
reduction  in  school  district  participation, 
representing  approximately  2,300 
eligible  Indian  students  enrolled  in  these 
districts,  was  the  result  of  districts  being 
unaware  of  the  closing  date.  Many 
school  districts  that  need  the  financial 
assistanqe  provided  imder  this  program 
canndt  afford  to  subscribe  to  the  Federal 


Register.  Further,  while  the  Department 
has  attempted  in  the  past  two  years  to 
establish  annual  closing  dates  in  . 

February  so  that  LEAs  may  plan  \ 

accordingly  and  request  application 
packages  if  they  have  not  received  them 
reasonably  in  advance  of  that  month, 
the  dates  were  extended  in  those  years 
due  to  special  circumstances.  As  a 
result,  many  LEAs  may  have  expected  a 
closing  date  later  in  the  year. 

The  extension  of  the  closing  date  to 
April  24, 1987,  will  enable  all  eligible 
applicants  to  apply  or  to  amend  their 
applications  at  their  discretion.  This 
extension  will  not  substantially  alter  the 
schedule  for  issuance  of  grant  awards. 
FOR  FURTHER  INFORMATION:  Inquiries 
concerning  this  extension  should  be 
addressed  to  Mr.  Ervin  Keith,  Deputy 
Director,  Indian  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  2177  (Mail  Stop  6267), 
Washington,  DC  20202.  Telephone  (202) 
732-5042. 

(20  U.S.C  241aa-241ff) 
(Catalog  of  Federal  Domestic  Assistance 
Numl)€r  84.060,  Formula  Grants — Local 
Educational  Agencies  and  Tribal  Schools] 

Dated:  March  26, 1987, 
Lawrence  F.  Davenport 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  87-7059  Filed  3-30-67;  8:45  am] 

BILUNQ  CODE  4000-01-M  I 


DEPARTMENT  OF  ENERGY  | 

Office  of  Assistant  Secretary  for     | 
International  Affairs  and  Energy 
Emergencies 

International  Atomic  Energy 
Agreements;  Civil  Uses;  Proposed 
Subsequent  Arrangement;  Switzerland 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subseuent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the 
following  retransfers: 
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RTD/EU  (SD)-64,  for  the  retransfer  of 
0.008  grams  of  uranium  enriched  to  2.77 
percent  in  the  isotope  uranium-235  and 
0.000024  grams  of  plutonium  contained 
in  an  irradiated  fuel  pin  sample  for 
burnup  analysis,  from  Switzerland  to 
Belgium.  RTD/EU  {SD)-65,  for  the 
retransfer  of  12  grams  of  uranium 
enriched  to  2.77  percent  in  the  isotope 
uranium-235  and  0.04  grams  of 
plutonium  contained  in  irradiated  fuel 
pin  samples  for  burnup  analysis,  from 
Switzerland  to  Belgium. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  March  25. 1987. 
For  (he  Department  of  Energy. 
George ).  Bndley,  Jr., 

Priitcipol  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

|FR  Doc.  87-7044  Filed  3-30-87;  8:45  am] 

NUJNG  CODE  •4SD-OV-M 


Announcement  of  Change  in  Location 
of  Public  Hearing  on  Draft 
Environmental  Impact  Statement, 
Remedial  Action  at  Weldon  Spring  Site 

agemcy:  Department  of  Energy. 
ACTION:  Notice  of  change  in  location  of 
public  hearing. 

SUMMARY:  The  Department  of  Energy 
I       (DOE)  has  changed  the  location  of  the 
'       public  hearing  to  be  held  with  respect  to 

the  draft  environmental  impact 

statement. 

DATE  AND  TIME:  The  public  hearing  is 

scheduled  for  April  10, 1987,  at  7:30  p.m. 

address:  Hollenbeck  Junior  High 

School  Gymnasium,  4555  Central  School 

Road,  St.  Charles,  Missouri. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Monday,  March  9, 
1987.  on  page  7190  (FR  Doc.  87-4822), 
DOE  announced  the  availability  of  the 
draft  Environmental  Impact  Statement 
(DOE/ElS-n7D),  Remedial  Action  at 
the  Weldon  Spring  Site  and  the  intent  to 
conduct  a  public  hearing  on  April  10, 
1987,  7:30  p.m.  at  Linden  wood  College. 
St.  Charles.  Missouri.  In  recent  weeks 
there  has  been  a  strong  indication  of 
concern  from  the  local  community  that 
the  proposed  hearing  location  at  the 
Lindenwood  College  would  have  neither 
the  capacity,  nor  the  parking  facilities, 
to  adequately  handle  the  possible 


attendance  for  the  public  hearing.  In 
order  to  be  more  responsive  to  the  local 
community's  concerns,  the  DOE  is 
changing  the  hearing  location  to 
Hollenbeck  Junior  High  School 
Gymnasium,  a  facihty  that  more  than 
triples  the  seating  capacity  and  provides 
more  than  adequate  parking.  Notices 
will  be  posted  at  Lindenwood  College 
indicating  the  change  in  location  for  the 
hearing.  Local  news  releases  and 
advertisements,  as  well  as  radio  public 
service  announcement  will  be  sent  out 
well  in  advance  to  advise  the  local 
community  of  the  change  in  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  R.  Nelson.  Project  Manager. 
(314-441-8978). 
Wiiliani  R.  Voighl.  Jr.. 

Director,  Office  of  Remedial  Action  and 

Waste  Technology. 

[FR  Doc.  87-7045  Filed  3-30-87;  8:45  am) 

BILUNG  COOE  MS0-01-M 


Voluntary  Agreement  and  Plan  of 
Action  To  Implement  tt>e  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c)(l)(A){i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)).  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  April  7. 
1987.  at  the  offices  of  the  lEA.  2  rue 
Andre  Pascal,  Paris  16,  France, 
beginning  at  10:00  a.m.  The  agenda  for 
the  meeting  is  follows: 

1.  Opening  remarks. 

2.  Approval  of  Record  Note  of  lAB 
Meeting  of  October  14. 1986. 

3.  Correspondence  and 
Communications  with  lEA  and 
Reporting  Companies. 

4.  Report  from  Subcommittee  C. 

5.  Papers  in  Preparation  for  Governing 
Board  Meeting: 

a.  lEA  Emergency  Response 
Systems — Background  Paper  for  the 
Governing  Board  Meeting  at  Ministerial 
Level. 

b.  Quality  of  Stocks. 

6.  Emergency  Stocks: 

a.  Emergency  Reserves  and 
Accessible  Stocks — Terms  and 
Calculations. 

b.  Emergency  Minimum  Operating 
Requirements — Draft  Terms  of 
Reference. 

7.  Other  Emergency  Preparedness 
Issues: 

a.  Progress  on  Procedures  for 
Consultations  on  Coordinated 
Stockdraw  and  Other  Measures. 

8.  Other  Topics: 


a.  Middle  East  Oil  Supply— the 
Hormuz  Factor. 

b.  Demand  Restraint  and  Deliveries  of 
International  Aviation  Fuels. 

c.  End  March  Oil  Market  Report. 

d.  Base  Period  Final  Consumption 
(1Q86^Q86). 

9.  lAB  Organization.  Leadership  and 
Succession. 

10.  Date  of  Next  Meeting  and  Future 
Business. 

11.  A  meeting  of  the  lAB  will  be  held 
on  April  8. 1987,  at  the  offices  of  the  lEA 
at  the  aforesaid  address  beginning  at 
10:00  a.m.  This  meeting  is  being  held  in 
order  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  meeting  of  the 
lEA's  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
be  held  at  the  aforesaid  location  on  that 
date.  The  agenda  for  the  meeting  is 
under  the  control  of  the  SEQ.  It  is 
expected  that  the  following  draft  agenda 
will  be  followed: 

1.  Adoption  of  the  Agenda. 

2.  Summary  Record  of  the  55th 
Meeting. 

3.  Preparation  for  Governing  Board 
Meeting  at  Ministerial  Level. 

— lEA  Emergency  Response  Systems 
Background  Paper  for  the  Governing 
Board  Meeting  at  Ministerial  Level. 

— Quality  of  Stocks. 

4.  Emergency  Stocks. 

— Emergency  Reserves  and  Accessible 
Stocks — Terms  and  Calculations. 

— Emergency  Minimum  Operating 
Requirements — Draft  Terms  of 
Reference. 

5.  Other  Emergency  Preparedness 
Issues. 

— Workshop  on  Practical  Aspects  of  Oil 

Consumption  Reduction  Measures — 

Status  of  Preparations. 
— Progress  on  Procedures  for 

Consultations  on  Coordinated 

Stockdraw  and  Other  Measures. 
— Review  of  Member  Countries' 

Emergency  Response  Programs: 

Greece 

Luxembourg 

Norway 

Turkey 
— Summary  of  Member  Countries' 

Emergency  Response  Program 

Reviews. 
— Questionnaire  for  Next  Cycle  of 

Emergency  Response  Program 

Reviews. 

6.  Other  Topics. 

— Middle  East  Oil  Supply — The  Honnuz 

Factor. 
—Status  of  EUROILSTOCK. 
— Demand  Restraint  and  Deliveries  of 

International  Aviation  Fuels. 
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— End  March  Oil  Market  Report. 
— Base  Period  Final  Consumption 
(1Q8&-4Q86). 

7.  Any  other  business. 

8.  Date  of  next  meeting. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  the  lAB  meeting  is  open  only  to 
representatives  of  members  of  the  lAB, 
their  counsel,  representatives  of  the 
Departments  of  Energy.  Justice,  State, 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office, 
representatives  of  committees  of 
Congress,  representatives  of  the  lEA, 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAB  or  the  lEA.  The  SEQ  meeting 
is  open  only  to  the  aforesaid  persons, 
representatives  of  members  of  the  SEQ, 
and  invitees  of  the  SEQ. 

Issued  in  Washington,  DC,  March  26, 1987. 
|.  Michael  Farrell, 
General  Counsel. 

|FR  Doc.  87-7046  Filed  3-30-87;  8:45  am] 
BILUNG  CODE  MS0-01-M 


Conduct  of  Employees;  Waiver; 
Compensation;  Supervisory  Employee 

Section  602(a)  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91, 
hereinafter  referred  to  as  the  "Act") 
prohibits  a  "supervisory  employee" 
(defined  in  section  601(a)  of  the  Act)  of 
the  Department  from  knowingly 
receiving  compensation  from,  holding 
any  official  relation  with,  or  having  any 
pecuniary  interest  in  any  "energy 
concern"  (defined  in  section  601(b)  of 
the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
of  exceptional  hardship  or  where  the 
interest  is  a  pension,  insurance,  or  other 
similarly  vested  interest. 

Dr.  Iran  L.  Thomas  is  under 
consideration  for  the  position  of  Director 
of  Materials  Sciences  in  the  Office  of 
Energy  Research  of  the  Department  of 
Energy.  Dr.  Thomas  has  an  interest  in 
the  Retirement  Program  Plan  for 
Employees  of  Martin  Marietta  Energy 
Systems,  Inc.,  as  a  result  of  his  past 
employment  at  Oak  Ridge  National 
Laboratory.  He  also  has  an  interest  in 
the  Occidental  Petroleum  Corporation 
Retirement  Plan  as  the  result  of  his  past 
employment  with  that  company. 

It  has  been  established  to  my 
satisfaction  that  requiring  Dr.  Thomas  to 
divest  his  interests  in  the  Retirement 
Program  Plan  for  Employees  of  Martin 
Marietta  Energy  Systems.  Inc.,  and  in 
the  Occidental  Petroleum  Corporation 
Retirement  Plan  would  impose  an 


exceptional  hardship  on  him,  and  that 
such  interests  are  vested  pension 
interests  within  the  meaning  of  section 
602(c)of  the  Act.  Accordingly,  I  have 
granted  Dr.  Thomas  a  waiver  of  the 
divestiture  requirements  of  section 
602(a)  of  the  Act,  for  the  duration  of  his 
employment  with  the  Department,  with 
respect  to  his  interests  in  the  Retirement 
Progran  Plan  for  Employees  of  Martin 
Marietta  Energy  Systems,  Inc.,  and  in 
the  Occidental  Petroleum  Corporation 
Retirement  Plan. 

In  acQordance  with  section  208,  Title 
18.  United  States  Code,  Dr.  Thomas  will 
be  directed  not  to  participate  personally 
and  substantially,  as  a  Government 
employee,  in  any  particular  matter  the 
outcome  of  which  could  have  a  direct 
and  predictable  effect  upon  either 
Martin  Marietta  Energy  Systems,  Inc.,  or 
its  parent,  Martin  Marietta  Corporation, 
or  upon  Occidental  Petroleum 
Corporation  unless  his  supervisor  and 
the  Counselor  agree  that  the  financial 
interest  in  the  particular  matter  is  not  so 
substantial  as  to  be  deemed  likely  to 
affect  the  integrity  of  the  services  which 
the  Government  may  expect  of  him. 

Dated:  March  20, 1987. 
John  S.  Herrington, 

Secretary  of  Energy. 

[PR  Doc.  87-7000  Filed  3-30-87;  8:45  am] 

BILLING  COOC  6450-01-M 


Bonneville  Power  Administration 

Record  of  Decision  on  Proposed  IP-PF 
Rate  Link;  Direct  Service  Industry 
Options  Environmental  Impact 
Statemtnt 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Record  of  decision. 

summary:  BPA  has  decided  to  adopt  a 
formalized  link  between  the  rates 
charged  its  direct-service  industry  (DSI) 
customers  and  the  rates  charged  its 
public  body  and  cooperative 
(preference)  customers.  BPA's  proposed 
rate  link,  referred  to  as  the  IP-PF  rate 
link,  establishes  a  methodology  for 
determining  the  level  of  the  DSI  rates  for 
future  rate  filings. 

BPA  sells  power  to  the  DSIs  under  the 
Industrial  Firm  Power  (IP)  rate  schedule 
and,  for  those  aluminum  smelter  DSIs 
electing  to  participate,  the  Variable 
Industrial  Power  (VI)  rate  schedule.  The 
charges  contained  in  the  VI  rate 
schedule  are  tied  to  the  IP  rate  schedule. 
The  current  IP  rate  schedule  contains 
three  rate  options:  The  IP  Premium  rate, 
the  IP  Standard  rate,  and  an  Incentive 
rate.  The  IP  Premium  rate  developed  for 
the  current  rate  period  recognizes  that 


contract  service  to  the  entire  DSI  load  is 
essentially  firm  given  the  projected 
availability  of  BPA's  firm  surplus  to  be 
used,  if  necessary,  to  serve  the  DSI  load. 
The  IP  Standard  rate  provides  for  a 
lower  quality  of  service  to  the  first 
quartile  (one-fourth)  of  the  DSI  load 
relative  to  that  quality  of  service 
provided  under  the  IP  Premium  rate.  An 
Incentive  rate  is  also  available  at  the 
Administrator's  discretion.  BPA's 
preference  customers  purchase  power 
under  the  Priority  Firm  Power  (PF)  rate 
schedule  and,  potentially,  under  the 
New  Resource  Firm  Power  (NR)  rate 
schedule. 

The  IP-PF  rate  link  is  proposed  as  a 
long-term  rate  methodology  that  would 
be  used  in  future  wholesale  rate 
adjustment  proceedings  as  part  of  the 
determination  of  the  level  of  the  IP 
Standard  and  IP  Premium  rates  (or  their 
successor  rates)  and,  thus,  the 
parameters  of  VI  rate.  The  IP-PF  rate 
link  is  proposed  to  be  effective  for  the 
period  commencing  July  1, 1985  (the 
effective  date  of  the  1985  rates),  through 
the  last  rate  period  commencing  before 
June  30, 1990. 

Section  7(c)(2)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Pacific  Northwest 
Power  Act)  provides  that  DSI  rates  after 
June  30, 1983,  should  be  based  on  the 
applicable  wholesale  rates  to  BPA's 
preference  customers  plus  a  margin 
based  on  the  typical  margins,  in  addition 
to  power  and  transmission  costs,  that 
preference  customers  include  in  the 
rates  to  their  industrial  consumers. 
Section  7(c)(2)  also  requires  that  this 
margin-based  IP  rate  be  subject  to  a 
"floor  rate"  test,  which  provides  for  a 
minimum  DSI  rate  level.  Section  7(c)(3) 
provides  for  a  credit  to  the  DSIs  for  the 
value  of  reserves  that  the  DSIs  provide 
by  allowing  BPA  to  restrict  portions  of 
their  loan  under  certain  conditions. 

BPA  implemented  the  post-1985  rate 
directives  of  the  Pacific  Northwest 
Power  Act  for  the  first  time  in  its  1985 
wholesale  power  rate  filing.  Although 
the  current  IP  rates  were  defined  by  the 
floor  rate,  the  IP  Premium  margin  (the 
margin  for  determining  the  margin- 
based  IP  Premium  rate),  the  IP  Standard 
margin  (the  margin  for  determining  the 
margin-based  IP  Standard  rate),  and  the 
value  of  reserves  (VOR)  credit  derived 
for  the  1985  rate  filing  provide  a  basis 
for  defining  the  relationship  between  the 
IP  and  PF  rates  in  future  rate  filings. 
This  current  relationship  is  comprised  of 
a  net  Premium  margin  of  0.92  mill  per 
kilowatthour  (IP  Premium  margin  less 
VOR  credit)  and  a  net  Standard  margin 
of  0.38  mill  per  kilowatthour  (IP 
Standard  margin  less  VOR  credit). 
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Under  the  proposed  IP-PF  rate  link,  the 
net  Premium  margin  and  the  net 
Standard  margin  derived  for  the  1985 
wholesale  rate  filing  will  be  adjusted  for 
inflation  in  the  development  of  the  IP 
rates  for  future  rate  filings. 

IP  rate  levels  determined  by  the  IP-W 
rate  link  will  continue  to  be  subject  to 
the  DSl  floor  rate  test.  DSIs  purchasing 
power  under  the  IP  rate  will  be  subject 
to  adjustment  clauses,  which  may  result 
in  annual  surcharges  and/or  credits 
during  a  rate  period,  that  are  applicable 
to  preference  customers,  assuming  that 
the  levels  of  the  IP  Premium  and  the  IP 
Standard  rates  (or  their  successor  rates) 
are  deHned  by  the  IP-PF  rate  link  rather 
than  by  the  floor  rate. 

For  the  duration  of  the  IP-PF  rate  link, 
BPA  will  continue  to  make  available  to 
the  DSIs,  under  the  IP  Premium  rate  (or 
its  successor  rate),  the  quality  of  service 
to  which  they  are  entitled  under  their 
Power  Sales  Contracts  with  BPA.  Under 
the  IP  Standard  rate  (or  its  successor 
rate),  quality  of  service  to  the  DSIs  for 
the  duration  of  the  IP-PF  rate  link  will 
be  that  quality  of  service  specified  by 
the  Variable  Rate  Contract  for  service 
under  the  Variable  Industrial  Power 
(VI-86)  discounted  rate. 

Implementation  of  an  IP-PF  rate  link 
is  one  of  three  options,  or  actions,  that 
BPA  considered  for  the  purpose  of 
stabilizing  DSI  loads  and  thereby 
improving  BPA's  revenue  stability  and 
facilitating  resource  operational 
planning.  BPA  has  already  implemented 
the  VI  rate  to  aluminum  smelting  DSIs 
and  currently  is  in  the  process  of 
implementing  another  option,  a 
conservation/modernization  (Con/Mod) 
program  directed  at  aluminum  smelting 
DSIs. 

BPA  prepared  the  Direct  Service 
Industry  Options  Environmental  Impact 
Statement  (EIS)  (DOE/EIS-0123F)  to 
analyze  the  alternatives  for  each  of  the 
three  options,  the  no  action  alternative, 
and  the  cumulative  impacts  of 
implementing  more  than  one  option. 

BPA  considered  two  alternative 
periods  of  duration,  through  Fiscal  Year 
(FY)  1991  and  through  June  30,  2001,  for 
the  IP-PF  rate  link  in  the  EIS.  The 
alternative  of  duration  through  FY  1991 
corresponds  closely  with  the  effective 
IP-PF  rate  link  period  included  in  BPA's 
final  decision.  BPA  also  considered  two 
alternative  methods  of  implementation, 
contract  modification  and  policy 
implementation.  BPA  selected  the  policy 
alternative. 

BPA  based  its  decision  to  implement 
the  IP-PF  rate  link  on  legal 
requirements:  ability  to  meet  the  need 
(that  is,  to  stabilize  DSI  loads  in  order  to 
facilitate  BPA's  resource  operational 
planning  and  to  stabilize  BPA  revenues): 


BPA's  rate  design  objectives:  and 
consideration  of  physical  and 
socioeconomic  impacts. 

A  5-year  duration  is  environmentally 
preferred  over  no  action  and  duration 
through  June  30.  2001.  The  policy 
alternative  is  environmentally  preferred 
over  contract  modification.  The  5-year 
duration  alternative  with  policy 
implementation,  a  combination  which 
closely  corresponds  to  the  proposed  IP- 
PF  rate  link,  is  superior  to  no  action,  the 
alternative  having  contract  modification, 
and  duration  through  June  30,  2001, 
when  evaluated  on  the  basis  of  all  the 
decision  factors. 

BPA  does  not  plan  any  programs  to 
monitor  environmental  effects  of  the 
proposed  IP-PF  rate  link  and  is  not 
undertaking  any  specific  mitigation  or 
monitoring. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  R.  Morrell,  Environmental 
Manager,  Bonneville  Power 
Administration,  P.O.  Box  3621-SJ, 
Portland.  OR  97208.  telephone  (503)  230- 
5136. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Department  of  Energy. 
Bonneville  Power  Administration,  has 
considered  three  options  to  help 
stabilize  the  electrical  load  of  BPA's  DSI 
customers  in  order  to  enhance  BPA's 
revenue  stability  and  facilitate  resource 
operational  planning.  The  three  options 
were:  (1)  A  variable  rate  to  the 
aluminum  smelter  DSIs  based  on  market 
prices  for  aluminum;  (2)  a  conservation/ 
modernization  (Con/Mod)  program 
directed  toward  the  aluminum  smelter 
DSIs;  and  (3)  a  formalized  link  between 
the  rates  charged  the  DSIs  and  the  rates 
charged  BPA's  preference  customers 
(the  IP-PF  rate  link).  The  three  types  of 
options,  or  actions,  are  not  alternatives 
to  each  other  since  each  could  be 
implemented  independently.  BPA 
already  has  implemented  the  Variable 
Industrial  Power  (VI-86)  rate  for 
aluminum  smelter  DSIs  and  is  in  the 
process  of  implementing  the  Con/Mod 
program. 

Sections  7(c)(2)  and  7(c)(3)  of  the 
Pacific  Northwest  Power  Act  provide 
that  DSI  rates  after  June  30, 1985.  shall 
be  based  on  the  applicable  wholesale 
rates  to  BPA's  preference  customers, 
plus  a  margin  based  on  the  typical 
margins  included  in  preference 
customers'  rates  to  their  industrial 
consumers,  less  a  credit  for  the  value  of 
reserves  that  the  DSIs  provide  by 
allowing  BPA  to  restrict  portions  of  their 
load  under  certain  conditions.  Section 
7(c)(2)  also  provides  for  a  minimum  DSI 
rate  level,  or  a  floor  rate,  based  on  the 


DSI  rates  in  effect  for  the  12-month 
period  preceding  July  1, 1985. 

BPA  sells  power  to  the  DSIs  under  the 
IP  rate  schedule  and,  for  those 
aluminum  smelting  DSIs  electing  it,  the 
VI  rate  schedule.  The  charges  contained 
in  the  VI  rate  schedule  are  tied  to  the  IP 
rate  schedule.  The  IP  rate  schedule 
contains  three  rate  options:  The  IP 
Premium  rate,  the  IP  Standard  rate  and 
an  Incentive  rate.  The  IP  Premium  rate 
developed  for  the  current  rate  period 
recognizes  that  contract  service  to  the 
entire  DSI  load  is  essentially  firm  given 
the  availability  of  BPA's  unsold  firm 
surplus.  The  IP  Standard  rate  provides 
for  a  lower  quality  of  service  to  the  DSI 
Rrst  quartile  relative  to  the  quality  of 
service  provided  under  the  IP  Premium 
rate.  The  Incentive  rate  is  available  for 
implementation  at  the  Administrator's 
option.  BPA's  preference  customers 
purchase  power  under  the  PF  rate 
schedule  and.  potentially,  under  the  NR 
rate  schedule. 

For  the  1985  wholesale  power  rate 
filing,  the  IP  rate  level  defined  by  the 
floor  rate  provisions  of  section  7(c)(2)  of 
the  Pacific  Northwest  Power  Act  was 
higher  than  the  margin-based  rate  levels 
defined  by  the  applicable  wholesale  rate 
and  the  results  of  BPA's  section  7(c)(2) 
Industrial  Margin  Study.  Therefore,  the 
current  IP  rates  are  defined  by  the  floor 
rate.  BPA's  proposed  IP-PF  rate  link 
provides  a  methodology  for  determining 
IP  rate  levels,  which  also  will  be  subject 
to  the  floor  rate  test,  for  future  rate 
filings. 

BPA  prepared  an  EIS  to  analyze  the 
potential  environmental  impacts  of  a  no 
action  alternative  and  alternatives  for 
each  of  the  three  DSI  options.  The  EIS 
also  evaluated  the  cumulative  effects  of 
implementing  more  than  one  option.  The 
major  effects  examined  included 
aluminum  smelter  operations,  resource 
operations  and  development,  and 
physical  and  socioeconomic 
environmental  impacts. 

This  Record  of  Decision  pertains  only 
to  the  IP-PF  rate  link,  and  does  not 
resolve  issues  relating  to  the  Variable 
rate  or  the  Con/Mod  program.  However, 
in  making  its  decision  on  the  IP-PF  rate 
link,  BPA  considered  the  potential 
impacts  identified  in  the  EIS  of 
implementing  an  EP-PF  rate  link  alone  or 
in  combination  with  one  or  both  of  the 
other  two  options. 

The  Draft  EIS  was  circulated  to  the 
public  for  review  in  January  1988.  and 
comments  were  accepted  through 
February  21, 1998.  The  Final  EIS,  which 
was  based  on  the  Draft  EIS  and 
comments  received  on  the  Draft  EIS. 
was  distributed  on  May  8, 1988.  Copies 
of  the  Draft  and  Final  EISs  are  available 
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upon  request  from  the  BPA 
Environmental  Manager  (address 
above). 

Decision 

BPA  has  decided  to  adopt  a 
formahzed  rate  hnk  between  the  rates 
charged  its  DSI  customers  and  the  rates 
charged  its  preference  customers.  This 
iinlc  is  referred  to  as  the  IP-PF  rate  link. 
The  IP-PF  rate  link  is  proposed  to  be 
effective  for  the  period  commencing  July 
1. 1985  (the  effective  date  of  the  1985 
rates),  through  the  last  rate  period 
commencing  before  June  30, 1990. 

BPA  implemented  the  post — 1985  rate 
directives  of  the  Pacific  Northwest 
Power  Act  for  the  first  time  in  its  1985 
wholesale  power  rate  filing.  Although 
the  current  IP  rates  were  defined  by  the 
fioor  rale,  the  IP  Premium  margin  (the 
margin  for  determining  the  margin- 
based  IP  Premium  rate),  the  IP  Standard 
margin  (the  margin  for  determining  the 
margin-based  IP  Standard  rate),  and  the 
value  of  reserves  (VOR)  credit  derived 
for  the  1985  rate  filing  provide  a  basis 
for  defining  the  relationship  between  the 
IP  and  PF  rates  in  future  rate  filings. 
This  current  relationship  is  comprised  of 
a  net  Premium  margin  of  0.92  mill  per 
kilowatthour  (IP  Premium  margin  less 
VOR  credit)  and  a  net  Standard  margin 
of  0.38  mill  per  kilowatthour  (IP 
Standard  margin  less  VOR  credit), 
lender  the  proposed  IP-PF  rate  link,  the 
net  Premium  margin  and  the  net 
Standard  margin  derived  for  the  1985 
wholesale  rate  filing  be  adjusted  for 
inflation  in  the  development  of  the  IP 
rales  for  future  rale  filings. 

The  applicable  wholesale  rate  will  be 
determined  for  each  separate  rate  filing. 
The  margin-based  IP  Standard  rate 
developed  for  future  rate  filings  will 
continue  to  be  subject  to  the  DSI  floor 
rate  lest. 

DSIs  purchasing  power  under  the  IP 
rate  schedule  will  be  subject  to  the  same 
automatic  adjustment  clauses  that  are 
applicable  to  BPA's  preference 
customers,  assuming  that  the  levels  of 
the  IP  Standard  and  the  IP  Premium 
rates  (or  their  successor  rates)  are 
defined  by  the  IP-PF  rate  link  rather 
than  the  DSI  floor  rate.  For  the  duration 
of  the  IP-PF  rate  link.  BPA  will  continue 
to  make  available  to  the  DSIs,  under  the 
IP  Premium  rate  (or  its  successor  rate) 
the  quality  of  service  to  which  they  are 
entitled  under  their  Power  Sales 
Contracts  with  BPA.  Under  the  IP 
Standard  rate  (or  its  successor  rate),  the 
quality  of  service  to  the  DSIs  for  the 
duration  of  the  IP— PF  rate  link  will  be 
the  quality  of  service  specified  by  the 
Variable  Rate  Contract  for  the  service 
under  the  VI-86  discounted  rale. 


Alternatives 

Relative  to  the  IP-PF  rate  link,  a  no — 
action  alternative,  two  IP-PF  rale  link 
duration  alternatives,  and  two 
implementation  alternatives  were 
considered  in  the  EIS.  BPA  based  its 
conclusions  regarding  environmental 
impacts  of  the  proposed  IP-PF  rate  link 
on  the  analysis  of  the  5-year  duration 
altemalitre  and  the  policy  alternative  in 
the  EIS,  since  these  alternatives  closely 
correspond  to  features  of  the  proposed 
IP-PF  rale  link. 

A.  No-Aation  Alternative 

The  noaclion  alternative  assumed 
continuation  of  DSI  rate  provisions  that 
were  in  effect  prior  to  implementation  of 
the  VI-8Q  rale.  That  is,  it  assumed  that 
the  IP  rate  schedule  provided  for  an  IP 
Premium  rate,  an  IP  Standard  rate,  and 
when  BPA  revenues  would  be  increased 
by  an  incentive  rate  offering,  a 
discretionary  Incentive  rate.  The  no- 
action  alternative  also  assumed  a 
continuation  of  current  BPA  procedures 
for  development  of  the  IP  rate  schedule. 
Specificdly,  it  assumed  that  the  values 
of  the  IP  Premium  margin,  the  IP 
Standard  margin,  and  the  VOR  credit 
would  be  determined  in  each  rate 
proceeding  rather  than  being 
predetermined  for  an  extended  period 
through  a  formalized  rate  link. 

B.  Duration  Alternatives 

The  tv*o  duration  alternatives 
analyzed  for  the  EIS  were:  (1)  A  5-year 
duration;  and  (2)  duration  through  June 
30,  2001. 

The  5-year  duration  alternative 
assumed  that  the  IP-PF  rate  link  would 
be  in  effect  through  FY  1991.  This 
alternative  closely  corresponds  to  the 
duration  under  the  IP-PF  rate  link  which 
BPA  is  proposing  to  adopt.  Under  this 
alternative,  rate  uncertainty  perceived 
by  the  D$ls  would  be  less  than  under 
the  no  action  alternative  (DOE/EIS- 
0123F,  p.  26). 

The  second  alternative  would  extend 
the  period  of  the  IP-PF  rate  link  through 
the  expiration  date  of  the  DSI  Power 
Sales  Contracts,  through  June  30,  2001. 
The  DSI,  may  regard  long-term  rate 
uncertainty  associated  with  this 
alternative  to  be  less  than  the 
uncertainty  associated  with  a  5-year 
duration  (DOE/EIS-0123F,  p.  26)". 

C.  Impletpentation  Alternatives 

The  two  implementation  alternafives 
analyzed  for  the  EIS  were:  (1)  The  policy 
alternative;  and  (2)  the  contract 
modification  alternative. 

Under  the  policy  alternative,  the  IP-PF 
rate  link;would  be  implemented  through 
a  long-tehn  policy.  Conceivably,  a  rate 


link  policy  could  be  subject  to  changes, 
prior  to  the  end  of  the  originally 
specified  expiration  date  for  the  rate 
link,  following  ralemaking  procedures 
provided  under  section  7(i)  of  the  Pacific 
Northwest  Power  Act  (DOE/EIS-0123F, 
p.  26).  The  policy  alternative 
corresponds  to  BPA's  proposed  means 
of  implementating  the  IP-PF  rate  link. 

Under  the  contract  modification 
alternative,  the  IP-PF  rate  link  would  be 
implemented  contractually. 
Implementation  through  contract 
modification  would  provide  less 
flexibility  for  BPA  to  modify,  if 
necessary,  the  IP-PF  rate  link  provisions 
relative  to  the  flexibility  provided  under 
the  policy  alternative.  However,  the 
contract  modification  alternative  would 
provide  somewhat  greater  rate  certainly 
and,  therefore,  planning  certainty  to  the 
DSIs  than  the  policy  alternative  (DOE/ 
EIS-0123F,  p.  26). 

Decision  Factors 

BPA  based  its  decision  on  legal 
requirements,  ability  to  meet  the  need, 
rate  design  objectives,  and  a 
consideration  of  environmental  impacts. 

A.  Legal  Requirements 

Section  7(a)  of  the  Pacific  Northwest 
Power  Act  requires  BPA  to  set  rates  "in 
accordance  with  sound  business 
principles"  to  produce  revenues  thl 
recover  the  Administrator's  costs  and 
allow  BPA  to  meet  its  obligations  to  the 
U.S.  Treasury.  Section  7(a)  directs  that 
these  rates  bt  set  in  accordance  with 
sections  9  and  10  of  the  Federal 
Columbia  River  Transmission  System 
Act  of  1974  (Transmission  Act),  16 
U.S.C.  section  838;  section  5  of  the  Flood 
Control  Act  of  1944;  and  the  other 
provisions  of  the  Pacific  Northwest 
Power  Act.  Section  9  of  the 
Transmission  Act  requires  that  rates  be 
established  "with  a  view  to  encouraging 
the  widest  possible  diversified  use  of 
electric  power  at  the  lowest  possible      I 
rates  to  consumers  consistent  with 
sound  business  principles,"  while  having 
regard  to  recovery  of  costs  and 
repayment  to  the  U.S.  Treasury. 
Substantially  the  same  requirements  are 
set  forth  in  section  5  of  the  Flood 
Control  Act. 

Section  7(c)(1)(B)  of  the  Pacific 
Northwest  Power  Act  directs  that  rales 
to  the  DSIs  be  established  after  July  1, 
1985.  at  a  level  the  Administrator 
determines  to  be  equitable  in  relation  to 
the  retail  rates  charged  by  public  bodies 
to  their  industrial  customers.  The 
process  for  making  that  determination  is 
outlined  in  section  7(c)(2).  The 
determinaUon  is  to  be  based  on  the  rate 
BPA  charges  its  preference  customers 
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plus  an  industrial  margin,  taking  into 
account  numerous  cost  and  load 
characteristic  factors.  Section  7[c)(2) 
also  states  that  the  rates  shall  not  be 
less  than  rates  "in  effect  for  the  contract 
year  ending  June  30. 1985"  (the  floor 
rate).  The  rates  in  effect  for  the  contract 
year  ending  June  30, 1985,  were  set  to 
recover  a  revenue  level  determined  by 
the  cost  recovery  requirements  of 
section  7(c)(1)(A).  Finally,  section  7(e) 
states  that  nothing  in  the  Pacific 
Northwest  Power  Act  prohibits  the 
Administrator  from  establishing  any 
particular  rate  form. 

Policy  implementation  of  the  IP-PF 
rate  link  with  a  5-year  duration  could 
enhance  BPA's  revenues  compared  to  no 
action,  because  it  would  reduce 
planning  uncertainty  facing  the  DSIs.  It 
also  could  facilitate  increased  load 
stability  and  possibly  augment  the 
benefits  of  the  Variable  rate  (DOE/EIS- 
0123F.  pp.  26. 115, 122). 

Implementation  of  the  rate  link 
through  contract  modification  or 
extending  the  rate  link  duration  to  June 
30.  2001,  contains  greater  risks 
compared  to  policy  implementation  for  a 
5-year  period.  Extending  the  duration  of 
the  rate  link  to  June  30,  2001.  would 
increase  the  risk  that  the  rate  link  could 
become  "outdated."  That  is,  there  is 
greater  risk  under  a  longer  duration  that 
IP  rates  defined  by  an  updated 
calculation  of  the  margin  and  the  VOR 
credit  in  some  future  rate  period  would 
be  significantly  different  from  IP  rate 
levels  determined  by  an  extended  IP-PF 
rate  link.  This  potentially  would  result 
in  IP  rate  levels  inconsistent  with  the 
post-1985  rate  directives  of  section  7(c) 
of  the  Pacific  Northwest  Power  Act. 
Therefore,  a  5-year  duration  with  policy 
implementation  is  superior  to  no  action 
and  the  other  alternatives  in  meeting 
BPA's  legal  requirements. 

B.  Ability  to  Meet  the  Need. 

BPA  evaluated  the  ability  of  the  no- 
action  alternative  and  of  each  of  the  IP- 
PF  rate  link  alternatives  under 
consideration  to  meet  the  underlying 
need;  that  is,  to  stabilize  the  DSI  load  in 
order  to  facilitate  resource  operational 
planning  and  to  stabilize  BPA's 
revenues  (DOE/EIS-0123F.  p.  1). 

The  no-action  alternative  does  not 
meet  the  need  for  stabilizing  the  DSI 
load.  Under  no  action,  BPA  would 
continue  to  recalculate  the  margin  and 
the  VOR  credit  for  each  rate  filing.  This 
would  perpetuate  the  rate  uncertainty 
perceived  by  the  DSIs,  undermining 
their  ability  to  plan  and,  potentially, 
undermining  DSI  load  stability. 

A  5-year  duration  for  the  rate  link 
would  provide  the  DSIs  with  more  rate 
certainty  compared  to  no  action.  A 


longer  duration,  through  June  30.  2001. 
would  further  reduce  rate  uncertainty  to 
the  DSIs  and  could  result  in  slightly 
more  DSI  load  stability  than  a  5-year 
duration  (DOE-EIS-0123F.  p.  28). 
Implementation  of  the  rate  link  through 
a  policy  would  reduce  rate  uncertainty 
relative  to  no  action,  but  would  result  in 
slightly  greater  rate  uncertainty  than  if 
the  IP-PF  rate  link  were  implemented 
contractually. 

In  summary,  the  no-action  alternative 
would  not  provide  sufficient  rate 
predictability  to  stabilize  the  DSI  load. 
Policy  implementation  with  a  5-year 
duration  adequately  meets  the  need  for 
increasing  rate  predictability  necessary 
for  stabilizing  the  DSI  load.  Contractual 
implentation  and  duration  through  June 
^0.  2001.  would  further  reduce  rate 
uncertainty  facing  the  DSIs  and  could 
result  in  lightly  more  DSI  load  stability 
than  policy  implementation  for  a  5-year 
period.  All  of  the  IP-PF  rate  link 
alternatives  would  enhance  the  benefits 
of  the  VI  rate  and  a  Con/Mod  program 
to  DSI  load  stability  and  BPA  revenue 
stability. 

C.  Rate  Design  Objectives. 

In  addition  to  meeting  legal 
requirements.  BPA's  rates  are  designed 
to:  (1)  Meet  BPA's  revenue  requirement 
while  distributing  the  burden  in  an 
equitable  manner  among  recipients  of 
the  service;  (2)  encourage  conservation 
and  minimize  environmental  impacts; 
and  (3)  encourage  efficient  use  of 
resources  by  reflecting  costs  incurred 
and  benefits  received.  Consideration 
also  is  given  to  rate  continuity,  ease  of 
administration,  revenue  stability. 
customer  acceptability,  and  ease  of 
understanding. 

Policy  implementation  of  the  IP-PF 
rate  link  and  a  5-year  duration 
potentially  provide  greater  revenue 
stability  than  the  no  action  alternative, 
and  would  not  expose  BPA  to  long-term 
risk  of  revenue  underrecovery  that  may 
occur  under  the  no  action  alternative. 
Also,  policy  implementation  with  a  5- 
year  duration  would  receive  greater 
acceptance  among  BPA'a  non-DSI 
customers  than  any  alternative 
involving  duration  through  June  30,  2001. 
or  contract  modification.  All  the  rate 
link  alternatives  provide  more  rate 
continuity  than  does  the  no  action 
alternative.  With  respect  to  the  other 
rate  design  objectives,  there  is  no 
significant  difference  among 
alternatives. 

D.  Environmental  Impacts. 

The  environmetnal  impacts  of  the  IP- 
PF  rate  link  stem  from  the  perception  by 
the  aluminum  companies  of  the  degree 
of  future  rate  and  planning  certainty 


provided.  It  was  not  possible  to  develop 
a  quantitative  analysis  of  how  the 
aluminum  companies  might  modify  their 
business  and  operational  decisions  in 
response  to  a  rate  link.  This  is  because 
the  rate  link  involves  the  issue  of  rate 
predictability  and  its  effect  on  DSI 
loads,  which  is  difficult  to  estimate 
quantitatively.  Therefore,  the 
environmental  and  socioeconomic 
impacts  of  the  IP-PF  rate  link 
alternatives  were  analyzed  qualitatively 
in  the  EIS. 

The  IP-PF  rate  link  is  not  likely  to 
affect  operations,  and  therefore 
environmental  impacts,  of  the  least  or 
most  efficient  aluminum  smelters  since 
rate  certainty  alone  would  not  affect 
their  plant  investment  or  closure 
decisions.  For  those  smelters 
intermediate  in  efficiency,  the  additional 
rate  and  planning  certainty  provided  by 
an  IP-F  rate  link  could  encourage 
investment  in  plant  modernization  and 
forestall  plant  closures  because  of 
greater  assurance  of  investment 
recovery  (DOE/EIS-0123F,  p.  115).  Thus, 
the  physical  environmental  impacts  of 
some  plants  may  continue  with  an  IP-PF 
rate  link  when  otherwise  the  plants 
would  have  closed  and  the  impacts 
ceased.  However,  the  physical  impacts 
of  the  aluminum  smelters  are  regulated. 
Operation  of  the  smelters,  in  general, 
does  not  result  in  environmental  damage 
which  has  been  found  unacceptable  by 
the  responsible  regulatory  agencies.  The 
environmental  problems  which  have 
been  associated  with  the  smelters 
already  have  been  addressed. 
Continued  operation  of  smelters  which 
otherwise  would  close  would  preclude 
or  forestall  significant,  localized  adverse 
socioeconomic  effects. 

To  the  extent  that  aluminum  smelter 
electrical  demands  may  be  higher 
because  some  smelters  choose  not  to 
close,  or  lower  because  some  smelters 
choose  to  modernize  and  improve  their 
electrical  efficiency  as  a  consequence  of 
an  IP-PF  rate  link,  the  environmental 
impacts  associated  with  the  generation 
of  electricity  would  be  affected 
accordingly  (DOE/EIS-0123F,  p.  115). 
The  IP-PF  rate  link  is  not  likely  to 
significantly  affect  the  non-aluminum 
DSIs,  since  electricity  costs  are,  for  most 
of  those  industries,  less  important  in 
their  business  decisions  than  for  the 
aluminum  companies  (DOE/EIS-0123F, 
p.  28).  However,  the  IP-PF  rate  link  is 
expected  to  have  a  generally  beneficial, 
stabilizing  effect  on  the  rates  of  all 
nonaluminum  customers  of  BPA  (DOE/ 
E1S-0123F,  p.  115),  and  thus  may  have 
positive  regional  socioeconomic 
benefits. 
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BPA  has  implemented  the  Variable 
rate  for  aluminum  smelters  and  is  in  the 
process  of  implementing  its  Con/Mod 
program  for  aluminum  smelters.  Both  of 
these  options  also  were  addressed  in  the 
DSI  Options  EIS.  Implementing  an  IP-PF 
rate  link  will  slightly  augment  the 
cumulative  impacts  of  these  other 
actions,  both  of  which  are  also  directed 
at  stablizing  aluminum  smelter  load 
(DOE/EIS-0123F,  p.  122). 

Maintaining  the  IP-PF  rate  link 
through  FY  2001  would  enhance 
aluminum  smelters  DSIs'  planning 
certainty  throughout  the  term  of  the 
DSIs'  current  power  sales  contracts,  and 
could  therefore  lead  to  a  greater  degree 
of  plant  modernization.  At  the  same 
time,  maintaining  the  link  for  a  long 
period  of  time  increases  the  risk  that  the 
aluminum  customers,  or  BPA's  other 
customers,  would  experience  inequities 
if  the  initial  formulation  of  the  link  were 
no  longer  appropriate  for  determining 
the  IP  rate  (i.e.,  if  the  true  values  of  the 
margin  and/or  VOR  credit  change  over 
time  in  a  manner  inconsistent  with  the 
rate  link).  Limiting  the  duration  of  the 
link  to  5  years  carries  less  risk  of  error 
but,  relative  to  a  longer  duration,  also 
provides  somewhat  less  long-term 
planning  certainty  to  the  aluminum 
companies.  The  means  of  implementing 
the  IP-PF  rate  link,  through  a  policy  or  a 
contract,  also  carries  a  similar  tradeoff 
between  plarming  certainty  for  the 
aluminum  companies  and  risk  of  rate 
inequity.  Thus,  contract  modification 
with  a  longer  duration  ultimately  could 
result  in  higher  rates  to  the  aluminum 
companies  and/or  BPA's  other 
customers  in  the  future  than  would 
result  with  policy  implementation  for  a 
5-year  period.  Therefore,  there  may  be  a 
greater  risk  of  adverse  long-term 
socioeconomic  impacts  under  contract 
modification  with  a  longer  duration  than 
under  policy  implementation  with  a  5- 
year  duration. 

Conclusion  Supported  by  the  Decision 
Factors 

Of  the  alternatives  considered,  the  5- 
year  duration  alternative  with  policy 
implementation  is  superior  to  no  action 
and  the  other  alternatives  in  fulfulling 
BPA's  legal  requirements  and 
accomplishing  BPA's  rate  design 
objectives.  Policy  implementation  with  a 
5-year  duration  meets  the  need  for 
enhancing  BPA  revenue  stability  and 
resource  planning  certainty. 
Furthermore,  policy  implementation 
with  a  5-year  duration  provides  for 
positive  socioeconomic  impacts 
associated  with  more  stable  DSI  loads 
relative  to  no  action.  Those  positive 
socioeconomic  impacts  would  tend  to 
outweigh  any  negative  physical  impacts 


associated  with  increased  DSI 
operations.  Finally,  policy 
implemeatation  of  the  IP-PF  rate  link 
with  a  5-year  duration  could  carry  less 
risk  of  ne^gative  socioeconomic  impacts 
than  could  occur  if  the  rate  link  were 
extended  to  June  30,  2001,  and/or 
implemented  contractually.  Therefore, 
policy  implementation  of  the  IP-PF  rate 
link  with  a  5-year  duration  is  superior  to 
no  action,  contract  modification,  and 
duration  through  June  30,  2001,  when 
evaluated  on  the  basis  of  all  the 
decision  factors. 

Enviioamentally  Preferred  Alternatives 

Policy  Implementation  of  the  IP-PF 
rate  link  and  a  5-year  duration  are 
environmentally  preferred  over  no 
action  and  the  other  alternatives.  A  5- 
year  duration  with  policy 
implemeatation  minimizes  the 
possibility  that  either  the  DSI  customers 
or  BPA's  other  customers  will 
experience  rates  higher  than  they  would 
have  without  the  rate  link.  Relative  to 
no  action,  a  rate  link  incorporating  these 
two  alternatives  would  provide  greater 
cut  predictability  to  the  DSIs,  and  would 
be  in  effect  for  a  sufficient  duration  to 
enhance  the  chances  of  continued 
operations  at  those  smelters  which  are 
at  risk  of  closure  under  no  action.  Such  a 
rate  link  would  allow  them  to  recoup 
investments  in  smelter  modernization, 
especially  when  combined  with  the 
Variable  rate  and  Con/Mod. 
Furthermore,  there  is  less  risk  of  adverse 
rate  impacts  to  either  the  DSIs  or  other 
BPA  customers  under  policy 
implementation  with  a  5-year  duration 
than  under  contract  modification  or 
duration  through  June  30,  2001.  Thus,  an 
IP-PF  rate  link  incorporating  policy 
implementation  and  a  5-year  duration 
has  the  best  potential  for  avoiding 
adverse  tocioeconomic  impacts  in  both 
the  communities  where  smelters  are 
located  and  elsewhere  in  the  region.  To 
the  extent  that  a  5-year  duration  with 
policy  implementation  would  result  in 
higher  smelter  operating  levels,  physical 
enviromental  impacts  which  would  have 
ceased  under  no  action  would  continue 
to  occur.  These  physical  impacts  are 
closely  regulated,  however,  and  would 
be  outweighed  by  the  positive 
socioeconomic  effects  of  a  5-year 
duration  with  policy  implementation. 

Mitigation 

Significant  adverse  socioeconomic 
impacts  are  not  likely  to  result  from 
BPA's  proposed  IP-PF  rate  link  or 
cumulatively  from  the  IP-PF  rate  link 
with  the  Variable  rate  and  Con/Mod. 

Differences  in  physical  impacts  could 
result  if  aluminum  plants  remain  in 
operation  or  modernize  which  otherwise 


would  close.  However,  all  of  the 
aluminum  plants  are  required  to  comply 
with  Federal  and  State  laws  and 
regulations  for  protection  of  the 
environment.  Air  pollution  control 
equipment  already  has  been  installed  in 
the  plants  to  comply  with  regulatory 
requirements.  Existing  groundwater 
pollution  problems  from  past  practices 
at  some  smelters  are  being  addressed  by 
State  and  Federal  environmental 
agencies.  Facilities  for  storage  of  spent 
potliners  have  been  improved  at  some  of 
the  plants,  reducing  chances  for  further 
contamination  from  cyanide-containing 
leachate.  Plant  modernization  measures 
are  not  expected  to  result  in  substantial 
adverse  environmental  impacts.  They 
are  more  likely  to  reduce  the  smelters'  . 
impacts  and,  in  any  event,  are  subject  to 
regulatory  control  (DOE/EIS-0123F,  pp. 
102-105).  Therefore,  specific  mitigation 
measures  for  .the  IP-PF  rate  link  are  not 
needed. 

BPA  conducts  fish  and  wildlife  and 
conservation  programs  independent  of 
any  decision  on  an  IP-PF  rate  link. 
These  programs  mitigate  any  potential 
impacts  related  to  electric  power  supply 
and  to  BPA's  power  marketing  activities 
generally. 

BPA's  existing  conservation  programs, 
begun  in  1981,  are  targeted  toward  all 
consumer  sectors  in  the  region  and  will 
help  mitigate  any  need  for  additional 
generating  resources. 

Any  changes  in  hydroelectric  resource 
generation  that  might  occur  as  a  result 
of  changes  in  aluminum  smelter  loads 
will  be  limited  by  factors  constraining 
river  operations.  These  factors  include 
fiood  control,  navigation,  recreation,  and 
mitigation  for  fish.  Under  the  terms  of 
the  Pacific  Northwest  Power  Act,  BPA  is 
required  to  protect,  mitigate,  and 
enhance  fish  and  wildlife  to  the  extent 
affected  by  development  and  operation 
of  hydroelectric  projects  on  the 
Columbia  River  or  its  tributaries.  BPA, 
the  U.S.  Army  Corps  of  Engineers,  and 
the  Northwest  Power  Planning  Council 
will  continue  to  develop  and  implement 
effective  spill,  bypass,  and 
transportation  programs  to  facilitate 
passage  of  downstream  migrating 
smolts. 

Implementation  of  specific 
conservation  and  fish  and  wildlife  plans, 
programs,  and  projects  will  be 
undertaken  independent  of  BPA's 
decision  on  the  IP-PF  rate  links  and  will 
undergo  separate  decisionmaking 
processes.  Furthermore,  impacts  of  the 
IP-PF  rate  link  would  be 
indistinguishable  from  impacts  arising 
from  many  other  factors.  Because  of  the 
complexity  of  these  factors,  any 
monitoring  to  assess  impacts 
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specifically  arising  from  the  rate  link,  to 
enable  improved  impact  analysis  for 
similar  actions,  or  to  carry  out 
mitigation  would  be  speculative  and 
impractical.  Therfore,  no  monitoring  or 
enforcement  programs  are  adoped. 

Issued  in  Portland,  Oregon,  on  March  20, 
1987. 

lames ).  Jura, 

Administrator. 

|FR  Doc.  87-6999  Filed  3-30-87;  8:45  am| 

BILLING  CODE  6450-01-M 


Economic  Regulatory  Administration 
[ERA  Docket  No.  87-12-NGl 

The  Brooklyn  Union  Gas  Co.; 
Application  for  Blanket  Authorization 
to  Import  Natural  Gas 

agency:  Department  of  Energy, 
Economic  Regulatory  Administration. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  March  5, 1987,  of  an  application  from 
The  Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  for  blanket 
authorization  to  import  natural  gas, 
primarily  for  its  own  system  supply  and 
sales  at  retail.  Authorization  is 
requested  to  import  up  to  50  Bcf  for  a 
two-year  period  beginning  60  days  after 
ERA  receipt  of  the  application,  or  upon 
ERA  approval  of  the  application, 
whichever  is  later.  Brooklyn  Union 
proposes  to  import  natural  gas  from 
reliable  producer,  pipeline  or  marketer 
sources  in  Canada,  and  from  other 
foreign  locations  if  available  on 
competitive  terms.  The  imported  gas 
would  be  purchased  at  rates  which, 
when  delivered,  would  be  competitive 
with  comparable  domestic  gas  supplies 
available  to  Brooklyn  Union.  Existing 
pipeline  facilities  will  be  used  for  the 
transportation  of  the  requested  imports 
and  Brooklyn  Union  proposes  to  submit 
quarterly  reports  giving  details  of 
individual  transactions  within  thirty 
days  following  the  end  of  each  calendar 
quarter. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  April  30, 1987. 


FOR  FURTHER  INFORMATION: 

Lot  Cooke,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8116. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  application 
asserts  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.s.t.,  April  30, 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 


party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  unncessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official,  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Brooklyn  Union's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room  GA-076-A  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  March  24. 1987. 

Barton  R.  Hous«, 

Deputy  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

[FR  Doc.  87-7001  Filed  3-30-87;  8:45  amj 

BILUNG  CODE  »4S0-01-« 


Energy  Information  Administration 

Uranium  Industry  Annual,  EIA-858; 
Domestic  Uranium  Mining  Production 
Report  EIA-851;  Semiannual  Report 
on  Status  of  Reactor  Construction, 
EiA-254 

AGENCY:  Energy  Information 
Administration,  U.S.  Department  of 
Energy. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  of  the  U.S. 
Department  of  Energy  (DOE)  solicits 
comments  on  the  extension  of  its 
Nuclear  and  Uranium  Data  Reporting 
Forms.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  the 
EIA  conducts  an  assessment  to  provide 
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the  general  public  with  an  opportunity 
to  comment  on  current  nuclear  and 
uranium  data  forms.  This  assessment 
will  ensure  the  ElA  that  current  data 
collection  systems  provide  the 
respondents  with  clear  instructions  on 
completing  the  forms,  that  respondent 
burden  is  minimized  to  the  extent 
possible,  and  that  survey  questionnaires 
are  designed  in  the  proper  format  for 
ease  in  reporting. 

DATE:  Written  comments  must  be 
submitted  on  or  before  April  30, 1987. 
ADDRESS:  Comments  should  be 
submitted  to  William  Liggett,  Data 
Collection  Project  Manager,  Energy 
Information  Administration,  EI-531, 
Mail  Stop  2G-090. 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  OR  COPIES 
OF  FORMS  AND  INSTRUCTIONS:  Copies  of 
Forms  ElA-858,  EIA-851  and  EIA-254 
and  instructions  can  be  obtained  from 
Mr.  William  Liggett  or  Ms.  Theresa 
Payne  at  the  above  address  or  by  catling 
(202)  586-6242  or  (202)  58fr-1018. 
respectively. 
SUPP1.EMENTARY  INFORMATION: 

I.  Bacicground 

II.  Current  Action 

III.  Request  for  Comments 

L  Background 

In  keeping  with  the  provisions  stated 
in  the  Department  of  Energy 
Organization  Act  (Public  Law  95-91).  the 
Energy  Information  Administration  is 
responsible  for  collecting,  publishing, 
and  otherwise  providing  to  the 
Congress,  the  Executive  Branch,  and  the 
public,  qualify  statistical  data  on  the 
status  of  the  domestic  uranium  and 
nuclear  industries. 

Form  EIA-858,  "Uranium  Industry 
Annual  Survey,"  is  a  comprehensive 
study  on  the  uranium  industry  in  the 
United  States.  This  form  collects  data  on 
domestic  uranium  exploration,  reserves, 
production,  mining,  milling,  and 
marketing.  It  also  collects  financial  data 
form  every  company  engaged  in  any 
aspect  of  the  above-mentioned 
activities.  The  purpose  of  collecting 
these  data  is  to  provide  a 
comprehensive  statistical  picture  of 
recent  activities  of  the  industry  for 
members  of  Congress,  Federal  and  State 
agencies,  the  uranium  and  utility 
industries,  and  the  general  pubhc. 
Further,  the  data  collected  on  this  form 
are  used  by  the  Secretary  of  Energy  to 
make  an  annual  assessment  of  the 
viability  of  the  uranium  industry  as 
required  by  Section  170b  of  the  Atomic 
Energy  Act  of  1954,  as  amended  in  1983 
by  Pub.  L.  97-415. 

Form  EIA-851,  "Domestic  Uranium 
Mining  Production  Report,"  collects  data 


on  uranium  concentrate  production. 
These  data  are  used  by  the  Department 
of  Energy  to  monitor  the  status  of  the 
major  domestic  uranium  producers. 

Form  BlA-254,  "Seminannual  Report 
on  Status  of  Reactor  Construction." 
collects  data  on  the  status,  labor, 
construction  milestones,  and  actual  and 
estimated  costs  of  nuclear  power  plants 
under  construction  in  the  United  States. 
These  data  are  collected  for  each 
nuclear  power  plant  under  construction 
until  the  unit  reaches  commercial 
operation.  The  information  provided 
from  thi»  survey  is  intended  primarily 
for  analysts  to  assist  in  assessing 
nuclear  power  plant  construction  costs 
and  schedules,  for  determining  the 
current  status  of  nuclear  generating 
capacity,  and  for  determining  potential 
future  requirements  for  uranium 
production  and  enrichment  facilities. 

The  EIA  is  proposing  a  3-year 
extension  through  December  31, 1990,  of 
these  three  forms  to  continue  its  nuclear 
and  uranium  data  collection 
responsil^ilities. 

II.  Current  Action 

At  this  time,  the  EIA  proposes  to  make 
no  revisions  to  Forms  EIA-858,  EIA-851, 
or  ELA-254.  Public  comments  on  this 
proposal  will  be  taken  into 
consideration  before  a  final  decision  is 
made. 

III.  Request  for  Comments 

The  following  general  gwdelines  are 
provided  to  assist  in  the  preparation  of 
responses.  When  commenting,  please 
indicate  fiie  form(s)  to  which  your 
comments  apply. 

As  a  Potential  Respondent 

A.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  How  many  hours,  including  time 
for  preparation  and  administrative 
review,  would  you  require  to  complete 
and  submit  the  required  form(s)? 

E.  What  is  the  estimated  cost  of 
completing  the  form(8),  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  cost  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  form(s)  be  improved? 

G.  Do  you  know  other  Federal,  State, 
or  local  agencies  that  collect  similar 
data?  If  you  do,  specify  the  agency,  the 
data  elements,  and  the  means  of 
collection. 


As  a  Potential  Data  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  fcrm(s)? 

B.  For  what  purposes  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form(s)  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

The  EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  collection  of 
the  information  contained  in  these 
forms. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  these  data  surveys;  they 
also  will  become  a  matter  of  public 
record. 


writy 


Statutory  auti 

Sees.  5(a)  and  (b),  13(a)  and  (b).  and  52  of 
Pub.  L  93-275,  Federal  Energy 
Administration  Act  of  1974.  as  amended  (15 
U.S.C.  764(a)  and  (b),  772(a)  and  (b),  and 
790a). 

Issued  in  Washington,  DC  on  March  24. 
1987. 

Yvonne  M.  Biskop, 

Director,  Statistical  Standards.  Energy 

Information  Administration. 

[PR  Doc.  87-7002  Filed  3-30-87:  8:45  am) 

BILUMG  CODE  64S(M>1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IA-9-FRL-3170-31 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSD)  Permit 
to  GWF  Power  Systems  Co.  (EPA 
Project  Number  SJ  86-08);  Hanford, 
Kings  County,  CA 

AGENCY:  Environmental  Protection 
Agency  (EPA),  Region  9. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
January  28, 1987  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  fiederal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  25  MW  atmospheric  fluidized  bed 
cogeneration  facility  to  be  located  in 
Hanford,  Kings  County,  California.  The 
permit  is  subject  to  certain  conditions, 
including  an  allowable  emission  rate  (2- 
hour  average)  as  follows:  for  SOj — the 
more  stringent  of  10.2  Ibs/hr  or  20.2  ppm 
at  3%  O,,  for  NO, — the  more  stringent  of 
10.2  Ibs/hr  or  28  ppm  at  3%  O,,  and  for 
CO — the  more  stringent  of  4.1  Ibs/hr  or 
200  ppm  at  395  O,. 
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FOB  FWrrHCH  JHFOftMATtOM  CONTACT: 

Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
request  to:  Anita  Tenley  {A-3-1),  U.S. 
Environmental  Protection  Agency. 
Region  9.  215  Fremont  Street.  San 
Francisco.  CA  94105.  f« 5)  974-8240,  FTS 
454-6240. 

SUPPt^MENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include  the  use  of 
limestone  injection  for  SOi  control,  and 
the  use  of  low  bed  temperature,  staged 
combustion,  and  ammonia  injection  for 
the  control  of  NO,  emissions. 

DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)tl)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  June  1, 1987. 

Dated:  March  16. 1987. 
David  P.  HsiawkaiB^ 

Director,  Air ManaggmeatEkvtsioa.  RegioaB. 
(FR  Doc.  87-6988  Filed  3-30-87:  8:45.  am] 

BtLUNO  CODE  6560-SO-M 


1  Docket  No.  A-1*-fRL  3177-6) 
Fuels  antf  Fml  AddMivM 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTMMt:  Notice. 

summary:  On  November  13, 1986.  E.l. 
DuPont  de  Nemours  and  Company.  Inc. 
(DuPoDt)  submitted  a  request  to 
additionally  modify  the  fuel  waive 
gi  anted  to  it  on  January  10, 1985  (50  FR 
2615)  and  subsequently  reconsidered 
and  modified  on  October  31, 1966  (51  FR 
39800).  The  request  seeks  approval  of  an 
alternative  corrosion  inhibitor,  DMA-67. 
to  be  used  in  DuPont's  gasoline-alcohol 
fuel.  EPA  considers  this  to  be  a  request 
for  modification  of  the  waiver  under 
section  211(f)  of  the  Clean  Air  Act  (Act). 

DATE:  Comments  should  be  submitted 
on  or  before  April  30. 1987. 

ADDRESS:  Copies  of  the  Information 
relative  to  this  request  are  available  for 
inspection  in  pubUc  docket  EN-64-06  at 
the  Central  Docket  Section  (LE-131A)  of 
the  EPA,  Gallery  I— West  Tower.  401  M 
Street.  SW..  Washington.  DC,  (202)  382- 
7548,  between  the  hours  of  8:00  a.m.  and 
4:00  p.m.  Any  comments  from  interested 
parties  should  be  addressed  to  this 
docket  with  a  copy  forwarded  to 
Richard  G.  Kozlowski.  Director,  Field 
Operations  and  Support  Division  (EN- 
397F).  U.S.  Envh-onmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460.  As  provided  in  40  CFR  Part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services. 


FOR  FtlRTMER  INFORMATION  CONTACT: 

^Ivia  I  Correa,  Attorney-Advisor,  Field 
Operations  and  Support  Division  (EN- 
397F),  U.S.  E.P.A..  401  M  Street  SW., 
WashisgtOR,  DC  204«e,  (202)  382-2635. 
SUPPL£MENTARY  INFORMATfON: 

I.  Background 

DuPont  submitted  a  waiver 
application  £or  a  gaaoline-alcohol  blend 
on  July  16. 1984.  On  January  10, 1965,  the 
Adrainistrattu-  granted  the  waiver, 
subject  to  certain  conditions.  50  FR  261f>, 
On  March  18. 1985,  the  Oxygenated 
Fuels  Association  (OFA),  on  behalf  of 
its  member  companies,  filed  petitions  for 
reconsideration.  On  April  22, 1988  (51  FR 
15064).  EPA  granted  OF  As  petition  for 
consideration  and  requested  comments 
on  several  conditions  which  OFA  had 
suggested  should  be  rescinded  or 
modified. 

On  October  31. 1986  (51  FR  39800) 
EPA  decided  to  rescind  one  condition  of 
the  waiver  and  to  modify  certain  other 
conditions.  One  of  the  conditions  that 
was  modified  concerned  which  corosion 
inhibitor  formuiatioQ  could  be  used  in 
the  waived  fuel.  In  that  notice,  EPA 
allowed  the  use  of  a  corrosion  inhibitor. 
Petrolite's  TOLAD  MFA-10,  as  an 
alternative  to  the  inhibitor  originally 
allowed  under  the  waiver  (DuPont's 
DGOI-WO).  At  the  same  time.  EPA 
invited  other  corrosion  inhibitor 
manufacturers  to  submit  test  data  to  the 
Agency  to  establish,  on  a  case-by-case 
basis,  whether  thei*  formulations  are 
environmentally  acceptable. 

II.  Today's  Announcement 

DuPont  is  requesting  that  EPA  allow 
the  use  of  its  corrosion  inhibitor,  DMA- 
67,  in  its  gasoline-alcohol  fuel  blend 
which  otherwise  would  not  be  allowed 
under  the  waiver.  DMA-87  is  a 
formulation  consisting  of  a  corrosion 
inhibitor  and  a  carburetor  detergent. 
The  physical  properties  of  DMA-67  are 
shown  in  Table  1  in  the  DuPont  Docket 
EN-64-06,  document  No.  Vn-A-3. 

Section  211(f)(1)  of  the  Act,  42  U.S.C. 
7545(f)(1).  states  that  effective  upon 
March  31, 1977,  is  shall  be  unlawful  for 
any  manufacturer  or  any  fuel  or  fuel 
additive  to  first  introduce  into  commerce 
or  to  increase  the  concentration  of  any 
fuel  or  fuel  additive  for  general  use  in 
light-duty  motor  vehicles  manufactured 
after  model  year  1974,  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act. 

Section  211(f)(4)  of  the  Act,  42  U.S.C 
7545(f)(4)  provides  that  the 
Administrator  may  waive  the 
prohibitions  of  section  211(f)(l]  if  the 


apphcant  has  established  that  the  fuel  or 
fuel  additive  will  not  cause  or  contribute 
to  a  failure  of  any  emission  control 
device  or  system  (over  the  useful  life  of 
any  vehicle  in  which  such  device  or 
system  is  used)  to  achieve  compliance 
by  the  vehicle  with  the  emissions 
standards  to  which  it  has  been  certified 
pursuant  to  section  206  of  the  Act.  If  the 
Administrator  does  not  act  within  180 
days  or  receipt  of  the  application,  the 
waiver  shall  be  treated  as  granted. 

Pursuant  to  section  211(f)(4),  therefore. 
EPA  will  examine  the  date  submitted  by 
DuPont  to  determine  whether  this 
corrosion  inhibitor  formulation.  DMA- 
67.  would  cause  or  contribute  to  such 
failures  by  vehicles  using  the  DuPont 
waiver  fuel 

Dated:  March  19. 1987. 
Don  R.  Cl»y, 

Acting  Aasiatant  Admiasitrator  for  Air  and 

Radiation. 

[FR  Doc.  87-6084  Filed  3-30-87;  8:45  am) 

BILUNG  COOC  tUa  M  M 

IA-2-FRL-3178-2) 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  FiiMi 
DeterminaUoiM 

AGENCY:  United  States  Environmental 

Protection  Agency. 

action:  Notice  of  final  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  axmounce  that  bJetween  November  1. 
1986  and  January  31. 1987,  the  United 
States  Environmental  Protection  Agency 
(EPA).  Region  II  Office,  issued  one  final 
determination,  the  New  jersey 
Department  of  Environmental  Protection 
(NJDEP)  issued  one  final  determination, 
and  the  New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
issued  two  final  determinations 
pursuant  to  the  Prevention  of  Significant 
Deterioration  of  Air  Quality  (PSD) 
regulations  codified  at  40  CFR  52.21. 
DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPLEMENT AHY 
INFORMATION]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Eng.  Chief.  Air  and 
Environmental  Apphcations  Section, 
Permits  Administration  Branch.  Office 
of  Policy  and  Management.  U.S. 
Environmental  Protection  Agency. 
Region  II  Office.  26  Federal  Plaza,  Room 
432,  New  York,  New  York  10278,  (212) 
264-^711. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II  Office,  the  NJDEP.  and  the  NYSDEC 
have  made  final  determinations  relative 
to  the  sources  listed  below: 


102R2 


I 

Federal  Register  /  Vol.  52,  No.  61  /  Tuesday.  March  31.  1987  /  Notices 


Name  of  applicant 

Location 

Project  description 

Reviewing 
agency 

Pinal  action 

1 

Date  of  final 
action 

To-Ricos,  Inc 

Aibontio,  Piierto 

Rico. 
Fort  Drum.  New 

York. 

Newark,  New 

Jersey. 
Hudson  Falls, 

New  York. 

Replacement  of  an  existing  250  HP  boiler 
with  a  500  HP  boiler. 

Constmction  of  a  high  temperature  water 
cogeneratlon  facility  which  consists  of 
three  217  million  BTU/hour  coal  and 
wood-fired  boilers. 

Construction  oJ  three  758  tons  per  day 
municipal  waste  incinerators. 

Installation  of  two  200  tons  per  day  mass 
burning  municipal  solid  waste  combus- 
tion units. 

EPA  Region  II 

NYSDEC 

1 
PSD  Non-applicability 

11/4/86 

Jones  Black  River 

Determination. 

PSD  Applicability 

Determination. 

PSD  permit 

12/24/86 

Serwces,  Inc. 
American  Ref-fuel  * 

NJDEP 

1/9/87 

Company. 
Adirondack  Resource 

NYSDEC 

PSDf 

*ermit 

1/19/87 

Recovery 
Associates. 

-.  '  This  project  was  proposed  for  approval  on  November  15,  1984.  A  public  hearing  was  held  on  December  17  and  18,  1984.  The  permit  was 
issued  on  Decemt)er  11,  1985.  The  issuance  of  the  permit  was  appealed  to  the  EPA  Administrator  for  review  on  January  28,  1986,  but  was  denied 
by  the  Administrator  on  October  28,  1986.  (Although  the  NJDEP  was  delegated  authority  to  administer  the  PSD  program  (issue  permits),  it  was  not 
delegated  the  authority  to  hear  appeals  of  PSD  permits;  this  authority  was  retained  by  the  EPA  Administrator.)  Since  the  appeal  did  not  result  in 
any  modification  of  the  permit  issued  by  the  NJDEP,  the  December  11,1 985  permit  is  in  effect  as  issued. 


This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  wishing  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Region  II  Action 

United  States  Environmental  Prelection 
Agency,  Region  II  Office,  Permits 
Administration  Branch,  26  Federal  Plaza, 
Room  432,  New  York,  New  York  10278 

NIDEP  Action 

New  Jersey  Department  of  Environmental 
Protection,  Division  of  Environmental 
Quality,  Bureau  of  Engineering  & 
Technology,  401  East  State  Street,  CN  027, 
Trenton,  New  Jersey  08625 

NYSDEC  Actions 

New  York  State  Department  of 

Environmental  Conservation,  Division  of 
Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf  Road, 
Albany,  New  York  12233-0001 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  Part  124),  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act.  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated:  March  12. 1987. 

Christopher  |.  Daggett, 

Regional  Administrator. 

[FR  Doc.  87-6987  Filed  3-30-87;  8:45  am) 

BILUNG  CODE  e5«0-50-M 


317a 


[FRL-3178-1] 

Science  Advisory  Board; 
Environmental  Health  Committee; 
Halogenated  Organics  Subcommittee; 
Open  Meeting 

Undec  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  one-day  meeting  of  the 
Halogenated  Organics  Subcommittee  of 
the  Environmental  Health  Committee  of 
the  Science  Advisory  Board  will  be  held 
on  Monday,  April  20, 1987,  in  Room  2034 
of  Breidenthal  Hall  at  the  University  of 
Kansas;  2002  39th  Street;  Kansas  City. 
Kansas  66103.  The  meeting  will  start  at 
9:00  a.m.  and  adjourn  no  later  than  5:00 
p.m. 

The  principal  purpose  of  the  meeting 
will  be  to  review  the  scientific  adequacy 
of  a  draft  Criteria  Document  for 
Dichlorobenzene  prepared  by  the 
Criteria  and  Standards  Division  in 
Office  of  Drinking  Water  and  dated 
October,  1987.  To  obtain  copies  of  (or 
further  information  about)  the  draft 
document,  write  to  Dr.  Edward  Ohanian, 
Criteria  and  Standards  Division  [WH- 
550D],  U.S.  EPA,  401  M  Street,  SW. 
Washington,  DC  20460,  or  call  (202)  382- 
7571. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
desiring  to  attend  or  to  provide 
comments  to  the  Subcommittee  should 
contact  either  Dr.  Terry  F.  Yosie, 
Director,  Science  Advisory  Board  or 
Mrs.  Joanna  Foellmer  located  at  401  M 
Street.  SW,  Washington,  DC  20460  or 
call  (202)  382-4126  by  c.o.b.  April  16. 
1987.     I 

DatediMarch23, 1987. 
Kathleeit  Conway, 

Acting  Oirector.  Science  Advisory  Board. 
[FR  Doc.  87-6986  Filed  3-30-87;  8:45  amj 

BILLING  CODE  SSeO-SO-M 


(OW-4-FRL-il74-71 

Proposed  Issuance  of  Demonstration 
Permits  DP0601  and  DP0602  to 
Conoco  Inc. 

agency:  Environmental  Protection         ' 

Agency. 

ACTION:  Notice  and  fact  sheet. 

summary:  EPA  Region  VI  is  proposing 
to  issue  demonstration  permits  to 
Conoco  Inc.  for  the  discharge  of  treated 
drill  cuttings  to  the  Outer  Continental 
Shelf  of  the  Gulf  of  Mexico.  The  permits 
will  allow  demonstration  of  a  newly 
developed  technology  for  removing  oil 
and  grease  from  drill  cuttings  from  oil- 
based  and  inversion  emulsion  drilling 
fiuids.  EPA  intends  to  use  data 
generated  under  the  permits  to  propose 
a  modification  to  general  NPDES  Permit 
GMG280000  and  in  connection  with  the 
continuing  development  of  effluent 
limitations  and  guidelines  for  the 
offshore  segment  of  the  oil  and  gas 
extraction  point  source  category. 

DATE:  Public  Comments  on  the  proposed 
demonstration  permits  will  be  received 
until  April  30, 1987. 

ADDRESSES:  Written  comments  or 
requests  for  further  information  should 
be  sumitted  to  Ms.  Ellen  Caldwell, 
Water  Permits  Branch  (6W-PS),  EPA 
Region  VI,  Allied  Bank  Tower,  1448 
Ross  Avenue,  Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  655-7190. 
SUPPLEMENTARY  INFORMATION:  EPA 

Regions  IV  and  VI  (the  Regions)  issued  a 
general  National  Pollutant  Discharge 
Elimination  System  permit  (the  General 
Permit)  regulating  oil  and  gas 
exploration,  development,  and  i 

production  activities  in  the  Gulf  of 
Mexico  seaward  of  the  outer  boundary 
of  the  territorial  seas  of  the  States  of 
Florida,  Alabama,  Mississippi, 


^ 
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Louisiana,  and  Texas.  See  51  FR  24897 
(July  9. 1986).  Among  other  things,  the 
General  Permit  prohibits  the  discharge 
of  drill  cuttiags  from  oil-based  or  inverse 
emulsion  fluids,  both  of  which  will  be 
referred  to  as  "oil-based"  hereinafter. 

Drill  cuttings  are  the  "shavings" 
created  when  a  drill  bit  cuts  through 
earth  or  rock.  They  are  carried  to  the 
surface  by  the  drilling  fluids  (also 
known  as  drilling  "muds"),  then 
removed  by  various  types  of  solids 
control  equipment.  When  oil-based 
drilling  fluids  are  used,  the  initial 
separation  of  fluids  emd  cuttings  is 
normally  performed  mechanically  by  a 
shale  shaker,  leaving  substantial 
amounts  of  oily  drilling  fluid  on  the 
cuttings.  Historically,  operators  used 
cuttings  washers  in  an  attempt  to 
remove  this  oil  before  discharging  the 
cuttings.  Nevertheless,  cutting  washers 
left  about  W  percent  by  weight  oil  in  the 
cuttings,  much  of  which  was  apparently 
trapped  in  their  porous  components,  e.g., 
shale  particles.  Long  after  the  cuttings 
were  discharged,  this  oil  would 
occasionally  work  its  way  out  of  the 
cuttings  and  float  to  the  surface,  causing 
a  visual  sheen  and  violating  the 
applicable  "no  discharge  of  free  oil" 
standard. 

There  were  no  means,  however,  for 
predicting  whether  a  specific  batch  of 
washing  cuttings  would  result  in  such  a 
violation.  When  the  Regions  drafted  the 
General  Permit,  some  operators  were 
still  discharging  washed  cuttings  from 
oil-based  muds,  but  most  were  barging 
them  ashore  for  disposal.  Faced  with  the 
apparent  choice  of  allowing  continued 
use  of  inadequate  currings  washers  or 
requiring  all  operators  to  dispose  of 
their  cuttings  ashore,  the  Agency 
implemented  the  "no  discharge  of  free 
oil"  standard  by  prohibiting  the 
discharge  of  any  drill  cuttings  removed 
from  oil-based  muds.  This  choice  was 
not  without  adverse  effects.  As  the 
Regions  stated  at  51  FR  24911: 

In  response  to  the  comment  that  this 
limitation  will  not  encourage  the 
development  of  cuttings  treatment  technology 
research,  the  Regions  acknowledge  this  may 
be  the  case.  However,  until  such  time  as  the 
Regions  have  adequate  information  to 
demonstrate  cuttings  caa  be  cleaned  to 
achieve  the  no  discharge  of  free  oil  limitation. 
the  Regions  do  not  believe  they  can  authorize 
the  discharge  of  cnltings  from  oil-based 
muds. 

Af  the  time,  the  Regions  did  not 
appreciate  the  degree  to  which  cuttings 
treatment  technology  had  advanced. 
During  the  comment  period  on  the  draft 
General  Permit,  SEDSCO.  bic.  claimed  it 
had  developed  a  treatment  technology 
which  would  renaove  oil  better  than 
cuttings  washers.  It  did  not.  however. 


supply  the  Regions  with  sufficient  data 
on  the  new  technology  for  adoption  of 
an  alternative  effluent  limitation  in  the 
final  General  Permit.  Subsequently,  on 
]uly  25. 1986.  Sedsco.  Inc.'s  successor. 
Thermal  Dynamics.  Inc.  (TDI)  filed  a 
petition  for  review  of  the  General  Permit 
in  the  United  States  Court  of  Appeals 
for  the  Fifth  Circuit.  In  an  August  13, 
1966  letter.  TDI  asked  that  the  Regions 
administratively  stay  the  prohibition  on 
the  discharge  of  drill  cuttings  removed 
from  Oil-based  drilling  fluids.  Two  days 
later,  on  August  15. 1986.  TDI  filed  a 
Motion  for  Stay  of  the  same  General 
Permit  limitation  in  the  Fifth  Circuit.  In 
connection  with  its  requests  for 
administrative  and  judicial  stays,  TDI 
argued  that  in  view  of  its  newly 
developed  technology,  the  general 
Permit's  oil-based  cuttings  discharge 
prohibition  was  unnecessarily  stringent 
for  implementing  a  "no  discharge  of  free 
oil  standard"  and  that  the  Regions  were 
thus  subjecting  DCS  operators  to 
unnecessary  expense  (estimated  af 
$5,400  per  drilling  day)  for  shore 
disposal  of  cuttings. 

EPA  Region  VI  met  with  TDI  on 
August  16  and  20, 1986,  to  discuss  the 
stay  request  and  solicit  additional 
information  on  the  new  tehnology.  At 
those  meetings  and  in  subsequent 
communications  with  TDI,  the  Agency 
has  obtained  new  information  on  the 
treatment  efficiency  of  TDI's  newly 
developed  thermal  recovery  process, 
new  information  on  cost  savings  which 
may  result  from  using  it  instead  of  shore 
disposal,  and  clarification  of 
information  submitted  by  SEDSCO 
during  the  comment  period  on  the  draft 
General  Permit.  The  Regions  are  now 
reconsidering  the  permit  prohibition  on 
the  discharge  of  cuttings  removed  from 
oil-based  drilling  fluids,  but  are 
maintaining  it  in  effect  for  the  present. 
TDI  has  withdrawn  its  Motion  to  Stay 
pending  final  agency  action  on  the 
reconsideration. 

TDI's  process  essentially  entails 
exposing  drill  cuttings  to  controlled  heat 
sufficient  to  incinerate  and/or  vaporize 
residual  oils,  then  condensing  the 
exhaust  gase*  to  recapture  vaporized 
oils,  which  are  then  returned  to  the  mud 
system.  Greatly  reduced  in  volume,  the 
treated  cuttings  emerge  from  the  process 
as  a  dry  clay-like  material.  Although  the 
process"  efficiency  is  still  under 
investigation,  it  is  clearly  superior  to 
cuttings  washers  and  the  Regions  agree 
it  unlikely  that  discharging  cuttings 
which  have  been  treated  to  the  level 
possible  with  TDI's  new  technology 
would  constitute  a  "discharge  of  free 
oil."  Hence,  implementing  that 
requirement  through  a  total  prohibition 
on  such  discharges  may  be 


inappropriate.  At  the  same  time, 
however,  the  Regions  do  not  wish  to 
allow  the  discharge  of  unmonitored  or 
inadequately  treated  cuttings. 

In  view  of  both  concerns,  the  Regions 
now  believe  the  be»t  means  of 
regulating  the  discharge  of  drill  cuttings 
removed  from  oil-based  muds  is  through 
both  specific  and  geiwral  effluent 
limitations.  They  intend  to  propose  a 
modification  to  the  General  Permit 
which  would  allow  the  discharge  of 
treated  drill  cuttings  have  less  than  a 
specified  percentage  of  oil  and  grease  by 
weight.  Even  tlfrough  they  met  that 
limitation,  however,  the  discharged 
cuttings  would  also  be  required  to  meet 
the  General  Permit's  "no  discharge  of 
free  oil"  Hmitation.  This  would  allow 
operators  to  choose  between  treatment 
technologies,  including  TDI's  which 
allow  discharges,  or  the  more  common 
disposal  method  ot  transportation  to 
shore  for  disposal.  The  effect  of  allowing 
the  discharge  of  treated  cuttings  would 
be  the  continued  development  of 
cuttings  treatment  technology,  reduced 
compliance  costs  for  the  offshore  oil  and 
gas  industry,  and  reduced  disposal 
pressure  in  coastal  areas. 

TDI  suggests  that  the  discharge  of 
cuttings  containing  2.5%  or  less  oil-by- 
weight  would  not  cause  a  visible  sheen 
and  that  such  a  figure  should 
accordingly  constitute  the  numerical 
equivalent  to  "no  discharge  of  free  oil." 
The  regions  do  not,  however,  believe 
that  there  is  an  exact  threshold 
percentage  of  oil  in  drill  cuttings  which 
would  cause  a  visible  sheen  after 
discharge.  There  are  simply  too  many 
potentially  variable  factors,  such  as  the 
surface  area,  porosity,  and  chemical 
composition  of  the  cuttings.  Hence,  the 
Regions  believe  it  more  appropriate  to 
base  the  Hmitation  on  the  removal 
efficiency  of  the  new  technology. 

TDI  has  provided  the  Regions  two  sets 
of  data  on  the  concentrations  of  oil  on 
cuttings  after  treatment  with  the  thremal 
oil  recovery  process.  This  limited  data 
base  suggests  that  cuttings  treated  with 
TDI's  thermal  recovery  process  may 
consistently  contain  only  1  to  1.5%  oil 
and  grease  by  weight.  The  data  contains 
apparent  anomalies  suggesting  that 
process  efficiency  may  be  affected  by 
unknown  operational  factors,  however, 
and  the  Regions  desire  additional  data 
before  they  propose  a  specific  numerical 
limitation.  Hence,  Region  VI  proposes  to 
issue  demonstration  permits  to  Conoco 
Inc.  EPA  also  wishes  to  use  the  data 
generated  under  the  proposed 
demonstration  permit  in  connection  with 
its  continuing  development  of  effluent 
limitation  guidelines  and  standards  for 
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the  offshore  segment  of  the  oil  and  gas 
extraction  point  source  category. 

If  issued,  the  demonstration  permits 
will  allow  Conoco  to  discharge  treated 
drill  cuttings  from  one  fixed  platform 
and  one  mobile  rig  under  test 
requirements  developed  by  EPA  Region 
VI  and  EPA's  Industrial  Technology 
Division.  This  will  allow  recovery  of 
data  from  several  drilling  operations 
using  TDI  prototypes  of  somewhat 
different  physical  configurations.  The 
permits  will  require  Conoco  to  analyze 
the  cuttings  for  oil  and  grease,  priority 
organics.  and  toxicity,  both  before  and 
after  treatment.  Process  air  emissions 
must  also  be  tested  and  feed  rates  must 
be  monitored  and  reported. 

The  fixed  platform  is  number  55A  in 
lease  block  South  Pass  55.  The  mobile 
rig  will  be  discharging  in  either  the  West 
Delta  or  Grand  Isle  lease  areas.  There 
are  no  areas  of  biological  concern 
located  in  these  areas.  Except  for  the 
prohibitions  on  discharge  of  drill 
cuttings  and  trace  drilling  fluids 
adhering  to  them,  all  discharges  from 
those  rigs  will  be  subject  to  the 
limitations  of  the  General  Permit.  Under 
those  circumstances  and  based  on  a 
review  of  the  Ocean  Discharge  Criteria 
evaluation  prepared  for  the  General 
Permit,  Region  VI  finds  that  the 
permitted  discharges  will  not  cause 
unreasonable  degradation  of  the  marine 
environment.  See  40  CFR  Part  125, 
Subpart  M. 

In  addition  to  this  Federal  Register 
Notice.  EPA  Region  VI  is  providing 
individual  notice  of  the  proposed 
permits  to  each  party  on  its  NPDES 
permit  mailing  list.  Requests  for  hearing, 
comments  on  the  proposed 
demonstration  permits,  and/or 
suggestions  for  conditions  thereto  will 
be  acepfed  by  EPA  Region  VI  until  April 
30. 1987.  If  Region  VI  issues  final 
demonstration  permits,  it  will  provide 
copies  thereof  to  any  party  requesting 
them. 

Authority:  33  U.S.C.  1342. 

Dated:  March  16. 1987. 

Myron  O.  Knudson,  P.E., 

Director.  Water  Management  Division,  EPA 
Region  VI. 

(FR  Doc.  87-6990  Filed  3-30-87;  8:45  am] 

BILUNQ  CODE  6560-SO-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004067-004 
Title:  Oakland  Terminal  Agreement 
Parties:  City  of  Oakland,  Stevedoring 

Servioes  of  America  (SSA) 
Synopsij:  The  proposed  amendment 
would  extend  the  term  of  the 
agreement  to  August  31, 1987  with 
possible  month-to-month  continuation 
after  that  time.  The  amendment  would 
also  (^ovide  for  additional 
compensation  to  SSA  for  services 
rendered. 
Agreement  No.:  202-010776-015 
Title:  Asia  North  America  Eastbound 

Rate  Agreement 
Parties:  American  President  Lines,  Ltd., 
Barber  Blue  Sea,  Japan  Line,  Ltd., 
Kawasaki  Kisen  Kaisha,  Ltd.,  A.P. 
MoUer-Maersk  Lines,  Mitsui  O.S.K. 
Lines,  Ltd.,  Neptune  Orient  Lines,  Ltd., 
Nippon  Yusen  Kaisha  Line.  Orient 
Overseas  Container  Line.  Inc.,  Sea- 
Land  Service.  Inc..  Showa  Line,  Ltd., 
United  States  Lines,  Inc.,  Yamashita- 
Shinnlhon  Steamship  Co.,  Ltd.,  Zim 
Israel  Navigation  Co..  Ltd. 
Synopsis:  The  proposed  amendment 
would  eliminate  the  right  of 
independent  action  on  Canadian 
destination  cargoes  to  the  extent  the 
independent  action  reduces  a  rate  or 
servioe  item  below  minima  reflected 
in  the  Agreement's  Canadian  tariffs. 
The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-010776-016 

Title:  Asia  North  America  Eastbound 
Rate  Agreement 

Parties:  American  President  Lines.  Ltd., 
Barber  Blue  Sea.  Japan  Line,  Ltd., 
Kawasaki  Kisen  Kaisha.  Ltd.,  A.P. 
Moller-Maersk  Lines,  Mitsui  O.S.K. 
Lines,  Ltd.,  Neptune  Orient  Lines,  Ltd., 
Nippon  Yusen  Kaisha  Line,  Orient 
Overseas  Container  Line,  Inc.,  Sea- 
Land  Service,  Inc.,  Showa  Line,  Ltd., 
United  States  Lines,  Inc.,  Yamashita- 
Shinnihon  Steamship  Co.,  Ltd.,  Zim 
Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  clarify  the  existing  authority  of 


the  agreement  with  respect  to  the 
compensation  payable  to  connecting 
carriers  involved  in  transshipment 
arrangements  with  the  agreement 
parties. 

Agreement  No.:  224-011081 

Title:  Charleston  Terminal  Agreement 

Parties:  South  Carolina  State  Ports 
Authority  (Port),  Orient  Overseas 
Container  Line  Inc.  (OOCL) 

Synopsis:  The  proposed  agreement 
would  permit  OOCL  to  use  1796 
container  slots  at  the  Port's  Wando 
Terminal  for  an  initial  period  of  three 
years.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.;  224-011082 

Title:  Baltimore  Terminal  Agreement      i 

Parties:  Maryland  Port  Administration 
(Port),  The  Goodyear  Tire  &  Rubber 
Company  (Goodyear) 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease  38,000 
square  feet  of  space  in  the  Pier  3  Shed 
at  its  North  Locust  Point  Marine 
Terminal  and  300  feet  of  adjacent 
railroad  track  to  Goodyear  for  an 
initial  five-year  term. 

Agreement  No.:  224-011083 

Title:  Fednav-Canmar  RoRo 
Coordinated  Service 

Parties:  Canada  Maritime  Limited,  ' 

Fednav  Lakes  Services,  a  division  of 
Fednav  (USA),  Inc. 

Synopsis:  "The  proposed  agreement 
would  form  a  joint  service  between 
the  parties  in  the  trade  between  U.S. 
and  Canadian  Great  Lakes  and  St. 
Lawrence  River  ports  and  Canadian 
East  Coast  ports  and  ports  in  North 
Europe  and  the  United  Kingdom.  The 
agreement  applies  only  to  the  carriage 
of  commercial  cargo  on  roll-on  roll-off 
vessels  within  the  scope  of  the 
agreement. 

By  Order  ol  the  Federal  Maritime 
Commission. 

Dated:  March  26, 1987. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  87-7016  Filed  3-30-87;  8:45  amj 

BILUNG  CODE  <730-01-M 


FEDERAL  RESERVE  SYSTEM 

First  of  America  Bank  Corp.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  §  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
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Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  20, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago,  Illinois  60690: 

1.  First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan  and  First  of 
America  Bancorporation-IUinois,  Inc., 
Kalamazoo,  Michigan,  to  engage  de  novo 
through  their  subsidiary.  First  of 
America  Trust  Company,  Bannockbum. 
Illinois,  in  offering  personal  and 
institutional  trust  services  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y.  This  activity  will  be  conducted  in  the 
State  of  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  25, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  87-6961  Filed  3-30-87:  8:45  am] 

BILLING  COOC  6210-01-4I 


First  Peterborough  Bank  Corp.  et  al; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
5  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicaticn  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  20, 
1987. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  Peterborough  Bank  Corp., 
Peterborough,  New  Hampshire;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Peterborough,  Peterborough,  New 
Hampshire. 

2.  Hartford  National  Corporation, 
Hartford.  Connecticut;  to  acquire  100 
percent  of  the  voting  shares  of  Chester 
Bank,  Chester,  Connecticut.  Comments 
on  this  application  must  be  received  by 
April  17, 1987. 

B.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  First  Empire  State  Corporation, 
Buffalo,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Richmondville.  Richmondville.  New 
York. 

C.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  McLachlen  Bancshares 
Corporation,  Washington,  DC;  to 
become  a  bank  holding  company  by 


acquiring  100  percent  of  the  voting 
shares  of  McLachlen  National  Bank, 
Washington.  DC. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago,  Illinois  60690: 

1.  CBE,  Inc.,  Elkhom,  Wisconsin;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Community  Bank  of  Elkhom. 
Elkhom.  Wisconsin.  Comments  on  this 
application  must  be  received  by  April 
16. 1987. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  NW  Bancshares,  Inc.,  Chippewa 
Falls,  Wisconsin:  to  become  a  bank 
holding  company  by  acquiring  at  least 
90  percent  of  the  voting  shares  of  The 
Northwestem  Bank,  Chippewa  Falls, 
Wisconsin. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Kansas  National  Bancorporation, 
Goodland.  Kansas;  to  acquire  100 
percent  of  the  voting  shares  of  Peoples 
State  Bank.  Sharon  Springs.  Kansas. 
Comments  on  this  application  must  be 
received  by  April  10, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  25, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-6962  Filed  3-30-87;  8:45  am] 

BILUNQ  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Uniform  Proficiency  Testing  Program; 
Consideration;  Meeting 

agency:  CDC,  HHS. 

action:  Notice  of  meeting — 
Consideration  of  a  proposal  for  a 
Uniform  Proficiency  Testing  Program  for 
Laboratories  Covered  by  Medicare  and 
the  Clinical  Laboratory  Improvement 
Act  of  1967. 

Time  and  Date:  9:00  a.m.-4:00  p.m.— 
May  4, 1987. 

Place:  Auditorium  A,  Centers  for 
Disease  Control  (CDC),  1600  Clifton 
Road,  NE,  Altanta,  Georgia  30333 

Status:  Open  to  the  public  for 
participation,  comment,  and 
observation,  limited  only  by  the  space 
available. 
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Matters  to  be  uiscussea:  The  Health 
Care  Financing  Administration  (HCFA) 
has  asked  CDC  to  develop  a  proficiency 
testing  program  that  would  be 
applicable  to  laboratories  that  are 
Medicare  certified  and/or  licensed 
under  the  Clinical  Laboratories 
Improvement  Act  (CLIA)  of  1967.  In 
response  to  this  request.  CDC  has 
developed  a  proposal  for  a  uniform 
proficiency  testing  program  that 
includes  recommendations  for  program 
content,  frequency  of  challenge,  degree 
of  challenge,  and  evaluation  schemes  for 
individual  laboratory  performance.  Prior 
to  submission  of  a  final  proposal  to 
HCFA.  CDC  is  holding  this  meeting  to 
solicit  comments  on  all  aspects  of  this 
proposal. 

Copies  of  CDC's  draft  proposal  will  be 
available  on  request  after  April  1. 
Interested  persons  may  file  written 
statements  or  may  make  an  oral 
statement  at  the  meeting.  Depending  on 
the  number  of  persons  wishing  to  make 
oral  statements,  a  per  person  time  limit 
may  be  established  by  the  Meeting 
Director.  Anyone  wishing  to  make  an 
oral  statement  or  file  a  written 
statement  must  notify  the  contact  person 
by  May  1.  for  inclusion  in  the  meeting 
schedule. 

Contact  Person  for  More  Information: 
To  obtain  a  copy  of  the  Uniform 
Proficiency  Testing  Proposal  or  for 
additional  information  concerning  the 
meeting  contact:  D.  Joe  Boone,  Ph.D., 
Training  and  Laboratory  Program  Office. 
CDC,  1600  Clifton  Road,  NE.,  Atlanta. 
GA  30333,  Commercial:  404/329-1967. 
Telephones:  FTS  236-1967. 

Dated:  March  25. 1987. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  87-6963  Filed  3-30-87;  8:45  am] 

BILLING  COOe  41«0-1«-M 


Food  and  Drug  Administration 
[Docket  No.  87N-00781 

J.D.  Copanos  and  Sons,  Inc.  and 
Kanasco.  Ltd^  Proposal  To  Withdraw 
Approval  of  New  Drug  AppNcatJons 
and  New  Animal  Drug  Applications  for 
Sterile  Injectable  Products; 
Amendment 

agency:  Food  and  Drug  Administration 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  {FDA)  is  amending  a 
previous  notice  of  opportunity  for 
hearing  that  proposed  to  withdraw 
approval  of  the  new  drug  appLcations 
(NDA's)  and  new  animal  drug 


applications  (NADA's)  for  sterile 
injectable  drug  products  manufactured 
by  I.D.  Copanos  and  Sons.  Inc.  and 
Kanasoo,  Ltd.  (affiliated  corporations 
hereinafter  referred  to  collectively  as 
Kanasco).  This  amendment  rescinds  the 
notice  of  opportunity  for  hearing  with 
respect  to  two  NDA's  held  by  Elkins- 
Sinn,  Ibc.  The  notice  incorrectly  listed 
the  two  Elkins-Sinn  NDA's  as  providing 
for  sterile  injectable  drug  products 
manufactured  by  Kanasco.  Elkins-Sinn's 
products  are  not  manufactured  by 
Kanasco. 

DATE:  The  rescission  is  effective  March 
31, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  L  Ellsworth,  Center  for  Drugs 
and  Biologies  (HFN-366).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-295-6041. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  of  opportunity  for  hearing 
published  in  the  Federal  Register  of 
March  10. 1987  (52  FR  7311).  FDA 
proposed  to  withdraw  approval  of  the 
NDA's  and  NADA's  for  sterile  injectable 
drug  products  manufactured  by 
Kanasoo.  The  basis  for  the  proposal  was 
that  the  methods  used  in,  and  the 
facilities  and  controls  used  for,  the 
manufacture,  processing,  and  packaging 
of  the  sterile  injectable  drugs  are 
inadeqsate  to  assure  their  identity, 
strength,  quality,  and  purity,  and  were 
not  made  adequate  within  a  reasonable 
time  after  receipt  of  written  notice 
specifying  the  inadequacies.  The  notice 
incorrectly  listed  the  following  NDA's  as 
providing  for  sterile  injectable  products 
manufactured  by  Kanasco: 

NDA  60-515;  Cyanocobalamin;  Elkins-Sinn. 
Inc.,  2  Ejsterbrook  Ln..  P.O.  Box  5483,  Cherry 
Hill,  NJ  08034. 

NDA  83-165;  Prednisolone  acetate;  Elkins- 
Sinn,  Inc. 

These  products  are  not  manufactured 
by  Kanasco.  Accordingly,  the  Acting 
Director  of  the  Center  for  Drugs  and 
Biologies  hereby  rescinds  the  March  10. 
1987  notice  of  opportunity  for  hearing 
with  respect  to  the  above  listed  NDA's. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  505,  52 
Stat.  1032  as  amended  (21  U.S.C.  355))  and 
under  a»thority  delegated  to  the  Acting 
Director  of  the  Center  for  Drugs  and  Biologies 
(21  CFR  5.82). 

Dated  March  25, 1987. 
Gerald  F.  Meyer, 

Acting  Director,  Center  for  Drugs  and 

Biologicx. 

[FR  Doc.  87-7012  Filed  3-30-87;  8:45  aroj 

BILLING  COOC  41M-01-M 


Hearth  Resources  and  Services 
Administration 

Availability  of  Funds  for 
Demonstraition  Grants  for  Projects  of 
Emergency  Medical  Services  for 
Children 

agency:  Health  Resources  and  Services 
Administration.  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  up  to  $4  million  is 
available  for  grants  under  section  1910 
of  the  Public  Health  Service  (PHS)  Act. 
42  U.S.C.  3O0W-9.  which  authorizes  the 
Department  to  make  grants  to  States  or 
accredited  schools  of  medicine  in  States 
to  support  demonstration  projects  for 
the  expansion  and  improvement  of 
emergency  medical  services  (EMS)  for 
children.  Up  to  eight  awards  will  be 
made  under  this  notice.  HRSA,  through 
this  notice,  invites  eligible  applicants  to 
apply  for  these  grants. 

DATE:  To  receive  consideration, 
applications  for  the  EMS  for  Children 
grants  must  be  received  by  the  close  of 
business  June  29. 1987.  by  the  Chief. 
Grants  Management  Branch,  at  the  > 

address  below. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
ADDRESS:  Application  for  grants  is  made 
on  PHS  form  5161-1  (approved  under 
0MB  #0343-0006).  Specific  grant 
application  guidelines,  appUcation  forms 
and  additional  information  regarding 
business,  administrative  or  fiscal  issues 
related  to  the  awarding  of  grants  under 
this  notice  may  be  obtained  from:  Mr. 
Waddell  Avery,  Chief.  Grants 
Management  Branch.  Bureau  of  Health 
Care  Delivery  and  Assistance  (BHCDA). 
HRSA.  Room  7A-08.  Parklawn  Building. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  301-443-1440. 

FOR  FURTHBR  information  CONTACT: 

States  or  accredited  medical  schools 
wishing  to  inquire  about  the 
programmatic  aspects  of  the  EMS  for 
children  activity  should  address  their 
inquiries,  in  writing,  to  the  Office  of  the 
Director.  Division  of  Maternal  and  Child 
Health.  Bureau  of  Health  Care  Delivery 
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and  Assistance.  Room  6-05,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  301-443-2170. 
SUPPLEMENTARV  INFORMATION:  Section 
1910  of  the  PHS  Act,  as  amended,  the 
EMS  for  children  statute,  establishes  a 
program  of  grants  to  States  and 
accredited  medical  schools  for 
demonstration  projects  for  the 
expansion  and  improvement  of  EMS  for 
children  who  need  treatment  for  critical 
illnesses  and  injuries.  The  term  "State" 
includes  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands.  The  Northern 
Mariana  Islands.  Guam.  American 
Samoa,  and  the  Trust  Territory  of  the 
Pacific  Islands.  In  light  of  recent 
developments  regarding  the  status  of  the 
entities  that  previously  comprised  the 
Trust  Territory  of  the  Pacific  Islands,  we 
are  viewing  the  Republic  of  Palau,  the 
Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia  each 
as  a  State  for  purposes  of  this  grant 
program.  The  term  "school  of  medicine" 
for  purposes  of  this  program  is  defined 
as  having  the  same  meaning  as  set  forth 
in  section  701(4)  of  the  PHS  Act  (42 
U.S.C.  292a(4)).  "Accredited"  in  this 
context  has  the  same  meaning  as  set 
forth  in  section  701(5)  of  the  PHS  Act  (42 
U.S.C.  292a(5)). 

By  statute,  the  grant  period  is  for  one 
year  however,  the  grant  may  be 
renewed  for  a  second  year  if  it  is 
determined  that  renewal  will  provide 
significant  benefits  through  the 
collection,  analysis  and  dissemination  of 
information  and  data  which  will  be 
useful  to  other  States.  Also,  by  statute, 
only  one  grant  is  to  be  made  within  a 
State — either  to  the  State  or  an 
accredited  medical  school — in  any  given 
year.  Another  statutory  provision  limits 
the  number  of  grants  which  may  be 
made  in  any  fiscal  year  to  four  (4). 
However,  because  both  fiscal  year  1986 
and  1987  funding  is  available  at  this 
time,  up  to  eight  (8)  grants  will  be  made 
under  this  notice.  (Fiscal  year  1986 
funding  is  still  available  because  when 
Congress  appropriated  fiscal  year  198fi 
funding  for  this  program  in  Pub.  L.  99- 
349,  it  expressly  provided  that  the 
funding  will  remain  available  until 
September  30, 1987). 

It  is  the  intent  of  this  grant  program  to 
stimulate  the  initiation  or  expansion  of 
ongoing  efforts  in  the  States  to  reduce 
the  problems  of  life  threatening  pediatric 
trauma  and  critical  illness.  The 
Department  does  not  intend  to  award 
demonstration  grants  which  would 
duplicate  the  former  categorical  EMS 
grant  program  funded  by  this  agency,  or 
which  would  be  used  simply  to  increase 
the  availability  of  EMS  funds  allotted  to 


the  State  under  the  Preventive  Health 
Services  Block  grants. 

Eligible  applicants 

Applications  for  funding  under  section 
1910  will  be  accepted  from  States  and 
accredited  schools  of  medicine. 
Applicants  are  encouraged  to  seek  the 
participation  and  support  of  other 
entities  within  the  State,  such  as  local 
governments  and  health  and  medical 
organizations  in  the  private  sector,  in 
developing  the  proposed  demonstration 
project. 

Application  evaluation  criteria 

An  application  will  be  evaluated  by 
consideration  of  the  following  factors: 

(1)  The  adequacy  of  the  applicant's 
description  of  the  problem  of  pediatric 
trauma  and  critical  illness  in  the  State. 
The  adequacy  of  sections  of  the 
application  devoted  to  the  special 
problems  of  (a)  handicapped  children 
and  families;  and  (b)  minority  children 
and  families  (including  Native 
Americans). 

(2)  The  appropriateness  of  project 
outcome  objectives  in  relation  to  the 
specific  nature  of  the  problems 
identified  by  the  applicant. 

(3)  The  soundness  (in  relation  to  the 
state  of  the  art)  appropriateness, 
comprehensiveness,  cost  effectiveness 
and  responsiveness  of  the  proposed 
methodology  for  achieving  project  goals 
and  outcome  objectives. 

(4)  The  soundness  of  the  plan  for 
evaluating  progress  in  achieving  project 
outcome  objectives. 

(5)  The  extent  of  collaboration  and 
coordination  with  other  appropriate 
organizations  involved  in  health  care 
and  public  health  (e.g.,  injury  prevention 
activities,  community  support  services, 
rehabilitation  programs)  and  the  degree 
of  involvement  of  the  "community"  (e.g., 
private  sector,  voluntary  organizations). 

(6)  The  soundness  of  the  proposal,  as 
set  forth  in  the  application,  in  terms  of 
fiscal  management,  effective  use  of 
personnel,  and  ability  to  complete  the 
proposal  within  the  one  year  grant 
period. 

(7)  The  extent  to  which  the  applicant's 
work  under  the  grant  is  likely  to 
demonstrate  approaches  to  the 
reduction  of  the  consequences  of  the 
pediatric  life-threatning  trauma  and 
critical  illness  that  will  be  useful  and 
broadly  applicable  in  other 
communities. 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  45  CFR  Part  100.  Executive 
Order  12372  allows  States  t'rte  option  of 
setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 


assistance  under  certain  Federal 
programs.  The  application  packages  to 
be  made  available  under  this  notice  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  such  a  review  system 
and  will  provide  a  point  of  contact  in 
those  States  for  the  review.  Since  States 
are  allowed  60  days  for  this  review, 
applicants  are  advised  to  discuss 
projects  with,  and  provide  copies  of 
their  applications  to,  State  contact 
points  as  early  as  possible.  At  latest,  an 
applicant  should  provide  the  application 
to  the  State  for  review  at  the  same  time 
it  is  submitted  to  the  Grants 
Management  Branch,  BHCDA. 

OMB  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  listed  at  No.  13.127  in  the 
OMB  Catalog  of  Federal  Domestic 
Assistance. 

Dated:  March  24, 1987. 
David  N.  Sundwall, 
Administrator. 

(FR  E>oc.  87-6974  Filed  3-30-87;  8:45  am) 
BILUNO  COOC  4160-1&-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-060-07-7122-10-1018,  CA-19164] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  In  Riverside  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action — 
exchange  of  public  and  private  lands. 
CA  19164. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976  (43  U.S.C.  1716): 

San  Bernardino  Meridian,  California 

T.  3  S..  R.  6  E. 
Sec.  24.  All 

T.  3  S.,  R.  7  E. 

Sec.  20:  Lots  1  &  2,  SWV4SWV4 
Sec.  30:  Lots  5-16  inclusive,  NV4N'/4NEy4. 
NV^NEV4NWV4.  SWV4NEy4NWy4. 

Nwy4SEV4Nwy4 

Containing  845.34  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  non-federal  lands  in  Riverside 
County  from  The  Nature  Conservancy: 

San  Bernardino  Meridian,  California 

T.  4  S..  R.  7  E 
Sec.9:SWy4 
Containing  160  acres,  more  or  less. 


10268 


Federal  Register  /  Vol.  52,  No.  61  /  Tuesday,  March  31,  1987  /  Nlotices 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  exchange  is  to  acquire  a 
portion  of  the  non-federal  lands  within 
the  proposed  13,030  acre  preserve  for 
the  CoachcUa  Valley  fringe-toed  lizard. 

The  lizard  is  federally  listed  as 
threatened  and  State  Hsted  as 
endangered.  The  Bureau  of  Land 
Management's  goal  is  to  acquire 
approximately  6700  acres  within  the 
preserve.  The  acres  being  acquired  do 
not  constitute  habitat  for  the  lizard,  but 
provide  a  sand  source  required  for  the 
continuing  production  of  active  sand 
dune  areas  that  are  critical  habitat  for 
the  lizard.  Other  state  and  federal 
agencies  will  acquire  the  remaining 
portions  of  the  preserve.  The  public 
interest  will  be  well  served  by 
completing  this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
through  acreage  adjustment,  or  by  cash 
payment  in  an  amount  not  to  exceed  25 
percent  of  the  value  of  the  lands  being 
transferred  out  of  federal  ownership. 

Lands  being  transferred  out  of  federal 
ownership  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States:  Act  of  August  30, 1890  (26 
Slat.  391,  43  U.S.C.  945). 

2.  All  the  geothermal  steam  and 
associated  geothermal  resources  shall 
be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation, 
which  will  be  incorporated  in  the  patent 
document  is  available  for  review  at  this 
BLM  office. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  law,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  detailed  information  concerning 
this  exchange,  contact  John  Sullivan. 
BLM  Indio  Resource  Area  Office,  1900  E. 
Tahquitz-McCallum  Way,  Suite  B-1, 
Palm  Springs,  California  92262-7061. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 


realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior; 

Dated:  March  20. 1987. 
H.W.  Ri«cken, 
Acting  Ckstricl  Manager. 
jFR  Doc.  87-6966  Filed  3-30-67;  8:45  am] 

BILUNG  COM  4310-40-W 


lOR-119-07-4212-17;  GP7-147) 

Public  Lands,  Establishment  of 
Camping  Study  Limit  for 
Campgrounds  and  Undeveloped  Public 
Lands,  Medford  District,  OR 

AGENCY  Bureau  of  Land  Management, 
Interior. 

action:  Establishment  of  camping  stay 
limit  foi  campgrounds  and  undeveloped 
public  lands  in  the  Medford  District, 
Oregon. 

SUMMARY:  Persons  may  camp  within 
designated  campgrounds  or  on  public 
lands  not  closed  to  camping  within  the 
Medford  District  for  a  total  period  of  not 
more  then  fourteen  days  during  any  90 
day  period.  The  90  day  period  will  begin 
the  first  full  day  the  site  is  occupied 
foUowiog  a  previous  90-day  period.  The 
fourteen-day  limit  may  be  reached  either 
through  a  number  of  separate  visits  or 
through  a  period  of  continuous 
occupation  of  the  public  lands.  Under 
special  circumstances  and  upon  request, 
the  authorized  officer  may  give  written 
permission  for  extensions  to  the 
fourteen-day  limit. 

Addifionally,  no  person  may  leave 
personal  property  unattended  in 
designated  day  use  areas  for  a  period  of 
more  than  24  hours  or  in  designated 
campgrounds  or  recreation 
developments  for  a  period  of  more  than 
72  hours,  or  elsewhere  on  public  lands 
within  the  Medford  District  for  a  period 
of  more  than  10  days  without  written 
permission  from  the  authorized  officer. 

date:  Ttiis  camping  stay  limit  is 
effective  May  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Bellisle,  Grants  Pass  Area 
Manager.  3040  Biddle  Road.  Medford 
Oregon  97504.  Telephone  (503)  776-4325. 

SUPPLEMENTARY  INFORMATtON:  This 
camping  stay  limit  is  being  established 
in  order  to  assist  the  Bureau  in  reducing 
the  incidence  of  long  term  unauthorized 
occupancy  being  conducted  under  the 
guise  of  camping  within  campgrounds 
and  on  undeveloped  public  lands  in  the 
Medford  District. 


Authority  for  this  slay  limit  is  contained  in 
CFR  Title  43,  Chapter  it.  Part  8360,  Subparts 
8364.1,  8365.1-2.  and  8365.2-3. 
David  Jones, 
District  Moiuiger. 
(PR  Doc.  87-6667  Filed  3-30-67;  8:45  am] 

BIUJNG  COD£  4310-3»-« 


[NM-940-07-4220-11;  NM  0301943] 

Proposed  Continuation  of  Withdrawal, 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Notice. 


SUMMARY:  The  Forest  Service.  U.S. 
Department  of  Agriculture  proposes  that 
a  20JX)-acre  site  for  the  Beartrap  Forest 
Campground  (formerly  Beartrap  Forest 
Camp)  continue  for  an  additional  19 
years:  and  three  sites  totaling  80.00 
acres  for  the  Capilla  Peak 
Administrative  Site.  Capilla  Peak  Forest 
Camp,  and  Red  Canyon  Forest  Camp 
continue  for  an  additional  20  years.  The 
land  would  remain  closed  to  location 
and  entry  under  the  mining  laws. 

DATE:  Conunents  should  be  received  by 
June  29. 1987. 

ADDRESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  P.O.  Box 
1449,  Santa  Fe,  NM  87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  Thomas,  BLM,  New  Mexico  State 
Office.  505-988-6589. 

The  Forest  Service,  U.S.  Department 
of  Agriculture  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  2923  dated  January  30. 1963, 
be  continued  for  a  period  of  19  years  for 
the  Beartrap  Forest  Campground:  and 
the  Capilla  Peak  Administrative  Site, 
Capilla  Peak  Forest  Camp,  and  Red 
Canyon  Forest  Camp  continue  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  275 1, 
43  U.S.C.  1714.  The  land  is  described  as 
follows:       I 

New  Mexico  Principal  Meridian 

Cibola  National  Forest  Magdalena  Ranger 
District  Beartrap  Forest  Campground 
(formerly  Beartrap  Forest  Camp) 

T.  5  S..  R.  7  W.. 

Sec.  12.  SWV4NW'/4SE'/4.  NW'ASW'ASEVi. 

Mountainair  Banger  District 

Capilla  Peak  Administrative  Site 

T.  6  N..  R.  5  E., 
Sec.  34.  S'ASWV4SEV4.  , 

Capilla  Peak  Forest  Camp 

■^.  «  "VJ-  R.  5  e;. 
liac34.EV^Wy4SEV!». 
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Red  Canyon  Forest  Camp 
T.  5  N..  R.  5  E.. 

Sec.  33.  N'^NEV«NE'/i. 

Sec.  34,  W'/4NWV4NE'/4. 

The  area  described  aggregates  100.00  acres 
in  Torrance  and  Socorro  Counties. 

The  purpose  of  the  withdrawal  is  for 
the  protection  of  substantial  capital 
improvements  on  the  Magdaiena  and 
Mounfainair  Ranger  Districts,  Cibola 
National  Forest.  The  withdrawal  closed 
the  described  lands  to  mining  but  not  to 
surface  entry  or  mineral  leasing.  No 
change  in  the  segregative  effect  or  use  of 
the  land  is  proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  March  20, 1987. 
Monte  G.  fordan. 
State  Director  Associate. 
[FR  Doc.  87-6968  Filed  3-30-87;  8:45  am] 

WLUNG  COOe  431»-F8-M 


Alaska  State  Office;  Proposed 
Reinstatement  of  a  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97^51),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48632-AF  has  been  received 
covering  the  following  lands: 
Copper  River  Meridian,  Alaska 
T.  12  N..  R.  3  W., 

Sec.  6,  NW'/4NE'/4. 

(33.71  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  July  1, 1986, 
the  date  of  termination,  have  been  paid. 


Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48632-AF  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  July  1, 1986.  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  March  18. 1987. 
Sue  A.  Faught, 

Acting  Chief.  Branch  of  Mineral  Adjudication. 
[FR  Doc.  87-7047  Filed  3-30-87:  8:45  am] 

BILLING  CODE  4310-JA-M 


[MT-920-07-4111-13;  MTM  62845] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Montana 

Under  the  provisions  of  Pub.  L.  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  MTM  62845,  Carbon  County, 
Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  had  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  S5  per  acre  and 
16-%%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Sec.  31  (d)  and  (e)  of  the  Mineral  Lands 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  March  19, 1987. 
Karen  L.  Skauge. 
Chief  Leasing  Unit. 
|FR  Doc.  87-7003  Filed  3-30-87:  8:45  am] 

BILUNO  COOE  4310-DN-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Chevron  U.SJV^  Inc. 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS  0462. 
Block  135,  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 


development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Leeville,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  23. 1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmond  Park 
Boulevard,  Room  114,  New  Orleans, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACr 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  73&-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Services  makes 
information  contained  in  DOCDs 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated:  March  24, 1987. 

].  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  87-6969  Filed  3-30-87:  8:45  am] 

BILLING  COOE  4310-*M-N 


Development  Operations  Coordination 
Document;  Hall-Houston  Oil  Co. 

AGENCY:  Minerals  Management  services. 
ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  7835,  Block  31, 
Chandeleur  Area,  offshore  Louisiana. 
Propsed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Hopedale, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  March  20, 1987.  Comments 


lo: 
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must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minearls 
Management  Service. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  Region,  Minerals  Management 
Service.  1201  Elmwood  Park  Boulevard. 
Room  114,  New  Orleans.  Louisiana 
(Office  Hours;  9  a.m.  to  3:30  p.m.. 
Monday  through  Friday).  A  copy  of  the 
DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  23, 1987. 

|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-6970  Filed  3-30-87:  8:45  am] 

BIIXING  CCOE  4310-MR-M 


Development  Operations  Coordination 
Document;  Samedan  Oil  Corp. 

AGENCY:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Samedan  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5669.  Block  18.  West  Delta  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice.  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  March  20, 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hours;  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated;  March  23. 1987. 

).  Rogers  Pearcy, 

Regiondj  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doa  87-6971  Filed  3-30-87;  8:45  am) 

BILUNG  CODE  4310-MR-M 


National  Park  Service 

[FES  87-131     I 

Availability  of  Final  Environmental 

impact  Statement;  Upper  Delaware 

Scenic  and  Recreational  River,  NY  and 

PA 

agency:  National  Park  Service,  Interior. 

action:  Notice  of  availability  of  final 

environmental  impact  statement  for  the 

proposed  river  management  plan.  Upper 

Delaware  Scenic  and  Recreational 

River. 


DATES:  This  notice  announces  the 
availability  of  the  final  environmental 
impact  statement  for  the  proposed  river 
management  plan  for  the  Upper 
Delaware  Scenic  and  Recreational 
River.  No  action  will  be  taken  on  the 
alternatives  contained  in  this  statement 
for  30  days  following  the  notice  of 
availability  filed  with  the  Environmental 
Protection  Agency. 

ADDRESS:  Copies  of  the  final 
environmental  impact  statement  and 
proposed  river  management  plan  are 
available  from  the  National  Park 
Service.  Mid-Atlantic  Regional  Office. 
143  South  Third  Street,  Philadelphia,  PA 
19106.  Copies  may  also  be  obtained  at 
Upper  Delaware  National  Scenic  and 
Recreational  River,  Drawer  C, 
Narrowsburg,  NY  12764-0159:  and 
Conference  of  Upper  Delaware 
Townships,  P.O.  Box  41.  Fosterdale.  NY 
12735.  ,1 

Bruce  Blanchard,  Director. 
Environmental  Project  Review. 
March  26, 1987. 
[FR  Doc.  87-7030  Filed  3-30-87;  8:45  am) 

BILUNG  COOC  4310-70-M 

Statue  of  Liberty-Ellis  Island 
Centennial  Commission  Meeting 
AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  the  Statue  of 
Liberty-Ellis  Island  Centennial 
Commission  meeting.  The  purpose  of 
this  meeting  is  to  discuss  possible 
upcoming  reports  on  the  development  of 
the  northern  and  southern  portions  of 
Ellis  Island  and  a  report  from  the  Statue 
of  Liberty-Ellis  Island  Foundation.  Other 
additional  business  which  may  properly 
be  brought  before  the  Commission  may 
also  be  considered  at  this  meeting. 
TIME  AND  DATE:  10:30  am  to  3:00  pm. 
Friday,  April  24, 1987. 

Place:  Secretary's  Conference  Room 
(Room  5160J.  Department  of  the  Interior, 
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18  and  C  Streets,  NW..  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracey  Harbaugh,  Staff  Assistant,  Office 
of  the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  Room  #3152, 18  And 
C  Streets,  NW..  Washington  DC  20240, 
(202)  343-8928. 

Dated:  March  24, 1987. 
P.  Daniel  Smith, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

|FR  Doc.  87-7031  Filrjd  3-30-87;  8:45  am) 
BIUJNG  CODE  4310-70-M 


National  Register  of  Historic  Places, 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  March 
21. 1987.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  April 
15. 1987. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 

CALIFORNIA 

San  Diego  County 

San  Diego,  Sweet.  A.  H..  Residence  and 
Adjacent  Small  House,  435  W.  Spruce  St. 
and  3141  Curlew  St. 

Santa  Cruz  County 

Capitola.  Old  Riverview  Historic  District. 

Blue  Gum  Ave.,  Capitola  Ave.,  Riverview 

Ave.,  Riverview  Dr.,  and  Wharf  Rd. 
Capitola,  Six  Sisters-Lawn  Way  Historic 

District.  Lawnway.  Capitola  Ave..  San  Jose 

Ave.,  and  Esplanade 

DISTRICT  OF  COLUMBIA 
Washington 

Cleveland  Park  Historic  District.  Roughly 
between  Wisconsin  Ave.  on  the  west. 
Connecticut  Ave.  on  the  east,  Tilden  St.  to 
the  north,  and  Klingle  Rd.  to  the  south. 

Kalorama  Triangle  Historic  District,  Roughly 
bounded  by  Connecticut  Ave..  Columbia 
Rd..  and  Calvert  St. 

FLORIDA 

Brevard  County 

Windover  Archeological  Site  (8BR246) 

KENTUCKY 

Pike  County 

Pikeville,  Chesapeake  and  Ohio  Passenger 
Depot.  (Pikeville  MRA)  Hellier  Ave. 


MARYLAND 

-J 

Baltimore  (Independent  City) 

Cathedral  Hill  Historic  District.  Charles, 
Cathedral,  Hamilton,  Saratoga  and  St.  Paul 
Sts. 

MINNESOTA 

Kandiyohi  County 

Lake  Lillian  vicinity,  Bosch  John,  Farmstead, 

CR4 
Willmar  vicinity.  District  School  No.  55.  CR  3 

and  US  71 

MISSISSIPPI 
Adams  County 

Natchez  vicinity.  Hillside,  Hutching  Landing 
Rd. 

MONTANA 

Big  Horn  County 

Crow  Agency,  Custer  Battlefield  Historic 
District  (Custer  Battlefield  National 
Monument  MRA  J,  East  bank  of  the  Little 
Bighorn  River 

Crow  Agency,  Reno-Benteen  Battlefield 
(Custer  Battlefield  National  Monument 
MRA).  5  mi.  S  of  Custer  Battlefield 

VIRGINIA 

Buckingham  County 

New  Canton  vicinity.  Mount  Ida,  VA  610 

Richmond  (Independent  City) 

Trinity  Methodist  Church.  2000  E.  Broad  St. 

Suffolk  (Independent  City) 

Suffolk  Historic  District,  Roughly  Bounded 

by  RR  tracks.  Hill  St.,  Ce^teral  Ave.. 

Holladay  St.,  Washington  St.,  N.  Saratoga 

St.  and  Pine  St. 
|FR  Doc.  87-6973  Filed  3-30-87:  8:45  am) 

WLUNG  CODE  4310-70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
0MB  reviewer  listed  at  the  end  of  the 
entry  no  later  than  (ten  days  after 
publication).  Comments  may  also  be 
addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer,  Fred  D.  Allen, 
(703)  875-1573,  IRM/PE,  Room  1109,  SA- 
14,  Washington,  DC  20523, 

Date  Submitted:  March  25. 1986. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number:  0412-0520. 


Type  of  Submission:  Renewal. 

Title:  Information  Collection  Elements 
in  the  A.I.D.  Acquisition  Regulations 
(AIDAR). 

Purpose:  A.I.D.  is  authorized  to  make 
contracts  with  any  corporation, 
international  organization,  or  other  body 
of  persons  whether  within  or  without 
the  United  States  in  furtherance  of  the 
purposes  and  within  the  limitations  of 
the  Foreign  Assistance  Act  (FAA). 
Information  collections  and 
recordkeeping  requirements  placed  on 
the  public  by  the  A.I.D.  Acquisition 
Regulation  (AIDAR).  are  published  as  48 
CFR  Part  7.  These  are  all  A.I.D.  unique 
procurement  requirements  which  have 
not  otherwise  been  submitted  to  OMB 
for  approval.  The  preaward 
requirements  are  based  on  a  need  for 
prudent  management  in  the 
determination  that  an  offeror  either  has 
or  can  obtain  the  ability  to  competently 
manage  development  assistance 
programs  utilizing  public  funds.  The 
requirements  for  information  during  the 
post-award  period  are  based  on  the 
need  to  administer  public  funds 
prudently. 

Respondents  will  have  a  submission 
burden  of  three  responses  and  an 
estimated  annual  recordkeeping  burden 
of  12  hours  per  recordkeeper 

Reviewer:  Francine  Picoult  (202)  395- 
7340,  Office  of  Management  and  Budget, 
Room  3201,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  March  23, 1987. 
Fred  D.  Allen. 

Planning  and  Evaluation  Division. 
|FR  Doc.  87-6964  Filed  3-30-87;  8:45  am) 

BILUNG  CODE  6116-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-17,139] 

Union  Switch  and  Signal  Division 
American  Standard  Inc^  Swissvaie,  PA; 
Public  Hearing 

Pursuant  to  a  court  order  from  the  U.S. 
Court  of  International  Trade  (USCIT)  in 
United  Electrical  Radio  &  Machine 
Workers  of  America  v.  Secretary  of 
Labor  (USCIT  86-11-01409)  on  March  10, 
1987,  a  public  hearing  is  scheduled  for 
7:00  pm  on  April  16, 1987  at  the 
Swissvaie  Municipal  Building  in 
Swissvaie,  Pennsylvania.  The  public 
hearing  is  for  petitioners  or  any  other 
persons  showing  a  substantial  interest 
in  the  proceedings  to  furnish  additional 
testimony  and  evidence  of  a  relevant 
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and  material  nature  bearing  upon  the 
investigation  regarding  petition  TA-W- 
17,139  filed  on  behalf  of  workers  and 
former  workers  at  Union  Switch  and 
Signal  Division,  American  Standard 
Incorporated,  Swissvale,  Pennsylvania. 

Such  individuals  who  desire  to  furnish 
additional  testimony  as  evidence  should 
inform  the  Director,  Office  of  Trade 
Adjustment  Assistance.  Department  of 
Labor,  of  their  intention  to  appear  not 
later  than  Tuesday,  April  14, 1987.  Mr. 
Marvin  M.  Fooks,  Director,  OTAA,  can 
be  reached  in  Washington,  DC,  at  (202) 
376-2646.  The  Director's  Office  is  in 
Room  6434,  601  D  Street  NW.. 
Washington,  DC  20213. 

Signed  at  Washington,  DC,  this  27th  day  of 
March.  1987. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  87-7087  Filed  3-30-87;  8:45  am) 
BILLING  COOE  4S10-30-M 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-87-50-C] 

Meshach  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Meshach  Coal  Company,  HC  81  Box 
1532,  Hinkle,  Kentucky  40953  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  1  (l.D.  No.  15-14028)  located  in 
Knox  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the  ' 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  machine  mounted  methane 
monitors  on  three  wheel  tractors.  In 
further  support  of  this  request,  petitioner 
states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
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monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowiitg  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapsed 
time  between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergiae  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  tfian  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available' to  assure  that  all  coal  hauling 
tractors  Will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacliurer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  witten  comments.  These 
commentb  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
VariancBB,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
30. 1987.  Copies  of  the  petition  are 
availably  for  inspectfon  at  that  address. 

Dated:  March  24. 1987. 
Patricia  M(.  Silvey, 

AssociateiAssistant  Secretary  for  Mine 
Safety  anH  Health. 

[FR  Doc.  87-7032  Filed  3-30-87:  8:45  am] 
BILUNQ  COOE  4S10-43-M 

[Docket  No.  M-87-4-M] 

Montana  Resources,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Montana  Resources.  Inc.,  600  Shields 
Avenue,  Butte,  Montana  59701  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  56.14001  (moving  machine  parts)  to 
its  Continental  Mine  (l.D.  No.  24-00338) 
located  ;  n  Silver  Bow  County,  Montana. 


The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  gears;  sprockets; 
chains;  drive,  head,  tail,  and  takeup 
pulleys;  flywheels;  couplings;  shafts; 
sawblades;  fan  inlets;  and  similar 
exposed  moving  machine  parts  which 
may  be  contacted  by  persons,  and 
which  may  cause  injury  to  persons,  shall 
be  guarded. 

2.  As  an  alternate  method,  petitioner 
seeks  a  modification  of  the  standard 
that  will  allow  each  agitator  and  drive 
shaft  within  the  floatation  process  of  the 
Concentrator,  not  to  be  guarded.  In 
further  support  of  this  request,  petitioner 
states  that: 

(a)  The  agitator  and  drive  assembly 
are  located  more  than  six  feet  above  the 
floor  and  are  offset  slightly  more  than 
one  foot  on  either  side  from  the 
walkway.  Since  pinch  points  are 
inaccessible,  accidental  exposure  is 
highly  unlikety; 

(b)  All  mechanical  and  electrical  work 
on  flotation  machines  calls  for  the  use  of 
a  lock-put  procedure.  By  locking  out 
equipment  at  the  main  disconnect, 
adequate  protection  is  provided.  When 
employees  perform  such  work,  the  entire 
row  of  agitators  is  shut  down;  thus, 
adjacent  cells  do  not  present  a  hazard; 

(c)  The  "Three  grove  poly  V-Belts", 
which  rotate  the  agitator,  are  made  of 
three  strands  bounded  by  one  backing. 
The  belts  rarely  break,  but  if  they  do, 
broken  belts  drop  to  the  side  presenting 
no  hazard  to  employees; 

(d)  The  entire  flotation  division  is 
staffed  by  two  persons  per  shift.  Each 
division  is  operated  and  monitored  by  a 
Control  Room  Supervisor.  Because  of 
the  remote  control  capabilities,  the  work 
required  on  the  flotation  floor  is  reduced 
and  potential  exposures  are  therefore   , 
minimal;  and  : 

(e)  There  are  no  congested  areas 
within  the  flotation  division  and  spare 
parts  are  kept  free  of  all  aisleways.  The 
entire  division  is  adequately  lighted. 

3.  Petitioner  also  states  that  additional 
guards  could  obscure  operators  vision  of 
the  process  and  may  congest  some  of 
the  work  areas,  especially  during 
maintenance  and  repairs. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
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Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
30, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  24, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc.  87-7033  Filed  3-30-87:  8:45  am| 
BILLING  CODE  4S10-43-M 


Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Work  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Work  Group  on  Fiduciary  Liabilities  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  at  10:30  a.m.,  Tuesday,  April  28, 
1987,  in  Room  N-3437C,  U.S.  Department 
of  Labor  Building,  Third  and 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

This  eight-member  work  group  was 
formed  by  the  Advisory  Council  to  study 
various  ERISA  issues  relating  to 
fiduciary  liabilities. 

The  purpose  of  the  April  28  meeting  is 
to  determine  problems  pension  funds 
are  having  in  obtaining  fiduciary 
liability  insurance  coverage,  as  well  as 
problems  insurance  companies  have  in 
P'-oviding  such  insurance.  The  work 
group  will  take  testimony  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or  before  April  20, 1987  to 
Charles  W.  Lee,  Jr.,  Executive  Secretary, 
ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  Room  N-5677,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  22, 1987. 


Signed  at  Washington.  DC.  this  26th  day  of 
March,  1987. 

Dennis  M.  Kass, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc.  87-6996  Filed  3-30-87;  8:45  am] 

BtLUf4G  CODE  4510-2».4< 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-335] 

Florida  Power  &  Light  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  J  to 
10  CFR  Part  50  to  the  Florida  Power  & 
Light  Company  (the  licensee),  for  the  St. 
Lucie  Plant,  Unit  No.  1,  located  at  the 
licensee's  site  in  St.  Lucie  County, 
Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  requested  exemption  is  related  to 
Section  III  of  Appendix  J  to  10  CFR  Part 
50.  Section  III  contains  containment 
leakage  testing  requirements. 
Specifically,  the  licensee  has  requested 
an  exemption  from  paragraph 
III.D.2(b)(ii)  which  states  "air  locks 
opened  during  periods  when 
containment  integrity  is  not  required  by 
the  plant's  Technical  Specification  shall 
be  tested  at  the  end  of  such  periods  at 
not  less  than  Pa." 

The  proposed  exemption  is  responsive 
to  the  licensee's  letter  dated  October  10, 
1986,  as  supplemented  by  letter  dated 
January  9, 1987,  requesting  the 
exemption. 

The  Need  for  the  Proposed  Action 

The  existing  air  lock  doors  are  so 
designed  that  a  full  pressure  test  at  the 
calculated  peak  containment  internal 
pressure  (Pa)  of  an  entire  air  lock  can 
only  be  performed  after  strongbacks 
(structural  bracing)  have  been  installed 
on  the  inner  door.  Strongbacks  are 
needed  since  the  pressure  exerted  on 
the  inner  door  during  the  test  is  in  a 
direction  opposite  to  that  of  the  accident 
pressure  direction.  The  strongbacks  are 
extremely  difficult  to  install  and  the 
outer  door  must  be  opened  to  remove 
the  strongbacks.  As  a  result, 
approximately  14  hours  are  required  to 
complete  a  full  pressure  test  of  an  air 
lock.  Therefore,  the  licensee  proposes  an 
alternative  test  to  be  conducted  during 
those  periods  when  containment  vessel 
integrity  is  not  required  by  the  Plant 


Technical  Specifications  and  prior  to 
entering  Mode  4.  The  alternative  test 
consists  of  testing  the  seals  of  the  inner 
and  outer  doors  by  pressurizing  the  area 
between  the  seals  and  verifying  an 
acceptable  leakage  rate.  If.  however, 
maintenance  has  been  performed  on  the 
air  lock  since  the  last  successful  test 
performed  pursuant  to  paragraph 
III.D.2(b)(i),  an  overall  air  lock  test  will 
be  performed.  The  licensee  contends 
that  this  proposal  will  provide  adequate 
assurance  of  air  lock  integrity  without 
imposing  undue  delays  on  return  to 
power  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

Our  evaluation  of  the  proposed 
exemption  from  Appendix  j  to  10  CFR 
Part  50  indicates  that  the  granting  of  the 
exemption  will  not  impact  containment 
integrity  for  the  following  reasons.  If  the 
periodic  6-month  test  of  paragraph 
III.D.2(b)(i)  of  Appendix  J  and  the  test 
required  by  paragraph  III.D.2(b)(iii)  of 
Appendix  J  are  current,  there  should  be 
no  reason  to  expect  an  air  lock  to  leak 
excessively  just  because  it  has  been 
opened  during  cold  shutdown  or 
refueling. 

Therefore,  post-accident  radiological 
releases  will  not  be  greater  than 
previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents  and  there  is 
no  significant  increase  in  occupational 
exposures.  Therefore,  the  Commission 
concludes  that  there  is  no  significant 
radiological  environmental  impact 
associated  with  the  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  is  no  significant  non- 
radiological  environmental  impact 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  (for 
the  construction  permit  and  operating 
license)  for  the  St.  Lucie  Plant,  Unit  No. 
1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 


wz: 
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Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  letter  requesting  the 
exemption  dated  October  10, 1986,  and 
the  supplemental  letter  dated  January  9. 
1987,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  Indian  River 
Junior  College  Library.  3209  Virginia 
Avenue.  Fort  Pierce.  Florida. 

Dated  at  Bethesda,  Maryland,  this  23rd  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C  Thadani, 

Director.  PWR  Project  Directorate  #A 
Division  of  PWR  Licensing-B. 
|FR  Doc.  87-7055  Filed  3-30-87;  8:45  am| 
BILUNG  COOe  7590-01-M 


[Docket  No.  50-302] 

Florida  Power  Corp.  et  al.  and  Crystal 
River  Unit  No.  3  Nuclear  Generating 
Plant;  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72,  issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  the 
Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant  (Crystal  River  Unit  3), 
located  in  Citrus  County,  Florida. 

Identification  of  Proposed  Action 

The  amendment  would  extend  the 
expiration  date  of  the  operating  license 
for  Crystal  River  Unit  3  from  September 
25,  2008  to  December  3,  2016.  The  license 
amendment  is  responsive  to  the 
Ucensee's  application  dated  February  17, 
1986,  as  supplemented  on  November  19 
and  25, 1986,  and  February  17. 1987.  The 
Commission's  staff  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Date  of  Facility 
Operating  License  No.  DPR-72.  Florida 
Power  Corporation,  et  al..  Crystal  River 
Unit  No.  3  Nuclear  Generating  Plant, 
Docket  No.  50-302 ".  dated  March  26. 
1987. 


Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  the  expiration 
date  of  the  operating  license  for  Crystal 
River  Unit  3.  This  evaluation  considered 
the  previous  environmental  studies, 
including  the  "Final  Environmental 
Statement  Related  to  the  Proposed 
Crystal  River  Unit  3"  (FES),  May  1973. 
and  more  recent  NRC  policy. 

Radiological  Impacts 

Based  on  current  and  projected 
populations,  the  Commission's  staff 
concludes  that  the  Low  Population  Zone 
and  the  nearest  population  center 
distances  will  likely  be  unchanged  from 
those  used  for  licensing  the  unit. 
Therefore,  the  conclusion  reached  in  the 
stafrs  Safety  Evaluation  in  1974  that 
Crystal  River  Unit  3  meets  the 
requirements  of  10  CFR  Part  100  remains 
unchanged.  The  staff  further  concluded 
that  overall  conclusions  of  the  FES 
concerning  radiological  consequences 
following  accidents  would  not  change. 
Principal  factors  associated  with  an 
additional  period  of  operation  which 
could  potentially  change  the  probability 
or  consequences  of  an  accident  were 
examined,  and  the  staff  has  determined 
that  the  proposed  extension  would  not 
cause  a  significant  increase  in  the 
radiological  consequences  or  in  public 
risk  from  reactor  accidents,  and  would 
not  change  any  conclusions  reached  by 
the  Commission  in  the  FES. 

With  regard  to  normal  plant 
operatioit  the  Hcensee  complies  with 
Commission  guidance  and  requirements 
for  keeping  radiation  exposures  "as  low 
as  is  reasonably  achievable"  (ALARA) 
for  occupational  exposures  and  for 
radioactivity  in  effluents.  The  Hcensee 
would  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  when 
available  and  appropriate.  Estimated 
doses  from  effluent  releases  have  been 
well  below  projected  values  and  dose 
design  objectives,  and  increases  due  to 
extended  plant  operation  will  not  be 
significant.  Occupational  exposures  are 
expected  to  remain  about  as  estimated 
in  the  FBS.  Accordingly,  the 
Commisiion's  staff  has  concluded  that 
radiological  impacts  on  man,  both  onsite 
and  offslte,  due  to  extended  plant 
operations  will  not  be  signficant  and 
that  our  previous  cost-benefit 
conclusions  remain  valid. 

With  fegard  to  transportation  of  fuel 
and  waste,  estimated  doses  to 
individuals  per  reactor  year  will  not 
increase  beyond  Table  S-4  of  10  CFR 
51.52,  and  environmental  impacts  will 


not  be  signficantly  different  from  those 
previously  assessed  in  the  FES. 

Non-Radiological  Impacts  \ 

The  Commission  has  concluded  that 
the  proposed  extension  will  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Commission 
in  the  FES.      [ 

Finding  of  No  BigniHcant  Impact 

The  Commission's  staff  has  reviewed 
the  proposed  change  to  the  expiration 
date  of  the  Crystal  River  Unit  3  Facility 
Operating  License  relative  to  the 
requirements  set  forth  in  10  CFR  Part  51. 
Based  upon  the  environmental 
assessment,  the  Commission's  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31. 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  February  17. 1986.  as 
supplemented  on  November  19  and 
November  25. 1986.  and  February  17, 
1987.  (2)  the  FES  issued  May  1973,  and 
(3)  the  Environmental  Assessment  dated 
March  26. 1987.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  Washington,  DC  2055  and 
at  the  Crystal  River  Public  Library.  668 
NW.,  First  Avenue.  Crystal  River, 
Florida  32629. 

Dated  at  Bethesda,  Maryland,  this  26th  day 
of  March,  1987. 

For  the  Nuclpar  Regulatory  Commission. 
)ohnF.  Stolz.   I 

Director,  PWR' Project  Directorate  #6, 
Division  of  PWR  Licensing-B. 
[FR  Doc.  87-7066  Filed  3-30-87;  8:45  am] 

BILLING  CODE  7S»0-01-«I 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Hearings  on  Restoration  of  the 
Application  of  Column  1  Rates  of  Duty 
of  the  Tariff  Schedules  of  ttie  United 
States  to  Products  of  Poland 

summary:  This  publication  gives  notice 
that  the  Trade  PoHcy  Staff  Committee 
(TPSC)  will  conduct  public  hearings  on 
the  application  of  column  1  Rates  of 
Duty  of  the  Tariff  Schedules  of  the 
United  States  to  the  products  of  Poland. 
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1.  Public  Hearings 

In  conformity  with  the  Trade 
Expansion  Act  of  1962.  as  amended  and 
the  Trade  Act  of  1974,  including  section 
125  thereof,  the  Trade  Policy  Staff 
Committee  (TPSC)  has  scheduled  a 
hearing  on  April  28, 1987  to  provide  an 
opportunity  for  public  comments  on 
Proclamation  5610,  which  restores  the 
application  of  column  1  rates  of  duty  of 
the  Tariff  Schedules  of  the  United  States 
to  the  products  of  Poland. 

2.  Requests  to  Participate  in  the  Public 
Hearings 

Hearings  will  be  held  on  Tuesday, 
April  28, 1987,  beginning  at  10:00  a.m.  in 
Room  403,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  (to  be  continued 
on  April  29  if  necessary).  Parties  wishing 
to  testify  orally  at  the  hearing  must 
provide  written  notification  of  their 
intention  by  April  20, 1987  to  Carolvn 
Frank,  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trtade  Representative,  600 17th  Street, 
NW.,  Room  521.  Washington,  DC  20506. 
In  addition,  parties  must  provide  the 
following  information. 

(1)  Their  names,  addresses  and 
telephone  numbers;  and 

(2)  A  brief  summary  of  their 
presentation,  including  the  product(s), 
with  TSUS  numbers,  to  be  discussed. 

Those  parties  presenting  oral 
testimony  must  submit  a  complete 
written  statement  in  20  copies  by  noon, 
Thursday,  April  23.  Remarks  at  the 
hearing  should  be  limited  to  no  more 
than  a  10  minute  summary  of  the  written 
statement,  to  allow  time  for  possible 
questions  from  the  Chairman  and  the 
interagency  panel. 

Persons  not  wishing  to  participate  in 
the  hearings  may  submit  a  written 
statement  in  20  copies  by  April  29, 1987 
to  Carolyn  Frank  at  the  address  noted 
above.  Any  business  confidential 
material  must  be  accompanied  by  a 
nonconfidential  summary  thereof. 

Parties  are  referred  to  section  2003  of 
Title  15  of  the  Code  of  Federal 
Regulations  for  the  Committee's  rules 
concerning  oral  testimony,  the 
submission  of  written  briefs,  the 
treatment  of  business  confidential 
information  and  other  procedures 
related  to  TPSC  hearings. 

3.  Background 

On  February  19, 1987  the  President 
signed  Proclamation  No.  5610  (52  FR 
5425  February  23, 1987),  revoking 
Proclamation  No.  4991  which  had 
suspended  the  application  of  the  rates  of 
duty  provided  in  Column  1  of  the  Tariff 
Schedules  of  the  United  States  (TSUS) 


to  the  products  of  Poland.  The 
President's  Proclamation  of  February  19, 
1987  followed  from  his  determination 
that  the  Polish  Government  had  taken 
steps  that  led  him  to  believe  that  Poland 
should  be  given  a  renewed  opportunity 
to  address  its  trade  obligations  with  the 
benefit  of  most-favored-nation  tariff 
treatment.  The  President  determined 
that  the  national  interest  required 
expeditious  action  in  this  case.  The 
Proclamation  took  effect  on  February  23, 
1987. 

For  further  information,  contact  Carol 
Thompson.  Office  of  Europe  and  the 
Mediterranean,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street  NW.,  Room  317,  Washington  DC 
20506.  telephone:  395-3211. 
Donald  M.  Phillips. 

Chairman,  Trade  Policy  Staff  Committee. 
|FR  Doc.  87-7071  Filed  3-30-87;  8:45  am] 

BILLING  CODE  3190-01-M 


U.S.-Japan  Semiconductor 
Arrangement;  Request  for  Public 
Comments  on  Possible  U.S.  Actions  in 
Response  to  Acts  by  the  Government 
of  Japan  Apparently  Inconsistent  With 
ttie  Arrangement 

summary:  The  section  301  Committee 
will  conduct  a  public  hearing  on  April 
13, 1987,  on  possible  U.S.  actions  in 
response  to  the  apparent  failure  by  the 
Government  of  Japan  to  fulfill  its 
obligations  under  the  U.S.-Japan 
Semiconductor  Arrangement. 
FOR  FURTHER  INFORMATION  CONTRACT: 
Jim  Gradoville,  (202)  395-3475  (for 
technical  and  policy  issues);  Chris  Parlin 
(202)  395-3432  (for  legal  issues). 
SUPPLEMENTARY  INFORMATION:  On 
September  2, 1988.  the  governments  of 
Japan  and  the  United  States  of  America 
signed  the  Arrangement  concerning 
Trade  in  Semiconductor  Products  ("U.S.- 
Japan Semiconductor  Arrangement").  In 
the  Arrangement,  the  Government  of 
Japan  Joined  the  Government  of  the 
United  States  in  declaring  its  desire  to 
enhance  free  trade  in  semiconductors  on 
the  basis  of  market  principles  and  the 
competitive  positions  of  the 
semiconductor  industries  in  the  two 
countries.  The  Government  of  Japan 
committed:  (1)  To  impress  upon 
Japanese  semiconductor  producers  and 
users  the  need  to  aggressively  take 
advantage  of  increased  market  access 
opportunities  in  Japan  for  foreign-based 
semiconductor  firms;  and  (2)  to  provide 
further  support  for  expanded  sales  of 
foreign-produced  semiconductors  in 
Japan  through  establishment  of  a  sales 
assistance  organization  and  promotion 
of  stable  long-term  relationships 


between  Japanese  purchasers  and 
foreign-based  semiconductor  producers. 
Finally,  both  Governments  agreed  that 
the  expected  improvement  in  access  by 
foreign-based  semiconductor  producers 
would  be  gradual  and  steady  over  the 
period  of  the  Arrangement. 

Although  the  Government  of  Japan 
has  taken  a  few  steps  toward  satisfying 
these  obligations,  they  have  been 
inadequate;  there  have  not  been 
concerted  efforts  to  fulfill  the 
Arrangement's  obligations  to  increase 
market  access  opportunities  in  the 
Japanese  market  for  foreign-based 
semiconductor  producers. 

In  the  Arrangement  the  Government 
of  Japan  also  committed:  (1)  To  monitor 
costs  and  export  prices  on 
semiconductor  products  exported  by 
Japanese  semiconductor  firms  from 
Japan  in  order  to  prevent  "dumping" 
(circumvention  of  antidumping  measures 
taken  in  the  United  States);  and  (2)  to 
encourage  Japanese  simiconductor 
producers  to  conform  to  this  principle. 

Again,  the  Government  of  Japan  has 
taken  a  few  steps  toward  satisfying 
these  obligations,  but  they  have  been 
inadequate;  there  have  not  been 
concerted  efforts  to  fulfill  the 
Arrangement's  obligations. 

In  response  to  the  apparent  failure  by 
the  Government  of  Japan  to  fulfill  its 
obligations  under  the  U.S.-Japan 
Semiconductor  Arrangement,  the  United 
States  is  considering  increasing  customs 
duties  on  products  imported  from  Japan 
having  a  value  comparable  to  the  effect 
on  United  States  commerce  of  Japans 
failure  to  fullfill  its  obligations  under  the 
Arrangement. 

Under  section  301  of  the  act,  the 
President  is  authorized  to  take  all 
appropriate  and  feasible  action  within 
his  power  to  enforce  U.S.  rights  under  a 
trade  agreement  or  to  obtain  the 
elimination  of  an  act,  policy,  or  practice 
of  a  foreign  government  or 
instrumentality  that  denies  U.S.  benefits 
under  a  trade  agreement  or  is 
unjustifiable,  unreasonable  or 
discriminatory  and  a  burden  or 
restriction  on  U.S.  commerce.  Section 
301(b)  specifically  authorizes  the 
President,  inter  alia,  to  suspend  or 
withdraw  the  benefit  of  trade  agreement 
concessions  and  impose  duties  or  other 
import  restrictions  on  the  products  or 
services  of  a  foreign  country  for  such 
time  as  he  deems  appropriate.  Measures 
under  section  301  may  be  taken  on  a 
discriminatory  or  nondiscriminatory 
basis  at  the  discretion  of  the  President. 

Public  Hearings 

The  Section  301  Committee  will  hold  a 
hearing  at  10:00  a.m.  on  Monday.  April 
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ij.  lyo/,  regarairig  proaucis  oi  japan 
that  may  be  subject  to  increased  U.S. 
customs  duties  for  the  reasons 
explained  above.  The  Executive  Branch 
will  consider  public  comments  in 
recommending  any  action  to  the 
President  under  section  301.  In 
particular,  the  section  301  Committee 
seeks  interested  persons'  assessment  of: 
(1)  The  appropriateness  of  the  products 
being  considered  for  possible 
retaliation;  (2)  the  levels  at  which  U.S. 
customs  duties  should  be  set;  and  (3)  the 
degree  to  which  increased  duties  might 
have  an  adverse  impact  on  U.S. 
consumers  of  the  products  concerned. 

The  hearing  will  be  held  in  Room  403, 
Office  of  the  U.S.  Trade  representative. 
600  17th  Street,  NW.,  Washington,  DC 
20506.  Interested  persons  wishing  to 
testify  orally  at  the  hearing  must  provide 
written  notice  of  their  intention  by  12:00 
noon,  Wednesday,  April  8, 1987,  to 
Carolyn  Frank,  Office  of  the  U.S.  Trade 
Representative,  Room  521,  600 17th 
Street,  NW.,  Washington,  DC  20506.  In 
addition,  they  must  provide  the 
following  information: 


(1)  Their  names,  addresses  and 
telephone  numbers;  and 

(2)  A  summary  of  their  presentation, 
including  the  products,  with  Tariff 
schedules  of  the  United  States  [TSUS) 
item  numbers,  to  be  discussed. 

Those  persons  presenting  oral 
testimony  must  submit  as  complete 
written  statement  in  20  copies  by  12:00 
noon,  Friday,  April  10  to  Carolyn  Frank 
at  the  above  address.  Remarks  at  the 
hearing  should  be  limited  to  no  more 
than  a  10-minute  summary  of  the  written 
statement,  to  allow  time  for  possible 
questions  from  the  Section  301 
Committe. 

Persons  not  wishing  to  participate  in 
the  hearing  must  submit  a  written 
statement  in  20  copies  by  noon,  Monday. 
April  13, 1987,  to  Carolyn  Frank  at  the 
above  address. 

All  written  comments  should  be  filed 
in  accordance  with  15  CFR  2006.8. 

Proposed  U.S.  Actions 

The  Administration  has  calculated 
that  japan's  apparent  failure  to  fulfill  its 
obligations  under  the  U.S.-Japan 


Semiconductor  Arrangement  effects 
sales  by  U.S.-based  semiconductor  firms 
valued  at  approximately  $300  million. 
Therefore,  the  Administration  is 
considering  imposing  increased  customs 
duties,  to  a  level  of  100  percent  ad 
valorem,  on  the  products  listed  in  the 
Annex  to  this  notice  which  are  imported 
from  Japan  so  as  to  result  in  a 
comparable  reduction  in  such  imports. 
The  Administration  further  is 
considering  making  these  increases 
effective  as  of  the  date  this  notice  is 
published. 
Alan  F.  Holmer. 
General  Counsel  '. 
March  27, 1987. 

Annex 

Articles,  the  product  of  Iapan< 
classified  in  the  following  provisions  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS]  arae  being  considered  for 
increased  duties: 


TSUS  or  TSUSA  '  item  No. 


Article 


660.97.. 


6612003. 
661.2006. 
661.2009. 
661.35...„. 


67615pt. 

676.3046 . 
676.3055 . 


678.5061 


678.5066. 


[The  bracketed  language  in  this  list  is  included  only  to  clarify  the  scope  of  the  nutntjered  items  which  are  betng 

considered,  and  such  language  is  not  itself  intended  to  desct*e  articles  which  are  under  cor\sidefatk)n.l 
Pumps  for  lk^uids,  whether  or  not  fitted  with  measuring  devices;  liquid  elevators  of  txjcket.  chain,  saew,  band,  and 
similar  types;  all  the  foregoing  wtiether  operated  by  hand  or  by  any  kind  of  power  unit,  and  parts  thereof: 
[Fuel  injection  pumps  for  compression-ignition  engir>es,  and  parts  thereof] 
[Stock  pumps,  and  parts  thereof,  imported  for  use  ¥wth  machines  for  making  celtulosic  pulp,  paper  or 

papeftward] 
Other 
Air-conditioning  machines,  comprising  a  motor-driven  fan  and  elements  for  clianging  the  temperature  and  humidity 
of  air,  and  parts  thereof: 
Window  Of  wall-type  air-conditJoners: 
Under  10,000  BTU  par  hour 
10,000  to  16,999  BTU  per  hour 
17,000  BTU  per  hour  and  over 
Refrigerators  and  refrigerating  equipment  whether  or  not  electric,  and  parts  thereof 
Calculating  machines;  accounting  machines,  cash  registers,  postage-franking  machines,  ttcket-tssuing  machines, 
and  similar  machines,  all  the  foregoing  incorporating  a  caiculatif»g  nnechanism; 
Accounting,  computing,  and  other  data-processing  machines 

Having  a  calculating  mechanism  accommodating  words  of  16  t)it  to  63  bit  in  length 
Office  machines  not  specially  provided  for: 
Data-processing  machines: 
Display  units: 

[With  monoctwome  CAT;  with  cotor  CRT] 
Other  I 

Disc  drive  units:        I 

Hard  magnetic  else  drives 
Machines  not  specially  provided  for,  and  parts  thereof: 
Combination  machines  containing  tape  players; 
Radio-tape  player  comtiinations: 

[Designed  exclusively  for  motor-vehicle  installation] 
Other: 


(Not  capable  of  trattery  operatkjn] 
Other: 

[WittxMJt  speakers  ottier  than  headphones.  earphor>es  and  t>eadsets] 
Other 
Phonograph-tape  player  combinatiofra  and  radio-phor>ograph-tape  player  comtNnations: 
[Radio-phonograph-tape  player  combinatior^] 
[Cartridge  type] 
Other 
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TSUS  or  TSUSA  '  item  No. 


Article 


682.20 
682.25 
683.20 
684.80 


684.9230-684.9245 . 


684  9246 . 
684.9248 . 
684.9250 . 
684.9252 . 
634.9258 . 


712.4971 
712.4975 

723.15  pt. 


724.4565 . 


Generates,  motors,  motor-generators,  converters  (rotary  or  static),  transformers,  rectifiers  and  rectifying  apparatus 
and  inductors;  all  the  foregoing  which  are  electrical  goods,  and  parts  thereof- 
Motors: 

Of  uTKJer  1  /40  horsepower 

Synchronous,  valued  not  over  $4  each 
Other 
Hand-directed  or  -controlled  tools  with  self-contained  electric  motor,  and  parts  thereof 

Communications  satellites  (however  provided  for  in  part  5  of  schedule  6  of  the  TSUS)  and  parts  thereof 
Hadiotelegraphic  and  radiotelephonic  transmission  and  reception  apparatus;  radiobroadcasting  and  television 
transmission  and  reception  apparatus,  and  parts  thereof: 
Television  apparatus,  and  parts  thereof: 
Television  receivers  and  parts  thereof: 
Having  a  picture  tube: 
Complete  television  receivers: 

Monochrome  receivers  containing  in  a  single  housing  apparatus  for  receiving  and  displaying  from 
oH-the-air  each  standard  U.S.  broadcast  channel,  writh  or  without  external  speakers,  having  a 
single  picture  tube  intended  for  direct  viewing 
Color  receivers  containing  in  a  single  housing  apparatus  for  receiving  and  displaying  off-the-air 
each  standard  U.S.  broadcast  channel,  with  or  without  external  speakers,  having  a  single 
picture  tube  intended  for  direct  viewing,  with  a  video  display  diagonal  of: 

8  inches  and  under 

9  and  10  inches 
11  and  12  inches 
13  inches 

18  artd  19  inches 
Etectrk»l  noeasuring,  checking,  analyzing,  or  automatically-controlling  instruments  and  apparatus,  and  parts  thereof 
[Optical  instruments  or  apparatus,  and  parts  thereof] 
Other: 

[Ships'  logs,  and  depth-sounding  instruments  and  apparatus,  and  parts  thereof] 

[Instruments  and  apparatus  for  measuring  or  detecting  alpha,  beta,  gamma.  X-ray,  cosmic  or  similar 
radiations,  and  parts  thereof] 

[Automatic  flight  control  instruments  and  apparatus  designed  for  use  in  aircraft,  and  parts  thereof] 
Ottier: 

[Surveying,  (including  photogrammetrical  surveying),  hydrographic,  navigational,  meteorological,  hy- 

drological,  and  geophysical  instruments  and  parts  thereof] 
[Balances  of  a  sensitivity  of  5  centigrams  or  better,  with  or  without  their  weights,  and  parts  thereof] 
[Machines  and  appliances  for  determining  the  strength  of  articles  or  materials  under  compression 

tension,  torsion,  or  shearing  sti^ess,  and  parts  thereof] 
[Hydrometers  and  similar  floating  instruments;  thermometers,  pyronDeters,  barometers,  hygrometers, 
and  psychrometers,  whether  or  not  recording  instruments;  any  combination  of  the  foregoing 
instruments;  and  parts  thereof] 
[Pressure  guages,  thermostats,  level  guages,  flow  meters,  heat  meters,  autonnatic  ovendraught 
regulators,  and  other  insh^uments  and  apparatus  for  measuring,  checking,  or  automatically  control- 
ling the  flow,  depth  pressure  or  other  vanables  of  liquids  or  gases,  or  for  automatically  controlling 
temperature,  all  the  foregoing  and  parts  ttiereof,  not  specially  provided  for] 
[Polarimeters,  refractometers,  spectrometers,  gas  analysis  apparatus  and  other  instruments  or  appa- 
ratus for  physical  or  chemical  analysis;  viscometers,  porosimeters,  expansion  meters  and  other 
instruments  and  apparatus  for  measunng  or  checking  viscosity,  porosity,  expansion,  surface  tension, 
or  similar  properties;  photometers  (except  photographic  light  meters),  calonmeters,  and  other 
insti-uments  or  apparatus  for  measunng  or  checking  quantities  or  heat,  light,  or  sound    all  the 
foregoing,  and  parts  thereof] 
Instruments  and  apparatus  to  measure  or  check  electi^ical  quantities,  and  parts  thereof 
Other 
Photographic  film,  sensitized  by  not  exposed: 
Other  tfMin  motion-picfure  film: 
X-ray  film 

Microfilm  and  microfiche 

Graphic  arts  film  (for  lithography,  photoengraving,  rotoengraving,  and  sMk-screen  printing) 
Magnetic  recording  media  not  having  any  material  recorded  thereon: 

[For  audio  recording;  for  video  or  video  and  audio  recordinql 
Other:  ^ 

Tape  suitable  for  use  with  computers 


'  Tariff  Schedules  of  the  United  States  Annotated  (19  U.S.C.  1202) 
|FR  Doc.  87-7178  Filed  3-30-87;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  IC- 15636;  812-6569] 

Counsellors  Tandem  Securities  Fund, 
Inc.  and  Warburg,  PIncus  Counsellors, 
Inc.;  Application  for  Order  Declaring 
Richard  Cooper  To  Be  a  Disinterested 
Director 

March  24. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

Applicants:  Counsellors  Tandem 
Securities  Fund.  Inc.  (the  "Fund")  and 
Warburg.  Pincus  Counsellors,  Inc.  (the 
"Advisor"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  section  2(a)(19). 

Summary  of  Application:  Applicants 
seei<  an  order  declaring  that  Richard 
Cooper  ("Mr.  Cooper")  shall  not,  solely 
by  reason  of  his  status  as  an  outside 
director  of  Phoenix  Mutual  Life 
Insurance  Company  ("Phoenix  Mutual") 
be  deemed  to  be  an  "interested  person," 
as  defined  by  section  2(a)(19)  of  the  1940 
Act,  of  the  Fund,  or  of  the  Advisor,  or  of 
any  principal  undewriter  of  the  Fund,  or 
of  any  other  investment  company  for 
which  the  Adviser  acts  or  may  act  as 
investment  adviser  or  underwriter 
("Other  Sponsored  Funds")  on  whose 
Board  of  Directors  Mr.  Cooper  may 
serve. 

Filing  Date:  The  application  was  filed 
on  December  19, 1986,  and  amended  on 
March  5, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appHcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
April  20, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secrtary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  466  Lexington  Avenue.  New 
York,  New  York  10017. 


FOR  FURTHER  INFORMATION  CONTACT: 

Victor  R.  Siclari,  Staff  Attorney  (202) 
272-3037  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 

SUPPI.8MENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicants'  Representations 

1.  The  Fund,  a  Maryland  corporation, 
is  registered  as  a  closed-end,  diversified, 
management  investment  company  under 
the  1940  Act.  The  Fund's  investment 
objectives  are  long-term  capital 
appreciation  consistent  with  the 
preservation  of  capital,  and  stability  and 
dependability  of  income,  which  it 
attempts  to  achieve  by  investing 
primarily  in  common  and  preferred 
stocks  of  utility  companies. 

2.  The  Fund's  Board  of  Directors 
currently  consistes  of  six  individuals, 
three  of  which  are  not  "interested 
persons"  of  the  Fund  ("Disinterested 
Directors").  One  of  the  Fund's 
Disinterested  Directors  serves  as  such  in 
relianoe  upon  Rule  2al9-l,  which 
provides  an  exemption  from  the 
definition  of  interested  person  contained 
in  section  2(a)(19)  for  affiliated  persons 
of  registered  brokers  or  dealers.  Mr. 
Cooper  has  constented  to  serve  as  the 
Fund's  fourth  Disinterested  Director 
upon  receipt  of  the  exemptive  order 
sought  by  this  application.  Mr.  Cooper 
may  also,  but  currently  does  not,  serve 
as  a  Disinterested  Director  of  Other 
Sponsored  Funds. 

3.  Nfr.  Cooper  is  a  director,  but  not  an 
officer,  of  Phoenix  Mutual.  Phoenix 
Mutual  has  one  indirect  wholly-owned 
subsidiary  that  is  a  special  purpose 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  (the 
"1934  Act") — Phoenix  Equity  Planning 
Corp.  ("Broker-Dealer").  The  Broker- 
Dealei's  activities  are  limited  to  the  sale 
of  shares  in  investment  companies  (as 
defined  in  the  1940  Act)  and  limited 
partnerships,  and  unsolicited  brokerage 
transactions,  on  an  agency  basis,  in 
securities  other  than  products  under  the 
1940  Act.  The  Broker-Dealer  also  owns 
4.3%  of  Advest,  Inc..  which  is  also  a 
registered  broker-dealer. 

4.  By  virtue  of  his  status  as  a  director 
of  Phoenix  Mutual,  Mr.  Cooper  is  an 
affiliated  person  (as  defined  by  section 
2(a)(3l  of  the  1940  Act)  of  Phoenix 
Mutual,  which  by  virtue  of  controlling 
five  percent  or  more  of  the  outstanding 


voting  securities  of  the  Broker-Dealer,  is 
an  affiliated  person  of  the  Broker-  1 

Dealer.  Therefore,  Mr.  Cooper  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Broker-Dealer  and,  thus,  he  might 
be  deemed  to  be  an  interested  person  of 
the  Fund,  the  Adviser,  or  the  Fund's 
principal  underwriter  within  the 
meaning  of  sections  2(a)(19)(A)(v)  and 
2(a)(19)(B)(v)  of  the  1940  Act. 

5.  Without  admitting  that  Mr.  Cooper 
is  an  interested  person  of  the  Fund,  the 
Adviser,  or  any  principal  underwriter  of 
the  Fund  by  virtue  of  being  an  affiliated 
person  of  an  affiliated  person  of  the 
Broker-Dealer,  the  Applicants  have  filed 
an  application  to  eliminate  the  risk  of 
that  conclusion  by  seeking  an  order 
declaring  that  Mr.  Cooper  shall  not. 
solely  by  reason  of  such  indirect 
connection  with  the  Broker-Dealer,  be 
deemed  to  be  such  an  interested  person 
of  the  Fund,  the  Adviser,  any  principal 
underwriter  of  the  Fund,  or  any  Other 
Sponsored  Fund  on  whose  Board  of 
Directors  Mr.  Cooper  may  serve.  It  is  not 
possible  for  the  Fund  to  avail  itself  of 
Rule  2al9-l  with  respect  to  Mr.  Cooper 
because  it  has  already  done  so  with 
respect  to  one  of  its  three  existing 
Disinterested  Directors.  The  Fund 
cannot  have  four  Disinterested 
Directors,  two  of  whom  would  be 
"Disinterested"  by  virtue  of  Rule  2al9-l. 
because  the  rule  provides  that  no  more 
than  a  minority  of  the  Fund's 
Disinterested  Directors  may  be  affiliated 
persons  of  registered  brokers  or  dealers. 

6.  Applicants  submit  that  the  order 
requested  herein  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act.  Moreover,  the  technical 
provisions  of  the  1940  Act  and  the  rules 
thereunder  ought  not  outweigh  the 
benefit  the  Applicants  expect  from  Mr. 
Cooper's  counsel  and  experience.  In 
support  of  the  requested  order. 
Applicants  state  that  the  Fund  would 
greatly  benefit  from  Mr.  Cooper's  strong 
financial  expertise.  For  the  past  six 
years.  Mr.  Cooper  has  been  a  Maurits  C. 
Boas  Professor  of  International 
Economics  at  Harvard  University.  From 
1977  to  1981,  he  served  as  a  senior 
official  in  the  U.S.  government  under  the 
Secretary  of  State.  From  1966  to  1977,  he 
was  a  Professor  of  Economics  and 
Provost  at  Yale  University.  Mr.  Cooper 
currently  serves  as  a  director  of  two 
public  interest,  non-profit  organizations: 
Institute  for  International  Economics  in 
Washington,  DC  and  Center  of 
Economic  Policy  Studies  in  Brussels, 
Belgium. 
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7.  In  addition,  for  1985,  the  net  income 
of  the  Broker-Dealer  represented  less 
than  one  percent  of  Phoenix  Mutual's 
consolidated  net  income.  The  brokerage 
activity  conducted  through  the  Broker- 
Dealer  constitutes  a  small  part  of  Mr. 
Cooper's  attention  as  a  director  of 
Phoenix  Mutual.  Further,  Mr.  Cooper 
plays  an  insignificant  role  in  the  Broker- 
Dealer's  daily  operations.  Mr.  Cooper  is 
not  a  director  or  officer  of  any  direct  or 
indirect  Phoenix  Mutual  subsidiary  and 
does  not  own  stock  in  Phoenix  Mutual,  a 
mutual  company,  or  any  of  the  corporate 
subsidiaries  of  Phoenix  Mutual. 

8.  Furthermore,  the  Broker-Dealer  was 
not  a  principal  underwriter  of  the  Fund 
or  any  other  investment  company 
advised  by  the  adviser,  and  it  has  not 
executed  portfolio  transactions  for  or 
engaged  in  principal  transactions  with 
the  Fund,  the  Adviser  (including 
accounts  over  which  the  Adviser  has 
brokerage  placement  discretion),  or  any 
investment  company  advised  by  the 
Adviser. 

9.  Also.  Mr.  Cooper's  position  as 
director  of  the  Fund,  Other  Sponsored 
Funds  and  Phoenix  Mutual  would  not 
present  the  potential  for  conflict  of 
interest  against  which  the  provisions  of 
the  1940  Act  relating  to  interested 
persons  were  designed  to  guard. 
Applicants  represent  that  they  will  not 
carry  on  any  business  with  the  Broker- 
Dealer,  whether  it  involves  the 
execution  of  transactions  or  the  sales  of 
shares  of  the  Fund.  Applicants  also 
represent  that  the  Fund's  Board  of 
Directors  has  determined  that  the  Fund 
and  its  shareholders  will  not  be 
adversely  affected  if  the  Fund  does  not 
engage  in  any  business  with  the  Broker- 
Dealer. 

10.  Finally,  the  Applicants  believe  that 
Mr.  Cooper  is  well  qualified  to  be  and 
would  be,  in  fact,  an  independent 
director  and  that  his  relationship  with 
the  Fund.  Other  Sponsored  Funds  and 
the  Adviser  would  in  no  way  be  altered 
by  his  affiliation  with  Phoenix  Mutual. 

Applicants'  Condition 

If  the  requested  order  is  granted,  the 
Applicants  agree  to  the  following 
condition: 

1.  The  Applicants  undertake  to 
comply  with  all  provisions  of  Rule  2al9- 
1  of  the  1940  Act  with  respect  to  Mr. 
Cooper  other  than  the  requirement  of 
subsection  (a)(3)  thereunder,  that  not 
more  than  a  minority  of  the  Fund's 
Disinterested  Directors  be  perosns  who 
are  brokers,  dealers,  or  affiliates  of  a 
broker  or  dealer. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-7050  Filed  3-30-87;  8:45  am]        * 

BttJJNQ  CODE  tOKM>1-M 

[ReteaM  No.  IC-15635;  RIe  No.  812-6507] 

E.F.  Hutton  LWe  Insurance  Co.  Variable 
Life  Program;  Separate  Account  et  al.; 
Application  for  Exemption 

March  24, 1987. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Variable  Life  Program 
Separate  Account  of  E.F.  Hutton  Life 
Insurance  Company  ("VLP  Separate 
Account")  and  E.F.  Hutton  Life 
Insurance  Company  ("Hutton  Life"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  sections  2(a)(32), 
2(a)(35),  9(a).  13(a),  15(a),  15(b),  22(c). 
26(a),  27(c)(1),  and  27(c)(2),  Rule  22c-l. 
and  paragraphs  (b)(1).  (b)(12).  (b)(13)(i). 
(b)(13)(iv),  (b)(15).  (c)(1).  and  (c)(4)  of 
Rules  8e-2. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  offering  of  a 
single  premium  variable  life  insurance 
policy  containing  provisions  for  a 
deferred  sales  load,  charges  against  the 
assets  of  the  separate  account  for  the 
cost  of  a  minimum  death  benefit 
guarantee,  state  and  local  premium  tax 
as  well  as  the  cost  of  insurance  based 
on  the  1980  CSO  Table,  allocations  of 
the  premium  to  the  fixed  account  as  well 
as  the  variable  account  of  the  separate 
account,  the  separate  account  to  hold 
shares  of  the  Fund  under  an  open 
account  arrangement  without  a  formal 
trustee,  and  the  separate  account  to 
purchase  such  securities  from  a  fund 
offering  its  securities  to  affiliated  or 
unaffiliated  life  insurers  offering 
variable  annuity  contracts  or  scheduled 
or  flexible  premium  variable  Ufe 
insurance  contracts. 

Filing  Dates:  The  application  was 
filed  on  October  20, 1986,  and  amended 
on  February  6, 1987  and  March  11, 1987. 

Hearing  of  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
April  20. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 


interest,  the  reason  for  the  request,  and 
the  issuel^you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  Washington,  DC  20549. 
Applicant,  c/o  Allan  S.  MostofT,  Esq., 
1730  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney,  Jeffrey  M.  Ubess  at  (202) 
272-3027  or  Special  Counsel,  Lewis  B. 
Reich  at  (202)  272-2061  (Division  of 

Investment  Management). 

SUPf>LEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  253-4300). 

Applicant's  Representations 

1.  Hutton  Life  is  a  stock  hfe  insurance 
company  organized  under  the  laws  of 
the  State  of  California  and  was 
authorized  to  conduct  business  as  a  life 
insurance  company  on  January  18, 1963. 
VLP  Separate  Account  is  a  separate 
investment  account  of  Hutton  Life  used 
only  to  support  the  variable  death 
benefits  and  account  values  of  variable 
life  insurance  policies.  It  was 
established  by  a  resolution  of  the  Board 
of  Directors  of  Hutton  Life  under 
California  Law  adopted  on  March  15, 
1984.  VLP  Separate  Account  registered 
with  the  SEC  as  a  unit  investment  trust 
and  a  registration  statement  on  Form  S- 
6  has  been  filed  with  the  SEC. 

2.  The  VLP  Separate  Account  is 
divided  into  subaccounts  called 
"Variable  Accounts."  Each  Variable 
Account  will  invest  in  shares  of  a 
designated  Series  of  the  Hutton  VLP 
Fund  (the  "Fund")  which  is  a  diversified, 
open-end  management  investment 
company.  The  Fund  registered  with  the 
SEC  as  an  open-end  management 
investment  company  and  filed  a 
registration  statement  on  Form  N-lA. 
The  Fund  is  a  series-type  mutual  fund 
that  contains  five  series,  each  of  which 
will  pursue  different  investment 
objectives  and  policies. 

3.  E.F.  Hutton  and  Company  Inc.  ("E.F. 
Hutton")  will  serve  as  Investment 
Adviser  to  each  Series  of  the  Fund.  E.F. 
Hutton  is  a  wholly-owned  subsidiary  of 
The  EJ".  Hutton  Group  Inc.  Puj^uant  to  a 
Distribution  Agreement  between  Hutton 


10280 


Federal  Register  /  Vol.  52.  No.  61  /  Tuesday.  March  31.  1987  /  Notices 


Life  and  E.F.  Hutton.  E.F.  Hutton  will  act 
as  Distributor  of  the  Policies.  E.F.  Hutton 
will  distribute  the  Policies  through 
salepersons  who  are  licensed  to  sell 
securities  and  insurance  products.  The 
offering  of  the  Policies  will  be 
continuous. 

4.  Hutton  Life  intends  to  issue  the 
Hutton  Variable  Life  Program — a  single 
premium  variable  life  insurance  policy 
(the  "Policy"  or  "Policies").  The  Policy  is 
designed  to  provide  lifetime  insurance 
protection  on  an  insured  in  return  for  a 
single  premium  payment.  The  minimum 
single  premium  to  purchase  a  policy  will 
be  $10,000.  The  maximum  premium 
which  will  be  routinely  accepted  is 
$500,000,  although  larger  premiums  may 
be  accepted  on  a  case-by-case  basis 
subject  to  approval  by  Hutton  Life.  The 
single  premium  may  be  allocated  at  the 
policyholder's  discretion  to  one  or  more 
of  the  Variable  Accounts  of  the  Separate 
Account  or  to  the  Fixed  Account  of 
Hutton  Life. 

5.  The  death  benefit  under  a  Policy 
will  be  the  greater  of  a  Policy's 
Minimum  Guaranteed  Death  Benefit  or 
the  account  value  times  the  applicable 
Death  Benefit  Multiplier  on  the 
preceding  monthly  processing  day. 
Whether  the  death  benefit  will  be  higher 
than  the  Minimum  Guaranteed  Death 
Benefit  will  depend  in  part  upon  the 
investment  performance  of  the  variable 
accounts. 

6.  The  total  account  value  will  be  the 
amount  that  a  Policy  provides  for 
investment  at  any  time.  The  cash  value 
will  equal  the  account  value  less  any 
unrecovered  deferred  load,  which 
includes  several  charges  and  is  collected 
in  equal  monthly  installments  in  policy 
years  two  through  ten.  The  number  of 
voting  rights  held  by  a  policyowner  will 
be  determined  on  the  basis  of  that 
policyowner's  account  value,  not  cash 
value. 

7.  A  Policy's  account  value  in  the 
Separate  Account  will  vary  to  a  degree 
that  depends  upon  several  factors, 
including  investment  performance  of  the 
Variable  Accounts  to  which  account 
value  has  been  allocated,  the  amount  of 
any  outstanding  policy  loan,  and  the 
charges  assessed  in  connection  with  a 
Policy.  There  will  be  no  guaranteed 
minimum  account  value  and  the 
policyowner  will  bear  the  entire 
investment  risk  relating  to  the 
investment  performance  of  the  Variable 
Accounts. 

8.  A  policyowner  will  be  permitted  to 
allocate  all  or  a  portion  of  his  or  her 
account  value  to  the  Fixed  Account. 
Account  values  allocated  to  the  Fixed 
Account  will  be  combined  with  all 
general  account  assets  of  Hutton  Life 
and  investment  in  assets  chosen  by 


Hutton  Life  and  allowed  by  applicable 
law. 

9.  A  policyowner  will  be  permitted  to 
borrow  money  from  Hutton  Life  using  a 
Policy  as  the  only  security  for  the  loan. 
A  loan  may  be  taken  any  time  a  Policy 
is  in  force  but  not  prior  to  the  end  of  the 
"free  look"  period.  The  owner  may 
repay  all  or  part  of  the  loan  at  any  time 
while  the  policy  is  in  force. 

10.  Provided  that  there  is  no 
outstandmg  policy  loan,  Hutton  Life  will 
guarantee  that  the  Policy  will  stay  in 
force  until  the  earliest  of:  (i)  The 
insured's  100th  birthday;  (ii)  full  cash 
surrendef  of  the  Policy;  or  (iii)  death  of 
the  insured.  The  policy  will  not  be 
cancelled  during  the  guarantee  period 
unless  the  policy  loan  plus  deductions 
and  charges  for  the  policy  month  exceed 
the  policy's  cash  value.  On  the  monthly 
processing  date  after  which  there  is  no 
remaining  net  cash  value  in  the  Policy, 
Hutton  Life  may  convert  the  Policy  to  a 
paid-up  term  policy  to  age  100. 

11.  A  policyowner  will  be  permitted  to 
fully  surrender  a  Policy  at  any  time 
during  the  life  of  the  insured.  In 
addition,  a  policyowner  will  be 
permitted  to  partially  surrender  a  Policy 
at  any  time  after  the  first  policy  year 
during  the  life  of  the  insured.  In  the 
event  of  a  partial  surrender,  the  account 
value  will  be  reduced  by  the  amount  of 
the  partial  surrender  plus  a  partial 
surrender  charge  equal  to  a  pro  rata 
portion  of  the  unrecovered  deferred 
loading. 

12.  Certain  charges  called  the 
"deferred  load"  will  be  assessed  in 
connection  with  issuance  of  the  Policy 
and  deducted  from  account  value  in 
policy  years  two  through  ten.  These 
charges,  which  will  be  based  on  the 
amount  of  the  single  premium  and  will 
consist  of:  sales  load,  administrative 
charge,  state  and  local  premium  tax 
charge,  and  minimum  guaranteed  death 
benefit  charge.  A  charge  for  the  cost  of 
life  insufance  will  be  deducted  from  the 
account  value  on  the  policy  date  and  on 
each  monthly  processing  day  thereafter. 

13.  Other  charges  from  variable 
accounts  will  consist  of  a  policy 
maintenance  charge,  mortality  and 
expense  risk  charge,  charges  for  income 
taxes,  aad  other  charges. 

14.  Applicants  request  exemption  from 
paragraph  (c)(1)  of  Rule  6e-2  to  the 
extent  necessary  to  permit,  in 
connection  with  the  Policies,  the 
allocation  of  single  premiums  and  the 
transfer  of  account  value  to  the  Fixed 
Account  of  Hutton  Life.  The  Policy 
provides  for  allocation  of  the  premium 
to  the  Fixed  Account  as  well  as  the 
Variable  Accounts  of  the  Separate 
Account.  Amount  allocated  to  the  Fixed 
Account  will  be  combined  with  all 


assets  in  the  general  account  of  Hutton 
Life.  The  account  value  held  in  a 
Variable  Account  may  be  transferred  to 
the  Fixed  Account  and  under  certain 
conditions,  vice  versa.  The  charges 
against  the  Fixed  Account  and  the 
Variable  Account  will  be  the  same, 
except  that  the  mortality  and  expense 
risk  charge  and  the  Variable  Account 
operating  expenses  are  applicable  only 
against  dhe  Variable  Accounts. 

15.  Applicants  state  that  Rule  6e- 
2(b)(13)(iii)  provides  a  limited  exemption 
from  the  custodianship  requirements 
under  sections  26(a)(1),  26(a)(2),  and 
27(c)(2)  of  the  Act  if  the  life  insurer 
complies,  to  the  extent  applicable,  with 
all  other  provisions  of  section  26  as  if  it 
were  a  trustee,  depositor,  or  custodian 
for  the  separate  account,  and  meets  the 
conditions  enumerated  in  paragraphs 
(A),  (B),  and  (C)  of  Rule  6e-2(b)(13)(iii). 
Hutton  Life  will  comply  with  section  26 
of  the  Act  and  paragraphs  (A),  (B),  and 
(C)  of  Rule  6e-2(b)(13)(iii),  except  that 
the  Separate  Account  will  hold  shares  of 
the  Fund  under  an  open  account 
arrangement  without  the  use  of  stock     I 
certificates  and  Hutton  Life  will  not  be 
acting  as  trustee  or  custodian  pursuant 
to  a  trust  indenture  or  other  document, 
in  order  to  comply  with  California  Code. 
Insurance  Code,  section  10506. 
Applicants  submit  that  the  exemptive 
relief  requested  herein  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

16.  Applicants  represent  that  Hutton 
Life  proposes  to  make  no  front-end 
deduction  from  the  single  premium  for 
sales  load.  However,  Hutton  Life  will 
incure  expenses  related  to  the  sale  of 
the  Policy,  including  commissions  paid 
to  sales  personnel  and  the  costs  of 
promotion  and  sales  administration. 
Hutton  Life  proposes  to  deduct  a  sales  , 
load  to  compensate  Hutton  Life  solely 
for  expenses  related  to  the  sale  of  the 
Policy,  including  commissions,  costs  of 
promotional  activity,  sales 
administration,  and  like  expenses.  The 
sales  load,  along  with  certain  other 
charges,  would  be  deducted  on  a 
deferred  basis  from  a  policyowner's 
account  value  so  that  they  would  be 
collected  in  equal  monthly  installments 
during  policy  years  two  through  ten.  In 
addition,  prior  to  the  end  of  the  tenth 
policy  year,  any  unrecovered  portion  of 
the  deferrd  load  would  be  collected  from 
account  value  in  the  event  of  a  full 
surrender  and  a  pro  rata  portion  would 
be  deducted  in  the  event  of  a  partial 
surrender. 

17.  Applicants  submit  that  imposition 
of  the  sales  oad  in  the  form  of  an 


"asset-based"  deferred  charge  is  more 
favorable  to  a  policyowner  than  a 
charge  that  is  deducted  from  the 
premium.  Applicants  submit  that  a 
deferred  sales  load  is  in  the  best 
interests  of  policyowners  because  the 
deferred  sales  load  and  surrender 
charge  will  result  in  greater  amounts  of 
money  being  available  for  investment  on 
a  policyowner's  behalf  and  generally 
higher  account  values  under  the  Policy. 

18.  Section  27(c)(1)  of  the  Act  requires 
that  a  periodic  payment  plan  certificate 
issued  by  an  investment  company  be  a 
"redeemable  security."  Rule  22c-l 
prohibits  a  registered  investment 
company  issuing  a  redeemable  security 
from  selling,  redeeming,  or  repurchasing 
any  such  security  except  a  price  based 
on  the  current  net  asset  value  of  such 
security.  Applicants  submit  that  sections 
2(a)(32)  and  27(c)(1)  and  Rule  6e- 
2{b)(13)(iv)  could  be  read  so  as  not  to 
contemplate  that  a  redeemable  security 
would  include  a  security  that  provides 
for  imposition  of  a  surrender  charge 
upon  redemption  or  surrender.  Sections 
2(a)(32)  and  22(c)  and  Rules  22c-l  and 
6e-2(b)(12)  could  be  read  so  as  not  to 
contemplate  deduction  of  a  surrender 
charge  upon  redemption  or  surrender  of 
a  redeemable  security.  Applicants 
believe  that  the  assessment  of  the 
surrender  charge  upon  certain 
redemptions  is  not  and  should  not  be 
construed  as  a  restriction  on  redemption 
that  would  prevent  the  Policy  from 
quahfication  as  a  "redeemable 
security."  Applicants  state  that  the 
surrender  charge  is  designed  to  recover 
the  unrecovered  amount  of  the  deferred 
load  under  the  Policy  upon  a  full  or 
partial  surrender.  Assessing  the  deferred 
load  on  a  deferred  basis  is  beneficial  to 
policyowners  in  that  it  permits  the  entire 
single  premium  paid  to  be  invested  in 
the  Variable  Accounts  from  the  time  the 
Policy  is  issued. 

19.  Applicants  request  an  exemption 
from  section  26(a)(2)(C)  and  27(c)(2)  to 
permit  the  deduction  of  deferred  sales 
load  from  a  Policyowner's  account 
value.  Applicants  submit  that  imposition 
of  the  deferred  charge  is  consistent  with 
the  protection  of  investors  in  that 
imposition  of  the  sales  load  in  the  form 
of  an  "asset-based"  deferred  charge  is 
more  favorable  to  a  policyowner  than  a 
charge  that  is  deducted  from  the 
premium. 

20.  Applicants  request  an  exemption 
from  sections  26(a)(2)  and  27(c)(2)  of  the 
Act  to  permit  deduction  of  charges  for 
the  cost  of  insurance  and  state  and  local 
premium  tax  from  a  policyowner's 
account  value.  Applicants  believe  that  it 
would  be  more  equitable  and  beneficial 
to  policyowners  to  deduct  the  cost  of 
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insurance  and  the  charge  for  state  and 
local  premium  tax  as  an  asset-based 
charge  from  policyowner  account  value 
rather  than  deduct  these  charges  from 
the  single  premium.  This  would  permit  a 
greater  amount  of  assets  to  be  invested 
in  the  Variable  Accounts,  thereby 
increasing  a  policyowner's  account 
value  and  perhaps  increasing  the  death 
benefit  and  therefore  exemptive  relief 
from  sections  27(c)(2)  and  26(a)(2)  is 
appropriate. 

21.  Applicants  propose  to  deduct  from 
a  policyowner's  account  value  a  charge 
for  the  Minimum  Guaranteed  Death 
Benefit  equal  to  1.0%  of  the  single 
premium  for  Policies  classified  as 
preferred  (non-smoker)  standard  and 
preferred  (non-smoker)  substandard 
risks  and  1.5%  of  the  single  premium  for 
Policies  classified  as  standard  or 
substandard  risks.  Applicants  also 
propose  to  assess  a  mortality  and 
expense  risk  charge  against  the  Variable 
Accounts  equal  to  an  annual  rate  of 
0.60%  of  the  daily  assets  in  the  Variable 
Accounts.  Applicants  request  an 
exemption  from  sections  26(a)(2)  and 
27(c)(2)  of  the  Act  to  the  extent 
necessary  to  permit  these  deductions. 

Applicants  submit  that  such  charges 
are  consistent  with  the  standards  that 
the  Commission  has  proposed  to 
paragraph  (b)(13)(iii)  of  Rule  6e-2  in  the 
proposed  conforming  amendments. 

22.  Applicants  propose  to  satisfy  the 
sales  load  requirements  of  Rule  6e- 
2(b)(13)(i)  by  using  cost  of  insurance 
charges  based  on  the  1980  CSO  Table 
and  life  expectancies  of  insureds  based 
on  that  Table.  Applicants  believe  that 
use  of  the  1980  CSO  Table  is  consistent 
with  the  general  purposes  of  the  1940 
Act,  does  not  present  any  of  the  issues 
or  abuses  that  the  1940  Act  is  designed 
to  prevent,  and  will  permit  investors  to 
receive  the  benefit  of  lower  cost  of 
insurance  charges.  Applicants  request 
an  exemption  from  the  provisions  of 
Rule  6e-2(b)(13)(i)  and  (c)(4)  to  the 
extent  necessary  to  allow  Hutton  Life  to 
deduct  cost  of  insurance  charges  based 
on  the  1980  CSO  Table  and  to  comply 
with  sales  load  limitations  by  using  both 
life  expectancies  and  cost  of  insurance 
charges  based  on  the  1980  CSO  Table. 

23.  Applicants  request  an  exemption 
from  paragraph  (b)(15)  of  Rule  6e-2  and 
section  9(a),  (13)(a),  {15)(a),  and  (15)(b) 
of  the  Act  to  the  extent  necessary  to 
permit  Applicants,  as  well  as  any  future 
separate  accounts  that  invest  in  the 
same  underlying  management  company 
as  Applicants  and  the  sponsors  of  which 
agree  to  stated  conditions,  to  rely  on  the 
relief  provided  under  Rule  6e-2(b)(15), 
even  though  shares  of  the  underlying 
fund  may  in  addition  to  the  Separate 


Account,  be  offered  to  separate 
accounts  of  Hutton  Life  or  other 
affiliated  or  unaffiliated  life  insurers 
offering  variable  annuity  contracts  or 
scheduled  or  flexible  premium  variable 
life  insurance  contracts.  Mixed  and 
shared  funding  should  benefit  owners  of 
variable  contracts  by  eliminating  a 
singinficant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Granting  the  requested  relief 
should  result  in  an  increased  amount  of 
assets  available  for  investment  by  the 
Fund  as  well  as  any  future  underlying 
funds  in  which  the  Separate  Account 
may  invest  along  with  other  separate 
accounts.  As  a  result  of  mixed  and 
shared  funding,  the  underlying  fund  will 
not  be  managed  with  the  intent  to  favor 
one  variable  life  or  annuity  product  over 
another  or  to  favor  or  adversely  affect 
one  insurance  company  over  another. 
Applicants  submit  that  no  regulatory 
purpose  would  be  served  by  applying 
the  eligibility  restrictions  to  all  persons 
covered  by  sections  9(a)  and  not 
granting  the  exemption  otherwise 
provided  under  Rule  6e-2(b)(15)  simply 
because  of  mixed  or  shared  funding. 
Granting  the  exemption  would  in  no 
way  alter  the  investment  company's 
exposure  to  person  disqualified  under 
section  9(a). 

Applicants'  Condition 

In  order  to  comply  with  sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  Act, 
Applicants  consent  to  several  conditions 
to  the  order  granting  the  exemptions 
requested. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-7053  Filed  3-30-87;  8:45  am) 
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[Rel.  No.  IC-15637;  812-6651] 

The  Prudential  Insurance  Co.  of 
America  et.  al.;  Application  for 
Exemption 

March  24,  1987. 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  The  Prudential  Insurance 
Company  of  America  and  The 
Prudential  Variable  Contract  Account- 
24. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  section  22(d)  and  Rule  lla-2(e). 
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Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  to  make 
certain  offers  of  exchange  to  holders  of 
certain  group  variable  contracts. 

Filing  Date:  The  application  was  filed 
on  March  13. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
April  20. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  The  Prudential  Insurance 
Company  of  America  and  The 
Prudential  Variable  Contract-24, 
Prudential  Plaza,  Newark,  N|  07101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Jeffrey  M.  Ulness  (202) 
272-3027  or  Special  Counsel  Lewis  B. 
Reich  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (BOO)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicant's  Representations 

1.  The  Prudential  Insurance  Company 
of  America  ("Prudential ")  and  The 
Prudential  Variable  Contract  Account- 
24  (••VCA-24"),  both  located  at 
Prudential  Plaza,  Newark,  NJ  07101,  are, 
respectively,  a  mutual  life  insurance 
company  organized  under  New  Jersey 
law  and  a  separate  account  of 
Prudential  established  for  the  purpose  of 
funding  certain  group  variable  contracts 
(the  "Contracts")  issued  by  Prudential. 
VCA-24  is  registered  under  the  Act  as  a 
unit  investment  trust. 

2.  The  Contracts  are  issued  to 
employers  and  associations 
("Contractholders").  No  sales  charge  is 
deducted  from  participants' 
contributions  under  the  Contracts  as 
they  are  made.  A  deferred  sales  charge 
will  in  some  circumstances  be  assessed 
in  the  event  of  a  full  or  partial 
withdrawal  of  contributions  from 
participants'  VCA-24  accumulation 
accounts.  The  deferred  sales  charge 


assessed  at  the  time  of  each  such 
withdrawal  is  a  specified  percentage  of 
the  lesser  of:  (i)  The  participant's  total 
contributions  (not  previously 
withdrawn)  to  the  account  from  which 
the  withdrawal  is  made  or  (ii)  the 
amount  withdrawn.  Amounts  not 
previously  withdrawn  are  calculated  on 
a  first-in,  first-out  basis.  The  specified 
percentages  vary  depending  on  the 
number  ol  years  the  participant  has 
participated  in  the  program  of  which  the 
Contracts  are  a  part  and  the  different 
kinds  of  retirement  arrangements  funded 
by  the  Contracts. 

3.  The  deferred  sales  charge  is 
designed  to  reimburse  Prudential  for 
sales  expenses,  such  as  compensation 
paid  to  sales  personnel,  costs  of 
advertising  and  sales  promotions, 
prospectus  costs,  and  costs  of  sales 
administration.  Traditionally,  these 
expenses  are  recouped  through  a  sales 
load  deducted  from  contributions  when 
they  are  made,  but  the  deferred  sales 
charge  is  preferable  from  the  standpoint 
of  the  investor  because  it  permits 
investment  of  the  entire  contribution 
and,  in  many  cases,  permits  withdrawal 
without  the  imposition  of  any  sales 
charge  whatsoever. 

4.  Prudential  has  since  1968  offered 
variable  contracts  providing  for 
participation  in  the  Prudential  Variable 
Contract  Account-2  ("VCA-2"),  which  is 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
Contract!  providing  for  participation  in 
VCA-2  have  been  issued  to  employers 
and  associations  in  connection  with  tax- 
deferred  annuities.  Contracts  providing 
for  participation  in  VCA-2  have 
generally  been  issued  along  with  a 
separate,  companion  fixed-dollar 
annuity  contract  and  are  collectively 
referred  to  as  Prudential's  Group  Tax- 
Deferred  Annuity  Program  (the  "TDA 
Program").  Prudential  deducts  a  sales 
charge  from  contributions  to  VCA-2  on 
behalf  of  participants  in  the  TDA 
Program  before  those  contributions  are 
invested  in  VCA-2.  The  maximum  sales 
charge  is  4%,  which  may  drop  to  2.5% 
under  terms  described  in  the 
application.  Applicants  propose  to  offer 
to  TDA  Program  participants  employed 
by  TDA  Contractholders  who  also 
purchase  the  Contracts,  the  opportunity 
to  exchange  their  interests  in  the  TDA 
Program  for  interests  in  the  Contracts. 

5.  The  Commission  has  previously 
granted  the  relief  requested  in  the 
application  to  two  other  Prudential 
separate  accounts  which  will  participate 
in  making  the  offers  of  exchange. 
Release  No.  IC-15449  (December  2. 
1986).  VCA-24  was  organized  since  the 
granting  of  those  exemptions  and  seeks 
the  sam9  relief. 


6.  The  proposed  exchanges  would  be 
made  without  any  charge  to  the  TDA 
Program  participants.  Participants' 
interests  withdrawn  from  VCA-2  and 
any  companion  fixed-dollar  annuity 
contract  in  connection  with  the 
exchange  would  be  invested  at  net  asset 
value  in  VCA-24.  Amounts  invested  in 
the  Contracts  as  a  result  of  the  exchange 
would  be  considered  to  be  contributions 
to  VCA-24  for  purposes  of  calculating 
the  contingent  deferred  sales  load  upon 
subsequent  withdrawals  from  the 
Contracts.  However,  because  a  front- 
end  sales  load  would  already  have  been 
paid  on  such  amounts.  Applicants  would 
not  charge  any  contingent  deferred  sales 
load  on  withckawals  until  the 
participant  had  withdrawn  an  amount 
equal  to  the  amount  the  participant  had 
transferred  from  the  TDA  Program. 
Because  contributions  are  computed  to 
be  withdrawn  on  a  first-in,  first-out 
basis,  and  amounts  transferred  from  the 
TDA  Program  will  be  considered  to  be 
withdrawn  first,  no  deferred  sales  load 
will  be  charged  on  appreciation 
attributable  to  purchase  payments  made 
for  interests  in  VCA-2  which  may  be 
exchanged  for  interests  in  VCA-24. 

7.  For  Participants  who  transfer  all  or 
a  part  of  their  interests  in  the  TDA 
Program  to  the  Contracts,  the 
calculation  of  the  defered  sales  load 
would  be  made  using  as  a  starting  date 
the  date  of  their  first  contribution  to  the 
TDA  Program.  This  adjustment  would 
apply  to  withdrawals  of  all 
contributions  made  under  the  Contracts 
which  are  in  excess  of  and  are  made 
after  the  initial  transfer  of  the 
participant's  Interest  from  the  TDA 
Program  to  the  program  of  which  the 
Contracts  are  a  part. 

8.  Exemption  from  the  provisions  of 
Rule  lla-2(e)  is  sought  to  the  extent 
necessary  to  make  the  proposed  offers 
because  the  language  of  the  rule  might 
be  read  to  require  that  the  offering 
account  track,  in  each  instance  where  a 
withdrawal  is  made  after  the  exchange, 
whether  any  of  the  withdrawal  is 
attributable  to  purchase  payments  made 
for  the  exchanged  security  (or 
appreciation  thereon)  transferred  in 
connection  v^th  the  exchange.  , 
Applicants  will  allow  TDA  Program 
participants  to  withdraw  from  the 
program  of  which  the  Contracts  are  a 
part  of  the  total  amount  transferred  from 
the  TDA  Profram,  without  payment  of 
deferred  sales  charges  that  might 
otherwise  he  charged  upon  such 
withdrawals.  All  withdrawals  of 
contributions  under  the  program  of 
which  the  Contracts  are  a  part, 
regardless  of  where  those  withdrawals 
may  be  traced  to  purchase  payments 


transferred  in  connection  with  the 
exchange  or  to  subsequent 
contributions,  would  be  made  without 
imposition  of  a  deferred  sales  charge 
until  the  total  amount  withdrawn 
equalled  the  amount  transferred. 

9.  Applicants  purpose  to  institute  the 
foregoing  procedure  because  TDA 
participants  who  exchange  their 
interests  will  always  be  assured  that 
their  first  withdrawals  from  the  program 
of  which  the  Contracts  are  a  part  will  be 
free  of  any  deferred  sales  charge,  as 
long  as  those  withdrawals  do  not 
exceed  the  amount  transferred  in 
connection  with  the  exchange,  even 
though  the  withdrawals  might  actually 
consist  of  contributions  made 
subsequent  to  the  exchange  transfer. 

10.  Applicants  state  that  their  system 
comports  with  the  policies  underlying 
Rule  lla-2,  which  are  to  prevent 
charging  duplicative  sales  loads  as  the 
result  of  an  exchange  from  a  separate 
account  with  a  front-end  sales  load  to 
one  with  a  deferred  sales  load. 
Applicants'  procedure  might  in  some 
instances  result  in  the  charging  of  a 
sales  load  on  the  withdrawal  of 
contributions  traceable  to  the  exchange 
of  interests  in  VCA-2,  but  this  will  only 
happen  where  the  participant  in 
question  has  already  received  an  earlier 
and  offsetting  benefit  in  the  form  of  a 
waiver  of  sales  loads  which  otherwise 
would  have  been  payable  to  previous 
withdrawals  consisting  of  contributons 
made  subsequent  to  the  change. 

11.  Applicants  assert  that  the 
objectives  of  section  22(d)  would  not  be 
impaired  if  Applicants  are  permitted  to 
give  participants  who  transfer  all  or  part 
of  their  TDA  interests  to  the  Contracts 
credit  for  their  years  of  participation  in 
TDA  Programs.  Applicants'  proposal 
would  not  unfairly  discriminate  against 
other  Contract  owners  or  participants 
since  transferring  TDA  Program 
participants  are  properly  distinguishable 
from  other  Contract  participants. 
Applicants  further  state  their  belief  that 
sales  expense  related  to  contributions 
from  transferring  TDA  Program 
participants  should  be  lower  than  those 
related  to  future  contributions  from 
other  Contract  participants. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  87-7051  Filed  3-30-87;  8:45  am] 
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[File  No.  22-16404] 

Union  Carbide  Corp.;  Application  and 
Opportunity  for  Hearing 

March  20, 1987. 

Notice  is  hereby  given  that  Union 
Carbide  Corporation,  a  New  York 
corporation  (the  "Company"),  has  filed 
an  application  pursuant  to  clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939,  as  amended  (the  "Act "),  for 
a  finding  by  the  Securities  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  Manufacturers 
Hanover  Trust  Company 
("Manufacturers")  under  the  indentures 
set  forth  below,  which  have  been 
qualified  under  the  Act,  and  the 
trusteeship  of  Manufacturers  under  an 
indenture  dated  as  of  December  1, 1986, 
is  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Manufacturers  from  acting  as  trustee 
under  the  aforementioned  indentures. 

Section  310(b)  of  the  Act  provides, 
inter  alia,  that  if  a  trustee  under  an 
indenture  qualified  under  the  Act  has  or 
shall  acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  this  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  is  deemed  to  have  a 
conflicting  interest  if  it  is  acting  as 
trustee  under  another  indenture  of  the 
same  obligor. 

In  support  of  its  application,  the 
Company  states  as  follows: 

1.  'The  Company  has  entered  into  an 
indenture  with  Manufacturers  as  trustee, 
dated  as  of  January  1, 1986  as 
supplemented  by  a  First  Supplemental 
Indenture  dated  as  of  June  9, 1986,  and  a 
Second  Supplemental  Indenture  dated 
as  of  December  10, 1986,  which  was 
qualified  under  the  Act  pursuant  to  an 
application  on  Form  T-3  filed  with  the 
Commission  (File  No.  22-14590), 
pursuant  to  which  were  issued 
thereunder: 

(a)  13y4%  Senior  Notes  due  January 
31, 1993; 

(b)  14'/!%  Senior  Notes  due  January 
31, 1996:  and 

(c)  15%  Debentures  Due  2005,  some  of 
which  are  presently  outstanding. 

2.  The  Company  has  entered  into  an 
indenture,  with  Manufacturers  as 
trustee,  dated  as  of  August  15, 1979, 
which  was  qualified  under  the  Act,  and 
filed  with  the  Commission  as  an  Exhibit 
to  the  Registration  Statement 
(Registration  No.  2-651114)  pursuant  to 
which  9.35%  Debentures  Due  2009,  some 


of  which  are  presently  outstanding,  were 
issued. 

3.  The  Company  entered  into  an 
indenture,  with  Morgan  Guaranty  Trust 
Company,  under  which  Manufacturers  is 
successor  trustee,  dated  as  of  January 
15, 1975,  which  was  qualified  under  the 
Act,  and  filed  with  the  Commission  as 
an  Exhibit  to  the  Registration  Statement 
(Registration  No.  2-52546),  pursuant  to 
which  8Vz%  Debentures  Due  2005,  some 
of  which  are  presently  outstanding,  were 
issued. 

4.  The  Company  has  entered  into  an 
indenture,  dated  as  of  December  1, 1986, 
with  Manufactures  as  trustee,  which  will 
initially  not  be  qualified  under  the  Act, 
pursuant  to  which  $200,000,000  principal 
amount  of  the  Company's  8.60%  Senior 
Notes  due  December  15, 1989.  and  9.10% 
Senior  Notes  due  December  15, 1990 
were  issued.  Pursuant  to  the  terms  of  the 
certain  Note  Purchase  Agreements 
between  the  Company  and  the 
purchasers  of  said  Notes,  the  Company 
has  convenanted  to  effect  registration  of 
said  Notes  within  90  days  of  issuance, 
and  if  such  registration  is  effected,  the 
Company  is  required  to  qualify 
simultaneously  said  indenture  under  the 
Act. 

5.  The  Company  is  not  in  default 
under  any  of  the  aforementioned 
indentures.  The  Company's  obligations 
under  all  such  indentures  are  wholly 
unsecured  and  unsubordinated. 

6.  The  provisions  of  all  the 
aforementioned  indentures  are  not  so 
Ukely  to  involve  a  material  conflict  of 
interest  as  to  make  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Manufacturers 
from  acting  as  Trustee  under  any  of  said 
indentures. 

7.  The  Company  has  waived  notice  of 
hearing  and  any  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Commission  in  cormection  with 
the  matters  referred  to  herein. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  (File  No.  22- 
16404)  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
April  13, 1987,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  issues  of  law  or  fact 
raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
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Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  At  any  time  after 
said  date,  the  Commission  may  issue  an 
order  granting  this  application,  up>on 
such  terms  and  conditions  as  the 
Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  and  for 
the  protection  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Shiriey  E.  Hotiis, 
Assistant  Secretary. 
|FR  Doc  87-7052  Filed  3-30-87;  8:45  am) 

BtLLING  CO06  tOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Delegation  of  Authority  No.  1-A;  Rev.  14] 

Delegation  of  Auttrarity;  Associate 
Deputy  Admfnstrator  for  Management 
and  Administration  et  ai. 

Delegation  of  Authority  Na  1-A 
(Revision  13)  is  hereby  revised  to  read 
as  follows: 

(a]  Pursuant  to  authority  vested  in  me 
by  the  Small  Business  Act,  72  Stat.  384, 
as  amended,  and  the  Small  Business 
Investment  Act  of  1958,  72  Stat.  669,  as 
amended,  authority  is  hereby  delegated 
to  the  following  o^icials  in  the  following 
order: 

(1)  Associate  Deputy  Administrator  for 

Management  and  Administration 

(2)  Associate  Deputy  Administrator  for 

Special  Pro^ums 

(3)  General  Counsel 

to  perform,  in  the  event  of  the  absence 
or  incapacity  of  the  Administrator  and 
the  Deputy  Administrator  any  and  all 
acts  which  the  Administrator  is 
authorized  to  perform,  including  but  not 
limited  to  authority  to  issue,  modify,  or 
revoke  delegations  of  authority  and 
regulations,  except  exercising  authority 
under  sections  9(d)  and  11  of  the  Small 
Business  Act,  as  amended. 

(b)  An  individual  acting  in  any  of  the 
positions  in  paragraph  (a)  remains  in  the 
line  of  succession  only  if  he  or  she  has 
been  designated  acting  by  the 
Administrator  or  Acting  Administrator 
due  to  a  vacancy  in  the  position. 

(c)  This  delegation  is  not  in  derogation 
of  any  authority  residing  in  the  above- 
listed  officials  relating  to  the  operations 
of  their  respective  programs  nor  does  it 
affect  the  validity  of  any  delegations 
currently  in  force  and  effect  and  not 
revoked  or  revised  herein. 

Effective  Date:  March  31, 1987. 


Dated:  March  19. 1987. 
Charles  L.  Heatherly, 
Acting  Administrator. 
IFR  Doc.  87-7029  Filed  3-30-87:  8:45  am) 

WU.INQ  COOE  t02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2269] 

Mississippi;  Declaration  of  Disaster 
Loan  Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  5, 1987, 1 
find  that  Jones  County  in  the  State  of 
Mississippi  constitutes  a  disaster  loan 
area  because  of  severe  storms, 
tornadoes  and  flooding  occuring  on 
February  28, 1987.  Eligible  persons, 
firms,  and  organizations  may  file 
applications  for  physcial  damage  until 
the  close  of  business  on  May  4, 1987, 
and  for  economic  injury  until  the  close 
of  business  on  December  7, 1987,  at: 
Disaster  Area  2  Office.  Small  Business 

Administration  120  Ralph  McGill 

Boulevard,  14th  Floor  Atlanta,  Georgia 

30308 

or  oth«r  locally  announced  locations. 

The  interest  rates  are: 

Homeowners  with  credit  available 

elsewhere „ _..  8.000% 

Homeowners  witiiout  credit  availat>le 

eisewiiere. ~ 4.000% 

Businesses  with  credit  available 

elsewhere - 7.500% 

Businesses  without  credit  available 

elsewhere _ 4.000% 

Businesses  (EIDL)  without  credit 

available  elsewhere 4.000% 

Other  (nor-profit  organizations 

including  charitable  and  religious 

organizations) 9.500% 

The  number  assigned  to  this  disaster 
is  226912  for  physical  damage  and  for 
economic  injury  the  number  is  651000, 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59001  and  59006). 

Note:  Reissued  to  correct  address  of 
Disaster  Area  2  Office  Replaces  52  FR  8697, 
published  March  19, 1987. 

Dated:  March  24, 1987. 
Bernard  Kulilo 

Deputy  Associate  Admin istator  for  Disaster 
Assistance. 
[FR  Doc.  87-7024  Filed  3-30-87;  8:45  am) 

BILUNO  CCOE  a02S-01-M 

[Declaration  of  Disaster  Loan  Area  #6514] 

Texas;  Declaration  of  Disaster  Loan 
Area 

Calhoun,  )ackson,  and  Matagorda 
Counties  in  the  State  of  Texas  constitute 
a  disaster  area  because  of  the  closure  of 
the  oyster  grounds  in  San  Antonio  Bay 
on  December  20, 1986,  due  to  flooding  of 
the  Guadalupe  and  San  Antonio  Rivers 


which  began  on  or  about  December  18, 
1986.  Eligible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  ebewhere  my  file  applications 
for  economic  injury  assistance  until  the 
close  of  business  on  December  28, 1987, 
at  the  address  listed  below: 

Disaster  Area  3  Office,  Small  Business 
Administration.  2306  Oak  Lane.  Suite 
lia  Grand  Prairie.  Texas  75051 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
business  concerns  witiiout  credit 
available  elsewhere  is  4  percent  and  9.5 
percent  for  eligible  small  agricultural 
cooperatives  without  credit  available 
elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  March  25, 1987. 
James  AbdnorJ 
Administrator! 
[FR  Doc.  87-70E5  Filed  3-30-87;  &45  am) 

BILLING  COO£  tOSS-Ot-M  i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Medford-Jacitson  County  Airport, 
Medford,  OR;  Noise  Exposure  Map, 
Receipt  of  Noise  Compatibitity 
Program  and  Request  for  Review 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Notice.- 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Medford-Jackson 
County  Airport  (MFR)  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  MFR  under  Part  150  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
September  15, 1987. 

EFFECTIVE  DATES:  The  effective  date  of 
the  FAA's  determination  on  the  MFR 
noise  exposure  maps  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  is  March  20, 1987. 
The  public  comment  period  ends  April 
17, 1987, 

FOR  FURTHBt  INFORMATION  CONTACT: 

Dennis  Ossenkop,  FAA,  Airports 
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Division,  ANM-611. 17900  Pacific  Hwy 
S..  C-68966.  Seattle.  WA  98168. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  for  MFR 
are  in  compliance  with  applicable 
requirements  of  Part  150.  effective 
March  20. 1987.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  September  15, 1987.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 
requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

MFR  submitted  to  the  FAA  noise 
exposure  maps,  descriptions,  and  other 
documentation  which  were  produced 
during  an  airport  Noise  Compatibility 
Study.  It  was  requested  that  the  FAA 
review  this  material  as  the  noise 
exposure  maps,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  MFR.  The 
specific  maps  under  consideration  are 
Figures  5c  and  5d  in  the  submission.  The 
FAA  has  determined  that  these  maps  for 
MFR  are  in  compliance  with  applicable 
requirements.  This  determination  is 


effective  on  March  20, 1987.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  the 
determination  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  rehed  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  MFR. 
also  effective  on  March  20, 1987. 
PreUminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period.  Umited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  September  15, 
1987. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 


uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration, 

Independence  Avenue  SW.,  Room  615, 
Washington,  DC 

Federal  Aviation  Administration, 
Airports  Divisioru  ANM-600, 17900 
Pacific  Hwy.  S..  C-68966.  Seattle. 
Washington  98166 

Medford-)ackson  County  Airport, 
Medford,  Oregon 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  further  information 

CONTACT. 

Issued  in  Seattle.  Washington.  March  20, 
1987. 

Cecil  C  Wagner, 

Acting  Manager.  Airports  Division. 
[FR  Doc  87-7023  Filed  a-3(V-67;  8:45  am] 
BILUMG  CODE  4>10-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1954,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in.  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1954).  The  Ust 
is  the  same  as  the  prior  quarterly  list 
published  in  the  Federal  Register. 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1954). 

Bahrain.  Iraq,  Jordan.  Kuwait,  Lebanon, 
Libya,  Oman,  Qatar,  Saudi  Arabia, 
Syria.  United  Arab  Emirates.  Yemen, 
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Arab  Republic,  Yemen,  Peoples 

Democratic  Republic  of. 
).  Roger  Mentz, 

Assistant  Secretary  for  Tax  Policy. 
IFR  Doc.  87-6982  Filed  3-30-87;  8:45  am] 

BILLING  CODE  4<10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  24. 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comjjjtents  to  the  OMB 
reviewer  listed  Snd  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0145 

Form  Number:  None 

Type  of  Review:  Reinstatement 

Title:  Cargo  Container  and  Road  Vehicle 
Certification  for  Transport  Under 
Customs  Seal 

Description:  This  information  is  used  in 
a  voluntary  program  to  receive 
internationally  recognized  Customs 
certification  that  intermodal 
containers/road  vehicles  meet 
construction  requirements  of 
international  Customs  conventions. 
Such  certification  facilitates 
international  trade  by  reducing 
intermediate  international  controls. 

Respondents:  Businesses 

Estimated  Burden:  3,124  hours 

Clearance  Officer:  B.J.  Simpson  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Ave.,  NW.. 
Washington,  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf.  Office 
of  Management  and  Budget.  Room 
3208.  New  Executive  Office  Building. 
Washington,  DC  20503 

Aichol,  Tobacco  and  Firearms 

OMB  Number:  1512-0185 

Form  Number:  ATF  5400.5 

Type  of  Review:  Extension 

Title:  Report  of  Theft  or  Loss  of 
Explosives 

Description:  This  form  is  used  by  any 
person  who  has  knowledge  of  theft  or 
loss  of  explosive  materials.  The  form 
identifies  respondents;  location  of 
theft  or  loss;  amount;  type;  size  of 
explosives;  and  any  other  details 
available  at  the  time  of  the  report.  The 


form  is  used  by  ATF  and  others  for 
investigative  purposes. 

Respondents:  Businesses 

Estimated  Burden:  450  hours 

Clearance  Officer:  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports.  Management  Officer. 

[PR  Doc.  87-6980  Filed  3-30-87;  8:45  am] 

MLUNQ  COOC  W10-26-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  March  25, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub  L.  96-611.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  Ksted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0069 

Form  Number:  CF  3461 

Type  of  Review:  Revision 

Title:  Entuy  Immediate/Delivery  (CF 
3461  and  CF  3461  Alternate) 

Description:  This  form  will  be  used  by 
importers  and  brokers  to  provide 
Customs  with  the  necessary 
information  in  order  to  examine  and 
release  imported  cargo. 

Respondents:  Businesses 

Estimated  Burden:  908.413  hours 

OMB  Number:  1515-0052 

Form  Number:  CF  4609 

Type  of  Review:  Extension 

Title:  Petition  for  Remission  or 
Mitigation  of  Forfeitures  and  Penalties 
Incurred 

Description:  Persons  who  violate 
provisions  of  the  Tariff  Act  are 
entitled  to  seek  mitigation  of  any 
penalties  and  forfeitures  incurred. 
Many  oases  are  solved  by  inspectors 
on  the  Ine.  This  form  gives  the 
violator  the  opportunity  to  claim 
mitigation  and  provides  a  record  for 
appeal$. 

Respondents:  Individuals 


Estimated  Burden:  1.166  hours 
Clearance  Offi^cer:  B.J.  Simpson  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Ave..  NW., 
Washington,  DC  20229 
OMB  Reviewer:  Milo  Sunderhauf,  Office 
of  Management  and  Budget,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503 

Comptroller  of  the  Currency 

OMB  Number  1557-0162 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Capital  Changes  (Equity  Capital 
and  Subordinated  Debt] 

Description:  12  U.S.C.  51,  51a,  57  and  59 
require  that  banks  obtain  Office 
approval  prior  to  changing  capital. 
The  letter  of  intent  requests  only  the 
minimum  information  needed  for  the 
Office  to  render  a  decision.  The 
Notice  of  completion  of  change 
represents  the  bank's  conformity  to 
statute  and  Office  policy. 

Respondents:  Businesses 

Estimated  Burden:  600  hours 

OMB  Number:  1557-0147 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  National  Bank  Lending  Limits 

Description:  The  regulation,  in  part, 
imposes  certain  recordkeeping 
requirements  that  will  permit  national 
banks  to  expand  their  lending  to 
foreign  governments  and  their  related 
entities. 

Respondents:  Businesses 

Estimated  Burden:  12,000  hours 

Clearance  Officer:  Eric  Thompson  (202)    ' 
447-1632,  Comptroller  of  the  Currency, 
5th  Floor,  L'Enfant  Plaza.  Washington, 
DC  20219 

OMB  Reviewer:  Robert  Neal  (202)  395- 
7340,  Office  of  Management  and 
Budget,  Room  3228,  New  Executive 
Office  Building,  Washington,  DC  20503 

Internal  Revenue  Service 

r 

OMB  Number  1545-0044 

Form  Number:  973 

Type  of  Review:  Revision 

Title:  Corporation  Claim  for  Deduction 
for  Consent  Dividends 

Description:  Internal  Revenue  Code 
section  565  allows  a  corporation  to 
treat  as  a  dividend  certain  amounts 
consented  to  as  dividends  by  its 
shareholders.  The  corporation  uses 
Form  973  as  an  attachment  sheet  for 
the  shareholders'  Form  972  and 
attaches  Forms  973  and  972  to  the 
corporation's  income  tax  return  to        | 
claim  the  deduction  for  consent 
dividends. 

Respondents:  Businesses 

Estimated  Burden:  358  hours 
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Clearance  Officer:  Garrick  Shear  (202) 
566-6150.  Room  5571, 1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Motsan, 

Departmental  Reports,  Management  Officer. 

|FR  Doc.  87-6981  Filed  3-30-87;  8:45  am] 

BILUm  CODE  4S10-2S-« 


Customs  Service 

Application  for  Recordation  of  Trade 
Name;  Continental  Foods,  Inc.  (S.A.) 

ACTION:  Notice  of  Application  for 
Recordation  of  Trade  Name. 

summary:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
RegulaUons  (19  CFR  133.12).  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946.  as  amended  (15  U.S.C. 
1124).  of  the  trade  name  "Continental 
Foods,  Inc.  (S.A.)."  a  corporation 
organized  under  the  laws  of  the  State  of 
Delaware,  located  at  800  Sylvan 
Avenue.  Englewood  Cliffs.  New  Jersey 
07632. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  soups 
and  bouillon  cubes,  manufactured  in  the 
United  States  and  the  Dominican 
Republic. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATE:  Comments  must  be  received  on  or 
before  June  1, 1987. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Commissioner  of 
Customs.  Attention:  Entry.  Licensing 
and  Restricted  Merchandise  Branch, 
1301  Constitution  Avenue.  NW., 
Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatrice  E.  Moore,  Entry,  Licensing  and 
Restricted  Merchandise  Branch,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (202-56&-5765). 


Dated:  March  25, 1987. 
Steven  Pinter, 

Chief,  Entry,  Licensing  and  Restricted 
Merchandise  Branch. 
[FR  Doc.  87-7010  Filed  3-30-87;  8:45  am) 

BILLING  CODE  4S20-02-M 


[T.D.  1987:87-41] 

Tuna  Fish;  Tariff-Rate  Quota;  Calendar 
Year  1987 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Announcement  of  the  quota 
quantity  for  tuna  for  calendar  year  1987. 

summary:  Each  year  the  tariff-rate 
quota  for  tuna  fish  described  in  item 
112.30,  TSUS,  is  based  on  the  United 
States  pack  of  canned  tuna  during  the 
preceding  calendar  year. 
effective  DATES:  The  1987  tariff-rate 
quota  is  applicable  to  tuna  ^sh  entered, 
or  withdrawn  from  warehouse,  for 
consumption  during  the  period  January  1 
through  December  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L  Cooper,  Quota  Program 
Manager,  Admissibility  Requirements 
Section,  Commercial  Compliance 
Division,  Office  of  Commercial 
Operations,  U.S.  Customs  Service. 
Washington.  DC  20229.  (202/566-8592). 

It  has  now  been  determined  that 
91,538.769  pounds  of  tuna  may  be 
entered  for  consumption  or  withdrawn 
from  warehouse  for  consumption  during 
the  Calendar  Year  1987,  at  the  rate  of  6 
percent  ad  valorem  under  item  112.30, 
TSUS.  Any  such  tuna  which  is  entered, 
or  withdrawn  from  warehouse,  for 
consumption  during  the  current  calendar 
year  in  excess  of  this  quota  will  be 
dutiable  at  the  rate  of  12.5  percent  ad 
valorem  under  item  112.30,  TSUS. 

{QUO-2-CO:T:C:C:A) 
Dated:  March  3, 1987. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

|FR  Doc.  87-7009  Filed  3-30-87;  8:45  am] 

BILUNG  CODE  4820-02-M 


VETERANS  ADMINISTRATION 

Agency  Form  Under  OMB  Review 

agency:  Veterans  Administration. 
ACTION:  Notice. 


summary:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
reinstatement  and  hsts  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

addresses:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue.  NW..  Washington. 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  Ust 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Allison  Herron.  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Washington.  DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  March  24. 1987. 

By  direction  of  the  Administrator. 
Raymond  S.  Blunt, 

Director,  Office  of  Program  Analysis  and 
Evaluation. 

Reinstatement 

1.  Department  of  Medicine  and 
Surgery. 

2.  AppUcation  for  Employment — 
Professional  Nurse. 

3.  VA  Form  10-2850a. 

4.  VA  officials  will  use  the 
information  to  evaluate  education, 
professional  experience  and  credentials 
in  support  of  employment  decision  in 
hiring  nurses. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  51.600  responses. 
8. 17,200  hours. 

9.  Not  applicable. 

[FR  Doc.  87-6976  Filed  3-30-87;  8:45  amj 

BILLING  CODE  MZO-OI-M 
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This   section   of   ttie   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  ttie   "Government  in  ttie   Sunshine 
Act"   (Pub.    L.   94-409)   5   U.S.C.   552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e){3)),  of  the 
f  )rthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
The  regular  meeting  of  the  Board  is 
scheduled  for  April  7, 1987. 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McI  r?n. 
Virginia,  on  April  7, 1987,  from  8:30  a.m. 
until  10:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  J.  Auberger.  Secretary  to  the 
Farm  Credit  Administration  Board.  1501 
Farm  Credit  Drive,  McLean,  Virginia 
22102-5090  (703-883-4010). 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
\'irginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1   Approval  of  Minutes  of  March  Meeting. 
2.  Final  Regulations: 

Part  611— Farm  Credit  System  Capital 
Corporation:  Organization 

Part  614 — Borrower  Rights 

3  Uniform  Financial  Institution  Rating 

System 

4  Liquidations — Recommendations  for  Final 

Closings  and  Charter  Cancellations  ' 
Dated:  March  27, 1987. 
Kenneth ).  Auberger, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  87-7081  Filed  3-27-87;  11:21  am) 

BILLING  CODE  670S-01-I»t 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

March  24,  1987. 

TIME  AND  date:  10:00  a.m..  Thursday, 
March  26, 1987. 

place:  Room  600, 1730  K  Street.  NW.. 
Washington,  DC. 

status:  Open. 


■  Session  closed  to  the  public-exempt  pursuant  to 
StI.S.C.  552b(c)(4).  (8)and(9). 


MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  Rushton  Mining  Company,  Docket  Nos. 

PENN  85-253-R,  etc.  (Consideration  of  a 
petitiott  for  discretionary  review;  and 

3.  Western  Fuels-Utah,  Inc.,  Docket  Nos. 

WEST  86-108-R,  etc. 

It  was  determined  by  a  unanimous  vote  of 
Commissioners  that  these  items  be  added  to 
the  agenda  and  no  earlier  announcement  of 
the  addition  was  possible. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629. 
Jean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  87-7073  Filed  3-27-87;  10:37  am] 

BILUNG  CODE  673S-01-M 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 
April  6. 1987. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Waihington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotion*,  assigiunents,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  item  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  March  27. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-7062  Filed  3-27-«7;  3:39  pmj 

BILUNG  CODE  6210-01-M 

INTERSTATE  COMMERCE  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday, 
April  7. 1987. 

place:  Hearing  Room  A.  Interstate 
CommeroE  Commission,  12th  & 
Constitution  Avenue,  NW..  Washington, 
DC  20423. 

STATUS:  Open  Special  Conference. 


PURPOSE:  The  purpose  of  the  conference 
is  for  the  Commission  to  discuss  among 
themselves,  and  to  vote  on,  the  agenda 
item(s).  Although  the  conference  is  open 
for  public  observation,  no  public 
participation  is  permitted. 

MATTER  TO  BE  DISCUSSED: 

Finance  Docket  No.  28272 

Star  Lake  Railroad  Company — Rail 

Construction  and  Operation  in  McKinley 
County,  New  Mexico 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alvin  H.  Brown.  Office  of 

Legislative  and  Public  Affairs, 

Telephone:  (202)  275-7252. 

Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  87-7095  Filed  3-27-87;  12:22  pm) 

BILUNG  CODE  7O3»-01-« 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  March  30.  April  6. 13. 
and  20. 1987. 

PLACE:  Commissioners'  Conference 
Room.  1717  H, Street,  NW.,  Washington, 
DC.  I 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  30 

Friday,  April  3 

11:30  a.m.  ' 

Affirmative/Oiscussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  April  8 — Tentative 

Monday,  April  6 

2:00  p.m.  I 

Briefing  on  NEC  Strategic  Planning  (Public 
Meeting) 

Thursday,  April  9 

2:30  p.m. 
Discusion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 
4.00  p.m. 

Affirmative/Oiscussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  April  10 

10:00  a.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 

Week  of  April  13 — Tentative 

Wednesday,  April  15 
10:00  a.m. 
Briefing  by  Office  of  Special  Project  (Public 
Meeting) 
2:00  p.m. 
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Briefing  by  DOE  on  the  TMI-2  Core 
Examination  Program  (Public  Meeting) 

Thursday,  April  16 
11:00  a.m. 

Periodic  Meeting  with  the  Advisory  Panel 
for  the  Decontamination  of  TMl-2  (Public 
Meeting] 
2:30  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2,  5,  6,  &  7) 
4:00  p.m. 
Affirmative/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  April  20— Tentative 

Thursday,  April  23 
4.-00  p.m. 
Affirmative/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING)  (202]  634-1498. 

CONTACT  PERSON  FOR  MORE 

information:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker, 

Office  of  the  Secretary. 

March  26,  1987. 

[FR  Doc.  87-7159  Filed  3-27-87;  3:29  pmj 

BILUNG  CODE  759(M)1-M 

PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 
NOTICE  OF  meeting: 

STATUS:  Open.  The  Council  may  hold  an 
executive  session  after  its  meeting  on 
April  9  to  discuss  civil  litigation  matters 
v^rith  counsel. 

TIME  AND  date:  9:00  a.m..  April  9, 1987. 
place:  Village  Red  Lion,  100  Madison 
Street.  Missoula.  Montana. 
MATTERS  TO  BE  CONSIDEREED: 

1.  Introduction  to  the  Western  Electricity 

Study. 

2.  Status  Report  on  Bonneville  Power 

Administration's  In-region  Marketing 
Program. 

3.  Council  Review  of  Bonneville  Power 

Administration's  Work  Plans  to 
Implement  the  Northwest  Conservation 
and  Electric  Power  Plan. 

4.  Status  Report  on  Federal  Appliance 

Efficiency  Legislation. 

5.  Report  on  the  Council's  Congressional 

Testimony  Regarding  FY  88  Federal 
Agency  Budgets. 

6.  Council  Business. 

7.  Public  Comment. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bess  Atkins  at  (503)  222-5161. 

Edward  Sheets, 

Executive  Director. 

|FR  Doc.  87-7089  Filed  3-27-87;  11:48  am] 

BILUNG  COOE  OOOO-OO-M 

POSTAL  SERVICE 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  52  FR  9755, 

March  26, 1987. 

PREVIOUSLY  ANNOUNCED  DATE  OF 

MEETING:  April  6, 1987. 

CHANGE:  Addition  of  the  following 
agenda  item: 

Consideration  of  court  ruling  in  Active  Fire 
Sprinkler  Corporation  v.  USPS. 

AUTHORITY:  By  telephone  vote  on  March 
26, 1987,  the  Board  determined  that 
pursuant  to  section  552b{c)(10)  of  Title  5, 
United  States  Code,  and  §  7.3(j)  of  Title 
39,  Code  of  Federal  Regulations, 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirements  of  the 
Government  in  the  Sunshine  Act 
because  it  is  likely  to  specifically 
concern  the  Postal  Service  in  a  civil 
action  or  proceeding. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code  and 
§  7.6(a)  of  Title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  has 
certified  that  in  his  opinion  the 
additional  agenda  item  of  the  meeting 
may  properly  be  closed  to  the  public  for 
the  reason  cited  above. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  David  F.  Harris,  (202)  268- 

4800. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  87-7061  Filed  3-27-87;  10:21  am] 

BILUNG  COOe  7710-12^ 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  6. 1987: 

A  closed  meeting  will  be  held  on 
Tuesday.  April  7, 1987,  at  3:00  p.m.  An 
open  meeting  will  be  held  on  Thursday. 
April  9,  at  10:00  a.m.,  in  Room  1C30. 


The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  {9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  April  7, 
1987,  at  3:00  p.m.,  will  be: 

Formal  order  of  investigation. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  action. 

Chapter  11  proceeding. 

Consideration  of  amicus  participation. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  April  9, 
1987,  at  10:00  a.m..  will  be: 

Consideration  of  whether  to  issue  a  release 
proposing  an  amendment  to  Rule  3al2-8 
under  the  Securities  Exchange  Act  of  1934 
that  would  designate  as  an  exempted 
security,  solely  for  purposes  of  futures  trading 
thereon,  foreign  government  debt  (a)  issued 
by  any  country  the  sovereign  debt  of  which  is 
rated  in  one  of  the  two  highest  rating 
categories  of  two  nationally  recognized  rating 
agencies  or  (b)  issued  by  the  governments  of 
Austraha,  France  and  New  Zealand.  For 
further  information,  please  contact  David  L. 
Underhill  at  (202)  272-2375. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Andrew 
Feldman  at  (202)  272-2091. 
Jonathan  G.  Katz. 
Secretary. 

March  27. 1987. 

[FR  Doc.  87-7174  Filed  3-27-87;  3:56  am] 
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published  Presidential,  Rule,   Proposed 
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These  corrections  are  prepared  by  the 
Office  of  tfie  Federal  Register.   Agervry 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientic  Instruments;  Thomas 
Jefferson  University 

Correction 

In  notice  document  87-5984  beginning 
on  page  8634  in  the  issue  of  Thursday, 
March  19, 1987,  make  the  following 
correction: 

On  page  8635,  in  the  first  column,  in 
the  first  complete  paragraph,  in  the  next 
to  the  last  line,  "Commission"  should 
read  "Commissioner". 

BILLING  CODE  1505.«1-O 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientifc  Instruments;  Woods  Hole 
Oceanographic  Institution  et  aL 

Correction 

In  notice  document  87-5836  beginning 
on  page  8494  in  the  issue  of  Wednesday 
March  18. 1987,  make  the  following 
corrections: 

1.  On  page  8495,  in  the  first  column,  in 
the  second  complete  paragraph,  in  the 
next  to  the  last  line,  the  date  should 
read,  "February  25,". 

2.  On  the  same  page,  in  the  second 
column,  in  the  10th  line,  "SC-51"  should 
read  "SF-51". 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  COMMERCE 

National  Bureau  of  Standards 
[Docket  No.  60117-6212] 

Proposed  Federal  Information 
Processing  Standard ,  C 

Correction 

In  notice  document  87-412  beginning 
on  page  851  in  the  issue  of  Friday, 
January  9, 1987,  make  the  following 
correction: 

On  page  853,  in  the  first  column,  in 
paragraph  11.1,  the  first  sentence  is 
correctod  to  read,  "This  publication  is 
effective  [6  months  after  date  of 
publication  of  final  document  in  the 
Federal  Register].". 

BILLING  COOE  150S-01-O 

1 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  1 

[INTL-4346] 

Interest  Charge;  Domestic 
International  Sales  Corporation 
(DISCS) 

Correction 

In  proposed  rule  document  87-2015 
beginning  on  page  3256  in  the  issue  of 
Tuesday,  February  3, 1987,  make  the 
followinig  corrections: 

§  1.991-1    [Corrected] 

1.  On  page  3259,  in  the  third  column, 
in  §  1.991-l(e),  in  the  18th  line,  remove 
"and  the  Act". 

§1.995-8    [Corrected] 

2.  On  page  3266,  in  the  first  column,  in 
§  1.995-8(6).  in  the  Example,  in 
paragraph  (iii),  in  the  first  column  entry, 
in  the  fourth  line,  "$150"  should  read 
"$150,000". 

§  1.995(f)-1    [Corrected] 

3.  On  page  3287,  in  §  1.995(f)-l,  in  the 
third  column,  in  paragraph  (d)(2)(i)(A), 
in  the  second  line,  "(3)"  should  read 
"(e)";  and  in  paragraph  (d)(2)(iii),  in  the 
eighth  line,  "(3)"  should  read  "(e)". 

4.  On  page  3268,  in  the  first  column,  in 
the  sam;  section,  in  paragraph  (d)(4)(ii). 


in  Example  (1),  in  the  16th  line,  "new" 
should  read  "net";  and  in  the  second 
column,  in  tie  5th,  6th,  and  7th  lines, 
remove  "loss  deduction  of  $10,000  of 
ordinary  income,  plus  $5000  of  deferred 
DISC  income,  less  the  net  operating". 

8ILUNG  CODC  160S-01-0 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  51 


[LR-225-ei] 

Windfall  Profit  Tax;  Rules  Relating  to 
Production  From  a  Unitized  Property 
of  Imputed  Stripper  Well  Crude  Oil, 
Imputed  Heavy  Crude  Oil,  and  imputed 
Newly  Discovered  Crude  Oil 

Correction 

In  proposed  rule  document  86-21957 
beginning  on  page  34653  in  the  issue  of 
Tuesday,  September  30, 1986,  make  the 
following  corrections: 

§51.4996-5    (Corrected]  , 

1.  On  page  34657,  in  the  second 
column,  in  §  51.4996-5(d)(2)(iii),  in  the 
fourth  line,  "or"  should  read  "an". 

2.  On  page  34658,  in  the  second 
column,  in  the  same  section,  in 
paragraph  (e)(3)(ii),  in  the  next  to  the 
last  line  before  the  formula,  insert  "to" 
between  "equal"  and  "A";  and  in  the 
formula  move  the  "D"  so  that  it  appears 
as  a  numerator  above  the  "E". 

3.  On  page  34660,  in  the  same  section, 
in  paragraph  (e)(7),  in  the  first  column, 
in  Example  (3J,  in  the  13th  line, 
"(e)(l)(i)"  should  read  "(e)(3)(i)";  and  in 
the  second  column,  in  the  last  line  of  the 
Example,  insert  "imputed"  between 
"percent"  and  "newly". 

4.  On  the  lame  page,  in  the  same 
section  and  same  paragraph,  in  the  third 
colunm,  in  Example  (7),  in  the  7th  and 
8th  lines,  remove  "unitization,  N 
qualified  as  a  stripper  well  property,  but 
all". 

5.  On  page  34661,  in  the  same  section, 
in  paragraph  (f)  in  the  second  column,  in 
the  12th  line,  insert  "unitized"  between 
"separate"  and  "property". 

BILUNQ  CODE  1S05-01.O 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  1 
(Docket  No.  84-027] 

Animal  Welfare;  Definition  of  Terms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  Part  1 — "Definition  of  Terms." 
The  changes  comply  with  the 
amendments  to  the  Animal  Welfare  Act 
(7  U.S.C.  2131  et  seq.)  contained  in  Pub. 
L.  99-198,  "The  Food  Security  Act  of 
1985"  enacted  December  23, 1985.  This 
proposal  would  also  expand  the  list  of 
definitions  in  order  to  facilitate 
enforcement  of  the  Act  and  the 
regulations  and  to  inform  the  public  of 
the  Act's  requirements.  These  proposed 
amendments  complement  the  changes 
the  Agency  is  proposing  to  Parts  2  and  3. 
some  of  which  are  also  required  by  Pub. 
L.  9^198. 

DATE:  Written  comments  must  be 
received  on  or  before  June  1, 1987.  and 
should  refer  to  Docket  84-027. 

ADDRESS:  Written  comments  concerning 
this  proposal  should  be  submitted  to  Dr. 
R.L.  Crawford,  Animal  Care  Staff,  VS. 
APHIS,  USDA,  Room  756.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  756  of  the  Federal  Building,  8  a.m. 
to  4  p.m.,  Monday  to  Friday  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  R.L.  Crawford.  Animal  Care  Staff, 
VS.  APHIS,  USDA,  Room  756,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  telephone  (301) 
436-7833. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  proposes  to  amend 
and  expand  9  CFR  Part  1,  entitled 
"Definition  of  Terms"  which  provides 
the  definitions  for  the  regulations  in  9 
CFR  Part  2,  and  the  standards  in  9  CFR 
Part  3  for  the  humane  handling,  care, 
treatment,  and  transportation  of 
regulated  animals  used  for  research  or 
exhibition  purposes,  sold  as  pets,  or 
transported  in  commerce.  The 
Definitions,  Regulations,  and  Standards 
are  established  pursuant  to  the  authority 
in  the  Animal  Welfare  Act,  as  amended 
(U.S.C.  2131  el  seq.].  This  law  requires 
the  Secretary  to  promulgate  regulations 
and  standards  governing  the  humane 


handling,  housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
operators  of  auction  sales,  carriers,  and 
intermediate  handlers.  The  standards 
and  regulations  must  include  minimum 
requirements  with  respect  to  handling, 
housing,  feeding,  sanitation,  veterinary 
care,  and  other  matters  specified  in 
section  18  of  the  Act  (7  U.S.C.  2143). 
These  definitions  will  provide  proper 
guidance!  to  the  public,  licensees,  and 
registrants  in  their  responsibilities  under 
the  Act. 

Many  of  the  presently  existing 
definitions  have  been  expanded, 
reworded,  or  revised  based  on  the 
experience  the  Agency  has  gained  in 
administering  the  Act.  The  Department 
solicits  comments  and  recommendations 
concerning  these  proposed  definitions. 

The  definitions  proposed  in  this 
document  have  been  organized 
alphabetically  so  users  may  more  easily 
locate  a  particular  term. 

The  proposed  amendments  to  the 
"Definitions"  are  as  follows: 

The  term  "ambient  temperature"  has 
been  added  to  define  better  the  areas  of 
temperature  restrictions  for  animal 
housing  and  transportation. 

The  term  "animal"  has  been  reworded 
to  include  the  term  "teaching."  All 
warmblooded  animals  are  covered  by 
the  Act,  however,  the  Department  will 
still  exclude  from  regulation  poultry  and 
birds,  laboratory-bred  species  of  rats 
and  mice,  farm  animals,  and  other 
animals  used  solely  for  food  or  fiber 
(fur),  or  as  pack  or  work  animals. 

The  term  "animal  act"  has  been 
added  to  identify  and  differentiate 
exhibitors  with  performing  animals  from 
mere  exhibited  animals. 

The  term  "attending  veterinarian"  has 
been  reworded  to  indicate  that  the 
veterinarian  has  direct  or  delegated 
responsibilities  for  activities  involving 
animals  at  licensed  and  registered 
facilitiea  This  includes  not  only  the 
treatment  of  sick  or  injured  animals,  but 
also  programs  of  nutrition,  preventive 
medicine  (vaccinations),  internal  and 
external  parasite  control,  euthanasia, 
and  general  sanitation  and  animal 
husban(k"y  practices.  In  the  case  of 
research  facilities,  he/she  is  also 
responsible  for  evaluating  the  type  and 
amount  of  anesthetic,  analgesic,  and 
tranquilcing  drugs  used  on  animals 
during  aptual  research,  testing,  or 
experiments,  including  pre-  and  post- 
procedut-al  care,  where  appropriate,  to 
relieve  unnecessary  pain  and  distress  in 
the  subject  animals.  It  is  also  proposed 
that  the  "attending  veterinarian" 
demonstrate  the  acquisition  of  training 
or  experience  in  the  care  and 
management  of  the  species  being 


attended,  and  that  the  veterinarian  be 
accredited  by  the  U.S.  Department  of 
Agriculture  in  accordance  with 
regulation  to  be  issued  under  the  Animal 
Welfare  Act.  | 

The  term  "business  hours"  has  been 
added  as  that  term  is  used  in  the 
standards.  This  term  will  apply  to  all 
licensees  and  registrants  regardless  of 
their  type  of  operation  (part-time,  full- 
time,  or  seasonal  operation). 

The  term  "cat"  has  been  reworded  so 
as  to  include  hybrid  crosses. 

The  term  "class  'A'  dealer"  has  been 
reworded  to  clarify  the  limitations  of  a 
class  A  license.  The  term  "class  'B' 
licensee"  has  been  reworded  to  clarify 
the  requirements  for  a  class  B  licensee. 
A  class  "B"  licensee  includes  those 
persons  who  operate  as  brokers  and  as 
operators  of  auction  sales.  Although  a 
broker  or  an  operator  of  an  auction  sale 
docs  not  usually  take  actual  physical 
possession  of  the  animals  and  does  not 
usually  hold  animals  in  any  facilities,  he 
does  negotiate  or  arrange  for  their  sale 
in  commerce  and  is,  therefore,  a  class 
"B"  licensee.  A  class  "B"  licensee  is  also 
allowed  to  exhibit  animals  as  a  minor 
part  of  the  business.  The  term  "class  'C 
licensee"  has  been  reworded  to  clarify  , 
the  requirements  for  a  class  C 
exhibitor's  license  and  to  indicate  that  a 
class  "C"  exhibitor  is  allowed  to  buy 
and  sell  animals,  as  a  minor  part  of  his' 
business,  or  to  maintain  his  animal 
collection.  The  type  of  license  (B  or  C)  is 
determined  by  the  applicant's  primary 
business. 

The  term  "commerce"  has  been 
reworded  to  indicate  that  intrastate 
activities  are  considered  to  be  in 
commerce  for  the  purposes  of  the  Act. 

The  term  "committee"  has  been  added 
and  describee  the  Institutional  Animal 
Care  and  Use  Committee  required  by 
the  1985  amendments  to  the  Act. 

The  term  "dealer"  has  been  reworded 
to  define  those  persons  requiring  a 
dealer's  license  and  to  specify  certain 
areas  and  of>erations  which  are 
excluded  or  exempted  from  licensing 
requirements.  The  term  "dealer"  ' 

includes  brokers  and  operators  of 
auction  sales  selling  animals  other  than 
domestic  livestock  (horses,  cattle,  sheep, 
goats,  and  pigs)  and  poultry.  The  term 
"dealer"  also  includes  anyone  selling 
any  parts  of  an  animal,  such  as  unborn 
animals,  organs,  limbs,  blood,  serum,  or 
other  parts.  This  term  is  not  intended  to 
include  the  following  types  of 
operations:  (1)  Any  retail  outlet  which 
meets  the  definition  of  a  "retail  pet         ' 
store"  as  defined  in  this  part;  or  (2)  any 
person  who  sells  no  more  than  $500 
worth  of  anipials  other  than  dogs  or  cats 
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or  wild  or  exotic  animals  in  any 
calendar  year. 

In  addition.  APHIS  has  determined 
that  the  following  persons  derive  less 
than  a  substantial  portion  of  their 
income  from  dealer  activities  and  thus 
need  not  obtain  a  license:  (1)  Any 
person  who  maintains  a  total  of  three  (3) 
or  fewer  breeding  female  dogs  or  cats 
per  household  or  premises  and  who  sells 
the  offspring  of  such  dogs  or  cats,  which 
were  bom  and  raised  on  their  premises, 
for  pets  or  exhibition  purposes:  or  (2) 
any  person  who  sells  fewer  than  25  dogs 
or  cats  per  year,  which  were  bom  and 
raised  on  their  premises,  for  research 
purposes  or  to  any  research  facility:  or 
(3)  any  person  who  arranges  for 
transportation  or  transports  animals 
only  for  the  purposes  of  breeding, 
exhibiting  in  purebred  shows,  boarding 
(not  in  association  with  commercial 
transportation),  grooming,  or  medical 
treatment:  or  (4)  any  person  who  buys, 
sells,  transports,  or  negotiates  the  sale, 
purchase,  or  transportation  of  any 
animals  used  only  for  the  purposes  of 
food  or  fiber  (fur):  or  (5)  any  person  who 
breeds  and  raises  domestic  pet  animals 
(as  indicated  in  the  definition  of  retail 
pel  store)  for  direct  retail  sales  to  others 
for  their  own  use  and  who  buys  no 
animals  for  resale  and  who  sells  no 
animals  to  a  research  facihty,  an 
exhibitor,  a  dealer,  or  a  pet  store  (such 
as  a  purebred  dog  or  cat  fancier):  or  (6) 
any  person  who  buys  animals  only  for 
his  own  use  or  enjoyment  and  does  not 
sell  or  exhibit  animals  or  otherwise 
qualify  for  licensing.  These  exclusions 
will  be  included  in  the  licensing 
regulations  in  9  CFR  Part  2.  The  sale  of 
wild  or  exotic  animals  or  the  wholesale 
of  other  animals  always  requires  a 
license. 

The  term  "dog"  has  been  reworded  to 
include  dog  hybrid  crosses. 

A  definition  of  "endangered  species" 
has  been  added. 

The  term  "euthanasia"  has  been 
changed  to  define  humane  destruction  of 
an  animal.  The  method  of  euthanasia 
used  should  be  one  which  is  consistent 
with  the  recommendations  of  the 
American  Veterinary  Medical 
Association's  current  Panel  on 
Euthanasia  or  one  which  is  approved,  in 
writing,  by  the  Area  Veterinarian  in 
Charge  for  specific  instances. 
Exceptions  to  these  recommended 
methods  of  euthanasia  in  research 
facilities  would  have  to  be  justified  in 
the  research  protocol  and  approved  by 
the  attending  veterinarian  and  the 
Institutional  Animal  Care  and  Use 
Committee. 

The  definition  of  "exhibitor"  has  been 
reworded  to  identify  those  persons  who 
are  required  to  obtain  a  license  as  an 


exhibitor.  Although  the  definition  of 
exhibitor  includes  certain  exemptions  in 
regard  to  State  and  county  fairs  and  the 
advancement  of  agricultural  arts  and 
sciences,  any  animal  exhibits  at  State 
and  county  fairs,  livestock  shows, 
rodeos,  or  the  like,  that  are  not  domestic 
livestock  and  do  not  have  the  purpose  of 
advancing  agricultural  arts  and 
sciences,  such  as  petting  zoos  utilizing 
dogs,  cats,  guinea  pigs,  or  rabbits,  for 
example,  or  clown  acts  with  dogs  or 
monkeys  and  animal  prizes  given  by 
games  of  chance,  must  obtain  a  license 
as  an  exhibitor  under  the  Act.  The  term 
"exhibitor,"  as  defined  in  the  Act,  also 
has  an  exclusion  for  retail  pet  stores.  A 
"retail  pet  store"  has  been  defined  in 
this  part.  Any  pet  store  which  exhibits 
any  animal(s)  other  than  pet  animals 
will  be  required  to  obtain  a  license  as  an 
exhibitor.  If  such  animals  are  sold,  the 
pet  store  will  be  required  to  have  a 
dealer's  license. 

The  term  "exotic  animal"  has  been 
added  to  indicate  that  these  are  animals 
which  are  not  normally  found  in  the 
United  States,  either  as  domesticated  or 
wild  animals.  Dealers  and  exhibitors  of 
exotic  anin^ls  must  obtain  a  license 
under  the  Act. 

The  term  "farm  animal "  has  been 
reworded  to  identify  what  animals  are 
farm  animals  and  specifically  to  include 
certain  animals  if  used  for  purposes  of 
food,  fiber,  or  work  only. 

The  terms  "Federal  agency,"  "Federal 
award,"  and  "Federal  research  facility," 
were  defined  by  the  1985  amendments 
to  the  Act  and  have  been  added  to  the 
definitions. 

The  term  "handling"  is  being  removed 
from  Part  3,  Subparts  E  and  F  (§§  3.111 
and  3.135).  and  added  to  the  definitions 
in  this  part  and  to  the  Regulations  in 
Part  2.  This  is  being  done  in  order  to 
apply  the  same  requirements  to  all 
covered  animals  and  to  eliminate 
repetitive  standards  from  each  of  the 
subparts  in  Part  3. 

The  term  "housing  facility"  has  been 
added  to  define  the  areas  covered  by 
such  term  which  are  subject  to 
inspection  and  compliance  with  the 
regulations  and  standards.  This 
definition  is  broad  in  scope  and  covers 
the  land  immediately  surrounding  an 
animal  facility  and  any  accumulation  of 
junk,  trash,  or  weeds  thereon  that  might 
harbor  or  conceal  various  pests  such  as 
rats,  mice,  mosquitoes,  and  fiies  or  that 
might  be  potentially  harmful  to  the 
animals. 

Over  the  past  few  years,  new  types  of 
animal  dealer  operations  have  become 
more  prevalent  whereby  domestic 
animals  are  crossed  with  wild  or  exotic 
animals,  such  as  dogs  crossed  with 
wolves  and  buffalo  crossed  with 


domestic  cattle,  with  the  offspring  being 
sold  for  various  purposes.  There  has 
been  discussion  between  the  Agency 
and  the  industry  whether  such  hybrid 
cross  animals  should  be  considered  wild 
or  domestic  animals  for  purposes  of  the 
Act.  The  general  consensus  within  the 
Agency  has  been  that  such  hybrid  cross 
animals  should  be  considered  to  be 
domesticated  animals.  An  additional 
problem  is  that  there  is  no  way  to  prove 
if  an  animal  is  ^4  or  V^  wild  or  domestic 
nor  can  such  a  decision  be  made  by 
observing  the  animal.  Even  if  such 
categories  could  be  proven,  the  problem 
would  still  remain  as  to  where  the  line 
should  be  drawn  between  a  wild  animal 
and  a  domestic  animal.  Therefore,  for 
the  purposes  of  the  Act.  the  term 
"hybrid  cross"  has  been  added  to  the 
definitions  and  such  a  cross  is 
determined  to  be  a  domestic  animal. 

The  standards  requir"  impervious 
surfaces  in  animal  facilities  but  do  not 
define  this  term.  APHIS  has  issued 
memorandums  explaining  and  defining 
this  term,  but  these  have  not  always 
received  wide  distribution  in  the  field 
and  are  not  generally  available  to  the 
public.  The  term  "impervious  surface" 
has  now  been  added  to  the  definitions. 
In  order  for  building  surfaces  and 
enclosure  surfaces  to  be  impervious  to 
moisture,  the  construction  material  must 
be  composed  of,  or  treated  with,  a 
material  which  is  nonpermeable, 
nonporous,  and  is  incapable  of  being 
penetrated  by  moisture  or  fluids. 
Nontoxic  paints,  varnish,  shellac,  plastic 
type  coatings,  sealed  cement,  metal  and 
plastics  are  acceptable  surfaces  if 
maintained  in  good  condition.  Untreated 
wood  or  wood  coated  with  whitewash 
or  linseed  oil  is  not  acceptable  nor  are 
any  substances  that  do  not  cause  such 
surfaces  to  be  impervious  or  that  are  not 
well  maintained  so  as  to  be  impervious. 
Exceptions  to  these  provisions  may  be 
permitted  if  provided  for  in  an  approved 
protocol,  e.g.,  for  simulation  of  a  natural 
environment. 

Whether  an  animal  facility  should  be 
classified  as  an  indoor  housing  faciUty 
or  an  outdoor  housing  facility  has  not 
been  completely  understood.  To  correct 
this  situation,  the  term  "indoor  housing 
facility"  has  been  reworded  to  spell  out 
the  requirements  that  must  be  met  in 
order  to  be  classified  as  such  a  facility. 
The  term  "outdoor  housing  facility"  has 
also  been  reworded  to  define  this  type 
of  facility.  Outdoor  housing  facilities 
would  be  restricted  to:  (1)  Outside  pens 
or  runs  with  dog  houses;  (2)  outside  pens 
or  paddocks  with  enclosed  or  partly 
enclosed  sheds  or  shelters:  or  (3) 
animals  maintained  on  a  tether  with  a 
shed  or  dog  house  available.  In  addition 
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a  third  type  of  animal  housing  facility, 
"sheltered  housing  facility,"  has  heen 
added  to  the  definitions  and  will  be 
added  to  the  standards  in  Part  3.  A 
"sheltered  housing  facility"  will  have 
requirements  that  will  fall  between 
those  of  an  "indoor  housing  facility"  and 
an  "outdoor  housing  facility."  The  inside 
or  sheltered  part  of  the  facility  should  be 
able  to  maintain  temperatures  above  35° 
F  (1.7°  C);  must  provide  additional 
ventilation,  such  as  fana.  when 
temperatures  in  the  sheltered  area 
exceed  95°  F  (35°  C);  and  the  shelter  part 
must  be  available  to  the  animals  at  all 
times.  This  type  of  facility  would  include 
runs  or  pens  in  a  totally  enclosed  bam 
or  building  or  connecting  inside/outside 
runs  or  pens  with  the  inside  pens  in  a 
totally  enclosed  building.  This  definition 
is  intended  to  assist  the  public  in 
understanding  how  an  animal  housing 
facility  should  be  classified. 

The  term  "intermediate  handler"  has 
been  revised.  The  new  definition  is  not 
intended  to  include  any  person  who 
transports  or  arranges  for  transportation 
of  animals  solely  for  the  purposes  of:  (1) 
Purebred  breeding,  (2)  dog  and  cat 
shows,  (3)  boarding  not  in  association 
with  transport  in  commerce,  (4) 
grooming,  or  (5)  veterinary  care.  All 
other  aspects  of  transportation  are 
regulated. 

The  veterinary  care  standards  and 
acceptable  husbandry  practices  for 
marine  mammals  require  isolation  of 
new  or  sick  animals  from  resident 
animals;  however,  isolation  was  not 
defined  in  the  regulations  or  standards. 
The  term  "isolation"  has,  therefore,  been 
added  to  the  definitions  in  regard  to 
marine  mammals. 

The  term  "licensed  veterinarian  '  has 
been  reworded  so  as  to  include  the 
requirement  that  the  veterinarian  must 
be  licensed  in  a  State  and  has  received 
formal  training. 

The  1985  amendments  restrict  the 
number  of  times  that  an  animal  may  be 
used  for  survival  surgery  in  major 
operative  experiments.  In  order  to  effect 
this  requirement,  the  term  "major 
operative  experiment"  has  been  added 
to  the  definitions. 

The  1985  amendments  to  the  Act 
require  that  steps  be  taken  to  reduce  or 
eliminate  the  use  of  painful  procedures 
in  research  animals.  In  the  next  to  last 
paragraph  of  the  "Joint  Explanatory 
Statement  of  the  Committee  of 
Conference,"  as  published  in  the  House 
Congressional  Record  on  December  17, 
1985,  the  conferees  indicated  that  their 
intent  was  to  reduce  or  eliminate  pain 
other  than  slight  or  momentary  pain, 
such  as  that  caused  by  injections  or 
other  minor  procedures.  The  1985 
amendments  to  the  Act  reP.ect 


Congressional  concern  with  t||& 
infliction  of  pain  and  the  use  of  painful 
procedures  on  laboratory  animals.  They 
require  that  research  facility  personnel 
seriously  review  painful  procedures  to 
determine  if  they  are  necessary  to 
obtain  the  scientific  objective. 
Accordingly,  the  term  "painful 
procedure"  has  been  added  to  the  list  of 
definitions. 

APHIS  is  defining  the  term  "pet 
animal"  es  animals  which  have 
normally  been  kept  by  households  in  the 
United  States  as  family  pets  and  are 
considered  to  be  easily  handled  and 
relatively  nondangerous.  Pet  stores 
which  sell  any  animal  not  deemed  to  be 
a  "pet  animal"  must  obtain  a  dealer's 
license. 

Over  tfie  years  there  has  been  some 
disagreement  over  what  constitutes  the 
term  "primary  enclosure."  This  term  has 
been  rei^orded  and  includes  some 
examples. 

The  term  "protocol"  has  been  defined 
as  the  investigator's  plan  for  the  use  of 
animals  in  the  context  of  the 
investigator's  research.  The  1985 
amendments  provide  for  exceptions  to 
the  regulations  and  standards  if  such 
exceptiwis  are  justified  in  the  protocol 
and  approved  by  the  Committee.  The 
1985  amendments  to  the  Act  require 
research  facilities  to  establish 
Institutional  Animal  Care  and  Use 
Committees  and  set  certain 
responsibilities  and  duties  for  the 
committees.  The  amendments  state  that 
a  quorum  is  required  for  all  formal 
actions  of  the  committee  and  define 
"quorum"  as  "a  majority  of  committee 
member*."  The  term  "quorum"  is, 
therefore,  added  to  the  list  of  definitions 
as  defined  in  the  amendments. 

The  tarm  "random  source"  has  been 
added  to  the  definitions  to  differentiate 
dogs  and  cats  obtained  from  pounds, 
shelters,  and  persons  who  did  not  breed 
and  raise  them,  from  dogs  and  cats  bred 
specifically  for  use  in  research  facilities 
and  thoSe  that  are  obtained  from  a 
known  legal  source.  This  definition  is 
intended  to  facilitate  enforcement  of  the 
Act  against  dealers  and  research 
facilities  unlawfully  buying  or  selling 
such  anfenals.  The  term  "random 
source"  is,  therefore,  defined  and  added 
to  the  list  of  definitions. 

The  term  "research  facility"  has  been 
reworded  to  clarify  the  structure  and 
meaning  of  the  paragraph  and  the 
permitted  exemption  from  registration. 
The  use  of  animals  for  teaching  has  also 
been  included  in  the  definitions  to 
clarify  the  intent  of  Congress  that 
animals  used  for  teaching  purposes  are 
regulated  under  the  Act  as  are  those 
used  for  testing,  experiments,  or 
research.  The  committee  hearings  for  the 


original  Laboratory  Animal  Welfare  Act 
in  1966  (Pub  L.  89-544)  and  the 
amendments  in  1970  (Pub.  L.  91-579) 
specifically  indicated  that  animals  used 
for  teaching  were  to  be  included  under 
the  term  research.  The  term  "teaching" 
was  never  made  part  of  the  definition  of 
a  research  facility  but  the  intent  has 
been  carried  out  in  program  ' 

enforcement.  This  has  caused  some 
confusion  over  the  years  which  would 
be  corrected  by  this  new  definition. 

The  Animal  Welfare  Act,  as  amended, 
(7  U.S.C.  2131  et  seq.)  provides  for 
certain  exemptions  for  a  "retail  pet 
store"  under  the  definitions  of  a  dealer 
and  an  exhibitor.  The  term  "retail  pet 
store"  has  been  revised  to  clarify  the 
circumstances  under  which  such  a  store 
must  obtain  a  license.  Any  retail  pet 
store  selling  or  exhibiting  any  animal(s) 
other  than  those  listed  as  a  "pet  animal" 
would  require  a  license  as  a  class  "B" 
dealer  or  a  class  "C"  exhibitor. 

The  term  "transporting  vehicle"  has 
been  added  to  the  definitions  in  regard 
to  the  transportation  of  animals. 
Although  the  term  "primary 
conveyance"  means  basically  the  same 
thing,  the  term  "transporting  vehicle" 
has  been  added  to  assist  the  public  in 
understanding  the  regulations. 

The  term  "wild  animal"  has  been 
added,  along  with  the  term  "exotic 
animal,"  to  define  better  those  animals 
regulated  under  the  Act.  The  habitat  for 
some  animals  in  the  wild  state  is  rapidly 
diminishing  and  many  of  these  animals 
are  more  readily  found  in  captivity  than 
in  nature.  These  definitions  are  an  effort 
to  adapt  to  changing  circumstances  and 
to  clarify  the  types  of  animals  included 
under  each  definition. 

The  Act  specifies,  under  the  definition 
of  "exhibitor,"  that  carnivals,  circuses, 
and  zoos  exhibiting  animals  must  be 
licensed  whether  operated  for  profit  or 
not.  The  term  "zoo"  has  been  added  to 
the  list  of  definitions.  This  definition  is 
broad  in  scope  and  is  intended  to 
include  any  stationary  or  semistationary 
display  of  animals  to  the  public 
regardless  of  compensation. 

Comments 

Written  comments  are  solicited  for  60 
days  after  publication  of  this  document 
in  the  Federal  Register  and  should  refer 
to  Docket  number  84-027. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  Secretary's  Memorandum  No. 
1512-1,  and  has  been  determined  not  to 
be  a  "major  rule."  Based  on  information 
available  to  the  Department,  it  has  been 
determined  that  this  proposal  would  not 
have  a  significant  effect  on  the 
economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Alternatives  were  considered  with 
respect  to  this  proposal. 

Consideration  was  given  to  add  only 
the  defmitions  mandated  by  the 
amendments  to  the  Animal  Welfare  Act 
as  indicated  in  Pub.  L.  99-198,  the  "Food 
Security  Act  of  1985."  It  was  determined 
that  new  definitions  should  be  added 
and  existing  definitions  reworded  and 
revised,  so  as  to  assist  the  public  in 
understanding  the  requirements  of  the 
regulations  and  standards. 

It  is  not  anticipated  that  the  adoption 
of  the  proposed  changes  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Many  of  the  proposed 
changes  would  ease  the  burden  and 
lessen  the  impact  of  regulation  on  all 
small  entities  within  the  regulated 
industry. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
!  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V). 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  9  CFR  Part  1 

Animal  welfare.  Animal  housing. 
Dealers,  Exhibitors.  Research  facilities. 
Humane  animal  handling. 

Accordingly,  we  propose  to  amend  9 
CFR  .as  follows: 

Part  1  is  revised  to  read  as  follows: 


PART  1— DEFINITION  OF  TERMS 

Authority:  7  U.S.C.  2133.  2135.  2136,  2140. 
2141.  2142.  2143.  2144,  2146.  2147.  2151:  7  CFR 
2.17.  2.51.  and  371.2(d). 

§  1.1    Definitions. 

For  the  purposes  of  this  subchapter, 
unless  the  context  otherwise  requires, 
the  following  terms  shall  have  the 
meanings  assigned  to  them  in  this 
section.  The  singular  form  shall  also 
signify  the  plural  and  the  masculine 
form  shall  also  signify  the  feminine. 
Words  undefined  in  the  following 
paragraphs  shall  have  the  meaning 
attributed  to  them  in  general  usage  as 
reflected  by  definitions  in  a  standard 
dictionary. 

Act  means  the  Act  of  August  24, 1966 
(Pub.  L  89-544).  (commonly  known  as 
the  Laboratory  Animal  Welfare  Act),  as 
amended  by  the  Act  of  December  24. 
1970  (Pub.  L  91-579).  (the  Animal 
Welfare  Act  of  1970).  the  Act  of  April  22. 
1978  (Pub.  L.  94-279).  (the  Animal 
Welfare  Act  Amendments  of  1976).  and 
the  Act  of  December  23. 1985  (Pub.  L.  99- 
198),  (the  Food  Security  Act  of  1985). 
and  as  it  may  be  subsequently  amended. 

Administrator  means  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  any  other 
official  of  the  Animal  and  Plant  Health 
Inspection  Service  to  whom  authority 
has  been  delegated  to  act  in  his  stead. 

Ambient  temperature  means  the  air 
temperature  surrounding  the  animal. 

Animal  means  any  live  or  dead  dog, 
cat,  monkey  (nonhuman  primate),  guinea 
pig,  hamster,  rabbit,  or  any  other 
warmblooded  animal,  which  is  being 
used  or  is  intended  for  use  for  research, 
teaching,  testing,  experimentation,  or 
exhibition  purposes,  or  as  a  pet.  This 
term  excludes:  Birds,  rats,  and  mice  and 
horses  and  other  farm  animals,  such  as. 
but  not  limited  to  livestock  or  poultry, 
used  or  intended  for  use  as  food  or  fiber, 
or  livestock  or  poultry  used  or  intended 
for  use  for  improving  animal  nutrition, 
breeding,  management,  or  production 
efficiency,  or  for  improving  the  quality 
of  food  or  fiber.  With  respect  to  a  dog, 
the  term  means  all  dogs  including  those 
used  for  hunting,  security,  or  breeding 
purposes. 

Animal  act  means  any  performance  of 
animals  where  such  animals  are  trained 
to  perform  some  behavior  or  action  or 
are  part  of  a  show,  performance,  or 
exhibition. 

Area  Veterinarian  in  Charge  means  a 
veterinarian  or  his  designee  employed 
by  APHIS,  Veterinary  Services,  who  is 
assigned  by  the  Deputy  Administrator  to 
supervise  and  perform  the  official  work 
of  Veterinary  Services  in  a  given  State 


or  States.  As  used  in  Part  2  of  this 
subchapter,  the  Area  Veterinarian  in 
Charge  shall  be  deemed  to  be  the  person 
in  charge  of  the  official  work  of 
Veterinary  Services  in  the  State  in 
which  the  dealer,  exhibitor,  research 
facility,  intermediate  handler,  carrier,  or 
operator  of  an  auction  sale  has  his 
principal  place  of  business. 

Attending  veterinarian  means  a 
person  who  has  graduated  from  a 
veterinary  school  accredited  by  the 
American  Veterinary  Medical 
Association's  Council  on  Education  or 
has  a  certificate  issued  by  the  American 
Veterinary  Medical  Association's 
Education  Commission  for  Foreign 
Veterinary  Graduates,  has  received 
training  and/or  experience  in  the  care 
and  management  of  the  species  being 
attended,  and  who  has  direct  or 
delegated  responsibility  for  activities 
involving  animals  at  a  registered  or 
licensed  facility.  The  veterinarian  must 
be  accredited  by  the  U.S.  Department  of 
Agriculture  in  accordance  with 
regulations  issued  under  the  Animal 
Welfare  Act. 

Business  hours  means  the  hours 
between  7  a.m.  and  7  p.m.,  Monday 
through  Friday,  except  for  legal  Federal 
holidays,  each  week  of  the  year. 

Business  year  means  the  12-month 
period  during  which  business  is 
conducted,  and  may  be  either  on  a 
calendar  or  fiscal-year  basis. 

Carrier  means  the  operator  of  any 
airline,  railroad,  motor  carrier,  shipping 
line,  or  other  enterprise  which  is 
engaged  in  the  business  of  transporting 
any  animals  for  hire. 

Cat  means  any  live  or  dead  cat  (Felis 
catus)  or  any  cat-hybrid  cross. 

Class  "A  "  licensee  (breeder)  means  a 
person  subject  to  the  licensing 
requirements  under  Part  2  whose 
business  involving  animals  consists  only 
of  animals  that  are  bred  and  raised  on 
the  premises  in  a  closed  or  stable  colony 
and  those  animals  acquired  for  the  sole 
purpose  of  maintaining  or  enhancing  the 
breeding  colony. 

Class  "B"  licensee  (dealer)  means  a 
person  subject  to  the  licensing 
requirements  under  Part  2  and  meeting 
the  definition  of  a  "dealer"  (§  l.l(q))  and 
whose  business  includes  the  purchase 
and/or  resale  of  any  animal.  This  term 
includes  brokers,  and  operators  at  an 
auction  sale,  as  such  individuals 
negotiate  or  arrange  for  the  purchase, 
sale,  or  transport  of  animals  in 
commerce.  Such  individuals  do  not 
usually  take  actual  physical  possession 
or  control  of  the  animals,  and  do  not 
usually  hold  animals  in  any  facilities.  A 
class  "B"  licensee  may  also  exhibit 
animals  as  a  minor  part  of  the  business. 
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Liuss  "C"  licensee  (exhibitor)  means 
a  person  subject  to  the  licensing 
requirements  under  Part  2  and  fitting  the 
definition  of  an  "exhibitor"  (§  l.l(x)) 
whose  business  involves  the  showing  or 
displaying  of  animals  to  the  public.  A 
class  "C"  licensee  may  buy  and  sell 
animals  as  a  minor  part  of  the  business 
in  order  to  maintain  or  add  to  his  animal 
collection. 

Commerce  means  trade,  traffic, 
transportation,  or  other  commerce — 

(1)  Between  a  place  in  a  State  and  any 
place  outside  of  such  State,  including 
any  foreign  country,  or  between  points 
within  the  same  State  but  through  any 
place  outside  thereof,  or  within  any 
territory,  possession,  or  the  District  of 
Columbia;  or 

(2)  Which  affects  the  commerce 
described  in  this  part. 

Committee  means  the  Institutional 
Animal  Care  and  Use  Committee 
established  under  section  13(b)  of  the 
Act.  It  shall  consist  of  at  least  three  (3) 
members,  one  of  whom  is  the  attending 
veterinarian  of  the  research  facility  and 
one  of  whom  is  not  affiliated  in  any  way 
with  the  facility  other  than  as  a  member 
of  the  committee.  The  research  facility 
shall  establish  the  Committee  for  the 
purpose  of  evaluating  the  care, 
treatment,  housing,  and  use  of  animals, 
and  for  certifying  compliance  with  the 
Act  by  the  research  facility. 

Dealer  means  any  person  who.  in 
commerce,  for  compensation  or  profit, 
delivers  for  transportation,  or 
transports,  except  as  a  carrier,  buys,  or 
sells,  or  negotiates  the  purchase  or  sale 
of:  Any  dog  or  other  animal  whether 
alive  or  dead  (including  unborn  animals, 
organs,  limbs,  blood,  serum,  or  other 
parts)  for  research,  teaching,  testing, 
experimentation,  exhibition,  or  for  use 
as  a  pet;  or  any  dog  for  hunting,  security, 
or  breeding  purposes.  This  term  does  not 
include:  A  retail  pet  store,  as  defined  in 
this  section,  unless  such  store  sells  any 
animals  to  a  research  facility,  an 
exhibitor,  or  a  dealer  (wholesale);  or  any 
person  who  does  not  sell,  or  negotiate 
the  purchase  or  sale  of  any  wild  or 
exotic  animal,  dog,  or  cat  and  who 
derives  no  more  than  $500  gross  income 
from  the  sale  of  animals  other  than  wild 
or  exotic  animals,  dogs,  or  cats,  during 
any  calendar  year. 

Department  means  the  U.S. 
Department  of  Agriculture. 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Veterinary 
Services  or  any  other  official  of 
VetBcinary  Services  to  whom  authority 
has  been  delegated  to  act  in  his  stead. 

Dog  means  any  live  or  dead  dog 
(Canis  familiaris)  or  any  dog-hybrid 
cross. 


Dwarf  hamster  means  any  species  of 
hamster  such  as  the  Chinese  and 
Armenian  species  whose  adult  body 
size  is  substantially  less  than  that 
attaine(J  by  the  Syrian  or  Golden  species 
of  hamailers. 

Endangered  species  means  those 
species  defined  in  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.  and 
as  it  may  be  subsequently  amended). 

Euthanasia  means  the  humane 
destruction  of  an  animal  accomplished 
by  a  merthod  which  produces 
instantaneous  unconsciousness  and 
immediate  death  without  evidence  of 
pain  or  distress,  or  a  method  that 
utilizes  anesthesia  produced  by  an  agent 
which  causes  painless  loss  of 
consciousness  and  subsequent  death. 

Exhibitor  means  any  person  (public  or 
private)  exhibiting  any  animals,  which 
were  purchased  in  commerce  or  the 
intended  distribution  of  which  affects 
commefce,  or  will  affect  commerce,  to 
the  public  for  compensation,  as 
determined  by  the  Secretary.  This  term 
includes  carnivals,  circuses,  animal  acts, 
zoos,  aed  educational  exhibits, 
exhibiting  such  animals  whether 
operated  for  profit  or  not.  This  term 
excludes  retail  pet  stores,  horse  and  dog 
races,  organizations  sponsoring  and  all 
persons  participating  in  State  and 
county  fairs,  livestock  shows,  rodeos, 
field  trials,  coursing  events,  purebred 
dog  and  cat  shows  and  any  other  fairs 
or  exhibitions  intended  to  advance 
agricultural  arts  and  sciences  as  may  be 
determined  by  the  Secretary. 

Exotic  animal  means  any  animal  that 
is  native  to  a  foreign  country  or  of 
foreign  origin  or  character,  is  not  native 
to  the  United  States,  or  was  introduced 
from  abroad.  This  term  specifically 
includes  animals  such  as,  but  not  limited 
to,  lions,  tigers,  leopards,  elephants, 
camels,  llamas,  antelope,  anteaters, 
kangaroos,  and  water  buffalo.  Species  of 
foreign  domestic  cattle,  such  as,  Ankole, 
Cayal,  Yak  are  included  in  this  group. 

Farm  animal  means  any  domestic 
species  of  cattle,  sheep,  swine,  goats,  or 
horses,  which  are  normally  and  have 
historically,  been  kept  and  raised  on 
farms  in  the  United  States,  and  used  or 
intended  for  use  as  food  or  fiber.  This 
term  also  includes  animals  such  as 
rabbits,  mink,  and  chinchilla,  when  they 
are  used  solely  for  purposes  of  meat  or 
fur,  and  animals  such  as  horses  and 
llamas  when  used  solely  as  work  or 
pack  animals. 

Fedaral  agency  means  an  Executive 
agency  as  such  term  is  defined  in 
section  105  of  Title  5.  United  States 
Code,  and  with  respect  to  any  research 
facility  means  the  agency  from  which 

the  research  facility  receives  a  Federal 

award  for  the  conduct  of  research, 


experimentation,  or  testing  involving  the 
use  of  animels. 

Federal  award  means  any  mechanism 
(including  a  grant,  award,  loan,  contract, 
or  cooperative  agreement)  under  which 
Federal  funds  are  used  to  support  the 
conduct  of  research,  experimentation,  or 
testing,  involving  the  use  of  animals. 
The  permit  system  established  under  the 
authorities  of  the  Endangered  Species 
Act,  the  Marine  Mammal  Protection  Act, 
and  the  Migratory  Bird  Treaty  Act.  are 
not  considered  to  be  Federal  awards 
under  the  Animal  Welfare  Act. 

Federal  research  facility  means  each 
department,  agency,  or  instrumentality 
of  the  United  States  which  uses  live 
animals  for  research  or  experimentation. 

Handling  means  petting,  feeding, 
watering,  cleaning,  manipulating, 
loading,  crating,  shifting,  transferring, 
immobilizing,  restraining,  treating, 
training,  working  and  moving,  or  any 
similar  activity  with  respect  to  any 
animal. 

Housing  facility  means  any  land, 
premises,  shed,  bam,  building,  trailer,  or 
other  structure  or  area  housing  or 
intended  to  house  animals. 

Hybrid  cross  means  an  animal 
resulting  from  the  crossbreeding 
between  tv/o  different  species  or  types 
of  animals.  Crosses  between  wild 
animal  species,  such  as  lions  and  tigers, 
are  considered  to  be  wild  animals. 
Crosses  between  wild  animal  species 
and  domestic  animals,  such  as  dogs  and 
wolves  or  buffalo  and  domestic  cattle, 
are  consid^ed  to  be  domestic  animals. 

Impervious  surface  means  a  surface 
that  does  not  permit  the  absorption  of 
fluids.  Fluids  on  such  surfaces  will  bead 
or  run  off,  and  such  surfaces  will  allow 
thorough  and  repeated  cleaning  and 
disinfecting,  and  will  not  retain  odors. 

Indoor  housing  facility  means  any 
structure  or  building  with  environmental 
controls  housing  or  intended  to  house 
animals  and  meeting  the  following  three 
requirements: 

(1)  It  must  be  capable  of  controlling 
the  temperature  within  the  building  or 
structure  within  the  limits  set  forth  for 
that  species  of  animal,  of  maintaining 
humidity  levels  of  30  to  70  percent  and 
of  rapidly  eliminating  odors  from  within 
the  building;  and 

(2)  It  must  be  an  enclosure  created  by 
the  continuous  connection  of  a  roof, 
floor,  and  walls  (a  shed  or  bam  set  on 
top  of  the  ground  does  not  have  a 
continuous  connection  between  the 
walls  and  die  ground  unless  a 
foundation  and  floor  are  provided);  and 

(3)  It  must  have  at  least  one  door  for 
entry  and  exit  that  can  be  opened  and 
closed  (any  windows  or  openings  which 
provide  natural  light  must  be  covered 
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with  a  transparent  material  such  as 
glass  or  hard  plastic). 

Intermediate  handler  means  any 
person,  including  a  department,  agency, 
or  instrumentality  of  the  United  States 
or  of  any  State  or  local  government 
(other  than  a  dealer,  research  facility, 
exhibitor,  any  person  excluded  from  the 
definition  of  a  dealer,  research  facihty, 
or  exhibitor,  an  operator  of  an  auction 
sale,  or  a  carrier),  who  is  engaged  in  any 
business  in  which  he  receives  custody  of 
animals  in  connection  with  their 
transportation  in  commerce. 

Isolation  in  regard  to  marine 
mammals  means  the  physical  separation 
of  animals  to  prevent  contact  and  a 
separate,  noncommon,  wafer  circulation 
and  filtration  system  for  the  isolated 
animals. 

Licensed  veterinarian  means  a  Doctor 
of  Veterinary  Medicine  who  has 
graduated  from  an  accredited  school  of 
veterinary  medicine  and  who  has  a 
valid  license  to  practice  veterinary 
medicine  in  some  State. 

Licensee  means  any  person  licensed 
according  to  the  provisions  of  the  Act 
and  the  regulations  in  Part  2  of  this 
subchapter. 

Major  operative  experiment  means 
any  surgical  intervention  that  penetrates 
and  exposes  a  body  cavity  or  that  has 
the  potential  for  producing  a  permanent 
disability. 

Minimum  horizontal  dimension 
(MHD)  means  the  diameter  of  a  circular 
pool  of  water,  or  in  the  case  of  a  square, 
rectangle,  oblong,  or  other  shape  pool, 
the  diameter  of  the  largest  circle  that 
can  be  inserted  within  the  confines  of 
such  a  pool  of  water 

Nonconditioned  animals  means 
animals  which  have  not  been  subjected 
to  special  care  and  treatment  for 
sufficient  time  to  stabilize,  and  where 
necessary,  to  improve  their  health. 

Nonhuman  primate  means  any 
nonhuman  member  of  the  highest  order 
of  mammals  including  prosimians, 
monkeys,  and  apes. 

Operator  of  an  auction  sale  means 
any  person  who  is  engaged  in  operating 
an  auction  at  which  animals  are 
purchased  or  sold  in  commerce. 

Outdoor  housing  facility  means  any 
structure,  building,  land,  or  premise, 
housing  or  intended  to  house  animals, 
which  does  not  meet  the  definition  of  an 
indoor  housing  facility  or  a  sheltered 
housing  facility  and  in  which 
temperatures  cannot  be  controlled 
within  set  limits. 

Painful  procedure  as  applied  to  any 
animal  means  any  procedure  that  would 
reasonably  be  expected  to  cause  more 
than  slight  or  momentary  pain  or 
distress  in  a  human  being  to  which  that 
procedure  was  applied,  that  is,  pain  in 
excess  of  that  caused  by  injections  or 
other  minor  procedures. 


Person  means  any  individual, 
partnership,  firm,  joint  stock  company, 
corporation,  association,  trust,  estate,  or 
other  legal  entity. 

Pet  animal  means  any  animal  that  has 
commonly  been  kept  as  a  pet  animal  in 
family  households  in  the  United  States. 

Primary  conveyance  means  the  main 
method  of  transportation  used  to  convey 
an  animal  from  origin  to  destination, 
such  as  a  motor  vehicle,  plane,  ship,  or 
train. 

Primary  enclosure  means  any 
structure  or  device  used  to  restrict  an 
animal  or  animals  to  a  limited  amount  of 
space,  such  as  a  room,  pen,  run,  cage, 
compartment,  pool,  hutch,  or  chain.  In 
the  case  of  animals  restrained  by  a 
chain  (e.g.,  dogs  on  chains),  it  includes 
the  shelter  and  the  area  within  reach  of 
the  chain. 

Protocol  means  an  investigator's  plan 
for  the  use  of  animals  in  a  study  of  a 
biomedical  problem. 

Quorum  means  a  majority  of  the 
Committee  members. 

Random  source  means  dogs  and  cats 
obtained  from  animal  pounds  or 
shelters,  auction  sales,  or  from  any 
person  who  did  not  breed  and  raise 
them  on  their  premises. 

Registrant  means  any  research 
facility,  carrier,  intermediate  handler,  or 
exhibitor  not  required  to  be  licensed 
under  section  3  of  the  Act,  registered 
pursuant  to  the  provisions  of  the  Act 
and  the  regulations  in  Part  2  of  this 
subchapter. 

Research  facility  means  any  school 
(except  an  elementary  or  secondary 
school),  institution,  organization,  or 
person  who  uses  or  intends  to  use  live 
animals  in  research,  tests,  experiments, 
or  teaching,  and  that:  Purchases  or 
transports  live  animals  in  commerce,  or 
receives  funds  under  a  grant,  award, 
loan,  or  contract  from  a  Department, 
agency,  or  instrumentality  of  the  United 
States  for  the  purpose  of  carrying  out 
research,  tests,  experiments,  or  teaching. 
A  school,  institution,  organization,  or 
person  who  does  not  use  or  intend  to 
use  Hve  dogs  or  cats  may  be  exempted 
by  the  Administrator,  upon  application 
to  him  in  specific  cases  and  upon  his 
determination  that  such  exemption  does 
not  vitiate  the  purpose  of  the  Act.  The 
Administrator  will  not  exempt  any 
school,  institution,  organization,  or 
person  who.  in  the  opinion  of  the 
Administrator,  uses  substantial  numbers 
of  live  animals  where  the  principal 
function  of  such  school,  institution, 
organization,  or  person,  is  biomedical 
research,  testing,  or  teaching. 

Retail  pet  store  means  any  outlet 
where  only  the  following  animals  are 
sold  or  offered  for  sale,  at  retail,  for  use 
as  pets:  Dogs,  cats,  rabbits,  guinea  pigs, 
hamsters,  gerbils,  rats,  mice,  gopher, 
mink,  chinchilla,  domestic  ferrets. 


domestic  farm  animals,  birds,  ana 
coldblooded  species.  Such  definition 
excludes — 

(1)  EstabUshments  or  persons  who 
deal  in  dogs  used  for  hunting,  security  or 
breeding  purposes; 

(2)  Establishments  or  persons  selling 
or  offering  to  sell  any  wild  or  exotic  or 
other  nonpet  species  of  warmblooded 
animals  (except  birds),  such  as,  skunks, 
raccoons,  nonhuman  primates,  squirrels, 
ocelots,  foxes,  coyotes,  etc.; 

(3)  Any  establishment  or  person 
selling  warmblooded  animals  (except 
birds,  and  laboratory  rats  and  mice)  for 
research  or  exhibition  purposes:  and 

(4)  Any  establishment  wholesaling 
any  animals  (except  birds,  rats  and 
mice). 

Sanitize  means  to  make  physically 
clean  and  to  remove  and  destroy,  to  the 
maximum  degree  that  is  practical, 
agents  injurious  to  health. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  his 
representative  who  shall  be  an 
employee  of  the  Department. 

Sheltered  housing  facility  means  a 
housing  facility  which  provides  the 
animals  with  shelter  protection  from  the 
elements;  and  protection  from 
temperature  extremes  at  all  times.  A 
sheltered  housing  facility  may  consist  of 
runs  or  pens  totally  enclosed  in  a  bam 
or  building,  or  of  connecting  inside/ 
outside  runs  or  pens  with  the  inside 
pens  in  a  totally  enclosed  building. 

Standards  means  the  requirements 
with  respect  to  the  humane  housing, 
exhibition,  handling,  care,  treatment, 
temperature,  and  transportation  of 
animals  by  dealers,  exhibitors,  research 
facilities,  carriers,  intermediate 
handlers,  and  operators  of  auction  sales 
as  set  forth  in  Part  3  of  this  subchapter. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia, 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  any  other  territory  or  possession  of 
the  United  States. 

Transporting  device  means  an  interim 
vehicle  or  device,  other  than  man,  used 
to  transport  an  animal  between  the 
primary  conveyance  and  the  terminal 
facility  or  in  and  around  the  terminal 
facility  of  a  carrier  or  intermediate 
handler. 

Transporting  vehicle  means  any  truck, 
car,  trailer,  airplane,  ship,  or  railroad  car  ■ 
used  for  transporting  animals. 

Veterinary  Services  means  the  office 
of  the  Animal  and  Plant  Health 
Inspection  Service  to  which 
responsibility  is  assigned  for  the 
performance  of  functions  under  the  Act. 

Veterinary  Ser\'ices  representative 
means  any  inspector  or  other  person 
employed  by  the  Department  who  is 
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responsiDie  lor  ifit:  perlormance  of  a 
function  under  the  Act. 

Weaned  means  that  an  animal  has 
become  accustomed  to  take  soHd  food 
and  has  so  done,  without  nursing,  for  a 
period  of  at  least  5  days. 

Wild  animal  means  any  animal  which 
is  now  or  historically  has  been  found  in 
the  wild,  or  in  the  wild  state,  within  the 
boundaries  of  the  United  States,  its 
territories,  or  possessions.  This  term 
includes,  but  is  not  limited  to,  animals 
such  as:  Buffalo,  deer,  skunk,  opossum, 
raccoon,  armadillo,  coyote,  squirrel,  fox. 
wolf. 

Wild  state  means  living  in  its  original, 
natural  condition;  not  domesticated. 

Zoo  means  any  park,  building,  cage, 
enclosure,  or  other  structure  or  premise 
in  which  a  live  animal  or  animals  are 
kept  for  public  exhibition  or  viewing, 
regardless  of  compensation. 

Done  at  Washington,  DC,  this  24th  day  of 
March.  1987. 

B.C.  lohiwon. 

Deputy  Administrator.  Veterinary  Services. 
(FR  Doc.  87-6832  Rled  3-30-87;  8;45  ami 
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[Docket  No.  84-0101 

Animal  Welfare  Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  Part  2— "Regulations"  to  comply 
with  the  amendments  to  the  Animal 
Welfare  Act  (7  U.S.C.  2131  et  seq.) 
(■"ACT")  contained  in  Pub.  L.  99-198, 
'The  Food  Security  Act  of  1985." 
enacted  December  23, 1985.  This 
document  also  proposes  to  amend, 
revise,  and  expand  the  regulations  in 
order  to  update  the  regulations  and 
standards  based  on  our  experience 
enforcing  the  Act  and  the  regulations 
and  standards.  We  have  added  new 
sections  on  (1)  Institutional  Animal  Care 
and  Use  Committees;  (2)  Attending 
Veterinarians  and  Veterinary  Care;  (3) 
Holding  Facilities;  and  (4)  Handling  to 
comply  with  the  requirements  of  the 
1985  amendments  to  the  Act.  These 
requirements  will  apply  to  all  regulated 
animals  and  thus  obviate  the  need  to 
repeat  them  in  each  section  of  Part  3. 
Other  sections  in  the  regulations  have 
been  revised  in  content  and/or  format 
80  as  to  aid  the  public  in  better 
understanding  and  using  the  regulations 
for  the  humane  care,  treatment, 
handling,  and  transportation  of 
regulated  animals. 


date:  Written  comments  must  be 
received  on  or  before  June  1, 1987. 

ADDRESS:  Written  comments  concerning 
this  [iroposal  should  be  submitted  to  Dr. 
R.L.  Crawford.  Animal  Care  Staff,  VS. 
APHIS.  USDA.  Room  756.  Federal 
Building,  6505  Belcrest  Road, 
Hyattfiville,  MB  20782.  Please  state  that 
they  respond  to  Docket  Number  86-010. 
Written  comments  received  may  be 
inspected  at  Room  756  of  the  Federal 
Building  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ri.  Crawford,  Animal  Care  Staff, 
VS,  APHIS,  USDA,  Room  756,  Federal 
Building.  6505  Belcrest  Road, 
HyattBville,  MD  20782,  telephone  (301) 
436-7833. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  proposes  to  amend, 
revise,  and  expand  the  "Regulations" 
contained  in  9  CFR  2.1  through  2.132. 
These  regulations  pertain  to  the 
licensing  and  registration  of  facilities; 
the  recordkeeping  and  identification  of 
animals;  holding  periods  and  facilities; 
inspections;  Institutional  Animal  Care 
and  Use  Committees;  Adequate 
Veterinary  Care;  and  other  areas 
relating  to  the  humane  care,  handling, 
treatment,  and  transportation  of 
animals.  These  changes  are  promulgated 
under  the  authority  of  the  Animal 
Welfare  Act.  as  amended  (7  U.S.C  2131 
et  seq.)  including  some  specific  new 
requirements  mandated  by  the  1985 
amendments  to  the  Act.  TTie  Act 
requires  the  Department  to  promulgate 
regulations  and  standards  governing  the 
humane  handling,  housing,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research  facilities, 
exhibitors,  carriers,  and  intermediate 
handlers.  Such  standards  and 
regulations  must  include  minimum 
requirements  with  respect  to  handling, 
housing,  feeding,  sanitation,  veterinary 
care,  the  use  of  pain  relieving  drugs, 
exercise  for  dogs,  recordkeeping,  and 
other  matters  specified  in  section  13  of 
the  Act  (7  U.S.C.  2143)  as  amended. 

These  proposed  regulations  contain  a 
general  rewriting  and  reorganization  of 
the  current  regulations  based  on  our 
experience  in  enforcing  the  Act.  These 
propoeed  regulations  also  contain  the 
regulations  required  by  the  1985 
amendments  to  the  Act,  including 
regulations  setting  forth  the 
responsibilities  of  the  Institutional 
Animal  Care  and  Use  Committee; 
requitements  for  Committee  approval  of 
research  protocols;  training  by  research 
facilities;  use  of  pain  relieving  drugs; 


and  inspection  of  animal  use  areas  by 
the  Committee. 

Licensing} 

Section  2.1  sets  forth  the  requirements 
and  application  procedure  for  licensing 
under  the  Act.  To  be  licensed,  dealers 
and  exhibitors  must  agree  to  abide  by 
the  regulations  and  standards.  A 
licensee's  failure  to  comply  with  these 
requirements  may  subject  him  to  civil 
penalties  and  a  license  suspension  or 
revocation  following  formal  legal 
proceedings.  The  Department,  therefore, 
proposes  to  require  licensees  to  be  at 
least  18  years  of  age  to  avoid  any 
problems  that  might  arise  in  attempting 
to  enforce  the  Act  against  a  minor. 

The  Department  proposes  that 
applicants  and  licensees  must  provide  a 
valid  maifing  address  through  which 
they  can  be  reached  at  all  times,  and  a 
valid  premise's  address  where  animals, 
animal  facilities,  equipment,  and  records 
can  be  inspected  for  compliance  with 
the  regulations  and  standards.  In  the 
past,  many  licensees  have  failed  to 
provide  an  accurate  and  current  address 
for  contact  and  inspections.  This  has 
resulted  in  automatic  termination  of 
their  license  as  they  could  not  be 
contacted  at  renewal  time.  This  change 
is  intended  to  facilitate  enforcement  and 
to  prevent  the  situation  of  someone 
"unknowingly"  operating  without  a 
license.  As  before,  if  an  applicant  or 
licensee  operates  in  more  than  one 
State,  they  must  apply  for  a  license  in 
the  State  in  which  they  have  their 
principal  place  of  business. 
Additionally,  all  premises  or  sites  where 
such  person  operates  or  keeps  animals 
must  be  indicated  on  the  application 
form.  The  Department  also  proposes  to 
increase  the  application  fee  from  $5  to 
$10. 

Sections  2  and  3  of  the  Act  allow  for 
certain  exemptions  from  licensing.  This 
proposal  aets  forth  those  persons 
exempted  from  licensing  and  defines  the 
criteria  a  dealer  must  meet  to  be  exempt 
from  licensing.  In  previous  years,  the 
Department  licensed  animal  auction 
sales  where  dogs  or  cats  were  sold  but 
did  not  Ucense  auction  sales  that  sold 
animals  other  than  dogs  or  cats.  The 
1976  amendments  to  the  Act  changed 
the  definition  of  a  "dealer"  to  include 
those  persons  who  negotiate  the 
purchase  or  sale  of  animals  in 
commerce.  This  definition  includes 
brokers  and  operators  of  auction  sales 
as  dealers  under  the  Act.  Although  such 
persons  do  not  usually  take  physical    ' 
possessioa  of  the  animals  and  do  not 
usually  have  holding  facilities  for 
animals,  they  are  required  to  keep 
records  and  comply  with  the  regulations 
and  standards.  The  effect  of  this  change 
in  the  definition  of  a  dealer  has  not 


Federal  Register  /  Vol.  52.  No.  61  /  Tuesday.  March  31,  1987  /  Proposed  Rules 


10299 


previously  been  incorporated  into  the 
regulations.  The  Department  is, 
therefore,  proposing  that  all  brokers, 
and  all  operators  of  auction  sales,  where 
regulated  animals  are  sold,  or 
purchased,  must  be  licensed  as  class 
"B"  dealers. 

A  number  of  States  and  local 
communities  have  passed  laws  which 
restrict  or  prohibit  the  ownership  of 
certain  animals,  such  as  wild  or  exotic 
animals,  that  are  considered  dangerous. 
Some  of  these  laws  made  allowances  for 
people  who  had  a  USDA  license  as  an 
exhibitor  or  a  dealer.  Department 
regulations  currently  allow  for  voluntary 
licenses  to  be  issued  to  persons  who 
desire  them  and  that  comply  with  the 
standards  and  regulations.  This 
voluntary  license  procedure  has  the 
potential  to  allow  some  individuals  to 
escape  or  circumvent  local  or  State  laws 
prohibiting  or  regulating  the  keeping  of 
such  animals,  and  has  added 
considerable  burden  to  the  Department's 
expenditures  of  manpower  and  money 
by  requiring  licensing  and  inspection  of 
individuals  who  do  not  otherwise 
qualify  as  dealers  or  exhibitors  under 
the  Act.  Therefore,  the  Department 
proposes  to  eUminate  voluntary 
licenses,  except  as  intended  by 
Congress,  i.e.,  for  those  persons  who  sell 
dogs  or  cats  for  research  and  do  not 
qualify  for  licensing.  Furthermore,  no 
one  may  obtain  more  than  one  license 
and  only  those  persons  meeting  the 
definition  of  a  dealer  or  an  exhibitor  will 
be  licensed,  subject  to  the  above 
exemption. 

Sections  2.2  and  2.3  require  that 
applicants  acknowledge  the  receipt  of 
the  regulations  and  standards,  and  that 
they  demonstrate  compliance  with  such 
regulations  and  standards  before  a 
license  will  be  issued.  The  appHcant 
must  make  his  premises,  equipment,  and 
records  available  for  inspection  during 
business  hours,  as  defined  each  week  of 
the  year.  If  an  applicant  does  not  pass  a 
prelicense  inspection,  a  license  will  be 
denied  until  the  facilities  are  in  full 
compliance  with  the  regulations  and 
standards. 

The  present  §  2.4  "Issuance  of 
License,"  has  been  incorporated  into 
§§  2.1  and  2.6  and  will  be  deleted  as  a 
separate  section.  Section  2.5  has  been 
revised  to  cover  duration  and 
termination  of  licenses.  As  before,  a 
license  will  be  valid  for  1  year  unless 
terminated  before  the  anniversary  date. 
The  reasons  for  termination  are  set  forth 
in  §  2.5.  The  provision  that  license  and 
application  fees  are  not  refundable  if  the 
license  is  terminated  before  its 
expiration  date  has  now  been  added  to 
§2.5. 


Difficulties  have  occurred  in  the  past 
where  licensees  either  refused  to  accept 
delivery  of  registered  or  certified  mail 
concerning  their  license  renewal,  or 
such  mail  was  undeliverable.  This  has 
resulted  in  the  expenditure  of 
considerable  time  and  effort  to  locate 
the  licensee  before  their  license  was 
terminated.  The  Department  proposes  to 
require  that  licensees  must  accept 
registered  or  certified  mail  delivery  at 
the  valid  address  required  in  §  2.1  or 
have  their  license  automatically 
terminate. 

Licensees  that  move  to  another 
location  or  State,  or  enlarge  their  animal 
business  into  another  location  without 
notification  to  the  Area  Veterinarian  in 
Charge  have  also  been  an  ongoing 
enforcement  problem.  Such  premises  are 
quite  often  the  subject  of  legal  action  for 
noncompliance  with  standards  even 
though  the  original  premise  was  in 
compliance.  In  order  to  correct  this 
problem  and  to  assist  licensees  in 
complying  with  the  standards,  the 
Department  is  proposing  that  licenses 
will  be  issued  to  persons  for  specific 
premises  and  will  not  be  transferable 
upon  change  of  location  or  ownership 
without  notice  to  the  Area  Veterinarian 
in  Charge  and  a  satisfactory  compliance 
inspection.  Licensees  who  operate 
without  giving  the  Area  Veterinarian  in 
Charge  proper  notice  and  without 
passing  an  inspection  will  be  deemed  to 
be  operating  without  a  Ucense  at  that 
site. 

The  annual  license  fees  indicated  in 
§  2.6  have  not  changed  in  over  10  years 
for  dealers  and  exhibitors  despite 
considerable  inflation.  Although  many 
licensees  have  gone  out  of  business, 
new  ones  have  entered  so  that  the 
number  of  licensees  has  remained 
relatively  constant  over  the  past  10  to  15 
years.  The  Department  is  proposing  to 
increase  the  annual  license  fees  in 
addition  to  the  application  fee.  The 
Department  proposes  to  increase  the 
minimum  annual  license  fee  for  dealers 
from  $5  to  $50  and  the  maximum  fee 
from  $500  to  $1,000.  For  exhibitors,  the 
Department  proposes  to  increase  the 
minimum  fee  from  $5  to  $50  and  the 
maximum  fee  from  $100  to  $500.  No 
changes  have  been  made  in  the  manner 
in  which  such  fees  are  calculated  for 
"A"  dealers  and  "B"  dealers.  Brokers 
and  operators  of  auction  sales  will  be 
licensed  as  class  "B"  dealers. 

The  regulations  presently  allow 
persons  applying  for  a  license,  or  license 
renewal,  to  pay  their  fees  by  certified 
check,  cashier's  check,  money  order,  or 
by  personal  check.  The  National 
Finance  Center  has  advised  APHIS  that 
they  have  a  continuing  problem  with  a 


number  of  personal  checks  being 
returned  for  nonsufficient  funds.  Such 
returned  checks  are  usually  in  the  range 
of  $25  or  less,  and  create  a  considerable 
burden  both  in  bookkeeping  procedures 
and  personnel  time  spent  in  trying  to 
collect  such  fees.  The  returned  checks 
also  place  the  applicant  or  Ucensee  in 
the  position  of  doing  business  without  a 
license,  as  no  one  is  considered  licensed 
until  they  have  satisfied  all  the 
requirements  indicated  in  Part  2,  which 
includes  the  payment  of  the  appropriate 
fees.  Serious  consideration  was  given  to 
eliminating  personal  checks  for  payment 
of  fees.  We  felt  that  such  a  restriction 
would  not  be  fair  to  the  majority  of 
applicants  and  licensees  whose  checks 
are  not  returned  for  insufficient  funds. 
The  Department  will,  therefore,  retain 
the  option  of  paying  fees  by  personal 
check  but  is  proposing  that  a  penalty  fee 
of  $15  be  charged  for  each  returned 
check.  Additionally,  the  Department 
proposes  that  no  license  be  issued  until 
the  check  has  cleared  normal  banking 
procedures,  and  that  once  a  check  has 
been  returned  all  subsequent  fees  paid 
by  that  person  must  be  by  certified 
check,  cashier's  check,  or  money  order. 
If  a  person  meets  the  requirements  for 
more  than  one  type  of  license  he  will  be 
licensed,  and  required  to  pay  the  fee.  for 
his  predominant  business. 

Section  2.7,  Annual  report  by 
licensees,  has  been  reorganized  in 
format,  but  retains  basically  the  same 
requirments  as  before  with  two 
exceptions.  Over  the  past  several  years, 
animal  leasing  operations  have  become 
more  common.  The  Department, 
therefore,  proposes  that  licensees  must 
include  any  leased  animals,  along  with 
animals  which  they  own,  when 
calculating  their  yearly  fees.  This  will 
apply  to  both  the  lessor  and  the  lessee, 
as  both  persons  may  receive 
compensation  attributable  to  the  same 
animal. 

Problems  have  also  been  apparent  for 
many  years  in  the  area  of  adequate 
veterinary  care.  Some  licensees  do  not 
provide  adequate  veterinary  care  as 
required  by  the  Act  and  the  regulations 
and  standards.  Some  change 
veterinarians  every  few  months  and 
others  pick  a  veterinarian's  name  out  of 
the  telephone  book  and  indicate  that  he 
or  she  is  providing  the  care  without 
consulting  the  veterinarian  named.  In 
order  to  correct  this  problem,  the 
Department  proposes  that  each  licensee 
have  his  attending  veterinarian  sign  a 
statement  on  the  annual  report  which 
certifies  that  the  veterinarian  has  read 
and  understands  the  regulations  and 
standards  under  the  Act  and  that  he  or 
she  actually  visits  the  licensees' 
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premises  in  order  to  carry  out  the 
required  programs  of  adequate 
veterinary  care.  The  Department  further 
proposes  in  a  new  §  2.40,  that  each 
licensed  or  registered  dealer,  exhibitor, 
or  research  facility  must  have  an 
attending  veterinarian  and  must  submit 
a  written  program  of  adequate 
veterinary  care  to  the  Area  Veterinarian 
in  Charge  on  a  yearly  basis.  This 
requirement  is  discussed  in  detail  in  the 
section  on  the  attending  veterinarian. 

Section  2.8.  has  been  slightly  revised 
in  wording  but  is  basically  the  same  as 
before.  The  Department  proposes  in 
§  2.8  that  licensees  and  registrants  must 
notify  the  Area  Veterinarian  in  Charge 
of  any  change  in  name,  address, 
management,  ownership,  or  other 
material  fact  by  certified  mail. 

Section  2.10,  Licensees  whose  licenses 
have  been  suspended  or  revoked,  has 
been  revised  in  both  format  and  content 
to  make  it  stronger  and  more  effective. 
The  Department  proposes  removing 
references  to  termination  of  Ucenses 
from  this  section  and  including  them  in 
§  2.5.  The  Department  proposes  that 
license  revocations  be  permanent. 

Section  2.11,  Denial  of  license,  has 
been  revised  in  both  format  and  content. 
As  before,  no  one  will  be  licensed  who 
has  not  made  proper  application,  paid 
the  appropriate  fees,  and  demonstrated 
compliance  with  the  regulations  and 
standards.  Due  to  past  enforcement 
problems  with  some  licensees,  the 
Department  proposes  to  add  three  other 
additional  bases  for  denying  a  license. 
The  first  would  be  tc  deny  a  license  to 
any  person  who  has  been  fined, 
sentenced  to  jail,  or  pleaded  nolo 
contendere  (no  contest)  under  local  or 
State  cruelty  to  animal  laws  within  1 
year  of  application  for  license.  Second,  a 
license  would  be  denied  to  any  person 
who  has  made  any  false  or  fraudulent 
statements,  or  provided  any  false  or 
fraudulent  records  to  the  Department. 
Third,  a  license  would  be  denied  to  any 
person  who  has  interfered  with, 
threatened,  abused,  or  harassed  any 
Veterinary  Services  inspector  in  the 
course  of  carrying  out  his  or  her  duties 
under  the  Act.  This  would  include 
verbal  abuse  as  well  as  physical  abuse. 
Any  applicant  denied  a  license  would 
have  the  right  to  request  a  hearing  to 
show  why  the  license  should  not  be 
denied,  but  such  license  denial  would 
remain  in  effect  until  the  final  legal 
decision  has  been  rendered.  After  a  1- 
year  period  any  person  who  was  denied 
a  license  could  again  apply  for  a  license. 

Registration 

All  research  facilities,  carriers,  and 
intermediate  handlers  must  register 
under  the  Act.  Since  the  Act  was  first 


passed  in  1966.  registration  has  been  on 
a  one  time  only  basis,  whereas  licensing 
is  on  a  yearly  basis.  This  system  has 
created  some  recordkeeping  and 
enforcement  problems.  In  the  20  years 
since  the  Act  was  first  passed,  there  has 
been  considerable  turnover  of  executive 
personnel  at  most  research  facilities  as 
well  as  many  changes  in  their 
operations  and  structure,  so  that  the 
original  registration  forms  are  no  longer 
current  or  accurate.  Intermediate 
handlers  and  carriers  have  been 
registered  since  the  amendments  of  1976 
and  there  have  been  similar  problems 
with  these  facilities.  The  Department 
proposes,  therefore,  that  registrants 
must  update  their  registration  every  3 
years.  This  3-year  time  period  will 
correspond  with  other  Federal 
recordkeeping  requirements  and  will 
keep  information  current  for  each 
registrMit  without  requiring  yearly 
registraftion.  Section  2.25(a)  has  been 
revised  to  require  that  each  research 
facility,  carrier,  intermediate  handler, 
and  each  exhibitor  not  required  to  be 
licensed  under  section  3  of  the  Act  shall 
complete  and  file  a  registration  form 
every  3  years.  Such  registration  form  is 
to  be  signed  by  the  Chief  Executive 
Officer  (CEO)  or  some  other  official  who 
has  the  legal  authority  to  bind  the  parent 
organization.  Registration  is  to  be 
completed  at  a  level  sufficiently 
elevated  to  bind  the  institution,  which 
usually  means  the  University  or  college 
level  of  a  research  facility  rather  than 
the  school,  or  department  level.  For 
corporations,  a  subsidiary  will  be 
registered  unless  the  subsidiary  is  under 
direct  oontrol  of  the  parent  corporation, 
as  determined  by  the  Secretary. 

Section  2.27  deals  with  Notification  of 
Change  of  Operation.  The  Department 
proposes  that  registrants  notify  the  Area 
Veterinarian  in  Charge,  by  certified 
mail,  of  any  change  in  address, 
operations  or  management.  Lack  of  such 
notification  in  the  past  has  resulted  in 
inaccurate  records  and  a  waste  of  time 
and  money  when  such  facilities  have 
gone  out  of  business  or  changed 
operations.  The  Department  also 
proposes  to  establish  a  procedure 
whereby  a  registrant  can  be  placed  in  an 
inactive  status,  after  a  period  of  2  years, 
during  which  no  animals  have  been 
used,  handled,  or  transported,  and  to 
establish  a  procedure  to  cancel  the 
registration  of  a  registrant  which  ceases 
to  operate  as  a  research  facility,  carrier, 
intermediate  handler,  or  exhibitor,  or 
that  goes  out  of  business.  When  a 
registrant  goes  out  of  business,  or 
becomes  inactive,  it  must  notify  the 
Area  Veterinarian  in  Charge  in  writing 
and  is  responsible  for  reregistration  and 


compliance  with  the  regulations  and 
standards  should  it  become  active  again. 

Section  2.28.  Annual  report  of 
research  facilities,  has  been  revised  so 
as  to  incorporate  the  requirements  of  the 
1985  amendments  to  the  Act.  The 
Department  proposes  that  the  annual 
report  be  certified  by  (1)  the  attending 
veterinarian,  (2)  the  chairman  of  the 
Institutional  Animal  Care  and  Use 
Committee,  (3)  the  Chief  Executive 
Officer  of  the  facility.  Present 
regulations  require  certification  by  the 
attending  veterinarian  or  by  the 
Committee,  and  by  a  legally  responsible 
official.  The  report  will  include  a 
statement  that  the  unaffiliated  member 
concurs  or  does  not  concur  with  the 
report. 

The  word  "teaching"  has  been 
included  in  the  definition  of  a  research 
facility  as  it  was  the  intent  of  Congress 
in  the  original  Act  of  1966  to  include 
"teaching"  as  part  of  research.  This  was 
carried  out  In  practice,  but  the  term  was 
never  placed  into  the  regulations. 

The  Department  further  proposes  that 
the  annual  report  of  a  research  facility 
must  show  the  following:  (1)  That 
professionally  acceptable  standards 
governing  the  care,  treatment,  and  use  of 
animals,  including  the  use  of  appropriate 
drugs,  are  used  during  pre-  and  post- 
surgical care  and  during  actual  research; 

(2)  assurances  that  the  principal 
investigator  has  considered  alternatives 
to  such  painful  or  distressful  procedures; 

(3)  that  the  facility  is  adhering  to  the 
standards  and  regulations  under  the 
Act.  and  an  explanation  for  any 
deviation  from  such  standards  and 
regulations  as  an  attachment  to  the 
report;  (4)  the  location  of  all  facilities 
where  animals  were  used  or  kept  by  the 
facility;  (5)  the  common  names  and 
numbers  for  all  animals:  (i)  Being  bred 
or  held  for  use  but  not  yet  used,  (ii)  used 
for  purposes  involving  no  pain  or 
distress,  (iiij  used  for  purposes  which 
involve  pain  or  distress  and  received 
pain  relieving  drugs,  (iv)  used  for 
purposes  involving  pain  or  distress  and 
did  not  receive  pain  relieving  drugs.  In 
this  latter  case,  the  facility  shall  attach 
to  the  annual  report  information  on  the 
procedures  producing  pain  or  distress  in 
these  animals,  including  a  detailed 
explanation  why  pain  relieving  drugs 
were  not  used.  The  Department  also 
proposes  that  the  Chief  Executive 
Officer  must  certify  that  the  attending 
veterinarian  and  the  Institutional 
Animal  Care  and  Use  Committee  have 
the  authority  to  enter  any  animal  area  at 
any  reasonable  time  and  that  they  have 
satisfactonly  carried  out  their 
responsibilities  under  the  Act.  In 
addition  su(:h  annual  report  would  have 
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to  be  certified  by  the  attending 
veterinarian  and  the  Committee 
chairman.  The  annual  report  would  be 
submitted  on  or  before  December  1  of 
each  calendar  year  by  each  research 
facihty. 

Institutional  Animal  Care  and  Use 
Committee  and  Other  Requirements  for 
Research  Facilities 

The  1985  amendments  to  the  Act 
require  that  the  Department  promulgate 
standards  for  research  facilities  to 
ensure  that  animal  pain  and  distress  are 
minimized  and  to  restrict  the  multiple 
use  of  animals  in  major  operative 
experiments.  In  addition,  each  research 
facility  is  required  to  establish  an 
Institutional  Animal  Care  and  Use 
Committee.  Tlie  Department  is. 
therefore,  proposing  a  new  §  2.30. 
Additional  Requirements  for  Research 
Facilities,  which  implements  these 
requirements.  Each  research  facility 
would  be  required  to  establish  a  written 
policy  ensuring  that  it  will  fulfill  its 
statutory  responsibilities  with  respect  to 
the  use  of  animals  in  practices  that 
could  cause  pain  or  distress  to  the 
animals. 

Present  regulations  refer  to  an 
institutional' committee  of  at  least  three 
members,  one  of  whom  is  a  Doctor  of 
Veterinary  Medicine,  for  evaluating  the 
care,  treatment,  and  use  of  all 
warmblooded  animals  held  or  used  for 
research,  teaching,  testing,  or 
experimentation  and  for  certifying  that 
the  type  and  amount  of  certain  drugs 
used  on  animals  during  actual  research, 
teaching,  testing,  or  experimentation 
was  appropriate  to  relieve  pain  and 
distress  in  the  animals.  Additionally,  the 
Annual  Report  of  Research  Facility  (VS 
Form  18-23)  required  to  be  submitted 
yearly  by  each  research  facility 
currently  must  be  signed  by  the 
attending  veterinarian  or  by  a  member 
of  the  Animal  Care  Committee. 

The  general  public  and  the  research 
community  have  all  indicatied  that  the 
evaluation,  oversight,  and  review  of  the 
care  and  treatment  of  animals  used  for 
research  is  the  proper  responsibility  of 
such  a  committee  due  to  the  other 
workload  and  responsibilities  of  the 
attending  veterinarian.  It  is  also  felt  that 
the  committee  should  be  responsible  for 
approving  research  protocols  utilizing 
animals  falling  under  Categories  3  and  4 
of  §  2.35(b)(3)(ii)  and  should  also  be 
responsible  for  inspecting  the  animal 
facilities  in  order  to  certify  compliance 
with  the  Act. 

The  1985  amendments  to  the  Act 
require  the  estabUshment  of  an 
Institutional  Animal  Care  and  Use 
Committee  and  provide  definite 
requirements  with  regard  to  the 


establishment,  composition,  and  duties 
of  the  Committee.  Past  and  present 
enforcement  efforts  and  the 
requirements  of  the  1985  amendments 
have  convinced  the  Department  that 
stronger  requirements  and  more  specific 
responsibilities  are  required  for  such 
Committees  so  as  to  ensure  the  humane 
care  and  treatment  of  animals  used  for 
research  purposes.  The  Department  is, 
therefore,  proposing  a  new  §  2.35, 
Institutional  Animal  Care  and  Use 
Committee,  setting  forth  the 
requirements  for,  and  the  composition 
of,  such  Committee,  and  indicating  the 
duties  and  responsibilities  of  the 
Committee.  The  registered  research 
facility  will  be  responsible  for  providing 
both  an  attending  veterinarian  and  an 
Animal  Care  and  Use  Committee  and 
for  ensuring  that  they  have  the 
necessary  authority  to  carry  out  their 
functions  and  responsibilities  as 
required  by  the  1985  amendments  and 
by  the  regulations  and  standards. 

Section  2.35    Instittitional  Animal  Care 
and  Use  Committee  (Committee). 

The  Department  proposes  that  each 
research  facility  must  establish  and 
maintain  at  least  one  Committee.  The 
Committee  shall  consist  of  at  least  three 
persons;  the  chairman,  the  attending 
veterinarian  of  the  research  facility,  and 
an  outside  member  who  is  not  affiliated 
in  any  way  with  the  research  facility 
other  than  as  a  member  of  the 
Committee.  The  outside  member  should 
not  be  a  member  of  the  family  of  any 
one  connected  with  the  research  facihty, 
nor  should  he  or  she  be  a  former 
employee  or  member  of  the  facility,  or  a 
supplier  or  vendor  to  the  facility.  All 
Committee  members  should  possess 
sufficient  ability  to  assess  animal  care, 
treatment,  and  practices,  and  the 
outside  member  is  intended  to  provide 
general  representation  of  the  community 
for  the  proper  care  and  treatment  of 
animals  at  the  facility.  If  the  Committee 
consists  of  more  than  three  members, 
not  more  than  three  members  shall  be 
from  the  same  administrative  unit  of  the 
facility.  The  members  of  the  Committee 
are  to  be  appointed  by  the  Chief 
Executive  Officer  of  the  research 
facility.  In  the  case  of  universities,  the 
Department  intends  that  this  be  the 
President  or  his  designee  (who  shall  not 
be  in  the  Department  which  is 
conducting  the  research).  The 
Department  proposes  that  the  research 
facility  maintain  an  up-to-date  list  of 
Committee  members,  indicating  the 
name,  degree,  position,  qualifications, 
address,  and  telephone  number  of  each 
member.  A  copy  of  the  current  list  is  to 
be  maintained  by  the  attending 
veterinarian. 


Section  13(b)(2)  of  the  1985 
amendments  to  the  Act  requires  that,  "A 
quorum  shall  be  required  for  all  formal 
actions  of  the  Committee,  including 
inspections  under  paragraph  (3)."  The 
amendments  define  "Quorum"  as  "a 
majority  of  the  Committee  members." 
The  amendments  then  specify  in  t3(b)(2) 
that  the  Committee  shall  inspect  all 
animal  study  areas  and  animal  facilities 
at  least  semiannually,  shall  review 
certain  areas  as  part  of  the  inspections, 
and  shall  file  certain  reports  and  take 
certain  actions  in  regard  to  any 
deficiencies  noted.  The  Department 
invites  comments  in  regard  to  the 
Committee's  inspection  of  animal 
facilities  and  study  areas  and  how  such 
inspections  might  be  carried  out  in 
facilities  with  large  Committees  and  a 
large  number  of  animal  sites.  The 
Department  is  proposing  that  the 
Committee  inspect  all  animal  sites  and 
study  areas  at  least  twice  a  year,  no 
more  than  6  months  apart,  and  that  the 
Committee,  in  its  inspection,  review  all 
practices  and  procedures  involving  pain 
to  the  animals,  and  the  condition  of  all 
animals,  so  as  to  minimize  pain  and 
distress  to  the  animals.  The  Regulations 
and  Standards  issued  under  the  Act  (9 
CFR,  Subchapter  A)  are  to  be  used  as 
the  basis  for  the  inspection  of  animal 
areas  and  facilities.  The  1985 
amendments  to  the  Act  provide  for 
exceptions  to  the  inspection  requirement 
when  animals  are  studied  in  their 
natural  environment  and  the  study  area 
prohibits  easy  access.  Rather  than 
providing  for  a  blanket  exemption  for 
such  studies,  the  Department  proposes 
that  requests  for  such  exemptions  be 
addressed  to  the  Deputy  Administrator, 
and  the  reasons  why  inspections  cannot 
be  made  in  these  instances  be  clearly 
set  forth  in  the  request.  A  decision  shall 
then  be  given  as  to  whether  such  study 
area  will  be  exempted  from  the 
Committee  inspection  process. 

The  1985  amendments  to  the  Act 
require  that  after  the  Committee  makes 
its  inspection,  it  shall  file  a  certification 
report  on  its  findings.  The  Department 
proposes  that  such  report  be  filed  at  a 
central  location  at  the  research  facility 
and  that  the  reports  shall  be  available  to 
APHIS  officials  and  to  officials  of  any 
funding  Federal  agencies  for  inspection 
and  copying,  and  shall  be  retained  for  at 
least  3  years  by  the  facility.  The  report 
is  to  include:  The  date  the  inspection 
was  made;  the  signature  of  a  majority  of 
the  Committee  members;  any  minority 
views;  reports  of  any  violations  or 
deficiencies  of  the  regulations  and 
standards;  any  deviations  from 
approved  research  protocols  that 
adversely  affect  the  animals;  any 
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notification  to  the  facility  concerning 
such  deviations  or  conditions;  any  other 
information  or  concerns  of  the 
Committee  on  the  status  or  conditions  of 
the  animals  or  the  facility,  and  any 
corrections  made  by  the  facility.  The 
Committee  is  to  provide  an  assurance 
statement  that  as  part  of  its  inspection 
all  painful  procedures  using  animals 
have  been  reviewed  and  approved  as 
required  in  section  2.35  and  found  to  be 
in  accordance  with  the  approved 
protocols  and  procedures,  and  if  not  in 
accordance  with  approved  protocols 
and  procedures,  that  the  investigator 
has  been  instructed  to  cease  such 
activities  and  to  comply  with  approved 
procedures. 

The  1985  amendments  to  the  Act 
require  that  the  Committee  notify  the 
administrative  representative  of  the 
research  facility  of  any  deviations  from 
the  provisions  of  the  Act,  regulations,  or 
standards  found  on  inspection  and  that 
the  facility  be  given  an  opportunity  to 
correct  such  problems.  The  Department 
is  proposing  that  if,  30  days  after  such 
notification  and  opportunity  for 
correction,  such  deficiencies  or 
deviations  remain  uncorrected,  that  the 
Committee  shall  notify  the  Deputy 
Administrator  and  any  funding  Federal 
agency,  in  writing.  Copies  of  such 
reports  and  notification  shall  be 
provided  to  Veterinary  Services 
inspectors  and  any  funding  agency. 

The  1985  amendments  also  require  the 
establishment  of  a  reporting  procedure 
whereby  laboratory  or  research  facility 
personnel  can  report  deficiencies, 
deviations,  or  questionable  practices 
concerning  animal  housing,  care,  or  use, 
without  fear  of  reprisal.  The  Department 
is  proposing  that  the  research  facility 
establish  such  a  reporting  procedure  and 
that  Committee  responsibilities  include 
the  review  and,  if  warranted, 
investigation  of  all  such  reports 
involving  the  care  and  use  of  animals  at 
the  facility.  The  research  facility  is  to 
prepare  a  report  including  the  nature  of 
the  concern,  the  Committee's  findings, 
and  any  action  taken.  This  report  will  be 
made  available  to  Veterinary  Services 
inspectors  and  funding  Federal  agency 
officials  upon  request.  The  regulations 
are  very  clear  that  no  individual  in  the 
employ  of  the  research  facility  is  to  be 
subject  to  any  reprisal  or  discrimination 
for  reporting  any  problems. 

In  accordance  with  the  1985 
amendments,  the  Department  proposes 
that  the  research  facility,  through  the 
Committee,  make  all  research  protocols 
involving  animals  and  all  assurance 
statements  required  by  the  U.S.  Public 
Health  Service  (PHS)  available  to  USDA 
inspectors  upon  the  request  of  the 


Deputy  Administrator.  Such  inspection 
would  be  to  review  for  compliance  with 
the  provisions  of  the  Act,  including 
compliance  with  requirements  that 
assurances  be  made,  and  to  confirm  that 
areas  of  noncompliance  with  the 
standards  are  fully  justified  in  the 
research  protocol  and  approved  by  the 
Committee.  Areas  of  noncompliance 
which  are  not  justified  in  the  research 
protocol  and  approved  by  the 
Committee  will  be  documented  for 
additional  action.  The  USDA  inspector 
shall  maintain  the  confidentiality  of  all 
research  protocols  and  assurances. 

Additionally,  the  Department 
proposes  that  Committee  approval  shall 
be  required  for  all  research,  testing,  or 
teaching  protocols  falling  under 
Categories  3  and  4  of  §  2.35(b)(3)(ii) 
involving  the  use  of  live  warmblooded 
animals  at  the  facility,  or  other  locations 
by  facility  personnel,  before  such 
research,  testing,  or  teaching  is  started. 
The  Department  invites  comments  with 
regard  to  the  approval  of  such  protocols. 
The  Department  proposes  that 
Catego^es  of  Animal  Use  in  Research 
and  Teaching  be  incorporated  into 
regulations.  These  categories  are  listed 
by  the  increasing  amount  of  pain  or 
distress  likely  to  be  caused  to  the 
animals  and  examples  are  given  for 
each  cartegory.  These  categories  are  for 
the  guidance  of  the  investigator  in 
planning  the  research  protocol  and  for 
the  Committee  in  determining  the  level 
of  pain  or  distress  to  be  allowed  and  the 
necessity  of  such  pain  or  distress  when 
approving  the  protocol.  In  approving 
protocols  and  procedures  falling  into  the 
area  of  Categories  3  and  4,  the 
Committee  shall  ensure  that  all  possible 
steps  have  been  taken  to  reduce  or 
eliminate  as  much  pain  and  distress  as 
possible,  and  that  the  proper  level  of 
animal  care  and  treatment  has  been 
planned  for  and  carried  out  using 
acceptable  practices  and  methods.  The 
list  of  examples  is  not  all  inclusive  but  is 
provided  as  guidance  for  where  a 
particular  protocol  might  be  classified  in 
relation  to  the  pain  or  distress  involved. 
Those  protocols  or  procedures  which  do 
not  adequately  protect  the  animals  from 
pain  or  distress  should  not  be  approved 
by  the  Committee  unless  written 
justificfition.  with  objective 
substantiating  documentation,  is 
provided  and  the  Committee  agrees  that 
such  procedures  are  scientifically 
necessary. 

Protocol  approval  by  the  Committee 
has  a  number  of  important  functions  and 
areas  of  consideration.  Prior  to 
approving  protocols,  the  Committee 
shall:  (1)  Ensure  that  animal  pain, 
distress,  and  functional  or  sensory 


impairment  are  minimized:  (2)  ensure 
that  all  survival  surgery  is  performed 
using  aseptic  procedures:  (3)  ensure  that 
adequate  veterinary  care  is  planned  for 
and  provided:  (4)  ensure  that  the  type 
and  number  of  animals  are  appropriate 
and  necessary  as  an  essential  part  of  the 
protocol  or  to  preserve  an  endangered 
species  or  marine  mammals;  (5)  ensure 
the  appropriate  use  of  anesthetics, 
analgesics,  tranquilizers,  or  euthanasia 
when  necessary,  and  that  such  use  is  in 
accordance  with  established  or 
accepted  veterinary  procedures  and 
usage.  The  use  of  such  drugs  is  expected 
to  be  in  accordance  with  the  instructions 
of  the  attending  veterinarian. 

The  Department  proposes  that  the 
basic  guideline  for  the  use  of  pain 
relieving  drugs  shall  be  that  pain 
relieving  drugs  shall  be  used  whenever 
an  animal  is  subjected  to  any  procedure 
that  would  reasonably  be  expected  to 
cause  pain  or  distress  in  a  human  being. 
Exceptions  to  the  use  of  pain  relieving 
drugs  may  be  made  if  fully  explained 
and  justified  in  the  research  protocol 
and  approved  by  the  Committee. 

Before  approving  any  protocol,  the 
Committee  is  to  require:  (1)  Written 
assurance  from  the  principal 
investigator  that  alternative  procedures 
have  been  considered,  and  (2)  assurance 
that  the  experiment  is  not  unnecessarily 
duplicative.  In  any  procedure  which 
could  be  expected  to  cause  pain  or 
distress,  the  Committee  must:  (1) 
Require  that  the  principal  investigator 
consult  with  the  attending  veterinarian 
in  the  planning  of  such  procedure  and 
during  the  procedure;  (2)  require  that  the 
principal  investigator  provide  for  the  use 
of  pain  relieving  drugs  in  accordance 
with  the  attending  veterinarian's 
recommendations  and  established  or 
accepted  veterinary  procedures, 
including  the  training  of  laboratory 
personnel  in  the  proper  methods  and 
techniques  for  minimizing  pain  and 
distress;  (3)  require  that  the  principal 
investigator  provide  for  pre-  and  post- 
surgical care  by  laboratory  personnel 
and  for  any  training  that  might  be 
needed  to  carry  out  such  care;  (4) 
require  that  all  aseptic  surgery  be 
conducted  only  in  facilities  intended  for 
that  purpose  and  that  such  facilities  are 
operated  and  maintained  under  aseptic 
conditions,  and  that  surgery  be 
performed  or  directly  supervised  by  | 

trained  and  experienced  personnel.  The 
Committee  shall  not  approve  protocols 
which  permit  the  withholding  of  pain 
relieving  drugs  or  euthanasia  except 
when  scientifically  necessary  and  then 
only  for  the  shortest  necessary  period  of 
time,  nor  protocols  allowing  the  use  of 
paralytic  drugs  without  anesthesia. 


Feiteral  Regjater  /  Vol.  52.  No.  61  /  Tuesday.  Macch  31.  1987  /  Proposed  Rides 10303 


The  Department  further  proposes  that 
in  approving  research  protocols,  the 
Committee  shall  ensure  that  no  animal 
is  used  in  more  than  one  major 
operative  experiment  from  which  it  is 
allowed  to  recover,  unless  such  use:  (1) 
Is  scientifically  necessary;  (2)  is  required 
by  protocol  or  other  surgical  procedures 
in  the  protocol;  (3)  is  required  to  reduce 
the  number  of  endangered  species  used; 
(4)  is  required  to  protect  the  health  or 
well-being  of  the  animal  as  determined 
by  the  attending  veterinarian,  or  (5) 
involves  a  routine,  elective  veterinary 
surgical  or  diagnostic  procedure.  Other 
special  circumstances  will  be 
determined  by  the  Secretary  on  an 
individual  basis.  Written  requests  and 
supporting  data  should  be  sent  to  the 
Deputy  Administrator.  APHIS,  for 
situations  not  covered  above.  The 
Department  wishes  to  stress  to  the 
research  facilities,  and  to  the 
Committee,  that  cost  savings  alone  is 
not  adequate  reason  to  justify  multiple 
survival  major  surgical  procedures  on 
animals. 

The  law  allows  for  exceptions  to 
compliance  wilh  the  standards,  and 
prohibits  the  Secretary  from  directly 
interfering  with  actual  research  methods 
and  procedures.  The  Department, 
therefore,  proposes  that  such 
exemptions  for  noncompliance  shall  be 
made  only  when  the  noncompliance  is 
necessary  for  the  accomplishment  of  the 
proposed  research,  and:  (1)  Are 
specified  in  the  research  protocol;  (2)  are 
explained  in  detail;  and  (3)  are  approved 
by  the  Committee.  The  principal 
investigator  is  to  file  a  report  with  the 
Committee  explaining  the  reasons  for 
such  noncompliance  in  detail,  and  a 
copy  of  this  report  is  to  be  kept  on  file  at 
the  facility  and  available  for  inspection 
by  USDA  inspectors  or  officials  of 
funding  agencies. 

The  1985  amendments  to  the  Act 
require  that  persons  subject  to  the  Act, 
including  research  facilities,  provide  for 
the  exercise  of  dogs  and  for  a  physical 
environment  promoting  the 
psychological  well-being  of  nonhuman 
primates.  The  Department  proposes  that, 
for  research  facilities,  programs  to  meet 
the  Department's  standards  be 
developed  and  implemented  through  the 
Committee.  The  Committee  shall  also 
maintain  a  record  system  indicating  that 
such  procedures  are  being  carried  out. 

The  1985  amendments  do  not  require 
registration  of  Federal  research  facilities 
or  inspection  by  USDA.  The 
amendments  do  require  that  each 
Federal  research  facility  must  have  an 
Institutional  Animal  Care  and  Use 
Committee.  The  Department  proposes 
that  Federal  research  facilities  shall 


establish  Institutional  Animal  Care  and 
Use  Committees  as  set  forth  in  §.  2.35 
and  that  such  Committees  shall  have  the 
same  composition,  duties,  and 
responsibilities  required  of  nonfederal 
research  facility  committees  with  two 
exceptions:  (1)  The  Committee  will 
report  all'  deficiencies  or  deviations  to 
the  head  of  the  Federal  agency 
conducting  the  research,  instead  of 
reporting  such  to  APHIS,  and  (2)  the 
head  of  the  Feder^  agency  conducting 
the  research  will  be  responsiblE  far  all 
corrective  acWons  to  be  taken  by  the 
facility  and  will  grant  all  exceptions  to 
compliance  with  standards. 

The  1985  amendments  to  the  Act  also 
require  that  research  facilities  provide 
training  for  scientists,  animal 
technicians,  and  other  laboratory 
personnel  in  the  handling  of  regulated 
animals.  The  Department  proposes  that 
such  training  be  provided  through  the 
Committee  and  the  attending 
veterinarian  and  be  as  often  as 
necessary.  The  Department  also 
proposes  that  the  Committee  review,  at 
least  once  a  year,  the  status  of  training 
and'  the  qualifiGations  of  researchers 
who  use- animals  and  identify  those 
personnel  who  require  such  training. 
The  training  system  or  procedure  is  to 
be  available  for  review  by  USDA 
inspectors  and  shall  include  instruction 
in  at  least  the  following  areas:  (IJ 
Humane  methods  of  animal 
maintenance  and  experimentation;  (2) 
methods  that  will  minimize  or  eliminate 
the  use  of  animals,  or  limit  animal  pain 
or  distress:  (3)  utilization  of  the. 
information  service  at  the  National 
Agricultural  Library;  (4)  how  and  to 
whom  deficiencies  in  animal  care  and 
treatment  can  be  reported:  (5) 
instruction  on  the  basic  needs  of  each 
species  of  animal;  (6)  familiarization  of 
researchers  and  laboratory  persfjnnel 
with  the  intent  and  requirements  of  the 
Animal  Welfare  Act  and  other  Federal 
requirements:  (7)  how  to  handle  and 
care  properly  for  the  various  species  of 
animals  used  by  the  facility;  (8)  proper 
pre-  and  post-surgical  care  of  animals; 
(9)  proper  use  of  tranquilizers  and  pain 
relieving  drugs  in  animals  used  by  the 
facility;  (10)  acceptable  aseptic  surgical 
procedures  and  methods,  and  (11)  any 
other  training  or  procedures  the 
Committee,  or  the  Secretary,  may  feel  is 
necessary. 

The  1985  amendments  specify  and 
broaden  the  responsibilities  and  duties 
of  the  Committee,  and  the  membership 
of  the  Committee.  In  order  to  carry  out 
the  intent  of  Congress  in  this  regard,  the 
Department  proposes  that  the  chairman 
of  the  Committee  must  sign  an 
assurance  statement  on  the  annual 


report  certifying  that  the  Committee  has 
carried  out  its  responsibilities  and  that 
the  facility  is  following  the  standards 
during  actual  research. 

Attending  Veterinarian  and  Adequate 
Veterinary  Care 

Since  the  Animal  Welfare  Act  was 
originally  passed  in  1967.  there  has  been 
a  continual  problem  in  regards  to 
licensees  and  registrants  providing 
adequate  veterinary  care  to  the  animals 
covered  under  the  Act.  Some  facilities 
have  not  provided  required  veterinary 
care  and  others  have  switched 
veterinarians  every  few  months  causing 
confusing  situations  that  are  difficult  to 
trace. 

Some  facilities  have  indicated  the 
names  of  veterinarians  who  had  not 
even  been  contacted  by  the  facility. 
Some  veterinarians  stated  that  their 
only  contact  was  on  an  emergency  basis 
or  when  animals  were  brought  into  their 
office. 

Many  other  veterinarians  had  told 
APHIS  that  even  though  they  had  been 
contacted  by  the  licensee  or  registrant 
they  did  not  know  what  the  Act  requires 
attending. veterinadany  to  do.  Most  of 
them  indicated  that  tfiey  felt  their  efforts 
were  a  waste  of  time  as  their 
recommendations  ccnceming  the  health 
care  of  the  animals  were  ignored,  and 
they  had  no  authority  to  see  that  such 
recommendations  were  carried  out. 

Veterinarians  at  many  research 
facilities  indicated  that  often  they  did 
not  have  the  authority  to  enter  the 
animal  facilities  of  certain  Departments 
or  investigators  and  thus  could  not 
certify  what  conditions  might  be  at 
those  animal  sites.  Many  of  these 
veterinarians  also  indicated  that  due  to 
various  local  political  or  managerial 
systems,  their  jobs  would  be  in  serious 
jeopardy  if  they  tried  to  force  adequate 
veterinary  care  in  certain  instances  or  if 
they  refused  to  certify  that  all  was  in 
compUance  at  the  facility  when  they,  in 
fact,  had  no  such  knowledge. 

For  these  reasons,  as  well  as  the 
mandate  of  the  1985  amendments  to  the 
Act.  the  Department  is  proposing  a  new 
section.  §  2.40  covering  the  attending 
veterinarian  and  adequate  veterinary 
care. 

These  proposed  regulations  will 
require  the  facility  to  provide  a  written 
program  of  veterinary  care  to  the 
Department  and  will  set  forth  the 
responsibilities  of  the  veterinarian  in 
regard  to  the  health  care  of  the  animals. 
It  is  also  proposed  that  the  attending 
veterinarian  must  be  trained  and/or 
experienced  in  the  care  and 
management  of  the  species  being 
attended  and  accredited  by  the 
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Department  in  accordance  with 
regulations  issued  by  the  Secretary 
under  the  Animal  Welfare  Act.  In  the 
case  of  research  facilities,  more  specific 
duties  and  responsibilities  will  be 
required  and  the  facility  will  be  required 
to  provide  the  attending  veterinarian 
with  the  authority  to  enter  all  animal 
sites  at  any  time  in  order  for  the 
attending  veterinarian  to  ascertain  and 
certify  the  facility's  compliance  with  the 
Act. 

Additionally,  at  the  present  time, 
veterinary  care  requirements  are  located 
in  each  subpart  of  Part  3.  This  is 
duplicative  and  unwieldy  as  each 
subsection  must  be  consulted  for  the 
veterinary  requirements.  A  new  section, 
§  2.40,  Attending  Veterinarian  and 
Adequate  Veterinary  Care,  is  therefore 
being  added  to  the  regulations  in  Part  2 
and  will  apply  to  all  animals.  This  new 
section  will  simplify  the  location  of 
veterinary  requirements,  will  eliminate 
duplicative  sections  in  Part  3,  will 
correct  problems  of  enforcement,  and 
will  include  the  requirements  mandated 
by  the  1985  amendments  to  the  Animal 
Welfare  Act. 

The  Department  proposes  that  each 
licensed  or  registered  research  facility, 
dealer,  or  exhibitor  shall  have  an 
attending  veterinarian  to  care  for  the 
animals  and  to  provide  guidance  and 
supervision  in  programs  of  disease 
control  and  prevention,  pest  and 
parasite  control,  pre-  and  post- 
procedural  care,  nutrition,  euthanasia, 
and  the  health  care  of  all  animals  on  the 
premises  of  the  dealer,  exhibitor,  or 
research  facility.  A  written  program  of 
adequate  veterinary  care  between  the 
facility  and  the  veterinarian  will  be 
drawn  up  and  reviewed  yearly  and  will 
include  a  schedule  of  visits  if  a  part-time 
or  consulting  veterinarian  is  used.  A 
copy  of  the  written  program  will  be  on 
file  at  the  facility  and  a  copy  will  be 
provided  to  the  Area  Veterinarian  in 
Charge  with  the  license  renewal  or 
annual  report.  Dealers  and  exhibitors 
will  not  be  licensed  without  such  a 
written  program,  and  research  facilities 
will  be  cited  for  violations  if  they  do  not 
have  a  written  program.  Each  animal  is 
to  be  observed  daily  by  the  dealer, 
exhibitor,  veterinarian,  animal  caretaker 
in  charge,  or  someone  under  the  direct 
supervision  of  such  person  and  any 
animals  needing  care  must  be  provided 
with  such  care. 

In  the  case  of  research  facilities, 
additional  requirements  are  being 
proposed  for  the  attending  veterinarian. 
First,  the  attending  veterinarian  shall  be 
a  member  of  the  Institutional  Animal 
Care  and  Use  Committee  and  shall  have 
the  authority  to  enter  all  animal  rooms. 


sites,  facilities,  and  animal  use  areas  at 
any  time.  Second,  the  veterinarian  is  to 
provide  consultation  and  guidance  to 
principal  investigators,  and  others, 
during  protocol  planning,  and  during 
actual  research,  whenever  any 
procedure  is  likely  to  produce  pain  and 
distress.  Such  consultation  and  guidance 
shall  include  at  least:  (1)  Assurance  of 
the  proper  use  of  tranquilizers  or  pain 
relieving  drugs;  (2)  provision  for 
adequate  pre-surgical  and  post-surgical 
care  by  laboratory  workers;  (3) 
agreement  to  the  withholding  of  drugs  or 
euthanasia  when  scientifically 
necessary  and  only  for  the  necessary 
time;  and  (4)  evaluation  and  approval  of 
all  animal  surgical  areas  and  the 
qualifications  of  personnel  involved 
with  animal  surgery.  Third,  the 
veterinarian  is  to  establish  a  record 
system  and  standard  operating 
procedure  to  indicate  and  assure  the 
proper  use  of  drugs;  and  that  proper  pre- 
and  post-surgical  care  are  being  carried 
out. 

Additionally,  the  veterinarian  will  be 
required!  to  sign  a  statement  on  the 
annual  report  certifying:  (1)  That  he/she 
has  the  authority  to  enter  all  animal 
areas;  (2]  that  he/she  has  carried  out  the 
requirements  of  §  2.40;  and  (3)  that  he/ 
she  has  read  and  understands  the 
regulations  and  standards  in  Parts  2  and 
3. 

Identification  of  Animals 

Section  2.50  deals  with  the  time  and 
method  of  identification  of  animals  and 
has  been  reorganized  in  format  and 
content.  Paragraph  (a)  pertains  to  class 
"A"  dealers  (breeders).  As  before, 
whenever  live  dogs  or  cats  leave  the 
premises,  they  must  be  identified  by:  (1) 
An  official  tag:  or  (2]  an  approved 
tattoo.  Live  puppies  or  kittens  less  than 
16  weeks  of  age  are  to  be  identified  by: 

(1)  An  official  tag;  (2)  an  approved 
tattoo;  or  (3)  a  plastic  type  collar  which 
containf  the  information  required  by 

§  2.51.  The  present  regulations  do  not 
specifically  mention  how  the  breeding 
stock  09  the  premises  are  to  be 
identified.  An  attempt  was  made  to 
handle  this  problem  by  policy 
memorandum,  but  this  has  not  received 
wide  distribution  or  uniform 
enforcement,  and  the  problem  of 
identification  of  breeding  stock  remains. 
In  order  to  correct  this,  the  Department 
is  proposing  that  all  live  dogs  or  cats  on 
the  premises  must  be  identified  by:  (1) 
An  accurate  and  distinctive  description: 

(2)  a  tattoo  marking;  or  (3)  an  official 
tag.  Thus,  if  there  are  two  or  more 
animals  of  similar  description,  marking, 
and  color,  they  will  have  to  be  identified 
by  tags  or  tattoos.  If  the  color,  markings 
and  description  of  an  animal  are 


distinctive  enough  to  differentiate  the 
animal  from  the  others,  then  a 
description  alone  can  be  used. 

Paragraph  (b)  pertains  to  class  "B  " 
dealers.  Only  one  change  was  made  in 
this  paragraph.  The  present  regulations 
allow  for  dogs  or  cats  not  purchased  or 
acquired  in  a  manner  affecting 
commerce  to  be  identified  only  when 
they  leave  the  premises.  In  order  to 
correct  this  situation,  the  Department 
will  consider  all  dogs  or  cats  obtained 
by  a  class  "B"  dealer  to  be  obtained 
affecting  commerce,  and  proposes  that 
all  dogs  and  cats  must  be  identified  by 
an  official  tag  or  tattoo,  or  by  a  plastic 
type  collar  if  less  than  16  weeks  of  age. 
The  dealer  may  still  use  a  tag  that  was 
on  an  animal  when  he  acquired  it  to 
maintain  the  animals  identity  or  may 
replace  it  with  his  own  tag.  Also,  any 
cat  which  exhibits  distress  from  the 
attachment  of  a  collar  and  tag  can  still 
be  kept  in  a  cage  with  the  tag  affixed  to 
the  door,  but  no  more  than  one  untagged 
cat  may  be  kept  in  a  cage. 

Paragraph  (c)  deals  with  class  "C" 
licensees  (exhiljitors).  Exhibitors  have 
been  separated  from  dealers  in  order  to 
simplify  the  regulations.  There  is  also 
usually  much  less  turnover  in  dogs  and 
cats  with  exhibitors  than  with  dealers. 
Exhibitors  may  identify  dogs  or  cats 
with  tags  or  tattoos,  or  they  may  use  the 
following  alternative  method:  (1)  Keep 
an  official  USDA  sequentially  numbered 
tag  on  the  door  at  the  animal's  cage  or 
run;  (2)  keep  a  record  book  containing 
the  animal's  number,  a  written 
description  of  the  animal,  the  data 
required  by  §  2.75(a).  and  a  clear 
photograph  of  each  animal;  and  (3)  keep 
a  second,  duplicate  tag  which  is  to 
accompany  each  dog  or  cat  whenever  it 
leaves  the  premises.  This  alternative 
was  allowed  at  the  request  of  exhibitors 
using  animals  for  movie  and  television 
work.  Their  concern  that  tattoos  could 
be  picked  up  on  cameras  and  that 
collars  caused  enough  damage  to  the 
hair  around  the  animals  neck  to  be 
objectionable  for  filming  was  considered 
reasonable  and  the  Agency  therefore 
proposes  the  suggested  alternative.      ' 

Paragraph  (e)  pertains  to  dogs  and 
cats  obtained  by  research  facilities.  This 
paragraph  has  been  reorganized  to 
indicate  that  all  dogs  and  cats, 
regardless  of  where  they  were  obtained, 
must  be  identified  by  a  tag  or  tattoo.  The 
research  facility  may  use  an  official  tag 
or  tattoo  that  came  on  the  animal  to 
maintain  identification  in  the  records,  or 
they  may  apply  their  own  tag  or  tattoo 
for  identification.  The  Department 
wishes  to  advise  research  facilities  that 
the  identification  of  dogs  and  cats  in 
many  facilities  has  been  very  lax  and 
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haphazard.  It  is  the  intent  of  the 
Department  to  require  proper 
identification  on  dogs  and  cats  in 
research  facilities  at  all  times,  and  this 
will  be  strictly  enforced. 

Section  2.51  deals  with  the  form  of  the 
official  tag.  At  the  request  of  several 
licensed  dealers,  a  second  type  of  tag  is 
being  proposed.  The  present  regulations 
allow  a  circular  tag  not  less  than  1  Vi 
inches  in  diameter  and  containing  the 
dealer  number,  the  animal  number,  and 
the  letters  "USDA".  The  Department 
proposes  to  allow  also  a  flat,  oblong,  tag 
not  less  than  2  inches  by  %  inch  which 
is  riveted  to  an  acceptable  collar.  This 
tag  would  also  contain  the  information 
required  on  the  circular  tag.  Certain 
dealers  believe  that  such  a  tag  will 
properly  identify  the  dogs  or  cats 
without  the  possibility  of  becoming 
caught  in  the  wire  or  other  parts  of  the 
enclosure  and  would  not  be  readily  torn 
off  or  lost. 

Since  the  regulations  were  first 
written  in  1967,  it  has  been  prohibited  to 
use  any  number  more  than  once.  Over 
that  period,  some  dealers  have  sold  a 
considerable  number  of  animals,  and  the 
numbers  on  their  tags  are  becoming 
quite  large  and  difficult  to  place  on  the 
tag.  In  order  to  correct  this  situation,  the 
Department  is  proposing  to  allow  animal 
identification  numbers  to  be  repeated 
after  5  consecutive  years  have  elapsed. 
It  is  possible  that  a  small  number  of 
animals  from  the  same  dealer  or  at  the 
same  research  facility  could  have  the 
same  numbers  if  kept  for  over  5  years. 
The  number  of  such  cases  would  be 
small  however,  and  there  would  be  at 
least  5  years  difference  in  their  ages, 
which  would  serve  to  differentiate  such 
animals.  We  do  not  feel  this  would 
cause  unresolvable  problems  with 
animal  identification  and  are  therefore 
proposing  the  5-year  limit. 

Sections  2.52,  2.53.  and  2.54  were  not 
changed  except  to  add  the  term 
"research  facility,"  and  to  indicate  the  5- 
year  time  period  for  repeating 
identification  numbers.  The  wording  in 
§  2.55  (a)  and  (d)  has  been  rearranged 
and  the  5-year  limit  on  repeating 
numbers  included.  No  other  changes 
were  made  in  this  section. 

Stolen  Animals 

In  the  past  few  years  there  have  been 
several  instances  of  dealers  buying  and 
selling  obviously  stolen  animals  and  of  a 
few  research  facilities  obtaining  animals 
under  questionable  circumstances.  One 
of  the  major  purposes  of  the  Act  is  to 
protect  the  owners  of  animals  from  the 
theft  of  their  animals,  and  to  prevent  the 
sale  or  use  of  animals  which  have  been 
stolen.  The  Department  is,  therefore, 
proposing  a  new  §  2.60  prohibiting  the 


purchase,  sale,  use,  or  transportation  of 
stolen  animals. 

Records 

Section  2.75  deals  with  records  for 
dealers  and  exhibitors.  This  section  has 
been  revised  in  both  format  and  content, 
in  addition  to  the  information  presently 
required  to  be  maintained  for  all  dogs 
and  cats  purchased  or  otherwise 
acquired,  the  Department  proposes  to 
require  that  the  vehicle  license  number 
and  State  and  the  driver's  license 
number  and  State  also  be  recorded  in 
the  records.  This  proposal  is  being  made 
due  to  several  recent  instances  where 
unscrupulous  dealers  were  deliberately 
obtaining  dogs  and  cats  either  by 
fraudulent  means  or  that  were  known  to 
have  been  stolen.  By  requiring  a  vehicle 
license  number  and  driver's  license 
number,  such  individuals  can  be  traced 
and  the  source  of  the  animals  better 
determined.  Only  editorial  or  format 
changes  were  made  in  the  rest  of  §  2.75. 

Section  2.76  deals  with  records  for 
research  facilities.  This  section  has  also 
been  revised  in  content  and  format  for 
easier  reading.  As  with  the  records  for 
dealers  above,  the  Department  proposes 
that  when  research  facilities  purchase  or 
otherwise  acquire  a  dog  or  cat  that  they 
also  record  the  vehicle  license  number 
and  State  and  the  driver's  license 
number  and  State  of  the  person  from 
whom  the  animal  was  obtained.  Other 
changes  in  this  section  are  editorial  in 
nature. 

Section  2.77  deals  with  records  for 
operators  of  auction  sales.  This  section 
has  been  revised  in  format.  The  term 
"broker"  has  been  added  to  this  section. 
A  "broker"  negotiates  the  sale  of 
animals  much  like  the  operator  of  an 
auction  sale:  and  may  also  arrange  for 
their  transportation.  There  are  a  growing 
number  of  "brokers"  and  auction  sales 
in  the  country.  Under  the  expanded 
definition  of  a  "dealer"  in  the  1976 
amendments  to  the  Animal  Welfare  Act, 
both  "brokers,"  and  "operators  of 
auction  sales,"  are  required  to  obtain 
licenses  as  dealers.  This  type  of 
operator  usually  does  not  take 
possession  of  the  animals  nor  have 
holding  facilities  for  animals. 
Inspections  of  records  must  be  made  by 
APHIS  inspectors,  however,  to 
determine  the  sources  and  destinations 
of  such  animals  and  whether  any 
unlicensed  dealers  are  involved  in 
animal  transactions.  We  have,  therefore, 
included  the  term  "broker"  with  the 
"operator  of  an  auction  sale"  for 
recordkeeping  purposes. 

Section  2.79  deals  with  health 
certification  and  identification  of  dogs, 
cats,  and  nonhuman  primates.  This 
section  has  been  revised  in  format  for 


easier  readability  and  the  term  "broker" 
has  been  added  to  paragraph  (a).  The 
Animal  Welfare  Act,  in  section  13(b). 
provides  for  an  exemption  from  health 
certificates  for  research  facilities.  This 
exemption  is  not  presently  in  the 
regulations  and  a  new  paragraph  (b)  is 
added  to  provide  this  exemption  for 
research  facilities  when  required.  Other 
changes  in  this  section  are  editorial  in 
nature.  In  §  2.81  dealing  with  the 
disposition  of  records,  the  first  sentence 
in  paragraph  (b)  has  been  revised  to 
indicate  that  records  must  be  held  for  at 
least  1  year  after  an  animal  is 
euthanized  or  otherwise  disposed. 

Compliance  With  Standards  and 
Holding  Period 

Section  2.100  deals  with  compliance 
with  the  standards  in  Part  3.  This 
section  has  been  revised  to  include  the 
requirement  to  comply  with  the 
regulations  in  Part  2.  Due  to  the  1985 
amendments  to  the  Act,  a  new  section 
on  Institutional  Animal  Care  and  Use 
Committees  h^s  been  added  to  Part  2. 
Also,  the  requirements  for  adequate 
veterinary  care  and  for  the  humane 
handling  of  animals  have  been  moved 
from  Part  3  to  Part  2.  It  is  therefore 
necessary  to  include  the  requirement  for 
compliance  with  Part  2  in  this  section, 
and  this  is  proposed.  The  proviso  that 
nothing  in  the  rules,  regulations,  or 
standards  shall  affect  or  interfere  with 
the  design,  outlines,  guidelines,  or 
performances  of  actual  research  or 
experimentation  by  a  research  facility, 
has  been  deleted  and  the  proviso  has 
been  reworded  to  indicate  the  intent  of 
Congress  and  the  requirements  of  the 
1985  amendments.  The  proposed  proviso 
now  states  that  exceptions  to  the 
standards  in  Part  3  may  be  made  for 
research  facilities  only  when  such 
exceptions  are  specified  1#the  research 
protocol;  are  explained  in  detail  in  a 
report  filed  with  the  Institutional  Animal 
Care  and  Use  Committee;  and  are 
approved  by  the  Committee. 

Section  2.101  deals  with  holding 
periods  for  dogs  and  cats  by  dealers  and 
exhibitors,  and  approval  of  holding 
facilities  for  dealers  and  exhibitors. 
Paragraph  (a)  of  this  section  requires  a 
5-day  holding  period  for  dogs  and  cats 
with  two  exceptions.  One  allows  for  a  1- 
calendar  day  holding  period  if  the  dogs 
or  cats  are  obtained  from  another 
licensed  dealer  and  have  previously 
completed  the  5-day  holding  period;  the 
second  allows  for  the  humane 
destruction  of  any  sick  or  injured  dog  or 
cat  prior  to  the  completion  of  the  5-day 
holding  period.  The  Department 
proposes  to  retain  the  5-day  holding 
period  for  dogs  and  cats  but  to  allow 
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several  more  exceptions  to  the  holding. 
period.  As  with  the  present  regulations, 
a  dealer  or  exhibitor  who  obtains  a  dog 
or  cat  from  another  licensed  dealer  or 
exhibitor  must  hold  such  dog  or  cat  for 
1-calendar  day,  excluding  time  in 
transit.  This  requirement  is  to  be  kept, 
but  it  is  proposed  to  change  the  1- 
calendar  day  holding  time  to  a  minimum 
period  of  24-hours  holding  by  each 
subsequent  dealer  or  exhibitor.  This 
would  allow  the  dogs  and  cats  a  period 
of  rest  for  food  and  water  between 
dealers.  The  Department  also  proposes 
that  any  live  dogs  or  cats  that  are 
obtained  from  a  governmentally  owned 
and  operated  pound  or  shelter,  that  have 
completed  at  least  a  5-day  holding 
period  at  the  pound  or  shelter,  need  only 
be  held  by  the  dealer  or  exhibitor  for  a 
24-hour  period.  The  pound  or  shelter 
must  be  totally  under  city  or  county 
control  and  operated  by  city  or  county 
shelters  do  not  qualify  for  this 
exception.  Additionally,  it  is  proposed 
that  if  a  dealer  or  exhibitor  obtains  a 
dog  or  cat  120  days  of  age  or  less,  from 
the  person  who  bred  and  raised  the  dog 
or  cat,  then  such  animals  would  only 
have  to  be  held  for  a  24-hour  period, 
excluding  time  in  transit.  Dogs  and  cats 
must  still  be  unloaded  from  any  truck  or 
car  for  the  holding  period  to  begin. 

The  Department  proposes  to  delete 
paragraph  (c)  of  this  section,  which 
deals  with  the  approval  of  holding 
facilities  for  dealers  and  exhibitors,  and 
proposes  to  add  a  new  §  2.102,  Holding 
Facility.  Any  dealer  or  exhibitor  that 
wished  to  have  a  separate  holding 
facility  would  still  have  to  make  an 
application  to  the  Area  Veterinarian  in 
Charge  and  both  parties  would  have  to 
agree  to  comply  with  the  regulations  and 
standards  and  to  allow  inspections  by 
Veterinary  Services  inspectors.  Animals 
at  such  facilities  would  remain  under 
the  total  control  of  the  dealer  or 
exhibitor  and  no  dealer  or  exhibitor 
shall  be  approved  as  a  holding  facility 
for  another  dealer  or  exhibitor. 

The  Department  also  proposes  to  add 
a  paragraph  (b)  to  this  section  which 
would  allow  research  facilities  to  apply 
for  approval  of  holding  facilities  by  the 
same  process  as  dealers  and  exhibitors. 
This  capability  is  not  in  the  present 
regulations  and  many  research  facilities 
do  have  animals  which  are  maintained 
at  other  locations.  Establishing  a  holding 
facility  approval  system  for  research 
facilities  would  give  the  Department 
more  control  over  such  locations  and 
would  correct  a  field  enforcement 
problem,  plus  clarify  the  procedure  for 
establishing  such  holding  facilities  for 
research  facilities. 


Intermediate  handlers  and  carriers 
have  been  added  to  §  2.125  pertaining  to 
the  fufnishing  of  business  information, 
as  this  section  was  not  revised  after  the 
1976  amendments  to  the  Act  The  same 
addition  has  been  made  to  §  2.126  which 
pertains  to  the  access  and  inspection  of 
records  and  property.  In  addition. 
§  2.126  has  been  revised  in  format  to 
make  it  very  plain  as  to  what  each 
licensee  and  registrant  is  required  to 
allow  and  provide.  The  taking  of 
photographs  as  part  of  the  inspection 
process  is  specifically  addressed  and 
made  a  part  of  the  requirements. 
Althoogh  the  Department  has  always 
had  the  authority  to  take  photographs 
and  inspect  facilities  as  the  inspector 
deems  necessary,  such  wording  was  not 
plainly  written  into  the  regulations  and 
this  sometimes  became  a  point  of 
contention  between  the  licensees  or 
registlants  and  the  inspector.  The 
provision  that  USDA  inspectors  will 
take  photographs  as  part  of  their 
inspection  whenever  it  is  deemed 
necessary  is  now  to  be  in  the 
regulations.  Changes  have  been  made  in 
§  2.128  which  deals  with  inspection  for 
missing  animals.  The  section  has  been 
revised  in  format,  certain  editorial 
changes  have  been  made,  and  the  terms 
"intermediate  handler"  and  "carrier" 
have  been  added  as  this  was  not  done 
after  fre  1976  amendments. 

Section  2.129,  which  deals  with  the 
confiscation  and  destruction  of  animals, 
has  been  given  certain  editorial  changes 
to  improve  its  readability,  and  also  has 
been  fevised  to  include  intermediate 
handlers  and  carriers.  The  Department 
also  proposes  to  delete  the  term 
"adequate  veterinary  care  be  given"  and 
to  repjace  it  with  the  term  "adequate 
care  be  given."  This  is  due  to  the  fact 
that  some  instances  of  animal  neglect, 
which  could  lead  to  possible 
confiscation  by  the  Department,  may  not 
technically  be  veterinary  care 
deficiencies.  Such  situations  as 
excessive  filth  or  lack  of  cleaning,  lack 
of  proper  food  or  water,  or  excessive 
parasptes,  all  lead  to  a  need  for 
veterinary  care  but  are  a  direct  result  of 
poor  management  and  husbandry.  The 
word  "veterinary"  is  being  deleted  so  as 
to  give  a  broader  scope  to  the  concept  of 
lack  of  adequate  care,  distress,  and 
suffering.  The  present  regulations 
requite  the  Department  to  destroy  any 
confiscated  animals  if  their  suffering 
cannot  be  corrected  by  veterinary  care, 
with  the  licensee  or  registrant 
responsible  for  any  costs  which  may  be 
incurred.  The  Department  intends  to 
charge  the  licensees  and  registrants  for 
costs  incurred  in  making  such 
confiscations  and  in  caring  for  the 


animals.  We  do  not,  however,  feel  that 
the  unnecessary  destruction  of  animals 
should  be  required  if  suitable  facilities 
can  be  found  in  which  to  place  them. ; 
The  Department,  therefore,  proposes 
that  any  confiscated  animals  not 
euthanized  may  be  placed  with  other 
licensees  or  registrants  which  comply 
with  the  standards  and  regulations,  and 
which  can  provide  proper  care.  This 
would  allow  the  Department  some 
latitude  in  dealing  with  and  disposing  of 
confiscated  animals.  Paragraph  (c)  deals 
with  the  confiscation  of  endangered 
species  of  animals  and  requires  that  j 
certain  notifications  be  made  before 
making  any  decision  as  to  the 
destruction  of  such  animals.  The 
Department  proposes  to  add  marine 
mammals  in  this  paragraph. 

Handling  of  animals  has  been  defined 
under  §  l.l(dd)  of  9  CFR  to  cover  most 
instances  of  human  contact  with 
animals.  When  Congress  amended  the 
Animal  Welfare  Act  in  1970  (Pub.  L  91- 
579)  to  indude  all  warmblooded  animals 
used  for  research  or  exhibition  purposes 
or  sold*as  pets,  a  paragraph  concerning 
"handling"  was  incorporated  into  the 
new  subsection  in  Part  3-Standards, 
which  pertained  to  animals  other  than 
dogs,  catSi  rabbits,  hamsters,  guinea 
pigs,  and  nonhuman  primates.  This 
handling  paragraph  pertained  to  the 
humane  treatment  of  "other  animals"  by 
human  beings.  A  similar  paragraph  was 
not  added  to  the  existing  four 
subsections  covering  the  above  named 
species.  In  1979,  standards  covering 
marine  mammals  were  added  with  a 
handling  paragraph  to  cover  the  humane 
treatment  of  marine  mammals.  Again,  a 
similar  paragraph  was  not  added  to  the 
original  four  subsections. 

During  the  period  since  the 
Amendments  of  1970,  the  Department's 
efforts  to  enforce  the  Animal  Welfare 
Act  and  to  prosecute  inhumane  handling 
and  animsl  abuse  cases  by  licensees 
and  registrants  in  regard  to  dogs,  cats, 
rabbits,  guinea  pigs,  hamsters,  and 
nonhuman  primates  has  been  hampered 
due  to  a  lack  of  handling  requirements 
for  these  animals.  Some  serious 
occurrances  of  animal  abuse  have 
occurred  with  nonhuman  primates  and 
dogs  by  licensees  and  registrants,  and 
the  Department  has  been  unable  to  take 
appropriate  corrective  action.  This 
clearly  does  not  satisfy  the  intent  of 
Congress  in  passing  the  Animal  Welfare 
Act.  I 

A  new  {  2.131  Handling,  is  therefore 
proposed  to  be  added  to  the  regulations 
in  Part  2.  In  the  present  regulations  and 
standards  only  subparts  E  and  F  in  Part 
3  contain  requirements  on  handling. 
Similar  renuirements  are  not  found  in 
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the  other  subparts.  Handling 
requirements  pertain  to  the  humane 
treatment,  care,  working,  training,  and 
transporting,  concerning  warmblooded 
animals.  Animals  must  be  protected 
form  unnecessary  discomfort,  harm, 
t^ayma  or  distress,  and  may  not  be 
physically  abused  or  deprived  of  food  or 
water  in  order  to  work,  train,  or  handle 
the  animals.  The  Department  intends 
that  animals  should  be  exhibited  only 
under  conditions  consistent  with  their 
good  health,  and  should  have  rest 
periods;  that  a  knowledgeable 
uniformed  attendant  must  be  present  at 
all  times  during  public  contact  with  the 
animals;  that  when  dangerous  animals 
are  allowed  to  have  public  contact  they 
must  be  under  the  direct  control  and 
supervision  of  an  experienced  handler; 
and  that  if  public  feeding  is  allowed  the 
facility  must  provide  the  feed  which 
must  be  appropriate  to  the  type  of 
animal  and  its  needs.  There  must  also 
be  sufficient  barriers  or  distance 
between  the  animals  and  the  public  so 
as  reasonably  to  assure  the  safety  of 
both,  and  drugs  are  not  to  be  used  to 
facilitate  or  allow  public  handling. 

Rather  than  adding  similar  sections  to 
each  of  the  subparts  in  Part  3,  it  was 
decided  to  place  the  handling 
requirements  in  Part  2  so  that  it  would 
apply  to  all  regulated  animals.  This 
would  simplify  the  regulations  and 
standards,  would  make  the  requirements 
more  easily  found  for  reference,  and 
would  allow  the  Department  to  take 
appropriate  action  when  such  instances 
were  discovered. 

In  the  past  few  years  there  have  been 
several  instances  of  licensed  dealers 
obtaining  dogs  and  cats  by  fraudulent 
means  and  apparently  knowingly 
purchasing  stolen  animals.  These 
dealers  were  all  class  "B"  dealers  who 
buy  and  sell  animals  and  the  dogs  and 
cats  were  all  random  source  type 
animals,  that  is,  they  were  not 
purchased  from  the  persons  who  bred 
and  raised  the  animals.  The  Department 
has  also  noted  an  increase  in  licensed 
dealers  buying  dogs  and  cats  at  flea 
markets  or  trade-day  type  sales.  These 
animals  are  purchased  from  anyone  and 
are  usually  purchased  one,  two.  or  three 
dogs  or  cats  at  a  time.  Many  times  the 
sellers  have  just  recently  acquired  the 
dogs  or  cats  and  they  are  not  what  one 
would  consider  a  family  pet  and  have 
not  been  bred  and  raised  by  the  persons 
who  sold  them.  The  net  effect  of  the 
above  types  of  activity  is  to  encourage 
animal  theft  for  profit.  The  theft  of  dogs 
and  cats  to  supply  the  needs  of  research 
facilities  is  one  of  the  basic  reasons  that 
the  original  Animal  Welfare  Act  was 
passed.  The  above  type  of  activity  is. 


therefore,  not  in  keeping  with  the 
original  intent  of  Congress  to  protect 
animal  owners  from  the  theft  of  their 
pets.  We  certainly  do  not  believe  that  a 
research  facility  would  knowingly 
purchase  stolen  animals,  but  after  such 
animals  have  gone  through  a  dealer, 
there  is  no  way  to  tell  if  such  animals 
were  possibly  stolen. 

In  order  to  carry  out  the  intent  of 
Congress,  and  to  attempt  to  stop  the 
types  of  activity  illustrated  above,  the 
Department  is  proposing  that  a  new 
§  2.132,  Procurement  of  random  source 
dogs  and  cats  by  dealers  be  added  to 
the  regulations.  It  is  proposed  that  class 
"B"  dealers  may  obtain  live  random 
source  dogs  and  cats  only  from  State, 
county,  or  city  owned  and  operated 
pounds  or  shelters.  The  class  "B"  dealer 
would  not  be  able  to  obtain  random 
source  dogs  and  cats  from 
nongovernment,  contract,  or  humane 
pounds  or  shelters,  or  from  individuals 
who  did  not  breed  and  raise  the  dogs  or 
cats  on  their  own  premises.  Dealers 
could  obtain  nonrandom  source  dogs  or 
cats  from  the  person  who  bred  and 
raised  them,  and  could  also  breed  their 
own  dogs  and  cats  for  sale  to  research 
facilities  and  other  concerns.  It  is 
believed  that  this  restriction,  plus  the 
proposed  requirement  in  §  2.75  whereby 
dealers  must  record  the  vehicle  license 
number  and  State,  and  the  drivers 
license  number  and  State,  for  whomever 
they  obtain  animals  from,  would 
effectively  block  the  growing  activity  in 
stolen  and  in  fraudulently  obtained  dogs 
and  cats. 

Comments 

Written  comments  are  solicited  for  60 
days  after  publication  of  this  document 
in  the  Federal  Register  and  should  refer 
to  Docket  Number  84-010. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.),  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB), 
Written  comments  concerning 
information  collection  provisions  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS,  Washington.  DC  20503.  A 
duplicate  copy  of  such  comments  should 
be  submitted  to  Dr.  R.L  Crawford. 
Animal  Care  Staff.  VS.  APHIS.  USDA. 
Room  756,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  not  to  be 
a  "major  rule."  Based  on  information 
available  to  the  Department,  it  has  been 
determined  that  this  proposal  would  not 
have  significant  effect  on  the  economy; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Alternatives  were  considered  for  this 
proposal.  Consideration  was  given  to 
developing  only  the  regulations  and 
standards  required  by  the  1985 
amendments  to  the  Act.  A  review  of  9 
CFR.  Chapter  1,  Subchapter  A — Animal 
Welfare,  had  recently  been  completed 
however.  There  was  a  need  for  revision 
and  updating  of  Parts  1.  2,  and  3  and 
reorganization  of  many  sections  for 
clarification  and  easier  reading  were 
desirable.  It  was.  therefore,  decided  to 
incorporate  a  general  revision  and 
reorganization  of  Parts  1,  2,  and  3  with 
the  development  of  regulations  and 
standards  required  by  the  1985 
amendments.  Such  a  course  of  action 
would  cause  minimal  disruption  to 
program  operations,  and  would  shorten 
the  period  of  uncertainty  for  the 
regulated  industry.  It  would  also  allow 
for  the  publication  of  Parts  1,  2,  and  3  in 
their  entirety,  as  sections  or  subsections, 
rather  than  the  publication  of  changes 
by  paragraph  at  several  different  times. 
This  would  provide  field  personnel  with 
a  complete  set  of  requirements  in  one 
document  instead  of  spreading  them 
through  two  or  three  documents.  The 
only  other  alternative  was  to  make  no 
revisions  or  changes.  This  option  was 
not  viable  as  it  would  not  comply  with 
the  requirements  of  the  1985 
amendments,  and  it  would  not  provide 
the  needed  reorganization,  clarification 
and  corrections  that  were  necessary  in 
the  existing  regulations  and  standards. 

It  is  not  anticipated  that  the  adoption 
of  these  proposed  changes  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.  Some  of  the=proposed 
changes  would  ease  the  burden  and 
lessen  the  impact  of  regulation  on 
licensed  dealers  and  exhibitors.  Some  of 
the  proposed  changes,  as  required  by 
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the  1985  amendments  to  the  Animal 
Welfare  Act,  will  increase  the  regulatory 
burden  on  research  facilities  and  will 
increase  the  cost  of  doing  research  on 
animals.  Some  of  the  proposed  changes 
will  ease  the  workload  on  USDA 
inspectors  and  other  changes  will 
require  an  increase  in  inspection  time 
for  inspectors. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  SubjecU  in  9  CFR  Fart  2 

Licensing,  Registration,  Identification 
of  animals.  Records,  Institutional  animal 
care  and  use  committees  and  adequate 
veterinary  care,  miscellaneous. 

Accordingly,  we  propose  to  amend  9 
CFR  as  follows: 
Part  2  is  revised  to  read  as  follows: 

PART  2— REGULATIONS 
Subpart  A — Licensing 

2.1  Requirements  and  application. 

2.2  Acknowledgement  of  regulaUons  and 
standards. 

2.3  Demonstration  of  compliance  with 
standards  and  regulations. 

2.5  Duration  of  license  and  termination  of 
license. 

2.6  Annual  license  fees. 

2.7  Annual  report  by  licensees. 

2.8  Notiflcation  of  change  of  name,  address, 
control,  or  ownership  of  business. 

2.9  Officers,  agents,  and  employees  of 
licensees  whose  licenses  have  been 
suspended  or  revoked. 

2.10  Licensees  whose  licenses  have  been 
suspended  or  revoked. 

2.11  Denial  of  license. 

Subpart  B — Registration 

2.25  Requirements  and  procedures. 

2.26  Acknowledgement  of  regulations  and 
standards. 

2.27  NotiRcation  of  change  of  operation. 
2.26    Annual  report  of  research  facilities. 

Subpart  C— Institutional  Animal  Care  and 
Us«  Committee  and  Oti>er  Requirements 
for  Research  Facilities 

2.30    Additional  requirements  for  research 

facilities. 
2.35    Institutional  Animal  Care  and  Use 

Committee. 


Subpart  O— Attending  Veterinarian  and 
Adequate  Veterinary  Care 

2.40    Attending  veterinarian  and  veterinary 
care. 

Subpart  G    Identification  of  Animate 

2.50  Time  and  method  of  identification. 

2.51  Forei  of  official  tag. 

2.52  How  to  obtain  tags. 

2.53  Use  of  tags. 

2.54  Lost  tags. 

2.55  Reiaoval  and  disposal  of  tags. 

Subpart  F— Stolen  Anintals 

2.60    Prohibition  on  the  purchase,  sale,  or 
transportaUon  of  stolen  animals. 

Subpart  Q— Records 

2.75  Dealers  and  exhibitors. 

2.76  Research  facilities. 

2.77  Operators  of  auction  sales  and  brokers. 

2.78  Carriers,  and  intermediate  handlers. 

2.79  Health  certification  and  identification. 

2.80  COD.  shipments. 

2.81  Rec»rds.  disposition. 

Subpart  H— Compliance  With  Standards 
and  Holding  Period 

2.100  Compliance  with  standards. 

2.101  Holding  period. 

2.102  Holding  facility. 

Subpart  I— Miscellaneous 

2.125  Information  as  to  business:  furnishing 
of  same  by  dealers,  exhibitors,  operators 
of  auction  sales,  research  facilities, 
intemediate  handlers,  and  carriers. 

2.126  Access  and  inspection  of  records  and 
property. 

2.127  Publication  of  names  of  persons 
subject  to  the  provisions  of  this  part. 

2.128  Inspection  for  missing  animals. 

2.129  Confiscation  and  destruction  of 
animals. 

2.130  Minimiun  age  requirements. 

2.131  Handling  of  animals. 

2.132  Procurement  of  random  source  dogs 
and  cats,  dealers. 

Authority:  7  U.S.C.  2133,  2135.  2136,  2140. 
2141.  214a,  2143,  2144,  2146,  2147,  2151:  7  CFR 
2.17,  2.51.  and  371.2(d). 

Subpart  A— Licensing 

§2.1    Requirements  and  application. 

(a)(1)  Any  person.  18  years  of  age  or 
older,  operating  or  desiring  to  operate  as 
a  dealer,  exhibitor,  or  operator  of  an 
auction  sale  except  persons  who  are 
exempted  from  the  licensing 
requirements  under  paragraph  (a)(3)  of 
this  section,  must  have  a  license.  Such 
person  shall  apply  for  a  license  on  a 
form  which  will  be  furnished  by  the 
Area  Vaterinarian  in  Charge  in  the  State 
in  which  such  person  operates  or 
intends  to  operate.  The  applicant  shall 
provide  the  information  requested  on 
the  appScation  form  which  shall  include 
a  valid  Hailing  address  through  which 
the  licensee  or  applicant  can  be  reached 
at  all  times,  and  a  valid  premises 
address  where  animals,  animal 
facilities,  equipment,  and  records  may 


be  inspected  for  compliance.  The 
applicant  shall  file  the  completed 
application  form  with  the  Area 
Veterinarian  in  Charge. 

(2)  If  an  applicant  for  a  license 
operates  in  more  than  one  State,  he/she 
shall  apply  in  the  State  in  which  he/she 
has  the  principal  place  of  business.  All 
premises,  facilities,  or  sites  where  such 
person  operates  or  keeps  animals  shall 
be  indicated  on  the  application  form  or 
on  a  separate  sheet  attached  to  it.  The 
completed  application  form,  along  with 
the  application  fee  indicated  in 
paragraph  (d)  of  this  section,  and  the 
annual  license  fee  indicated  in  Table  1 
or  2  of  §  2.6  shall  be  filed  with  the  Area 
Veterinarian  in  Charge. 

(3)  The  following  persons  are  exempt 
from  the  licensing  requirements  under 
section  2  or  section  3  of  the  Act: 

(i)  Retail  pet  stores  which  sell 
nondangerous,  pet-type  animals,  such  as 
dogs,  cats,  birds,  rabbits,  hamsters, 
guinea  pigs,  gophers,  mink,  domestic 
ferrets,  chindiilla.  rats,  and  mice,  for        | 
pets,  at  retail  only.  Provided  that 
Anyone  wholesaling  any  animals  or 
selling  any  wild  or  exotic  animals  or 
other  nonpet  animals  retail,  or  selling 
any  animals  for  research  or  exhibition 
requires  a  license; 

(ii)  Any  po'son  who  sells  or  negotiates 
the  sale  or  purchase  of  any  animal 
except  wild  or  exotic  animals,  dogs,  or 
cats,  and  who  derives  no  more  than  $500 
gross  income  from  the  sale  of  such 
animals  to  a  research  facility,  an 
exhibitor,  a  dealer,  or  a  pet  store  during 
any  calendar  year  and  is  not  otherwise 
required  to  obtain  a  license; 

(iii)  Any  person  who  maintains  a  total 
of  three  (3)  or  fewer  breeding  female 
dogs  or  cats  and  who  sells  the  offspring 
of  these  dogs  or  cats,  which  were  bom 
and  raised  op  their  premises,  for  pets  or 
exhibition,  and  is  not  otherwise  required 
to  obtain  a  license; 

(iv)  Any  person  who  sells  fewer  than 
25  dogs  or  cats  per  year  which  were 
bom  and  raised  on  his  premises,  for 
research  purposes  or  to  any  research 
facility  and  does  not  otherwise  qualify 
for  licensing.  The  sale  of  any  dog  or  cat 
not  born  and  raised  on  the  premises  for 
research  purposes  requires  a  license; 

(v)  Any  person  who  arranges  for 
transportation  or  transports  animals 
solely  for  the  purpose  of  breeding, 
exhibiting  in  purebred  shows,  boarding 
(not  in  association  with  commercial 
transportation),  grooming,  or  medical 
treatment,  and  is  not  otherwise  required 
to  obtain  a  license; 

(vi)  Any  person  who  buys,  sells, 
transports,  or  negotiates  the  sale, 
purchase,  or  transportation  of  any 
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animals  used  only  for  the  purposes  of 
food  or  fiber  (including  fur); 

(vii)  Any  person  who  breeds  and 
raises  domestic  pet  animals  for  direct 
retail  sales  to  others  for  their  own  use 
and  who  buys  no  animals  for  resale  and 
who  sells  no  animals  to  a  research 
facility,  an  exhibitor,  a  dealer,  or  a  pet 
store  (e.g..  a  purebred  dog  or  cat  fancier) 
and  does  not  otherwise  qualify  for 
licensing; 

(viii)  Any  person  who  buys  animals 
solely  for  his  own  use  or  enjoyment  and 
does  not  sell  or  exhibit  animals,  or 
otherwise  qualify  for  licensing. 

(b)  Any  person  who  sells  fewer  than 
25  dogs  or  cats  per  year,  for  research  or 
teaching  purposes,  and  who  does  not 
otherwise  qualify  for  licensing  may 
obtain  a  voluntary  license,  provided  the 
animals  were  bom  and  raised  on  such 
person's  premises.  Such  person  shall 
comply  with  the  requirements  for 
dealers  set  forth  in  this  part  and  the 
Specifications  for  the  Humane  Handhng, 
Care,  Treatment,  and  Transportation  of 
Dogs  and  Cats  set  forth  in  Part  3  and 
shall  agree  in  writing  on  a  form 
furnished  by  Veterinary  Services  to 
comply  with  all  the  requirements  of  the 
Act  and  this  subchapter.  Voluntary 
licenses  will  not  be  issued  to  any  other 
persons. 

(c)  No  person  shall  have  more  than 
one  license. 

(d)  A  license  will  be  issued  to  any 
applicant,  except  as  provided  in  §§  2.10 
and  2.11.  when  the  applicant  has  met  the 
requirements  of  this  section  and  of 

§§  2.2  and  2.3.  and  has  paid  the 
application  fee  of  $10  and  the  annual 
license  fee  indicated  in  §  2.6  to  the  Area 
Veterinarian  in  Charge  and  the  payment 
has  cleared  normal  bankit^  procedures. 
The  applicant  may  pay  such  fees  by 
certified  check,  cashier's  check, 
personal  check,  or  money  order.  An 
applicant  whose  check  is  returned  by  a 
bank  will  be  charged  a  fee  of  $15  for 
each  returned  check  and  will  be 
required  to  pay  all  subsequent  fees  by 
certified  check,  money  order,  or 
cashier's  check.  A  license  will  not  be 
issued  until  payment  has  cleared  normal 
banking  procedures. 

(e)  On  or  before  the  termination  date 
of  the  license,  a  licensee  who  wishes  a 
renewal  shall  submit  to  the  Area 
Veterinarian  in  Charge  the  application 
fee  of  $10,  plus  the  annual  license  fee 
indicated  in  §  2.6  by  certified  check, 
cashier's  check,  personal  check,  or 
money  order.  An  applicant  whose  check 
is  returned  by  the  bank  will  be  charged 
a  fee  of  $15  for  each  returned  check. 
One  returned  check  will  be  deemed 
nonpayment  of  fees  and  will  result  in 
denial  of  license.  Payment  of  fees  must 
then  be  made  by  certified  check. 


cashier's  check,  or  money  order.  An 
.applicant  will  not  be  licensed  until  his 
or  her  payment  has  cleared  normal 
banking  procedures. 

(f)  The  failure  of  any  person  to  comply 
with  any  provision  of  the  Act.  or  any  of 
the  provisions  of  the  regulations  or 
standards  in  this  subchapter,  shall 
constitute  grounds  for  denial  of  license, 
or  for  its  suspension  or  revocation  by 
the  Secretary,  as  provided  in  the  Animal 
Welfare  Act. 

§  2.2    Acknowtedgement  of  regulations 
WNl  BtafKtords. 

A  copy  of  the  applicable  regulations 
and  standards  will  be  supplied  to  the 
applicant  with  each  request  for  a  license 
application.  The  applicant  shall 
acknowledge  receipt  of  such  standards 
and  agree  to  comply  with  them  by 
signing  the  application  form  before  a 
license  will  be  issued. 

§  2.3    Demonstration  of  compliance  witti 
standards  and  regulations. 

(a)  Each  applicant  must  demonstrate 
that  his/her  premises  and  any  animals, 
facilities,  vehicles,  equipment,  or  other 
premises  used  or  intended  for  use  in  the 
business  comply  with  the  regulations 
and  standards  set  forth  in  Parts  2  and  3 
of  this  subchapter  before  a  license  will 
be  issued.  The  applicant  must  make  his/ 
her  animals,  premises,  facilities, 
vehicles,  equipment,  other  premises,  and 
records  available  for  inspection,  during 
business  hours  and/or  at  other  times 
mutually  agreeable  to  the  applicant  and 
Veterinary  Services,  to  ascertain  the 
applicant's  compliance  with  the 
standards  and  regulations. 

(b)  If  the  applicant's  animals, 
premises,  facilities,  vehicles,  equipment, 
other  premises,  or  records  do  not  meet 
the  requirements  of  this  subchapter,  the 
applicant  will  be  advised  of  existing 
deficiencies  and  the  corrective  measures 
that  must  be  completed  to  come  into 
compliance  with  the  standards  and 
regulations.  Issuance  of  the  license  will 
be  denied  until  the  animals,  premises, 
facilities,  vehicles,  equipment,  other 
premises  and  records  are  in  compliance 
with  all  standards  and  regulations  in 
this  subchapter. 


§  2.5    Duration  of  Hcanee  and  tennination 
of  license. 

(a)  A  license  issued  under  this  part 
shall  be  valid  and  effective  for  1  year 
tHiless: 

(1)  Said  license  has  been  revoked  or 
suspended  pursuant  to  section  19  of  the 
Act. 

(2)  Said  license  is  voluotarily 
terminated  upon  request  of  the  licensee, 
in  writing,  to  the  Veterinarian  in  Charge. 


(3)  Such  license  has  been  terminated 
under  this  part. 

(4)  The  applicant  has  failed  to  pay  the 
application  fee  and  the  annual  license 
fee  as  required  in  §§  2.1  and  2.6. 
There  will  be  no  refund  of  fees  if  a 
license  is  terminated  prior  to  its 
expiration  date. 

(b)  Any  person  who  is  licensed  must 
file  an  application  for  a  license  and 
annual  report  form  (VS  Form  18-3)  as 
required  by  §  2.7,  and  pay  the  required 
fees,  on  or  before  the  termination  date 
of  the  present  license  or  the  license  shall 
automatically  terminate  on  its 
anniversary  date.  The  licensee  will  be 
notified  by  mail  at  least  60  days  prior  to 
the  termination  date  of  the  license. 
Failure  to  comply  with  the  annual 
reporting  requirements,  or  to  pay  the 
required  hcense  fees  prior  to  the 
termination  date  of  the  license,  shall 
result  in  automatic  termination  of  such 
license  on  the  anniversary  date  of  the 
license. 

(c)  Licensees  must  accept  delivery  of 
registered  mail  or  certified  mail  notice 
and  provide  the  Area  Veterinarian  in 
Charge  notice  of  their  address  in 
conformity  with  the  requirements  in 
§2.1. 

(d)  Any  person  who  seeks  the 
reinstatement  of  a  license  which  has 
been  automatically  terminated  must 
follow  the  procedure  appUcable  to 
licensees  set  forth  in  S  2.1. 

(e)  Licenses  are  issued  to  persons  for 
specific  premises  and  do  not  transfer 
upon  change  of  ownership  or  location. 

(f)  A  license  which  is  invaUd  under 
this  part  shall  be  surrendered  to  the 
Area  Veterinarian  in  Charge.  If  the 
license  cannot  be  found,  a  written 
statement  so  stating  shall  be  provided  to 
the  Area  Veterinarian  in  Charge. 

§  2.6    Annual  license  fees. 

(a)  In  addition  to  the  application  fee  of 
$10  required  to  be  paid  upon  the 
application  for  a  Ucense  under  §  2.1. 
each  licensee  shall  submit  to  the  Area 
Veterinarian  in  Charge  the  annual 
license  fee  prescribed  in  this  section. 
Paragraph  (b)  of  this  section  indicates 
the  method  used  to  calculate  the 
appropriate  fee.  The  amount  of  the  fee  is 
determined  from  Table  1  or  2  of  this 
section. 

(bKl)  Class  "A" license.  Except  as 
provided  in  paragraphs  (b)  (4)  and  (5)  of 
this  section,  the  annual  license  fee  for  a 
Class  "A"  dealer  shall  be  based  on  50 
percent  of  the  total  gross  amount, 
expressed  in  dollars,  derived  from  the 
sale  of  animals  to  research  facilities, 
dealers,  exhibitors,  retail  pet  stores,  and 
persons  for  use  as  pets,  directly  or 
through  an  auction  sale,  by  the  dealer  or 
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applicant  during  his  or  her  preceding 
business  year  (calendar  or  fiscal)  in  the 
case  of  a  person  who  operated  during 
such  a  year.  If  animals  are  leased,  the 
lessor  shall  pay  a  fee  based  on  50 
percent  of  any  compensation  received 
from  such  animals  and  the  lessee  shall 
pay  a  fee  based  upon  the  net 
compensation  received  from  such  leased 
animals,  as  indicated  for  dealers  in 
Table  1  of  this  section. 

(2)  Class  "B"  license.  Except  as 
provided  in  paragraphs  (b)  (4)  and  (5)  of 
this  section,  the  annual  license  fee  for  a 
Class  "B"  dealer  shall  be  established  by 
calculating  the  total  amount  received 
from  the  sale  of  animals  to  research 
facilities,  dealers,  exhibitors,  retail  pet 
stores,  and  persons  for  use  as  pets, 
directly  or  through  an  auction  sale, 
during  the  preceding  business  year 
(calendar  or  fiscal]  less  the  amount  paid 
for  such  animals,  by  the  dealer  or 
applicant.  This  net  difference,  exclusive 
of  other  costs,  shall  be  the  figure  used  to 
determine  the  license  fee  of  a  Class  "B" 
dealer  or  an  applicant  for  a  Class  "B" 
license.  If  animals  are  leased,  the  lessor 
and  lessee  shall  each  pay  a  fee  based  on 
the  net  compensation  received  from 
such  animals  calculated  from  Table  1  of 
this  section. 

(3)  Except  as  provided  in  paragraphs 
(b)  (4)  and  (5)  of  this  section,  the  annual 
license  fee  for  a  broker  or  an  operator  of 
an  auction  sale  shall  be  that  of  a  class 
"B"  dealer  and  shall  be  based  on  the 
total  gross  amount,  expressed  in  dollars, 
derived  from  commissions  or  fees 
charged  for  the  sale  of  animals,  or 
negotiating  the  sale  of  animals,  by 
brokers,  or  by  the  operator  of  an  auction 
sale  to  research  facilities,  dealers, 
exhibitors,  retail  pet  stores,  and  persons 
for  use  as  pets,  during  the  preceding 
business  year  (calendar  or  fiscal). 

(4)  In  the  case  of  an  applicant  for  a 
license  as  a  dealer  who  operated  at 
least  8  months  of  his  preceding  business 
year  but  not  the  entire  year,  the  annual 
license  fee  shall  be  computed  by 
estimating  the  yearly  volume  of  business 
on  the  basis  of  the  business  done  during 
the  period  of  operation. 

(5)  In  the  case  of  an  applicant  for  a 
license  as  a  dealer  who  did  not  operate 
for  at  least  6  months  during  his 
preceding  business  year,  the  annual 
license  fee  will  be  based  on  the 
anticipated  yearly  dollar  amount  of 
business,  as  provided  in  paragraphs  (b) 
(1).  (2),  and  (3)  of  this  section,  derived 
from  the  sale  of  animals  to  research 
facilities,  dealers,  exhibitors,  retail  pet 
stores,  and  persons  for  use  as  pets, 
directly  or  through  an  auction  sale. 

(6)  The  amount  of  the  annual  fee 
required  to  be  paid  upon  application  for 
a  class  "C"  license  as  an  exhibitor  under 


this  section  shall  be  based  on  the 
number  of  animals  which  the  exhibitor 
owned,  held,  or  exhibited  at  the  time  the 
application  is  signed  and  dated  or 
during  the  previous  year,  whichever  is 
greater,  and  will  be  the  amount  listed  in 
Table  2.  Animals  which  are  leased  shall 
be  included  in  the  number  of  animals 
being  held  by  both  the  lessor  and  the 
lessee  when  calculating  the  annual  fee. 
An  exhibitor  shall  pay  his/her  annual 
license  fee  on  or  before  the  termination 
date  of  the  license  and  the  fee  shall  be 
based  on  the  number  of  animals  which 
the  exhibitor  is  holding  or  has  held 
during  the  year  (both  owned  and 
leased). 

(c)  The  license  fee  shall  be  computed 
in  accordance  with  the  following  tables: 

Table  1.— Dealers,  Brokers,  and  Opera- 
tors Of  AN  Auction  Sale,  Class  "A"  and 
"B"  Ucense 


Over 

Bui  DM 
ovar 

Fee 

0 , 

$500 _.    ._ 

2.000 

$500 

2.000 

10.000 

25.000 

50,000 

100,000 

$50 
100 
200 

10.000 .„ „ „ 

25.000 , 

400 
600 

50.000 

100,000... 

800 
1  000 

Table  2.— Exhibitors— Class 

"C 

License 

Fee 

Nuniberot  animals: 

1  to  5. „ 

$50 

6  to  26 _ 

125 

26  10  60 _ ..    . 

250 

51  to  600 _ 

375 

501  M>d  up 

500 

(d)  If  a  person  meets  the  licensing 
requirements  for  more  than  one  class  of 
license,  he  shall  be  required  to  pay  the 
fee  for  the  type  business  which  is 
predominant  for  his  operation,  as 
determined  by  the  Secretary. 

(e)  In  any  situation  in  which  a 
licensee  shall  have  demonstrated  in 
writing  to  the  satisfaction  of  the 
Secretary  that  he  has  good  reason  to 
believe  that  the  dollar  amount  of  his 
business  for  the  forthcoming  business 
year  will  be  less  than  the  previous 
business  year,  then  his  estimated  dollar 
amount  of  business  shall  be  used  for 
computing  the  license  fee  for  the 
forthcoming  business  year:  Provided, 
however:  That  if  such  dollar  amount, 
upon  which  the  license  fee  is  based,  for 
that  year  does  in  fact  exceed  the  amount 
estimated,  the  difference  in  amount  of 
the  fee  paid  and  that  which  was  due 
based  upon  such  actual  dollar  business 
upon  which  the  license  fee  is  based, 
shall  be  payable  in  addition  to  the 
required  annual  license  fee  for  the  next 
subsequent  year,  on  the  anniversary 


date  of  his  license  as  prescribed  in  this 
section. 

§  2.7    Annual  report  by  licensees. 

(a)  Each  year,  within  30  days  prior  to 
the  termination  date  of  his/her  license,  a 
hcensee  shall  file  with  the  Area 
Veterinarian  in  Charge  an  application 
for  license  and  annual  report  upon  a 
form  which  will  be  furnished  to  him 
upon  request  to  the  Area  Veterinarian  in 
Charge.  When  the  requirements  of 

§§  2.1,  2.2.  2.3.  and  2.6  have  been  met. 
the  license  will  be  issued  subject  to  the 
exceptions  in  |§  2.5.  2.10.  and  2.11. 

(b)  A  person  licensed  as  a  dealer  shall 
set  forth  in  his/her  license  application 
and  annual  report  the  dollar  amount  of 
business,  upon  which  the  license  fee  is 
based,  from  the  sale  of  animals,  directly 
or  through  an  auction  sale,  to  research 
facilities;  dealers;  exhibitors;  retail  pet 
stores;  and  persons  for  use  as  pets,  by 
the  licensee  during  the  preceding 
business  year  (calendar  or  fiscal)  and   i 
such  other  information  as  may  be  I 
required  thereon. 

(c)  A  licensed  dealer  who  operates  as 
a  broker  or  an  operator  of  an  auction 
sale  shall  set  forth  in  his/her  license 
application  and  annual  report  the  total 
gross  amount,  expressed  in  dollars, 
derived  from  commissions  or  fees 
charged  for  the  sale  of  animals  by  the 
licensee  to  research  facilities,  dealers, 
exhibitors,  retail  pet  stores,  and  persons, 
for  use  as  pets,  during  the  preceding 
business  year  (calendar  or  fiscal),  and 
such  other  information  as  may  be 
required  thereon. 

(d)  A  person  licensed  as  an  exhibitor 
shall  set  forth  in  his/her  license 
application  and  annual  report  the 
number  of  animals  which  are  owned,      1 
held,  or  exhibited  by  him  or  her, 
including  those  which  are  leased,  during 
the  previous  year  or  at  the  time  he  signs 
and  dates  the  report,  whichever  is 
greater.  ' 

(e)  The  licensee  shall  have  his/her 
attending  veterinarian  sign  a  statement 
on  the  annual  report  certifying  that  the 
attending  veterinarian  has  read  and 
understands  the  regulations  and 
standards  under  the  Animal  Welfare 
Act.  and  that  he/she  has  visited  the 
premises  and  has  carried  out  the 
responsibilities  as  indicated  in  the 
regulations  and  in  the  written  program 
of  adequate  veterinary  care. 

§  2.8    Notification  of  change  of  name, 
address,  control,  or  ownership  of  business. 

A  licensee  shall  promptly  notify  the 
Area  Veterinarian  in  Charge  by  certified 
mail  of  any  change  in  the  name,  address, 
management,  or  substantial  control  or 
ownership  of  his  business  or  operation, 
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or  by  any  additional  sites,  within  10 
days  after  such  change. 

§  2.9    Officers,  agents,  and  employees  of 
licensees  whose  Icenses  have  been 
suspended  or  revoked. 

Any  person  who  has  been  or  is  an 
officer,  agent,  or  employee  of  a  licensee 
whose  license  has  been  suspended  or 
revoked  and  who  was  responsible  for  or 
participated  in  the  violation  upon  which 
the  order  of  suspension  or  revocation 
was  based  will  not  be  licensed  within 
the  period  during  which  the  order  of 
suspension  or  revocation  is  in  effect. 

§  2.10    Licensees  whose  licenses  have 
been  suspended  or  revoked. 

(a)  Any  person  whose  license  has 
been  suspended  for  any  reason  shall  not 
be  licensed  in  his/her  own  name  or  in 
any  other  manner  within  the  period 
during  which  the  order  of  suspension  is 
in  effect.  No  partnership,  firm, 
corporation,  or  other  legal  entity  in 
which  any  such  person  has  a  substantial 
interest,  financial  or  otherwise,  will  be 
licensed  during  such  period. 

(b)  Any  person  whose  license  has 
been  revoked  shall  not  be  eligible  to 
apply  for  a  license  in  his/her  own  name 
or  in  any  other  manner  nor  will  any 
partnership,  firm,  corporation,  or  other 
legal  entity  in  which  any  such  person 
has  a  substantial  interest,  financial  or 
otherwise,  be  eligible  to  apply  for  a 
license. 

(c)  Any  person  whose  license  has 
been  suspended  or  revoked  shall  not 
buy,  sell,  transport,  exhibit,  or  deliver 
for  transportation,  any  animal  during 
such  period  of  suspension  or  revocation. 

§  2.1 1    Denial  of  license. 

(a)  A  license  will  not  be  issued  to  any 
applicant  who: 

(1)  Has  not  complied  with  the 
requirements  of  §§  2.1.  2.2,  or  2.3,  or  has 
not  paid  the  fees  indicated  in  §  2.6; 

(2)  Is  not  in  compliance  with  any  of 
the  regulations  or  standards  in  this 
subchapter; 

(3)  Has  had  a  license  suspended  or 
revoked  as  set  forth  in  §  2.10; 

(4)  HdS  been  fined,  sentenced  to  jail, 
or  pled  nolo  contendere  (no  contest) 
under  State  or  local  cruelty  to  animal 
laws  within  1  year  of  application; 

(5)  Has  made  any  false  or  fraudulent 
statements,  or  provided  any  false  or 
fraudulent  records  to  the  Department;  or 

(6)  Has  interfered  with,  threatened, 
abused  (including  verbal  abuse),  or 
harassed  any  Veterinary  Services 
inspector  in  the  course  of  carrying  out 
his/her  duties. 

(b)  An  applicant  whose  license 
application  has  been  denied  may 
request  a  hearing  in  accordance  with  the 
applicable  rules  of  practice  for  the 


purpose  of  showing  why  the  application 
for  license  should  not  be  denied.  Such 
license  denial  shall  remain  in  effect  until 
the  final  legal  decision  has  been 
rendered.  Should  the  license  denial  be 
upheld,  the  applicant  may  again  apply 
for  a  license  1  year  from  the  date  of  the 
final  order  denying  the  applicatioa  or  if 
his/her  license  has  been  suspended, 
after  the  end  of  the  suspension  period, 
(c)  No  partnership,  firm,  corporation, 
or  other  legal  entity  in  which  a  person 
whose  license  has  been  suspended  or 
denied,  has  a  substantial  interest, 
financial  or  otherwise,  will  be  licensed 
within  1  year  of  such  license  denial  or 
until  the  license  suspension  period  has 
been  completed. 

Subpart  B— Registration 

§  2.25    Requirements  and  procedure*. 

(a)  Each  research  facility,  carrier,  and 
intermediate  handler  and  each  exhibitor 
not  required  to  be  licensed  under  section 
3  of  the  Act  and  the  regulations  of  this 
subchapter,  shall  register  with  the 
Secretary  by  completing  and  filing  a 
properly  executed  form  which  will  be 
furnished,  upon  request,  by  the  Area 
Veterinarian  in  Charge.  Such 
registration  form  shall  be  filed  with  the 
Area  Veterinarian  in  Charge  for  the 
State  in  which  the  registrant  has  his 
principal  place  of  business,  and  shall  be 
updated  every  3  years  by  the  completion 
and  filing  of  a  new  registration  form 
which  will  be  provided  by  the  Area 
Veterinarian  in  Charge.  Where  a  school 
or  department  of  ?  university  or  college 
uses  or  intends  to  use  animals  for 
research,  tests,  experiments,  or  teaching, 
the  university  or  college  rather  than  the 
school  or  department  will  be  considered 
the  research  facility  and  will  be  required 
to  register  with  the  Secretary.  An  official 
who  has  the  legal  authority  to  bind  the 
parent  organization  shall  sign  the 
registration  form. 

(b)  In  any  situation  in  which  a  school 
or  department  of  a  university  or  college 
is  a  separate  legal  entity  and  its 
operations  and  administration  are 
independent  of  those  of  the  university  or 
college,  upon  proper  showing  thereof  to 
the  Secretary,  the  school  or  department 
will  be  registered  rather  than  the 
university  or  college. 

(c)  A  subsidiary  of  a  business 
corporation,  rather  than  the  parent 
corporation,  will  be  registered  as  a 
research  facility  or  exhibitor  unless  the 
subsidiary  is  under  such  direct  control 
of  the  parent  corporation  that  to 
effectuate  the  purposes  of  the  Act.  the 
Secretary  determines  that  it  is  necessary 
that  the  parent  corporation  be 
registered. 


§  2.26    Acknowledgment  of  regulations 
and  standards. 

A  copy  of  the  regulations  and 
standards  in  this  Subchapter  will  be 
supplied  with  each  registration  form. 
The  registrant  shall  acknowledge  receipt 
of  such  regulations  and  standards  and 
agree  to  comply  with  them  by  signing  a 
form  provided  for  such  purpose  by 
Veterinary  Services.  Such  form  shall  be 
filed  with  the  Area  Veterinarian  in 
Charge. 

§  2.27    Notification  of  change  of  operation. 

(a)  A  registrant  shall  notify  the  Area 
Veterinarian  in  Charge  by  certified  mail 
of  any  change  in  the  name  or  address,  or 
any  change  in  the  operations  or 
business,  which  would  affect  its  status 
as  a  research  facility,  exhibitor,  carrier, 
or  intermediate  handler,  within  10  days 
after  making  such  change. 

(b)(1)  A  registrant  which  has  not  used, 
handled,  or  transported  animals  for  a 
period  of  at  least  2  years  may  be  placed 
in  an  inactive  status  by  making  a 
written  request  to  the  Area  Veterinarian 
in  Charge.  A  registrant  shall  file  an 
annual  report  of  its  status  (active  or 
inactive).  A  registrant  shall  notify  the 
Area  Veterinarian  in  Charge  in  writing 
at  least  10  days  before  using,  handling, 
or  transporting  animals  again  after  being 
in  an  inactive  status. 

(2)  A  registrant  which  goes  out  of 
business  or  which  ceases  to  function  as 
a  research  facility,  carrier,  intermediate 
handler,  or  exhibitor,  or  which  changes 
its  method  of  operation  so  that  it  no 
longer  uses,  handles,  or  transports 
animals,  and  which  does  not  plan  to  use. 
handle,  or  transport  animals  again  at 
any  time  in  the  future,  may  have  its 
registration  canceled  by  making  a 
written  request  to  the  Area  Veterinarian 
in  Charge.  Such  facility  is  responsible 
for  reregistering  and  demonstrating  its 
compliance  with  the  Act  and  regulations 
should  it  start  using,  handling,  or 
transporting  animals  at  any  time  after 
such  registration  is  canceled. 

§  2.28    Annual  report  of  research  facilities. 

(a)  The  reporting  facility  shall  be  that 
segment  of  the  research  facility,  or  that 
department,  agency,  or  instrumentality 
of  the  United  States,  that  uses  or  intends 
to  use  live  animals  in  research,  tests, 
experiments,  or  for  teaching.  Each 
reporting  facility  shall  submit  an  annual 
report  to  the  Area  Veterinarian  in 
Charge  for  the  State  where  the  facility  is 
located  on  or  before  December  1  of  each 
calendar  year.  The  report  shall  be 
signed  by  the  attending  veterinarian,  the 
Institutional  Animal  Care  and  Use 
Committee  Chairman,  and  the  Chief 
Executive  Officer  of  the  facility,  and 
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shall  cover  the  previous  Federal  fiscal 
year  of  October  1  through  September  30. 
(b)  Such  report  shall: 

(1)  Show  that  professionally 
acceptable  standards  governing  the 
care,  treatment,  and  use  of  animals, 
including  appropriate  use  of  anesthetic, 
analgesic,  and  tranquilizing  drugs, 
during  pre-  and  post-surgical  care,  and 
during  actual  research,  teaching,  testing, 
surgery,  or  experimentation  were 
followed  by  the  research  facility; 

(2)  Assure  that  the  principal 
investigator  has  considered  alternatives 
to  painful  procedures; 

(3)  Assure  that  the  facility  is  adhering 
to  the  standards  and  regulations  under 
the  Animal  Welfare  Act.  An  explanation 
for  any  deviation  from  the  standards 
and  regulations  shall  be  attached  to  the 
report; 

(4)  State  the  location  of  the  facility  or 
facilities  where  animals  were  housed  or 
used  in  actual  research,  testing, 
teaching,  or  experimentation; 

(5)  State  the  common  names  and  the 
numbers  of  animals  upon  which 
teaching,  research,  experiments,  or  tests 
were  conducted  involving  no  pain, 
distress,  or  use  of  pain-relieving  drugs. 
Routine  procedures  (e.g.,  injections, 
tattooing,  blood  sampling]  should  be 
reported  with  this  group; 

(6)  State  the  common  names  and  the 
numbers  of  animals  upon  which 
experiments,  teaching,  research,  surgery. 
or  tests  were  conducted  involving 
accompanying  pain  or  distress  to  the 
animals  and  for  which  appropriate 
anesthetic,  analgesic,  or  tranquilizing 
drugs  were  used; 

(7)  State  the  common  names  and  the 
numbers  of  animals  upon  which 
teaching,  experiments,  research,  surgery, 
or  tests  were  conducted  involving 
accompanying  pain  or  distress  to  the 
animals  and  for  which  the  use  of 
appropriate  anesthetic,  analgesic,  or 
tranquilizing  drugs  would  adversely 
affect  the  procedures,  results,  or 
interpretation  of  the  teaching,  research, 
experiments,  surgery,  or  tests.  A 
detailed  statement  on  the  procedures 
producing  pain  or  distress  in  these 
animals  and  explaining  the  reasons  such 
drugs  were  not  used  shall  be  attached  to 
the  annual  report; 

(8)  State  the  common  names  and  the 
numbers  of  animals  being  bred, 
conditioned  or  held  for  use.  teaching, 
testing,  experiments,  research,  or 
surgery  but  not  yet  used  for  such 
purposes;  and 

(9)  Include  a  statement  by  the  Chief 
Executive  Officer  of  the  facility  that  the 
attending  veterinarian  and  the 
Institutional  Animal  Care  and  Use 
Committee  have  the  authority  to  enter 
any  animal  area,  at  any  reasonable  time. 


in  order  to  carry  out  their 

responsibilities  as  set  forth  under 

§§  2.35  and  2.40;  and  that  the  Committee 

has  satisfactorily  carried  out  its 

responsibilities;  and  that  the  facility 

complies  with  the  Act.  regulations,  and 

standards. 

(c)  Such  annual  report  shall  be 
certified  by  the  attending  veterinarian  of 
the  research  facility  and  by  the 
Institutional  Animal  Care  and  Use 
Committee  Chairman  as  indicated  in 
§§  2.35(g)  and  2.40(e)(2)(iii).  This  report 
will  also  indicate  whether  the 
nonaff^iated  member  concurs  or  does 
not  concur  with  the  report. 

Subpart  C— institutional  Animal  Care 
and  Use  Committee  and  Other 
Requirements  for  Research  Facilities 

§  2.30    Additional  requirements  for 
research  facilities. 

(a)  Each  research  facility  using  or 
holding  animals  for  research,  testing,  or 
teaching  shall  ensure: 

(1)  iTiat  animal  pain  and  distress  are 
minimized; 

(2)  Tliat  adequate  veterinary  care 
including  the  appropriate  use  of 
anesthetics,  analgesics,  tranquilizing 
drugs,  or  euthanasia,  are  provided  for  at 
all  times;  and 

(3)  That  animals  are  housed  and  cared 
for  according  to  this  subchapter  and  that 
any  deviations  are  fully  explained  and 
approved  by  the  Committee. 

(b)  Each  research  facility  shall 
establish  and  maintain  an  Institutional 
Animal  Care  and  Use  Committee 
(Committee). 

(c)  Each  research  facility  shall  provide 
the  Committee  and  the  attending 
veterinarian  with  the  authority  to  enter 
all  anitial  areas  at  any  reasonable  time 
in  order  to  carry  out  their 
responsibilities. 

(d)  Each  research  facility  shall  require 
that  all  research  protocols  falling  under 
Categories  3  and  4  of  S  2.35(b)(3](ii) 
which  use  Hve  warmblooded  animals 
must  be  approved  by  the  Committee, 
including  the  attending  veterinarian, 
prior  to  the  start  of  any  such  research, 
testing,  or  teaching;  that  the  principal 
investigator  shall  consider  alternatives 
to  any  procedure  likely  to  produce  pain 
or  distress  in  an  experimental  animal; 
and  that  the  principal  investigator  will 
document  such  considerations  in  a 
written  statement  to  the  Committee  as 
required  by  §  2.35. 

(e)  Bach  research  facility,  in  any 
practice  which  might  reasonably  be 
expected  to  cause  pain  to  an  animal, 
shall  establish  a  written  policy: 

(1)  ^suring  that  the  attending 
veterinarian  is  consulted  in  the  planning 


of  such  procedures  and  during  the 
procedure; 

(2)  Providing  for  the  proper  use  of 
anesthetics,  analgesics,  and 
tranquilizers  in  accordance  with  the 
directions  of  the  attending  veterinarian 
and  the  accepted  or  common  veterinary 
usage  of  such  drugs; 

(3)  Ensuring  that  all  pre-surgical, 
surgical,  and  post-surgical  care  by 
laboratory  workers  is  in  accordance        i 
with  established  veterinary  medical  and 
nursing  procedures,  and  that  such  care, 
surgical  rooms,  and  qualifications  of 
surgical  personnel  have  been  evaluated 
and  approved  by  the  attending 
veterinarian; 

(4)  Prohibiting  the  use  of  paralytic 
drugs  without  anesthesia. 

(f)  The  research  facility  shall  establish 
procedures  which  assure  that  no  animal 
is  used  in  more  than  one  major 
operative  experiment  from  which  it  is 
allowed  to  recover  except  as  provided 
in  §  2.35. 

(g)  Exceptions  to  the  requirements  of 
paragraphs  (e)  and  (f)  of  this  section 
may  be  made  only  when  specified  by 
the  research  protocol  and  approved  by 
the  Committee.  The  withholding  of 
anesthetics,  analgesics,  tranquilizers,  or 
euthanasia  shall  be  done  only  when 
scientifically  necessary  and  shall 
continue  only  for  the  necessary  period 
of  time.  Exceptions  to  any  of  the 
requirements  of  paragraphs  (e)  and  (f)  of 
this  section  shall  be  detailed  and 
explained  by  the  principal  investigator 
in  a  written  report  filed  with  the 
Committee,  A  copy  of  such  report 
approved  by  the  Committee  shall  be 
attached  to  the  facility's  annual  report 
to  the  Department. 

§  2.35    Institutional  Animal  Care  and  Use 
Committee. 

(a)  Membership.  (1)  Each  research 
facility  shall  establish  and  maintain  an 
Institutional  Care  and  Use  Committee; 

(2)  The  members  of  each  Committee 
shall  be  appointed  by  the  Chief 
Executive  Officer  of  the  research 
facility;     j 

(3)  The  Committee  shall  be  composed 
of  a  chairman  and  at  least  two 
additional  members; 

(4)  Committee  members  shall  possess 
sufficient  ability  to  assess  animal  care, 
treatment,  and  practices  in  experimental 
research  as  determined  by  the  needs  of 
the  research  facility. 

(5)  Of  the  members  of  the  Committee: 
(i)  At  least  one  shall  be  a  Doctor  of 
Veterinary  Medicine  who  is  the 
attending  veterinarian  for  the  research 
facility  and  who  is  accredited  by  the 
U.S.  Department  of  Agriculture  in 
accordance  with  regulations  issued  by 
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the  Secretary  under  the  Animal  Welfare 
Act; 

(ii)  At  least  one  shall  not  be  affiliated 
in  any  way  with  such  facility  other  than 
as  a  member  of  the  Committee  and  shall 
not  be  a  member  of  the  immediate 
family  of  a  person  who  is  affihated  with 
such  facility.  The  Secretary  intends  that 
such  person  will  provide  representation 
for  general  community  interests  in  the 
proper  care  and  treatment  of  animals; 

(6)  If  the  Committee  consists  of  more 
than  three  members,  not  more  than  three 
members  shall  be  from  the  same 
administrative  unit  of  such  facility; 

[7]  The  research  facility  shall 
maintain  an  up-to-date  list  of  Committee 
members  and  shall  indicate  for  each 
member  his/her  name,  degrees,  position, 
qualifications,  address,  and  telephone 
number.  A  copy  of  the  current  list  of 
Committee  members  shall  be 
maintained  by  the  attending 
veterinarian  for  the  facility  and  shall  be 
made  available  for  inspection  by  APHIS 
officials. 

(b)  Duties  and  responsibilities — (1) 
Inspections,  (i)  The  Committee  shall 
inspect  at  least  twice  a  year,  no  more 
than  6  months  apart,  all  animal  study 
areas  and  animal  facilities  of  the 
research  facility  and  shall  review  as 
part  of  the  inspection: 

(A)  All  practices  and  procedures 
involving  pain  to  animals,  and 

(B)  The  condition  of  all  animals,  in 
order  to  ensure  compliance  with  the 
provisions  of  the  Act  and  to  minimize 
pain  and  distress  to  the  animals. 

(ii)  The  Committee  shall  use  Title  9. 
Chapter  1,  Subchapter  A — Animal 
Welfare,  as  a  basis  of  its  inspection  of 
animal  areas  and  facilities. 

(iii)  Exceptions  to  the  requirement  of 
inspection  of  animal  study  areas  may  be 
made  by  the  Secretary  if  the  animals  are 
studied  in  their  natural  environment  and 
the  study  area  prohibits  easy  access. 
Requests  for  such  exemption  shall  be 
addressed  to  the  Deputy  Administrator, 
APHIS.  Room  756,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  and  shall  clearly 
set  forth  tiie  reasons  why  such 
inspections  cannot  be  made. 

(2)  Reports,  (i)  After  each  inspection  is 
completed,  the  Committee  shall  file  an 
inspection  certification  report  at  a 
central  location  at  the  research  facility. 
Such  reports  shall  be  available  to 
APHIS  officials  and  to  officials  of 
funding  Federal  agencies  for  inspection 
and  copying.  Such  reports  shall  contain 
at  least  the  following: 

(A)  The  date  the  inspection  was  made; 

(B)  The  signature  of  a  majority  of  the 
Committee  members  and  any  minority 
views  of  the  Committee; 

(C)  Reports  of: 


(J)  Any  violations  of  the  regulations, 
standards,  or  assurances  required  by  the 
Secretary,  including  any  deficient 
conditions  of  animal  care  or  treatment 
and  any  findings  and  recommendations 
of  the  Committee; 

(2)  Any  deviations  of  research 
practices  from  the  originally  approved 
proposals  (protocols)  that  adversely 
affect  animal  welfare; 

(5)  Any  notification  to  the  facility 
regarding  such  conditions,  deviations,  or 
deficiencies; 

[4]  Any  corrections  made  by  the 
facility;  and 

(5)  Any  other  information  peitinent  to 
the  activities  of  the  Committee  and  the 
status  or  condition  of  the  animal 
facilities;  and 

(D)  An  assurance  statement  by  the 
Committee  that  its  members  have 
reviewed  all  painful  procedures  using 
animals  and  that  such  procedures:  (1) 
Are  in  accordance  with  the  research 
protocols,  procedures,  and  practices 
approved  by  the  Committee,  (2)  are  in 
accordance  with  any  changes  or  special 
procedures  approved  by  the  Committee, 
or  (3)  are  not  in  accordance  with  the 
approved  protocols,  procedures,  or 
practices,  and  that  the  investigator(s) 
has  been  instructed  to  cease  such 
methods  and  procedures  immediately 
and  to  comply  with  the  protocols, 
procedures,  and  practices  approved  by 
the  Committee. 

(ii)  The  Committee:  (A)  Shall  notify 
the  administrative  representative  of  the 
research  facility  of  any  deficiencies  in 
complying  with  the  Act,  regulations,  or 
standards  found  on  inspection.  If.  30 
days  after  notification  and  opportunity 
for  correction,  such  deficiencies  remain 
uncorrected,  the  Committee  shall  notify 
the  Deputy  Administrator  and  any 
funding  Federal  agency  of  such 
deficiencies  in  writing  and  shall  provide 
a  copy  of  its  report  and  notification  to 
the  administrative  representative  of  the 
facility;  and 

(B)  Shall  provide  a  copy  of  any  report 
showing  deficiencies  in  complying  with 
the  regulations  or  standards  to  the 
Veterinary  Services  inspector(s)  and 
any  funding  Federal  agency  of  the 
project  with  respect  to  which 
uncorrected  deficiencies  occurred. 

(iii)  The  Committee  shall  establish  a 
reporting  procedure  whereby  laboratory 
or  research  facility  personnel  or 
employees  can  report  violations  of  any 
regulation  or  standard  established  under 
the  Act  including  problems,  deviations, 
or  deficiencies  with  animal  housing, 
care,  or  use.  The  Committee  shall  review 
and.  if  warranted,  investigate  any  such 
reports,  in  addition  to  the  biyearly 
inspections,  and  shall  prepare  and  file  a 
report  at  the  central  location  specified  in 


paragraph  (b)(2)(i)  of  this  section, 
indicating  the  nature  of  the  problem  or 
complaint;  the  Committee's  findings:  and 
any  corrective  actions  taken.  No  facility 
employee.  Committee  member,  or 
laboratory  personnel  shall  be 
discriminated  against  or  be  subject  to 
any  reprisal  for  reporting  violations  of 
any  regulation  or  standard  under  the 
Act. 

(iv)  Any  reports  required  by  this 
section  shall  remain  on  file  for  at  least  3 
years  at  the  research  facility  and  shall 
be  available  for  inspection  and  review 
by  APHIS  inspectors  and  any  fimding 
Federal  agency. 

(3)  Reviews,  (i)  Upon  the  request  of 
the  Deputy  Administrator,  the 
Committee  shall  make  available  for 
review  to  assure  compliance  with  the 
provisions  of  the  Act  all  research 
protocols  involving  animals  and  all 
assurance  statements  required  by  the 
U.S.  Public  Health  Service  (PHS)  or  any 
other  funding  Federal  agency.  The 
USDA  inspectors  shall  maintain  the 
confidentiality  of  such  information. 

(ii)  No  research,  testing,  or  teaching 
involving  protocols  falling  under 
Categories  3  and  4  in  this  paragraph 
performed  by  a  facility's  personnel  at 
any  location  shall  commence  prior  to 
approval  by  the  Committee.  FMor  to 
granting  approval,  the  Committee  shall 
ensure  that  protocols  in  any  of  the 
categories  listed  below  contain 
provisions  for  acceptable  and  proper 
animal  care,  treatment,  practices, 
methods,  and  use  of  pain-relieving 
drugs. 

Categor(es  of  Animal  Use  in  Research  and 
Teaching 


Category 

Example* 

Category  1 

The  use  o(  aiwnats  in 

1.  Holding  animals  tor  use  m 

Machng,  lestmg.  or 

rawareti  or  teaching. 

Z.  Simpta  procedures  such  aa 

procaduret  that  mmW 

Iniacnons.     bkxxl     lampimg. 

ba  expected  to  produce 

and  tattoomg 

Irttle  or  no  pan  or 

3.  Phy»cal  exammatiorw. 

dMran. 

4.  Standard,  approved  methods 

of  authanaaia. 

5.  Simple,  group  tMhawxH  ob- 

servanona. 

ammals  wtvcn  do  not  regain 

Category  2 

The  uae  o(  anmali  in 

1.  Expoaura  of  Wood  vessels  or 

procedurae  that  nvotvc 

implantalion  o»  chronic  cath- 

minor pam  or  distfeaa 

eter*. 

0)  short  durafioa 

dures  that  nvolv*  ahon  term 

laslfamL 

3.    Food/ water    deprrwaoon    tor 

short  periods 

4.    Noxious   stimuli   kom   wh)ch 

•scape  is  poasiWe 

5.  Surgnal  procedure*  that  may 

result  tn  some  mnor  poel-sw- 

gery  pair  or  disffesa. 

6.   Dwgnosac  procedures  such 

•a  laparoecopy  or  naaiSe  b>- 

opaiaa. 
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UATEGOflieS  Of  A*«MAL  USE  IN  R€Se*RCH  AND 

T€ACHiNG — Conttnued 


CaMgory 


Cotagory  3 
The  use  ol  arwnals  m 
#foeedMres  Itial  nvotve 
signrficant  tMt 
unavwdaMa  pnn  or 
itoH 


Catagcxy  4 
The  uea  ot  animals  in 
pn)cadt««a  that  nvotve 
the  inflaaing  ot  severe 
paw  or  (tetrees  or 
Ovotoc.  Mvelieved  pam 
or  tjtfa.  or  death 


Bxamptes 


1  DeHtieraM  induction  ot  behav- 
ioral sireu.  low  at  WffH.  or 
SKTXtar  ttetalilalion  to  last  rts 
effect- 

2:  Iklaier  SLrgical  prooediires 
such  as  ttte  invasKm  and  ex- 
posure of  body  cavities,  ortho- 
pedics, or  maior  denlat  iiorK 
and  those  tt>at  reeutt  m  aignilv 
cant    posl-operative    pam    or 


3.  Inductno  of  an  anatomc  or 
physiological  delic*  thai  wUI 
result  m  pam  or  distress- 

4.  Application  of  nomoue  sttmuli 
Jrom  wtiicfi  escape  a  impossi- 
ble or  prolonged  penods  Of 
(tiysical  resnamt 

5  Oepmation  studies. 

6.  Induction  of  aggressive  or 
setf-rTHJtitattfig  berwvKX. 

7.  Procedures  that  ptoduoe  pan 
or  distress  m  mihich  anestt>et- 
«cs  are  rxjl  used,  such  as  tox- 
icity studies,  radiation  aick- 
nees.  certain  infections,  and 
stress  or  shock  research 

8.  Irttkction  of  mnor  bums  or 
trauma. 


1  Infection  of  severe  bums  or 
trauma  without  anestfietics- 

2  Attempts  to  induce  psychotic- 
like  behavior. 

3.  Killing  by  mtumane  meara. 

4.  tnescapaMe  severe  stress, 
tamiinal  Mraes.  or  kyig-lsrm 
or  permanent  physical  re- 
straints. 

5.  Performing  any  inaior  surgical 
procedure  withetit  anesthetics. 


(iii)  The  Committee  shall  approve 
Such  prolocols  only  when  animal  pain, 
distress,  and  functional  or  sensory 
impairment  are  minimized;  all  survival 
surgery  is  performed  using  aseptic 
procedures:  adequate  veterinary  care  is 
planned  for  and  provided;  multiple  use 
of  such  ammaK«j  is  ftretified  for  the 
purpose  of  conserving  an  endangered 
species  or  marine  mammals  or  as  an 
essential  related  component  of  a 
particular  project  or  protocol;  and  the 
appropriate  use  of  anesthetics, 
analgesics,  tranquilizing  drugs,  or 
euthanasia,  when  necessary,  and  that 
the  use  of  such  drugs  is  in  accordance 
with  established  or  accepted  veterinary 
medical  procedures  and  usage.  The  use 
of  such  drugs  shall  be  in  accordance 
with  the  instructions  of  the  attending 
veterinarian. 

(iv)  The  Committee  shall  ensure  that 
pain  relieving  drugs  are  used  whenever 
an  animal  is  subjected  to  any  procedure 
that  would  reasonably  be  expected  to 
cause  pain  or  distress  in  a  human 
subject  were  that  procedure  applied  to  a 
human  being:  Provided,  however:  That 
the  use  of  pain  relieving  drugs  may  be 
minimized  t»r  exempted  if  fully 
explained  and  justified  in  the  research 
protocol  and  agreed  to  by  the 


Committee  and  the  attending 
veterinariim. 

(v)  The  Committee  •shafl  rec^uire 
written  assBranoe  from  ftie  principal 
invettigator  that: 

(A)  Alternative  procedures  have  been 
considwed  for  any  procedure  likely  to 
produce  pain  or  distress  in  an 
experimental  animal  and  that  no  other 
procedures  are  snitaMe; 

(B)  The  experiment  does  not 
unnecessarily  duplicate  previous 
experiments.  The  assurance  is  to 
indicate  what  information  sources  were 
consulted,  what  other  procedures  were 
con^dered,  and  what  techniques  will  be 
used  to  minimize  pain  and  discomfort  to 
the  animals; 

(vy  The  Committee  shall  in  any 
practice  which  could  be  expected  to 
cause  pain  to  animals: 

(A3  Require  that  the  principal 
investigator  consult  with  the  attending 
veterinarian  in  the  planning  of  such 
procedure  and  during  the  procedure; 

(B)  Require  that  the  principal 
investigator  provide  for  the  use  of 
tranquilizers,  analgesics,  and 
anesthetics  in  accordance  with  the 
attending  veterinarian's 
recommendations  and  established  or 
accepted  veterinary  procedures, 
including  the  training  of  laboratory 
personnel  to  properly  carry  out  these 
procedures  so  as  to  miniauze  pain  and 
distiiess; 

(Q)  Require  that  pre-sargical  and  post- 
surgical care  be  provided  by  laboratory 
workers,  in  accordance  with  the 
instructions  of  the  attending 
veterinarian,  and  in  accordance  with 
established  veterinary  medical  and 
nursing  procedures: 

(D]  Require  that  all  aseptic  survival 
surgeries  be  conducted  only  in  facilities 
inteaded  for  that  purpose,  that  such 
facilities  be  operated  and  maintained 
under  aseptic  conditions,  and  that  any 
surgery  be  performed  or  directly 
supervised  by  trained,  experienced 
personnel; 

(B)  Prohibit  the  use  of  paralytic  drugs 
wi^ut  anesthesia;  and 

(F|)  Prohibit  the  withholding  of 
trankquilizers,  anesthesia,  analgesia,  or 
euthanasia  except  when  scientifically 
necessary  and  approved  by  the 
Committee  and  the  attending 
vetarinarian.  When  the  withholding  of 
such  drugs  are  approved,  rt  shall 
continue  for  only  the  shortest  necessary 
period  of  time. 

(vii)  The  Committee  shall  assure  that 
no  animal  is  used  in  more  than  one 
major  operative  experiment  from  which 
it  is  avowed  to  recover.  Provided, 
however  That  exceptions  may  be  made 
to  limiting  the  number  of  survival 


surgical  procedtn^s  on  an  animal  under 
the  following  circumstances: 

^A)  When  scientifically  necessary  and 
approved  by  the  Comntittee; 

(B)  When  required  by  other  surgical 
procedunes  or  related  by  protocol  and 
approved  by  the  Committee; 

(C)  When  re,Quired  to  reduce  or 
conserve  the  number  ufxuarine 
mammals  or  endangered  species  of 
animals  used  and  approved  by  the 
Committee; 

(D)  Wbeu  required  to  protect  the 
health  and  well-being  of  the  animal  as 
determined  by  the  attending 
veterinarian; 

(E)  When  the  procedure  is  a  routine, 
elective  veterinary  surgical  or  diagnostic 
procedure; 

(F)  in  other  special  circumstances  as 
determined  by  the  Secretary  on  an 
individual  basis.  Written  requests  and 
supporting  data  should  be  sent  to  the 
Deputy  Administrator,  USDA,  APHIS, 
VS,  6505  Belcrest  Road,  Federal 
Building.  Room  756,  Hyattsville,  MD 
20782. 

(G)  Coet  savings  alone  is  not  adequate 
reason  for  performing  multiple  survival 
surgical  procedures. 

(c)  Exoeptions.  Exceptions  to  | 
compliance  with  the  standards  and 
regulations  as  set  forth  under  Title  9 
CFR,  Chapter  1,  Subchapter  A — Animal 
Welfare,  shall  be  made  by  the 
Committee  only  when  such  areas  of 
noncompliance  are  necessary  for  the 
accomplishment  of  the  research  design, 
and  are  specified  in  the  research 
protocol,  and  are  explained  in  detail. 
The  principal  investigator  shall  file  a 
report  explaining  surfi  areas  of 
noncomplianoe  in  detail  with  the 
Committee.  A  copy  of  such  report  shall 
be  kept  on  file  by  the  facihty  and  shall 
be  available  for  inspection  by  USDA 
inspectors  or  officials  of  grantmg 
agencies. 

(d)  Exercise  for  dogs  and 
psychological  well-being  of  primates. 
The  Committee  shall  establish,  in 
consultation  with  the  attending 
veterinarian,  written  procedures  and 
systems  for  the  exercise  of  dogs  and  for 
the  psychological  well-being  of  primates 
in  accordance  with  the  regulations  and 
standards,  and  a  record  system 
indicating  that  such  a  procedure  or 
system  is  being  carried  out. 

(e)  Federal  research  facilities.  Each 
Federal  research  facility  shall  establish 
an  Institutional  Animal  Care  and  Use 
Committee  which  shall  have  the  same 
composition,  duties,  and  responsibilities 
required  of  nonfederal  research  factlilies 
by  this  section  with  the  following 
exceptions: 
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(1)  The  Committee  shall  report 
deficiencies  to  the  head  of  the  Federal 
agency  conducting  the  research  rather 
than  to  the  Animal  and  Plant  Health 
Inspection  Service: 

(2)  The  head  of  the  Federal  agency 
conducting  the  research  shall  be 
responsible  for  all  corrective  action  to 
be  taken  at  the  facility  and  for  the 
granting  of  all  exceptions  to  inspection 
protocol. 

(f)  Training.  (1)  Each  research  facility 
shall  provide  for  the  training  and 
continuing  education  of  scientists, 
research  technicians,  animal 
technicians,  and  other  personnel 
involved  with  animal  use,  care,  and 
treatment  at  the  facility. 

(2)  Such  training  shall  be  reviewed  by 
the  Committee  and  the  attending 
veterinarian  and  shall  be  made 
available  annually  or  as  appropriate  to 
the  individuals  and  their 
responsibilities. 

(3)  The  Committee  shall  review  the 
status  of  the  training  and  qualifications 
of  researchers  to  use  animals  at  least 
once  a  year,  and  shall  review  the  list  of 
research  personnel  and  shall  designate 
those  who  require  additional  training. 

(4)  This  training  shall  be  available  for 
review  by  Department  inspectors.  Such 
training  shall  include  instruction  in  at 
least  the  following  areas: 

(i)  Humane  methods  of  animal 
maintenance  and  experimentation  and 
animal  ethics: 

(ii)  Research  or  testing  methods  that 
minimize  or  eliminate  the  use  of  animals 
or  limit  animal  pain  or  distress; 

(iii)  Utilization  of  the  information 
service  at  the  National  Agricultural 
Library; 

(iv)  Methods  whereby  deficiencies  in 
animal  care  and  treatment  should  be 
reported; 

(v)  The  basic  needs  of  each  species  of 
animal; 

(vi)  Familiarization  with  the  intent  and 
requirements  of  the  Animal  Welfare 
Act; 

((vii)  How  to  handle  and  care  properly 
for  the  various  species  of  animals  used 
by  the  facility: 

(viii)  Proper  pre-surgical  and  post- 
surgical care  of  animals; 

(ix)  Proper  use  of  anesthetics, 
analgesics,  and  tranquilizers  in  the 
species  of  animals  used  by  the  facility, 
including  the  common  or  accepted  use  of 
such  drugs  in  those  species  for  which 
the  drug  is  not  licensed; 

(x)  Acceptable  aseptic  surgical 
methods  and  procedures; 

(xi)  Other  training,  techniques,  or 
procedures  the  Committee,  or  the 
Secretary,  may  feel  is  necessary. 

(g)  Annual  report  of  research  facility. 
The  Committee  Chairman  shall  sign  an 


assurance  statement  on  the  Annual 
Report  of  Research  Facility  (VS  Form 
18-23)  certifying— 

(1)  That  the  Committee  has  carried  out 
the  responsibilities  and  requirements  of 
this  section; 

(2)  That  the  facility  is  following  the 
standards  required  by  the  Animal 
Welfare  Act  governing  the  care, 
treatment,  and  use  of  animals  during 
actual  research  or  experimentation; 

(3)  That  it  has  required  a  detailed 
explanation  to  be  provided  by  the 
principal  investigator  when  drugs  are 
not  used  to  alleviate  pain  or  distress, 
and  that  all  such  explanations  are 
attached  to  the  Annual  Report  of 
Research  Facility,  and 

(4)  That  it  has  required  that  all  other 
exceptions  to  the  standards  have  been 
specified  by  the  protocols  and  approved 
by  the  Committee. 

Subpart  0— Attending  Veterinarian  and 
Adequate  Veterinary  Care 

§  2.40    Attending  veterinarian  and 
veterinary  care. 

(a)  Each  licensed  or  registered 
research  facility,  dealer,  or  exhibitor 
shall  have  an  attending  veterinarian 
who  is  accredited  by  the  U.S. 
Department  of  Agriculture  in 
accordance  with  regulations  issued  by 
the  Secretary  under  the  Animal  Welfare 
Act  and  who  shall  provide  adequate 
veterinary  care  to  their  animals  in 
compliance  with  this  section. 

(b)  The  attending  veterinarian  shall 
establish,  maintain,  and  supervise 
programs  of  disease  control  and 
prevention,  pest  and  parasite  control, 
pre-  and  post-procedural  care,  nutrition, 
euthanasia,  and  adequate  veterinary 
care  for  all  animals  on  the  premises  of 
the  dealer,  exhibitor,  or  research  facility. 
Such  programs  shall  include  the  proper 
and  appropriate  use  of  anesthetics, 
analgesics,  tranquilizers,  and  euthanasia 
when  indicated. 

(c)  A  written  program  of  adequate 
veterinary  care  between  the  dealer, 
exhibitor,  or  research  facility  and  the 
Doctor  of  Veterinary  Medicine  shall  be 
drawn  up  and  reviewed  on  a  yearly 
basis.  If  a  part-time  or  consulting 
veterinarian  is  utilized,  such  program 
shall  include  regularly  scheduled  visits 
appropriate  to  the  facility's  needs.  The 
facility  will  keep  a  copy  of  the  written 
program  on  file  at  the  facility  and  shall 
provide  a  copy  to  the  Area  Veterinarian 
in  Charge  each  year.  Such  written 
program  shall  include  at  least  the 
following: 

(1)  The  facility  name  and  address; 

(2)  The  veterinarian's  name  and 
address; 


(3)  How  the  programs  are  to  be 
established  and  reviewed: 

(4)  The  frequency  of  visits  to  be  made 
to  the  premises  by  the  veterinarian  to 
assure  adequate  veterinary  care  and 
supervision  of  required  programs; 

(5)  The  method  or  system  of 
euthanasia  to  be  utilized,  by  species, 
and  who  shall  be  authorized  to  perform 
it;  and 

(6)  The  dated  signature  of  the 
attending  veterinarian  and  of  a  legally 
responsible  official  of  the  research 
facility,  dealer,  or  exhibitor. 

(d)  Each  animal  shall  be  observed 
daily  by  the  dealer,  exhibitor, 
veterinarian,  the  animal  caretaker  in 
charge,  or  someone  under  their  direct 
supervision.  The  facility  shall  provide 
veterinary  care  or  humanely  dispose  of 
sick,  diseased,  injured,  lame,  or  blind 
animals  unless  such  action  is 
inconsistent  with  the  research  purposes 
for  which  such  animal  was  obtained  and 
is  being  held:  Provided,  however,  That 
this  provision  shall  not  affect 
compliance  with  any  State  or  local  law 
requiring  the  holding,  for  a  specified 
period,  of  animals  suspected  of  being 
diseased. 

(e)  Research  facilities.  (1)  The 
attending  veterinarian  of  each  research 
facility  shall  be  a  member  of  the 
Institutional  Animal  Care  and  Use 
Committee  and  shall  have  the  authority 
to  enter  all  animal  rooms,  sites, 
facihties,  and  animal  use  areas,  at  any 
time. 

(2)  In  addition  to  the  requirements  set 
forth  in  paragraphs  (a]  through  (d)  of 
this  section,  the  attending  veterinarian 
of  a  research  facility  shall: 

(i)  Provide  consultation  and  guidance 
to  principal  investigators  and  other 
laboratory  personnel  during  protocol 
planning  and  development,  and  during 
actual  research,  whenever  any 
procedure  is  likely  to  produce  pain  or 
distress  in  an  animal.  Such  consultation 
and  guidance  shall  include  at  least  the 
following  areas: 

(A)  The  proper  use  of  tranquilizers, 
analgesics,  anesthetics,  and  euthanasia 
according  to  the  accepted,  or  common 
veterinary  practice  procedures; 

(B)  Provision  for  adequate  pre-surgical 
and  post-surgical  care  by  laboratory 
workers  in  accordance  with  current 
established  veterinary  medical  and 
nursing  procedures; 

(C)  Agreement  to  the  withholding  of 
tranquilizers,  anesthesia,  analgesia,  or 
euthanasia  only  when  scientifically 
necessary  and  only  for  the  necessary 
period  of  time;  and 

(D)  Evaluation  and  approval  of  all 
animal  surgical  areas  and  qualifications 


u« 
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of  personnel  involved  with  auimal 
surgery. 

(ii)  Establish  a  recordkeeping  system 
and  standard  operating  procedure, 
which  indicates  and  assures  that  the 
proper  drugs  are  being  used  and  that 
proper  pre-surgical  aad  posl-surgical 
care  are  being  carried  out  on  a  daily 
basis; 

(iii)  Sign  an  assurance  statement  on 
the  Annual  Report  of  Research  Facility 
(VS  Form  18-23]  each  year  certifying — 

(AJThat  he/she  has  the  authority  to 
enter  all  animal  areas: 

(B)  That  he/she  has  carried  out  the 
reqtiirernents  of  this  section; 

(C)  That  he/she  has  read  and 
understands  the  refrdations  and 
standards  in  Parts  2  and  3. 

Subpart  E— ktenWication  of  Animate 

§  2.50    Time  and  method  of  identification, 
(a)  A  class  "A"  dealer  (breeder)  shall 
identify  all  live  dogs  and  cats  on  the 
premises  as  follows: 

(1)  When  the  class  A  dealer  sells  or 
otherwise  removes  live  dogs  or  cats 
from  the  premises  for  delivery  to  a 
research  facility  or  exhibitor  or  to 
another  dealer,  or  for  sale,  through  an 
auction  sale  or  to  any  person  for  use  as 
a  pet,  each  such  live  dog  or  cat  shall  be 
identified  by  an  official  tag  of  the  type 
described  in  §  2.51  affixed  to  the 
animal's  neck  by  means  of  a  collar  made 
of  material  generally  considered 
acceptable  to  pet  owners  as  a  means  of 
identifying  their  pet  dogs  or  cats,*  or 
shall  be  identified  by  a  distinctive  and 
legible  tattoo  marking  acceptable  to  and 
approved  by  the  Deputy  Administrator. 

(2)  Live  puppies  or  kittens,  less  than 
16  weeks  of  age,  shall  be  identified  by— 

(i)  An  official  tag  as  described  in 
§  2.51; 

(ii)  A  distinctive  and  legible  tattoo 
marking  approved  by  the  Deputy 
Administrator,  or 

(iii)  A  plastic-type  collar  acceptable  to 
the  Deputy  Administrator  which  has  the 
information  required  for  an  official  tag 
pursuant  to  §  2.51  legibly  placed 
thereon. 

(3)  All  other  live  dogs  or  cats  on  the 
premises  most  be  identified  in  the 
records  by  an  accurate  and  distinctive 
description,  or  by  a  distinctive  and 


'  In  gennnt.  well  fitted  collars  made  of  leather  or 
plastic  will  be  acoeptable  under  this  provision.  The 
uae  of  certain  types  of  chaun  preaently  used  by 
s»me  dealers  may  also  be  deemed  acuiptable.  A 
determination  of  the  acceptability  of  a  material 
proposed  for  osage  ss  collars  from  the  standpoint  of 
humane  coasideratiens  will  be  nade  by  Veterinary 
Services  on  an  ladrvidual  basis  in  consultation  with 
the  dealer  or  exhibitor  involved.  The  use  at 
materials  such  as  wire,  elastic,  or  sharp  metal  that 
migkt  readily  cause  disconrfort  or  injury  to  the  dogs 
or  uMs  IS  not  acceptable. 


legible  tattoo  marking,  or  by  an  official 
tag  pursuant  to  j  2.51. 

(b)  A  class  "B"  dealer  shaM  identify 
all  livedotgt  and  cats  under  his  control, 
OB  his  premises  as  follows: 

(1)  When  live  dogs  or  cats  are 
puurhased  or  otherwi«e  acquired.  d>ey 
shall  ba  iawnediaieiy  identified  by — 

(i)  Affixing  to  the  animal's  neck  an 
official  tag  as  ftet  forth  in  fi  2H  by 
means  ofa  collar  made  of  material 
generally  acceptable  to  pet  owners  as  a 
means  of  identifying  their  pet  dogs  or 
cats,'  or 

(ii)  Bjr  a  distinctive  and  legible  tattoo 
marking  approved  by  the  Deputy 
Administrator. 

(2)  If  any  live  dog  or  cat  is  already 
identified  by  an  official  tag  or  tattoo 
which  has  been  applied  by  another 
dealer  or  exhibitor,  the  dealer  or 
exhibitor  who  purchases  or  otherwise 
acquires  such  animal  may  maintain 
identificatixm  of  the  dog  or  cat  by  the 
previous  identification  number,  or  may 
replace  such  previous  tag  with  his  own 
official  tag  or  approved  tattoo.  In  either 
case,  the  class  B  dealer  or  daes  C 
exhibitor  shall  correctly  list  both  official 
tag  numbers  or  tattoos  in  his  records  of 
purchase  which  shall  be  maintained  in 
accordance  with  §§  2.75  and  2.77.  Any 
new  official  tag  or  tattoo  number  shall 
be  used  on  all  records  oif  the  subsequent 
sales  of  such  dog  or  cat 

(3)  Live  puppies  or  kittens,  less  than 
16  weeks  of  age.  shall  be  identified  by — 

(i)  An  official  tag  as  described  in 
§  2.51; 

(ii)  A  distinctive  and  legible  tattoo 
marking  approved  by  the  Deputy 
Adminfetrator,  or 

(iii)  A  plastic-type  collar  acceptable  to 
the  Deputy  Administrator  which  has  the 
information  required  for  an  official  tag 
pursuant  to  §  2.51  legibly  placed 
thereon. 

(4)  When  any  dealer  has  made  a 
reasonable  effort  to  affix  an  official  tag 
to  a  cat  as  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section,  and  has  been 
unable  to  do  so,  or  when  the  cat  exhibits 
serious  distress  from  the  attachment  of  a 
collar  and  tag,  the  dealer  shall  attach 
the  collar  and  tag  to  the  door  of  the 
primary  enclosure  containing  the  cat 
and  take  proper  measures  to  maintain 
the  ideetity  of  the  cat  in  relation  to  the 
tag.  Each  primary  enclosure  shall 
contain  no  more  than  one  weaned  cat 
without  an  affixed  collar  and  official 
tag,  unless  such  cats  are  identified  by  a 
distinctive  and  legible  tattoo  or  plastic- 
type  coilar  approved  by  the  Deputy 
Administrator. 

(c)  A  class  "C"  exhibitor  shall  identify 
all  live  dogs  and  cats  under  his  control 
or  on  his  premises,  purchased,  or 
otherwise  acquired: 


(1)  As  set  forth  in  (b)(1)  or  (b)(3)  of 
this  section,  or 

(2)  May  identify  each  dog  or  cat 
with — 

(i)  An  official  USOA  sequentially 
numbered  tag  kept  on  the  door  of  the 
animals  cage  or  run; 

(ii)  A  record  boo]^  containing  each 
animal's  number,  a  written  description 
of  the  animal,  the  data  required  by 
§  2.75(a),  and  a  clear  photograph  of  each 
animal;  and 

(iii)  A  second,  duplicate  tag  to 
accompany  each  dog  or  cat  whenever  it 
leaves  the  oompound  or  premises. 

(d)  Unweened  puppies  or  kittexts  need 
not  be  individually  identified  as 
required  by  paragraphs  (a)  aod  (fa)  of 
this  section  while  they  are  maintained 
as  a  litter  rath  their  dam  in  the  same    . 
primary  enclosure  provided  the  dam  has 
been  so  identified. 

(e)  (1)  All  live  dogs  or  cats  delivered 
for  transportation,  transported, 
purchased  ai  otherwise  acquired,  sold, 
or  disposed  of  by  a  research  facility, 
shall  be  identified  at  the  time  of  such 
delivery  for  transportation,  purchase, 
sale,  disposal  or  acquisition  by  the 
official  tag  or  tattoo  which  was  affixed 
to  the  animal  at  the  time  it  was  acquired 
by  the  research  facility,  as  required  by 
this  section,  or  by  a  tag,  tattoo,  or  collar, 
applied  to  the  live  dog  or  cat  by  the 
research  facility  and  which  iodividually 
identifies  such  dog  or  cat  by  description 
or  number.  Both  official  tag  or  tattoo 
numbers  shall  be  correctly  listed  in  the 
records  of  purchase,  acquisition, 
disposal,  or  sale  which  shall  be 
maintained  in  accordance  with  §  ZJ6.  ' 

(2)  All  live  dogs  or  cats  delivered  for 
transportation,  transported,  purchased, 
sold,  or  otherwise  acquired  or  disposed 
of  from  any  exempt  source,  shall  be 
identified  at  the  time  of  such  (delivery, 
purchase,  sale,  disposal,  or  acquisition, 
by  an  official  tag  or  tattoo  affixed  by  the 
research  facility  and  maintained  in  the 
records  in  accordance  with  §  2.76. 

(f)  (1)  All  animals,  except  dogs  and    , 
cats,  delivered  for  transportation, 
transported  purchased,  sold,  or 
otherwise  acquired  or  disposed  of,  by 
any  dealer  or  exhibitor  shall  be 
identified  by  the  dealer  or  exhibitor  at 
the  time  of  such  delivery  for 
transportation,  purchase,  sale, 
acquisition  or  disposal,  as  provided  for 
in  this  paragraph  and  records 
maintained  as  required  in  §§  2T5  and 
2.77. 

(2)  When  one  or  more  animals,  other 
than  dogs  or  cats,  are  confined  in  a 
container,  the  animal(s)  shall  be 
identified  by — 

(i)  A  labeS  attached  to  the  container 
which  shall  bear  a  description  of  the 
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animals  in  the  container,  including  (A) 
the  number  of  animals,  (B)  the  species  of 
the  animals.  (C)  any  distinctive  physical 
features  of  the  animals,  and  (D)  any 
identifying  marks,  tattoos,  or  tags 
attached  to  the  animals; 

(ii)  Marking  the  container  with  a 
painted  or  stenciled  number,  which 
number  shall  be  recorded  in  the  records 
of  the  dealer  or  exhibitor  together  with 
(A)  a  description  of  the  animal(s),  (B) 
the  species  of  the  animal(s),  and  (C)  any 
distinctive  physical  features  of  the 
animal(s]:  or 

(iii)  A  tag  or  tattoo  applied  to  each 
animal  in  the  container  by  the  dealer  or 
exhibitor  and  which  individually 
identifies  such  animal  by  description  or 
number. 

(3)  When  any  animal,  other  than  a  dog 
or  cat,  is  not  confined  in  a  container,  it 
shall  be  identified  on  a  record,  as 
required  by  §  2.75  which  shall 
accompany  the  animal  at  the  time  it  is 
delivered  for  transportation, 
transported,  purchased,  or  sold,  and 
shall  be  kept  and  maintained  by  the 
dealer  or  exhibitor  as  part  of  his 
records. 

§  2.51     Form  of  official  tag. 

(a)  The  official  tag  shall  be  made  of  a 
durable  alloy  such  as  brass,  bronze,  or 
steel  or  of  a  durable  plastic.  Aluminum 
of  a  durable  thickness  may  also  be  used. 
Such  tag  shall  be  one  of  the  following 
shapes: 

(1)  Circular  in  shape  and  not  less  than 
1  y^  inches  in  diameter,  or 

(2)  Oblong  and  fiat  in  shape,  not  less 
than  2  inches  by  %  inch  and  riveted  to 
an  acceptable  collar. 

(b)  Each  tag  shall  have  the  following 
information  embossed  or  stamped  on  it 
which  is  easily  readable — 

(1)  The  letters  "USDA"; 

(2]  Numbers  identifying  the  State  and 
dealer,  exhibitor,  or  research  facility  (i.e. 
39-AB);  and 

(3)  Numbers  identifying  the  animal 
(i.e.  82488). 

(c)  Such  tags  shall  be  serially 
numbered  and  there  shall  be  no 
duplication  of  numbers  by  any  one 
dealer,  exhibitor,  or  research  facility, 
within  a  consecutive  5-year  period. 

§  2.52    How  to  ot>taln  tags. 

Dealers,  exhibitors,  or  research 
facilities  may  obtain,  at  their  own 
expense,  ofTicial  tags  from  commercial 
tag  manufacturers.*  At  the  time  the 


'  A  list  of  the  commercial  manufacturers  who 
produce  such  lags  and  are  known  to  the  Department 
may  be  obtained  from  the  Area  Veterinarian  in 
Charge.  Any  manufacturer  who  desires  to  be 
included  in  cuch  a  list  should  notify  the  Deputy 
Administrator. 


dealer,  exhibitor,  or  research  facility  is 
issued  a  license  or  is  registered,  the 
Department  will  assign  identification 
letters  and  numbers  and  inform  them  of 
the  identification  letters  and  numbers  to 
be  used  on  the  official  tags. 

§2.53    Um  Of  tags. 

Official  tags  obtained  by  a  dealer, 
exhibitor,  or  research  facility,  shall  be 
applied  to  dogs  or  cats  in  the  manner  set 
forth  in  §  2.50  and  in  as  near 
consecutive  numerical  order  as  possible. 
No  tag  number  shall  be  used  to  identify 
more  than  one  animal.  No  number  shall 
be  repeated  within  a  consecutive  5-year 
period. 

§  2.54    Lost  tags. 

Each  research  facility,  dealer,  or 
exhibitor  shall  be  held  accountable  for 
all  official  tags  acquired.  In  the  event  an 
official  tag  is  lost  from  the  neck  of  a  dog 
or  cat  while  in  the  possession  of  a 
research  facility,  dealer,  or  exhibitor,  a 
diligent  effort  shall  be  made  to  locate 
and  reapply  such  tag  to  the  proper 
animal.  If  the  lost  tag  is  not  located,  the 
research  facility,  dealer,  or  exhibitor 
shall  affix  another  official  tag  to  the 
animal  In  the  manner  prescribed  in 
§  2.50.  and  make  a  notation  of  the  tag 
number  on  the  official  records. 

§  2.55    Removal  and  disposal  of  tags. 

(a)  When  a  dog  or  cat  wearing  or 
identified  by  an  official  tag  arrives  at  a 
research  facility,  the  facility  may 
continue  to  use  such  tag  to  identify  the 
dog  or  cat  or  the  research  facility  may 
replace  the  tag  as  indicated  in  §  2.50(e). 
All  tags  removed  by  a  research  facility 
shall  be  retained  and  disposed  of  as 
indicated  in  this  section. 

(b)  If  a  dealer,  exhibitor,  or  research 
facility  finds  it  necessary  to  euthanize  a 
live  dog  or  cat  to  which  is  affixed  or 
which  is  identified  by  an  official  tag,  or 
upon  the  death  of  such  dog  or  cat  from 
other  causes,  the  dealer,  exhibitor,  or 
research  facility  shall  remove  and  retain 
such  tag  for  the  required  period. 

(c)  All  official  tags  removed  and 
retained  by  a  dealer,  exhibitor,  or 
research  facility  shall  be  held  until 
called  for  by  a  Veterinary  Services 
representative  or  for  a  period  of  1  year. 

(d)  When  official  tags  are  removed 
from  animals  for  disposal  such  tags 
must  be  disposed  of  in  a  manner  to 
preclude  their  reuse  as  animal 
identification.  No  animal  identification 
number  shall  be  used  within  any 
consecutive  5-year  period  following  its 
previous  use. 


Subpart  F— Stolefi  Animals 


§  2.60    Prohibition  on  the  purchasa,  saia. 
use.  or  transportation  of  stolen  animals. 

Any  person  subject  to  the  Act  shall 
not  buy,  sell,  exhibit,  use  for  research, 
transport,  or  offer  for  transportation, 
any  stolen  animal. 

Subpart  G — Records 

§  2.75    Dealers  and  exNtiitors. 

(a)(1)  Every  dealer  and  exhibitor  shall 
make,  keep,  and  maintain  systems  of 
records  or  forms  which  fully  and 
correctly  disclose  the  following 
information  concerning  each  dog  or  cat 
purchased  or  otherwise  acquired, 
owned,  held,  or  otherwise  in  his 
possession  or  under  his  control,  or 
which  is  transported,  euthanized,  sold, 
or  otherwise  disposed  of  by  such  dealer 
or  exhibitor.  Such  records  shall  include 
any  offspring  born  of  any  animal  while 
in  his  possession  or  under  his  control: 

(i)  The  name  and  address  of  the 
person  from  whom  such  dog  or  cat  was 
purchased  or  otherwise  acquired 
whether  or  not  such  person  is  required 
to  be  licensed  or  registered  under  the 
Act; 

(ii)  The  USDA  license  or  registration 
number  of  such  person  if  licensed  or 
registered  under  the  Act; 

(iii)  The  vehicle  license  number  and 
State,  and  the  drivers  license  number 
and  State  of  such  person  if  they  are  not 
licensed  or  registered  under  the  Act; 

(iv)  The  name  and  address  of  the 
person  to  whom  such  dog  or  cat  was 
sold  or  otherwise  disposed  of  and  their 
Ucense  or  registration  number  if  licensed 
or  registered  under  the  Act; 

(v)  The  date  such  dog  or  cat  was 
acquired  or  disposed  of,  including  by 
euthanasia; 

(vi)  The  official  USDA  tag  number  or 
tattoo  assigned  to  such  dog  or  cat 
pursuant  to  §§  2.50  and  2.54; 

(vii)  A  description  of  each  dog  or  cat 
which  shall  include: 

(A)  The  species  and  breed  or  type; 

(B)  The  sex; 

(C)  Date  of  birth  (if  known)  or 
approximate  age; 

(D)  The  color  and  any  distinctive 
markings; 

(viii)  The  method  of  transportation 
including  the  name  of  the  initial 
commercial  carrier  or  intermediate 
handler  or  if  a  privately  owned 
conveyance  is  used  to  transport  the  dog 
or  cat,  the  name  of  the  owner  of  such 
privately  owned  conveyance. 

(ix)  The  date  and  method  of 
disposition  of  such  dog  or  cat,  eg.,  sale, 
death,  euthanasia,  or  donation. 
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(2)  Record  of  Dogs  and  Cats  on  Hand 
(VS  Form  1&-5)  and  Record  of 
Disposition  of  Dogs  and  Cats  (VS  Form 
18-6)  are  forms  which  may  be  used  by 
dealers  and  exhibitors  upon  which  to 
make,  keep,  and  maintain  the 
information  required  by  paragraph  (a)(1) 
of  this  section  concerning  dogs  and  cats 
except  as  provided  in  §  2.79. 

(3)  The  USDA  Interstate  and 
International  Certificate  of  Health 
Examination  for  Small  Animals  (VS 
Form  18-1)  may  be  used  by  dealers  and 
exhibitors  to  make,  keep,  and  maintain 
the  information  required  by  paragraph 
(a)(1)  of  this  section  and  §  2.79. 

(4)  One  copy  of  the  record  containing 
the  information  required  by  paragraph 
(a)(1)  of  this  section  shall  accompany 
each  shipment  of  any  dog  or  cat 
purchased  or  otherwise  acquired  by  a 
dealer  or  exhibitor.  One  copy  of  the 
record  containing  the  information 
required  by  paragraph  (a)(1)  of  this 
section  shall  accompany  each  shipment 
of  any  dog  or  cat  sold  or  otherwise 
disposed  of  by  a  dealer  or  exhibitor: 
Provided,  however:  That  information 
which  indicates  the  source  and  date  of 
acquisition  of  such  dog  or  cat  is  not 
required  to  appear  on  the  copy  of  the 
record  accompanying  the  shipment.  One 
copy  of  the  record  containing  the 
information  required  by  (a)(1)  of  this 
section  shall  be  retained  by  the  dealer 
or  exhibitor. 

(b)(1)  Every  dealer  and  exhibitor  shall 
make,  keep,  and  maintain  systems  of 
records  or  forms  which  fully  and 
correctly  disclose  the  following 
information  concerning  animals  other 
than  dogs  and  cats,  purchased  or 
otherwise  acquired,  owned,  held,  leased, 
or  otherwise  in  his  possession  or  under 
his  control,  including  any  offspring  bom 
of  such  animals  while  in  his  possession 
or  under  his  control,  transported,  or 
sold,  euthanized,  or  otherwise  disposed 
of: 

(i)  The  name  and  address  of  the 
person  from  whom  such  animals  were 
purchased  or  otherwise  acquired; 

(ii)  The  USDA  license  or  registration 
number  if  licensed  or  registered  under 
the  Act; 

(iii)  The  name  and  address  of  the 
person  to  whom  sold  or  otherwise 
disposed  of; 

(iv)  The  date  of  such  purchase, 
acquisition,  sale,  or  disposal  of  such 
animal(s); 

(v)  The  species  of  such  animal(s); 

(vi)  The  number  of  such  animals. 

(2)  Record  of  Animals  on  Hand  (other 
than  dogs  and  cats)  (VS  Form  18-19)  and 
Record  of  Acquisition,  Disposition,  or 
Transport  of  Animals  (other  than  dogs 
and  cats)  (VS  Form  18-20)  are  forms 
which  may  be  used  by  dealers  and 


exhibitors  upon  which  to  keep  and 
maintain  the  information  required  by 
paragraph  (b)(1)  hereof  concerning 
animals  other  than  dogs  and  cats  except 
as  provided  in  §  2.79. 

(3)  One  copy  of  the  record  containing 
the  information  required  by  paragraph 
(b)(1)  of  this  section  shall  accompany 
each  shipment  of  any  animal(s)  other 
than  a  dog  or  cat  purchased  or 
otherwise  acquired  by  a  dealer  or 
exhibitor.  One  copy  of  the  record 
containing  the  information  required  by 
paragraph  (b)(1)  of  this  section  shall 
accompany  each  shipment  of  any 
animal  other  than  a  dog  or  cat  sold  or 
otherwise  disposed  of  by  a  dealer  or 
exhibitor;  Provided,  however:  That 
information  which  indicates  the  source 
and  date  of  acquisition  of  any  animal 
other  then  a  dog  or  cat  is  not  required  to 
appear  on  the  copy  of  the  record 
accompanying  the  shipment.  One  copy 
of  the  record  containing  the  information 
required  by  paragraph  (b)(1)  of  this 
section  shall  be  retained  by  the  dealer 
or  exhibitor. 

§  2.76    Research  facilities. 

(a)  Every  research  facility  shall  make, 
keep,  and  maintain  systems  of  records 
or  forms  which  fully  and  correctly 
disclose  the  following  information 
concerning  each  live  dog  or  cat 
purchased  or  otherwise  acquired, 
owned,  held,  or  otherwise  in  their 
possession  or  under  their  control, 
transported,  euthanized,  sold,  or 
otherwise  disposed  of  by  such  research 
facility.  Such  records  shall  include  for 
any  offspring  bom  of  any  animal  while 
in  the  research  facility's  possession  or 
under  its  control: 

(1)  The  name  and  address  of  the 
person  from  whom  such  dog  or  cat  was 
purchased  or  otherwise  acquired 
whether  or  not  such  person  is  required 
to  be  licensed  or  registered  under  the 
Act; 

(2)  The  USDA  license  or  registration 
number  if  such  person  is  licensed  or 
registered  under  the  Act; 

(3)  The  vehicle  license  number  and 
State  and  the  driver's  license  number 
and  State  of  such  person  if  they  are  not 
licensed  or  registered  under  the  Act; 

(4)  The  date  of  acquisition  of  each  dog 
or  cat; 

(5)  Tie  official  USDA  tag  number  or 
tattoo  assigned  to  each  dog  or  cat 
pursuant  to  §§  2.50  and  2.54; 

(6)  A  description  of  each  dog  or  cat 
which  shall  include: 

(i)  The  species  and  breed  or  type  of 
animal; 

(ii)  The  sex; 

(iii)  The  date  of  birth  (if  known)  or 
approximate  age; 


(iv)  The  color  and  any  distinctive 
markings. 

(7)  Any  identification  number  or  mark 
assigned  to  each  dog  or  cat  by  such 
research  facility. 

(b)  In  addition  to  the  information 
required  to  be  kept  and  maintained  by 
every  research  facility  concerning  each 
live  dog  or  cat,  pursuant  to  paragraph 
(a)  of  this  section,  every  research  facility 
transporting,  selling,  or  otherwise 
disposing  of  any  live  dog  or  cat  to 
another  person,  shall  make  and 
maintain  systems  of  records  or  forms 
which  fully  and  correctly  disclose  the 
following  information. 

(1)  The  name  and  address  of  the 
receiver  to  whom  such  live  dog  or  cat  is 
transported,  sold,  or  otherwise  disposed 
of; 

(2)  The  date  of  such  transportation, 
sale,  euthanasia,  or  other  disposition; 
and 

(3)  The  method  of  transportation, 
including  the  name  of  the  initial 
commercial  carrier  or  intermediate 
handler,  or  if  a  privately  owned 
conveyance  is  used  to  transport  the  dog 
or  cat,  the  name  of  the  owner  of  such 
privately  owned  conveyance. 

(c)(1)  The  USDA  Interstate  and 
International  Certificate  of  Health 
Examination  for  Small  Animals  (VS 
Form  18-1)  and  Record  of  Dogs  and  Cats 
on  Hand  (VS  Form  18-5)  are  forms 
which  may  be  used  by  research  facilities 
upon  which  to  keep  and  maintain  the 
information  required  by  paragraph  (a)  of 
this  section. 

(2)  The  USDA  Interstate  and 
International  Certificate  of  Health 
Examination  for  Small  Animals  (VS 
Form  18-1),  and  Record  of  Disposition  of 
Dogs  and  Cats  (VS  Form  18-6)  are  forms 
which  may  be  used  by  research  facilities 
upon  which  to  keep  and  maintain  the 
information  required  by  paragraph  (b)  of 
this  section. 

(d)  One  copy  of  the  record  containing 
the  information  required  by  paragraphs 
(a)  and  (b)  of  this  section  shall 
accompany  each  shipment  of  any  live 
dog  or  cat  sold  or  otherwise  disposed  of 
by  a  research  facility:  Provided, 
however:  That  information  which 
indicates  the  source  and  date  of 
acquisition  of  any  dog  or  cat  is  not 
required  to  appear  on  the  copy  of  the 
record  accompanying  the  shipment.  One 
copy  of  the  record  containing  the 
information  required  by  paragraphs  (a) 
and  (b)  of  this  section  shall  be  retained 
by  the  research  facility. 

§  2.77    Operators  of  auction  sales  and 
brokers. 

(a)  Every  operator  of  an  auction  sale 
or  broker  shall  make,  keep,  and 
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maintain  systems  of  records  or  forms 
which  fully  and  correctly  disclose  the 
following  information  concerning  each 
animal  consigned  for  auction  or  sold, 
whether  or  not  a  fee  or  commission  is 
charged: 

(1)  The  name  and  address  of  the 
person  who  owned  or  consigned  the 
animal(s)  for  sale; 

(2)  The  name  and  address  of  the  buyer 
or  consignee  who  received  the  animal; 

(3)  The  USDA  license  or  registration 
number  of  the  persons  selling, 
consigning,  buying,  or  receiving  the 
animals  if  licensed  or  registered  under 
the  Act; 

(4)  The  date  of  the  consignment; 

(5)  The  official  USDA  tag  number  or 
tattoo  assigned  to  the  animal  pursuant 
to  §§2.50  and  2.54; 

(6)  A  description  of  the  animal  which 
shall  include: 

(i)  The  species  and  breed  or  type  of 
animal; 

(ii)  The  sex  of  the  animal; 

(iii)  The  color  and  any  distinctive 
markings  on  the  animal. 

(7)  The  auction  sales  number  or 
records  number  assigned  to  the  animal. 

(b)  One  copy  of  the  record  containing 
the  information  required  by  paragraph 
(a)  of  this  section  shall  be  given  to  the 
consignor  of  each  animal,  one  copy  of 
the  record  shall  be  given  to  the 
purchaser  of  each  animal:  Provided, 
however:  That  information  which 
indicates  the  source  and  date  of 
consignment  of  any  animal  is  not 
required  to  appear  on  the  copy  of  the 
record  given  the  purchaser  of  any 
animal.  One  copy  of  the  record 
containing  the  information  required  by 
paragraph  (a)  of  this  section  shall  be 
retained  by  the  operator  of  such  auction 
sale,  or  broker,  for  each  animal  sold  by 
the  auction  sale  or  broker. 

§  2.78    Carriers  and  Intermediate  tiandlers. 
(a)  In  connection  with  all  live  animals 
accepted  for  shipment  on  a  C.O.D.  basis 
or  other  arrangement  or  practice  under 
which  the  cost  of  such  animal  or  the 
transportation  of  such  animal  is  to  be 
^  paid  and  collected  upon  delivery  of  the 
animal  to  the  consignee,  the  accepting 
carrier  or  intermediate  handler,  if  any, 
shall  keep  and  maintain  a  copy  of  the 
guarantee  in  writing  of  the  consignor  of 
such  shipment  for  the  payment  of 
transportation  charged  for  any  animal 
not  claimed  as  provided  in  §  2.80, 
including,  where  necessary,  both  the 
return  transportation  charges  and  an 
amount  sufficient  to  reimburse  the 
carrier  for  out-of-pocket  expenses 
incurred  for  the  care,  feeding,  and 
storage  of  such  animal.  The  carrier  or 
intermediate  handler  at  destination  shall 
also  keep  and  maintain  a  copy  of  the 


shipping  document  containing  the  time, 
date,  and  method  of  each  attempted 
notification  and  the  final  notification  to 
the  consignee  and  the  name  of  the 
person  notifying  the  consignee,  as 
provided  in  §  2.80. 

(b)  In  connection  with  all  live  dogs, 
cats,  or  nonhuman  primates  delivered 
for  transportation,  in  commerce,  to  any 
carrier  or  intermediate  handler,  by  any 
dealer,  research  facility,  exhibitor, 
operator  of  an  auction  sale,  broker,  or 
department,  agency,  or  instrumentality 
of  the  United  States  or  of  any  State  or 
local  government,  the  accepting  carrier 
or  intermediate  handler  shall  keep  and 
maintain  a  copy  of  the  health 
certification  completed  as  required  by 
§  2.79,  tendered  with  each  such  live  dog, 
cat,  or  nonhuman  primate. 

§  2.79    HeaHt)  certification  and 
identification. 

(a)  No  dealer,  research  facility, 
exhibitor,  operator  of  an  auction  sale, 
broker,  or  department  agency,  or 
instrumentality  of  the  United  States  or 
of  any  State  or  local  government  shall 
deliver  to  any  intermediate  handler  or 
carrier  for  transportation,  in  commerce, 
any  dog,  cat,  or  nonhuman  primate 
unless  such  dog,  cat  or  nonhuman 
primate  shall  be  accompanied  by  a 
health  certificate  executed  and  issued 
by  a  licensed  veterinarian.  Such  health 
certificate  shall  state  that — 

(1)  The  licensed  veterinarian 
inspected  such  dog,  cat  or  nonhuman 
primate  on  a  specified  date  which  shall 
not  be  more  than  10  days  prior  to  the 
delivery  of  such  dog,  cat  or  nonhuman 
primate  for  transportation;  and 

(2)  When  so  inspected  that  such  dog, 
cat,  or  nonhuman  primate  appeared  to 
the  licensed  veterinarian  to  be  free  of 
any  infectious  disease  or  physical 
abnormality  which  would  endanger  the 
animal(8)  or  other  animals  or  endanger 
public  health. 

(b)  The  Secretary  may  provide 
exceptions  to  the  health  certification 
requirement  on  an  individual  basis  for 
animals  shipped  to  a  research  facility 
for  purposes  of  research,  testing,  or 
experimentation  when  the  research 
facility  requires  animals  not  eligible  for 
such  certification.  Such  request  should 
be  addressed  to  the  Deputy 
Administrator.  USDA.  APHIS.  VS.  Room 
756,  FCB,  6505  Belcrest  Road, 
Hyattsville,  MD  20782. 

(c)  No  intermediate  handler  or  carrier 
to  whom  any  live  dog,  cat  or  nonhuman 
primate  is  delivered  for  transportation 
by  any  dealer,  research  facility, 
exhibitor,  broker,  operator  of  an  auction 
sale,  or  department,  agency,  or 
instrumentality  of  the  United  States  or 
any  State  or  local  government  shall 


receive  such  live  dog,  cat,  or  nonhuman 
primate  for  transportation,  in  commerce, 
unless  and  until  it  is  accompanied  by  a 
health  certificate  issued  by  a  licensed 
veterinarian  pursuant  to  paragraph  (a) 
of  this  section,  or  an  exemption  issued 
by  the  Secretary  pursuant  to  paragraph 
(b)  of  this  section. 

(d)  The  U.S.  Interstate  and 
International  Certificate  of  Health 
Examination  for  Small  Animals  (VS 
Form  18-1)  may  be  used  for  health 
certification  by  a  licensed  veterinarian 
as  required  by  this  section. 

§2 JO    C.O.D.  shipments. 

(a)  No  carrier  or  intermediate  handler 
shall  accept  any  animal  for 
transportation,  in  commerce,  upon  any 
C.O.D.  or  other  basis  where  the  cost  of 
the  animal  or  the  cost  for  any  such 
transportation  or  any  other  incidental  or 
out-of-pocket  expense  is  to  be  paid  and 
collected  upon  dehvery  of  such  animal 
to  the  consignee,  unless  the  consignor 
guarantees  in  writing  the  payment  of  all 
transportation,  including  any  return 
transportation,  if  such  shipment  is 
unclaimed  or  the  consignee  cannot  be 
notified  in  accordance  with  paragraphs 
(b)  and  (c)  of  this  section,  including 
reimbursing  the  carrier  or  intermediate 
handler  for  all  out-of-pocket  expenses 
incurred  for  the  care,  feeding,  and 
storage  or  housing  of  such  animal. 

(b)  Any  carrier  or  intermediate  handle 
receiving  any  animal  at  destination  on  a 
C.O.D.  or  other  basis  where  the  cost  of 
the  animal  or  the  cost  for  any 
transportation  or  other  incidental  or  out- 
of-pocket  expense  is  to  be  paid  and 
collected  upon  delivery  of  such  animal 
to  the  consignee  shall  attempt  to  notify 
such  consignee  for  a  period  of  24  hours 
after  arrival  of  the  animal  at  the  animal 
holding  area  of  the  terminal  cargo 
facility,  at  least  once  every  6  hours 
during  that  period.  The  time,  date,  and 
method  of  each  attempted  notification 
and  the  final  notification  to  the 
consignee  and  the  name  of  the  person 
notifying  the  consignee  shall  be 
recorded  by  the  carrier  or  intermediate 
handler  on  the  shipping  document  and  a 
copy  thereof,  accompanying  the  C.O.D. 
shipment.  If  the  consignee  cannot  be 
notified  of  the  C.O.D.  shipment  within  24 
hours  after  arrival  of  the  shipment,  the 
carrier  or  intermediate  handler  shall 
return  the  animal  to  the  consignor,  or  to 
whomever  the  consigner  has  designated, 
on  the  next  practical  available 
transportation,  in  accordance  with  the 
written  agreement  required  in  paragraph 
(a)  of  this  section  and  so  notify  the 
consignor.  Any  carrier  or  intermediate 
handler  which  has  notified  a  consignee 
of  the  arrival  of  a  C.O.D.  or  other 
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shipment  of  an  animal,  where  the  cost  of 
the  animal,  or  the  cost  for  any 
transportation,  or  other  incidental  or 
out-of-pocket  expense  is  to  be  paid  and 
collected  upon  delivery  of  such  animal 
to  the  consignee,  which  is  not  claimed 
by  such  consignee  within  48  hours  from 
the  time  of  such  notification,  shall  return 
the  animal  to  the  consignor,  or  to 
whomever  the  consignor  has  designated, 
on  the  next  practical  available 
transportation,  in  accordance  with  the 
written  agreement  required  in  paragraph 
(a)  of  this  section  and  so  notify  the 
consignor. 

(c)  It  shall  be  the  responsibility  of  any 
carrier  or  intermediate  handler  to 
provide  proper  care,  feeding,  and 
storage  or  housing  for  any  animal 
accepted  for  transportation,  in 
commerce,  under  a  C.O.D.  or  other 
arrangement  where  the  cost  of  the 
animal  or  the  cost  of  any  transportation 
or  other  incidental  or  out-of-pocket 
expense  is  to  be  paid  and  collected  upon 
delivery  of  such  animal  until  the 
consignee  accepts  shipment  at 
destination  or  until  returned  to  the 
consignor  or  his  designee  should  the 
consignee  fail  to  accept  delivery  of  the 
animal  or  the  consignee  could  not  be 
notified  as  prescribed  in  paragraph  (b) 
of  this  section. 

(d)  Nothing  in  this  section  shall  be 
construed  as  prohibiting  any  carrier  or 
intermediate  handler  from  requiring  any 
additional  guarantee  than  that  required 
in  paragraph  (a)  of  this  section  for  the 
payment  of  the  cost  of  any 
transportation  or  out-of-pocket  or  other 
incidental  expenses  incurred  in  the 
transportation  of  any  animal. 

§  2.ai    Records,  disposition. 

(a)  No  dealer,  exhibitor,  broker, 
operator  of  an  auction  sale,  research 
facility,  carrier,  or  intermediate  handler 
shall,  within  a  period  of  one  year  from 
the  making  thereof,  destroy  or  dispose 
of,  without  the  consent  in  writing  of  the 
Deputy  Administrator,  any  books, 
records,  documents,  or  other  papers 
required  to  be  kept  and  maintained 
under  this  part. 

(b)  The  records  required  to  be  kept 
and  maintained  under  this  part  shall  be 
held  for  at  least  one  year  after  such 
animal  is  euthanized  or  disposed  of  and 
for  such  period  in  excess  of  this  period 
as  necessary  to  comply  with  any  other 
Federal,  State,  or  local  law.  Whenever 
the  Deputy  Administrator  notifies  a 
dealer,  exhibitor,  broker,  operator  of  an 
auction  sale,  research  facility,  carrier,  or 
intermediate  handler  in  writing  that 
specified  records  shall  be  retained 
pending  completion  of  an  investigation 
or  proceeding  under  the  Act.  such 


dealer,  exhibitor,  broker,  operator  of  an 
auction  sale,  research  facility,  carrier,  or 
intermediate  handler  shall  hold  such 
records  until  their  disposition  is 
authorized  by  the  Deputy  Administrator. 

Subpart  H— Compliance  With 
Standards  and  hlolding  Period 

§  2.100    Compliance  with  standards. 

(a)  Each  dealer,  exhibitor,  operator  of 
an  auction  sale  and  research  facility 
shall  comply  in  all  respects  with  the 
regulations  set  forth  in  Part  2  and  the 
standards  set  forth  in  Part  3  of  this 
subchapter  for  the  humane  handling, 
care,  treatment,  housing,  and 
transportation  of  animals:  Provided, 
boweven  That  exceptions  to  the 
standards  in  Part  3  may  be  made  for 
research  facilities  only  when  such 
exceptions  are  specified  in  the  research 
protocol;  are  explained  in  detail  in  a 
report  filed  with  the  Institutional  Animal 
Care  and  Use  Committee;  and  are 
approved  by  the  Committee. 

(b)  Each  carrier  and  intermediate 
handler  »hall  comply  in  all  respects  with 
the  regulations  in  Part  2  and  the 
standards  in  Part  3  setting  forth  the 
conditions  and  requirements  for  the 
humane  transportation  of  animals  in 
commerce  and  their  handling,  care,  and 
treatment  in  connection  therewith. 

§  2.101    Holding  period. 

(a)  Any  live  dog  or  cat  acquired  by  a 
dealer  ^  or  exhibitor  shall  be  held  by 
him,  under  his  supervision  and  control, 
for  a  period  of  not  less  than  5  business 
days  after  acquisition  of  such  animal: 
Provided,  however:  That  live  dogs  or 
cats  which  have  completed  a  5-day 
holding  period  with  another  licensed 
dealer  of  exhibitor  may  be  sold  or 
otherwise  disposed  of  by  subsequent 
dealers  or  exhibitors  after  a  minimum 
holding  period  of  24  hours  by  each 
subsequent  dealer  or  exhibitor, 
excluding  time  in  transit;  live  dogs  or 
cats  obtained  from  govemmentally 
owned  and  operated  pounds  or  shelters 
(i.e.,  city  or  county  pounds  or  shelters) 
and  that  have  completed  at  least  a  5-day 
holding  period  at  such  pound  or  shelter, 
may  be  sold  or  otherwise  disposed  of  by 
subsequent  dealers  or  exhibitors  after  a 
minimum  holding  period  of  24  hours  by 
each  subsequent  dealer  or  exhibitor, 
excluding  time  in  transit;  any  dog  or  cat 
suffering  from  disease,  emaciation,  or 
injury  may  be  destroyed  by  euthanasia 
prior  to  the  completion  of  the  holding 
period  required  by  this  section;  any  live 


'  An  operator  of  an  auction  sale  is  not  considered 
to  have  acquired  a  dog  or  cat  which  is  sold  through 
the  auction  sale. 


dog  or  cat,  120  days  of  age  or  less,  that 
was  obtained  from  the  person  that  bred 
and  raised  sach  dog  or  cat,  may  be 
exempted  from  the  5-day  holding 
requirement  and  may  be  disposed  of  by 
dealers  or  exhibitors  after  a  minimum 
holding  period  of  24  hours,  excluding 
time  in  transit.  Each  subsequent  dealer 
or  exhibitor  must  also  hold  each  such 
dog  or  cat  for  a  24  hour  period  excluding 
time  in  transit. 

(b)  During  the  period  in  which  any  dog 
or  cat  is  being  held  as  required  by  this 
section,  such  dog  or  cat  shall  be  | 

unloaded  from  any  means  of  ' 

conveyance  in  which  it  was  received, 
for  feed,  water,  and  rest,  and  handled, 
cared  for,  and  treated  in  accordance 
with  the  standards  set  forth  in  Part  3, 
Subpart  A,  of  this  subchapter. 

§2.102    Holding  raciltty. 

(a)  If  any  dealer  or  exhibitor  obtains 
the  prior  ap^M-oval  of  the  Area 
Veterinarian  in  Charge,  he  may  arrange 
to  have  another  person  hold  animals  for 
the  required  period  provided  for  in 
paragraph  (a)  of  §  2.101:  Provided:  That 
such  other  person  agrees  in  writing  to 
comply  with  the  regulations  in  Part  2 
and  the  standards  in  Part  3  of  this 
subchapter  and  to  allow  inspection  of 
his  premises  by  a  Veterinary  Services 
representative  during  business  hours; 
and  the  animals  remain  under  the  total 
control  and  responsibility  of  the  dealer 
or  exhibitor.  Approval  will  not  be  given 
for  a  dealer  or  exhibitor  holding  a 
license  as  set  forth  in  §  2.4  to  have 
animals  held  for  purposes  of  this  section 
by  another  licensed  dealer  or  exhibitor. 
Veterinary  Services  Form  18-9  shall  be 
used  for  such  approval. 

(b)  If  any  research  facility  or 
intermediate  handler  obtains  prior 
approval  of  the  Area  Veterinarian  in 
Charge,  it  may  arrange  to  have  another 
person  hold  animals:  Provided:  That, 
such  other  person  agrees  in  writing  to 
comply  with  the  regulations  in  Part  2 
and  the  standards  in  Part  3  of  this 
subchapter  and  to  allow  inspection  of 
the  premises  by  a  Veterinary  Services 
representative  during  business  hours;     , 
the  animals  remain  under  total  control 
and  responsibility  of  the  research 
facility  or  intermediate  handler,  and  in 
the  case  of  a  research  facility,  a  legally 
responsible  official  of  the  research 
facility  agrees  in  writing  that  such  other 
person  or  premises  is  a  recognized 
animal  site  under  their  research  facility 
registration.  Veterinary  Services  Form 
18-9  shall  be  used  for  such  approval. 
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Subpart  I— Miscellaneous 

§2.125    Information  as  to  business; 
furnishing  of  same  by  dealers,  exhibitors, 
operators  of  auction  sales,  research 
facilities,  intermediate  handlers,  and 
carriers. 

Each  dealer,  exhibitor,  resea'-ch 
facihly,  intermediate  handler,  and 
carrier  shall  furnish  to  any  Veterinary 
Services  representative,  any  information 
concerning  the  business  of  the  dealer, 
exhibitor,  operator  of  an  auction  sale, 
research  facility,  intermediate  handler 
or  carrier  which  may  be  requested  by 
such  representative  in  connection  with 
the  enforcement  of  the  provisions  of  the 
Act,  the  regulations  and  the  standards  in 
this  subchapter.  Such  information  shall 
be  furnished  within  such  reasonable 
time  as  may  be  specified  in  the  request 
for  such  information. 

§2.126    Access  and  inspection  of  records 
and  property. 

Each  dealer,  exhibitor,  research 
facility,  intermediate  handler,  or  carrier, 
shall,  during  business  hours,  permit  U.S 
Department  of  Agriculture 
representatives  to  enter  its  place  of 
business,  examine  records  required  to 
be  kept  by  the  Act  and  the  regulations  in 
this  part,  make  copies  of  such  records, 
inspect  such  facilities,  property  and 
animals,  as  such  representatives 
consider  necessary  to  enforce  the 
provisions  of  the  Act,  the  regulations 
and  the  standards  in  this  subchapter, 
and  take  photographs  to  document 
conditions  and/or  areas  of 
noncompliance  in  the  facility.  The  use  of 
a  room,  table,  or  other  facilities 
necessary  for  the  proper  examination  of 
such  records  and  inspection  of  such 
property  or  animals  shall  be  extended  to 
such  authorized  representatives  of  the 
Secretary  by  the  dealer,  exhibitor. 
research  facility,  intermediate  handler 
or  carrier,  or  his  agents  and  employees. 

§  2. 1 27    Publication  of  names  of  persons 
subfect  to  the  provisions  of  this  part. 

Lists  of  persons  licensed  or  registered, 
pursuant  to  the  provisions  of  this  part, 
shall  be  published  periodically  by 
Veterinary  Services  in  the  Federal 
Register.  Such  lists  may  be  obtained 
upon  request  from  the  Area  Veterinarian 
in  Charge. 

§  2.128    Inspection  for  missing  animals, 
(a)  Each  dealer,  exhibitor,  research 
facility,  intermediate  handler  and  earner 
shall,  upon  request,  during  business 
hours,  permit,  under  the  following 
conditions,  police  or  other  officers  of 
law  enforcement  agencies  with  general 
law  enforcement  authority  (not  those 
agencies  whose  duties  are  limited  to 
enforcement  of  local  animal  regulations) 


to  enter  his/her  place  of  business  to 
inspect  animals  and  records  for  the 
purpose  of  seeking  animals  that  are 
missing: 

(1)  The  police  or  other  law  officer 
shall  furnish  to  the  dealer,  exhibitor, 
research  facility,  intermediate  handler 
or  carrier  a  written  description  of  the 
missing  animal  and  the  name  and 
address  of  its  owner  before  making  such 
search. 

(2)  The  police  or  other  law  officer 
shall  abide  by  all  security  measures 
required  by  the  dealer,  exhibitor, 
research  facility,  intermediate  handler 
or  carrier  to  prevent  the  spread  of 
disease,  including  the  use  of  sterile 
clothing,  footwear,  and  masks  where 
required,  or  to  prevent  the  escape  of  an 
animal. 

(b)  Such  inspection  for  missing 
animals  by  law  enforcement  officers 
shall  not  extend  to  animals  that  are 
undergoing  actual  research  or 
experimentation  by  a  research  facility 
as  determined  by  such  research  facility. 

§2.129    Confiscation  and  destruction  of 
animals. 

(a)  If  an  animal  being  held  by  a 
dealer,  exhibitor,  intermediate  handler, 
carrier,  or  by  a  research  facility  when  it 
is  no  longer  required  by  such  research 
facility  to  carry  out  the  research,  test,  or 
experiment  for  which  it  has  been 
utilized,  is  found  by  a  Veterinary 
Services  representative  to  be  suffering 
as  a  result  of  the  failure  of  the  dealer, 
exhibitor,  intermediate  handler,  carrier. 
or  operator  of  an  auction  sale,  or 
research  facility  to  comply  with  any 
provision  of  the  regulations  or  the 
standards  set  forth  in  this  subchapter, 
the  Veterinary  Services  representative 
shall  make  a  reasonable  effort  to  notify 
the  dealer,  exhibitor,  intermediate 
handler,  carrier,  or  research  facility  of 
the  condition  of  such  animalfs)  and 
request  that  the  condition  be  corrected 
and  that  adequate  care  be  given  when 
necessary  to  alleviate  the  animal's 
suffering  or  distress,  or  that  the 
animal(s)  be  destroyed  by  euthanasia.  In 
the  event  that  the  dealer,  exhibitor, 
intermediate  handler,  carrier,  or 
research  facility  refuses  to  comply  with 
such  request,  the  Veterinary  Services 
representative  may  confiscate  such 
animal(s)  for  care,  treatment,  or  disposal 
as  indicated  in  paragraph  (b)  of  this 
section,  if  in  the  opinion  of  the  Deputy 
Administrator  the  circumstances 
indicate  such  animal  is  in  danger  of 
harm. 

(b)  In  the  event  that  the  Veterinary 
Services  representative  is  unable  to 
locate  or  notify  the  dealer,  exhibitor, 
intermediate  handler,  carrier,  or 
research  facility  as  required  in  this 


section,  the  Veterinary  Services 
representative  shall  contact  a  local 
police  or  other  law  officer  to  accompany 
him  to  the  premises  and  shall  provide 
for  adequate  care  when  necessary  to 
alleviate  the  animal's  suffering.  If  in  the 
opinion  of  the  Deputy  Administrator,  the 
condition  of  the  animal(s)  cannot  be 
corrected  by  such  temporary  care,  the 
Veterinary  Services  representative  shall 
confiscate  the  animals.  Such  confiscated 
animals  may  be  placed  with  other 
licensees  or  registrants  which  comply 
with  the  standards  and  regulations,  and 
can  provide  proper  care,  by  sale  or 
donation,  or  may  be  euthanized.  Such 
costs  as  may  be  incurred  shall  be  borne 
by  the  dealer,  exhibitor,  intermediate 
handler,  carrier,  or  research  facility  from 
whom  the  animals  were  confiscated. 

(c)  Prior  to  making  any  decision 
regarding  the  destruction  of  any  marine 
mammal,  or  of  any  species  designated 
by  the  Department  of  the  Interior  or  the 
International  Union  for  the 
Conservation  of  Nature  and  Natural 
Resources  as  an  endangered  species,  the 
Deputy  Administrator  shall,  when 
possible,  consult  with  representatives  of 
the  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  the  National 
Marine  Fisheries  Service,  Department  of 
Commerce,  and  the  International  Union 
for  the  Conservation  of  Nature  and 
Natural  Resources. 

§  2.130    Minimum  age  requirements. 

No  dog  or  cat  shall  be  delivered  by 
any  person  to  any  carrier  or 
intermediate  handler  for  transportation, 
in  commerce,  except  to  a  registered 
research  facility,  unless  such  dog  or  cat 
is  at  least  eight  (8)  weeks  of  age  and  has 
been  weaned. 

§  2.131    Handling  of  animals. 

(a)(1)  Handling  of  all  animals  shall  be 
done  as  expeditiously  and  carefully  as 
possible  in  a  manner  that  does  not  cause 
unnecessary  discomfort,  trauma, 
overheating,  excessive  cooling, 
behavioral  stress,  or  physical  harm. 

(2)  Care  shall  be  exercised  to  avoid 
harm  to  the  handlers  of  such  animals 
and  to  avoid  unnecessary  harm  to  the 
animals. 

(3)  Physical  abuse  or  deprivation  of 
food  or  water  shall  not  be  used  to  train, 
work,  or  otherwise  handle  animals. 

(b)(1)  Animals  shall  be  exhibited  only 
for  periods  of  time  and  under  conditions 
consistent  with  their  good  health  and 
well-being. 

(2)  A  responsible  and  knowledgeable 
uniformed  employee  or  attendant  must 
be  present  at  all  times  during  periods  of 
public  contact. 
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(3)  At  a  minimum,  when  dangerous 

animals  such  as  lions,  tigers,  wolves. 

bears,  or  elephants  are  allowed  to  have 

contact  with  the  public,  the  animals 

must  be  under  the  direct  control  and 

supervision  of  a  knowledgeable  and 

experienced  animal  handler. 

- 

(4)  If  public  feeding  of  animals  is 

allowed,  the  food  must  be  provided  by 

the  animal  facility  and  shall  be 

1 

appropriate  to  the  type  of  animal  and  its 

nutritional  needs  and  diet. 

{c)(l)  During  public  exhibition,  any 

animal  must  be  handled  so  there  is 

minimal  risk  of  harm  to  the  animal  and 

to  the  public,  with  sufficient  distance 

and/or  barriers  between  the  animal  and 

the  general  viewing  public  so  as  to 

assure  safety  to  the  animals  and  to  the 

public. 

(2)  Performing  animals  shall  be 

allowed  a  rest  period  between 

performances  at  least  equal  to  the  time 

for  one  performance. 

(3)  Young  or  immature  animals  shall 

not  be  exposed  to  rough  or  excessive 

public  handling  or  exhibited  for  periods 

of  time  which  would  be  detrimental  to 

their  health  or  well-being. 

(4)  Drugs,  such  as  tranquilizers,  shall 

not  be  used  to  facilitate,  allow,  or 

provide  for  public  handling  of  the 

animals. 

§2.132    Procurement  of  random  source 

dogs  and  cats,  dealers. 

A  class  "B"  dealer  may  obtain  live 

random  source  dogs  and  cats  only  from 

State,  county,  or  city  owned  and 

operated  pounds  or  shelters.  Class  "B" 

dealers  may  not  obtain  live  random 

source  dogs  and  cats  from 

nongovernment  pounds  or  shelters,  or 

from  individuals  who  have  not  bred  and 

raised  such  dogs  and  cats  on  their  own 

premises.  Nonrandom  source  dogs  and 

cats  may  be  obtained  from  persons  who 

have  bred  and  raised  such  dogs  and  cats 

on  their  own  premises. 

Done  at  Washington.  DC.  this  24th  day  of 

March  1987. 

B.C.  fohnson. 

Deputy  Administrator.  Veterinary  Services. 

|FR  Doc.  87-6833  Filed  3-30-67:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFR  Part  904 

50  CFR  Parts  219  and  621 
[Docket  No.  41157-6187) 

Civil  Procedure  Regulations 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NOAA  publishes  final 
regulations  revising  and  consolidating 
its  procedures  governing  administrative 
proceedings  for  the  assessment  of  civil 
penalties,  for  the  imposition  of  permit 
sanctions  and  permit  denials  for 
enforcement-related  reasons,  for  the 
review  and  appeal  of  written  warnings, 
and  for  the  release  or  forfeiture  of  seized 
property.  The  regulations  revise  those 
published  as  interim  final  rules  on 
December  18, 1981  (46  FR  61644),  as 
amended  on  May  10, 1982  (47  FR  19990): 
January  6, 1984  (49  FR  1036);  January  11, 
1984  (49  FR  1464):  and  April  1, 1985  (50 
FR  12781).  These  revisions  will  make  it 
easier  for  members  of  the  public  to  use 
the  regulations. 

EFFECTIVE  DATE:  March  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  I.  Marks,  202-673-5220. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

These  regulations  revise  and 
consolidate  NOAA's  civil  procedure 
regulations  previously  published  as 
interim  final  rules.  The  regulations 
govern  civil  penalty,  property  forfeiture, 
and  permit  sanction  proceedings 
conducted  under  the  various  statutes 
NOAA  enforces,  including  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  the  Lacey  Act 
Amendments  of  1981,  the  Marine 
Mammal  Protection  Act  of  1972.  the 
Endangered  Species  Act  of  1973,  and  the 
Northern  Pacific  Halibut  Act  of  1982. 

New  Subpart  A  of  Part  904  sets  forth 
the  scope  of  the  regulations,  defines  a 
number  of  terms  used  throughout  the 
Part,  and  consolidates  procedures 
governing  the  filing  and  service  of 
documents  that  were  previously 
scattered  throughout  Subparts  B  through 
E.  "Permit  holder"  and  "vessel  owner" 
are  defined  and  used  throughout  the 
regulations;  the  definitions  for  "affected 
permit"  and  "affected  vessel"  are 
deleted  since  (he  terms  are  no  longer 
used.  In  §  904.3(a)  (former 
§  904.100(bj(l)),  language  was  added  to 


slate  that  service  of  a  document  is 
effective  when  mailed  to  a  last-known 
address;  in  §  904.3(c)  (former 
§§  904.100(b)(1)  and  904.220(d)). 
provision  is  made  for  service  and/or 
filing  bft'  electronic  mail.  A  provision 
was  added  to  §  904.3(e)  (former 
§  904.100(b)(2))  to  exclude  Saturdays, 
Sundays,  and  legal  holidays  from  time 
periodi  less  than  11  days.  This  rule  is 
identical  to  Rule  6(a)  of  the  Federal 
Rules  of  Civil  Procedure.  Former 
§  904.100(d),  regarding  exceptions  to 
particular  regulations,  is  removed. 

Subpart  B  sets  forth  procedures 
applicable  to  civil  penalty  assessments. 
Language  was  added  to  §  904.102(e)  to 
state  that  NOAA  ("Agency")  counsel 
will  promptly  forward  to  the  Office  of 
Admirustrative  Law  Judges  requests  for 
hearing.  In  §  904.105.  a  clause  was 
removed  concerning  when  payment  of  a 
penalty  is  due  in  situations  where  the 
resportdent  seeks  judicial  review. 
Section  904.106(b)  was  revised  to 
provide  that  requests  to  compromise, 
modify,  remit,  or  mitigate  a  penalty 
should  be  sent  to  Agency  counsel.  The 
first  two  sentences  of  paragraph  (c)  of 
§  904.106  were  removed,  as  was  former 
paragraph  (d).  Section  904.107  is 
replaced  with  a  section  on  joint  and 
several  respondents.  In  §  904.106, 
concerning  ability  to  pay,  a  requirement 
was  added  to  submit  financial 
information  to  NOAA  counsel  15  days 
before  a  scheduled  hearing. 

Subpart  C  governs  the  conduct  of 
hearings  and  appeals.  Section  904.202 
(Use  of  gender  and  number)  is  removed. 
New  §  904.202  provides  that  discovery 
requests  and  answers  need  not  be  filed 
with  the  Administrative  Law  Judge 
(ALJ).  In  §  904.204  (former  §  904.206),  a 
subsection  was  added  as  notice  to 
respondents  that  an  ALJ  has  the  power 
to  assess  a  penalty  de  novo.  Five  days 
were  added  to  answer  motions  or  other 
pleadings,  and  to  reply  to  answers. 
Sectiolis  904.240  through  904.245  were 
rewritten  to  spell  out  discovery 
procedures  with  more  particularity. 
However,  the  primary  discovery  method 
will  be  a  submission  on  issues  ordered 
by  the  ALJ,  and  parties  will  have  to 
apply  to  the  ALJ  for  all  other  forms  of 
discovery.  Section  904.250  was  amended 
to  extfnd  the  time  for  notice  of  hearing 
to  20  days.  Provision  was  also  made  for 
testimony  to  be  taken  via  telephone. 
Paragraphs  (d)  and  (e)  in  §  904.251  are 
from  former  §  904.252,  and  add  the 
requirement  that  a  party  having 
documents  translated  into  English  must 
provide  the  opposing  party  with  the 
name  of  the  translator.  Paragraph  (f),  on 
proof  of  foreign  law,  is  new  and  is  taken 
from  ^e  Federal  Rules  of  Civil 
Procedure.  In  §  904.252,  a  provision  is 


added  that  whenever  possible, 
interpreters  used  at  hearings  should  be 
certified  by  the  federal  courts.  Section 
904.262  is  former  §  904.263,  and  adds 
paragraph  (c)  on  retention  of  physical 
evidence  by  other  than  the  ALJ. 
Paragraph  (c)  was  added  to  §  904.270 
(Record  of  decision)  to  clarify  that  post- 
hearing  exhibits  are  not  part  of  the 
record  unless  specifically  admitted. 
Section  904.272  (Petition  for 
reconsideration)  is  the  former  §  904.261; 
the  time  to  reply  to  a  petition  for 
reconsideration  is  increased  from  10  to 
15  days.  Section  904.273  is  the  former 
§  904.272,  with  additions.  In  paragraph 
(d),  a  sentence  is  added  specifying  that 
no  new  evidence  may  be  submitted  on 
review.  In  paragraph  (f),  the  time  to 
reply  was  increased  from  21  to  30  days. 
Paragraph  (h)  was  amended  to  specify 
that  the  Administrator,  if  he  grants  a 
petition  for  review,  must  allow  briefs  to 
be  filed  before  deciding  the  case. 
Paragraph  (i)  was  added  on  service  and 
the  effective  date  of  the  Administrator's 
decision. 

Subpart  D  covers  procedures  for 
permit  sanctions  and  denials  for 
enforcement-related  reasons.  Section 
904.306  was  deleted  due  to  a  revised 
delegation  of  authority  within  NOAA 
that  makes  permit  sanction  proceedings 
parallel  with  civil  penalty  proceedings. 
This  means  the  ALJ  will  now  issue  an 
Initial  Decision,  which  will  be  subject  to 
discretionary  review  by  the 
Administrator  of  NOAA.  In  §  904.322, 
the  standard  for  interim  action  was 
modified  to  "protect"  marine  resources 
instead  of  to  "prevent  substantial  harm" 
to  the  resources. 

Subpart  E  governs  the  issuance, 
review,  and  appeal  of  written  warnings. 
Section  904.403  (former  §  904.420)  was 
amended  so  that  a  written  warning 
issued  by  an  enforcement  agent  may  be 
appealed  first  to  a  Regional  Attorney, 
then  to  the  Assistant  General  Counsel 
for  Enforcement  and  Litigation  (AGC/ 
EL);  however,  a  written  warning  issued 
by  a  Regional  Attorney  (or  Staff 
attorney)  may  be  appealed  directly  to 
the  AGC/EL. 

Subpart  F  provides  procedures  for  the 
disposition  of  seized  property.  One 
revision  permits  a  certified  check  to  be 
used  instead  of  a  bond  when  a  person 
files  a  claim  for  seized  property 
(§  904.504(b)(3)(ii)).  New  §  904.508  is  the 
former  Subpart  C  of  50  CFR  Part  219, 
and  governs  the  disposal  of  forfeited  or 
abandoned  property. 

Response  to  Public  Comments 

Public  comments  were  received  when 
Subparts  0  and  E  were  first  published  in 
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the  Federal  Register.  IViUAA  responds  to 
them  as  follows: 

Subpart  D— Permit  Sanctions  and 
Denials.  One  commenter  stated  that 
§  904.301(b)  (former  §  904.302(b))  is 
unfair  and  of  "questionable  legality 
under  due  process."  NOAA  disagrees. 
That  section  provides  that  a  permit 
sanction  may  be  imposed  against 
another  NOAA  permit  held  or  applied 
for  by  the  same  holder.  This  provision 
notifies  all  NOAA  permit  holders  and 
applicants  that  their  conduct  with 
regard  to  all  of  NOAA's  programs  will 
be  considered  in  making  a 
determination  on  whether  to  sanction  or 
deny  a  permit.  Section  904.301(b)  does 
not  require  NOAA  to  sanction  or  deny  a 
permit  because  a  permit  holder  violated 
a  regulation  or  failed  to  pay  a  penalty,  it 
merely  gives  NOAA  the  option  to  do  so. 
This  is  consistent  with  NOAA's  policy 
of  considering  the  entire  violation 
history  of  a  permit  holder,  much  like  a 
judge  looks  at  a  criminal  defendant's 
record  at  sentencing. 

The  comment  was  made  that  §  904.303 
(former  §  904.304),  which  authorizes  the 
Agency  to  issue  notice  to  a  permit 
applicant  that  NOAA  intends  to  deny-a 
permit,  is  invalid  because  section 
204(b)(12)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(MFCMA)  (16  U.S.C.  1824(b)(12))  does 
not  authorize  denial  of  permits  as  a 
sanction.  Express  statutory  authority  to 
grant  permits  provides  implicit  authority 
to  deny  them.  NOAA's  permits  are  not 
granted  as  a  matter  of  right,  and  are 
issued  under  many  statutes  other  than 
the  MFCMA. 

Comment  was  also  made  that  the 
interim  action  procedures  found  at 
§  904.322  are  unconstitutional  because 
the  standard  of  proof  (probable  cause) 
and  the  method  of  submitting 
information  to  the  ALJ  do  not  meet  due 
process  requirenents.  It  is  constitutional 
to  require  only  a  showing  of  probable 
cause  in  order  to  take  interim,  or 
emergency  action.  This  procedure  would 
only  be  used  in  limited  circumstances 
and  not  in  lieu  of  a  full-fledged  "trial- 
type"  hearing.  A  more  complete 
administrative  hearing  on  the  Notice  of 
Permit  Sanction  or  Notice  of  Intent  to 
Deny  Permit  would  still  occur,  and  in 
fact,  would  be  expedited  under 
S  904.322(c). 

The  same  commenter  noted  that 
NOAA  cannot  extend  use  of  Subpart  C 
to  permit  sanction  proceedings  because 
under  the  MFCMA,  subpoenas 
(authorized  under  S  904.245)  only  apply 
to  civil  penalty  proceedings.  Section 
904.245  clearly  states  that  subpoenas 
may  be  issued  "as  authorized  by  .  .  . 
statute.    .  .  ."  NOAA  has  not  attempted 
to  set  forth  all  situations  in  which 


subpoenas  are  authorized  all  the 
statutes  it  enforces. 

Subpart  E— Written  Warnings.  NOAA 
received  two  comments  when  Subpart  E 
was  published.  One  commenter  was 
concerned  with  the  regulations' 
"additive  approach."  This  comment 
apparently  refers  to  §  904.401  (former 
§  904.410).  which  provides  that  a  written 
warning  may  be  used  "as  a  basis  for 
dealing  more  severely  with  a  subsequent 
offense."  The  suggestion  was  made  to 
treat  warnings  as  prior  offenses  only  for 
a  period  of  one  year,  and  only  for 
subsequent  incidents  at  the  same 
location.  NOAA  rejected  this  suggestion. 
Treating  a  written  warning  as  a  prior 
offense  is  within  NOAA's  discretion, 
and  NOAA  does  not  wish  to  place  limits 
on  its  discretionary  power. 

Another  commenter  urged  that  the 
time  afforded  to  seek  review  of  a 
written  warning  (90  days)  and  for 
NOAA  to  withdraw  the  warning  and 
commence  civil  or  criminal  proceedings 
(120  days)  be  made  the  same.  NOAA 
has  retained  the  ability  to  upgrade  a 
warning  to  a  more  serious  sanction 
because  very  often  at  the  time  a 
violation  is  defected  an  enforcement 
officer  does  not  have  before  him  a 
violator's  enforcement  record,  or  may 
discover  additional  facts  that  show  a 
written  warning  is  not  warranted. 
Having  different  time  limits  is  not  unfair. 
Should  NOAA  withdraw  a  written 
warning  and  then  issue  a  Notice  of 
Violation  and  Assessment  based  on  the 
same  set  of  facts,  the  respondent  has  the 
opportunity  to  present  inJFormation  to 
challenge  the  Notice. 

ClassificatioD 

Under  Executive  Order  12291.  NOAA 
has  decided  these  regulations  are  not 
"major"  because  they  are  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investments, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required,  and  no 
preliminary  or  final  analysis  has  been 
prepared. 

Section  553{b)(A)  of  the 
Administrative  Procedure  Act  (APA) 
exempts  rules  of  agency  practice  and 
procedure  such  as  this  Part  from  the 
requirements  of  notice  and  opportunity 
for  public  comment.  Therefore,  under 
sections  603(a)  and  604(a)  of  the 


Regulatory  Flexibility  Act,  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
been  prepared. 

These  regulations  have  been 
categorically  determined  to  have  no 
significant  effect  on  the  quality  of  the 
human  environment  under  NOAA 
Directive  02-10.  Therefore,  no 
Environmental  Assessment  has  been 
prepared. 

Regulations  governing  civil  and 
administrative  actions  are  exempt  from 
the  requirements  of  the  Paperwork 
Reduction  Act  (5  CFR  1320.3(c)).  They 
contain  no  information  collection 
requests  that  are  subject  to  the  Act. 

Under  section  553(d)  of  the  APA. 
procedural  rules  such  as  this  part  may 
be  and  are  being  made  effective  upon 
publication. 

List  of  Subjects 

15  CFR  Part  904 

Administrative  practice  and 
procedure,  Seizures,  Forfeitures. 
Penalties,  Fisheries,  Fishing,  Fishing 
vessels.  Permits,  Sanctions. 

50  CFR  Part  219 

Administrative  practice  and 
procedure,  Seizures,  Forfeitures. 

50  CFR  Part  621 

Administrative  practice  and 
procedure. 

Dated:  March  24. 1987. 

William  E.  Evans. 

Assistant  Administrator  for  Fisheries. 
National  Oceanic  and  Atmospheric 
Administration. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  Chapter  IX,  and  50 
CFR  Chapters  II  and  VI  are  amended  as 
follows. 

1. 15  CFR  Part  904  is  revised  to  read  as 
follows: 

PART  904— CIVIL  PROCEDURES 
Subpart  A — General 

Sec. 

904.1  Purpose  and  scope. 

904.2  Definitions. 

904.3  Filing  and  service  of  documents. 

Subpart  B— Civil  Penalties 

904.100  General. 

904.101  Notice  of  Violation  and  Assessment 
(NOVA). 

904.102  Procedures  upon  receipt  of  a  NOVA. 

904.103  Hearing  and  administrative  review. 

904.104  Final  administrative  decision. 

904.105  Payment  of  final  assessment. 

904.106  Compromise  of  civil  penalty. 

904.107  Joint  and  several  respondents. 

904.108  Factors  considered  in  assessing 
penalties. 
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Subpart  C— Hearing  and  Appeal  Procedures 

General 
Sec. 

904.200  Scope  and  applicability. 

904.201  Case  docketing. 

904.202  Filing  of  documenls. 

904.203  Appearances. 

904.204  Duties  and  powers  of  judge. 

904.205  Disqualification  of  Judge. 

904.206  Pleadings,  motions,  and  service. 

904.207  Amendment  of  pleadings  or  record. 

904.208  Extensions  of  time. 

904.209  Expedited  proceedings. 

904.210  Summary  decision. 

904.211  Failure  to  appear. 

904.212  Dismissal  for  failure  to  prosecute  or 
defend. 

904.213  Settlements. 

904.214  Stipulations. 
-904.215  Consolidation. 

904.216  Prehearing  conferences. 

Ui SCO  very 

904.240  Discovery  generally. 

904.241  Depositions. 

904.242  Interrogatories  to  parties. 

904.243  Admissions. 

904.244  Production  of  documenls  and 
inspection. 

904.245  Subpoenas. 

Hearings 

904.250  Notice  of  time  and  place  of  hearing. 

904.251  Evidence. 

904.252  Witnesses. 

904.253  Interlocutory  appeals. 

904.254  Ex  parte  communications. 

Post-Hearing 

904.260  Official  transcript. 

904.261  Post-hearing  briefs. 

904.262  Documents,  copies,  and  exhibits. 

Decision 

904.270  Record  of  decision. 

904.271  Decision. 

904.272  Petition  for  reconsideration. 

904.273  Administrative  review  of  decision. 
Subpart  D— Permit  Sanctions  and  Denials 
General 

904.300  Scope  and  applicability. 

904.301  Bases  for  sanctions  or  denials. 

904.302  Notice  of  permit  sanction  (NOPS). 

904.303  Notice  of  intent  to  denv  permit 
(NIDP). 

904.304  Opportunity  for  hearing. 

Sanctions  for  Nonpayment  of  Penalties 

904.310  Nature  of  sanctions. 

904.311  Compliance. 

Sanctions  for  Violations 

904.320  Nature  of  sanctions. 

904.321  Reinstatement  of  permit. 

904.322  Interim  action. 

Subpart  E— Written  Waminss 

904.400  Fhirpose  and  scope. 

904.401  Written  warning  as  a  prior  offense. 

904.402  Procedures. 

904.403  Review  and  appeal  of  a  written 
warning. 

Subpart  F— Seizure  and  Forfeiture 
Procedures 

904.500    Purpose  and  scope. 


904.501  Notice  of  seizure. 

904.502  Bonded  release. 

904.503  Appraisement. 

904.504  Administrative  forfeiture 
proceedings. 

904.505  Summary  sale. 

904.506  Remission  and  mitigation  of 
forfeiture. 

904.507  Petition  for  restoration  of  procseds. 

904.508  Recovery  of  certain  storage  costs. 

904.509  Abandonment. 

904.510  Disposal  of  forfeited  or  abandoned 
itoms. 

Autltority:  16  U.S.C.  1801-1882;  16  U.S.C. 
1531-1543;  16  U.S.C.  1361-1407;  16  U.S.C. 
3371-3^78;  16  U.S.C.  1431-1439;  16  U.S.C.  773- 
773k;  IB  U.S.C.  951-961;  16  U.S.C.  1021-1032; 
16  U.SJC.  3631-3644;  42  U.S.C.  9101  et  seq.;  30 
U.S.C.  3401  et  seq.;  16  U.S.C.  971-9711;  16 
U.S.C.  ^81  et  seq.;  16  U.S.C.  2401-2412;  16 
U.S.C.  12431-2444;  16  U.S.C.  972-972h;  16 
U.S.C.  B16-916y;  16  U.S.C.  1151-1175;  16  U.S.C. 
3601-3608;  16  U.S.C.  1851  note;  15  U.S.C.  4201 
et  seq. 

Subpaii  A— General 

§904.1    Purpose  and  scope. 

(a)  f  his  part  sets  forth  the  procedures 
goverting  NOAA's  administrative 
proceedings  for  assessment  of  civil 
penalties,  suspension,  revocation, 
modiflcation.  or  denial  of  permits, 
issuance  and  use  of  written  warnings, 
and  release  or  forfeiture  of  seized 
property. 

(b)  This  subpart  defines  terms 
appearing  in  the  part  and  sets  forth  i^les 
for  the  filing  and  sei^ice  of  documents 
in  adiiiinistrative  proceedings  covered 
by  thie  part. 

(c)  The  following  statutes  authorize 
NOAA  to  assess  civil  penalties,  impose 
permit  sanctions,  issue  written 
warnings,  and/or  seize  and  forfeit 
property  in  response  to  violations  of 
those  statutes; 

(1)  Antarctic  Conservation  Act  of 
1978. 16  U.S.C.  2401-2412; 

(2)  Antarctic  Marine  Living  Resources 
Convention  Act  of  1984. 16  U.S.C.  2431- 
2444; 

(3)  Atlantic  Salmon  Convention  Act  of 
1982. 16  U.S.C.  3601-3608; 

(4)  Atlantic  Striped  Bass  Conservation 
Act,  16  U.S.C.  1851  note: 

(5)  Atlantic  Tunas  Convention  Act  of 
1975, 16  U.S.C.  971-9711: 

(6)  peep  Seabed  Hard  Mineral 
Resources  Act.  30  U.S.C.  1401  et  seq.; 

(7)  feastem  Pacific  Tuna  Licensing  Act 
of  1994. 16  U.S.C.  972-972h: 

(8)  Endangered  Species  Act  of  1973. 16 
U.S.Q  1531-1543: 

(9)  fur  Seal  Act  Amendments  of  1983, 
16  U.$.C.  1151-1175: 

(10)  Lacey  Act  Amendments  of  1981. 
16  U.S.C.  3371-3378; 

(11)  Land  Remote-Sensing 
Commercialization  Act  of  1981, 15  U.S.C. 
4201  */  seq.; 


(12)  Magnuson  Fishery  Conservation 
and  Management  Act,  16  U.S.C.  1801- 
1882: 

(13)  Marine  Mammal  Protection  Act  of 
1972. 16  U.S.C.  1361-1407; 

(14)  Marine  Protection.  Research,  and 
Sanctuaries  Act.  16  U.S.C.  1431-1439: 

(15)  Northern  Pacific  Halibut  Act  of 
1982. 16  U.S.C.  773-773k: 

(16)  North  Pacific  Fisheries  Act  of 
1954. 16  U.S.C.  1021-1032: 

(17)  Ocean  Thermal  Energy 
Conversion  Act  of  1980.  42  U.S.C.  9101  et 
seq.;  \ 

(18)  Pacific  Salmon  Treaty  Act  of  1985. 
16  U.S.C.  3631-3644: 

(19)  Sponge  Act.  16  U.S.C.  781  et  seq.; 

(20)  Tuna  Conventions  Act  of  1950, 16 
U.S.C.  951-961:  and 

(21)  Whaling  Convention  Act  of  1949, 
16  U.S.C.  916-916/. 

The  procedures  set  forth  in  this  part  are 
intended  to  apply  to  administrative 
proceedings  under  these  and  later- 
enacted  statutes  administered  by 
NOAA. 

§  904.2    Definitions. 

Unless  the  context  otherwise  requires, 
or  as  otherwise  noted,  terms  in  this  part 
have  the  meanings  prescribed  in  the 
applicable  statute  or  regulation.  In 
addition,  the  following  definitions  apply: 

Administrator  means  the 
Administrator  of  NOAA  or  a  designee. 

/Ige/jcy  means  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA). 

Applicable  statute  means  a  statute 
cited  in  §  904.1(c),  and  any  regulations 
issued  by  NOAA  to  implement  it. 

Applicavt  means  any  person  who 
applies  or  is  expected  to  apply  for  a 
permit. 

Citation  means  a  written  warning  (see 
section  311(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1861(c),  and  section  11(c)  of  the 
Northern  Pacific  Halibut  Act  of  1982, 16 
U.S.C.  773i(c)). 

Decision  means  an  initial  or  final 
decision  of  the  Judge. 

Ex  parte  communication  means  an 
oral  or  written  communication  not  on 
the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  does  not  include  inquiries 
regarding  procedures,  scheduling,  and 
status.      [ 

Final  aqministrative  decision  means 
an  order  or  decision  of  NOAA  assessing 
a  civil  penalty  or  permit  sanction  which 
is  not  subject  to  further  Agency  review 
under  this  part,  and  which  is  subject  to 
collection  proceedings  or  judicial  review 
in  an  appropriate  Federal  district  court 
as  authorized  by  law. 
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Forfeiture  includes,  but  is  not  limited 
to,  surrender  or  relinquishment  of  any 
claim  to  an  item  by  written  agreement, 
or  otherwise:  or  extinguishment  of  any 
claim  to,  and  transfer  of  title  to  an  item 
to  the  Government  by  court  order  or  by 
order  of  the  Administrator  under  a 
statute. 

Initial  decision  means  a  decision  of 
the  Judge  which,  under  applicable 
statute  and  regulation,  is  subject  to 
review  by  the  Administrator,  but  which 
becomes  the  final  administrative 
decision  in  the  absence  of  such  review. 

fudge  means  Administrative  Law 
Judge. 

NOAA  (see  Agency]  means  either  the 
Administrator  or  a  designee  acting  on 
behalf  of  the  Administrator. 

Party  means  the  respondent  and  the 
Agency  as  represented  by  counsel;  if 
they  enter  an  appearance,  a  joint  and 
several  respondent,  vessel  owner,  or 
permit  holder;  and  any  other  person 
allowed  to  participate  under 
§  904.204(a). 

Payment  agreement  means  any 
promissory  note,  security  agreement, 
settlement  agreement,  or  other  contract 
specifying  the  terms  according  to  which 
a  permit  holder  agrees  to  pay  a  civil 
penalty. 

Permit  means  any  license,  permit, 
certificate,  or  other  approval  issued  by 
NOAA  under  an  applicable  statute. 

Permit  holder  means  the  holder  of  a 
permit  or  any  agent  or  employee  of  the 
holder,  and  includes  the  owner  and 
operator  of  a  vessel  for  which  the  permit 
was  issued. 

Sanction  means  suspension, 
revocation,  or  modification  of  a  permit 
(see  §  904.320). 

Vessel  owner  means  the  owner  of  any 
vessel  that  is  liable  in  rem  for  any  civil 
penalty  under  this  Part,  or  whose  permit 
may  be  subject  tc  sanction  as  a  result  of 
civil  penalty  proceedings  under  this 
part. 

Written  warning  means  a  notice  in 
writing  to  a  person  that  a  violation  of  a 
minor  or  technical  nature  has  been 
documented  against  the  person  or 
against  the  vessel  which  is  owned  or 
operated  by  the  person. 

§  904  J    Filing  and  service  of  documents. 

(a)  Whenever  this  part  requires 
service  of  a  document  or  other  paper, 
such  service  may  effectively  be  made  on 
the  agent  for  service  of  process  or  on  the 
attorney  for  the  person  to  be  served  or 
other  representative.  Refusal  by  the 
person  to  be  served,  or  his  or  her  agent 
or  attorney,  of  service  of  a  document  or 
other  paper  will  be  considered  effective 
service  of  the  document  or  other  paper 
as  of  the  date  of  such  refusal.  Service 
will  be  considered  effective  when  the 


document  is  mailed  to  an  addressee's 
last  known  address. 

(b)  Any  documents  or  pleadings  filed 
or  served  must  be  signed:  (1)  By  the 
person  or  persons  filing  the  same.  (2)  by 
an  officer  thereof  if  a  corporation,  (3)  by 
an  officer  or  authorized  employee  if  a 
government  instrumentality,  or  (4)  by  an 
attorney  or  other  person  having 
authority  to  sign. 

(c)  A  pleading  or  document  will  be 
considered  served  and/or  filed  as  of  the 
date  of  the  postmark  (or  as  otherwise 
shown  for  government-franked  mail);  or 
(if  not  mailed)  as  of  the  date  actually 
delivered  in  person;  or  as  shown  by 
electronic  mail  transmission. 

(d)  Time  periods  begin  to  run  on  the 
day  following  the  date  of  the  document, 
paper,  or  event  that  begins  the  time 
period.  Saturdays,  Sundays,  and  Federal 
holidays  will  be  included  in  computing 
such  time,  except  that  when  such  time 
expires  on  a  Saturday,  Sunday,  or 
Federal  holiday,  such  period  will  be 
extended  to  include  the  next  business 
day.  This  method  of  computing  time 
periods  also  applies  to  any  act,  such  as 
paying  a  civil  penalty,  required  by  this 
part  to  take  place  within  a  specified 
period  of  time.  When  the  period  of  time 
prescribed  or  allowed  is  less  than  11 
days,  intermediate  Saturdays,  Sundays, 
and  legal  holidays  will  be  excluded  in 
the  computation. 

(e)  If  an  oral  or  written  application  is 
made  to  NOAA  within  10  days  after  the 
expiration  of  a  time  period  estabHshed 
in  this  part  for  the  required  filing  of 
documents  or  other  papers.  NOAA  may 
permit  a  late  filing  if  NOAA  finds 
reasonable  grounds  for  an  inability  or 
failure  to  file  within  the  time  period.  All 
extensions  will  be  in  writing.  Except  as 
specifically  provided  in  this  part,  or  by 
order  of  an  Administrative  Law  Judge 
(Judge)  under  this  part,  no  requests  for 
an  extension  of  time  may  be  granted. 

Subpart  B— Civil  Penalties 

§904.100    GenwaL 

This  subpart  sets  forth  the  procedures 
governing  NOAA  administrative 
proceedings  for  the  assessment  of  civil 
penalties  under  the  statutes  cited  in 
§  904.1(c). 

§904.101    Notice  of  Violation  and 
Assessment  (NOVA). 

(a)  A  NOVA  will  be  issued  by  NOAA 
and  served  personally  or  by  registered 
or  certified  mail,  return  receipt 
requested,  upon  the  person  alleged  to  be 
subject  to  a  civil  penalty  (the 
respondent).  A  copy  of  the  NOVA  will 
similarly  be  served  upon  the  permit 
holder  or  the  vessel  owner,  if  the  holder 
or  owner  is  not  the  respondent.  The 


NOVA  will  contain:  (1)  A  concise 
statement  of  the  facts  believed  to  show 
a  violation;  (2)  a  specific  reference  to  the 
provisions  of  the  Act,  regulation,  license, 
permit,  agreement,  or  order  allegedly 
violated;  (3)  the  findings  and 
conclusions  upon  which  NOAA  bases 
the  assessment;  and  (4)  the  amount  of 
the  civil  penalty  assessed.  The  NOVA 
will  also  advise  of  the  respondent's 
rights  upon  receipt  of  the  NOVA,  and 
will  be  accompanied  by  a  copy  of  the 
regulations  in  this  part  governing  the 
proceedings. 

(b)  In  assessing  a  civil  penalty,  NOAA 
will  take  into  account  information 
available  to  the  Agency  concerning  any 
factor  to  be  considered  under  the 
applicable  statute,  and  any  other 
information  that  justice  or  the  purposes 
of  the  statute  require. 

(c)  The  NOVA  may  also  contain  a 
proposal  for  compromise  or  settlement 
of  the  case.  NOAA  may  also  attach 
dociunents  that  illuminate  the  facts 
believed  to  show  a  violation. 

§  904. 1 02    Procedures  upon  receipt  of  a 
NOVA. 

(a)  The  respondent  has  30  days  from 
receipt  of  the  NOVA  in  which  to 
respond.  During  this  time  the  respondent 
may: 

(1)  Accept  the  penalty  or  compromise 
penalty,  if  any.  by  taking  the  actions 
specified  in  the  NOVA; 

(2)  Seek  to  have  the  NOVA  amended, 
modified,  or  rescinded  imder  paragraph 
(b)  of  this  section; 

(3)  Request  a  hearing  under  paragraph 
(e)  of  this  section; 

(4)  Request  an  extension  of  time  to 
respond  under  paragraph  (c)  of  this 
section;  or 

(5)  Take  no  action,  in  which  case  the 
NOVA  becomes  final  in  accordance 
with  §  904.104.  The  procedures  set  forth 
in  paragraphs  (a)(2),  (3),  (4).  and  (5)  may 
also  be  exercised  by  the  permit  holder 
or  vessel  owner. 

(b)  The  respondent,  the  permit  holder, 
or  the  vessel  owner  may  seek 
amendment  or  modification  of  ilie 
NOVA  to  conform  to  the  facts  or  law  as 
that  person  sees  them  by  notifying 
Agency  counsel  at  the  telephone  number 
or  address  specified  in  the  NOVA.  If 
amendment  or  modification  is  sought. 
Agency  counsel  will  either  amend  the 
NOVA  or  decline  to  amend  it,  and  so 
notify  the  respondent,  permit  holder,  or 
vessel  owner,  as  appropriate. 

(c)  The  respondent,  permit  holder,  or 
vessel  owner  may,  within  the  30-day 
period  specified  in  paragraph  (a)  of  this 
section,  request  an  extension  of  time  to 
respond.  Agency  counsel  may  grant  an 
extension  of  up  to  30  days  unless  he  or 


10320  Federal  Register  /  Vol.  52.  No.  61  /  Tuesday.  March  31.  1987  /  Rules  and  Regulations 


she  determines  that  the  requester  could, 
exercising  reasonable  diligence,  respond 
within  the  30-day  period.  If  Agency 
counsel  does  not  respond  to  the  request 
within  48  hours  of  its  receipt,  the  request 
is  granted  automatically  for  the 
extension  requested,  up  to  a  maximum 
of  30  days.  A  telephonic  response  to  the 
request  within  the  48-hour  period  is 
considered  an  effective  response,  and 
will  be  followed  by  written 
confirmation. 

(d)  Agency  counsel  may,  for  good 
cause,  grant  an  additional  extension 
beyond  the  30-day  period  specified  in 
paragraph  (c)  of  this  section. 

(e)  If  the  respondent,  the  permit 
holder,  or  the  vessel  owner  wishes  a 
hearing,  the  request  must  be  dated  and 
in  writing,  and  must  be  served  either  in 
person  or  mailed  to  the  address 
specified  in  the  NOVA.  The  requester 
must  either  attach  a  copy  of  the  NOVA 
or  refer  to  the  relevant  NOAA  case 
number.  Agency  counsel  will  promptly 
forward  the  request  for  hearing  to  the 
Office  of  Administrative  Law  Judges. 

(f)  Any  denial,  in  whole  or  in  part,  of 
any  request  under  this  section  that  is 
based  upon  untimeliness  will  be  in 
writing. 

(g)  Agency  counsel  may,  in  his  or  her 
discretion,  treat  any  communication 
from  a  respondent,  a  permit  holder,  or 
vessel  owner  as  a  request  for  a  hearing 
under  paragraph  (e)  of  this  section. 

§  904.103    Hearing  and  administrative 
review. 

(a)  Any  hearing  request  under 

§  904.102(e)  is  governed  by  the  hearing 
and  review  procedures  set  forth  in 
Subpart  C. 

(b)  In  any  hearing  held  in  response  to 
a  request  under  §  904.102(e),  the 
Administrative  Law  Judge  (Judge)  will 
render  an  initial  decision.  Any  party  to 
the  hearing  may  seek  the 
Administrator's  review  of  the  Judge's 
initial  decision,  subject  to  the  provisions 
of  Subpart  C. 

§  904.104    Final  administrative  decision. 

(a)  If  no  request  for  hearing  is  timely 
filed  as  provided  in  §  904.102(e).  the 
NOVA  becomes  effective  as  the  final 
administrative  decision  and  order  of 
NOAA  on  the  30th  day  after  service  of 
the  NOVA  or  on  the  last  day  of  any 
delay  period  granted. 

(b)  If  a  request  for  hearing  is  timely 
filed  in  accordance  with  §  904.102(e],  the 
date  of  the  final  administrative  decision 
is  as  provided  in  Subpart  C. 

§  904.105    Payment  of  final  assessment 

(a)  Respondent  must  make  full 
payment  of  the  civil  penalty  assessed 
within  30  days  of  the  date  upon  which 


the  assessment  becomes  effective  as  the 
final  administrative  decision  and  order 
of  NOAA  under  §  904.104  or  Subpart  C. 
Payment  must  be  made  by  mailing  or 
delivering  to  NOAA  at  the  address 
specified  in  the  NOVA  a  check  or 
money  order  made  payable  in  United 
States  currency  in  the  amount  of  the 
assessment  to  the  "Treasurer  of  the 
United  States,"  or  as  otherwise  directed. 

(b)  Upon  any  failure  to  pay  the  civil 
penalty  assessed,  NOAA  may  request 
the  Justice  Department  to  recover  the 
amount  assessed  in  any  appropriate 
district  court  of  the  United  States,  or 
may  act  under  §  904.106. 

§  904. 1 06    Compromise  of  civil  penalty. 

(a)  NOAA,  in  its  sole  discretion,  may 
comproralise,  modify,  remit,  or  mitigate, 
with  or  v»ithout  conditions,  any  civil 
penalty  imposed,  or  which  is  subject  to 
imposition,  except  as  stated  in 
paragraph  (d)  of  this  section. 

(b)  The  compromise  authority  of 
NOAA  under  this  section  is  in  addition 
to  any  similar  authority  provided  in  any 
applicable  statute  or  regulation,  and 
may  be  exercised  either  upon  the 
initiative  of  NOAA  or  in  response  to  a 
request  by  the  alleged  violator  or  other 
interested  person.  Any  such  request 
should  be  sent  to  Agency  counsel  at  the 
address  Bpecified  in  the  NOVA. 

(c)  Neither  the  existence  of  the 
compromise  authority  of  NOAA  under 
this  section  nor  NOAA's  exercise 
thereof  at  any  time  changes  the  date 
upon  which  an  assessment  is  final  or 
payable. 

(d)  Exception.  NOAA  will  not 
compromise,  modify,  or  remit  a  civil 
penalty  Imposed,  or  subject  to 
imposition,  under  the  Deep  Seabed  Hard 
Mineral  Resources  Act  while  an  action 
to  review  or  recover  the  penalty  is 
pending  in  a  court  of  the  United  States. 

§  904.107    Joint  and  several  respondents. 

(a)  A  NOVA  may  assess  a  civil 
penalty  against  two  or  more 
respondients  jointly  and  severally.  Each 
respondent  is  liable  for  the  entire 
penalty,  but  no  more  than  the  amount 
finally  assessed  may  be  collected  from 
the  respondents. 

(b)  A  hearing  request  by  one 
respondent  is  considered  a  request  by 
the  other  respondents.  Agency  counsel, 
having  received  a  hearing  request  from 
one  respondent,  will  send  a  copy  of  it  to 
the  other  joint  and  several  respondents 
in  the  ctise. 

(c)  A  decision  by  the  Judge  or  the 
Administrator  after  a  hearing  requested 
by  one  joint  and  several  respondent  is 
binding  on  all  parties  and  on  all  other 
joint  and  several  respondents,  whether 
or  not  they  entered  an  appearance. 


§  904.108    Factors  considered  in  assessing 
penalties. 

(a)  Factors  to  be  taken  into  account  in      * 
assessing  a  penalty,  depending  upon  the 
statute  in  question,  may  include  the 
nature,  circumstances,  extent,  and 
gravity  of  the  alleged  violation;  the 
respondent's  degree  of  culpability,  any 
history  of  prior  offenses,  and  abiUty  to 
pay;  and  such  other  matters  as  justice 

may  require.  NOAA  will  take  into  .     \ 

account  a  respondent's  ability  to  pay 
when  assessing  a  civil  penalty  for  a 
violation  of  any  of  the  statutes  NOAA 
administers. 

(b)  NOAA  may,  in  consideration  of  a 
respondent's  ability  to  pay,  increase  or 
decrease  a  penalty  from  an  amount  that 
would  otherwise  be  warranted  by  the 
other  relevant  factors.  A  penalty  may  be 
increased  if  a  respondent's  ability  to  pay 
is  such  that  a  higher  penalty  is 
necessary  to  deter  future  violations,  or 
for  commercial  violators,  to  make  a 
penalty  more  than  a  cost  of  doing 
business.  A  penalty  may  be  decreased  if 
the  respondent  establishes  that  he  or 
she  is  unable  to  pay  an  otherwise 
appropriate  penalty  amount. 

(c)  If  a  respondent  asserts  that  a 
penalty  should  be  reduced  because  of  an 
inability  to  pay,  the  respondent  has  the 
burden  of  proving  such  inability  by 
providing  verifiable,  complete,  and 
accurate  financial  information  to  ' 
NOAA.  NOAA  will  not  consider  a 
respondent's  inability  to  pay  unless  the 
respondent,  upon  request,  submits  such 
financial  information  as  Agency  counsel 
determines  i$  adequate  to  evaluate  the 
respondent's  financial  condition. 
Depending  on  the  circumstances  of  the 
case,  Agency  counsel  may  require  the 
respondent  to  complete  a  financial 
information  request  form,  answer 
written  interrogatories,  or  submit 
independent  verification  of  his  or  her 
financial  information.  If  the  respondent 
does  not  submit  the  requested  financial 
information,  he  or  she  will  be  presumed 

to  have  the  ability  to  pay  the  penalty. 

(d)  Finandal  information  relevant  to  a 
respondent's  abiUty  to  pay  includes,  but 
is  not  limited  to,  the  value  of 
respondent's  cash  and  liquid  assets, 
ability  to  borrow,  net  worth,  habilities, 
income,  priw  and  anticipated  profits, 
expected  cash  flow,  and  the 
respondent's  ability  to  pay  in 
installments  over  time.  A  respondent 
will  be  considered  able  to  pay  a  penalty 
even  if  he  or  she  must  take  such  actions 
as  pay  in  installments  over  time,  borrow 
money,  liquidate  assets,  or  reorganize 
his  or  her  business.  NOAA's 
consideration  of  a  respondent's  ability 
to  pay  does  not  preclude  an  assessment 
of  a  penalty  in  an  amount  that  would 
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cause  or  contribute  to  the  bankruptcy  or 
other  discontinuation  of  the 
respondent's  business. 

(e)  Financial  information  regarding 
respondent's  ability  to  pay  should  be 
submitted  to  Agency  counsel  as  soon 
after  receipt  of  the  NOVA  as  possible.  If 
a  respondent  has  requested  a  hearing  on 
the  offense  alleged  in  the  NOVA  and 
wants  his  or  her  inability  to  pay 
considered  in  the  initial  decision  of  the 
ludge.  verifiable  financial  information 
must  be  submitted  to  Agency  counsel  at 
least  15  days  in  advance  of  the  hearing. 
In  deciding  whether  to  submit  such 
information,  the  respondent  should  keep 
in  mind  that  the  Judge  may  assess  de 
novo  a  civil  penally  either  greater  or 
smaller  than  that  assessed  in  the  NOVA. 

(0  Issues  regarding  ability  to  pay  will 
not  be  considered  in  an  administrative 
review  of  an  initial  decision  if  the 
financial  information  was  not  previously 
presented  by  the  respondent  to  the 
fudge  at  the  hearing. 

Subpart  C— Hearing  and  Appeal 
Procedures 

General 

§  904.200    Scope  and  applicability. 

■    (a)  This  Subpart  sets  forth  the 
procedures  governing  the  conduct  of 
hearings  and  the  issuance  of  initial  and 
final  decisions  of  NOAA  in 
administrative  proceedings  involving 
alleged  violations  of  the  laws  cited  in 
§  904.1(c)  and  regulations  implementing 
these  laws,  including  civil  penalty 
assessments  and  permit  sanctions  and 
denials.  By  separate  regulation,  these 
rules  may  be  applied  to  other 
proceedings. 

(b)  Subject  to  the  administrative 
direction  of  the  Chief  Administrative 
Law  Judge,  each  Administrative  Law 
Judge  (Judge)  assigned  by  the  Chief 
Administrative  Law  Judge  is  delegated 
authority  to  make  the  initial  or  final 
decision  of  the  Agency  (whichever  is 
made  appropriate  by  regulation  outside 
this  subpart)  in  proceedings  subject  to 
the  provisions  of  this  subpart,  and  to 
take  actions  to  promote  the  efficient  and 
fair  conduct  of  hearings  as  set  out  in  this 
subpart.  The  Judge  has  no  authority  to 
rule  on  challenges  to  the  validity  of 
regulations  promulgated  by  the  Agency. 

(c)  This  subpart  is  not  an  independent 
basis  for  claiming  the  right  to  a  hearing. 
but  instead  prescribes  procedures  for 
the  conduct  of  hearings,  the  right  to 
which  is  provided  by  other  authority. 

§  904.201    Case  docketing. 

Each  request  for  hearing  promptly 
upon  its  receipt  for  filing  in  the  Office  of 
Administrative  Law  Judges  will  be 
assigned  a  docket  number  and 


thereafter  the  proceeding  will  be 
referred  to  by  such  number.  Written 
notice  of  the  assignment  of  hearing  to  a 
Judge  will  promptly  be  given  to  the 
parties. 

§904.202    Filing  of  documents. 

(a)  Pleadings,  papers,  and  other 
documents  in  the  proceeding  must  be 
filed  in  conformance  with  §  904.3 
directly  with  the  Judge,  with  copies 
served  on  all  other  parties.  Pleadings, 
papers,  and  other  documents  pertaining 
to  administrative  review  under  §  904.273 
must  be  filed  with  the  Administrator, 
with  copies  served  on  all  other  parties. 

(b)  Unless  otherwise  ordered  by  the 
Judge,  discovery  requests  and  answers 
will  be  served  on  the  opposing  party  and 
need  not  be  filed  with  the  Judge. 

§  904.203    Appearances. 

A  party  may  appear  in  person  or  by  or 
with  counsel  or  other  representative. 

§  904.204    Duties  and  powers  of  Judge. 

The  Judge  has  all  powers  and 
responsibilities  necessary  to  preside 
over  the  parties  and  the  proceeding,  to 
hold  prehearing  conferences,  to  conduct 
the  hearing,  and  to  make  the  decision  in 
accordance  with  these  regulations  and  5 
U.S.C.  554  through  557,  including,  but  not 
limited  to.  the  authority  and  duty  to  do 
the  following: 

(a)  Rule  on  a  request  to  participate  as 
a  party  in  the  proceeding  by  allowing, 
denying,  or  limiting  such  participation 
(such  ruling  will  consider  views  of  the 
parties  and  be  based  on  whether  the 
requester  could  be  directly  and 
adversely  affected  by  the  decision  and 
whether  the  requester  can  be  expected 
to  contribute  materially  to  the 
disposition  of  the  proceedings); 

(b)  Schedule  the  time,  place,  and 
manner  of  conducting  the  pre-hearing 
conference  or  hearing,  continue  the 
hearing  from  day  to  day,  adjourn  the 
hearing  to  a  later  date  or  a  different 
place,  and  reopen  the  hearing  at  any 
time  before  issuance  of  the  decision,  all 
in  the  Judge's  discretion,  having  due 
regard  for  the  convenience  and 
necessity  of  the  parties  and  witnesses; 

(c)  Schedule  and  regulate  the  course 
of  the  hearing  and  the  conduct  of  the 
participants  and  the  media,  including 
the  power  to  close  the  hearings  in  the 
interests  of  justice;  seal  the  record  from 
public  scrutiny  to  protect  privileged 
information,  trade  secrets,  and 
confidential  commercial  or  financial 
information;  and  strike  testimony  of  a 
witness  who  refuses  to  answer  a 
question  ruled  to  be  proper; 

(d)  Administer  oaths  and  affirmations 
to  witnesses: 


(e)  Rule  on  discovery  requests, 
establish  discovery  schedules,  and. 
whenever  the  ends  of  justice  would 
thereby  be  served,  take  or  cause 
depositions  or  interrogatories  to  be 
taken  and  issue  protective  orders  under 
§  904.240(d); 

(f)  Rule  on  motions,  procedural 
requests,  and  similar  matters; 

(g)  Receive,  exclude,  limit,  and 
otherwise  rule  on  offers  of  proof  and 
evidence; 

(h)  Examine  and  cross-examine 
witnesses  and  introduce  into  the  record 
on  the  Judge's  own  initiative 
documentary  or  other  evidence; 

(i)  Rule  on  requests  for  appearance  of 
witnesses  or  production  of  documents 
and  take  appropriate  action  upon  failure 
of  a  party  to  effect  the  appearance  or 
production  of  a  witness  or  document 
ruled  relevant  and  necessary  to  the 
proceeding;  as  authorized  by  law.  issue 
subpoenas  for  the  appearance  of 
witnesses  or  production  of  documents; 

(j)  Require  a  party  or  witness  at  any 
time  during  the  proceeding  to  state  his 
or  her  position  concerning  any  issue  or 
his  or  her  theory  in  support  of  such 
position; 

(k)  Take  official  notice  of  any  matter 
not  appearing  in  evidence  that  is  among 
traditional  matters  of  judicial  notice;  or 
of  technical  or  scientific  facts  within  the 
general  or  specialized  knowledge  of  the 
Department  of  Commerce  as  an  expert 
body;  or  of  a  non-privileged  document 
required  by  law  or  regulation  to  be  filed 
with  or  published  by  a  duly  constituted 
government  body;  or  of  any  reasonably 
available  public  document;  Provided, 
that  the  parties  will  be  advised  of  the 
matter  noticed  and  given  reasonable 
opportunity  to  show  the  contrary; 

(1)  For  stated  good  reason(s).  assess  a 
penalty  de  novo  without  being  bound  by 
the  amount  assessed  in  the  NOVA; 

(m)  Prepare  and  submit  a  decision  or 
other  appropriate  disposition  document 
and  certify  the  record; 

(n)  Award  attorney  fees  and  expenses 
as  provided  by  applicable  statute  or 
regulation;  and 

(o)  Grant  preliminary  or  interim  relief. 

§  904.205    Disqualification  of  Judge. 

(a)  The  Judge  may  withdraw 
voluntarily  from  a  particular  case  when 
the  Judge  deems  himself/herself 
disqualified. 

(b)  A  party  may  in  good  faith  request 
the  Judge  to  withdraw  on  the  grounds  of 
personal  bias  or  other  disqualification. 
The  party  seeking  the  disqualification 
must  file  with  the  Judge  a  timely 
affidavit  or  statement  setting  forth  in 
detail  the  facts  alleged  to  constitute  the 
grounds  for  disqualification,  and  the 
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judge  will  rule  on  the  matter.  If  the  Judge 
rules  against  disqualification,  the  ludge 
will  place  alt  matters  relating  to  such 
claims  of  disquahHcation  in  the  record. 

§  904.206    Pleadings,  moMons,  and  aarviee. 

(a)  The  original  of  all  pleadings  and 
documents  must  be  filed  with  the  Office 
of  Administrative  Law  Judges  and  a 
copy  served  upon  each  party.  All 
pleadings  or  documents  when  submitted 
for  filing  must  show  that  service  has 
been  made  upon  all  parties.  Such 
service  must  be  made  in  accordance 
with  §  904.3(a). 

(b)  Pleadings  and  documents  to  be 
filed  may  be  reproduced  by  printing  or 
any  other  process,  provided  the  copies 
are  clear  and  legible:  must  be  dated,  the 
original  signed  in  ink  or  as  otherwise 
verified  for  electronic  mail;  and  must 
show  the  docket  description  and  title  of 
the  proceeding,  and  the  title,  if  any, 
address,  and  telephone  number  of  the 
signatory.  If  typewritten,  the  impression 
may  be  on  only  one  side  of  the  paper 
and  must  be  double  spaced,  pica  type,  if 
possible,  except  that  quotations  may  be 
single  spaced  and  indented. 

(c)  Motions  must  normally  be  made  in 
writing  and  must  state  clearly  and 
concisely  the  purpose  of  and  relief 
sought  by  the  motion,  the  statutory  or 
principal  authority  relied  upon,  and  the 
facts  claimed  to  constitute  the  grounds 
requiring  the  reUef  requested. 

(d)  Unless  othervrise  provided,  the 
answer  to  any  written  motion,  pleading, 
or  petition  must  be  served  within  20 
days  after  date  of  service  thereof.  If  a 
motion  states  that  opposing  counsel  has 
no  objecbon,  it  may  be  acted  upon  as 
soon  as  practicable,  without  awaiting 
the  expiration  of  the  20-day  period. 
Answers  must  be  in  writing,  unless 
made  in  response  to  an  oral  motion 
made  at  a  hearing:  must  fully  and 
completely  advise  the  parties  and  the 
Judge  concerning  the  nature  of  the 
opposition;  must  admit  or  deny 
specifically  and  in  detail  each  material 
allegation  of  the  pleading  answered;  and 
must  state  clearly  and  concisely  the 
facts  and  matters  of  law  relied  upon. 
Any  new  matter  raised  in  an  answer 
will  be  deemed  controverted. 

(e)  A  response  to  an  answer  will  be 
called  a  reply.  A  short  reply  restricted  to 
new  matters  may  be  served  within  15 
days  of  service  of  an  answer.  The  judge 
has  discretion  to  dispense  with  the 
reply.  No  further  responses  are 
permitted. 

§  904.207    Amendment  of  pleadings  or 
record. 

The  Judge,  upon  his  or  her  own 
initiative  or  upon  application  by  a  party, 
may  order  a  party  to  make  a  more 


definite  statement  of  any  pleading.  The 
Judge  has  discretion  to  permit  either 
party  to  amend  its  pleadings  upon 
conditions  fair  to  both  parties.  Harmless 
errors  may  be  corrected  (by  deletion  or 
substitution  of  words  or  figures],  and 
broad  discretion  will  be  exercised  by 
the  Judge  in  permitting  such  corrections. 

§  904.208    Extensions  of  time. 

If  appropriate  and  justified,  and  as 
provided  in  §  904.3(e).  the  Judge  may 
grant  any  request  for  an  extension  of 
time.  Requests  for  extensions  of  time 
must,  except  in  extraordinary 
circumstances,  be  made  in  writing. 

§  904.209    Expedited  proceedings. 

In  the  interests  of  justice  and 
administrative  efficiency,  the  Judge,  on 
his  or  her  own  initiative  or  upon  the 
application  of  any  party,  may  expedite 
the  proceeding.  A  motion  of  a  party  to 
expedite  the  proceeding  may,  in  the 
discretion  of  the  Judge,  be  made  orally 
or  in  vf  riting  with  concurrent  actual 
notice'to  all  parties.  If  a  motion  for  an 
expedited  hearing  is  granted,  the  hearing 
on  the- merits  may  not  be  scheduled  with 
less  than  three  days'  notice,  unless  all 
parties  consent  to  an  earlier  hearing. 

§  904.210    Summary  decision. 

(a)  A.t  any  time  after  a  proceeding 
begins,  a  party  may  move  fcH-  or  the 
judge  on  his  or  her  own  motion  may 
grant  a  summary  decision  disposing  of 
all  or  part  of  the  issues. 

(b)  A  summary  decision  may  be 
rendeled  if  the  entire  record  shows  as  to 
the  isaue(s)  under  consideration:  (1) 
That  there  is  no  genuine  issue  as  to  any 
material  fact:  aad  (2)  that  the  moving 
party  is  entitled  to  siunmary  decision  £ls 
a  matter  of  law. 

§  904.ai  1     Failure  to  appear. 

(a)  If  a  party  fails  to  appear  after 
proper  service  of  notice,  the  hearing  may 
proceed.  A  notation  of  failure  to  appear 
will  be  made  in  the  record,  and  the 
hearing  may  be  conducted  with  the 
parties  then  present,  or  may  be 
terminated  if  the  Judge  determines  that 
proceeding  with  the  hearing  will  not  aid 
the  decisional  process. 

(b)  The  Judge  will  place  in  the  record 
all  the  facts  concerning  the  issuance  and 
service  of  the  notice  of  time  and  place  of 
hearing. 

(c)  The  Judge  may  deem  a  failure  of  a 
party  to  appear  after  proper  notice  a 
waiver  of  any  right  to  a  hearing  and 
consent  to  the  making  of  a  decision  on 
the  r^ord. 

§  904 .2 1 2    Dismissal  for  failure  to 
prosecute  or  defend. 

Whenever  the  record  discloses  the 
failure  of  either  party  to  file  documents. 


respond  to  orders  or  notices  from  the 
Judge,  or  otherwise  indicates  an 
intention  on  the  part  of  either  party  not 
to  participate  further  in  the  proceeding, 
the  Judge  may  issue  an  order  to  show 
cause  why  the  case  should  not  be 
dismissed  or  dispvosed  of  adversely  to 
that  party's  interest,  or  make  such  order 
as  is  necessary  for  the  just  and 
expeditious  resolution  of  the  case, 
including  dismissal  of  the  matter  from 
the  docket  for  failure  to  prosecute  or 
defend.  Such  dismissal  or  other  order  is 
subject  to  f§  904.272  and  904.273. 

§  904.213    ScttlemenU. 

If  settlement  is  reached  before  the 
Judge  has  certified  the  record,  the  Judge 
may  requine  the  submission  of  a  copy  of     j 
the  settlement  agreement  to  assure  that 
the  Judge's!  consideration  of  the  case  is 
completed  and  to  order  the  matter 
dismissed  on  the  basis  of  the  agreement. 

§  904.214    Stipulationa.  » 

The  parties  may,  by  stipulation,  agree 
upon  any  Blatters  involved  in  the 
proceeding  and  include  such  stipulations 
in  the  recofd  with  the  consent  of  the 
Judge.  Written  stipulations  must  be  | 

signed  and  served  upon  all  parties. 

§  904.2 1 5    Consoiidation. 

The  Judge  may  order  two  or  more 
proceedings  that  involve  substantially 
the  same  parties  or  the  same  issues    , 
consolidated  and/or  heard  together.  ' 

§  904.216    Prehearing  conferences. 

(a)  Prior  to  any  hearirvg  or  at  other 
time  deemed  appropriate,  the  Judge 
may,  upon  his  or  her  own  initiative,  or 
upon  the  application  of  any  party, 
arrange  a  telephone  conference  and, 
where  appropriate,  record  such 
telephone  conference,  or  direct  the    '     i 
parties  to  appear  for  a  conference  to 
consider: 

(1)  Simplification  or  clarification  of 
the  issues  or  settlement  of  the  case  by 
consent: 

(2)  The  possibility  of  obtaining 
stipulations,  admissions,  agreements, 
and  rulingp  on  admissibility  of 
documents,  understandings  on  matters 
already  of  record,  or  similar  agreements 
that  will  avoid  unnecessary  proof. 

(3)  Agreements  and  rulings  to 
facilitate  Sie  discovery  process; 

(4)  Limitation  of  the  number  of  expert 
witnesses  or  other  avoidance  of 
cumulative  evidence: 

(5)  The  procedure,  course,  and 
conduct  of  the  hearing: 

(6)  The  distribution  to  the  parties  and 
the  Judge  prior  to  the  hearing  of  written 
testimony  and  exhibits  in  order  to 
expedite  tiie  hearing: 
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(7)  Such  othtr  matters  as  may  aid  in 
the  disposition  of  the  proceeding. 

(b)  The  Judge  in  his  or  her  discretion 
may  issue  an  order  showing  the  matters 
disposed  of  in  such  conference. 

Discovery 

§  904.240    Discovery  generally. 

(a)  Preliminary  Position  on  Issues  and 
Procedures.  Prior  to  hearing  the  Judge 
will  ordinarily  require  from  the  parties  a 
written  submission  stating  their 
preliminary  positions  on  legal  and 
factual  issues  and  procedures,  listing 
potential  witnesses  and  summarizing 
their  testimony,  and  listing  exhibits. 
This  document,  which  must  be  served 
on  all  other  parties,  will  normally 
obviate  the  need  for  further  discovery. 
Failure  to  provide  the  requested 
information  may  result  in  the  exclusion 
of  witnesses  and/or  exhibits  at  the 
hearing.  See  also  §  904.212.  A  party  has 
the  affirmative  obligation  to  supplement 
the  submission  as  new  information 
becomes  known  to  the  party. 

(b)  Additional  discovery.  Upon 
written  motion  by  a  party,  the  Judge 
may  allow  additional  discovery  only 
upon  a  showing  of  relevance,  need,  and 
reasonable  scope  of  the  evidence 
sought,  by  one  or  more  of  the  following 
methods:  deposition  upon  oral 
examination  or  written  questions, 
written  interrogatories,  production  of 
documents  or  things  for  inspection  and 
other  purposes,  and  requests  for 
admission. 

(c)  Time  limits.  Motions  for 
depositions,  interrogatories,  admissions, 
or  production  of  documents  or  things 
may  not  be  filed  within  20  days  of 
hearing  except  on  order  of  the  Judge  for 
good  cause  shown.  Oppositions  to  a 
discovery  motion  must  be  filed  within  10 
days  of  service  unless  otherwise 
provided  in  these  rules  or  by  the  Judge. 

(d)  Oppositions.  Oppositions  to  any 
discovery  motion  or  portion  thereof 
must  state  with  particularity  the  grounds 
relied  upon.  Failure  to  object  in  a  timely 
fashion  constitutes  waiver  of  the 
objection. 

(e)  Scope  of  discovery.  The  Judge  may 
limit  the  scope,  subject  matter,  method, 
time,  or  place  of  discovery.  Unless 
otherwise  limited  by  order  of  the  Judge, 
the  scope  of  discovery  is  as  follows: 

(1)  In  general.  As  allowed  under 
paragraph  (bj  of  this  section,  parties 
may  obtain  discovery  of  any  matter,  not 
privileged,  that  is  relevant  to  the 
allegations  of  the  charging  document,  to 
the  proposed  relief,  or  to  the  defenses  of 
any  respondent,  or  that  appears 
reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence. 


(2)  Hearing  preparation:  Materials.  A 
party  may  not  obtain  discovery  of 
materials  prepared  in  anticipation  of 
litigation  except  upon  a  showing  that  the 
party  seeking  discovery  has  a 
substantial  need  for  the  materials  in 
preparation  of  his  or  her  case,  and  is 
unable  without  undue  hardship  to  obtain 
the  substantial  equivalent  of  the 
materials  by  other  means.  Mental 
impressions,  conclusions,  opinions,  or 
legal  theories  of  an  attorney  or  other 
representative  of  a  party  are  net 
discoverable  under  this  section. 

(3)  Hearing  preparation:  Experts.  A 
party  may  discover  the  substance  of  the 
facts  and  opinions  to  which  an  expert 
witness  is  expected  to  testify  and  a 
summary  of  the  grounds  for  each 
opinion.  A  party  may  also  discover  facts 
known  or  opinions  held  by  an  expert 
consulted  by  another  party  in 
anticipation  of  litigation  but  not 
expected  to  be  called  as  a  witness  upon 
a  showing  of  exceptional  circumstances 
making  it  impracticable  for  the  party 
seeking  discovery  to  obtain  such  facts  or 
opinions  by  other  means. 

(f)  Failure  to  comply.  If  a  party  fails  to 
comply  with  any  subpoena  or  order 
concerning  discovery,  the  Judge  may,  in 
the  interest  of  justice: 

(1)  Infer  that  the  admission,  testimony, 
documents,  or  other  evidence  would 
have  been  adverse  to  the  party; 

(2)  Rule  that  the  matter  or  matters 
covered  by  the  order  or  subpoena  are 
established  adversely  to  the  party; 

(3)  Rule  that  the  party  may  not 
introduce  into  evidence  or  otherwise 
rely  upon,  in  support  of  any  claim  or 
defense,  testimony  by  such  party, 
officer,  or  agent,  or  the  documents  or 
other  evidence; 

(4)  Rule  that  the  party  may  not  be 
heard  to  object  to  introduction  and  use 
of  secondary  evidence  to  show  what  the 
withheld  admission,  testimony, 
documents,  or  other  evidence  would 
have  shown; 

(5)  Strike  part  or  all  of  a  pleading,  a 
motion  or  other  submission  by  the  party, 
concerning  the  matter  or  matters 
covered  by  the  order  or  subpoena; 

(6)  Render  a  decision  of  the 
proceeding  against  the  party. 

§  904.241    Depositions. 

(a)  Notice.  If  a  motion  for  deposition 
is  granted,  and  unless  otherwise  ordered 
by  the  Judge,  the  party  taking  the 
deposition  of  any  person  must  serve  on 
that  person,  and  each  other  party, 
written  notice  at  least  15  days  before  the 
deposition  would  be  taken  (or  25  days  if 
the  deposition  is  to  be  taken  outside  the 
United  States).  The  notice  must  state  the 
name  and  address  of  each  person  to  be 
examined,  the  time  and  place  where  the 


examination  would  be  held,  the  name 
and  mailing  address  of  the  person 
before  whom  the  deposition  would  be 
taken,  and  the  subject  matter  about 
which  each  person  would  be  examined. 

(b)  Taking  the  deposition.  Depositions 
may  be  taken  before  any  officer 
authorized  to  administer  oaths  by  the 
law  of  the  United  States  or  of  the  place 
where  the  examination  is  to  be  held,  or 
before  a  person  appointed  by  the  Judge. 
Each  deponent  will  be  sworn,  and  any 
party  has  the  right  to  cross-examine. 
Objections  are  not  waived  by  failure  to 
make  them  during  the  deposition  unless 
the  ground  of  the  objection  is  one  that 
might  have  been  removed  if  presented  at 
that  time.  The  deposition  will  be 
recorded,  transcribed,  signed  by  the 
deponent,  unless  waived,  and  certified 
by  the  officer  before  whom  the 
deposition  was  taken.  All  transcription 
costs  associated  with  the  testimony  of  a 
deponent  will  be  borne  by  the  party 
seeking  the  deposition.  Each  party  will 
bear  its  own  expense  for  any  copies  of 
the  transcript.  See  also  §  904.252(c). 

(c)  Alternative  deposition  methods.  By 
order  of  the  Judge,  the  parties  may  use 
other  methods  of  deposing  parties  or 
witnesses,  such  as  telephonic 
depositions  or  depositions  upon  written 
questions.  Objections  to  the  form  of 
written  questions  are  waived  unless 
made  within  five  days  of  service  of  the 
questions. 

(d)  Use  of  depositions  at  hearing.  (1) 
At  hearing  any  part  or  all  of  a 
deposition,  so  far  as  admissible  under 
the  rules  of  evidence  applied  as  though 
the  witness  were  then  testifying,  may  be 
used  against  any  party  who  was  present 
or  represented  at  the  taking  of  the 
deposition,  or  had  reasonable  notice. 

(2)  The  deposition  of  a  witness  may 
be  used  by  any  party  for  any  purpose  if 
the  Judge  finds:  (i)  That  the  witness  is 
unable  to  attend  due  to  death,  age. 
health,  imprisonment,  disappearance  or 
distance  from  the  hearing  site;  or  (ii) 
that  exceptional  circumstances  make  it 
desirable,  in  the  interest  of  justice,  to 
allow  the  deposition  to  be  used. 

(3)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  any  party 
may  introduce  any  other  part. 

§  904.242    Interrogatories  to  parties. 

(a)  Use  at  hearing.  If  ordered  by  the 
Judge,  any  party  may  serve  upon  any 
other  party  written  interrogatories. 
Answers  may  be  used  at  hearing  in  the 
same  manner  as  depositions  under 

§  904.241(d). 

(b)  Answers  and  objections.  Answers 
and  objections  must  be  made  in  writing 
under  oath,  and  reasons  for  the 
objections  must  be  stated.  Answers 
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must  Du  signed  Dy  uie  person  mdking 
them  and  objections  by  the  attorney 
making  them.  Unless  otherwise  ordered, 
answers  and  objections  must  be  served 
on  all  parties  within  20  days  after 
service  of  the  interrogatories. 

(c)  Option  to  produce  records.  Where 
the  answer  to  an  interrogatory  may  be 
ascertained  from  the  records  of  the 
party  upon  whom  the  interrogatory  is 
served,  it  is  sufficent  to  specify  such 
records  and  afford  the  party  serving  the 
interrogatories  an  opportunity  to 
examine  them. 

§  904.243    Admissions. 

(a)  Request.  If  ordered  by  the  |udge, 
any  party  may  serve  on  any  other  party 
a  written  request  for  admission  of  the 
truth  of  any  relevant  matter  of  fact  set 
forth  in  the  request,  including  the 
genuineness  of  any  relevant  document 
described  in  the  request.  Copies  of 
documents  must  be  served  with  the 
request.  Each  matter  of  which  an 
admission  is  requested  must  be 
separately  stated. 

(b)  Response.  Each  matter  is  admitted 
unless  a  written  answer  or  objection  is 
served  within  20  days  of  service  of  the 
request,  or  within  such  other  time  as  the 
Judge  may  allow.  The  answering  party 
must  specifically  admit  or  deny  each 
matter,  or  state  the  reasons  why  he  or 
she  cannot  truthfully  admit  or  deny  it. 

(c)  Effect  of  admission.  Any  matter 
admitted  is  conclusively  established 
unless  the  fudge  on  motion  permits 
withdrawal  or  amendment  of  it  for  good 
cause  shown. 

§  904.244    Production  of  documents  and 
inspection. 

(a)  Scope.  If  ordered  by  the  Judge,  any 
party  may  serve  on  any  other  party  a 
request  to  produce  a  copy  of  any 
document  or  specifically  designated 
category  of  documents,  or  to  inspect, 
copy,  photograph,  or  test  any  such 
document  or  tangible  thing  in  the 
possession,  custody,  or  control  of 

the  party  upon  whom  the  request  is 
served. 

(b)  Procedure.  The  request  must  set 
forth;  (1)  The  items  to  be  produced  or 
inspected  by  item  or  by  category, 
described  with  reasonable  particularity, 
and  (2J  a  reasonable  time,  place,  and 
manner  for  inspection.  The  party  upon 
whom  the  request  is  served  must  serve 
within  20  days  a  response  or  objections, 
which  must  address  each  item  or 
category  and  inchide  copies  of  the 
requested  documents. 

§904.245    Subpoenas. 

(a)  In  general.  Subpoenas  for  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  documentary 


evidence  for  the  purpose  of  discovery  or 
hearing  may  be  issued  as  authorized  by 
the  statute  under  which  the  proceeding 
is  conducted. 

(b)  Timing.  AppHcations  for 
subpoenas  must  be  submitted  at  least  10 
days  before  the  scheduled  hearing  or 
deposition. 

(c)  Motions  to  quash.  Any  person  to 
whom  a  subpoena  is  directed  or  any 
party  may  move  to  quash  or  limit  the 
subpoena  within  10  days  of  its  service  or 
on  or  before  the  time  specified  for 
compliance,  whichever  is  shorter.  The 
Judge  may  quash  or  modify  the 
subpoena. 

(d)  Enforcement.  In  case  of 
disobeidience  to  a  subpoena,  NOAA 
may  request  the  Justice  Department  to 
invoke  the  aid  of  any  court  of  the  United 
States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  documentary  evidence. 

Hearings 

§  904.260    Notice  of  time  and  place  of 
haoflnt. 

(a)  The  Judge  will  promptly  serve  on 
the  parties  notice  of  the  time  and  place 
of  hearing.  The  hearing  will  not,  except 
in  extfaordinary  circumstances,  be  held 
less  than  20  days  after  service  of  the 
notice  of  hearing. 

(b)  In  setting  a  place  for  hearing,  the 
Judge  will  consider  the  convenience  and 
costs  of  the  parties,  including  but  not 
limited  to  transportation  costs  and  living 
expenses  of  witnesses,  attorneys,  and 
the  Judge:  place  of  residence  of  the 
respoodentfs);  scheduling  of  other 
hearings  within  the  same  region:  and 
availability  of  facilities  and  rmjrt 
reporters. 

(c)  The  Judge  may  order  that  all  or 
part  of  a  proceeding  be  heard  on 
submissions  or  affidavits  if  it  appears 
that  substantially  all  important  issues  of 
material  fact  may  be  resolved  by  means 
of  written  materials  and  that  efficient 
disposition  of  the  proceedir^  can  be 
made  without  oral  hearing.  For  good 
cause,  the  Judge  may  also  order  that 
testimony  of  witnesses  be  taken  by 
telephone. 

§  904.251     Evidence. 

(a)  At  the  hearing,  every  party  has  the 
right  lo  present  oral  or  documentary 
evidence  in  support  of  its  case  or 
defense,  to  submit  rebuttal  evidence, 
and  to  conduct  such  cross-examination 
as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts.  This  paragraph 
may  sot  be  interpreted  to  diminish  the 
powers  and  duties  of  the  Judge  under 
this  subpart. 

(b)  All  evidence  that  is  relevant, 
material,  reliable,  and  probative,  and 
not  ufiduly  repetitious  or  cumulative,  is 


admissible  at  the  hearing.  Formal  rules 
of  evidence  do  not  necessarily  apply  to 
the  proceedings,  and  hearsay  evidence 
is  not  inadmissible  as  such. 

(c)  Formal  exceptions  lo  the  rulings  of 
the  Judge  are  unnecessary.  It  is 
sufficient  that  a  party,  at  the  time  of  the 
ruling,  maloes  known  the  action  thai  it 
desires  the  Judge  to  take  or  its  objection 
to  an  action  taken,  and  the  grounds 
therefor.  Rulings  on  each  objection  must 
appear  in  the  record. 

(d)  in  any  case  involving  a  charged 
violation  of  law  in  which  the  party 
charged  has  admitted  an  allegation, 
evidence  may  be  taken  to  establish 
matters  of  aggravation  or  mitigation. 

(e)  Exhibits  in  a  foreign  language  most 
be  translated  into  English  before  such 
exhibits  are  offered  into  evidence. 
Copies  of  both  the  untranslated  and 
translated  versions  of  the  proposed 
exhibits,  along  with  the  name  of  the 
translator,  must  be  served  on  the 
opposing  party  at  least  10  days  prior  lo 
the  hearing  unless  the  parties  otherwise 
agree. 

(f)  A  party  who  intends  to  raise  an 
issue  concerning  the  law  of  a  foreign 
country  must  give  reasonable  notice. 
The  Judge,  in  determining  foreign  law, 
may  consider  any  relevant  material  or 
source,  whether  or  not  submitted  by  a 
party.        |  , 

§  904.2S2    Witnesses. 

(a)  Any  witness  not  a  party  may  have 
personal  counsel  to  advise  him  or  her  as 
to  his  or  her  rights,  but  such  counsel 
may  not  otherwise  partidpate  in  the 
hearing. 

(b)  Witnesses  who  are  not  parties 
may  be  excluded  from  the  hearing  room 
prior  to  the  taking  of  their  testimony,  i 

(c)  Witnesses  other  than  NOAA 
employees  subpoenaed  under  these 
rules,  including  §  904.245.  will  be  paid 
the  same  fees  and  mileage  that  are  paid 
witnesses  in  the  courts  of  the  United 
States,  and  witnesses  whose  depositions 
are  taken  are  entitled  to  the  same  fees 
as  are  paid  for  like  services  in  the  courts 
of  the  United  States.  Fees  and  any  other 
related  expenses  for  NOAA  emoloyees 
as  authorfeed  by  the  NOAA  travel 
handbook  will  be  paid  by  the  party  at 
whose  insrtance  the  witness  appears  or 
the  deposition  is  taken. 

(d)  If  a  witness  is  expected  lo  testify 
in  a  languBge  other  than  the  English 
language,  the  party  sponsoring  the 
witness  must  provide  for  the  services  of 
an  interpreter  and  advise  opposing 
counsel  10  days  prior  to  the  hearing 
concerning  the  ex'ent  to  which 
interpreters  are  to  be  used.  When 
available,  the  interpreter  must  be  court 
certified  «|nder  28  U.S.C.  1827. 
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§  904.253    Interiocuiory  appeals. 

(a)  Af  the  request  of  a  party  or  on  the 
Judge's  owa  initiative,  the  Judge  may 
certify  io  the  Administrator  for  review  a 
ruling  that  does  not  finally  dispose  of 
the  proceeding,  if  the  Judge  determines 
that  an  immediate  appeal  therefrom  may 
materially  advance  the  ulbmste 
disposition  of  the  matter. 

(b)  Upon  certification  by  the  Judge  of 
the  inlerlacutorv  ruling  for  review.  Ihe 
parties  have  10  days  to  serve  any  briefs 
associated  with  (he  certification.  The 
Administrator  will  promptly  decide  the 
matter. 

(cj  No  mterlocutory  appeal  lies  as  to 
any  ruling  not  certified  by  the  Judge. 

§  904.254    Ex  partt  commuRJeations. 

(a)  Except  to  the  extent  required  for 
disposition  of  ex  parte  matters  as 
authorized  by  law.  after  issuance  of  a 
NOVA.  NOPS,  or  NIDP  and  until  ihe 
final  decision  of  the  Agency  is  effective 
under  these  regulations,  no  ex  parte 
communication  relevant  to  the  merits  of 
the  proceeding  may  be  made,  or 
knowingly  caused  to  be  made: 

(1)  By  the  Judge  or  by  an  Agency 
employee  involved  in  tbe  decisional 
process  of  the  proceeding  to  amy 
interested  person  outside  tbe 
Department  of  Commerce  or  to  any 
Agency  employee  involved  in  the 
investigation  or  proBecution  of  the  case; 

(2)  By  any  Agency  employee  involved 
in  the  investigation  or  prosecution  of  the 
case  to  the  Judge  or  to  any  Agency 
employee  involved  in  the  decisional 
process  of  the  proceeding;  or 

(3)  By  an  interested  person  outside  the 
Department  of  Commerce  to  the  Judge  or 
to  any  Agency  employee  involved  in  the 
decisional  process  of  the  proceeding. 

(b)  An  Agency  employee  or  Judge  who 
makes  or  receives  a  prohibited 
communication  must  place  in  the 
hearing  record  the  communication  and 
any  response  thereto,  and  the  judge  or 
Administrator,  as  appropriate,  may  take 
action  consistent  with  these  rules,  the 
applicable  statute,  and  5  U.S.C.  556(d) 
and  557(d). 

(c)  Agency  counsel  may  not 
participate  or  advise  in  the  decision  of 
the  Judge  or  the  Administrator's  review 
thereof  except  as  witness  or  counsel  in 
the  proceeding  in  accordance  with  this 
subpart.  In  addition,  the  Judge  may  not 
consult  any  person  or  party  on  a  fact  in 
issue  unless  notice  and  opportunity  for 
all  parties  to  participate  is  provided. 

(d)(1)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  communications 
concerning  national  defense  or  foreign 
policy  matters.  Such  ex  parte 
communications  to  or  from  an  Agency 
employee  on  national  defense  or  foreign 
policy  matters,  or  from  employees  of  the 


United  States  Government  involving 
intergovernmental  negotiations,  are 
allowed  if  the  conmiunicator's  position 
with  respect  to  those  matters  cannot 
otherwise  be  fairly  presented  for 
reasons  of  foreign  poHcy  or  national 
defense. 

(2)  Ex  parte  communications  subject 
to  this  paragraph  will  be  made  a  part  of 
tbe  record  to  the  extent  that  they  do  not 
include  information  classified  under  an 
Executive  Order.  Classrfied  information 
will  be  included  in  a  classified  portion 
of  the  record  that  will  be  available  for 
review  only  in  accordance  with 
applicable  law. 

Post-Hearing 

§904.260    Off icM  transcrtpL 

(a)  The  official  transcript  of  testimony 
taken,  together  with  any  exhibits,  briefs, 
or  memoranda  of  law  filed  therewith, 
will  be  filed  with  the  Office  of 
Administrative  Law  Judges.  Transcripts 
of  testimony  will  be  available  in  any 
proceeding  and  will  be  supplied  to  the 
parties  upon  the  payment  of  fees  at  the 
rate  provided  in  the  agreement  with  the 
reporter. 

(b)  The  Judge  may  determine  whether 
"ordinary  copy."  "daily  copy,"  or  other 
copy  (as  those  terms  are  defined  by 
contract)  will  be  necessary  and  required 
for  the  proper  conduct  of  the  proceeding. 

§  904.261    Post-Deartng  briefs. 

(a)  Unless  a  different  schedule  is 
established  in  the  discretion  of  the 
Judge,  including  the  procedure  in 
paragraph  (b)  of  this  section,  the  parties 
may  file  proposed  fmdings  of  fact  and 
conclusions  of  law,  together  with 
supporting  briefs,  within  30  calendar 
days  from  service  of  the  hearing 
transcript.  Reply  briefs  may  be 
submitted  within  15  days  after  service  of 
the  proposed  findings  and  conclusions 

to  which  they  respond,  unless  the  Judge 
sets  a  different  schedule. 

(b)  In  cases  involving  few  parties, 
limited  issues,  and  short  hearings,  the 
Judge  may  require  that  any  proposed 
fmdings  and  conclusions  and  reasons  in 
support  be  presented  orally  at  the  cloae 
of  the  hearing.  In  such  case,  the  Judge 
will  advise  the  parties  in  advance  of 
hearing. 

§  904.262    Documents,  copies  and  extilMts. 

(a)  If  original  documents  have  been 
received  in  evidence,  a  true  copy 
thereof,  or  of  such  part  as  may  be 
material  or  relevant,  may  be  substituted 
in  lieu  of  the  original  during  the  hearing 
or  at  its  conclusion.  The  Judge  may.  in 
his  or  her  discretion,  and  after  notice  to 
the  other  parties,  allow  the  withdrawal 
of  original  exhibits  or  any  part  thereof 
by  the  party  entitled  thereto  for  the 
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purpose  of  substituting  copies.  The 
substitution  of  true  copies  of  exhibits,  or 
any  part  thereof,  may  be  required  by  the 
Judge  in  his  or  her  discretion  as  a 
condition  of  granting  permission  for 
withdrawal  of  the  original. 

(b)  Photographs  may  be  substituted 
for  physical  evidence  in  tbe  discretion  of 
tbe  Judge. 

(c)  Except  upon  tbe  Judge's  order,  or 
upon  request  by  a  party,  physical 
evidence  will  be  retained  after  the 
hearing  by  the  authonzed  enforcement 
officer  responsible  for  the  case. 

Decision 

§  904,270    Record  of  decision. 

(a)  The  exclusive  record  of  decision 
consists  of  the  official  transcript  of 
testimony  and  proceedings;  exhibits 
admitted  into  evidence:  briefs, 
pleadings,  and  other  documents  filed  in 
Ihe  proceeding;  and  descriptions  or 
copies  of  matters,  facts,  or  documents 
officially  noticed  in  the  proceeding.  Any 
other  exhibits  and  records  of  any  ex 
parte  communications  will  accompany 
the  record  of  decision. 

(b)  The  Judge  will  arrange  for 
appropriate  storage  of  the  records  of  any 
proceeding,  which  place  of  storage  need 
not  necessarily  be  located  physically 
within  the  Office  of  Administrative  Law 
Judges. 

(c)  Exhibits  offered  after  the  dose  of  a 
bearing  will  not  be  admitted,  unless  tbe 
Judge  specifically  keeps  open  or  reopens 
the  record  to  admit  them. 

§904,271    Decision. 

(a)  After  expiration  of  the  period 
provided  in  §  904.261  for  the  filing  of 
reply  briefs  (unless  the  parties  have 
waived  briefs  or  presented  proposed 
findings  orally  at  the  hearing),  the  Judge 
will  render  a  written  decision  upon  the 
record  in  the  case,  setting  forth: 

(1)  Findings  and  conclusions,  and  the 
reasons  or  basis  therefor,  on  all  material 
issues  of  fact,  law.  or  discretion 
presented  on  the  record,  and  the  ruling 
on  any  proposed  findings  or  conclusions 
presented  by  the  parties; 

(2)  A  statement  of  any  facts  noticed  or 
relied  upon  in  the  decision;  and 

(3)  Such  other  matters  as  the  Judge 
considers  appropriate. 

(b)  If  the  parties  have  presented  oral 
proposed  findings  at  the  hearing  or  have 
waived  presentation  of  proposed 
findings,  the  Judge  may  at  the 
termination  of  the  hearing  announce  the 
decision,  subject  to  later  issuance  of  a 
written  decision  under  paragraph  (a)  of 
this  section.  The  Judge  may  in  such  case 
direct  the  prevailing  party  to  prepare 
proposed  findings,  conclusions,  and  an 
order. 
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(c)  The  Judge  will  serve  the  written 
decision  on  each  of  the  parties  by 
registered  or  certified  mail,  return 
receipt  requested,  and  will  promptly 
certify  to  the  Administrator  the  record, 
including  the  original  copy  of  the 
decision,  as  complete  and  accurate. 

(d)  Unless  the  Judge  orders  a  stay 
under  §  904.272,  or  unless  a  petition  for 
discretionary  review  is  filed  or  the 
Administrator  issues  an  order  to  review 
upon  his/her  own  initiative,  an  initial 
decision  becomes  effective  as  the  final 
administrative  decision  of  NOAA  30 
days  after  service,  unless  otherwise 
provided  by  statute  or  regulations. 

§904.272    Petition  for  reconsideration. 

Unless  an  order  of  the  Judge 
specifically  provides  otherwise,  any 
party  may  file  a  petition  for 
reconsideration  of  an  order  or  decision 
issued  by  the  Judge.  Such  petitions  must 
state  the  matter  claimed  to  have  been 
^roneously  decided  and  the  alleged 
errors  or  relief  sought  must  be  specified 
with  particularity.  Petitions  must  be 
filed  within  20  days  after  the  service  of 
such  order  or  decision.  Neither  the  filing 
nor  the  granting  of  a  petition  for 
reconsideration  may  operate  as  a  stay  of 
an  order  Or  decision  or  its  effectiveness 
date  (including  for  purposes  of  §  904.273) 
unless  specifically  so  ordered  by  the 
Judge.  Within  15  days  after  the  petition 
is  filed,  any  party  to  the  proceeding  may 
file  an  answer  in  support  or  in 
opposition.  In  the  Judge's  discretion,  the 
hearing  may  be  reopened  to  consider 
matters  raised  in  a  petition  that  could 
not  reasonably  have  been  foreseen  prior 
to  issuance  of  the  order  or  decision. 

§  904.273    Administrative  review  of 
decision. 

(a)  Subject  to  the  requirements  of  this 
section,  any  party  may  petition  for 
review  of  an  initial  decision  of  the  Judge 
within  30  days  after  the  date  the 
decision  is  served.  The  petition  shall  be 
addressed  to  the  Administrator  and  filed 
at  the  following  address:  Administrator, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Room  5128, 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230. 

(b)  Review  by  the  Administrator  of  an 
initial  decision  is  discretionary  and  is 
not  a  matter  of  right.  A  petition  for 
review  nust  be  served  upon  all  parties.  If 
a  party  files  a  timely  petition  for 
discretionary  review,  or  action  to  review 
is  taken  by  the  Administrator  upon  his 
or  her  own  initiative,  the  effectiveness 
of  the  initial  decision  is  stayed  until 
further  order  of  the  Administrator. 


(c)  Petitions  for  discretionary  review 
may  be  filed  only  upon  one  or  more  of 
the  following  grounds: 

(1)  A  finding  of  a  material  fact  is 
clearly  erroneous  based  upon  the 
evidence  in  the  record; 

(2)  A  necessary  legal  conclusion  is 
contrary  to  law  or  precedent: 

(3)  A  substantial  and  important 
question  of  law,  poHcy,  or  discretion  is 
involved  (including  the  amount  of  the 
civil  penalty);  or 

(4)  A  prejudicial  procedural  error  has 
occurred. 

(d)  Each  issue  must  be  separately 
numbered,  concisely  stated,  and 
supported  by  detailed  citations  to  the 
record,  statutes,  regulations,  and 
principal  authorities.  Issues  of  fact  or 
law  not  argued  before  the  Judge  may  not 
be  raised  on  review  unless  they  were 
raised  for  the  first  time  in  the  initial 
decision,  or  could  not  reasonably  have 
been  foreseen  and  raised  by  the  parties 
during  the  hearing.  The  Administrator 
will  not  consider  new  or  additional 
evidence  that  is  not  a  part  of  the  record 
before  the  Judge. 

(e)  No  oral  argument  on  petitions  for 
discretionary  review  will  be  allowed. 

(f)  Within  30  days  after  service  of  a 
petition  lor  discretionary  review,  any 
party  may  file  and  serve  an  answer  in 
support  or  in  opposition.  No  further 
replies  are  allowed. 

(g)  If  the  Administrator  declines  to 
exercise  discretionary  review,  such 
order  will  be  served  on  all  parties 
personally  or  by  registered  or  certified 
mail,  return  receipt  requested,  and  will 
specify  the  date  upon  which  the  Judge's 
decision  will  become  effective  as  the 
final  decision  of  NOAA.  The 
Administrator  need  not  give  reasons  for 
declining  review. 

(h)  If  the  Administrator  grants  a 
petition  tor  discretionary  review,  he  or 
she  will  issue  an  order  specifying  issues 
to  be  briefed  and  a  briefing  schedule. 
Such  issues  may  constitute  one  or  more 
of  the  is$ues  raised  in  the  petition  for 
discretionary  review  and/or  matters  the 
Administrator  wishes  to  review  on  his 
or  her  own  initiative.  Only  those  issues 
specified  in  the  order  may  be  argued  in 
the  briefs  and  considered  by  the 
Administrator.  No  oral  argument  will  be 
permitted. 

(i)  After  expiration  of  the  period  for 
filing  briefs  under  paragraph  (h)  of  this 
section,  the  Administrator  will  render  a 
written  decision  on  the  issues  under 
review.  The  Administrator  will  transmit 
the  decision  to  each  of  the  parties  by 
registered  or  certified  mail,  return 
receipt  requested.  The  Administrator's 
decision  becomes  the  final 
administrative  decision  on  the  date  it  is 


served,  unless  otherwise  provided  in  the 
decision.        I 

Subpart  D— Permit  Sanctions  and 
Denials 

General 

§  904.300    Scope  and  applicatiility. 

(a)  This  Subpart  sets  forth  policies 
and  procedures  governing  the 
suspension,  revocation,  modification, 
and  denial  of  permits  for  reasons 
relating  to  enforcement  of  the  statutes 
cited  in  §  904.1(c),  except  for  the  statutes 
listed  in  paragraph  (b)  of  this  section. 
These  reasons  include  nonpayment  of 
civil  penalties  or  criminal  fines,  and 
violations  of  statutes,  regulations,  or 
permit  conditions.  Nothing  in  this  | 
subpart  precludes  sanction  or  denial  of       ! 
a  permit  for  reasons  not  relating  to 
enforcement.  As  appropriate,  and  unless 
otherwise  specified  in  this  subpart,  the 
provisions  of  Subparts  A,  B,  and  C  apply 
to  this  subpart. 

(b)  Regulations  governing  sanctions 
and  denials  of  permits  issued  under  the 
Deep  Seabed  Hard  Mineral  Resources 

Act  (30  U.S.C.  1401  et  seq.)  appear  at  15  i 

CFR  Part  970;  under  the  Ocean  Thermal  j 

Energy  Conversion  Act  of  1980  (42  ' 
U.S.C.  9101  et  seq.),  at  15  CFR  Part  981. 

§  904.301     Bases  for  sanctions  or  denials. 

(a)  Unless  otherwise  specified  in  a 
settlement  agreement,  or  otherwise 
provided  in  this  Subpart,  NOAA  may 
take  action  under  this  subpart  with 
respect  to  any  permit  issued  under  the 
statutes  cited  in  §  904.1(c).  The  bases  for 
an  action  to  sanction  or  deny  a  permit 
are  as  follows: 

(1)  The  commission  of  any  offense 
prohibited  by  any  statute  administered 
by  NOAA,  including  violation  of  any 
regulation  promulgated  or  permit 
condition  or  restriction  prescribed 
thereunder,  by  the  permit  holder  or  with 
the  use  of  a  permitted  vessel; 

(2)  The  failure  to  pay  a  civil  penalty 
assessed  under  Subparts  B  and  C  of  this 
part;  or 

(3)  The  failure  to  pay  a  criminal  fine 
imposed  or  to  satisfy  any  other  liability 
incurred  in  a  judicial  proceeding  under 
any  of  the  statutes  administered  by 
NOAA. 

(b)  A  sanction  may  be  imposed  or  a 
permit  denied  under  this  subpart  with         i 
respect  to  the  particular  permit 
pertaining  to  the  offense  or  nonpayment, 
and  may  also  be  applied  to  any  NOAA 
permit  held  or  sought  by  the  permit 
holder,  including  permits  for  other 
activities  or  for  other  vessels.  Examples 

of  the  application  of  this  policy  are  the 
following: 
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(1)  NOAA  suspends  Vessel  As  fishing 
permit  for  nonpaymerit  of  a  dvil  penalty 
pertaining  to  Vessel  A.  The  owner  of 
Vessel  A  buys  Vessel  B  and  applies  for 

a  permit  for  Vessel  B  to  participate  in 
the  same  or  a  different  fishery.  NOAA 
may  withhold  that  permit  until  the 
sanction  against  vessel  A  is  lifted. 

(2)  NOAA  revokes  a  Marine  >4ammal 
Protection  Act  permit  for  violation  of  its 
conditions.  The  permit  holder 
subsequently  applies  for  a  permit  under 
the  Endangered  Species  Aot.  NOAA 
may  deny  the  ESA  application. 

(3)  Captain  X,  an  officer  in  Country 
Y's  fishing  fleet,  is  found  guifty  of 
assaulting  an  enforcement  officer. 
NOAA  may  impose  a  condition  on  the 
permits  of  Country  Y's  vessels  that  they 
may  not  fish  in  the  fishery  conservation 
zone  with  Captain  X  aboard.  (See 

§  904.320(c).) 

(c)  Sanction  not  extinguished  by  sale. 
[Reserved] 

§904.902    Notice  of  permtt  sanction 
(HOPS). 

(a)  A  NOPS  will  be  served  personally 
or  by  registered  or  certified  mail,  return 
receipl  requested,  on  the  permit  holder. 
When  a  foreign  fishing  vessel  is 
involved,  service  will  be  made  oai  the 
agent  authorized  to  receive  and  respond 
to  any  legal  process  for  vessels  oT  that 
country. 

(b)  The  NOPS  will  set  forth  the 
sanction  to  be  imposed,  the  bases  for 
the  sanction,  and  any  opportunity  for  a 
hearing.  It  will  state  the  effective  date  of 
the  sanction,  which  will  ordinarily  not 
be  earlier  than  30  calendar  days  after 
the  date  of  receipt  of  the  NOPS  (see 

§  904.322). 

(c)  Upon  demand  by  an  authorized 
enforcement  officer,  a  permit  holder 
must  surrender  a  permit  against  which  a 
sanction  has  taken  effect.  The 
effectiveness  of  the  sanction,  however, 
does  not  depend  on  surrender  of  the 
permit. 

§  904.303    Notice  of  intent  to  deny  permit 
(NIDP). 

(a)  NOAA  may  issue  an  NIDP  if  the 
applicant  has  been  charged  with  a 
violation  of  a  statute,  regulation,  or 
permit  administered  by  NOAA. 

(b)  The  NIDP  will  set  forth  the  basis 
for  its  issuance  and  any  opportunity  for 
a  hearing,  and  will  be  served  in 
accordance  with  §  904.302(a). 

(c)  NOAA  will  not  refund  any  fee(s) 
submitted  with  a  permit  appHcation  if 
an  NIDP  is  issued. 

(d)  An  NIDP  may  be  issued  in 
conjunction  with  or  independent  of  a 
NOPS.  Nothing  in  this  section  should  be 
interpreted  to  precbde  NOAA  from 
initiating  a  permit  sanction  action 


following  issuance  of  the  permit,  or  from 
withholding  a  p>ermit  under  §  904.310(c) 
or  ?  904.320. 

§  904.304     Opportunity  for  tiearins. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  recipient  of  a 
NOPS  or  NIDP  will  be  provided  an 
opportimity  for  a  hearing.  The  hearing 
may  be  combined  with  any  other 
hearing  under  this  part. 

(b)  There  will  be  no  opportimity  for  a 
hearing  if,  with  respect  to  the  violation 
that  forms  the  basis  for  the  NOPS  or 
NIDP.  the  permit  holder  had  a  previous 
opportunity  to  participate  as  a  party  in  a 
judicial  or  administrative  hearing, 
whether  or  not  the  permit  holder  did 
participate,  and  whether  or  not  such  a 
hearing  was  held. 

(c)  If  entitled  to  a  hearing  under  this 
section,  the  recipient  of  a  NOPS  or  NIDP 
will  have  30  calendar  days  from  receyjt 
of  the  notice  to  request  a  hearing.  A 
request  for  hearing  must  be  dated  and  in 
writing.  Faflure  to  request  a  hearing 
within  30  days  constitutes  a  waiver  of 
the  opportunity  for  a  hearing. 

(d)  Even  if  no  hearing  is  requested. 
NOAA  may  order  a  hearing  if  it  will 
serve  the  interests  of  justice.  This 
paragraph  does  not  create  any  right  to  a 
hearing  in  addition  to  the  right  provided 
in  paragraph  (a)  of  this  section. 

Sanctions  for  Nonpayment  of  Penalties 

§gM.310    Nature  of  sanction*. 

fa)  NOAA  may  suspend  a  permit  if 

(1)  A  civil  penalty  has  been  assessed 
against  the  permit  holder  under 
Subparts  B  and  C  of  this  part,  but  the 
permit  holder  has  failed  to  pay  the 
penalty,  or  has  defaulted  on  a  payment 
agreement;  or 

(2)  A  criminal  fine  or  other  liability  for 
violation  of  any  of  the  statutes 
administered  by  NOAA  has  been 
imposed  against  the  permit  holder  in  a 
judicial  proceeding,  but  payment  has  not 
been  made. 

(b)  NOAA  will  suspend  any  permit 
issued  to  a  foreign  fishing  vessel  under 
section  204(b)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
under  the  circumstances  set  forth  in 
paragraph  (a)  of  this  section. 

(c)  NOAA  will  withhold  any  other 
permit  for  which  the  permit  holder 
applies  if  either  condition  in  §  904.310(a) 
is  applicable. 

§904.311    Compliance. 

If  the  pemiit  holder  pays  the  fine  or 
penalty  in  full  or  agrees  to  terms 
satisfactory  to  NOAA  for  payment: 

(a)  The  suspension  will  not  take 
effect; 


(b)  Any  permit  suspended  under 
§  904.310  will  be  remstated  by 
affirmative  order  of  NOAA;  or 

(c)  Any  application  by  the  permit 
holder  may  be  granted  if  the  permit 
holder  is  otherwise  qualified  to  receive 
the  permit. 

Sanctions  for  Violations 

§  904.320    Nature  of  sanctions. 

Subject  to  the  requirements  of  this 
subpart,  NOAA  may  take  any  of  the 
following  actions  or  combination  of 
actions  if  a  permit  holder  or  permitted 
vessel  violates  a  statute  administered  by 
NOAA,  or  any  regulation  promulgated 
or  permit  condition  prescribed 
thereunder: 

(a)  Revocation.  A  permit  may  be 
cancelled,  with  or  without  prejudice  to 
issuance  of  the  permit  in  the  future. 
Additional  requirements  for  issuance  of 
any  future  permit  may  be  imposed. 

(b)  Suspension.  A  permit  may  be 
suspended  either  for  a  specified  period 
of  tinf»e  or  until  stated  requirements  are 
met,  or  both.  If  contingent  on  stated 
requirements  being  met,  the  suspension 
is  with  prejudice  to  issuance  of  any 
permit  until  the  requirements  are  met. 

(c)  Modificotion.  A  permit  may  be 
modified,  as  by  imposing  additional 
conditions  and  restrictions.  If  the  permit 
was  issued  for  a  foreign  fishing  vessel 
under  section  204(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  additional  conditions  and 
restrictions  may  be  imposed  on  the 
application  of  the  foreign  nation 
involved  and  on  .any  ptermits  issued 
under  such  application. 

§  904.321    Reinstatement  at  pormH. 

(a)  A  permit  suspended  for  a  specified 
period  oif  time  will  be  reinstated 
automatically  at  the  end  of  the  period. 

fb)  A  permit  suspended  until  stated 
requirements  are  met  will  be  reinstated 
only  by  affirmative  order  of  NOAA. 

§  904.322    Interim  action. 

(a)  To  protect  marine  resources  during 
the  pendency  of  an  action  under  this 
subpart,  in  cases  of  willfulness,  or  as 
otherwise  required  in  the  interest  of 
public  health,  welfare,  or  safety,  an 
Administrative  Law  Judge  may  order 
immediate  suspension,  modification,  or 
withholding  of  a  permit  until  a  decision 
is  made  on  the  action  proposed  in  a 
NOPS  or  NIDP. 

(b)  The  Judge  will  order  interim  action 
under  paragraph  (a)  of  this  section,  only 
after  finding' that  there  exists  probable 
cause  to  believe  that  the  violation 
charged  in  the  NOPS  or  NIDP  was 
committed.  The  Judge's  finding  of 
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probable  cause,  which  will  be 
summarized  in  the  order,  may  be  made: 

(1)  After  review  of  the  factual  basis  of 
the  alleged  violation,  following  an 
opportunity  for  the  parties  to  submit 
their  views  (orally  or  in  writing,  in  the 
Judge's  discretion);  or 

(2)  By  adoption  of  an  equivalent 
finding  of  probable  cause  or  an 
admission  in  any  administrative  or 
judicial  proceeding  to  which  the 
recipient  of  the  NOPS  or  NIDP  was  a 
party,  including,  but  not  limited  to,  a 
hearing  to  arrest  or  set  bond  for  a  vessel 
in  a  civil  forfeiture  action  or  an 
arraignment  or  other  hearing  in  a 
criminal  action.  Adoption  of  a  finding  or 
admission  under  this  paragraph  may  be 
made  only  after  the  Judge  reviews 
pertinent  portions  of  the  transcript  or 
other  records,  documents,  or  pleadings 
from  the  other  proceeding. 

(c)  An  order  for  interim  action  under 
paragraph  (a)  of  this  section  is 
unappealable  and  will  remain  in  effect 
until  a  decision  is  made  on  the  NOPS  or 
NIDP.  Where  such  interim  action  has 
been  taken,  the  Judge  will  expedite  any 
hearing  requested  under  5  904.304. 

Subpart  E— Written  Warnings 

§  904.400    Purpose  and  scope. 

This  Subpart  sets  forth  the  policy  and 
procedures  governing  the  issuance  and 
use  of  written  warnings  by  persons 
authorized  to  enforce  the  statutes 
administered  by  NOAA,  and  the  review 
of  such  warnings.  A  written  warning 
may  be  issued  in  lieu  of  assessing  a  civil 
penalty  or  initiating  criminal 
prosecution  for  violation  of  any  of  the 
laws  cited  in  S  904.1(c). 

§  904.401    Written  warning  as  a  prior 
offense. 

A  written  warning  may  be  used  as  a 
basis  for  dealing  more  severely  with  a 
subsequent  offense,  including,  but  not 
limited  to,  a  violation  of  the  same 
statute  or  an  offense  involving  an 
activity  that  is  related  to  the  prior 
offense. 

§  904.402    Procedures. 

(a)  Any  person  authorized  to  enforce 
the  laws  listed  in  $  904.1(c)  who  finds  a 
violation  of  one  of  the  laws  may  issue  a 
written  warning  to  a  violator  in  lieu  of 
other  law  enforcement  action  that  could 
be  taken  under  the  applicable  statute. 

(b)  The  written  warning  will  (1)  state 
that  it  is  a  "written  warning";  (2)  state 
the  factual  and  statutory  or  regulatory 
basis  for  its  issuance;  (3)  advise  the 
violator  of  its  effect  in  the  event  of  a 
future  violation;  and  (4)  inform  the 
violator  of  the  right  of  review  and 
appeal  under  S  904.403. 


(c)  NOAA  will  maintain  a  record  of 
written  warnings  that  are  issued. 

(d)  If,  within  120  days  of  the  date  of 
the  written  warning,  further 
investigation  indicates  that  the  violation 
is  more  serious  than  realized  at  the  time 
the  written  warning  was  issued,  or  that 
the  violator  previously  committed  a 
similar  o%nse  for  which  a  written 
warning  was  issued  or  other 
enforcement  action  was  taken,  NOAA 
may  withdraw  the  warning  and 
commence  other  civil  or  criminal 
proceedings. 

(e)  For  written  warnings  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  or  the  Northern  Pacific 
Halibut  Act  of  1982,  the  enforcement 
officer  will  note  the  warning,  its  date, 
and  reason  for  its  issuance  on  the 
permit,  if  any,  of  the  vessel  used  in  the 
violation.  If  noting  the  warning  on  the 
permit  of  the  vessel  is  impracticable, 
notice  of  the  written  warning  will  be 
served  personally,  or  by  registered  or 
certified  mail,  return  receipt  requested, 
on  the  vessel's  owner,  operator,  or 
designated  agent  for  service  of  process, 
and  such  service  will  be  deemed 
notation  on  the  permit. 

§  904.403    Review  and  appeal  of  a  written 
warning. 

(a)  If  a  person  receives  a  written 
warning  from  an  enforcement  agent,  the 
person  may,  within  90  days  of  receipt  of 
the  written  warning,  seek  review  by  the 
appropriate  NOAA  Regional  Attorney. 
The  request  must  be  in  writing  and  must 
present  the  facts  and  circumstances  that 
explain  or  deny  the  violation  described 
in  the  warning.  The  Regional  Attorney 
will  review  the  information  and  notify 
the  person  of  his  or  her  decision. 

(b)  If  a  person  receives  a  written 
warning  from  a  Regional  Attorney  or 
staff  attorney,  or  receives  a  decision 
from  a  Regional  Attorney  affirming  a 
written  warning,  the  person  may  appeal 
the  warning  or  decision  to  the  NOAA 
Assistant  General  Counsel  for 
Enforcement  and  Litigation.  The  appeal 
must  be  brought  within  30  days  of 
receipt  of  the  warning  or  decision  from 
the  Regional  Attorney.  The  Assistant 
General  Counsel  for  Enforcement  and 
Litigation  may,  in  his  or  her  discretion, 
affirm,  expunge,  or  modify  the  written 
warning  and  will  notify  the  person  of  the 
decision.  The  decision  constitutes  the 
final  agency  action. 

(c)  The  addresses  of  the  NOAA 
Regional  Attorneys  are: 

Regional  Counsel.  Office  of  General  Counsel, 

NOAA.  14  Elm  Street,  Federal  Building. 

Gloucester.  MA  01930 
Regional  Counsel.  Offlce  of  General  Counsel, 

NOAA.  9450  Koger  Blvd.,  Suite  102,  St. 

Pelersliurg.  FL  33702 


Regional  Counsel.  Office  of  General  Counsel, 

NOAA.  Bin  C15700,  7600  Sandpoint  Way, 

NE..  Seattle.  WA  98115 
Regional  Counsel.  Office  of  General  Counsel, 

NOAA,  300  South  Ferry  Street,  Room  2013,        | 

Terminal  Island,  CA  90731 
Regional  Counsel.  Office  of  General  Counsel. 

NOAA,  P.O.  Box  1668.  )uneau,  AK  99802 

The  address  of  the  Assistant  General 
Counsel  for  Enforcement  and  Litigation     j 
is  1825  Connecticut  Avenue  NW.,  Suite      ' 
607,  Washington,  DC  20235. 

Subpart  F— Seizure  and  Forfeiture 
Procedures    1 

§  904.500    Purpose  and  scope. 

(a)  This  subpart  sets  forth  procedures 
governing  the  release  or  forfeiture  of 
seized  property  (except  property  seized 
and  held  solely  as  evidence)  that  is 
subject  to  forfeiture  under  the  various 
statutes  administered  by  NOAA. 

(b)  Except  as  provided  in  this  subpart, 
these  regulations  apply  to  all  seized 
property  subject  to  forfeiture  under  the 
statutes  listed  in  Subpart  A.  This 
subpart  is  in  addition  to.  and  not  in 
contradiction  of,  any  special  rules 
regarding  seizure,  holding  or  disposition 
of  property  seized  under  these  statutes.      j 

§  904.501    Notice  of  seizure. 

Except  where  the  owner,  consignee,  or 
other  party  that  the  facts  of  record 
indicate  has  an  interest  in  the  seized 
property  is  personally  notified,  or  where 
seizure  is  made  under  a  search  warrant, 
NOAA  will,  as  soon  as  practicable 
following  the  seizure  or  other  receipt  of 
seized  property,  mail  notice  of  the 
seizure  by  registered  or  certified  mail, 
return  receipt  requested,  to  the  owner  or 
consignee,  if  known  or  easily 
ascertainable,  or  other  party  that  the 
facts  of  record  indicate  has  an  interest 
in  the  seized  property.  The  notice  will 
describe  the  seized  property  and  state 
the  time,  place  and  reason  for  the 
seizure.  The  notice  will  inform  each 
interested  party  of  his  or  her  right  to 
apply  for  remission  or  mitigation  of  the 
forfeiture  (including  any  agreement  that 
may  be  required  under 
§  904.506(b)(2)(vii)).  The  notice  may  be 
combined  with  a  notice  of  the  sale  of  i 

perishable  fish  issued  under  §  904.505. 

§  904.S02    Bonded  release. 

NOA_A  may,  in  its  sole  discretion, 
release  any  seized  property  upon 
deposit  with  NOAA  of  the  full  value  of 
the  property  or  such  lesser  amount  as 
NOAA  deems  sufficient  to  protect  the 
interests  served  by  the  applicable 
statute.  The  deposit  will  be  held  in  a 
NOAA  suspense  account,  or  deposited 
with  the  appropriate  court,  pending  the 
outcome  of  forfeiture  proceedings,  in 
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addition.  NOAA  may,  m  its  sole 
discretion,  accept  a  bond  or  other 
security  in  place  of  fish,  wildlife,  or 
other  property  seized.  The  bond  will 
contain  such  conditions  as  NOAA 
deems  appropriate.  The  provisions  of 
§  904.506(0  apply  to  NOAAs 
determination  whether  to  release  the 
property.  The  deposit  or  bond  will  for  all 
purposes  be  considered  to  represent  the 
property  seized  and  subject  to  forfeiting. 

§904.503    Appraisement 

NOAA  will  appraise  seized  property 
to  determine  its  domestic  value. 
Domestic  value  means  the  price  at 
which  such  or  similar  property  is  offered 
for  sale  at  the  time  and  place  of 
appraisement  in  the  ordinary  course  of 
trade.  If  there  is  no  market  for  the  seized 
property  at  the  place  of  appraisement, 
the  value  in  the  principal  market  nearest 
the  place  of  appraisement  will  be  used. 
If  the  seized  property  may  not  lawfully 
be  sold  in  the  United  States,  its  domestic 
value  will  be  determined  by  other 
reasonable  means. 

§  904.504    Administnitlve  forfeiture 
proceedings. 

(a)  When  authorized.  This  section 
applies  to  property  that  is  determined 
under  {  904.503  to  have  a  value  of 
$100,000  or  less,  and  that  is  subject  to 
administrative  forfeiture  under  the 
applicable  statute.  This  section  does  not 
apply  to  conveyances  seized  in 
connection  with  criminal  proceedings. 

(b)  Procedure.  (1)  NOAA  will  publish 
a  notice  of  proposed  forfeiture  once  a 
week  for  at  least  three  successive  weeks 
in  a  newspaper  of  general  circulation  in 
the  Federal  judicial  district  in  which  the 
property  was  seized.  However,  if  the 
value  of  the  seized  property  does  not 
exceed  $1,000,  the  notice  may  be 
published  by  posting  for  at  least  three 
successive  weeks  in  a  conspicuous  place 
accessible  to  the  public  at  the  National 
Marine  Fisheries  Service  Enforcement 
Office,  United  States  District  Court,  or 
the  United  States  Customs  House 
nearest  the  place  of  seizure,  with  the 
date  of  posting  indicated  on  the  notice. 
In  addition,  a  reasonable  effort  will  be 
made  to  serve  the  notice  personally,  or 
by  registered  or  certified  mail,  return 
receipt  requested,  on  each  person  whose 
whereabouts  and  interest  in  the 
property  are  known  or  easily 
ascertainable. 

(2)  The  notice  of  proposed  forfeiture 
will  (i)  describe  the  seized  property, 
including  any  applicable  registration  or 
serial  numbers;  (ii)  state  the  time,  place 
and  reason  for  the  seizure;  and  (iii) 
describe  the  rights  of  an  interested 
person  to  file  a  claim  to  the  property 
(including  the  right  to  file  a  motion  to 


stay  administrative  forfeiture 
proceedings  and  to  petition  to  remit  or 
mitigate  the  forfeiture). 

(3)(i)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  any  person 
claiming  the  seized  property  may  file  a 
claim  with  NOAA,  at  the  address 
indicated  in  the  notice,  within  20  days  of 
the  date  the  notice  was  first  published 
or  posted.  The  claim  must  state  the 
claimant's  interest  in  the  property. 

(ii)  Except  as  provided  in  paragraph 
(b)(3)(v)  or  (b)(4)  of  this  section,  a  bond 
for  costs  in  the  penal  sum  of  $5,000  or  10 
per  cent  of  the  appraised  value  of  the 
property,  whichever  is  lower,  but  not 
less  than  $250,  with  sureties  satisfactory 
to  the  Administrator,  must  be  filed  with 
the  claim  for  seized  property.  The  bond 
may  be  posted  on  Customs  form  4615  or 
a  similar  form  provided  by  NOAA. 
There  must  be  endorsed  on  the  bond  a 
list  or  schedule  in  substantially  the 
following  form,  signed  by  the  claimant 
in  the  presence  of  witnesses,  and 
attested  by  the  witnesses: 
List  or  schedule  containing  a  particular 
description  of  seized  article,  claim  for 
which  is  covered  by  the  within  bond;  to 
wit: 


The  foregoing  list  is  correct 


Gaimant 


Attest 


A  certified  check  may  be  substituted 
for  a  bond. 

(iii)  Filing  a  claim  and  posting  a  bond 
does  not  entitle  the  claimant  to 
possession  of  the  property.  However,  it 
does  stop  administrative  forfeiture 
proceedings. 

(iv)  If  the  claim  and  bond  are  filed 
timely  in  accordance  with  this  section. 
NOAA  will  refer  the  matter  to  the 
Attorney  General  to  institute  forfeiture 
proceedings  in  the  appropriate  United 
States  District  Court. 

(v)  Upon  satisfactory  proof  of 
financial  inability  to  post  the  bond. 
NOAA  may  waive  the  bond  requirement 
for  any  person  claiming  an  interest  in 
the  seized  property. 

(4)  Instead  of,  or  in  addition  to,  filing  a 
claim  and  bond  under  paragraph  (b)(3) 
of  this  section,  any  person  claiming  the 
seized  property  may  file  with  NOAA 
within  20  days  after  the  date  of  first 
publication  or  posting  of  the  notice  of 
proposed  forfeiture,  a  motion  to  stay 
administrative  forfeiture  proceedings. 
The  motion  must  contain:  (i)  the 
claimant's  verified  statement  showing 
the  claimant's  absolute  title  to  the  seized 


property,  free  of  all  liens  or  other  third 
party  interests;  and  (ii)  the  claimants 
offer  to  pay  in  advance  all  reasonable 
costs  anticipated  for  storage  and 
maintenance  of  the  property.  NOAA.  in 
its  discretion,  may  grant  the  stay  and 
impose  any  conditions  deemed 
reasonable,  including  but  not  limited  to 
length  of  the  stay,  factors  that  would 
automatically  terminate  the  stay,  and 
any  requirement  for  a  bond  to  secure 
payment  of  storage  or  maintenance 
costs.  If  NOAA  denies  or  terminates  the 
stay,  the  claimant,  if  he  or  she  has  not 
already  done  so,  has  20  days  from 
receipt  of  the  denial  or  termination 
order  to  file  a  claim  and  bond  in 
accordance  with  paragraph  (b)(3)  of  this 
section.  Failure  to  file  the  claim  and 
bond  within  that  20  days  will  result  in 
summary  forfeiture  under  paragraph 
(b)(5)  of  this  section. 

(5)  If  a  claim  and  bond  are  not  filed 
within  20  days  of  notice  in  accordance 
with  this  section,  or  if  a  motion  for  a 
stay  under  paragraph  (b)(4)  is  pending, 
NOAA  will  declare  the  property 
forfeited.  The  declaration  of  forfeiture 
will  be  in  writing  and  will  be  served  on 
each  person  whose  whereabouts  and 
prior  interest  in  the  seized  property  are 
known  or  easily  ascertainable.  The 
forfeited  property  will  be  subject  to 
disposition  as  authorized  by  law  and 
regulations  of  NOAA. 

(6)  If  the  appraised  value  of  the 
property  is  more  than  $100,000,  or  a 
timely  and  satisfactory  claim  and  bond 
for  property  appraised  at  $100,000  or 
less  are  submitted  to  NOAA,  the  matter 
will  be  referred  to  the  Attorney  General 
to  institute  in  rem  proceedings  in  the 
appropriate  United  States  District  Court. 

§  904.505    Summary  sate. 

(a)  In  view  of  the  perishable  nature  of 
fish,  any  person  authorized  to  enforce  a 
statute  administered  by  NOAA  may,  as 
authorized  by  law,  sell  or  cause  to  be 
sold,  and  any  person  may  purchase,  for 
not  less  than  its  domestic  fair  market 
value,  fish  seized  under  such  statute. 

(b)  Any  person  purchasing  fish  subject 
to  this  section  must  deliver  the  proceeds 
of  the  sale  to  a  person  authorized  to 
enforce  a  statute  administered  by 
NOAA  immediately  upon  request  of 
such  authorized  person.  Anyone  who 
does  not  so  deliver  the  proceeds  may  be 
subject  to  penalties  under  the  applicable 
statute  or  statutes. 

(c)  NOAA  will  give  notice  of  the  sale 
by  registered  or  certified  mail,  return 
receipt  requested,  to  the  owner  or 
consignee,  if  known  or  easily 
ascertainable,  or  to  any  other  party  that 
the  facts  of  record  indicate  has  an 
interest  in  the  seized  fish,  unless  the 
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owner  or  consignee  or  other  interested 
party  has  otherwise  been  perscmany 
notified.  T^ofice  will  be  sent  either  prior 
to  the  sale,  or  as  suoon  thereafter  as 
practicable. 

(d)  The  proceeds  of  fhe  sale,  after 
deducting  any  reasonable  costs  of  the 
sale,  will  be  subject  to  any 
administrative  or  judicial  proceedings  in 
the  safe  manner  as  the  seized  fish  would 
have  been,  including  an  action  in  rem 
for  the  forfeiture  of  the  proceeds. 
Pending  disposition  of  such  proceedings, 
the  proceeds  will,  as  appropriate,  either 
be  deposited  in  a  NOAA  suspense 
account  or  submitted  to  fhe  appropriate 
court.  The  proceeds  will  not  be  subject 
to  release  under  §  §04.502  or  §  904.506(f). 

(e)  Seizure  and  sale  of  fish  is  without 
prejudice  to  any  other  remedy  or 
sanction  authoriEed  by  law. 

§  904.506    RemissJon  and  mitigation  of 
forteilufe. 

(a)  Application  of  ihis  section.  [1)  This 
section  estabUshee  procedures  for  filing 
with  NOAA  a  petition  for  relief  from 
forfeitures  incurred,  or  alleged  to  have 
been  incurred,  under  any  statute 
administered  by  NOAA  that  authorizes 
the  remission  or  mitigation  ei 
forfeitures. 

(2)  Although  NOAA  may  properly 
consider  a  petition  for  relief  from 
forfeiture  along  with  other  consequences 
of  a  violation,  the  remission  or 
mitigation  of  a  forfeiture  is  not 
dispositive  of  any  criminal  charge  filed, 
civil  penalty  assessed,  or  permit 
sanction  proposed,  unless  MOAA 
expressly  so  states.  Remission  or 
mitigation  of  a  forfeiture  is  in  the  nature 
of  executive  clemency  and  is  granted  in 
the  sole  discretion  of  NOAA  only  when 
consistent  with  the  purposes  of  the 
particular  statute  involved  and  this 
section. 

(3)  NOAA  will  not  consider  a  petition 
for  remission  or  mitigation  whiles 
forfeiture  proceeding  is  pending  in 
federal  court.  Once  such  a  case  is 
referred  to  the  Attorney  General  for 
institution  of  judicial  proceedings,  and 
until  the  proceedings  are  completed,  any 
petition  received  by  NOAA  will  be 
forwarded  to  the  Attorney  General  for 
consideration. 

(b)  Petition  for  relief  from  forfeiture. 
(1)  Any  person  having  an  interest  in 
property  seized  and  subject  to  forfeiture 
may  file  a  petition  for  relief  from 
forfeiture.  Unless  otherwise  directed  in 
a  notice  concerning  the  seized  property, 
the  petition  shall  be  addressed  to 
NOAA  and  filed  with  the  Regional 
Attorney  nearest  to  the  place  where  the 
property  is  held  (addresses  in 
§  904.403(c)). NOAA  will  considers 
petition  filed  after  a  declaration  or 


decide  of  focieiture  vnly  if  ^e  petitioner 
demonstcates  Ifaal  he  at  she  did  aiat 
previously  know  of  ihe  seizure  aad  was 
in  such  occumstances  .as  prevented  htm 
or  her  from  knowing  of  »t,  except  thai 
NOAA  will  oat  consider  a  petition  fiied 
more  thafo  Ibcae  jsonths  from  the  date  of 
«uch  deciaration  or<lfiCFee.  (See 
§  904,5^  regapding  the  J-tght  of  certain 
claimants  to  petition  ^or  restaration  of 
proceeds  from  the  sale  of  forfeited 
property.) 

(2)  The  petition  need  not  be  La  any 
particular  lorm,  but  must  set  forth  the 
followii^: 

(i)  A  (lescEiptian  of  4be  property 
seized: 
(ii)  The  date  and  place  of  the  seizure; 
(iii)  The  pebtiMier's  intereftt  in  ike 
property,  supported  as  appropriate  by 
bills  of  sale,  contracts,  mortgages,  or 
other  satisfactory  evidence; 

(iv)  The  facts  and  circumstances 
relied  upon  by  the  petitioner  to  justify 
the  remission  or  jnitigation; 

(v)  Any  request  for  release  under 
paragraph  (f)  of  this  section  pending 
final  decision  on  the  petition,  together 
with  any  offer  of  payment  to  protect  the 
United  States'  interest  that  petitioner 
makes  in  xelum  ior  the  xelease,  and  the 
facts  and  circumstances  relied  upon  by 
petitioner  in  the  request; 

(vi)  The  signature  of  the  petitioner,  his 
or  her  attorney,  or  other  authorized 
agent;  atid 

(vii)  An  express  agreement  to  defer 
adminislrative  or  judicial  forfettm-e 
proceedings  until  completion  of  all  other 
related  judicial  or  administrative 
procee($ngs  (including  any  associated 
civil  peaalty  or  perjoit. sanction 
proceecSngs). 

A  false  statement  in  a  petition  will 
subject  petitioner  to  prosecution  under 
18  U.S.C  1001. 

(c)  Investigation.  NOAA  will 
investigate  the  facts  and  circumstances 
shown  by  the  petition  and  seizure,  and 
may  in  this  respect  appoint  an 
investigator  to  examine  the  facts  and 
prepare  a  report  of  investigation. 

(d)  Decision  an  petition.  (1)  After 
investigation  .under  paragraph  (c)  of  this 
section,  NOAA  will  decide  the  matter 
and  notify  the  petitioner.  NOAA  may 
remit  or  mitigate  the  forfeiture,  on  such 
terms  and  conditions  as  under  the 
applicable  statute  and  the 
circumstances  are  deemed  reasonable 
and  just,  upon  a  finding: 

(i)  That  the  forfeiture  was  incurred 
withoul  willful  negligence  and  without 
any  intention  on  the  part  of  petitioner  to 
violate  the  applicable  statute;  or 

(ii)  Itiat  other  ciroumstanoes  exist 
that  justify  remission  or  mitigation  of  the 
forfeiture. 


(2)  Unless  NOAA  detenninesno  valid 
purpose  would  be  Mnved.  ^K^AA  will 
condrtion  a  cfcoisiontDTeinit  or  mitigsrte 
a  focfeitun  upon  fhe  petftioner's 
submitting  an  agreement,  tn  a  form 
satisfactery  to  NOAA,  to  hold  the 
United  States  and  its  officers  or  agents 
harmless  frovt  any  and  all  claims  based 
on  loss  of  or  liamage  Is  !the  seized 
pipperty  or  that  might  result  from  grant 
erf  remission  or  mitigatoon.  If  the 
petitioner  is  not  the  beneficial  owner  of 
the  property,  or  if  there  are  others  with  a 
proprietary  interest  in  the  property, 
NOAA  may  require  the  petitioner  to 
submit  such  an  agreement  executed  by 
the  beneficirf  owner  or  other  interested 
party.  NOAA  may  also  require  that  the 
property  be  promptly  eicported  from  the 
United  States. 

(e)  Complkmce  ivith  the  decision.  A 
decision  by  "NOAA  to  remit  or  mitigate 
the  forfeiture  upon  stated  conditions,  as 
upon  payment  of  a  specified  amount, 
will  be  effecHve  for  BO  days  after  the 
date  of  the  decision.  If -flie  petitioner 
does  not  comply  with  the  conditions 
within  that  period  in  the  manner 
prescribed  by  the  decision,  or  make 
arrangements  satisfactory  to  NOAA  for 
later  compliance,  the  remission  or 
mitigation  vuill  be  void,  and  judicial  or 
administrative  forfeiture  proceedings 
will  be  instituted  or  resumed. 

(f)  Release  of  seized  property  peading 
decision.  (1)  Upon  request  in  the  petition 
for  relief  ham  forfeiture,  NOAA  may  in 
its  discretion  order  the  release,  pending 
final  decision  on  the  petition,  of  all  or  | 
part  of  the  seized  property  upon 
payment  by  the  petitioirer-af  the  full 
value  of  the  property  to  be  released  or 
such  lesser  amount  as  NOAA  deems 
sufficient  to  protect  the  interests  served 
by  the  applicable  statute.  The  following, 
however,  will  not  bexeleased: 

(i)  Property  in  which  NOAA  is  not 
satisfied  that  the  petitioner  has  a 
substantial  interest 

(ii)  Property  whose  entry  into  the 
commerce  of  the  United  Stales  is 
prohibited; 

(iii)  Live  animals,  except  in  the 
interest  of  the  animals'  welfare; 

(iv)  Proceeds  from  the  sale  of  seized 
property  sold  under  §  904.505  (see 
§  904.507  regarding  petitions  for 
restoration  of  proceeds  from  the  sale  of 
property  declared  forfeited);  or 

(v)  Property  whose  release  appears  to 
NOAA  not  to  be  in  the  best  interest  of 
the  United  States  or  serve  the  purposes 
of  the  applicable  statute. 

(2)  H  NOAA  grants  the  request,  the 
amount  paid  by  the  petitioner  will  be 
deposited  in  a  NOAA  suspense  account. 
The  amount  so  deposited  will  for  all 
purposes  be  considered  to  represent  the 
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property  seized  and  subject  to  forfeiture, 
and  payment  of  the  amount  by 
petitioner  constitutes  a  waiver  by  the 
petitioner  of  any  claim  arising  from  the 
seizure  and  custody  of  the  property. 
NOAA  will  maintain  the  money  so 
deposited  pending  further  order  of 
NOAA.  order  of  a  court,  or  disposition 
by  applicable  administrative 
proceedings. 

S  904.507    Petition  for  restoration  of 
proceeds. 

(a)  The  general  provisions  of  S  904.506 
on  petitions  for  remission  or  mitigation 
of  forfeitures  apply  to  petitions  for 
restoration  of  proceeds  from  the  sale  of 
forfeited  property,  except  as  modified  by 
this  section. 

(b)  In  addition  to  any  evidence 
required  under  {  904.506.  the  petition  for 
restoration  of  proceeds  must  be 
supported  by  satisfactory  proof  that  the 
petitioner  did  not  know  of  the  seizure 
prior  to  the  declaration  or  decree  of 
forfeiture  and  was  in  such 
circumstances  as  prevented  him  or  her 
from  knowing  of  it. 

(c)  If  forfeited  property  that  is  the 
subject  of  a  claim  for  restoration  of 
proceeds  has  been  appropriated  for 
official  use,  retention  by  the  government 
will  be  regarded  as  sale  for  the  purposes 
of  this  section. 

(d)  No  petition  for  restoration  of 
proceeds  will  be  considered  unless  it  is 
submitted  within  three  months  of  the 
declaration  or  decree  of  forfeiture. 

(e)  If  no  petition  is  timely  filed,  or  if 
the  petition  is  denied,  prior  to  depositing 
the  proceeds  NOAA  may  use  the 
proceeds  of  sale  to  reimburse  the 
government  for  any  costs  that  by  law 
may  be  recovered  or  to  pay  any  reward 
that  by  law  may  be  paid  from  such 
sums. 

§904.508    Recovery  of  certain  Storage 
costs. 

If  any  fish,  wildlife,  or  evidentiary 
item  is  seized  and  forfeited  under  the 
Endangered  Species  Act,  16  U.S.C.  1531 
through  1543,  any  person  whose  act  or 
omission  was  the  basis  for  the  seizure 
may  be  charged  a  reasonable  fee  for 
expenses  to  the  United  States  connected 
with  the  transfer,  board,  handling  or 
storage  of  such  property.  If  any  fish  or 
wildlife  is  seized  in  connection  with  a 
violation  of  the  Lacey  Act  Amendments 
of  1981. 16  U.S.C.  3371  through  3378.  or 
any  property  is  seized  in  connection 
with  a  violation  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  through  1882,  any 
person  convicted  thereof,  or  assessed  a 
civil  penalty  therefor,  may  be  assessed  a 
reasonable  fee  for  expenses  of  the 
United  Slates  connected  with  the 


storage,  care  and  maintenance  of  such 
property.  Within  a  reasonable  time  after 
forfeiture,  NOAA  will  send  to  such 
person  by  registered  or  certified  mail, 
return  receipt  requested,  a  bill  for  such 
fee.  The  bill  will  contain  an  itemized 
statement  of  the  appHcable  costs,  and 
instructions  on  the  time  and  manner  of 
payment.  Payment  must  be  made  in 
accordance  with  the  bill.  If  the  recipient 
of  the  bill  objects  to  the  reasonableness 
of  the  costs  assessed  he  or  she  may. 
within  30  days  of  receipt,  file  written 
objections  with  NOAA  at  the  address 
stated  in  the  bill.  NOAA  will  promptly 
review  the  written  objections  and  within 
30  days  mail  the  final  decision  to  the 
party  who  filed  them.  NOAA's  decision 
will  constitute  final  agency  action  on  the 
matter. 

§  904.509    Abandonment 

(a)  The  owner  of  a  seized  item  may 
abandon  it  to  NOAA  by  various  means, 
including,  but  not  limited  to,  expressly 
waiving  any  claim  to  the  item,  refusing 
or  othenvise  avoiding  delivery  of  mail 
concerning  the  seizure  (as  by  giving  a 
false  name  or  address],  or  failing  for 
more  than  180  days  to  make  or  maintain 
a  claim  to  the  item. 

(b)  The  owner  of  a  seized  item  waives 
a  claim  to  it  by  failing  to  respond  within 
120  days  of  issuance  of  a  Government 
notice  concerning  the  seizure,  or  by 
voluntarily  relinquishing  any  interest  in 
an  item  by  written  agreement,  or 
otherwise. 

(c)  An  item  will  be  declared  finally 
abandoned,  without  recourse,  upon  a 
finding  of  abandonment. 

S  904.510    Disposal  of  forfeited  or 
abandoned  item*. 

(a)  Delivery  to  Administrator.  Upon 
forfeiture  of  any  fish,  wildlife,  parts  or 
products  thereof,  or  other  property  to 
the  United  States,  or  the  abandonment 
or  waiver  of  any  claim  to  any  such 
property,  it  will  be  delivered  to  NOAA 
for  storage  or  disposal  according  to  the 
provisions  of  this  section. 

(b)  Purposes  of  disposal.  Disposal 
procedures  may  be  used  to  alleviate 
overcrowding  of  evidence  storage 
facilities,  and  to  avoid  the  accumulation 
of  seized  items  where  disposal  is  not 
otherwise  accomplished  by  court  order, 
as  well  as  to  address  the  needs  of 
governmental  agencies  and  other 
institutions  and  organizations  for  such 
items  for  scientific,  educational,  and 
public  display  purposes.  In  no  case  will 
items  be  used  for  personal  purposes, 
either  by  loan  recipients  or  government 
personnel. 

(c)  Disposal  of  evidence.  Items  that 
are  evidence  may  be  disposed  of  only 
after  authorization  by  the  NOAA  Office 


of  General  Counsel.  Disposal  approval 
usually  will  not  be  given  until  the  case 
involving  the  evidence  is  closed,  except 
that  perishable  items  may  be  authorized 
for  disposal  sooner. 

(d)  Loans — (1)  To  institutions.  Items 
approved  for  disposal  may  be  loaned  to 
institutions  or  organizations  requesting 
such  items  for  scientific,  educational,  or 
public  display  purposes.  Items  will  be 
loaned  only  after  execution  of  a  loan 
agreement  which  provides,  among  other 
things,  that  the  loaned  items  will  be 
used  only  for  noncommercial  scientific, 
educational,  or  public  display  purposes, 
and  that  they  will  remain  the  property  of 
the  United  States  government,  which 
may  demand  their  return  at  any  time. 
Parties  requesting  the  loan  of  an  item 
must  demonstrate  the  ability  to  provide 
adequate  care  and  security  for  the  item. 
Loans  may  be  made  to  responsible 
agencies  of  foreign  governments  in 
accordance  with  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora. 

(2)  To  individuals.  Items  generally 
will  not  be  loaned  to  individuals  not 
affiliated  with  an  institution  or 
organization  unless  it  is  clear  that  the 
items  will  be  used  in  a  noncommercial 
manner,  and  for  scientific,  educational, 
or  public  display  purposes  which  are  in 
the  public  interest. 

(3)  Selection  of  loan  recipients. 
Recipients  of  items  will  be  chosen  so  as 
to  assure  a  wide  distribution  of  the 
items  throughout  the  scientific, 
educational,  public  display  and  museum 
communities.  Other  branches  of  NMFS, 
NOAA.  the  Department  of  Commerce, 
and  other  governmental  agencies  will 
have  the  right  of  first  refusal  of  any  item 
offered  for  disposal.  The  Administrator 
may  solicit  applications,  by  publication 
of  a  notice  in  the  Federal  Register,  from 
qualified  persons,  institutions,  and 
organizations  who  are  interested  in 
obtaining  the  property  being  offered. 
Such  notice  will  contain  a  statement  as 
to  the  availability  of  specific  items  for 
which  transferees  are  being  sought,  and 
instructions  on  how  and  where  to  make 
apphcation.  Applications  will  be  granted 
in  the  following  order:  other  offices  of 
NMFS,  NOAA,  and  the  Department  of 
Commerce;  U.S.  Fish  and  Wildlife 
Service;  other  Federal  agencies;  other 
governmental  agencies:  scientific, 
educational,  or  other  public  or  private 
institutions;  and  private  individuals. 

(4)  Loan  agreement.  Items  will  be 
transferred  under  a  loan  agreement 
executed  by  the  Administrator  and  the 
borrower.  Any  attempt  on  the  part  of  the 
borrower  to  retransfer  an  item,  even  to 
another  institution  for  related  purposes, 
will  violate  and  invalidate  the  loan 


i  U  J  4', 


Federal  Reeiftter  /  Vol.  52,  ^Jo.  «1  /  Tuesday,  Mardi  31.  1987  /  Rules  aad  Aegi^tions 


agreemeat,  and  entitle  the  United  States 
to  immediate  repossession  of  the  item, 
unless  the  prior  approval  of  the 
Administrator  has  been  obtained  under 
§  904.510(d)(5).  Violation  of  the  loan 
agreement  may  also  subject  the  violator 
to  the  penalties  provided  by  the  laws 
governing  possession  and  transfer  of  the 
item. 

(5)  Temporary  reJoans;  documents  to 
accompany  items.  Temporary  reloans 
by  the  borrower  to  another  qualified 
borrower  (as  for  temporary  exhibition) 
may  be  made  if  the  Administrator  is 
advised  in  advance  by  the  borrowers. 
Temporary  loans  for  more  than  thirty 
days  must  be  approved  in  advanoe  in 
writing  by  the  Administrator.  A  copy  of 
the  original  loan  agreement,  and  a  copy 
of  the  written  approval  lor  reloan,  if  any, 
must  accompany  the  item  whenever  it  is 
temporarily  reloaned  or  is  shipped  or 
transported  across  state  or  international 
boundaries. 

(e)  Destruction  of  Hems.  This 
paragraph  and  other  provisions  relating 


to  the  destruction  of  property  apply  to 
items  (1)  whi(ii  have  not  been 
handicrafted,  or  (2^  tvMcfa  have  he&a 
handicrafled  asd  are  of  less  ^lan  one 
hundred  dotiars  ($100)  vahie,  and  (3)  for 
which  BO  •ooaptabie  applications  have 
been  recei»ed,  or  ios  which  pubhcation 
in  the  Ftataral  Reciter  of  the 
availability  of  aimilm'  items  ta  the  past 
has  resul-tad  in  the  receipt  of  no 
appUcatioas.  Such  items  inay  be 
destroyed  if  they  have  been  in 
govemraeat  ownership  for  more  than 
one  year.  Recishabie  iteois  which  are  not 
fit  for  htunwi  consumption  may  be 
destroyed  sooner,  if  the  authorization 
required  by  §  9G4.510(c)  has  been 
obtained.  Destruction  of  items  will  be 
witnessed  by  two  persons,  one  of  whom 
may  be  the  disposing  officer. 

(f)  Food  items.  Food  items  will,  if 
possible,  be  disposed  of  by  gift  to 
nonprofit  froups  provicKng  puWic 
wetfare  fo«d  services. 

(g]  Record-keeping.  A  "fish  and 
wildlife  disposal''  form  wiH  be 


completed  each  time  an  item  is  disposed 
of  pursuant  to  the  policy  and  procedure 
esta'bhsbed  henein.  and  will  be  retained 
in  the  case  file  for  the  item.  Tliese  forms 
will  be  available  to  the  public. 

TITLE  50— ¥inLDlJFE  AND  FISHERIES 

PART  219— SEIZURE,  FORFEfTURE, 
AND  DISPOSAL  PHOOEDURES— 
[REMOVED] 

2.  Part  219  ofTrtVe  50  is  removed. 

PART  621— aVH.  PROCEDURES 

3.  The  authority  citation  for  Part  621 
continues  to  read  as  f(^ows: 

Antbarity:  16  U.S.C.  ia01-168Z. 
§621.3    [Renraved] 

§«21.4    [Radealgnalad  as  (  621J1 

4.  Part  621  is  amended  by  removing 

§  621.3,  and  by  redesignating  5  621.4  as 

§  621.3. 

[FR  Doc.  87-6859  Filed  3-30-87;  8:45  am] 
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OEPAP^WFNT  OF  TMt  INItRIOR 

Office  of  the  Secretary 

43  CFR  Part  7 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  296 

TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1312 

DEPARTMENT  OF  DEFENSE 

32  CFR  Part  229 

Protection  of  Archaeological 
Resources;  Uniform  Regulations 

AGENCIES:  Departments  of  the  Interior. 
Agriculture,  and  Defense  and  Tennessee 
Valley  Authority. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  standard  for  civil  penalty 
amounts  in  the  final  uniform  regulations 
to  include  determinations  of 
archaeological  value.  The 
Archaeological  Resources  Protection 
Act  of  1979  mandates  that  the 
archaeological  or  commercial  value  and 
the  cost  of  restoration  and  repair  of  the 
archaelogical  resource  involved  be 
taken  into  account  in  assessing  civil 
penalties  for  violations  of  the  Act.  The 
purpose  of  the  amendments  is  to 
implement  this  provision  of  the  Act  in 
the  final  uniform  regulations. 

DATE:  Written  comments  will  be 
accepted  until  April  30. 1987. 

ADDRESS:  Comments  may  be  mailed  to 
Bennie  C.  Keel.  Departmental  Consulting 
Archeologist.  P.O.  Box  37127.  Room 
4318. 1100  L  Street  NW..  Washington. 
DC  20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bennie  C.  Keel.  National  Park  Service. 
Department  of  the  Interior,  Washington, 
DC.  202-343-4101;  Lars  Hanslin.  Office 
of  the  Solicitor,  Department  of  the 
Interior.  Washington.  DC.  202-343-7957: 
Evan  I.  DeBloois,  U.S.  Forest  Service, 
Department  of  Agriculture,  Washington, 
DC.  202-382-9425;  Christina  Ramsey. 
Office  of  the  Assistant  Secretary  for 
Acquisition  and  Logistics,  Department  of 
Defense,  Washington.  DC,  202-695- 
7820;  or  Maxwell  D.  Ramsey.  Office  of 
Natural  Resources.  Tennessee  Valley 
Authority,  Norris.  Tennessee,  615-632- 
1585. 


SUPPLEM^TARY  INFORMATION: 

Background 

This  proposed  rule  would  amend  the 
regulations  implementing  the  provisions 
for  civil  penalty  amounts  in  the 
Archaeological  Resource  Protection  Act 
of  1979  ("Act";  Pub.  L.  96-95;  93  Stat. 
721: 16  U.8.C.  470aa-ll).  It  was  prepared 
by  representatives  of  the  Secretaries  of 
the  Interior.  Agriculture,  and  Defense, 
and  the  Chairman  of  the  Board  of  the 
Tennessee  Valley  Authority,  as  directed 
in  section  10(a)  of  the  Act. 

The  first  purpose  of  the  Act  is  to 
protect  irreplaceable  archaeological 
resources  on  public  lands  and  Indian 
lands  froin  unauthorized  excavation, 
removal,  damage,  alteration,  or 
defacement.  As  one  of  the  enforcement 
provisions  available  to  Federal  land 
managers,  the  Act  prescribes  civil 
penalties  for  unauthorized  use  of 
archaeological  resources.  The  civil 
penalties  are  to  be  based  on  standard 
determinations  of  archaeological  or 
commercial  value  and  the  costs  of 
restoration  and  repair  (section  7(2)(A)  of 
the  Act). 

The  fina'  uniform  regulations  (43  CFR 
Part  7.  38  CFR  Part  296.  32  CFR  Part  229, 
and  18  CFR  Part  1312)  omit 
consideration  of  archaeological  value  in 
section^.16  Civil  penalty  amounts. 
paragraphs  (a)(1)  and  (2).  The 
amendment  in  this  proposed  rule  would 
revise  those  paragraphs  to  implement 
the  provisions  of  the  Act.  Because 
consideration  of  this  additional  factor  in 
assessing  civil  penalty  amounts  is 
mandated  by  the  Act.  no  alternative 
approach  is  feasible. 

The  effect  of  the  proposed  rule  would 
be  to  provide  consistent,  standard 
enforcement  regulations  by  which 
Federal  land  managers  can  fully 
exercise  their  authority  pursuant  to  the 
Act.  It  would  affect  persons  who  make 
unauthorized  use  of  archaeological 
resources  by  providing  clear  guidance  to 
Federal  land  managers  in  assessing  civil 
penalties  appropriate  to  the  extent  of 
violatioiis. 

Statemont  of  Effects 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  r»le  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significint  economic  effect  on  a 
substarttial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  801  et  seq).  These  determinations 
are  based  on  findings  that  the 
rulemaking  is  directed  toward  Federal 
resource  management,  with  no  economic 
impact  pn  the  public. 


Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Amendment  Proposal 

The  Departments  of  the  Interior. 
Agriculture,  and  Defense  and  the 
Tennessee  Valley  Authority  are 
proposing  identical  amendments  to  the 
uniform  regulations  for  protection  of 
.  archaeological  resources  and  are  | 

codifying  these  amendments  in  their 
respective  titles  of  the  Code  of  Federal 
Regulations.  Since  the  regulations  are 
identical,  the  text  of  the  amendments  is 
set  out  only  once  at  the  end  of  this 
document. 

Department  of  the  Interior  (43  CFR  Part 

"         J 

List  ofSubjeats  in 


ofSubje 
Penalties. 


in  43  CFR  Part  7 


PART  7— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  43  CFR 
Part  7  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-95,  93  Stat.  721  (16 
U.S.C.  470aa-n)  (sec.  10(a))  Related 
Authority:  Pub.  L.  59-209.  34  Stat.  225  (16 
U.S.C.  432.  433);  Pub.  L  86-523,  74  Stat.  220, 
221  (16  U.S.C.  469).  as  amended.  88  Stat.  174 
(1974);  Pub.  L  69-665.  80  Stat.  915  (16  U.S.C. 
470a-t),  as  amended,  84  Stat.  204  (1970).  87 
Stat.  139  (1973),  90  Stat.  1320  (1976).  92  Stat. 
3467  (1978).  94  Stat.  2987  (1980);  Pub.  L.  95- 
341.  92  Stat.  499  (42  U.S.C.  1996). 

§7.16    [Amended] 

2.  Section  7. 16  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1) 
and  (a)(2)  to  read  as  set  forth  below,      i 
William  P.  Hofn.  ' 
Assistant  Sec^tary  for  Fish  and  Wildlife  and 
Parks. 

Department  of  Agriculture,  Forest  ' 
Service  (36  CFR  Part  296) 

List  of  Sublets  in  36  CFR  Part  296 

Penalties. 

PART  296— PROTECTION  OF  , 

ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  autfiority  citation  for  36  CFR 
Part  296  coritinues  to  read  as  follows: 

Authority:  Pub.  L  96-95.  93  Stat.  721  (16 
U.S.C.  470aa-ll)  (sec.  10(a))  Related 
Authority:  Pub.  L  59-209.  34  Stat.  225  (16 
U.S.C.  432.  433);  Pub.  L  88-523,  74  Stat.  220. 
221  (16  U.S.C.  469),  as  amended,  88  Stat.  174 
(1974):  Pub.  L  89-«65,  80  Stat.  915  (16  U.S.C. 
470a-l).  as  amended,  84  Stat.  204  (1970),  87 
Stat.  139  (1973),  90  Stat.  1320  (1976).  92  Stat. 
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3467  (1978),  94  Stat.  2987  (1980);  Pub.  L.  95- 
341.  92  Stat.  469  (42  U.S.C.  1996). 

§296.16     [Amended] 

2.  Section  296.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1) 
and  (a)(2)  to  read  as  set  forth  below. 
George  S.  Dunlop. 

Assistant  Secretary  for  Natural  Resources 
and  En  vironwen  t. 

Department  of  Defense  (32  CFR  Part 
229) 

List  of  Subjects  in  32  CFR  Part  229 

Penahies. 

PART  229— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  of  32  CFR  Part 
229  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-95.  93  Stat.  721  (16 
U.S.C.  470aa-ll)  (sec.  10(a))  Related 
Authority:  Pub.  L.  59-209,  34  Stat.  225  (16 
U.S.C.  432.  433);  Pub.  L.  86-523.  74  Stat.  220, 
221  (16  U.S.C.  469).  as  amended.  88  Stat.  174 
(1974);  Pub.  L.  89-665,  80  Stat.  915  (16  U.S.C. 
470a-t).  as  amended.  84  Stat.  204  (1970).  87 
Stat.  139  (1973),  90  Stat.  1320  (1976);  92  Stat. 
3467  (1978).  94  Stat.  2987  (1980);  Pub.  L.  95-341, 
92  Stat.  469  (42  U.S.C.  1996). 


§229.16    [Amended] 

2.  Section  229.16  in  32  CFR  Part  229  is 
proposed  to  be  amended  by  revising 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
set  forth  below. 
Patricia  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

Tennessee  Valley  Authority  (18  CFR 
Part  1312) 

List  of  Subjects  in  18  CFR  Part  1312 
Penalties. 

PART  1312— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  18  CFR 
Part  1312  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-95,  93  Stat.  721  (16 
U.S.C.  470aa-ll)  (sec.  10(a))  Related 
Authority:  Pub.  L.  59-209.  34  Stat.  225  (16 
U.S.C.  432.  433);  Pub.  L.  86-523.  74  Stat.  220. 
221  (16  U.S.C.  469).  as  amended,  88  Stat.  174 
(1974);  Pub.  L.  89-665.  80  Stat.  915  (16  U.S.C. 
470a-t).  as  amended.  84  Stat.  204  (1970).  87 
Stat.  139  (1973),  90  Stat.  1320  (1976);  92  Stat. 
3467  (1978),  94  Stat.  2987  (1980);  Pub.  L.  95-341, 
92  Stat.  469  (42  U.S.C.  1996). 

§  1312.16    [Amended] 

2.  Section  1312.16  in  18  CFR  Part  1312 
is  proposed  to  be  amended  by  revising 


paragraphs  (a)(1)  and  (a)(2)  to  read  as 

set  forth  below. 

C.H.  Dean,  )r. 

Chairman.  Tennessee  Valley  Authority. 

§  —.16    Ctvii  Penalty  amounts. 

(a)  Maximum  amount  of  penalty.  (1) 
Where  the  person  being  assessed  a  civil 
penalty  has  not  committed  any  previous 
violation  of  any  prohibition  in  §  — .4  or 
of  any  term  of  condition  included  in  a 
permit  issued  pursuant  to  this  part,  the 
maximum  amount  of  the  penalty  shall 
be  the  full  cost  of  restoration  and  repair 
of  archaeological  resource  damaged  plus 
the  archaeological  or  commercial  value 
of  archaeological  resources  destroyed  or 
not  recovered. 

(2)  Where  the  person  being  assessed  a 
civil  penalty  has  committed  any 
previous  violation  of  any  prohibition 
§  — .4  or  of  any  term  or  condition 
included  in  a  permit  issued  pursuant  to 
this  part,  the  maximum  amount  of  the 
penalty  shall  be  double  the  cost  of 
restoration  and  repair  plus  double  the 
archaeological  or  commercial  value  of 
archaeological  resources  destroyed  or 
not  recovered. 
***** 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Program  for  Severely  Handicapped 
Children;  Announcement  of  Final 
Funding  Priorities 

agency:  Department  of  Education. 
action:  Notice  of  final  annual  funding 
priorities. 

summary:  The  Secretary  announces 
annual  funding  priorities  for  the  Program 
for  Severely  Handicapped  Children. 

EFFECTIVE  DATE:  These  final  annual 
funding  priorities  take  effect  either  45 
days  after  publication  in  the  Federal 
Register  or  later  if  Congress  takes 
certain  adjournments,  if  you  want  to 
know  the  effective  date  of  these  final 
annual  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Paul  Thompson,  Severely  Handicapped 
Branch.  Office  of  Special  Education 
Programs,  Department  of  Education,  330 
C  Street  SW.  (Switzer  Building,  Room 
3511— M/S  2313).  Washington,  DC 
20202.  Telephone:  (202)  732-1177. 

SUPPLEMENTARY  INFORMATION:  The 

Program  for  Severely  Handicapped 
Children,  authorized  by  section  624  of 
the  Education  of  the  Handicapped  Act 
(EHA),  supports  research,  development 
or  demonstration,  training,  and 
dissemination  activities  which  meet  the 
unique  educational  need  of  severely 
handicapped  children  and  youth.  In 
accordance  with  this  authority,  the 
Secretary  will  fund  projects  under  the 
following  priorities  for  fiscal  year  1967. 
These  priorities  address  the  needs  of 
deaf-blind  and  severely  handicapped 
children  which  have  been  identified  by 
professionals,  paraprofessionals,  and 
parents  as  being  those  most  critical  at 
this  time.  Projects  will  be  funded  for  up 
to  36  months,  except  where  otherwise 
indicated,  subject  to  annual  reveiw  of 
progress,  the  availability  of  Federal 
funds,  and  other  factors  (see  34  CFR 
75.251  through  75.253). 

Summary  of  Comments  and  Responses 

A  notice  of  proposed  annual  funding 
priorities  was  published  in  the  Federal 
Register  on  September  2, 1986  (51  FR 
31190).  The  public  was  given  thirty  days 
in  which  to  comment.  Comments  were 
received  from  five  individuals  and  one 
professional  organization  in  response  to 
the  notice  of  proposed  annual  funding 
priorities.  The  comments  and  the 
Department's  responses  are  summarized 
below: 


CommeM.  One  commenter  expressed 
concern  that  pcoiccts  funded  under 
Priority  (a),  "Education  of  severely 
handicapped  (including  deaf-blind) 
children  and  youth  in  the  least 
restrictive  environment;"  (b),  "Slate- 
wide  systems  change;"  and  (c), 
"Inservice  training — services  for 
severely  handicapped  children  and 
youth,"  assumed  that  it  is  generally 
preferred  and  always  least  restrictive 
for  a  deaf-blind  child  to  be  served  in  a 
totally  integrated,  mainstreamed 
environment  within  the  local  public 
school. 

Response.  No  change  has  been  made. 
The  EHA  requires  that  the 
determination  of  the  appropriate 
placement  for  each  handicapped  child 
must  be  made  on  an  indivickal  basis. 
These  priorities  are  intended  to  expand 
the  options  for  integration  of  severely 
handicapped  children  and  youth  into  a 
variety  of  environments.  In  the  past,  less 
restrictive  options  have  often  not  been 
widely  available. 

Comment.  One  commenter  questioned 
whether  all  projects  funded  under 
Priority  (a).  "Education  of  severely 
handicapped  (including  deaf-bliod) 
children  and  youth  in  the  least 
restrictive  environment,"  must  make 
provision  to  include  deaf-blind  chiHren 
and  youth. 

Response.  No  change  has  been  made. 
This  priority  has  been  designed  to 
ensure  tiiat  aU  projects  make  provisions 
to  inclnde  deaf-bHnd  children  and  youth- 
The  purpose  of  the  priority  is  to  provide 
a  greater  number  and  variety  of 
placement  options  for  deaf-blind 
children  and  youth  along  with  odier 
severe^/  handicapped  children.  Deaf- 
blind  children  and  youth  have 
frequently  been  excluded  from 
integration  projects  such  as  these 
because  of  the  additional  challenge 
presented  to  a  grantee  to  demonstrate  a 
capacity  to  serve  them  effectively  in 
such  a  placement. 

Comment.  One  commenter  suggested 
that  "tfce  severely  communicatively 
handicapped"  be  added  to  the  list  of 
handicapped  childen  and  youth  served 
by  personnel  eligible  to  benefit  under 
Priority  (c),  "Inservice  training — services 
for  severely  handicapped  children  and 
youth." 

Response.  No  change  has  been  made. 
The  types  of  severely  handicapped 
children  described  in  the  regulations  at 
34  CFR  315.4(c)  are  used  only  as 
examples  of  the  types  of  children  with 
severe  handicaps  who  are  eligible  to 
participate  in  this  project.  Severely 
communicatively  handicapped  children 
who  meet  the  program's  definition  of 
"sevenely  handicapped  children  and 


yocth"  are  consequently  eligible  for 
Inject  participation. 

Comment.  Two  commentes  addressed 
Priority  (e),  "Model  projects  for  the  most 
severely  handicapped  children  and 
yoolh."  One  commenter  suggested  a 
modification  in  the  statement,  "Projects 
rauet  reflect  ongoing  planning  between 
relevant  health  and  educational 
agencies."  The  commenter  was 
concerned  that  this  statement  did  not 
address  situations  where  a  single 
agency  provides  health-related  as  well 
as  educational  services.  Another 
commenter  expressed  concern  that  this 
priority  requires  validated  education 
procedures  to  be  included  in  these 
model  projects,  and  pointed  out  that 
most  of  these  procedures  have  not  been 
demonstrated  to  be  effective  with 
students  who  have  the  most  severe  and 
multiple  handicapping  conditions. 

Response.  Changes  have  been  made. 
The  priority  has  been  modified  to  stress 
coordination  of  health  and  educational 
services  planning,  and  for  the  adoption 
or  adaptation  of  educational  procedures 
found  to  be  effective  with  other  severely 
handicapped  children  and  youth. 

Comment  One  commenter  expressed 
concern  that  projects  funded  under 
Priority  (g),  "'Transition  skills 
development  for  deaf-blind  or  other 
severely  multi-sensory  impaired  youth," 
may  not  adequately  promote 
communication  skills  training  for 
severely  handicapped  youth  in 
transition. 

Response.  A  change  has  been  made. 
This  priority  has  been  modified  to 
include  the  provision  of  communication 
skills  training  in  each  transition  project. 
Comment.  One  commenter  expressed 
the  concern  that  projects  funded  under 
Priority  (f).  "Communication  skills 
development  for  deaf-blind  children  and 
youth"  and  Priority  (h).  "Supported 
employment  for  deaf-blind  youth," 
restricted  participation  in  these  projects 
to  the  deaf-blind,  and  suggested  that  the 
need  of  other  severely  handicapped 
childen  and  youth  for  such  training  also 
be  addressed. 

Response.  No  change  has  been  made. 
The  reason  participation  is  limited  to 
deaf-blind  children  is  because  funds  for 
these  two  priorities  come  exclusively  i 
from  the  Services  for  Deaf-Blind 
Children  and  Youth  program,  (CFDA 
84.025). 

Comment.  Two  commenters  pointed 
out  that  projects  funded  under  Priority 
(d],  "Nondirected  demonstration 
projects  for  severely  handicapped  (other 
than  deaf-blind)  children  and  youth," 
and  Priority  (i).  "Non-directed 
demonstration  projects  for  deaf-blind 
children  and  youth  ".  were  limited  to 


demonstration  activities  to  the  exclusion 
of  research  activities.  Each  commenter 
urged  the  expansion  of  these  priority 
statements  to  provide  opportunities  for 
research  projects  which  would  provide 
innovative  and  effective  approaches  to 
the  education  of  these  children  and 
youth. 

Response.  Changes  have  been  made. 
Both  Priority  (d)  and  Priority  (i)  have 
been  modified  to  encourage  the 
submission  of  research  projects  which 
would  produce  or  apply  new  knowledge. 
The  critical  need  for  research  in  this 
field  pointed  out  by  the  two  commenters 
in  this  area,  has  been  strongly  endorsed 
in  recent  months  at  national  meetings  of 
professional  providers  of  services  to 
children  with  severe  handicaps. 

Other  Changes 

Changes  have  been  made  in  Priority 
(b).  "State-wide  systems  change,"  to:  (1) 
Assist  applicants  in  preparing 
applications  by  describing  information 
that  is  needed  in  order  for  their 
applications  to  be  property  evaluated, 
and  (2)  increase  the  length  of  time  and 
funding  level  for  the  projects  in  order  to 
allow  applicants  to  propose  an  effective 
State-wide  change  system.  The  changes 
to  this  priority  have  been  made  because 
of  concerns  that  some  State-wide 
systems  grants  awarded  in  the  past  have 
not  resulted  in  effective  State-wide 
systems  change.  Because  the  priority 
has  been  revised  to  provide  better 
direction  and  guidance  and  to  ensure 
more  effective  development  and 
implementation,  the  pool  of  applicants 
has  been  expanded  to  include  all  States 
that  have  a  demonstrated  need, 
including  States  that  have  received  a 
similar  grant  in  the  past. 

Priorities 

In  accordance  with  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR  75- 
105(c)(3),  the  Secretary  will  give  an 
absolute  preference  to  applications 
submitted  under  the  Program  for 
Severely  Handicapped  Children  in  fiscal 
year  1987  that  respond  to  one  of  the 
priorities  described  below. 

[a)  Education  of  Severely 
Handicapped  (Including  Deaf-Blind) 
Children  and  Youth  in  the  Least 
Restrictive  Environment. 

This  priority  supports  projects  which, 
on  a  districtwide  basis  (local 
educational  agency)  or  cross-district 
basis,  design,  implement,  and  evaluate 
innovative  approaches  to  meet  the 
needs  of  severely  handicapped 
(including  deaf-blind)  children  and 
youth  in  the  least  restrictive  and  least 
segregated  environments.  Projects 
supported  under  this  priority  must 
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provide  for  and  demonstrate  the 
capacity  to  serve  effective  by  deaf-blind 
children  and  youth.  Projects  under  this 
priority  must: 

(1)  Develop  new  approaches  for 
delivery  of  integrated  educational 
services,  which  includes  providing 
severely  handicapped  children  who  are 
currently  being  served  in  segregated 
environments  with  special  educational 
and  related  services  in  programs  at 
facilities  with  nonhandicapped  children; 

(2)  Demonstrate  through  the  provision 
of  project  services  the  clear  movement 
of  participating  children  and  youth  to 
and  integration  into  less  segregated 
environments,  with  the  objective  of 
facilitating  the  placement  of  these 
children  in  appropriate  regular  school 
settings; 

(3)  Demonstrate  the  delivery  of 
curricula  relevant  to  education  in 
integrated  settings  including  the 
teaching  of  social  integration  skills, 
community  reference  skills,  and 
employment  skills; 

(4)  Promote  acceptance  of  severely 
handicapped  children  and  youth  by  the 
general  public  through  increasing  both 
the  quality  and  frequency  of  meaningful 
interactions  of  these  children  and  youth 
with  handicapped  and  nonhandicapped 
peers  and  adults; 

(5)  Demonstrate  effective  involvement 
of  families  in  the  planning  and  delivery 
of  services  to  their  severely 
handicapped  children  or  youth. 

It  is  expected  that  awards  will  be  made 
at  approximately  $100,000  per  year  for 
up  to  three  years  under  this  competition. 

(b)  State-Wide  Systems  Change 

(1)  Projects  proposed  under  this 
priority  must: 

(i)  Develop,  in  conjunction  with  the 
EHA  Part  B  State  plan,  activities  to 
improve  the  quality  of  special  education 
and  related  services  in  the  State  of 
severely  handicapped  (including  deaf- 
blind)  cluldren  and  youth,  birth  through 
21  years  of  age.  and  to  change  the 
delivery  of  these  services  from 
segregated  environments  to  integrated 
environments; 

(ii)  Significantly  increase  the  number 
of  severely  handicapped  children  in  the 
State  who  are  served  in  regular  school 
settings  alongside  their  same-aged 
nonhandicapped  peers; 

(iii)  Implement  the  planned  services; 

(iv)  Evaluate  the  effectiveness  of  the 
implementation,  including  collecting  and 
reporting  each  year  on  the  number  of 
severely  handicapped  children  in  the 
State  in  each  type  of  educational  setting 
and  showing  changes  from  previous 
years;  and 


(v)  Disseminate  information  about 
project  outcomes. 

(2)  Planning  for  improved  services 
under  this  priority  must: 

(i)  Identify  resources  available  in  the 
State  to  provide  the  needed  services  to 
the  severely  handicapped  children  and 
youth; 

(ii)  Establish  procedures  to  improve 
the  EHA  Part  B  State  plan  child-find 
activities  pertaining  to  all  severely 
handicapped  children  and  youth  in  the 
State; 

(iii)  Establish  services  needed  to 
assist  these  children  and  youth  to 
achieve  their  most  realistic  functioning 
level  in  normalized,  nonsegregated,  least 
restrictive  environments.  These  services 
must  at  a  minimum  contain  the 
components  specified  in  paragraphs  (1) 
through  (5)  of  Priority  (a) — Education  of 
severely  handicapped  (including  deaf- 
blind)  children  and  youth  in  the  least 
restrictive  envirorunent; 

(iv)  Establish  a  project  advisory  board 
having  representation  of  parents  of 
project  children  and  youth,  providers  of 
services  to  this  population,  and  State 
and  professional  organizations,  which  is 
responsible  for  providing  significant 
input  on  project  management 
procedures;  and 

(v)  Formulate  and  implement  formal, 
written  policies  and  procedures  with 
relevant  State,  local  and  professional 
organizations  for  coordinating  services 
provided  to  the  target  population, 
including  the  elimination  of  overlapping 
and  redundant  services. 
It  is  expected  that  awards  will  be  made 
at  approximately  $250,000  a  year  for  up 
to  five  years  under  this  competition. 

(cj  Inservice  Training — Services  for 
Severely  Handicapped  Children  and 
Youth. 

This  priority  supports  projects  which 
utilize  effective  inservice  training 
activities  which  meet  the  needs  of 
qualified  personnel  to  provide  services 
to  severely  handicapped  children  and 
youth  such  as  those  who  are  deaf-blind, 
profoundly  handicapped,  traumatically 
head  injured,  medically  dependent, 
multi-sensory  impaired,  motorically 
impaired,  and  severely  behaviorally 
disordered.  Personnel  receiving 
inservice  training  under  this  priority 
must  be  either 

(1)  Currently  providing  educational 
service  to  these  severely  handicapped 
children  and  youth;  or 

(2)  Committed  by  signed  contract  or 
other  such  agreement  to  provide 
educational  services  to  these  severely 
handicapped  children  and  youth  for  at 
least  a  one-year  period  following  the 
completion  of  the  inservice  training 
provided  under  this  priority. 


iU44<f 
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The  inservice  training  provided  must  be 
based  on  innovative  practices  for  the 
education  of  these  children  and  youth  in 
least  restrictive  school  and  community 
environments.  These  practices  could 
include,  for  example,  training  sequences 
for  development  of  job-related  skills 
determined  to  be  critical  for  retention  of 
students  in  supported  work  placements; 
use  of  augmentative  communication 
devices  for  deaf-bHnd  children  placed  in 
least  restrictive  environments  parental 
involvement  in  monitoring  the  progress 
of  their  severely  handicapped  children: 
and  application  of  research  proiect 
findings  with  severely  handicapped 
children  in  normalized,  least  restrictive 
environments. 

Training  may  be  made  available  for 
professionals  and  para  professionals  in 
educational,  vocational,  health,  social 
services  and  other  related  service  fields. 
All  inservice  training  projects  must  be 
planned  in  consideration  of  the 
comprehensive  system  of  personnel 
development  required  under  Part  B  of 
the  EHA  [See  34  CFR  300.13S)  and 
denHiastrate  ongoing  coordinatu»i  and 
cooperation  between  universities  and 
State  agencies.  Projects  could  provide 
for  release  time  of  participants,  options 
for  academic  credit,  salary  step  credit, 
certification  renewal,  or  updating 
professioDal  skills.  Funds  made 
available  under  this  priority  may  not  be 
used  for  payment  of  stipends  o* 
allowances  for  travel  and  other 
expenses  for  trainees  or  their 
dependents. 

It  is  expected  that  awards  will  be  made 
at  approximately  $694XX)  per  year  for  np 
to  three  years  under  this  competition. 

(d)  Nondirected  Demonstration  and 
Research  Projects  for  Severely 
Handicapped  (Other  Than  Deaf-Blind] 
Children  and  Youth 

This  priority  supports  nondirected 
demonstration  projects  and  nondirected 
research  projects. 

(1)  Nondirected  demonstration 
projects  are  to  be  designed  to 
demonstrate  specific,  viable  procedures 
for  meeting  significant  educational 
needs  including  vocational  needs  of 
severely  handicapped  {other  than  deaf- 
blind)  children  and  youth.  These 
projects  must  focus  on  direct  services  to 
these  children  and  youth,  applying 
research  frndings,  or  otherwise 
exemplifying  innovative,  effective 
approaches  to  their  education. 

Applicants  proposing  to  conduct  a 
project  under  paragraph  (dl(l)  of  this 
section  must  fully  describe  and  justify 
the  particular  approach  to  be 
demonstrated,  citing,  where  relevant. 


any  pertinent  research  upon  which  the 
demonstcation's  approach  is  based. 

(2)  NoocUrected  research  projects  are 
to  be  designed  to  conduct  research  to 
identify  and  meet  specific  educational 
needs  of  severely  handicapped  (other 
than  deal-blind)  children  and  youth. 
These  projects  must  be  designed  to 
generate  new  knowledge  that  has  the 
potential  for  contributing  si^uficantiy  to 
the  field. 

It  is  expected  thai  awards  uoder 
paragraph  (d)  (1)  and  (2)  oi  this  section 
will  be  made  at  approximately  $111,000 
per  year  for  up  to  three  years  under 
these  competitions. 

(e)  Model  Projects  for  the  Most  Severely 
Handicapped  Children  and  Youth 

This  priority  supports  projects  which 
design,  implement,  and  evaluate 
innovative  approaches  for  educating  the 
most  severely  handicapped  children  and 
youth,  among  whom  are  those  who  are 
traumatically  head  injured,  medically 
dependent,  multi-sensory  impaired, 
motorically  impaired,  or  severely 
behaviorally  disordered.  Projects  must 
reflect  oa-going  coordinated  planning 
among  providers  of  relevant  health  and 
educational  services.  Project  activities 
must  emphasise  the  active  integration  of 
the  participating  children  and  youth 
with  nonhandicapped  peers  in  least 
restrictive  environments.  Services 
provided  in  these  projects  must 
evidence  awareness  and,  where 
appropriate,  adoption  or  adaptation  of 
educational  pjrocedures  found  to  be 
effective  with  other  severely 
handicapped  children  and  youth. 
It  is  expected  that  awards  will  be  made 
at  approximately  $125,000  per  year  for 
up  to  thfee  years  under  this  competition. 

(f)  Communicatioa  Skills  Development 
for  Deaf-Blind  Children  and  Youth 

This  priority  supports  projects  which 
identify  critical  educational  problems  in 
developing  communication  skills  in 
deaf-bliad  children  and  youth,  design 
and  demonstrate  irmorative  programs  to 
effectively  resolve  those  problems,  and 
dissemisate  information  about  project 
findings  and  recommendations.  Projects 
must  address  one  of  the  following 
issues: 

(1)  Appropriate  communication 
modes; 

(2)  Standardized  procedures  for 
communication  [language)  sampling 
within  a  range  of  social  contexts; 

(3)  The  sequence  of  communicative 
behaviors  that  follow  the  presymbolic 
stage  and  are  predictive  of  later 
linguistic  or  communicative  functioning: 

(4)  Procedures  for  assessment  of 
communicative  exchanges  between 


deaf-blind  perscms  and  others  (parents, 
siblings,  peers,  teachers,  etc.): 

(5)  Effective  intervention  strategies 
that  facilitate  effective  commnnicative 
exchanges  between  deaf-blind  persons 
and  others;  at 

(6)  Procedares  for  selecting  and 
eveduating  technological  aids  with 
attention  to  the  vocabulary  and 
linguistic  features  appropriate  to  each       , 
device  and  its  individual  user. 

U  is  expected  that  awards  will  be  made 
at  approximately  $95,000  per  year  for  up 
to  three  years  under  this  competition. 

(g)  Transition  Skills  De\'elopment  for 
Deaf-Blind  or  Other  Severely 
Multisensory  Impaired  Youth 

This  priority  supports  projects  which 
design,  implement,  and  disseminate 
information  about  innovative  practices 
which  facilitate  the  transition  of  deaf- 
blind  or  other  severely  multisensory 
impaired  youth  from  education  to 
employment  end  other  service  options, 
in  preparation  for  their  integration  into 
regular  community  environments  as 
adults.  Emphesis  in  these  projects  must 
be  placed  on  the  development  of  job 
related  skills,  peer  interactions, 
orientation  and  mobility,  personal 
grooming,  independent  Kving  skills, 
communication  skills,  and  the 
development  of  a  positive  self  concept. 
Projects  must  include  specific  activities 
directed  toward  development  of  skills 
identified  as  those  most  needed  by 
project  participants  in  order  to  facilitate 
their  effective  transition.  Each  project 
must  include  procedures  for  initiating 
and  maintaining  an  on-going 
coordination  and  cooperation  with  State 
educational  and  rehabihtative  agencies 
in  the  State  where  the  project  is  located. 

It  is  expected  that  awards  will  be  made 
at  approximately  $73,600  per  year  for  up 
to  three  yean  under  this  competition. 

(h)  Supported  Employment  for  Deaf- 
Blind  Youth 

This  priority  supports  projects  which 
design,  impltment.  and  disseminate 
information  ebout  innovative  practices 
in  the  job  placement  job  site  training 
and  follow-up  of  deaf-blind  youth.  The 
practices  must  extend  beyond,  expand 
upon,  complement,  or  supplement 
existing  successful  practices.  These 
projects  are  to  focus  on  on-the-job  skills 
and  adaptations,  employee-employer 
relations,  job  acquisition,  retention 
skills,  and  where  appropriate, 
supplemental  support  for  the 
employment  of  deaf-blind  youth  on  a 
long-term  basis.  These  projects  may  also 
include  feasible  applications  of 
techniques  still  in  the  development  stage 


in  research  and  other  experimental 
programs. 

These  projects  are  to  include  the 
provision  of  services  for  severely 
handicapped  deaf-blind  youth  who 
typically  have  not  been  eligible  for 
vocational  rehabilitation  services. 
The  overall  objective  of  these  projects 
should  be  to  provide  an  employment 
focus  directed  toward  the  achievement 
by  these  deaf-blind  youth  of  the  same 
goals  (security,  mobility,  quality  of  life, 
and  appropriate  income  level)  sought  for 
nonhandicapped  workers. 

The  following  provisions  which 
distinguish  these  projects  from 
traditional  vocational  education 
programming  for  deaf-blind  youth  must 
be  incorporated  into  these  projects: 

(1)  Paid  employment  in  regular  job 
settings  such  as  assisted  competitive 
employment,  mobile  work  crews,  and 
work  stations  in  industry; 

(2)  Opportunities  for  integration  of 
these  deaf-blind  youth  with 
nonhandicapped  coworkers  in  their  job 
setting  and  with  relevant  others  in 
typical  living  environments  external  to 
the  job; 

(3)  Financial  and  social  services 
support  for  these  deaf-blind  youth 
throughout  the  course  of  the  project;  and 

(4)  A  plan  cooperatively  developed 
with  related  State  and  local  agencies  for 
the  continuation  of  those  services  for  an 
appropriate  period  of  time  following 
termination  of  the  project. 
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It  is  expected  that  awards  will  be  made 
at  approximately  $100,000  per  year  for 
up  to  three  years  under  this  competition. 

(i)  Nondirected  Demonstration  and 
Research  Projects  for  Deaf-Blind 
Children  and  Youth. 

This  priority  supports  nondirected 
demonstration  projects  and  nondirected 
research  projects  for  deal-blind  children 
and  youth: 

(1)  Nondirected  demonstration 
projects  are  to  be  designed  to 
demonstrate  specific,  variable 
procedures  for  meeting  significant 
educational  needs  including  vocational 
needs  for  deaf-blind  children  and  youth. 
These  projects  must  focus  on  direct 
services  to  these  children  and  youth 
applying  research  findings,  or  otherwise 
exemplifying  innovative  effective 
approaches  to  their  education. 
Applicants  proposing  to  conduct  a 
project  under  paragraph  (i)(l)  of  this 
section  must  fully  describe  and  justify 
the  particular  approach  to  be 
demonstrated,  citing  where  relevant  any 
pertinent  research  upon  which  the 
project  is  based. 

(2)  Nondirected  research  projects  are 
to  be  designed  to  conduct  research  to 
identify  and  meet  specific  educational 
needs  of  deaf-blind  children  and  youth. 
These  projects  must  be  designed  to 
generate  new  knowledge  that  has  the 
potential  for  contributing  significantly  to 
the  field. 

It  is  expected  that  awards  under 
paragraphs  (i){l)  and  (i)(2)  of  this 
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section  wil  be  made  at  approximately 
$112,000  per  year  for  up  to  three  years 
under  this  competition. 

Program  Authority 

(20  U.S.C.  1424) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.086:  Program  for  Severely 
Handicapped  Children) 

Dated:  March  18. 1987. 
William }.  Bennett, 
Secretary-  of  Education. 
[FR  Doc.  87-7057  Filed  3-30-87;  8:45  am) 
nUJNG  CODE  4000-01-M 


[CFDA  S4.0861 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Program  for 
Severely  Handicapped  Cttiidren  for 
Fiscal  Year  1987 

Purpose 

This  program  provides  grants  and 
cooperative  agreements  to  public  or 
private,  profit  or  nonprofit, 
organizations  or  institutions  to  support 
projects  demonstrating  innovative 
approaches  for  meeting  the  unique 
educational  needs  of  children  with 
severe  handicaps. 

Deadline  for  Transmittal  of  Applications 

June  12. 1987. 
Applications  Available 

April  15. 1987. 


NoodKected  demonstratioo  anS  research  pfoiecis  tor  severely  handicM)ped  (other  than  deal-bhnd) 
children  and  youth 

Sopporled  employfTwnl  tor  de8l-t)lmd  youth 

Noodireciea  OemonstratKxi  arx)  research  proiectt  for  deaf-Mmd  childreii  i«i  youth."!!!.,. 

Slate-wide  Systems  Ctiange 

Commur»calior  skMs  development  lor  deal-Wind  children  arx)  youth 


Transrton  skills  development  (or  deal-blmd  or  other  severely  rnultiMrwory  irnpairad  yoiitti 

Education  of  severely  handicapped  (mduding  deaf-blmd)  children  and  youth  m  the  least  restrictive 
environment. 

Inservice  trainang— services  tor  severely  handicapped  children  and  youth _ _. 

Model  protects  for  the  rtxjst  severely  handicapped  children  and  youth „ "!!""""."."""!.""!""".!! 


Available 
funds 


445.000 

300.000 

560.000 

1J0O.OOO 

380.000 

736.000 

soc.ooo 

900.000 

2SO.00O 


Estmtale 
average 


111.000 

100.000 
112.000 
250.000 
95.000 
73,000 
100.000 

69.000 
125.000 


Esinale 
number  o4 


3 
5 
S 

4 
10 

5 

13 
2 


Anticipated 
protect  period 


36  monltts 

36  iTXjrrths 
36  months 
60  montfis 
36  monttis 
36  months 
36  months 

36  monlfis 
36  months 


Applicable  Regulations 

(a)  The  Program  for  Severely 
Handicapped  Children  Regulations,  34 
CFR  315, 

(b)  The  Education  Department 
General  Administrative  Regulations,  34 
CFR  74,  75,  77  and  78, 

(c)  The  Final  Annual  Funding 
Priorities,  Program  for  Severely 


Handicapped  Children,  as  published  in 
this  issue  of  the  Federal  Register. 

For  Applications  or  Information  Contact 

R.  Paul  Thompson,  Severely 
Handicapped  Branch,  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
(Room  4615  Switzer  Building), 
Washington.  DC  20202.  Telephone  (202) 
732-1177. 


Program  Authority 

(20  U.S.C.  1424) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.086;  Program  for  Severely  Handicapped 

Children) 

Dated:  March  28. 1987. 
Madeleine  Will. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  87-7058  Filed  3-30-87;  8:45  am) 

BILUNG  COOC  400(M)1-M 


TuescUiy 
March  31,  1987 
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Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Parts  700  and  736 
Permanent  Regulatory  Program;  Federal 
Program  for  Georgia  et  aL;  Proposed 
mtte 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700  and  736 

Permanent  Regulatory  Program; 
Federal  Program  for  Georgia  et  al.; 
Public  Notice,  Comment  and  Hearing 
Procedures 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
(DOI)  proposes  to  amend  its  rules 
governing  the  promulgation  and  revision 
of  a  Federal  program  for  a  State  for  coal 
exploration  and  surface  coal  mining 
operations  on  non-Federal  and  non- 
Indian  lands.  The  proposed  rule  would 
revise  the  existing  public  notice, 
comment  and  hearing  procedures.  In 
addition,  the  rule  would  add  to  the 
general  provisions  in  Part  700  a 
definition  of  the  terms  OSM  and 
OSMRE. 
dates: 

Written  Comments:  OSMRE  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  Time 
on  June  1. 1987. 

Public  Hearing:  Upon  request, 
OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  in  Washington,  DC,  at 
9:30  a.m.  local  time  on  May  26, 1987. 
OSMRE  will  accept  requests  for  public 
hearings  until  5:00  p.m.  Eastern  Time  on 
April  30, 1987.  Individuals  wishing  to 
attend  but  not  testify  at  any  hearing 
should  contact  the  person  identified 
under  "For  Further  Information  Contact" 
beforehand  to  verify  that  the  hearing 
will  be  held. 
ADDRESSES: 

Written  Comments:  Hand-deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131, 1100 
L  Street  NW.,  Washington,  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131-L, 
1951  Constitution  Avenue,  NW., 
Washington,  DC  20240. 

Public  Hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets, 
NW.,  Washington,  DC. 

Request  for  public  hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  F.  DeVito,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 


U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  Telephone:  (202)  343-5241 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Baclcground 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Conunent  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practical,  commenters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  cfose  of  the  conunent  period 
(see  "DATES")  or  delivered  to  addresses 
other  than  those  listed  above  may  not  be 
considered  or  included  in  the 
administrative  record  for  the  final  rule. 

Public  Hearing 

OSMRE  will  hold  a  public  hearing  on 
the  proposed  rule  on  request  only.  The 
time,  date  and  address  scheduled  for  the 
hearing  is  specified  previously  in  this 
notice  (see  "DATES"  and  "ADDRESSES"). 

Any  person  interested  in  participating 
at  the  hearing  should  inform  Mr.  DeVito 
(see  "FOR  FURTHER  INFORMATION 
CONTACT")  either  orally  or  in  writing  by 
5:00  p.m.  Eastern  Time  on  April  30, 1987. 
If  no  one  has  contacted  Mr.  DeVito  to 
express  an  interest  in  participating  in 
the  hearing  by  that  date,  the  hearing  will 
not  be  held.  It  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  the  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSMRE 
requests  tfiat  persons  who  testify  at  the 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
questions,  OSMRE  also  requests  that 
persons  who  plan  to  testify  submit  to 
OSMRE  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "ADDRESSES")  an 
advance  copy  of  their  testimony. 

II.  Backgeound 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act),  30 
U.S.C.  1201  et  seq.,  establishes  a 
nationwide  program  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations.  To  provide  a  consistent 
regulatory  framework  for  this 


nationwide  program,  section  501(b)  of 
the  Act,  30  U.S.C.  1251(b),  requires  the 
Secretary  of  the  Interior  (the  Secretary) 
to  promulgate  a  permanent  regulatory 
program  (the  permanent  program).  This 
permanent  program,  which  currently  is 
in  force,  includes  performance 
standards  for  surface  coal  mining  and 
reclamation  operations,  and  procedures 
for  establishing  State  and  Federal 
programs.        i 

Section  503  of  the  Act,  30  U.S.C.  1253, 
allows  a  State  to  establish  an  individual 
State  program.  A  State  program,  with 
certain  exceptions,  gives  a  State 
exclusive  jurisdiction  over  the  regulation 
of  surface  coal  mining  and  reclamation 
operations  within  its  borders.  Where  a 
State  does  not  establish  a  State 
program,  section  504  of  the  Act,  30 
U.S.C.  1254,  requires  the  Secretary  to 
establish  a  Federal  program  for  that 
State. 

Regulations  that  provide  a  general 
introduction  to  the  permanent  program 
appear  at  30  CFR  Part  701.  The 
permanent  program  regulations  that 
govern  State  and  Federal  programs  are 
grouped  in  30  CFR  Chapter  VII 
Subchapter  C.  Standards  and 
procedures  that  govern  Federal 
programs  and  their  promulgation  appear 
in  Subchapter  C  at  30  CFR  Part  736. 

Under  Part  736  of  the  permanent 
program  OSMRE  has  promulgated 
Federal  programs  for  ten  States:  Georgia 
(August  19, 1982;  47  FR  36393):  Idaho 
(April  14, 1983;  48  FR  16218); 
Massachusetts  (September  12, 1983;  48 
FR  41000):  Michigan  (October  22, 1982; 
47  FR  47162);  North  Carolina  (June  30, 
1983;  48  FR  30298);  Oregon  (November  2. 
1982;  47  FR  49818);  Rhode  Island 
(September  12. 1983;  48  FR  40990);  South 
Dakota  (April  19, 1983;  48  FR  16818); 
Tennessee  (October  1. 1984;  49  FR 
38874);  and  Washington  (February  24. 
1983;  48  FR  7870).  As  provided  by  30 
CFR  900.13,  the  rules  for  each  of  these 
Federal  programs  are  codified  in  30  CFR 
Chapter  VII  Subchapter  T  under 
separate  parts  for  each  State. 

To  take  full  advantage  of  the  existing 
permanent  program  performance 
standards,  while  avoiding  unnecessary 
repetition,  most  of  the  rules  that  make 
up  each  Federal  program  do  not 
themselves  set  out  detailed 
requirements,  but  instead  cross- 
reference  a  corresponding  part  in  the 
permanent  program.  In  situations  where 
a  cross-reference  to  the  permanent 
program  does  not  meet  the  needs  of  a 
particular  State,  the  Federal  program 
rule  for  that  State  also  includes  an         ! 
additional  paragraph  or  paragraphs  with 
appropriate  detailed  requirements. 
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For  example,  the  Federal  program  for 
the  State  of  Georgia  is  codified  at  30 
CFR  Part  910.  Section  910.842,  which 
governs  Federal  inspections,  in 
paragraph  (a)  cross-references  the 
corresponding  Part  842  of  the  permanent 
program.  In  addition,  paragraph  (b) 
requires  OSMRE  to  furnish  to  the 
Georgia  Department  of  Natural 
Resources  upon  request  a  copy  of  any 
inspection  report  or  enforcement  action 
taken. 

One  consequence  of  this  cross- 
referencing  from  the  Federal  programs 
to  the  permanent  program  is  that 
whenever  a  permanent  program  rule  is 
revised  directly,  each  Federal  program 
rule  which  cross-references  that 
permanent  program  rule  also  is  revised 
indirectly  in  a  similar  way.  Thus,  in 
addition  to  the  public  notice,  comment 
and  hearing  procedures  that  apply  to  the 
permanent  program,  when  revising  s. 
cross-referenced  permanent  program 
rule  OSMRE  also  must  comply  with  the 
public  notice,  comment  and  hearing 
procedures  that  apply  to  each  affected 
Federal  program. 

For  the  promulgation  or  revision  of  the 
permanent  program  regulations  there 
are  no  OSMRE  rules  governing  public 
notice,  comment  and  hearing 
procedures.  OSMRE  follows  the 
requirements  of  section  501  of  the  Act, 
30  U.S.C.  1251,  and  section  553  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553.  Generally,  section  501 
requires  OSMRE  to  provide  a  30-day 
public  comment  period,  and  at  least  one 
public  hearing  on  a  proposed  rule.  In 
appropriate  cases  a  longer  comment 
period  is  provided  by  OSMRE,  and 
additional  public  hearings  at  different 
locations  are  scheduled  in  advance  or 
held  on  request. 

For  the  promulgation  or  revision  of  a 
Federal  program,  the  public  notice, 
comment  and  hearing  procedures  are 
governed  by  section  504(c)  of  the  Act, 
and  the  existing  OSMRE  permanent 
program  rules  at  30  CFR  736.12  and 
736.13.  Section  504(c)  requires  simply 
that  "{pjrior  to  the  promulgation  and 
implementation  of  any  proposed  Federal 
program,  the  Secretary  shall  give 
adequate  public  notice  and  hold  a  public 
hearing  in  the  affected  State." 

The  OSMRE  rules  at  §§736.12  and 
736.13,  which  implement  section  504(c). 
are  far  more  detailed.  They  include 
requirements  for  a  public  hearing  in  the 
affected  State;  notice  in  the  Federal 
Register  at  least  60  days  before  the 
hearing;  placing  a  copy  of  the 
administrative  record  in  an  appropriate 
OSMRE  office  and  a  public  office  in  the 
capital  city  of  the  affected  State; 
specified  hearing  procedures;  and  notice 
at  least  once  a  week  for  3  weeks  within 


the  30  days  before  the  hearing  in  at  least 
one  newspaper  of  general  circulation  in 
the  coal  mining  area  of  the  affected 
State. 

Because  most  of  the  permanent 
program  rules  are  cross-referenced  by 
the  ten  Federal  programs.  OSMRE  must 
follow  these  detailed  procedures  for 
most  revisions  of  the  permanent 
program.  Since  there  are  ten  Federal 
programs,  the  existing  procedures 
require  OSMRE  to  distribute  copies  of 
the  administrative  record  for  the 
revision  to  ten  different  States,  and  to 
publish  at  least  30  accurately-timed 
newspaper  notices.  Since  the  permanent 
program  rules  continually  are 
undergoing  revision,  this  process,  if 
continued,  would  consume  considerable 
time,  money  and  manpower. 

OSMRE  believes  that  procedures  far 
simpler  than  those  of  existing  §§  736.12 
and  736.13  would  give  the  public 
adequate  opportunity  to  participate  fully 
in  the  rulemaking  process.  OSMRE  has 
reevaluated  the  procedures  in  §§736.12 
and  736.13  and  tentatively  has 
concluded  that  most  of  them  are  too 
elaborate,  that  they  do  not  produce 
benefits  to  the  public  commensurate 
with  the  costs  of  compliance,  and  that 
simpler  procedures  would  not  lessen  the 
ability  of  either  OSMRE  or  the  public  to 
meet  the  requirements  and  achieve  the 
goals  of  the  Act.  Accordingly,  OSMRE 
proposes  to  revise  §§736.12  and  736.13 
as  described  in  the  following  discussion 
of  the  proposed  rule. 

In  addition  to  the  revision  of  Part  736. 
OSMRE  proposes  to  add  a  new 
definition  to  30  CFR  700.5.  Although  the 
term  OSM  is  used  throughout  existing  30 
CFR  Chapter  VII.  it  is  defined  only  in 
§  870.5.  which  applies  only  to  Parts  870 
through  888.  Therefore.  OSMRE 
proposes  to  revise  30  CFR  700.5  by 
adding  a  definition  of  OSM  that  would 
apply  throughout  Chapter  VII.  OSMRE 
also  proposes  to  revise  §  700.5  by  adding 
a  definition  of  OSMRE,  the  preferred 
acronym  for  the  Agency. 

III.  Discussion  of  Proposed  Rule 

Definitions — Section  700.5.  The 
proposed  rule  would  revise  existing  30 
CFR  700.5  by  adding  a  definition  of  the 
term  OSM  and  OSMRE  to  mean  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  established  under  Title 
II  of  the  Act.  The  definition  would  apply 
throughout  30  CFR  Chapter  VII.  The 
existing  regulations  in  Chapter  VII 
would  continue  to  use  the  term  OSM 
until  they  are  otherwise  revised. 

Federal  Program  Notice.  Comment 
and  Hearing  Procedures — Section 
736.12.  This  proposed  rule  would  amend 
the  public  notice,  comment  and  hearing 
procedures  OSMRE  must  follow  when 


promulga'.ing  or  revising  a  Federal 
regulatory  program  for  a  State.  It  would 
simplify  the  existing  procedures,  while 
continuing  to  give  the  public  adequate 
opportunity  to  participate  effectively  in 
the  rulemaking  process. 

Proposed  §  736.12  incorporates,  with 
varying  degrees  of  revision,  the  majority 
of  the  procedures  currently  found  in 
existing  §§  736.12  and  736.13.  The 
revisions  and  the  procedures  in  existing 
§§  736.12  and  736.13  that  are  omitted 
from  proposed  §  736.12.  are  discussed 
subsequently  in  their  relevant  contexts. 

Section  736. 12(a)  Federal  Register 
Notice.  Prior  to  the  promulgation  or 
revision  of  a  Federal  program  for  a 
State,  proposed  §  736.12(a)  would 
require  OSMRE  to  publish  in  the  Federal 
Register  a  notice  which  at  a  minimum 
would  include  five  specified  items  of 
information. 

Proposed  paragraph  (a)(1)  would 
require  that  the  notice  include  the  basis, 
purpose  and  substance  of  the  proposed 
Federal  program  or  revision.  It  would 
correspond  with  the  existing  §  736.12 
(a)(1)  and  (a)(2),  which  require  that  the 
Federal  Register  notice  include  "the 
bases  and  purposes  of  and  "the 
proposed  text  of  the  Federal  program 
or  revision.  The  term  "substance"  would 
be  substituted  for  "proposed  text"  in 
accordance  with  section  553(b)(3)  of  the 
APA,  which  requires  that  a  Federal 
Register  notice  of  proposed  rulemaking 
include  "either  the  terms  or  substance  of 
the  proposed  rule  or  a  description  of  the 
subjects  and  issues  involved."  In  the 
context  of  the  promulgation  or  revision 
of  a  Federal  program,  the  term 
"substance"  is  the  more  apt  of  these 
APA  alternatives. 

Propose  paragraph  (a)(2)  would 
require  that  the  notice  offer  the  public 
an  opportunity  to  submit  written 
comments  on  the  proposed  Federal 
program  or  revision  for  a  period  to  end 
no  less  than  30  days  after  the  date  of  the 
notice.  This  would  correspond  with 
portions  of  existing  §  736.12(a)(7). 
However,  the  mandatory  comment 
period  would  be  reduced  from  the 
present  60  days  to  the  30  days  specified 
in  the  APA.  This  change  would  afford 
OSMRE  flexibility  in  instances  where 
the  nature  of  the  rulemaking  did  not 
justify  an  extended  comment  period. 
When  the  complexity  of  a  proposed  rule 
or  its  impact  justified  an  extended 
comment  period,  OSMRE  could  still 
provide  a  6G-day  comment  period  as  it 
presently  does. 

The  term  data  in  existing 
§  736.12(a)(7)  was  deleted  from  the 
proposed  rule  because  it  is  included 
implicitly  in  the  more  general  term 
comments.  A  commenter  may  submit  to 
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OSMRE  any  written  information  which 
he  or  she  believes  is  relevant  to  the 
promulgation  or  revision  of  a  Federal 
program,  including  data. 

Proposed  paragraph  (a)(3)  would 
require  that  in  the  notice  OSMRE  offer 
to  hold  a  public  hearing  on  the  proposed 
Federal  program  or  revision  in  the 
affected  State  during  the  comment 
period,  only  upon  request.  This  would 
correspond  with  portions  of  existing 
§§  736.12(a)(5)  and  736.13(c).  While 
section  504(c)  of  the  Act  requires 
OSMRE  to  hold  a  pubHc  hearing  when 
promulgating  a  Federal  program,  this 
obviously  does  not  include  a  hearing 
which  no  member  of  the  public  plans  to 
attend.  Existing  §  736.13(c)  requires 
OSMRE  to  hold  a  public  hearing  for  the 
promulgation  of  a  Federal  program,  but 
only  upon  request  for  a  revision.  The 
proposed  rule  would  require  the  public 
to  request  a  hearing  under  either 
circumstance.  In  addition,  there  would 
no  longer  be  any  requirement  to  publish 
the  Federal  Register  notice  at  least  60 
days  before  the  date  of  the  hearing,  as 
the  existing  rules  now  require.  OSMRE 
believes  that  the  mandatory  60-day 
period  is  unnecessarily  long  and  that  it 
prolongs  the  rulemaking  process  without 
any  corresponding  public  benefit. 

Proposed  paragraph  (a)(4)  would 
require  that  the  notice  specify  the 
address  of  an  appropriate  place  where 
any  person  may  inspect  and  copy  during 
normal  business  hours,  a  copy  of  the 
administrative  record  for  the  proposed 
Federal  program  or  revision.  This 
corresponds  with  portions  of  existing 
§§  736.12(a)(4)  and  736.13(f). 

While  the  existing  rules  require 
OSMRE  to  make  available  "the  text  of 
the  proposed  program  or  revision  and 
any  supporting  information"  and 
"(cjopies  of  all  written  comments 
received  and  the  transcripts  of  the 
public  hearings."  this  proposed  rule 
would  specify  only  "a  copy  of  the 
administrative  record."  This  would  not 
limit  the  information  available  to  the 
public,  but  merely  would  substitute  a 
more  general  term  that  includes  all  of 
the  information  now  specified  by  the 
existing  rules. 

For  the  promulgation  of  a  Federal 
program,  the  existing  rules  require 
OSMRE  to  make  certain  information 
available  at  both  an  OSMRE  office  and 
a  public  office  in  the  capital  city  of  the 
affected  State.  Paragraph  (a)(4)  would 
substitute  for  these  two  offices  the  term 
"an  appropriate  place."  This  might  be 
either  an  OSMRE  office,  a  State  or  other 
public  office,  a  library,  or  other 
appropriate  facility.  This  paragraph  also 
differs  from  the  existing  requirement  in 
that  the  location  would  not  have  to  be  in 
the  affected  State.  This  would  relieve 


OSMRE  from  having  to  lodge  copies  of 
the  administrative  record  for  a  Federal 
prograsi  revision,  which  essentially  is 
the  aditiinistrative  record  for  the 
underlying  permanent  program  revision, 
in  all  Ffederal  program  States,  which 
currently  are  10  in  number.  OSMRE 
believes  that  for  the  promulgation  or 
revision  of  a  Federal  program  the 
adminifetrative  record  located  in  OSMRE 
headquarters  in  Washington,  DC, 
generally  is  adequate  to  meet  the  needs 
of  the  public.  In  cases  where  there 
appeared  to  be  sufficient  demand  for  a 
copy  of  the  administrative  record  in  a 
partic  Jar  State,  OSMRE  would  consider 
making  one  available  at  an  appropriate 
place  in  the  State.  By  not  specifying  any 
particular  office  the  proposed  rule  gives 
OSMRE  maximum  flexibility  to  lodge  a 
copy  of  the  administrative  record  at  the 
place  where  there  is  the  greatest  interest 
in  the  Federal  program  or  revision. 

Proposed  paragraph  (a)(5)  would 
require  for  the  indirect  revision  of  a 
Federal  program  that  the  Federal 
Register  notice  state  that  the  affected 
provision  of  the  permanent  program  is 
cross-referenced  by  the  Federal 
program,  and  thus  that  the  proposed 
permanent  program  revision  also  would 
revise  the  Federal  program. 

Section  736.12(b)  Newspaper  notice. 
Prior  to  the  initial  promulgation  of  a 
Federal  program  for  a  Stale,  proposed 
§  736.12(b)  would  require  OSMRE  to 
publisfc  in  a  newspaper  of  general 
circulation  in  the  coal  mining  area  of  the 
affected  State  a  notice  like  the  Federal 
Register  notice  required  by  proposed 
paragraph  (a)(1)  of  this  section. 

This  proposed  section  corresponds 
with  existing  §  736.12(b).  For  the 
substance  of  the  proposed  Federal 
program  the  proposed  rule  would 
authorize  OSMRE  to  substitute  a  brief 
description  in  order  to  avoid  the  cost  of 
publisning  a  lengthy  newspaper  notice. 
Any  person  interested  in  the  full  text  of 
the  proposed  Federal  program  could 
consuh  the  Federal  Register  notice. 

Unlike  the  existing  procedures  which 
require  newspaper  notice  at  least  once  a 
week  for  3  weeks,  proposed  S  736.12(b) 
would  require  only  a  single  notice. 
OSMRE  believes  that  the  multiple  notice 
required  by  the  existing  rule  is 
unnecessary  and  that  a  single  notice  is 
adequate  to  inform  the  public  about,  and 
provide  an  opportunity  to  comment  on,  a 
proposed  Federal  program. 

While  the  existing  procedures  require 
OSMRE  to  publish  the  newspaper  notice 
at  least  30  days  before  the  hearing,  this 
proposed  rule  would  require  only  that 
OSMRE  publish  a  newspaper  notice. 
The  time  element  would  be  removed  in 
order  to  accommodate  the  reduced 
publiG  comment  period  being  proposed. 


OSMRE  would  publish  the  newspaper  i 
and  Federal  Register  notices  as 
concurrently  as  practicable. 

A  major  difference  in  proposed 
§  736.12(b)  as  compared  to  existing 
§  736.12(b)  is  the  lack  of  a  requirement 
for  newspaper  notice  of  a  proposed 
revision  of  a  Federal  program.  OSMRE 
proposes  to  delete  the  requirement  for 
newspaper  notice  for  a  revision  of  a 
Federal  program  because  it  tentatively 
has  concluded  that  for  a  revision  a 
Federal  Register  notice  is  sufficient. 
There  are  two  reasons  for  this 
conclusion:  First,  after  a  Federal 
program  is  promulgated  for  a  State  any 
person  in  that  State  who  is  interested  in 
the  regulation  of  surface  coal  mining  is 
aware  of  the  Federal  presence  and 
reasonably  can  be  expected  to  rely  on 
the  Federal  Register  for  notice  of  a 
revision.  And  second,  for  a  revision  of 
the  Federal  program  which  is  in  effect  a 
revision  of  the  permanent  program,  the 
nationwide  scope  of  the  underlying 
permanent  program  revision  would 
insure  widespread  public  involvement. 
Under  these  circumstances  it  is  unlikely 
that  a  newspaper  notice  would  reach 
any  interested  persons  who  were  not 
already  aware  of  the  proposed  revision. 

In  addition,  OSMRE  routinely  issues  a 
press  release  for  any  rule  that  is  likely  to 
generate  public  interest.  The  result  is 
that  those  persons  most  interested  in, 
and  most  likely  to  comment  on  a 
proposed  rule  revising  a  Federal 
program  are  aware  of  the  proposal.  Even 
though  there  presently  are  ten  states 
with  full  Federal  programs,  only 
Tennessee  and  Washington  have  cctive 
coal  mining.  Consequently,  outside  of 
these  two  states  there  has  been  little       j 
interest  in  the  revision  of  a  Federal  I 

program,  and  in  only  one  state  has  a 
hearing  on  the  promulgation  or  revision 
of  a  Federal  program  ever  been 
requested. 

Section  T36. 12(c)  Federal  agency 
comment.  Prior  to  the  promulgation  or 
revision  of  a  Federal  program  for  a 
State,  proposed  §  736.12(c)  would  I 

require  OSMRE,  as  appropriate,  to  ' 

solicit  comments  from  the  Administrator 
of  the  Environmental  Protection  Agency, 
the  Secretary  of  Agriculture,  and  the 
heads  of  other  Federal  agencies 
concerned  with  or  having  special 
expertise  relevant  to  the  proposed 
Federal  program  or  revision.  This 
corresponds  with  existing  S  736.13(a). 

The  existing  procedures  require 
OSMRE  to  solicit  comments  from  the 
heads  of  these  agencies  in  all  cases, 
while  this  proposed  rule  would  require 
OSMRE  to  do  so  only  "as  appropriate". 
Under  this  proposed  rule  OSMRE  would 
solicit  comments  from  only  those 
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agencies  which  reasonably  might  be 
expected  to  have  comments,  and  only  on 
those  issues  of  apparent  interest  to 
them.  OSMRE  has  proposed  this  change 
to  eliminate  unproductive 
correspondence  with  agencies  that  are 
neither  concerned  with  nor  have  any 
expertise  revelant  to  a  proposed  Federal 
program  or  revision. 

There  is  no  proposed  procedure 
corresponding  to  existing  S  736.12(a)(3), 
which  requires  that  the  Federal  Register 
notice  include  the  proposed  effective 
date  of  the  Federal  program  or  revision. 
OSMRE  believes  that  because  of  the 
numerous  variables  in  the  rulemaking 
process,  it  seldom  is  possible  to  predict 
the  effective  date  of  a  rule  with 
sufficient  accuracy  to  benefit  the  public 
at  the  proposal  stage.  To  avoid  the 
uncertainties  resulting  from  proposing 
an  inaccurate  effective  date.  OSMRE 
has  omitted  this  requirement  from  the 
proposed  rule. 

Section  736.13  Public  comment 
(Removed).  The  proposed  rule  would 
remove  existing  §  736.13.  A  number  of 
the  procedures  currently  in  that  section 
would  be  relocated  in  proposed  §  736.12, 
either  with  or  without  additional 
revision.  Other  procedures  would  be 
eliminated  entirely.  An  explanation  of 
what  would  happen  in  each  paragraph 
of  this  section  follows. 

Section  736.13(a).  Existing  §  736.13(a) 
requires  OSMRE.  when  proposing  to 
promulgate  or  revise  a  Federal  program. 
to  solicit  comments  from  the  heads  of 
various  Federal  agencies.  A  similarly- 
worded,  revised  version  of  this 
paragraph  would  appear  in  proposed 
§  736.12(c).  The  revised  version  would 
require  OSMRE  to  solicit  Federal- 
agency  comments  only  "as  appropriate." 
For  more  information  on  these  changes, 
see  the  preceding  discussions  of 
proposed  §  736.12(c). 

Section  736.13(b).  Existing  §  736.13(b) 
requires  OSMRE  to  give  the  public  an 
opportunity  to  submit  written  data  and 
comments  on  a  proposed  Federal 
program  or  revision  within  60  days  after 
publication  of  a  notice  in  the  Federal 
Register.  A  similarly  worded,  revised 
version  of  this  paragraph  would  appear 
in  proposed  §  736.12(a)(2).  The  principal 
difference  in  the  proposed  rule  are  that 
the  comment  period  would  be  reduced 
from  60  to  30  days,  and  the  term  data 
would  be  deleted  as  superflous.  For 
more  information  on  the  these  changes, 
see  the  preceding  discussions  of 
proposed  §  736.12(a)(2). 

Section  73613(c).  Existing  §  736.13(c) 
requires  OSMRE  to  hold  a  public 
hearing  prior  to  promulgating  a  Federal 
program  for  a  State,  and  upon  request 
prior  to  revising  a  Federal  program.  For 
promulgation  and  revision,  these 


procedures  are  relocated  in  proposed 
§  738.12(a)(3).  Unlike  existing  paragraph 
(c)  the  proposed  section  requires 
OSMRE  to  hold  a  hearing  for  both 
promulgation  or  revision  only  upon 
request  For  more  information  on  these 
changes,  see  the  preceding  discussion  of 
proposed  5  736.12(a)(3). 

Section  736.13(d).  Existing  S  736.13(d) 
authorizes  OSMRE  to  hold  additional 
hearings  or  to  solicit  additional  public 
comment  when  appropriate.  There  is  no 
corresponding  procedure  in  the 
proposed  rule.  This  paragraph  was 
removed  as  superflous  because 
notwithstanding  the  existing  rule 
OSMRE  has  sufficient  authority  to  do 
either  of  these  things.  Even  though  the 
paragraph  is  being  removed  to  simplify 
the  rule,  OSMRE  would  continue  to  hold 
additional  hearings  or  to  solicit 
additional  public  comment  when  the 
public  interest  in  a  particular  rule 
warrants. 

Section  736.13(e).  Existing  §  736.13(e) 
requires  OSMRE  to  transmit  to  the 
Director  all  public  comments,  hearing 
transcripts  and  related  materials.  This 
requirement  is  implicit  in  existing 
§  736.14(a),  which  requires  the  Director 
to  consider  such  information  in  deciding 
whether  to  promulgate  or  revise  a 
Federal  program.  Therefore.  OSMRE 
proposes  to  remove  this  paragraph  as 
superfluous. 

Section  736.13(f).  Existing  §  736.13(f) 
requires  OSMRE  to  make  available  for 
public  inspection  and  copying  at  the 
appropriate  OSMRE  office,  and  at  a 
public  office  in  the  capital  city  of  the 
affected  State,  copies  of  all  written 
comments  and  hearing  transcripts.  A 
revised  version  of  these  procedures  is 
relocated  in  proposed  §  736.12(a)(4), 
which  unlike  existing  paragraph  (f) 
would  require  OSMRE  to  make  "a  copy 
of  the  administrative  record"  available 
only  at  "an  approporiate  place."  For 
more  information  on  these  changes,  see 
the  preceding  discussion  of  proposed 
§  736.12(a)(4). 

Section  736.14  Director's  decision. 
This  proposed  rule  also  would  make  a 
technical  change  in  §  736.14,  which 
governs  the  Director's  decision  on  a 
proposed  Federal  program  or  revision. 
The  reference  to  §  736.13  would  be 
changed  to  §  736.12  to  conform  with  the 
changes  the  proposed  rule  would  make 
in  the  referenced  sections.  This  would 
not  have  any  substantive  effect  on 
§  736.14,  itself,  which  except  for  this 
technical  change  would  remain  the 
same. 


IV.  Proceaurai  Mailers 

Federal  Paperwork  Reduction  Act 

The  proposed  rule  includes  no 
information  collection  requirements 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

Executive  Order  12291 

The  DOI  has  examined  the  proposed 
rule  according  to  the  criteria  of 
Executive  Order  12291  (February  17, 
1981)  and  has  determined  that  it  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis.  The  procedures  the  rule 
would  amend  are  strictly  administrative 
and  do  not  involve  any  major  economic 
costs. 

Regulatory  Flexibility  Act 

The  DOI  has  determined,  pursuant  to 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  that  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  would  amend 
administrative  procedures  which  have 
no  significant  economic  impact. 

National  Environmental  Policy  Act 

The  proposed  rule  has  been  reviewed 
by  OSMRE  and  it  has  been  determined 
to  be  categorically  excluded  from  the 
National  Environmental  Policy  Act 
(NEPA)  process  in  accordance  with  DOI 
Departmental  Manual  (516  DM  2, 
Appendix  1.10)  and  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  1507.3). 

List  of  Subjects 

30  CFR  Part  700 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  736 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Parts  7C0  and  736  as  follows: 

Dated:  March  3. 1987. 
|.  Stkven  Griles, 

Assistant  Secretary  for  Land  and  Minerals 
Management 

PART  700— GENERAL 

1.  The  authority  citation  for  Part  700  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-87,  91  Stat.  445  (30 
U.S.C.  1201e/se<7.). 
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L.  aetuon  /iaj  a  is  amenued  by  adding 
in  alphabetical  order  a  new  definition  as 
follows: 

§700.5    DeflnWons. 

***** 

OSM  and  OSMRE  means  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  established  under  Title  II 
of  the  Act. 


PART  736— FEDERAL  PROGRAM  FOR 
A  STATE 

3.  The  authority  citation  for  Part  736  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-67.  91  Stat.  445  (30 
U.S.C.  1201  etseq.]. 

4.  Section  736.12  is  revised  to  read  as 
follows: 

§  736.12    Notice,  cofncnent  and  hearing 
procedures. 

Prior  to  the  promulgation  or  revision 
of  a  Federal  program  for  a  State. 
OSMRE  shall: 

(a)  Federal  Register  Notice.  Publish  in 
the  Federal  Register  a  notice  which: 


(1)  IrKludes  the  basis,  purpose  and 
substance  of  the  proposed  Federal 
program  or  revision; 

(2)  Offers  any  person  an  opportunity 
to  submit  written  conmients  on  the 
proposed  Federal  program  or  revision 
for  a  period  to  end  no  less  than  30  days 
after  the  date  of  the  notice; 

(3)  Offers  to  hold  a  public  hearing  on 
the  proposed  Federal  program  or 
revision  in  the  affected  State  during  the 
comment  period  if  requested  by  any 
person; 

(4)  Gives  the  address  of  an 
appropriate  place  where  any  person. 
during  normal  business  hours,  may 
inspect  and  copy  a  copy  of  the 
administrative  record  for  the  proposed 
Federal  program  or  revision; 

(5)  For  an  indirect  revision  of  a 
Federal  program,  states  that  the  affected 
provision  of  the  permanent  program  is 
cross-referenced  by  the  Federal 
program,  and  thus  the  proposed 
permanent  program  revision  also  would 
revise  the  Federal  program; 

(b)  Newspaper  notice.  For  the  initial 
promulgation  of  a  Federal  program  for  a 
State,  publish  in  a  newspaper  of  general 
circulation  in  the  coal  mining  area  of  the 


affected  State  a  notice  concerning  the 
proposed  rulemaking  which  includes  the 
information  required  by  paragraph  (a)  of 
this  section,  except  that  for  the 
substance  of  the  proposed  Federal 
program  or  revision  OSMRE  may 
substitute  a  brief  description;  and 
(c)  Federal  agency  comment.  As 
appropriate,  solicit  comments  from  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  the  heads  of  other 
Federal  agencies  concerned  with  or 
having  special  expertise  relevant  to  the 
proposed  Federal  program  or  revision. 

§736.13    [nemoved] 

5.  Section  736.13  is  removed. 

6.  In  §  736.14,  paragraph  (a)  is  revised 
to  read  as  fbllows: 

§736.14    Director's  decision. 

(a)  After  considering  all  relevant 
information  received  under  §  738.12.  the 
Director  shall  decide  whether  to 
promulgate  or  revise  a  Federal  program 
for  the  State. 
*        *        #        *        * 

[FR  Doc.  87-7004  Filed  3-30-87;  8:45  am] 
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See  also  Animal  and  Plant  Health  Inspection  Service; 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  87-037] 

Mediterranean  Fruit  Fly;  Interim  Rule 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

summary:  We  are  amending  the 
"Domestic  Quarantine  Notices*'  by 
adding  a  new  Supart  301.78,  captioned 
"Mediterranean  Fruit  Fly."  These 
regulations  quarantine  portions  of  Dade 
County  in  Florida  because  of  the 
Mediterranean  fruit  fly.  and  restrict  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  portions  of 
Dade  County.  This  action  is  necessary 
on  an  emergency  basis  to  prevent  the 
artificial  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  March  26, 
1987.  Comments  must  be  received  on  or 
before  June  1. 1987. 

ADDRESSES:  Send  written  comments  to 
Steven  B.  Farbman,  Assistant  Director, 
Regulatory  Coordination,  APHIS.  USDA, 
Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  87-037.  Comments 
received  may  be  inspected  at  Room  728 
of  the  Federal  Building  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Milton  C.  Holmes,  Acting  Assistant 
Director,  Survey  and  Emergency 
Response  Staff,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Room  611  Federal  Building, 


6505  Belcrest  Road,  Hyattsville,  MD 
20782,  301-436-6365. 
SUPPLEMENTARY  INFORMATION: 

Emergency  Action 

William  F.  Helms,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  has 
determined  that  an  emergency  situation 
exists,  which  warrants  publication  of 
this  interim  rule  without  prior 
opportunity  for  public  comment.  Due  to 
the  possibility  that  Mediterranean  fruit 
fly  could  be  spread  artificially  to 
noninfested  areas  of  the  United  States,  a 
situation  exists  requiring  immediate 
action  to  prevent  the  spread  of  this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  interim  rule  are 
impracticable  and  contrary  to  the  public 
interest;  and  good  cause  is  found  for 
making  this  interim  rule  effective  upon 
signature.  Comments  will  be  solicited 
for  60  days  after  publication  of  this 
document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Background 

The  Mediterranean  fruit  fly,  Ceratitis 
copitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables, 
especially  citrus  fruits.  The 
Mediterranean  fruit  fly  can  cause 
serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  Its  short  life  cycle 
permits  the  rapid  development  of 
serious  outbreaks. 

Recent  trapping  surveys  by  inspectors 
of  the  Florida  Department  of  Agriculture 
and  Consumer  Services  and  by 
inspectors  of  Plant  ProtecJion  and 
Quarantine  (PPQ).  a  unit  within  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS).  U.S.  Department  of 
Agriculture  (USDA).  reveal  that  Hialeah 
in  Dade  County.  Florida,  is  infested  with 
the  Mediterranean  fruit  fly.  Specifically, 
on  March  2. 1987,  inspectors  collected 
five  fruit  flies  in  a  Jackson  trap  in  a 
Calamondin  tree  at  201  East  48th  Street 
in  Hialeah.  On  March  3, 1987,  they  were 
positively  identified  as  male 


Mediterranean  fruit  flies.  Since  then, 
one  mature  Mediterranean  fruit  fly  larva 
was  found  at  a  location  one  block  from 
the  original  site.  The  Mediterranean  fruit 
fly  is  not  known  to  occur  anywhere  else 
in  the  United  States,  except  in  Hawaii. 
Officials  of  USDA  and  State  agencies 
of  Florida  have  begun  an  intensive 
Mediterranean  fruit  fly  eradication 
program  in  the  quarantined  area  in 
Florida.  Also,  as  explained  below, 
Florida  has  taken  action  to  impose 
restrictions  on  the  intrastate  movement 
of  certain  articles  from  the  quarantined 
area  in  order  to  prevent  the  artificial 
spread  of  the  Mediterranean  fruit  fly 
within  Florida.  However,  it  is  also 
necessary  to  impose  restrictions  on  the 
interstate  movement  of  certain  articles 
from  the  quarantined  area  in  order  to 
prevent  the  artificial  spread  of  the 
Mediterranean  fruit  fly  to  noninfested 
areas  in  other  States.  Accordingly,  it  is 
necessary  as  an  emergency  measure  to 
establish  Federal  regulations  for  the 
purpose  of  preventing  the  artificial 
spread  of  the  Mediterranean  fruit  fly. 
These  regulations  are  described  below 
by  section. 

Restrictions  on  Interstate  Movement  of 
Regulated  Articles  (Section  301.78) 

Section  301.78(b)  4>rohibits  any 
common  carrier  or  other  person  from 
moving  interstate  from  any  quarantined 
area  any  regulated  article  except  in 
accordance  with  conditions  prescribed 
in  §  301.78-4.  A  footnote  has  been  added 
for  informational  purposes.  This 
footnote  (footnote  1)  references  the 
authority  of  an  inspector  to  stop  and 
inspect,  seize,  quarantine,  treat,  and 
otherwise  dispose  of  regulated  articles 
in  accordance  with  the  Federal  Plant 
Pest  Act  (7  U.S.C.  150dd.  150ff)  and  the 
Plant  Quarantine  Act  (7  U.S.C.  164a). 

Definitions  (Section  301.78-1) 

Sections  301.78-1  contains,  for 
informational  purposes,  definitions  of 
the  following  terms:  "Certificate," 
"Compliance  Agreement,"  "Deputy 
Administrator,"  "Infestation," 
"Inspector,"  "Interstate,"  "Limited 
permit,"  "Mediterranean  fruit  fly," 
"Moved,"  "Person,"  "Plant  Protection 
and  Quarantine,"  "Quarantined  Area,** 
"Regulated  article"  and  "State."  These 
terms  are  defined  in  accordance  with 
definitions  and  authority  set  forth  in  the 
Plant  Quarantine  Act  (7  U.S.C.  161, 162) 
and  the  Federal  Plant  Pest  Act  (7  U.S.C. 
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150dd,  150ee).  These  definitions  are  the 
same  definitions  that  are  used  in  other 
plant  quarantine  regulations  under  this 
chapter. 

Regulated  Articles  (Section  301.78-2) 

The  regulations  impose  conditions  on 
the  interstate  movement  of  those  articles 
that  present  a  significant  risk  of 
spreading  Mediterranean  fruit  fly  if 
moved  without  restrictions  from 
quarantined  areas  into  or  through 
noninfested  areas.  Such  articles  are 
designated  as  regulated  articles. 
Regulated  articles  are  prohibited  from 
moving  interstate  from  quarantined 
areas  except  in  accordance  with 
conditions  specified  in  §§  301.78-4 
through  301.78-10. 

Section  301.78-2  designates  as 
regulated  articles  a  number  of  fruits, 
nuts,  vegetables,  and  berries,  soil  within 
the  drip  line  of  plants  that  produce  the 
fruits,  nuts,  vegetables,  or  berries,  and 
any  other  product,  article,  or  means  of 
conveyance,  when  it  is  determined  by 
an  inspector  that  it  presents  a  risk  of 
spread  of  the  Mediterranean  fruit  fly 
and  the  person  in  possession  of  the 
article  has  actual  notice  that  the 
product,  article,  or  means  of  conveyance 
is  subject  to  the  restrictions  in  the 
regulations.  This  last  provision  for  "any 
other  product,  article,  or  means  of 
conveyance"  allows  an  inspector  who 
discovers  a  risk  of  spreading 
Mediterranean  fruit  fly  (e.g.,  a  truck  with 
Medfly  pupae  in  cracks  in  the 
floorboards)  to  regulate  the  affected 
articles  on  the  spot,  by  informing  the 
person  in  possession  of  the  articles  that 
they  are  being  regulated. 

Articles  that  are  canned,  dried,  or 
frozen  below  -17.8°C.  (OT.)  are  not 
included  as  regulated  articles  since  the 
Mediterranean  fruit  fly  could  not  survive 
under  those  conditions.  Otherwise, 
based  on  research  and  experience,  the 
articles  listed  in  S  301.78-2(a)  and  (b)  as 
regulated  articles  are  articles  that  are 
likely  to  cause  the  artificial  spread  of 
the  Mediterranean  fruit  fly.  In  addition, 
since  other  products,  articles,  or  means 
of  conveyance  could,  under  certain 
circumstances,  be  found  to  present  a 
risk  of  spreading  the  Mediterranean  fruit 
fly,  these  articles  are  regulated  by 
paragraph  (c).  These  articles  would  have 
to  be  determined  to  present  a  risk  by  an 
inspector  on  a  case-by-case  basis  since 
it  cannot  be  anticipated  specifically 
which  other  products,  articles,  or  means 
of  conveyance,  if  any.  would  present  a 
risk.  There  is  authority  to  regulate 
nonlisted  products,  articles,  or  means  of 
conveyance  as  set  forth  in  §  301.78-2(c) 
on  an  emergency  basis  in  sections  105 
and  106  of  the  Federal  Plant  Pest  Act.  If 
it  appears  that  these  additional 


products,  articles,  or  means  of 
conveyance  generally  present  a  risk  of 
spreading  Mediterranean  fruit  fly,  we 
will  consider  an  amendment  to  this  rule 
to  include  these  items  in  the  list  of 
regulated  articles. 

Quarantined  Areas  (Section  301.78-3) 

As  stated  in  §  301.78-3(a].  it  is 
necessary  to  designate  as  quarantined 
areas,  areas  in  which  the  Mediterranean 
fruit  fly  has  been  found,  areas  in  which 
the  Dfeputy  Administrator  has  reason  to 
believe  the  Mediterranean  fruit  fly  is 
present,  and  areas  deemed  necessary  to 
regulate  because  of  their  proximity  to 
the  Mediterranean  fruit  fly  or  their 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Mediterranean  fruit  flies  have 
been  found. 

Section  301.7&-3(a]  further  provides 
that  less  than  an  entire  State  will  be 
designated  as  quarantined  area  only  if 
the  Deputy  Administrator  determines 
that  (1)  the  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation  that 
imposes  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  by  Federal  regulations  on  the 
interstate  movement  of  these  articles; 
and  C2)  *^ :-  designation  of  less  than  the 
enare  S  .•;€  as  a  quarantined  area  will 
be  adequate  to  prevent  the  artificial 
interstate  spread  of  the  Mediterranean 
fruit  fly.  If  these  determinations  are 
made,  it  appears  unnecessary  to 
designate  the  entire  State  as  a 
quarantined  area  in  order  to  protect 
agaiost  the  spread  of  the  Mediterranean 
fruit  fly.  It  appears  that  these  activities 
would  confine  infestations  to  the 
quarantined  areas. 

Section  301.78-3(b)  provides  that  the 
Deputy  Administrator  or  an  inspector 
may  designate  an  area  as  a  quarantined 
area  temporarily  without  publication  in 
the  Federal  Register  if  there  is  a  basis 
for  listing  the  area  as  a  quarantined  area 
under  S  301.7&-3(a)  and  if  the  owner  or 
person  in  possession  of  the  area  to  be 
quarantined  is  given  written  notice  of 
this  action.  This  is  necessary  in  order  to 
prevent  artificial  spread  of  the 
Mediterranean  fruit  fly  before 
restrictions  can  be  published  in  the 
Federal  Register  concerning  the 
intetstate  movement  of  regulated 
articles  from  the  designated  area. 

On  March  3, 1987,  an  infestation  of 
Mediterranean  fruit  fly  was  determined 
to  exist  in  Hialeah,  Florida.  This  area  in 
Dade  County  remains  infested.  The  area 
to  be  quarantined  because  of  this 
infestation  is  specifically  described  in 
§  30(1.78-3  and  is  designated  as  a 
"quarantined  area."  The  area  in  Dade 


County  designated  as  a  quarantined 
area  is  described  as  follows: 

Dade  Counfy— That  portion  of  the  County 
beginning  at  a  point  where  NW  7th  Avenue 
intersects  with  Biscayne  Canal:  then  south 
along  NW  7th  Avenue  (also  known  as  US  441 
and  State  Road  7)  (and  including  premises 
that  adjoin  both  sides  of  NW  7th  Avenue)  to 
the  intersection  of  NW  54th  Street;  then  west 
along  NW  54th  Street  (and  including  premises 
that  adjoin  both  sides  of  NW  54th  Street)  to 
the  intersection  of  NW  17th  Avenue;  then 
south  along  NW  17th  Avenue  (and  including 
premises  that  adjoin  both  sides  of  NW  17th 
Avenue)  to  the  intersection  of  NW  36th  Street: 
then  west  along  NW  36th  Street,  continuing 
when  it  becomes  NW  36ih  Street  extension,  to 
the  intersection  with  Palmetto  Expressway 
(State  Road  826);  then  north  along  Palmetto 
Expressway  (State  Road  826)  to  the 
intersection  of  NW  58th  Street:  then  west 
along  NW  58th  Street  (and  including  premises 
that  adjoin  both  sides  of  NW  58th  Street)  to 
the  intersection  of  the  western  section  line  of 
sec.  16,  T.  53  S.,  R.  40  E.:  then  north  along  the 
western  section  lines  of  sees.  16,  9  and  4,  T. 
53  S..  R.  40  E..  and  sec.  33.  T.  52  S.,  R.  40  E.  to 
the  intersection  of  the  Gratigny  Canal;  then 
north  and  then  east  along  the  Gratigny  Canal 
to  the  intersection  of  NW  87th  Avenue;  then 
north  along  NW  87th  Avenue  to  the 
intersection  of  the  SW  comer  of  sec.  15.  T.  52 
S.,  R.  40  E.;  then  north  along  the  western 
section  tine  of  sec.  15,  T.  52  S.,  R.  40  E..  to  the 
NW  comer  of  sec.  15,  T.  52  S..  R.  40  E.;  then 
east  along  the  north  section  line  of  sec.  15,  T. 
52  S.,  R.  40  E.  to  the  NE  comer  of  sec.  15.  T.  52 
S.,  R.  40  E.J  then  south  along  the  eastern 
section  line  of  sec.  15,  T.  52  S..  R.  40  E.  to  its 
intersection  with  the  Palmetto  Expressway 
(State  Road  826):  then  east  along  the  Palmetto 
Expressway  (State  Road  826)  to  the 
intersection  of  Red  Road  (NW  57th  Avenue); 
then  north  along  Red  Road  (NW  57th 
Avenue)  to  the  intersection  of  Miami  Gardens 
Drive  (NW  183rd  Street);  then  east  along 
Miami  Gardens  Drive  (NW  183rd  Street)  to 
the  intersection  of  NW  37th  Avenue;  then 
south  alor^  NW  37lh  Avenue  to  the 
intersection  of  Palmetto  Expressway  (State 
Road  826);  then  east  along  Palmetto 
Expressway  (State  Road  826)  to  the 
intersection  of  NW  22nd  Avenue:  then  south 
along  NW  22nd  Avenue  (and  includmg 
premises  that  adjoin  both  sides  of  NW  22nd 
Avenue)  to  the  intersection  with  the  Biscayne 
Canal:  then  east  along  the  Biscayne  Canal  to 

the  point  of  beginning.  { 

It  is  necessary  to  designate  this 
portion  of  Dade  County  as  a 
quarantined  area  because  it  is  an  area 
in  which  the  Mediterranean  fruit  fly  has 
been  found,  or  in  which  the  Deputy 
Administrator  has  reason  to  believe  the 
Mediterranean  fruit  fly  is  present,  or  an 
area  necessary  to  regulate  because  of  its 
proximity  to  the  Mediterranean  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Mediterranean  fruit  fly  has  been 
found. 

Florida  has  adopted  and  is  enforcing 
regulations  imposing  restrictions  on  the 
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intrastate  movement  of  the  regulated 
articles  that  are  substantially  the  same 
as  those  imposed  by  Federal  regulations 
on  the  interstate  movement  of  these 
articles;  in  addition,  there  does  not 
appear  to  be  any  reason  for  designation 
of  any  area  in  Florida  as  quarantined 
areas  other  than  those  areas  specified 
above. 

Conditions  Governing  the  Interstate 
Movement  of  ReguJated  Articles  from 
Quarantined  Areas  [Sections  301.78-4 
Through  301.78-10) 

Section  301.78-4 

Section  301.78-4(a)  requires  regulated 
articles  moved  interstate  from 
quarantined  areas  to  be  accompanied  by 
a  certificate  or  limited  permit  issued  and 
attached  as  prescribed  by  §§  301.78-5 
through  301.78-10  or  unless  moved  as 
prescribed  in  §  301.78-4(b). 

Specifically,  §  301.78-4(b)  allows  a 
regulated  article  to  move  interstate 
without  a  certificate  or  limited  permit  if 
the  article  originates  outside  of  a 
quarantined  area,  if  it  is  moved  directly 
through  the  quarantined  area  without 
stopping,  except  for  brief  refueling  or  for 
normal  traffic  conditions  such  as  traffic 
lights  and  stop  signs,  if  it  is  shipped  in 
an  enclosed  vehicle  or  is  completely 
covered  so  as  to  prevent  access  by 
Mediterranean  fruit  flies,  if  the  point  of 
origin  is  clearly  indicated  by  shipping 
documents,  and  if  the  identity  of  the 
article  is  maintained. 

Also,  i  301.78--l(c)  allows  the 
Department  to  move  interstate  regulated 
articles  without  a  certificate  or  limited 
permit  for  experimental  or  scientific 
purposes.  However,  they  must  be  moved 
in  accordance  with  a  permit  issued  by 
the  Deputy  Administrator  to  prevent 
dissemination  of  Mediterranean  fruit  fly. 

In  5  301.78-^.  a  footnote  (number  2)  is 
added  to  remind  persons  of  other 
applicable  domestic  plant  quarantine 
and  regulation  requirements  that  need  to 
be  met  during  an  interstate  movement. 

Section  301.78-5 

Undor  Federal  domestic  plant 
quarantine  programs  there  is  a 
difference  betvveen  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
articles  upon  a  finding  by  the 
Department  that,  because  of  certain 
conditions  (e.g.  the  article  is  free  of 
Mediterranean  fruit  fly),  there  is  an 
absence  of  a  pest  risk  prior  to 
movement.  Regulated  articles 
accompanied  by  a  certificate  can  be 
moved  interstate  without  further 
restrictions  being  imposed.  Limited 
permits  are  issued  for  regulated  articles 
when  the  Department  has  determined 


that,  because  of  a  possible  pest  risk, 
such  articles  may  be  safely  moved 
interstate  only  subject  to  further 
restrictions,  e.g.,  movement  to  limited 
areas  and  movement  for  limited 
purposes.  Section  301.78-5  explains  the 
conditions  for  issuing  a  certificate  or 
hmited  permit. 

Specifically,  9  301.78-5(a)  provides 
that  a  certificate  shall  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  if:  (1)  The  inspector 
determines  that  the  article  has  been 
treated  under  direction  of  an  inspector 
in  accordance  with  $  301.78-10.  or  if  it 
comes  from  a  premise  of  origin  which  is 
free  from  Mediterranean  fruit  fly  or  the 
inspector  determines  that  the  regulated 
article  is  free  of  Mediterranean  fruit  fly; 
and  (2)  the  inspector  determines  that  it 
will  be  moved  in  compliance  with  any 
additional  emergency  conditions 
deemed  necessary  to  prevent  the  spread 
of  Mediterranean  fruit  fly  pursuant  to 
section  105  of  the  Federal  Plant  Pest  Act; 
and  (3)  the  inspector  determines  that  it 
is  eligible  for  unrestricted  movement 
under  all  other  Federal  domestic  plant 
quarantines  and  regulations  applicable 
to  such  article. 

A  footnote  (number  3)  is  added  which 
explains  that  USDA  can,  pursuant  to 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd],  take  emergency  actions 
against  any  article  moving  into  or 
through  the  United  States  or  interstate 
which  is  believed  to  be  infested  or 
infected  by  plant  pests. 

Section  301.78-5(b)  provides  for  the 
issuance  of  a  limited  permit  (in  lieu  of  a 
certificate)  by  an  inspector  for 
movement  of  a  regulated  article  if,  after 
consultation  with  the  Deputy 
Administrator,  it  is  determined  that  such 
article  is  to  be  moved  to  a  specified 
destination  for  specified  handling, 
utilization  or  processing,  and  upon 
evaluation  of  all  of  the  circumstances 
involved,  the  movement  will  not  result 
in  the  spread  of  Mediterranean  fruit  fiy. 

Section  301.78-5(c)  allows  any  person 
who  has  entered  into  and  is  operating 
under  a  compliance  agreement  to 
execute  and  issue  a  certificate  or  Hmited 
permit  for  the  interstate  movement  of  a 
regulated  article  once  an  inspector  has 
made  an  initial  determination  that  such 
article  is  eligible  for  a  certificate  or 
limited  permit  in  accordance  with 
§  301.78-5  (a)  or  (b).  Because  of  their 
nature  and  complexity,  these  initial 
determinations  concerning  the  eligibility 
of  articles  for  issuance  of  a  certificate  or 
limited  permit  are  limited  to  inspectors. 

Also,  §  301.78-5(d)  contains 
provisions  for  the  withdrawal  of  a 
certificate  or  limited  permit  by  an 
inspector  upon  a  determination  that  the 
holder  thereof  has  not  complied  with 


conditions  for  the  use  of  the  document. 
This  section  also  contains  provisions  for 
notifying  the  holder  of  the  reasons  for 
the  withdrawal  and  for  holding  a 
hearing  if  there  is  any  conflict 
concerning  any  material  fact. 

Section  301.78-6 

Section  301.78-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreements  can  be  entered  into  by  any 
person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  who  agrees  in  writing  to  comply 
with  the  provisions  of  subpart  301.78 
and  any  conditions  imposed  pursuant 
thereto.  Compliance  agreements  are 
provided  for  the  convenience  of  persons 
who,  because  of  their  business,  are 
involved  in  frequent  shipments  of 
regulated  articles  from  quarantined 
areas  and  are  written  to  ensure  that 
persons  issuing  certificates  or  limited 
permits  are  knowledgeable  with  respect 
to  the  requirements  of  subpart  301.78 
and  have  agreed  to  comply  with  them. 

Section  301.78-6  also  provides  that  a 
compliance  agreement  may  be  cancelled 
by  an  inspector  supervising  its 
enforcement  whenever  the  inspector 
finds  that  a  person  who  has  entered  into 
such  an  agreement  has  failed  to  comply 
with  any  of  the  provisions  of  the 
regulations.  The  holder  of  the 
compliance  agreement  shall  be  notified 
of  the  reasons  for  cancellation  and  shall 
be  given  an  opportunity  for  a  hearing  to 
resolve  a  conflict  as  to  any  material  fact. 
A  footnote  (number  5)  is  added  to 
explain  where  compliance  agreement 
forms  can  be  obtained. 

Sections  301.78-7.  301.78-8  and 301.78-9 

Section  301.78-7  provides  that  any 
person  who  desires  a  certificate  or 
limited  permit  to  move  regulated  articles 
should  request  inspection  by  an 
inspector  as  far  in  advance  as  possible 
(no  less  than  48  hours  before  the  desired 
movement).  A  footnote  (number  4)  is 
added  for  informational  purposes  to 
indicate  how  to  contact  the  inspectors 
for  inspection  or  how  to  obtain 
additional  information  from  offices  of 
Plant  Protection  and  Quarantine. 

Section  301.78-8  requires  the 
certificate  or  limited  permit  issued  for 
the  movement  of  the  regulated  article  to 
be  attached  to  the  regulated  article,  or  to 
a  container  carrying  the  regulated 
article,  or  to  the  accompanying  waybill 
or  other  shipping  document  during  the 
interstate  movement.  These  provisions 
are  necessary  for  enforcement  purposes 
and  to  ensure  that  persons  desiring 
inspection  services  can  obtain  them 
before  the  intended  movement  date. 
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Section  301.78-9  explains  the 
Department's  policy  that  services  of  an 
inspector  which  are  needed  to  comply 
with  the  provisions  of  the  quarantine 
and  regulations  in  subpart  301.78  are 
provided  without  cost  during  normal 
business  hours,  but  that  any  other 
incidental  costs  or  charges  will  not  be 
the  responsibility  of  the  Department. 

Section  301.78-10 

Section  301.78-10  sets  forth  treatments 
and  treatment  schedules  for  certain 
regulated  articles  that  must  be  met  if  the 
articles  are  to  be  certified  through 
treatment  prior  to  movement  as 
provided  in  §  301.7&-5(a)(l){i).  Research 
has  determined  that  any  of  these 
treatments — hot  water  vapor  or  methyl 
bromide  for  certain  fruits  and 
vegetables,  or  diazinon  for  soil — would 
be  adequate  to  destroy  the 
Mediterranean  fruit  fly  with  little  or  no 
effect  on  the  regulated  article. 
Treatment  schedules  have  not  been 
developed  for  all  regulated  articles; 
however,  an  individual  may  obtain  a 
certificate  or  limited  permit  for  the 
interstate  movement  of  some  regulated 
articles  by  complying  with  the 
inspection  provisions  of  §  301.78-5(a)(l) 
(ii)  or  (iii),  as  an  alternative  to  treatment 
of  those  articles. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  100 
million  dollars:  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  amendment  affects  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Dade  County,  Florida.  It 
appears  that  there  is  very  little 
commercial  activity  affected  by  this  rule 
that  occurs  in  the  quarantined  area. 
Specifically,  the  quarantined  area  is 
comprised  of  private  residences  and 
small  shops.  The  small  entities  in  the 
quarantined  area  that  may  be  affected 
by  this  regulation  appear  to  consist  of 
approximately  70  nurseries,  40  retail 
stores,  90  street  vendors  and  open  fruit 
stands,  and  20  premises  with  orchards 


and  vegetable  plots  (ranging  in  size  from 
Vi  acie  to  ten  acres).  Although  these  are 
small  entities,  they  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement.  Also,  many  of  the 
retail  shops  and  nurseries  sell  other 
items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  that 
this  regulation  will  have  on  these 
entities  appears  to  be  minimal.  Further, 
the  number  of  affected  entities 
mentioned  above  is  small  compared 
with  the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonqnarantined  areas  in  Florida  and 
many  more  thousands  of  small  entities 
that  ipove  them  interstate  from  other 
States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507  et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Ayicultural  commodities. 
Mediterranean  Fruit  Fly  Plant  diseases. 
Plant  pests.  Plants  (Agriculture), 
Quarantine.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  ISOee,  150ff:  161, 
162,  and  164-167;  7  CFR  2.17,  2.51,  and 
371.2(c). 

2.  Part  301  is  amended  by  adding  a 
new  "Subpart-Mediterranean  Fruit  Fly" 
to  read  as  follows: 

Subpart— Mediterranean  Fruit  Ry 

See 

SOl.TB-Restrictions  on  interstate  movement  of 

regulated  articles. 
301.78-1  Definitions. 
301.7B-2  Regulated  articles. 
301.7B-3  Quarantined  areas. 
301.78-4  Conditions  governing  the  interstate 

movement  of  regulated  articles  from 

guarantined  areas. 
301.78-5  Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301.78-6  Compliance  agreement  and 

cancellation  thereof. 
301.78-7  Assembly  and  inspection  of 

regulated  articles. 
301.78-8  Attachment  and  disposition  of 

certificates  and  limited  permits. 
301.78-9  Costs  and  charges. 
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Sec. 

301.78-10  Treatments. 

Subpart-Mediterranean  Fruit  Fly 

§301.78    Restricttons  on  interstate 
movement  of  regulated  articles.'  j 

No  common  carrier  or  other  person    .[ 
shall  move  interstate  from  any 
quarantined  area  any  regulated  article 
except  in  accordance  with  the 
conditions  prescribed  in  this  subpart. 

§  301.78-1    Definitions.  | 

Terms  used  in  the  singular  form  in  this 
subpart  shall  be  construed  as  the  plural 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  supart.  shall  be  construed, 
respectively,  to  mean: 

Certificate.  A  document  which  is 
issued  for  a  regulated  article  by  an 
inspector  or  by  a  person  operating  under 
a  compliance  agreement,  and  which 
represents  that  such  article  is  eligible  for 
interstate  movement  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  Plant  Protection  and 
Quarantine  and  a  person  engaged  in  the 
business  of  growing,  handling,  or  moving 
regulated  articles,  wherein  the  person 
agrees  to  comply  with  the  provisions  of 
this  subpart  and  any  conditions  imposed 
pursuant  thereto. 

Deputy  Administrator  The  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  to  act  in  his  or  her  stead 
has  been  or  may  hereafter  be  delegated. 

Infestation.  The  presence  of  the 
Mediterranean  fruit  fly  or  the  existence 
of  circumstances  that  make  it 
reasonable  to  believe  that  the        i 
Mediterranean  fruit  fly  is  present.  ' 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  or  other 
person  authorized  by  the  Deputy 
Administrator  in  accordance  with  law  to 
enforce  the  provisions  of  this  subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit.  A  document  which  is 
issued  for  a  regulated  article  by  an 
inspector  or  by  a  person  operating  under 
a  compliance  agreement,  and  which 
represents  that  such  regulated  article  is 


■  Any  properly  identified  inspector  is  authorized 
to  stop  and  inspect  persons  and  means  of 
conveyance,  and  to  seize,  quarantine,  treat,  apply 
other  remedial  measures  to,  destroy,  or  otherwise 
dispose  of  regulated  articles  as  provided  in  section 
10  of  the  Plant  Quarantine  Act  (7  U.S.C.  164a)  and 
sections  106  and  107  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  164a)  and  sections  105  and  107  of  the  Federal 
Plant  Pest  Act  (7  U.S.C.  ISOdd,  ISOff). 
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eligible  for  interstate  movement  in 
accordance  with  §  301.78-5(b). 

Mediterranean  fruit  fly.  The  insect 
known  as  Mediterranean  fruit  fly 
[Ceratitis  capitata  (Wiedemann))  in  any 
stage  of  development. 

Moved.  Shipped,  offered  for  shipment 
to  a  common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved,  or  allowed  to  be  mcved  by  any 
means. 

Movement  or  move.  The  act  of 
shipping,  offering  for  shipment  to  a 
common  carrier,  receiving  for 
transportation  or  transporting  by  a 
common  carrier,  or  carrying, 
tansporting,  moving,  or  allowing  to  be 
moved  by  any  means. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 

Plant  Protection  and  Quarantine.  The 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service. 
United  States  Department  of 
Agriculture,  delegated  responsibility  for 
enforcing  provisions  of  the  Plant 
Quarantine  Act,  the  Federal  Plant  Pest 
Act,  and  related  legislation,  an^l 
quarantines  and  regulations 
promulgated  thereunder. 

Quarantined  area.  Any  State,  or  any 
portion  thereof,  listed  in  §  301.78-3(c)  or 
otherwise  designated  as  a  quarantined 
area  in  accordance  with  §  301.78-3(b). 

Regulated  article.  Any  article  listed  in 
§  301.78-2  or  otherwise  designated  as  a 
regulated  article  in  accordance  with 
§  301.7&-2(c). 

State.  Each  of  the  several  States  of  the 
United  States,  the  District  of  Columbia, 
Guam.  Northern  Mariana  Islands,  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  and  all  other  Territories  and 
Possessions  of  the  United  States. 

§  30 1 .78-2    Regulated  articles. 

(a)  The  following  fruits,  nuts, 
vegetables  and  berries  are  regulated 
articles,  except  that  the  list  does  not 
include  any  fruits,  nuts,  vegetables,  or 
berries  that  are  canned  or  drieu  or  have 
frozen  below  -17.8°C.  (OT.): 
Akee  [Blighia  sapida] 
Almond  with  husk  [Prunus  dulcis  P. 

omygdalus)) 
Apple  [Malus  sylvestris] 
Apricot  [Prunus  amwniaca) 
Argan  tree  [Argania  sideroxylon  (A. 

spinosa]) 
Avocado  [Persea  americans) 
Barbados  cherry  [Malpighia  glabra) 
Bourbon  organge  [Ochrasia  elliptica) 
Canistel  [Pouteria  campechiana] 
Cattley  guava  (Psidium  cattleianum] 
Ceylon  gooseberry  (Dovyalis  herbecarpa) 
Chanar  [Geoffroea  decorticans) 
Cherimoya  (Anonna  cherimola] 
Cherries  (sweet  and  sout\  Prunus  avium.  P. 

cerasus) 


Citrus  citron  (Citrus  medico) 

Coffee  (Coffee  arabica) 

Custard  apple  (Annona  reticulata) 

Dat  (Phoenix  dactylifera) 

Dwarf  papaya  (Carica  quercifolia) 

Fig  (Ficus  carica) 

Golden  plum  (Prunus  americana  x  P. 

salicina) 
Gourka  (Garcinia  xanthochymus) 
Grape  ( Vitis  spp.) 
Grapefruit  (Citrus  paradisi) 
Guava  (Psidium  guajava) 
Hawthorne  (Crataegus  spp.) 
Hog  plum  (Spondias  mombin) 
Japanese  persimmon  (Diospyros  koki) 
Japanese  plum  (Prunus  salicina) 
Jocote  [Spondias  purpurea) 
Kei  apple  [DoVyalis  caffra) 
Kiwi  [Actinidia  chinensis] 
Kumquat  [Fortunella  Japonica) 
Lemon  (Citrus  limon)  except  Eureka.  Lisbon, 

and  Villa  Franca  cultivars  (smooth-skinned 

sour  lemon) 
Lima,  sweet  [Citrus  limetioides] 
Longan  (Euphoria  longan) 
Loquat  (Eriobotrya  Japonica) 
Lychee  nut  [Lychee  chinensis) 
Mammee.  sapote  (Pouteria  sapolo) 
Mandarin  orange  (Citrus  reticulata) 

(tangerine) 
Mango  (Mangifera  indica] 
Mock  orange  (Murraya  paniculata) 
Mombin  [Spondias  spp.) 
Mountain  apple  (Syzigium  malaccense 

[Eugenia  malaccensis)) 
Myrobalan  nut  (Terminalia  cherbula) 
Natal  plum  [Carissa grandiflora) 
Nectarine  [Prunus  persica  var.  nectarina) 
Olive  [Olea  europea) 
Opuntia  cactus  (Opuntia  spp.) 
Orange,  calamondin  [Citrus  riticulata  x. 

Fortunella) 
Orange,  Chinese  (Fortunella  japonica) 
Orange,  king  (Citrus  reticulata  x.  C.  sinensis) 
Orange,  sweet  (Citrus  sinensis) 
Orange,  Unshu  (Citrus  reticulata  var.  Unshu) 
Papaya  (Carica  papaya) 
Passionfruit  [Passiflora  edulis)  (yellow 

iilikoi) 
Peach  [Prunus  persica) 
Pear  (Pyrus  communis] 
Pepper  [Capsicum  frutescens,  C.  annuum) 
(Pineapple  guava  (Feijoa  sellowiana) 
Plum  [Prunus  americana) 
Pomegranate  (Punica  granatum) 
Pomiform  guajava  [Psidium  guajava 

Pom  if  arm] 
Pond  apple  [Annona  glabra) 
Prune  [Prunus  domestica) 
Pummelo  (Citrus  grandis] 
Pyriform  guajava  [Psidium  guajava  Pyriform) 
Quince  (Cydonia  oblonga) 
Red  mombin  (Spondias  purpurea) 
Rose  apple  [Eugenia  jambos) 
Sapodilla  [Manilkara  zapota] 
Sour  orange  [Citrus  aurantium) 
Soursop  [Annona  muricata) 
Spanish  cherry  Medlar  [Mimusops  elengi) 
Spanish  cherry  (Brazilian  plum]  [Eugenia 

dombeyi  (E.  brasiliensis]] 
Spanish  plum  (Spondias  mombin) 
Star  apple  (Chrysophyllum  cainito) 
Strawberry  guava  (Psidium  catUeianum) 
Sugar  apple  [Annona  squamosa) 
Sugarplum  (Arenga  pinata) 
Surinam  cherry  [Eugenia  uniflora) 


Tomato  (sweet  and  red  ripe)  [Lycopersicon 

esculentum) 
Tree  tomato  (Cyphomandra  betacea) 
Tropical  almond  [Terminalia  catappa) 
Walnut  with  husk  [Juglans  spp.) 
White  sapote  [Casimiroa  edulis) 
Yellow  oleander  (BesHII)  [Thevetia 

peruviana) 

[b]  Soil  within  the  drip  area  of  plants 
which  produce  the  fruits,  nuts, 
vegetables,  or  berries  listed  in 
paragraph  (a)  of  this  section;  and 

(c)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraphs 
(a)  or  (b)  of  tJiis  section,  when  it  is 
determined  by  an  inspector  that  it 
presents  a  risk  of  spread  of  the 
Mediterranean  fruit  fly  and  the  person 
in  possession  thereof  has  actual  notice 
that  the  product,  article,  or  means  of 
conveyance  is  subject  to  the  restrictions 
of  this  subpart. 

S  301.78-3    Quarantined  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  Deputy 
Administrator  shall  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section, 
each  State,  or  each  portion  thereof,  in 
which  the  Mediterranean  fruit  fly  has 
been  found  by  an  inspector,  or  in  which 
the  Deputy  Administrator  has  reason  to 
believe  that  the  Mediterranean  fruit  fly 
is  present,  or  each  portion  of  a  State 
which  the  Deputy  Administrator  deems 
necessary  to  regulate  because  of  its 
proximity  to  the  Mediterranean  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mediterranean  fruit  fly 
occurs.  Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Deputy  Administrator  determines 
that: 

(1)  The  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation  that 
imposes  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  by  this  subpart  on  the 
interstate  movement  of  these  articles; 
and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  quarantined  area  will 
be  adequate  to  prevent  the  artificial 
interstate  spread  of  the  Mediterranean 
fruit  fly. 

(b)  The  Deputy  Administrator  or  an 
inspector  may  temporarily  designate 
any  nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with  the 
criteria  specified  in  paragraph  (a)  of  this 
section  for  listing  such  area.  Written 
notice  of  such  designation  shall  be  given 
to  the  owner  or  person  in  possession  of 
such  nonquarantined  area,  and, 
thereafter,  the  interstate  movement  of 


inifT 


Vr..A.-.^- 
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any  regulated  article  from  such  area 
shall  be  subject  to  the  applicable 
provisions  of  this  subpart.  As  soon  as 
practicable,  such  area  shall  be  added  to 
the  list  in  paragraph  (c)  of  this  section  or 
such  designation  shall  be  terminated  by 
the  Deputy  Administrator  or  an 
inspector,  and  notice  thereof  shall  be 
given  to  the  owner  or  person  in 
possession  of  the  area. 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 

Florida 

Dade  County — ^That  portion  of  the 
county  beginning  at  a  point  where  NW. 
7fh  Avenue  intersects  with  Biscayne 
Canal;  then  south  along  NW.  7th  Avenue 
(also  known  as  US  441  and  State  Road 
7)  (and  including  premises  that  adfoin 
both  sides  of  NW.  7th  Avenue)  to  the 
intersection  of  NW.  54th  Street;  then 
west  along  NW.  54th  Street  (and 
including  premises  that  adjoin  both 
sides  of  NW.  54th  Street)  to  the 
intersection  of  NW.  17th  Avenue;  then 
south  along  NW.  17th  Avenue  (and 
including  premises  that  adjoin  both 
sides  of  NW.  17th  Avenue)  to  the 
intersection  of  NW.  36th  Street;  then 
west  along  NW.  36th  Street,  continuing 
when  it  becomes  NW.  36th  Street 
extension,  to  the  intersection  with 
Palmetto  Expressway  (State  Road  826); 
then  north  along  Palmetto  Expressway 
(State  Road  826)  to  the  intersection  of 
NW.  S8th  Street:  then  west  along  NW. 
58th  Street  (and  including  premises  that 
adjoin  both  sides  of  NW.  58th  Street)  to 
the  intersection  of  the  western  section 
line  of  sec.  16.  T.  53  S.,  R.  40  E.:  then 
north  along  the  western  section  lines  of 
sees.  16,  9  and  4.  T.  53  S.,  R.  40  E..  and 
sea  33,  T.  52  S.,  R.  40  E.  to  the 
intersection  of  the  Gratigny  Canal:  then 
north  and  then  east  along  the  Gratigny 
Canal  to  the  intersection  of  NW.  87th 
Avenue;  then  north  along  NW.  87th 
Avenue  to  the  intersection  of  the  SW. 
comer  of  sec.  15,  T.  52  S..  R.  40  E.;  then 
north  along  the  western  section  line  of 
sec  15,  T.  52  S.,  R.  40  E..  to  the  NW. 
comer  of  sec.  15,  T.  52  S.,  R.  40  E.;  then 
east  along  the  north  section  line  of  sec. 
15,  T.  52  S.,  R.  40  E.  to  the  NE.  comer  of 
sec.  15.  T.  52  S..  R.  40  E.;  then  south 
along  the  eastern  section  line  of  sec.  15, 
T.  52  S..  R.  40  E.  to  its  intersection  with 
the  Palmetto  Expressway  (State  Road 
826):  then  east  along  the  Palmetto 
Expressway  (State  Road  826)  to  the 
intersection  of  Red  Road  (NW.  57th 
Avenue);  then  north  along  Red  Road 
(NW.  57th  Avenue)  to  the  intersection  of 
Miami  Gardens  Drive  (NW.  183rd 
Street):  then  east  along  Miami  Gardens 
Drive  (NW.  183rd  Street)  to  the 
intersection  of  NW.  37th  Avenue;  then 
south  along  NW.  37th  Avenue  to  the 


intersection  of  Palmetto  Expressway 
(State  Road  826);  then  east  along 
Palmetto  Expressway  (State  Road  826) 
to  the  intersection  of  NW.  22nd  Avenue; 
then  south  along  NW.  22nd  Avenue  (and 
including  premises  that  adjoin  both 
sides  of  NW.  22nd  Avenue)  to  the 
intersection  of  the  Biscayne  Canal;  then 
east  along  the  Biscayne  Canal  to  the 
point  of  beginning. 

§  301.78-4    Conditions  governing  tti« 
Interstate  movement  of  regulated  articles 
from  quarantined  areas.' 

Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  only 
if  moved  under  the  following  conditions: 

(a)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordance  with 
§§  30178-5  and  301.78-8; 

(b)  Without  a  certificate  or  limited 
permit  if: 

(1)  The  article  originated  outside  of 
any  quarantined  area  and  is  moved 
directly  through  (without  stopping 
except  for  brief  refueling,  or  for  normal 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs)  the  quarantined  area  in  an 
enclosed  vehicle  or  is  completely 
enclosed  by  a  covering  adequate  to 
prevettt  access  by  Mediterranean  fruit 
flies  (such  as  canvas,  plastic,  or  closely 
woven  cloth)  while  moving  through  the 
quarantined  area,  or 

(2)  The  article  is  part  of  a  shipment 
originating  outside  of  any  quarantined 
area  which  is  moved  into  the 
quarantined  area  for  packing  or 
processing  at  a  facility  which  an 
inspector  has  determined  will  not 
expose  the  article  to  Mediterranean  fruit 
flies,  and  the  article  is  moved  to  and 
from  the  facility  under  the  conditions  of 
paragraph  (b)(1)  of  this  section. 

(3)  The  point  of  origin  of  the  article  is 
clearly  indicated  by  shipping  documents 
and  its  identity  has  been  maintained. 

(c)  Without  a  certificate  or  limited 
permit,  if: 

(1)  Moved  by  the  United  States 
Department  of  Agriculture  for 
experimental  or  scientific  purposes; 

(2)  Moved  pursuant  to  a  permit  issued 
by  the  Deputy  Administrator 

(3)  Moved  in  accordance  with 
conditions  specified  on  the  permit  and 
found  by  the  Deputy  Administrator  to  be 
adequate  to  prevent  the  dissemination 
of  the  Mediterranean  fruit  fly,  i.e., 
conditions  of  treatment,  processing, 
shipment,  disposal,  and 

(4)  Moved  with  a  tag  or  label  securely 
attached  to  the  outside  of  the  container 
containing  the  article  or  securely 
attached  to  the  article  itself  if  not  in  a 


container,  and  with  such  tag  or  label 
bearing  a  permit  number  corresponding 
to  the  number  of  the  permit  issued  for 
such  articl«. 

§301.78-5    Issuance  and  cancellation  of 
certHtcates  and  Nmlted  permits. 

(a)  A  certificate  shall  be  issued  by  an 
inspector  for  the  interstate  movement  of 
a  regulated  article  if  such  inspector; 

(l)(i)  Determines  that  it  has  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  §  301.7&-  ,| 
10;  or 

(ii)  Determines,  based  on  inspection  of 
the  premises  of  origin,  that  the  premises 
are  free  from  Mediterranean  fruit  fly  and 
the  article  has  not  t)een  exposed  to 
Mediterranean  fruit  fly;  or 

(iii)  Determines,  based  on  inspection 
of  the  article,  that  it  is  free  of 
Mediterranean  fmit  fly;  and 

(2)  Detennines  that  it  is  to  be  moved 
in  compliance  with  any  additional 
emergency  conditions  necessary  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C. 
150dd);  3  and 

(3)  Determines  that  it  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  such  articles. 

(b)  A  limited  permit  shall  be  issued  by 
an  inspector  *  for  the  movement  of  a 
regulated  article  if  such  inspector; 

(1)  Determines,  in  consultation  with 
the  Deputy  Administrator,  that  it  is  to  be 
moved  to  a  specified  destination  for 
specified  handling,  utilization,  or 
processing  (such  destination  and  other 
conditions  to  be  specified  in  the  limited 
permit),  and  when  upon  evaluation  of  all 
of  the  circumstances  involved  in  each 
case,  it  is  determined  that  such 
movement  will  not  result  in  the  spread 
of  the  Mediterranean  fruit  fly  because 


'  Requirements  under  all  other  applicable  Federal 
domesttc  plant  quarantines  and  regulations  must 
also  be  met. 


'  Section  ISS  of  the  Federal  Plant  Pest  Act  (7 
U.S.C  ISOdd)  provides,  among  other  things,  that  the 
Secretary  of  Agriculture  may.  whenever  he  deems  it 
necessary  as  an  emergency  measure  in  order  to 
prevent  the  dissemination  of  any  plant  pest  new  to 
or  not  therefore  known  to  be  widely  prevalent  or 
distributed  within  and  throughout  the  United  States, 
seize,  quarantine,  treat,  apply  other  remedial 
measures  to.  destroy,  or  otherwise  dispose  of.  in 
such  manner  as  he  deems  appropriate,  any  product 
or  article  of  any  character  whatsoever,  or  means  of 
conveyance,  tvliich  is  moving  into  or  through  the 
United  States  or  interstate,  and  which  be  has  reason 
lo  believe  is  infested  or  infected  by  or  contains  any 
such  plant  pest:  or  which  has  moved  into  the  United 
States  or  interstate,  and  which  he  has  reason  to 
believe  was  infested  or  Infected  by  or  contained 
any  such  plant  pest  at  tite  lime  of  such  movement. 

*  Inspector*  are  assigned  lo  local  offices  of  Plant 
Protection  and  Quarantine  which  are  listed  in 
telephone  directories.  Information  concerning  such 
local  offices  may  also  be  otHamed  from  the  Deputy 
Administrator.  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection  Service. 
Federal  Building,  Hyattsville.  Maryland.  20782. 
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life  stages  of  the  pest  will  be  destroyed 
by  such  specified  handling,  utilization, 
or  processing; 

(2)  Determines  that  it  is  to  be  moved 
in  compliance  with  any  additional 
emergency  conditions  necessary  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  pursuant  to  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C.  150dd); 
and 

(3)  Determines  that  it  is  eligible  for 
such  movement  under  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  such  articles. 

(c)  Certificates  and  limited  permits  for 
use  for  movement  of  regulated  articles 
may  be  issued  by  an  inspector  *  or 
person  engaged  in  the  business  of 
growing,  handling,  or  moving  regulated 
articles  provided  such  person  is 
operating  under  a  compliance 
agreement.  Any  such  person  may 
execute  and  issue  a  certificate  for  the 
interstate  movement  of  a  regulated 
article  if  the  inspector  has  made  the 
determination  that  such  article  is 
otherwise  eligible  for  a  certificate  in 
accordance  with  paragraph  (a)  of  this 
section.  Any  such  person  may  execute 
and  issue  a  limited  permit  for  interestate 
movement  of  a  regulated  article  when 
the  inspector  has  made  the 
determination  that  such  article  is 
eligible  for  a  limited  permit  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Any  certificate  or  limited  permit 
which  has  been  issued  or  authorized 
may  be  withdrawn  by  an  inspector 
orally  or  in  writing,  if  such  inspector 
determines  that  the  holder  thereof  has 
not  complied  with  all  conditions  under 
the  regulations  for  the  use  of  such 
document.  If  the  cancellation  is  oral,  the 
decision  and  the  reasons  for  the 
withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Deputy  Administrator  within  ten  (10) 
days  after  receiving  the  written 
notification  of  the  withdrawal.  The 
appeal  shall  stale  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  certificate  or  limited 
permit  was  wrongfully  withdrawn.  The 
Deputy  Administrator  shall  grant  or 
deny  the  appeal,  in  writing,  stating  the 
reason  for  such  decision,  as  promptly  as 
circumstances  allow.  If  there  is  a 
conflict  as  to  any  material  fact,  a 
hearing  shall  be  held  to  resolve  such 
conflict.  Rules  of  practice  concerning 
such  a  hearing  will  be  adopted  by  the 
Deputj  Administrator. 


§  30 1 .78-6    Compliance  agreement  and 
cancellation  thereof. 

(a)  Any  person  engaged  in  the 
business  of  growing,  handling,  or  moving 
regulated  articles  may  enter  into  a 
compliance  agreement  to  facilitate  the 
movement  of  regulated  articles  under 
this  subpart.*  The  compliance 
agreement  shall  be  a  written  agreement 
between  a  person  engaged  in  such  a 
business  and  Plant  Protection  and 
Quarantine,  wherein  the  person  agrees 
to  comply  with  the  provisions  of  this 
subpart  and  any  conditions  imposed 
pursuant  thereto. 

(b)  Any  compliance  agreement  may  be 
cancelled  orally  or  in  writing  by  the 
inspector  who  is  supervising  its 
enforcement  whenever  the  inspector 
finds  that  such  person  has  failed  to 
comply  with  the  provisions  of  this 
subpart  or  any  conditions  imposed 
pursuant  thereto.  If  the  cancellation  is 
oral,  the  decision  and  the  reasons 
therefor  shall  be  confirmed  in  writing,  as 
promptly  as  circumstances  allcv.  Any 
person  whose  compliance  agreement 
has  been  cancelled  may  appeal  the 
decision,  in  writing,  within  ten  (10)  days 
after  receiving  written  notification  of  the 
cancellation.  The  appeal  shall  state  all 
of  the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the 
compliance  agreement  was  wrongfully 
cancelled.  The  Deputy  Administrator 
shall  grant  or  deny  the  appeal,  in 
writing,  stating  the  reasons  for  such 
decision,  as  promptly  as  circumstances 
allow.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  shall  be  held  to 
resolve  such  conflict.  Rules  of  practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Deputy  Administrator. 

§  301.78-7    Assembly  and  Inspection  of 
regulated  articles. 

(a)  Any  person  (other  than  a  person 
authorized  to  issue  certificates  or 
limited  permits  under  §  301.78-5(c)), 
who  desires  to  move  interstate  a 
regulated  article  accompanied  by  a 
certificate  or  limited  permit  shall,  as  far 
in  advance  as  possible  (should  be  no 
less  than  48  hours  before  the  desired 
movement),  request  an  inspector  *  to 
take  necessary  action  under  this  subpart 
prior  to  movement  of  the  regulated 
article. 

(b)  Such  article  shall  be  assembled  at 
such  point  and  in  such  manner  as  the 
inspector  designates  as  necessary  to 


'  Compliance  agreement  forms  are  available 
without  charge  from  the  Deputy  Administrator, 
Plant  Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service.  Federal  Building. 
HyallBville.  MD  20782.  and  from  local  offices  of  the 
Plant  Protection  and  Quarantine  |L.ocal  ofHces  are 
listed  in  telephone  directoriei,). 


comply  with  the  requirements  of  this 
subpart. 

§301.78-8    Attachment  and  disposition  of 
certificate  and  limited  permits. 

(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article,  at  all  times  during 
such  movement,  shall  be  securely 
attached  to  the  outside  of  the  container 
containing  the  regulated  article,  securely 
attached  to  the  article  itself  if  not  in  a 
container,  or  securely  attached  to  the 
consignee's  copy  of  the  accompanying 
waybill  or  other  shipping  document: 
Provided  however,  that  the  requirements 
of  this  section  may  be  met  by  attaching 
the  certificate  or  limited  permit  to  the 
consignee's  copy  of  the  waybill  or  other 
shipping  documents  only  if  the  regulated 
article  is  sufficiently  described  on  the 
certificate,  limited  permit,  or  shipping 
document  to  identify  such  article. 

(b)  The  certificate  or  limited  permit  for 
the  movement  of  a  regulated  article 
shall  be  furnished  by  the  carrier  to  the 
consignee  at  the  destination  of  the 
shipment. 

§301.78-9    Costs  and  Charges. 

The  services  of  the  inspector  during 
normal  business  hours  shall  be 
furnished  without  cost.  The  United 
States  Department  of  Agriculture  will 
not  be  responsible  for  any  costs  or 
charges  incident  to  inspections  or 
compliance  with  the  provisions  of  the 
regulations  in  this  subpart,  other  than 
for  the  services  of  the  inspector. 

§301.78-10    Treatnoents. 

The  treatment  schedules  for  regulated 
articles  are  as  follows: 

(a)  Avocado:  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32/gm3  for  2V4  hours  at  21  "C. 
(70°F.)  or  above  followed  by 
refrigeration  for  7  days  at  7.22''C.  (45T) 
or  below.  The  7  day  period  may  include 
up  to  24  hours  precooling  time.  Time 
between  fumigation  and  start  of  cooling 
not  to  exceed  24  hours,  but  must  include 
at  least  30  minutes  aeration. 

(b)  Tomato:  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32  g/m^  for  3%  hours  at  21°C. 
(70°F.)  or  above. 

(c)  Bell  pepper  and  tomato:  Heat  the 
article  by  saturated  water  vapor  at 
44.44°C.  (112°F.)  until  approximate 
center  of  article  reaches  44.44*C. 
(112T.).  and  maintain  at  44.44°C. 
(112°F.)  for  sy*  hours,  then  immediately 
cool. 

Note:  Commodities  should  be  tested  by  the 
shipper  at  the  44.44'C.  (112-F.)  temperature  to 
determine  each  commodity's  tolerance  to  the 
treatment  before  commercial  treatments  are 
attempted.  Pretreatment  conditioning  is 
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optional.  Such  conditioning  is  the 
responsibility  of  the  shipper  and  would  be 
conducted  in  accordance  with  procedures  the 
shipper  believes  necessary.  It  is  common  to 
perform  pretreatment  conditioning. 

(d)  Apple,  apricot,  cherry,  grape, 
peach,  pear,  and  plum:  Fumigation  with 
32  g/m"  methyl  bromide  at  Zl'C.  (70T.) 
or  above  (chamber  load  not  to  exceed  80 
percent  of  volume),  and  at  normal 
atmospheric  pressure,  followed  by 
refrigeration,  as  set  forth  below. 


FtmngaOon 
eiposisv  km* 

2  hour* 

4  days  at  0.55"-2  7-C  (33--37-F );  or 

l1(Jays«l6ir-e3X  (43--47-F) 

Z'-i  hours 

4  dm/t  at  3  3r-4  44-C  (3r-«0T );  or 

B  day*  at  &.0--8  33-C  (4r-47*F );  or 

todays  at  8  88--13  33-C  (4e--5e-F  ) 

3hou™ 

3  days  m  6  lf-«33X  (4r-4rF);  or 

6  days  at  &8e-13J3-C  (48--Se-F ) 

Minimum  concentrations  for  al>ove 
fumigations: 

(25  g  minimum  gas  concentration  at  Vi  hr.) 
(18  g  minimum  gas  concentration  at  2  or  2^ 
hrs.) 
(17  g  minimum  gas  concentration  at  3  hrs.) 

Aerate  all  fruit  at  least  2  hours  following 
fumigation.  Time  lapse  between  fumigation 
and  start  of  cooling  not  to  exceed  24  hours. 

Note:  Some  varieties  of  fruit  may  be  injured 
by  the  3-hour  exposure.  Shippyers  should  test 
treat  before  making  commercial  shipments. 

(e)  Bell  peppers:  Fumigation  with 
methyl  bromide  at  normal  atmospheric 
pressure  with  32  g/m'  for  3'/2  hours  at 
21°C(70'F)  or  above. 

Note:  Bell  peppers  have  been  found 
marginally  tolerant  to  methyl  bromide 
fumigation.  Shelf  life  after  treatment  is 
reduced  to  between  5  to  7  days.  Injury  may 
appear  as  pitting  on  the  skin  of  the  pepper, 
darkening  of  the  seed  and  placental  material, 
and  internal  decay  resulting  from  killing  of 
the  stem  calyx. 

(f)  Apple,  apricot,  Calamondin  orange, 
cherry,  citrus  citron,  grape,  grapefruit, 
kiwi,  mandarin  orange,  nectarine,  peach, 
pear,  plum,  prune,  sour  orange,  and 
sweet  orange:  Cold  treat  the  article 
according  to  one  of  the  following: 

10  days  at  0°C.  (32*F.)  or  below 

11  days  at  0.55*C.  (33*F.)  or  below 

12  days  at  1.11°C.  (34'F.)  or  below 
14  days  at  1.66'C.  (35"F.)  or  below 
16  days  at  2.22'C.  (36"F.)  or  below. 

(g)  Almond  with  husk,  grape,  kiwi, 
opuntia  cactus,  and  walnut  with  husk. 

Fumigation  with  methyl  bromide  at  normal 
atmospheric  pressure  with  32  g/m'  for  3 '/a 
hours  at  21°C  (70"F)  or  above. 

Minimum  concentration  for  above 
fumigations: 

26  g  minimum  gas  concentration  at  first  '/i 
hours 


22  g  minimum  gas  concentration  at  2  or  2  V^ 

hours 

21  g  minimum  gas  concentration  at  3^  hours. 

(h)  Grape:  Fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
with  32  g/m»  for  4  hours  at  18*C  (65T) 
or  above. 

Miaimum  concentration  for  above 
fumigations: 

26  g  minimum  gas  concentration  at  first 

Vz  hour 
22  g  minimum  gas  concentration  at  2  or 

2  Vt  hours 
19  g  minimum  gas  concentration  at  4 

hoars. 

(i)  Soil:  Soil  within  the  drip  line  of 
plants  which  are  producing  or  have 
produced  the  fhiits,  nuts,  vegetables, 
and  berries  listed  in  9  301.78-2(a):  Apply 
diazinon  at  the  rate  of  5  pounds  actual 
ingredient  per  acre  to  the  soil  within  the 
drip  line  of  host  plants.  The  diazinon  is 
to  be  mixed  with  sufficient  water  to  wet 
the  S9il  to  at  least  a  depth  of  V^  inch. 
Both  immersion  and  pour  on  treatment 
procedures  are  acceptable.  Soil  treated 
with  diazinon  shall  be  eligible  for 
certification  only  during  the  first  7  days 
following  treatment. 

Done  at  Washington.  DC.  this  26th  day  of 
March,  1987. 

D.  Husnik. 

Deputy  Administrator.  Plant  Protection  and 
Quar(intine.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  87-7092  Filed  3-31-87;  8:45  am) 
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7  CFR  Part  354 
(DocHet  No.  86-3501 

Commuted  Traveltime  Periods 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  in  7  CFR  Pari  354.  which 
prescribe  commuted  traveltime 
allowances,  by  adding  or  removing 
commuted  traveltime  periods  in  Georgia. 
Iowa,  Kentucky,  L,ouisiana. 
Massachusetts.  Missouri.  Nebraska, 
New  Hampshire,  Oklahoma. 
Pennsylvania,  and  Puerto  Rico. 
ComBiuted  traveltime  periods  reflect  the 
time  necessarily  spent  in  reporting  to, 
and  returning  from,  the  place  at  which 
an  eitiployee  of  Plant  Protection  and 
Quarantine  performs  Sunday,  holiday, 
or  unscheduled  overtime  duty. 
EFFECTIVE  DATE:  April  1,  1987. 


FOR  FURTHER  INFOfMlUTION  CONTACT. 

Mr.  Paul  Eggert.  Director.  National 
Administrative  Planning  Staff.  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture.  Room 
614.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  301-436- 
7250.         i 

SUPPtEMENTARY  INFORMATION: 
Background  ' 

We  are  amending  the  regulations  in  7 
CFR  Part  354.  entitled  "Overtime 
Services  Relating  to  Imports  and 
Exports"  (referred  to  below  as  the 
regulations],  which  set  forth  provisions 
for  obtaining  inspection,  laboratory        I 
testing,  certification,  or  quarantine 
services  pertaining  to  the  importation 
and  exportation  of  plants,  plant 
products,  animals,  animal  products,  or 
other  commodities  during  Sundays, 
holidays,  or  other  times  outside  the 
regular  tour  of  duty  of  Plant  Protection 
and  Quarantine  (PPQ)  employees  who 
perform  these  services. 

The  regulations  provide  that,  under 
certain  circumstances,  the  charges  for 
services  of  a  PPQ  employee  shall 
include  charges  for  a  commuted 
traveltime  period.  Section  354.2  of  the: 
regulations  contains  administrative     ' 
instructions  prescribing  commuted 
traveltime  periods,  which  reflect,  as 
nearly  as  is  practicable,  the  time 
required  for  a  PPQ  employee  to  travel 
to,  and  return  from,  the  place  where  he 
or  she  performs  the  Sunday,  holiday,  or 
unscheduled  overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  adding  or  removing 
commuted  traveltime  periods  in  Georgia. 
Iowa,  Kentucky.  Louisiana, 
Massachusetts.  Missouri.  Nebraska, 
New  Hamsphire.  Oklahoma. 
Pennsylvania,  and  Puerto  Rico.  (The 
amendments  are  set  forth  in  the  rule 
portion  of  this  document.)  This  action  is 
necessary  to  inform  the  public  where 
PPQ  employees  are  available  to  perform 
Sunday,  holiday,  or  unscheduled 
overtime  duty  and  to  inform  the  public 
of  the  commuted  traveltime  periods  for 
this  travel. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  not  have  a 
significant  effect  on  the  economy:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
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regions;  and  will  not  cause  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  articles  and 
commodities  requiring  inspection  and 
other  services  of  a  PPQ  employee  on  a 
Sunday,  holiday,  or  unscheduled 
overtime  basis  at  the  affected  locations 
represents  an  insignificant  portion  of  the 
total  number  that  requires  these  services 
at  locations  in  the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveltime  periods 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
enti^  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  of  5 
U.S.C.  553,  we  find  for  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  for  good  cause  that  this  rule  be 
made  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V) 

List  of  Subjects  in  7  CFR  Fart  354 

Agricultural  commodities. 
Government  employees.  Imports.  Plants 
(Agriculture).  Quarantine. 
Transportation. 


PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

Under  the  circumstances  described 
above.  7  CFR  Part  354  is  amended  as 
follows: 

1.  Authority  citation  for  Part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260.  49  U.S.C.  1741;  7 
CFR  2.17. 2J1.  and  371.2(c). 

2.  Section  354.2  is  amended  by 
removing  or  adding  in  alphabetical 
order,  the  information  as  shown  below: 

§  354.2    Administrative  instructions 
prescribing  commuted  travettim*. 


Commuted  Traveltime  Allowances 

(In  hours) 


Metropotitan 


Location  coMrad  Santa  tnm— 


WW*.     Qui- 


Remove    ..... 
Arkansas: 
LrttleHockAFB LiWa  Rock 1 


Iowa; 
Des  Moinaa 

Massachusetts 
Waslovar  AFR... 


Boon*.. 


Missoun 
Kansas  City 
International  Acport. 


Boone.  lA... 


Oklahoma: 

Port  of  Muskogee TiMsa... 

Undesignaled  ports Tulsa. 


Pennsy^Mnw 
Undesignaled  ports.. 


Puerto  Reo: 

Agmne _, 

Guayama ..._ 


GAP.  or 
SytwrtsviUe 


Ponoa.. 
Ponce.. 


Add: 

Arkansas: 
Uttle  Hock.  AFB .. 


Georgia 
Brurtstnck... 
St  Mwy's_.. 


Hawaii 

Barking  Sands  MAS Lihue 

Kaanapah.  Lahaina  Honolutu... 
(Mau)) 

Kailua-Kona Keahole... 

Kapaa uioe 

Keahole HonokAj... 


bhue  Airport Uhoe i 

Mahawia Keahote 

Napili-KapaKia _ Maui 

Nawtbwili Lihue i 

Poipu Uhue _..!!!!!. 

Port  Allen „ uhue 

Pnncev«» _  Uhua. 

WaHea-Makeoa Maui ~" 


Iowa: 
Des  Moines. 


Commuted  Traveltime  Auowances— 
Continued 

Itn  hours) 


Location  covered 


Served  trom— 


Metropolitan 


WW>-     Out- 


Kentucky 


Greater  Cincinnati 
Airport. 

.  . 

Louisiana: 

Barksdale  AFB 

•              • 
Massachusetts 
Westovar  AFB 


Ertanger... 

LousvMe.. 


Shrevesport.. 


Missouri: 
Johnson  County 
InduMniL 

Topeka 

Topeka 

WitcWe 


Kansas  Guy.. 
Kansas  Ci4f.. 


IS 


IS 


1M 


Nebraska 
Omaha  (nckiding 
Otfutt  AFB) 

.  a 

New  Hampshre: 

Letwnon 

Undesignated  ports.. 


Lincoln 


Marictiester.. 


Oklahoma 
OMahoma  CNy .. 
Port  01 1 
Tulsa 
Undesignated  pots.. 


Tulsa... 
Tuln... 


Pennsykrama 

Alleoiown/Bethlenem  . .  OriMa 

Easlon  A»port G^>...„ 

Hamsburg  International  DaNaa 

Airport 

HamsOurg  Intematrarwl  Gap 

Airport. 

WHkes  Barre/Scrxton  Oalas - 

Iniemetional  Airport 

Undesigrtaied  ports Dallas  or  Gap.. 


Puerto  Rko: 

Aguwre 

Guayama ... 


Ponoa.. 

Ponce, 


Done  at  Washiagton.  DC  this  26lh  day  of 
March.  1987. 

D.  Husnik, 

Deputy  Administrator.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  87-7083  Filed  3-31-87;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

f  Reg.  C;  Docl(et  No.  R-0598] 

Home  Mortgage  Discio»ure;  Order 
Terminating  New  York  Exemption 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Order. 
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summary:  In  1976,  the  Board  granted 
state-chartered  depository  institutions 
that  were  subject  to  the  New  York 
mortgage  disclosure  law  an  exemption 
from  the  federal  Home  Mortgage 
Disclosure  Act.  The  exemption  was 
based  on  a  determination  that  the  state 
law  and  regulations  (Supervisory 
Procedure  G107)  provided  for 
substantially  similar  disclosures  and 
adequately  provided  for  enforcement.  In 
1982.  the  Board  continued  the 
exemption,  following  changes  to  both 
the  federal  and  the  state  law. 
The  Board  has  learned  that 
Supervisory  Procedure  G107  expired  and 
was  not  renewed  by  the  New  York  State 
Banking  Department;  the  Board  has 
therefore  issued  an  order  formally 
terminating  the  New  York  exemption. 

EFFECTIVE  DATE:  March  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Hansche,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System  Washington, 
DC  20551.  (202-452-2412). 

For  the  hearing-impaired  only. 
Telecommunication  Device  for  the  Deaf. 
Eamestine  Hill  or  Dorothea  Thompson 
(202/452-3544),  Board  of  Governors. 

SUPPLEMENTARY  INFORMATION:  (1) 

Introduction.  The  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.), 
as  implemented  by  Regulation  C  (12  CFR 
Part  203),  requires  depository 
institutions  that  have  more  than  $10 
million  in  assets  and  that  are  located  in 
metropolitan  statistical  areas  or  primary 
metropolitan  statistical  areas  to  compile 
and  disclose  information  on  the 
geographic  distribution  of  their  mortgage 
and  home  improvement  loans. 

Under  the  act  and  regulation,  the 
Board  may  grant  exemptions  to  state- 
chartered  institutions  that  are  subject  to 
state  mortgage  disclosure  laws  that  are 
substantially  similar  to  the  federal  law 
and  that  contain  adequate  provision  for 
enforcement. 

In  response  to  an  application  by  the 
New  York  State  Banking  Department,  on 
December  8, 1976.  the  Board  granted  an 
exemption  from  the  disclosure 
requirements  of  the  act  and  Regulation 
C  to  New  York  chartered  financial 
institutions  that  were  subject  to  similar 
New  York  law.  The  exemption  was 
based  on  the  requirements  of 
Supervisory  Procedure  G107.  which  the 
Board  determined  to  be  substantially 
similar  to  the  requirements  imposed 
under  the  Home  Mortgage  Disclosure 
Act.  The  exemption  was  renewed  in 
1982  following  changes  in  the  federal  act 
and  regulation  and  corresponding 
changes  in  the  state  law. 


An  exemption  is  subject  to  revocation 
if  the  Board  determines  that  state  law 
does  not  impose  requirements 
substantially  similar  to  the  Federal  law 
or  does  not  adequately  ensure 
enforcement.  Supervisory  Procedure 
G107  is  no  longer  in  effect.  Accordingly, 
revocation  of  the  New  York  exemption 
is  mandated  by  the  act  and  regulation. 

Notice  cf  this  action  has  not  been 
published  for  comment.  Under 
paragraph  (e)(5)  of  Appendix  B  to 
Regulation  C.  the  Board  may  omit 
procedures  it  finds  unnecessary. 
Publication  for  comment  is  unnecessary 
in  this  case  since  Supervisory  Procedure 
G107  has  expired  and  there  is  no  longer 
any  basis  for  the  exemption. 

(2)  Order  of  termination.  The 
following  order  sets  forth  the 
termination  of  the  New  York  exemption. 

Order 

The  Board  granted  an  exemption  to 
New  York-chartered  depository 
institutions  from  the  federal  Home 
Mortgage  Disclosure  Act  in  1976  based 
on  the  existence  of  substantially  similar 
requirements  imposed  by  state  law.  The 
exemptiwi  was  supplemented  by  an 
order  in  1977  and  renewed  in  1982 
following  changes  in  the  federal  act  and 
regulation  and  corresponding  changes  in 
the  state  law. 

Because  the  New  York  State  Banking 
Department's  Supervisory  Procedure 
G107  has  expired,  there  is  no  longer  a 
state  law  basis  for  the  New  York 
exemption.  The  Board  is  therefore 
terminating  the  New  York  exemption. 
New  Yorfc-chartered  depository 
institutiois  previously  exempted  from 
the  federal  law  shall  comply  with  the 
federal  act  and  regulation,  beginning 
with  the  data  required  by  the  act  and 
Regulation  C  for  loans  originated  or 
purchased  in  calendar  ye§r  1986. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  28. 1987. 

WilUam  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  87-7063  Filed  3-31-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

18  CFR  Part  381 

[Docket  Nos.  RM82-25-000  et  «L] 

Fees  Applicable  to  Producer  Matters, 
Natural  Gas  Pipeline  Matters,  etc. 

agency:  Federal  Energy  Regulatory 
Commission. 


ACTION:  Final  rule:  update  of 
Commission  filing  fees. 

summary:  In  accordance  with  §  381.104 
of  the  Commission's  regulations,  the 
Commission  issues  this  update  of  its 
filing  fees.  This  notice  provides  the 
yearly  update  by  using  data  under  the      i 
Commission's  Time  Distribution  | 

Reporting  System  to  calculate  the  new     ' 
fees.  ! 

EFFECTIVE  DATE:  May  1. 1987.  ; 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  F.  Plumb,  Secretary,  (202)  357- 

8400. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Fees  Applicable  to  i 

Producer  Matters  Under  the  Natural  Gas  Act, 
Docket  No.  RMa2-25-000. 

Fees  Applicable  to  Natural  Gas  Pipeline 
Rate  Matters.  Dbcket  No.  RM83-2-000. 

Fees  Applicable  to  the  Natural  Gas  Policy 
Act.  Docket  No.  RM82-3O-000. 

Fees  Applicable  to  General  Activities, 
Docket  No.  RM82-35-000. 

Fees  Applicable  to  Natural  Gas  Pipelines, 
Docket  No.  RM82-31-000. 

Fees  Applicable  to  Electric  Utilities, 
Cogenerators  and  Small  Power  Producers, 
Docket  No.  RM62-38-O00;  Notice  of  Update  of 
Commission  FiUng  Fees. 

March  27,  1987. 

Under  §  381.104  of  the  Commission's 
regulations.'  the  Commission  by  its 
designee  the  Executive  Director  is  i 

updating  its  filing  fees.  This  notice         ' 
provides  the  yearly  update  by  using 
data  under  the  Commission's  Time 
Distribution  Reporting  System  (TDRS)  to 
calculate  the  new  fees. 

The  new  fee  schedule  is  as  follows: 
Fees  Applicable  to  Producer  Matters  Under 
the  Natural  Gas  Act  (NGA).  RM82-25-000 

1.  Review  of  Application  for  a  Blanket 

Certificate  for  a  Small  Producer $500 

2.  Application  for  Large  Producer 

Certificate  of  Pubhc  Convenience 

and  Necessity $2,400 

3.  Change  in  Producer  Rate  Schedule $400 

Fees  Applicable  to  Natural  Gas  Pipeline  Rate 
Matters,  RM83>2-000 

1.  Tariff  Filings  for  General  Changes  in 

Rates  and  for  Changes  other  than 

Rates _ $4,700 

2.  Tariff  Filing*— Tracking $5,100 

Fees  Applicable  to  the  Natural  Gas  Policy 
Act.  RM82-3(>-000 

1.  Staff  Adjustments $3,500 

2.  Jurisdictional  Agency 

Determinations $35 

3.  Petitions  for  Rale  Approval  Pursuant 

to  Section  284.123(b)(2) $4,900 

4.  Initial  or  Extension  Reports  for  Title 

III  Transactions $600 

5.  Interpretations  of  the  NGPA  by  the 

Office  of  the  General  Counsel $35 


1 18  CFR  381.1  M  (1985) 
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Fees  Applicable  to  General  Activities.  RM82- 
35-000 

1.  Petitions  for  Issuance  of  Declaratory 

Orders  (except  under  Part  I  of  the 
Federal  Power  Act)_ $4,000 

2.  Review  of  Department  of  Energy  Denial  of 
Adjustment, 

Amount  in  Controversy 


=      Fee 

=      $100 

600 

=      5,800 


3.  Review  of  Department  of  Energy  Remedial 
Order. 


SO-9.999 

$10,000-29,999.. 
$30,000-above . 


Amount  in  Controversy 

$0-9.999 

$10.000-29.999 , 

$30,000-8  bove ._ 


=      Fee 

.  =  $100 
.  =  600 
.  =      7.300 

4.  Requests  for  Written  Interpretations 

by  the  Office  of  Chief  Accountant. $100 

Fees  Applicable  to  Natural  Gas  Pipelines. 
RM82-31-000 

1.  Pipeline  Certificates  (applications 

for  authorization  under  NGA. 

Section  311(a):  and  application  for 
j  declaration  of  Hinshaw  exemption 
■        under  NGA.  Section  1(c) $15,000 

2.  Curtailment  Filings $7,200 

3.  Request  under  Blanket  Certificate $1,500 

Fees  Applicable  to  Electric  Utilities. 
Cogenerators  and  Small  Power  Producers, 
RM82-38-000 

1.  Rate  Schedule  Filings  with  no  Rate 

Impact  or  a  Decrease $1,100 

2.  Rate  Schedule  Filings  with  Rate 

Impact,  but  not  Supported  by 

Period  n $3,100 

3.  Rate  Schedule  Filings  Involving  Rate 

Increases,  and  Supported  by  Period 

II - $a900 

4.  Certincation  of  Qualifying  Status _  $1,300 

5.  Extension  of  Equipment  Test  Period 

Filings $1,900 

6.  Authorization  to  Issue  Equity  or 

LongTerm  Debt  Securities 
Competitively  or  to  Issue  Short- 
Term  Debt  Securities $1,200 

7.  Authorization  for  the  Negotiated 

Placement  Securities  or 

Authorization  to  Assume  an 

Obligation  or  Liability  as  a 

Guarantor $2,900 

8.  Review  of  Corporate  Application 

Involving  One  or  More 

jurisdictional  Utilities  Under 

Section  203  of  the  FPA $10,300 

9.  Authorization  to  Hold  Interiocking 

Positions ,. $2,700 

In  consideration  of  the  foregoing,  the 
Commission  amends  Chapter  I,  Title  18 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below. 

List  of  Subjects  in  18  CFR  Part  381 

General  fees. 

Vincent  E.  Maaoa, 
Acting  Executive  Director. 

1.  The  authority  citation  for  Part  381  is 
revised  to  read  as  follows: 


Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1962); 
Executive  Order  12009.  3  C.F.R.  142  (1978): 
Independoit  OfTices  Appropriations  Act.  31 
U.S.C.  9701  (1982);  Natural  Gas  Act.  15  U.S.C. 
717-717W  (1962);  Federal  Power  Act  16  U.S.Q 
791-8280  (1982);  Public  Utility  Regulatory 
Policies  Act  16  U.S.C.  2801-2645  (1982): 
Interstate  Commerce  Act  49  U.S.C.  1-27 
(1976). 

PART  381— {AMENDED] 

2.  Part  381  is  amended  as  follows: 

§381,201    [Amanded] 

(a)  Section  381,201  is  amended  by 
removing  the  number  "$600"  and 
inserting,  in  its  place,  the  number 
"$500". 

§381.202    [Amended] 

(b)  Section  381.202  is  amended  by 
removing  the  number  "$2,800"  and 
inserting,  in  its  place,  the  number 
"$2,400". 

§381.204    [Amended] 

(c)  Section  381.204  is  amended  by 
removing  the  number  "$3,400"  and 
inserting,  in  its  place,  the  number 
"$4,700". 

§381.205    [Amended] 

(d)  Section  381.205  is  amended  by 
removing  the  number  "$4,000"  and 
inserting,  in  its  place,  the  number 
"$5,100". 

§381.207    (Amended] 

(e)  Section  381.207(b)  is  amended  by 
removing  the  number  "$12,100"  and 
inserting,  in  its  place,  the  number 
"$15,000". 

§381.208    [Amended] 

(f)  Section  361.208  is  amended  by 
removing  the  number  "$1,400"  and 
inserting,  in  its  place,  the  number 
"$1,500". 

§381.209    [Amended] 

(g)  Section  381.209(b)  is  amended  by 
removing  the  number  "$5,200"  and 
inserting,  in  its  place,  the  number 
"$7,200". 

§381.302    (Amended) 

(h)  Section  381.302(a)  is  amended  by 
removing  the  number  "i$1.700"  and 
inserting,  in  its  place,  the  number 
"$4,000". 

§381.303    [Amended] 

(i)  Section  381.303(a)  is  amended  by 
removing  the  number  "$4,600"  and 
inserting,  in  its  place,  the  number 
"$7,300". 

§381.304    [Amended] 

(j)  Section  381.304(a]  is  amended  by 
removing  the  number  "$4,900"  and 


inserting,  in  its  place,  the  number 
"$5,800". 

§  381.401    [Amended] 

(k)  Section  381.401  is  amended  by 
removing  the  number  "$3,200"  and 
inserting,  in  its  place,  the  number 
"$3,500". 

§381.402    [Amended] 

(1)  Section  381.402  is  amended  by 
removing  the  number  "$25"  and 
inserting,  in  its  place,  the  number  "$35", 

§381.403    [Amended] 

(m)  Section  381.403  is  amended  by 
removing  the  number  "$2,600"  and 
inserting,  in  its  place,  the  number 
"$4,900". 

§381.405    [Amended] 

(n)  Section  381.405  is  amended  by 
removing  the  number  "$400"  and 
inserting,  in  its  place,  the  number  "$35". 

§381.505    [Amended] 

(o)  Section  381.505  is  amended  by 
removing  the  number  "$1,400"  and 
inserting,  in  its  place,  the  number 
"$1,300". 

§381.506    [Amended] 

(p)  Section  381.506  is  amended  by 
removing  the  number  "$2,400"  and 
inserting,  in  its  place,  the  number 
"$1,900". 

§381.507    [Amended] 

(q)  Section  381.507  is  amended  by 
removing  the  number  "$3,400"  and 
inserting,  in  its  place,  the  number 
"$2,900". 

§381.508    [Amended] 

(r)  Section  381.508  is  amended  by 
removing  the  number  "$1,300"  and 
inserting,  in  its  place,  the  number 
"$1,200". 

§381.509    [Amended] 

(s)  Section  381.509  is  amended  by 
removing  the  number  "$4,400"  and 
inserting,  in  its  place,  the  number 
"$10,300". 

§381.510    [Amended] 

(t)  Section  381.510  is  amended  by 
removing  the  number  "$1,700"  and 
inserting,  in  its  place,  the  number 
"$2,700". 

[FR  Doc.  87-7064  Filed  3-31-87;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,  5f  and  602 

[T.D.  8129J 

Information  Reporting  for  Tax-kxempt 
Bond  issues;  income  Tax  Regulations 
Under  TEFRA  1982;  0MB  Control 
Numbers;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Corrections  to  temporary 
regulations  and  final  regulations. 

summary:  This  document  contains 
corrections  to  temporary  regulations  and 
final  regulations  that  were  published  in 
the  Federal  Register  on  Wednesday, 
March  11, 1987  (52  PR  7408)  as  Treasury 
Decision  8129.  The  rules  affect  issuers 
and  purchasers  of  tax-exempt  bonds. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Beatson,  202-566-3459  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  that  are  the  subject  of 
these  corrections  reflect  rules 
implementing  the  provisions  of  section 
1301(a)  of  the  Tax  Reform  Act  of  1986, 
which  added  section  149(e)  to  the 
Internal  Revenue  Code  of  1986. 

Need  For  Corrections 

As  published,  Treasury  Decision  8129 
contains  several  typographical  errors 
that,  if  not  corrected,  might  cause 
confusion  to  taxpayers  and 
practitioners. 

Corrections  of  Publication 

Accordingly,  the  publication  of 
Treasury  Decision  8129,  which  was  the 
subject  of  FR  Doc.  87-4980,  is  corrected 
as  follows: 

Paragraph  1.  References  to  "sections 
103(1)"  and  "section  103(1)"  are 
corrected  to  read  "sections  103(1)"  and 
"section  103(1)",  respectively,  in  the 
following  locations: 

1.  On  page  7409,  first  column,  in  the 
first  sentence  of  the  second  and  third 
paragraphs  under  the  "Explanation  of 
Provisions"  heading. 

§  1.149    (Corrected] 

2.  In  §  1.149(e}-lT,  paragraph 
(e)(3)(iii),  page  7411,  second  column. 

Par.  2.  On  page  7409,  first  column,  in 
the  third  paragraph  under  the 
"Explanation  of  Provisions"  heading,  the 
last  sentence  of  that  paragraph,  the 
reference  "Section  1.103A-2(1)"  is 
corrected  to  read  "Section  1.103A-2(1)". 


Par.  3.  In  §1.149(e)-lT,  paragraph 
(e)(3)(ii),  page  7411,  second  column,  the 
reference  to  "paragraph  (d)(2)  (ii)  and 
(iii)"  is  corrected  to  read  "paragraph 
(e)(2)  (ii)  and  (iii)". 

Par.  4.  On  page  7411,  second  column, 
the  instructional  paragraphs  that  are 
numbered  3, 4, 4  (sic)  and  5  are 
redesignated  4,  5,  6  and  7,  respectively. 

§601.101    [Corrected] 

Par.  8.  On  page  7411,  second  column, 
immediately  preceding  redesignated 
instructional  paragraph  7,  the  heading 
that  reads  "§  601.101  [Amended]"  is 
corrected  to  read  "§  602.101 
[Amended]". 

Par.  6.  On  page  7411,  second  column, 
in  redesignated  instructional  paragraph 
7,  the  language  "Section  601.101(c)"  is 
corrected  to  read  "Section  602.101(c)". 
Donald  E.  Osteen, 

Director.  Legislation  and  Regulations 
Division. 
[FR  Doc.  87-7132  Filed  3-31-87;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest 
Rate 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdtawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
publisiked  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  April  1, 
1987,  to  June  30, 1987. 
EFFECTIVE  DATE:  April  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Foster.  Attorney,  Regulations 
Division,  Corporate  Policy  and 
Regulations  Department  (35100),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  N.W.,  Washington,  DC  20006; 
telephone  202-776-8850  (202-778-8859  or 
TTY  and  TDD).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liabil  ty.  That  regulation,  codified  at  29 


CFR  Part  2644,  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
§  2644.3(b)  of  the  regulation  provides        i 
that  the  rate  to  be  charged  or  credited 
for  any  cal«idar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that 
are  to  be  applied  under  the  regulation. 
As  a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  Part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  7*A  percent,  which  will 
be  effective  from  April  1, 1987,  through 
June  30, 1987.  This  rate  is  the  same  rate 
as  was  in  effect  for  the  first  quarter  of 
1987.  See  52  FR  256  (January  5, 1987).       | 
This  rate  is  based  on  the  prime  rate  in 
effect  on  March  16, 1987. 

The  appendix  to  29  CFR  Part  2664 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  the  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this      j 
amendment  is  not  a  "major  rule"  within  j 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual  | 

industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing.  Part 
2644  of  Subchapter  F  of  Chapter  XXVI  of 
Title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  Part  2644 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3)  and  4219(c),  Pub. 
L.  93-496.  as  amended  by  sees.  403(1)  and  104 
(respectively).  Pub.  L.  96-364.  94  Stat.  1208, 
1302  and  123&-1238  (29  U.S.C.  1302(b)(3)  and 
1399(c)(6)). 

Appendix  A— [Amended] 

2.  Appendix  A  is  amended  by  adding 
to  the  end  of  the  table  of  interest  rates 
therein  the  following  new  entry: 
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From 


To 


Date  of  Rate 

quotation  (percent) 


(M/OI/87 06/30/87 03/16/87. 


750 


I.ssued  at  Washington,  DC,  on  this  26lh  day 
of  March  1987. 

Kathleen  P.  Utgoff. 

Executive  Director. 

|FR  Doc.  87-7167  Filed  3-31-87:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Approval  of  Permanent  Program 
Amendment  From  the  State  of  Indiana 
Under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval  of  amendments  to  the  Indiana 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  Indiana 
program)  received  by  OSMRE  pursuant 
to  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 

On  lune  11. 1986,  Indiana  submitted 
amendments  to  its  program  consisting  of 


Senate  Enrolled  Act  No.  41  which 
amends  the  Indiana  Surface  Mining  Law 
and  House  Enrolled  Act  No.  1339,  the 
new  State  Administrative  Adjudication 
Act  which  will  replace  the  current  law 
at  IC  4-22-1. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments,  the 
Director,  OSMRE,  has  determined  that 
the  amendments  meet  the  requirements 
of  SMCRA  and  the  Federal  regulations 
with  the  exception  of  two  provisions, 
discussed  in  the  Findings  below. 
Accordingly,  the  Director  is  approving 
the  amendments  but  deferring  action  on 
the  two  deficient  provisions.  The 
Federal  rules  at  30  CFR  Part  914  which 
codify  decisions  concerning  the  Indiana 
program  are  being  amended  to 
implement  this  action. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  April  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  D.  Rieke,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Room,  300,  Minton- 
Capehart  Federal  Building,  575 
Pennsylvania  Street.  Indianapolis, 
Indiana  46204.  Telephone:  (317)  269- 
2600. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Information  regarding  the  general 
background  on  the  Indiana  State 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26, 
1982  Federal  Register  (47  FR  32071- 
32108).  Subsequent  actions  concerning 
the  Indiana  program  are  identified  in  30 
CFR  914.15  and  30  CFR  914.16. 

II.  Discussion  of  Proposed  Amendment 

On  June  11, 1986,  the  Indiana 
Department  of  Natural  Resources 
submitted  to  OSMRE  pursuant  to  30  CFR 
732.17,  proposed  State  program 
amendments  for  approval.  The 
amendments  are  contained  in  Senate 
Enrolled  Act  No.  41,  which  makes  a 
number  of  changes  to  the  Indiana 
Surface  Mining  Law  at  IC  13-4.1;  and  in 
House  Enrolled  Act  No.  1339,  which 
establishes  the  new  State 
Administrative  Adjudication  Act  at  IC 
4-21.5. 


On  July  3, 1950,  USMRE  published  d 
notice  in  the  Federal  Register 
announcing  receipt  of  the  proposed 
program  amendments  and  procedures 
for  the  public  comment  period  and  for 
requesting  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendments  (51  FR  24388).  The  public 
comment  period  ended  August  4, 1986. 
The  public  hearing  scheduled  for  July  28, 
1986,  was  not  held  because  no  one 
requested  the  opportunity  to  testify. 

On  October  6, 1986,  OSMRE  sent  a 
letter  to  Indiana  identifying  some 
concerns  with  certain  provisions  of  the 
amendments.  Indiana  responded  on 
November  7. 1986.  by  submitting 
additional  information  and  explanation 
concerning  the  proposed  amendments. 
On  December  15. 1986,  OSMRE 
reopened  the  comment  period  for  15 
days  ending  December  30, 1986,  to 
provide  for  public  comments  on  the 
additional  information  (51  FR  44926).  In 
response  to  a  request  for  additional 
response  time  from  a  commenter, 
OSMRE  again  reopened  the  comment 
period  for  an  additional  15  days  ending 
January  28, 1987  (January  13, 1987,  52  FR 
1339. 

III.  Director'  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.15  and  732.17, 
that  the  program  amendments  submitted 
by  Indiana  on  June  11, 1986,  and 
modified  on  November  7, 1986,  meet  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII  with  the  exception  of  two 
provisions  on  which  action  is  being 
deferred.  Only  those  areas  of  particular 
interest  are  discussed  below  in  the 
specific  findings.  Discussion  of  only 
those  provisions  for  which  findings  are 
made  does  not  imply  any  deficiency  in 
any  provision  not  discussed. 

Senate  Enrolled  Act  No.  41 

Senate  Enrolled  Act  No.  41  amends 
various  sections  of  the  Indiana  Code 
(IC). 

1.  IC  13-4-6-9  is  amended  to  delete 
the  language  concerning  operator 
appeals  and  to  add  language  to  apply  IC 
4-22-1,  the  Indiana  Administrative 
Adjudication  Act,  to  the  Chapter.  The 
Director  finds  that  the  deleted  language 
is  adequately  covered  in  IC  4-22-1 
which  has  previously  been  approved  by 
the  Director  as  part  of  the  Indiana 
program.  Therefore,  the  Director  finds 
the  amendment  no  less  effective  than 
the  Federal  rules  for  hearings  and 
appeals  at  43  CFR  Part  4. 

2.  The  definition  of  "surface  coal 
mining  operations"  at  IC  13-4.1-1-3(12) 
is  amended  to  clarify  that  these 
operations  include  the  extraction  of  coal 
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from  coal  refuse  piles.  A  minor  editorial 
change  is  also  made.  Although  the 
Federal  definition  of  '■surface  coal 
mining  operations"  in  section  701(28)  of 
SMCRA  does  not  specifically  list 
extraction  from  coal  refuse  piles,  such 
operations  are  not  excluded  by  the 
Federal  definition.  The  Director, 
therefore,  finds  the  amendment 
consistent  with  and  no  less  stringent 
than  the  Federal  definition. 

3.  IC  13-4.1-1-5  is  amended  to  delete 
language  which  stated  that  article  13-4.1 
was  not  applicable  unless  approved  by 
the  Office  of  Surface  Mining  or  if 
SMCRA  was  held  unconstitutional  or 
invalid.  It  is  also  amended  to  delete 
language  concerning  applicability  of  the 
1981  amendments  to  article  13.4-1  in 
regard  to  changes  to  corresponding 
Federal  requirements.  The  Director  finds 
that  deletion  of  these  provisions  does 
not  lessen  the  effectiveness  or 
stringency  of  the  program  nor  does  it 
change  the  applicability  of  program 
provisions. 

4.  IC  13-4.1-3-3  is  amended  to  require, 
in  paragraph  (a)(15){E]  that  permit 
applications  include  a  chemical  analysis 
down  to  and  including  the  deeper  of 
either  the  stratum  immediately  below 
the  lowest  coal  seam  to  be  mined  or  any 
aquifer  b^w  the  lowest  coal  seam  to 
be  mined  that  may  be  adversely 
impacted  by  mining.  The  Director  finds 
the  amended  language  no  less  stringent 
than  section  507(b)(15)  of  SMCRA  and 
no  less  effective  than  the  Federal 
permitting  requirements  in  30  CFR 
780.22(b)  and  784.22(b)  which  require 
such  chemical  analysis. 

The  section  is  further  amended  in 
paragraph  (a)(20)  to  require  the  permit 
application  to  contain  a  Usting  of  all 
notices  of  violation,  and  their  final 
resolution,  of  Federal  and  State  statutes 
and  regulations  incurred  by  the 
applicant  or  any  subsidiary,  affiliate,  or 
person  controlled  by  or  under  common 
control  with  the  applicant  for  the  three 
year  period  prior  to  the  date  of 
application.  The  Director  finds  the 
amended  language  consistent  with  and 
no  less  effective  than  the  Federal 
requirements  for  listing  of  violation 
notices  at  30  CFR  778.14(c). 

IC  13-4.1-3-3  is  further  amended  in 
paragraph  (b)  to  add  "the  nature  and 
location  of  archeological  resources  on 
public  land  and  Indian  land  as  required 
under  the  Archeological  Resources 
Protection  Act  of  1979  (16  U.S.C.  470)"  to 
the  types  of  permit  information  to  be 
kept  confidential.  The  Director  finds  the 
amended  provision  to  be  consistent  with 
and  no  less  effective  than  the  Federal 
rules  at  30  CFR  773.13(d)(3)  which 
include  "information  on  the  nature  and 
location  of  archeological 


resources  ..."  in  the  listing  of 
confidential  information. 

5.  A  new  sectioa  IC  13-4J-3-6,  is 
added  to  the  Indiana  Code  to  pirovide 
that  the  regulatory  authority  shall,  to 
avoid  duplication,  provide  for  the 
coordiaation  of  review  and  issuance  of 
permits  for  surface  coal  mining  and 
reclametion  operations  with  applicable 
requirements  of  the  Endangered  Species 
Act  of  1973.  the  Fish  and  Wildlife 
Coordination  Act  the  Migratory  Bird 
Treaty  Act  of  1918,  the  National  Historic 
Preserration  Act  and  the  Bald  Eagle 
Protection  Act.  The  Director  finds  the 
amendment  no  less  effective  than  30 
CFR  773.12  which  similarly  provides  for 
coordination  of  review. 

6.  IC13-4.1-4-1  is  amended  in 
paragraph  (b)  to  require  the  directtw. 
IDNR,  upon  receipt  of  a  permit 
application  to  give  notice  to  Federal  and 
State  agencies  with  authority  to  issue 
permits  and  licenses  applicable  to  the 
proposed  operation  in  accordemce  with 
IC  13-4.1-3-6  and  agencies  with  an 
interest  in  the  proposed  operations 
including  the  U.S.  Department  of 
Agriculture  Soil  Conservation  Service, 
the  local  U.S.  Army  Corps  of  Engineers 
district  engineer,  the  National  Park 
Service.  State  and  Federal  fish  and 
wildlife  agencies,  and  the  historic 
preservation  officer.  The  Director  finds 
the  amendment  to  be  consistent  with 
and  no  less  effective  than  the  Federal 
requirements  at  30  CFR  773.13(a)(3)(ii). 

7.  Indiana  has  amended  IC  13-4.1-4^ 
3(a)  (ej),  (7),  (8)  and  (9)  to  modify  the 
requirements  for  permit  findings. 
Paragraph  (a)(6)  is  modified  to  require 
that  the  operator  demonstrate  and  the 
regulatory  authority  find  that  any 
operation  owned  or  controlled  "by 
either  the  applicant  or  a  person  who 
owns  or  controls  the  applicant"  is  not 
currently  in  violation  of  apphcable  State 
and  Federal  laws.  The  Director  finds 
this  amended  provision  no  less  effective 
than  the  Federal  provision  at  30  CFR 
773.13(b)  which  contains  similar 
requiBements. 

Paragraph  (a)(7)  requires  a  finding  in 
the  permit  review  that  the  applicant  has 
satisfied  requirements  for  approval  of  a 
long  term,  intensive  agricultural 
postmining  land  use.  if  applicable.  The 
Director  finds  this  added  provision  no 
less  effective  than  the  Federal  rule 
requiring  this  finding  at  30  CFR 
773.15(c)(9). 

Paragraph  (a)(8)  of  IC  13-4.1^-3 
requires  a  finding  that  the  applicant  has 
paid  {ill  reclamation  fees  from  previous 
and  Qxisting  operations  as  required  by 
30  CPR  Part  870  (Abandoned  Mine  Land 
fees).  The  Director  finds  this  provision 
no  lefts  effective  than  the  Federal  rule  at 


30  CFR  77345(c)(7)  which  contains  this 
requiremeal. 

Paragraph  (a)(9)  of  IC  15-4.1-4-3 
requires  a  finding  that  the  operation 
would  not  affect  the  continued  existence 
of  endangered  or  threatened  species  or 
result  in  destruction  or  adverse 
modification  of  their  critical  habitats,  as 
determined  under  the  Endarigered 
Species  Act  of  1973.  This  is  the  same  as 
the  Federal  requirement  at  30  CFR 
773.15(c){10);  therefore,  the  Director 
finds  it  no  less  effective  than  the  Federal 
rule. 

8.  Paragraph  IC  13-4.1-4-<3(c)  is 
amended  to  add  violations  to  SMCRA 
and  any  State  statute  enacted  in 
response  to  SMCRA,  to  the  list  of 
violations  for  which  a  pattern  of 
violations  may  be  found  to  prohibit 
permit  issuance.  The  Director  finds  the 
amended  provision  consistent  with 
pattern-of-violations  provisions  in 
section  521(a)(4)  of  SMCRA  and  no  less 
effecfive  than  the  permit  application 
violation  information  requirements  at  30 
CFR  778.14(c). 

9.  IC  13-4.1-4-7  is  added  to  provide 
that  permitB  are  subject  to  conditions 
imposed  by  the  regulatory  authority 
including  6rt  a  minimum  the  requirement 
for  the  operator  to  pay  OSMRE  all  fees 
owed  under  30  CFR  870  (Abandoned 
Mine  Land  fees).  The  Director  finds  the 
amended  provision  consistent  with  and 
no  less  effective  than  the  Federal  rule  at 
30  CFR  773.17(g)  which  estabUshes  a 
similar  pemiit  condition. 

10.  IC  13-4.1-7-1  is  amended  to 
require  that  coal  exploration  operations 
comply  with  the  revegetation 
requirements  of  IC  13—4.1-8-1 
concerning  all  lands  disturbed.  The 
Federal  rules  et  30  CFR  815.15(e) 
establish  standards  for  revegetation  for 
all  areas  distrubed  by  coal  exploration 
activities.  The  Director  finds  the  Indiana 
amendment  consistent  with  and  no  less 
effective  than  the  Federal  rule. 

11.  IC  13-4.1-7-5  is  amended  to 
require  that  persons  engaged  in  coal 
exploration  are  subject  to  IC  13-4.1-11 
and  IC  13-4.1-12  as  if  they  were 
permittees.  The  referenced  sections 
contain  statutory  provisions  for 
inspections,  monitoring  and  enforcement 
of  coal  mining  operations  and  for  fines 
and  penalties.  The  Director  finds  the 
amended  provisions  no  less  stringent 
that  those  in  section  512  of  SMCRA  and 
no  less  effective  than  the  Federal  rules 
at  30  CFR  Part  815  for  coal  exploration. 

12.  IC  11-4.1-7-6  is  added  to  the 
statutory  requirements  for  coal 
exploration  to  provide  that  habitats  of 
unique  or  unusually  high  value  for  fish 
and  wildlife  and  other  related 
environmental  values  and  critical  l 
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habitats  of  threatened  or  endangered 
species  shall  not  be  disturbed  during 
coal  exploration.  The  Director  finds  the 
added  provision  to  be  similar  to  and  no 
less  effective  than  the  Federal  provision 
in  30  CFR  815.15(a). 

13.  IC  13-4.1-6-1  is  amended  in 
paragraph  (25)  to  provide  that  nothing  in 
the  article  "shall  be  construed  as 
affecting  in  any  way  the  right  of  any 
person  to  enforce  or  protect,  under 
applicable  law.  the  person's  interest  in 
water  resources  affected  by  a  surface 
coal  mining  operation."  This  amended 
provision  reflects  language  in  section 
717(a)  of  SMCRA  and  the  Director  finds 
if  no  less  stringent  than  the  Federal 
provision. 

14.  IC  13-4.1-11-5  is  amended  in 
paragraph  (c)(3)  to  provide  that  the 
effectiveness  of  a  cessation  order  may 
be  more  or  less  than  the  prescribed  30 
days  if  an  informal  public  hearing  is 
held.  The  Director  finds  this  amendment 
consistent  with  section  521(a)(5)  of 
SMCRA  and  no  less  effective  than  the 
rule  at  30  CFR  843.15(b)  which  provides 
that  the  cessation  order  shall  not  expire 
at  30  days  if  the  informal  public  hearing 
is  held  later  than  30  days  after  service  of 
the  order. 

15.  IC  13-4.1-11-6  is  amended  to 
delete  language  which  states  that  a 
person  may  request  the  director  to  grant 
temporary  relief  under  IC  13-4.1-ll-8(c) 
pending  completion  of  a  hearing.  In  a 
letter  to  Indiana  dated  October  6. 1986, 
OSMRE  expressed  concern  that  this 
deletion  would  be  inconsistent  with 
section  525(c)  of  SMCRA  which 
provides  the  opportunity  to  request  such 
temporary  relief.  In  its  response  of 
November  7. 1986.  Indiana  stated  that 
the  deleted  language  applies  only  to 
temporary  relief  from  show  cause  orders 
and  that  the  deletion  therefore  would 
not  be  inconsistent  with  Federal 
requirements.  The  Director  agrees  that 
the  deletion  is  not  inconsistent  with 
Federal  requirements  since  the 
opportunity  for  temporary  relief 
continues  to  be  provided  in  IC  13-4.1- 
ll-8(e).  for  notice  of  violation  and 
cessation  orders. 

16.  IC  13-4.1-11-8  contains  editorial 
changes  in  paragraph  (a)  which  clarify 
the  rule  concerning  the  request  for 
review  of  notices  of  violation  and 
cessation  orders  within  30  days  from  the 
date  issued.  The  amendment  does  not 
change  the  effect  of  the  provision,  which 
the  Director  continues  to  find  no  less 
effective  than  30  CFR  843.16(a)  and  no 
less  stringent  than  section  525(a)(1)  of 
SMCRA. 

17.  IC  13-4.1-11-8  is  amended  in 
paragraph  (d)  to  provide  that  the 
director  of  the  IDNR  is  required  to  issue 
a  decision  on  a  review  of  a  cessation 


order  within  30  days  of  receipt  of  the 
application  for  review,  only  if  the 
cessation  order  has  directly  or  indirectly 
ordered  the  ceasing  of  mining  activities. 
The  Director  finds  that  the  amendment 
is  consistent  with  and  no  less  stringent 
than  section  525(b)  of  SMCRA. 

18.  Section  12  is  added  to  IC  13-4.1-11 
to  provide  intervention  rights  to  persons 
who  have  a  right  to  request  a  hearing 
under  IC  4-22-1  or  who  have  an  interest 
that  may  be  adversely  affected  by  the 
outcome  of  a  hearing  under  IC  4-22-1. 
This  amendment  is  submitted  in 
response  to  a  requirement  at  30  CFR 
914.16(c)(1)  which  required  an 
amendment  to  Indiana's  regulatory 
provision  at  310  lAC  0.5-1.14(a)  to  allow 
intervention  by  a  person  who  has  an 
interest  which  is  or  may  be  adversely 
affected  by  the  outcome  of  the 
proceeding.  The  Director  finds  that  the 
statutory  changes  are  consistent  with 
the  amendment  required  by  30  CFR 
914.16(c)(1).  and  provide  statutory 
authority  for  Indiana  to  promulgate  the 
required  rule  change. 

19.  Changes  are  made  to  IC  13-2-2.5- 
2.  IC  13-2-2.5-3  and  IC  4-21-7-1.  and  IC 
14-4-2  is  repealed.  These  changes  do 
not  pertain  directly  to  the  approved 
Indiana  surface  coal  mining  regulatory 
program  and,  therefore,  do  not  require 
the  Director's  approval. 

House  Enrolled  Act  No.  1339 

House  Enrolled  Act  No.  1339 
establishes  Indiana's  new 
Administrative  Adjudication  Act,  IC  4- 
21.5,  and  will  replace  the  current  law, 
IC-22-1.  The  statute  will  take  effect  July 
1, 1987. 

20.  Chapter  1  of  Article  21.5  would 
establish  definitions  to  apply  throughout 
the  article.  The  following  terms  are 
defined:  administrative  law  judge, 
agency,  agency  action,  court,  final 
agency  action,  law.  license,  order,  party, 
person,  political  subdivision, 
proceeding,  rule  and  ultimate  authority. 
The  Director  finds  that  these  definitions 
do  not  conflict  with  the  Federal  rules  for 
hearings  and  appeals  procedures  at  43 
CFR  Part  4. 

21.  Chapter  2  of  Article  21.5  provides 
application  provisions  and  creates 
minimum  procedural  rights  and  imposes 
minimum  procedural  duties.  It  provides 
for  waiver  of  rights  conferred  by  the 
article  upon  a  person,  by  that  person.  It 
applies  the  article  to  an  agency  except 
where  specifically  provided  otherwise. 

The  Chapter  exempts  the  following 
agencies  from  the  article:  the  governor, 
the  State  board  of  accounts,  the  State 
educational  institutions,  the  employment 
security  division  and  its  review  board, 
the  industrial  board,  military  officers  or 
boards,  the  public  service  commission  of 


Indiana,  the  department  of  State 
revenue  and  the  State  board  of  tax 
commissioners.  If  excludes  certain 
agency  actions  and  determinations  from 
the  article. 

The  Director  finds  that  the 
applicability  of  the  article  is  consistent 
with  and  no  less  effective  than  the 
applicability  of  43  CFR  Part  4  insofar  as 
it  applies  to  hearings  and  appeals  under 
SMCRA. 

22.  Chapter  3  of  IC  4-21.5  establishes 
adjudicative  proceedings.  Section  1 
establishes  requirements  for  the  giving 
of  any  notice  and  the  service  of  motions, 
rulings,  orders  or  other  filed  items  in  an 
administrative  proceeding  under  the 
article.  Section  2  sets  forth  the  manner 
in  which  time  periods  will  be  computed. 
Section  3  of  the  chapter  requires 
agencies  to  give  notice  concerning  an 
order  under  sections  4,  5.  6  or  8  of  the 
chapter.  It  describes  when  an  order 
becomes  effective.  Sections  4,  5  and  6  of 
Chapter  3  cover  when  notice  shall  be 
given  and  include  such  requirements  as: 
what  the  notice  shall  include,  when  it 
becomes  effective,  procedures  for 
petition  for  review  of  an  order  or  stay  of 
effectiveness  of  an  order,  and 
preliminary  hearing  to  determine 
whether  an  order  should  be  stayed. 
Section  7  of  Chapter  3  establishes 
actions  necessary  to  petition  for  review 
under  sections  4.  5  or  6  of  the  chapter. 
Section  8  provides  that  an  agency  may 
issue  a  sanction  or  terminate  a  legal 
right  or  interest  only  after  conducting 
the  prescribed  proceedings.  The 
provision  does  not  preclude  an  agency 
from  issuing  emergency  or  temporary 
orders. 

Section  9  discusses  who  may  act  as  an 
administrative  law  judge.  It  sets 
restrictions  on  who  may  serve  as  an 
administrative  law  judge  and  how  he  or 
she  may  qualify  or  be  disqualified. 
Section  10  of  Chapter  3  establishes 
factors  that  would  disqualify  a  person  to 
serve  as  administrative  law  judge. 
Section  11  establishes  restrictions  on  ex 
parte  communication  by  an 
administrative  law  judge.  Section  12 
lists  actions  of  an  administrative  law 
judge  that  may  result  in  disqualification. 
Section  13  further  defines  who  may  or 
may  not  serve  as  administrative  law 
judge.  Section  14  requires  an 
administrative  law  judge  to  keep  a 
record  of  proceedings,  and  discusses 
burden  of  proof  for  an  affirmative 
defense. 

Section  15  discusses  who  may 
participate  in  a  proceeding.  Section  16 
covers  interpreters  for  persons  who 
cannot  speak  English.  Section  17  of 
Chapter  3  concerns  opportunity  to  file 
pleadings,  motions  and  objections  and 
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to  submit  offers  of  settlemeaL  Sections 
18  and  19  of  Chapter  3  cover  prehearing 
conferences. 

Section  20  sets  forth  requirements  for 
setting  a  time  and  place  for  a  hearing 
and  for  giving  notice  of  a  hearing. 
Section  21  establishes  procedures  for 
granting  intervention.  Section  22  covers 
issuance  of  subpoenas,  discovery  orders 
and  protective  orders  by  the 
administrative  law  judge.  Section  23 
establishes  provisions  for  motions  for 
summary  judgment  and  opposing 
affidavits.  Section  24  covers  default  or 
dismissal  orders.  Sections  25  and  26 
govern  the  conduct  of  any  hearing  held 
by  an  administrative  law  judge.  Section 
27  sets  forth  requirements  for  final 
orders.  Section  28  sets  requirements  for 
conduct  of  proceedings  under  section  29, 
30  and  31.  Section  29  specifies  actions 
for  the  ultimate  authority,  following  an 
administrative  law  judge  order.  Section 
30  covers  review  of  final  order  of  an 
agency,  by  another  agency.  Section  31 
concerns  agency  jurisdiction  to  modify  a 
final  order.  Section  32  covers  public 
availability  of  records;  section  33, 
agency  requirements  to  maintain 
records.  Section  34  encourages  agencies 
to  adopt  procedures.  Section  35  allows 
an  agency  to  grant  procedural  rights  to 
other  persons  than  those  conferred  by 
the  article.  Sections  36  and  37  concerns 
Class  A  misdemeanors  in  connection 
with  the  article. 

With  the  exception  of  certain 
provisions  to  be  discussed  below,  the 
Director  finds  the  chapter  to  be 
consistent  with  no  less  effective  than 
counterpart  or  similar  provisions  of  43 
CFR  Part  4  as  regards  hearings  and 
appeals  under  SMCRA. 

In  a  letter  to  Indiana  dated  October  6, 
1986,  OSNfRE  raised  some  concerns  with 
certain  provisions  of  Chapter  3,  as 
discussed  in  Findings  23-25  below. 

23.  Paragraph  (d)  of  Chapter  3,  section 
6  provides  that  an  order  described  in 
subsection  (a)  of  the  section  becomes 
effective  15  days  after  the  order  is 
served,  unless  a  petition  for  review  of 
the  order  has  been  filed,  in  which  case  it 
becomes  effective  after  all  petitions  filed 
for  review  have  been  denied.  The  orders 
described  in  subsection  (a)  would 
include  notices  of  violations  and 
cessation  orders  written  on  coal  mine 
operations  under  the  Indiana  program. 
In  its  letter  to  Indiana.  OSMRE  noted 
that  section  521(a)(3)  of  SMCRA  and  30 
CFR  Subchapter  L  do  not  provide  for 
such  time  lapse  between  the  discovery 
of  a  violation  and  the  issuance  of  a 
notice  of  violation.  Indiana  responded 
that  it  agreed  with  OSMRE's  assessment 
and  had  already  prepared  preliminary 
draft  legislation  to  correct  the  problem. 


In  order  to  allow  Indiana  to  process 
this  corrective  legislation  and  submit  it 
for  OSMRE  approval  the  Director  ii 
deferring  action  on  the  provision  at  IC 
4-21.5-3-6{d).  When  Indiana  submits  an 
Eunendiiient  to  modify  the  requirements, 
the  comment  period  will  be  reopened  on 
this  provision. 

24.  In  the  same  letter  OSMRE 
expressed  concern  that  Section  21  of 
Chapter  3  of  House  Eiuolled  Act  No. 
1339  established  intervention  rights  thai 
may  be  more  exclusionary  than  those  in 
43  CFR  4.1110.  In  its  November  7, 1986 
response  to  OSMRE's  concerns,  Indiana 
said  that  "Chapter  3,  section  21  of  House 
Enrolled  Act  No.  1339  does  not  subtract 
from,  ot  alter  in  any  other  way,  the 
interveation  provision  already  enacted 
by  the  General  Assembly,  IC  13-4.1-11- 
12." 

The  Director  finds  that  Indiana's 
response  adequately  addresses 
OSMRE's  concern.  The  amendment  at 
IC  13-4.1-11-12  is  discussed  in  Finding 
18  abo«e. 

25.  In  its  October  6, 1986  letter, 
OSMRE  indicated  concern  with  House 
Enrolled  Act  No.  1339,  IC  4-21.5,  section 
25(d).  Iliis  section  allows  the 
administrative  law  judge  to  impose 
conditions  upon  the  parties  to  avoid 
unreasonably  burdensome  or  repetitious 
presentations.  Paragraph  (d)(2)  of  the 
section  allows  the  Hmitation  of  **the 
party's  use  of  discovery,  cross- 
examination,  and  other  procedures  so  as 
to  promote  the  orderly,  prompt,  and  just 
conduct  of  theproceeding."  Under  43 
CFR  4.1121,  although  the  administrative 
law  ju^ge  has  great  latitude  during  pre- 
trial procedures,  such  latitude  would  not 
extend  to  the  trial  itself  and  a  Federal 
administrative  law  judge  could  not  limit 
cross-examination.  Since  cross- 
examination  is  itself  limited  to  matters 
raised  during  direct  examination, 
attempts  to  further  limit  the  right  to 
cross-eScamination  may  infringe  on  a 
party's  right  to  due  process,  resulting  in 
reversible  error. 

Further,  paragraph  (d)|3)  authorizes  a 
State  administrative  law  judge  to  order 
two  or  more  parties  to  combine  their 
presentations  of  evidence  and  argument, 
cross-examination,  discovery  and  other 
participation  in  a  proceeding.  By  doing 
so.  the  judge  could  adversely  affect  the 
due  process  rights  of  the  litigants, 
thereby  also  creating  reversible  error. 
Under  the  Federal  procedures,  although 
a  judge  may  limit  the  presentation  time 
of  the  parties  involved,  he  does  not  have 
the  authority  to  force  litigants  to 
combine  their  arguments  and 
presentations  (See  43  CFR  4.1121). 

In  its  November  7  response,  Indiana 
agreed  to  "seek  an  amendment  to 


remedy  the  problem."  and  submitted  a 
copy  of  draft  proposed  language  to 
address  it.  Therefore,  the  Director  is 
deferring  action  on  provisions  in  IC  4- 
21.5-3-25(d)  to  allow  Indiana  to  submit 
further  amendments  to  the  provision. 
When  the  amendments  are  submitted, 
the  comment  period  will  be  reopened  for 
consideration  of  the  amended 
provisions. 

26.  Chapter  4  of  IC  4-21.5  establishes 
requirements  for  special  proceedings 
and  emergency  and  other  temporary 
orders.  Chapter  5,  Judicial  Review. 
"establishes  the  exclusive  means  for 
judicial  review  of  an  agency  action." 
Chapter  6  establishes  means  to  pursue 
civil  enforcement  of  orders  issued  under 
the  article.  The  Director  finds  these 
provisions  consistent  with  43  CFR  Part 
4. 

27.  Section  2  of  House  Enrolled  Act 
No.  1339  repeals  IC  4-22-1,  the  existing 
administrative  adjudication  act.  The 
Director  finds  that  article  IC  4-21.5 
added  by  section  1  of  House  Enrolled 
Act  No.  1339  provides  a  replacement  for 
IC  4-22-1  that  is  consistent  with  Federal 
provisions  43  CFR  Part  4. 

28.  Section  3  of  House  Enrolled  Act 
No.  1339  provides  that  the  act  "governs 
all  proceedings,  and  all  proceedings  for 
judicial  review  or  civil  enforcement  of 
agency  action,  commenced  after  June  30, 
1987."  The  Director  fmds  no  conflict 
with  this  effective  date. 

29.  Section  4  of  the  act  provides  that, 
after  June  30, 1987.  references  to  IC  4- 
22-1  shall  be  construed  as  references  to 
IC  4-21.5.  Section  5  provides  for  the 
introduction  of  legislation  to  correct 
certain  references  and  to  revise  any 
statute  that  is  inconsistent  with  the  act. 
Section  6  establishes  a  committee  to 
study  the  effects  of  pooling 
administrative  law  judges  in  a  single 
agency.  Section  7  establishes  the 
effective  date  of  sections  1  through  4  of 
the  act  as  Jaly  1, 1987,  and  for  sections  5 
and  6  as  May  1, 1986.  the  Director  finds 
no  conflict  with  Federal  requirements. 

IV.  Public  Comments 

There  were  no  comments  received  on 
the  proposed  amendments. 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  Indiana 
statutory  amendments  as  submitted  on 
June  11. 1986,  and  modified  on 
November  7, 1986,  under  the  provisions 
of  20  CFR  732.17.  The  Federal  rules  at  30 
CFR  Part  914  are  being  amended  to 
implement  this  decision.  As  noted  in 
Findings  23  and  25  above,  the  Director  is 
deferring  action  on  two  provisions:  IC  4- 
21.5-3-6(d)  and  IC  4-21.5-3-25(d).       , 
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1.  Compliance  with  the  National 
En  vironmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28. 1981,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB.  the  Department  of  the  Interior 
has  determined  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  914 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  March  27, 1987. 

lames  W.  Workman, 

Deputy  Director,  Operations  and  Technical 
Services. 

PART914-INDIANA 

30  CFR  Part  914  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  12(ne/se<7.). 

2  30  CFR  914.15  is  amended  by  adding 
a  new  paragraph  (p)  as  follows: 

§  914.15    Approval  of  regulatory  program 
admendments. 

•         *         *         *         * 

(p)  the  following  amendments  are 
approved  effective  April  1, 1987: 
revisions  to  the  Indiana  Code  as 
contained  in  Senate  Enrolled  Act  No.  41 
and  House  Enrolled  Act  No.  1339 
submitted  June  11. 1986,  as  modified  on 
November  7, 1986,  with  the  exception  of 


the  provisions  at  IC  4-21.5-3-6(d)  and  IC 
4-21.5-3-25(d)  on  which  action  is 
deferred.  Senate  Enrolled  Act  No.  41 
amends  provisions  at  IC  13-4-6-9,  IC 
13-4.1-1-3,  IC  13-4.1-1-5,  IC  13-^.1-3-3, 
IC  13-4.1-3-4,  IC  13-4.1-3-6,  IC  13-^.1- 
4-1,  IC  13-4.1-4-3,  IC  13-4.1-4-7.  IC  13- 
4.1-7-1,  !C  13-4.1-7-5,  IC  13-4.1-7-6,  IC 
13-4.1-8-1,  IC  13-4.1-11-5,  IC  13-4.1-11- 
6,  IC  13-4.1-11-8.  IC  13-4.1-11-12  and  IC 
13-4.1-14-1.  House  Enrolled  Act  No. 
1339.  effective  July  1, 1987.  replaces  IC 
4-22-1  with  the  new  State 
Administrative  Adjudication  Act  at  IC 
4-21.5. 

[PR  Doc.  87-7143  Filed  3-31-87;  8:45  am) 
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30  CFR  Part  914 

Approval  of  Permanent  Program 
Amendment  From  ttie  State  of  Indiana 
Under  ttie  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval  of  an  amendment  to  the 
Indiana  Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  Indiana 
program)  received  by  OSMRE  pursuant 
to  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 

On  December  29, 1986,  Indiana 
submitted  an  amendment  to  its  program 
to  amend  the  Indiana  regulations 
covering  applications  and  renewals  for 
certification  for  blasters,  and 
accompanying  fees. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments,  the 
Director,  OSMRE,  has  determined  that 
the  amendment  meets  the  requirements 
of  SMCRA  and  the  Federal  regulations. 
Accordingly,  the  Director  is  approving 
the  amendment.  The  Federal  rules  at  30 
CFR  Part  914  which  codify  decisions 
concerning  the  Indiana  program  are 
being  amended  to  implement  this  action. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
Slate  program  amendment  process  and 
encourage  Stales  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  April  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  D.  Rieke,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 


Enforcement  Room  300.  Minlon- 
Capehart  Federal  Building.  575  N. 
Pennsylvania  Street.  Indianapolis, 
Indiana  46204.  Telephone:  (317)  289- 
2600. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Information  regarding  the  general 
background  on  the  Indiana  State 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26. 
1982  Federal  Register  (47  FR  32071- 
32108).  Subsequent  actions  concerning 
the  Indiana  program  are  identified  in  30 
CFR  914.15  and  30  CFR  914.16. 

II.  Discussion  of  Proposed  Amendment 

On  December  29. 1986,  the  Indiana 
Department  of  Natural  Resources 
(IDNR)  submitted  to  OSMRE  pursuant  to 
30  CFR  732.17,  a  proposed  State  program 
amendment  for  approval.  The 
amendment  modifies  the  Indiana 
regulations  at  310  lAC  12-8-4  to  require 
that  an  application  for  certification  as  a 
certified  blaster  be  accompanied  by  a 
non-refundable  fee  of  $80,  and  at  310 
lAC  12-8-8  to  require  that  blaster 
certification  renewals  be  accompanied 
by  a  $25  fee.  Other  minor  changes  arc 
made  for  clarification. 

OSMRE  published  a  notice  in  the 
Federal  Register  on  February  10, 1987, 
announcing  receipt  of  the  proposed 
program  amendments  and  procedures 
for  the  public  comment  period  and  for 
requesting  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendments  (52  FR  4156).  The  public 
comment  period  ended  March  12, 1987. 
There  was  no  request  for  a  public 
hearing  and  the  hearing  scheduled  for 
March  9, 1987,  was  not  held. 

III.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.15  and  732.17, 
that  the  program  amendments  submitted 
by  Indiana  on  December  29, 1986,  meet 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII.  Indiana  has  amended  its 
rules  at  310  lAC  12-8-4  to  provide  that 
an  application  for  certification  as  a 
certified  blaster  shall  be  accompanied 
by  a  non-refundable  fee  of  $80.  Indiana 
has  amended  310  lAC  12-8-8  to  provide 
that  a  certified  blaster's  request  for 
renewal  of  certification  shall  be 
accompanied  by  a  non-refundable  fee  of 
$25.  Other  changes  are  made  in  both 
rules,  but  the  changes  are  of  an  editorial 
nature  and  do  not  change  the 
requirements  of  the  rules.  The  Director 
finds  the  addition  of  fee  requirements 
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does  not  lessen  the  effectiveness  of  the 
rules;  therefore,  the  rules  remain  no  less 
effective  than  the  Federal  rules  at  30 
CFR  850.15(a)  and  (c)  which  concern 
certification  and  recertification  of 
blasters. 

IV.  Public  Comment 

No  comments  were  received  in 
response  to  the  Director's  request  for 
comments. 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  Indiana 
regulatory  amendment  as  submitted  on 
December  29. 1986,  under  the  provisions 
of  30  CFR  732.17.  The  Federal  rules  at  30 
CFR  Part  914  are  being  amended  to 
implement  this  decision. 

V'l.  Procedural  Matters 

7.  Compliance  with  the  National 
Environmental  Policy  Act 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB.  The  Department  of  the  Interior 
has  determined  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

2.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  914 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 


Dated:  March  27, 1987. 
James  W.  Workman. 
Deputy  director.  Operations  and  Technical 

Serviced 

PART  91 4— INDIANA 

30  CFR  Part  914  is  amended  as 
follows! 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  end  Reclamation  Act  of  1977  (30 
U.S.C.  1201  e/se<7.). 

2.  30  CFR  914.15  is  amended  by  adding 
a  new  paragraph  (q)  as  follows: 

§914.15    Approval  of  regulatory  program 
amendments. 

***** 

(q)  Ainendments  to  the  Indiana 
regulations  at  310  lAC  12-8-^  and  12-8- 
8  concerning  blaster  certification 
application  and  renewal,  submitted  by 
the  Indiana  Department  of  Natural 
Resources  to  OSMRE  on  December  29, 
1986,  ate  approved  effective  April  1. 
1987. 


[FR  Doa  87-7142  Filed  a-31-«7;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFH  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  THOMAS  S. 
GATES  (CG-51)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  comply  fully  with 
72  COLREGS  without  interfering  with  its 
special  function  as  a  naval  cruiser.  The 
intended  effect  of  this  rule  is  to  warn 


mariners  in  waters  where  72  COLREGS  i 
apply. 

EFFECTIVE  DATE:  March  18, 1987.  I 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  Turner,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.    i 
1605,  the  Department  of  the  Navy       1 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  THOMAS  S.  GATES  {CG-51)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS. 
Annex  I,  section  3(a),  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights,     j 
without  interfering  with  its  special     ' 
function  as  a  Navy  ship.  The  Secretary 
of  the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

Ust  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

PART  706^1  AMENDED] 

Accordir^gly,  32  CFR  Part  706  is  | 
amended  aB  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read:  . 

Authority:  33  U.S.C.  1605.  ' 


2.  Table  Five  of  §  706.2  is  amended 
adding  the  {following  vessel: 


by 
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X 

Dated:  March  IB,  1967. 
Approved: 
lohn  Lehman. 

Secretary  of  the  Navy. 

|FR  Doc.  87-7086  Filed  3-31-87;  8:45  am] 

BILUNG  CODE  3<10-AE 


POSTAL  SERVICE 

39  CFR  Part  10 

Express  Mail;  International  Service  to 
Indonesia 

agency:  Postal  Service. 

ACTION:  Final  action  on  Express  Mail 
International  Service  to  Indonesia. 

summary:  Pursuant  to  an  agreement 
with  the  postal  administration  of 
Indonesia,  the  Postal  Service  intends  to 
begin  Express  Mail  International  Service 
with  Indonesia  at  postage  rates 
indicated  in  the  tables  below.  Service  is 
scheduled  to  begin  on  May  1, 1987. 

EFFECnvE  date:  May  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  W.  Periinn,  (202)  268-2673. 
SUPPLEMENTARY  INFORMATION:  By  a 

notice  published  in  the  Federal  Register 
on  February  25. 1987  [52  FR  5551).  the 
Postal  Service  announced  that  it  was 
proposing  to  begin  Express  Mail 
International  Service  to  Indonesia. 
Comments  were  invited  on  published 
rate  tables,  which  are  proposed 
amendments  to  the  International  Mail 
Manual  (incorporated  by  reference  in 
the  Code  of  Federal  Regulations,  39  CFR 
10.1  j,  and  which  are  to  become  effective 
on  the  date  service  begins.  No 
comments  were  received.  Accordingly, 
the  Postal  Service  states  that  it  intends 
to  begin  Express  Mail  International 
Service  with  Indonesia  on  May  1, 1987 
at  the  rates  indicated  in  the  table  below. 

Lists  of  Subjects  in  39  CFR  Part  10 

Postal  Service,  Foreign  relations. 

PART  10— [AMENDED] 

The  authority  citation  for  Part  10 
coniinues  to  read  as  follows: 


Authority:  5  U.S.C  S52{a].  39  U.S.C.  401. 
404,  407,  408. 

Indonesia— Express  Mail 
International  Service 


Custom  designed 

service  '  *  up  to  and 

including — 

On  demand  service  * 
KiQ  to  and  including— 

Pounds 

Rate 

Pounds          Rate 

1 .'. 

$31.00 

36.90 

42.80 

48.70 

54.60 

60.50 

66.40 

72.30 

78.20 

84.10 

90.00 

95.90 

101.80 

107.70 

113.60 

119.50 

125.40 

131.30 

137.20 

143.10 

149.00 

154.90 

1 

$23  00 

2 

2 

28  90 

3 

3.~ 

4 

34  80 

4 

40  70 

5 

5 

46  60 

6 

6 

52  50 

7 „    _ 

7 

58  40 

8 

9 _ _. 

10 

64  30 

9 

70  20 

10 

76  10 

11 _    .„ 

11 

8200 

12 

12 

13 „.. 

14  

87  90 

13...._ 

14 

93.80 
99  70 

15 

15 

105  60 

16 

16     . 

111  50 

17 

17 

117  40 

18 

18 

123  30 

19 

19  

129  20 

20 

20       

135  10 

21 

21 

141  00 

22 

22 

146  90 

'  Rates  in  ttiis  table  are  applicable  to  eacti 
piece  of  International  Custom  Designed  Ex- 
press Mail  shipped  under  a  Service  Agree- 
ment providing  for  tender  by  the  customer  at  a 
designated  Post  Office. 

»  Pickup  is  available  under  a  Service  Agree- 
ment for  an  added  charge  of  $5.60  for  each 
pickup  stop,  regardless  of  tfie  nuiTit)er  of 
pieces  picked  up.  Domestic  and  international 
Express  Mail  picked  up  together  under  the 
same  Service  Agreement  incurs  only  one 
pickup  charge. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automatically. 
Fred  Eggleston. 

Assistant  Genera/  Counsel.  Legislative 
Division. 

|FR  Doc.  87-7062  Filed  3-31-87;  8:45  am] 

BILLIMG  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  5F3271/R862;  FRL-3176-51 
Pesticide  Tolerance  for  Permettirin 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  insecticide  permethrin  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  cherries.  This  regulation  to 
establish  a  maximum  permissible  level 
for  the  combined  residues  of  permethrin 
was  requested  pursuant  to  petitions  by 
FMC  Corp. 

effective  date:  Effective  on  April  1. 
1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
5F3271/R862).  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  George  LaRocca.  Product 
Manager  (PM)  15.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  204,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  703- 
557-2400. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  August  21. 1985  (50  FR 
33840).  which  announced  that  FMC 
Corp..  Agricultural  Chemical  Group, 
2000  Maricet  Street.  Philadelphia.  PA 
19103.  had  submitted  pesticide  petition 
5F3271  proposing  to  establish  tolerances 
in  or  on  the  raw  agricultural 
commodities  cherries  and  plums, 
respectively,  for  the  combined  residues 
of  the  insecticide  permethrin  ((3- 
phenoxyphenyl)methyl-3-(2.2- 
dichloroethenyl)-2.2- 
dimethylcyciopropanecarboxylate]  and 
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its  metabolites  [±]-cis.  trans-3-(2,2- 
dichloroelhenyl)-2,2- 
dimethylcyclopropanecarboxylic  acid 
(DCVA)  and  3-phenoxyphenyl  methanol 
(3-PBA).  On  May  21. 1988,  the  company 
withdrew  the  request  for  a  tolerance  on 
plums. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

The  data  submitted  and  other  relevant 
material  have  been  evaluated  and 
discussed  in  detail  in  a  final  rule 
document  on  permethrin  published  in 
the  Federal  Register  of  October  13, 1982 
(47  FR  45008). 

Granting  this  tolerance  will  increase 
the  theoretical  maximum  residue 
contribution  from  0.028854  to  0.028904 
milligrams/kg  per  day.  This  increase  is 
slight,  and  thus  the  discussion  of  the 
toxicological  concerns  applies  without 
revision  to  the  newly  listed  commodity. 
The  percentages  of  the  acceptable  daily 
intake  used  will  increase  from  57.71  to 
57.81. 

The  metabolism  of  permethrin  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas-liquid 
chromatography  with  an  electron 
capture  defector  or  a  mass  spectrometer 
detector,  is  available  for  enforcement 
purposes.  No  actions  are  pending 
against  continued  registration  of 
permethrin,  nor  are  any  other 
considerations  involved  in  establishing 
the  tolerances. 

The  tolerance  established  by 
amending  40  CFR  180.378  will  be 
adequate  to  cover  residues  in  cherries. 
There  are  no  feed  items  associated  with 
cherries,  and  label  restrictions  preclude 
the  grazing  of  livestock  in  treated 
orchards  or  the  feeding  of  cover  crops 
from  treated  orchards  to  livestock. 
There  is  no  reasonable  expectation  of 
secondary  residues  in  meat,  milk, 
poultry,  and  eggs  as  a  result  of  this  use. 
The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  It  is  concluded  that  the  tolerance 
will  protect  the  public  health,  and  it  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601  through 


612),  tht  Administrator  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establi^ing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec.  40«(d)(2),  68  Stat.  512  (21  U.S.C. 

346a(d)(2)]} 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated  March  16, 1987. 
Douglas  D.  Campt, 
Directot,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.378(b)  is  amended  by 
adding  and  alphabetically  inserting  the 
following  commodity,  to  read  as  follows: 

§  180.378    Permethrin;  tolerances  for 
residues. 

*        *        •        «        * 

(b)  -  *  * 


Commodities 

Parts 

per 

million 

•               •               • 

Cherrios                   

• 

• 
3.0 

«        ft        • 

• 

• 

t 

(FR  Doc.  87-6716  Filed  3-31-87;  8:45 

BILLING  CODE  6S60-SO-M 

am] 

40  CFR  Part  180 

[PP  4F3108/R856A;  FRL  3178-7] 

Pesticide  Tolerances  for  Fenarimol 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

summary:  This  rule  confirms  the 
effective  date  for  tolerances  for  the 
fungicide  fenarimol  in  or  on  certain  raw 


agricultural  commodities  published  in 
the  Federal  Register  of  October  30, 1986. 
EFFECTIVE  DATE:  Effective  on  December 
1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Lois  Rossi,  Product  Manager 
(PM)  21,  Registration  Division  (TS- 
767C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (703- 
557-1900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule  in  40  CFR  180.421, 
published  in  the  Federal  Register  of 
October  30, 1986  (51  FR  39660),  which 
established  tolerances  for  the  fungicide 
fenarimol  [alpha(2-chlorophenyl)-alpha- 
(4-chloro-phenyl)-5-pyrimidinemethanol)  { 
in  or  on  certain  raw  agricultural 
commodities. 

In  that  document,  the  Agency  stated 
that  because  the  proposed  tolerance  for 
milk  at  .003  part  per  million  petitioned 
by  Elanco  Products  Co.,  740  South 
Alabama  St.,  Indianapolis,  IN  46285  was 
inadvertently  omitted  in  the  proposed 
rulemaking  published  in  the  Federal 
Register  of  August  8, 1984  (49  FR  31756), 
the  Agency  deferred  the  effective  date 
of  the  regulation  to  December  1, 1986  to 
give  interested  parties  the  opportunity  to 
comment  or  file  objection  to  the 
regulation. 

There  were  no  comments  or 
objections  filed  in  response  to  the 
regulation  and  accordingly  the  final  rule 
is  effective  as  of  December  1, 1986. 

Usl  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated;  March  23, 1987. 
Edwin  F.  Tiasworth, 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc.  87-7125  Filed  3-31-87;  8:45  amj 

BILLING  CODE  6S60-S0-M 

40  CFR  Part  180 

IPP5E3244/R874;  FRL  3178-6]  ' 

Pesticide  Tolerance  for 
Oxytetracycline 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
currently  established  tolerance 
regulation  for  residues  of  the 
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oxytetacycline  calcium  complex  and 
oxytetracycline  hydrochloride  in  or  on 
pears.  This  amendment  removes  the  0.1 
part  per  million  (ppm)  tolerance  for 
residues  of  oxytetracycline  complex  in 
or  on  pears  resulting  from  application  of 
the  pesticide  up  to  60  days  before 
harvest  and  retains  a  0.35  ppm  tolerance 
for  residues  of  oxytetracycline  in  or  on 
pears.  This  regulation  was  requested  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

EFFECTIVE  DATE:  Effective  on  April  1. 
1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
5E3244/R874J,  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm  3708.  401  M  St., 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Hoyt  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington  DC  20460. 
Office  location  and  telephone  number: 
Rm.  718,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (703- 
557-2310). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  January  29, 1987  (52 
FR  2955),  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
submitted  pesticide  petition  5E3244  to 
EPA  on  behalf  of  Dr.  Robert  Kupelian, 
National  Director,  IR-4  Project  and  the 
Agricultural  Experiment  Stations  of 
California  and  Washington  which 
proposed  that  the  established  tolerance 
for  residues  of  the  pesticide 
oxytetracycline  calcium  complex  in  or 
on  the  raw  agricultural  commodity  pears 
be  amended  by  deleting  reference  to  the 
minimum  number  of  days  the  pesticide 
may  be  applied  prior  to  harvest.  The 
tolerance  is  currently  established  in  40 
CFR  180.337  at  a  level  of  0.1  ppm  in  or 
on  the  raw  agricultural  commodity  pears 
from  spray  applications  of  the  pesticide 
up  to  60  days  before  harvest.  40  CFR 
180.337  also  lists  a  tolerance  for  residues 
of  oxytetracycline  on  pears  at  0.35  ppm 
resulting  from  application  of 
oxytetracycline  hydrochloride  as  a  tree 
infusion  after  harvest  and  prior  to 
formation  of  new  blooms.  The  petitioner 
proposed  that  the  preharvest  interval 
(i.e.,  "up  to  60  days  prior  to  harvest")  be 
deleted  from  the  tolerance  expression 
and  instead  be  regulated  as  part  of  the 
pesticide  product  labeling.  The  Agency 
concludes  that  it  is  not  necessary  to 


include  the  method  of  application  and 
the  time  at  which  treatment  may  occur 
in  the  tolerance  rule  for  oxytetracycline 
since  these  limitations  are  regulated  as 
part  of  the  labeling  for  the  pesticide 
product.  Additionally,  the  Agency 
concludes  that  the  tolerance  should  be 
expressed  as  residues  of  oxytetracychne 
rather  than  oxytetracycline 
hydrochloride  and  the  oxytetracycline 
complex  as  currently  expressed.  The 
modification  which  revises  the  manner 
in  which  residues  are  expressed 
obviates  the  need  for  two  separate 
tolerances  for  pears.  Consequently,  only 
the  higher  tolerance  level  of  0.35  ppm 
will  be  retained.  The  existing  tolerance 
for  peaches  is  expressed  as  residues  of 
oxytetracycline,  thus,  such  a  revision 
would  make  40  CFR  180.337  more 
consistent. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  and  other  relevant 
information  have  been  evaluated  and 
discussed  in  the  proposed  rulemaking. 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  regulation  will  protect  the  public 
health.  Therefore  the  regulation  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 


Pesticides  and  pesis,  neporting  ana 
recordkeeping  requirements. 

Dated:  March  23. 1987. 
Edwin  F.  Tinsworth, 
Acting  Director.  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authorit>':  21  U.S.C.  346a. 

2.  Section  180.337  is  revised  to  read  as 
follows: 

§  180.337    Oxytetracycline;  tolerances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  pesticide  oxytetracycline 
in  or  on  the  following  raw  agricultural 
commodities: 


ConwTKXtties 


Peaches... 
Pears 


Parts  per 
mllion 


01 
0.35 
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40  CFR  Part  799 

IOPTS-47002G;  FRL-3 178-81 

Chlorinated  Benzenes;  Final  Test  Rule; 
Modification 

AGENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  In  accordance  with  40  CFR 
790.55.  EPA  is  modifying  the  test  rule 
reporting  requirements  for  submission  of 
study  plans  for  the  reproductive  effects 
testing  of  1.2-  and  1.4-dichlorobenzene 
and  the  reporting  requirements  for 
submission  of  the  final  test  data  for  the 
developmental  toxicity  testing  of  1.2.4.5- 
tetrachlorobenzene  promulgated  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA). 
effective  date:  Effective  on  April  1. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St., 
SW..  Washington.  DC  20460.  (202)  554- 
1404. 

SUPPLEMENTARY  INFORMATION:  EPA 
promulgated  a  final  test  rule  in  the 
Federal  Register  of  July  8. 1986  (51  FR 
24657)  requiring  health  effects  testing  of 
certain  chlorinated  benzenes.  EPA  is 
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modifying  the  reporting  requirements  for 
the  dichlorobenzenes  (DCBs)  test  rule  at 
40  CFR  799.1052  and  for  the  1,2,4,5- 
tetrachlorobenzene  (1,2,4,5-TCB)  test 
rule  at  40  CFR  799.1054. 

I.  Dichlorobenzenes 

On  November  7, 1986,  the 
Chiorobenzene  Producers  Association 
(CPA)  and  the  Chemical  Manufarturere 
Association  Chlorobetraenes  Program 
Panel  (CMA-CPP)  petitioned  EPA  under 
section  21  of  TSCA  to  reconsider  and 
withdraw  the  July  8. 1986  test  rule  for 
reproductive  effects  testing  of  1,2-  and 
1,4-dichiorobenzene  (Ref.  1).  The 
Agency  denied  the  CPA  and  CMA-CPP 
petition.  The  basis  for  the  Agency's 
decision  was  published  in  the  Federal 
Register  of  February  13, 1987  (52  FR 
4622). 

The  petitioners  also  requested  an 
extension  of  the  reporting  deadline  for 
submission  of  test  data  (Ref.  1).  The 
petitioners  suggested  that  the  Agency 
delay  the  deadline  date  for  submission 
of  final  reports  until  a  date  29  months 
after  a  decision  was  reached  on  the 
petition,  thereby  preserving  the  original 
period  between  the  effective  date  erf  the 
rule  and  the  deadline  for  final  reports. 
The  Agency  believes  that  there  is 
sufficient  time  to  conduct  the 
reproductive  studies  on  the  DCBs  and  to 
submit  the  final  reports  by  the  existing 
reporting  deadline  of  January  21, 1989. 
Therefore,  in  the  notice  denying  the 
petition,  EPA  also  denied  the 
petitioners'  request  for  an  extension  of 
the  reporting  deadline  for  submission  of 
test  data  for  the  reproductive  effects 
studies  on  the  DCBs.  However,  the 
Agency  decided  to  waive  the 
requirement  that  the  study  plans  be 
submitted  no  later  than  45  days  before 
the  start  of  the  studies  in  order  to  allow 
the  test  sponsors  to  begin  the  studies 
immediately.  Instead,  the  study  plans 
would  be  submitted  no  later  than  the 
start  of  the  studies. 

Because  the  modification  to  the 
reporting  requirements  for  submission  of 
the  study  plans  for  the  reproductive 
effects  studies  for  the  DCBs  clearly  does 
not  pose  any  substantive  issues,  the 
Agency  in  accordance  with  the 
procedures  in  40  CFR  790.55  approved 
this  modiHcation  without  public 
comment  so  as  not  to  delay  the  conduct 
of  the  testing.  In  accordance  with  the 
procedures  in  40  CFR  790.55,  EPA  is 
publishing  the  modification  to  the 
reporting  requirements  for  submission  of 
the  study  plans  for  the  reproductive 
effects  studies  for  the  DCBs  in  the 
Federal  Register  through  this  document. 


11. 1^,43-Tetrachlorobeiizene 

On  August  IS,  1986, «  k)tter  on  behalf 
of  Standard  Chlorine  Chemical  Co.,  Inc. 
was  submitted  to  EPA  requesting 
reconsjderwtion  of  the  )uly  «,  1986  test 
rule  for  developmental  toxicity  and 
reproductive  effects  testing  of  1,2,4,5- 
TCB  (Ref.  2).  On  January  7,  »gB7,  EPA 
responded  by  letter  that  the  Agency  had 
decided  not  to  reopen  the  relemaking  for 
1,2,4,5-TCB  (Rel.  3). 

Standard  Chlorine  also  requested  an 
extension  of  the  reporting  deadlines  for 
submission  of  the  final  test  data  from 
the  date  of  EPA's  decision  on  its 
reconsideration  request  (Ref.  4J.  Because 
of  the  time  necessary  to  respond  to  their 
letter,  the  Agency  stated  in  its  January 
1987  letter  that  EPA  had  decided  to 
extend  the  reporting  deadline  for 
submission  of  the  final  report  for  the 
developmental  toxicity  study  for  1,2,4,5- 
TCB  by  4  months  (i.e.,  to  December  21, 
1987)  to  allow  sufficient  time  for  conduct 
of  this  study  and  submission  of  the  final 
report.  EPA  believes  that  there  is 
sufficient  time  for  the  conduct  of  the 
reproductive  effects  study  for  1,2,4,5- 
TCB  and  submission  of  the  final  report 
by  the  existing  deadline  of  January  21. 
1989,  and  therefore  decided  not  to 
extend  the  reporting  deadline  for  this 
study. 

The  Agency  determined  that  obtaining 
comment  on  the  modification  to  the 
reporting  requirement  for  submission  of 
the  final  test  data  for  the  developmental 
toxicity  study  for  1.2,4,5-TCB  would  be 
impracticable  and  would  further  delay 
the  start  of  testing.  Therefore,  the 
Agency  approved  this  modification 
without  public  comment.  In  accordance 
with  die  procedures  in  40  CFR  790.55, 
EPA  is  publishing  in  this  Federal 
Register  notice  the  modification  to  the 
reporting  requirements  for  submission  of 
the  final  test  data  from  the 
developmental  toxicity  study  on  1,2,4,5- 
TCB. 

IH.  Pablic  Record 

A.  Supporting  Documentation 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  number 
OPTS-47002G1.  The  record  includes  the 
information  considered  by  the  Agency  in 
developing  this  decision. 

B.  References 

(1)  Chlorobenzpne  Producers  Association 
and  the  Chemical  Manufacturers  Association 
Chior^benzenes  Program  Panel.  Petition  for 
reconsideration  and  partial  withdrawal  of 
final  test  rule  for  1,2-  and  1,4- 
dichlUrobenzene.  (November  7, 1986). 

(2)  ^aul.  Hastings.  Janofsky  and  Walker. 
Letter  from  Charles  A.  Patrizia  to  Edwin 
TinsWorth,  U.S.  EPA.  (August  18. 1986). 


(3)  U.S.  Environmental  Protection  Agency. 
Letter  from  Charfes  L  Elkins  to  Charles  A. 
Patrizia  of  Paul.  Hastings,  janofsky  and 
Walker.  (January  7. 1987). 

(4)  Paul  Hastings.  Janofsky  and  Walker. 
Letter  from  R.  Bruce  Qicksoa  k>  Charles 
Elkins,  U.S.  EPA.  ^October  U,  1986) 

The  record  is  available  for  inspection 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  exoept  legal  holidays,  in  Rm.  G- 
004,  NE  Mall,  401  M  St.,  SW.,  i 

Washington,  DC  20460. 

List  of  Subjects  in  40  CFR  Part  799 

Testing,  Environmental  protection. 
Hazardous  substances,  Chemicals 
Recordkeeping  and  reporting 
requirements. 

Dated:  March  24, 1987. 

John  A.  Moore. 

Assistant  Administrator  far  Pesticides  and 
Toxic  Substences. 

PART  799^[  AUENOED] 

Therefore,  40  CTO  Part  799  is 
amended  as  follows: 

1,  The  aftthority  citation  for  Part  799 
continues  to  read  as  follows:  | 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  In  §  799.1052  by  adding  new       I 
paragraph  ;(d)(l)(ii)(C),  to  read  as 
follows: 


§  799.1052    Dichlorotjenzenes. 


(d) 


(1)  *  * 
(ii)  •  * 

(C)  Study  plans  shall  be  submitted  to 
the  Agency  no  later  than  the  initiation  of 
each  of  the  tests. 

***** 

3.  In  §  799.1054  by  revising  paragraph 
(c)(2)(ii)(A),  to  read  as  follows: 

§  799. 1 054    1 ,2,4,5-Tetrachloroben2ei>e. 

*  * 

(c)  ' 

(2)  • 
(ii)  ' 
(A)  The  developmental  toxicity  testing 

shall  be  completed  and  the  final  results 
submitted' to  the  Agency  within  16 


months  of 
rule 


the  effective  date  of  the  test 


[FR  Doc.  87-7127  Filed  3-31-87;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  201-32 

IFIRMR  Amendment  3 J 

GSA  Board  of  Contract  Appeals  ADP 
Protests 

agency:  Information  Resources 
Management  Service,  GSA. 
action:  Final  rule. 


summary:  This  regulation  prescribes 
policies  and  procedures  for  all  Federal 
agencies  involved  with  GSA  Board  of 
Contract  Appeals  (GSBCA)  automatic 
data  processing  (ADP)  protests 
authorized  under  Pub.  L.  9&-369  as 
amended  by  Pub.  L.  99-500  (40  U.S.C. 
759(f).  as  amended).  The  regulation 
addresses  responsibilities  of  all  Federal 
agencies  in  GSBCA  ADP  protest  cases. 
The  intent  is  to  provide  policies  and 
procedures  applicable  to  all  Federal 
agencies  involved  with  GSBCA  ADP 
protests. 

EFFECTIVE  DATE:  June  1, 1987,  but  may 
be  observed  earlier. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Loy.  Regulations  Branch 
(KMPR),  Information  Resources 
Management  Service,  telephone  (202) 
566-0194  or  FTS,  566-0194. 

SUPPLEMENTARY  INFORMATION:  (1) 

Section  2713  of  the  Competition  in 
Contracting  Act  of  1984  (Pub.  L.  98-369), 
as  amended  by  Pub.  L.  99-500  (40  U.S.C. 
759(f).  as  amended),  provided  that 
protests  involving  certain  procurements 
for  ADP  resources  may  be  filed  by 
interested  parties  with  the  GSBCA.  The 
GSBCA  issued  its  "Rules  of  Procedure" 
which  govern  proceedings  for  ADP 
protest  cases  in  48  CFR  Part  6101. 

(2)  General  procurement  and 
contracting  implementation  provisions 
covering  all  protests  against  Executive 
agencies  were  published  in  the  Federal 
Acquisition  Regulation  (FAR)  at  48  CFR 
Part  33. 

(3)  A  new  Subpart  201-32.4.  GSA 
Board  of  Contract  Appeals  ADP 
Protests,  is  added  to  the  FIRMR.  The 
FIRMR  contains  the  special  procurement 
and  contracting  provisions  governing  all 
procurements  by  Federal  agencies  for 
ADP  resources  that  are  subject  to 
GSBCA  protest  resolution.  It  is  therefore 
appropriate  that  the  FIRMR  also  contain 
the  provisions  applicable  to  all  Federal 
agencies  regarding  GSBCA  protests 
involving  these  procurements.  The 
special  provisions  of  the  new  FIRMR 
subpart  are  necessary  notwithstanding 
the  general  provisions  regarding  GSBCA 
protests  in  FAR  33.105  which  are 


applicable  only  to  Executive  agencies 
(see  §  201-32.400). 

(4)  A  notice  of  proposed  rulemaking 
for  this  Amendment  was  published  in 
the  Federal  Register  (50  FR  43258, 
October  24, 1985)  indicating  the 
availability  of  the  issuance  for  review 
and  comments  by  interested  parties.  No 
comments  were  received. 

(5)  Explanation  of  the  provisions 
being  added  by  this  issuance  follows: 

a.  The  table  of  contents  of  Part  201-32 
is  amended  by  adding  entries  for 
Subpart  201-32.4  and  §§201-32.400 
through  201-32.404. 

b.  Section  201-32.400  sets  forth  the 
scope  of  the  new  subpart, 
notwithstanding  the  provisions  in  FAR 
33.105  which  are  applicable  only  to 
Executive  agencies. 

c.  Section  201-32.401  references  the 
GSBCA  authorization. 

d.  Section  201-32.402,  with  five 
subsections,  incorporates  the  GSBCA 
"Rules  of  Procedure"  by  reference  and 
provides  brief  outlines  regarding  the 
parties,  conference,  suspension  hearing, 
merits  hearing,  and  decision. 

e.  Section  201-32.403,  with  eight 
subsections,  addresses  agency 
responsibilities  regarding  protest  notice, 
conference  participation,  suspension 
decision,  protest  file,  protest  answer, 
merits  hearing  participation,  merits 
decision,  and  costs  award. 

f.  Section  201-32.404  outlines  the 
GSBCA  rule  regarding  GSA 
participation  in  the  protest  procedure. 

(6)  The  General  Services 
Administration  has  determined  that  this 
rule  is  not  a  major  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17, 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for  and  consequences  of  the  rule. 
The  rule  is  written  to  ensure  maximum 
benefits  to  Federal  agencies.  This  is  a 
Governmentwide  management 
regulation  that  will  have  little  or  no  cost 
effect  on  society.  Therefore,  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

List  of  Subjects  in  41  CFR  Part  201-32 

Information  resources  activities. 
Government  procurement.  Hearing  and 
appeal  procedures.  Computer 
technology.  Competition.  Chapter  201  of 
Title  41  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  201-32— CONTRACTING  FOR 
ADP  RESOURCES 

1.  The  table  of  contents  of  Part  201-32 
is  amended  by  adding  entries  for 


Subpart  201-32.4  and  §§201-32.400 
through  201-32.404;  and  the  authority 
citation  for  the  part  is  revised  to  read  as 
follows: 

Subpart  201-32.4    GSA  Board  of  Contract 
Appeals  ADP  Protests 

201-32.400    Scope  of  subpart. 
201-32.401     GSBCA  authorization. 
201-32.402    GSBCA  rules. 
201-32.402-1     Parties. 
201-32.402-2    Conference. 
201-32.402-3    Suspension  hearing. 
201-32.402-4    Merits  hearing. 
201-32.402-5    Decision. 
201-32.403    Agency  responsibilities. 
201-32.403-1     Protest  notice. 
201-32.403-2    Conference  participation. 
201-32.403-3    Suspension  decision. 
201-32.403-4    Protest  file. 
201-32.403-5    Protest  answer. 
201-32.403-6    Merits  hearing  participation. 
201-32.403-7    Merits  decision. 
201-32.403-8    Costs  award. 
201-32.404    GSA  participation. 

Authority:  Sec.  205(c).  63  Stat.  390:  40 
U.S.C.  486(c)  and  Sec.  101(f),  99  Stat.  XXX:  40 
U.S.C.  751(0. 

2.  Part  201-32  is  amended  by  adding 
Subpart  201-32.4  to  read  as  follows: 

Subpart  201-32.4— GSA  Board  of 
Contract  Appeals  ADP  Protests 

§  201-32.400    Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  applicable  to  all  Federal 
agencies  involved  with  ADP  protests 
filed  by  interested  parties  with  the  GSA 
Board  of  Contract  Appeals  (GSBCA), 
notwithstanding  the  general  provisions 
in  FAR  33.105  which  are  applicable  only 
to  Executive  agencies. 

Note:  Other  general  procurement  and 
contracting  rules  in  the  FAR  pertaining  to 
protests  apply  (including  use  of  the  provision 
at  FAR  52.233-2  and  the  clause  at  FAR 
52.233-3). 

§  201-32.401    GSBCA  authorization. 

Under  Pub.  L.  98-369,  as  amended  (40 
U.S.C.  759(f)  as  amended),  the  GSBCA  is 
authorized  to  hear  and  decide  protests 
by  interested  parties  involving  any 
procurements  for  ADP  resources  by 
Federal  agencies  subject  to  section  111 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  759),  including 
procurements  subject  to  GSA 
delegations  of  procurement  authority 
(see  also  §  201-1.102  and  Subpart  201- 
23.1). 

§201-32.402    GSBCA  rules. 

The  GSBCA  "Rules  of  Procedure," 
applicable  to  all  parties  concerned  with 
a  GSBCA  protest  case,  appear  in  48  CFR 
Part  6101.  The  GSBCA  rules  are 
incorporated  herein  by  reference. 
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§  20 1- Ji:.«u^-  1     rarttes. 

(a)  Within  specified  time  limits,  an 
interested  party  may  file  a  protest  with 
the  GSBCA  before  or  after  award  of  a 
contract  for  ADP  reseurces.  The  GSBCA 
is  authorized  (40  U.S.C  759(0(1))  to 
review  any  decision  by  a  Federal 
agency  contracting  officer  that  is  alleged 
to  violate  a  statute  or  regulation  (see 
GSBCA  Rules  3,  5.  7.  and  6—48  CFR 
6101.3.  6101.5,  6101.7,  and  6101.8). 

(b)  On  the  same  day  a  protest  is  filed 
with  the  GSBCA,  the  protester  must 
serve  a  copy  of  the  protest  on  the 
contracting  officer  whose  decision  or 
action  is  being  protested. 

(c)  Other  potential  parties  may  also 
participate  in  the  protest  case  by  filing 
for  intervention  with  the  GSBCA  within 
specified  time  limits. 

(d)  The  GSBCA  may  dismiss  a  protest 
that  it  determines  is  frivolous,  untimely 
filed,  or  fails  to  state  a  valid  basis  for 
protest. 

§  201-32.402-2    Conference. 

The  GSBCA  will  ordinarily  hold  a 
conference  of  the  parlies  within  6 
working  days  after  the  protest  is  filed 
(see  GSBCA  Rules  10  and  15-^8  CFR 
6101.10  and  6101.15). 

§  201-32.402-3    Suspension  hearing. 

An  interested  party  may  request  the 
GSBCA,  within  specified  time  limits,  to 
hold  a  hearing  on  suspension  of 
procurement  authority  pending  a 
decision  on  the  merits  of  a  protest.  The 
suspension  hearing  will  be  held  within 
10  calendar  days  after  the  protest  is 
filed  (see  GSBCA  Rules  19  and  21—48 
CFR  6101.19  and  6101.21). 

§  201-32.402-4    Mertts  heartng. 

Within  specified  time  limits,  a  party 
may  request  the  GSK2A  to  hold  a 
hearing  on  the  merits  of  a  protest.  The 
merits  hearing  will  be  held  within  25 
working  days  after  the  protest  is  filed 
(see  GSBCA  Rules  9. 19  and  21 — 48  CFR 
6101.9,  6101.19.  and  6101.21). 

§  201-32.402-5    O«cision. 

(a)  The  GSBCA  decision  on  the  merits 
of  a  protest  will  be  issued  within  45 
working  days  after  the  protest  is  filed. 
However,  the  GSBCA  Chairman  may 
determine  that  circumstances  require  a 
longer  period  (see  GSBCA  Rules  29 — 48 
CFR  6101.29). 

(b)  The  GSBCA  is  auAorized  (40 
U.S.C.  759(n(5)(B))  to  decide  that  a 
protested  Federal  agency  action  violates 
a  statute,  regulation,  or  the  conditions  of 
a  GSA  delegation  of  procurement 
authority. 

(c)  The  GSBCA  is  also  authorized  (40 
U.S.C.  759(0(5))  to  award  protest  costs, 
including  reasonable  attorney  fees  and 


bid  ani  proposal  prepS'Tation  costs,  to 
an  appropriate  interested  party  (see 
GSBCA  Rules  35  and  38—48  CFR  6161.35 
and  61in.96). 

(d)  A  GSBCA  decision  may  be 
appealed  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  (see 
GSBCA  Rule  37—48  CFR  6101.37). 

§  201-32.403    Agency  responeibiUtics. 

(a)  The  GSBCA  Rules  of  Procedures 
provide  the  specific  responsibilities  of  a 
Federal  agency  involved  with  a  GSBCA 
protest  case.  A  single  copy  is  available 
upon  request  to  the  GSBCA,  telephone 
(202)  566-0116  or  FTS,  566-0116.  The 
GSBCA  rules  require  expeditious  agency 
responses  to  an  ADP  protest  case. 

(b)  When  a  Federal  agency  files  a 
document  with  the  GSBCA,  it  imist 
serve  •  copy  on  every  other  party  within 
1  working  day  after  the  document  is 
filed.  Documents  filed  Jn  camera  need 
not  be  served  on  other  parties  (see 
GSBCA  Rules  3  and  12—48  CFR  6101.3 
and  6101.12). 

§  20 1  -32.403- 1    Protest  notice. 

(a)  Within  1  working  day  after  receipt 
of  a  copy  of  the  protest,  the  Federal 
agency  contracting  officer  shall  give  oral 
or  written  notice  of  the  protest  to  other 
potential  parties  in  the  case  (see  GSBCA 
Rule  5—48  CFR  6101.5). 

(b)  Within  1  working  day  after  receipt 
of  a  copy  of  the  protest,  the  contracting 
office?  shall  also  give  oral  written  notice 
of  theiprotest  to  the  General  Services 
Administration.  Attention:  Director. 
Authorizations  and  Management 
Reviews  Division  (KMA),  18th  and  F 
Streets,  NW.  Washington.  DC  20405. 
telephone  (202)  566-1126  or  FTS,  566- 
1126.  (The  GSBCA  rules  also  provide 
that  this  notice  may  alternatively  be 
given  to  the  GSA  official  delegating 
procurement  authority  to  the  agency.) 

(c)  Within  5  working  days  after 
receipt  of  the  protest,  the  contracting 
officer  shall  give  the  GSBCA  written 
notification  as  to  whether  the  required 
protect  notice  was  provided.  A  list  of  all 
parties  notified  shall  be  included. 

§  201 -•32.403-2    Conference  participation. 

The  Federal  procuring  agency  is 
responsible  for  participating  in  any 
conference  of  the  parties  that  the 
GSBCA  will  ordinarily  hold  within  6 
working  days  after  the  protest  is  filed 
(see  GSBCA  Rules  10  and  15—48  CFR 
610110  and  6101.15). 

§  201*32.403-3    Suspension  decision. 
(a)  Upon  request  of  an  interested 
party,  the  GSBCA  is  authorized  (40 
U.S.C.  759(n(2)(b))  to  suspend 
procurement  authority  unless  the 
Federal  procuring  agency  establishes  (at 


the  suspension  hearing  held  within  10 
calendar  days  after  the  protest  is  filed) 
that:  (See  GSBCA  Rules  19  and  21—48 
CFR  6101.19  and  6101.21.) 

(1)  Absent  GSBCA  action,  contract 
award  (if  already  made)  is  likely  to 
occur  withio  10  calendar  days;  and 

(2)  Urgent  and  compelling 
circumstances  which  significantly  affect 
interests  of  the  United  States  will  not 
permit  wailing  for  the  GSBCA  decision. 

(b)  The  GSBCA  su^)ension  decision 
may  be  oral,  to  be  reduced  to  writing  as 
soon  as  practicable. 

\c]  Upon  a  GSBCA  decision  to 
suspend  procurement  authority  pending 
a  decision  on  the  merits  of  a  protest,  the 
Federal  procuring  agency  is  responsible 
for  taking  any  necessary  actions  to  fully 
comply  wifli  the  GSBCA's  suspension 
decision  including,  as  appropriate: 

(1)  Withholding  contract  award;  or 

(2)  Suspending  contract  performance. 
(Under  40  U.S.C.  759(f)(3)(B), 
procurement  authority  shall  be 
suspended  for  any  ADP  resources  under 
a  contract  which  are  not  previously 
delivered  and  accepted  before  the 
GSBCA  suspension  decision.) 

§  201-32.400-4.  Protest  fiie. 

(a)  The  Federal  agency  contracting 
officer  is  responsible  for  submitting  a 
protest  file  to  the  GSBCA  within  10 
working  days  after  the  protest  is  filed. 
The  protest  file  exhibits  shall  consist  of 
all  documents  (and  other  tangible 
things)  relevant  to  the  protest  and  the 
contracting  officer's  decision  which  has 
been  protested.  The  GSBCA  may 
postpone  or  dispense  with  the  ! 
submission  of  any  or  all  protest  file 
exhibits  (see  GSBCA  Rules  4  and  12—48 
CFR  6101.4  and  6101.12). 

(b)  The  protest  file  exhibits  shall 
include:  f 

(1)  The  contracting  officer's  decision, 
if  any.  from  which  the  protest  is  taken; 

(2)  The  contract,  if  any.  including 
modifications,  specifications,  plans, 
drawings; 

(3)  All  correspondence  between  or 
among  the  parties  that  is  relevant  to  the 
protest,  if  any; 

(4)  Affidavits  or  statements  of  any 
witnesses  on  the  matter  under  protest, 
and  transcripts  of  any  testimony  taken 
before  the  filing  of  the  protest; 

(5)  All  documents  and  other  tangible 
things  whoch  the  contracting  officer 
relied  in  making  the  decision  or  in 
taking  the  action  protested,  including  a 
copy  of  the  agency  procurement  request, 
the  GSA  iedegation  of  procurement 
authority  (if  any)  and  any 
correspondence  relating  thereto; 

(6)  The  abstract  of  bids,  if  any; 


(7)  A  copy  of  the  solicitation, 
protester's  offer  (submit  in  camera  as 
necessary),  and  a  copy  of  any  bid 
relevant  to  the  protest  if  bid  opening  has 
occurred  and  no  contract  has  been 
awarded; 

(8)  In  a  protest  of  a  negotiated 
procurement  when  no  award  has  been 
made,  a  copy  of  any  offer  being 
considered  for  award  and  which  is 
relevant  to  the  protest  (ordinarily,  these 
documents  will  be  submitted  in  camera); 

(9)  Any  existing  additional  evidence 
or  information  deemed  necessary  to 
determine  the  merits  of  the  protest;  and 

(10)  A  list  identifying  the  specific 
documents  filed  with  the  GSBCA  giving 
sufficient  details  necessary  for  their 
recognition.  (However,  the  list  must  not 
reveal  the  number  and  identity  of  the 
offerors  whose  proposals  are  filed  in 
camera  and  should  include  an 
identifying  statement,  e.g.,  "Proposal(8) 
being  considered  for  award.") 

(c)  The  contracting  officer  is 
responsible  for  serving  a  copy  of  the 
protest  file  on  all  other  parties  at  the 
same  time  it  is  filed  with  the  GSBCA.  A 
copy  of  the  protest  file  exhibit  listing 
documents  filed  with  the  GSBCA  shall 
be  included.  However,  copies  oi 
documents  submitted  in  camera  to  the 
GSBCA  or  documents  previously 
furnished  need  not  be  served  on  other 
parties. 

§201-32.403-5    Protest  answer. 

The  Federal  procuring  agency  is  also 
responsible  for  filing  its  agency  protest 
answer  with  the  GSBCA  within  15 
working  days  after  the  protest  is  filed. 
The  protest  answer  shall  contain  the 
agency's  defenses,  findings,  actions,  and 
recommendations  in  the  matter.  At  the 
same  time,  the  Federal  agency  shall 
serve  a  copy  of  the  protest  answer  on  all 
other  parties  (see  GSBCA  Rule  7 — 48 
CFR  6101.7). 

§201-32.403-6    Merits  hMflng 
participatioa 

The  Federal  procuring  agency  is 
responsible  for  participating  in  any 
hearing  on  the  merits  of  a  protest  held 
within  25  working  days  after  the  protest 
is  filed  (see  GSBCA  Rules  9, 19  and  21— 
48  CFR  6101.9,  6101.19,  and  6101.21). 

§201-32.403-7    Merits  decision. 

(a)  The  Federal  procuring  agency  will 
receive  a  copy  of  the  GSBCA  decision 
on  the  merits  of  the  protest.  This 
decision  will  ordinarily  be  issued  within 
45  working  days  after  the  protest  is  filed 
(see  GSBCA  Rule  29 — W  CFR  6101.29). 


(b)  The  Federal  procuring  agency  is 
responsible  for  taking  any  necessary 
actions  to  fully  comply  with  the  GSBCA 
decision  including,  as  appropriate: 

(1)  Amendment  or  cancellation  of  a 
solicitation;  or 

(2)  Modification  or  termination  of  a 
contract.  (Under  40  U.S.C.  759(0|6)(B),  a 
contract  shall  be  presumed  valid  as  to 
all  ADP  resources  delivered  and 
accepted  under  the  contract  before  the 
GSBCA  decision.) 

§201-32.403-8    Costs  award., 

(a)  The  GSBCA  is  authorized  (40 
U.S.C.  759(0(5))  to  award  protest  costs 
to  an  appropriate  interested  party. 
Within  30  calendar  days  after  a  decision 
sustaining  a  protest,  an  interested  party 
may  submit  a  motion  for  payment  to  the 
GSBCA.  The  Federal  procuring  agency 
will  have  20  calendar  days  after  this 
submission  for  a  response  (see  GSBCA 
Rules  35  and  36 — 48  CFR  6101.35  and 
6101.36). 

(b)  The  GSBCA  will  issue  its 
determination  for  the  amount  of  protest 
costs  allowed.  Payment  of  these  GSBCA 
awards  may  be  made  in  accordance 
with  31  U.S.C.  1304. 

§201-32.404    GSA  participaUon. 

(a)  GSA  may  make  a  request  to  the 
GSBCA  to  participate  in  a  protest  case 
against  any  Federal  procuring  agency. 
GSA  is  eligible  to  intervene  on  the 
question  of  whether  a  delegation  of 
procurement  authority  (DPA)  is 
required,  or  whether  the  Federal 
procuring  agency  has  failed  to  meet  any 
condition  of  a  DPA  granted  by  specific 
request  or  by  regulation  (see  GSBCA 
Rule  5—48  CFR  6101.5). 

(b)  When  GSA  procures  ADP 
resources  for  another  Federal  agency, 
the  requiring  agency  may  be  permitted 
by  the  GSBCA  to  participate  in  a  protest 
case  against  that  GSA  procurement 
action. 

(c)  Information  and  asistance 
regarding  the  GSBCA  ADP  protest 
process  covered  by  this  Subpart  201- 
32.4  may  be  obtained  by  contacting 
GSA's  Information  Resources 
Management  Service  (KMA). 
Washington.  DC  20405,  telephone  (202) 
566-1126  or  FTS,  566-1126. 

Dated:  February  24, 1987. 
T.C.  Golden, 

Administrator  of  General  Services. 
[PR  Doc.  87-7110  Filed  3-31-87;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  S6-268;  RM-52651 

Radio  Broadcasting  Services; 
Livingston,  TX 

AGENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  222C2  for  Channel  221A  at 
Livingston.  Texas,  and  modifies  the 
license  of  Station  KETX-FM  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Polk  County  Broadcasting 
Company.  A  site  restriction  4.3 
kilometers  (2.7  miles)  west  of  the 
community  is  required.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  May  11,  1987. 

FOR  FURTHER  MFORMATION  COffTACT: 

Patricia  Rawlings.  (202)  634-6530. 

SUPPt.EMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-268. 
adopted  February  26, 1987,  and  released 
March  26. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  m  47  CFR  Pari  73 
Radio  broadcasting. 

PART  73— { AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.SXl  154.  303. 

§73.202    [Amenitod) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
revising  Channel  "221A  "  to  read 
"222C2"  for  Livingston. 

Mark  N.  Upp. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[PR  Doc.  87-7147  Filed  3-31-87;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  86-108;  RM-5008] 

Television  Broadcasting  Services;  Bad 
Axe,  Ml 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  assigns  UHF 
Television  Channel  41-  to  Bad  Axe, 
Michigan,  in  response  to  a  petition  filed 
by  Bad  Axe  Broadcasting.  There  is  a  site 
restriction  4  miles  northeast  of  the 
community  to  prevent  a  conflict  with 
Station  WUHQ-TV,  Battle  Creek, 
Michigan.  Since  Bad  Axe  is  located 
within  250  miles  of  the  common  U.S.- 
Canadian border,  Canadian  concurrence 
has  been  obtained.  Assignment  of  UHF 
Channel  41-  to  Bad  Axe  could  provide 
the  community  with  its  first  commercial 
television  channel. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE!  May  11,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-108, 
adopted  February  10, 1987,  and  released 
March  26, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— {AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73-606(b)    [Amended] 

2.  In  §  73.606,  the  Table  of 
Assignments,  the  entry  for  Bad  Axe, 
Michigan,  is  revised  to  add  Channel  41-. 
Mark  N.  Lipp. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  87-7148  Filed  3-31-87;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1207  and  1249 

(No.  38904] 

Elimination  of  Accounting  and 
Reporting  Requirements  for  Motor 
Carriers  of  Property 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  Subsequent  to  Notice  of 
Proposed  Rulemaking  (50  FR  7201, 
February  21, 1985)  and  comment,  the 
Commission  has  decided  to  adopt  new 
accounting  and  reporting  regulations  for 
motor  carriers  of  property.  The  Uniform 
System  of  Accounts  (49  CFR  Part  1207) 
will  r«main  in  the  Code  of  Federal 
Regulations  for  reference  purposes  but 
no  longer  will  be  prescribed  as  the  basis 
for  motor  carrier  accounting.  The 
quarterly  report  form  will  be  reduced  to 
a  onetpage  format  with  only  summary 
data  elements.  The  annual  report  form 
will  be  reduced  to  only  ten  pages.  Motor 
carriers  which  are  not  Instruction  27 
carriers  will  not  be  required  to  complete 
the  expense  matrix  schedule.*  Only 
Class  I  motor  carriers  will  be  required  to 
file  tlie  new  report  forms  with  the 
Commission.  Class  I  contract  motor 
carriers  that  derive  100  percent  of  their 
operfrting  revenues  from  contract 
carriage  shall  be  exempt  from  reporting. 
Nonreporting  motor  carriers  shall  notify 
the  Commission  when  annual  operating 
revenues  reach  the  Class  I  level  and 
when  conditions  change  to  subject  them 
to  Commission  reporting. 

The  effect  of  these  changes  is  to 
assure  that  financial  information  used 
reguUrly  and  frequently  by  the 
Commission  are  reported.  This  should 
result  in  significant  cost  savings  and  the 
reduction  of  over  535,000  burden  hours 
annually  in  Commission  reporting. 

DATES:  The  rules  are  effective  for  the 
reporting  year  beginning  January  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Lee.  (202)  275-7510. 
SUPPI^MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 


'  ln»truction  27  motor  carriers  (49  CFR  1207. 
Instruction  27)  are  those  which  derive  75  percent  or 
more  tf  their  revenues  from  intercity  transportation 
of  general  commodities. 


This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial      I 
number  of  small  entities. 

This  revision  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Chapter  35).  Respondents  may 
direct  comments  to  OMB  by  addressing 
them  to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  Interstate  Commerce 
Commission,  Washington,  DC  20503. 

List  of  Subjects  in  49  CFR  Parts  1207  and 
1249  I 

Motor  cirriers,  Uniform  System  of 
Accounts,  Reporting  and  Recordkeeping 
Requirements. 

Authority:  49  U.S.C.  11142  and  11145;  and  5 
U.S.C.  553. 

Decided:  March  13. 1987. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett,  Andre,  and  Simmons.  Chairman 
Gradison  concurred  in  the  decision  and 
commented  with  a  separate  expression.  Vice 
Chairman  Lamboley  and  Commissioner 
Simmons  dissented  with  separate 
expressions. 
Noreta  R.  McGee, 
Secretary. 

Parts  1207  and  1249  of  Title  49  of  the 
Code  of  Federal  Regulations  are     | 
amended  as  follows: 

PART  1207— CLASS  I  AND  CLASS  It 
COMMON  AND  CONTRACT  MOTOR 
CARRIERS  OF  PROPERTY 

1.  In  49  CFR  Part  1207,  the  authority 
citations  following  Definitions;  Class  I 
and  Class  II  Motor  Carrier  Instructions, 
numbers  2,  8, 15, 19,  22,  23,  28,  29.  30,  31. 
35,  and  36;  Class  I  and  Class  II  Motor 
Carrier  Balance  Sheet  Account 
Explanations,  numbers  1170, 1321, 1449. 
1520,  2010,  2021,  2161,  2190,  2311,  2321, 
2331,  233Z  2334,  2420,  2511,  4400,  4690, 
4810,  4830,  4840,  4890.  7990,  8660,  8690, 
8700,  8720,  and  8400/9400  are  removed, 
and  the  authority  citation  for  Part  1207  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10751, 11142  and 
11145;  5  U.$.C.  553.  j 

2.  The  existing  text  of  Part  1207  is 
designated  as  new  §  1207.2  Uniform 
System  of  Accounts  for  common  and 
contract  motor  carriers  of  property. 

3.  New  S  1207.1  Uniform  System  of 
Accounts  for  motor  carriers  of  property 
not  prescribed,  is  added  to  Part  1207  as 
follows: 


I 
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I    §  1207.1    Uniform  System  of  Accounts  for 

common  and  contract  motor  carriers  of 
'    property  not  prescribed. 

The  Uniform  System  of  Accounts  for 
motor  carriers  of  property  found  at 
§  1207.2,  Uniform  System  of  Accounts 
I   for  common  and  contract  motor  carriers 
I    of  property,  shall  not  be  prescribed  for 
regulated  motor  carriers.  The  Uniform 
System  of  Accounts  is  herein  left  in 
place  for  reference  purposes  only  for 
motor  carrier  accounting.  Motor  carriers 
may  follow  generally  accepted 
accounting  principles  for  all  accounting 
matters.  For  the  reporting  requirements 
for  regulated  motor  carriers,  see 
§  §  1249.1  and  1249.2  of  Title  49,  Code  of 
'    Federal  Regulations.  This  provision  is 
i    effective  beginning  January  1, 1987  and 
;    thereafter. 

'    PART  1249— REPORTS  OF  MOTOR 
CARRIERS 

1.  The  authority  citation  for  Part  1249 
is  revised  to  read  as  follows: 

I        Aulborify:49U.S.C.  10311, 10321.11144, 
!     and  11145  and  5  U.S.C.  553. 

2.  Section  1249.1  is  revised  to  read  as 
1    follows: 

§1249.1    Annual  and  quarterty  reports  of 
Cia»s  I  motor  carriers  of  property.  Class  I 
motor  carriers  of  household  goods,  and 
Class  I  dual  authority  carriers. 

(a)  All  Class  I  motor  carriers  of 

;    property  shall  complete  and  file  Motor 
Carrier  Quarterly  Report  Form  QFR 
(Form  QFR)  and  Annual  Report  Form  M 
(Form  M)  as  required.  This  shall  apply 

j    to  Class  I  motor  carriers  of  property, 
including  household  goods  and  dual 

j    authority  carriers.  Class  I  contract  motor 

!    carriers  of  property  that  derive  100 
percent  of  operating  revenues  from 

'    contract  carriage  shall  be  exempt  from 
filing  Form  M.  Class  U  and  Class  HI 
motor  carriers  of  property  are  not 
required  to  file  Form  M  or  Form  QFR. 

(b)  Motor  Carrier  Annual  Report  Form 
M  shall  be  used  to  file  annual  selected 
motor  carrier  data.  Motor  Carrier 

;    Quarteriy  Report  Form  QFR  shall  be 
used  to  file  quarterly  summary  data.  The 

I    quarterly  accounting  period  shall  end  on 
March  31.  June  30,  September  30.  and 
December  31.  The  quarterly  report  shall 
be  filed  within  30  days  after  the  end  of 
the  reporting  quarter.  The  annual  report 

I     shall  be  filed  on  or  before  March  31  of 
the  year  following  the  year  to  which  it 

I     relates.  The  annual  accounting  period 
shall  be  based  either  (1)  on  the  31st  day 
of  December  in  each  year,  or  (2)  an 
accounting  year  of  thirteen  4-week 


periods  ending  at  the  close  of  the  last 
seven  days  of  each  calendar  year.  A 
carrier  electing  to  adopt  an  accounting 
year  of  thirteen  4-week  periods  shall  file 
with  the  Commission  a  statement 
showing  the  day  on  which  its  accounting 
year  will  close.  A  subsequent  change  in 
the  accounting  period  may  not  be  made 
except  by  authority  of  the  Commission. 

(c)  Form  M  and  Form  QFR  shall  be 
filed  in  duplicate  to  The  Bureau  of 
Accounts,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

3.  Section  1249.2  is  revised  to  read  as 
follows: 

§  1249.2    Ciassificatlon  of  carriers— motor 
carriers  of  property,  household  goods 
carriers,  and  dual  property  carriers. 

(a)  Common  and  contract  motor 
carriers  of  property  subject  to  the 
Interstate  Commerce  Act  are  grouped 
into  the  following  three  classes: 

C/asa  I.  Carriers  having  annual  carrier 
operating  revenues  (including  interstate  and 
intrastate)  of  $5  million  or  more  after  applying 
the  revenue  deflator  formula  shown  in  Note 
A. 

Class  II.  Carriers  having  aruiual  carrier 
operating  revenues  (including  interstate  and 
intrastate)  of  $1  million  birf  not  more  than  $5 
million  after  applying  the  revenue  deflator 
formula  in  Note  A. 

Class  III.  Carriers  having  annual  carrier 
operating  revenues  (including  interstate  and 
intrastate)  of  less  than  $1  million  after 
applying  the  revenue  deflator  formula  in  Note 
A. 

(b)(1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual 
carrier  operating  revenues  after 
applying  the  revenue  deflator  formula  in 
Note  A.  Upward  and  downward 
reclassification  will  be  effected  as  of 
January  1  of  the  year  immediately 
following  the  third  consecutive  year  of 
revenue  qualification. 

(2)  Any  carrier  which  begins  new 
operations  by  obtaining  operating 
authority  not  previously  held  or  extends 
its  existing  authority  by  obtaining 
additional  operating  rights  shall  be 
classified  in  accordance  with  a 
reasonable  estimate  of  its  annual  carrier 
operating  revenues  after  applying  the 
revenue  deflator  formula  shown  in  Note 
A. 

(3)  When  a  business  combination 
occurs  such  as  a  merger,  reorganization, 
or  consolidation,  the  surviving  carrier 
shall  be  reclassified  effective  as  of 
January  1  of  the  next  calendar  year  on 
the  basis  of  the  combined  revenues  for 
the  year  when  the  combination  occurred 


after  applying  the  revenue  deflator 
formula  shown  in  Note  A. 

(4)  Carriers  shall  notify  the 
Commission  of  any  change  in 
classification  or  when  their  annual 
operating  revenues  exceeds  the  Class  I 
limit  by  nvriling  to  the  Bureau  of 
Accounts,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  In 
extraordinary  extenuating 
circumstances,  where  the  classification 
regulations  will  unduly  burden  the 
carrier,  such  as  partial  services,  the 
carrier  may  request  the  Commission  for 
a  waiver  from  these  regulations.  This 
request  shall  be  in  writing  specifying  the 
conditions  justifying  the  waiver.  The 
Commission  shall  notify  carriers  of  any 
change  in  classification. 

(c)  For  classification  purposes,  the 
Commission  shall  publish  in  the  Federal 
Register  annually  an  index  number 
which  shall  be  used  for  adjusting  gross 
annual  operating  revenues.  The  index 
number  (deflator)  is  based  on  the 
Producer  Price  Index  of  Finished  Goods 
and  is  used  to  eliminate  the  effects  of 
inflation  from  the  classification  process. 
See  Note  A  that  follows: 

Note  A — Each  carrier's  operating  revenues 
will  be  deflated  annually  using  the  Producers 
Price  Index  (PPI)  of  Finished  Goods  before 
comparing  them  with  the  dollar  revenue 
limits  prescribed  in  paragraph  (a).  The  PPi  is 
published  monthly  by  the  Bureau  of  Labor 
Statistics.  The  foumula  to  be  applied  is  as 
follows: 


Current 

Year's 

annual 

operating 

revenues 


1980 

average 

PPI 

Current 

year's 

average 

PPI 


Adjusted 

annual 

operating 

revenues. 


§  1249.3    (Remowd  and  Reserved] 

4.  Section  1249.3  is  removed  and 
reserved  for  future  use. 

5.  Section  1249.5,  Records,  is  added  to 
read  as  follows: 

§  1249.5    Records. 

Books,  records  and  carrier  operating 
documents  shall  be  retained  as 
prescribed  in  49  CFR  Part  1220, 
Preservation  of  Records. 

§  1249.12    (Removed! 

6.  Section  1249.12  is  removed. 

|FR  Doc.  87-7094  Filed  3-31-87;  8:45  am| 
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This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give   interested   persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  200 

Regulation  To  Implement  the 
Provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986;  Fees 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Doard  proposes  to  amend  its  regulations 
on  FOIA  fees  because  the  Freedom  of 
Information  Reform  Act  of  1986  requires 
that  agencies  publish  final  rules  of  fees, 
subject  to  public  notice  and  comment, 
by  April  25, 1987. 

DATE:  Comments  must  be  submitted  on 

or  before  April  13, 1987. 

ADDRESS:  Send  written  comments  to 

Beatrice  Ezerski,  Secretary  to  the  Boiird. 

Railroad  Retirement  Board,  844  Rush 

Street,  Chicago,  Illinois.  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 

LeRoy  Blommaert,  Privacy  Act/FOIA 
Officer,  Railroad  Retirement  Board.  844 
Rush  Street.  Chicago.  Illinois,  60611, 
(312)  751^548  (FTS  387-4548). 
SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Reform.  Act  of 
1986  requires  agencies  to  amend  their 
regulations  on  FOIA  fees  in  accordance 
with  OMB  guidelines  on  uniform  FOIA 
fees  issued  pursuant  to  this  Act.  This 
proposed  rule  provides  for  compliance 
by  the  Railroad  Retirement  Board  with 
this  Act. 

The  Railroad  Retirement  Board  has 
determined  that  this  is  not  a  major  rule 
for  purposes  of  Executive  Order  12291. 
Therefore,  no  Regulatory  Impact 
Analysis  is  required.  In  addition,  this 
part  does  not  impose  any  requirement 
for  the  collection  of  information  within 
the  meaning  of  the  Paperwork  Reduction 
Act  of  1980.  Because  the  Freedom  of 
Information  Reform  Act  of  1986  requires 
that  agencies  publish  final  rules  of  fees, 
subject  to  public  notice  and  comment, 
by  April  25, 1987,  the  Board  is  claiming 
an  exemption  to  the  OMB  prior  review 
provisons  of  Executive  Order  12291.  The 


Board  has  determined  that  allowing  a  10 
day  OMB  review  period  before 
publication  in  the  Federal  Register 
would  jeopardize  the  agency's  ability  to 
meet  the  April  25, 1987,  statutory 
deadline. 

List  of  Subjects  in  20  CFR  Part  200 

Railroad  retirement,  Railroad 
unemployment  insurance.  Freedom  of 
Information. 

PART  200— {AMENDED] 

Title  20  CFR  Part  200  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Autllority:  445  U.S.C.  231  f  and  45  U.S.C. 
302,  unless  otherwise  noted. 

2.  The  authority  citation  for  §  200.4 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

3.  Section  200.4(g]  is  revised  to  read  as 
follow«s: 

§  200.4    Protection  of  privacy  of  records 
maintained  on  individuals. 

***** 

(g)  The  RRB  may  charge  the  person  or 
persons  making  a  request  for  records 
under  paragraph  (f)  of  this  section  a  fee 
in  an  amount  not  to  exceed  the  costs 
actuafly  incurred  in  complying  with  the 
reque$t  and  not  to  exceed  the  cost  of 
proceising  a  check  for  payment. 
Depending  on  the  category  into  which 
the  request  falls,  a  fee  may  be  assessed 
for  the  cost  of  searching  for  documents, 
reviewing  documents  to  determine 
whether  any  portion  of  any  located 
documents  is  permitted  to  be  withheld, 
duplicating  documents,  and  the  cost  of 
postage  if  the  documents  are  mailed  to 
the  requester. 

(1)  fee  Schedule.  To  the  extent  that 
the  following  are  chargeable,  they  are 
chargeable  according  to  the  following 
schec^le: 

(i)  The  charge  for  making  a  manual 
search  for  records  shall  be  S8.00  per 
hour; 

(ii)  trhe  charge  for  reviewing 
documents  to  determine  whether  any 
portiqn  of  any  located  document  is 
permitted  to  be  withheld  shall  be  $21.00 
per  hour; 

(IIIJ  The  charge  for  making 
photocopies  of  any  size  document  shall 
be  $.10  per  copy  per  page. 

(ivJThe  charge  for  computer 
generated  listings  or  labels  shall  include 


the  direct  cost  to  the  RRB  of  analysis 
and  programming,  where  required,  plus 
the  cost  of  computer  operations  to 
produce  the  listings  or  labels.  The 
maximum  computer  search  charge  shall 
be  $268.00  per  hour  ($4.50  per  minute).  . 
Search  time  shall  not  include  the  time 
expended  in  analysis  or  programming 
where  these  operations  are  required. 

(2)  Categories  of  requesters.  For  the 
purpose  of  assessing  fees,  requesters 
shall  be  classified  into  one  of  the 
following  four  groups: 

(i)  Commercial  use  requesters. 
Commercial  use  requesters  are 
requesters  who  seek  information  for  a 
use  or  purpose  that  is  related  to 
commerce,  trade,  or  profit  as  these 
phrases  are  commonly  known  or  have 
been  interpreted  by  the  courts  in  the 
context  of  the  Freedom  of  Information 
Act.  For  such  requesters,  the  RRB  will 
fully  charge  for  the  cost  of  searching, 
reviewing  and  copying  and  shall  not 
consider  a  requester  for  waiver  or 
reduction  of  fees  based  upon  an 
assertion  that  disclosure  would  be  in  thei 
public  interest;  however,  the  RRB  will 
not  charge  a  fee  if  the  total  cost  for 
searching,  reviewing,  and  copying  is  less 
than  $10.00. 

(ii)  Edudational  and  Non-Commercial 
Scientific  Institution  Requesters. 
Educational  requesters  are  accredited 
institutions  of  higher  learning  engaged  in 
scholarly  research.  Non-commercial 
scientific  institutions  are  independent 
non-proft  institutions  whose  purpose  is   ' 
to  conduct  scientific  research.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  show  that  the  request  is 
being  made  under  the  auspices  of  a 
qualifying  institution  and  that  the 
records  are  not  sought  for  a  commercial 
us8,  but  are  sought  in  furtherance  of 
scholarly  (if  the  request  is  from  an 
educational  institution)  or  scientific  (if 
the  request  is  from  a  non-commercial 
scientific  institution)  research.  For    ! 
requesters  in  this  category,  the  RRB 
shall  charge  for  the  cost  of  reproduction 
alone,  excluding  the  first  100  pages,  for 
which  no  charge  will  be  made.  If  after 
excluding  the  cost  of  the  first  100  pages 
of  reproduction,  there  remain  costs  to  be 
assessed,  the  RRB  will  not  charge  for 
such  costs  if  such  costs  total  less  than 
$10.00.  If  the  cost  is  $10.00  or  more,  the 
RRB  may  waive  the  charge  or  reduce  it 
if  it  determines  that  disclosure  of  the 
information  is  in  the  public  interest 
because  iti  is  likely  to  contribute 
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significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  To 
be  eligible  for  free  search  time,  these 
requesters  must  reasonably  describe  the 
records  sought. 

(iii)  Requesters  who  are 
Representatives  of  the  News  Media.  The 
term  "representative  of  the  news  media" 
refers  to  any  representative  of 
established  news  media  outlets,  i.e.,  any 
organization  such  as  a  television  or 
radio  station,  or  a  newspaper  or 
magazine  of  general  circulation,  or 
person  working  for  such  organization 
which  regularly  publishes  information 
for  dissemination  to  the  general  public 
whether  electronically  or  in  print.  In  the 
case  of  "freelance"  journalists,  they  may 
be  regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  For 
requesters  in  this  category  the  RRB  shall 
charge  for  the  cost  of  reproduction  alone 
excluding  the  cost  of  the  first  100  pages, 
for  which  no  charge  will  be  made.  If, 
after  excluding  the  cost  of  the  first  100 
pages  of  reproduction,  there  remain 
costs  to  be  assessed,  the  RRB  will  not 
charge  for  such  costs  if  such  costs  total 
less  than  $10.00.  If  the  cost  is  $10.00  or 
more,  the  RRB  may  waive  the  charge  or 
reduce  it  if  it  determines  that  disclosure 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government  and  is 
Bot  primarily  in  the  commercial  interest 
of  the  requester.  To  be  eligible  for  free 
search  time,  these  requesters  must 
reasonably  describe  the  recrod  sought. 

(iv)  All  other  requesters.  For 
requesters  who  do  not  fall  within  the 
purview  of  paragraphs  (g)(2)  (i),  (ii),  or 
(iii)  of  this  section,  the  RRB  will  charge 
the  full  direct  cost  of  searching  for  and 
reproducing  records  that  are  responsive 
to  the  request,  except  that  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  shall  be  provided 
without  charge.  If,  after  excluding  the 
cost  of  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time,  there  remain  costs  to  be 
assessed  for  either  or  both  of  these 
operations,  the  RRB  will  not  charge  for 
such  costs  if  the  total  is  less  than  $10.00. 
If  the  total  cost  is  $10.00  or  more,  the 
RRB  may  waive  the  charge  or  reduce  it 
if  it  determines  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 


government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(3)  Charges  for  unsuccessful  searches. 
Where  search  time  is  chargeable,  the 
RRB  may  assess  charges  for  time  spent 
searching,  even  if  the  RRB  fails  to  locate 
the  records,  or  if  located,  the  records  are 
determined  to  be  exempt  from 
disclosure. 

(4)  Aggregating  requests.  When  the 
RRB  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  into  a 
series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the  RRB 
will  aggregate  any  such  requests  and 
charge  accordingly. 

(5)  Advance  payments. 

(i)  When  the  RRB  estimates  or 
determines  that  the  allowable  charges 
that  a  requester  may  be  required  to  pay 
are  likely  to  exceed  $250.00,  the  RRB 
may  require  the  requester  to  make  an 
advance  payment  of  the  entire  fee 
before  continuing  to  process  the  request. 

(ii)  Where  the  requester  has 
previously  failed  to  pay  a  fee  charged  in 
a  timely  fashion  (i.e.,  within  30  davs  of 
the  date  of  the  billing),  the  RRB  shall 
require  the  requester  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  as  provided  for  in  these 
regulations  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  a  new  request  or  a  pending 
request  from  that  requester. 

(iii)  When  the  Board  acts  under 
paragraphs  {g)(5)  (i)  or  (ii)  of  this 
section,  the  administrative  time  limits 
prescribed  in  subsection  (a)(6)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(a)(6))  (i.e.,  10  working  days  from 
receipt  of  initial  requests  and  20  working 
days  from  receipt  of  appeals  from  initial 
denials,  plus  permissible  extensions  of 
these  time  limits)  will  begin  only  after 
the  Board  has  received  the  fee  payments 
described  in  said  paragraphs  (g)(5)  (i)  or 
(ii)  of  this  section. 

(6)  Charging  interest.  Interest  may  be 
charged  to  any  requester  who  fails  to 
pay  fees  charged  within  30  days  of  the 
date  of  billing.  Interest  will  be  assessed 
on  the  31st  day  following  the  day  on 
which  the  bill  for  fees  was  sent.  Interest 
will  be  at  the  rate  prescribed  in  section 
3717  of  Title  31  of  the  United  States 
Code  Annotated. 

(7)  Collection  of  fees  due.  Whenever  it 
is  appropriate  in  the  judgment  of  the 
Board  in  order  to  encourage  repayment 
of  fees  billed  in  accordance  with  these 
regulations,  the  Board  will  use  the 
procedures  authorized  by  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365). 
including  disclosure  to  consumer 


reporting  agencies  and  use  of  collection 

agencies. 

David  D.  Lucci, 

Legislative  Counsel. 

[PR  Doc.  87-7198  Filed  3-31-87;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  5  and  6 

Implementation  of  Freedom  of 
Information  Reform  Act;  Changes  to 
Freedom  of  Information  Act  and 
Privacy  Act  Fee  Schedules 

AGENCY:  Federal  Emergency 

Management  Agency. 

ACTION:  Proposed  rule  and  request  for 

public  comments. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  proposes 
to  amend  its  Freedom  of  Information 
Act  (FOIA)  regulations  to  incorporate 
the  recent  changes  to  the  FOIA 
regarding  requests  for  agency 
enforcement  records  and  regarding 
establishments  of  fees  to  be  charged  for 
search,  review  and  duplication  of 
records  in  response  to  FOIA  requests. 
These  proposed  rules  follow  the 
guidelines  established  by  the  Office  of 
Management  and  Budget.  In  addition, 
FEMA  proposes  to  amend  its  Privacy 
Act  regulations  regarding  fees  to  ensure 
consistency  with  appropriate  changes 
proposed  to  the  FOIA  fee  regulations. 
DATES:  Comments  are  due  on  or  before 
April  17, 1987,  so  that  FEMA  can  meet 
its  statutory  requirements  to  publish 
revised  FOIA  fee  regulations  in  final 
form  no  later  than  April  25. 1987.  FEMA 
would  normally  provide  a  60-day  public 
comment  period.  However,  the  FEMA 
Director  has  determined  that  a  shorter 
comment  period  is  appropriate  in  light  of 
the  fact  that  FEMA's  regulations  directly 
follow,  almost  verbatim,  the  OMB  final 
guidance.  The  affected  public  received 
notice  through  OMBs  proposed 
guidance  that  agencies  would  be 
required  to  issue  implementing 
regulations  based  on  OMBs  final 
guidance.  OMB  provided  a  30-day  public 
comment  period  to  address  the  specific 
issues  raised  in  their  proposed  guidance 
and  did,  in  fact,  receive  80  comments 
which  were  considered  prior  to 
publication  of  OMB's  final  guidance. 

ADDRESS:  Address  comments  to  the 
Rules  Docket  Clerk,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Room  840,  Washington,  DC  20472. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
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from  8:30  a.m.  to  3:30  p.m.,  Monday 

through  Friday 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Keener,  FOIA/Privacy 
Specialist,  (202)  646-3840. 
SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Reform  Act  of 
1986  (Reform  Act)  requires  the  Office  of 
Management  and  Budget  (OMB)  to 
promulgate  guidelines  containing  a 
uniform  schedule  of  FOIA  fees  that  are 
applicable  to  all  agencies.  On  January 
16, 1987,  OMB  published  a  notice  of 
proposed  guidance  on  the  establishment 
of  fees  under  the  Freedom  of 
Information  Act  (FOIA)  in  the  Federal 
Register,  52  FR  1992.  On  March  27, 1987, 
OMB  published  a  final  publication  of  fee 
schedule  and  guidelines  implementing 
certain  provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  (I>ub.  L. 
99-370).  The  final  guideline  incorporated 
changes  deemed  appropriate  as  a  result 
of  public  comments  received.  The 
purpose  of  this  notice  is  to  issue 
proposed  implementing  regulations  in 
conformance  with  OMB's  final  guidance 
to  fulfill  the  mandate  of  the  Reform  Act 
requiring  that  each  agency's  regulations 
must  be  issued  in  final  form  no  later 
than  April  25, 1987. 

FEMA  has  determined  that  this 
document  is  not  a  major  rule  under  E.O. 
12291  since  it  has  no  significant 
economic  effect  upon  the  economy,  nor 
does  it  affect  prices  of  economic 
competition.  This  document  has  no 
significant  impact  on  the  environment 
and  preparation  of  an  environmental 
impact  statement  is  not  necessary. 

This  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

The  publication  of  this  notice  is  made 
in  accordance  with  the  requirements  of  5 
U.S.C.  553  of  the  Administrative 
Procedure  Act. 

List  of  Subjects  in  44  CFR  Parts  5  and  6 

Freedom  of  Information  Act, 
Production  or  disclosure  of  information, 
Privacy  Act. 

Accordingly,  for  reasons  set  out  in  the 
preamble  it  is  proposed  to  amend  44 
CFR  Chapter  I,  Subchapter  A,  as  set 
forth  below: 

PARTS— {AMENDED  ] 

1.  The  authority  citation  for  Part  5  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552  as  amended  by 
sections  1801-1804  of  the  omnibus  Anti-Drug 
Abuse  Ac  tof  1988  which  contains  the 
Freedom  of  Information  Reform  Act  of  1968 
(Pub,  L.  99-570);  Reorganization  Plan  No.  3  of 
1978;  and  E.0. 12127. 


2.  Section  5.42  is  revised  to  read  as 
follows:  I 

§5.42    Fees  to  b«  charged— categorie*  Of 
requesters. 

(a)  There  are  four  categories  of  FOIA 
requesters:  commercial  use  requesters; 
representatives  of  news  media; 
educational  and  noncommercial 
scientific  institutions;  and  all  other 
requesters.  The  time  limits  for 
processing  requests  shall  only  begin 
upon  receipt  of  a  proper  request  which 
reasonably  identifies  records  being 
sought  and  which  identifies  the  specific 
category  of  the  requester.  The  Freedom 
of  Information  Reform  Act  of  1988 
prescribes  specific  levels  of  fees  for 
each  of  these  categories: 

(1)  Wken  records  are  being  requested 
for  commercial  use,  the  fee  policy  of 
FEMA  is  to  levy  full  allowable  direct 
cost  of  searching  for,  reviewing  for 
release,  and  duplicating  the  records 
sought.  Commercial  users  are  not 
entitled  to  two  hours  of  free  search  time 
nor  100  free  pages  of  reproduction  of 
documents  nor  waiver  or  reduction  of 
fees  based  on  an  assertion  that 
disclosure  would  be  in  the  public 
interest.  The  full  allowable  direct  cost  of 
searchiqg  for  and  reviewing  records  will 
be  charged  even  if  there  is  ultimately  no 
disclosire  of  records.  Commercial  use  is 
defined  as  a  use  that  furthers  the 
commercial,  trade  or  profit  interests  of 
the  requester  or  person  on  whose  behalf 
the  request  is  made.  In  determining 
whether  a  requester  falls  within  the 
commercial  use  category,  FEMA  will 
look  to  the  use  to  which  a  requster  will 
put  the  documents  requested.  Where  a 
requester  does  not  explain  his/her 
purpose,  or  where  his/her  purpose  is 
insufficient,  FEMA  shall  require  the 
requester  to  provide  information 
regarding  the  use  to  be  made  of  the 
information  prior  to  accepting  the 
request  for  processing  and  the  time 
limits  for  processing  and  response  shall 
not  begin  until  such  information  is 
adequately  received.  Requesters  must 
reasonably  describe  the  records  sought. 

(2)  When  records  are  being  requested 
by  representatives  of  the  news  media, 
the  fee  policy  of  FEMA  is  to  levy 
reproduction  charges  only,  excluding 
charges  for  the  first  100  pages. 
Representatives  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 


only  in  those  instances  where  they  can' 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
puchase  or  subscription  by  the  general 
public.  These  examples  are  not  in 
tended  to  be  all-inclusive.  As  traditional 
methods  of  news  delivery  evolve  (e.g. 
electronic  dissemination  of  newspapers 
through  teleoommunications  services), 
such  alternative  media  would  be 
included  In  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the        I 
clearest  proof,  but  FEMA  may  also  look 
to  the  past  publication  record  of  a 
requester  in  making  this  determination. 
To  be  eligible  for  inclusion  in  this 
category,  requesters  must  meet  the 
criteria  specified  in  this  section  and  his 
or  her  request  must  not  be  made  for  a 
commercial  use  basis  as  that  term  is 
defined  under  paragraph  (a)(1)  of  this 
section.  Requesters  must  reasonably 
describe  the  records  sought. 

(3)  When  records  are  being  requested 
by  an  educational  or  noncommercial 
scientific  institution  whose  purpose  is 
scholarly  or  scientific  research,  the  fee 
policy  of  FEMA  is  to  levy  reproduction 
charges  only,  excluding  charges  for  the 
first  100  pages.  Educational  institution 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research.  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  commercial  basis  as 
that  term  is  defined  under  paragraph 
(a)(1)  of  this  section  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  wlich  are  not  intended  to 
promote  any  particular  product  or 
industry.  To  be  eligible  for  inclusion  in 
this  category,  requesters  must  show  that 
the  request  is  being  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a 
noncommercial  scientific  institution) 
research.  Requesters  must  reasonably 
describe  the  records  sought. 

(4)  For  any  other  request  which  does 
not  meet  the  criteria  contained  in 
paragraphs  5.42(a)  (1)  through  (3)  of  this 
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section,  the  fee  policy  of  FEMA  is  to 
levy  full  reasonable  direct  cost  of 
searching  for  and  duplicating  the 
records  sought,  except  that  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  shall  be  furnished 
without  charge.  The  first  two  hours  of 
computer  search  time  is  based  on  the 
hourly  cost  of  operating  the  central 
processing  unit  and  the  operator's 
hourly  salary  plus  16  percent.  When  the 
cost  of  the  computer  search,  including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  the 
request,  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  i.e..  the 
operator,  FEMA  shall  begin  assessing 
charges  for  computer  search.  Requests 
from  individuals  requesting  records 
about  themselves  filed  in  FEMA's 
systems  of  records  shall  continue  to  be 
treated  under  the  provisions  of  the 
Privacy  Act  of  1974  which  permit  fees 
only  for  reproduction.  Requesters  must 
reasonably  describe  the  records  sought. 

(b)  Except  for  requests  that  are  for  a 
commercial  use,  FEMA  may  not  charge 
for  the  first  two  hours  of  search  time  or 
for  the  first  100  pages  of  reproduction. 
However,  a  requester  may  not  file 
multiple  requests  at  the  same  time,  each 
seeking  portions  of  a  document  or 
documents,  solely  in  order  to  avoid 
payment  of  fees.  When  FEMA  believes 
that  a  requester  or,  on  rare  occasions,  a 
group  of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees.  FEMA 
may  aggregate  any  such  requests  and 
charge  accordingly.  For  example,  it 
would  be  reasonable  to  presume  that 
multiple  requests  of  this  type  made 
within  a  30-day  period  had  been  made 
to  avoid  fees.  For  requests  made  over  a 
longer  period,  however,  FEMA  must 
have  a  solid  basis  for  determining  that 
aggregation  is  warranted  in  such  cases. 
Before  aggregating  requests  from  more 
than  one  requester,  FEMA  must  have  a 
concrete  basis  on  which  to  conclude 
that  the  requesters  are  acting  in  concert 
and  are  acting  specifically  to  avoid 
payment  of  fees.  In  no  case  may  FEMA 
aggregate  multiple  requests  on  unrelated 
subjects  from  one  requester. 

(c)  In  accordance  with  the  prohibition 
of  section  (4){A)(iv)  of  the  Freedom  of 
Information  Act,  as  amended,  FEMA 
shall  not  charge  fees  to  any  requester, 
including  commercial  use  requesters,  if 
the  cost  of  collecting  a  fee  would  be 
equal  to  or  greater  than  the  fee  itself. 

fl)  For  commerical  use  requesters,  if 
the  direct  cost  of  searching  for, 
reviewing  for  release,  and  duplicating 
the  records  sought  would  not  exceed 
$30.00,  FEMA  shall  not  charge  the 
requester  any  costs. 
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(2]  For  requests  from  representatives 
of  news  media  or  educational  and 
noncommercial  scientific  institutions, 
excluding  the  first  100  pages  which  are 
provided  at  no  charge,  if  the  duplication 
cost  would  not  exceed  $30.00,  FEMA 
shall  not  charge  the  requester  any  costs. 

(3)  For  all  other  requests  not  falling 
within  the  category  of  commercial  use 
requests,  representatives  of  news  media, 
or  educational  and  noncommercial 
scientific  institutions,  if  the  direct  cost  of 
searching  for  and  duplicating  the 
records  sought,  excluding  the  first  two 
hours  of  search  time  and  first  100  pages 
which  are  free  of  charge,  would  not 
exceed  $30.00.  FEMA  shall  not  charge 
the  requester  any  costs. 

3.  Section  5.43  is  revised  to  read  as 
follows: 

i  5.43  Waiver  or  reduction  of  fees. 

(a)  FEMA  may  waive  all  fees  or  levy  a 
reduced  fee  when  disclosure  of  the 
information  requested  is  deemed  to  be 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Federal  Government 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(b)  A  fee  waiver  request  shall  indicate 
how  the  information  will  be  used,  to 
whom  it  will  be  provided,  whether  the 
requester  intends  to  use  the  information 
for  resale  at  a  fee  above  actual  cost,  any 
personal  or  commercial  benefits  that  the 
requester  reasonably  expects  to  receive 
by  the  disclosure,  provide  justification 
to  support  how  release  would  benefit 
the  general  public,  the  requester's  and/ 
or  intended  user's  identity  and 
qualifications,  expertise  in  the  subject 
area  and  ability  and  intention  to 
disseminate  the  information  to  the 
public. 

4.  Section  5.44  is  revised  to  read  as 
follows: 

§  5.44    Prepayment  of  fees  over  $250. 

(a)  When  FEMA  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.00,  FEMA  may 
require  a  requester  to  make  an  advance 
payment  of  the  entire  fee  before 
continuing  to  process  the  request. 

(b)  When  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  billing),  FEMA  may  require  the 
requester  to  pay  the  full  amount  owned 
plus  any  applicable  interest  as  provided 
in  §  5.46(d),  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  a  new  request  or  a  pending 
request  from  that  requester. 


(c)  When  FEMA  acts  under  paragraph 
(a)  or  (b)  of  this  section,  the 
administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  the  FOIA  (i.e.,  10 
working  days  from  the  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  initial  denial, 
plus  permissible  extensions  of  these 
time  limits)  will  begin  only  after  FEMA 
has  received  fee  payments  under 
paragraph  (a)  or  (b)  of  this  section. 

5.  Section  5.46  is  revised  to  read  as 
follows: 

§  5.46    Fee  schedule. 

(a)  Manual  Searches  for  Records. 
FEMA  will  charge  at  the  salary  rafe(s), 
(i.e.,  basic  pay  plus  16.1  percent)  of  the 
employee(s)  conducting  the  search. 
FEMA  may  assess  charges  for  time 
spent  searching,  even  if  the  agency  fails 
to  locate  the  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure.  FEMA  may  assess 
charges  for  time  spent  searching,  even  if 
FEMA  fails  to  locate  the  records  or  if 
records  located  are  determined  to  be 
exempt  from  disclosure. 

(b)  Computer  Searches  for  Records. 
FEMA  will  charge  the  actual  direct  cost 
of  providing  the  service.  This  will 
include  the  cost  of  operating  the  central 
processing  unit  (CPU)  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary 
apportionable  to  the  search.  FEMA  may 
assess  charges  for  time  spent  searching, 
even  if  FEMA  fails  to  locate  the  records 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure. 

(c)  Duplication  Costs.  (1)  For  copies  of 
documents  reproduced  on  a  standard 
office  copying  machine  in  sizes  up  to  SVa 
x  14  inches,  the  charge  will  be  $.15  per 
page. 

(2)  The  fee  for  reproducing  copies  of 
records  over  8*-^  x  14  inches  or  whose 
physical  characteristics  do  not  permit 
reproduction  by  routine  electrostatic 
copying  shall  be  the  direct  cost  of 
reproducing  the  records  through 
Government  or  commercial  sources.  If 
FEMA  estimates  that  the  allowable 
duplication  charges  are  likely  to  exceed 
$25,  it  shall  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his/ 
her  willingness  to  pay  fees  as  those 
anticipated.  Such  a  notice  shall  offer  a 
requester  the  opportunity  to  confer  with 
agency  personnel  with  the  objective  of 
reformulating  the  request  to  meet  his/ 
her  needs  at  a  lower  cost. 

(3)  For  copies  prepared  by  computer, 
such  as  tapes  or  printouts,  FEMA  shall 
charge  the  actual  cost,  including 
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operator  time,  of  production  of  the  tape 
or  printout.  If  FEMA  estimates  that  the 
allowable  duplication  charges  are  likely 
to  exceed  $25,  it  shall  notify  the 
requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  his/her  willingness  to  pay 
fees  as  high  as  those  anticipated.  Such  a 
notice  shall  offer  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  objective  of 
reformulating  the  request  to  meet  his/ 
her  needs  at  a  lower  cost. 

(4)  For  other  methods  of  reproduction 
or  duplication.  FEMA  shall  charge  the 
actual  direct  costs  of  producing  the 
document(s).  If  FEMA  estimates  that  the 
allowable  duplication  charges  are  likely 
to  exceed  $25,  it  shall  notify  the 
requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  his/her  willingness  to  pay 
fees  as  high  as  those  anticipated.  Such  a 
notice  shall  offer  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  objective  of 
reformulating  the  request  to  meet  his/ 
her  needs  at  a  lower  cost. 

(d)  Interest  may  be  charge  to  those 
requesters  who  fail  to  pay  fees  charged. 
FEMA  may  begin  assessing  interest 
charges  on  the  amount  billed  starting  on 
the  31st  day  following  the  day  on  which 
the  billing  was  sent.  Interest  will  be  at 
the  rate  prescribed  in  section  3717  of 
Title  31  U.S.C.  and  will  accrue  from  the 
date  of  the  billing. 

(e)  FEMA  shall  use  the  most  efficient 
and  least  costly  methods  to  comply  with 
requests  for  documents  made  under  the 
FOIA.  FEMA  may  choose  to  contract 
with  private  sector  services  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOIA  requests  when  that  is 
the  most  efficient  and  least  costly 
method.  When  documents  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs,  such  as,  but  not 
limited  to,  the  Government  Printing 
Office  or  the  National  Technical 
Information  Service,  FEMA  will  inform 
requesters  of  the  steps  necessary  to 
obtain  records  from  those  sources. 

6.  Section  5.71  is  amended  by  revising 
paragraph  (g)  and  adding  a  new 
paragraph  (j)  to  read  as  follows: 

§  5.71    Categories  of  records  exempt  from 
disclosure  under  5  U.S.C.  552. 

***** 

(g)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 


law  enforcement  records  or  information: 

(1)  Cculd  reasonably  be  expected  to 
interfetlB  with  enforcement  proceedings; 

(2)  Would  deprive  a  person  of  a  right 
to  a  fait  trial  or  an  impartial 
adjudioation; 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(4)  Cculd  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investifation.  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(6)  Cbuld  reasonably  be  e:;pected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

«        *        *        *        • 

(j)  Whenever  a  request  is  made  which 
involves  access  to  records  described  in 
paragraph  (g)(1)  of  this  section  and  the 
invest^ation  or  proceeding  involves  a 
possible  violation  of  criminal  law;  and 
there  it  reason  to  believe  that  the 
subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and  disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
FEMA  may.  during  only  such  time  as 
that  circumstance  continues,  treat  the 
recordb  as  not  subject  to  the 
requirements  of  5  U.S.C.  552  and  this 
subpart. 

PART 6— [AMENDED] 

1.  The  authority  citation  for  Part  6 
continues  to  read  as  follows:  Authority: 
5  U.S.C.  552a;  Reorganizatiorvflan  No.  3 
of  1978:  and  E.0. 12127. 

§6.82    [Amended] 

2.  In  §  6.82.  remove  "^ 
"300"  in  place  therec 

3.  Section  6.83  isyrevised  to  read  as 
follows: 

§  6.63    Prepayment  of  fees  over  S250. 
(a)  When  FEMA  estimates  or 


determines  (hat  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.00,  FEMA  may 
require  a  requester  to  make  an  advance 
payment  of  the  entire  fee  before 
continuing  to  process  the  request. 

(b)  when  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  billing),  FEMA  may  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
in  §  6.85(d).  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  a  new  request  or  a  pending 
request  from  that  requester. 

(c)  When  FEMA  acts  under  §  5.44(a)     | 
or  (b).  the  administrative  time  limits 
prescribed  in  subsection  (a)(6)  of  the 
FOIA  (i.e..  10  working  days  from  the 
receipt  of  initial  requests  and  20  working 
days  from  receipt  of  appeals  from  initial 
denial,  plus  permissible  extensions  of 
these  time  limits)  will  begin  only  after 
FEMA  has  received  fee  payments 
described  under  {  5.44(a)  or  (b). 

4.  Section  6.85  is  revised  to  read  as 
follows: 


§  6.85    Reproduction  fees. 

(a)  Duplication  Costs.  (1)  For  copies  of 
documents  reproduced  on  a  standard 
office  copying  machine  in  sizes  up  to  S'A 
x  14  inches,  the  charge  will  be  $.15  per 
page. 

(2)  The  fee  for  reproducing  copies  of 
records  over  8V2  x  14  inches  or  whose 
physical  characteristics  do  not  permit 
reproduction  by  routine  electrostatic 
copying  shall  be  the  direct  cost  of 
reproducing  the  records  through 
Government  or  commercial  sources.  If 
FEMA  estimates  that  the  allowable 
dupUcation  charges  are  likely  to  exceed 
$25.  it  shall  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his/ 
her  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  shall 
offer  a  requester  the  opportunity  to 
confer  with  agency  personnel  with  the 
objective  of  reformulating  the  request  to 
meet  his/her  needs  at  a  lower  cost. 

(3)  For  other  methods  of  reproduction 
or  duplication,  FEMA  shall  charge  the 
actual  direct  costs  of  producing  the 
document(B).  If  FEMA  estimates  that  the 
allowable  duplication  charges  are  likely 
to  exceed  $25.  it  shall  notify  the 
requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advanc^  his/her  willingness  to  pay 
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fees  as  high  as  those  anticipated.  Such  a 
notice  shall  offer  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  objective  of 
reformulating  the  request  to  meet  his/ 
her  needs  at  a  lower  cost. 

(b)  Interest  may  be  charge  to  those 
requesters  who  fail  to  pay  fees  charged. 
FEMA  may  begin  assessing  interest 
charges  on  the  amount  billed  starting  on 
the  31st  day  following  the  day  on  which 
the  billing  was  sent.  Interest  will  be  at 
the  rate  prescribed  in  section  3717  of 
Title  31  U.S.C.A. 

Dated:  March  27. 1967. 
Julius  W.  Becton.  Jr., 
Director. 
(FR  Doc  87-7224  Filed  3-31-87;  8;45  am) 

BILUNG  COOC  C71»-03-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

lPRDoclretNo.87-5] 

Private  Operational-Fixed  Microwave 
Radio  Servic*;  Multiple  Address 
Systems 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  Rule;  extension  of 
comment/reply  comment  period. 

SUMMARY:  The  Commission  has  received 
a  motion  from  Motorola.  Inc.  seeking  an 
extension  of  time  to  comment  on  the 
Notice  of  Proposed  Rulemaking,  Docket 
No.  87-5,  52  FR  4161  (February  10, 1987). 


concerning  Multiple  Address  Systems, 
By  this  action  the  Commission  has 
granted  the  motion. 

EFFECTIVE  DATE:  Comments  are  now  due 
on  April  7, 1987,  and  reply  comments  on 
April  22,  1987. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Molly  Nichols  or  Herb  Zeiler.  Private 
Radio  Bureau,  Land  Mobile  and 
Microwave  Division,  Rules  Branch.  (202) 
634-2443. 

Federal  Communications  Commission. 
Rkfaard ).  Stiibaii. 
Acting  Chief,  Private  Radio  Bureau. 
[FR  Doc.  87-7163  Filed  3-31-87;  8;45  am) 
BILUNG  COOC  vr\r-o\-m 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeahng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

March  27. 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  {44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  E^lb.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


New 

•  Food  and  Nutrition  Service. 

Food  Stamp  Program:  Striker  Provisions. 

Monthly. 

State  or  local  governments;  636 

responses;  93.516  hours;  not 

applicable  under  3504(h) 
Margaret  Werts  Batko  (703)  756-3471. 

Exteniion 

•  NBtional  Agricultural  Statistics 
Service. 

June  and  December  Enumerative 

Surveys — 
Annuilly. 
Farms;  155,340  responses;  53,937  hours; 

not  applicable  under  3504(h) 
Larry  Gambrell  (202)  447-7737. 

Revision 

•  Farmers  Home  Administration. 

7  CFR 1924-C,  Planning  and  Performing 

Site  Development  Work. 
FmHA  1924-20 
On  occasion. 

Individuals  or  households;  State  or 
local  governments;  Businesses  or  other 
for-pnofit;  Non-profit  institutions;  Small 
businesses  or  organizations;  4,300 
responses;  18,012  hours;  not  applicable 
under  3504(h). 
Jack  Holston  (202)  382-9736. 

•  Farmers  Home  Administration. 

7  CFR  1924-B.  Management  Advice  to 

Individual  Borrowers  and  Applicants. 

FmHA  431-1.  -2.  -4;  432-1,  -2.  and 

10— 
On  occasion. 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  281,500 
responses;  2.332,305  hours:  not 
applicable  under  3504(h). 

Jack  Holston  (202)  382-9736. 
Larry  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  87-7090  Filed  3-31-87;  8:45  am] 

BILUNO  CODE  3410-01-M 

Cooperative  State  Research  Service 
Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972.  (Pub.  L.  92-463,  86  Stat.  770-776), 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 


Date.  Time,  &  Place:  May  20, 1987.  8:30 
a.m.-5:00  p.m.,  Rm.  104A  Admin.  Bldg.,  May 
21, 1987,  8:30  a.m.-3:00  p.m.,  Rm.  107A  Admin. 
Bldg..  Department  of  Agriculture. 
Washington,  DC. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below.  j 

Purpose:  To  evaluate  and  recommend  i 

proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  agricultural 
experiment  stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Edward  M.  Wilson, 
Executive  Secretary,  U.  S.  Department  of 
Agriculture,  Cooperative  State  Research 
Service,  Room  223  Justin  Smith  Morrill 
Building.  Washington.  DC  20251-2200 
Telephone:  202/447-4587. 

Done  at  Washington.  DC,  this  23rd  day  of 
March  1987. 
lohn  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 
(FR  Doc.  87-7091  Filed  3-31-87;  8:45  amj 

BILUNG  COOC  3410-22-M 


Federal  Grain  Inspection  Service 

Designation  Renewal  of  the 
Chattanooga  Agency  (TN) 

agency:  Federal  Grain  Inspection 

Service  (Service),  USDA. 

ACTION:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  Chattanooga 
Grain  Inspection  Company,  Inc.,  as  an 
official  agency  responsible  for  providing 
official  services  under  the  U.S.  Grain 
Standards  Act,  as  Amended  (Act). 
EFFECTIVE  DATE:  May  1, 1987. 
address:  James  R.  Conrad,  Chief. 
Review  Branch,  Compliance  Division, 
FGIS,  USDA.  1400  Independence 
Avenue.  SW..  Room  1647  South  Building, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT. 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 


52,  No.  62  /  Wednesday.  April  1.  1987  /  Notices 


10391 


Departmental  Regulation  1512.1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that 
Chattanooga's  designation  terminates 
on  April  30, 1987,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  a  specified  geographic  area  in  the 
November  3. 1986,  Federal  RegMer,  (51 
FR  39881).  Applicati  ins  were  to  be 
postmarked  by  December  3, 1986. 
Chattanooga  was  the  only  applicant  for 
designation  in  its  geographic  area  and 
applied  for  designation  renewal  in  the 
area  currently  assigned  to  that  agency. 

The  Service  announced  the  applicant 
name  in  the  January  2, 1987,  Federal 
Register  (52  FR  118)  and  requested 
comments  on  the  designation  renewal  of 
Chattanooga.  Comments  were  to  be 
postmarked  by  February  16, 1987;  none 
were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(0(1  )(A)  of  the  Act, 
and  in  accordance  with  section 
7(f)(1)(B),  determined  that  Chattanooga 
is  able  to  provide  official  services  in  the 
geographic  area  for  which  the  Service  is 
renewing  its  designation.  Effective  May 
1. 1987,  and  terminating  April  30, 1990, 
Chattanooga  will  provide  official 
inspection  and  Class  X  or  Class  Y 
weighing  services  in  its  entire  specified 
geographic  area,  previously  described  in 
the  November  3  Federal  Register. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  receive  a 
listing  of  an  agency's  specified  service 
points  by  contacting  either  the  Review 
Branch,  Compliance  Division,  at  the 
address  listed  above  or  the  agency  at 
the  following  address:  Chattanooga 
Grain  Inspection  Company,  Inc.,  Judd 
Road,  P.O.  Box  16711,  Chattanooga,  TN 
37416. 

(Pub.  L.  94-582,  90  Stat.  2867,  as  amended  (7 
U.S.CTlelseg]] 

Dated:  March  24, 1987. 
J.T.  Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  87-7105  Filed  3-31-87;  8:45  am) 
BILUNQ  CODE  3410-EN-M 


Request  for  Comments  on  i>estgnation 
Applicants  in  ttie  Geographic  Area 
Currently  Assigned  to  the  State  of 
Georgia  and  Schneider  Agency  (IN) 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

StfMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assigned  to  the  Georgia 
Department  of  Agriculture  (Georgia)  and 
Schneider  Inspection  Service,  Inc. 
(Schneider). 

DATE:  Comments  to  be  postmarked  on  or 
before  May  18, 1987. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr., 
Information  Resources  Staff.  FGIS, 
USDA,  Room  1661  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

Telemail  users  may  respond  to 
[IRSTAFF/FGIS/USDA]  telemail. 

Telex  users  may  respond  as  follows: 

TO:  Lewis  Lebakken,  TLX:7607351, 
ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT 
Lewis  Lebakken,  Jr.,  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATKMl:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  February  3. 1987, 
Federal  Register  (52  FR  3300). 
Applications  were  to  be  postmarked  by 
March  5, 1987.  Georgia  and  Schneider 
were  the  only  applicants  for  designation 
in  their  geographic  area  and  each 
applied  for  designation  renewal  in  the 
area  currently  assigned  to  that  agency. 
Georgia  is  currently  designated  for 
inspection  and  weighing  services; 
however,  there  have  been  no  requests 
for  official  weighing  services  for  the  past 
few  years.  Accordingly,  Georgia  applied 
for  designation  renewal  for  inspection 
services  only.  Based  upon  available 
information,  it  has  been  determined 
there  is  no  need  for  weighing  services 
within  the  State  of  Georgia. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 


coEruner.is  concerning  the  designation 
applicants  and  the  official  services  to  be 
provided  within  the  State  of  Georgia.  All 
comments  must  be  submitted  to  the 
Information  Resources  Staff,  Resources 
Management  Division,  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Pub.  L  94-582.  90  StaL  2867.  as  amended  (7 
U.S.C.71e<s«?.)) 

Dated:  March  24. 1987. 
).T.  Abshier, 

Director.  Compliance  Division. 
[FR  Doc.  87-7106  Filed  3-31-87:  a-45  am) 

BILLING  CODE  3410-EN-M 


Request  for  Designation  Applicants  To 
Provide  Official  Services  in  the 
Geographic  Area  Currently  Assigned 
to  the  State  of  Oregon  and  Soutt>em 
Illinois  Agency  (IL) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  two 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties,  including  the  agencies 
currently  designated,  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  eigencies.  "The  official 
cgencies  are  the  Oregon  Department  of 
Agriculture  and  Southern  Illinois  Grain 
Inspection  Service,  Inc. 

DATE:  Applications  to  be  postmarked  on 
or  before  May  1, 1987. 

ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  1400  Independence 
Avenue,  SW.,  Room  1647  South  Building, 
Washington,  DC  20250.  All  applications 
received  will  be  made  available  for 
public  inspection  at  this  address  du.-ing 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 

8525. 

SUPPLEMENTARY  INFORMATION:  Thin 

action  has  been  reviewed  and 
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determined  not  to  be  a  ru:e  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Oregon  Department  of  Agriculture 
(Oregon),  Agriculture  Building,  635 
Capitol  St.,  NE.,  Salem,  OR  97310-0110, 
and  Southern  Illinois  Grain  Inspection 
Service,  Inc.,  5900  North  Illinois  Street, 
P.O.  Box  3099,  Fairview  Heights,  IL 
62208,  were  each  designated  under  the 
Act  as  an  official  agency  to  provide 
inspection  functions  on  October  1, 1984. 

Each  official  agency's  designation 
terminates  on  September  30, 1987. 
Section  7(g)(1)  of  the  Act  states  that 
official  agencies'  designations  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Oregon,  pursuant  to  section 
7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  as  follows:  The  entire 
State  of  Oregon,  except  export  port 
locations  within  the  State. 

The  geographic  area  presently 
assigned  to  Southern  Illinois  in  the  State 
of  Illinois,  pursuant  to  section  7(f)(2)  of 
the  Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation,  is  as 
follows: 

Bounded  on  the  North  along  a  straight 
line  from  the  junction  of  State  Route  111 
and  the  northern  Macoupin  County  line 
southeast  to  the  junction  of  Interstate  55 
and  State  Route  16;  State  Route  16  east- 
northeast  to  a  point  approximately  1 
mile  northeast  of  Irving;  a  straight  line 
from  this  point  to  the  northern  Fayette 
County  line;  the  northern  Fayette, 
Effingham,  and  Cumberland  County 
lines;  the  northern  and  eastern  Jasper 
County  lines  south  to  State  Route  33; 
State  Route  33  east-southeast  to  U.S. 
Route  50;  U.S.  Route  50  east  to  the 
eastern  Lawrence  County  line; 

Bounded  on  the  East  by  the  eastern 
Lawrence,  Wabash,  Edwards,  White, 
and  Gallatin  County  lines; 

Bounded  on  the  South  by  the  southern 
Gallatin,  Saline,  and  Williamson  County 
lines;  the  southern  Jackson  County  line 
west  to  U.S.  Route  51;  U.S.  Route  51 
north  to  State  Route  13;  State  Route  13 


northwest  to  State  Route  149;  State 
Route  149  west  to  State  Route  3;  State 
Route  3  northwest  to  State  Route  51; 
State  Route  51  south  to  the  Mississippi 
Riven  and 

Bounded  on  the  West  by  the 
Mississippi  River  north  to  Interstate  270; 
Interstate  270  east  to  Interstate  70; 
Interstate  70  east  to  State  Route  4;  State 
Route  4  north  to  Macoupin  County;  the 
southern  and  eastern  Macoupin  County 
lines. 

The  following  location,  outside  of  the 
foregoing  contiguous  geographic  area,  is 
presently  assigned  to  Southern  Illinois 
and  is  part  of  this  geographic  area 
assignment:  Sigel  Elevator  Company. 
Inc.,  Sigel,  Shelby  County. 

Interested  parties,  including  Oregon 
and  Southern  Illinois  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  each  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  §  800.196(d) 
of  the  regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning  October 
1, 1987,  and  ending  September  30, 1990. 
Parties  wishing  to  apply  for  designation 
should  contact  the  Review  Branch, 
Compliance  Division,  at  the  address 
listed  above,  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub.  L  94-582.  90  Stat.  2867,  as  amended  (7 
V.S.C.netseq.]] 

Dated  March  24, 1987. 
J.T.  Abahier, 

Directot,  Compliance  Division. 
[FR  Doo  87-n07  Filed  3-31-67;  8:45  am] 

BILUNG  CODE  3410-EN-M 


Cancellation  of  Designation  Issued  to 
Cedar  Rapids  Grain  Service,  Inc.,  and 
Request  for  Designation  Applicants 
(lA) 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Cedar  Rapids  Grain  Service,  Inc., 
has  requested  the  cancellation  of  its 
designation,  effective  September  31, 
1987.  A  request  for  designation 
applicants  is  also  included  in  this  notice. 
DATE:  Applications  to  be  postmarked  on 
or  before  May  1, 1987. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch.  Compliance  Division, 


FGIS.  USDA,  1400  Independence 
Avenue,  SW.,  Room  1647  South  Building, 
Washington,  DC  20250.  All  applications 
received  will  be  made  available  for 
public  inspection  at  this  address  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

This  notice  announces  that  the  Cedar 
Rapids  Grain  Service,  Inc.,  has 
requested  the  cancellation  of  its 
designation,  effective  September  31, 
1987.  A  request  for  designation 
applicants  is  also  included  in  this  notice. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Section  7(g)(1)  of  the  Act  states  that 
official  agencies'  designations  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act.  I 

The  geographic  area  in  the  State  of 
lowa.which  is  available  for  assignment 
to  the  applicant  selected  for  designation, 
is  as  follows: 

Bounded  on  the  North  by  the  northern 
Blackhawk  County  line;  the  northern 
and  eastern  Buchanan  County  lines;  the 
northern  Linn  County  line;  the  northern  ' 
Jones  County  line; 

Bounded  on  the  East  by  the  eastern 
Jones  County  line;  the  eastern  Cedar 
County  line  south  to  State  Route  130; 

Bounded  on  the  South  by  State  Route 
130  west  to  State  Route  38;  State  Route 
38  south  to  Interstate  80;  Interstate  80 
west  to  U.S.  Route  63;  and 

Bounded  on  the  West  by  U.S.  Route  63 
north  to  State  Route  8;  State  Route  8 
east  to  State  Route  21;  State  Route  21 
north  to  D38;  D38  east  to  State  Route 
297;  State  Route  297  north  to  V49;  V49 
north  to  Blackhawk  County. 

Interested  parties  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  §  800.196(d) 
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of  the  regulations  issued  liiereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning  October 
1. 1987.  not  to  exceed  a  3-year  period. 
Parties  wishing  to  apply  for  designation 
should  contact  the  Review  Branch, 
Compliance  Division,  at  the  address 
listed  above,  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub.  L.  94-582,  90  Stat.  2867,  as  amended  (7 
U.S.C.  71  etseq.]) 

Dated:  March  24, 1987. 
J.T.  Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  87-7408  Filed  3-31-87;  8:45  amj 

BILLING  CODC  3410-EN-M 


Soil  Conservation  Service 

West  Branch  of  Brandywine  Creek 
Watershed;  PA 

AGENCY:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  availability  of  a 
record  of  decision. 

summary:  James  H.  Olson,  State 
Conservationist,  responsible  Federal 
official  for  projects  administered  under 
the  provisions  of  Pub.  L.  83-566, 16 
U.S.C.  1001-1008,  in  the  State  of 
Pennsylvania,  is  hereby  providing 
notification  that  a  record  of  decision  to 
proceed  with  the  installation  of  the 
West  Branch  of  Brandywine  Creek 
Watershed  project  is  available.  Single 
copies  of  this  record  of  decision  may  be 
obtained  from  James  H.  Olson.  State 
Conservationist,  at  the  address  shown 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Olson,  State  Conservationist, 
Soil  Conservation  Service,  228  Walnut 
Street.  Room  850,  Box  985  Federal 
Square  Station,  Harrisburg. 
Pennsylvania  17108,  telephone  (717)  782- 
4453. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  of  federal  and  federally 
assisted  programs  and  projects  are 
applicable] 

Dated:  March  24, 1987. 
James  H.  Olson. 
State  Conservationist. 
|FR  Doc.  87-7109  Filed  3-31-87;  845  amJ 

BILUNQ  CODE  3410-1»-M 


DEPARTMENT  OF  COIMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  341] 

Approval  for  Expansion  of  Foreign- 
Trade  Zone  No.  50,  for  a  Site  In  Santa 
Ana,  CA,  Within  the  Los  Angeles-Long 
Beach  Customs  Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  {19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (The  Board) 
adopts  the  following  order 

Whereas,  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  California.  Grantee  of  Foreign- 
Trade  Zone  No.  50,  has  applied  to  the 
Board  for  authority  to  expand  its 
general-purpose  zone  to  include  an 
industrial  park  site  in  Santa  Ana, 
California,  within  the  Los  Angeles-Long 
Beach  Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  March  27, 1985 
(Docket  No.  5-85.  50  PR  14000,  4/9/85) 
and  was  amended  on  April  2, 1966  (51 
FR  12189,  4/9/86); 

Whereas,  notice  of  said  application 
has  been  given,  and  full  opportunity  has 
been  afforded^ll  interested  parties  to  be 
heard; 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  greater  Los  Angeles  area;  and 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  March  27, 1985,  and 
amended  on  April  2, 1986.  The  grant 
does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 


Signed  at  Washington,  DC.  this  25th  day  of 
March  1987. 

Paul  Freedenberg, 

Assistant  Secretary  of  Commerce  for  Trade 
Administration.  Chairman.  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 

Attest: 

John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  87-7136  Filed  3-31-87;  8:45  am) 

BtLUNG  CODE  3S10-DS-M 


[Order  No.  340] 

Approval  for  Amendment  of  Zone  Plan 
of  Foreign-Trade  Zone  No.  84,  l-larris 
County,  Texas,  Within  the  Houston 
Customs  Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFiR  Part  400),  the 
Foreign-Trade  Zones  Board  [the  Board) 
adopts  the  following  order: 

Whereas,  the  Port  of  Houston 
Authority  (PHA),  Grantee  of  Foreign- 
Trade  Zone  No.  84,  has  applied  to  the 
Board  for  authority  to  amend  its  zone 
plan  by  adding  5  new  private  sites, 
located  in  Harris  County,  Texas,  within 
the  Houston  Customs  port  of  entry; 

Whereas,  The  application  was 
accepted  for  filing  on  March  7, 1986,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  April  22, 
1986  (Docket  No.  13-86,  51  FR  15029); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  would  be  satisfied  if 
approval  is  given  subject  to  the 
conditions  stated  below; 

Now,  Therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
amend  its  zone  plan  in  accordance  with 
the  application  filed  March  7, 1986, 
subject  to  the  conditions  in  Board  Order 
214,  July  15. 1983  (48  FR  34792),  including 
the  same  time  limitation  (July  15, 1988), 
and  the  numbering  system  assigned  by 
the  Board,  as  amended  (Table  I, 
amended  January  12, 1986.  The  grant 
does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
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District  Army  Engineer  regarding 
compliance  with  their  respective 
requirementp  relating  to  foreign-trade 
zones. 

Signed  at  Washington,  DC  this  25th  day  of 
March  1987. 
Paul  Freedenl>erg, 

Assistant  Secretary  of  Commerce  for  Trade 
Administration,  Chairman,  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 

Attest: 
John  }.  Da  Ponte,  |r.. 
Executive  Secretary. 
[FR  Doc.  87-7137  Filed  3-31-87;  8:45  am) 

BtLUNG  CODE  3S10-OS-M 


International  Trade  Administration 

IA-122-605,  A-588-609,  A-580-605,  and  A- 
559-601] 

Postponenwnt  of  Preliminary 
Antidumping  Duty  Determinations; 
Color  Picture  Tubes  From  Canada, 
Japan,  Korea,  and  Singapore 

agency:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioners  in  these  investigations  to 
postpone  the  preliminary  determinations 
as  permitted  by  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  Based  on  this  request,  we  are 
postponing  our  preliminary 
determinations  of  whether  sales  of  color 
picture  tubes  from  Canada,  Japan, 
Korea,  and  Singapore  have  occurred  at 
less  than  fair  value  until  not  later  than 
May  26, 1987. 

EFFECTIVE  DATE:  April  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Brinkmann.  Office  of 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14fh 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (202)  377-3965. 
SUPPLEMENTARY  INFORMATION:  Chi 
December  22. 1986  (51  FR  45785, 
Canada:  51  FR  45786,  Japan;  51  FR  45787, 
Korea;  and  51  FR  45787.  Singapore)  we 
published  the  initiations  of  antidumping 
duty  investigations  to  determine 
whether  color  picture  tubes  from 
Canada,  Japan,  Korea,  and  Singapore 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
notices  stated  that  we  would  issue  our 
preliminary  determinations  by  May  5, 
1987. 

As  detailed  in  the  notices,  the  petition 
alleged  that  imports  of  color  picture 
tubes  from  Canada,  Japan,  Korea,  and 
Singapore  are  being,  or  are  likely  to  be 


sold  in  tke  United  States  at  less  than  fair 
value.  On  March  23. 1987,  counsel  for 
petitioners,  the  International 
Association  of  Machinists  and 
Aerospace  Workers,  the  International 
Brotherhood  of  Electrical  Workers,  the 
International  Union  of  Electronic, 
Electrical,  Technical.  Salaried  and 
Machine  Workers  (AFL-CIO/CLC).  the 
United  Steelworkers  of  America  (AFL- 
CLO),  and  the  Industrial  Union 
Department  (AFL-CIO),  requested  that 
the  Department  extend  the  period  for 
the  preliminary  determinations  until  not 
later  than  180  days  after  the  date  of 
receipt  of  the  petition  in  accordance 
with  section  733(c)(1)  of  the  Act. 
Accordingly,  the  period  for 
determinations  in  these  cases  is  hereby 
extended.  We  intend  to  issue 
preliminary  determinations  not  later 
than  May  26. 1987. 

This  notice  is  published  pursuant  to  section 
733(c)(2)  of  the  Act. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Adminisbvtion. 

March  26;  1987. 

[FR  Doc.  67-7144  Filed  3-31-87;  8:45  amj 

BILUNO  COOC  3510-OS-M 


Switching  Subcommittee  of  the 
Telecommunications  Equipn>ent 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Switching 
Subcommittee  of  the 
Telecommunications  Equipment 
Technical  Advisory  Committee  will  be 
held  April  21, 1987, 1:30  p.m.  Herbert  C. 
Hoover  Building,  Room  B841, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC.  The  Switching 
Subcommittee  was  formed  to  study 
computtr  controlled  switching 
equipment  with  the  goal  of  making 
recommendations  to  the  Office  of 
Technology  &  Policy  Analysis  relating  to 
the  appropriate  parameters  for 
controlling  exports  for  reasons  of 
national  security. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  program  and  strategic  criteria 
related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1986, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
matters  to  be  discussed  in  the  Executive 


Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12358. 

A  copy  of  ttie  Notice  of  Determination 
to  close  meebngs  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S  Department  of  Commerce. 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-4959. 

Dated:  March  26, 1987. 
Margaret  A.  Comejo, 

Director,  Technical  Support  Staff,  Office  of 

Technology  Er  Policy  Analysis. 

[FR  Doc.  87-7138  Filed  3-31-87;  8:45  am) 

BILUNG  COOE  3S1IHDT-4I 


Telecommunications  Equipment, 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  April  21, 1987, 
9:30  a.m.  Herbert  C.  Hoover  Building. 
Room  B-841, 14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipment  or  technology.  i 

Agenda: 

1.  Introduction  of  attendees  and 
opening  remarks  by  the  Chairman. 

2.  Review  and  approval  of  the  minutes 
of  March  10. 1987. 

3.  Presentation  of  papers  or  comments 
by  the  public.  ; 

4.  Consideration  of  additional        ! 
responses  to  Federal  Register  notice  of     ! 
December  5, 1987.  requesting  comments 
on  the  annual  review  of  the  Commodity 
Control  List,  ■ 

Executive  Session  '      i 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
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be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1986, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  section  5(c)  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
I  Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
U.S.  Department  of  Commerce, 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-4959. 

Dated:  March  26, 1987. 
Margaret  A.  Coraejo. 

Director.  Technica/  Support  Staff.  Office  of 

Technology  and  Policy  Analysis. 

[FR  Doc.  87-7139  Filed  3-31-87;  8:45  am| 

BILUNG  CODE  3S1(M>T-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Harbor  Branch 
Foundation,  Inc.,  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  §  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  AM.,  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC. 

Docket  number:  86-312R.  Applicant: 
Harbor  Branch  Foundation,  Inc.,  RR  1. 
Box  196.  Fort  Pierce,  FL  33450. 
Instrument:  Remotely  Operated  Vehicle 
System,  HYSUB-40.  Manufacturer:  I.S.E. 
Gulf  Inc.,  Canada.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  September  30. 
1986. 


Docket  number:  87-OlOR.  Applicant: 
The  University  of  Oklahoma,  660 
Parrington  Oval,  Room  321,  Norman,  OK 
73019.  Instrument:  Mass  Spectrometer, 
Model  Delta  E.  Manufacturer:  Finnigan 
MAT,  West  Germany.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
November  5, 1988. 

Docket  number:  87-114.  Applicant: 
University  of  Missouri-Columbia. 
Department  of  Geology.  Columbia,  MO 
65211.  Instrument:  Mass  Spectrometer 
System,  Model  Delta  E.  Manufacturer: 
Finnigan  MAT.  West  Germany.  Intended 
use:  The  instrument  is  intended  to  be 
used  for  studies  of  high-temperature 
materials  including  carbonates,  sulfates, 
sulfides,  silicates,  hydrous  minerals  and 
waters.  Investigations  will  be  conducted 
to  determine  the  source  of  fluids 
involved  in  the  formation  of  metallic  ore 
deposits  and  to  determine  the  extent  of 
water-rock  interaction  as  it  relates  to 
ore-formation.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses:  Geology  340 — 
Economic  Geology,  Geology  414 — Stable 
Isotope  Geochemistry  and  Geology 
428 — Trace  Element  Geochemistry. 
Application  received  by  Commissioner 
of  Customs:  February  27, 1987. 

Docket  number:  87-121.  Applicant: 
Yale  University,  Deparment  of  Geology 
and  Geophysics,  P.O.  Box  6666,  New 
Haven,  CT  06511.  Instrument:  Mass 
Spectrometer,  Model  MAT  251  EM  and 
Accessories.  Manufacturer:  Finnigan 
MAT,  West  Germany.  Intended  use:  The 
instrument  is  intended  to  be  used  for 
stable  isotopic  analyses  on 
pefrologically  defined  samples  in  order 
to  trace  the  fluid  and  fluid-rock 
interactions  histories  in  hydrothermal 
systems,  metamorphic  rock  systems  and 
in  deformed  rock  systems.  The  overall 
objective  is  to  determine  the  nature  of 
fluid-rock  interactions  in  rock  systems. 
Microsample  studies  will  determine 
whether  different  fluids  were  present  in 
a  given  rock  and  their  relative  timing. 
The  instrument  will  also  be  used  for 
educational  objectives  in  the  courses: 
G&G  618b  Petrology  of  Light  Stable 
Isotopes,  G&G  930  Research  in 
Geochemistry,  Petrology  or  Mineralogy 
and  G&G  302a/502a  Principles  and 
Systematics  of  Isotope  Petrology. 
Application  received  by  Commissioner 
of  Customs:  March  4, 1987. 

Docket  number:  87-123.  Applicant: 
Case  Western  Reserve  University, 
School  of  Medicine.  2119  Abington 
Road,  Cleveland,  OH  44106.  Instrument: 
Electon  Microscope,  Model  JEM- 
1200EX/SEG/DP/DP  Manufacturer: 
JEOL,  Japan.  Intended  Use:  The 
instrument  is  intended  to  be  used  for  the 
study  of  the  following:  (1)  Structure  and 


function  of  synapses  and  astrocytes  in 
mammalian  brain,  prepared  for  freeze- 
fracture  or  thin-sectioning,  (2) 
Development  of  neurotransmitter- 
rclated  properties,  using  thin-sectioned 
material,  (3)  Distribution  of  motilify- 
related  proteins  in  algae,  protozoa,  and 
higher  animal  cells  and  (4) 
Characteristics  of  blood  vessels  in 
mammalian  brains.  Application  received 
by  Commissioner  of  Customs:  March  9. 
1987. 

Docket  number:  87-124.  Applicant: 
The  University  of  Texas  Health  Science 
Center  at  San  Antonio,  Department  of 
Biochemistry,  7703  Floyd  Curi  Drive.  San 
Antonio.  TX  78284-7760.  Instrument: 
Accessories  for  Nanosecond 
Fluorometer  System  2000.  Manufacturer 
Photochemical  Research  Associates. 
Inc.,  Canada.  Intended  use:  The 
instruments  are  accessories  to  an 
existing  fluorometer  system  produced  by 
the  same  manufacturer.  Fluorescence 
probes  will  be  used  in  chemical 
solutions  and  lipids,  membranes  and 
proteins.  The  enzyme  rhodanese  will  be 
labelled  and  fluoroescence 
measurements  of  functionally  related 
flexibilty  will  be  measured.  Studies  will 
be  conducted  to  obtain  a  basic 
understanding  of  molecular  processes  in 
this  experiment.  Application  received  by 
Commissioner  of  Customs:  March  9, 
1987. 

Docket  number:  87-125.  Applicant: 
University  of  Chicago.  5841  S.  Maryland, 
Box  420,  Chicago.  IL  60637.  Instrument: 
Electron  Microscope,  Model  JEM-IOOCX 
and  Assessories.  Manufacturer  JEOL 
Ltd.,  Japan.  Intended  Use:  Research  and 
teaching  in  the  general  areas  of 
thrombosis  and  hemostasis  and  cancer 
research.  Specific  areas  of  research 
include:  (1)  Studies  of  the  topographic 
relationship  and  vertical  organization  of 
adhesive  proteins  in  three  model 
systems  (i)  isolated  cytoskeletons  of 
aggregated  platelets,  (ii)  platelets 
stimulated  in  suspension  and  (iii) 
platelets  allowed  to  adhere  to  a  variety 
of  solid  supports.  (2)  Evaluation  of  the 
distribution  of  retained  membrane  and 
adhesive  glycoproteins  in  isolated 
cytoskeletons  and  intact,  aggregated 
platelets.  (3)  Visualization  of  the  vertical 
organization  of  platelet  attachments  to 
various  substrata  including:  collagen, 
Fn,  laminin,  and  exposed  endothelial 
cell  matrix  by  examining 
immunolabelled,  perpendicular  sections 
of  adherent  platelets.  Educational 
purposes  consist  of  training  postdoctoral 
students  and  Hematology  fellows  in 
specialized  research  techniques  using 
transmission  electron  microscopy. 
Application  received  by  Commissioner 
of  Customs;  March  9, 1987. 
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Docket  number:  87-127.  Applicant: 
University  of  Washington.  Materials 
Science  and  Engineering.  Roberts  Hall, 
FB-10,  Seattle,  WA  98195.  Instrument: 
Electron  Microscope,  Model  EM  430T 
and  Accessories.  Manufacturer  N.V. 
Philips,  The  Netherlands.  Intended  use: 
The  instrument  is  intended  to  be  used 
for  studies  of  microstructural  properties 
of  advanced  ceramics,  advanced 
ceramic-metal  composites,  advanced 
metals,  organic  and  inorganic  polymers, 
ceramic-polymer  composites  and 
biocrystals.  The  experiments  to  be 
conducted  involve  conventional  imaging 
of  the  microstructure  for  morphological 
analysis,  diffraction  experiments  for 
crystallographic  information,  contrast 
experiments  for  defect  analysis,  and 
experiments  involving  spectroscopy 
compositional  and  chemical  state 
information.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  course  Theory  and  Application  of 
Transmission  Electron  Microscopy  and 
Advanced  Transmission  Electron 
Microscopy  Techniques.  Application 
received  by  Commissioner  of  Customs: 
March  11, 1987. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-7140  Filed  3-31-87;  8:45  am] 

BILLMQ  CODE  3S10-OS-4I 


Withdrawal  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instruments; 
Parkland  College 

Parkland  College  has  withdrawn 
Docket  Number  87-075,  an  application 
for  duty-free  entry  of  a  planetarium 
projector  system.  We  have  discontinued 
processing  in  accordance  with  section 
301.5(g)  of  15  CFR  Part  301. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff 
|FR  Doc.  87-7141  Filed  3-31-87;  8:45  am] 
BILLING  CODE  3S10-DS-M 


National  Bureau  of  Standards 

(Notice  1] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

aqency:  National  Bureau  of  Standards. 

DOC. 

action:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 


The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  that  will  be  presented  at  NFPA's 
1987  Annual  Meeting.  The  publication  of 
this  notice  by  the  National  Bureau  of 
Standards  (NBS)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NBS  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standiUtis  referenced  in  the  notice. 

date:  The  technical  committee  reports 
were  available  as  of  February  13, 1987 
for  distribution.  Comments  received  on 
or  before  May  1, 1987,  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 
ADDRESS:  The  1987  Annua  J  Technical 
Committee  Reports  is  available  from 
NFPA,  Publications  Department, 
Batterymarch  Park,  Quincy. 
Massachusetts  02269.  (The  single  copy 
price  is  $5.00  to  cover  postage  and 
handling.)  Comments  on  the  reports 
should  be  submitted  to  Arthur  E.  Cote. 
P.E..  Secretary.  Standards  Council. 
NFPA.  Batterymarch  Park.  Quincy. 
Massachusetts  02269. 
FOR  FURTHER  INFORMATION  CONTACr 
Arthur  E.  Cote.  P.E..  Secretary, 
Standards  Council,  at  above  address, 
(617)  770-3000. 
SUPPLEMENTARY  INFORMATION: 

Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  OfTice  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  522(a)  and  1 
CFR  Part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  of  each 
year.  The  NFPA  invites  public  comment 
on  its  technical  committee  reports. 

Request  for  Comments 

Interested  persons  may  participate  in 
the  revisions  of  these  reports  by 
submitting  written  data,  views,  or 
arguments  to  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council.  NFPA, 
Batterymarch  Park,  Quincy, 
Massachusetts  02269.  Commentors  may 
use  the  forms  provided  for  comments  in 
the  The  1987  Annual  Technical 
Committee  Reports^ 

Each  person  submitting  a  comment 
should  include  his  or  her  name  and 
address,  identify  the  document  and  give 
reasons  for  any  recommendations. 


Comments  received  on  or  before  May  1. 
1987  will  be  considered  by  the  NFPi*^ 
before  final  action  is  taken  on  the 
proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  The  Technical 
Committee  Documentation  by 
September  25, 1987,  prior  to  the  Fall 
Meeting. 

A  copy  of  The  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commentor. 
Action  by  NFPA  members  on  the 
technical  committee  reports  (adoption  or 
rejection)  will  be  taken  at  the  Fall 
Meeting,  November  9-12, 1987,  at  the 
Red  Lion  Inn  Lloyd  Center,  Portland. 
Oregon,  by  NFPA  members. 
Ernest  Ambler, 
Director,  National  Bureau  of  Standards. 

1987  Fall  Meeting  Technical  Committee 
Reports 

Documents  and  the  action  proposed 
on  each  document  follow:  I 


Actkxi  code  C-Comp(ete  revision;  P-Parlial  amendmentt;  H- 
New;  T-Taotalive  adoptwo:  R-Hecoofirmatioo;  W- 
Wilhdrawal 


r4FPA  10  ... 
NFPA  10L  . 


NFPA  11 

NFPA  11A. 
NFPA  40 


NFPA  68 

NFPA72H. 


NFPA92A  .. 
NFPA  97M 


NFPA  101 

NFPA  101M ^. 

NFPA  110 .).. 

NFPA  130 

NFPA  211 


NFPAZ14 

NFPA  306 


NFPA  701 

NFPA  1002 .. 
NFPA  1221  .. 

NFPA  1410. . 
NFPA  145^.. 

NFPA  1962 
NFPA  1964... 


Portable  Fire  Extengushars 

Model  Enabling  Ad  lor  me 
Sale  or  Laaaing  A  o(  Porta- 
ble Fire  Exungurahers. 

Low  Expansion  Foam  A  Com- 
bined AgerK  Systems. 

Medium  a  High  Expansion 
Foam  Systems 

CaMuJose  NUrate  Motion  Pic- 
ture Flm. 

Explosion  Veotiog 

TestinQ  Procedures  lor  Slgnal- 
ng  Systems 

MecTwucal  Smoke  Control 
System. 

Standard  Glossary  ot  Tarmt 
fManng  to  Ctwrmeys.  Vents 
a  Heat-PTOdudng  Appfc- 
ances 

Lile  Safely  Code 

Systems  Approach  to  Lite 
Safety. 

Emergency  and  Standt>y 
PoKier  Systems. 

Fixed  Guideway  TransH   Sys- 


Ctwnneys.  Fireplaces.  Vents  & 
Sokd  Fuel  Bumng  Appli- 
ances 

Water<:ooling  Towers 

Control   ol   Gas   Hazards  on 


standard  Mettvxta  ol  Fire 
Tests  tor  Flame-Resistant 
Textiles  A  films 

Fire  Apparatus  Oivar/Operalor 
Professional  Oualifx:atiortt 

Installation.  Mamienence  and 
Use  of  Public  Fire  Service 
Communication  Systems 

Tramir^  Standard  on  Initial 
Fire  Attack 

Training  Fire  Oept  Personnel 
to  Make  Dwelling  Fire  Safety 
Surveys 

Care.  Use.  t  Malnfenance  of 
Fire  Hoaa  Inckxkng  Connec- 
tions A  Nozzles 

Fire  Stream  Nozzles 


[FR  Doc.  87-7179  Filed  3-31-87;  8:45  am] 

MLUNQ  CODC  3S10-1>-M 


[Notice  2} 

NatkHMrt  Fire  Coctes;  nsquest  fo: 
Prepesate  tor  RcvWany  of  Standards 

AQEMCv:  National  Bnrean  of  Standards, 
DOC. 

ACTlowc  Notice  of  request  for  proposals. 
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»RY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safrty  standards  and 
requests  proposals  from  the  pubiic  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 
system  used  by  NFPA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Bureau  of  Standards  (NBS)  on  behalf  of 
NFPA  is  being  undertaken  as  a  public 
service;  NBS  does  not  necessarily 
endorse,  approve,  or  recommend  any  of 
the  standards  referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

ADDRESS:  Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council.  NFPA,  Batterymarch 
Park,  Quincy,  Massachusetts  02289. 
FOR  FURTHER  (NFORMATIOH  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  the  above 
address,  (617)  770-3000. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  Part  51. 

Request  for  Proposals 

Interested  persons  may  submit 
amendments  supported  by  written  data, 
views,  or  arguments  to  Arthur  E.  Cote, 
P.E.,  Secretary,  Standards  Council. 
NFPA,  Batterymarch  Park,  Quincy, 
Massachusetts  02269.  Proposals  should 
be  submitted  on  forms  available  from 
the  NFPA  Standards  Administration 
Office.  Each  person  must  include  his  or 
her  name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  E.D.S.T.  on  the  closing  date 
indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 


proposaJ  that  it  receives  on  or  before  the 
date  hst«d  with  the  standard. 

At  a  later  dale  each  NFPA  technical 
committee  will  issue  a  report  that  will 
inckde  a  copy  of  written  proposals  that 
have  been  received  and  an  accotmt  of 
their  disposition.  Each  person  who  has 
submitted  a  written  proposal  v»tll 
receive  a  copy  of  the  report. 

Dated;  March  27, 1987. 
Ernest  Ambler, 

Director.  National  Bureau  of  Standards. 

Committees  SoUdting  Proposals 

The  following  Committees  are 
planning  to  meet  to  b^n  preparation  of 
their  respective  reports.  In  accordance 
with  the  regulations  governing 
committee  projects.  Committees  are  now 
accepting  proposals  for 
recommendations  on  document  content 
on  the  documents  listed  below. 
Proposals  received  by  5:00  ED.S.T.  on 
the  dosing  date  indicated  will  be  acted 
on  by  Committee,  and  that  action  will  be 
published  in  the  Committee's  Report 
Proposals  must  be  submitted  to  Arthur 
E.  Cote,  Assistant  Vice  President/ 
Standards,  on  proposal  forms  available 
from  the  NFPA  Standards 
Administration  Office. 

^fFPA  12-1985.  Carbon  Dioxide...  July  17. 1987. 
NFPA  13-1987.  InstaHatJon  of  Sprinkler 

Systems „.„ _ July  17. 1987. 

NFPA  130-1984.  Sprinkler  Systems  for 

One  &  Two  Family  Dwelling  & 

Mobile  Homes. July  17. 1987. 

NFPA  13E-1984.  Fire  Department 

Operations  in  Properties  F>rotected 

by  Sprinkler  and  Standpipe...  July  17. 1987. 
NFPA  38-1985.  Solvent  Extraction 

Ptants _ „ March  1. 1987. 

NFPA  50A-1984.  Gaseouers  Hydl-ogen 

Systems  at  Consamer  Sites. May  2S»,  19S7. 
NFPA  50B-1985.  Uquefied  Hydrogen 

Systems  at  Consumer  Sites. ..May  29, 1987. 
NFPA  51A-1984.  Acetylene  Cylinder 

Charging  Plants May  29. 1987. 

NFPA  56-1984.  Liquefied  Pfetrdeum 

Gases. Sept  25. 1987. 

NFPA  59-19M,  LMfuefied  Petroleum 

Gases  at  Utility  Gas  Plants... Sept  25, 1987. 
NFPA  61  A-19a4.  Manufacturing  & 

Handling  Starch _.„ July  17, 1987. 

NFPA  61C-1984.  Fire  &  Dust 

Explosions  in  Feed  Mills. July  17,  1987. 

NFPA  610-1984.  Fire  &  Dust 

Explosions  in  the  Milling  of 

Agricultural  Commodities  for 

Human  Comsumpfion „  July  17. 1967. 

NFPA  70-1987,  National  Electrical 

Code _ Nov  a  1987. 

NFPA  72F-1985.  Emergency  Voice/ 

Alans  Communication  Systems. ..July  17, 

1987 
NFPA  72G-1985,  Notification 

Appliances  for  Protective  Signaling 

Systems. July  17,  1987. 


NFPA  75-1987,  Electronic  CmnptJter/ 

Data  Processing  E^pmetrt...  |»riy  17, 1987. 
NFPA  80-1986,  Fire  Doors  & 

Windows. .„ __ July  17. 1987. 

Proposed  NFPA  85H.  Prevention  of 

Combustion  Hazards  in 

Atmosphertc  Fhiidized  Bed 

Combustion  S>'stemg July  T7, 1987. 

Proposed  NFPA  851,  Stoker 

Operations July  17, 1987. 

NFPA  90A-1985.  Air  Conditioning  & 

Ventilating  Systems July  17, 1987. 

NFPA  906-1984.  Warm  Air  Heating  & 

Air  Conditioning  Systems July  17, 1967. 

NFPA  105-1985,  Smoke  »  Draft  Control 

Door  Assemblies July  17. 1967. 

NFPA  120-1984.  Coal  Preparation 

Plants _ „ March  1. 1987, 

Proposed  NFPA  284.  Hesf  Release 

Rates  Using  Oxgen  Consumption 

Calorimeter July  17, 1987. 

Proposed  NFPA  298.  Chemicals  & 

WiWIand  Rre  Control July  17, 1987. 

Proposed  NFPA  299.  Fire  Hazard 

Assessment  *  Developnwnt 

Standards  for  WiWIand  Fire 

Areas..- July  17,  I9B7. 

NFPA  302-1984.  Motor  Crsft July  17, 1987. 

NFPA  395-2964.  Sforaf»e  of  Rammsble 

&  Comtnistible  Liquids  on  Farms 

and  Isolated  Construction  Project... March 

1, 1987. 
NFPA  402M-1984,  Aircraft  Rescue  Fire 

Fighting  Procedwes Oct  1. 1987. 

NFPA  407-1985,  Aircraft  Fuel 

Servicing Oct  1, 1987. 

NFPA  408-1984.  Aircraft  Hand  Fire 

Extinguishers _ Oct  1. 1987. 

NFPA    409-1985,    Aircraft    Hangers.Oct    1. 

1987. 
NFPA  414-1984,  Aircraft  Rescue  »  Fire 

Fighting  Vehicles Oct  1, 1987. 

NFPA  422M-1984,  Aircraft  Fire 

Investigators  Man«al..._ ~Oct  1. 1987. 

Proposed  NFPA  471.  Professional 

Competence  for  Hazardous 

Materials   Response   Personnel  ..July   17, 

1967. 
Proposed  NFPA  47i  Hazardous 

Materials  Management h^ly  17, 1987. 

Proposed  NFPA  473.  Haxardons 

Materials  Incident  Management...)uly  17. 

1987. 
NFPA  498-1986.  Purged  and 

Pressurized  Enclosures  for 

Electrical  Equipment  in  Hazardous 

Locations „ July  17, 1987. 

Proposed  NFPA  820,  Waste  Water 

Trealmem  Plants July  17, 1987. 

NFPA  1231-1984,  Water  Sapplies  for 

Suburban  &  Rural  Fire  Fighting...^uly  17, 

1987. 
NFPA  1401-1983.  Training  Reports  and 

Records. _ „.  July  17, 1987. 

(FR  Doc.  87-7180  Filed  3-31-87:  a-45  amj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  From  Jamaica 

March  27. 1987. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA),  under  the  authority  contained  in 
E.0. 11651  of  March  31, 1972,  as 
amended,  and  the  President's  February 
20, 1986  announcement  of  a  Special 
Access  Program  for  textile  products 
assembled  in  participating  Caribbean 
Basin  beneficiary  countries  from  fabric 
formed  and  cut  in  the  United  States,  and 
pursuant  to  the  requirements  set  forth  in 
51  FR  21208  (June  11. 1986),  has  issued 
the  directive  published  below  to  the 
Commissioner  of  Customs,  effective 
April  2, 1987.  For  further  information, 
contact  Janet  Heinzen,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  reopenings,  please 
call  (202)  377-3715. 

Background 

On  November  21, 1986,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
42128)  announcing  import  limits  for 
certain  cotton  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  which  began  on 
September  1, 1986  and  extends  through 
December  31, 1987. 

A  further  notice  was  published  in  the 
Federal  Register  on  February  27, 1987 
(52  FR  6049)  announcing  guaranteed 
access  levels  in  accordance  with  the 
Bilateral  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  August  27, 1986  and  under 
the  Special  Access  Program  for  certain 
properly  certified  textile  products 
assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States. 

During  recent  consultations  between 
the  Governments  of  the  United  Slates 
and  Jamaica,  agreement  was  reached  to 
amend  the  bilateral  textile  agreement  to 
delete  Categories  338/339  and  347/348 
and  to  create  combined  Categories  338/ 
339/638/639  and  347/348/647/648. 

New  designated  consultation  levels 
were  established  for  cotton  and  man- 
made  fiber  textile  products  in  combined 
Categories  338/339/638/639  and  347/ 
348/647/6'18,  produced  or  manufactured 


in  Jamaica  and  exported  during  the 
sixteen-month  period  which  began  on 
September  1, 1986  and  extends  through 
December  31, 1987. 

The  two  governments  further  agreed 
to  establish  new  guaranteed  access 
levels  fior  the  newly  combined 
Categories  338/339/638/639  and  347/ 
348/647/648  for  properly  certified  textile 
products  assembled  in  Jamaica  from 
fabric  formed  and  cut  in  the  United 
States  and  exported  from  Jamaica 
during  the  sixteen-month  period  which 
began  on  September  1, 1986  and  extends 
through  December  31, 1987. 

Texdle  products  in  Categories  338/ 
339/638/639  and  347/348/647/648 
exported  from  Jamaica  before  March  1. 
1987,  shall  not  be  denied  entry  for  lack 
of  a  vi  ja  or  certification.  Exports  from 
Jamaica  of  products  in  Categories  338/ 
339/638/639  and  347/348/647/648, 
qualifying  for  the  Special  Access 
Program  for  entry  under  TSUSA 
807.0010,  exported  on  or  after  September 
1, 1986  must  be  accompanied  by  a 
properly  completed  CBI  Export 
Declaration  (Form  ITA-370P). 

In  the  letter  published  below  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
control  imports  of  cotton  and  man-made 
fiber  textile  products  in  Categories  338/ 
339/63B/639  and  347/348/647/648  at  the 
designated  consultation  levels  and  to 
establish  new  guaranteed  access  levels 
for  properly  certified  textile  products 
assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States  and 
exported  from  Jamaica  in  Categories 
338/339/638/639  and  347/348/647/648. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  {48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
Ronald  I-  Levin, 

Acting  Chairman.  Committee  for  the 
Impleltientation  of  Textile  Agreements. 

Comntittefi  for  the  Implementation  of  Textile 
AgreelnentB 

March  27, 1987. 
Comntissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 
Deaf  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 


issued  to  you  by  the  Chairman  for  the 
Implementation  of  Textile  Agreements  on 
November  17, 1986  and  February  19, 1987, 
which  established  import  restraint  limits  and 
guaranteed  access  levels  for  certain  cotton 
and  man-made  fiber  textile  products  from 
Jamaica. 

Effective  on  April  2, 1987,  the  directive  of 
November  17, 1988  is  hereby  amended  to 
combine  Categories  338/339  and  347/348  with 
Categories  638/639  and  647/648.  respectively, 
and  to  establish  the  following  new  limits  for 
combined  Categories  338/339/638/639  and 
347/348/647/648,  produced  or  manufactured 
in  Jamaica  and  exported  during  the  sixteen- 
month  period  which  began  on  September  1, 
1986  and  extends  through  December  31. 
1987.' 


Category 


338/339/638/ 
639.  I 

347/348/647)! 
648.  I 


16-mo  restraint  limit 


500,000  doz. 
695,000  doz. 


Also  effective  on  April  2, 1987,  you  are 
directed  to  charge  the  following 
amounts  to,  the  import  restraint  limits 
established  in  this  directive  for 
Categories  338/339/638/639  and  347/ 
348/647/648.  These  charges  are  for 
merchandise  imported  during  the  period 
September  1, 1986  through  January  31, 
1987. 


Category 


638. 
639. 
647. 
648. 


Charges 


0 

1,887  doz. 
...4....  28,900  doz. 
10,947  doz. 


I,         I 
Merchandise  charged  to  the  import 
restraint  limits  for  Categories  338/339  and 
347/348  are  to  be  charged  to  the  limits 
established  in  this  directive. 

Also  effective  on  April  2, 1987,  the  directive 
of  February  27, 1987  is  hereby  amended  to 
combine  categories  338/339  and  347/348  with 
categories  638/639  and  647/648,  respectively, 
and  to  establish  the  following  guaranteed 
access  levels  for  textile  products  properly 
certified  textile  products  assembled  in 
Jamaica  from  fabric  formed  and  cut  in  the    • 
United  States  and  exported  from  Jamaica 
during  the  period  September  1, 1986  through 
December  31, 1987: 


Category^ 


338/339/631/ 

639. 
347/348/64^/ 

648. 


Guaranteed  access  level 


850,000  doz. 
1.547,000  doz. 


'  These  liiiits  have  not  been  adiusted  to  account 
for  imports  exported  after  August  31. 1986. 


The  Committee  for  (be  Imptcmeatatton  of 
Textile  Agreements  ha*  dtetermirred  that 
these  actkms  fall  within  the  foreign  alfairs 
exception  to  the  rulemaking  provi&tons  of  5 
U.S.C.  553. 

Smcerety 
Ronatd  L  Levia 

Actrng  Chairman.  Commitlee  for  rtte 
/mpfementotion  of  Textile  Agreements. 
IFR  Doc.  87-7135  Filed  3-31-87;  »;46  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provistons  of  the 
Federal  Advisory  Committee  Act  (5 
lU.SC.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Navy  Training  Task  Force  will  meet 
April  14-15, 1987,  from  9  a.m.  to  5  p.m. 
each  day,  at  4401  Ford  Avenue, 
Alexandria.  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  will 
include  an  examination  of  Navy  training 
to  assess  how  best  to  organize  and 
manage  training  to  accommodate  future 
requirements,  and  related  intelligence. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  m  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
ihas  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)[l)  of  title  5, 
jUnited  States  Code. 
I    For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler,  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee, 
4401  Ford  Avenue.  Room  601, 
.Alexandria,  Virginia  22302-0268.  Phone 
1(703)  756-1205. 

I     Dated;  March  26.  1987. 

JHarold  L.  Stailer, 

I 

'Commander.  JAGC.  U.S.  Naval  Reserve 
\Federal  Register  Liaison  Officer. 
IIFR  Doc.  87-7082  Filed  3-31-67;  8:45  am] 
laiLUNa  cooc  mic-ae-h 


{Secretary  of  the  Navy  Health  Care 
Advisory  Committee;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Comn»ittee  Act  [5 


U.S.C.  »pp.).  notice  is  hereby  pven  that 
the  Secretary  of  the  Navy  Health  Care 
Advisory  Committee  vriJl  meet  April  21, 
22  and  23, 1987  from  8  a.m.  to  4  p.m.  in 
the  conference  room  at  the  Naval 
Medical  Command,  KCd-Atiarrtic 
Region,  Norfolk,  Virginia.  AH  sessions 
will  be  open  to  the  pubhc. 

The  purpose  of  the  meeting  is  to 
provide  guidance  concerning  resource 
managensent  in  the  Navy  Medical 
Department.  The  agenda  for  the  meeting 
will  consist  of  a  series  of  briefings  from 
the  Naval  Medical  Command  concerning 
Graduate  Medical  Education  and  fiscal 
and  personnel  resources  in  Navy 
medicine  today. 

For  further  information  concerning 
this  meeting,  contact  Captain  Joseph  J. 
Smith,  MC,  USN,  (202)  653-1730. 

Dated:  March  23, 1987. 
Harold  StoIIer. 

Commander.  JAGC.  US.  Na\y  Federal 
Register  Liaison  Officer. 
[FR  Doc.  87-7083  Filed  3-31-87;  8:45  am] 
BILUNG  COOe  UtO-Af-«l 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  fS 
U.S.C  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  U.S.  Marine  Corps 
Command  and  Control  Systems 
Interoperability  will  meet  on  April  29 
and  30, 1987,  at  the  Arhngton  Annex, 
Columbia  Pike  and  South  Gate  Road, 
Arlington.  Virginia.  The  meeting  will 
commence  at  9fl0  A.M.  and  terminate  at 
3:30  P.M.  on  April  29:  and  commence  at 
9:00  A.M.  and  terminate  at  3«)  P.M.  on 
April  30, 1987.  All  sessions  of  the 
meeting  will  be  dosed  to  the  public. 

The  purpose  of  (be  nrjeeting  is  to 
review  interservice  command  and 
control  systems  requirements  for  naval 
forces  in  the  near  and  mid-term,  and 
identify  future  communications  and 
comn>aiKi  and  control  systerrre 
architecture  features  with  a  view  toward 
improving  interoperability.  The  agenda 
will  include  executive  sessions  to 
discuss  technical  briefings  received  to 
date  which  addressed  development 
programs  and  interoperability 
procedures,  and  begin  preparation  of  a 
final  report.  These  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  sach  Executive  order.  The 
classified  and  nonclassified  matters  to 
be  di?;cu»sed  are  so  inextricably 
intertwined  as  to  jweclude  operting  any 


portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  defermiired  in 
writing  that  the  pubhc  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz.  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON],  800  North  Quincy 
Street,  Arlington.  VA  22217-5G0a 
Telephone  number  (202)  696-4870. 

Dated:  March  26. 1987. 
Harold  L.  Stoller,  ]r.. 
Co.ttmander.  JAGC.  U.S.  Novy.  Federal 
Register  Liaison  Officer. 
[FR  Doc.  87-7084  Filed  3-31-87;  8:45  am] 
BILUNG  COOE  3«T0-«E-« 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.),  notice  is  hereby  given  that 
the  Naval  Clothing  and  Textile  Research 
and  Facihty  (NCTRF)  Review  Team  of 
the  Naval  Research  Advisory 
Committee  Panel  on  Laboratory 
Oversight  will  meet  on  April  30  and  May 
1, 1987,  at  the  Naval  Oothing  and 
Textile  Research  Facility,  21  Slrathmore 
Road,  Natick,  Massachusetts.  The 
meeting  will  commence  at  8:00  A.M.  and 
terminate  at  4:00  P.M.  on  April  30;  and 
commence  at  8:30  A.M.  and  terminate  at 
3:30  P.M.  on  May  1, 1987.  All  sessions  of 
the  meeting  will  be  dosed  to  the  public. 

The  purpose  of  the  meeting  is  to 
examine  the  scierrtific.  technical  and 
engineering  health  of  NCTRF.  The 
agenda  for  the  meeting  will  consist  of 
technical  briefings  and  tours  conducted 
by  functional  sponsors  and  laboratory 
management  related  to  the  scientific, 
technical  and  engineering  health  of  the 
facility.  These  briefings  and  tours  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c){l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz,  U.S.  Navy,  Offrce  of  Naval 


lOlff" 
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Research  (Code  lOON),  800  North  Quincy 
Street,  Arlington,  VA  22217-5000, 
Telephone  number  (202)  69fr-4870. 

Dated:  March  26. 1987. 
Harold  L  StoUer,  |r., 
Commander.  JAGC.  U.S.  Navy.  Federal 
Register  Liaison  Officer. 
(FR  Doc.  87-7085  Filed  3-31-67;  8:45  am) 

BIUJMG  CODE  3S10-AE-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Notice  of  Arbitration  Panel  Decision 
Under  the  Randolph-Sheppard  Act 

agency:  Department  of  Education. 
action:  Notice  of  Arbitration  Panel 
Decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
February  25, 1986,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Geraldine  Jackson,  vendor,  vs  the  State 
of  Massachusetts,  Massachusetts 
Commission  for  the  Blind,  State 
Licensing  Agency  (Docket  No.  R-S  85-7). 
This  panel  was  convened  by  the 
Secretary  of  the  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
1(a),  upon  receipt  of  a  complaint  filed  by 
petitioner  Geraldine  Jackson  on  March 
19, 1985. 

Under  this  section  of  the  Act,  a  blind 
licensee  dissatisfied  with  the  State's 
operation  or  administration  of  the 
vending  facility  program  may  request  a 
full  evidentiary  hearing  from  the  State 
Licensing  Agency.  If  the  licensee  is 
dissatified  with  the  State  Agency 
decision,  the  licensee  may  complain  to 
the  Secretary,  who  is  then  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 

A  synopsis  of  the  panel's  decision  is 
appended.  The  full  text  of  the  decision 
can  be  obtained  from  the  contact  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Arroyo,  Acting  Chief,  Vending 
Facility  Branch,  Division  for  Blind  and 
Visually  Impaired,  Rehabilitation 
Services  Administration,  Room  3232. 
Mary  E.  Switzer  Building,  Department  of 
Education.  330  C  Street  SW.. 
Washington,  DC  20201,  Area  Code  (202) 
732-1303  or  TTY  (202)  732-1298. 

Dated:  March  27, 1987. 
Madeleine  Will. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Synopsis  of  Arbitration  Panel  Decision 

A  blind  vendor.  Geraldine  Jackson, 
grieved  a  determination  by  the 


Massachusetts  Commission  for  the 
Blind.  State  Licensing  Agency  (SLA). 
The  issue  was  whether  the 
Massachusetts  Commission  for  the  Blind 
(MCB),  in  its  decision  of  November  29, 
1984  had  properly  determined  that  the 
seniority  of  Ms  Jackson  ceased  accruing 
as  of  September  7, 1984. 

The  vendor,  licensed  by  MCB,  began 
operating  a  vending  facility  on  June  11, 

1983  at  the  Sears  retail  store  in  Natick, 
Massachusetts  under  a  contract 
between  MCB  and  Sears.  The  contract 
gave  Sears  the  right  to  request  a  new 
vendor  at  any  time — a  right  exercised  by 
Sears  on  August  7, 1984.  On  August  8, 
MCB  informed  the  vendor  claimant  of 
Sears'  request  at  which  time  she  gave 
thirty  days  oral  notice  that  she  would 
vacate  the  facility  on  September  7, 1984. 
This  notice  was  later  confirmed  in 
writing  on  August  24. 1984.  MCB 
requested  that  she  stay  until  a  new 
vendor  took  over,  but  she  declined, 
citing  the  need  to  take  care  of  personal 
and  business  matters  before  October 

1984  the  effective  date  for  her 
assignment  to  a  new  facility.  Ms. 
Jacteon  advised  MCB  that  she  saw  no 
reason  for  any  interruption  of  seniority. 

MCB  reiterated  in  a  letter  of  August 
29, 1984  that  Sears  wanted  a  smooth 
transition  between  the  claimant  and  the 
new  vendor  and  estimated  that  this 
would  extend  into  late  September  or 
early  October.  MCB  further  advised 
calimant  that  vacating  the  Sears  facility 
on  September  7, 1984  would  constitute 
abandonment  without  giving  the  thirty 
(30)  day  written  notice  required  by 
MCB's  regulations.  MCB  suggested  to 
Ms.  Jackson  that  she  could  protect  her 
seniority  status  by  sending  a  second 
notice  to  vacate  and  remain  at  Sears 
untii  she  became  the  vendor  of  record  at 
her  new  facility.  The  grievant.  however, 
did  not  do  this  and  vacated  the  Sears 
facility  on  September  7, 1984. 

On  November  29, 1984,  the 
Commissioner  of  MCB  ruled  that  Ms. 
Jackson's  seniority  as  a  vendor  ceased 
accruing  as  of  September  7. 1984  and 
would  begin  again  only  when  she 
started  to  operate  another  facility. 
Claimant  appealed  this  decision  and 
argued  before  the  arbitration  panel  that 
MCB  should  have  applied  regulations  at 
111  CMR  Section  3.07(11)  to  her 
situation — regulations  which  protect  the 
seniority  status  of  a  vendor  who  "is 
operating  a  vending  facility  that  is  lost 
to  flie  Vending  Facilities  Program 
through  no  fault  of  the  vendor — ."  The 
panel  rejected  her  argument,  fmding  that 
her  facility  was  not  in  fact  lost  to  the 
program.  The  panel  further  found  that 
MCB  had  correctly  applied  the 
regulation  at  Section  3.07(10)  which 
provides,  except  in  certain  instances  not 


applicable  to  Ms.  Jackson's  situation, 
that  vendor  seniority  is  gained  "only  by 
the  number  of  days  that  the  vendor  has 
actually  operated  a  vending  facility.     - 
.  .  ."  The  panel  stated  that  Ms. 
Jackson's  complaint  had  considerable 
equitable  appeal,  noting  that  MCB's 
regulations  "fail  to  protect  a  vendor  who 
is  involuntarily  terminated  by  the  owner 
of  a  program  vending  facility  through  no 
fault  of  the  vendor." 

The  panel  therefore  upheld  the 
November  29. 1984  decision  rendered  by 
the  Commissioner  of  MCB. 

[PR  Doc.  87-7177  Filed  3-31-87;  8:45  ainJ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER87-329-000  et  al.] 

Tucson  Electric  Power  Co.  et  al.; 
Electric  Rate  and  Corporate  i 

Regulation  Filings  |       ' 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tucson  Electric  Power  Company 

(Docket  No.  ER87-329-000J  ' 

March  24, 1987. 

Take  notice  that  on  March  19, 1987, 
Tucson  Electric  Power  Company 
("Tucson")  tendered  for  filing  a  Notice 
of  Cancellation  of  the  Loop  Flow 
Agreement  between  the  Western 
Systems  Coordinating  Council 
( "WSCG")  and  its  participating 
members  and  Tucson.  FERC  Rate 
Schedule  No.  51.  | 

Tucson  requests  termination  of  said 
Agreement  as  of  August  31, 1985  as  the 
date  when  said  Agreement  expired 
pursuant  to  its  terms,  and  also  requests 
waiver  of  the  notice  requirements  of  18 
CFR  35.15. 

Copies  of  this  filing  have  been  served 
upon  all  of  WSCC's  participating 
members. 

Comment  date:  April  7. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER87-334-000]  j  |  ^     j , 

March  29, 1987. 

Take  notice  that  the  Bangor  Hydro- 
Electric  Company  ("BHE")  on  March  20, 
1987,  tendered  for  filing  as  an  initial  rate 
schedule,  a  Unit  Exchange  and  Energy 
Banking  Agreement  ("Agreement") 
dated  as  of  December  23, 1986  among 
BHE,  Boston  Edison  Company 
( "BECO"),  and  Down  East  Peat  LP. 


("DEP").  For  administering  the 
Agreement,  BHE  would  receive 
approximately  $48,000  per  year. 

Under  the  Agreement,  beginning  on  or 
after  the  commencement  date  of 
operation  of  the  DEP  Qualifying  Facility 
located  in  Deblois.  Maine,  BHE  will 
mitigate  that  the  risks  to  DEP  of  revenue 
interruptions  in  DEPs  power  sales 
contract  with  BECO,  which  interruptions 
or  other  cost  penalties  may  otherwise 
result  from  transmission  constraints  on 
the  north-south  transmission  path 
between  DEP's  qualifying  small  power 
production  facihty  in  Deblois.  Maine 
and  BECO.  Copies  of  the  filing  have 
been  served  upon  BECO  and  DEP. 

Comment  date:  April  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Dayton  Power  and  Light 
Company  and  The  Ohio  Edison 
Company 

'  [Docket  No.  ER87-333-000| 
March  26.  1987. 

Take  notice  that  The  Dayton  Power 
and  Light  Company  (on  March  20, 1987. 
tendered  for  filing,  on  its  own  behalf, 
and  on  behalf  of  The  Ohio  Edison 
Company,  revisions  to  their 
Interconnection  Agreement.  The 
proposed  changes  incorporate  individual 
schedules  for  Emergency  Power.  Short- 
Term  Power,  Economy  Power  and  Non- 
Displacement  Power,  revise  the  Short- 
Term  Power  rate,  incorporate  a  demand 
charge  in  Non-Displacement  Power 
transactions  and  introduce  a  minimum 
charge  on  Emergency  Power.  These 
changes  are  being  made  to  introduce 
flexibility  in  demand  rates  to  meet 
market  conditions. 

This  filing  was  served  upon  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  April  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Company 

IDocket  No.  ER87-228-000J 
March  26. 1987. 

Take  notice  that  on  March  23, 1987, 
Duke  Power  Company  (Duke)  tendered 
forfiling  an  amendment  to  the  January 
23. 1987  filing  in  this  docket,  concerning 
the  Interconnection  Agreement  between 
Duke  and  Carolina  Power  and  Light 
Company,  which  provides  for  general 
interconnection  services  between  Duke 
and  CP&L 

Comment  date:  April  9. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Florida  Power  &  Light  Company 

[Docket  No.  ER87-332-0001 

March  26. 1987. 

Take  notice  that  on  March  20. 1987, 
Florida  Power  &  Light  Company  ("FPL") 
tendered  for  filing  a  document  entitled 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and  Utility 
Board  of  the  City  of  Key  West,  Florida 
("City")  and  documents  entitled 
Schedule  TF  Operating  Agreement 
Between  Florida  Power  &  Light 
Company  and  Utility  Board  of  the  City 
of  Key  West,  Florida,  and  Schedule  TX 
Operating  Agreement  Between  Florida 
Power  &  Light  Company  and  Utility 
Board  of  the  City  of  Key  West,  Florida 
which  documents  supplement  the 
Agreement  to  Provide  Specified 
Transmission  Service. 

FPL  states  that  under  the  Agreement 
to  Provide  Specified  Transmission 
Service  Between  Florida  Power  &  Light 
Company  and  Utility  Board  of  the  City 
of  Key  West.  Florida  ("Agreement"). 
FPL  will  transmit  power  and  energy  for 
City  as  is  required  in  implementation  of 
its  interchange  agreements  with  Florida 
Municipal  Power  Agency,  Florida  Power 
Corporation:  Fort  Pierce  Utilities 
Authority;  City  of  Gainesville,  Florida; 
City  of  Homestead.  Florida;  Jacksonville 
Electric  Authority;  Kissimmee  Utility 
Authority;  City  of  Lakeland,  Florida; 
City  of  Lake  Worth;  Utilities 
Commission,  City  of  New  Smyrna 
Beach;  Orlando  Utilities  Commission; 
Sebring  Utilities  Commission;  Seminole 
Electric  Cooperative,  Inc.;  City  of  St. 
Cloud;  City  of  Starke;  Tampa  Electric 
Company  and  City  of  Vero  Beach, 
Florida. 

FPL  further  states  that  the  Schedule 
TF  Operating  Agreement  and  Schedule 
TX  Operating  Agreement  define  the 
methodology  used  to  determine  the 
additional  incremental  cost  under 
sections  F.4  and  F.4  of  the  Agreement. 

FPL  requests  that  waiver  of  §  35.3  of 
the  Commission's  Regulations  be 
granted  and  that  the  proposed 
Agreement  be  made  effective  on  the  in- 
service  date  of  the  138  kV  transmission 
line  connecting  the  City  to  the  mainland, 
estimated  to  be  on  or  about  April  1, 
1987.  FPL  is  authorized  to  represent  that 
the  City  supports  this  request  for  a 
waiver.  FPL  states  that  copies  of  the 
filing  were  served  on  City. 

Comment  date:  April  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Monongahela  Power  Co.,  et  al 

[Docket  No.  ER87-33O-O00J 
March  26, 1987. 

Take  notice  that  on  March  19, 1987. 
Allegheny  Power  Service  Corporation 
submitted  for  filing  under  Part  35.12  of 
the  Commission's  regulations  three 
related  agreements  concerning  (1)  long- 
term  capacity  and  energy  service  among 
Monongahela  Power  Company,  West 
Penn  Power  Company  and  The  Potomac 
Edison  Company  (the  APS  Group)  and 
Potomac  Electric  Power  Company 
(Pepco),  (2)  equivalent  long-term 
capacity  and  energy  service  among  Ohio 
Edison  Company  and  Pennsylvania 
Power  Company  (the  OE  Group)  and  the 
APS  Group,  and  (3)  sale  of  the  long-term 
capacity  and  energy  entitlement 
underlying  the  foregoing  transactions  by 
the  OE  Group  to  Pepco. 

The  agreements  together  provide  for 
the  purchase  by  Pepco  through  APS 
Group  of  firm  capacity  and  associated 
energy,  initially  200  megawatts 
commencing  June  1, 1987,  increasing  in 
1989  to  450  megawatts,  for  a  total  of 
nearly  nineteen  years  of  such  service 
(through  2005). 

The  parties  state  that  the  agreements 
are  beneficial  to  all  parties  and  their 
customers  and  are  in  the  public  interest, 
and  that  charges  for  the  aforesaid 
services  were  negotiated  at  arms'  length 
in  a  competitive  environment  and  are 
mutually  advantageous.  The  parties 
request  an  effective  date  of  June  1, 1987, 
and  request  waiver  of  the  Commission's 
notice  requirements  if  necessary 
therefor. 

Comment  date:  April  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Montaup  Electric  Company 
[Docket  No.  ER85-106-006) 
March  26, 1987. 

Take  notice  that  on  February  25, 1987, 
Montaup  Electric  Company  (the 
Company)  tendered  for  filing  a 
compliance  report  as  specified  by  the 
Commission's  order  of  January  30. 1987.    I 

Comment  date:  April  9. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montaup  Electric  Company 

[Docket  No.  ER85-106-005J 
March  26. 1987. 

Take  notice  that  on  February  10. 1987, 
Montaup  Electric  Company  (the 
Company)  tendered  for  filing  revised 
sheets  implementing  the  settlement  in 
this  docket  accepted  by  the  Commission 
on  January  30. 1987.  The  Company 
states  that  the  revised  sheets  provide  for 
(1)  a  one-time  credit  applied  to  the 
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power  Dills  for  January  iy«/,  i2)  a 
reduction  in  M-11  base  demand  charge 
of  $0.06224  to  be  effective  from  January 
1, 1987  through  June  30, 1987,  and  (3) 
effective  July  1, 1987  a  further  reduction 
in  the  base  demand  charge  of  $0.04868 
takes  place  until  either  the  M-11  rate  is 
superseded  or  Seabrook  No.  2  losses  are 
recovered  per  settlement. 

Comment  date:  April  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Montaup  Electric  Company 

[Docket  No.  ER85-106-0081 
March  26. 1987. 

Take  notice  that  on  February  17. 1987. 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  compliance  reports  in 
support  of  credits  issued  to  Montaup's 
M-Rate  customers,  pursuant  to  eirticle  1- 
2  of  the  subject  Settlement  Agreement 
Montaup  states  that  credits  for  the 
second  adjustment  period  from  March  1, 
1986  through  December  31, 1986. 
including  interest  accrued  through 
January  31, 1987  were  applied  to  M-Rate 
customers  billings  for  the  month  of 
January  1987  on  February  12, 1987. 

Comment  date:  April  9, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Nantahala  Power  and  Light  Company 

(Docket  No.  EL82-20-O031 
March  26, 1987. 

Take  notice  that  on  March  18. 1987, 
Nantahala  Power  and  Light  Company 
(the  Company]  tendered  for  filing  a 
revised  PL-(COSAC]  rate  tariff 
conforming  with  Opinion  No.  255.  issued 
by  the  Commission  on  November  25, 
1986  in  Docket  No.  EL82-20-000.  by 
eliminating  the  normalization 
adjustment  for  wartime  accelerated 
depreciation. 

Comment  date:  April  9, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Utah  Power  &  Light  Company 

(Docket  No.  ER87-331-00O1 
March  2b,  1987. 

Take  notice  that  on  March  20, 1987. 
Utah  Power  &  Light  Company  (Utah) 
tendered  for  filing  new  Service 
Agreements  providing  for  sales  under 
Service  Schedules  UTAH-lB  and 
UTAH-lC  of  Volume  2  of  Utah's  FERC 
Electric  Tariff  under  which  Utah  sells 
and  delivers  non-firm  energy  to  electric 
utilities.  The  new  Service  Agreements 
are  with  the  following: 
City  of  Anaheim,  Public  Utilities 

Department 
City  of  Burbank,  Public  Service 

Department 


Deseret  Generation  &  Transmission 

Cooperative 
City  of  Glendale,  Public  Service 

Department 
City  of  Pasadena 
City  of  Provo 
City  of  Vernon 

Utah  requests  that  the  agreements 
under  Schedule  UTAH-lB  with  City  of 
Burbank.  Deseret  Generation  & 
Transmission  Cooperative,  City  of 
Glendale,  City  of  Pasadena,  and  City  of 
Provo  be  made  effective  retroactively  as 
of  December  16, 1986.  August  19, 1966, 
October  13, 1986,  December  16, 1986. 
and  October  3, 1986,  respectively,  the 
dates  of  first  delivery  under  such 
agreements,  and  that  the  notice 
requirements  of  S  35.3  be  waived.  Utah 
also  requests  that  the  agreements  under 
Schedule  UTAH-lC  with  City  of 
Burbank,  City  of  Glendale,  and  City  of 
Pasadena  be  made  effective 
retroactively  as  of  November  10, 1986, 
October  17, 1988,  and  December  17, 
1986,  respectively,  the  dates  of  first 
delivery  under  such  agreements,  and 
that  the  notice  requirements  of  section 
35.3  be  waived.  No  sales  have  been 
made  under  any  of  the  other  agreements 
not  specifically  stated  above,  and  Utah 
requests  that  diose  agreements  be  made 
effective  either  May  19, 1987.  or  the  date 
service  actually  commences,  whichever 
occurs  first. 

Copies  of  this  filing  were  served  on 
the  parties  listed  above,  and  upon  the 
Pacific  Service  Commission  of  Utah. 

Comment  date:  April  9, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takeok  but  will  not  serve  to  make 
prote$tants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  thi^  Filing  are  on  file  with  the 
Comitiission  and  are  available  for  public 
inspection. 
Kennath  F.  Plumb, 
Secretary. 
IFR  Doc.  87-7155  Filed  3-31-87;  8:45  am] 
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(Docket  No*.  OFS7-32(MM)0  et  al.1 


Overland  Energy  Corporation  et  aL; 
Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc. 

Comment  dale:  Thirty  days  from 
pubhcation  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
March  26, 1967 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Overland  Energy  Corporation 

(Docket  Nos.  QF87-320-0001 

On  March  10, 1987,  Overland  Energy 
Corporation  (Applicant),  of  P.O.  Box  967, 
Keokuk,  Iowa  52632  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration         _ 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Hannibal, 
Missouri.  The  facility  will  consist  of  two 
natural  gas  fired  engine  generators.  Heat 
recovered  from  the  jacket  cooling  water 
and  exhaust  will  be  used  by  the  Great 
River  Gas  Company  during  the  winter 
for  space  heafing,  and  during  the         ■ 
summer,  via  an  absorption  chiller  for 
building  air  conditioning.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  1,210  kW.  Installafion 
of  the  facility  will  begin  approximately 
in  May  1987. 

2.  The  Ralph  M.  Parsons  Company 

[Docket  Nos.  QF87-293-0001  '        j 

March  26, 1987. 

On  March  9, 1987,  The  Ralph  M.    ■   | 
Parsons  Company  (Applicant),  of  100 
West  Walnut  Street,  Pasadena, 
California  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the  , 

Commission's  regulations.  No  ! 

determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  combined-cycle  cogeneration 
facility  will  be  located  at  Saugus, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generation  unit,  a 
heat  recovery  steam  generator  and  an 
extraction/condensing  steam  turbine 
generating  unit.  Steam  produced  by  the 
facility  will  be  used  for  process,  cooling 
and  space  healing.  The  maximum  net 
electric  power  production  capacity  of 
the  facility  will  be  27,168  kW.  The 
primary  energy  source  will  be  natural 
gas.  Installation  of  the  facility  will  begin 
in  March  1988. 
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3.  Solar  Turbines  Incorporated 

(Docket  No.  QF87-321-000) 
March  26, 1987. 

On  March  12, 1987,  Solar  Turbines 
Incorporated  (Applicant),  of  2200  Pacific 
Highway,  San  Diego,  California  92138- 
5376  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Albany,  New 
York.  The  facility  will  consist  of  three 
(3)  combustion  turbine  generator  sets, 
three  (3)  heat  recovery  steam  generating 
units  and  a  single  extraction/condensing 
steam  turbine-generator.  The  steam 
extracted  from  the  turbine  will  be 
delivered  to  the  Albany  Medical  Center 
for  air  conditioning  and  space  and 
domestic  water  heating.  The  primary 
energy  source  will  be  natural  gas.  The 
net  electric  power  production  capacity 
will  be  15.46  megawatts.  Installation  of 
the  facility  will  begin  in  July  1987. 

4.  Cogeneration  Technology  and 
Development  Company 

[Docket  No.  QF85-284-001J 
March  26, 1987. 

On  March  9, 1987,  Cogeneration 
Technology  and  Development  Company 
(Applicant),  of  257  East  200  South,  Suite 
800,  Salt  Lake  City,  Utah  84111. 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Recertification  of  the  facility  is 
requested  due  to  an  increase  in  the  size 
of  the  greenhouse  complex  from  6  acres 
to  12  acres,  and  a  change  in  crop  from 
roses  to  tomatoes  and  other  vegetable 
crops.  All  of  the  other  facility's 
characteristics  remain  the  same  as 
originally  proposed  and  certified 
(Docket  No.  QF85-284-000.  31  FERC 
11  61,299). 

5.  Long  Island  Cogeneration  Limited 
Partnership 

(Docket  No.  QF87-322-000J 
March  26, 1987. 

On  March  17, 1987,  Long  Island 
Cogeneration  Limited  Partnership 
(Applicant),  of  187  Mountain  Avenue. 
Summit.  New  Jersey  07901,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Suffolk 
County,  New  York.  The  facility  will 
consist  of  a  combustion  turbine 
generating  unit,  a  waste  heat  recovery 
steam  generator  and  a  steam  turbine 
generator.  Steam  recovered  from  the 
facility  will  be  used  for  heating,  drying 
and  sanitizing  in  an  industrial  process 
and,  also,  for  heating  and  cooling 
buildings.  The  electric  power  production 
capacity  will  be  79  MW.  The  primary 
energy  source  will  be  natural  gas. 
Installation  of  the  facility  will  be  in  1988. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-7156  Filed  3-31-87;  8:45  am] 
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[Docket  No.  EL87-23-000] 

Connecticut  Yankee  Atomic  Power 
Co.  Order  Instituting  Compliant  and 
Establishing  Hearing  Procedures 

Issued  March  26, 1987. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

Connecticut  Yankee  Atomic  Power 
Company  (Connecticut  Yankee]  has  on 
file  with  the  Commission  a  formula 
rate  '  for  service  from  a  nuclear 
generating  unit  to  sponsoring  utility 
companies  which  own  stock  in 
Connecticut  Yankee.  The  formula  rate 
includes  a  rate  of  return  on  common 
equity  component.  The  equity  return 
component  is  currently  set  at  17%. 


During  the  last  year,  the  cost  of 
capital  has  declined  significantly.*  As  a 
result,  the  Commission  believes  that  the 
current  17%  equity  return  reflected  in 
Connecticut  Yankee's  formula  rate  may 
result  in  rates  which  are  unjust  and 
unreasonable. 

In  the  circumstances,  the  Commission 
believes  that  it  is  appropriate  to  institute 
a  proceeding  pursuant  to  section  206  of 
the  Federal  Power  Act  to  determine 
whether  Connecticut  Yankee's  formula 
rate  results  in  rates  which  are  unjust 
and  unreasonable  and,  if  such  a  finding 
is  made,  to  establish  rates  which  are  just 
and  reasonable.  Since  any  change  to  the 
equity  return  component  will  be 
possible  only  on  a  prospective  basis,  we 
shall  direct  the  presiding  judge  to 
expedite  the  hearing  and  briefing  so  that 
an  initial  decision  may  be  issued  no 
later  than  July  10, 1987.  We  shall  also 
direct  Commission  trial  staff  to  file  its 
direct  testimony  within  10  days  of 
issuance  of  this  order.  A  prehearing 
conference  to  establish  all  other 
procedural  dates  by  the  presiding  judge 
shall  be  held  within  5  days  of  the  filing 
of  staffs  testimony.  We  shall  also  direct 
the  parties  to  submit  briefs  on 
exceptions  within  14  days  of  the  initial 
decision  and  briefs  opposing  exceptions 
within  14  days  from  the  filing  of  briefs 
on  exceptions.  Finally,  we  note  that 
once  the  record  is  before  the 
Commission,  it  is  our  intent  to  expedite 
our  review  of  the  issues  raised  in  order 
that  a  final  resolution  of  this  case  can  be 
made  at  the  earliest  date  possible. 

Under  current  Commission  precedent, 
formula  rates  may  be  designed  to 
automatically  track  all  cost  changes, 
except  changes  to  the  equity  return, 
without  the  necessity  of  a  filing  pursuant 
to  Part  35  of  the  Commission's 
regulations.  18  CFR  Part  35  (1986). 
Automatic  changes  in  the  equity  return 
component  have  not  been  allowed 
because  this  aspect  of  a  utility's  rates 
requires  an  assessment  of  market 
conditions.'  However,  this  results  in 
formula  rates  not  properly  tracking 
equity  costs.  In  view  of  this  and  of  the 
fact  that  rate  relief  with  respect  to  the 
equity  return  component  of  formula 
rates  is  available  only  on  a  prospective 
basis  under  section  206  of  the  Federal 
Power  Act,  a  modification  in  formula 
rates  may  be  appropriate.  Since  formula 
rates  require  waiver  of  the  notice  and 
review  provisions  of  the  Federal  Power 


■  Connecticut  Yankee  Rate  Schedule  FPC  No.  1. 


'  For  example,  the  Commitglon's  Generic  Rate  of 
Return  on  Common  Equity  has  decreased  from 
13.68%  to  11.2%. 

'  See  New  England  Power  Company.  31  FERC 
I  61.378  (1985):  Southwestern  Electric  Power 
Company,  31  FERC  1 61.389  (1985). 
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Act,  the  Commission  wishes  to  consider, 
in  the  hearing  ordered  herein,  whether  it 
should  henceforth  condition  the  use  of 
Connecticut  Yankee's  formula  rate  upon 
a  requirement  that  the  utility 
periodically  justify  its  equity  component 
under  a  procedure  which  affords  refund 
protection.  Accordingly,  the  parties  shall 
also  address  this  issue. 

Any  person  desiring  to  be  heard 
should  file  a  protest  or  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  (18  CFR  385.211 
and  385.214  (1986)).  All  such  protests  or 
motions  should  be  filed  within  10  days 
of  issuance  of  this  order. 

The  Commission  Orders 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  section 
206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR.,  Chapter  I), 
a  public  hearing  shall  be  held 
concerning  the  justness  and 
reasonableness  of  Connecticut  Yankee's 
formula  rate. 

(B)  The  Commission's  trail  sta^  shall 
file  testimony  concerning  the 
appropriate  rate  of  return  on  common 
equity  and  appropriate  modifications  to 
Connecticut  Yankee's  formula  rate 
regarding  the  periodic  filings  described 
above  within  10  days  of  the  date  of  this 
order. 

(C)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  fudge,  shall 
convene  a  conference  in  this  proceeding 
within  approximately  5  days  of  the  date 
of  the  filing  of  staffs  testimony,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  The  Presiding  Judge  is  authorized 
to  rule  on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Presiding  Judge  is  hereby 
directed  to  establish  a  procedural 
schedule  which  will  permit  an  initial 
decision  to  be  issued  no  later  than  July 
10. 1987. 

(D)  The  parties  are  hereby  directed  to 
file  briefs  on  exceptions  within  14  days 
of  the  initial  decision  and  briefs 
opposing  exceptions  within  14  days  of 
the  filing  of  briefs  on  exceptions. 


(E)  Subdockel  000  of  Docket  No.  EL87- 
23  is  hereby  terminated.  Docket  No. 
EL87-23-001  is  hereby  assigned  to  the 
evidentiary  proceeding  ordered  herein. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Coministion. 
LoisD.Cashell. 
A  cting  Secretary. 
[FR  Doc.  87-7065  Filed  3-31-«7;  8:45ain] 

BILUNQ  COM  S717-«1-« 


[Docket  No.  EL87-22-000I 

Vermont  Yankee  Nuclear  Power  Corp; 
Order  Instituting  Comptaint  and 
Establishing  Hearing  Procedures 

Issuad  March  26, 1987. 

Before  Commissionersr  Martha  O.  Hesse, 
Chainaan:  Anthony  G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yankee)  has  on 
file  with  the  Commission  a  formula 
rate  '  for  service  from  a  nuclear 
generating  unit  to  sponsoring  utility 
companies  which  own  stock  in  Vermont 
Yankee.  The  formula  rate  includes  a  rate 
of  return  on  common  equity  component. 
The  equity  return  component  is 
curreatly  set  at  15%. 

During  the  last  year,  the  cost  of 
capital  has  declined  significantly.*  As  a 
result,  the  Commission  believes  that  the 
current  15%  equity  return  reflected  in 
Vermont  Yankee's  formula  rate  may 
result  in  rates  which  are  unjust  and 
unreasonable. 

In  the  circumstances,  the  Commission 
believes  that  it  is  appropriate  to  institute 
a  proceeding  pursuant  to  section  206  of 
the  Federal  Power  Act  to  determine 
whether  Vermont  Yankee's  formula  rate 
results  in  rates  which  are  unjust  and 
unreasonable  and.  if  such  a  finding  is 
made,  to  establish  rates  w4uch  are  just 
and  reasonable.  Since  any  change  to  the 
equity  return  component  will  be 
possible  only  on  a  prospective  basis,  we 
shall  direct  the  presiding  judge  to 
expedite  the  hearing  and  briefing  so  that 
an  initial  decision  may  be  issued  no 
later  than  July  10, 1987.  We  shall  also 
direct  Commission  trial  staff  to  file  its 
direct  testimony  within  10  days  of 
issuance  of  this  order.  A  prehearing 
conference  to  estabhsh  all  other 
procedural  dates  by  the  presiding  judge 
shall  be  held  within  5  days  of  the  filing 
of  staffs  testimony.  We  shall  also  direct 


the  parties  to  submit  briefs  on 
exceptions  within  14  days  of  the  initial 
decision  and  briefs  opposing  exceptions 
within  14  days  from  the  filing  of  briefs 
on  exceptions.  Finally,  we  note  that 
once  the  record  is  before  the 
Commission,  it  is  our  intent  to  expedite 
our  review  of  the  issues  raised  in  order 
that  a  final  resolution  of  this  case  can  be 
made  at  the  earliest  date  possible. 

Under  current  Commission  precedent, 
formula  rates  may  be  designed  to 
automatically  track  all  cost  changes, 
except  changes  to  the  equity  return, 
without  the  necessity  of  a  filing  pursuant 
to  Part  35  of  the  Commission's 
regulations.  18  CFR  Part  35  (1988). 
Automatic  changes  in  the  equity  return 
component  have  not  been  allowed 
because  this  aspect  of  a  utility's  rates 
requires  an  assessment  of  market 
conditions,'  However,  this  results  in 
formula  rates  not  properly  tracking 
equity  costs.  In  view  of  this  and  of  the 
fact  that  rate  relief  with  respect  to  the 
equity  return  component  of  formula 
rates  is  available  only  on  a  prospective 
basis  under  section  206  of  the  Federal 
Power  Act,  a  modification  in  formula 
rates  may  be  appropriate.  Since  formula 
rates  require  waiver  of  the  notice  and 
review  provisions  of  the  Federal  Power 
Act.  the  Commission  wishes  to  consider, 
in  the  hearing  ordered  herein,  whether  it 
should  henceforth  condition  the  use  of 
Vermont  Yankee's  formula  rate  upon  a 
requirement  that  the  utility  periodically 
justify  its  equity  component  under  a 
procedure  which  affords  refund 
protection.  Accordingly,  the  parties  shall 
also  address  this  issue. 

Any  person  desiring  to  be  heard 
should  file  a  protest  or  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC    , 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  (18  CFR  385.211 
and  385.214(19861).  All  such  protests  or 
motions  should  be  filed  within  10  days 
of  issuance  of  this  order. 

The  ComBiisaion  Orders 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  ft)wer  Act,  particularly  section 
206  thereof,  and  pursuant  to  the 
Commission's  Roles  of  (Practice  and 
Procedure  and  the  regulations  under  the 


■  Vermont  Yankee  Rale  Sdiedule  PPC  No.  1. 

'  Far  example,  the  Commission't  Generic  Rate  of 
Relurli  on  Common  Equity  has  decrsaMd  (root 
13L6Mtol1.2«. 


'  See  New  England  Power  Company.  31  FERC  | 
61.378  (1985):  Soufhwetlem  Electnc  Power 
Company.  31  FERC  1  01.388  (198S). 


Federal  Regwter  /  Vol.  52.  No.  62  /  Wedneaday,  April  1.  1987  /  Notices 


19M5 


Federal  Power  Act  (18  CFR  Chapter  I},  a 
public  hearing  shall  be  hrid  concerning 
the  justness  and  reasonableness  of 
Vermont  Yankee's  formula  rate. 

(B)  The  Commiasian's  trial  staff  shall 
file  testimony  concerning  the 
appropriate  rate  of  return  on  common 
equity  and  appropriate  modifications  to 
Vermont  Yankee's  formula  rate 
re^rding  the  periodic  filings  described 
above  within  10  days  of  the  date  of  this 
order. 

(C)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  judge,  shall 
convene  a  conference  in  this  proceeding 
within  approximately  5  days  of  the  date 
of  the  filing  of  staffs  testimony,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commissioa  825  [^orth 
Capitol  Street.  NE.,  Washington.  DC 
20426.  The  Presiding  Judge  is  authorized 
to  rule  on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commissior's  Rules  of  Practice  and 
Procedure.  The  Presiding  Juc^e  is  hereby 
directed  to  establish  a  procedural 
schedule  which  will  permit  an  initial 
decision  to  be  issued  no  later  than  July 
10, 1967. 

(D)  The  parties  are  hereby  directed  to 
file  briefs  on  exceptions  within  14  days 
of  the  initial  decision  and  briefs 
opposing  exceptions  within  14  days  of 
the  filing  of  briefs  on  exceptions. 

(E)  Subdocket  000  of  Docket  No.  EL87- 
22  is  hereby  terminated.  Docket  No. 
EL87-22-001  is  hereby  assigned  to  the 
evidentiary  proceeding  ordered  herein. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretary. 

[PR  Doc.  87-7066  Rled  3-31-67;  8:45  amj 

BILUNO  CODE  e717-01-M 

[Doctet  No.  EL87-21-000] 

Order  lnsttttrtrr>g  Complaint  and 
EstatHishing  Hearing  Procedures; 
Yankee  Atomic  Electric  Co. 

(Issued  March  26, 1987.) 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandl  and  CM.  Naeve. 

Yankee  Atomic  Electric  Company 
(Yankee  Atomic)  has  on  file  with  the 
Commission  a  formula  rate  '  for  service 
from  a  nuclear  generating  unit  to 
sponsoring  utility  companies  which  own 
stock  in  Yankee  Atomic.  The  formula 
rate  includes  a  rate  of  return  on  conunon 


equity  component.  The  tqjuHy  return 
componeat  is  aarrently  set  at  14.5%. 

During  the  last  year,  die  cost  of 
capital  has  declined  signifrcanthr.*  As  a 
result,  the  CammisaioB  beheves  that  the 
current  14.5%  equity  return  reflected  in 
Yankee  Atomic's  formula  rate  may 
result  in  rates  which  are  unjust  and 
unreasonable. 

In  the  circumstances,  the  Commission 
believes  that  it  is  appropriate  to  institute 
a  proceeding  pursuant  to  section  206  of 
the  Federal  Power  Act  to  determine 
whether  Yankee  Atomic's  formula  rate 
results  in  rates  which  are  un>ust  and 
unreasonable  and,  if  such  a  finding  is 
made,  to  establish  rates  which  are  just 
and  reasonable.  Since  any  change  to  the 
ecfurty  return  component  veil!  be 
fjossiblc  only  on  a  prosjiectrve  basis,  we 
shall  direct  the  presidiirg  judge  to 
expedite  the  hearing  and  briefing  so  that 
an  initial  decision  may  be  issued  no 
later  than  July  10, 1987.  We  shall  also 
direct  Commission  trial  staff  (o  file  its 
direct  testimony  within  10  days  of 
issuance  of  this  order.  A  prehearing 
conference  to  estabfish  all  other 
procedural  dates  by  the  presiding  judge 
shall  be  held  within  5  days  of  the  filing 
of  staff  testimony.  We  shall  also  direct 
the  parties  to  submit  briefs  on 
exceptions  withm  14  days  of  the  initial 
decision  and  briefs  opposing  exceptions 
within  14  days  of  the  mitial  decision  and 
briefs  opposing  exceptions  within  14 
days  from  the  filing  of  briefs  on 
exceptions.  Fmally,  we  note  that  once 
the  record  is  before  the  Commission,  it 
is  our  intent  to  expedite  our  review  of 
the  issues  raised  in  order  that  a  final 
resolution  of  this  case  can  be  made  at 
the  earliest  date  possible. 

Under  current  Commission  precedent, 
formula  rates  may  be  designed  to 
automatically  track  all  coet  changes, 
except  changRs  to  the  equity  return, 
without  the  necessity  of  a  filing  pursuant 
to  Part  35  of  the  Commission's 
regulations.  18  CFR  Part  35  (1986). 
Automatic  changes  in  the  equity  return 
component  have  not  been  allowed 
because  this  aspect  of  a  utility's  rates 
requires  an  assessment  of  market 
conditions.*  However,  this  results  in 
formula  rates  not  properly  tracking 
equity  costs.  In  view  of  this  and  of  the 
fact  that  rate  relief  with  respect  to  the 
equity  return  component  of  formula 
rates  is  available  only  on  a  prospective 
basis  under  section  206  of  the  Federal 
Power  Act.  a  modification  in  formula 


■  Yankee  AtmEc  Rate  Schedule  FPC  No.  1. 


'  For  example,  the  CommisMon's  Generic  Rate  of 
Return  or  CbnuBon  Ecyuty  has  dtscreaaed  Erom 
13,68%  to  11.2%. 

'See  New  England  Power  Company.  31  FERC 
I61.37ir(lfl85]:  Socttiwestem  Electric  Power 
Company.  31  FERC  f  61 .3W  (IMS). 


rates  may  be  appropriate.  Since  fommla 
rates  require  waiver  of  the  notice  and 
review  provisions  of  the  Federal  Power 
Act.  the  Commission  wishes  to  consider, 
in  the  hearing  ordered  heretn,  whether  it 
should  henceforth  condition  the  use  of 
Yankee  Atomic's  formula  rate  upon  a 
requirement  that  the  utility  periodicalty 
justify  its  equity  component  under  a 
procedure  which  affords  refund 
protection.  Accordingly,  the  parties  shall 
also  address  this  issue. 

Any  person  desiring  to  be  heard 
should  file  a  protest  or  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Pl-ocedure.  (18  CFR  385.211 
and  385.214  (1986)).  All  such  protests  or 
motions  should  be  filed  within  10  days 
of  issuance  oi  this  order. 

The  Commission  Orders 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organiration  Act  and  by  the 
Federal  Power  Act,  particularly  section 
206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Yankee  Atomic's  formula  rate. 

(B)  The  Commission's  trial  staff  shall 
file  testimony  concerning  the 
appropriate  rate  of  return  on  common 
equity  and  appropriate  modifications  to 
Yankee  Atomic's  formula  rate  regarding 
the  periodic  filing  described  above 
within  10  days  of  the  date  of  this  order. 

(C)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
within  approximately  5  days  of  the  date 
of  the  filing  of  staffs  testimony,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  The  Presiding  Judge  is  authorized 
to  rule  on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Presiding  Judge  is  hereby 
directed  to  establish  a  procedural 
schedule  which  will  permit  an  initial 
decision  to  be  issued  no  later  than  July 
10, 1987. 

(D)  The  parties  are  hereby  directed  to 
file  briefs  on  exceptions  within  14  days 
of  the  initial  decision  and  briefs  on 
exceptions. 
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(E)  Subdocket  000  of  Docket  No.  EL87- 
21  is  hereby  terminated.  Docket  No. 
EL87-21-001  is  hereby  assigned  to  the 
evidentiary  proceeding  ordered  herein. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Lois  D.  Cashell, 
Acting  Secretary. 
[PR  Doc.  87-7067  Filed  3-31-87;  8:45  am) 

BiLUNG  COOC  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-180728;  FRL-3.77-51 

Receipt  of  Applications  for  Specific 
Exemptions  To  Use  Clofentezine; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  specific 
exemption  requests  from  the  Michigan, 
Ohio,  and  West  Virginia  Departments  of 
Agriculture  and  the  Virginia  Department 
of  Agriculture  and  Consumer  Services 
(hereafter  referred  to  individually  by 
State  or  collectively  as  "Applicants")  for 
use  of  the  unregistered  pesticide  product 
Apollo  to  control  European  red  mites  on 
apples.  Apollo,  manufactured  by  Nor- 
Am  Chemical  Company,  contains  the 
unregistered  active  ingredient 
clofentezine  (3,6-bis(2-chlorophenyl)- 
1,2.4,5-tetrazine).  EPA  is  soliciting 
comment  before  making  the  decision 
whether  or  not  to  grant  these  specific 
exemption  requests. 

date:  Comments  must  be  received  on  or 
before  April  16, 1987. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-180728,"  should  be 
submitted  by  mail  to:  Information 
Services  Section,  Program  Management 
and  Support  Division  (TS-757C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  236,  CM*2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conFidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Jack  E.  Housenger,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  716C,  CM«2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703- 
557-7189). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.SlC.  136p),  the  Administrator  may, 
at  hisidiscretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicants  have  requested  the 
Administrator  to  issue  specific 
exemptions  to  permit  the  use  of  the 
unregistered  pesticide  product  Apollo  to 
control  European  red  mites  on  apples. 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  these 
requests. 

Virginia  and  West  Virginia  have 
requested  authorization  to  make  one 
comfJete  or  two  "alternate  row  middle 
spra/'  applications  with  Apollo.  A 
maximum  of  four  ounces  of  formulated 
product  (0.125  pound  active  ingredient) 
is  proposed  to  be  applied  per  acre  by 
ground  equipment  as  a  dilute  or 
concentrate  spray.  The  time  of  treatment 
extends  from  "tight  cluster"  until  45 
days  before  harvest. 

Michigan  and  Ohio  have  requested 
authorization  to  make  a  maximum  of 
two  applications  using  up  to  eight 
ounces  of  formulated  product  (0.25 
pound  active  ingredient)  per  acre  per 
application.  Ground  or  aerial  application 
is  proposed.  The  times  of  treatment  are 
from  delayed  dormant  through  petal  fall 
as  an  early  seapon  control  or  before 
population  levels  exceed  three  mites  per 
leaf  as  a  summer  mite  control.  No 
treatment  would  be  allowed  45  days 
prior  to  harvest. 

Michigan  proposes  to  treat  a 
maximum  of  45,000  acres  of  apples 
primarily  in  the  western  portion  of  the 
state.  A  maximum  of  5625  gallons  of 
product  would  be  needed  under  the 
proposed  exemption. 

Ohio  proposes  to  treat  a  maximum  of 
7,500  acres  of  apples  throughout  the 
state.  A  maximum  of  937.5  gallons  of 
Apollo  will  be  needed. 


Virginia  proposes  to  treat  a  maximum 
of  18,000  acres  of  apples  in  Frederick, 
Nelson,  Clarke,  Rockingham, 
Shenandoah.  Albemarle,  Rappahannock, 
Franklin,  Smyth,  Carroll,  Botetourt, 
Patrick,  Bedford,  Warren,  Madison  and 
Roanoke  Counties.  A  maximum  of  562.5 
gallons  of  Apollo  will  be  needed. 

West  Virginia  proposes  to  treat  a 
maximum  of  7,500  acres  of  the  counties 
of  Morgan,  Hampshire,  Berkeley,  and 
Jefferson.  A  maximum  of  437.5  gallons  of 
Apollo  will  be  needed. 

All  applications  are  proposed  to  be 
made  by  or  under  the  direct  supervision 
of  certified  applicators.  The  Applicants 
have  requested  authorization  to  make 
treatments  through  July  1987.  except 
Michigan  which  expects  the  need  for 
treatments  to  continue  until  September 
15, 1987. 

The  Applicants  claim  that  European 
red  mites  devieloped  resistance  to 
Plictran  (cyhexatin)  which  historically 
has  been  used  for  control  of  mites. 
Dicofol  has  also  been  used  in  the  past,, 
however,  resistance  appears  to  have 
developed  to  this  pesticide  as  well. 
Additionally,  dicofol  contains  DDT- 
related  contaminants  making  its  use 
undesirable.  Other  acaricides  such  as 
formetanate  hydrochloride,  oxamyl  and 
propargite  are  not  effective,  toxic  to 
beneficials  or  otherwise  not  appropriate 
for  mite  control  at  various  times.  The 
Applicants  additionally  expect 
extremely  severe  European  red  mite 
populations  because  of  the  need  to 
control  the  periodical  cicada  this  year. 
The  pesticides  usually  applied  for 
cicada  control  decimate  natural  enemies 
of  the  mite. 

The  Applicants  state  that  the  result  of 
not  having  an  effective  control  of  the 
European  red  mite  would  be  decreased 
fruit  size,  loss  of  fruit  set  and  reduced 
fruit  quality.  Michigan.  Virginia,  and 
West  Virginia  estimate  that  losses  of  up 
to  $165  per  acre  for  fresh  market  apples 
and  $100  per  acre  for  processing  apples 
can  be  expected  using  the  registered 
alternatives.  The  use  of  Apollo  would 
reduce  these  losses  to  $40  and  $25  per 
acre,  respectively.  Ohio  estimates  the 
benefits  from  the  use  of  Apollo  to  be 
$2.25  million  for  the  1987  growing 
season. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  in  the  Federal  Register  and  solicit 
public  comment  on  applications 
involving  an  unregistered  active 
ingredient.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Program  Management 
and  Support  Division  at  the  address 
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above.  The  comments  must  be  received 
on  or  before  April  16. 1987,  and  should 
bear  the  identifytng  notation  "OPP- 
180728."  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  Rm.  236,  CM#2. 
1921  JefTerson  Davis  Highway. 
Arlington,  VA.  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

The  Agency,  accordingfy,  will  review 
and  consider  all  comments  received 

Suring  the  comment  period  in 
etermining  whether  to  issue  the 
mergency  exemptions  requested  by 
Michigan,  Ohio,  Virginia  and  West 
Virginia. 

j    Dated:  March  23, 1987. 
Edwin  F.  Tmsworth, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

|FR  Doc.  87-6887  Filed  3-31-87;  8:45  am] 

BILUNG  CODE  6S60-SO-M 


i[OPP-ia0726;  FBL-3t78-5] 

Receipt  of  Applications  for  Specific 
Exemptions  To  Use  Clofentezine; 
Solicitation  of  Put>Uc  Conwnent 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMADV:  EPA  has  received  specific 
.exemption  requests  from  the  Oregon, 
'Pennsylvania,  and  Delaware 
Departments  of  Agriculture  (hereafter 
referred  to  individually  by  State  or 
jcollectively  as  "Applicants")  for  use  of 
the  unregistered  product  Apollo  to 
control  spider  mites  on  apples  and  pears 
in  Oregon  and  European  red  mites  on 
apples  in  Pennsylvania  and  Delaware. 
Apollo,  manufactured  by  Nor-Am 
jCheipical  Company,  contains  the 
lunregisi^red  active  ingredient 
clofentezine  (3,6-bis  (2-chlorophenyI)- 
,1,2,4,5-letrazine).  EPA  is  soliciting 
comment  before  making  the  decision 
whether  or  not  to  grant  these  specific 
lexemplion  requests. 
IDATES:  Comments  must  be  received  on 
'or  before  April  16, 1987. 
Iaodresses:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-180726,"  should  be 
[submitted  by  mail  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
fTS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington. 
DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  information 
(CK)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidenbal 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday  excluding  legal 
holidays. 

FOR  FUfTTHER  INFORMATION  CONTACT. 
By  mail: 
Jack  E.  Honsenger,  Registration  Division 

(TS-767C},  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency,  401  M  St.  SW.,  Washington, 

DC  20460. 
Office  location  and  telephone  rrumber 

Rm.  716C,  CM»2. 1921  Jefferson  Davis 

Highway,  Arlington,  VA  (703-557- 

7889). 
SUPPLEMENTARY  IMFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicants  have  requested  the 
Administrator  to  issue  specific 
exemptions  to  permit  the  use  of  the 
unregistered  product,  Apollo.  Delaware 
and  Pennsylvania  are  requesting 
exemptions  to  control  European  red 
mites  on  apples  and  Oregon  is 
requesting  an  exemption  for  control  of 
spider  mites  on  pears  and  on  pears 
interplanled  with  apples.  Information  in 
accordance  with  40  CFR  Part  166  was 
submitted  as  part  of  these  requests. 

Delaware  and  Pennsylvania  have 
requested  authorization  to  make  one 
complete  or  two  "ahemate  row  middle 
spray"  applications  with  Apollo.  A 
maximum  of  four  ounces  of  formulated 
product  (0.125  pound  active  ingredient) 
is  proposed  to  be  applied  per  acre  as  a 
ground  application  using  an  airblast 
sprayer.  Either  dilute  or  concentrate 
sprays  are  proposed.  The  time  erf 
treatment  extends  from  "tight  cluster" 
until  45  days  before  harvest. 

Oregon  has  requested  authorization  to 
make  a  maximum  of  two  applications 
using  up  to  eight  ounces  of  formolated 
product  (0.25  pound  active  ingredient) 
per  acre  per  application.  Ground 


application  using  an  airblast  sprayer  is 
proposed.  The  lime  of  treatment  extends 
from  the  hrst  si^  of  mite  activity  until 
45  days  before  harvest  for  interplanted 
pear  and  apple  orchards  and  21  days 
before  harvest  for  pear  orchards. 

Delaware  proposes  to  treat  a 
maximum  of  750  acres  of  apples  in 
Delaware,  Kent  and  Sussex  Counties.  A 
maximum  of  23.4  gallons  of  Apollo  will 
be  needed. 

Oregon  proposes  to  treat  a  maximum 
of  18,000  acres  of  pears  and  500  acres  of 
pears  interplanled  with  apples.  A 
maximum  of  2.312.5  gallons  of  product 
would  be  needed  under  the  proposed 
exemption. 

Pennsylvania  proposes  to  treat  a 
maximum  of  23.270  acres  of  apples  in  55 
counties.  A  maximum  of  727  gallons  of 
Apollo  will  be  needed. 

All  applications  are  proposed  to  be 
made  by  or  under  the  direct  supervision 
of  certified  applicators.  The  Applicants 
have  requested  authorization  lo  make 
treatments  through  July  1987. 

Oregon  claims  that  spider  mites 
developed  resistance  to  cyhexatin  and 
later  to  hexakis  diie  to  the  extensive  use 
of  these  pesticides  through  the  1970's. 
This  resistance  was  measured  at 
between  100-  to  2000-fold  by  1983  when 
compared  to  nonresistant  strains. 
According  to  Oregon,  the  carbamate 
acaricides  (i.e..  formetanate 
hydrochloride  and  oxamyl)  provide  for 
rapid  knockdown  of  spider  mites 
followed  by  a  rapid  resurgence  in 
numbers.  These  pesticides  are  also  very 
toxic  to  predaceous  mites  which  further 
contributes  to  the  control  problems 
exhibited  by  these  materials. 

In  an  effort  to  obtain  contrc^  of  spider 
mites,  Oregon  growers  started 
combining  one  of  the  organotin 
acaricides  (i.e.,  cyhexatin  or  hexakis) 
with  a  carbamate  acaricide  in  1983.  This 
proved  to  be  effective  until  last  year. 
Other  pesticides  registered  for  spider 
mile  control  on  apples  and  pears  will 
not  provide  adequate  control,  are  not 
compatible  with  an  integrated  pest 
control  program,  or  are  otherwise 
inappropriate  for  use,  according  to 
Oregon. 

Delaware  and  Pennsylvania  make 
similar  claims  regarding  the 
ineffectiveness  of  registered  pesticides. 
Specifically,  resistance  and/or  high 
toxicity  to  predatory  mites  are  the  main 
reasons  these  states  claim  that 
registered  pesticides  will  not  effectively 
control  the  European  red  mile. 
Additiorially,  Delaware  and 
Pennsylvania  expect  extremely  severe 
European  red  mite  populations  because 
of  the  need  to  control  the  periodical 
cicada  this  year.  The  pesticides  usually 
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applied  for  cicada  control  decimate 
natural  enemies  of  the  mite. 

The  Applicants  state  that  the  result  of 
not  having  an  effective  control  of  spider 
mites  would  be  decreased  fruit  size,  loss 
of  fruit  set  and  reduced  fruit  quality. 
Oregon's  loss  estimates  range  up  to  $2 
million  for  decreased  fruit  size  to  $3.5 
million  due  to  quality  reduction. 
Delaware  and  Pennsylvania  estimate 
losses  of  over  $100  per  acre. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  It  is  the  Agency's  policy  to  solicit 
public  comment  on  applications 
involving  an  unregistered  active 
ingredient.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Program  Management 
and  Support  Division  at  the  address 
above.  The  comments  must  be  received 
on  or  before  April  16, 1987,  and  should 
bear  the  identifying  notation  "OPP- 
180726."  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  Rm.  236,  CM*2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
the  Delaware.  Oregon  and  Pennsylvania 
Departments  of  Agriculture. 

Dated:  March  IJ,  1987. 
James  W.  Akeiman, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  87-6992  Filed  3-31-87;  8:45  am] 

BILLING  COOE  SS60-S0-M 


fOPP-180729;  FRL-3177-31 

Receipt  of  Application  for  Specific 
Exemption  To  Use  Iprodione; 
Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  California 
Department  of  Food  and  Agriculture 
(hereafter  referred  to  as  "Applicant")  for 
use  of  the  product  Rovral  to  control 
postharvest  fruit  decay  on  sweet 
cherries.  Rovral,  manufactured  by 
Rhone-Poulenc,  Inc.,  contains  the  active 
ingredient  iprodione.  EPA  is  soliciting 
comment  before  making  the  decision 
whether  or  not  to  grant  this  specific 
exemption  request. 

date:  Comments  must  be  received  on  or 
before  April  16. 1987. 


AOOAESS:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-180729,"  should  be 
submitted  by  mail  to:  Information 
Services  Section,  Program  Management 
and  Support  Division  (TS-757C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  D.C.  20460.  In  person,  bring 
comments  to:  Rm.  236.  CM*2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copj  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
incltsion  in  the  public  record. 
Infonnation  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Jack  E.  Housenger,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agaicy.  401  M  St..  SW..  Washington. 
D.C.  20460.  Office  location  and 
telephone  number:  Rm.  716C.  CM#2. 
1921  Jefferson  Davis  Highway. 
Arliigton.  VA.  (703-557-7889). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Adtninistrator  to  issue  a  specific 
exemption  to  permit  the  use  of  iprodione 
to  dontrol  postharvest  fruit  decay  on 
sweet  cherries.  Information  in 
accordance  with  40  CFR  Part  166  was 
submitted  as  part  of  this  request. 

the  Applicant  has  requested  a 
maximum  of  one  postharvest  treatment 
using  up  to  one  pound  of  active 
ingredient  per  100  gallons  of  water. 
Application  to  fruit  will  be  made  as  a 
spray  or  dip  without  rinsing.  Rovral  may 
be  tank  mixed  with  an  appropriately 
EPA-labeled  DCNA  product.  A 
m»cimum  of  30,000  tons  of  sweet 
cherries  are  proposed  to  be  treated. 

The  Applicant  has  requested  that 
applications  under  the  exemption  be 
allowed  from  April  23  until  August  1. 


The  Applicant  claims  that  emergency 
conditions  exist  due  to  postharvest  fruit 
decay  caused  by  Monilinia  laxa, 
Monilinio  fructicola,  and  Botrytis 
cinerea.  These  fungi  severely  shorten 
the  storage  and  shelf-life  of  cherries 
which  do  not  receive  protective 
treatments. 

The  hi$torical  means  of  controlling 
fruit  decay  was  through  the  use  of 
benomyl.  However,  this  use  was  deleted 
from  the  product  label  by  the         . 
manufacturer  in  1985  due  to  the 
development  of  resistant  strains  of  the 
causal  organisms  of  fruit  decay. 
Thiophanate-methyl,  also  registered  for 
this  use.  is  a  benzimidazole  fungicide 
like  benomyl  and  has  experienced 
similar  resistance  problems.  Captan  is 
also  registered  for  this  use,  however, 
potential  health  concerns  from  use  of 
this  fungicide  by  Canada,  which  imports 
sweet  cherries  from  California,  have 
precluded  this  use,  according  to  the 
Applicant.  Significant  losses  can  be 
expected  to  occur  without  the  use  of 
iprodione.  | 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  in  the  Federal  Register  and 
provide  an  opportunity  for  public 
comment  when  an  emergency  exemption 
has  been  requested  or  granted  for  that 
use  for  any  previous  three  years  and  a 
complete  application  for  registration  of 
that  use  and/or  a  petition  for  a  tolerance 
for  residues  in  or  on  the  commodity  has 
not  been  submitted  to  the  Agency.  This 
use  of  iprodione  on  sweet  cherries  has 
been  requested  and  authorized  under 
section  18  to  California  since  1984  and 
no  application  for  registration/petition 
for  toler|ance  has  been  submitted. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  above.  The 
comments  must  be  received  on  or  before 
April  la  1987,  and  should  bear  the 
identifying  notation  "OPP-180729."  All 
written  comments  filed  pursuant  to  this 
notice  will  be  available  for  public 
inspection  in  Rm.  236,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  am.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
California  Department  of  Food  and 
Agriculture. 
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Dated:  March  23, 1987. 
Edwin  F.  Tinsworth, 

I  Director,  Registration  Division.  Office  of 

'-   Pesticide  Programs. 

I   |FR  Doc.  87-6888  Filed  3-31-87;  8:45  am| 
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(OPTS-41026;  FRL-3178-9] 

Chemicals  To  Be  Reviewed  by  the 
Toxic  Substances  Control  Act 
Interagency  Testing  Committee;  Public 
Meeting  and  Request  for  Information 

agency:  Toxic  Substances  Control  Act 
Interagency  Testing  Committee. 
action:  Notice. 


summary:  The  Toxic  Substances 
Control  Act  (TSCA)  Interagency  Testing 
Committee  (ITC)  will  hold  a  public 
meeting  to  review  comments  and 
information  on  a  new  Ust  of  chemicals 
;  selected  for  review  by  the  ITC.  The 
method  of  scoring  and  selecting 
chemicals  for  inclusion  on  the  Ust  will 
be  described.  The  public  is  also  invited 
to  submit  to  the  ITC,  after  the  meeting, 
written  comments  and  technical  data  on 
I  the  listed  chemicals.  The  chemicals  on 
!  the  list  are  candidates  for  possible 
recommendation  to  the  Administrator  of 
the  U.S.  Environmental  Protection 
Agency  (EPA),  to  be  given  priority 
consideration  for  the  promulgation  of 
testing  rules  pursuant  to  section  4fal  of 
TSCA. 

DATES:  The  meeting  will  be  held  on  June 
!  18. 1987,  at  10:30  a.m. 
i      Oral  comments  may  be  presented  at 
I  the  meeting.  Written  comments,  data, 

and  information  should  be  sent  to  the 

Executive  Secretary,  ITC.  no  later  than 

June  1. 1987. 

ADDRESSES: 

The  meeting  will  be  held  at:  EPA 
Headquarters,  Rm.  103  NE  Mall,  401  M 
St..  SW.,  Washington,  DC  20460. 
Written  comments  and  information  by 
mail  to:  Robert  H.  Brink.  Executive 
Secretary,  TSCA  Interagency  Testing 
Committee  (TS-792),  Environmental 
Proection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  E-535. 
(202-382-3820) 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Brink,  (202-382-3820). 
SUPPLEMENTARY  INFORMATION:  The 
TSCA  Interagency  Testing  Committee 
will  hold  a  public  meeting  to  receive 
comments  and  gather  information  on  a 
new  list  of  chemical  substances  for 
review  under  section  4(e)  of  TSCA 

S  I.  Background 

I     The  Toxic  Substances  Control  Act,  15 
U.S.C.  2601  et  seq.  (TSCA).  authorizes 


the  Administrator  of  the  Environmental 
Protection  Agency  to  require  testing  of 
chemicals  in  commerce  if  the 
Administrator  makes  certain  findings 
that  are  set  forth  in  section  4(a)  of 
TSCA.  Section  4(e)  established  the 
TSCA  Interagency  Testing  Committee. 
The  ITC  is  charged  with  recommending 
to  the  EPA  Administrator  chemical 
substances  or  mixtures  (chemicals)  to 
which  EPA  should  give  priority 
consideration  for  promulgating  health 
and  environmental  effects  testing  rules 
under  section  4(a)  of  TSCA.  The  EPA 
Administrator  must  respond  to  the  ITC 
recommendations  by  initiating  a 
proceeding  under  section  4(a)  of  TSCA 
for  the  recommended  chemicals  or 
publishing  in  the  Federal  Register  the 
reasons  for  not  doing  so. 

Eight  Federal  agencies  are  specified  in 
section  4(e)(2)(A)  of  TSCA  as  statutory 
members  of  ITC.  The  agencies  are: 
Council  on  Environmental  Quality, 
Department  of  Commerce, 
Environmental  Protection  Agency, 
National  Cancer  Institute,  National 
Institute  of  Environmental  Health 
Sciences.  National  Institute  for 
Occupational  Safety  and  Health. 
National  Science  Foundation,  and 
Occupational  Safety  and  Health 
Administration. 

The  ITC  has  invited  six  other  Federal 
agencies  and  one  national  program,  with 
activities  related  to  the  control  of  toxic 
substances,  to  participate  in  a  liaison 
capacity.  They  are:  Consumer  Product 
Safety  Commission,  Department  of 
Agriculture.  Department  of  Defense. 
Department  of  the  Interior,  Food  and 
Drug  Administration,  National  Library 
of  Medicine,  and  National  Toxicology 
Program.  Staff  support  is  provided  by 
the  Environmental  F*rotection  Agency. 

In  developing  its  recommendation  the 
ITC  is  directed  by  section  4(e)(1)(A)  of 
TSCA  to  consider,  together  with  all 
other  relevant  information,  the  following 
priority  factors  with  respect  to 
chemicals  under  consideration: 

1.  Quantities  that  are  or  will  be 
manufactured. 

2.  Quantities  which  are  entering  or 
will  enter  the  environment. 

3.  Occupational  exposure. 

4.  Non-occupational  human  exposure. 

5.  Similarity  in  chemical  structure  to 
other  substances  which  are  known  to 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment. 

6.  Existence  of  data  concerning  health 
and  environmental  effects. 

7.  The  extent  to  which  testing  will 
develp  useful  data  on  the  risk  of  injury 
to  health  or  the  environment. 

8.  The  reasonably  foreseeable 
availability  of  testing  facilities  and 
personnel. 


BEST  COPY  AVAILABLE 


The  ITC  is  also  directed  by  section 
4(e)(1)(A)  of  TSCA  to  give  priority 
attention,  in  establishing  its  list  of 
recommended  chemicals,  to  those 
chemicals  which  are  known  to  cause  or 
contribute  to  or  which  are  suspected  of 
causing  or  contributing  to  cancer,  gene 
mutations  or  birth  defects. 

Section  4(e)  requires  that  the  ITC 
revise  its  list  of  recommended  chemicals 
as  necessary  at  least  once  ever  6 
months.  The  initial  report  of  the  ITC  to 
the  EPA  Administrator  was  published  in 
the  Federal  Register  of  October  12. 1977 
(42  FR  55026).  This  report  contains  a 
description  of  the  Committee's  scoring 
and  review  processes,  together  with  the 
initial  Ust  of  recommended  chemicals. 
Eighteen  subsequent  reports  have  been 
issued  by  the  ITC. 

The  ITC  completed  its  Sixth  Scoring 
Exercise  in  January  1987.  This  exercise 
was  designed  to  select  additional 
chemicals  which  warrant  detailed 
review  to  determine  which  should  be 
recommended  to  the  EPA  Administrator 
for  priority  consideration.  This  scoring 
exercise  produced  a  Ust  of  40  chemicals 
to  be  reviewed  by  the  ITC  during  the 
next  12  to  18  months.  The  chemicals  are 
listed  in  the  following  Table  1: 

Table  1—1987  List  of  Chemicals  Selected 
FOR  Review  by  TSCA  Interagency  Testing 
Committee 


CASNo 

78-8S-3 

88-53-9 

2-An«no-5-chloro-4HTi«thy«>efaenesuMorM: 

Bulyrolactone. 
3<Thfluorom««iyO  anilln* 
4.4  0xytx»aniline. 
2-(Phenylmethy<ene)oct«nil. 
Acrylonitnle 

96-48-0 

98-16-8 

101-80-4. 

101-86-0 

107-13-1 

107-20-0 

111-44-4 

CMorowMaMehyde 
DicMofOOtfiyt  ttthor. 
Tnettiylww  glyool  (tcNoride. 

112-26-5 

112-57-2 

115-96-8 

119-93-7 

120-71-8 

p  CrwidKX 

121-50-6 

2-Chloio-5-(lrifluoromemyO  tn*na. 

1-NapMhai«nam<ne 

PhoipfiorodithioK  acx).  o.o-d«tttyl  esler 

123-38-6 

134-32-7 

143-23-7  .. . 

298-06-6 

534-52-1 

611-19-8 

2-Methy(-2-peoten«l 

Ptiosphorodithioic  acx).  o.o-dimelhyl  ester 

4-Nitro-N-phenyt>anzenafnin« 

N-(4.ammo-2-hydr(wyptyiyl)-2.2,3.3.4.4.4- 
heptaduorobutanamide. 

1  -Memyl-Z-pyrroMnona 

2-Mett>o)cyethanol  carbamate 

1-(CWororT)ethy!)-4-(i.metfiylettiyt)       ben- 
zene 

PltosprnrodittiKM:  acid,  o.o-diprcipyl  ester 

623-36-9    .    , 

756-80-9 

836-30-6 

842-07-9  

847-51-8 

872-50-4  . 

1616-86-2. 

2051-18-5 

2253-43-2.  . 

2253-52-3 

2760-98-7 

propyl)  estet 
1.3-BenzenedicarboirylK  acid,  dinydrazide 

Crotonaktahyda. 

-4097-89-6 

4170-30-3 

5610-88-8  . 

6375-47-9 

hexyl)  ester 
N-(3-atT»rio  4^Tw>tty>irynSenyl)  acetamide 
1,r.V-(l.3.5-eenzeoetnyltncarbonyl)     Ins 

(2-elt<ylazindinel. 

7722-73-e 
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Table  1—1987  List  of  Chemicals  Selected 
FOR  Review  by  TSCA  Interagency  Testing 
Committee— CooCnued 


CAS  No 


17741-62-7., 


25026-97-5 

33125-88-9 


39638-3a-a. 
59191-99-C.. 


Qiemc*!  name 


4-t4-[(2.6-0;l*xo-4-n«ropheny()       «K5l- 

ptienyl]  itmnorTinolin*.  t  t-<*oiad*. 
2-AniiiK>S-ni»cit>«nzenacartiotNoainK)e. 
Ptiosphonc    acid.    1 .2-e(hanedtr<    tetrakis 

22'-aiiytats<2-cM<yopropane) 
N-(5-amino-2  cNofoptiefiyl)-*  <-*nettiyt-3- 
mopafltanannde 


requested  are  listed  in  the  following 

Table  2: 

Table  2— Chcmicals  for  Wmch  Only  Cer- 
tain Kinds  of  Health  or  Ecological  Ef- 
fects Data  Are  Bewg  Requested 


CASNe 


Ettacta  mtcpnnalion  bemg  raquesMd 


Haaitfi  aflacta 


11.  PubKc  Meeting  and  Request  For 
Comments 

A  public  meeting  of  the  ITC  will  be 
held  in  Washington,  DC,  at  the  time  and 
place  designated  under  DATES.  At  this 
meeting  a  representative  of  the  ITC  will 
describe  the  chemical-scoring  and 
selection  process  used  by  the 
Committee.  Interested  persons  are 
invited  to  present  relevant  oral 
comments  oti  the  process  and  on 
chemicals  listed  in  Table  1.  Additional 
comments  and  information  may  be 
submitted  in  writing  to  the  Executive 
Secretary,  TSCA  Interagency  Testing 
Committee,  at  the  address  shown  at  the 
beginning  of  this  notice.  The  kinds  of 
information  that  wotild  be  most  helpful 
to  the  ITC  in  assessing  the  need  for 
testing  are  those  related  to  the  eight 
priority  factors  listed  in  Part  I  and  those 
noted  in  the  follovinng: 

1.  Technical  bnlletins. 

2.  Material  safety  data  sheets. 

3.  Current  annual  production  data  and 
trends. 

4.  Number  of  workers  exposed, 
concentrations,  controls,  use  of  open 
versus  closed  systems,  etc. 

5.  Use  data  (types  of  uses,  percent  of 
production  by  use,  etc.). 

6.  Environmental  release  data  (waste 
control  procedures,  pollution  potential, 
fraction  released  to  the  environment, 
route  of  environmental  entry). 

7.  Chemical  fate  data  such  as  water 
solubility,  vapor  pressure,  density, 
melting/boihng  point,  octanol/water 
partition  coefficient,  potential 
transformation  processes  and  rates. 

8.  Toxicological  data  (for  example, 
metabolism  and  toxicokinetics,  acute 
effects,  oncogenicity,  neurotoxicity, 
epidemiology). 

9.  Ecological  effects  data  (for  example, 
acute,  subchronic  and  chronic  effects  on 
non-human  biota,  behavioral  effects, 
ecosystem  processes  effects, 
bioconcentration  and  food-chain 
transport). 

10.  For  some  of  the  chemicals  listed  in 
Table  1,  the  ITC  believes  that  it  needs 
only  certain  kinds  of  health  or  ecological 
effects  data  for  its  review.  Those 
chemicals  and  the  ejects  data  being 


96-48-0  . 
101-80-4.  . 

107-13-1,... 
107-20-ai... 
111-4*-<|... 

1t5-9«-«.  . 
119-93-7. 
120-71-at... 
121-50-81.  . 
134-32-n.. 
B42-07-*. 1  None. 


None 

CriDMC  ettads  ochar  •lan  on- 
eoflanicrty  and  giylagonicrl). 

Nons...- _. - 


Chronic  aflacta  olhar  trmm  on- 
cogenicity 

NeurotOMOty  only _ 

None. 

Nona. - .- 

All 


Ecalo^eal 
effects 


Alt. 

AE 

AH. 
At. 
AK 

AT. 
Al. 


872-50-*.  . 
4170-3  . 
3312 


None... 
None... 
None... 


Al. 
AK 


A*. 


Whie  the  kinds  of  effects  information 
specified  in  Table  2  are  believed  to  be 
those  reeded  for  the  ITC  review  of  the 
listed  chemicals,  interested  persons  are 
welcome  to  provide  other  effects 
information  to  the  ITC  for  its  review  and 
consideration. 

The  ITC  would  appreciate  receiving 
notification  if  a  listed  chemical  is  no 
longer  being  manufactured  or  disturbed. 

The  information  submitted  will 
become  part  of  the  public  record  of  the 
ITC  review  process  unless  it  is  clearly 
designated  as  Confidential  Business 
Information  (CBI).  Submitters  should 
separate  CBI  from  other  information  and 
mark  such  information  clearly  as 
"TSCA-CBI."  It  will  be  treated  in 
accordance  with  procedures  outlined  in 
the  'TSCA  Confidential  Business 
Information  Security  Manual." 

Any  person  wishing  to  make  an  oral 
presentation  at  the  June  18,  public 
meeting  should  notify  the  Executive 
Secretary,  ITC  not  later  than  June  1,  at 
the  address  or  telephone  number  set 
forth  in  this  notice.  Respondents  are 
requested  to  provide  the  CAS  registry 
number  and  the  name  of  any  chemical 
they  ivish  to  comment  on.  Oral 
presentation  will  be  limited  to  10 
minutes  per  person. 

Written  comments,  data,  and 
information  on  chemicals  should  be 
submitted  to  the  Executive  Secretary, 
ITC,  Hot  later  than  June  1,  in  order  to  be 
assuiied  timely  review  by  the  ITC. 

Dated:  March  20, 1987. 
famefl  K.  Selkirk, 

Chairperson.  TSCA  Interagency  Testing 

Committee. 

[FR  Etoc.  87-7-128  Filed  3-31-87;  8:45  ami 

BILLING  CODE  6580-SO-M 


FEDERAL  COMMUNiCATIONS 
COMMISSION 

Public  information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 


March  25, 1967.  'j 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  (2(J2)  857-3800,  2100  M  Street. 
NW,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  ].  Timothy  Sprehe.  Office 
of  Management  and  Budget.  Room  3235 
NEOB.  Washingtoa  DC  20503,  (202)  39&- 
4814.  I 

0MB  Number:  3060-0321 

Title:  Section  73.68,  Sampling  Systems 
for  Antenna  Monitors  l 

Action;  Revision  | 

Respondents:  AM  radio  broadcast 
stations 

Frequency  of  Response:  On  occasitHl     ' 

Estimated  Annual  Burden:  200 
Responses;  400  Hours 

Needs  and  Uses:  The  Commission        | 
requires  the  licensee  of  an  existing 
AM  radio  broadcast  station  with  a 
directional  anterma  system  to  obtain 
approval  of  the  antenna  sampling 
system  by  submitting  an  informal 
request  to  the  Commission.  The    | 
request  must  contain  enough 
information  to  demonstrate 
compliance  with  the  Commission's 
requirements  for  antenna  sampling 
systems.  The  information  is  used  to 
ensure  compliance  with  the 
Commission's  Rules  and  to  ensure 
that  the  system  will  not  cause 
interference  to  other  broadcast 
facilities. 
Federal  Co»nmunications  Commission. 
William  ].  Tricarico,  i 

Secretary. 
(FR  Doc.  8*-7149  Filed  3-31-87;  8:45  am) 

SILLma  CODE  (712-01-M 


Applications  for  Consolidated  Hearing; 
Big  Island  Broadcasting  Company, 
Ltd.,etal. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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MM 

Applicani 

1 

City/State 

File  No. 

Docket 

1 

'  A  Big  Island 

HHo.  Haiwaii 

BPH- 

87-63 

(     BrofKJcast- 

e410lllA. 

«g 

Company. 

ltd. 

B  Carmen  0. 

H<to,  Hawaii 

BPH- 

Dwight 

850531  ME 

2.  Pursuant  to  section  309(e)  of  the 
:  Communications  Act  of  1934,  as 
I  amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


j                       Issueheading 

App*cam(s) 

1  Enwonmental  Impact 

2  Am  Hazwd „ 

B 

4,  Ultimate ...._ „  

A.B 
A,B 

;    3.  If  there  is  any  non-standardized 
;issue(s)  in  this  proceeding,  the  full  text 
■of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
|complete  HDO  in  this  proceeding  is 
iavailable  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
jfrom  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 
Washington,  DC.  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  G«y. 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

|FR  Doc.  87-7150  Filed  5-31-87;  8:45  am] 

BM-LINQ  CODE  e7t2-01-« 


Applications  for  Consolidated  Hearing; 
pad's  Clipping  Service  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appkcam.  City  and  Slate 

FiieNo 

Docket 
No. 

A    Oad-s  Clipping  Service. 

Sac  City.  lA 
B.  Iowa  Ratio  Associates. 

BPH-a60313MU 

BPH-860317NE 

87-68 

Sac  City.  lA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  apphcant. 

Issue  Heading  Applicant(s) 

1.  Air  Hazard,  B 

2.  Comparative,  A,  B 

3.  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street,  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  fan  Gay. 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Doc.  87-7151  Filed  3-31-87;  8:45  am] 

BiLUNG  CODE  6712-«1-M 


Applications  for  Consolidated  Hearing: 
Richard  L.  Oberdorfer  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant.  City  and  Sate 


F.  Suzanne  Ittarte  McLam. 
Bend.  OR 

G.  Kitsap  Communications 
Corporation.  Bend.  OR. 


File  No. 


BPH-850712OM.. 
BPH-850712OO  . 


MM 

Docket 
No. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  Applicantls) 

1.  Environmental  Impact,  B,  C,  D,  E.  F,  G 

2.  Comparative.  All. 

3.  Ultimate.  All. 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services.  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037  (Telephone  (202) 
857-3800). 

W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  87-7152  Filed  3-31-67;  8:45  am) 

BILUNG  CODE  ■712-01-N 


Applications  for  Consolidated  Hearing; 
Ctiaries  J.  Saltzman  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


File  No 

MM 

Docket 

No 

Applicant.  CHy  and  State 

Appiicam.  City  m)  Stale 

FiieNo 

MM 

Docket 

BPH-850710MJ 

BPH-e50711NK 

BPH-B50711QG _ 

BPM-650712OG 

87-62 

No 

Richaid      L      Obertoner, 

Bend  OR 
B  Louse  AMa  McCourtney. 

Bend  OR 

A.  Diaries    J.    Saltzman. 
Smy-na.  DE 

B.  AP      Communicatons 

Smyrna.  DE 
C    Smyrna    Rado    Limited 

0.  Kenneth  L  Brennwi  ft 
Pennsylvania     Commun^ 
canons.     Corp      d/b/a. 
Delaware  Commuracalion 
Co  .  Smyrna.  Oe 

BPH-851223MM  

BPH-8S1230M0 

87-65 

C     Jotw    Jay    SpiNane    ft 
Sara   Jane    Spiltana.    A 
General          Partnersh^, 
Bend  OR 

D  Oesctwtes  Broadcasting, 

BPH-851231MU 

BPH-860102NR 

Lid.  An  Oregon  bmiled 
Partnersh^).  Bend.  OR. 
E   Oeanwalsr  Broadcasting 
Company.  Bend  OR 

BPH-850712QJ 

10412 


A(i|ilicant.  City  and  Slale 


E     The    Baimora    Radn 

Show.  Inc  .  Smyrna,  OE 
F      Genesis     Coawtunca- 

tions.  kK .  and  Judith  L 

Randolph.  Smyrna.  Oe 
G       Beniamm       Macwan. 

Smyrna.  DE 
H    Jeflrey   M.    Vadakm  A 

Patnoa  J    Oadne  d/b/» 

Radio   Smyrna   Partners, 

Smyrna,  DE 
I    First  State  Broadcasting. 

Inc ,  Smyrna.  DE 
J      CG      Assocatas     o( 

Smyrna,   a   lm<ed   perl- 

nerslup,  Smyrna.  Dt 
K    Cynttva  Johnson  Rch- 

ardson.  Smyrna.  DE 
L.      Smyrna     BroadcssMn 

Limalsd  Partnership. 

Smyrna.  DE 
M  Central  Ddtawara  Broad- 

castmg  Co .  Smyrna.  OE. 
N      Smyrna     Radio.     Inc. 

Smyrna.  OE. 
O    RkA  a    Gold.  Smynia. 

DE 
P       Dame!      L       Heomaj. 

Smyrna.  DE 


FieNa 


BPH-860W2KT.. 


BPH-860t02NU.. 


BPH-860102NV  .. 
BPH-8«0102»MV.. 


I  BPM-fl60102HX.. 


8PH-«60fO2NV 

BPH-660102f4Z..._. 
BPH-86Ct(nO* 

BPH-acoiosoe  . 

BPH-860I02OC 

BPM-e91230MP  . 
BfH-SeOtOZNS..- 


MM 

Docket 
No 


(Oa- 

mssed) 

(Oa- 

missadK 


2.  Pursuant  to  section  309(e)  of  the 
Communicahoos  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
Standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
nanie,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

/ssue  Heading  Applicants 

1.  Environmental  Impact.  A,  B,  C,  D.  E,  F,  G, 
H,  1. 1,  K.  L,  M.  N 

2.  Air  Hazard,  A.  B,  C,  D,  B,  F,  G.  H.  I.  J,  K,  L. 

M.N 

3.  Comparative.  A,  B.  C.  D.  E,  F,  G,  H,  I,  J.  K, 
LM,  N 

4.  Ultimate.  A,  B.  C,  D,  E,  F,  G,  H,  I,  J.  K,  U  M, 
N 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  apphcant(s]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  flDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services.  Inc..  210O  M  Street,  NW., 


Washington,  DC  20037.  (Telephone  (202) 

857-3W0). 

W.  JaaGay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  87-7153  Filed  3-31-87:  8:45  am) 

BILUNO  CODE  e712-01-M 


Applications  for  Consolidated 
Hearings;  Stevens  Point 
CoRununlcations  Coipor^kKn  0t  af. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

AppliG*ii  CHy  wid  S4ala 

Fa*  Not 

Docket 

No. 

A  Stevans  Pomt  Commani- 

BPM-a6C7TtW 

87-^ 

cationt  Corporation,  Ste- 

vens Point.  Wl 

B     AHoam    of    Wisconsin. 

BPH-850?t2Y»». 

Inc  .  Stevens  Point  Wl 

C     Peoaa    Satellite    Radio 

BPH-8S07T2rF 

Corpofation,         Stevens 

Point,WI. 

0    Manf«ft  P.  Kotaa,  Sle- 

BPH-«S«7t7ra 

vanaPoml.  Wt 

(Eln—aad> 

2.  Pursuant  to  section  309(e)  of  the 
Commanications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  11347  {May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  Applicants 

1.  Air  Hazard,  A,B 

2.  Comparative,  A.B.C 

3.  Ultimate,  A3.C 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inflection 

and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  [Room 
230).  1919  M  Street,  NW..  Washington 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
TranBcription  Services.  Inc..  2100  M 
Street,  NW..  Washington.  DC  20037. 
(Telephone  (202)  857-3800). 
W.  ]m  Gay, 

Assialont  Chief.  Aotffo  Serrices  Kvisioa, 

Mass  Media  Bureau. 

[FR  Ooc.  87-7154  Filed  3-31-87;  8:45  amj 

BILLIflQ  CODE  6712-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Proposing  To  Change  the  Method  of 
Procurement 

action:  Notice. 

The  General  Services  Administration 
is  proposing  to  change  the  method  of 
procurement  under  Federal  Supply         . 
Schedule  82,  Part  I,  "Lighting  Fixtures 
and  Lamps:  Household  and  Quarters 
Use",  from  a  single  award  to  a  multiple 
award  schedule.  The  proposed 
implementation  date  will  be  November 
1, 1987. 179  lamp  styles  would  be 
affected.  Indusby  and  agency  comments 
are  welcome  and  should  include 
consideration  of  the  potential  impact  on 
small  business  concerns.  Comments  ate 
requested  within  30  calendar  days  from 
date  of  this  publication,  and  shoold  be 
forwarded  to;  Ms.  Norma  Carey. 
Contracbng  OSlcer.  General  Services 
Administration.  Furniture  Commodity 
Center,  FCNH-A.  Washington,  DC 
20406. 

Dated  March  17, 1S67. 
Patrida  A.  Gaoding-Luper, 
Director,  Hpu»ehoid  and  Industrial  Fumttanr. 
Procurement  Divisioo,  Furniture  Commo^fty 
Center,  Federal  Supply  Service. 
[FR  Doc  87-7111  Filed  3-31-87;  8:45  am] 

BlUJNa  CODE  6S20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  S3F-0409] 

Economies  Laboratory,  Inc4  Amended 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. ^^^^ 

SUMMAHv:  The  Food  and  Drug 
Administration  (FDA)  is  amoiding  the 
filing  notice  for  a  food  additive  petition 
filed  by  Economics  Laboratory,  Inc.  to 
provide  for  the  safe  use  of  the  sodium 
methyl  and  dimethyl  naphthalene 
sulfonates  in  sanitizing  solutions  for  use 
on  food-contact  surfaces.  The  previous 
filing  notice  is  amended  to  make  clear 
that  the  sanitizing  solution  contains 
decanoic  acid,  octanoic  acid,  and  a 
mixture  of  (1)  the  sodium  salt  of 
naphthalene  sulfonic  acid;  (2)  the 
methyl,  dime&yl.  aad  thraethyl 
derivatives  of  the  aodiuin  salt  of 
naphthalene  sulfonic  acid;  and  (3)  a 
mixture  of  the  sodiarn  salt  of 


naphthalene  sulfonic  acid,  and  the 
methyl,  dimethyl,  and  thmethyl 
derivatives  of  the  sodium  salt  of 
naphthalene  sulfonic  acid  alkylated  at  3 
percent  by  weight  with  C-Ct  linear 
olefins.  The  methyl  and  dimethyl 
substituted  derivatives  (described  in  (2) 
above)  constitute  no  less  than  70  percent 
by  weight  of  the  mixture  of  naphthalene 
sulfonates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  [HFF-335).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  26, 1984  (49  FR 
18044).  FDA  published  a  notice  that  a 
petition  (FAP  3H3756)  had  been  filed  by 
Economics  Laboratory,  Inc.,  Osbom 
Bldg..  St.  Paul.  MN  55102,  proposing  that 
§  178.1010  Sanitizing  solutions  (21  CFR 
178.1010)  be  amended  in  paragraphs 
(b)(27)  and  (c)(22)  to  provide  for  the  safe 
use  of  sodium  mono-  and  dimethyl 
naphthalene  sulfonates  for  use  on  food- 
contact  surfaces.  Subsequently, 
Economics  Laboratory,  Inc.,  amended 
the  petition  to  correct  the  chemical 
iname  of  this  additive  to  a  mixture  of  (1) 
the  sodium  salt  of  naphthalene  sulfonic 
acid;  (2)  the  methyl,  dimethyl,  and 
trimethyl  derivatives  of  the  sodium  salt 
of  naphthalene  sulfonic  acid;  and  (3)  a 
mixture  of  the  sodium  salt  of 
naphthalene  sulfonic  acid,  and  the 
methyl,  dimethyl,  and  trimethyl 
derivatives  of  the  sodium  salt  of 
naphthalene  sulfonic  acid  alkylated  at  3 
percent  by  weight  with  C«-Ce  linear 
olefins.  The  methyl  and  dimethyl 
substituted  derivatives  (described  in  (2) 
above)  constitute  no  less  than  70  percent 
by  weight  of  the  mixture  of  naphthalene 
sulfonates. 

The  previous  notice  is  also  being 
amended  to  include  decanoic  and 
octanoic  acid  as  components  of  the 
sanitizing  solution  and  to  omit  the 
specific  amendment  of  paragraphs 
(b)(27)  and  (c)(22). 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62  5600  Fishers  Lane,  Rockville,  MD 
20857  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Under  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25),  an  action  of  this  type  would  require 


an  environmental  assessment  under  21 
CFR  Z5.31a(a). 

Dated:  March  U.  1987. 
SMford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  87-7070  Filed  3-31-87;  8:45  am) 

BILLING  CODE  4160-01-M 


(Docket  No.  84P-03461 

Surgical  Simplex™  P  Antibiotic  Bone 
Cement;  Hearing  Before  an  Ad  Hoc 
Advisory  Committee 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
date,  time,  and  location  of  the  first 
hearing  before  an  ad  hoc  Public 
Advisory  Committee,  established  under 
21  U.S.C.  360e(g)(2),  to  review  the 
agency's  denial  of  approval  of  an 
application  for  premarket  approval 
(PMA)  for  Howmedica,  Inc.'s,  Surgical 
Simplex™  P  Antibiotic  Bone  Cement. 
This  notice  also  summarizes  the 
procedures  for  the  hearing  and  the 
methods  by  which  interested  persons 
may  participate  in  the  hearing. 
DATES:  The  hearing  will  begin  on  April 
27, 1987.  at  9  a.m.;  notices  of 
participation  by  April  15, 1987. 
ADDRESSES:  The  hearing  will  be  held  in 
Conference  Rm.  J,  Parklawn  Bldg.,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
notices  of  participation  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  C.  Sottek.  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  By  order 
dated  June  29, 1984,  the  Director  of  the 
Office  of  Device  Evaluation  of  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  denied  approval  of  a 
P\L\  for  the  Surgical  Simplex™  P 
Antibiotic  Bone  Cement  filed  by 
Howmedica,  Inc..  235  East  42d  St.,  New 
York,  NY  10017.  This  device,  which 
includes  two  antibiotics,  is  intended  for 
use  in  attaching  prostheses  to  living 
bone  in  orthopedic  surgical  procedures 
and  in  pathological  fractures.  The 
addition  of  antibiotics  to  the  bone 
cement  is  proposed  to  help  reduce  the 
risk  of  localized  infection  during  the 
intraoperative  and  postoperative  period. 
CDRH's  denial  was  based  on  the 
applicant's  failure  to  satisfy  the  safety 
and  effectiveness  requirements  of 


section  515(d)(2)  (A)  and  (B)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360e(d)(2)  (A)  and 
(B)). 

In  response  to  CDRH's  order,  the 
applicant  filed  a  petition,  under  section 
515(g)  of  the  act.  for  administrative 
review  of  the  decision.  The  petitioner 
requested  that  the  Commissioner  of 
Food  and  Drugs  refer  CDRH's  denial  of 
approval  of  the  PMA  to  an  advisory 
committee  of  experts  established  under 
section  515(g)(2)(B)  of  the  act,  for  a 
report  and  recommendation  with  respect 
to  the  denial.  Accordingly,  in  the  Federal 
Register  of  May  30, 1986  (51  FR  19610), 
FDA  announced  that  it  intended  to 
establish  such  an  advisory  committee 
and  invited  interested  persons  to 
nominate  to  the  committee  individuals 
with  expertise  in  the  technical  fields 
associated  with  the  scientific  issues 
relating  to  CDRH's  order. 

In  the  Federal  Register  of  February  8, 
1987  (52  FR  3865).  FDA  announced  the 
establishment  by  the  Commissioner  of 
the  Ad  Hoc  Public  Advisory  Committee 
to  Review  the  Denial  of  Premarket 
Approval  for  Surgical  Simplex™  P 
Antibiotic  Bone  Cement.  In  the  February 
6  notice.  FDA  advised  that  the  agency 
would  announce  in  a  future  issue  of  the 
Federal  Register  the  date,  time,  and 
place  for  the  hearing  in  the  matter. 

On  March  27. 1987.  under  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (Pub.  L.  92-463).  section  515(g)(2)  of 
the  act,  and  21  CFR  Part  14  of  FDAs 
regulations  governing  public  hearings 
before  a  public  advisory  committee,  the 
Commissioner  appointed  the  following 
individuals  to  serve  an  members  of  the 
advisory  committee:  C.  McCollisfer 
Evarts,  M.D.  (Chairperson),  David  J. 
Schurman,  M.D.,  Carmelita  V.  Tuazon, 
M.D..  John  Wanzer  Drane,  P.E.,  Ph.D., 
and  Raphael  Dolin,  M.D.  Under 
§  14.40(0(4)  of  FDA's  regulations,  the 
Executive  Secretary  and  the  Alternate 
Executive  Secretary  for  the  committee 
are  FDA  employees,  Timothy  Soltek  and 
lames  Weixel.  respectively. 

In  accordance  with  §  14.20  of  FDA's 
regulations,  FDA  advises  that  the  Ad 
Hoc  Public  Advisory  Committee  to 
Review  the  Denial  of  Premarket 
Approval  for  Surgical  Simplex™  P 
Antibiotic  Bone  Cement  will  hold  a 
public  henring  beginning  at  9  a.m.,  on 
April  27,  1987.  in  Conference  Rm.  j. 
Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville.  MD  20857.  The  hearing  will  be 
transcribed  and  will  be  open  to  the 
public  in  accordance  with  §  14.22(e).  If 
time  is  not  sufficient  to  complete  the 
public  hearing  and  for  the  committee  to 
conduct  its  deliberations  on  April  27. 
1987.  it  will  be  continued  on  April  28, 


1987,  at  a  time  designated  by  the 
chairperson  of  the  committee. 

The  function  of  the  committee  is  to 
provide  to  the  Commissioner  a  report 
and  recommendation  on  whether  CDRH, 
in  denying  premarket  approval  for 
Surgical  Simplex™  P  Antibiotic  Bone 
Cement,  was  correct  in  its  determination 
in  this  case  that  an  adequate  and  well- 
controlled  investigation  in  humans  is 
necessary  to  satisfy  the  safety  and 
effectiveness  requirements  of  section 
515(d)(2)  (A)  and  (B)  of  the  act.  The 
committee's  report  and  recommendation 
should  be  based  on  consideration  of  the 
following  questions: 

1.  Is  a  well-controlled  clinical 
investigation  in  humans  necessary  in 
this  case  to  demonstrate  a  reasonable 
assurance  that  the  device  is  safe  and 
effective  as  labeled? 

2.  Assuming  that  a  well-controlled 
investigation  in  humans  is  necessary, 
what  parameters  should  be  investigated 
in  such  a  study  to  demonstrate  a 
reasonable  assurance  that  the  device 
will  have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
device's  labeling? 

3.  Can  clinical  studies  in  humans 
(reported  in  the  literature  or  in  an 
individual  surgeon's  case  reports)  of 
bone  cement  with  concentrations  of 
antibiotic  different  from  the 
concentrations  of  antibiotic  in  the 
device  subject  to  the  PMA  demonstrate 
a  reasonable  assurance  of  safety  and 
effectiveness  to  support  a  PMA 
approval? 

4.  Does  the  PMA  contain  studies  that 
adequately  demonstrate  that  the  device 
will  fix  prostheses  to  living  bone  in 
orthopedic  surgical  procedures  in 
humans? 

5.  Does  the  PMA  contain  studies  that 
adequately  demonstrate  that  the 
leaching  out  of  antibiotic  from  the  bone 
cement  will  not  adversely  affect  the 
cement's  long-term  function  in  humans? 

6.  Does  the  PMA  contain  studies  or 
evidence  that  adequately  demonstrate 
that  when  the  product  is  used  as 
recommended  in  the  labeling,  adequate 
amounts  of  antibiotic  will  be  delivered 
to  the  operative  site  in  humans  to 
eliminate  those  bacteria  commonly 
found  to  cause  infections  associated 
with  implant  surgery? 

7.  Does  the  PMA  adequately 
demonstrate  that  a  reasonable 
assurance  of  safety  and  effectiveness  is 
present  for  those  persons  most  likely  to 
be  exposed  to  the  device  (e.g.,  the 
elderly)  when  the  device  is  used  as 
labeled? 


In  short,  the  task  of  the  advisory 
committee  is  to  decide  whether  CDRH's 
order  is  consistent  with  the  scientific 
evidence  that  was  before  the  Center  at 
the  time  that  it  made  the  decision 
embodied  in  the  order. 

The  parties  to  the  hearing  are 
Howmedica,  Inc.,  and  CDFll.  Under 
§  14.35  of  FDA's  regulations,  the  parties 
are  each  requested  to  provide  to  the 
Dockets  Management  Branch  by  April  6, 
1987, 10  copies  of  a  concise,  well- 
organized,  written  summary  of  relevant 
inforiaation  for  review  by  the  committee 
members.  One  copy  of  the  summary 
along  with  a  proposed  agenda  outlining 
the  topics  to  be  covered  during  the 
hearing  and  identifying  the  participating 
staff  members  or  consultants  that  will 
presett  each  topic  is  to  be  submitted 
directly  to  the  Executive  Secretary 
(address  above).  Insofar  as  practical, 
each  party  will  be  provided  90  minutes 
during  the  first  portion  of  the  hearing  to 
present  relevant  information  or  views 
orally.  The  parties  may  use  the  allotted 
time  as  desired,  consistent  with  an 
orderfy  hearing,  and  may  be 
accompanied  by  additional  persons, 
who  may  present  such  relevant 
information  or  views. 

Following  presentations  by  the 
parties,  other  interested  persons  may,  at 
the  discretion  of  the  chairperson,  be 
permitted  to  present  relevant 
information  or  views  orally  or  in  writing. 

Any  interested  person  who  wishes  to 
make  an  oral  presentation  is  requested 
to  nie  a  written  notice  of  participation 
with  the  Dockets  Management  Branch 
(address  above)  April  15, 1967.  Such  a 
notice  shall  include  the  docket  number 
appearing  in  the  heading  of  this  notice, 
the  name  of  the  participant,  address, 
phone  number,  affiliation,  if  any,  general 
nature  of  the  presentation,  and  the 
approximate  amount  of  time  requested 
for  the  presentation.  To  facilitate 
identification,  the  envelope  containing 
any  notice  of  participation  submitted  by 
mail  $hould  be  clearly  labeled  "Surgical 
Simplex  Advisory  Committee  Hearing." 
All  vwitten  information  to  be  discussed 
by  that  person  at  the  hearing  should  be 
furnished  to  the  Dockets  Management 
Branch  together  with  the  notice  of 
participation.  This  material  will  be 
distributed  by  FDA  to  the  committee 
members  in  advance  of  the  hearing.  In 
accordance  with  §  14.35, 10  copies  of  all 
written  submissions  are  to  be  provided. 

Before  the  hearing,  the  Executive 
Secretary  will  determine  the  amount  of 
time  allocated  to  each  person  who  has 
filed  a  notice  of  participation  for  oral 
presentation  and  the  time  that  the 
presentation  is  to  begin.  Each  person 


will  be  so  informed  in  writing,  if  time 
permits,  or  by  telephone.  FDA  may 
require  persons  with  common  interests 
to  make  joint  presentations. 

If  a  person  is  absent  at  the  time 
specified  for  that  person's  presentation, 
the  persons  following  will  appear  in 
order.  An  attempt  will  be  made  to  hear 
the  person  at  the  conclusion  of  the 
hearing.  Interested  persons  attending 
the  hearing  who  did  not  request  an 
opportunity  to  make  an  oral 
presentation  may  be  given  an 
opportunity  to  do  so  at  the  discretion  of 
the  chairperson. 

The  chairperson  and  other  members 
of  the  committee  may  question  any 
person  concerning  the  information  or 
views  presented  by  the  person  or 
concerning  any  other  information 
relevant  to  the  matter  pending  before 
the  committee.  No  other  person, 
however,  may  question  the  person.  The 
chairperson  may  allot  additional  time 
when  it  is  in  the  Public  interest,  but  may 
not  reduce  the  time  allotted  without 
consent  of  the  person. 

Participants  may  question  a 
committee  member  only  with  that 
member's  permission  and  only  about 
matters  before  the  committee. 

The  hearing  is  informal,  and  the  rules 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  Part  14. 
Under  21  CFR  10.205.  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92^63, 
86  Stat.  770-776  (5  U.S.C.  App.  I)).  21 
U.S.C.  360e(g)(2).  and  FDA's  regulations 
(21  CFR  Part.l4)  on  advisory 
committees. 

Dated:  Nfarch  27. 1987. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-7173  Filed  3-27-87;  4:10  pm) 
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Office  of  Human  Development 
Services 

Rscal  Year  1988  Federal  Allotment 
Percentages  to  States  for 
Development  Disabilities  Basic 
Support  and  Protection  and  Advocacy 
Formula  Grant  Programs 

agency:  Administration  on 
Developmental  Disabilities,  Office  of 
Human  Development  Services. 
Department  of  Health  and  Human 
Services. 

ACTION:  Notification  of  Fiscal  Year  1988 
federal  allotment  percentages  for  States 
for  Developmental  Disabilities  Basic 
Support  and  Protection  and  Advocacy 
Formula  Grant  Programs. 

summary:  This  notice  sets  forth  the 
individual  allotment  percentages  for 
States  for  Fiscal  Year  1988  pursuant  to 
section  125  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (Act).  This  notice  assumes  that 
Congress  wrill  reauthorize  this  Act. 
Current  authorization  for  these 
programs  expires  on  September  30. 1987. 
The  allotment  percentages  for  the  States 
published  herein  are  based  upon  the 
Fiscal  Year  1987  funding  levels,  and  are 
contingent  upon  Congressional 
appropriation  action  for  Fiscal  Year 
1988.  (Data  for  Fiscal  Year  1987  are 
shown  for  comparative  purposes  only.) 
If  Congress  appropriates  and  the 
President  approves  an  amount  different 
from  the  Fiscal  Year  1987  funding  level, 
adjustments  will  be  made  accordingly. 
For  example,  should  the  funding  level 
change,  the  statutory  minimum  funding 
provision  would  require  changes  to  the 
percentages  for  individual  States. 

EFFECTIVE  DATE:  October  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bettye  Mobley.  Chief.  Formula  Grants 
Management  Branch,  Division  of  Grants 
and  Contracts  Management.  Office  of 
Human  Development  Services. 
Department  of  Health  and  Human 
Services.  200  Independence  Avenue. 
SW..  Room  341F-4.  Washington,  DC 
20201,  telephone  (202)  245-7220. 

SUPPLEMENTARY  INFORMATION:  Section 
125(a)(2).  of  the  Act  requires  that 
adjustments  in  the  amounts  of  State 
allotments  may  be  made  not  more  often 
than  annually  and  that  States  are  to  be 
notified  not  less  than  six  (6)  months 
before  the  beginning  of  any  fiscal  year 
of  any  adjustments  to  take  effect  in  that 
fiscal  year. 

The  Administration  on  Developmental 
Disabilities  has  updated  the  data  for 
issuance  of  Fiscal  Year  1988  formula 


grants.  The  data  elements  used  in  the 
update  are: 

A.  The  Number  of  Beneficiaries  in 
each  State  and  Territory  under  the 
Childhood  Disabilities  Beneficiary 
Program.  December  1984.  are  from  Table 
132  of  the  "Social  Security  Bulletin: 
Annual  Statistical  Supplement  1986" 
issued  by  the  Social  Security 
Administration.  U.S.  Department  of 
Health  and  Human  Services.  The 
numbers  for  the  Northern  Mariana 
Islands  and  the  Trust  Territory  of  the 
Pacific  Islands  (the  Federated  States  of 
Micronesia,  the  Marshall  Islands,  and 
Palau).  included  under  Abroad'  in  the 
Table,  were  obtained  from  the  Social 
Security  Administration. 

B.  State  data  on  Average  Per  Capita 
Income.  1983-85.  are  from  Table  2.  page 
25,  of  the  "Survey  of  Current  Business". 
August  1986,  issued  by  the  Bureau  of 
Economic  Analysis.  U.S.  Department  of 
Commerce;  comparable  data  for  the 
Trust  Territories  also  were  obtained 
from  that  Bureau;  and 

C.  State  data  on  Total  Population  and 
Working  Population  (ages  18-64)  as  of 
July  1, 1985.  are  from  Table  4  of  "Current 
Population  Reports:  Population 
Estimates  and  Projections,"  Series  P-25, 
Number  998,  issued  December  1986  by 
the  Bureau  of  the  Census,  U.S. 
Department  of  Commerce.  The 
Territories'  estimated  total  populations 
are  from  Table  1  of  "Current  Population 
Reports:  Population  Estimates  and 
Projections."  Series  P-25,  Number  997, 
issued  November  1986  by  the  Bureau  of 
the  Census,  U.S.  Department  of 
Commerce.  New  data  elements  are  not 
available  for  the  Trust  Territory  of  the 
Pacific  Islands  since  each  of  the  three 
areas  contained  therein  (The  Federated 
States  of  Micronesia,  The  Marshall 
Islands,  and  Palau)  have  either 
negotiated  compacts  of  free  association 
with  the  United  States  or  severed  their 
previous  relationship  with  the  Trust 
Territory.  Therefore,  the  FY  1987  data 
base  was  used  as  the  basis  for  the  FY 
1988  allocation. 

The  above  data  are  the  most  recent 
satisfactory  data  available  at  this  time. 
The  adjusted  percentages  are  set  forth 
below. 

Fiscal  Year  1988  Federal  Allotment  Per- 
centages—Administration  ON  Develop- 
mental Disabilities 


Base  nippon 

Focal  year  1967 

Fiscal 

Amount 

Percant 

year 

19M 
parcant 

Total..- 

SS6.S0O.0O0 

100.0000 

100  0000 

Alabama 

1,1*7.505 
300.000 

20310 
05310 

2.0438 
0.5310 

Alaska „ 

Fiscal  Year  1988  Federal  Allotment  Per- 
centages—Administration on  Develop- 
mental Disabilities— Continued 


BasK  support 


Fiscal  year  1987 


Anxxjni        Paroanl 


Anzona 

Artiansat 

CaUorTw 

Cokvado 

Connecticut.. 
Oelawara 


Oatnct  ol  Cokimbia 

Ftonda 

Gaorgia 

Hawaii 

Idaho 


Fiscal 
year 
1968 

percent 


ifNkana.. 


Kentucky... 
Louaiana- 


Marytand __ 

Masaacnauetn.. 

Michigan 

Minnesola. 


Miaaoun. 


Nebraska- 
Nevada-.. 


New  Hampahia...- 

New  Jersey 

New  Mexico 

Now  York  _... 

North  Carokna 

North  Dakota 

Ohio 

Okiahoflfia-.- 

Oregon 

Penrwytvanla 

Rhode  Islwid 

South  Carokna 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont.- „ 

Virginia. 


Washington 

West  Virginia - 

Wisconsin 

Wyoming 

Puerto  Hico 

Amencan  Samoa 

Guam 

No  Manana  Islands . 

Trust  Temlones 

Virgm  Islands 


1  1024 

1  1343 

1  1807 

1  1734 

79860 

7.9968 

0.9434 

09438 

1.0384 

10*36 

0.5310 

05310 

0S310 

0.5310 

3  9011 

39379 

24907 

25179 

0.5310 

05310 

0.5310 

O5310 

4.1101 

4  1161 

23030 

2.3140 

12460 

1.2629 

08860 

0.9019 

19090 

19221 

20001 

1.9977 

0.5482 

0.5475 

1  4448 

1*439 

20836 

20616 

37079 

3.7017 

15580 

1.5812 

14563 

1*603 

20616 

20596 

05310 

0.5310 

06370 

0.6450 

05310 

0  5310 

0.5310 

05310 

24893 

24426 

06182 

06273 

6.6246 

6  4993 

2.8456 

2.S629 

0.5310 

05310 

44364 

44407 

1.2906 

1.2920 

1.0238 

10047 

49951 

4.8936 

05310 

0.5310 

15944 

1.6165 

0.5310 

05310 

2^579 

2.2583 

5.6262 

56994 

07214 

0  7116 

05310 

05310 

21050 

2.1054 

14845 

14723 

11365 

1  1287 

19616 

1.9702 

05310 

05310 

36102 

36396 

02832 

02832 

02832 

0.2832 

0.2632 

0.2832 

0  4954 

04900 

0^632 

0.2832 

Fiscal  Year  1988  Federal  Allotment  Per- 
centages—Administration ON  Develop- 
mental Disabilities 


Proleclori  and  Advocacy 


Fiscal  year  1967 


Amount 


Total . 


Alabama 

Alaska 

Anzona 

Arkansas ..._ 

California 

Cokxado 

Connecticul 

Oelawaia 

District  otCohiRibia.. 

Ftonda 

Georgia - _ 

Hawaii „ 

Idaho - 

Illinois 


S1 5.550.000 


Fiscal 
year 
1988 

percent 


100.0000 1  10000O0 


284.185 

150.000 
169.117 
165.280 
1.118.991  I 
154.192 
156,845: 
150.000  I 
150.000  j 
546.5981 
3*6.7071 
150,000, 
150.0001 
575,344  ; 


18335 

09677 
1.0911 
10663 
7  2202 
09948 
1  0119 
09677 
0  9677 
35264 
2^87 
0  9677 
09677 
37119 


18456 

0  9677 

1  1184 
10601 
7.2320 
09963 
10151 
0  9677 
0.9677 
35610 
22750 
09677 
0  9677 
37202 
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Fiscal  Year  1988  Federal  Allotment  Per- 
centages—Administration ON  Develop- 
mental Disabilities — Continued 


PfWeclion  and  Advocacy 


Fiscal  year  1 987 


Indiana 

Iowa 

Kansas     

Kenlucky 

Louisiana ^ 

Marine .* 

Maryland 

Massachusetts 

MchKian 

Minnesota . 

Mississippi _. 

Missoun 

Montana „ 

Netxasita 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico...- 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

Soutti  Dakota 

Tennessee 

Texas „. 

Utah 

Vermont „. 

Virginia 

Washington 

West  VKgtnta 

Wtnsconsin 

Wyoming 

Puerto  Rico 

American  Samoa 

Guam 

No  Manana  Island... 

Trust  Temlones 

Virgin  Islands 


Amount 


322.407 
174.327 
150.000 
267.011 
279.921 
150.000 
202.302 
291.473 
518.815 
218.105 
203.838 
291.314 
150.000 
150.000 
150.000 
150.000 
348.335 
150.000 
926.544 
396.323 
150.000 
621.055 
180.739 
154.800 
698.751 
150.000 
223.212 
150.000 
316.023 
788.366 
150.000 
150.000 
249.643 
208.014 
169.303 
274.475 
150.000 
505.534 
80.000 
80.000 
80.000 
83.111 
80.000 


Percent 


Fiscal 

year 

1388 

percent 


2.0800 
1  1247 
09677 
1.7227 
18059 
0.9677 
13052 
18805 
33472 
1  4071 
13151 
1.8794 
09677 
09677 
0.9677 
09677 
2.2473 
09677 
5.9777 
25698 
09677 
40068 
1.1661 
09987 
4.5081 
0.9677 
1.4401 
0.9677 
20389 
50862 
0.9677 
0.9677 
19009 
1.3420 
10923 
1  7708 
09677 
3.2615 
05161 
05161 
05161 
05362 
05161 


20906 
1  1404 
09677 
17351 
1.8041 
09677 
13047 
18610 
33422 
14285 
1.3191 
18601 
09677 
09677 
09677 
09677 
22056 
09677 
58656 
25863 
09677 
40099 
1  1677 
09825 
4.4173 
09677 
14606 
0.9677 
20400 
5  1545 

0  9677 
09677 
19018 
13312 
10487 

1  7791 
0  9677 
32893 
05161 
05161 
05161 
05314 
0.5161 


Dated:  March  25. 1987. 
Robert  E.  Stovenour, 

Acting  Commissioner,  Administration  on 
Developmental  Disabilities. 
Approved:  March  26. 1987. 
lean  K.  Elder. 

Assistant  Secretary  for  Human  Development 

Services-Designate. 

jFR  Doc.  87-7129  Filed  3-27-87:  8:45  am) 

BILLING  CODE  4130-01-M 


President's  Committee  on  Mental 
Retardation;  Notice  of  Meeting 

Agency  Holding  the  Meeting: 
President's  Committee  on  Mental 
Retardation 

Time  and  Date: 

Executive  Committee — Sunday  May  3. 
1987 
1:00  p.m.-5:00  p.m. 

Full  Committee— May  4, 1987 
9:00  a.m.-5:00  p.m..  May  4, 1987 
9:00  a.m.-5:00  p.m..  May  5, 1987 
9:00  a.m.-5:00  p.m..  May  6, 1987 


Place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street  NW.,  Washington,  DC 
20008 

Status:  Meetings  are  open  to  the 
public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
locations  are  barrier  free. 

Matters  to  be  Considered:  Reports  by 
members  of  the  Executive  Committee  of 
the  President's  Committee  on  Mental 
Retardation  (PCMR)  will  be  given.  The 
Committee  plans  to  discuss  critical 
issues  concerning  prevention,  family 
and  community  services,  full  citizenship, 
public  awareness  and  other  issues 
relevant  to  the  PCMR's  goals. 

The  PCMR:  (1)  Acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  on  matters  relating 
to  programs  and  services  for  persons 
who  are  mentally  retarded;  and  (2)  is 
responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  for  the 
retarded,  and  reviewing  legislative 
proposals  that  affect  the  mentally 
retarded. 

Contact  Person  for  More  Information: 
Susan  Gleeson,  R.N.,  M.S.N.,  330 
Independence  Ave.,  SW.,  Room  4725 — 
North,  Washington.  DC  20201,  (202)  245- 
7635. 

Dated:  March  25. 1987. 
Susan  Cleeson, 

R.N..  MS.N..  Executive  Director.  PCMR. 
(PR  Doc.  87-7130  Filed  3-31-87;  8:45  am) 

BILLING  CODE  413(MI1-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Acquisition  and  Property 
Management 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  tfie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
infornjation  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (4ft  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  lie  obtained  by  contacting  the 
Department's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Department's 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  202-395-7340. 

Title:  "Brand  Name  or  Equal" 
Proviiion. 


Abstract;  The  provision  requires 
bidders  to  provide  a  description  of  their 
"or  equal"  products  if  they  are 
proposing  them  in  response  to  a  "Brand 
Name  or  Equal"  solicitation.  The 
information  will  be  used  to  ensure  the 
Department's  needs  are  satisfied. 

Bureau  Form  Number:  None. 

Frequency:  One  time,  with  bid. 

Description  of  Respondents: 
Contractors  bidding  on  solicitations 
utilizing  "Brand  Name  or  Equal" 
specifications  or  purchase  descriptions. 

Annual  Responses;  300. 

Annual  Burden  Hours;  300. 

Office  of  the  Secretary  Clearance 
Officer;  John  Strylowski,  (202)  343-6191. 

Dated:  March  20. 1987.  ; 

Colonel  C.  Armstrong, 

Chief.  Division  of  Acquisition  and  Grants. 

Office  of  Acquisition  and  Property 

Management. 

(FR  Doc.  87-7112  Filed  3-31-87;  8:45  am] 

BILLING  CODE  4310-10-H 


Informatioii  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  cx)llection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Department's  clearance  officer  at  tlie 
telephone  number  listed  below.       [ 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Department's 
clearance  officer  and  to  the  Office  of 
Management  and  Budget.  Interior 
Department  Desk  Officer.  Washington. 
DC  20503,  telephone  202-395-7340. 

Title:  Indian  Preference  Program-i— 
Department  of  the  Interior. 

Abstract:  Respondents  with  contracts 
over  $50,000  provide  a  semiannual 
report  on  activities  under  the  preference 
program  including  the  number  and  types 
of  positions  filled  and  the  dollar  amount 
of  all  subcontracts  awarded  to  Indian 
organizations  and  Indian-owned 
economic  enterprises,  and  to  all  other 
firms. 

Bureau  Form  Number;  None. 

Frequency:  Semi-annual. 

Description  of  Respondents: 
Contractors  with  contracts  in  excess  of 
$50,000  awarded  pursuant  to  Pub.  L.  93- 
638,  Indian  Education  and  Self- 
Determination  Act. 

Annual  Responses:  2,500. 


Annual  Burden  Hours:  5,000. 
Office  of  the  Secretary  Clearance 
Officer:  John  Strylowski.  (202)  343-6191. 

Dated:  March  20, 1987. 
Colonel  C  Annslrong, 

Chief,  Division  of  Acquisition  and  Grants, 
Office  of  Acquisition  and  Property 
Management. 

[FR  Doc.  87-7113  Filed  3-31-87;  8:45  am) 

BILUNG  CODE  4310-10-M 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Department's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Department's 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Interior 
Department  Desk  Officer,  Washington, 
DC  20503,  telephone  202-395-7313. 

Title:  Buy  American  Act  Notice — 
Department  of  the  interior. 

Abstract:  The  provision  requires 
bidders  to  provide  information  and  cost 
of  foreign  materials  proposed  for  use  in 
Government  construction  contracts.  The 
information  will  be  used  to  determine 
the  reasonableness  of  the  cost  of 
domestic  materials. 

Bureau  Form  Number:  None. 

Frequency:  One  time,  with  bid. 

Description  of  Respondents: 
Contractors  bidding  on  construction 
contracts  subject  to  the  Buy  American 
Act. 

Annual  Responses:  250. 
Annual  Burden  Hours:  250. 
Office  of  the  Secretary  Clearance 
Officer:  John  Strylowski.  202-343-6191. 

Dated:  March  20. 1987. 

Colonel  C.  Annstrong, 

Chief  Division  of  Acquisition  and  Grants, 
Office  of  Acquisition  and  Property 
Management. 

(PR  Doc.  87-7114  Filed  3-31-87:  8:45  am) 

BKiJNa  COOC  4310-10-M 


Bureau  of  Land  Management 

I  AA-€  20-4211-12-24-10] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tt>e  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  contained 
by  contacting  the  Bureau's  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  desk  office,  at  (202)  395- 
7340. 

Tide:      • 
Information  Collection  Requirements 

under  43  CFR  3000-3120  OMB  No. 

1004  0145 
Information  Collection  Requirements 

under  43  CFR  3200  OMB  No.  1004  0074 

Abstract:  Respondents  supply 
information  which  will  be  used  to 
determine  the  eligibility  of  an  applicant 
to  hold,  explore  for,  and  produce  oil  and 
gas  and  geothermal  resources  on 
Federal  lands.  The  information  supplied 
allows  the  Bureau  of  Land  Management 
to  determine  whether  an  applicant  is 
qualified  to  hold  a  lease  to  obtain  a 
benefit  under  the  terms  of  the  Mineral 
Leasing  Act  of  1920. 

Bureau  Form  Number  N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  General 
public,  small  businesses,  and  oil 
companies. 

Annual  Responses  0004-0145: 1,476. 

Annual  Responses  0004-0074:  443. 

Annual  Burden  Hours  0004-0145: 
1.476. 

Annual  Burden  Hours  0004-0074:  886. 

Bureau  Clearance  Officer:  Rick  lovine 
(202)  653-8853. 

Dated:  March  20, 1987. 
Robert  H.  Lawton, 

Director 

[FR  Doc.  87-7115  Filed  3-31-87;  8:45  am) 

BILLING  CODE  4310-«4-M 


[AK-060-07-41 11-10) 

Realty  Action;  Request  for  Public 
Comments  on  Competitive  Leasing; 
National  Petroleum  Reserve  In  Alaska 

The  public  is  requested  to  give 
comments  on  its  interest  in  competitive 
leasing  in  the  National  Petroleum 
Reserve  in  Alaska  (NPR-A)  during  the 
calendar  year  1989  for  the  purpose  of 


determining  a  general  and  relative  level 
of  interest.  Specific  public  comments  are 
requested  regarding  future  NPR-A  lease 
sales,  in  addition  to  current  lease  terms 
and  stipulations: 

1.  If  a  1989  lease  sale  were  scheduled 
in  the  NPR-A,  would  you  submit  a  bid  at 
such  a  sale? 

2.  Please  comment  on  whether  any  of 
the  tracts  selected  to  be  offered  in  the 
1985  sale,  which  was  not  held,  should  be 
deleted  from  consideration  from  a  1989 
lease  sale,  and  identify  any  additional 
tracts  of  specific  interest  which  have  not 
been  previously  offered  or  you  would 
like  to  have  re-offered  in  1989. 

3.  What  is  your  timing  preference  for 
the  next  NPR-A  lease  sale? 

a.  If  not  in  the  year  1988  or  1989,  when 
might  leasing  in  the  NPR-A  be  most 
preferable? 

b.  Past  lease  sales  have  been 
scheduled  during  the  summer  (usually 
July).  The  summer  lease  sale  date  was 
selected  to  provide  sufficient  sale 
preparation  time  for  both  industry  and 
the  Bureau  of  Land  Management. 
Present  policy  is  to  notify  industry  of 
preliminary  lease  tracts  and  proposed 
stipulations  7  months  prior  to  a  sale 
(December),  in  the  belief  that  this  timing 
will  provide  sufficient  opportunity  for 
gathering  and  analyzing  geophysical 
data  specific  to  the  proposed  tracts. 
Does  this  practice  provide  such  an 
opportunity  or  should  BLM's  NPR-A 
leasing  process  be  adjusted  to  reflect  a 
different  schedule? 

4.  What  other  leasing  opportunities  in 
Alaska  or  the  Alaska  Outer  Continental 
Shelf  (OCS)  are  you  considering  during 
1989?  Please  identify  these  leasing 
opportunities. 

5.  What  priority  would  you  place  on 
NPR-A  leasing  relative  to  other  leasing 
opportunities  in  Alaska? 

6.  Are  there  any  terms,  conditions, 
stipulations  or  other  factors  currently 
imposed  on  NPR-A  lease  sales  and 
leases  that  you  would  like  to  see 
changed  if  a  sale  were  offered  in  1989? 

Comments  that  contain  proprietary 
information  should  be  so  marked,  and. 
to  the  extent  possible  under  the 
Freedom  of  Information  Act.  will  be 
treated  confidentially. 

Comments  should  be  submitted  by 
May  1, 1987. 

Direct  questions  and  responses  to:  M. 
Thomas  Dean,  Arctic  District  Office. 
Bureau  of  Land  Management,  1541 
Gaffney  Road,  Fairbanks,  Alaska  99703, 
Tel:  (907)356-5130. 
M.  Thomas  Dean, 
Manager,  Arctic  District. 
[FR  Doc.  87-d935  Filed  3-31-87;  8:45  amj 
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lOR-38215:  OR-943-07-4220-11:  GP-07- 
1361 

Conveyance  of  Public  Land;  Order 
Providing  for  Opening  of  Land  In 
Oregon 

AGEMCy:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  action  informs  the  pubhc 
of  the  conveyance  of  480  acres  of  public 
land  out  of  Federal  ownership.  This 
action  will  also  open  156.40  acres  of 
reconveyed  land  to  surface  entry, 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  May  4. 19fi7. 
FOR  FURTHER  INFORMATION  CONTACT! 
Champ  Vaughan.  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland,  Oregon 
97208.  (Telephone  503-231-6905). 
SUPPtLEMENTARY  INFORMATION:  1.  Notice 
is  hereby  given  that  in  an  exchange  of 
lands  made  pursuant  to  section  206  of 
the  Act  of  October  21, 1976.  90  Stat. 
2756,  43  U.S.C.  1716,  a  patent  has  been 
issued  transferring  480  acres  of  land  in 
Lake  County,  Oregon,  from  Federal  to 
private  ownership. 

2.  In  the  exchange,  the  following 
described  land  has  been  reconveyed  to 
the  United  States: 

Willamelte  Meridian 

T.  40  S..  R.  24  E. 
Sec.  25.  SW'/4NEy4,  SE'ANW'A. 
NE'ASWV*,  and  NW^SE'A.  excepdng 
3.6  acres  deeded  to  Lake  County  for 
roadway  purposes. 
The  area  described  contains  156.40  acres  in 
Lake  County. 

3.  At  8:30  a.m.,  on  May  4, 1987,  the 
land  described  in  paragraph  2  will  be 
open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a  jn..  on  May 
4, 1987,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  At  8:30  a.m.,  on  May  4, 1987,  the 
land  described  in  paragraph  2  will  be 
open  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  of  land  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  sec.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
Slate  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 


Mana^ment  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  Qourts. 

5.  At  8:30  a.m..  on  May  4, 1987.  the 
land  described  in  paragraph  2  will  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws. 

Dated:  March  20, 1967. 

Robert  E.  MoUohan. 

Acting  Chief.  Branch  (^ Lands  and  Minerals 
Operations. 

[PR  Dot.  87-7116  Filed  3-31-87;  8:45  am] 

WLUNG  CODE  431A-33-M 


[AZ-OaO-07-4212-13;  A-210151 

Realty  Action;  Public  Land  Exchange 
in  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action — 
Exchange,  Public  Land.  Mohave  County, 
Arizona. 

summary:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1718: 

Gila  and  Salt  River  Meridian 

T.  22  N.,  R.  17  W., 

Sec.'Z,  lots  1  and  2,  SV4NEy4,  EV^SWV4,  and 
88^4  (all  lands  lying  east  of  centerline  of 
Stockton  Hill  Road). 
T.  24  ri:  R.  15  W.. 
Sec.  28,  all. 
Containing  944.00  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Claude  K.  and  Rita 
B.  Nesl,  Trustees.  Claude  K.  Neal  Family 
Trust  of  Kingman.  Arizona: 

Gila  and  Salt  River  Meridian 

T.  23  N.,  R.  17  W., 
Sec.  5,  lot  3,  SWy4NEy4,  SM!NWy4,  swy4, 

W%SEy4,andSEy4SEV4; 
Sec.7,  NEy«NEy4: 

Sec.  8.  NWViSEyi.  SyaSEWiNEy.  (portion); 
Sec.9.  SWyi: 
Sec.  29,  SEy4NEy4. 
Containing  739.58  acres,  more  or  less. 

The  public  land  to  be  transferred  will 
be  sub)ect  to  the  following  terms  and 
conditions: 

1.  Reservations  to  the  United  States: 
[a]  Right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890; 
and  (b)  all  the  oil  and  gas  and  with  it  the 
right  to  prospect  for,  mine,  and  remove 
same  (Sec.  28.  only). 


2.  Subject  to:  (a)  A  right-of-way  to  the 
Mohave  County  Board  of  Supervisors 
for  Stockton  Hill  Road  (A-20mQ:  Sec.  2, 
only);  (b)  A  reservation  of  all  minerals 
to  the  State  of  Arizona  (Sec.  2,  only); 
and  (c)  Restrictions  that  may  be 
imposed  by  the  Mohave  County  Board 
of  Supervisors  in  accordance  with  | 
county  floodplain  regulations 
established  under  Resolution  No.  84-10 
adopted  on  December  3. 1984.  I 

Private  lands  to  be  acquired  by  ttie 
United  States  will  be  subject  to  the 
following  reservations:  i 

1.  All  minerals  to  the  Santa  Fe  PaCifitf 
Railroad  Company  together  with  the 
right  to  prospect  for,  mine,  and  remove 
same  (affects  sections  5.7,9  and  29). 

2.  Such  rights  for  transmission  line 
purposes  as  the  Mountain  States 
Telephone  and  Telegraph  Company  may 
have  under  the  Act  of  March  4. 1911. 

3.  An  easement  for  ingress,  egress  and 
utilities  (undefined).  i 

The  purpose  of  the  exchange  is 
twofold:  (1)  Acquire  lands  for  the 
consolidation  of  federal  ownership  in 
the  Cerbat  Mountains;  and  (2)  Acquire  a 
developed  spring  for  the  benefit  of  mule 
deer  and  wild  horses. 

Publication  of  this  Notice  will      I 
segregate  (he  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  the  issuance  of  a 
patent  or  two  years  from  the  date  of 
publicabon  of  this  Notice  in  the  Federal 
Regbter  or  upon  publication  of  a  Notice 
of  Termination. 

E>etailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Kingman  Resource  Area  Office.  2475 
Beverly  Avenue.  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (4S) 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  obfections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  March  24. 1987. 

Henri  R.  Bisson, 

Acting  District  Manager 

[FR  Doc.  87-7077  Filed  3-31-87;  8:45  an^] 

BILLING  CODE  4310-33-M 
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IAZ-020-07-4211-11;  A-22653] 

Notice  Of  Realty  Action;  Lease  or 
Conveyance  of  Public  Lands  for  Public 
Purposes 

summary:  The  following  described 
lands  located  in  the  city  of  Nogales, 
Santa  Cruz  County,  Arizona,  have  been 
found  suitable  for  lease  or  conveyance 
to  Santa  Cruz  County  Board  of 
Supervisors  under  the  Recreation  and 
Public  Purposes  Act  of  June  14, 1926  as 
amended  (44  Stat.  741;  U.S.C.  869  et 
seq.).  The  transfer  is  in  accordance  with 
Public  Law  99-632  November  7, 1986. 
These  lands  are  currently  withdrawn  by 
Executive  Order  No.  1398,  dated  August 
15, 1911.  This  withdrawal  will  be 
revoked  in  its  entirety,  effective  the  date 
of  patent. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  24  S..  R.  14  E.. 
Sec.  5,  S'ANWy4: 
Sec.  6,  Lots  10  and  11. 
Comprising  94.8  acres. 

Santa  Cruz  County  Board  of 
Supervisors  proposes  to  construct  and 
operate  a  new  county  government  and 
recreational/cultural  complex  approved 
by  the  citizens  of  the  county  in  an 
election  held  November  4, 1986.  The 
lease  or  conveyance  of  the  lands  would 
be  subject  to  the  following  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  terms  of  the  agreement  entered 
into  by  and  between  Santa  Cruz  County 
and  the  U.S.  Forest  Service. 

3.  Relinquishment  of  R&PP  Lease  No. 
A-18083  from  the  city  of  Nogales. 
Arizona. 

4.  Transmission  Line  right-of-way  A- 
6482  150  ft  centeriine). 

5.  Telephone  and  Telegraph  Line  right- 
of-way  A-1071  (10  ft  centeriine). 

6.  Electric  and  Gas  Distribution 
Pipeline  right-of-way  A  16468  (5  ft. 
centeriine). 

7.  Highway  right-of-way  A-758. 
Upon  publication  of  this  notice  in  the 

Federal  Register,  this  parcel  of  land  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  general  mining  laws, 
except  as  provided  for  in  this  notice. 
For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
Notice,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Phoenix  District  Office,  2015  W.  Deer 
Valley  Road,  Phoenix,  Arizona  85027. 
Further  information  concerning  this 
realty  action  may  be  obtained  from  the 
Phoenix  Resource  Area  Manager  (602- 
863-4464). 


Dated:  March  24.  1987. 
Henri  R.  Bisson. 
Acting  District  Manager. 
[FR  Doc.  87-7117  Filed  3-31-87;  8:45  am] 
BILUNG  COOE  4310-32-M 

(CA-940-07-4212-13;  CA  18105] 

California;  Exchange  of  Public  and 
Private  Lands  in  San  Bernardino 
County 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  issuance  of  land 
exchange  conveyance  document. 

SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  the  non-Federal  lands  for 
use  in  Federal  recreation  programs  in 
the  Southern  California  Desert.  The 
exchange  was  consistent  with  the 
Bureau's  planning  for  the  lands 
involved.  The  public  interest  was  well 
served  through  completion  of  this 
exchange. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  California  State  Office, 
(916)  978-4815. 

The  United  States  issued  an  exchange 
conveyance  document  to  the  Southern 
Pacific  Land  Company  on  December  30, 
1986,  under  section  206  of  the  Act  of 
October  21, 1976  (43  U.S.C.  1716),  for  the 
following  described  lands: 

San  Bernardino  Meridian,  California 

T.  4  N.,  R.  14  E.. 

Sec.  2.  All; 

Sec.  3,  All: 

Sec.  4,  All: 
T.  5  N.,  R.  14  E., 

Sec.  8.  All: 

Sec.  18,  All: 

Sec.  19,  All; 

Sec.  20.  All; 

Sec.  22,  All; 

Sec.  23.  All; 

Sec.  24,  All; 

Sec.  26.  NEV4,  WV2,  and  N'ASEV*; 

Sec.  27,  All; 

Sec.  28,  All 

Sec.  32,  All; 

Sec.  34.  All: 

Sec.  35,  All; 
T.  5  N.,  R.  15  E., 

Sec.  8.  All; 

Sec.  18,  All; 
containing  11,389.22  acres  of  public  land. 

In  exchange  for  these  lands  the  United 
States  acquired  the  following  described 
lands  from  the  Southern  Pacific  Land 
Company. 

San  Bernardino  Meridian.  California 

T.  2  N..  R.  15  E., 

Sec.  1,  All; 
T.  2  N.,  R.  16  E., 

Sec.  5.  All; 

Sec.  9,  All; 

Scc.17.  N'/4,  SW'/«; 


T.  3  N..  R.  15  E., 

Sec.  13.  All; 

Sec.  25,  All; 
T.  5  N..  R.  11  E., 

Sec.  1,  All; 
T.  8  N..  R.  13  E., 

Sec.  1,  All: 
T.  8  N.,  R.  14  E., 

Sec.  5,  All: 
T.  9  N..  R.  11  E., 

Sec.  1,  Lot  1  of  NWVi,  SWV*.  SViSEV«; 

Sec.  5,  All; 

Sec.  9,  All: 

Sec.  13,  All; 

Sec.  17,  All; 

Sec.  21,  All; 
T.  9  N.  R.  12  E., 

Sec.  7,  Lots  1-4,  EMiSWV*,  W'/^SE'A: 

Sec.  17,  WMjNWV*,  SWy«,  WMsSEV*; 
T.  9  N.,  R.  13  E., 

Sec.  25.  All; 
T.  9  N.,  R.  14  E.. 

Sec.  5,  Lots  1.  2,  5,  6,  7,  WV4SWy4,  SEVi. 
S'/iNEV«; 

Sec.  7,  Lots  2,  3,  4,  EVi: 

Sec.  21,  EVz.  SEy4NWy4,  EVzSWV*; 

Sec.  33,  All; 
T.  10  N.,  R.  11  E., 

Sec.  19,  Lots  1  and  2  of  NWy4,  Lots  1  and  2 

of  swy4,  wy2NEy4,  SEy4NEy4,  SEy4; 

Sec.21,SWy4SWy4: 

Sec.  27,  WV4SWy4; 

Sec.  29,  All; 

Sec.  33,  All; 

Sec.  35,  SWy4NWy4,  WM»SWy4, 

SEy4Swy4,  s\vy4SEy4; 

T.  10  N.,  R.  14  E., 

Sec.  1,  Lots  1  and  2; 
T.  10  N.,  R.  15  E., 

Sec.  5,  Lots  1-4; 

Sec.  9,  All: 

Sec.  17,  All; 
T.  11  N.,  R.  15  E., 

Sec.  13,  (Tract  38); 

Sec.  25.  (Tract  41); 

Sec.  29,  Ut  1,  SViNEVi.  S'ASWV*. 
NEy4SEy4,  WV4SEy4; 
T.  11  N.,  R.  21  E, 

Sec.  5,  (Tract  37); 
T.  12  N.,  R.  17  E., 

Sec.  9,  (Tract  67); 

Tract  79; 

containing  19,214.89  acres  of  non-Federal 
land. 

The  values  of  the  public  lands  and 
non-Federal  lands  in  this  exchange  were 
equal. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Room  E-2841,  2800 
Cottage  Way,  Sacramento,  California 
95825. 

Dated:  March  23, 1987. 
Sharon  N.  Janis, 

Chief.  Branch  of  Adjudication  and  Records. 
[FR  Doc.  87-7079  Filed  3-31-87;  8:45  am| 
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Fish  and  Wildlife  Service 

Receipt  of  Applications  for 
Endangered  Species  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.SC  1531.  el  seq.] 
PRT-716431 

Applicant:  International  Animal  Exchange. 
Femdale.  MI 

The  applicant  requests  a  permit  to 
purchase  in  foreign  commerce  two  male 
and  one  female  brown  hyenas  [Hyaena 
brunnea)  all  bom  in  captivity  at  the  de 
Wildt  Cheetah  Research  Center,  De 
Wildt.  South  Africa,  to  sell  in  foreign 
commerce  and  ship  to  the  Taipei 
Municipal  Zoo  in  Taipei,  Taiwan.  The 
applicant  contends  that  these  hyenas 
will  be  used  in  unspecified  conservation 
education  activities  and  propagation, 
and  thereby  enhance  the  survival  of  the 
species. 

PRT-716510 

Applicant:  Raymond  Allisoa  Springville.  CA 

The  applicant  requests  a  permit  to 
import  a  trophy  of  a  bontebok 
[Dama/iscus  dorcas  dorcas]  which  was 
a  member  of  a  captive  herd  maintained 
by  F.  Bowker,  Grahamstown.  South 
Africa.  The  herd  is  maintained  for  the 
purpose  of  sport  hunting.  The  applicant 
contends  that  permission  to  import  this 
trophy  will  enhance  the  likelihood  of  the 
continued  maintenance  of  this  herd  and 
thereby  enhance  the  likelihood  of  the 
survival  of  the  species. 
PRT-716508 

Applicant:  Michael  David  Larson.  Porlerville. 
CA 

The  applicant  requests  a  permit  to 
import  a  trophy  of  a  bontebok 
(Dama/iscus  dorcas  dorcas)  which  was 
a  member  of  a  captive  herd  maintained 
by  F.  Bowker,  Grahamstown,  South 
Africa.  The  herd  is  maintained  for  the 
purpose  of  sport  hunting.  The  applicant 
contends  that  permission  to  import  this 
trophy  will  enhance  the  likelihood  of  the 
continued  maintenance  of  this  herd  and 
thereby  enhance  the  likelihood  of  the 
survival  of  the  species. 
PRT-716-70 

Applicant:  Sunset  Zoological  Park. 

Manhattan.  KS 

The  applicant  requests  a  permit  to 
import  two  5-month  old  female  ocelot 
[Felis  pardalis]  kittens  that  were  taken 
from  the  wild  after  their  mother  was 
found  dead.  These  cats  are  to  be 


included  in  a  breeding  program  in  the 
United  States  upon  reaching  maturity. 

PRT-702M1 

Applicant:  U.S.  Rsh  »  Wildlife  Service. 
Regional  Director — Region  1,  Portland.  OR 

The  applicant  requests  an  amendment 
to  their  current  permit  for  take  (live- 
trap)  and  translocation  of  (be  desert 
pupfish  (Cyprinodon  macularius)  for 
scientific  purposes  and  the  enhancement 
of  propagation  or  survival  in  accordance 
with  procedures  outlined  in  the  Desert 
Pupfish  Management  Plan 

PRT-716913,  716914.  716917  , 

Applicant:  George  Garden  Circus  Int'l  Inc.. 
WiJIofd.  MO 

The  applicant  requests  a  permit  to 
export  and  reimport  three  female  Asian 
elephants  [Elephas  maximus)  for  the 
purpose  of  enhancement  of  survival 
*.hrough  public  display  and  conservation 
education.  These  three  elephants  were 
imported  into  the  U.S.  prior  to  December 
of  1973  and  have  been  held  in  captivity 
since  their  importations. 

PRT-7iaB19 

Applicant:  National  Zoological  Park. 
Washkigton.  DC 

The  applicant  requests  a  permit  to 
import  2  female  Great  Indian  1-homed 
rhinoceros  [Rhinoceros  unicornis]  taken 
from  the  wild  in  Nepal  for  the  purposes 
of  captive  propagation,  scientific 
research  and  conservation  education 
through  public  exhibition.  The  2  females 
would  ie  bred  with  a  male  currently  at 
the  Zoo. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4: 15  pm) 
Room  811, 1000  North  Glebe  Road, 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated  March  27. 1987. 
R.  K.  R(tbinson, 

Chief.  Brandt  of  Permits.  Federal  Wildlife 
Permit  Office. 

[FR  Doo.  87-7134  Filed  3-31-87;  8:45  am] 
BILLiNG  CODE  «310-«5-M 


National  Park  Service  i 

National  Park  System  Advisory  Board; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Fedieral  Advisory  Committee 
Act  (86  Stat.  770,  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
1976,  90  StaL  1247),  that  a  meeting  of  the 
National  Paric  System  Advisory  Board 
will  be  held  near  Marco,  Florida  April  7- 
10, 1987. 

The  general  business  session  will  start 
at  8:00  am.  Thursday  morning,  April  9; 
and  conclude  about  noon  on  Friday. 
April  10.  It  will  be  held  in  the  Egret 
Room  of  Port  of  the  Islands  Resort, 
Route  41,  Marco,  Florida  (telephone  813- 
394-3101  or  loll-free  1-800-237-^173), 
The  Advisory  Board  will  consider  J 
potential  Naitional  Historic  Landmark 
nominations,  plus  a  variety  of  matters 
relating  to  the  National  Park  System. 
The  meeting  will  follow  an  orientation 
tour  and  briefings  on  issues  at 
Everglades  National  Park  and  Big 
Cypress  National  Preserve. 

The  business  meetings  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Advisory  Board  a  written  statement 
concerning  this  meeting  or  who  wish  to 
submit  written  statements  may  contact 
Mr.  David  L  Jervis,  National  Park 
Service,  P.O.  Box  37127.  Washington,  DC 
20013-7127  (telephone  202-343-2163). 

Draft  summary  minutes  of  the  meeting 
will  be  available  for  public  inspection 
about  8  weeks  after  the  meeting  in  Room 
3328  Interior  Building,  18th  and  C  Street. 
NW.,  Washington,  DC. 
]ames  W.  SteAvart,  i 

Acting  Associate  Director.  Planning  and 
Development,  National  Park  Service. 
[FR  Doc.  87-7131  Filed  3-31-«7:  8:45  am  J       ' 
BILUNG  COOE  «310-7e-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 


Metal  Casting  Technology,  Inc.;  Filing 
of  Notification 

Notice  is  herby  given  that,  pursuant  to 
section  6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301.  et 
seq..  ("the  Act").  Metal  Castings 
Technology,  Inc.  ("MCT")  has  filed  a 
written  notification  simultaneously  with 
the  Attomqr  General  and  the  Federal 
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Trade  Coannission  disclosing:  (1)  The 
identities  of  die  parties  of  MCT  and  (2) 
the  nature  and  objectives  of  MCT.  The 
notification  was  filed  for  the  ptopose  of 
invoking  the  Act's  provisions  Hmiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties  to 
MCT  and  its  general  areas  of  planned 
activity  are  given  below. 

The  parties  to  MCT  are  General 
Motors  Corporation  and  Hitchiner 
Manufacturing  Co.,  Inc. 

The  purpose  of  MCT  is  to  engage  in 
the  development  of  cost  effective, 
advanceu  metal  casting  technology  to 
promote  improved  precision  and  near- 
net-shape  castings  with  superior 
appearance,  increased  strength-to- 
weight  ratios,  and  reduced  weight.  MCT 
will  develop:  (1)  New  and  existing 
processes;  (2)  materials  and  equipment 
for  the  commercial  implementation  of 
such  processes;  and  (3)  new  product 
applications  for  such  processes, 
including  such  products  and  automotive 
exhaust  manifolds,  valve  bodies, 
camshafts,  and  connecting  rods  as  well 
as  super  alloy  gas  turbine  engine 
components.  Research  will  initially 
center  upon  countergravity  casting 
techniques  and  include  such  projects  as: 

(1)  Developing  melting  techniques  for 
the  countergravity  casting  of  titanium: 

(2)  developing  countergravity  process 
for  manufacturing  directionally  solidfied 
airfoils;  and  (3)  developing  processes  for 
casting  superthin  walls  and  passages. 
fuseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  87-7164  Filed  3-31-fi7;  8:45  am| 
BILLING  CODE  441(M)I-M 

National  Cooperative  Research  Act  of 
1984;  Southwrest  Research  Institute; 
Notification 

Notices  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301.  et  seq..  ("the  Act"). 
Southwest  Research  Institute  has  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  the 
addition  of  Allied  Signal,  Garrett 
Turbocharger  Division:  Degussa 
Corporation;  Stemco.  Inc.  and 
Volkswagenwerk  AG  Wolfsburg  as 
parties  to  the  group  research  project. 

The  notification  identifying  the 
original  parties  to  the  project,  and 
describing  the  nature  and  objectives  of 
that  project,  is  published  at  51  FR  5813 
(February  18, 1986). 

The  additional  notification  was  filed 
for  the  r  urpose  of  extending  the 
protections  of  the  Act's  provisions 


limiting  the  recovery  of  antitrust 
plainti^s  to  actual  damages  under 
specified  circujnstances.  Fhirsuant  to 
section  6(b)  of  the  Act,  the  current 
identities  of  the  parties  to  the  groyp 
research  project  are  given  below. 

The  parties  to  this  group  research 
project  are: 

Cammins  Engine  Company 

Isuzu  Motors,  Ltd. 

Vohro  Track  Corporation 

Nissan  Diesel  Motor  Co. 

NCK  Insulators.  Ltd. 

John  Deere  Company 

Nippon  Shokubai  tCagaku  Kogyo  Company. 

Ltd. 
Babcock  &  Wilcox 
Caterpillar  Tractor  Company 
Mitsubrishi  Motors 
Coming  Class  Works 
Hino  Motors  Ltd. 
Saab-Scania 
General  Motors  Corporatioa  (AC  Spark  Pt«g 

Division) 
Ford  Tractor  Operations 
Exxon  Chemical  Company 
International  Harvester 
Donaldson  Company 

Isolile  Babcock  Refractories  Company,  Ltd. 
Tsuchiya  Seisakusho 
Fuel  Tech  Inc. 

Mitsui  Mining  h  Smelting  Co..  Ltd. 
Chevron  Corporation 
Fiat  Research  Center 

Allied  Signal,  Garrett  Turbocharger  Division 
Degussa  Corporation 
Stemco,  Inc. 

Volkswagenwerk  AG  Wolfsburg 
Joseph  H.  Widmar, 

Director  of  Operations.  AnfJtrust  Division. 
|FR  Doc.  87-7165  Filed  3-31-87;  8:45  am] 

BILLING  COOE  4410-Ot-M 


Office  of  Justice  Programs 

Crime  Victim  Assistance  Grants 

agency:  Office  of  Justice  Programs. 
Justice. 

ACTION:  Final  Guidelines  (Revised). 

summary:  The  Office  of  Justice 
Programs.  Office  for  Victims  of  Crime  is 
publishing  guideline  revisions  for  the 
crime  victim  assistance  grant  provisions 
of  the  Victims  of  Crime  Act  of  1984. 

EFFECTIVE  DATE:  April  1.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Hollis.  Program  Manager, 
Office  for  Victims  of  Crime.  (202)  724- 
5947.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  On 
October  23. 1985,  the  Office  of  Justice 
Programs  (OJP)  published  in  the  Federal 
Register  a  Program  Guideline  for  crime 
victim  assistance  grants.  The  guideline 
implemented  the  crime  victim  assistance 
grant  provisions  of  the  Victims  of  Crime 
Act  of  1984.  Pub.  L.  98-473.  Title  II. 
Chap.  XIV.  42  U.S.C,  10601.  et  seq.. 


which  was  signed  into  law  by  President 
Reagan  on  October  12. 1984. 

The  Act  authorizes  the  Attorney 
General  to  make  annual  grants  from  a 
Crime  Victims  Fund  established  in  the 
United  States  Treasury.  In  1986  the 
Victims  of  Crime  Act  (VOCA)  was 
amended  by  the  Children's  Justice  and 
Assistance  Act.  Pub.  L  99-^1.  Under 
the  provisions  of  the  Act.  as  amended. 
49.5  percent  of  the  amount  in  the  Fund  is 
allocated  for  grants  to  State  crime  victim 
compensation  programs.  Funds 
permitting,  compensation  programs  will 
receive  35%  of  their  prior  year's  victim 
compensation  awards.  The  remainder  of 
the  Fund  is  allocated  for  grants  to  the 
States  for  crime  victim  assistance 
programs  (45%).  The  Children's  Justice 
Act  (4.5%)  and  1%  of  the  Fund  can  be 
expended  it  for  the  purpose  of  providing 
training  and  technical  assistance  to 
eligible  applicants  and  also  services  to 
victims  of  Federal  crimes. 

In  addition  to  written  comments  on 
the  guideline.  OJP  solicited  and  received 
oral  comments  at  four  regional  meetings 
attended  by  representatives  of  crime 
victim  compensation  boards,  other  units 
of  State  and  local  government,  and 
victims  assistance  organizations.  All  of 
these  comments  were  considered  by  OJP 
in  preparing  the  final  guideline. 

This  notification  revised,  in  part,  the 
FY86  Final  Guideline.  The  revisions  are 
based  on  the  experience  of  the  first  year 
of  program  implementation.  These 
experiences  include  four  (4)  regional 
technical  assistance  meetings  conducted 
by  OJP  during  the  summer  of  1986  which 
were  attended  by  State  VOCA 
Administrators  and  program  staff. 
Analysis  of  the  issues  raised  at  the  TA 
meetings  and  of  the  many  questions 
directed  to  OJP  staff  by  the  States 
during  the  first  phase  of  implementation 
of  the  Victim  Assistance  Grant  Program 
underscores  the  need  to  define  and 
clarify  areas  which  have  proven  to  be 
troublesome  to  the  States. 

Also  during  this  first  cycle  of  grant 
funding,  OJP  has  conducted  an  initial 
review  of  the  funding  patterns.  Our 
preliminary  analysis  of  available  data 
from  the  State  indicates  that  significant 
areas  of  victim  services  have  not  been 
included  in  the  States'  distribution  of 
VOCA  grant  funds. 

The  collective  experiences  of  the  first 
cycle  of  grant  funding  and  the  issues 
raised  by  the  States  suggest  a  need  to 
consider  and  discuss  in  more  detail  the 
legislative  rationales  of  the  Victims  of 
Crime  Act  of  1984.  The  revisions  in  this 
guideline  are  not  intended  to  impose  any 
new  or  additional  requirements  on  the 
States,  nor  to  interfere  with  the  States" 
discretion  to  determine  which  projects 
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should  receive  VOCA  funding;  rather, 
they  reflect  the  efforts  of  OJP  to  respond 
to  requests  from  the  States  to  discuss 
and  explain  further  the  intent  of  the  Act 
to  enhance  their  planning  and  project 
funding  decisions  efforts. 

Discussion  of  The  Intent  and  Purpose  of 
the  Act 

The  Crime  Victim  Assistance  Program 
of  the  Victims  of  Crime  Act  of  1984  has 
as  a  primary  objective  to  provide  hands- 
on  assistance  directly  to  victims  of 
crime  by  assisting  local  units  of 
government  and  private  non-profit 
organizations  to  enhance  or  expand 
direct  services  to  victims  of  crime,  to 
encourage  the  States  to  improve  their 
assistance  to  crime  victims  and  to 
promote  the  development  of 
comprehensive  services  to  all  victims  of 
crime  across  the  Nation. 

The  Act  gives  primary  responsibility 
for  the  selection  of  programs  to  be 
funded  to  the  States,  with  only  minimal 
Federal  requirements,  to  assure  the 
delivery  of  quality  services  by 
responsible,  experienced  victim 
assistance  organizations. 

A  review  of  the  Indexed  Legislative 
History  of  the  Victims  of  Crime  Act  of 
1984,  (U.S.  Department  of  Justice,  Office 
of  justice  Programs,  Office  of  the 
General  Counsel,  hereafter  referred  to 
as  Legislative  History]  is  helpful  in 
understanding  Congressional  intent  with 
respect  to  victim  assistance.  Among  the 
stated  purposes,  the  Act  is  intended  to 
address  the  devastating  psychological 
and  emotional  consequences 
experienced  by  the  victims  of  crime  and 
their  families;  to  establish  a  safe, 
welcome  environment  for  victims  within 
the  criminal  justice  system,  thus 
increasing  the  public's  respect  for  the 
law  and  willingness  to  participate  in  the 
criminal  justice  process:  and  to  improve 
the  Federal  Government's  assistance  to 
Victims  of  Federal  Crime. 

Priority  Programs 

The  Victims  of  Crime  Act  requires 
each  State  to  certify  that  "priority"  will 
be  given  to  program  serving  victims  of 
sexual  assault,  spousal  abuse,  and  child 
abuse. 

While  there  is  significant  guidance  in 
the  Legislative  History  of  the  "priority" 
provision  to  indicate  the  intent  of 
Congress  that  the  priority  programs 
would  receive  special  emphasis,  there  is 
equally  significant  indication  that 
Congress  recognized  the  compelling 
needs  of  elderly  victims,  survivors  of 
homicide,  victims  of  Federal  crimes, 
victims  of  violence  and  their  families. 
There  is  no  discussion  in  the  legislative 
history  to  suggest  it  was  the  intent  of 
Congress  to  imply  that  the  needs  or 


suffering  of  one  category  of  crime  victim 
is  greater  than  the  other;  rather,  the 
history  indicates  that  the  problems  of 
the  priority  victims  are  exacerbated  by 
societal  attitudes  or  vulnerability  which 
require  special  attention.  In  determining 
the  funding  needs  of  programs  serving 
priority  victims,  the  State  should 
consider  other  funding  options  that  may 
be  available  or  in  place  for  these 
priority  program  areas,  as  well  as  the 
needs  and  availability  of  services  in 
their  State  for  other  categories  of  crime 
victims.  These  three  victim  service  areas 
should  be  accorded  the  funding  priority 
to  which  the  statute  entitles  them,  but 
not  to  the  degree  to  which  other  crime 
victims  would  be  denied  the  availability 
of  a  minimum  level  of  service. 

Training 

Prior  to  publishing  the  Victim 
Assistance  Final  Guideline,  the  Office  of 
Justice  Programs  (OJP)  amended  the 
Draft  Guidelines  to  include  training  and 
reasonable  related  expenses  as  an 
allowable  cost  for  VOCA  subgrant 
recipients.  The  rationale  for  including 
training  was  to  provide  skill 
development  to  project  staff  to  enable 
them  to  effectively  and  directly  assist 
individual  crime  victims,  a  rationale  that 
is  widiin  the  Congressional  intent  of  the 
Act  to  "assure  the  delivery  of  quality 
services"  to  crime  victims. 

After  consideration  of  the  experience 
of  the  first  year  and  careful  review  of 
the  Legislative  History,  OJP  has 
modified  the  guidelines  to  delete 
"training"  under  Section  111(d)(6)  as  an 
"eligible  service",  while  expanding 
Section  V.C.  to  retain  financial  support 
for  staff  development  as  an  allowable 
cost  fior  the  individual  projects  receiving 
Victim  Assistance  subgrant  funds. 

To  include  training  as  a  "service"  is 
not  justified  under  the  provisions  of  the 
Act  ox  its  legislative  history.  As 
currently  stated  in  the  guidelines,  the 
language  may  be  interpreted  to  allow 
the  dfevelopment  of  costly  training 
programs  requiring  a  substantial  and 
disproportionate  amount  of  a  State's 
grant  funding  as  compared  to  the 
intended,  more  limited  use  of  VOCA 
grant  funds  for  staff  development  of 
direct  service  providers  in  individual 
projects.  The  provision  allowing  for  the 
necessary  and  reasonable  travel 
expenses  related  to  staff  participation  in 
eligible  training  programs  has  been 
retaitied. 

Although  this  subject  was  discussed 
at  each  of  the  technical  assistance 
workshops  for  state  administrators 
conducted  by  OJP,  there  continues  to  be 
some  ambiguity  in  the  application  of 
program  guidelines  to  this  type  of 


activity  as  an  allowable  cost  to  be  | 
charged  to  a  victim  assistance  grant. 

The  program  guidelines  provide  that 
training  can  be  supported  by  victim 
assistance  grant  funds.  This  is  intended 
to  be  training  for  direct  service 
providers  in  individual  programs,  to 
enhance  their  skills  directly  relating  to 
the  services  they  provide  to  crime 
victims.  To  make  such  training  cost 
effective,  the  guidelines  provide  for 
training  activities  to  be  held  on  a  state- 
wide basis  or  on  a  similar  geographical 
basis,  i.e..  attend  a  training  session  at  a 
site  in  a  bordering  state  that  may  be 
closer  (lest  expensive]  than  a  site  within 
a  project's  "home"  state.  Expenses   | 
related  to  travel  beyond  this 
geographical  scope  are  outside  the 
program  guidelines.  ! 

While  the  guidelines  are  less  than 
clear  on  what  constitutes  "training",  we 
stated  at  each  of  our  workshops  the 
rationale  used  for  including  training  in 
the  final  victim  assistance  program 
guidelines,  i.e..  "provide  skill  i 

development  to  project  staff  to  enable 
them  to  effectively  and  directly  assist 
individual  crime  victims."  In  our  view, 
the  use  of  victim  assistance  grant  funds 
to  support  the  attendance  of  a  project 
director  and  perhaps  one  or  more  staff 
members  at  national  conferences  and 
meetings  is  not  consistent  with  the 
intent  of  the  guidelines,  i.e.,  to  support 
skill  development  training  activities  for 
all  volunteer  and  paid  project  staff  who 
are  direct  service  providers. 
Correspondingly,  the  awarding  of  8 
victim  assistance  subgrant  solely  for  the 
purpose  of  supporting  a  training  activity 
or  program  is  not  consistent  with  the 
intent  of  the  Act. 

While  the  program  guidelines  clearly 
set  geographical  limitations  on  grant 
supported  travel  for  training  purposes, 
the  determination  as  to  what  activities 
constitute  "training"  is  left  to  the  j 
determination  of  the  State  ' 

Administrator.  0|P  strongly  suggests 
that  all  requests  for  charges  to  subgrants 
related  to  travel,  per  diem  and 
conference  fees  be  carefully  reviewed 
and  justified  as  conforming  to  the 
program  guideline  for  training  prior  to 
approval  by  the  States.  j 

We  believe  this  revision  to  the 
program  guideline  will  provide  an 
appropriate  balance  between  use  of 
VOCA  funds  for  direct  services  to         ; 
victims  and  resources  needed  for  the     ' 
training  and  development  of  the  direct 
service  providers  in  eligible  projects 
who  are  subgrant  recipients.  Section 
V.C.(2)  has  been  revised  as  follows: 

"Training:  An  eligible  subgrantee  of 
crime  victim  assistance  grant  funds  may 
include  as  a  budget  item  the  cost  of  staff 
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development  for  those  persons  (salaried 
or  volunteer  staff)  who  provide  direct 
services  to  crime  victims.  Also  included 
as  allowable  costs  are  the  necessary 
and  reasonable  travel  expenses  related 
to  the  participation  of  direct  service 
staff  in  eligible  training  programs.  Such 
costs  are.  however,  permitted  only 
within  the  State  or  a  comparable 
geographic  region." 

Similarly,  the  "printing  and 
distribution  of  brochures  and  similar 
announcements"  has  been  deleted  under 
Section  Iil(d)(7)  as  an  "eligible  service". 
The  reasonable  costs  of  printing  for 
eligible  projects  receiving  VOCA  funds 
however  is  an  allowable  project  cost. 
Section  V.C.(3)  discusses  this  allowable 
cost  item. 

Project  Selection 

In  determining  whether  a  project  is 
eligible  for  funding  as  a  victim 
assistance  project  the  States  should 
consider  whether  direct  services  to 
crime  victims  is  the  primary  mission  of 
the  project  within  the  context  of  the 
following  discussion: 

Generally,  a  victim  assistance  or 
victim  witness  project  is  a  separate,  self- 
contained  unit  established  exclusively 
to  provide  services  directly  to  crime 
victims  generally  or  to  any  specific 
category  of  crime  victims  generally  or  to 
a  specific  category  of  crime  victims.  The 
services  provided,  e.g.  crisis 
intervention,  assistance  to  victims  in 
determining  the  status  of,  and 
participating  in  criminal  justice 
proceedings,  and  assistance  in  securing 
victims  compensation  benefits  must  be 
related  to  the  effect  of  the  criminal  event 
on  the  victim  and  to  support  on  behalf  of 
the  victim  in  the  criminal  justice 
process.  Criminal  Justice  support  must 
be  primarily  directed  to  the  needs  of  the 
victim  and  not  to  the  system. 

Agencies  or  organizations  whose  only 
function  is  administrative  or  legislative 
oversight,  or  coordinaton.  or  groups 
defined  as  coalitions  were  no  direct 
services  are  a  part  of  the  organization's 
function,  are  not  eligible  to  receive 
funding  under  the  Act.  If  the  designated 
State  agency  uses  one  of  the  above- 
described  organizations  as  a  "conduit" 
for  the  Federal  crime  victim  assistance 
funds  to  aid  in  the  selection  of  qualified 
recipients  or  to  reduce  their 
administrative  costs,  the  "conduit" 
agency  may  not  be  the  subgrantee  and 
may  not  receive  reimbursement  for 
related  costs  from  the  State  VOCA 
grant.  The  designated  State  agency  is 
still  responsible  for  all  programmatic 
and  financial  requirements  pursuant  to 
this  Guidelines. 

As  second  factor  in  establishing 
selection  criteria  that  the  States  may 


consider  is  the  immediacy  of  the 
criminal  event  to  the  services  being 
provided.  The  legislative  history 
provides  significant  guidance  as  to  the 
intent  of  Congress  to  provide 
appropriate  assistance  to  victims  of 
crime  as  soon  as  possible  after  the  crime 
occurs  in  order  to  reduce  the  severity  of 
the  psychological  consequences,  to 
improve  the  victims  willingness  to 
cooperate  with  the  criminal  justice 
process,  and  to  restore  the  victims"  faith 
in  the  criminal  justice  system. 

This  type  of  early  intervention  to  all 
victims  of  crime  should  be  the  most 
critical  component  of  a  comprehensive 
system  of  services  in  every  community, 
the  results  of  which  benefit  both  the 
victim  and  the  criminal  justice  system. 
Appropriate  crisis  intervention  services 
are  a  major  factor  in  reducing  the  need 
for  services  in  later  stages  of  the 
victimization  process  and  are  a  major 
factor  in  lessening  the  victims'  trauma. 

A  third  factor  which  may  be 
considered  in  establishing  selection 
criteria  in  a  State  is  the  availability  of  a 
comprehensive  "system"  of  services  for 
crime  victims,  i.e..  the  coordinated, 
cooperative  efforts  of  several  agencies 
and/or  organizations  to  provide  a 
continuum  of  services  and  support  to  all 
crime  victims  from  the  time  the  crime 
occurs  throughout  the  criminal  justice 
process. 

Whatever  funding  criteria  are  selected 
by  the  States  to  guide  their  planning 
process,  the  legislative  history  clearly 
supports  the  autonomy  of  the  States  to 
choose  which  direct  service  projects 
should  be  funded  within  the 
requirements  and  intent  of  the  Act. 

Other  Revisions 

Under  Program  Requirements,  Section 
III.  (5).  we  have  included  the  Federal 
Victim  Witness  Coordinators  in  the 
United  States  Attorneys'  Offices  as  an 
integral  part  of  the  coordinated, 
community  efforts  to  provide  services  to 
crime  victims.  Many  local  service 
providers  routinely  provide  assistance 
to  victims  of  Federal  crimes:  however, 
the  essential  link  between  local  victim 
assistance  programs  and  the  Federal 
justice  system  is  the  Federal  Victim 
Witness  Coordinator.  This  cooperative 
effort  on  behalf  of  victims  of  Federal 
Crimes  is  entirely  consistent  with  the 
intent  of  the  Act. 

An  explanatory  note  has  been  added 
to  the  discussion  of  the  confidentiality 
provison.  clarifying  that  the  clause  is  not 
intended  to  override  or  repeal,  in  effect, 
a  State's  existing  law  governing  the 
disclosure  of  information  that  is 
supportive  of  the  Act's  fundamental  goal 
of  helping  crime  victims.  Finally,  minor 


organizational  changes  have  also  been 
made  at  several  places  in  the  guideline. 

Guideline  for  Crime  Victim  Assistance 
Grants 

I.  General  Provisions 

Eligible  Applicants:  All  States, 
(including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  all 
territories  and  possessions),  are  eligible 
to  apply  for  and  receive  grants.  Section 
1404(d)(1). 

State  Office:  The  chief  executive  of 
each  participating  State  shall  designate 
or  establish  a  State  office  for  the 
purpose  of  preparing  an  application  for 
funds  and  administering  the  funds 
received  including  fund  accounting  and 
disbursem.ent,  monitoring,  reporting,  and 
audit. 

II.  Allocation  of  Funds 

Fund  Availability:  Section  1404(a)(1) 
of  the  Victims  of  Crime  Act  provides 
that  crime  victim  assistance  grants  shall 
be  made  from  the  portion  of  the  Fund 
not  used  for  crime  victim  compensation 
grants  or  reserved  for  training  and 
technical  assistance  activities,  or  for 
financial  support  to  victims  of  Federal 
crime  (Section  1404(c)(1)  or  for  grants 
under  the  Children?  Justice  Act  (Section 
1404A).  Funds  are  available  for 
expenditures  in  the  Federal  fiscal  year 
of  award  and  in  the  next  succeeding 
fiscal  year. 

Allocation  to  States:  Each  State,  the 
District  of  Columbia  and  Puerto  Rico, 
shall  receive  a  base  amount  of  $100,000. 
Each  State,  the  District  of  Columbia, 
Puerto  Rico,  and  all  territories  and 
possessions  shall  receive  a  portion  of 
the  available  remaining  monies  based 
on  its  share  of  total  population  using  the 
most  recent  data  of  the  US  Bureau  of 
the  Census. 

Allocation  of  Funds  within  the  States: 
Funds  granted  to  the  States  are  further 
subgranted  to  the  State  to  eligible  crime 
victim  services  programs.  The  State  has 
sole  discretion  as  to  which  programs 
providing  services  to  victims  receive 
funds,  so  long  as  the  eligibility 
requirements  set  out  in  the  Act  and 
enumerated  in  this  guideline  are  met. 

III.  Program  Requirements 

(a)  Under  the  Act.  the  chief  executive 
of  the  State  must  certify  that  the  State 
will  give  priority  to  eligible  crime  victim 
assistance  programs  providing 
assistance  to  victims  of  sexual  assault, 
spousal  abuse,  or  child  abuse.  Section 
1404(a)(2)(A).  To  meet  this  requirement, 
the  State  must  adopt  one  of  the 
following  practices  with  respect  to  the 
subgranting  of  crime  victim  assistance 
funds  and  must  inform  the  Office  of 
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Justice  Programs  (OJP)  in  its  application 
of  the  practice  adopted.  The  State  may 
select  a  different  option  in  their  FY87 
application  for  fimds.  Regardless  of  the 
option  selected,  the  State  must  include 
in  its  semi-annual  performance  report  to 
OJP  a  statement  describing  how  the 
State  has  assured  that  priority  has  been 
given  to  programs  that  serve  victims  of 
sexual  assault,  spousal  abuse  or  child 
abuse.  The  three  options  are: 

(1)  Allocate  at  least  ten  percent  of  the 
total  crime  victim  assistance  funds 
granted  to  the  State  to  each  of  the  three 
priority  categories,  unless  the  State 
convincingly  demonstrates  that  (A)  a 
particular  category  is  receiving 
significant  amounts  of  financial 
assistance  from  the  State  or  other  fund 
sources  and  (B)  a  smaller  amount  of 
financial  assistance  or  no  assistance  for 
that  category  is  needed  from  the  crime 
victim  assistance  grant  funds.  A 
program  should  be  included  in  a  priority 
category  only  if  a  principal  mission  of 
the  program  is  to  serve  that  particular 
category  of  priority  victims. 

(2)  Develop  criteria  for  allocating 
funds  that  assure  that  programs  serving 
each  category  of  victims  receive  a  share 
of  crime  victim  assistance  funds 
commensurate  with:  the  special  needs  of 
the  crime  victims  in  question;  the  level, 
quality,  and  availability  of  existing 
services  to  them;  and  the  overall 
distribution  of  victim  services  funding 
from  all  sources  within  the  State.  In 
addition,  described  in  the  semi-annual 
performance  report  to  OJP  the  amount  of 
funds  awarded  to  priority  programs; 
changes  in  the  level,  quality  or 
availability  of  services;  and  any 
continuing  unmet  needs. 

(3)  Require  every  program  receiving 
crime  victim  assistance  funds  to  include, 
as  a  principal  mission  or  component  of 
its  program,  services  to  at  least  one 
category  of  priority  victims  unless  and 
to  the  extent  the  State  determines  that 
other  programs  are  providing  adquate 
services  of  a  similar  nature  to  priority 
victims  in  the  community  in  question. 

(b)  The  chief  executive  of  the  State 
must  certify  that  crime  victim  assistance 
grant  funds  will  not  be  used  to  supplant 
State  and  local  funds  that  would 
otherwise  be  available  for  crime  victim 
assistance  services.  Section 
1404(a)(2)(B).  Grant  funds  are  intended 
to  enhance  or  expand  services,  not 
substitute  for  other  sources  of  support. 

(c)  States  must  use  crime  victim 
assistance  grant  funds  to  support 
programs  that  provide  services  to  crime 
victims.  Each  individual  victim 
assistance  project  receiving  a  crime 
victim  assistance  subgrant  must  meet 
the  following  eligibility  requirements: 


(1)  Be  operated  by  a  public  agency  or 
non-profit  organization,  or  a 
combination  thereof,  that  provides 
services  to  crime  victims. 

(2)  If  it  is  an  existing  program,  have  a 
record  of  providing  effective  services  to 
victims  of  crime  and  financial  support 
from  oftier  sources.  In  determining 
whether  or  not  a  program  has  a  "record 
of  providing  effective  services,"  the 
State  shall  consider  whether  the 
program  has  been  providing  services  to 
victims  for  a  minimum  of  one  year,  the 
support  and  approval  of  its  services  by 
the  community,  and  whether  or  not  an 
analysis  of  its  activities  and  financial 
history  shows  that  it  achieves  its 
intended  results  in  a  cost-effective 
manner.  An  existing  program  shall  be 
considered  to  have  "financial  support 
from  other  sources"  if  at  least  one-fourth 
of  its  support  (including  in-kind 
contributions)  is  from  sources  other  than 
the  Stale's  crime  victim  assistance  grant. 
Section  1404(b)(l)(B)(i). 

(3)  If  it  is  a  new  program  that  has  not 
yet  demonstrated  a  record  of  effective 
services  as  required  under  (2)  above,  it 
may  be  eligible  for  funding  if  it 
demonstrates  substantial  fmancial 
support  from  other  sources.  "Substantial 
financial  support"  means  that  at  least 
fifty  percent  (50%)  of  its  budget  is  in  the 
form  (rf  cash  from  sources  other  than  the 
Federal  crime  victim  assistance  grant. 
Section  1404(b)(l)(B)(ii). 

(4)  Utilize  volunteers  unless  and  to  the 
extent  the  State  chief  executive 
determines  compelling  reasons  exist  to 
waive  this  requirement.  A  "compelling 
reasoa"  may  include  statutory  or 
contractual  provisions  that  bar  the  use 
of  volunteers  for  certain  positions  or  a 
lack  of  persons  volunteering  after  a 
sustained  and  aggressive  recruitment 
effort  has  been  conducted. 

(5)  Promote  within  the  community 
served  coordinated  public  and  private 
effortl  to  aid  crime  victims.  Section 
1404(b)(1)(D).  Because  of  the  various 
kinds  of  services  needed  by  victims  of 
crime,  services  are  usually  provided  by 
a  variety  of  agencies.  Therefore,  it  is 
essential  that  these  services  be 
coordinated  to  insure  continuity  of 
support  to  the  victim.  In  determining 
whether  or  not  a  program  meets  this 
requirement,  the  State  shall  consider  the 
extent  to  which  the  program 
demonstrates  that  it  will  coordinate  its 
activities  with  other  service  providers  in 
the  community,  including  Federal  victim 
witness  coordinators,  so  that  the  best 
interests  of  the  crime  victim  are  served 
and  interagency  communication 
enhanced. 

(6)  Assist  victims  in  seeking  available 
crim*  victim  compensation  benefits. 
Section  1404(b)(1)(E).  Such  assistance 


may  be  achieved  by  identifying  and  I 
notifying  potential  recipients  of  the 
compensation  program  and  assisting 
them  with  application  forms  and 
procedures.  An  eligible  program  must 
demonstrate  that  it  will  coordinate  its 
activities  with  the  State  compensation 
program,  where  one  exists. 

(d)  Crime  victim  assistance  funds 
shall  be  used  only  to  provide  services  to 
victims  of  crime.  Section  1404(b)(2). 
"Services  to  victims  of  crime"  means 
those  activities  that  directly  benefit 
individual  crime  victims,  including  the 
required  and  necessary  coordination  of 
such  activities,  i.e.,  coordination  of  I 
volunteers  and/or  coordination  of 
services  to  the  victim  which  must  be 
provided  by  other  community  agencies. 
Activities  unrelated  or  only  tangentially 
related  to  the  provision  of  direct 
services  to  (victims  are  not  eligible  for 
support.      I 

Examples  of  ineligible  activities 
include: 

(1)  Crime  prevention  programs  (other 
than  those  prevention  efforts 
specifically  included  in  providing 
emergency  assistance  after  a 
victimization  incident). 

(2)  Lobbying  for  particular  victim 
legislation  or  administrative  reform. 
Programs  that  are  focused  primarily  on 
legislative  advocacy  or  raising  public 
awareness  concerning  a  particular  issue 
or  cause  or  programs  that  focus 
primarily  on  general  community/state 
victim  education  programs  do  not 
qualify  as  "direct  services  to  crime 
victims." 

(3)  General  criminal  justice  agency 
improvements  or  programs  where  crime 
victims  are  not  the  sole  or  primary 
beneficiaries. 

(4)  Witness  management  or 
notification  programs.  Victim/witness 
assistance  programs  which  provide  both 
victim  services  and  witness  notification 
services  can  receive  funding  support 
only  for  that  portion  of  the  program  that 
provides  direct  services  to  crime 
victims. 

(5)  Programs  that  are  primarily 
focused  on  counseling  the  perpetrator  of 
the  crime.  "Services  to  victims  of  crime" 
includes,  but  is  not  limited  to,  the 
following:  I 

(1)  Crisis  intervention  services  that 
meet  urgent  emotional  or  physical  needs 
of  crime  victims.  Crisis  intervention 
services  may  include  the  operation  of  a 
24-hour  hotline  that  provides  counseling 
or  referral  for  crime  victims. 

(2)  Emergency  services  that  provide 
temporary  shelter  for  crime  victims  who 
cannot  safely  remain  in  their  current 
lodgings;  offer  measures  such  as  repair 
of  locks  or  boarding  up  of  windows  to 
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prevent  the  immediate  reburglarization 
of  a  home  or  an  apartment;  or  provide 
crime  victims  petty  cash  for  meeting 
immediate  needs  related  to 
transportation,  food,  shelter,  and  other 
necessities. 

(3)  Support  services  that  include 
follow-up  counseling  (for  other  than 
crisis  reactions),  reassurance  and 
empathetic  listening,  and  guidance  for 
resolving  practical  problems  created  by 
the  victimization  experience:  acting  on 
the  crime  victim's  behalf  vis  a  vis  other 
social  services  and  criminal  justice 
agencies;  assistance  in  obtaining  the 
swift  return  of  property  being  kept  by 
police  as  evidence;  intervention,  as 
appropriate,  with  landlords  or 
employers:  and  referral  to  other  sources 
of  assistance,  as  needed. 

^     (4)  Court-related  services  that  assist 
crime  victims  in  participating  in  criminal 
justice  proceedings  including 
transportation  to  court,  child  care,  and 

I  escort  services. 

I      (5)  Payment  of  all  reasonable  costs  for 

'  a  forensic  medical  examination  of  a 
crime  victim,  to  the  extent  that  such 
costs  are  not  otherwise  reimbursed  or 
paid  by  third  parties.  Funds  may  only  be 
used  to  pay  for  those  forensic  medical 
examinations  that  conform  to  standards 
adopted  by  the  State  or  meet  the 
evidentiary  requirements  of  the  local 
prosecutor. 

(e)  As  stated  in  section  (d)  above, 
crime  victim  assistance  funds  shall  be 
used  only  to  provide  services  to  victims 
of  crime.  Section  1404(b)(2).  A  State  may 
not  use  assistance  funds  to  pay  for  costs 
it  incurs  in  applying  for.  administering  or 
auditing  grant  funds.  The  State  must 
estabHsh  procedures  to  assure  that 
funds  subgranted  to  an  eligible  crime 
victim  assistance  program  are  expended 
only  for  providing  services  to  victims  of 
crime.  These  procedures  shall  require  a 
program  to  demonstrate  to  the  State  that 
the  assistance  funds  it  requests  are 
directly  related  to  the  delivery  of 
services  to  crime  victims.  Any  costs  not 
directly  related  to  service  delivery  for 
victims  must  not  be  charged  to  the 
subgrant.  Programs  that  serve  both 
victims  and  non-victims  must 
reasonably  prorate  their  costs  to  assure 
that  crime  victim  funds  are  used  only  for 
victims  services. 

IV.  Application  Requirements 

(a)  Applications  from  the  State  for  FY 
1987  crime  victim  assistance  grants  must 
be  submitted  oh  Standard  Form  424, 
Application  for  Federal  Assistance,  no 
later  than  August  31. 1987.  The  Office  of 
Justice  Programs  will  provide  an 
"Application  Kit"  to  the  States  that 
includes  SF  424.  a  list  of  assurances,  a 
table  of  fund  allocations,  and  additional 


guidance  on  how  to  prepare  and  submit 
an  application  for  crime  victim 
assistance  grants.  Applications  should 
be  submitted  to  the  following  address: 
Control  Desk.  Office  of  the  Comptroller. 
Office  for  Victims  of  Crime.  OJP.  633 
Indiana  Avenue.  NW..  Washington.  DC 
20531. 

(b)  Applications  from  the  State  need 
not  specify  the  subgrants  the  State 
intends  to  make  with  the  Federal  crime 
victim  assistance  funds  it  receives. 
However,  the  application  must  contain 
the  following  certifications  and 
assurances: 

(1)  A  certification  that  the  State  shall 
give  priority  to  programs  aiding  victims 
of  sexual  assault,  spousal  abuse,  or 
child  abuse  and  a  statement  of  the 
practice  the  State  will  adopt  in 
allocating  funds  to  assure  that  this 
requirement  is  met; 

(2)  A  certification  that  funds  will  be 
awarded  only  to  eligible  crime  victim 
assistance  programs  and  will  not  be 
used  to  supplant  State  and  local  funds 
that  would  otherwise  be  available  for 
crime  victim  assistance; 

(3)  An  assurance  that  the  State  will 
provide  for  accounting,  auditing,  and 
monitoring  procedures,  and  keep  such 
records  as  prescribed  in  these  guidelines 
so  as  to  assure  fiscal  control,  proper 
management,  and  efficient  disbursement 
of  Federal  funds; 

(4)  An  assurance  that  the  Stale  will 
comply  with  all  applicable  non- 
discrimination requirements  and  that  in 
the  event  a  Federal  or  State  court  or 
Federal  or  State  administrative  agency 
make  a  finding  of  discrimination  after  a 
due  process  hearing  on  the  grounds  of 
race,  color,  religion,  national  origin,  sex 
or  handicap  against  the  State,  it  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Justice  Programs.  Office  of 
Civil  Rights  Compliance  (OCRC); 

(5)  An  assurance  that  the  State  will 
comply  with  all  Federal  laws  and 
regulations  applicable  to  Federal 
assistance  programs  and  with  the 
provisions  of  28  CFR  applicable  to 
grants  and  cooperative  agreements 
including  Part  11.  Applicability  of  Office 
of  Management  and  Budget  Circulars; 
and 

(6)  An  assurance  that  the  State  will 
comply,  and  its  subgrantees  will  comply, 
with  the  applicable  provisions  of  the 
Victims  of  Crime  Act.  the  guidelines  for 
crime  victim  assistance  grants,  and  the 
requirements  of  the  "Financial  and 
Administrative  Guide  for  Grants," 
Guideline  Manual  OJP  M7100.1C.  Office 
of  Justice  Programs. 

(c)  Applications  from  the  State  must 
include  the  name  of  a  civil  rights  contact 
person  who  has  lead  responsibility  in 
insuring  that  all  applicable  civil  rights 


requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with  the 
Office  of  Civil  Rights  Compliance. 

(d)  Applications  from  the  State  must 
include  the  date  of  the  last  audit  of  the 
State  agency,  the  anticipated  date  of  the 
next  audit,  and  the  date  that  audit  will 
be  filed  with  the  cognizant  Federal 
agency. 

(e)  The  State  is  required  to  notify  the 
Office  of  Justice  Programs  immediately 
upon  the  award  of  a  subgrant  and 
provide  the  following  information:  the 
name  of  the  subgrantee  and  the  address: 
the  title  of  the  program:  the  amount  of 
Federal  crime  victim  assistance  funds 
awarded;  the  amount  of  financial 
support  from  other  sources;  the  subgrant 
period;  classification  of  the  program  by 
service  category;  and  a  summary 
description  of  the  subgrant  objectives 
and  services.  This  information  is 
required  on  each  individual  project 
which  receives  Federal  crime  victim 
assistance  funds. 

V.  Financial  Requirements 

A.  Payment  of  Grant  Funds. 

1.  Annual  Requirement  Under 
$120,000.  Grantees  whose  annual  fund 
requirement  is  less  than  $120,000  will 
receive  Federal  funds  on  a  "Check 
Issued"  basis.  Upon  receipt,  review  and 
approval  of  a  REQUEST  FOR 
ADVANCE  OR  REIMBURSEMENT,  H-3, 
Report  (Form  7160/3)  by  the  grantor 
agency,  a  voucher  and  a  schedule  for 
payment  is  prepared  for  the  amount 
approved.  This  schedule  is  forwarded  to 
the  U.S.  Treasury  requesting  issuance 
and  mailing  of  the  check  directly  to  the 
grantee  or  its  designated  fiscal  agent.  A 
request  must  be  limited  to  the  grantee's 
immediate  cash  needs  and  submitted  at 
least  monthly. 

2.  Annual  Requirement  Over  $120,000. 
Grantees  whose  annual  fund 
requirement  exceeds  $120,000  generally 
receive  Federal  funds  by  utilizing  the 
"Letter  of  Credit "  procedures.  This 
funding  method  is  a  cash  management 
process  prescribed  by  the  U.S.  Treasury 
for  all  major  grant-in-aid  recipients. 

3.  Check  Issuance.  All  checks  drawn 
for  the  payment  of  fund  requests,  either 
under  the  "Check  Issued  "  or  the  "Letter 
of  Credit"  process,  are  prepared  and 
disbursed  by  the  U.S.  Treasury  and  not 
by  the  grantor  agency. 

4.  Termination  of  Advance  Funding.  If 
a  grantee  organization  receiving  cash 
advances  by  letter  of  credit  or  by  direct 
Treasury  check  demonstrates  an 
unwillingness  or  inability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  cash  advances  and 
disbursement,  the  grantor  agency  may 
terminate  advance  financing  and  require 
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the  grantee  otgamzaUon  to  iinance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  will  then  be 
made  by  the  direct  Treasury  check 
method  to  reimburse  the  grantee  for 
actual  cash  disbursements.  It  is 
essential  that  grantee  organizations 
maintain  a  minimal  amount  of  cash  on 
hand  and  that  drawdowns  of  cash  are 
made  only  when  necessary  for 
disbursement. 

B.  Financial  Status  Report.  A 
Financial  Status  Report  (Form  H-1)  is 
required  for  all  grants.  This  report  shall 
be  submitted  by  the  grantee  within  45 
days  after  the  end  of  the  calendar 
quarter.  Final  reports  are  due  90  days 
after  the  end  of  the  grant  Failure  to 
comply  with  this  requirement  may  result 
in  administrative  action  such  as  the 
withholding  of  payments,  cancellation  of 
a  Letter  of  Credit,  or  noncertification  of 
new  grant  awards.  In  lieu  of  using  the 
standard  H-1  Report,  grantees  may 
satisfy  the  financial  reporting 
requirements  by  completing  an  H-1 
turnaround  document.  This  document  is 
a  facsimile  of  the  H-1  extracted  from  the 
grantor  agency's  computer  files  and  sent 
directly  to  each  grantee.  Pertinent 
information  such  as  grantee  name  and 
address,  grant  number  and  the 
previously  submitted  fmancial 
information  (if  any)  is  printed  on  the 
form  by  the  computer. 

C.  Cost  Allowability.  (For  guidance 
see.  Office  of  Justice  Programs, 
"Financial  and  Administrative  Guide  for 
Grants,"  Guideline  Manual  OJP 
M7100.1C,  Chapter  5.)  The  Victims  of 
Crime  Act  specifically  states  that  Crime 
Victims  Assistance  grant  funds  may  be 
used  only  for  providing  services  to 
victims  of  crime.  Only  those  costs 
directly  related  and  essential  to 
providing  direct  service  to  crime  victims 
can  be  charged  to  VOCA  funded 
subgrant.  The  following  items  require 
specific  discussion. 

(1)  Audit  costs:  Although  under  0MB 
Circular  A-128  audit  costs  are  generally 
allowable  charges  under  Federal  grants, 
audit  costs  incurred  at  the  grantee 
(state)  level  are  determined  to  be  an 
administrative  expense  and  therefore 
cannot  be  paid  for  with  crime  victim 
assistance  grant  funds.  Reasonable 
audit  costs  incurred  at  the  subgrantee 
level  are.  however,  considered  directly 
related  and  essential  to  the  operation  of 
the  program  and  may  be  reimbursed  as 
allowable  costs. 

(2)  Training:  An  eligible  subgrantee  of 
crime  victim  assistance  grant  funds  may 
include  as  a  budget  item  the  reasonable 
cost  of  staff  development  for  those 
persons  (salaried  or  volunteer  staff)  who 
provide  direct  services  to  crime  victims. 
Also  included  as  allowable  costs  are  the 


necessary  and  reasonable  travel 
expenses  related  to  the  participation  of 
direct  service  staff  in  eligible  training 
programs.  Such  costs  are.  however, 
permitted  only  within  the  State  or  a 
comparable  geographic  region. 

(3)  Printing:  An  eligible  subgrantee  of 
crime  victim  assistance  grant  funds  may 
include  as  a  budget  item  reasonable 
costs  of  printing  and  distribution  of 
brochures  and  similar  announcements  to 
describ«  their  program's  victim  services 
and  how  to  obtain  these  services. 

D.  Audit  Responsibilities.  Pursuant  to 
Office  Management  and  Budget  Circular 
A-128,  "Audits  of  State  and  Local 
Governments",  grantees,  subgrantees 
and  subreclpients  have  the 
responsibility  to  provide  for  an  audit  of 
their  activities.  These  audits  shall  be 
made  annually,  unless  the  State  or  local 
government  has.  by  January  1. 1987,  a 
constitutional  or  statutory  requirement 
for  less  frequent  audits.  Grantees,  as 
well  as  their  subgrantees,  contractors  or 
other  oi^anizations  under  cooperative 
agreements  or  purchase  of  service 
contracts  are  to  arrange  for 
examinations  in  the  form  of  independent 
audits  in  conformance  with  0MB 
Circular  A-128. 

These  audits  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  governing  financial  and 
compliance  audits.  The  required  audits 
are  to  be  performed  on  an  organization- 
wide  basis  as  opposed  to  a  grant-by- 
grant  bssis.  The  audit  reports  must 
include: 

(1)  Tbe  auditor's  report  on  financial 
statements  of  the  recipient  organization, 
and  a  schedule  of  financial  assistance, 
showing  the  total  expenditures  for  each 
Federatassistance  program; 

(2)  Tke  auditor's  report  on  compliance 
containing:  (A)  A  statement  of  positive 
assurance  with  respect  to  those  items 
tested  for  compliance,  including 
compliance  with  law  and  regulations 
pertaining  to  financial  reports  and 
claims  for  advances  and 
reimbursements;  (B)  a  negative 
assurance  of  those  items  not  tested,  and 
a  summary  of  all  instances  of 
noncompliance;  and  (C)  the  auditor's 
report  on  the  study  and  evaluation  of 
internal  control  systems,  which  must 
identify  the  organization's  significant 
internal  accounting  controls,  and  those 
controls  designed  to  provide  reasonable 
assurance  that  Federal  programs  are 
being  managed  in  compliance  with 
applicable  laws  and  regulation.  It  must 
also  i()entify  the  controls  that  were 
evaluated,  the  controls  that  were  not 
evaluated,  and  the  material  weaknesses 
identified  as  a  result  of  that  evaluation. 


E.  Audit  Objectives.  Grants  and  other  | 
agreements  are  awarded  subject  to 
conditions  of  fiscal,  program  and 
general  administration  to  which  the 
recipient  expressly  agrees.  Accordingly, 
the  audit  objective  is  to  review  the 
recipient's  administration  of  grant  funds 
and  required  non-Federal  contributions 
for  the  purpose  of  determining  whether 
the  recipient  has:  I 

(1)  Financial  statements  of  the 
government,  department,  agency,  or 
establishment  that  present  fairly  its 
financial  position  and  the  results  of  its 
financial  operations  in  accordance  with 
generally  accepted  accounting 
principles; 

(2)  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is     j 
managing  Federal  financial  assistance 
programs  in  compliance  with  applicable 
laws  and  regulation;  and 

(3)  The  organization  has  complied 
with  laws  and  regulations  that  may  have 
material  effect  on  its  financial 
statements  and  on  each  Federal 
assistance  program. 

F.  Audit  Implementation.  Grantees  are 
required  to  specify  their  arrangement  for 
complying  with  the  provision  of  OMB 
Circular  A-128  and  include  in  their  grant 
application,  to  the  extent  possible,  the 
following  information: 

(1)  The  identity  of  the  organization 
that  will  conduct  the  audit; 

(2)  Approximate  timing  of  when  the 
audit  will  be  performed: 

(3)  Audit  coverage  to  be  provided. 
Where  the  audit  will  not  provide  the  . 
coverage  requirements  as  specified 
previously,  the  audit  policy  or  procedure 
must  describe  the  specific  arrangements 
for  obtaining  audit  services  that  will 

meet  the  requirements; 

(4)  An  identification  of  the  audit 
standards,  if  any,  with  which  the 
grantees  will  not  comply; 

(5)  Receipt  and  appropriate 
distribution  of  the  resultant  audit  report; 
and  I 

(6)  Audit  resolution  policies  and 
procedures  to  be  followed  in  resolving  I 
the  audit  report. 

G.  Fund  Suspension  or  Termination.        , 
If,  after  notice  and  opportunity  for  a  ' 

hearing,  OJP  finds  that  a  State  has  failed 
to  substantially  comply  with  the  Victims 
of  Crime  Act  or  any  implementing 
regulations  or  guidelines,  OJP  must 
suspend  or  terminate  funding  to  the 
State,  or  take  other  appropriate  action.    ' 
Only  State*  may  request  a  hearing;  sub- 
grantees in  the  State  may  not. 

VI.  Civil  Rights 

A.  General.  The  Act  provides  that  no 
person  shall  be  excluded  from 
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participation  in,  denied  the  benefits  of, 
subjected  to  discrimination  under,  or 
denied  employment  in  connection  with 
any  activity  receiving  funds  under  the 
Act  on  the  basis  of  race,  age,  color, 
religion,  national  origin,  handicap,  or 
sex.  Section  1407(e).  Recipients  of  funds 
I  under  the  Act  are  also  subject  to  Title  VI 
'  of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d  (prohibiting  discrimination  in 
Federally-funded  programs  on  the  basis 
of  race,  color,  or  national  origin). 
Section  504  of  the  Rehabilitation  Act  of 
1973,  2  U.S.C.  794  (prohibiting 
discrimination  in  such  programs  on  the 
basis  of  handicap),  the  Age 
Discrimination  Act  of  1975,  42  U.S.C. 
6101,  et  seq.,  and  the  Department  of 
Justice  Nondiscrimination  Regulations, 
28  CFR  Fart  42,  Subparts.  C,  D,  and  G. 

B.  Required  Assurances  and 
Information.  To  be  eligible  for  funding 
under  the  Act,  a  crime  victim  assistance 
program  must  submit  the  following 
assurances  and  information: 

(1)  An  assurance  that  the  program  will 
comply  with  all  applicable 
nondiscrimination  requirements; 

(2)  An  assurance  that  in  the  event  a 
Federal  or  State  court  or  Federal  or 
State  administrative  agency  makes  a 
finding  of  discrimination  after  a  due 
process  hearing,  on  the  ground  of  race, 
color,  religion,  national  origin,  sex.  age 
or  handicap  against  the  program,  the 
program  will  forward  a  copy  of  the 
finding  to  the  OJP  office  of  Civil  Rights 
Compliance  (OCRC);  and 

(3)  The  name  of  a  civil  rights  contact 
person  who  has  lead  responsibility  in 
insuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with 
OCRC. 

(4)  An  assurance  that  programs  will 
maintain  information  on  victim  services 
provided  by  race,  national  origin,  sex. 
age,  and  handicap. 

VII.  Confidentiality  of  Research 
Information 

No  recipient  of  monies  under  the 
Victims  of  Crime  Act  shall  use  or  reveal 
any  research  or  statistical  information 
furnished  under  this  program  by  any 
person  and  identifiable  to  any  specific 
private  person  for  any  purpose  other 
than  the  purpose  for  which  such 
information  was  obtained  in  accordance 
with  this  program  and  Act.  Such 
information  shall  be  immune  from  legal 
process  and  shall  not,  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suit, 
or  other  judicial,  legislative,  or 
administrative  proceeding.  Section 
1407(d).  This  provision  is  intended. 


among  other  things,  to  assure  the 
confidentiality  of  information  provided 
by  crime  victims  to  crisis  intervention 
counselors  working  for  victim  services 
programs  receiving  funds  provided 
under  this  Act.  Whatever  the  scope  of 
application  given  this  provision,  it  is 
clear  that  there  is  nothing  in  the  Act  or 
its  legislative  history  to  indicate  that 
Congress  intended  to  override  or  repeal, 
in  effect,  a  State's  existing  law 
governing  the  disclosure  of  information 
which  is  supportive  of  the  Act's 
fundamental  goal  of  helping  crime 
victims.  For  example,  this  provision 
would  not  act  to  override  or  repeal,  in 
effect,  a  State's  existing  law  pertaining 
to  the  mandatory  reporting  of  suspected 
child  abuse.  See  Pennhurst  State  School 
and  Hospital  v.  Halderman.  et  al,  451 
U.S.I  (1981). 
VIII.  Reporting  Requirements 
Each  victim  assistance  program 
receiving  funds  under  the  Act  is 
required  to  submit  a  semi-annual 
performance  report  to  the  State  Victim 
Assistance  Office.  The  State  Office  is 
responsible  for  compiling  the 
information  and  submitting  a  report  to 
OJP  on  the  effect  the  Federal  funds  have 
had  on  services  to  victims  of  crime  in  its 
State.  OJP  has  prepared  a  form  for  the 
semi-annual  report  for  the  purpose  of 
soliciting  the  information  required  in  the 
most  convenient  manner  possible.  The 
reports  are  due  in  OPJ  each  November  1. 
for  the  preceding  April  1-September  30 
reporting  period,  and  each  May  1.  for 
the  preceding  October  1-March  31 
reporting  period. 

A.  Each  victim  assistance  program 
will  be  asked  to  provide  the  following 
information  to  the  State: 

1.  Service  jurisdiction  (County,  City. 
Circuit,  etc.). 

2.  Type  of  program  (Rape  Crisis 
Center  (non-medical),  Rape  Treatment 
Center  (medical);  Domestic  Violence — 
Shelter;  Domestic  Violance  Program 
(non-shelter)  Victim  Services-Law 
Enforcement;  Victim  Witness- 
Prosecutor;  Victim  Assistance- 
Community;  Other  (specify)). 

3.  Summary  Program  Statement 
(Purpose,  Goals,  Objectives). 

4.  Amount  and  each  source  of  funding 
for  the  program. 

5.  Victim  statistics  (Total  number  of 
victims  served  by  program;  by  type  of 
crime;  by  type  of  services  provided;  by 
criminal  justice  status;  e.g.,  reporting/ 
non-reporting,  prosecution/non- 
prosecution). 

6.  Staff  information  (Number  of  hours 
contributed  during  reporting  period  by 
professional  and  clerical  staff,  paid  and 
volunteer  interns;  number  of  hours  of 


training  received  by  staff  by  type  of 
training  program). 

7.  Program  information  and  activities 
(Number  and  source  of  referrals  to 
program;  number  of  referrals  to  other 
agencies  by  type  of  agency;  number  of 
hours  of  training  presented  by  type  of 
training  and  type  of  audience;  numbers 
of  hours  of  public  information  and 
education  programs  presented). 

8.  Changes  which  have  been  made  in 
the  program  since  receiving  the  Federal 
grant  which  will  benefit  victims  of 
crime. 

9.  A  short  description  of  how  the 
programs  funded  have  coordinated  their 
activities  with  other  service  providers  in 
the  community. 

10.,  A  short  description  of  how  the 
programs  funded  have  assisted  crime 
victims  in  seeking  available  crime  victim 
compensation  benefits. 

Optional 

Program  evaluation  results,  case 
histories,  victim  satisfactory  surveys, 
anecdotal  information. 

B.  Each  State  Victim  Assistance 
Office  will  be  required  to  provide  the 
following  information  to  OJP: 

1.  The  amount  and  each  source  of 
funding  for  victim  assistance  in  the 
State,  including  other  Federal  grant 
programs. 

2.  Numbers  of  awards  by  type  of 
program  and  amount  of  money  awarded 
to  each  type  of  program,  (Rape  Crisis 
Center  (non-medical):  Rape  Treatment 
Center  (medical;  Domestic  Violence- 
Shelter;  Domestic  Violence  Program 
(non-shelter);  Victim  Services — Law 
Enforcement;  Victim  Witness- 
Prosecutor  Victim  Assistance- 
Community;  Other  (specify)). 

3.  Changes  in  victim  services  in  the 
State  as  a  result  of  Victims  of  Crime  Act 
funds. 

4.  The  aggregate  of  items  4,5,6.  and  7 
under  Section  A  by  type  of  program. 

5.  Total  number  of  victims  who  are 
directly  assisted  by  the  State  Office 
(where  applicable). 

6.  Statement  describing  how  the  State 
has  given  priority  to  programs  that  serve 
victims  of  sexual  assuait,  spousal  abuse, 
or  child  abuse  and  indicting  the  number 
of  amount  of  crime  victim  assistance 
subgrants  awarded  to  programs  that 
provide  services  to  a  category  of  priority 
victim  as  a  principle  component  of  their 
operations. 

Optional 

States  are  encouraged  to  submit  a 
brief  narrative  report  containing 
anecdotal  information, 
accomplishments,  unmet  needs,  or  other 
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information  which  may  be  helpful  to  OJP 
in  evaluating  the  effectiveness  of 
Victims  of  Crime  Act  funding.  Of 
particular  interest  to  OJP  are  the 
achievements  of  local  programs  whose 
use  of  funds  have  resulted  in  significant 
changes  in  the  treatment  of  crime 
victims  in  their  community. 
Richard  B.  Abell, 

Acting  Assistant  Attorney  General  Office  of 
Justice  Programs. 
|FR  Doc.  87-7171  Tiled  3-31-87;  8:45  am] 

BILUNG  CODE  4410-1MI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
OMB  Review 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice. 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  13(n.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  February  19, 1987, 
Smithkline  Chemicals,  Division 
Smithkline  Beckman  Company,  900 
River  Road,  Conshohocken, 
Pennsylvania  19428,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Schedule 


Oug: 

4-Mel»>o«y«nip*i««amin«  (7<n) 

Amphetamin*.   its   salts.   optEal   isomers. 

and  salts  ot  its  ootical  isomers  (1 100). 
Pf>eoyl«e«ooe  (8501  ( - 


Estimated  Hours  for  Respondents  to 
Provide  Information:  60  per  respondent. 
Susan  Mettik 

Assistant  Chairman  for  Administration. 
[FR  Doc.  87-7166  Filed  3-31-87;  8:45  am] 

BILUNG  CODE  753e-61-« 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street,  NW..  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  May  1, 1987. 

Dated:  March  25, 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(PR  Doc.  87-7068  Filed  3-31-87;  8:45  am] 

B4U.IMO  CODE  4410-0»-M 


summary:  The  National  Endowment  for 
the  Htmanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE$:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  May  1, 1987, 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue.  NW..  Washington,  DC  20506 
(202-788-0233)  and  Mr.  Joseph  Lackey. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place.  NW.,  Room  3208,  Washington.  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman.  National 
Endowment  for  the  Humanities. 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  (202)  786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
askad  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revision 

Title:  Applications  and  Instruction 
Fortis  of  the  Conferences  Category. 

Form  Number.  Not  applicable. 

Frequency  of  Collection:  Twice  a  year. 

Respondents:  Humanities  researchers 
and  institutions. 

Use:  Application  for  funding. 

Efitimated  Number  of  Respondents: 
114  per  year. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No8.  50-315  and  50-316] 

Indiana  and  Michigan  Electric  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part  50. 
Appendix  R.  Section  III.J.  Emergency 
Lighting,  to  the  Indiana  and  Michigan 
Electric  Company  (the  licensee)  for  the 
Donald  C.  Cook  Nuclear  Plant,  Unit  Nos. 
1  and  2,  located  at  the  licensee's  site  in 
Berrien  County.  Michigan.  The 
exemptioB  was  requested  by  the 
licensee  by  letter  dated  March  6. 1987. 

Environmental  Assessment 

Iden  tifi cation  of  Proposed  A  ction 

The  exemption  would  permit  the 
outdoor  yard  area  adjacent  to  the 
nitrogen  regulator  valves  to  be  lighted 
during  a  postulated  fire  emergency  by 
the  backup  security  diesel  generator. 
The  Appendix  R.  Section  III.)  requires 
eight-hour  battery  powered  emergency 
lighting  for  fire  protection.  The 
emergency  remote  shutdown  procedures 
at  the  D.C  Cook  Nuclear  Plant  include 
provisions  for  operating  the  steam 
generator  power-operated  relief  valves 
during  a  postulated  Appendix  R  fire  and 
the  backap  power  for  the  valves  is  the 
nitrogen  tanks  located  in  the  yard  area. 
Manual  control  of  the  nitrogen  regulator 
valves  should  not  be  necessary  but 
some  monitoring  may  be  required. 

The  Neetf  for  the  Proposed  A  ction 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  operate  the  plant 
without  being  in  violation  of  the 
Commission's  requirements. 

Environifiental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  is  from  the 
specific  requirement  for  eight  hour 
battery  power  to  meet  the  emergency 
lighting  provision  of  Appendix  R, 
Section  III.J.  There  is  no  change 
proposed  for  the  nitrogen  source  or 
control  system  or  for  the  operation  to 
the  steam  generator  power-operated 
relief  vsdves.  In  the  case  of  an  electrical 


black-out  in  the  area  of  the  nitrogen 
source,  the  emergency  security  diesel 
will  provide  power  for  outdoor  lighting 
and  security  systems.  The  security 
emergency  lighting  system  already 
exists  and  no  changes  are  necessary  to 
continue  providing  the  lighting  for  the 
nitrogen  source  area.  There  are  no 
changes  in  plant  operation  or  effluents 
to  be  considered  with  the  proposed 
exemption.  Therefore,  in  consideration 
of  the  above,  the  exemption  does  not 
involve  a  significant  environmental 
impact. 

Alternative  To  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  impact  associated 
with  the  proposed  exemption,  any 
alternative  to  the  exemption  will  have 
either  no  environmental  impact  or 
greater  environmental  impact.  The 
installation  of  an  eight  hour  battery 
lighting  system  would  result  in  an 
additional  cost  to  the  licensee  without 
adding  any  benefits  already  available 
from  the  emergency  security  lighting 
system. 

Alternative  Use  of  Resources 

The  proposed  exemption  is  on  the 
basis  of  an  acceptable  alternative  use  of 
resources;  the  security  emergency 
lighting  system.  This  alternative  will 
save  the  licensee  and  consumers  the 
cost  of  the  eight  hour  battery  system  and 
the  cost  of  maintenance/surveillance. 
The  level  of  protection  will- be 
maintained  with  the  existing  systems 
and  the  intent  of  the  specific 
requirement  of  Appendix  R,  Section  III.J, 
Emergency  Lighting,  will  be  met. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  SigniHcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  request  for  exemption  dated 
March  6, 1987,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington,  DC,  and  at  the 
Maude  Preston  Polenske  Memorial 
Library,  500  Market  Street,  Saint  Joseph, 
Michigan  49085. 

Daled  at  Bethesda.  Maryland,  this  28th  day 
of  March  1987. 
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For  the  Nuclear  Regulatory  Commission. 
B.J.  YoungbloodL 

Director.  PWR  Project  Directorate  «•», 
Division  of  PWR  Licensing— A. 
[FR  Doc.  87-7160  Filed  3-31-87;  8:45  am] 

BILLING  COOC  7S90-01-«I 


[Docket  No.  STN  50-530] 

Palo  Verde  Nuclear  Generating 
Station,  Unit  3;  Arizona  Public  Service 
Co.  et  al.;  Issuance  of  Facility  . 

Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission),  has  issued  Facility 
Operation  License  No.  NPF-65  (License), 
to  Arizona  Public  Service  Company,  Salt 
River  Project  Agricultural  Improvement 
and  Power  District.  El  Paso  Electric 
Company,  Southern  California  Edison 
Company,  Public  Service  Company  of 
New  Mexico,  Los  Angeles  Department 
of  Water  and  Power,  and  Southern 
California  Public  Power  Authority.  This 
License  authorizes  operation  of  the  Palo 
Verde  Nuclear  Generating  Station,  Unit 
3  (facility)  at  reactor  core  power  levels 
not  in  excess  of  3800  megawatts  thermal 
in  accordance  with  the  provisions  of  the 
License,  the  Technical  Specifications 
and  the  Environmental  Protection  Plan. 
However,  the  License  contains  one 
condition  which  currently  limits 
operation  to  five  percent  of  full  power 
(190  megawatts  thermal).  Authorization 
to  operate  at  greater  than  five  percent 
will  require  specific  Commission 
approval.  In  addition,  operation  above 
Mode  5  is  restricted  until  successful 
testing  and  operability  of  Emergency 
Diesel  Generators  in  accordance  with  10 
CFR  Part  50,  Appendix  A,  General 
Design  Criterion  17,  is  achieved. 

Palo  Verde  Nuclear  Generating 
Station,  L'nit  3  is  a  pressurized  water 
reactor  which  utilizes  a  CESSAR 
standard  plant  design  and  is  located  at 
the  licensees'  site  in  Maricopa  County. 
Arizona  approximately  36  miles  west  of 
the  city  of  Phoenix. 

The  application  for  the  license,  as 
amended,  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on  July 
11. 1980  (45  FR  46941)  as  clarified  in  a 
notice  published  July  25, 1980  (45  FR 
49732). 


The  Commission  has  determined  that 
the  issuance  of  this  License  will  not 
result  in  any  environmental  impact  other 
than  those  evaluated  in  the  Final 
Environemtnal  Statement  since  the 
activity  authorized  by  the  License  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-65.  with  Technical 
Specifications  (NUREG-1248)  and 
Environmental  Protection  Plan;  (2)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards  dated  December  15. 
1981;  (3)  the  Commission's  Safety 
Evaluation  Report  on  Palo  Verde  dated 
November  1981:  Supplement  Nos.  1 
through  11.  dated  February  1982.  May 
1982,  September  1982.  March  1983. 
November  1983.  October  1984, 
December  1984,  May  1985.  December 
1985,  April  1986  and  March  1987, 
respectively;  (4)  the  Commission's 
related  Safety  Evaluation  Report  on 
CESSAR  dated  November  1981; 
Supplement  No.  1  dated  March  1983; 
Supplement  No.  2  dated  September  1983; 
(5)  the  Final  Safety  Analysis  Report  and 
amendments  thereto:  (6)  the 
Environmental  Report  and  supplements 
thereto:  (7)  the  Draff  Environmental 
Statement  dated  October  1981,  (8)  the 
Final  Environmental  Statement  dated 
March  1982;  and  (9)  the  Initial  Decision 
and  Order  Dismissing  Proceeding  issued 
by  the  Atomic  Safety  and  Licensing 
Board,  dated  December  30, 1982,  and 
July  22, 1985,  respectively  and  the 
Decision  issued  by  the  Atomic  Safety 
and  Licensing  Appeal  Board,  dated 
February  15. 1983. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC,  and  the  Phoenix 
Public  Library,  Business,  Science  and 
Technology  Department,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004.  A  copy  of  Facility  Operating 
License  No.  NPF-65  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Director.  Division  of  PWR  Licensing-B. 
Copies  of  the  Safety  Evaluation  Report 
and  its  Supplements  1  through  11 
(NUREG-0857),  the  Final  Environmental 
Statement  (NUREG-0841)  and  the 
Technical  Specifications  (NUREG-1248) 
may  be  purchased  by  calling  (202)  275- 
2060  or  (202)  275-2171  or  by  writing  to 
the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
NUREG-0857  may  also  be  purchased 
from  the  National  Teciinical  Information 


BEST  COPY  AVAILABLE 
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Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  SpringField,  Virginia 
22161. 

Dated  at  Bethesda.  Maryland,  the  25th  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 
Director.  PWR  Project  Directorate  No.  7, 
Division  of  PWR  Licensing-B. 
|FR  Doc.  87-7161  Filed  3-31-87;  8:45  am) 

BILUNG  CODE  7SSO-01-M 


PEACE  CORPS 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Peace  Corps. 
action:  Notice  of  submission  of  public 
use  form  review  request  to  the  Office  of 
Management  and  Budget. 

summary:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C.  Chapter 
35),  the  Peace  Cops  has  submitted  to  the 
Office  of  Management  and  Budget,  a 
request  to  approve  the  use  of  the 
Decline  Information  Card  through  June 
30, 1990.  The  card  is  completed 
voluntarily  by  those  invited  to  Peace 
Corps  training  who  permanently  decline 
the  invitation.  The  card  provides 
information  concerning  the  reasons  for 
declining  an  invitation  as  well  as 
suggestions  as  to  how  the  Volunteer ' 
Delivery  System  could  be  improved. 
This  information  is  necessary  for  Peace 
Corps  to  evaluate  the  effectiveness  of 
the  Volunteer  Delivery  System.  The 
information  provided  will  not/cannot  be 
used  to  identify  specific  individuals  who 
have  filled  out  the  card.  Information 
about  the  form: 

Agency  Address:  Peace  Corps,  806 
Connecticut  Avenue,  NW..  Washington, 
DC  20526. 
Title:  Decline  Information  Card. 
Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 
Frequency  of  Collection:  On  occasion. 
General  Description  of  Respondent: 
Individuals  who  were  extended 
invitations  to  Peace  Corps  Volunteer 
training,  who  permanently  declined  the 
invitations. 

Estimated  Number  of  Responses:  300 
annually.  Estimated  Hours  for 

Respondents  to  Furnish  information: 
Fifteen  (15)  minutes  each. 

Respondents'  Obligation  to  reply: 
Vountary 

Comments:  Comments  on  this  form 
request  should  be  directed  to  Francine 
Picoult,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  A  copy  of  the 
form  may  be  obtained  from  Phillip 


Seder,  Office  of  Placement,  Peace  Corps. 
806  Connecticut  Avenue,  NW.,  Room 
906,  Washington,  DC  20528.  Mr.  Seder 
may  be  called  at  202-632-6596. 

This  is  not  a  request  to  which  44 
U.S.C.  3504(h)  applies.  This  notice  is 
issued  in  Washington  DC  on  March  26. 
1987. 

Linda  Rae  Gregory, 
Associate  Director  for  Management 
[FR  Doc.  87-7157  Filed  3-31-87;  8:45  am) 

BILUNG  COOC  6051-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  tlie 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Representative 
Payee  Monitoring. 

(2)  Form(s)  submitted:  G-99a,  G-99c. 

(3)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  responses:  6.725. 

(7)  Annual  reporting  hours:  1,111. 

(8)  Collection  description:  Under 
Section  lE(a)  of  the  RRA,  the  Board  is 
authorized  to  select,  make  payments  to. 
and  conduct  transactions  with  an 
annuitant's  relative  or  some  other 
person  willing  to  act  on  behalf  of  the 
annuitant  as  a  representative  payee.  The 
collection  obtains  information  needed  to 
determine  if  a  representative  is  handling 
benefit  payments  in  the  best  interests  of 
the  annuitant. 

Additional  Infonnation  or  Comments 


Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  infonnation 
collection  should  be  addressed  to 
Pauline  tohens.  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Judy  Egan 
(202-395-6880),  Office  of  Management 


and  Budget.  Room  3208,  New  Executive 

Office  Building,  Washington,  DC  20503. 

Pauline  Lohens. 

Director  of  Informolion  and  Data 

Management. 

[FR  Doc.  87-7118  Filed  3-31-87;  8:45  am] 

BILLING  CODE  7M5-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-24240;  RIe  No.  SR-Amex- 
87-61 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc..  Relating  to  an  | 

Extension  of  the  Rule  126(g) 
Precedence  Based  on  Size  Pilot 
Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  February  12, 1987,  the 
American  Stock  Exchange  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  by  the  selfregulatory 
organization.  The  Commission  is 
publishing  thi$  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  the 
Rule  126(g)  precedence  based  on  size 
pilot  program,  set  forth  in  SR-Amex-86- 
14,  until  May  1,1987.  > 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's  | 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


'  The  Commission  approved  the  Exchange's  size 
precedence  pilot  program  for  a  three  month  period 
in  Securities  Exchange  Act  Release  No.  23693, 
October  9. 1986,  Jl  FR  37358. 

On  March  11. 1987.  the  Amex  Tiled  Amendment 
No.  1  to  File  No.  SR-Amex-87-e  changing  the  dale 
of  the  requested  extension  of  the  Amex  size  I 

precedence  pilot  program  from  April  1. 1987  to  M«y 
1. 1987. 
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on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

In  October  1986,  the  Amex  adopted  a 
three-month  pilot  program  under  Rule 
126(g)  during  which  orders  to  cross 
blocks  of  50,  shares  or  more  would  be 
permitted  to  have  precedence  over  other 
bids  and  offers.* 

When  the  Commission  approved  the 
pilot  program,  the  Exchange  agreed  to 
monitor  trading  under  the  pilot  and  to 
compile  information  such  as  the  number 
of  bids  and  offers  accorded  size 
precedence  under  the  pilot,  the  number 
of  shares  in  those  bids  and  offers  and 
their  dollar  value;  the  types  of  bids  and 
offers  which  the  subject  block  orders 
took  precedence  over,  including  the 
number  of  shares  of  these  bids  and 
offers  and  their  dollar  value:  the  number 
and  type  of  block  orders  which  were 
sent  to  Amex  but  which,  during  the 
period  of  this  pilot,  continued  to  be 
rerouted  for  execution  at  regional 
exchanges,  including  their  size  and 
dollar  value:  and  data  providing  some 
indication  of  the  impact  of  the  pilot  on 
the  number  of  block  orders  which  are 
sent  to  Amex  and  then  rerouted  to 
regional  exchanges.  The  Amex  agreed  to 
submit  this  data  to  the  Commission  for 
its  review  and  assessment  of  the  pilot 
program. 

Dues  to  relatively  infrequent  use  of 
the  new  precedence  procedures,  there  is 
insufficient  data  for  analysis  of  the  pilot 
program  at  present.  Therefore,  extension 
of  the  pilot  program  for  an  additional 
two  months  will  enable  the  Exchange's 
Trading  analysis  Division  to  study  the 
pilot  program  for  a  period  of  time 
sufficient  to  adequately  assess  the 
effectiveness  of  the  program. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)5  in  particular  in  that  it  is 
intended  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  to  facilitate  transactions  in 
securities. 


B.  Self-Regulatory  Organizauon  s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-87-6  and  should  be  submitted 
by  April  22. 1987. 

rv.  Commission  Findings  and  Order 
Granting  Accelerated  Approval 

As  noted  above,  the  Amex  is 
conducting  a  pilot  program  under  Rule 
126(g)  that  allows  orders  to  cross  blocks 
of  50,000  shares  or  more  to  have 
precedence  over  other  bids  and  offers.* 

This  pilot  program  was  developed  in 
response  to  Amex's  concern  that  an 
increasing  number  of  block  transactions 
in  Amex  listed  securities  were  being 
conducted  on  regional  exchanges  rather 
than  on  the  Amex.  In  the  release 
approving  the  pilot  program,*  the 
Commission  noted  that  Amex  indicated 
that  it  would  carefully  monitor  the  pilot 
program  and  provide  the  Commission 
with  information  regarding  the  operation 
of  the  pilot  and  its  impact  on  the  routing 
of  block  orders  from  Amex  to  regional 
exchanges. 


'  See  note  1. 


'  Under  the  Amex  pilot  program,  size  precedence 
is  only  a  factor  in  determining  the  sequence  of 
execution  where  no  other  bid  or  offer  has  price  or 
time  priority. 

*  See  note  1. 


Amex  nas  sialea.  aue  to  l.'ie  ."-e-atively 
infrequent  use  of  the  pilot  program's 
procedures,  that  it  currently  does  not 
have  sufficient  information  to  enable  it 
to  evaluate  the  effectiveness  of  the  pilot 
program.  For  this  reason,  the  Amex  has 
requested  an  extension  of  the  pilot 
program  until  May  1, 1987  to  give  the 
Exchange  additional  time  to  collect 
information,  assess  the  effectiveness  of 
the  pilot  program  and  provide  the 
Commission  with  the  agreed  upon 
information. 

The  Commission  believes  that  it  is 
appropriate  to  extend,  until  May  1, 1987, 
the  Amex  size  precedence  pilot  program 
in  order  to  allow  the  Exchange  to  collect 
additional  information  regarding  the 
operation  and  effectiveness  of  the  pilot, 
thereby  enabling  the  Exchange  to 
adequately  assess  the  effectiveness  of 
the  program. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  Amex's  pilot  program  under 
Rule  126(g)  may  continue  on  an 
uninterrupted  basis. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  20. 1987. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  87-7175  Filed  3-31-87:  8:45  am] 

BtUJNO  CODE  MI1»-ev-ll 


[Release  No.  24254;  FHe  No.  SR-BSE-87-31 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Boston 
Stock  Exchange,  Inc.,  Relating  to 
Amendments  to  Boston  Stock 
Exchange  Rules 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("Act") 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  February  6. 1987,  the 
Boston  Stock  Exchange,  Incorporated 
("BSE")  or  ("Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  changes 
as  described  in  Items  I.  II,  and  III  below, 


104 


deral  Register  /  Vol.  52,  No.  62  /  Wednesday.  April  1,  1987  /  Notices 


which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  proposed  rules  introduce 
additional  requirements  for  Alternate 
Specialists  concerning  their  registration 
and  dealings  on  the"Exchange.  The 
proposed  rules  establish  guidelines  and 
procedures  for:  (1)  Alternate  Specialist 
registration  (including  eligibility  and 
capital  requirements,  factors  to  be 
considered  by  the  Exchange's  Market 
Performance  Committee  in  reviewing 
applications  for  Alternate  Specialist 
registration,  and  withdrawal  of 
Alternate  Specialist  registration);  (2) 
mergers  between  Regular  Specialists 
registered  as  Alternate  Specialists  and 
other  member  organizations;  (3) 
expansion  of  the  list  of  stocks  in  which 
an  Alternate  Specialist  is  registered;  and 
(4)  permissible  margin  levels  for 
Alternate  Specialists.  In  addition,  the 
proposed  rule  defines  gross  negligence 
in  connection  with  the  performance  of  a 
Regular  or  Alternate  Specialist  and 
subjects  such  negligence  to  penalties 
and/or  disciplinary  action. 

(b)  With  regard  to  Regular  Specialists, 
the  proposed  rule  change  will  permit 
Regular  Specialists,  under  certain 
conditions,  to  facilitate  the  execution  of 
orders  in  the  specialty  stocks  of  other 
Regular  Specialists  in  order  to 
contribute  toward  the  maintenance  of 
price  continuity  with  reasonable  depth 
and  to  minimize  the  effects  of  temporary 
disparities  between  supply  and 
demand.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  The  exact  text  of  the  proposed  rule  changes  is 
available  From  the  Commission,  at  the  address 
noted  in  Section  IV  below,  and  the  BSF.. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changs 

(a)  "rtie  purpose  of  the  proposed  rules 
is  to  increase  the  effectiveness  of 
Alternate  Specialists  by  introducing 
additional  requirements  relative  to  their 
registration  and  dealings.  In  addition, 
the  proposed  rule  change  will  permit 
Regular  Specialists  to  facilitate  the 
execution  of  orders  in  the  stocks  of 
other  Regular  Specialists,  under  certain 
conditions,  in  order  to  contribute  toward 
the  maintenance  of  price  continuity  with 
reasonable  depth  and  to  minimize  the 
effects  of  temporary  disparities  between 
supply  and  demand. 

(b)  Tlie  basis  under  the  Act  for  the 
proposed  rule  changes  is  Section  6(b)(5) 
in  that  the  rules  encourage  cooperation 
among  specialists  in  facilitating 
transactions  in  securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

No  burden  on  competition  is 
perceived  by  the  adoption  of  the 
proposed  rules. 

(C)  Se^-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Witiiin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  22, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  24, 1987. 
Jonthan  G.  Katz, 
Secretary. 
(PR  Doc.  87-?104  Filed  3-31-87;  8:45  am] 

BIUJNG  CODE  SOIO-OI-M 


(Release  Na  34-24246;  File  No.  SR-CBOE- 
87-04] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  To 
Proposed  Rule  Change 

On  February  20, 1987,  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")  »  and  Rule  19l>-4 
thereunder,*  a  proposed  rule  change  to 
extend  the  index  option  escrow  receipt 
pilot  through  June  30, 1987. 

The  index  option  escrow  receipt 
program  is  intended  to  provide  a        i 
workable  mechanism  through  which 
index  call  options  can  be  written  in  a 
cash  account.^  The  Commission 
approved  the  market  index  option 
escrow  receipt  subject  to  a  one  year 
pilot,  which  ended  on  August  19. 1986. 
The  pilot  was  subsequently  extended  to 
February  20, 1987,  in  order  to  provide 
sufficient  time  for  the  Exchange  to 
review  the  data  compiled  during  the 
pilot  period.  A  report  on  the  pilot  was 
submitted  to  the  Commission  by  the 
CBOE  on  February  6, 1987.  Based  on  the 
experience  of  the  pilot,  the  Exchange 
believes  that  the  pilot  should  be  made  a 
permanent  program  and  has  requested 


'  15  U.S.C.  r88(b)(l)  (1982). 

«  17  CFR  240.19b-4  (1985). 

'  See  Securities  Exchange  Act  Release  No.  22323. 
50  FR  33439  (August  19. 1985)  for  a  description  of  the 
pilot. 
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that  the  pilot  be  approved  on  a 
permanent  basis.*  The  present  filing  is 
made  to  continue  the  pilot  for  an  interim 
period  until  the  Commission  acts  on  the 
CBOE's  proposal  for  permanent 
approval  of  the  program. 

In  order  to  permit  the  Commission  to 
conclude  its  evaluation  of  the  CBOE 
report  on  the  operation  of  the  pilot  to 
date,  the  Commission  is  extending  the 
pilot  program  through  June  30, 1987.  The 
Commission  notes  that  it  appears  that 
the  pilot  program  has  been  successful  in 
reducing  the  operational  difficulties  of 
banks  and  trust  companies  in  preparing 
escrow  receipts  for  short  index  options 
cash  accounts. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register  in  that  the  pilot  has 
operated  effectively  to  date  and  has 
benefited  many  market  participants. 

//  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.»  that  the 
proposed  rule  change  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  March  23. 1987. 

lonathan  G.  Katz, 

Secretary. 

|FR  Doc.  87-7176  Filed  3-31-87:  8:45  am) 
BILUNG  CODE  M10-01-M 


'     I  Rel.  No.  34-24252;  File  No.  SR-CBOE-86- 
401 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.,  Order  Approving  Proposed  Rule 
Change 

On  December  30, 1986,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")'  and  Rule  19b-« 
thereunder,*  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposal  to  amend  its 
rules  relating  to  disciplinary  procedures. 

The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  24031  (January  28, 1987).  52 
FR  3724.  No  comments  were  received  on 
the  proposed  rule  change. 

The  first  amendment  would  prohibit 
ex  parte  communications  between 


«  See  File  No  SR-CBOE-87-03. 
»  15  U.S.C.  78s(b)(2)(1982). 

•  17  CFR  200.30-3(a)(12)  (1985). 
'15U.S.C.  §78»(b)(1 1(1984) 

•  17  CFR  i  240.19l)-»  (1986). 


members  of  the  Business  Conduct 
Committee  ("BCC")  and  CBOE  members 
or  their  associated  persons  concerning  a 
pending  disciplinary  proceeding. 
According  to  CBOE.  this  amendment 
would  codify  a  longstanding  policy  of 
the  Exchange. 

The  second  amendment  would 
authorize  the  CBOE  Board  of  Directors 
to  review  a  decision  of  the  BCC  not  to 
initiate  formal  disciplinary  proceedings 
against  a  member.  Board  review  would 
occur  upon  application  of  the  president 
made  within  30  days  of  the  BCC's 
decision.  Any  Board  review  would  be 
based  on  the  record  of  the  proceedings 
before  the  BCC  and  the  minutes  relating 
to  the  BCC's  reasons  for  not  initiating 
charges,  supplemented  by  whatever 
statement  the  BCC  submits  in 
justification  of  its  decision.  The  Board 
would  be  empowered  to  remand  the 
matter  to  the  BCC  with  an  instruction  to 
initiate  charges. 

The  Commission  believes  that  the 
proposed  amendments  will  enhance  the 
administration  of  the  Exchange.  The 
first  amendment  will  eliminate  any 
conflict  of  interest  or  appearance  of 
impropriety  that  could  arise  from 
allowing  ex  parte  communications 
between  BCC  members  and  CBOE 
members  concerning  a  pending 
disciplinary  proceeding.  The  second 
amendment  will  establish  an  important 
review  procedure  necessary  to  ensure 
the  validity  of  BCC  decisions  not  to 
initiate  charges.  The  amendment  will 
allow  the  CBOE  president  to  ensure  that 
erroneous  BCC  decisions  can  be 
reviewed  and.  where  appropriate, 
remanded  for  a  new  hearing.  The 
Commission  therefore  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6'  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 

Dated;  March  24. 1987. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-7099  Filed  3-31-87:  8:45  am) 
BILLING  CODE  M10-01-M 


M5-U.S.C.  F78f(1984). 
♦  15  U.S.C.  78s(b)(2)  (1984). 


[Rel.  No.  34-24253;  File  No.  SR-CBOE-87- 
03) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  Index  Option  Escrow 
Receipt  Pilot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  February  20. 1987,  the  Chicago 
Board  Options  Exchange,  Incorporated 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

The  index  option  escrow  receipt  pilot 
program,  set  forth  in  Exchange  Rule 
24.11(d),  is  made  a  permanent  program. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  and  statutory  basis  for 
the  proposed  rule  change  were  to 
provide  a  workable  mechanism  through 
which  index  call  options  could  be 
written  in  a  cash  account.  See  SR- 
CBOE-84-28,  SEC  Release  34-22323.  50 
FR  33439  (August  19. 1985)  in  which  the 
Commission  approved  the  market  index 
option  escrow  receipt  ("MIOER")  for  a 
one  year  pilot  program.  The  pilot  was 
subsequently  extended  through 
February  20, 1987  in  order  to  provide 
sufficient  time  for  the  Exchange  to 
review  the  data  compiled  during  the 
pilot  period.  Under  separate  cover,  on 
February  6. 1987,  the  Exchange 
submitted  its  report  on  the  pilot 
program.  An  additional  extension  to 
June  30. 1987  has  been  sought  to  allow 
consideration  of  this  proposed  rule 
change  to  make  the  program  permanent. 
See  SR-CBOE-87-04. 
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To  summarize,  the  MIOER  may  be 
collateralized  by  cash;  cash  equivalents; 
one  or  more  marginable  equity 
securities;  or  any  combination  thereof, 
provided  the  customer  maintains  a 
diversified  securities  portfolio. 

The  MIOER  concept  provides  a 
custodian  bank  with  flexibility  in 
identifying  specific  escrow  receipt 
collateral  and  through  its  monitoring 
and  notification  provisions  insures  that 
assignment  will  be  met  on  a  timely 
basis. 

After  a  thorough  review  of  the  pilot 
data,  the  Exchange  has  determined  that 
the  MIOER  is  a  successful  and  workable 
concept,  and  should  be  approved  for  use 
on  a  permanent  basis  with  the  Options 
Clearing  Corporation  remaining  the  sole 
valid  distributor  of  MIOER  agreements. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

fCJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Though  solicited,  no  formal  comments 
were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comniission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or  [ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  S52.  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  22, 1987. 

For  the  Commission  by  the  Division  of 
Market  tegulation,  pursuant  to  delegated 
authority. 

DafedJ  March  24. 1987. 
lonathan  G.  Katz, 
Secretaiy. 
(FR  Doc.  87-7098  Filed  3-31-87:  8:45  am] 

BILLING  CODE  SOIO-Ot-W 

[ReL  Na  34-24251;  File  Na  SR-PSE-66-331 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.,  Order  Approving 
Proposed  Rule  Change 

On  December  22, 1986,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,*  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposal  to  amend  its 
rule  relating  to  recording  and  reporting 
optional  transaction  to  the  Exchange. 

The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  24032  (January  28, 1987),  52 
FR  3725.  No  comments  on  the  proposed 
rule  change  were  received. 

The  proposed  rule  change  would 
amend  PSE's  transaction  reporting  rule 
to  reqidre  buyers  from  multiple  sellers  to 
time-stamp  and  submit  trading  tickets. 
Currently,  Exchange  rules  require  that 
the  seller  in  a  transaction  time-stamp 
and  submit  trade  tickets.  This  procedure 
has  proved  cumbersome  when  a  floor 
broker  buys  from  several  market 
makers.  Floor  tickets  used  by  market 
makers  to  record  transactions  for  their 
own  accounts  differ  significantly  from 
those  used  by  floor  brokers  acting  in  an 
agency  capacity.  Specifically,  a  market 
maker's  ticket  can  show  only  one  contra 
side  to  a  trade.  A  floor  broker's  ticket, 
however,  can  show  multi-party  contra 
sides.  Consequently,  in  a  multi-party 
transaction  involving  a  floor  broker 
buying  from  numerous  selling  market 
makers,  the  floor  broker  can  record  all 
selling  contra  sides  on  his/her  ticket. 


The  PSE  believes  that  in  such 
transactions,  it  is  more  efficient  to  have 
the  floor  broker  collect  the  tickets  from 
the  contra  sides,  match  them  with  his/ 
her  ticket  and  submit  them  to  the 
Exchange.  To  do  otherwise  would  | 

require  the  floor  broker  to  write  up 
separate  "partial"  tickets  and  hand  them 
to  each  of  the  selling  market  makers.  In 
turn,  each  of  the  selling  market  makers 
would  then  have  to  match  up  each 
partial  transaction  and  hand  all  of  the 
tickets  in  to  the  Exchange. 

The  proposed  amendment  will 
promote  efficiency  in  the  reporting  of 
options  transactions  on  the  Exchange 
floor,  thereby  facilitating  transactions  in 
securities.  The  Commission  therefore 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6(b)(5)  '  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  Maitch  24, 1987. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-7100  Filed  3-31-87;  8:45  am] 

BILLING  CODE  WlO-OI-M 


[Release  No.  34-24255;  File  No.  SR-Phlx- 
86-47J 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc; 
Order  Approving  Proposed  Rule 
Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  on 
December  10. 1988.  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78(b)(1)  and  Rule  19b- 
4  thereunder  to  establish  a  six  month 
pilot  program  to  attract  additional 
equity  specialist  interest  to  the  Phlx.  The 
proposal  would  permit  the  Elxchange  to 
assemble  and  circulate,  for  a  thirty  day 
period,  a  list  of  stocks  available  for 
allocation  and  reallocation  to  Elxchange 
specialists.* 


'  15  UJS.C.  7Bs(b)(l)  (1984). 
»  17  CfR  240.19b-4  (1986). 


=  15  U.SC.  TSf  (1964). 

*  15  U.S.C.  7es(b)(Z)  (1984). 

'  The  list  of  available  slocks  would  be  compiled 
from  (i)  stocks  listed  on  other  exchanges  for  which 
the  Phlx  has  yet  to  seek  unlisted  trading  privileges: 
(ii)  Phlx  cabinet  stocks:  (iii)  Phlx  stocks  currently 
allocated  to  equity  specialists  but  not  included  on 
PACE:  and  (iv)  PACE  stocks  that  specialists  would 
volunteer  to  make  available  to  new  (pecialists. 
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Under  the  proposal,  a  specialist  would 
be  permitted  to  apply  for  new  stock 
from  the  lisi  of  eligible  stocks.  In 
addition,  during  the  thirty  day 
circulation  period,  specialists  with  non- 
PACE  committed  stock  would  be 
permitted  to  place  those  stocks  onto  the 
PACE  system.  Failure  to  do  so  within 
the  thirty  day  period  would  result  in 
reallocation  of  the  non-PACE  committed 
stock.*  The  specialist  would  be  entitled 
to  appeal  the  reallocation  of  the  stock  to 
the  Exchange  Board  of  Governors  under 
Phlx  Rule  ll-l(a). 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24050.  February  3, 1987)  and  by 
publication  in  the  Federal  Register  (52 
FR  4553.  February  12. 1987).  No 
comments  were  received  regarding  the 
proposal. 

According  to  the  Phlx.  the  pilot  should 
increase  the  number  of  stocks  eligible 
for  automatic  execution  on  the  Phlx's 
PACE  system,  which  should  benefit 
public  investors.  Phlx  believes  the  pilot 
will  facilitate  a  broader  and  deeper 
inter-market  competition.  By  increasing 
the  number  of  stocks  eligible  for 
allocation,  the  pilot  should  also  attract 
additional  equity  specialists  to  the  Phlx 
floor. 

After  careful  review,  the  Commission 
has  concluded  that  the  proposed  rule 
change  is  a  reasonable  effort  by  the  Phlx 
to  attract  more  specialists  to  the 
Exchange,  expand  its  capital  base,  and 
increase  the  volume  of  equity  issues 
traded  on  the  Exchange  consistent  with 
the  public  interest  and  investors  and  its 
PACE  system.  As  a  pilot  program,  the 
Exchange  will  be  better  able  to  analyze 
the  rule  to  determine  its  effectiveness 
and  to  discover  any  weaknesses  in  the 
application  of  the  rule  and  make  the 
necessary  adjustments  thereto  prior  to 
requesting  permanent  approval  of  the 
proposal.  Based  on  the  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and.  in 
particular,  the  requirements  of  section  6. 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 


'  During  the  thirty  day  circulation  peiiod,  another 
specialist  could  challenge  his  competitor  and  take 
away  the  slock  if  he  is  willing  to  place  the  slock 
onto  the  PACE  system.  However,  the  specialist  to 
which  the  stock  was  originally  allocated  can  escape 
such  a  loss  if  he  agrees  to  put  the  stock  onto  the 
PACE  system  when  the  challenge  occurs. 


be,  and  is,  hereby  approved  for  a  six 
month  pilot  period. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  24. 1987. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-7103  Filed  3-31-87;  8:45  am] 

BIUJNG  COOE  tOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

March  26, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Colonial  Municipal  Income  Trust 
Shares  of  Beneficial  Interest.  No  Par 
Value  (File  No.  7-9862) 
Valero  Natural  Gas  Partners  LP. 
Preference  Units  Representing  Limited 
Partner  Interest  (File  No.  7-9863) 
Applied  Magnetics  Corporation 
[Delaware) 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-9864) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  16, 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-7097  Filed  3-31-87;  8:45  am] 

BILUNG  COOE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  inc. 

March  26, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 
Consolidated  Rail  Corporation — 
Common  Stock.  $1.00  Par  Value 
(File  No.  7-9861) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  16, 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-7096  Filed  3-31-87:  8:45  am] 

BILUNG  COOE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  of  Philadelphia  Stock 
Exchange,  Inc.,  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

March  25. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

American  International  Group,  Inc. 

Common  Stock,  $2.50  Par  Value  (File 
No.  7-9853) 
Conston  Corporation 

Class  A  Common  Stock,  $.12 V^  Par 
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Value  (Fite  No.  7-9854) 
Fruit  of  the  Loom,  Inc. 

Cla&s  A  Common  Stock,  SJil  Par 
Value  (File  No.  7-9855) 
MCorp 

Common  Stock,  $5.00  Par  Value  (File 
No.  7-9856) 
Measurex  Corporation 

Common  Stock,  No  Par  Value  (File 
No.  7-9857) 
MFS  Multimarket  Income  Trust 

Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-9858) 
Paco  Pharmaceutical  Services,  Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-9859) 
The  United  States  Shoe  Corporation 

Common  Stock,  No  Par  Value  (Pile 
No.  7-9860) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  15, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  if,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-7101  Filed  3-31-«7:  8:45  am) 

BSLUNG  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  of  Cincinnati  Stock 
Exchange,  Inc.,  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
IHearing 

March  25, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
CTS  Corp. 

Common  Stock,  No  Par  Value  (File 
No.  7-9838) 


Commonwealth  Mortgage  Association 
Common  Stock,  No  Par  Value  (File 
No.  7-9839) 
Decisioa/Capital  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-9840) 
Ferror  Qorp. 
Common  Stock,  $1.00  Par  Value  (Pile 
No.  7-9841) 
Harland  (J.H.)  Co. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9842) 
Harper  ft  Row  Publishers  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-9843) 
Imo  Daleval  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9844) 
LLCCofp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9845) 
National  Mine  Service  Co. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9846) 
Smucker  (JM.)  Co. 
Common  Stock,  No  Par  Value  (File 
No.  7-9847) 
SOO  Liue  Corp. 
Common  Stock,  $1V^  Par  Value  (File 
No.  7-9848) 
Todd  Shipyards  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9849) 
Tosco  Corp. 
$0.44  Cumulative  A  Preferred  Voting, 
$1.00  Par  Value  (File  No.  7-9850) 
Fairmont  Financial  Inc. 
Comition  Stock,  No  Par  Value  (File 
No.  7-9851) 
Intelligent  System  Master  L.P. 
Comition  Stock,  $.05  Par  Value  (File 
No,  7-9852) 

Thest  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system.. 

Interested  persons  are  invited  to 
submit  on  or  before  April  15, 1987, 
written  data,  views  and  arguments 
concenjing  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  appHcations  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  thq  protection  of  investors. 


For  the  Cononission.  by  the  Division  of 
Market  Regulattoa.  pursuant  to  delegated 
authority. 
fonathan  G.  Kctz, 
Secretary. 

[FR  Doc.  87-7102  Filed  3-31-87;  8:45  am) 
aiUJNO  CODE  Wt»-0t-4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Sacramento  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  Of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubUc  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Sacramento  County, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Cook,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1915,  Sacramento.  California  95809, 
Telephone  (916)  551-1307. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(CALTRANS)  and  the  City  of 
Sacramento  will  prepare  an  EIS  on  a 
proposal  to  construct  the  following 
projects:       | 

(1)  Proposied  Truxel  Road  Interchange 
on  Interstate  80  and  the  extension  of 
Truxel  Road  to  San  Juan  Road. 

(2)  Proposed  North  Market  Blvd. 
Interchange  ion  Interstate  5. 

(3)  Three  new  overcrossings  on 
Interstate  5. 

(4)  Improvements  to  existing 
interchanges  at  Del  Paso  Road  on 
Interstate  5,  and  Northgate  Blvd.  on 
Interstate  80. 

The  proposal  will  improve  safety  and 
traffic  service  by  providing  access  to  the 
Interstate  highway  system  for  the  North 
and  South  Natomas  areas  of  the  City  of, 
Sacramento  which  were  recently 
approved  for  urbanization  by  the  City 
Council. 

Alternatives  for  this  project  presently 
consist  of:  (1)  No  project;  (2)  alternative 
locations;  (3)  alternative  designs. 

An  informal  public  meeting  was  held 
in  Sacramento,  California  on  March  16, 
1987,  to  receive  comments  from  public 
and  private  organizations  and  from 
individuals. 

Additional  scoping  meetings  will  be 
arranged  with  all  responsible/ 
cooperating  agencies  and  with  special 
interest  groups  upon  request.  In  addition 
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at  the  time  of  Draft  EIS  circulation,  a 
public  hearing  will  be  held.  Public  notice 
will  be  given  as  to  the  time  and  place  of 
the  hearing.  To  ensure  that  the  full  range 
of  issues  related  to  this  proposed  action 
are  addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  2a2D5,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenunental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  20, 1987. 
MichMl  A.  Cook. 

District  Engineer,  Sacramento.  California. 
|FR  Doc.  87-7119  Filed  ^-31-87:  8:45  am] 

BILUNG  COOC  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  28. 1987. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0160. 

Form  Number:  3520-A. 

Type  of  Review:  Extension. 

Title:  Annual  Return  of  Foreign  Trust 
with  U.S.  Beneficiaries. 

Description:  Internal  Revenue  Code 
6048  requires  that  foreign  trusts  with  one 
or  more  U.S.  beneficiaries  file  an  annual 
information  return.  Regulation  section 
404.6048-1  states  that  the  information 
should  be  submitted  on  Form  3620-A. 
IRS  uses  the  information  to  determine  if 
any  of  the  U.S.  beneficiaries  of  the 
foreign  trust  have  to  report  income  from 
the  trust. 

Respondents:  Businesses. 

Estimated  Burden:  500  hours. 

OMB  Number:  1545-0240. 

Form  Number:  6118. 

Type  of  Review:  Extension. 


TiUe:  Claim  of  Income  Tax  Return 
Preparers. 

Description:  Form  6118  is  used  to  file 
for  refund  of  penalties  overpaid  by 
preparers.  The  information  enables  the 
Service  to  process  the  claim  and  have 
the  refund  issued  to  the  tax  return 
preparers. 

Respondents:  Businesses. 

Estimated  Burden:  8,000  hours. 

OMB  Number:  1545-0678. 

Form  Number  637  A 

Type  of  Review:  Extension, 

Title:  Registration  for  Tax-Free  Sales 
and  Purchases  of  Fuel  Used  in  Aircraft. 

Description:  Certain  sellers  and 
purchasers  are  exempt  from  the  Internal 
Revenue  Code  section  4041(c)  excise  tax 
on  aviation  fuel  if  they  use  this  form  to 
register  for  tax-free  transactions.  The 
data  collected  is  used  to  determine  if  the 
applicants  qualify  for  exemption  from 
excise  taxes. 

Respondents:  Individuals,  Farms, 
Businesses. 

Estimated  Burden:  2,829  hours. 

Clearance  Officer  Garrick  Shear  (202) 
566-6150,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 
|FR  Doc.  87-7088  Filed  3-31-87;  8:45  am) 

BILUMG  CODE  4Sie-2&-M 


Internal  Revenue  Service 

Nonconventional  Source  Fuel  Credit; 
Publication  of  Inflation  Adjustment 
Factor  and  Reference  Price  for 
Calendar  Year  1986;  Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  announcement. 

SUMMARY:  This  document  contains 
corrections  to  the  publication  of 
adjustment  factor  and  reference  price 
for  calendar  year  1986,  which  was 
announced  in  the  Federal  Register  for 
Tuesday,  March  10, 1987  (52  FR  7365). 
The  inflation  adjustment  factor  and 
reference  price  are  used  in  determining 
the  availability  of  the  tax  credit  for 
production  of  fuel  from  nonconventional 
sources  under  section  29  of  the  Internal 
Revenue  Code. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  OKeefe.  202-376-0720  (not  a  toll- 
free  number). 


Need  For  Correctionx 

As  announced,  the  publication  of  the 
inflation  adjustment  factor  and 
reference  price  for  calendar  year  1986 
incorrectly  includes  the  word 
"information"  instead  of  "inflation"  in 
one  location  and  includes  an  incorrect 
telephone  number  for  one  of  the  contact 
persons. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
announcement  that  was  the  subject  to 
FR  Doc.  87-4982  is  corrected  as  follows: 

Paragraph  1.  In  the  first  line  below  the 
caption  that  reads  "FOR  FURTHCR 
INFORMATION  CONTACr',  the  word 

"information"  is  corrected  to  read 
"inflation". 

Paragraph  2.  In  the  text  of  the 
paragraph  that  is  captioned  "For  the 
reference  price",  the  telephone  number 
is  corrected  to  read  "202-566-3928". 
Donald  E.  Osteen. 

Director,  Legislation  and  Regulations 
Division. 

[FR  Doc.  87-7133  Filed  3-31-87;  8:45  am] 
BILLING  COOE  4«3fr-0t-M 


UNITED  STATES  INFORMATION 
AGENCY 

Exchange  Visitor  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Amendment  to  Exchange 

Visitor  Skills  List. 

summary:  The  amendment  to  our 
Exchange  Visitor  Skills  List,  published 
in  the  Federal  Register  at  52  FR  8700, 
March  19, 1987,  contained  an  incorrect 
date. 

DATES:  This  notice  is  effective 
immediately  upon  publication  in  the 
Federal  Register. 

ADDRESS:  Comments  and  requests  for 
further  information  should  be  addressed 
to:  Richard  L.  Fruchterman,  Assistant 
General  Counsel,  Office  of  the  General 
Counsel  and  Congressional  Liaison, 
USIA,  Suite  700,  301  Fourth  Street  SW., 
Washington,  DC  20547,  telephone  (202) 
485-7976. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  212(e)  of  the 
Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1182(e)),  the 
Secretary  of  State  designated  on  April 
25, 1972,  a  list  of  fields  of  specialized 
knowledge  or  skill  (referred  to  as  the 
Exchange  Visitor  Skills  List)  and  those 
countries  which  clearly  required  the 
services  of  persons  engaged  in  one  or 
more  of  such  fields.  Any  alien  who  was 


a  national  resident  of  one  of  those 
countries  and  obtained  an  exchange 
visitor  visa  and/or  became  a  participant 
in  an  Exchange  Visitor  Program 
involving  a  designated  field  of 
specialized  knowledge  or  skill  after  the 
effective  date  of  that  notice  was  subject 
to  the  2-year  foreign  residence  (home- 
country  physical  presence)  requirement 
of  section  212(e)  of  said  Immigration  and 
Nationality  Act  as  provided  by  said 
section  and  22  CFR  41.65(b). 

Pursuant  to  the  provisions  of 
Reorganization  Plan  No.  2  of  1977, 
section  217  of  United  States  Information 
Agency  Authorization  Act  of  August  24, 
1982  (Pub.  L.  97-241)  and  Executive 
Orders  Nos.  12048  (March  27, 1978)  and 
12388  (October  14, 1982)  the  Director, 
United  States  Information  Agency,  on 
June  12, 1984  further  amended  the  1972 
Exchange  Visitor  Skills  List,  as  revised 
in  1978,  to  increase  the  designated  fields 
of  specialized  knowledge  of  skills.  The 
1984  amendment  gave  notice  of  the 
addition  of  China  and  the  deletion  of 
Cambodia,  Iran  and  Viet-Nam  from  the 
skills  list  as  well  as  the  indefinite 
suspension  of  Afghanistan.  The 
Exchange  Visitor  Skills  List,  as  amended 
in  1984,  is  used  in  conjunction  with  the 
two  prior  existing  lists. 

The  Exchange  Visitor  Skills  List,  as 
amended  in  1984,  is  further  amended  by 
the  following  changes: 

1.  South  Africa  is  deleted  from  the  list. 
Since  South  Africa  was  erroneously 
placed  in  the  list  in  1984,  the  change  will 
take  effect  retroactively.  Those 
exchange  visitors  from  that  country  who 
entered  the  United  States  after  July  12, 
1984,  are  not  subject  to  the  residence 
requirement  pursuant  to  the  skills  list. 
(Note:  this  date  was  formerly  listed  as 
June  12, 1984). 


2.  With  regard  to  the  deletion  of  South 
Africa  and  the  corrections  in  the 
Chinese  skills  list  for  the  Peoples's 
Republic  of  China,  this  notice  shall  be 
retroactive  to  July  12, 1984.  (Note:  this 
date  wa$  formerly  listed  as  June  12, 
1986). 

This  notice  amends  Public  Notice  No. 
356-37,  37  FR  8099-8177,  April  25, 1972, 
Public  Notice  No.  591,  43  FR  5910-5912, 
February  10, 1978,  Public  Notice  No.  49 
FR  24194-24242,  June  12, 1984,  51  FR 
34701,  September  30, 1986,  and  52  FR 
8700,  March  19, 1987. 

Dated:  March  24, 1987. 
C.  Normand  Poirier, 

Acting  Gtneral  Counsel  and  Congressional 

Liaison. 

[FR  Doc.  B7-7078  Filed  3-31-87;  8:45  am) 

BILUNG  CODE  823(M)1-M 


VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances,  that  a  hearing 
is  scheduled  for  April  16, 1987  at  10:00 
a.m.  at  the  Denver  Regional  Office  for 
Station  Committee  on  Educational 
Allowances,  in  the  Adjudication 
Hearing  room.  Room  504,  of  the  Denver 
Veterans  Administration  Regional 
Office,  44  Union  Boulevard,  Denver, 
Coloradb,  to  determine  whether 
Veterans  Administration  benefits  for  all 
eligible  persons  enrolled  in  the 
Accounting  Clerk  Course  offered  by 
R.C.L.  Companies,  Inc.,  1009  Grant 
Street  #203,  Denver,  CO  80203,  should 
be  discontinued  as  provided  in  38  CFR 


21.4134,  because  a  requirement  of  the 
law  is  not  being  met  or  a  provision  of 
the  law  has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  time  and  place. 

Dated:  March  24. 1987. 
Donald  M.  Twitty, 

Director,  VA  Regional  Office. 

[FR  Doc.  87-7074  Filed  3-31-87;  8.45  am) 

BILLING  CODE  S320-01-M 

Station  Committee  on  Educational  |    . 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances,  that  a  hearing 
is  scheduled  for  April  14, 1987  at  8:30 
a.m.  at  the  Denver  Regional  Office  for 
Station  Committee  on  Educational 
Allowances,  in  the  Adjudication 
Hearing  room.  Room  504,  of  the  Denver 
Veterans  Administration  Regional 
Office,  44  Union  Boulevard,  Denver, 
Colorado,  to  determine  whether 
Veterans  Administration  benefits  for  all 
eligible  persons  enrolled  in  the 
Management  Training  Program  offered 
by  Broadway  Publishing  Associates,  38 
Broadway,  Denver,  CO  80203,  should  be 
discontinued  as  provided  in  38  C.F.R. 
21.4134,  because  a  requirement  of  the 
law  is  not  being  met  or  a  provision  of 
the  law  has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  time  and  place. 

Dated:  Marth  24, 1987. 
Donald  M.  Twitty,  |  , 

Director.  I 

[FR  Doc.  87-7075  Filed  3-31-87;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tt>e  "Government  in  tfie  Sunstiir>e 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(eK3). 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time.  Subject  Matter 

Tues..  April  14, 1987  at  10:00  a.m.— Oral 
Hearing  on  objection  to  decision  issued 
under  the  Ethiopian  Claims  Program: 
E-010.  E-044— Federal  Motorship 
Corporation,  et.  al. 

Tues.,  April  14, 1987  at  2:00  p.m.— 

Consideration  of  Proposed  Decisions  on 
claims  under  the  Ethiopian  Claims 
Program  and  Final  Decisions  on 
objections  filed  to  Proposed  Decisions  on 
claims  under  the  Ethiopian  Claims 
Program. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  1111- 
20th  Street,  NW.,  Washington,  DC. 
Requests  for  information,  or  advance 
notices  of  intention  to  observe  a 


meeting,  may  be  directed  to: 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission.  llll-20th 
Street,  NW..  Room  400.  Washington,  DC 
20579.  Telephone:  (202)  653-6155. 

Dated  at  Washington,  DC.  on  March  30, 
1987. 

hidith  H.  Lock, 

Administrative  Officer. 

[FR  Doc.  87-7245  Filed  3-30-87;  2:04  pm) 

BILUNG  CODE  4410-01-M 

INTERNATIONAL  TRADE  CONNMISSION 

TIME  AND  DATE:  Monday.  April  6,  1967  at 
2:30  p.m. 

place:  Room  117,  701  E  Street.  NW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratirications 

4.  Petitions  and  Complaints: 

Certain  dental  prophylaxis  equipment  and 
methods  (Docket  Number  1383). 

5.  Any  items  left  over  from  previous  agenda. 

contact  person  for  more 
information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretory. 

March  26, 1987, 

[FR  Doc.  87-7186  Filed  3-30-87;  9:42  am] 
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Cor"r;?ctions 


This  section  of  the   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published   Presidential.   Rule,   Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared   by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

(Docket  No.  N-1668;  FR-2299I 

Transitional  Housing  Demonstration 
Program;  Proposed  Guidelines 

Correction 

In  notice  document  87-3761  beginning 
on  page  5587  in  the  issue  of  Wednesday. 
February  25, 1987,  make  the  following 
corrections: 

1.  On  page  5590.  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
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12th  linje  "D.2.(ii)"  should  read 
"D.2.{ii|)". 

2.  On  page  5592,  in  the  second  column, 
in  the  fifth  through  seventh  lines  remove 
"HUD  would  consider  to  be,  available  to 
them.  lt\  making  this  determination,". 

3.  On  page  5596,  in  the  third  column, 
in  the  second  complete  paragraph,  in  the 
seventh  line,  "operating"  should  read 
"operations"  and  "commended"  should 
read  "aommenced". 

BIUJNG  CODE  1505-01-0 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

The  Freedom  of  Information  Reform 
Act  of  1986;  Uniform  Freedom  of 
Information  Act  Fee  Schedule  and 
Guidelkies 

Correction 

In  notice  document  87-6951  beginning 
on  page  10012  in  the  issue  of  Friday, 
March  27, 1987,  make  the  following 
correction: 

On  plage  10017,  in  the  first  column,  in 
the  last  line,  insert  "certain"  between 
"recover"  and  "of. 

BILLING  CODE  1S05-01-0 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-87-1669;  FR-2324] 

Housing  Development  Grant  Program; 
List  of  Designated  Eligible  Areas 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  In  accordance  with  the  24 
CFR  850.13,  this  notice  lists  those 
political  jurisdictions  that  the  Secretary 
has  determined  meet  the  minimum 
standards  for  designated  eligible  areas 
under  the  Housing  Development  Grant 
Program.  It  also  provides  an  appeals 
process  for  jurisdictions  that  were 
previously  designated  as  eligible  areas 
but  failed  to  meet  the  vacancy  rate 
thresholds  imposed  by  HUD's 
appropriations  Act  for  fiscal  year  1987. 
This  notice  is  being  published  at  this 
time  to  enable  jurisdictions  made 
ineligible  by  the  new  thresholds  to 
appeal  HUD's  determination,  if  they  so 
choose.  HUD  will  publish  any  additions 
to  this  list  of  eligible  areas  with  the 
Invitation  for  Applications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Franklin,  Director,  Housing 
Development  Grant  Division,  Room 
6110,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410-8000,  telephone 
(202)  755-6142.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Section 
301  of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (Pub.  L.  98-181, 
approved  November  30. 1983)  added  a 
new  section  17  to  the  United  States 
Housing  Act  of  1937  (the  1937  Act)  (42 
U.S.C.  1437(o))  which,  among  other 
things,  established  the  Housing 
Development  Grant  Program. 

Under  the  Program,  HUD  is  authorized 
to  make  grants  to  cities,  counties  and 
other  general  purpose  political 
subdivisions  of  a  State,  or  to  a  State, 
acting  on  behalf  of  units  of  general  local 
government,  to  be  used  to  support  the 
new  construction  or  substantial 
rehabilitation  of  primarily  residential 
rental  projects.  An  application  must  fall 
within  one  of  three  categories  to  receive 
consideration  for  funding.  The 
application  must  either  (1)  be  from  an 
applicant  located  in  a  designated 
eligible  area,  (2)  meet  a  special  housing 
need,  or  (3)  advance  a  particular 
neighborhood  preservation  purpose. 


This  Motice  concerns  designated  eligible 
areas,  which  section  17(d)(2)  of  the  1937 
Act  defines  as  an  area  determined  by 
HUD  to  be  experiencing  a  severe 
shortage  of  decent  rental  housing 
opportunities  for  families  and 
individuals  without  other  reasonable 
and  affordable  housing  alternatives  in 
the  private  market. 

Section  17(d)(2)  of  the  1937  Act 
requires  HUD  to  establish  minimum 
standards  for  determining  designated 
eligible  areas,  taking  into  accoimt 
certain  statutory  conditions  and  other 
objectively  measurable  conditions 
specified  by  the  Secretary.  These 
conditions  are  set  out  in  24  CI^  850.13, 
which  also  provides  that  from  time  to 
time  HUD  will  publish  a  notice  in  the 
Federal  Register  listing  those  areas  that 
have  been  so  determined.  This  notice  is 
published  in  accordance  with  ^is 
requirement.  

In  addition  to  the  standards  in  24  (3?R 
850.13,  HUD's  FY  1987  appropriations 
Act  (see  section  101(g)  of  Pub.  L.  99-580, 
approved  October  18, 1986)  adds  a  new 
threshold  test  for  determining  a 
Designated  Eligible  Area  for  the  1987 
HDG  funding  round.  The  new  threshold 
test  (§  850.13  as  modified  by  Pub.  L.  99- 
590)  requires  that  an  eligible  area  have 
both  an  overall  rental  vacancy  rate  and 
a  duration  of  vacancy  rate  (units  vacant 
more  ttian  two  months)  which  are  less 
than  the  national  average  rates. 

The  List  of  Designated  Eligible  Areas 
published  with  this  notice  was 
developed  by  applying  vacancy  rate 
thresholds  (developed  as  described 
below)  to  jurisdictions  that  were 
included  in  the  List  of  Designated 
EUgible  Areas  published  June  5, 1986,  at 
51  FR  20581.  The  national  average 
overall  rental  vacancy  rate  and  the 
national  average  duration  of  vacancy 
rate  thresholds  were  derived  from  the 
Bureau  of  the  Census  H-111  surveys  for 
the  most  recent  four  quarters  (4th 
quarter,  1985  through  3rd  quarter,  1986). 
Over^  rental  vacancy  rates  and 
duration  of  vacancy  rates  were 
determined  for  each  of  the  jurisdictions 
based  upon  1980  Census  data  (the  most 
recent  generally  available  data).  The 
natioiial  thresholds  were  determined  to 
be  7.10  percent  for  the  overall  rental 
vacancy  rate  and  3.73  percent  for  the 
duration  of  vacancy  rate.  Only 
jurisdictions  which,  according  to  the 
1980  Census  data,  have  overall  rental 
vacancy  rates  and  duration  of  vacancy 
rates  below  the  respective  thresholds 
are  on  this  List  of  Designated  EUgible 
Areas. 

Appeal  Procedures 

Because  the  vacancy  rates  for  all 
juriscfictions  were  derived  from  1980 


Census  data,  they  may  be  higher  or 
lower  than  if  they  had  been  derived 
from  more  current  data.  Therefore,  those 
jurisdictions  that  were  previously 
designated  as  eligible  areas,  but  failed 
to  meet  the  new  threshold,  may  submit 
to  HUD  more  recent  information  to 
show  that  their  current  overall  rental 
vacancy  and  duration  of  vacancy  rates 
are  less  than  the  respective  national 
averages.  If  the  HUD  review  of  this 
information  determines  that  the 
appealing  jurisdiction  meets  both  the 
overall  rental  vacancy  and  vacancy 
duration  test,  HUD  will  redesignate  the 
jurisdictions  as  eUgible  before 
publishing  the  Invitation  for 
Applications  for  Fiscal  Year  1987. 

A  jurisdiction  must  appeal  its 
tiireshold  results  no  later  than  May  1. 
1987  so  that  it  can  be  placed  on  the  List 
of  Designated  Eligible  Areas.  All  final 
determinations  will  be  made  by  HUD 
Headquarters.  The  local  analysis, 
however,  must  be  addressed  to  the  Field 
Office  Manager,  ATTENTION:  Field 
Office  Economic  Market  Analysis  Stal^. 
T^is  notice  includes  a  listing  of  the 
addresses  of  HUD's  local  field  offices. 

A  jurisdiction  appealing  its  threshold 
overall  rental  vacancy  and  duration  of 
vacancy  rates  must  provide  the 
following: 

(1)  The  overall  rental  vacancy  rate 
from  the  1980  Census; 

(2)  The  locally  calculated  current 
overall  rental  vacancy  rate; 

(3)  The  rental  vacancy  rate  for  units  ,  ^ 
vacant  two  or  more  months,  from  the 
1980  Census;  and 

(4)  The  locally  calculated  current 
rental  vacancy  rate  for  units  vacant  two 
or  more  months. 

A  jurisdiction  that  believes  it  should 
be  included  on  the  List  of  Designated 
EUgible  Areas  may  also  include  any 
other  infoimation  on  current  rental 
market  conditions  or  trends  in  rental 
housing  construction  or  absorption  that 
would  indicate  that  the  vacancy  rates 
have  declined  since  1980  to  the  levels 
claimed  by  the  jurisdictions. 

A  jurisdiction  must  calculate  its  1980 
vacancy  rates  using  the  1980  Census 
HCI-A  Volume  for  the  applicable  State 
and  the  following  table  for  the  type  of 
jurisdiction:  for  places  of  50,000  or  more 
population — Table  18,  for  places  of 
10,000  to  50,000— Table  29  or  29a,  for 
places  of  2,500  to  10,000 — Table  36  or 
36a,  and  for  counties — ^Table  46. 

The  1980  vacancy  rates  must  be 
calculated  as  follows: 

(1)  Overall  Rental  Vacancy  Rate: 

Vacant  Housing  Units  for  Rent 
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Renter  Occupied  Housing  Units  +  Vacant 

Housing  Units  For  Rent 
(2)  Duration  of  Vacancy  Rate: 

Total  Vacant  Housing  Units  For  Rent- 
Vacant  For  Rent  Housing  Units  Less 
Than  2  Months 


Renter  Occupied  Housing  Units  +  [Total 
Vacant  Housing  Units  For  Rent — Vacant 
For  Rent  Housing  Units  Less  Than  Two 
Months) 

The  locally  calculated  current  overall 
rental  vacancy  rate  must  be  derived 
using  either  (1)  current  local  source  data 
for  a  substantial  portion  of  the  units  in 
the  rental  inventory  (including  a  cross 
section  of  units  of  all  types  and  sizes) 
that  would  be  representative  of  the 
market  conditions  in  the  jurisdiction  as 
a  whole,  or  (2)  a  historical  series  of  local 
source  data  on  the  trend  in  overall 
rental  vacancy  rate  from  1980  to  the 
present  which  would,  using  the  1980 
Census  rental  vacancy  rate  as  the 
benchmark,  show  a  reduction  to  the 
locally  calculated  current  rate.  The 
current  rental  vacancy  rate  must 
represent  the  rate  for  all  rental  units,  not 
just  the  rate  for  any  one  type  of  unit, 
e.g.,  multifamily  structures. 

Jurisdictions  are  encouraged  to 
discuss  their  data  and  methods  of 
updating  the  overall  rental  vacancy  and 
duration  of  vacancy  rates  with  the  local 
field  office  prior  to  preparation.  The 
locally  calculated  duration  of  vacancy 
rate  for  units  vacant  two  or  more 
months  should  be  derived  by  either  (1) 
determining  the  ratio  of  the  1980 
duration  of  vacancy  rate  to  the  1980 
overal  rental  vacancy  rate  and 
multiplying  this  ratio  by  the  current 
locally  calculated  overall  rental  vacancy 
rate  or  (2)  using  current  local  source 
data  on  the  length  of  time  both  new  and 
existing  units  remain  vacant  that  would 
indicate  a  decrease  in  the  number  or 
percent  of  units  vacant  for  two  or  more 
months. 

In  order  to  be  redesignated  as  an 
eligible  area  the  jurisdiction  must 
demonstrate  that  it  meets  both  of  the 
national  thresholds,  namely,  it  must 
have  less  than  a  7.10  percent  overall 
rental  vacancy  rate  and  less  than  a  3.73 
percent  duration  of  vacancy  rate. 

This  appeal  procedure  does  not 
exempt  applicants  from  providing 
vacancy  and  market  information 
required  under  Section  G.  "Shortage  of 
Housing"  in  an  HDG  application,  nor 
does  HUD's  approval  of  the  area  as  a 
Designated  Eligible  Area  constitute  prior 
approval  of  a  specific  vacancy  rate  for 
purposes  of  technical  processing  and  the 
selection  of  actual  applications. 

Jurisdictions  that  fail  to  be 
redesignated  as  eligible  areas  are  not 
precluded  from  submitting  applications. 


They  may  still  submit  applications 
under  the  special  housing  needs  or 
neighborhood  preservation  criteria  as 
specified  in  24  CFR  850.15. 

The  information  collection 
requirements  concerning  this  appeals 
procedure  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Control  Number  2502-0363. 


How  To  Read  The  Designated  Eligible 
Area  List 

With  the  exception  of  eligible 
counties,  all  eligible  areas  may  be  found 
by  identifying  first  the  State,  second  the 
county  in  which  the  desired  area  is 
located  and  finally  the  community  (city, 
town,  village,  etc.).  Eligible  counties,  by 
State,  are  found  on  a  separate  listing  at 
the  end  of  the  list  for  all  other  areas. 

Dated  March  17. 1987. 
James  E.  Schoenb«rger. 

Acting  General  Deputy  Assistant  Secretary 
for  Housing — Federal  Housing  Commissioner. 

List  of  Designated  Eligible  Areas  Other  Than 
Eligible  Counties 


State  of  Alabama 
Autauga  County 


Autauga  vjlle 


Baldwin  County 
Bay  Minetle  Foley 


Daphne 


Summerdale 


Barbour  County 
Blue  Springs  Clio 


Bibb  County 


Brent 


Blount  County 

Blountiville  Nectar 

Cleveland  Rosa 

County  Line  Snead 

Butler  County 
Georgiana  McKenzie 

Calhoun  County 
Blue  Mountain  Ohatchee 


Chambers  County 


Five  Point) 


Cherokee  County 
Gaylesville 

Chilton  County 
Maplesville  THorsby 

Choctaw  County 

Gilbertown  Silas 

Needham  Toxey 

Pennington 


Clarke  County 


Fulton 


Cleburne  County 
Edwardsville  Fruilhurst 


Coffee  County 


New  Brockton 


Sheffield 


Colbert  County 


Coosa  County 
Coodwater  Rockford 


Covington  County 

Carolina 
County  Line 

Red  Level 
Sanford 

Crenshaw  County 

Luveme 

Cullman  County 

Colony 
Garden  City 

Hanceville 
West  Point 

Dale  County 

Ariton 

Grimes 

Dallas  County 

Orrville 

Selma 

DeKalb  County 

Hammondville 
Mentone 

Pine  Ridge 
Valley  Head 

Elmore  County 

Eclectic 

Escambia  County 

Flomaton 

Pollard 

Etowah  County 

Mountainboro 

Reece  City 

Fayette  County 

Berry 

Glen  Allen 

Franklin  County 

Hodges 

Vina 

Geneva  County 

Black  Malvern 

Coffee  Springs  Samson 

Greene  County 

Boligee  Union 

Forkland 


Greensboro 


Haleburg 


Hale  County 


Henry  County 


Houston  County 

Cottonwood  Webb 

Kinsey 

Jackson  County 
Langslon 

Jefferson  County 

Adamsville  Mulga 

Birmingham  North  Johns 

Brighton  Trafford 

Maytown  Warrior 

Lamar  County 
Detroit 

Lauderale  County 
Anderson  Waterloo 
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Millsboro 


Auburn 


L«>ster 


Benton 


Franklin 


Lawrenae  County 

North  Courtland 

Lee  County 


Limestone  County 

Mooresville 

Lownes  County 
Mosses 


Macon  County 


Madison  County 

Owens  Cross  Roads 

Marengo  County 

Dayon 
I.inden 
Myrtlewood 

Providence 
Sweetwater 

Marshall  County 

Douglas 

Mobile  County 

Bavou  La  Biitre                        Satsuma 
I'richard 

Monroe  County 

Vrcdenburgh 

Montgomery  County 

Montgomery 

Morgan  County 

Scimerville 

Perry  County 

■Vl.irion 

Pickens  County 

K!helsville 

Memphis 

Pike  County 

Urundidge 

Goshen 

Randolph  County 

Wudley 

Wedowee 

Russell  County 

Hurtsboro 

St  Clair  County 

Springsville 

Whiles  Chapel 

Shelby  County 

Helena 

Sumter  County 

F.melle 
Gainesville 

Geiger 

Talladega  County 

Oak  Grove  Talladega 

Sylacauga  Talladega  Springs 

Tallapoosa  County 


D.iviston 
Goldville 

Jackson's  Cap 
New  Site 

Ciiroon  Hill 

Walker  County 
Dora 

Oak  Hill 

Wilcox  County 
Pine  Hill 

Addison 


KingCoti 


Winston  County 

State  of  Alaska 

Aleutian  Islands  Census 
Unalaska 

Bethel  Census  Area 


Akiachai  LowefKalskag 

Akiak  |  Napaskiak 

Nunapitchuk  Newitak 

Atmaujluak  Nighlmute 

Chefortiak  Quinhagak 

Chuatqbaluk  Toksook  Bey 

EEK     '  Tuluksak 

Goodntws  Bay  Tununak 
Kaeiglik 

Dillingham  Census  Area 

Clark's  l|oint  New  Stuyahok 

Ekwok  Port  Heiden 

ManolflDtak  Togiak 
Newh4en 


Kachem«k 


Ambler 
Deerinb 
Kiana 
Kivalii  a 


Kenai  Peninsula  Borough 


Akhiok 
Old  Hirbor 


Brevig  N  ission 
Diomepe 
Elim 
Gamb^ll 
Golovi  n 
Kovuk 


Nuiqsut 


Kasaan 


Hoonah 


North  Slope  Borough 

Prince  of  Wales-Outer  Ke 

Skagway-Yakutat-Angoon  C 

Southeast  Fairbanks  Census  Area 


Eagle 


Fortuna 
Hoopi 
Kollili 


Allakal  et 
Anvik 
Holy 
Kalta  1 


Buckevi! 
Gilbert 


Holbro  ik 
Marani 


Kobuk  Census  Araa 

Kobuk 
Noorvik 
Selawik 
Shungivak 

Kodiak  Island  Borough 

Ouzinkie 
Port  Lions 

Nome  Census  Area 


St  Michael 

Savoonga 

Shaktoolik 

Shishmaref 

Stebbins 

White  Mountain 


Wade  Hampton  Census  Area 
Ledge  Russian  Mission 


rBay 


Scammon  Bay 
Sheldon  Point 


Yukon-Koyukuk  Cerxtus  Area 


>oss 


Koyukuk 

Nikolai 

Tanana 


State  of  Arizona 

Maricopa  County 
Goodyear 

Navajo  County 
Pima  County 


I 


Kearny 

Nogales 

Somerton 

De  Witt 


Hamburg 
Parkdale 


Big  Flat 


Avoca 


Bergman 
Omaha 


Hermitage 


Hampton 
Harrell 


Beaver 

Eudora 

Gum  Springs 

Corning 

Rison 

Oppelo 


Brookland 
Cash 


Alma 
Rudy 


Earle 
Edmondsor 


Hickory  Ridg  > 
Parkin 


Sparkman 


Dumas 


Monticello 


Pinal  County  I 

Superior 

Santa  iCruz  County 
Yuna  County 

State  .of  Arkansas 

Arkansas  County 

St  Charles 

Ashley  County 
Portland 

BaxterCounty 

■Benton  County 

Boone  County 

South  Lead  HiU 

Bradley  County 

Calhoun  County 

Thornton 

Carroll  County 

Blue  Eye 

Chicot  County 

■Clark  County 

Okolona 

Clay  County 

Peach  Orchard 

Cleveland  County 
Conway  County  | 

Craighead  County 

Lake  City 
Monette 

Crawford  County 

Van  Buren 

Crittenden  County 

West  Memphis 

Cross  County 
Wynne 


Dallas  County 

Desha  County 
Watson 

Drew  County 
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Faulkner  County 


Enola 
Greenbrier 
Guy 


MouBt  VetaoD 
Vilonia 


Fulton  County 


Mammoth  Spring 


Lonsdale 


Leona 
Poyen 


Lafe 


Fulton 
Ozan 


Malvern 
Peria 


Cushman 
Newark 


Garland  County 

Mo«main  Pine 
Grant  County 

ftattsville 

Greene  County 

Oak  Grove  Heighta 
Hempstead  County 
Patmos 

Hot  Spring  County 
Rockpori 

Independence  County 
Oil  Trough 


Melbourne 
Mount  PieasanI 


Izard  County 

Pineville 


JackMon  County 

BeedevUle  JackMnport 

Campbells  Station  Tupelo 

Grubbt 


Pine  Bluff 
Sberrill 


Clarksville 
Bradley 


Alicia 
Mintum 
Portia 


Aubrey 
Haynes 
Marianne 


Winthrop 


Morrison  Bluff 
Ratcliff 


Austin 
Carlisle 


St  Paul 


Burdetle 
Dyess 
Leachville 


Jefferson  County 

Wabbaseka 

Johnson  County 

Lafayette  County 

Lewiaville 

Lawrence  County 

PovfhBtan 
Sedgwick 
Smith  ville 

Lee  County 

Moro 
Rondo 

Li'ttJe  River  County 

Logan  County 

Scranton 
Subiaco 

Lonoke  County 

Coy 
Keo 

Madison  County 


Mississippi  County 

Marie 
Wtlson 


Monroe  County 
Clarendon  Roe 

Montgomerv  County 

Black  Springs  Oden 

Mount  Ida 


Bluff 
Bod  caw 


lasper 


Camden 


Adona 
Casa 


Elaine 
Lake  View 


Antoine 
Daisy 


Lepanto 


Cove 


De  Vails  Bluff 
Biscoe  Town 


Biggers 
Maynard 


Caldwell 
Forrest  City 


Bauxite 
HaskeU 


Waldron 
Gilbert 
Midland 
Evening  Shade 
Fifty  Six 
Strong 
Damascus 
Farmington 


Nevada  County 

Emmet 
Roaston 

Newton  County 

Western  Grove 
Ouachita  County 

Louann 
Perry  County 

Houston 
Perry 

Phillips  County 

Marvell 
West  Helena 

Pike  County 

Delight 
Murfreesboro 

Poinsett  County 

Polk  County 

Prairie  County 
Ubn 

Randolph  County 

O'Kean 
Reyno 

St  Francis  County 

Hughes 

Widener 

Saline  County 

Traskwood 

ScoU  County 

Searcy  County 
Leslie 
Sebastian  County 


Beebe 
Gamer 
Higginson 
Kensett 


Sharp  County 

Stone  County 

Union  County 

Van  Buren  County 

Washington  County 

White  County 

Letona 
McRae 
Russell 
West  Point 


Augusta 
Hunter 


Belleville 


Berkeley 
Newark 


Plymouth 


Woodrvff  County 
McCrory 

Yell  County 

Havana 
State  of  Catiforaia 

Alameda  County 
Oakland 

Amador  County 
Butte  County 
Colusa  County 


Williams 


Contra  Costa  County 

Brentwood  San  Pablo 

Richmond 


Fresno  County 


Firebaugh 
Fowler 
Huron 
Kingsburg 
Mendota 


Calexico 


Arvin 
Delano 


Corcoran 


Orange  Cove 

Parlier 

Recdley 

Sanger 

Selma 


Imperial  County 


Kem  County 

Tehachapi 
Wasco 

Kings  County 

Hanford 

los  Angeles  County 


Arlesia 
Azusa 

Baldwin  Park 
Bell 

Bell  Gardens 
Carson 
Commerce 
Complon 
Cudahy 
El  Monte 
Gardena 

Hawaiian  Gardens 
Huntington  Park 
Industry 
Inglewood 
Irwindale 
Lawndale 


Los  Angeles 
Lynwood 
Maywood 
Monlebello 
Monterey  Park 
Norwatk 
Paramount 
Pasadena 
Pico  Rivera 
Pomona 
Rosemead 
San  Fernando 
San  Gabriel 
Santa  Fe  Springs 
South  El  Monte 
South  Gate 


Chowchllla 


Ross 


Fort  Bragg 


Gonzales 
King  City 
Marina 


Nevada  City 


Madera  County 

Marin  County 

Mendocino  County 

Point  Arena 

Monterey  County 

Sand  City 

Seaside 

Soledad 

Nevada  County 


UH4t 
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urange  i^oumy 

Buena  Park  Placentia 

Garden  Grove  Stanton 

Riverside  County 
BIythe  Coachella 

San  Benito  County 
Hollister  San  Juan  Bautisia 

San  Diego  County 

Imperial  Beach  San  Diego 

National  City 

San  Francisco  County 

San  Francisco 

San  Joaquin  County 

Ripon 

San  Luis  Obispo  County 

Grover  City 

San  Mateo  County 

Daly  City  South  San  Francisco 

Redwood  City 

Santa  Barbara  County 
Guadalupe 

Santa  Clara  County 

Gilroy  San  Jose 

Miipitas 

Santa  Cruz  County 
Santa  Cruz  Scotts  Valley 

Siskiyou  County 
Fort  Jones 

Stanislaus  County 
Newman  Patterson 

Tulare  County 


Dinuba 
Exeter 

Tulare 
Woodlake 

Ventura  County 

Fillmore 
Oxnard 

Santa  Paula 

Yolo  County 

Winter* 

State  of  Colorado 

Adams  County 

Brighton 

Alamosa  County 

Alamosa 

Hooper 

Baca  County 

Pritchett 

Vilas 

Boulder  County 

Lyons 
Superior 

Ward 

Conejos  County 

Anionito 
Lajara 

Sanford 

Costilla  County 

Blanca 

Crowley  County 

Sugar  City 

Silver  ClfT 


Orchard  City 
Larkspur 
Eliza  belt 
Ramah 


Custer  County 

Westcliffe 

Delta  County 


Douglas  County 
Parker 

Elbert  County 
El  Paso  County 


Fremont  County 

Brooksidt  Rockvale 

Coal  Oeek  Williamsburg 

Prospect  Heights 

Kiowa  County 


Haswell 

Starkvill  s 
Haxtun 
Hartmail 
Sawpit 


Fort  Luitton 
Frederick 
Keene^burg 


Bridgep«rt 


Hartfon  I 


Las  Animas  County 

Phillips  County 
Paoli 

Prowers  County 
San  Miguel  County 

Weld  County 

La  Salle 
Milliken 

State  of  Connecticut 

Fairfield  County 

Hartford  County 

Hartland  Town 


Litchfield  County 
North  (|anaan  Town  Salisbury  Town 

Middlesex  County 
Deep  River  Town 

I  New  Haven  County 

New  Htven  Woodbridge  Town 

Tolland  County 
Union  fown  Vernon  Town 

State  of  Delaware 

Kent  County 

Claytoa  Magnolia 

Fred^rica  Smyrna  ,     '    ' 

Uttia  Creek 


Arden 
Ardeficroft 


New  Castle  County 

Odessa 
Townsend 


Sussex  County 

Frankford  Laurel 

Cre«kiwood 


District  of  Columbia 
Washngton.  DC-MD-VA  MSA 

Washington 
District  of  Col<Jmbia 

SUte  of  Florida 


Archer 
Glen  St  Mary 
Hampton 
Palm  Shores 


Alachua  County 

La  Crosse 

Baker  County 
Bradford  County 
Brevard  County 


Broward  County 
North  Lauderdale 

Calhoun  County 
Altha  Blountstowi 

Collier  County 


Everglade* 


Hialeah 
Indian  Creek 
Medley 
Miami 


South  Flomat^n 
Bunnell 
Havana 
Pori  St  Joe 
Jennings 
Zolfo  Springi 
Brooksville 
Avon  Park 
Tampa 


Dade  County 

Miami  Beach 
South  Miami 
Sweetwater 
West  Miami 

Escambia  County 

Flagler  County 

Gadsden  County 

Gulf  County 

Ward  Ridge 

Hamilton  County 


Hardee  County 

Hernando  County 

Highlands  County 

Hillsborough  County 

Holmes  County 


Noma 


Alford 
Ba scorn 
Campbellt#n 
Cottondals 


Astatula 
Mascotte 


Otter  Creek 


Jackson  County 

Grand  Ridge 
Greenwood 
Malone 
Marianna 

Lake  County 

Montverde 

Levy  County 


Martin  County 
Ocean  Breeze  Park 
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Callahan 


Bay  Lake 


Nassau  County 

Orange  County 

Eatonville 


Palm  Beach  County 

Mangonia  Park  West  Palm  Beach 

South  Bay 


i 

Pasco  County 

St  Leo 

Polk  County 

Mulberry 

Polk  City 

Putnam  County 

Inlerlachen 

Welaka 

Sumter  County 

Bushnell 

Volusia  County 

Oak  Htll 

Pierson 

State  of  Georgia 

Baker  County 

Newton 

Barrow  County 

Auburn 
Cari 

Winder 

Bartow  County 

Euharlee 
Taylorsville 

While 

Berrien  County 

Alapaha 

Bibb  County 

Macon 

Payne 

Brantley  County 

Hoboken 

Brooks  County 

Morven 

Quitman 

i 

Bulloch  County 

Brooklet 
Portal 

Register 

Burke  County 

Sardis 

Waynesboro 

Butts  County 

Jenkinsburg 

Calhoun  County 

Edison 
Leary 

Morgan 

Candler  County 

Metter 

Carroll  County 

Villa  Rica 

Chatham  County 

Savannah 

Chattooga  County 

Lyerly 

Cherokee  County 

Ball  Ground 
Canton 

Holly  Springs 
Waleska 

Clarke  County 

Athens 

Winterville 

Cobb  County 

Powder  Spring 

s 

Coffee  County 

Nicholls 

Colquitt  County 

Doerun 

Norman  Park 

Cook  County 

Cecil 

Lenox 

Coweta  County 

Grantville 
Newnan 

Turin 

Crawford  County 

Roberta 

Crisp  County 

Cordele 

Dawson  County 

Dawsonville 

Decatur  County 

Attapulgus 
Bainbridge 

Brinson 

De  Kalb  County 

Lithonia 

Pine  Lake 

Dodge  County 

Chauncey 

Dooly  County 

Pinehurst 

Vienna 

Dougherty  County 

Albany 

Early  County 

Damascus 

fakin 

Effingham  County 

Guyton 

Elbert  County 

Elberton 

Emanuel  County 

Nune2 

Summertown 

Fayette  County 

Brooks 

Fayetteville 

Forsyth  County 

Gumming 

Franklin  County 

Lavonia 

Gilmer  County 

East  Ellijay 

Ellijay 

Glascock  County 

Edge  Hill 

Mitchell 

Calhoun 


Whigham 


Woodville 


Ddcula 
Lawrenceville 


Gordon  County 
Resaca 

Grady  County 

Greene  County 

Gwinnett  County 

Rest  Haven 


Habersham  County 


Baldwin 


Hall  County 

Clermont 

Lula 

Haralson  County 

Buchanan 

Hart  County 

Bowersville 

Heard  County 

Franklin 

Houston  County 

Perry 

Jackson  County 

Arcade 

JefTerson 

Jasper  County 

Shady  Dale 

Jeff  Davis  County 

Denton 

Hazlehurat 

Jefferson  County 

Avera 
BaHow 

Wadley 

Jones  County 

Gray 

Lamar  County 

Aldora 

Milner 

Laurens  County 

Dudley 

Montrose 

Lee  County 

Leesburg 

Liberty  County 

Gumbranch  City                    Wallhourville 
Riceboro 

Lowndes  County 

Hahira 
Lake  Park 

Remerton 

McDuffie  County 

Dearing 

Thomson 

Macon  County 

Ideal 
Marshallville 

Montezuma 

Madison  County 

Comer 

11a 

Marion  County 

Buena  Vista 

> 


1  04'i>.'; 
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Meriwether  County 
Cay  Manchester 

Mitchell  County 


Camilla 
Pelham 


Sale  City 
Monroe  County 


For»yth 

Montgomery  County 
Higgslon  Uvalda 

Morgan  County 
Bottwick  Madison 


Buckhead 

Rulledge 

Murray  County 

Eton 

Newton  County 

Covington 
Newborn 

Porterdale 

Oconee  County 

Btsbop 

North  High  ShoaU 

Oglethorpe  County 

Maxeys 

Peach  County 

Fort  Valley 

Pickens  County 

Talking  Rock 

Pierce  County 

Patterson 

Pike  County 

Concord 

MeansviHe 

Polk  County 

Aragon 

Rockmart 

Cedartown 

Pulaski  County 
Hawkinsvltle 

Randolph  Cotmty 
Cuthbert  Shellmaa 

Schley  County 
Bllavttie 

Screven  County 
Oliver  Rocky  Ford 

Spalding  County 

CrifTm  Sunny  Side 

Orchard  HiH 

Stewart  County 
Omaha 

Sumter  County 
Americus  De  Soto 

Talbot  County 
Geneva  Woodland 


Junction  City 


Sharon 


Colt'ns 


Taliaferro  County 


Tattnall  County 


lacksodville 
Oawsdi 


Coolidfe 
Meigi 


Omega 
Tifto  I 


Young  Harris 


an(v 


Hoganiville 
La  Grange 


AshbuTi 
Jefferspnville 


Jili 


BlairsWlle 


TheR«ck 
Thof  aston 


\ 
La  Fajjette 

Loganville 
Monroe 


Norw  od 


Harrii  an 
Ocojiee 


Alami 
Cleve  and 


Cohutta 
Tunfiel  Hill 


Pills 


Telfair  County 

Scotland 

Terrell  County 

Thomas  County 
Pawo 

Tift  County 
TyTy 

Towns  County 

Troup  County 

West  Point 

Turner  County 
Rebecca 

Twiggs  County 

Union  County 

Upson  County 

Yatesvills 


Walker  County 
Linwood 

Walton  County 

Social  Circle 
Walnut  Grove 

Warren  County 

Warrenton 

Washington  County 

Riddieville 
Tennille 

Wheeler  County 

White  County 
Helen 

Whitfield  County 
Vamell 


Ravie 


Mclnhrre 
Sylvester 


Coun  :il 


Wilcox  County     • 

Wilkes  County 

Washington 

Wilkinson  County 

Worth  County 

SUte  of  Hawaii 

SUte  of  Idaho 

Adams  County 


Arimo 

Plummer      t 

Kootenai 

Oakky 

Clifton 

Newdale 

Stiles 

Lewis  villa 

Eden 


Bannock  County 

Benewah  County 

Bonner  County 

Cassia  County 

Franklin  County 
Oxford 

Fremont  County 
Teton 

Idaho  County 
i      Jefferson  County 
'        Jerome  County 


\      Kootenai  County 

Dalton  Garciena  Huetter 

Hayden  Like 

Latah  County 


Onaway 

Leadore 

Reubens 

Acequia 

Marsing 

Holtister 

Donnelly 


Lemhi  County 

Lewis  County 

Minidoka  County 

'  Owyhee  County 

Twin  Falls  County 

Valley  County 

State  of  Illinois 


Adams  County 

Beverly  ToWnship  Liberty  Township 

Concord  Township  La  Prairie 

Columbui 

Bond  County 

Mulberry  Grove  Sorento 

Old  Ripley  Pierron 

Old  Ripley  Township 


Boone  County 


Spring  ToMKiship  , 

'  Brown  County 

Buckhorn  Township  Ripley  Township 

Cooperslown  Township     Versailles 
Pea  Ridgt  Township  Versailles  Township 

Bureau  County 

Arispie  Tolvnship  Ladd 

Dover  Wheatland  Township 

Buda 
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Hamburg 


Calhoun  County 
Hardin 


Carroll  County 

Cherry  Crove-Shannon         Wysox  Township 
Tow  Thomson 

Elkhom  Grove  Township 

Cass  County 

Arenxville  Philadelphia  Township 

Arenzville  Township  Sangamon  Valley 

Newmansville  Township       Township 

Champaign  County 

Broadlands  Royal 

Ayers  Township  Sadorus 

Crittenden  Township  Stanton  Township 
Ivesdale 


Christian  County 

Palmer 
Bear  Creek  Township 
Greenwood  Township 
King  Township 


Mosquito  Township 
Mount  Auburn  Township 
Ricks  Township 
Jeiseyville 


Clark  County 

Douglas  Township  Parlcer  Township 

lohnson  Township 

Clay  County 
Bible  Grove  Township  Flora 

Clinton  County 
Alber*  Wheatfield  Township 

Coles  County 


Ashmore 
Ashmore  Township 
Hutton  Township 


Morgan  Township 
Seven  Hickory  Township 


Cook  County 


Chicago 
Franklin  Park 
Willow  Springs 
Hodgkins 


Summit 
Robbins 
Maywood 
Stone  Park 


Crawford  County 


Licking  Township 
Martin  Township 


Montgomery  Township 
Stoy 


Cumberland  County 

Cottonwood  Township         Crooked  Creek 
Township 

DeKalb  County 

Pierce  Township  South  Grove  Township 

Somonauk  Township 

DeWitt  County 
Creek  Township  Rulledge  Township 

Douglas  County 
Hindsboro  Sargent  Township 

Edgar  County 


Edgard  Township 
Shiloh  Township 
Melcalf 


Young  America 
Township 


Bone  Gap 


Shumway 


Edwards  County 


Effingham  County 


Payette  County 


Bear  Grove  Township 
Carson  Township 
Hurricane  Township 
Loodon  Township 
Ramsey 


Seminary  Township 
Shaffer  Township 
Bingham 
South  Hurricane 
Township 


Ford  County 
Pella  Township 

Franklin  County 

Hanaford  Royalton 

Fulton  County 

Banner  Lee  Township 

St  David  Liverpool 

Joshua  Township  Orion  Township 

Gallatin  County 

Bowlesville  Township  Omaha  Township 

Eagle  Creek  Township        Old  Shawneelown 
Omaha 

Greene  County 
Kane  Township  Patterson  Township 


Hillview 
Wilmington 


Walkervllle  Township 
White  Hall  Township 


Grundy  County 

Carbon  Hill 
Goose  Lake  Township 
Kinsman 


Highland  Township 
Nettle  Creek  Township 


Hamilton  County 

Belle  Prairie  City  South  Flannigan 

Knight  Prairie  Township  Township 
Macedonia 

Hancock  County 

Bear  Creek  Township  West  Point 

Durham  Township  Plymouth 

Bently  St  Mary  Township 
Rock  Run  Township 


Hardin  County 


Rosiclare 


Henderson  County 
Lomax  Township  Rozetta  Township 

Henry  County 
Alba  Township  Loraine  Township 


Andover 
Andover  Township 
Annawan 
Cornwall  Township 


Bishop  Hill 
Welter  Township 
Yorktown  Township 


Iroquois  County 

Ash  Grove  Township 
Ashkum 

Concord  Township 
Iroquois  To%¥nship 


Love  |oy  Township 
Papineau 
Papineau  Township 


Jackson  County 


Ave 
Degognia  Township 
Grand  Tower 


Grand  Tower  Township 
Kinkaid  Township 
Levan  Township 


Jasper  County 

Hidalgo  Wheeler 

Hunt  City  Township  Smallwood  Township 

Jefferson  County 
Blisaville  Township  Grand  Prairie  Township 

Jersey  County 
RuyleTownship 

JoDaviess  County 

Apple  River  Rice  Township 

Apple  River  Township  Stockton 

Berreman  Township  Wards  Grove  Township 
Council  Hill  Township 


Johnson  County 


New  Bumnde 


Burlington 
Elbum 


Kane  County 

Pingree  Gorove 


Aroma  Pari 
Sun  River  Terrace 


Kankakee  County 
Reddick 


Kendall  County 


Piano 


Knox  County 

Chestnut  Township  Maquon 

Maquon  Township 


Elba  Township 

Henderson 

Victoria 


Hainesville 
Long  Grove 


Victoria  Township 

Lake  County 

Newport  Township 


LaSolle  County 

Leiand  Meriden  Township 

Dimmick  Township  North  Utica 

Freedom  Township  Utica  Township 
Grand  Rapids  Township 

Lawrence  County 

Christy  Township 
Russellville 
Russell  Township 


Allison  Township 
Birds 

Bond  Township 
Sumner 


Lee  County 

Bradford  Township  South  Dixon  Township 

East  Grove  Township         Viola  Township 
Hamilton  Township 

Livingston  County 

Fayette  Township  Waldo  Township 

Reading  Township 

Logan  County 
Eminence  Township  Harlsburg 

Mclean  County 
Cropsey  Township  Latvndale  Township 


Downs  Township 


West  Township 


Macon  County 


Oakley  Township 


Macoupin  County 


Barr  Township 
Wilson  ville 
Dorchester 
Mount  Clare 


Royal  Lakes 
Honey  Point  Township 
Scottvitle 
Scottville  Township 


Madison  County 

Alhambra  Nameoki  Township 

South  Roxana  New  Douglas 

Foster  Township  New  Douglas  Township 

Pontoon  Beach  Williamson 

Marion  County 


Kinmundy 

Kinmundy  Township 
Stevenson  Township 


Alma 
Alma  Township 
Central  City 
Foster  Township 

Marshall  County 

Hopewell  Township  Whiteneld  Township 

La  Prairie  Township 

Mason  County 

Allen  Grove  Township  Pennsylvania  Township 

Havana  Topeka 

Havana  Township  Sherman  Township 
Kilboume  Township 
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Duncan  Township  Millersburg  Township 

Kellhsburg  Perryton  Township 

Keithsburg  Township  Sherrard 
|oy 

Monroe  County 

Columbia  Valmeyer 

Maeystown  Waterloo 

Montgomery  County 

Ohiman  Irving  Township 

Fillmore  Township  Witt 

Oonnellson  Walshville 

Crlsham  Township  Witt  Township 
lr\'ing 


Chapin 


SulKvan 
Cays 


Morgan  County 

Woodson 
Moultrie  County 

Whitley  Township 


Ogle  County 

Brookvjlle  Township  Lincoln  Township 

Grand  Detour  Township  Adeline 

Leaf  River  Monroe  Township 

Leaf  River  Township  Davis  Junction 

Peoria  County 

Maplelon  Millbrook  Township 

Hollis  Tovvnship  Trivoli  Township 

Bartonville 


SI  lohns 


Perry  County 


Pike  County 


Alias  Township  Time 
Chambersburg  Township  Hardin  Township 

Derry  Township  Montesuma  Township 

Detroit  Perry 

Florence  Perty  Township 

Valley  City  New  Cantoo 

Flint  Township  Ross  Township 

Hadley  Township  Nebo 


Pope  County 

EddyviHe 

Pulaski  County 

Mound 

Olmstead 

Randolph  County 

Rockwood 

Richland  County 

Claremont 

Rock  Island  County 

Ek>wling  Township  Carbon  Cliff 

BufTafo  Prairie  Township   Rural  Township 


St  Clair  County 


Prairie  Du  Long 
Township 


Brooklyn 

East  Carondelet 


Saline  County 

Cottage  Township  Mountain  Township 

Independence  Township    Raleigh 
Long  Beach  Township        Rector  Township 

Sangamon  County 


llliopolis 
llliopolis  Township 


Berhn 
Grandview 


Schuyler  County 


Brooklyn  Township 
Browning 
Camden 

Browing  Township 
Camden  Township 


Huntsville  Township 
Littteton  Township 
Oakland  Township 
Woodstock  Township 


Scott  County 

Alsey 

I  Shelby  County 

Cold  Spritig  Township  Penn  Township 

Holland  Township 

L  Stark  County 

nship 

Stephenson  County 
Winslowi 

I  Tazewell  County 

Malone  "township 

j  Union  County 

AltoPas^ 

Vermilion  County 


Clark  County 
Washington  Tofvnship 

I     Clay  County 
^  Washington  Township 

Clinton  County 
Kirklln  TownsHIp  Owen  Township 

Crawford  County 


CarroU  Township 
Muncia 


Pilot  Township 
Henning 


I  Warren  County 

Rosevilte  Tompkins  Township 

Swan  "township 

Washington  County 

Bolo  Township  Lively  Grove  Township 

New  VCnden 

Wayne  County 

Berry  Township  Mount  Erie 

Keith  lownship 

,  Whiteside  County 

Coleta  •  I  Portland  Township 

Geneste  Township  Tampico  Township 

Deer  Oove  Ustick  Township 
Hahnaman  Township 

Will  County 

Custef  Tbwnship  Romeoville 

Florente  Township  Godley 

Williamson  County 


Bush 
Colp 


Durand  | 
Duranil  Township 


Creal  Springs 

Winnebago  County 

Machesney  Park 


Kansas 


Woodford  County 
Township  Bay  View  Gardens 

State  of  Indiana 


Adams  County 
Blue  Cr^ek  Township  Wabash  Township 

Allen  County 
Springffcid  Township 

Bartholomew  County 
German  Township 

Benton  County 
Ambia  |  Richland  Township 


.1 

slGra 

r 


Parisf  Grove  Township     Union  Township 
Earil 


Advance 
Camdeti 


Boone  County 

WasbingtMV  TewmMp 
CarroU  County 


Alton 
Carefree 
Ohio  Township 


Milltown 

Whiskey  Run  Township 


Daviess  County 


Cannelburg 
Montgomery 
Barr  Township 
Bogard  Township 
Elnora 


Elmore  Township 
Alfordsville 
Reeve  Township 
Van  Buren  Township 


j  Dearborn  County 


West  Harrison 
Harrison  Township 
Jackson  Township 


Greendale 

Manchester  Township 
Moores  Hill 


;   Decatur  County 

Mitford  I  Jackson  Township 

Clay  Townsliip  Newpoint 

De  Kalb  County 

Butler  TownsMp  Richland  Township 

Newville  Township 


Corunna 


Stafford  Township 

Delaware  County 
Muncie 

Dubois  County 
Boone  Townsbip 

Fountain  County 

Hillsboro  Newtown 

Kingman  Wabash  Township 

i    Franklin  County 
Bath  Township  Mount  Carmel 


Oldenburg 


Fulton 
Kewanna 


Patoka 


Springfield  Township 

Fulton  County 

Wayne  Township 

Gibson  County 


Grant  County 
Greeo  Township  Upland 

Greene  County 


Newberry 
Cass  TownsMp 
Switz  City 


Smith  Township 
Stafford  Township 


Hancock  County 
Jackson  Towaship 

Harrison  County 
Boone  Township  New  Amsterdam 


Mauckport 
Taylor  Township 


Pittsboro 


Washington  Townsliip 
Hendricks  County 


Henry  County 

Mooreland  Greensboro 

Straughn  Cadfi 

Dudley  Township 
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Himtmgton  Comtty 

Polk  Township  Wayne  Township 

Unioii  lownship 

Jackson  County 

Driftwood  Township  Owen  Township 

Grassy  Fork  Township       Salt  Creek  Township 

fasper  County 

Barkley  Township  WaMrer  Township 

Hanging  Grove 
Township 

A>y  County 
Bear  Creek  Township  Pennville 

Noble  Township  Wabash  Township 

fffferson  County 

Graham  Township  Broekshurg 

Jennings  County 

Digger  Township  Marion  Township 

Center  Township  Sand'  Creek  Township 

Lovelt  Township 

Knox  County 

Oaklown  Vincennes  Township 

Johnson  Township  Bruceville 

Wheatland  Widner  To»vnship 
Vincennes 

Kosciusko  County 
Claypool  BurlMt 

Lagrange  County 
Clearspring  Township  Newbury  Township 

Lake  County 
Lowell  Sl  lohn 

La  Porte  County 
Johnson  Townahip 

Lawrence  County 

Bond  Township  S|»iGC  Valley  Township 

Perry  Township 

Marion  County 
Castleton 

Martin  County 
Lost  River  County 

Miami  County 
Union  Township 

Monroe  County 
Bloomington  Township  Polk  Township 

Montgomery  County 

Brown  Townshii*  Alamo 

New  Niarket 

Morgan  County 
Adams  Township  Bethany 

Newton  Coonty 
Mount  Ayr  MeOellan  Township 

Ofrio  County 
Unkm  Township 

Orange  Coanty 


Northeast  Township 
Orangcville  Township 


Stampers  Creek 
Township 


Chven  County 

FrankKn  Township  Moi«ni  Totvnship 

I  Uui'iMin  Township  Gosporl 

Marion  Township  Wa)<w  Towmship 


Greene  Township 
Mecca 


Oil  Township 
Troy 


Parke  Coanty 
Judson 

Perry  County 

Union  Township 


Clay  Township 
Lockhart  Township 


Pike  County 

Madison  Township 


Porter  County 


Kouts 


Griffin 
Bethel  Township 


Posey,  County 

Paiaf  Township 


Pulaski  County 


Beaver  Township 
Franklin  Township 
Harrison  Township 
Jefferson  Township 


Rich  Grove  Township 

Medaryville 

Whi(«  Post  Township 


Randolph  County 
Jackson  Township 

Rush  County 


Jackson  Township 
Noble  Township 
Glenwood 


RicMand  Township 
Walker  Township 
Washington  Township 


St  Joseph  County 
Indian  Village  Roseland 

Scott  County 
Lexington  Towrnship 

Shelby  County 
Morristown 

Starke  CooMtf 

Railroad  Township 

Steuben  County 

Orland  Hudson 

Richland  Township 

StrUivan  County 
Fairbanks  Township 

Switzerland  County 
Pleasant  Township  fatnol 

Tippecanoe  County 
Battle  Ground  West  Uftyette 

Union  County 

Brownsville  Towmhip  Hairiaon  Township 

Harmony  Township 

VennMion  CouMy 

Vermillion  Totvnship 


Fairview  Park 
Universal 


Wmren  Covaty 
Adams  Township  Medina  Township 

Warrick  County 
Campbell  Totwnship 

Washington  County 
Gibson  Township  Mootoe  Township 


Wayne  Csamty 

Greene  Township  Fountain  City 

Harrison  Township  Economy 

Mount  Auburn  Perry  Townkhio 

Welis  County 
Liberty  Township 

White  Coanty 
West  Point  Township 

Whitley  County 
Union  Township 

State  of  Iowa 

Adams  County 
Carbon 

Allamakee  County 
Harpers  Ferry  Waterville 

Appanoose  County 

Cincinnati  Numa 

Exline  Ralkbun 

Moulton  Udell 

Mystic  Unionville 

Benton  County 
Norway  Shellsburg 

Black  Hawk  County 
Evansdale 


Howard  Township 
Madison  Township 


Vemon  Township 


Boone  County 

Praser 

Pilot  Mound 

Bremer  County 

Janesville 
Plainficld 

Waveriy 

Buchanan  County 

Aurora 
Brandon 

Lomont 
Stanley 

Batier  County 

Mew  Hartford 

Calhoun  Comity 

Famhamville 
Knierim 
Pomeroy 

Rinard 
Somers 
Tetter 

Carroll  County 

Ralston 

Willey 

Cass  County 


GriswoM 


Cerro  Gordo  County 
Rock  Falls  SwaMale 

Cherokee  County 
Ouimby  Washta 

Chickasaw  Coanty 
New  Hampton 

CJay  County 
Peterson 

C/oyton  County 
Strawberry  Poi»»  Volga 

CHtttor  Comtty 
Andover  Wellon 


Toronto 


Wheatland 


iu4; 


Buck  Grove 
Ricketts 


Drakesville 
Floris 
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Decatur  City 
Garden  Grove 


Crawford  County 
Schleswig 

Davis  County 
Pulaski 

Decatur  County 
Weldon 


Delhi 
Dundee 
Edgewood 


Delaware  County 

Hopkinton 
Manchester 


Dickinson  County 


West  Okoboji 


Farley 
Graf 
Luxemburg 


Dolliver 

Marble  Rock 

Alexander 

Sidney 

Paton 

Bagley 

Steamboat  Rock 

Dunlap 

Hillsboro 


Dubuque  County 

New  Vienna 

Sherrill 

Zwingle 

Emmet  County 

Floyd  County 

Franklin  County 

Pope  Joy 
Fremont  County 


Bradgate 
Hardy 


Arthur 

Marengo 


Andrew 
Baldwin 
Green  Island 


Valeria 

Shueyville 

Morley 


Hayesville 
Richland 


Greene  County 

Guthrie  County 

Hardin  County 

Harrison  County 

Henry  County 
Rome 
Humboldt  County 
Renwick 

Ida  County 
Iowa  County 

Jackson  County 

Hurstville 
Springbrook 

Jasper  County 

Johnson  County 

Jones  County 
Onslow 

Keokuk  County 

Thomburg 


Kossuth  County 


Swea  Git] 
Coggon 


Linn  County 

Prairieburg 

Louisa  County 

Columbu*  City  Oakville 

Cotter 

Lucas  County 

Williamson 

Lyon  County 
Madison  County 
Mahaska  County 


Derby 
Lucas 


Doon 


Wintersel 


Universi^  Park 

Marion  County 

Bussey  Marysville 

Hamilton 

Marshall  County 

St  Anthcny 

I  Mills  County 

Henderttn  Pacific  Junction 

Mitchell  County 

Osage 

Monona  County 

Castana 

Montgomery  County 


Coburg 
Elliott! 


Genes  vfle 
Coin 
Curlew 
Palmet 

Runnells 

Carson 


Grant 

Muscatine  County 
Nichols 

Page  County 

Northboro 

Palo  Alto  County 
Cylinder 

Pocahontas  County 
Polk  County 


Pottawattamie  County 

Oakland 

Poweshiek  County 

BroMfn 

Ringgold  County 

Beacoasrield  Diagonal 

Oelp^ios  Tingley 

SAC  County 


Aubuili 


BuffaR) 
Donahue 
MaMville 


West|  ihalia 


Scott  County 


New  Liberty 
Plain  View 


Shelby  County 


Chalsworth 


Collin* 


Elberon 


Conway 
Gravity 


Afton 
Arispe 
Cromwell 


Birmingham 
Milton 


Kirkville 


Lacona 

New  Virginii  i 


Sioux  County 

Story  County 

Maxwell 

Tama  County 
Vining 

Taylor  County 

New  Market 
Sharps  burg 

Union  County 

Kent 

Shannon  City 
Thayer 

Van  Buren  County 

Mount  Sterling 


Ainsworth 


Millerton 


Callender 


Scarville 


Ossian 


Bronson 
Homick 


Kensett 


Gait 


Bassett 


Wapello  County 

Warren  County 

St  Marys 


Washington  County 

Crawfordsville 

Wayne  County 

Promise  City 

Webster  County 
Clare 
Winnebago  County 

Winneshiek  County 

Woodbury  County 
Lawton 

Worth  County 
Wright  County 

State  of  Kansas 

Allen  County 


Muscotah 
Kapioma  Township 


Anderson  County 

Uncoln  Township  North  Rich  TowRship 

Monroe  Township  Reeder  Township 

Atchinson  County 

Huron 
Lancaster 

Barber  County 

Deerhead  Township  Moore  Township 

Eagle  Township  Nippawalla  Township 

Elm  Mills  Township  Sun  City 
Lake  City  Township 

Barton  County 

Beaver  Township  North  Homestead 
Cheyenne  Township  Township 

Clarence  Township  Albert 

Eureka  Township  Walnut  Township 

Lakin  Township  Wheatland  Township 
Logan  Township 
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Bourbon  County 

Fulton 
Freedom  Township 
Redfield 
Marmaton  Township 


Pawnee  Township 
Mapleton 
Timberhill  Township 


Brown  County 
Morion 
Padonia  Township 
Robinson  Township 


Fairview 
WalunI  Township 


Bulter  County 


Bloomington  Township 
Chelsea  Township 
Hickory  Township 
Lincoln  Township 


Logan  Township 
Murdock  Township 
Cassoday 


Chase  County 

Bazaar  Township  Elmdale 

Cedar  Township  Homestead  Township 

Cottonwood  Township       Toledo  Township 

Chautauqua  County 
Harrison  Township  Niotaze 

F-'g'fi  Little  Caney  Township 

Lafayette  Township 

Cherokee  County 

Cherokee  Township 
Lowell  Township 
Neosho  Township 
Ross  Township 


Salamanca  Township 

Scammon 

Spring  Valley  Township 

Weir 


Cheyenne  County 

Calhoun  Township  Jaqua  Township 

Cherry  Creek  Township     Orlando  Township 

Clay  County 

Athelstane  Township  Goshen  Township 

Blaine  Township  Oak  Hill 

Bloom  Township  Oakland  Township 

Chapman  Township  Sherman  Township 

Clay  Center  Township  Union  Township 

Cloud  County 

Arion  Township  Meredith  Township 

Lawrence  Township  Oakland  Township 

Lyon  Township  Sibley  Township 

Coffey  County 

Lebo  ;  Wuverly 

Lindoln  Township  Spring  Creek  Township 

Pleasant  Township  Star  "township 

Cowley  County 

Cedar  Township  Richland  Township 

Fairview  Township  Tisdale  Town.ship 

Grant  Township  Cambridge 

Harvey  Township  Windsor  Township 


Cherokee 


Crawford  County 

Arma 
Decatur  County 


Allison  Township 
Bassettville  Township 
Beaver  Township 
Center  Township 
Custer  Township 
Dresden 
Dresden  Township 


Finley  Township 
Logan  Township 
Lyon  Township 
Roosevelt  Township 
Sappa  Township 
Sherman  Township 


Dickinson  County 

Cheever  Township  Union  Township 

Holland  Township  Wheatlat>d  Township 

.Sherman  Township  Willowdale  Township 

Doniphan  County 

Troy  Wayne- Township 

Independence  Township  Leona 

Denton  Serverance 
Union  Township 


Douglas  County 
Lecompton  Township 

Edwards  County 

Belpre  South  Brown  Township 

Belpre  Township  Lewis 

Franklin  Township  Wayne  Township 
Lincoln  Township 

Elk  County 

Liberty  Township  Painlerhood  Township 

Oak  Valley  Township 

Ellis  County 


Buckeye  Township 
Catherine  Township 


Ellis  Township 
Wheatland  Township 


Ellsworth  County 


Garfield  Township 
Lincoln  Township 
Sherman  Township 


Ash  Creek  Township 
Black  Wolf  Township 
Clear  Creek  Township 
Columbia  Township 

Finney  County 
Terry  Township 

Ford  County 
Royal  Township  Sodville  Township 

Franklin  County 

Hayes  Township  Williamsburg 

Richmond  Williamburg  Townshtp 

Geary  County 
Jackson  Township  Smoky  Hill  Township 

Gove  County 
Gaeland  Townnhtp  Grinnell 

Graham  County 

Bryant  Township  Nicodemus  Township 

Happy  Township  Pioneer  Township 

Morian  Township 

Gray  County 
li^alls  Ingalls  Township 

Greenwood  County 

Quincy  Township 
Fall  River 

Salt  Springs  1  wnship 
South  Saieni  Tjwnithip 
Spring  Creek  Township 


Fall  River  Township 
Hamilton 

laneiville  Township 
Otter  Creek  Township 
Pleasant  Grove 
Township 


Hamilton  County 

Bear  Creek  Township  Coolidge  Township 

Coolidge  Kendall  Township 

Harper  County 

Township  No.  2  Danville 

Harvey  County 

Garden  Township  Lake  Township 

Highland  Township 

Haskell  County 
Lockport  Township 

Hodgeman  County 

Benton  Township  V»lley  Township 

Sterling  Township 

Jackson  County 


Adrian  Township 
Mayetta 
Hoyt 


Denison 
Circleville 


Jewell  County 

Allen  Township  Ionia  Township 

Browns  Creek  Township  |ackson  Township 

Calvin  Township  Montana  Townshfp 

Erving  Township    .  ,  Vicksburg  Township 

Esbon  Township  White  Mound  Township 
Highland  Township 

Johnson  County 
MacCamish  Township 

Kearny  County 

Deerfield  Southside  Township 

Kendall  Township  West  Hibbard  Township 

Kingman  County 


Allen  Township 
Norwich 

Bennett  Township 
Dale  Township 
Dresden  Township 
Eagle  Township 
Galesburg  Township 
Cunningham 


Kingman  Township 
Peters  Township 
Richland  Township 
Zenda 

Rochester  Township 
Union  Township 
Valley  Township 


Labette  County 


Canada  Township 
Fairview  Township 


Labette 

Liberty  Township  ■' 


Lane  County 


Alamota  Township 
Cleveland  Township 


White  Rock  Township 


Lincoln  County 


Battle  Creek  Township 
Cedron  Township 
Franklin  Township 
Grant  Township 


Hanover  Township 
Highland  Township 
Madison  Township 
Orange  Township 


Linn  County 

Paris  Township  Stanton  Township 

Prescotf  Valley  Township 

Sheridan  Township 

Logan  County 

Elkader  Township  Russell  Springs 

McAlliater  Township  Township 

Russell  Springs 

Lyon  County 
Bushong  Waterloo  Township 

McPherson  County 


Battle  Hill  Township 
Harper  Township 
Hayes  Township 


New  Goltland  Township 
Spring  Valley  Township 


Marion  County 


Clark  Township 
Lincolnville 
Clear  Creek  Township 
Colfax  Township 
Durham 


Durham  Park  Township 
Grant  Township 
Liberty  Township 
Logan  Township 
Lost  Sprmgs 


Marshall  County 

Bigolow  Township 
Clear  Fork  Township 
Elm  Creek  Township 
Herkimer  Township 
Logan  Township 
Axlell 


Vermillion 
Summerfield 
Rock  Township 
Si  Bridget  Township 
Walnut  Township 
Wells  Township 


Meade  County 
Logan  Township  Mertilla  Township 

Miami  County 
Richland  Township  Stanton  Township 

Michell  County 
Center  Township  Hunter 
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Custer  Township 

Tipton 

Pittsburg  Township 

Salt  Creek  Township 


Sotmon  Rap4ds 

Township 
Turkey  Creek  Townshtp 


Montgomery  County 


Cherryvale  Township 
Tyro 
Drum  Creek  Township 


Elk  City 

Louisburg  Township 


Ounlap 


Richfield 


Morris  County 

Township  No.  8 

Morton  County 


Nemaha  County 

Adanu  Township  Neuchatel  Township 

Center  Township 
Clear  Creek  Township 
Goff 

Harrison  Township 
Coming 
Mitchell  Township 


Reno  County         '  ■ 

Albion  Township  Hayes  Township 

Bell  Township 
Castlelon  Tomiship 
Partridge 
Center  Township 
Enterprise  Township 
Grov»  Township 


Red  Vermillion 

Township 
Beilly  Township 
Richmond  Township 
Wetmore 
Wetmore  Township 


Neosho  County 


Ladore  Township 
Mission  Towmship 


Shilob  Township 


Ness  County 
Eden  Township  Highpoint  Township 

Norton  County 
Harrison-District  6  Town 

Osage  County 
Arvonia  Township  Olivet  Township 


Barclay  Township 
Grant  Township 
Olivet 


Scranlon 
Scranton  Township 


Osborne  County 
Bloom  Township  Liberty  Township 


Corinth  Township 
Delhi  Township 
Hawkeye  Township 


Round  Mound  Township 
Winfield  Township 


Ottawa  County 
Blaine  Township  Garfield  Township 


Chapman  Township 
Concord  Township 
Fountain  Township 


Grant  Township 
Sherman  Township 
Stanton  Township 


Pawnee  County 

Ash  Valley  Township  Morton  Township 

Conkling  Township  Orange  Township 

Keysville  Township  Pawnee  Township 

Lincoln  Township  Sawmill  Toiwnship 


Arcade  Township 
Bow  Creek  Township 
Crystal  Township 
Dayton  Township 
Deer  Creek  Township 
Glenwood  Township 
Granite  Township 
Greenwood  Township 


Phillips  County 

Mound  Township 

Rushville  Township 

Glade 

Solomon  Township 

Sumner  Township 

Towanda  Township 

Valley  Township 


Turon 

Miami  Township 

Plevna 

Roscoe  Township 

Troy  Township 

Abbyville 


Republic  County 

Narka   •  Liberty  Township 

Farmington  Township        White  Rock  Township 
GrantiTownshIp 

I  Rice  County 

BpI!  Township  Mitchell  Township 

Center  Township  Odessa  Township 

East  Washington  Sterling  Township 

Township  Alden 

Gait  Township  Wibon  Township 

Riley  County 

Center  Township  Madison  Township 

Fancj  Creek  Township  May  Day  Township 

Randolph  Swede  Creek  Township 
Jackson  Township 

Rooks  County 


Township  No  4 
Paica 


Alexander 
Alexander-Belle  Prairie 
Bisoa 


Township  No  8 
Zurich 

Rush  County 

Lone  Star  Township 
Pleasanldale  Township 
Union  Township 


Fairfield  Township 
Gran»  Township 
Luri 


iralr 


RusseH  County 

Luray  Township 

Waldo 

Winterset  Totvnship 


Center  Township 
Clear  Creek  Township 
Havensville 
Grant  Township 
Onaga 


Pottawatomie  County 

Mill  Creek  Township 
Pottawatomie  Township 
St  Clere  Township 
St  George 
Sherman  Township 


I  Wabaunsee  County 
Mission  Creek  Township 

Wallace  County 
Harrison  Township  Weskan  Township 

'  Washington  County 

Lincoln  Township 
Logan  Township 
Palmer 


Charleston  Township 
Coleman  Township 
Franklin  Toiivnship 
Grant  Township 
Kimeo  Township 


Saline  County 
AssariB  Washington  Toiwnshlp 

Sotnania  Township 

•   I        -      .  Scott  County 

Beavef  Township  Michigan  Township 

j  Seward  County 

SewafI  Township 

I  Sheridan  County 

Adell  Township  Solomon  Township 

Prairie  Dog  To«vnship        Union  Township 

I  Sherman  County 

Logan  Township  Kanorado 

Smoky  Township 

I  Smith  County 

Beav^  Township  Martin  Township 

Cora  Township  Pawnee  Township 

DorTownship  Pleasant  Township 

Gaifield  Township  Swan  Township 

I  Stafford  County 

Byron  Township  Union  Township 

Cleveland  Township  West  Cooper  Township 

Richland  Township  York  Township 
Roae  Valley  Township 

Sumner  County 

Falls  Township 
Hunnewell 
Valverde  Township 
Wellington  Township 


Rowlings  County 
Achilles  Township  Jefferson  Township 


Avon  Township 
Bluff  Township 
ChBtaskia  Township 
Crtek  Township 


Sherman  Township 
Mahaska 


Wilson  County 


Fredonia 

Benedft:t 

Guilford  Township 

Coyville 

Webster  Township 


Altoona 
Cedar  Towpship 
Chetopa  Township 
Buffalo 

Clifton  To««nship 
Duck  Creek  Township 

Woodson  County 

Eminence  Toi»fn8hip  Owl  Creek  Township 

Liberty  Township 

,    Stote  of  Kenhicky 

Adair  County 


Columbia 


Kevil 


HiseviHe 


Owingsvitla 


Callettsburg, 


(unctioa  Cit  r 


Augusta 


Hardinsbun  I 


Hazel 


Bellevue 
Califomit 


Arlington 


Sanders 


Winch  estaf 


Brownsville 


Sandy  Ho4( 


Thomas  County 

Barratt  Township  North  Randall  Township 

M«ilo  Rexford 

Manio  Township  Smith  Township 


Irvine 


Ewing 


Ballard  County 

Barren  County 

Bath  County 

Sharpsburg 

Boyd  County 

Boyle  County 

Bracken  County 

Brooksville 

Breckinridge  County 

Calloway  County 

Campbell  County 
Dayton 

Carlisle  County 

Carroll  County 

Worthville 

Clark  County 

Edmonson  County 

Elliott  County 

Estill  County 

Ravenna 

Fleming  County 

Fleroingsbufg 


1 

f-ffTr",       ">-v:>,U" 

Vol.  52.  1 

^0.  6?    ■         inesday.  Ap 

''  Notict                             0455 

Martin 

Floyd  County 

West  Uberty 

Morgan  County 

Caddo  Parish 
Gilliam                                  Oil  City 

H 

Gallatin  County 

Muhlenberg  County 

Hosston 

I^H                         Wanaw 

Bremen 

Drakesboro 

Caldwell  Parish 

H 

Grant  County 

Central 

Powderiy 

Columbia 

^M                        Corinth 

Nelson  County 

Catahoula  Parish 

1 

.  Graves  County 

Bloomfield 
Fairfield 

New  Haven 

Jonesville 

^H                          Mayfield 

Claribome  Parish 

1 

Green  County 

CaHisle 

Nicholas  County 

Usbon 

^H                          Greensburg 

De  Soto  Parish 

^B 

Hardin  County 

Ohio  County 

Longstreet                             South  Mansfield 

^^K 

Beaver  Dam 

Hartford 

Mansfield                             Stanley 

^Hj                           Upton 

Fordsville 

McHenry 

East  Feliciana  Parish 

H 

Harlan  County 

Owen  County 

Clinton                                  Slaughter 

^H                          Evarts 

Owenton 

Evangeline  Parish 

^B 

Hart  County 

Pike  County 

Basile 

^H                          Bonnieville 

Elkhom  City 

Franklin  Parish 

^K 

Hickman  County 

Powell  County 

Winnsboro 

^H                         Columbus 

Clay  Qty 

Grant  Parish 

^m 

Hopkins  County 

Pulaski  County 

Dry  Prong                              Pollock 

H 

Dawson  Springs                    Eariington 

Eubank 

Science  HIU 

Iberia  Parish 

^B 

Jefferson  County 

Robertson  County 

Jeanerette                              New  Iberia 

^B 

MiddJelown  City                   Minor  land  Heights 

Mount  Olivet 

Iberville  Parish 

^B 

Jessamine  County 

Rockcastle  County 

Grosse  Tete                           While  Castle 

^B 

Nicholasville 

Brodhead 

Livinsston 

Maringouin 

I 

Kenton  County 
Latonia  Lakes                       Visalia 

Russell  County 
Russell  Springs 

Jefferson  Davis  Parish 
Fenton                                   Jennings 

^B 

Ludlow 

Lafayette  Parish 

^H. 

Larue  County 

Scott  County 

Carencro                                 Youngsville 

^B 

Hodgenville 

Stamping  Ground 

Duson 

H 

Lee  County 

Simpson  County 

LaFourche  Parish 

K 

Beattyvtile 

J 

Franklin 

Lockport                                Thibodaux 

B 

Letcher  County 

Warren  County 

La  Salle  Parish 

^B                      Whiiesburg 

Bowling  Greer 

Oakland 

Olla 

^^B                       Stanford 

Lincoln  County 

Mackvllle 
Springfield 

Washington  County 
Willisburg 

Livingston  Parish 
Springfield 

Natchitoches  Parish 

^H 

Livingston  County 

Webster  County 

Clarence                                Natchex 

^H 

Salem 

Clay 

Wheatcroft 

Coldonna                           Rodeline 

I 

Adairville 

Logan  County 

Midway 

Woodford  County 

Orleans  Parish 
New  Orleans 

^B 

McLean  County 

Stale  of  Louisiana 

Points  Coupee  Parish 

1 

Calhoun 

Sacramento 

Acadia  Parish 

Livonia 

I 

Inez 

Martin  County 

Warfleld 

Crowley 

Rayne 

Rapides  Parish 
Alexandria 

1 

Sardis 

.    Mason  County 

Washington 

Reeves 

Allen  Parish 

St  Helena  Parish 
Greensburg 

1 

Ekron 

Meade  County 

Sorrento 

Ascension  Parish 

St  James  Parish 
Lutcher 

1 

Mercer  County 

Avoyelles  Parish 

St  Landry  Parish 

■ 

Harrodsburg 

Bunkie 
Cottonpori 

Evergreen 
Mansura 

Grand  Cotesu                       Opelousas 
Melville 

1 

Montgomery  County 

Bienville  Parish 

St  Mary  Parish 

1 

Camargo 
)erre>rsonvtll 

Mount  Sterling 
e 

Bryceland 
Castor 

Lucky 
Saline 

Baldwin                                 Morgan  Qty 
Frankhn                              Patterson 

I 


I 
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St  Tantmany  Parish 

Covington 

Tangipahoa  Parish 

independence  RiwAaloula 

Tensas  Parish 

Newellton 

Tenvbonne  Parish 

Houma 

Union  Parish 

Marion 

Vermilion  Parish 

Delcambre  Kaplan 

Gueydan 

Vernon  Parish 

Webster  Parish 

Shongaloo 

West  Carroll  Parish 


I  Lincoln  County 


Ak»a  Ta*m 
Bristol  Town 
Edgecowb  Totwi 
|ef{er»a«  Taatm 


Monhegan  Plantation 
SomerviHe  Town 
Waldoboro  Town 


I  Oxford  County 

Byron  To»»m  Mexico  Town 

Greenwood  Town  Newry  Town 

Hebron  Town  Upton  Town 

Penobscot  County 


Anacoco 


Heflin 


Pioneer 

West  Feliciana  Parish 
St  Prancltville 

SUte  of  Maine 
Androscoggin  County 
Sabattut  Town 

Aroostook  County 


Burlington  Town 
Cheste*  Town 
Corinna  Town 
Drew  Hantalion 
Edinbufg  Town 
Howland  Town 
Kendu«keag  Town 
Lagrange  Town 
Lakeville  Plantation 
LeeTo»vn 


Levant  Town 
Mount  Chase  Plantation 
Orono  Town 
Patten  Town 
Penobscot  Indian  Island 
Prentiss  Plantation 
Springfield  Tovtm 
Stetson  Town 
Webster  Plantation 
Winn  Town 


Piscataquis  County 

Abbot  Town  Parkman  Town 

Blanctard  Plantation  Wellington  Town 

Lake  View  Plantai4on  Willmantic  Town 
Medfqrd  Town 

I  Sagadahoc  County 

AiTowslc  Town  Phippsburg  Town 

Bowdain  Town 

\  Somerset  County 

New  Portland  Town 
Ripley  Town 
St  Albans  Town 


Bancroft  To*vn 
Btaine  Town 
Bridgewater  Town 
Caribou 
Cary  Plantation 
Crystal  Town 
Cyr  Plantation 
Easton  Town 
Port  Fairfield  Town 
FrenchvlUe  Town 
Garfield  Plantation 
Haynesvllle  Town 
Hersey  Tonvn 
Linneus  Town 
Ludlow  Town 
Merrill  Town 


Monticello  Town 
Moro  Plantation 
Nashville  Plantalion 
New  Canada  Town 
New  Limerick  Towa 
Oakfield  Town 
Orient  Town 
Reed  Plantation 
St  Agatha  Town 
St  )ohn  Plantation 
Smyrna  Town 
Washburn  Town 
Westfield  Town 
Westmanland  Plantation 
Winterville  Plantation 


Brighton  Plantation 
Cambridge  Town 
Caratwnk.  Plantation 
Embden  Town 
Harmony  Town 
Highland  Plantation 


Starks  Town 

West  Forks  Plantation 


Waldo  County 


Frankfort  Town 
lackscnTown 
Knox  Town 
MoMpe  Town 


Northport  Town 
PalerraoTown 
Prospect  Tot«rn 
Troy  Town 


Cumberland  County 


Bnmswick  Town 
Freeport  Tow«-    ' 
Harrison  Town 


ttahrllli 


Chestarvllle  Town 

Madrid  Town 

Phillipi^own 


Pownal  Town 
Westbrook 


County 

strong  Town 
Temple  Town 


Amherst  Town 
Aurora  Town 
Frenchlwro  Town 
Mariavllte  To«vn 
Osbom  PlantaUoa 


\ 
Hancock  County 

Sedgwick  Town 
Surry  Town 
Tremont  Town 
Walthara  Town 


I  Washington  County 

Alexander  Town 
Beats  Town 
Beddinglon  Town 
Centerville  Town 
Charlotte  Town 
Crawford  Town 
Cutl«r  Town 
Deblois  Town 
Dennysville  Town 
Grand  Lake  Stream 
Planta 


Harrington  Town 
Machiasport  Town 
Marshfield  Town 
Northfield  Town 
Pembroke  Town 
Plantation  No  21 
Wesley  Town 
Whitneyville  Town 


Newfield  Town 


Bart 


Chattel 


Kennebec  County 
''Town  Windsor  Town 


1 


York  County 

Parsonsficld  Town 

State  of  Marytand 

Allegany  County 
Midland 

Calvert  County 


North  Beach 


Knox  County 


Appielon  Town 
Camden  To«M> 
Gushing  Town 
Hope  Town 


Isle  Au  Haut  Town 
Owls  Head  Town 
Rockland 
Vinalhaven  Town 


Denton 
Otiensboro 


Manohester 

i 

Cambridge 
Owroh  Creak 


Caroline  County 

Marydel 
Ridgely 

Carroll  County 

Mount  Airy 

Dorchester  County 

Bast  New  Market 


Deer  Park 

Chestectown 

Laytonsville 


•  GarreU  County 
Kent  County 
Montgomery  Catioty 


Colmar  Manor 
District  Heights 


Prince  Georges  County 

,r  Momingsid 

ghts  Seat  Please 

Queen  Anne's  County 


Queen  Anne 


Somerset  County 


CrisfieM 
St  Michaels 


Talbot  County 
Trappe 

Washington  County 

Hancock         i  SmUhsburg 

Keedysville 

Wicomico  County 
Pniitland 

Independent  City 
Baltimore       | 

dtate  of  MaMadmsetU 

Berkshire  County 

Lanesborough  Town  Savoy  Town 

Lenox  Town  Sheffield  Town 

North  Adams  Washington  Tow* 
SandisGeld  Town 

Bristol  County 


Dighton  Town 
Fall  River 


New  Bedford 
Swansea  Town 


Essex  County 

Essex  Town  West  Newbury  Town 

'     Franklin  County 

Leverett  Town  Sunderland  Town 

Shelbume  Town  Warwick  Town 

Hampden  County 

Russell  Town  Springfield 

Hampshire  County 

Amherst  Toivn  Middlefield  Town 


Hadley  Town 
Hatfield  Town 


Northampton 
Middlesex  County 


Cambridge 

Norfolk  County 

Holbrook  T*wn 

Plymouth  County 

Brockton  Marion  Town 

I        Suffolk  County 

Cbelses 

Worcasler  County 

Hardwick  Town  Paxton  Town 

Mlltbury  Town 

SUto  of  MkUgan 

Alcona  County 

Caledonia  Townehip  Hawee  Township 

Curtto  Towaship  Haynes  Township 

Lincoln 
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Allegan  County 


Ganges  Township 
Heath  Township 
Maniius  Township 


Douglas 

Trowbridge  Township 

Waytand  Township 


Afptma  County 
Long  Rapids  Township 

Antrim  County 

Central  Lake  Bcllaire 

Chestonta  Township 


Echo  Township 


Ionian  Township 
Torch  Lake  Township 


Arenac  County 

Adams  Township  Deep  River  Township 

Arenac  Township  Lincoln  Township 

Au  Gres  Township  Twining 
Sterling 

Baraga  County 
Spitrt  Township 

Barry  County 

Barry  Township  Woodland 

Freeporl 

Bay  County 

Bay  City  Mount  Forest  Township 

Gibson  Township 

Benzie  County 

Blaine  Township  Thompsonville 

(ionor  )oyfield  Township 

Berrien  County 

Bdinbridge  Township  Oronoko  Township 

Galien  Township 

Branch  County 
Gilead  Township  Sherwood 

Calhoun  County 
Springndd 

Cass  County 


I.a  Grange  Township 
Marcellus 


VandaUa 


Charlevoix  County 
Chandler  Township  Norwood  Township 


Hudson  Township 
Marion  Township 


St  lames  Township 
Wilson  Township 


Cheboygan  County 

Portfsl  Township  Hebron  Township 

Grant  Township  Munro  Township 

Chippewa  County 
Urummond  Township 

Clare  County 
Redding  Township 

Clinton  County 

Fowler  Riley  Township 

Eagle  SI  lohna 

Lebanon  Township 

Crawford  County 
Maple  Forest  Township 

Delia  County 

Cornell  Township  Maple  Ridge  Township 

Ensign  Township  Masonville  Township 

Garden  Nahma  Township 
Cardan  Township 

Dickinson  County 
Breen  Township 


EaUin  County 


Benton  Township 
Chester  Township 


Sun  field 

SunHeld  Township 


Genesee  County 


Atlas  Township 


Gladwin  County 


Bourrett  Township 
Gladwin 


Gladwin  Township 
Grim  Township 


Gogebic  County 


Erwin  Township 


Grand  Traverse  County 


Mayfield  Township 
Kingsley 


Paradise  Township 
Whitewater  Township 


Gratiot  County 

Emerson  Township 
Perrlnlon 
New  Haven  Township 


North  Shade  Township 
Pine  River  Township 
St  Loui* 


Hillsdale  County 

Adams  Township  Fayette  Township 

Camden  Litchfield  Township 

Montgomery  Moscow  Township 

Camden  Townshijp  Pittsford  Township 

(onesville  Woodbridge  Township 


Houghton  County 


Duncan  Township 
Houghton 


Laird  Township 
Quincy  Township 


Huron  County 


Ubiy 
Bingham  Township 
Bloomfield  Township 
Owendale 

Brookfield  Township 
Chandler  Township 
Dwight  Township 
Gore  Township 
Kinde 


Meade  Township 
Paris  Township 
Port  Hope 
Rubicon  Township 
Sand  Beach  Township 
Sebewaing 
Sebewaing  Township 
Sheridan  Township 
Verona  Township 


Ingham  County 
Aureliu*  Township  Locke  Township 


Bunker  Hill  Township 
Webberville 
Leslie  Township 


Siockbridge 
Stockbridge  Township 
White  Oak  Townahtp 


lonio  County 
Danby  Township  Lake  Odessa 


Ki  one  Township 
Pewamo 


Odessa  Township 


Iosco  County 
Reno  Township  Whittemore 

Iron  County 
Caaslra  Mansfield  Township 

Isabella  County 

Denver  Township  Wise  Township 

Gilraore  Township 

Jackson  County 


Hanover 
Hanover  Township 


Henrietta  Township 
Leoni  Township 


G&lesburg 
Kalamazoo 


Kalamazoo  County 
Vicksburg 

Kalkaska  County 


Blue  Lake  Township 
Kalkaska 


Orangs  Township 
Springfield  Township 


Kent  County 

Courllsnd  Township 
Gaines  Township 
Lowell  Township 


Nelson  Township 
Sparta 


Keweenaw  County 

Ahmeek  Sherman  Township 

Grant  Township 

Lake  County 
Pinora  Township  Yates  Township 

Lapeer  County 

Clifford  Columbiaville 

Marathon  Township  Rich  Township 

Leelanau  County 
CenlahriUe  Township 

Lenawee  County 

Clayton  Medina  Township 

Raisin  Township 
Brit  ton 


Madison  Township 
Cement  City 


Livingston  County 
Handy  Township 

Luce  County 
Columbus  Township  Peotland  Township 

Mackinac  County 


Bois  Blanc  Township 
Hendricks  Township 


Hudson  Township 
Marquette  Township 


Carney 
Powers 

Stephenson  Township 


Macomb  County 
Ray  Township 

Manistee  County 
Copemieh  Sironacfa  Township 

Marquette  (bounty 

Ewing  Township  Wells  To%vnsfaip 

Turin  Township 

Mason  County 
Eden  Township  Sherman  Township 

Mecosta  County 

Big  Rapids  Millbrook  Township 

Fork  Township 

Menominee  County 

Faithom  Township 
Gouriey  Township 
Meyer  Township 

Midland  County 
Geneva  Township  Porter  Township 

Missaukee  County 

Aetna  Township  Lake  Township 

Butterfield  Township         Norwich  Tovimship 
Clam  Union  Township        Riverside  Township 

Monroe  County 

Carieloo 
Dumiae 
Dundee  Township 

Montcalm  County 

Bloomer  Township  Edmore 

Bushnell  Township  Pierson 

McBhde  Richland  Township 

Day  Township 
Evergreen  Township 

Montmorency  County 
Rust  Town^ip 


Maybee 

La  Salic  Township 


Winfield  Township 


in4~P 
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Muskegon  County 


Blue  Lake  Township 
Dalton  Township 
Mooriand  Township 
Casnovia 


Muskegon  Heights 
Ravenna 
Ravenna  Township 


Beaver  Township 
Ensley  Township 


Leonard 


Newaygo  County 

Goodwell  Township 
Troy  Township 

Oakland  County 

Ottonville 


Oceana  County 

Colfax  Township  Leavit*  Township 

Crystal  Township  Otto  Township 

Rothbury  Shelby 

New  Era  Shelby  Township 
Walkerville 

Ogemaw  County 


Goodar  Township 
Klacking  Township 
Logan  Township 
Prescott 


Rose  Township 
Rose  City 
West  Branch 


Ontonagon  County 
Matchwood  Township 

Osceola  County 


Burdell  Township 
Marion 


Marion  Township 


Otsego  County 
Chester  Township 

Ottawa  County 

Allendale  Township  Zeeland 

Holland  Township  Zeeland  Township 

Wright  Township 

Presque  Isle  County 


Millersburg 
Krakow  Township 
Metz  Township 


Moltke  Township 
Ocqueoc  Township 
Pulawski  Township 


Roscommon  County 

Gerrish  Township  Richfield  Township 

Nester  Township 

Saginaw  County 


Chapin  Township 
Fremont  Township 
Lakefield  Township 


Marion  Township 
St  Charles  Township 
Swan  Creek  Township 


St  Clair  County 


Beriin  Township 
Capac 
Mussey  Township 


Port  Huron 

Port  Huron  Township 

Wales  Township 


St  Joseph  County 
Burr  Oak  To%wn8hlp  Cenfreville 


Colon 

Florence  Township 


Nottawa  Township 
White  Pigeon 


Sanilac  County 


Austin  Township 
Flynn  Township 
Fremont  Township 
Creenleaf  Township 
Lamotte  Township 
Maple  Valley  Township 


Deckerville 

Minden  City 

Minden  Township 

Melvin 

Speaker  Township 

Applegate 


Schoolcraft  County 
Doyle  Township  Thompson  Township 

Shiawassee  County 

Fairfield  Township  Bancroft 

New  Haven  Township        Vernon 
Rush  Township 


I  Tuscola  County 

Arbela  Township 
Unionville 
Akron 

Elkland  Township 
Ellington  Township 


Cagetown 
Kingston  Township 
Kingston 
Millington  Township 


Van  Buren  County 

Almena  Township  Gobies 

Breedsville  Hamilton  Township 

Decatur  Hartford  Township 

Decatur  Township  Porter  Township 

Washtenaw  County 
Bridgewfter  Township  Ypsilanti 

I  Wayne  County 

Grosse  Qe  Township 


Hanovei'  Township 
Slagle  Township 


Wexford  County 

Wexford  Township 


State  of  Minnesota 

Aitkin  County 


Balsam  Township 
Glen  Township 
Haugea  Township 
Hill 

Kimberly  Township 
Lee  Township 
Libby  Township 
McGregor 
Malma  Township 
Palisade 


Rice  River  Township 
Salo  Township 
Spalding  Township 
Tamarack 
Turner  Township 
Verdon  Township 
White  Pine  Township 
Williams  Township 
Workman  Township 


Anoka  County 
Bethel    .  Bums  Township 

I  Becker  County 


Atlanta  Township 
Callaway 

Callawlay  Toivnship 
Carsonville  Township 
Evergreen  Township 
Green  Valley  Township 
Ogema 

Pine  Point  Township 
RiceviOe  Township 
Richwood  Township 


Runeberg  Township 
Savannah  Township 
Shell  L^e  Township 
Spring  Creek  Township 
Spruce  Grove  Township 
Walworth  Township 
White  Earth  Township 
Wolf  Uke 
Wolf  Lake  Township 


Beltrami  County 


Battle  Tewnship 
Bemidfi 

Bemidji  Township 
Benville  Township 
Black(|uck 
Buzzle  Township 
Cormail  Township 
Ecklea  Township 
Hornet  Township 
{ones  Township 
Kellihtr 
Kellihar  Township 


Lee  Township 
Maple  Ridge  Township 
Moose  Lake  Township 
Northern  Township 
O'Brien  Township 
Roosevelt  Township 
Spruce  Grove  Towmship 
Steenerson  Township 
Tenstrike 
Turtle  River 
Turtle  River  Township 
Woodrow  Township 


a  To 


Benton  County 
Alberta  "Township  Granite  Ledge  Township 


Gilman 

Cilmanton  Township 

Graham  Township 


Mayhew  Lake  Township 
Maywood  Township 
St  George  Township 


Big  Stone  County 


Akron  Township 
Artichoke  Township 
Beardtley 
Correl 

Foster  Township 
Johnson 


Moonshine  Township 

Odessa 

Odessa  Township 

Otrey  Township 

Prior  Township 


Blue  Earth  County 


Cambria  Township 
Ceresco  Township 
Danville  Towiuhip 
Decoria  Township 
Judson  Township 
Le  Ray  Towaship 


McPherson  Township 
Mapleton  Township 
Pleasant  Mound 

Township 
Shelby  Township 
Vernon  Center 


Brown  County 


Bashaw  Township 
Bumslown  Township 
Cobden 
Evan 
Home  Townlhip 


Leavenworth  Township 
Mulligan  Township 
Prairieville  Township 
Sigel  Township 
Stately  Township 


Atkinson  Township 
Automba  Township 
Beseman  Township 
Blackhoof  Township 
Carlton 


Carlton  County 

Holyoke  Township 
Silver  Township 
Split  Rock  Township 
Wright 


Cologne 


Carver  County 

Hancock  Township 

Cass  County 


Ansel  TowMhip  , 
Becker  Towaship 
Bena 

Blind  Lake  Township 
Boy  Riv^r 

Boy  River  Township 
Bull  Moose  Township 
Bungo  Township 
Byron  Township 
C&ss  Lake 
Fairview  Township 
Federal  Dam 
Gould  Towmhip 
Hiram  Township 
Home  Brook  Township 
Inguadona  Township 
Loon  Lake  Township 
McKinley  Township 


Maple  Township 
May  Township 
Meadow  Brook 

Township 
Pine  River 

Pine  River  Township 
Ponto  Lake  Township 
Poplar  Township 
Remer 

Rogers  Township 
Salem  Township 
Slater  Township 
Torrey  Township 
Trelipe  Township 
Turtle  Lake  Township 
Wahnena  Township 
Wilkinson  Township 


Chippewa  County 


Big  Bend  Township 
Havelock  Tovtmship 
Kragero  Township 
Lone  Tree  Township 
Louriston  Township 
Mandt  Towaship 


Maynard 

Rosewood  Township 
Stoneham  Township 
Tunsberg  Township 
Woods  Township 


Chisago  County 


Amador  Township 
Fish  Lake  Township 


Shafer  Township 
Sunrise  Township 


C/ay  County 


Elmwood  Township 
Georgetown  Township 
Goose  Prairie  Township 
Hagen  Towaship 
Humboldt  Township 
Keene  Township 


Kragnes  Township 
Parke  Township 
Tansem  Township 
Ulen  Township 
Viding  Township 


Clearwater  County 


Bear  Creek  Township 
Clearbrook 
Clover  Township 
Dudley  Township 
Eddy  Townlhip 
Hoist  Townthip 
Itasca  Township 


La  Prairie  Township 
Leon  Township 
Moose  Creek  Townlhip 
Popple  Township 
Rice  Township 
Shevlin  Township 


Cottonwood  County 


Ann  Township 
Carson  Township 
Dale  Township 
Germantown  Township 
Jeffers 
Midway  Township 


Mountain  Lake 

Township 
Springfield  Township 
Storden 
Slorden  Township 
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Croif  W'V/?g  County 


Dean  Lake  Township 
Gall  Lake  Township 
Ca  niton 

Irondale  Township 
Long  Lake  Township 
Manhattan  Beach 
Nokay  Lake  Township 


Perry  Lake  Township 
Platte  Lake  Township 
Ross  Lake  Township 
St  Mathias  Township 
Timothy  Township 
Trommaid 


Castle  Rock  Township 
Douglas  Township 
Hampton 


Dakota  County 

Marshan  Township 
New  Trier 
Randolph  Township 


Dodge  County 

Canisteo  Township 
Elliiigton  Township 
Mantorville  Township 


Milton  TownsUp 
Vernon  Township 


Brandon  Township 
Evsnsvtile  Township 
Hudson  Township 
l^af  VaHejr  Township 
Lund  Township 


Douglas  County 

Millerville 

Mittona 

Moe  Township 

Osakis 

Solem  Township 


Faribault  County 

Barber  Township 
Clark  Township 
Delavan 
Dunbar  Township 


Rome  TownsMp 
Seely  Township 
Verona  Township 


Fillmore  County 


Arendahl  Township 
BloomfMd  Township 
Carimona  Township 
Carrolton  Township 
Forestvitle  Township 
Fountain  Township 


Jordan  Township 

Mabel 

Norway  Township 

Preston  Township 

Rushford  (Village| 

Wykoff 


Conger 
Freeborn  TownsWp 
Hartland  Township 
Manchester  Township 
Mansfield  Township 


Freeborn  County 

Moscow  Township 
Newry  Township 
Riceland  Township 
Shell  Rock  Township 


Goodhue  County 


BeUchester 
Bctle  Creek  Township 
Belvidere  Township 
Dennlson 
Goodhue 


Hay  Creek  Township 
Holden  Township 
Roscoe  Township 
Wanamingo  Township 


Grant  County 

Elbow  Lake  Township  Norcross 

Qk  Lake  Township  Pelican  Lake  Township 


Erdahl  Township 
Land  Township 


WendeH 


Cor(»ran 
Dayton 


Hennepin  County 

Minnetrista 

Houston  County 


Brownsville 
Brownsville  Township 
Caledonia  Township 
lefferson  Township 
Mayville  Township 
Mound  Prairie  Township 


Sheldon  Township 
Spring  Grove 
Spring  Grove  Township 
Wilmington  Township 
Yucatan  Township 


Hubbard  County 


Akeley 
Badoura  Township 
Clover  Township 
Fern  Township 
Guthrie  Township 
Hart  Lake  Toivnship 


Hubbard  Township 
Lake  George  Township 
Lake  Hattie  Township 
La  Porte 
White  Oak  Township 


Isanti  County 
MnpW  Kdgt  Towoship         Oxfoni  To«q>«h«p 
Itaaca  County 


Alvwood  Township 
BearvHIe  To«m«hip 
Bovey 

Carpenter  Township 
Deer  River 
Feeley  Township 
Good  Hope  Township 
Grattan  Townslup 


iron  Range  Towoshtp 
Lawrence  TownsMp 
Moose  Perk  Township 
Nore  Township 
Otcne&gen  Township 
Stokes  Township 
Third  River  Township 
Wabana  Township 


Jackson  County 


La  Crosse  Township 
Round  Lake  Town^np 
Sioux  Valley  Township 
Weimer  Township 
Wisconsin  Township 


Alba  Township 
Alpha 

Belmont  Township 
Delafield  Township 
Des  Moines  Township 
Ewington  Township 

Kanabec  County 

Ann  Lake  Township  Kroschel  Township 

Grass  Lake  Township  (^amba 

Hay  Brook  TownsWp  South  Fork  Township 

Kanabec  Township  Whited  Township 

Kandiyohi  County 

Arctander  Township  Regal 

Colfax  Township  Roseland  Towr»hip 

East  Lake  Lillian  Twp  Roseviile  Township 

Fahiun  Township  Si  fohns  Township 

Lake  Elizabeth  Township  Sunburg 

Lake  Lillian  Township  WhileHeld  Township 


Arveson  Township 
Caribou  Township 
Donaldson 
Granville  Township 
Hazelton  Township 
Hill  Township 
McKinley  Township 
Norway  Township 


Kittson  County 

Pelan  Township 
Percy  Township 
Poppleton  Township 
RIchardville  Township 
St  loseph  Township 
Spring  Brook  Township 
Tegner  Township 


Mizpah 


Koochiching  Township 


Lac  Qui  Parle  County 


Arena  Township 
Augusta  Township 
Cerro  Gordo  Township 
Garfield  Township 
Hantho  Township 
l^uisburg 


Manfred  Township 

Marietta 

Maxwell  Township 

Nassau 

Providence  Township 

Walter  Township 


Lake  of  the  Woods  County 


Williams 


Le  Sueur  County 


Ottawa  Township 
Sharon  Township 
Waterville  Township 


Cleveland  Township 
Kasota 

Kilkenny 
Kilkenny  Township 

Lincoln  County 

Diamond  Lake  Township  Marble  Township 

Drammen  Township  Marshfield  Township 

Hendricks  Township  Verdi  Township 
Limestone  Township 

Lyon  County 


Coon  Creek  Township 
Custer  Township 
Eidsvold  Township 
Florence 

Grandview  Township 
Lucas  Township 


Monroe  Township 
Rock  Lake  Township 
Sodus  Township 
Stanley  Township 
Weslerhelm  Township 


McLeod  County 


Bergen  Township 

Collins  Township 
Glcncoe  Township 


Hutchinson  Township 
Rich  Valley  Township 
Round  Grove  Township 


Mahnomen  County 


Besaiieu  Township 
Chief  Township 
Clover  Township 
Heier  Township 
Lake  Grove  Township 

Marshall 

Bloomer  Township 
Cedar  Township 
Como  Township 
Comslock  Township 
East  Valley  Toumhip 
Eckvoll  Township 
Espelie  Township 
Excel  Township 
Fork  Township 
Holt  Township 
Huntly  Township 


Mahnomen 

Marsh  Creek  Township 

Rosedale  Township 

Twin  Lakes  Township 

Waubun 

County 

Linsell  Township 
Moylan  Township 
Nelson  Park  Township 
New  Maine  Township 
Parker  Township 
Spruce  Valley  Township 
VeWt  Township 
Wanger  Township 
Whiteford  Township 
Wright  Township 


Martin  County 


Center  Creek  Township 
East  Chain  Township 
Elm  Creek  Township 
Fairmont  Township 
Eraser  Township 
Galena  Township 
Lake  Fremont  Township 


Nashville  Totvnship 
Pleasant  Prairie 

Township 
Rolling  Green  Township 
Silver  Lake  Township 
Waverly  Township 
Westford  Township 


Meeker  County 


Acton  Township 
Cedar  Mills 
Cedar  Mills  Township 
Danielson  Township 

Mille  Lacs  County 

Bock 
Dalley  Township 
Hayland  Township 


Forest  Prairie  Township 
Kingston  Township 
Msnannab  Township 


Lewis  Township 

Pease 

Wahkon 


Morrison  County 


Agram  Township 
Bellevue  Township 
Bowlus 
Buh  Township 
Culdrum  Townslup 
Darling  Township 
Elmdale 

Elmdate  Township 
Flensburg 
Genola 
Harding 
Hillman 
Hillman  Township 


Lastrup 
Little  Falls 
Morrill  Township 
Mount  Morris  Township 
Pierz  Township 
Pike  Creek  Township 
Platte  Township 
Pulaski  Township 

Richardson  Township 
Sobieski 

Swan  River  Township 
Swanville  Township 
Two  Rivers  Township 


Mower  County 


Austin  To«vnship 
Brownsdale 
Le  Roy  Township 
Mapleview 
Marshall  Township 


Nevada  Township 
Pleasant  Valley 

Township 
Taopi 


Murray  County 


Belfast  Township 
Bondin  Township 
Des  Moines  River  Twp 
Ellsborough  Township 
Fenton  Township 
Holly  Township 
Lake  Sarah  Township 


Leeds  Township 
Lowvllle  Township 
Mason  Township 
Murray  Township 
Skandia  Township 
Slaylon  To*vnship 


Nicollet  County 


Brighton  Township 
Courtland  Township 
Granby  Township 
Nicollet  Township 


Ridgely  Township 
Traverse  Township 
West  Newton  Township 


Nobles  County 

Adrian  Grand  Prairie  Township 

Bloom  Township  Hersey  To%vnship 

Dundee  Kinbrae 

Elk  Township  Larkln  Township 
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Lismore 

Lismore  Township 
Little  Rock  Township 
Lorain  Township 
Ransom  Township 


Seward  Township 
Summit  Lake  Township 
Westside  Township 
Worthinglon  Township 


Norman  County 


Anthony  Township 
Bear  Park  Township 
Flom  Township 
Possum  Township 
Green  Meadow 

Township 
Hegne  Township 
Home  Lake  Township 
Lake  Ida  Township 
McOonaldsville 

Township 


Mary  Township 

Perley 

Pleasant  View  Township 

Rockwell  Township 

Shelly 

Shelly  Township 

Strand  Township 

Sundal  Township 

Waukon  Township 


Olmsted  County 


Eyola  Township 
Pleasant  Grove 
Township 


Otter  Tail  County 


Aastad  Township 
Bluffton 

Bluffton  Township 
Candor  Township 
Carlisle  Township 
Clitherall 
Corliss  Township 
Deer  Creek  Township 
Dent 

Dora  Township 
Eagle  Lake  Township 
Eastern  Township 
Effmgton  Township 
Elizabeth 
.  Elmo  Township 
Erhard 

Folden  Township 
Henning 
Henning  Township 

Pennington  County 

Clover  Leaf  Township  Mayfleld  Township 

Goodridge  Numedal  Township 

Goodridge  Township  Polk  Centre  Township 

Pine  County 


Inman  Township 
Leaf  Lake  Township 
Lida  Township 
Maplewood  Township 
Nidaros  Township 
Norwegian  Grove 

Township 
Parkers  Prairie  Township 
Richville 

Rush  Lake  Township 
St  Olaf  Township 
Star  Lake  Township 
Tordenskjold  Township 
Tumuli  Township 
Vergas 
Vining 

Western  Township 
Woodside  Township 


Arlone  Township 
Birch  Creek  Township 
Bremen  Township 
Brook  Park  Township 
Bruno  Township 
Chengwalana  Township 
Clover  Township 
Dell  Grove  Township 
Denham 
Fleming  Township 


Henriette 

Nickerson  Township 
Norman  Township 
Park  Township 
Pine  City  Township 
Pine  Lake  Township 
Rock  Creek 
Royalton  Township 
Sturgeon  Lake  Township 
Willow  River 


Pipestone  County 


Aetna  Township 
Altona  Township 
Burke  Township 
Eden  Township 
Edgerton 
Elmer  Township 
Grange  Township 


Gray  Township 

Hatneld 

lasper 

Holland 

Ihlen 

Ruthton 


Polk  County 


Belgium  Township 
Beltrami 

Brandsvold  Township 
Brandt  Township 
Brislel  Township 
Bygland  Township 
Columbia  Township 
Fanny  Township 
Fisher  Township 
Garfield  Township 
Godfrey  Township 


Grand  Forks  Township 

Grove  Park  Township 

Gully 

Hill  River  Township 

Hubbard  Township 

lohnson  Township 

King  Township 

Lengby 

Lessor  Township 

Mcintosh 

Mentor 


Pamell  Township 
Queen  IViwnship 
Reis  Township 
Rhinehart  Township 
Rosebud  Township 
Russia  Township 
Sandsvilie  Township 


Sletten  Township 
Sullivan  Township 
Tilden  Township 
Tynsid  Township 
Winger 
Winger  Township 


Pope  County 


Barsness  Township 
Blue  Mounds  Township 
Cyrus 
Farwell 

Gilchrist  Township 
Grove  L«ke  Township 
New  Prairie  Township 


Nora  Township 

Reno  Township 

Rolling  Forks  Township 

Sedan 

Walden  Township 

Westport 

Westport  Township 


Ramsey  County 


Falcon  Heights 


Red  Lake  County 


Browns  Cjeek  Township 
Equality  Township 
Games  Township 
Gervais  Township 


Lambert  Township 
River  Township 
Terrebonne  Township 
Wylie  Township 


Redwood  County 


Brookvill^Township 
Delhi 

Gales  Tswnship 
Johnsonville  Township 
Kintire  Township 
Lamberton  Township 
North  Hero  Township 
Paxton  Township 


Redwood  Falls 

Township 
Sheridan  Township 
Springdale  Township 
Sundown  Township 
Swedes  Forest  Township 
Vesta  Township 


Renville  County 


Boon  Lake  Township 
Cairo  Township 
Camp  Township 
Hector  Township 
Henryville  Township 
Kingmaa  Township 


Martinsburg  Township 
Melville  Township 
Norfolk  Township 
Palmyra  Township 
Waiig  Township 
Wellington  Township 


Rice  County 


Dundas 
Morristown  Township 
Warsavn  Township 


Wells  Township 
Wheatland  Township 
Wheeling  Township 


Sherburne  County 


Rock  County 

Battle  Plain  Township  Luveme  Township 

Kanaranzi  Township  Magnolia  Township 

Kenneth  Martin  Township 

Roseau  County 


Bamett  Township 
Cedarb«nd  Township 
Dewey  Township 
Falun  Township 
Hereim  Township 
Huss  Township 
ladis  Township 
Laona  Township 
Lind  Tofwnship 


rotvns 


St  Louis 


Albom  Township 
Angora  Township 
Arrowhead  Township 
Bassett  Township 
Beatty  Township 
Cook 

Culver  Township 
Ellsburj  Township 
Field  Township 
Gnesen  Township 


Mickinock  Township 
Nereson  Township 
Pohlitz  Township 
Polonia  Township 
Poplar  Grove  Township 
Reine  Township 
Soler  Township 
Strathcona 


County 

Halden  Township 
Mckinley 

Meadowlands  Township 
Morcom  Township 
Northland  Township 
Payne  Township 
Prairie  Lake  Township 
Stoney  Brook  Township 
Van  Buren  Township 


Belle  Pla  le 


Scott  County 

New  Market  Township 


Becker 
Clear  Lake 


Santiago  Township 
Zimmerman 


Sibley  County 


Alfsborg  Township 
Bismarck  Township 
Cornish  Township 
Green  Isle 

Green  Isle  Township 
Henderson  Township 


lessenland  Township 
Kelso  Township 
Severance  Township 
Sibley  Township 
Washington  Lake 
Township 


Steams  County 


Ashley  Township 
Cold  Spring 
Crow  River  Township 
Farming  Township 
Getty  Township 
Grove  TownsHip 
Krain  Township 
Lake  George  Township 
Lake  Henry  Township 
Luxemburg  Township 
Maine  Prairie  Township 
Meire  Grove 


New  Munich 

North  Fork  Township 

Oak  Township 

Rockville  Township 

Roscoe 

St  Anthony 

St  Martin 

St  Rosa 

Sauk  Centre 

Spring  Hill 

Zion  Township 


Berlin  Townshii 
Blooming  Prairie 
Township 


Steele  County 

Lemond  Township 


Stevens  County 


Donnelly  Township 
Eldorado  Township 
Everglade  Township 
Pepperton  Township 


Rendsvllle  Township 
Scott  Township 
Synnes  Township 


Swift  County 


Appleton  Township 
Benson  Township 
Camp  Lake  Township 
Qontarf  Township 
Danvers 
De  Graff 
Edison  Township 
Fairfield  Township 


Hayes  Township 
Hoiloway 
Kerkhoven 
Marysland  Township 
Muidock 

Pillsbury  Township 
Swenoda  Township 
West  Bank  Township 


Todd  County 


Staples 

Reynolds  Township 
Stowe  Prairie  Township 
Villard  Township 
Ward  Totvnship 
West  Union 


Bartlett  Township 
Bruce  Township 
Bumhamville  Township 
Fawn  Lake  Township 
Germania  Township 
Hartford  Towmship 
lona  Township 


Traverse  County 

Arthur  Township  Tara  Township 

Browns  Valley  Walls  Township 

Leonardsville  Township  Windsor  Township 
Monson  Township 


Wabash  County 


Chester  Township 
Elgin  Townshdp 
Glasgow  To%vnship 
Millville 


Pepin  Township 
Plalnville  Township 
West  Albany  Township 
Zumbro  Palls 


Wadena  County 

Aldrich 
Leaf  River  Tdwnship 
Lyons  Township 


Meadow  Township 

Nimrod 

Red  eye  Township 


Waseca  County 

Alton  Township)  Vivian  Township 

Byron  Town^ip  Waldorf 

Freedom  Township  Woodville  Township 
St  Mary  Township 


Bayport 


Washington  County 
Lake  Elmo 


/  Vol.  52.  No.  62  /  Wednesday,  April  1,  1987  /  Notices 


Watonwan  County 

Covington  County 

Prentiss  County 

Antrim  Township                  Long  Lake  Township        | 

Seminary 

Baldwyn 

Butterfield 

Riverdale  Townshio 

Butlerfield  Township          Rosendale  Township        | 

De  Solo  County 

Quitman  County 

U  Salle 

South  Branch  Township 

Horn  Lake 

Olive  Branch 

Falcon 

Sledge 

Lewisville 

Wilkin  County 

Newport 

Greene  County 

Florence 

Rankin  County 
Puckett 

Akron  Townsh 

ip                   Meadows  Township 

State  Line 

Flowood 

Atherton  Township            Mitchell  Township 

^«r««ak«.r     ■  #i4*^i» 

Bradford  Township            Nashua 

Hinds  County 

Simpson  County 

Connelly  Township            Nordick  Towmship 

Deerhom  Township           Sunnyside  Township 

Terry 

Braxton 

Foxhome                            Tanberg  Township 
Foxhome  Township 

Holmes  County 

Smith  County 

Cruger 

West 

Mize 

Sylarena 

Winona  County 

Goodman 

Altura                                      Saratoga  Township 
Norton  Township                Whitewater  Township 

Humphreys  County 

Doddsville 

Sunflower  County 
Moorhead 

Pleasant  Hill  Township      Wiscoy  To%%rnship 

Isola 

Silver  City 

Drew 

Sunflower 

St  Charles  Township 

Indianola 

Jasper  County 

Wright  County 

Louin 

Montrose 

Tallahatchie  County 

Middleville  Township                                                       | 

Charleston 

Sumner 

Jefferson  County 

Glendora 

Webb 

Yellow  Medicine  County 

Burton  Township                    Omro  Township 

Fayette 

Tate  County 

Echo 

Oshkosh  Township 

Jefferson  Davis  County                     \ 

Senatobia 

Fortier  Township                Posen  Township 
Hammer  Township             St  Leo 

Bassfield 

Tippah  County 

Lisbon  Township                Stony  Run  Township 

Kemper  County 

Dumas 

Minnesota  Falls                 Sw^de  Prairie  Township 

Township 

Weneland  Township 

De  Kalb 

Tishomingo  County 

State  of  Mississlroi 

Lamar  County 

Tishomingo 

Adams  County 

Sumrall 

Tunica  County 

Natchez 

Lauderdale  County 

Tunica 

Alcorn  County 

Marion 

Meridian 

Union  County 

Rienzi 

Lawrence  County 

Blue  Springs 

New  Albany 

Amite  County 

Silver  Creek 

Washington  County 

Gloster 

Leake  County 

Greenville 

Attala  County 

Lena 

Webster  County 

Ethel 

Sallis 

Leflore  County 

Eupora 

Manlee 

McCool 

Greenwood 

Morgan  City 

Wilkinson  County 

Benton  County 

Itta  Bena 

Schlater 

Crosby 

~ 

Ashland 

Lincoln  County 

Yazoo  County 

Bolivar  County 

Brookhaven 

Eden 

Yazoo  City 

Alligator 
Beulah 

Rosedale 
Shaw 

Columbtis 

Lowndes  County 
Crawford 

State  of  Missouri 

Duncan 
Merigold 

Shelby 

Monroe  County 

Millard 

Adair  County 

Calhoun  County 

Gattman 

Hatley 

Big  Creek 

Derma 

Noxubee  County 

Andrew  County 

Bruce 

Pittsboro 

Cosby 

Rea 

Calhoun  City                      Vardaman 

Macon 

Chickasaw  County 

Oktibbeha  County 

Rush  Hill 

Audrain  County 

Woodland 

Sturgis 

•  VlA^VB     ■  >*■• 

Barton  County 

Choctaw  County 

Panola  County 

Barton  City  Township           Milford  Township 

Ackerman 

French  Camp 

Batesville 

Pope 

Doylesport  Township         Burgess 

Como 

Sardis 

Golden  City                        Mindenmines 

Clarke  County 

Courtland 

Leroy  Township                  Union  Township 

Enterprise 

Quitman 

Peny  County 

Milford 

Pachuta 

Richton 

Bates  County 

Coahoma  County 

East  Boone  Township           Lone  Oak  Township 

Clarksdale 

Lyon 

Pike  County 

Elkhart  Township               West  Boone  Township 

Coahoma 

McComb 

Summit 

Hume 

Copiah  County 

Pontotoc  County 

Benton  County 

Beauregard 

Thaxton 

Ionia 
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Bollinger  County 


Zaima 


Boone  County 
Hartsburg 

Buchanan  County 
Agency 

Caldwell  County 
Comer  Township  Mirabile  Township 

Callaway  County 
Auxvasse 


Macks  Creek 
Stoutland 


Camden  County 

Sunrise  Beach 


Cape  Girardeau  County 

Delta  Whitewater 

Pocahontas 

Carroll  County 

Cherry  Valley  Township  Ridge  Township 

Hill  Township  Rockford  Township 

Hale  Stokes  Mound  Township 

Leslie  Township  Trotter  Township 

Prairie  Township  Wakenda  Township 
Bosworth 


Crandin 


Carter  County 
Cass  County 


Lake  Annette  Strasburg 

Chariton  County 
Bee  Branch  Township  Cockrell  Township 


Dalton 

Chariton  Township 

Clark  Township 


Triplet! 

Triplett  Township 

Wayland  Township 


Alexandria 
Kahoka 


Birmingham 
Glenaire 


Tumey 


Centertown 


Prairie  Home 


Clark  County 
Luray 

CJay  County 

Holt 
Mosby 

Clinton  County 

Cole  County 
Cooper  County 


Dade  County 


Grant  Township 
Pilgrim  Township 


Smith  Township 
South  Greenfleld 


Daviess  County 


Colfax  Township 
Altamont 
Liberty  Township 


Coffey 

Salem  Township 


Osbom 


Homers  vill* 
Arbyrd 
Holcomb 


Berger 


De  Kalb  County 

Colfax  Township 
Dunklin  County 

Keiuielt 

Independence  Township 

Franklin  County 


Gentry  County 

Darlington  Wilson  Township 

Howard  Township 


Greene  County 


Brooklitie 


Grundy  County 

Harrisot  Township 
(ackson  Totvnship 
Jefferson  Township 
Liberty  Township 


Lincoln  Township 

Brimson 

Laredo 


Harrison  County 


Butler  Township 
Clay  Township 
Blythedale 
Colfax  Township 
Jefferson  Township 


Henry  County 

Bethleham  Township 
La  Due 

Deer  Creek  Township 
Urich 
Honeji  Creek  Township 

I  Hickory  County 

Cross  Timbers  Hermitage 


Sherman  Township 
Washington  Township 
New  Hampton 
While  Oak  Township 


Brownington 
Springfield  Township 
Tebo  Township 
Walker  Township 


Coming 


Franklin 


Lone  Ja^k 


Aville 
Carytown 
La  Russell 
Neck  pity 


Kimmswick 


Baring 
Hurdltnd 


orqii 


Concorqia 
Corder 


Freistati 
Halltoiwn 


Lewistotvn 


Hawk  noint 


Holt  County 

Howard  County 

Jackson  County 

Sibley 

Jasper  County 

Oakland  Park 

Oronogo 

Reeds 

Jefferson  County 

Knox  County 

Novelty 

Lafayette  County 
Waverly 

Lawrence  County 

Hoberg 
Marionville 

Lewis  County 
Lincoln  County 


Linn  County 

Grantsyille  Township  Locust  Creek  Township 

Jacks«n  Township  North  Salem  Township 

Linness 

Livingston  County 


Fairview  Township 
Jacks«n  Township 
Medicine  Township 
LudloM 


Monroe  Township 
Mooresville  Township 
Sampsel  Township 


Lanaga 


McDonald  County 


I     Macon  County 
Elmer  '  Ethel 

Madison  County 


Cobalt  City 
Fredericktotirn 


Lindley  Townfhtp 
Madison  Township 
Mercer 


Marquand 

Mercer  County 

South  Lineville 
Marion  Township 
Medicine  Township 


Bagnell 
Lakeside 


Charleston 

Clarksbuis 

Holliday 

Stover 

Catron 


Diamond 
Newtonia 


Miller  County  | 

St  Elizabeth 

Mississippi  County 

Moniteau  County 
Lupus 

Monroe  County 

Stoulsville 

Morgan  County 

SyracoM 

New  Madrid  County 

Newton  County 

Ritchey 

Shoal  Creek  Drive 


Nodaway  County 


Green  Township 
Clyde 
I 


Lincoln  Township 
White  Cloud  Township 


Westphalia 

Hayward 

Lithium 

Houstonia 

Northmoor 

Aldrich 

Dixon 


Osage  County 


Permiscot  County 
Pascola 
Perry  County 

Pettis  County 

Platte  County 

Weatherby  Lake 

Polk  County 

Halfway 

Pulaski  County 


Putnam  County 


Grant  Township 
Livonia 
Lincoln  Toifnship 


Sherman  Township 
Powersville 
York  Township 


Center 
Clark 
Lawspn 
Ellington 


Ralls  County 

Randolph  County 
Higbee 

Ray  County 
Reynolds  County 
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Doniphan 


Augusta 


Applelon  City 
Roscoe 


Ripley  County 

SL  Charles  County 
New  Melle 
SL  Clair  County 
Vt»ta 


Ste.  Genevieve  County 
Bloomsdale  St.  Mary's 

St.  Francois  County 


Elvins                                      Flat  River 
Esther                                 Laadwood 
Fairview  Acres 

St  Louis  County 

Kinloch 
Pagedale 

Sycamore  Hills 
Valley  Park 

Saline  County 

Blackburn 
Emma 
Grand  Pas* 

Miami 

Mount  Leonard 

Schuyler  County 

Lancaster 

Scotland  County 

RuHedge 

South  Goiin 

Scott  County 

Diehlsladt 
Kelso 

Vandusef 

Shelby  County 

Leonard 

Stoddard  County 

Dudley 
Bell  City 

Penermon 

Stone  County 

Sullivan  County 

Duncan  Township                 Milan 
Morris  Township                Polk  Township 
Green  Qty                         Taylor  Township 

Texas  County 

Boone  Township                    Ourk  Township 
Summersville                       Sherrill  Township 
lackson  Township 

Vernon  County 

Harwood                               Metz  Township 
Schell  City                          Montevallo  Township 
Bacon  Totvnship                 Osage  Township 
Blue  Mound  Township       Richards 
Dover  Township                 Richland  Township 
Milo                                      Virgil  Township 
Stotesbury                          Walker 
Lake  Township                  Washington  Township 
Metz 

Washington  County 

Irondale 

Poloai 

Wayne  County 

Mill  Spring 


AHendale 


Worth  County 


Wright  County 
KIk  Creek  Township  Van  Buren  Township 


Hardin 


Ismay 


Richey 


Plevna 


Winifred 


Browning 


Ryegate 


Hingham 


St  Ignatius 


Rexford 


Melstone 


Poplar 


Outlook 


State  of  Montana 
Big  Horn  County 

Custer  County 

Dawson  County 

Fallon  County 

Fergus  County 

Glacier  County 

Golden  Valley  County 

Hill  County 

Lake  County 

Lincoln  County 
Troy 
Musselshell  County 

Roosevelt  County 

Sheridan  County 


Butte-Silver  Bow  County 

Walkervitle 

Yellowstone  County 

Broadview 

SUta  of  Nebraska 

Adams  County 

Hobtein  Uttie  Blue  Township 

Hanover  Township  Logan  Township 

Ayr  Silver  Lake  Township 
Kenesaw 

Antelope  County 
Cedar  Township  Neligh  Township 


Eden  Township 
Elgin  Township 
Brunswick 
Ellsworth  Township 
Elm  Township 
Prenchtown  Township 


Oakdale 

Royal 

Royal  Township 

Sherman  Township 

Verdigris  Township 

Willow  Township 


Arthur 


Primrose 


Arthur  County 


Boone  County 


Gasconade  Township 
Union  Township 


Wood  Township 


Boyd  County 

Lynch  Morton  Township 

Lynch  Township 

Buffalo  County 

Miller  Grant  Township 

Armanda  Township  Harrison  Township 

Beaver  Township  Platte  Township 
Cherry  Creek  Township     Schneider  Township 

Gardner  Township  Scott  Township 

Garfield  Township  Sharon  Township 

Amherst  Thornton  Township 


Burt  County 

Arizona  Township  Summit  Township 

Logan  Township  Tekamah 

Riverside  Township 

Butler  County 


Octavia 
Bone  Creek  Township 
Center  Township 
Franklin  Township 
Olive  Township 
Surprise 


Dwight 

Bruno 

Skull  Creek  Township 

Summit  Township 

Union  Township 


South  Bend 


Belden 
Hartington 


Crookslbn 


Cass  County 


Cedar  County 

Obert 
St  Helena 

Cherry  County 

Merriman 


Cheyenne  County 

Lodgepole 

Clay  County 

Deweese  Lone  Tree  Township 

Inland  Township  Spring  Ranch  Towmshtp 

Lewis  Township 


Richland 


Colfax  County 


Cuming  County 


Bancroft 
Bancroft  Township 
Bismarck  To%vnship 
Blaine  Township 
Cleveland  Township 

Custer 

Mason  City 
Algernon  Township 
Broken  Bow  Township 
Comer  Township 
Callaway 

East  Custer  Township 
Elk  Creek  Township 
Garfield  Township 


Cuming  Township 
Garfield  Township 
Lincoln  Township 
Logan  Township 
Monterey  Township 

County 

Grant  Township 
Lo«p  Township 
Milbam  Township 
Myrtle  Township 
Ryno  Township 
Triumph  Township 
Wayne  Township 
West  Union  Township 


Hubbard 


Whitney 


Dakota  County 
lackson 

Dawes  County 


Dixon  County 

Dixon  Newcastle 

Daily  Township  Newcastle  Township 

Maskell  Silver  Creek  Township 

Hooker  Township  Wakefield  Township 
Logan  Township 

Dodge  County 

Uehling  Union  Township 

Logan  Township 
Pleasant  Valley 
Township 


Boys  Town 


Doughs  County 


Fillmore  County 


Strang 
Belle  Prairie  Township 
Bennett  Township 
Chelsea  Townahip 
Exeter 
Exeter  Township 


Clengary  Totvnship 

Grafton 

Grafton  Township 

Madison  Township 

Momence  Township 

West  Blue  Township 
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Upland 
Anielop?  Township 
Grant  Tuwii&hip 
Lincoln  Township 


Franklin  County 

Macon  Township 
RIverton 
Washington  Township 


Curtis 


Hendley 


Frontier  County 

Furnas  County 

Wilsonville 

Gage  County 


Bameston  Township 
Elm  Township 
Bameston 

Clenwood  Township 
Grant  Township 
Hanover  Township 
Pickrell 
Holt  Township 


Island  Grove  Township 

Liberty 

Liberty  Township 

Logan  Township 

Paddock  Township 

Virginia 

Sherman  Township 

Sicily  Township 


Greeley  County 
Greeley  Center 

HaH  County 

Cameron  Township  Mayfleld  Township 

lackson  Township  Prairie  Creek  Township 

Lake  Township 


Hcrlan  County 


Albany  Township 
Alma  Township 
Eldorado  Township 
Fairfield  Township 
Ragan 


Republican  City 

Township 
Scandinavia  Township 
Turkey  Creek  Township 


Stratton 


Hitchcock  County 


Holt  County 


Antelope  Township 
Cleveland  Township 
Coleman  Township 
Conley  Township 
Deloit  Township 
Dustln  Township 
Francis  Township 
Golden  Township 
Green  Valley  Township 
Holt  Creek  Township 


Iowa  Township 
McClure  Township 
Rock  Falls  Township 
Scott  Township 
Shamrock  Township 
Sheridan  Township 
Steel  Creek  Township 
Swan  Township 
Willowdale  Township 
Wyoming  Township 


Reynolds 


Sterling 


Jefferson  County 


Johnson  County 


Kearney  County 


Liberty  Township 
Norman 
May  Township 


Wilcox 

Oneida  Township 

Sherman  Townahip 


Knox  County 


Addison  Township 
Central  Township 
Columbia  Township 
Creighton  Township 
Dolphin  Township 
Harrison  Township 
Logan  Township 
Winneloon 
Santee 


Santee  Township 
Spade  Township 
Sparta  Township 
Union  Township 
Valley  Township 
Verdigre 

Verdigre  Township 
Walnut  Grove  Township 
Western  Township 


Merrick  County 


Davey 


Tllden 


Lancaster  County 


Madison  County 


Central  Township 
Lone  tree  Township 
Palmer 


Loup  Township 
Milland  Township 
Prairie  Creek  Township 


Nance  County 

Beaver  Township 
Cedar  Township 
Cottonwood  Township 
East  Newman  Township 

Nemaha  County 


Genoa 

Genoa  Township 

Loup  Ferry  Township 


Nemaha 


Hardy 


Burr 
Dougli 


Burchard 


'soil' 


Nuckolls  County 

Otoe  County 
Lorton 

Pawnee  County 
Phelps  County 


Andersap  Township 
Center  Township 
Cottonwood  Township 


Union  Township 
Williamsburg  Township 


Pierce  County 


McLean 


I 


Platte  County 

Tamov  '  Humphrey  Township 

Burrows  Township  Joliet  Township 

Grand  Prairie  Township  Monroe  Township 

GranvSle  Township  Lindsay 


Indianol 
Dawson 


iRed  Willow  County 
Richardson  County 


Saunders  County 


Bohemia!  Township 
Weston 

Chapman  Township 
Chester  Township 
Memplis 
Prague 
Douglas  Township 


Malmo 

Mariposa  Township 

Morse  Bluff  Township 

Valparaiso 

Oak  Creek  Township 

Rock  Creek  Township 

Ithaca 


TerrytoMm 


Scotts  Bluff  County 

Seward  County 
Utica 


Garland! 
Staple)iurtt 

Sherman  County 

Ashton  Rockville 

Elm  TIkwnship  Rockville  Township 

Hazard  Scott  Township 

I  Sioux  County 

Harrisoi 


Stanton  County 
Thayer  County 
Thomas  County 


Ptiger 
Chestei 

Halsey 

Thurston  County 

Anderson  Township  Merry  Township 

Bryan  Township  Winnebago 

Rosalie  Winnebago  Township 


Valley  County 
Geranium  Township 

Washington  County 
Herman 


Kennard 


Sholes 


Cowley 


Ericson 


Wayne  County 
Winside 

Webster  County 

Guide  Rock 

Wheeler  County 


York  County 
Bradshaw  Lushton 

State  of  Nevada 

State  of  New  Hampshire 

Belknap  County 
Center  Harboij  Town 

Carroll  County 

Sandwich  Town 


Brookfield  Town 
Eaton  Town 


Gilsum  Town 
Nelson  Town 
Sullivan  To< 


Cheshire  County 

Surry  Town 
Troy  Town 


wn 


Columbia  Town 
Dalton  Tov 


Coos  County 

Pittsburg  Town 


Dwa 


Grafton  County 

Bath  Town  Hanover  Town 

Benton  Town  Lyman  Town 

Dorchester  Town  Plermont  Town 
Groton  Town 

pillsborough  County 

Francestown  Town  Sharon  Town 

Mont  Vernon  Town  Wilton  Town 


emon 


Merrimack  County 


Allenstown  Town 
Chichester  Town 
Hill  Town 


Pittsfield  Town 
Sutton  Town 


Rockingham  County 
North  Hamptqn  Town  Sandown  Town 

Strafford  County 


Durham  Towi 


Sullivan  County 


Claremont 
Lempster  Town 


Newport  Town 
Springfield  Town 


State  of  New  Jersey 

Atlantic  County 

Buena  Mullica  Township 

Egg  Harbor  City 

Bergen  County 

Wyckoff  Township 

Burlington  County 

New  Hftnover  Township 


Beverly 
Fieldsboro 


Bridgeton 
Commercial  Township 
Greenwich  Township 


Springfield  Township 
Cumberland  County 

Maurice  River  Townahip 


Upper  Deerfield 
Township 


'^^vif^T 
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Essex  County 

Belleville  Township  Newark 

Bloomneld  Township         North  Caldwell 
East  Orange  >;  .'.  ■  Township 

Irvington  Township 


Clayton 
National  Park 
South  Harrison 
Township 


GloucBStar  County 

Woolwich  Township 


Hudson  County 


Harrison 
Hoboken 
Kearny 


Unloa  City 

Weehawken  Township 
West  New  York 


Hunterdon  County 
Clinton  Township 

Middlesex  County 

New  Brunswick  Sooth  Amboy 

Perth  Amboy 

Monmouth  County 

Keyport  Union  Beach 

Millstone  Township 

Morris  County 

Dover 
Montville  To»>mship 


Rockaway 
Victory  Gardens 


Bagleswood  Township 
Ocean  Gate 


Ocean  County 

South  Toms  River 


Haledon 
Passaic 


Passaic  County 
Paters  on 


Somerset  County 
Bedminster  Township 

Sussex  County 

Andover  Ogdensburg 

Hamburg 

Elizabeth 


Union  County 


Warren  County 
Hardwick  Township  Washington 

State  of  New  Mexic» 

Bernalillo  County 


Tijeras 

Lake  Arthur 

Grady 

Hope 

|al 

Capitan 

Galtup 

Oora 


Chaves  County 

Curry  County 

Eddy  County 

Lea  County 
Tatum 
Lincoln  County 

McKinley  County 

Rooseivll  County 
Floyd 


Des  Moinet 
Polsoffl 


Union  County 

GrenviHe 

SUte  of  N«w  York 

Albany  County 


Green  Island 
Green  Island  Town 


Altamont 


Allegany  County 


Alfred 
Allen  To»>rn 
Bolivar 
Bolivar  Town 
Caneadea  Town 
Centerville  Town 


Grove  Town 
Rich  burg 

Independence  Town 
Rushford  Tjwn 
Ward  Town 


Broome  County 


Binghamton 


Cattaraugus  County 

Cold  Spring  Township  Farmersi-ille  Town 

Conswango  Town  East  Randolph 

South  Dayton  Portville  Town 

Dayton  Town  Randolph 

East  Otto  Town  Randolph  Town 


Cayuga  County 


Part  Byron 
Mentz  To«vn 


Arkwrighl  Town 
Clymer  Town 
Dunkirk  Town 
French  Creek  Town 
Panama 
Harmony  Town 


Throop  Town 
Victory'  Town 

Chautauqua  County 

Fredonia 
Pomfrel  Town 
Broclon 
Portland  Town 
Cassadaga 


Catlin  Town 
Erin  Town 


Chemung  County 

Van  Elten  Town 


Chenango  County 

Coventry  Town  Fliarsalia  Town 

Lincklaen  Town  Preston  Town 

McDonough  Town 

Clinton  County 

Chazy  Town  Saranac  Town 

Plaltsburgh 


Columbia  County 


Taghkanic  Town 


Cortland  County 


Cortland 
McGraw 
Homer 


Lapeer  Town 
Solon  Town 


Delaware  County 
Andes  Town  Margaretville 


Poughkeepsie 


East  Aurora 
Sprlngville 


Dutchess  County 

Erie  County 

Hamburg 

Essex  County 


Minerva  Town 


Franklin  County 


Bangor  Town 
Bombay  Town 
Brandon  Town 
Burke 


Burke  Town 
Constable  Town 
Malone 
Malone  Town 


Fulton  County 

BroMtatbin  Town  Oppenheim  Town 

Ephratah  Town 


Byron  Town 


Athens 


Genesee  County 

Greene  County 

Halcolt  To»vn 


Herkimer  County 

Ition  Ohio  Town 

German  Flatts  Town  Webb  Town 

Herkimer 

.  .  ;  fefferson  County 

Adams  Watertown 

Dexter  Deferiet 

Ellisburg  Herrings 

Philadelphia  Town  Worth  Town 


New  Yofk 


GroghanTo%vn 
GreigTown 


Kings  County 


Lewis  County 


Pinckney  Tomm 
Turin 


Livingston  County 


Ceneseo 
Geneseo  Town 


Leicester  Town 
Dansville 


Madison  County 
Georgetown  Town  LiiKohi  Town 

Monroe  County 
Brockpori  Chtirchville 

Montgomery  County 

Ames  Nelliston 

Charleston  Town  Palatime  Town 

Glen  Town 

Nassau  County 

Freeport  Russell  Gardens 

Great  Neck  Estates  Muttontown 

Niagara  County 
Cambria  Town  Wheatfield  Town 

Oneida  County 

Oriskany  Falls  Clayville 

Bridgewater  Watervllle 

Bridgewater  Town  Oriskany 

Camden  Town  Whitesboro 
Marshall  Town 

Onondaga  County 

Camillus  Sksneateles 

Fabius  Town 

Orange  County 

Cornwall  on  Hudson  Kiryas  |oel 

Crawford  Town  Monroe  Town 

Middlelown 


Orleans  County 


Clarendon  Town 


Oswego  County 


Bo>'lston  Town 
Cleveland 
Hannibal 


Redfield  Town 
Phoenix 


Otsego  County 
Exeter  Town  Oneonta 

Rensselaer  County 
Rensselaer 


m.jrj 
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Rockland  County 


Haverslraw 
Haverstraw  Town 


Grand  View-on-Hudson 
Hillbum 


Richville 
De  Kalb  Town 
De  Peysler  Town 
Edwards 


St  Lawrence  County 

Lisbon  Town 
Macomb  Town 
Madrid  Town 
Massena  Town 


Gouvemeur 
Gouvemeur  Town 
Hopkinton  Town 


Ogdensburg 
Heuvelton 
Rossie  Town 


Schoharie  County 
Blenheim  Town 

Schuyler  County 

Burdelt  Montour  Town 

Montour  Falls 

Seneca  County 
Junius  Town  Tyre  Town 

Steuben  County 
Bath  Rathbone  Town 


Bath  Town 
Cameron  Town 
Caton  Town 
Riverside 


Thurston  Town 
Troupsburg  Town 
West  Union  Town 
Woodhull 


Suffolk  County 
Palchogue  Shoreham 

Sullivan  County 
Cochecton  Town  Wurtsboro 

Tompkins  County 
Caroline  Town  Ithaca 

Washington  County 


Cambridge  Town 
Dresden  Town 
Hebron  Town 

Putnam  Town 
Salem  Town 

Wayne  County 

Huron  Town 
Rose  Town 

Savannah  Town 
Sodus 

Westchester  County 

Buchanan 
Elmsford 
Larchmont 
Mount  Vernon 

New  Rochelle 
Port  Chester 
Rye  Town 

Wyoming  County 

Eagle  Town 

Pike 

Yates  County 

Italy  Town 
Penn  Yan 

Milo  Town 

Alamance 


Taylorsville 


Ulesville 
McFarlan 


Elk  Park 


Aurora 


Stale  of  North  Carolina 
Alamance  County 

Alexander  County 

Anson  County 

Peachland 
Wadesboro 

A  very  County 

Newland 

Beaufort  County 
Pantego 


Bertie  County 

Askewville  Windsor 

Powellslrille 


Clarklon 


Navassa 


Glen  Alpine 


Newton 


Andrews 


Edenton 


Fallston 
Grover 


Bninswic  i 


Dover 
Havelock 


Godwin 
Linden 


Teachey 
Pinetops 
Bunn 


Bladen  County 
Dublin 

Brunswick  County 


Burke  County 

Catawba  County 

Cherokee  County 
Murphy 

Chowan  County 

Cleveland  County 
Shelby 

Columbus  County 
Pair  Bluff 

Craven  County 

New  Bern 

Cumberland  County 
Wade 

Duplin  County 

Warsaw 

Edgecombe  County 
Franklin  County 


Gaston  County 
McAden^ille  Mount  Holly 

Graham  County 
Robbins^Ue 

Granville  County 
Creedmopr  Oxford 

I  Greene  County 

Walstonourg 

Halifax  County 
Enfield  Roanoke  Rapids 

Harnett  County 


Angier    ' 
Coats  , 

Dunn 
Hertford  County 

Cofield 
Como 

Murfreesboro 
Iredell  County 

Stalesvi 

e 

Johnston  County 

Benson 
FourO 
PineU 

aks 
vel 

Princeton 

Selma 

Smithfield 

Jones  County 

Pollocksville 

Lenoir  County 

Pink  Hill 

Madison  County 

Hot  Springs 

Martin  County 

Hamilton 
Hassell 

Oak  City 
Robersonville 

Montgomery  County 
Biscoe  Mount  Gilead 

Moore  County 

Cameron  Vass 

Robbins         | 

'     Nash  County 

Castalia  Spring  Hope 

Middlesex 

fforthampton  County 

Conway  Seaboard 


Garysburg 
Jackson 

Severn 
Woodland 

Orange  County 

Hillsborou^ 

r 

Pamlico  County 

Alliance 
Bayboro 
Mesic 

j        Stonewall 
/         Vandemere 

Pasquotank  County 

Elizabeth  City 

Pitt  County 

Ayden 

Falkland 

Randolph  County 

Archdale 

Staley 

Richmond  County 

Ellerbe 

Norman 

Robeson  County 

Fairmont 
Omim 
Proctorville 

Raynham 

Rennert 

Rowland 

Rockingham  County 

Reidsville 

Rowan  County 

Landis 

Rockwell 

Rutherford  County 

Bostic 

Spindale 

Sampson  County 

Autryville 
Roseboro 

Turkey 

Scotland  County 
East  Laurinbui  g  Gibson 

Stokes  County 


Walnut  Cove 
Mount  Airy 
Marshvllle 


Surry  County 

Union  County 
Monroe 
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Vance  County 

Kittrell 

MiddiebuFg 

Wake  County 

Holly  Springs 

Zebulon 

Watren  County 

Norlina 

Warrenlon 

Washington  County 

Roper 

Wayne  County 

Eureka 

Mount  Olive 

Wilkes  County 

Ronda 

Wilson  County 

Saratoga 

Wilson 

Yadkin  County 

East  Bend 

SUte  of  North  Dakota 

Adams  County 

Clermont  Township  Scott  Township 

Cilstrap  Township  Taylor  Butte  Township 

Holden  Township  Whetstone  Township 

North  Lemmon  Township  Wolf  Butte  Township 
Orange  Township 

Barnes  County 


Ashtabula  Township 
Oazey  Township 
Cetchell  Township 
Grand  Prairie  Township 
Greenland  Township 
Hemen  Township 
Lake  Town  Township 
Meadow  Lake  Township 
Nelson  Township 
Nome 

Oakhill  Township 
Oriska  Township 


Pierce  Township 
Potter  Township 
Rogers  Township 
Rosebud  Township 
Sanborn 

Sibley  Trail  Township 
Skandia  Township 
Spring  Creek  Township 
Stewart  Township 
Valley  Township 
Weimer  Township 


Benson  County 


Albert  Township 
Ame  Township 
Aurora  Township 
Beaver  Township 
Brinsmade 

Butte  Valley  Township 
East  Fork  Township 
Impark  Township 
Knox  Township 
Lake  Ibsen  Township 
Lallie  Township 


Normania  Township 
Oberon  Township 
Rich  Valley  Township 
Rock  Township 
South  Viking  Township 
Twin  Tree  Township 
Warwick  Township 
West  Antelope 

Township 
West  Bay  Township 
York 


Bottineau  County 


Amity  Township 
Antler  Township 
Bentinck  Township 
Blaine  Township 
Cecil  Township 
Cordelia  Township 
Dalen  Township 
Elms  Township 
Elysian  Township 
Gardena 

Haram  Township 
Hastings  Township 
Kane  Township 
Kramer 


Landa 

Lewis  Township 
Newborg  Township 
Oak  Creek  Township 
Oak  Valley  Township 
Pickering  Township 
Renville  Township 
Sergius  Township 
Sherman  Township 
Tacoma  Township 
Wayne  Township 
Wellington  Township 
Whitby  Township 


Bowman  County 


Amor  TowDship 
Boyesen  Township 
Buena  Vista  Township 
Gem  Township 
GoldHeld  Township 
Haley  Township 


Hart  Township 
Minnehala  Township 
Rhame  Township 
Scranton  Township 
Star  Township 
Talbot  Township 


Burke  Township 


Bowbells  Township 
Cleary  Township 
Dale  Township 
Flaxlon 

Gamess  Township 
Harmonous  Township 
Kandiyohi  Township 
Lakeview  Township 
Larson 


Lignite 

North  Star  Township 
Portal  Township 
Powers  Lake 
Richland  Township 
Roseland  Township 
Soo  Township 
Vale  Township 
Ward  Township 


Burleigh  County 


Canfield  Township 
Clear  Lake  Township 
Cromwell  Township 
Estherville  Township 
Florence  Lake  Twp 
Frances  Township 
Ghylin  Township 
Gibbs  Township 
Grass  Lake  Township 
Harriett  Township 
Hazel  Grove  Township 
Lein  Township 
Logan  Township 


Long  Lake  Township 
McKenzie  Township 
Menoken  Township 
Missouri  Township 
Morton  Township 
Painted  Woods 

Township 
Rock  Hill  Township 
Sibley  Butte  Township 
Steiber  Township 
Taft  Township 
Telfer  Township 
Wild  Rose  Township 


Cass  County 


Addison  Township 
Alice 

Arthur  Township 
Ayr  Township 
Buffalo 

Buffalo  Township 
Clifton  Township 
Dows  Township 
Durbin  Township 
Eldred  Township 
Gardner 


Highland  Township 
Hill  Township 
Lake  Township 
Leonard 

Leonard  Township 
Maple  River  Township 
Noble  Township 
Pontiac  Township 
Rich  Township 
Rush  River  Township 
Watson  Township 


Cavalier  County 


Alma  Township 
Alsen 

Billings  Township 
Calio 

Cypress  Township 
Dresden  Township 
Easby  Township 
East  Alma  Township 
Fremont  Township 
Glenila  Township 
Gordon  Township 
Grey  Township 
Hannah 
Hay  Township 
Hope  Township 

Dickey 

Ada  Township 
Albertha  Township 
Clement  Township 
Divide  Township 
Ellendale  Township 
Elm  Township 
Fullerton 

German  Township 
Hamburg  Township 
Hudson  Township 


Langdon  Township 

Loam  Township 

MlKon 

Minto  Township 

Moscow  Township 

Series 

Mount  Carmel  Township 

Nekoma  Township 

North  Loma  Township 

North  Olga  Township 

Osford  Township 

Perry  Township 

Seivert  Township 

South  Dresden  Township 

Waterloo  Township 

County 

Kentner  Township 
Keystone  Township 
Lovell  Township 
Monango 

Port  Emma  Township 
Porter  Township 
Riverdale  Township 
Valley  Township 
Wright  Township 
Young  Township 


Divide  County 


Ambrose  Township 
Blooming  Valley 

Township 
Coalfield  Township 
Fillmore  Township 
Gooseneck  Township 


Hayland  Township 
Palmer  Township 
Smoky  Butte  Township 
Stoneview  Township 
Troy  Township 
Westby  Township 


Eddy  County 


Cherry  Lake  Township 
Columbia  Township 
Eddy  Township 
Gates  Township 
Hillsdale  Township 
Lake  Washington 
Township 


Munsler  Township 
New  Rockford  Township 
Rosefield  Township 
Sheldon  Township 
Tiffany  Township 


Emmons  County 


Braddock 
Buchanan  Valley 

Township 
Campbell  Township 
Danbury  Township 


Hague 

Harding  Township 
Hazellon  Township 
Lincoln  Township 
Prairie  View  Township 


Foster  County 


Birtsell  Township 
Bordulac  Township 
Bucephalia  Township 
Eastman  Township 
Florence  Township 
Glenfield  Township 
Haven  Township 


Grace  City 
McHenry  Township 
McKinnon  Township 
Nordmore  Township 
Rolling  Prairie  Township 
Rose  Hill  Township 
Wyard  Township 


Golden  Valley  County 


Delhi  Township 
Golva 


Lone  Tree  Township 
Saddle  Butte  Township 


Grand  Forks  County 


Agnes  Township 
Chester  Township 
Elm  Grove  Township 
Falconer  Township 
Cilby  Township 
Grace  Township 
Hegton  Township 
Inkster 
Levant  Township 


Lind  Township 
Moraine  Township 
Niagara  Township 
Oakville  Township 
Strabane  Township 
Turtle  River  Township 
Walle  Township 
Washington  Township 
Wheatfield  Township 


Grant  County 


Elm  Township 
Fisher  Township 
Lark  Township 
Leipzig  Township 
Minnie  Township 
Otter  Creek  Township 


Pretty  Rock  Township 
Raleigh  Township 
Rock  Township 
Schultz  Township 
Winona  Township 


Griggs  County 


Ball  Hill  To%vnship 
Bartley  Township 
Bryan  Township 
Hannaford 
Helena  Township 
Kingsley  Township 


Lenora  Township 
Mabel  Township 
Romness  Township 
Sverdrup  Township 
Tyrol  Township 
Washburn  Totvnship 


Hettinger  County 

Acme  Township 
Alden  Township 
Berry  Township 
Black  Butte  Township 
Campbell  Township 
Cannon  Ball  Township 
Chilton  Township 
Farina  Township 
Highland  Township 


Madison  Township 
Merrill  Township 
Mott  Township 
Odessa  Township 
Rifle  Township 
St  Croix  Township 
Steiner  Township 
Wagendorf  Township 


Kidder  County 


Allen  Township 
Atwood  Towrnship 
Baker  Township 
Buckeye  Township 
Bunker  Township 
Clear  Lake  Township 
Crystal  Springs 

Township 
Dawson 

Excelsior  Township 
Frettim  Township 
Graf  Township 
Haynes  Township 
Kickapoo  Township 
Lake  Williams  Township 
Manning  Township 


Merkel  Township 
Peace  Township 
Pelersville  Township 
Pettibone  Township 
Pleasant  Hill  Township 
Sibley  Township 
Tappen 

Tappen  Township 
Tuttle  Township 
Valley  Township 
Vernon  Township 
Weiser  Township 
Westford  Township 
Williams  Township 
Woodlawn  Township 


La  Moure  County 


Berlin 
Black  Loam  Township 
Dickey  City 
Glen  Township 
Glenmore  To«vnship 


Grand  Rapids  Township 
Greenville  Township 
Henrietta  Township 
Mikkelson  Township 
Nora  Township 


1046. 
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Norden  Township 
Pearl  Lake  Township 
Pomona  View  Towiwhip 
Ro«coe  Township 


Russell  Township 
Ryan  Township 
Saratoga  Township 
Wano  Township 


Logan  County 


Bryant  Township 
Dixon  Township 
Fredonia 
Cutschmidt  Township 


Haag  Township 
Red  Lake  Township 
Sealy  Township 


McHenry  County 


Anamoose  Township 
Balfour  Township 
Bantry 

Berwick  Township 
Bjomson  Township 
Brown  Township 
Cottonwood  Lake 

Township 
Deep  River  Township 
Deering  Township 
Denbigh  Township 
Egg  Creek  Township 
Falsen  Township 
Karisnihe 

Karlsruhe  Township 
Kief 

Koltke  Valley  Township 
Lake  George  Township 


Lake  Hester  Township 
Land  Township 
Laylon  Township 
Mouse  River  Township 
Newport  Township 
Nonnal  Township 
North  Prairie  Township 
Odin  Township 
Olivia  Township 
Pratt  Township 
Rose  Hill  Township 
Schiller  Township 
Spring  Grove  Township 
Strege  Township 
ViUard  Township 
Voltaire 
Wagar  Township 


Zeeland 


Mcintosh  County 


McKenzie  County 


Alex  Township 
Alexander 
Amcgard 

Bear  Den  Township 
Charbon  Township 
Elk  Township 
Elm  Tree  Township 


Grail  Township 
Northfork  Township 
Randolph  Township 
Sioux  Township 
Twin  Valley  Township 
Wilbur  Township 


McLean  County 


Amundsville  Township 
Andrews  Township 
Blackwater  Township 
Blue  Hill  Township 
Butte  Township 
Byersville  Township 
Deepwater  Township 
Dogden  Township 
Douglas  ToMmship 
Gate  Townahip 
Horseshoe  Valley 

Township 
Lake  Williams  Townahip 

Morton  County 

Almont  Engelter  Township 

Mountrail  County 


Loquemont  Township 
McCinnis  Township 
Makohn  Township 
Max 

Medicine  Hill  Township 
Roseglen  Township 
Rosemont  Township 
St.  Mary  Township 
Snake  Creek  Township 
TartleLake 
Victoria  Townahip 
Wise  Town^tip 


Alger  Township 
Austin  Township 
Burke  Township 
Clearwater  Township 
Cottonwood  Township 
Crane  Creek  Township 
Crowfoot  Township 
Debing  Township 
Fertile  Township 
Howie  Township 
Kickapoo  Townahip 
Lowland  Township 
McAlnood  To%vnship 

Nelson  County 

Adier  Township 
Bergen  Township 
Field  Township 
Forda  Townahip 
Lakota 


Model  Township 
Mountrail  Township 
Osloe  Township 
Palenno 

Patermo  Township 
Power*  Lake  Townahip 
Ross  Township 
Sidonia  Township 
Sikea  Township 
Sorkness  Township 
Spring  Coulee  Township 
Van  Hook  Township 


Lckota  Township 
McViUe 


Meivin  Township 
Nesheim  Township 
Ora  Township 
Petersburg  Township 
Rugh  Township 
Samia  Township 


I  Pembina  County 

Advance  Township  loliette  Township 


Midland  Township 
Neche  Township 
Park  Township 
Pembina  Township 
Thingvalla  Township 

Pierce  County 
Alexander  Township  (efTerson  Township 


Beaulieu  Township 

Crystal 

Crystal  Township 

Elora  Township 

Hamilton  Township 


[Diko 
an«e 


Antelope  Lake  Township 

Balta 

Barto* 

Elling  Township 

Hagel  Township 

Ramsey 

Bartlett  Township 
De  Croat  Township 
Dry  L^ke  Township 
Fandaer  Township 
Freshwater  Township 
Harding  Township 
Klingttntp  Township 
Lawton  Township 
Lillehoff  Township 
Minniwaukan  Township 


Ransom 

Alicetos  Township 
Allegkany  Township 
Big  Band  Tovnuhip 
Casey  Townahip 
Cobun  Township 
Elliott 

Fort  Ransom 
Fort  Ransom  Township 
Greene  Township 
Hanson  Township 
Isley  Township 


Meyer  Township 
Reno  Valley  Township 
Truman  Township 
White  Township 

County 

Noonao  Township 
NorthHeld  Township 
Odessa  Township 
Overland  Township 
Royal  Township 
South  Minnewaukan 

Township 
Starkweather 
Triumph  Township 

County 

Liberty  Township 
Moore  Township 
Owego  Township 
Preston  Township 
Rosemeade  Township 
Sandoun  Township 
Scoville  Township 
Shenford  Township 
Springer  Township 
Sydna  Township 


Renville  County 


Brandon  Township 
Eden  Valley  Township 
Fairbanks  Township 
Grassland  Townahip 
Crovar  Township 
Hamlet  Township 
Hurlay  Township 
Ivantve  Township 


Lockwood  Township 
McKinney  Township 
Muskego  Township 
Prosperity  Township 
Rockford  Township 
Siafiord  Townahip 
ToUey 


Richland  County 


AbercTombie  To%m8hip 
Belfdrd  Township 
Brichlwood  Township 
Centar  Township 
Dantan  Township 
Devilto  Township 
Dextar  Township 
Duerr  Township 
Elma  Township 
FieeBan  Township 


Garfoorg  Township 
Grant  Township 
Great  Bend 
Greendale  Township 
Homestead  Township 
Ibsen  Township 
MAntador 
Moran  Township 
Sheyenne  Township 
Vik^  Township 


Maryvlte  Township 
MyhK 


Rolette  County 

Shell  Valley  Township 
South  Valley  Township 


I  Sargent 

Cogswell 
Dunbar  Township 
Hall  Township 
Harlam  Township 
Henaan  To%im*hip 


County 

Rutland  Township 
Sargent  Townahip 
Shuman  Township 
Southwest  Township 
TewaiAon  Township 


Berlin  Township 
Boone  Township 
Denkoff  Totvnship 
Fairview  Township 
Goodrich  Towmship 
Highland  Township 
Hohaes  Towtnhip 
Lincoln  Dale  Township 


Sheridan  County 

Martin 

Martin  Township 
Mauch  Township 
New  Germantown 

Township 
Pickard  Township 
Straasboig  Township 


Selfridge 


Sioux  County 
Solen 


Slope  County 
Connor  Township  Sand  Creek  Township 

Stark  County 
Richardson  Qty  South  Heart  City 

Steele  County 


Beaver  Creek  Township 
Colgate  Township 
Edendale  Township 
Franklin  ToMtnship 
Greenview  Township 


Hugo  Township 
Melrose  Township 
Primrose  Township 
Sharon  Township 


Stutsman  County 


Alexander  Township 
Ashland  Township 
Corinne  Township 
Cusator  Township 
Eldridge  Township 
Gerber  Township 
Glacier  Township 
Griffin  Township 
Hidden  Township 
Jim  River  Valley 

Township 
Kensal 

Kensal  Township 
Lenton  Township 
Lowery  Township 
Lyon  Townahip 
Marston  Moor  Township 

Towner 

Armoordale  Township 
Atkins  Township 
Coolin  Township 
Dash  Township 
Crainfield  Township 
Hansboro 
Lansing  Township 
Mount  View  Township 


Medina 

Montpelier  Township 

Paris  Township 

Peterson  Township 

Pingree 

Pingree  Township 

Pipestem  Valley 

Township 
Rose  Township 
Severn  Township 
Sharlow  Township 
Stirton  Township 
Strong  Township 
Valley  Spring  Townahip 
Walters  Township 
Weld  Township 
Ypsilanti  Township 

County 

Paulson  Township 
Rocklake  Township 
Sidney  Township 
Smith  Township 
Springfield  To%vnshlp 
Teddy  Township 
Twin  Hill  Tovynship 
Victor  Township 


Traill  County 

Belmont  Township  Norman  Township 

Clifford  Portland 

Garfield  Township  Stavanger  Township 

Herberg  Towmship  Vikinf  Township 

Walsh  County 


Acton  To«imlMp 
Adams  Township 
Ardoch  Township 
Cleveland  Towrnship 
Dewey  Township 
Dundee  Township 
Eden  Township 
Edinburg 
Fairdale 

Farmiogtoa  Township 
Fertile  Township 
Fordville 

Forest  Rivar  Township 
Gienwood  Township 
Golden  Township 
Grafton  Township 

Ward 

Brillian  Township 
Carbondale  Township 
Carpio  Township 
Denmark  Township 
Elmdale  Township 
Freedom  Township 
Greely  Township 
Greenbttsh  Township 
Lund  Township 
Mandan  Township 
Maryland  Townahip 


Kensington  Township 
Lampion  Township 
Latona  Township 
Martin  Township 
Norton  Township 
Perth  Township 
Prairie  Center  Township 
Pulaski  Township 
Rushford  Towmship 
St.  Andrews  Township 
Sauter  Township 
Shepherd  Township 
Silvesta  Township 
Tiber  Township 
Walshville  Township 


County 

Mayland  Township 
Ree  Township 
Rolling  Green  Towmship 
Rushville  Township 
Sauk  Prairie  Township 
Sawyer  Township 
Shealey  Towmship 
Toming  Township 
Vang  Towmship 
WateHbrd  Towmship 
Willis  Towmship 
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Wells  County 


Berlin  Township 
Bilodeau  Township 
Bowdon 

Bull  Moose  Township 
Cathay 

Chaseley  Township 
Crystal  Lake  Township 
Delger  Towmship 
FairviHe  Township 
Hamberg 

Hawksnest  Township 
Heiindal  Township 

Williams 

Alamo 
Big  Meadow  Township 
Big  Stone  Township 
Blue  Ridge  Township 
Bonetraill  Township 
Climax  Township 
Dry  Fork  Township 
East  Fork  Township 
Equality  Township 
Fannvale  Township 
Hardscrabble  Township 


Hillsdale  Township 
Lynn  Township 
Manfred  Township 
Norway  Lake  Township 
Pony  Gulch  Township 
St.  Anna  Township 
Sykeston  Township 
Valhalla  Township 
Western  Township 
West  Norway  Township 
W.  Ontario  Township 
Woodward  Township 

County 

Hebron  Township 
Lindahl  Township 
Mont  Township 
Round  Prairie  Township 
Scorio  Township 
Springbrook  Township 
Strandahl  Township 
Truax  Township 
View  Township 
West  Bank  Township 
Wheelock 


State  of  OUo 

Adams  County 


Franklin  Township 
Green  Township 
Jefferaon  Township 
Peebles 


Meigs  Township 
West  Union 
Oliver  Township 
Tiflin  Township 


AJIen  County 
Sugar  Creek  Township 

Ashland  County 

Clear  Creek  Township  Sullivan  Township 

iackson  Township  Troy  Towrnship 

Ashtabula  County 

Pierpont  Township  Windsor  Township 

Richmond  Township 

Athens  County 

Athens  Jacksonville 

Canaan  Township  Trimble 

Carthage  Township  Trimble  Township 

Dover  Township  Buchtel 

Auglaize  County 
Salem  Township 

Belmont  County 

Colerain  Township  Bridgeport 

Flushing  Washington  Township 

Holloway  Wayne  Township 

Flushing  Township  Wheeling  Township 


Brown  County 


Hamersville 

Russellville 

Jefferson  Township 
:    Fayetteville 

Perry  Township 


Georgetown 
Pleasant  Township 
Scott  Township 
Ripley 
Washington  Township 


Butler  County 


Hamilton 
Liberty  Township 
Somerville 


New  Miami 
Jacksonburg 


Carroll  County 
Dellroy  Washington  County 

Champaign  County 
Harrison  Township 

Chrk  County 
Lawrenceville 


Clermont  County 


Batavia 
Chilo 


Felicity 

Franklin  Township 


Clinton  County 


Adams  Township 
New  Vienna 
Green  Township 
Midland 
Jefferson  Township 


Port  William 

Sabina 

Richland  Township 

Washington  Township 


Columbiana  County 


Summitville 
Franklin  Township 


Washingtonville 
East  Palestine 


Coshocton  County 

Clark  Township  Tiverton  Township 

Linton  Township  Tuscarawas  Township 

Newcastle  Township  Washington  Township 
Perry  Township 

Crawford  County 

Tiro  Dallas  Township 

Auburn  Township  Tod  Township 

Chatfield  Vernon  Township 
Chatfield  Township 

Cuyahoga  County 
Cleveland  Heights  East  aeveland 


Gettysburg 
Castine 

Butler  Township 
Union  City 


Darke  County 

Jackson  Township 
Palestine 
Arcanum 
York  Township 


Defiance  County 


Mark  Township 


Delaware  County 
Sunbury 


Harlem  Township 
Ostrander 


Erie  County 
Margaretta  Township 


Fairfield  County 

Amanda 
Amanda  Township 
Stoutsville 


Richland  Township 

Pleasantvllle 

Millersport 


Fayette  County 

Green  Township  Madison  Township 

Milledgcville  Paint  Township 

Jasper  Township  Bloomingburg 

Jeffersonville  Washington 


Lock bourne 


Franklin  County 

Harrisburg 


Fulton  County 

Chesterfield  Township  Franklin  Township 

Wauseon  York  Township 

Gallia  County 
Harrison  Township  Ohio  Township 

Geauga  County 
Troy  Township 

Greene  County 

CedarviUe 
Cedarville  Township 
Bowersville 
Yellow  Springs 


Miami  Totvnship 
Ross  Township 
Spring  Valley 


Guernsey  County 


Jefferson  Township 
Kimbollon 
Liberty  Township 


Fairview 

Londonderry  Township 
Quaker  City 


Salesville 

Millwood  Township 
Monroe  Township 
Lore  City 
Oxford  Township 
Senecaville 


Richland  Township 
Cumberland 
Spencer  Township 
Valley  Township 
Washington  Township 
Wheeling  Township 


Hamilton  County 


Elmwood  Place 
Lincoln  Heights 
Cleves 


Miami  Township 
St  Bernard 
Woodlawn 


Vanlue 
Blanchard  Township 
Cass  Township 
Arlington 


Hancock  County 

Portage  Township 

Jenera 

Van  Buren  Township 


Hardin  County 


Goshen  Township 
Mount  Victory 
Lynn  Township 


McDonald  Township 
Taylor  Creek  Township 
Washington  Township 


Harrison  County 

New  Athens  Green  Township 

Deersville  Nottingham  Township 

German  Township  Washington  Township 
Hopedale 

Henry  County 
Flatrock  Towmship 

Highland  County 

Concord  Township 
Jackson  Township 
Greenfield 
Madison  Township 


Marshall  Township 
Salem  Township 
Mowrystown 


Laurelvllle 


Hocking  County 

Perry  Township 


Paint  Township 
Prairie  Township 
Walnut  Creek  Township 


Holmes  County 

Berlin  Township 
Millersburg 
Killbuck 
Monroe  Township 

Huron  County 

Ciarksfield  Township  Wakeman 

Ripley  Township  Wakeman  Township 

Sherman  Township 

Jackson  County 

Coalton  Oak  Hill 

Coal  Township  Madison  Township 

Hamilton  Township  Milton  Township 

Jackson  Township  Washington  Township 

Jefferson  County 

Irondale  Amsterdam 

Saline  Township  Bloomingdale 


Knox  County 


Butler  Township 
Harrison  Township 


Hilliar  Township 
Miller  Township 


Lawrence  County 
Decatur  Township  LawreDcc  Township 


Elizabeth  Township 
Hanging  Rock 


Mason  Township 


Licking  County 


Bowling  Green  Township 
Kirkersville 
Harrison  Township 
Hartford 


Hartford  Township 
Hopewell  Township 
Alexandria 


Logan  County 

West  Liberty  Perry  Township 

Huntsville  Pleasant  Township 

Quincy  Union  Township 
Miami  Township 
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Lorain  County 


Kipton 
South  Amherst 


Harbor  View 


LaCrange  Township 
ShefTield 

Lucos  County 

Spencer  Township 


Madison  County 

Canaan  Township  South  Solon 

Darby  Township  Stokes  Township 

Pike  Township  Union  Township 
Pleasant  Township 


Craig  Beach 


Mahoning  County 


Marion  County 


Grand  Township 
Pleasant  Township 


Morral 

Salt  Rock  Township 


Medina  County 


Homer  Township 


Spencer 
Meigs  County 


Bedford  Township 
Chester  Township 
Columbia  Township 
Letart  Township 
Olive  Township 
Orange  Township 


Rutland 

Rutland  Township 

Pomeroy 

Racine 

Syracuse 


Burkeltsville 
Montezuma 


Mercer  County 

Hopewell  Township 


Miami  County 


Elizabeth  Township 
Pleasant  Hill 


Newton  Township 
Potsdam 


Monroe  County 
Benton  Township  Perry  Township 


Bethel  Township 

Stafford 

Franklin  Township 

Miltonsburg 


Seneca  Township 
Beallsville 

Washington  Township 
Wayne  Township 


Morgan  County 

Penn  Township  York  Township 

Union  Township 

Morrow  County 

Franklin  Township  Peru  Township 

Muskingum  County 


Adams  Township 
Blue  Rock  Township 
Cass  Township 
Gratiot 
Madison  Township 


Meigs  Township 
Rich  Hill  Township 
South  Zanesville 
Norwich 


Noble  County 

Sarahsville  Summerfield 

Center  Township  Marion  Township 

Elk  Township  Belle  Valley 

Dexter  City  Stock  Township 
Jefferson  Township 

Paulding  County 


Blue  Creek  Township 
Melrose 


Broughton 


Perry  County 


Claylon  Township 
Junction  City 
Jackson  Township 
Madison  Township 
Roseville 


Rendville 
New  Lexington 
Pike  Township 
Hemlock 
Shawnee 


Pickaway  County 


Circleville 
Williamsport 
Deer  Creek  Township 
Madison  Township 


Perry  Township 

Tarllon 

Wayne  Township 


Beaver 


Dixon  Township 
Verona 
West  Elkton 


Pike  County 

Perry  Township 

Preble  County 

Jefferson  Township 
Camden 


I 


Putnam  County 


Cloverdal^ 
Dupont 


Union  Township 
Belmore 


Richland  County 


Blooming  Crove 
Townlhip 


Butler  Township 
Lucas 


IRoss  County 
m  Liberty  Township 

Deerfiell  Township  Bainbridge 

Green  Tbwnship  Paxton  Township 

Harrisoi)  Township 

Sandusky  County 

Riley  Township 


Fremont 


Scioto  County 


Bloom  Township 
Brush  Creek  Township 
Madison  Township 
Morgan  Township 
Nile  Township 
Portsmouth 


Harden 

Rarden  Township 
Rush  Township 
Valley  Township 
Washington  Township 


Bloomvill  I 


Russia 
Turtle 


Navarre 


Clinton 


Seneca  County 

Hopewell  Township 

Shelby  County 

Kettlersville 
(]reek  Township      Lockington 

Stark  County 

Wilmot 

Summit  County 


Trumbull  County 

West  Failnington  Orangeville 

Johnsta  i  Township 

I        Tuscarawas  County 
Bucks  Tatvnship  Salem  Township 


Clay  Township 
Bamhij 
Gnade^hutten 
Midval ! 


oo  I 


Richwi 
Magne 


Scott 


Pleasant 


Union  Township 
Warren  Township 
Washington  Township 
Wayne  Township 


Union  County 


ic  Springs 


Millcreek  Township 
Union  Township 


Van  Wert  County 
Elgin 

Vinton  County 


Brown  t  jwnship 
Hamd(n 
Harrisi  in  Township 


Jackson  Township 
Knox  Township 
Swan  Township 


Warren  County 

Plain  Massie  Township 

Harlaq  Township 
Harveysburg 


Morrow 

Salem  Township 


Washington  County 


Macksbvrg 
Barlow  Township 
Decatar  Township 
Matanlora 

Grandlview  Township 
Independence  Township 


Ludlow  Township 
Palmer  Township 
Warren  Township 
Waterford  Township 
Wesley  Township 


Stilwell 


Aline 
Burlington 


Wardville 
Knowles 


Bennington 
Hendrix 


Bridgeport 


Dickson 
Ratliff  City 


Hulbert 

Soper 

Centrahoma 

Big  Cabin 

Klefer 

Aarpaho 


Kansas 
Oaks 


Gage 
Carrier 
Erin  Springs 
Norge 
I  Manchester 


Wayne  County 
Marshaltville  Sugar  Creek  Township 

Williams  County 
Blakeslee  Northwest  Township 

Wood  County 

Jerry  City  Bradner 

Custar  Portage  Township 

Wyandot  County 

Jackson  Township  Pitt  Township 

Kirby  Ridge  Township 

Marseilles  Sycamore 

Marseilles  Township  Sycamore  Township 
Harpster  . 

9tate  of  Oklahoma 

Adair  County 

Alfalfa  County 

Goltry 
Jet 

Atoka  County 

Beaver  County 

Bryan  County  I 

Kemp 

Coddo  County 
Eakly 

Carter  County 

Wilson  ' 

Cherokee  County 

Choctaw  County  | 

Coal  County 

Phillips 
Craig  County 

Creek  County 

Oilton 

Custer  County 

Delaware  County 

West  Siloam  Springs 

Ellis  County 

Garfield  County 

Garvin  County 

Stratford 
Grady  County 

Grant  County 

Pond  Creek 


Federal  Register  /  Vd.  52.  No.  62  /  Wednesday.  April  1.  1987  /  Notices 


10471 


Granite 

Greer  County 

Oklahoma  County 

Gilliam  County 

Harrah 

Smith  Village 

Lonerock 

Gould 

Harmon  County 

Okmulgee  County 

Grant  County 

Bryant 

Grayson 

Monument 

May 

Harper  County 

Dewar 

Ottawa  County 

Jefferson  County 

Peoria 

Culver 

Metoliut 

Whilerield 

Haskell  County 

Pawnee  County 

Merrill 

Klamath  County 

Lamar 

Hughes  County 

Blackburn 
Skedee 

Terllon 
Payne  County 

Sodflville 

Linn  County 

Elmer 

Jackson  County 
Olustee 

Glencoe 

Marion  County 

Pittsburg  County 

Gervais 

Scotts  Mills 

Jefferson  County 

Ashland 

Jefferson 

Woodbum 

Comish 

Pontotoc  County 

Polk  County 

1 

Johnston  County 

Francis 

RofT 

Falls  City 

Mannsville 

Ravia 

Pottawatomie  County 

Umatilla  County 

Kingfisher  County 

Brooksville 

St  Louis 

Echo 

Dover 

Okarche 
Kiowa  County 

Earlsboro 
Johnson 

Tribbey 

JoMph 

Wallowa  County 

Cooperton 
i       Golebo 

Mountain  Park 

Albion 

Pushmataha  County 
Rattan 

Washington  County 

Clayton 

Gaston 

North  Plains 

Le  Flore  County 

Arkoma 

Howe 

Rogers  County 

Wheeler  County 

Bokoshe 

Shady  Point 

Foyil 

FoaaU 

Cowlington 

Seminole  County 

Yamhill  County 

Lincoln  County 

Sasakwa 

Amity 

Dayton 

Agra 
Fallis 

Tryon 
Warwick 

Sequoyah  County 

SUte  of  Pennsylvania 

Logan  County 

Gans 

Gore 

Adams  County 

Coyle 

Mulhall 

Stephens  County 

Bendersville 

Hamiltonban  Township 

Crescent 

Orlando 

Loco 

Bonneauville                        Uttieslown 

Meridian 

Conewago  Township         Menallen  Township 

Leon 

Love  County 

Hollister 

Tillman  County 
Manitou 

Hamilton  Township           Oxford  Township 
Allegheny  County 

Tulsa  County 

Dravosburg 

Sharpsburg 

McClain  County 

Edgeworth 

South  Versailles 

Rosedale 

Washington 

Glenpool 

Clenfield 
Rankin 

Township 
Whitaker 

McCurtain  County 

Tuilahassee 

Wagoner  County 

Armstrong  County 

Broken  Bow 

Harris 

Apollo 

Manor  Township 

Garvin 

Valliant 

Washington  County 

Atwood 

North  Apollo 

Mcintosh  County 

Ramona 

Bradys  Bend  Township      Perry  Township 

Burrell  Township                Raybum  Township 

Hanna 

Slidham 

Washita  County 

Dayton 

Redbank  Township 

Major  County 

Foss 

Ford  City 

Valley  Township 

Cleo 

Woods  County 

Beaver  County 

Marshall  County 

Da  coma 

Eastvale 
Fallston 

Hanover  Township 
Patterson  Heights 

Kingston 

Woodville 

Woodward  County 

Frankfort  Springs 

Mayes  County 

Quinlan 

Bedford  County 

Adair 

State  of  Oregon 

Bloomfleld  Township             Londonderry  Township 

Coaldale 

Manns  Choice 

Muskogee  County 

Baker  County 

Colerain  Township             Pleasantville 

Council  Hill 
Fort  Gibson 

Taft 
Wainwright 

Haines 

Hopewell                              Woodbury  Township 
Hopewell  Township 

Porum 

Webbers  Palls 

Clackamas  County 

Berks  County 

Noble  County 

Molalta 

District  Township                  Pike  Township 

Marland 

Columbia  County 

Hamburg 
Lyons 

Upper  Tulpehocken 
Township 

Nowata  County 

Prescott 

Vemonia 

Blair  County 

Delaware 
Lenapah 

New  Alluwe 
Wann 

Yoncalla 

Douglas  County 

Huston  Township                   Tyrone 
Newry                                  Williamsburg 
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Bradford  County 


Armenia  Township 
Athens  Township 
Le  Raysville 
Monroe 

Monroe  Township 
New  Albany 
Overton  Township 
Pike  Township 
Sayre 


South  Creek  Township 
Springfield  Township 
Standing  Stone 

Township 
Sylvania 
Terry  Township 
Troy  Township 
West  Burlington 

Township 


Hulmeville 
Langhome 


Bucks  County 

Tinicum  Township 


Butler  County 

Cherry  Township  [ackson  Township 

Cherry  Valley  Muddy  Creek  Township 

Donegal  Township  Oakland  Township 

Eau  Claire  Venango  Township 

Cambria  County 

Ashville  Gallilzin  Township 

Chest  Township  Summerhill  Township 

Croyle  Township  Susquehanna  Township 

Elder  Township  Wilmore 

Carbon  County 


Lower  Towamensing 
Township 


Summit  Hill 
Towamensing  Township 


Centre  County 


Curtin  Township 
Penn  Township 


State  College 
Unionville 


Chester  County 


Modena 
New  Garden  Township 
Upper  Oxford  Township 
Upper  Uwchlan 
Township 


West  Nottingham 

Township 
West  Sadsbury 

Township 
West  Vincent  Township 


Clarion  County 

Ashland  Township  Perry  Township 

Foxburg  Piney  Township 

Hawthorne  Shippenville 

Knox  Toby  Township 
Licking  Township 

Clearfield  County 


Bell  Township 
Bigler  Township 
Bloom  Township 
Chest  Township 
Cirard  Township 
Irvona 
Ionian  Township 


Karthaus  Township 

Lumber  City 

Mahaffey 

Newburg 

Ramey 

Wallaceton 


Clinton  County 

Beech  Creek  Township         Greene  Township 
Colebrook  Township  Leidy  Township 

Gallagher  Township  West  Keating  Township 

Columbia  County 

Beaver  Township  Locust  Township 

Benton  Township  Madison  Township 

Bloomsburg  Mount  Pleasant 
Catawissa  Township  Township 

Crawford  County 


Dauphin  County 

East  Hanover  Township        Wiconisco  Township 

Delaware  County 

Lower  Clichester  Trainer 

Towsship  Upland 

TinicuVi  Towrnship 

Elk  County 

Highlan(^  Township  Johnsonburg 

Erie  County 

ConcordlTownship  North  East 

Le  Boeiif  Township  Piatea 

Fayette  County 

Brownsvf  He  Township  Perry  Township 

Connejlsville  Redstone  Township 

Connejlsville  Township     Saltlick  Township 
Dunbar 
Evers(^ 
Fairch^nce 
Masoritown 
Menal|en  Township 


Athens  Township 
Centerville 
Conneaut  Township 
Greenwood  Township 
North  Shenango  TWP 


Pine  Township 
Rome  Township 
Sparta  Township 
Titusville  Township 


Cumberland  County 

Lower  Frankford  West  Fairview 

Township 


iamov 

die 


llIU 

rcni 


Smithfield 
Springfield  Township 
Springhill  Township 
Stewart  Township 


Forest  County 

HickoryjTownship  Tionesta 

Kingsl  >y  Township 

Franklin  County 

FannettlTownship 


Ayr  Toi  msh 
Belfas 


Greene  County 

Gray  T<|wnship  Springhill  Township 

lefferton  Washington  Tovraship 

Wayne  Township 
Whiteley  Township 


Brady 
Broa 


Fulton  County 

ip  Taylor  Township 

Township 


Monoligahela  Township 
Morri  i  Township 
Perry  Township 


Huntingdon  County 


ownship 

Top  City 
Carbon  Township 
Cass\ille 
Clay '  Township 
Coali  lont 

Crom  ivell  Township 
DudI)  y 

Franl  lin  Township 
Mark  esburg 


Mill  Creek 
Morris  Township 
Saltillo 
Shade  Gap 
Shirley  Township 
Shirleyburg 
Tell  Township 
Three  Springs 
Tod  Township 


Indiana  County 


Black  I  ick  Township 
Cone  naugh  Township 
East  Wheatfield 

Tofcnship 
Emei  t 
Gran  Township 


Clover 
Port! 


Green  Township 
Indiana 
Marion  Center 
Pine  Township 
Plumville 
Washington  Township 


Jefferson  County 


Township 
Township 


Timblin 

Washington  Township 


Juniata  County 

Beale  ^ownship  Turbett  Township 

Suscmiehanna  Township 

I  Lackawanna  County 

Archblld  Jefferson  Township 


Elmiurst  Township 


La  Plume  Township 


Lancaster  County 


Brecknock  Township 
Col^ain  Township 
East  Cocalico  Township 
Ede^  Township 
Lea^ock  Township 
Litit^ 


Sadsbury  Township 
Salisbury  Township 
Strasburg  Township 
Terre  Hill 

Warwick  Township 
West  Earl  Township 


,  Lawrence  County 

Enon  Valley  Plain  Grove  Township 

Hickory  Towhship  Volant 

New  Beaver  |  Wilmington  Township 
New  Wilmington 

Lebanon  County 
Millcreek  Towtiship  North  Londonderry  TWP 


Butler  Townsif  p 
Courtdale     i 
Dorrance  Totvnship 


Luzerne  County 

Nescopeck  Township 

Pittston 

Rice  Township 


I  Lycoming  County 
Anthony  Township 


Bastress  Township 
Brown  Township 
Casade  Township 
Limestone  Township 
McHenry  Township 


McNett  Township 
Muncy  Township 
Plunketts  Creek 

Township 
Porter  Township 


}    McKean  County 

Liberty  Townihip 

Mercer  County 

Deer  Creek  Township  Salem  Township 

Delaware  Township  Sheakleyville 

Mill  Creek  Township  Wolf  Creek  Township 


Bratton  Towi^hip 
Kistler 
Lewistown 


Green  Lane 
Telford 


Mifflin  County 

Menno  Township 
Oliver  Township 
Wayne  Township 


Montgomery  County 

Upper  Salford  Township 


Montour  County 

Anthony  Township  Limestone  Township 

Liberty  Township 

Northampton  County 

East  Bangor 

Northumberland  County 

Delaware  Township  Mount  Carmel  Township 


Jordan  Towfnship 
Lewis  Township 
Lower  Mallanoy 
Township 


Snydertown 
West  Cameron 
Township 


Perry  County 


Blain 
Centre  Toilrnship 
Landisburg 
Liverpool  Township 
Miller  To%Mnship 


Northeast  Madison  TWF 
Southwest  Madison 

Township 
Toboyne  Township 


Milford 


Pike  County 


Potter  County 


Bingham  Township 
Hector  Township 
Keating  Township 
Oswayo 
Roulette  Tbwnship 


Sharon  Township 
Shinglehouse 
Summit  Township 
Sylvania  Township 
Wharton  Township 


Schuylkill  County 


Butler  Township 
Eldred  Township 
Foster  Township 
Cilberton 
Gordon 

Hegins  Township 
Hubley  Township 
Middleport 
New  Ringgold 


Port  Clinton 
Reilly  Township 
South  Manheim 

Township 
Tremont 

Tremont  Township 
Union  Township 
Upper  Mahantonga 

Township 
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Snyder  County 

Adams  Township  Spring  Township 

Center  Township  Washington  Township 

McClure 

Somerset  County 


Addison 
Addison  Township 
Allegheny  Township 
Benson 
Boswell 
Casselman 
Larimer  Township 
Lincoln  Township 


Middlecreek  Township 
Northampton  Township 
Shank  svitle 
Somerset  Township 
Stonycreek  Township 
Ursina 
Wellersburg 


Sullivan  County 
Forks  Township  Forksville 

Susquehanna  County 

Apolacon  Township 
Brooklyn  Township 
Ararat  Township 


Forest  Lake  Township 
lessup  Township 
Lathrop  Township 


Tioga  County 


Bloss  Township 
Duncan  Township 
I      Elk  Township 
Gaines  Township 


Hamilton  Township 
Rutland  Township 
Union  Township 


Lewis  Township 
Limestone  Township 


Union  County 

White  Deer  Township 


Venango  County 

Allegheny  Township  Emienton 

Barkeyville  Pinegrove  Township 

Warren  County 


Bear  Lake 
Clarendon 
Columbus  Township 


Sugar  Grove  Township 
Youngs  ville 


Washington  County 


Blaine  Township 
Cokeburg 

Cross  Creek  Township 
Deemston 
Donora 
EIco 

Ellsworth 
Finleyville 


North  Bethlehem 

Township 
Smith  Township 
Washington 
West  Bethlehem 

Township 
West  Pike  Run  Township 


Wayne  County 

Dyberry  Township 
Hawley 
Lebanon  Township 


Manchester  Township 
Oregon  Township 
Scott  Township 


Westmoreland  County 
Allegheny  Township  Latrobe 

Upper  Burrell  Township 


Arona 

Bell  Township 

Donegal 


Washington  Township 


Wyoming  County 

Clinton  Township  Meshoppen 

Mehoopany  Township        Nicholson 


Fawn  Township 
Hallam 
Lower  Chanceford 

Township 
Seven  Valleys 


York  County 

Warrington  Township 
West  Manheim 

Township 
Wrighlsville 
York  Haven 


State  of  Rhode  Island 

Providence  County 


Foster  Town 


Abbeville 
Bumettown 


Anderson 
Belton 


EhrhardI 
Govan 


Elko 
Hilda 


Jamestown 
Cameron 


State  of  South  Carolina 

Abbeville  County 

Lowndesville 
Aiken  County 

Anderson  County 

Honea  Path 
Starr 

Bamberg  County 
Olar 

Barnwell  County 

Kline 
Snelling 

Berkeley  County 

Moncks  Comer 

Calhoun  County 

St  Matthews 

Charleston  County 

Ravenel 


Charleston 
Hollywood 

Chester  County 
Fort  Lawn  Richburg 

Chesterfield  County 
Cheraw  Patrick 

Clarendon  County 
Manning  Turbeville 

Colleton  County 
Lodge  Williams 

Darlington  County 

Darlington  Society  Hill 

Hartsville 


Dillon 


Dillon  County 

Dorchester  County 
Harleyville  St  George 

Fairfield  County 
Winnsboro 

Florence  County 

Florence  Scranton 

Lake  City 

Georgetown  County 
Andrews  Georgetown 

Greenville  County 
Greer 

Greenwood  County 

Greenwood  Troy 

Hodges 


Brunson 
Gifford 


Ridgeland 


Camden 


Hampton  County 

Vamville 

/asper  County 
Kershaw  County 


Waterloo 


Laurens  County 


Lexington  County 


GilbeH 
Lees  ville 

Swansea 

Marion  County 

Marlon 
Mullins 

Sellers 

Marlboro  County 

Blenheim 
Clio 

Talum 

Newberry  County 

Chappells 

Silverstreet 

Oconee  County 

West  Union 

Orangeburg  County 

Eutawville  Vance 

Rowesville 


Easley 

Pickens  County 
Norris 

Monetta 

Saluda  County 

Pacolel 

Mayesville 
Pinewood 

Spartanburg  County 

Spartanburg 
Sumter  County 
Sumter 

Union  County 

Carlisle 


Lane 


Clover 
Fort  Mill 


Williamsburg  County 

York  County 

McConnells 

State  of  South  DakoU 
Aurora  County 


Aurora  Township 
Belford  Township 
Bristol  Township 
Center  Township 
Cooper  Township 
Crystal  Lake  Township 
Eureka  Township 
Firesteel  Township 


Gales  Township 
Lake  Township 
Plankinlon  Township 
Pleasant  Lake  Township 
Truro  Township 
Washmgton  Township 
While  Lake  Township 


Beadle  Countv 


Allen  Township 
Altoona  Township 
Banner  Township 
Bonilla  Township 
Broadland 
Burr  Oak  Township 
Carlyle  Township 
Cavour  Township 
Clifton  Township 
Dearborn  Township 
Fairfield  Township 
Grant  Township 
Hartland  Township 


Iowa  Township 
Lake  Byron  Township 
Nance  Township 
Pearl  Creek  Township 
Richland  Township 
Theresa  Township 
Valley  Township 
Vernon  Township 
Virgil 

Wessington  Township 
Wessinglon 
Whiteside  Township 
Wolsey  Township 


Alton  Township 
Elkton  Township 
Eureka  Township 
Lake  Hendricks 

Township 
Lakelon  Township 


Brookings  County 

Oak  Lake  Township 
Oakwood  Township 
Preston  Township 
SteHIng  Township 
Volga  Township 
Winsor  Township 
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Brown  County 


Bath  Township 
Brainurd  Township 
Cambrid  Township 
CaHisIp  Township 
Columbia  Township 
E«sl  Hanson  Township 
East  Rondell  Township 
Franklyn  Township 
Frederick  Township 
Garden  Prairie  Township 
Garland  Township 
GreenHeld  Township 
Groton  Township 
Hecia  Township 
Henr>-  Township 
Highland  Township  — 


Lansing  Township 
Liberty  Township 
Lincoln  Township 
North  Detroit  Township 
Oneola  Township 
Ordway  Township 
Osceola  Township 
Palmyra  Township 
Portage  Township 
Richland  Township 
Savo  Township 
Shelby  Township 
Weat  Hanson  Township 
Weslporl 

Westport  Township 
West  Rondell  Township 


Brvle  County 


America  Township 
Chamberlain  Township 
Cleveland  Township 
Eagle  Township 
Highland  Township 
Kimball 

Kimball  Township 
l.yon  Township 
Ola  Township 
Plalnfield  Township 
Pleasant  Grove 
Township 


Plummer  Township 
Red  Lake  Township 
Richland  Township 
Smith  Township 
Torrey  Lake  Township 
Union  Township 
Waldo  Township 
West  Point  Township 
Wilbur  Township 
Willow  Lake  Township 


Buffalo  County 


FJvira  Townshrp 


NIslanH 


Artas 
Herreid 


Butte  County 

Union  Township 

Campbell  County 

Mound  City 
Pollock 


Charles  Mix  County 

Carroll  Township  Jackson  Township 

Clioteau  Creek  Township  Kennedy  Township 
Darlington  Township  La  Roche  Township 


Forties  Township 
Goose  Lake  Township 
Hamilton  Township 
Highland  Township 
I  toward  Township 


Moore  Township 
Plain  Center  Township 
Ree  Township 
Rhoda  Township 


Clark  County 


Ash  Township 
Bradley 
Clark 

Cottonwood  Township 
Darlington  To»imship 
Elrod  Tov»n»hip 
Fordham  Township 
Garden  City 
Garfield  Township 
Hague  Township 
Ijike  Tovinship 
Lincoln  Township 


Hermosa 


Custer  County 
Pringle 


Davison  County 

Badger  itwnship  Lisbon  Township 

Baker  Township  Mitchell  Township 

Beulah  Township  Tobin  Township 

Blendoli  Township  Union  Township 

Day  County 

Morton  Township 
Nutley  Township 
Oak  Gulch  Township 
Racine  Township 
Raritan  Township 
Scotland  Township 
Valley  Township 
Webster  Township 
Wheatland  Township 
York  Township 


Butler     . 
Butler  h'ownship 
Grenvlle 

Grenvlle  Township 
Highlard  Township 
Homer  Township 
Independence  Township 
Kidder  Township 
Libert)  Township 
Lynn  Township 


Merton  Township 
Mount  Pleasant 

Township 
Naples 

Pleasant  Township 
RajTnond  Township 
Richland  Township 
Rosedale  Township 
Spring  Valley  Township 
Thorp  Township 
Warren  Township 
Washington  Township 


Clay  County 


Glcnwood  Township 
Spirit  Mound  Township 


Star  Township 
Vermillion  Township 


Codington  County 


Dexter  Township 
Eden  Township 
Fuller  Township 
Graceland  Township 
Kampeska  Township 


Kranzburs  Township 
Leola  Township 
Phipps  Township 

So'.ilb  '^hnre 
Wallace 


Corson  County 


Cu«tar  Tuwnship 
Mi:Laughlin  Township 
Mahio  Township 
Mission  Township 


Deuel  County 


AltamotI 
Altamont  Township 
Blom  Township 
Brandl 
Gary 

Glenv^ood  Township 
Goodi^in 
Goodfrin  Township 


Herrick  Township 
Hidewood  Township 
Lowe  Township 
Norden  Towrnship 
Portland  Township 
Rome  Township 
Toronto 


Douglas  County 


East  Cl^leau  Township 
Garfitld  Township 
Grandvtew  Township 
Holland  Township 
Indp«ndence  Township 


Iowa  Township 
Lincoln  Township 
Valley  Township 
Washington  Township 


Edmunds  County 


Belle  Township 
Bowdle  Township 
Bryant  Township 
Clear  Lake  Township 
Cleveland  Township 
Cloy4  Valley  Township 
Cortlendl  Township 
Cottonwood  Lake 

Township 
GlenTownship 
Glover  Township 
Hillside  Township 
Hosdier  Township 


Hudson  Township 
Huntley  Township 
Ipswich  Township 
Kent  Township 
Liberty  Township 
Madison  Township 
Modena  Towiuhip 
Montpelier  Township 
Odessa  Township 
Pembrook  Township 
Rosette  Township 
Union  Township 
Vermont  Township 


Fall  River  County 
Antel^  Township  Harmony  Township 

Faulk  County 


Arcad  '■  Township 
Cen  erville  Township 
Cla4c  Township 
Devce  Township 
Ellisville  Township 
Enterprise  Township 
FaitHiew  Tovimship 
LafOon  Township 


Myron  Township 

Orient 

Orient  Township 

Pioneer  Township 

Seneca 

Union  Township 

Wesley  Township 


Grant  County 


Adanis  Township 
Blooming  Valley 

Township 
Grant  Center  Township 
KilHorn  Township 
Lur»  Township 
Madison  Township 


Lone  Star  Township 
St  Charles  Township 
Schriever  Township 


Spring  Valley  Township 
Star  Valley  Township 
Whetstone  Township 


itJ* 


Hamlin  County 


Castlewood  Tawnship 
Cleveland  Township 
Estelline  Township 
Florence  Township 


Morristown 

Rolling  Green  Township 
Sherman  Township 
Wakpala  Township 


Bonetteel 
Bujke  Township 
Cailock  Township 
Dallas 

Diakens  Township 
Diion  Township 


Garfield  Township 
Hayti  Township 
Norden  Township 


sHi[ 


Hand  County 


Alden  TownsHip 
Alpha  Townfhip 
Bates  Townjhip 
Burdette  Township 
Campbell  Township 
Carlton  Tov«iship 
Cedar  Towwhip 
Como  Township 
Florence  Township 
Gilbert  Township 
Glendale  Township 
Grand  Towaship 
Greenleaf  Township 
Hiland  Township 
Holden  Township 
Howell  Township 
Hulbert  Township 


Marvin 

Mazeppa  Township 

Osceola  Township 

Stockholm  Township 

Troy  Township 

Twin  Brooks  Township 


Linn  Township 
Logan  Township 
Ohio  Township 
Ontario  Township 
Park  Township 
Pearl  Township 
Plato  Township 
Pleasant  Valley 

Township 
Riverside  Township  . 
Rockdale  Township 
Rose  Hill  Township 
St  Lawrence  Township 
Spring  Hill  Township 
Wheaton  Township 
York  Township 


Hanson  County 


Beulah  Township 
Fairview  Township 
Hanson  Township 
Piano  TowBship 


Pleasant  Township 
Rosedale  Township 
Taylor  Township 
Worthen  Township 


Harding  County 
Camp  Crook 

Hughes  County 
Ijogan  Towni  hip  Raber  Township 

Hutchinson  County 


Clayton  TovJnship 
Fair  Township 
Foster  Township 
Grandview  Township 
Kaylor  Township 
Pleasant  Township 


Sharon  Township 

Starr  Township 

Susquehanna  Townsbi{ 

Tripp 

Wolf  Creek  Township 


Interior 


Jackson  County 


ferauld  County 

Alpena  Towfttship  Dale  Township 

Anina  Township 
Blaine  Township 
Cherry  Toiwnship 
Crow  Township 
Crow  Lake  Township 


Franklin  Township 

Harmony  Township 

Lane 

Logan  Township 

Viola  Township 


Jones  County 


Draper 
Dunkel  Township 
Kolls  Township 


Morgan  Township 
Williams  Creek 
Township 


Kingsbury  County 


Manchester  Township 
Mathews  Township 


Spirit  Lake  Township 
Whitewood  Township 


Gregory  County 

Edens  Township 

Ellston  Township 

Fairfax 

Herrick 

fones  Township 

Landing  Creek  Township 


Badus  Township 
Concord  Township 
Farmington  Township 
Franklin  Township 
Nunda 


Lake  County 

Nunda  Township 

Ramona 

Summit  Township 

Wentworth  Township 

Winfred 


Lawrence  County 
St  Onge  T(|wnship 

Lincoln  County 


Eden  Towiship 
Fairview  Township 
Grant  Township 
Highland  Township 


La  Valley  Township 
Lincoln  Township 
Norway  Township 


Federal  Reg- 


Vol.  52,  No.  62  /  Wednesday.  April  1,  1987  /  Notice^ 


10475 


Lyman  County 


Bailey  Township 
Butte  Township 
Earling  Township 
lona  Township 
Lund  Township 
Momingside  Township 


Oacoma  Township 
Presho  Township 
Reliance 

Reliance  Township 
Rose  Township 


McCook  County 


Benton  Township 
Bridgewater  Township 
Canistota  Township 
Emery  Township 
Grant  Township 


Ramsey  Township 
Richland  Township 
Salem  Township 
Spring  Valley  Township 


McPherson  County 
Hoffman  Township  Weber  Township 

Marshall  County 


Buffalo  Township 
Dumarce  Township 
Eden 

Fort  Township 
Hamilton  Township 
Lake  City 

McKinley  Township 
Newark  Township 
Nordland  Township 


Pleasant  Valley 

Township 
Sisseton  Township 
Stena  Township 
Veblen  Township 
Waverly  Township 
While  Township 
Wismer  Township 


Meade  County 
Lakeside  Township  Upper  Red  Owl 


Union  Township 


Township 


Mellette  County 


Bad  Nation  Township 
Blackpipe  Township 
Com  Creek  Township 
Fairview  Township 
Mosher  Township 
Riverside  Township 


Rosebud  Township 
Running  Bird  Township 
Surprise  Valley 

Township 
While  River 


Miner  County 


Beaver  Township 
Belleview  Township 
Canova  Township 
Carthage  Township 


Green  Valley  Township 
Howard  Township 
Rock  Creek  Township 
Roswell  Township 


Minnehaha  County 


Burk  Township 
Edison  Township 
Garretson 
Logan  Township 
Palisade  Township 
Red  Rock  Township 


Sherman 

Split  Rock  Township 
Sverdrup  Township 
Valley  Springs  Township 
Wall  Lake  Township 
Wellington  Township 


Moody  County 

Colman  Township  Ward  Township 

Crovena  Township 

Pennington  County 


Ash  Township 
Cedar  Butte  Township 
Huron  Township 
Lake  Flat  Township 
Owanka  Township 


Peno  Township 

Rainy  Creek  Township 

Scenic  Township 

Wasia 

Wasia  Township 


Perkins  County 


Antelope  Township 
Bison 

Bison  Township 
Burdick  Township 
Cash  Township 
Castle  Butte  Township 
Chance  Township 
Clark  Township 
DeWilt  Township 
Flat  Creek  Township 
Grand  River  Township 
Horse  Creek  Township 


Independence  Township 
Liberty  Township 
Lodgepole  Township 
Lone  Tree  Township 
Meadow  Township 
Rainbow  Township 
Scotch  Cap  Township 
Strool  Township 
Viking  Township 
Whitney  Township 
Wilson  Township 


Agency  Township 
Alto  Township 
Bossko  Township 
Bryant  Township 
Dry  Wood  Lake 

Township 
Enterprise  Township 
Lawrence  Township 
Lee  Township 
Lien  Township 


Roberts  County 

Minnesota  Township 

Norway  Township 

One  Road  Township 

Ortley 

Ortley  Township 

Sisseton 

Springdale  Township 

Summit  Township 

Wilmot 


Sanborn  County 


Afton  Township 
Artesian  Township 
Benedict  Township 
Butler  Township 
Floyd  Township 
Letcher  Township 


Oneida  Township 
Silver  Creek  Township 
Twin  Lake  Township 
Union  Township 
Warren  Township 


Spink  County 


Antelope  Township 
Belle  Plaine  Township 
Belmont  Township 
Benton  Township 
Beotia  Township 
Buffalo  Township 
Capilola  Township 
Clifton  Township 
Conde  Township 
Exiine  Township 
Garfield  Township 
Great  Bend  Township 
Harmony  Township 


La  Prairie  Township 
Lincoln  Township 
Lodi  Township 
Mellette  Township 
Prairie  Center  Township 
Richfield  Township 
Sumner  Township 
Tetonka  Township 
Three  Rivers  Township 
Tulare  Township 
Turlon  Township 
Union  Township 


Tripp  County 


Black  Township 
Carter  Township 
Condon  Township 
Curlew  Township 
Dog  Ear  Township 
Elliston  Township 
Huggins  Township 
Irwin  Township 
King  Township 
Lake  Township 
Lone  Tree  Township 
McNeely  Township 


New  Witten 
Plainview  Township 
Rames  Township 
Rosedale  Township 
Roseland  Township 
Star  Prairie  Township 
Stewart  Township 
Valley  Township 
Weaver  Township 
Willow  Creek  Township 
Wilson  Township 
Witten  Township 


Turner  County 


Dolton  Township 
Germantown  Township 
Home  Township 
Marion  Township 
Middleton  Township 


Monroe  Township 
Salem  Township 
Spring  Valley  Township 
Turner  Township 
Viborg 


Alcester 
Big  Springs  Township 


Union  County 

Virginia  Township 


Walworth  County 


Glenham 


Yankton  County 

Gayville  Township  Mission  Hill 

lamesville  Township  Utica 

Mayfield  Township 


Dupree 

Lake  City 
Caryville 
Woodbury 


Ziebach  County 

State  of  Tennessee 

Anderson  County 

Campbell  County 

Jellico 
Cannon  County 


Atwood 

Pegram 

Enville 

Tazewell 

Alamo 

Crab  Orchard 


Carroll  County 

Huntingdon 
Cheatham  County 

Chester  County 

Claiborne  County 

Crockett  County 
Gadsden 
Cumberland  County 


Davidson  County 
Nashville-Davidson 


La  Grange 
Oakland 


Allardt 
Hunlland 


Gibson 

Milan 


Elkton 
Minor  Hill 


Fayette  County 

Somerville 
Williston 

Fentress  County 


Franklin  County 

Winchester 
Gibson  County 

Yorkville 

Giles  County 
Pulaski 


Greene  County 
Baileyton  Mosheim 

Grundy  County 
Altamont  Gruetli-Laager 

Hardeman  County 
Hickory  Valley  Toone 

Hawkins  County 
Surgoinsville 

Haywood  County 
Stanton 

Henderson  County 
Lexington  Scotts  Hill 

Henry  County 
Henry 

Hickman  County 

Centerville 

Houston  County 
Erin 

Jackson  County 
Gaineslraro 

Johnson  County 
Mountain  City 

Lake  County 
Ridgely  Tiplonville 

Lauderdale  County 
Henning 
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uMidon  County 
Creeaback  Loudon 

McMinn  County 
F.nglewood  Niola 

McNairy  County 
Finger  Ramer 

Macon  County 
Red  Boiling  Springs 

Afadison  County 
Denmark 

Marion  County 
Powells  Crossroads 


Columbia 
Mount  Pleasant 


Maury  County 

Spring  H\n 


Von  roe 


Oakdale 


Rives 


Lobetvilte 


Ben  Ion 


Monterey 


Cedar  Hill 
Cross  Plains 


Oneida 
Colliervitle 


Burlison 
Garland 


Ccnterlown 


Clifton 


Sharon 


Sparta 


Fairvtew 


Andrews 


Dfboll 


Monroe  County 

Morgan  County 

Obion  County 

Perry  County 

Polk  County 

Ducktonvn 

Putnam  County 


Robertson  County 

Orlinda 
Springfield 

Scott  County 


Shelby  County 

Memphis 

Tipton  County 

Gilt  Edge 
Mason 

Warren  County 

Wayne  County 

Weakley  County 

White  County 

Williamson  County 

State  of  Texas 

Andrews  County 

Angelina  County 


Betlville 

Elgin 

Eimendorf 

Johnson  City 

Cninsfills  Gap 

Brazoria 

Bertram 


Luhng 


Seadrift 


Cross  Plains 


Brownsville 
Combes 
Indian  Lake 


Austin  County 
Sealy 

Bastrop  County   . 

Bexar  County 

Grey  Forest 

Blanco  County 

Bosque  County 

Brazoria  County 

Qute  City 
Burnet  County 

Caldwell  County 

Calhoun  County 

Callahan  County    ■ 

Cameron  County 

La  Feria 
Port  Isabel 
Rio  Hondo 


Camp  County 
Rock  Mound 

Cass  County 
Bloomburg  Douglasvilte 

Castro  County 
Nazareth 

Cherokee  County 
Alto  Reklaw 


lacksonville 
New  Summerfieid 


Wells 


Byers 
Coleman 


Clay  County 
Dean 

Coleman  County 
Novice 

Collin  County 


Anna 
Farmers  vi  lie 
Josephine 


Lowery  Crossing 
Westministar 


Colorado  County 
Columbus  Weimar 

Comanche  County 
Gustine 

Cooke  County 
Valley  View 

Coryell  County 
F.vanI  Oglesby 

Dallas  County 
Sunnyval*  Wilmer 

Denton  County 

Aubrey  Northlake 

Hickory  Creek 


C»ero 
Spur 

hiDwardwick 
cjirbon 


Bardwell 
Ferris 
Garrett 


1 

C 

i 


thony 
Clint 


tor 

I^yelteviUe 
1 ockney 


Areola 
Fulshear 


I  irvin 
I  UAittd 
ilixon 
ilcl.ean 

^insville 

Saston 


lilarioii 
New  Berlin 


Edmonson 
Lakeview 
Chillicothe 


De  Witt  County 

Nordheim 

Dickens  County 

Donley  County 

Eastland  County 

Ellis  County 

Maypearl 
Midlothian 

El  Paso  County 
El  Paso 

Fannin  County 
Trenton 

Fayette  County 

Round  Top 
Floyd  County 

Fort  Bend  County 

Richmond 
Thompsons 

Freestone  County 

Streefntan 

Goliad  County 

Gonzales  County 
Waelder 

Gray  County 

Grayson  County 
Tioga 
Gregg  County 

Guadalupe  County 

Soguin 

Hale  County 

Petersburg 

Hall  County 

I 

Hardeman  County 


Morgan's  Point 


Marshall 

Nesbitt 


O'Brien 
Rochester 


Buda 


Harris  County 

Harrison  County 

Scottsville 

Haskell  County 

Rule 
Weinert 

Hays  County 
Kyle 
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Henderson  County 

Chandler 
Coffee  City 
Malakoff 

Moore  Station 

Murchison 

Poynor 

Hidalgo  County 

Alton 
Donna 
Edinburg 
Elsa 

Hidalgo 
Pharr 

Progreso  Lakes 
Weslaco 

Hill  County 

Abbott 
2Aquilla 
Bynum 
Covington 

Malone 
Mertens 
Mount  Calm 

Hockley  County 

Ropesville 

Hopkins  County 

Como 

Tira 

Houston  County 

Grapeland 

Kennard 

Hudspeth  County 

Dell  City 

Hunt  County 

Campbell 
Celeste 
Lone  Oak 

Neylandville 
Wolfe  City 

Jack  County 

Bryson 

Jefferson  County 

Nome 

Jim  Wells  County 

Alice 

Orange  Grove 

Johnson  County 

Alvarado 
Rio  Vista 

Venus 

Karnes  County 

Palls  City 

Runge 

Kaufman  County 

Kaufman 
Mabank 

Oak  Ridge 

Kinney  County 

Spofford 

Lamar  County 

Roxton 

Toco 

Lamb  County 

Springlake 

Lavaca  County 

Moulton 

Shiner 

Lee  County 

Ciddings 

Lexington 

Leon  County 

Jewett 

Leona 

Liberty  County 

KeneHck 

Limestone  County 

McLennan  County 

Crawford 
Hallsburg 
Lorena 

McGregor 
Mart 

Mason  County 

Mason 

Maverick  County 

Eagle  Pass 

Milam  County 

Buckholts 

Mills  County 

Mullin 

Mitchell  County 

Westbrook 

Montgomery  County 

Cut  and  Shoot 

Moore  County 

Sunray 

Nacogdoches  County 

Gushing 

Garrison 

Navarro  County 

Blooming  Grove                    Goodlow 
Corsicana                           Rice 

Nueces  County 

Agua  Dulce                             Robstown 
Corpus  Christi 

Orange  County 

Rose  City 

Parker  County 

Reno 

Parmer  County 

Farwell 

Pecos  County 

Iraan 

Polk  County 

Seven  Oaks 

Rains  County 

Emory 

Real  County 

Camp  Wood 

Red  River  County 

Annona 
Avery 

Clarksville 

Refugio  County 

Austwell 

Woodsboro 

Robertson  County 

Bremond 
Calvert 

Heame 

Rockwall  County 

Pale 

Runnels  County 

Ballinger 

Rusk  County 

New  London 

Pineland 


Oakhurst 


Sabine  County 


San  Jacinto  County 


San  Patricio  County 

Gregory  Sinton 

Lake  City  Taft 

Mathis 


Eldorado 


Timpson 


Whitehouse 


Schleicher  County 


Shelby  County 


Smith  County 


Starr  County 
La  Grulla  Roma 


AspermonI 


Kress 


Stonewall  County 


Swisher  County 


Tarrant  County 

Blue  Mound  Haslet 

Briar 


Wellman 


Pflugerville 


Fruit  Vale 


Victoria 


Riverside 


Terry  County 


Travis  County 


Van  Zandt  County 


Victoria  County 


Walker  County 


Waller  County 
Hempstead  Pattison 


Barstow 


Burton 


Laredo 


ElCampo 


Ward  County 

Washington  County 

Webb  County 

Wharton  County 


Willacy  County 

Lyford  San  Perlita 

Raymondville 

Williamson  County 
Taylor  Thrall 

Wilson  County 

Floresville  Stockdale 

Poth 


Winkler  County 


Wink 


li»4~H 
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Wise  County 


Aurora 
Boyd 
Chico 


Lake  Bridgeport 

Newark 

Rhome 


State  of  Utah 


Box  Elder  County 

Deweyville  Willard 

Portage  Yost 

Snowville 

Cache  County 

Lewiston  Providence 

Millville  Richmond 

Newton 

Davis  County 
Fartnlngton  West  Point 

Duchesne  County 
Myton 

Emery  County 

Clawson  Elmo 

Cleveland 

Garfield  County 
Antimony  Hatch 


Iron  County 

Brian  Head 

Kanarraville 

Juab  County 

Mona 

Kane  County 

Alton 

Millard  County 

Hinckley 
Lynndyl 
Meadow 

Oak  City 
Scipio 

Piute  County 

Kingston 

Salt  Lake  County 

Alta  South  Jordan 

Bluffdale 

Sanpete  County 

Fayette  Sterling 

Mount  Pleasant  Wales 

Spring  City 


Sevier  County 


Aurora 


Tooele  County 
Ophir  Vernon 


Uintah  County 


Ballard 


Utah  County 
Highland  Provo 

Wasatch  County 
Charleston  Wallsburg 

Washington  County 

Hildale  Virgin 

Toquerville 


Weber  County 


Harrisville 


State  of  Vermont 

Addison  County 


Bridport  T«wn 
Bristol 

Lincoln  Town 
Orwell  Ibwn 


Panton  Town 
Waltham  Town 
Weybridge  Town 
Whiting  Town 


Landgrave  Town 
Peru  To*»n 


Bennington  County 

Sandgale  Town 


Caledonia  County 


Bamet  Town 
Kirby  T<j|vn 
Newark  1"own 
SheffieldiTown 


Stannard  Town 
Waterford  Town 
Wheelock  Town 


Chittenden  County 


Burlington  ' 
Huntingtf  n  Town 
Milton 


Richmond  Town 
Williston  Town 
Winooski 


Essex  County 

Canaan  Tolwn  Maidstone  Town 

East  Haven  Town  Norton  Town 

Granby  Town  Victory  Town 
Lemingto$i  Town 

Franklin  County 

Bakersfield  Town  Sheldon  Town 

Enosburg  Falls  Swanton 

Fairfax  Town  Swanton  Town 
Fairfield  Town 

'         Orange  County 

Thetford  Tawn  Tunbridge  Town 

I        Orleans  County 

Albany      '  Derby  Town 

Albany  Tpvtn  Holland  Town 

Barton  Irasburg  Town 

Barton  T^wn  Lowell  Town 

Craftsbutir  Town  Morgan  Town 

Derby  Center  Westmore  Town 

Rutland  County 

Brandon  T(twn  Mount  Holly  Town 

Fair  Hav«n  Town  Mount  Tabor  Town 

Ira  Town  Sudbury  Town 

Middletown  Springs 
Town 


Washington  County 

Duxbury  Town  Worcester 

Roxbury  Town 

I       Windham  County 

Brattleboro.Town  Mariboro  Town 

Grafton  l^wn  Westminster 


Pomfret  Toi  vn 


Hallwood 
Onancocl( 


Scottsville 


Iron  Gate 


Windsor  County 

State  of  Virginia 

Accomack  County 

Saxis 
Tangier 

Albemarle  County 
Alleghany  County 


Charlotte  County 
Charlotte  C^urt  House 

Craig  County 
New  Castli 


The  Plaint 

Columbia 

Glen  Lyn 

Trouldale 

Stahdardsville 

Clover 


Fauquier  County 
I  ^luvanna  County 

Giles  County 
Grayson  County 
Greene  County 


Jialifax  County 
Virgilina 

Lee  County 
Pennington  Gap  St  Charles 

Loudoun  County 


Lovettsville 


Kenbridge 


Chase  City 
La  Crosse 


Nassawadox 

Burkeville 

Chatham 


t<enbuig  County 
klenbtirg  County 
South  Hill 

Nc  rthampton  County 

I  Jottoway  County 

Pi  Hsylvania  County 


Clinchporl 


Edinburg 


Branchville 
Capron 


Waverly 
Cedar  Bluff 
Glade  Spring 
Appalachia 
Wythevllle 


Covington 
Franklin 
Petersburg 


Hatton 


Re  ckingham  County 
Mount  Crawford 


Scott  County 


Shenandoah  County 

Mount  Jackson 

So  ithampton  County 
Newsoms 

Sussex  County 

!  'azewell  County 

H  ishington  County 

Wise  County 
Pound 
Wythe  County 

Inflependent  Cities 

Richmond 
Winchester 

State  of  Washington 

Adams  County 
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Clarkston 


Rock  Island 


Asotin  County 


Douglas  County 


Grays  Harbor  County 


Montesano 


Kiitg  County 

Duvall  Skykomish 

Seattle 


Kittitas  County 


South  Cle  Elum 


Bingen 


Harrington 


Klickitat  County 


Lincoln  County 


Okanogan  County 
Tonasket  Twisp 

Pend  Oreille  County 
Cusick 

Pierce  County 

Carbonado  South  Prairie 

Roy 


Skagit  County 


Sedro  Woolley 


Granite  Falls 


Snohomish  County 


Thurston  County 


Yelm 


Prescott 


Walla  Walla  County 


Whitman  County 

Collon  Pullman 

Maiden  Tekoa 

Yakima  County 
Grandview  Mablon 


Hedgesville 


Danville 


State  of  West  Virginia 

Berkeley  County 

Boone  County 


Braxton  County 

Bumsville  Gassaway 

Flatwoods 


Grantsville 


Clay 


Calhoun  County 


Clay  County 


Fayette  County 

Ansled  Thurmond 

Meadow  Bridge 

Gilmer  County 
Glenville  Layopolis 

Grant  County 
Bayard 


Greenbrier  County 
Falling  Springs 

Hampshire  County 
Capon  Bridge  Romney 

Hardy  County 
Wardens  viile 


Lost  Creek 


Ripley 


Harrison  County 


Jackson  County 


Jefferson  County 

Charles  town  Shepherdstown 

Ransen 

Kanawha  County 
Cedar  Grove  Clendenin 


Weston 


Hamlin 


Lewis  County 


Lincoln  County 


McDowell  County 
Bradshaw  laeger 

Marion  County 
Pairview 


Mason  County 


Henderson 


Mercer  County 
Bramwell  Oakvale 


Mineral  County 


Elk  Garden 


Mingo  County 

Delbarton  Williamson 

Matewan 


Blacksville 


Peterslown 


Monongalia  County 


Monroe  County 


Ohio  County 
West  Liberty 

Pocahontas  County 
Cass  Ourbin 

Preston  County 

Albright  Tunnellon 

Reedsville 

Randolph  County 
Beverly  Womelsdorff 

Ritchie  County 
Cairo  Pullman 

Roane  County 
Reedy 

Taylor  County 
Fleminglon  Graflon 

Tucker  County 
Davis       '  Parsons 


Upshur  County 
Buckhannon 

Webster  County 
Camden-on-Cauley  Cowen 

Wirt  County 
Elizabeth 

SUte  of  Wisconsin 

Adams  County 

Colbum  Town  Lincoln  To%»n 

Friendship  Richfield  Town 

Leola  Town  Springville  Town 


Ashland  County 


Ashland  Town 
Sanborn  Town 


Shanagolden  Town 
While  River  Town 


Barron  County 

Bear  Lake  Town  Sioux  Creek  Town 

Chetek  Town  Stanfoh)  Town 

Crystal  Lake  Town  Sumner  Town 

Dallas  Turtle  Lake  Town 

Doyle  Town  Vance  Creek  Town 
Maple  Plain  Town 


Bayfield  County 


Delta  Town 
Eileen  Town 
Kelly  Town 
Lincoln  Town 


Mason 
Oulu  Town 
Tripp  Town 


Brown  County 
Green  Bay  Town  Morrison  Town 

Buffalo  County 

Buffalo  Town  Maxville  Town 

Canton  Town  Mondovi  Town 

Cross  Town  Naples  Town 

Lincoln  Town  Nelson 

Burnett  County 

Blaine  Town  Scott  Town 

Daniels  Town  Siren  Town 

La  Follette  Town  Webster 

Calumet  County 
Brolheriown  Town  Charlestown  Town 


Chippewa  County 


Brich  Creek  Town 
Cleveland  Town 
Cornell 
Edson  Town 


Howard  Town 
Sigel  Town 
Tilden  Town 
Woodmohr  Town 


Clark  County 


Butler  Town 
Colby  Town 
Fremont  Town 
Granton 

Green  Grove  Town 
Hixon  Town 
Hoard  Town 


Mayville  Town 
Mentor  Town 
Neillsville 
Reseburg  Town 
Seif  Town 
Unity  Town 
Weston  Town 


Columbia  County 

Caledonia  Town  Lewislon  Town 

Courlland  Town  Scott  Town 

Fountain  Prairie  Town        Springvale  Town 

Crawford  County 

Bell  Center  Freeman  Town 

Bridgeport  Town  Gays  Mills 

Clayton  Town  Haney  Town 

Eastman  Town  Utica  Town 
Eastman 


Dane  County 


Primrose  Town 
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Beaver  Dam 
Chester  Town 
Hubbard  Town 


Leroy  Town 
Shields  Town 
Trenlon  Town 


Douglas  County 


Brule  Town 
Dairyland  Town 
Hawthorne  Town 


Highland  Town 
Solon  Springs  Town 


Dunn  County 


Colfax  Town 
Grant  Town 
Knapp 


Peru  Town 
Sheridan  Town 
Tiffany  Town 


Eau  Claire  County 

Clear  Creek  Town  Wilson  Town 

Otter  Creek  Town 


Florence  County 


Fence  Town 


Fond  Du  Lac  County 


Ashford  Town 
Calumet  Town 


Caswell  Town 
Crandon  Town 


Metomen  Town 
Oakfleld  Town 

Forest  County 

Ross  Town 


Grant  County 


Beetown  Town 
Blue  River 
Boscobel  Town 
Harrison  Town 
Hazel  Green  Town 
Liberty  Town 
Little  Grant  Town 
Millville  Town 
Mount  Hope  Town 
Muscoda  Town 


North  Lancaster  Town 
Paris  Town 
Patch  Grove  Town 
Platteville 
Polosi  Town 
Smelser  Town 
Waterloo  Town 
Watterstown  Town 
Woodman  Town 
Wyalusing  Town 


Exeter  Town 


Green  County 

Jordan  Town 


Green  Lake  County 

Berlin  Town  Manchester  Town 

Kingston  Town  Marquette  Town 

Kingston  Marquette 

Mackford  Town  Princeton 


Avoca 
Clyde  Town 
Eden  Town 


Gumey  Town 


Iowa  County 

Moscow  Town 
Rewey 
Ridgeway  Town 

Iron  County 

Sherman  Town 

Jackson  County 


Adams  Town 
Albion  Town 
Alma  Town 
Bear  Bluff  Town 
Cleveland  Town 
Franklin  Town 
Garfield  Town 


Irving  Town 
Knapp  Town 
Komensky  Town 
Manchester  Town 
Melrose  Town 
Millston  Town 
Springfield  Town 


Jefferson  County 


Azialan  Town 
Ixonia  Town 
Milford  Town 


Sumner  Town 
Waterloo  Town 


Juneau  County 


Clearfield  Town 
Cutler  Town 
Fountain  Town 
Germanlown  Town 
Hustler 


Kildare  Town 
Kingston  Town 
Marion  Town 
Necedah 
Summit  Town 


Barre  Town 
Bums  Town 


La  Crosse  County 
Rockland 


Lafayette  County 

Belmont  Town 
Benton 

Blanchuidville 
Darlingtin  Town 
Seymoui  Town 


Shullsburg 
South  Wayne 
White  Oak  Springs 

Town 
Willow  Springs  Town 


Langlade  County 


Ackley  To»vn 
Ainsworfh  Town 
Antigo  Town 
Evergreeli  Town 
Langlad^  Town 
Parrish  1  own 
Peck  Toi  ^n 


Harrison  ' 
Scott  ToWn 


Manitowoc  County 

Centervill^  Town  Franklin  Town 

Eaton  T(  wn  Two  Crevks  Town 


Bern  Towi 
Brighton 
Cassel  Tlown 
Day  Toy 
Eau  Piei 
Elderon 
Emmet ' 
Frankfoi  [ 
Green 


Niagara  Tiwn 
Peshtigo 
Porterfie  d  Town 


Polar  Town 
Rolling  Town 
Summit  Town 
Upham  Town 
Vilas  Town 
White  Lake 
Wolf  River  Town 


Lincoln  County 


Skanawan  Town 
Somo  Town 


Marathon 
Town 


n 

e  Town 


own 
Town 
Town 


County 

Guenther  Town 
Halsey  Town 
Hamburg  Town 
Hatley 
Hull  Town 
McMillan  Town 
Norrie  Town 
Reid  Town 


V  illey 


Marinette  County 


Pound  Town 
Pound 


Marquette  County 


Buffalo  To  wn 
Crystal  lake  Town 
Endeavai- 
Mecan  Tlown 
Montellc 


Menominee  County 
Menomincfe  Town 


Milwauke 


Angelo  Tfljwn 
Clifton  Town 
Grant  Tt  iwn 
Greenfie  Id  Town 
New  LyBie  Town 
OakdalaTown 
Ridgevide  Town 


Moundville  Township 
Neshkoro  Town 
Neshkoro 
Shields  Town 
Springfield  Town 


Milwaukee  County 


Monroe  County 


Scott  Town 
Sheldon  Town 
Tomah  Town 
Warrens 

Wellington  Town 
Wells  Town 
Wilton  Town 


Armstrong  Town 
Breed  Tf  wn 
How  To^vn 
Lena  ToWn 


Monico  TAwn 


Oconto  County 

Little  River  Town 
Oconto  Falls  Town 
Spruce  Town 
Stiles  Town 

Oneida  County 

Nokomis  Town 


Outagamie  County 


Bear  Cree|i 
Hortonv  lie 
Maine  1  own 


Maple  Creek  Town 
Nichols 


Waubeck  Town 


Clifton  Town 
Elmwood 
El  Paso  Town 
Oak  Grove  Ti 


Tn 


Pepin  County 


Pierce  County 

River  Falls 
Rock  Elm  Town 
Salem  Town 
Union  Town 


Polk  County 


Alden  Town 
Balsam  Lake  Yown 
Laketown  To»fn 
Luck 


Almond  Town 
Nelsonville 


Catawba  Town 
Catawba 
Emery  Town 
Georgetown  Tbwn 
Hackett  Town 


Akan  Town 
Cazenovia 
Dayton  Town 
Orion  Town 


Milltown 

St  Croix  Falls  Town 

Sterling  Town 


Portage  County 

New  Hope  Town 


Price  County 

Kennan  Town 
Ogema  Town 


Prentice  Town 
Prentice 


Richland  County 


Richwood  Town 
Rockbridge  Town 
Willow  Town 


Bradford  Town 
Harmony  To 


i 


Rock  County 


Plymouth  Town 
Spring  Valley  Town 


Atlanta  Town 
Conrath 
Hawkins  Towji 
Hawkins 
Hubbard  Tow 
Ladysmith 
Lawrence  Tovfn 
Richland  Towh 


Rusk  County 


own 


Baldwin  Town 
Cady  Town 
Cylon  Town 
Eau  Galle  To«|rn 
Emerald  Towi 


Fairfield  Town 
Honey  Creek   Town 
Reedsburg  To  vn 
Spring  Green  lown 


Bass  Lake  Towi 
Couderay  Tovf  n 
Hunter  Town 
Lenroot  Town 


Almon  Town 
Aniwa  Town 
Bartelme  Towfi 
Bowler 
Fairbanks  To*n 


Rusk  Town 

Sheldon 

Tony 

True  Town 

Weyerhaeuser 

Willard  Town 

Wilson  Town 


St  Croix  County 


Erin  Prairie  Town 
Clenwood  Town 
Pleasant  Valley  Town 
Rush  River  Town 
SpringHeld  Town 


Sauk  County 


Troy  Town 
Washington  Town 
Westfield  Town 


Sawyer  County 

Meadow  Brook  Town 
Meteor  Town 
Ojibwa  Town 


Shawano  County 


i  'heboygan  County 


Herman  Town 


Cermania  Town 
Grant  Town 
Maple  Grove  Town 
Mattoon 
Seneca  Town 


Taylor  County 


Browning  Town 
Chelsea  Towr 
Ford  Town 
Hammel  Towi 
Little  Black  T9wn 


Lublin 

McKinley  Town 
Maplehurst  Town 
Pershing  Town 
Taft  Town 


Federal  Register  /  Vol.  52.  No.  62  /  Wednesday,  April  1.  1987  /  Notices 


10481 


Trempealeau  County 
Alljion  Town  Sumner  Town 

Arcadia  Town  TrRmpealeau  Town 

Caledonia  Town  Unity  Town 

Strum 


Vernon  County 


Christiana  Town 
Clinton  Town 
De  Solo 

Greenwood  Town 
Hamburg  Town 
Harmony  Town 
Hillsboro  Town 
Kickapoo  Town 
Iji  Farge 


Liberty  Town 
Ontario 
Readstown 
Stark  Town 
Stoddard 
Union  Town 
Viroqua  Town 
Webster  Town 
Whileslown  Town 


Walworth  County 


Darien  Town 
Richmond  Town 


Sharon  Town 
Whitewater 


Washburn  County 

Beaver  Brook  Town  Shell  Lake 

Birchwood  Town  Stone  Lake  Town 

Frog  Creek  Town  Trego  Town 
Minong  Town 

Waupaca  County 

Oupont  Town  Royalton  Town 

l-arrabee  Town  Wyoming  Town 
Utile  Wolf  Town 


Waushara  County 


Aurora  Town 
Bloomfield  Town 
Coloma  Town 
Hancock  Town 


Leon  Town 
Plainfield 
Richford  Town 
Warren  Town 


Winnebago  County 
Nekimi  Town  RushfortI  Town 


Arpin  Town 
Aubumdale  Town 
Hiles  Town 
Lincoln  Town 
Marshfield  Town 


Wood  County 

Pittsville 

Port  Edwards  Township 


Remington  Town 
Richfield  Town 
Rudolph  Town 


Frannie 


Hudson 


La  Grange 


State  of  Wyoming 
Big  Horn  County 

Fremont  County 

Goshen  County 
Voder 


Commonwealth  of  Puerto  Rico 


Aibonito  Municipio 
Arroyo  Municipio 
Calano  Municipio 
Coama  Municipio 
Cuanica  Municipio 
Cuayama  Municipio 
Las  Marias  Municipio 

List  of  Designated  Eligible  Areas  That  are 
Counties 


Las  Piedras  Municipio 
Maricao  Municipio 
Quebradillas  Municipio 
San  German  Municipio 
Santa  Isabel  Municipio 
Too  Alia  Municipio 


State  of  Alabama 


Dallas  County 
Greene  County 


Lamar  County 
Perry  County 


State  of  Alaska 
Aleutian  Islands  Census 

Stale  of  Arizona 
Santa  Cruz  County 


State  of  Arkansas 


Arkansas  County 
Crittenden  County 
Cross  County 
Fulton  County 
lefferson  County 
Johnson  County 


Lee  County 
Mississippi  County 
Pike  County 
St  Francis  County 
Stone  County 
Yell  County 


State  of  California 


Colusa  County 
Kings  County 
1-os  Angeles  County 


San  Benito  County 
San  Francisco  County 


State  of  Colorado 


Custer  County 


Dade  County 


State  of  Florida 


State  of  Georgia 


Butts  County 
Candler  County 
Chattooga  County 
Cherokee  County 
Clay  County 
Colquitt  County 
Coweta  County 
Crisp  County 
Dawson  County 
Dooly  County 
Dougherty  County 
Echols  County 
Franklin  County 
Gilmer  County 
Gordon  County 
Habersham  County 
Jeff  Davis  County 
Madison  County 


Marion  County 
Miller  County 
Mitchell  County 
Monroe  County 
Morgan  County 
Murray  County 
Oglethorpe  Count) 
Schley  County 
Spalding  County 
Sumter  County 
Tift  County 
Troup  County 
Turner  County 
Upson  County 
Walton  County 
While  County 
Wilkes  County 


State  of  Idaho 


Adams  County 


State  of  Illinois 
Cook  County  |ohn»on  County 

State  of  Indiana 
Jennings  County  Knox  County 

State  of  Iowa 

Delaware  County  l^cas  County 

Fremont  County 


Clay  County 


State  of  Kansas 


State  of  Kentucky 


Bath  County 
Clark  County 
Estill  County 
Fleming  County 
Leslie  County 
Lyon  County 
McCreary  County 
McLean  County 
Montgomery  County 


Muhlenberg  County 
Nelson  County 
Nicholas  County 
Ohio  County 
Owsley  County 
Powell  County 
Rockcastle  County 
Spencer  County 
Woodford  County 


State  of  Louisiana 

Acudia  Parish  St  James  Parish 

Avoyelles  Parish  St  Landry  Parish 

Iberia  Parish  Terrebonne  Parish 

LaFourche  Parish  West  Feliciana  Parish 
Orleans  Parish 


Knox  County 


Kent  County 


State  of  Maine 


State  of  Maryland 


State  of  Minnesota 


Beltrami  County 
Cottonwood  County 


Jackson  County 
Morrison  County 


State  of  Mississippi 


Adams  County 
Attala  County 
L.auderdale  County 
Leflore  County 
Lincoln  County 
Lowndes  County 
Noxubee  County 


Pike  County 
Quitman  County 
Sunflower  County 
Tallahatchie  County 
Tate  County 
Washington  County 
Yazoo  County 


Clark  County 
Reynolds  County 


State  of  Missouri 

Washington  Cuunly 


State  of  Montana 
Glacier  County  Golden  Valley  County 

State  of  Nebraska 


Arthur  County 
Banner  County 


Stanton  County 
Wheeler  County 


State  of  Nevada 
Eureka  County  Pershing  County 

Stole  of  New  Jersey 

Essex  County  Passaic  County 

Hudson  County 

Slate  of  New  Mexico 
McKinley  County 

State  of  New  York 
Tompkins  County  Yates  County 

Slate  of  North  Carolina 

Camden  County  Gates  County 

Franklin  County  Granville  County 

State  of  Ohio 
Athens  County  Jackson  County 


Clinton  County 
Holmes  County 


Meigs  County 
Vinton  County 


State  of  South  Carolina 


Abbeville  County 
Calhoun  County 
Chesterfield  County 


Georgetown  County 
Greenwood  County 
Marion  County 


Slate  of  South  Dakota 
Buffalo  County  Campbell  County 

State  of  Tennessee 


Cannon  County 
Chester  County 
Hancock  County 
If  ickman  County 
Lawrence  County 
l^wis  County 


Maury  County 
Moore  County 
Robertson  County 
Scott  County 
Shelby  County 
White  County 


State  of  Texas 


Anderson  County 
Andrews  County 
Crosby  County 
De  Witt  County 
Dickens  County 
Ellis  County 
El  Paso  County 
Cdines  County 
Goliad  County 
Hopkins  County 
Hudspeth  County 
Jim  Hogg  County 
Jim  Wells  County 
Kenedy  County 
King  County 
Lavaca  County 


Lee  County 
Lynn  County 
Martin  County 
Maverick  County 
Morris  County 
Navarro  County 
Parmer  County 
San  Patricio  County 
Schleicher  County 
Sterling  County 
Stonewall  County 
Washington  County 
Webb  County 
Willacy  County 
Wilson  County 
Wise  County 
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State  of  Utah 
Morgan  Coonty  Utah  Cuiinty 

Slate  of  Vermont 
Chittenden  County 

State  of  Virginia 


Accomack  County 
Bland  County 
Buckingham  County 
Carrol!  County 
Charles  City  County 
Dtnwiiidie  County 


Fluvanna  County 
Grayson  County 
Madison  County 
Richmond  County 
Southampton  County 


State  of  West  Virginia 


Boone  County 
Doddridge  County 
Gilmer  County 
Harrison  County 
lefferson  County 
Lewis  County 


Mingo  County 
Monroe  County 
Pendleton  County 
Upshur  County 
Wetzel  County 


State  of  Wisconsin 

Langlade  County  Rusk  County 

Menominee  County 

Appendix  A— HUD  Field  OfHces 

REGION  I 

Boston  Regional  Office 

|ohn  F.  Kennedy  Federal  Building.  Room  800, 
Boston.  Massachusetts  02203-0801.  (617)  223- 
4066 

Hartford  Office 

One  Hartford  Square  West.  Suite  204.  2943 
Hartford,  Connecticut  06106-2943,  (203) 
722-3638 

Manchester  Office 

Norris  Cotton  Federal  Building.  275  Chesnut 
Street.  Manchester.  New  Hampshire  03101- 
2487.  (603)  666-7681 

Providence  Office 

|ohn  O.  Pastore  Federal  Building  and 
U.S.  Post  Office-Kennedy  Plaza.  Room  330. 

Providence.  Rhode  Island  02903.  (401)  528- 

5351 

REGION  II 

New  York  Regional  Office 

26  Federal  Plaza.  Rm.  32130.  New  York.  New 
York  10278-0068,  (212)  264-2401 

Buffalo  Office 

Sfatler  Building.  Mezzanine.  107  Delaware 
Avenue.  Buffalo.  New  York  14202-2986. 
(716)  845-5755 

Caribbean  Office 

Federico  Uegetau  Federal  Building.  U.S. 
Courthouse,  Room  428.  Carlos  E.  Chardon 
Avenue.  Hato  Rey.  Puerto  Rico  00918-2276, 
(809  753-4201 

Newark  Office 

Military  Park  Building,  60  Park  Place. 

Newark.  New  Jersey  07102-5504,  (201)  877- 
1662 

REGION  in 

Philadelphia  Regional  Office 

Liberty  Square  Building.  105  S  7th  SL, 
Philadelphia,  Pennsylvania  19106-3392, 
(215)  597-2560 


Baltimore  Office 

The  Equitable  Building,  10  North  Calvert 
Street  3rd  Floor.  Baltimore,  Maryland 
21202f 1865.  (301 )  962-2121 

Charleston  Office 

405  Capjlol  Street.  Suite  708.  Charleston. 
West  Virginia  25301-1795,  (304)  347-7000 

Pittsbui^h  Office 

412-Old  Post  Office  Courthouse,  Building.  7th 
Ave.  |i  Grant  St..  Pittsburgh,  Pennsylvania 
1521*-1906.  (412)  644-6428 

Richmofid  Office 

701  East  Franklin  Street.  Richmond.  Virginia 
23219(-2.591.  (804)  771-2721 

Washington.  D.C.  Office 

HUD  Building,  451  Seventh  Street,  Room  3156, 
Wastiington.  DC  20410-^500,  (202)  453-4534 

REGIOhJ  IV 

Atlanta, Regional  Office 

Richards.  Russell  Federal  Building,  75  Spring 
Streej.  SW.,  Atlanta,  Georgia  30303-3388, 
(404) B31-5136 

Birming|iam  Office 

Daniel  Building.  15  South  20th  Street, 
Birmingham,  Alabama  35233-2096.  (205) 
254-1B17 

ColumbHa  Office 

Strom  Tfhurmond  Federal  Building.  1835-45 
AsseBibly  Street.  Columbia.  South  Carolina 
29201-2480.  (803)  765-5592 

Greensjioro  Office 

415  North  Edgeworth  Street.  Greensboro. 
North  Carolina  27401-2107,  (919)  333-5361 

lacksoii  Office 

Doctos  AH.  McCoy,  Federal  Building,  100  W. 
Capilol  Street.  Suite  1096.  Jackson. 
Mississippi  39269-1096.  (601 )  965-4702 

]acksoi}ville  Office 

325  We^t  Adams  Street,  lacksonville,  Florida 
32202.  (904)  791-2626 

Knoxvijle  Office 

One  Northshore  Building,  1111  Northshore 
Drivi,  Knoxville.  Tennessee  37919-4090, 
(615)1558-1384 

Louisvlle  Office 

601  Wdst  Broadway.  P.O.  Box  1044. 

Louisville.  Kentucky  40201-1044,  (502)  582- 
5251 1 

Nashvile  Office 

One  Commerce  Place,  Suite  1600.  Nashville, 
Teniiessee  37239-1600.  (615)  736-5213 

RECldfN  V 

Chicagp  Regional  Office 

300  South  Wacker  Drive.  Chicago,  Illinois 
6060M"65.  (312)  353-5680 

Cincintiati  Office 

FederaS  Office  Building,  550  Main  Street,  Rm. 
9002^  Cincinnati,  Ohio  45202,  (513)  684-2884 
Clevelind  Office 

One  Playhouse  Square,  1375  Euclid  Avenue, 
Room  420.  Cleveland,  Ohio  44114-167a 
(216  522-4065 


Columbus  OfTice 

200  North  Hi|jh  Street.  Columbus.  Ohio  4321.'>- 
2499.  (614)  |t69-7345 

Detroit  Offic* 

Mc.N'amara  Federal  Building,  477  Michigan 
Avenue.  D^troiL  Michigan  48226-2592.  (313) 
226-7900 

Grand  Rapid^  Office 

2922  Fuller  AJvenue.  NE..  Grand  Rapids. 

Michigan  4^505-3409.  (616)  456-2216  j 

Indianapolis  Office 

151  North  Delaware  Street.  P.O.  Box  7047, 
Indianapolis,  Indiana  46204-2526.  (317)  269- 
6303  i 

Milwaukee  Office 

Henry  S.  Reuss  Federal  Plaza,  310  West 
Wisconsin  .Avenue,  Suite  1380,  Milwaukee. 
Wisconsin  53203-2290.  (414)  291-1493 

Minneapolis-St.  Paul  Office 

220  Second  Street.  South.  Bridge  Place 
Building.  Minneapolis.  Minnesota  55401- 
2195,  (612)  349-3000 

REGION  VI 

Fort  Worth  Regional  Office 

1600  Throckmorton,  Post  Office  Box  2905. 
Fort  Worth,  Texas  76113-2905.  (817)  885- 
5401 

Houston  Office 

National  Bank  of  Texas  Bldg.,  221  Norfolk, 
Suite  300,  Houston,  Texas  77098-4096,  (713) 
229-3950 

Little  Rock  Office 

Savers  Building.  320  West  Capitol.  Suite  700. 
Little  Rock.  Arkansas  72201.  (501)  378-5931 

New  Orleans  Office 

1661  Canal  ^Ireet  P.O.  Box  70288.  New 
Orleans.  Uouisianna  70172-0288,  (504)  569- 
2300 

Oklahoma  CJity  Office 

Murrah  Federal  Building.  200  NW..  5lh  Street. 
Oklahoma  City.  Oklahoma  73102-3202, 
(405)  231-4181 

San  Antonid  Office 

Washinglonjsquare  Building.  800  Dolorosa. 
P.O.  Box  9163,  San  Antonio.  Texas  78285. 

(512)  229-4781 

REGION  VI ' 

Kansas  City  Regional  Office 

Professional  Building,  1103  Grand  Avenue, 
Kansas  City.  Missouri  64104.  (816)  374-2661 

Des  Moines  Office 

Federal  Building,  210  Walnut  Street.  Room 
259,  Des  Moines,  iowa  50309,  (515)  284-4512 

Omaha  Office 

Braiker/Brandeis  Building.  210  South  16th 
Street.  Omaha,  Nebraska  68102-1622,  (402) 
221-3703 

St.  Louis  OfTice 

210  North  Tucker  Boulevard.  St  Louis. 
Missouri  63101-1997,  (314)  425-4761 
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REGION  VIII 

Denver  Regional  Office 

Executive  Tower  Building,  1405  Curtis  Street, 
Denver,  Colorado  80202-2349.  (303)  844- 
4513 

REGION  IX 

San  Francisco  Regional  Office 

Federal  Building,  450  Golden  Gate  Avenue. 

Post  Office  Box  36003.  San  Francisco. 

California  94102-3448,  (415)  556-4752 

Honolulu  Office 

300  Ala  Moar.a  Boulevard.  Room  3318. 
Honolulu.  Hawaii  96850-4991,  (808)  546- 
2136 

Los  Angeles 

1615  W.  Olympic  Boulevard,  Los  Angeles, 

California  90015-3801.  (213)  251-7122 
Phoenix  Office 

One  North  First  Street,  3rd  Fl.,  Post  Office 
Box  13468.  Phoenix,  Arizona  85002-3468, 
(602)  261-4434 

Sacramento  Office 

777-12th  Street.  Suite  200.  P.O.  Box  1978, 

Sacramento,  California  95809-1978.  (916) 

551-1351 

REGION  X 

Seattle  Regional  Office 

Arcade  Plaza  Building.  1321  Second  Avenue, 
Seattle,  Washington  98101-2054.  (206)  442- 
5414 

Anchorage  Office 

701  C  Street,  Box  64,  Module  G.  Anchorage. 

Alaska  99513-0001.  (907)  271-4170 
Portland  Office 

Cascade  Building.  520  Southwest  Sixth 

Avenue.  Portland.  Oregon  97204-1596,  (503) 
;    221-2561 

|FR  Doc.  87-6217  Filed  3-31-87;  8:45  am) 
BILLING  CODE  4210-27-M 
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Office  of  Worl(ers'  Compensation 
Programs 

20  CFR  Part  10 

Claims  for  Compensation  Under  the 
Federal  Employees'  Compensation  Act, 
as  Amended;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Office  of  Workers'  Compensation 
Programs 

20  CFR  Part  10 

Claims  for  Compensation  Under  the 
Federal  Employees'  Compensation 
Act,  as  Amended 

agency:  Office  of  Workers' 
Compensation  Programs,  Labor. 
action:  Final  rule. 

summary:  The  Department  of  Labor  is 
revising  the  regulations  governing  the 
administration  of  the  Federal 
Employees'  Compensation  Act  (FECA), 
which  provides  benefits  to  Federal 
employees  injured  or  killed  in  the 
performance  of  duty.  The  final  rule 
covers  special  categories  of  employees 
not  previously  addressed  by  regulation, 
amends  sections  which  have  proven 
ineffective,  makes  current  the 
terminology  used  in  the  regulations,  and 
updates  provisions  governing  the  release 
of  information  (Privacy  Act  and 
Freedom  of  Information  Act).  The  chief 
effects  of  the  final  rule  will  be  to  make 
the  claims  process  clearer  and  more 
orderly,  to  standardize  the  application 
of  the  Federal  Employees' 
Compensation  Act  to  classes  of 
employees  not  previously  expressly 
covered  and  to  make  more  specific  the 
duties  and  responsibilities  of  the  various 
parties  ir  the  claims  process.  Major  new 
provisions  include  restricting  the 
procedures  for  using  continuation  of  pay 
(COP),  defining  the  term  "subluxation," 
establishing  procedures  for  reducing 
monetary  compensation  for  failure  or 
refusal  to  participate  in  vocational 
rehabilitation  plan  development  efforts, 
defining  the  procedures  for  declaring 
and  waiving  overpayments,  and 
establishing  specific  periods  within 
which  an  injured  worker  may  request 
reconsideration  of  a  decision  and  submit 
medical  bills  for  payment. 
EFFECTIVE  DATE:  June  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Markey,  Associate  Director 
for  Federal  Employees'  Compensation, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S-3229, 
Frances  Perkins  Building.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210:  Telephone  (202)  523-7552. 
SUPPLEMENTARY  INFORMATION:  Proposed 
regulations  were  published  in  the 
Federal  Register  on  June  6, 1986  (51  FR 
20736)  and  provided  for  a  45-day  period 
for  comment.  On  July  28, 1986  (51  FR 
26903),  the  comment  period  was 
reopened  and  extended  through  August 
27. 1986.  to  allow  additional  time  for 


comment.  During  the  comment  period, 
the  Department  of  Labor  received 
comments  from  twenty  interested 
parties,  including  twelve  Federal 
employing  agencies,  one  Federal 
Executive  Board,  six  labor  organizations 
which  represent  Federal  employees,  and 
one  Department  of  Labor  employee. 

This  final  rule  is  applicable  to  cases 
where  tbe  injury  or  death  occurred  prior 
to  the  effective  date,  but  the  provisions 
of  those  sections  revised  by  this  final 
rule  are  applicable  only  to  initial 
decisions  made  on  and  after  the 
effeciive  date.  The  provisions  of  those 
sections  revised  by  this  final  rule  are  not 
applicable  to  intital  decisions  made 
prior  to  the  effective  date,  even  where 
such  decisioi;  is  being  reviewed  under 
administrative  appeal  procedures,  i.e., 
hearing  before  an  OWCP  representative, 
reconsideration  under  5  U.S.C.  8128(a), 
or  appeal  to  the  Employees' 
Compensation  Appeals  Board. 

On  charge  to  the  regulations  which 
did  not  result  from  the  comments 
received  is  the  elimination  of  all 
references  to  Form  CA-4,  Claim  for 
Compensation  on  Account  of 
Occupational  Disease.  Form  CA-4  will 
no  longer  be  reprinted  and  will  no 
longer  be  included  in  the  inventory  of 
"CA"  forms.  Form  CA-7,  renamed 
"Claim  for  Compensation  Due  to 
Traumatic  Injury  or  Occupational 
Disease,"  is  to  be  used  in  lieu  of  Form 
CA-4  in  cases  of  occupational  disease. 
The  title  of  Form  CA-2  was  revised 
slightly  during  the  most  recent  revision 
of  the  form.  Section  10.20(b)  is  revised 
accordingly.  One  Federal  agency 
questioned  whether  the  title  of  Form 
CA-12,  a  form  used  exclusively  by 
OWCP  in  death  cases,  should  be  "Claim 
for  Continuing  Compensation  on 
Account  of  Death."  The  title  as  shown  in 
the  regulation  is  that  on  the  form  itself, 
and  revision  of  the  title  is  not 
considered  necessary. 

The  Department's  analysis  of  the 
comments  received  are  set  forth  below 
by  sections  on  which  comment  was 
received.  Unless  otherwise  indicated, 
section  references  refer  to  the  sections 
of  the  regulations  as  revised. 

Section  10.1.  One  Federal  agency 
suggested  that  the  term  "reasonable 
expense"  as  used  in  §  10.1(b),  which  is 
used  instead  of  the  previous  language 
"full  range  of  medical  benefits  and 
services,"  be  defined.  The  term 
"reasonable  expense"  was  used  to  avoid 
any  misinterpretation  that  medical  and 
related  services  would  be  furnished 
without  regard  to  cost.  For  a  large 
numbef  of  medical  services,  "reasonable 
expense"  is  defined  by  the  schedule  of 
maximum  allowable  medical  charges 


used  by  the  Office  of  Workers' 
Compensation  Programs  (OWCP)  under 
the  provisions  of  §  10.411. 

A  labor  organization  commented  that 
the  word  "compensable"  as  used  in  the 
same  subsection  implied  that  medical 
and  related  services  are  payable  only 
where  compensation  benefits  are 
payable.  The  use  of  the  term 
"compensable  condition"  does  not 
represent  a  change  in  the  earlier 
language  of  this  subsection.  However, 
recognizing  the  possibility  of 
misinterpretation,  §  10.1(b)  is  revised  to 
refer  to  the  "medical  condition  or 
conditions  accepted  as  being 
employment  related." 

One  labor  organization  noted  the 
deletion  of  tbe  language  in  §  10.1(d) 
(previously  )  10.1(c))  concerning  the 
payment  of  benefits  to  the  victim  of  an 
employment-related  latent  or 
progressive  disease  or  disability,  and 
opposed  such  deletion  if  it  was  intended 
to  signal  a  change  in  policy  for  handling 
occupational  disease  cases.  The  deletion 
of  the  language  in  question  is  not 
intended  to  signal  a  change  in  policy 
and  should  not  be  interpreted  as  such. 
The  language  was  deleted  for  the  reason 
that  the  FECA  defines  injury  to  include 
any  employment-related  latent  or 
progressive  disease  or  disability  (e.g., 
asbestos-related  diseases),  and  that 
regulatory  language  that  "the  provisions 
of  the  Act  shall  be  construed  to  permit 
the  payment  of  benefits"  in  such 
situations  is  unnecessary.  Further, 
retention  of  such  language  could  lead  to 
the  erroneous  interpretation  that  the 
applicability  of  the  FECA  in  such 
situations  is  dependent  upon  the 
regulations  rather  than  the  FECA  itself. 

Section  10.5.  With  regard  to 
definitions  under  §  10.5,  requests  for 
additional  definitions  were  received 
from  three  Federal  agencies.  The  terms 
or  phrases  for  which  definitions  were 
sought  were  "diagnosis,"  "in  the 
performance  of  duty",  "reasonable 
expenses"  (as  used  in  §  10.1(b)  and 
which  is  discussed  above),  and 
"reasonable  or  justified"  (as  used  in 
§  10.124).  One  of  the  Federal  agencies 
also  requested  "a  workable  definition  of 
medical  evidence."  The  word 
"diagnosis"  as  used  in  the  regulations 
has  no  connotation  other  than  its 
common-use  meaning.  Therefore, 
definition  of  "diagnosis"  by  regulation  is 
not  viewed  as  necessary.  "The  phase  "in 
the  performance  of  duty"  embraces  a 
large  portion  of  the  body  of  workers' 
compensation  law  and  principles.  There 
are  a  significant  number  of  general  rules 
concerning  performance  of  duty,  and  the 
vast  majority  of  these  rules  have  . 

significant  exceptions.  Whether  an 
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injury  occurred  "in  the  performance  of 
duty"  is  dependent  upon  the  facts  and 
circumstances  in  a  given  case  and 
requires  the  application  of  the  various 
rules  and  exceptions  on  a  case-by-case 
basis.  Therefore,  a  clear,  concise 
regulatory  definition  of  the  phrase  which 
would  encompass  all  general  rules  and 
all  possible  exceptions  to  those  rules  is 
not  feasible. 

Section  10.124  provides  that  an 
employee  who  refuses  or  neglects  to 
work  after  suitable  work  has  been 
offered  or  secured  for  the  employee  has 
the  burden  of  showing  that  the  refusal  or 
failure  to  work  was  reasonable  or 
justified.  Whether  the  reason  for  the 
refusal  or  failure  to  accept  the  offered 
work  is  reasonable  or  justified  must  be 
evaluated  in  the  light  of  the 
circumstances  which  exist  in  the 
particular  case.  A  reason  which  is  found 
to  be  sufficient  justification  in  one  case 
may  not  be  found  to  be  sufficient  in 
another.  Thus,  defining  "reasonable  or 
justified"  by  regulation  is  not  practical. 
However,  general  guidelines  concerning 
"reasonable  or  justified"  have  been 
established.  As  examples,  refusal  of  an 
offer  of  employment  would  be 
considered  reasonable  or  justified  if 
there  was  a  medically  documented 
worsening  of  the  employee's  condition 
since  initiation  of  the  reemployment 
effort,  if  the  employee  had  found  other 
work  which  fairly  and  reasonably 
represents  his  or  her  earning  capacity 
{in  which  case  compensation  would  be 
adjusted  or  terminated  based  on  the 
employee's  actual  earnings),  if  a  medical 
condition  of  the  claimant  or  a  family 
member  contraindicates  return  to  the 
area  of  residence  at  the  time  of  injury  (in 
a  case  in  which  the  employee  had 
moved  subsequent  to  termination  from 
the  employing  agency's  employment 
rolls),  or  if  the  employee  is  retired  and  is 
receiving  a  schedule  award  for 
permanent  impairment  at  the  time  of  the 
job  offer.  A  refusal  would  not  be 
considered  reasonable  or  justified,  for 
example,  if  based  on  the  employee's 
personal  dislike  of  the  position  or 
location  offered  or  the  work  hours 
scheduled.  Again,  these  examples  are 
general  and  may  not  cover  every  reason 
or  explanation  given  in  justification  of  a 
refusal  of  offered  employment  Thus,  a 
determination  as  to  whether  a  refusal  of 
offered  suitable  work  is  reasonable  or 
justified  is  made  on  a  case-by-case 
basis. 

With  regard  to  a  definition  of 
"medical  evidence,"  the  information 
which  may  be  required  in  a  medical 
report  is  defined  in  §  10.410.  A  more 
specific  definition  of  medical  evidence 
based  on  completeness,  timeliness,  and 


proper  authentication,  as  suggested  by 
the  commentator,  is  not  practical.  The 
required  content  of  medical  evidence 
changes  as  the  circumstances  and  issues 
in  the  case  change.  The  timely 
submission  of  medical  evidence,  while 
not  inconsequential,  is  not  as  important 
as  its  content  in  determining  its 
probative  value.  Further,  as  noted  by 
other  commentators,  the  submission  of 
medical  evidence  is  not  generally  within 
the  total  control  of  the  injured  employee. 
Thus,  medical  evidence  which  failed  to 
meet  a  regulatory  time  standard  for 
submission  could  result  in  an 
unnecessary  and  unjustified  series  of 
terminations  and  reinstatements  of 
benefits.  Finally,  where  a  question 
arises  as  to  the  authenticity  of  medical 
evidence,  appropriate  actions  are  taken. 
However,  to  require  authentication  by 
actual  signature  in  every  instance  is  not 
realistic  in  today's  medical  community 
where  the  use  of  signature  stamps  is  a 
common  practice. 

A  Federal  agency  noted  that  the 
Environmental  Science  Services 
Administration,  referenced  at 
§  10.5(a){ll)(xx)(C).  was  replaced  by  the 
National  Oceanic  and  Atmospheric 
Administration.  The  regulation  is 
revised  accordingly. 

In  response  to  one  commentator's 
observation  that  the  definition  of 
"occupational  disease  or  illness"  is 
confusingly  worded,  §  10.5(a)(16)  has 
been  revised  to  make  the  wording 
clearer.  However,  the  revision  in  no  way 
indicates  any  change  in  the  way  we 
view  or  define  occupational  disease 
cases. 

One  Federal  agency  noted  the 
deletion  of  the  definition  of  "price 
index"  (previously  at  §  10.5(a)(17)).  and 
questioned  the  implication.  At  the  time 
the  proposed  regulation  was  drafted,  the 
price  index  to  be  used  to  compute  cost- 
of-living  increases  was  under  review. 
Although  the  price  index  to  be  used  was 
not  changed  it  is  felt  that  inclusion  of 
the  definition  in  the  regulations  is 
unnecessary  since  the  term  is 
specifically  defined  by  statute  at  5 
U.S.C.  8101(18). 

A  Federal  agency  opined  that 
"disabiUty"  as  defined  at  §  10.5(a)(17) 
should  not  be  limited  to  the  position 
held  at  the  time  of  injury.  We  agree  that 
the  proposed  language  is.  but  was  not 
intended  to  be.  inconsistent  with 
established  law.  Therefore,  the 
paragraph  has  been  revised  to 
accurately  reflect  the  intent  of  the  FECA 
(see  Michael  L.  Shediwy.  31  ECAB 
1156). 

It  was  suggested  by  one  Federal 
agency  that  the  definition  of  "pay  rate 
for  compensation  purposes  "  include  a 


brief  explanation  of  what  is  included 
and  excluded  from  the  computation. 
Rather  than  establishing  what  is  to  be 
included  and  excluded  by  regulatory 
definition,  further  explanation  will  be 
provided  through  the  Federal  Personnel 
Manual  issuance  system. 

A  labor  organization  suggested  that 
the  definition  of  "representative  "  be 
revised  to  include  a  person  designated 
by  a  claimant's  legal  guardian  in  the 
case  where  the  claimant  is  physically  or 
mentally  incapable  of  making  such  a 
designation.  Recognizing  the  potential 
for  the  situation  described.  §  10.5(a)(23) 
is  revised  consistent  with  the 
suggestion. 

Definition  of  the  term  "reasonable 
cause"  as  used  in  §  10.5(a)(24)  was 
requested  by  one  Federal  agency.  The 
determination  as  to  whether  a  husband 
or  wife  was  living  apart  for  reasonable 
cause  is  dependent  on  the  circumstances 
which  exist  in  a  particular  case. 
Accordingly,  a  clear,  concise  definition 
by  regulation  is  not  feasible. 

Sections  10.10  and  10.12.  With  regard 
to  §  10.10  and  §  10.12.  two  Federal 
agencies  requested  guidance  on  the 
retention  and  disposition  of  copies  of 
claims-related  documents  retained  by 
Federal  employing  agencies  for  the 
purpose  of  monitoring  the  claims  of  their 
employees.  The  Office  of  Personnel 
Management  (OPM)  has  recently  issued 
final  regulations  and  interim  procedures 
concerning  the  establishment  of  an 
Employee  Medical  File  System  (EMFS) 
and  an  Employee  Medical  Folder  (see  51 
FR  33233.  published  September  19. 1986). 
In  the  supplementary  information  for 
those  final  regulations.  OPM  specifically 
commented  on  agency  retention  of 
copies  of  FECA  claims-related 
documents  and  the  EMFS.  and  thus 
agencies  should  be  guided  by  those 
comments. 

Three  labor  organizations  commented 
that  §  10.12  should  be  revised  to  make 
clear  that  an  employing  agency  may 
provide  an  employee  or  beneficiary,  or 
the  representative,  with  copies  of 
records  pertaining  to  that  employee's  or 
beneficiary's  claim  under  the  FECA.  We 
agree  that,  with  the  exceptions  provided 
by  29  CFR  70a  (e.g..  the  exception  for 
direct  release  of  medical  records  which 
may  be  harmful  to  the  employee),  an 
employee  or  beneficiary  is  entitled  to  a 
copy  of  the  OWCP  records  pertaining  to 
him  or  her.  and  that  such  right  includes 
obtaining  copies  from  the  employing 
agency  which  has  retained  copies  of 
records  previously  submitted  to  OWCP. 
Therefore.  S  10.12  is  revised  by 
redesignating  subsection  (b)  as 
subsection  (c),  and  adding  a  new 
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subsection  (b)  in  accordance  with  the 
above  stated  position. 

Section  10.23.  Two  labor  organizations 
suggested  that  the  authority  for  the 
increased  penalties  provided  for  in 
§  10.23(a)  be  cited.  The  penalty 
previously  cited  in  this  section  has  its 
basis  in  18  U.S.C.  1920.  However, 
criminal  prosecution  for  fraud  may  be 
sought  under  other  appropriate  Federal 
statutes,  such  as  18  U.S.C.  287  or  1001, 
which  carry  penalties  as  cited  in  the 
revised  regulation.  Since  a  person  may 
be  subject  to  prosecution  under  such 
other  statutes,  the  intent  of  the  revision 
is  to  advise  of  the  possible  maximum 
penalty.  For  the  sake  of  clarification,  the 
regulation  is  revised  to  include  18  U.S.C. 
287  and  1001  as  examples  of 
"appropriate  U.S.  Criminal  Code 
provisions." 

Two  Federal  agencies  recommended 
that  the  penalty  should  also  apply  to 
official  superiors  and  other  persons  who 
knowingly  make  or  certify  to  a  false 
statement.  We  agree  that  the  regulation 
should  advise  of  the  possible  penalty  for 
fraudulent  activity  by  an  official 
superior,  representative,  or  any  other 
person  in  connection  with  a  claim  under 
the  FECA.  Therefore,  §  10.23(a)  is 
revised  to  apply  to  any  person  who 
knowingly  makes  or  certifies  to  a  false 
statement  in  connection  with  a  claim 
under  the  FECA.  Also.  18  U.S.C.  286. 
which  concerns  conspiracy  to  defraud 
the  Government  with  respect  to  claims, 
provides  for  a  fine  of  not  more  than 
$10,000  or  imprisonment  for  not  more 
than  ten  years,  or  both.  In  view  of  this 
greater  penalty.  §  10.23  is  further  revised 
by  redesignating  subsection  (b)  as 
subsection  (c)  and  deleting  the  reference 
to  filing  a  false  report,  and  by  inserting  a 
new  subsection  (b)  concerning 
conspiracy  in  connection  with  a 
fraudulent  claim  under  the  FECA. 

One  Federal  agency  also  suggested 
that  any  person  who  files  a  false  claim 
should  not  receive  any  compensation  on 
account  of  such  claim,  and  that  any 
compenstion  already  paid  be  declared 
an  overpayment  of  compensation  and 
subject  to  collection.  Where  a  claim  is 
false  from  its  beginning,  i.e.,  there  is  no 
entitlement  to  benefits  under  the  FECA, 
compensation  would  not  be  payable, 
and  any  compensation  already  paid 
would  be  declared  an  overpayment  of 
compensation  and  subject  to  collection. 
Similarly,  a  false  claim  for  a  period 
within  an  otherwise  legitimate  claim 
would  not  be  payable,  and  any 
compensation  already  paid  for  that 
period  would  be  declared  an 
overpayment  and  subject  to  collection. 
However,  in  this  latter  situation,  the 
Department  has  no  authority  to  deny 


compeneation  for  any  period,  past  or 
future,  fpr  which  no  false  claim  has  been 
filed  or  false  statement  submitted  and 
for  which  period  compensation  is 
legitima|tely  paid  or  payable. 

Section  10.101.  Clarification  of  the 
statem^it  in  §  10.101(a)  that  the  failure 
to  give  iotice  of  injury  within  30  days 
"may"  tiesult  in  a  loss  of  compensation 
rights  wlas  requested  by  one  Federal 
agency  end  one  labor  organization.  A 
second  agency  suggested  the  failure  to 
give  notice  within  30  days  should  not 
result  in  loss  of  compensation  rights 
where  good  cause  is  shown  for  the 
delay.  The  provisions  of  5  U.S.C.  8119  do 
not  provide  for  excusing  the  failure  to 
meet  thp  written  notice  requirement  on 
the  basis  of  good  cause  shown. 
However,  the  failure  to  file  written 
notice  ^^^ithin  30  days  will  not 
necessarily  result  in  the  loss  of 
compensation  rights.  As  provided  by  5 
U.S.C.  9122.  the  right  to  compensation 
would  not  be  affected  by  the  failure  to 
file  written  notice  of  injury  or  death 
within  30  days  if  (1)  a  claim  for 
compensation  is  filed  within  3  years  of 
the  injury  or  death,  or  (2)  the  immediate 
supervisor  had  timely  actual  knowledge 
of  the  o^i-the-job  injury  or  death. 
Therefore,  given  these  provisions,  it 
cannot  be  categorically  stated  that  the 
failure  to  file  written  notice  as  required 
by  5  U.8.C.  8119  "will"  result  in  the  loss 
of  compensation  rights.  On  the  other 
hand,  if  claim  for  compensation  was  not 
made  within  3  years  and  the  immediate 
supervisor  did  not  have  actual 
knowledge  within  30  days,  then  the 
failure  to  give  written  notice  within  30 
days  of  the  injury  or  death  could  result 
in  the  loss  of  compensation  rights. 

Because  a  claim  for  continuation  of 
pay  (COP)  as  provided  by  5  U.S.C.  8118 
is  included  in  the  notice  of  traumatic 
injury  (ji.e..  Form  CA-1),  it  may  appear 
that  the  failure  to  file  written  notice 
within  30  days  would  deny  the  injured 
employee  a  compensation  right,  i.e.,  the 
right  to  COP.  Howeveif  the  claim  for 
COP  isi  contained  in  the  CA-1  for  the 
purposes  of  timeliness  and  convenience 
and  not  because  written  notice  is  a 
prerequisite  to  the  receipt  of  COP.  Under 
the  provisions  of  5  U.S.C.  8118, 
continuation  of  pay  shall  be  authorized 
to  an  employee  who  has  "filed  a  claim 
for  a  period  of  wage  loss"  within  30 
days.  The  filing  of  Form  CA-7  or  CA-8 
within  30  days  would  satisfy  this 
requirement.  Therefore,  even  with 
respect  to  COP,  it  would  be  incorrect  to 
state  tfcat  the  failure  to  file  written 
notice  of  injury  or  death  within  30  days 
"will"  result  in  the  loss  of  compensation 
rights. 


For  the  above  reasons,  §  10.101  states 
that  the  failure  to  file  timely  written 
notice  "may"  (not  necessarily  "will") 
result  in  a  loss  of  compensation  rights. 
To  clarify  the  use  of  the  word  "may." 
each  subjection  of  §  10.101  is  revised  to      I 
make  reference  to  the  provisions  of  5 
U.S.C.  8122  and  §  10.105  concerning  the 
timely  filing  of  a  claim  for 
compensation. 

Another  Federal  agency 
recommended  that  the  time  for  filing 
notice  be  shortened  from  30  days  to  10 
days.  The  30-day  period  for  filing 
written  notice  is  established  by  statute 
(5  U.S.C.  8119)  and  is  not  subject  to 
change  by  regulation. 

Two  laboj  organizations  noted  that 
each  subsection  should  specify  that 
written  notice  is  necessary.  Since  5 
U.S.C.  8119(c)  provides  that  notice  of 
injury  or  death  shall  be  in  writing,  this 
revision  is  appropriate.  However,  with 
regard  to  filing  a  claim  for 
compensation,  as  was  stated  above,  5 
U.S.C.  8122(a)  provides  that 
compensation  may  be  payable  even  if 
written  notice  is  not  filed  within  30 
days,  provided  that  the  original  claim  is 
filed  within  three  years  of  the  date  of 
injury  or  death,  or  the  immediate 
superior  had  actual  knowledge  of  the 
injury  or  death  within  30  days. 

Finally,  the  advice  that  failure  to 
timely  file  written  notice  of  injury  may 
result  in  a  loss  of  compensation  rights  is 
also  appro[>riate  in  cases  of 
occupational  disease,  but  was 
inadvertently  omitted.  Subsection  (b)  is 
revised  to  correct  this  omission. 

Section  10.102.  Numerous  comments 
were  received  regarding  §  10.102.  Two 
Federal  agencies  noted  that  Federal 
Personnel  Manual  Letter  293-20,  issued 
August  13, 1984,  requires  agencies  to 
establish  and  maintain  an  Employee 
Medical  Folder  (EMF),  and  identifies  the 
CA-1  and  CA-2  forms  not  submitted  to 
the  Department  as  records  to  be 
retained  in  the  EMF  rather  than  the 
employee's  Official  Personnel  Folder. 
See  also  the  final  OPM  regulations         ^ 
published  in  the  Federal  Register  on 
September  19, 1986  (51  FR  33233-37). 
Thus,  §  10.102(a)  is  revised  to  refer  to 
the  Employee  Medical  Folder. 

Four  labor  organizations  commented 
that  the  10-day  time  frame  for  agency 
submission  of  the  written  report  of 
injury  is  excessive,  while  one  Federal 
agency  remarked  that  the  period  was 
too  short.  Another  Federal  agency  asked 
for  clarification  of  the  term  "prolonged 
treatment."  The  four  labor  organizations 
also  stated  that  the  regulations  should 
call  attention  to  the  official  superior's 
responsibility  tu  luniisii  the  employee 
with  the  "Receipt  of  Notice  of  Injury"  (or 
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Occupational  Disease  or  Illness)  which 
is  attached  to  Forms  CA-1  and  CA-2, 
and  suggested  that  the  official  superior 
should  be  authorized  or  required  to 
furnish  a  copy  of  the  completed  claim 
form  to  the  employee  or  the  employee's 
representative.  Previously,  the 
Department  had  used  a  guideline  of  two 
days  for  agency  submission  of  the  notice 
of  injury.  However,  the  completion  and 
submission  of  the  report  of  injury  by  the 
employing  agency  frequently  involves 
coordination  between  the  employee's 
immediate  supervisor  and  the  agency's 
injury  compensation  specialist  and/or 
other  functions  within  the  agency.  Our 
experience  has  shown  that  two  days 
was  an  unrealistically  short  period.  We 
believe  that  10  working  days  is  a  more 
realistic  period  for  agency  submission  of 
the  notice  of  injury.  On  occasion,  an 
employee  may  sustain  an  injury  which 
does  not  result  in  a  loss  of  time  from 
work  and,  because  medical  treatment 
may  be  provided  at  an  agency  medical 
facility,  no  medical  expense  may  be 
incurred.  However,  if  such  injury  results 
in  "prolonged  treatment,"  reporting  of 
the  injury  to  OWCP  is  required  because 
continuing  treatment  is  indicative  of 
more  than  the  most  minor  of  injuries. 
Therefore,  §  10.102(a)  is  revised  to 
define  "prolonged  treatment"  as  more 
than  two  instances  of  medical  treatment 
(i.e.,  initial  examination  and  treatment 
and  one  follow-up  examination  to 
confirm  full  recovery).  With  respect  to 
the  "Receipt  of  Notice  of  Injury," 
subsection  (a)  is  revised  to  make 
specific  reference  to  the  employing 
agency's  responsibility  to  complete  the 
receipt  and  furnish  it  to  the  employee. 
The  addition  of  §  10.102(e)  reflects  the 
Department's  agreement  with  the 
suggestion  that  it  be  made  clear  that  the 
employing  agency  is  authorized  to 
furnish  the  employee  or  beneficiary,  or 
their  representative,  with  a  copy  of  any 
notice,  claim  form,  or  other  document 
concerning  that  employee  or  beneficiary 
completed  and  submitted  to  OWCP  by 
the  employing  agency.  This  includes  any 
notice,  claim  form,  or  document 
previously  submitted  to  OWCP.  a  copy 
of  which  was  retained  by  the  employing 
agency.  While  the  Department  wishes  to 
clarify  that  the  employing  agency  is 
authorized  to  furnish  such  copies,  it  is 
not  the  intent  of  the  Department  to 
require  such  action  on  a  routine  basis  in 
every  case,  although  the  employing 
agency  may  do  so  if  it  desires.  However, 
where  the  employee  or  beneficiary,  or 
their  representative,  makes  a  written 
request,  the  employing  agency  must 
furnish  a  copy  of  any  such  document,  or 
copy  thereof  in  its  possession. 


Two  Federal  agencies  pointed  out  that 
where  there  is  disagreement  with  any 
particular  of  the  injury  as  reported  by 
the  employee.  10  days  for  submission  of 
a  written  explanation  of  the 
disagreement  by  the  official  superior  is 
not  realistic,  especially  in  cases  of 
occupational  disease.  The  intent  of 
requiring  the  submission  of  a  written 
explanation  of  disagreement  at  the  same 
time  as  the  CA-1  or  CA-2  was  to  obtain 
such  information  and  supporting 
documentation  as  promptly  as  possible. 
In  the  vast  majority  of  traumatic  injury 
cases,  we  believe  that  the  explanation 
of  disagreement  can  be  submitted  with 
the  CA-1.  However,  we  agree  that  in 
occupational  disease  cases  the 
submission  of  the  explanation  with  the 
CA-2  is  less  feasible,  since  many  such 
cases  involve  activities  such  as 
researching  past  records  of  testing  to 
establish  exposure  levels.  Therefore, 
§  10.102(b)  is  revised  to  allow  up  to  30 
days  for  the  submission  of  an 
explanation  of  disagreement  in 
occupational  disease  cases.  However, 
this  modification  does  not  change  the 
requirement  that  Form  CA-2  is  to  be 
submitted  to  the  Office  within  10 
working  days  following  receipt  from  the 
employee.  This  subsection  also  revised 
to  reflect  our  agreement  with  the 
comment  of  a  labor  organization  that 
any  such  agency  disagreement  with  the 
particulars  of  the  injury  as  reported  by 
the  employee  may  not  be  used  to  delay 
the  submission  of  the  claim  to  OWCP  or 
to  pressure  the  claimant  to  change  the 
claim. 

A  labor  organization  stated  that  the 
requirement  in  §  10.102(c)  that  the 
employing  agency  provide  "statements 
from  each  co-worker  who  has  firsthand 
knowledge  about  the  employee's 
condition  and  its  cause"  is  an 
unreasonable  and  unnecessary  burden 
and  should  be  deleted.  This  has  been  an 
instruction  to  the  employing  agency  on 
Form  CA-2  for  a  number  of  years,  and  is 
based  on  the  fact  that  statements  from 
witnesses  with  firsthand  knowledge  is 
very  helpful  in  determining  the 
conditions  or  factors  of  employment 
under  which  the  claimant  worked. 
Therefore,  deletion  of  the  requirement  is 
not  desirable.  However,  we  expect  that 
reasonableness  would  be  exercised  in 
complying  with  this  requirement.  For 
example,  in  cases  of  occupational 
diseases  with  long  latency  periods,  the 
agency  is  not  required  to  obtain 
statements  from  co-workers  who  have 
retired  or  otherwise  left  the  employing 
agency.  While  not  agreeing  to  deletion 
of  the  requirement,  the  regulation  is 
revised  to  apply  to  co-workers  with  such 


firsthand  knowledge  who  are  currently 
employed  by  the  agency. 

Section  10. 104.  In  commenting  of 
§  10.104  concerning  the  report  on  the 
attending  physician,  one  labor 
organization  stated  that  because  of 
OWCP's  medical  report  forms  do  not 
specifically  provide  for  the  attending 
physician's  medical  reasons  for  his  or 
her  opinion,  many  employees'  claims  are 
jeopardized  when  no  rationale  is 
provided  by  the  physician.  Two  of  the 
more  frequently  used  forms,  CA-16  and 
CA-20,  do  provide  space  for  the 
physician  to  make  explanation  where 
the  relationship  of  the  diagnosed 
condition  to  the  history  of  injury  is 
doubtful  or  not  clear.  However,  the 
medical  report  forms  in  question  are 
used  primarily  in  connection  with 
traumatic  injury  cases  which  frequently 
do  not  require  significant  rationale  in 
support  of  an  initial  affirmative 
statement  by  the  physician  concerning 
the  relationship  between  the  diagnosed 
condition  and  the  employment  injury. 
For  example,  no  rationale  is  necessary 
to  explain  an  affirmative  opinion  that  a 
broken  leg  is  causally  related  to  a  fall 
down  a  flight  of  stairs.  Where  there  is  a 
need  for  rationalized  medical  opinion, 
the  claimant  is  advised  of  such  need  and 
provided  an  opportunity  to  submit  the 
evidence  (see  §  10.110(b)  concerning 
advising  the  claimant  of  the  defects  of 
his  or  her  claim).  Thus,  a  claim  is  not 
jeopardized  by  the  structure  of  the 
medical  report  forms.  Another  labor 
organization  acknowledged  that  the 
injured  employee  has  the  burden  of 
proof,  but  suggested  that  claimants  be 
clearly  advised  of  their  responsibility  to 
submit  supporting  medical  evidence. 
Such  advice  will  be  included  in  various 
OWCP  forms  and  pamphlets  at  the  time 
of  their  next  revision. 

A  Federal  agency  recommended  that 
subsection  (a)  of  1 10.104  be  revised  to 
provide  that  the  report  of  the  attending 
physician  be  submitted  to  OWCP 
through  the  employing  agency  within 
two  days  after  the  medical  examination 
or  treatment  is  received,  and  that 
subsection  (b)  be  revised  to  provide  that 
additional  reports  be  submitted  through 
the  employing  agency  within  seven 
days.  The  Department  does  not  agree 
with  the  suggested  requirement  that 
medical  reports  be  routed  through  the 
employing  agency  because  such  routing 
will  inevitably  lead  to  unnecessary 
delays  in  OWCP's  receipt  of  the 
evidence  with  corresponding  delays  in 
the  adjudication  of  the  claim.  However, 
the  disagreement  with  the  suggested 
requirement  does  not  infer  that 
employing  agencies  may  not  request 
medical  evidence  related  to  FECA 
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claims  of  their  employeeii.  An  employing 
agency  may  request  copies  of  such 
medical  evidence  from  OWCP.  Where 
the  employing  agency  furnishes  the 
medical  report  form  to  be  used  (as  it 
frequently  does  with  Fonn  CA-16),  the 
agency  may,  if  it  so  desires,  provide  two 
copies  of  the  form  with  a  request  that 
the  original  be  forwarded  directly  to 
OWCP  with  the  copy  returned  to  the 
agency.  Subsection  (c)  is  added  to 
§  10.104  to  more  clearly  reflect  the 
above  stated  positions. 

Section  10.105.  In  commenting  on 
§  10.105(e),  one  labor  organization 
argued  that  there  is  no  statutory 
justification  for  the  non-survivability  of 
a  claim  for  compensation  not  filed  by  an 
employee  while  living,  and  that  this 
subsection  "would  deny  survivor 
benefits  granted  by  law  and  .  .  .  should 
be  deleted."  Survivor  benefits  are 
enumerated  in  5  U.S.C  8133  and 
disability  benefits  are  not  included. 
Specific  exception  is  made  at  5  U.S.C. 
8109  for  the  balance  of  a  schedule 
award.  However,  even  here  the  law 
requires  that  the  employee  have  "filed  a 
valid  claim  in  his  lifetime."  Therefore, 
the  provisions  of  subsection  (e)  do  not 
deny  survivor  benefits  "granted  by  law" 
and  are  within  the  statutory  provisions 
of  the  FECA.  Further,  the  Employees' 
Compensation  Appeals  Board  in  the 
case  olAnna  M.  Hooper,  Docket  No.  86- 
712,  issued  April  29, 1986,  stated  the 
following: 

The  record  shows  that  prior  to  his  death, 
the  employees  did  not  file  a  claim  for 
compensation.  The  Board  has  held  that  an 
award  of  disability  compensation  is  personal 
to  the  recipient.  There  is  no  property  right  in 
an  award  of  compensation  which  can  survive 
in  favor  of  heirs.  Thus,  only  compensation 
accrued,  but  unpaid  before  death  survives  as 
an  asset  of  the  estate  like  any  other  debt. 
Appellant,  as  an  eligible  beneficiary  under  5 
U.S.C.  8133  is  entitled  to  file  for  benefits  on 
account  of  the  death  of  her  husband, 
however,  she  is  excluded  from  filing  for 
compensation  owing  to  him  since  no  claim  for 
compensation  was  filed  by  him  before  his 
death. 

Sections  10.106  and  10.122.  One 
commentator  noted  that  the  provisions 
of  §  10.106  and  §  10.122  appear  to  make 
the  official  superior  responsible  for 
obtaining  medical  support  for  the  claim, 
and  that  the  instruction  to  separate  the 
medical  report  form  from  the  claim  form 
results  in  the  medical  report  form  being 
in  danger  of  being  lost,  misrouted, 
misfiled,  or  otherwise  delayed.  One 
Federal  agency  commented  that  the 
period  within  which  the  employing 
agency  is  to  submit  the  claim  as  stated 
in  §  10.106  should  be  changed  from  5 
days  to  10  days,  while  one  labor 
organization  stated  that  the  similar  time 


frame  in  $  10.122  should  be  changed 
from  5  days  to  2  or  3  days.  We  agree 
that  the  sections  referred  to  could  be 
interpreted  as  placing  a  responsibility 
on  the  official  superior  which  in  fact  he 
or  she  does  not  have.  The  responsibility 
for  submitting,  or  arranging  for  the 
submission  of,  medical  evidence 
concerning  the  period  claimed  rests  with 
the  employee.  However,  the  employing 
agency  does  have  a  responsibility  to 
advise  the  employee  of  his  or  her 
responsibility  to  submit  that  evidence. 
The  comments  concerning  the  specific 
instructions  for  separating  the  medical 
report  form  from  the  claim  form  are  also 
well  taken.  Whether  or  not  a  completed 
medical  report  form  should  be  submitted 
with  the  CA-7  or  CA-fl  is  often 
dependent  on  the  circumstances  which 
exist  in  a  given  case,  e.g.,  whether 
medical  evidence  concerning  the  period 
of  wage  loss  claimed  has  already  been 
submitted  to  OWCP.  Specific  instruction 
by  regulation  concerning  whether  or  not 
the  medical  report  form  should  remain 
attached  to  the  CA-7  or  CA-6  is  not 
considered  necessary  or  appropriate. 
Therefore,  §  10.106  and  §  10.122  are 
revised  by  deleting  the  specific 
instructions  concerning  the  medical 
report  form  and  by  adding  a  statement 
as  to  the  employee's  responsibility  for 
the  submission  of  medical  evidence. 
With  regard  to  the  [>eriod  within  which 
the  employing  agency  is  to  submit  the 
claim  to  OWCP,  previous  regulations 
provided  for  submission  within  2  work 
days:  however,  experience  has  shown 
that  this  is  unrealistic.  On  the  other 
hand,  prompt  submission  by  the 
employing  agency  is  essential  if  income 
interruption  is  to  be  held  to  a  minimum. 
The  5-day  period  is  considered  a  more 
realistic  time  frame.  Where  existing 
agency  procedures  for  completion  of  the 
agency's  portion  of  the  claim  form 
consume  significantly  more  than  five 
work  days,  we  believe  it  is  more 
appropriate  for  the  agency  to  take  steps 
to  streamline  its  process  than  the  extend 
the  period  for  submission.  Also,  in 
addition  to  holding  income  interruption 
of  a  minimum,  the  period  within  which 
an  agency  is  to  submit  a  claim  for 
compensation  is  shorter  than  the  10-day 
period  allowed  by  §  10.102(a)  for 
submission  of  the  notice  of  injury 
because,  generally,  the  completion  of  the 
claim  form  is  less  time-consuming  than 
exploration  of  the  circumstances  of  an 
injury  and  completion  of  the  notice,  but 
more  time-consuming  than  the  2  work 
days  previously  provided. 

Section  10.107.  Concerning  §  10.107 
which  addresses  application  for 
augmented  compensation,  i.e., 
additienal  compensation  payable  on 
accouat  of  dependents,  four  labor 


organizations  stated  that  the  30-day 
requirement  for  response  to  an  OWCP 
request  for  information  as  to  any 
dependents  cited  in  subsection  (c)  was 
unreasonable  and  should  be  45  or  60        ' 
days.  The  Department  does  not  agree 
with  the  assessment  made.  The 
information  requested  concerning 
dependents  should  be  readily  known  by 
the  employee  and  easily  provided.  The 
30-day  period  for  response  is  considered 
more  than  adequate.  No  loss  is 
sustained  by  the  employee  in  the  event 
of  a  late  submission  since  augmented 
compensation  will  be  paid  for  the  entire 
period  of  ehgibiltiy. 

One  Federal  agency  suggested  that 
OWCP  should  be  authorized  to  require 
proof  of  dependents  by  way  of  birth 
certificates  or  other  authentication. 
Where  the  information  provided  by  the 
employee  concerning  dependents  is 
inconclusive  additional  documentation 
in  support  of  the  claim  for  augmented 
compensation  is  requested.  Subsection    , 
(c)  of  §  10.107  is  revised  to  reflect  this      ' 
procedure. 

One  Federal  agency  suggested  that 
reinstatement  of  augmented 
compensation  suspended  under  the 
provisions  of  §  10.107(c)  should  be  made 
retroactive  only  to  the  date  the 
requested  information  was  received, 
while  two  agencies  suggested  that 
reinstatement  should  be  made 
retroactive  to  the  date  of  suspension 
only  if  satisfactory  reasons  for  the  delay 
are  shown.  We  do  not  believe  the 
suggested  course  of  action  is  necessary 
or  appropriate.  The  penalty  of 
suspension  of  compensation  for  failure 
to  timely  furnish  information  relative  to 
augmented  compensation  was  proposed 
on  order  to  minimize  instances  of 
claimants  simply  failing  to  respond  to 
the  request  The  objective  is  to  obtain 
the  needed  information,  not  to  penalize 
the  claimant  where  the  evidence 
submitted  supports  the  payment  of 
augmented  compensation  but  is 
submitted  beyond  30  days  from  the 
request.  Thus,  where  information 
supporting  such  benefit  is  received  after 
30  days,  the  benefit  is  properly 
reinstated  retroactive  to  the  date  of 
suspension.  The  forfeiture  of  augmented 
compensation  is  too  serve  a  penalty  for 
late  submission  where  the  submission 
establishes  entitlement  to  the  benefit  for 
the  period  in  question. 

Two  Federal  agencies  stated  that  the 
right  to  recover  overpayments  of 
augmented  compensation  as  provided 
by  §  10.107(d)  should  not  be  limited  to 
that  provided  by  5  U.S.C.  8129.  The 
Department  does  not  rely  solely  on  the 
provisions  of  5  U.S.C.  8129  in  recovering 
overpayments,  but  makes  use  of  other 
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appropriate  statutes  such  as  the  Debt 
Collection  Act.  Subsectioa  (d)  is 
therefore  revised  to  reflect  this  fact. 

Section  10.110.  With  regard  to 
§  10.110.  three  labor  organizations 
commented  that  the  30-day  period 
specified  in  subsection  (b)  for  submitting 
additional  evidence  in  support  of  the 
claim  is  unreasonable  and  should  be  45 
or  60  days.  One  organization  noted 
further  that  the  provision  should  be 
made  for  notification  to  the  claimant 
whenever  subsequent  submissions  of 
evidence  are  deemed  insufficient  to 
carry  the  burden  of  proof  because  to  not 
so  provide  could  result  in  injustice  and 
an  appearance  of  unfairness.  The 
practice  of  allowing  30  days  for 
submission  of  needed  information  at  the 
time  of  initial  adjudication  has  been 
followed  by  the  OWCP  for  some  time. 
Rather  than  hold  up  the  issuance  of  a 
decision  pending  receipt  of  the  evidence 
(which  in  some  cases  is  never 
submitted),  a  decision  denying  the  claim 
based  on  the  failure  of  the  claimant  to 
meet  his  or  her  burden  is  issued.  Often, 
the  information  is  subsequently  received 
and  the  claim  is  accepted.  Where  the 
evidence  is  not  received,  the  decision 
denying  the  claim  stands  as  is.  The 
practice  has  not  proven  to  be 
detrimental  to  the  claimant,  but  has  in 
our  opinion,  resulted  in  employees  being 
more  aware  of  their  responsibilities  and 
meeting  them  in  a  more  timely  manner. 
To  provide  notice  of  the  same  defect 
with  an  additional  30  days  for  response 
whenever  subsequent  submissions 
continue  to  be  insufficient  perpetuates  a 
non-decision  status  and  is  viewed  as 
unnecessary.  This  procedure  differs 
from  the  where  OWCP  has  the  burden  of 
justifying  modification  or  termination  of 
benefits,  in  those  cases,  the  burden  has 
shifted  because  the  case  has  been 
accepted  and  compensation  paid. 
However,  in  those  cases  which  are  the 
subject  of  §  10.110.  the  burden  of  proof 
still  rests  with  the  claimant.  In  summary, 
based  on  our  experience,  we  believe  the 
procedure  being  followed,  and  now 
formalized  by  regulation,  is  both 
reasonable  and  appropriate. 

In  commenting  on  §  10.110(c).  two 
Federal  agencies  took  the  position  that  it 
is  wrong  for  the  burden  of  proof  to  shift 
to  OWCP.  contending  that  the  burden 
should  always  be  on  the  employee.  The 
Employees'  Compensation  Appeals 
Board  has  held  on  numerous  occasions 
that  once  a  claim  has  been  accepted  and 
compensation  paid,  the  OWCP  has  the 
burden  of  justifying  termination  or 
modiHcation  of  that  compensation. 
While  one  of  the  commentators 
suggested  that  a  change  in  the  regulation 
would  cause  a  change  in  the  decisions  of 


the  Appeals  Board,  we  do  not  believe 
this  to  be  necessarily  true.  Further,  the 
position  is  not  based  solely  on  the 
decisions  of  the  Appeal  Board,  but 
represents  adherence  to  general 
workers"  compensation  principles.  We 
see  no  sufficient  reason  or  basis  to  act 
directly  counter  to  these  principles. 

Section  10.120.  One  Federal  agency 
found  §  10.120  to  be  confusing  in  that 
Forms  CA-1  and  CA-2  do  not  provide 
appropriate  spaces  for  days  used  and 
monies  paid  for  continuation  of  pay  and 
makes  it  appear  that  Form  CA-3  is  an 
optional  form.  There  may  be 
circumstances  under  which  the  use  of 
Form  CA-3  is  not  necessary,  and 
§  10.120  is  worded  in  an  attempt  to 
account  for  such  circumstances.  For 
example,  if  an  employee  sustained  an 
injury  which  resulted  in  a  medical 
expense  but  no  loss  of  time  beyond  the 
date  of  injury,  the  date  of  return  to  work 
could  be  reported  on  Form  CA-1.  Since 
no  continuation  of  pay  would  be 
involved  in  an  occupational  disease 
case,  return  to  work  following  a  short 
period  of  disability  could  be  reported  on 
Form  CA-2.  Also,  where  information 
concerning  continuation  of  pay  was 
previously  provided  to  OWCP, 
subsequent  return  to  work  could  be 
reported  on  Form  CA-8.  Therefore,  if  all 
needed  information  can  be  furnished 
through^he  use  of  other  required  forms, 
repetitious  submission  using  Form  CA-3 
is  unnecessary,  and  to  that  extent  the 
use  of  Form  CA-3  is  optional. 

Section  10.122.  It  was  suggested  by  a 
Federal  agency  that  S  10.122(e)  should 
be  revised  to  provide  that  the  claim  form 
and  medical  report  must  be  submitted 
"to  the  Office,  with  a  copy  to  the 
employing  agency."  before 
compensation  may  be  paid.  As 
previously  stated,  these  regulations  are 
in  no  way  intended  to  prohibit  or 
prevent  employing  agencies  from 
obtaining  copies  of  medical  evidence 
submitted  in  connection  with  the  claims 
from  their  employees.  However,  it  is 
also  not  the  intent  of  the  regulations  to 
establish  a  requirement  that  the 
employing  agency  must  receive  a  copy 
of  the  medical  evidence.  Further,  the 
commentator's  proposal  could  be 
interpreted  as  requiring  the  agency  to 
receive  a  copy  of  the  claim  and  the 
medical  evidence  before  compensation 
could  be  paid.  There  is  not,  and  there 
should  not  be,  any  such  requirement 
associated  with  the  payment  of 
compensation. 

Section  10.123.  Four  labor 
organizations  stated  that  the  advice 
which  is  to  be  provided  to  the  employee 
under  §  10.123(a)  concerning  his  or  her 
obligation  to  return  to  work  as  soon  as 


medically  possible  should  be  in  writing, 
and  two  of  the  organizations  suggested 
that  this  subsection  require  employee 
acknowledgment  of  receipt  and 
understanding  of  the  instruction. 
Written  notification  of  an  employee's 
basic  responsibility  concerning  return  to 
work  is  currently  provided  by  various 
forms  and  letters.  Additional 
information  consistent  with  the 
responsibilities  contained  in  these 
revised  regulations  will  be  provided 
through  modification  of  existing  forms 
when  such  forms  are  next  revised  or  by 
other  appropriate  means  However,  we 
do  not  believe  that  a  regulatory 
requirement  for  employee 
acknowledgment  of  receipt  and 
understanding  of  the  notification  is 
necessary.  Pending  appropriate  forms 
revision,  the  official  superior  does  have 
a  responsibility  to  verbally  advise  the 
employee  of  his  or  her  responsibilities 
with  respect  to  returning  to  work. 

Two  of  the  labor  organizations  also 
stated  that  §  10.123  should  clearly  state 
what  medical  evidence  must  go  to 
OWCP.  and  what,  if  any.  other  than 
CA-17.  goes  to  the  employing  agency,  as 
well  as  who  at  the  employing  agency  is 
authorized  and/or  qualified  to  see  such 
personal  and  private  data.  These  two 
organizations  went  on  to  suggest  that 
the  regulations  should  state  that 
employing  agencies  have  no  authority  to 
conduct  medical  examinations  for  the 
purpose  of  verifying  an  employment- 
related  disability,  or  for  creating 
medical  conflict  or  otherwise  contesting 
the  merit  of  an  on-the-job  injury  claim. 
As  previously  indicated,  all  medical 
evidence  from  the  employee's  physician 
should  be  submitted  directly  to  OWCP. 
While  the  Department  has  not  adopted  a 
commentator's  suggested  requirement 
that  the  medical  evidence  be  submitted 
to  OWCP  through  the  employing  agency, 
the  employing  agency  may  request 
copies  of  submitted  medical  evidence 
from  OWCP.  With  regard  to  who  at  the 
employing  agency  can  see  the  medical 
evidence,  each  agency  has  its  own 
organizational  structure  with  respect  to 
processing  injury  claims.  Thus, 
appropriate  individuals  could  include 
the  immediate  supervisor,  injury 
compensation  specialists,  personnel 
staff,  medical  staff,  and  even  other 
supervisors  who  would  be  involved  as  a 
result  of  a  reemployment  effort. 
Therefore,  medical  evidence  can  be 
provided  to  any  person  within  the 
agency  having  some  responsibility  for 
the  processing  of  a  claim  for 
compensation  or  who  has  a  need  for 
such  information  in  the  fulfillment  of 
their  official  duties.  Finally,  agency 
authority  to  conduct  medical 
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examinations  is  provided  by  regulations 
issued  by  the  Office  of  Personnel 
Management  (see  5  CFR  339.301- 
339.304).  These  regulations  provide 
limited  authority  for  agency-conducted 
examinations  of  employees  receiving 
workers'  compensation  benefits  (see  5 
CFR  339.3011b)),  and  provide  no 
authority  for  the  employing  agency  to 
require  such  employees  to  submit  to 
medical  examinations  for  the  purpose  of 
verifying  the  medical  condition  for 
which  compensation  is  being  paid  (see 
the  Supplementary  Information  at  49  FR 
132^^  Oanuary  11, 1984)).  Neither  the 
FECA  nor  these  revised  regulations  for 
the  administration  and  enforcement  of 
the  FECA  provide  any  further  authority 
for  agency-conducted  medical 
examinations.  In  view  of  these  facts,  a 
negative  statement  in  these  regulations 
as  suggested  by  the  commentator  is  not 
necessary. 

It  was  suggested  by  one  Federal 
agency  that  the  term  "return  to  work"  as 
used  in  §  10.123(c)f2)  should  be 
amplified  so  that  it  does  not  imply  or 
require  a  return  to  the  normal  worksite, 
but  could  include  other  alternate 
locations.  The  term  as  used  in  §  10.123 
was  not  intended  to  limit  return  to  work 
to  the  normal  worksite,  and  the  section 
has  been  revised  to  reflect  this  fact. 

Section  10.124.  A  number  of  comments 
were  received  from  both  Federal 
agencies  and  labor  organizations 
concerning  §  10.124.  One  Federal  agency 
commented  that  more  authority  needs  to 
be  provided  to  OWCP  to  enforce 
§  10.124,  such  as  routine  scheduling  of 
medical  second  opinion  physicals  and  a 
routine  scheduling  of  consultations  with 
vocational  rehabilitation  counselors. 
Additional  regulatory  authority  is  not 
needed  since  sufficient  authority  to 
obtain  medical  examinations  and 
vocational  rehabilitation  services  is 
provided  by  the  FECA  at  5  U.S.C.  8123 
and  8104,  respectively.  Further,  the 
frequency  with  which  such 
examinations  and  services  are  to  be 
obtained  is  best  determined  based  on  a 
case-by-case  basis,  rather  than  on  a 
fixed-time  schedule. 

Revision  has  been  made  to  §  10.124(b) 
in  response  to  comments  from  three 
labor  organizations  that  the  description 
of  available  alternative  positions  which 
the  employee  is  to  furnish  to  his  or  her 
attending  physician  should  include  the 
physical  requirements  of  those 
positions.  The  phrase  "description  of 
such  alternative  positions"  was 
intended  to  include  the  physical 
requirements  since  they  are  essential  to 
the  physician's  assessment  of  the 
employee's  ability  to  perform  those 


positions.  The  revision  is  made  to  more 
clearly  reflect  the  intent. 

Concern  was  expressed  by  two 
Federal  agencies  that  §  10.124  could  be 
interpreted  as  meaning  that 
communications  with  the  physician  are 
controlled  by  the  employee,  and  that  the 
employing  agency  may  not  communicate 
with  tke  physician  regarding  possible 
job  astignments  and  work  limitations 
and  restrictions.  The  intent  of  S  10.123 
and  §  10.124  is  to  equitably  allocate  the 
responsibilities  for  returning  the  injured 
employee  to  gainful  employment  as  soon 
as  possible,  and  to  assure  that  both  the 
employee  and  the  employing  agency  are 
involved  in  preserving  the  injured 
worker's  position  as  a  Federal  employee 
while  permitting  the  healing  process  to 
continue  without  detrimental  effect  on 
the  employee.  Any  interpretation  that 
§  10.123  prohibits  or  prevents  the 
employing  agency  from  communicating 
with  the  employee's  physician  to  request 
medical  information  needed  to  proceed 
with  an  effort  to  return  the  employee  to 
suitable  gainful  employment  would  be 
inconsistent  with  this  intent.  'While  the 
comments  arose  in  connection  with 
§  10.124,  it  is  believed  that  needed 
clarification  is  more  appropriately  made 
at  §  10.123(b). 

The  limitations  and  restrictions  to  be 
taken  into  account  in  determining  the 
suitability  of  offered  employment  as 
described  in  §  10.124(c)  were  the  subject 
of  comments  from  two  labor 
organizations.  Both  organizations  stated 
that  an  offer  of  suitable  employment 
must  also  take  into  account  limitations 
and  restrictions  which  are  incurred 
following  the  employment  injury.  While 
taking  into  account  subsequently 
incurred  limitations  and  restrictions  in 
determining  the  suitability  of  offered 
employment  may  appear  logical  and 
reasonable,  we  have  chosen  not  to 
specifically  include  such  limitations  and 
restrictions  in  §  10.124(c]  because  of  the 
potential  for  tlie  involvement  of  other 
principles  which  come  into  play  in 
establishing  an  injured  employee's  wage- 
earning  capacity  for  the  purposes  of  5 
U.S.C.  8106(a)  and  8115  which  concern 
compensation  for  partial  disability.  In 
determining  an  injured  employee's 
wage-taming  capacity,  limitations  and 
restrictions  incurred  subsequent  to  the 
employment  injury  are  not  considered. 
Thus,  an  offer  of  employment  which  is 
within  the  employee's  pre-existing  and 
injury-related  limitations  and 
restrictions,  but  which  does  not  take 
into  account  subsequently  incurred 
limitations  and  restrictions,  may  be 
found  to  be  representative  of  the 
employee's  wage-earning  capacity. 
Should  an  employee  refuse  such  offered 


employment,  the  subsequently  incurred 
hmitations  and  restrictions  may  serve  as 
reasonable  explanation  for  refusal  so  as 
to  preclude  the  application  of  the 
penalty  provided  by  5  U.S.C.  8106(c)(2). 
However,  reduction  of  compensation  to 
reflect  partial  disability  may  still  be 
accomplished.  We  recognize  that  the 
frequency  of  occurrence  of  such 
circumstances  is  not  great  since  most 
employers  will  not  devote  considerable 
effort  to  offering  employment  which  is 
beyond  the  employee's  actual 
limitations  and  restrictions.  However, 
we  have  chosen  not  to  eliminate  the 
possibihty  by  requiring  by  regulation 
that  the  offered  employment  take  into 
account  subsequently  incurred 
limitations  and  restrictions. 

An  addition  to  §  10.124(c)  was 
suggested  by  one  Federal  agency  which 
would  allow  an  employing  agency  to 
contact  a  current  or  former  employee 
who  is  receiving  compensation  for 
purposes  of  extending  a  job  offer  and/or 
extending  rehabilitation  counseling 
services  to  such  employee  that  meets 
the  employee's  current  medical 
restrictions.  With  regard  to  extending  a 
job  offer,  direct  agency  contact  with  the 
employee  is  the  general  practice  being 
followed,  and  is  within  the  scope  of  the 
procedures  contained  in  \  10.123.  With 
regard  to  extending  rehabilitation 
counseling  ser\'ices,  these  services  are 
currently  provided  by  OWCP  under  the 
authority  given  to  the  Department  by  5 
U.S.C.  8104.  It  is  not  necessary  to 
provide  for  direct  furnishing  of  such 
services  by  the  employing  agency, 
although  such  may  be  offered  by  the 
agency  if  it  is  otherwise  equipped  to 
provide  such  counseling.  However,  this 
is  in  no  way  intended  to  discourage 
agency  referrals  to  OWCP  where  the 
agency  believes  that  a  permanently 
disabled  employee  may  benefit  from  the 
vocational  rehabilitation  services. 

Another  Federal  agency  suggested 
that  9  10.l24(d]  be  revised  to  require  the 
employee  to  provide  on  a  regular  basis 
(e.g.,  monthly,  quarterly,  or  semi- 
annually) proof  of  efforts  to  obtain 
suitable  employment  and,  if  suitable 
employment  is  refused,  to  state  the 
reasons  for  such  refusal.  We  believe 
that  such  information  should  be 
obtained,  but  that  a  regulatory 
requirement  as  described  is  not 
necessary.  Where  OWCP-fumished 
rehabilitation  services  are  being 
provided,  the  needed  information  is 
readily  obtained  through  the 
rehabilitation  counselor  involved  in  the 
reemployment  effort.  Where  such 
services  are  not  being  provided.  OWCP 
obtains  the  information  in  those  cases 
and  at  those  times  as  indicated  by  the 
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circumstances  which  exisl  in  each  case. 
Placement  by  regulation  of  a  regular 
periodic  reporting  requirement  on  each 
employee  is  not  viewed  as  necessary. 

A  labor  organization  noted  that 
subsections  (d)  and  (e)  of  §  10.124 
require  the  partially  disabled  employee 
to  seek  and  accept  suitable  work,  or  risk 
losing  his  or  her  benefits.  It  was 
suggested  that  these  claimants  should 
have  the  opportunity  to  show  that  any 
neglect  or  refusal  to  seek  and  accept 
suitable  work  was  reasonable  or 
justified  before  benefits  are  terminated. 
Such  opportunity  is  currently  provided 
under  existing  procedures.  However,  to 
make  this  clear,  subsections  (c]  and  (e) 
of  i  10.124  are  revised  to  reflect  this 
opportunity.  Subsection  (e)  is  further 
revised  in  response  to  comments  from 
three  labor  organizations  requesting 
clarification  concerning  entitlement  to 
medical  benefits  and  to  compensation 
for  subsequent  periods  of  total 
disability.  Medical  benefits  under  5 
U.S.C.  8103  are  not  affected  by  the 
neglect  or  refusal  to  seek  and  accept 
suitable  work  and  were  not  included  in 
subsection  (e).  However,  in  light  of  the 
request  for  clarification,  medical 
benefits  are  now  specifically  addressed. 
With  respect  to  periods  of  total 
disability  following  termination  of 
entitlement,  no  compensation  is  payable 
for  such  periods.  Once  entitlement  has 
been  terminated  under  the  provisions  of 
5  U.S.C.  8106(c).  such  termination  is 
permanent  regardless  of  any  subsequent 
change  in  the  extent  of  the  employee's 
disability.  Therefore,  a  partially 
disabled  employee  who  refuses  suitable 
work  and  whose  benefits  are  terminated 
for  that  reason  is  not  entitled  to  further 
compensation  even  if  the  employee 
subsequently  becomes  totally  disabled 
as  a  result  of  the  injury.  This  is  reflected 
in  the  language  that  the  employee  "is 
not  entitled  to  further  compensation"  for 
total  or  partial  disability,  or  for 
permanent  impairment. 

Several  comments  were  received 
concerning  S  10.124(f).  One  Federal 
agency  stated  that  an  employee's  failure 
or  refusal  without  good  cause  to  undergo 
vocational  rehabilitation  should  result  in 
termination  of  compensation  rather  than 
reduction  of  compensation.  A  labor 
organization  stated  that  the  penalty 
provided  by  5  U.S.C.  8113(b)  is 
applicable  where  an  individual  without 
good  cause  fails  to  apply  for  and 
undergo  rehabilitation  when  so  required, 
but  should  not  be  apphcable  for  failure 
to  participate  in  the  early  stages  of  a 
rehabilitation  effort.  In  response  to  the 
comment  suggesting  termination  of 
compensation,  the  penalty  provided  by  5 
U.S.C.  8113(b)  calls  for  prospective 


reduction  of  monetary  compensation, 
and  the  Department  does  not  believe  it 
appropriate  to  invoke  by  regulation  a 
penalty  greater  than  that  provided  by 
statute.  With  regard  to  the  applicability 
of  the  provisions  of  5  U.S.C.  8113(b)  to 
the  early  stages  of  rehabilitation, 
rehabilitation  has  been  construed  to 
include  not  only  the  actual  job 
placement  effort  and/or  formalized 
training  program,  but  to  also  include 
essential  preparatory  efforts  (e.g.. 
inter\'iews.  testing,  counseling,  and  work 
evaluations).  These  early  stages  are  an 
integral  part  of  the  total  vocational 
rehabilitation  effort  and  the  failure  or 
refusal  to  participate  in  the  early  stages 
when  so  directed  constitutes  failure  to 
undergo  vocational  rehabilitation. 

Two  Federal  employing  agencies 
suggested  the  addition  of  a  paragraph  to 
§  10.124  which  would  provide  that  after 
the  first  anniversary  of  the 
commencement  of  compensation  an 
employee  is  obligated  to  accept  an  offer 
of  suitable  employment  by  the 
employing  agency  at  his  or  her  former 
duty  station,  even  if  he  or  she  no  longer 
lives  in  the  commuting  area  of  the 
position. 

Further,  the  suggested  paragraph 
would  deem  the  payment  of  relocation 
expenses  by  the  agency  as  part  of  the 
"reasonable  effort  to  place"  obligation 
in  5  U.S.C  8151.  A  commitment  to  pay 
such  relocation  expenses  would  be 
required  prior  to  obligating  the  employee 
to  accept  the  work.  The  suggestions 
concerning  relocation  expenses  arise 
from  the  fact  that  current  travel 
regulations  do  not  appear  to  allow  the 
employing  agency  to  pay  relocation 
expenses  for  returning  a  former 
employee  to  bis  or  her  prior  duty  station. 
With  regard  to  obligating  the  employee 
to  return  to  his  or  her  former  duty 
station,  the  suggested  position  is 
unnecessarily  narrow  and  restrictive  in 
that  it  does  not  take  into  account 
situations  in  which  the  refusal  of  offered 
employment  may  be  reasonable  or 
justified.  There  may  exist  legitimate 
explanation  for  a  former  employee's 
refusal  of  suitable  work  at  the  prior  duty 
station,  for  example,  return  to  that 
geographic  area  being  medically 
contraindicated.  By  acknowledging  and 
taking  into  account  the  realities  of  a 
given  situation,  a  reasonable  and  fair 
obligation  has  been  placed  on  the 
partially  disabled  employee  to  return  to 
suitable  employment,  especially  in  light 
of  the  severity  of  the  penalty  for  refusal 
of  such  employment  (i.e..  termination  of 
entitlement  to  compensation). 
Appreciating  both  the  disruptive  efforts 
on  the  injured  worker  and  the  costs 
incurred  in  relocating  to  accept  suitable 


work  offered  by  the  former  employing 
agency,  employing  agencies  are 
encouraged  to  offer  reemployment  in  the 
area  where  the  former  employee 
currently  resides.  Where  this  is  not 
practical,  the  agency  may,  of  course, 
offer  reemployment  at  the  prior  duty 
station  or  other  alternate  location.  This 
raises  the  issue  of  relocation  expenses 
as  an  obstacle  to  successful 
reemployment  in  such  situations.  The 
commentator  suggested  that  the 
payment  of  relocation  expenses  by  the 
employing  agency  be  authorized  under 
the  provisions  of  5  U.S.C.  8151  which  is 
concerned  with  retention  rights.  Due  to 
the  subject  matter  of  section  8151.  it  has 
been  agreed  by  the  Department  and  the 
Office  of  Personnel  Management  (OPM) 
that  all  issues  involving  that  section 
come  under  the  authority  of  OPM.  Thus, 
it  would  not  be  appropriate  for  the 
Department  to  establish  regulations 
authorizing  agencies  to  pay  relocation 
expenses  under  the  provisions  of  section 
8151.  However,  recognizing  that 
relocation  expenses  is  an  issue  requiring 
resolution,  it  has  been  determined  that 
where  the  acceptance  of  an  agency  offer 
of  suitable  reemployment  made  to  a 
former  employee  would  result  in  the 
employee  incurring  relocation  expenses, 
reasonable  and  necessary  relocation 
expenses  may  be  paid  out  of  the 
Employees'  Compensation  Fund  and.  as 
with  all  such  payments,  charged  back  to 
the  employing  agency.  In  determining 
whether  an  expense  is  reasonable  and 
necessary,  OWCP  will  ttse  as  a  guide 
the  Federal  travel  regulations 
concerning  permanent  change  of  duty 
station.  As  now  stated  in  subsection  (f) 
of  S  10.123,  the  regulation  is  consistent 
with  the  basic  intent  of  the 
commentators'  suggestions. 

Section  10. 125.  In  commenting  on  the 
30-day  period  for  response  to  a  request 
for  earnings  in  §  10.125(a),  two  labor 
organizations  stated  that  the  period  is 
unreasonable  and  should  be  45  or  60 
days.  As  previously  stated  in  response 
to  a  similar  comment  concerning 
§  10.107.  we  view  the  information 
requested  as  being  readily  known  and 
easily  provided  by  the  employee,  and 
we  consider  the  30-day  period  to  be 
reasonable  and  adequate.  Three  Federal 
employing  agencies  commented  that 
requiring  a  report  of  earnings  from  the 
employee  under  the  provisions  of 
subsection  (a)  should  be  mandatory 
rather  than  discretionary  as  indicated 
by  the  language,  and  one  of  these 
agencies  also  suggested  that  the 
frequency  of  these  reports  should  be 
specified.  In  actuality,  current 
procedures  require  that  a  report  of 
earnings  be  periodically  obtained  in  the 
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vast  majority  of  disability  claims. 
Therefore,  in  light  of  actual  practice,  the 
suggested  change  is  not  inappropriate. 
However,  as  recognized  by  the  language 
of  5  U.S.C.  8106(b),  there  are  situations 
in  which  discretion  should  be  exercised 
in  terms  of  whether  and  when  such  a 
report  is  to  be  required.  Giving 
consideration  to  both  actual  practice 
and  the  need  to  account  for  exceptions, 
subsection  (a)  of  §  10.125  is  revised  to 
require  the  periodic  reporting  of 
earnings,  except  where  it  is  found  that 
such  report  is  unnecessary  or 
inappropriate.  One  of  these  agencies 
also  suggested  that  where  compensation 
is  suspended,  reinstatement  should  be 
made  retroactive  only  to  the  date  the 
requested  information  was  received. 
Another  agency  suggested  that  OWCP 
reserve  the  right  to  forfeit  payments 
when  non-compliance  is  either  flagrant 
or  repeated.  Again  referring  to  similar 
comments  made  with  respect  to  §  10.107, 
the  penalty  of  suspension  of 
compensation  is  intended  to  prompt  a 
timely  response  to  a  request  for  earnings 
information.  Where  the  information 
received  supports  the  continuation  of 
compensation,  there  is  insufficient 
reason  to  declare  compensation  forfeit 
for  a  period  otherwise  payable.  Further, 
we  are  confident  that  the  suspension  of 
compensation  once  applied  is  sufficient 
incentive  to  prompt  a  timely  response  to 
future  requests.  One  Federal  agency 
went  on  to  suggest  that  subsection  (a) 
should  be  further  revised  to  provide  that 
a  false  statement  with  respect  to 
employment  or  earnings  may  also 
subject  the  employee  to  disciplinary  or 
adverse  action.  The  taking  of 
disciplinary  or  adverse  action  in  such  a 
situation  is  a  personnel  matter  within 
the  purview  of  the  Office  of  Personnel 
Management  and  does  not  properly 
come  within  the  scope  of  these 
regulations. 

Three  labor  organizations  and  two 
Federal  agencies  suggested  that 
§  10.125(c)  should  address  the  issue  of 
penalties  that  may  be  imposed  if  an 
employee  fails  to  furnish  written 
consent  to  obtain  wage  information  from 
the  Social  Security  Administration.  The 
subsection  is  silent  with  respect  to 
penalties  for  failure  to  provide  written 
consent  because  it  is  our  position  that 
no  penalty  is  applicable.  Providing  such 
consent  is  not  a  condition  of  eligibility 
for  compensation  or  a  requirement  for 
receipt  of  compensation.  Another 
Federal  agency  suggested  that  this 
subsection  be  revised  to  provide  that 
OWCP  may  obtain  wage  information 
from  the  Social  Security  Administration 
"and  the  Internal  Revenue  Service."  The 
inclusion  of  the  suggested  language  is 


viewed  as  unnecessary.  While  wage 
information  in  the  possession  of  the 
Social  Security  Administration  (SSA)  is 
protected  by  Internal  Revenue  Service 
(IRS)  regulations,  the  information  may, 
with  the  claimant's  consent,  be  obtained 
directly  from  SSA. 

Sections  10.126  and  10.127.  Three 
Federal  agencies  commented  on  the 
provisions  of  §  10.126  and  §  10.127.  In 
summary,  these  comments  suggested 
that  an  additional  15  days  be  provided 
when  requested  by  the  beneficiary,  that 
the  date  of  retroactive  reinstatement  be 
the  date  the  requested  information  is 
received,  and  that  forfeiture  be  applied 
for  flagrant  or  repeated  non-compliance 
or  when  good  cause  is  not  shown  for 
non-compliance.  These  suggestions  are 
similar  to  those  made  in  conection  with 
§  10.107(c)  and  §  10.125(a)  and  our 
responses  are  correspondingly  similar. 
Thus,  no  further  revision  is  made  to 
either  1 10.126  or  §  10.127. 

Section  10.130.  Two  Federal  agencies 
suggested  that  §  10.130  be  revised  to 
provide  that  the  employing  agency 
receive  a  copy  of  the  decision  at  the 
time  it  is  issued.  We  agree  with  the 
suggested  change  and  §  10.130  is  revised 
accordingly. 

Section  10.131.  Several  comments 
were  made  with  respect  to  §  10.131.  One 
Federal!  agency  felt  that  a  large  number 
of  deciisions  are  reversed  once  the 
employee  submits  the  needed  evidence 
throu^  the  review  process  provided  by 
5  U.S.G.  8128(a)  and  §  10.138  of  these 
regulations.  Since  review  is  less  costly 
than  a  hearing,  the  commentator 
suggested  that  review  should  be  the  first 
step  in  the  process,  and  that  obtaining 
such  review  should  not  result  in  the 
forfeiture  of  the  employee's  right  to  a 
hearing.  Although  review  under  5  U.S.C. 
8128(a]  is  the  avenue  most  frequently 
used  by  employees  in  contesting  a 
decision,  the  Department  has  no 
authority  to  establish  by  regulation  a 
hearing/review  sequence  different  from 
that  provided  by  statute  at  5  U.S.C. 
8124(b)(1).  Another  Federal  agency 
suggested  that  subsection  (a)  provide 
that  a  representative  from  the  employing 
agency  may  attend  the  hearing  to 
observe  and/or  present  pertinent 
evidence  relative  to  the  claim.  It  has 
been  and  continues  to  be  the 
Department's  position,  as  stated  in 
§  10.140,  that  proceedings  conducted 
with  respect  to  claims  filed  under  the 
FECA  are  nonadversary  in  character. 
We  believe  that  active  agency 
partic^ation  at  the  hearing,  including 
activities  such  as  presenting  evidence 
(other  than  at  the  request  of  the 
employee)  or  questioning  the  employee 
or  other  witnesses,  creates  an  adversary 


proceeding.  Therefore,  while  a 
representative  of  the  employing  agency 
may  attend  the  hearing  as  an  observer 
(as  provided  by  §  10.135),  the  employing 
agency  may  not  present  evidence  at  the 
hearing  unless  requested  to  do  so  by  the 
employee.  However,  this  is  in  no  way 
intended  to  inhibit  or  discourage  the 
employing  egency  from  submitting,  prior 
to  or  after  the  hearing,  any  evidence 
which  it  believes  relevant. 

With  regard  to  §  10.131(b),  two  labor 
organizations  basically  stated  that  this 
subsection  and  §  10.135  allow  for  agency 
participation  in  the  claims  adjudication 
process,  and  are  in  direct  conflict  with 
§  10.140  which  limits  such  participation. 
Another  labor  organization  commented 
that  a  "hearing  on  the  written  record," 
aside  from  being  oxymoronic,  only 
differs  from  reconsideration  under 
§  10.138(b]  in  that  reconsideration 
requires  the  introduction  of  new 
evidence.  Rather  than  a  "hearing  on  the 
written  record,"  the  commentator 
suggested  that  claimants  be  offered  the 
opportunity  to  request  reconsideration 
on  the  basis  of  new  argument  rather 
than  only  new  evidence.  A  total  of  four 
labor  organizations  stated  that  the 
claimant  should  be  allowed  to  change 
an  initial  choice  of  a  hearing  on  the 
written  record  to  an  oral  hearing  if  the 
claimant  or  representative  Hnds  it  in  his 
or  her  best  interests.  One  Federal 
agency  commented  that  15  days  for  the 
agency  to  submit  relevant  evidence 
following  a  hearing  is  too  short  a  period, 
and  one  labor  organization,  in 
commenting  on  §  10.135,  stated  that 
§  10.131(b)  should  be  revised  to  allow 
the  claimant  the  opportunity  to  review 
and  comment  on  any  agency 
submission. 

Agency  attendance  at  hearings  in  the 
role  of  an  observer  does  not  equate  to 
active  participation  in  the  claims 
adjudication  process  since  no  party 
status  is  conferred  on  the  agency.  It  is 
also  our  view  that  agency  attendance  at 
a  hearing  with  the  opportunity  to 
subsequently  submit  relevant  evidence 
does  not  establish  and  should  not  create 
the  appearance  of  an  adversary  process. 
Attendance  without  the  right  to  actively 
participate  allows  the  employing  agency 
to  become  aware  of  the  issue  in  question 
and  to  hear  the  employee's  statements 
in  support  of  the  claim.  Allowing  the 
agency  to  subsequently  submit  evidence 
which  it  believes  relevant  simply 
facilitates  a  prompt  decision  based  on 
as  complete  a  record  as  possible.  In 
response  to  the  comment  that 
opportunity  for  reconsideration  should 
be  allowed  on  the  basis  of  new 
argument  rather  than  only  new 
evidence,  such  opportunity  is  already 
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provided  by  §  10.138(b)(1)  (A)  and  (B). 
However,  in  light  of  the  comment, 
further  explanation  appears  to  be 
warranted.  In  some  cases,  a  claimant 
may  request  a  hearing  prior  to 
reconsideration  in  order  to  protect  the 
right  to  a  hearing  with  subsequent 
opportunitj'  for  reconsideration.  If  the 
claimant  Uves  in  a  relatively  remote 
area,  it  may  be  several  months  before  a 
representative  designated  by  the 
Director  of  OWCP  visits  that  area. 
Rather  than  having  the  claimant  wait  for 
this  period  of  time,  the  Department 
found  it  appropriate  to  offer  claimants 
the  right  to  choose  a  review  of  the 
record  by  such  representative  in  lieu  of 
an  oral  hearing  in  order  to  speed  the 
decision  while  preserving  the  right  to 
subsequently  request  reconsideration. 
We  agree  that  the  claimant,  or  the 
claimant's  representative,  may  change 
an  initial  choice  of  review  of  the  record 
to  oral  hearing.  However,  to  allow  such 
change  without  Umitation  simply  creates 
an  open-ended  situation  of  indefinite 
changing  of  choice.  Therefore,  S  10.131  is 
revised  to  allow  the  claimant  to  change 
his  or  her  initial  choice,  provided  such 
request  for  change  is  made  in  writing 
within  30  days  after  the  date  of 
acknowledgment  by  OWCP's  Branch  of 
Hearings  and  Review  of  receipt  of  the 
claimant's  initial  request  for  hearing  or 
review  of  the  written  record.  With 
regard  to  the  time  allowed  for  agency 
comment  on  the  claimant's  request  for 
review  of  the  record,  we  believe  15  days 
is  sufficient  and  does  not  significantly 
delay  issuance  of  a  decision  to  the 
claimant.  Finally,  appropriate  revision  is 
made  to  reflect  the  opportunity  for  the 
claimant  to  review  and  comment  on  any 
agency  submission. 

Section  10.132.  Three  labor 
organizations  commented  that  the  10- 
day  notice  requirement  for  a  hearing  in 
§  10.132  is  insufficient  and  should  be  20 
days  or  at  least  15  days.  One  of  these 
organizations  stated  that  the  decision 
whether  or  not  to  schedule  a  pre-hearing 
conference  should  not  be  left  solely  to 
the  discretion  of  the  hearing 
representative,  and  that  guidelines  and 
the  right  to  review  by  higher  authority 
should  be  provided.  A  Federal  agency 
suggested  that  the  employing  agency 
should  also  receive  a  copy  of  the  notice 
of  hearing.  The  10-day  notice 
requirement  for  hearing  does  not 
represent  a  revision  of  the  regulations. 
Currently,  notice  of  the  time  and  place 
of  hearing  is  sent  to  the  claimant 
approximately  30  days  prior  to  the 
hearing.  In  view  of  this  practice,  it  is 
appropriate  to  revise  S  10.132  to  provide 
that  written  notice  of  the  hearing  shall 
be  sent  to  the  claimant  at  least  IS  days 


prior  to  the  hearing.  With  regard  to  the 
scheduling  of  a  pre-hearing  conference, 
the  hearing  representative  is  in  the  best 
position  to  determine  whether  the 
reason  for  requesting  a  pre-hearing 
conference  will  assist  in  narrowing  the 
issues  or  deciding  the  case.  Thus,  the 
granting  of  a  pre-hearing  conference  is 
appropriately  left  to  the  hearing 
representatives  discretion.  Sending  a 
copy  of  the  hearing  notice  to  the 
employing  agency  is  needed  to 
accomplish  the  provisions  of  §  10.135; 
therefore,  making  specific  reference  to 
that  procedure  in  §  10.132  is  appropriate. 

Section  10.133.  Four  labor 
organizations  objected  to  the  provision 
in  the  last  sentence  of  $  10.133  that  the 
recording  of  a  hearing  be  preserved 
either  on  magnetic  tape  or  by  transcript, 
and  stated  that  the  original  copy  of  the 
typed  transcript  should  always  be 
available  for  review  by  the  claimant, 
representative,  or  others,  including  the 
Employees'  Compensation  Appeals 
Board.  One  of  these  organizations  noted 
that  it  is  unfair  to  make  the  claimant 
have  a  magnetic  tape  transcribed  at 
personal  expense  so  his  or  her 
representative  can  refer  to  the  record  in 
an  appeal.  When  requested  by  the 
claimant,  the  claimant's  representative 
or  the  employing  agency,  or  where 
necessary  because  of  an  appeal,  a 
transcription  of  the  magnetic  tape  will 
be  made  available  at  no  expense  to  the 
claimant. 

Section  10.134.  One  Federal  agency 
commenting  on  S  10.134  stated  that  an 
employing  agency  should  be  given  the 
opportunity  to  challenge  a  subpoena  it 
considers  too  broad,  too  burdensome,  or 
inappropriate.  As  stated  by  the 
regulation,  a  request  for  subpoena  will 
be  granted  by  OWCP  only  where  the 
testimony  or  materials  are  relevant  to 
the  matter  in  issue  at  the  hearing. 
Therefore,  we  do  not  believe  that 
providing  for  challenge  of  a  subpoena  by 
regulation  is  necessary. 

A  Federal  agency  commented  that  the 
provision  in  §  10.li4(b)  that  non- 
government witnesses  be  paid  "the 
same  fees  and  mileage  as  are  paid  for 
like  services  in  the  District  Court"  could 
be  interpreted  as  meaning  that  expert 
witnesses  such  as  physicians  will  not  be 
paid  their  prevailing  rate.  The 
commentator  went  on  to  state  that,  as  a 
practical  matter,  forcing  a  doctor  to 
testify  for  a  small  fee  is 
courterproductive.  We  agree  with  this 
comment,  and  \  10.134  (b)  and  (c)  are 
revised  to  provide  for  fees  for  expert 
witnesses  not  to  exceed  the  local 
customary  charges  for  such  service.  One 
labor  organization  suggested  that 
§  10.134(c)  concerning  the  payment  of 


witness  fees  by  the  claimant  should 
state  that  it  refers  to  non-government 
writnesses  as  does  subsection  (b). 
Employees  of  the  United  States 
subpoenaed  by  OWCP  in  connection 
with  a  claim  under  the  FECA  are 
considered  to  be  in  an  active  duty  status 
while  attending  the  hearing  and  while 
traveling  to  and  from  the  hearing. 
Therefore,  the  payment  of  fees  for  such 
witnesses  by  the  injured  employee  is  not 
appropriate,  and  §  10.134(c)  is  further 
revised  to  apply  only  to  non-government 
witnesses. 

Section  10135.  In  commenting  on 
§  10.135,  four  Federal  agencies  stated 
that  the  employing  agency  should  be 
allowed  to  present  testimony  or 
evidence  at  the  hearing,  or  at  least  at  the 
invitation  of  the  OWCP  hearing 
representative.  Two  of  these 
commentators  also  suggested  that  the 
employing  agency  be  given  the  right  to 
request  a  hearing.  On  the  other  hand,  a 
labor  organization  stated  that  there  is  no 
need  to  provide  for  the  specific 
involvement  of  employing  agencies  in 
hearings.  The  regulation  provides  for 
agency  attendance  in  the  role  of  an 
observer  so  that  the  agency  may  become 
aware  of  the  issues  and  contentions  in 
order  to  determine  whether  the 
submission  of  additional  relevant 
evidence  is  indicated.  Agency 
attendance  without  the  right  to  actively 
participate  in  the  hearing  does  not.  in 
our  view,  create  an  adversarial  process, 
but  does  further  the  development  of  a 
complete  record.  However,  as  has  been 
stated  earlier,  it  is  the  position  of  the 
Department  that  allowing  the  agency  to 
activiely  participate  in  the  hearing 
process,  other  than  by  specific  request 
of  the  claimant,  equates  to  the 
establishment  of  an  adversarial 
proceeding,  which  is  contrary  to  the 
intent  of  Congress  in  enacting  the  FECA. 
The  provisions  of  §  10.135  will  enable 
the  Department  to  render  a  decision  on 
as  complete  a  record  as  possible  without 
entering  into  an  adversarial  process. 
With  regard  to  the  right  of  an  agency  to 
request  a  hearing,  5  U.S.C  8124  does  not 
provide  the  employing  agency  with  such 
right.  The  language  of  5  U.S.C.  8124(b)(1) 
is  specific  as  to  who  has  the  right  to 
request  a  hearing,  and  the  specificity  of 
the  language  reflects  the  intent  to 
provide  the  right  to  request  a  hearing 
only  to  the  claimant. 

Section  10.136.  Two  labor 
organizations  stated  that  §  10.136  should 
provide  for  issuance  of  a  hearing 
decision  within  30  days  of  the  actual 
hearing  or  the  date  granted  for  the 
submission  of  additional  evidence.  The 
Department  recognizes  the  need  for  the 
prompt  issuance  of  decisions  and 
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altempts  to  do  so.  However,  it  must  be 
recognized  that  evidence  submitted 
during  or  after  the  hearing  may  require 
additional  development  or  clarification 
before  a  proper  decision  can  be  issued. 
To  establish  a  time  frame  for  issuance  of 
a  decision  could  result  in  bypassing 
such  necessary  development  in  order  to 
meet  such  time  standard.  Clearly,  this  is 
contrary  to  the  basic  purpose  of  the 
adjudication  process.  Therefore, 
establishment  of  a  time  standard  for 
issuance  of  hearing  decision  is  viewed 
as  potentially  counterproductive. 

Section  10.137.  Three  labor 
organizations  questioned  the 
Departments  authority  to  impose  costs 
on  the  claimant  for  the  unexcused 
failure  to  appear  at  a  hearing  as 
provided  by  §  10.137,  and  suggested  that 
the  provision  be  deleted.  Costs  are 
incurred  by  the  government  without 
corresponding  benefit  where  the 
claimant  without  good  cause  shown  fails 
to  appear  at  the  hearing.  Such  cost 
should  not  be  assumed  by  the 
goverment  or  by  the  tax-paying  public, 
but  should  be  borne  by  the  individual 
who  necessitated  such  cost,  i.e..  the 
claimant  who  requested  the  hearing  but 
failed  to  appear.  We  believe  there  is 
sufficient  authority  under  5  U.S.C.  8149 
for  such  provision.  Another  labor 
organization  stated  that  there  is  no 
justification  given  for  reducing  the  time 
before  a  scheduled  hearing  during  which 
the  claimant  could  request 
postponement.  The  regulation  provides 
that  written  request  for  postponement 
must  be  received  at  least  three  days 
prior  to  the  scheduled  date  of  hearing. 
Previously,  requests  for  postponement 
could  be  made  up  to  48  hours  before  the 
scheduled  hearing.  Practical 
considerations  for  possible  rescheduling 
of  other  hearings  and  other  support 
service  requirements  were  the  basis  for 
requiring  additional  time  between 
receipt  of  the  request  for  cancellation 
and  the  previously  scheduled  date  of  the 
hearing.  Finally,  two  Federal  agencies 
suggested  that  the  unexcused  failure  to 
appear  at  the  first  hearing  should  be 
deemed  to  waive  the  right  to  a  hearing, 
and  a  decision  should  then  be  made  on 
the  written  record.  Since  a  claimant 
should  not  be  denied  the  right  to  a 
hearing  where  good  cause  is  shown  for 
the  failure  to  appear  at  the  first 
scheduled  hearing,  a  second  hearing  will 
be  scheduled.  However,  if  good  cause  is 
not  shown,  another  hearing  will  not  be 
scheduled,  no  decision  on  the  written 
record  will  be  provided,  and  the 
decision  which  was  the  subject  of  the 
hearing  request  will,  therefore,  remain  in 
force  without  modification.  Thus,  the 
regulation,  as  revised,  has  the  effect  of 


denying  a  hearing  for  the  unexcused 
failure  to  appear  at  the  first  hearing  as 
suggested  by  the  commentators. 

Section  10.138.  The  provisions  of 
§  10.138  relating  to  the  review  of 
decisions  under  5  U.S.C.  8128(a)  elicited 
numeuous  comrhents.  One  Federal 
agency  commented  that  the  one-year 
time  limitation  for  requesting 
reconsideration  is  important  and  should 
be  retained,  while  another  commentator 
suggested  the  limitation  should  be  6 
months  rather  than  one  year.  However, 
five  labor  organizations  objected  to  this 
limitation  characterizing  it  as 
unnecessary,  overly  restrictive,  or 
beyond  the  authority  of  the  Department. 
One  labor  organization  also  objected  to 
the  provision  that  a  denial  of  application 
for  review  is  not  itself  subject  to  further 
review  under  this  section  or  to  hearing 
under  5  10.131,  contending  that,  since 
the  request  is  made  for  merit  review,  a 
refusal  to  do  so  is  therefore  viewed  as 
part  of  an  award  for  or  against  the 
payment  of  compensation.  One  labor 
organization  objected  to  the 
involvement  of  the  employing  agency  in 
the  review  process  since  it  not  only 
delays  case  action  but  creates  the 
appearance  of  adversary  involvement, 
while  another  suggested  that  the 
claimant  should  have  the  right  to  review 
and  comment  on  any  agency 
submission.  In  response,  the  one-year 
time  limitation  is  an  effort  to  curtail  the 
open-ended  reconsideration  process 
currently  provided,  and  to  eliminate 
frivolous  or  repetitious  requests  for 
review  made  years  after  the  issuance  of 
a  decision  which  may  well  have  been 
previaously  reviewed  or  subject  to 
hearing  and/or  appeal.  Section  8128(a] 
of  the  FECA  authorizes  the  Secretary  to 
exercise  discretion  in  determining 
whether  review  will  be  provided.  Some 
limitations,  based  upon  applicable 
decisiions  of  the  Employees' 
Compensation  Appeals  Board,  already 
exist  (and  are  also  formalized  in  this 
regulation)  with  respect  to  the  evidence 
which  must  be  submitted  in  order  to 
obtain  review.  A  limitation  on  the  time 
for  making  such  request  is  equally 
appropriate. 

With  regard  to  not  subjecting  a  denial 
of  application  to  further  review  or 
hearing,  the  claimant  has  the 
responsibility  for  showing  that  a  review 
of  th©  merits  of  a  decision  is  warranted 
by  meeting  the  requirements  specified  in 
§  10.138(b)(1)  {i)-{iii).  Where  such 
showing  is  not  made,  the  denial  of  the 
application  for  review  in  no  way 
constitutes  a  decision  on  the  merits  of 
the  oeiginal  decision  in  question.  It 
should  be  noted  that  the  denial  of 
application  for  review  does  not  prohibit 


or  prevent  a  claimant  from  obtaining 
review  of  the  original  decision  where  a 
subsequent  request  which  meets  the 
requirements  of  §  10.138(b)(1)  (i)-(iii)  is 
made  within  one  year  of  the  original 
decision.  As  far  as  employing  agency 
involvement  is  concerned,  allowing  the  j 
agency  to  become  aware  of  the  issues    | 
and  arguments  involved  in  the  request 
for  review  and  providing  an  opportunity 
to  submit  relevant  comment  and/or 
evidence  is  not  viewed  as  establishing 
an  adversary  process,  but  rather  is 
viewed  as  developing  as  complete  a 
record  as  possible  on  which  to  base  a 
decision.  With  this  full  development  in 
mind,  the  comment  concerning  claimant 
review  of  an  agency  submission  is  well 
taken,  and  similar  to  the  provisions 
associated  with  hearings,  S  10.136(b)(2) 
is  revised  to  provide  such  opportunity  to 
the  claimant. 

Section  10.139.  Two  labor 
organizations  commented  that  decisions 
concerning  the  amounts  payable  for 
medical  services  should  not  be  excluded 
from  review  by  the  Employees' 
Compensation  Appeals  Board.  That 
exclusion  is  set  forth  in  §  10.139  and  was 
added  to  the  regulations  in  1984  (49  FR 
18976,  May  3, 1984).  No  proposal  is  made 
to  further  modify  this  section,  nor  is  one 
appropriate.  As  stated  in  the 
supplemental  information  contained  in 
the  1984  issuance,  issues  concerning  the 
amount  payable  out  of  the  Employees' 
Compensation  Fund  for  medical  services 
are  questions  more  properly  reserved  for 
final  decision  by  the  Director,  OWCP.     , 

Section  10.140.  One  Federal  agency     ' 
commented  that  §  10.140  should  include 
specific  time  frames  within  which 
OWCP  must  render  a  decision  on 
agency  contested  claims.  The  time  taken 
to  render  a  decision  in  agency  contested 
cases  is  dependent  on  the  extent  to 
which  OWCP  needs  additional 
information  in  order  to  properly  resolve 
issues  in  the  claim.  The  extent  to  which 
additional  information  is  needed  and  the 
time  consumed  in  obtaining  that 
information  cannot  be  regulated  by 
establishment  of  a  time  standard  for 
rendering  a  decision.  If  a  mandatory 
time  frame  was  established,  decisions 
might  be  issued  which  would  not  be 
based  on  full  and  necessary 
development  of  the  evidence.  It  is 
expected,  however,  that  one  of  the 
objectives  of  this  regulatory  revision, 
i.e.,  more  complete  and  timely 
submission  of  evidence  by  the  employee 
and  employer,  will  result  in  prompt 
decisons. 

One  labor  organization  commented 
that  providing  the  employing  agency 
with  the  right  to  investigate  employee 
activities  goes  well  beyond  investigation 
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of  criminality  and  would  likely  foster 
employer  abuses  leading  to  invasions  of 
privacy.  In  the  past,  employing  agencies 
have  made  investigations  which  have 
produced  evidence  not  usually  readily 
available  to  OWCP  on  which  OWCP 
can  take  further  action.  Prior  regulations 
have  been  silent  on  such  investigations, 
but  such  investigative  activity  was 
implicit  in  the  employing  agencies' 
obligation  to  monitor  the  progress  of 
their  injured  employees  and,  where 
appropriate,  submit  relevant  evidence. 
Since  several  agencies  have  engaged  in 
these  activities,  it  is  appropriate  that  the 
matter  be  addressed  in  the  regulations. 
While  an  agency  investigation  may 
result  in  evidence  of  less  than  total 
disability,  it  may  show  criminal  fraud. 
However,  to  attempt  to  limit 
investigations  to  only  criminal  activity 
would  in  many  cases  result  in  relevant 
information  never  coming  to  light.  The 
provision  is  reasonable  and  justifiable 
since  it  merely  confirms  the  employing 
agency's  obligations  to  monitor  the 
progress  of  its  injured  employees  and 
submit  relevant  evidence,  especially 
since  the  employing  agency  may  only 
collect  and  present  the  facts  and  may 
not  take  action  with  regard  to  reduction 
or  termination  of  the  claimant's  benefits. 
Another  labor  organization  suggested 
that  any  material  submitted  by  the 
employing  agency  should  be  given  to  the 
claimant  with  the  opportunity  for 
rebuttal  before  any  action  is  taken  on 
the  claimant's  benefits.  To  do  so  for 
every  submission,  including  those  where 
the  submission  has  no  effect  on  the 
claimant's  benefits,  is  viewed  as 
unnecessary.  However,  it  should  be 
noted  that,  beyond  the  claimant's  basic 
right  to  review  his  or  her  file  at  any 
time,  several  regulations  specifically 
provide  for  the  claimant  to  review 
agency  submissions.  For  example, 
§  10.102  authorizes  the  official  superior 
to  furnish  an  employee  with  a  copy  of 
any  notice  of  injury,  claim  forms,  or 
other  documents  completed  and 
submitted  to  OWCP  by  the  employing 
agency,  and  requires  the  official 
superior  to  do  so  where  the  employee 
makes  a  written  request  for  those 
documents.  Also  §  10.131(b),  §  10.135. 
and  1 10.138(b)  provide  the  employee 
with  the  opportunity  to  review  and 
comment  on  any  employing  agency 
submission  made  in  connection  with  a 
hearing  or  reconsideration.  Further,  a 
procedure  has  recently  been 
implemented  whereby  a  notice  of 
proposed  termination  or  reduction  is 
sent  to  the  claimant  where  evidence 
received  provides  a  basis  for  such 
termination  or  reduction.  The  evidence 
together  with  an  explanation  of  the 


basis  for  the  proposed  action  is 
furnished  to  the  claimant  who  is  also 
provided  with  an  opportunity  to  submit 
comment,  evidence  or  argument  in 
response  to  the  notice  of  proposed 
action.  We  believe  this  procedure  and 
the  above-referenced  regulations 
address  the  concerns  expressed  by  the 
commentator. 

One  Federal  agency  also  noted  that 
the  last  sentence  of  §  10.140  provides 
that  in  contested  claims  the  employing 
agency  will  be  notified  "of  the  rationale 
for  approving  the  claim."  and  suggested 
that  the  language  be  changed  to  require 
"the  setting  forth  the  basis  therefor"  as 
used  in  §  10.136.  We  believe  the 
language  used  adequately  expresses  the 
intent  to  provide  the  employing  agency 
with  the  reason  for  accepting  a 
contested  claim.  Finally,  one  Federal 
agency  stated  that  it  was  pursuing  the 
possibility  of  contracting  out  for 
investigative  services,  and  urged  that 
there  should  be  no  bar  to  such  action. 
Whether  an  agency  conducts  an 
investigation  with  its  own  personnel  or 
through  contract  is  not  viewed  as  a 
matter  for  these  regulations.  However, 
regardless  of  who  provides  investigative 
services,  the  provisions  of  $  10.11 
concerning  confidentiality  of  claim- 
related  material  must  be  followed. 

Section  10.141.  A  labor  organization 
suggested  that  §  10.141  should  be 
revised  to  provide  for  Department 
assistance  to  injured  employees  on 
appeals  where  employees  cannot  secure 
and/or  pay  for  an  attorney.  There  is  no 
provision  within  the  FECA  for  providing 
injured  employees  with  such 
representation. 

Section  10. 145.  Two  Federal  agencies 
suggested  that  §  10.145  be  revised  to 
provide  that  the  employing  agency  be 
notified  routinely  when  representative 
fees  are  applied  for.  Representative  fees 
are  paid  for  by  the  claimant  and  not  by 
OWCP  or  the  employing  agency. 
Therefore,  no  reason  exists  for  agency 
involvement  in  the  process  of  reviewing 
the  representative's  fee  request.  One 
labor  organization  suggested  that, 
because  of  the  possibility  of 
intimidation,  OWCP  should  secure  an 
employee's  comments  on  the 
representative's  requested  fee  directly, 
rather  than  having  the  representative 
arrange  for  employee  review  and 
comment  prior  to  submission  to  OWCP. 
The  regulation  reflects  a  procedure  used 
by  OWCP  for  several  years.  The 
purpose  of  the  procedure  was  to  obtain 
the  needed  information  in  one 
submission  so  as  to  facilitate  a  prompt 
decision  with  respect  to  the  requested 
fee.  Our  experience  with  this  procedure 


has  not  revealed  the  situation  with 
which  the  commentator  is  concerned. 

Section  10.201.  Three  Federal  agencies 
stated  with  respect  to  §  10.201  that  they 
supported  the  reduction  from  6  months 
to  90  days  for  the  period  within  which 
continuation  of  pay  (COP)  may  be  used; 
however,  another  commentator  stated 
that  COP  should  not  be  allowed  unless 
the  employee  reports  the  injury  within  3 
work  days,  with  allowance  for 
extenuating  circumstances.  This  latter 
comment  is  inconsistent  with  the 
provisions  of  5  U.S.C.  8118  which,  by 
incorporating  the  time  limitation  set 
forth  in  section  8122(a)(2)  of  the  Act. 
provides  30  days.  On  the  other  hand, 
four  labor  organizations  strongly 
opposed  changing  the  time  for  using 
COP  and  stated  their  belief  that  there 
was  no  justification  shown  for  this 
change.  The  above  comments  are  also 
applicable  to  §  10.203(a)(7)  and 
§  10.208(b)(3).  As  shown  by  the  statutory 
limitation  to  "traumatic  injury,"  the  COP 
provision  was  intended  to  minimize 
income  interruption  in  cases  where  the 
relationship  of  the  disability  to  the 
injury  is  relatively  clear  cut.  The 
Department  believes  that  initial 
disability  occurring  more  than  90  days 
after  the  injury  makes  the  relationship  of 
the  disability  to  the  injury  much  less 
clear  in  the  vast  majority  of  cases,  and 
casts  doubt  upon  the  immediate  granting 
of  such  a  benefit.  The  shortening  of  the 
time  will  not  result  in  the  denial  of 
compensation  entitlement  since 
compensation  would  be  payable  for  any 
disability  occurring  after  90  days. 
Further,  the  significant  delays 
encountered  by  injured  employees  prior 
to  1974  in  receiving  compensation 
payments  was  also  a  major  factor  in  the 
establishment  of  the  COP  provision. 
However,  OWCP  is  currently  able  to 
adjudicate  cases  and  make  payment  in  a 
much  more  timely  manner  than  it  did 
twelve  years  ago,  thus  reducing  the  need 
for  a  6-month  period  for  the  use  of  COP. 

One  Federal  agency  pointed  out  that 
the  provisions  of  §  10.201(c)  are  not 
consistent  with  those  of  §  10.204fa)(4) 
with  respect  to  termination  of  COP  with 
the  termination  of  employment.  We 
agree  that  further  revision  is  necessary. 
Where  an  injured  employee  is  otherwise 
entitled  to  COP.  pay  is  not  to  be 
interrupted  because  of  a  disciplinary 
action.  In  the  case  of  a  disciplinary 
action  of  suspension  without  pay.  the 
claimant's  right  to  COP  as  provided  by- 
statute  supercedes  the  right  of  the 
employing  agency  to  interrupt  that  pay. 
espesially  since  such  suspension  could 
be  accomphshed  after  the  employee 
returns  to  work.  With  regard  to 
termination  of  employment  and 
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continuation  of  pay,  we  recognize  that 
our  earlier  position  had  required 
employing  agencies  to  continue  the  pay 
and  deductions  of  individuals  who  were 
no  longer  on  the  agency's  employment 
rolls.  Since  the  provisions  of  5  U.S.C. 
8118(b)  establish  only  a  maximum 
period  for  continuation  of  pay  (i^.,  for  a 
period  not  to  exceed  45  days)  and  not  a 
minimum  period,  termination  of  COP 
with  the  termination  of  employment  is 
appropriate  and  proper.  However,  the 
termination  of  employment  as  a  result  of 
a  disciplinary  action  where  the 
employee  is  given  final  notice  of  the 
termination  after  an  employment  injury 
raises  the  possibility  of  accusations  that 
employment  was  terminated  because  of 
the  employment  injury.  To  avoid  such 
possible  inference,  §  10.201(c)  is  revised 
to  provide  for  termination  of  COP  with 
the  termination  of  employment  as  a 
result  of  a  disciplinary  action,  provided 
the  final  notice  of  termination  of 
employment  for  cause  is  issued  to  the 
employee  prior  to  the  date  of  injury. 
Since  termination  of  COP  is  directly 
related  to  the  term  of  employment  (i.e., 
the  date  employment  is  to  end),  another 
situation  also  deserves  mention,  and 
that  is  where  an  employee  is  hired  on  a 
"not-to-exceed"  bj^is.  Again,  the  term 
of  employment,  i.e.,  the  ending  date  of 
employment,  as  established  prior  to  the 
date  of  injury  is  the  determinative 
factor.  For  example,  if  an  employee  is 
hired  for  a  period  not  to  exceed  180  days 
and  is  injured  on  the  150th  day,  COP 
may  not  be  terminated  before  the  180th 
day.  However,  if  the  period  of 
employment  had  been  changed  prior  to 
the  date  of  injury  to  160  days  because, 
for  example,  of  a  lack  of  work  for  the 
last  20  days,  then  COP  could  be 
terminated  after  the  160th  day.  Section 
10.204(a)(4)  is  similarly  revised. 

A  Federal  agency  suggested  the 
addition  of  two  paragraphs  to  §  10.201. 
One  paragraph  would  require  the 
employee  to  submit  medical 
documentation  to  substantiate  disability 
and  causal  relationship  between  the 
injury  and  factors  of  employment  prior 
to  the  authorization  of  COP;  and  the 
other  would,  in  cases  of  serious  doubt  as 
to  the  legitimacy  of  the  alleged  injury, 
require  the  employee  to  furnish  medical 
evidence  supporting  disability  prior  to 
the  commencement  of  COP.  While  the 
employee  does  have  the  burden  of 
establishing  his  or  her  entitlement  to 
COP,  both  suggestions  would  not  permit 
the  payment  of  COP  until  detailed 
medical  evidence  is  submitted.  This 
approach  is  not  consistent  with  the 
basic  intent  of  5  U.S.C.  8118,  which  is 
minimization  of  income  interruption. 
Also,  one  Federal  agency  suggested  that, 


in  the  interest  of  expediting  approval  of 
short-term  and  uncontested  claims,  the 
E)epartment  should  explore  methods  of 
delegating  authority  for  agencies  to  give 
final  approval  to  traumatic  injury  claims 
unless  a  claimant  is  appealing  a 
disapproval  of  COP,  or  a  claim  was  not 
filed  within  30  days  from  the  date  of 
injury,  or  COP  time  allowed  has 
exceeded  30  days.  Under  5  U.S.C.  8145, 
the  Secretary  of  Labor  is  authorized  to 
"administer  and  decide  all  questions 
arising  under"  the  FECA.  The  statute 
further  provides  that  the  Secretary  may 
delegate  that  authority  only  to 
emploj'ees  of  the  Department  of  Labor. 
For  this  reason,  the  Department  cannot 
delegate  its  decision  making  authority  to 
any  o^er  official  of  the  United  States 
Government. 

Lastly,  §  10.201  (b)  is  revised  to  make 
clear  ^at  where  an  injury  results  in  the 
employee  being  changed  to  a  different 
work  schedule  which  results  in  a  loss  of 
salary  or  premium  pay,  such  as  Sunday 
pay  or  night  or  shift  differential,  the 
employee  is  entitled  to  continuation  of 
pay  for  such  loss,  regardless  of  whether 
a  personnel  action  was  taken  to  change 
the  employee's  work  schedule. 

Section  10.202.  With  regard  to 
§  10.202,  one  Federal  agency  stated  that 
advanced  leave  is  at  the  dinrrption  of  an 
agency  and  any  implication  that  §  10.202 
authorizes  such  leave  should  be 
clarified.  It  was  not  the  intent  of  the 
regulation  to  require  an  employing 
agency  to  advance  leave  in  this 
situation.  Therefore,  the  section  is 
revised  accordingly.  Two  labor 
organizations  questioned  why  it  is  left  to 
the  discretion  of  the  employing  agency 
to  permit  retroactive  conversion  of  leave 
to  COP.  Initially,  it  was  the 
Department's  position  that  the 
restoration  of  leave  was  a  matter  for  the 
employing  agency.  However,  after 
reviewing  these  comments  and  the 
statutory  provisions  involved,  it  is 
concluded  that  an  injured  employee  has 
a  statutory  right  of  entitlement  to  COP, 
and  that  such  right  supercedes  the 
authority  of  the  employing  agency  with 
respect  to  leave  restoration. 
Administratively,  however,  the 
requirement  to  retroactively  convert  and 
restore  previously  used  leave  cannot  be 
without  limitation.  Therefore,  a  request 
to  convert  previously  used  leave  to  COP 
must  be  made  by  the  employee  within 
one  year  of  the  date  the  leave  was  used 
or  the  date  of  OWCP's  approval  of  the 
claim,  whichever  is  later.  Section  10.202 
is  revised  to  reflect  these  changes.  Also, 
in  light  of  the  ability  of  an  employee  to 
choose  to  receive  COP  (rather  than  to 
lose  the  sick  or  annual  leave  he  or  she  in 
fact  used)  within  the  one-year  period  as 


discussed,  §  10.201(a)(3)  is  revised  by;  ' 
eliminating  the  requirement  that  COP  be 
claimed  within  30  days  and  substituting 
therefor  the  statutory  requirement  that  a 
claim  for  wage  loss  be  filed  withm  30 
days. 

One  of  the  labor  organizations  also 
stated  that  the  last  two  sentences  of  the 
section  are  unnecessarily  restrictive  and 
should  be  deleted.  We  do  not  agree  with 
this  assesanent.  As  provided  by 
§  10.201(b),  the  45-day  COP  period  starts 
with  the  first  day  or  shift  following  the 
day  or  shif^  of  injury  during  which  the 
claimant  is  disabled.  Section  10.202  goes 
on  to  clarify  that  leave  may  not  be  used 
to  delay  the  start  of  the  COP  period,  or 
to  extend  it  beyond  the  45th  day  of 
disability.  To  do  otherwise  would  allow 
for  the  employee  to  timely  file  Form  CA- 
1,  choose  to  use  leave  for  an  extended 
period,  e.g.,  60  days,  submit  no  medical 
evidence  to  OWCP  or  the  employing 
agency  while  on  leave,  and  then  on  the 
sixty-first  day  choose  to  immediately  be 
placed  on  COP  for  an  additional  45 
days.  Aside  from  the  practical  concerns 
related  to  the  lack  of  medical  evidence 
for  the  first  60  days  of  disability,  there  is 
no  clear  advantage  to  the  employee  of 
following  this  course  of  action.  The 
employee  may  use,  if  he  or  she  so 
desires,  the  60  days  of  leave  after  the  i 
COP  period  has  ended.  Since  the  | 

suggested  change  has  no  clear 
advantage,  the  regulation  is  not 
unnecessarily  restrictive. 

While  not  specifically  commented 
upon,  we  wish  to  make  clear  that  the 
term  "buy  back"  as  used  in  §  10.202 
refers  to  the  use  of  compensation 
payments  to  repurchase  leave  used 
during  a  period  for  which  COP  was 
otherwise  payable.  It  does  not  refer  to 
the  conversion  of  leave  to  COP  as 
discussed  above. 

Section  10.203.  A  Federal  agency 
suggested  that  portions  of  §  10.203(a)(5) 
relating  to  intoxication  being  the 
proximate  cause  of  an  injury  be  revised 
to  to  read  ".  .  .  was  proximately  caused 
by  the  employee's  use  of  alcohol  or 
other  drugs."  The  Department  believes 
that  the  term  intoxication  includes  not 
only  alcohol  but  also  drugs.  However,  in 
terms  of  denying  COP  or  compensation, 
the  term  "other  drugs"  is  too  broad.  For 
example,  the  diminishment  of  physical 
or  mental  control  due  to  the  use  of  a 
drug  prescribed  by  a  physician,  or  the 
use  of  an  over-the-counter  medication,  is 
not  sufficient  basis  for  denial  of 
compensation  for  an  injury  resulting 
from  such  use.  Further,  the  Department 
realizes  that  legal  levels  of  intoxication 
have  not  been  established  for  most 
drugs  as  it  has  for  alcohol.  However,  it 
is  reasonable  to  anticipate  that  such 
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levels  will  be  established  over  time. 
Since  the  term  "other  drugs"  is  overly 
broad,  the  term  intoxication  is  defined 
as  including  intoxication  by  alcohol  or 
illegal  drugs.  The  term  "illegal  drugs" 
means  controlled  substances  obtained 
and  used  without  proper  medical 
prescription.  It  must  be  pointed  out  that 
simple  use  of  alcohol  or  illegal  drugs 
does  not  warrant  denial  of  COP  or 
compensation  as  both  5  U.S.C.  6102  and 
this  regulation  require  that  the  injury  or 
death  be  "proximately  caused"  by  the 
intoxication.  Further,  the  inclusion  of 
illegal  drugs  as  a  basis  for  denying  a 
claim  under  the  FECA  in  no  way 
provides  an  employing  agency  with  any 
additional  authority  to  test  employees 
for  drugs  beyond  any  authority  which 
may  otherwise  exist.  Another  Federal 
agency  suggested  that  §  10.203(a)(6)  be 
revised  by  putting  "on  Form  CA-1"  at 
the  end  of  the  paragraph.  The  statutory 
requirement  under  5  U.S.C.  8116  is  for 
the  employee  to  file  "a  claim  for  a 
period  of  wage  loss  due  to  a  traumatic 
injury  .  .  .  on  a  form  approved  by  the 
Secretary  of  Labor."  Form  CA-2 
constitutes  a  claim  for  wage  loss  on  a 
form  approved  by  the  Secretary.  Thus, 
where  an  employee  sustained  a 
traumatic  injury  but  erroneously  filed 
form  CA-2,  the  statutory  requirement 
would  be  satisfied.  We  see  no  reason  to 
establish  a  regulation  which  would  deny 
COP  simply  on  the  basis  that  a  form 
other  than  CA-1  was  used.  Similar  to 
the  comments  made  with  regard  to 
§  10.201,  this  Federal  agency  also 
suggested  that  controversion  and 
termination  of  pay  be  allowed  where  the 
employee  fails  to  submit  medical 
documentation  to  substantiate  that  the 
injury  occurred  and  is  job-related.  As 
stated  in  response  to  those  previous 
comments,  requiring  the  submission  of 
supporting  medical  evidence  before 
initiating  COP  is  not  consistent  with  the 
intent  of  5  U.S.C.  8118.  However,  it 
should  be  noted  that  these  regulations 
allow  for  termination  of  COP  after  10 
work  days  if  prima  facie  medical 
evidence  of  a  traumatic  disabling  injury 
is  not  provided  within  that  time,  subject 
to  reinstatement  if  later  submitted. 

Section  10.204.  Many  comments  were 
received  concerning  §  10.204  and 
particularly  concerning  the  termination 
of  COP  after  10  calendar  days  where  the 
employee  does  not  provide  prima  facie 
medical  evidence  of  a  traumatic 
disabling  injury.  One  Federal  agency 
stated  that  the  period  should  be  2  days 
rather  than  10  days,  while  another 
stated  that  after  the  first  10  days  the 
employee  should  be  required  to  submit 
supporting  medical  evidence  at  7-day 
iiuervals.  Two  labor  organizations. 


however,  stated  that  a  time  limitation 
for  the  submission  of  medical  evidence 
is  unreasonable  since  the  employee 
often  does  not  have  control  over  the 
medical  evidence  and  late  submissions 
usually  occur  because  of  the  physician 
or  medical  facility.  However,  the 
employee  has  the  burden  to  establish  his 
or  her  entitlement  to  the  benefits  under 
the  FECA  The  establishment  of  a  time 
requirement  for  the  submission  of  prima 
facie  medical  evidence  encourages  the 
employee  to  obtain  medical  examination 
and/or  treatment  for  the  injury  and  to 
do  so  in  a  prompt  manner,  and 
minimizes  the  potential  for  abuse  of  a 
benefit  which  is  immediately  payable 
prior  to  a  formal  decision  on 
entitlement.  Thus,  there  is  sufficient 
reason  for  the  establishment  of  a  time 
requirement  for  the  submission  of 
supporting  prima  facie  medical 
evidence.  We  recognize  that  the  time  of 
submission  of  medical  evidence  is  not 
always  under  the  direct  control  of  the 
employee.  Therefore,  §  10.204(a)(1)  is 
revised  to  require  the  submission  of 
such  medical  evidence  within  10 
working  days  rather  than  10  calendar 
days.  This  provides  the  employee  with 
additional  time  to  arrange  for  the 
submission  of  the  evidence  but  does  not 
go  so  far  into  the  45-day  COP  period  as 
to  significantly  lessen  the  effectiveness 
of  the  requirement. 

One  labor  organization  requested 
clarification  of  the  status  of  the 
employee  where  COP  is  terminated  after 
10  days,  but  the  medical  evidence  is 
subsequently  provided.  Where  COP  is 
terminated  after  10  work  days,  the 
employee  may  request  sick  or  annual 
leave  from  that  point  onward.  If 
supporting  medical  evidence  is 
subsequently  submitted,  the  employing 
agency  is  required  to  convert  any  leave 
used  to  COP  and  restore  that  leave  to 
the  employee's  account.  There  is  no 
basis  for  requiring  the  employee  to 
remain  in  an  annual  or  sick  leave  status 
for  that  period  where  entitlement  to 
COP  has  been  established. 

One  commentator  suggested  that  the 
prima  facie  medical  evidence  include  a 
description  of  the  physical  limitations 
imposed  by  the  injury.  The  presence  in 
the  report  of  specific  physical 
limitations,  while  possibly  useful  to  the 
employing  agency  in  terms  of 
determining  whether  suitable  work 
could  be  made  available,  is  not  a 
requirement  for  establishing  the  right  to 
COP,  and  is,  therefore,  not  specifically 
required. 

One  Federal  agency  stated  that  the 
ability  of  the  employing  agency  to 
terminate  COP  under  §  10.204(a)(3]  can 
be  circumvented  where  a  partially 


disabled  employee  simply  refuses  to 
respond  to  an  offer  of  suitable  work. 
The  agency  suggested  that  the  employee 
be  required  to  respond  to  such  offer 
within  2  working  days.  The  concerns  of 
the  commentator  are  recognized.  It  is 
reasonable  to  expect  that  an  employee 
respond  to  such  offer  within  a 
reasonable  time.  However,  2  working 
days  is  considered  too  short  a  period 
given  that  the  employee  should  have  the 
opportunity  to  lake  the  description  of 
the  offered  employment  to  his  or  her 
physician  for  review  and  comment.  We 
believe  5  working  days  is  a  reasonable 
time  for  the  employee  to  respond  to  the 
offer  and  that  failure  to  do  so  within  that 
period  is  sufficient  reason  for  the 
termination  of  COP.  Section  10.204(a)(3) 
is  revised  accordingly. 

A  Federal  agency  suggested  that  the 
reasons  for  agency  termination  of  COP 
be  expanded  to  include  the  failure  of  the 
employee  to  submit  medical  evidence  of 
continuing  disability,  the  lack  of 
submission  of  Form  CA-17  after  several 
requests  have  been  made  to  the 
employee,  the  submission  of  conflicting 
medical  evidence  by  an  employee  who 
changes  physicians  without  prior 
approval,  and  the  submission  of  medical 
evidence  which  appears  to  be 
unsupportive  and  inconsistent.  The 
authority  to  make  determinations 
concerning  an  employee's  entitlement  to 
benefits  of  the  FECA.  including  the 
entitlement  to  COP,  rests  with  the 
Department.  However,  given  the  nature 
and  immediacy  of  COP  and  the  need  to 
minimize  the  inappropriate  payment  of 
the  COP  benefit,  employing  agencies 
may.  under  the  provisions  of  §  10.204. 
take  certain  preliminary  actions  with 
respect  to  continuing  the  employee's 
pay.  Such  actions  are  permitted  where 
the  circumstances  are  clear  and 
straightforward,  such  as  where  the 
employees  attending  physician  finds  the 
employee  no  longer  disabled,  where  the 
employee  refuses  an  offer  of 
employment  which  is  consistent  with 
the  work  restrictions  cited  by  the 
attending  physician,  or  where  the  period 
of  employment  expires.  The 
circumstances  cited  by  the 
commentator,  however,  are  less  clear 
and  straightforward  in  terms  of  the 
employee's  continuing  entitlement  to 
COP.  Once  the  entitlement  is 
established,  the  lack  of  receipt  by  the 
agency  of  certain  information  or  the 
receipt  of  evidence  which  appears  to  be 
unsupportive  or  inconsistent  does  not 
establish  that  the  disability  has  ceased 
or  that  the  employee  is  no  longer 
entitled  to  the  benefit.  Such 
circumstances  often  require  the 
development  of  additional  information 
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before  a  proper  determination  can  be 
made.  Further,  preliminary  agency 
determinations  based  on  incomplete  or 
inconclusive  evidence  increased  the 
potential  for  inappropriate  terminations 
of  COP  and  unnecessary  Hnancial 
hardship  being  placed  on  the  injured 
employee.  Thus,  judgemental 
determinations  as  to  an  employee's 
continuing  entitlement  to  COP  under  the 
circumstances  described  by  the 
commentator  are  clearly  within  the 
purview  of  and  properly  retained  by 
OWCP. 

Lastly,  a  labor  organization 
questioned  the  legality  of  applying  the 
"compensation  "  penalty  in  5  U.S.C.  8123 
to  COP  which  is  not  compensation.  The 
penalty  provision  of  5  U.S.C.  8123(d)  is 
not  being  extended  to  include  COP. 
Rather,  under  the  authority  provided  by 
5  U.S.C.  8118(b)(3),  a  reasonable  penalty 
similar  to  that  provided  by  section 
8123(d)  of  the  FECA  is  being 
established.  The  reference  to  5  U.S.C. 
8123  in  the  regulation  is  to  subsection  (a) 
of  that  statute  and  describes  the  type  of 
examination  invloved,  i.e.,  an 
examination  required  by  OWCP. 

Sections  10.207  and  10.208.  Comments 
and  responses  on  other  sections  of  the 
regulations  are  also  applicable  to 
portions  of  §§  10.207  and  §  10.208,  such 
as  the  10  days  (now  revised  to  read  10 
work  days)  for  the  submission  of  prima 
facie  medical  evidence  of  a  traumatic 
disabling  injury  and  the  shortening  of 
the  period  for  using  COP  from  6  months 
to  90  days.  These  comments  and 
responses  will  not  be  repeated  for  these 
sections.  One  Federal  agency  suggested 
that  §  10.207(c)  be  revised  to  allow  for 
contact  with  the  attending  physician  by 
an  "appropriate  official."  The  term 
"appropriate  official"  is  without 
sufficient  definition.  However,  it  is 
appropriate  for  a  supervisor  of  the 
injured  employee  (and  not  limited  to  the 
immediate  supervisor)  to  contact  the 
attending  physician  for  the  purpose 
stated  in  the  regulation.  Therefore. 
§  10.207(c)  is  revised  to  allow  such 
contact  by  an  appropriate  supervisory 
official. 

Section  10.209.  In  response  to  the 
comment  of  a  Federal  agency  that  the 
employee's  responsibility  to  submit 
prima  facie  medical  evidence  of  a 
traumatic  disabling  injury  within  the 
prescribed  time  limits  should  be 
specifically  addressed.  §  10.209  is 
further  revised  by  redesignating 
subsections  (b)-(f)  as  (c)-{g).  and 
inserting  a  new  subsection  (b)  which 
states  the  employee's  responsibility  to 
submit  to  the  employing  agency  prima 
facie  medical  evidence  of  a  traumatic 
disabling  injury  within  10  work  days  of 


claimkig  COP.  and  advises  of  the 
possible  consequences  for  failure  to  do 
so. 

Section  10.303.  Two  labor 
organizations  suggested  that  the 
"availability  of  suitable  employment"  as 
used  in  §  10.303(a)  should  be  expanded 
by  the  phrase  "in  the  employee's 
commuting  area."  The  suggested 
language  is  too  restrictive.  Based  on 
decisions  of  the  Employee's 
Compensation  Appeals  Board  (e.g., 
Romev  Micallef.  29  ECAB  213).  the 
determination  as  to  availability  of 
suitable  employment  in  a  case  where 
the  employee  has  voluntarily  moved  to 
an  "isolated  area"  (i.e..  an  area  of 
limited  job  opportunity)  may  be  made 
using  the  area  where  the  claimant  was 
employed  at  the  time  of  injury.  Adopting 
the  suggested  language  would  not  allow 
a  suitable  LWEC  determination  in  these 
cases  where  it  is  clearly  appropriate. 

Section  10.304.  A  federal  agency 
suggested  that  §  10.304(c)  be  expanded 
to  include  a  provision  that  compensation 
under  the  schedule  be  "payable 
propcytionately  in  cases  of  aggravation 
to  a  previous  existing  impairment  only  if 
the  degree  (percent)  of  impairment, 
resulting  from  the  employment,  is 
greater  than  the  degree  of  impairment 
caused  prior  to  the  employment."  The 
commentator  also  suggested  that  a  new 
subsection  (f)  be  added  which  would 
basically  reduce  the  compensation 
payable  for  permanent  impairment  by 
reducing  the  percentage  of  impairment 
by  that  percentage  of  impairment  for 
which  the  employee  received  or  is 
entitled  to  receive  compensation  under  a 
state  or  local  workers'  compensation 
law  for  an  earlier  injury  to  the  same 
member  or  function.  Consideration  was 
given  to  such  a  provision  at  the  time 
revision  of  these  regulations  was 
initially  undertaken,  and  it  was  decided 
inclusion  of  such  provision  is  not 
feasible  or  possible.  The  Employees' 
Compensation  Appeals  Board  has  held 
that,  in  determining  the  amount  of  a 
schedule  award  for  a  member  that 
sustained  an  employment-related 
impairment,  preexisting  impairments  are 
to  be  included  (see  Raymond  E.  Gwynn, 
35  ECAB  247),  and  that  the  language  in  5 
U.S.C.  8108  concerning  reduction  of  a 
schedule  award  for  an  "earlier  injury" 
meaoB  an  earlier  injury  in  Federal 
civilian  employment  (see  Frances  Marie 
Krai.  24  ECAB  157).  Thus,  absent  a 
legislative  amendment,  the  suggested 
revision  of  the  regulation  would  not  be 
consistent  with  well-established 
workers'  compensation  principles  or  5 
use.  8108.  Further,  even  if  the 
suggested  revision  was  not  inconsistent 
with  such  principles  and  statutory 


provisions,  in  order  to  implement  the 
suggestion,  the  record  would  clearly 
have  to  establish  the  percentage  of 
impairment  which  pre-existed  Federal 
employment.  This  information  is  not 
available  in  usable  form  in  the  vast 
majority  of  cases.  To  have  the  needed 
information  available  for  the  future,  pre- 
employment  physical  examinations 
would  have  to  include  a  full  evaluation 
of  all  scheduled  members  (hearing  tests, 
eye  examinations,  pulmonary  function 
tests,  etc.)  and  the  establishment  of  the 
percentage  of  impairment,  where 
appropriate,  using  the  guidelines  used 
by  OWCP.  The  cost  of  implementing  this 
would  be  prohibitive. 

Section  10.310.  Three  labor 
organizations  took  issue  with  the 
provision  in  §  10.310  which  precludes 
the  repurchase  of  leave  taken  during  the 
45-day  COP  period.  As  provided  by  5 
U.S.C.  8118(c).  compensation  is  not 
payable  until  after  the  COP  period  ends. 
Therefore,  compensation  cannot  be  used 
to  repurchase  leave  used  during  that 
period.  However,  the  revision  of  §  10.202 
to  require  conversion  of  leave  to  COP 
with  restoration  of  the  leave  used  makes 
this  issue  moot. 

Section  10.313.  A  labor  organization 
commented  that  the  language  in  §  10.313 
concerning  "Federally  funded  or 
Federally  assisted  benefits"  is  an 
"overbroad  fishing  expendition"  that 
has  no  basis  in  statute  and  should  be 
deleted.  The  provisions  of  subsection  (c) 
are  not  intended  to  apply  only  to  other 
benefits  which  may  create  a  prohibited 
dual  situation,  but  also  to  benefits  which 
may  affect  an  employee's  entitlement  to 
compensation  or  to  other  benefits 
provided  by  OWCP.  For  example, 
employees  are  requested  to  provide 
information  concening  the  receipt  of 
benefits  under  the  Black  Lung  Benefits 
Act  (BLBA)  which  is  also  administered 
by  OWCP.  While  there  is  no  prohibition 
to  the  concurrent  receipt  of  FECA  and 
BLBA  benefits,  there  is  a  requirement 
for  the  reduction  of  BLBA  benefits  to 
reflect  the  receipt  of  Federal  or  State 
workers'  compensation  benefits  (See  30 
U.S.C.  932(g)).  Since  both  programs  are 
administered  by  OWCP,  it  is  reasonable 
and  administratively  desirable  to  query 
FECA  beneficiaries  about  the  receipt  of 
BLBA  benefits.  Therefore,  to  more 
clearly  reflect  actual  practice,  §  10.313  is 
revised  to  apply  to  the  receipt  of  certain 
benefits  as  identified  by  OWCP  for  the 
purpose  of  determining  a  beneficiary's 
entitlement  to  compensation  or  to 
benefits  of  other  programs  administered 
by  OWCP.  Further,  with  the  passage  of 
the  Federal  Employees'  Retirement 
System  Act  of  1986.  Pub.  L.  99-335.  and 
the  amendment  of  5  U.S.C.  8116  by  that 
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Act.  }  ia313(a)  is  revised  to  address 
prohibited  dual  receipt  of  compensation 
under  the  FECA  and  certain  benefits 
under  the  Federal  Employees' 
Retirement  System. 

Some  of  the  comments  and  responses 
on  portions  of  §  iai07.  i  10.125,  and 
§  10.126  are  also  appHcable  to  portions 
of  $  10.313,  such  as  those  concerning  the 
30-day  period  for  submission  of 
requested  information,  the  date  of 
retroactive  restoraticni  of  benefits,  and 
the  forfeiture  of  benefits  during  the 
period  of  suspension  where  good  cause 
for  non-compliance  is  not  shown.  These 
comments  and  responses  will  not  be 
repreated  for  this  section. 

Section  10314.  A  labor  organization 
stated  that,  under  %  10.314(b),  use  of  the 
pay  rate  in  the  case  of  a  recurrence  of 
disability  in  the  year  prior  to  a  cost-of- 
living  allowance  (COLA)  would  remove 
the  CXDLA  entitlement.  The  commentator 
stated  that  this  may  not  be  legal  and 
that  a  plain  reading  of  the  FECA 
indicates  entitlement  to  both  recurrent 
pay  rate  and  applicable  COLA.  It  is 
assumed  that  the  commentator  means 
the  removal  of  entideraent  to  COLAs 
occurring  prior  to  and  within  one  year 
after  the  date  of  recurrent  disability, 
since  the  regulation  clearly  does  not 
remove  the  entitlement  to  COLAs 
occurring  more  than  one  year  after  the 
disability  recurs.  This  regulation  is  a 
formal  statement  of  a  long-standing 
OWCP  policy.  The  use  of  a  recurrent 
pay  rate  for  compensation  purposes 
generally  raises  the  employee's 
compensation  commensurate  with 
salary  increases  which  occurred  since 
the  date  of  injury.  The  application  of  all 
cost-of-living  increases  occurring  more 
than  one  year  after  date  of  injury  to  this 
already-increased  compensation  amount 
is  not  reasonable  and  not  in  keeping 
with  the  intent  of  5  U.S.C  8146a.  The 
point  of  establishing  and  using  a 
recurrent  pay  rate  is  to  account  for  just 
such  increases  in  wages  from  the  date  of 
injury  to  the  beginning  of  recurrent 
disability. 

Section  10.321.  In  commenting  on 
§  10.321,  a  Federal  agency  requested 
that  a  copy  of  the  final  decision 
concerning  an  overpayment  be  sent  to 
the  employing  agency  at  the  same  time  it 
is  sent  to  the  employee.  We  agree  with 
the  suggestion,  and  §  10.321(i)  is  added 
to  show  that  a  copy  of  such  decision  will 
be  sent  to  the  overpaid  individual,  the 
individual's  representative,  and  the 
employing  agency.  One  labor 
organization  slated  that  while  S  10.321 
extensively  discusses  the  procedures  for 
recovery  of  an  overpayment,  it  does  not 
specifically  provide  that  the  claimant 
first  be  allowed  an  opportunity  to 


discuss  a  repayment  schedule  before 
action  is  taken  to  recover  the 
overpayment.  In  cases  of  an 
overpayment  not  resulting  from  a 
forfeiture  (see  below)  where  there  is  no 
continuing  entitlement  to  compensation, 
the  claimant  is  provided  with  an 
opportunity  to  discuss  a  repayment 
schedule.  In  cases  where  there  is 
continuing  entitlement  to  compensation, 
deductions  are  made  from  the 
continuing  compensation  in  order  to 
recover  the  overpayment.  An 
opportunity  to  discuss  a  repayment  plan 
in  many  of  these  cases  is  not  specifically 
provided  since  cinsideration  is  given  to 
several  factors,  including  the  claimant's 
financial  circumstances  and  needs  in 
determining  the  amount  to  be  withheld. 
Further,  should  the  claimant's  financial 
circumstances  change,  the  claimant  may 
present  a  different  repayment  schedule 
based  on  that  change  in  circumstances. 

The  review  of  the  regulations 
concerning  overpayments  made  as  a 
result  of  the  comments  received 
revealed  that  clarification  is  required 
with  respect  to  recovery  of 
overpayments  resulting  from  forfeited 
compensation.  It  has  been  and  continues 
to  be  the  position  of  the  Department  that 
forfeiture  of  the  right  to  compensation, 
such  as  that  provided  in  §  10.125(a),  is  a 
penalty,  and  that  compensation  already 
paid  for  a  period  of  forfeiture  must  be 
recovered.  Where  the  beneficiary  is 
entitled  to  further  compensation 
payments,  recovery  of  the  previously 
paid  but  forfeited  compensation  shall  be 
made  by  reducing  further  payments  to 
zero  if  necessary,  until  the  forfeited 
amount  is  collected.  Thus,  the  entire  net 
amount  of  subsequent  periodic 
payments  may  be  applied  against  the 
overpayment  until  full  recovery  is  made. 
However,  i  10321(a)  as  proposed,  which 
provided  for  consideration  of  a  number 
of  factors  in  establishing  the  amount  of 
reduction  of  subsequent  compensation 
payments,  including  the  individual's 
financial  circumstances,  did  not  clearly 
reflect  this  position  and  could  have  been 
misinterpreted  as  being  applicable  to 
any  overpayment.  To  eliminate  any 
possible  confusion  as  to  its  applicability. 
§  10.321(a)  is  revised  to  specifically 
exclude  overpayments  resulting  from  the 
forfeiture  of  the  right  to  compensation, 
and  S  10.125(b)  is  revised  to  more 
clearly  enunciate  the  Department's 
position  with  regard  to  the  extent  of 
deductions  from  subsequent 
compensation  payments. 

Section  10.322.  Two  Federal  agencies 
stated  that  the  standards  for  waiving 
overpayments  at  §  10.322  are  very 
generous  and  the  requirements  to  recoup 
overpayments  are  very  burdensome. 


These  agencies  also  questioned  whether 
the  due  process  provided  by  the 
requlations,  which  they  viewed  as 
greater  than  required  by  the  Debt 
Collection  Act  is  necessary.  These 
regulations  and  the  procedures  of 
OWCP  concerning  overpayments  are 
consistent  with  5  MS.C  8129.  the 
Supreme  Court  decision  in  Caiifano  v. 
Yamasaki.  442  U.S.  682  (1979).  and  the 
Federal  Claims  Collection  Act.  Lastly,  a 
Federal  agency  commented  that 
§  10.321(b)  should  be  revised  to  permit 
the  employing  agency  to  proceed  to 
recover  the  overpayment.  With  the 
exception  of  the  involvement  of  the 
employing  agency  in  recovery  of  an 
overpayment  by  salary  offset,  the 
authority  and  responsibility  for 
recovering  an  overpayment  of 
compensation  rests  with  OWCP  and  not 
the  employing  agency. 

Section  10.413.  A  labor  organization 
commented  that  the  one-year  time 
limitation  for  submission  of  medical 
bills  for  payment  as  provided  by 
§  10.413  is  unreasonable  since  it  would 
exclude  payment  of  a  bill  which  was 
submitted  by  the  employee  to  the 
employing  agency  but  not  submitted  by 
the  employer  to  OWCP,  or  which  was 
lost  through  administrative  error.  Two 
other  labor  organizations  stated  that 
exception  to  the  time  limitation  should 
be  made  for  good  cause  shown.  With 
regard  to  bills  not  submitted  by  the 
employer  or  lost  through  administrative 
error,  the  commentator's  statements 
appears  to  be  based  on  the  assumption 
that  there  is,  and  will  be.  only  one 
billing  by  the  medical  provider.  This  is 
an  unrealistic  assumption  given  monthly 
or  at  least  quarterly  billings  for  unpaid 
balances  by  the  vast  majority  of 
providers.  It  is  reasonable  to  assume 
that  an  employee  will  become  aware  of 
the  lack  of  payment  of  a  bill  well  within 
the  time  limitation  established  by 
§  10.413,  and  would  take  appropriate 
action  to  resubmit  the  bill.  With  regard 
to  establishing  an  exception  for  good 
cause  shown,  the  1987  plans  for  six 
major  Federal  health  benefit  insurance 
carriers  were  reviewed  with  respect  to 
billing  requirements,  and  the  majority  of 
these  plans  have  no  exceptions  to  their 
time  limitations  for  the  submission  of 
bills  for  payment.  Thus,  S  10-413  is 
consistent  with  the  requirements  of  most 
of  these  Federal  health  benefit  insurance 
carriers. 

Section  10.452.  A  technical  revision  is 
made  to  §  10.452(a).  Subparagraph  (h) 
was  added  to  §  10.450  effective  June  9. 
1986  (see  51  FR  8276-«282):  however, 
§  10.4S2(a)  was  not  revised  to  reflect 
this  addition.  The  reference  in 
§  10.10.452(a)  to  subparagraphs  (c) 
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through  (g)  of  §  10.450  is  changed  to 
refer  to  subparagraphs  (c)  through  (h). 

Section  10.500.  A  Federal  agency 
suggested  an  addition  to  §  10.500  which 
would  provide  that  when  third  party 
claims  occur,  the  employee  should  be 
required,  at  the  time  of  submission  of 
notice  of  injury,  to  sign  a  statement  that 
they  are  required  to  file  suit  against  any 
liable  party  no  matter  when  or  what  the 
costs  are  or  are  expected  to  be.  Such  a 
requirement  is  inconsistent  with  5  U.S.C. 
8131.  The  Department  is  authorized  by 
section  8131  to  exercise  discretion  in 
determining  whether  to  require  an 
employee  to  file  claim  against  a 
responsible  third  party  on  a  case  by 
case  basis. 

Section  10.503.  A  Federal  agency 
suggested  that  the  language  in 
§  10.503(c)  should  be  changed  from 
"There  shall  then  be  remitted.  .  ."  to 
"The  beneficiary  shall  then  remit.  .  ." 
Since  a  remittance  may  be  made 
directly  by  the  insurance  carrier  for  the 
responsible  third  party  or  by  the 
attorney  representing  the  injured 
employee  or  beneficiary,  specific 
reference  to  the  beneficiary  is 
unnecessarily  restrictive.  However, 
further  revision  is  made  to  subsection 
(c).  not  as  a  result  of  any  comment 
submitted,  but  in  order  to  clarify  the 
involvement  of  continuation  of  pay 
under  5  U.S.C.  8118  in  third  party 
recoveries.  Under  the  provisions  of  5 
U.S.C.  8131  and  8132,  a  refund  of 
"compensation"  already  paid  is  to  be 
made  from  the  proceeds  of  a  third  party 
settlement.  However,  as  provided  by  5 
U.S.C.  8118,  continuation  of  pay  is  not 
compensation,  and  thus  is  not  subject  to 
the  provisions  of  §  8131  and  §  8132  of 
the  FECA  (see  Paul  L  Dion.  ECAB 
Docket  No.  85-44).  Further,  in  the  case  of 
Janakes  v.  United  States  Postal  Service, 
768  F.2d  1091  (1985.)  the  court  held  that 
the  employing  agency  did  not  have 
common-law  rights  to  reimbursement 
apart  from  those  embodied  in  5  U.S.C. 
8131  and  8132.  In  view  of  the  statutory 
language  and  the  decision  in  Janakes, 
subsection  (c)  is  revised  to  make  clear 
that  continuation  of  pay  is  not  included 
in  "any  other  payments  made  under  the 
Act  on  account  of  the  injury  of  death" 
which  would  be  subject  to  refund  under 
the  subrogation  provisions  of  the  FECA. 

Section  10.612.  Another  revision 
which  did  not  result  from  specific 
comment  in  response  to  the  proposed 
regulations  involves  §  10.612  concerning 
conditions  of  coverage  for  non-Federal 
law  enforcement  officers  under  5  U.S.C. 
8191-8193.  A  review  of  the  regulations 
revealed  the  need  for  clarification  of  the 
conditions  of  eligibility  since  the 
regulation,  as  proposed,  did  not  clearly 


reflect  the  Department's  position  with 
respect  to  members  of  the  Non- 
Uniformed  Division  of  the  U.S.  Secret 
Service  covered  under  the  District  of 
Columbia  Policemen  and  Firemen's 
Retirement  and  Disability  Act. 
Therefore,  so  as  to  more  clearly  and 
accurate  reflect  the  Department's 
position,  S  10.612(e)  is  revised  to  provide 
that  such  members  are  considered  to  be 
engaged  in  the  types  of  activities 
specified  In  5  U.S.C.  8191(l)-(3),  and  are 
covered  by  the  provisions  of  5  U.S.C. 
8191-8193  during  the  performance  of  all 
official  duties.  It  should  be  noted  that 
effective  Jianuary  1, 1987,  certain 
members  of  the  U.S.  Park  Police  and 
U.S.  Secret  Service  hired  after  December 
31, 1983,  will  come  under  the  provisions 
of  the  FECA  (5  U.S.C.  8101-8151)  rather 
than  the  District  of  Columbia  Policemen 
and  Firemen's  Retirement  and  Disability 
Act.  and  wHl  not  be  entitled  to  benefits 
as  non-Federal  law  enforcement  officers 
under  the  provisions  of  5  U.S.C.  8191- 
8193. 

Section  10.622.  A  labor  organization 
questioned  the  restricted  definition  of 
performance  of  duty  for  Federal  grand 
and  petit  jurors  under  §  10.622.  The 
conditions  of  coverage  for  such  jurors 
are  specifically  enumerated  in  28  U.S.C. 
1877  (Pubi  L.  97-463,  approved  January 
12, 1983).  The  provisions  of  §  10.622  are 
consistent  with  the  statutory  provisions. 

ClassiHcation— Executive  Order  12291 

The  Department  of  Labor  does  not 
believe  that  this  final  rule  constitutes  a 
"major  riile"  under  Executive  Order 
12291,  because  it  is  not  likely  to  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  state  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 
Accordingly,  no  regulatory  analysis  is 
required. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  entailed  by  this  final  rule 
do  not  differ  significantly  from  those 
previously  in  effect.  No  new  forms  are 
required.  All  forms  that  are  referenced 
have  been  submitted  previously  for 
approval  by  the  Office  of  Management 
and  Budget  where  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  havf  "no  significant  economic 


impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  Pub.  L.  No.  96-354,  91  Stat.  1164  (5 
U.S.C.  605(b)).  The  final  rules  apply 
primarily  to  Federal  agencies  and  their 
employees.  No  additional  burdens  are 
being  imposed  on  small  entities,  in  this 
case,  medical  providers  and  physicians. 
The  Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  10 

Claims,  Government  employees. 
Archives  and  records,  Health  records. 
Freedom  of  Information,  Privacy, 
Penalties,  Health  profession.  Workers' 
compensation.  Employment, 
Administrative  practices  and 
procedures.  Wages,  Health  facilities. 
Dental  health.  Medical  devices.  Health 
care.  Lawyers,  Legal  services.  Student. 
X-rays,  Labor,  Insurance.  Kidney 
diseases.  Lung  diseases,  and  Tort 
claims. 

Accordingly.  20  CFR  Part  10  is 
amended  as  set  forth  below. 

1.  The  authority  citation  for  20  CFR 
Part  10  continues  to  read  as  follows: 

Authorily:  5  U.S.C.  301;  Reorg.  Plan  No.  6  of 
1950. 15  FR  3174,  64  Stat.  1263;  5  U.S.C.  8145, 
8149;  Secretary's  Order  6-84.  49  FR  32473; 
Employment  Standards  Order  78-1,  43  FR 
51469. 


2.  The  table  of  contents  of  Part  10  is 
amended  by  adding  entries  for  New 
Subpart  H  to  read  as  follows: 

PART  10— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES' 
COMPENSATION  ACT,  AS  AMENDED 

Subpart  H— Special  Category  Eir.^loyees 

Peace  Corps  Volunteers 

10.600  Definition  of  volunteer. 

10.601  Applicability  of  the  Act. 

10.602  When  disability  compensation 
commences. 

10.603  Monthly  pay  for  compensation 
purposes. 

10.604  Period  of  service  as  a  volunteer. 

10.605  Conditions  of  coverage  while  serving 
outside  the  United  States  and  the  District 
of  Columbia.  ' 

Non-Federal  L^w  Enforcement  Officers   . 

10.610  Definition  of  a  law  enforcement 
officer. 

10.611  Applicability. 

10.612  Conditions  for  eligibility. 

10.613  Time  for  filing  a  claim. 

10.614  How  to  file  a  notice  of  injury  or  " 
death. 

10.615  Benefits. 

10.616  Computation  of  benefits. 
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10.617  Responsibilities  of  the  claimant,  the 
employing  agency  and  the  Office. 

laeie  Consultation  with  Attorney  General 
and  other  agencies. 

10.619  Cooperation  with  State  and  local 
agencies. 

Federal  Grand  and  Petit  fuiora 

10.620  Dermition  of  juror. 

10.621  Applicability. 

10.622  Performance  of  duty. 

10.623  When  disability  compensation 
commences. 

10.624  Pay  rate  for  compensation  purposes. 

3.  By  revising  §  10.1  to  read  as 
follows: 

§  10.1    Statutory  provisions. 

(a)  The  Federal  Employees' 
Compensation  Act.  as  amended  (5 
U.S.C.  8101  et  seq.)  provides  for  the 
payment  of  wori<ers'  compensation 
benefits  to  civilian  officers  and 
employees  of  all  branches  of  the 
Government  of  the  United  States.  The 
Act  has  been  amended  and  extended  a 
number  of  times  to  provide  workers' 
compensation  benefits  to  volunteers  in 
the  Civil  Air  Patrol  (5  U.S.C.  8141). 
members  of  the  Reserve  Officer  Training 
Corps  (5  U.S.C.  8140),  Peace  Corps 
Volunteers  (5  U.S.C  8142),  job  Corps 
enrollees  and  Volunteers  In  Service  to 
America  (5  U.S.C.  8143).  members  of  the 
National  Teachers  Corps  (5  U.S.C. 
8143a),  certain  student  employees  (see  5 
U.S.C.  5351,  8144).  employees  of  the 
Panama  Canal  Commission  and  certain 
employees  of  the  Alaska  Railroad  (see  5 
U.S.C.  8146).  certain  law  enforcement 
officers  not  employed  by  the  United 
States  (see  5  U.S.C.  8191-8193).  and 
various  other  classes  of  persons  who 
provide  or  have  provided  services  to  the 
Government  of  the  United  States. 

(b)  The  Act  provides  for  the  payment 
of  compensation  for  wage  loss  and  for 
permanent  impairment  of  specified 
members  and  functions  of  the  body 
incurred  by  employees  as  a  result  of  an 
injury  sustained  while  in  the 
performance  of  their  duties  in  service  to 
the  United  States.  In  addition  to 
monetary  compensation,  eligible 
employees  are  entitled  to  receive,  at 
reasonable  expense  to  the  United 
States,  medical  and  related  services 
made  necessary  by  the  medical 
condition  or  conditions  accepted  as 
being  employment  related.  In 
appropriate  cases,  vocational 
rehabilitation  services  shall  be  provided 
to  eligible  beneficiaries. 

(c)  The  Act  also  provides  for  the 
payment  of  monetary  compensation  to 
specified  survivors  of  an  employee 
whose  death  is  the  result  of  an 
employment-related  injury  and  for 
payment  of  certain  burial  expenses 


subject  to  the  provisions  of  5  U.S.C. 
8134. 

(d)  Each  of  the  types  of  benefits  and 
conditions  of  eligibility  enumerated  in 
this  section  is  subject  to  the  applicable 
provisions  of  the  Act  and  the  provisions 
of  this  part.  This  section  shall  not  be 
construed  to  modify  or  enlarge  upon  the 
provisions  of  the  Act. 

4.  By  revising  S  10.2(b)  to  read  as 
follows: 

§  10.2    Administration  of  the  Act  and  this 
cttapter. 

*  •         •         •         • 

(b)  In  the  case  of  employees  of  the 
Panama  Canal  Commission,  the  Federal 
Employees'  Compensation  Act  is 
administered  by  the  Panama  Canal 
Commission  and  inquiries  pertaining  to 
such  coverage  should  be  directed  to  that 
Commission. 

5.  By  amending  §  10.3  to  add  a  new 
paragraph  (i)  which  reads  as  follows: 

§  1(U    Purpose  and  scope  of  this  part 

*  •         •         •         « 

(i)  Subpart  H  of  this  part  contains 
rules  for  particular  groups  of  employees 
whose  status  requires  special 
application  of  the  provisions  of  the  Act. 

6.  By  revising  §  10.4  to  read  as 

follows: 

§  10.4    Applicability  of  other  parts  within 
this  chapter. 

This  revised  Part  10  is  applicable  to 
Part  25  of  this  chapter  except  as 
modified  by  Part  25. 

7.  In  §  10.5,  paragraphs  (a)(6),  (a)(ll) 
(iv)  through  (xx),  (a)(12),  and  (a)(14) 
through  (a)(20)  are  revised;  paragraphs 
(a)(21)  through  (a)(26)  are  added; 
paragraph  (b)  is  revised,  and  paragraphs 
(c)  and  (d)  are  removed,  to  read  as 
follows: 

§  10.5    Definitions. 

(a)  *  •  • 

(6)  "Benefits"  or  "Compensation"    » 
means  the  money  paid  or  payable  under 
the  Act  to  the  employee  on  account  of 
loss  of  wages  or  loss  of  wage-earning 
capacity  and  to  enumerated  survivors 
on  account  of  the  employee's  death,  and 
includes  any  other  benefits  paid  for  from 
the  Employee's  Compensation  Fund 
such  as  scheduled  compensation  under  5 
U.S.C.  8107.  medical  diagnostic  and 
treatment  services  supplied  pursuant  to 
the  Act  and  this  part,  vocational 
rehabilitation  services,  additional 
money  for  services  of  an  attendant  or 
for  vocational  rehabilitation  under  5 
U.S.C.  8111,  and  funeral  expenses  under 
5  U.S.C.  8134,  but  does  not  include 


continuation  of  pay  as  provided  by  5 
U.S.C.  8118. 


(11)  *  •  * 

(iv)  An  individual  appointed  to  a 
position  on  the  office  staff  of  a  former 
President  under  section  1(b)  of  the  Act 
of  August  25. 1958  (72  Stat.  838); 

(v)  An  individual  selected  pursuant  to 
Chapter  121  of  Title  28.  United  States 
Code,  and  serving  as  a  petit  or  grand 
juror 

(vi)  Members  of  the  Reserve  Officers 
Training  Corps; 

(vii)  Civil  Air  Patrol  Volunteers; 

(viii)  Peace  Corps  Volunteers  and 
volunteer  leaders: 

(ix)  Job  Corps  enrollees; 

(x)  Youth  Conservation  Corps 
enrollees; 

(xi)  Volunteers  in  Service  to  America; 

(xii)  Members  of  the  National 
Teachers  Corps: 

(xiii)  Members  of  the  Neighborhood 
Youth  Corps; 

(xiv)  Student  employees  as  defined  in 
5  U.S.C.  5351: 

(xv)  Employees  of  the  Panama  Canal 
Commission; 

(xvi)  Certain  employees  of  the  Alaska 
Railroad: 

(xvii)  Law  enforcement  officers  not 
employees  of  the  United  States  and 
Federal  law  enforcement  officers  who 
are  pensioned  or  pensionable  under 
sections  521-535  of  Title  4,  District  of 
Columbia  Code; 

(xviii)  An  individual  covered  under 
the  provisions  of  section  105(e)(1)  of 
Pub.  L  93-638  (Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975);  and. 

(xix)  Other  persons  performing 
service  for  the  United  States  within  the 
purview  of  the  Act  and  all  acts  in 
amendment,  substitution  or  extension 
thereof; 

(xx)  But  does  not  include: 

(A)  A  commissioned  officer  of  the 
Regular  Corps  of  the  Public  Health 
Service: 

(B)  A  commissioned  officer  of  the 
Reserve  Corps  of  the  Public  Health 
Service  on  active  duty: 

(C)  A  commissioned  officer  of  the 
National  Oceanic  and  Atmospheric 
Administration. 

(12)  "Official  Superior"  means  officers 
and  employees  having  responsibility  for 
the  supervision,  direction  or  control  of 
employees,  or  other  employees  of  the 
agency  designated  by  the  employing 
agency  to  carry  out  the  responsibilities 
vested  in  the  agency  under  the  Act  and 
this  subpart. 
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(14)  "Injury"  means  a  wound  or 
condition  of  the  body  induced  by 
accident  or  trauma,  and  includes  a 
disease  or  illness  proximately  caused  by 
the  employment  for  which  benefits  are 
provided  under  the  Act.  The  term 
"injury"  includes  damage  to  or 
destruction  of  medical  braces,  artificial 
limbs,  and  other  prosthetic  devices 
which  shall  be  replaced  or  repaired; 
except  that  eyeglasses  and  hearing  aids 
shall  not  be  replaced,  repaired,  or 
otherwise  compensated  for.  unless  the 
damage  or  destruction  is  incident  to  a 
personal  injury  requiring  medical 
services. 

(15)  "Traumatic  injury"  means  a 
wound  or  other  condition  of  the  body 
caused  by  external  force,  including 
stress  or  strain,  which  is  identifiable  as 
to  time  and  place  of  occurrence  and 
member  or  function  of  the  body  affected. 
The  injury  must  be  caused  by  a  specific 
event  or  incident  or  series  of  events  or 
incidents  within  a  single  work  day  or 
work  shift. 

(16)  "Occupational  disease  or  illness" 
means  a  condition  produced  in  the  work 
environment  over  a  period  longer  than  a 
single  workday  or  shift  by  such  factors 
as  systemic  infection;  continued  or 
repeated  stress  or  strain;  or  exposure  to 
hazardous  elements  such  as.  but  not 
limited  to.  toxins,  poisons,  fumes,  noise, 
particulates,  or  radiation,  or  other 
continued  or  repeated  conditions  or 
factors  of  the  work  environment. 

(17)  "Disability"  means  the  incapacity, 
because  of  employment  injury,  to  earn 
the  wages  the  employee  was  receiving 
at  the  time  of  injury. 

(18)  "Temporary  aggravation"  means 
that  factors  of  employment  have  directly 
caused  an  lAderlying  or  pre-existing 
condition,  disease  or  illness  to  be  more 
severe  for  a  definite  limited  period  of 
time  and  thereafter  leaves  no  greater 
impairment  than  existed  prior  to  the 
employment  injury. 

(19)  "Impairment"  means  any 
anatomic  or  functional  abnormality  or 
loss.  A  permanent  impairment  is  any 
such  abnormality  or  loss  after  maximum 
medical  improvement  has  been 
achieved. 

(20)  "Pay  rate  for  compensation 
purposes"  means  the  employee's  pay.  as 
determined  under  section  8114  of  the 
Act.  at  the  time  of  injury,  or  at  the  time 
disability  begins,  or  at  the  time 
compensable  disability  recurs  if  the 
recurrence  begins  more  than  6  months 
after  the  injured  employee  resumes 
regular  full-time  employment  with  the 
United  States,  whichever  is  greater, 
except  as  otherwise  determined  under 
section  8113  of  the  Act  with  respect  to 
any  perioil. 


(21)  "Organ"  means  a  part  of  the  body 
that  performs  a  special  function,  and  for 
purposes  of  this  part  excludes  the  brain, 
heart  and  back. 

(22)  "United  States  Medical  Officers 
and  Hospitals"  includes  medical  officers 
and  hospitals  of  the  Army,  Navy,  Air 
Force,  Veterans  Administration,  and 
United  States  Public  Health  Service,  and 
any  other  medical  officers  or  hospitals 
designated  as  a  United  States  medical 
officer  or  hospital  by  the  Secretary. 

(23)  "Representative"  means  a  person 
authorized  by  a  claimant  in  writing  to 
act  for  the  claimant  in  connection  with  a 
claim  or  proceeding  under  the  Act  or 
this  part.  Where  a  claimant  is  physically 
or  mentally  incapable  of  making  such  a 
designation,  it  may  be  made  by  the 
claimant's  legal  guardian. 

(24)  "Surviving  spouse"  means  the 
husband  or  wife  living  with  or 
dependent  for  support  on  a  deceased 
employee  at  the  time  of  his  or  her  death, 
or  living  apart  for  reasonable  cause  or 
because  of  his  or  her  desertion. 

(25)  "Student"  means  an  individual 
under  23  years  of  age  who  has  not 
completed  4  years  of  education  beyond 
the  high  school  level  and  who  is 
regularly  pursuing  a  full-time  course  of 
study  or  training  at  an  institution  which 
is — 

(i)  A  school  or  college  or  university 
operated  or  directly  supported  by  the 
United  States,  or  by  any  State  or  local 
government  or  political  subdivision 
thereof;  Or 

(ii)  A  school  or  college  or  university 
which  hts  been  accredited  by  a  State  or 
by  a  State-recognized  or  nationally 
recognized  accrediting  agency  or  body; 
or  i 

(iii)  A  school  or  college  or  university 
not  so  accredited  but  whose  credits  are 
accepted  on  transfer  by  not  less  than 
three  institutions  which  are  so 
accredited,  for  credit  on  the  same  basis 
as  if  traosferred  from  an  accredited 
institution;  or 

(iv)  A  technical,  trade,  vocational, 
business,  or  professional  school 
accredited  or  licensed  by  the  Federal  or 
a  State  government  or  any  political 
subdivision  thereof  providing  courses  of 
not  less  than  3  months  duration,  that 
prepares  the  individual  for  a  livelihood 
in  a  trade,  industry,  vocation,  or 
profession. 

An  individual  continues  to  be  a  student 
during  any  interim  between  school  years 
if  the  interim  does  not  exceed  4  months 
and  the  individual  shows  to  the 
satisfaction  of  the  Office  that  he  or  she 
has  a  bona  fide  intention  of  continuing 
to  pursue  a  full-time  course  of  education 
or  training  during  the  semester  or  other 
enrollment  period  immediately  after  the 


interim,  or  during  periods  of  reasonable 
duration  during  which,  in  the  judgment 
of  the  Office,  the  individual  is  prevented 
by  factors  beyond  his  or  her  control 
from  pursuing  his  or  her  education.  A 
student  whose  23rd  birthday  occurs 
during  a  semester  or  other  enrollment 
period  is  deemed  a  student  until  the  end 
of  the  semester  or  other  enrollment 
period. 

(26)  "A  year  beyond  the  high  school 
level"  means^ 

(i)  The  12-month  period  beginning  the 
month  after  the  individual  graduates 
from  high  school,  provided  he  or  she  has 
indicated  an  intention  to  continue 
schooling  within  4  months  of  high  school 
graduation,  and  each  successive  12- 
month  period  in  which  there  is  school 
attendance  or  the  payment  of 
compensation  based  on  student 
attendance,  or 

(ii)  If  the  individual  has  indicated  that 
he  or  she  will  not  continue  schooling 
within  4  months  of  high  school 
graduation,  the  12-month  period 
beginning  with  the  month  that  the 
individual  enters  school  to  continue  his 
or  her  education,  and  each  successive 
12-month  period  in  which  there  is  school 
attendance  or  the  payment  of 
compensation  based  on  student  status. 

(b)  Dependents  and  survivors.  In 
addition  to  basic  disability  benefits  for 
employees  the  Act  provides  in  section 
8133  that  certain  monthly  benefits  shall 
be  payable  to  certain  enumerated 
survivors  of  employees  who  have  died 
from  an  injury  sustained  in  the 
performance  of  duty.  Section  8110  of  the 
Act  provides  that  any  employee  who  is 
found  eligible  for  a  basic  benefit  shall  be 
entitled  to  have  such  a  basic  benefit 
augmented  at  a  specified  rate  for  certain 
persons  living  in  the  beneficiary's 
household  or  who  are  dependent  upon 
the  beneficiary  for  support.  The 
provisions  of  5  U.S.C.  8101,  8110,  and 
8133  defining  the  nature  of  such 
survivorship  or  dependency  necessary 
to  qualify  a  beneficiary  for  a  survivor's 
benefit  or  augmented  benefit  shall  be 
applicable  as  appropriate  to  the 
provisions  of  this  part. 

8.  By  revisjng  §  10.10  to  read  as  | 

follows: 


§  10.10  Custody  of  records  relating  to 
Federal  Employees'  Compensation  Act 
matters. 

All  records,  medical  and  other  reports, 
statements  of  witnesses  and  other 
papers  relating  to  the  injury  or  death  of 
a  civil  employee  of  the  United  States  or  ' 
other  persons  entitled  to  compensation 
or  benefits  from  the  United  States  under 
the  Act  and  all  amendments  and         ' 
extensions  thereof,  are  the  official 
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records  of  the  Office  and  are  not  records 
of  the  agency,  establishment  or 
department  making  or  having  the  care  or 
use  of  such  records. 

9.  By  revising  S  10.11  to  read  as 
follows: 

§  10.11     ConfkJentiatlty  of  records  relating 
to  Federal  Employees'  Compensation  Act 
matters. 

Records  of  the  Office  pertaining  to  an 
injury  or  death  are  confidential,  and  are 
exempt  from  disclosure  to  the  public 
under  section  552(b)(6)  of  Title  5,  United 
States  Code.  No  official  or  employee  of 
an  agency,  establishment  or  department 
who  has  investigated  or  secured 
statements  from  witnesses  and  others 
pertaining  to  a  claim  for  benefits,  or  any 
person  having  the  care  or  use  of  such 
reports,  shall  disclose  information  from 
or  pertaining  to  such  records  to  any 
person,  except  in  accordance  with 
applicable  regulations  (see  29  CFR  70 
and  70a).  , 

10.  By  adding  new  §  10.12  as  follows: 

§  10.12    Protection,  release,  inspection  and 
copying  of  records. 

(a)  The  protection,  release,  inspection 
and  copying  of  records  of  the  Office 
pertaining  to  an  injury  or  death  shall  be 
accomplished  in  accordance  with  the 
rules,  guidelines  and  provisions 
contained  in  Part  70  and  Part  70a  of  Title 
29  of  the  Code  of  Federal  Regulations 
and  the  annual  notice  of  systems  of 
records  and  routine  uses  as  published  in 
the  Federal  Register.  However,  since  the 
records  of  the  Office  are  contained 
within  a  government-wide  system  of 
records  under  the  control  of  the 
Department  of  Labor,  §  70a.l(b)(3)  of 
Title  29  of  the  Code  of  Federal 
Regulations  provides  that  the 
regulations  of  the  agency  in  possession 
of  such  records  shall  govern  the 
procedure  for  requesting  access  to,  or 
amendment  of  the  records,  including 
initial  determinations  on  such  requests, 
while  the  Department  of  Labor 
regulations  shall  govern  all  other 
aspects  of  safeguarding  these  records 
established  by  the  Privacy  Act.  Where 
requested  to  amend  such  records  in 
possession  of  the  agency  is  received,  the 
agency  shall  so  advise  the  Office  and 
shall  provide  the  Office  with  a  copy  of 
any  amended  record. 

(b)  Records  of  the  Office  pertaining  to 
an  employee  or  beneficiary  which  are  in 
the  possession  of  the  employing  agency 
may  be  released  by  the  employing 
agency  to  that  employee  or  beneficiary, 
or  their  representative,  in  accordance 
with  the  provisions  contained  in  Part 
70a  of  Title  29  of  the  Code  of  Federal 
Regulations.  This  includes  copies 


retained  by  the  employing  agency  of 
records  previously  submitted  to  and  in 
the  possession  of  the  Office. 

(c)  When  an  employee  or  beneficiary 
is  prosecuting  an  action  for  damages 
under  5  U.S.C.  8131,  records  may  be 
released  as  provided  for  in  Part  70a  of 
Title  29  of  the  Code  of  Federal 
Regulations. 

11.  By  amending  §  10.20(b)  table  by 
revising  entry  (2)  and  entries  (5)  through 
(14)  to  read  as  follows: 

§  10.20    Forms. 

*         *         •         •         • 

(b)  *  *  • 


Fonr  No. 


TMe 


(2)  CA-2 Notioe  o<  Occupational  Disease  and  Claim 

lor  Compensation 
•  •  •  ■  • 

(5)  GA-S Claim  tor  Compensation  by  Widow.  Widower 

and/ or  Children. 

(6)  CA-58 daim  (or  Compensation  by  Parents.  Brottv 

ers.  Sisters.  Grandparents,  or  Grandchil- 
dren. 

(7)  CA-6 Official    Supenor's    Report    of    Employee's 

Oeatti 

(8)  CA-7 —  Claim  tor  Compensation  Due  to  Traumatic 

Iniury  ol  Occupational  Disease 

(9)  CA-«._ Claim  lor  Contiriume  Compensation  on  Ac- 

count of  DisabMy 

(10)  CA-12 Claim  (or  Confmuance  of  Compensation 

(t1)CA-16 Authonzalion  of  Examirulion  snd/or  Treat- 
ment. 

(12)  CA-17 Duly  Status  Report 

(13)  0-20 Atlenduig  PtiysKaans  Report. 

(U)  CA-20« Attendmg  Ptyysiaan's  Supplemental  Report 


12.  Section  10.23  is  amended  by 
revising  and  redesignating  paragraph  (b) 
as  paragraph  (c)  revising  paragraph  (a), 
and  adding  a  new  paragraph  (b),  to  read 
as  follows: 

§  10^    Penalties. 

(a)  Any  employee,  beneficiary,  official 
superior,  representative,  or  other  person 
who  knowingly  makes,  or  knowingly 
certifies  to,  any  false  statement, 
misrepresentation,  concealment  of  fact, 
or  any  other  act  of  fraud  with  respect  to 
a  claim  under  the  Act,  or  who  knowingly 
accepts  compensation  to  which  that 
person  is  not  entitled,  is  subject  to 
criminal  prosecution  and  may,  under 
appropriate  U.S.  Criminal  Code 
provisions  (e.g.,  18  U.S.C.  287  and  1001), 
be  punisheii  by  a  fine  of  not  more  than 
$10,000  or  imprisonment  for  not  more 
than  five  years,  or  both. 

(b)  Any  employee,  beneficiary,  official 
superior,  representative,  or  other  person 
who,  with  respect  to  a  claim  under  the 
Act,  enters  into  any  agreement, 
combination,  or  conspiracy  to  defraud 
the  United  States  by  obtaining  or  aiding 
to  obtain  the  payment  or  allowance  of 
any  false,  fictitious  or  fraudulent  claim 
is  subject  to  criminal  prosecution  and 
may.  undei  appropriate  U.S.  Criminal 


Code  provisions  (e.g.,  18  U.S.C.  286),  be 
punished  by  a  fine  of  not  more  than 
$10,000  or  imprisonment  for  not  more 
than  ten  years,  or  both. 

(c)  Any  person  charged  with  the 
responsibility  of  making  reports  in 
connection  with  an  injury  who  willfully 
fails,  neglects,  or  refuses  to  do  so; 
induces,  compels,  or  directs  an  injured 
employee  to  forego  filing  a  claim;  or 
willfully  retains  any  notice,  report,  or 
paper  required  in  connection  with  an 
injury,  is  subject  to  a  fine  of  not  more 
than  $500  or  imprisonment  for  not  more 
than  one  year,  or  both. 

13.  By  revising  §  10.100  to  read  as 
follows: 

§  10.100    How  to  file  a  notice  of  injury  or 
death. 

(a)  Traumatic  injury.  An  employee 
who  sustains  a  traumatic  injury  which 
the  employee  believes  occurred  while  in 
the  performance  of  duty  shall  give 
written  notice  of  the  injury  on  Form  CA- 
1  to  the  official  superior.  If  the  employee 
is  unable  to  give  written  notice,  it  may 
be  given  by  any  person  acting  on  the 
employee's  behalf. 

(b)  Occupational  disease  or  illness. 
An  employee  who  has  a  disease  or 
illness  which  the  employee  believes  to 
be  employment-related  shall  give 
written  notice  of  the  condition  on  Form 
CA-2  to  the  official  superior.  If  the 
employee  is  unable  to  give  written 
notice,  it  may  be  given  by  any  person 
acting  on  the  employee's  behalf  If  it  is 
impractical  to  give  written  notice  to  the 
employee's  official  superior,  it  may  be 
given  to  any  official  of  the  employing 
agency,  or  directly  to  the  Office.  Form 
CA-2  must  be  accompanied  by  a 
statement  from  the  employee  to  include: 

(1)  A  detailed  history  of  the  disease  or 
illness  with  identification  of  part(s)  of 
the  body  affected; 

(2)  Complete  details  of  types  of 
substances  or  conditions  of  employment 
believed  responsible  for  the  disease  or 
illness; 

(3)  A  description  of  specific  exposures 
to  substances  or  stressful  conditions 
including  locations,  frequency  and 
duration,  and 

(4)  Whether  the  employee  ever 
suffered  a  similar  condition  and,  if  so. 
full  details  of  onset,  history  and  medical 
care  received  with  names  and  addresses 
of  physicians  rendering  treatment. 

(c)  Death.  If  an  employee  dies  because 
of  a  traumatic  injury  believed  to  have 
been  sustained  in  the  performance  of 
duty  or  because  of  a  disease  or  illness 
believed  to  have  been  employment- 
related,  the  employee's  survivor(s),  or 
any  person  acting  on  behalf  of  the 
survivor(s),  shall  notify  the  official 
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superior  oi  me  ueHin.  ii  n  is  unpractical 
to  give  notice  to  the  employee's  ofTidal 
superior,  it  may  be  given  to  any  ofHcud 
of  the  employing  agency,  or  directly  to 
the  Office. 

14.  By  redesignating  §  10.102  as 
§  10.101  and  revising  it  to  read  as 
follows: 

§  10.101    When  a  notice  of  injury  or  death 
must  l>e  given. 

(a)  Traumatic  injury.  Written  notice  of 
a  traumatic  injury  or  death  due  to  a 
traumatic  injury  shall  be  given  as  soon 
as  possible  but,  pursuant  to  5  U.S.C. 
8119,  no  later  than  30  days  from  the  date 
on  which  the  injury  or  death  occurred. 
Given  the  provisions  of  5  U.S.C.  8122 
and  §  10.105  of  this  part  concerning  the 
timely  filing  of  a  claim  for 
compensation,  the  failure  to  give  notice 
within  30  days  may  result  in  a  loss  of 
compensation  rights. 

(b)  Occupational  disease  or  illness. 
Written  notice  of  disease  or  illness 
believed  to  be  employment  related  shall 
be  given  as  soon  as  possible  but  no  later 
than  30  days  from  the  date  on  which  the 
employee  was  first  aware,  or  by  the 
exercise  of  reasonable  diligence  should 
have  been  aware,  of  a  possible 
relationship  between  the  disease  or 
illness  and  the  conditions  or  factors  of 
employment.  Given  the  provisions  of  5 
U.S.C.  8122  and  §  10.105  of  this  part 
concerning  the  timely  filing  of  a  claim 
for  compensation,  the  failure  to  give 
notice  within  30  days  may  result  in  a 
loss  of  compensation  rights. 

(c)  Death.  In  the  case  of  death,  notice 
shall  be  given  as  soon  as  possible  but  no 
later  than  30  days  from  the  date  of  death 
or  the  date  the  employee's  survivor  first 
became  aware,  or  by  the  exercise  of 
reasonable  diligence  should  have  been 
aware,  of  a  possible  relationship 
between  the  death  and  the  conditions  or 
factors  of  employment.  Given  the 
provisions  of  5  U.S.C.  8122  and  §  10.105 
of  this  part  concerning  the  timely  filing 
of  a  claim  for  compensation,  the  failure 
to  give  notice  within  30  days  may  result 
in  a  loss  of  compensation  rights. 

15.  By  redesignating  §  10.103  as 
§  10.102  and  revising  it  to  read  as 
follows: 

§  1 0. 1 02    Report  of  Injury  by  the  official 
superior. 

(a]  As  soon  as  possible  but  no  later 
than  10  working  days  after  receipt  of 
written  notice  of  injury  from  the 
employee,  the  official  superior  shall 
submit  to  the  Office  a  written  report  oT 
every  injury  or  occupational  disease  or 
illness  which  is  likely  to: 

(1)  Result  in  a  medical  charge  against 
the  Office: 


(2)  Result  in  disability  for  woxk 
"beyond  tbe  day  or  sliift  of  injury: 

(3)  Require  proiooged  treatment  (i^., 
more  thai  two  instances  of  medical 
examinatioQ  andyor  treatment); 

(4)  Remit  in  future  disabili^: 

(5)  Result  in  perraaaent  impainnent  or; 

(6)  Result  in  a  continuation  of  pay 
pursuant  to  5  U.S.C  8118. 
Portions  of  Forms  CA-1  or  CA-2  are 
provided  for  this  purpose.  If  the  injury 
does  not  come  imder  any  of  the 
categories  enumerated  in  this  paragraph, 
the  Form  CA-1  or  CA-2  need  not  be 
submitted  to  the  Office  but  shall  be 
retained  as  a  permanent  record  in  the 
Employee  Medical  Folder  in  accordance 
with  the  guidelines  established  by  the 
Office  of  Personnel  Management. 
Regardless  of  whether  the  Form  CA-1  of 
CA-2  is  forwarded  to  the  Office  or 
retained  by  the  employing  agency, 
immediately  upon  receipt  of  the  written 
notice  of  injury  tbe  official  superior  shall 
complete  the  "Receipt  of  Notice  of 
Injury"  and  return  it  to  the  employee. 

(b)  If  the  official  superior  has  reason 
to  disagree  with  any  particular  of  the 
injury  as  reported  by  the  employee,  the 
official  superior  or  other  agency  official 
shall  explore  the  circumstances  of  the 
injury  and  submit  to  the  Office  a  full 
written  explanation  specifying  the  areas 
of  disagreement  and  the  findings  upon 
which  the  disagreement  is  based.  The 
report  may  be  accompanied  by 
supporting  documentation  such  as 
witness  statements,  medical  reports  or 
records,  or  any  other  relevant 
information.  Any  written  explanation  of 
disagreement  shall  be  submitted  to  the 
Office  at  the  samp  time  as  Form  CA-1  in 
cases  of  traumatic  injury,  aad  within  30 
calendar  days  from  the  date  Form  CA-2 
is  received  from  the  employee  in 
occupational  disease  cases.  If  written 
explanation  in  support  of  the 
disagreement  is  not  submitted,  the 
Office  niay  accept  as  factual  the  report 
of  injury  made  by  the  employee. 
Disagreement  with  the  particulars  of  the 
injury  as  reported  by  the  employee  may 
not  be  used  by  the  employing  agency  to 
delay  the  forwarding  of  the  claim  to  the 
Office  or  to  compel  or  induce  the 
employee  to  change  the  claim. 

(c)  In  cases  of  disease  or  illness.  Form 
CA-2  must  be  accompanied  by  the 
followiflg  from  the  official  superior: 

(1)  A  detailed  description  of  the 
employee's  duty  assignments  uicluding 
the  nature,  extent  and  duration  of 
exposure  to  fumes,  chemicals,  or  other 
irritants  or  situations; 

(2]  Copies  of  all  physical  examination 
reports,  including  x-ray  reports  and 
laboratory  data,  on  file  for  the 
employee; 


(3)  A  record  of  the  employee's 
absences  from  work  showing  the  reason 
for  the  absence  in  each  instance,  if 
known; 

(4)  Statements  from  each  co-worker 
currently  emp4oyed  by  the  agency  who 
has  firsthand  knowledge  about  the 
employee's  condition  and  its  cause,  and: 

(5)  The  official  superior's  comraents 
on  the  accuracy  of  the  employee's 
statement  required  by  {  10.100(b)  of  thk 
part 

(d)  Other  reports  shall  be  submitted 
by  tbe  official  superior  as  described 
elsewhere  in  this  part  or  as  may  be 
required  by  the  Office. 

(e)  The  official  superior  is  authorized 
to  furnish  an  employee  or  beneficiary,  or 
the  representative,  with  a  copy  of  any 
notice  of  injury,  claim  form,  or  other 
document  pertaining  to  that  employee  or 
beneficiary  which  has  been  completed 
and  submitted  to  the  Office  by  the 
employing  agpncy.  This  includes  any 
notice  of  injury,  claim  form,  or  other 
document  previously  submitted  to  the 
Office,  a  copy  of  wrhich  was  retained  by 
the  employing  agency.  While  furnishing 
a  copy  of  sudi  forms  and  documents  is 
not  required  on  a  routine  basis  in  every 
case,  the  official  superior  shall  furnish  a 
copy  of  such  forms  and  documents  upon 
receipt  of  a  written  request  from  the 
employee  or  beneficiary,  or  the  j 
representative.  ' 

16.  By  redesignating  §  10.101  as 
§  10.103  and  revising  it  to  read  as 
follows: 

§  10.103    Report  of  deatti  by  the  offical 
superior. 

If  an  employee  dies  because  of  a 
traumatic  injury  or  a  disease  or  illness 
sustained  in  the  performance  of  duty, 
the  official  superior  shall  immediately 
report  the  death  to  the  Office  by  i 

telephone  or  telegram.  As  soon  as 
possible  but  no  later  than  10  working 
days  after  receipt  of  knowledge  of 
death,  the  official  superior  shall 
complete  and  send  Form  CA-6  to  the 
Office. 

17.  By  adding  a  new  §  10.104 
immediately  after  i  10.103  to  read  as 
foUowr. 

§10.104    Report  of  the  attending 
physician. 

(a)  In  all  cases  reported,  the  employee 
must  submit,  or  arrange  for  the 
submission  oi,  a  medical  report  to  the  j 
Office  from  the  attending  physician,     f 
This  report  should  include;  dates  of 
examination  and  treatment;  history 
given  by  the  employee;  findings;  results 
of  x-rays  aad  laboratory  tests;  diagnosis: 
course  of  trsetment:  aiui  the  physician's 
opinion,  with  medical  reasons,  regarding 
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causal  relationship  between  the 
diagnosed  condition(s]  and  the  factors 
or  conditions  of  the  employment.  This 
report  may  be  made: 

(1)  On  Part  B  of  Form  CA-16; 

(2)  On  Form  CA-20  or  CA-20a;  or 

(3)  By  narrative  report  on  the 
physician's  letterhead  stationery. 
The  report  shall  be  submitted  to  the 
Office  as  soon  as  possible  after  medical 
examination  or  treatment  is  received. 
(See  also  §  10.204(a)(1).) 

(b)  Additional  reports  shall  be 
submitted  by  the  attending  physician  as 
described  elsewhere  in  this  part  or  as 
may  be  required  by  the  Office. 

(c)  Medical  reports  from  the  attending 
physician  are  to  be  submitted  directly  to 
the  Office.  However,  the  employing 
agency  may  request  copies  of  these 
reports  from  the  Office. 

18.  By  revising  paragraph  (a)  and 
adding  paragraph  (e)  to  S  10.105  to  read 
as  follows: 

§  10.105    Tline  for  filing  a  dalm  for 
compensation. 

(a)  Claim  for  disability  compensation. 
An  injured  employee  is  required  to  file  a 
written  claim  for  compensation  within  3 
years  after  the  injury  before 
compensation  may  be  paid.  If,  however, 
the  official  superior  had  actual 
knowledge  of  the  injury  within  30  days. 
or  if  written  notice  was  given  within  30 
days,  compensation  may  be  allowed 
regardless  of  whether  a  written  claim 
was  made  within  3  years  after  the 
injury.  Actual  knowledge  must  be  such 
as  to  put  the  official  superior  reasonably 
on  notice  of  an  on-the-job  injury. 
***** 

(e)  If  no  claim  is  filed  by  an  injured 
employee  or  by  someone  acting  on  the 
employee's  behalf  prior  to  his  or  her 
death,  the  right  to  claim  compensation 
for  disability  other  than  medical 
expenses  ceases  and  does  not  survive. 

I    19.  By  revising  §  10.106  and  adding  the 
OMB  control  number  to  read  as  follows: 

§  10.106    How  to  file  a  claim  for  disability 
compensation. 

(a)  Whenever  an  employee,  as  a  result 
of  an  injury  in  the  performance  of  duty, 
is  disabled  with  loss  of  pay  for  more 
than  3  calendar  days  or  has  a  permanent 
impairment  or  serious  disfigurement  as 
described  in  5  U.S.C.  8107,  the  official 
superior  shall  furnish  the  employee  with 
Form  CA-7  for  the  purpose  of  claiming 
compensation  and  shall  advise  the 
employee  of  his  or  her  rights  under  the 
Act. 

(b)  The  employee,  upon  termination  of 
wage  loss  if  the  period  of  wage  loss  is 
less  than  10  calendar  days,  or  at  the 
expiration  of  10  calendar  days  from  the 
date  pay  stops  if  the  period  of  wage  loss 


will  be  10  calendar  days  or  more,  should 
file  Form  CA-7  with  the  Office  or  with 
any  person  designated  by  the  Office  to 
receive  claims.  The  employee's  official 
superior  is  so  designated  to  receive 
claims  on  behalf  of  the  Office.  The 
employee,  or  someone  acting  on  the 
employee's  behalf,  must  complete  the 
front  of  Form  CA-7  and,  unless  special 
circumstances  require  otherwise,  submit 
the  form  to  the  official  superior  for 
completion  and  transmission  to  the 
Office.  The  employee  is  responsible  for 
submitting,  or  arranging  for  the 
submission  of,  medical  evidence  in 
support  of  the  claim.  Form  CA-20  is 
attached  to  Form  CA-7  for  this  purpose. 

(c)  Upon  receipt  of  Form  CA-7  from 
the  employee  (or  from  someone  acting 
on  the  employee's  behalf),  the  official 
superior  shall  complete  the  appropriate 
portions  of  the  claim  form.  As  soon  as 
possible,  but  not  later  than  5  working 
days  after  its  receipt  from  the  employee, 
the  official  superior  shall  forward  the 
completed  Form  CA-7  and  any 
accompanying  medical  report  to  the 
Office. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1215-0103) 

20.  By  revising  §  10.107  to  read  as 
follows: 

§  10.107    Application  for  augmented 
compensatioa 

(a)  While  the  employee  has  one  or 
more  dependents  as  defined  in  5  U.S.C. 
8110,  the  employee's  basic 
compensation  for  wage  loss  as  provided 
in  section  8105  or  8106(a),  or  for 
permanent  impairment  as  provided  in 
section  8107(a),  shall  be  augmented  as 
provided  in  section  8110.  Form  CA-7 
includes  an  application  for  such 
augmented  compensation. 

(b)  Augmented  compensation  payable 
while  an  employee  has  an  unmarried 
child  as  defined  by  5  U.S.C.  8110,  which 
would  otherwise  terminate  because  the 
child  reaches  the  age  of  18.  may  be 
continued  while  the  child  is  a  student  as 
defined  by  the  Act  and  in  §  10.5(a)(25)  of 
this  part. 

(c)  The  Office  may  require  an 
employee  to  submit  an  affidavit  or 
statement  as  to  any  dependents,  or  to 
submit  necessary  supporting 
documentation  such  as  birth  or  marriage 
certificates  or  court  orders,  in  the 
manner  and  at  the  times  the  Office 
specifies,  in  order  to  determine  the 
employee's  entitlement  to  augmented 
compensation.  If  an  employee  when 
required,  fails  within  30  days  of  the  date 
of  the  request  to  submit  such  affidavit, 
statement,  or  supporting  documentation 
the  employee's  right  to  augmented 
compensation  otherwise  payable  shall 


be  suspended  until  such  time  as  the 
requested  affidavit,  statement,  or 
supporting  documentation  is  received,  at 
which  time  augmented  compensation 
will  be  reinstated  retroactive  to  the  date 
of  suspension  provided  the  employee  is 
entitled  to  such  augmented 
compensation. 

(d)  An  employee  entitled  to  or 
receiving  augmented  compensation  shall 
promptly  notify  the  Office  of  any  event 
which  would  terminate  the  employees 
continued  entitlement  to  augmented 
compensatioin.  Any  checks  or  payments 
received  after  such  event  shall  be 
returned  to  the  Office  as  soon  as 
possible.  Where  augmented 
compensation  is  paid  by  the  Office 
beyond  the  date  entitlement  terminated, 
the  Office  shall  make  proper  adjustment 
and  any  difference  between  actual 
entitlement  and  the  amount  already  paid 
is  an  overpayment  of  compensation  and 
may  be  recovered  pursuant  to  5  U.S.C. 
8129  and  other  appropriate  statutes. 

21.  By  revising  §  10.109  to  read  as 
follows: 

§  10.109    Claims  for  balance  of  schedule 
awards  unpaid  at  death  when  death  is  due 
to  other  causes. 

(a)  If  an  employee  who  has  sustained 
compensable  impairment  within  the 
meaning  of  5  U.S.C.  8107,  and  has  filed  a 
valid  claim  during  his  or  her  lifetime, 
dies  from  causes  other  than  the  injury 
which  resulted  in  the  compensable 
impairment  before  the  entire  amount 
due  for  the  schedule  was  paid,  a  claim 
for  the  unpaid  balance  may  be  made  on 
a  form  approved  by  the  Office  by  the 
surviving  spouse  or  child  in  accordance 
with  5  U.S.C.  8109(a)(3)(D).  If  there  is  no 
surviving  spouse  or  child,  then  a  claim 
for  the  unpaid  balance  may  be  made  by 
any  other  survivors  pursuant  to  5  U.S.C. 
8109(a)(3)(D)  and  benefits  shall  be  paid 
in  tife  proportions  and  under  the 
conditions  and  in  the  order  as  follows: 

(1)  To  the  parent  or  parents  wholly 
dependent  for  support  upon  the 
decedent  in  equal  shares  with  any 
wholly  dependent  brother,  sister, 
grandparent  or  grandchild; 

(2)  To  the  parent  or  parents  partially 
dependent  for  support  upon  the 
decedent  in  equal  shares  when  there  are 
no  wholly  dependent  brothers,  sisters, 
grandparents  or  grandchildren  (or  other 
wholly  dependent  parent);  and 

(3)  "To  the  parent  or  parents  partially 
dependent  upon  the  decedent,  25 
percent  of  the  amount  payable,  shared 
equally,  and  the  remaining  75  percent  to 
any  wholly  dependent  brother,  sister, 
grandparent  or  grandchild  (or  wholly 
dependent  parent),  share  and  share 
alike. 
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(bj  Any  survivor  referred  to  in 
paragraph  (a)  of  this  section  must  be 
alive  to  receive  any  payment  and  any 
such  survivor  shall  not  have  a  vested 
right  to  any  such  payment.  Claims  for 
continuation  of  payments  under  5  U.S.C. 
8109  shall  be  made  in  the  manner 
described  by  §  10.126  of  this  subpart. 

(c)  The  entitlement  of  any  survivor  to 
payment  under  5  U.S.C.  8109  shall  cease 
upon  the  happening  of  any  event  which 
would  terminate  such  right  under  5 
U.S.C.  6133.  The  termination  of  such 
right  and  any  necessary 
reapportionment  shall  be  governed  by 

§  10.128  of  this  subpart. 

(d)  The  disposition  of  any  balance  not 
paid  under  the  foregoing  paragraphs 
shall  be  made  in  accordance  with  5 
U.S.C.  8109(a)(D)(v). 

22.  By  redesignating  §  10.110  as 
§  10.125  and  revising  it  to  read  as 
follows: 

§10.125    Affidavit  or  report  by  employee 
of  employment  and  earnings. 

(a)  While  in  receipt  of  compensation 
for  partial  or  total  disability,  and  unless 

"Tbvjnd  by  the  Office  to  be  unnecessary  or 
inappi'opriate,  an  employee  shall 
periodftaUv  be  re^jtl^ed  to  submit  an 
affidavit  oroTheistefiort  of  earnings  from 
employment  or  self-employment  on 
either  a  part-time  or  full-time  basis.  If  an 
employee  when  required,  fails  within  30 
days  of  the  date  of  the  request  to  submit 
such  an  affidavit  or  report,  the 
employee's  right  to  compensation  for 
wage  loss  under  section  8105  or  8106  is 
suspended  until  such  time  as  the 
requested  affidavit  or  report  is  received 
by  the  Office,  at  which  time 
compensation  will  be  reinstated 
retroactive  to  the  date  of  suspension.  If, 
in  making  an  affidavit  or  report  an 
employee  knowingly  omits  or 
understates  any  earnings  or 
remuneration,  the  employee  shall  forfeit 
the  right  to  confpensation  with  respect 
to  any  period  for  which  the  affidavit  or 
report  was  required.  A  false  or  evasive 
statement,  omission,  concealment,  or 
misrepresentation  with  respect  to 
employment  or  earnings  in  a  required 
affidavit  or  report  may,  in  addition  to 
forfeiture,  subject  the  employee  to 
criminal  prosecution. 

(b)  Where  the  right  to  compensation  is 
forfeited,  any  compensation  already 
paid  for  the  period  of  forfeiture  shall  be 
recovered  by  deducting  the  amount  from 
compensation  payable  in  the  future.  The 
amount  deducted  shall  equal  the  total 
compensation  payable  until  the  full 
amount  forfeited  has  been  recovered.  If 
further  compensation  is  not  payable,  the 
compensation  already  paid  may  be 
recovered  pursuant  to  5  U.S.C.  8129  and 


the  Federal  Claims  Collection  Act  (31 
U.S.C.  a62Mc). 

(c)  Earnings  from  employment  referred 
to  in  this  section  or  elsewhere  in  this 
part  means  gross  earnings  or  wages 
before  any  deductions  and  includes  the 
value  of  si&sistence,  quarters, 
reimbursed  expenses,  or  any  other 
advantages  received  in  kind  as  part  of 
the  wages  or  remuneration.  In  general, 
earnings  from  self-employment  means  a 
reasonable  estimate  of  the  rate  of  pay  it 
would  cost  the  employee  to  have 
someone  else  perform  the  work  or  duties 
the  employiee  is  performing.  Where  self- 
employmeat  is  in  the  form  of  a 
corporatio*,  partnership,  or  sole- 
proprietorship,  a  lack  of  ^M'ofits  for  such 
entity  does  not  remove  the  employee's 
obligation  to  report  the  employment  or 
the  rate  of  pay. 

(d)  For  tfce  purpose  of  administering 
the  Act,  including  the  making  of  proper 
detenninafions  as  to  an  employee's 
entitlement  to  benefits,  the  Office  may. 
with  the  written  consent  of  the 
employee,  obtain  from  the  Social 
Security  Administration  wage 
information  cotiuerning  that  employee  to 
include  the  names  and  addresses  of 
employers ior  whom  the  employee 
worked  during  a  specified  period  of 
time,  the  periods  employed,  and  the 
gross  amofnt  of  wages  earned. 

23.  By  adding  a  new  §  10.110  to  read 
as  follows: 
§  10.110    Burden  of  proof. 

(a)  A  claimant  has  the  burden  of 
establishirig  by  the  weight  of  reliable, 
probative  and  substantial  evidence  tliat 
the  claimed  condition  and  the  disability, 
if  any,  waa  caused,  aggravated,  or 
adversely  affected  by  the  claimant's 
Federal  employment.  As  a  part  of  this 
burden,  the  claimant  must  specify  the 
employment  incident  or  the  factors  or 
conditions  of  employment  to  whidi  the 
injury,  disease  or  disability  is  attributed, 
and  must  aubmit  rationahzed  medical 
opinion  evidence,  based  upon  a 
complete  and  accurate  factual  and 
medical  background,  showing  causal 
relationship  between  the  claimed 
condition  and  the  Federal  employment. 
The  fact  that  a  condition  or  disease 
manifests  itself  during  a  period  of 
Federal  employment  by  itself  does  aot 
raise  an  inference  that  there  is  causal 
relationsh^  between  the  two  Neither 
the  fact  tli«t  the  condition  or  disease 
became  manifest  during  a  period  of 
Federal  employment,  nor  the  belief  of 
the  claimart  that  the  condition  or 
disease  was  caused  or  aggravated  by 
employment  conditions  or  factors,  is 
sufficient  in  itself  to  establish  causal 
relationship. 


(b)  If  a  claimSTTt  initially  submits 
supportive  factual  and/or  medical 
evidence  which  is  not  sufficient  to  carry 
the  burden  of  proof,  the  Office  will 
inform  the  claimant  of  the  defects  in 
proof  and  grant  at  least  30  calendar 
days  for  the  claimant  to  submit  the 
evidence  requised  to  meet  the  burden  of 
proof.  Subsequent  submissions  of 
evidence  still  not  sufficient  to  carry  the 
burden  of  proof  will  not  require  another 
notification  of  defects.  The  Office  may. 
in  its  discretion,  undertake  to  develc^ 
either  factual  or  medical  evidence  for 
determination  of  the  claim.  For  example, 
when  the  claim  is  based  on  exposure  te 
hazardous  material  or  noise  at  work,  or 
when  relevant  evidence  is  in  the 
possession  of  the  Federal  govenrment 
and  not  accessible  to  the  claimant  (e.g.. 
a  deactivated  employing  agency 
facility),  the  Office  will  undertake  to 
develop  the  necessary  evidence. 

(c)  Once  the  Office  has  accepted  a 
claim  and  paid  compensation,  it  has  the 
burden,  before  terminating  or  reducing 
compensation,  of  establishing  by  the 
weight  of  the  evidence  that  the 
disability  for  w^ich  compensation  was 
paid  has  ceased,  or  that  the  disabling 
condition  is  no  longer  causally  related  to 
the  employment,  or  that  the  claimant  is 
only  partially  disabled,  or  that  its  initial 
decision  was  in  error. 

24.  By  revisiog  §  10.111  to  read  as 
follows: 

§  1 0. 1 1 1    Submifssion  of  ottter  evidence. 

The  responsibilities  of  the  official 
superior  and  the  claimant  to  submit 
evidence  are  specified  elsewhere  in  this 
part.  A  claimant,  a  person  acting  on  the 
claimant's  behalf,  or  the  employing 
agency  may  submit  to  the  Office  any 
other  evidence  which  is  deemed 
relevant  and  pertinent  to  the  initial  and 
ongoing  determination  of  the  claim. 

25.  By  revising  §  10.120  to  read  as 
follows:  I 

§10.120    Report  of 
Of  return  to  work. 

In  all  cases  reported  to  the  Offipe  the 
official  superior  shall  notify  the  6ffice  ; 
immediately  upon  the  injured  ! 

employee's  return  to  work  or 
termination  of  disability.  Form  CA-3  is 
provided  for  this  purpose.  It  shall  be 
used  unless  a  report  of  termination  of 
disability  is  made  to  the  Office  on  Form 
CA-1  or  CA-2,  orCA-7  as  appropriate, 
or  in  some  other  manner. 

2&  By  revisMfg  §  10.121  to  read  as 
follows: 
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§  10.121    Recurrence  of  disability. 

(a)  The  official  superior  shall  notify 
the  Office  if.  after  the  employee  returns 
to  work,  the  original  injury  causes  the 
employee  to  stop  work  again.  Form  CA- 
2a  is  provided  for  this  purpose.  If  the 
original  injury  was  not  previously 
reported  to  the  Office,  notice  of  the 
original  injury  shall  be  made  on  Form 
CA-1  or  CA-2,  as  appropriate,  and 
attached  when  Form  CA-2a  is 
submitted.  Medical  reports  concerning 
the  original  injury  should  also  be 
attached  if  not  previously  submitted. 
The  employee  has  the  burden  of 
establishing  by  the  weight  of  reliable, 
probative  and  substantial  evidence  that 
the  recurrence  of  disability  is  causally 
related  to  the  original  injury. 

(b)  When  the  employee  has  received 
medical  care  as  a  result  of  the 
recurrence,  he  or  she  should  arrange  for 
a  detailed  medical  report  to  be 
submitted  by  the  attending  physician. 
The  report  should  include:  dates  of 
examination  and  treatment;  history 
given  by  the  employee;  findings;  results 
of  x-ray  and  laboratory  tests;  diagnosis; 
course  of  treatment;  the  physician's 
opinion,  with  medical  reasons,  regarding 
causal  relationship  between  the 
employee's  condition  and  the  original 
injury;  work  limitations  or  restrictions, 
and  prognosis.  The  employee  should 
also  submit,  or  arrange  for  the 
submission  of,  similar  medical  reports 
for  any  examination  and/or  treatment 
received  subsequent  to  returning  to 
work  following  the  original  injury. 

(c)  The  employee  must  also  give  the 
reasons  for  believing  the  recurrence  of 
disability  is  related  to  the  original 
injury.  A  statement  from  the  employee 
must  accompany  Form  CA-2a 
describing  the  employee's  duties  upon 
return  to  work  after  the  original  injury, 
stating  whether  there  were  any  other 
injuries  or  illness,  and  giving  a  general 
description  of  the  employee's  physical 
condition  during  the  intervening  period. 
The  official  superior  may  submit 
comments  concerning  the  employee's 
statement. 

(d)  If  the  injured  employee  does  not 
return  to  duty  prior  to  the  date  Form 
CA-2a  is  submitted  to  the  Office,  the 
return  to  duty  or  termination  of 
disability  shall  be  reported  to  the  Office 
on  Form  CA-3  unless  otherwise 
reported  on  Form  CA-7  or  Form  CA-8. 

(e)  Claim  for  compensation  as  a  result 
of  the  recurrence  of  disability  should  be 
made  using  Form  CA-7,  unless  such 
form  was  previously  filed  after  the 
original  injury.  If  Form  CA-7  was 
previously  filed,  compensation  must  be 
claimed  using  Form  CA-8.  A  completed 
claim  form  plus  a  medical  report  on 


Form  CA-20  or  CA-20a  (or  in  narrative 
form)  must  be  submitted  before 
compensation  may  be  paid. 

27.  By  revising  §  10.122  and  adding  the 
OMB  control  number  to  read  as  follows: 

§  10.122    Claim  for  continuing 
compensation  for  disability. 

Form  CA-8  is  provided  to  claim 
compensation  for  additional  periods  of 
time  after  Form  CA-7  is  submitted  to  the 
Office.  It  is  the  responsibility  of  the 
employee  to  submit  Form  CA-8.  Without 
receipt  of  such  claim,  the  Office  has  no 
knowledge  of  continuing  wage  loss. 
Therefore,  while  disability  continues,  a 
claim  on  Form  CA-8  should  be 
submitted  every  2  weeks  until  the 
employee  is  otherwise  instructed  by  the 
Office.  The  employee  shall  complete  and 
sign  the  face  of  the  form,  and  the  official 
superior  shall  complete  the  reverse  side. 
The  employee  is  responsible  for 
submitting,  or  arranging  for  the 
submission  of.  medical  evidence  in 
support  of  the  claim.  Form  CA-20a  is 
attached  to  Form  CA-7  for  this  purpose. 
The  official  superior  shall  forward  the 
completed  Form  CA-8  and  any 
accompanying  medical  report  to  the 
Office  within  5  working  days  of  receipt 
from  the  employee. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0103) 

28.  By  redesignating  §  10.124  as 
5  10.126  and  revising  it  to  read  as 
follows: 

§  1 0. 1 26    Claims  for  continuing 
compensation  for  death. 

A  beneficiary  to  whom  an  award  of 
compensation  has  been  made  on 
account  of  an  employee's  death  shall 
submit  additional  claims  for  continuing 
compensation  to  the  Office  once  each 
year,  or  when  required  by  the  Office. 
Form  CA-12  is  provided  by  the  Office 
for  this  purpose  and  will  be  sent  to  the 
beneficiary  when  an  additional  claim  is 
required.  If  a  beneficiary  when  required, 
fails  within  30  days  of  the  date  of 
request  to  submit  the  form  (or  an 
equivalent  written  statement),  the 
beneficiary's  right  to  compensation, 
including  compensation  payable  to  that 
beneficiary  for  or  on  behalf  of  another 
(e.g..  compensation  payable  to  a  widow 
on  behalf  of  a  child),  shall  be  suspended 
until  such  time  as  the  requested  form  or 
equivalent  written  statement  is  received, 
at  which  time  compensation  will  be 
reinstated  at  the  appropriate  rate 
retroactive  to  the  date  of  suspension. 

29.  By  redesignating  S  10.123  as 
§  10.124  and  revising  it  to  read  as 
follows: 


§  10.124    Employee's  obligation  to  return 
to  worts  or  to  seek  work  when  able. 

(a)  An  employee  whose  disability  has 
ceased  and  who  is  able  to  resume 
regular  Federal  employment  has  the 
obligation  to  do  so.  No  further 
compensation  for  wage  loss  is  payable 
once  the  employee  has  recovered  from 
the  employment  injury  to  the  extent  that 
he  or  she  could  perform  the  duties  of  the 
position  held  at  the  time  of  injury,  or 
earn  equivalent  wages. 

(b)  Where  an  employee  has  been 
advised  by  the  employing  agency  in 
writing  of  the  existence  of  specific 
alternative  positions  within  the  agency, 
the  employee  shall  furnish  the 
description  and  physical  requirements 
of  such  alternative  positions  to  the 
attending  physician  and  inquire  whether 
and  when  the  employee  will  be  able  to 
perform  such  duties.  Where  an  agency 
has  advised  the  employee  of  its 
willingness  to  accommodate,  where 
possible,  the  employee's  work 
limitations  and  restrictions,  the 
employee  shall  so  advise  the  attending 
physician  and  request  the  physician  to 
specify  the  limitations  and  restrictions 
imposed  by  the  injury.  The  employee 
has  the  responsibility  to  advise  the 
employing  agency  immediately  of  the 
limitations  and  restrictions  imposed. 

(c)  Where  an  employee  has  been 
offered  suitable  employment  (or 
reemployment)  by  the  employing  agency 
(i.e.,  employment  or  reemployment 
which  the  Office  has  found  to  be  within 
the  employee's  educational  and 
vocational  capabilities,  within  any 
limitations  and  restrictions  which  pre- 
existed the  injury,  and  within  the 
limitations  and  restrictions  which 
resulted  from  the  injury),  or  where  an 
employee  has  been  offered  suitable 
employment  as  a  result  of  job  placement 
efforts  made  by  or  on  behalf  of  the 
Office,  the  employee  is  obligated  to 
return  to  such  employment.  An 
employee  who  refuses  or  neglects  to 
work  after  suitable  work  has  been 
offered  or  secured  for  the  employee  has 
the  burden  of  showing  that  such  refusal 
or  failure  to  work  was  reasonable  or 
justified,  and  shall  be  provided  with  the 
opportunity  to  make  such  showing 
before  a  determination  is  made  with 
respect  to  termination  of  entitlement  to 
compensation  as  provided  by  5  U.S.C. 
8106(c)(2)  and  paragraph  (e)  of  this 
section. 

(d)  When  a  permanently  disabled 
employee  who  cannot  return  to  the 
position  held  at  the  time  of  injury  due  to 
the  residuals  of  the  employment  injury 
has  recovered  sufficiently  to  be  able  to 
perform  some  type  of  work,  the 
employee  must  seek  suitable  work  either 
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in  the  Government  or  in  private 
employment.  Such  an  employee  must 
report  the  efforts  made  to  obtain 
suitable  employment  at  such  limes  and 
in  such  manner  as  the  Office  may 
require  including  the  names  and 
addresses  of  the  persons  or 
establishments  to  whom  the  employee 
has  applied  for  work. 

(e)  A  partially  disabled  employee 
who,  without  showing  sufficient  reason 
or  justification,  refuses  to  seek  suitable 
work  or  refuses  or  neglects  to  work  after 
suitable  work  has  been  offered  to, 
procured  by,  or  secured  for  the 
employee,  is  not  entitled  to  further 
compensation  for  total  disability,  partial 
disability,  or  permanent  impairment  as 
provided  by  sections  8105,  8106,  and 
8107  of  the  Act,  but  remains  entitled  to 
medical  benefits  as  provided  by  section 
8103  of  the  Act.  An  employee  shall  be 
provided  with  the  opportunity  to  make 
such  showing  of  sufficient  reason  or 
justification  before  a  determination  is 
made  with  respect  to  termination  of 
entitlement  to  compensation  as  provided 
by  5  U.S.C.  8106(c). 

(f)  Pursuant  to  5  U.S.C.  8104(a),  the 
Office  may  direct  a  permanently 
disabled  employee  to  undergo 
vocational  rehabilitation.  If  an  employee 
without  good  cause  fails  or  refuses  to 
apply  for,  undergo,  participate  in,  or 
continue  participation  in  a  vocational 
rehabilitation  effort  when  so  directed, 
the  Office  will,  in  accordance  with  5 
U.S.C.  8113(b),  reduce  prospectively  the 
employee's  monetary  compensation 
based  on  what  would  probably  have 
been  the  employee's  wage-earning     • 
capacity  had  there  not  been  such  failure 
or  refusal.  If  an  employee  without  good 
cause  fails  or  refuses  to  apply  for, 
undergo,  participate  in,  or  continue 
participation  in  the  early  but  necessary 
stages  of  a  vocational  rehabilitation 
effort  (i.e.,  interviews,  testing, 
counseling,  and  work  evaluations),  the 
Office  cannot  determine  what  would 
have  been  the  employee's  wage-earning 
capacity  had  there  not  been  such  failure 
or  refusal.  It  will  be  assumed,  therefore, 
in  the  absence  of  evidence  to  the 
contrary,  that  the  vocational 
rehabilitation  effort  would  have  resulted 
in  a  return  to  work  with  no  loss  of  wage- 
earning  capacity,  and  the  Office  will 
reduce  the  employee's  monetary 
Compensation  accordingly.  Any 
reduction  in  the  employee's  monetary 
compensation  under  the  provisions  of 
this  paragraph  shall  continue  until  the 
employee  in  good  faith  complies  with 
the  direction  of  the  Office. 

30.  By  adding  a  new  §  10.123  to  read 
as  follows: 


§  10.123    Employing  agency's 
responsltiilitles  In  returning  the  employee 
to  work. 

(a)  Upon  authorization  of  medical 
care,  the  official  superior  shall  provide 
the  employee  with  written  notification 
of  his  or  her  obligation  to  return  to  work 
as  soon  as  possible  and,  with  respect  to 
alternative  work,  shall 

(1)  Advise  the  employee  in  the  same 
manner  qs  provided  by  §  10.207(b);  and 

(2)  Advise  the  employee  of  his  or  her 
responsibilities  under  §  10.124  of  this 
subpart. 

The  term  "return  to  work"  as  used  in 
this  section  is  not  limited  to  return  to 
work  at  the  employee's  normal  worksite, 
but  may  include  return  to  work  at  other 
alternate)  locations. 

(b)  Th«  employing  agency  shall 
monitor  (he  employee's  medical 
progress  and  duty  status  by  obtaining 
periodic  medical  reports.  Form  CA-17  is 
provided  for  this  purpose.  To  facilitate 
an  injured  employee's  return  to  suitable 
employment,  the  employing  agency  may 
correspond  in  writing  with  the 
employee's  physician  concerning  the 
work  limitations  and  restrictions 
imposed  by  the  effects  of  the  injury  and 
possible  job  assignments.  The 
employing  agency  shall  concurrently 
send  a  copy  of  any  such  correspondence 
to  the  Office  and  the  claimant,  as  well 
as  a  copy  of  the  physician's  response 
when  received. 

(c)  Where  the  employing  agency  is 
notified  In  writing  that  the  attending 
physician  has  found  the  employee  to  be 
partially  disabled,  and  the  employee  is 
able  to: 

(1)  Perform  in  a  specific  alternative 
position  which  is  available  within  the 
agency  and  for  which  the  agency  has 
furnished  the  employee  with  a  written 
description  of  the  specific  duties  and 
physical,  requirements,  the  agency  shall 
notify  the  employee  immediately  of  the 
date  of  availability.  To  facilitate  early 
return  to  work,  the  agency  may  inform 
the  employee  of  the  offer  and  its 
availability  by  telephone,  but  must 
provide  written  confirmation  of  the  offer 
as  soon  as  possible  thereafter. 

(2)  Perform  restricted  or  limited 
duties,  the  agency  shall  determine 
whether  necessary  accommodation  can 
be  made,  and  if  so.  advise  the  employee 
in  writing  of  the  duties,  their  physical 
requirements  and  availability.  To 
facilitate  early  return  to  work,  the 
agency  may  inform  the  employee  of  the 
offer  by  telephone,  but  must  provide 
written  confirmation  of  the  offer  as  soon 
as  possible  thereafter. 

(d)  Where  the  nature  and  extent  of 
injury  prohibit  the  employee  from 
returning  to  the  duties  of  the  position 
held  at  the  time  of  injury,  and  the 


agency  is  unable  to  accommodate  the 
restrictions  and  limitations  imposed  on 
the  employee  by  the  injury,  and 
employment  is  consequently  terminated, 
the  agency  may.  in  cooperation  and 
coordination  with  the  Office, 
subsequently  determine  the  former 
employee's  current  physical  condition 
and  offer  reemployment  in  a  position 
suitable  to  the  former  employee's 
capabiHties.  Such  reemployment  offer 
must  be  in  writing  and  include  a 
description  of  the  duties  of  the  position 
being  offered,  the  physical  requirements 
of  those  duties,  and  the  date  the  former 
employee  is  to  return  to  work  or,  in  the 
alternative,  the  date  by  which  the 
former  employee  must  notify  the  agency 
of  his  or  her  decision  with  respect  to 
acceptance  or  refusal  of  the 
reemploymerjt  offer. 

(e)  A  complete  copy  of  any  agency 
offer  of  employment  or  reemployment 
should  be  sent  to  the  Office  at  the  same 
time  as  it  is  sent  to  the  employee. 

(f)  Where  an  injured  employee  i 
relocates  after  having  been  terminated 
from  the  agency's  employment  rolls,  the 
Office  encourages  employing  agencies  to 
offer  suitable  reemployment  in  the 
location  where  the  former  employee 
currently  resides.  If  this  is  not  practical, 
the  agency  may  offer  suitable 
employment  at  the  employee's  former 
duty  station  or  other  alternate  location. 
Where  acceptance  of  the  offered 
reemployment  would  result  in  relocation 
expenses  being  incurred  by  the  former 
employee,  such  expenses  as  are 
considered  reasonable  and  necessary 
may  be  paid  by  the  Office  from  the 
Employees'  Compensation  Fund.  In 
determining  whether  a  relocation 
expense  is  reasonable  and  necessary, 
the  Office  shall  use  as  a  guide  the 
Federal  travel  regulations  pertaining  to 
permanent  change  of  duty  station, 

31.  By  adding  a  new  §  10.127 
immediately  after  §  10.126  to  read  as 
follows: 

§  10.127    Continuation  of  deatti 
compensation  for  a  child,  brother,  sister  or 
grandchild  who  has  reached  the  age  of  18. 

Compensation  payable  on  behalf  of  a 
child,  brother,  sister,  or  grandchild       ' 
under  5  U.S.C.  8133,  which  would 
otherwise  be  terminated  because  suth 
individual  has  reached  18  years  of  age. 
shall  be  continued  if  and  for  so  long  as 
he  or  she  is  not  married  and  is 
physically  or  mentally  incapable  of  self- 
support,  or  if  he  or  she  is  a  student  as 
defined  in  S  10.5(a)(25)  for  so  long  as  he 
or  she  is  not  married  and  continues  as  a 
student.  An  individual  in  receipt  of 
compensation  under  the  provisions  of  5  | 
U.S.C.  8133  shall  furnish,  when  so 
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required  by  the  Office,  proof  of 
continuing  entitlement  to  such 
compensation,  including  certification  of 
school  enrollment.  If  a  beneficiary  when 
required,  fails  within  30  days  of  the  date 
of  the  request  to  submit  such  proof,  the 
beneficiary's  right  to  compensation  shall 
be  suspended  until  the  requested 
information  is  received,  at  which  time 
compensation  will  be  reinstated 
retroactive  to  the  date  of  suspension, 
provided  the  beneficiary  is  entitled  to 
such  compensation. 

32.  By  adding  a  new  §  10.128 
immediately  after  S  10.127  to  read  as 
follows: 

§  10.128    Termination  of  right  to 
compensation  for  death;  reapportionment 
of  compensation. 

(a)  When  a  beneficiary  who  is 
receiving  compensation  on  account  of 
death  ceases  to  be  entitled  to  such 
compensation  by  reason  of  death, 
remarrying  before  age  60,  marrying, 
reaching  the  age  of  18,  ceasing  to  be 
dependent,  ceasing  to  be  student,  or 
becoming  capable  of  self-support,  the 
beneficiary  or  someone  acting  on  the 
beneficiary's  behalf  shall  immediately 
notify  the  Office  of  such  event.  If  the 
beneficiary,  or  someone  acting  on  the 
beneficiary's  behalf,  receives  a  check 
which  includes  payment  of 
compensation  for  any  period  after  the 
date  when  entitlement  ceased  for  any  of 
the  above  reasons,  the  check  shall  be 
promptly  returned  to  the  Office.  The 
terms  marrying  .end  remarrying  include 
common  law  marriage  as  recognized 
and  defined  by  state  law  in  the  state 
where  the  beneficiary  resides. 

(b)  An  event  as  described  in 
paragraph  (a)  of  this  section  which 
results  in  the  termination  of 
compensation  to  a  beneficiary  may  also 
result  in  a  reapportionment  of  the 
amount  of  compensation  payable  to  one 
or  more  of  the  remaining  beneficiaries. 
Similarly,  the  birth  of  a  posthumous 
child  of  the  deceased  employee  may 
also  result  in  a  reapportionment  of  the 
amount  of  compensation  payable  to 
other  beneficiaries.  The  parent,  or 
someone  acting  on  the  child's  behalf, 
shall  promptly  notify  the  Office  of  the 
birth  and  submit  a  certified  copy  of  the 
birth  certificate. 

33.  By  revising  §  10.130  to  read  as 
follows: 

§  10. 1 30    Processing  of  claims. 

Claims  for  compensation  for  disability 
and  death  are  processed  by  claims 
examiners  of  the  Office,  whose  duty  it  is 
to  apply  the  law  to  the  facts  as  reported, 
received,  or  obtained  upon  investigation. 
The  Federal  Employees'  Compensation 
Act,  as  amended,  requires  that  a 


decision  with  respect  to  entitlement 
contain  findings  of  fact  and  be  based  on 
consideration  of  the  claim  presented  by 
the  claimant,  the  report  by  his  or  her 
immediate  official  superior,  and  the 
completion  of  such  investigation  as  the 
Office  may  deem  necessary.  There  is  no 
required  procedure  for  the  production  of 
evidence  but  the  evidence  should  be  in 
written  form.  The  final  authority  in  the 
Office  in  the  determination  of  a  claim  is 
vested  in  the  Director  of  the  Office.  The 
decision  shall  contain  findings  of  fact 
and  a  statement  of  reasons.  A  copy  of 
the  decision,  together  with  information 
as  to  the  right  to  a  hearing,  to  a 
reconsideration,  and  to  an  appeal  to  the 
Employees'  Compensation  Appeals 
Board,  shall  be  mailed  to  the  claimant's 
last  known  address.  If  the  claimant  is 
represented  before  the  Office,  a  copy  of 
the  decision  will  also  be  mailed  to  such 
representative.  At  the  time  the  decision 
is  issued,  a  copy  will  also  be  sent  to  the 
claimant's  employing  agency. 

34.  By  revising  §10.131  to  read  as 
follows: 

§  10.131    Request  for  a  tiearing. 

(a)  Any  claimant  not  satisfied  with  a 
decision  of  the  Office  shall  be  afforded 
an  opportunity  for  an  oral  hearing 
before  an  Office  representative 
designated  by  the  Director.  A  hearing 
must  be  requested  in  writing  within  30 
days  of  the  date  of  issuance  of  the 
decision  and  be  made  to  the  Office  as 
set  forth  in  the  decision.  A  claimant  is 
not  entitled  to  an  oral  hearing  if  the 
request  is  not  made  within  30  days  of 
the  date  of  issuance  of  the  decision  as 
determined  by  the  postmark  of  the 
request,  or  if  a  request  for 
reconsideration  of  the  decision  is  made 
pursuant  to  5  U.S.C.  8128(a)  and 

§  10.138(b)  of  this  subpart  prior  to 
requesting  a  hearing,  or  if  review  of  the 
written  record  as  provided  by  paragraph 
(b)  of  this  section  has  been  obtained.  At 
an  oral  hearing,  the  claimant  shall  be 
afforded  the  opportunity  to  present  oral 
testimony  and/or  written  evidence  in 
further  support  of  the  claim.  A  claimant 
may  change  his  or  her  selection  of  an 
oral  hearing  to  a  review  of  the  written 
record  as  provided  by  paragraph  (b)  of 
this  section;  however,  such  written 
request  for  change  must  be  made  within 
30  days  after  the  date  of  the  Office's 
acknowledgment  of  receipt  of  the  initial 
request. 

(b)  In  lieu  of  an  oral  hearing,  a 
claimant  shall  be  afforded  an 
opportunity  for  a  review  of  the  written 
record  by  an  Office  representative 
designated  by  the  Director.  Such  review 
will  not  involve  oral  testimony  or 
attendance  of  the  claimant;  however,  the 


claimant  may  submit  any  written 
evidence  or  argument  which  he  or  she 
believes  relevant.  A  review  of  the 
written  record  must  be  requested  in 
writing  within  30  days  of  the  date  of 
issuance  of  the  decision,  specify  the 
decision  and/or  issue  which  is  the 
subject  of  the  request,  and  be  made  to 
the  Office  as  set  forth  in  the  decision.  A 
claimant  is  not  entitled  to  a  review  of 
the  written  record  if  the  request  is  not 
made  within  30  days  of  the  date  of 
issuance  of  the  decision  as  determined 
by  the  postmark  of  the  request,  or  if  a 
request  for  reconsideration  of  the 
decision  is  made  pursuant  to  5  U.S.C. 
8128(a)  and  §  10.138(b)  of  this  subpart 
prior  to  requesting  a  review  of  the 
written  record,  or  if  an  oral  hearing  has 
been  obtained  as  provided  by  paragraph 
(a)  of  this  section.  A  claimant  may 
change  his  or  her  selection  of  a  review 
of  the  written  record  to  an  oral  hearing 
as  provided  by  paragraph  (a)  of  this 
section;  however,  such  written  request 
for  change  must  be  made  within  30  days 
afier  the  date  of  the  Office's 
acknowledgment  of  receipt  of  the  initial 
request.  Where  timely  request  for  a 
review  of  the  written  record  is  received, 
the  Office  shall  furnish  the  employing 
agency  with  a  copy  of  the  claimant's 
request  and  allow  15  days  for  the 
agency  to  submit  any  conmients  and/or 
documents  which  it  believes  relevant 
and  material  to  the  issue  in  question. 
Any  comments  or  documents  submitted 
by  the  agency  are  subject  to  review  and 
comment  by  the  claimant  within  15  days 
following  the  date  the  Office  sends  any 
such  agency  submission  to  the  claimant. 
Following  a  review  of  the  record  and 
any  evidence  submitted,  the  Office 
representative  shall  decide  the  claim 
and  inform  the  claimant,  the  claimant's 
representative  and  the  employing 
agency  of  the  decision. 

35.  By  revising  §  10.132  to  read  as 
follows: 

§  10.132    Time  and  place  of  hearing; 
prehearing  conference. 

The  Office  representative  shall  set  the 
time  and  place  of  the  hearing  and  shall 
mail  written  notice  thereof  to  the 
claimant,  the  claimant's  representative, 
and  the  employing  agency  at  least  15 
days  prior  to  the  hearing.  When 
practicable,  the  hearing  will  be  set  at  a 
time  and  place  convenient  for  the 
claimant.  At  the  request  of  the  claimant, 
the  Office  representative  may  schedule 
a  prehearing  conference  to  further 
define  or  clarify  the  issues.  Request  for 
such  a  conference  must  be  made  to  the 
Office  representative  in  writing  at  least 
5  days  prior  to  the  scheduled  date  of  the 
hearing.  The  decision  whether  or  not  to 
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schedule  a  prehearing  conference  shall 
be  solely  within  the  discretion  of  the 
Office  representative. 

36.  By  revising  §  10.133(a)  to  read  as 
follows: 

§  10.133    Conduct  of  hearing. 

(a)  In  conducting  the  hearing,  the 
Office  representative  shall  not  be  bound 
by  common  law  or  statutory  rules  of 
evidence,  by  technical  or  formal  rules  of 
procedure,  or  by  section  5  of  the 
Administrative  Procedure  Act,  but  may 
conduct  the  hearing  in  such  manner  as 
to  best  ascertain  the  rights  of  the 
claimant.  For  this  purpose,  the 
representative  shall  receive  such 
relevant  evidence  as  may  be  adduced  by 
the  claimant  and  shall,  in  addition, 
receive  such  other  evidence  as  the 
representative  may  determine  to  be 
necessary  or  useful  in  evaluating  the 
claim.  Evidence  may  be  presented  orally 
or  in  the  form  of  written  statements  and 
exhibits.  The  hearing  shall  be  recorded. 
The  recording,  either  by  magnetic  tape 
or  by  transcription,  shall  be  made  a  part 
of  the  case  record. 


§  10.139    [Redesignated  From  §  10.137] 

37.  By  redesignating  §  10.137  as 
§  10.139  without  revision. 

38.  By  redesignating  §  10.136  as  new 
§  10.138  and  revising  it  to  read  as 
follows: 

§  10.138    Review  of  decision. 

(a)  Under  the  discretionary  authority 
granted  by  5  U.S.C.  8128(a),  the  Office 
may  review  an  award  for  or  against  the 
payment  of  compensation  at  any  time  on 
its  own  motion  and  may,  as  a  result  of 
that  review,  affirm,  reverse  or  modify 
the  previous  decision  and  inform  the 
claimant,  the  claimant's  representative 
and  the  employing  agency  of  the 
decision. 

(b)(1)  Under  the  discretionary 
authority  granted  by  5  U.S.C.  8128(a). 
the  Office  may  review  an  award  for  or 
against  the  payment  of  compensation  on 
application  of  the  claimant.  No  formal 
application  for  review  is  required,  but 
the  claimant  must  make  a  written 
request  identifying  the  decision  and  the 
specific  issue(s)  within  the  decision 
which  the  claimant  wishes  the  Office  to 
reconsider,  and  give  the  reasons  why 
the  decision  should  be  changed.  Where 
the  decision  or  issue  cannot  be 
reasonably  determined  from  the 
claimant's  application  for  review,  the 
application  will  be  returned  to  the 
claimant  for  clarification  without  further 
action  by  the  Office  with  respect  to  the 
application.  The  claimant  may  obtain 
review  of  the  merits  of  the  claim  by — 


(i)  Showing  that  the  Office 
erroneously  applied  or  interpreted  a 
point  of  law,  or 

(ii)  Advancing  a  point  of  law  or  a  fact 
not  previously  considered  by  the  Office, 
or 

(iii)  Submitting  relevant  and  pertinent 
evidence  not  previously  considered  by 
the  Office. 

(2)  Any  application  for  review  of  the 
merits  of  the  claim  which  does  not  meet 
at  least  one  of  the  requirements  listed  in 
paragraphs  (b)(l)(i}-(iii)  of  this  section 
will  be  denied  by  the  Office  without 
review  of  the  merits  of  the  claim.  Such  a 
denial  of  application  is  not  subject  to 
review  under  this  section  or  to  hearing 
under  §  10.131.  Further,  the  Office  will 
not  review  under  this  subsection  a 
decision  denying  or  terminating  a 
benefit  unless  the  application  is  filed 
within  one  year  of  the  date  of  that 
decision.  Where  proper  apphcation  is 
submitted  and  the  Office  finds  that  merit 
review  of  the  claim  is  warranted,  the 
Office  shall  furnish  the  employing 
agency  with  a  copy  of  the  claimant's 
application  for  reconsideration  and 
allow  15  days  for  the  agency  to  submit 
any  comments  and/or  documents  which 
it  believes  relevant  and  material  to  the 
issue  in  question.  Any  comments  or 
materials  submitted  by  the  agency  are 
subject  to  review  and  comment  by  the 
claimant  within  15  days  following  the 
date  the  Office  sends  any  such  agency 
submission  to  the  claimant.  The  Office 
shall  then  review  the  decision  and  any 
agency  submission,  decide  the  claim, 
and  inform  the  claimant,  the  claimant's 
representative  and  the  employing 
agency  of  the  decision. 

39.  By  redesignating  §  10.135  as 
§  10.137  and  revising  it  to  read  as 
follows: 

§  10.137    Postponement;  withdrawal  or 
abandonment  of  request  for  hearing. 

(a)  A  scheduled  hearing  may  be 
postponed  or  cancelled  at  the  option  of 
the  Office,  or  upon  written  request  of  the 
claimant  if  the  request  is  received  by  the 
Office  at  least  3  days  prior  to  the 
scheduled  date  of  the  hearing  and  good 
cause  for  the  postponement  is  shown. 
The  unexcused  failure  of  a  claimant  to 
appear  at  a  hearing  or  late  notice  may 
result  in  the  assessment  of  costs  against 
such  claimant. 

(b)  A  claimant  may  withdraw  a 
request  for  a  hearing  at  any  time  by 
written  notice  to  the  Office 
representative  before  the  hearing  is 
held,  or  on  the  record  at  the  hearing. 

(c)  A  claimant  who  fails  to  appear  at  a 
schedukd  hearing  may  request  in 
writing  within  10  days  after  the  date  set 
for  the  hearing  that  another  hearing  be 


scheduled.  Where  good  cause  for  failure 
to  appear  is  shown,  another  hearing  will 
be  scheduled.  The  failure  of  the  claim.ant 
to  request  another  hearing  within  10 
days,  or  the  failure  of  the  claimant  to 
appear  at  the  second  scheduled  hearing 
without  good  cause  shown,  shall 
constitute  abandonment  of  the  request 
for  a  hearing.  Where  good  cause  is 
shown  for  failure  to  appear  at  the 
second  scheduled  hearing,  another 
hearing  will  be  scheduled.  Unless 
extraordinary  circumstances  such  as 
hospitalization,  a  death  in  the  family,  or 
similar  circumstances  which  prevent  the 
claimant  from  appearing  are 
demonstrated,  failure  of  the  claimant  to 
appear  at  the  third  scheduled  hearing 
shall  constitute  abandonment  of  the 
request  for  a  hearing. 

40.  By  redesignating  §  10.134  as 
§  10.136  and  revising  it  to  read  as 
follows: 

§  1 0. 1 36    Tenpinatlon  of  hearing;  release 
of  decision. 

The  Office  representative  shall  fix  the 
time  within  which  evidence  will  be 
received  and  shall  terminate  the  hearing 
by  mailing  a  copy  of  the  decision,  setting 
forth  the  basis  therefor,  to  the  claimant's 
last  known  address  and  to  the 
claimant's  representative,  if  any.  A  copy 
of  the  decision  will  also  be  mailed  to  the 
employing  agency. 

41.  By  adding  a  new  S  10.135  as 
follows: 

§  10.135    Employing  agency  attendance  at 
hearings  and  submission  of  evidence. 

The  employing  agency  does  not  have 
the  right  to  request  a  hearing  pursuant  to 
5  U.S.C.  8124.  However,  the  employing 
agency  has  an  interest  in  the  outcome  of 
the  hearing  and  frequently  possesses 
information  pertinent  to  issues  raised  at 
the  hearing.  Therefore,  the  employing 
agency  shall  be  afforded  the  opportunity 
to  have  an  agency  representative  in 
attendance  at  the  hearing  and/or  to 
request  that  it  receive  a  copy  of  the 
hearing  transcript.  Where  the  employing 
agency  sends  a  representative,  the 
representative  will  attend  primarily  in 
the  role  of  an  observer  without  the  right 
to  question  the  claimant  or  make  any 
argument.  However,  since  the  claimant  ; 
is  entitled  to  present  evidence  in  support 
of  the  claim,  the  agency  representative 
may,  upon  the  specific  request  of  the 
claimant,  be  called  upon  by  the  Office 
representative  to  give  oral  testimony. 
Where  the  employing  agency  requests 
that  it  receive  a  copy  of  the  hearing 
transcript,  the  agency  will  be  allowed  15 
days  following  release  of  the  transcript 
to  submit  comments  or  additional 
material  for  inclusion  in  the  record.  Any 
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comments  or  materials  submitted  by  the 
agency  are  subject  to  review  and 
comment  by  the  claimant  within  15  days 
following  the  date  the  Office  sends  any 
such  agency  submission  to  the  claimant. 

42.  By  adding  a  new  §  10.134  to  read 
as  follows: 

§  10.134    Subpoenas;  witness  fees. 

(a)  When  reasonably  necessary  for 
full  presentation  of  a  case,  an  Office 
hearing  representative  may  upon  his  or 
her  own  motion,  or  upon  request  of  the 
claimant,  issue  subpoenas  for  the 
attendance  and  testimony  of  witnesses 
and  for  the  production  of  books,  records, 
correspondence,  papers,  or  other 
documents  which  are  relevant  and 
material  to  any  matter  in  issue  at  the 
hearing.  A  claimant  who  desires  the 
issuance  of  a  subpoena  shall,  not  less 
than  20  days  prior  to  the  date  fixed  for 
the  hearing,  file  with  the  Office 
representative  a  written  request 
therefor,  designating  the  witness  or 
documents  to  be  produced,  and 
describing  the  address  and  location 
thereof  with  sufficient  particularity  to 
permit  such  witness  or  documents  to  be 
found.  The  request  for  a  subpoena  shall 
state  the  pertinent  facts  which  the 
claimant  expects  to  establish  by  such 
witnesses  or  documents  and  whether 
such  facts  could  be  established  by  other 
evidence  without  the  use  of  a  subpoena. 
A  subpoena  issued  under  the  provisions 
of  this  section  shall  be  issued  in  the 
name  of  the  Office  hearing 
representative,  and  shall  be  served 
either  in  person  by  an  authorized 
representative  of  the  Office  or  by 
certified  mail,  return  receipt  requested, 
addressed  to  the  person  to  be  served  at 
his  or  her  last  known  principal  place  of 
business  or  residence.  Where  service  is 
made  in  person  by  an  authorized  Office 
representative,  such  representative  shall 
make  an  affidavit  stating  that  he  or  she 
personally  served  a  copy  of  the 
subpoena  upon  the  person  named 
therein.  Where  service  is  by  certified 
mail,  the  signed  returned  post  office 
receipt  shall  serve  as  proof  of  service. 

(b)  Non-government  witnesses 
subpoenaed  under  this  section  who  have 
submitted  evidence  into  the  case  record 
at  the  request  of  the  Office  shall  be  paid 
the  same  fees  and  mileage  as  are  paid 
for  like  services  in  the  District  Court  of 
the  United  States  where  the  subpoena 
was  returnable.  However,  in  the  case  of 
an  expert  witness,  the  witness  fee  shall 
not  exceed  the  local  customary  fee  for 
such  service.  Fees  and  mileage 
requested  by  such  witnesses  shall  be 
paid  by  the  Office. 

(c)  Non-government  witnesses 
subpoenaed  under  this  section  who  have 


submitted  evidence  into  the  case  record 
at  the  request  of  the  claimant  or  who 
have  not  submitted  evidence  into  the 
case  record  but  have  testimony  which  is 
relevant  and  material  to  the  issue  in 
question  and  were  subpoenaed  at  the 
request  of  the  claimant,  shall  be  paid  the 
same  fees  and  mileage  as  are  paid  for 
like  services  in  the  District  Court  of  the 
United  States  where  the  subpoena  was 
returnable.  However,  in  the  case  of  an 
expert  witness,  the  witness  fee  shall  not 
exceed  the  local  customary  fee  for  such 
service.  Fees  and  mileage  requested  by 
such  witnesses  shall  be  paid  by  the 
claimant. 

43.  By  revising  S  10.140  to  read  as 
follows: 

§  10.140    Participation  In  claims  process  by 
employing  agency. 

Proceedings  conducted  with  respect  to 
claims  filed  under  the  Act  are 
nonadversary  in  character.  Accordingly, 
a  claimant's  employing  agency  shall  not 
have  the  right,  except  as  provided  in 
Subpart  C  of  this  part,  to  actively 
participate  in  the  claims  adjudication 
process.  However,  the  employing  agency 
may,  under  circumstances  other  than 
that  described  in  §  10.102(b),  investigate 
the  circumstances  surrounding  an  injury 
to  an  employee  and  the  extent  of 
disability  (e.g.,  an  agency  may 
investigate  an  employee's  activities 
where  it  appears  the  employee  alleging 
total  disability  may  be  performing  other 
employment  or  may  be  engaging  in 
activities  which  would  indicate  less 
than  total  disability).  Further,  the  agency 
has  the  responsibility  to  submit  to  the 
Office  at  any  time  all  relevant  and 
probative  factual  and  medical  evidence 
in  its  possession  or  which  it  may  acquire 
through  investigation  or  other  means. 
All  evidence  submitted  will  be 
considered  and  acted  upon  by  the  Office 
as  appropriate,  and  the  Office  will 
inform  the  claimant,  the  claimant's 
representative  and  the  employing 
agency  of  such  action.  In  those  instances 
where  an  employing  agency  contests  a 
claim  at  time  of  initial  submission  and 
the  claim  is  subsequently  approved,  the 
Office  will  notify  the  agency  of  the 
rationale  for  approving  the  claim. 

44.  By  revising  §  10.141  to  read  as 
follows: 

§  1 0. 1 4 1    Representation  of  the  Director. 

The  Director  shall  be  represented  in 
proceedings  with  respect  to  any  claim 
conducted  before  the  Employees' 
Compensation  Appeals  Board  (ECAB) 
by  attorneys  from  the  Office  of  the 
Solicitor  of  Labor. 

45.  By  revising  S  10.144  to  read  as 
follows: 


§  10.144    Authority  of  representatWe. 

A  representative,  appointed  and 
qualified  as  provided  in  this  part,  may 
make  or  give  on  behalf  of  the  claimant 
any  request  or  notice  relative  to  any 
proceeding  before  the  Office  under  the 
Act,  including  hearing  and  review.  A 
representative  shall  be  entitled  to 
present  or  elicit  evidence  and  to  make 
allegations  as  to  facts  and  law  in  any 
proceeding  affecting  the  claimant  and  to 
obtain  information  with  respect  to  the 
claim  to  the  same  extent  as  the 
claimant.  Notice  to  any  claimant  of  any 
administrative  action,  determination,  or 
decision,  or  request  to  any  party  for  the 
production  of  evidence  shall  be  sent  to 
the  representative,  and  the  notice  or 
request  shall  have  the  same  force  and 
effect  as  if  it  has  been  sent  to  the 
claimant. 

46.  By  revising  paragraphs  (c) 
introductory  text,  (d),  (g),  (h)  and  (i)  of 
§  10.145  and  by  adding  the  0MB  control 
number  to  read  as  follows: 

§  10.145    Fees  for  services. 

•  *         *         *         « 

(c)  In  every  case  where  a 
representative's  fee  is  desired,  an 
application  for  approval  of  the  fee  shall 
be  made  to  the  Office.  The  application 
should  be  made  when  the  representative 
has  submitted  the  final  piece  of 
information  believed  necessary  for  the 
adjudication  of  the  claim.  Each  request 
for  approval  of  a  fee  shall  be 
accompanied  by  a  complete  itemized 
statement,  in  duplicate,  describing  the 
services  rendered.  Such  itemization 
shall  contain  the  following  information: 

•  *        *        •        * 

(d)  The  representative  shall  arrange 
for  the  claimant  to  review  the  request 
for  a  fee  and  to  comment  as  to  the 
services  provided  and  as  to  the 
reasonableness  of  the  fee.  The 
claimant's  written  comments  should 
accompany  the  application  for  approval 
of  a  fee  submitted  to  the  Office. 
***** 

(g)  Any  claimant  aggrieved  or 
adversely  affected  by  an  award  of  a  fee 
may  request  a  hearing  or 
reconsideration  by  the  Office,  or  may 
request  review  by  the  Employees' 
Compensation  Appeals  Board. 

(h)  A  representative  aggrieved  or 
adversely  affected  by  an  award  of  a  fee 
may  request  review  by  the  Employees' 
Compensation  Appeals  Board. 

(i)  Any  person  who  receives  a  fee, 
other  consideration  or  gratuity  on 
account  of  services  rendered  with     . 
respect  to  a  claim  under  this  part,  unless 
approved  by  the  Office,  or  who  solicits 
employment  for  himself  or  another  in 
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respect  to  a  case  or  claim  under  (or  to 
be  brought  under)  this  Act  shall  be 
guilty  of  a  misdemeanor  under  18  U^.C 
292  and  upon  conviction  of  each  offense, 
will  be  punished  by  a  fine  of  not  more 
than  $1,000  or  imprisoned  not  to  exceed 
1  year,  or  both.  Utilization  of  an  escrow 
deposit  of  funds  by  a  representative  for 
the  deposit  of  a  client's  funds,  prior  to 
approval  by  the  Office  of  the 
representative's  fee,  is  not  considered 
receipt  or  collection  of  a  fee  by  the 
representative:  provided,  the  escrow 
deposit  of  funds  is  one  made  by  the 
claimant/client  into  the  hands  of  a  third 
party  to  be  held  by  that  third  party  until 
receipt  of  the  Office's  approval  of  the 
representative's  fee,  and  then  delivered 
by  the  third  party  to  the  representative 
in  accordance  with  the  decision  of  the 
Office  and  the  provisions  of  the  escrow 
agreement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0115) 

47.  By  adding  new  §  10.160  through 
§  10.166  under  the  subheading 
Representative  Payment  under  Subpart 
B  as  follows: 

Representative  Payment 

§  10.160    Indications  for  designatkNi  of  a 
representative  payee. 

When  the  Office  determines  that  a 
beneficiary  is  incapable  of  managing  or 
directing  the  management  of  benefits 
either  because  of  a  mental  or  physical 
disability,  or  because  of  legal 
incompetence,  or  because  the  individual 
is  under  18  years  of  age,  the  Office  in  its 
sole  discretion  may  approve  an 
individual  designated  or  appointed  to 
serve  as  the  representative  payee  for 
funds  due  the  eligible  beneficiary. 

§  10.161    Setection  of  a  paye«. 

(a)  In  approving  a  payee,  the  Office 
shall  approve  the  person,  agency, 
organization  or  institution  which,  in  its 
judgment,  will  best  serve  the  interest  of 
the  beneficiary.  In  making  its  decision 
the  Office  shall  consider: 

(1)  The  relationship  of  the  person  to 
the  beneficiary; 

(2)  The  amount  of  interest  that  the 
person  shows  in  the  welfare  of  the 
beneficiary; 

(3)  Any  legal  authority  the  person, 
agency,  organization  or  institution  has 
to  act  on  behalf  of  the  beneficiary; 

(4)  Whether  the  potential  payee  has 
custody  of  the  beneficiary: 

(5)  Whether  the  potential  payee  is  in  a 
position  to  know  of  and  to  look  after  the 
needs  of  the  beneficiary. 

(b)  For  beneficiaries  18  years  old  or 
older,  the  general  order  of  preference 
subject  to  the  provisions  of  paragraph 
(a)  of  this  section,  shall  be 


(1)  A  legal  quardian.  spouse  or  other 
relative  who  has  custody  of  the 
beneficiary  or  who  demonstrates  strong 
concern  for  the  personal  welfare  of  the 
beneficiary; 

(2)  A  friend  who  has  custody  of  the 
beneficiary  or  demonstrates  strong 
concern  for  the  personal  welfare  of  the 
beneficiary: 

(3)  A  pablic  or  nonprofit  agency  or 
institution  having  custody  of  the 
beneficiary; 

(4)  A  private  institution  operated  for 
profit  and  licensed  under  State  law 
which  has  custody  of  the  beneficiary; 
and 

(5)  Persons  other  than  above  who  are 
qualified  to  carry  out  the  responsibilities 
of  a  payee  and  who  are  able  and  willing 
to  serve  as  a  payee  for  a  beneficiary. 

(c)  For  beneficiaries  under  age  18,  the 
general  order  of  preference  subject  to 
the  provisions  of  paragraph  (a)  of  this 
section  shall  be — 

(1)  A  biological  or  adoptive  parent 
who  has  custody  of  the  beneficiary,  or  a 
legal  guardian; 

(2)  A  biological  or  adoptive  parent 
who  does  not  have  custody  of  the 
beneficiary,  but  is  contributing  to  the 
beneficiary's  support  and  is 
demonstrating  strong  concern  for  the 
beneficiary's  well-being; 

(3)  A  biological  or  adoptive  parent 
who  does  not  have  custody  of  the 
beneficiary  and  is  not  contributing 
toward  his  or  her  support,  but  is 
demonstrating  strong  concern  for  the 
beneficiary's  well-being; 

(4)  A  relative  or  stepparent  who  has 
custody  of  the  beneficiary; 

(5)  A  relative  who  does  not  have 
custody  of  the  beneficiary  but  is 
contributing  toward  the  beneficiary's 
support  and  is  demonstrating  concern 
for  the  beneficiary's  well-being; 

(6)  A  relative  or  close  friend  who  does 
not  have  custody  of  the  beneficiary  but 
is  demonstrating  concern  for  the 
beneficiary's  well-being;  and 

(7)  An  authorized  social  agency  or 
custodial  institution. 

§10.162    Responslbltme*  of  a 
representative  pay««. 

A  representative  payee  has  a 
responsibility  to^ 

(a)  Spend  or  invest  payments  received 
only  for  the  use  and  benefit  of  the 
beneficiary  in  a  manner  and  for  the 
purposes  he  or  she  determines  to  be  in 
the  best  interests  of  the  beneficiary, 
subject  to  the  guideUnes  contained  in 
§10.163; 

(b)  Notify  the  Office  of  any  event  that 
would  affect  the  amount  of  benefits  the 
benefidary  receives  or  the  right  of  the 
benefidary  to  receive  benefits; 


(c)  Submit  to  the  Office,  upon  its 
request,  a  written  report  accounting  for 
the  benefits  received:  and 

(d)  Notify  the  Office  of  any  change  in 
the  payee's  circumstances  that  would 
affect  performance  of  the  payee's 
responsibilities. 

§  10.163    lisa  of  benefit  payments. 

To  assure  that  the  general  welfare  of 
the  beneficiary  is  properly  served, 
benefit  payments  received  by  a 
representative  payee  shall  be  used  in 
the  following  manner,  and  in  the 
prescribed  order:  | 

(a)  Current  maintenance,  including 
costs  incurred  in  obtaining  food,  shelter, 
clothing,  medical  care,  and  personal 
comfort  items. 

(b)  Institutional  care,  including  the 
customary  charges  made  by  the  j 
institution,  as  well  as  expenditures  for      | 
those  items  which  will  aid  in  the 
beneficiary's  recovery  or  release  from 

the  institution  or  expenses  for  personal 
needs  which  will  improve  the 
beneficiary's  conditions  while  in  the 
institution. 

(c)  Support  of  the  beneficiary's  legal 
dependents  after  current  maintenance 
needs  or  institutional  care  of  the 
beneficiary  are  met:  and  l 

(d)  Claims  of  creditors  only  if  the 
current  and  reasonably  foreseeable 
needs  of  the  beneficiary  are  met. 

§  1 0. 1 64    Conservation  and  Investment  of 
benefit  payments. 

If  payments  either  in  whole  or  in  part 
are  not  needed  for  any  of  the  purposes 
hsted  in  §  iai63  of  this  part,  they  shall 
be  conserved  or  invested  on  behalf  of 
the  beneficiary  in  non-speculative 
accounts.  Conserved  funds  should  be 
invested  in  accordance  with  rules 
followed  by  trustees.  Any  investment 
must  show  dearly  that  the  payee  holds 
the  property  in  trust  for  the  beneficiary. 
Preferred  investments  for  excess  funds 
are  U.S.  Savings  Bonds  and  deposits  in 
an  interest  or  dividend  paying  account 
in  a  bank,  trust  company,  credit  union, 
or  savings  and  loan  association  which  is 
insured  under  either  Federal  or  State 
law.  The  account  must  be  in  a  form 
which  shows  clearly  that  the 
representative  payee  has  only  a 
fiduciary  and  not  a  personal  interest  in 
the  funds.  Tlie  account  should  provide 
for  withdrawal  upon  demand  without 
penalty.  The  interest  and  dividends,  as 
well  as  all  other  profits,  which  result 
from  an  investment  are  the  property  of 
the  beneficiary  and  may  not  be 
considered  to  be  the  property  of  the 
payee. 
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§  10.165.    Termination  of  representation. 

The  services  of  a  representative  payee 
may  be  terminated  when: 

(a)  The  payee  has  not  used  the  funds 
in  the  interests  of  the  beneficiary  as 
stipulated  in  this  subpart: 

(b)  The  payee  has  not  discharged 
other  responsibilities  described  in  this 
subpart,  or  has  not  done  so  in  a  timely 
manner; 

(c)  The  payee  dies,  wishes  to  be 
discharged  from  responsibility,  or  is 
unable  to  carry  out  the  responsibilities 
of  payee; 

(d)  The  Office,  after  receipt  of 
competent  evidence,  determines  that  the 
beneficiary  is  capable  of  managing  his 
or  her  own  funds;  or 

(e)  A  minor  beneficiary  attains 
majority. 

§  10.166    Accounting  for  benefit  payments. 

A  representative  payee  is  accountable 
for  the  use  of  benefit  payments.  The 
Office  may  require  periodic  written 
reports  from  the  representative  payee, 
and  in  certain  cases,  verification  of  how 
the  funds  were  used.  The  representative 
payee  shall  keep  records  of  how  the 
funds  Were  used  so  as  to  be  able  to 
furnish  the  following  information  to  the 
Office: 

(a)  The  amount  of  benefit  payments 
on  hand  at  the  beginning  of  the 
accounting  period; 

(b)  A  description  of  how  the  benefit 
payments  were  used; 

(c)  An  accounting  of  the  amounts  of 
payments  which  were  saved  or  invested; 

(d)  The  place(s)  of  residence  of  the 
beneficiary  during  the  accounting 
period;  and 

(e)  The  amount  of  the  beneficiary's 
income  from  other  sources  during  the 
accounting  period  so  as  to  assist  the 
Office  in  evaluating  the  use  of  the 
benefit  payments. 

48.  By  revising  §  10.200  to  read  as 
follows: 

§  10.200    Statutory  provisions. 

(a)  Pub.  L.  93-416.  approved 
September  7, 1974,  significantly  revised 
the  Act  to  provide  that  specified 
employees  who  file  a  claim  for  a  period 
of  wage  loss  caused  by  a  traumatic 
injury  shall  be  entitled,  under  certain 
circumstances,  to  have  their  regular  pay 
continued  for  a  period  not  to  exceed  45 
days. 

(b)  Continuation  of  pay  shall  be 
considered  regular  income  and  not 
compensation  and  unlike  compensation, 
shall  be  subject  to  all  taxes  and  other 
payroll  deductions  applicable  to  regular 
income. 

49.  By  revising  §  10.201  to  read  as 
follows: 


§  10.201    Right  to  continuation  of  pay. 

(a)  An  employee  is  not  entitled  to 
continuation  of  pay  unless: 

(1)  The  employee  is  one  of  the  types  of 
employees  listed  in  §  10.5(a)(ll)(i),  (iii), 
or  (v),  except  that  an  individual  selected 
pursuant  to  Chapter  121  of  Title  28  and 
serving  as  a  petit  or  grand  juror  but  who 
is  not  otherwise  an  employee  of  the 
United  States  is  not  entitled  to 
continuation  of  pay; 

(2)  The  employee  sustains  a  traumatic 
job-related  injury; 

(3)  The  employee  files  claim  for  a 
period  of  wage  loss,  as  required  by  5 
U.S.C.  8118(a),  within  30  days  of  the 
injury  on  a  form  approved  by  the 
Secretary.  (Form  CA-1  may  be  used  for 
this  purpose.);  and 

(4)  The  employee's  disability  begins 
within  90  days  of  the  date  of  injury. 

(b)  An  employee  entitled  to 
continuation  of  pay  shall  have  regular 
pay  continued  without  a  break  in  time 
for  a  period  not  to  exceed  45  calendar 
days  of  disability,  unless  the  right  to 
continuation  of  pay  is  controverted  and 
pay  is  terminated  under  §  10.203  or  is 
terminated  under  §  10.204.  Where  the 
employee  stops  work  due  to  the 
disabling  effects  of  the  injury,  the  45-day 
period  starts  with  the  first  day  or  shift 
following  the  date  or  shift  of  injury 
during  which  the  claimant  is  disabled, 
provided  the  disability  begins  within  90 
days  of  the  occurrence  of  the  injury. 
With  regard  to  the  date  of  injury,  the 
employing  agency  will  keep  the 
employee  in  a  pay  status  for  any 
fraction  of  the  day  or  shift  of  injury  for 
which  the  employee  was  disabled  with 
no  "charge"  to  the  45-day  period.  If  the 
employee  stops  work  for  a  part  of  a  day 
or  shift  other  than  the  day  or  shift  of 
injury,  that  day  or  shift  will  be 
considered  one  calendar  day  for  the 
purpose  of  counting  45  days.  If  a 
disabled  employee  returns  to  work  with 
duties  other  than  the  duties  performed 
at  the  time  of  injury,  continuation  of  pay 
is  chargeable  only  when  there  has  been 
a  formal  assignment  to  an  established 
job  which  is  normally  paid  at  a  lower 
salary  and  would  otherwise  result  in 
loss  of  income  to  the  employee. 
Continuation  of  pay  must  be  charged 
against  the  employee's  45-day 
entitlement  when,  due  to  the  effects  of 
the  injury  upon  the  employee,  (1)  a 
personnel  action  has  been  taken  to 
assign  or  detail  the  employee  to  an 
identified  position  for  which  a  position 
description  exists  which  is  classified  at 
a  lower  salary  level  than  that  earned  by 
the  employee  when  injured;  or  (2)  a 
personnel  action  has  been  taken  to 
change  the  employee  to  a  lower  grade, 
or  to  a  lower  rate  of  basic  pay.  When, 
due  to  the  effects  of  the  injury,  an 


employee  is  changed  to  a  difTerent 
schedule  of  work  which  results  in  loss  of 
salary  or  premium  pay  (e.g.,  Sunday  pay 
or  night  differential)  authorized  for  the 
employee's  normal  administrative 
workweek,  the  employee  is  entitled  to 
continuation  of  pay  for  such  wage  loss. 
If  the  employee's  job-related  disability 
continues  after  entitlement  to 
continuation  of  pay  ceases,  the 
employee  shall  be  entitled  to  receive 
compensation  subject  to  the  provisions 
of  5  U.S.C.  8117. 

(c)  Where  an  employee's  pay  is 
continued  under  this  subpart,  it  shall  not 
be  interrupted  as  a  part  of  a  disciplinary 
action,  nor  shall  it  be  terminated  as  a 
result  of  a  disciplinary  action  which 
terminates  employment  unless  final 
written  notice  of  termination  of 
employment  for  cause  was  issued  to  the 
employee  prior  to  the  date  of  injury. 

(d)  The  administration  and 
interpretation  of  the  Act,  including 
section  8118  of  the  Act,  is  the  function  of 
the  Office.  While  the  employing  agency 
shall  make  certain  preliminary  decisions 
with  respect  to  an  employee's 
entitlement  to  pay  continuation  under 
this  subpart,  final  determinations  as  to 
such  entitlement  are  a  function  of  the 
Office. 

(e)  If  the  Office  finds  that  the 
employee  is  not  entitled  to  continuation 
of  pay  after  it  has  been  paid,  the 
payments,  at  the  employee's  option, 
shall  be  charged  to  annual  or  sick  leave 
or  considered  overpayments  of  pay 
under  5  U.S.C.  5584. 

(f)  If  the  Office  determines  that  pay 
has  been  continued  at  an  incorrect  rate, 
the  Office  shall  notify  the  employing 
agency  and  the  employee  of  the  correct 
rate  of  pay,  and  the  employing  agency 
shall  make  the  necessary  adjustment. 

§10.203    (Removed] 

50.  By  removing  §  10.203. 

51.  By  redesignating  §  10.202  as 
§  10.203  and  revising  it  to  read  as 
follows: 

§  10.203    Controversion  by  employing 
agency. 

(a)  With  respect  to  continuation  of 
pay  under  5  U.S.C.  8118,  the  employing 
agency  shall,  on  the  basis  of  information 
submitted  by  the  employee,  or  secured 
on  investigation,  controvert  a  claim  and 
terminate  an  employee's  pay  only  if: 

(1)  The  disability  is  caused  by  an 
occupational  disease  or  illness;  or 

(2)  The  employee  is  the  type  employee 
defined  by  §  10.5(a)(ll)  (ii)  or  (iv),  or  is 
an  individual  selected  pursuant  to 
Chapter  121  of  Title  28  and  serving  as  a 
petit  or  grand  juror  and  who  is  not 
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otherwise  an  employee  of  the  United 
States; 

(3)  The  employee  is  neither  a  citizen 
nor  a  resident  of  the  United  States  or 
Canada;  or 

(4)  The  injury  occurred  off  the 
employing  agency's  premises  and  the 
employee  was  not  performing  official 
duties;  or 

(5)  The  injury  was  caused  by  the 
employee's  willful  misconduct,  or  the 
employee's  intent  to  kill  or  injure 
himself  or  herself  or  another  person,  or 
was  proximately  caused  by  the 
employee's  intoxication  by  alcohol  or 
illegal  drugs;  or 

(6)  A  written  claim  for  wage  loss 
required  by  5  U.S.C.  8118(a)  was  not 
filed  within  30  days  after  the  date  of 
injury;  or 

(7)  The  employee  first  stopped  work 
as  a  result  of  the  injury  more  than  90 
days  following  the  injury;  or 

(8)  The  employee  reports  the  injury 
after  employment  has  terminated;  or 

(9)  The  employee  is  enrolled  in  the 
Civil  Air  Patrol,  Peace  Corps,  Job  Corps. 
Youth  Conservation  Corps,  Work  Study 
Programs,  or  another  similar  group. 

(b)  If  for  reasons  other  than  those 
listed  in  paragraph  (a)  of  this  section, 
the  agency  believes  the  employee  is  not 
entitled  to  continuation  of  pay,  the 
agency  may  controvert  an  employee's 
right  to  continuation  of  pay;  however, 
the  employee's  regular  pay  must  be 
continued  and  may  not  be  interrupted 
during  the  45-day  period  unless  the 
controversion  is  sustained  by  the  Office 
and  the  agency  is  so  notified,  or  unless 
entitlement  ceases  under  the  provisions 
of  §  10.204  of  this  subpart. 

(c)  To  controvert  a  claim  for 
continuation  of  pay,  the  employing 
agency  shall  complete  the  appropriate 
section  of  Form  CA-1  and  submit 
detailed  information  in  support  of  the 
controversion  to  the  Office. 

(d)  If  the  Office  determines  that  the 
employing  agency  has  incorrectly 
controverted  and  terminated  the 
employee's  pay,  the  Office  shall  notify 
the  agency  and  the  employee's  pay  shall 
be  continued  for  a  period  not  to  exceed 
45  days  or  as  otherwise  directed  by  the 
Office,  and  the  Office  shall  notify  the 
agency  to  convert  periods  of  sick  or 
annual  leave  or  leave  without  pay  to 
COP. 

52.  By  redesignating  §  10.210  as 
S  10.202  and  revising  it  to  read  as 
follows: 

§  10.202    Election  of  annuai  or  sick  leave. 

An  employee  may  use  accumulated 
annual  or  sick  leave,  or  such  leave  as 
may  be  advanced  by  the  employing 
agency,  instead  of  claiming  continuation 


of  pay;  however,  the  time  provisions  of  5 
U.S.C.  8117,  governing  the  date  upon 
which  an  employee's  entitlement  to 
compensation  begins,  do  not  begin  to 
run  until  the  use  of  annual  or  sick  leave 
ends.  The  "buy  back"  provisions 
specified  in  §  10.310  may  not  be  used  to 
repurchase  the  leave  taken  while  an 
employee  was  otherwise  eligible  for  pay 
continuation  as  provided  by  this 
subpart.  An  election  to  use  annual  or 
sick  leave  is  not  irrevocable  and  an 
employee  may  subsequently  request 
continuation  of  pay  in  lieu  of  previously 
requested  annual  or  sick  leave; 
however,  such  request  must  be  made 
within  one  year  of  the  date  the  leave 
was  used  or  the  date  of  the  Office's 
approval  of  the  claim,  whichever  is 
later.  Where  an  employee  is  eligible,  the 
employing  agency  shall,  subject  to  the 
45-day  limitation,  convert  and  restore 
the  leave  previously  used  and,  if  any  of 
the  45  days  of  COP  remains  unused, 
shall  continue  pay  prospectively.  The 
use  of  leave  may  not  be  used  to  delay  or 
extend  the  45-day  continuation  of  pay 
period  or  to  otherwise  affect  the  time 
limitations  as  provided  by  section  8117. 
Therefore,  where  leave  is  used  during  a 
period  when  COP  is  otherwise  payable, 
and  the  employee  does  not  request  that 
such  leave  be  converted  and  restored, 
the  45  days  will  be  counted  as  though 
the  employee  had  been  in  a  continuation 
of  pay  status. 

53.  By  revising  §  10.204  to  read  as 
follows: 

§  10.204    Termination  and  forfeiture  of 
continuation  of  pay. 

(a)  Where  pay  is  continued  after  an 
employee  stops  work  due  to  a  disabling 
traumatic  injury,  such  pay  shall  be 
terminated  if: 

(1)  Within  10  work  days  after  the  date 
the  employee  submits  claim  for 
continuation  of  pay,  including  such 
claim  for  a  recurrence  of  disability,  the 
employing  agency  has  not  received 
prima  facie  medical  evidence  that  the 
employee  sustained  a  disabling 
traumatic  injury,  except  that  pay  shall 
be  contiBued  without  interruption  in  the 
absence  of  such  medical  evidence  if 
investigation  shows  to  the  official 
superior's  satisfaction  that  the  employee 
sustained  a  disabling  traumatic  injury. 
Where  medical  evidence  is  received  by 
the  agency  more  than  10  work  days  after 
claim  is  made  for  continuation  of  pay, 
the  agency  shall  continue  the 
employee's  pay  retroactive  to  date  of 
termination  provided  the  medical 
evidence  supports  injury-related 
disability  beyond  the  10  work-day 
period,  and  restore  to  the  employee's 
account  any  annual  or  sick  leave  the 
employee  may  have  used  during  that 


period.  The  provisions  of  this  paragraph 
also  apply  to  periods  of  recurrent 
disability  as  described  in  §  10.208;  or      j 

(2)  The  employing  agency  receives 
evidence  that  the  attending  physician 
has  found  the  employee  no  longer 
disabled  (i.e.,  the  employee  can  perform 
the  duties  of  the  position  held  at  the 
time  of  injury):  or 

(3)  The  employing  agency  receives 
evidence  that  the  attending  physician 
has  found  the  employee  to  be  partially 
disabled  and  the  employee  refuses 
suitable  work  which  has  been  offered  by 
the  agency  in  accordance  with  §  10.207. 
or  fails  to  respond  to  such  offer  within  5, 
work  days  of  receipt  of  the  offer,  or        | 

(4)  The  employee's  scheduled  period 
of  employment  expires  or  employment  is 
otherwise  terminated,  provided  the  date 
of  termination  of  employment  is 
established  prior  to  the  date  of  injury. 
(See  also  §  10,201(c));  or 

(5)  The  employing  agency  receives 
notification  ft^m  the  Office  that  pay 
should  be  terminated;  or 

(6)  The  45-day  continuation  of  pay 
period  expires. 

(b)  When  an  employee  refuses  to 
submit  to  or  obstructs  an  examination 
required  by  the  Office  under  the 
provisions  of  B  U.S.C.  8123(a),  the  right 
to  continuation  of  pay  under  this 
subpart  may  be  suspended  until  the 
refusal  or  obstruction  stops.  Pay 
otherwise  paid  or  payable  under  this 
subpart  for  the  period  of  the  refusal  or 
obstruction  may  be  forfeited  and,  where 
already  paid,  is  subject  to  the  provisions 
of  §  10.201(e). 

(c)  If  the  Office  determines  that  the 
employing  agency  has  incorrectly 
terminated  the  employee's  pay  or 
selected  an  incorrect  date  of 
termination,  the  Office  shall  instruct  the 
agency  to  take  appropriate  corrective 
action. 

54.  By  revising  §  10.205  to  read  as 
follows: 

§  10.205    Pay  defined  for  continuation  of 
pay  purposes. 

(a)  For  a  full  or  part-time  worker, 
either  permanent  or  temporary,  who 
works  the  same  number  of  hours  each 
week  of  the  year,  or  each  week  of  the 
period  of  appointment  if  less  than  one 
year,  the  weekly  pay  rate  shall  be  the     I 
hourly  pay  rate  on  the  date  of  injury 
multiplied  by  the  number  of  hours 
worked  each  week,  excluding  overtime. 

(b)  For  a  part-time  worker,  either 
permanent  or  temporary,  who  does  not 
work  the  same  number  of  hours  each 
week  but  who  does  work  each  week  of 
the  year,  or  each  week  of  the  period  of 
appointment  if  less  than  one  year,  the 
weekly  pay  rate  shall  be  the  average 
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weekly  earnings  established  by  dividinj 
the  total  earnings  durii^  the  one  year 
immediately  preceding  the  date  oif 
injury,  exclnding  overtime,  by  the 
number  of  weeks  worked  during  the  one 
year  period.  For  the  purposes  of  this 
computation,  if  the  employee  worked 
only  a  part  of  a  workweek,  such  week  is 
counted  as  one  week. 

(c)  For  all  WAE  (when  actually 
employed),  intermittent  and  part-time 
workers,  either  permanent  or  temporary, 
who  do  not  ivork  -eadh  "week  of  the  year, 
or  each  week  of  the  period  of 
appointment  if  less  than  one  year,  the 
weekly  pay  rate  shall  be  the  average 
weekly  earnings  established  by  dividing 
the  total  earnings  daring  the  one  year 
immediately  preceding  the  date  erf 
irt^ory,  excluding  overtime,  by  the 
number  of  weeks  worked  during  that 
one  year  period.  For  the  purposes  of  this 
cemputation,  if  the  employee  worked 
only  a  part  of  a  workweek,  such  week  is 
counted  as  one  week.  However,  the 
average  weekly  earnings  may  not  be 
less  than  150  times  the  average  daily 
wage  earned  in  the  emplojinent  during 
the  days  employed  within  the  one  year 
period  immediately  preceding  the  date 
of  injury  divided  by  52  weeks. 

(d)  Premium,  Sunday  and  holiday  pay, 
night  and  shift  differential,  or  other 
extra  pay  shall  be  included  when 
computing  wages  for  continuation  of 
pay,  but  overtime  pay  shall  not  be 
included. 

(e)  Changes  in  pay  or  salary  which 
would  have  otherwise  occurred  during 
the  45-day  period  (e.g.,  promotion, 
within-grade  increase,  demotion, 
termination  of  a  temporary  detail,  etc.) 
are  to  be  reflected  in  the  continuation  of 
an  employee's  pay  under  this  subpart, 
and  are  to  take  effect  at  the  time  the 
event  would  otherwise  have  occurred. 

55.  By  revising  §  10.206(a)  to  read  as 
follows: 

§  10.206    Agency  accounting  and  reporting 
of  continuation  of  pay. 

(a)  Pending  development  of  a  system 
within  the  Office  for  directly  capturing 
and  tabulating  data  on  continuing 
payments  to  employees  under  5  U.S.C. 
8118.  each  agency  and  instrumentality  of 
the  United  States  having  an  employee 
who  is  in  a  continuation  of  pay  status 
during  the  calendar  quarter  shall  submit 
a  report  to  the  Office  within  30  days 
after  the  end  of  each  quarter  (address: 
Director.  Office  of  Workers' 
Compensation  Programs,  U.S. 
Department  of  Labor,  Washington,  DC 
20210). 
*  I       *         •         •         * 


56.  fiy  revising  §  10.2O7  and  by  adding 
the  OMB  control  number  to  read  as 
follows: 

§  10.2tl7    OTficial  superior's  responsibility 
in  continuation  of  pay  caaet. 

(a)  Upon  receiving  notice  that  an    ! 
employee  has  suffered  an  employment- 
related  traumatic  injury,  an  oilicial 
superior  shall: 

(1)  Promptly  authorize  medical  care  in 
accordance  with  Subpart  E  of  this  part 

(2)  Provide  the  employee  with  Form 
CA-l  for  reporting  the  injuiy  and  upon 
receipt  of  the  completed  form,  return  to 
the  employee  the  "Receipt  of  Notice  of 
Injury"; 

(3)  Fully  advise  the  employee  of  the 
right  to  elect  continuation  of  regular  pay 
or  use  annual  or  sick  leave,  if  the  injury 
is  disabling; 

(4)  Advise  the  employee  that  prima 
facie  medical  evidence  of  d  disabling 
traumatic  injury  must  be  submitted  to 
the  official  superior  within  ID  work  days 
of  the  date  disability  begins  or  pay  may 
be  terminated  in  accordance  with  1 10. 
204(a)(1); 

(5)  Inform  the  employees  whether 
continuation  of  pay  will  be  controverted, 
and,  if  so,  whether  pay  will  be 
terminated  and  the  basis  for  the 
controversion  and  termination  of  pay; 

(6)  Submit  Form  CA-l,  completed  by 
the  employee  and  official  superior,  and 
all  other  available  pertinent  information 
to  the  Office  as  soon  as  possible,  but  no 
later  than  10  work  days  after  the  official 
superior  has  received  Form  CA-l.  If  the 
claim  is  controverted,  the  official 
superior  will  provide  an  explanation  on 
Form  CA-l  or  in  a  separate  narrative 
statement  or  both. 

(b)  Upon  authorization  of  medical 
care,  the  official  superior  shall  advise 
the  employee  of  his  or  her  obligation  to 
return  to  work  as  soon  as  possible  and: 

(1)  Where  the  agency  has  specific 
alternative  positions  available  for 
partially  disabled  employees,  the  agency 
shall  furnish  the  employee  with  a 
written  description  of  the  specific  duties 
and  physical  requirements  of  those 
positions; 

(2)  Where,  in  addition  to  any  specific 
alternative  positions,  the  agency  is 
willing  to  accommodate  the  Hmitations 
and  restrictions  imposed  on  the 
employee  by  the  injury,  shall  so  advise 
the  employee;  and 

(3)  Shall  advise  the  employee  of  his  or 
her  responsibilities  under  i  10.206  of  this 
subpart. 

(c)  The  employing  agency  shall 
monitor  the  employee's  medical 
progress  and  duty  status  by  obtaining 
periodic  medical  reports.  Form  CA-17  is 
provided  for  this  purpose.  Additional 
information  or  clarification  may  be 


obtained  by  the  agency  through 
telephone  contact  with  the  eroployee'e 
attending  physician  provided  such 
contact  is  by  a  physician  or  nurse  who  is 
an  employee  of  the  agency,  or  b>'  an 
appropriate  supervisory  official. 

(d)  Where  the  employing  agency  is 
notified  that  the  attending  physician  has 
found  the  employee  to  be  partially 
disabled,  and  the  employee  is  able  to: 

(IJ  Perform  one  of  the  apecffic 
alternative  positions  referred  to  in 
§  16.207(b)(1),  the  employing  agency 
shall  notify  the  employee  immediately  of 
the  description  of  the  job  and  its 
physical  requirements  and  of  the  date 
the  job  will  be  available.  To  facilitate 
early  retimi  to  work,  the  agency  may 
contact  the  employee  by  telephone,  'but 
must  provide  written  confirmation  of 
availability  ac  soon  as  possible 
thereafter.  A  complete  copy  of  the  offer, 
including  the  description  of  the  duties  of 
the  job,  the  physical  requirements  and 
the  date  of  availability,  shmild  be  sent 
to  the  Office  at  the  same  time  as  it  is 
sent  to  the  employee. 

(2)  Perform  restricted  or  limited  duties 
referred  to  in  S  10.207(b)(2),  the 
employing  agency  shall  determine 
whether  duties  suitable  to  the 
employee's  limitations  and  restrictions 
are  available,  and  if  so,  advise  the 
employee  in  writing  of  the  duties,  their 
physical  requirements  and  availability. 
To  facilitate  early  return  to  work,  the 
agency  may  contact  the  employee  by 
telephone,  but  must  provide  written 
confirmation  of  the  offer  as  soon  as 
possible  thereafter.  A  complete  copy  of 
any  offer  made  to  the  employee  should 
also  be  sent  to  the  Office  at  the  same 
time  as  it  is  sent  to  the  employee. 

(The  information  collection  requirements 
contained  in  paragraph  (c)  were  approved  by 
the  OfTice  of  Management  and  Budget  under 
control  number  1215-0103) 

57.  By  revising  S  10.208  to  read  as 
follows: 

§  10.206    Rvcurrsnce  of  disal>ility. 

(a)  If  an  employee  claims  a  recurrence 
of  disability,  the  official  superior  shall 
promptly  complete  Form  CA-2a.  The 
employee  shall  request  on  Form  CA-2a 
to  continue  to  receive  regular  pay  or  to 
charge  the  absence  to  si^  or  annual 
leave. 

(b)  Where  the  employee  requests 
continuation  of  pay.  the  official  sujjerior 
shall  continue  pay  if: 

(1)  The  original  claim  of  disability  has 
not  been  denied  by  the  Office;  and 

(2)  Pay  has  not  been  continued  for  the 
entire  45  days;  and 

(3)  The  disability  recurs  within  90 
days  of  the  date  the  employee  first 
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returned  to  work  following  the  initial 
period  of  disability. 

(c)  If  the  employee's  pay  has  been 
continued  for  45  days,  or  disability 
recurs  more  than  90  days  after  the 
employee  first  returns  to  work,  the 
employee  is  entitled  to  compensation 
only,  provided  the  claim  is  approved  by 
the  Office,  and  the  employing  agency 
may  not  continue  regular  pay.  An 
employee  who  is  no  longer  entitled  to 
continuation  of  pay  should  file  a  claim 
for  compensation  on  Form  CA-7  or  CA- 
8. 

58.  By  revising  §  10.209  to  read  as 
follows: 

§  10.209    Employee's  responsibilities  in 
continuation  of  pay  cases. 

(a)  An  employee  who  sustains  a 
traumatic  job-related  injury,  or  someone 
acting  on  the  employee's  behalf,  shall 
complete  and  submit  the  employee's 
portion  of  Form  CA-1  to  the  official 
superior  as  soon  as  possible  but  no  later 
than  30  days  after  the  date  of  injury.  An 
employee  shall  elect  on  Form  CA-1 
either  to  receive  continuation  of  pay  or 
use  sick  or  annual  leave  while  disabled 
for  work  as  a  result  of  the  injury.  (See 

§  10.201  and  5  10.202.) 

(b)  An  employee  has  the 
responsibility  of  submitting,  or  arranging 
for  the  submission  of,  prima  facie 
medical  evidence  of  a  traumatic 
disabling  injury  to  the  employing  agency 
within  10  work  days  after  claiming 
continuation  of  pay.  Under  the 
provisions  of  §  10.204(a)(1)  of  this 
subpart  the  lack  of  receipt  of  such 
evidence  by  the  employing  agency 
within  that  time  may  serve  as  sufficient 
reason  for  termination  of  continuation  of 
pay,  subject  to  reinstatement  upon 
receipt  of  such  evidence. 

(c)  Where  the  agency  has  advised  of 
the  existence  of  specific  alternative 
positions,  the  employee  shall  furnish  the 
description  of  such  alternative  positions 
to  the  attending  physician  and  inquire 
whether  and  when  the  employee  will  be 
able  to  perform  such  duties.  The 
employee  must  furnish  the  employing 
agency  with  a  copy  of  the  physician's 
response. 

(d)  Where  the  agency  has  advised  of 
its  willingness  to  accommodate  where 
possible  the  employee's  work  limitations 
and  restrictions,  the  employee  shall  so 
advise  the  attending  physician  and 
request  the  attending  physician  to 
specify  the  limitations  and  restrictions 
imposed  by  the  injury.  The  employee 
has  the  responsibility  to  advise  the 
employing  agency  immediately  of  the 
limitations  and  restrictions  imposed. 

(e)  Where  an  employee  has  been 
offered  duties  within  the  limitations  and 


restrictions  imposed  by  the  physician, 
the  employee  is  obligated  to  return  to 
duty.  Where  an  employee  refuses  such 
an  offer  of  suitable  work,  entitlement  to 
continuation  of  pay  ceases  as  of  the 
effective  date  of  availability  of  such 
work. 

(f)  Where  the  Office  determines  that, 
due  to  the  failure  of  the  employee  to 
meet  his  or  her  obligations  and 
responsibilities  under  this  section,  pay 
was  continued  beyond  the  date  it  would 
otherwise  have  terminated,  the  Office 
will  advise  the  official  superior  and  the 
employee  of  the  period  of  disability 
which  is  approved,  and  the  official 
superior  may  require  the  employee  to 
resolve  any  overpayment  in  accordance 
with  S  10.201(e]  of  this  subpart. 

(g)  Where  return  to  suitable  work 
results  in  a  loss  of  pay  such  as  premium 
pay,  Sunday  pay,  holiday  pay,  night  or 
shift  differential,  etc.,  continuation  of 
pay  will  be  granted  for  the  lost  elements 
of  pay  (see  §  10.205(d)  of  this  subpart). 

59.  By  revising  §  10.301(a)  to  read  as 
follows: 

S  10.301    Temporary  total  disability  rate. 
(a)  Compensation  based  on  loss  of 
wages  is  payable,  subject  to  the 
provisions  of  5  U.S.C.  8117,  after  the 
expiration  of  continuation  of  pay  as 
provided  by  Subpart  C  of  this  part  or 
from  the  beginning  of  pay  loss  in  all 
other  cases. 
***** 

60.  By  revising  §  10.302  to  read  as 
follows: 

§  10.302    Permanent  total  disability  rate. 
When  the  injury  causes  permanent 
total  disability,  an  injured  employee  is 
entitled  to  total  disability  compensation 
until  death  unless  the  employee  is 
medically  or  vocationally  rehabilitated 
to  either  full  or  partial  earning  capacity. 
The  loss  of  use  of  both  hands,  both 
arms,  both  feet,  or  both  legs,  or  the  loss 
of  sight  of  both  eyes  is  prima  facie 
evidence  of  permanent  total  disability. 
However,  the  presumption  of  permanent 
total  disability  as  a  result  of  such  loss  is 
rebuttable  by  evidence  to  the  contrary, 
such  as  evidence  of  sustained  work  and 
earnings  despite  the  loss.  Compensation 
for  permanent  total  disability  is  payable 
at  the  rate  of  66%  percent  of  the  pay 
rate  established  for  compensation 
purposes,  or  at  75  percent  when  where  is 
a  dependent  (see  §  10.301(b)  of  this 
section). 

61.  ^  revising  §  10.303  to  read  as 
follows: 

9  10.303    Partial  disability  rate. 

(a)  An  injured  employee  who  is 
unable,  to  return  to  the  position  held  at 


the  time  of  injury  (or  to  earn  equivalent 
wages)  but  who  is  not  totally  disabled 
for  all  gainful  employment  is  entitled  to 
compensation  computed  on  loss  of         i 
wage-earning  capacity.  Compensation 
for  partial  disability  is  payable  at  66% 
percent  (or  at  75  percent  if  the  employee 
has  a  dependent)  of  the  difference 
between  the  employee's  pay  rate  for 
compensation  purposes  and  the 
employee's  wage-earning  capacity.  A 
narrative  description  of  the  formula 
used  by  the  Office  to  compute  the 
compensation  payable  is  contained  in 
paragraph  (b)  of  this  section.  In 
determining  the  compensation  payable 
for  partial  disability,  an  employee's 
wage-earning  capacity  is  determined  by 
the  employee's  actual  earnings  if  those 
earnings  fairly  and  reasonably  represent 
the  wage-earning  capacity.  If  the  actual 
earnings  do  not  fairly  and  reasonably 
represent  the  employee's  wage-earning 
capacity  or  if  the  employee  has  no 
actual  earnings,  the  employee's  wage- 
earning  capacity  shall  be  determined  by 
the  Office  by  selection  of  a  job  after 
having  given  due  regard  to  the  nature  of 
the  employee's  injury,  the  degree  of 
physical  impairment,  the  employee's 
usual  employment,  the  employee's  age, 
the  employee's  qualification  for  other 
employment,  the  availability  of  suitable 
employment,  and  other  factors  or 
circumstances  which  may  affect  the 
employee's  wage-earning  capacity  in  his 
or  her  disabled  condition.  The  salary  of 
such  a  job  ^all  be  considered  the 
employee's  wage-earning  capacity.  The 
Office  will  not  secure  employment  for 
the  claimant  in  the  position  selected  for 
establishing  an  earning  capacity. 

(b)  For  the  purpose  of  describing  the 
formula  utilized  by  the  Office  for 
computing  the  compensation  payable  for 
partial  disability,  the  following  terms 
are  defined:  pay  rate  for  compensation 
purposes  is  as  defined  in  §  10.5(a)(20)  of 
this  part;  current  pay  rate  means 
"current"  salary  or  pay  rate  for  the  job 
held  at  the  time  of  injury;  and  earnings 
means  the  claimant's  actual  earnings,  or 
the  salary  or  pay  rate  of  the  job  selected 
by  the  Office  as  representative  of  the 
employee's  wage-earning  capacity.  An 
employee's  wage-earning  capacity  in 
terms  of  percentage  is  obtained  by 
dividing  the  employee's  earnings  by  the 
current  pay  rate.  The  comparison  of 
earnings  and  "current"  pay  rate  for  the 
job  held  at  the  time  of  injury  need  not  be 
made  as  of  the  beginning  of  partial 
disability.  Any  convenient  date  may  be 
chosen  by  the  Office  for  making  the 
comparison  as  long  as  the  two  wage 
rates  are  in  effect  on  the  date  used  for 
comparison.  The  employee's  wage- 
earning  capacity  in  terms  of  dollars  is 


• » 
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computed  by  moltiplying  the  pay  rale  f«>r 
compensation  purposes  by  the 
percentage  of  wage-eaming  capacity 
and  the  resulting  dollar  amoont  is 
subtracted  from  the  pay  rate  for 
compensation  purposes  to  obtain  the 
employee's  loss  of  wage-earning 
capacity.  Compensation  for  partial 
disability  is  payable  at  the  rate  of  66=^ 
percent  (or  at  75  percent  if  the  employee 
has  a  dependent)  of  this  loss  of  wage- 
earning  capacity.  The  compensation 
payable  shall  be  increased  by 
applicable  cost-of-living  adjustments. 

62.  By  revising  §  10.304  to  read  as 
follows: 

§  10.304    Schedule  oorapensMion  rate. 

(a)  Compensation  is  provided  for 
specified  periods  of  time  for  the 
permanent  loss  or  loss  of  use  (referred 
to  as  impairment)  of  each  of  certain 
members,  organs  and  functions  of  the 
body.  Compensation  for  proportionate 
periods  of  time  is  payable  for  partial 
loss  or  loss  of  use  of  each  member, 
organ  or  function.  The  compensation  for 
scheduled  awards  will  equal  66% 
percent  of  the  employee's  pay  or  75 
percent  of  the  pay  when  there  is  a 
dependent.  Compensation  for  loss  of 
wage-eaming  capacity  may  be  paid 
after  the  schedule  expires.  Proper  and 
equitable  compensation  not  to  exceed 
$3,500  may  be  paid  for  serious 
disfigurement  of  the  face,  head  or  neck  if 
of  a  character  likely  to  handicap  a 
person  in  securing  or  maintaining 
employment. 

(b)  Authority  is  provided  under  5 
U.S.C.  8107(c)(22)  to  add  other  internal 
and  external  organs  to  the  compensation 
schedule.  Pursuant  to  this  authority,  the 
following  is  added: 


I 


Breast  (ooe).. 
Kidney  (one).. 

Larynx 

Lung  (one) 

Penis 

Testicle  (ooe) 
Tongue 


Weaki 


52 
156 
160 
156 
ZOS 

52 
160 


(c)  Compensation  under  this  schedule 
is: 

(1)  Payable  regardless  of  whether  the 
cause  of  the  impairment  originates  in 
part  of  the  body  other  than  the  impan-ed 
member  or  organ; 

(2)  Payable  regardless  of  whether  the 
disability  also  involves  another 
impairment  of  the  body;  and 

(3)  Payable  in  addition  to  but.  with  the 
exception  of  compensation  for  serious 
disfigurement  of  the  face,  head  or  neck, 
not  concurrently  with  compensation  for 


temporary  total  or  tanporary  partial 
disability. 

(d)  The  period  of  compensation 
payable  under  the  schedule  in  5  U.S.C. 
8107(c)  shall  be  reduced  by  the  period  of 
compensation  paid  or  payable  ander  the 
schedule  for  an  earlier  injury  if: 

(1)  Compensation  in  both  cases  is  for 
impairment  of  the  same  member  or 
function  or  different  parts  or  tite  same 
member  of  function  or  for  disfigiirement; 
and 

(2)  The  Office  finds  that  compensation 
payable  for  the  later  impairment  in 
whole  or  in  part  wooW  dapticate  the 
compensation  payable  for  the  pre- 
existing impairment. 

(e)  Where  compensation  is  rednced  as 
provided  by  paragraph  (d)  of  this 
section,  compensation  for  contimiing 
wage  loss  starts  on  exph-ation  of  the 
schedule  period  as  reduced. 

§10.307    (Redesignated  from  §  H)J06] 

63.  By  redesignating  §  10.306  as 
§  10.307  without  revision. 

64.  By  redesignating  §  10.505  as 
§  10.306  and  revising  it  to  read  as 
follows: 

§10.306    EHgibNity  for  death  benefits  and 
death  l>enefn  rates. 

(a)  If  there  is  no  child  entitled  to 
compensation,  the  employee's  surviving 
spouse  shall  receive  compensation  equal 
to  50  percent  of  the  employee's  pay  until 
death  or  remarriage  before  reaching  60 
years  of  age.  Upon  remarriage,  the 
surviving  spouse  will  be  paid  a  lump 
sum  equal  to  24  times  the  monthly 
compensation  payment  (excluding 
compensation  payable  on  account  of 
another  individual)  to  which  the 
surviving  spouse  was  entitled 
immediately  before  the  remarriage.  If 
remarriage  occurs  at  age  60  or  older,  the 
lump  sum  payment  will  not  be  paid  and 
compensation  shall  continue  until  death. 

(b)  If  there  is  a  child  entitled  to 
compensation,  the  compensation  for  the 
surviving  spouse  equal  45  percent  of  the 
employee's  pay  plus  15  percent  for  each 
child,  but  the  total  percentage  may  not 
exceed  75  percent. 

(c)  If  there  is  a  child  entitled  to 
compensation  and  no  surviving  spouse, 
compensation  for  one  child  equals  40 
percent  of  the  employee's  pay.  Fifteen 
percent  will  be  awarded  for  each 
additional  child,  not  to  exceed  75 
percent,  the  total  amount  to  be  shared 
equally  among  all  children. 

(d)  Parents,  brothers,  sisiterB, 
grandparents  and  grandchildren 
dependent  upon  the  deceased  employee 
at  the  time  oif  death  may  be  entitled  to 
compensation  as  provided  bj'  5  U.SX1 
8133. 


(e)  A  child,  brother,  sister  or 
grandchild  may  be  entitled  to  receive 
death  benefite  until  death,  marriage,  or 
the  attainment  of  age  IS.  Regarding 
entitlement  after  reaching  age  18,  refer 
to  §  iai27  of  this  part 

65.  By  adding  a  new  {  10.305  to  read 

as  follows: 

§  10.305    Attendant  allowance 

An  employee  who  has  been  awarded 
compensation  may  receive  an  additional 
sum  of  not  more  than  $500  a  month,  as 
the  Office  considers  necessary  to  pay 
for  the  service  of  an  attendant  when  the 
Office  finds  that  the  service  ef  an 
attendant  is  necessary  constantly 
because  the  employee  is  totally  blind  or 
has  lost  the  use  of  both  hands  or  both 
feet,  or  is  paralyzed  and  unable  to  walk, 
or  because  of  any  impairment  resulting 
from  the  injury  making  the  employee  so 
helpless  as  to  require  constant 
attendance, 

66.  By  revising  1 10.310  to  read  as 
follows: 

§  10.310    Buy  back  of  annual  or  sick  leave. 

(a)  An  employee  who  sustains  a  job- 
related  disability  may  use  sick  or  annual 
leave  or  both  to  avoid  interruption  of 
income.  If  the  employee  uses  leave 
during  a  period  of  disability  caused  by 
an  occupational  disease  or  illness,  and  a 
claim  for  compensation  is  approved,  the 
employee  may,  with  the  approval  of  the 
employing  agency,  "buy  back"  the  used 
leave  and  have  it  recredited  to  the 
employee's  account.  If  the  employee 
uses  leave  during  a  period  of  disability 
caused  by  a  traumatic  injury  and  a 
claim  is  approved  by  the  Office,  the 
employee  may  "buy  back"  leave  taken 
after  the  45-day  continuation  of  pay 
period.  The  employee  may  not 
repurchase  leave  taken  during  the  45- 
day  continuation  of  pay  period  unless 
the  employee  was  not  entitled  to  receive 
continuation  of  pay.  The  computation  of 
the  amount  due  the  agency  to  effect  the 
leave  repurchase  is  the  responsibility  of 
the  employing  agency  and  is  to  be  done 
in  accordance  with  the  accounting 
principles  and  practices  of  that  agency. 

(b)  If  the  employing  agency  does  not 
approve  a  repurchase  of  leave,  then  ne 
compensation  may  be  paid  for  the 
period  leave  was  used.  Where  the 
agency  agrees  to  the  leave  repurchase, 
the  employee  may  elect  to  have  the 
compensation  payable  for  the  period 
paid  directly  to  the  employing  agency  io 
be  applied  against  the  amount  due  the 
agency  to  effect  the  repurchase. 

67.  By  revising  {  10.311  (b)  and  (c)  to 
read  as  follows: 
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§  10.31 1     Lump  sum  awards. 

***** 

(b)  The  probability  of  the  death  of  the 
beneficiary  before  the  expiration  of  the 
period  during  which  he  or  she  is  entitled 
to  compensation  shall  be  determined 
according  to  the  most  current  United 
States  Life  Tables,  as  developed  by  the 
United  States  Department  of  Health  and 
Human  Services,  which  shall  be  updated 
from  time  to  time,  but  the  lump  sum 
payment  to  a  surviving  spouse  of  the 
deceased  employee  may  not  exceed  60 
months  compensation.  The  probability 
of  the  happening  of  any  other 
contingency  affecting  the  amount  or 
duration  of  compensation  shall  be 
disregarded. 

(c)  On  remarriage  before  age  60.  a 
surviving  spouse  entitled  to 
compensation  under  5  U.S.C.  8133,  shall 
be  paid  a  lump  sum  equal  to  24  times  the 
monthly  compensation  payment 
(excluding  compensation  payable  on 
account  of  another  individual)  to  which 
the  surviving  spouse  was  entitled 
immediately  before  the  remarriage. 
***** 

68.  By  revising  paragraph  (a)  and 
adding  paragraph  (c)  to  §  10.313  to  read 
as  follows: 

§  10.313    Dual  benefits. 

(a)  Except  as  otherwise  provided  by 
law,  a  person  may  not  concurrently 
receive  compensation  pursuant  to  the 
Act  and  a  retirement  or  survivor  annuity 
under  the  U.S.  Civil  Service  Retirement 
Act,  the  Federal  Employees'  Retirement 
System  Act,  or  a  retirement  or  survivor 
annuity  which  stands  in  lieu  of  either  of 
these  Acts,  such  as  Foreign  Service  or 
Central  Intelligence  Agency  disability 
and  retirement  programs.  Such 
beneficiary  shall  elect  the  benefit  which 
he  or  she  wishes  to  receive,  and  such 
election,  once  made,  is  revocable. 
***** 

(c)  The  Office  may  require  an 
employee  to  submit  an  affidavit  or 
statement  as  to  the  receipt  of  any 
Federally  funded  or  Federally  assisted 
benefits,  as  identified  and  in  the  manner 
and  at  the  times  specified  by  the  Office, 
in  order  to  determine  the  employee's 
entitlement  to  compensation  or  to 
determine  whether  the  employee  is 
receiving  benefits  under  other  programs 
administered  by  the  Office.  If  an 
employee  when  required,  fails  within  30 
days  of  the  date  of  the  request  to  submit 
such  affidavit  or  statement,  the 
employee's  right  to  compensation 
otherwise  payable  shall  be  suspended 
until  such  time  as  the  requested  affidavit 
or  report  is  received,  at  which  time 
.    compensation  will  be  reinstated 
V  retroactive  to  the  date  of  suspension 


provided  the  employee  is  entitled  to 
such  compensation. 

69.  By  removing  §  10.314  and  adding  a 
new  §  19314  to  read  as  follows: 

§  10.314    Cost-of-living  adjustments. 

(a)  Cost-of-living  adjustments  shall  be 
made  from  time  to  time  in  accordance 
with  5  U.S.C.  8146a. 

(b)  Compensation  payable  on  account 
of  disaWlity  or  death  which  occurred 
more  than  one  year  before  the  effective 
date  of  the  cost-of-living  adjustment 
shall  be  increased  as  determined  in 
accordance  with  5  U.S.C.  8146a.  In 
disability  cases,  a  beneficiary  is  eligible 
for  cost-of-living  adjustments  where 
injury-related  disability  began  more 
than  one  year  prior  to  the  effective  date 
of  the  adjustment  without  regard  to  the 
fact  thai  for  any  part  of  that  period  of 
disability  the  beneficiary  may  have 
elected  to  receive  continuation  of  pay  as 
provided  by  5  U.S.C.  8118,  or  to  use  sick 
or  annual  leave.  Where  an  injury  does 
not  residt  in  disability  but  compensation 
is  payable  pursuant  to  5  U.S.C.  8107  for 
permanent  impairment  of  a  covered 
membec  or  function  of  the  body, 
entitlement  to  cost-of-living  adjustments 
begins  with  the  first  such  adjustment 
occurring  more  than  one  year  after  the 
effective  date  of  the  award  for  such 
impairment.  In  the  case  of  a  recurrence 
of  disability  where  the  pay  rate  for 
compeneation  purposes  is  the  pay  rate 
at  the  time  disability  recurs,  entitlement 
to  cost-of-living  adjustments  begins  with 
the  first  such  adjustment  occurring  more 
than  one  year  after  the  disability  recurs. 
In  death  cases,  entitlement  to  cost-of- 
living  adjustments  begins  with  the  first 
such  acQustment  occurring  more  than 
one  year  after  the  date  of  death. 
However,  if  the  death  was  preceded  by 
a  period  of  injury-related  disability, 
comperisation  payable  to  the  survivors 
will  be  Increased  by  the  same 
percentages  as  the  cost-of-living 
adjustments  paid  or  payablrfto  the 
deceased  employee  for  the  period  of 
disability,  as  well  as  by  subsequent 
cost-of-living  adjustments  to  which  the 
survivors  would  otherwise  be  entitled. 

70.  By  adding  new  §  10.320  through 
§  10.324  under  the  centerheading 
Overpayments  to  read  as  follows: 

Overpayments 

§10.320    Definitions. 

(a)  "Fault"  as  used  in  the  term 
"without  fault"  in  5  U.S.C.  8129(b)  and 
§  10.321(c)  of  this  subpart  applies  only 
to  the  individual  who  has  received  a 
payment  in  his  or  her  own  name  or  on 
behalf  of  a  beneficiary.  Although  the 
Office  may  have  been  at  fault  in  making 
the  overpayment,  that  fact  does  not 


\ 


relieve  the  overpaid  individual  or  any 
other  individual  from  whom  the  Office 
seeks  to  recover  the  overpayment  from 
liability  for  repayment  if  such  individual 
is  not  without  fault. 

(b)  "With  fault."  In  determining 
whether  an  individual  is  with  fault,  the 
Office  will  consider  all  pertinent  I 
circumstances,  including  age. 
intelligence,  education,  and  physical  and 
mental  condition.  An  individual  is  with 
fault  in  the  creation  of  an  overpayment 
who: 

(1)  Made  am  incorrect  statement  as  to 
a  material  fact  which  the  individual        | 
knew  or  should  have  known  to  be  j 
incorrect;  or 

(2)  Failed  to  furnish  information  which 
the  individual  knew  or  should  have 
known  to  be  material;  or 

(3)  With  respect  to  the  overpaid 
individual  only,  accepted  a  payment 
which  the  individual  knew  or  should 
have  been  expected  to  know  was 
incorrect. 

(c)  "Without  fault."  Whether  an 
individual  is  "without  fault"  depends  on 
all  the  circumstances  surrounding  the 
overpayment  in  the  particular  case.  The 
Office  will  consider  the  individual's 
understanding  of  any  reporting 
requirements,  the  agreement  to  report 
events  affecting  payments,  knowledge  of 
the  occurrence  of  events  that  should 
have  been  reported,  efforts  to  comply 
with  the  reporting  requirements, 
opportunities  to  comply  with  the 
reporting  requirements,  understanding 
of  the  obligation  to  return  payments 
which  were  not  due,  and  ability  to 
comply  with  any  reporting  requirements 
(e.g.,  age,  comprehension,  memory, 
physical  and  mental  condition). 
Although  "without  fault"  is  not  limited 
to  the  overpayment  circumstances 
described  below,  an  individual  is 
"without  fault,"  except  as  provided  in 
paragraph  (b)  above,  if  it  is  established 
after  consideration  of  all  the  factors 
stated  above  that  failure  to  report  an 
event  that  would  affect  compensation 
benefits  or  acceptance  of  an  incorrect 
payment  was  due  to  one  of  the 
following: 

(1)  The  individual  relied  on 
misinformation  given  to  him  or  her  (or 
his  or  her  representative)  by  an  official 
source  within  the  Office  (or  other 
governmental  agency  which  the 
individual  had  reason  to  believe  was 
connected  with  the  administration  of 
benefits)  as  to  the  interpretation  of  a 
pertinent  provision  of  the  Act  or  the 
regulations  pertaining  thereto;  or 

(2)  The  Office  erred  in  calculation  of 
cost-of-living  increases,  schedule  award 
length  and/or  percentage,  and  loss  of 
wage  earning  capacity,  unless  the 
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claimant  had  knowledge  of  the 
calculation  errors. 

(d)  "Degree  of  care."  An  individual 
will  be  "with  fault"  if  the  Office  has 
evidence  which  shows  either  a  lack  of 
good  faith  or  failure  to  exercise  a  high 
degree  of  care  in  reporting  changes  in 
circumstances  which  may  affect 
entitlement  to  or  the  amount  of  benefits. 
As  indicated  in  paragraphs  (b)  and  (c)  of 
this  section,  the  degree  of  care  expected 
of  an  individual  may  vary  with  the 
complexity  of  the  circumstances  giving 
rise  to  the  overpayment  and  the 
capacity  of  the  particular  payee  to 
realize  that  he  or  she  is  being  overpaid. 
Accordingly,  variances  in  the  personal 
circumstances  and  situations  of 
individual  payees  are  to  be  considered 
in  determining  whether  the  individual 
exercised  the  degree  of  care  necessary 
to  warrant  a  finding  of  "without  fault." 

§  10.321    Recovery  of  overpayments. 

(a)  Except  for  an  overpayment 
resulting  from  forfeiture  of  previously 
paid  compensation,  such  as  provided  in 
§  10.125.  whenever  an  overpayment  has 
been  made  to  an  individual  who  is 
entitled  to  further  payments,  proper 
adjustment  shall  be  made  by  decreasing 
subsequent  payments  of  compensation, 
having  due  regard  to  the  probable  extent 
of  future  payments,  the  rate  of 
compensation,  the  financial 
circumstances  of  the  individual,  and  any 
other  relevant  factors,  so  as  to  minimize 
any  resulting  hardship  upon  such 
individual.  In  the  event  such  individual 
dies  before  such  adjustment  has  been 
completed,  a  similar  adjustment  shall  be 
made  by  decreasing  subsequent 
payments,  if  any.  payable  under  this  Act 
with  respect  to  such  individual's  death. 

(b)  Where  there  are  no  further 
payments  due  and  an  overpayment  has 
been  made  to  an  individual  by  reason  of 
an  error  of  fact  or  law  such  individual, 
as  soon  as  the  mistake  is  discovered  or 
his  attention  is  called  to  same,  shall 
refund  to  the  Office  any  amount  so  paid 
or.  upon  failure  to  make  such  refund,  the 
Office  may  proceed  to  recover  the  same. 

(c)  There  shall  be  no  adjustment  or 
recovery  under  paragraphs  (a)  or  (b)  of 
this  section  by  thp  United  States  in  any 
case  when  incorrect  payment  has  been 
made  to  an  individual  who  is  without 
fault  and  when  adjustment  or  recovery 
would  defeat  the  purpose  of  the  Act  or 
would  be  against  equity  and  good 
conscience. 

(d)  Before  adjusting  future  payments 
or  otherwise  seeking  to  recover  an 
overpayment,  the  Office  shall  provide 
the  individual  with  written  notice  of: 

(1)  The  fact  and  amount  of 
overpayment; 


(2)  Its  preliminary  Hnding  of  whether 
the  individual  is  at  fault  in  the  creation 
of  the  overpayment; 

(3)  The  individual's  right  to  inspect 
and  copy  Government  records  relating 
to  the  overpayment; 

(4)  The  individual's  right  to  request  a 
pre-recoupment  hearing  within  30  days 
of  the  date  of  written  notice  of 
overpayment  for  the  purpose  of 
challenging  the  fact  or  amount  of  the 
overpayment,  the  preliminary  finding  of 
fault,  or  for  the  purpose  of  requesting 
waiver; 

(5}  The  individual's  right  to  submit 
additional  written  evidence  within  30 
days  of  the  date  of  written  notice  of 
overpayment  for  the  purpose  of 
challenging  the  fact  or  amount  of  the 
overpayment,  the  preliminary  fault 
finding,  or  for  the  purpose  of  requesting 
waiver. 

(e)  Additional  evidence  must  be 
submitted,  or  a  pre-recoupment  hearing 
requested,  within  30  days  of  the  Office's 
written  notice  to  the  individual.  Failure 
to  exercise  the  right  to  a  pre-recoupment 
hearing  within  30  days  of  the  date  of 
notice  of  overpayment  shall  constitute  a 
waiver  of  that  right. 

(f)  Pre-recoupment  hearings  shall  be 
conducted  in  all  matters  in  exactly  the 
same  manner  as  provided  in  $  10.131 
through  §  10.137. 

(g)  When  an  overpayment  exists 
because  a  claim  was  accepted  in  error, 
or  because  benefits  were  otherwise 
denied  or  terminated,  the  Office 
representative  shall  determine  any  and 
all  issues  raised  at  the  pre-recoupment 
hearing,  including  those  regarding  the 
correctness  of  the  decision  to  deny  or 
terminate  compensation.  If  an  employee 
requests  a  pre-recoupment  hearing  as 
provided  by  this  section  with  respect  to 
an  overpayment,  and  also  requests  a 
hearing  as  provided  by  5  U.S.C.  8124(b) 
with  respect  to  the  decision  denying  or 
terminating  benefits  and  resulting  in  the 
overpayment,  both  requests  for  a 
hearing  shall  be  combined  and  one 
hearing  held  on  any  and  all  issues. 

(h)  If  additional  written  evidence  is 
not  submitted,  or  a  hearing  requested, 
within  the  30-day  period,  the  Office  will 
issue  a  final  decision  based  on  the 
available  evidence  and  will  initiate 
appropriate  collection  action.  The  final 
decision  concerning  an  overpayment, 
whether  rendered  subsequent  to  a  pre- 
recoupment  hearing  or  in  the  absence  of 
the  submission  of  additional  written 
evidence,  is  not  subject  to  the  hearing 
provision  of  5  U.S.C.  8124(b)  nor  the 
reconsideration  provision  of  5  U.S.C. 
8128(a).  An  individual  aggrieved  or 
adversely  affected  by  a  decision 
concerning  an  overpayment  may  request 


review  by  the  Employees'  Compensation 
Appeals  Board. 

(i)  A  copy  of  the  final  decision 
concerning  an  overpayment  will  be  sent 
to  the  individual  from  whom  recovery  is 
sought,  the  individual's  representative, 
and  the  employing  agency. 

§  10.322    Waiver  of  recovery — defeat  tt)e 
purpose  of  the  sut>chapter. 

(a)  General.  Recovery  of  an 
overpayment  will  defeat  the  purpose  of 
the  Act  if  recovery  would  cause 
hardship  by  depriving  a  presently  or 
formerly  entitled  beneficiary  of  income 
and  resources  needed  for  ordinary  and 
necessary  living  expenses  under  the 
criteria  set  out  in  this  section.  Recovery 
will  defeat  the  purpose  of  this 
subchapter  to  the  extent  that: 

(1)  The  individual  from  whom 
recovery  is  sought  needs  substantially 
all  of  his  or  her  current  income 
(including  compensation  benefits)  to 
meet  current  ordinary  and  necessary 
living  expenses;  and 

(2)  The  individual's  assets  do  not 
exceed  the  resource  base  of  $3000  for  an 
individual  or  $5000  for  an  individual 
with  a  spouse  or  one  dependent  plus 
$600  for  each  additional  dependent.  This 
base  includes  all  of  the  claimant's  assets 
not  exempted  from  recoupment  in 
paragraph  (d)  of  this  section.  The  first 
$3000  or  more  depending  on  the  number 
of  the  claimant's  dependents  is  also 
exempted  from  recoupment. 

(b)  Income.  The  individual's  total 
income  includes  any  funds  which  may 
be  reasonably  considered  available  for 
his  or  her  use.  regardless  of  the  source. 
Income  to  a  spouse  will  not  be 
considered  available  to  the  individual 
unless  the  spouse  was  living  in  the 
household  both  at  the  time  the 
overpayment  was  incurred  and  at  the 
time  waiver  is  considered.  Types  of 
income  include  but  are  not  limited  to: 

(1)  Government  benefits  such  as  Black 
Lung.  Social  Security,  and 
Unemployment  Compensation  benefits; 

(2)  Wages  and  self-employment 
income: 

(3)  Regular  payments  such  as  rent  or 
pensions;  and 

(4)  Investment  income. 

(c)  Ordinary  and  necessary  living 
expenses.  An  individual's  ordinary  and 
necessary  living  expenses  include: 

(1)  Fixed  living  expenses,  such  as  food 
and  clothing,  rent,  mortgage  payments, 
utilities,  maintenance,  transportation, 
insurance  (e.g.,  life,  accident,  and  health 
insurance); 

(2)  Medical,  hospitalization,  and  other 
similar  expenses; 

(3)  Expenses  for  the  support  of  others 
for  whom  the  individual  is  responsible. 
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[H  L^nurcn  ana  cnaruaoie 
contributions  made  on  regular  basis. 
(This  shall  not  include  large  one-time 
gifts  made  after  receipt  of  the 
preliminary  notice  of  overpayment):  and 

(5)  Miscellaneous  expenses  (e.g., 
newspaper,  haircuts)  not  to  exceed 
S25.00  per  month. 

(d)  Assets.  An  individual's  assets 
include: 

(1)  Liquid  Assets — cash  on  hand,  the 
value  of  stocks,  bonds,  savings 
accounts,  mutual  funds,  and  the  like; 
and 

(2)  Non-Liquid  Assets — the  fair 
market  value  of  property  such  as  a 
camper,  second  home,  extra  automobile, 
jewelry,  etc. 

Assets  for  these  purposes  shall  not 
include  the  value  of  household 
furnishings,  wearing  apparel,  family 
automobile,  burial  plot  or  prepaid  burial 
contract,  a  home  which  the  person 
maintains  as  the  principal  family 
domicile,  or  income  producing  property 
if  the  income  from  such  property  has 
been  included  in  comparing  income  and 
expenses. 

§  10.323    Waiver  of  recovery — against 
equity  and  good  conscience. 

(a)  Recovery  of  an  overpayment  is 
considered  to  be  "against  equity  and 
good  conscience"  when  an  individual 
presently  or  formerly  entitled  to  benefits 
would  experience  severe  financial 
hardship  in  attempting  to  repay  the  debt. 
The  criteria  to  be  applied  in  determining 
severe  financial  hardship  are  the  same 
as  in  §  10.322. 

(b)  Recovery  of  an  overpayment  is 
considered  to  be  inequitable  and  against 
good  conscience  when  an  individual,  in 
reliance  on  such  payments  or  on  notice 
that  such  payments  would  be  made, 
relinquished  a  valuable  right  or  changed 
his  position  for  the  worse.  In  making 
such  a  decision,  the  individual's  present 
ability  to  repay  the  overpayment  is  not 
considered.  To  establish  that  a  valuable 
right  has  been  relinquished,  it  must  be 
shown  that  the  right  was  in  fact, 
valuable;  that  it  cannot  be  regained;  and 
that  the  action  was  based  chiefly  or 
solely  on  reliance  on  the  payments  or  on 
the  notice  of  payment.  To  establish  that 
the  individual's  position  has  changed  for 
the  worse,  it  must  be  shown  that  the 
decision  made  would  not  otherwise 
have  been  made  but  for  the  receipt  of 
benefits,  and  that  this  decision  resulted 
in  a  loss.  An  example  of  such 
"detrimental  reliance"  would  be  a 
decision  to  enroll  in  college  based  on  the 
award  of  benefits.  The  funds  have  been 
spent  and  cannot  be  recovered  nor  can 
the  purchase  be  liquidated. 


§  10.324    Responsit>itity  for  provWing 
financiaJ  information. 

In  requesting  waiver  of  an 
overpayment,  either  in  whole  or  in  part, 
the  overpaid  individual  has  the 
responsibility  for  providing  the  financial 
information  described  in  §  10.322,  as 
well  as  such  additional  information  as 
the  Office  may  require  to  make  a 
decision  with  respect  to  waiver.  Failure 
to  furnish  the  information  within  30  days 
of  reqtest  shall  result  in  denial  of 
waiver,  and  no  further  requests  for 
waiver  shall  be  entertained  until  such 
time  as  the  requested  information  is 
furnished. 

71.  iy  revising  S  10.400(e]  to  read  as 
follows: 

§  10.400    Physician  and  medical  servieea. 
etc.  defined. 

*        «        •        *        * 

(e)  The  term  "medical  services"  as 
used  in  subparts  E  and  F  of  this  part 
includes  services  and  supplies  provided 
by  or  under  the  supervision  of 
physicians  (M.D.  and  D.O.).  surgeons, 
podiatrists,  dentists,  clinical 
psychologists,  optometrists,  and 
chiropractors,  within  the  scope  of  their 
practices  as  defined  by  State  law. 
Reimbursable  chiropractic  services  are 
limited  to  treatment  consisting  of 
manual  manipulation  of  the  spine  to 
corredt  a  subluxation  as  demonstrated 
by  x-rays  to  exist.  Also  included  for 
payment  or  reimbursement  are  physical 
examinations  (and  related  laboratory 
tests)  and  x-rays  performed  by  or 
required  by  a  chiropractor  to  diagnose  a 
subluxation  of  the  spinal  column.  The 
term  "subluxation"  means  an 
incomplete  dislocation,  off-centering, 
misalignment,  fixation  or  abnormal 
spacing  of  the  vertebrae  anatomically 
which  must  be  demonstrable  on  any  x- 
ray  film  to  individuals  trained  in  the 
reading  of  x-rays.  A  chiropractor  may 
interpret  his  or  her  x-rays  to  the  same 
extent  as  any  other  physician  defined  in 
this  section. 

*  Ir  *  *  * 

72.  By  adding  a  new  S  10.413  as 

follows:  I 

§  10.413    Time  limitation  on  payment  of 

bills. 

The  Office  will  reimburse  claimants 
and  providers  promptly  for  all  bills 
received  on  an  approved  form  and  in  a 
timely  manner.  However,  no  bill  will  be 
paid  for  expenses  incurred  if  the  bill  is 
submitted  more  than  one  year  beyond 
the  calendar  year  in  which  the  expense 
was  incurred  or  the  service  or  supply 
was  provided,  or  more  than  one  year 
beyond  the  calendar  year  in  which  the 
claim  was  first  accepted  as 


compensable  by  the  Office,  whichever  is 
later. 

73.  By  revising  §  10.452(a)  to  read  as 
follows: 

§  1 0.452    Mtiatton  of  exdusion 
procedures. 

(a)  General  provision.  Upon  receipt  of 
information  indicating  that  a  physician, 
hospital  or  provider  of  medical  support 
services  or  supplies  (hereinafter  the 
provider)  has  engaged  in  activities 
enumerated  in  paragraphs  (c)  through 
(h)  of  §  10.450.  the  Assistant  Regional 
Administrator,  after  completion  of 
inquiries  he/she  deems  appropriate, 
may  initiate  procedures  to  exclude  the 
provider  from  participation  in  the  FECA 
program.  For  the  purposes  of  this 
section.  "Assistant  Regional 
Administrator"  may  include  any  officer 
designated  to  act  on  his  or  her  behalf. 
***** 

74.  By  revising  §  10.500  to  read  as 
follows: 


§  10.500    Prosecution  of  third  party  action 
by  a  beneficiary. 

If  an  injury  or  death  for  which 
benefits  are  payable  under  the  Act  is 
caused  under  circumstances  creating  a 
legal  liability  upon  some  person  or 
persons  other  than  the  United  States  to 
pay  damages,  the  Office  may  require  the 
beneficiary  to  prosecute  an  action  for 
damages  against  the  third  party.  When 
so  required,  the  cause  of  action  shall  be 
prosecuted  in  the  name  of  the 
beneficiary. 

75.  By  amending  §  10.503  by  revising 
the  introductory  text,  and  revising 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 


§  10.503    Distribution  of  damages 
recovered  by  a  beneficiary. 

If  an  injury  or  death  for  which 
benefits  are  payable  under  the  Act  is 
caused  under  circumstances  creating  a 
legal  liability  upon  a  person  or  persons 
other  than  the  United  States  to  pay 
damages  and,  as  a  result  of  claim 
brought  by  or  settlement  made  by  the 
beneficiary  or  by  someone  acting  on  the 
beneficiary's  behalf,  the  beneficiary 
recovers  damages  or  receives  money  or 
other  property  in  satisfaction  of  the 
liability  on  account  of  that  injury  or 
death,  the  proceeds  of  the  recovery  shall 
be  applied  as  follows: 
***** 

(b)  The  beneficiary  is  entitled  to 
retain  one-fifth  of  the  net  amount  of  the 
money  or  other  property  remaining  after 
the  expenses  of  a  suit  or  settlement  have 
been  deducted. 

(c)  There  shall  then  be  remitted  to  the 
Office  the  benefits  which  have  been      i  r 
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paid  on  account  of  the  injury  including 
payments  made  on  account  of  medical 
treatment,  transportation  costs,  funeral 
expenses,  and  any  other  payments  made 
under  the  Act  on  account  of  the  injury  or 
death,  but  not  including  continuation  of 
pay  as  provided  by  5  U.S.C.  8118.  If  an 
attorney  was  employed,  the  amount  to 
be  remitted  to  the  Office  shall  be 
reduced  by  an  amount  equivalent  to  a 
reasonable  attorney's  fee  proportionate 
to  any  refund  to  the  United  States. 

(d)  Any  surplus  remaining  after  proper 
refund  has  been  made  to  the  Office  may 
be  retained  by  the  beneficiary  but  shall 
be  credited  by  the  Office  against  future 
|)ayment  of  benefits  to  which  the 
beneficiary  may  be  entitled  under  the 
Act  on  account  of  the  same  injury  or 
death. 

76.  By  adding  a  new  §  10.506  to  read 
as  follows: 

§  10.506    Official  superior's  responsibility 
In  esses  involving  potential  third  party 
liability. 

If  it  appears  that  an  injury  or  death  for 
which  benefits  are  payable  under  the 
Act  was  caused  under  circumstances 
creating  a  legal  liability  upon  a  person 
or  persons  other  than  the  United  States 
to  pay  damages,  the  official  superior  or 
other  agency  official  shall  investigate 
the  third  party  aspect  of  the  injury  or 
death  and  submit  a  report  of  the  findings 
with  related  documents  to  the  Office. 

77.  By  adding  a  new  §  10.507  to  read 
as  follows: 

§  10.507    Satisfaction  of  ttie  interest  of  ttie 
United  States. 

No  court,  insurer,  attorney,  or  other 
person  shall  pay  or  distribute  to  the 
beneficiary  or  the  beneficiary's  designee 
the  proceeds  of  any  suit  or  settlement 
without  first  satisfying  or  assuring 
satisfaction  of  the  interest  of  the  United 
States. 

78.  By  adding  a  new  Subpart  H  to  read 
as  follows: 

Subpart  H— Special  Category 
Employees 

Peace  Corps  Volunteers 

§  10.600    Definition  of  volunteer. 
The  term  "volunteer"  means — 

(a)  A  volunteer  enrolled  in  the  Peace 
Corps  under  22  U.S.C.  2504; 

(b)  A  volunteer  leader  enrolled  in  the 
Peace  Corps  under  22  U.S.C.  2505:  and 

(c)  An  applicant  for  enrollment  as  a 
volunteer  or  volunteer  leader  during  a 
period  of  training  under  22  U.S.C. 
2507(a)  before  enrollment. 


§  1 0.60 1    Applicability  of  ttte  Act 

Except  as  provided  by  5  U.S.C.  8142 
and  elsewhere  in  this  subpart,  the 
provisions  of  the  Act  are  applicable  to 
Peace  Corps  volunteers. 

§  10.602    When  disability  compensation 
commences. 

Pursuant  to  5  U.S.C.  8142(b), 
entitlement  to  disability  compensation 
payments  does  not  commence  until  the 
day  after  the  date  of  termination  of  the 
volunteer's  service. 

§  10.603    Pay  rate  for  compensation 
purposes. 

(a)  The  pay  rate  of  a  volunteer  is  the 
lowest  step  of  grade  7  of  the  General 
Schedule. 

(b)  The  pay  rate  of  a  volunteer  leader 
is  the  lowest  step  of  grade  11  of  the 
General  Schedule. 

(c)  The  pay  rate  of  a  volunteer  with 
one  or  more  minor  children  as  defined  in 
22  U.S.C.  2504  is  the  lowest  step  of  grade 
11  of  the  General  Schedule. 

(d)  The  pay  rate  for  compensation 
purposes  is  defined  as  the  pay  rate  in 
effect  on  the  date  following  separation, 
provided  that  it  is  equal  to  or  greater 
than  the  pay  rate  on  the  date  of  injury, 
and  is  not  subject  to  the  provisions  of  5 
U.S.C.  8101(4). 

§  10.604    Period  of  service  as  a  volunteer. 

The  period  of  service  of  an  individual 
as  a  volunteer  includes  any  period  of 
training  under  22  U.S.C.  2507(a)  before 
enrollment  as  a  volunteer  and  the  period 
between  enrollment  as  a  volunteer  and 
the  termination  of  service  as  a  volunteer 
by  the  President  or  by  death  or 
resignation. 

§  10.605    Conditions  of  coverage  while 
serving  outside  the  United  States  and  the 
District  of  Columbia. 

(a)  Any  injury  suffered  by  a  volunteer 
during  any  time  when  the  volunteer  is 
located  abroad  shall  be  presumed  to 
have  been  sustained  in  the  performance 
of  duty  and  any  disease  or  illness 
contracted  during  such  time  shall  be 
presumed  to  be  proximately  caused  by 
the  employment,  except  the  presumption 
will  be  rebutted  by  evidence  that: 

(1)  The  injury  or  disease  or  illness 
was  caused  by  the  volunteer's  willful 
misconduct,  intent  to  bring  about  the 
injury  or  death  of  self  or  another,  or  was 
proximately  caused  by  the  intoxication 
by  alcohol  or  illegal  drugs  of  the  injured 
volunteer,  or 

(2)  The  disease  or  illness  is  shov^m  to 
have  pre-existed  the  period  of  service 
abroad;  or 

(3)  The  disease  or  illness  or  condition 
claimed  is  either  a  manifestation  of 
symptoms  of  or  consequent  to  a  pre- 


existing congenital  defect  or 
abnormality. 

(b)  If  an  injury  is  not  presumed  to 
have  been  sustained  in  the  performance 
of  duty  as  provided  by  paragraph  (a)  of 
this  section,  the  volunteer  has  the 
burden  of  proving  by  the  submission  of 
substantial  and  probative  evidence  that 
the  injury  was  sustained  in  the 
performance  of  duty  with  the  Peace 
Corps. 

(c)  If  a  disease  or  illness  or  claimed 
condition,  or  episode  thereof,  comes 
within  exception  paragraph  (a)(2)  or 
(a)(3)  of  this  section,  the  volunteer  has 
the  burden  of  proving  by  the  submission 
of  substantial,  probative  and  reasoned 
medical  evidence  that  it  was 
proximately  caused  by  the  factors  of 
conditions  of  Peace  Corps  service,  or 
that  the  condition  was  materially 
aggravated,  or  accelerated  or 
precipitated  by  factors  of  Peace  Corps 
Service. 

Non-Federal  Law  Enforcement  Officers 

§  10.610    Definition  of  a  law  enforcement 
officer. 

For  purposes  of  this  subpart,  a  law 
enforcement  officer  is  defined  as  an 
employee  of  a  State  or  local  government 
including  the  governments  of  U.S 
possessions  and  territories,  or  an 
employee  of  the  United  States 
pensioned  or  pensionable  under 
Sections  521-535  of  Title  4,  District  of 
Columbia  Code,  whose  functions 
include  one  or  more  of  the  following: 

(a)  The  apprehension  of  persons 
sought  for  the  commission  of  crimes, 
including  those  sought  by  a  law 
enforcement  agency  for  such 
commission,  as  well  as  material 
witnesses  sought  in  connection  with 
criminal  cases;  or 

(b)  The  protection  or  guarding  of 
persons  held  for  the  commission  of 
crimes  or  as  such  material  witnesses;  or 

(c)  The  prevention  of  the  commission 
of  crimes. 

§10.611     Applicability. 

Except  as  provided  by  5  U.S.C.  8191 
and  8192  and  elsewhere  in  this  subpart, 
the  provisions  of  the  Act  and  subparts 
A,  B,  and  D  through  G  are  applicable  to 
law  enforcement  officers,  as  defined  in 
S  10.610. 

§  1 0.6 1 2    Conditions  for  eligibility. 

(a)  The  benefits  of  the  Act  are 
available  as  provided  in  5  U.S.C.  8191  et 
seq.  and  this  subpart  to  a  law 
enforcement  officer  as  defined  in 
§  10.610  and  his  or  her  survivors  if  the 
Office  determines  that  an  individual  on 
any  given  occasion  was — 
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(1)  A  law  enforcement  officer  and  to 
have  been  engaged  on  a  given  occasion 
in  the  apprehension  or  attempted 
apprehension  of  any  person: 

(i)  For  the  commission  of  a  crime 
against  the  United  States,  or 

(ii]  Who  at  that  time  was  sought  by  a 
law  enforcement  authority  of  the  United 
States  for  the  commission  of  a  crime 
against  the  United  States,  or 

(iii)  Who  at  that  time  was  sought  as  a 
material  witness  in  a  criminal 
proceeding  instituted  by  the  United 
Stales;  or 

(2)  A  law  enforcement  ofHcer  and  to 
have  been  engaged  on  that  occasion  in 
protecting  or  guarding  a  person  held  for 
the  commission  of  a  crime  against  the 
United  States  or  as  a  material  witness  in 
connection  with  such  crime;  or 

(3)  A  law  enforcement  officer  and  to 
have  been  engaged  on  that  occasion  in 
the  lawful  prevention  of,  or  lawful 
attempt  to  prevent,  the  commission  of  a 
crime  against  the  United  States; 

and  to  have  been  on  that  occasion  not 
an  employee  as  defined  in  5  U.S.C.  8101 
(1)  and  to  have  sustained  on  that 
occasion  a  personal  injury  for  which  the 
United  States  would  be  required  under  5 
U.S.C.  8101  to  pay  compensation  if  the 
individual  has  been  on  that  occasion  an 
employee  within  the  meaning  of  5  U.S.C. 
8101  (1)  engaged  in  the  performance  of 
duty. 

(b)  The  mere  fact  that  an  injury  to  a 
law  enforcement  officer  is  in  some  way 
related  to  the  commission  of  a  Federal 
crime  does  not  in  itself  bring  the  injury 
within  the  scope  of  this  subpart.  For  the 
purpose  of  this  subpart,  being  engaged 
in  the  apprehension  or  attempted 
apprehension  of  a  person  for  the 
commission  of  a  crime  against  the 
United  States  requires  that  the  specific 
criminal  activity  which  caused  the 
officer's  response  was  an  actual  Federal 
crime.  Further,  where  the  actions  which 
result  in  an  injury  to  an  officer  are  based 
solely  on  a  local  police  matter,  the  later 
discovery  (i.e.,  discovery  after  the  arrest 
has  been  made)  of  a  Federal  crime  or 
potential  Federal  crime  does  not  in  itself 
bring  the  injury  within  the  meaning  of  5 
U.S.C.  8191.  For  example,  coverage 
under  this  subpart  would  extend  to  an 
officer  who  responded  to  an  armed 
robbery  and  who  was  shot  by  the 
Suspect.  (For  the  purpose  of  this 
example,  the  suspect  must  be  illegally  in 
possession  of  a  firearm  in  violation  of 
Federal  law.)  With  the  officer's 
knowledge  of  an  armed  robbery  (and/or 
the  actual  viewing  of  a  firearm  in  the 
possession  of  the  suspect),  the  firearm 
would  be  both  an  integral  part  of  a 
Federal  crime  and  a  part  of  the  specific 
criminal  activity  to  which  the  officer 


was  reacting.  Coverage  would  be 
extended  in  this  situation  even  though 
the  olhceT  may  not  have  been  aware  at 
the  time  that  the  suspect  was  in  fact  in 
violation  of  Federal  law.  However, 
coverage  under  this  subpart  would  not 
be  extended  to  an  officer  injured  while 
apprehending  an  individual  for  a 
violation  of  local  law  where  it  is 
discovered  during  a  search  of  the 
individual  (i.e.,  after  the  arrest  has  been 
made)  that  the  individual  was  in 
violation  of  Federal  law  due  to  illegal 
possession  of  a  controlled  substance.  In 
this  situation,  even  though  the  individual 
was  in  violation  of  Federal  law,  the 
existence  of  the  controlled  substance 
was  rot  a  part  of  the  specific  criminal 
activity  to  which  the  officer  was 
responding  and  thus  did  not  play  a  part 
in  th*  apprehension.  Coverage  would  be 
extended  in  this  situation  if  the  officer 
had  been  aware  of  the  existence  of  the 
substance  prior  to  the  arrest  being 
made.  To  be  considered  a  part  of  the 
criminal  acfivity,  it  would  not  be 
necessary  for  the  officer  to  know  the 
nature  of  the  substance,  but  only  that 
the  officer  had  reason  to  believe  it  was  a 
controlled  substance.  If  later 
investigation  showed  that  the  substance 
was  cot  in  fact  a  controlled  substance, 
coverage  would  not  be  extended  since 
no  Federal  crime  had  in  fact  been 
committed.  Similarly,  an  officer  injured 
while  responding  to  an  alarm  of  a 
robbery  at  a  federally  insured  bank 
would  be  entitled  to  benefits  as 
provided  by  this  subpart.  However, 
coverage  would  not  be  extended  where 
the  alarm  was  false  since  no  Federal 
crime  had  actually  occurred. 

(c)  Coverage  for  injuries  or  death 
while  a  law  enforcement  officer  and  to 
have  been  engaged  on  that  occasion  in 
the  lawful  prevention  of,  or  lawful 
attempt  to  prevent,  the  commission  of  a 
crime  against  the  United  States  shall  not 
attach  unless  a  Federal  crime  had  been 
committed  or  was  about  to  be 
committed.  Whether  or  not  a  Federal 
crime  was  about  to  be  committed  cannot 
be  open  to  speculafion.  The  threat  must 
be  actual  and  imminent.  However,  in 
situations  where  the  officer  is  detailed 
by  a  competent  State  or  local  authority 
to  assist  a  Federal  law  enforcement 
authority  in  the  protection  of  the 
President  of  the  United  States,  or  any 
other  individual  entitled  to  be  provided 
or  aatually  provided  protection  by  the 
United  States  Secret  Service  pursuant  to 
18  UJS.C.  3056(a),  3  U.S.C.  202-209,  and 
the  regulations  promulgated  pursuant  to 
the  latter  provisions  at  13  CFR  13.1-13.8, 
coverage  will  be  extended  for  injury  or 
death  sustained  in  such  activity, 
because  the  threat  of  Federal  crime  in 


those  circumstances  is  presumed  to  be 
always  imminent. 

(d)  No  person  otherwise  eligible  to 
receive  a  benefit  under  this  subpart 
because  of  the  disability  or  death  of  an 
ehgible  officer  shall  be  barred  from  the 
receipt  of  such  benefit  because  the 
person  apprehended  or  attempted  to  be 
apprehended  by  such  officer  was  then 
sought  for  the  commission  of  a  crime 
against  a  sovereignty  other  than  the 
United  States. 

(e)  Coverage  for  members  of  the 
United  States  Park  Police  and  those 
members  of  the  Uniformed  Division  of 
the  United  States  Secret  Service  who 
are  covered  under  the  District  of 
Columbia  Policemen  and  Firemen's 
Retirement  and  Disability  Act  is  limited 
to  specific  acfivities  involving  crimes 
against  the  United  States,  and  does  not 
include  numerous  tangential  activities  of 
law  enforcement,  such  as  reporting  for 
work,  changing  clothing  etc.,  even 
though  the  laws  enforced  in  the  job  deal 
solely  with  crimes  against  the  United 
States.  However,  members  of  the  Non- 
Uniformed  Division  of  the  United  States 
Secret  Service  who  are  covered  under 
the  District  of  Columbia  Policemen  and 
Firemen's  Retirement  and  Disabifity  Act 
are  considered  to  be  engaged  in  the 
types  of  activities  specified  in  5  U.S.C. 
8191  (l)-{3},  and  are  covered  by  the 
provisions  of  5  U.S.C.  8191-8193  during 
the  performance  of  all  official  duties, 

§  10.613    Time  for  filing  a  claim. 

A  claim  for  benefits  under  the  Act 
must  be  received  by  the  Office  within  5 
years  after  the  injury  or  death.  The  five- 
year  limitation  is  maximum  and 
mandatory  and  is  not  subject  to  waiver. 


§  10.614 
deatti. 


How  to  file  a  notice  of  injury  jor 


(a)  A  claim  for  benefits  due  to  the 
injury  or  death  of  an  eligible  officer  shall 
be  made  by — 

(1)  Any  eligible  officer  or  survivor  of 
an  eligible  officer, 

(2)  Any  guardian,  personal 
representative,  or  other  person  legally 
authorized  to  act  on  behalf  of  an  eligible 
officer,  his  or  her  estate,  or  any  of  his  or 
her  survivors,  or 

(3)  Any  association  of  law  | 
enforcement  officers  which  is  acting  on    | 
behalf  of  an  eligible  officer  or  any  of  his 
or  her  survivors. 

(b)  The  form  provided  for  filing  a 
claim  for  injury  or  occupational  disease 
is  CA-721. 

(c)  The  form  provided  for  filing  a 
claim  for  death  is  CA-722. 

(d)  A  claim  for  benefits  should  be 
submitted  to  the  officer's  employing 
agency  for  completion  and  forwarding  to 
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the  Office  of  Workers"  Compensation 
Programs. 

§10.615    Benefits. 

(a)  In  the  event  of  injury  the  Office 
shall  furnish  to  any  eligible  officer  the 
benefits,  except  for  Continuation  of  Pay, 
to  which  he  or  she  would  have  been 
entitled  under  subparts  A  through  H  of 
this  Part  if,  on  the  occasion  giving  rise  to 
eligibility,  the  officer  had  been  an 
employee  as  defined  in  5  U.S.C.  8101(1) 
engaged  in  the  performance  of  duty. 
However,  such  benefits  shall  be  reduced 
or  adjusted  as  the  Secretary  in  his 
discretion  may  deem  appropriate  to 
reflect  comparable  benefits,  if  any, 
received  by  the  officer  (or  which  the 
officer  would  have  been  entitled  to 
receive  but  for  this  subpart)  by  virtue  of 
actual  employment  on  that  occasion. 
When  an  eligible  officer  has  contributed 
to  a  disability  compensation  fund,  the 
reduction  of  Federal  benefits  provided 
for  in  this  subsection  is  to  be  limited  to 
the  amount  of  the  State  or  local 
government  benefits  which  bears  the 
same  proportion  to  the  full  amount  of 
such  benefits  as  the  cost  or  contribution 
paid  by  the  State  or  local  government 
bears  to  the  cost  of  disability  coverage 
for  the  individual  officer. 

(b)  In  the  event  of  death  the  Secretary 
shall  pay  to  any  survivor  of  an  eligible 
officer  the  difference,  as  determined  by 
the  Secretary  in  his  discretion,  between 
the  benefits  to  which  that  survivor 
would  be  entitled  if  the  officer  had  been 
an  employee  defined  in  5  U.S.C.  8101(1) 
engaged  in  the  performance  of  duty  on 
the  occasion  giving  rise  to  eligibility, 
and  the  comparable  benefits,  if  any, 
received  by  the  survivor  (or  which  that 
survivor  would  have  been  entitled  to 
receive  but  for  this  subpart)  by  virtue  of 
the  officer's  actual  employment  on  that 
occasion.  When  an  eligible  officer  has 
contributed  to  a  survivor's  benefit  fund, 
the  reduction  of  Federal  benefits 
provided  for  in  this  subsection  is  to  be 
limited  to  the  amount  of  the  State  or 
local  government  benefits  which  bears 
the  same  proportion  to  the  full  amount 
of  such  benefits  as  the  cost  or 
contribution  paid  by  the  State  or  local 
government  bears  to  the  cost  of 
survivors'  benefits  coverage  for  the 
eligible  officer. 

§  10.616    Computation  of  benefits. 

(a)  In  determining  the  amount  of 
benefits  payable  to  an  eligible  officer  or 
survivors  of  an  eligible  officer,  the 
Office  shall  compute  the  beneficiaries' 
entitlement  under  the  Act  including 
applicable  cost-of-living  adjustments 
under  5  U.S.C.  8146a,  then  reduce  the 
amounts  by  any  comparable  benefits 


payable  by  ff  State  or  local  entity  for  the 
same  injury  or  death. 

(b)  Benefits  payable  under  the  Public 
Safety  Officers'  Benefit  Act  (42  U.S.C. 
3796)  for  the  same  death  constitute  a 
prohibited  dual  benefit  and  any  benefits 
payable  under  the  Act  will  be  reduced 
commensurate  with  the  amounts 
payable  under  42  U.S.C.  3796.  Where  a 
lump  sum  benefit  is  paid  under  42  U.S.C. 
3796,  no  benefits  under  the  Act  will  be 
paid  to  a  beneficiary  until  the  entire 
amount,  or  the  individual  beneficiaries' 
portions  of  the  entire  amount,  has  been 
fully  recovered. 

(c)  Where  one  or  more  beneficiaries  in 
a  death  claim  is  not  eligible  to  receive 
compensation  due  to  the  fact  that 
comparable  benefits  from  a  State  or 
local  program  or  benefits  payable  under 
another  Federal  program  exceed  what  is 
payable  to  the  individual(s)  under  the 
Act,  no  adjustment  shall  be  made  to  the 
percentage(s)  upon  which  compensation 
is  computed  for  other  beneficiaries  until 
the  happening  of  an  event  which  would 
otherwise  change  the  criteria  for 
determining  entitlement  under  the  Act, 
e.g.,  death  or  remarriage  of  a  spouse,  a 
child  turning  18  or  marrying,  or  the  birth 
of  a  posthumous  child. 

§  1 0.6 1 7    Responsibilities  of  the  claimant, 
the  employing  agency  and  the  Office. 

(a)  The  claimant,  or  someone  acting 
on  his  or  her  behalf  as  specified  in 

§  10.614(a),  shall  be  responsible  for  fully 
completing  all  forms,  or  portions  thereof, 
which  require  information  of  the 
claimant,  as  well  as  for  providing  any 
supporting  documentation  or  statements 
requested  in  support  of  the  claim  for 
benefits. 

(b)  The  employing  law  enforcement 
agency  is  responsible  for  fully 
completing  all  necessary  portions  of 
claim  forms  designated  for  the 
employing  agency  and  for  submitting 
evidence  necessary  to  the  Officer's 
determination  of  coverage  under  5 
U.S.C.  8191  including  police  reports, 
investigative  reports,  and  records 
providing  or  disproving  the  involvement 
of  a  Federal  crime  or  Federal  felony. 

(c)  The  Office  is  responsible  for 
evaluating  a  claim,  advising  of  the 
deficiencies  in  a  claim  and  requesting 
supportive  information  of  the  claimant 
and  employing  agency.  Nothing  in  this 
subpart  shall  be  construed  as  placing 
the  burden  on  the  Office  to  secure  the 
information  needed  to  discharge  the 
responsibilities  of  the  claimant(s)  or  the 
employing  agency. 

§  10.618    Consultation  with  Attorney 
General  and  other  agencies. 

The  Secretary  may  refer  any 
application  received  pursuant  to  this 


subpart  to  the  Attorney  General  for 
assistance,  ooounents  and  advice  as  to 
any  determioation  reqiured  to  be  made 
pursuant  to  5  U.S.C.  6191.  The  Secretary 
may  re<|uest  any  Federal  department  or 
agency  to  supply  any  stabbtics.  data  or 
any  other  materials  deemed  necessary 
to  carry  out  the  functions  of  this  subpart 
Each  such  department  or  agency  shall 
cooperate  with  the  Secretary  and.  to  the 
extent  permitted  by  law,  furnish  such 
materials  to  him  or  her. 

§  10.619    Cooperation  with  State  and  local 
agencies. 

The  Secretary  shall  cootperat*  fuMy 
with  the  appropriate  State  and  local 
officials,  and  shall  talce  all  otber 
practicable  measures,  to  assure  tfcal  tk>e 
benefits  of  this  subpart  and  the  Act  are 
made  available  to  eligible  officers  and 
their  survivors  with  a  minimum  of  delay 
and  difficulty. 

Federal  Grand  and  Petit  )uror8 

§  10.620    Definition  of  juror. 

The  term  "juror"  means  an  individual 
selected  pursuant  to  Chapter  21  of  Title 
28,  United  States  Code,  and  serving  as  a 
petit  or  grand  juror. 

§  10.621     Applicability. 

Except  as  provided  by  28  U.S.C.  1877 
and  elsewhere  in  the  subpart,  the 
provisions  of  the  Act  and  subparts  A,  B 
C,  and  D  through  G  are  applicable  to 
Federal  grand  or  petit  jurors  as  defined 
in  §  10.620. 

§  10.622    Performance  of  duty. 

(a)  Performance  of  duty  as  a  juror 
includes  that  time  when  a  juror  is 

(1)  In  attendance  at  court  pursuant  to 
a  summons, 

(2)  In  deliberation, 

(3)  Sequestered  by  order  of  a  judge,  oi 

(4)  At  a  site,  by  order  of  the  court,  for 
the  taking  of  a  view. 

(b)  For  the  purposes  of  this  subpart,  t 
juror  is  riot  in  the  performance  of  duty 
while  traveling  to  or  from  home  in 
connection  with  the  activities 
enumerated  in  paragraphs  (a)(l)-(4)  of 
this  section. 

§  10.623    When  disability  compensation 
commences. 

Pursuant  to  28  U.S.C.  1877,  entitlement 
to  disability  compensation  payments 
does  not  commence  until  the  day  after 
the  date  of  termination  of  service  as  a 
juror. 

§  10.624    Pay  rate  for  compensation 
purposes. 

For  the  purpose  of  computing 
compensation  payable  for  disability  or 
death,  a  juror  is  deemed  to  receive  pay 
at  the  minimum  rate  for  grade  GS-2  of 
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the  General  Schedule  unless  his  or  her 
actual  pay  as  a  Government  employee 
while  serving  on  court  leave  is  higher,  in 
which  case  the  pay  rate  for 
compensation  purposes  is  determined  in 
accordance  with  5  U.S.C.  8114. 

Signed  at  Washington,  DC,  this  23rd  day  of 
March,  1987. 
William  E.  Brock, 
Secretary  of  Labor. 
Susan  R.  Meisinger, 

Deputy  Under  Secretary  for  Employment 
Standards. 

Richard  Staufenberger, 

A  cting  Director.  Office  of  Workers ' 

Compensation  Programs. 

[FR  Doc.  87-6817  Filed  3-31-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  545 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Inmate 
Financial  Responsibility  Program 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARv:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  a  final  rule  on  its 
Inmate  Financial  Responsibility 
Program.  The  rule  describes  the 
Bureau's  policy  on  encouraging  inmates 
to  satisfy  legitimate  financial  obligations 
by  providing  inmates  with  the 
opportunity  to  develop  a  financial  plan. 
EFFECTIVE  DATE:  April  1,  1987. 
ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  770,  320  1st 
Street,  NW.,  Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  publishing  a  final 
rule  on  its  Inmate  Financial 
Responsibility  Program.  A  proposed  rule 
on  this  subject  was  published  in  the 
Federal  Register  on  November  21, 1986 
(at  51  FR  42167).  Interested  persons 
were  invited  to  submit  comments  on  the 
proposed  rule. 

The  Bureau  of  Prisons  initiated  a  pilot 
project  on  inmate  financial 
responsibility  in  December  1985.  The 
results  of  the  pilot  project  indicated  that, 
during  a  12-month  period,  inmates  at  the 
designated  institutions  paid 
approximately  1.5  million  dollars  in 
court-ordered  restitution,  special 
assessments,  fines  and  child  support. 
Based  on  the  pilot  project  results  and 
the  favorable  responses  received  during 
the  extended  public  comment  period  of 
the  proposed  rule,  the  Bureau  of  Prisons 
is  implementing  this  program  on  April  1, 
1987. 

A  period  of  several  months  will  be 
required  to  review  the  financial  status  of 
all  inmates.  During  that  time,  some 
inmates  will  complete  their  sentences  or 
become  eligible  for  parole.  Favorable 
parole  decisions  and  release  of  inmates 
with  committed  fines  depend,  in  part,  on 
the  inmate's  demonstrated  financial 
responsibility.  The  public  interest  in 
collecting  court-imposed  payments  and 
in  assisting  inmates  in  developing  a  plan 
to  make  those  payments  requires 
immediate  implementation  of  this  rule. 

Delay  in  implementing  this  rule  would 
thwart  the  public  expectation  that 
inmates  of  the  Bureau  of  Prisons  who 
have  income  or  outside  resources,  will 


pay  amounts  imposed  by  the  courts  as 
punishment,  compensation  to  crime 
victims,  or  just  debts.  Delay  would  also 
cause  some  inmates  not  to  receive 
helpful  assistance  in  meeting  obligations 
which  delay  release  or  which  may  be 
burdensome  after  release.  Therefore,  the 
Bureau  of  Prisons  finds  good  cause 
under  S  U.S.C.  553(d)  to  finalize  this  rule 
without  delay  in  the  effective  date. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes/Comments 

1.  Saction  545.11 — A  commenter 
suggested  that,  to  make  the  operation  of 
the  Bureau's  rule  on  financial 
responsibility  fairer,  in  light  of  the 
consequences  of  non-compliance,  the 
rule  should  allow  for  legitimate 
indigency  claims.  We  do  not  believe  the 
use  of  an  indigency  standard  is 
necessary.  A  financial  plan  ordinarily 
can  be  developed  for  most  inmates 
because  they  are  eligible  for,  and 
receive,  compensation  for  work 
performed  within  the  institution.  In  the 
event  an  inmate  is  determined  to  be 
without  institution  earnings  or  outside 
resources,  no  payment  plan  will  be 
required.  One  example  would  be  a 
medically  unassigned  inmate  (unable  to 
work  Within  the  institution  due  to 
permanent  or  temporary  medical 
impairment)  with  no  community 
resources.  While  the  inmate's  financial 
obligations  would  be  identified  and 
documented  by  unit  staff,  no  payments 
would  be  required.  If,  at  some  future 
time,  the  inmate  is  able  to  obtain  paid 
employment  in  an  institution  work 
assignment,  or  outside  resources  are 
identified,  a  payment  plan  would  then 
be  developed. 

A  comment  to  §  545.11  (a)(2j  suggests 
that  the  Bureau's  rule  on  court-ordered 
restitution  does  not  provide  for  deferred 
payments  where  the  judgment  and 
commitment  order  directs  payment  as 
part  of  a  parole  plan  or  upon  release 
from  custody.  This  concern  is  addressed 
in  the  Bureau's  internal  guidelines 
implementing  the  provisions  of  this  rule. 
These!  guidelines  state  that,  where  the 
court  specifies  that  the  court-ordered 
payment  is  to  follow  the  period  of 
incarceration,  the  financial  plan  should 
address  any  other  financial  obligations. 


while  encouraging  a  savings  plan  to  help 
meet  future  obligations. 

We  agree  with  several  commenters 
who  suggested  the  Bureau  add  family 
financial  obligations  and  child  support 
to  its  priority  list  of  obligations.  Based 
on  public  comment,  and  because  court- 
ordered  child  support  or  alimony  or 
other  court-ordered  judgments  against 
an  inmate  are  financial  obligations 
similar  to  those  in  the  proposed  rule,  the 
Bureau  of  Prisons  is  adding  new 
§  545.11(a)(6).  other  court-ordered 
obligations, 

A  commenter  to  S  545.11(b)  expressed 
concern  over  whether  the  Bureau  had 
included  safeguards  to  insure  that 
inmates  are  not  allowed  to  correspond 
directly  with  crime  victims,  and  that 
inmates  do  not  have  access  to  any 
identifying  data,  including  addresses,  of 
victims.  Restitution  payments  will  be 
made  in  accordance  with  the  court 
order.  Ordinarily,  such  payments  are 
made  directly  to  the  United  States 
Attorney's  Office  or  to  the  court.  While 
court-ordered  payments  made  directly 
to  the  U.S.  Attorney  or  the  court  can 
eliminate  the  need  for  unwanted  contact 
with  victims,  in  instances  where  the 
court  orders  direct  payment  to  the 
victim,  the  Bureau  of  Prisons  will  permit 
the  inmate  to  comply. 

A  commenter  to  §  545.11(b)  stated  that 
Inmates  are  in  a  "survival  mode"  of 
existence  while  incarcerated  and  that 
they  are  "concerned  with  immediate 
gratification".  Because  of  this,  the 
commenter  suggested  the  Bureau's  rule 
exempt  from  an  inmate's  financial  plan 
an  amount  of  money  equal  to  the 
monthly  commissary  spending 
limitation,  for  inmates  to  use  in  ' 

purchasing  personal  use  items  from  the 
institution  commissary.  We  do  not 
agree.  While  the  Bureau  recognizes  that 
commissary  privileges  are  important  to 
inmates,  it  is  equally  important  for 
inmates  to  recognize,  and  to  accept, 
responsibility  for  their  legitimate 
financial  obligations.  We  do  not  find  it 
appropriate  to  re-enforce  self- 
gratification  as  the  only  outlet  for  use  of 
an  inmate's  funds.  An  inmate's 
participation  in  the  commissary  program 
may  be  affected  by  his  financial  plan, 
but  in  most  cases  the  effect  will  be 
minimal. 

The  third  sentence  in  proposed 
§  545.11(b)  is  deleted.  The  sentence 
stated  that  "The  minimum  amount  of 
payment  that  may  be  made  by  a 
participant  will  be  set  by  the  Assistant 
Director.  Correctional  Programs 
Division."  After  careful  consideration, 
the  Bureau  has  decided  that  it  is  not 
necessary,  nor  practical,  to  have 
minimum  payments  set  at  this  high  a 
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level  of  administrative  authority. 
Instead,  as  provided  in  §§  545.10  and 
545.11,  staff  who  review  an  inmate's 
financial  plan  will  have  the  flexibility  to 
develop  with  the  inmate  a  schedule  to 
meet  his  Hnancial  obligations.  In 
situations  where  the  inmate  disagrees 
with  the  payments  required  in  the  plan, 
an  administrative  remedy  appeal  can  be 
filed. 

In  §  545.11(c)  the  phrase  "but  not 
limited  to"  is  added  to  clarify  the  first 
sentence  which  now  states,  "An 
inmate's  participation  in  the  financial 
responsibility  plan  will  be  reviewed 
each  time  staff  assess  the  inmate's 
demonstrated  level  of  responsible 
behavior,  including,  (but  not  limited  to.) 
when  determining  security/custody 
classification  level,  eligibility  for 
community  activities,  good  time  status, 
housing;  assignments,  and  work 
assignments."  The  term  "etc."  is  deleted. 
These  changes  do  not  alter  the  intent  of 
the  paragraph. 

A  commenter  to  §  545.11(c)  suggested 
that  the  Bureau's  rule  is  not  clear 
regarding  whether  the  U.S.  Probation 
Office  will  be  appraised  of  an  inmate's 
performance  in  meeting  his  financial 
obligations  or  whether  the  program  will 
continue  for  inmates  afforded  pre- 
release CTC  opportunities.  In  the 
Bureau's  implementing  instructions,  staff 
are  required  to  report  an  inmate's 
progress  on  the  financial  plan  under  the 
"Institutional  Adjustment"  section  of  the 
inmate's  progress  report.  Staff  must 
include,  in  each  progress  report 
prepared  for  release  purposes,  a 
statement  as  to  how  the  inmate  will 
continue  the  financial  plan  upon  release 
from  custody.  The  Probation  Office  in 
the  sentencing  jurisdiction  and  any 
other  Probation  Office  that  has  an  active 
interest  in  the  inmate,  are  already 
receiving  informational  copies  of  all 
inmate  progress  reports.  An  inmate's 
participation  in  the  financial 
responsibility  program  can  therefore  be 
monitored  by  the  Probation  Office  on  a 
continued  basis. 

A  commenter  suggested  the  Bureau 
either  eliminate  the  provision  for 
removing  an  inmate  from  UNICOR  for 
failure  to  demonstrate  financial 
responsibility,  or  simply  make  failure  to 
meet  financial  commitments  a  factor^'in 
determining  promotions  or  demotions 
within  UNICOR.  The  commenter's 
suggestion  is  essentially  what  the 
Bureau's  rule  states.  An  inmate  who 
fails  to  demonstrate  financial 
responsibility,  if  not  already  in  a 


UNICOR  assignment,  may  not  be  hired 
by  UNICOR  and  may  not  be  assigned  to 
a  performance  pay  position  above  the 
maintenance  pay  level.  An  inmate 
already  in  UNICOR  or  in  a  performance 
pay  position  who  fails  to  demonstrate 
financial  responsibility,  will  be 
considered  for  removal  from  UNICOR. 
or  reduction  to  the  maintenance  pay 
level  in  a  performance  pay  position. 
Each  case  will  be  handled  by  unit  staff 
on  an  individual  basis,  and  appropriate 
action  will  be  taken  where  non- 
compliance is  indicated. 

List  of  Subjects  in  28  CFR  Part  545 

Prisoners. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96{q).  28  CFR. 
Chapter  V  is  amended  as  set  forth 
below. 

Dated:  March  26, 1987. 
Norman  A.  Carlson. 
Director,  Bureau  of  Prisons. 

In  consideration  of  the  foregoing, 
amend  Subchapter  C  of  28  CFR.  Chapter 
V.  by  adding  a  new  Subpart  B  consisting 
of  §§  545.10  and  545.11  to  Part  545. 

SUBCHAPTER  C— INSTITUTION 
MANAGEMENT 

PART  545— WORK  AND 
COMPENSATION 

Part  545,  Subpart  B  is  added  to  read  as 
follows: 

Subpart  B — Inmate  Financial  Responsibility 
Program 

Sec. 

545.10  Purpose  and  scope. 

545.11  Procedures. 

Subpart  B— Inmate  Financial 
Responsibility  Program 

Authority:  5  U.S.C.  301;  18  U.S.C.  3013.  4001. 
4042.  4081.  4082.  5006-5024.  5039;  28  U.S.C. 
509,  510;  28  CFR  0.95-0.99. 

§  545.10    Purpose  and  scops. 

The  Bureau  of  Prisons  encourages 
each  sentenced  inmate  to  satisfy  his 
legitimate  financial  obligations.  As  part 
of  the  initial  classification  process, 
Bureau  staff  will  provide  the  inmate 
with  the  opportunity  to  develop  a 
financial  plan  for  satisfying  these 
obligations.  At  subsequent  program 
reviews.  Bureau  staff  shall  consider  the 
inmate's  efforts  to  meet  these  financial 


obligations  as  indicative  of  the  inmate's 
acceptance  of  responsibility. 

§545.11    Procedures. 

Unit  staff  shall  meet  with  each  inmate 
with  an  identified  financial  obligation(s) 
to  develop  a  plan  for  meeting  the 
obligation(s)  by  using  the  inmate's 
outside  resources  or  institution  earnings 
for  payment. 

(a)  Developing  a  Financial  Plan — At 
initial  classification,  the  unit  team  will 
review  an  inmate's  financial  obligations. 
All  documentation  should  be 
considered,  including,  but  not  limited  to. 
the  Pre-Sentence  Report  and  the 
Judgment  and  Commitment  Order(s).  A 
financial  plan  shall  be  developed  and 
documented  and  will  include  the 
following  obligations,  in  priority  order: 

(1)  Special  assessments  imposed 
under  18  U.S.C.  3013; 

(2)  Court-ordered  restitution; 

(3)  Fines  and  court  costs; 

(4)  Judgments  in  favor  of  the  United 
States; 

(5)  Other  debts  owed  the  federal 
government;  and 

(6)  Other-court  ordered  obligations. 

(b)  Payment:  The  inmate  is 
responsible  hf  making  all  payments 
required  by  tne  financial  responsibility 
plan,  and  for  providing  documentation 
to  staff.  Payments  may  be  made  from 
earnings  of  the  inmate  within  the 
institution  or  from  outside  resources. 

(c)  Monitoring:  An  inmate's 
participation  in  the  financial 
responsibility  plan  will  be  reviewed 
each  time  staff  assess  the  inmate's 
demonstrated  level  of  responsible 
behavior,  including,  but  not  limited  to, 
when  determining  security/custody 
classification  level,  eligibility  for 
community  activities,  good  time  status, 
housing  assignments,  and  work 
assignments.  Progress  on  the  financial 
responsibility  plan  will  be  reported  to 
the  United  States  Parole  Commission. 
An  inmate  who  fails  to  demonstrate 
financial  responsibility  may  neither 
secure  a  UNICOR  work  assignment,  nor 
receive  performance  pay  above  the 
maintenance  pay  level.  An  inmate 
already  in  a  UNICOR  work  assignment 
or  receiving  performance  pay  who  fails 
to  make  adequate  progress  on  the 
financial  plan  will  be  considered  for 
removal  from  UNICOR.  or  reduction  to 
the  maintenance  pay  level  of 
performance  pay. 

[FR  Doc.  87-7120  Filed  3-31-87;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  549 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates;  Authority 
To  Conduct  Autopsies 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  a  proposed  rule 
implementing  the  provisions  of  18  U.S.C. 
4045.  This  section  sets  forth  the 
conditions  under  which  a  Warden, 
pursuant  to  rules  prescribed  by  the 
Director.  Bureau  of  Prisons,  may  order 
an  autopsy  under  his  own  authority,  and 
those  conditions  requiring  the  written 
consent  of  another  party.  This  proposed 
rulemaking  is  primarily  intended  to  meet 
the  statutory  rulemaking  requirement  of 
18  U.S.C.  4045. 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  May  15. 
1987. 

ADDRESS:  Office  of  General  Counsel. 
Bureau  of  Prisons,  Room  770.  320  1st 
Street.  NW..  Washington,  DC  20534. 
Comments  received  will  be  available  for 
examination  by  interested  persons  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96(q),  notice  is 
hereby  given  that  the  Bureau  of  Prisons 
intends  to  publish  in  the  Federal 
Register  a  proposed  rule  on  the  Bureau's 
authority  to  conduct  autopsies.  This 
authority  is  codified  in  18  U.S.C.  4045. 
Section  4045  authorizes  the  Warden, 
pursuant  to  rules  prescribed  by  the 
Director,  Bureau  of  Prisons,  to  order  an 
autopsy  and  related  scientific  or  medical 
tests  to  be  performed  on  the  body  of  a 
deceased  inmate  of  the  facility  in  the 
event  of  homicide,  suicide,  fatal  illness 
or  accident,  or  unexplained  death.  The 
autopsy  may  be  ordered  in  one  of  these 
situations  only  when  the  Warden 
deternnrtnes  that  the  autopsy  or  test  is 
necessary  to  detect  a  crime,  maintain 
discipline,  protect  the  health  or  safety  of 
other  inmates,  remedy  official 
misconduct,  or  defend  the  United  States 
or  its  employees  from  civil  liability 
arising  from  the  administration  of  the 
facility.  An  autopsy  or  post-mortem 
operation  not  meeting  the  conditions 
specified  above  requires  the  written 
consent  of  a  person  authorized  to  permit 


such  an  autopsy  or  post-mortem 
operation. 

The  Bureau  of  Prisons  has  determined 
that  ^is  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291 .  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director.  Bureau  of  P*risons.  has  certified 
that  #iis  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons.  Room  770,  320 1st 
Street,  NW.,  Washington,  DC  20534. 
Comments  received  will  be  considered 
before  final  action  is  taken.  The 
proposed  rule  may  be  changed  in  light  of 
the  comments  received.  No  oral  hearings 
are  contemplated. 

List  of  Subjects  in  28  CFR  Part  549 

Prisoners. 

In  tonsideration  of  the  foregoing,  it  is 
proposed  to  amend  Subchapter  C  of  28 
CFR,  Chapter  V  as  follows:  In 
Subchapter  C.  amend  Part  549  by  adding 
a  new  Subpart  G  to  read  as  follows: 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  549— MEDICAL  SERVICES 

1.  The  authority  citation  for  Part  549  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301. 18  U.S.C.  4001,  4005, 
4042. 4045.  4081.  4062.  5006-5024.  5039:  28 
U.S.G  509.  510;  28  CFR  0.95-0.99. 

2.  In  Part  549,  add  a  new  Subpart  G 
consisting  of  §  549.80  to  read  as  follows: 

Subpart  G— Authority  To  Conduct 
Autopsies 

§  549i80    Authority  to  conduct  autopsies. 

(a)  The  Warden  may  order  an  autopsy 
and  related  scientific  or  medical  tests  to 
be  performed  on  the  body  of  a  deceased 
inmate  of  the  facility  in  the  event  of 
homicide,  suicide,  fatal  illness  or 
accident,  or  unexplained  death.  The 
autopsy  or  tests  may  be  ordered  in  one 
of  these  situations  only  upon  the 
Warden  determining  that  the  autopsy  or 
test  is  necessary  to  detect  a-tj°ime, 
maintain  discipline,  protect  the  health  or 
safety  of  other  inmates,  remedy  official 
misaonduct,  or  defend  the  United  States 
or  its  employees  from  civil  liability 
arising  from  the  administration  of  the 
faciHty. 

(1)  The  authority  of  the  Warden  under 
this  section  may  not  be  delegated  below 
the  level  of  Acting  Warden. 


(2)  Where  the  Warden  has  the 
authority  to  order  an  autopsy  under  this 
provision,  no  non-Bureau  of  Prisons 
authorization  [e.g.,  from  either  the 
coroner  or  from  the  inmate's  next-of-kin) 
is  required.  A  decision  on  whether  to 
order  an  autopsy  is  ordinarily  made 
after  consultation  with  the  attending 
physician,  and  a  determination  by  the 
Warden  that  the  autopsy  is  in 
accordance  with  the  statutory  provision. 
Once  it  is  determined  that  an  autopsy  is 
appropriate,  the  Warden  shall  prepare  a 
written  statement  authorizing  this 
procedure.  The  written  statement  is  to 
include  the  basis  for  approval. 

(b)  In  any  situation  other  than  as 
described  in  paragraph  (a)  of  this 
section,  tke  Warden  may  order  an 
autopsy  or  post-mortem  operation, 
including  removal  of  tissue  for 
transplanting,  to  be  performed  on  the 
body  of  a  deceased  inmate  of  the  facility 
with  the  written  consent  of  a  person 
(e.g.,  corcMier,  or  next-of-kin.  or  the 
decedent's  consent  in  the  case  of  tissue 
removed  for  transplanting)  authorized  to 
permit  the  autopsy  or  post-mortem 
operation  under  the  law  of  the  State  in 
which  the  facility  is  located. 

(1)  The  authority  of  the  Warden  under 
this  section  may  not  be  delegated  below 
the  level  of  Acting  Warden. 

(2)  When  the  conducting  of  an 
autopsy  requires  permission  of  the 
family  or  next-of-kin,  the  following 
message  is  to  be  included  in  the 
telegram  notifying  the  family  or  next-of- 
kin  of  the  death:  "Permission  is 
requested  to  perform  a  complete 
autopsy".  Also  inform  the  family  or 
next-of-kin  that  they  may  telegraph  the 
institution  collect  with  their  response. 
Where  permission  iSTtiot  received  from 
the  person  (e.g..  coroner  or  next-of-kin) 
authorized  to  permit  the  autopsy  or  post- 
mortem operation,  an  autopsy  or  post- 
mortem operation  may  not  be  performed 
under  th^  conditions  of  this  paragraph 
(b). 

(c)  In  addition  to  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
each  institution  also  is  expected  to 
abide  by  the  following  procedures. 

(1)  Staff  are  to  ensure  that  the  state 
laws  regarding  the  reporting  of  deaths 
are  followed. 

(2)  Time  is  a  critical  factor  in 
arranging  for  an  autopsy,  as  this 
ordinarily  must  be  performed  within  48 
hours.  W^ile  a  decision  on  an  autopsy  is 
pending,  no  action  should  be  taken  that 
will  affect  the  validity  of  the  autopsy 
results.  Therefore,  while  the  body  may 
be  released  to  a  funeral  home,  this 
should  be  done  only  with  the 
understanding  from  the  funeral  home 
that  no  preparation  for  burial,  including 
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embalming,  should  be  performed  until  a 
final  decision  is  made  on  the  need  for  an 
autopsy. 

(3)  Medical  staff  is  to  arrange  for  the 
approved  autopsy  to  be  performed. 

(4)  To  the  extent  consistent  with  the 
needs  of  the  autopsy  or  of  specific 
scientific  or  medical  tests,  provisions  of 
state  and  local  laws  protecting  religious 
beliefs  with  respect  to  such  autopsies 
are  to  be  observed. 

Dated:  March  27, 1987. 
Norman  A.  Carlson, 

Director.  Federal  Bureau  of  Prisons. 
(FR  Doc.  87-7121  Filed  3-31-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 

!  Program  Announcement  No.  OCS-87-21 

Availability  of  Funds  and  Request  for 
Applications  Under  the  Discretionary 
Authority  of  the  Office  of  Community 
Services  for  the  Community  Food  and 
Nutrition  Program  (CFN) 

agency:  Office  of  Community  Services, 
Family  Support  Administration. 
Department  of  Health  and  Human 
Services. 

action:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  under  the  Office  of 
Community  Services  Community  Food 
and  Nutrition  (CFN)  Discretionary 
Authority.  The  Administration  budget 
request  may  propose  rescission  of  these 
discretionary  funds.  However,  should 
funds  remain  available  for  this  purpose, 
this  contingency  action  will  assure  that 
grants  can  be  awarded  in  a  timely 
fashion  consistent  wth  the  requirements 
of  the  program.  This  notice  requesting 
applications  does  not  reflect  any  change 
in  policy.  

suMMARr.  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  68lA(b){2)  of  the 
Community  Services  Block  Grant  Act  of 
1981  as  amended  by  section  406  of  the 
Human  Services  Reauthorization  Act  of 
September  30, 1986.  This  program 
announcement  consists  of  three  parts. 
Part  I  describes  the  CFN  program 
initiative,  and  indicates  who  is  eligible 
to  apply,  the  funding  available  and 
duration  of  awards.  Part  II  outlines 
application  requirements,  including  the 
required  contents  of  a  complete 
application,  how  and  where  the 
appUcation  should  be  submitted  and  the 
deadline  for  receipt  of  applications.  Part 
III  describes  the  review,  selection  and 
award  process. 

DATE  The  closing  date  for  receipt  of 
applications  is  May  13. 1987.  Applicants 
must  meet  this  deadline  either  by 
delivering  the  application  or  by  mailing 
it  sufficiently  in  advance  of  the  deadline 
to  assure  its  timely  receipt.  Late 
applications  will  be  returned  to  the 
senders  without  consideration  in  the 
competition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Health  and  Human 
Services,  Family  Support 
Administration,  Office  of  Community 
Services,  Office  of  State  and  Project 


Assistance.  330  C  Street,  SW..  Room 
2054,  Washington.  DC  20201;  telephone 
(202)  475-0042. 

Part  I — Geoeral  information 

A.  Purpose  of  the  Community  Food  and 
Nutrition  Program 

Section  68lA(b)(2)  of  the  Community 
Services  Kock  Grant  (CSBG)  Act 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  make  funds 
available  for  grants  to  be  awarded  on  a 
competitive  basis  to  eligible  agencies  for 
local  and  statewide  programs  (1)  to 
coordinate  existing  private  and  public 
food  assistance  resources,  whenever 
such  coordination  is  determined  to  be 
inadequate,  to  better  serve  low-income 
populations;  (2)  to  assist  low-income 
communities  to  identify  potential 
sponsors  of  child  nutrition  programs  and 
to  initiate  new  programs  in  underserved 
or  unserved  areas,  and  (3)  to  develop 
innovative  approaches  at  the  State  and 
local  level  to  meet  the  nutrition  needs  of 
low-income  people. 

Under  this  FY  1987  program  initiative, 
grants  will  be  awarded  competitively  in 
any  or  all  of  the  above  three 
legislatively-authorized  program  areas, 
subject  to  the  following  policy  direction: 

1.  No  gtant  shall  be  considered  for  an 
amount  below  $25,000  or  in  excess  of 
$50,000. 

2.  Proposals  may  focus  on  one  or  more 
of  the  above  three  activities,  but  must 
also  provide  outreach  or  public 
education  activity  designed  to  inform 
low-income  individuals  and  displaced 
workers  of  the  nutrition  services 
available  to  them  under  the  various 
Federally-assisted  programs. 

3.  In  recognition  of  the  special  needs 
of  Indian  tribes,  migrants  and  seasonal 
farmwortcers.  the  Department  has 
established  a  $150,000  set-aside  to 
afford  priority  consideration  to 
proposals  which  assist  these 
populations.  Applications  which  are  not 
funded  within  this  limited  set-aside  will 
also  be  considered  competitively  within 
the  larger  pool  of  eligible  applications. 

4.  No  match  is  required.  However, 
rating  preference  will  be  accorded  to 
applicants  whose  proposals  build  on 
existing  outreach  activity,  and  mobilize 
or  leverage  additional  resources  which 
increase  the  potential  impact  of  the 
program.  In  particular,  preference  will 
be  given  to  projects  addressing 
probleirs  that  can  be  met  by  one-time 
OCS  funding,  or  which  can  be  continued 
without  future  Federal  funding. 

5.  Applicants  not  proposing  to  charge 
any  administrative  expenses  to  the  OCS 
grant  will  receive  rating  preference. 


B.  Eligible  Applicants 

State  and  local  public  and  private 
non-profit  agencies  with  a  demonstrated 
ability  to  successfully  develop  and 
implement  programs  and  activities 
similar  to  those  enumerated  above  are 
invited  to  submit  applications. 

C.  Available  Funds 


The  Office  of  Community  Services 
expects  to  award  $1,000,000  in 
approximately  30  grants  during  the  third 
quarter  of  Fiscal  Year  1987  under  the 
provisions  of  this  announcement. 

D.  Duration  of  Awards 

In  most  cases,  OCS  will  award  funds 
for  one  year.  However,  depending  on  the 
characteristics  of  any  individual  project 
and  the  justification  presented  by  the 
applicant  in  its  proposal,  a  grant  may  be 
made  for  a  longer  or  shorter  period  of 
time,  e.g.,  six  months  or  two  years. 
Regardless  of  the  time  provided  in  a 
grant,  it  must  be  cleariy  demonstrated 
that  the  project  work  plan  will  achieve 
measurable  results  and  can  be 
successfully  completed  within  the         . , 
funding  period  requested. 

E.  Proposals  j 

All  proposeid  projects  must  meet  the 
basic  criteria  of  being  activities  that  (a) 
are  designed  and  intended  to  provide 
nutrition  benefits  to  a  targeted  low- 
income  group  of  people,  (b)  provide 
outreach  or  public  education  designed  to 
inform  low-income  individuals  and 
displaced  workers  of  the  services 
available  to  them  under  the  various 
Federally-assisted  nutrition  programs, 
and  (c)  focus  on  one  or  more  of  the 
legislatively-mandated  program 
activities  stated  in  Paragraph  A.  above. 

F.  Definitions 

For  the  purposes  of  this  program 
announcement,  the  following  definitions 
apply: 

A  "displaced  worker"  is  an  individual 
who  is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer. 

An  "underserved  area"  as  pertains  to 
child  nutrition  programs  is  a  locality  in 
which  less  than  one-half  of  the  low- 
income  children  eligible  for  assistance 
participate  in  any  child  nutrition 
program. 

A  "migrant  farmworker"  is  an 
individual  who  works  in  agricultural 
employment  of  a  seasonal  or  other 
temporary  nature  who  is  required  to  be 
absent  from  his/her  place  of  residence 
in  order  to  secure  such  employment. 

A  "seasonal  farmworker"  is  an 
individual  employed  in  agricultural 
work  of  a  seasonal  or  other  temporary 
nature  who  is  able  to  remain  at  his/her 
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place  of  permanent  residence  while 
employed. 

An  "Indian  tribe"  means  any  tribe, 
band,  or  other  organized  group  of 
Indians  recognized  in  the  State  in  which 
it  resides  or  considered  by  the  Secretary 
of  the  Interior  to  be  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 

G.  Applicability  of  Poverty  Income 
Guidelines 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  targeted  toward  low-income 
people,  including  displaced  workers  and 
at-risk  teenagers.  The  applicant's 
attention  is  directed  to  Appendix  A,  an 
excerpt  from  tl^  iftost  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  in  the  Federal  Register,  Vol. 
52.  No.  34,  dated  February  20, 1987.  pp. 
5340-5341. 

In  the  case  of  projects  proposed  for 
funding  which  mobilize  or  improve  the 
coordination  of  existing  public  and 
private  food  assistance  resources,  the 
guidelines  governing  those  resources 
apply.  However,  applicants  must  assure 
that  the  preponderance  of  beneficiaries 
assisted  under  this  program 
announcement  are  within  the  official 
poverty  income  guidelines. 

H.  General  Grant  Terms 

1.  Grantees  are  subject  to  the 
provisions  of  Office  of  Management  and 
Budget  Circulars  A-102,  A-110,  and  A- 
122,  the  last  of  which  prohibits  the  use 
of  grant  funds  for  (a)  electioneering 
activities  at  the  Federal,  State  or  local 
level,  and  (b)  attempts  to  influence 
Federal  or  State  legislation  through 
either  grassroots  lobbying  or  direct 
contacts  with  Federal  or  State 
legislators  or  their  staffs. 

2.  Grantees  will  be  required  to  submit 
quarteriy  financial  reports,  a  final 
narrative  report,  and  a  final  audit  for 
any  project  that  receives  OCS  funds. 
Where  applicable,  grantees  are  subject 
to  the  provisions  of  the  Single  Audit  Act 
(Pub.  L  502)  and  OMB  Circular  A-128. 
Costs  associated  with  fulfillment  of  the 
audit  requirement  may  be  charged  to  the 
grant.  In  lieu  of  submitting  quarterly 
narrative  reports,  grantee  project 
directors  will  be  required  to  attend  a 
two-day  program  conference  at  OCS. 
travel  costs  for  which  may  be  charged  to 
the  grant  budget. 

Part  II — Application  Requirements 

A.  Availability  of  Forms 

Applications  for  awards  under  this 
program  must  be  submitted  on  the 
Standard  Form  (SF)  424  provided  for 
that  purpose.  The  appendix  to  this 
announcement  contains  all  forms  and 


instructions  required  for  submittal  of 
applications.  Additional  copies  of  the 
announcement  may  be  obtained  by 
writing  or  telephoning:  Department  of 
Health  and  Human  Services,  Family 
Support  Administration,  Office  of 
Community  Services,  Office  of  State  and 
Project  Assistance,  330  C  Street,  SW., 
Room  2054,  Washington,  DC  20201,  RE: 
OCS  87-2-CFN,  Telephone:  (2021  475- 
0342. 

B.  Submission 

The  closing  date  for  receipt  of 
applications  submitted  for  consideration 
under  this  program  announcement  is 
May  13, 1987.  Applicants  must  meet  this 
deadline  either  by  hand-deUvering  their 
proposal  during  the  normal  working 
hours  of  8:45  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  or  by  mailing  it 
sufficiently  in  advance  of  the  deadline 
to  insure  its  timely  receipt.  Late 
applications  will  be  returned  to  the 
senders  without  consideration  in  the 
competition. 

Applicants  may  be  mailed  or 
delivered  by  hand  to:  Department  of 
Health  and  Human  Services,  Family 
Support  Administration,  Office  of 
Grants  Management,  Room  2222  Switzer 
Building.  330  C  Street.  SW.,  Washington. 
DC  20201. 

Applications  once  submitted  are 
considered  final,  and  no  additions  will 
be  accepted  by  OCS. 

C.  Application  Package 

Each  application  must  include: 

1.  A  signed  original  and  two  copies  of 
the  application.  The  original  must  bear 
an  original  signature  of  the  certifying 
representative  of  the  applicant 
organization.  Do  not  include  extraneous 
materials  such  as  agency  promotional 
brochures,  slides,  tapes,  film  clips,  etc  It 
is  not  feasible  to  use  such  items  in  the 
review  process,  and  they  will  be 
discarded  if  included. 

2.  The  notation  "Set-Aside  Request". 
entered  in  the  lower  right-hand  comer  of 
the  application  cover  page  by  those 
applicants  seeking  consideration  under 
the  set-aside  provision  for  Indian  tribes, 
migrants  and  seasonal  farmworkers. 

3.  A  self-addressed,  franked  postcard 
so  that  acknowledgment  of  receipt  can 
be  provided.  This  requirement  applies 
even  if  the  application  is  accompanied 
by  a  "Return  Receipt  Requested"  card. 
All  applications  will  be  assigned  an 
identification  number  which  will  be 
noted  on  the  acknowledgment.  This 
number  and,  if  applicable,  the  suffix 
SAR  (set-aside  request)  must  be  referred 
to  in  all  subsequent  communication  with 
OCS  concerning  the  application.  Please 
note  that,  since  applications  will  be  filed 
serially  by  this  identification  number,  it 


will  not  be  possible  for  OCS  staff  to 
respond  promptly  to  specific  inquiries 
unless  this  number  is  provided  as  well 
as  the  applicant's  name.  Applicants  who 
have  not  received  an  acknowledgment 
card  and  thus  lack  an  identification 
number  three  weeks  after  the 
application  deadline  date  are  requested 
to  notify  OCS  by  telephone  at  (202)  475- 
0342. 

D.  Application  Content 

All  applications  must  include  a  cover 
page  followed  by  a  Table  of  Contents 
with  page  numbers  for  each  major 
section  and  subsection  of  the  proposal 
and  each  section  of  the  Appendix.  Each 
page  in  the  application,  including  those 
in  any  appendix,  must  be  numbered 
consecutively.  (This  will  facilitate 
review  as  well  as  future  referencing 
once  the  application  becomes  part  of  the 
OCS  permanent  files.) 

The  Table  of  Contents  should  list  the 
following  and  the  applications  should 
present  material  in  the  following  order 

1.  Standard  Form  424.  Parts  I  through 
IV.  accompanied  by: 

(a)  Justification  for  indicating  in  Part  I 
a  grant  period  of  more  than  or  less  than 
12  months; 

(b)  A  Detailed  Budget  Breakdown  for 
Part  III.  Section  B,  which  includes  travel 
costs  for  the  project  director  to  attend  a 
two-day  grant-related  CFN  confeence  at 
OCS. 

2.  Project  Narrative 

(a)  Analysis  of  Need 

(1)  Description  of  target  area  and 
population  to  be  served; 

(2)  Nature  and  extent  of  problem  to  be 
solved; 

(3)  Project  priorities  and  rationale  for 
selecting  them. 

(b)  Work  Program 

(1)  Goals  and  Objectives; 

(2)  Project  Activities. 

(c)  Significant  and  Beneficial  Impact 

(1)  Description  of  how  project  will 
significantly  improve  or  increase 
nutrition  services  for  low-income 
people; 

(2)  Statement  as  to  how  project  will 
significantly  leverage  or  mobilize  other 
resources; 

(3)  Description  of  project  outreach 
and/or  public  education  activity. 

(d)  Ability  of  Applicant  to  Perform 

(1)  Statement  of  applicant's 
experience  in  CFN  program  area  plus  a 
written  self-assessment  or  third-party 
evaluation  of  past  nutrition-related 
activities. 

(2)  Statement  describing  management 
and  programmatic  experience  of  staff, 
and  a  description  of  who  will  do  what  in 
the  proposed  project.  This  statement 
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should  be  supported  by  resumes  and  job 
descriptions.' 

(3)  Information  about  the  legal 
structure  of  the  applicant,  including  if 
applicable  the  organization's  charter 
and  by-laws.' 

E.  Intergovernmental  Review 

This  program  is  covered  by  Executive 
Order  12372  which  provides  for  review 
of  proposed  Federal  assistance  by  State 
and  local  governments. 

Therefore,  applicants  for  funds  under 
this  announcement  are  subject  to  the 
clearance  procedures  and  requirements 
established  by  the  States  in  which  their 
projects  will  be  conducted. 
Consequently,  applicants  are  reminded 
that  clearance  action  through 
appropriate  State  clearinghouses  must 
be  initiated  by  applicants  prior  to 
submittal  of  their  proposals  to  OCS. 
These  initial  actions  must  be  reported 
on  Form  SF-424.  Page  1  when  it  is 
submitted  to  OCS.  Clearance  action  by 
States  need  not  be  completed  before 
applications  are  submitted  to  OCS. 

F.  Application  Length  and  Format 
Restrictions 

1.  The  text  of  this  application  may  not 
exceed  15  single-spaced  typewritten 
pages.  This  excludes  the  Standard  Form 
424  and  its  attachments  as  well  as  any 
appendices  to  the  application.  While 
applications  must  be  comprehensive, 
they  should  also  be  concise,  and  OCS 
cautions  you  to  avoid  unnecessary 
duplication  of  information. 

2.  Applications  must  be  uniform  in 
composition.  They  must  be  submitted  on 
8-'/2  X  11  inch  paper  only. 

3.  Applications  must  be  submitted  in 
binders  that  will  allow  for  easy 
separation  and  reassembly. 

4.  Failure  to  comply  with  these 
requirements  may  result  in  the 
disqualification  and  return  of  an 
application. 

Part  III — Review.  Selection  and  Award 
Process 

All  applications  that  meet  the 
published  deadline  for  receipt  at  FSA 
will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  announcement. 
Only  complete  and  conforming 
applications  will  then  be  reviewed  and 
rated  competitively.  Following  the  final 
review  by  the  Director,  OCS,  it  is 
anticipated  that  awards  under  this 
Announcement  will  be  made  in  the  third 
quarter  of  FY  1987. 


'  Asterisked  items  may  be  included  in  an 
appendix  to  the  Application. 


A.  Screening  Requirements 

In  order  for  an  application  to  be 
processed  under  this  announcement,  it 
must  meet  all  of  the  following 
requirements: 

1.  Length  Limitation: 

It  must  not  exceed  15  pages  in  total, 
excluding  Form  424  and  its  attachments, 
and  any  appendices. 

2.  Standard  Form  424: 

This  form  must  be  completed 
according  to  its  instructions,  and  Item 
23b  of  Part  I  must  be  signed  by  an 
official  of  the  appHcant  organization 
having  Iqgal  authority  to  obligate  the 
applicant. 

3.  Number  of  Copies: 

A  signed  original  application  and  two 
copies  must  be  submitted. 

B.  Pre-Reting  Review 

Applioations  which  pass  the  initial 
screening  will  be  reviewed  by  the 
program  office  to  verify  that  they 
comply  with  this  program 
announoement  in  the  following  areas: 

1.  OCS  Target  Population: 

The  application  must  clearly  target 
the  specific  outcomes  and  benefits  of  the 
project  to  low-income  participants  and 
beneficiaries  eligible  under  the  DHHS 
Annual  Revision  of  Poverty  Income 
Guidelines  (see  Part  I-G,  above). 

2.  Outreach: 

Project  proposal  must  include 
outreach  or  public  education  activity 
designed  to  inform  low-income 
individuals  and  displaced  workers  of 
nutritioa  services  available  to  them 
under  various  Federally-assisted 
nutrition  programs. 

3.  Program  Focus: 

Project  proposal  must  focus  on  at 
least  one  of  the  three  basic  program 
activities  authorized  under  the 
Community  Food  and  Nutrition  Program: 
coordination  of  existing  food  assistance 
resources;  initiation  of  new  child 
nutrition  program;  and/or  the 
development  of  innovative  approaches 
to  meet  the  nutritional  needs  of  low- 
income  people  (see  Part  I-E,  above). 

4.  Grant  Amount: 

No  gfant  shall  be  considered  for  OCS 
funding  in  excess  of  $50,000  or  less  than 
$25.00a 

5.  Project  Duration: 

No  grant  shall  be  considered  for  a 
period  of  other  than  twelve  months 
unless  justification  is  presented  for  the 
alternative  funding  period. 


Applicants  must  meet  all  of  the  above 
requirements  to  be  considered  for 
funding.  1 

C.  Rating  Criteria 

Applications  which  pass  initial 
screening  and  the  above  review  will  be 
rated  on  a  competitive  basis  by  FSA 
employees  (other  than  staff  assigned  to 
the  CCS  Division  of  Discretionary 
Grants)  to  conduct  a  formal  review  of 
the  proposals. 

Each  reader  will  give  a  numerical 
score  for  each  application  reviewed.- 
These  numerical  scores  will  be 
supported  by  explanatory  statements  on 
a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  this 
announcement.  An  overall  rating  will 
include  the  reviewer's  judgment  of  each 
application. 

This  review  and  rating  process  will 
use  the  following  criteria. 

1.  Analysis  of  Needs/Priorities 
(Maximum:  20  points) 

(a)  Target  area  and  population  to  be 
served  are  adequately  described  (0-5 
points) 

(b)  Nature  and  extent  of  problem  is 
adequately  described  and 
documented  (0-15  points) 

2.  Adequacy  of  Work  Program 
(Maximum:  20  points) 

a.  Goals  are  appropriately  related  to 
needs  and  are  specific  and 
measurable  (0-10  points) 

b.  Activities  are  adequately  described 
and  appropriately  related  to  goals  (0- 
10  points) 

3.  Significant  and  Beneficial  Impact 
(Maximum:  25  points) 

a.  Applicant  proposes  to  significantly 
improve  or  increase  nutrition  services 
to  low-income  people  (0-10  points) 

b.  Project  will  significantly  leverage  or 
mobilize  other  community  resources 
(0-5  points) 

c.  Project  builds  on  an  existing  outreach 
activity  (0-5  points) 

d.  Proposal  addresses  a  problem  which 
can  be  resolved  by  one-time  OCS 
funding,  oc  demonstrates  that  non-     , 
Federal  funding  is  available  to 
continue  the  project  without  Federal 
support  (0-5  points) 

4.  Coordination  (Maximum:  10  points) 
Other  appropriate  organizations  will  be 

involved  In  project  implementation  so 
as  to  avoid  duplication  and  to  achieve 
an  improved  delivery  system  (0-10 
points) 

5.  Ability  of  Applicant  to  Perform 
(Maximum:  18  points) 

a.  A  written  self-assessment  or  third 
party  evaluation  of  past  nutrition- 
related  activities  undertaken  by 


applicant  indicates  good  ability  to 
operate  proposed  project  (0-10  points) 

b.  Quality  of  staff  is  such  that  applicant 
will  be  able  to  operate  the  project 
effectively  and  efficiently  (0-8  points) 

6.  Adequacy  of  Budget  (Maximum:  7 
points) 

a.  Budget  is  adequate,  administrative 
costs  are  appropriate  in  relation  to  the 
services  proposed,  and  reflect  the 
items  discussed  in  Part  I-H.2,  above 
(0-5  points) 

b.  Administrative  costs  are  fully 
assumed  by  applicant  (0-2  points) 

D.  Selection  and  Award  Process 

The  results  of  the  screening  review 
and  rating  process  will  be  used  to  assist 
the  Director  and  OCS  staff  in 
considering  competing  applications. 
Rating  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
will  generally  be  considered  in  rank 
order  of  the  mean  scores  assigned  by 
raters.  However,  highly  ranked 
applications  are  not  guaranteed  funding. 

The  Director  may  also  consider  other 
factors  deemed  relevant,  including  but 
not  limited  to  comments  of  staff  rating 
panels  and  public  officials;  program 
staff  quality  review:  geographical 
distribution  of  funding:  prior  program 
performance  of  applicants,  especially 
those  that  have  had  previous  OCS 
grants;  audit  reports  and  investigative 
reports;  and  applicant's  progress  in 
resolving  any  final  audit  disallowances 
on  OCS  or  other  Federal  grants. 

The  Office  of  Community  Services 
reserves  the  option  to  discuss  CFN 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  determine 
applicants'  performance  records. 

The  official  award  document  is  the 
Notice  of  Grant  Award,  which  sets  forth 
in  writing  to  the  recipient  the  amount  of 
OCS  funds  awarded,  the  purpose  of  the 
award,  other  terms  and  conditions  of  the 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given,  the  total  project  period  for  which 
support  is  approved,  and  the  total 
recipient  financial  participation 
required. 
David  |.  Kirker. 

Director.  Office  of  Community  Services. 
APPENDIX  A 

This  notice  provides  the  1987  update 
of  the  poverty  income  guidelines 
required  by  sections  652  and  673(2)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1981  (Pub.  L.  97-35).  As  required  by 
the  statute,  this  unpdate  reflects  last 
year's  change  in  the  Consumer  Price 
Index;  it  was  accomplished  using  the 
same  methodology  used  in  previous 
years. 
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These  poverty  income  guidelines  are 
used  as  an  eligibility  criterion  by  a 
number  of  Federal  programs.  The 
guidelines  are  a  simplified  version  of  the 
poverty  thresholds  used  by  the  Bureau 
of  the  Census  to  prepare  its  statistical 
estimates  of  the  number  of  persons  and 
families  in  poverty.  The  poverty  income 
guidelines  issued  by  the  Department  of 
Health  and  Human  Services  (formerly 
by  the  Community  Services 
Administration)  are  used  for 
administrative  purposes — for  instance, 
for  determining  whether  a  person  or 
family  is  financially  eligible  for 
assistance  or  services  under  a  particular 
Federal  program.  The  poverty 
thresholds  are  used  primarily  for 
statistical  purposes. 

In  certain  cases,  as  noted  in  the 
relevant  authorizing  legislation  or 
program  regulations,  a  program  uses  the 
poverty  income  guidelines  as  only  one 
of  several  eligibility  criteria,  or  uses  a 
modification  of  the  guidelines  (for 
example,  130  percent  or  185  percent  of 
the  guidelines).  Some  other  programs, 
while  not  using  the  guidelines  as  a 
criterion  of  individual  eligibility,  use 
them  for  the  purpose  of  targeting 
assistance  or  services.  In  some  cases, 
these  poverty  income  guidelines  may  not 
become  effective  for  a  particular 
program  until  a  regulation  or  notice 
specifically  applying  to  the  program  in 
question  has  been  issued. 

The  poverty  guidelines  given  below 
are  applicable  to  both  farm  and  nonfarm 
families. 

The  following  definitions  (derived  for 
the  most  part  from  language  used  in  U.S. 
Bureau  of  the  Census,  Current 
Population  Reports,  Series  P-60,  No.  152 
and  earlier  reports  in  the  same  series) 
are  made  available  for  use  in  connection 
with  the  poverty  income  guidelines. 
Programs  may  use  somewhat  different 
definitions. 

(a)  Family 

A  family  is  a  group  of  two  or  more 
persons  related  by  birth,  marriage,  or 
adoption  who  reside  together  all  such 
related  persons  are  considered  as 
members  of  one  family.  (If  a  household 
includes  more  than  one  family  and/or 
more  than  one  unrelated  individual,  the 
poverty  guidelines  are  applied 
separately  to  each  family  and/or 
unrelated  individual,  and  not  to  the 
household  as  a  whole.) 

(b)  Family  unit  of  size  one. 

In  conjunction  with  the  poverty 
income  guidelines,  a  family  unit  of  size 
one  is  an  unrelated  individual  (as 
defined  by  the  Census  Bureau)— that  is, 
a  person  15  years  old  or  over  (other  than 
an  inmate  of  an  institution)  who  is  not 
living  with  any  relatives.  An  unrelated 
individual  may  be  be  the  sole  occupant 


of  a  housing  unit,  or  may  be  residing  in  a 
housing  unit  (or  in  group  quarters  such 
as  a  rooming  house)  in  which  one  or 
more  persons  also  reside  who  are  not 
related  to  the  individual  in  question  by 
birth,  marriage,  or  adoption.  (Examples 
of  unrelated  individuals  residing  with 
others  include  a  lodger,  a  foster  child,  a 
ward,  or  an  employee.) 

(cj  Income. 

Refers  to  total  annual  cash  receipts 
before  taxes  from  all  sources  (Income 
data  for  a  part  of  a  year  may  be 
annualized  in  order  to  determine 
eligibility — for  instance,  by  multiplying 
by  four  the  amount  of  income  received 
during  the  most  recent  three  months.) 
Income  includes  money  wages  and 
salaries  before  any  deductions,  but  does 
not  include  food  or  rent  received  in  lieu 
of  wages.  Income  also  includes  net 
receipts  from  nonfarm  or  farm  self- 
employment  (receipts  from  a  person's 
own  business  or  from  an  owned  or 
rented  farm  after  deductions  for 
business  or  farm  expenses).  Income 
includes  regular  payments  from  social 
security,  railroad  retirement, 
unemployment  compensation,  workers' 
compensation,  strike  benefits  from 
union  funds,  veterans'  benefits,  public 
assistance  (including  Aid  to  Families 
with  Dependent  Children,  Supplemental 
Security  Income,  and  General 
Assistance  money  payments),  training 
stipends,  alimony,  child  support,  and 
military  family  allotments  or  other 
regular  support  from  an  absent  family 
member  or  someone  not  living  in  the 
household:  private  pensions, 
government  employee  pensions,  and 
regular  insurance  or  annuity  payments; 
and  income  from  dividends,  interest, 
rents,  royalties  or  periodic  receipts  from 
estates  or  trusts.  For  eligibility  purposes, 
income  does  not  include  the  following 
types  of  money  received:  Capital  gains; 
any  assets  drawn  down  as  withdrawals 
from  a  bank,  the  sale  of  property,  a 
house,  or  a  car,  tax  refunds,  gifts, 
lumpsum  inheritances,  one-time 
insurance  payments,  or  compensation 
for  injury.  Also  excluded  are  noncash 
benefits,  such  as  the  employer-paid  or 
union-paid  portion  of  health  insurance 
or  other  employee  fringe  benefits,  food 
or  rent  received  in  lieu  of  wages,  the 
value  of  food  and  fuel  produced  and 
consumed  on  farms,  the  imputed  value 
of  rent  from  owner-occupied  nonfarm  or 
farm  housing,  and  such  Federal  noncash 
benefit  programs  as  Medicare, 
Medicaid,  Food  Stamps,  School  lunches, 
and  housing  assistance. 
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1987  Provebty  Income  GutoEUNe  for  All 
States  (Except  Alaska  and  Hawam).  and 
the  ostfwct  of  colu««b«a 


Size  o<  fani«y  unit 

Pow- 

\ 

$s.soo 

2 

- • 

7.400 

3 

4 

9,300 

11200 

5 

13.100 

6 

7 

-  - - 

15,000 
16J00 

B  

18300 

For  family  units  with  more  than  8 
members,  add  $1,900  for  each  additional 
members. 


Poverty  Income  Guoeumes  for  Alaska 


Size  of  tanly  unN 


3 t-. 

4 .,... 

5 -*.. 

6 *_ 

7 ,... 


Pan- 
9iiiw- 


PovERTY  Income  GooeuNes  for  Hawam 


$6,060 
9J40 
11.620 

14.000 

i«,3m 
i6.7eo 

21.140 
23320 


For  family  units  with  more  than  8 
membere,  add  $2;i80  for  each  additional 
member. 


Sta  o«  famHy  ynK 

P<w- 

arty 

ime 

^ 

«6.310 

2                  

.. 

8J500 

10,690 

4       _  

12.880 

5 - 

15.070 
17.260 

7                           ■  i 

19.450 

g                                        — 

21.640 

For  family  units  with  more  than  8 
members,  add  $2,190  for  each  additional 
member. 

APPENDIX  B 

B1LUNG  COOE  4199-M^ 
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FEDERAL  ASSISTANCE 


1.  TYPE 

i^BMISSON  2  NOTICE  OF  INTENT  (OPTIONAU 

(Markap-  □  PREAPPUCATON 

f*™"'  D  APPLICATION 


2   APPLI- 
CANTS 
AP*>U- 
CATION 
OENTJ. 
FIER 


■.NUMBER 


b.  DATE 


Year    moiuM    ilay 


19 


3.  STATE 
APPLI- 
CATION 
CENTW 

ncR 

/VOTE  TOM 
ASSKSNEO 
•Y  STATE 


•.NUMBER 


OMB  Approvl  No  0348-0006 


b.  DATE 
ASSIGNED 


ttmr    momtk    4f 


IB 


Ltnt 
Blonk 


«    LEGAL  APPLICANT/RECIPtENT 
(  AppkcwH  Name 

b  Otgarazation  UnN 
c.  Streel/P  O.  Bm 
dOty 
I  Slaw 

h  Contact  Person  (Namt 
4  Tettphimr  Nal 


e.  County 
g.  ZIP  Coda. 


7   TITLE  OF  APPLICANT'S  PROJECT  (Die  section  IV  ol  th«  (omi  to  provK»»  a  •ummary  deaavnon  of  the 
protect.) 


9   AREA  OF  PROJECT  IMPACT  (Nama  ,^  cilia.  ammUa.  sma.  acl 


ia. 


PROPOSED  FUNDING 


10  ESTIMATED  NUMBER 
OF  PERSONS  BENEFITING 


13. 


CONGRESSIONAL  DISTRICTS  OF. 


a  FEDERAL 

S                                00 

b  APPLICANT 

00 

c  STATE 

.00 

d  LOCAL 

-,«> 

a  OTHER 

.00 : 

a  APPLICANT 


15.  PROJECT  START 
DATE 


Ytar    month    dai 


Total 


!$ 


18.  DATE  DUE  TO 
00  I        FEDERAL  AGENCY  *• 


b.  PROJECT 


18   PROJECT 
DURATION 


Mn7»» 


19 


Year    momik    day 


19   FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


5.  EMPLOYER  IDENTIFICATION  NUMBER  <EIN) 


6. 

PRO- 
GRAM 

(Frtm  CFDA) 


a.  NUMBER 


MULT»>L£  n 


b   TITLE 


8.  TYPE  OF  APPUCANT/HEOPIENT 


•Oft^ 


Emter  appropriate  leaer  I      I 


11    TYPE  OF  ASSISTANCE 


EMme^pr-      I      I      I 

prmekmrl,)      I       I       I 


14.  TYPE  OF  APPLICATION 


wQ 


Cfl—r  appro- 


a  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 


C   ADDRESS 


b.  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


22 

THE 

APPLICANT 
CERTIFCS 
THAT*- 


23 

CERTIFYING 
REPRE- 
SENTATIVE 


To  tt<e  tMtt  o(  my  knowledge  and  beket. 
data  11  Ibia  preacipkcation/appkcation 
are  true  mS  correct,  the  document  has 
twen  duty  authorized  by  the  governing 
body  ol  the  appkcant  and  the  Kic>K»rfl 
wM  comply  with  the  attached  sssursncei 
It  the  assistance  •  approved. 


20  EXISTING  FEDERAL  GRANT 
IDENTIFICATION  NUMBER 


21.  REMARKS  AOOEO 


Dv>     D 


No 


a.  YES.  THIS  NOTICE  OF  INTENT/PREAPPUCATION/APPLICATKJN  WAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON: 
DATE 

b   NO.  PROGRAM  IS  NOT  CX3VERED  BY  E  O  12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    D 


a.  TYPED  NAME  AND  TITLE 


24   APPLICA- 
TION 
RECEIVEP     19 


Year    momtk    day 


27   ACTION  TAKEN 

a  a.  AWARDED 
a  b.  REJECTED 
D  C.  RETURNED  FOR 

AMENDMENT 
D  d  RETURNED  FOR 

E  O  12372  SUBMISSION 

BY  APPLICANT  TO 

STATE 
Q  a.  DEFERRED 
O  (.   WITHDRAWN 


b.  SKiNATURE 


25.  FEDERAL  APPUCATION  IDENTIFCATION  NUMBER 


28. 


FUNDING 


a  FEDERAL 


b   APPLICANT 


c   STATE 


6   LOCAL 


a   OTHER 


«. 


TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


26.  FEDERAL  GRANT  IDENTIFICATION 


Year    momtk    day 


29.  ACTION  DATE*- 


19 


31 


(X)NTACT  FOR  ADDITIONAL  INFORMA- 
TION (SaoH  amd  telepkome  mumher) 


30. 

STARTING 

DATE 


Year  mamlk 
19 


32. 

ENDING 

DATE 


r«ar  mtomtk 
19 


33   REMARKS  AOOEO 


Dy..    d 


No 


NSN  7540-01-006-8162 
PREVIOUS  EDITION 
IS  NOT  USABLE 


424-103 


STANDARD  FORM  424  PAGE  1  |Rm. 
Frexrited  by  OMB  Orculae  4-m 


105411 


rnittr^i 
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PART  N 
PROJECT  APPROVAL  INFORMATION 


,-r.  '^J    014«  0(106 


CoMltlis  assistmnca  requ«st  rehire 
Slttt,  Uxti  ragienat.  of  oitwr  pnomy  f«ing? 


Nam*  of  Governing  Bo(]y  . 


Yes. 


Mo 


Item  2. 


•dvwory.  wJucatKyfal  of  heaittt  clearances? 


Nam«ol  Agency  or 
Board 


.  Vee. 


No      (Anach  Oocurr^entatiof*) 


Ilew3 

OoeiThia  asaotarKe  request  require  State,  locat. 

regiortal  or  otAer  piaiwuriQ  ap9r«««at? 

Yes. 


Nam*  of  Approving  Agency  . 
Date 


No 


Item  4 

Is  the  proposed  proieci  covered  by  an  approved  compre-         Check  one   State  D 

her^sive  plan?  Local  C 

Regional        Q 
Yes No      Locatior\  ol  Plan 


Item  5 

Will  the  assistaftce  requested  serve  a  Federal 


installatK}!^? 


Name  o<  Federal  Installation  . 


.  Yes Ho     Federal  Population  t>ef>eMinfl  »»om  Project . 


Item  6 

Win  the  assistance  requested  be  on  Federal  land  (X 

installation? 

Yes 


Name  of  Federal  Insiallaiion 

Location  of  Federal  Land 

,  No      Percent  ol  Proieci 


Item  7. 

WiTtRe  assKtance  reguested  have  an  impact  or  eMect  See  weWyctions  'or  adduwnai  lolormMOA  lo  be 

on  the  eAvironment  provided 

Yes fito 


Item  8. 

WUI  the  assistance  requested  cause  the  displacement 

of  individuals,  families,  busineeses.  or  farms? 


Yes. 


Number  o(: 
Irtdivtduais  . 
Families 
Busmetaea. 
No         Farnu 


Item  9. 

ITtKifi  other  retated  assistance  on  this  project  previous.         See  instructions  lor  additional  information  to  be 
pending,  or  anticipated  provided 

Yee No 
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PART  III  .  BUDGET  INFORMATION 

' 

SECTION  A  •  BUDGET  SUMMARY 

Grant  Program, 

FufWtion 

or  Activity 

(a) 

Federal 
Catalog  No. 

(b) 

tstimaiea  unaowgaiea  runos 

Federal             Nonfederal 
(c)                    «n 

Federal 
(e) 

Non-Federal 
(0 

•zz 

Total 
(a) 

1. 

t 

S 

$ 

S 

$ 

2. 

3. 

4. 

5.  TOTALS 

t 

$ 

$ 

$ 

S 

SECTION  B  -  BUDGET  CATEGORIES 

6.  Obiact  Class  Categoriaa 

•  Qfant  Program.  Function  or  Activny                                | 

Total 
(5) 

(1) 

(2) 

(31 

*) 

a.  P«r90onal 

S 

$ 

$ 

1 

S 

b.  Fringe  Benefits 

c.  Travel 

d.  Equipment 

•.  SuppUM 

f.    Contractual 

g.  Construction 

h.  Other 

i.   Total  Direct  Charge* 

i.    Indirect  Charges 

k.  TOTALS 

$ 

% 

% 

s 

S 

7.  Program  IrKome 

$ 

$ 

% 

t 

$ 
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SECTION  C-MOM-FCOEAAL  RESOURCES                                                                      1 

(a)  Grant  Program 

(b)  APPLICANT 

(C)  STATE 

(d)  OTHER  SOURCES 

(•»  TOTALS 

8. 

S 

s 

S 

$ 

9 

to. 

11. 

12.  TOTALS 

s 

s 

> 

S 

SECnOM  0  •  FORECASTED  CASM  NEEDS 

13    Fadarat 

TaM  tar  lal  Yaar 

talOMMar 

2ndOManar 

3rdOuaflar 

4mQuanaf 

S 

$ 

$ 

S 

$ 

14.  NofvFadacal 

15.  TOTAL 

$ 

» 

S 

S 

S 

SECTION  E  •  BUDGET  ESTIMATE  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Oram  Program 

FUTURE  FUfrtJINQ  PERtOOS  (YEARSl                                    1 

(b)  FIRST 

(c)  SECOND 

(d^THlRO 

(a»  FOURTH 

16. 

S 

$ 

$ 

S 

17 

18. 

19. 

20    TOTALS 

$ 

S 

S 

s 

SECTION  F  •  OTHER  BUG-SET  INFORMATION 
(Attach  AddWonai  Shaata  N  Nacaaaary) 

21.  Oiract  Qiargaa: 

22.  Indiract  Chargaa: 
23   Remarks: 

Mirr  l¥  mtOGtum  narrative  (AttacI*  per  thjUucWmi) 


BILUNG  CODE  4tCS-0«-C 
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GENERAL  IN6TRUCnONS  FOR  THE  SF-424 

■Riis  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  siA>mitted  in  accordance 
with  0MB  Circular  A-102.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  ttiat  states  which  have  established  a 
review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their 
process  have  tieen  given  an  opportunity  to  review  the  ^plicant's  submission. 


M)F 


API>LICANT  PROCEDURES  FOR  SECTION  I 

Applicant  wW  complete  all  Items  In  Sacton  I  wnth  the  excepbon  of  Box  3.  'State  Application  Idantifief ."  tt  an  item  l»  not  applicabte.  wntte  "HA"  M  additional  space 
is  needed,  insert  an  asterlsK  "•,'■  and  use  Section  IV.  An  explanation  tollows  (or  each  item: 


Item 


Mart(  appropriate  box  Preappltcation  and  application  are  described  in 
0M8  Circular  A-102  and  Federal  agefx:^  program  instructiona.  Use  o* 
this  torm  as  a  Notice  of  intent  is  at  State  option.  Federal  agandes  do 
not  require  Notices  of  Intent  1 

Applicant's  own  control  number,  if  desired.  I 

Date  Section  I  Is  prepared  (at  applicant's  option). 
Number  assigned  by  State. 
Date  assigned  by  Stete 

4a-4ti.  Legal  name  of  applicant,  name  of  primary  organizational  unit  wfuch  wiH 
undertake  Vw  assistance  acOvily.  complete  address  of  appltcam.  and 
name  and  tolepfwrte  number  of  the  person  wfx)  can  provide  furttier 
information  about  this  request. 

5.  Employer  Identification  Number  (EIN)  of  applicant  as  assigned  by  the 

Internal  Revenue  Service. 


1. 


2a. 
2b. 
3a. 

3b. 


13b. 


14. 


6a. 


6b. 
7. 


8. 
S. 

10. 
11. 


12 


Use  Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  assigned 
to  program  under  which  assistance  is  requested  H  more  than  one 
program  (eg  .  )0<n<  furxling).  check  "multipte"  and  explain  ir  Section 
IV  H  unknown,  dte  Pubbc  Law  or  U.S.  Code 

Program  Utte  from  CFDA.  Abbreviate  if  necessary.  I 

Use  Section  IV  to  provide  a  summary  description  of  tfte  project.  H 
appropriate.  I.e .  if  project  affeds  particular  sites  as,  tor  exampto, 
constnx:tk>n  or  real  properly  projects,  attech  a  map  showing  the 
project  kx^tion. 

"City"  includes  town,  township  or  ottier  municipality 
List  only  largest  unit  or  units  affected,  such  as  State,  county,  or  city. 
Estimated  number  of  persons  directly  tjenefiting  from  project 
Check  the  lype(s)  of  assistance  requested.  ■ 

A.  Basic  Grant — an  original  request  for  Federal  funds.         | 

B  Supplemental  Grant — a  request  to  increase  a  t>asx:  grant  in  certain 
Qsses  where  the  eligitile  applicant  cannot  supply  ttia  required 
matching  share  of  the  ttasic  Federal  program  (e.g.,  granta  awarded 
by  tte  Appalachian  Regional  Commission  to  provide  ttie  applicant 
a  matching  share).  1 

E.  Other  Explain  in  Section  IV.  I 

Amount  requested  or  to  tie  contnbuted  dunng  the  first  fundtrtg/tiudget 
period  by  each  contributor.  Value  of  irvkind  contnt)ulions  thoukj  be 
irK:luded.  If  the  action  is  a  change  in  dollar  amount  of  an  existing  grant 


15. 

16. 

17. 
18 

19 

20. 

21. 


(a  revision  or  augmentotton  under  item  14).  indtoate  only  ttie  amount  of 
the  change.  For  deaeases,  enckxe  ttie  amount  m  parentheses  If  bo«i 
baste  and  supplemental  amounts  are  inchjded.  breakout  in  Section  !V. 
For  multiple  program  funding,  use  lui<»i»  mti  c^ow  program  breakout* 
in  Section  IV  12a — amount  requested  from  Federal  Government. 
12t> — amount  applicant  wiM  contribute  12c — amount  from  State,  it 
appltoant  is  not  a  State.  1 2d— amount  from  tocal  govemmenL  if 
applicant  is  not  a  kx»l  government  12e — amount  from  any  ottier 
sources,  explain  in  Section  IV. 

The  distnct(s)  where  most  of  actton  work  will  be  accomplisried  If  city- 
wide  or  State-wide,  covering  several  districts,  write  "city-wide"  or 
"State-wide." 

A.  New.  A  submittal  for  project  not  previously  funded. 

B.  Renewal.  An  extension  tor  an  additional  funding /budget  period  tor  a 
project  having  no  projected  comptetion  date,  but  tor  which  Federal 
^support  must  be  renewed  each  year. 

C.  Ftevision  A  modification  to  project  nature  or  scope  which  may  result 
in  funding  ctiange  (inaease  or  decrease). 

D.  Continuatton  An  extenskxi  for  an  addittonal  funding /budget  period 
for  a  project  with  a  projected  comptetion  date 

E.  Augmentatkxi  A  requirement  for  addittonal  funds  (or  a  project 
previously  awarded  funds  m  the  same  funding/budget  period. 
Project  nature  and  scope  unchanged. 

Approximate  date  project  expected  to  begin  (usually  associated  with 
estimated  date  o(  availability  of  (unding). 

Estimated  number  of  months  to  complete  project  after  Federal  funds 
are  available. 

Complete  only  for  revisions  (Item  14c),  or  augn^ntations  (item  14e). 

Date  preapplicatton/appltoation  must  be  submitted  to  Federal  agency 
in  order  to  tie  eligibte  for  funding  consideration. 

Name  and  address  of  ttte  Federal  agency  to  nvhich  this  request  is 
addressed.  Indicate  as  ctearty  as  possibte  the  name  of  ttie  office  to 
wtiich  the  application  will  be  delivered. 

Existing  Federal  grant  identification  number  K  this  is  not  a  new  request 

and  directly  relates  to  a  previous  Federal  action.  Otherwise,  write 

"NA." 

Check  appropriate  box  as  to  whettier  Sectton  IV  of  form  contains 

remarks  and/or  additional  remarl(s  are  attached. 


APPUCANT  PROCEDURES  FOR  SECTION  II 


Applicants  win  always  comptete  either  item  22a  or  22b  and  items  23a  and  23b. 

22a.      Complete  if  appUcation  is  subject  to  Executive  Order  12372  (State  22b. 

review  and  comment).  23a. 


Ctieck  if  application  is  not  subject  to  E  0  12372. 

Name  and  titto  of  authorized  representativs  ot  legal  applicant. 


FEDERAL  AGENCY  PROCEDURES  FOR  SECTION  III 


26. 
27. 
28 


Applicam  compleies  only  Sections  I  and  II.  Sectton  III  is  completed  by  Federal  agencies. 

Use  to  ktentify  award  actions.  ■ 

Use  Section  IV  to  amplify  where  appropriate.  | 

Amount  to  be  contributed  dunng  the  first  funding /txjdget  pehod  tiy 
each  contributor  Value  of  in-kind  contributions  will  be  inchided.  If  the 
action  IS  a  ctiange  in  dollar  amount  of  an  existing  grant  (a  revision  or 
augmentation  under  item  14).  indicate  only  the  amount  of  change  For 
decrease*.  enckMe  the  amount  m  parenttieses.  It  tx>th  basic  and 
tupplementel  amounts  are  included,  breakout  in  Sectton  IV  For  multipte 
program  (unding.  use  totals  and  show  program  breakouts  in  Section  IV. 
28a — amount  awarded  by  Federal  Government.  28t) — amount  applicant 


if  appltoani  is  not  a  State. 


29 
30. 
31. 

32. 
33. 
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win  contribute.  28c — amount  from  State 

28d — amount  from  local  government.  i(  applicant  is  not  a  kscal  govern- 
ment. 28e — amount  from  any  other  sources,  explain  m  Section  IV. 
Date  action  was  teken  on  this  request. 
Date  hinds  win  tiecome  availatile. 

Name  and  tetephone  numtier  o(  agency  person  who  ".an  provkle  more 
information  regarding  this  assistance 

Date  after  wtuch  funds  will  no  tonger  be  available  for  obligation. 
Check  appropriate  box  as  to  wtiether  Section  IV  of  form  contains 
Federal  remarks  and/or  attachment  of  additional  remar1(s. 
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Part  V — Assurances 

The  Applicant  hereby  assures  and 
certifies  that  it  will  comply  with  the 
regulations,  policies,  guidelines  and 
requirements,  including  45  CFR  Part  74 
and  OMB  Circulars  No.  A-102,  A-110 
and  applicable  cost  principles, 
(Circulars:  A-21,  "Educational 
Institutions";  A-87,  "Cost  Principles  for 
State  and  Local  Governments";  and  A- 
122,  "Nonprofit  Organizations"),  as  they 
relate  to  the  application,  acceptance  and 
use  of  Federal  funds  for  this  Federally 
assisted  project.  Also  the  applicant 
assures  and  certifies  with  respect  to  the 
grant  that: 

1.  It  possesses  legal  authority  to  apply 
for  the  grant;  that  a  resolution  motion  or 
similar  action  has  been  duly  adopted  or 
passed  as  an  official  act  of  the 
applicant's  governing  body,  authorizing 
the  filing  of  the  application,  including  all 
understandings  and  assurances 
contained  therein,  and  directing  and 
authorizing  the  person  identified  as  the 
official  representative  of  the  applicant  to 
act  in  connection  with  the  application 
and  to  provide  such  additional 
information  as  may  be  required. 

2.  It  will  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  (Pub.  L.  8ft-352) 
and  in  accordance  with  Title  VI  of  that 
Act,  no  person  in  the  United  States 
shall,  on  the  ground  of  race,  color,  or 
national  origin  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  otherwise  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  applicant  receives 
Federal  financial  assistance  and  will 
immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

3.  It  will  comply  with  Tide  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C.  2000d) 
prohibiting  employment  discrimination 
where  (1)  the  primary  purpose  of  a  grant 
is  to  provide  employment  or  (2) 
discriminatory  employment  practices 
will  result  in  unequal  treatment  of 
persons  who  are  or  should  be  benefiting 
from  the  grant-aided  activity. 

4.  It  will  comply  with  the  requirements 
of  the  provisions  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Act  of  1970  (Pub.  L. 
91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced 
as  a  result  of  Federal  and  federally- 
assisted  programs. 

5.  It  will  comply  with  the  provisions  of 
the  Hatch  Act  which  Umit  the  political 
activity  of  State  and  local  government 
employees. 

6.  It  will  comply  with  the  minimum 
wage  and  maximum  hours  provisions  of 
the  Federal  Fair  Labor  Standards  Act 
(29  U.S.C.  201)  as  they  apply  to 
employees  of  institutions  of  higher 


education,  hospitals,  other  nonprofit 
organizations,  and  to  employees  of  State 
and  local  governments  who  are  not 
aemployed  in  integral  operations  in 
areas  of  traditional  governmental 
functions. 

Head  Start,  Certification  of  Minimum 
Wage:  It  certifies  that  it  has  reviewed 
the  salary  structures  and  wages  for  all 
positions  and  certifies  that  persons 
employed  in  carrying  out  this  program 
shall  not  receive  compensation  at  a  rate 
of  compensation  paid  in  the  area  to 
persons  paroviding  substantially 
comparable  services:  or  (b)  less  than  the 
minimum  wage  rate  prescribed  in 
section  6(a)  of  the  Fair  Labor  Standards 
Act  of  1938.  Documentation  of  the 
methods  by  which  it  established  wage 
scales  is  available  in  thier  files  for 
review  by  audit  and  HDS  personnel. 

7.  It  will  estabUsh  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  is  or  gives 
the  appearance  of  being  motivated  by  a 
desire  for  private  gain  for  themselves  or 
others,  particularly  those  with  whom 
they  have  family,  business,  or  other  ties. 

8.  It  will  give  the  sponsoring  agency  or 
the  Comptroller  General  through  any 
authorized  representative  the  access  to 
and  the  right  to  examine  ail  records, 
books,  papers,  or  documents  related  to 
the  grant,  including  the  records  of 
contractors  and  subcontractors 
performing  under  the  grant. 

9.  It  will  comply  with  all  requirements 
imposd  by  the  Federal  sponsoring 
agency  concerning  special  requirements 
of  law,  program  requirements,  and  other 
administrative  requirements. 

10.  It  will  insure  that  the  facilities 
under  its  ownership,  lease  or 
supervision  which  shall  be  utilized  in 
the  accomplishment  of  the  project  are 
not  listed  on  the  Environmental 
Protection  Agency's  (EPA)  list  of 
Violating  Facilities  and  that  it  will  notify 
the  Federal  grantor  agency  of  the  receipt 
of  any  communication  from  the  Director 
of  the  EPA  Office  of  Federal  Activities 
indicating  that  a  facility  to  be  used  in 
the  project  is  under  consideration  for 
listing  by  the  EPA. 

The  phrase  "Federal  financial 
assistance"  includes  any  form  of  loan, 
grant,  guaranty,  insurance  payment, 
rebate,  subsidy,  diaster  assistance  loan 
or  grant,  or  any  other  form  of  direct  or 
indirect  Federal  assistance. 

11.  It  will  comply  with  the  flood 
insurance  purchase  requirements  of 
section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  Pub.  L.  93-234,  87 
Sfat.  975,  approved  December  31, 1976. 
Section  102(a)  requires,  on  and  after 
March  2, 1975,  the  purchase  of  flood 
insurance  in  communities  where  such 
insurance  is  available  as  a  condition  for 


the  receipt  of  any  Federal  financial 
assistnce  for  construction  or  acquisition 
purposes  for  use  in  any  area  that  has 
been  identified  by  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  as  an  area  having  special 
flood  hazards. 

12.  It  will  assist  the  Federal  grantor 
agency  in  its  compliance  with  section 
106  of  the  National  Historic  Preservation 
Act  of  1966  as  amended  (16  U.S.C.  470), 
Executive  Order  11593,  and  the 
Archeological  and  Historical 
Preservation  Act  of  1966  (16  U.S.C.  469a- 
1  et  seq.]  by  a  consulting  with  the  State 
Historic  Preservation  Officer  on  the 
conduct  of  investigations,  as  necessary, 
to  identify  properties  listed  in  or  eligible 
forlnclusion  in  the  National  Register  of 
Historic  Places  that  are  subject  to 
adverse  effects  (see  36  CFR  800.8)  by  the 
grantee's  activity  and  notifying  the 
Federal  grantor  agency  of  the  existence 
of  any  such  properties,  and  by  (b) 
complying  with  all  requirements 
established  by  the  Federal  grantor 
agency  to  avoid  or  mitigate  adverse 
effects  upon  such  properties. 

13.  Applicants  for  the  Administration 
for  Native  Americans  Programs,  hereby 
certify  in  accordance  with  45  CFR 
1336.53,  that  the  financial  assistance 
provided  by  the  Office  of  Human 
Development  Services  for  the  specified 
activities  to  be  performed  under  this 
program,  will  be  in  addition  to,  and  not 
in  substitution  for,  comparable  activities 
provided  without  Federal  assistance. 

14.  It  will  comply  with  the  Age 
Discrimination  Act  of  1975  enacted  as 
an  amendment  to  the  Older  Americans 
Act  (Pub.  L  94-135),  which  provides 
that:  No  person  in  the  United  States 
shall,  on  the  basis  of  age  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  subject  to 
discrimination  under,  any  program  or 
activity  for  which  the  applicant  receives 
Federal  financial  assistance. 

15.  It  will  comply  with  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  all 
requirements  imposed  by  the  applicable 
HHS  regualtion  (45  CFR  Part  84).  and  all 
guidelines  and  interpretations  issued 
pursuant  thereto,  which  prohibits 
dicrimination  on  the  basis  of  handicap 
in  programs  and  activities  receiving 
Federal  finacial  assistance. 

16.  It  will  comply  with  Title  IX  of  the 
Education  Amendments  of  1972  (20 
U.S.C.  1681,  et  seq.]  which  prohibits 
discrimination  on  the  basis  of  sec  in 
education  programs  and  activities 
receiving  Federal  financial  assistance 
(whether  or  not  the  programs  or 
activities  are  offered  or  sponsored  by  an 
educational  institution). 
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17.  It  wiil  comply  with  FuD.  L.  9^-348 
as  implemented  by  Part  of  Title  45  (45 
CFR  Part  46, 42  U.S.C.  2891)  regarding 
the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  the  grant 

18.  It  will  comply  with  the  equal 
opportunity  clause  prescribed  by 
Executive  Order  11246  as  amended  and 
will  require  that  its  subrecipients 
include  the  clause  in  all  construction 
contracts  and  subcontracts  which  have 
or  are  expected  to  have  an  aggregate 
value  within  a  12-month  period 
exceeding  $10,000,  in  accordance  with 
Department  of  Labor  regulaions  at  41 
CFR  Part  6a 

19.1t  will  include,  and  will  require  that 
its  subrecipients  include,  the  provision 
set  forth  in  29  CFR  5.5(c)  pertaining  to 
overtime  and  unpaid  wages  in  any 
nonexempt  nonconstruction  contract 
which  involves  the  employment  of 
mechanics  and  laborers  (including 
watchmen,  guards,  apprenticies,  and 
trainees)  if  the  contract  exceeds  $2300. 

BILUNG  CODE  41S0-««-*i 


1 


Federal  Register  /  Vol.  52,  No.  62  /  Wednesday,  April  1,  1987  /  Notices 


10547 


ASSURANCE  OF  COMPLIANCE  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 


Name  of  Applicant  (type  or  pnni) 


(hereinafter  called  the  "Applicant") 


HEREBY  AGREES  THAT  it  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L. 
88-352)  and  all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Department 
of  Health  and  Human  Services  (45  C.F.R.  Part  80)  issued  pursuant  to  that  title,  to  the  end 
that,  in  accordance  with  Title  VI  of  that  Act  and  the  Regulation,  no  person  in  the  United 
States  shall,  on  the  ground  of  race,  color,  or  national  origin,  be  excluded  from  panicipation 
in,  be  denied  the  benefits  of,  or  be  otherwise  subjected  to  discrimination  under  any  program 
or  activity  for  which  the  Applicant  receives  Federal  financial  assistance  from  the  Depart- 
ment: and  HEREBY  GIVES  ASSURANCE  THAT  it  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

If  any  real  property  or  struaure  thereon  is  provided  or  improved  with  the  aid  of  Federal 
financial  assistance  extended  to  the  Applicant  by  the  Department,  this  Assurance  shall  obligate 
the  Applicant,  or  in  the  case  of  any  transfer  of  such  property,  aiiy  transferee,  for  the  period 
during  which  the  real  property  or  struaure  is  used  for  a  purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  purpose  involving  the  provision  of  similar  services  or 
benefits.  If  any  personal  property  is  so  provided,  this  Assurance  shall  obligate  the  Applicant 
for  the  f)eriod  during  which  it  retains  ownership  or  possession  of  the  property.  In  all  other 
cases,  this  Assurance  shall  obligate  the  Applicant  for  the  period  during  which  the  Federal 
financial  assistance  is  extended  to  it  by  the  Department. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  and 
all  Federal  grants,  loans,  contracts,  property,  discounts  or  other  Federal  financial  assistance 
extended  after  the  date  hereof  to  the  Applicant  by  the  Department,  including  installment 
payments  after  such  date  on  account  of  applications  for  Federal  financial  assistance  which 
were  approved  before  such  date.  The  Applicant  recognizes  and  agrees  ihat  such  Federal  finan- 
cial assistance  will  be  extended  in  reliance  on  the  representations  and  agreements  made  in 
this  Assurance,  and  that  the  United  States  shall  have  the  right  to  seek  judicial  enforcement 
of  this  Assurance.  This  Assurance  is  binding  on  the  Applicant,  its  successors,  transferees, 
and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are  authorized  to 
sign  this  Assurance  on  behalf  of  the  Applicant. 


Date 


Applicant  (type  or  print) 


By 


Signature  and  Title  of  Authonzed  Ofncial 


Appbcant's  mailing  address 


NOTE:  If  this  form  is  not  returned  with  the  application  for  financial  assistance,  return  it 
to  DHHS,  Office  for  Civil  Rights,  330  Independence  Ave.,  S.W.,  Washington,  D.C.  20201 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

ASSURANCE  OF  COMPLIANCE  WITH  SECTION  SM  Of  THE 
REHABILITATION  ACT  OF  1973.  AS  AMENDED 

The  undersigned  (hereinafter  called  the  "recipient")  HEREBY  AGREES  THAT  it  will  comply 
with  Section  504  of  the  Rehabilitation  Act  of  1973.  as  amended  (29  U.S.C.  794).  all  require- 
ments imposed  by  the  applicable  HHS  regulation  (45  C.F.R.  Pan  84).  and  all  guidelines  and 
interpretations  issaed  pursuant  thereto. 

Pursuant  to  §84. 5(a)  of  the  regulacion  (45  C.F.R.  84.5(»H,  tbe  redpiem  grres  this  Assurance 
in  consideration  of  and  for  the  poipose  of  obtataing  any  and  aU  Federal  frants,  loams,  co«i- 
tracts  (except  procurement  contracts  and  comtracts  of  insoraooe  oi  guaranty),  property,  dis- 
counts, or  other  Federal  financial  assistance  extended  by  the  OepaftoKnt  of  Heskh  and  Humaa 
Services  after  the  date  of  this  Assvrance.  ioclodmg  payments  or  otlier  asstscaocsMade  jAer 
such  date  on  applications  for  Federal  ftaaiidal  assistance  that  were  approved  before  sach 
date.  The  recipient  recognizes  and  agrees  that  sack  Fedend  financial  assistance  will  be  extended 
in  reliance  on  the  representations  and  agreements  made  in  this  Assurance  and  that  the  United 
States  will  have  the  right  to  enforce  this  Assurance  through  lawful  means.  This  Assurance 
is  "binding  on  the  recipient,  its  successors,  transferees,  and  assignees,  and  the  person  or  persons 
whose  signatures  appear  below  are  authorized  to  sign  this  Assurance  on  behalf  of  the  redpient. 

This  Assurance  obligates  the  redpioit  for  the  period  durnig  which  Federal  Hitanctiii  assistaiiae 
is  extended  to  it  by  the  Department  of  Heakh  and  Human  Services  or.  wbcre  the  assiscance 
is  in  the  form  of  real  or  personal  property,  for  the  period  provided  for  in  $84.)(b)  of  the 

regulation  [45  C.F.R.  84.5(b)l. 

The  recipient:  (Check  (a)  or  (bM 

a.  (  )  employs  fewer  than  fifteen  persons; 


b.( 


)  employs  fifteen  or  more  persons  ai>d,  pursuant  to  §84. 7(a)  of  the  regvlanon 
(45  C.F.R.  84.7(aH.  has  designated  the  foHowing  person(s)  to  coordimMe  its 
efforts  to  compiy  with  the  HHS  reguiations: 


I 


Name  of  De$ignee<s)  (Type  or  Print) 

-    I 


Name  of  Recipient  (Type  or  Print) 


(IRS)  Employer  Identification  Number 


Street  Address  or  P.O.  Bon 


City 


State 


Zip 


I  certify  that  the  above  information  is  compleie  and  correct  to  the  best  of  my  knowledge. 

i 


Date 


Signature  and  Title  of  Authorized  Official 


If  there  h,as  been  a  change  in  natne  or  ownership  within  the  last  year. 
name  below: 


PRINT 


NOTE:  If  this  form  is  not  returned  with  tbe  appHcalion  for  financial  assistance,  reliim  it 
to  DHHS,  Office  for  Civil  Rights.  330  Independence  Avenue.  S.W.,  Washington.  D.C.  20201. 


HHS-641  (Rev    C  S2l 

[FR  Doc.  87-7168  Filed  3-31-87:  8:45  am) 
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:  s     K    ►,  M  ENTAL  PROTECTION 

IOPTS-53091  (FRL-3167-3)] 

Premanufacture  Notices;  Monthly 
Status  Report  for  November  1986 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  requests  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
November  1986. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  requests  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m. 
and  4:00  p.m.,  Monday  thru  Friday, 
excluding  legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"[OPTS-53091]"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
L-lOO,  401  M  Street,  S.W.,  Washington, 
D.C.  20460,  (202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-613,  401  M  Street,  S.W.. 
Washington,  D.C.  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  is  published  in  the 
Federal  Register  pursuant  to  section 
5(d)(3)  of  TSCA  (90  Stat.  2012  (15  U.S.C. 
2504)).  Effective  with  this  notice,  the 
following  nonsubstantive  change  in 
format  is  being  initiated:  the  chemical 
identity  listings,  the  Federal  Register 
citations,  and  the  review  period 
expiration  date  are  being  eliminated 
from  categories  I  (PMNs  received  during 
the  month)  and  V  (PMNs  for  which  the 
review  period  has  been  suspended). 
This  change  does  not  significantly  affect 
the  quantity  of  information  presented  in 
this  monthly  status  report. 


Dated:  March  3, 1987. 

Denise  D«voe, 

Acting  Ditector,  Information  Management 
Division. 

Premanufacture  Notices  Monthly  Status 
Report  November  1986 

1. 156  Premanufacture  NoTtCES  and  Exemp- 
tion Requests  Received  During  the 
Month 

'  PMN  No. 


P  87-163 

P  87-231 

P  87-164 

P  87-232 

P  87-165 

P  87-233 

P  87-166 

P  87-234 

P  87-167 

P  87-235 

P  87-168 

P  87-236 

P  87-168 

P  87-237 

P  87-170 

P  87-238 

P  87-in 

P  87-239 

P  87-172 

P  87-240 

P  87-173 

P  87-241 

P  87-174 

P  87-242 

P  87-175 

P  87-243 

P  87-176 

P  87-244 

P  87-177 

P  87-245 

P  87-178 

P  87-246 

P  87-179 

P  87-247 

P  87-180 

P  87-248 

P  87-181 

P  87-249 

P  87-182 

P  87-250 

P  87-183 

P  87-251 

P  87-184 

P  87-252 

P  87-185 

P  87-253 

P  87-186 

P  87-254 

P  87-187 

P  87-255 

P  87-188 

P  87-256 

P  87-189 

P  87-257 

P  87-190 

P  87-258 

P  87-191 

P  87-259 

P  87-192 

P  87-260 

P  87-193 

P  87-261 

P  87-194 

P  87-262 

P  87-195 

P  87-263 

P  87-196 

P  87-264 

P  87-197 

P  87-265 

P  87-198 

P  87-266 

P  87-199 

P  87-267 

P  87-200 

P  87-288 

P  87-201 

P  87-289 

P  87-202 

P  87-270 

P  87-203 

P  87-271 

P  87-204 

P  87-272 

P  87-205 

P  87-273 

P  87-206 

P  87-274 

P  87-207 

P  87-275 

P  87-208 

P  87-276 

P  87-209 

P  87-277 

P  87-210 

P  87-278 

P  87-211 

P  87-279 

P  87-212 

P  87-280 

P  87-213 

P  87-281 

P  87-214 

P  87-282 

P  87-215 

P  87-283 

P  87-216 

P  87-284 

P  87-217 

Y  87-21 

P  87-2H 

Y  87-22 

P  87-215 

Y  87-23 

P87-77r 

Y  87-24 

P  87-221 

Y  87-25 

P  87-22; 

Y  87-26 

P  87-223 

Y  87-27 

P  87-224 

Y  87-28 

P  87-225 

Y  87-29 

P  87-226 

Y  87-30 

P  87-227 

Y  87-31 

P  87-226 

Y  87-32 

P  87-229 

Y  87-33 

P  87-230 

Y  87-34 

Y  87-35 

Y  87-45 

Y  87-36 

Y  87-46 

Y  87-37 

Y  87-47 

Y  87-38 

Y  87-48 

Y  87-39 

Y  87-49 

Y  87-40 

Y  87-50 

Y  87-41 

Y  87-51 

Y  87-42 

Y  87-52 

Y  87-43 

Y  87-53 

Y  87-44 

Y  87-54 

II.  147  Premanufacture  Notices  Received 
Previously  and  Still  Under  Review  at 
THE  End  of  the  Month 


PMN  No. 


P87-1 

P  87-67 

P87-2 

P  87-68 

P87-3 

P  87-69 

P87-4 

P  87-70 

P87-5 

P  87-71 

P87-6 

P  87-72 

P87-7 

P  87-73 

P87-8 

P  87-74 

P87-9 

P  87-75 

P  87-10 

P  87-76 

P  87-11 

P  87-77 

P  87-12 

P  87-78 

P  87-13 

P  87-79 

P  87-14 

P  87-80 

P  87-15 

P  87-81 

P  87-16 

P  87-82 

P  87-17 

P  87-63 

P  87-18 

P  87-84 

P  87-19 

P  87-85 

P  87-20 

P  87-86 

P  87-21 

P  87-87 

P  87-22 

P  87-88 

P  87-23 

P  87-89 

P  87-24 

P  87-90 

P  87-25 

P  87-91 

P  87-26 

P  87-92 

P  87-27 

P  87-93 

P  87-28 

P  87-94 

P  87-29 

P  87-95 

P  87-30 

P  87-96 

P  87-31 

P  87-97 

P  87-32 

P  87-98 

P  87-33 

P  87-99 

P  87-34 

P  87-100 

P  87-35 

P  87-101 

P  87-36 

P  87-102 

P  87-37 

P  87-103 

P  87-38 

P  87-104 

P  87-39 

P  87-105 

P  87-40 

P  87-106 

P  87-41 

P  87-107 

P  87-42 

P  87-108 

P  87-43 

P  87-109 

P  87-44 

P  87-110 

P  87-45 

P  87-111 

P  87-46 

P  87-112 

P  87-47 

P  87-113 

P  87-46 

P  87-114 

P  87-49 

P  87-115 

P  87-50 

P  87-116 

P  87-51 

P  87-117 

P  87-52 

P  87-118 

P  87-53 

P  87-119 

P  87-54 

P  87-120 

P  87-55 

P  87-121 

P  87-56 

P  87-122 

P  87-57 

P  87-123 

P  87-58 

P  87-124 

P  87-59 

P  87-125 

P  87-60 

P  87-126 

P  87-61 

P  87-127 

P  87-62 

P  87-128 

P  87-63 

P  87-129 

P  87-64 

P  87-130 

P  87-65 

P  87-131 

P  87-66 

P  87-132 
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P  87-133 
P  87-134 
P87-1JS 
PS7-I38 
P  87-137 
P  87-138 
P  87-139 
P  87-140 


P  ST-Ml 

P  87-142 
P  87-143 
P  87-144 
P  87-145 
P  87-146 
P  87-147 


III.  194  Premanufacture  Notices  and  Ex- 
emption Requests  for  Whkx  the  ^»OT^ce 
Review  Period  Has  Ended  During  the 
MONTM.  (Expiration  of  the  Notice  Re- 
view Period  Does  Not  Signify  That  the 
Chemical  Had  Been  Added  to  the  Inven- 
tory) 


PMNNa 


P8S-187S 
P  86-473 
P  86-500 
P86-501 
P  86-502 
P  85-503 
P  86-562 
P  86-628 
P86-658 
P  86-704 
P  86-872 
P  86-873 
P86-940 
P  86-1147 
P  86-1176 
P  86-1315 
P  86-1452 
P  86-1461 


P  86-1462 
P  88-1465 
P  86-1464 
P  86-1465 
P  86-1466 
P  86-1467 
P  86-1468 
P  86-1469 
P  86-1470 
P  88-1471 
P  86-1472 
P  86-1473 
P  86-1474 
P  86-1475 
P  86-1476 
P  86-1477 
P  86-1478 
P  86-1479 


Pw-i4ao 

P  86-1481 
P  86-1482 
P  86-1483 
P  86-1484 
P  86-1485 
P8ft-14a6 
P  86-1467 
P  86-1488 
P  86-1489 
P  86-1490 
P  86-1491 
P  86-1492 
P  86-1493 
P  86-1494 
P  86-1495 
P  86-1496 
P  86-1497 
P  86-1496 
P  86-1499 
P  86-1500 
P  66-1501 
P  86-1902 
P  86-1503 
P  86-1504 
P  86-1505 
P  86-1506 
P  86-1507 
P  86-1508 
P  86-1509 
P  86-1510 
P  86-1511 
P  86-1512 
P  86-1513 
P  86-1514 
P  86-1515 
P  86-1516 
P  86-1517 
P  86-1518 


P  86-1519 

P  88-1520 
P  86-1521 
P86-1S22 
P  86-1523 
P86-1&M 
P  86-1525 
P  86-1526 
P  86-1527 
P  86-1528 
P  86-1529 
PSe-U30 
P  86-1531 
P  86-1532 
P  86-1533 
P  86-1834 
P  86-1535 
P  86-1536 
P  86-1537 
Pa&-lS>8 
P86-1538 
P  86-1540 
P  86-1541 
P  86-1542 
P  88-1543 
P  86-1544 
P  86-1545 
P  86-1546 
P  86-1547 
P  86-1548 
P  86-1549 
P  86-1550 
P  86-1551 
P  86-1552 
P  86-1553 
P  86-1554 
P  88-1555 
P  86-1556 
P  86-1557 


P86-1SSS 
P  86-1559 
P  86-1560 
P  86-1561 
P  86-1562 
P  86-1563 
P  86-1564 
P  86-1565 
P  86-1568 
P  86-1567 
P  86-1568 
P  86-1560 
P  86-1570 
P  86-1572 
P  86-1573 
P  86-1574 
P  86-1575 
P  86-1576 
P  86-1577 
P  86-1578 
P86-1S7» 
P  86-1580 
P  86-1581 
P  86-1582 
P  86-1583 
P  86-1584 
P  86-1585 
P  86-1588 
P  86-1587 
P  86-1588 
P  86-1589 
P  86-1590 
P  86-1591 
P  86-1592 
P  86-1593 
P  86-1594 
P  86-1595 
P  86-1596 
P  86-1597 
P  86-1598 


P  86-1599 
P  86-1600 
P  86-1601 
P  86-1602 
P  86-1603 
P8e-18M 
P  86-1806 
P  86-1806 
P  86-1807 
P  86-1606 
P  86-1609 
P  86-1610 
P  86-1811 
P  86-1612 
P  86-1613 
Ye7-« 
Y87-6 
Y87-7 
Y87-8 
Y«7-« 
TI7-10 
Y8T-11 

Y  87-12 

Y  87-13 

Y  87-14 

Y  87-15 

Y  87-16 

Y  87-17 
Y87-18 

Y  87-19 

Y  87-20 

Y  87-21 

Y  87-22 

Y  87-23 

Y  87-24 

Y  87-25 

Y  87-26 

Y  87-27 

Y  87-28 

Y  87-29 


IV.  65  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  to  Manufacture 


PMNNo. 


Identity/genenc  name 


oommancamaM 


P  83-18 
9  83-825 
P  83-1033 
P  85-115 
P  85-167 
P  85-415 
P  85-932 
P  85-933 
P  85-934 
P  85-1139 
P  85-1360 
P  85-1407 
P  85-1439 
P  85-1447 
P  86-50 
P  86-89 
P  86-164 
P  86-168 
P  86-218 
P  86-351 
P  86-423 
P  86-544 
P86-638 
P  86-653 
P  86-722 
P  86-724 
P  86-893 
P  86-911 
P  86-912 
P  86-926 
P  86-942 
P  86-1018 
P  86-1064 
P  86-1065 
P  86-1072 
P  86-1121 
P86-1128 
P  86-1141 
P  86-1201 
P  86-1216 

P  86-1275 
P  86-1291 
P  86-1306 


Generic  name  OKdisubsmuled  naphthyl)  potytwtefocyde .. 

Genenc  name  OisubsMuted  pyndnum  bromide 

Generic  name  C  cartx)«ytic  aad 

Genenc  name  Aromatic  potyisocyanale  addud 

Genenc  name  Ogane  sulfur  compound 

Genenc  name  Acrylic  ester 

Ger>eric  name  Disubstituled  allcyttriazine : 

Genenc  name  Disubstituted  alkyltnazine 

Genenc  name  Acrylated  alkyd 


GerierK  name:  tsocyanate.^Tiodrfied  aHcyd  ream . —. 

Genenc  name  Estentied  potyamc  aod _. „ „ 

GenerK  name  Ptiosphorodittwjic  acid,  dialkyi  ester,  alkylammonium  salt 

Gerwnc  name  Reaction  product  of  a  MAialilulad  ntnt  E  wI1^  a  halogenated  unsaturated  oocnpound.. 

Potymer  of  methyl  metnacrylate.  ethyl  aciylale,  2-»iydroxy  ethyl  aoylate _. 

3-Cart>oi(ypyndinium-4-methylt>enzenesuHonate . . 


Genenc  name:  Amdoamme  enpoxy  ream  adduct ~ 

Genenc  name  Caprolactone  modified  t>y  hydroxyetfiyf  methacrylate _ - _ 

Polymer  of  phthakc  aniiydnde.  2.2.4-tnmethyi  1 ,3.oentanedKil.  2.2-oi<yt>ls(ethanoO;  2-ethy<  ttenanol:  MphanylphoaphMa;  and  Fascat  4100.. 

Polymer  of  1 .4.t>utanediol.  adipic  acid.  1 . 1  S-dodecans  dnc  acid,  dcydohaxyl  methyl  4,4'-diiaocyanala. - _ 

Genenc  name  Caitwxyoiryamide  suHata  polymar 

Mixed  ttnodipherx)!  oligomers „ 

Butanedioic  acid.  sulto-.l.4-t>is<3.3.4.4,5.S.6.6.7,7,8.8.8-thdecanuorooctyt)ester,  sodium  sail . -.- ~ 

Genenc  name  Epoiry  contamang  acrylic  polymer . 


Genenc  name  Mixed  glycol  and  okgoeslers  ol  aromatic  and  aliphatic  dicatboxylic  acids ..- 

Genenc  name,  Polyesteramide 

Genenc  name  Polymer  of  styrene.  acrylonitnle.  and  mixed  acrylates 

Genenc  name.  Modified  tnazme-tormaldehyde  polymar 

Amine  adduct  of  epoxy  resm 

Amine  adduct  ol  epoxy  resm „. 

I  H-isomdole-S-cartMxylic  acid.  2.2  -(mettiytene  dM.  1-phenylerteK><s[2.3-dihydro-1.3-diOM>-].. 

Generic  name  Copolymer  of  mettiactytic  aix)  acrykc  esters 

Genenc  name  Unsaturated  polyester  resm  from  ditMSic  and  polyol - _ 

Genenc  name  Alkyl  metfiacrylate  copolymer _. 

Genenc  name  Vinyl  fieterocycle  alkyl  methacrylate  copolymer 

Genenc  name:  Substituted  alkyl  phosphme 

Poly(oxy-1 .4^xjtanediyl).  alpha-(4-nitrobenzoyl)-omega-<4-nitrobenzoyl)oi(y>- 

Genenc  name  Polyurethane  prepolymer _ 

Genenc  name  Alkyl  antiydnde  adduct _ _ _ _ _ 

Genenc  name  Sul»tituted  poly(oxyalkylene)anJline.  cartmxylic  acid  ester. 


Gerwnc  name   Polymer  of  potyettiyteneammes  wnth  lormaldenyoe  monotMisic  fatty  add  dibasic  tatty  acid,  a  lai^tam,  subsbtuWd  phenol 
oxvane 

Genenc  name  Mixed  polyol  ester  ol  normal  and  tvanched  cfiam  monocartioxylic  acids - - 

Genenc  name  Oenvatiye  of  amines,  polyettiylene  poly-compounds  with  (polytiutenyl)  succinic  anhydrida - 

Genenc  name  Reaction  product  of  polyalkenyl  acid  anhydride  with  amme _ _ 


and  a  substitulad 


Od  1.  1986 
Oct  8  1986 
Urn  IS.  1985 
Sept.  30.  1966 
Od  27.  1986 
Sapl  11.  1966. 
Mw.  7.  1986 
Mw.  10.  1986. 
Sapl  24.  1986. 
Nov.  5.  1986 
Nov   1.  1986. 
Oct  15.  1986. 
Od  27.  1986 
Nov  3.  1966 
OdZO.  1986 
Od  1.  1986. 
June  17.  1986. 
Fab.  10.  1986. 
Oi».  1.  1986. 
Od.  11.  1986. 
Oct  15.  1986. 
Aug^  26.  1986. 
Od.^  1986 
Od  6.  1966 

.  Od  6.  1986 
Od.  23.  1986 
Od  7.  1986 
Od  24.  1986. 
Od  24.  1966 
Sapl  22.  1986. 
Od  20.  1966 
Sept  26.  1986 

.   Sapl   19.  1966 
Sapl  19.  1986. 
Od  6.  1986 
Od  20.  1986 
Sept  18  1986. 
Od  20.  1966. 
Sepl22.  1986. 
Od  13.  1968. 


Oct  17,  1986. 
Nov  3.  1986 
Nov   17.  1966 
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IV.  65  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  to  Manufacture— Continued 


PMNNo 


klentity/genenc  name 


Daleo< 
commencetnent 


P  86-1307 
P  86-1324 
P  86-1425 
P  86-1464 
P  86-1468 
P  86-1469 
P  86-1470 
P  86-1471 
P  86-1479 
P  86-1504 
P  36-1513 
P  86-1529 
P  86-1560 
P  86-1561 

Y  85-68 

Y  86-83 

Y  86-129 

Y  86-225 

Y  86-251 

Y  86-259 

Y  86-4 

Y  87-7 


Genenc  name:  Reaction  product  of  polyalkenyl  acid  anAydnde  i*ith  amine.. 

Genenc  name:  Copotymef  o(  methacry*c  esters 

Genenc  name:  Ufwaturated  polyester _ 1 

Genenc  name  Aliphatic  polyvirethane  polyester 1- _... 

Genenc  name:  Substituted  pnef>yldiethanoiamine \ 

Ger>enc  name:  Substrtutad  phenytethano4amine  . 


Genenc  name:  (Substituted  pnenytH»-(polyoxyettiy1ene  polyoxy.()ropytone)aniine _ _ 

Gertenc  name:  CNorocartiofieterocycleazo  substituted  phenyl-alhirKKIiydroxyalkylpolyoxyalltytone).. 

Germane  name:  Aliphatic  esters _ - - 

Genenc  name  Water  reducibte  epoxy  ester  copolymer  resm _ 

Generic  name:  Ampnotenc  surlace  acOve  polymer  solution _.„ 

Ger>enc  riame:  Tertiary  amme  adduct  with  epoxy  resm — „ 

Genenc  name:  Sortxtan  ester !.„ „ „ 

Genenc  name:  Polyoxyethyterie  sort>Han  ester... _ J. - _ 

Gerienc  name:  Alkyd ~ 4- — - 

Genenc  name  Alkyd  copolymer _ 

Ger>enc  name  Unear  saturated  polyester  resin  containing  liydrOxyl  groups.. 


Etherw  potymer  with  2ixopenoc  acid.l.l-dimethy  ettiyl  ester  and  2-propenoic  add. 

Genenc  name:  Sdvent-ttimoed  aftyd  resm _ 

Genenc  name  Styrene,  acrylic  modified  a*yd 

Genenc  name  Solvent -ttwvied  lor>g  oil  alfcyd  resin 

Genenc  name:  Acrylic  potymer 


$ 


Nov.  17.  1966. 
Nov.  6.  1986. 
Oct.  30.  1986. 
Nov.  5,  1986 
Nov.  7,  1986. 
Nov.  9,  1986. 
Nov.  7.  1986. 
Nov.  7,  1986. 
Nov.  10.  1986. 
Nov.  7,  1986. 
Nov.  10.  1986. 
Nov.  17.  1986. 
Nov.  19.  1986. 
Nov  19.  1986. 
Sept.  22.  1986. 
Sept  18.  1986. 
Oct.  14,  1986. 
Oct.  17.  1986. 
Oct.  9.  1986. 
Oct.  23.  1986. 
Oct  31.  1986. 
Nov.  10.  1986. 


V.  20  Premanufacture  Notices  for  Which 
the  Period  Has  Been  Suspended 


PMN  No. 


P85-463 
P  85-1189 
P  86-1299 
P  86-1491 
P  86-1492 
P  86-1493 
P  86-1516 
P  86-1604 
P  86-1616 
P  86-1657 


P  86-1525 
P  86-1526 
P  86-1530 
P  86-1573 
P  86-1593 
P  86-1602 
P  86-1603 
P  86-1659 
P  86-1742 
P  86-1749 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
(Docket  No.  87-042] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

summary:  We  are  amending  the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  classifying  the  State  of 
Texas  as  Class  B.  Texas  has  been 
divided  into  two  areas  for  brucellosis, 
Class  B  and  Class  C.  We  have 
determined  that  the  State  of  Texas  as  a 
whole  meets  the  standards  for  Class  B 
status.  Classifying  the  entire  State  of 
Texas  as  Class  B  for  brucellosis  relieves 
certain  restrictions  on  the  interstate 
movement  of  cattle  from  Texas. 
EFFECTIVE  DATE:  April  1, 1987.  We  will 
consider  written  comments  received  on 
or  before  June  1, 1987. 
ADDRESSES:  Send  your  comments  to 
Steven  B.  Farbman,  Assistant  Director, 
Regulatory  Coordination,  APHIS,  USDA, 
Room  728,  Federal  Building,  Hyattsville, 
MD  20782.  Please  state  that  your 
comments  refer  to  Docket  Nambo^S?- 
042.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  pjn., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  NtFORWATION  COHrrACT: 
Dr.  Jan  Huber,  Senior  Staff  Veterinarian, 
Domestic  Programs  Support  Staff, 
Veterinary  Services,  APHIS,  USDA, 
Room  812,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782; 
301-436-5965. 
SUPPLEMENTARY  INFOMUTIOIC 

Backgound 

The  brucellosis  regulations  (contained 
in  9  CFR  Part  78  and  referred  to  below 
as  the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Class  Free,  Class  A, 
Class  B,  and  Class  C.  States  or  areas 
that  do  not  meet  the  minimum  standards 
for  Class  C  are  required  to  be  placed 
under  Federal  quarantine. 

The  brucellosis  Class  Free 
Classification  is  based  on  a  fmding  of  no 
known  brucellosis  in  cattle  for  the  12 


months  preceding  classification  as  ClaM 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis,  with  Class  A  and  Class  B  in 
between.  Restrictions  are  more  stringent 
for  movements  of  cattle  from  Class  A 
States  or  areas  compared  with 
movements  from  Class  Free  States  or 
areas,  and  are  more  stringent  for 
movements  from  Class  B  States  or  areas 
compared  with  movements  from  Class  A 
States  or  areas,  and  so  on. 

The  basic  standards  for  the  diiferent 
classifications  of  States  or  areas 
concern  maintaining:  (1)  A  cattle  herd 
infection  rate  not  to  exceed  a  stated 
level  during  12  consecutive  months;  (2)  a 
rate  of  infection  in  the  cattle  population 
(based  on  the  percentage  of  brucellosis 
reactors  found  in  the  Market  Cattle 
Identification  (MCI)  program — a 
program  of  testing  at  stockyards,  farms, 
ranches,  and  slaughtering 
establishments]  not  to  exceed  a  stated 
level;  (3]  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  slaughtering 
establishments  in  the  MCI  program, 
identification  and  monitoring  of  herds  at 
high  risk  of  infection,  including  herds 
adjacent  to  infected  herds  and  herds 
from  whid)  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  a 
stated  number  of  days  after  notification 
of  brucellosis  in  a  herd;  and  (4) 
minimum  procedural  standards  for 
administering  the  program. 

In  most  instances,  brucellosis 
classification  is  by  State.  However, 
because  some  large  States  may  have 
distinctly  different  rates  of  infection  in 
different  parts  of  the  State,  we 
established,  in  a  document  published  in 
the  Federal  Register  on  December  13, 
1982  (47  FR  55636-55656).  that  States 
may  be  divided  into  two  areas  for 
brucellosis  classification,  with 
movement  between  the  two  areas 
controlled  by  the  States.  The  two-area 
Class  B  and  Class  C)  classification  for 
Texas  was  established  in  the  same 
document. 

Approval  for  a  two-area  classification 
within  a  State  is  granted  when  a  State 
requests  it  and  according  to  the 
following  criteria:  (1)  The  State  must 
have  legislative  and  regulatory  authority 
for  maintaining  separate  areas;  (2)  The 
State  must  have  resources  committed  to 
enforce  the  maintainance  of  separate 
areas;  (3)  The  State  must  have  a 
creditable  and  effective  method  for 
monitoring  and  controlling  movement  of> 
cattle  across  the  boundary  between  the 
two  areas;  (4)  The  State  must  define  the 
boundary  between  the  two  areas  bf 
county  lines  or  by  recognizable 
geographic  features,  such  as  a  river  or 


highway;  and  (5)  Each  arua  of  the  State 
must  meet  the  standards  for  the 
brucellosis  classification  for  which  it  is 
applying. 

Since  December  13, 1982,  we  have     i 
allowed  the  Class  B  and  Class  C  areas 
of  Texas  (and  the  areas  of  other  States 
divided  for  brucellosis)  to  change  as 
follows:  When  a  county  or  part  of  a 
county  in  the  lower  class  area  and 
contiguous  with  a  county  in  the  higher 
class  area  meets  the  requirements  for 
classification  at  the  higher  level,  that 
county  or  part  of  a  county  may  become 
part  of  the  higher  class  area.  In  this 
manner,  14  counties  in  Texas  have 
moved  from  the  Class  C  area  to  the        , 
Class  B  area. 

Other  counties  in  Texas  also  have 
reduced  their  rate  of  brucellosis 
infection  since  December  13, 1982,  and 
Texas  recently  requested  that  the  entire 
State  be  classified  as  Class  B  for 
brucellosis.  Texas's  request  is  based  on 
the  fact  that  the  State  as  a  whole  meets 
the  requirements  for  Class  B  status. 

To  attain  and  maintain  Class  B  status. 
the  regulations  require  a  State  or  area  to 
maintain:  (1)  A  cattle  herd  infection  rate, 
based  on  the  number  of  herds  found  to 
have  brucellosis  reactors  within  the 
State  or  area  during  any  12  consecutive 
months  due  to  field  strain  Brucella 
abortus,  of  1.5  percent  or  15  herds  per 
1,000,  except  in  States  with  1,000  or 
fewer  herds;  (2)  a  rate  of  infection  in  the 
cattle  population,  based  on  the 
percentage  of  brucellosis  reactors  found 
in  the  MCI  program,  not  to  exceed  3 
Imicellosis  reactors  per  1,000  cattle 
tested  (0.30  percent);  (3)  a  surveillance 
system  that  includes  testing  of  dairy 
herds,  participation  of  all  slaughtering 
establishments  in  the  MCI  program, 
identification  and  monitoring  of  herds  at 
high  risk  of  infection,  including  herds 
adjacent  to  Infected  herds  and  herds 
from  which  infected  animals  have  been 
sold  or  received,  and  having  an 
individual  herd  plan  in  effect  within  45 
days  after  notification  of  brucellosis  in  a 
herd;  and  (4)  minimum  procedural 
standards  for  administering  the 
program. 

Until  the  effective  date  of  this  interim 
rule,  Texas  was  divided  into  a  Class  C 
area  and  a  Class  B  area  as  follows. 
Class  C:  Counties  of  Anderson, 
Angelina,  Aransas,  Atascosa,  Austin, 
Bee,  Bexar,  Bowie,  Brazoria,  Brazos, 
Brooks,  Burleson,  Calhoun,  Cameron, 
Camp,  Cass,  Chambers,  Cherokee, 
Collin.  Colorado,  Dallas,  Delta,  DeWitt, 
DuvaU  Ellis,  Fannin.  Fayette,  Fort  Bend, 
Franklin,  Freestone,  Galveston,  Goliad, 
Grugg,  Grimes,  Hardin,  Harris,  Harrison, 
Hemlerson,  Hidalgo,  Hill,  Hopkins, 
Houston,  Hunt,  Jackson,  Jasper, 
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Jefferson,  Jim  Hogg,  Jim  Wells,  Kames, 
Kaufman,  Kenedy.  Kleberg,  Lamar, 
LaSalle,  Lavaca.  Leon.  Liberty. 
Limestone,  Live  Oak.  McLennan. 
McMuUen.  Madison,  Marion, 
Matagorda.  Montgomery.  Morris, 
Nacogdoches,  Navarro,  Newton,  Nueces, 
Orange.  Panola,  Polk,  Rains,  Red  River, 
Refugio.  Robertson.  Rockwall.  Rusk. 
Sabine.  San  Augustine,  San  Jacinto,  San 
Patricio,  Shelby,  Smith,  Starr,  Titus. 
Trinity.  Tyler.  Upshur.  Van  Zandt. 
Victoria.  Walker,  Waller,  Washington. 
Webb,  Wharton,  Willacy,  Wood,  and 
Zapata);  Class  B:  All  other  Counties  in 
Texas. 

The  State  of  Texas  as  a  whole  now 
meets  the  criteria  for  classification  as 
Class  B  for  brucellosis.  We  are  therefore 
reclassifying  Texas  in  the  regulations  as 
a  single  area  consisting  of  the  entire 
State,  and  we  are  classifying  Texas  as 
Class  B  for  brucellosis. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  between  the  Class  B 
and  Class  C  areas  of  Texas  were 
required  under  Texas  law  and 
regulations  to  meet  standards  equivalent 
to  the  regulations  in  Part  78  for 
'  movements  between  Class  B  and  Class 
C  States.  However,  Texas  still  requires 
most  cattle  to  be  tested  for  brucellosis 
before  intercounty  movements  and 
sharply  restricts  the  intercounty 
movements  of  brucellosis  reactor, 
suspect,  and  exposed  cattle. 
Consequently,  this  interim  rule  will  not 


have  a  significant  effect  on  market 
patterns  or  a  significant  economic 
impact  on  those  persons  involved  in  the 
movement  of  cattle  within  Texas. 

Classifying  the  entire  State  of  Texas 
as  Class  B  for  brucellosis  also  reduces 
certain  testing  and  documentation 
requirements  for  cattle  moved  interstate 
from  the  area  of  Texas  previously 
classified  as  Class  C.  However,  the 
requirements  for  moving  cattle  interstate 
to  recognized  slaughtering 
establishments  or  quarantined  feedlots, 
for  moving  cattle  from  certified 
brucellosis-free  herds,  and  for  moving 
cattle  interstate  to  and  from  two 
premises  owned,  leased,  or  rented  by 
the  same  individual  remain  unchanged. 
Consequently,  we  anticipate  that  this 
interim  rule  will  not  have  a  significant 
effect  on  market  patterns  or  a  significant 
economic  impact  on  those  persons 
involved  in  the  interstate  movement  of 
cattle. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Paperwork  Reduction  Act. 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists  that  warrants 
publication  of  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movements  of  certain  cattle 
from  Texas  and  on  movements  of 
certain  cattle  within  Texas. 

Further,  in  accordanre  with  the 
administrative  procedure  provisions  in  5 


U.S.C.  553,  we  find  upon  good  cause  that 
prior  notice  and  other  public  procedures 
with  respect  to  this  interim  rule  are 
impracticable  and  contrary  to  the  public 
interest,  and  we  find  good  cause  for 
making  this  interim  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  We  will  consider 
comments  received  on  or  before  June  1, 
1987.  Any  amendments  we  make  to  this 
interim  rule  as  a  result  of  these 
comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Brucellosis,  Cattle, 
Hogs.  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  amending  9  CFR 
Part  78  as  follows: 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g.  115. 
117. 120. 121, 123-126, 134b,  134f;  7  CFR  2.17. 
2.51,  and  371.2(d). 

2.  In  §  78.41,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§  76.41    State/area  ctassification. 

***** 

(c)  Class  B — Arkansas,  Florida 
(Counties  of  Alachua,  Baker.  Bay, 
Bradford.  Calhoun.  Citrus.  Clay. 
Columbia.  Dixie.  Duval,  Escambia. 
Flagler.  Franklin.  Gadsden.  Gilchrist, 
Gulf.  Hamilton.  Hernando,  Holmes, 
Jackson.  Jefferson,  Lafayette,  Lake, 
Leon.  Levy.  Liberty,  Madison,  Marion, 
Nassau,  Okaloosa,  Orange,  Pasco. 
Pinellas.  Putnam.  Saint  Johns.  Santa 
Rosa,  Seminole,  Sumter.  Suwanee, 
Taylor.  Union.  Volusia.  Wakulla. 
Walton,  and  Washington),  Kentucky. 
Mississippi,  Oklahoma,  and  Texas. 

(d)  Class  C — Florida  (Counties  of 
Brevard.  Broward.  Charlotte.  Collier, 
Dade,  De  Soto,  Glades,  Hardee.  Hendry, 
Highlands.  Hillsborough,  Indian  River, 
Lee,  Manatee,  Martin,  Monroe, 
Okeechobee,  Osceola,  Palm  Beach,  Polk, 
Saint  Lucie,  and  Sarasota)  and 
Louisiana. 

Done  in  Washington,  DC.  this_31st  day  of 
March,  1987. 
].  K.  Atwell, 

Deputy  Administrator,  Veterinary  Services. 
Animal  and  Plant  Health  Inspection  Service. 
[FR  Doc.  87-7322  Filed  3-31-87;  10:52  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  500 

[No.  87-369] 

Public-Use  Forms;  Technical 
Amendment 

Dated:  March  27,  1987. 
agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Final  rule;  technical 
amendment. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  its  final 
regulation  concerning  Public-Use  Forms 
published  in  the  Federal  Register  on 
Friday,  February  27, 1987  (52  FR  5942)  in 
order  to  correct  typographical  and  other 
technical  errors  contained  in  the  Board's 
regulation. 

EFFECTIVE  DATE:  April  2,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Colleen  Devine,  Chief,  Management 
Analysis  Staff,  Administration  Office 
(202)  377-6025,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW.,  Washington, 
DC  20552. 

Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  finds  that,  because  of  the 
minor,  technical  nature  of  this  corrective 
amendment,  notice  and  public  procedure 
are  unnecessary,  as  is  the  30-day  delay 
of  the  effective  date. 

List  of  Subjects  in  12  CFR  Part  500 

Organization  and  functions 
(government  agencies). 

Accordingly,  the  Board  hereby 
amends  Part  500,  Subchapter  A.  Chapter 
V.  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  A-GENERAL 

PART  500— ORGANIZATION  AND 
CHANNELUNG  OF  FUNCTIONS 

1.  The  authority  citation  for  Part  500 
continues  to  read  as  follows: 


Authority:  Sec.  17,  47  Stat.  736,  as  amended 
(12  U.S.C.  1437);  sec.  402.  48  Stat.  1256,  as 
amended  (12  U.S.C.  1725);  Reorg.  Plan  No.  3 
of  1947, 12  FR  4981,  3  CFR  1943-48  Comp.,  p. 
1071;  Reorg.  Plan  No.  6  of  1961,  reprintedin 
12  U.S.C.A.  1437  App.  (West  Supp.  1986). 

§  500.31    [Amended] 

2.  In  §  500.31,  on  page  5943,  in  the 
second  column,  remove  line  37,  and 
revise  lines  38  to  the  end  of  the  same 
column,  excluding  footnote  #2,  to  read 
as  follows; 
AC — Application  for  Preliminary  Approval 

for  Conversion  from  Mutual  to  Stock  Form 

(insured  institutions). 
PS^Proxy  Statement  in  Connection  with 

Conversion  from  Mutual  to  Stock  Form 

(insured  institutions). 
OC — Offering  Circular  in  Connection  with 

Conversion  from  Mutual  to  Stock  Form 

(insured  institutions). 

(2)  Savings  and  Loan  Holding 
Company  forms  (described  more  fully  in 
§  584.10  of  this  chapter); 
Form 

H-(b)3 — Registration  Statement  (Corporation 

as  Trustee). 
H-(b)4 — Registration  Statement  (Creditor  as 

savings  and  loan  holding  company). 
H-(b)5— Registration  Statement  (Voting 

Trust). 
H-(b)10— Registration  Statement. 
H-(b)ll— Annual  Report. 
H-(b)12— Current  Report. 
H-(c)l— Notice  Filing  (Pursuant  to  S  584.2-1). 
H-{d)2 — Application  under  §  584.4. 
H-{ejl — Application  under  §  584.4. 
•         *         •         «         * 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 
Acting  Secretary. 

(FR  Doc.  87-7169  Filed  4-1-87:  8:45  am] 
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12  CFR  Part  564 
[No.  87-368] 

Recordkeeping  Requirements; 
Technical  Amendment 

Dated:  March  27, 1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule;  technical  and 

clarifying  amendment. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  lx)an 
Insurance  Corporation  ("FSLIC"),  has 
adopted  a  technical  amendment  and 


clarification  to  its  regulation  concerning 
the  insurance  coverage  of  joint  accounts. 
The  amended  regulation  clarifies  that 
the  signature  card  requirement  of 
§  564.9(b)  does  not  apply  to  any  jointly 
held  certificate  of  deposit  account 
{"joint  certificate  accounts")  evidenced 
by  a  negotiable  instrument.  In  this 
regard,  the  amended  regulation 
substitutes  a  general  reference  to  joint 
certificate  accounts  issued  in  negotiable 
instrument  form  for  the  current 
reference  to  accounts  issued  pursuant  to 
former  §§  545.1-5  and  563.3-3. 

On  March  3, 1987,  the  Board  adopted 
a  miscellaneous  conforming  and 
technical  amendment  to  21  parts  of  its 
regulations.  (52  FR  7120  (March  9, 1987)). 
One  of  the  sections  amended  was  12 
CFR  564.9(b)  (52  FR  at  7124). 
Inadvertently  the  text  of  the  regulatory 
language  of  the  amendment  to  §  564.9(b) 
contained  an  incorrect  reference  to  a 
section  of  the  Code  of  Federal 
Regulations.  By  its  action  today  the 
Board  hereby  revises  §  564.9(b)  to 
correct  that  error. 

EFFECTIVE  DATE:  April  2,  1987. 

FOR  further  INFORMATION  CONTACT: 

Kathy  Kresch,  Attorney,  (202)  377-6417 
or  Carol  J.  Johnson,  Attorney,  (202)  377- 
6357;  Regulations  and  Legislation 
Division,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  Section 
564.9(b)  of  the  Board's  Rules  and 
Regulations  for  the  FSLIC  (the 
"Insurance  Regulations")  provides  that, 
for  a  joint  account  to  qualify  for 
separate  insurance  coverage,  each  co- 
owner  of  the  account  must  personally 
execute  an  account  signature  card  and 
possess  withdrawal  rights.  12  CFR 
564.9(b)  (1986).  However,  in  that  section, 
the  Board  has  exempted  from  the 
account  signature  card  requirement 
"any  account  evidenced  by  a  certificate 
of  deposit  which  was  issued  pursuant  to 
S  545.1-5  of  this  chapter  or  evidenced  by 
a  certificate  which  was  issued  pursuant 
to  approval  granted  by  i  563.3-3  of  this 
chapter."  Id.  See  12  CFR  545.1-5  and 
563.3-3  (1975).  This  reference  is  outdated 
because  former  S§  545.1-5  and  563.3-3 
of  the  Insurance  Regulations,  which 
prescribed  certain  terms  for  marketable 
certificate  of  deposit  accounts  issued  by 
Federal  associations  and  FSLIC-insured 
institutions,  respectively,  were  deleted 
by  Board  Resolution  No.  82-193  in  1982 
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as  unnecessary.  See  47  FR  13776  (1962). 
Since  that  time,  however,  references  to 
§§  545.1-5  and  563.3-3  in  §  564.9(b) 
inadvertently  have  been  left  in  place. 
Therefore,  the  Board  is  amending 
§  564.9(b)  of  its  regulations  to  state  that 
the  signature  card  requirement  of  that 
section  does  not  apply  to  any  joint 
certificate  account  evidenced  by  a 
negotiable  instrument. 

Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  Hnds  that,  because  of  the 
technical  and  clarifying  nature  of  this 
amendment,  notice  and  public  procedure 
are  unnecessary,  as  is  the  30-day  delay 
of  the  effective  date. 

List  of  Subjects  in  12  CFR  Part  564 

Bank  deposit  insurance.  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

Accordingly,  the  Board  hereby 
amends  Part  564.  Subchapter  D,  Chapter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  564— SETTLEMENT  OF 
INSURANCE 

1.  The  authority  citation  for  Part  564 
continues  to  read  as  follows: 

AuUiority:  Sec.  5A.  47  Stat.  727.  as  added 
by  sec.  1.  64  Stat.  256.  as  amended  (12  U.S.C. 
1425a);  sec.  5B.  47  Stat.  727.  as  added  by  sec. 
4,  80  Stat.  824.  as  amended  (12  U.S.C.  1425b): 
sec.  17.  47  Stat.  736.  as  amended  (12  U.S.C. 
1437):  sec  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464);  sees.  401-405.  407,  48  Slat.  1255- 
1260.  as  amended  (12  U.S.C.  1724-1728. 1730): 
Reorg.  Plan  No.  3  of  1947. 12  FR  4981,  3  CFR, 
1943-48  Comp..  p.  1071.  5  564.9  (Amendedj. 

2.  Revise  the  text  of  §  564.9(b)  to  read 
as  follows: 

§  564.9    Joint  accounts. 


(b)  Qualifying  joint  accounts.  A  joint 
account  shall  be  deemed  to  exist  for  the 
purpose  of  insurance  of  accounts  only  if 
each  co-owner  has  personally  executed 
an  account  signature  card  and  possesses 
withdrawal  rights.  The  foregoing 
provisions  of  this  paragraph  (b)  shall  not 
be  applicable  with  respect  to  any 
account  evidenced  by  a  certificate  of 
deposit  which  was  issued  in  negotiable 
instrument  form. 
***** 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Acting  Secretary. 

(FR  Doc.  87-7170  Filed  4-1-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  86-ASW-33,  AmdL  39-5590] 

Airworthiness  Directives;  Sikorsky 
Aircraft  Model  S-61  Series  Helicopters 

agency:  Federal  Aviation 
Admini»tration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Bikorsky  Model  &-61  series 
helicopters  certificated  in  any  category 
by  individual  priority  letters.  The  AD 
requires  a  reduction  of  the  Sikorsky 
S-61  main  rotor  hub  lower  plate 
replacement  time  to  27.000  hours'  time  in 
service.  The  AD  is  needed  to  prevent 
cracking  of  the  main  rotor  hub  lower 
plate  which  could  result  in  the  loss  of 
the  helicopter. 

DATES:  Effective  Date:  April  21, 1987,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  86-23-08, 
issued  November  17, 1986.  which 
contained  this  amendment. 

Compliance:  As  stated  in  the  body  of 
the  AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  F.  Thompson.  Boston  Aircraft 
Certification  Office.  ANE-152.  New 
England  Region.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington. 
MassaOhusetts  01803,  Telephone  (617) 
723-7113. 

SUPPLSMENTARV  INFORMATION:  On 

November  1",  1986.  priority  letter  AD 
No.  86-23-08  was  issued  and  made 
effective  immediately  as  to  all  known 
U.S.  owrners  and  operators  of  certain 
Sikorsky  Model  S--61  series  helicopters. 
The  AO  was  prompted  by  examination 
of  additional  data.  The  AD  is  needed  to 
reduce  the  main  rotor  hub  lower  plate 
service  life  to  27.000  hours'  total  time  in 
servica  Specifically,  any  lower  hub 
plate  with  more  than  27,000  hours'  time 
in  service  must  be  removed  prior  to 
further  flight,  unless  previously 
accomplished,  and  thereafter  removed 
on  or  before  27.000  hours'  total  time  in 
service.  This  action  is  necessary  to 
prevent  operating  with  a  main  rotor 
lower  hub  plate  which  could  develop 
cracks  leading  to  the  failure  of  the 
component. 


Since  it  was  found  that  immediate 
corrective  action  was  required,  it  was 
determined  that  notice  and  public 
procedure  thereon  were  impracticable 
and  contrary  to  public  interest,  and  good 
cause  existed  to  make  the  AD  effective 
immediately  by  individual  priority 
letters  issued  November  17, 1986,  to  all 
known  U.S.  owners  and  operators  of 
certain  Sikorsky  Model  S-61  series 
helicopters.  These  conditions  still  exist 
and  the  AD  Is  hereby  published  in  the 
Federal  Register,  with  one  minor 
editorial  change,  as  an  amendment  to 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis,      I 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39  I 

Air  transportation.  Aircraft,  Aviation 
safety.  Safely. 

Adoption  of  the  Amendment 


PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  §  39.13  of  Part  39 
of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423: 
49  U.S.C.  ibefg)  (Revised  Pub.  L.  97-449, 
January  12,  1983):  and  14  CFR  11.89. 

§39.13    [AnModMll 

2.  By  adding  the  following  new  AD: 

Sikorsky  Aircraft:  Applies  to  Model  S-61 
series  helicopters,  certified  in  any 
category,  with  main  rotor  hub  lower 
plate.  P/N  S6110-23009-6  or  -8.  installed 
For  helicopters  with  main  rotor  hub  plates 
with  more  than  27.000  hours'  time  in  service 
on  the  effective  date  of  this  AD,  compliance 
is  required  prior  to  further  flight,  unless 
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already  accomplished,  and  thereafter  at 
intervals  not  to  exceed  27,000  hours'  time  in 
service. 

For  helicopters  with  main  rotor  hub  lower 
plate  with  27.000  or  less  hours'  time  in  service 
on  the  effective  date  of  this  AD.  compliance 
is  required  prior  to  the  accumulation  of  27,000 
hours'  time  in  service,  unless  already 
accomplished,  and  thereafter  at  intervals  not 
to  exceed  27.000  hours'  time  in  service. 

To  prevent  cracking  of  the  main  rotor  hub 
lower  plate,  accomplish  the  following: 

(a)  Remove  and  replace  the  main  hub  lower 
plate,  P/N  S6110-23009-6  or  -8,  with  a  new  or 
an  airworthy  part  of  the  same  part  number 
that  has  less  than  27.000  hours'  time  in 
service. 

(b)  In  accordance  with  FAR  Sections  21.197 
and  21.199.  the  helicopter  may  be  flown  to  a 
base  where  compliance  may  be 
accomplished. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
which  provides  an  equivalent  level  of  safety 
may  be  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  FAA.  New 
England  Region.  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803. 

This  amendment  becomes  effective 
April  21, 1987,  as  to  all  persons  except 
those  persons  to  wNom  it  was  made 
immediately  effective  by  priority  letter 
AD  86-23-08,  issued  November  17. 1986, 
which  contained  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  March  18, 
1987. 

Don  P.  Watson, 

Acting  Director.  Southwest  Region. 
[FR  Doc.  87-7201  Filed  4-1-87;  8:45  am] 
BajJNG  CODE  4910-1J-M 


14  CFR  PART  71 

[Airspace  Docket  No.  S6-AGL-35] 

Establishment  of  Transition  Area- 
Mora,  MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  The  nature  of  this  action  is  to 
establish  the  Mora,  Minnesota, 
transition  area  to  accommodate  a  new 
NDB  Runway  35  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Mora 
Municipal  Airport. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  June  4, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  R.  Heaps,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7360. 


SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  January  16, 1987.  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Mora, 
Minnesota,  transition  area  (52  FR  1925). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Mora.  Minnesota, 
transition  area  to  accommodate  aircraft 
utilizing  an  NDB  Runway  35  SIAP. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

PART  71-{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.89. 


§71.1S1    (Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Mora.  MN  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Mora  Municipal  Airport  (lat. 
45°53'05'N..  long.  93'16'20"W.);  and  within  3 
miles  each  side  of  the  177°  bearing  from  the 
Mora  NDB  (lat.  45''5325"N..  long. 
93°16'04'W.)  extending  from  the  5  mile  radius 
to  8.5  miles  south  of  the  airport. 

Issued  in  Des  Plaines.  Illinois,  on  March  18. 
1987. 

Teddy  W.  Burcham. 

Manager.  Air  Traffic  Division. 

(FR  Doc.  87-7204  Filed  4-1-87;  8:45  am] 

BILUNQ  CODE  MIO-ISHi 


14  CFR  Part  73 

[Airspace  Docket  No.  86-ANE-37] 

Amendment  to  Times  of  Designation 
for  Restricted  Areas  R-4102A  and  B, 
Fort  Devens,  MA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  times 
of  designation  for  Restricted  Areas  R- 
4102A  and  R-4102B.  Fort  Devens,  MA. 
by  reducing  the  published  hours  to  more 
accurately  reflect  real  time  utilization  of 
the  airspace  as  a  result  of  changing 
mission  requirements  of  the  using 
agency.  Further,  the  Notice  to  Airmen 
(NOT AM)  requirement  is  reduced  from 
48  hours  in  advance  to  24  hours  in 
advance  for  activation  of  R-4102A  and 
R^102B  at  other  than  the  specified 
times. 

EFFECTIVE  DATE:  0901  UTC.  June  4, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Gallant.  Airspace  and  Aeronautical 
Information  Requirements  Branch 
(ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9253. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  3. 1986,  the  FAA 
proposed  to  amend  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  change  the  times  of 
designation  for  Restricted  Areas  R- 
4102A  and  R-4102B.  Fort  Devens,  MA 
(51  FR  43616).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
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comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
73.41  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  reduces 
the  times  of  designation  for  Restricted 
Areas  R-4102A  and  R-4102B. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

PART  73— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows; 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510, 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

§  73.41    (Amended] 

2.  Section  73.41  is  amended  as  follows: 

R^lOZA  Fort  Devens,  MA  [Amended] 

By  removing  the  words  "0000  Friday  to 
2359  Saturday  local  time;  other  times  as 
specified  by  NOT  AM  issued  48  hours  in 
advance."  and  substituting  the  words  "0800 
to  2200  Saturday  local  time;  other  times  by 
NOT  AM  issued  24  hours  in  advance." 

R-4102B  Fort  Devens,  MA  [Amended] 

By  removing  the  words  "0000  Friday  to 
2359  Saturday  local  time;  other  times  as 
specified  by  NOTAM  issued  48  hours  in 
advance."  and  substituting  the  words  "0600 


to  2200  Saturday  local  time:  other  times  by 
NOTAM  issued  24  hours  in  advance." 

Issued  in  Washington,  DC,  on  March  24. 
1987. 

Daniel ).  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  87-7202  Filed  4-1-87;  8:45  am) 
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14  CFR  Part  73 

[Airspace  Docket  No.  87-AWP-3] 

Alteration  of  Restricted  Areas  R-2531 
A  and  B,  Tracy,  CA,  and  R-4809, 
Tonopah,  NV 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  for  Restricted  Areas  R-2531  A 
and  B  located  near  Tracy,  CA,  and  R- 
4809  located  near  Tonopah,  NV.  This 
action  is  necessary  to  reflect  the  change 
in  name  for  the  agency  conducting 
energy  and  development  research. 
EFFECTIVE  DATE:  0901  UTC,  June  4, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  B.  Oitmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (iATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9245. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  is  to 
designate  the  Department  of  Energy  as 
the  usirig  agency  for  R-2531  A  and  B  and 
R-4809.  The  change  in  using  agency 
does  not  alter  the  assignment  of 
airspace  or  the  type  of  activities 
conducted  in  the  restricted  areas.  Since 
this  amendment  is  procedural  in  nature 
and  has  no  affect  on  airspace  users,  I 
find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendiient  in  which  the  public  would 
not  be  particularly  interested.  Sections 
73.25  and  73.48  of  Part  73  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6C  dated  January  2. 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is       j 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

PART  73— [AMENDED] 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows; 

1.  The  autHority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  4^  U.S.C.  1348(a).  1354(a).  1510. 
1522;  Executiv-E  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97^149,  [anuary  12. 1983):  14 
CFR  11.69. 

§73.23    [Amended] 

2.  Section  p.23  is  amended  as  follows: 
R-2531A  Tracy,  CA  [Amended] 

By  removing  the  present  using  agency  and 
substituting  the  following:  Using  agency. 
Department  of  Energy,  San  Francisco 
Operations  Office,  CA. 

R-2531B  Tracy,  CA  [Amended] 

By  removing  the  present  using  agency  and 
substituting  the  following:  Using  agency. 
Department  of  Energy,  San  Francisco 
Operations  Office,  CA. 

§73.48    [Amended] 

3.  Section  73.48  is  amended  as  follows: 
R-4809  Tonopah,  NV  (Amended] 

By  removing  the  present  using  agency  and 
substituting  the  following:  Using  agency. 
Department  of  Energy,  Albuquerque 
Operations  Office,  NM. 

Issued  in  Washington.  DC.  on  March  24. 
1987. 

Daniel ).  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  87-7203  Filed  4-l-«7;  8:45  am) 

BILUNO  COOE  «t10-13-M 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19'CFR  Part  24 

Current  IRS  Interest  Rate  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  Calculation  of 
Interest. 


10561 


summary:  The  Tax  Reform  Act  of  1988 
established  a  new  method  of 
determining  the  adjusted  rate  of  interest 
on  applicable  overpayments  or 
underpayments  of  Customs  duties.  The 
new  method  provides  a  two-tier  system 
based  on  the  short-term  Federal  rate 
and  is  adjusted  quarterly.  This  notice 
advises  the  public  that  the  interest  rate, 
as  set  by  the  internal  Revenue  Service, 
will  be  9  percent  for  underpayments  and 
8  percent  for  overpayments  for  the 
quarter  beginning  April  1. 1987.  It  is 
being  published  for  the  convenience  of 
the  importing  public  and  Customs 
personnel. 

EFFECTIVE  DATE:  April  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Hamilton,  Revenue  Branch, 
National  Finance  Center,  U.S.  Customs 
Service,  P.O.  Box  68901,  Indianapolis.  IN 
46268,  (317)  298-1245. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  notice  published  in  the  Federal 
Register  on  January  5, 1987  {52  FR  255), 
Customs  advised  the  public  that  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514), 
amended  26  U.S.C.  6621  mandating  a 
new  method  of  determining  the  interest 
rate  paid  on  applicable  overpayments  or 
underpayments  of  Customs  duties.  The 
new  method  provides  a  two-tier  system 
based  on  the  short-term  Federal  rate.  As 
amended.  26  U.S.C.  6621  provides  that 
the  interest  rate  that  Treasury  pays  on 
overpayments  will  be  the  short-term 
Federal  rate  plus  2  percentage  points. 
The  interest  rate  paid  to  the  Treasury 
for  underpayments  will  be  the  short- 
term  Federal  rate  plus  3  percentage 
points.  The  rates  will  be  rounded  to  the 
nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
J     on  the  average  market  yield  on 

outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly.  The  rates  are 
determined  during  the  first  month  of  a 
calendar  quarter  and  become  effective 
for  the  following  quarter.  The  notice  of 


January  5. 1967.  provided  that  the  rate  of 
interest  for  the  period  of  January  1. 
1987-April  1. 1987,  was  9  percent  for 
underpayments  and  8  percent  for 
overpayments.  The  Internal  Revenue 
Service  has  announced  that  the  interest 
rates  will  remain  unchanged  for  the 
second  quarter  of  1987. 

Determination 

It  has  been  determined  that  the  rate  of 
interest  for  the  period  of  April  1, 1967- 
July  1. 1987,  is  9  percent  for 
underpayments  and  8  percent  for 
overpayments.  This  rate  will  remain  in 
effect  until  July  1, 1987,  when  it  is 
subject  to  change.  These  rates  will 
remain  in  effect  until  changed  by 
another  notice  in  the  Federal  Register. 
Appropriate  amendments  will  be  made 
to  the  Customs  Regulations  in  a  future 
document. 

Dated:  March  27, 1987. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 
[FR  Doc.  87-7197  Filed  4-1-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

[FAP  6H5504/R870;  FRL  3180-2] 

Pesticide  Tolerance  for  Iprodione 
AGENCY:  Environmental  Protection 


Agency  (EPA). 
ACTION:  Final  rule. 


summary:  This  rule  establishes  a  food 
additive  regulation  for  the  combined 
residues  of  the  fungicide  iprodione,  its 
isomer  and  metabolite  in  or  on  the  food 
commodity  dried  ginseng,  when  present 
therein  as  a  result  of  application  of  the 
fungicide  to  the  growing  crop.  The 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
fungicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  Effective  on  April  2, 
1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (FAP 
6H5504/R870)  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460 


Office  location  and  telephone  number 
Rm.  716B,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703- 
557-1806). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  November  12, 1986.  (51  FR 
41004)  that  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick.  NJ  08903. 
submitted  food  additive  petition  6H5504 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  Kentucky  and  North 
Carolina  proposinge  to  establish  a 
regulation  to  permit  the  combined 
residues  of  the  fungicide  iprodione  (3- 
{3,5-dichlorophenyl)-A^-(l-methylethyl- 
2,4-dioxo-l-imidazolidinecarboxamideJ. 
its  isomer  |3-(l-methylethy)-N-(3,5- 
dichlorophenyl)-2.4-dioxo-l- 
imidazolidinecarboxamide]  and  its 
metabolite  (3-{3.5-dichlorophenyl)-2,4- 
dioxo-1-imidazolidine-carboxamide  in 
or  on  the  food  commodity  dried  ginseng 
at  4  parts  per  million  (ppm). 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  a  related 
document  [PP  6E3426/R410]  proposing  a 
tolerance  for  iprodione  in  or  on  ginseng, 
published  in  the  Federal  Register  of 
February  11. 1987  (52  FR  4356). 

The  metabolism  of  iprodione  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  liquid 
chromatography  using  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  An  analytical 
enforcement  method  is  currently 
available  in  the  Pesticide  Analytical 
Manual  (PAM)  Volume  II.  The  pesticide 
is  considered  useful  for  the  purpose  for 
which  the  regulation  is  sought,  and  it  is 
concluded  that  the  fungicide  can  be 
safely  used  in  the  prescribed  manner 
when  such  use  is  in  accordance  with  the 
label  and  labeling  registered  pursuant  to 
the  Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  (FIFRA)  as  amended 
(86  Stat.  973.  7  U.S.C.  135(a)  et  seq.). 
Therefore,  the  food  additive  regulation 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
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the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  food 
additive  levels  or  conditions  for  safe  use 
of  additives,  or  raising  such  food 
additive  levels  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24945). 

List  of  Subjects  in  21  CFR  Part  193 

Food  additives.  Pesticides  and  pests. 
Recording  and  recordkeeping 
requirements. 

Dated:  March  16. 1987. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

PART  193— {AMENDED! 

Therefore.  21  CFR  Part  193  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

2.  Section  193.253  is  amended  by 
adding  and  alphabetically  inserting  the 
food  commodity  dried  ginseng  to  read  as 
follows: 

§  193.253    Iprodione. 


Foods 


GInsefig.  dned . 


Paris  per 
million 


4.0 
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BILUNG  COOe  6S«0-S0-M 

21  CFR  Parts  193  and  561 
[FAP  1H5280/R879;  FRL  3180-3] 

Pesticide  Tolerances  for  Clopyralid 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  These  rules  establish  food 
and  feed  additive  regulations  to  permit 
residues  of  the  herbicide  clopyralid.  in 
or  on  certain  food  and  feed 
commodities.  These  regulations,  to 
establish  maximum  permissible  levels 


for  residues  of  clopyralid.  were 

requested  by  Dow  Chemical  Co.,  USA. 

EFFECTIVE  DATE:  Effective  on  April  2, 

1987. 

ADDRESS:  Written  objections,  identified 

by  the  document  control  number  (FAP 

1H5280/R8791.  may  be  submitted  to  the 

Hearing  Clerk  (A-110).  Environmental 

Protection  Agency.  Rm.  3708.  401  M  St. 

SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Mountfort.  Product  Manager 
(PM)  23.  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  287.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202  (703- 
557-1830). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  December  24. 1980  (45  FR 
85153).  which  announced  that  Dow 
Chemical  Co..  USA,  P.O.  Box  1706, 
Midland,  MI  48640  submitted  food/feed 
petition  1H5280  proposing  to  amend  21 
CFR  Parts  193  and  561  by  establishing 
regulations  permitting  residues  of 
clopyralid  (3,6-dichloro-2- 
pyridinecarboxylic  acid)  in  or  on  the 
commodity  milling  fractions  (except 
flour)  of  wheat  at  5  parts  per  million 
(ppm). 

Dow  Chemical  Co.  subsequently 
amended  the  petition  (48  FR  32078;  July 
13, 1983)  by  proposing  tolerances  in  or 
on  the  commodities  milling  fractions 
(except  flour)  of  barley,  wheat,  and  oats 
at  12  ppm. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerances 
were  discussed  in  the  final  rule 
document  (PP  1F2439,  4F3054/R878]. 
appealing  elsewhere  in  this  issue  of  the 
Federal  Register. 

Based  on  the  NOEL  of  15  milligrams/ 
kilogram  (mg/kg)  in  a  2-year  rat  chronic 
feeding/oncogenicity  feeding  study  and 
a  100-fold  safety  factor,  the  provisional 
acceptable  daily  intake  (PADI)  has  been 
set  at  0.15  mg/kg/day.  These  tolerances 
and  those  established  in  [PP  1F2439, 
4F3054/R878J  final  rule  document,  have 
a  theoretical  maximum  residue 
contribution  of  0.0075  mg/kg/day  and 
will  utilize  5.06  percent  of  the  PADL 

The  nature  of  the  residue  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
Because  of  the  long  lead-time  from 
establishing  this  tolerance  to  publication 


of  the  enforcement  methodology  in  the 
Pesticide  Anallytical  Manual  Volume  IL 
the  analytical  methodology  is  being        ^ 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from:    .. 
William  Crosse,  Chief,  Information 
Services  Branch,  Program 
Management  and  Support  Division 
(TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.  SW, 
Office  location  and  telephone  number 
Room  223,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Adequate  tolerances  for  secondary 
residues  in  meat.  milk,  poultry,  and  eggs 
resulting  from  this  use  of  the  pesticide 
are  established  in  the  final  rule 
document  cited  in  the  preceeding 
paragraph.  There  are  currently  no 
regulatory  actions  pending  against  the 
pesticide. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  regulations 
are  sought.  It  is  concluded  that  the  j 

pesticide  may  be  safely  used  in  the 
prescribed  manner  when  such  use  is  in 
accordance  with  the  label  and  labeling 
registered  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  (86  Stat.  973,  89  Stat. 
751,  U.S.C.  135(a)  et  seq.)  and  is 
established  as  set  forth  below. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that      , 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4. 1981  (46  FR  24945). 

List  of  Subjects  in  21  CFR  Parts  193  and 
561 

Food  additives.  Animals  feeds. 
Pesticides  and  pests. 

Dated:  March  23, 1987. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  21  CFR,  Chapter  I,  is 
amended  as  follows: 


PART  193^  AMENDED] 

1.  In  Part  193: 

a.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 
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Authority:  21  U.S.C.  348. 

b.  Section  193.472  is  added  to  Subpart 
A  to  read  as  follows: 

S  193.472    aopyralid. 

Tolerances  are  established  for 
residues  of  the  herbicide  clopyralid  (3,6- 
dichloro-2-pyridinecarboxylic  acid],  in 
or  on  the  following  foods: 


Foods 


Bartey.  milled  fractions  (except  Hour). 
Oats,  milled  tractions  (encept  tkxjr) ... 
Wheal,  moled  (Tactions  (except  (lour) 


Parts  per 
miHion 


12.0 
12.0 
12.0 


PART  561— [AMENDED] 

2.  In  Part  561: 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  561.439  is  added  to  read  as 
follows: 

§  561.439    Clopyralid. 

Tolerances  are  established  for 
I  residues  of  the  herbicide  clopyralid  (3,6- 
dichloro-2-pyridinecarboxylic  acid],  in 
or  on  the  following  feeds: 


Feeds 


Barley,  milled  tractions  (except  (lour). 
Oats,  milled  tractions  (except  (tour)... 
Wheat.  miHed  tractions  (except  dour) 


Parts  per 
mllion 


12.0 
12  0 
12.0 
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BILUNG  CODE  6560-SO-M 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  54  and  602 
[T.D.  S133] 

Payment  of  Excise  Tax  on  Reversion 
of  Qualified  Plan  Assets  to  Employer 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  regarding  the 
payment  of  the  excise  tax  by  employers 
receiving  (directly  or  indirectly) 
reversions  of  qualified  plan  assets 
required  by  the  Tax  Reform  Act  of  1986. 
The  regulations  would  provide  the 
public  with  guidance  needed  to  file  the 
appropriate  returns  and  would  affect  all 
employers  maintaining  qualified  plans 
who  receive  reversions  of  qualified  plan 
assets.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 


serves  as  the  comment  document  for  the 
notice  of  propose  rulemaking  published 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register. 
DATES:  These  amendments  are 
applicable  for  reversions  occurring  after 
December  31. 1985. 
for  further  information  contact: 
Suzanne  K.  Tank  of  the  Employee  Plans 
and  Exempt  Organizations  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224 
(Attention:  CC:LR:T)  (202-566-3938,  not 
a  toll-free  number). 

supplementary  information: 

Background 

This  document  contains  temporary 
regulations  regarding  the  payment  of  the 
excise  tax  on  reversions  of  qualified 
plan  assets  imposed  by  section  4980  of 
the  Internal  Revenue  Code  of  1986.  Since 
the  excise  tax  added  by  section  1132  of 
the  Tax  Reform  Act  of  1986  applies  to 
reversions  occurring  after  December  31, 
1985.  there  is  a  need  for  immediate 
guidance  relating  to  the  manner  and 
time  for  paying  the  excise  tax  so  that 
employers  maintaining  qualified  plans 
can  comply.  These  regulations  will 
remain  in  effect  until  superseded  by 
final  regulations  on  this  subject. 

Explanation  of  Provisions 

Section  1132  of  the  Tax  Reform  Act  of 
1986  adds  section  4980  to  the  Internal 
Revenue  Code  of  1986.  Section  4980 
imposes  a  tax  of  10  percent  of  the 
amount  of  any  employer  reversion  from 
a  qualified  plan.  The  tax  imposed  shall 
be  paid  by  the  employer  maintaining  the 
plan. 

This  Treasury  decision  provides  that 
employers  shall  pay  this  tax  quarterly 
an(i  the  tax  will  be  due  not  later  than 
the  last  day  of  the  second  month 
following  the  calendar  quarter  in  which 
the  reversion  occurs. 

Nonapplicability  of  Executive  Order 
12291 

The  Commissioner  of  Infernal 
Revenue  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  The  requirements 
have  been  approved  by  OMB  under 
control  number  1545-0575. 


Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Drafting  Information 

The  principal  author  of  this  regulatory- 
amendment  is  Suzanne  K.  Tank  of 
Employee  Plans  and  Exempt 
Organizations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects 

26  CFR  Part  54 

Pensions. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  amendments  to  the 
regulations 

Accordingly.  26  CFR  Parts  54  and  602 
are  amended  as  follows: 

PART  54— PENSION  EXCISE  TAXES 

Paragraph  1.  The  authority  for  Part  54 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  2.  New  §  54.6011-lT  is  added 
immediately  after  §  54.6011-1  to  read  as 
follows: 

§  54.6011-lT    General  requirement  of 
return,  statement,  or  list  (temporary). 

Every  employer  liable  for  the  tax 
imposed  under  section  4980(a)  with 
respect  to  an  employer  reversion  (as 
defined  in  section  4980(c)(2))  shall  file  a 
quarterly  return  on  Form  5330  and  shall 
include  therein  the  information  required 
by  such  form  and  the  instructions  issued 
with  respect  thereto.  The  quarterly 
return  on  Form  5330  shall  be  filed  with 
respect  to  employer  reversions  from 
each  qualified  plan  (as  defined  in 
section  4980(c)(1)). 

Par  3.  New  §  54.6071-lT  is  added 
immediately  after  §  54.6011-lT  to  read 
as  follows: 

§  54.6071-lT    Time  for  filing  returns 
(temporary). 

(a)  In  general.  Each  quarterly  return 
required  by  §  54.6011-lT  shall  be  filed 
not  later  than  the  last  day  of  the  second 
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month  following  the  calendar  quarter  in 
which  the  reversion  occurs. 

(b)  Extension  of  time  for  filing  with 
ri'spect  to  certain  reversions.  All  returns 
required  by  §  54.6011-lT  for  reversions 
occurring  on  or  before  March  31, 1987 
shall  be  filed  not  later  than  May  31, 
1987. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par  4.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 
Aulhorily:  26  U.S.C.  7805. 

§602.101(c)    (Amended) 

Par  5.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 

the  table  "§  54.6011-lT 1545- 

0575"  and  "§54.6071-1T 1545- 

0575". 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  would  be  impractical  to  issue 
it  first  under  the  notice  and  comment 
procedure  provided  in  5  U.S.C.  553(b)  or 
subject  to  the  effective  date  limitation  of 
5  U.S.C.  553(d). 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  March  18, 1987. 
|.  Edger  Meniz, 

Assistant  Secretary  of  the  Treasury: 
|FR  Doc.  87-7306  Filed  4-1-87:  8:45  am| 

BILUNG  CODE  4430-01-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  228 

Disposal  of  Mineral  Materials 

agency:  Forest  Service.  USDA. 
action:  Interim  rule:  request  for  public 
comment. 

summary:  Existing  regulations  at  36 
CFR  Part  228,  Subpart  C  authorize  the 
noncompetitive  sale  of  mineral 
materials  up  to  100.000  cubic  yards  in 
any  one  sale  or  200,000  cubic  yards  in 
any  one  State  for  the  benefit  of  any 
applicant  in  any  period  of  twelve 
consecutive  calendar  months.  This 
interim  rulemaking  would  authorize  the 
noncompetitive  sale  of  larger  amounts  of 
mineral  materials  upon  a  determination 
by  the  Chief  of  the  Forest  Service  that 
disposal  of  mineral  materials  in  excess 
of  the  volume  limitations  is  necessary  to 
respond  to  emergency  situations,  to 
prevent  the  curtailment  of  locatable 
mineral  operations  which  generate  large 


volumes  of  mineral  materials  as  a  by- 
product, or  to  respond  to  a  critical 
public  need  for  the  prompt  development 
of  mineral  leases  or  mining  claims  on 
federal  lands.  The  agency  is  also 
requesting  comments  on  the  interim  rule 
which  it  will  consider  in  developing  a 
final  rule. 

dates:  This  rule  is  effective  April  2, 
1987.  Comments  on  this  rule  are  due  on 
or  before  /une  1, 1987. 
ADDRESS:  Send  comments  or  inquiries 
to:  F.  Dale  Robertson,  Chief,  (2650), 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington  DC  20013-6090.  The  public 
may  inspect  comments  received  at  the 
office  of  the  Minerals  and  Geology 
Management  Staff  located  in  Room  606. 
1621  North  Kent  Street,  Arlington,  VA, 
during  regular  business  hours  (8:00  a.m. 
to  4:00  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 

Steve  Marshall,  Minerals  and  Geology 

Staff,  Forest  Service,  USDA,  (703)  235- 

3142. 

SUPPLEMENTARY  INFORMATION:  The 

Materials  Act  of  July  31, 1947  [30  U.S.C. 
601  et  seq.)  allows  the  Secretary  of 
Agriculture  to  sell  mineral  materials 
noncompetitively  where  their 
competitive  sale  would  be 
impracticable.  Existing  regulations  at  36 
CFR  Part  228,  Subpart  C  covering  sales 
of  mineral  materials  limit  the 
noncompetitive  sale  of  mineral 
materials  to  200,000  cubic  yards  or 
weight  equivalent  to  any  entity  per  year 
per  State.  These  regulations  require  that 
the  United  States  receive  the  appraised 
fair  market  value  for  any  mineral 
materials  sold  noncompetitively.  The 
existing  regulations  do  not  provide  for 
situations  where  the  disposal  of  larger 
quantities  of  mineral  materials  is 
necessary  to  respond  to  emergency 
situations  affecting  public  health,  safety, 
or  property,  to  prevent  the  curtailment 
of  locatable  mineral  operations  which 
generate  large  volumes  of  mineral 
materials  as  a  by-product,  or  to  respond 
to  a  critical  public  need  for  the  prompt 
development  of  mineral  leases  issued  by 
the  United  States  or  mining  claims 
locatep  under  the  United  States  mining 
laws.  I 

A  situation  has  arisen  in  California 
wherQin  a  claimant  mining  locatable 
minerals  on  a  National  Forest  may  be 
forced  to  periodically  cease  its 
operations  because  of  the  200,000  cubic 
yard  limitation  currently  in  effect.  The 
claimant  has  a  mining  operation  for 
locatable  minerals  where  sand  and 
gravel  are  produced  as  a  by-product. 
Until  now.  this  sand  and  gravel  has 
been  disposed  of  through 
noncempetitive  sales  to  the  claimant.  It 
has  been  impractical  to  offer  the 


material  competitively.  This 
impracticality  is  brought  on  by  the  sand 
and  gravel  production  being  an  integral 
part  of  the  mining  operation.  The 
production  rate  of  sand  and  gravel  is 
determined  by  the  production  schedule 
for  locatable  minerals.  Previously,  by- 
product sand  and  gravel  has  been  of 
small  enough  volumes  that  the  yardage 
limitation  has  not  posed  a  problem. 
Now,  however,  increased  production  of     | 
locatable  minerals  is  scheduled.  This 
will  result  in  more  sand  and  gravel 
being  produced  than  can  be 
accommodated  noncompetitively  under 
the  existing  regulations.  This  situation 
has  convinced  the  Agency  that  it  needs 
the  flexibility  to  meet  such  rare  needs  in 
the  future,  wherever  they  may  arise. 
In  addition  to  the  current  situation, 
future  emergency  need  for  disposal  of 
this  class  of  materials  may  not  permit 
the  time-consuming  competition 
required  by  36  CFR  228.58.  Emergencies 
might  include  such  situations  as  large 
volumes  of  sand  and  gravel  being 
needed  for  constructing  dikes  during 
floods.  The  Agency  has  determined  that 
it  cannot  meet  a  current  or  future 
emergency  need  without  amending  the 
existing  regulations  in  Part  228. 

This  interim  rulemaking  will  give  the  . 
Forest  Service  the  flexibility  to  meet  a    ' 
request  for  the  noncompetitive  sale  of 
large  amounts  of  mineral  materials  and 
to  meet  situations  where  property, 
health  and  safety  are  threatened.  This 
authority  will  be  equally  applicable  to 
all  entities,  whether  large  or  small.  It  is 
similar  to  a  rulemaking  made  by  the 
Bureau  of  I^nd  Management  in  June  of 
1986  (43  CPR  Part  3610:  51  FR  22079;  June 
18, 1986). 

Immediate  provision  for  authorizing  , 
noncompetitive  sales  of  mineral 
materials  in  excess  of  the  volume 
limitations  presently  set  forth  at  36  CFR 
228.59  is  necessary  to  ensure  that 
environmental  damage  and  safety 
hazards  on  National  Forest  System 
Lands  are  prevented.  If  this  authority  is 
not  effective  immediately,  the  Forest 
Service  also  may  be  unable  to  respond 
to  emergencies  affecting  public  health, 
safety  and  property  that  may  occur  in 
the  short-term.  Therefore,  in  accordance 
with  the  exception  in  the  rulemaking 
procedures  5  U.S.C.  553(b)  and 
Department  of  Agriculture  policy  (36  FR 
13804),  it  has  been  found  upon  good 
public  cause  that  prior  notice  and  other 
public  procedures  with  respect  to  this 
interim  rule  are  both  impracticable  and 
contrary  to  the  public  interest.  Making 
the  interim  rule  effective  i.Timediately 
upon  publication  also  is  consistent  with 
the  exception  in  the  rulemaking 
procedures  at  5  U.S.C.  553(d)  which 
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allows  a  rule  fo  take  effect  without 
thirty  days  prior  public  notice  when  the 
rule  relieves  a  restriction  such  as  the 
unconditional  volume  limitation  set 
forth  at  36  CFR  228.59.  The  Forest 
Service  invites  the  public  to  comment  on 
the  interim  rule.  These  comments  will  be 
considered  in  development  of  a  final 
rule. 

Based  on  both  past  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  USDA 
procedures  and  it  has  been  determined 
that  this  rule  is  not  a  major  rule. 
Additionally,  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  interim  rulemaking  contains  no 
information  collection  requirements 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et.  seq. 

List  of  Subjects  in  36  CFR  Part  228 

Administrative  practice  and 
procedure.  Environmental  protection, 
Mines,  National  forests,  Public  lands- 
mineral  resources.  Rights  of  way, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Wilderness 
areas. 

Therefore,  for  the  reasons  set  forth 
above.  Subpart  C  of  Part  228  of  Title  36 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  228— {AMENDED] 

1.  The  Authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  30  Stat.  35  and  36,  as  amended 
(16  U.S.C.  478,  551).  and  94  Stat.  2400. 

2.  Amend  §  228.59  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 


§228.59 
tales. 


Negotiated  or  noncompetitive 


(e)  Exceptions.  (1)  The  Chief  of  the 
Forest  Service  may  authorize  the 
noncompetitive  sale  of  mineral 
materials  in  excess  of  the  volume 
limitations  in  paragraphs  (a),  (b),  and  (d) 
of  this  section  when  necessary  to: 

(i)  Respond  to  an  emergency  affecting 
public  health,  safety  or  property; 

|ii)  prevent  the  curtailment  of 
operations  conducted  under  the  United 
States  mining  laws  of  May  10. 1872.  as 


amended  (30  U.S.C.  22  et  seq.)  which 
generate  large  volumes  of  mineral 
materials  as  a  by-product;  or 

(iii)  respond  to  a  critical  public  need 
for  the  prompt  development  of  a  mineral 
lease  issued  by  the  United  States  or  a 
mining  claim  located  under  the  United 
States  mining  laws  of  May  10. 1872,  as 
amended  (30  U.S.C.  22  et  seq.). 

(2)  Any  noncompetitive  sale  of 
mineral  materials  in  excess  of  the 
volume  limitations  in  paragraphs  (a),  (b), 
and  (d)  shall  be  subject  to  such 
restrictions  as  the  Chief  of  the  Forest 
Service  determines  to  be  in  the  public 
interest. 

(3)  Nothing  in  this  paragraph  shall 
otherwise  alter  the  requirements  of 
paragraphs  (a)  through  (d)  of  this 
section. 

Dated:  March  27, 1987. 
Douglas  W.  MacCleery, 

Deputy  Assistant  Secretary  for  Natural 
Resources  and  Environment. 
[FR  Doc.  87-7304  Filed  4-1-87:  8:45  ami 
BILLING  CODE  3410-11-M 


ENVIRONMENTAL  PROTECTrON 
AGENCY 

40  CFR  Part  180 

[PP  1F2439,  4F3054/R878;  FRL  3180-11 

Pesticide  Tolerances  for  Clopyralid 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
clopyralid,  in  or  on  certain  raw 
agricultural  commodities.  This 
regulation,  to  establish  maximum 


permissible  levels  for  residues  of 
clopyralid  in  or  on  the  commodities,  was 
requested  by  Dow  Chemical  Co.,  USA. 

EFFECTIVE  DATE:  Effective  on  April  2, 
1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  [PP  1F2439.  4F3054/ 
R878],  may  be  submitted  to  the:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail;  Richard  Mounffort,  Product 
Manager  (PM)  23,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 

Office  location  and  telephone  number: 
Rm.  237,  CM^2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (703- 
557-1830). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  notices  which  announced  the 
filing  and/or  amendment  of  pesticide 
petition  (PP)  1F2439  by  Dow  Chemical 
Co.,  USA,  P.O.  Box  1706,  Midland,  Ml 
48640,  proposing  tolerances  for  residues 
of  the  herbicide  clopyralid  (3,6-dichloro- 
2-pyridinecarboxylic  acid),  in  or  on 
certain  raw  agricultural  commodities  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

The  following  chart  shows  a  summary 
of  actions  on  PP  1F2439  for  various  raw 
agricultural  commodities,  from  the  initial 
filing  notice  (45  FR  85153;  December  24, 
1980)  to  the  amendments  in  52  FR  8528 
of  March  18, 1987.  The  series  of 
amendments  during  the  period  July  13, 
1983  to  March  18, 1987,  consist  of 
increasing  the  tolerance  levels  and/or 
proposing  additional  tolerances. 
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In  the  Federal  Register  of  April  18, 
1984  (49  FR  15267)  EPA  announced  that 
Dow  Chemical  Co.,  USA  filed  PP  4F3054 
proposing  a  tolerance  for  residues  of  the 
herbicide  clopyralid  in  or  on  forage 
grasses  at  100  ppm,  subseqently 
amended  in  51  FR  36853.  October  16, 
1986,  by  increasing  the  tolerance  level  to 
500  ppm  and  changing  the  commodity 
description  to  "grasses,  forage  and  hay". 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 

A  related  document  (FAP 1H5280/ 
R879).  establishing  regulations 
permitting  residues  of  clopyralid  in  or  on 
certain  food  and  feed  items,  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  Agency  has  evaluated  the  data 
submitted  in  the  petition  and  other 
relevant  material.  The  data  considered 
include: 

1.  Plant  and  animal  metabolism  studies. 

2.  A  rat  oral  lethal  dose  (LD50)  with  an 
L050  of  4,300  milligrams/kilogram  (mg/kg)  of 
tiody  weight. 

3.  A  13-week  mouse  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  750  mg/ 
kg/day. 

4.  A  IBO-day  feeding  study  with  a  NOEL 
greater  than  (>)  150  mg/kg/day,  the  highest 
dose  tested  (HDT). 

5.  A  pilot  rabbit  teratology  and  a  rabbit 
teratology  study  with  a  developmental  NOEL 
>250  mg/kg/day  (HDT). 

6.  A  rat  teratology  study  with  a 
developmental  NOEL  of  250  mg/kg/day 
(HDT)  and  a  maternal  toxicity  NOEL  of  75 
mg/kg/day. 

7.  A  2-generation  rat  reporoduction  study 
with  a  reproductive  NOEL  of  >1.500  mg/kg/ 
day. 

8.  A  1-year  dog  feeding  study  with  a  NOEL 
of  100  mg/kg/day. 

9.  A  2-year  rat  chronic  feeding/ 
oncogenicity  study  with  a  NOEL  of  50  mg/kg/ 
day  with  no  observed  oncogenic  potential 
under  conditions  of  the  study  up  to  and 
including  150  mg/kg/day  (HDT). 

10.  A  repeat  2-year  rat  chronic  feeding/ 
oncogenicity  study  with  a  NOEL  of  15  mg/kg/ 
day  with  no  observed  oncogenic  potential 
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under  coiditions  of  the  study  up  to  1,500  mg/ 
kg/day  (HDT). 

11.  A  Zryear  mouse  oncogenicity  study  with 
no  obserted  oncogenic  potential  under 
conditions  of  the  study  up  to  and  including 
2,000  mg/kg/day  (HDT). 

12.  A  dominant  lethal  assay,  negative. 

13.  In  vivo  rat  cytogenic  study,  negative. 

14.  In  vitro  Salmonella  and  Saccharomyces 
assay,  n^ative. 

15.  An  in  vivo  mouse  host  mediated  assay, 
negative. 

Based  on  a  NOEL  of  15  mg/kg/day  in 
the  repeat  2-year  chronic  feeding 
oncogenicity  study  and  a  100-fold  safety 
factor,  the  provisional  acceptable  daily 
intake  (PADI)  has  been  set  at  0,15  mg/ 
kg/day.  These  tolerances,  and  those 
established  elsewhere  in  this  issue  of 
the  Federal  Register,  have  a  theoretical 
maximum  residue  contribution  of  0.0075 
mg/kg/day  and  would  utilize  5.06 
percent  of  the  PADL 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
clopyralid.  The  metabolism  of  clopyralid 
in  plants  and  animals  is  adequately 
understood  for  purposes  of  the 
tolerances  set  forth  below.  An  analytical 
method^  gas  chromatography,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead-time  from 
establishing  this  tolerance  to  publication 
of  the  enforcement  methodology  in  the 
Pesticide  Analytical  Manual  Volume  II, 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from: 
William  Crosse,  Chief,  Information 
Service  Branch,  Program  Management 
and  Support  Division  (TS-767C), 
Offioe  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  223.  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
The  tolerances  are  adequate  to  cover 
residues  that  would  result  in  meat  milk. 


poultry,  and  eggs.  The  Agency  concludes 
that  the  tolerances  will  protect  the 
public  health.  Therefore,  the  tolerances 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the  I 

requirements  of  section  3  of  Executive 
Order  12291.i 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subject  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commmodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  23. 1987. 
Douglas  D.  C«mpt, 
Director,  Office  of  Pesticide  Programs. 

PART  180— (AMENDED! 

Therefore^  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  £1  U.S.C.  346a. 

2.  Section  180.431  is  added  to  Subpart 
C  to  read  as  follows: 

§  180.431    Clopyrand;  tolerances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  herbicide  clopyralid  (3,6- 
dichloro-2-pyridinecarboxylic  acid)  in  or 
on  the  following  raw  agricultural 
commodities: 
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CommeiMles 


Barley,  torage.. 

Barley  gram 
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Mdk 

Oats,  forage _. _„ 
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Sheep,  meat  byproducts  (except  kidney).. 
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40  CFR  Part  180 

[PP  5F3299/R877;  (FRL-3179-8)] 

Pesticide  Tolerance  for  Lactofen 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
lactofen  in  or  on  soybeans.  This 
regulation  to  establish  the  maximum 
permissible  level  for  residues  of  lactofen 
in  or  on  soybeans  was  requested  by  PPG 
Industries,  Inc. 

EFFECTIVE  DATE:  Effective  on  April  2. 
1987. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
3708.  401  M  St..  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Richard  F.  Mountfort.  Product 
Manager  (PM)  23.  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  237.  CM*  2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-1830). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  November  &  1985  (50  PR 
46178J.  which  announced  that  PPG 


Industries.  Inc..  One  PPG  Place, 
Pittsburgh.  PA  15272,  had  submitted  a 
pesticide  petition  (5F3299)  to  EPA 
proposing  that  40  CFR  Part  180  be 
amended  by  establishing  tolerances  for 
the  herbicide  lactofen.  l-(carboethoxy) 
ethyl-5-(2-chloro-4-(trifluoromethyl) 
phenoxy)-2-nitrobenzoate.  in  or  on  the 
commodity  soybeans  at  0.01  part  per 
million  (ppm). 

PPG  industries  subsequently  amended 
the  petition,  and  notice  was  published  in 
the  Federal  Register  of  March  25. 1987 
(52  FR  9535).  proposing  that  40  CFR  Part 
180  be  amended  by  establishing 
tolerances  for  combined  residues  of 
lactofen.  l-(carboethoxy)ethyl-5-|2- 
chloro-4-{trifluoromethyl)  phenoxy]-2- 
nitrobenzoate  and  its  associated 
metabolites  containing  the  diphenyl 
ether  linkage  expressed  as  lactofen  in  or 
on  the  commodity  soybeans  at  0.05  ppm. 

There  were  no  comments  received  in 
response  to  the  original  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  include 
plant  and  animal  metabolism  studies;  a 
rat  oral  lethal  dose  (LDm)  with  an  LDso 
of  5.960  milligrams/kilogram  (mg/kg)  of 
body  weight;  a  90-day  rat  feeding  study 
with  a  no-observed-effect  level  (NOEL) 
of  10  mg/kg/day  (200  ppm);  a  rat 
teratology  study  with  a  maternal  and 
developmental  NOEL  of  50  mg/kg/day 
with  no  terata  up  to  and  including  150 
mg/kg/day  (highest  dose);  a  rabbit 
teratology  study  with  a  maternal  NOEL 
of  4  mg/kg/day  with  no  developmental 
toxicity  up  to  and  including  20  mg/kg/ 
day  (highest  dose):  a  two-generation  rat 
reproduction  study  with  a  NOEL  of  2.5 
mg/kg/day  (50  ppm);  a  1-year  dog 
feeding  study  with  a  NOEL  of  5  mg/kg/ 
day  (200  ppm);  an  18-month  mouse 
oncogenicity  study  with  a  statistically 
significant  increased  combined 
incidence  of  liver  adenomas  and 
carcinomas  in  both  sexes  at  37.5  mg/kg/ 
day  (250  ppm.  highest  dose)  and  a 
systemic  Lowest  Effect  Level  (LEL)  of  1.5 
mg/kg/day  based  on  increased  Hver 
weight  and  hepatocytomegaly;  a  2-year 
rat  chronic  feeding/oncogenicity  study 
with  a  systemic  NOEL  of  25  mg/kg/day 
(500  ppm)  and  a  statistically  significant 
increased  incidence  of  neoplastic 
nodules  and  foci  of  cellular  alteration  in 
the  liver  of  both  sexes  at  100  mg/kg/day 
(2,000  ppm.  highest  dose);  a  rat 
hepatocyte  unscheduled  DNA  synthesis 
assay,  negative;  a  DNA  Covalent 
Binding  in  mouse  liver  suggests  a  very 
low  binding  capacity;  a  chromosomal 
aberration  study  in  Chinese  hamster 
ovary  cells  (CHO),  negative;  an  Ames 
test,  negative;  a  second  Ames  test, 
positive  in  strain  TA  1538  of  Salmonella 
typhimurium  at  5.000  and  7,500  ug/plate 


(precipitates  formed  in  plates);  and  a 
mouse  hepatocyte  primary  culture/DNA 
repair  assay,  negative. 

The  Agency  has  evaluated  dietary 
exposure  to  lactofen  residues  for  the 
commodity  proposed.  Assuming  that  100 
percent  of  the  soybean  crop  will  have 
residues  at  the  tolerance  level  (0.05 
ppm).  using  a  multistage  model  the 
"worst  case"  incremental  dietary 
oncogenic  risk  is  calculated  to  be  2.9 
incidences  in  one  million  (2.9  x  10"*). 
Actual  risk  will  be  less,  since  not  all  of 
the  soybean  crop  will  be  treated,  and 
those  crops  treated  and  sold  wilPnave 
residues  less  than  0.05  ppm.  The  0.05 
ppm  level  is  based  on  a  very 
conservative  assumption  that  the 
herbicide  and  four  metabolites  could 
each  be  present  in  an  amount  just  below 
the  level  of  detection  of  the  individual 
compounds  (0.01  ppm). 

Based  on  the  LEL  at  the  lowest  dose 
tested  of  1.5  mg/kg/day  in  the  mouse 
oncogenicity  study  and  a  thousandfold 
safety  factor,  the  acceptable  daily  intake 
(ADI)  has  been  set  at  0.0015  mg/kg/day 
with  a  maximum  permissible  intake  of 
0.09  mg/day  for  a  60-kg  person.  These 
tolerances  have  a  theoretical  maximum 
residue  contribution  of  0.000017  mg/day 
in  a  1.5  kg  diet  and  would  utilize  1.13 
percent  of  the  ADL 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
lactofen.  The  metabolism  of  lactofen  in 
plants  and  animals  is  adequately 
understood  for  purposes  of  the 
tolerances  set  forth  below.  An  analytical 
method,  electron  capture  gas 
chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  this 
tolerance  to  publication  of  the 
enforcement  methodology  in  the 
"Pesticide  Analytical  Manual  Volume 
n,"  the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from: 

William  Grosse,  Chief,  Information 
Services  Branch,  Program  Management 
and  Support  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  223.  CM»Z  1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 

There  is  no  expectation  of  secondary 
residues  in  meat,  milk,  poultry,  and  eggs. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that 
establishing  the  tolerances  for  residues 
of  the  pesticide  in  or  on  the  listed 
commodity  will  protect  the  public 
health.  Therefore,  tolerances  are 
established  as  set  forth  below. 


105P 


rJeral  Register  /  Vol.  52,  No.  63  /  Thursday,  April  2.  1987  /  Rules  and  Regulations 


Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objection  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objection.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Slat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
PR  24950). 

(Section  408(e),  68  Stat.  514  (21  U.S.C.  346(e))] 
List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  March  18, 1987. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.431  is  added  to  read  as 
follows: 

§  180.431     Lactofen;  tolerance  for  residues. 

Tolerances  are  established  for  the 
combined  residues  of  lactofen,  1- 
(carboethoxy)ethyl-5-[2-chloro-4- 
(trifluoromethyl)phenoxy)-2- 
nitrobenzoate  and  its  associated 
metabolites  containing  the  diphenyl 
ether  linkage  expressed  as  lactofen  in  or 
on  soybeans  at  0.05  part  per  million. 

(PR  Doc.  87-7258  Filed  4-1-87;  8:45  am) 

WLUNC  CODE  65«0-SO-M 


40  CFR  Part  271 
[FRL-3179-21 

Oregon;  Schedule  of  Compliance  for 
Modification  of  Oregon's  Hazardous 
Waste  Program 

agency:  Environmental  Protection 
Agency,  Region  10. 

action:  Notice  of  Oregon's  compliance 
schedule  to  adopt  program 
modifications. 

SUMHARY:  On  September  22, 1986,  EPA 
promulgated  amendments  to  deadlines 
for  Slate  program  modifications,  and 
published  requirements  for  States  to  be 
placed  on  a  compliance  schedule  to 
adopt  the  necessary  program 
modifications.  EPA  is  today  publishing  a 
compliance  schedule  for  Oregon  to 
modify  its  program  in  accordance  with 
I  271.21(g)  to  adopt  the  Federal  program 
modifications. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hanline  (HW-112),  Waste 
Management  Branch,  U.S. 
Envifonmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  442-2858, 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Final  authorization  to  implement  the 
Federal  hazardous  waste  program 
within  the  State  is  granted  by  EPA  if  the 
Agency  finds  that  the  state  program  (1) 
is  "equivalent"  to  the  Federal  program, 

(2)  is  "consistent"  with  the  Federal 
program  and  other  State  programs,  and 

(3)  provides  for  adequate  enforcement 
(Sec.  3006(b),  42  U.S.C.  6226(b)).  EPA 
regulations  for  final  authorization 
appear  at  40  CFR  271.1  through  271.24.  In 
order  to  retain  authorization,  a  State 
must  revise  its  program  to  adopt  new 
Federal  requirements  by  the  cluster 
deadlines  and  procedures  specified  in  40 
CFR  271.21.  See  51  FR  33712,  September 
22,  1986,  for  a  complete  discussion  of 
these  procedures  and  deadlines. 

B.  Oregon 

Oregon  received  final  authorization  of 
its  hazardous  waste  program  on  January 
31, 1986  (51  FR  3779,  Thursday,  January 
30, 1986).  Today  EPA  is  publishing  a 
compliance  schedule  for  Oregon  to 
obtain  program  revisions  for  the 
following  Federal  program  requirement: 

3006(f)— A  vailability  of  Information 

Tfce  Oregon  Department  of 
Environmental  Quality  has  agreed  to 
obtain  the  needed  program  revisions 
according  to  the  following  schedule. 

Regulations  drafted  by  2/27/87 


Regulation^  submitted  to  EPA  for  review  by 

3/6/87 
Public  heaifing  on  regulations  by  4/17/87 
Regulations  submitted  to  the  Oregon 
Environmental  Quality  Commission  for 
adoptioiJ  by  5/29/87  ' 

Oregon  expects  to  submit  an 
application  to  EPA  for  authorization  of 
the  above  mentioned  program  revisions 
by  July  1, 1987, 

Authority! 

This  nojtice  is  issued  under  the 
authority  of  Sec.  2022(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act, 
as  amended  by  the  RCRA  of  1976,  as 
amended.  42  U.S.C.  6912(a),  6926,  and 
6974(B).    ' 

Dated:  March  20, 1987. 
Robie  G.  Russell, 

Regional  Adwinistrator. 

|FR  Doc.  87-7257  Filed  4-1-87;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  73,  74,  and  78 

Oversight  of  the  Radio  and  TV 
Broadcast  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Pinal  rule. 

SUMMARY:  This  Order  amends 
regulations  in  47  CFR  Parts  2,  73,  74  and 
78.  Amendments  are  made  to  correct 
inaccurate  rule  texts,  contemporize 
certain  requirements  and  to  execute 
editorial  revisions  as  needed  for  clarity 
and  ease  of  understanding. 
EFFECTIVE  date:  April  2, 1987, 
address:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Crane,  Policy  and  Rules  Division, 
Mass  Media  Bureau:  (202)  632-5414.      , 
SUPPLEMENTARY  INFORMATION: 

Order 

Adopted;  February  26, 1987. 
Released:  March  12, 1987. 

By  the  Chief,  Mass  Media  Bureau. 

1.  In  this  Order,  the  Commission 
focuses  its  attention  on  the  oversight  of 
its  radio  and  TV  broadcast  rules. 
Modifications  are  made  herein  to 
update,  delete,  clarify  or  correct  ' 

broadcast  regulations  as  described  in 
the  following  amendment  summaries: 

(a)  In  i  73.37,  Applications  for 
broadcast  facilities,  showing  required, 
there  are  cross  references  to  paragraph 
(o)  of  §  73.162.  The  references  appear  in 
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paragraph*  (e)  and  (f).  Both  reference* 
should  read  §  73.182(1).  and  are 
corrected  to  so  state  herein.  (See  ruie 
change  item  3). 

(b)  Section  73.40  was  removed  from 
the  rules  in  the  Report  and  Order  in 
Mass  Media  Docket  85-125  (51  FR  2704, 
[anuary  21, 1986). 

Cross  references  to  it  remain  in  three 
rule  sections:  2.983,  Application  for  type 
acceptaxKc:  73.51.  Determining  operating 
power  aod  73.1690,  Modification  of 
transmission  systems. 

Dektion  of  references  to  §  73.40,  and 
adding  new  cross  references,  as 
appropriate,  are  accomplished  in  this 
Order.  (See  rule  change  items  2,  4  and 
11). 

(c)  In  i  73.51,  Determining  operating 
power,  paragraph  {c)(2)lii)  incorrectly 
cross  references  5  73.1590(b)(1)  (i) 
through  (v),  and  §  73.40.  (The 
amendment  to  §  73.51  to  remove  the 

§  73.40  reference  is  addressed  in 
paragraph  (b)  above). 

Section  73.1.'j90.  Equipment 
performance  measurements,  was 
amended  in  February  and  May,  1986. 
Those  amendments  substantially 
revised  paragraph  (b)  of  the  section.  It 
presently  states  that  "measurements  for 
spurious  and  harmonic  emissions  must 
be  made  to  show  compliance  with 
transmission  system  requirements  of 
§  73.44  for  all  AM  stations.  .  .  .", 
thereby  directing  the  rule  user  to  "AM 
transmission  system  emission 
limitations"  found  in  that  section. 

We  change  §  73.51  herein  to  directly 
reference  §  73.44  without  detouring  via 
S  73.159a  (See  rule  change  item  4). 

(d)  The  term  "Hertz",  as  a  synonym 
for  cycle  per  second,  has  been  used 
internationally  for  some  years  along 
with  its  derivatives  kilohertz  (kHz), 
megahertz  (MHz),  etc. 

The  Commission  previously  adopted 
an  Order  making  the  change  from  cycles 
per  second  to  Hertz  wherever 
appropriate  in  our  rules.  Several  cycles 
per  second  designations  still  remain  in 
Parts  73  and  74.  Via  this  Order 
corrective  changes  are  made.  (See  rule 
change  items  5,  7.  8  and  14). 

(e)  The  opening  sentence  of  $  73.186 
refers  to  the  requirements  of  §  73.45, 
mentioning  specifically  minimum  height 
and  field  strength  requirements.  Section 
73.45,  in  turn,  directs  the  rule  user  to  see 
§  73.189  for  this  information.  The 
opening  reference  in  §  73.186  is  changed 
to  directly  refer  to  §  73.189  rather  than 

§  73.45.  (See  rule  change  item  6). 

(f)  The  FCC's  multiple  broadcast 
station  ownership  rules  were  formerly  in 
the  separate  service  subparts  for  AM, 
FM  and  TV:  Subparts  A.  B  and  E 
respectively.  In  the  Report  and  Order  in 
the  multiple  ownership  proceeding  (BC 


Docket  78-23a  MM  Docket  83-40;  49  FR 
19482.  May  8, 1984)  the  Commission 
eliminated  the  separate  rule  sections  in 
Subparts  A.  B  and  E  and  adopted  a 
single  new  rule,  5  73.3555,  Multiple 
ownership,  and  located  it  in  Subpart 
H — Rules  Applicable  to  AU  Broadcast 
Stations. 

Cross  references  to  the  eliminated  rule 
sections  remain  in  three  rules  in  Parts  73 
and  74:  Sections  73.311,  74.732  and 
74.1232.  Revisions  are  made  herein  to 
correct  the  cross  references  to  read 
§  73.3555.  (See  rule  change  items  9, 13 
and  15). 

(g)  By  Order,  adopted  March  4,  1986 
(51  re  9963,  March  24, 1986).  the 
Commission  added  a  Note  to  §  73.315, 
Transmitter  location,  following 
paragraph  (a).  The  Note  clarified  that 
minimum  field  strengths  specified  in 
I  73.315(a)  did  "not  apply  to 
noncommercial  educational  FM 
broadcast  stations."  However,  this 
exclusion  is  only  applicable  if  the 
noncommercial  FM  station  operates  on 
reserved  channels.  Some  operate  on 
commercial  channels.  The  Note  is 
clarified  herein  to  grant  exclusion  as 
originally  intended  to  the  field  strength 
requirements  of  §  73.315(a)  only  if  the 
noncommercial  FM  station  operates  on 
resen'ed  channels  200  through  220.  (See 
rule  change  item  10). 

(h)  In  the  Report  &  Order.  BCD  81-497 
(47  FR  9214,  March  4, 1982)  the 
Commission  added  a  new  paragraph  (e) 
to  §  74.633. 

In  the  Report  &  Order  in  BCD  81-793 
(47  FR  55931,  Dec.  14, 1982)  the  text  of 
paragraph  (e)  was  inadvertently 
eliminated  from  {  74.633  designating  it 
paragraph  "(e)  RESERVED". 

In  an  Order  adopted  May  17, 1985.  (50 
FR  23697.  June  5, 1985),  amendments 
were  made  to  convert  distance  and 
measurement  designations  to  the  metric 
system.  One  such  conversion  was  in 
S  74.633(c);  however  the  Order 
incorrectly  redesignated  paragraph  (f)  as 
(e),  removing  what  was  assumed  to  be  a 
meaningless  "RESERVED"  designation 
from  the  rule  section. 

Via  this  Order  we  will  re-insert  the 
missing  text  of  paragraph  (e),  which  was 
originally  added  to  the  rule  to  conform  it 
to  §§  74.433  and  74.833  which  pertain  to 
special  temporary  authority.  The  present 
text  of  paragraph  (e)  will  simultaneously 
be  moved  to  its  former  (and  correct) 
location  as  paragraph  (f).  (See  rule 
change  item  12). 

(i)  Section  78.18,  Frequency 
assignments,  shows  the  assignments  of 
the  bands  of  frequencies  for  the  Cable 
TV  Relay  Service  (CARS).  Errors  appear 
in  the  channel  tables  and  in  the 
footnotes  thereto.  Cross  references  to 
paragraph  (m)  of  this  section:  which  was 


redesignated  paragraph  (1)  in  an  earlier 
proceeding,  is  corrected:  and  the 
footnotes,  which  tend  to  be  confusing  as 
now  presented,  are  repositioned  after 
each  Group  Channel  Table  for  clarity. 
(See  rule  change  item  16). 

2.  No  substantive  changes  are  made 
herein  which  impose  additional  burdens 
or  remove  provisions  relied  upon  by 
licensees  or  the  public.  We  conclude,  for 
the  reasons  set  forth  abo\e.  that  these 
revisions  will  serve  the  public  interest. 

3.  These  amendments  are 
implemented  by  authority  delegated  by 
the  Commission  to  the  Chief,  Mass 
Media  Bureau.  Inasmuch  as  these 
amendments  impose  no  additional 
burdens  and  raise  no  issue  upon  which 
comments  would  serve  any  useful 
purpose,  prior  notice  of  ruie  making, 
effective  date  provisions  and  public 
procedure  thereon  are  inapplicable 
pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b){3KB). 

4.  Since  a  general  notice  of  proposed 
rule  making  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

5.  Accordingly,  it  is  ordered,  That 
pursuant  to  section  4(i),  303(r)  and 
5(c)(1)  of  the  Communications  Act  of 
1934,  as  amended,  and  §|  0.61  and  0.283 
of  the  Commission's  Rules,  Parts  2,  73. 
74  and  78  of  the  FCC  Rules  and 
Regulations  are  amended  as  set  forth 
below,  effective  on  the  date  of 
publication  in  the  Federal  Register. 

6.  For  further  information  on  this 
Order,  contact  Steve  Crane,  (202)  632- 
5414,  Mass  Media  Bureau. 

Federal  Communications  Commission 
James  C.  McKinney, 
Chief.  Mass  Media  Bureau. 
List  of  Subjects 

47  CFR  Part  2 
Frequency  allocations.  Radio. 

47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  Part  74 

Radio  broadcasting,  Television 
broadcasting. 

47  CFR  Part  78 

Cable  television.  Relay  service. 

47  CFR  Parts  2,  73,  74  and  78  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  2, 
73,  74  and  78  continues  to  read  as 
follows: 

PART  2— [AMENDED] 

Authority:  417  U.S.C.  154  and  303. 

2.  Section  2.983  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 
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§  2.983    Application  for  type  acceptance. 

*  *  •  •  • 

(j)  An  application  for  type  acceptance 
of  an  AM  broadcast  stereophonic 
exciter-generator  intended  for 
interfacing  with  existing  type-accepted 
transmitters  shall  include  measurements 
made  on  a  complete  stereophonic 
transmitter.  The  instruction  book 
required  under  paragraph  (d)(8)  of  this 
section  shall  include  complete 
specifications  and  circuit  requirements 
for  interconnecting  with  existing 
transmitters.  The  instruction  book  must 
also  provide  a  full  description  of  the 
equipment  and  measurement  procedures 
for  making  equipment  performance 
measurements  and  modulation 
monitoring  to  determine  that  the 
combination  of  stereo  exciter-generator 
and  transmitter  meet  the  minimum 
specifications  given  in  73.1590. 
PART  73— [AMENDED] 

3.  Section  73.37  is  amended  by 
revising  paragraphs  (e)  and  (f)(2) 
introductory  text  to  read  as  follows: 

§  73.37    Applications  for  broadcast 
facilities,  showing  required. 

***** 

(e)  In  addition  to  a  demonstration  of 
compliance  with  the  requirement  of 
paragraphs  (a),  and  as  appropriate,  (b), 
(c)  and  (d)  of  this  section,  an  application 
for  a  new  AM  broadcast  station,  or  for  a 
major  change  (see  §  73.3571(a)(1)  of  this 
Chapter)  in  an  authorized  AM  broadcast 
station,  as  a  condition  for  its 
acceptance,  shall  make  a  satisfactory 
showing,  if  new  or  modified  nighttime 
operation  by  a  Class  II  or  Class  III 
station  is  proposed,  that  objectionable 
interference  will  not  result  to  an 
authorized  station  as  determined 
pursuant  to  §  73.182(1)  of  this  chapter. 

*  •  *  *  • 

(0*** 

***** 

(2)  Unlimited  time  operation,  by  other 
than  a  Class  IV  facility,  will  not  cause 
objectionable  skywave  interference  at 
night  to  an  existing  station,  pursuant  to 
§  73.182(1).  In  addition,  each  proposal 
for  unlimited  time  operation  (including 
Class  IV  proposals)  shall  meet  at  least 
one  of  the  following  conditions: 
•        •         *         *         * 

4.  Section  73.51  is  amended  by 
revising  paragraph  (c)(2)(ii)  to  read  as 
follows: 

§  73.51     Determining  operating  power. 

***** 

(c)  *  *  * 

(2)  *  •  * 

(ii)  Where  the  proposed  transmitter 
power  output  level(s)  is  less  than  90%  of 
the  rated  power  of  the  transmitter, 
equipment  performance  measurements 


must  be  made  to  confirm  that  the  station 
transmissions  conform  to  the  emission 
limitation  specified  in  §  73.44,  under  all 
conditions  of  program  operation. 

*  *        •        *        • 

5.  Section  73.182  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  reed  as  follows: 

§  73.182    Engineering  standards  of 
allocation. 

(a),  Sections  73.21  to  73.34,  inclusive, 
govern  allocation  of  facilities  in  the  AM 
broadcast  band  of  535  to  1605  kHz. 
Section  73.21  establishes  three  classes  of 
charviels  in  this  band,  namely,  clear 
chanrels  for  the  use  of  high-powered 
stations,  regional  channels  for  the  use  of 
medium-powered  stations,  and  local 
channels  for  the  use  of  low-powered 
stations.  The  classes  and  power  of  AM 
broadcast  stations  which  will  be 
assigned  to  the  various  channels  are  set 
forth  in  §  73.21.  The  classifications  of 
the  AM  broadcast  stations  are  as 

follows: 

*  I  *        *        *        * 

6.  Section  73.186  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  re^d  as  follows: 

§  73.186    Establishment  of  effectWe  field  at 
one  kilometer. 

(aj  Section  73.189  provides  that 
certain  minimum  field  strengths  are 
acceptable  in  lieu  of  the  required 
minimum  physical  heights  of  the 
antennas  proper.  Also,  in  other 
situations,  it  may  be  necessary  to 
determine  the  effective  field.  The 
following  requirements  shall  govern  the 
takiiig  and  submission  of  data  on  the 
field  strength  produced: 

*  *         *        *         * 

7.  Section  73.189  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

§  73.189    Minimum  antenna  heights  or  field 
strength  requirements. 

***** 

(bp  *  * 

(6J  The  main  element  or  elements  of  a 
directional  antenna  system  shall  meet 
the  above  minimum  requirements  with 
respect  to  height  or  effective  field 
strerjgth.  No  directional  antenna  system 
will  be  approved  which  is  so  designed 
that  the  effective  field  of  the  array  is 
less  than  the  minimum  prescribed  for 
the  class  of  station  concerned,  or  in  case 
of  a  Class  I  station  less  than  90  percent 
of  the  ground  wave  field  which  would 
be  obtained  from  a  perfect  antenna  of 
the  height  specified  by  Figure  7  of 
§  73,190  for  operation  on  frequencies 
below  1000  kHz,  and  in  the  case  of  a 
Class  II  or  III  station  less  than  90 
perqent  of  the  ground  wave  field  which 


would  be  obtained  from  a  perfect 
antenna  of  the  height  specified  by  Figure 
7  of  §  73.190  for  operation  on 
frequencies  below  750  kHz.  , , 

8.  Section  73.261  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  73.201    Numerical  designation  of  FM 
broadcast  channels. 

The  FM  broadcast  band  consists  of 
that  portion  of  the  radio  frequency 
spectrum  between  88  MHz  and  108  MHz. 
It  is  divided  into  100  channels  of  200 
kHz  each.  For  convenience,  the 
frequencies  available  for  FM 
broadcasting  (including  those  assigned 
to  noncommercial  educational 
broadcasting)  are  given  numerical 
designations  which  are  shown  in  the 
table  below: 


9.  Section  73.311  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  73.31 1    Field  strength  contours. 

*         •      j   *         *         • 

(b)  *  4 

(2)  In  connection  with  problems  of 
coverage 
§  73.3555 


arising  out  of  application  of 


10.  Section  73.315  is  amended  by 
revising  the  Note  following  paragraph 
(a)  to  read  as  follows: 

§73.315    Transmitter  location. 

(a)  *  *  * 

Note. — The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  to  noncommercial 
educalionel  FM  broadcast  stations  operating 
on  reserved  channels.  (Channels  200  through 
220) 
*  *      '    *  *  * 

11.  Sedlion  73.1690  is  amended  by  ' 
revising  paragraph  (e)(6)(i]  to  read  as 
follows: 

§  73.1690    Modification  of  transmission 
tystenns. 


(e)** 

(6)** 

(i)  The  combination  of  the  utility  load 
managenaent  exciter  and  transmitter 
conforms  to  the  requirements  of  %  73.44. 
***** 

PART  74— [AMENDED] 

12.  Section  74.633  is  amended  by 
redesignating  paragraph  (e)  as 
paragrai^  (f);  and  by  adding  new 
paragraph  (e)  to  read  as  follows: 

§  74.633    Temporary  authorizations. 

***** 

(e)  When  the  transmitting  equipment 
utilized  is  not  licensed  to  the  user,  the 
user  shaQ  nevertheless  have  full  control 
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over  the  use  of  the  equipment  during  the 
period  it  is  operated. 

*  *         *         •        • 

13.  Section  74.732  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§74.732    Eligibility  and  licensing 
requirements. 

*  «         *         •         • 

(b)  More  than  one  low  power  TV  or 
TV  translator  station  may  be  licensed  to 
the  same  applicant  whether  or  not  such 
stations  serve  substantially  the  same 
area.  Low  power  TV  and  TV  translator 
stations  are  not  counted  for  purposes  of 
§  73.3555,  concerning  multiple 
ownership. 

*  •        •        •        • 

14.  Section  74.961  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  74.961    Frequency  tolerance. 

(a)  The  frequency  of  the  visual  carrier 
shall  be  maintained  within  60  kHz  of  the 
assigned  frequency  at  all  times  when  the 
station  is  in  operation. 

*  «         *         *        • 

15.  Section  74.1232  is  amended  by 
revising  paragraphs  (b)  and  (f)  to  read 
as  follows: 

§  74. 1 232    Eligibility  and  licensing 
requirements. 

***** 

(b)  More  than  one  FM  translator  may 
be  licensed  to  the  same  applicant, 
whether  or  not  such  translators  serve 
substantially  the  same  area,  upon  an 
appropriate  showing  of  need  for  such 
additional  stations.  FM  translators  are 
not  counted  as  FM  stations  for  the 
purpose  of  §  73.3555.  concerning 
multiple  ownership. 

*  *        •        •        • 

(f)  No  numerical  limit  is  placed  upon 
the  number  of  FM  booster  stations 
which  may  be  licensed  to  a  single 
licensee.  A  separate  application  is 
required  for  each  FM  booster  station. 
FM  broadcast  booster  stations  are  not 
counted  as  FM  broadcast  stations  for 
the  purposes  of  §  73.3555,  concerning 
multiple  ownership. 
***** 

PART  78— [AMENDED] 

16.  Section  78.18  is  amended  by 
adding  new  footnotes  following  Group 
Channel  Tables  A,  C,  D  and  E:  by 
revising  existing  footnotes  following 
Group  Channel  Tables  B,  F  and  K:  and 
by  revising  the  entries  for  channel 
boundaries  for  Bll  and  Bl2  in  Table  B 
and  FlO  and  Fll  in  Table  F  to  read  as 
follows: 

§  78.18    Frequency  assignments, 
(a)  •  *  * 
(1)  ♦  •  • 


Group  A  Channels 

♦        *        •        .        « 

'  Appropriate  polarization  designation: 

H  =  Horizonally  polarized  propagated  radio 

wave. 
V= Vertically  polarized  propagated  radio 

wave. 
R  =  Right-handed  (clockwise)  elliptically 

polarized  propagated  radio  wave. 
L=  Left-handed  (counter-clockwise) 

elliptically  polarized  propagated  radio 

wave. 

*  See  paragraph  (1)  of  this  section. 

Note.— Polarization  designations  shall  be 
in  accordance  with  IEEE  standard  100-1972 
as  amended. 


Designation 


Channet boundanes 
(GHz) 


Group  B  Channcls 


B11  ■ 
B12' 


12.9625-12  9675 
12  9675-13  0125 


'  See  footnote  1  toHomnng  GROUP  A  CHANNELS. 
'See  paragrapn  (1)  of  ttw  section 

Note— Potanzatk>n  designations  Shan  be  m  accordance 
with  IEEE  standard  100-1972  as  amended. 

•  •  •  •  • 

Gnoup  C  Channels 

'See  footnote  l  following  GnOUP  A  CHANNELS. 

'For  transmission  of  pilot  subcamers  or  otfier  auttioriied 

riarrow  l>and  signals 

Gboop  D  Cmanncls 

'  See  footnote  1  following  GROUP  A  CHANNELS. 
'See  footnote  2  loMowtng  GROUP  C  CHANNELS. 
Group  E  Channels 

•  •  .  .  , 

'  See  footnote  1  following  GROUP  A  CHANNELS 
■See  footnote  2  following  GROUP  C  CHANNELS. 
'See  paragrapn  (i)  of  this  section 

Group  F  Channels 


FIG  ' 
Fit  ' 


13.0645-13  0665 
13.0665-13  0725 


'See  footnote  1  followwig  GROUP  A  CHANNELS. 
'See  footnote  2  following  GROUP  C  CHANNELS. 
'See  paragraph  (1)  of  this  section 

•  •  .  .  • 

Group  K  Channels 

•  •  •  •  , 

'  See  footnote  1  following  GROUP  A  CHAIMELS. 
'See  paragraph  (1)  of  this  section 
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47  CFR  Part  22 

(CC  Docket  No.  80-57) 

Revision  and  Update  of  Part  22  of  the 
Public  Mobile  Service  Rules 
agency:  Federal  Communications 
Commission  (FCC). 
ACTION:  Final  rules. 

summary:  The  Commission  has 
determined  that  the  Public  Mobile  Radio 
Service  Rules  revised  in  1983  need 
subsequent  revision.  The  rules  were  also 
partially  revised  in  1985  due  to  petitions 
for  reconsideration  which  had  been 
filed.  The  Commission  now  also  had 
petitions  for  reconsideration  before  it 


which  have  been  partially  granted.  The 
Commission  determined  that  other  rules 
besides  the  ones  petitioned  about 
needed  clarification  or  corrections.  The 
rules  have  been  amended  to  rewrite 
them  into  plain  language,  bringing  their 
text  up  to  date  consistent  with  existing 
technology.  In  addition,  revisions  were 
made  to  eliminate  or  reduce  government 
regulations  where  possible,  in  favor  of 
self-regulation  and  a  competitive 
marketplace. 

EFFECTIVE  DATE:  May  4,  1987. 

FOR  FURTHER  INFORMATION  CONTACr 

Carmen  Borkowski,  Mobile  Services 
Division,  Common  Carrier  Bureau,  tele: 
(202)  632-6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Further  Reconsideration  in  CC  Docket 
No.  80-57,  FCC  87-81,  Adopted  March  5, 
1987  and  Released  March  26. 1987. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037. 

Summary  of  Order  on  Further 
Reconsideration 

1.  In  this  Order  on  Further 
Reconsideration  we  are  considering 
various  petitions  for  reconsideration  and 
requests  for  clarification  of  the  Order  on 
Reconsideration.  101  FCC2d  799  (1985). 

2.  We  find  merit  to  the  petitions  filed 
and  are  granting  them  in  part.  In 
addition,  we  have  found  that  other  rules 
need  further  clarifications  and  have 
proceeded  to  amend  them.  Moreover, 
we  are  taking  this  opportunity  to  correct 
typographical  or  other  errors  in  the 
rules.  We  are  granting  in  part  a  petition 
requesting  a  change  in  the  time  frame 
for  filing  Form  489  to  notify  completion 
of  construction.  Licensees  will  be  able  to 
start  operating  on  the  day  they  mail  to 
the  FCC  the  Form  489.  We  have  also 
clarified  the  procedures  for  applying  for 
fill-in  transmitters  in  the  43  MHz  band. 
Applicants  need  to  file  a  Form  489  with 

a  schedule  B  on  Form  401. 

3.  Rules  §§  22.502(b)  and  22.15(b)(2) 
are  being  amended  to  further  clarify 
when  interference  studies  are  required 
for  stations  which  exceed  the  height/ 
power  limitations.  All  proposed  stations 
must  do  interference  studies  to  all  co- 
channnel  stations  within  125  miles  when 
one  of  the  eight  radials  within  a  45 
degree  arc  of  the  direction  of  that  co- 
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channel  station  exceeds  the  height/ 
power  limitations  of  §  22.505.  We  are 
also  clarifying  that  the  only  way  a 
construction  permit  can  be  extended  is 
by  filing  an  FCC  Form  489  which 
specifies  circumstances  why  the  period 
should  be  extended.  If  a  major 
modification  at  an  existing  location,  is 
filed  during  a  construction  period,  a 
Form  489  should  be  filed  with  the  Form 
401  if  additional  time  to  construct  is 
needed.  If  both  forms  are  not  timely 
filed  or  if  a  Form  489  is  not  filed  in 
conjunction  with  the  401  the  original 
construction  permit  will  automatically 
expire  on  the  date  specified  in  the 
authorization.  We  wish  applicants  to 
take  note  of  the  fact  that  the  Form  489 
for  an  extension  of  time  should  be 
timely  filed.  If  the  extension  is  denied 
and  the  construction  period  has  expired 
the  authorization  will  automatically  be 
cancelled.  However,  if  the  modification 
is  for  a  relocation,  the  filing  of  a  Form 
401  for  a  major  modification,  prior  to  the 
expiration  date  of  the  construction 
permit,  extends  the  underlying 
construction  permit,  pending  disposition 
of  the  modification  application.  If  the 
modification  application  is  granted,  a 
new  construction  permit  will  be  issued 
to  replace  the  previous  authorization.  If 
the  modification  application  is  denied, 
the  underlying  construction  permit 
would  simultaneously  expire. 

4.  The  following  amendments  which 
clarify  our  rules  are  non-substantive, 
therefore,  the  notice  and  comments 
provisions  of  the  Administrative 
Procedure  Act  (APA)  are  inapplicable. 
See  5  U.S.C.  553.  These  amendments  are: 
Sections  22.9(b)(2);  22.15(b)(1)  (i).  (ii), 
(iii)  and  (b)(2)(i);  22.16(a);  22.39(b)(5)(ii); 
22.40:  22.43(a)(3):  22.43(c)(1).  (2)  and  (4); 
22.44;  22.104:  22.106;  22.516;  22.917  and 
22.920. 

5.  Additionally,  while  we  believe  the 
remaining  alterations  are  non- 
substantive, even  assuming  arguendo 
that  they  are  substantive,  we  believe 
good  cause  exists  for  dispensing  with 
the  APA's  requirements.  In  light  of  the 
generally  beneficial  and  non- 
controversial  nature  of  these  rule 
changes,  notice  and  public  comment  on 
these  changes  is  unnecessary  and  not  in 
the  public  interest.  These  rule  changes 
are:  Sections  22.9(b)(1):  22.9(d):  removal 
of  §  22.9  (e)  and  (f);  revision  of 

§§  22.43(b)(l)(i),  (ii);  22.43(c)(3)  and  (5); 
22.110;  22.117;  22.501  and  22.502. 

Ordering  Clauses 

6.  Accordingly,  it  is  ordered,  that  the 
petitions  for  reconsideration  filed  in  CC 
Docket  80-57  are  granted  to  the  extent 
indicated  herein  and  otherwise  denied. 

7.  It  is  further  ordered,  that  pursuant 
to  the  authority  found  in  section  4,  and 


303(r)  of  the  Communications  Act  of 
1934,  as  amended.  Part  22  of  the 
Commission's  Rules  and  Regulations  are 
amended  effective  May  4. 1987. 

List  of  Subjects  in  47  CFR  Part  22 

Comrpunications  common  carriers, 
Radio.  I 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

Rules 

47  CFR  Part  22  is  amended  as  follows: 

PART  22— PUBLIC  MOBILE  RADIO 
SERVICES 

1.  The  authority  citation  for  Part  22 
continues  to  read: 

Authority:  Sections  4,  303,  46  Stat.  1066, 
1082,  as  amended  (47  U.S.C.  154.  303). 

2.  Section  22.2  is  amended  by  adding 
the  following  definition  in  alphabetical 
order  to  read  as  follows: 

§  22.2    Definitions. 

***** 

Cardinal  Radials.  Those  eight  radials 
at  0,  45,  90. 135, 180,  225,  270  and  315 
degree9_of  azimuth  with  respect  to  true 
north. 


3.  Se(ition  22.9  is  amended  by 
redesignating  existing  paragraph  (b)(2) 
as  (b)(3j;  adding  new  paragraph  (b)(2); 
removing  paragraphs  (e)  and  (f)  and  by 
revising  paragraphs  (b)(1)  and  (d)  to 
read  as  follows: 

§  22.9    Standard  application  forms  and 
permissive  changes  or  minor  modifications 
for  Public  Land  Mobile,  Rural  Radio, 
Domestic  Public  Cellular  Radio 
Telecommunications,  and  Offshore  Radio 
Service*. 
***** 

(b)(1)  Notification  of  status  of 
facilitids  (FCC  Form  489).  When 
construction  has  been  completed  in 
accordance  with  the  radio  station 
authorisation,  the  licensee  shall  so 
notify  the  Commission  using  Form  489. 
Licensees  can  commence  service  the 
day  Fofm  489  is  placed  in  the  mail  to  the 
FCC. 

(2)  Extensions  of  time  and 
reinstatement.  When  a  licensee  has  not 
completed  construction  in  accordance 
with  thp  provisions  of  §  22.43  of  this 
part,  a  timely  application  for  extension 
of  time'(FCC  Form  489)  must  be  filed. 
Form  4$9  shall  also  be  used  for  requests 
for  reiristatements  of  authorizations  if 
filed  within  30  days  after  the 
authorisation  expired  (§  22.44(a)(2)). 
***** 

(d)  Permissive  changes  or  minor 
modifications  of  authorization.  The 


following  changes  do  not  require  prior  , 
Commission  authorization  but  merely 
notification.  A  Form  489  must  be  filed  to 
notify  of  any  permissive  change  and  the 
licensee  may  commence  service  the  day 
Form  489  is  postmarked. 
***** 

4.  Section  22.15  is  amended  by 
revising  paragraphs  (b)(1)  (i),  (ii),  (iii) 
and  (b)(2)(i)  to  read  as  follows: 

§  22. 1 5    Ted^ical  content  of  application. 

*  * 

(1)  *  *  * 
(i)  One-way  facilities  from  35  to  162 

MHz — within  67  miles, 
(ii)  Two-way  facilities: 

(A)  From  152  to  162  MHz— within  84 
miles. 

(B)  From  450  to  460  MHz— within  67 
miles. 

(iii)  Co-channel  facilities  within  125 
miles  when  the  bearing  to  the  co- 
channel  facility  is  within  22.5  degrees  of 
a  cardinal  radial,  where  the  effective 
radiated  power  exceeds  the  limits 
indicated  in  §  22.505  for  the  center  of 
radiation  height  above  average 
elevation  in  that  radial  direction. 

(2)  Interference  studies,  (i)  The 
application  shall  contain  interference 
studies  demonstrating  that  the  proposed 
facilities  will  not  cause  harmful 
electrical  interference  to  those  co- 
channel  facilities  (existing  or  proposed) 
identified  in  response  to  paragraph 
(b)(1)  of  this  section:  Provided,  however, 
that  interfenence  studies  are  not 
required  for  stations  which  meet  the 
minimum  distance  requirements 
established  in  §  22.502  and  §  22.503.  A 
notation  must  be  made  for  each  station 
meeting  these  requirements.  The 
interference  studies  must  use 
procedures  consistent  with  §  22.504  and 
FCC  Report  No.  R-6404,  "Technical 
Factors  Affecting  the  Assignment  of 
Facilities  in  the  Domestic  Public  Land 
Mobile  Radjo  Service,"  by  Roger  B. 
Carey. 

*  * 

5.  Section!  22.39  is  amended  by 
revising  paragraph  (b)(5)(ii)  to  read  as 
follows:        ; 

§  22.39    Transfer  of  control  or  assignment 
of  station  authorization. 


***)•* 
(b)***   I 


(b) 

(5)  *  •  • 

(ii)  By  the  assignor:  On  FCC  Form  489. 

*        •        4        *        * 

7.  Sectioh  22.40  is  amended  by 
revising  paBagraphs  (a)  and  (b)  to  read  ^ 
as  follows: 
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§  22.40    Considerations  involving  transfer 
or  assignment  applications. 

(a)  The  Commission  will  review  a 
propo.sed  transaction  to  determine  if  the 
circumstances  indicate  "trafficking"  in 
licenses  or  construction  permits 
whenever  applications  (except  those 
involving  pro /br/no  assignment  or 
transfer  of  control  and  those  for 
exclusive  paging  frequencies)  for 
consent  to  assignment  of  a  common 
carrier  authorization,  or  for  transfer  of 
control  of  a  permittee  or  licensee, 
involve  facilities  that  were: 

(1)  Authorized  following  a 
comparative  hearing  and  have  been 
operated  less  than  one  year,  or; 

(2)  Involve  facilities  that  have  not 
been  constructed. 

(i)  At  its  discretion,  the  Commission 
may  require  the  submission  of  an 
affirmative,  factual  showing  (supported 
by  affidavits  of  a  person  or  persons  with 
personal  knowledge  thereof)  to 
demonstrate  that  the  proposed  assignor 
or  transferor  has  not  acquired  an 
authorization  or  operated  a  station  for 
the  principal  purpose  of  profitable  sale 
rather  than  public  service.  This  showing 
may  include,  for  example,  a 
demonstration  that  the  proposed 
assignment  or  transfer  is  due  to  changed 
circumstances  (described  in  detail) 
affecting  the  licensee  subsequent  to  the 
grant  of  the  authorization,  or  that  the 
proposed  transfer  of  radio  facilities  is 
incidental  to  a  sale  of  other  facilities  or 
merger  of  interests. 

(b)  Cellular  systems:  The  sale  of  a 
cellular  construction  permit  will  only  be 
permitted  after  a  showing  that  the 
transferor  is  not  speculating  in  cellular 
licenses.  The  burden  of  proof  is  on  the 
transferor.  See  also  §  22.920. 

8.  Section  22.43  is  amended  by  adding 
new  paragraphs  (b)(1)  (i)  and  (ii)  and  by 
revising  paragraphs  (a)(3)  and  (c)  to 
read  as  follows: 

§  22.43    Period  of  construction. 

(a)  *  *  • 

(3)  If  construction  is  not  completed 
within  the  time  period  set  forth  in  this 
rule  the  authorization  will  automatically 
expire.  Before  the  period  for 
construction  expires  an  application  for 
an  extension  of  time  to  complete 
construction  (FCC  Form  489)  may  be 
filed.  See  subsection  (b)  of  this  section. 
Within  30  days  after  the  authorization 
expires  an  application  for  reinstatement 
may  be  filed  on  FCC  Form  489.  An 
application  for  reinstatement  will  only 
be  considered  if  the  application 
demonstrates  that  the  failure  to  file  a 
timely  application  for  extension  or 
notification  of  completion  of 
construction  was  due  to  causes  beyond 
the  applicant's  control. 


(b)(1)  *  •  • 

(i)  An  application  for  modification  of 
an  authorization  (under  construction)  at 
the  existing  location,  does  not  extend 
the  initial  construction  period.  If 
additional  time  to  construct  is  required, 
an  FCC  Form  489  must  be  submitted  in 
conjunction  with  the  FCC  Form  401 
requesting  modification. 

(ii)  If  an  FCC  Form  401  construction 
permit  modification  application  is  filed 
to  relocate  a  base  station,  prior  to  the 
expiration  date  of  the  construction 
permit,  because  of  a  loss  of  a  site  or 
other  involuntary  reasons  due  to  causes 
beyond  the  applicant's  control,  the 
underlying  construction  permit  will 
automatically  be  extended  pending 
disposition  of  the  modification 
application. 

(c)  Cellular  base  stations.  (1)  Cellular 
base  stations,  which  will  provide 
coverage  over  75%  of  the  cellular 
geographic  service  area,  as  defined  in 
§  22.903  of  these  rules,  shall  be 
completed  and  the  station  ready  for 
operation  within  36  months  from  the 
date  the  radio  station  authorization  is 
granted. 

(2)  For  systems  beyond  the  top-90 
markets,  construction  of  an  initial  phase 
of  the  system,  which  may  consist  of  one 
or  more  cells,  must  be  completed,  and  a 
notification  on  Form  489  that  the  system 
is  ready  to  commence  service  to  the 
public  must  be  filed,  within  18  months 
from  the  date  the  radio  station 
authorization  is  granted. 

(3)  Subsequent  modifications  to  any 
initial  authorizations  in  a  market 
(partially  constructed  or  unconstructed 
facilities)  are  granted  for  a  period  of  one 
year  or  if  more  than  one  year  remains  in 
the  initial  authorization  the  remaining 
construction  period  of  the  original 
authorization  will  be  assigned  to  the 
modification. 

(4)  Failure  to  begin  service  in  a  timely 
manner  in  accordance  with  this  rule  will 
result  in  the  termination  of  the 
authorization;  unless  a  station  is 
constructed  and  the  failure  to  commence 
service  is  for  reasons  of  inability  to 
obtain  state  certification  in  a  state  that 
permits  construction  before  certification 
is  obtained.  The  licensee  is  required  to 
show  proof  of  state  law  requirements. 

(5)  If  a  licensee  fails  to  provide  75% 
coverage  of  the  CGSA  within  36  months 
of  the  initial  license  grant;  the  licensee 
will  be  required  to  reduce  the  CGSA  to 
meet  the  75%  coverage. 

9.  Section  22.44  is  amended  by 
revising  paragraph  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  22.44    Termination  of  auttiorization. 

(a)(1)  All  authorizations  shall 
terminate  on  the  date  specified  on  the 


authorization  or  on  the  date  specified  by 
these  rules,  unless  a  timely  application 
for  renewal  has  been  filed. 

(2)  If  no  application  for  renewal  has 
been  made  before  the  authorization's 
expiration  date,  a  late  application  for 
renewal  will  only  be  considered  if  it  is 
filed  within  30  days  of  the  expiration 
date  and  shows  that  the  failure  to  file  a 
timely  application  was  due  to  causes 
beyond  the  applicant's  control.  During 
this  30  day  period  reinstatement 
applications  must  be  filed  on  FCC  Form 
489.  Service  to  subscribers  need  not  be 
suspended  while  a  late  filed  renewal 
application  is  pending,  but  such  service 
shall  be  without  prejudice  to 
Commission  action  on  the  renewal 
application  and  any  related  sanctions. 
«         •         *        «         • 

10.  Section  22.104  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  22.104    Emission  types. 

(a)(1)  General.  Stations  in  the  public 
land  mobile,  rural  radio,  and  offshore 
radio  services  are  automatically 
authorized  the  following  emission 
designators:  15K0F2D,  16K0F3E, 
16K0F3C,  16K0F1D.  and  16K0F1E. 
Stations  in  the  Domestic  Public  Cellular 
Radio  Telecommunications  Service  are 
automatically  authorized  40K0F3E  and 
40K0F1D  emission  designators. 
Equipment  must  be  type-accepted  for 
the  specific  emission-designators 
utilized.  Requests  for  emissions  other 
than  those  listed  in  this  section  require 
prior  Commission  authorization. 

*  *  *  «  • 

11.  Section  22.106  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§  22.106    Emission  limitations. 

*  «  «  *  * 

(b)  *  •  • 

(1)  *  •  * 

(ii)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  (fd  in  KHz) 
of  more  than  10  KHz  up  to  and  including 
250  percent  of  the  authorized 
bandwidth:  At  least  29  LoglO  fd2/ll 
decibels  or  50  decibels,  whichever  is  the 
lesser  attenuation: 

*  •  *  *  « 

12.  Section  22.110  is  amended  by 
adding  paragraphs  (a)(5)  and  (e)  to  read 
as  follows: 

§22.110    Antenna  polarization. 


(5)  Control  and  repeater  stations  in 
the  900  MHz  Band. 
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(e)  Control  frequencies  listed  in 
§  22.501(g)  (!)  and  (2)  may  use  either 
horizontal  or  vertical  polarization. 

13.  Section  22.117  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  (b)(1)  to  read  as  follows: 

§22.117    Transmitters. 

•  «  *  *  * 

(b)  Additional  transmitters.  Licensees 
may  construct  and  operate  additional 
transmitter  locations  on  the  same 
frequency  without  obtaining  prior 
Commission  approval,  except  licensees 
operating  on  one  way  paging 
frequencies  in  the  900  MHz  band, 
provided: 

(1)  The  Commission  is  notified  of  the 
new  transmitter(s),  through  the  filing  of 
a  Form  489  along  with  a  completed 
Schedule  B  from  Form  401.  The  Form  489 
shall  include  a  certification  that  the 
reliable  service  area  contour  and 
predicted  interference  contour  of  the 
proposed  station  are  totally 
encompassed  within  the  reliable  service 
area  contour  and  predicted  interference 
contour  of  the  existing  station(s).  The 
currently  authorized  reliable  service 
area  contour  and  predicted  interference 
contour  of  the  station  or  other 
commonly  owned  stations  are  not 
enlarged  in  any  direction.  Cellular 
licensees  certify  that  the  39  dBu 
contours  of  each  cell  remain  within  the 
CGSA. 

(i)  "Additional  transmitters"  in  the  43 
MHz  band  will  be  permitted  only  on  a 
developmental  basis,  subject  to  the 
conditions  set  forth  in  Public  Notice, 
Developmental  Common  Carrier  Paging 
Base  Station  Authorizations  Assigned  in 
the  43  MHz  Spectrum.  Mimeo  4591. 
released  May  16. 1985.  Licensees  must 
file  a  Form  489  along  with  a  schedule  B 
from  Form  401  to  notify  the  Commission 
of  any  additional  43  MHz  transmitters 
To  request  authority  to  operate  on  a 
permanent  basis  licensees  must  file  a 
Form  489  for  the  original  base  facility 
and  include  all  subsequent  fill-in 
transmitters,  with  the  same  time  frame 
testing  period. 

(ii)  Licensees  must  retain  a  copy  of  a 
completed  table  MOB  III  found  in  FCC 
Form  401  as  part  of  the  licensees' 
records  and  this  shall  be  made  available 
to  the  Commission's  staff  upon  request. 

•  ■  •  •  • 

14.  Section  22.501  is  amended  by 
revising  paragraphs  (a)(5)  (ii).  (iii).  and 
(iv).  and  paragraphs  (d)  and  (f)(l)(ii)  to 
read  as  follows: 

S  22.501    Frequencies. 

(a)"- 

(5)  •  •  • 

(ii)  Due  to  interference  potential  the 
frequencies  listed  in  (a)(4)  will  only  be 


granted  on  a  developmental  basis  for 
two  years  subject  to  the  provisions  of 
§  22.404  (a)  and  (c).  The  provisions  of 
§  22.404(d)  are  waived  to  permit 
licensees  to  offer  service  for  hire. 
Licensees  shall  inform  customers  that 
service  on  these  channels  is 
developmental  and  therefore  subject  to 
cancellation  at  any  time.  When 
construction  is  completed  a  Form  489 
shall  be  filed.  Prior  to  the  expiration  of 
the  developmental  authorization  a  Form 
489  shall  be  filed  to  request  permanent 
authorization. 

(iii)  bi  accordance  with  §  22.406  semi- 
annual surveys  of  possible  interference 
with  television  and  video  recorder 
reception  in  the  geographic  area  within 
a  two-mile  radius  of  the  base  station(s) 
authorized  herein  shall  be  made  during 
the  fir3t  year  of  operation.  For  each 
survey,  a  different  sample  of  at  least  25 
television  viewers  distributed 
approximately  evenly  throughout  the 
geographic  area  described  above  shall 
be  contacted  to  determine  whether  they 
have  experienced  TV  or  video  recorder 
interference.  The  data  should  not  be 
distorted  by  surveying  few  or  no 
viewers  within  the  geographic  area 
proximate  to  the  antenna.  Therefore,  for 
each  report,  the  25  television  viewers 
geographically  nearest  the  base  station 
who  have  not  previously  been  surveyed, 
shall  be  surveyed.  In  the  event  that  all 
viewers  within  two  miles  have  been 
surveyed,  TV  viewers  shall  be  surveyed 
again,  starting  with  those  nearest  the 
base  station.  If  interference  complaints 
are  received  either  as  a  result  of  the 
interviews  or  in  the  normal  course  of 
business,  the  licensee  shall  determine 
the  source  and  extent  of  such 
interference.  The  licensee  shall  promptly 
report  all  interference  complaints  and 
act  to  correct  any  problems,  or  follow 
official  instructions. 

(iv)  The  licensee  shall  submit  a 
written  report  soon  after  the  completion 
of  eadi  reporting  period,  fully  evaluating 
the  continued  existence  of  interference. 
Quarterly  reports  shall  include  but  shall 
not  be  limited  to  the  following 
information: 

[1]  Call  sign. 

[2]  Authorization  file  number. 

[3]  Site  location  number. 

(4)  Mo.  of  report  (1  to  4). 

(5)  Survey  date(s). 

[6]  Method  (telephone/on-site/other). 

(7)  Names,  addresses  and  telephone 
numbers  of  persons  contacted. 

[8]  Time  of  day  survey  conducted 
(morning/  afternoon/night). 

[9]  Technical  solutions  tested  and 
results 


[10]  Names  and  telephone  numbers  of 
technical  representatives  consulted 
and/or  employed. 
•        •        *        tt        * 

(d)  For  assignment  to  base  stations  of 
communication  common  carriers  for  use 
exclusively  in  providing  a  one-way 
paging  service. 

MHz 


35.20 

43.20 

35.22 

43.22 

35.24 

43.24 

35.56 

43.se 

35.58 

43.58 

35.60 

43.60 

Whenever  feasible,  the  frequencies  35.22 
MHz,  35.24  MHz,  35.56  MHz,  35.58  MHz 
and  35.60  MHz  shall  be  assigned  for  use 
in  any  area  prior  to  assignment  of  the 
frequencies  35.20  MHz,  43.20  MHz,  43.22 
MHz.  43.24  MHz,  43.56  MHz,  43.58  MHz 
and  43.60  MHz.  The  frequencies  43.20, 
43.22,  43.24,  43.56,  43.58  and  43.60  shall 
be  granted  on  a  developmental  basis 
and  subject  to  the  same  interference 
reporting  conditions  specified  in 
22.501(a)(5)(ii)  to  22.501(a)(5)(iv). 

•  *        *         *        * 

(f)  *  *  *   I 

(1)  *  *  * 

(ii)  Less  than  10  miles.  AppUcations 
for  use  of  72-76  MHz  band  frequencies 
less  than  10  miles  from  Channel  4  or  5 
television  stations  will  be  granted 
developmental  authority  pursuant  to 
§  22.400  et  seq.  After  successful 
developmental  testing  an  application  for 
a  radio  station  authorization  must 
follow  the  requirements  of  Section 
22.501(f)(l)(i).  Where  the  proposed 
transmitter  is  co-located  with  the 
television  transmitter  the  application 
will  be  processed  according  to  the  10-80 
mile  standard.  Applicants  must  identify 
by  call  sign,  all  channel  4  and  5  stations 
within  10  miles  of  the  proposed 

transmitter  sites. 

•  •        •        *        * 

15.  Section  22.502  is  revised  to  read  as 
follows: 

§  22.502    Classification  of  Ims*  stations. 

(a)  Base  stations  in  the  public  land 
mobile  service  shall  be  classified 
according  to  antenna  height  above 
average  terrain  and  effective  radiated 
power  in  the  relevant  direction.  This 
classification  is  not  applicable  to  base 
stations  in  the  frequency  bands 
454.6625-455.000  MHz,  459.6625— 
460.000  MHz.  470-512  MHz  and  929-032 
MHz. 


[AnlemM  haighl  abov*  average  lecram  (leaQl 


400  10  500.. 
300  to  400.. 


CtM(0<ttatnn 

c 

a          B          A 

A 

c 

C          B          B 

A 
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(Antenna  height  aboae  average  latiain  (teat)] 

200  to  300 „     O  C  C  B  B 

100  to  200 D  D  C  C  B 

0  to  100 E  0  0  C  C 

EWectKe  faaafd  pcmrgr  <—Bs) 
' 30        60        120      2S0      600 

'  EHP-s  tenmg  anfittien  baHwan  those  Med  above  w* 
use  the  next  higher  figure 

(b)  Any  station  with  antenna  height 
more  than  500  feet  above  average 
terrain,  but  with  an  effective  radiated 
power  within  the  limits  prescribed  in 
Rules  !  22.505  shall  be  considered  to  be 
a  Class  A  station. 

16.  Section  22.516  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  22.516    Usage  showing  for  additionai 
ctianneis. 

•  *         *         •         • 

(b)  *  *  * 

(2)  The  survey  shall  state  (i)  the 
channel  occupancy  reported  separately 
for  the  busiest  hour  on  each  of  three 
days,  for  all  frequencies,  both  VHF  and 
UHF;  (ii)  the  number  of  two-way  mobile 
stations,  tone-only  pagers,  tone-plus- 
voice  pagers,  and  tone  digital  readout 
pagers:  (iii)  the  specific  assignment  of 
each  channel  to  specific  trunk  groups,  if 
any;  (iv)  the  date  and  time  of  the  survey. 

•  *         «         *         • 

17.  Section  22.913  is  amended  by 
removing  paragraph  (a)(10)  and  revising 
and  redesignating  existing  paragraph 
(a)(ll)  as  paragraph  (a)(10). 

§  22.913    Content  and  form  of  applications. 

(a)  *  *  * 

(10)  An  exhibit  setting  forth  the 
information  required  by  5  22.13(a)(1).  In 
addition,  all  applicants  other  than 
publicly-traded  corporations  must 
disclose  those  parties  with  any 
ownership  interest  in  the  applicant  who 
also  hold  any  ownership  interest  in 
another  cellular  application  for  the  same 
market. 

•  *        *        •        • 

18.  Section  22.917  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§  22.917    Demonstration  of  financial 
qualifications. 

•  •         •         •         • 

(b)  •  *  • 
(1)  *  *  * 

(ii)  An  applicant  relying  on  internal 
financing  must  submit  the  information 
required  by  §  22.917(a)(3).  current  within 
90  days  of  the  submission  date  of  the 
financial  information,  in  conformance 
with  generally  accepted  accounting 
pnnciples,  to  demonstrate  its  financial 
ability. 


19.  Section  22.920  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  22.920    Considerations  involving  transfer 
or  assignment  applications  for  cedular 
authorizations. 

(a)  The  provisions  of  §  22.40  of  this 
part  shall  apply  to  transfers  or 
assignments  of  cellular  authorizations 
except  as  provided  in  S  22.920(b). 

•         •        *        •        * 

[FR  Doc.  87-7145  Plied  4-1-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  RaHroad  Administration 

49  CFR  Part  219 

(FRA  Docket  No.  RSOR-6,  Notice  No.  17] 

Technical  Amendments;  Control  of 
Alcohol  and  Drug  Use  in  Railroad 
Operations 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
action:  Final  rule. 

summary:  FRA  is  making  technical 
amendments  to  its  rules  on  alcohol  and 
drug  use  in  railroad  operations.  The 
amendments  designate  a  new  laboratory 
for  analysis  of  samples  under  the 
program  of  post-accident  toxicological 
testing. 

DATE:  The  amendments  are  effective  on 

April  2,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  C.  Rockey.  Jr..  Executive 
Assistant  to  the  Associate 
Administrator  for  Safety.  FRA 
(Telephone:  202-366-0897)  or  Renee  M. 
Marler,  Attorney,  Office  of  Chief 
Counsel  (Telephone:  202-366-0628). 
SUPPLEMENTARY  INFORMATION: 

In  order  to  facilitate  the  prompt  and 
complete  analysis  of  samples  provided 
in  connection  with  mandatory  post- 
accident  testing  under  Subpart  C,  Part 
219,  title  49  of  the  Code  of  Federal 
Regulations,  FRA  has  designated  a  new 
laboratory  to  be  responsible  for  this 
analysis.  Accordingly,  in  the  future 
samples  collected  under  this  program 
are  not  to  be  submitted  to  the  Federal 
Aviation  Administration's  Civil 
Aeromedical  Institute  laboratory  in 
Oklahoma  City,  but  instead  are  required 
to  be  submitted  to  the  following: 
Center  for  Human  Toxicology, 

University  of  Utah,  Room  No.  38. 

Skaggs  Hall.  Salt  Lake  City.  Utah 

84112 

The  Center  operates  a  reference-quality 
forensic  toxicology  laboratory  that  will 


analyze  samples  for  identified 
controlled  substances  and  alcohol 

Other  details  of  the  mandatory  post- 
accident  testing  program,  and  other 
elements  of  the  FRA  rule  on  control  of 
alcohol  and  drug  use  in  railroad 
operations  (49  CFR  Part  219)  remain 
unchanged.  (FRA  is  reviewing  the 
implementation  of  the  alcohol/drug  rule 
in  a  pending  safety  inquiry  (52  FR  2118; 
Jan.  20, 1987),  for  which  the  comment 
deadline  has  been  extended  to  April  6. 
1987  (52  FR  7185).) 

Regulatory  Procedures 

The  Administrator  finds  that  notice 
and  opportunity  for  comment  are  not 
required  because  the  subject 
amendments  involve  rules  of  agency 
organization,  procedure  and  practice. 
The  Administrator  further  finds  that 
there  is  good  cause  for  making  the  rule 
effective  in  less  than  30  days  from  the 
date  of  publication,  since  designation  of 
a  laboratory  is  a  matter  within  the 
administrative  judgment  of  the  agency 
and  since  prompt  designation  of  a  new 
laboratory  is  important  to  the  efficient 
conduct  of  the  post-accident  testing 
program. 

This  amendment  to  the  final  rule  has 
been  evaluated  in  accordance  with 
existing  regulatory  policies.  It  is  neither 
a  "major"  rule  under  Executive  Order 
12291  nor  a  "significant"  rule  as  defined 
under  DOT  policies  and  procedures.  The 
amendment  does  not  have  any 
paperwork  or  economic  impact.  It  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 

Therefore,  in  consideration  of  the 
foregoing.  Part  219.  title  49.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  219— [AMENDED] 

1.  The  authority  for  Part  219  continues 
to  read  as  follows: 

Authority:  Sees.  202  and  209,  Pub.  L  No. 
91-458,  84  Stat.  971  and  975.  as  amended  (45 
U.S.C.  431,  438).  and  49  CFR  1.49.  Subpart  C 
also  issued  under  sec.  208,  Pub.  L.  91-458.  84 
Stat.  974,  as  amended  (45  U.S.C.  437). 

§219.5    [Amended] 

2.  Section  219.5  is  amended  by 
removing  the  text  of  paragraph  (b)  and 
inserting  in  lieu  thereof  "[Reserved]" 

3.  Section  219.205  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  219.205    Sample  collection  and  handling. 
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(c)  Shipping  kit.  (1)  FRA  and  the 
laboratory  designated  in  Appendix  B  to 
this  part  make  available  for  purchase  a 
limited  number  of  standard  shipping  kits 
for  the  purpose  of  routine  handling  of 
toxicological  samples  under  this 
subpart.  Whenever  possible,  samples 
shall  be  placed  in  the  shipping  kit 
prepared  for  shipment  according  to  the 
instructions  provided  in  the  kit  and  the 
Field  Manual.  Specifications  for  kits  are 
contained  in  the  Field  Manual. 

(2)  Kits  may  be  ordered  directly  from 
the  laboratory  designated  in  Appendix  B 
to  this  part. 

(3)  FRA  maintains  a  limited  number  of 
kits  at  its  field  offices.  A  Class  III 
railroad  may  utilize  kits  in  FRA 
possession,  rather  than  maintaining 
such  kits  on  its  property. 

(d)  Shipment.  Samples  shall  be 
shipped  by  pre-paid  air  freight  (or  other 


means  adequate  to  ensure  delivery 
within  twenty-four  (24)  hours)  to  the 
laboratory  designated  in  Appendix  B  to 
this  part.  If  courier  pickup  is  not 
available  at  the  medical  facihty  where 
the  samples  are  collected,  the  railroad 
shall  promptly  transport  the  shipping  kit 
holding  the  samples  to  the  nearest  point 
of  shipment  via  air  freight  or  equivalent 
means. 

4.  Section  219.11  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  219.21 1    Analysis  and  follow-up. 

(a)  (1)  The  laboratory  designated  in 
Appendix  B  to  this  Part  undertakes 
prompt  analysis  of  samples  provided 
under  this  subpart,  consistent  with  the 
need  to  develop  all  relevant  information 
and  produce  a  complete  report. 


5.  Part  219  is  further  amended  by 
adding  a  new  Appendix  B  to  read  as 
follows:  I 

Appendix  B — Designation  of  Laboratory 
for  Post-Accident  Toxicological  Testing 

The  following  laboratory  is  currently 
designated  to  conduct  post-accident 
toxicological  analysis  under  Subpart  C  of  this 
Part:  I 

Center  for'Human  Toxicology,  University  of 

Utah,  Room  No.  38.  Skaggs  Hall.  Salt  Lake 

City,  Utah  84112,  Telephone  No.  (801)  581- 

5117 

Issued  ia  Washington,  DC,  and  March  30, 
1987. 

)ohn  H.  Riley, 

Federal  Railroad  Administrator. 

[FR  Doc.  87-7360  Filed  4-1-87;  8:45  am] 
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TN8  section  o«  the  FEDERAL  HeOSTER 
contains  notices  to  the  p^Mk  of  the 
proposed  issuance  of  aiies  and 
regulations.  "Hie  purpose  ol  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  poor  to  the  adoption  o»  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1955  and  196S 

Property  Management  and  Security 
Servicing 

AOEHCT.  Fanners  Home  Administration. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  FmHA  proposes  to  amend  its 
regulations  on  disposal  of  inventory 
property  and  security  servicing  to  (1) 
increase  the  amount  and  shorten  the 
intervals  for  administrative  price 
reductions  on  inventory  property  (2) 
reduce  downpayment  requirements  on 
ineligible  terms  financing  (3)  extend  the 
time  period  suitable  inventory  property 
is  retained  exclusively  for  purchase  by 
program  applicants  (4)  modify  'Decent 
Safe  and  Sanitary'  (DSS)  clauses  to 
include  only  those  items  that  render  the 
property  not  to  meet  DSS  standards  (5) 
expand  the  Agency's  ability  to  assign  its 
security  instnmients  as  a  loan  servicing 
action  (6)  authorize  payment  of  a  real 
estate  broker's  commission  on  inventory 
property  sales  in  additional  instances 
and  (7)  clarify  Agency  policy  on 
auctions  of  suitable  inventory  property. 
This  action  is  being  taken  to  expand  the 
Agency's  regtilations  on  disposal  of 
inventory  property  and  security 
servicing.  The  intended  effect  is  to 
provide  the  Agency  with  more 
responsive  terms  to  accomplish  these 
objectives. 

DATE:  Comments  must  be  submitted  on 
or  before  June  1, 1987. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Directives  and 
Forms  Management  Branch.  Farmers 
Home  Administration.  U.S.  Department 
of  Agriculture,  Room  6348,  South 
Agriculture  Building.  14th  Street  and 
Independence  Avenue.  SW.. 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this 
publication  will  be  available  for  public 


inspection  doring  regular  work  hours  at 
the  above  address. 

FOR  HJRTfKR  INFOfHMATION  CONTACT: 
David  J.  Villano,  Senior  Realty 
Specialist.  Single  Family  Housing, 
Servicing  and  Property  Management 
Division,  FmHA,  USDA,  Room  5309, 
South  Agriculture  Building,  Washington, 
DC  202Sa  Telephone  (202)  382-1452. 
SUPPtfMENTARY  INFORMATION:  This 
proposed  rulemaking  has  been  reviewed 
under  USD4  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291  and 
has  been  classified  as  "nonmajor."  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expwrt 
markets. 

The  SFH  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410 — Low  Income  Housing 
Loans  and  No.  10.417 — Very  Low 
Income  Housing  Repair  Loans  and 
Grants.  For  the  reasons  set  forth  in  the 
Final  Rule  related  Notice(s)  to  7  CFR 
Part  3015,  Subpart  V.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

During  the  period  of  June  1, 1986, 
through  August  29. 1986.  FmHA 
conducted  a  "Summer  Sale"  on 
unsuitable  inventory  property  (see  51  FR 
pages  18435  and  18436  dated  May  20. 
1986.)  During  this  timeframe,  FmHA 
reduced  sales  prices  and  downpayment 
requirements  on  unsuitable  inventory 
property.  FmHA  took  this  action  to 
reduce  the  consistently  increasing 
number  of  properties  which  could  not 


feasibly  be  used  for  program  purposes  in 
FmHA  inventorj'  and  relieve  the 
Government  of  tremendous  financial 
and  administrative  costs  of  retaining 
these  properties  in  inventory.  The 
"Summer  Sale"  was  highly  successful 
with  FmHA  not  only  experiencing  its 
first  net  reduction  in  inventory  in  5 
years  but  gaining  valuable  insight  into 
the  effective  use  of  more  aggressive 
marketing  tools  to  assist  the  Agency  in 
inventory  reduction. 

Almost  60  percent  of  the  unsuitable 
inventory  property  that  was  offered 
under  the  "Summer  Sale"  program  was 
sold.  FmHA  estimates,  even  after 
considering  the  authorized  price 
reductions,  that  the  "Summer  Sale" 
saved  the  Government  in  excess  of 
§  500.000.  Savings  resulted  in  reduced 
time  in  inventory  with  related  personnel 
and  administrative  expenses,  reduced 
maintenance  costs  and  recoverj'  of  the 
Government's  original  investment  in  the 
property. 

As  previously  mentioned,  the 
"Summer  Sale"  was  held  from  June  1. 
1986.  d\rough  August  29. 1986.  Time- 
limiting  revisions  were  made  to  the 
appropriate  portions  of  Subpart  C  of 
Part  1955  of  the  7  CFR  series.  FmHA 
now  proposes  to  make  permanent 
changes  to  its  regulations  adopting 
successful  aspects  of  the  "Summer 
Sale." 

1.  Section  1955.113(a)  is  revised  to 
increase  the  amount  and  shorten  the 
time  intervals  for  administrative  price 
reductions.  Current  FmHA  regulations 
provide  for  a  five  percent  administrative 
price  reduction  every  120  days.  The 
"Summer  Sale"  authorized  unsuitable 
inventory  property  to  be  offered  for  sale 
at  70  percent  of  market  value  or  other 
percentage  authorized  by  the  State 
Director.  FmHA  now  proposes  to 
increase  the  administrative  price 
reduction  to  10  percent  and  shorten  the 
time  interval  between  reductions  to  45 
days  for  unsuitable  property  and  75 
days  for  suitable  property,  with  a 
maximum  of  two  reductions. 

This  decision  is  based  upon  feedback 
from  Held  personnel,  field  visits  and 
results  of  the  "Summer  Sale. "  FmHA 
recognizes  that  a  larger  administrative 
price  reduction  and  shorter  time  interv'al 
between  same  is  essential  to  ensure 
timely  sales  of  inventory  property  and 
reduce  the  Government's  costs  of 
retaining  these  houses  in  inventory. 
Since  FmHA.  unlike  a  typical  seller. 
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does  not  negotiate  sales  prices  under 
regular  sales,  nor  will  FmHA  accept  an 
offer  for  less  than  the  listed  sales  price, 
we  believe  this  method  provides  a 
viable  alternative  for  selling  inventory 
property  in  an  orderly  and  timely 
manner. 

2.  Section  1955.118(b)  is  revised  to 
reduce  the  downpayment  requirement 
for  ineligible  terms  financing  on  credit 
sales  of  inventory  property.  Current 
FmHA  regulations  require  a  10  percent 
downpayment  from  both  nonoccupant/ 
investor  and  owner/occupant  applicants 
requesting  financing  on  ineligible  terms. 
The  "Summer  Sale"  reduced  the 
downpayment  required  from 
nonoccupsqt^nvestors  to  5  percent  and 
waived  the  downpayment  for  owner/ 
occupants.  FmHA  now  proposes  to 
reduce  the  downpayment  required  from 
nonocccupant/investors  to  5  percent 
and  2  percent  from  owner/occupants. 
This  decision  is  similarly  based  upon 
feedback  from  field  personnel,  field 
visits  and  results  of  the  "Summer  Sale." 
FmHA  has  recognized  that  the  10 
percent  downpayment  requirement  has 
hampered  sales  of  inventory  property  on 
ineligible  terms,  especially  to  owner/ 
occupant  applicants.  The  1983 
Amendment  to  the  Housing  Act  of  1949 
removed  authority  to  extend  program 
assistance  to  persons  with  incomes 
above  the  moderate  income  level.  These 
persons  were  formerly  considered 
program-eligible  with  "above-moderate 
income"  and  were  able  to  purchase 
inventory  property  with  no 
downpayment.  Currently,  these  same 
persons  must  have  a  10  percent 
downpayment.  FmHA  desires  to  give 
these  persons  who  do  not  own  adequate 
housing  and  are  unable  to  secure  other 
credit  the  opportunity  to  become  a 
homeowner.  FmHA  believes  that 
reducing  the  downpayment 
requirements  will  enhance  the  Agency's 
ability  to  sell  inventory  property  without 
significantly  diminishing  the  value  of  the 
Government's  security  interest  in  the 
property. 

3.  Section  1965.126(d)  is  similarly 
revised  to  reduce  the  paydown  on  the 
loan  balance  required  when  an  existing 
FmHA  loan  is  assumed  on  ineligible 
terms.  Current  FmHA  regulations 
require  a  10  percent  paydown  on 
existing  loans  assumed  on  ineligible 
terms.  The  "Summer  Sale"  did  not  affect 
this  regulation.  FmHA  proposes  to 
reduce  the  required  paydown  to  2 
percent  for  owner/occupants  and  5 
percent  for  nonoccupant/investors. 
These  requirements  are  parallel  with  the 
downpayment  requirements  proposed 
for  credit  sales  of  inventory  property  on 
ineligible  terms. 


This  decision  is  based  upon  feedback 
from  field  staffs  that  the  10  percent 
lump-sum  payment  is  a  deterrent  to 
assumptions  on  ineligible  terms  and  will 
ensure  consistency  in  the  required 
paydown/downpayment  on  ineligible 
terms  financing.  There  are  two 
cate|ories  of  purchasers  on  ineligible 
terms  who  generally  become  owner/ 
occupants:  (1)  Those  who  purchase  a 
pro-am — suitable  house  and  have  an 
adjusted  income  above  the  moderate- 
incoine  limit  for  the  area.  These  were 
formerly  "eligible  with  above-moderate 
income"  until  the  1983  Amendment  to 
the  Housing  Act  of  1949  removed 
authprity  to  extend  program  assistance 
to  this  category.  (2)  Those  who  purchase 
a  house  determined  to  be  unsuitable  for 
retention  in  FmHA's  housing  program 
and  which  is,  therefore,  no  longer 
appropriate  to  be  financed  on  eligible 
terms.  It  is  much  more  difficult  for  a 
borrower  to  find  a  buyer  when  FmHA  is 
not  willing  to  provide  financing  on 
reasonable  terms  and  in  many  of  these 
situations  the  borrower  conveys  the 
property  to  FmHA  in  lieu  of  being  able 
to  corsummate  a  sale.  FmHA  believes 
reducing  the  lump-sum  payment  amount 
will  enhance  a  borrowers'  ability  to  sell 
and,  thereby  save  FmHA  many  costs 
associated  with  acquiring  and  selling 
inveitory  property. 

In  addition,  the  following  areas  which 
are  not  a  direct  offshoot  of  the  "Summer 
Sale"  are  proposed; 

4.  Section  1955.114(a)  is  revised  to 
extend  the  time  period  for  which 
suitable  property  is  retained  exclusively 
for  purchase  by  applicants  requesting 
assistance  on  eligible  terms.  Current 
FmHA  regulations  authorize  a  30-day 
retention  period.  FmHA  proposes  to 
increase  the  retention  period  to  45  days. 
This  decision  is  based  upon  the 
Agency's  desire  to  sell  suitable  property 
to  program  applicants  and  suggestions 
from  the  public  that  this  time  period  be 
extended. 

5.  Section  1955.116  is  revised  to  more 
prudently  inform  purchasers  of 
unsuitable  property  which  do  not  meet 
the  Agency's  definition  of  "Decent,  Safe 
and  Sanitary"  (DSS)  housing  of  the 
items  which  cause  the  property  not  to 
meet  DSS  standards.  Current  FmHA 
regulations  require  that  all  listing 
notioes,  advertisements,  sales 
agreements  and  quitclaim  deeds  contain 
standard  all-encompassing  language 
which  states  that  FmHA  has  determined 
the  property  to  be  inadequate  for 
residiential  purposes  until  the  property  is 
".  .  .  structurally  sound  and  habitable, 
has  a  potable  water  supply,  has 
functionally  adequate,  safe  and  operable 
heating,  plumbing,  electrical  and  sewage 


disposal  systems,  and  meets  the 
Thermal  Performance  Standards  .  .  ." 
In  many  instances,  inventory  properties 
which  do  not  meet  DSS  standards  may 
only  be  lacking  one  or  two  of  the 
aforementioned  items.  This  standard  all- 
encompassing  language  unnecessarily 
creates  a  stigma  against  the  property 
ma'ing  it  difficult  to  sell  and  often  times 
adversely  affecting  the  market  value  of 
the  property.  FmHA  proposes  to  include 
in  listing  notices,  advertisements,  sales 
agreements  and  quitclaim  deeds  only 
those  items  which  render  the  property  to 
not  meet  DSS  standards.  This  decision 
is  based  upon  feedback  from  field 
personnel  and  field  visits  that  the 
standard  all-encompassing  language 
hampers  sales  ability,  especially  as 
previously  noted,  as  it  will  be  in  the 
deed  to  the  property.  This  action  would 
clearly  identify  those  items  which  must 
be  repaired/replaced/renovated  to 
make  the  property  meet  DSS  standards 
and  remove  the  negative  stigma  which 
detracts  from  sales  and  market  values  of 
these  houses.  As  well  as  assist  FmHA 
personnel  in  determining  at  a  later  date 
whether  or  not  the  restrictive  covenant 
can  be  removed. 

6.  Sections  1955.147(b)  and  1955.148 
are  expanded  to  clarify  the  Agency's 
policy  on  the  sale  of  suitable  inventory 
property  by  sealed  bid  or  auction. 
Current  FmHA  regulations  provide  the 
Assistant  Administrator  for  Housing  the 
authority  to  authorize  the  sale  of 
suitable  inventory  property  by  sealed 
bid  or  auction.  This  authority  has  been 
granted  on  an  extremely  limited  basis 
when  documentaton  exists  that  all 
reasonable  efforts  to  sell  the  property 
have  been  exhausted.  As  previously 
mentioned  in  Item  Number  4,  it  is 
Agency  f»licy  to  sell  suitable  property 
to  program  applicants  (those  requesting 
credit  on  eligible  terms).  A  retention 
period  is  provided  for  program 
applicants  in  which  they  have  the 
exclusive  right  to  purchase  suitable 
property  before  it  is  offered  to  the 
general  public.  Even  when  offered  to 
others,  program  applicants  are  always 
given  preference  over  nonprogram 
applicants  or  cash  offers.  With  the 
proposed  administrative  price  reduction 
schedule  outlined  in  Item  Number  1  of 
this  proposed  rule,  program  applicants 
will  have  approximately  8  months  with 
exclusive  or  preferential  rights.  A 
problem  arises  in  an  auction  or  sealed 
bid  setting  on  how  to  handle  bids  from 
program  applicants  versus  other 
bidders.  Since  FmHA  has  made  all 
reasonable  efforts  to  sell  the  property  to 
program  applicants  including  the 
aforementioned  8  month  priority  period, 
no  preference  will  be  given  to  program 
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applicants  in  an  auction  setting.  Such 
preferenc^Tvould  preclude  the 
effectiveness  of  an  auction  since 
program  applicants  would  only  have  to 
match  the  highest  bid  of  another  bidder 
to  be  the  successful  bidder.  There  would 
be  no  incentive  for  potential  bidders 
other  than  program  applicants  to 
participate  in  an  auction.  Since  the 
Agency  has  already  provided  an 
extensive  time  period  for  program 
applicants  to  purchase  the  property,  it 
would  be  impractical  to  provide  further 
preference.  In  a  sealed  bid  setting  since 
all  bidders  have  a  fair  and  equal  chance 
of  being  the  successful  bidder, 
preference  will  only  be  given  to  program 
applicants  when  two  equal  high  bids 
have  been  received.  We  believe  this 
policy  provides  the  program  applicant 
with  every  reasonable  opportunity  to 
purchase  suitable  property  while  setting 
forth  equitable  rules  on  handling 
auctions  and  sealed  bids. 

7.  Section  1965.128  represents  a 
substantial  change  in  Agency  policy 
from  the  longstanding  regulation 
previously  found  in  §  1872.22  of  Subpart 
A  of  Part  1872,  which  was  superseded 
with  the  issuance  of  Subpart  A  of  Part 
1965  of  this  chapter  last  year.  Section 
1965.128  is  more  restrictive  as  to 
instances  in  which  assignment  of  notes 
and  security  instruments  is  authorized 
than  was  provided  for  in  Part  1872, 
which  provided  that  the  State  Director 
could  assign  loan  instruments  when  it 
was  determined  to  be  to  the  financial 
advantage  of  the  Government  or  when 
the  borrower  had  failed  to  refinance 
after  an  appropriate  request  (graduate  to 
other  credit).  The  language  presently  in 

§  1965. 128  makes  this  section  useless  to 
the  Government  unless  the  borrower  is 
willing  to  request  an  assignment.  It  has, 
for  instance,  made  it  impossible  in  loss 
situations  for  FmHA  to  accept  payment 
in  full  from  an  insurance  company  in 
exchange  for  assignment  of  the  loan 
instruments.  Therefore,  it  has  been 
administratively  determined  to  institute 
a  policy  which  allows  assignment  to 
benefit  the  Government's  financial 
interest  and  yet  gives  specific  guidance 
on  situations  where  such  assignment  is 
authorized  so  there  is  no  danger  of 
indiscriminate  use  of  the  authority. 

8.  Section  1955.130(f)  is  revised  to 
authorize  payment  of  a  real  estate 
broker's  commission  on  inventory 
property  sales  where  the  sale  is  to  a 
broker,  the  broker's  8alesperson(s).  to 
persons  living  in  their  immediate 
household  or  to  legal  entities  in  which 
they  have  an  interest  provided  the  sale 
is  not  contingent  upon  receiving  FmHA 
credit.  Current  FmHA  regulations  do  not 
permit  payment  of  a  real  estate 


commission  in  these  instances.  This 
policy  is  inconsistent  with  the  private 
sector  and  the  Department  of  Housing 
and  Urban  Development  (HUD)  and 
Veterans  Administration  (VA).  FmHA 
has  received  many  complaints  regarding 
this  issue  from  real  estate  brokers  and 
field  personnel  and  believes  it  may 
hamper  the  sales  of  inventory  property. 

Our  goal  in  property  management  is  to 
sell  inventory  property  as  prudently  and 
expeditiously  as  possible.  This  relieves 
the  Agency  of  the  tremendous  costs  of 
retaining  property  in  inventory  and 
rightfully  returns  the  property  to  the 
public.  We  recognize,  like  any  other 
seller  of  property,  that  real  estate  agents 
are  professionals  in  this  area  and  that 
payment  of  a  real  estate  commission  is  a 
necessary  cost  of  achieving  our  goal. 
Therefore,  FmHA  proposes  to  permit 
payment  of  a  commission  in  these 
instances,  except  where  FmHA 
financing  is  being  extended.  A 
commission  would  not  be  paid  where 
financing  is  requested  since  the  payment 
of  a  commission  would  offset  any 
required  downpayment  thus  defeating 
the  purpose  of  the  downpayment.  We 
feel  this  change  would  bring  the  Agency 
in  line  with  other  private  and  pubUc 
sector  sellers  of  property  and  increase 
our  ability  to  sell  inventory  property. 

List  of  Subjects 

7  CFR  Part  1955 

Government  acquired  property,  Sale 
of  government  property,  Surplus 
government  property. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure.  Loan  programs.  Housing  and 
community  development,  Low  and 
moderate  income  housing — Rental, 
Rural  areas. 

Therefore,  as  proposed.  Chapter  XVII 
of  Title  7,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  1955— PROPERTY 
MANAGEMENT 

1.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989.  42  U.S.C.  1480,  5 
U.S.C.  301,  7  CFR  2.23.  7  CFR  2.70. 

Subpart  C— Disposal  of  Inventory 
Property 

2.  Section  1955.113(a)  is  revised  to 
read  as  follows: 

§1955.113    Price  (housing). 

*  «  •  *  • 

(a)  SFH price  reduction.  SFH 
inventory  will  be  reappraised  at  any 
time  additional  market  data  indicates 


this  action  is  warranted.  If  SFH 
inventory  has  not  sold  after  being 
actively  marketed,  the  price  will  be 
administratively  reduced.  An 
administrative  price  reduction  will  be 
made  without  changing  the  SFH 
appraisal.  The  following  schedule  of 
administrative  price  reductions  will  be 
followed: 

(1)  Suitable  property.  If  suitable 
property  has  not  sold  after  being 
actively  marketed  at  the  current 
appraised  value  for  45  days  to 
applicants  requesting  credit  on  eligible 
terms,  plus  an  additional  30  days  to  any 
offeror,  the  price  will  be 
administratively  reduced  by  10  percent 
of  the  appraised  value.  If  the  property 
remains  unsold  after  active  marketing  to 
applicants  requesting  credit  on  eligible 
terms  for  an  additional  45  days  plus  an 
additional  30  days  to  any  offeror,  one 
further  price  reduction  of  10  percent  of 
the  appraised  value  will  be  made. 

(2)  Unsuitable  property.  If  unsuitable 
property  has  not  sold  after  being 
actively  marketed  for  45  days,  the  price 
will  be  administratively  reduced  by  10 
percent  of  the  current  appraised  value.  If 
the  property  remains  unsold  after  an 
additional  45  day  period  of  active 
marketing,  one  further  price  reduction  of 
10  percent  of  the  appraised  value  will  be 
made. 


S  1955.114    [Amended] 

3.  Section  1955.114(a)  is  amended  to 
change  all  references  to  "30-day"  and 
"30  days"  located  in  the  fifth,  sixth,  and 
seventh  sentences  to  "45-day"  or  "45 
days"  as  appropriate. 

4.  Section  1955.116  is  revised  to  read 
as  follows: 

S  1 955. 1 1 6    Requirements  for  sale  of 
property  not  meeting  decent,  safe,  and 
sanitary  (DSS)  standards  (housing). 

(a)  Notices  and  advertising.  If  the 
inventory  housing  property  has  a  single- 
family  dwelling  or  a  MFH  unit  which 
does  not  meet  DSS  standards  as  defined 
in  §  1955.103(0  of  this  subpart,  but 
which  could  meet  such  standards 
through  the  repair  or  renovation 
activities  of  the  future  owner(8),  any 
"Notice  of  Real  Property  for  Sale," 
"Notice  of  Sale,"  or  any  other 
advertisement  used  in  conjunction  v«nth 
advertising  the  sale  must  contain  the 
following  notice: 

This  property  contains  a  dwelling  unit  or 
units  which  FmHA  has  deemed  to  be 
inadequate  for  residential  occupancy.  The 
Quitclaim  Deed  by  which  the  property  will  be 
conveyed  will  contain  a  covenant  restricting 
the  residential  unit(8)  on  the  property  from 
being  used  for  residential  occupancy  until  the 
dwelling  unit  is  repaired  or  renovated.  This 
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restriction  is  imposed  pursuant  to  section 
510(e]  of  the  Housing  Act  of  1949.  as 
amended.  42  U.S.C.  1480(e).  The  property 
must  be  repaired  and/or  renovated  as 
follows:  * 
'Insert  those  items  which  are  necessary  to 

make  the  dwelling  unit(s]  meet  DSS 

standards.  Examples  are: 
—Replace  flooring  and  floor  joists  in  kitchen 

and  bath. 
— Drill  new  well  to  provide  for  an  adequate 

and  potable  water  supply. 
— Hook-up  to  community  water  and  sewage 

system  now  being  installed. 
— Have  a  functionally  adequate,  safe  and 

operable  *  *  system. 
"Insert  heating,  plumbing,  electrical  and/or 

sewage  disposal,  etc.,  as  appropriate. 
—Install  *••. 
•"Insert  new  roof,  foundation,  sump  pump. 

bathroom  fixtures,  eta.  as  appropriate. 
— Install  ****  insulation  in  basement  walls  or 

ceiling.  ****  insulation  in  attic  and  storm 

windows  and  doors  throughout. 
*'* 'Insert  appropriate  R  values  to  meet 

Thermal  Performance  Standards. 

(b)  Sales  Agreements.  If  a  housing 
structure  in  inventory  does  not  meet 
DSS  standards,  Forms  FmHA  1955-45  or 
1955-46  used  in  conjunction  with  the 
sale  must  include  the  same  language 
contained  in  §  1955.116(a). 

(c)  Quitclaim  Deed.  The  following  or 
similar  restrictive  clause  adopted  for  use 
in  an  individual  State  pursuant  to  a 
State  supplement  approved  by  OGC 
must  be  added  to  the  quitclaim  deed  for 
properties  which  do  not  meet  DSS 
standards  at  the  time  of  sale  but  which 
could  through  the  repair  or  renovation 
activities  of  the  future  owner(s): 

Pursuant  to  section  510(e)  of  the  Housing 
Act  of  1949.  as  amended.  42  U.S.C.  §  1480(e). 
the  purchaser  ("Grantee"  herein)  of  the 
above-described  real  property  (the  "subject 
property"  herein)  covenants  and  agrees  with 
the  United  States  acting  by  and  through 
Farmers  Home  Administration  (the  "Grantor" 
herein)  that  the  dwelling  unit(s)  located  on 
the  subject  property  as  of  the  date  of  this 
Quitclaim  Deed  will  not  be  occupied  or  used 
for  residential  purposes  until  the  item(s) 
listed  at  the  end  of  this  paragraph  have  been 
accomplished.  This  covenant  shall  be  binding 
on  Grantee  and  Grantee's  heirs,  assigns  and 
successors  and  will  be  construed  as  both  a 
covenant  running  with  the  subject  property 
and  as  an  equitable  servitude.  This  covenant 
will  be  enforceable  by  the  United  States  in 
any  court  of  competent  jurisdiction.  When  the 
property  complies  with  the  following 
standards  of  the  Farmers  Home 
Administration  or  the  unit(s)  has  been 
completely  razed,  upon  application  to 
Farmers  Home  Administration  in  accordance 
with  its  regulations,  the  subject  property  may 
be  released  from  the  effect  of  this  covenant 
and  this  covenant  will  thereafter  be  of  no 
further  force  or  effect.  The  property  must  be 
repaired  and/or  renovated  to:  *.  *  Insert  the 
same  items  referenced  in  the  listing  notices 
and  sales  agreement  which  are  necessary  to 
make  the  dwelling  unit(s)  meet  DSS 
standards. 


(d)  Release  of  restrictive  covenant.  A 
State  Supplement  outlining  the 
procedure  for  releasing  the  DSS 
covenant  will  be  issued  with  the  advice 
and  approval  of  OGC. 

5.  Section  1955.118(b)  is  revised  to 
read  as  follows: 

§  1 955.1 1 8    Processing  casti  sales  or  credtt 
sales  on  Ineligible  terms  (housing). 


A, 


(b)  Downpayment.  For  credit  sales,  a 
downpayment  will  be  collected  at 
closing  and  remitted  by  the  servicing 
official  in  accordance  with  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office).  For  purchasers  who  fall 
into  the  category  specified  in 
§  1955.118(d)(i)(A)  of  this  subpart 
(owner/occupants),  a  downpayment  of 
not  lets  than  2  percent  is  required.  For 
purchasers  who  fall  into  the  category 
specifled  in  §  1955.118(d)(i)(B)  of  this 
subpart  (nonoccupant/investors),  a 
downpayment  of  not  less  than  5  percent 
is  required.  For  MFH  property,  a 
downpayment  of  not  less  than  10 
percent  is  required. 


§1955.130    [Amended] 

6.  Section  1955.130(f)  is  amended  by 
remo>Hng  the  period  at  the  end  of  the 
second  sentence  and  adding  the 
following"*  *  *  if  the  sale  is  contingent 
upon  receiving  FmHA  credit.  If  credit  is 
not  being  extended  in  these  instances  (a 
cash  sale]  a  commission  will  be  paid." 

7.  Section  1955.147(b)  is  revised  to 
read  as  follows: 

§1955^147    Sealed  bid  sales. 

***** 

(b)  Successful  bids.  The  highest 
complying  bid  meeting  the  minimum 
established  price  will  be  accepted  by 
the  approval  official;  however,  it  will  be 
subject  to  loan  approval  by  the 
appropriate  official  when  a  credit  sale  is 
involved.  For  suitable  SFH  inventory 
property,  no  preference  will  be  given  to 
bids  from  applicants  requesting  credit 
on  elijgible  terms  unless  two  identical 
high  bids  are  received  in  which  case  the 
bid  from  the  applicant  requesting  credit 
on  eligible  terms  will  take  preference. 
Preference  will  be  given  to  a  cash  offer 

which  is  at  least *  percent  of  the 

highest  offer  requiring  credit  on 
ineli^ble  terms  [*Refer  to  Exhibit  B  of 
FmHA  Instruction  440.1  (available  in 
any  PmHA  office)  for  the  current 
percentage].  Otherwise  equal  bids  will 
be  sheeted  by  public  lot  drawing.  The 
successful  bid  will  be  accepted  by 
signing  Form  FmHA  1955-46.  The 
approval  official  will  give  a  copy  of  the 
form  to  the  successful  bidder  or  his/her 
reprasentative.  If  the  bidder  or  his/her 


representative  is  not  present  at  the  bid 
opening,  the  form  will  be  sent  by 
certified  mail,  return  receipt  requested, 
to  the  bidder.  The  bid  deposit  of  the 
successful  bidder  will  be  used  at  closing 
to  be  applied  Hrst  to  the  purchaser's 
closing  costs  with  any  balance  then 
applied  to  the  downpayment  or  in  the 
case  of  a  cash  sale  to  be  deducted  from 
the  funds  required  from  the  successful 
bidder  at  dosing. 

§1955.148    [Amended] 

8.  Section  1955.148  is  amended  by 
adding  the  following  sentence  after  the 
seventh  sentence:  "*  *  *  For  auctions 
of  suitable  SFH  inventory  property,  no 
preference  will  be  given  to  bidders  who 
will  be  requesting  credit  on  eligible 
terms."  | 

PART  196S— REAL  PROPERTY 

9.  The  anthority  citation  for  Part  1965 
continues  to  read  as  follows:  , 


Authority:  7  U.S.C.  1989,  41  U.S.C.  2942,  5 
U.S.C.  301,  7  CFR  2.23.  7  CFR  2.70,  29  PR 
14764,  33  PR  9850. 

Subpart  C— Security  Servicing  for 
Single  Family  Rural  Housing  Loans 

10.  Section  1965.126(d)  is  revised  to 
read  as  follows: 


§  1965.126    Transfer  of  property 
assumption  of  indebtedness. 


(d)  Assumption  on  ineligible  terms. 
When  a  borrower  sells  or  proposes  to 
sell  security  property  and  the  purchaser 
does  not  meet  the  eligibility 
requirements  for  an  RH  loan,  or  the 
property  is  not  suitable  for  retention  in 
the  housing  program,  the  debt  may  be 
assumed  on  ineligible  terms  if  the 
assuming  party  has  repayment  ability,  is 
creditworthy,  and  it  is  advantageous  to 
the  Government  to  allow  the 
assumption.  If  the  purchaser  does  not 
assume  the  debt,  the  loan  must  be 
liquidated.  After  assumption  on 
ineligible  terms,  the  loan  will  be 
classified  as  an  NP  loan.  The 
assumption  agreement  will  bear  interest 
at  the  SFH-Ineligible.  rate  in  effect  on 
the  date  the  assumption  is  approved. 
The  term  of  the  assumption  may  not 
exceed  the  period  for  which  the  property 
will  serve  as  adequate  security  for  the 
debt.  Other  terms  are  as  follows: 

(1)  Whan  the  purchaser  does  not  own 
an  adequate  home,  intends  to  occupy 
the  house,  and  cannot  obtain  other 
credit  for  its  purchase,  the  term  may  be 
for  a  period  not  to  exceed  30  years.  A 
payment  on  the  debt  of  not  less  than  2 
percent  of  the  unpaid  balance  (including 
any  subsidy  recapture  due]  must  be 
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made  at  closing  to  reduce  the  amount 
assumed. 

(2)  When  the  purchaser  does  not  meet 
the  criteria  in  paragraph  (d)(1)  of  this 
section,  the  amortization  period  will  be 
not  more  than  10  years  unless  the  State 
Director  determines  more  favorable 
terms  are  necessary  to  facilitate  the 
sale,  in  which  case  the  assumption  may 
be  amortized  using  a  20-year  factor  with 
payment  in  full  (balloon  payment)  due 
not  later  than  10  years  from  the  date  of 
closing.  A  payment  on  the  debt  of  not 
less  than  5  percent  of  the  unpaid 
balance  (including  any  subsidy 
recapture  due)  must  be  made  at  closing 
to  reduce  the  amount  assumed. 
*        «        *        •        • 

11.  Section  1965.128  is  revised  to  read 
as  follows: 

§  1965.128    Assignment  of  promissory 
notes  and  security  Instruments. 

With  the  advice  of  and  instructions 
from  OGC,  the  note(s)  and  security 
instrument(s)  may  be  assigned  on  a 
nonrecourse  basis  as  outlined  in  this 
section.  For  loans  subject  to  recapture  of 
subsidy,  recapture  must  be  calculated 
and  any  recapture  due  must  be 
considered  as  a  part  of  the  indebtedness 
at  the  time  of  the  assignment.  The 
assignment  will  be  made  using  a  form 
approved  by  OGC  on  an  individual-case 
basis  or  on  a  State  form  approved  by 
OGC  and  prescribed  in  a  State 
supplement.  The  State  Director  is 
authorized  to  execute  the  assignment 
instrument,  and  this  authority  may  not 
be  redelegated.  Assignment  is 
authorized  in  following  instances: 

(a)  A  borrower  has  requested  it  in 
writing  when  FmHA  is  being  paid  in  full. 

(b)  An  insurance  company  is  paying 
FmHA  in  full  following  a  property  loss. 

(c)  A  junior  lienholder  has  foreclosed 
its  lien  and  is  paying  FmHA  in  full. 

Dated:  February  18, 1987. 
Vance  L  Clark, 
Administrator.  Farmers  Home 
Administration. 
(FR  Doc.  87-7172  Filed  4-1-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  87-CE-09-ADI 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Models  EMB-110P1  and 
EMB-110P2  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  .Airworthiness  Directive  (AD), 
applicable  to  EMBRAER  Models  EMB- 
llOPl  and  EMB-110P2  airplanes,  which 
would  require  incorporation  of  Revision 
29  to  the  Pilot's  Operating  Handbook 
(POH).  This  revision  deletes  the 
Configuration  Deviation  List  (CDL) 
issued  by  Revision  28  to  the  POH.  The 
proposed  action  will  preclude 
operations  which  are  contrary  to  the 
FAA  approved  Airplane  Flight  Manual/ 
Pilot's  Operating  Handbook  (AFM/ 
POH)  "UMITATIONS "  section. 
DATE:  Comments  must  be  received  on  or 
before  June  1, 1987. 

ADDRESSES:  EMBRAER  Publication  No. 
T.P.-110P1/176,  Revision  29,  dated 
November  3, 1986.  applicable  to  the  AD 
may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343-CEP,  12.200 
Sao  Jose  dos  Campos,  Sao  Paulo,  Brazil. 
This  information  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
duplicate  to  Federal  Aviation 
Administration.  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  87-CE-09-AD,  Room 
1558,  601  East  12fh  Street,  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m..  Monday  through  Friday, 
holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  A.  Jackson.  ACE-120A, 
Aerospace  Engineer.  FAA.  Atlanta 
Aircraft  Certification  Office,  Suite  210, 
1669  Phoenix  Parkway,  Atlanta,  Georgia 
30349;  Telephone  (404)  991-2910, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 


Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  87-CE-09- 
AD.  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

EMBRAER  issued  Revision  No.  28  to 
Publication  No.  TP.-110P1/176  on 
September  12, 1986.  This  revision 
incorporated  Supplement  No.  36  to 
Pilot's  Operating  Handbook  and  the 
Brazilian  Civil  Airworthiness  Authority, 
the  Centro  Tecnico  Aerospacial  (CTA) 
approved  Airplane  Flight  Manual 
Supplement  for  EMBRAER  EMB-llOPl/ 
P2  airplanes.  This  Supplement  contained 
limitations  for  operation  of  the  EMB- 
llOPl  and  EMB-110P2  airplanes  without 
certain  secondary  airframe  and  engme 
parts. 

The  FAA  has  determined  that 
provisions  do  not  exist  in  the  Federal 
Aviation  Regulations  for  approving  a 
CDL  for  small  airplanes,  since  it  alters 
the  FAA  approved  AFM/POH 
"LIMITATIONS  "  section  on  a  flight  by 
flight  basis.  The  EMBRAER-issued  CDL 
contains  such  limitations  which  differ 
from  those  contained  in  the  FAA 
approved  AFM/POH  "LIMITATIONS" 
section.  EMBRAER  was  advised  of  this 
and  EMBRAER  issued  Revision  No.  29 
to  Publication  No.  T.P.-110P1/176  on 
November  29. 1986.  This  revision 
deleted  Supplement  No.  36  from  the 
POH.  Based  on  the  foregoing,  the  FAA 
considers  that  an  AD  is  required  to 
ensure  that  all  operators  have  removed 
Supplement  No.  36  from  their  Flight 
M^anuals. 

The  FAA  has  determined  there  are 
approximately  124  airplanes  affected  by 
the  proposed  AD.  The  cost  of  complying 
with  the  proposed  AD  is  negligible  to  all 
operators  and.  therefore,  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97^»49, 
January  12, 1983);  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 
Emprcsa  Brasileira  de 

Aeronautica  S.A.  (EMBRAER): 
Applies  to  Models  EMB-llOPl  and  EMB- 
110P2  (all  serial  numbers)  airplanes 
certificated  in  any  category. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  preclude  operations  with  configurations 
which  are  contrary  to  the  FAA  approved 
Airplane  Flight  Manual/Pilot's  Operating 
Handbook  (AFM/POH)  "LIMITATIONS" 
section,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  EMB-110 
AFM/POH  by  incorporating  Revision  29, 
dated  November  3. 1986,  to  EMBRAER 
Publication  No.  T.P.-110P1/176,  "Pilot's 
Operating  Handbook  and  CTA  Approved 
Airplane  Flight  Manual  Supplement  for 
EMBRAER  EMB-110P1/P2. " 

(b)  The  requirement  of  paragraph  (a)  of  this 
AD  may  be  accomplished  by  the  holder  of  a 
pilot  certificate  issued  under  Part  61  of  the 
Federal  Aviation  Regulations  (FAR)  on  any 
airplane  owned  or  operated  by  him.  The 
person  accomplishing  this  action  must  make 
the  appropriate  aircraft  maintenance  record 
entry  as  prescribed  by  FAR  91.173. 

(c)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  FAA.  1669  Phoenix  Parkway,  Suite 
210.  Atlanta,  Georgia  30349;  Telephone  (404) 
991-2910. 

All  persons  affected  by  this  directive 
may  obtain  the  documents  referred  to 
herein  upon  request  to  EMBRAER,  P.O. 
Box  343-CE,  12.200  Sao  Jose  dos 
Campos,  Sao  Paulo.  Brazil;  or  may 
examine  the  documents  referred  to 
herein  at  FAA,  Office  of  the  Regional 
Counsel.  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 


Issued  in  Kansas  City.  Missouri,  on  March 
18. 1387. 
Paul  K.  Bohr, 
Director.  Centra/  Region. 

[FR  Ooc.  87-7205  Filed  4-1-87;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  87-AWP-10) 

Proposed  Establishment  of  a  Control 
Zone  and  Transition  Area  at  Kapalua, 
HI 

AGEMCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  control  zone  and  transition 
area!  at  Kapalua,  Hawaii.  A  new  airport 
has  been  constructed  at  lat.  20°57'58"N., 
long.  156°40'38"W.  to  serve  the  West 
Maui  area.  This  proposed  action  will 
pro\«de  controlled  airspace  for 
instflument  flight  rules  (IFR)  arrivals  and 
departures  at  the  Kapalua  Airport.  A 
special  instrument  approach  procedure 
has  been  approved  for  IFR  arrivals. 
Communication  lines  and  weather 
reporting  services  will  be  provided  by 
Hawaiian  Airlines.  The  control  zone  will 
be  effective  only  when  weather 
information  is  available. 

DATE:  Comments  must  be  received  on  or 

before  April  17, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530,  Docket  No.  87-AWP-lO,  Air  Traffic 
Division,  P.O.  Box  90027,  Worldway 
Postal  Center.  Los  Angeles,  California 
90009. 

Tie  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard,  Lawndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  tile  Office  of  the  Manager,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  T.  Torikai.  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90260, 
telephone  (213)  297-1648. 


SUPPLEMENTARY  INFORMATION:  I 

Comments  Invited  \ 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall   ; 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal.  , 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-AWP-lO."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
at  15000  Aviation  Boulevard,  Lawndale, 
California  90260,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 
Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  the  NPRM, 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  describes  the  application 
procedure. 
The  Proposal 

The  FAA  is  considering  an 
amendment  to  §§  71.171  and  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
a  control  zone  and  transition  area  at 
Kapalua,  Hawaii.  This  proposed  action 
will  provide  controlled  airspace  for  IFR 
departures  and  arrivals  at  the  new 
Kapalua  Airport.  Sections  71.171  and 
71.181  of  Part  71  of  the  Federal  Aviation 
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Regulations  were  republished  in 
Handbook  7400.6B  dated  lanuary  2, 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

The  Proposed  Amendment 
PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Kapalua.  Hawaii  [NEW| 

Within  a  5-mile  radius  of  Kapalua  West 
Maui  Airport  (lat.  ZCSTM'N,  long. 
156°40'38"W).  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Pacinc  Chart  Supplement. 

3.  Section  71.181  is  amended  as 
follows: 

Kapalua,  Hawaii  [NEW] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Kapalua  West  Maui  Airport  (lat. 
20°57'58"N.  long.  156"40'38"W). 


Issued  in  Los  Angeles,  California,  on  March 
17, 1987. 

Wayne  C.  Newcomb, 

Manager.  Air  Traffic  Division,  Western- 
Pacific  Region. 

[FR  Doc.  87-7206  Filed  4-1-87;  8:45  am] 

MUJNG  CODC  M10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  54  and  602 
[EE-151-86] 

Payment  of  Excise  Tax  on  Reversion 
of  Qualified  Plan  Assets  to  Employer 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  cross  reference  to  temporary 
regulations. 


summary:  This  document  provides 
regulations  regarding  the  payment  of  the 
excise  tax  by  employers  receiving 
(directly  or  indirectly)  reversions  of 
qualified  plan  assets  required  by  the 
Tax  Reform  Act  of  1986.  In  the  Rules 
and  Regulations  portion  of  this  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  payment  of  the  excise  tax;  the  text  of 
these  temporary  regulations  also  serves 
as  the  comment  document  for  this  notice 
of  proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  June  1, 1987.  These 
amendments  are  proposed  to  be 
aplicable  to  reversions  occurring  after 
December  31, 1985. 

ADDRESS:  Please  mail  or  deliver 
comments  to:  Commissioner  of  Internal 
Revenue,  Attention:  CC:LR:T  (EE-151- 
86),  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
Suzanne  K.  Tank  of  the  Employee  Plans 
and  Exempt  Organizations  Division, 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 
(Attention:  CC:LR:T)  (202-566-3938,  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  Part 
54  of  the  Code  of  Federal  Regulations. 
New  §  54.6011-lT  and  new  $  54.6071-lT 
are  added  to  Part  54  of  Title  26  of  the 
Code  of  Federal  Regulations.  When 
§  54.601-lT  is  promulgated  as  final 


regulations,  {  54.6011-1  will  be  revised 
to  reflect  the  new  provision.  For  the  text 
of  the  temporary  regulations,  see  FR 
Doc.  87-7306  (TD  8133)  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  this  addition  to  the  Pension 
Excise  Tax  Regulations. 

NonappIicabiKty  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

The  Secretary  of  the  Treasury  has 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  First,  most 
small  businesses  maintain  defined 
contribution  plans.  The  regulations  do 
not  generally  affect  defined  contribution 
plans.  Hence,  small  businesses  would 
not  generally  be  affected  by  the 
regulation.  Second,  very  few  businesses 
with  defined  benefit  plans  will  be 
terminating  their  plans  and  receiving  a 
reversion  in  any  calendar  quarter  or 
year.  A  Regulatory  Flexibility  Analysis, 
therefore,  is  not  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980. 
Comments  on  these  requirements  should 
be  sent  of  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  Internal  Revenue 
Service,  New  Executive  Office  Building. 
Washington,  DC  20503.  The  Internal 
Revenue  Service  requests  that  persons 
submitting  comments  on  the 
requirements  to  OMB  also  send  copies 
of  these  comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Suzanne  K.  Tank 
of  the  Employee  Plans  and  Exempt 
Organizations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulations,  on  matters  of  both 
substance  and  style. 
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Comments  and  Requests  for  a  Public 
Hearing 

Before  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
|FR  Doc.  87-7307  Filed  4-1-87;  8:45  am] 

BIUJNG  COD€  M30-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1625 

Employee  Benefit  Plans 

agency:  Equal  Employment  Opportunity 
Commission  (EEOC,  Commission). 
action:  Notice  of  proposed  rulemaking. 

summary:  This  action  replaces  the 
interpretations  of  the  Age 
Discrimination  in  Employment  Act  of 
1967,  as  amended  (ADEA.  Act),  29 
U.S.C.  621  et  seq.,  at  29  CFR 
880.120(f)(l){iv)(B),  rescmded  by  Court 
Order  on  March  18, 1987.  52  FR  8448, 
which  provided  that  section  4(0(2)  of  the 
ADEA  permits  employers  to  cease 
contributions  and  accruals  to  pension 
and  retirement  plans  for  employees  who 
continue  to  work  beyond  normal 
retirement  age,  with  substantive  rules  to 
be  codified  at  29  CFR  1625.21  requiring 
employers  to  continue  contributions  and 
accruals  for  such  workers. 

This  rulemaking  is  done  pursuant  to 
an  Order  entered  on  February  26, 1987 
by  judge  Harold  Greene  in  American 
Association  of  Retired  Persons,  et  al.  v. 

Equal  Employment  Opportunity 

Commission.  Civil  Action  No.  86-1740. 

United  States  District  Court  for  the 

District  of  Columbia.  Final  rules  must  be 

published  by  May  18. 1987.  The  Order  is 

now  under  appeal. 

date:  Written  comments  must  be 

received  by  May  2, 1987,  and  must  be 

submitted  in  quadruplicate. 

ADDRESS:  Comments  may  be  mailed  to: 

Executive  Secretariat,  Equal 

Employment  Opportunity  Commission, 

Room  507.  2401  E  Street  NW.. 

Washington,  DC  20507. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  E.  Boymel  or  Joseph  N.  Cleary, 


Office  of  Legal  Counsel,  Room  214, 
EEOC,  2401  E  Street  NW..  Washington, 
DC  20507,  (202)  634-6423. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

Because  of  the  economic  impact  of  the 
rules,  the  Commission  has  prepared  a 
Preliminary  Regulatory  Impact  Analysis 
of  this  rule.  The  Preliminary  Regulatory 
Impact  Analysis  examines  the  various 
alternatives  that  the  Commission 
considered  in  preparing  this  rule  and 
considers  the  cost  and  program 
implications  of  certain  alternatives.  A 
copy  of  |he  Preliminary  Regulatory 
Impact  Analysis  has  been  placed  in  the 
docket  df  this  rulemaking  and  is 
available  for  public  inspection. 

Regulatftry  Flexibility  Act  Certincation 

The  Chairman,  Equal  Employment 
Opportunity  Commission,  hereby 
certifies,  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  findings 
developed  in  the  Commission's 
Regulatory  Impact  Analysis  (RIA)  that 
indicata  as  follows: 

(1)  Increased  annual  costs  to 
employers  will  be  in  the  range  of  1.2  to 
2.4%  of  pension  costs  (and  therefore  less 
than  1%  of  salary  costs); 

(2)  Aty  increased  costs  will  be 
directly  proportional  to  the  number  of 
older  employees  participating  in  a 
pension  plan; 

(3)  The  percentage  of  older  employees 
employed  by  small  entities  is  assumed 
to  be  approximately  the  same  as  the 
percentage  employed  by  large  entities; 

(4)  Small  entities  will  incur  the  same 
percentage  cost  increases  as  large 
entitieat 

(5)  Tie  rules  do  not  establish 
significant  overhead  costs;  any 
overhead  coets  will  be  directly 
proportional  to  the  number  of 
employees; 

(6)  Employers  with  fewer  than  twenty 
employees  are  exempt  from  the  rules. 

Accordingly,  the  Commission  is  not 
required  to  prepare  an  initial  or  final 
regulatory  flexibility  analysis  of  the 
proposed  rule. 

Background 

This  rulemaking  is  done  pursuant  to 
an  Order  entered  on  February  26, 1987 
by  Judge  Harold  Greene  in  American 
Association  of  Retired  Persons.  etoL.  v. 
Equal  Employment  Opportunity 
Commission.  Civil  Action  No.  86-1740. 
United  States  District  Court  for  the 
District  of  Columbia.  Final  rules  must  be 
published  by  May  18. 1987.  The  Order  is 
now  under  appeal. 


By  way  of  background,  the 
Commission  voted  on  March  5. 1985  to 
circulate  draft  rules  to  other  affected 
agencies  under  Executive  Order  12067. 
As  the  result  of  technical  comments 
received  from  the  Internal  Rev,,  nue 
Service,  the  draft  rules  were 
restructured  In  1986.  The  Commission 
was  prepared  to  vote  at  its  November 
10, 1986  meeting  regarding  the 
publication  of  the  proposed  rules  in  the 
Federal  Register  for  public  comment. 

On  October  17, 1986,  however, 
Congress  passed  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  Pub.  L.  99- 
509.  In  sections  9201-9204  of  that  statute, 
Congress  amended  the  ADEA  to  require 
continuing  contributions  and  accruals  in 
a  pension  plan  regardless  of  an 
employee's  age.  In  section  9204, 
Congress  set  forth  the  effective  date  of 
such  rules.  Tlie  amendments  will  be 
effective  "only  with  respect  to  plan 
years  beginning  on  or  after  January  1, 
1988  .  .  ."  with  special  rules  for 
collectively  bargained  plans. 

As  the  result  of  the  passage  of  Pub.  L.  I 
99-509,  the  Commission  decided,  at  its 
meeting  of  November  10, 1986,  that  it 
would  not  be  appropriate  to  continue 
the  rulemaking  begun  in  1985  since:  (1) 
Congress,  in  setting  a  1988  effective 
date,  had  set  forth  its  clear  desire  to 
grant  a  grace  period  to  allow  employees 
time  to  implement  a  complex  change  to 
their  pension  programs;  (2)  the  draft 
rules  of  March  1985.  as  modified  in  1986. 
imposed  an  "equal  cost"  requirement 
(see  discusaon.  below),  while  the  new 
statute  imposed  an  "equal  benefit"  rule 
a  significant  difference  that  would 
require  employers  to  amend  their  plans 
twice  within  a  one-  or  two-year  period; 
(3)  reviewing  two  sets  of  amendments 
within  such  a  short  period  of  time  would 
prove  to  be  an  intolerable  burden  for  the 
Internal  Revenue  Service,  which  has  the 
responsibility  for  approving  the  tax 
aspects  of  such  changes;  and  (4)  since 
the  Commission  was  required  under 
Pub.  L.  99-509  to  issue  final  regulations 
undc  that  statute  prior  to  February  1, 
1988,  the  Commission's  resources  would 
best  be  spent  in  preparing  the  Pub.  L. 
99-509  rules  rather  than  the  rules 
developed  in  1985-1986,  which  would  be 
rescinded  in  1988. 

Discussion 

The  ADEA  was  amended  in  1978  [see 
Pub.  L.  95-256.  92  Stat.  198.  April  6. 1978) 
to  preclude  mandatory  retirement  of 
covered  employees  and  to  raise  the 
upper  age  limit  for  coverage  under  the 
Act  from  65  to  70.  Because  these 
amendments  potentially  affected 
pension  plans  covered  by  the  Employee 
Retirement  Income  Security  Act 
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(ERISA).  Pub.  L.  93-406.  29  U.S.C.  1001  et 
seq.,  and  at  the  urging  of  Congress,  in 
1979  the  Department  of  Labor  (DOL) 
published  the  "Employee  Benefit  Plans; 
Amendment  to  Interpretative  Bulletin," 
29  CFR  860.120,  44  FR  30648  (May  25. 
1979).  which  provided  comprehensive 
guidance  on  employee  benefit  plans 
covered  under  the  ADEA.  The 
Interpretative  Bulletin  contains  "Special 
Rules"  that  allow  employers  to  cease 
contributions  and  accruals  to  pension 
and  retirement  plans  for  employees  who 
continue  to  work  beyond  normal 
retirement  age. 

Congress,  in  section  4(a)  of  the  Act,  29 
U.S.C.  623(a),  described  the  employer 
conduct  that  is  prohibited.  However, 
Congress  also  recognized  that  the  cost 
to  employers  of  providing  certain 
benefits  to  older  workers  is  greater  than 
the  cost  of  providing  those  same 
benefits  to  younger  workers.  Congress 
feared  that  requiring  equal  benefits  for 
employees  regardless  of  age  would 
discourage  the  employment  of  older 
workers  contrary  to  the  purposes 
expressed  in  section  2(b)  of  the  Act,  29 
U.S.C.  621(b).  See  S.  Rep.  No.  723,  90th 
Cong.,  1st  Sess.  13-14  (1967)  (views  of 
Sen.  Javits);  113  Cong.  Rec.  31254-55 
(1967).  To  avoid  this  result.  Congress 
fashioned  an  exception  to  the  general 
prohibitions  in  section  4(a)  of  the  Act. 
That  exception  in  section  4(f)(2),  29 
U.S.C.  623(f)(2),  reads: 

It  shall  not  be  unlawful  for  an 
employer,  employment  agency,  or  labor 
organization — 
•         »        ♦        •        « 

(2)  to  observe  the  terms  of  a  bona  fide 
seniority  system  or  any  bona  fide  employee 
benefit  plan  such  as  a  retirement,  pension,  or 
insurance  plan,  which  is  not  a  subterfuge  to 
evade  the  purposes  of  this  Act,  except  that  no 
such  employee  benefit  plan  shall  excuse  the 
failure  to  hire  any  individual,  and  no  such 
seniority  system  or  employee  benefit  plan 
shall  require  or  permit  the  involuntary 
retirement  of  any  individual  specified  by 
section  12(a)  of  this  Act  because  of  the  age  of 
such  individual. 

In  recognition  of  the  purposes  of  the 
Act  and  the  legislative  concern  that 
increased  benefit  costs  might  lead  to 
decreased  employment  opportunities  for 
older  workers,  section  4(0(2)  was 
interpreted  in  1969  as  follows: 

|Ajn  employer  is  not  required  to  provide 
older  workers  who  are  otherwise  protected 
by  the  law  with  the  same  pension,  retirement 
or  insurance  benefits  as  he  provides  to 
younger  workers,  so  long  as  any  differential 
between  them  is  in  accordance  with  the 
terms  of  a  bona  fide  benefit  plan.  For 
example,  an  employer  may  provide  lesser 
amounts  of  insurance  coverage  under  a  group 
insurance  plan  to  older  workers,  where  the 
plan  is  not  a  subterfuge  to  evade  the  purposes 
of  the  Act.  A  retirement,  pension,  or 


insurance  plan  will  be  considered  in 
compliance  with  the  statute  where  the  actual 
amount  of  payment  made,  or  cost  incurred  in 
behalf  of  an  older  worker  is  equal  to  that 
made  or  incurred  in  behalf  of  a  younger 
worker,  even  though  the  older  worker  may 
thereby  receive  p  lesser  amount  of  pension  or 
retirement  benefits,  or  insurance  coverage. 
Further,  an  employer  may  provide  varying 
benefits  under  a  bona  fide  plan  to  employees 
within  the  age  group  protected  by  the  Act, 
when  such  benefits  are  determined  by  a 
formula  involving  age  and  length  of  service 
requirements. 

29  CFR  860.120(a).  34  FR  9709  (June  21, 
1969)  (emphasis  added). 

While  the  1979  Interpretative  Bulletin 
generally  follows  this  "equal  cost 
principle,"  the  "Special  Rules,"  which 
were  promulgated  regarding  pension 
and  retirement  plans,  allowed  an 
employer  to  cease  contributions  and 
accruals  for  employees  who  continued 
in  service  beyond  the  normal  retirement 
age  specified  in  their  plans,  without  a 
cost  justification.  The  "Special  Rules" 
applicable  to  pension  and  retirement 
plans  covered  by  section  4(f)(2)  of  the 
ADEA,  were  rescinded  under  Judge 
Greene's  Order.  The  rules  under  29  CFR 
1625.21  are  premised  on  the  principle 
that  a  retirement  or  pension  plan  will  be 
considered  in  compliance  with  the  Act 
where  the  actual  amount  of  payment 
made,  or  cost  incurred,  on  behalf  of  an 
older  worker  is  equal  to  that  made  or 
incurred  on  behalf  of  a  younger  worker, 
even  though  the  older  worker  may 
thereby  receive  a  lesser  amount  of 
pension  or  retirement  benefits.  This 
"equal  cost  principle"  has  been  the 
Commission's  position  throughout  the 
entire  rulemaking  process. 

Although  age  is  not  a  significant  cost 
factor  in  a  defined  contribution  plan, 
since  DOL's  "Special  Rules  '  addressed 
defined  contribution  plans,  these  rules 
make  clear  that  defined  contribution 
plans  must  provide  for  contributions 
regardless  of  an  employee's  age. 

Section-by-Section  Analysis  of  Proposed 
Changes 

29  CFR  1625.21(a)    The  Commission 
solicits  public  comment  regarding  the 
effective  date  of  these  rules. 

Section  1625.21(b)(1).  Subsection 
860.120(f)(l)(iv)(B)(l)ofthe 
Interpretative  Bulletin  permitted  the 
cessation  of  contributions  to  a  defined 
contribution  plan  with  respect  to 
participants  who  have  attained  normal 
retirement  age  under  the  plan.  The 
proposed  rule  would  not  permit  the 
cessation  or  reduction  of  employer 
contributions  to  a  defined  contribution 
plan  on  the  basis  of  the  age  of  the 
participant,  regardless  of  whether  or  not 
the  participant  has  attained  normal 
retirement  age.  (Target  benefit  plans  are 


not  considered  defined  contribution 
plans  for  purposes  of  this  paragraph) 

Section  1625.21(b)(2).  Subsection 
860.120(f)(l)(iv)(B)(2)ofthe 
Interpretative  Bulletin  required  the 
allocation  of  investment  gains  and 
losses  and  termination  forfeitures  in 
defined  contribution  plans  to  the 
individual  account  in  a 
nondiscriminatory  manner.  It  is 
proposed  that  this  requirement  be 
maintained. 

Section  1625.21(b)(3).  Subsections 
860.120(f)(l)(iv)(B)  (5)  and  (7)  of  the 
Interpretative  Bulletin  permitted  a 
defined  benefit  plan  to  cease  the  accrual 
of  benefits  and  to  disregard  salary 
increases  and  benefit  improvements  for 
an  employee  who  continues  to  work 
after  the  plan's  normal  retirement  age. 
The  proposed  rule  reverses  the  approach 
of  those  subsections  and  provides  thai  a 
defined  benefit  plan  or  target  benefit 
plan  shall  provide  for  such  accruals  and 
that  such  plans  shall  not  require  or 
permit  the  cessation  of  benefit  accruals 
or  the  reduction  in  the  rate  of  benefit 
accruals  on  account  of  the  age  of  the 
participant,  except  to  the  extent 
permitted  as  the  result  of  age-related 
cost  considerations.  Further,  the 
proposed  rule  would  require  a  defined 
benefit  plan  or  target  benefit  plan  to 
credit  years  of  service  up  to  the 
maximum  specified  in  the  plan  (unless 
such  maximum  operates  as  a  subterfuge 
to  evade  the  purposes  of  the  Act),  salary 
increases,  and  benefit  improvements 
which  occur  after  a  participant  attains 
normal  retirement  age.  The  proposed 
rule  does  not  require  actuarial 
adjustment  of  such  benefits. 

In  light  of  the  "equal  cost"  concept 
(employers  must  expend  equal  costs  on 
younger  and  older  workers  but  need  not 
always  provide  equal  benefits  to  older 
workers),  the  Commission  welcomes 
specific  comments  on  how  best  to  define 
"equal  cost." 

Section  1625.21(b)(4).  Wherever  it  has 
been  possible  to  harmonize  these 
regulations  with  or  to  avoid  direct 
conflict  with  the  specific  provisions  of 
ERISA,  the  Commission  has  sought  to  do 
so.  Accordingly,  this  subsection  makes 
clear  that  a  pension  plan  will  not  be 
required  to  exceed  the  limits  provided  in 
Internal  Revenue  Code  section  415  when 
complying  with  the  section  1625.21  rules. 

The  Commission  has  decided 
tentatively  to  issue  substantive  rules  to 
replace  the  DOL  interpretative  rules. 
The  Commission  welcomes  specific 
comments  on  the  issue  of  whether  the 
section  1625.21  rules  should  be 
substantive  or  interpretative. 
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List  of  Subjects  in  29  CFR  Part  1625 

Advertising.  Aged.  Employee  benefit 
plans.  Equal  employment  opportunity. 
Retirement. 

Substantive  Rules 

PART  1625— (AMENDED] 

Therefore,  it  is  proposed  that  29  CFR 
Part  1625  is  amended  as  follows: 

1.  The  authority  citation  for  Part  1625 
continues  to  read  as  follows: 

Authority:  81  Stat.  602:  29  U.S.C.  621.  5 
II.S.C.  301.  Secretary's  Order  No.  10-68; 
Secretary's  Order  No.  11-68.  and  sec.  2: 
Reorg.  Plan  No.  1  of  1978,  43  FR  19807. 

2.  Section  1625.21  is  added  to  Subpart 
B  to  read  as  follows: 

§  1625.21     Benefits  under  retirement  and 
pension  plans— Application  of  section 
4(fX2)  of  the  Act. 

(a)  Effective  date.  [Reserved] 

(b)  Benefits.  (1)  A  defined  contribution 
plan  shall  not  permit  the  cessation  or 
reduction  of  employer  contributions  on 
the  basis  of  the  age  of  a  participant, 
whether  or  not  the  participant  has 
attained  the  plan's  normal  retirement 
age.  For  purposes  of  this  subsection,  a 
target  benefit  plan  shall  not  be  treated 
as  a  defined  contribution  plan. 

(2)  In  defined  contribution  plans  and 
target  benefit  plans  in  which  investment 
gains  and  losses  and  (where 
appropriate]  forfeitures  are  allocated  to 
individual  accounts,  such  allocations 
shall  be  made  no  less  favorably  on  the 
basis  of  age  to  older  employees, 
including  those  who  continue  to  work 
past  normal  retirement  age.  than  to 
younger  employees. 

(3)  A  defined  benefit  plan  or  target 
benefit  plan  shall  not  cease  the  accrual 
of  benefits  based  on  the  age  of  a 
participant,  whether  or  not  the 
participant  has  attained  the  plan's 
normal  retirement  age.  With  respect  to 
all  employees,  the  plan  must  credit: 

(i)  Years  of  service  (up  to  the 
maximum  number  of  years  specified  in 
the  plan): 

(ii)  Benefit  improvements  under  the 
plan:  and 

(iii)  Salary  increases. 

(4)  Nothing  contained  in  this  section 
shall  compel  the  payment  or  accrual  of 
benefits  or  the  making  of  contributions 
in  excess  of  the  limitations  provided  in 
Internal  Revenue  Code  section  415. 

Dated:  March  27. 1987. 
Clarence  Thomas. 

Chairman.  Equal  Employment  Opportunity 

Commission. 

|FR  Doc.  87-7210  Filed  4-1-87:  8:45  am| 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration 

29  CFR  Part  1910 
(DocketNo.  H-0441 

Health  and  Safety  Standards; 
Occupational  Exposure  to  2- 
Methoxyethanol,  2-Ethoxyethanol  and 
Their  Acetates 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 

action:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR). 

SUMMAtv:  This  notice  announces  the 
initiation  of  action  by  OSHA  with 
respect  to  reducing  occupational 
exposure  to  2-Methoxyethanol,  2- 
Ethoxyethanol,  2-MethoxyethanoI 
Acetate  and  2-Ethoxyethanol  Acetate  (2- 
ME.  2-m.  2-MEA,  and  2-EEA. 
respectively)  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655(b)).  This  regulatory 
action  follows:  (a)  OSHA's  review  of 
scientific  studies  indicating  that  2-ME,  2- 
EE  and  their  acetates  cause  adverse 
reproductive,  developmental  and 
hematologic  effects  in  several  animal 
species,  and  (b)  OSHA's  acceptance  of 
the  Environmental  Protection  Agency's 
(EPAs)I  referral  (50  FR  41393)  of  these 
chemicals  under  the  authority  of  section 
9(a)  of  the  Toxic  Substances  Control  Act 
(TSCAJ  (15  U.S.C.  2608). 

This  fiotice  summarizes  information 
currently  available  to  OSHA  concerning 
produciion  and  use  of  2-ME,  2-EE  and 
their  actetates,  health  effects,  estimates 
of  employee  exposure  and  risk 
assessments.  This  notice  invites 
interesljed  parties  to  submit  comments, 
recomitendations.  data,  and  information 
on  sevaral  important  issues.  Based  on 
the  information  expected  to  be  gathered 
as  a  result  of  this  notice.  OSHA  will 
decide  upon  the  appropriate  action. 

DATE:  Comments  in  response  to  this 
Advance  Notice  should  be  submitted  by 
July  31.i  1987. 

ADDRESS:  Comments  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer!  Occupational  Safety  and  Health 
Administration,  Docket  No.  H-044. 
Room  N-3670,  U.S.  Department  of  Labor. 
200  Copstitution  Avenue.  NW.. 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Foster.  Occupational  Safety 
and  Health  Administration,  U.S. 
Deparlhient  of  Labor.  Office  of 
Information.  Room  N-3649.  Washington. 
DC  20^0.  Telephone  (202)  523-6151. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

1.  Chemical  identification  and 
Properties 

The  chemicals.  2-Methoxyethanol  (2- 
ME).  2-MethDxyethanol  acetate  (2- 
MEA).  2-Ethoxyethanol  {2-EE).  and  2- 
Ethoxyethanol  acetate  (2-EEA)  are 
members  of  a  class  of  chemicals  known 
as  ethylene  glycol  ethers  which  are,  in 
turn,  members  of  a  broader  class  of 
chemicals  known  as  glycol  ethers.  In 
this  document  the  term  ethylene  glycol 
ethers  will  refer  to  2-ME.  2-MEA.  2-EE 
and  2-EEA.  The  term  glycol  ethers  will 
refer  to  these  as  well  as  other  glycol 
ethers.  The  respective  Chemical 
Abstracts  Service  (CAS)  Registry 
numbers  for  the  subject  ethylene  glycol 
ethers  are  109-86-4, 110-49-6. 110-60-5. 
and  111-15-0.  All  four  compounds  are 
completely  miscible  with  water  and 
many  organic  solvents.  At  room 
temperature  and  atmospheric  pressure, 
these  compounds  are  colorless  liquids 
that  are  highly  reactive  in  the  presence 
of  strong  oxidizers:  2-MEA  and  2-EEA 
are  also  highly  reactive  in  the  presence 
of  nitrates  and  strong  acids. 
Decomposition  products  during 
combustion  or  fire  include  toxic  gases 
and  vapors  such  as  carbon  monoxide. 

2-ME,  chemical  formula 
CHaOCHiCHzdfi  has  a  molecular 
weight  of  78.1.  a  boiling  point  at  760mm 
Hg  of  124  °G.  a  vapor  pressure  at  20  °C 
of  6mm  Hg.  a  flash  point  of  42  °C  and 
possesses  a  mild  non-residual  odor  with 
odor  threshold  warning  properties 
around  60  ppm.  2-MEA.  chemical 
formula  CHiCOOCHaOCHa.  has  a 
molecular  weight  of  118.  a  boiling  point 
of  145  "C.  a  vapor  pressure  of  2mm  Hg.  a 
flash  point  of  44  'C  and  posses.ses  a  mild 
ether-like  odor  with  an  odor  threshold  at 
approximately  50  ppm.  2-EE.  chemical 
formula  CjHsOCHzCHaOH.  has  a 
molecular  wreight  of  90.1.  a  boiling  point 
of  135  °C,  a  vapor  pressure  of  4mm  Hg.  a 
flash  point  of  49  °C  and  possesses  a 
sweetish  odor  that  is  slight  at  low 
concentrations  and  strong  at  high       | 
concentrations.  2-EEA  has  a  chemical 
formula  C2H5OCH2CH2OCOCH3,  a 
molecular  weight  of  132,  a  boiling  point 
of  156  °C.  a  vapor  pressure  of  2mm  Hg.  a 
flash  point  of  47  °C  and  possesses  a  mild 
non-residual  odor  with  odor  threshold 
warning  properties  at  approximately  100 
ppm.  I 

2.  Production  and  Use 

Ethylene  glycol  ethers  are  produced 
by  the  reaction  of  ethylene  oxide  and  an 
alcohol.  The  type  of  ethylene  glycol 
ether  is  determined  by  the  type  of 
alcohol  employed.  Methyl  alcohol 
produces  ethylene  glycol  monomethyl 
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ether  (2-ME)  and  ethyl  alcohol  produces 
ethylene  glycol  monoelhyl  ether  (2-EE). 
The  corresponding  acetates,  2-MEA  and 
2-EEA,  are  produced  by  reacting  2-ME 
and  2-EE  with  acetic  acid. 

Over  420  million  pounds  of  the  four 
substances  were  produced  in  the  U.S.  in 
1981,  with  domestic  consumption 
accounting  for  approximately  80%. 
Approximate  1981  consumption  in  the 
United  States  for  each  substance  was: 
90  million  pounds  of  2-ME.  170  million 
pounds  of  2-EE.  three  million  pounds  of 
2-MEA,  and  100  million  pounds  of  2- 
EEA. 

Domestic  consumption  of  these 
chemicals  falls  into  five  major 
categories:  chemical  intermediates, 
industrial  coatings,  industrial  solvents, 
solvents  and  coatings  used  in  trade 
industries,  and  jet  fuel  additives:  The 
major  chemical  intermediate  use  is  in 
the  production  of  the  glycol  ether 
acetates,  2-MEA  and  2-EEA.  Another 
chemical  intermediate  application  is  in 
the  production  of  plasticizers.  Industrial 
coating  use  includes  finishes  for  cars, 
trucks,  heavy  equipment,  appliances, 
metal  furniture,  steel  sheet  and  metal 
cans.  Electric  circuit  hoard  manufacture, 
semiconductor  manufacture, 
photographic  applications,  textile  dyeing 
and  various  industrial  cleaning  solvents 
are  among  the  many  industrial  solvent 
application.  The  major  trade  industry 
uses  are  in  commercial  printing  as 
solvents  and  as  components  of  inks,  and 
in  auto  refinishing  and  maintenance 
painting.  Glycol  ethers  are  used  in  jet 
fuels  to  prevent  freezing.  Military  uses 
dominate  this  category.  However,  small 
private  planes  represent  a  small  portion 
of  the  total  use. 

3.  History  of  the  Standard 

OSHAs  current  Permissible  Exposure 
Limits  (PELS)  for  2-ME,  2-MEA,  2-EE  and 
2-EEA  are  2.5  ppm.  25  ppm,  200  ppm,  and 
100  ppm,  respectively.  All  are  time 
weighted  averages  (TWAs)  for  an  8-hour 
workshift  (29  CFR  1910.1000  Table  Z-1). 
In  the  Z-1  Table.  2-ME,  2-MEA,  2-EE 
and  2-EEA  are  listed  under  the  names 
Methyl  Cellosolve,  Methyl  Cellosolve 
Acetate,  2-Ethoxyethanol  and  2- 
Ethoxyethyl  Acetate,  respectively.  The 
OSf  lA  standards  bear  a  skin  notation, 
indicating  the  potential  contribution  to 
the  overall  exposure  by  the  cutaneous 
route,  including  mucous  membranes  and 
eye.  either  by  airborne  or  more 
particularly,  by  direct  contact  with  the 
substance. 

The  current  standards  were  adopted 
in  1971  pursuant  to  section  6(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655).  The  source  of  these 
standards  was  the  American  Conference 
of  Governmental  Hygienists  (ACGIH) 


and  they  are  based  primarily  on  blood, 
kidney,  liver  and  central  nervous  system 
toxicity. 

Private  firms,  under  section  8(e)  of 
TSCA.  submitted  the  results  of  animal 
studies  to  EPA  indicating  that  inhalation 
and  dermal  exposure  to  low  levels  of  2- 
ME  and  2-EE  may  pose  a  serious  risk  of 
fetotoxic  affects  and  a  risk  of  adverse 
reproductive  effects  in  males.  As  a 
result  of  the  testicular  effects  observed 
in  animal  studies,  the  ACGIH.  in  its 
notice  of  Intended  Changes  (for  1982). 
proposed  TWAs  of  5  ppm  for  2-ME,  2-EE 
and  their  acetates  which  were 
subsequently  adopted  in  1984.  Likewise, 
NIOSH  published,  on  May  2, 1983.  a 
Current  Intelligence  Bulletin 
recommending  that  2-ME  and  2-EE  be 
regarded  in  the  workplace  as  having  the 
potential  to  cause  adverse  reproductive 
effects  in  male  and  female  Workers  (Ex 
5-001). 

On  January  24, 1984,  EPA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  (49  FR  2921)  in 
which  it  determined  that  adverse 
reproductive  and  developmental  effects 
are  associated  with  these  glycol  ethers 
at  concentrations  to  which  humans  may 
be  exposed.  As  a  result  of  information 
received  in  response  to  the  ANPR  and 
other  information  developed  by  EPA, 
EPA  determined  that  the  risks 
associated  with  exposure  to  2-ME,  2-EE 
and  their  acetates  may  be  reduced  to  a 
sufficient  extent  by  action  taken  under 
the  OSH  Act.  Following  these  findings. 
EPA.  in  accordance  with  section  9(a)  of 
TSCA,  on  May  20, 1986,  referred  2-ME. 
2-EE.  and  their  acetates  to  OSHA  to  give 
this  Agency  an  opportunity  to  regulate 
the  chemicals  under  the  OSH  Act  (51  FR 
18488).  EPA  requested  OSHA  to 
determine  whether  the  risks  described 
in  the  EPA  report  may  be  prevented  or 
reduced  to  a  sufficient  extent  by  action 
taken  under  the  OSH  Act.  If  such  a 
determination  was  made,  then  OSHA 
was  requested  to  issue  an  order 
declaring  whether  the  manufacture  and 
use  described  in  the  EPA  report  present 
the  risk  therein  described.  EPA 
requested  OSHA  to  respond  within  180 
days. 

On  December  11, 1986,  OSHA 
published  a  notice  (51  FR  42257) 
responding  to  the  EPA  referral  report  by 
making  a  preliminary  determination  that 
a  revised  OSHA  standard  limiting 
occupational  exposure  to  2-ME,  2-EE 
and  their  acetates  could  prevent  or 
reduce  the  risks  due  to  exposure  to  a 
sufficient  extent  and  that  such  a  risk 
had  been  accurately  described  by  EPA 
in  the  report. 

With  this  notice,  OSHA  is  initiating 
action  within  the  meaning  of  section  9(a) 
of  TSCA. 


II.  Health  Effects 

The  effects  of  exposure  to  the 
ethylene  glycol  ethers  on  the 
reproductive  system  and  on  fetal 
development  have  been  studied  in 
several  animal  species.  The  results 
uniformly  show  developmental  toxicity, 
including  increases  in  the  incidences  of 
fetal  malformations  and  resorptions,  and 
testicular  damage.  Studies  have  also 
shown  adverse  hematologic  effects  and 
adverse  behavioral  effects  in  offspring. 
Data  are  limited  on  mutagenicity  and 
potential  carcinogenicity.  A  summary  of 
OSHAs  preliminary  review  of  the 
experimental  studies  is  presented 
below. 

A.  Absorption  and  Metabolism 

Ethylene  glycol  ethers  are  readily 
absorbed  following  oral,  dermal  or 
inhalation  exposure.  Measurements 
made  on  excised  human  skin  show  an 
extremely  rapid  absorption  of  2-ME.  2- 
EE  and  2-EEA  (Ex.  4-115).  After  2-ME 
and  2-EE  are  taken  into  the  body,  they 
are  metabolized  to  methoxyacetic  acid 
and  ethoxyacetic  acid,  respectively,  by 
alcohol  and  acetaldehyde 
dehydrogenases.  The  acetate  esters,  2- 
MEA  and  2-EEA,  are  also  metabolized 
to  the  same  alkoacetic  acids  as  their 
parent  compounds.  Current  evidence 
suggests  that  the  acid  metabolites  of 
these  glycol  ethers  may  be  the  actual 
toxicants  (Exs.  4-102,  4-133.  and  4-192). 

B.  Reproductive  and  Developmental 
Effects 

Studies  of  inhalation  exposures  to  2- 
ME  and  2-EE  have  shown  that  these 
exposures  produce  adverse  reproductive 
and  developmental  effects  in  several 
animal  species.  A  reproductive  effect 
refers  to  alterations  in  the  reproductive 
or  sexual  functioning  of  the  adult  from 
sexual  maturation  through  adulthood 
(e.g.,  impotence  or  infertility). 
Developmental  effects  refer  to  adverse 
effects  on  the  developing  organism  that 
may  result  from  toxic  exposures  to 
either  parent  prior  to  conception,  during 
prenatal  development,  or  postnatally  to 
the  time  of  sexual  maturation  (e.g., 
death,  structural  abnormality,  or 
functional  deficiency  of  the  developing 
organism).  The  effects  observed  from 
exposure  to  2-ME  and  2-EE  include 
testicular  damage,  reduced  fertility, 
maternal  toxicity  and  developmental 
abnormalities  of  the  fetus. 

Available  data  show  that  2-ME  is 
developmentally  toxic  in  rabbits  and 
rats  exposed  by  inhalation  (Ex.  4-042a). 
Fetotoxic  effects  (embryo/fetal  death  or 
resorptions)  were  observed  after 
exposures  of  10  ppm  in  rabbits  and  50 
ppm  in  rats.  The  No  Observed  Effect 
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Levels  (NOELs)  were  3  ppm  and  10  ppm, 
respectively.  Other  fetal  effects  such  as 
skeletal  and  soft  tissue  abnormalities 
occurred  at  higher  doses  of  50  ppm  and 
above  in  rats  and  rabbits.  In  addition, 
fetotoxic  effects  were  observed  in  mice 
after  inhalation  exposure  to  2-ME  at  50 
ppm  (Ex.  4-106).  The  NOEL  was  10  ppm. 
In  a  one-dose  behavioral  study, 
neurochemical  imbalances  and 
behavioral  changes  in  rat  offspring  were 
observed  after  maternal  or  paternal 
exposures  of  25  ppm  2-ME  (Ex.  4-136). 
Testicular  damage  was  observed  in 
rats  and  rabbits  after  inhalation 
exposures  to  2-ME  (Ex.  4-045).  At  100 
ppm,  degenerative  changes  occurred  in 
the  germinal  epithelium  of  rabbit 
testicles.  The  NOEL  was  30  ppm.  In  the 
rat,  decreased  testicular  weight  and 
testicular  epithelial  degeneration  were 
observed  at  300  ppm,  and  the  NOEL  was 
\{^  ppm.  Testicular  damage  was  also 
observed  in  a  study  in  rabbits  exposed 
orally  to  100  mg/kg/day  (Ex.  4-110).  In 
particular  in  this  study,  a  one-time 
exposure  of  250  mg/kg  resulted  in 
testicular  damage.  These  results  are 
verified  by  the  findings  of  a  cross- 
sectional  study  of  men  engaged  in  the 
production  of  2-ME.  where  workers  with 
the  highest  potential  exposures 
exhibited  decreases  in  testicular  size, 
when  compared  to  unexposed  controls 
(Ex.  5-002). 

2-EE  has  been  shown  to  be 
developmentally  toxic  in  laboratory 
animals  after  inhalation  exposure.  In 
rabbits  (Ex.  4-039).  fetal  skeletal 
abnormalities  were  observed  at  175 
ppm.  In  rats  (Ex.  4-038)  exposed  at  250 
ppm,  the  fetal  effects  included 
decreased  mean  live  weight,  increased 
resorptions  and  increased  external  and 
skeletal  effects.  The  NOEL  in  both 
species  was  50  ppm.  In  addition,  2-EE 
has  also  been  shown  to  be 
developmentally  toxic  after  dermal 
exposure  in  the  rat  (Ex.  4-121):  doses 
totaling  1  ml/day  caused  resorptions 
and  visceral  and  skeletal  abnormalities. 
In  behavioral  testing  of  offspring, 
separate  maternal  and  paternal 
exposures  to  2-EE  both  resulted  in 
neurotoxic  effects,  including  impaired 
neuromuscular  ability  and 
neurochemical  imbalances  in  the  brain 
(Ex.  4-138). 

Testicular  damage  was  observed  in 
rabbits  after  inhalation  of  2-EE  (Ex.  4- 
108)  at  exposures  of  4(X)  ppm;  decreases 
in  testicular  weight  and  drgeneration  of 
seminiferous  tubules  were  observed. 
The  NOEL  was  100  ppm.  Rats  similarly 
exposed  did  not  exhibit  any  adverse 
reproductive  effects  (Ex.  4-109).  Thus,  in 
rats  in  this  study,  the  NOEL  was 
measured  at  400  ppm.  A  recent  human 


study  has  ovaiuated  the  semen  quality 
of  men  exposed  to  2-EF  during  the 
preparation  of  ceramic  shells  in  metal 
casting  (Ex.  5-003).  Workers  exposed  by 
inhalation  to  2-EE  at  airborne  levels 
ranging  from  non  detectable  to  33.8  ppm 
exhibited  a  decrease  in  average  sperm 
count  compared  to  the  counts  of  in-plant 
controls. 

2-MEA  and  2-EEA  are  expected  to 
show  developmental  and  reproductive 
toxicity  similar  to  their  parent 
compounds  2-ME  and  2-ER  This  is 
based  on  the  fact  that  each  glycol  ether 
and  its  acetate  are  metabolized  to  the 
same  acid  metabolite  (methoxyacetic 
acid  and  ethoxyacetic  acid, 
respectively)  and  the  fact  that  the 
metabolite  is  believed  to  be  toxic.  For 
example,  data  suggest  that  2-ME, 
through  its  metabolite  methoxyacetic 
acid,  has  an  adverse  effect  on  the  testis 
(Ex.  4-133).  Intraperitoneal  injections  of 
methoxyacetic  acid  have  induced 
developmental  toxicity,  lending  support 
to  the  idea  that  methoxyacetic  acid  is 
the  active  agent  (Ex.  4-102).  Because  2- 
EE  is  metabolized  in  a  manner  similar  to 
which  ;&-ME  is  metabolized.  2-EE's 
metabolite,  ethoxyacetic  acid,  is  also 
believed  to  be  a  toxic  agent. 

C.  Hematologic  Effects 

Data  from  laboratory  animals  have 
demonstrated  that  exposure  to  2-ME 
may  renjdt  in  a  variety  of  hematologic 
effects  including  hemolysis,  bone 
marrow  depression,  and 
immunosuppression.  (Exs.  4-017.  4-042a 
and  4-077).  The  effects  observed  have 
resulted  from  exposures  similar  to  those 
producing  reproductive  or 
developmental  effects.  Limited  data 
from  mouse  studies  suggest  that  2-EE,  2- 
EEA  and  2-MEA  may  also  produce 
adverse  effects  on  the  peripheral  blood. 
[Ex.  4-135). 

Adverse  hematologic  effects  including 
anemia*  lowered  white  blood  cell  counts 
and  bone  marrow  depression  have  also 
been  observed  in  humans  exposed  to  2- 
ME,  and  possibly  2-EE.  After  dermal 
exposure  to  an  undetermined  quantity  of 
2-ME,  workers  in  an  electroplating 
facility  exhibired  bone  marrow  injury 
and  pancytopenia  as  well  as 
encephalopathy  (Ex.  4-139).  Air 
concentrations  during  the  use  of  2-ME 
averaged  8  ppm.  2-ME  had  been 
substituted  temporarily  for  acetone  due 
to  a  shortage.  Clinical  recovery  followed 
cessation  of  exposure  to  2-ME.  One 
death  from  aplastic  anemia,  three  cases 
of  bone  marrow  injury,  and  four  cases 
with  non-specific  bone  marrow  changes 
were  observed  in  lithographers  exposed 
dermally  and  by  inhalation  to  multiple 
solvents  including  2-EE  and  dipropylene 
glycol  monomethyl  ether  (DPME)  (Ex.  5- 


004).  However,  this  study  is  difficult  to 
interpret  because  the  exposure 
situations.  2-EE  concentrations  and 
concentrations  of  other  chemicals  were 
not  well  characterized.  Exposure 
measurements  were  made  for  DPME 
only,  as  the  authors  considered  this  the 
most  likely  etiologic  agent.  Thus  it  is 
uncertain  whether  2-EE  could  be 
implicated. 

nL  Risk  Assessment  ' 

The  EPA  has  prepared  a  risk 
assessment  (Ex.  4-004)  for  2-ME,  2-MEA, 
2-EE  and  2-EEA.  This  assessment 
estimated  human  risk  on  the  basis  of  the 
most  sensitive  end  point(s)  observed  in 
the  animal  studies.  To  estimate  this  risk, 
EPA  calculated  the  margins  of  safety. 
The  margin  of  safety  is  defined  as  the        I 
No  Observed  Effect  Level  (NOEL),  in  the 
most  sensitive  species  studied,  divided 
by  the  estimated  human  exposure  level. 

The  NOELs  for  testicular  toxicity 
utilized  by  the  EPA  in  calculating 
margins  of  safety  were  30  ppm  for  2-ME 
and  100  ppm  for  2-EE.  For 
developmental  toxicity,  the  NOELs  were 
3  ppm  for  2-ME  and  50  ppm  for  2-EE. 
Because  the  acetates  are  thought  to 
rapidly  hydrolyze  to  acetate  and  glycol 
ether  in  the  body,  the  effects  of  2-MEA 
and  2-EEA  were  assumed  to  be  the  same 
as  those  of  2-ME  and  2-EE,  respectively. 
Therefore,  the  NOEL  for  each  acetate 
was  assumed  to  be  the  same  as  that  for 
the  respective  glycol  ether. 

Exposure  data  for  various  segments  of 
industry  where  glycol  ethers  are 
produced  or  used  were  obtained  and 
used  to  calculate  margins  of  safety  for 
worker  exposures  in  each  segment.  An 
exposure  level  with  a  100-fold  margin  of 
safety  is  considered  unlikely  to  produce 
adverse  effects  in  humans.  However,  for 
many  uses  of  these  glycol  ethers,  the 
occupational  exposure  levels  were  so 
high  that  only  a  small  or  non-existent 
margin  of  safety  would  be  provided  to 
workers.  The  EPA  estimated  that 
between  206,000  and  350,000  workers 
are  exposed  to  these  four  glycol  ethers 
at  air  concentrations  that  provide  less 
than  a  100-fold  margin  of  safety,  while 
approximately  46,000  workers  are 
exposed  with  less  than  a  10-fold  margin 
of  safety.  The  EPA  risk  assessment  (Ex. 
4-004)  considered  only  inhalation 
exposures;  a  risk  assessment  that 
accounted  for  absorption  through  the 
skin  of  exposed  workers  could 
considerably  increase  the  assessed  risks 
of  exposure  and  the  population  at  risk. 

From  the  testicular  effects  observed  in 
experimental  studies,  it  was  possible  to 
further  estimate  the  risks  of  human 
exposure.  EPA  estimated  that  a  six  to 
seven  percent  reduction  in  fertility  could 
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occur  among  males  exposed  to  2-ME  at 
levels  between  1  and  5  ppm. 
Furthermore,  EPA  observed  that, 
because  hematologic  effects  have  been 
found  at  exposure  levels  producing 
I  developmental  effects,  controlling  the 

I  1  risks  of  developmental  toxicity  will  also 

reduce  the  risks  of  hematologic  effects. 
In  its  risk  assessment.  EPA  has  relied 
primarily  on  a  qualitative  method,  the 
use  of  a  margin  of  safety  approach,  to 
estimate  the  risk  of  reproductive 
hazards.  Although  the  use  of  margins  of 
safety  is  a  generally  accepted 
methodology,  OSHA  has  often  relied  on 
a  more  quantitative  approach  to  risk 
assessment  in  order  to  establish 
significant  risks.  To  date,  only  a  few 
attempts  have  been  made  to  develop 
methodology  to  quantitatively  assess 
the  risks  associated  with  reproductive 
and  developmental  hazards.  Therefore, 
OSHA  is  currently  searching  for 
methods  to  quantify  these  risks  and  the 
Agency  welcomes  any  information  with 
respect  to  this  issue. 

IV.  Occupational  Control  Measures 
Currently,  the  primary  source  of 
occupational  exposure  data  is  the  Pedco 
Environmental,  Inc.  (PEI)  report 
prepared  for  EPA  (Ex.  4-007).  PEI  based 
estimates  of  occupational  exposure  on 
data  from  OSHA  and  NIOSH.  The 
exposure  data  show  that  in  most  large 
industries  (manufacturing,  formulation 
and  industrial  solvent  uses),  the 
majority  of  exposures  are  below  0.03 
ppm  for  2-ME  and  below  1  ppm  for  2-EE. 
However,  the  trade  industries  involved 
in  the  application  of  surface  coatings 
and  inks  are  characterized  by  higher 
exposures  (exposures  above  3  ppm  for  2- 
ME  and  above  10  ppm  for  3-EE). 

The  exposure  data  collected  by  PEI 
were  obtained  from  published  reports, 
unpublished  data  maintained  by  OSHA 
and  NIOSH,  and  several  industry  trade 
groups.  Most  of  these  data  represent 
exposures  occurring  in  the  late  19708 
and  early  1980'8.  In  addition,  these  data 
sources  contained  Httle  information  on 
current  industry  practices  with  regard  to 
the  use  of  engineering  and  work  practice 
controls  and  personal  protective 
equipment.  OSHA  is  currently  gathering 
additional  data  to  broaden  and  update 
its  data  base  on  airborne  exposure 
levels  and  current  industry  practices. 
The  exposure  data  in  the  PEI  report 
are  based  solely  on  inhalation  exposure 
to  glycol  ethers.  Dermal  absorption  can 
be  a  major  contributor  to  the  total 
exposure.  OSHA  is  currently  gathering 
additional  exposure  information, 
including  data  on  the  contribution  of 
dermal  exposure,  which  will  permit  the 
Agency  to  develop  a  more  accurate 
profile  of  the  current  exposure  situation. 


OSHA's  preliminary  evaluation  of 
available  information  indicates  that 
exposures  can  be  controlled  by 
instituting  engineering  controls, 
improving  work  practices  or  requiring 
employees  to  use  personal  protective 
equipment  wherever  engineering 
controls  fail  to  reduce  the  exposure  to 
the  desired  level.  The  use  of  engineering 
controls,  such  as  enclosing  the  operation 
and  using  local  exhaust  ventilation, 
would  contribute  to  the  reduction  of 
exposure  levels  in  the  workplace.  Using 
personal  protective  equipment  such  as 
goggles,  gloves,  aprons  and  respirators 
(where  necessary)  and  substitutinq  for 
the  chemical  (if  feasible)  could  also 
further  decrease  worker  exposure. 

V.  Technological  Feasibility  and 
Economic  Analysis 

Industrial  Economics.  Incorporated 
(lEc)  prepared  a  draft  regulatory  impact 
analysis  for  EPA  (Ex.  4-008)  that  has 
assessed  the  cost  of  installing 
engineering  equipment  to  control  glycol 
ether  exposures.  They  estimate  that  if 
all  workplaces,  industrial  and  trade, 
installed  engineering  controls  and  used 
personal  protective  equipment,  the 
capital  costs  to  attain  a  0.1  or  0.5  ppm 
exposure  level,  would  be  $86.6  million 
and  $42.8  million,  respectively,  and  the 
operating  costs  would  be  about  $1.25 
billion  for  either  exposure  level.  EPA 
suggests  that  many  firms,  due  to  high 
costs,  will  opt  for  substitution. 
Therefore,  assuming  a  move  by  firms  to 
substitutions.  EPA  estimated  that  the 
annualized  cost  of  revising  the  current 
PELs  for  all  workers  would  be  $83 
million. 

OSHA's  preliminary  evaluation  of  the 
available  information  suggests  that  it 
would  be  technologically  and 
economically  feasible  to  implement 
engineering  controls  and  other 
protective  measures  which  may  be 
necessary  in  order  to  reduce  the  current 
PEL.  OSHA  intends  to  develop  a  more 
detailed  regulatory  assessment  on  the 
feasibility  of  reducing  the  PELs. 

VI.  Scope  of  Regulation 

In  the  past  OSHA  has  typically 
regulated  chemicals  under  the  6(b) 
rulemaking  process  by  developing 
health  standards  for  one  substance  at  a 
time.  However  EPA.  under  section  9(a) 
of  TSCA.  has  referred,  as  a  group,  four 
ethylene  glycol  ethers  to  OSHA.  These 
four  substances  have  been  treated  as  a 
group  by  EPA.  NIOSH  and  the  ACGIH 
because  of  their  industrial,  significance 
(volume  of  production  and  length  of 
use),  their  similar  chemical  properties 
and  uses,  and  because  of  the  available 
toxicity  data  for  2-ME  and  2-EE.  Thus, 
in  its  response  to  EPA's  referral  and  in 


this  notice.  OSHA  is  considering  these 
four  ethylene  glycol  ethers  for  a  single 
rulemaking. 

However  OSHA  is  considering 
whether  it  may  be  best  to  treat  2-E.  2- 
EE  and  their  acetates  as  a  group  or  to 
treat  each  substance  separately.  There 
are  data  which  suggest  that  different 
PELs  would  be  appropriate.  For  example 
toxicity  data  have  established  that  2- 
ME  is  a  more  potent  reproductive  toxin 
than  2-EE.  Thus  there  is  a  potential  tisk 
differential  between  2-ME  and  2-EE  and 
similar  differences  between  their 
respective  acetates. 

OSHA  is  also  considering  the 
possibility  of  expanding  the  scope  of  its 
rulemaking  to  cover  other  glycol  ethers. 
The  glycol  ethers  family,  of  which  the 
ethylene  glycol  ethers  2-ME.  2-EE  and 
their  acetates  are  a  subset,  contains 
hundreds  of  compounds,  many  of  which 
have  not  been  tested.  It  is  reasonable  to 
assume  that,  based  on  structural 
similarities  and  similar  metabolic 
pathways,  that  the  adverse  effect  of  at 
least  some  of  these  compounds  may  be 
similar  to  those  already  tested.  Some 
preliminary  studies  being  conducted  by 
NIOSH  suggest  that  exposure  to  some 
higher  order  glycol  ethers  may  present 
reproductive  risks  similar  to  those  for 
ethylene  glycol  ethers.  The  industrial 
and  trade  users  who  employ  substitutes 
for  2-ME.  2-EE  and  their  acetates  to 
reduce  employee  risk  from  exposure  to 
ethylene  glycol  ethers,  may  choose  other 
glycol  ethers  which  are  potentially  as 
toxic  as  these  four.  Therefore,  it  may  be 
appropriate  to  include  other  glycol 
ethers  within  the  scope  of  a  possible 
standard. 

Adopting  a  more  generic  approach  to 
regulating  glycol  ethers  might  also  lead 
to  more  efficient  rulemaking.  In  the  past 
regulating  chemicals  on  a  substance  by 
substance  basis  has  involved  major 
commitments  of  the  Agency's  time  to 
one  substance.  Including  more  than  one 
substance  in  a  single  rulemaking,  where 
those  substances  show  many 
similarities  in  their  chemical  properties 
and  uses,  would  enable  OSHA  to  make 
a  more  efficient  use  of  its  resources, 
saving  both  time  and  effort  which  could 
be  utilized  on  standards  for  other  toxic 
substances. 

OSHA  solicits  information  and 
comments  with  respect  to  this  issue. 
Specifically,  is  a  generic  approach 
feasible  or  appropriate  for  glycol  ethers, 
or  should  OSHA  continue  to  regulate 
substance  by  substance?  Also  if  a 
generic  approach  is  feasible  how  might 
such  an  approach  be  implemented,  given 
the  fact  that  the  observed  adverse 
effects  for  different  substances  may 
occur  at  different  exposure  levels? 


'  agister  /  Vol.  52.  No.  63  /  Thursday,  April  2,  1987  /  Proposed  Rules 


References  Cited 

4-004    USEPA.  OPTS.  ECAD.  «;sA 

Assessment  of  Glycol  Ethers  2- 
Methoxyelhanol,  2-Ethoxyethanol  and 
Their  Acetates.  Draft  Report.  (December 
12. 1984):60pp 
4-007     USEPA,  OPTS,  ETD.  Control  of 
Occupational  Exposure  to  Two  Glycol 
Ethers  and  Their  Acetates.  (April  25, 
1984):142pp.  prepared  under  Contract  #6ft- 
02-3935  by  PEDCo. 
4-008    USEPA.  OPTS.  ETD.  Draft  Regulatory 
Impact  Analysis  of  Proposed  Regulation  of 
Glycol  Ethers.  (June  1965):229pp.  Prepared 
by  Industrial  Economics.  Inc. 
4-038    Tinston,  DJ  et  al.  Ethylene  Glycol 
Monoethyl  Ether  (EE):  Teratogenicity 
Study  in  Rats.  (April  14. 1983):54pp. 
prepared  under  Contract  to  ICI,  Center 
Toxicology  Lab  Report.  #CTL/P/7m. 
4-039    Tinston,  DJ  et  al.  Ethylene  Glycol 
Monoethyl  Ether  (EE):  Inhalation 
Teratogenicity  Study  in  Rabbits.  (April  21. 
1983):54PP.  Prepared  under  Contract  to  ICI, 
Center  Toxicology  Lab  Report.  tCTL/Pl 
776 
4-042a    Hanley.  TR  et  aL  Ethylene  Glycol 
Monomethyl  Ether:  Inhalation  Teratology 
Study  in  Rats  and  Rabbits.  (September  20. 
1982.f:9lpp.  Prepared  under  contract  #  G- 
2-0-Ter-Ihl-Dow.  Dow  Chemical. 
4-045    Miller,  RR  et  al.  Ethylene  Glycol 
Monomethyl  Ether  13  Week  Vapor 
Inhalation  Study  in  Rats  and  Rabbits. 
(January  19, 1982)  Follow-up.  8(e) 
Submission  to  EPA  by  Dow  Chemical  Co. 
4-077    USEPA.  OPTS,  HERD.  Memo  from  IJ 
Murphy  to  H  Teitelbaum.  Subject:  Review 
of  Hematologic  Effects  of  2- 
Melhoxyefhanol  (12/28/84):9pp 
4-102    Brown,  NA  et  al.Teratogenicity  of 
Methoxyacefic  Acid  in  the  Rat." 
Toxicology  Letters  22.  (1964):93-100. 
4-106    Hanley,  TR  et  al.  Ethylene  Glycol 
Monomethyl  Ether  Inhalation  Teratology 
Probe  Study  in  Mice.  (April  22. 19e2):18pp. 
Toxicology  Res  Lab,  Dow  Chemical, 
Midland.  MI. 
4-107    Hanley,  TR  et  al.  Ethylene  Glycol 
Monomethyl  Ether  Inhalation  Teratology 
Probe  Study  in  Rats  and  Rabbits.  (January 
29. 1982):33pp.  Toxicology  Res.  Lab,  Dow 
Chemical,  Midland,  MI. 
4-108    Terrill.  JB.  Biodynamics  Inc.  13-Week 
Inhalation  Toxicity  Study  of  Ethylene 
Glycol  Monoethyl  Ether  in  the  Rabbit 
Project  No.  82.7589.  (10/24/83):116pp. 
4-109    Ackerman.  L|.  Biod>'namics  Inc.  13- 
Week  Inhalation  Toxicity  Study  of 
Ethylene  Glycol  Monoethlyl  Ether  in  the 
Rat.  Final  Report  Vol  1.  Project  No.  82- 
7588.  (October  21, 1983):122pp, 
4-110    Creasy,  DM  and  PMD 

Foster. "Morphological  Development  of 
Glycol  Ether-Induced  Testicular  Atrophy  in 
the  Rat."  Experimental  Sr  Molecular 
Pathology  40(1984):169.176. 
4-115    Dugard,  PH  et  al."  Absorption  of  Some 
Glycol  Ethers  Through  Human  Skin  in 
Virto."  Environmental  Health  Perspectives 
57  (1984):193-197. 
4-121     Hardin,  BD  el  al.Teratogenicity  of  2- 
Ethoxyethanol  by  Dermal  Application." 
Drug  and  Chemical  Toxicology  5:3 
(1982):277  294. 


4-133     Miller.  RR  et  al.'Toxicity  of 
Methoxyacetic  Acid  in  Rats."  Fund  and 
Appl  Toxicol  2(1962):158  160. 

4-135    Nagano.  K  et  al.'Mouse  Testicular 
Atrophy  Induced  by  Ethylene  Glycol 
MonoalkyI  Ethers,  [ap.  J.  Ind.  Health  20:1 
(1979):29-35. 

4-136     Nelson,  BK  et  al. "Behavioral  and 
Neurochemical  Alterations  in  the  Offspring 
of  Inhalations  Exposure  to  the  industrial 
Solvent  2-Methoxethanol."  Pharmacol 
Biochem  and  Behav  20  (1984):269-279. 

4-138    Nelson.  BK."Ethoxyethanol 
Behavioral  Teratology  in  Rats." 
Neurotoxicology  2:2(1981  );231  247. 

4-139    OW,  G  and  DH 
Wegman.'Transcutaneous  Ethylene  Glycol 
Monomethyl  Ether  Poisoning  in  the  Work 
Setting."  /  Occup  Med  20:10  (October 
1978):67$-6r6. 

4-192    Yonemoto,  |.  et  al. "Effects  of 
Dimethoxyefhyl  Phthalate,  Monomethoxy- 
Ethyl  Phthalate.  2-Methoxyethanol  and 
Methoxyacetic  Acid  on  Post  Implantation 
Rat  Embryos  in  Culture."  Toxicology 
Letters  21(1984):97-102. 

5-001     NIOSR  Current  Intelligence  Bulletin 
39.  Glycol  Ethers;  2-Methoxyethanol  and  2- 
Ethoxyethanol.  (May  2. 1983). 

5-002    Cook.  R.R.  et  al.  "A  Cross-Sectional 
Study  of  Ethylene  Glycol  Monomethyl 
Ether  Process  Employees."  Arch.  Envr. 
Health  fl982)  37(6):346-51. 

5-003    NK3SH.  Ratcliffe.  J.  et  al.  Health 
hazard  evaluation  determination  Report  no. 
84-415-1688,  Precision  Castparts 
Corporation.  Portland,  Oregon  (1986). 
Cincinnati:  U.S.  Dept.  of  Health  and  Human 
Servicet. 

5-004    Callen.  Mark  R.  et  al. "Bone  Marrow 
Injury  in  Lithographers  Exposed  to  Glycol 
Ethers  and  Organic  Solvents  Used  in 
Multicolor  Offset  and  Ultraviolet  Curing 
Printing  Processes."  Arch.  Envr.  Health 
(1983)  38(61:347-54. 
5-005    OSHA  Analytical  Laboratory. 
Organic  Methods  Evaluation  Branch.  Salt 
I-ake  City  Utah.  Analytical  Methods  for 
Monitoring  2-Methoxyefhanol,  2- 
Methoxyethyl  Acetate,  2-Ethoxyethanol. 
and  2-Ethoxyethyl  Acetate. 

Request  for  Comments 

OSHA  solicits  information  and 
comments  relevant  to  the  effects  and 
controls  of  exposure  to  2-ME,  2-EE  and 
their  acetates.  OSHA  is  also  considering 
whether  to  broaden  the  scope  of  the 
rulemaking  to  include  glycol  ethers  other 
than  those  referred  by  EPA.  Thus. 
OSHA  is  also  interested  in  information 
on  other  glycol  ethers.  Interested  parties 
are  invited  to  express  opinions  as  to 
what  provisions,  including  those  which 
set  the  permissible  exposure  limit(s), 
should  be  included  in  a  revised  standard 
for  thesa  ethylene  glycol  ethers.  OSHA 
is  specifically  interested  in  methods, 
costs,  and  effectiveness  of  control 
strategies  that  have  already  been 
employed  to  reduce  exposure  to  2-ME. 
2-EE,  and  2-MEA  and  2-EEA.  The 
questions  below  will  provide  specific 
guidance  on  OSHA's  request  for 


information.  Please  provide  the 
rationale  that  supports  your 
submissions. 

Information  on  glycol  ethers  that  has 
already  been  submitted  to  EPA  (Docket 
No,  OPTS-62030)  is  part  of  the  OSHA 
record  (Docket  No,  H-044)  and  need  not 
be  resubmitted.  Comments  and  data 
previously  submitted  to  OSHA  remain 
part  of  this  record  and  likewise  need  not 
be  resubmitted. 

Comments  should  be  sent  in 
quadruplicate  to  the  Docket  Officer,  at 
the  address  noted  above,  where  they 
will  be  available  for  inspection  and 
copying.  The  data  received  will  be 
carefully  reviewed  by  OSHA  to 
determine  appropriate  action. 

A.  Health  Effects. 

(1)  What  studies  should  OSHA 
consider  to  assess  potential  health  risks, 
especially  the  reproductive  and 
developmental  effects,  of  2-ME,  2-EE.  2-  i 
MEA.  and  2-EEA? 

(a)  What  available  data,  such  as 
medical  records  or  unpublished  studies 
not  now  in  the  record,  should  be 
included  in  OSHA's  decision  making? 

(b)  In  light  of  the  reproductive, 
developmental,  and  hematotoxic  effects 
shown  by  the  animal  studies,  what 
human  data  show  such  effects? 

(c)  What  recent  animal  toxicity  data 
for  glycol  ethers  other  than  2-ME.  2-EE 
and  their  acetates  exist? 

(2)  What  dermal  absorption  studies 
are  available  and  what  is  the  extent  of 
potential  adverse  health  effects  resulting 
from  such  dermal  exposure? 

(3)  What  studies  and  other  evidence 
are  available  indicating  the  combined 
effects  of  inhalation  and  dermal 
exposures? 

(4)  How  should  OSHA  estimate  the 
significance  of  risk  at  the  current 
exposure  levels  for  the  4  subject  glycol 
ethers?  I 

Specifically: 

(a)  What  mathematical  models  are 
most  appropriate  to  quantify  the  risk  of 
reproductive  and  developmental  effects 
or  other  adverse  health  effects  from 
exposure  to  glycol  ethers? 

(b)  What  approaches,  other  than 
quantitative  risk  assessment,  are 
available  for  assessing  reproductive  or 
developmental  risks? 

(c)  Is  EPAb  use  of  margins  of  safety 
an  appropriate  method?  Why?  What  are 
its  advantages  and/or  disadvantages? 

(d)  Which  studies  should  be  used  for  a 
quantitative  risk  assessment  for  glycol 
ethers? 

(ej  Which  health  effects  in  which 
animal  species,  by  which  route(s)  of 
administration  and  at  which  dose 
level(s),  should  be  selected  for  use? 


rf>!rlf>«- 


^-"'  ^--Tster  /  Vol.  52.  No.  63  /  Thursday,  April  2.  1987  /  Proposed  Rules 


10591 


(f)  How  should  dose  levels  in 
experimental  animal  studies  be 
converted  to  equivalent  doses  for 
occupationally  exposed  persons?  How 
should  the  dose  levels  be  expressed? 

(g)  What  exposure  duration  other  than 
working  lifetime,  i.e.,  gestation  period, 
first  trimester,  etc.,  should  be 
incorporated  into  a  risk  assessment 
model? 

(h)  Should  corrections  be  made  for 
species  to  species  extrapolation  and  for 
combined  routes  of  exposure  (i.e., 
dermal  and  inhalation)?  How  should 
these  extrapolations  be  done? 

(i)  Are  there  data  available  to  indicate 
a  "dose  response"  effect  for  glycol  ether 
exposure? 

(j)  What  is  the  relationship  between 
frequency  and  duration  of  exposure  to 
glycol  ethers  and  risk  of  reproductive 
developmental  effects? 

(k)  What  quantitative  methods  are 
available  for  estimating  risks  other  than 
reproductive  or  developmental  risks  that 
are  associated  with  glycol  ether 
exposures  (e.g.,  hematological  effects, 
neurological  effects)? 

(1)  What  methods  are  available  to 
measure  the  health  risks  from  dermal 
contact  with  the  glycol  ethers? 

B.  Permissible  exposure  limits. 

2-ME  and  2-MEA  have  been  found  to 
be  more  toxic  than  2-EE  and  2-EEA. 
Therefore,  it  may  be  necessary  to  set 
four  permissible  exposure  limits  within 
one  standard.  The  development  of  four 
separate  standards  may  not  be  as 
efficient  as  one  standard  for  the  group 
because  of  the  similarities  in  the 
adverse  effects  observed,  because  it 
may  be  necessary  to  consider  their 
combined  effects,  and  because  exposure 
data  indicate  that  in  many  workplaces 
more  than  one  of  them  are  in  use 
simultaneously. 

(1)  Should  OSHA  set  4  separate  PELs 
within  one  standard  or  set  one  PEL  for 
all  4  substances? 

(2)  Would  compliance  with  limits  for 
these  four  chemicals  be  facilitated  by 
the  promulgation  of  a  single  limit  for  all 
four  chemicals,  based  on  the  hazards 
associated  with  the  most  toxic  chemical 
(i.e.,  2-ME}7 

(3)  Should  the  glycol  ethers  2-ME.  2- 
MEA,  2-EE.  and  2-EEA  be  treated 
separately  or  as  a  group  in  terms  of 
rulemaking? 

(4)  Should  OSHA  take  a  generic 
approach  to  the  regulation  of  the  family 
of  glycol  ethers  and  include  other  gylcol 
ethers  in  the  scope  of  its  rulemaking? 

(5)  Should  a  revised  standard  for  2- 
ME,  2-EE  and  their  acetates  include  an 
&-hour  time  weighted  average,  a  short 
term  exposure  limit  (STEL),  a  ceiling 
level,  and  an  action  level  or  some 
combination  of  these  limits? 


(6)  What  permissible  exposure  limits 
should  be  proposed  and  what  health 
evidence  is  available  to  support  these 
limits? 

(7)  What  are  the  limits  of  detection 
and  accuracy  of  the  available  methods 
of  monitoring  for  each  of  the  four  glycol 
ethers  under  consideration? 

(8)  What  data  support  the 
technological  feasibility  of  achieving  the 
permissible  limits  under  consideration 
for  the  various  job  categories? 

C.  Production  and  Control  Systems. 

(1)  What  current  production  processes 
and  their  associated  engineering 
controls  are  utilized. 

(2)  What  data  are  there  indicating  the 
efficiency  of  the  currently  employed 
control  techniques? 

(3)  Is  there  any  industrial  process  or 
trade  use  for  which  engineering  controls 
are  not  adequate  to  control  workers' 
exposure  to  levels  at  or  below  the 
current  limits? 

(4)  What  are  the  potential 
modifications  in  process  or  production 
technologies  that  are  available  or  can  be 
implemented  for  reducing  workers 
exposures? 

(5)  What  level  of  exposure  reduction 
can  be  expected  from  employing  specific 
process  modifications  or  installing 
specific  engineering  controls? 

D.  Substitution  Availability. 

(1)  What  substitutes  are  there  for  2- 
ME,  2-EE  and  their  acetates  and  what 
are  their  limitations? 

(2)  For  any  available  substitute  are 
there  studies  available  documenting 
potential  adverse  health  effects? 

(3)  Are  there  unique  situations, 
industrial  operations  or  trade  uses 
where  substitutes  have  been  determined 
to  be  either  unavailable  or  infeasible  to 
use  for  controlling  worker  exposures? 

(4)  Where  are  there  industrial  uses 
where  substitutes  can  replace  only  a 
part  of  2-ME,  2-EE,  2-MEA  or  2-EEA  in 
a  mixture? 

(5)  What  is  the  extent  and  the  impact 
of  such  partial  substitution? 

(6)  How  efficient  are  substitutes  as 
compared  to  2-ME,  2-EE  and  their 
acetates  in  specific  industrial  uses? 

(7)  What  non-chemical  substitutes  are 
there  for  uses  that  now  employ  glycol 
ethers? 

(8)  What  costs  are  involved  in 
reformulating  products  or  redesigning 
processes  so  that  substitutes  can  be 
used. 

(9)  Are  there  improvements  in 
productivity  or  other  economic 
advantages  to  be  gained  from 
substituting  other  chemicals  for  glycol 
ethers? 

E.  Protective  Equipment  and 
Respirators. 


(1)  What  types  of  respirators  are 
currently  being  supplied  by  employers 
for  protection  against  glycol  ethers?  In 
what  processes? 

(2)  What  are  the  costs  associated  with 
the  use  of  respiratory  protection?  In 
particular,  if  chemical  cartridges  are 
being  used,  how  often  are  they 
replaced? 

(3)  What  data  are  available  for  the 
glycol  ethers  on  breakthrough  times  of 
organic  vapor-cartridges? 

(4)  What  other  types  of  protective 
equipment,  such  as  gloves  and  aprons, 
are  currently  being  supplied  by 
employers? 

(5)  OSHA  is  aware  that  butyl  rubber 
may  provide  the  best  8-hour  protection 
against  dermal  contact  with  2-ME,  2-EE 
and  their  acetates  and  that  nitrile  rubber 
is  effective  in  splash  (short  term) 
situations. 

(a)  Have  any  other  materials  been 
tested  and  been  found  to  be  equally 
protective? 

(b)  In  what  processes  or  job 
categories  is  it  current  practice  to  use 
protective  gloves?  aprons? 

(c)  How  often  must  these  gloves  be 
replaced  to  ensure  that  there  is  no 
dermal  contact  with  glycol  ethers? 

(d)  Are  there  processes  that  have  the 
potential  for  dermal  contact  where  it  is 
not  desirable  to  wear  protective  gloves 
because  their  use  will  interfere  with 
productivity  or  product  quality? 

(e)  What  are  the  costs  of  these  gloves 
per  employee  per  year? 

(6)  What  is  the  durability  or  resistivity 
of  this  protective  equipment? 

(7)  Under  what  conditions  (e.g., 
exposure  level,  type  of  operation, 
duration  of  exposure]  do  employers 
presently  provide  protective  equipment 
and  respirators  to  their  exposed 
employees? 

F.  Exposure  and  Monitoring. 

(1)  What  proportion  of  the  workforce 
in  each  of  the  following  sectors  is 
exposed  to  2-ME,  2-EE  and/or  their 
acetates?  At  what  levels? 

(a)  Chemical  production  and 
intermediates? 

(b)  Industrial  coatings  and 
formulation? 

(c)  Ink  formulation? 

(d)  Electronics  manufacture? 

(e)  Metal  fabrication? 

(f)  Coatings  application  (e.g.  for 
appliances,  automobiles  machinery  and 
equipment)? 

(9)  Commercial  printing? 
(h)  Maintenance  painting? 

(2)  In  what  other  industry  sectors  are 
workers  exposed  to  glycol  ethers?  At 
what  levels? 

(3)  What  are  the  job  categories  in 
each  of  the  affected  sectors  in  which 
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workers  are  potentially  exposed  to 
glycol  ethers?  For  each  job  category, 
please  provide  a  brief  description  of  the 
operation. 

(4)  What  is  the  distribution,  by  age 
and  sex,  of  the  exposed  populations  in 
each  of  the  affected  sectors? 

(5)  How  many  workers  are  exposed  or 
have  the  potential  for  exposure  to  glycol 
ethers  in  each  job  category? 

(6)  What  are  the  frequency,  duration 
and  levels  of  exposures  to  glycol  ethers 
for  each  job  category?  Please  include  the 
analytical  method  and  type  of  samples 
used  for  determining  exposure  levels. 

(7)  What  engineering  controls  and 
types  of  protective  equipment  are 
available  or  in  use  for  each  job  category. 

(8)  What  is  the  extent  to  which 
occupational  exposure  in  formulation  or 
trade  uses  is  "mixed"  i.e.,  involves 
exposure  to  more  than  one  glycol  ether 
or  acetate,  either  concurrently  or 
serially?  Are  employees  involved  in  the 
following  processes  exposed  to  one  or 
more  chemicals  in  the  glycol  ethers 
family? 

(a)  Coatings  application. 

(b)  Automobile  refinishing. 

(c)  Maintenance  painting. 

(d)  Print  shops. 

(e)  Metal  fabrication. 

(f)  Coatings  application  formulation, 
(q)  Ink  formulation. 

(9)  OSHA  s  current  method  for 
monitoring  glycol  ethers  and  their 
acetates  is  based  on  the  use  of  charcoal 
tubes  and  gas  chromatographic  analysis. 
The  limits  of  detection  for  2-ME,  2- 
MEA,  2-EE,  and  2-EEA  are  0.1,  0.01. 
0.02.  and  0.01  ppm,  respectively. 
Recently,  silica  gel  and  passive 
dosimeters  have  been  tested  and  found 
to  be  adequate  for  monitoring  under 
some  circumstances. 

(a)  What  other  methods  are  available 
to  monitor  for  2-ME.  2-EE  and  their 
acetates  which  have  lower  limits  of 
detection  than  current  analytical 
methods? 

(b)  What  are  the  limitations  that  apply 
to  the  use  of  these  methods?  Please 
provide  details  on  the  accuracy  and 
precision  of  the  sampling  method,  the 
range  and  limits  of  detection,  and  the 
method  of  validation  of  sampling  and 
analyses. 

(c)  What  methods  can  be  used  to 
monitor  short-term  exposures  to  2-ME, 
2-EE  and  their  acetates? 

(d)  Can  passive  dosimeters  or 
charcoal  tubes  distinguish  among  the 
glycol  ethers  and  their  acetates  in 
situation  where  there  is  mixed 
exposure? 

(10)  OSHA  has  evidence  that  suggests 
that  exposure  to  glycol  ethers  may  not 
be  insignificant  among  airline  and 
refinery  employees. 


(a)  Under  what  circumstances  might 
airline  employees  be  exposed  to  glycol 
ether  vapors.? 

(b)  What  are  the  points  of  employee 
exposure  in  the  blending  of  glycol  ether 
de-icing  additives  into  jet  fuel? 

(c)  What  are  the  job  categories, 
number  of  employees,  and  frequency 
and  duration  of  exposure  among 
employees  involved  in  the  blending 
process? 

G.  Worker  Training. 

(1)  Describe  the  training  that  workers 
currently  receive  for  the  purpose  of 
reducing  the  risk  associated  with  glycol 
ethers  exposure  (e.g.  length  of  course, 
topics  covered,  frequency,  and 
availability  of  audio  visual  aids,  and 
written  operating  instructions). 

(2)  Is  there  any  evidence  documenting 
the  effectiveness  of  the  training  being 
received  by  the  employee  (e.g. 
decreased  absenteeism,  decreased 
medical/insurance  costs,  a  decrease  in 
accident/illness  rates/severity,  an 
increase  in  productivity? 

(3)  What  are  the  basic  elements  which 
should  be  considered  in  developing  or 
revising  the  training  given  to  workers 
exposed  to  glycol  ethers  in  the  various 
industry  sectors? 

(4)  OSHA's  Hazard  Communication 
standard  requires  that  manufacturers 
label  their  products  to  provide 
information  on  hazardous  material 
contained  in  these  products. 

(a)  At  what  volume  percent  do  labels 
on  prodacts  containing  glycol  ethers 
currently  identify  glycol  ethers  as  an 
ingredient. 

(b)  What  products  are  currently 
labeled  as  containing  glycol  ethers? 

H.  Medical  Surveillance. 

(1)  What  illnesses  or  conditions 
attributable  to  glycol  ethers  have  been 
observed? 

(2)  What  elements  are  appropriate  for 
inclusion  in  medical  and  clinical 
examinations  performed  to  identify 
overexposed  workers  and/or  to  indicate 
the  status  of  workers  health? 

(3)  Are  semen  analyses  included  in 
medical  surveillance  programs  for  male 
workers  exposed  to  glycol  ethers. 

(4)  Is  it  current  practice  for 
reproductive  history  to  be  given  special 
emphasis  in  the  medical  surveillance  of 
glycol  ethers  exposed  employees? 

(5)  Do  employers  currently  provide 
specific  tests  or  procedures  as  part  of 
medical  surveillance  for  glycol  ether 
exposed  employees?  What  is  the  basis 
for  selecting  or  choosing  these  tests  or 
procedures?  At  what  frequency  are 
these  tests  performed? 

(6)  What  are  the  exposure  levels 
encountered  by  workers  (including  their 
job  categories  and/or  job 


classifications)  who  are  covered  by        | 
medical  surveillance  programs? 

(7)  What  evidence  is  available 
indicating  risk  reduction  due  to 
implementation  of  medical  surveillance 
programs? 

I.  Costs  of  Control  Measures. 

(1)  What  are  the  costs  of  i 
implementing  engineering  controls  or         ' 
modifications  to  production  and  process 
equipment  (either  currently  in  place  or 
planned  to  be  installed  for  reducing 
workers'  exposures)?  How  much 
reduction  in  employee  exposure  can  be 
achieved  by  each  particular  control 
measure?  What  are  the  service  life  and 
maintenance  costs  for  this  equipment? 

(2)  In  what  sectors  is  it  current 
practice  to  remove  pregnant  workers 
from  jobs  involving  exposure  to  glycol 
ethers? 

(3)  What  is  the  cost  of  the  personal 
protective  equipment  currently  in  use  or 
projected  for  future  use?  Which 
employees  or  job  descriptions  would  be 
required  to  wear  what  type  of 
equipment?  (Please  indicate  the  type  of 
protective  equipment  as  well  as  process 
descriptions}. 

(4)  What  is  the  cost  of  the  currently 
employed  and/or  projected  medical 
surveillance  program? 

(5)  What  is  the  cost  of  the  currently 
instituted  and/or  projected  training 
program? 

(6)  What  is  the  cost  of  the  currently 
employed  arid/or  projected  personnel 
exposure  monitoring  and  sampling 
analyses? 

(7)  What  values  can  be  determined  for 
benefits  of  reduced  glycol  ether 
exposure,  such  as  projected  reductions 
in  medical  treatment,  insurance 
premiums,  and  workers  compensation 
payments,  decreased  absenteeism  and 
employment  turnover,  and  increased 
productivity? 

J.  EnvironOiental  Effects. 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4321.  et 
seq.],  the  Council  on  Environmental 
Quality  (CEQ)  regulations  (49  CFP.  part 
1500,  43  FR  55978,  November  29, 1978), 
and  the  Department  of  Labor  (DOL) 
NEPA  Compliance  Regulations  (29  CFR 
Part  11);  (45  FR  51187  et  seq..  August  1. 
1980)  require  that  Federal  agencies  give 
appropriate  consideration  to 
environmental  issues  and  impacts  of 
proposed  actions  significantly  affecting 
the  quality  of  the  human  environment. 
OSHA  is  currently  collecting  written 
information  and  data  on  possible 
environmental  impacts  that  may  occur 
outside  of  the  workplace  as  a  direct  or 
indirect  result  of  promulgation  of  a 
revised  standard  for  occupational 
exposure  to  glycol  ethers.  Such 
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information  should  include  any  negative 
or  positive  environmental  effects  that 
could  be  expected  to  result  from  a 
revised  regulation.  Specifically,  OSHA 
requests  comments  and  information  on 
the  following: 

(1)  How  might  a  revised  regulation  for 
glycol  ether  exposure  affect  the 
environment? 

(2)  What  is  the  potential  direct  or 
indirect  impact  on  water  and  air 
pollution,  energy  usage,  solid  waste 
disposal  and  land  use. 

(3)  How  would  glycol  ether  substitutes 
(if  available)  alter  the  ambient  air 
quality,  water  quality,  solid  waste 
disposal  and  land  use? 

K.  Impact  on  Small  Business  Entities. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  agencies  are 
required  to  assess  the  impact  of 
proposed  and  final  rules  on  small 
entities.  In  that  regard,  OSHA  solicits 
the  following  information: 

(1)  How  many  and  what  kind  of  small 
businesses  or  other  small  entities  would 
be  affected  by  revising  the  standard  for 
2-ME.  2-EE  and  their  acetates. 

(2)  Could  difficulties  be  encountered 
by  small  business  entities  when 
attempting  to  comply  with  specific 
provisions  of  a  glycol  other  regulation 
covering  such  areas  as  exposure 
monitoring,  exposure  limits,  methods  of 
compliance,  medical  surveillance, 
respirators,  protective  clothing,  hygiene 
facilities,  recordkeeping,  housekeeping 
information  and  training  and  labels  and 
signs? 

(3)  Could  such  provisions  be  modified 
for  small  business  entities  which  would 
assure  equivalent  protection  of  the 
health  of  their  employees? 

L.  Duplication/Overlapping/ 
Conflicting  Rules. 

[1]  Are  there  other  federal  regulations 
which  may  duplicate,  overlap  or  conflict 
with  an  OSHA  regulation  concerning 
glycol  ethers? 

(2)  Are  there  critical  federal  programs 
(defense,  energy,)  which  may  be 
impacted  by  an  OSHA  regulation 
concerning  glycol  ethers? 

M.  Financial  and  Economic  Profile. 

(1)  For  the  producers  of  glycol  ethers, 
what  are  the  total  annual  volumes  and 
dollar  values  [for  the  last  5  years)  of 
production,  shipments,  inventories, 
imports  and  exports  of  2-ME,  2-EE  and 
their  acetates?  Are  these  expected  to 
increase  or  decrease  in  future  years? 
How  much  glycol  ether  is  manufactured 
by  companies  for  their  own  use  as  a  raw 
material  or  product? 

(2)  For  companies  engaged  in  glycol 
ether  production,  distribution  and/or 
use,  what  are  the  total  annual 
investments  categorized  as  replacement. 


expansion,  modernization  and  health 
and  safety  protection  programs. 

(3)  For  the  last  5  years.  What  are  total 
assets,  stockholders  equity,  net  worth, 
depreciation  charges,  debt-equity  ratios 
and  rate  of  return  on  assets  and  equity 
for  companies  engaged  in  glycol  ether 
production,  distribution  and/or  use? 

(4)  For  each  glycol  ethers  production 
facility,  what  was  the  date  it  began 
operation  and  how  much  longer  is  it 
expected  to  remain  in  operation? 

(5)  How  would  the  balance  of  trade  in 
products  produced  with  glycol  ethers  be 
affected  by  a  more  stringent  U.S. 
occupational  regulation  or  health 
atandard  for  glycol  ethers? 

(6)  What  were  the  annual  labor 
turnover  rates  over  the  last  five  years 
for  each  of  the  affected  industry  sectors? 

(7)  Are  there  any  unique 
characteristics  in  any  of  the  affected 
industry  sectors  (e.g.,  rental  of  capital 
equipment,  unique  employee  skills)  that 
could  affect  the  ability  to  achieve 
compliance  with  a  glycol  ether 
standard?  What  are  these  unique 
characteristics? 

(8)  What  is  the  degree  of  market 
concentration  (including  the  role  of 
small  business)  and  the  approximate 
number  of  firms  in  each  of  the  affected 
industry  sectors? 

(9)  What  are  the  availability,  price 
and  serviceability  of  substitutes  for 
products  containing  2  ME,  2-EE  and 
their  acetates? 

(10)  Assuming  no  change  in 
regulation,  what  are  the  projected  trends 
in  the  use  of  2-ME.  2-EE  and  their 
acetates? 

(11)  If  the  market  price  of  2-ME,  2-EE 
and  their  acetates  were  to  increase  by 
1%.  5%,  or  10%  as  a  result  of  regulation, 
what  would  be  the  magnitude  of  the 
impact  on  the  production  and 
consumption  of  these  glycol  ethers? 

(12)  How  profitable  are  the  production 
processes  which  either  produce  or 
consume  glycol  ethers?  What  are  the 
most  profitable  processes  in  production? 

(13)  What  is  the  gross  annual 
consumption  of  2-ME,  2/EE  and  their 
acetates?  What  is  the  approximate 
annual  consumption  of  these  glycol 
ethers  per  plant? 

(14)  Do  companies  in  each  of  the 
affected  industry  sectors  purchase 
glycol  ethers  from  one  or  several 
suppliers  of  the  product?  What  is  the 
geographic  distribution  of  the  industry 
and  its  customers?  Where  are  these 
suppliers  located  geographically  with 
respect  to  the  facilities  that  use  or 
process  it? 

(15)  For  products  in  which  glycol 
ethers  are  used,  what  portion  of  the  cost 
could  be  accounted  for  by  the  use  of 
glycol  ethers? 


(16)  For  a  firm  using  glycol  ethers, 
what  other  chemicals  covered  by  OSHA 
standards  are  currently  used  in  the 
plant?  How  would  engineering  controls 
or  process  modification  for  glycol  ethers 
affect  exposure  to  these  other 
chemicals? 

Statutory  Authority 

This  Advance  Notice  of  Proposed 
Rulemaking  was  prepared  under  the 
direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  It  is  issued  pursuant  to 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  [84  Stat.  1593:  29  U.S.C. 
655]. 

List  of  Subjects  in  29  CFR  Part  1910 

Chemicals,  2-Ethoxyethanol,  2- 
Ethoxyethanol  acetate.  Glycol  ethers,  2- 
Methoxyethanol,  2-Methoxyethanol 
acetate.  Occupational  safety  and  health, 
Reproductive  and  developmental 
toxicity. 

Signed  at  Washington,  DC,  this  25lh  day  of 

March  1987. 

John  A.  Pendergrass, 

Assistant  Secretary  ofLalmr. 

[FR  Doc.  87-7028  Filed  4-1-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD3  87-09] 

Regatta;  Bamegat  Bay  Classic,  Toms 
River,  NJ 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rule  making. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  the  Special  Local  Regulations 
governing  the  annual  Bamegat  Bay 
Classic  power  boat  race.  The  location  of 
the  regulated  area  and  effective  period 
of  the  regulations  are  being  changed 
along  with  correction  of  the  event  name. 
This  regulation  is  needed  to  provide  for 
the  safety  of  participants  and  spectators 
on  navigable  waters  during  the  event 
DATE:  Comments  must  be  received  on  or 
before  May  4. 1987. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (b),  Third  Coast 
Guard  District,  Governors  Island,  New 
York,  NY  10004-5098.  The  comments 
and  any  other  materials  referenced  in 
this  notice  will  be  available  for 
inspection  and  copying  at  the  Boating 
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Safety  Office,  Building  110,  Governors 
Island,  New  York,  NY.  Normal  office 
hours  are  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lucas  A.  Dlhopolsky.  (212)  668-7974. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD3  87-09)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
conmients  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportimity  to 
make  oral  presentations  will  aid  the 
rulemaking  process.  The  comment 
period  for  this  proposed  rulemaking  is 
less  than  the  normal  45  days  because  of 
the  time  constraints  involved.  Due  to  the 
shortened  comment  period,  verbal 
comments  submitted  by  telephone  are 
acceptable. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Lucas  A.  Dlhopolsky,  project  officer. 
Boating  Safety  Division,  and  Ms. 
Mary  Ann  Arisman,  project  attorney. 
Third,  Coast  Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

The  annual  Bamegat  Bay  Classic 
power  boat  race  is  sponsored  by  the 
Bamegat  Bay  Power  Boat  Racing 
Association.  Since  this  event  is 
traditionally  held  each  year  on  the 
Fourth  Saturday  in  August  the  Coast 
Guard  promulgated  a  permanent, 
amendment  to  Part  100  of  Title  33.  Code 
of  Regulations,  S  100.302.  This  year  the 
event  will  take  place  on  August  22, 1987 
(rain  date  August  23rd).  However,  there 
are  a  few  changes  form  past  years' 
events.  The  sponsor  now  refers  to  the 
name  of  the  event  simply  as  the 
Bamegat  Bay  Classic,  dropping  "Air 
Brook"  from  the  title. 

The  course  on  which  the  high  speed 
power  boats  will  race  has  been  changed 
in  shape  and  location.  Instead  of  a 
simple  oval  shape,  the  sponsor  has 
designed  some  navigational  aspects  into 
the  course  by  requiring  turns  at  several 
predetermined  locations.  While  the 


course  is  still  generally  oval  in  shape  it 
is  wider  at  the  southern  end.  The  course 
relocation  and  reconfiguration  moves 
the  racing  activity  south  of  the 
previously  established  regulated  area  by 
about  0.S  nautical  miles  on  the  southern 
end.  At  the  same  time  the  northern  end 
of  the  race  course  is  shifted  south  by 
about  1.6  nautical  miles.  In  order  to  have 
the  race  course  and  regulated  area 
coincide,  the  regulated  area  is  being 
shifted  one  nautical  mile  to  the  south  as 
redefined  by  this  amendment.  The 
effective  period  for  the  regulation  is  also 
changing,  from  the  existing  10.00  a.m.- 
3:00  p.m.  to  10:30  a.m.-4:00  p.m.  This 
should  allow  for  set  up  time  and  for 
racers  to  complete  the  new  course 
which  is  expected  to  cause  the 
participating  power  boats  to  operate  at 
more  moderate  speeds.  Despite  these 
changes  there  is  still  little  or  no 
interference  expected  with  vessel  traffic 
on  the  Intracoastal  Waterway  (I.C.W.). 
Access  to  or  from  any  section  of  Toms 
River  or  other  coastal  rivers  or  creeks 
and  Bamegat  Bay  will  not  be  restricted. 
The  sponsor  is  providing  approximately 
40  patrol  vessels  in  conjunction  with 
Coast  Guard  and  local  resources  to 
patrol  this  event.  In  order  to  provide  for 
the  safety  of  life  and  property,  the  Coast 
Guard  will  restrict  vessel  movement  in 
the  race  course  area  and  will  establish 
spectator  anchorages  for  what  is 
expected  to  be  a  large  spectator  fleet. 
Mariners  are  urged  to  use  extreme 
caution  when  transiting  the  area  due  to 
the  large  number  of  spectators,  and 
should  adhere  closely  to  the  charted 
I.C.W. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  race.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  enectators.  This  area  is  used 
primarily  by  recreational  boaters;  any 
impact  on  commercial  traffic  in  the  area 
will  be  negligible. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Paragraphs  (a)  and  (b)  of  §  100.302 
are  revised  to  read  as  follows: 

§  100.302    Bamegat  Bay  Classic,  Toms 
River,  NJ. 

(a)  Regulated  Area.  Bamegat  Bay, 
New  Jersey  in  the  areas  bounded  by  39 
degrees  54  minutes  north  latitude  on  the 
north,  39  degrees  49  minutes  north 
latitude  on  the  south,  the  Intracoastal 
Waterway  (I.C.W.)  on  the  west  and 
Island  Beach  on  the  east. 

(b)  Effective  Period.  These  regulations 
will  be  effective  from  10:30  a.m.  to  4:00 
p.m.  on  August  22, 1987,  and  thereafter 
annually  on  the  fourth  Saturday  in 
August  unless  otherwise  specified  in  the 
Coast  Guard  Local  Notice  to  Mariners 
covering  the  involved  region  and  in  a 
Federal  Register  notice.  In  the  case  of 
postponement  due  to  weather,  the 
approved  rain  date  is  the  following  day 
and  this  regulation  is  effective  for  the 

same  time  period. 

*        *        *|       *        * 

Dated:  Marth  25, 1987. 
G.D.  Passmore,  \ 

Rear  Admiral  (Lower  Half)  U.S.  Coast  Guard 
Commander.  Third  Coast  Guard  District 
(FR  Doc.  87-7296  Filed  4-1-87;  8:45  am] 
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33  CFR  Part  100 

[CCGD3  87-08] 

Regatta;  Children's  Uver  Foundation 
Trophy  Race,  Bamegat  Bay,  Near 
Toms  River,  NJ 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
Special  Local  Regulations  for  the 
Children's  Uver  Foundation  Trophy 
Race.  This  event  sponsored  by  the 
Bamegat  Bay  Power  Boat  Racing 
Association,  involves  competition 
between  high  speed  power  boats  on 
Barnegat  Bay  adjacent  to  the 
Intracoasta  Waterway.  The  purpose  of 
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this  regulation  is  to  provide  for  the 
safety  of  participants  and  spectators  on 
navigable  waters  during  the  event. 
DATE:  Comments  must  be  recived  on  or 
before  May  4,  1987. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (b),  Third  Coast 
Guard  District,  Governors  Island.  New 
York,  NY  10004-5098.  The  comments 
and  any  other <naterials  referenced  in 
this  notice  will  be  available  for   - 
inspection  and  copying  at  the  Boating 
Safety  Office,  Building  110,  Governors 
Island,  New  York.  NY.  Normal  officer 
hours  are  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Firday.  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lucas  A.  Dlhopolsky,  (202)  668-7974. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments,  l^ersons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD3  87-08)  and  the  specific  section  of 
the  proposal  to  which  comments  apply, 
and  give  reasons  for  each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process.  The  comment 
period  for  this  proposed  rulemaking  is 
less  than  the  normal  45  days  because  of 
the  time  constraints  involved.  Due  to  the 
shortened  comment  period,  verbal 
comments  submitted  by  telephone  are 
acceptable. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Lucas  A.  Dlhopolsky,  project  officer. 
Boating  Safety  Officer,  and  Ms. 
MaryAnn  Arisman.  project  attorney. 
Third.  Coast  Guard  District  Legal 
Officer. 

Discussion  of  Proposed  Regulations 

The  Children's  Liver  Foundation 
Trophy  Race  will  be  held  for  the  first 
time  on  Bamegal  Bay  just  south  of  Toms 
River,  New  Jersey  from  about  Cedar 
Creek  south  to  the  vicinity  of  Forked 
River.  This  benefit  event  is  being 
sponsored  by  the  Bamegat  Bay  Power 
Boat  Racing  Association  which  plans  to 
hold  the  races  on  Saturday,  June  6, 1987 
with  the  following  day  as  a  rain  date. 
While  this  is  the  first  time  for  this  event 


it  will  be  closely  patterned  after  the 
Bamegat  Bay  Classic  which  has  been 
conducted  by  the  same  sponsor  each 
August  in  the  same  location  for  the  past 
several  years.  Between  40  and  60  power 
boats  ranging  from  20  to  36  feet  in  length 
are  expected  to  race  in  various  class 
heats.  The  race  course  is  roughly  oval  in 
shape  with  the  southern  end  about  three 
times  as  wide  as  the  northern  end.  The 
course  has  been  laid  out  so  that  there 
should  be  little  or  no  interference  with 
vessel  traffic  in  the  Intracoastal 
Waterway  (I.C.W.).  Access  to  and  from 
any  section  of  Toms  River  or  other 
coastal  rivers  and  Bamegat  Bay  will  not 
be  restricted.  The  sponsor  is  providing 
at  least  40  vessels  in  conjunction  with 
the  Coast  Guard  and  local  resources  to 
patrol  this  event.  In  order  to  provide  for 
the  safety  of  life  and  property,  the  Coast 
Guard  will  restrict  vessel  movement  in 
the  race  course  area  and  will  establish 
spectator  anchorages  for  what  is 
expected  to  be  a  large  spectator  fleet. 
Mariners  are  urged  to  use  extreme 
caution  when  transiting  the  area  due  to 
the  large  number  of  spectators,  and 
should  adhere  closely  to  the  charted 
I.C.W. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  race.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  This  area  is  used 
primarily  by  recreational  boaters:  any 
impact  on  commercial  traffic  in  the  area 
will  be  negligible. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significnt  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 


PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Temporary  S  100.35-333  is  added  to  read 
as  follows: 

§  100.35-333    Children's  Uver  Foundation 
Trophy  Race.  Tome  River.  NJ. 

(a)  Regulated  Area.  Bamegat  Bay. 
New  Jersey  in  the  areas  bounded  by  39 
degrees  54  minutes  north  latitude  on  the 
north,  39  degrees  49  minutes  north 
latitude  on  the  south,  the  Intracoastal 
Waterway  (I.C.W.)  on  the  west  and 
Island  Beach  on  the  east. 

(b)  Effective  Period.  These  regulations 
will  be  effective  from  10:30  a.m.  to  4:00 
p.m.  on  June  6. 1987.  In  case  of 
postponement  due  to  weather,  these 
regulations  will  be  in  effect  on  June  7, 
1987  during  the  same  time  period. 

(c)  Special  Local  Regu/ations  (1)  AH 
persons  or  vessels  not  registered  with 
the  sponsor  as  participants  or  not  part  of 
the  regatta  patrol  are  considered 
spectators. 

(2)  No  spectator  or  press  boats  shall 
be  allowed  out  onto  or  across  the  race 
course  without  Coast  Guard  Escort. 

(3)  The  sponsor  shall  anchor  race 
committee  boats  on  each  tum. 
Checkpoints  shall  be  positioned  so  that 
race  participants  will  pass  no  closer 
than  200  feet  from  the  I.C.W.  A  line  of 
committee  boats  shall  be  positioned  to 
separate  the  race  course  from  the  I.C.W. 

(4)  Spectator  vessels  must  be  at 
anchor  within  a  designated  spectator 
area  or  moored  to  a  waterfront  facility 
within  the  regulated  area  in  such  a  way 
that  they  shall  not  interfere  with 
mariners  transiting  the  I.C.W.  The 
spectator  fleet  shall  be  held  behind 
buoys  or  committee  boats  provided  by 
the  sponsor  in  the  following  areas: 

(i)  Between  the  race  course  and  the 
I.C.W.  in  the  area  to  the  west  of  the  race 
course. 

(ii)  Between  the  race  course  and 
Island  Beach  State  Park  in  the  area 
around  Trices  Shoal. 

(iii)  In  other  locations  as  directed  by 
the  Coast  Guard  Patrol  Commander  and 
the  sponsor. 

(5)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
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vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(6)  For  any  violation  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of 
navigation  of  a  vessel. 

(ii)  $500  for  the  owner  of  a  vessel 
actually  on  board. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 

Dated;  March  24, 1987. 
G.D.  Passmora, 

Rear  Admiral  (Lower  Half).  U.S.  Coast  Guard. 
Commander.  Third  Coast  Guard  District 
[FR  Doc.  87-7299  Filed  4-1-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
(A-5-FRL-3179-4] 


Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaking. 

SUMMARY:  USEPA  is  proposing  to 
incorporate  revised  Indiana  Rule  325 
lAC  6-5.  entitled  Fugitive  Particulate 
Matter  Emission  Limitations,  into  the 
Indiana  State  Implementation  Plan  (SIP), 
as  it  pertains  to  total  suspended 
particulate  (TSP).  However,  this 
regulation  is  not  being  proposed  for 
approval  for  the  purposes  of  fulfilling  the 
requirements  under  Part  D  of  the  Clean 
Air  Act  (Act).  Therefore.  USEPA  is 
proposing  to  disapprove  the  Part  D  plan 
for  the  areas  where  this  regulation 
applies.  In  addition,  USEPA  is  proposing 
to  disapprove  the  TSP  SIP  for  the 
nonattainment  areas  within  Dearborn 
and  Marion  Counties  where  the  rule 
does  not  apply,  because  the  State  has 
failed  to  submit  adequate  TSP  plans  for 
the  nonattainment  areas  within  these 
counties. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  May  4,  1987. 
ADDRESSES:  Copies  of  the  revision 
request,  the  technical  support  document 
and  other  materials  relating  to  this 
rulemaking  are  available  at  the 
following  addresses  for  review:  (It  is 
recommended  that  you  telephone  Steven 
D.  Griffin,  at  (312)  353-3849.  before 
visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 


230  South  Dearborn  Street,  Chicago, 
Illinois  60604 
Indiana  Air  Management  Division. 
Department  of  Environmental 
Management,  1330  West  Michigan 
Street.  Indianapolis.  Indiana  46206. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gutezian,  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (3AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Griffin.  (312)  353-3849. 
SUPPt^MENTARY  INFORMATION: 

I.  Background 

Pursuant  to  the  requirements  of  Part  D 
of  the  Act.  Indiana  submitted  a  plan  for 
statewide  TSP  nonattainment  areas 
which  was  conditionally  approved  by 
USEPA  on  July  18. 1982  (47  FR  30972). 
Affected  areas  include  portions  of  Clark. 
Dearborn,  Dubois,  Howard,  Marion.  St. 
Joseph,  Vanderburgh,  Vigo  and  Wayne 
Counties.*  USEPA's  approval  was 
conditioned  on  Indiana's  submittal  in 
1982  of  an  approvable  industrial  fugitive 
particulate  regulation  and  on  the 
understanding  that  nontraditional 
sources  of  fugitive  particulate  (e.g., 
unpaved  roads)  would  be  studied  for 
controls  necessary  to  assure  attainment 
of  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  TSP.  As  a 
partial  fulfillment  of  these  requirements, 
on  November  29. 1982.  and  December  9, 
1982,  Indiana  suljmitted,  as  a  SIP 
revision.  State  Rule  325  lAC  6-5, 
Fugitive  Particulate  Matter  Emission 
Limitations.  This  regulation  required 
fugitive  emission  controls  for  existing 
sources  that  had  the  potential  to  emit 
100  tona  per  year  or  more  of  fugitive 
particulate  matter  in  nonattainment 
areas  (excluding  Lake  County). 
Additioaally,  all  new  sources  throughout 
Indiana  which  would  require  operating 
permits  under  State  Rule  325  lAC  Article 
2  (i.e..  those  sources  emitting  25  tons  per 
year  or  more  of  at  least  one  pollutant) 
would  require  similar  controls.  This  rule 
was  proposed  for  disapproval  by 
USEPA,  as  published  on  October  11, 
1984  (49  FR  39869).  Proposed 
disapproval  was  based  on  the  State's 
failure  to  require  controls  consistent 
with  Reasonably  Available  Control 
Technology  (RACT).  as  stipulated  in 
section  172(b)  of  the  Act.  Indiana 
proposed  to  require  RACT  only  for 
sources  in  excess  of  100  tons  per  year  of 
fugitive  emission,  whereas  the  Act  calls 


'  Rulemaking  on  the  remaining  TSP 
nonaltoinment  area  in  Lalce  County  has  been  in 
separate  actions  (see  SO  FR  4537.  SI  FR  2492). 


for  RACT  for  all  existing  sources  in 
nonattainment  areas. 

In  addition,  the  State  regulation:  (1) 
Failed  to  include  sufficient  provisions 
for  receipt  and  adoption  of  individual 
source  control  plans;  (2)  provided 
conflicting  factors  for  fugitive  emissions 
determinations;  and  (3)  lacked  sufficient 
detail  in  stipulated  control  methods  to 
be  considered  RACT  (e.g..  "flushing"  to 
control  emissions  from  paved  roads  and 
parking  lots). 

U.  Subsequent  Revisions  to  State  Rule 
325IAC6-5 

On  November  21. 1984,  Indiana 
submitted  a  tentative  schedule  for 
revising  325  lAC  6-5  and  requested  no 
action  be  taken  on  USEPA's  proposal  to 
disapprove  the  regulation.  Indiana 
submitted  the  revision  to  Rule  325  lAC 
6-5  on  March  20, 1985.  On  April  19. 1985. 
USEPA  responded  to  this  revision, 
stating  that  the  regulation  could  be 
incorporated  into  the  SIP,  because  most 
enforceability  issues  were  resolved  and 
the  regulation  did  not  weaken  any 
current  regulations.  However,  the  rule 
continued  to  allow  broad  discretion  in 
State  review  of  individual  source  control 
plans,  and,  thus,  it  did  not  ensure  the 
application  of  RACT  level  controls; 
thereby  failing  to  satisfy  the  RACT 
requirements  of  Part  D  of  the  Act. 
USEPA  further  stated  that  the  existing 
construction  bans  would  continue  to  be 
imposed  for  all  primary  TSP 
nonattainment  areas,  pursuant  to 
section  110(a)(2)(I)  of  the  Act,  until 
which  time  USEPA  reviewed  and 
approved  all  site  specific  source  control 
plans  for  RACT  in  that  nonattainment 
area. 

On  August  6. 1985,  USEPA  further 
commented  Ihat  revised  325  lAC  6-5 
excluded  portions  of  two  counties  which 
were  undergoing  separate  rulemaking 
actions  on  "TSP  redesignation.  At  that 
time,  certain  Townships  within  Marion 
County  were  being  considered  for 
redesignation  from  primary  ' 

nonattaiimient  to  attainment  (see  49  FR 
35964.  September  13, 1984). 
Lawrenceburg  Township  in  Dearborn 
County  was  also  being  considered  for 
redesignation  from  primary 
nonattainment  to  attairmient  (see  50  FR 
12044,  March  27. 1985).  Because  the 
Administrator  had  not  reached  a  final 
decision  on  either  of  these  actions. 
USEPA  stated  that  325  lAC  6-5  should 
apply  to  all  current  TSP  nonattainment 
areas  (excluding  Lake  County). 

On  August  7. 1985.  revised  State  Rule 
325  lAC  6-5  was  adopted  by  the  State 
Air  Pollution  Control  Board  (Board).  On 
August  15. 1B85,  Indiana  submitted  the 
regulation  as  adopted  by  the  Board. 
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Enforceability  deficiencies  of  the 
original  regulation  were  corrected, 
including: 

(1)  Replacement  of  100  ton  per  year 
source  applicability  with  25  ton  per  year 
cutoff; 

(2)  Required  source  submittal  of  either 
a  control  plan  or  a  request  for 
exemption  to  the  Board  within  six  (6) 
months  of  the  regulation  promulgation 
date;  and 

(3)  Incorporation  of  control  practices 
or  measures,  used  to  determine  rule 
applicability  or  exemption,  into  source 
operating  permits. 

However,  certain  enforceability 
deficiencies  remained.  In  a  letter  of 
December  6, 1985.  the  State  responded 
to  USEPAs  letter  of  November  20, 1985, 
which  noted  deficiencies  in  State  Rule 
325  lAC  6-5  as  approved  by  the  Board. 
The  State's  responses  and  USEPA's 
comments  and  responses  may  be 
summarized  as  follows: 

USEPA  's  comment:  The  regulation 
should  require  the  Board  to  prepare  and 
adopt  a  control  plan  which  meets  the 
regulatory  requirements  for  any  source 
that  fails  to  submit  such  a  plan.  Also, 
the  regulation  should  require  sources  to 
notify  the  Board  or  the  Indian  Air 
Pollution  Control  Division  of  changes 
that  increase  potential  emissions  over 
the  25  ton  per  year  cutoff. 

State's  comment:  Concerning  the  first 
point,  the  regulation  was  amended  so 
that  applicable  sources  will  contact  the 
Board  and  control  plans  will  be  included 
in  each  source's  operating  permit.  The 
control  plans  will  then  be  submitted  to 
USEPA  for  approval.  Regarding 
emissions  increases  over  the  25  ton  per 
year  cutoff,  the  State  claimed  that 
section  1(b)  of  325  lAC  6-5-1,  which  is 
the  source  applicability  section,  fulfilled 
this  requirement  by  including  any  new 
fugitive  particulate  sources  in  the  State 
which  require  operating  permits  under 
325  lAC  Article  2;  i.e.,  those  sources 
with  potential  particulate  emissions  of 
25  tons  per  year  or  more. 

USEPA  S  Analysis:  USEPA  believes 
that  section  3  of  325  lAC  6-5-3 
sufficiently  provides  for  the  submittal  of 
source  control  plans  for  applicable 
existing  and  new  sources  through  the 
enforcement  of  the  State's  operating 
permit  requirements.  USEPA  notes  that 
the  Part  D  TSP  plan  for  an  area  cannot 
be  approved  until  the  State  submits  and 
USEPA  approves  RACT  level  fugitive 
dust  control  requirements  for  all  sources 
in  a  given  nonattainment  area. 

USEPA 's  comment  The  regulation 
msul  apply  to  all  currently  designated 
primary  and  secondary  TSP 
nonattainment  areas  (excluding  Lake 
County). 


State's  comment-  The  State  felt  that 
the  designations  in  the  source 
applicability  section  accurately  reflected 
those  counties,  and  portions  thereof, 
which  constituted  primary  and 
secondary  nonattainment  areas.  More 
specifically,  the  State  had  submitted 
redesignation  requests  for  Dearborn  and 
Marion  Counties,  proceeded  as  if  these 
requests  would  be  approved  by  USEPA 
as  submitted,  and  incorporated  these 
new  designations  into  the  regulation's 
applicability  section. 

USEPA 's  analysis:  The  State's 
response  does  not  adequately  address 
this  deficiency,  because  it  does  not 
recognize  the  need  to  submit 
enforceable  RACT  level  particulate 
controls  for  applicable  sources  in  all 
TSP  nonatftainment  areas,  as  required 
under  Part  D.  Nevertheless^  USEPA  is 
proposing  to  incorporate  theYegulation 
into  the  SIP  and  approve  the  regulation 
for  those  nonattainment  areas  where  it 
is  applicable  under  the  source 
applicability  section. 

On  January  7, 1986,  Indiana 
resubmitted  revised  State  Rule  325  lAC 
6-5,  which  by  then  had  been 
promulgated  by  the  State  on  November 
13, 1985,  and  was  now  State 
enforceable.  The  regulation  did  not 
change  from  the  August  15, 1985, 
submittal.  It  still  allows  broad  discretion 
of  the  Board  in  determining 
approvability  of  source  control  plans 
and  does  not  in  and  of  itself  ensure 
RACT  level  controls  for  all  sources.  In 
addition,  the  regulation  does  not  apply 
to  all  areas  currently  designated  by 
USEPA  as  nonattainment  (excluding 
Lake  County). 

III.  Proposed  Actions  on  Indiana's  Part 
0  TSP  Plan 

USEPA  proposes  to  incorporate  State 
Rule  325  lAC  6-5  into  Indiana's  SIP, 
because  it  provides  the  framework  for 
an  ultimately  approvable  industrial 
fugitive  particulate  RACT  plan. 
However,  this  proposed  approval  would 
not  constitute  approval  of  Indiana's  TSP 
SIP  under  Part  D  of  the  Act,  because  this 
regulation  in  and  of  itself  does  not  meet 
the  RACT  requirements;  it  only  provides 
a  framework  for  applying  such 
requirements.  Therefore,  USEPA 
proposes  to  withdraw  its  July  16, 1982. 
conditional  approval  and  disapprove  the 
Part  D  TSP  plan  for  the  areas  where  this 
rule  applies.  In  order  to  ultimately  meet 
Part  D  requirements,  all  fugitive 
particulate  sources  subject  to  the  Act's 
RACT  requirements  in  the  State's  TSP 
nonattainment  areas  must  have 
enforceable  RACT  level  particulate 
controls  in  effect.  The  State  may  satisfy 
Part  D  requiremnts  through  the  current 
version  of  325  lAC  6-5  or  through  a 


revised  rule  with  RACT  level  control 
requirements.  If  the  current  version  of 
325  lAC  6-5  is  pursued,  then  all 
individual  control  plans,  requests  for 
exmeptions.  and  requests  for  alternate 
emission  factors  for  all  applicable 
sources  in  areas  currently  designated  as 
nonattainment  by  USEPA  (excluding 
Lake  County)  must  be  submitted  to 
USEPA  for  final  approval  and  will  be 
processed  as  site-specific  revisions  to 
the  Indiana  SIP.  Furthermore,  in  the 
event  that  Indiana  pursues  the  current 
version,  only  after  all  source  control 
plans,  exemptions,  and  alternate 
emission  factors  are  approved  can 
USEPA  approve  Indiana's  TSP  SIP 
under  Part  D  of  the  Act. 

Further,  as  stated  above,  USEPA 
proposes  to  approve  325  lAC  6-5  as  it 
pertains  to  those  portions  of  counties 
which  are  contained  in  the  applicability 
section  (section  1(a))  of  the  regulation. 
Those  portions  include  secondary 
nonattainment  areas  within  Clark, 
Dubois,  St.  Joseph,  Vanderburgh  and 
Vigo  Counties  and  a  portion  of  the 
primary  nonattainment  area  in  Marion 
County.  The  applicability  section  of  the 
regulation  does  not  match  the  proper 
TSP  attainment  status  of  Marion 
County,  as  defined  at  40  CFR  81.315.*  In 
addition,  section  1(a)  of  the  regulation 
excludes  Lawrenceburg  Township,  a 
secondary  nonattainment  area  in 
Dearborn  County.' 

Because  the  State  regulation  does  not 
include  all  of  the  primary  nonattainment 
area  in  Marion  County  and  excludes  the 
secondary  nonattainment  area  within 
Dearborn  County,  USEPA  finds  that 
these  two  areas  as  well  do  not  have 
acceptable  TSP  plans  as  required  under 
Part  D  of  the  Act.  Therefore,  USEPA 
proposes  to  disapprove  the  TSP  SIP  for 
Dearborn  County  and  the  remaining 
area  in  Marion  County.  Pursuant  to 
section  110{a)(2)(I)  of  the  Act,  the 
prohibition  on  the  construction  or 
modification  of  major  stationary  sources 
for  all  of  the  primary  nonattainment 
area  within  Marion  County  will  remain 
in  effect;  for  the  nonattainment  area 
where  the  rule  is  applicable,  because  the 
rule  in  and  of  itself  is  not  adequate,  and 
for  the  nonattainment  area  where  the 
rule  is  not  applicable,  because  the  State 
has  not  submitted  an  adequate  plan. 


'  USEPA  haa  designated  the  area  of  Washington 
Township  east  of  Fall  Creek  and  the  area  of 
Franklin  Township  south  of  Thompson  Road  and 
east  of  Five  Points  Road  as  attainment.  The 
remainder  of  Marion  County  is  designated  primary 
nonattainment. 

»  On  December  27. 196S  (50  FR  52922).  USEPA 
approved  the  redesignation  of  Lawrenceburg 
Township  from  primary  nonattainment  to  secondary 
nonattainment  for  TSP. 
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As  staled  above.  USEPA  is  proposing 
to  withdraw  its  conditional  approval  of 
Indiana's  1979  TSP  SIP  (see  47  FR 
20972).  due  to  the  State's  failure  to 
submit  an  adequate  TSP  SIP  for  all 
nonaltainment  areas  (excluding  Lake 
County),  as  required  under  Part  D  of  the 
Act.*  In  order  to  avoid  the  final 
disapproval  of  Indiana's  Part  D  TSP  SIP, 
the  Slate  must  submit  complete 
industrial  fugitive  particulate  plans  for 
all  nonaltainment  areas  in  the  State. 
Further,  USEPA  recommends  that  the 
State  extend  the  applicability  of  325  lAC 
6-5  to  include  all  current  federally 
designated  nonattainment  areas  in  the 
State  (excluding  Lake  County)  within 
the  comment  period  associated  with  this 
rulemaking  notice. 

Revised  State  Rule  325  lAC  &-5. 
supersedes  Indiana's  former  rule  325 
lAC  6-5,  on  which  USEPA  proposed 
rulemaking  action  on  October  11, 1984 
(49  FR  39869).  Because  the  previous 
version  of  325  lAC  6-5  no  longer  has  any 
effect  in  Slate  law,  USEPA  is 
discontinuing  rulemaking  on  this  version 
in  favor  of  today's  proposed  rulemaking 
on  revised  325  lAC  6-5. 

Any  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  SIP  revision.  Written 
comments  received  by  the  dale  specified 
above  will  be  considered.  After  review 
of  all  comments  submitted,  the 
Administrator  of  USEPA  will  publish  in 
the  Federal  Register  the  Agency's  final 
action  on  the  revision. 

Under  5  U.S.C.  605(b).  the  Agency 
must  assess  the  impact  of  proposed  or 
final  rules  on  small  entities.  If  USEPA 
takes  final  action  to  disapprove  the  TSP 
SIP  for  Indiana,  a  moratorium  on  the 
construction  and  modification  of  major 
stationary  sources  of  TSP  will  remain  in 
effect  in  the  designated  primary 
nonaltainment  portions  of  the  area. 
USEPA  does  not  have  sufficient 
information  to  determine  the  impact  a 
moratorium  may  have  on  small  entities 
because  it  is  difficult  to  obtain  reliable 
information  of  future  plans  for  business 
growth.  However,  because  USEPA 
cannot  be  certain  of  the  potential  impact 
on  small  entities,  the  Agency  invites 


•  USEPA  is  not  proposing  to  withdraw  its 
Hpproval  of  the  emission  limits  and  other 
requirements  in  the  July  1&.  1962.  pinn.  because  they 
contribute  towards  the  ultimate  attainment  of  the 
NAAQR  in  these  areas. 


comments  on  this  issue.  Even  if  this 
action,  when  promulgated,  were  to  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  the  Agency 
could  not  modify  the  action.  Under  the 
Clean  Air  Act,  the  imposition  of  a 
construction  moratorium  is  automatic 
and  mandatory  whenever  the  Agency 
determines  that  a  plan  for  a 
nonaltainment  area  fails  to  meet  the 
requirements  of  Part  D  of  the  Act. 

Under  Executive  Order  12291.  this 
action  is  not  "Major ",  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
Monoxide,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Parliculale  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

Authorily:  42  U.S.C.  7401-7642. 
Dated:  Jane  13, 1986. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc.  87-7264  Filed  4-1-87;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  154 

I CGD  77-069] 

Safety  Standards  for  Existing  Self- 
Propelled  Vessels  Carrying  Bulk 
Liquefied  Gases 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability  of  the 
FONSL 

SUMMARY:  In  the  Federal  Register  (50  FR 

10264)  issue  of  March  14, 1985,  the  Coast 
Guard  published  proposed  safety 
standards  for  existing  self-propelled 
vessels  carrying  bulk  liquefied  gases  in 
U.S.  waters.  A  Draft  Economic 
Evaluation  was  placed  in  the  rulemaking 
docket  and  made  available  for  public 
comment  during  the  90  day  comment 
period  provided  for  the  NPRM,  but  a 
specific  statement  giving  public  notice  of 
the  availability  of  the  finding  of  no 
significant  impact  (FONSl)  was  not 
included  in  the  preamble  to  the 
proposal.  To  ensure  full  public 
participation  with  respect  to  the 


environmental  considerations  involved 
in  this  rulemaking,  the  Coast  Guard  is 
giving  specific  notice  of  the  FONSI's 
availability  for  public  comment  for  an 
additional  30  day  comment  period. 

DATE:  Commeats  must  be  received  on  or  _ 
before  May  4, 1987. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Commandant  (G-CMC) 
(CGD  77-069),  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  Comments  may  be  delivered 
to  and  will  be  available  for  inspection 
and  copying  at  the  Marine  Safety 
Council  (G-CMC).  Room  2110,  U.S. 
Coast  Guard.  2100  Second  Street  SW.. 
Washington,  DC  between  the  hours  of 
8:00  a.m.  and  3.00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ms.  Kathy  Barylski,  Office  of  Marine 
Safety.  Security,  and  Environmental 
Protection,  (202)  267-1217,  normal 
working  hours  are  between  7:30  a.m. 
and  4.00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

Draft  Environmental  Assessment  and 
FONSI  may  be  inspected  and  copied  at 
the  Marine  Safety  Council  (G-CMC)  at 
the  address  listed  above  under 
ADDRESSES.  Copies  may  also  be 
obtained  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.        I 

Interested  persons  are  invited  to 
comment  on  die  FONSI  and  Drafi 
Environmental  Assessment  by 
submitting  written  views,  data,  or 
arguments.  Comments  should  include 
the  names  and  addresses  of  persons 
making  them,  identify  the  NPRM  (CGD 
77-069)  and  this  notice,  and  give  reasons 
for  each  comment. 

The  FONSI  and  Draft  Environmental 
Assessment  will  be  further  evaluated  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal  and  the  evaluations. 

|.W.  Kime, 

Rear  Admiral.  VS.  Coast  Guard.  Chief.  Off  iff 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

March  23, 19671  I 

|FR  Doc.  87-7300  Filed  4-1-87:  8:46  amj 
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This   section  of   the  FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put>lic.   Notices  o(  hearings  and 
investigations,   committee  meetir>gs,   agency 
decisions  and  rulings,  delegations  of 
authority,    filing   of   petitions   and 
applications  and  agency  statements  of 
organization  and  furx:tions  are  examples 
of  documents  appearing  in   this  section. 


DEPARTMEhTT  OF  COMMERCE 

international  Trade  Administration 

IA-588-053] 

Birch  3-Ply  Doorskins  From  Japan; 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

summary:  In  response  to  a  request  by 
one  exporter,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  birch  3-ply 
doorskins  from  Japan.  The  review 
covers  one  manufacturer  and  one 
exporter  of  this  merchandise  and  the 
period  February  I,  1982  through  January 
31, 1986.  The  review  indicates  no 
margins  during  the  period 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
CfTECTlVE  date:  April  2, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  U.  A.skey  or  John  R.  Kugelman, 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone;  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  20, 1983,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
33026)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  birch  3-ply 
doorskins  from  Japan  (41  FR  7389. 
February  18, 1976).  We  began  the 
current  review  of  the  finding  under  our 
old  regulations.  After  the  promulgation 
of  our  new  regulations,  one  exporter 


requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  complete  the 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  March  14, 
1986  (59  FR  8862).  As  required  by  section 
751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"),  the  Department  has  now 
conducted  that  administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  birch  3-ply  doorskins, 
manufactured  in  a  variety  of  glue  types, 
sizes,  and  colors.  Birch  3-ply  doorskins 
are  currently  classifiable  under  items 
240.1420,  240.1440,  and  240.1460  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  one  manufacturer 
and  one  exporter  of  Japanese  birch  3-ply 
doorskins  and  the  period  February  1, 
1982  through  January  31, 1986. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  f.o.b. 
price  to  an  unrelated  Japanese  firm  for 
export  to  the  United  States.  Where 
applicable,  we  made  deductions  for 
Japanese  inland  freight,  loading  charges, 
and  inspection  fees.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  constructed  value  as 
defined  in  section  773  of  the  Tariff  Act, 
since  there  were  no  sales  of  such  or 
similar  merchandise  in  the  home  market 
or  to  third  countries. 

Constructed  value  was  calculated  as 
the  sum  of  materials,  fabrication  costs, 
general  expenses,  profit,  and  U.S. 
packing.  Since  we  had  insufficient 
information  on  general  expenses  and 
profit,  as  best  information  available  the 
Department  added  the  statutory 
minimum  of  10  percent  of  the  sum  of 
materials  and  fabrication  costs  for 
general  expenses,  and  8  percent  of  the 
sum  of  materials,  fabrication  costs,  and 
general  expenses  for  profit. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
zero  margins  exist  for  Sanmoku 


Lumber/C.  Itoh  for  the  period  Decemljer 
1, 1982  through  January  31. 1986. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  21 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  not  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  no  cash 
deposit  of  estimated  antidumping  duties 
shall  be  required  for  these  firms.  For  any 
future  entries  of  this  merchandise  from  a 
new  exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  January  31, 
1986  and  who  is  unrelated  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  For  any  shipments  from  the 
remaining  known  manufacturers  and/or 
exporters  not  covered  by  this  review  the 
cash  deposit  will  continue  to  be  at  the 
rates  published  in  the  final  results  of  the 
last  administrative  review  for  each  of 
those  firms  (48  FR  33026,  July  20, 1983). 

These  deposit  requirements  are 
effective  for  ail  shipments  of  Japanese 
birch  3-ply  doorskins  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  March  28. 1987. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  fi7-7310  Filed  4-1-87;  ft4.'>  amj 

WLLMOCOOC  36M-IW-M 


1060O 


Foderal  Register  /  Vol.  52,  No.  63  /  Thursday.  April  2,  1987  /  Notices 


(A-427-001J 

Sorbitol  From  France;  Preliminary 
Results  of  Antidumping  Administrative 
Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

action:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

summary:  In  response  to  a  request  by 
Roquette  Freres,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  sorbitol  from 
France.  The  review  covers  the  one 
known  manufacturer/exporter  of  this 
merchandise  to  the  United  Slates  and 
the  period  April  1, 1985  through  March 
31, 1986.  The  review  indicates  the 
existence  of  dumping  margins  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
betweeen  United  States  price  and 
foreign  market  value.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  date:  April  2,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Rosch  or  David  Mueller,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255/2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  26. 1986,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (51  FR  42873)  the  final  results  of 
its  last  administrative  review  of  the 
antidumping  duty  order  on  sorbitol  from 
France  (47  FR  15391,  April  9, 1982).  The 
respondent,  Roquette  Freres,  requested 
in  accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  May  20, 
1986  (51  FR  18475). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  crystalline  sorbitol. 
Crystalline  sorbitol  is  a  polyol  produced 
by  the  catalytic  hydrogenalion  of  sugars 
(glucose).  It  is  used  in  the  production  of 
sugarless  gum,  candy,  groceries  and 
pharmaceuticals.  Such  merchandise  is 
currently  classifiable  under  item 
493.6820  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  review 


covers  that  one  known  French  exporter 
of  crystalline  sorbitol  to  the  United 
States,  Roquette  Freres,  and  the  period 
April  1. 1985  through  March  31, 1986. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act").  Purchase  price 
was  based  on  the  packed  duty-paid 
deliveced  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  applicable,  for 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  freight  forwarding, 
rebates,  U.S.  Customs  duties  and 
brokerage  fees.  No  other  adjustments 
were  claimed  or  allowed. 

Foreigii  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
define^  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  pn  the  packed  delivered  price  to 
unrelated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  for  inland  freight,  quantity 
rebates,  differences  in  credit  costs, 
commifisions.  and  packing.  We 
disallowed  a  claimed  adjustment  for 
certain  home  market  indirect  selling 
expen$es.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that  a 
margin  of  12.07  percent  exists  for  the 
period  April  1, 1985  through  March  31, 
1986. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  thiS;  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  aifter  the  date  of  publication  or  the 
first  vyrorkday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publi^  the  final  results  of  that 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Custopis  Service. 


Further,  as  provided  by  §  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
of  12.07  percent  shall  be  required. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  March  31, 1986  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  12.07  percent  shall  be  required.  This 
deposit  requirement  is  effective  for  all 
shipments  of  French  sorbitol  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(l ) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import  j 

Administration. 

|FR  Doc.  87-7311  Filed  4-11-87;  8:45  am] 
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I  A- 588-041) 

Synttietic  Mettiionine  Form  Japan; 
Final  Results  of  Antidumping  Duty 
Administrqtive  Review 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Commercel 


ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  November  17, 1986,  the 
Department  of  Commerce  published 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
synthetic  methionine  from  Japan.  The 
review  covers  one  manufacturer  and 
one  exporter  of  this  merchandise  and 
the  period  July  1, 1982  through  June  30, 
1983. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  final  results  from 
those  presented  in  our  preliminary 
results  of  review.  ' 

EFFECTIVE  DATE:  April  2,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  U.  Askey  or  John  R.  Kugelman, 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:,  (202)  377-2923/3601. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  November  17. 1986.  the 
Department  of  Commerce  ( "the 
Department")  published  in  the  Federal 
Register  (51  FR  41515)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  synthetic 
methionine  from  Japan  (38  FR  18392.  July 
10, 1973). 

The  Department  has  now  completed 
that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  synthetic  methionine  other 
than  synthetic  L  methionine.  Synthetic 
methionine  is  an  amino  acid  produced  in 
two  grades.  DL  methionine  national 
formula  grade  (used  for  research  and 
pharmaceutical  purposes)  and  L 
methionine  feed  grade  (used  as  a  food 
additive).  Both  grades  of  synthetic 
methionine  are  currently  classifiable 
under  item  425.0430  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  one  manufacturer 
and  one  exporter  of  Japanese  synthetic 
methionine  and  the  period  July  1. 1983 
through  June  30. 1983. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preHminary  results.  We 
received  comments  from  the  petitioner. 
Monsanto,  and  the  respondent.  Mitsui. 

Comment  1:  The  manufacturer. 
Nippon  Soda,  sold  to  its  related 
customer.  Mitsui  (Japan)  who.  in  turn, 
"sold"  to  Fuji  Chemical  for  export  to  the 
United  States.  Fuji  Chemical,  who  is 
unrelated  to  Mitsui  (Japan),  then  "sold" 
to  Mitsui  (U.S.A.).  a  wholly-owned 
subsidiary  of  Mitsui  (Japan),  who 
subsequently  sold  to  unrelated  U.S. 
customers.  Monsanto  argues  that  we 
should  use  the  price  between  Nippon 
Soda  and  Mitsui  (Japan)  as  purchase 
price,  despite  the  relationship  of  the  two 
firms.  Alternatively.  Monsanto  argues 
that  we  should  use  the  price  between 
Fuji  Chemical  and  Mitsui  (U.S.A.)  as 
pruchase  price.  Mitsui  agrees  with  the 
Department's  using  the  price  of  Mitsui 
(U.S.A)  to  its  unrelated  U.S.  customers 
as  exporter's  sales  price  ( "ESP"). 

Department 's  Position:  In  accordance 
with  our  standard  policy  and  practice 
we  did  not  use  the  price  between 
Nippon  Soda  and  Mitsui  (Japan) 
because  they  are  related  parties.  We 
consider  Fuji  Chemical's  function  in  this 
chain  of  transactions  to  be  effectively 
that  of  an  agent,  rather  than  that  of  an 
outright  buyer  and  seller.  As  in  previous 
reviews  in  this  case,  we  consider  the 


sales  by  Mitsui  (U.S.A.)  to  be  the  first 
sales  to  the  United  States  to  unrelated 
purchasers  by  or  for  the  account  of  the 
exporter.  As  a  result,  we  considered 
these  to  be  ESP  sales. 

Comment  2:  If  the  Department  persists 
in  using  ESP.  Monsanto  argues  that  we 
must  make  further  deductions  to 
account  for  all  U.S.  selling  expenses  of 
Mitsui  (Japan),  Fuji  Chemical,  and 
Mitsui  (U.S.A.).  Mitsui  maintains  the 
only  appropriate  further  adjustment  is 
for  Fuji  Chemical's  "commission"  for 
handling  these  transactions. 

Department's  Position:  We  agree  with 
Monsanto.  Since  Mitsui  (Japan)  did  not 
identify  what  portion,  if  any.  of  its  price 
to  Fuji  Chemical  was  attributable  to  its 
profit,  we  treated  the  entire  difference 
between  its  acquisition  cost  from 
Nippon  Soda  and  its  "price"  to  Fuji 
Chemical,  less  inland  freight,  as 
indirectly-related  U.S.  selling  expenses. 
Equally,  since  we  have  no  evidence 
about  what  portion,  if  any.  of  Fuji 
Chemical's  markup  was  attributable  to 
its  profit,  we  treated  the  entire 
difference  between  its  acquisition  cost 
from  Mitsui  (Japan)  and  its  "price"  to 
Mitsui  (U.S.A.).  less  ocean  freight. 
marine  insurance,  and  FOB  charges,  as 
indirectly-related  U.S.  selling  expenses. 
As  for  Mitsui  (U.S.A.),  in  addition  to 
movement  expenses  such  as  ocean 
freight,  marine  insurance.  U.S.  inland 
freight,  duty,  and  FOB  charges,  we 
deducted  credit  expenses  (the  expenses 
incurred  between  the  U.S  shipment 
dates  and  the  payment  dates),  early 
payment  discounts,  commissions  to 
unrelated  parties,  warehouse  expenses, 
and  Mitsui  (U.S.A.)'s  other  indirect 
selling  expenses. 

Comment  3:  Monsanto  asserts  that  in 
its  foreign  market  value  ("FMV") 
calculations,  the  Department  erred  in 
deducting  a  related-party  commission, 
the  cost  of  freight  from  Nippon  Soda  to 
Mitsui  (JapanJ's  warehouse,  certain 
discounts  as  quantity  discounts,  and 
certain  claimed  credit  expenses.  In 
addition  to  these  adjustments.  Mitsui 
claims  a  deduction  for  Nippon  Soda's 
SG&A  or.  alternatively,  for  Mitsui 
(Japan)'s  SG&A.  as  part  of  the  ESP 
offset. 

Department's  Position:  We  are 
satisfied  that  no  "middleman  dumping" 
occurred  here.  Fugi  Chemical's  initially- 
claimed  acquisition  cost  reflected  a 
typographical  error  all  other  evidence 
indicates  Fugi  Chemical's  "resale  price" 
to  Mitsui  (U.S.A.)  was  more  than  its 
acquisition  cost  from  Mitsui  (Japan).  For 
our  treatment  of  the  difference  between 
the  two  "prices."  see  our  position  on 
Comment  2. 

Comment  5:  Mitsui  argues  that  the 
Department  erred  in  applying  section 


615  of  the  Trade  and  Tariff  Act  of  1984 
( "the  1984  Act"),  which  defines  the  data 
for  calculating  FMV  as  the  U.S.  dale  of 
sale  to  an  unrelated  customer,  to 
shipments  in  1982.  Instead,  the 
Department  should  calculate  FMV  as  of 
the  date  of  export,  in  accordance  with 
the  Trade  Agreements  Act  of  1979  ("the 
1979  Act"),  specifically  section  773(a)(1) 
of  the  Tariff  Act.  Monsanto  agrees  that 
the  FMV  portion  of  the  1984  Act  applies 
only  to  entries  made  after  the  effective 
date  of  the  1984  Act  (October  30. 1984). 
but  argues  additionally  that,  since  the 
1979  Act  required  the  Department  to 
verify  all  information  relied  upon,  and 
since  the  Department  did  not  verify  any 
of  the  home  market  sales  data,  the 
Department  must  use  the  best 
information  otherwise  available. 

Department's  Position:  We  disagree. 
Sections  615  and  618  of  the  1984  Act,  the 
FMV  and  verification  provisions,  apply 
to  all  investigations  and  section  751 
administrative  reviews  initiated  after 
October  30. 1984.  Thus,  since  this  review 
was  initiated  on  January  21. 1986.  we 
applied  those  provisions  of  the  1984  Act. 

Comment  6:  Mitsui  argues  that  the 
Department  erred  in  not  deducting  from 
FMV  a  home  market  discount  given  in 
November  1982. 

Department's  Position:  We  agree  and 
have  corrected  our  calculations 
accordingly. 

Comment  7:  Mitsui  alleges  the 
Department  erred  in  deducting  from  USP 
certain  early  payment  discounts  that 
were  not  actually  paid. 

Department's  Position:  Mitsui 
submitted  no  evidence  to  support  this 
claim;  therefore,  we  disallowed  it. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  weighted-average  margin 
exists  for  the  period  July  1. 1982  through 
June  30. 1983: 


Manulackirar/asipailer 


N^jpon  Soda/MKU.. 


Margin 
Iper- 
cana 


3.35 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  varj-  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  in  section 
751(a)  of  the  Tariff  Act,  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  above  margin  shall  be  required  for 
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Nippon  Soda/Mifsui.  For  any  shipments 
from  the  remaining  29  known 
manufacturers,  exporters,  and  third- 
country  resellers  not  covered  by  this 
review,  the  cash  deposit  will  continue  to 
be  at  the  rate  published  in  the  final 
results  of  the  last  administrative  review 
for  each  of  those  firms  (48  FR  55153. 
December  9. 1983).  For  any  shipments 
from  a  new  exporter  not  covered  in  this 
or  prior  administrative  reviews,  whose 
first  shipments  occurred  after  June  30. 
1983  and  who  is  unrelated  to  either 
reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  3.35 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  synthetic 
methionine  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(l )) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  March  26, 1987. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary.  Import 

Ailministrvtion. 

|FR  Doc.  87-7312  Kilud  4-1-87;  8:45  am] 
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Articles  of  Quota  Cheese;  Quarterly 
Determination  and  Listing  of  Foreign 
Government  Subsidies 

AGENCY:  International  Trade 

Administration.  Import  Administration, 

Commerce. 

ACTION:  Publication  of  Quarterly  Update 

of  Foreign  Government  Subsidies  on 

Articles  of  Quota  Cheese. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exist. 
EFFECTIVE  DATE:  April  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Stroup  or  Paul  J.  McGarr. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  ("the 
Department")  to  determine,  in 


consultfition  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
governtnent  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA. 
and  to  publish  an  annual  list  and 
quarteny  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultetion  with  the  Department  of 
Agriculture,  information  on  subsidies  (as 
definedl  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese. 

In  the  current  quarter  the  Department 
has  determined  that  the  subsidy 
amounts  have  changed  for  each  of  the 
countrijBS  for  which  subsidies  were 
identified  in  our  January  1, 1987  annual 
subsidy  list.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
progratis.  and  the  gross  and  net  amount 


of  each  subsidy  on  which  information  is 
currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N\A/..  Washignton,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA  (19  U.p.C.  1202  note). 

Dated:  Mn»ch  26, 1987. 
Gilbert  B.  Kaplan, 

Deputy  AssisUuiit  Secretary,  Import 
A  tlministratitin. 


Appendix— Quota  Cheese  Subsidy  Programs 


'  Country 


Belgium 
Canada 


Denmai  i 
Finland 


France, 

Geece.. 

Ireland . 

Italy.. 

LuxemtSDurg., 

Netherlands.. 

Norway. 


Program(s) 


Gross  ' 
subsidy 


European  Community  (EC)  Restitution  i  9.4«/lb 

Payments. 

Export  Assistance  on  Certain  Type^  of  25.3t/lb.. 

Ctieese. 

EC  Restitution  Payments i 10.3«/lb.. 

Export  Subsidy 69.7t/lb.. 

Indirect  Subsidies 1 18.2«/lb.. 

87  9«/lb.. 
10.0«/lb.. 
6.8«/lb.... 
9.6«/lb.... 
41.7</lb.. 
9.4«/lb.... 
7.2c/lb.... 
16.6t/lb.. 
36.8«/lb.. 


EC  Restitution  Payments. 
EC  Restitution  Payments. 
EC  Restitution  Payments. 
EC  Restitution  Payments. 
EC  Restitution  Payments. 
EC  Restitution  Payments. 

Indirect  (Milk)  Subsidy 

Consumer  Subsidy 


Deficiency  Payments 

EC  Restitution  Payments. 
EC  Restitution  Payments . 


'  Defined  in  19  U.S.C.  1677(5). 
'^  Defiled  in  19  U.S.C.  1677(6). 
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|Dock«t  Nos.  6660-1,  6680-02,  and  6680- 

031       I 

Mtldren  E.  McKee  and  Mach  II 
Electronics;  Decision  and  Order 

In  the  matter  of:  Mildred  E.  KcKee, 
indivi(}ually  and  doing  business  as  M/M 
Associates  and  Mach  II  Electronics.  17 
Rivier*  Circle.  Redwood  City,  California 
94065,  Respondents. 


Net=' 
subsidy 


53.4</lb.. 
90.7 1/ lb.. 
7.7t/lb.... 
12.9</lb.. 


9.4(/lb. 

25.3t/lb. 

I 

10.3t/lb. 
69.7«/lb. 
18.2(/lb. 

87.9t/lb. 

100</lb. 

6.8(/lb. 

9.6(/lb. 

41.7t/lb. 

9.4t/lb. 

7.2«/lb. 

16.6«/lb 

36.8it/lb. 

53.4t/lb. 
90.7«/lb 
7.7c/lb. 
12.9c /lb. 


On  September  15, 1986,  the  Office  of 
Export  Enforcement,  International  Trade 
Administration.  United  States 
Department  of  Commerce  (Department), 
initialed  an  administrative  proceeding 
against  Mildred  E.  McKee,  individually 
and  doing  business  as  M/M  Associates 
and  Mach  11  Electronics  (hereinafter 
referred  to  collectively  as  McKee). 
pursuant  to  section  13(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2401-2420  (1982),  as  amended  by 
the  Export  Administration  Amendments 
Act  of  1985.  Pub.  L.  99-64.  99  Stat.  120 
(July  12. 19B5))  (the  Act),  and  Part  388  of 
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the  Export  Administrative  Regulations 
(currently  modified  at  15  CFR  Parts  368- 
399  (1986))  (the  Regulations!,  alleging 
that  between  September  16, 1982  and 
November  18, 1982.  McKee  violated 
§§  387.5  and  387.6  of  the  Regulations  by 
exporting  five  shipments  of  U.S.-origin 
computer  equipment  from  the  United 
States  to  Switzerland  and  the  Federal 
Republic  of  Germany  without  applying 
for  and  obtaining  from  the  Department 
the  validated  export  licenses  required 
by  §  372.1(b)  of  the  Regulations  and  by 
making  false  statements  on  the 
Shipper's  Export  Declaration 
accompanying  each  shipment. 

McKee  answered  the  charging  letter 
on  October  20, 1986,  admitting  the 
allegations  as  true  and  waiving  her  right 
to  a  hearing.  The  Department  and 
McKee  then  discussed  settlement  and 
eventually  entered  into  a  Consent 
Agreement  whereby  the  parties  agreed 
to  resolve  this  matter  by  denying  McKee 
all  United  States  export  privileges  for  a 
period  of  20  years. 

Pursuant  to  Section  388.17  of  the 
Regulations,  the  parties  submitted  to  the 
administrative  law  judge  a  consent 
proposal,  which  he  approved  on 
February  24, 1987. 

Based  on  the  foregoing,  I  find  that 
McKee,  individually  and  doing  business 
as  M/M  Associates  and  Mach  II 
Electronics,  violated  the  Regulations  as 
alleged  in  the  charging  letter.  Moreover, 
the  administrative  law  judge  has 
recommended  approval  of  the  Consent 
Agreement  and  I,  too,  approve  the  terms 
of  the  Consent  agreement. 

Therefore,  pursuant  to  §  388.23  of  the 
Regulations,  it  is  hereby  ordered: 

I.  All  outstanding  validated  export 
licenses  in  which  Mildred  E.  McKee, 
individually  and  doing  business  as  M/M 
Associates  and  Mach  II  Electronics,  or 
any  related  party  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  to  the  Office  of  Export 
Licensing  for  cancellation. 

II.  For  a  period  of  20  years  from  the 
date  of  this  Order,  Mildred  E.  McKee, 
individually  and  doing  business  as  M/M 
Associates  and  Mach  II  Electronics,  her 
successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  are  hereby  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include  participation. 


directly  or  indirectly,  in  any  manner  or 
capacity: 

(a)  As  a  party  or  as  a  representative 
of  a  party  to  a  validated  export  license 
application. 

(b)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith. 

(c)  In  obtaining  or  using  any  validated 
or  general  export  license  of  other  export 
control  document. 

(d)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported,  and 

(e)  In  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  app.  2401-2420  (1982),  as 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L.  99-64, 
99  Stat.  120  (1985),  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  may  also  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  the  respondents  are  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  the  respondents  or  any 
related  party,  or  whereby  the 
respondents  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  the 
respondents  or  any  related  party  denied 
export  privileges;  or 

(b)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 


transport,  finance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 
V.  This  Decision  and  Order  shall  be 
served  upon  respondents  and  published 
in  the  Federal  Register. 

Dated:  March  26, 1987. 
Paul  Freedenbetg, 

Assistant  Secretary  for  Trade  Administration. 
[PR  Doc.  87-7314  Filed  4-1-87;  8:45  am) 

mXING  CODE  3S10-0S-M 


Short-Supply  Review  on  Certain  Steel 
Products;  Request  for  Comments 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  reveiw 
of  a  request  for  short  supply  under 
Article  8  of  the  U.S.-EC  Arrangement  on 
Certain  Steel  Products  with  respect  to 
certain  shapes  under  three  inches  in 
cross-sectional  dimension. 
DATE:  Comments  must  be  submitted  on 
or  before  April  13, 1987. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Acting  Director, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Deaprtment 
of  Commerce,  Room  3099, 14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230,  (202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 
".  .  .  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors],  an  additional  tonnage  shall  be 
allowed  for  such  product. .  .  ." 

We  have  received  a  request  for  short 
supply  for  certain  rolled  shapes,  under 
three  inches  in  cross-sectional 
dimension,  for  use  in  manufacturing 
cable  lashing  clamps  and  span  clamps. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
coments  as  soon  as  possible,  and  no 
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later  than  ten  days  from  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
privide  a  non-proprietary  submission 
which  can  be  placed  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Central  Record  Unit.  Room  B-099, 
Import  Administration.  U.S.  Deaprtment 
of  Commerce  at  the  above  address. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
March  30. 1987. 
|FR  Doc.  87-7315  Filed  4-1-87:  8:45  am) 

BILUNG  CODE  3Sia-0S-M 


National  Oceanic  and  Atmospheric 
Administration 

(P392] 

Marine  Mammals;  Application  for 
Permit;  The  Cousteau  Society 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361 
through  1407),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  The  Cousteau  Society. 

b.  Address:  8440  Santa  Monica 
Boulevard,  Los  Angeles.  California 
90069. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals: 

Killer  whale  (Orcinus  Orca),  20 
Beluga  whale  (Delphinapterus  leucas).  50 
Northern  fur  seal  (Callorhinus  ursinus),  50 
Northern  sea  lion  (Eumetopias  jubatus),  50 
Harbor  seal  (Phoca  vitulina),  24 

4.  Type  of  Take:  Harassment  while 
filming  for  commercial  documentary. 

5.  Location  of  Activity:  Aleutian 
Islands,  Southeastern  Bering  Sea,  Prince 
William  Sound,  and  Bristol  Bay  areas. 

6.  Period  of  Activity:  1  year. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington, 


DC  2023S.  within  30  days  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  heering  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  Ihe  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National^arine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  ebove  application  are  available 
for  revietv  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.  Room  805,  Washington, 
DC.  20236: 

Director,  Southwest  Region,  National 
Marine  Rsheries  Service,  300  South 
Ferry  Street,  Terminal  Island.  California 
90731-74J5; 

Director.  Northwest  Region,  National 
Marine  Ksheries  Service.  7600  Sand 
Point  Way.  NE..  BIN  C15700,  Seattle, 
Washington,  98115;  and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service.  709  West  9th 
Street,  Federal  Building,  ]uneau,  Alaska 
99802. 

Dated:  March  26, 1987. 
Richard  K  Roe, 

Director,  fisheries  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  87-7305  Filed  4-1-87;  8:45  am) 

BIUJNG  COOE  3S10-22-M 


[P261B] 


Marine  Mammals;  Application  for 
Permit;  National  Aquarium  of  Baltimore 

Notice  is  hereby  given  that  an 
Applicaot  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  National  Aquarium  of  Baltimore 

b.  501 E  Pratt  Street,  Pier  3,  Baltimore, 
Maryland  21202 

2.  Type  of  Permit:  Public  Display 

3.  Name  and  Number  of  Marine 

Mammals:  Belukha  whales 
[Delphinapterus  leucas)  2 

4.  Type  of  Take;  Live  import. 

5.  Location  of  Activity:  In  and  around 

the  Churchill  River  and  Churchill 
Manitoba,  Canada. 

6.  Period  of  Activity:  2  years. 


The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

AH  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Species  and  Habitat 

Conservation,  National  Marine 

Fisheries  Service,  1825  Connecticut 

Avenue  NW.,  Rm.  805,  Washington, 

DC;  and 
Director,  Northeast  Region,  National 

Marine  Fisheries  Service,  14  Elm 

Street,  Federal  Building,  Gloucester, 

Massachusetts  01930-3799. 

Dated:  March  25, 1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
(FR  Doc.  87-7307  Filed  4-1-87;  8:45  am] 
BILUNG  COOE  3510-22-M 


(P391] 


Marine  Mammals;  Application  for 
Permit;  Jolly  Roger  Amusement  Park 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 
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1.  Applicant: 

a.  Jolly  Roger  Amusement  Park 

b.  P.O.  Box  572,  Ocean  City.  Maryland 
21842 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 

Mammals: 
Bottlenose  dolphins  [Tursiops 

truncatus],  2 
California  sea  lion  [Zalophus 

californianus),  1 

4.  Type  of  Take:  Live  import  for 

temporary  maintenance. 

5.  Location  of  Activity:  Mexico:  Animals 

are  already  in  captivity. 

6.  Period  of  Activity:  1  year. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington. 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  refect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Species  and  Habitat 
Conservation.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW..  Rm.  805.  Washington. 
DC 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm 
Street,  Federal  Building.  Gloucester. 
Massachusetts  01930-3799.  and 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Blvd.  St.  Petersburg.  Florida  33072. 


Dated:  March  25. 1987. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
|FR  Doc.  87-7208  Filed  4-1-87:  8:45  am] 

BILUMG  COOE  3S10-22-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Diversified  Textile  Machinery 
Corp. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to 
Diversified  Textile  Machinery  Corp., 
having  a  place  of  business  in  Gastonia, 
North  Carolina,  an  exclusive  right  in  the 
United  States  to  manufacture,  use.  and 
sell  products  embodied  in  the  invention 
entitled  "Apparatus  to  Extract  Fine 
Trash  and  Dust  During  High-Velocity 
Discharging  of  Cotton  From  Opener 
Cleaner."  U.S.  Patent  4.479.286.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Douglas  ]. 
Campion.  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield. 
VA  22151. 
Douglas  |.  CampioQ, 
Office  of  Federal  Patent  Licensing.  U.S. 
Department  of  Commerce.  National  Technical 
Information  Service. 

[FR  Doc.  87-7239  Filed  4-1-87;  8:45  am) 

BILUNG  COOE  3S10-M-M 


Intent  To  Grant  Exclusive  Patent 
License;  Xoma  Corp. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Xoma 
Corporation  having  a  place  of  business 
in  Berkeley.  CA  94710.  an  exclusive  right 
in  the  United  States  to  manufacture,  use, 
and  sell  products  embodied  in  the 
invention  entitled  "Recombinant 
Pseudomonas  Exotoxins:  Construction 
of  an  Active  Immunotoxin  With  Low 
Side  Effects"  U.S.  Patent  Application 
S.N.  6-911.227.  The  patent  rights  in  this 


invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield. 
VA  22151. 
Douglas  ].  Campioa, 
Office  of  Federal  Patent  Licensing.  U.S. 
Department  of  Commerce,  National  Technical 
Information  Ser\'jce. 
|FR  Doc.  87-7240  Filed  4-1-87;  8.45  am] 

BILUNG  COOE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Export  Visa  and  Exempt  Certification 
Requirements  for  Certain  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Singapore;  Correction 

In  the  third  column  on  page  43454,  in 
the  letter  to  the  Commissioner  of 
Customs  (51  FR  43454)  published  on 
December  2, 1986,  make  the  following 
corrections  with  regard  to  the  part 
category  designation  used  in  Category 
659: 

659-1  insert  TSUSA  number  384.9357 
659-V  delete  TSUSA  number  384.2113 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-7308  Filed  4-1-87;  8:45  am] 
BILLING  COOE  3510-OR-M 


Reminder  of  Requirement  To  Indicate 
Correct  Tariff  Classification  for  Yarn 
Dyed  Shirts  and  Blouses 

March  30. 1987. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  reminds  the  importing  public 
that  entry  documents  must  cite  the 
correct  tariff  classification  for  shirts  and 
blouses  made  of  fabrics  in  which  there 
are  yarns  of  two  or  more  colors  in  the 
warp  and/or  the  filling,  in  categories 
340,  640.  341  and  641. 


I06r»f 
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A  number  of  bilateral  textile 
agreement  restraint  levels  are 
implemented  on  a  basis  which 
distinguishes  between  shirts  and 
blouses  made  of  these  fabrics  (referred 
to  in  these  agreements  as  "yarn  dyed" 
fabrics)  and  those  which  are  not  made 
of  these  fabrics. 

Accordingly,  the  public  is  on  notice 
that  the  correct  Tariff  Schedules  of  the 
United  States  Annotated  (T.S.U.S.A.) 
classiHcation  for  shirts  and  blouses 
made  of  "yam  dyed"  and  "non-yarn 
dyed"  fabrics  must  be  staled  on  the 
entry  document  included  in  the  entry 
package  presented  to  the  U.S.  Customs 
Service.  Yarn  dyed  shirts  and  blouses 
are  defined  by  the  T.S.U.S.A.  as  those  in 
which  there  are  "two  or  more  colors  in 
the  warp  and/or  the  filling"  of  the 
fabric.  For  the  purposes  of  this 
definition,  white  shall  be  considered  a 
color. 

Entry  documents  containing  incorrect 
T.S.U.S.A.  classifications  may  be 
rejected  by  Customs  and  Customs  may 
detain  such  merchandise  when 
presented  for  entry  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption  in  the  United  States. 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-7309  Filed  4-1-87;  8:45  am) 

BILLING  CODE  3510-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

March  21, 1987. 

The  meeting  of  the  USAF  Scientific 
Advisory  Board  Armament  Division 
Advisory  Group,  announced  in  52  FR 
7649  (March  12, 1987),  has  been 
postponed.  The  Advisory  Group  will 
meet  at  the  Armament  Division 
Headquarters  (Building  1),  Eglin  AFB, 
Florida,  on  May  14  and  May  15, 1987. 

All  other  information  contained  in  the 
previously  published  Meeting  Notice 
remains  unchanged. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  87-7241  Filed  4-1-87;  8;45  am] 

8ILLIMG  COOE  391IM)1-M 


USAF  Scientific  Advisory  Board; 
Meeting 

March  27, 1987. 

The  USAF  Scientific  Advisory  Board 
Committee  on  Software  Expertise  and 
Ada  will  meet  at  Carnegie-Mellon 
University,  Pittsburgh,  PA  on  April  27, 
1987  from  1:00  p.m.  to  5:00  p.m.  and  at 
the  Software  Engineering  Institute, 
Pittsburgh,  PA  on  April  28, 1987  from 
8:00  a.m.  to  5:00  p.m. 

The  meetings  will  be  open  to  the 
public.  ^ 

The  purpo«e'of1nese  meetings  is  to 
review,  discuss  and  evaluate  the 
effectiveness  of  software  expertise 
being  developed  by  the  Air  Force  and 
the  success  of  implementing  the  Ada 
computer  language. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  202- 
697-684$. 

Norita  Q.  Koritlco, 

Alternate.  Federal  Register  Liaison  Officer. 
[FR  Doa  87-7193  Filed  4-1-87;  8:45  am) 
BILLING  CODE  3910-01-M 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a](2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Nama  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  25-24  April  1987. 

Time  of  Meeting:  0815-1600,  23  April  1987; 
0815-iaOO.  24  April  1987. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  A  meeting  will  be  held  of  the 
Army  Science  Board  U.S.  Army  Research 
Institute  for  the  Behavioral  and  Social 
Sciences  Laboratory  Effectiveness  Review 
Panel.  The  panel  will  address  several 
Bubjectt  to  include  the  quality  of  staff,  facility 
and  technical  programs:  accomplishment  of 
the  institute's  mission:  the  institute's  work  in 
relation  to  important  Army  problems;  and 
improving  assessment  methodology  and 
procedures.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  Contact  the 
Army  Science  Board  Administrative  Officer, 
Sally  Warner,  for  father  information  at  (202] 
695-7046. 

Sally  A  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  87-7226  Filed  4-1-87;  8:45  am) 
BILUNG  COOE  3710-<M-«I 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB).  I 

Date  of  Meeting:  21  April  1987. 

Time  of  Meeting:  0800-1100  hours.  21  April 
1987. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  the  Army  Combat  Models  will 
meet  to  present  and  discuss  the  final  report. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5. 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  1,  subsection 
10(d).  The  classified  and  nonclassified 
matters  to  be  discussed  are  so  inextricably 
interwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  87-7227  Filed  4-1-87:  8:45  am) 

BtLLHtO  COOE  t71(M)e-M 

DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Representative 
Average  Unit  Costs  of  Energy 

agency:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 

action:  Notice. 

summary:  In  this  notice,  the  Department 
of  Energy  is  forecasting  the 
representative  average  unit  costs  of  five 
residential  energy  sources  for  the  year 
1987.  The  five  sources  are  electricity, 
natural  gas.  No.  2  heating  oil,  propane 
and  kerosene.  The  representative  unit 
costs  of  these  energy  sources  are  used  in 
the  Energy  Conservation  Program  for 
Consumer  Products  established  by  the 
Energy  Policy  and  Conservation  Act,  as 
amended  by  the  National  Energy 
Conservation  Policy  Act.  j 

EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective  May 
4, 1987  and  will  remain  in  effect  until 
further  notice. 

FOR  FURTHER  INFORMA-PON  CONTACH 
Michael  J.  McCabe.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  CE-132. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
12. 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  .186-9507. 
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SUPPLEMENTARY  INFORMATION:  Section 

323  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95-619). 
(Act)'  requires  that  the  Department  of 
Energy  (DOE)  prescribe  test  procedures 
for  the  determination  of  the  estimated 
annual  operating  cost  and  other 
measures  of  energy  consumption  for 
certain  consumer  products  specified  in 
the  Act.  DOE  has  prescribed  test 
procedures  for  the  types  of  products 
listed  in  section  322(a){l)-(13)  of  the  Act. 
These  test  procedures  are  found  in  10 
CFR  Part  430.  Subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  cost  of  a 
covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs 
of  the  energy  needed  to  operate  such 
product  during  such  cycle.  The  section 
further  requires  DOE  to  provide 
information  regarding  the  representative 
average  unit  costs  of  energy  for  use 
wherever  such  costs  are  needed  to 
perform  calculations  in  accordance  with 
the  test  procedures.  Most  notably,  these 
costs  are  used  under  the  Federal  Trade 
Commission  labeling  program 
established  by  section  324  of  the  Act 
and  in  connection  with  advertisements 
of  appliance  energy  use  and  energy 
costs  which  are  covered  by  section 
323(c)  of  the  Act. 

DOE  last  published  representative 
average  unit  costs  of  residential  energy 
for  use  in  the  Energy  Conservation 
Program  for  Consumer  Products  on 
February  2a  1986  (51  FR  8165).  Effective 
May  4. 1987.  the  cost  figures  published 
on  February  20. 1986.  will  be  superseded 
by  the  cost  figures  set  forth  in  this 
notice. 

DOE's  Energy  information 
Administration  (FJA)  has  developed  the 
1987  representative  average  unit  costs  of 
electricity,  natural  gas  and  No.  2  heating 
oil  found  in  this  notice.  These  costs  were 
taken  from  the  October  1986  "EIA  Short- 
Term  Energy  Outlook."  DOE/EIA-0202 
(86/4Q),  which  forecasts  the  retail  cost 
of  selected  energy  products  bused  on 
changes  in  world  oil  prices,  wellhead 
natural  gas  prices,  seasonal  patterns  in 
retail  prices  and  established  trends  in 
margins  and  operating  expenses.  The 


development  of  these  costs  is  discussed 
in  detail  in  the  October  1986  issue  of 
"EIA  Short-Term  Energy  Outlook," 
which  is  EIA's  quarterly  publication  of 
historical  and  forecasted  energy 
consumption  and  prices.  The  costs 
appear  in  Table  5  of  "EIA  Short-Term 
Energy  Outlook."  Copies  of  this  report 
are  available  at  the  National  Energy 
Information  Center,  Forrestal  Building, 
Room  lE-190, 1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  586-6020. 

In  the  cases  of  kerosene  and  propane, 
the  1987  representative  average  unit 
costs  found  in  this  notice  were 
developed  by  other  means  since  EIA's 
"Short-Term  Energy  Outlook"  does  not 
provide  a  forecast  of  the  retail  costs  of 
these  fuels.  However,  historical  reHner 
and  gas  plant  operator  sales  prices  for 
kerosene  and  propane,  and  residential 
prices  for  No.  2  heating  oil  are  available 
from  another  EIA  publication. 
"Petroleum  Marketing  Monthly,"  DOE/ 
EIA-0380.  Referring  to  Table  10  of  the 
September  1986  issue  of  "Petroleum 
Marketing  Monthly,"  and  Table  23  of  the 
issues  from  February  1986  through 
September  1986,  DOE  obtained  refiner 
and  gas  plant  operator  average  sales 
prices  to  end  users  (excluding  major 
refiners)  for  kerosene  and  No.  2  heating 
oil  prices  to  residential  consumers  for 


each  month  of  the  period  January  1986 
to  the  most  recent  month  for  which  data 
was  available,  September  1986.  Based 
on  these  data,  DOE  computed  the 
average  monthly  sales  prices  for  each  of 
these  fuels.  To  forecast  a  1987 
representative  average  unit  cost  for 
kerosene,  DOE  made  the  assumption 
that  the  percentage  change  in  1987  from 
the  January-September  1986  period  for 
No.  2  heating  oil  prices  to  residential 
customers  also  would  be  applied  to 
kerosene.  Propane  prices  were  assumed 
to  change  at  the  same  rate  as  the 
residential  price  of  natural  gas. 
Residential  natural  gas  prices  from 
January  1986  through  September  1986 
appear  in  Table  4  of  EIA's  October  1986 
issue  of  "Natural  Gas  Monthly,"  DOE/ 
EIA-0130.  The  price  change  of  propane 
to  the  residential  customer  reflects  more 
closely  the  residential  price  change  of 
natural  gas  rather  than  that  of  No.  2 
heating  oil. 

The  1987  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  section  323(b)(2)  of  the  Act 
and  will  become  effective  May  4, 1987. 
They  will  remain  in  effect  until  further 
notice. 

Issued  in  Washington.  DC.  March  19, 1987. 
Donna  R.  Fitzpatrick, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 


Table  1— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential 

Energy  Sources 

[1987] 


Type  of  energy 

1.,  ^rr,,,.^  »^.„«o             As  required  Iw  test 
In  common  terms                   Drocedure 

Dollars  per 
million  Btu' 

Electricrty „ 

7.94«/kWti »  ' 

$0.0794/kWh _. 

$23.27 

Natural  Gas 

56«/therm«  or  $5.80/ 
MCF  »  ». 

$0.80/ga»on' _ 

70t /gallon  » „... 

$0.77/gallon  • 

0.00000562/Btu 

5.62 

No.  2  Heating  Oil 

0.00000576/ Btu 

5  76 

Propane....- __ 

Kerosene _ 

0.00000769/Btu 

0.00000570/Btu 

7.69 
5.70 

'  References  to  the  "Acl"  refer  to  the  Energy 
Policy  and  Conservation  Acl.  8*  amended  by  the 
National  Energy  Conservation  Policy  /Vet. 


"  Btu  stands  for  Britisfi  termal  units 
^kWti  stands  for  kilowatt  hour 
»1  kWh  =  3,412Btu 

*  1  therm  =100,000  Btu 

'  MCF  stands  for  1 ,000  cul>ic  feet 

*  For  the  purposes  of  this  table,  one  cut>ic  foot  oH  natural  gas  tus  an  ertergy  equivalertce  of 
1,032  Btu. 

'  For  ttie  purposes  of  this  table,  one  galton  of  No.  2  heating  oti  has  an  energy  equivalence  of 
138,700  Btu. 

*  For  the  purpose  of  this  table,  one  gallon  of  liquid  propar>e  ttas  an  energy  equn/atance  of 
91,000  Btu. 

*  For  ttie  purposes  of  this  tat>le,  one  gallon  of  kerosene  has  an  energy  equivalance  of 
135,000  Btu. 

|FR  Doc.  87-7188-  Filed  4-l-«7:  8;45  ain| 
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Notices 


Economic  Regulatory  Administration 

(Docket  No.  ERA-C&E-87-33;  OFP  Case  No. 
61040-9203-03-12) 

Notice  of  Acceptance  of  Petition  for 
Exemption  and  Availability  of 
Certification  by  Champion 
International  Corporation 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Acceptance. 

summary:  On  February  27. 1981, 
Champion  International  Corporation 
(Champion  or  petitioner),  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
exemption  for  the  provisions  of  the 
Powerplaiil  and  Industrial  Fuel  Use  Act 
of  1978  ( 'FUA"  or  "the  Act")  (42  IJ.S.C. 
8301  et  seq.)  for  a  gas-fired  boiler  at 
Champion's  facility  located  in 
Quinnesec.  Michigan.  Title  II  of  the  Act 
prohibits  the  use  of  petroleum  or  natural 
gas  as  a  primary  energy  source  in  a  new 
major  fuel  burning  installation  or  power- 
plant,  and  prohibits  the  construction  of  a 
new  powerplant  without  the  capability 
to  use  an  alternate  fuel  as  a  primary 
energy  source.  The  exemption  petition 
was  based  on  lack  of  an  alternate  fuel 
supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  The  final  rule 
containing  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  11  of  FUA  are  found 
in  10  CFR  parts  500.  501,  and  503.  Final 
rules  setting  forth  criteria  and 
procedures  for  petitioning  for  this  type 
exemption  are  found  in  10  CFR  503.32. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  in  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room,  1000 


Independence  Avenue,  SW..  Room  lE- 
190,  Washington,  DC  20585,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 

DATES:  Written  comments  are  due  on  or 
before  May  18, 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-093,  Forrestal  building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Docket  No.  ERA-C&E-87-33  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  njRTHER  INFORMATION  CONTACT: 

Frank  Duchaine,  Coal  &  Electricity 
Division,  Office  of  P'uels  Programs, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW., 
Washington,  DC  2058.5,  Telephone 
[20i)  586-8233 
Stever  E.  Ferguson,  Esq.,  Office  of 
Gefieral  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
1131 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone 
(20E)  586-6947. 
SUPPLEMENTARY  INFORMATION:  The 
existing  Champion  Pulp  Mill  produces 
bleacjied  hardwood  market  pulp. 
Current  installed  steam  generation 
capacity  is  867.000  Ib/hr.  The 
instaDation  of  a  paper  machine  will 
require  additional  steam  for  the  process 
and  seasonal  space  heating.  The 
petitioner  proposes  to  meet  this  demand 
by  installing  a  300,000  Ib/hr  gas-fired 
boiler  adjacent  to  the  existing  utility 
facility. 

Section  212(a){l)(A)(ii)  of  the  Act 
provides  for  a  permanent  exemption  due 
to  the  lack  of  an  alternate  fuel  supply  at 
a  cost  which  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum.  To  qualify  the  petitioner, 
pursuant  to  10  CFR  503.32(a),  must 
certify  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adquate  and  reliable  supply 
of  an  alternate  fuel  for  use  as  a  primary 
energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 


design  and  operational  requirements  of 
the  proposed  unit; 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  §  503.6 
(cost  calculation)  of  the  regulations;  and 

(3)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  the  regulations. 

In  accordance  with  the  evidentiary 
requirements  of  §  503.32(b)  (and  in 
addition  to  the  certifications  discussed 
above),  the  petitioner  has  included  as 
part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above; 

2.  An  enviromental  impact  analysis, 
as  requriad  under  10  CFR  503.13;  and) 

3.  All  d*fa  requned  by  §  503.6  (cost 
calculation)  necessary  for  computing  the 
cost  calculation  formula. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1999  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  Part  1500  et  seq.; 
and  DOE  guidelines  implementing  those 
regulations,  published  at  45  FR  2694, 
March  28. 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
the  petitioner  is  entitled  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  iri  Washington,  DC,  on  March  25, 
1987 

Roliert  L.  Davies, 

Director.  Office  of  Fuels  Programs,  Economic 

Regulator^Administration. 

|FR  Doc.  87-7223  Filed  4-1-87:  8:45  am) 
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lOocket  No.  ERA-C&E-87-14:  OFP  Case  No. 
62-23-9335-20.2 1-24 1 

Order  Granting  Exemption;  Ensearch 
Development  Corp. 

AGENCY:  Economic  Regulatory 

Administration.  DOE. 

ACTKMn:  Order  granting  exemption. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  11  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  197a  42 
U.S.C.  8301  et  seq.  ("FIJA"  or  the  "Act"), 
to  Ensearch  Development  Corporation 
(Ensearch).  The  permanent  cogeneration 
exemption  permits  the  use  of  natural  gas 
as  the  primary  energy  source,  for  the 
proposed  cogeneration  facility  to  be 
operated  by  Encogen  One  Partners,  Ltd., 
and  located  in  Dallas,  Texas.  The  final 
exemption  order  and  detailed 
information  are  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

DATES:  The  order  shall  take  effect  on 
June  1. 1987, 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue  SW.  Room 
lE-190,  Washington,  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m.. 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell,  Coal  and  Electricity 

Division,  Office  of  Fuels  Programs. 

Economic  Regulatory  Administration. 

1000  Independence  Avenue  SW.. 

Room  GA-093,  Washington.  DC  20585. 

Telephone  (202)586-9624 
Steven  E.  Ferguson,  Esq..  Office  of 

General  Counsel.  Department  of 

Energy,  Forrestal  Building,  Room  6A- 

113. 1000  Independence  Avenue  SW.. 

Washington,  DC  20585.  Telephone 

(202)586-6749. 
SUPPLEMENTARY  INFORMATION:  The 
facility  for  which  Ensearch  is  requesting 
a  permanent  cogeneration  exemption  is 
a  207  MW  combined  cycle  facility 
consisting  of  two  gas  turbines  and  two 
heat  recovery  steam  generators.  The 
facility,  which  will  be  owned  and 
operated  by  Encogen  One  Partners,  Ltd., 
will  be  located  in  Dallas,  Texas.  The 
facility  will  burn  natural  gas  and  will  be 
capable  of  utilizing  «2  oil  as  a  back-up 
fuel. 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 


and  10  CFR  501.3(b),  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  January  6. 1987,  (52 
FR  450).  commencing  a  45-day  public 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing. 

The  comment  period  closed  on 
February  20, 1987;  no  comments  were 
received  and  no  hearing  was  requested. 

Order  Granting  Permanent  Cogeneration 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding.  ERA  has  determmed  that 
Ensearch  has  satisHed  the  eligibility 
requirements  for  the  requested 
permanent  cogt^neraJion  exemption,  as 
set  forth  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA.  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  Ensearch  to  permit  the  use 
of  natural  gas  as  the  primary  energy 
source  for  its  cogeneration  facility. 

Pursuant  to  section  702(c)  of  the  Act 
of  10  CFR  501.69.  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington.  DC.  on  March  17. 
1987. 

Robert  L  Davies, 

Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
ire  Doc.  87-7189  Filed  4-1-87:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER87-307-000  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Florida  Power 
Corp.  et  al. 

March  27.  1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Co. 

[Docket  No.  ER87-307-000J 

Take  notice  that  on  March  16, 1987, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  a  Contract  for 
Interchange  Service  dated  March  6, 1987 
providing  for  interchange  service 
between  Florida  Power  and  the  City  of 
Key  West.  Florida.  Florida  Power  States 
that  Florida  Power  and  the  City  of  Key 


West  did  not  have  a  previous  contract 
for  interchange  service. 

Florida  Power  requests  that  the 
Contract  for  Interchange  Service  bt? 
permitted  to  become  effective  April  1, 
1987  and  therefore,  requests  waiver  of 
the  sixty  day  notice  requirement.  Copies 
of  this  filling  have  been  served  upon  the 
City  of  Key  West,  Florida  and  the 
Florida  Public  Service  Commission 

Comment  data:  April  10, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Co. 

IDocket  No.  KR87-337-0001  ^~ 

Take  notice  that  Northern  States 
Power  Company  (Minnesota),  on  behalf 
of  both  Northern  States  Power  Company 
(Minnesota)  and  Minnesota  Power  * 
Light  Company  on  March  24, 1987, 
tendered  for  filing  the  Interconnection 
and  Interchange  Agreement  Between 
Northern  States  Power  Company  and 
Minnesota  Power  &  Light  Company. 

The  Interconnection  and  Interchange 
Agreement  provides  for  the  sharing  of 
existing  electric  transmission  facilities 
for  the  purposes  of  receiving,  delivering, 
and  exchanging  power  and  energy 
during  routine  and  emergency  operation, 
and  for  transmitting  power  and  energy 
from  their  generating  facilities  to  their 
respective  systems. 

The  Interconnection  and  Interchange 
Agreement  represents  new 
arrangements  agreed  to  by  the  parties, 
and  therefore,  replaces  all  existing 
agreements. 

Northern  States  Power  Company 
requests  this  Interconnection  and 
Interchange  Agreement  become 
effective  on  October  9. 1986,  and 
therefore,  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  April  10, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3,  Puget  Sound  Power  and  Light  Co. 

[Docket  No.  ER87-339-000) 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  (Puget)  on  March  23, 
1987,  tendered  for  filing  proposed 
changes  in  its  FPC  Electric  Tariff 
Original  Volume  No.  3  (Original  Volume 
No.  3).  The  schedule  provides  that  non- 
firm  energy  will  be  sold  at  such  times 
and  in  such  amounts  as  the  Company  in 
its  sole  discretion  determines.  The 
impact  of  the  schedule  change  on 
transactions  or  revenues  under  Original 
Volume  No.  3  cannot  reasonably  be 
estimated. 

The  rate  schedule  filing  reflects 
additional  Service  Agreements  under 
Original  Volume  No.  3  and  changes  to 
reflect  current  actual  costs  of  the 


1  nr. 


Federal  Register  /  Vol.  52,  No.  63  /  Thursday,  April  2,  1987  /  Notices 


Company's  thermal  generating 
resources,  including  the  addition  of 
Colstrip  Unit  ^4. 

Copies  of  the  filing  were  served  upon 
the  utilities  receiving  service  under         ^^ 
Original  Volume  No.  3 

Comment  date:  April  10, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Bangor  Hydro-Electric  Co.,  Bangor,  ME 

IDocket  No.  ER87-335-0001 

Take  notice  that  the  Bangor-Hydro 
Electric  Company  ("BHE")  on  March  20, 
1987,  tendered  for  filing  as  an  initial  rate 
schedule,  a  transmission  contract 
("Transmission  Contract")  dated  as  of 
August  19, 1985  between  BHE  and 
Boston  Edison  Company  ("BECO ')  as 
amended  by  a  Letter  Agreement 
Amending  Transmission  Contract  dated 
as  of  November  21, 1986.  between  the 
same  parties  (the  "Amendment")  (the 
Transmission  Contract  and  the 
Amendment  shall  hereinafter  be 
collectively  referred  to  as  the 
"Contract").  Assuming  transmission  of 
the  full  22,800  kilowatts  contracted  for, 
BHE  would  receive  approximately 
$124,716  for  the  inital  twelve-month 
period  of  service  under  the  Contract. 

Under  the  Contract,  beginning  on  or 
after  the  commencement  date  of 
operation  of  the  generating  facility  of 
Down  East  Peat,  LP.  ("DEP")  located  in 
Deblois,  Maine,  BHE  will  provide 
transmission  service  to  BECO  for  a 
maximum  of  22,800  kilowatts  on  the 
basis  of  a  cost-of-service  charge.  Copies 
of  the  filing  have  served  on  BECO. 

Comment  date:  April  10, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretbry. 

|FR  Doc.  87-7277  Filed  4-1-87;  8:45  am] 

BILUNQ  CODE  6717-01-M 

[Docket  No.  GP87-32-000] 

Natural  Gas  Policy  Act;  Oklahoma 
Corporation  Commission;  Petition  To 
Reopen  Final  Well  Category 
Determination 

March  27,  1987. 

On  February  17, 1987,  the  Oklahoma 
Corporation  Commission  (OCC)  filed 
with  &ie  Commission,  Section  102(C) 
NGPA  Determination  Fox  No.  1  Well, 
FERC  J.D.  No.  8630785,  pursuant  to 
§  275.205  of  the  Commission's 
regulations*,  a  petition  to  reopen  and 
vacate  a  negative  final  well  category 
detertiination  for  the  Fox  No.  1  well 
locatad  in  the  NE  quarter  of  Section  10, 
Township  18  North,  Range  26  West,  Ellis 
County,  Oklahoma.  The  OCC  requests 
the  Commission  to  reopen  the  well 
category  determination  proceeding  for 
the  Fax  No.  1  well,  vacate  its  negative 
deterinination,  and  permit  the  OCC  to 
reconsider  the  original  application. 

On  August  11, 1981,  John  A.  Taylor 
filed  $  well  category  determination 
application  before  the  OCC  seeking  a 
deterinination  that  the  Fox  No.  1  well 
qualified  as  a  new  onshore  reservoir 
well  ttnder  section  102(c)  of  the  Natural 
Gas  I>olicy  Act  of  1978  (NGPA). 
According  to  the  OCC,  several  requests 
for  additional  information  were  made  to 
both  the  original  applicant  and  the 
subsequent  purchaser,  PRI  Producing 
Inc.,  but  the  information  was  never 
received.  Subsequently  on  August  6, 
1986,  the  OCC  issued  an  order  denying 
the  Fox  No.  1  well  section  102(c)  status. 
This  order  became  final,  pursuant  to 
§  275i202  of  the  Commission's 
reguletions,^  forty-five  days  after  the 
Comtiission  received  notice  of  the - 
OCC's  action. 

According  to  the  OCC,  two  working 
interest  owners,  Sylvia  Golden 
Investments  and  Zelda  Brown 
Investments,  filed  additional  geological 
and  engineering  data  that  supports  a 
section  102(c)  determination.  OCC  states 
that  the  new  data  supports  a  grant  of  the 
original  request.  The  OCC  further 
subnjits  that  on  January  22, 1987,  ONA 
Wesjern  Inc.,  the  purchaser  of  gas  from 
the  Fbx  No.  1  well,  filed  a  protest  as  to 
the  jurisdiction  of  the  OCC.  Therefore, 
the  OCC  requests  the  Commission  to 


reopen  the  well  category  proceeding  for 
the  Fox  No.  1  well,  vacate  its  negative 
determination,  and  permit  the  OCC  to 
reconsidetf  the  original  application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  to  the  requested 
reopening  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed 
within  30  days  from  the  issuance  date  of 
this  Notice.  All  protests  filed  will  be 
considered,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 
Lois  D.  Castiell 
Acting  Sectetary. 
[FR  Doc.  871-7286  Filed  4-1-87;  8:45  am] 

BILLING  CODE  S717-01-M 


inI. 


'  lalCFR  275.205  (1986). 
»«  CFR  275  202  (1986). 


[Project  N0. 9495-001] 

I 
Surrender  of  Preliminary  Permit; 
Buckley  Associates 

March  27,  ^987. 

Take  ncitice  that  Buckley  Associates, 
permittee  for  the  proposed  Prairie  Creek 
Project,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  February  28. 1986. 
and  would  have  expired  January  31, 
1989.  The  project  would  have  been 
located  on  the  South  Prairie  Creek,  a  '■ 
tributary  to  the  Puyallup  River,  in  Pierce 
County,  Washington.  The  permittee  cites 
that  the  proposed  project  is  not  feasible 
as  the  basis  for  the  surrender  request. 

The  permittee  filed  the  request  on 
March  11, 1987,  and  the  preliminary 
permit  for  Project  No.  9495  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  Caphell 
Acting  Secretary. 
[FR  Doc.  87-7284  Filed  4-1-67:  8:45  am] 
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(Proiect  No.  8471-001] 

Surrender  of  Preliminary  Permit;  New 
York  State  Energy  Researcti  and 
Development  Authority 

March  27, 1987, 

Take  notice  the  New  York  State 
Energy  Research  and  Development 
Authority,  permittee  for  the  Erie  Canal 
Locks  E-10  and  E-11  Project  No.  8471. 
has  requested  that  the  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  8471  was  issued 
on  September  23, 1985,  and  would  have 
expired  on  August  31, 1988.  The  project 
would  have  been  located  on  the  Erie 
Canal,  in  Montgomery  County,  New 
York. 

The  permittee  filed  the  request  on 
March  9, 1987,  and  the  preliminary 
permit  for  Project  No.  8471  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell 
Acting  Secretary. 

|FR  Doc.  87-7285  Filed  4-1-87;  8:45  am] 
RLUNO  COOE  6717-01-M 

[Docket  Nos.  QF85- 11-003  et  ai.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
AES  Shady  Point,  Inc.,  et  aL 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
March  27, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  AES  Shady  Point.  Inc. 

(Docket  No.  QF85-11-003| 

On  March  19, 1987,  AES  Shady  Point, 
Inc.  (Applicant),  of  1925  North  Lynn 
Street,  Suite  1200.  Arlington.  Virginia 
22209  submitted  for  filing  an  application 
for  recerlification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Recerlification  of  the  topping-cycle 
cogeneration  facility  is  requested  due  to 
the  increase  in  the  net  electric  power 
production  capacity  from  300  megawatts 


to  322.34  megawatts,  adjustments  in  the 
specifications  for,  and  quantity  of, 
process  steam  and  the  date  of 
construction  from  January  1990  to  July 
1987.  All  other  characteristics  of  the 
facility  remain  unchanged. 

2.  McCailum  Enterprises.  Inc. 

[Docket  No.  QF87-296-000| 

On  March  2, 1987,  McCailum 
Enterprises,  Inc,  (Applicant],  of  P.O.  Box 
1780,  805  Housatonic  Avenue, 
Bridgeport,  Connecticut  06601-1780 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  7.1  megawatt  hydroelectric 
facility  (FERC  Project  No.  6066)  will  be 
located  in  the  towns  of  Derby  and 
Shelton,  counties  of  New  Haven  and 
Fairfield,  Connecticut. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Signal  Environmental  Systems  Inc. 
[Docket  No.  QF87-291-000] 

On  March  3, 1987,  Signal 
Environmental  Systems  Inc.  (Applicant), 
of  363  Exeter  Road,  Hampton,  New 
Hampshire  03842  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  the  City  of  San  Diego. 
California,  adjacent  to  the  Miramar 
Sanitary  Landfill.  The  facility  will 
consist  of  a  steam  turbine  generator  and 
three  steam  generators.  The  primary 
energy  source  will  be  biomass  in  the 
form  of  municipal  solid  waste.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  62  MW.  Installation 
of  the  facility  will  begin  approximately 
in  May  1988. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plum. 
Secretary. 
[FR  Doc.  87-7276  Filed  4-1-87:  8:45  am) 

BILUNQ  COOE  6717-01-M 


[Docket  No.  RP86-30-001  ] 

Alabama-Tennessee  Natural  Gas  Co.; 
Petition  of  Alabama-Tennessee 
Natural  Gas  Company  for  Authority  To 
Terminate  Direct  Billing  Mechanism 

March  27. 1987. 

Take  notice  that  on  March  24, 1987, 
Alabama-Tennessee  Natural  Gas 
Company  (ATNG)  filed  a  Petition  For 
Authority  To  Terminate  Direct  Billing 
Mechanism.  ATNG  states  that  it  seeks 
authorization  to  terminate  the  direct 
billing  mechanism  which  was  approved 
in  Docket  No.  RP86-30-000.  According 
to  ATNG,  that  mechanism  permitted  it 
to  pass  through  to  its  customers  Order 
No.  94  costs  that  it  was  charged  on  a 
direct  billing  basis  by  Tennessee  Gas 
Pipeline  Company,  its  principal  supplier. 
A'TNG  states  that  the  market  distorting 
effects  which  originally  led  to  the 
approval  of  the  direct  mechanism  are  no 
longer  extant  on  its  system.  ATNG 
therefore  requests  that  it  be  permitted  to 
treat  the  costs  involved  in  accordance 
with  its  normal  PGA  methodology. 

ATNG  requests  waiver  of  Commission 
regulations,  rules  and  orders  to  the 
extent  necessary  to  terminate  the  direct 
billing  mechanism. 

ATNG  states  that  it  has  served  a  copy 
of  the  Petition  on  its  customers, 
interested  state  commissions  and  others. 
ATNG  also  requests  expeditious 
consideration  of  the  Petition  and  a 
shortened  period  for  the  filing  of 
interventions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
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and  211  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  April  3, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

(FR  Doc.  87-7281  Filed  4-1-87;  8:45  am] 
BILLING  CODE  6717-01-M 


I  Docket  No.  RP85- 100-002  et  al.] 

Cimarron  Transmission  Co.  et  al.; 
Filing  of  Pipeline  Refund  Reports 

March  27, 1987. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  on  or  before 
April  13, 1987.  Copies  of  the  respective 
filings  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Lois  D.  Cashell, 


Acting  Sec 

'retary. 

APfkNDIX 

Fibng  dale 

Company 

Docket  No 

1-5-87 
1-5-87 
1-5-87 

Cimaiton  Transmission  Co 

Coiofado  Inlerstale  Gas  Co 

El  Paso  Natural  Gas  Co 

RP85- 100-002 

RP85-95-006 

RP85-92-003 

1-5-87 
1-5-87 
1-5-87 

1-9-87 

Mountain     Fuel     Resources. 
Inc. 

Northwest    Central    Pipeline 
>     Cofp 

Texas     Gas     Transmission 
Corp 

Midwestern    Gas    Transmis- 
sion Co 

RP85-73-003 
HP85-81-003 
RP85-84-004 
'RP71-16-015 

Filing  dati 


Appendix— Continued 


Company 


Docket  No 


2-10-^B    Algonquin  Gas  Transmission  RP72-1 10-043 

Co 

2-19-(7     Sta  Robm  Pipeline  Co  RP85-89-005 

2-24-^     Tainkline  Gas  Co  flP85-77-005 


|FR  Doa  87-7279  Filed  4-1-87:  8:45  am] 
BILLING  OOOE  6717-01-M 

(Docket  No.  TCfi7-6-0001 

Mississippi  River  Transmission  Corp.; 
Proposed  Tariff  Change 

March  ^.  1987. 

Take  notice  that  on  March  13, 1987, 
Mississippi  River  Transmission 
Corporation  (Mississippi),  9900  Clayton 
Road,  St.  Louis,  Missouri  63124,  filed  in 
Docket  No.  TC87-6-000  the  following 
revised  tariff  sheets  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
become  effective  April  15, 1987: 

Eighth  Revised  Sheet  No.  75 
Seventh) Revised  Sheet  No.  76 
Eighth  Revised  Sheet  No.  78 
Seventh)  Revised  Sheet  No.  79 

Mississippi  states  that  this  filing 
reflects  changes  in  the  Index  of 
Protected  Essential  Agricultural  Use 
(Step  10)  Entitlements  and  in  the  Index 
of  High  Priority  (Step  11)  Entitlements. 
This  proposed  tariff  sheets  would  be 
effective  during  the  period,  April  15, 
1987,  through  October  31, 1987,  pursuant 
to  paragraph  8.2(a){i)  of  Mississippi's 
curtailment  plan,  it  is  explained. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  skeet  filing  should  on  or  before 
April  10, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 


any  hearing  therein  must  file  a  motion  to 

intervene  in  accordance  with  the 

Commission's  Rules.  | 

Lois,  0.  Cash  sll. 

Acting  Secretary. 

|FR  Doc.  87-7280  Filed  4-1-87:  8:45  am)     ' 

BILUNG  CODE  1717-01-M 

( Docket  No.  ST85- 1 1 1 6-00 1  et  al.  ] 

Producer's  Gas  Co.  et  al.;  Extension 
Reports 

March  27, 1917. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue  sales  of 
natural  gas  for  an  additional  term  of  up 
to  2  years.' 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling 
pursuant  to  Part  284;  the  party  receiving 
the  gas;  the  date  that  the  extension 
report  was  filed;  and  the  effective  date 
of  the  extension.  A  "D"  indicates  a  sale 
by  an  intrastate  pipeline  extended  under 
§  284.146. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
extension  reports  should  on  or  before 
April  13. 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois,  D.  Cashell, 
Acting  Secretary. 


'  Notice  of  these  extension  reports  does  not 
constitute  a  dftermlnation  that  a  continuation  of 
sei^ice  will  b«  approved. 
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Extension  List 
(February  1  through  March  15,  1987] 

Docket  No. 

Transporter/  seller 

Recipient 

D«««'««^       '^bSf 

Effective 
date 

Expiration 
date" 

ST85-1116-001  ' 

ST85-1 220-001  ' 

Producers  Gas  Co.,  6688  North  Central  Ex- 
pressway, Suite  1600.  Dallas,  TX  75206. 

PGC  Pipeline,   Inc.,  6688  North  Central  Ex- 
pressway, Suite  1600,  Dallas,  TX  75206. 

Michigan 

Consolidated 

Gas  Co. 
New  Jersey  Natural 

Gas  Co. 

02-05-87 
03-10—87 

D 
D 

05-03-87 
06-07-87 

05-06-87 
06-08-87 

'  This  extenston  report  was  filed  after  the  date  spectfied  t>y  the  Commission's  Regulation,  and  shall  be  the  subject  of  a  further  Commission 
order. 

2  The  pipeline  has  sought  Commission  approval  of  the  extension  of  this  transaction.  The  90-day  Commission  review  period  expires  on  the 
date  indicated. 


|FR  Doc.  87-7287  Filed  4-1-87;  8:45  am] 
BILLING  CODE  6717-01-M 

(Docket  No.  TA87-3-49-000] 

Wltliston  Basin  Interstate  Pipeline  Co.; 
Motion  of  Wllliston  Basin  Interstate 
Pipeline  Company  for  Waiver  of 
Requirements  To  Permit  a  One-Montti 
Extension  of  Time  To  File  Purctiased 
Gas  Adjustment 

Marcii  27. 1987. 

Take  notice  that  on  March  24. 1987, 
Wiliiston  Basin  Interstate  Pipeline 
Company  (Wiliiston  Basin)  filed  a 
Motion  For  Waiver  Of  Requirements  To 
Permit  A  One-Month  Extension  Of  Time 
To  File  Purchased  Gas  Adjustment 
pursuant  to  Rules  212  and  2008  of  the 
Commission's  rules  of  practice  and 
procedure.  Wiliiston  Basin  requests  the 
waiver  to  permit  it  to  file  its  regular 
semi-annual  purchased  gas  adjustment 
(PGA)  on  April  30. 1987.  to  be  effective 
June  1, 1987. 

Wiliiston  Basin  states  that  it  is 
currently  involved  in  extensive 
restructuring/renegotiation  of  gas 
purchase  contracts  with  its  various 
suppliers.  Therefore,  sufficient 
information  is  not  currently  available  to 
make  the  filing  required  under  section 
21.3.3.1  of  First  Revised  Volume  No.  1. 
Wiliiston  Basin  believes  that  the 
additional  thirty  days  provided  by  the 
requested  extension  of  time  will  allow 
for  the  development  of  the  information 
necessary  to  accurately  reflect  gas  costs 
in  the  rates  charged  its  customers.  This 
will  serve  to  mitigate  future  deferred 
account  adjustments,  thus  promoting 
rate  stability. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 


motions  or  protests  should  be  filed  on  or 
before  April  3, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(PR  Doc.  87-7282  Filed  4-1-87:  8:45  am) 

BtLUNG  CODE  6717-01-lt 

[Docket  No.  SA87-35-000] 

Zapata  Exploration  Co.;  Petition  for 
Adjustment 

March  27. 1987. 

On  January  2. 1987,  Zapata 
Exploration  Company  (Zapata)  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  petition  for  waiver 
pursuant  to  Commission  Order  No.  39&- 
A,'  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978.*  and  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.'  Zapata  seeks  waiver 
concerning  that  portion  of  its  Btu  refund 
obligation  attributable  to  certain 
royalties  paid  by  it  (or  others  on  its 
behalf)  to  the  Minerals  Management 
Service  of  the  U.S.  Department  of  the 
Interior  (MMS).  The  royalties  relate  to 
sales  of  gas  of  Zapata  from  High  Island 
Block  H-542,  South  Addition,  Offshore 
Texas,  by  Sun  Exploration  and 
Production  Company,  as  operator,  to 
Trunkline  Gas  Company  and  sales  from 
other  producing  properties  of  Zapata  In 
the  Federal  Outer  Continental  Shelf. 


Under  Order  No.  399.  these  refunds  were 
due  by  November  5. 1986.*  but  this 
deadhne  has  been  postponed.* 
Specifically.  Zapata  seeks  deferral  of 
any  obligation  it  may  have  to  make  Btu 
refunds  attributable  to  these  royalty 
payments  until  30  days  after  resolution 
of  legal  matters  relating  thereto  pending 
in  the  Department  of  the  Interior  or  until 
Zapata  receives  full  payment  of  the 
royalties  from  MMS.  whichever  occurs 
first. 

Zapata  requests  waiver  on  grounds 
that  its  operator.  Sun,  has  informed 
Zapata  that  the  overpaid  royalties 
related  to  Btu  refunds  owed  on  Zapata's 
gas  are  uncollectible  from  MMS,  but  are 
subject  to  legal  proceedings  with  MMS 
and  elsewhere  in  the  Department  of  the 
Interior. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 


'  Refunds  Resulting  from  Btu  Measurement 
Adjustments.  49  FR  46.353  (Nov.  26. 1964):  FERC 
Stats.  &  Regs.  (Regulations  Preambles  1982-1965| 
1  30.612. 

«  15  U.S.C.  3412(c)  (1982). 

'  18  CFR  S  38S.1101-.1117  (1986). 


*  49  FR  37735  at  37740  (September  28, 1964).  F'ERC 
Slats  »  Regs.  (Regulations  Preambles  1982-1965] 
t  3a597  at  31.150.  In  Order  No.  399.  the  Commission 
established  refund  procedures  for  charges  for 
natural  gas  that  exceeded  NCPA  ceilings  as  a  result 
of  Btu  measurements  based  on  the  water  vapor 
content  of  the  gas  "as  delivered."  rather  than  on  a 
water  saturated  basis.  In  so  doing,  the  Commission 
was  implementing  the  decision  in  Interstate  Natural 
Gas  Association  of  America  v.  Federal  Energy 
Regulatory  Commission.  716  F.2d  1  (DC.  Cir.  1963). 
cert,  denied.  465  U.S.  1106  (1984). 

'  In  Order  No.  399-C.  issued  November  5. 1966. 
the  Commission  postponed  the  November  5, 1966 
deadline  for  payment  of  Btu  refunds  attributable  to 
royalty  payments  for  any  first  seller  that  has  a 
petition  on  file  with  the  Commission  seeking  waiver 
of  or  postponement  of  the  deadline  to  pay  Btu 
refunds  attributable  to  royalty  payments. 


t 
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after  publicaiion  ot  this  notice  in  the 

Federal  Register. 

Ix>i8  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  87-7283  Filed  4-1-87;  8:45  am] 

BUXMO  COOC  C717-01-M 

Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  January  12  Through  January 
16, 1987 

During  the  week  of  January  12  through 
January  16, 1987,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for 
exception  or  other  relief  filed  with  the 
office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Remedial  Order 

Armada  International  Corp.  and  Texas 
Armada  Refining  Company.  1/12/87 
KRO-037V 
The  DOE  issued  a  final  Remedial  Order  to 
Armada  International  Corporation  and  Texas 
Armada  Refining  Company  affirming  a 
Proposed  Remedial  Order  issued  to  them  on 
September  26, 1986.  Neither  firm  filed  a 
Notice  of  Objection  to  the  PRO.  A  Notice  of 
Objection  was  filed  by  the  State  of 
California,  but  the  state  agreed  to  the 
dismissal  of  the  Notice.  The  Remedial  Order 
found  that  the  firms  were  successors-in- 
interest  to  Texas  Asphalt  and  ReRning 
Company.  Inc.,  which  in  the  period  March 
through  May  1977  illegally  received  $1,155,457 
in  small  refiner  bias  entitlements  for  crude  oil 
that  it  did  not  own.  The  Remedial  Order 
requires  the  firms  to  refund  this  amount  plus 
interest.  The  overcharges  and  interest  are  to 
be  deposited  into  a  suitable  DOE  escrow 
account  for  ultimate  disbursement  pursuant 
to  procedures  set  forth  in  10  CFR  Part  203. 
Subpart  V. 

Requests  for  Exception 

Butler  Bros.  Oil  Co.,  Inc.,  1/12/87,  KEE-0068 

Butler  Bros.  Oil  Co.,  Inc  filed  an 
Application  for  Exception  from  the 
requirement  to  submit  Form  E1IA-782B, 
entitled  "Resellers'/Restailers"  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  applicant's  request,  the  DOE 
found  that  the  firm  failed  to  demonstrate  that 
it  was  affected  in  a  particularly  adverse 
manner  by  the  filing  requirement. 
Accordingly,  the  Application  was  denied. 

Sumter  Petroleum  Co..  1/16/87.  KEE-Q077 

Sumter  Petroleum  Co.  filed  an  Application 
for  Exception  from  the  requirement  to  file 
Form  EIA-782B.  entitled  "ResellersV 
Retailers'  Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  request,  the  DOE 
found  that  the  firm  was  not  inordinately 
burdened  by  the  filing  requirement. 
Accordingly,  exception  relief  was  denied. 


Supplemental  Order 

Warrior  Asphalt  Company  of  Alabama,  Inc., 
Cities  Service  Company.  1/15/87,  BYX~ 
0197.  HER-0052 
The  DOE  reviewed  the  level  of  exception 
relief  that  Warrior  Asphalt  Company  of 
Alabama,  Inc.  received  under  the  crude  oil 
entitlements  program,  10  CFR  211.67,  for  the 
firm's  1$80  and  1981  fiscal  years.  The  DOE 
affirmed  its  earlier  determination  that 
Warrior  received  excessive  exception  relief 
in  the  amount  of  $599,618  for  those  two  fiscal 
years.  The  firm  therefore  was  determined  to 
have  a  final  net  entitlement  dispense 
obligation  for  that  amount.  The  DOE 
indicated  that  pursuant  to  its  policy 
announcement  of  January  9, 1985,  Warrior's 
dispensie  obligation  would  not  be  enforced. 

Refund  Applications 

Gulf  OH  Corporation/Frankenmuth  Oil 

Company,  Hill  Oil  Company,  Inc.,  1/16/ 
87,JiF40-3073,  RF40-2753 
The  OOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  Frailkenmuth  Oil  Company  and  Hill  Oil 
Company.  Inc.  Both  firms  were  resellers  of 
Gulf  product  during  the  Gulf  consent  order 
period.  Following  the  procedures  outlined  in 
Gulf  OH  Corp.,  12  DOE  fl  85.048  (1984),  each 
applicart  demonstrated  the  volume  of  Gulf 
product  it  purchased,  for  which  it  will  receive 
principal  of  $0.00122  per  gallon  (the  Gulf 
volumeiric  refund  amount),  plus  $0.00028  per 
gallon  in  accrued  interest.  The  total  amount 
of  refunds  approved  in  this  Decision  is  $4,279 
in  principal  and  $983  in  interest. 

Gulf  Oil  Corporation/Gallup-Silkworth  Co. 
et  pL  1/12/87.  RF40-850  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  Galhip-Silkworth  Co.  and  four  other  firms, 
each  of  which  was  both  a  purchaser  and  a 
consignee  of  Gulf  product  during  the  Gulf 
consent  order  period.  Following  the 
procedures  outlined  in  Gulf  Oil  Corp.,  12  DOE 
\  85.04t  (1984),  each  applicant  demonstrated 
the  volume  of  motor  gasoline  and/or  middle 
distillates  purchased  from  Gulf,  for  which  it 
will  receive  principal  of  $0.00122  per  gallon 
(the  Gulf  volumetric  refund  amount),  plus 
$0.00028  per  gallon  in  accrued  interest.  Each 
applicant  also  demonstrated  that  it  had  lost 
potential  sales  and  therefore  had  been 
injured  in  its  role  as  a  consignee  of  Gulf 
motor  gasoline.  The  total  amount  of  refunds 
approved  in  this  Decision  is  $51,754  in 
principal  and  $11,877  in  interest. 

Gulf  Oil  Corporation /Grogan  Oil  Co.  Inc.,  1/ 
15/87,  RF40-3622 
The  DOE  issued  a  Supplemental  Order 
conceining  a  revised  Application  for  Refund 
filed  op  behalf  of  Grogan  Oil  Co.,  Inc.,  a 
reseller  of  Gulf  Oil  Corporation  petroleum 
products.  Grogan  was  previously  granted  a 
refund  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  The  dOe  was  informed  by 
counsel  for  Grogan  that  the  purchase  volumes 
indicated  in  the  firm's  refund  application  had 
been  overstated.  The  refund  check  that  had 
been  issued  to  Grogan  was  returned,  and  a 
revised  claim  based  on  5,962.803  gallons  was 
submitted.  On  the  basis  of  these  submissions 
and  on  the  record,  the  DOE  decided  to 


rescind  Grogan's  initial  refund  and  to  grant 
the  firm  a  new  refund  based  upon  the  revised 
purchase  volume  figure.  The  total  refund 
granted  in  this  Decision  was  $8,944. 
representing  $7,275  in  principal  and  $1,669  in 
accrued  interest. 

Gulf  Oil  Corporation /Page  &  Shamburger, 
Inc.,  Vidkery  Oil  Company,  1/16/87: 
RF40-27B6,  RF40-2787 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  Page  &  Shamburger,  Inc.  and  Vickery  Oil 
Company,  each  of  which  was  both  a 
purchaser  and  a  consignee  of  Gulf  product 
during  the  Gulf  consent  order  period. 
Following  the  procedures  outlined  in  Gulf  Oil 
Corp..  12  DOE  H  85,048  (1984).  each  applicant 
demonstrated  the  volumes  of  product 
purchased  from  Gulf,  for  which  it  will  receive 
principal  of  $0.00122  per  gallon  (the  Gulf 
volumetric  refund  amount),  plus  $0.00028  per 
gallon  in  accrued  interest.  Each  applicant   , 
also  demonstrated  that  it  had  lost  potential 
sales  and  therefore  had  been  injured  in  its 
role  as  a  consignee  of  motor  gasoline.  The 
total  amount  of  refunds  approved  in  this 
Decision  is  S4.357  in  principal  and  $1,229  in 
interest. 

Gull  Industries.  lnc./R.B.  Seiflein,  et  al.  1/ 
12/87:  HF260-1  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  tO  Applications  for  Refund  from 
the  Gull  Industries,  inc.  escrow  account 
under  the  provisions  outlined  in  Gull 
Industries.  Inc..  14  DOE  \  85,381  (1986).  Each 
applicant  was  a  reseller  who  was  listed  in  the 
Appendix  to  that  Decision  as  being  eligible 
for  a  specified  refund  amount  from  the  Gull 
consent  order  fund.  Since  each  applicant's 
claim  was  for  $5,000  or  less,  no  further  proof 
of  injury  was  required.  The  refunds  approved 
in  the  Decision  totaled  $48,170,  including 
$32,086  in  principal  and  $16,084  in  interest. 

Gulf  Oil  Corporation/Reeves  Oil  Company, 
1/16/87;  RF40-2097 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund  filed 
by  Reeves  Oil  Company,  in  connection  with 
the  Gulf  Oil  Corporation  refund  proceedir»g. 
Reeves,  a  Gulf  consignee,  demonstrated  tfiat 
it  had  lost  potential  sales  of  motor  gasoline 
and  therefore  had  been  injured  as  a  result  of 
Gulfs  allegedly  illegal  pricing  practices. 
Reeves  did  not  demonstrate  injury  with 
illegal  pricing  practices.  Reeves  did  not 
demonstrate  injury  with  respect  to  consigned 
middle  distillates.  Accordingly,  a  refund  of 
$1,264  in  principal  and  $290  in  interest  was 
approved  only  for  consigned  motor  gasoline. 

MAPCO.  Inc./B  &  C  LP  Gas  Company  et  al.. 
1/15/81-  RF108-14  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by  B 
&  C  LP  Gas  Company,  Chumbley's  LP.  Gas, 
Inc..  and  Moore  LP  Gas,  Inc.,  requesting  funds 
from  the  MAPCO,  Inc.  consent  order  fund. 
Since  each  claimant  established  that  it 
purchased  covered  MAPCO  product,  and 
since  no  claim  was  more  than  the  small 
claims  threthold  level  of  $5,000.  no  detailed 
showing  of  injury  was  required.  The  total 
refund  amount  granted  in  this  Decision  was 
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$17,517.01  including  $11,625  in  principal  and 
$5,691.92  in  interest. 

MAPCO.  Inc/Ricks  LP  Gas,  Inc.,  1/13/87; 
RF108-24 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Rick's  LP  Gas.  Inc.,  a  retailer  of  MAPCO 
propane.  Since  the  firm  elected  to  Hmlt  its 
refund  claim  to  the  $5,000  small  claims  refund 
level,  it  was  not  required  to  submit  proof  that 
it  was  injured  as  a  result  of  its  MAPCO 
purchases.  The  DOE  therefore  concluded  that 
Rick's  should  receive  a  refund  of  $6,000  in 
principal  and  $2,520.11  in  accrued  interest  for 
a  total  refund  of  $7,520.11. 

Marathon  Petroleum  Company /American 
Sunroof  Company  et  aJ.,  1/75/87;  RF250- 
2115  etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  28  Applications  for  Refund  filed 
by  end-users  of  products  covered  by  a 
consent  order  entered  into  with  Marathon 
Petroleum  Company.  All  the  applicants 
demonstrated  the  volume  of  product 
purchased  from  Marathon  and,  since  each 
was  an  end-user,  none  was  required  to 
submit  proof  of  injury.  Accordingly,  the 
Applications  were  granted.  The  sum  of  the 
refunds  approved  was  $28,321,  representing 
$28,483  in  principal  and  $1,828  in  interest. 

Marathon  Petroleum  Company /Chronister 
Oil  Co.  et  aL  1/14/87:  RF250-1275  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  entered  into  with  Marathon 
Petrolum  Company.  Each  applicant 
demonstrated  the  volume  of  its  Marathon 
purchases,  and  none  requested  a  refund 
greater  than  the  $5,000  small  claims  refund 
amount.  Accordingly,  the  Applications  were 
granted.  The  sum  of  the  refunds  approved  in 
this  Decision  is  $9,167  in  principal  and  $634  in 
interest. 

Marathon  Petroleum  Company /Da  lias  and 
Mavis  Forwarding  Co.  Inc.  et  aL  1/12/ 
87:  RF25a-2017  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  17  Applications  for  Refund  filed 
by  end-users  of  products  covered  by  a 
consent  order  entered  into  with  Marathon 
Petroleum  Company.  All  the  applicants 
demonstrated  the  volume  of  product 
purcahsed  from  Marathon  and,  since  each 
was  an  end-user,  none  was  required  to 
submit  proof  of  injury.  Accordingly,  the 
applications  were  granted.  The  sum  of  the 
refund  approved  in  this  Decision  is  $49,484 
representing  $46,390  in  principal  and  $3,094  in 
interest. 

Marathon  Petroleum  Company /J.  W.  Kelley  et 
al,  1/13/87:  RF250-1475  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund  filed 
by  four  indirect  purchasers  of  products 
covered  by  a  consent  order  entered  into  with 
Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
purchases  of  product,  and  that  the  product 
had  originated  with  Marathon.  Since  none  of 
the  applicants  requested  a  refund  greater 
than  the  $5,000  small  claims  refund  amount, 
no  injury  demonstration  was  required.  The 


sum  of  the  refunds  approved  in  this  Decision 
is  $2,910.  representing  $2,732  in  principal  and 
$187  in  interest. 

Marathon  Petroleum  Company /Pride 
Petroleum  Company.  1/14/87;  RF2S0- 
1879.  RF250-1890 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  Pride  Petroleum  Company,  Inc.,  a  reseller 
of  products  covered  by  a  consent  order 
entered  into  with  Marathon  Petroleum 
Company.  Pride  elected  to  file  its  refund 
applications  in  accordance  with  procedures 
for  filing  claims  based  upon  the  35  percent 
presumption  of  injury  outlined  in  the  Decision 
setting  forth  procedures  for  disbursing  the 
Marathon  consent  order  funds.  After 
examining  the  evidence  and  supporting  data 
submitted  by  the  firm,  the  DOE  concluded 
that  Pride  should  receive  a  refund  of  $7,036.61 
in  principal  and  $400.21  in  acccnied  interest, 
for  a  total  refund  of  $7,436.82. 

Mobil  Oil  Corporation/Botlwll  Bros,  et  oA,  1/ 
12/87:  RF225-7883  et  al. 

The  DOE  granted  35  Applications  for 
Refund  from  a  fund  obtained  through  a 
consent  order  entered  into  with  Mobil  Oil 
Corporation.  All  of  the  applicants  were  end- 
users  who  purchased  directly  from  Mobil  and 
therefore  were  eligible  for  refunds  equivalent 
to  their  full  allocable  shares  based  on  the 
volumetric  methodology  set  forth  in  Mobil 
Oil  Corp..  13  DOE  \  85,339  (1985).  The  total 
amount  of  the  refunds  granted  was  $9,803, 
including  $8,111  in  principal  plus  $1,602  in 
interest. 

Mobil  Oil  CorpJBridge  Construction  Corp.  et 
al.,  1/16/87;  RF225-8032  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  41  applications  of  end-users 
requestir^  refunds  from  the  Mobil  Oil 
Corporation  consent  order  fund.  Each 
applicant  presented  evidence  that  it 
purchased  refined  petroleum  products 
directly  from  Mobil  during  the  consent  order 
period.  According  to  the  methodology  set 
forth  in  Mobile  Oil  Corp..  13  DOE  \  85,339 
(1985),  each  applicant  was  found  to  be 
eligible  for  a  refund  from  the  Mobil  consent 
order  fund  based  on  the  volume  of  its 
purchases  times  100  f>ercent  of  the  volumetric 
refund  amount.  The  refunds  approved  in  the 
Decision  totaled  $11,805,  including  $0,760  in 
principal  and  $2,036  in  interest. 

Mobil  Oil  Corporation /Brown  Plumbing  Co. 
et  al.,  1/13/87;  RF225-6099  et  al. 
The  DOE  granted  38  Applications  for 
Refund  from  a  fund  obtained  through  a 
consent  order  entered  into  with  Mobil  Oil 
Corporation.  All  of  the  applicants  were  end- 
users  who  purchased  directly  from  Mobil  and 
therefore  were  eligible  for  refunds  equivalent 
to  their  full  allocable  shares  based  on  the 
volumetric  methodology  set  forth  in  Mobil 
Oil  Corp..  13  DOE  \  85.339  (1985).  The  total 
amount  of  the  refunds  granted  was  $1,630, 
including  $1,353  in  principal  plus  $277  in 
interest. 

National  Helium  RM3-45: 
Webster  Oil  Co./Missiouri,  RM48--4e; 
Vickers  Energy  Corp./Missouri,  RMl-47; 
Standard  Oil  Co.  (Indianaj/Missouri,  RQ2S1- 
331; 


OKC  Corp./Missouri.  RQ13-332: 
Vickers  Energy  Corp./Missouri;  1/12/87; 
RQl-349 

The  State  of  Missouri  filed  proposed 
second-stage  refund  plans  and  motions  for 
modification  for  previously  approved  second- 
stage  refund  monies  with  the  Office  of 
Hearings  and  Appeals,  pursuant  to  Decisions 
and  Orders  establishing  procedures  for  the 
disbursement  of  funds  obtained  under 
consent  orders  with  National  Helium  Corp., 
Webster  Oil  Co.,  Vickers  Enei^  Corp., 
Standard  Oil  Co.  (Indiana)  and  OKC  Corp. 
Missouri  proposed  to  use  the  refunds  to 
replace  120  inoperable  propane  furnaces  in 
low-income  residences,  implement  a 
Residential  Conservation  Loan  Program 
which  will  provide  loan  subsidies  to  middle- 
income,  single-family  residences  and  provide 
weatherization  assistance  to  low-income 
homeovimers.  Missouri  also  proposed  to 
implement  an  Energy  Information  Service  to 
provide  clients  with  a  computer  based  energy 
audit  that  will  enable  them  to  determine  cost 
effective,  energy  saving  strategies  to  use  in 
weatberizing  their  homes.  The  four  programs 
were  found  to  promote  energy  conservation 
and,  accordingly,  were  approved. 

Disinissals 

The  following  submissions  were 
dismissed: 


A  R.  rwnmQ  PUnfenQ  Co.. 
Mtan  Omiimii  WMw^reotng.. 
AKnay  CanM  Sctieol 


Na 


Andvwn.  GpMnMOd  4  Co. . 
Anjto  Fabnct  Co,  Inc 


BeMica  MmIs,  Inc. 

Bom  Cmca&i  Coip. 

Bradford  Amo  Co 

ChiOMQO  Waswng  Coifk... 

CXy  ot  SyracuM 


ConneclKot  Penc*  Co.  Inc. 

Cresceol  Oil  Co.,.- 

D«rt  Conumar  Coip. 

Oeenng  lea  CraamCoip. 

Douglas  Fumdure....- 

EanBocfw 

Farguion  Bros.  Conatruclion  Co. 

G«)8on  Thertnoga»._ 

Great  Band  induaMaa 

HartMn  H  Lehman  CoSaga..^ 

Hometown.  Inc -.. 

Hyan-Sayiaf,  Inc 

knparlal  OH  Co 

J.J  Far^aon  Ready  lto-Ho«  Mfei  Company 

J.J.  Ferguaon  Sand  A  Gnuial  Company 

J.P.  Gnmas.  I«; 


JormaonMoM.. 


Joy  ManulacUKig  Co- 
Kana-ScoB  Coip. 


KascTiOICo.. 


LaaSiaf*  O*  Company... 
Lock  Haven  Really  Co  .. 
Lucas  Macfdne  Dmean.. 

McCell  OK  A  CheniKan  Corp 

Mtaauliee  Valve  Co .  Inc „ 

Missoun  Terminal  OM  Company.  Inc.. 
MMche*  Gnnc^  Corp  o«  CaMorna... 


RF225-«5» 

RF22S-76ai 
HF225-?e82 
nF225-8704 
RF22S-70aO 
RF225-7061 
nF225-e40S 
HF22S-a737 
HF225.«t97 
RF225-eS39 
RF226-««42 
RF22S-«443 
nF225-S444 
RF22S-a007 
RF40-3134 
RF22S-«90S 
RF225-8588 
HF225-7014 
HF225-7015 
RF226-8172 
RF1S1-0 
HF 106-26 
RF225-8755 
RF225-«7G« 
RF22S-«7S7 
RF22S-S129 
RF250-1281 
RF226-7D9e 
RF22S-7099 
KEE-OOe? 
RF191-8 
RF191-10 
RF225-7966 
RF225-7867 
RF22S-798e 
RF225- 
10329 
RF2J5-e078 
RF22S-e73B 
RF225-231 

RFza*- 

10164 
RFJW)-11 
RF40-2746 
RF 225-8 158 

RF2eO-l3 
RF225-eS74 
RF40-904 
RF22«-e876 
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Name 


Case  No. 


MonianaDakola  UMties  Co. 


Morion  Mactwiery  Co.,  Inc. 

Morton  Salt _ 

New  Hartor  Fishemwns  CO-OP..... 
North  Shore  Masons  Su(iply  Corp... 


Norwesi  Publishing  Co... 
Ohlir>ger  Indusmes.  ktc. . 
Pacitic  Airmotive  Corp ... 

PaMerson  Farms  Inc 

Pon  Arthur  Towirig  Co. .. 
Poughkeeps«  Journal 
Propak^^ifomia  Corp.. 
Public  Worlis  Dept 


Quaker  Oats  Co 
FlerKlas  Tool  &  Oie,  Inc.. 

Richard  G  Shane 

Shebeslor.  Inc _. 

Singer  Company 


Slepan  Company 

The  Ben-Co  Enterprises,  Inc... 


The  Rams-Head  Co 

Thomson  Industries,  Inc.. 
Trane  Company „ 


TurtxxJyne  Division „ 

Uniiek  Corp 


University  o(  Washington 

Village  ot  Hastmgs-on-Hudson.. 

Waukesha  Bearing  Corp 

Wells  Pubkc  Utilities 

Westmghouse  Electric  Corp. 

Zapata  GuM  Manne  Corp 


F»F225-S005 

RF225-5006 

RF225-8589 

RF225-8156 

RF225-1785 

RF225-7247 

RF225-724a 

RF225-7556 

RF226-7569 

RF225-8114 

HF225-8932 

RF225-7992 

RF225-1799 

RF225-8732 

RF225-8503 

RF22S-8504 

RF22&-665e 

RF226-7990 

RF258-7 

RF225-7923 

RF225-7068 

RF225-7059 

RF225-7663 

RF225-7226 

RF225-7227 

RF22S-6140 

RF22S-eS48 

HF225-7051 

RF225-7052 

RF225-6877 

RF22S-e533 

RF225-8534 

RF225-8573 

RF225-7653 

RF22S-a079 

RF22S-7013 

RF225-5327 

RF22S-B1S4 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
March  24. 1987. 
George  P.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  87-7218  Filed  4-1-87;  8:45  am) 
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Issuance  of  Decisions  and  Orders; 
Week  of  February  23  Through 
February  27, 1987 

During  the  week  of  February  23 
through  February  27, 1987,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeal 

Louisiana  Crude  Oil  and  Gas  Company,  Inc., 
2/26/87.  HEA-0012 
The  Louisiana  Crude  Oil  and  Gas 
Company,  Inc.  filed  an  Appeal  with  the 


Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  (DOE)  in  which  it 
challenged  the  Economic  Regulatory 
Administralion's  (ERA)  election  of  payment 
of  overcharges  to  the  DOE  and  proceedings 
under  10  CFR  Part  205,  Subpart  V  for 
payment  of  overcharges  to  unidentified 
victims  inconjunction  with  the  Remedial 
Order  issued  to  the  firm.  8  DOE  f  80.184 
(1981).  Loaisiana  Crude  also  challenged  the 
pay-up  order  issued  to  the  firm  by  the  ERA. 
In  considering  the  Appeal,  the  DOE  found 
that  the  rastitutionary  and  regulatory 
purposes  of  the  petroleum  price  regulations 
justified  the  immediate  payment  of 
overcharges.  The  DOE  also  found  that  the 
ERA  had  properly  chosen  Subpart  V 
proceedings  to  distribute  the  overcharges  to 
the  unidentified  victims  of  the  firm's  illegal 
pricing  activities.  Finally,  the  DOE  found  that 
LiOuisiana  Crude's  remaining  objections  to 
immediate  payment  of  the  restitutionary 
amounts  had  been  fully  considered  and 
decided  in  the  firm's  application  for 

retroactive  exception  relief.  15  DOE  \ . 

Case  No.  DEE-2130  (February  20, 1987). 
Accordingly,  Louisiana  Crude's  Appeal  was 
denied. 

PetitioD  for  Special  Redress 

South  Dakota.  2/27/87.  KEG-C004 

The  DOE  issued  a  Decision  concerning  a 
Petition  for  Special  Redress  submitted  by  the 
State  of  South  Dakota.  The  State  sought 
approval  to  use  Stripper  Well  and  Diamond 
Shamrock  funds  for  two  projects  deemed  by 
the  DOE'l  Office  of  State  and  Local 
Assistanoe  Planning  to  be  inconsistent  with 
the  terms  of  the  Stripper  Well  Settlement  and 
the  Diamond  Shamrock  Stipulation.  After 
considering  South  Dakota's  Petition,  the  DOE 
decided  to  approve  the  State's  proposal  to 
use  $111,027  to  replace  and  relocate  the 
railroad  trackage  and  turnouts  at  the  Marion 
grain  elevator  train  loading  area.  This 
program  will  help  South  Dakota  farmers  save 
90.000  gallons  of  fuel  annually  by  substituting 
trains  for  trucks  in  grain  shipment.  The  DOE 
will  not  approve  the  proposed  use  of  $325,500 
for  the  expansion  of  the  Minnehaha 
Community  Water  Corporation  project.  This 
program  focuses  more  on  health  and 
environmental  concerns  than  on  reducing  the 
energy  costs  incurred  by  injured  consumers. 
Accordingly.  South  Dakota's  Petition  for 
Special  Redress  was  partially  approved. 

Requests  for  Exceptioo 

Parish  Oil  Company,  Inc.,  2/24/87,  KEE-0098 

Parish  Oil  Company.  Inc.  filed  for  relief 
from  the  requirement  to  submit  Form  EIA- 
782B.  entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  Parish 
requested  relief  because  of  computer 
problema  that  prevented  it  from  retrieving  the 
data  needed  to  prepare  Form  EIA-782B.  The 
Office  of  Hearings  and  Appeals  (OHA)  found 
that  requiring  Parish  to  prepare  the  Form 
without  Its  computer  would  impose  a 
substantial  hardship  on  the  firm.  Therefore, 
the  OHA  granted  Parish  temporary  exception 
relief  to  allow  the  firm  time  to  resolve  its 
computer  difficulties. 

Zink  Oii  Company,  2/24/87,  KEE-O090 


Zink  Oil  Company  filed  for  relief  from  the 
requirement  to  submit  Form  ElA-7e2B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report  "  Zink  argued 
that  the  monthly  reporting  requirement  is 
costly  because  the  firm  must  pay  its 
accountant  to  prepare  the  Form.  The  Office  of 
Hearings  and  Appeals  (OHA)  found, 
however,  that  the  cost  to  Zink  of  filing  the 
Form  is  no  greater  than  the  cost  to  other 
reporting  firms,  since  every  reporting  firm 
must  pay  an  eivployee  to  prepare  the  Form. 
Consequently,  the  OHA  denied  Zink's 
request  for  exception  relief. 

Motion  for  Discovery 
Phoenix  Petroleum  Company.  Steven  B. 
Wyatt,  2/27/87,  KRD-0190 

Phoenix  Petroleum  Company  and  Steven  B. 
Wyatt  filed  a  Motion  for  Discovery  in 
connection  with  their  Statement  of 
Objections  to  a  Proposed  Remedial  Order 
(PRO)  issued  to  them  by  the  ERA.  The  PRO 
alleged  that  they  had  violated  the  layering 
rule  in  their  resales  of  crude  oil. 
Alternatively,  the  ERA  alleged  that  they  had 
violated  the  general  price  rule  by  reselling 
crude  oil  at  a  markup  which  exceeded  their 
permissible  average  markup.  In  their  Motion, 
they  sought  discovery  relating  to  (i)  the  ERA's 
legal  contentions,  (ii)  the  administrative 
records  and  the  DOE's  contemporaneous 
construction  of  the  regulations  at  issue,  and 
(iii)  the  Phoenix  audit. 

The  DOE  found  that  the  discovery 
requested  should  be  denied.  In  this  regard, 
the  DOE  found  that  the  ERA's  legal 
contentions  were  clear  and  that  discovery 
concerning  them  would  not  be  appropriate.       , 
The  DOE  also  found  that  the  Petitioners  had 
failed  to  show  that  the  regulations  at  issue 
were  sufficiently  ambiguous  to  warrant 
contemporaneous  construction  discovery,  or 
that  discovery  of  materials  in  addition  to  the 
publicly  available  official  administrative 
records  of  the  rulemakings  should  be  granted. 
Finally,  the  DOE  found  that  while  there  is  a 
dispute  concerning  whether  the  ERA 
correctly  computed  Phoenix's  alleged  I 

overcharges,  the  presence  of  this  dispute 
does  not  warrant  discovery  since  the  method 
used  by  the  ERA  was  set  out  in  workpapers 
that  were  provided  the  firm.  Discovery  of 
additional  audit  materials  would 
impermissibly  intrude  on  the  decisionmaking 
process.  Accordingly,  the  discovery  motion 
was  denied. 

Refund  Applications 

Ferrell  Companies  Inc./  Vanguard  Petroleum 
Corporation,  2/26/87.  RF273-5 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
a  purchaser  of  Ferrell  Companies.  Inc. 
propane.  The  applicant  filed  for  a  refund 
based  upon  the  small  claims  procedures 
outlined  in  Ferrell  Companies,  Inc.,  14  DOE 
\  85.514  (1986).  After  examining  the  claim,  the 
DOE  concluded  that  the  applicant  should 
receive  a  refund  based  on  the  volumetric 
refund  amount  established  in  Ferrell.  The 
total  refund  granted  was  $3,558. 

Gulf  Oil  Corporation/  Adkison  's  Gulf  Service 
et  ai,  2/27/87,  RF4&-2315  el  al. 
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The  DOE  issued  a  Decision  and  Order 
concerning  14  Applications  for  Refund  filed 
by  retailers  of  Gulf  Oil  Corporation 
petroleum  products.  Each  firm  applied  for  8 
refund  based  on  the  procedures  outlined  in 
Gulf  Oil  Corporation.  12  DOE  \  85.048  (1984), 
governing  the  disbursement  of  settlement 
funds  received  from  Gulf  pursuant  to  a  1978 
Consent  Order.  In  accordance  with  those 
procedures,  each  applicant  demonstrated  that 
it  would  not  have  been  required  to  pass 
through  to  its  customers  a  cost  reduction 
equal  to  the  amount  of  the  refund  claimed. 
After  examining  the  applications  and 
supporting  documentation  submitted  by 
claimants,  the  DOE  concluded  that  they 
should  receive  refunds  totaling  $54,321, 
representing  $43,886  in  principal  and  $10,435 
in  accrued  interest. 

Gulf  Oil  Corporation/H&W  Oil  Company  et 
ai.  2/25/87.  RF40-3e28  et  al. 
The  DOE  issued  a  Decision  concerning  four 
Applications  for  Refund  filed  by  retailers  of 
Gulf  Oil  Corporation  petroleum  products. 
Each  firm  applied  for  a  refund  based  on  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
i  85,048  (1984)  governing  the  disbursement  of 
settlement  funds  received  from  Gulf  pursuant 
to  a  1978  consent  order.  In  accordance  with 
those  procedures,  each  applicant  has 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  customers  a  cost 
reduction  equal  to  the  amount  of  the  refund 
claimed.  After  examining  the  applications 
and  supporting  documentation  submitted  by 
the  applicants,  the  DOE  concluded  that  each 
applicant  should  receive  a  refund.  The  total 
amount  of  refunds  approved  in  this  Decision 
is  $21,378,  representing  $17,398  in  principal 
and  $3,989  in  interest. 

Gulf  Oil  Corporation/Newton's  Westchester 
Gulf  Inc.  et  al.,  2/26/ J7,  RF40-224  et  al. 

The  DOE  issued  a  Decision  granting  32 
Applications  for  Refund  from  the  Gulf  Oil 
Corporation  consent  order  fund  filed  by 
retailers  and  resellers  of  Gulf  refined 
products.  In  considering  the  applications,  the 
DOE  found  that  each  of  the  claimants  had 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  its  customers  a 
cost  reduction  equal  to  the  refund  claimed. 
Accordingly,  the  firms  were  granted  refunds 
totalling  $61,393  ($49,931  principal  plus 
$11,462  interest). 

The  DOE  also  determined  that  no  further 
claims  should  be  accepted  in  the  Gulf 
proceeding  after  March  1, 1987.  Any 
unclaimed  funds  remaining  in  the  Gulf 
escrow  account  after  all  pending  claims  are 
paid  will  be  made  available  for  indirect 
restitution  pursuant  to  the  Petroleum 
Overcharge  Distribution  and  Restitution  Act 
ofl986(PODRA). 

Marathon  Petroleum  Company /Abner  Wolf 
Inc.  et  al..  2/25/87.  RF250-790  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
end-users  of  products  covered  by  a  consent 
order  that  the  agency  entered  into  with 
Marathon  Petroleum  Company.  The 
Applications  were  evaluated  in  accordance 
with  the  procedures  set  forth  in  Marathon 
Petroleum  Co..  14  DOE  1  85,269  (1986).  The 
sum  of  the  refunds  approved  in  this  Decision 


is  $11,901,  representing  $11,060  in  principal 
and  S841  in  interest. 

Marathon  Petroleum  Company /Gastown.  Inc. 

of  Delaware.  Consolidated  Stations.  Inc.. 

Speedway  Petroleum  Corp.,  2/27/87. 

IHF250-2003  through  RF25a-2008 
The  DOE  issued  a  Decision  and  Order 
denying  six  Applications  for  Refund  filed  by 
three  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  requested  a  refund  of  $50,000  under 
the  medium  range  presumption  of  injury.  The 
applications  were  denied  because  all  three  of 
the  applicants  have  been  wholly  owned 
subsidiaries  of  Marathon  Petroleum  Company 
since  they  began  their  purchases  of  covered 
product. 

Marathon  Petroleum  Company /Swifty  Oil 
Company  of  Florida.  Swifty  Oil 
Company,  2/25/87  RF250-165Z  RF250- 
1653.  RF250-1654 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  Swifty  Oil  Company  of  Florida  and 
Swifty  Oil  Company,  purchasers  of  products 
covered  by  a  consent  order  that  the  agency 
entered  into  with  Marathon  Petroleum 
Company.  The  two  firms  are  related  by 
common  ownership,  and  the  DOE  determined 
that  they  should  be  considered  together  for 
purposes  of  analysis.  The  applicants  were 
granted  a  refund  of  $10,500,  representing 
$9,735  in  principal  and  $765  in  interest,  on  the 
basis  of  35  percent  of  their  combined 
purchases  of  Marathon  product,  under  the 
medium-range  presumption  of  injury. 

Marathon  Petroleum  Company /Temko  Oil 
Corporation,  2/24/87,  RF250-1883. 
RF250-1884 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  Temko  Oil  Corporation  (Temko),  a  retailer 
of  Marathon  covered  products.  Although  the 
firm's  purchase  of  middle  distillates  and 
motor  gasoline  from  Marathon  during  the 
consent  order  period  exceeded  the  threshold 
refund  level  established  in  Marathon 
Petroleum  Co..  Temko  elected  to  file  its 
refund  applications  in  accordance  with 
procedures  for  filing  claims  based  upon  the 
35  percent  presumption  of  injury  outlined  in 
the  Marathon  decision.  After  examining  the 
evidence  and  supporting  data  submitted  by 
the  firm,  the  DOE  concluded  that  Temko 
should  receive  a  refund  of  $7,288.27  in 
principal  and  $458.04  in  accrued  interest  for  a 
total  refund  of  $7,746.31. 

Marathon  Petroleum  Company /Tom 's 
Marathon.  2/24/87.  RF250-1261 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund  filed 
by  Tom's  Marathon  in  connection  with  the 
Marathon  Petroleum  Company  refund 
proceeding.  According  to  the  procedures 
outlined  in  Marathon  Petroleum  Co.,  14  DOE 
1  85,269  (1986),  Tom's  demonstrated  that  it 
indirectly  purchased  958,960  gallons  of 
covered  Marathon  motor  gasoline  from  G  &  S 
Oil  Company,  Inc.,  a  direct  Marathon 
customer.  Since  the  agency  granted  G  &  S  a 
refund  under  the  small  claims  presumption  in 
Marathon  Petroleum  Co./ Artie's  Marathon 
Service.  14  DOE  \  85,432  (1986),  there  was  no 


conclusive  finding  that  G  &  S  absorbeo  mi  oi 
the  alleged  overcharges.  Therefore.  Tom's  is 
eligible  to  receive  a  small  claims  refund  in 
this  proceeding.  Tom's  will  receive  its  full 
allocable  share  of  $403  plus  $32  in  accrued 
interest. 

Mobil  Oil  Corporation/ A  Ivarado  Niles 

Service  Station  et  al..  2/26/87.  RF225-484 
etal. 

The  DOE  issued  a  Decision  and  Order 
granting  52  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account  filed 
by  retailers  and  resellers  of  Mobil  refined 
petroleum  products.  Each  applicant  elected  to 
apply  for  a  refund  based  upon  the 
presumptions  set  forth  in  the  Mobil  decision. 
Mobil  Oil  Corp..  13  DOE  fl  85.339  (1985).  The 
DOE  granted  refunds  totalling  $25,357. 

Mobil  Oil  Corporation/  Cashman  Seed  and 
Fertilizer  et  al..  2/25/87.  RF225-6856  et 
al 

The  DOE  granted  26  Applications  for 
Refund  from  a  fund  obtained  through  a 
Consent  Order  that  the  DOE  entered  into 
with  Mobil  Oil  Corporation.  All  of  the 
applicants  were  end-users  who  purchased 
directly  from  Mobil  and  therefore  were 
eligible  for  refunds  equivalent  to  their  full 
allocable  shares  based  on  the  volumetric 
methodology  set  forth  In  Mobil  Oil  Corp..  13 
DOE  1  85,339  (1965).  The  total  amount  of  the 
refunds  granted  was  $5,273.  representing 
$4,344  in  principal  plus  $929  in  interest. 

Owensboro  Yellow  Cab  Co.,  Inc.,  2/27/86, 
RF270-1187 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  a  taxicab 
operator  for  a  refund  from  the  Surface 
Transporters  Escrow.  The  company  based  its 
refund  application  on  purchases  of  gasoline, 
lubricating  oils,  and  liquified  petroleum  gas 
(propane).  In  evaluating  the  company's  LP 
gas  claim,  the  OHA  ruled  that  a  Surface 
Transporter  may  receive  a  refund  based  on 
LP  gas  purchases  if  it  used  the  LP  gas  to 
operate  its  vehicles.  Since  Owensboro  used 
propane  as  a  fuel  for  its  cabs,  the  DOE 
approved  the  company's  volumes. 

Pioneer  Corporation/  Vanguard  Petroleum 
Corporation.  2/26/87.  RF52-5 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund  filed  in 
the  Pioneer  Corporation  Refund  proceeding 
on  behalf  of  Vanguard  Petroleum 
Corporation,  a  reseller  of  Fhoneer  propane. 
Following  the  procedures  set  forth  in  Texas 
Oil  &  Gas  Corp..  12  DOE  \  85,069  (1984). 
Vanguard  demonstrated  that  it  purchased 
1,656.128  gallons  of  propane  from  Pioneer 
during  the  Pioneer  consent  order  period. 
Because  Vanguard  elected  to  limit  its  claim  to 
the  $5,000  threshold  amount,  however,  the 
firm  was  not  required  to  submit  cost  banks  or 
to  show  that  it  did  not  pass  through  the 
alleged  overcharges.  Accordingly,  the  refund 
approved  in  this  Decision  is  $5,000  in 
principal  plus  $3,053  in  interest. 

Sid  Richardson  and  Gasoline  Company  and 
Richardson  Products  Company/  Weick 
Bros.  Oil  Co.,  2/26/87.  RF26~43 
The  DOE  issued  a  Decision  and  Order 

approving  an  Application  for  Refund  filed  by 


:ub. 
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Weick  Bros.  Uil  Uj.  [Weick  Bros. J.  a  reseller- 
retailer  of  Sid  Richardson  Carbon  and 
Gasoline  Company  and  Richardson  Products 
Company  (Richardson)  natural  gas  liquid 
products,  that  purchased  the  product  directly  ~ 
from  Richardson.  In  accordance  with  the 
procedures  set  forth  in  Sid  Richardson 
Carbon  and  Gasoline  Company.  10  DOE 
f  85.056  (1983).  Weick  Bros,  elected  to  limit  its 
claim  to  the  small  claims  threshold  amount  of 
720.000  gallons  of  annual  purchases. 
Therefore.  Weick  Bros,  was  efigible  for  a 
refund  based  on  total  purchases  of  1.519.673 
gallons.  The  total  refund  approved  in  the 
decision  is  $ia455  ($9.5C0  in  principal  plus 
$8,895  in  interest). 

South  Hampton  Refining  Company/  The 
Atchison  Topeka  and  Santa  Fe  Railway 
Company.  Tenneco  Oil  Company,  City 
Public  Service.  2/24/87.  RF230-Z  RF230- 
4.RF230-5 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  purchasers  of  covered  products  from 
South  Hampton  ReRning  Company  (SHRC). 
Each  firm  applied  for  a  refund  based  on  the 
procedures  outlined  in  South  Hampton 
Refining  Company.  13  DOE  ?  85.328  (1985). 
governing  the  disbursement  of  settlement 
funds  received  from  SHRC  pursuant  to  a  June 
4. 1980  Consent  Order.  Since  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company  was 
an  end  user  of  SHRC  products,  it  was  found 
to  have  been  injured  by  SHRC's  alleged 
overcharges.  Accordingly,  the  firm  was 
granted  its  full  volumetric  share  of  the  SHRC 
consent  order  amount.  Although  the  other 
two  applicants  had  been  granted  refunds  in 
previous  Decisions,  see  South  Hampton 
Refining  Company/City  Public  Service.  14 
DOE  1  85.199  (1986);  South  Hampton  Refining 
Company /Tenneco  Oil  Company,  14  DOE 
H  85,360  (1986).  we  stated  in  those 
determinations  that  if  SHRC  made  further 
payments  to  the  DOE,  the  claimants  would 
receive  supplemental  refunds.  This  Decision 
and  Order  provided  for  those  additional 
disbursements.  The  total  amount  of  refunds 


approved  was  $40,254.  representing  S29.028  in 

principal  and  $11,236  in  accrued  interest. 

Toronto  Bos  Corporation,  2/26/87.  RF270- 
110* 
The  Department  of  Energy  (DOE)  issued  a 
Decision  ard  Order  approving  a  bus  company 
for  a  refund  from  the  Surface  Transporters 
Escrow.  H»wever.  the  DOE  found  that  the 
company  overestimated  its  gasoline 
purchases.  Since  there  was  enough 
informatioB  in  the  record  of  the  case  for  the 
DOE  to  arrive  at  a  reasonably  supported 
estimate,  the  DOE  adjusted  the  company's 
volumes  and  approved  it  for  a  refund  based 
on  a  smaller  number  of  gallons. 

Dismissab 

The  following  submissions  were 
dismissed: 


Benjamm  A.  Frankhn 

Ctwistian  Gas  Co 

Clayton  AulonDtove 

Estala  IMHchal  A.  Normand.. 

Fredenck  SkMcn  O*  Co. 

GnfAn  Pelrateiim.  tnc 

Gnmrn's  Fuel  Co..  Inc 

Hometown  OWCo _ 

Joe  s  Conoco. ^__ 


KsUey  WiUiw«on  Co 

Melton  Enterpiises.  Inc.- 

Mufphr  O*  Corp- _.... 

Murptur  Oil  Corp 


Mwphy  Oil  Corp.... 
OK  OR  Company. 
Pettyjohn  Od  Co  .. 


Case  No. 


RF40-3663 

RF272-3 

RF225-6487 

RF22S-fle83 

RFZZS-OBM 

RF220-4e3 

RF22S-2350 

KEE-0106 

RF220-421 

RF22S-0310 

RF 192-20 

HRO-0244 

HRO-0240 
HRO-0248 
RF250-1040 
RF225- 10427 
RF225- 10428 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 


in  Energy  Management:  Federal  Energy 

Guidelines,  a  commercially  published 

loose  leaf  reporter  system. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

March  24, 1987. 

[FR  Doc.  87-7219  Filed  4-1-«7:  8:45  am) 
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Case  Filed;  Week  of  February  20 
Through  February  27, 1967 

During  the  Week  of  February  20 
through  February  27, 1987,  the 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  or  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585, 
George  B.  Btezaay. 
Director,  Office  of  Hearings  and  Appeals. 

March  24, 1987. 


List  of  Cases  Recen/ed  by  the  Office  of  Hearings  and  Appeals 

[Week  01  Fabruafy  20  through  Febfuaiy  27.  1987] 


Date 

Name  and  location  of  applicant 

Case  No 

Type  ol  subnwaion 

5/01/86.. _ 

2/24/87 

2/24/87 _. 

Bo*  Martieting.  mc  Waahmgton.  IX; 

Anchor  C^aolmo  Corpocatnn  Washington.  DC 

/Vppet  Oil  Corporation  CariMl.  IN .   . 

KRZ-0057 

KRD-0330  ft  KRH-0330 

KEE-0127 
KEE-0128 
KEF-0088 

imerlocutory.  If  granted  The  Proposed  Remedial  Order  iasued  to  Ball 
Markatmg.  Inc  (Case  No  HRO-0a68)  would  be  dsmissed. 

Motions  for  Discovery  &  Eviden»ary  Heanng  If  grartled:  Discoirery  would  be 
granted  and  an  evKtentjary  hearing  would  be  corwened  m  connection  with 
the  Statement  of  Obiections  subnMtad  by  Anchor  Gaaokne  Corporainn  m 
raaponsg  to  Itw  August  26.  1986  Proposed  Remedial  Order  saued  to 
Anchor  Gasoline  Corporation  (Ca«e  No  KBO-0330) 

Excepton  To  The  Reportmg  flaquramant*.  M  granlad;  Appel  Oil  Corporation 
«MMld  not  be  requtfed  to  file  Form  EIA-782B.  "Rasatar/Retailer's  MonlNy 
PMrotaum  Products  Sales  Report' 

would  not  be  required  to  file  Form  EIA-821  "Annual  Fuel  O*  ft  Kerosene 
Sales  Report " 
ImptananlaSon  of  Special  Refund  Procedures    If  granted:  The  Office  of 
Ha«in0t  and  Appeals  would  «np<a«tient  Special  Refund  Procedures  pursu- 
ant to  10  CFR  Part  205.  Subpart  V.  m  connection  with  the  escrow  Hmd 

DiHricI  Court  lor  the  Nonhem  Oistlct  of  Texas 

2/24/87     

2/25/87 

Franaa  Ryv,  Inc.  BMng*.  NV         _ 

Texaco.  Inc  8  Stanford  Harrell  Washington.  DC   .    .  _ 

.  .    ■ 

: 

Refund  Appucations  Received 

(Week  o(  February  20  through  Fabruacy  27.  1987) 
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DM 

Name 

Case  no 

5/01/86 
7/14/86 

change 

Mim  Oa  Company 

RF22S-10690 
RF225- 10684 

7/20/86 
7/20/86 
8/01/86 

Frank  Cove.  Jr 

Fran*  Cove.  Jr 

Coctwan  OH  Company 

RF225- 10686 
RF225-106e7 
RF225- 10664 

8/01/88 
8/01/86 

Cochran  Oil  Company .._ 

Putman  Oil  Company 

RF225- 10685 
RF225- 10688 

8/01/86 

Pulman  Oil  Company 

RF225- 10689 

8/08/86 
2/12/87 
2/18/87 

National  Hetwm/Weconwi 

City  o<  OW  To«m _... 

Broy's  Marathom 

RO-3-360 

RF272-369 

RF25O-270e 

2/19/87 
2/20/87 

Commonwealth  Oil   Refining 
Co 

Matter  Incorporated 

RF288-2 
RF40-3669 

2/20'87 
2/20/87 

BiH  s  Queen  Avenue  Husky 

Flame  Gas  

RF161-102 
RF225- 10672 

2/20/87 
2/20/87 

Tres  PhJS  Auto  Service  C«r 

Bruckers  IMobil 

HF225- 10673 
RF225- 10674 

2/20/87 
2/20/87 

2/20/87 

Bolting  Fuel  Corporatwn 

Bkje  Flame  Gas  Company. 

loc 
Vatamont  GuM  Service . 

RF285-16 
RF40-3660 

RF40-3661 

2/20/87 

Cashioo  GuH  Service 

RF40-3662 

2/20/87 

Bennett's  GuH    ... 

RF40-3663 

2/20/87 
2/20/87 
2/20/87 

Ardier  Broa.  Garage _.. 

AmoW  BartieM  Dot  Co..  Inc.. 
GuH  Service  Station  ..   . 

RF40-3664 
RF40-3665 
RF40-3666 

2/20/87 

Bob  Oavis  Gu« 

RF40-3667 

2/20/87 

SeUergren  Prtjpane 

RF4&-3668 

2/20/87 
2/20/87 

New  Way  Fuel „ 

QrcJaS.  Oist._. 

RF10e-31 
RF25»-28 

2/20/87 

New  Way  Fuel 

RF258-16 

2/20/87 
2/20/87 
2/20/87 
2/20/87 
tfwu 
2/27/87 
2/24/87 
2/24/87 
2/24/87 

Paramount  Oil  Company 

Paramount  Oil  Company 

New  Way  Fuel 

Getty    Oil    Refund    Applv^ 
Inns  Received 

Bueres  MobH 

Bueres  Mob4 

EM  EHmpeon  Oil  Co 

RF259-29 
RF260-19 
RF260-20 
RF265-49e 

thru 
RF26S-884 
RF225- 10675 
RF225-10676 
RF40-3670 

2/24/87 

A  A  H  Flying  Service 

RF40-3671 

2/24/87 

Pennant  Aviation,  Inc 

RF40-3672 

2/24/87 
2/24/87 

General  Aviation.  New  Orle- 
ans. 
Arriba  Super  Service 

RF40-3673 
RF161-103 

2/24/87 

Bob  A  Tom's  Oonoco 

Rf  220-485 

2/24/87 

Consolidated  Edison  Co   .. . 

RF255-3 

2/24/87 
2/24/87 

Houston  Coca-Cola  Bottling.... 
A-One  Oil  Coooany 

RF272-378 
RF285-17 

2/24/87 
2/24/87 
2/24/87 
2/24/87 

C.F.Bean 

Hodgson  MohH ..    

Placrtos  Service  Station 

Sleenwuks  Mob* 

RF225-10677 
RF225- 10678 
RF225- 10679 
RF225- 10680 

2/24/87 

Mike's  Mobil 

RF22S- 10681 

2/24/87 
2/24/87 

Elmer's  Mobil 

Asadour  Hagopian 

RF225-10682 
RF225- 10671 

2/24/87 

Bk^GasofSC  kic 

RF14O-50 

2/24/87 

Shutman  Fuel  Co.  Inc 

RF286-8 

2/25/87 
2/25/87 

Chene  Marathon  Service 

Hansen  Oil  Co..   ...    _ 

RF25O-2708 
RF2S0-2710 

2/25/87 
2/25/87 
2/25/87 

2/25/87 

Hansen  Oil  Co..._ _... 

Mike's  Service  Center 

OUertm      Light     8      Water 

System. 
Alamo  Barge  Unes.  Inc 

RF250-2711 

RF40-3674 

RF40-3675 

RF40-3676 

2/27/87 

2/27/87 
2/27/87 

Henderson   OH   and   Butane 
Co. 

Kent  Oil  »  Tr««ng 

Potoek  LP  Gas,  Inc. 

RF272-379 

RF18»-22 
RF130-164 

[FR  Doc.  87-7220  Filed  4-1-87;  8:45  am| 

MIXMO  CODE  e4S0-«1-ll 

Issuance  of  Proposed  Decision  and 
Order;  Period  of  February  23  Through 
March  6,  1987 

During  the  period  of  February  23 
through  March  6, 1987,  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 


Energy  with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulationb  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5KX)  p.m..  except 
federal  holidays. 
Geoise  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
March  24. 1987. 

Jasper  Oil  Company.  Jasper,  Texas;  KEE- 
0066,  Reporting  Requirements 
Jasper  Oil  Company  filed  an  Application 
for  Exception  from  the  requirement  to  file 
Form  ELA-782B,  entitled  'RescllersV 
Refailei^'  Monthly  Petroleum  Product  Sales 
Report."  On  March  2, 1987,  the  Department  of 
Energy  issued  a  Proposed  Decision  and  Order 
which  determined  that  the  exception  request 
should  be  denied. 

|FR  Doc.  87-7222  Filed  4-1-87;  8:45  am] 
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Objection  to  Proposed  Remedial 
Orders  Filed;  Week  of  March  2 
Through  March  6, 1987 

During  the  week  of  March  2  through 
March  6, 1987,  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 


Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  DC 
20585. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
March  24. 1987. 

Lajet,  Inc..  Aurora,  CO:  Texas  Napco,  Inc., 
Abilene,  TX;  Lajet  Petroleum  Co., 
Abilene,  TX;  Kro-0470,  Crude  Oil 

On  March  5, 1987,  Lajet,  Inc.,  14190  E. 
Evans  Avenue,  Aurora,  Colorado  80014,  Lajet 
Petroleum  Company,  3130  Antilley  Road, 
Abilene,  Texas  79606,  and  Texas  Napco.  Inc.. 
located  at  the  same  Abilene  address,  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Economic  Regulatory 
Administration  (ERA)  issued  to  the  firms  on 
January  22, 1987.  On  March  6, 1987,  the  . 
Controller  of  the  Stale  of  California  also  filed 
a  Notice  of  Objection  to  the  PRO. 

In  the  PRO.  the  ERA  found  that  during  the 
period  May  1977  through  September  1977. 
Lajet,  Inc.  (Lajet)  understated  its  crude  oil 
receipts  by  erroneously  reporting  that  certain 
crude  oil  was  processed  by  Lajet  for  the 
account  of  another  refiner.  As  a  result,  the 
PRO  found  that  the  firm  violated  the 
requirements  of  the  Entitlements  I*rogram  at 
10  CFR  211.66(h)  and  211.67  as  well  as  10  CFR 
205.202.  The  PRO  also  found  that  Lajet 
Petroleum  Company,  succesor  to  the  Lajet 
refining  business,  and  Texas  Napco,  Inc.. 
former  parent  of  Lajet,  are  jointly  and 
severally  liable  with  Lajet  for  the  violation. 

According  to  the  PRO,  the  violation 
resulted  in  $5,558,048  of  overcharges. 

McAlister  Enterprises,  Inc.,  KyleS. 

McAlister,  Nw  Braunfels,  TX;  Kro-0450, 
Crude  Oil 

On  March  6. 1987.  McAlister  Enterprises, 
flnc.  formerly  Questor  Petroleum  Corporation 
(Questor).  and  Kyle  S.  McAlister  of  1150 
Highway  46  South,  New  Braunfels,  Texas, 
filed  a  Notice  of  Objection  to  a  Proposed 
Remedial  Order  which  the  DOE  Economic 
Regulatory  Administration  (ERA)  issued  to 
them  on  December  2, 1986.  On  March  6. 1987. 
the  Controller  of  the  State  of  California  also 
filed  a  Notice  of  Objection  to  the  PRO. 

In  the  PRO,  the  ERA  found  that  during  the 
period  July  1979  through  November  1980. 
Questor  violated  the  layering  regulation  at  10 


} 
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CFR  212.188  and  the  provisions  of  10  CFR 
210.62(c)  and  205.202  in  its  resales  of  crude 
oil.  The  PRO  finds  Kyle  McAlister  jointly 
liable  for  these  violations  as  Queslor's 
principal  owner  and  the  director  of  the  firm's 
crude  oil  reselling  actvities. 

According  to  the  PRO.  the  violation 
resulted  in  $42,539,059.30  of  overcharges. 

Murphy  Oil  Corp.,  El  Dorado.  AR;  Murphy 
OH  USA.  Inc.  El  Dorado.  AR:  Ocean 
Drilling  and  Exploration  Co.,  New 
Orleans,  LA;  CNG  Producing.  Co.,  New 
Orleans,  LA:  KRO-0460,  Crude  Oil 
On  March  6, 1987,  Murphy  Oil  Corp.  and 
Murphy  Oil.  USA,  Inc.,  both  located  at  200 
Peach  Street,  El  Dorado,  Arkansas  71730,  and 
Ocean  Drillling  and  Exploration  Co.  and 
ODECO  Oil  and  Gas  Co..  both  at  1600  Canal 
Street,  New  Orleans,  Louisiana  70112.  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Dallas  District  Office 
of  Enforcement  issued  to  them  on  December 
15, 1986.  On  the  same  date,  the  Controller  for 
the  State  of  California  also  filed  a  Notice  of 
Objection.  Finally,  on  March  9, 1987,  CNG 
Producing  Co.  and  Roosevelt  County, 
Montana,  recipients  of  royalties  from  the 
properties  in  question,  filed  Notices  of 
Objection.  In  the  PRO,  the  Dallas  District 
found  that  during  the  period  September  1, 
1973  through  December  31, 1979  the 
respondents  violated  the  provisions  of  10 
CFR  212.73  and  212.74  by  charging  prices  in 
excess  of  their  permissible  ceiling  prices  for 
crude  oil. 

According  to  the  PRO.  the  violation 
resulted  in  $13,366,664.60  of  overcharges. 
[FR  Doc.  87-7221  Filed  4-1-87;  8:45  am] 
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Western  Area  Power  Administration 

Final  Post- 1989  Allocation  of  Power; 
Salt  Lake  City  Area  Integrated  Projects 

agency:  Western  Area  Power 
Administration.  DOE. 
ACTION:  Notice  of  final  post-1989  power 
allocations;  Salt  Lake  City  area 
integrated  projects. 

SUMMARY:  This  notice  contains  the  final 
post-1989  allocations  of  long-term  firm 
energy  and  capacity  from  the  Salt  Lake 
City  Area  Integrated  Projects  (SLCA/IP) 
to  eligible  allottees  in  the  Salt  Lake  City 
Area  Northern  and  Southern  Divisions 
by  the  Western  Area  Power 
Administration  (Western).  Also 
included  in  this  notice  is  a  discussion  of 
the  issues  raised  in  public  comments 
received  subsequent  to  the  publication 
of  proposed  allocations  on  September 
11. 1986  (51  FR  32362),  and  a  summary  of 
the  changes  reflected  in  the  final 
allocations. 

It  is  important  to  note  that  the  final 
allocations  to  Southern  Division 
customers  contained  in  this  notice  may 
be  subject  to  adjustment  upon 
completion  of  final  allocations  from  the 


Parker-Davis  Project  (PDP).  These 
adjustments  may  be  necessary  if  the 
final  post-1987  Parker-Davis  Project 
allocations  are  different  from  the 
existing  cnmmitments  used  in 
formulatiog  these  final  allocations.  For 
this  Federal  Register  notice.  Western 
has  used  the  existing  Parker-Davis 
Project  allocations  as  the  basis  for 
consideriog  other  Federal  resources 
allocated  to  Salt  Lake  City  Area 
Southern  Division  customers  due  to  the 
Boulder  City  Area  Office's  probable 
extension  of  the  existing  Parker-Davis 
Project  commitments  for  a  period  that 
will  provide  sufficient  time  to  negotiate 
and  sign  Bew  contracts.  In  all  respects 
other  thaa  the  adjustment  referred  to 
above,  the  Southern  Division  allocations 
set  forth  herein  are  final. 

DATES:  These  allocations  will  become 
final  on  April  2. 1987,  and  become 
effective  on  May  4, 1987. 

address:  For  further  information  on 
these  allocations  contact  N4r.  Lloyd 
Greiner,  Area  Manager,  Salt  Lake  City 
Area  Office.  Western  Area  Power 
Administration.  P.O.  Box  11606.  438  East 
Second  South,  Salt  Lake  City,  UT  84147, 
(801)  524-5493. 

SUPPLEMENTARY  INFORMATION:  Contents 
of  this  section  include: 

I.  Statutory  Basis  of  the  Allocations. 

II.  Background  of  the  Allocation  Procedures. 

III.  Southern  Division  Allocation 

Methodology. 

IV.  Summary  of  Comments  on  the  Proposed 

Allocations. 

1.  Requests  for  Clarification. 

a.  Northern  Division  Reallocations. 

b.  Southern  Division  Reallocations. 

c.  Publication  of  Individual  Allocations  for 
Entities  Receiving  Allocations  Through 
Singl«  Purchasing  Agent. 

d.  Allocation  of  Resource  Pools  7  and  8 
(Conservation  and  Renewable  Energy 
Incentive). 

e.  Adjustments  to  Allocations  to  CoIIbraa 
and  Rio  Grande  Projects  Customers. 

2.  Input  Data  Errors. 

a.  City  of  Holyoke,  Colorado. 

b.  Municipal  Subdistrict,  Northern 
Colorado  Water  Conservancy  District. 

3.  Allocation  Methodology. 

a.  Issues  Raised  by  Utah  Power  and  Light 
Company. 

b.  Equity  Issues. 

c.  Southern  Division  Energy  Limitation. 

4.  Specific  Allocation  Issues. 

a.  U.S.  Fish  and  WildHfe  Service,  Regions  2 
and& 

b.  U.S.  Army  Yuma  Proving  Grounds. 

c.  U.S.  General  Services  Administration. 

5.  Other  Issues. 

a.  Wheeling  Arrangements  for  the  City  of 

Truth  or  Consequences.  New  Mexico. 
t>.  Adndnistralive  Procedures. 

V.  Summary  of  Revisions 

1.  Input  Data, 
a.  City  pf  Holyoke.  Colorado. 


b.  Municipal  Subdistrict,  Northern 
Colorado  Water  Conservancy  District.       , 

2.  Allocation  Methodology.  ' 

a.  Southern  Division  Energy  Limitation. 

b.  Other  Federal  Resources. 

3.  SpeciHc  Allocations. 

a.  U.S.  Fish  and  Wildlife  Service,  Region  2, 

b.  City  of  St.  George,  Utah. 

c.  Changes  in  Final  Allocations  Due  to 
Limits  on  Total  Federal  Resources. 

VI.  Final  Allocations 

1.  Southern  Division. 

2.  Northern  Division. 

I.  Statutory  Basis  of  the  Allocations 

The  allocations  published  herein  by 
Western's  Salt  Lake  City  Area  Office 
(SLCAO)  were  determined  from 
applications  for  power  using  the 
allocation  criteria  established  by 
Western's  final  Post-1989  General  Power 
Marketing  and  Allocation  Criteria, 
published  February  7, 1986.  Federal 
Register  at  51  FR  4844  (Criteria)  with  the 
minor  modification  outlined  above.  The 
allocations  and  Criteria  were  developed 
based  on  provisions  of  the  Acts  of 
Congress  approved  June  17, 1902  (ch. 
1093,  32  Stat.  388),  August  4. 1939  (43 
U.S.C.  485h(c)}.  and  August  4, 1977  (42 
U.S.C  7152,  7191),  and.  more 
specifically,  on  the  Acts  of  Congress 
approved  February  25. 1905  (33  Stat. 
814).  July  3, 1952  (66  Stat.  325),  and  April 
11, 1956  (43  U.S.C  62G-620O),  and  acts 
amending  or  supplementing  any  of  the 
foregoing  legislation. 

II.  Background  of  the  Allocation 
Procedures 

These  final  SLCA/IP  allocations  are 
issued  pursuant  to  the  provisions  of 
Western's  po8t-1989  Criteria.  Contained 
in  the  Criteria  was  a  call  for  entities 
eligible  under  the  terms  of  the  Criteria  to 
submit  applications  for  power.  Among 
other  things,  the  eligibility  requirements 
of  the  Criteria  included  a  requirement 
that  entities  must  have  submitted 
apphcant  profile  data  (APD)  requested 
in  Western's  February  4. 1983,  Federal 
Register  notice  (48  FR  5303).  Also,  as 
indicated  in  the  February  7, 1986, 
Criteria,  applications  for  allocations 
were  to  have  been  received  by  the 
SLCAO  by  the  close  of  business  on 
April  8. 1986. 

Western  published  the  "Proposed 
Po8t-1989  Power  Allocations:  Salt  Lake 
City  Area  Integrated  Projects  (Proposed 
Allocations)"  in  the  Federal  Register  on 
September  11. 1986  (51  FR  32362).  The 
notice  of  Proposed  Allocations  included 
a  discussion  of  the  regulatory  fiexibility 
analysis,  the  notice  of  final 
environmental  assessment  and  FONSL 
and  the  determination  under  Executive 
Order  12291  applicable  to  these  final 
post-1989  allocations.  Included  with  this 
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publication  was  a  f»o«»ce  Jha!  written 
comments  on  the  Proposed  Allocations 
would  be  received  until  November  10, 
1985.  In  addition  to  accepHng  written 
comments,  Western  sponsored  a  public 
comment  forum  on  the  Proposed 
Allocations  on  October  8. 1986.  Western 
published  corrections  to  the  Proposed 
Allocations  in  the  October  29, 1986. 
Federal  Register  (51  FR  39574). 

III.  Southern  Division  Allocation 
Methodology 

In  the  Criteria,  Western  stated  that  it 
would  take  into  account  "other  Federal 
resources,"  including  Parker-Davis 
Project  resotiTces,  in  allocating  power 
and  limiting  energy  alkx^tions  in  the 
post-1989  period.  Western's 
Administrator  reserved  the  right  to 
deviate  from  the  final  posf-1988 
allocation  criteria  when  warranted  by 
special  conditions.  In  the  Proposed 
Allocations,  Western  explained  that 
proposed  allocations  to  Southern 
Division  customers  were  based  on  the 
assumption  that  existing  Parker-Davis 
Project  nonwitbdrawable  commitments 
would  continue  in  the  post-19e7  period. 
This  assumption  was  necessary  because 
the  allocations  of  capacity  and  energy 
from  the  Parker-Davis  Project  had  not 
been  completed  by  the  date  of 
publication  of  the  Proposed  Allocations. 
The  assumption  was  based  on  the  fact 
that  Western  had  stated  in  its  December 
28. 1984,  "Conformed  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boulder  City  Area 
Projects,"  that  it  would  reserve 
allocations  of  Parker-Davis  Project 
power  for  the  post-1987  period  in 
amounts  equal  to  the  current  allocations 
for  each  Parker-Davis  Prefect  contractor 
(49  FR  50587). 

Western  now  finds  that  it  will  be 
unable  to  complete  the  Parker-Davis 
Project  allocation  and  contracting 
process  by  May  31, 1987,  the  termination 
date  of  the  existing  Parker-Davis  Project 
contracts.  Accordingly.  Western's 
Boulder  City  Area  Office  will  likely 
extend  the  existing  Parker-Davis  Project 
contracts  for  a  time  period  that  allows 
for  the  completion  of  the  Parker-Davis 
Project  allocation  and  contracting 
process.  It  would  be  inappropriate  for 
Western  to  delay  the  publication  of  the 
SLCA/IP  Pmal  Allocafions  until 
completion  of  the  Parker-Etevis  Project 
allocation  process  for  several  reasons: 

1.  Further  delays  would  defer  contract 
completion  beyond  the  September  30. 
1987,  date  contemplated  in  the  Criteria 
and  anticipated  by  Western  and  many 
customers; 

2.  By  creating  an  air  of  uncertainty, 
further  delay  could  harm  the  efforts  of 
new  customers  to  obtain  utility 


responsibihty  or  make  arrangements 
with  auxiliary  suppliers  for  the  post-1989 
period'  and 

3.  Failure  to  conclude  the  allocation 
process  in  a  timely  manner  creates 
resource  planning  uncertainties  for  both 
new  and  existing  customers. 

Due  to  this  special  condition.  Western 
will  complete  the  Southern  Division 
allocations  based  on  the  existing  Parker- 
Davis  Project  commitments.  However, 
the  final  allocations  to  Southern 
Division  customers  contained  in  this 
notice  may  be  subject  to  some 
adjustment  upon  completion  of  the  post- 
1987  final  M)P  allocations,  if  there  are 
differences  from  existing  commitments. 

IV.  Summary  of  Comments  on  the 
Proposed  Allocations 

Subsequent  to  publication  of  the 
Proposed  Allocations,  Western  received 
a  number  of  comments  from  interested 
parties.  These  comments  were  presented 
orally  at  the  public  comment  forum  and 
in  written  form  both  during  and 
subsequent  to  the  public  comment 
forum.  Many  of  the  comments  were 
generally  in  support  of  the  proposed 
allocations  and  indicated  that  Western 
had  appropriately  applied  the  allocation 
methodology  contained  in  the  Criteria. 
Other  comments  were  more  specific  and 
require  some  discussion.  Each  of  these 
are  summarized  and  discussed  below. 
Western's  response  to  each  comment  is 
also  summarized. 

1.  Requests  for  Ctarification 

a.  Northern  Division  Reallocations 

The  Criteria  provide  that  any  "long- 
term  firm  energy  with  associated 
capacity  made  available  for  marketing 
because  an  allottee  has  failed  to  acquire 
a  distribution  system  within  the  time 
period  allowed,  or  because  any  allottee 
has  failed  to  accept  a  contract  within 
the  time  period  allowed,  or  because  a 
contract  has  been  terminated,  or 
because  allocations  have  been  reduced 
for  noncompliance  with  contract 
provisions  may  be  administratively 
reallocated  without  further  public 
process."  However,  the  Criteria  are 
explicit  in  providing  a  first-right-of- 
refusal  to  the  cities  of  Enterprise  and 
Hurricane.  Utah,  for  any  energy  and 
associated  capacity  to  be  reallocated. 
The  amount  of  this  first-right-of-refusal 
will  not  exceed  50  percent  of  the  1975-76 
peakloads  of  these  cities. 

(If  Comments:  Several  Northern 
Division  entities  expressed  an  interest  in 
any  post-1989  resources  available  for 
reallocation. 

(2)  Discussion:  The  Criteria  provide  a 
first-right-of-refusal  for  reatlocable 
Northern  Division  resources  to  the  cities 


of  Enterprise  and  Hurricane.  Utah,  up  to 
the  amount  equal  to  50  percent  of  their 
1975-76  peak  loads.  However,  any 
Northern  Division  resources  remaining 
after  these  rights  have  been  exercised 
will  be  available  for  reallocation  to 
interested  Northern  Division  post-1989 
customers.  Such  reallocations  will  be 
effected  administratively  without  further 
public  process. 

(3)  Summary  and  Conclusion:  Any 
reallocation  of  Northern  Division 
resources  will  be  in  accordance  with  the 
Criteria,  giving  first  right-of-refusai  to 
the  cities  of  Enterprise  and  Hurricane, 
Utah. 

b.  Southern  Division  Reallocations 

The  Criteria  provide  that  Resource 
Pools  1  and  2  be  allocated  in  the 
Southern  Division. 

(Ij  Comment  Several  Southern 
Division  entities  requested  clarification 
of  the  policy  which  would  govern  any 
reallocation  of  Southern  Division 
resources.  Specifically,  they  requested 
that  Western  clarify  its  intention  to 
retain  reallocable  Southern  Division 
resources  within  the  Southern  EMvision. 

(2)  Discussion:  Although  the  issue  of 
reallocations  in  the  Southern  Division  is 
not  addressed  directly,  the  Criteria  are 
explicit  in  stating  that  Resource  Pools  1 
and  2  be  allocated  in  the  Southern 
Division  only.  Western  s  intention  is 
that  any  reallocation  of  Southern 
Division  resources  take  place  within  the 
Southern  Division. 

(3f  Summary  and  Conclusions:  Any 
reallocation  of  Southern  Division 
resources  will  be  in  accordance  with  the 
Criteria  and  are  intended  to  be  within 
the  Southern  Division. 

c.  Publication  of  Individual  Allocations 
for  Entities  Receiving  Allocations 
Through  Single  Purchasing  Agent 

The  Criteria  state  that  "Western  may 
contract  with  single  purchasing  agents 
(SPA)  for  two  or  more  allottees.  .  .  ." 
Furthermore,  in  requesting  applications 
for  power,  the  Criteria  call  upon 
interested  and  qualified  entities  to 
specify  the  kilowatlhours  per  kilowatt 
(k^'h/kW)  desired  for  each  season. 

(1)  Comment-  One  entity  applied  both 
individually  and  later  through  an  SPA. 
This  entity  has  since  requested  that 
Western  reconsider  its  initial 
application  rather  than  the  application 
made  on  its  behalf  by  the  SPA  and  grant 
if  a  separate  allocation  from  the  SPA. 

(2)  Discussion:  In  the  Proposed 
Allocations,  allocations  to  entities 
which  are  members  of  SPAs  were 
shown  as  a  single  allocation  to  the  SPA. 
Although  the  amounts  requested  by 
individual  entities  in  kWh/kW  form  the 


\ 


I 

Federal  Register  /  Vol.  52.  No.  63  /  Thursday,  April  2.  1987  /  Notices 


basis  for  the  total  SPA  allocation, 
individual  allocations  to  SPA  members 
were  not  published.  The  City  of  St. 
George,  Utah  (St.  George)  requested  an 
individual  allocation  with  a  kWh/kW 
equivalent  to  an  approximate  35  percent 
load  factor.  Later,  St.  George  requested 
that  its  allocation  be  made  through  the 
SPA  known  as  Utah  Associated 
Municipal  Power  System  (UAMPS). 
Most  recently,  St.  George  has  asked 
Western  to  reconsider  its  original 
application  and  grant  a  final  allocation 
on  the  basis  of  the  original  application. 
St.  George  contends  that  this  approach 
is  necessary  in  order  for  St.  George  to 
have  the  means  to  confirm  that  the 
resources  it  actually  receives  through 
UAMPS  are  equal  to  those  allocated 
from  Western. 

Western  has  concluded  that  it  will 
grant  St.  George's  request  for  an 
allocation  in  the  amount  specified  in  its 
original  application.  An  amount  equal  to 
this  allocation  will  then  be  deducted 
from  the  total  allocation  to  UAMPS. 
Western  considers  this  approach  to  be 
equitable  because,  based  on  the 
assumption  that  UAMPS'  application  on 
behalf  of  St.  George  accurately  reflects 
the  allocation  St.  George  originally 
requested,  neither  party  will  suffer 
reductions  in  their  net  allocations. 

(3)  Summary  and  Conclusion:  St. 
George  will  receive  an  individual 
allocation  equal  to  the  amount  it  would 
otherwise  receive  if  the  allocation  were 
to  remain  associated  with  UAMPS,  An 
amount  equal  to  this  allocation  will  be 
deducted  from  the  total  allocation  to 
UAMPS. 

d.  Allocation  of  Resource  Pools  7  and  8 
(Conservation  and  Renewable  Energy 
incentive) 

In  the  Criteria,  Western  notes  the 
creation  of  special  resource  pools  (7  and 
8)  to  provide  post-1989  contractors  with 
additional  incentive  to  develop 
outstanding  conservation  and 
renewable  energy  programs.  The 
Criteria  direct  that  these  resources  will 
be  allocated  through  a  future  public 
process. 

(1)  Comment:  Some  commentors 
requested  information  about  Western's 
plans  for  allocating  the  resources 
reserved  for  its  Conservation  and 
Renewable  Energy  Incentive  Program 
(C&RE  Incentive  Program).  Specifically, 
they  asked  about  the  timetable  for  such 
allocations. 

(2)  Discussion:  In  accordance  with  the 
Criteria,  it  is  Western's  intention  to 
define  procedures  for  the  C&RE 
Incentive  Program  in  a  future  public 
process.  Although  no  definite  schedule 
for  this  process  has  been  established. 
Western  expects  it  to  begin  sometime 


prior  to  the  end  of  1989.  All  post-1989 
customers  and  interested  parties  will  be 
informed  about  the  timetable  for  this 
process  as  soon  as  it  is  established.  In 
the  interim.  Western  will  market  the 
resources  reserved  for  the  C&RE 
Incentive  Program  on  a  short-term  basis. 

(3)  Summary  and  Conclusion: 
Western  will  establish  procedures  for 
the  C&RE  Incentive  Program  in  a  future 
public  process.  Customers  will  be 
notified  of  the  timetable  for  this  process 
once  it  has  been  established.  Reserved 
resources  will  be  marketed  on  a  short- 
term  basis  in  the  interim. 

e.  Adjustments  to  Allocations  to 
Collbran  and  Rio  Grande  Projects 
Customers 

The  Proposed  Allocations  reflect 
certain  adjustments  mandated  by  the 
Criteria  to  those  existing  customers  of 
the  Collbran  and  Rio  Grande  Projects  in 
order  to  share  the  benefits  from  project 
integration  and  distribute  them  among 
all  Northern  Division  customers.  In 
addition,  the  Proposed  Allocations  state 
that  allocations  to  the  existing 
customers  are  contingent  upon  the 
continuation  of  the  contracts  now  in 
effect  for  the  sale  of  the  Collbran  and 
Rio  CraQde  Projects'  resources  through 
September  1989.  If  power  purchases 
from  these  projects  are  discontinued,  or 
if  Western  is  not  assured  that 
anticipated  revenues  will  be  received 
during  this  period,  additional 
adjustments  of  the  Collbran  and  Rio 
Grande  Projects  customers'  post-1989 
allocations  may  be  necessary. 

(1)  Comments:  One  commentor 
requested  clarification  of  the  possible 
additional  adjustments  to  small  project 
customers'  allocations  contemplated  in 
the  Proposed  Allocations.  Another 
commentor  expressed  the  opinion  that 
the  project  integration  related 
adjustments  will  have  adverse  impacts 
on  its  post-1989  allocation. 

(2)  Diecussion:  The  purpose  of  the 
possible  adjustments  to  Rio  Grande  and 
Collbran  Projects  customers  indicated  in 
the  Proposed  Allocations  is  to  provide 
additional  incentive  to  these  customers 
to  continue  their  purchases  of  the  small 
project  resources.  These  customers  will 
benefit  from  the  integration  of  the  Rio 
Grande  and  Collbran  Projects  with  the 
Colorado  River  Storage  Project  (CRSP). 
Part  of  this  benefit  is  provided  as  an 
inducement  to  the  small  project 
customers  to  continue  to  purchase  the 
relatively  higher  cost  resources  of  the 
small  projects  until  project  integration  is 
achiev^.  If  the  Rio  Grande  and 
Collbran  Projects  customers  were  to 
discontinue  their  purchases  of  these 
resources  prior  to  project  integration, 
Western  could  lose  revenue  and/or 


incur  additional  expenses  which  may 
jeopardize  the  timely  repayment  of  these 
projects.  Under  such  circumstances. 
Western  would  reduce  the  benefits  to 
the  small  project  customers  in  order  to 
compensate  for  the  difficulties  that  such 
circumstances  would  entail.  Any 
adjustments  would  be  in  the  form  of         , 
reductions  in  the  SLCA/IP  allocations  to 
the  small  project  customers.  In  the 
unlikely  event  that  such  adjustments 
become  necessary,  it  will  be 
accomplished  administratively,  and  the 
additional  resources  would  be 
reallocated  in  the  Northern  Division  in 
accordance  with  the  Criteria. 

With  regard  to  the  project  integration 
related  adjustments  to  the  small  project   • 
customers'  allocations  that  have  already 
occurred,  all  entities  were  given  the 
opportunity  to  offer  comments  on  the 
adjustments  prior  to  publication  of  the 
Criteria.  All  comments  were  carefully 
analyzed  and  addressed  in  the  final 
publication.  Therefore.  Western  will  not 
reiterate  what  has  already  been 
discussed,  but  refers  commentors  on  this 
issue  to  the  Criteria  development 
process  and  specific  Federal  Register 
notices  previously  mentioned  in  the 
Background  section. 

f3J  Summcuy  and  Conclusion:  In  the 
event  that  the  customers  of  the  Rio 
Grande  and  Collbran  Projects  are  to 
discontinue  existing  contracts  for  these 
resources,  Western  will  reserve  the 
prerogative  to  make  adjustments  to  their 
allocations  of  SLCA/IP  resources.  If 
such  adjustments  are  necessary,  the 
additional  resources  available  will  be 
reallocated  administratively  in 
accordance  with  the  Criteria. 

2.  Input  Data  Errors 

a.  City  of  Holyoke.  Colorado 

As  noted  above,  all  entities  initially 
wanting  a  post-1989  allocation  were 
required  to  provide  Western  with  APD 
by  December  30. 1983.  This  APD  was 
used  in  determining  the  eligibility  of 
interested  entities  and  forming  the  basis 
for  Northern  Division  Participating 
Customers'  allocations.  In  addition,  the 
APD  was  used  to  determine  3-year 
average  energy  for  the  energy  limitation 
applied  to  all  customers. 

(1)  Comment:  The  City  of  Holyoke. 
Colorado  (Holyoke).  requested  that 
corrections  be  made  to  erroneous  energy 
data  contained  in  its  APD.  It  also 
requested  that  full  consideration  be 
given  to  the  corrected  energy  and 
capacity  figures  for  1982. 

f2J  Discussion:  Western  performed  an 
analysis  to  determine  the  likely  affect 
that  this  correction  would  have  on 
Holyoke's  allocation  and  determined 


that  this  change  alone  will  have  no 
impact  on  Holyoke  or  other  Northern 
Division  Existing  Customers. 

In  the  interest  of  maintaining  correct 
APD,  Western  considered  the  requested 
changes  in  Holyoke's  file  to  be 
appropriate.  The  new  data  were  used  to 
compute  the  Proposed  Allocations,  but 
did  not  have  any  impact  on  the  outcome. 

(3)  Summary  and  Conclusion: 
Holyoke's  APD  has  been  changed  to 
reflect  accurate  data  for  energy  use  in 
1982.  The  new  data  were  considered  in 
determining  Holyoke's  final  allocations, 
but  did  not  have  any  impact  on  the 
outcome. 

b.  Municipal  Subdistrict,  Northern 
Colorado  Water  Conservancy  District 

(1)  Comment:  The  Municipal 
Subdistrict,  Northern  Colorado  Water 
Conservancy  District  (Municipal 
Subdistrict)  requested  that  Western  use 
its  correct  name  in  the  final  allocations. 

(2)  Discussion:  The  Municipal 
Subdistrict  explained  that  it  is  a 
separate  legal  entity  from  the  Northern 
Colorado  Water  Conservancy  District, 
and  that  this  correction  should  be 
reflected  in  all  references  to  the 
Municipal  Subdistrict  in  future 
publications  by  Western. 

(3)  Summary  and  Conclusion: 
Western  will  refer  to  the  Municipal 
Subdistrict  by  its  correct  title  in  future 
publications  and  correspondence, 
including  the  final  allocations. 

3.  Allocation  Methodology 

a.  Issues  Raised  by  Utah  Power  and 
Light  Company 

Throughout  the  formulation  of  the 
post-1989  Criteria,  the  Utah  Power  and 
Light  Company  (UP&L)  has  consistently 
opposed  fundamental  elements  of 
Western's  Criteria  with  particular 
objection  to  Western's  interpretation  of 
preference  laws.  Western  has  addressed 
each  of  UP&L's  comments  carefully 
throughout  the  public  participation 
process. 

A  conditional  application  for  post- 
1989  allocations  to  UP&L  on  its  own 
behalf  and  on  behalf  of  143  cities,  towns, 
and  counties  it  serves  in  Utah  and 
Wyoming  was  received  by  Western 
before  the  April  8  deadline.  However, 
for  reasons  discussed  in  detail  in  the 
Criteria  and  the  proposed  allocations, 
UP&L  and  141  of  the  143  UP&L  customer 
cities,  towns,  and  counties  did  not 
receive  an  allocation.  The  two  entities 
receiving  an  allocation  are  taking  steps 
to  attain  utility  responsibility  in 
accordance  with  the  Criteria, 
independent  from  the  UP&L  application. 

On  October  31, 1986.  UP&L  filed  a 
Complaint  for  Declaratory,  Injunctive. 
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and  Other  Relief  (Complaint)  against 
Western  and  the  Department  of  Energy 
in  the  United  States  District  Court  for 
the  District  of  Utah  in  Salt  Lake  City 
seeking,  among  other  things,  to  nullify 
the  Criteria  and  Western's 
interpretation  of  preference  laws. 

(1)  Comment:  UP&L  reiterates  all 
comments  made  during  the  formulation 
of  the  Criteria  and  incorporates 
allegations  made  against  Western  in  its 
Complaint  into  the  public  record. 

(2)  Discussion:  As  noted  above. 
Western  has  carefully  and  thoroughly 
addressed  all  of  UP&L's  comments  on 
the  Criteria.  Summaries  of  these 
comments  and  Western's  detailed 
responses  can  be  found  in  the 
discussion  of  comments  published  with 
the  Criteria  in  the  Federal  Register  on 
February  7, 1986,  at  51  FR  4844  and 
Western's  "Revised  Proposed  Post-1989 
General  Power  Marketing  and 
Allocation  Criteria"  published 
September  4, 1984,  at  49  FR  34900. 
Western  will  not  detail  what  has 
already  been  stated,  but  reiterates  its 
positions. 

As  for  the  issues  raised  in  UP&L's 
Complaint,  Western  will  respond 
appropriately  in  the  proper  forum. 

(3)  Summary  and  Conclusion: 
Western  reiterates  its  positions  on  the 
numerous  comments  made  by  UP&L  on 
the  Criteria.  Western  will  respond  to  the 
issues  raised  by  UP&L's  Complaint  in 
the  appropriate  manner. 

b.  Equity  Issues 

The  allocation  methodologies  are 
described  at  length  in  the  Criteria.  The 
Proposed  Allocations  and  final 
allocations  were  prepared  pursuant  to 
these  methodologies.  Essentially, 
allocations  to  existing  customers  were 
based  on  existing  contract  rates  of 
dehvery  with  Western,  and  allocations 
to  participating  customers  are  based 
upon  historic  load  data  presented  in 
APD. 

(IJ  Comment-  Western's  allocation 
methodology  is  unfair  and  fails  to 
achieve  its  avowed  goal  of  promoting 
widespread  use  of  Federal  resources.  A 
more  equitable  allocation  methodology 
would  base  allocations  on  the  number  of 
end  users  in  each  entity's  jurisdiction. 

(2)  Discussion:  A  discussion  of  issues 
involving  the  allocation  methodology 
appeared  in  the  discussion  of  comments 
published  with  the  Criteria  in  the 
Federal  Register  on  February  7, 1986. 
This  comment  pertains  to  the  final 
Criteria,  and  Western  reincorporates  by 
reference  the  justification  for  its 
positions  in  this  notice. 

(3)  Summary  and  Conclusion: 
Western's  position  on  the  allocation 


method  is  clearly  outlined  in  the  Criteria 
and  is  reiterated  by  Western. 

c.  Southern  Division  Energy  Limitation 

The  Criteria  restrict  energy 
allocations  to  Southern  Division  entities 
on  the  basis  of  their  other  Federal 
resource  allocations,  including 
allocations  from  the  Boulder  Canyon 
Project  (BCP)  and  the  Parker-Davis 
Project.  However,  the  BCP  and  PDP 
allocations  are  based  upon  a  7-month 
summer  season,  whereas  the  SLCA/IP  is 
allocated  on  the  basis  of  a  6-month 
summer  season.  As  a  result,  Western 
transferred  one-seventh  of  all  Southern 
Division  entities'  BCP  and  PDP  summer 
allocations  (March)  to  the  SLCA/IP 
winter  season  in  order  to  make  an 
accurate  comparison.  Several  entities 
were  affected  by  the  energy  limitation. 

(IJ  Comment:  Western  erred  in  its 
application  of  the  energy  limitation  and 
Electrical  District  Number  Seven  (ED«7) 
should  not  have  been  subject  to  an 
energy  limitation.  Western's  error  was 
in  assuming  that  the  March  allocations 
from  the  BCP  and  PDP  were  equal  to 
one-seventh  of  the  summer  season  when 
actual  percentages  varied.  The  actual 
allocation  to  ED#7  should  be  3,669.953 
kWh  and  1,649  kW  in  the  winter  season 
and  10.619.670  kWh  and  4.808  kW  in  the 
summer  season.  Other  Southern 
Division  entities  were  also  impacted  as 
a  result  of  Western's  assumptions. 

(2)  Discussion:  Western  reviewed  the 
impacts  of  the  approach  used  to 
determine  the  6-month  seasonal  split  of 
po8t-1987  BCP  and  existing  PDP 
resources  among  existing  CRSP 
Southern  Division  customers.  Po8t-1987 
BCP  and  existing  PDP  capacity  and 
energy  are  marketed  in  a  7-month 
summer  season  and  a  5-month  winter 
season.  Since  the  SLCA/IP  resources 
will  be  marketed  in  two  6-month 
seasons,  it  was  necessary  to  adjust 
Southern  Division  other  Federal 
resource  allocations,  such  as  BCP  and 
PDP,  in  order  to  apply  the  energy 
limitation  test.  Proposed  allocations 
were  adjusted  for  Southern  Division 
customers  by  moving  one-seventh  (14.3 
percent)  of  each  customer's  post-1987 
summer  BCP  and  existing  summer  PDP 
long-term  energy  commitment  to  the 
winter  season.  "The  adjusted  seasonal 
total  energy  amounts  were  then  used  in 
applying  the  energy  limitation  test  to 
SLCA/IP  energy  allocations  for  each 
Southern  Division  customer. 

Upon  further  review  of  the 
relationship  of  the  historic  deliveries  of 
BCP  and  PDP  energy,  particularly  in  the 
month  of  March,  as  compared  to  the 
total  7-month  summer  season.  Western 
discovered  that  the  existing  Southern 
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Division  customers  received  a  range  of 
5.2  to  16.7  percent  of  total  summer 
season  BCP  energy  in  March.  A  similar 
range  was  discovered  for  PDP 
customers.  It  was,  therefore,  concluded 
that  application  of  the  one-seventh 
adjustment  had  adversely  affected  a 
majority  of  Southern  Division 
customers.  The  data  used  to  arrive  at 
this  determination  included  1985-86 
actual  deliveries  of  BCP  and  PDP 
resources  to  Southern  Division 
customers  with  the  exception  of  Arizona 
Power  Authority  (APA)  members.  Data 
used  to  determine  the  distribution  of 
APA's  BCP  resources  were  based  on 
projected  posl-1987  deliveries. 

(3)  Summary  and  Conclusion: 
Western's  simplified  adjustment  of  the 
Southern  Division  seasonal  energy 
entitlements  to  resources  from  the  BCP 
and  PDP  in  the  proposed  allocations  did 
not  result  in  a  reasonable  determination 
of  6-month  summer  and  winter 
distribution  of  BCP  and  PDP  energy. 
Western  has  therefore  prepared  a 
revised  estimate  of  the  6-month 
seasonal  distribution  of  post-1987  BCP 
and  existing  PDP  energy  based  upon 
recent  historical  distributions  and  has 
used  these  individualized  distributions 
of  seasonal  resources  in  the  energy 
limitation  test  for  each  Southern 
Division  customer. 

4.  Specific  Allocation  Issues 

a.  U.S.  Fish  and  Wildlife  Service, 
Regions  2  and  6 

The  U.S.  Fish  and  Wildlife  Service 
Region  2  (F&WS  Region  2)  received  a 
proposed  post-1989  allocation  from 
Resource  Pools  5  and  6  for  Dexter 
National  Fish  Hatchery  (Dexter  NFH)  in 
southwestern  New  Mexico  of  32,329 
kWh  of  energy  and  14  kW  of  capacity  in 
the  winter  season  and  19,532  kWh  of 
energy  and  6  kW  of  capacity  in  the 
summer  season. 

(1)  Comments:  Due  to  the  inability  to 
make  feasible  wheeling  arrangements 
for  Dexter  NFH,  F&WS  Region  2  notified 
Western  of  its  intent  to  withdraw  from 
the  post-1989  allocation  process.  U.S. 
Fish  and  Wildlife  Service  Region  6 
(F&WS  Region  6]  later  requested  that 
F&WS  Region  2'8  allocation  for  Dexter 
NFH  be  transferred  to  the  Jackson 
National  Fish  Hatchery  (Jackson  NFH) 
in  northwestern  Wyoming. 

(2)  Discussion:  F&WS  Region  2'8 
withdrawal  from  the  allocation  process 
is  undisputed.  However,  Western  cannot 
allocate  the  Dexter  NFH  allocation  to 
F&WS  Region  6.  Although  F&WS  Region 
6  submitted  APD  for  Jackson  NFH.  it 
was  found  to  be  ineligible  for  an 
allocation  based  upon  the  size  of  its 
1980-82  loads. 


(3)  Summary  and  Conclusion: 
Western  will  withdraw  F&WS  Region 
2's  application  for  an  allocation  to  the 
Dexter  NFH.  F&WS  Region  6  is  not 
eligible  to  receive  F&WS  Region  2*8 
refused  allocation.  F&WS  Region  2's 
refused  allocation  was  redistributed  to 
all  remaining  Resource  Pools  5  and  6 
allottees  in  the  final  allocations. 

b.  U.S.  Army  Yuma  Proving  Grounds 

U.S.  Army  Yuma  Proving  Grounds 
(YPG)  is  a  Southern  Division  existing 
customer.  The  Proposed  Allocations  to 
YPG  from  Resource  Pools  1  and  2  were 
1,041,337  kWh  of  energy  and  415  kW  of 
capacity  in  the  winter  season  and 
732.781  kWh  of  energy  and  347  kW  of 
capacity  in  the  summer  season.  In 
addition.  YPG  was  given  the  first-right- 
of-refusal  for  unallocated  winter  season 
capacity  remaining  in  the  Southern 
Division. 

(1)  Comment:  Western's  proposed 
allocation  to  YPG  is  adverse  to  YPG's 
interest  and  deviates  from  the  historic 
load  and  CRSP  allocation  to  YPG.  The 
allocation  methodology  used  to 
determine  these  allocations  is  unfair. 
YPG  should  be  given  a  first-right-of- 
refusal  for  any  reallocable  Southern 
Division  resources. 

(2)  Diacussion:  YPG  was  subject  to  the 
same  allocation  methodology  as  all 
other  Southern  Division  allottees.  YPG's 
allocation  is  a  direct  result  of  its 
application  and  the  nature  of  the 
seasonal  division  of  resources  available 
to  the  Southern  Division.  However, 
because  YPG's  application  requested  an 
allocation  at  a  seasonal  energy  factor 
(SEF)  higher  than  the  pool  SEF,  Western 
offered  YPG  a  first-right-of-refusal  for 
unallocated  winter  seasonal  capacity. 
YPG  refused  this  offer. 

Instead,  'YPG  has  requested  that  it  be 
given  a  first-right-of-refusal  for  any 
reallocable  summer  season  resources.  A 
number  of  other  Southern  Division 
entities  have  also  expressed  a  desire  for 
equitable  treatment  in  any  reallocation 
procedure.  In  light  of  this  interest  and 
because  YPG  has  been  equitably  treated 
in  the  allocation  process.  Western  does 
not  consider  'YPG  to  be  eligible  for  first- 
right-of-refusal  for  reallocable  resources 
and  will  not  commit  a  special  priority 
for  future  reallocable  resources  to  YPG. 

(3)  Summary  and  Conclusion: 
Westers  has  no  basis  for  altering  YPG's 
allocation,  nor  will  it  commit  a  special 
priority  to  YPG  for  reallocable 
resources.  YPG  will  be  eligible  for  a 
reallocation  of  resources  on  the  same 
basis  at  other  Southern  Division 
allottees. 


c.  U.S.  General  Services  Administration 

The  U.S.  General  Services 
Administration  (GSA)  submitted  all 
requested  APD  prior  to  the  deadline  and 
was  expected  to  submit  an  application 
for  a  post-1989  allocation.  However. 
GSA  did  not  submit  an  application  for 
power  and  was  dropped  from  the  list  of 
eligible  entities. 

(1)  CommeaL-  GSA's  failure  to  submit 
an  application  was  due  to  a 
misunderstanding  of  the  process. 
Western  should  still  grant  GSA  an 
allocation. 

f2j  Discussion:  While  Western 
considers  GSA's  situation  unfortunate, 
the  Criteria  are  explicit  about  the 
consequences  of  failure  to  follow  the 
application  procedure.  One  of  the 
essential  elements  of  that  procedure 
was  the  April  8, 1986,  deadline.  GSA 
clearly  did  not  meet  this  deadUne  and 
bears  sole  responsibility  for  its  failure. 
In  fact,  GSA  did  not  submit  an 
application  despite  being  contacted  by 
Western  and  reminded  of  the  deadline 
by  telephone. 

It  would  not  be  equitable  for  Western  • 
to  grant  an  exception  in  this  case  and 
not  in  others. 

(3)  Summary  and  Conclusion: 
Western  will  not  reconsider  GSA's 
eligibility  for  a  final  allocation. 

5.  Other  Issues 

a.  Wheeling  Arrangements  for  the  City 
of  Truth  or  Consequences,  New  Mexico 

Presently,  Western  pays  the  wheeling 
costs  associated  with  transmitting  CRSP 
and  Rio  Grande  Project  firm  power 
purchased  by  the  City  of  Truth  or 
Consequences,  New  Mexico  (TorC), 
from  the  West  Mesa  or  Elephant  Butte 
Equivalent  Federal  points  of  delivery 
(EFPOD)  to  TorC's  Hot  Springs 
Substation.  This  arrangement  was  made 
to  replace  service  formerly  available 
over  Federal  transmission  faciUties 
which  were  sold  prior  to  the  expiration 
of  existing  commitments  to  TorC.  The 
arrangement  covers  only  firm  purchases 
and  will  terminate  at  the  end  of  the 
current  contract  period.  TorC  is 
responsible  for  the  wheeling  costs 
associated  with  CRSP  peaking  power 
since  its  contract  for  peaking  power  was 
executed  after  the  sale  of  the  Federal 
transmission  facilities.  The  Criteria 
require  that,  begirming  with  the  post- 
1989  contract  period.  TorC  will  assume 
responsibility  for  all  wheeling  costs 
beyond  its  assigned  EFPOD. 

(1)  Comment:  One  commentor 
expressed  concern  about  the  impact  of 
Western's  decision  to  terminate  its 
wheeling  arrangement  with  TorC 
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beginning  with  the  posl-1989  contract 
period. 

(2)  Discussion:  It  has  always  been  the 
intention  of  the  United  States  to 
discontinue  its  special  arrangement  with 
TorC  to  pay  wheeling  costs  beyond  the 
EFPODs.  This  is  illustrated  by  the  fact 
that  it  refused  to  extend  the 
arrangement  to  cover  CRSP  peaking 
power  costs.  Most  recently,  Western 
included  a  provision  in  the  Criteria 
which  made  explicit  its  intention  not  to 
pay  the  wheeling  costs  associated  with 
delivery  of  power  beyond  its  EFPODs, 
except  on  a  passthrough  cost  basis. 

(3)  Summary  and  Conclusion: 
Western  will  abide  by  the  terms  of  the 
Criteria  which  require  the  contractors  to 
pay  for  wheeling  services  beyond  the 
EFPODs. 

b.  Administrative  Procedures 

Throughout  the  process  of  formulating 
the  post-1989  Criteria  and  Proposed 
Allocations,  Western  has  afforded 
potential  applicants  and  interested 
parties  with  numerous  opportunities  for 
public  participation.  Among  these 
opportunities  have  been  four  public 
information  forums,  two  formal  public 
comment  forums,  and  two  opportunities 
for  written  comments. 

(J J  Comment-  Western  did  not  afford 
an  opportunity  for  on-the-record  public 
comment  on  the  final  Criteria. 

(2)  Discussion:  The  final  Criteria  were 
the  result  of  an  extensive  administrative 
undertaking  that  included  full 
accommodation  of  the  public 
participation  process.  Interested  parties 
were  given  numerous  occasions  to 
participate  in  the  development  of  the 
Criteria  and  such  participation  was 
welcomed.  Many  individuals  and 
entities  did  participate.  In  some  cases. 
Western  saw  merit  in  the  comments  it 
received,  and  such  input  was  reflected 
in  the  final  Criteria.  In  other  cases, 
although  they  were  undoubtedly 
thoughtful.  Western  did  not  consider 
some  suggestions  appropriate  and  those 
were  not  incorporated.  In  every 
instance,  careful  analysis  of  public 
comments  was  initiated  and  reported  in 
the  Federal  Register  notice  published 
February  7, 1986.  However.  Western 
was  not  obligated  to  provide  a  formal 
comment  period  on  the  final  Criteria. 

f3)  Summary  and  Conclusion: 
Western  is  mindful  of  public  comments 


and  concerns  about  its  marketing 
activities.  With  regard  to  the  Criteria. 
Western  afforded  potential  applicants 
and  interested  parties  with  numerous 
formal  and  informal  opportunities  for 
public  participation. 

V.  Summary  of  Revisions 

1.  Input  Data 

The  following  changes  to  input  data 
were  effected: 

a.  City  of  Holyoke,  Colorado 

The  APD  submitted  by  Holyoke  was 
subjected  to  minor  modifications  to 
correct  erroneous  data.  These 
corrections  pertained  to  Holyoke's 
historic  energy  and  load  data.  These 
corrections  alone  had  no  impact  on 
Holyoke's  final  allocation. 

b.  Municipal  Subdistrict.  Northern 
Colorado  Water  Conservancy  District 

The  title  of  the  Municipal  Subdistrict 
was  changed  to  reflect  the  words 
"Municipal  Subdistrict." 

2.  Allocation  Methodology 

The  following  changes  in  allocation 
methodology  were  effected: 

a.  Southern  Division  Energy  Limitation 

Western  has  prepared  a  revised 
estimate  of  the  6-month  seasonal 
distribution  of  po8t-1987  BCP  and 
existing  PDP  energy  based  on  actual 
1985-86  deliveries  and.  in  the  case  of 
APA  members,  on  projected  post-1987 
distributions.  These  individualized 
distributions  of  seasonal  resources 
provided  the  basis  for  calculating  the 
energy  limitation  test  for  each  Southern 
Division  Customer. 

b.  Other  Federal  Resources 

As  discussed  in  Section  III.,  "Southern 
Division  Allocation  Methodology." 
existing  rather  than  post-1987 
allocations  from  the  PDP  were  used  in 
determining  the  energy  limitation  for 
total  Federal  resources. 

3.  Specific  Allocations 

The  following  changes  in  allocations 
were  effected: 

a.  U.S.  Fish  and  Wildlife  Service. 
Region  2 

The  F&WS  Region  2  allocation  for 
Dexter  NFH  was  deleted,  and  the 


resources  have  been  redistributed 
among  other  Resource  Pools  5  and  6 
allottees  in  these  final  allocations. 

b.  City  of  St.  George.  Utah 

Allocations  to  St.  George  are  separate 
from  the  allocation  to  UAMPS.  The 
allocation  to  UAMPS  is  reduced  by  the 
amount  of  St.  George's  individual 
allocation. 

c.  Changes  in  Final  Allocations  Due  to 
Limits  on  Total  Federal  Resources 

In  accordance  with  the  requirements 
of  the  Criteria,  final  allocations  to 
Northern  Division  Existing  CRSP 
Customers  in  the  Loveland  Area  and 
Southern  Division  CRSP  Customers 
reflect  adjustments  for  receipt  of  other 
Federal  resources  from  the  Loveland 
Area  Integrated  Projects  (LA/IP)  and  the 
BCP  and  PDP,  respectively.  Some  of 
these  adjustments  were  not  reflected  in 
the  Proposed  Allocations,  as  the  final 
allocations  from  the  LA/IP  were  not 
completed  at  the  time  the  proposed 
allocations  were  published.  Final 
allocations  from  the  Boulder  Canyon 
Project  were  unchanged  from  those 
assumed  in  the  Proposed  Allocations. 
As  noted  earlier,  PDP  existing 
commitments  were  used  in  place  of 
post-1989  commitments.  A  more 
complete  discussion  of  this  limitation  is 
contained  above  and  in  the  Criteria  and 
the  Proposed  Allocations. 

VI.  Final  Allocations 

1.  Southern  Division 

Table  1:  Final  SLCA/IP  Post-89 
Allocations  to  Southern  Division 
Existing  Customers. 

2.  Northern  Division 

Table  2:  Final  SLCA/IP  Post-1989 
Allocations  to  Northern  Division 
Existing  Customers. 

Table  3:  Final  SLCA/IP  Post-1989 
Allocations  to  Northern  Division 
Participating  Customers  and  Special 
Allocations. 

Issued  at  Golden,  Colorado.  March  13, 
1987. 

William  H.  Clagett, 

Administrator. 
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Table  1.— Post-1989  Slca/IP  Auocatkdns  Southern  Division  Existing  Customers 


Customer 
(2) 

Resource  pool  1— winter 
season 

Resource  pool  2— summer 
season 

Customer  group 
(1) 

Capacity 
(MW) 

(3) 

Energy 
(MWH) 

(4) 

Capacity 
(MW) 

(5) 

Energy 
(MWH) 

(6) 

5^rMjttv)fTi  Divi^on 

Ak-Chin  Indian  Communitv 

1.920 
13.568 
0.302 
29.477 
0.881 
2.880 
3.680 
0.233 
2.633 
0.000 
0.729 
2.373 
0.272 
0.000 
1.761 
1.616 
0.560 
52.113 
1.840 
0.00 
0.363 
0.448 
0.912 
0.415 

4,273.433 

30,197.295 

671,748 

65.603.370 

1.933.623 

6.409.748 

8.189.262 

518.682 

5.859.936 

0.000 

1.623.416 

5.280.927 

606.459 

0.000 

3,918.404 

3,596.519 

1,246.991 

115.980.178 

4.094.242 

0.000 

806.788 

996.974 

1,993.462 

1,040.333 

4.244 
27.275 
0.400 
22.420 
0.442 
8.631 
4.897 
1.274 
2.948 
6.245 
4.807 
5.748 
1.162 
1.887 
5.243 
2.364 
1.227 
103.224 
1.366 
0.882 
0.556 
0.146 
^265 
0.347 

9,373.563    ' 

Existing  Customers 

appa _ 

Chandler  Heights  Qtms  I.D.D 

Cokxado  River  Commission 

60.248.025 

881.769 
49.521.181 

Cotorado  River  Irr./Power 

Electrical  District  #3 „ — 

Electrical  District  #4 

Electrical  District  #5-M 

Electrical  District  #5-P — 

ElectncaJ  District  #6 

Electrical  District  #7 

1,011.397 
19,063.962 
10.815.570 
2.813.842 
6.510.552 
13,794.786 
10,618756 

Maricopa  County  MWCD  No.  1 

Ocotilto  WCO „ 

Queen  Creek  In-.  Oist _ 

Roosevelt  Irr.  Dist 

12,697.156 
2.566.706 
4.167.452 

11.581.167 

Rooseveft  Water  Cons.  OisL 

5.221.513 

Safford,  AZ 

Salt  River  Protect  

2.710.445 
228.005.552 

San  Carlos  kr.  Project 

San  Tan  lir.  District . 

Thatcher,  AZ 

Wellton-Mohawk  Irr.  Disl 

3.018.303 

1.948.991 

1,228.656 

320.783 

Williams  AFB _.    

Yuma  Proving  Grounds 

5.002.065 
732.808 

Total.  Southern  Diviskm  Ensting 

-f 

118.976  » 

264.842.000 

210.000 

463.854.000 

'  24-KW  urudtocated. 


Table  2.— Post-1989  SLCA/IP  Allocations  Northern  Division  Existing  Customers  Lovelano  Area 


Resource  pool  3— winter 
season 

Resource  pool  4— summer 
season 

Customer  group 

Customer 

Capacity 
(MW) 

Energy  (MWH) 

Capacity 
(MW) 

Energy  (MWH) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Northern  Division _ 

Center.  CO.. 
Cokxado  Sp 
Fleming.  CO 
Fort  Morgan 
Frederick.  O 
Haxtun.  CO. 
Holyoke.  CO 
Lamar.  CO .. 
Platte  River 
Pueblo  AmTj 
Torrington,  \ 
Tri-State  (C( 

1.801 
64.864 
0.068 
9.061 
0.045 
0.546 
2.023 
2.663 

145.955 
2.856 
1.302 

226.027 
0.039 
6.731 
1.059 
1.411 

3.945.115 

141,272.844 

141.403 

19,015.973 

115.384 

1,103.302 

4,214.092 

5.555.122 

382.403.019 

6.253.067 

2.673.435 

472.836.547 

86.267 

14.727.997 

2.318.709 

2.950.599 

1.062 
16.289 
0.087 
8.584 
0.038 
0.575 
1.598 
2.192 

113.902 
2.641 
1.922 

272.938 
0.050 
5.036 
0.051 
1.223 

2.330.498 

Existing  Customers _ „ 

rings,  CO 

35.559.318 

Loveland  Area _ „ _.. 

0  ....!.r.!  ""~"Z-Z. 

188.137 

18.495.260 

95.511 

1.217.513 

~ 

3,441.244 
4,715.263 

t  Depot 

VY ™ „. 

>WY) 

273,363.902 
5.820.433 
4,127.592 

587,818.883 

WiHwoodLT 
WMPA - 

&PWR....      

108.933 
10,775.528 

Wray.  CO ... 
Yuma.  CO .. 

1 

1.104.557 

— 

2.634.474 

Subtotal.  Loveland  Area 

446.471 

1.059.621.875 

428.658 

951.797.046 

Northern  Division 

Aztec.  NM.. 
BrighamCitj 
Defense  De( 
Delta.  CO ... 
Delta-Montn 
Deseret  G& 
Dixie- Escali 

2.778 

12.594 

3.532 

1.211 

0.916 

110.346 

24.085 

21.127 

0.420 

17.577 

0.285 

6.082.158 

27.577.769 

7.734.000 

2.650.876 

2.005.620 

230.865.569 

50.110.977 

46.260.616 

919.907 

42.676.272 

623.970 

2.039 

8.932 

3.169 

1.061 

1.269 

101.616 

19.072 

16.328 

0.578 

15.968 

0.393 

4.494.653 

Existino  Customers 

f,  UT 

19,650.298 

Salt  Lake 

Dot  Oaden.  UT 

6,984.667 

City  Area 

2,337.584 

use  E.A 

2,796.194 

T 

218,834.447 

inte  E.A 

40,956.172 

Doe-Albuq. 
Empire  Elec 
Farmington, 
Grand  Valle 

Oper.  0« „ 

trie  E.A 

35.985.282 
1.272.793 

NM 

35.191.494 

y  Rural  Power 

867.077 
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Table  2.— Post-1989  SLCA/IP  AaocATiONS  ^4oRTHeRN  Division  Existing  Customers  Lovelano  Area— Continued 


Customer  grotip 


Customer 


Resource  pod  3— vnnter 
season 


Capacity 
(MW) 


Energy  (MWH) 


Resource  pool  4— summer 
season 


Capacity 
(MW) 


Energy  (MWH) 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


Subtotal,  Salt  l^ke  City  Area 

Total.  Northern  Division  Existing., 


Gunnison,  CO „ 

Gunnison  County  EA 

Holy  Cross  E.A 

Irea.„ 

U  Plata  EA 

Navs^o  Tribal  UT.  Ath 

Oak  Creek.  CO 

Page.  AZ 

Plain*  G&T 

S.  De  Crwto  EA 

San  Isabel  EA 

San  Luis  Vly  Rea 

San  Miguel  EA 

Southeast  Co  Pwr  Atti 

St.  George,  UT _ „ „ 

Tmth  or  Consequences,  NM . 

UAMPS 

UMPA.„ _ 

Weber  Basin  Cons.  DisL  .„ 

White  River  E.A 

Yampa  VLY  E.A 


7.225 
0.339 
1.661 
27.172 
0.806 
20.817 
0.485 
8.040 

177.722 
0.177 
0.409 
0.253 
0.436 
0.346 
35.495 
6.506 

156.134 

93.566 

0.000 

0.232 

1.341 


15,821.430 

742.232 

3,635.980 

59,496.928 

1.765.250 

54,457.724 

1,014.500 

17.604.906 

372,222.505 

387.030 

896.622 

554.212 

954.693 

756.793 

66,005.078 

14,234.333 

332,700.063 

204,880.060 

0.000 

508.747 

2.936.304 


734.033 
1,200.504 


1.569,083.125 
2,628.705.000 


4.812 
0.391 
1.931 

20.650 
0.990 

18.589 
0.320 
6.687 
142.303 
0.240 
0.538 
1.798 
0.604 
0.938 

21.882 

6.025 

101.509 

79.126 
0.415 
0.338 
1.644 


582,155 
1,010.813 


10,605.277 

861.058 

4,255.434 

45,509.434 

2.181.036 

48,629.623 

702.204 

14,737.305 

312,070.292 

527.561 

1,185.391 

3.963.504 

1,330.410 

2,066  360 

42,118.273 

13,285.367 

222,853.999 

174,385.170 

915.704 

744.654 

3,624.237 


1.275,922.954 
2.227,720.000 


Table  3.— Post-1989  SLCA/IP  Au-OCATfONS  Northern  DivtsiON  Partic»patinq  Customers  Special  Auocations 


Winter 

Summer 

Resource  pool 
Na  5  (Winter) 

Resource  pool 
No.  6  (Summer) 

Energy 

Marketable  Firm  Enerov  for  Particioatina  Customers 

»0 
1.472,945 

+  4,425,674 

>  5.898,619 

*  15.000 
646 

+  1,941 

»  17,587 

>0 

1.132,616 

+  1,959,243 

>  3.091.859 

»  15,000 

496 

+858 

«  16,354 

•  218,967,000 

'  220,389,000 

Special  Allocations: 

nOF/l  o<?  Alamos                                  -  . 

Fntpmri^ft                                                 _.._ 

Hurricane 

Total 

-5398,619 

-3,091.859 

Resultant  Resource  Amounts  For  Distribution  by  Formula...- ,j 

Capacity 

Mart<etable  Firm  Power  for  Participating  Customers ~ 

Special  Alkx^ations: 

DOE/Los  Alamos 

•  213,068,381 
» 100,000 

'217,297.141 
»  100,000 

EntdTDiisd                              » 

Hurricane 

Total 

-17.587 

-16,354 

Resultant  Resource  Amounts  For  Distritxjtion  by  Ffxmiita — 

Seasonal  Energy  Factor 

Winter:  213,068,381  /  82,413=2585.373  kWh/kW 
Summer:  217,297,141  /  83,646  =  2597.818  kWh/kW 

Load  Factor 

Winter  2585.373  /  4368  =  59.19% 
Summer:  2597.181  /  4392=59.15% 

«  82.413 

»  83,646 

'kWh. 
*kW. 
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Table  3.— Northern  Division  Participating  Customers  Prospective  Customers— Continued 


Customer  Group 


(1) 


Prospective  customers- 


Subtotal,  prospective  customers. 


Customer 


(2) 


Aspend,  CO 

Blanding,  U(r 

Cannon  AFb 

Cedar  City,  UT 

Central  Vly  Elec  Co-op 

County  of  Los  Alamos,  NM .... 

Central  Utah  WCD 

Farmers  El«c  Co-op 

Gallup.  NM 

Glenwood  Springs.  CO 

Helper.  UT 

Hill,  AFB 

Holloman  AFB 

Ivins.  UT 

Kanab,  UT 

LaVerkin,  UT , 

Lea  County  Elec  Co-op 

Mun.  Subdist.  No.  Col.  WCD. 

Panguitch.  UT 

Price.  UT 

Raton.  NM 

Roosevelt  Co  Elec  Co-op 

Sandia/Klrtland  AFB 

Santa  Clara,  UT 

Springdale,  UT 

Tooele  Army  Depot 

University  o<  Utah 

Utah  St.  University 

Washington,  UT 

West  Bountiful,  UT 


Resource  pool  5 — winter 
season 


Capacity 
(3) 


(MW) 


1.677 
0.765 
1.419 
3.475 
3.592 
1.569 
0.095 
1.602 
3.592 
1.689 
0.472 
3.592 
2.065 
0.131 
0.611 
0.246 
3.592 
0.000 
0.686 
1.702 
1.637 
3.084 
3.592 
0.331 
0.029 
1.307 
3.461 
1.152 
0.691 
0.469 


48.325 


Energy  (NWH) 
(4) 


Resource  p)ool  6 — suowner 
season 


4,234.809 
1,926.300 
3,573.678 
8.655.275 
9.048.805 
3,951.530 

285.651 
6,887.176 
9,048.805 
4.243.525 
1.181.057 
9,048.805 
5,396.666 

328.168 
1,539.732 

617.549 
9,048.805 
0.000 
1.722.833 
4,287.107 
4,077.916 
7,769.264 
9.048.805 

828.047 
72.781 
3.291.706 
8.944.220 
3,017.143 
1.728.876 
1.167.983 


124.963.017 


Table  3.— Northern  Division  Participating  Customers  Existing 
Customers  and  Special  Allocations— Continued 


Customer 
(2) 

Resource  pool  5— winter 
season 

Resource  pool  6 — sumnf>er 
season 

Customer  Group 
(1) 

Adjusted 
(3) 

Adjusted 
energy 
(NWH) 

1    (4) 

Adjusted 

capacity 

(MW) 

(5) 

Adjusted 

fNWH) 

(6) 

Participating 
customers- 
Existing. 

Delta,  CO 

0.510 

3.500 

0.000 

3.500 
1.28a 

.284.641 

1.048.805 

0.000 

9.048.805 

0.449 

3.555 
3.655 

2.697 
3.555 

1.149.166 

Delta-Montrose 

e.a. 

DOE-Albuq. 
oper.  off. 
Empire  E.A 

9,092.366 
9.092.366 
6.898.234 

Farmington.  NM  ... 

3,254.728 

9,092.366 

Capacity  (MW) 
(5) 


1.062 
0.500 
1.387 
2.750 
3.555 
1.056 
0.237 
1.857 
3.439 
1.246 
0.304 
3.555 
1.925 
0.118 
0.476 
0.211 
3.555 
3.573 
0.642 
1.119 
1.078 
3.436 
3.555 
0.300 
0.024 
0.920 
3.104 
1.124 
0.556 
0.444 


Energy  (NWH) 
(6) 


47.107 


2.714.455 
1.278.588 
3.545.692 
6.987.91 1 
9,092.366 
2.701.693 

607.009 
7.983.671 
8.795.248 
3.182.500 

773.637 
9.092.366 
4,933.272 

300.073 
1,216.504 

538.062 
9,092.366 
9.078.000 
1.638.083 
2.861.732 
2,737.564 
8,788.350 
9.092.366 

764.669 
61.049 
2.352.298 
8.021.611 
2.881.047 
1.417.587 
1.126.827 


123.656.596 
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Table  3.— Northern  Division  Partiopating  Customers  Existing 
Customers  and  Speoal  Allocations— Continued— Continued 


Customer 
(2) 

Resource  pool  5— winter 
season 

Resource  pool  6— summer 
season 

Customer  Group 
(1) 

Adjusted 

capacity 

(MW) 

(3) 

Adjusted 
energy 
(NWH) 

Ad(u.sted 

capacity 

(MW) 

(5) 

Adjusted 
energy 
(NWH) 

(6) 

Grand  Valley 

Rural  Power. 
Gunntson  County 

E.A. 

Holy  Cross  E.A 

La  Rata  E.A 

Navajo  Trft)al  Ut 

Ath. 
San  Miguel  Pwr 

Assn. 
Weber  Basin 

WCD. 
White  River  EJ\.„ 
YampaVaUey 

E.A. 

2.810 

3.371 

3.500 
3.500 
2.860 

3.500 

0.000 

2.248 
3.500 

7.263.719 

8.716.289 

9.048.805 
9.048.805 
7.482.443 

9.048.805 

0.000 

5.810.714 
9.048.805 

1.843 

1.843 

3.555 
3.555 
3.213 

^83^ 

0.758 

1.573 
3.555 

4.713.908 

4.713.908 

9,092.366 
9.092.366 
8.404.460 

7.243.146 

1.939.439 

4.024.085 
9,092.366 

SubtoUI. 
existing 
custom- 
ers. 

34.088 

88,105.364 

36.539 

93.640.542 

Subtotal, 

82.413 

15.000 

0.646 
1.941 

213.068.381 

0.000 

1.472.945 
4.425.674 

83.646 

15.000 

0.496 
0.858 

217,297.138 

0.000 

1,132.616 
1.959.243 

exist  + 

prosp. 

(Excl. 

spec. 

alloc). 
Participating 
customers- 
Special 
allocations. 

DOE-Albuq. 
oper.  ofl. 

Enterprise 

Hurricane 

Subtotal, 
special 
alloca- 
tions. 

17.587 

5.898.619 

16.354 

3.091.859 

Total, 
partici- 
patng 
custom- 
ers. 

100.000 

218.967.000 

100.000 

220.389.000 

IFR  Doc.  87-7187  Filed  4-1-87;  8:45  am] 
BILLING  CODE  MS0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-6-FRL-3179-71 

Approvals  of  PSD  Permits 

Notice  is  hereby  given  that 
Environmental  Protection  Agency  (EPA). 
Region  6.  has  issued  Prevention  of 
Significant  Deterioration  (PSD)  permits 
to  the  following: 


1.  PSD-TX-642M-2— Amoco 
Chemcials  Corporation:  Chocolate 
Bayou  petro-chemical  and  polymer 
manufacturing  facility  located  on  FM 
Road  2004.  approximately  15  miles  south 
of  Alvin.  Brazoria  County.  Texas.  PSD- 
TX-642M-2  modifies  PSD-TX-642M-1 
to  authorize  the  increase  of  the 
allowable  carbon  monoxide  esmission 
rate  from  the  heat  recovery  steam 
generator.  This  modified  permit  was 
issued  on  October  3, 1986. 

2.  PSD-TX-634M-2—Koch  Refining 
Company:  Petroleum  refinery  located  on 
the  Viola  Turning  Basin  in  Corpus 
Christi.  Nueces  County,  Texas.  PSD- 


TX-b>}^.M-z  modifies  PSD-TX-tj34M-l 
to  authorize  the  use  of  a  continous 
nitrogen  oxide  (NO)  emissions  monitor 
instead  of  the  continous  nitrogen  oxides 
(NO,)  emission  monitor  orignially 
required  by  the  PSD  permit.  This 
modified  permit  was  issued  on  October 
3,1986. 

3.  PSD-TX-652— American  Ref-Fuel 
Company  of  Texas:  This  permit,  issued 
on  October  7. 1966.  authorizes  the 
construction  of  a  waste-to-energy 
facility  to  be  located  northwest  of  the 
intersection  of  Highway  225  and  Beltline 
8  in  Pasadena.  Harris  County.  Texas. 

4.  PSD-TX-720— Power  Resources. 
Incorporated:  This  permit  issued  on 
October  14. 1986.  authorizes  the 
construction  of  a  gas  turbine 
congeneration  unit  at  the  existing  Fina 
Oil  and  Chemical  Company  refinery 
located  on  Interstate  20.  approximately 
one  mile  east  of  Big  Spring,  Howard 
County,  Texas. 

5.  PSD-TX-482M-2— Liquid  Energy 
Corporation:  Natural  gas  processing 
plant  located  approximately  5.5  miles 
southwest  of  Stinnett.  Hutchinson 
County.  Texas.  PSD-TX-482M-2 
modifies  PSD-TX-482M-1  to  downsize 
the  sulfur  recovery  unit  so  that  it  will  be 
able  to  operate  efficiently  at  the  low 
sulfur  feed  rates  historically  processed 
at  the  Canadian  River  Plant.  This 
modified  permit  was  issued  on  October 
17. 1986. 

6.  PSD-TX-673M-1— Farmland 
Industries,  Incorporated:  Natural  gas 
processing  plant  located  approximately 
seven  miles  southwest  of  Mertzon.  Irion 
County,  Texas.  PSD-TX-673M-1 
modifies  PSD-TX-673  to  authorize  the 
installation  of  two  horsepower 
Caterpillar  3516  TA  compressor  engines 
instead  of  the  two  horsepower  Ingersoll- 
Rand  engines  originally  permitted.  This 
modified  permit  was  issued  on  October 
21, 1986. 

7.  PSD-TX-665M-1— Mid  Plains 
Pipeline  Company,  Incorporated: 
Natural  gas  processing  plant  located  on 
FM  Road  669,  approximately  2.5  miles 
south  of  Post,  Garza  County,  Texas. 
PSD-TX-665M-1  modifies  PSD-TX-665 
to  authorize  the  addition  of  two 
compressors  (360  and  150  bp)  at  the 
existing  gas  plant.  This  modified  permit 
was  issued  on  October  21. 1986. 

8.  PSD-TX-Mobil  Producing  Texas 
and  New  Mexico,  Incorporated:  This 
permit,  issued  on  October  31. 1986, 
authorizes  the  installation  of  additional 
compressor  engines  at  the  existing  gas 
plant  located  approximately  six  miles 
southeast  of  Coyanosa.  Pecos  County. 
Texas. 

9.  PSD-TX-687—Sun  Exploration  and 
Production  Company:  This  permit. 
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issued  on  November  10, 1986.  authorizes 
the  modincation  of  the  Jameson  Gas 
Processing  Plant  located  approximately 
one  mile  south  of  Silver,  Coke  County, 
Texas. 

10.  PSD-TX-731— Exxon  Company, 
U.S.A.:  This  permit,  issued  on  November 
10, 1986,  authorizes  the  construction  of  a 
cogeneration  facility  at  the  existing 
refinery  located  at  2800  Decker  Drive, 
Baytown,  Harris  County,  Texas. 

11.  PSD-TX-76M-^— Standard  Oil 
Chemical  Company:  Green  Lake 
Chemical  Complex  located  on  FM  Road 
404,  approximately  14  miles  southwest 
of  Port  Lavaca,  Calhoun  County,  Texas. 
PSD-TX-76M-4  modifies  PSEX-TX-76M- 
3  to  authorize  the  installation  of  a 
distillation  column  in  the  acrylonitrile 
manufacturing  facility  to  improve  the 
recovery  yields  of  acrylonitrile  and 
hydrogen  cyanide.  This  modified  permit 
was  issued  on  November  19, 1986. 

12.  PSD-TX-708— Structural  Metals. 
Incorporated:  This  permit,  issued  on 
November  25, 1986,  authorizes  the 
modification  of  the  electric  arc  furnace 
"C"  at  the  existing  steel  mill  located 
near  the  intersection  of  FM  Road  1620 
and  FM  Road  464.  approximately  2.5 
mile  west  of  Sequin,  Guadalupe  County, 
Texas. 

13.  PSD-TX-410M-2—Airco  Carbon, 
Division  of  the  BOC  Group, 
Incorporated:  Green  Lake  graphite 
electrode  manufacturing  facility  located 
at  the  intersection  of  FM  Road  185  and 
FM  Road  35.  approximately  eight  miles 
northwest  of  Seadrift,  Calhoun-County. 
PSD-TX-410M-2  modifies  PSD-TX- 
410M-1  to  authorize  the  increase  of  the 
maximum  allowable  emission  rates  for 
sulfur  dioxide  from  60.1  to  194.5  pounds 
per  hour  and  particulate  from  10  to  25 
pounds  per  hour  for  the  coke  calciner. 
This  modified  permit  was  issued  on 
December  1. 1986. 

14.  PSD-TX-324M-2— Valero 
Refining  Company:  Petroleum  refinery 
located  at  6560  Up  River  Road  in  Corpus 
Christi,  Nueces  County,  Texas,  PSI>- 
TX-324-M-2  modifies  PSD-TX-324M-1 
to  (1]  reflect  the  "as  built"  capacity,  (2) 
delete  the  continous  monitoring 
requirement  from  the  citrate  scrubber 
stack,  and  (3)  incorporate  a  "sulften 
unit"  as  sulfur  recovery  unit  tail  gas 
control.  This  modified  permit  was  issued 
on  December  8, 1988. 

These  permits  have  been  issued  under 
EPA's  Prevention  of  Significant 
Deterioration  of  Air  Quality  Regulations 
at  40  CFR  52.21,  as  amended  August  7, 
1980.  The  time  period  established  by  the 
Consolidated  Permit  Regulations  at  40 
CFR  124.19  for  petitioning  the 
Administrator  to  review  any  condition 
of  the  permit  decisions  has  expired. 
Such  a  petition  to  the  Administrator  is, 


under  5  US.C.  704,  a  prerequisite  to  the 
seeking  of  judicial  review  of  the  final 
agency  action.  No  petitions  for  review  of 
these  permits  have  been  filed  with  the 
Administrator. 

Docttments  relevant  to  the  above 
action^  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Air,  Pesticides  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dalla*  Texas  77202-2722. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  approval 
of  these  actions  is  available,  if  at  all, 
only  by  the  filing  of  a  petition  for  a 
review  in  the  United  States  Fifth  Circuit 
Court  of  Appeals  within  60  days  of  April 
2, 1987.  Under  section  307(b)(2)  of  the 
Clean  Air  Act,  the  requirements  which 
are  the  subject  of  today's  notice  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Thii  notice  will  have  no  effect  on  the 
National  Ambient  Air  Quality 
Standards. 

The  Office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

Dated:  March  9, 1987. 
Francas  E.  Phillips, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  87-7265  Filed  4-1-87;  8:45  am] 

BILUNa  CODE  6S60-50-M 


[FRL-3179-6] 

Title  III  Emergency  Planning  and 
Community  RIgtit-to-Know  Act  of 
1986;  Public  Meeting 

agency:  Envirormiental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meeting. 

SUMMARY:  The  EPA  has  scheduled  a 
public  meeting  to  discuss  the  section  305 
emergency  systems  review  of  Title  III  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 

DATE  The  meeting  will  be  held  on 
Tuesday,  April  14, 1987,  from  9:00  a.m.  to 
12:00  noon. 

ADDAESS:  The  meeting  will  be  held  in 
the  EPA  Auditorium  401  M  Street  SW. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION: 

Contact  the  Chemical  Emergency 
Preparedness  Program  Hotline, 
Environmental  Protection  Agency,  (WH- 
562i^,  401  M  Street  SW..  Washington, 
DC  20460;  Telephone  (800)  535-0202  and 
in  Washington,  DC  or  Alaska,  dial  202- 
479-M49. 


SUPPLEMENTARY  INFORMATION:  EPA  has 

scheduled  a  public  meeting  to  provide 
background  information  on  the  section 
305  emergency  systems  review  study  of 
Title  III  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986  (SARA) 
and  to  elicit  public  input  on  the  scope 
and  approach  of  the  study. 

As  part  of  SARA,  section  305(b)  of 
Title  III  requires  EPA  to  review 
emergency  systems  designed  to  monitor, 
detect  and  prevent  accidental  chemical 
releases,  and  to  review  public  alert 
systems. 

An  interim  report  to  Congress  is  due 
on  May  17, 1987  and  the  final  report. 
April  17, 1988.  The  final  report  must 
include  the  current  technological 
capabilities  to: 

— Monitor,  detect  and  prevent  releases; 
— Determine  the  magnitude  and 

direction  of  the  hazard  posed  by  a 

release;  and 
— Provide  data  on  specific  chemical 

composition  of  releases  and  relative 

concentrations  of  the  constituent 

chemicals. 

The  report  must  also  include  the  status 
of  public  alert  devices  and  systems  as 
well  as  the  technical  and  economic 
feasibility  of  perimeter  alert  systems 
which  detect  releases  to  the  air,  surface 
water,  or  ground  water.  It  must  also 
make  recommendations  for  initiatives  to 
support  the  development  of  new  or 
improved  technologies  or  systems  to 
monitor,  detect,  and  prevent  releases  as 
well  as  to  improve  devices  for  ' 

effectively  alerting  the  public. 

EPA  has  formed  an  agency-wide 
technical  working  group,  which  also 
includes  representatives  from  FEMA, 
that  has  developed  an  approach  to  this 
systems  review.  On  April  14. 1987,  EPA 
would  be  interested  in  hearing  your 
comments  and  suggestions  on  the  scope 
and  approach  for  this  study,  as  well  as 
specific  areas  of  knowledge  which       j 
should  be  enhanced  by  this  review. 

If  you  are  planning  to  participate  in 
this  meeting,  please  contact  the 
Chemical  Emergency  Preparedness 
Program  Hotline  at  the  telephone 
number  listed  under  "FOR  FURTHER 
INFORMATION",  in  order  to  receive 
supplementary  information. 

Dated:  March  25. 1987. 
Elaine  Davies, 

Chief,  Chemical  Accident  Prevention  Team. 
[FR  Doc.  87-7267  Filed  4-1  -87;  8:45  am) 
MLUNO  COOe  6MO-90-M 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007680-066. 

Title:  American  West  African  Freight 
Conference. 

Parties: 
American-Africa-Europe  Line  GMBH 
Barber  West  Africa  Line 
Farrell  Lines,  Inc. 
Maersk  Line 
Societe  Iviorienne  De  Transport 

Maritime,  Sitram 
Torm  West  Africa  Line 
Westwing  Africa  Line 

Synopsis:  The  proposed  amendment 
would  reduce  the  agreement 
membership  fee  from  $50,000  to  $15,000 
and  would  define  a  "non-vested" 
member. 

Agreement  No.:  204-010064-012. 

Title:  U.S.  Gulf/Colombia  Equal 
Access  Agreement. 

Parties: 
Flota  Mercante  Grancolombiana,  S.A. 
Lykes  Bros.  Steamship  Co..  Inc. 
Crowley  Caribbean  Transport,  Inc. 
CTMT,  Inc. 

New  York  Navigation  Company,  Inc. 
O  S  &  L  of  Louisiana 

Synopsis:  The  proposed  amendment 
would  correct  previous  typographical 
errors  and  would  add  a  provision 
emphasizing  that  the  agreement  shall  be 
implemented  in  accordance  with 
applicable  governmental  regulations. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-010689-021. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 
American  President  Lines,  Ltd. 
Hanjin  Container  Lines.  Ltd. 
Hyundai  Merchant  Marine  Co..  Ltd. 
Japan  Line.  Ltd. 


Kawasaki  Kisen  Kaisha,  Ltd. 
A.P.  MoUer-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha,  Ltd. 
Orient  Overseas  Container  Lines,  Ltd. 
Sea-Land  Service,  Inc. 
Showa  Line,  Ltd. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
would  clarify  the  agreement's  authority 
to  implement  neutral  container  rules 
should  the  agreement  decide  to  do  so. 

Agreement  No.:  202-010689-022. 
Title:  Transpacific  Westbound  Rate 
Agreement. 
Parties: 

American  President  Lines.  Ltd. 
Hanjin  Container  Lines.  Ltd. 
Hyundai  Merchant  Marine  Co..  Ltd. 
Japan  Line.  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd. 
A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines.  Ltd. 
Neptune  Orient  Lines.  Ltd. 
Nippon  Yusen  Kaisha.  Ltd. 
Orient  Overseas  Container  Line.  Inc. 
Sea-Land  Service.  Inc. 
Showa  Line,  Ltd. 
Yamashita-Shinnihon  Steamship  Co., 

Ltd. 

Synopsis:  The  proposed  amendment 
would  clarify  voting  procedures 
regarding  rate  initiative  matters. 

Agreement  No.:  202-010689-023. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 
Hanjin  Container  Lines.  Ltd. 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Japan  Line,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines.  Ltd. 
Nippon  Yusen  Kaisha,  Ltd. 
Orient  Overseas  Container  Line,  Inc. 
Sea-Land  Service.  Inc. 
Showa  Line.  Ltd. 
Yamashita-Shinnihon  Steamship  Co.. 

Ltd. 

Synopsis:  The  proposed  amendment 
would  clarify  Senior  Executive  and 
electronic  voting  procedures. 

Agreement  No.:  202-010689-024. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties:  . 

American  President  Lines,  Ltd. 
Hanjin  Container  Lines,  Ltd. 
Hyundai  Merchant  Marine  Co..  Ltd. 
Japan  Line,  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd. 


A.P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines.  Ltd. 
Nippon  Yusen  Kaisha.  Ltd. 
Orient  Overseas  Container  Line.  Inc. 
Sea-Land  Service.  Inc. 
Showa  Line,  Ltd. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  prohibit  a  member  from 
establishing  a  time/volume  rate  on  a 
commodity  excepted  from  the 
Commission's  tariff  filing  requirements 
by  means  of  independent  action. 

Agreement  No.:  202-011084. 
Title:  India-Pakistan-Sri  Lanka- 
Bangladesh/North  America 
Stabilization  Agreement. 

Parties: 
American  President  Lines,  A.P.  Moller- 
Maersk  Line  Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties,  among  other 
things,  to  agree  upon  rates,  conditions  of 
service  and  related  matters  in  the  trade 
from  India,  Pakistan.  Sri  Lanka  and 
Bangladesh  to  North  American  ports 
and  points. 

Agreement  No.:  224-011085. 

Title:  Kodiak  Terminal  Agreement. 

Parties: 
City  of  Kodiak  (City) 
Harbor  Enterprises,  Inc. 

Synopsis:  The  proposed  agreement 
would  permit  the  City  to  lease  a  portion 
of  its  Pier  I  and  grant  an  easement  to 
Harbor  Enterprise,  Inc.,  d/b/a  Petro 
Marine  Services  for  the  location  and 
maintenance  of  a  pipeline  and 
petroleum  products  delivery  system.  The 
agreement  would  have  a  term  of  five 
years. 

Agreement  No.:  224-011086. 

Title:  Baltimore  Terminal  Agreement 

Parties: 
Maryland  Port  Administration  (Port) 
Pre  Delivery  Service  Corporation  (PDS) 

Synopsis:  The  proposed  agreement 
would  permit  PDS  to  lease  parcels  of 
land  totaling  21.98  acres  at  the  Port's 
Dundalk  Marine  Terminal  for  a  period  of 
three  years. 

Dated:  March  30. 1987. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  87-7272  Filed  4-1-87;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

1st  American  Bancoip,  Inc.,  tt  aU 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  22, 
1987. 

A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1. 1st  American  Bancorp,  Inc..  Boston, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Ist 
American  Bank  for  Savings,  Boston, 
Massachusetts,  and  9.8  percent  of  the 
voting  shares  of  Plymouth  Five  Cents 
Savings  Bank,  Plymouth,  Massachusetts. 
1st  American  Bank  for  Savings  currently 
engages  directly  in  Massachusetts 
Savings  Bank  Life  Insurance  activities. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  |.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Liberty  Bancshares.  Inc..  Ada, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Liberty  National 
Bank  of  Ada,  Ada,  Ohio 

C.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Norths ide  Bancshares.  Inc., 
Roswell,  Georgia;  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Northside  Bank  &  Trust  Company, 
Roswell,  Georgia,  a  de  novo  bank. 
Comments  on  this  application  must  be 
received  by  April  21, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  27, 1987. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

(FR  Do&  87-7215  Filed  4-1-87;  8:45  am) 

BILLING  COfX  S310-01-M 


Hardwick  Holding  Company  et  aU 
Applications  to  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.29(a)(1)  of  the  Board's  Regulation 
Y  (12  C2T^  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwiise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
procesting,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarcbng  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  22, 1987. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President).  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Hardwick  Holding  Company, 
Dalton.  Georgia;  to  engage  de  novo 
through  its  Subsidiary,  Hardwick 
Services  Corporation,  Dalton,  Georgia, 
in  data  processing  and  transmission 
services  to  depository  institutions  for 
processing  and  transmission  of 
financial,  banking  and  economic  data, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y;  and  management 
consulting  to  depository  institutions, 
pursuant  to  5  225.25(b)(ll)  of  the  Board's 
Regulation  V.  These  activities  will  be     , 
conducted  throughout  the  State  of  ' 

Georgia. 

B.  Federd  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice       I 
President),  101  Market  Street,  San      ' 
Francisco,  California  94105: 

1.  Learner  Financial  Corporation, 
Orinda,  CaUfomia;  to  engage  de  novo 
through  its  subsidiary,  Learner  Financial 
Corporation  Information  Systems 
Division,  Walnut  Creek,  California,  in 
providing  data  processing  services  to 
Northwest  Creditors  Service.  Inc., 
Sacramento,  California,  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  Ihe  Federal  Reserve 
System.  March  27. 1987. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-7217  Filed  4-1-87;  8:45  am] 

BILLING  COOE  B210-ei-M 


Westdeutache  Landesbank 
GIrozentrale  et  al.;  Acquisitions  of 
Companies  Engaged  in  Permissit>te 
Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2l  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  coaipanies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing  it  will  also  be  available  for 
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inspection  at  trie  unices  ui  trie  tiuara  ui 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  April  22, 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Westdeutsche  Landesbank 
Girozentrale,  Dusseldorf,  Federal 
Republic  of  Germany;  to  acquire  Vertex 
Business  Systems,  Inc.,  New  York,  New 
York,  and  thereby  engage  in  data 
processing  activities  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Security  Pacific  Corporation,  Los 
Angeles.  California;  to  acquire,  either 
directly  or  through  its  subsidiary. 
Security  Pacific  Business  Credit  Inc..  all 
of  the  assets  of  Wells  Fargo  Business 
Credit,  Dallas.  Texas,  and  thereby 
engage  in  providing  asset-based  credit 
facilities  to  commercial  borrowers, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  Marcti  27. 1967. 

fames  McAfee. 

Associate  Secretary  of  the  Board. 

[PR  Doc  87-7216  Filed  4-1-87;  8:4S  am) 

BIU.MO  CODE  (210-01-M 


R.W.  Wilkerson  et  a!.;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notiFicants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817()))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  18, 1987. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  fl.IV.  Wilkinson.  Bluefield.  West 
Virginia:  to  acquire  2.5  percent  of  the 
voting  shares  of  Pocahontas  Bankshares 
Corporation,  Bluefield,  West  Virginia, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  Bluefield,  Bluefield. 
West  Virginia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Daniel  K.  Conners,  Bloomington, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Otisco  Bancshares,  Inc.. 
Otisco,  Minnesota,  and  thereby 
indirecdy  acquire  Otisco  State  Bank. 
Otisco,  Minnesota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  Cahfomia  94105: 

1.  Gwendolyn  M.  Tubach.  El  Toro, 
California:  to  acquire  42.22  percent  of 
the  voting  shares  of  Pacific  Regency 
Bancorp,  El  Toro,  California,  and 
thereby  indirectly  acquire  Pacific 
Regency  Bank,  El  Toro,  California. 

2.  Larry  D.  Williams.  Boise.  Idaho:  to 
acquire  14.46  percent  of  the  voting 
shares  of  American  Bank  Corporation. 
Boise.  Idaho,  and  thereby  indirectly 
acquire  Ameican  Bank  of  Commerce, 
Boise,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  27, 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  87-7214  Filed  4-1-87;  8:45  am] 

BILUMO  CODE  631(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na  87r«-0034] 

Drug  Export  Amendments  Act  of  1986; 
Export  Applications 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
information  on  where  to  submit 
applications  to  export  unapproved  new 
human  drugs,  unlicensed  human 
biologicals,  and  unapproved  new  animal 
drugs.  Under  the  recently  enacted  Drug 
Export  Amendments  Act  of  1986.  FDA 
may  approve  the  export  of  such 
products  without  their  prior  approval  for 
marketing  in  the  United  States. 

ADDRESSES:  Send  applications  (two 
copies)  for  export  of  unapproved  new 
human  drugs  or  unlicensed  human 
biologicals  to:  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockviile,  MD  20857.  Send  applications 
(two  copies)  for  export  of  unapproved 
new  animal  drugs  to:  Office  of  New 
Animal  Drug  Evaluation  (HFV-100), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockviile,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  about  the  contents  of  an 
export  application  for  a  human  drug  or  a 
human  biological:  Rudolf  Apodaca, 
Center  for  Drugs  and  Biologies  (HFN- 
310).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockviile.  MD  20857, 
301-295-8063. 

For  questions  about  the  contents  of  an 
export  application  for  an  animal  drug: 
Frank  Pugliese,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockviile,  MD  20857.  301-443-4500. 

For  questions  about  this  notice: 
Howard  P.  Muller.  Center  for  Drugs  and 
Biologies  (HFN-362).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockviile,  MD  20857,  301-295-8049. 

SUPPLEMENTARY  INFORMATION:  On 

November  14, 1986,  President  Reagan 
signed  into  law  the  Drug  Export 
Amendments  Act  of  1986  (Pub.  L.  99- 
660).  The  new  law  amends  both  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  and  the  Public  Health  Service 
Act  to  authorize  the  export  from  the 
United  States  to  other  countries  for 
commercial  marketing  of  unapproved 
new  human  drugs,  unlicensed  human 
biologicals,  and  unapproved  new  animal 
drugs.  Under  previous  law,  the  export  of 


I 
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such  products  for  marketing  was 
confined  to  those  that  were  approved  or 
licensed  by  FDA  for  domestic  use. 

The  Drug  Export  Amendments  Act  of 
1986  establishes  three  separate  tracks 
for  the  export  of  products.  Under  each 
track,  an  application  is  required  to  be 
submitted  to  FDA  and  FDA  approval  is 
to  be  obtained  before  export  is 
permitted.  The  tracks  vary  considerably 
in  terms  of  drug  eligibility  criteria, 
application  requirements,  and 
procedures  for  review  and  approval  of 
export  applications.  The  first  track 
applies  to  applications  to  export 
unapproved  new  human  drugs, 
unlicensed  human  biologicals,  and 
unapproved  new  animal  drugs  to  any  of 
21  countries  listed  in  the  act.  (See  sec. 
802(b)  through  (e)  of  the  act  (21  U.S.C. 
382(b)  through  (e).)  The  second  track 
applies  to  applications  to  export  such 
unapproved  and  unlicensed  products  for 
use  in  the  prevention  or  treatment  of 
tropical  diseases.  (See  sec.  802(f)  of  the 
act  (21  U.S.C.  382(f)).)  The  third  track 
applies  to  applications  to  export 
partially  processed  biological  products 
for  human  use.  (See  sec.  351(h)(1)(A)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262(h)(1)(A)).) 

Applications  to  export  unapproved 
new  human  drugs  and  unlicensed 
human  biologicals  (including  partially 
processed  biological  products)  should  be 
mailed  to  the  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  If  such  an 
application  is  delivered  in  person,  it 
should  be  delivered  during  normal 
working  hours  to  the  Drug  Listing 
Branch,  Center  for  Drugs  and  Biologies, 
Rm.  167,  7520  Standish  PL.  Rockville, 
MD  20855.  All  applications  to  export 
unapproved  new  animal  drugs  should  be 
sent  to  the  Office  of  New  Animal  Drug 
Evaluation  (HFV-100),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Applicants  should 
identify  under  which  of  the  three  tracks 
an  application  is  being  made.  Two 
copies  of  an  application  should  be 
submitted. 

FDA  is  in  the  process  of  developing 
written  guidance  on  the  procedures  to 
be  followed  in  submitting  export 
applications.  Pending  issuance  of  this 
guidance,  questions  about  the  content 
and  format  of  export  applications  should 
be  directed  to  the  individuals  identified 
above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 


Dated:  March  26, 1987. 
John  Nt  Taylor. 

Associote  Commissioner  for  Regulatory 

Affairs, 

[PR  Doc.  87-7199  Filed  4-1-87;  8:45  am] 

BILLING  CODE  4160-01-M 

(Docket  No.  87E-0063] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Choletec 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Choletec  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
whichi  claims  that  human  drug  product. 
ADDRKSS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Philip  L.  Chao.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Admifiistration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act.  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  ai^roval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 


subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Choletec 
(mebrofenin),  which  is  indicated  as  a 
hepatobiliary  imaging  agent.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent 
term  restoration  application  for  Choletec 
from  E.R.  Squibb  &  Sons,  Inc.,  and 
requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
March  6. 1987,  FDA  advised  the  Patent 
and  Trademark  Office  that  the  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
active  ingredient,  mebrofenin, 
represented  the  first  permitted 
commercial  marketing  or  use  of  that 
active  ingredient.  This  Federal  Register 
notice  now  represents  FDA's 
determination  of  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Choletec  is  2,100  days.  Of  this  time,  680 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
1,420  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
April  24. 1981.  The  applicant  claims  that 
the  notice  of  claimed  investigational 
exemption  (IND)  for  the  drug  became 
effective  on  April  18. 1981.  However. 
FDA  did  not  receive  the  IND  until  March 
25. 1981.  and  pursuant  to  FDA 
regulations,  the  IND  became  effective  30 
days  after  its  submission  thereby 
making  April  24, 1981,  the  effective  date. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  March  4, 1983.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  for  Choletec  (NDA 
18-963)  was  initially  submitted  on 
March  4, 1983. 

3.  The  date  the  application  was 
approved:  January  21, 1987.  FDA  has 
verified  the  applicant's  claim  that  NDA 
18-963  was  approved  on  January  21, 
1987. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
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Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  53  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  1, 1987,  submit  to  the 
Dockets  Management  Brandi  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  September  29, 1987,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
Part  1.  98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  March  25.1987. 

Allen  B.  Duncan, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  87-7200  Filed  4-2-67:  a-4S  am] 

BIUJMG  CODE  4160-Ot-M 


National  Institutes  of  Health 

Consensus  Development  Conference 
on  Newl)om  Screening  for  Sickle  Cell 
Disease  and  Other 
Hemoglobinopathies;  Meeting 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Newborn  Screening  for  Sickle  Cell 
Disease  and  Other 

Hemoglobinopathies,"  sponsored  by  the 
National  Heart.  Lung,  and  Blood 
Institute,  the  National  Institute  of  Child 
Health  and  Human  Development,  the 
Genetic  Diseases  Branch  of  the  Health 
Resources  and  Services  Administration, 
and  the  NIH  Office  of  Medical 
Applications  of  Research.  The 
conference  will  be  held  April  6-a  1987, 
in  the  Masur  Auditorium  of  the  Warren 
G.  Magnuson  Clinical  Center  (Building 
10)  at  the  National  Institutes  of  Health, 
9000  Rockvilie  Pike,  Bethesda,  Maryland 
20892. 

The  technology  to  make  a  diagnosis  of 
sickle  cell  disease  in  the  newborn  period 
has  been  available  for  the  past  10  years. 


However,  institution  of  neonatal 
screening  has  not  received  widespread 
acceptance  because  of  doubts  that  early 
diagnosis  could  decrease  the  morbidity 
and  mortality  associated  with  the 
disease. 

Infants  with  sickle  cell  disease  are  at 
risk  of  major  infection  with 
Strepococcus  pneumoniae  in  the  first 
three  years  of  life.  The  annual  incidence 
of  septicemia  is  approximately  ten 
percent  and  the  mortality  can  be  as  high 
as  20-30  percent  from  fulminant 
infection.  Data  are  now  available  to 
show  that  penicillin  prophylaxis  and 
early  entry  into  programs  of 
comprehensive  care  can  reduce 
morbidity  and  mortality  from  infection. 

The  purpose  of  the  conference  is  to 
discuss  the  need  for  widespread 
screening  of  newborns  for  sickle  cell 
disease,  to  facilitate  entry  into 
comprehensive  care  programs  and  to 
initiate  penicillin  prophylaxis  to  reduce 
morbidity  and  mortality  from  infection. 

The  key  questions  to  be  addressed  at 
the  conference  include:  Are  programs 
for  screening  the  newborn  for  sickle  cell 
disease  effective  in  decreasing 
morbidity/mortality?  What  are  the 
techniques  of  screening  and  what  is 
their  efficacy?  What  are  the  major 
factors  to  be  considered  including 
benefits  and  risks  in  conducting 
newborn  screening  programs?  What  is 
the  optimal  followup  and  management 
of  infants  identified  with 
hemoglobinopathies  (disease  and 
carriers)?  What  future  research 
directions  are  indicated? 

This  consensus  conference  will  bring 
together  biomedical  investigators, 
clinicians,  other  health  professionals, 
and  representatives  of  the  public. 
Following  two  days  of  presentations  by 
medical  experts  and  discussion  by  the 
audience,  a  consensus  panel  will  weigh 
the  scientific  evidence  and  formulate  a 
draft  statement  responding  to  the  key 
conference  questions.  On  the  morning  of 
the  third  day.  Consensus  Panel 
Chairman  Doris  Wethers,  M.D., 
Associate  Professor  of  Clinical 
Pediatrics,  Columbia  University  of 
Physicians  and  Surgeons,  New  York, 
will  read  the  preliminary  Consensus 
Statement  before  the  conference 
audience  and  invite  comments  and 
questions. 

Information  on  the  program  may  be 
obtained  from  Nancy  Cowan,  Prospect 
Associates.  1801  Rockvilie  Pike,  Suite 
500,  Rockvilie,  Maryland  20852,  (301) 
468-6555. 


Dated:  March  31. 1967. 
lames  B.  Wyngurden, 
Director.  NIH. 
(PR  Doc.  87-7422  Filed  4-1-87:  8:45  amj 

BtLLIMG  CODE  414»^1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Doctcet  No.  N-87-16891 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

action:  Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  F.  Morrall,  OMB  Desk  Officer, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

TOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW.. 
Washington.  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (8)  whether  the  proposal  is 
new,  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement:  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 
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Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
0MB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  0MB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Fair  Housing  Assistance 
Program:  Type  I  and  Type  II 
Applications  Kits. 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
applications  are  necessary  to  secure  the 
requested  information  from  the  State 
and  local  government  agencies  involved 
regarding  their  eligibility  and  needs  for 
funds  so  that  appropriate  Cooperative 
Agreements  can  be  executed. 

Form  Number:  None 
Respondents:  State  or  Local 

Governments 
Frequency  of  Response:  Annually 
Estimated  Burden  Hours:  425 
Status:  Extension 
Contact:  Maxine  B.  Cunningham.  HUD, 

(202)  755-0455.  John  F.  Morrall.  OMB, 

(202)  395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Community  Development 
Block  Grant  (CDBG)  Entitlement 
Program. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
need  for  the  submission  requested  from 
entitlement  grantees  is  based  on 
statutory  requirements.  The  law 
specifically  requires  the  submission  of 
the  final  statement,  housing  assistance 
plan,  and  annual  report.  The  records  are 
necessary  for  the  Secretary  of  HUD  to 
make  his  annual  statutory  review  of 
performance  and  compliance. 

Form  Number:  SF-424  and  Narrative, 
HUD-4949.1  thru  4949.7,  7091.1,  and 
7091.2 


Re$pondents:  State  or  Local 

Covernments 
Frequency  of  Response:  Annually 
Estimated  Burden  Hours:  334,125 
Status:  Reinstatement 
Contact:  James  R.  Broughman,  HUD, 
(202)  755-5977.  John  F.  Morrall,  OMB, 
(202)  395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  March  24. 1987. 
fohn  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 
[PR  Doc.  87-7225  Filed  4-1-87;  8:45  am) 

BIU.IN6  CODE  4210-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Alaska  State  Office;  Proposed 
Reinstatement  of  a  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48263-AF  has  been  received 
covering  the  following  lands: 

Seward  Meridian,  Alaska 
T.  32  N..  R.  9  E., 

Seai7NW'/4Swy4. 

(40  aores) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  February  1, 
1986,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48263-AF  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188],  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  February  1, 1988,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  March  23, 1987. 
Sue  A.  Faught, 

Acting  Chief,  Branch  of  Minerai  Adjudication. 
[PR  Doc.  87-7232  Filed  4-1-67;  8:45  am) 

BILLING  CODE  431»-JA-M 


Alaska  State  Office;  Proposed 
Reinstatement  of  a  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  C«l  and  Gas  Royalty  ' 

Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-i48615-DW  has  been  received 
covering  flie  following  lands: 

Copper  River  Meridian,  Alaska 

T.  13N.,  R.4W., 

Sec.  20.  NEV4SE'/4. 
(40  acres) 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16  %  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  June  1, 1986, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinsfatertient  of  lease  AA-48615-DW  as 
set  out  in  section  31(d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  June  1, 1986,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  March  25, 1987. 
Sue  A.  Faught, 

Acting  Chief  Branch  of  Mineral  Adjudication. 

[FR  Doc.  87-7234  Filed  4-1-87;  8:45  am] 

BILLING  CODE  4310-JA-M 


J: 


rMT-070-«7-4212-12] 

Realty  Action:  Exchange;  Montana 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Designation  of  public  lands  in 
Beaverhead  and  Madison  Counties, 
Montana,  for  transfer  out  of  federal 
ownership  in  exchange  for  lands  owned 
by  the  State  of  Montana. 

SUMMARY:  BLM  proposes  to  exchange 
public  land  with  the  State  of  Montana  in 
order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership.  The 
following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  act  of 
October  21, 1976, 43  U.S.C.  1716 


Principal  Meridian  Montana 
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T.  1  S.. 

R.  3  W 

R.  10  W 

- Section  28,  NEV4  SWV* 

40  00 

T.  11  S. 

Section  35.  SEy4  S\NV*,  SViV*  SEV* 

80  00 

T.  12  S. 
T.  12  S. 

R.  6  W 

R.  low 

- Section  10.  NEV*  NWW „ 

Section  24.  NEy4  NEW „.. 

Section  2,  Lots  2  3  SEV4  NWVi 

40.00 

40.00 

121  74 

R.  1  W 

Section  26.  SW  V* 

160.00 

T.  13  S. 

Section  1.  Lots  1,  2.  3.  4.  SV4  NVi  SEV* 

483  56 

R.  2  W 

Section  2.  Lots  1.  2.  3.  4.  SV4  NVi „.    

322  28 

Section  3.  Lots  1.  2.  3.  4.  SV4  NVk 

Section  4.  Lots  1.  2.  3.  SV4  NEV4.  SEy4  H\NV* 

322.56 
241  55 

Section  7.  Lots  1,  2.  7.  8,  9.  10. 11.  EV4  SWy4 

351  94 

' 

Section  18.  All 

Section  19.  EV4 „ 

627.64 
320  00 

T.  13  S. 

Section  12,  Lot  9,  SEy4V4 

199  75 

R.  5  W 

Section  13.  Lots  1.  2.  3.  4.  5.  6.  NEy4.  EV4  NWy4 

493.08 

T.  13  S. 

Section  1.  Lots  6.  7.  WV4  SEy4y4 

165  27 

Section  5,  SEy4  SEy4 „ 

Section  8.  E¥t  UEV*.  SEV* 

Section  10.  SWy4  SWy4.  EV4  SViV*.  ^V* 

Section  11.  SV4 

40.00 
240.00 
280.00 
320  00 

Section  12.  All 

649  04 

Section  1 3.  N  Vi 

Section  14.  All 

320.00 
640  00 

Section  15.  All 

637  60 

Section  21.  NV4  NEy4 

80.00 

The  lands  described  above  comprise 
7216.01  acres,  more  or  less,  in 
Beaverhead  and  Madison  counties. 
These  lands  will  be  segregated  from 
entry  under  the  mining  laws,  except  the 
mineral  leasing  laws,  effective  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will 
terminate  upon  issuance  of  patent  to  the 
State  of  Montana,  upon  publication  in 
the  Federal  Register  of  termination  of 
the  segregation,  or  two  years  from  the 
date  of  this  publication,  whichever 
comes  first. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

DATE:  For  a  period  of  45  days  from  date 
of  publication  in  the  Federal  Register 
interested  parties  may  submit  comments 
to  the  Butte  District  Manager,  P.O.  Box 
3388,  Butte,  Montana  59702,  or  to  the 
Dillon  Area  Manager.  P.O.  Box  1048, 
Dillon,  Montana  59725. 

SUPPtfMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange  is 
available  at  the  Butte  District  Office  and 
at  the  Dillon  Resource  Area  Office,  Ibey 


Building.  N.  Dillon.  Dillon.  Montana 
59725 

James  A.  Moorfaouse, 

District  Manager. 
March  24. 1987. 
(PR  Doc.  87-7228  Filed  4-1-87;  8:45  am] 
BnXING  CODE  «31(M)N-M 

[UT-060-07-4121-16;  SL-066490] 

Availability  of  a  Draft  Environmental 
Impact  Statement;  Coal  Lease 
Readjustments  In  Wilderness  Study 
Areas,  UT 

March  25. 1987. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  draft 
environmental  Assessment. 

summary:  The  Bureau  of  Land 
Management,  Moab  District  is  proposing 
to  adjust  coal  lease  SL-O66490.  This 
lease  has  been  evaluated  and  additional 
stipulations  are  proposed  for  the  lease 
to  increase  the  level  of  environmental 
protection  and  other  considerations. 


The  Wilderness  Study  Area  involved 
is  Turtle  Canyon  (UT-060-067). 

The  Draft  Environmental  Assessment 
has  been  prepared  for  this  proposal  and 
is  now  available  for  public  review  and 
comment.  Comments  should  be 
submitted  by  May  9, 1987. 

ADDRESS:  To  obtain  a  copy  of  this 
document  or  to  obtain  additional 
information  on  the  proposal,  contact 
James  Dryden,  Supervisory  Geologist  at 
the  Bureau  of  Land  Management,  Moab 
District,  Price  River  Resource  Area,  P.O. 
Drawer  AB,  Price,  Utah  84501  or 
telephone  at  801-637-4584. 
Gene  Nodine, 
District  Manager. 

[FR  Doc  87-7290  Filed  4-1-87;  8:45  am] 
bilung  cooe  4310-oo-ii 

[OR-050-4322-01KjP7-1S0] 

Oregon;  Prinevllle  District  Grazing 
Advisory  Board  Meeting 

March  30, 1987. 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463  of  a  meeting  of  the 
Prineville  District  Grazing  Advisory 
Board  to  be  held  May  11, 1987. 

The  meeting  will  begin  at  10:00  AM  in 
the  conference  room  of  the  Bureau  of 
Land  Management  Office  located  at  185 
East  4th  Street,  Prineville,  Oregon  97754. 

The  agenda  will  include  the  folloiwng 
items: 

1.  Status  of  Oregon/Washington  BLM 
Organization  Study. 

2.  Summary  of  the  District  Rangeland 
Monitoring  Program. 

3.  "Oregon  Watershed  Improvement 
Coalition"  activities. 

4.  District  land  exchange  strategy. 

5.  Explenditures  of  Range  Betterment 
Funds. 

6.  Brothers/LaPine  Resource 
Management  Plan  Grazing  Issues 
update. 

The  meeting  is  open  to  the  public. 
Anyone  wishing  to  attend  and/or  make 
written  or  oral  statements  to  the  Board 
is  requested  to  contact  the  District 
Manager  at  the  above  address  prior  to 
Mays. 

Summary  minutes  of  the  meeting  will 
be  available  for  review  and 


1063f 


1  I 

Federal  Register  /  Vol.  52.  No.  63  /  Thursday.  April  2.  1987  /  No»i^«>« 


reproduction  within  30  days  following 
the  meeting. 

Dated:  March  30, 1987. 
Donald  L.  Smith, 

Acting  District  Manager. 

(FR  Doc.  87-7291  Filed  4-1-87;  8:45  am] 

WLUNG  COOe  4310-33-M 


[CA-060-07-4333-08] 

Motor  Vehicles;  CaUfomia  Desert 
District  off-Road  Vehicle  Route 
Designation  Amendments 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Decisions  to  open,  close,  or  hmit 

use  of  off-road  vehicle  routes  of  travel  in 

the  California  Desert  District. 

summary:  Notice  is  hereby  given  that 
final  decisions  have  been  reached  in  the 
first  annual  California  Desert  District 
off-road  vehicle  route  designation 
amendment  process.  These  decisions 
have  been  made  in  accordance  with  the 
authority  and  requirements  of  Executive 
Orders  11644  and  11989  and  43  CFR 
8340.  The  affected  routes  are  all  within 
the  El  Centro  Resource  Area  in  the 
McCain  Valley,  Imperial  Valley  South, 
and  Midway  Well  Desert  Access  Guide 
areas.  Maps  showing  the  open,  closed, 
and  limited  routes  are  available  from 
the  BLM  sources  listed  at  the  end  of  this 
notice. 

Pulbic  comments  were  sohcited  and 
evaluated  in  reaching  these  decisions. 
The  draft  decisions  were  made  available 
on  August  21, 1986  for  a  45-day  pubhc 
comment  period  which  ended  October 
10, 1986.  Preliminary  final  decisions 
were  issued  on  December  2. 1986  with 
an  additional  public  comment  period 
extending  until  January  9, 1987.  The 
preliminary  final  decisions  are  now 
being  implemented  without  further 
revision. 

DATE:  These  designation  amendments 
are  effective  upon  publication  of  this 
notice  and  will  remain  in  effect  until 
rescinded  or  modified  by  the  authorized 
officer.  Enforcement  of  these  decisions 
will  be  implemented  as  routes  are 
signed  or  as  maps  are  printed  and  made 
available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Nelson,  Outdoor  Recreation 
Planner.  Bureau  of  Land  Management, 
El  Centro  R<»source  Area,  333  South 
Waterman  Avenue,  El  Centro, 
California  92243,  (619)  352-5842, 
Hours:  7:45  a.m.  to  4:30  p.m.,  Monday 
thru  Friday. 

Dave  Mensing,  District  Outdoor 
Recreation  Planner,  Bureau  of  Land 
Management,  California  Desert 


District,  1695  Spruce  Street  Riverside, 
California  92507,  (714)  351-6402, 
Hours:  7:45  a.m.  to  4:30  p.m.,  Monday 
thru  Friday. 

SUPPLEMENTARY  INFORMATION:  These 

vehicles  route  designations  are 
enforceable  under  the  authority 
provided  in  the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C.  1701  et  seq.), 
EO  11644  (Use  of  Off-Road  Vehicles  on 
the  Public  Lands),  and  3  CFR  74.332  as 
amended  by  EO  11989.  42  FR  26959  (May 
25. 1977).  Any  person  who  violates  or 
fails  to  comply  with  the  vehicle  route 
designations  as  governed  by  43  CFR  Part 
8341  is  subject  to  arrest,  conviction,  and 
pimishment  pursuant  to  appropriate 
laws  and  regidations.  Such  punishment 
may  be  a  fine  of  not  more  than  $1,000.00 
and/or  imprisonment  for  not  longer  than 
twelve  months. 

Dated:  March  23. 1987. 
H.  W.  tiecken. 

Acting  District  Manager. 

(FR  Doc.  87-7292  Filed  4-1-87;  8:45  am] 

BtLUNQ  COOe  4310-10-11 


Alaska;  Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  TV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48601-U  has  been  received 
covertoig  the  following  lands: 

Coppet  River  Meridian,  AK 

T.  5  S.,  R.  1  E., 
Sec.3,  SW'ANW'A. 
(40  acres) 

The  proposed  reinstatement  of  the 
least  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  June  1, 1986, 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48601-U  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  June  1, 1986,  subject  to  the 
terma  and  conditions  cited  above. 

Dated:  March  27. 1987. 
Sue  A.  Faught, 

Acting  Chief.  Branch  of  Mineral  Adjudication. 
(FR  Dec.  87-7293  Filed  4-1-87;  8:45  am] 
BILLINe  COOE  4310-OH-M 


[(MT-930-07-4220-10;  M  32S20)] 

Opening  Order  of  Public  Lands, 
Montana  'i 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  This  document  is  notice  that 
the  segregation  created  by  the  Bureau  of 
Reclamation  withdrawal  application 
dated  November  6, 1975.  is  terminated  in 
part  and  open  to  operation  of  the  public 
land  laws,  including  the  mining  laws, 
but  not  &om  leasing  under  the  mineral 
leasing  laws. 

date:  May  4. 1987. 

FOR  FURTHER  INFORMATION  CONTACT     , 
James  Binando.  Chief,  Branch  of  Land   ! 
Resources.  BLM,  Montana  State  Office, 
P.O.  Box  36800,  Billings,  Montana  59107, 
Phone  (406)  657-6090. 

SUPP1.EMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  segregation 
created  by  the  Notice  of  Proposed 
Withdrawal  published  January  5, 1976, 
FR  Volume  41,  Page  784,  Document  No. 
76-15  is  hereby  terminated  as  to  the 
following  described  lands  and  opened  to 
operation  of  the  public  land  and  mining 
laws. 

Pmidpal  Meridian.  Montana 

T  7  N    R  1 E. 

Sec. '26.  S^NV4SWV4NEy«,  SV4SWy4NEy4, 
SEy«NEV4  and  S'/4SV%NWy4. 

The  area  described  contains  110.00  acres  in 
Broadwater  County. 
Ray  Brubaker, 
Acting  Statt  Director. 
Marcii  26, 1987. 

[ra  Doc.  87-7294  Filed  4-1-87;  8:45  am] 
MLLING  COOe  4310-DN-M 


[AZ-020-07-4212-13;  A-22439] 

Realty  Action,  Public  l.and  Excttange; 
Mohave  County,  AZ 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action, 
exchange,  public  land,  Mohave  County, 
Arizona. 

summary:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian 

T.  21  N..  R.  21  W., 
Sec.  16.  all. 
Containing  640  acres,  more  or  less. 
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In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Roy  and  Scott 
Dunton,  aka  Dunton  and  Dunton,  of 
Kingman,  Arizona: 

Gila  and  Salt  Riv«r  Meridian 

T.  15N.,  R.  12W.. 

Sec.  13.  all; 

Sec.  15,  all. 
T.  14  N..  R.  13  W., 

Sec.  5.  lots  1-i.  SViNVi.  N'/sSWVi. 
SW'ASW'A.  E'-^SE'ASWV..  SEW». 
T.  15  N.,  R.  13  W., 

Sec.  11.  WVa,  WV2SEy4; 

Sec.  19.  lots  1  and  2.  NEV4,  E'/iNWVi; 

Sec.  31.  lots  1-4,  E'A,  EVtWVi. 
T.  15  N..  R.  14  W., 

Sec.  13,  WANE'/*,  EV4(W'/4,  SEy4. 

Containing  3,614.72  acres,  more  or  less. 

The  public  land  to  be  transferred  will 
be  subject  to  the  following  terms  and 
conditions: 

1.  Reservations  to  the  United  States: 

(a)  Right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890; 

(b)  all  the  oil  and  gas  and  with  it  the 
right  to  prospect  for.  mine  and  remove 
same. 

2.  Subject  to:  (a)  Restrictions  that  may 
be  imposed  by  Mohave  County  Board  of 
Supervisors  in  accordance  with  county 
floodplain  regulations  established  under 
Resolution  No.  84-10  adopted  on 
December  3, 1984. 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  The  rights  or  claims  of  title  by  the 
State  of  Arizona  to  any  portion  of  the 
property  being  located  in  the  bed  of  any 
river  or  dry  wash. 

2.  All  minerals  to  the  Santa  Fe  Pacific 
Railroad  Company. 

3.  The  right  of  the  Santa  Fe  Pacific 
Railroad  Company  to  appropriate  rights- 
of-way  incident  to  the  operation  of 
railroads. 

4.  An  easement  to  the  Mohave  Electric 
Cooperative,  Inc.,  for  electric 
transmission  line  purposes. 

5.  An  easement  to  the  Cyprus  Mines 
Corporation  for  water  pipeline  purposes. 

Publication  of  this  Notice  will 
y   segregate  the  subject  lands  from  all 
V     appropriations  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  the  issuance  of  a 
patent  or  two  years  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register  or  upon  publication  of  a  Notice 
of  Termination. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Kingman  Resource  Area  Office,  2475 
Beverly  Avenue.  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Registef,  interested 


parties  may  submit  comT.ants  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix.  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  final  determination  of  the 
Department  of  the  Interior. 

Dated:  March  28. 1987. 
Henri  R.  Bisson, 
Acting  District  Manager. 
jFR  Doc.  87-7295  Filed  4-l-«7;  a-45  am| 
BIUJNGCOOC  Mto-aa-M 


(NM  940-07-4520-12-0807] 

Filing  of  Plat  of  Survey;  New  lilexico 

March  17,  1987. 

The  supplemental  plat  of  survey 
described  below  was  officially  filed  in 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management,  Santa  Fe,  New 
Mexico,  effective  at  10:00  ajn.  on  March 
17,1987. 

The  supplemental  plat  showing  Lot  23 
in  's  designated  location  in  section  11, 
Township  14  North.  Range  3  West,  of 
the  New  Mexico  Principal  Meridian, 
New  Mexico,  was  approved  March  10, 
1987,  under  Group  807. 

The  survey  was  requested  by  the  Area 
Director,  Bureau  of  Indian  Affairs, 
Albuquerque  Area  Office.  Albuquerque. 
New  Mexico. 

The  plat  will  be  in  the  open  files  of  the 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
Kelley  R.  Williamson,  (r., 
Acting  Chief.  Branch  of  Cadastral  Survey. 
|FR  Doc.  87-7296  Filed  4-1-87;  8:45  am] 
8ILUNG  COOC  4310-rB-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Hall-Houston  Oil  Co. 

AGENCV:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6804,  Block  89.  Main  Pass 
Area,  offshore  Losisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 


hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Hopedale.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  23, 1987.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Ser\'ice. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  1201  Elwood  Park 
Boulevard.  Room.  114.  New  Orleans. 
Louisiana  (Office  Hours;  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ms.  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  F*ipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/L,ouisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 
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Dated;  March  24.  1987. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  87-n94  Filed  4-1-87;  8:45  am) 

BIUJNQ  CODE  431(>-Mn-M 


Development  Operations  Coordination 
Document;  Hughes-Denny  Offshore 
Exploration,  Inc. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Hughes-Denny  Offshore  Exploration, 
Inc.  has  submitted  a  DOCD  describing 
the  activities  it  proposes  to  conduct  on 
Leases  OCS-G  5054  and  5055.  Blocks  253 
and  254,  Main  Pass  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  23, 1987.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  D.  Gobert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 


Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
AdditionaDy,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Dated:  March  24. 1987. 
J.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  87-7195  Filed  4-1-87;  8:45  am] 

BUXINO  COM  4310-MK-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection  - 
Requirements  Submitted  to  OMB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  at  the  end  of  the 
entry  no  later  than  April  10, 1987. 
Comments  may  also  be  addressed  to, 
and  copies  of  the  submissions  obtained 
from  the  Reports  Management  Officer, 
Fred  D.  Allen,  (703)  875-1573,  IRM/PE, 
Room  1109,  SA-14.  Washington.  DC 
20523. 

Date  Submitted:  March  27, 1986 
Submitting  Agency:  Agency  for 

Intemeitional  Development 
OMB  Number:  0412-0004 
Form  Number:  AID  11 
Type  of  Submission:  Renewal 
Title:  Application  for  Approval  of 

Commodity  Eligibility 
Purpose:  A.I.D.  provides  loans  and 
grants  to  many  developing  countries 
in  the  form  of  commodity  Import 
Programs  (CIPs).  These  funds  are 
made  available  to  host  countries  to  be 
allocated  to  the  public  and  private 


sectors  for  purchasing  various 
commodities  from  the  U.S.  or  in  some 
cases,  form  other  developing 
countries.  In  accordance  with  section 
604(f)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended,  A.I.D.  can  finance 
only  those  commodities  which  are 
determined  eligible  and  suitable  in 
accordance  with  various  statutory 
requirements  and  agency  policies. 
Using  the  Application  for  Approval  of 
Commodity  Eligibility  (Form  AID-11). 
the  supplier  certifies  to  A.I.D. 
information  about  the  commodities 
being  supplied,  as  required  in  section 
604(f),  so  that  A.I.D.  may  determine 
eligibility.  The  aimual  reporting 
burden  is  twice  per  respondent  and 
each  response  requires  approximately 
fifteen  minutes. 

Reviewer:  Francine  Picoult  (202)  395- 
7340,  Office  of  Management  and 
Budget,  Room  3201,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Dated:  March  25, 1987. 

Fred  D.  Allen, 

Planning  and  Evaluation  Division, 

[FR  Doa  87-7288  Filed  4-1-87;  8:45  am] 

BKUMQ  CODE  «1ie^)1-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-175  (Final— 
Court  Remand)] 

Cold-Rolled  Cart>on  Steel  Plates  and 
Sheets  From  Argentina 

Determination 

In  response  to  a  remand  order  of  the 
U.S.  Court  of  International  Trade  in  the  ; 
case  of  USX  Corp.  v.  United  States         i 
(Court  No.  85-03-00325,  Slip  Op  87-14, 
CIT  February  9, 1987),  and  on  the  basis 
of  the  record  ^  developed  in 
investigation  No.  731-TA-175  (Final), 
the  Commission  determines  •  that  as  of 
the  date  of  the  Commission's 
determination  in  investigation  No.  731- 
TA-175  (Final),  an  industry  in  the 
United  States  was  not  materially  injured 
or  threatened  with  material  injury,  and 
the  establishment  of  an  industry  in  the 
United  States  was  not  materially 
retarded,  by  reason  of  imports  from 
Argentina  of  cold-rolled  carbon  steel 
plates  and  sheets,  provided  for  in  item 
607.83  of  the  Tariff  Schedules  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 


'  The  record  is  defined  in  \  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.Z(i)). 

*  Commissioner  Eckes  dissenting. 


in  the  United  States  at  less  than  fair 
value  ILTFV). 

Background 

On  January  28, 1985,  the  Commission 
notified  the  Secretary  of  Commerce  of 
its  determination  that,  based  on  the 
record  developed  during  the  course  of 
investigation  No.  731-TA-175  (Final),  an 
industry  in  the  United  States  was  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  was  not 
materially  retarded,  by  reason  of 
imports  from  Argentina  of  cold-rolled 
carbon  steel  plates  and  sheets,  provided 
for  in  item  607.83  of  the  Tariff  Schedules 
of  the  United  States,  that  had  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

The  Commission's  determination  was 
subsequently  challenged  in  the  U.S. 
Court  of  International  Trade  by  USX 
Corp.,  formerly  known  as  United  States 
Steel  Corp.  On  February  9, 1987,  the 
Court  remanded  the  case  to  the 
Commission  for  further  consideration 
consistent  with  the  Court's  opinion.  The 
Court  ordered  the  Commission  to  file  its 
determination  on  remand  with  the  Court 
within  45  days  of  the  order,  i.e.,  by 
March  26, 1987. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
U.S.  Court  of  International  Trade  on 
March  26, 1987.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  1967  (March  1987),  entitled 
"Cold-Rolled  Carbon  Steel  Plates  and 
Sheets  from  Argentina:  Determination  of 
the  Commission  in  Investigation  No. 
731-TA-175  (Final)  (Remand)  Under  the 
Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  March  27, 1987. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  87-7181  Filed  4-1-87;  8:45  am] 

BtLUMQ  COOC  TOKMn-M 


(Investigation  No.  731-TA-373 
(Preliminary)) 

Certain  Copier  Toner  From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
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•  The  record  is  defined  in  %  207.2(1)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)) 


Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.8.C.  1673b(a)).  that 
there  is  no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Japan  of 
electrically  resistive  monocomponent 
toner  and  "black  powder"  preparations 
therefor  of  a  kind  used  in  electrostatic 
copying  machines,  provided  for  in  item 
408.44  of  the  Tariff  Schedules  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  February  3, 1987,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Aunyx 
Corp..  Hingham,  MA,  alleging  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded  and 
that  an  industry  is  threatened  with 
material  injury  by  reason  of  LTFV 
imports  from  Japan  of  electrically 
resistive  monocomponent  toner  and 
"black  powder"  preparations  therefor  of 
a  kind  used  in  electrostatic  copying 
machines.  Accordingly,  effective 
February  3, 1987,  the  Commission 
instituted  preliminary  antidumping 
investigation  No.  731-TA-373 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  13. 1987  (52 
FR  4666).  The  conference  was  held  in 
Washington,  DC,  on  February  25. 1987. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  March  20, 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  publication  1960 
(March  1987),  entitled  "Certain  Copier 
Toner  from  Japan:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-373  (Preliminary)  Under  the  Tariff 
Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigation." 


Issued:  Marci)  23. 1987. 

By  order  of  tiie  Commission. 
Kennetli  R.  Mason, 
Secretary. 
|FR  Doc.  87-7183  Filed  4-1-87;  8:45  am) 

BILIJNQCOOE  7020-02-M 

[Investigation  No.  731-TA.374  (Preliminary)] 

Potassium  Chloride  From  Canada 

Determination 

On  the  basis  of  the  record'  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Canada  of 
potassium  chloride,  provided  for  in  item 
480.50  of  the  Tariff  Schedules  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  February  10, 1987,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Lundberg 
Industries.  Ltd.,  of  Dallas,  TX,  and  New 
Mexico  Potash  Corp..  of  Memphis,  TN, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  potassium 
chloride  from  Canada.  Accordingly, 
effective  February  11, 1987,  the 
Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
374  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  19, 1987  (52 
FR  5202).  The  conference  was  held  in 
Washington,  DC.  on  March  3, 1987,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  March  27, 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1963 
(March  1987),  entitled  "Potassium 
Chloride  from  Canada:  Determination  of 
the  Commission  in  Investigation  No. 
731-TA-374  (Preliminary)  Under  the 


'  The  record  is  defined  in  {  207 .2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 


\  Ub- 
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Tariff  Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  March  27,  1987. 

By  order  of  the  Comniission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  87-7182  Filed  4-1-87:  8:45  am  J 

BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-247] 

Certain  Sickle  Guards  Intended  for  Use 
in  Mowing  Machines;  Commission 
Oecision 

agency:  International  Trade 
Commission. 

ACTION:  (1)  Decision  not  to  review  the 
initial  determination  (ID)  of  the 
presiding  administrative  law  judge  (ALJ) 
finding  no  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  in  the 
above-captioned  investigation;  and  (2) 
termination  of  the  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  Galbreath,  Esq.,  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Commission,  telephone  202-523- 

0143. 

SUPPtEMENTARY  INFORMATION:  The 

authority  for  the  Commission's  action  is 
contained  in  19  U.S.C.  1337  and  19  CFR 
210.53-56. 

On  February  2, 1987  the  presiding  ALJ 
issued  an  ID  that  there  is  no  violation  of 
section  337  in  the  above-referenced 
investigation.  On  February  24, 1987,  a 
petition  for  review  was  filed  by 
complainant  National-Standard  Co.  On 
March  3, 1987.  the  respondents  and  the 
Commission  investigative  attorney  filed 
oppositions  to  the  petition  for  review. 
No  Government  agency  comments  have 
been  received. 

On  March  26, 1987,  the  Commission 
determined  not  to  review  the  ID.  By 
virtue  of  the  Commission's  decision  not 
to  review  the  ID.  the  ID  became  the  final 
Commission  determination  in  this 
section  337  investigation  (19  CFR 
210.53(h)). 

Copies  of  the  pubHc  version  of  the  ID 
and  all  other  nonconfidential  documents 
filed  in  connection  with  the 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  Docket  Section.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0471.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  Commission 
TDD  terminal  on  202-724-0002. 

Issued:  March  27. 1987. 


By  order  of  the  Conunission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  87-7185  Filed  4-1-87;  8:45  am] 
BILUNG  COOe703(M»-M 

[Investigation  No.  731-TA-349  (Final)! 

C«rtaln  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Taiwan 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  a  final 

antidumping  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
349  (final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  Startes  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Taiwan  of  light- 
walled  rectangular  pipes  and  tubes.* 
provided  for  in  item  610.4928  of  the 
Tariff  Schedules  of  the  United  States 
Annotated,  that  have  been  found  by  the 
Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  its  final 
LTFV  determination  on  or  before  May 
25, 1987.  and  the  Commission  will  make 
its  final  injury  determination  by  July  14. 
1987  (see  sections  735(a)  and  735(b)  of 
the  act  (19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  furtfier  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVI  DATt:  March  17, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-523-0165).  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washigton.  DC  20436.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002.  Persons  with 
mobility  impairments  who  will  need 


'  For  pui|K>*e8  of  this  investigation,  the  lerm 
"light-wallsd  rectangular  pipes  and  tuliea"  covers 
welded  carbon  steel  pipes  and  tubes  of  reclangular 
(including  square)  cross  section,  having  a  wall 
thickness  lass  than  0.156  inch. 


special  assistance  in  gaining  access  to 
the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-523-0161.      , 

SUPPLEMENTARY  INFORMATION:  ' 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  light-walled 
rectangular  pipes  and  tubes  from 
Taiwan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 
U.S.C.  1673).  The  investigation  was 
requested  in  a  petition  filed  on  October 
2, 1988,  by  counsel  for  the  Conunittee  on 
Pipe  and  Tube  Imports.  In  reponse  to 
that  petition  the  Commission  conducted 
a  prehminary  antidumping  investigation 
and,  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  States  was  threatened 
with  material  injury  by  reason  of 
imports  of  the  subject  merchandise  (51 

FR  42945.  November  26. 1986). 

t 
Participation  ia  the  investigation  ' 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  then  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  Ust      ] 

Pursuant  to  {  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service.      i 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  May  26, 


1987,  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  June  10, 1987, 
at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street,  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  May  22, 1987.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  May  29, 1987,  in  room  117  of  the 
U.S.  International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  June  5, 1987. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  206.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  S  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
June  17, 1987.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  June  17, 1987. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  in  desired  must 
be  submitted  separately.  The  envelope 
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and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  Title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  March  27. 1987. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[PR  Doc.  87-7184  Filed  4-1-87:  8:45  am] 

MLUMG  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31021  ] 

The  Great  Walton  Rail  Co.— 
Acquisition  and  Operation  Exemption; 
Georgia  Eastern  Railroad  Co. 

The  Great  Walton  Rail  Company  has 
filed  a  notice  of  exemption  to  acquire 
and  operate  the  Georgia  and  Eastern 
Railroad  Company  10.01-mile  line 
between  Social  Circle,  GA  (milepost 
0.16)  and  Monroe,  GA  (milepost  10.17)." 
Any  comments  must  be  filed  with  the 
Commission  and  served  on:  John  R. 
Molm,  1400  Candler  Building,  127 
Peachtree  Street  NE.,  Atlanta,  GA  30043. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  March  26, 1967. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McCee, 
Secretary. 
(FR  Doc.  87-7212  Filed  4-1-87;  8:45  am) 

MIXING  CODE  7035-01-M 


[Finance  Docket  No.  30942] 

Southern  Railway  Co.;  Acquisition  and 
Operation  Exemption;  CSX 
Transportation,  Inc. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


'  By  decision  served  April  2. 1987,  the  effective 
date  of  the  exemption  was  set  at  March  26, 1967. 


summary:  The  Interstate  Commerce 
Commission  exempts  the  Southern 
Railway  Company  from  the 
requirements  of  49  U.S.C.  11343  for  the 
acquisition  and  operation  of  CSX 
Transportation,  Inc.'s  Jellico  Branch  line 
between  Lot,  KY,  and  Jellico,  TN.  a 
distance  of  2.37  miles,  and  related  joint 
yard  facilities,  subject  to  employee 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  May  4, 1987.  Petitions  to  stay  must  be 
filed  by  April  13, 1987,  and  petitions  for 
reconsideration  must  be  filed  by  April 
22, 1987. 

ADDRESSES:  Send  petitions  referring  to 
Finance  Docket  No.  30942  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Nancy  S. 
Fleischman,  Norfolk  Southern 
Corporation,  One  Commercial  Place. 
Norfolk,  VA  23510. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  March  25, 1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  L^mboley,  Commissioners 
Sterrett.  Andre  and  Simmons. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc.  87-7213  Filed  4-1-87;  8:45  am] 
BILUNO  COOIE  7036-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Iowa 
Asbestos  Co.,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  4, 1987.  a  proposed 
partial  consent  decree  in  United  States 
V.  Iowa  Asbestos  Co.  et  al.,  Civil  Action 
No.  86-038B,  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Iowa.  The  complaint  filed  by 
the  United  States  alleged  violations  of 
the  Clean  Air  Act  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  asbestos. 
Specifically,  the  complaint  alleged  that 
the  defendants  failed  to  comply  with  the 
asbestos  NESHAP  during  the  removal  of 
asbestos  from  two  Ankeny  Community 
School  District-owned  buildings  in 


Ulftll 


Federal  Register  /  Vol.  52.  No.  63  /  Thursday.  April  2.  1987  /  Notices 


Ankeny,  lowa.  i  ne  tompiaiiu  sought 
injunctive  relief  to  require  the 
defendants  to  comply  with  the  Clean  Air 
Act  and  the  ^fESHAP  for  asbestos  and 
civil  penalties  for  past  violations.  The 
decree  requires  defendant  Ankeny 
Community  School  District  to  comply 
with  the  Clean  Air  Act  and  the  NESHAP 
for  asbestos  in  the  future  and  requires 
the  school  district  to  pay  a  $2,000 
settlement  sum. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (301  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Iowa 
Asbestos  Co.  et  al.  Department  of 
Justice  Reference  #90-5-2-1-901. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  following 
locations:  Office  of  the  United  States 
Attorney,  115  United  States  Courthouse, 

E.  1st  and  Walnut  Streets,  Des  Moines, 
Iowa  50309:  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1535,  Ninth  Street  and 
Pennsylvania,  NW.,  Washington,  DC 
20530:  and,  the  Region  VII  Office  of  the 
United  States  Environmental  Protection 
agency,  726  Minnesota  Avenue.  Kansas 
City.  Kansas  66101.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  Iowa  Asbestos  Co.  et  al. 
Department  of  Justice  Reference  #90-5- 
2-1-901. 

F.  Henry  Habicht  II, 

Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

[FR  Doc.  87-7233  Filed  4-1-87;  8:45  am] 

BILLING  CODE  441(M)1-M 


Lodging  of  Consent  Decree  Kteer 
Kast.  Inc.  and  PMC.  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Kleer  Kast,  Inc.  and 
PMC.  Inc.,  Civil  Action  No.  85-4718(AJL) 
was  lodged  in  the  United  States  District 
Court  for  the  District  of  New  Jersey  on 
March  10. 1987. 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Water  Act  33  U.S.C.  1251.  etseq.,  and 
Kleer  Kast  Inc.'s  National  Pollutant 
Discharge  Elimination  System  and  New 


Jersey  Discharge  Elimination  System 
permits,  llie  alleged  violations  have 
occurred  in  connection  with  the 
operation  of  a  cellulose  acetate  sheeting 
manufacturing  facility  in  Kearny,  New 
Jersey.  The  proposed  decree  requires 
Kleer  Kast  to  comply  with  its  applicable 
permit  and  pretreatment  regulations. 
The  proposed  decree  also  requires 
defendants  to  pay  a  $100,000  civil 
penalty  for  past  violations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Kleer  Kast.  Inc.  and  PMC.  Inc.,  D.O.J. 
Ref.  No.  90-5-1-1-2452. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  970  Broad  Street,  Room 
502,  Newark,  New  Jersey  07102  and  at 
the  Region  II  Office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York,  New  York 
10278.  Copies  of  the  proposed  consent 
decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or,  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  pkase  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $1.50  (10  cent  per  page  reporduction 
cost]  made  payable  to  the  Treasurer  of 
the  United  States. 
F.  Henry  Habicht  II, 

Assistant  Attorney  General.  Land  and 
Natural  Rtsources  Division,  Department  of 
Justice,  Washington.  DC  20530. 
(FR  Doc.  8r-7229  Filed  4-1-87:  8:45  am] 
BILLING  COOE  4410-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Sensory 
Physiology  and  Perception;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Sensory 
Physiology  and  Perception  Program. 

Date  and  Time:  April  15, 16,  and  17, 1987: 
9:00  a.m.  to  5:00  pm  each  day. 

Place:  National  Science  Foundation,  1800  G 
Street.  NW..  Washington.  DC.  Meeting  is  to 
be  held  in  the  conference  Room  523. 


Type  of  Meetiag:  Part  Open — Open  4/l6 — 
1:00  p.m.  to  3.-00  p.m.;  Closed  4/15  9:00  a.m.  to 
5:00  p.m.:  Closed  4/19  9:00  a.m.  to  5:00  p.m. 

Contact  Person:  Dr.  Steven  Price,  F*rogram 
Director.  Sensory  Physiology  and  Perception, 
Room  320.  National  Science  Foundation, 
Washington.  DC.  2055a  Telephone  (202)  357- 
7428. 

Sumary  Minutes:  May  be  obtained  from  the 
Contact  Person  at  the  above  stated  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  the  Sensory  Physiology  and 
Perception  Program. 

Agenda:  Open — Discuss  future  trends  in 
program  area.  Closed — ^To  review  and 
evaluate  research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposal  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  the  Goverament  in  the  Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  87-730t  Filed  4-1-87;  8:45  am] 

BILLMG  COOC  7SSS-0t-M 


Advisory  Panel  for  Social  and 
Developmental  Psychology;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Social  and 
Developmental  Psychology. 

Date  and  Tinie:  April  15-17, 1987:  9:00  a.m.- 
5:00  p.m.  each  day. 

Place:  National  Science  Foundation,  1800  G 
Street,  NW..  Room  1243.  Washington.  DC 
20550. 

Type  of  Meeting:  Part  Open — Closed  4/ 
15—9.00  a.m.  to  5:00— p.m.:  Closed  4/16—9.00 
a.m.  to  5:00  p.m.;  Closed  4/17—11:00  a.m.  to 
5:00  p.m.;  Open  4/17 — 9:00  a.m.  to  11:00  a.m. 

Contact  Person:  Dr.  Jean  B.  Intermaggio, 
Program  Director,  Room  320,  National 
Science  Foundation,  Washington,  DC  20550 
(202-357-9485). 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  stated         I  - 
address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  social  and  developmental 
psychology. 

Agenda: 

Open — General  discussion  of  the  research 
trends  in  social  and  developmental 
psychology. 

Closed — To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 


These  matters  are  within  exemptions  (4)  and 

(6)  of  the  Government  in  the  Sunshine  Act. 

M.  Rebecca  Winkler, 

ComaiiUee  Management  Officer. 

|FR  Doc.  87-7302  Filed  4-l-«7;  8:45  am| 
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Advisory  Panel  for  Systematic  Biology; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Date  and  Time:  April  20  and  21, 1987 — 8:30 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1243,  National  Science 
Foundation,  1800  G  Street  NW.,  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  E.  Rodman. 
Acting  Program  Director.  Systematic  Biology, 
(202)  357-9588,  Room  215,  National  Science 
Foundation,  Washington.  DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  systematic  biology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  S  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
March  30, 1987. 
|FR  Doc.  87-7303  Filed  4-1-87;  8:45  am| 

MLUNG  CODE  7SSS-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Use  of  isotopes;  Renewal 

The  Nuclear  Regulatory  Commission 
announces  the  renewal  of  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes.  It  has  been  determined  that 
this  advisory  committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Commission  by  law.  This  committee 
provides  advice  and  consultation  both 
on  the  development  of  standards  and 
criteria  for  regulating  and  licensing  the 
uses  of  radionuclides  on  human  patients 
and  on  individual  hcense  applications 
relating  to  user  qualifications  and 
proposed  use  of  radiation  sources. 

The  charter  for  the  Advisory 
Committee  on  the  Medical  Uses  of 


Isotopes  is  being  extended  for  the  two 
year  period  beginning  April  4, 1987, 

Additional  details  regarding  the  duties 
and  functions  of  the  Committee  and  its 
members  can  be  obtained  by 
telephoning  Patricia  C.  Vacca,  Office  of 
Nuclear  Materials  Safety  and 
Safeguards,  at  (301)  427-4112. 

Dated:  March  30. 1987. 
|ohn  C.  Hoyle, 

Advisory,  Committee  Management  Officer. 
(FR  Doc.  87-7275  Filed  4-1-87;  8:45  amj 
BILUNG  COOC  7SM-01-M 


[Docket  No.  70-135;  License  No.  SNM-145] 
Babcock  &  Wilcox;  Receipt  of  Petitions 

Notice  is  hereby  given  that  by  Petition 
dated  February  24. 1987,  the  Kiski 
Valley  Coalition  To  Save  Our  Children 
requested  that  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
the  Director,  Nuclear  Reactor 
Regulation,  and  the  Director,  Office  of 
Inspection  and  Enforcement,  take 
immediate  action  with  regard  to  the 
Babcock  and  Wilcox  (B&W)  Apollo 
facility.  The  Petitions  request  that  the 
license  for  the  facility  be  suspended 
unitl  corrective  actions  have  been  taken, 
after  which  the  license  be  terminated 
and  revoked  and  the  facilities  and 
grounds  be  released  for  unrestricted  use. 
The  Petitions  assert  as  grounds  for  this 
request  that  (1)  the  licensee  has  not 
fulfilled  License  Condition  37,  which 
provides  that  at  the  end  of  plant  life,  the 
licensee  shall  decontaminate  the  facility 
and  grounds  so  that  they  can  be 
released  for  unrestricted  use;  (2)  the 
facility  has  had  a  significant  adverse 
effect  upon  Apollo  and  the  surrounding 
environment;  and  (3)  there  is  hcensed 
material  that  is  missing  and 
unaccounted  for.  The  request  is  being 
treated  pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  As  provided 
by  S  2.206,  appropriate  action  will  be 
taken  on  this  request  within  a 
reasonable  time. 

Copies  of  the  Petitions  are  available 
for  inspection  in  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  20555  and  the 
Local  Public  Document  Room  of  the 
Apollo  Memorial  Library,  Apollo, 
Pennsylvania. 

Dated  at  Silver  Spring.  Maryland,  this  25th 
day  of  March,  1987. 

For  The  Nuclear  Regulatory  Commission 
Hugh  L.  Thompson,  Jr.. 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

|FR  Doc  87-7274  Filed  4-1-87;  8:45  am] 
NLUMG  COOC  7SWM)1-M 


Southern  California  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co.;  Denial 
of  Amendment  to  Provisional 
Operating  Ucense  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  licensees  for  an 
amendment  to  Provisional  Operating 
License  No.  DPR-13,  issued  to  the 
Southern  California  Edison  Company,  et 
al.  (the  licensees),  for  operation  of  the 
San  Onofre  Nuclear  Generating  Station, 
Unit  1  (the  facility),  located  in  San  Diego 
County,  California, 

The  amendment,  as  proposed  by  the 
licensees,  would  modify  the  facility 
Technical  Specifications  (TS)  for  the 
safety  injection  system  hydraulic  valves 
to  establish  a  long-term  surveillance 
program  for  these  valves  which  would 
supplant  an  interim  testing  program 
effective  during  Fuel  Cycle  XIII.  The 
licensees'  application  for  amendment 
was  dated  November  21, 1985.  as 
supplemented  on  June  25, 1986.  Notice  of 
consideration  of  issuance  of  the 
amendment  was  published  in  the 
Federal  Register  on  February  12, 1986 
(51  FR  5277).  The  staff  determined  that 
the  proposed  long-term  program  was 
inadequate  to  verify  the  operability  of 
these  valves.  The  licensee  was  notified 
of  the  Commission's  denial  of  this 
request  by  letter  dated  March  30, 1987. 

The  licensee  may  demand  a  hearing 
with  respect  to  the  denial  described 
above  and  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  written  petition  for  leave  to 
intervene.  Such  requests  for  hearing  and 
leave  to  intervene  must  be  received  by 
May  4, 1987. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulator^'  Commission, 
Washington,  DC,  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  the  petition  should  also  be 
sent  to  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555,  and  to  Charies 
R.  Kocher,  Assistant  General  Counsel, 
James  Beoletto,  Esquire,  Southern 
California  Edison  Company.  P.O.  Box 
800,  Rosemead,  California  91770, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  21, 1985  as 
supplemented  on  June  25, 1986,  and  (2) 
the  Commission's  letter  to  the  licensees 
dated  March  30, 1987,  which  are 


infi4R 
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available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  Main  Library,  University  of 
California.  P.O.  Box  19559,  Irvine, 
California  92713.  A  copy  of  item  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555, 
Attention:  Director,  Divison  of  PWR 
Licensing-A. 

Dated  at  Bethesda.  Maryland,  this  30th  day 
of  March,  1987. 

For  the  Nuclear  Regulatory  Commission. 
George  E.  Lear, 

Director,  PWR  Project  Directorate  #7. 
Division  of  PWR  Licensing-A. 
(FR  Doc.  87-7273  Filed  4-1-87;  8:45  am] 

WLUNQ  CODE  7S9O-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Northwest  Conservation  and  Electric 
Power  Plan;  Proposed  Model 
Conservation  Standards  Amendments; 
Public  Comment  Period 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  proposed  amendments 
and  opportunity  to  comment  regarding 
model  conservation  standards  for  new 
and  existing  structures,  utility,  customer, 
and  governmental  conservation 
programs,  and  other  consumer  actions 
for  achieving  conservation  except  areas 
for  which  model  conservation  standards 
already  exist. 

summary:  On  April  23, 1983,  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  (Council] 
adopted,  pursuant  to  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Act.  Pub.  L  96-501.  94 
Stat.  2697. 16  U.S.C.  839  et  seq.  (the  Act), 
a  Northwest  Conservation  and  Electric 
Power  Plan  (Power  Plan),  including 
model  conservation  standards  (MCS)  for 
new  residential  and  commercial 
structures,  and  for  buildings  converting 
to  electric  space  conditioning  (48  FR 
24493.  June  1. 1983].  The  most  recent 
amendments  of  the  MCS  were  adopted 
by  the  Council  at  its  January  14. 1987. 
meeting.  At  its  March  11. 1987.  meeting, 
the  Council  voted  to  enter  rulemaking  to 
add  to  the  existing  MCS  model 
standards  for  all  sectors  and  end-uses  of 
electricity  not  already  covered. 
SUPPLEMENTARY  INFORMATION:  The  Act 
states  that  "Model  conservation 
standards  to  be  included  in  the 
(Council's)  plan  shall  include,  but  not  be 


limited  to,  standards  applicable  to  (A) 
new  and  existing  structures,  (B)  utility, 
customer,  and  governmental 
conservation  programs,  and  (C)  other 
consumer  actions  for  achieving 
conservation."  Section  4(f)(1)-  Upon 
consideration  of  a  petition  requesting 
that  the  Council  adopt  model  standards 
for  the  particular  conservation  activities 
related  to  residential  weatherization  in 
the  region,  the  Council  now  proposes  to 
amend  the  Power  Plan  by  adopting 
model  standards  applicable  to  all  areas 
not  covered  by  the  existing  MCS, 
including  residential  weatherization. 
This  notice  describes  the  proposed 
amendments  and  explains  how  to 
participate  in  the  amendment  process.  In 
order  to  allow  the  Bonneville  Power 
Administration  time  to  complete  its 
hearings  on  its  residential 
weatherization  program,  the  Council 
will  wait  for  two  months  from  the 
publication  of  this  notice  to  begin 
hearings  on  this  proposed  rule.  The 
Council  anticipates  that  its  hearings  will 
be  conducted  during  late  May  and  June 
and  that  it  will  be  able  to  adopt  these 
amendments  by  mid-October.  The 
schedule  of  hearings  and  guidelines  for 
presenting  oral  comment  will  be 
published  several  weeks  before  the 
hearings  are  to  begin. 

Guidelines  for  Submitting  Written 
Conunents 

1.  All  written  comments  must  be  sent 
to  the  Council's  central  office,  Attn: 
Dulcy  Mahar,  Director  of  Public 
Information  and  Involvement,  850  S.W. 
Broadway.  Suite  1100.  Portland.  Oregon 
97205. 

2.  Comments  should  be  clearly 
marked  "Comments  on  Proposed  Model 
Conservation  Standards  Amendment." 

3.  Written  comments  should  be 
specific  and  concise  and  refer  to 
sections  or  page  numbers  in  the 
proposed  MCS  amendments. 

4.  If  appropriate,  submit  a  "marked 
up"  copy  of  the  proposed  MCS  (or 
appropriate  sections)  indicating 
suggestions  and/or  revisions.  Suggested 
deletions  should  be  lined  out  and  placed 
in  parentheses.  Suggested  new  language 
should  be  underlined. 

5.  Please  type  (double-spaced) 
comments,  if  possible.  Use  only  one  side 
of  the  paper. 

6.  Provide  ten  (10)  copies  of  all 
comments  and  supporting  materials  if  at 
all  possible. 

Proposed  Amendments 

If  adopted  by  the  Council,  the 
proposed  amendments  would  add  to 
Volume  I,  Chapter  9,  p.  9-4  at  bottom  of 
second  column. 


Proposed  Model  Conservation 
Standards  for  New  and  Existing 
Structures,  Utility,  Customer,  and 
Governmental  Conservation  Programs, 
and  Other  Consumer  Actions  for 
Achieving  Conservation  Except  Areas 
for  Which  Model  Conservation 
Standards  Already  Exist 

During  this  period  of  electricity 
surplus,  prior  to  the  time  when  the 
region  needs  to  acquire  new  resources 
to  meet  increased  electricity  demand, 
conservation  activities  that  can  be 
deferred  without  detrimental 
consequences  should  be.  However, 
decisions  regarding  whether  to  operate  a 
program  may  turn  on  factors  other  than 
the  need  for  electricity.  If  a  utility  or 
governmental  organization  elects  to 
implement  a  conservation  program 
during  the  surplus,  the  program  should 
be  operated  in  a  manner  that  is 
consistent  with  the  long-term  goals  of 
the  region's  electrical  power  system. 
The  proposed  model  conservation 
standards  (MCS)  set  forth  in  this 
document  establish  the  objectives  that 
should  be  incorporated  into  programs 
for  new  and  existing  structures,  utility, 
customer  and  governmental 
conservation  programs,  and  other 
consumer  actions  for  achieving 
conservation,  except  for  areas  already 
covered  by  existing  model  conservation 
standards.  New  residential  and 
commercial  buildings,  and  buildings 
converting  to  electric  space  conditioning 
are  already  covered  by  specific  model 
conservation  standards.  The  proposed 
standards  are  designed  to  help  move  the 
region  toward  a  least-cost  electrical 
energy  future. 

As  the  various  conservation  resources 
in  the  sectors  covered  by  this  MCS  are 
needed  to  meet  regional  load  growth.      / 
the  Council  may  revisit  these  standards 
to  make  them  more  specific  for  some 
sectors  or  end-uses,  and  to  consider 
recommending  that  failure  to  achieve 
equivalent  savings  from  them  be  subject 
to  a  surcharge. 

Proposed  MCS  Objectives 

1.  Utility,  customer,  and  governmental 
conservation  programs,  and  other 
consumer  actions  for  achieving 
conservation  should  not  create  lost 
opportunities.  A  lost  opportunity  is  a 
conservation  measure  or  program  which, 
because  of  physical  or  institutional 
characteristics,  may  lose  its  cost- 
effectiveness  unless  actions  are  taken  to 
develop  it  or  hold  it  for  future  use. 

2.  Conservation  programs  should 
require  the  installation  of  all  measures 
that  are  cost-effective  to  the  region  in 
the  long-run,  and  if  not  done  would  be 
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lost  to  the  region.  If  physical  barriers 
prevent  the  installation  of  all  cost- 
effective  measures,  all  measures  up  to 
this  physical  limitaton  should  be 
installed.  Cost-effective  levels  are 
defined  in  the  Northwest  Power  Plan. 

3.  The  benefits  of  the  conservation 
program  should  be  equitably  distributed 
throughout  the  sector  or  subsector 
within  which  the  program  is  operating.  If 
the  program  is  operated  on  a  regional 
level,  its  benefits  should  be  equitably 
distributed  throughout  the  region. 

4.  Environmental  quality  should  be 
given  strong  consideration  in  program 
design.  Programs  should  be  designed  to 
maintain  or  improve  current  levels  of 
environmental  quality.  Environmental 
degradation  should  be  avoided. 

5.  Utility,  customer,  and  governmental 
conservation  programs  operated  during 
the  current  period  of  surplus  should 
contribute  to  the  region's  capability  to 
implement  those  conservation  programs 
aggressively  when  the  region  begins  to 
need  new  resources.  Consequently,  such 
programs  should  include  data  gathering 
and  evaluation  components  structured 
to  gain  statistically  reliable  information 
the  region  can  use  to  fashion  an 
aggressive  and  effective  conservation 
acquisition  program  when  additional 
power  is  needed.  In  addition,  such 
programs  should  develop  the  capability 
to  secure  conservation  in  sectors  or  sub- 
sectors  that  are  not  generally  reached 
by  typical  programs,  for  example,  low- 
income  households  and  renters  in  the 
residential  weatherization  program. 

6.  Programs  should  be  designed  to 
avoid  significant  alteration  of  a 
consumer's  choice  of  fuel  since 
significant  fuel  switching  will  negate  the 
conservation  savings  and  require  the 
development  of  additional  high  cost 
resources. 

Surcharge  Recommendation 

The  Council  is  not  recommending  at 
this  time  that  the  standard  in  this  rule  be 
subject  to  a  surcharge.  The  Council 
already  has  standards  for  new 
residential  and  new  commercial  building 
that  are  subject  to  the  surcharge  and 
standards  for  buildings  converting  to 
electric  space  conditioning  that  are  not 
subject  to  the  surcharge.  Specific 
standards  were  set  for  new  residential 
and  commercial  buildings  since  they 
represent  lost  opportunity  resources  and 
they  are  areas  where  significant  activity 
is  expected  to  occur,  even  during  the 
electricity  surplus. 
Edward  Sbe«ts. 
Executive  Director. 
|FR  Doc.  87-7191  Filed  4-l-»7:  8:45  amj 

MUINQ  COOE  OOUMW-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Convnission  Meeting 

agency:  Physician  Payment  Review 

Commission. 

action:  Notice  of  meeting. 

summary:  The  Commission  will  hold  a 
public  meeting  on  April  9-10, 1987,  in 
Room  800  of  the  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 
SW..  Washington,  DC.  The  April  9th 
meeting  will  begin  at  9:00  A.M.  and  the 
April  10th  meeting  will  be  at  8:30  A.M. 
The  Commission  was  established  by 
section  9305  of  Pub.  L  99-272. 
ADDRESSES:  The  Commission's  office  is 
located  in  the  Mary  E.  Switzer  Building, 
330  C  Street,  SW.,  Washington,  DC 
20201  in  Suite  7033.  Its  telephone 
number  is  202/472-1364. 

SUPPLEMENTAL  INFORMATION:  The 

following  is  the  meeting  agenda: 

Thursday,  April  9, 1987 

9:00  AM-9:30  AM— Executive  Director's 

Report 
9:30  AM-10:45  AM— Prompt  Payment  by 
Carriers 
Marilyn  Field.  Ph.D..  Associate 
Director,  Physician  Payment  Review 
Commission 
11:00  AM-1:00  PM— Recess  for  Meeting 
with  Secretary  Bowen  and  LUNCH 
(Executive  Session) 
1:00  PM-5:30  PM— Development  of 
Relative  Value  Schedules 
Peter  Eraser,  Executive  Director. 

Ontario  Medical  Association 
Howard  Zander,  M.D.,  President. 
American  Society  of 
Anesthesiologists 
WilUam  Hsiao,  Ph.D.,  Professor, 
Harvard  School  of  Public  Health 

Friday,  April  10,  1987 

8:30  AM-10:30  AM— Proposals  for 

Payment  of  Radiologists, 

Anesthesiologists,  and  Pathologists 

(RAPs)  on  a  Per  Admission  (DRG) 

Basis 
James  Reuter,  Ph.D..  Specialist  in 

Social  Legislation,  Congressional 

Research  Service 
Ross  Anthony.  Ph.D.,  Associate 

Administrator  for  Program 

Development,  Health  Care 

Financing  Administration 
10:30  AM-11:30  AM— Patterns  of 

Relative  Values  in  Fee  Schedules 

Based  on  Factors  Other  than 

Charges 
Terry  Hammons.  M.D..  Deputy 

Director.  Physician  Payment  Review 

Commission 
11:30  AM-12:00  Noon— Public  Comment 


12:00  Noon-l:00  PM— LUNCH 

(Executive  Session] 
IKK)  PM-1:30  PM— Report  of  Coding 

Subcommittee 
Members:  Oliver  H.  Beahrs.  M.D.. 

Chairman,  Walter  McNemey, 

Richard  W.  Wright 
1:30  PM-2:30  PM— Initial  Plans  for 

Consensus  Panels 
Lauren  LeRoy,  Ki.D.,  Deputy  Director, 

Physician  Payment  Review 

Commission 
2:30  PM-3:00  PM— Next  Steps 
Paul  B.  Cinsburg, 
Executive  Director. 
[FR  Doc.  87-7192  Filed  4-1-67;  8:45  amJ 

BILUNO  COOe  M2ft-K-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Fonns  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  propo8al(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposals) 

(1)  Collection  title:  Supplemental 
Doctor's  Statement. 

(2)  Form(8)  submitted:  SI-7,  ID-7h. 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Individuals  or 
households. 

(6)  Annual  responses:  50,050. 

(7)  Annual  reporting  hours:  4.171. 

(8)  Collection  description:  The  RUL\ 
provides  for  the  payment  of  sickness 
benefits  to  qualified  railroad  employees. 
The  physician's  statement  will  be  used 
for  determining  whether  the  applicant 
meets  the  requirements  for  sickness 
benefits. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  0MB  reviewer,  Judy  Egan 
(202-395-6880),  Office  of  Management 
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and  Budget,  Room  3208.  New  Executive 

Office  Building.  Washington,  DC  20503. 

Pauline  Lohens, 

Director  of  Information  and  Data 

Management. 

|FR  Doc.  87-7196  Filed  4-1-87;  8:45  am) 

BILLING  CODE  7MS-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 

Fogash: (202)  272-2142 
Upon  Written  Request.  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs.  450  Fifth  Street  NW.. 
Washington.  DC  20559 
Extension 

Rule  7d-l(b)(8)(i).  (iii).  and  (viii) 
File  No.  270-176 
Rule  31a-l 
File  No.  270-173 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rules  7d-l(b](8)  (i],  (iii).  and 
(viii)  and  31a-l  under  the  Investment 
Company  Act  of  1940. 

Rule  7d-l(b)(8)  (i).  (iii).  and  (viii) 
concerns  the  conditions  and 
arrangements  pursuant  to  which 
Canadian  management  investment 
companies  may  register  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.).  The  rule  currently 
affects  2  recordkeepers,  who  expend  a 
total  of  50  burden  hours,  annually,  to 
comply. 

Rule  31a-l  requires  investment 
company  registrants  to  keep  certain 
books  and  records  which  are  the  basis 
for  their  financial  statements  and  a 
record  of  their  operational  activities  so 
that  these  activities  can  be  examined  by 
Commission  personnel  for  compliance 
with  the  law.  The  rule  affects  all  of  the 
2960  active  registered  investment 
companies.  These  companies  spend 
about  4.161.760  burden  hours  to  comply 
with  the  rule. 

Comments  should  be  submitted  to 
OMB  Desk  Officer:  Robert  NeaL  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  arnl  Budget. 
Room  3235  NEOB.  Washington.  DC 
20503. 

lonathan  G.  KaU. 
Secretary- 
March  26. 1987. 
|FR  Doc.  87-7246  Filed  4-1-87;  8:45  am) 
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[Release  No.  34-24272:  FH«  No.  SR-NASO- 
87-51 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Filing  of  Direct 
Participation  Program  Advertising  artd 
Sales  Literature 

Pursuant  to  section  19(b)(1)  of  the 
SecuritieB  Exchange  Act  of  1934, 15 
U.S.C.  7aB(b)(l)  ("Act"),  notice  is  hereby 
given  that  on  March  10. 1987,  the 
National  Association  of  Securities 
Dealers.  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishiag  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
StatemeDl  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  adds  a  new 
paragraph  (c)(3)  to  Article  III.  section  35 
of  the  NASD  Rules  of  Fair  Practice  that 
requires  advertising  and  sales  literature 
for  publicly  offered  direct  participation 
programs  to  be  filed  with  the  NASD. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  si^iificant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  1^ 

The  proposed  amendment  would 
require  members  to  file  advertising  and 
sales  literature  concerning  publicly 
offered  direct  participation  programs 
with  the  NASD'8  Advertising 
Department  within  10  days  of  its  first 
use  or  publication.  If  the  literature  has 
been  filed  with  the  NASD  by  the 
program's  sponsor,  general  partner, 
underwriter  or  another  member,  a 
second  filing  would  not  be  required. 


Article  III.  »ection  35  of  the  NASD 
Rules  of  Fair  Practice  regulates 
members'  communications  with  the 
public.  It  requires  that  all  such 
communications  be  based  on  principles 
of  fair  dealing  and  good  faith  and  that 
the  communications  provide  a  sound 
basis  for  evaluating  the  facts  regarding 
the  securities  offered  by  members. 

The  NASD  has  become  aware  that 
certain  advertising  and  sales  literature 
used  in  connection  with  public  direct 
participation  programs  has  involved 
misleading  illustrations  of  past 
performance,  the  inclusion  of 
information  on  projected  performance, 
and  the  unbalanced  presentation  of 
programs  by  not  including  a  statement 
of  significant  risks. 

This  situation  was  considered  by  the 
NASD  Direct  Participation  Programs/ 
Real  Estate  Committee  which 
recommended  to  the  NASD  Board  of 
Governors  that  the  filing  requirement  be 
adopted. 

The  NASD  believes  that  the  proposed 
rule  change  it  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  among  members,  and  in  general  to 
protect  investors  and  the  public  interest. 
The  proposed  rule  change  is  designed  to 
facilitate  the  NASD's  ability  to  ensure 
that  advertising  and  sales  literature  is 
based  upon  principles  of  fair  dealing 
and  is  consistent  with  the  NASD 
guidelines.  In  this  matter  the  rule  change 
will  serve  to  protect  the  investing  public. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  beheves  that  the 
proposed  rule  change  does  not  impose      , 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  NASD  solicited  comments  from 
members  regarding  the  proposed  rule 
change  in  Notice  to  Members  85-69.  A 
total  of  48  responses  were  received. 
Copies  of  the  Notice  to  Members  and 
comment  letters  have  been  submitted  to 
the  Commission  as  Exhibit  2  to  this 
filing.  A  majority  of  the  commentators 
supported  adoption  of  the  rule.  The  most 
frequent  areas  of  negative  comments 
related  to  the  need  to  impose  a  filing 
requirement  in  addition  to  the  NASD's 


Federal  Register  /  Vol.  52.  No.  63  /  Thursday,  April  2,  1987  /  Notices 


■">fi49 


ongoing  review  of  member  advertising. 
The  NASD  Board  of  Governors 
considered  all  of  the  comments  and 
modified  the  proposal  based  upon  such 
review.  The  NASD  responded  to  these 
and  other  comments  in  the  filing  with 
the  Commission. 

///.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
at  the  above  address.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  April  23, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(aHl2). 

Dated:  March  26, 1987. 
lonathan  G.  Kalz, 
Secretary. 
|FR  Doc.  87-7244  Filed  4-1-87;  8:45  am) 
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IReleaM  No.  34-242«0;  FU«  No.  SR-NASO- 
87-1) 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
to  Provide  a  Broadcast  Ticker  of  Last 
Sale  Reports  in  NASDAQ/NMS 
Securities. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  17, 1987,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propsoed  Rule  Change 

The  following  is  the  full  text  of  a  rule 
change  being  proposed  by  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  and  its  subsidiary,  NASD 
Market  Service,  Inc.  ("MSI").  This 
propsal  embodies  the  NASD's  decision 
to  offer  a  new  service  consisting  of  a 
low  speed  ticker  signal  (hereinafter 
referred  to  as  the  "NASDAQ/NMS 
Ticker"  or  "Ticker")  by  which 
subscribers  can  obtain  a  moving  display 
of  last  sale  reports  for  all  NASDAQ/ 
NMS  securities  from  any  of  a  number  of 
vendors.*  The  low  speed  ticker  signal 
will  not  be  provided  to  the  display 
devices  that  are  owned  by  the  NASD  or 
its  subsidiaries  (i.e..  Level  2/3 
terminals.)  The  proposal  includes  the 
following  fee  schedule  applicable  to  any 
subcriber  of  this  service:  $50  per  wall 
display  unit  per  month  and  $5  per 
interrogation  device  per  month.*  These 
fees  shall  also  apply  to  subscribers  of 
any  comparable  service  that  might  be 
developed  by  vendors  from  the  NASD's 
NMTS  high-speed  line.'  Subsequent  to 
approval  by  the  Securities  and 
Exchange  Commission  pursuant  to 
section  19(b)(2)  of  the  Securities 
Exchange  Act  of  1934  (the  "ACT '),  MSI 
will  incorporate  this  fee  schedule  into  a 


■  A  functional  description  of  the  NASDAQ/NVIS 
Ticker  has  tjcen  filed  with  the  Commission. 

•These  fees  are  exclusive  of  any  separate 
communications  carrier  fees  that  may  be  incurred  to 
receive  the  low  speed  signal. 

'The  process  by  which  a  vendor  takes  a  high- 
speed feed  (from  the  NMTS  high-speed  line)  of  last 
sale  data  and  converts  it  for  display  in  a  moving 
ticker  Is  commonly  referred  to  as  "retransmission." 
See  Securities  Exchange  Act  Rule  llAs»-l(d)  |17 
CFR240.1lAa3-l(d)|. 


standardized  contract  for  the  NASDO/ 
NMS  Ticker. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposal  and  discussed 
any  comments  it  received  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  twofold:  to  establish  technical 
specifications  for  and  a  description  of  a 
low  speed  ticker  broadcast  of  last  sale 
reports  in  NASDAQ/NMS  securities  and 
a  fee  schedule  application  to  subscribers 
receiving  such  information.  The 
NASDAQ/NMS  Ticker  will  be  a  low- 
speed  information  broadcast  directly  to 
independently  owned  interrogation 
devices  or  wall  display  units  suitable  for 
the  display  of  ticker  information.  This 
arrangement  paralles  that  provided  for 
listed  securities  by  the  New  York  and 
American  Stock  Exchanges  ( "NYSE" 
and  "AMEX,"  respectively),  i.e.. 
Networks  A  and  B  of  the  Consolidated 
Tape. 

The  data  source  for  the  NASDAQ/ 
NMS  Ticker  is  the  MNTS  high-speed 
line  that  operates  at  4,800  BPS.  Vendors 
currently  access  this  line  to  provide 
subscribers  with  last  sale  informtion  on 
NASDAQ/NMS  securities.  Generally, 
subscribers  access  such  information  by 
entering  selective  queries  through  desk- 
top terminals.  In  contrast,  the  proposed 
Ticker  will  be  a  broadcast  stream  of  last 
sale  data  at  134.5  BPS  (or  1.000 
characters  per  minute)  for  all  NASDAQ/ 
NMS  securities.  The  slower  pace  of  this 
transmission  will  enable  the  continuous 
display  of  last  sale  reports  in  visually 
readable  form.  As  a  broadcast  function, 
the  NASDAQ/NMS  Ticker  requires  the 
use  of  specialized  wall  display  units, 
interrogation  or  display  devices  that  are 
available  from  vendors.  The  functional 
description  filed  with  the  Commission 
outlines  the  equipment  interfaces 
needed  to  receive  the  Ticker  feeds,  as 
well  as  the  requirements  applicable  to 
any  authorized  ticker  display  of 
NASDAQ/NMS  last  sale  reports.  This 


ltM)5*: 


Federal  Register  /  Vol.  52,  No.  63  /  Thursday.  April  2,  1987  /  Notices 


informtion  will  be  made  available  to  any 
firm  authorized  to  act  as  a  vendor  for 
the  NASDAQ/NMS  Ticker. 

Estabhshment  of  the  NASDAQ/NMS 
Ticker  is  consistent  with  Section 
llA(aMl)  of  the  Act  in  which  the 
Congress  articulated  various  premises 
and  goals  respecting  a  national  market 
system  for  securities.  In  particular,  the 
NASD  cites  the  following  subparagraphs 
as  statutory  bases  for  the  proposed 
Ticker: 

(A)  The  securities  markets  are  an 
important  national  asset  which  must  be 
preserved  and  strengthened. 

(B)  New  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  and 
effective  market  operations. 

(C)  It  is  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure — 

(i)  Economically  efficient  execution  of 
securities  transactions; 

(ii)  Fair  competition  .  .  .  between 
exchange  markets  and  markets  other 
than  exchange  markets;  [and] 

(iii)  The  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  .  .  .  transactions  in 
securities.  .  .  . 

Moreover,  the  proposed  rule  change  is 
fully  consistent  with  section  15A(b)(5)  of 
the  Act,  which  specifies  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers, 
and  other  persons  using  any  facility  or 
system  that  the  NASD  operates  or 
controls.  In  setting  the  proposed  fees  for 
the  NASDAQ/NMS  Ticker, 
consideration  was  given  to  the  existing 
rate  applicable  to  display  of  last  sale 
information  on  interrogation  devices 
($7.50/ terminal /month  for  NASDAQ/ 
NMS  securities)  as  well  as  the 
prevailing  charges  assessed  by  the 
AMEX  and  the  NYSE  for  ticker 
services.* 

The  NASD  has  proposed  a  fee 
differential  between  wall  units  and 
terminals  displaying  the  NASDAQ/NMS 
Ticker.  In  establishing  this  differential, 
the  NASD  seeks  to  satisfy  the  "equitable 
allocation"  requirements  specified  in 
section  15A{b)(5)  of  the  Act.  A  higher 
fee  is  appropriate  for  a  wall  unit 
because  of  its  greater  potential  for 


*  For  example,  recent  amendments  to  the  CTA 
and  CQ  plans  to  authorize  the  NYSE  to  charge 
professional  subscribers  a  unified  monthly  rate  for 
Network  A  last  sale,  ticker,  and  quotation 
infonnation  based  on  the  total  number  of  display 
devices  which  a  profession*!  sab«criber  has.  E.g., 
one  display  unit  would  cost  $120.  while  three  would 
cost  Si 65  (or  S55  ea.)  and  five  would  cost  $225  (or 
$45  ea.)  per  month.  Where  the  NYSE  provides  ticker 
service  directly  to  a  non-professional  subscriber,  the 
monthly  charge  is  $30  per  unit.  See  Securities 
Exchange  Act  Release  No.  24130  (February  20. 1987). 


contemporaneous  use  by  many  people. 
Having  a  wall  display  obviates  the  need 
for  multi(de  terminals  to  achieve  a 
similar  level  of  contemporaneous  use  of 
the  ticker  display.  Thus,  the  higher  fee 
for  a  wall  unit  reflects  its  greater 
capacity  for  contemporaneous  usage  of 
ticker  data  and  a  partial  offset  for 
terminal  fees  lost  because  of  that 
feature.  'The  NASD  believes  that  the  fee 
differential  between  wall  units  and 
terminal  displays  strikes  an  equitable 
balance  in  recapturing  the  overall  costs 
of  making  the  information  available 
through  tie  NASDAQ/NMS  Ticker.  The 
Association  will  continue  to  monitor  the 
revenues  produced  by  this  and  other 
services  in  order  to  effect  fee  reductions 
where  appropriate. 

In  sum.  the  NASD  believes  that  the 
proposed  fee  schedule  for  the 
NASDAQ/NMS  Ticker  establishes  an 
appropriate  and  justified  discount  from 
the  present  charge  for  last  sale 
information  which  recognizes  the  more 
limited  nature  of  the  information 
conveyed  through  a  low  speed  ticker 
display.  The  proposed  fees  are  beUeved 
to  be  reasonable  in  light  of  the  scope  of 
the  information  provided  and  the 
corresponding  charges  imposed  by  the 
AMEX  and  the  NYSE.  Further,  these 
fees  are  structured  to  achieve  an 
equitable  allocation  of  costs  among 
subscribers  of  varying  sizes. 
Accordingly,  the  NASD  believes  that  the 
proposed  fees  are  fully  consistent  with 
section  15A(b)(5)  of  the  Act. 

The  NASD  notes  that  prompt 
Commisnon  approval  of  this  rule  change 
will  expedite  marketing  of  the 
NASDAQ/NMS  Ticker  by  vendors  and 
its  availability  to  end  users.  This  result 
is  consistent  with  section  15A{b)(6)  of 
the  Act  which  requirs,  inter  alia,  that  the 
NASD's  rules  be  designed  for  foster 
cooperation  and  coordination  with 
persons  engaged  in  processing 
information  with  respect,  to  and 
facilitating  transactions  in  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  Competition 

The  NASD  believes  that  the 
establishment  of  the  NASDAQ/NMS 
Ticker  and  related  fees  will  impose  no 
burden  on  competition.  The  proposed 
fees  are  comparable  to,  and  in  some 
instances  lower  than,  fees  assessed  by 
the  AMEX  and  NYSE  for  moving  ticker 
displays  of  equities  transactions. 
Consequently,  the  NASD  anticipates 
that  several  vendors  will  be  interested 
in  marketing  this  service  in  a  variety  of 
end  users.  Because  the  NASDAQ/NMS 
Ticker  will  not  be  available  on  display 
devices  that  are  owned  by  the  NASD, 
the  Association  will  not  be  in  direct 
competition  with  vendors  in  offering  this 


service  to  subscribers.  In  effect,  the 
NASD  will  be  expressly  limiting  its 
functions  to  that  of  a  "wholesale" 
distributor  of  the  NASDAQ/NMS  Ticker 
service. 

It  should  be  noted  that  the  proposal 
permits  vendors  to  develop  a 
comparable  ticker  service  from  the 
NMTS  high-speed  line  [i.e., 
retransmission]  without  payment  of  a 
surcharge  to  the  NASD  for  the 
opportunity  to  do  so.  Nonetheless, 
subscribers  to  a  vendor-developed 
ticker  will  still  be  obliged  to  pay  the 
NASD  the  $5/$50  fees  based  upon  the 
type  and  number  of  devices  carrying  the 
ticker  display. 

Vendor  retransmission  of  transaction 
reports  (or  last  sale  data)  and  related 
subscriber  fees  were  addressed  by  the 
Commission  in  1980  when  it  amended 
Rule  17a-15  and  redesignated  it  as  Rule 
llAa3-l  (17  CFR  240.1lAa3-ll  under  the 
Act.*  In  that  proceeding  the  Commission 
found  that  it  was  inappropriate  to 
maintain  a  prohibition  of  retransmission 
in  any  effective  transaction  reporting 
plan.  However,  the  Commission 
concluded  that  an  exchange  or  an  i 

association  may  condition 
retransmission  upon  undertakings  to 
ensure  that  the  applicable  subscriber 
charges  are  collected.  Such  charges 
should  be  reasonable  and  uniform 
irrespective  of  geographic  location. 
These  findings  are  embodied  in 
subsections  (d)  and  (e)  of  Rule  llAaS-l 
under  the  Act.  The  NASD  cites  these 
provisions  and  the  underlying  policy 
considerations  '  as  bases  for  the 
imposition  of  reasonable,  uniform 
subscriber  fees  in  the  context  of 
retransmission  of  NASDAQ/NMS  last 
sale  data  to  moving  ticker  displays. 
Commission  approval  of  this  aspect  of 
the  NASD'S  proposal  will  conform  with 
the  treatment  of  subscribers  receiving 
ticker  displays  of  exchange  transactions 
via  vendor  retransmission. 

Accordingly,  the  NASD  reiterates  that 
no  competitive  burden  will  be  created 
by  the  Commission's  approval  of  this 

proposal. 

I 
C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received  respecting  the  proposed 
specifications  and  fee  schedule. 


'  See  Securiti«B  Exchange  Act  Release  No.  ISSeS 
(February  19. 19S0):  45  FR  12377  (February  26. 1980). 
•  /d.  al  12382-63. 
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III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  as 
the  Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  as  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or, 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conmiission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  be 
submitted  by  April  23, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  25. 1987. 
lonathan  G.  Katz, 

Secretary. 

IFR  Doc.  7247  Filed  4-1-87;  8:45  am] 

MIXING  OOOE  MI0-01-M 


[Release  No.  34-24259;  FHe  No.  SR-OOD- 
87-1) 

Self  Regulatory  Organization;  Options 
Clearing  Corporation;  Order  Granting 
Approval  to  Proposed  Supplement  to 
Options  Disclosure  Document 

On  March  17, 1987.  the  Options 
Clearing  Corporation  ("OCC") 
submitted  to  the  Commission  copies  of  a 
supplment  to  the  Options  Disclosure 


Document  ( "ODD")  pursuant  to  Rule  9b- 
1  of  the  Securities  Exchange  Act  of  1934 
("Act").  The  Supplement  explains  that, 
pursuant  to  a  recent  OCC  rule  change, 
an  options  market  may  provide  by  rule 
how  the  settlement  value  of  an  option 
on  an  index  of  securities  will  be 
determined,  and  that  such  settlement 
values  may  be  determined  by  reference 
to  the  prices  of  the  constituent  stocks  of 
the  index  at  times  other  than  the  close  of 
trading.  Such  rules,  which  would 
supercede  any  contrary  provisions  in  the 
rules  of  the  OCC,  might  apply  generally, 
or  only  on  particular  days,  such  a  the 
last  business  day  before  expiration. 

The  Supplement  also  notes  that 
certain  options  markets  have  adopted  or 
are  considering  rules  that  would 
calculate  the  settlement  value  of 
expiring  index  options  on  the  last 
business  day  before  expiration  based  on 
the  opening  prices  of  the  constituent 
stocks  on  that  day.  Consequently, 
options  to  which  such  rules  apply  may 
not  be  traded,  or  may  be  traded  only  to 
a  limited  extend,  on  the  last  business 
day  before  expiration.  Rules  changing 
the  method  for  determining  index  option 
settlement  values  may  be  adopted  by 
some  options  markets,  but  not  others, 
and  an  individual  options  market  may 
adopt  such  rules  with  respect  to  some 
but  not  all  of  the  index  options  traded  in 
that  market.  A  market  that  adopts  such 
rules  subsequently  may  repeal  them. 

Further,  the  Supplement  to  the  ODD 
emphasizes  that  rules  changing  the 
method  the  determining  index  option 
settlement  values  may  be  made 
applicable  to  options  outstanding  at  the 
time  when  the  rules  becomes  effective, 
provided  that  such  options  are  of  a 
series  opended  for  trading  after  the  date 
of  this  Supplment.  Such  rules  would  not 
apply  to  any  series  of  options 
outstanding  on  the  date  of  this 
Supplement.  After  adopting  such  rules, 
however,  an  options  market  might  open 
new  series  of  options  which  are 
identical  to  series  outstanding  on  the 
date  of  this  Supplement  in  all  respects 
other  than  settlement  procedrues. 

Finally,  the  Supplement  reminds 
investors  that  the  settlement  value  for 
options  on  a  particular  index  will  not 
necessarily  be  calculated  in  the  same 
manner  as  the  settlement  values  for 
futures  or  commodity  options  that  may 
be  traded  on  that  index. 

Paragraph  (2)(1)  of  Rule  9b-l  provides 
that  an  options  market  must  file  five 
copies  of  an  amendment  to  the  options 
disclosure  document  with  the 
Commission  at  leat  30  days  prior  to  the 
date  definitive  copies  are  furnished  to 
customers  unless  the  Commission 
determines  otherwise  having  due  regard 
to  the  adequacy  of  the  information 


disclosed  and  the  protection  of 
investors.  This  provisions  is  intended  to 
permit  the  Commission  either  to 
accelerate  or  extend  the  time  period 
before  definitive  copies  of  a  disclosure 
document  may  be  distributed  to  the 
public.  The  OCC  has  requested  a  waiver 
of  the  30  day  requirement  so  that  the 
document  can  be  distributed  to  the 
public  as  promptly  as  possible  in  light  of 
a  proposed  rule  change  by  the  New  York 
Stock  Exchange  ("NYSE")  to  permit  the 
NYSE  to  settle  its  options  on  the  NYSE 
Composite  Index  and  the  Beta  Index  on 
the  basis  of  the  opening  prices  of  the 
constituent  stocks  on  Expiration 
Friday.'  As  filed,  the  proposed  rule 
change  only  would  apply  to  the  June 
contracts.  These  contracts  will  be  listed 
for  trading  after  the  March  expiration.  In 
view  of  NYSE's  proposal,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  waive  the  30  day 
requirement  and,  thus,  to  allow  the 
Supplement  to  be  furnished  to  investors. 

The  Commission  has  reviewed  the 
Supplement  to  the  ODD  and  finds  that  it 
is  consistent  with  the  protection  of 
investors  and  it  the  public  interest  to 
allow  the  distribution  of  the  Supplement 
to  the  disclosure  document  as  of  the 
date  of  this  order. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  25, 1967. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  87-7243  Filed  4-1-87:  8:45  am] 

BILLING  CODE  MKMI1-M 


[Release  No.  34-24271;  FHe  No.  SR-OCCC- 

87-02] 

Self-Regulatory  Organizations; 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(the"Act"),  15  U.S.C.  78(b)(1),  notice  is 
hereby  given  that  on  February  27, 1987 
the  Options  Clearing  Corporation 
("OCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described 
below.  The  Commission  is  publishing 
notice  to  solicit  comment  on  the  rule 
change. 

The  proposal  revises  OCC's  fee 
schedule  concerning  settlements  of 
exercises  and  assignments  of  options  on 
foreign  currencies.  The  proposal 
establishes  the  following  fees  with 


'  File  No.  SR-NYSE-87-06. 


BEST  COPY  AVAILABLE 


10652 


Federal  Register  /  Vol.  52,  No.  63  /  Thursday,  April  2,  1987  /  Notices 


respect  tu  settlements  of  exercises  and 
assignments  of  options  on  foreign 
currencies: 

Regular  Way  Deliveries:  $130/ 

settlement 
Delivery  vs.  Payment  Deliveries:  $90/ 

settlement 

When  OCC  commenced  clearing  and 
settling  foreign  currency  options  in  1982, 
it  utilized  only  one  bank  and  established 
a  pass-through  fee  structure.  OCC  now 
has  expanded  the  number  of  settlement 
banks  and  those  banks  have  disparate 
price  structures  for  the  services  they 
provide.  Because  of  disparate  pricing 
structures  among  the  settlement  banks, 
continuation  of  the  direct  pass-through 
system  would  result  in  different  prices 
for  each  currency  transaction.  The 
proposed  fees  standardize  delivery  cost 
regardless  of  the  currency  delivered. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  Section  17 A  of 
the  Act  in  that  it  provides  for  the 
equitable  allocation  of  fees  among 
OCC's  foreign  currency  clearing 
members.  OCC  also  believes  that 
standardized  pricing  regardless  of  the 
currency  delivered  is  preferable  to  a 
cumbersome  pass-through  fee  structure 
with  differing  prices  for  each  currency. 

The  rule  change  has  become  effective, 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4.  The  Commision 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

You  may  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  with  accompanying 
exhibits,  and  all  written  comments, 
except  for  material  that  may  be 
withheld  from  the  public  under  5  U.S.C. 
552,  will  be  available  at  the 
Commission's  Public  Reference  Room 
450  Fifth  Street,  NW..  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-87-02  and  should  be  submitted  by 
April  23, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Ref;ulation.  pursuant  to  delegated 
authority. 


Dated:  March  26.  1987. 
)onalhan  G.  Katz 
Secretary. 
|FR  I3oc.  87-1242  Filed  4-1-87:  8:45  am| 

BIU.ING  COOC  MIO-OI-M 


[Rel.  No.  IC-15643:  812-6574] 

Application  for  Exemption  Under  the 
Investment  Company  Act  of  1940 

March  28. 1987. 

AGENCVt  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  Aetna  Life  Insurance  and 
Annuity  Company  ("Aetna")  and 
Variable  Annuity  Account  C  of  Aetna 
Life  Insurance  and  Annuity  Company 
("Account  C"). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  sections  2(a)(35), 
26(a)(2)(C)  and  27(c)(2)  of  the  Act. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  payment  to 
Aetna  from  the  assets  of  Account  C  of 
the  mortality  and  expense  risk  charges 
and  an  asset-based  sales  charge  under 
certain  variable  annuity  contracts  (the 
"Contracts").  A  notice  was  previously 
published  on  March  10, 1987  (Rel.  No. 
IC-155g3)  (the  "Previous  Notice") 
concerning  the  order  sought  with  respect 
to  the  i^ortality  and  expense  risk 
charges  under  the  Contracts.  Thereafter, 
Applicants  filed  an  amendment  to  the 
Application  concerning  the  asset-based 
sales  charge,  which  amendment  is 
summarized  herein  (the  "Amendment"). 
Interested  persons  are  referred  to  the 
Previous  Notice  for  additional 
information  regarding  the  application. 

Filing  Date:  The  application  was  filed 
on  December  23, 1986  and  amendments 
thereto, on  March  10, 1987  and  March  20. 
1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5.30 
p.m.,  on  April  20, 1987.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personnally  or  by  mail,  and  also  send  it 
to  the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  an  attomey-at  law,  by 
certincate.  Request  notifications  of  the 


date  of  a  hearing  by  writing  to  the         ( 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Aetna  and  Account  C,  151  Farminglon 
Avenue,  Hartford,  Connecticut  06156. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R.  Fleming,  Staff  Attorney  (202) 
272-3017  or  Lewis  B.  Reich,  Special 
Counsel  (202)  272-2061  (Office  of 
Insurance  products  and  Legal 

Compliance). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
Amendment;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicants'  Representations 

1.  A  contract  may  provide  for  the 
deduction  from  Contract  value  of  an 
amount  equal  to  a  maximum  of  0.50%  of 
Contract  values  as  a  sales  charge 
("Asset  Based  Sales  Charge").  In  no 
event  will  the  sum  of  any  Asset  Based 
Sales  Charge  and  any  other  sales  charge 
assessed  under  a  Contract  exceed  9%  of 
the  total  purchase  payments  (without 
taking  into  account  the  time  value  of 
money).  In  a  post-effective  amendment 
to  the  registration  statement  on  Form  N- 
4  filed  in  connection  with  these 
Contracts  (Pile  No.  2-52449) 
incorporated  by  reference  into  this 
application,  Aetna  has  stated  that  it  will 
monitor  these  deductions  to  ensure 
compliance  with  the  9%  limitation  for 
each  individual  or  plan  account  under 
the  Contracts. 

2.  Applicants  submit  that  imposition 
of  a  sales  charge  in  the  form  of  an  asset 
based  charge  is  more  favorable  to  a 
Contract  Holder  than  the  deduction  of 
this  charge  from  premiums  paid — the 
conventional  way  of  imposing  such 
charges.  The  amount  of  the  Contract 
Holder's  investment  in  Account  C  is  not 
reduced  as  it  would  be  if  these  charges 
were  taken  in  full  from  premiums  paid. 
Second,  the  total  amount  charged  to  any 
Contract  Holder  is  no  greater  than  it 
would  be  if  these  charges  were  taken 
from  premiums  paid.  Finally,  the  fact 
that  the  entire  amount  of  the  charge  has 
not  been  deducted  will  favorably  affect 
the  amount  of  the  death  benefit  until  the 
9%  limitation  is  reached  since  Contract 
values  wll  be  greater.  The  death  benefit 
under  the  Contract  during  the 
accumulation  period  is  generally  equal 
to  the  Contract  value  attributable  to  the 
individual  account  or  the  appropriate 
portion  of  the  value  of  the  plan  account. 
As  a  result,  Applicants  submit  that 
Contract  Holders  will  obtain  the 
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advantages  described  above,  which 
arise  from  the  deferred  nature  of  the 
charge,  without  incurring  any  additional 
cost. 

Applicants'  Conditions 

Applicants  agree  that  if  the  requested 
order  is  granted  such  order  will  be 
expressly  conditioned  on  Applicants' 
compliance  with  the  undertakings  set 
forth  above. 

For  (he  Coinmission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

|FR  Doc.  87-724B  Filed  4-1-87;  8:45  am| 
BILLING  CODE  M10-01-M 


(Rel.  No.  IC- 15640;  812-6601 1 

E.F.  Hutton  Mortgage  Capital  Inc.  et  al.; 
Notice  of  Application. 

March  25, 1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  E.F.  Hutton  Mortgage 
Capital  Inc.  ("Depositor")  and  certain 
trusts  ("Trusts")  created  by  the 
Depositor  (collectively  as  "Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
from  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  conditionally  exempting 
the  Depositor  and  certain  Trusts  that  it 
may  form  from  time  to  time  from  all 
provisions  of  the  1940  Act,  for  the 
limited  purposes  of  both  the  Depositor 
and  the  Trusts  issuing  collateralized 
mortgage  obligations,  investing  in 
certain  mortgage  certificates  and  selling 
beneficial  interests  in  such  Trusts  and 
the  Depositor. 

Filing  Date:  The  Application  was  filed 
on  January  16, 1987  and  amended  on 
March  11.  and  March  20, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
April  17. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 


notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOINtESS:  Secretary,  SEC,  450  5th  Street, 
NW.,  Washington.  DC  20549.  Applicant, 
6230  Texas  Commerce  Tower,  Houston, 
Texas  77002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Richard  Pfordte  at  (202) 
272-2811  or  Special  Counsel  Karen  L. 
Skidmore  at  (202)  272-2323,  Office  of 
Investment  Company  Regulation. 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations: 

1.  The  Depositor  is  a  direct,  wholly- 
owned  limited  purpose  financing 
subsidiary  of  The  E.F.  Hutton  Group 
Inc..  and  was  organized  to  issue  one  or 
more  series  of  collateralized  mortgage  or 
mortgage  pass-through  obligations 
("Bonds  "),  serve  as  the  depositor  of  one 
or  more  Trusts,  and  to  sell  the  beneficial 
interests  in  the  Depositor  and  such 
Trusts.  Notwithstanding  the  sale  of  its 
residual  interests,  all  of  the  stock  in  the 
Depositor  will  continue  to  be  owned  by 
the  E.F.  Hutton  Group  Inc. 

2.  The  Depositor  may  issue  one  or 
more  series  ("Series")  of  Bonds  directly 
or  may  form  one  or  more  Trusts  to  issue 
one  or  more  Series  of  Bonds.  The 
Applicant  will  invest  in  certain 
Mortgage  Certificates  '  which  will  be 
used  to  collateralize  the  Bonds. 

3.  Trusts  will  be  established  under 
separate  deposit  trust  agreements 
("Deposit  Trust  Agreement")  between 
the  Depositor,  acting  as  depositor,  and  a 
bank  or  trust  company  or  other  fiduciary 
acting  as  owner-trustee  ("Owner 
Trustee"). 

4.  Applicant  will  issue  one  or  more 
Series  of  Bonds  under  the  terms  of  a 


'  By  dermition,  the  "Mortgage  Certificates" 
collateralizing  the  Bonds  will  consist  of  (1)  "fully- 
modified"  pass-ttirough  mortgage-backed 
certificates  guaranteed  by  the  GovemmenI  National 
Mortgage  Association  ("GNMA  Certificates").  (2) 
mortgage  participation  certificates  issued  by  the 
Federal  Home  l^n  Mortgage  Corporation 
( 'FHLMC  Certificates ').  and  (3)  guaranteed 
mortgage  pass-through  securities  issued  by  the 
Federal  National  Mortgage  Association  ('TNMA 
Certificates").  Ail  or  a  portion  of  the  Mortgage 
Certificates  securing  a  Series  of  Bonds  may  t>e 
"partial  pool"  Mortgage  Certificates.  Some  of  the 
CNMA  Certificates  secunng  a  Series  of  Bonds  may 
be  backed  by  mortgage  loans  that  provide  for 
payment!  during  the  initial  portion  of  their  term  that 
are  less  than  the  actual  amount  of  principal  and 
Interest  payable  thereon  on  a  level  debt  service 
basis  ("CPM  GNMA  Certificates").  In  addition  to 
the  Mortgage  Certhficates  directly  securing  tlw 
Bonds,  a  Series  may  have  additional  collateral 
which  may  include  certain  collection  accounts  and 
reserve  funds  as  specified  in  the  related  Indenture. 


trust  indenture  ("Indenture")  between 
the  Applicant,  or  the  Owner  Trustee  in 
the  case  of  a  Trust,  and  an  independent 
trustee  ("Trustee"),  as  supplemented  by 
one  or  more  Series  supplements.  The 
Indenture  will  be  qualified  under  the 
Trust  Indenture  Act  of  1939  unless  an 
appropriate  exemption  is  available. 

5.  In  the  case  of  each  Series  of  Bonds: 
(a)  The  Applicant  will  hold  no 
substantial  assets  other  than  the 
Mortgage  Certificates:  (b)  the  Bonds  will 
be  secured  by  Mortgage  Certificates 
having  a  collateral  value  determined 
under  the  Indenture  at  the  time  of 
issuance  and  following  each  payment 
date,  equal  to  or  greater  than  the 
outstanding  principal  balance  of  the 
Bonds;  (c)  distributions  of  principal  and 
interest  received  on  the  Mortgage 
Certificates  securing  the  Bonds  and  any 
Applicable  reserve  funds,  plus 
reinvestment  income  thereon,  will  be 
sufficient  to  pay  all  interest  on  the 
Bonds  and  to  retire  each  class  of  Bonds 
by  its  stated  maturity;  and  (d)  the 
Mortgage  Certificates  will  be  assigned 
to  the  Trustee  and  will  be  subject  to  the 
lien  of  the  related  Indenture. 

6.  In  addition  to  the  issue  and  sale  of 
the  Bonds,  Applicant  intends  to  sell  the 
residual  interests  representing  excess 
cash  fiows  to  a  limited  number,  in  no 
event  more  than  100,  of  sophisticated 
institutional  investors  in  transactions 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  ("1933  Act")  under  section  4(2) 
thereof.  Such  institutional  investors  may 
include  one  or  more  banks,  savings  and 
loan  associations,  insurance  companies 
and  pension  plans  or  other  investors 
that  would  have  prior  experience  in 
making  investments  in  mortgage-related 
securities  or  real  estate  ("Eligible 
Institutions").  Each  Eligible  Institution 
will  be  required  to  represent  that  it  is 
purchasing  such  residual  interests  for 
investment  purposes.  In  addition,  the 
Deposit  Trust  Agreement  relating  to  any 
Trust,  and  the  Indenture  with  respect  to 
the  Depositor,  will  further  prohibit  the 
transfer  of  any  certificates  for  such 
residual  interests  if  there  would  be  more 
than  100  owners  of  such  certificates  at 
any  time. 

7.  Neither  the  holders  of  the  residual 
interests  of  the  Applicant  (including  any 
Trusts),  the  Owner  Trustee,  if  any,  nor 
the  Trustee  will  be  able  to  impair  the 
security  afforded  by  the  Mortgage 
Certificates  to  the  holders  of  the  Bonds. 
That  is,  without  the  consent  of  each 
Bondholder  to  be  affected,  neither  the 
holders  of  the  residual  interests  in  the 
Applicant,  the  Owner  Trustee,  if  any, 
nor  the  Trustee  will  be  able  to;  (1) 
Change  the  stated  maturity  on  any 
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Bonds:  (2)  reduce  the  principal  amount 
or  the  rate  of  interest  on  any  Bonds;  (3) 
change  the  priority  of  payment  on  any 
class  of  any  Series  of  Bonds:  (4)  impair 
or  adversely  affect  the  Mortgage 
Certificates  securing  a  Series  of  Bonds; 
(5)  permit  the  creation  of  a  lien  ranking 
prior  to  or  on  a  parity  with  the  lien  of 
the  related  Indenture  with  respect  to  the 
Mortgage  Certificates;  or  (6)  otherwise 
deprive  the  Bondholders  of  the  security 
afforded  by  the  lien  of  the  related 
Indenture. 

8.  The  sale  of  the  residual  interests 
will  not  alter  the  payment  of  cash  flows 
under  the  Indenture,  including  the 
amounts  to  be  deposited  in  the 
collection  account  or  any  reserve  fund 
created  pursuant  to  the  Indenture,  to 
support  payments  of  principal  and 
interest  on  the  Bonds. 

9.  No  holder  of  a  controlling  interest  in 
the  Applicant  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act), 
will  be  affiliated  with  either  the 
custodian  or  the  statistical  rating  agency 
rating  the  Bonds.  None  of  the  owners  of 
the  residual  interests  will  be  affiliated 
with  the  Trustee. 

10.  The  interests  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  ability  of  the  Applicant  to  sell 
residual  interests  and  there  will  not  be  a 
conflict  of  interest  between  the 
Bondholders  and  the  holders  of  the 
residual  interests  for  several  reasons:  (a) 
The  collateral  which  initially  will  be 
pledged  to  secure  the  Bonds  issued  by 
the  Applicant  will  not  be  speculative  in 
nature  because  it  will  consist  solely  of 
GNMA  Certificates.  FNMA  Certificates 
or  FHLMC  Certificates,  which  Mortgage 
Certificates  are  guaranteed  as  to  timely 
payment  of  interest  and  timely  or 
ultimate  payment  of  interest  and  timely 
or  ultimate  payment  of  principal  by  each 
respective  agency;  (b)  the  Bonds  will 
only  be  issued  provided  an  independent 
nationally  recognized  statistical  rating 
agency  has  rated  such  Bonds  in  one  of 
the  two  highest  rating  categories,  which 
by  definition  means  that  the  capacity  of 
the  issuing  Applicant  to  repay  principal 
and  interest  on  the  Bonds  is  extremely 
strong;  (c)  the  Indenture  under  which  the 
Bonds  will  be  issued  subjects  the 
collateral  pledged  to  secure  the  Bonds, 
all  income  distributions  thereon  and  all 
proceeds  from  a  conversion,  voluntary 
or  involuntary',  of  any  such  collateral  to 
a  first  priority  perfected  security  interest 
in  the  name  of  the  Trustee  on  behalf  of 
the  Bondholders;^  and  (d)  the  owners  of 


the  residual  interests  will  be  entitled  to 
receive  current  distributions 
representing  the  residual  payments  on 
the  collateral  in  accordance  with  the 
terms  of  sale  of  such  interests  (with 
respect  to  a  Trust,  the  applicable 
Deposit  Trust  Agreement)  which 
distributions  are  analogous  to  dividends 
payable  to  a  shareholder  of  a  corporate 
issuer  of  collateralized  mortgage 
obligations.  Furthermore,  unless  a  Trust 
elects  to  be  treated  as  a  "real  estate 
mortgage  investment  conduit" 
("REMIC")  under  the  Internal  Revenue 
Code  of  1986,  the  residual  interest 
owners  will  be  liable  for  the  expenses, 
taxes  and  other  liabilities  of  the  Trust 
(other  than  the  principal  and  interest  on 
the  Bonds)  to  the  extent  not  previously 
paid  from  the  trust  estate.  The  choice  of 
the  form  of  issuer  for  the  Bonds  and  the 
identity  of  the  owners  of  the  residual 
interasts  in  such  issuer,  however,  will 
not  aher  in  any  way  the  payments  made 
to  the  holders  of  the  Bonds,  which  are 
payments  governed  by  an  Indenture 
which  will  meet  the  requirements  of  the 
Trust  Indenture  Act  of  1939. 

11.  The  aggregate  interests  of  the 
owners  of  the  residual  interests  in  the 
collateral  and  the  expected  returns 
earned  by  such  owners  will  be  far  less 
than  the  payments  made  to 
Bondholders.  Applicant  does  not  intend 
to  pledge  as  security  for  any  Series, 
Mortgage  Certificates  with  a  collateral 
value  which  exceeds  110%  of  the 
aggregate  principal  amount  of  the 
related  Bonds. 

12.  Except  to  the  extent  permitted  by 
the  limited  right  to  substitute  collateral, 
it  will  not  be  possible  for  the  owners  of 
the  beneficial  interests  to  alter  the 
collateral  initially  pledged  to  secure  a 
Series,  and  in  no  event  will  such  right  to 
substitute  collateral  result  in  a 
diminution  in  the  value  or  quality  of 
such  collateral.  Although  it  is  possible 
that  any  collateral  substituted  for 
collateral  initially  pledged  to  secure  a 
Series  may  have  a  different  prepayment 
experience  than  the  original  collateral, 
the  interests  of  the  Bondholders  will  not 
be  impaired  because:  (a)  The 
prepayment  experience  of  any  collateral 
will  be  determined  by  market  conditions 


'  The  Indenture  further  specirically  provides  that 
no  amounts  may  be  released  from  the  lien  of  the 
Indenture  to  be  remitted  to  the  issuing  Applicant 
(and  any  owner  of  the  residual  interests  thereof) 
until  |ij  the  Trustee  has  made  the  scheduled 


payment  of  principal  and  Interest  on  the  Bonds,  (ii) 
the  Trustee  has  received  all  fees  currently  owed  to 
it.  and(iii)  to  the  extent  required  by  any 
supplemental  indentures  executed  in  connection 
with  the  issuance  of  the  Bonds,  deposits  have  been 
made  to  certain  reserve  funds  which  will  ultimately 
be  used  to  make  payments  of  principal  and  interest 
on  the  Bonds.  With  respect  to  any  Trust,  once 
amounts  have  been  released  from  the  lien  of  the 
IndenQire.  the  Trust  Agreement  for  the  Trust  will 
provide  that  the  Owner  Trustee  under  the  Deposit 
Trust  Agreement  will  have  a  lien  superior  to  that  of 
the  owners  of  the  beneficial  interests  of  the  Trust  to 
the  remaining  cash  Flow. 


beyond  the  control  of  the  owners  of  the 
residual  interests,  which  market  i 

conditions  are  likely  to  affect  all  ' 

Mortgage  Certificates  of  similar 
payment  terms  and  maturities  in  a 
similar  fashion;  (b)  the  interests  of  the 
holders  of  the  residual  interests  are  not 
likely  to  be  greatly  different  from  those 
of  the  Bondholders  with  respect  to 
collateral  prepayment  experience;  and 
(c)  to  the  extent  that  it  may  be  possible 
for  the  owners  of  the  residual  interests 
in  a  Trust  to  cause  the  substitution  of 
collateral  which  has  a  different 
prepayment  experience  than  the  original 
collateral,  this  situation  is  no  different 
for  the  Bondholders  than  the  traditional 
collateralized  mortgage  obligation 
structure  where  bonds  are  issued  by  an 
entity  that  is  a  wholly-owned 
subsidiary.  Further,  due  to  the  fact  that 
there  usually  will  be  more  than  one 
owner  of  a  Trust,  it  appears  less  likely 
that  the  owners  will  be  able  to  agree  on 
any  desired  substitution  of  collateral 
than  if  there  were  a  single  owner  who 
could  unilaterally  decide  on  the  timing 
and  execution  of  the  substitution. 

13.  For  additional  representations  and 
conditions  concerning  classes  of  Bonds, 
certain  optional  and  mandatory 
redemption  features  and  the  application 
of  "excess  cash  flow,"  see  the 
application. 

14.  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest 
because:  (a)  The  Applicant  should  not 
be  deemed  to  be  an  entity  to  which  the 
provisions  of  the  1940  Act  were  intended 
to  be  appbed;  (b)  the  Applicant  may  be 
unable  to  proceed  with  its  proposed 
activities  if  the  uncertainties  concerning 
the  applicability  of  the  1940  Act  are  not 
removed;  (c)  the  Applicant's  activities 
are  intended  to  serve  a  recognized  and 
critical  public  need;  (d)  granting  of  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration  or 
exemption  provisions  of  the  1933  Act 
and  thereafter  by  the  Trustee 
representing  their  interests  under  the 
Indenture;  and  (e)  the  residual  interests 
in  the  Applicant  will  be  held  entirely  by 
the  Applicant  or  offered  only  to  a 
limited  number  of  sophisticated 
institutional  investors  through  private  j 
placements. 

15.  Each  Class  of  variable  rate  Bonds 
will  have  a  set  maximum  interest  rate 
(an  interest  rate  cap). 

16.  At  the  time  of  the  deposit  of  the 
Collateral  with  the  Trustee,  as  well  as 
during  the  life  of  the  Bonds,  the 
scheduled  payments  of  principal  and 
interest  to  be  received  by  the  Trustee  on 
all  Mortgage  Certificates  pledged  to 
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secure  the  Bonds,  absent  a  default,  plus 
reinvestment  income  thereon,  and  funds 
if  any,  pledged  to  secure  the  Bonds  (as 
described  in  the  application)  will  be 
sufficient  to  make  all  payments  of 
principal  and  interest  on  the  Bonds  then 
outstanding,  assuming  the  maximum 
interest  rate  on  each  Class  of  variable 
rate  Bonds.  Such  collateral  will  be  paid 
down  as  the  mortgages  underlying  the 
Mortgage  Certificates  are  repaid,  but 
will  not  be  released  from  the  lien  of  the 
Indenture  prior  to  the  payment  of  the 
Bonds. 

17.  The  election  by  the  Applicant  to  be 
treated  as  a  REMIC  will  have  no  effect 
on  the  level  of  the  expenses  that  would 
be  incurred  by  the  Applicant.  Any 
Applicant  that  elects  to  be  treated  as  a 
REMIC  will  provide  that  all 
administrative  fees  and  expenses  in 
connection  with  the  administration  of 
the  Applicant  will  be  paid  or  provided 
for  in  a  manner  satisfactory  to  the 
agency  or  agencies  rating  the  Bonds.  If 
the  Applicant  elects  to  be  treated  as  a 
REMIC.  it  will  provide  for  the  payment 
of  administrative  fees  and  expenses 
incurred  in  connection  with  the  issuance 
of  the  Bonds  and  the  administration  of 
the  Applicant  by  one  of  the  follovnng 
methods  or  a  combination  of  one  or 
more  of  such  methods:  (a)  A  third  party, 
whose  credit  is  acceptable  to  the  agency 
or  agencies  rating  the  Bonds,  the  Trustee 
and  the  Owner  Trustee,  will  guaranty 
the  payment  of  such  fees  and  expenses; 
(b)  one  or  more  reserve  funds  will  be 
established  to  provide  for  the  payment 
of  such  fees  and  expenses,  which 
maximum  fees  typically  shall  be 
projected,  assuming  current  inflation 
factor  scenarios  required  by  the 
independent  agency  or  agencies  rating 
the  Bonds,  at  the  time  of  the  issuance  of 
the  Bonds  and  the  establishing  of  such 
reserve  funds.  Thereafter,  the  Trustee 
will  look  solely  to  such  reserve  funds  for 
the  payment  of  certain  fees  and 
expenses.  The  procedure  used  to 
calculate  the  anticipated  level  of  fees 
and  expenses  is  reasonable  and  has 
been  used  successfully  in  the  past,  in 
that  it  has  provided  available  funds 
sufficient  to  pay  such  fees  and  expenses 
and  to  insure  that  funds  will  be 
sufficient  to  cover  future  fees  and 
expenses  of  the  Trustee:  (c)  the  Bonds 
will  be  secured  by  collateral  the  value  of 
which  is  in  excess  of  the  amount 
necessary  to  make  payments  of 
principal  and  interest  on  the  Bonds,  and 
such  excess  or  a  portion  thereof  will  be 
applied  to  the  payment  of  such  fees  and 
expenses,  and  may  be  used  in 
combination  with  any  of  the  other 
methods  described  herein,  and  (d)  the 
owners  of  the  residual  interests  in  any 


Trust  will  be  personally  liable,  pursuant 
to  the  Deposit  Trust  Agreement,  for  the 
fees  and  expenses  of  the  Trust  not 
otherwise  payable  from  one  of  the 
sources  described  above.  Applicant  will 
insure  that  the  anticipated  level  of  fees 
and  expenses  will  be  more  than 
adequately  provided  for  regardless  of 
which  or  all  of  the  methods  above 
(which  methods  may  be  used  in 
combination)  are  selected  by  the 
Applicant  to  provide  for  the  payment  of 
such  fees  and  expenses. 

Applicant's  Conditions 

Applicant  agrees  that  if  an  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following  conditions: 

A.  Conditions  relating  to  the  Bond 
Collateral 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act,  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act. 

2.  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3{a)(41)  of  the  Securities 
Exchange  Act  of  1934.  as  amended. 
However,  the  collateral  directly  securing 
the  Bonds  will  be  limited  to  GNMA 
Certificates,  FNMA  Certificates,  or 
FHLMC  Certificates. 

3.  If  new  mortgage  collateral  is 
substituted,  the  substitute  mortgage 
collateral  will:  (i)  Be  of  equal  or  better 
quality  than  the  mortgage  collateral 
replaced:  (ii)  have  similar  payment 
terms  and  cash  flow  as  the  mortgage 
collateral  replaced:  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
mortgage  collateral  replaced:  and  (iv) 
meet  the  conditions  set  forth  in 
paragraphs  (2)  and  (4).  In  addition,  new 
Mortgage  Certificates  may  not  be 
substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 
Certificates  initially  pledged  as 
mortgage  collateral.  In  no  event  may 
any  new  mortgage  collateral  be 
substituted  for  any  substitute  mortgage 
collateral. 

4.  All  Mortgage  Certificates,  funds 
accounts  or  other  collateral  securing  a 
Series  of  Bonds  ("Collateral")  will  be 
held  by  a  Trustee,  or  on  behalf  of  a 
Trustee  by  an  independent  custodian. 
Neither  the  Trustee  nor  the  custodian 
may  be  an  affiliate  (as  the  term 
"affiliate"  is  defined  in  Rule  405  under 
the  1933  Act,  17  CFR  230.405)  of  the 
Applicant.  The  Trustee  will  be  provided 
with  a  first  priority  perfected  security  or 
lien  interest  in  and  to  all  Collateral. 

5.  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agency  that 


is  not  affiliated  with  the  Applicant  The 
Bonds  will  not  be  considered 
"redeemable  securities  '  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

6.  No  less  often  than  annualy.  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the 
Applicant  and.  in  addition,  will  report 
on  whether  the  anticipated  payments  of 
principal  and  interest  on  the  Mortgage 
Certificates  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  Trustee. 

B.  Conditions  relating  to  variable  rate 
Bonds 

7.  Each  Class  of  various  rate  Bonds 
will  have  a  set  maximum  interest  rate 
(an  interest  rate  cap). 

8.  At  the  time  of  the  deposit  of  the 
collateral  with  the  Trustee,  as  well  as 
during  the  life  of  the  Bonds,  the 
scheduled  payments  of  principal  and 
interest  to  be  received  by  the  Trustee  on 
all  Mortgage  Certificates  pledged  to 
secure  the  Bonds,  plus  reinvestment 
income  thereon,  and  funds,  if  any. 
pledged  to  secure  the  Bonds  (as 
described  in  the  application  for  the 
Order)  will  be  sufficient  to  make  all 
payments  of  principal  and  interest  on 
the  Bonds  then  outstanding,  assuming 
the  maximum  interest  rate  on  each  Class 
of  variable  rate  Bonds.  Such  collateral 
will  be  paid  down  as  the  mortgages 
underlying  the  Mortgage  Certificates  are 
repaid,  but  will  not  be  released  from  the 
lien  of  the  Indenture  prior  to  the 
payment  of  the  Bonds. 

C.  Condition  relating  to  REMIC  election 

9.  The  election  by  the  Applicant  to  be 
treated  as  a  REMIC  will  have  no  effect 
on  the  level  of  the  expenses  that  would 
be  incurred  by  an  Applicant.  Any 
Applicant  that  elects  to  be  treated  as  a 
REMIC  will  provide  that  all 
administrative  fees  and  expenses  in 
connection  with  the  administration  of 
the  Applicant  will  be  paid  or  provided 
for  in  a  manner  satisfactory  to  the 
agencyor  agencies  rating  the  Bonds.  If 
the  Applicant  elects  to  be  treated  as  a 
REMIC  it  will  provide  for  the  payment  of 
administrative  fees  and  expenses 
incurred  in  connection  with  the  issuance 
of  the  Bonds  and  the  administration  of 
the  Applicant  by  one  of  the  following 
methods  or  a  combination  of  one  or 
more  of  such  methods:  (a)  A  third  party, 
whose  credit  is  acceptable  to  the  agency 
or  agencies  rating  the  Bonds,  the  Trustee 
and  the  Owner  Trustee,  will  guaranty 
the  payment  of  such  fees  and  expenses: 
(b)  one  or  more  reserve  funds  will  be 
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established  to  provide  for  the  payment 
of  such  fees  and  expenses,  which 
maximum  fees  typically  shall  be 
projected,  assuming  current  inflation 
factor  scenarios  required  by  the 
independent  agency  or  agencies  ratir^ 
the  Bonds,  at  the  time  of  the  issuance  of 
the  Bonds  and  the  establishing  of  such 
reserve  funds.  Thereafter,  the  Trustee 
will  look  solely  to  such  reserve  funda  for 
the  payment  of  certain  fees  and 
expenses.  The  procedure  used  to 
calculate  the  anticipated  level  of  fees 
and  expenses  is  reasonable  and  has 
been  used  successfully  in  the  past  in 
that  it  has  provided  available  funds 
sufficient  to  pay  such  fees  and  expenses 
and  to  insure  that  funds  will  be 
sufficient  to  cover  future  fees  and 
expenses  of  the  Trustee;  (c)  the  Bonds 
will  be  secured  by  collateral  the  value  of 
which  is  in  excess  of  the  amount 
necessary  to  make  payments  of 
principal  and  interest  on  the  Bonds,  and 
such  excess  or  a  portion  thereof  will  be 
applied  to  the  payment  of  such  fees  and 
expenses,  and  may  be  used  in 
combination  with  any  of  the  other 
methods  described  herein,  and  (d)  the 
owners  of  the  residual  interests  in  any 
Trust  will  be  personally  liable,  pursuant 
to  the  Deposit  Trust  Agreement,  for  the 
fees  and  expenses  of  the  Trust  not 
otherwise  payable  from  one  of  the 
sources  described  above.  Applicant  will 
insure  that  the  anticipated  level  of  fees 
and  expenses  will  be  more  than 
adequately  provided  for  regardless  of 
which  or  all  of  the  methods  above 
(which  methods  may  be  used  in 
combination)  are  selected  by  the 
Applicant  to  provide  for  the  payment  of 
such  fees  and  expenses. 

D.  Conditions  relating  to  the  sale  of 
residual  interests 

10.  Notwithstanding  the  sale  of 
residual  interests,  all  of  the  outstanding 
stock  of  the  Depositor  will  continue  to 
be  owned  by  the  E.  F.  Hutton  Group  Inc. 

11.  In  addition.  Applicant  agrees  that 
the  above  representations  regarding  the 
residual  interests  (and  more  fully 
described  in  the  application]  wiU  be 
express  conditions  to  the  requested 
order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

|FR  Doc.  87-7249  Filed  4-1-87;  8:45  am) 
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[Rel.  NO.  IC-15644;«12-6e06] 

First  Variable  Ufa  Insurance  Co.,  et  al.; 
Application 

March  K.  1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  First  Variable  Life 
Insurance  Company  and  First  Variable 
Annuity  Fund  E. 

Relevant  1940  Act  Sections: 
ExempHion  requested  under  section  6(c) 
from  sections  26(a)(2)  and  27(c)(2). 

Sumpiary  of  Application:  Applicants 
seek  an  order  to  permit  them  to  issue 
variable  annuity  contracts  that  provide 
for  the  deduction  of  mortality  and 
expense  risk  charges  from  net  asset 
value. 

FjJii^  Date:  The  application  was  filed 
on  January  27, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
April  20, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applioant(s)  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  ©f  service  by  affidavit  or,  for 
lawyets,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC.  20549. 
First  Variable  Life  Insurance  Company 
and  First  Variable  Annuity  Fund  E, 
Plaza  West  Building,  Little  Rock. 
Arkansas,  782205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  E.  Kirsch,  Staff  Attorney  at  (202) 
272-3032  or  Lewis  B.  Reich,  Special 
Counsel  at  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicant's  Representations: 

1.  Rrsl  Variable  Life  Insurance 
Company  ("First  Variable")  is  a  stock 
life  insurance  company  organized  under 
the  larws  of  the  State  of  Arkansas  and  is 


a  wholiy-owned  subsidiary  of  Monarch 
Life  Insurance  Company  which  is  a 
wholly-owned  subsidiary  of  Monarch 
Capital  Corporation.  On  August  20, 1984, 
First  Variable  Annuity  Fund  E 
("Separate  Account")  registered  as  a 
unit  investment  trust  under  the  Act.  The 
Separate  Account  was  established  by 
First  Variable  to  fund  two  types  of 
contracts:  (1)  Flexible  purchase  payment 
deferred  annuity  contracts  and  (2)  single 
purchase  payment  immediate  annuity 
contracts.  (Both  types  of  contracts  are 
hereinafter  referred  to  collectively  as 
"Contracts'f). 

2.  It  is  intended  that  the  underlying 
investment  medium  for  the  Contracts 
will  be  the  Variable  Investors  Series 
Trust  (the  'Trust").  The  Trust  ia  an 
open-end,  diversiHed.  series 
management  investment  company 
currently  seeking  registration  under  the 
Act.  Monarch  Investment  Management 
Corporation,  a  wholly-owned  subsidiary 
of  Monarch  Financial  Services 
Corporation,  a  wholly-owned  subsidiary 
of  Monarch  Capital  Corporation,  is  the 
investment  adviser  for  the  Trust 

3.  On  August  20, 1984,  the  Separate 
Account  and  First  Variable  filed  an 
application  for  an  order  pursuant  to        i 
section  6(c)  of  the  Act  for  exemption 
from  sections  2fi(a)  and  27(cX2)  of  the 
Act.  The  purpose  of  the  application  was 
to:  (i)  Permit  daily  deductions  by  First 
Variable  of  a  percentage  charge  for  its 
assumption  of  mortality  risks,  expense 
risks,  and  distribution  risks  from  the 
Separate  Account  at  a  rate  of  1.15% 
annually;  and  (ii)  to  permit  the 
deduction  by  First  Variable  of  a 
Contract  issuance  fee  from  the  initial 
purchase  payment.  By  Order  dated 
December  3, 1984,  the  SEC  granted  the 
exemptive  relief  requested  by  the 
Applicants. 

4.  The  purpose  of  this  Application  is 
to  request  an  order  of  the  SEC  to 
provide  an  exemption  from  sections 
26(a)(2)  and  27(c)(2)  of  the  Act  to  the 
extent  necessary  to  permit  the  deduction 
of  a  daily  mortality  and  administrative 
expenses  risk  charge  ("Risk  Charge") 
equivalent  to  an  annual  rate  of  1.2S%  of 
the  average  daily  net  asset  value  of  the 
Separate  Account  attributable  to  the 
Contracts. 

5.  The  Risk  Charge  is  assessed  daily 
against  the  Separate  Account  at  an 
annualized  rate  of  1.25%  (approximately 
0.75%  for  mortality  expense  risks  and 
approximately  0.50%  for  administrative 
expense  risks).  The  Risk  Charge  is 
guaranteed  and  may  not  be  increased  by 
First  Variable. 

6.  Applicants  state  that  the  mortaiity 
component  (approximately  0.75%)  of  the 
Risk  Charge  is  intended  to  compensate 
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First  Variable  for  assuming  the  risk  that 
its  actuarial  estimate  of  mortality  rates 
may  prove  erroneous  (i.e.,  the  risk  that  a 
participant  may  receive  annuity  benefits 
for  a  period  longer  than  those  reflected 
in  the  Contract's  annuity  rates  or  may 
die  at  a  time  when  the  death  benefit 
guaranteed  by  the  Contract  is  higher 
than  the  accumulation  value  of  the 
participant's  Contract);  and  that  the 
expense  component  (approximately 
0.50%)  of  the  Risk  Charge  is  intended  to 
compensate  First  Variable  for  assuming 
the  risk  that  administrative  chai:ges, 
which  are  guaranteed  not  to  increase, 
may  prove  insufficient  to  cover 
expenses  actually  incurred. 

7.  No  deduction  for  distribution  or 
sales  expense  will  be  imposed  upon 
purchase  payments  when  received  by 
First  Variable.  Rather.  First  Variable 
seeks  to  recoup  some  or  all  of  such 
distribution  expenses  from  a  withdrawal 
charge  ("Withdrawal  Charge").  The 
Contracts  allow  each  owner  to 
withdraw  his  or  her  interest  in  a 
Contract  in  whole  or  in  part  prior  to  the 
date  annuity  payments  commence.  The 
withdrawal  value  will  be  determined  on 
the  basis  of  the  accumulation  unit 
values  as  of  the  valuation  date 
coincident  with  or  next  following  the 
date  that  the  signed  written  request  to 
surrender  is  received  by  First  Variable. 
However,  should  a  withdrawal  exceed 
10%  of  all  Contract  purchase  payments 
made  prior  to  a  withdrawal,  a 
Withdrawal  Charge  will  be  impose  in 
accordance  with  the  following  schedule: 


Pokey  annwarsary  sinc« 
purchase  payments  made 


0 
1 

2 
i 

4 
5  + 


Awiticable  Mlhdrawal  charge 
percentage 


8.  The  cumulative  total  of  all 
Withdrawal  Charges  is  quaranteed 
never  to  exceed  five  percent  of  the 
owner's  aggregate  purchase  payments. 

9.  Applicants  represent  that  the  level 
of  Risk  Charge  is  reasonable  in  relation 
to  the  risks  assumed  by  the  Applicants 
under  the  Contracts  and  within  the 
range  of  industry  practice  for 
comparable  annuity  contracts.  This 
representation  is  based  upon  First 
Variable's  analysis  of  publicly  available 
information  about  such  Contracts, 
taking  into  consideration  the  particular 
annuity  features  of  comparable 
Contracts,  including  such  factors  as 
current  charge  levels,  charge  level 
guarantees  or  annuity  rate  guarantees, 
the  manner  in  which  the  charges  are 
impose  and  the  markets  in  which  the 


Contracts  are  offered.  Applicants  state 
that  First  Variable  has  incorporated  the 
identity  of  the  products  analyzed  and  its 
analysis,  including  its  methodology  and 
results,  into  a  memorandum  which  it 
will  maintain  and  make  available  to  the 
Commission  or  its  staff  upon  request. 

10.  Applicants  represent  that  the 
Withdrawal  Charge  assessed  in 
connection  with  certain  partial  or  total 
withdrawals  or  at  annuitization  may  be 
insufficient  to  cover  all  costs  of 
distributing  the  Contracts.  Applicants 
state  that  if  the  actual  amounts  derived 
from  the  Withdrawal  Charge  proves 
insufficient  to  cover  actual  expenses,  the 
deficiency  wil  be  met  from  First 
Variable's  general  corporate  funds, 
which  could  include  amounts  derived 
from  the  Risk  Charge  that  exceed  the 
expenses  the  Risk  Charge  was  designed 
to  cover.  Applicants  represent  that  First 
Variable  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  Rnancing  arrangement  will 
benefit  the  Separate  Account  and  the 
owners  of  the  Contracts.  Applicants 
further  state  that  the  basis  for  this 
conclusion  has  been  incorporated  in  a 
memorandum  which  First  Variable  will 
maintain  and  make  available  to  the 
Commission  or  its  staff  upon  request. 

11.  Applicants  represent  that  the 
assets  of  the  Separate  Account  will  be 
invested  only  in  a  management 
investment  company  which  undertakes, 
in  the  event  it  should  adopt  a  plan  for 
financing  distribution  expenses  pursuant 
to  Rule  12b-l  promulgated  by  the 
Commission  under  the  Act,  to  have  such 
plan  formulated  and  approved  by  the 
board  of  directors,  the  majority  of  whom 
are  not  "interested  persons"  of  the 
management  investment  company 
within  the  meaning  of  section  2(a)(19]  of 
the  Act. 

For  the  Cointnission.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

(PR  Doc.  87-7250  Filed  4-1-87;  8:45  am] 
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[Release  No.  35-24354] 

Filings  Under  the  PubUc  Utility  Holding 
Company  Act  of  1935  ("Act") 

March  26. 1987. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration{s)  for 
complete  statements  of  the  proposed 


transaction(s)  summarized  below.  The 
application(s)  and/or  declaralion(s)  and 
any  amendment(s)  thereto  is/ar^ 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  20, 1987  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amendedc,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Columbia  Gas  System,  Inc.  (70- 
7199) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  pursuant  to  section  6(a)  and 
7  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

By  order  dated  August  13. 1986 
(HCAR  No.  24167),  Columbia  was 
authorized  to  issue  up  to  $450  million 
principal  amount  of  debentures 
("Debentures  ")  and  3  million  shares  of 
its  common  stock  ("Common  Stock"),  or 
some  combination  thereof  aggregating 
no  more  than  $450  million  in  gross 
offering  proceeds.  Columbia  now  seeks 
to  increase  the  gross  offering  proceeds 
to  allow  the  issuance  of  the  Debentures 
and  the  3  million  shares  of  Common 
Stock  over  the  two-year  period  ending 
December  31, 1987,  for  a  gross  offering 
proceeds  of  approximately  $600  million. 

During  1986.  Columbia  issued  $250 
million  aggregate  principal  amount  of 
debentures  and  1.250  million  shares  of 
common  stock  at  a  price  to  the  public  of 
$41,375,  Long-term  financing 
requirements  for  1987  are  currently 
projected  to  be  approximately  $250 
million,  of  which  approximately  $105 
million  is  designated  for  the  retirement 
of  previously  issued  debentures. 

National  Fuel  Gas  Company  (70-7367) 

National  Fuel  Gas  Company 
( "National  Fuel "),  30  Rockefeller  Plaza. 
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New  York,  New  York  10012,  a  registered 
holding  company,  has  filed  an 
appiication-deciaralion  pursuant  to 
sections  9, 10  and  12(b)  of  the  Act  and 
Rule  45  promulgated  thereunder. 

National  Fuel  proposes  to  enter  into 
agreements  whereby  it  will  acquire  all 
of  the  issued  and  outstanding  capital 
stock  and  other  assets  of  Utility 
Constructors.  Inc.  ("New  UCl").  a 
Pennslyvania  corporation  with  chief 
executive  offices  in  Linesville, 
Pennsylvania,  and  will  obtain 
noncompetition  and  management 
agreements  from  certain  principals  of 
the  corporation.  New  UCl  has  obtained 
assets  necessary  to  carry  on  business  as 
a  construction  company  at  part  of  a 
corporate  reorganization  and  spinoff 
from  its  predecessor  corporation.  Utility 
Constructors,  Inc.,  now  know  as 
Summers  Enterprise,  Inc.  It  is  intended 
that  New  UCl  will  provide  construction 
and  replacement,  and  drilling  and  well 
maintenance  services  and  related  and 
auxiliary  services  to  other  subsidiary 
companies  of  National  Fuel  and  to 
nonassociate  companies.  The  total  cash 
consideration  in  connection  with  these 
transactions  will  be  approximately  $5.5 
million.  National  Fuel  also  proposes  to 
contribute  $.5  million  to  New  UCl  for 
working  capital. 

National  Fuel  Gas  Company  (70-7369) 

National  Fuel  Gas  Company 
("National"),  10  Lafayette  Square, 
Buffalo,  New  York  14203.  a  registered 
holding  company,  has  filed  a  dclaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  and  Rules  50(a)(5)  promulgated 
thereunder. 

National  is  authorized  to  issue  100 
million  shares  of  common  stock,  no  par 
values,  ("Common  Stock"),  of  which 
11,928,871  shares  are  currently 
outstanding.  On  March  9, 1987. 
National's  Board  of  Directors  declared  a 
two-for-one  split  of  National's  Common 
Stock  for  the  purpose  of  reducing  the 
price  of  the  Common  Stock  from  the 
recent  high  $30  to  low  $40  per  share 
range  to  the  $18  to  $25  range.  The  record 
date  for  the  stock  split  and  the  date  of 
mailing  of  certificates  of  additional 
Common  Stock  to  be  issued  as  a  result 
of  the  stock  split  have  been  established 
as  May  29, 1987  and  June  19, 1987, 
respectively. 

Upon  consummation  of  the  slock  split, 
National  also  proposes  to  double  the 
aggregate  number  of  shares  of  Common 
Stock  Plan  to  1.1  million  shares.  The 
individual  limits  with  respect  to  both 
plans  will  be  doubled  to  110,000  shares. 
Consequently,  National  further  proposes 
to  double  the  number  of  such  shares 
subject  to  outstanding  options,  stock 
appreciation  rights  and  restricted  stock 


granted  pursuant  to  such  plans,  to  halve 
the  exercise  price  of  outstanding  options 
and  stock  appreciation  base  prices,  and 
to  halve  the-price  for  purposes  of 
calculating  the  value  of  stock 
appreciation  rights.  Finally.  National 
seeks  an  exception  from  the  competitive 
bidding  requirements  of  Rule  50,  under 
subsection  (a)(5)  thereunder  for  the 
issuance  of  the  Common  Stock  pursuant 
to  the  stock  spht. 

Eastern  Utilities  Associates  (70-7370) 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333,  Boston,  Massachusetts 
02107,  B  registered  holding  company,  has 
filed  ar  application-declaration 
pursuant  to  sections  6(a)  7.  9(a)  and  10 
of  the  Act  and  Rule  50(a)  (5) 
promulgated  thereunder. 

EUA  has  previously  requested 
authority  to  submit  to  its  shareholders 
for  their  approval  at  the  April  21, 1987 
annual  meeting  a  proposal  to  increase 
the  number  of  outstanding  shares  of 
authorized  common  stock  from 
16,000j000  to  36,000.000,  and  to  establish 
the  authority  of  the  trustees  in  EUA's 
declaration  of  trust  to  issue  common 
shares  for  the  purpose  of  carrying  out 
stock  splits  and  similar  transactions 
without  further  authorization  by  the 
shareholders.  A  declaration  with  respect 
to  thisi  proposal  and  certain  other 
mattefs  to  be  acted  on  at  the  annual 
meeting  was  filed  with  the  Commission 
on  February  13. 1987,  (File  No.  70-7364) 
and  notice  of  its  filing  is  contained  in 
HCAR  No.  24325  (February  26. 1987). 
which  also  authorized  the  related 
solicitation  of  proxies. 

EUA  presently  proposes,  pending 
stockholder  approval  of  the  declaration 
of  trust  amendments,  to  issue  up  to 
15,000,000  of  additional  common  shares, 
par  value  $5.00.  as  a  special  dividend  for 
the  purpose  of  effecting  a  stock  split. 
The  ratio  of  the  stock  split,  though  not 
determined,  will  not  be  more  than  one 
share  for  each  share  held.  In  the  event 
that  a  stock  split  would  result  in 
fractional  shares,  EUA  may  repurchase 
such  fractional  shares  from  its 
shareholdes  or  on  the  open  market  for 
cash. 

Monongahela  Power  Company  (70-7377) 

Monongahela  Power  Company 
("Monongahela "),  1310  Fairmont 
Avenue.  Fairmont,  West  Virginia  26554, 
an  electric  utility  subsidiary  of 
Allegheny  Power  System,  Inc.,  a 
registerd  holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  6(a).  7,  9(a).  and  10  of  the  Act 
and  Rule  50(a)  (5)  thereunder. 

By  orders  dated  November  26, 1975 
and  December  17, 1975  (HCAR  Nos. 
19269  and  19304),  Monongahela  was 


authorized  to  enter  into  purchase 
agreements  to  finance  the  installation  of 
pollution  control  equipment  and 
facilities  ("Facilities")  at  Monongahela's 
Rivesville,  Albright  and  Willow  Island 
Generating  Stations  in  West  Virginia. 
These  Facilities  are  now  complete.  That 
initial  phase  involved  the  respective 
issuance  of  $3,355,000.  $6,500,000  and 
$11,145,000  principal  amounts  of 
pollution  control  revenue  bonds  ("Series 
A  Bonds")  by  the  Marion,  Preston  and 
Pleasant  Counties,  West  Virginia 
("Counties").  The  Series  A  Bonds  bear 
interest  at  the  rate  of  8-',^%  per  annum, 
mature  of  December  1, 1995,  and  are 
now  subject  to  optional  redemption  at 
102-'/i%  of  the  principal  amount  thereof 
plus  accurqd  interest  to  the  redemption 
date.  I 

Monongahela  now  seeks  authority  to 
amend  its  purchase  agreements  and 
arrange  for  the  issuance  and  sale  of  a 
new  series  of  bonds  in  the  same 
principal  amounts,  prior  to  the  maturity 
of  the  Series  A  Bonds  for  the  purpose  of 
redeeming  the  Series  A  Bonds. 

Connecticut  Yankee  Atomic  Power 
Company  (70-7378) 

Connecticut  Yankee  Atomic  Power 
Company  ("Company"),  Selden  Street, 
Berlin,  Connecticut  06037,  a  subsidiary 
of  Northeast  Utilities  and  of  New 
England  Electric  System,  both  registered 
holding  companies,  has  filed  a 
declaration  pursuant  to  sections  6(a),  7 
and  12(c)  of  the  Act  and  Rules  42  and 
50(a)  (5)  thereunder. 

The  Company  proposes  to  issue  and 
sell  up  to  SlOO  million  of  long-term  debt 
securities  ("Securities")  in  one  or  more 
series,  (i)  in  order  to  repay  short-term 
borrowings  or  to  decrease  the  need  for 
future  short-term  borrowings,  (ii)  to  fund 
the  Company's  accrual  of  spent  fuel 
liabilities,  and  (iii)  to  finance  the 
repurchase  of,  or  the  exchange  for.  all  or 
part  of  the  Company's  outstanding  17%: 
Sinking  Fund  Debentures,  due  1996.      j 
Series  A  and  B.  The  Company  may       I 
amend  the  declaration  to  provide  for  a 
parental  quarantee  of  the  Securities. 

The  Company  has  requested  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  so  that  it  can 
negotiate  the  terms  and  conditions  of 
the  Securities,  and  arrange  for  their  sale. 
The  request  is  granted. 

Ohio  Power  Company  (70-7379) 

Ohio  Power  Company  ("OPCo"),  301 
Cleveland  Avenue.  SW..  Canton  Ohio 
44702,  a  subsidiary  of  American  Electric 
Power  Company,  Inc.,  a  registered 
holding  company,  has  filed  a  declaration 
pursuant  to  section  12(c)  of  the  Act  and 
Rule  42  thereunder. 
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OPCo  proposes  lo  reucem  tnree  series 
of  its  cumulative  preferred  stock 
outstanding  in  amounts  of  90.040  (14% 
Cumulative  Preferred  Stock),  177.760 
{14%  Cumulative  Preferred  Stock,  Series 
A),  and  1,200,000  ($3.75  Cumulative 
Preferred  Stock)  shares  as  of  December 
31. 1986  (HCAR  Nos.  18693,  December  6, 
1974;  19000.  May  22,  1975;  22406,  March 
1, 1982).  The  dividend  rate  for  each  is 
14%,  14%  and  15%.  Each  series  is 
redeemable  at  prices  of  $107,  $107,  and 
$27.81  per  share,  respectively. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lanathan  G.  Katz, 
Secretary. 

|FR  Doc.  87-7251  Filed  ♦-l-d?;  8:45  am] 
BtUJNe  CODE  M«»-ei-« 


[Rel.  No.  IC-15639;  812-6434] 

Residential  Resources,  Inc.; 
Application  for  Exemption 

March  25, 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


Applicants:  Residential  Resources. 
Inc.  ("Residential"),  and  ]ames  C. 
Marshall  on  behalf  of  certain  Afliliates 
(as  hereinafter  defined). 

Relevant  1940  Act  Section:  Order 
requested  under  section  6(c). 

Summary  of  Application:  Applicants 
seek  a  conditional  order  of  exemption 
from  all  provisions  of  the  1940  Act  in 
connection  with  the  issuance  and  sale  of 
mortgage-backed  securities  and  Equity 
Interests  (as  hereinafter  defined). 

Filing  Date:  The  application  was  filed 
on  July  15. 1986.  and  amended  on 
December  8. 1986.  February  2. 1987.  and 
March  20. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  no  later  than 
5:30  p.m.,  on  April  17, 1987.  Request  a 
hearing  in  writing  giving  the  nature  of 
your  interest  the  reason  for  the  request, 
and  the  issues  contested.  Serve 
Applicants  with  the  request,  either 
personally,  or  by  mail,  and  also  send  it 
to  the  Secretary.  SEC.  along  with  proof 
of  service  by  affidavit,  or.  for  lawyers, 
by  certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary.  SEC. 


ADDRESS:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549; 
Applicants,  One  East  Cameiback  Road. 
Suite  70GA.  Phoenix,  AZ  85012. 

FOR  FURTHEn  INFORMATION  CONTACT 

Staff  Attorney  Meryl  Dewey  (202)  272- 
3038  or  Special  Counsel  H.R.  Hallock.  Jr. 
(202)  272-3030  (Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3202 
(in  Maryland  (301)  258-4300). 

Applicants'  Statements  and 
Representations 

1.  Residential,  an  Arizona  corporation 
formed  in  1986,  is  a  limited  purpose 
finance  corporation  organized  to 
facilitate  the  financing  of  residential 
mortgages  through  the  issuance  of  bonds 
collateralized  by  mortgage-backed 
securities  or  funding  agreements  secured 
by  mortgage-backed  securities. 
Residential  is  wholly-owned  by  James 
C.  Marshall,  Steven  B.  Chotin  and  James 
M.  Corrigan.  Mr.  Marshall  is  an  Arizona 
resident  and  managing  partner  of  a 
public  accounting  firm.  Mr.  Chotin  is  a 
Colorado  resident  and  president  of  a 
business  and  financial  consulting  firm. 
Mr.  Corrigan  is  an  Arizona  resident  and 
president  of  a  financial  consulting  firm. 
Each  is  also  a  director  and  officer  of 
Residential. 

2.  Applicants  seek  relief  on  behalf  of 
Residential  and  any  future  affiliates 
("Affiliates")  originally  sponsored  and 
wholly-owned  by  one  or  more  of  the 
above-named  individuals.  All  Affiliates 
will  engage  in  activities  substantially 
similar  to  those  engaged  in  by 
Residential. 

3.  Residential  and  the  Affiliates 
(together.  "Issuers")  will  issue  and  sell 
bonds  ("Bonds")  in  series  ("Series") 
secured  primarily  by  Mortgage 
Certificates.'  Each  Series  of  Bonds  will 
be  issued  pursuant  to  an  indenture 
("Indenture")  between  an  Issuer  and  an 
independent  trustee  ("Bond  Trustee"), 
as  supplemented  by  one  or  more 
supplemental  indentures.  Each  Series  of 
Bonds  will  be  sold  to  institutional  or 
retail  investors  through  one  or  more 
investment  banking  firms.  Indentures  for 


'  The  "Mortgage  Cerbficatei "  colUteralizing  the 
Bondi  will  be  limited  to  Fully-modified  pass-through 
mortgage-backed  certificates  guaranteed  by  the 
Government  National  Mortgage  Association 
("CNMA  Certificates"),  guaranteed  mortgage  pass- 
through  securities  issued  by  the  Federal  National 
Mortgage  Association  ( "FTsiMA  Certificates"),  and 
mortgage  participation  certificates  issued  by  the 
Federal  Home  Loan  Mortgage  Corporation 
( "FHLMC  Certificatea  ■). 


public  offerings  will  be  qualified  under 
the  provisions  of  the  Trust  Indenture  Act 
of  1939.  Each  Series  will  consist  of  one 
or  more  classes  ("Classes")  which  will 
have  fixed  (established  at  the  time  of 
issuance)  or  variable  (adjusted 
periodically  according  to  a  fixed  index 
set  forth  in  the  Indenture)  interest  rates. 

4.  The  Mortgage  Certificates  securing 
each  Series  of  Bonds  will  be  owned 
either  (i)  by  an  Issuer  or  (ii)  by  limited 
purpose  financing  entities  affiliated  with 
homebuilders.  thrifts,  commercial  banks, 
mortgage  bankers  and  other  entities 
engaged  in  mortgage  finance  and 
pledged  to  secure  such  Series  of  Bonds 
pursuant  to  funding  agreements 
("Funding  Agreements").*  Each  Series  of 
Bonds  may  also  be  secured  by  certain 
funds  and  accounts  including  proceeds 
accounts,  debt  service  funds,  reserve 
funds,  servicing  agreements  and 
insurance  policies  and  by  other  credit 
enhancement  devices  described  in  the 
Prospectus  Supplement  for  such  Series 
(any  or  all  of  the  foregoing  together  with 
Mortgage  Certificates.  "Bond 
Collateral").  Each  Issuer  will  assign  to 
the  Bond  Trustee  as  security  for  the 
relevant  Series  of  Bonds  its  entire  right, 
title  and  interest  in  the  Bond  Collateral. 

5.  The  Mortgage  Certificates  securing 
each  Series  of  Bonds,  together  with  cash 
available  to  be  withdrawn  from  any 
debt  service  funds,  reserve  funds,  or 
other  funds,  will  have  scheduled  cash 
flow  sufficient,  when  taken  together 
with  reinvestment  income  thereon  at 
assumed  reinvestment  rates  acceptable 
to  each  rating  agency  rating  the  Bonds, 
to  make  timely  payments  of  principal  of 
and  interest  on  the  Bonds  in  accordance 
with  their  terms.  The  outstanding  bond 
value  of  the  Bond  Collateral  securing  a 
Series  will  be  at  least  equal  to  the  initial 
principal  amount  of  such  Series  on  the 
issue  date. 

6.  An  Issuer  may  sell  some  or  all  of  its 
equity  interest  ("Equity  Interest")  to  one 
or  more  banks,  savings  and  loan 
associations,  pension  funds,  insurance 
companies  or  other  investors  which 
customarily  engage  in  the  purchase  of 
mortgages  or  mortgage  collateral 
("Owners")  in  transactions  not 
constituting  a  public  offering  under 
section  4(2)  of  the  Securities  Act  of  1933 
("1933  Act"). 

7.  There  will  not  be  a  conflict  of 
interest  between  the  holders  of  the 
Bonds  ("Bondholders")  and  Owners  as: 
(a)  The  Bond  Collateral  will  not  be 
speculative  in  nature:  (b)  the  Bonds  will 
be  issued  only  if  an  independent 


'  Mortgage  Certificates  pledged  pursuant  lo 
Funding  Agreements  will  also  t>e  limited  to  CNMA. 
FNMA  and  FHIA1C  Certificates. 
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nationally  recognized  statistical  rating 
agency  has  rated  such  Bonds  in  one  of 
the  two  highest  rating  categories;  and  (c) 
the  relevant  Indenture  subjects  the  Bond 
Collateral,  all  income  distributions 
thereon  and  all  proceeds  from  a 
conversion,  voluntary  or  involuntary,  of 
any  such  collateral  to  a  first  priority 
perfected  security  interest  in  the  name 
of  the  Bond  Trustee  on  behalf  of  the 
Bondholders.  Further,  neither  the 
Owners  nor  the  Bond  Trustee  will  be 
able  to  impair  the  security  afforded  by 
the  Mortgage  Certificates  because, 
without  the  consent  of  each  affected 
Bondholder,  neither  the  Owners  nor  the 
Bond  Trustee  will  be  able  to:  (a)  Change 
the  stated  maturity  on  any  Bond;  (b) 
reduce  the  principal  or  rate  of  interest 
on  any  Bond;  (c)  change  the  priority  of 
repayment  on  any  Class  of  any  Series; 
(d)  impair  or  adversely  affect  the 
Mortgage  Certificates;  or  (e)  permit  the 
creation  of  a  lien  ranking  prior  to  or  on 
parity  with  the  lien  of  the  related 
Indenture  with  respect  to  the  Mortgage 
Certificates  or  otherwise  deprive  the 
Bondholders  of  the  security  afforded  by 
the  lien  of  the  related  Indenture. 

8.  The  sale  of  Equity  Interests  will  not 
alter  the  payment  of  cash  flow  under 
any  Indenture,  including  the  amounts  to 
be  deposited  in  the  collection  account  or 
any  reserve  fund.  Pricing  efficiencies 
mandate  that  the  Bond  Collateral  does 
not  substantially  exceed  the  amount  of 
collateral  required  to  be  pledged  in 
order  to  satisfy  the  standards  of  the 
rating  agency.  Thus,  the  excess  cash 
flow  from  the  Bond  Collateral  which  is 
available  to  Owners  always  will  be  far 
less  than  the  cash  flow  from  the  Bond 
Collateral  that  is  used  to  make  principal 
and  interest  payments  to  Bondholders. 
Further,  except  for  the  limited  right  to 
substitute  Mortgage  Certificates,  it  will 
not  be  possible  for  Owners  to  alter  the 
Bond  Collateral,  and,  in  no  event  will 
such  right  of  substitution  result  in  a 
diminution  in  the  value  or  quaUty  of  the 
Bond  Collateral.  Although  substitution 
may  result  in  a  different  prepayment 
experience,  the  Bondholders'  interests 
will  not  be  impaired  because:  (a)  The 
prepayment  experience  of  any  collateral 
will  be  determined  by  market  conditions 
beyond  the  Owners'  control  which 
market  conditions  are  likely  to  affect 
similar  mortgage  certificates  in  similar 
fashion;  (b)  the  Owners'  interests  are 
likely  to  be  different  from  those  of 
Bondholders  with  respect  to  prepayment 
experience;  and  (c)  to  the  extent  that  the 
Owners  may  cause  substitution  which 
has  a  different  prepayment  experience 
than  the  original  collateral,  this  situation 
is  no  different  for  the  Bondholders  than 
the  traditional  collateralized  mortgage 


obligation  structure  where  bonds  are 
issued  by  an  entity  that  is  a  wholly- 
owned  subsidiary. 

9.  An  election  by  an  Issuer  to  be 
treated  as  a  real  estate  mortgage 
investment  conduit  ("REMIC")  will  have 
no  effect  on  the  level  of  expenses  that 
would  be  incurred  by  such  Issuer. 
Administrative  fees  and  expenses  will 
be  paid  or  provided  for  in  a  manner 
satisfactory  to  the  agency  rating  the 
Series  and  subject  to  Condition  D 
below. 

10.  The  proceeds  from  the  sale  of  the 
Bonds  will  be  used  to  facilitate  the  long- 
term  financing  of  residential  mortgage 
loans  through  the  reinvestment  of  the 
proceeds  in  housing  or  housing-related 
assets.  The  relief  requested  is  necessary 
and  appropriate  in  the  public  interest 
because  neither  Residential  nor  any 
Affiliate  is  the  type  of  entity  to  which 
the  provisions  of  the  1940  Act  were 
intended  to  be  applied,  the  safeguards 
afforded  to  Bondholders  fully  protect 
investors,  prospective  purchasers  of 
Equity  Interests  will  be  sophisticated  in 
the  area  of  mortgages  and  mortgage- 
backed  assets  and  limited  in  number, 
and  the  proposed  activities  will  promote 
the  public  interest  by  facilitating  the 
financing  of  housing  by  supplying 
capital  for  reinvestment  in  the  real 
estate  and  mortgage  markets. 

Conditions  To  Order 

Applicants  agree  that  the  requested 
order  may  be  expressly  conditioned 
upon  the  following: 

A.  Conditions  Relating  to  the  Bond 
Collateral 

(1)  Each  Series  will  be  registered 
under  the  1933  Act,  unless  offered  in  a 
transaction  exempt  from  registration 
pursuant  to  section  4(2)  of  the  1933  Act. 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a){41)  of  the  Securities 
Exchange  Act  of  1934.  The  Mortgage 
Certificates  will  be  limited  to  GNMA, 
FNMA,  and  FHLMC  Certificates. 

(3)  If  new  Mortgage  Certificates  are 
substituted  as  security  for  a  Series,  the 
substitute  collateral  must:  (i)  Be  of  equal 
or  better  quality  than  the  Mortgage 
Certificates  replaced;  (ii)  have  similar 
payment  terms  and  cash  flow  as  the 
Mortgage  Certificates  replaced;  (iii)  be 
insured  or  guaranteed  at  least  to  the 
same  extent  as  the  Mortgage 
Certificates  replaced;  and  (iv)  meet  the 
criteria  set  forth  in  Conditions  A  (2)  and 
(4).  New  Mortgage  Certificates  may  not 
be  substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 
Certificates  initially  pledged.  In  no  event 
may  any  new  Mortgage  Certificates  be 


substituted  for  any  substitute  Mortgage 
Certificates.  New  Funding  Agreements 
may  be  substituted  for  the  initial  , . 

Funding  Agreements  only  if  the 
substitution  of  the  Mortgage  Certificates 
securing  such  Funding  Agreements  I 

would  be  permitted  under  this 
Condition. 

(4)  All  Bond  Collateral  will  be  held  by 
the  Bond  Trustee  or  on  behalf  of  the 
Bond  Trustee  by  an  independent 
custodian.  Neither  the  Bond  Trustee  nor 
custodian  may  be  an  affiliate  (as  the 
term  "affiliate"  is  defined  in  Rule  405 
under  the  1933  Act,  17  CFR  230.405 
("Rule  405")  of  any  Issuer.  The  Bond        I 
Trustee  for  each  Series  will  be  granted  a 
first  priority  perfected  security  or  lien 
interest  in  and  to  all  Bond  Collateral 
securing  such  Series. 

(5)  Each  Series  will  be  rated  in  one  of 
the  two  highest  bond  rafing  categories 
by  at  least  one  nationally  recognized 
statistical  rating  organization  that  is  not 
affiliated  with  any  Issuer.  The  Bonds 
will  not  be  "redeemable  securities" 
within  the  meaning  of  section  2(a)(32)  of 
the  1940  Act. 

(6)  At  least  annually,  an  independent 
public  accountant  will  audit  the  books 
and  records  of  the  Issuer  and  will  report 
on  whether  the  anticipated  payments  of 
principal  and  interest  on  the  Bond 
Collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
report(s)  will  be  provided  to  the  Bond 
Trustee. 

i 
B.  Conditions  Relating  to  Variable-rate 
Bonds 

(1)  Each  Series  of  adjustable  or 
fioating  interest  rate  Bonds  will  have  a 
set  maximum  interest  rate. 

(2)  At  the  time  of  deposit  of  the  Bond 
Collateral  and  during  the  life  of  the 
Bonds,  the  scheduled  payments  of 
principal  and  interest  to  be  received  by 
the  Bond  Trustee  on  all  Mortgage 
Certificates  plus  reinvestment  income 
thereon,  and  funds,  if  any,  pledged  to 
secure  the  Bonds  (as  described  in  the 
Application)  will  be  sufficient  to  make 
all  payments  of  principal  and  interest  on 
the  Bonds  then  outstanding,  assuming 
the  maximum  interest  rate  on  each 
Series  of  adjustable  or  floating  interest 
rate  Bonds.  Such  Bond  Collateral  will  be 
paid  down  as  the  mortgages  underlying 
the  Mortgage  Certificates  are  repaid,  but 
will  not  be  released  from  the  lien  of  the 
Indenture  prior  to  the  payment  of  the 
Bonds. 


C.  Conditions  Relating  to  the  Sale  of 
Equity  Interests 

(1)  Any  Equity  Interest  in  an  Issuer 
will  be  offered  and  sold  only  to  (i) 
institutions  or  (ii)  non-institutions  which 
are  "accredited  investors"  as  defined  in 
Rule  501(a)  of  the  1933  Act.  Institutional 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters  as  to  be  capable  to  evaluate  the 
risks  of  purchasing  Equity  Interests  and 
understand  the  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgages,  mortgage-related  securities 
and  residual  interests  therein.  Non- 
institutional  accredited  investors  will  be 
limited  to  not  more  than  15.  will 
purchase  at  least  $200,000  of  such  Equity 
Interest  and  will  have  a  net  worth  at  the 
time  of  purchase  that  exceeds  $1,000,000 
(exclusive  of  their  primary  residence). 
Further,  non-institutional  accredited 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters,  specifically  in  the  field  of 
mortgage-related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing 
an  Equity  Interest  in  such  Issuer  and 
will  have  direct,  personal  and  significant 
experience  in  making  investments  in 
mortgage-related  securities  and  because 
of  such  knowledge  and  experience, 
understand  the  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgage-related  securities  and  residual 
interests  therein.  Owners  will  be  limited 
to  mortgage  lenders,  thrift  institutions, 
commercial  and  investment  banks, 
savings  and  loan  associations,  pension 
funds,  employee  benefit  plans,  insurance 
companies,  mutual  funds,  real  estate 
investment  trusts  or  other  institutional 
or  non-institutional  investors  as 
described  above  which  customarily 
engage  in  the  purchase  of  mortgages  and 
mortgage-related  securities. 

(2)  Each  sale  of  an  Equity  Interest  will 
qualify  as  a  transaction  not  involving 
any  public  offering  within  the  meaning 
of  section  4(2)  of  the  1933  Act. 

(3)  Each  sale  of  an  Equity  Interest  will 
prohibit  the  transfer  of  such  Equity 
Interest  if  there  would  be  more  than  100 
beneficial  Owners  of  Equity  Interests  in 
an  Issuer  at  any  time. 

(4)  Each  sale  of  an  Equity  Interest  will 
require  each  purchaser  thereof  to 
represent  that  it  is  purchasing  for 
investment  and  not  for  distribution  and 
that  it  will  hold  such  Equity  Interest  in 
its  own  name  and  not  as  nominee  for 
undisclosed  investors. 

(5)  Each  sale  of  an  Equity  Interest  will 
provide  that  (i)  no  Owner  of  such  Equity 
Interest  may  be  affiliated  with  the  Bond 
Trustee  for  the  relevant  Issuer  and  (ii) 
no  holders  of  a  controlling  (as  that  term 
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is  deOned  in  Rule  405)  Equity  Interest  in 
any  Issuer  may  be  affiliated  with  either 
the  custodian  of  the  Bond  Collateral  or 
the  agency  rating  the  Bonds  of  the 
relevant  Series. 

(6)  If  the  sale  of  the  Equity  Interests 
results  in  the  transfer  of  control  (as  the 
term  "control"  is  defined  in  Rule  405)  of 
any  Issuer  from  the  original  owners  of 
Residential  or  any  Affiliate,  the  relief 
afforded  by  any  Commission  order 
granted  on  the  application  would  not 
apply  to  subsequent  Bond  offerings  by 
that  Issuer. 

D.  Condition  Relating  to  REMICs 

The  election  by  an  Issuer  to  be  treated 
as  a  REMIC  will  have  no  effect  on  the 
level  of  the  expenses  that  would  be 
incurred  by  any  such  Issuer.  Any  Issuer 
which  elects  to  be  treated  as  a  REMIC 
will  provide  for  the  payments  of 
administrative  fees  and  expenses  as  set 
forth  in  the  application.  Each  Issuer  will 
ensure  that  the  anticipated  level  of  fees 
and  expenses  will  be  adequately 
provided  for  regardless  of  the  method 
selected. 

E.  Special  Condition 

Residential  undertakes  to  secure  each 
Affiliate's  consent  to  comply  with  all  of 
the  applicable  representations  and 
conditions  set  forth  above  and  more 
specifically  described  in  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
}onathan  G.  Katz, 
Secretary. 

(FR  Doc.  87-7252  Filed  4-1-87;  8:45  am) 

NLLING  CODE  M10-01-M 

(Rel.  No.  IC-15642;  Hie  No.  S12-6618] 

RXR  U.S.  Government  Fund,  Inc.; 
Application  for  Exemption 

Date:  March  28, 1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

Applicant:  RXR  U.S.  Government 
Fund,  Inc. 

Relevant  Sections  of  Act:  Exemption 
requested,  pursuant  to  section  6(c)  of  the 
Act,  from  the  provisions  of  section  19(b) 
of  the  Act  and  Rule  19b-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  it  to  make 
monthly  distributions  of  long-term 
capital  gains  realized  on  certain  options 
transactions. 


Filing  Date:  February  6, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  an  order 
disposing  of  the  application  will  be 
issued.  Any  interested  person  may 
request  a  hearing  on  this  application,  or 
ask  to  be  notified  if  a  hearing  is  ordered. 
Any  requests  must  be  received  by  the 
SEC  no  later  than  5:30  p.m.,  on  April  20. 
1987.  Requests  must  be  in  writing, 
setting  forth  the  nature  of  your  interest, 
the  reasons  for  the  request,  and  the 
issues  contested.  Applicant  should  be 
served  with  a  copy  of  the  request,  either 
personally  or  by  mail,  and  the  request 
should  also  be  sent  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  (by 
affidavit  or,  the  case  of  an  attomey-at- 
law,  by  certificate).  Notification  of  the 
date  of  a  hearing  should  be  requested  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW.,  Washington,  DC  20549.  James  R. 
McCannon,  RXR  U.S.  Government  Fund, 
Inc.,  30  Buxton  Farm  Road,  Stamford, 
Connecticut  06905;  Perez  C.  Ehrich. 
Townley  &  Updike.  405  Lexington 
Avenue,  New  York,  New  York  10174. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Martinez.  Staff  Attorney,  (202) 
272-3024,  or  H.  R.  Hallock.  Jr.,  Special 
Counsel.  (202)  272-3030,  Office  of 
Investment  Company  Regulation. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  at  (800)  231- 
3282  (in  Maryland  (301)  258-^300). 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified,  management  investment 
company  which  is  advised  by  RXR 
Capital  Management.  The  primary 
investment  objective  of  Applicant  is  to 
seek  the  highest  level  of  current  income 
that  is  consistent  with  the  safety  of 
principal.  To  achieve  its  investment 
objective.  Applicant  will  be  investing  in 
debt  obligations  issued  or  guaranteed  by 
the  U.S.  Government,  its  agencies  or 
instrumentalities.  In  addition.  Applicant 
plans  to  use  options  and  futures  to 
enhance  return  and  protect  principal. 
Applicant  may  also  engage  in  the 
purchase  and  writing  of  put  and  call 
options  on  debt  securities,  and  the 
purchase  and  sale  of  interest  rate 
futures  contracts  and  options  on  such 
futures  contracts. 

2.  The  Tax  Reform  Act  of  1984  ("1984 
Amendments")  significantly  altered  the 
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lax  treatment  of  capital  gains  from  listed 
options  on  U.S.  Government  securities, 
all  of  which  have  become  section  1256 
contracts  under  the  Internal  Revenue 
Code.  Prior  to  the  1964  Amendments, 
gain  or  loss  recognized  with  respect  to 
options  on  U.S.  Government  securities 
was  treated  as  short-term  capital  gain  or 
loss.  As  a  result  of  the  1984 
Amendments.  60%  of  the  gain  or  loss 
recognized  with  respect  to  listed  options 
is  now  treated  as  long-term  capital  gain 
or  loss  and  40%  is  treated  as  short-term 
capital  gain  or  loss.  The  characterization 
of  60%  of  the  gain  from  certain  options 
transactions  as  long-term  capital  gain 
would  cause  the  restrictions  contained 
in  section  19(b)  of  the  Act  and  Rule 
19b-l  thereunder  to  apply  to  such 
transactions. 

3.  The  purposes  of  section  19(b)  and 
Rule  19b-l  thereunder  would  not  be 
served  by  the  strict  application  of  these 
provisions  to  60%  of  the  capital  gains 
generated  by  certain  options 
transactions.  The  characterization  of  the 
gains  as  long-term  capital  gains  will  not 
cause  shareholders  to  confuse  such 
gains  with  dividends  out  of  net  interest 
income,  since  Applicant  declares 
dividends  of  substantially  all  of  its 
interest  income,  after  expenses,  on  each 
day  the  New  York  Stock  Exchange  is 
open  for  business,  and  distributions  of 
long-term  capital  gains  on  options 
transactions  would  be  made  monthly, 
along  with  distributions  of  short-term 
capital  gains.  Applicant  will  distinguish 
distributions  of  capital  gains  from 
distributions  of  net  interest  income  in  an 
accompanying  notice  as  required  by 
section  19(a)  of  the  Act  and  Rule  19a-l 
thereunder.  In  addition,  neither  the 
investment  decisions  nor  distribution 
practices  of  Applicant  will  be  affected 
thereby.  Finally,  the  monthly 
distribution  of  the  long-term  capital 
gains  will  not  materially  increase 
adminstrative  expenses. 

4.  For  the  reasons  stated,  an  order 
granting  an  exemption  from  section 
19(b)  of  the  Act  and  Rule  19b-l 
thereunder  would  be  appropriate  as  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

)onathan  G.  Katz. 

Secretary. 

(FR  Doc.  87-7253  Filed  4-1-67;  8:46  am] 

BILLtNG  COOC  t010-01-« 


{FHe  No.  1-7986] 

Issuer  Delisting;  Application  to 
Withdraw  From  Listing  and 
Registration;  Texas  American  Energy 
Corp.  (Common  Stock,  $0.10  Par  Value 
Per  Share,  and  $2,575  Cumulative 
Convertible  Exchangeable  Preferred 
Stock,  No  Par  Value  Per  Share,  $20.00 
Liquidating  Value) 

March  27. 1987. 

Texas  America  Energy  Corporation  of 
America  ("Company"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listin|  and  registration  include  the 
following: 

Tht  Company  has  approved  a 
distribution  to  its  common  stockholders 
of  nontransferable  rights  ("Rights")  to 
purchase  8%  Convertible  Senior 
Subordinated  Debentures 
("Debentures ')  of  Company.  The 
Debentures,  Rights  and  shares  of 
common  stock  issuable  upon  conversion 
of  the  Debentures  are  the  subject  of  a 
Registration  Statement  on  Form  S-1  of 
the  Company  which  has  not  yet  been 
declared  effective  by  the  Securities  and 
Exchange  Commission.  The  Company 
was  advised  by  the  Amex  that  the 
issuance  of  nontransferable  rights  was 
in  violation  of  Company's  hsting 
agreement  with  the  Amex.  The 
Company  was  also  advised  by  counsel 
that  the  risk  of  adverse  tax 
consequences  is  increased  if  the  Rights 
are  transferable,  and  therefore  the 
Company  determined  that  the  listing 
and  registration  of  Company's  Common 
Stock  and  Preferred  Stock  with  the 
Amex  be  withdrawn.  Trading  in  the 
Company's  common  stock  and  preferred 
stock  on  the  Amex  was  suspended 
March  20, 1987. 

The  Company's  common  stock  and 
preferred  stock  have  been  accepted  for 
inclusion  in  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System  (NASDAQ). 

Any  interested  person  may,  on  or 
before  April  17, 1987  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  Washington,  DC 
20549,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 


Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Gummission.  by  the  Divi«ion  of 
Marl(et  Regulation,  pursuant  to  delegated 
authority. 

(ooathan  G.  Katz,  | 

Secretary. 
(FR  Doc.  87-7254  Filed  4-1-87;  8:45  am] 

BtUJttC  COOC  WKMII-M 


SELECTIVE  SERVICE  SYSTEM      i 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Extension  of  Clearance 

The  following  forms  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  3B): 

SSS-1      1 

Title:  Ttie  Selective  Service  System 
Registration  Form. 

Need  aod/or  use:  Is  used  to  establish 
a  data  base  for  use  in  supplying 
manpower  to  the  military  services 
during  a  military  emergency. 

Respondents:  All  18  years  old  males 
who  are  United  States  citizens  and 
those  male  aliens  residing  in  the  United 
States  at  the  time  of  their  18th  birthday 
are  required  to  register  with  the 
Selective  Service  System. 

Frequency:  Registration  with  the 
Selective  Service  System  is  a  one-time 
occurrence. 

Burden;  A  burden  of  2  minutes  or  less 
on  the  individual  respondent. 

SSS-2,  3B,  3V,  30 

Title:  The  Selective  Service  System 
Change  of  Information  Correction/ 
Change,  Registration  Status  Forms  and 
Vertification  Letters. 

Purpose:  To  insure  the  accuracy  and 
completeness  of  the  Selective  Service 
System  registration  data. 

Respondents:  Registrants  are  required 
to  report  changes  or  corrections  in  dates 
submitted  on  SSS  Form  1. 

Frequency:  When  changes  in  a 
registrant's  name  or  address  occur. 

Burden:  The  reporting  burden  is  2  i 
minutes  or  less  per  report.  1 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to: 
Selective  Service  System,  Reports  ' 

Clearance  Offices,  Washington,  DC 
20435. 


Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  forms 
should  be  sent  within  30  days  of 
publication  of  this  notice,  to:  Selective 
Service  System,  Reports  Clearance 
Officer,  Washington.  DC  20435. 

A  copy  of  the  comments  should  be 
sent  to:  Office  of  Information  and 
Regulatory  Affairs  Attention:  Desk 
Officer.  Selective  Service  System.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3208, 
Washington,  DC  20503. 

Dated:  March  30, 1987. 

Wilfred  L.  Ebel, 

Acting  Director. 

[FR  Doc.  87-7297  Filed  4-1-87;  8:45  am] 

BILUNG  CODE  M1S-01-M 
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SMALL  BUSINESS  ADMINISTRATION 

Region  V  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Indianapolis  Indiana,  will  hold  a 
public  meeting  at  9:30  a.m.  EST. 
Thursday,  April  23, 1987,  in  the  School 
of  Business.  Room  4095  at  Indiana. 
University-Purdue  University  at 
Indianapolis,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Robert  D.  General,  District  Director,  U.S. 
Small  Business  Administration.  Minton- 
Capehart  Federal  Building,  Room  578. 
575  North  Pennsylvania  Street. 
Indianapolis.  Indiana  46204-1584 — (317) 
269-7275. 

lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 

March  27. 1987. 

[FR  Doc.  87-7269  Filed  4-1-87;  8:45  am] 

BILUNG  COOE  MZS-OI-M 


Region  V  Advisory  CouncU  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Columbus,  Ohio,  will  hold  a  public 
meeting  at  9:30  a.m..  on  Wednesday. 
April  22, 1987,  at  the  Envoy  Inn.  35  West 
Spring  Street,  Columbus,  Ohio  43215.  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 


For  further  information,  write  or  call 
Frank  D.  Ray,  District  Director,  U.S. 
Small  Business  Administration,  85 
Marconi  Boulevard.  Fifth  Floor. 
Columbus.  Ohio  43215,  (614)  469-7310. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
March  27, 1987. 
[FR  Doc.  87-7270  Filed  4-1-87;  8:45  amj 

BILUNG  CODE  MZS-OI-M 


Region  IV  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Columbia,  South  Carolina,  will  hold  a 
public  meeting  at  lOKX)  a.m.,  on 
Tuesday,  May  5, 1987,  at  The  Towm 
House,  1615  Gervais  St..  Columbia. 
South  Carolina,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
John  C.  Patrick  Jr.,  District  Director,  U.S. 
Small  Business  Administration.  P.O.  Box 
2786.  Columbia,  South  Carolina— (803) 
765-5339. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
March  27, 1987. 
[FR  Doc.  87-7271  Filed  4-1-87;  8:45  am] 

BILLING  CODE  802$-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  CM-8/1062] 

Study  Group  CMTT  of  tt»e  U.S. 
Organization  for  the  International 
Radio  Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  CMTT  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Conunittee  (CCIR)  will 
meet  on  April  22, 1987  in  Conference 
Room  lK-221.  Bell  Communications 
Research.  435  South  Street  Morristown, 
New  Jersey.  The  meeting  will  begin  at 
9:30  a.m. 

Study  Group  CMTT  deals  with  the 
specifications  to  be  satisfied  by 
telecommunication  systems  for 
transmission  of  radio  and  television 
programs  over  long  distances.  The 
purpose  of  the  meeting  is  to  discuss 
preparations  for  the  Interim  Meeting  of 
international  Study  Group  CMTT  in  the 
Fall  of  1987. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 


Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington.  DC  20520;  telephone  (202) 
647-2592. 

Dated:  March  19, 1987. 

Richard  E.  Shnun, 

Cboirman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  87-7230  Filed  4-1-87;  8:45  am] 

BILUNG  COOE  4710-07-11 


[Public  Notice  CM-8/1061] 


Study  Group  B  of  the  U.S.  Organization 
for  the  International  Telegraph  & 
Telephone  Consultative  Comn>ittee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  B  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  April 
21, 1987  at  10:00  a.m.  in  Room  856 
(Commission  Meeting  Room)  of  the 
Federal  Communications  Commission, 
1919  M  Street  NW..  Washington.  DC. 

The  purpose  of  the  meeting  is  to 
review  and/or  approve  the  work  of  the 
Study  Group  B  Drafting  Group  of  the 
proposed  revisions  to  the  International 
Telecommunication  Regulations;  to 
discuss  contributions  submitted  to  Study 
Group  B  since  the  last  meeting;  to 
discuss  and  develop  positions  on  other 
nations'  contributions  and  to  prepare 
and  finalize  United  States  contributions 
for  the  Preparatory  Committee  of  the 
World  Administrative  Telegraph  and 
Telephone  Conference  (PC/WATTC)  to 
be  held  in  Geneva  from  27  April  through 
1  May  1987. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Prior  to  the  meeting,  persons 
who  plane  to  attend  should  so  advise 
the  office  of  Mr.  Glenn  E.  deChabert. 
International  Conference  Staff.  F.CC 
(202)  632-3214. 

Dated:  March  18, 1987. 

Earl  S.  Barbely. 

Director,  Office  of  Technical  Standards  and 
Development;  Chairman.  U.S.  CCITT 
Notional  Committee. 
[FR  Doc.  87-7231  Filed  4-1-87;  8:45  am) 

BILUNG  CODE  4710-07-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

(OMCS  Notice  No.  87-03] 

Driver's  Record  of  Duty  Status 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

agency:  Notice  of  request  for 
exemption. 

SUMMARY:  In  accordance  with  section 
206(fl  of  the  Motor  Carrier  Safety  Act  of 
1984.  49  U.S.C.  App.  2505(f).  the  FHWA 
hereby  provides  notice  that  it  has 
received  several  requests  for  an 
exemption  from  the  requirements  of  49 
CFR  395.8  that  drivers  of  commercial 
motor  vehicles  in  interstate  or  foreign 
commerce  record  their  hours  of  service 
in  their  own  handwriting  on  a  "record  of 
duty  status."  In  each  case  the  motor 
carrier  has  requested  that  it  be 
permitted  to  use  an  onboard  computer 
which,  among  other  things,  will 
automatically  record  the  driver's  duty 
status. 

These  requests  were  made  by  ABT. 
INC..  Maxwell.  California:  ANCHOR 
MOTOR  FREIGHT.  INC.,  and 
LEASEWAY  MOTOR  CAR 
TRANSPORT  CO..  Birmingham, 
Michigan;  GOLDEN  STATE  FOODS 
CORPORATION.  Greensboro.  North 
Carolina;  MARTIN-BROWER 
COMPANY,  Des  Plaines.  Illinois; 
MARATHON  PETROLEUM  COMPANY. 
Robinson.  Illinois;  and  GULF 
PRODUCTS  DIVISION,  BP  OIL,  INC.. 
Jacksonville,  Florida. 

Copies  of  the  petitions  for  exemption 
have  been  placed  in  the  notice  number 
file  identified  above.  Interested  parties 
may  comment  on  these  requests. 

date:  Comments  must  be  received  on  or 
before  April  17, 1987. 
ADDRESS:  All  comments  should  refer  to 
the  notice  number  at  the  top  of  this 
document  and  must  be  submitted 
(preferably  in  triplicate)  to  Room  3404, 
Office  of  Motor  Carrier  Standards,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Neill  L.  Thomas,  Office  of  Motor 
Carrier  Standards,  (202)  366-2999,  or  Mr. 
Thomas  P.  Holian,  Office  of  the  Chief 
Counsel,  (202)  366-1355,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 

(49  U.S.C.  App.  2505  and  3102;  49  CFR  1.48) 


Issued  on:  March  27, 1987. 
RotMft  E.  FaiTis, 

Deputy  Administrator. 

(PR  Doc.  87-7209  Filed  4-1-B7:  8:45  am] 

BnXlNO  CODE  M10-22-M 


Maritime  Administration 

[Docket  No.  S-802] 

United  States  Lines,  Inc.;  Application 
for  Permission  To  Operate  in  the 
Domestic  Trade 

Notice  is  hereby  given  that  United 
States  Lines,  Inc.  by  application  dated 
March  25, 1987,  has  applied  for  written 
permission  under  sections  805(a)  and 
506  of  the  Merchant  Marine  Act.  1936,  as 
amended  (Act),  for  the  temporary 
transfer  of  four  of  the  six  vessels  which 
USL  currently  deploys  in  its  West  Coast- 
Hawaii-Guam-Far  East  service  to  a 
purely  domestic  West  Coast-Hawaii- 
Guaia  service  under  authority  of  section 
506  of  the  Act.  The  two  vessels  not 
transferred  would  be  removed  entirely 
from  the  service.  Section  506  permits  the 
temporary  transfer  for  up  to  six  months 
of  construction-differential  subsidy 
(CDSJ  built  vessels  "whenever  the 
Secretary  determines  that  such  transfer 
is  necessary  or  appropriate  to  carry  out 
the  purposes  of  the  Act."  Consent  by 
MARA.D  is  to  be  conditioned  upon 
payment  to  MARAD,  upon  such  terms 
as  MARAD  may  prescribe,  of  "an 
amount  which  bears  the  same 
proportion  to  the  CDS  paid  by  the 
Secretary  as  such  temporary  period 
bears  to  the  entire  economic  life  of  the 
vessel." 

USL  believes  that  the  facts 
surrounding  this  request  clearly 
demonstrate  that  the  temporary  transfer 
of  four  vessels  to  domestic  service  is 
necessary  and  appropriate  to  carry  out 
the  purposes  of  the  Act.  Most 
importantly,  USL  believes  that  the 
transfer  would  help  to  preserve  those 
vessels  as  an  active  element  of  the  U,S.- 
flag  merchant  marine.  USL  is  currently 
operating  under  Chapter  11  of  the  U.S. 
bankruptcy  laws.  USL  has  very  recently 
entered  into  a  letter  of  intent  to  transfer 
the  six  vessels  currently  deployed  in  its 
Far  East  Trans-Pacific  service,  plus 
three  Lancer  class  vessels,  to  Sea-Land 
Service.  Inc.  In  addition,  USL  has  also 
entered  into  an  agreement  to  transfer 
four  vessels  deployed  in  its  South 
American  Service  to  American 
Transport  Lines,  a  subsidiary  of 
Crowley  Maritime  .  USL  is  working  with 
these  two  operators  to  complete  these 
transactions  as  soon  as  possible  and 
obtain  required  approvals. 

USL  states  that  this  request  should  not 
be  viewed  as  anything  other  than  very 


short-term.  USL  believes  that  it  would 
operate  these  vessels  domestically  for 
between  six  and  eight  weeks,  until  the 
sale  to  Sea-Land  can  be  completed.  Due 
to  the  uncertainties  inherent,  however. 
USL  requests  authority  for  the  full  six 
months.  USL  claims  that  it  would  not  be 
carrying  any  more  cargo  under  this 
proposal  than  it  already  does. 
The  vessels  were  built  with 
construction-differential  subsidy  and  are 
operating  under  a  long-term  operating- 
differential  subsidy  contract.  Written 
permission  pursuant  to  section  805(a)  of 
the  Act  is  required.  Payback  of 
construction-differential  subsidy  will  be 
required  pursuant  to  section  506  of  the 
Act. 

It  will  also  be  necessary  to  extend  the 
section  805(a)  written  permission 
granted  to  USL  to  its  related  company. 
United  States  Lines  (S.A.)  Inc..  which  is 
a  holder  of  long-term  operating- 
differential  subsidy  contracts. 

Although  publication  of  a  Notice  with 
respect  to  USL's  request  for  permission 
under  section  506  is  not  required,  the 
Maritime  Administration  believes  that  it 
is  appropriate  to  provide  an  opportunity 
for  interested  parties  to  comment  on 
USL's  application. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  application  for 
sections  805(a)  and  506  permission  and 
desiring  to  submit  comments  concerning 
the  application  must  file  written 
comments  in  triplicate,  to  the  Secretary, 
Maritime  Administration.  Room  7300. 
Nassif  Building,  400  Seventh  Street  SW., 
Washington,  DC  20590,  by  the  close  of 
business  on  Friday,  April  3. 1987.  If  such 
comments  deal  with  section  805(a) 
issues,  they  should  be  accompanied  by  a 
petition  for  leave  to  intervene.  The 
petition  should  state  clearly  and 
concisely  the  grounds  of  interest  and  the 
alleged  facts  relied  on  for  relief. 

If  no  petitions  for  leave  to  intervene 
on  section  805(a)  issues  are  received 
within  the  specified  time,  or  if  it  is 
determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  •  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to  any 
person,  Arm  or  corporation  operating 
exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
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the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  20.804  Operating-Differential 
Subsidies  (ODS)  and  20.800  Construction- 
Differential  Subsidies  (CDS)) 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  27, 1987. 
lames  E.  Saari. 
Secretary. 
[FR  Doc.  87-7238  Filed  4-1-87;  8:45  ami 

BILLING  COOe  4tW-«1-M 


Maritime  Administration;  Meeting 

agency:  Maritime  Administration,  DOT. 
action:  Notice  of  meeting. 

summary:  The  Maritime  Administration 
(MARAD)  is  issuing  this  notice  to 
announce  that  the  seminar  on  the 
"Potential  for  General  Cargo  in  Offshore 
Barges  and  River/Ocean  Vessels"  will 
be  held  in  Washington,  DC  in  May  1987. 
The  seminar  will  focus  on  potential  for 
movements  of  general  cargo  by  offshore 
barges  and  river/ocean  vessels. 
date:  The  seminar  will  be  May  6-a,  1987 
at  the  Capitol  HoUday  Inn,  550  C  Street, 
Southwest,  in  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Bristor,  Project  Manager,  U.S. 
Depaiiment  of  Transportation.  Maritime 
Administration,  Office  of  Port  and 
Intermodal  Development,  MAR-830, 
Room  7201,  Washington,  DC  20590,  Tel. 
(202)  366-5468. 

SUPPLEMENTARY  INFORMATION:  The 

Maritime  Administration,  the  National 
Waterways  Conference,  Inc..  and  the 
Louisiana  State  University  Ports  and 
Waterways  Institute  are  jointly 
sponsoring  the  seminar  on  the  "Potential 
foi  General  Cargo  in  Offshore  Barges 
and  River/Ocean  Vessels." 

The  seminar  is  being  held  to  address 
two  water  transportation  concepts  to 
achieve  better  port/fleet  utilization  and 
market  expansion  for  general  cargo.  The 
movement  of  cargo  by  ocean  going 
barges  will  be  assessed  to  evaluate  the 
potential  for  expansion,  limitations  and 
possible  areas  of  application.  Use  of 
"river/ocean"  vessels  will  also  be 
evaluated.  Use  of  this  type  of  vessel, 
while  successful  in  many  areas  of  the 
world,  is  not  common  in  the  United 
States.  The  seminar  will  consist  of  a 
plenary  session  and  two  concurrent 
workshops  with  participants  attending 
the  alternate  workshop  on  the  second 
day.  The  discussions  will  be  led  by 
professionals  who  have  first  hand 
experience  in  either  ocean  barge  and 
river/ocean  vessel  operations.  The 
seminar  is  formulated  to  encourage 
audience  participation  and  open 


communications.  Seminar  results  will  be 
incorporated  into  a  study  report  to  be 
prepared  by  the  Louisiana  State 
University  Ports  and  Waterways 
Institute.  Attendees  will  receive  both  the 
seminar  proceedings  and  the  study 
report  from  Louisiana  State  University. 

Advanced  registration  for  the  seminar 
is  required.  The  fee  for  the  seminar  is 
$215  for  registration  by  April  24. 1987 
and  $150  after  the  date.  A  block  of  hotel 
rooms  has  been  set  aside  until  April  10. 
1987  at  a  special  seminar  rate. 

Dated:  March  30, 1987. 

By  Order  of  the  Maritime  Administrator. 
lames  E.  Saari, 
Secretary. 
[FR  Doc.  87-7237  Filed  4-1-87;  8:45  am] 

BILLING  CODE  4t10-l1-« 


[Docket  No.  S-803] 

Margate  Shipping  Co.  and  Chestnut 
Shipping  Co;  Application  for  Review 
and  Readjustment 

On  February  4, 1987,  Margate 
Shipping  Company  and  Chestnut 
Shipping  Company  filed  an  application 
with  the  Maritime  Subsidy  Board  for 
review  and  readjustment  of  the  amounts 
of  future  payments  of  operating- 
differential  subsidy  ("ODS")  under  their 
ODS  contracts  by  establishing,  for  each 
applicant  for  each  year  since  the 
commencement  of  subsidized  operation 
of  its  subsidized  vessels,  a  fuel  subsidy 
rate  reflecting  the  difference  between 
the  costs  incurred  for  fuel  by  applicants' 
vessels  and  the  costs  incurred  for  fuel 
by  similar  vessels  operating  under  the 
registry  of  a  foreign  country. 

The  appHcants  state  that  they  are  at  a 
competitive  disadvantage  with  foreign 
flag  vessels  whose  main  engines  are 
slow-speed  diesel  engines  due  to  their 
vessels  consuming  more  fuel  than  does 
the  engines  of  their  foreign  flag 
competitors.  They  further  state  that  their 
operating  costs  have  greatly  exceeded 
the  operating  costs  of  their  foreign  flag 
competitors  and  that  they  are  at  a 
competitive  disadvantage  without  a  fuel 
subsidy. 

On  February  5, 1987,  the  applicants 
petitioned  the  Maritime  Subsidy  Board 
to  consolidate  their  application  with 
similar  applications  by  Aeron  Marine 
Shipping  Company,  et  ai,  which  were 
referred  for  hearing  and  docketed  as  S- 
797.  On  March  27. 1987,  the  Maritime 
Subsidy  Board  granted  the  applications. 

In  light  of  the  fact  that  a  fuel  subsidy 
is  of  general  interest  to  the  industry,  all 
interested  parties  wishing  to  comment  in 
favor  or  against  such  applications  or 
take  other  appropriate  action  with 
regard  to  such  applications. 


Any  person  wishing  to  comment  on 
pending  applications  or  to  petition  for 
other  relief  in  Docket  S-797,  as  it  was 
consolidated,  should  do  so  by  5:00  p.m. 
on  April  30, 1987.  Any  petition  shall 
state  clearly  and  concisely  the  grounds 
of  interest,  and  the  alleged  facts  relied 
on  for  relief. 

Any  comments  or  petitions  should  be 
filed  with  Administrative  Law  Judge 
John  M.  Vittone,  Room  9400-A,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating  Differential 
Subsidies)) 

By  order  of  the  Maritime  Subsidy  Board. 
Dated:  March  30, 1987. 

lames  A.  Saari, 

Secretary. 

[FR  Doc.  87-7236  Filed  4-1-87;  8:45  am) 

BILUNG  COOE  4910-«1-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
ACTION:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  a  description  of  the  need 
and  its  use.  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers.  .Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington. 
DC  2O420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Allison  Herron.  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Washington,  DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 
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Dated:  March  27,  1987. 

By  direction  of  the  Administrator. 
David  A.  Cox, 

Associate  Deputy  Administrator  for 
Management. 

Extension 

1.  Department  of  Medicine  and 
Surgery. 

2.  Application  for  Voluntary  Service. 

3.  VA  Form  10-7055. 

4.  This  information  is  used  in  the 
selection,  screening  and  placement  of 
volunteers  in  the  nationwide  VA 


voluntary  service  program. 

5.  One  time. 

6.  Individuals  or  households. 

7.  36,000  responses. 

8.  9,000  hours. 

9.  Not  applicable. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  NoOsupervised  Lender's 
Nomination  and  Recommendation  of 
Credit  Underwriter. 

3.  VA  Form  26-8736a. 

4.  Nof  supervised  lender's  nomination 


of  credit  underwriter  to  evaluate  loans   , 
proposed  for  guaranteed  financing  and 
used  to  determine  the  underwriter's 
qualifications. 

5.  On  occasion. 

6.  Businesses  or  other  for-profit;  Small 
businesses  or  organizations. 

7. 100  responses. 

8.  33  hours. 

9.  Not  applicable. 

(PR  Doc.  87-7190  Filed  4-1-67;  8:45  am] 

BILUNG  CODE  M20-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putrtished 
under  the  "Government  in  the  Sunshirte 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  April  15, 

1987. 

place:  2033  K  St..  NW.,  Washington, 

DC,  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Proposed 

rule  amendments  submitted  by  the 

Chicago  Board  of  Trade  authorizing  an 

evening  trading  session. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  87-7345  Filed  3-31-87;  11:20  am] 

BIUJNG  CODE  C3S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:30  a.m.,  April  15, 
1987. 

place:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  87-7346  Filed  3-31-87;  11:20  am] 

BILUNG  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  April  22. 
1987. 

place:  2033  K  St.,  NW.,  Washington, 
DC,  5th  Floor  Hearing  Room. 
STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

Application  of  the  Philadelphia  Board  of 
Trade  for  designation  as  a  contract  market 
in  Australian  Dollar  Futures 

Application  of  the  New  York  Cotton 
Exchange  for  designation  as  a  contract 
market  in  the  Five-Year  U.S.  Treasury 
index 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  87-7347  Filed  3-31-«7;  11:20  am) 

BILLING  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  April  22, 
1987. 

place:  2033  K  St..  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

matters  to  be  considered: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  87-7348  Filed  3-31-87: 11:20  am] 

BILLING  COOE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:30  a.m.,  April  24, 
1987. 

place:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sales 

Practice  Reviews. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  87-7349  Filed  3-31-87;  11:20  amj 
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FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NO.:  87-6701. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  April  2,  1987, 10:00  a.m. 

The  following  item  has  been 
withdrawn  from  the  Agenda:  Proposed 
Financial  Control  and  Compliance 
Manual  for  Presidential  primary 
canidates  receiving  public  financing. 
***** 

DATE  AND  TIME:  Tuesday,  April  7. 1987. 
10:00  a.m. 

place:  999  E  Street.  NW..  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 


DATES  AND  TIME:  Thursday,  April  9, 
1987,  10:00  a.m. 

place:  999  E  Street.  NW.,  Washington, 
DC.  (Ninth  Floor). 

STATUES:  This  meeting  will  be  open  to 
the  public. 

MATTERS  TO  BE  CONSIDERED 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Public  Financing  of  Presidential  Candidates- 
Revised  draft  of  Proposed  Rules. 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  87-7396  Filed  3-31-87;  2:24  pmj 
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Fe<lenl  Registep 

Vol.  52,  No.  63 
Thursday.  April  2,  1987 


This   section   oJ   the  FEDERAL   REGISTER 
contains  editoriai  corrections  of  previously 
published  Presiderrtiat,  Rute,  Proposed 
Rule,  and  Notice  docwnents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  coaecfions  are  prepared  by  the 
Office  of  the  Federal  Register.   Agency 
prepared  correctKxis  are  issued  as  signed 
documents  and  appeal   in  ttw   appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  522.  524,  and 
529 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor,  Labeler 
Code  Correction 

Correction 

In  rule  document  87-5378  beginning  on 
page  7831  in  the  issue  of  Friday,  March 
13, 1987,  make  the  following  correction: 

On  page  7831.  in  the  table,  in  the 
second  column,  in  the  tenth  entry, 
"(intment"  should  read  "Ointment". 

BtLUNG  coot  ISOS-OI-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  968 
(Docket  No.  R-87-1308;  FR-22621 

IncRan  Housing  Program  and 
Comprehensive  Improvement 
Assistance  Program-Cost 
Containment 

Correction 

In  proposed  rule  document  87-2854 
beginning  on  page  4349  in  the  issue  of 
Wednesday,  February  11, 1987,  make  the 
following  correction: 

On  page  4349,  in  the  third  column,  in 
SUPPl£M»rrARY  INFORMATION,  in  the 
second  paragraph,  in  the  last  line,  the 
FR  citation  should  read  "51  PR  33898)". 

BILLING  COOE  1S0S-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-940-07-4212-12;  A-20347-B] 

Exchange  of  Public  and  State  Lands  in 
Arizona 

CorrectiOin 

In  notice  document  87-3427  beginning 
on  page  $193  in  the  issue  of  Thursday, 


February  19, 1987,  make  the  following 
corrections: 

1.  On  page  5193,  in  the  second  column, 
in  the  26th  line  from  the  bottom  of  the 
page,  "SWVi"  should  read  "SWy4". 

2.  On  the  same  page,  in  the  third 
column,  in  the  28th  line,  the  first  "SEV*" 
should  read  "SWVi". 

BILLING  COOE  150M1-O 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  133 
[T.D.  87-401 

Customs  Regulations  An>endments 
Relating  to  Copyrights  I 

Correction 

In  rule  document  87-6488  beginning  on 
page  9471  in  the  issue  of  Wednesday, 
March  25, 1987.  make  the  following 
correction: 

§133.42    (Corrected] 

On  page  9475,  in  the  third  column,  in 
§  133.42(c),  in  the  10th  line,  "§  133.42(a)" 
should  read  "6  133.43(a)". 

BILUNG  COOE  ISOS-OI-O 
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Part  II 


Department  of  the 

Interior 


National  Park  Service 


36  CFR  Parts  1,  2,  4,  7,  and  34 
Vehicles  and  Traffic  Safety;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Parts  1,  2,  4, 7,  and  34 

Vehicles  and  Traffic  Safety 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

SUMMARY:  This  rulemaking  revises  the 
National  Park  Service's  (NPS) 
regulations  pertaining  to  vehicles  and 
traffic  safety.  The  existing  regulations 
have  not  been  revised  significantly  since 
1966  and  are  outdated  in  many  respects. 
The  final  rule  refiects  the  fact  that  the 
NPS  generally  considers  the  respective 
Slates  to  be  the  appropriate  authorities 
to  regulate  traffic,  and  relies  heavily  on 
the  adoption  of  State  vehicle  codes.  The 
other  objectives  of  this  rulemaking  are: 
(1)  To  delete  unnecessary  general  and 
special  regulations;  (2)  to  eliminate  the 
remaining  references  to  the  management 
categories  formerly  used  to  classify  park 
areas:  and  (3],  to  make  use  of  and 
expand  the  discretionary  authority 
provided  park  superintendents  in  other 
NPS  general  regulations  to  protect 
resources  and  provide  for  public  safety. 
These  revised  traffic  regulations  are 
limited  to  those  that  address  problems 
or  situations  that  are  not  addressed  by 
individual  State  vehicle  codes  in  a 
manner  consistent  with  NPS  agency 
missions  and  program  objectives  and  to 
those  that  reflect  a  need  to  apply  a 
consistent  Servicewide  regulatory 
approach.  The  results  of  this  revision 
will  provide  a  consistent,  yet  flexible 
approach  to  the  management  of  traffic  in 
park  areas  in  the  interests  of  public 
safety  and  the  protection  of  park 
resources  and  public  and  private 
property. 

EFFECTIVE  DATE:  June  1.  1987. 
FOR  FURTHER  INFORMATKMI  CONTACT: 
Andy  Ringgold.  National  Park  Service, 
Branch  of  Ranger  Activities,  P.O.  Box 
37127.  Washington,  DC  20013-7127, 
Telephone:  202-343-1360. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NPS  administers  337  park  areas 
throughout  the  country  under  the  broad 
statutory  mandates  to  promote  and 
regulate  their  use;  to  conserve  the 
scenery,  the  natural  and  cultural  objects 
and  the  wildlife  therein;  and  to  provide 
for  their  enjoyment  in  such  manner  as 
will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations. 
Facilities  developed  by  the  NPS  in  park 
areas,  including  roads,  are  limited  to 
those  necessary  to  carry  out  these 
legislative  mandates  and  to  support  the 


purposes  of  the  individual  park  areas  as 
defined  by  Congress. 

Although  visitors  to  the  National  Parte 
System  use  a  variety  of  access  methods. 
the  vast  majority  continue  to  rely  on 
motor  vehicles  and  roadways  to  reach 
park  areas  and  to  circulate  within  them. 
Consequently,  the  NPS  has  major 
program  responsibilities  in  the  areas  of 
road  construction  and  maintenance, 
traffic  safety  and  traffic  law 
enforcement. 

The  NPS  currently  administers  almost 
8,000  miles  of  roads  within  the  National 
Park  System  that  are  open  to  the  public 
There  is  great  variety  in  the  nature  and 
extent  of  park  roads,  ranging  from  very 
short  lengths  of  unpaved  secondary 
roadways,  to  well-developed  road 
systems  complete  with  spur  roads, 
parking  areas  and  overlooks,  to 
parkways  running  for  hundreds  of  miles 
through  several  states,  to  parkways 
used  primarily  as  commuter  routes  in 
the  Washington.  DC  area.  Although  the 
types  of  roadways  vary,  their  designs 
are  generally  consistent  with  the  policy 
of  providing  the  public  safe,  but  low 
profile,  loiv  impact  and  low  speed  road 
access  that  blends  into  its  natural 
surroundings.  NPS  roads  are  intended  to 
facilitate  and  enhance  a  visitor's 
leisurely  enjoyment  of  a  park  area,  not 
to  detract  from  it.  As  a  result,  park  roads 
generally  relate  simply  and 
harmoniously  with  the  topography  and 
environment  and  are  often  more  narrow 
and  winding  than  roads  outside  parks 
that  are  designed  to  facilitate  the 
movemeat  of  vehicles  in  the  most  direct 
and  expeditious  manner. 

NPS  general  regulations  pertaining  to 
vehicles  and  traffic  safety  are  codified 
in  Title  36  of  the  Code  of  Federal 
Regulations  (36  CFR)  Part  4.  These 
regulations  apply  to  all  units  of  the 
National  Park  System.  Special 
regulations  pertaining  to  traffic  that 
apply  only  to  individual  park  areas  are 
codified  in  36  CFR  Part  7  and 
supplement  provisions  of  the  general 
regulations.  The  general  regulations  in 
Part  4  were  last  revised  significantly  in 
1966.  The  evolution  of  the  National  Park 
System,  new  statutory  authorities  and 
directions,  changes  in  vehicle 
technology  and  designs,  modifications  in 
recreation  and  visitation  patterns  and 
the  general  strengthening  of  State 
vehicle  codes  since  then  have  all 
contributed  to  rendering  many  of  the 
existing  NPS  regulations  unnecessary, 
ineffective  and/or  otherwise  outdated. 
This  rulemaking  represents  an  effort  on 
the  part  of  the  NPS  to  strengthen  its 
overall  traffic  safety  program  and.  in  the 
process,  to  update  and  clarify  certain  of 
its  traffic  regulations  and  delete  others 
that  are, unnecessary. 


Unnecessary  regulations  are  those 
whose  provisions  are  duplicated  by  the 
respective  State  vehicle  codes  or  those 
that  contain  provisions  that  can  be 
imposed  by  park  superintendents 
without  a  rulemaking,  using  , 

discretionary  authority  provided  by  ! 

general  regulations  promulgated  in  1984 
and  codified  elsewhere  in  36  CFR.  The 
existing  regulations  in  Part  4  that  are 
being  deleted  or  restructured  as  part  of 
this  rulemaking  are  listed  in  the 
Organizational  Summary  found  later  in 
this  document.  The  NPS  is  also  deleting 
from  Part  7  a  number  of  special 
regulations  that  have  been  rendered 
unnecessary  by  other  provisions  of  this 
rulemaking  and  is  making  minor 
revisions  to  provisions  in  Part  34  that 
cross-reference  regulations  in  Part  4. 
Further  discussion  on  these  matters  is 
found  in  the  Section-by-Section 
Analysis  portion  of  this  document. 

The  NPS  intends  that  the  foundation 
of  its  vehicle  and  traffic  safety 
regulations  be  the  nonconflicting 
provisions  of  the  respective  State 
vehicle  codes,  which  are  adopted  in 
§  4.2.  NPS  regulations  supplementing 
those  codes  are  limited  to  ones  that  are 
necessary  to  resolve  visitor  safety  and/ 
or  resource  protection  concerns  that 
cannot  be  salisfied  on  a  Servicewide 
basis  by  applying  and  enforcing  State 
vehicle  code  provisions. 

Summary  of  Public  Comments 

The  NPS  published  a  proposed  rule  in 
the  Federal  Register  on  June  16, 1986  (51 
FR  21840),  with  a  sixty-day  period 
provided  for  public  review  and 
comment.  That  rulemaking  was  based 
largely  on  suggestions  submitted  by  NPS 
field  managers  and  their  staffs  and  their 
suggested  changes  to  a  draft  of  the  rule 
that  was  circulated  for  Servicewide 
internal  review  in  the  fall  of  1985.  This 
final  rule  reflects  further  refinements 
and  changes  made  as  a  result  of  public 
and  internal  NPS  comments  received 
during  the  comment  period. 

The  NPS  received  a  total  of  148  timely 
written  comments  in  response  to 
publication  of  the  proposed  rule. 
Comments  were  received  from  11 
individuals,  7  organizations,  14 
representatives  of  the  legal/judicial 
communities  and  116  offices  or 
individuals  within  the  NPS.  No 
comments  were  received  from  State 
agencies.       I 

Analysis  of  Comments 

The  following  section  of  this 
rulemaking  contains  details  of  the 
comments  received,  the  NPS  response  to 
the  issues  raised  by  commenters  and 
general  descriptions  of  any  revisions 
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made  to  the  regirfatory  texl  as  a  result. 
A  detailed  discussion  of  the  text  and  the 
regulatory  intent  of  the  final  regulations, 
including  revisions  made  to  the 
proposed  rule,  appears  in  the  Section- 
by-Section  Analysis  of  this  rulemaking. 
Unless  otherwise  noted,  section 
numbers  used  in  these  discussions  refer 
to  the  section  numbers  used  in  the  final 
rule. 

Miscellaneous/Cer.eral  Comments 

The  NPS  received  a  number  of 
comments  of  an  editorial  nature,  most  of 
which  were  adopted.  One  conuBent  was 
received  objecting  in  general  to  the 
deletion  of  references  to  administrative 
categories  from  NPS  regulations  because 
of  the  commenter's  feeling  that  such 
action  has  resulted  in  a  more  restrictive 
approach  to  the  management  of 
recreation  areas.  The  last  remaining 
references  to  the  categories  of  natural, 
historical  and  recreation  areas,  formerly 
used  to  classify  park  areas  for  purposes 
of  guiding  management,  protection  and 
visitor  use  activities,  were  found  in  the 
former  NPS  regulation  pertaining  to 
bicycles  (36  CFR  4.3).  As  explained  in 
the  proposed  rule,  the  NPS  ceased  using 
these  categories  in  1978  and 
subsequently  removed  all  references  to 
them  from  its  Management  Policies 
(1978)  and  general  regulations  (1983-84). 
The  question  whether  or  not  to 
reinstitute  the  use  of  these 
administrative  categories  for  purposes 
of  managing  park  areas  is  an  issue 
outside  the  scope  of  this  rulemaking. 
The  references  to  these  categories  have 
been  deleted  from  the  bicycle  regulation 
in  the  final  rule  (S  4.30). 

Several  comments  were  received  that 
pertained  to  regulations  in  36  CFR  Parts 
2,  3  and  5  that  were  not  reviewed  as  part 
of  the  proposed  rule.  The  NPS  did  not 
consider  these  comments  since  they 
addressed  issues  that  were  clearly 
outside  the  scope  of  this  rulemaking. 
Another  comment  suggested  that  the 
NPS  seek  legislation  to  revise  the 
penalty  provisions  that  apply  to  NPS 
regulations.  The  NPS  has  attempted  to 
do  so  on  several  occasions,  withont 
success. 

A  comment  that  suggested  developing 
a  regulation  pertaining  to  mopeds  was 
also  not  adopted.  At  this  time  there  is  no 
demonstrated  need  for  a  general 
regulation  addressing  the  use  of  such 
vehicles.  Superintendents  who  are  faced 
with  problems  involving  these  vehicles 
may  apply  State  law  and/or  establish 
conditions  for  their  use  under  the 
authority  of  36  CFR  1.5. 

Finally,  one  commenter  pointed  out 
that  the  proposed  rule  did  not  inclnde  a 
consideration  of  whether  the  regulations 
in  Part  4  would  apply  on  non-federal 


lands  within  park  areas.  The  commenter 
suggested  that,  in  order  to  provide 
necessary  pubHc  safety  services  on  non- 
federal roads  where  the  NPS  is  the  only 
reasonable  source  available  for  such 
services,  all  of  the  regulations  in  Part  4 
should  be  made  applicable  to  such 
lands.  The  NPS  gave  this  suggestion 
serious  consideration  and  has  adopted  it 
in  the  final  rule  as  section  4.1.  The 
regulations  in  Part  4  have  been  made 
applicable  on  all  roadways  and  parking 
areas  within  park  areas  that  are  under 
the  legislative  jurisdiction  of  the  United 
States  and  that  are  open  to  public 
traffic,  i.e.  those  that  are  located  on 
lands  within  a  park  area  that  are  not 
owned  or  administered  by  the  NPS  but 
over  which  the  State  has  ceded  to  the 
NPS  either  concurrent  or  exclusive 
jurisdiction.  However,  the  NPS  intends 
that  the  enforcement  of  these 
regulations  on  nonfederal  lands  be 
limited  to  actions  necessary  to  provide 
essential  public  safety  services  to  the 
public  and  the  landowner.  The  inclusion 
of  this  new  section  has  resulted  in  the 
renumbering  of  §  §  4.1,  4.2  and  4.3  of  the 
proposed  rule  to  4.2,  4.3  and  4.4, 
respectively,  in  the  fmal  rule. 

Part  1 — General  Provisions 

Section  lJ2{ej    Applicability  and  scope. 

This  paragraph  was  proposed  as 
§  1.2(0.  but  a  rulemaking  that  has  been 
completed  in  the  interim  has  removed 
another  paragraph  in  this  section  and 
resulted  in  a  redesignation  of  this 
paragraph.  The  NPS  received  numerous 
comments  pertaining  to  this  paragraph, 
all  of  which  supported  the  proposal,  but 
many  of  which  urged  that  the  terms 
"standard  non-motorized  or  motorized 
wheelchair"  be  defined.  Another  person 
suggested  that  the  term  "physically 
handicapped"  was  too  broad  when 
applied  to  persons  that  require  a 
wheelchair  for  locomotion  and  that  the 
term  "mobility-impaired"  was  more 
appropriate.  The  NPS  has  adopted  these 
suggestions  in  the  final  rule,  using  the 
tenus  "mobility-impaired",  "manual 
wheelchair"  and  "motorized 
wheelchair"  in  this  paragraph  and 
defining  the  last  two  terms  in  5  1-4. 

Section  1.4    Definitions. 

Two  comments  were  received 
addressing  definitions  other  than 
wheelchairs.  One  commenter  suggested 
defining  the  term  "alcoholic  beverage", 
another  the  term  "motor  vehicle 
accident".  The  NPS  considers  these 
common  terms  easily  and  consistently 
understood  and.  as  used  in  the  final  rule, 
not  necessary  to  define. 


Section  1.8    Information  coHection. 

One  commenter  indicated  that  {  4.4 
had  been  omitted  from  the  list  of 
information  collection  references  in  this 
section.  It  has  been  included  in  the  final 
rule. 

Part  2-^Resource  Protection,  Public  Use 
and  Recreation 

Section  2.18    Snowmobiles. 

Only  one  comment  was  received 
pertaining  to  this  section,  a  suggestion 
that  5  4.21  be  included  in  the  list  of 
regulations  in  Part  4  that  apply  to  the 
operation  of  a  snowmobile.  The  NPS 
agrees  with  this  suggestion  as  a  means 
of  improving  public  safety  programs  in 
winter  recreation  areas  and  has  revised 
this  section  accordingly. 

Section  2.33    Report  of  injury  or 
damage. 

The  comments  that  pertained  to  this 
section  addressed  two  issues:  that  the 
relationship  between  this  section.  §  3.4, 
and  S  4.4  was  confusing  and  that  the 
$100  damage  threshold  for  reporting  an 
incident  was  too  low.  In  the  final  rule 
the  NPS  has  attempted  to  clarify  the  fact 
that  §  2.33  applies  to  the  reporting  of 
incidents  other  than  motor  vehicle 
accidents  and  boating  accidents  by 
revising  the  text  of  §  2.33  and  revising 
the  heading  of  §  4.4.  The  threshold  for 
reporting  incidents  resulting  in  property 
damage  was  raised  to  $300  to  encourage 
the  reporting  of  significant  incidents  but 
to  alleviate  the  existing  burden  on  park 
visitors  to  report  minor  ones. 

Section  2.35    Alcoholic  beverages  and 
controlled  substances. 

One  commenter  suggested  that  the 
NPS  take  steps  to  phase  out  the  sale  of 
alcoholic  beverages  in  all  park  areas. 
Such  action  was  viewed  as  being  much 
more  restrictive  than  necessary  in  order 
for  the  NPS  to  manage  public  safety 
problems  that  occur  as  a  result  of 
alcohol  consumption  in  park  areas. 

Several  comments  were  received 
suggesting  additions  to  the  Ust  of 
specific  public  use  areas  within  a  park 
area  that  can  be  closed  by  the 
superintendent  to  the  consumption  of 
alcoholic  beverages.  After  reviewing  the 
existing  list  and  the  suggested  additions, 
the  NPS  has  reworded  this  section  using 
the  phrase  "all  or  a  portion  of  a  public 
use  area  or  public  facility"  to  replace  the 
detailed  listing  of  specific  locations  and 
types  of  public  use  sites  within  a  park 
area  that  can  be  closed  by  a 
superintendent  after  meeting  the 
prerequisite  conditions  of  this 
regulation.  However,  the  scope  of  this 
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particular  closure  authority  remains  less 
than  parkwide. 

Another  commenter  pointed  out  the 
difficulty  of  enforcing  a  closure 
pertaining  solely  to  the  consumption  of 
alcoholic  beverages  and  described  the 
fine  line  that  can  be  drawn  between  a 
person  actually  consuming  an  alcoholic 
beverage  and  one  merely  carrying  an 
open  container  of  an  alcoholic  beverage 
but  not  observed  in  the  act  of  drinking. 
This  commenter  suggested  that,  if 
incidents  of  aberrant  behavior  related  to 
alcohol  consumption  in  an  area  have 
reached  the  proportions  required  to 
justify  a  closure  under  this  section,  the 
superintendent  should  also  have  the 
discretion  to  prohibit  carrying  an  open 
container  of  an  alcoholic  beverage  as 
well.  The  NPS  agrees  with  this 
suggestion  in  that  there  would  be  no 
additional  burden  imposed  on  the  public 
if,  in  an  area  already  closed  to  the 
consumption  of  alcoholic  beverages 
because  of  incidents  related  to  alcohol 
abuse,  the  area  is  also  closed  to  the 
possession  of  an  open  container  of  an 
alcholic  beverage.  Such  additional 
closure  authority  would  benefit  public 
safety  programs,  contribute  to  greater 
enjoyment  of  park  facilities  by  visitors 
and  facilitate  NPS  enforcement  efforts. 
This  section  has  been  revised  to  add  this 
closure  authority  and  to  cross-reference 
the  conditions  in  section  4.14  under 
which  an  open  container  may  legally  be 
stored  in  a  motor  vehicle  in  an  area 
closed  to  the  possession  of  an  open 
container  pursuant  to  this  section. 

Part  4 — Vehicles  and  Traffic  Safety 

Section  4.2    State  law  applicable. 

One  commenter  expressed  concern 
that  the  regulations,  with  their  heavy 
reliance  on  adopting  State  law,  would 
increase  the  workload  of  attorneys 
prosecuting  cases  in  Federal  court 
because  of  their  general  unfamiliarity 
with  State  law.  Since  both  the  existing 
regulations  and  this  revision  contain 
provisions  adopting  State  law,  the  NPS 
does  not  anticipate  a  significant 
increase  in  attorney  workload.  The 
number  and  the  relative  complexity  of 
existing  NPS  regulations  in  Part  4  that 
are  being  deleted  in  this  rulemaking  in 
favor  of  adopting  corresponding  sections 
of  State  law  are  not  significant. 

Another  commenter  suggested  that 
adopting  State  law  alone  did  not 
provide  regulations  that  were  broad 
enough  in  scope,  but  that  local  laws 
should  be  adopted  as  well.  The  term 
"State  law"  as  defined  in  §  1.4  includes 
regulations  of  State  political 
subdivisions. 

One  commenter  suggested  that  the 
NPS  adopt  applicable  tribal  law  within 


park  areas  that  are  located  within  the 
exterior  boundaries  of  Indian 
reservations.  The  NPS  considers  State 
law  and  NPS  regulations  adequate  to 
govern  traffic  safety  programs  in  those 
areas  and  intends  that  they  apply  to  all 
persons  and  vehicles  within  those  parks. 

Several  commenters  requested 
clarification  of  the  NPS  authority  used 
to  adopt  State  law  and  questioned 
applying  NPS  penalty  provisions  to 
violations  of  State  laws  that  might  have 
different  penalty  provisions  attached. 
Discussions  of  these  issues  are  found  in 
the  Section-by-Section  Analysis  of  this 
rulemaking. 

Section  4.3    Authorized  emergency 
vehicles. 

Several  comments  were  received  that 
suggested  requiring  that  authorized 
emergency  vehicles  be  operated  and 
equipped  in  compliance  with  NPS 
policies  and  standards.  This  section  was 
developed  to  establish  basic 
requirements  for  the  operation  of 
authorized  emergency  vehicles  (as 
defined  in  section  1.4)  and  to  provide 
their  operators  a  limited  number  of 
qualified  exemptions  from  traffic 
regulations  that  are  considered  essential 
in  order  for  them  to  carry  out  their 
public  safety  responsibilities.  Beyond 
these  provisions,  the  operators  of  NPS 
emergency  vehicles  must  comply  with 
NPS  policy,  the  operators  of  emergency 
vehicles  owned  by  other  Federal 
agencies  must  comply  with  their 
respective  agency  policies  and  the 
operators  of  emergency  vehicles  owned 
by  State  agencies  and  private 
organizations  must  comply  with  State 
law  and  their  respective  agency/ 
organization  policies.  Vehicles  must  also 
be  equipped  in  accordance  with 
respective  agency  policies  and  for  non- 
federal vehicles,  in  accordance  with 
State  law.  A  requirement  that  all 
operators  and  vehicles  be  bound  by  NPS 
policies  was  considered  unnecessary 
and  inappropriate. 

Several  other  commenters  expressed 
concern  that  this  section  did  not 
adequately  stress  the  operator's 
responsibility  to  consider  individual  and 
public  safety.  The  NPS  feels  that  the 
provision  requiring  the  operator  to  give 
due  regard  for  the  safety  of  persons  and 
property  is  a  reasonable  condition  to 
impose  on  operators  of  emergency 
vehicles  and  provides  appropriate  levels 
of  protection  for  the  public,  the  operator 
and  property.  This  section  is  pubUshed 
unchanged. 

Section  4.4    Report  of  motor  vehicle 
accident. 

The  heading  of  this  section  was 
refised  in  response  to  requests  to  clarify 


the  difference  between  the  accident 
reporting  requirements  of  this  section 
and  those  of  S  2.33.  Several  commenters 
suggested  revising  the  text  of  this 
section  to  focus  on  the  moving  of  a 
vehicle  involved  in  an  accident,  not  just 
its  towing,  and  to  clarify  reporting 
responsibilities  in  cases  when  the 
operator  is  incapacitated.  Other 
commenters  pointed  out  that  there  are 
certain  conditions  under  which  it  is 
appropriate  and/or  necessary  for  an 
operator  to  move  a  vehicle  that  has  been 
involved  in  an  accident  and  that  the 
regulation  did  not  provide  such 
flexibility.  The  NPS  has  adopted  these 
suggestions  and  has  revised  this  section 
to  reflect  these  concerns. 

Three  comments  were  received 
suggesting  that  various  damage 
threshholds  be  established  for  the 
reporting  of  motor  vehicle  accidents. 
The  NPS  agrees  that  a  requirement  to 
report  all  motor  vehicle  accidents 
regardless  of  the  amount  of  property 
damage  involved  may  sometimes  cause 
inconvenience  for  vehicle  operators 
involved  in  minor  accidents.  However, 
this  inconvenience  is  outweighed  by  the 
benefits  to  the  operators  involved  of 
assuring  that  appropriate  identification 
and  insitfance  information  is  exchanged 
and  to  park  visitors  in  general  that  all 
information  that  could  be  useful  in 
identifying  and  correcting  traffic 
engineering  and  safety  problems  in  a 
park  area  is  made  available  to  the 
superintendent.  Requiring  an  operator  to 
report  a  minor  vehicle  accident  does  not 
carry  a  corresponding  requirement  that 
a  detailed  accident  investigation  be 
conducted  by  NPS  personnel;  basic 
information  pertaining  to  such  accidents 
can  be  recorded  very  easily.  The  final 
rule  was  not  revised  in  this  respect. 
A  suggestion  that  this  section  be 
revised  to  address  operators'  leaving  the 
scene  of  an  accident  and  operator 
responsibilities  following  a  collision 
with  an  unoccupied  vehicle  was  not 
adopted  because  such  provisions  are 
addressed  by  State  law. 

Section  4. 10    Travel  on  park  roads  and 
designated  routes. 

Two  commenters  opposed  the 
provision  in  this  section  that  restricts 
the  designation  of  routes  for  off-road 
vehicle  (ORV)  use  to  national  recreation 
areas,  national  seashores,  national 
lakeshores  and  national  preserves, 
stating  that  this  provision  unreasonably 
restricts  opportunities  for  visitors  to 
enjoy  some  park  areas  and  is  \ 

inconsistent  with  the  earlier  NPS 
decision  to  eliminate  the  use  of 
administrative  categories  to  manage 
park  areas.  The  references  to  these 
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types  of  park  areas  are  found  in  the 
former  regulation  pertaining  to  ORV  use 
(§  4.19)  and  were  originally  included  in  a 
1974  rulemaking  when  the  NPS  reviaed 
its  regulations  to  comply  with  the 
provisions  of  Executive  Order  11644. 
which  still  governs  ORV  use  on  pubhc 
lands.  At  that  time  the  NPS  used  the 
adnainistrative  categories  of  park  areas 
(natural  historical  and  recreationa!)  to 
guide  the  management  of  park  areas. 
The  NPS  determined  that  in  order  to 
comply  with  the  provision  of  the 
Executive  Order  limiting  the  designation 
of  ORV  routes  in  units  of  the  National 
Park  System  to  areas  wh«^  such  use 
would  not  adversely  affect  their  natural, 
aesthetic  or  scenic  values,  the 
designation  of  ORV  routes  could  take 
place  only  in  recreation  areas.  When  the 
NPS  decided  no  longer  to  use  the 
administrative  categories  as 
management  tools,  this  had  no  effect  on 
the  original  determination  made 
concerning  the  areas  where  ORV  use 
could  take  place  without  adversely 
affecting  park  values.  ORV  use  is  an 
appropriate  use  of  park  areas  that  were 
established  to  provide  recreational 
opportunities  for  the  pubHc.  when  dtiat 
recreational  activity  is  managed  to 
provide  for  the  protection  of  park 
resources  and  visitors.  National 
recreation  areas,  seashores,  lakeshores 
and  [H^serves  are  park  areas  that  have 
be«i  established  by  Congress  not  only 
to  conserve  their  natural,  hist<»ic  and 
scenic  values,  but  also  to  provide 
outdoor  recreational  opportunities  for 
visitors.  ORV  use  may  be  appropriate  in 
those  areas,  but  not  in  park  areas  whose 
primary  purposes,  as  established  by 
Congress,  do  not  include  outdoor 
recreation.  This  provision  remains  in  the 
final  rule  but  results  in  no  greater 
restriction  on  ORV  use  than  has  existed 
since  1974. 

A  suggestion  was  received  to  address 
vehicles  that  are  parked  outside  of 
designated  areas.  This  proposal  was  not 
adopted  since  a  vehicle  first  must  be 
operated  outside  of  a  designated  area  in 
order  to  be  parked  there. 

One  commenter  objected  to  the  word 
"unreasonable"  as  used  in  paragraph 
4.10(c)(2)  as  being  vague.  The  NPS 
intends  this  terra,  when  used  to  describe 
damage  to  a  parit  road  or  route,  to  mean 
damage  to  a  degree  beyond  that  which 
would  ordinarily  be  expected  under 
conditions  existing  at  the  time. 

Concerns  were  also  expressed  that 
this  regulation  does  not  address 
licensing  or  registration  requirements  for 
off-road  vehicles  and  their  operators  nor 
the  operation  on  park  roads  of  vehicles 
that  are  not  street-legal.  The  NPS 
intends  that  such  issues  be  resolved  by 


applying  State  law  or,  if  State  law  does 
not  adequately  address  the  local 
situations  faced  by  individual  park 
managers,  that  the  discretionary 
authority  provided  superintendents  in  36 
CFR  1.5  to  impose  closures,  conditions 
or  restrictions  on  a  use  or  activity  be 
used  to  manage  these  activities. 

Finally,  one  commenter  pointed  out 
that  Executive  Order  11644  authorizes 
the  designation  of  areas  for  ORV  use. 
not  just  routes.  The  Nf»S  agrees  and  has 
added  this  term  to  the  text  of  the  final 
rule  to  assist  individual  park  managers 
in  describing  in  special  regulations 
^ecific  locations  that  are  open  to  ORV 
use  but  that  do  not  lend  themselves  to 
designation  in  terms  of  well-defined 
routes.  However,  this  change  is  a 
clarification  of  terms  only  and  does  not 
reflect  a  relaxation  of  NPS  policies 
pertaining  to  the  management  of  ORV 
use. 

Section  4.11    Load,  weight  and  size 
limits. 

No  comments  were  received 
concerning  this  section;  its  text  is 
puUisfaed  unchanged. 

Section  4. 12    Traffic  control  devices. 

No  comments  were  received 
concerning  this  section;  its  text  is 
pubhshed  unchanged. 

Section  4.13    Obstructing  traffic. 

Two  comments  were  received  from 
persons  who  felt  that  the  proposed  rule 
was  more  restrictive  than  the  existing 
regulation  in  that  it  prohibits  stopping  a 
vehicle  on  a  park  road  except  where 
authorized  rather  than  allowing  stopping 
except  where  prohibited.  However,  that 
is  not  the  case.  Both  versions  are 
similar,  but  the  proposed  rule  provides 
greater  discretion  to  superintendents  (as 
defined  in  {  1.4)  to  allow  a  vehicle  to 
stop  on  a  park  road.  The 
superintendent's  authorization  need  not 
take  the  form  of  a  sign;  a  ranger's 
decision  to  allow  a  vehicle  operator  to 
stop  on  a  park  road  to  take  a  photograph 
also  constitutes  authorization  by  the 
superintendent.  But  if  the  same  action 
by  the  operator  creates  a  hazard  or 
interferes  with  traffic  flow,  the  ranger 
may  use  this  section  as  the  basis  for 
action  to  resolve  the  situation. 

Another  commenter  felt  that  the 
phrase  "interfere  with  the  normal  flow 
of  traffic"  was  too  general  and  should 
include  a  qualifying  provision 
addressing  a  specific  number  of  vehicles 
being  backed  up  or  delayed  The  NPS 
feels  that  such  a  provision  would  be  too 
rigid,  would  not  allow  for  the  variety  of 
types  of  roads  and  road  conditions 
found  *vithin  the  National  Park  System 
and  would  conflict  unnecessarily  with 


provisions  of  State  vehicle  codes.  The 
regulation  as  written  provides  an 
appropriate  degree  of  flexibility  that  is 
necessary  to  manage  traffic  effectively 
within  parit  areas.  This  section  is 
published  unchanged. 

Section  4.14    Open  container  of 
alcoholic  beverage. 

This  section  has  been  changed  in 
response  to  suggested  improvements 
submitted  by  several  persons.  The  first 
suggestion  implemented  was  to  address 
the  carrying  or  storing  of  an  open 
container  within  a  motor  vehicle 
anywhere  in  a  park  area  rather  than 
limit  the  scope  of  this  section  to  a 
vehicle  upon  a  park  road,  parking  area 
or  designated  off-road  vehicle  route. 
Another  revision  clarifies  the  fact  that 
the  NPS  intends  the  prohibitions  of  this 
section  to  apply  to  an  open  container 
carried  in  the  living  quarters  of  a  motor 
home  or  camper  but  not  to  an  open 
container  that  is  stored  in  such  areas. 

A  new  paragraph  was  also  added 
stressing  that  although  each  occupant  of 
a  motor  vehicle  is  responsible  for 
complying  with  the  provisions  of  this 
section  that  pertain  to  carrying  an  open 
container,  the  motor  vehicle  operator  is 
the  person  responsible  for  complying 
with  the  open  container  storage 
provisions  of  this  section.  This  provision 
was  added  to  assign  responsibility  for 
an  unlawful  open  container  in  a  motor 
vehicle  that  is  not  being  carried  by  any 
of  the  vehicle  occupants. 

An  exemption  was  discussed  in  the 
preamble  of  the  proposed  rule  but  was 
not  included  in  the  original  regulatory 
text  of  this  section,  authorizing  a  person 
to  carry  an  open  container  in  a  motor 
vehicle  when  the  vehicle  is  parked  at  a 
campsite.  This  provision  has  been 
clarified  and  also  included  as  a  new 
paragraph  in  the  final  rule  as  a  result  of 
a  comment  submitted. 

Finally,  the  phrase  "readily  accessible 
to  "  was  added  in  response  to  a 
suggestion  to  describe  more  cleariy  the 
areas  within  a  motor  vehicle  that  are 
near  the  vehicle's  occupants  and  that 
are  considered  unsuitable  for  storage  of 
an  open  container. 

One  commenter  pointed  out  that 
prohibiting  the  carrying  of  an  open 
container  but  not  an  empty  container  of 
an  alcoholic  beverage  might  encourage  a 
person  to  consume  the  entire  contents  of 
a  container  to  avoid  the  possibility  of 
violating  this  section.  Although  this 
situation  might  occur  occasionally,  the 
NPS  does  not  feel  that  a  detailed  NPS 
regulation  describing  the  conditions 
under  which  empty  containers  may  be 
carried  or  stored  in  a  motor  vehicle  is 
necessary  or  appropriate.  The  NPS 
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intends  to  leave  the  issue  of  carrying 
and  storing  empty  containers  of 
alcohohc  beverages  to  be  addressed  by 
State  law. 

The  final  version  of  this  section  has 
been  reorganized  significantly  to 
accommodate  the  revised  text. 

Section  4. 15  of  the  proposed  rule: 
Safety  belts. 

The  NPS  received  numerous 
comments  pertaining  to  this  section,  the 
vast  majority  of  which  opposed 
promulgation  of  this  regulation.  Reasons 
given  for  opposition  included  individual 
philosophical  grounds,  inappropriate 
federal  role,  conflicts  created  with  State 
law,  the  absence  of  a  demonstrated  NPS 
need,  and  deviation  from  the  basic  NPS 
objective  as  stated  in  the  proposed  rule 
to  use  State  law  as  the  basis  for  NPS 
traffic  regulations. 

Since  publication  of  the  proposed  rule 
a  number  of  additional  states  have 
enacted  mandatory  safety  belt 
legislation;  over  half  of  the  states  have 
now  enacted  legislation  that  is  either  in 
effect  or  that  will  go  in  effect  in  1987.  All 
states  have  mandatory  child  restraint 
laws  in  effect.  These  provisions  of  State 
law  apply  within  park  areas  located  in 
those  states  and  can  be  adopted  by  the 
NPS  under  §  4.2.  As  additional  states 
enact  safety  belt  laws,  they  too  can  be 
adopted  by  the  NPS. 

The  NPS  has  reevaluated  this  section 
of  the  proposed  rule,  concentrating 
particularly  on  the  need  for  it,  the 
creation  of  conflicts  with  State  law  and 
the  effects  of  those  conflicts  on  visitors 
and  NPS  enforcement  staffs.  The  NPS 
supports  the  use  of  appropriate  restraint 
systems  by  vehicle  occupants  but  agrees 
that  there  is  no  greater  need  for  the  use 
of  restraints  within  park  areas  than 
exists  outside  parks.  As  proposed,  the 
NPS  regulation  would  have  superceded 
State  law  pertaining  to  safety  belts  in 
park  areas  located  within  states  with 
mandatory  safety  belt  legislation  in 
effect  and  also  would  have  applied  in 
park  areas  located  within  states  without 
safety  belt  legislation.  Significant 
conflicts  would  have  been  created  in 
both  types  of  situations.  On  one  hand, 
park  visitors  would  have  been  faced 
with  a  federal  regulation  that  differed 
from  the  State  law  in  effect  outside  the 
park,  with  no  apparent  need  for  the 
discrepancy.  NPS  staffs  would  have 
been  faced  with  the  task  of  informing 
park  visitors  of  the  existence  of  the 
different  federal  regulation  and  with 
enforcing  its  provisions.  On  the  other 
hand,  park  visitors  would  have  been 
subject  to  a  unique  federal  regulation, 
with  no  similar  requirement  in  effect 
outside  the  park,  and  with  no  apparent 
need  for  its  existence.  Serious  conflicts 


and  management  problems  would  result 
in  both  types  of  situations,  with  many 
NPS  staffs  faced  with  the  tasks  of 
providing  notice  to  visitors  and 
enforcing  the  NPS  regulation  in  park 
areas  with  multiple  access  roads  or  on 
access  roads  that  wind  in  and  out  of 
park  areas. 

Given  the  stated  NPS  position  that  the 
respective  states  are  generally  the 
appropriate  authorities  to  regulate 
traffic,  the  absence  of  a  need  for  a 
restraint  requirement  that  is  specific  to 
occupants  of  vehicles  within  park  areas 
and  the  conflicts  and  confusion  for  both 
visitors  and  NPS  staffs  that  a  NPS  safety 
belt  regulation  would  create,  the  NPS 
has  omitted  this  regulation  from  the  final 
rule  and  will  rely  on  the  individual 
states  to  determine  whether  mandatory 
safety  belt  legislation  is  needed  and 
appropriate.  Where  such  legislation  is 
enacted,  the  NPS  will  enforce  its 
provisions  in  park  areas  under  36  CFR 
4.2. 

Section  4.20    Right  of  way. 

Three  comments  were  received 
pertaining  to  this  section.  The  NPS  has 
adopted  a  suggestion  to  include  dog 
sleds  as  a  vehicle  to  which  a  motor 
vehicle  operator  must  yield  the  right  of 
way  by  including  the  phrase  "vehicles 
drawn  by  animals".  The  NPS  did  not 
adopt  a  suggestion  to  include  authorized 
emergency  vehicles  since  that  issue  is 
adequately  addressed  by  State  law. 

One  commenter  pointed  out  hazards 
associated  with  mixing  motor  vehicle 
traffic  with  other  traffic  and  suggested 
that  encouraging  such  use  by  providing 
the  right  of  way  to  non-motor  vehicle 
traffic  was  inadvisable.  This  section 
does  not  provide  blanket  authorization 
for  pedestrian  traffic,  stock,  or  vehicles 
drawn  by  animals  to  mix 
indiscriminately  with  motor  vehicle 
traffic.  The  superintendent  retains  both 
the  authority  and  the  responsibility  to 
regulate  these  activities  in  the  interest  of 
public  safety;  however,  where  they  are 
authorized  in  the  same  location,  this 
section  establishes  who  must  yield  the 
right  of  way. 

Section  4.21    Speed  limits. 

Very  few  comments  were  received 
concerning  this  section.  One  person 
suggested  including  park  tour  roads  in 
the  category  of  park  roads  having  a  25 
mph  speed  limit.  This  is  not  necessary 
since  the  superintendent  has  the 
authority  to  establish  speed  limits  other 
than  those  specified  in  paragraphs  (a) 
(1]  through  (3).  Another  person 
suggested  prohibiting  the  use  of  radar 
detectors.  The  NPS  has  decided  that  this 
is  an  issue  that  should  be  addressed  by 
State  law. 


A  commenter  also  suggested  that  the 
basic  speed  limits  described  in 
paragraphs  (a)  (1)  through  (3)  are 
policies  provided  for  the  guidance  of 
superintendents  that  should  not  be 
codified  in  the  CFR.  Although  these 
limits  do  serve  as  basic  policy,  they  also 
provide  a  Servicewide  standard  for 
speed  limits  on  similar  types  of  park 
roads.  The  NPS  feels  that  having  these 
standards  codified  in  regulafions  helps 
achieve  consistency  in  establishing 
speed  limits  throughout  the  National 
Park  System  and  provides  appropriate 
notice  to  vehicle  operators  and  other 
interested  persons  concerning  basic 
speed  limits  in  park  areas.  The  text  of 
this  section  remains  unchanged. 

Section  4.22    Unsafe  operation. 

Three  comments  addressed  this 
section.  One  opposed  the  provision 
allowing  persons  to  ride  on  the  floor  of  a 
truck  bed  equipped  with  sides  as  being 
an  unsafe  activity  that  conflicted  in 
principle  with  the  concern  for  safety 
reflected  in  the  provision  that  required 
all  occupants  of  a  motor  vehicle  to  wear 
a  safety  belt  Although  the  NPS 
recognizes  that  persons  seated  in  such  a 
manner  may  be  at  risk  in  case  of 
collision,  this  method  of  riding  in  a  truck 
is  very  common  and  accepted  in  many 
areas  of  the  country.  The  NPS  has 
retained  this  provision  in  the  final  rule, 
but  conditioned  it  so  as  not  to  conflict 
with  State  law. 

Another  oommenter  pointed  out  that 
there  are  some  conveyances  such  as 
trams  and  other  specialized  trailers  that 
are  designed  specifically  for  carrying 
passengers  while  being  towed  and 
suggested  that  the  prohibition  in 
paragraph  (b)(4)(i)  be  modified  to 
provide  for  such  vehicles.  The  NPS 
agrees  and  has  revised  this  paragraph 
accordingly. 

Section  4.23    Operating  under  the 
influence  of  alcohol  or  drugs. 

All  comments  submitted  pertaining  to 
this  section  supported  the  regulation  but 
many  suggested  improvements  or 
requested  clarifications  of  certain 
provisions.  Also  in  response  to  a 
comment,  the  NPS  has  made  minor 
editorial  changes  in  several  paragraphs 
to  eliminate  text  that  provided 
instructions  to  the  judiciary.  That  text  is 
appropriate  in  provisions  passed  by  a 
legislative  body  but  not  in  a  regulation 
promulgated  by  an  executive  agency. 
Those  provisions  now  are  worded  to 
reflect  the  NPS  regulatory  intent  instead. 

The  NPS  has  slightly  revised  the 
definition  of  the  term  "operator"  in  §  14 
of  the  final  rule  in  response  to 
suggestions  submitted  to  include    • 
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consideration  of  thf  person  wno  is  in 
actual  physical  control  of  a  motor 
vehicle.  Rather  than  insert  this  phrase  in 
several  paragraphs  in  §  4.23,  the  NPS 
has  revised  the  term  "operator"  to 
include  the  person  who  is  in  actual 
physical  control  of  a  motor  vehicle.  The 
term  "operator"  is  now  applicable 
whether  the  vehicle  is  in  motion  or  not. 
One  commenter  stated  that  the  NPS 
was  imposing  an  unnecessary  burden  of 
proof  by  requiring  in  paragraph  (a)(1)  a 
showing  that  the  operator  is  incapable 
of  safe  operation.  The  NPS  feels  that 
this  term  is  an  important  element  of  this 
paragraph  and  should  be  the  focus  of 
investigative  and  prosecution  efforts  to 
prove  that  a  motor  vehicle  operator  is 
operating  under  the  influence.  This 
element  can  be  shown  through 
descriptions  of  personal  and  witness 
observations,  physical  evidence  and  the 
results  of  field  tests  and  quantitative 
tests. 

A  number  of  commenters  expressed 
concern  about  potential  confusion  and 
administrative  complications  arising  in 
situations  where  State  law  establishes 
more  restrictive  alcohol  concentration 
levels  than  those  established  in  the 
proposed  NPS  regulation.  In  order  to 
prevent  such  situations  from  arising,  the 
NPS  has  revised  paragraph  (a)(2)  of  the 
final  rule  to  adopt  alcohol 
concentrations  established  by  State  law 
but  only  if  they  are  more  restrictive 
than  the  NPS  levels  established  in  that 
paragraph. 

Several  commenters  also  requested 
clarification  of  the  alcohol  concentration 
levels  specified  in  paragraph  (a)(2), 
suggesting  the  inclusion  of  equivalent 
measures.  The  NPS  recognizes  that 
some  State  laws  establish  levels  using 
other  measures.  However,  the  NPS  has 
used  both  the  standard  concentrations 
and  standard  units  of  measure 
contained  in  the  Uniform  Vehicle  Code. 
Conversion  fables  are  readily  available 
for  the  use  of  enforcement  personnel, 
attorneys  and  U.S.  Magistrates  who  are 
more  familiar  with  other  systems  of 
measure.  The  applicability  of  equivalent 
measures  is  understood  and  need  not  be 
specified  in  the  regulation 

Several  commenters  addressed 
paragraph  (c)  which  pertains  to  testing, 
questioning  whether  the  NPS  intended 
the  provision  that  prohibits  refusing  to 
submit  to  a  test  to  constitute  a  separate 
violation.  Others  suggested  that  this 
provision  be  expanded  to  include  refusal 
to  submit  to  field  sobriety  tests  as  well. 
Another  commenter  suggested  that  the 
term  "refusal"  be  replaced  with  the 
word  "failure".  The  NPS  does  intend 
this  provision  to  describe  a  prohibited 
action,  violation  of  which  constitutes  a 
criminal  violation  that  is  separate  from. 


and  in  addition  to,  the  prohibitions 
contained  in  paragraph  (a).  In  order  to 
clarify  and  emphasize  this  fact,  the 
prohibitory  clause  has  been  broken  out 
as  a  separate  paragraph  in  the  final  rule. 
However,  the  NPS  did  not  adopt  the 
suggestions  to  expand  this  provision  to 
include  refusal  to  submit  to  field 
sobriety  tests  or  to  revise  the  principal 
element  from  refusal  to  submit  to  a  test 
to  failure  to  submit  to  a  test.  The  NPS 
feels  that  it  would  not  be  appropriate  or 
legally  supportable  to  require  a  motor 
vehicle  operator  to  submit  to  field 
sobriety  tests.  Such  physical  agility  tests 
are  often  conducted  prior  to  the 
existence  of  probable  cause  to  arrest  an 
operator  for  operating  under  the 
influence  and  contribute  to  establishing 
that  probable  cause.  Likewise, 
broadening  the  prohibition  to  cover 
failure  to  submit  to  a  test  would 
encompass  many  passive  situations 
where  the  operator  might  be  unable  to 
submit  to  a  test  for  reasons  beyond  his 
or  her  control.  The  NPS  intends  this 
provision  to  encompass  only  situations 
where  there  is  an  active  refusal  by  the 
operator  to  submit  to  a  test. 

Several  comments  concerned 
quantitative  tests,  the  type  of  equipment 
used  and  the  qualifications  of  the 
persons  administering  the  tests.  The 
NPS  has  not  adopted  any  of  the 
suggestions  submitted  that  would  serve 
to  lower  the  standard  set  in  the 
proposed  rule  for  reliability  of  testing 
equipment  and  certification  of 
equipment  operators.  Nor  has  the  NPS 
adopted  suggestions  to  specify  exactly 
who  may  administer  tests  that  involve 
drawing  blood  and  relieving  those 
persons  of  liability  in  connection  with 
those  activities.  Those  issues  are 
addressed  by  State  law.  Liability  is 
determined  on  the  basis  of  State  and 
Federal  statutory  law  and  is  not  an 
appropriate  subject  for  these 
regulations. 

Finally,  several  commenters 
questioned  the  usefulness  of  the 
presumptions  found  in  paragraph  (d). 
The  NPS  intends  this  paragraph  to  serve 
as  notice  to  all  parties  concerned 
(vehicle  operators,  enforcement 
personnel,  attorneys,  judicial  officials) 
that,  although  the  results  of  quantitative 
tests  may  indicate  that  the  alcohol 
concentration  in  the  blood  or  breath  of  a 
motor  vehicle  operator  is  less  than  the 
limits  established  in  paragraph  (a)(2), 
the  operator  may  still  be  convicted  of 
violating  paragraph  (a)(1)  based  on 
other  evidence. 

Section  4.30    Bicycles. 

Several  persons  submitted  comments 
indicating  that  various  issues  involving 
the  use  of  bicycles  such  as  speeding. 


reckless  operation,  conflicts  with 
pedestrian  use,  operation  against  traffic, 
etc.,  were  not  specifically  addressed  by 
this  section.  The  NPS  intends  such 
problems  to  be  resolved  by  applying 
State  law  or  paragraph  (c)  of  this  section 
which  makes  a  bicycle  operator  subject 
to  most  of  the  other  traffic  regulations  in 
Part  4. 

Other  persons  suggested  that  the 
superintendent,  in  order  to  be  able  to 
respond  to  local  problems  and 
situations,  should  be  provided  the 
authority  to  establish  special  conditions 
or  restrictions  governing  bicycle  use. 
That  authority  is  already  available  to 
the  superintendent  under  36  CFR  1.5. 

Several  commenters  pointed  out  that 
there  were  other  sections  in  Part  4  other 
than  §  4.10  that  did  not  apply  to  the 
operation  of  a  bicycle  and  that  should 
be  added  to  paragraph  (c).  In  response, 
the  NPS  has  added  several  sections  to 
this  paragraph  in  the  final  rule.  Section 
4.14  was  added  to  the  list  of  regulations 
that  do  not  apply  to  bicycle  operation 
since  the  methods  available  for  storing 
an  open  container  of  an  alcoholic 
beverage  on  a  bicycle  are  limited  and  all 
constitute  carrying  an  open  container. 
However,  paragraph  (d)(4)  has  been 
added  to  this  section  to  replace  the  open 
container  provision,  prohibiting  the 
operation  of  a  bicycle  while  consuming 
an  alcoholic  beverage  or  while  carrying 
in  hand  an  open  container  of  an 
alcoholic  beverage. 

Other  comments  addressed  both  sides 
of  the  issue  regarding  the  provision  that 
prohibits  possession  of  a  bicycle  in  a 
designated  wilderness  area.  The  NPS 
position  remains  as  discussed  in  the 
proposed  rule.  Bicycles  are  considered  a 
mechanical  form  of  transport  that,  in 
addition  to  the  use  of  motor  vehicles 
and  motorized  equipment,  is  specifically 
prohibited  in  designated  wilderness 
areas  by  the  Wilderness  Act  [16  U.S.C. 
1133(C)].  Paragraph  (d)(1)  was  included 
in  this  section  to  reflect  that  prohibition 
and  to  attach  a  penalty  to  violations  of 
this  statutory  provision. 

Several  persons  questioned  the  need 
for  the  rulemaking  requirement  in 
paragraph  (b)  in  order  for  the 
superintendent  to  designate  a  route  for 
bicycle  use  outside  of  developed  areas 
and  special  use  zones.  Although  the  NPS 
recognizes  that  the  rulemaking  process 
is  more  cumbersome  and  time- 
consuming  than  the  local  designation 
process  favored  by  some  persons,  the 
NPS  continues  to  support  the  rulemaking 
process  as  the  decisionmaking  method 
that  provides  the  greatest  opportunity 
for  public  review  of  a  proposal.  Since  a 
proposal  to  designate  a  bicycle  route 
outside  of  developed  areas  has  the 
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potential  to  generate  significant  public 
interest,  controversy  and  questions 
related  to  visitor  use  conflicts  and 
environmental  impacts,  the  NPS  feels 
that  the  public  involvement  associated 
with  the  rulemaking  process  would  be  of 
great  benefit  to  the  superintendent  in 
arriving  at  a  decision.  A  decision  made 
by  local  designation  would  not  provide 
the  superintendent  the  same  degree  of 
public  involvement.  This  provision 
remains  unchanged  in  the  final  rule. 

Section  4.31    Hitchhiking. 

The  comments  received  in  response  to 
this  section  were  mixed.  Some  persons 
supported  a  total  prohibition  of 
hitchhiking;  others  preferred  a 
regulation  that  allowed  hitchhiking 
except  where  prohibited.  The  primary 
concern  of  the  NPS  in  developing  this 
regulation  is  public  safety.  Hitchhiking 
can  be  a  very  hazardous  activity, 
exposing  the  hitchhiker  to  dangers  from 
motor  vehicles  and  motor  vehicle 
occupants  and  exposing  motor  vehicle 
occupants  to  dangers  from  other  motor 
vehicles  and  from  hitchhikers.  However, 
a  strict  prohibition  of  hitchhiking  would 
not  alter  the  fact  that,  in  many  park 
areas,  a  certain  number  of  visitors 
depend  on  hitchhiking  as  a  means  of 
traveling  to,  from  and  within  the  park 
and  would  continue  to  engage  in  the 
activity  regardless  of  the  prohibition. 
Recognizing  this  fact,  the  NPS  supports 
a  regulation  that  generally  prohibits 
hitchhiking  but  that  provides  the 
superintendent  the  discretion  to 
designate  areas  where  and  establish 
conditions  under  which  hitchhiking  may 
take  place  and  be  managed  to  reduce 
the  levels  of  hazards  involved. 
This  section  is  published  unchanged. 

Organizational  Summary 

The  NPS  has  prepared  the  following 
organizational  summary  to  assist  in  the 
review  and  analysis  of  the  revisions  to 
36  CFR  Part  4  that  are  reflected  in  this 
rulemaking. 
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Section-by-Section  Analysis 

The  following  terms  used  in  the 
regvdatory  text  of  this  rulemaking  are 
defined  in  36  CFR  1.4  and  have  specific 
meanings:  authorized  person,  bicycle, 
carry,  developed  area,  legislative 
jurisdiction,  motor  vehicle,  operator, 
pack  animal,  park  area,  park  road, 
permit,  person,  possession.  State, 
superintendent,  traffic,  vehicle,  and 
wildlife. 

These  terms  are  used  throughout  the 
NPS  regulations  codified  in  36  CFR  Parts 
1,  2,  3,  4,  7,  and  13  in  order  to  facilitate 
consistent  interpretation,  understanding 
and  enfof cement.  The  definitions  of  the 
terms  "authorized  person",  "operator" 
and  "superintendent"  are  particularly 
important  to  a  reader's  clear 
understanding  of  the  provisions  of  this 
rulemaking.  "Authorized  person"  means 
"an  employee  or  agent  of  the  National 
Park  Service  with  delegated  authority  to 
enforce  the  provisions  of  this  chapter", 
i.e.  a  NPS  law  enforcement  officer. 
"Operator",  as  revised  in  this 
rulemaking,  means  "a  person  who 
operates,  drives,  controls,  otherwise  has 
charge  of  or  is  in  actual  physical  control 
of  a  mechanical  mode  of  transportation 
or  any  other  mechanical  equipment". 
"Superintendent"  means  "the  official  in 
charge  of  a  park  area  or  an  authorized 
representative  thereof. 

This  rulemaking  also  incorporates  the 
use  of  discretionary  authority  provided 
park  superintendents  in  36  CFR  1.5.  That 
section  authorizes  a  superintendent, 
after  having  met  certain  decision 
criteria,  to  establish  public  use  limits, 
impose  closures,  designate  areas  for  a 
specific  use  or  activity  or  impose 
conditions  or  restrictions  on  a  use  or 
activity.  These  management  tools 
provide  the  flexibility  necessary  for  a 
superintendent  to  react  to  changing 
situations  in  the  field  without  having  to 
resort  to  a  lengthy  rulemaking  process 
each  time  closures  or  restrictions  are 
imposed,  changed  or  relaxed.  Whenever 
the  text  of  a  section  of  this  rulemaking 


contains  the  terms  "designate"  or 
"designated",  or  authorizes  the 
superintendent  to  "establish  conditions 
or  restrictions",  the  NPS  intends  that 
language  to  constitute  authorization  for 
a  superintendent  to  exercise  the 
discretionary  authority  provided  in  §  1.5. 
When  exercising  the  authority  of  §  1.5,  a 
superintendent  is  required  to  comply 
with  public  notice  procedures  specified 
in  36  CFR  1.7.  The  use  of  this 
discretionary  authority  is  discussed 
further  under  the  headings  of  the 
individual  sections  in  Part  4  in  which  it 
is  included.     | 

Although  the  primary  focus  of  this 
rulemaking  is  Part  4,  other  Parts  of  36 
CFR  are  affected  as  well.  The  following 
outlines  the  purpose  and  intent  of  each 
section  of  this  rulemaking  and  provides 
applicable  background  information. 

Parti 

Section  1.2(e)    Applicability  and  scope. 

A  paragraph  has  been  added  to  this 
section,  which  pertains  to  the  general 
applicability  and  scope  of  all  the 
regulations  codified  in  36  CFR,  clarifying 
the  fact  that  NPS  regulations  are  not 
intended  to  restrict  the  activities  of  a 
mobility-impaired  person  using  a 
manual  or  motorized  wheelchair, 
beyond  the  degree  that  the  activities  of 
pedestrians  are  restricted  by  the  same 
regulations.  The  purposes  of  this 
provision  are  to  eliminate  potential 
confusion  and  to  emphasize  the  NPS 
intent  that  a  manual  wheelchair  or  , 

motorized  wheelchair,  as  defined  in  36 
CFR  1.4,  not  be  considered  a  bicycle  or 
motor  vehicle  within  the  context  of  NPS 
regulations. 

Section  1.4    Definitions. 

The  list  of  definitions  in  section  §  1.4 
is  amended  as  follows.  The  definition  of 
"authorized  emergency  vehicle"  is 
revised  to  restrict  the  types  of  vehicles 
that  qualify  for  this  designation  to  a 
vehicle  in  official  use  for  emergency 
purposes  by  a  Federal  agency  or  an 
emergency  vehicle  as  defined  by 
applicable  State  law.  The  NPS  considers 
the  former  definition  too  broad  and  not 
clearly  delineating  the  few  types  of 
vehicles  that  are  appropriately  classified 
as  emergency  vehicles.  This  defined 
term  is  subsequently  used  in  §  4.3  of  this 
rulemaking. 

The  definitions  of  "bicycle"  and 
"motor  vehicle"  have  been  revised  to 
specifically  exclude  a  manual  or 
motorized  v\^eelchair. 

The  definition  of  "operator"  has  been 
revised  to  clarify  the  NPS  intent  that  this 
term  also  include  the  person  in  actual 
physical  control  of  a  mechanical  mode  of 
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transportation  or  any  other  mechanical 
equipment. 

Definitions  of  the  terms  "manual 
wheelchair"  and  "motorized 
wheelchair"  have  been  developed  to 
clarify  which  types  of  devices  used  by  a 
mobility-impaired  person  qualify  for 
exemption  from  restrictions  that 
otherwise  apply  to  bicycles  and  motor 
vehicles.  The  term  "motorized 
wheelchair"  encompasses  only  devices 
that  are  designed  solely  for  and  used  by 
a  mobility-impaired  person  for 
locomotion  and  that  are  capable  of  and 
suitable  for  use  in  indoor  pedestrian 
areas.  Accordingly,  a  small,  motorized, 
three  or  four-wheel  vehicle  designed  for 
outdoor  recreational  purposes  would  not 
qualify  as  a  motorized  wheelchair,  even 
if  used  by  a  mobility-impaired  person. 

A  comprehensive  definition  of  "State 
law"  has  been  added  to  clarify  the  many 
references  made  to  this  term  in  Part  4  as 
well  as  in  other  parts  of  36  CFR.  As  it 
applies  to  the  regulations  in  Part  4,  the 
definition  is  intended  to  encompass  the 
full  spectrum  of  State  and  local 
provisions  that  apply  to  traffic,  including 
provisions  of  State  vehicle  codes  that 
have  been  decriminalized  by  the 
respective  States.  However,  in  the  case 
of  a  park  area  located  within  the 
exterior  boundaries  of  an  Indian 
Reservation,  this  definition  does  not 
include  Tribal  Law. 

A  definition  of  "traffic  control  device" 
has  also  been  added  to  this  section.  This 
definition  is  intended  to  cover  the 
various  types  and  purposes  of  signs  and 
other  markings  used  for  the  purpose  of 
regulating  traffic.  By  policy,  NPS  traffic 
control  devices  generally  must  comply 
with  the  Manual  on  Uniform  Traffic 
Control  Devices,  the  document  that 
establishes  national  standards  for  traffic 
signs  and  markings,  as  supplemented  by 
the  NPS  Sign  Manual.  The  term  is  used 
in  §§  4.3,  4.12  and  4.21  of  this 
rulemaking. 

Section  1.8    Information  collection. 

This  section  has  been  revised  to  list 
the  permit  requirements  contained  in 
§  4.11,  but  otherwise  remains 
unchanged. 

Part  2 

Section  2.18    Snowmobiles. 

The  NPS  addresses  the  use  of 
snowmobiles  separately  from  traffic 
regulations.  However,  the  close 
connection  between  snowmobile 
activities  and  certain  aspects  of  traffic 
control  are  refiected  in  the  fact  that  this 
section  lists  eight  regulations  in  Part  4 
that  are  made  applicable  to  snowmobile 
operations.  These  references  have  been 
revised  to  reflect  the  deletions  and 


renumbering  of  the  sections  in  Part  4 
resulting  from  this  rulemaking.  In 
addition,  in  response  to  requests  from 
affected  field  area  staffs,  the  NPS  has 
added  §§  4.14  (Open  Container)  and  4.21 
(Speed  Limits)  to  the  hst  of  sections  that 
apply  to  snowmobile  operations  in  order 
to  address  public  safety  problems 
related  to  excessive  speed  and  the 
consumption  of  alcoholic  beverages  by 
individuals  while  operating  oversnow 
machines. 

Section  2.33    Report  of  injury  or 
damage. 

This  section  has  been  revised  to 
clarify  the  relationship  of  the  reporting 
requirements  imposed  by  this  section  to 
those  imposed  by  §|  3.4  and  4.4  and  to 
raise  the  threshold  for  reporting 
incidents  involving  property  damage 
unrelated  to  boating  or  motor  vehicle 
accidents  from  $100  to  $300.  The  NPS 
intends  that  incidents  such  as 
confrontations  with  wildlife,  tree 
failures,  vandalism,  etc.,  resulting  in 
personal  injury  or  significant  property 
damage  be  reported  so  that  the  NPS  can 
provide  assistance  to  visitors  and  to 
provide  documentation  necessary  to 
improve  park  safety  programs. 
However,  the  superintendent  retains  the 
discretion  to  investigate  and  document 
incidents  of  lesser  severity  if  requested 
by  visitors  or  if  otherwise  determined  to 
be  in  the  interest  of  pubHc  safety. 

Section  2.35    Alcoholic  beverages  and 
controlled  substances. 

This  genera!  regulation  pertains  to  the 
use  of  alcoholic  beverages  and 
controlled  substances  in  park  areas. 
However,  paragraphs  (a)(2)  (iii)  and  (iv) 
of  this  section  addressed  carrying  or 
storing  an  opened  container  of  an 
alcoholic  beverage  within  a  motor 
vehicle  on  a  park  road  or  parking  area, 
provisions  that  are  more  appropriately 
codified  in  Part  4.  Section  2.35  has  been 
revised  to  delete  those  two  paragraphs. 
Additional  discussion  is  found  under  the 
listing  for  §  4.14. 

This  rulemaking  also  revises 
paragraph  {a)(3)  of  §  2.35,  substituting 
the  general  terms  "public  use  area  or 
public  facility"  for  the  extensive  list  of 
specific  types  of  sites  within  a  park  area 
that  a  park  superintendent  may  close  to 
the  consumption  of  alcoholic  beverages. 
This  rulemaking  also  authorizes  the 
superintendent  to  close  the  same  types 
of  areas  to  the  possession  of  an  open 
container  of  an  alcoholic  beverage  as 
well,  since  in  an  area  closed  to  the 
consumption  of  alcoholic  beverages 
there  is  no  legitimate  reason  to  possess 
an  open  container.  An  exception  is 
included  that  allows  for  the  storage  of 


an  open  container  in  a  motor  vehicle  in 
accordance  with  the  provisions  of  §  4.14. 

However,  both  of  these  closure 
authorities  are  subject  to  the 
prerequisite  conditions  specified  in 
§  2.35.  A  closure  may  only  be  imposed  if 
based  upon  one  of  two  determinations: 
(1)  that  the  consumption  of  an  alcoholic 
beverage  or  the  possession  of  an  open 
container  of  an  alcoholic  beverage 
would  be  inappropriate  considering 
other  uses  of  the  location  and  the 
purpose  for  which  it  is  maintained  or 
established;  or  (2)  incidents  of  aberrant 
behavior  related  to  the  consumption  of 
alcoholic  beverages  are  of  such 
magnitude  that  the  diligent  application 
of  the  authority  to  establish  public  use 
limits  and  the  enforcement  of  disorderly 
conduct  regulations  over  a  reasonable 
period  of  time  have  failed  to  alleviate 
the  problem. 

These  limited  closure  authorities  are 
site-specific  and  less  than  parkwide  in 
scope.  Parkwide  closures  to  the 
consumption  of  alcoholic  beverages  or 
the  possession  of  an  open  container  may 
not  be  implemented  locally  under  the 
authority  of  §5  2.35  or  1.5.  The  NPS  has 
determined  that  such  expanded  closures 
require  a  separate  rulemaking  to  ensure 
the  opportunity  for  full  public  notice  and 
comment  as  required  by  36  CFR  1.5(b) 
and  the  Administrative  Procedures  Act. 

Part  4 

The  regulations  in  36  CFR  Part  4  are 
codified  by  general  category  in  order  to 
provide  a  logical  system  of  organization 
and  to  facilitate  their  use  and 
understanding  by  NPS  employees  and 
interested  members  of  the  public.  These 
categories  are:  administrative  provisions 
(§§4.1  through  4.4),  general  traffic 
provisions  (§§  4.10  through  4.14),  moving 
violations  {§§  4.20  through  4.23)  and 
non-motor  vehicle  provisions  (§§  4.30 
and  4.31).  Numerical  gaps  exist  to  allow 
for  future  changes  and  additions  to  each 
category. 

Section  4.1    Applicability  and  scope. 

This  section  was  added  as  a  result  of 
a  comment  received  in  response  to  the 
proposed  rule;  its  text  differs  from  that 
of  similar  provisions  in  36  CFR  Parts  1 
and  2  to  provide  a  clearer  indication  of 
NPS  intent.  It  provides  that  the 
regulations  in  Part  4  apply  as  specified 
in  36  CFR  1.2  and  also  apply  on  all 
roadways  and  parking  areas  within  a 
park  area  that  are  open  to  the  public 
and  that  are  under  the  legislative 
jurisdiction  of  the  United  States, 
regardless  of  ownership.  The  NPS  has 
added  this  provision  in  the  interest  of 
protecting  the  property  rights  of  private, 
commercial  and  State  landowners 
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within  park  areas  and  to  assure  that 
essential  public  safety  services  are 
available  in  tho«e  areas.  However,  these 
regulations  do  not  apply  on  all  non- 
federal lands,  but  apply  only  on 
roadways  and  parking  areas,  only  on 
those  over  which  the  State  has  ceded 
either  exclusive  or  concurrent  legislative 
jurisdiction  to  the  NPS  and  only  on 
those  that  are  open  to  the  public. 

This  section  has  been  added  in  an 
effort  to  provide  services  to  non-federal 
landowners  within  park  areas  and  to 
State  agencies  having  responsibihty  for 
public  safety  on  State  highways  located 
within  park  areas.  A  number  of  park 
areas  contain  private  roads  over  which 
the  State  has  no  jurisdiction  and/or 
State  roads  that  are  isolated  from  the 
closest  State  agency  representatives 
responsible  for  providing  law 
enforcement  coverage.  However,  the 
NPS  emphasizes  that  responsibihty  for 
public  safety  on  State  highways  remains 
with  the  respective  State  agencies.  The 
NPS  intends  that  the  enforcement  of 
these  regulations  on  non-NPS  roadways 
take  place  only  in  emergency  situations 
or  in  cases  when  State  and  local 
authorities  are  unable  to  provide  the 
necessary  enforcement  action  or 
response. 

Section  4.2    State  law  applicable. 

This  section,  which  applies  regardless 
of  the  type  of  jurisdiction  exercised  by 
the  NPS.  adopts  State  vehicle  codes  as 
the  basis  for  the  regulation  and  control 
of  traffic  in  park  areas.  The  NPS  is 
adopting,  as  if  they  were  a  part  of  the 
regulations  in  Part  4,  all  the  applicable 
and  nonconflicting  vehicle  and  traffic 
laws  of  the  State  and  local  political 
subdivision(s)  within  whose  exterior 
boundaries  a  park  area  or  a  portion 
thereof  is  located.  The  NPS  regulations 
in  Part  4  supercede  any  State  vehicle 
code  provisions  that  might  conflict  with 
or  duplicate  these  sections  and  must  be 
applied  by  NPS  law  enforcement 
personnel  in  lieu  of  State  law. 

The  Secretary  of  the  Interior's  primary 
authority  for  promulgating  regulations 
that  pertain  to  the  National  Park  System 
is  16  U.S.C.  3.  Section  4.2  and  all  other 
regulations  in  Part  4  are  considered 
necessary  for  the  use  and  management 
of  park  areas  and  are  promulgated 
under  this  authority.  The  same  statute 
also  establishes  the  penalty  for  violating 
a  regulation  promulgated  under  that 
authority.  Under  section  4.2,  applicable 
and  nonconflicting  elements  of  State  law 
are  adopted  and  applied  to  units  of  the 
National  Park  System  as  if  they  were 
regulations  promulgated  by  the 
Secretary  of  the  Interior,  therefore 
making  violations  subject  to  the  penalty 
provision  of  16  U.S.C.  3. 


The  NPS  wishes  to  emphasize  the  fact 
that,  although  substantive  provisions  of 
State  law  are  adopted,  administrative  or 
penalty  provisions  of  State  law  are  not. 
A  person  fenvicted  in  Federal  court  of  a 
violation  of  State  law  under  §  4.2  would 
be  subject  only  to  the  penalty  provisions 
in  36  CFR  1.3,  regardless  of  whether 
State  law  provides  for  a  greater  or  less 
severe  penalty,  a  mandatory  penalty  or 
only  a  minor  administrative  penalty 
such  as  remedial  training.  However, 
imposition  of  specific  penalties  remains 
a  matter  of  judicial  discretion. 

Furthennore,  since  drivers  license 
suspensions  and  revocations  are 
administrative  procedures  exercised  by 
State  agencies,  the  NPS  has  no  authority 
or  mechanism  to  apply  such  procedures 
to  a  conviction  of  a  violation  of  State 
law  under  §  4.2  or  a  violation  of  any 
other  section  of  Part  4  except  through 
the  cooperation  of  the  appropriate  State 
agency.  The  penalty  provisions  codified 
in  36  CFR  1.3  are  established  by  statute 
and  can  be  revised  only  through 
legislation. 

Section  4.3    Authorized  emergency 
vehicles. 

This  section  allows  operators  of 
Federal,  State,  local  ot  private 
emergency  vehicles  quali&ed 
exemptions  from  compliance  with 
certain  traffic  regulations  under  certain 
emergency  circumstances.  These 
provisions  apply  only  to  an  operatw  of  a 
vehicle  that  meets  the  definition  of 
"authorized  emergency  vehicle"  as 
defined  in  i  1.4.  Although  this  section  is 
intended  to  facilitate  prompt  response  in 
emergency  situations  and  to  provide 
operators  a  certain  degree  of  protection 
from  liability  under  those  circumstances, 
it  does  not  relieve  them  from  the  duty  to 
drive  safely.  More  specific  guidance  on 
the  operation  and  equipping  of 
emergency  vehicles  is  found  in  agency 
guidelines  and  State  law. 

Section  4.4    Report  of  motor  vehicle 
accident. 

This  section  includes  only  those  motor 
vehicle  accident  reporting  requirements 
that  pertain  directly  to  the  NPS  and  that 
are  necessary  for  park  area  staffs  to 
carry  out  their  public  safety 
responsibilities.  These  requirements  are 
the  only  ones  retained  from  the  former 
§S  4.15  and  4.4. 

Paragraph  (a)  requires  the  operator  of 
a  vehicle  that  has  been  involved  in  an 
accident  resulting  in  property  damage, 
personal  injury  or  death  to  report  the 
accident  to  the  superintendent  as  soon 
as  practicable,  but  no  later  than  24  hours 
after  the  accident.  A  new  provision  has 
been  added  to  this  section  that  makes  a 
vehicle  occupant  responsible  for 


reporting  an  accident  if  the  operator  is 
physically  incapable  of  doing  so. 
Paragraph  (b)  prohibits  moving  a  vehicle 
involved  in  an  accident  without  first 
notifying  the  superintendent,  unless  the 
vehicle  constitutes  a  hazard  or  prior 
notification  is  not  practicable. 

The  requirements  for  notification  of 
the  superintendent  are  imposed  so  that 
park  staffs  caa  provide  emergency 
assistance  promptly  and  initiate  and 
complete  accident  investigations  in  a 
timely  manner.  However,  the 
requirement  to  report  a  minor  motor 
vehicle  accident  to  the  superintendent 
does  not  automatically  translate  into  the 
need  for  a  detailed  investigation  and 
report  of  that  accident.  The  requirement 
to  report  all  motor  vehicle  accidents, 
regardless  of  severity,  is  made  in  the 
interest  of  identifying  and  correcting 
traffic  safety  hazards  and  engineering 
problems  and  to  assure  that  appropriate 
information  is  exchanged  between  the 
operators  involved. 

The  reporting  requirements  that  States 
impose  to  assure  protection  of  the  public 
interest  and  State  agency  notification 
are  reflected  in  State  law  and  are  not 
affected  by  this  section.  A  motor  vehicle 
operator  and  occupants  remain 
responsible  for  satisfying  applicable 
State  reporting  requirements;  these  can 
also  be  enforced  in  park  areas  under  36 
CFR  4.2.         I 

Section  4.10  '  Travel  on  park  roads  and 
designated  routes. 

This  section  retains  most  of  the  basic 
provisions  codified  in  the  former  S  4.19, 
edited  for  clarity.  Its  purpose  is  to 
establish  broad  and  consistent 
Servicewide  standards  for  the  operation 
of  motor  vehicles  in  the  interest  of 
protecting  park  resources  and  facilities. 
These  particular  limitations  are  not 
typically  found  in  State  vehicle  codes. 
This  section  prohibits  the  operation  of 
motor  vehicles  in  park  areas  except  on 
park  roads,  in  parking  areas  and  on 
routes  and  areas  designated  for  off-road 
vehicle  (ORV]  use. 

Paragraph  (c)  of  this  section  addresses 
three  issues  related  to  the  impacts  of 
motor  vehicle  use  on  park  visitors, 
resources  and  facilities.  The  first 
prohibits  operation  of  a  motor  vehicle 
not  equipped  with  pneumatic  tires, 
except  for  limited  authorized  use  of 
track-laying  vehicles.  The  second 
prohibits  causing  unreasonable  damage 
to  the  surface  of  roads  or  routes.  The 
NPS  intends  the  term  unreasonable 
damage  to  mean  damage  to  a  degree 
beyond  that  which  would  ordinarily  be 
expected  nnder  conditions  existing  at 
the  time.  The  third  provision  of  this 
paragraph  imposes  minimum  visibility 
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requirements  for  motor  vehicles  used  on 
ORV  routes  at  night. 
I     This  rulemaking  does  not  revise  the 
existing  conditions  under  which  off-road 
motor  vehicle  activities  may  be 
conducted  in  park  areas.  These 
activities  are  governed  by  Federal 
statutory  law  and  the  provisions  of 
Executive  Orders  11644  and  11969  which 
apply  to  all  Federal  agencies.  These 
Executive  Orders  require  that  ORV 
activities  on  public  lands  be  limited  to 
designated  routes  or  areas  and  that 
these  designations  be  based  on  the 
protection  of  resources,  the  promotion  of 
visitor  safety  and  the  minimization  of 
user  conflicts.  Furthermore,  routes  and 
areas  may  be  designated  in  units  of  the 
National  Park  System  only  if  the  agency 
head  determines  that  ORV  use  in  such 
locations  will  not  adversely  affect  their 
natural,  aesthetic  or  scenic  values.  This 
section  requires  that  ORV  routes  and 
areas  in  park  areas  be  designated  by 
special  regulation  and  limits  these 
designations  to  national  recreation 
areas,  national  seashores,  national 
lakeshores  and  national  preserves. 

The  operation  of  a  motor  vehicle  on 
park  roads  is  governed  by  the 
regulations  in  36  CFR  Part  4  and  by 
State  law.  Any  vehicle  that  may  be 
operated  legally  on  a  State  highway  may 
be  operated  legally  on  a  park  road 
unless  otherwise  restricted  by  the 
superintendent.  The  operation  of  a 
motor  vehicle  on  a  designated  ORV 
route  or  area  is  governed  by  the 
provisions  of  this  section,  special 
regulations  developed  by  individual 
superintendents  in  36  CFR  Part  7,  and 
conditions  and  restrictions  established 
by  superintendents  pursuant  to  36  CFR 
1.5.  ORV  use  in  park  areas  in  Alaska  is 
also  governed  by  regulations  codified  in 
36  CFR  Part  13. 

Section  4.11    Load,  weight  and  size 
limits. 

This  section  is  a  revision  and 
clarification  of  the  former  section  with 
the  same  number.  Paragraph  (a) 
provides  that  limits  established  by  State 
law  are  used  as  the  standard  in  each 
park  area,  but  authorizes  the 
superintendent  to  designate  more 
restrictive  limits  and  require  a  permit  for 
a  motor  vehicle  that  exceeds  an 
established  limit.  This  discretionary 
authority  is  essential  in  order  for  a 
superintendent  to  impose  restrictions, 
based  on  local  conditions,  for  public 
safety  purposes  or  for  the  protection  of 
park  resources  or  the  road  surface  itself. 
Paragraph  (b)  contains  the  specific 
prohibitions  of  this  section  and 
paragraph  (c)  authorizes  the 
superintendent  to  suspend  or  revoke  the 


permit  of  a  person  who  has  violated  one 
of  its  terms  or  conditions. 

This  rulemaking  also  provides  for 
increasing  to  10  inches  the  size  of 
auxiliary  side  mirrors  that  are  allowed 
under  certain  conditions  and  deletes  the 
provision  of  the  former  section  that 
pertained  to  transportation  of 
explosives. 

Section  4.12    Traffic  control  devices. 

This  section  is  a  revision  of  the  former 
section  4.ia  The  superintendent's 
authorities  to  erect  signs  and  control 
public  use  are  outlined  in  36  CFR  1.5  and 
1.7.  This  section  serves  as  a  basic 
requirement  for  a  motor  vehicle  operator 
to  comply  with  a  traffic  control  device 
(as  defined  in  S  1.4),  a  requirement  that 
is  essential  to  assuring  the  safety  of 
park  visitors  and  the  protection  of 
resources. 

Section  4.13    Obstructing  traffic. 

This  section  is  a  revision  of  the  former 
section  of  the  same  number,  the  text 
having  been  clarified  and  simplified. 
This  section  is  intended  to  address  the 
typical  situations  found  in  park  areas 
where  vehicle  operators  are  often  faced 
with  narrow  roads,  steep  grades,  slow 
moving  traffic  and  distractions  caused 
by  wildlife,  points  of  interest  or  scenic 
vistas.  State  vehicle  codes  do  not 
address  these  situations  in  a  consistent 
manner. 

Paragraph  (a)  prohibits  stopping  or 
parking  a  vehicle  upon  a  park  road  (as 
defined  in  §  1.4)  except  as  authorized  by 
the  superintendent  or  as  a  result  of  a 
condition  beyond  the  control  of  the 
operator.  The  primary  purpose  of  this 
provision  is  to  provide  for  public  safety 
by  preventing  obstructions  and  traffic 
congestion  on  the  main-traveled  surface 
of  roadways.  The  exception  provided 
allows  the  superintendent  the  discretion 
and  flexibility,  without  the  need  for 
posting  signs,  to  allow  parking  or 
stopping  that,  under  conditions  that 
exist  at  the  time,  does  not  pose  a  hazard 
to  other  traffic. 

Paragraph  (b)  is  intended  to  prevent 
hazards,  mechanical  problems, 
overheating  and  unsafe  actions  by 
vehicle  operators  that  often  occur  as  a 
result  of  situations  when  vehicle 
operators  proceed  at  a  speed  well  below 
the  posted  limit  and  that  which  is  safe 
and,  in  doing  so,  impede  the  progress  of 
operators  of  vehicles  to  the  rear. 

Section  4. 14    Open  container  of 
alcoholic  beverage. 

This  section  addresses  the  carrying 
and  storing  of  an  open  container 
containing  an  alcoholic  beverage  within 
a  motor  vehicle.  These  provisions  were 
formeriy  codified  in  36  CFR  2.35  but. 


since  they  pertain  directly  to  motor 
vehicles  and  traffic  safety,  have  been 
moved  to  Part  4.  This  section  prohibits 
the  carrying  or  storing  of  an  open 
container  of  an  alcoholic  beverage  in  a 
motor  vehicle  within  a  park  area  except 
for  specified  areas  within  a  motor 
vehicle  that  are  not  immediately 
accessible  to  the  vehicle's  operator  or 
occupants.  The  NPS  intends  these 
provisions  to  apply  to  both  moving  and 
parked  motor  vehicles,  except  as 
specified  in  paragraph  (c).  The  primary 
purpose  of  this  section  is  to  prevent 
public  safety  hazards  created  by 
individuals  drinking  and  driving  by 
physically  separating  vehicle  operators 
and  occupants  from  alcoholic  beverages 
located  in  the  vehicle. 

Paragraph  (a)  specifies  that  each 
vehicle  occupant  is  responsible  for 
complying  with  the  provisions  of  this 
section  that  pertain  to  the  carrying  of  an 
open  container  and  specifically  makes 
the  vehicle  operator  responsible  for 
complying  with  the  open  container 
storage  provisions.  Paragraph  (b) 
contains  a  detailed  description  of  what 
constitutes  an  open  container  of  an 
alcoholic  beverage  and  contains  the 
basic  prohibitory  elements  of  the 
regulation. 

Paragraph  (c)  contains  three 
exceptions  to  the  prohibitions  listed  in 
paragraph  (b).  The  first  allows  the 
storage  of  an  open  container  in  the  trunk 
of  a  motor  vehicle  or,  if  the  motor 
vehicle  is  not  equipped  with  a  trunk,  in 
some  other  portion  of  the  motor  vehicle 
designed  for  the  storage  of  luggage  and 
not  normally  occupied  by  or  readily 
accessible  to  the  operator  or  passengers. 
The  unoccupied  bed  of  a  pickup  truck  or 
hatchback  area  of  an  automobile  are 
examples  of  areas  that  fall  under  this 
exception.  The  second  exception  applies 
to  an  open  container  stored  in  the  living 
quarters  of  a  motor  home  or  camper. 
The  final  exception  allows  the  carrying 
or  storing  of  an  open  container  in  a 
motor  vehicle  parked  at  an  authorized 
campsite  where  the  motor  vehicle 's 
occupants  are  camped  unless  such 
action  is  otherwise  prohibited  (as  would 
be  the  case  in  an  area  closed  to  the 
consumption  of  alcoholic  beverages  or 
the  possession  of  an  open  container 
under  36  CFR  2.35  or  in  the  case  of  a 
minor  in  possession  of  alcohol).  This 
provision  describes  the  only  situation 
when  carrying  an  open  container  within 
a  motor  vehicle  is  considered  by  the 
NPS  to  be  appropriate,  i.e.  when  that 
vehicle  is  parked  at  a  campsite  and 
being  used  more  as  an  extension  of  the 
campsite  than  as  a  means  of 
transportation. 
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Paragraph  (dj  clariries  the  text  used  in 
paragraph  (c],  emphasizing  that  a  utility 
or  glove  compartment  is  considered  an 
area  readily  accessible  to  the  operator 
and  passengers  of  a  motor  vehicle  and 
therefore  not  suitable  for  storage  of  an 
open  container.  The  extended  cab  of  a 
pickup  truck  is  also  in  that  category. 

Section  4.20    Right-of-way. 

This  revision  retains  the  basic 
provisions  of  the  former  §  4.16  that 
address  the  protection  of  pedestrians, 
saddle  and  pack  animals  and  vehicles 
drawn  by  animals.  These  elements, 
which  are  typical  traffic  safety  concerns 
in  park  areas,  are  not  addressed 
consistently  by  State  law.  This  section 
does  not  limit  the  superintendent's 
authority  to  establish  restrictions  and 
closures  that  serve  to  limit  the  use  of 
park  roads  by  pedestrians,  stock  or 
vehicles  drawn  by  animals.  However,  in 
locations  where  their  use  of  park  roads 
is  allowed  in  conjunction  with  motor 
vehicle  traffic,  this  section  specifies  that 
a  motor  vehicle  operator  must  yield  the 
right  of  way.  The  issue  of  yielding  right 
of  way  to  emergency  vehicles  is 
addressed  by  State  law. 

Section  4.21    Speed  Limits. 

This  section  contains  the  basic 
provisions  of  the  former  §  4.17. 
Paragraph  (a)  lists  the  basic  speed  limits 
that  are  established  for  park  areas  in 
order  to  encourage  Servicewide 
consistency  and  limit  confusion  on  the 
part  of  park  visitors.  Paragraph  (b) 
provides  the  superintendent 
discretionary  authority  to  alter  those 
limits  in  the  interest  of  public  safety  and 
requires  speed  limits  to  be  posted  by 
using  standard  traffic  control  devices. 
Paragraph  (c)  contains  the  prohibitory 
text. 

Paragraph  (d)  contains  authorization 
for  the  use  of  radar  and  speciHes  that 
applicable  signing  is  not  required.  These 
provisions  are  included  to  resolve 
questions  and  potential  conflicts  in 
some  park  areas  arising  from  provisions 
of  State  law.  However,  the  NPS  intends 
that  NPS  law  enforcement  personnel 
who  operate  radar  as  part  of  traffic 
safety  programs  be  certified  according 
to  applicable  Federal,  State  or  industry 
standards. 

Section  4.22    Unsafe  Operation. 

This  section  is  a  significant  revision  of 
the  former  §  4.14  which  combined 
elements  related  to  reckless  driving  and 
careless  driving.  Paragraph  (a) 
emphasizes  that  reckless  driving  is  not 
addressed  by  this  regulation;  reckless 
driving  is  defined  by  State  law  and  will 
be  enforced  by  adopting  applicable 
State  law  under  36  CFR  4.2. 


Paragraph  (b)  prohibits  a  number  of 
careless  driving  actions,  less  severe  than 
reckless  driving,  that  are  not  addressed 
consistently  by  State  law  but  that  occur 
frequently  in  park  areas  and  are  public 
safety  concerns.  The  first  prohibits 
operating  a  motor  vehicle  without  due 
care  or  at  a  speed  greater  than  that 
which  is  reasonable  and  prudent 
considering  existing  conditions.  A  motor 
vehicle  operator  is  responsible  for 
considering  all  of  the  listed  factors  when 
making  decisions  related  to  vehicle 
operation.  The  second  prohibits  the 
unnecessary  squealing  or  skidding  of 
tires.  The  third  prohibits  failure  to 
maintain  control  of  a  motor  vehicle  to 
the  extent  necessary  to  avoid  danger  to 
persons,  property  or  wildlife. 

The  final  prohibited  actions  focus  on 
the  vehicle  operator  but  are  intended  to 
enhance  passenger  safety.  The  first 
prohibits  operating  a  motor  vehicle 
while  allowing  a  person  to  ride  on  or 
within  any  vehicle  or  trailer  or  other 
mode  of  conveyance  while  being  towed, 
unless  the  towed  vehicle  is  specifically 
designed  for  carrying  passengers  while 
being  towed.  A  tram  is  an  example  of 
the  type  of  vehicle  that  qualifies  as  an 
exception.  The  second  provision 
prohibits  allowing  a  passenger  to  ride  on 
an  exterior  portion  of  a  motor  vehicle 
that  is  not  designed  or  intended  for  the 
use  of  a  passenger.  The  latter  restriction 
does  not  apply  to  a  person  seated  on  the 
floor  of  a  truck  bed  equipped  with  sides 
unless  that  also  is  prohibited  by  State 
law. 

Section  4.23    Operating  under  the 
influence  of  alcohol  or  drugs. 

This  section  represents  a  major 
revision  of  the  former  §  4.6  and  is  based 
on  a  model  regulation  developed  by  the 
Department  of  Transportation,  tailored 
to  fit  NPS  needs.  This  section  prohibits 
operating  a  motor  vehicle  while  under 
the  influence  of  alcohol  or  drugs  or  a 
combkiation  of  both,  includes  a  specific 
blood  alcohol  concentration  limit, 
allows  a  great  deal  of  flexibility  in  the 
use  of  state  or  federal  training  and 
equipment  standards,  includes  a 
provision  requiring  an  alleged  violator  to 
submit  to  quantitative  blood-alcohol 
tests  and  leaves  the  choice  of  tests  to 
the  officer  or  ranger  rather  than  the 
alleged  violator.  Key  terms  used  in  this 
section  that  are  defined  in  section  1.4 
include  "authorized  person"  and 
"operator". 

Paragraph  (a]  of  this  regulation 
addresses  two  individual  offenses.  The 
first  is  a  standard  prohibition  against 
operating  or  being  in  actual  physical 
control  of  a  motor  vehicle  while  under 
the  influence  of  alcohol  or  drugs  to  a 
degree  that  renders  the  operator 


incapable  of  safe  operation.  The 
elements  necessary  to  prove  a  violation 
of  this  provision  can  be  demonstrated 
through  descriptions  of  observations 
made  by  the  arresting  officer  and 
witnesses,  physical  evidence  and  the 
results  of  field  tests  conducted  by  the 
officer  at  the  scene.  The  results  of 
chemical  or  other  quantitative  tests 
conducted  may  be  used  to  supplement 
the  other  items  of  evidence.  The  second 
offense  involves  operating  a  vehicle 
while  the  alcohol  concentration  in  the 
operator's  blood  is  0.10  grams  or  more  of 
alcohol  per  100  milliliters  of  blood  or 
0.10  grams  or  more  of  alcohol  per  210 
liters  of  breath.  These  specific 
concentrations  and  units  of  measure  are 
taken  from  the  Uniform  Vehicle  Code. 
Equivalent  units  of  measure  are  by 
definition  equal  and  may  obviously  be 
substituted.  However,  in  order  to 
eliminate  unnecessary  conflicts  with 
State  law  in  cases  where  State  law 
provides  for  more  restrictive  alcohol 
concentrations  than  the  Uniform  Vehicle 
Code,  the  NPS  has  included  a  provision 
in  this  paragraph  adopting  the  more 
restrictive  State  levels.  Therefore,  if 
State  law  establishes  an  alcohol 
concentration  of  0.08  grams  or  more  of 
alcohol  per  100  milliliters  of  blood  as  the 
threshold  for  a  determination  of 
operating  under  the  influence,  that  level 
applies  within  park  areas  located  in  that 
State  rather  than  the  0.10  limit  specified 
in  this  paragraph.  But  if  State  law 
establishes  a  less  restrictive  alcohol        i 
concentration  such  as  0.12  grams  or 
more  of  alcohol  per  100  milliliters  of     • 
blood,  then  the  0.10  limit  specified  in 
this  paragraph  applies  within  park  areas 
located  in  that  State. 

The  elements  necessary  to  prove  a 
violation  of  paragraph  {a)(2)  can  be     ' 
shown  only  through  the  results  of 
chemical  or  other  quantitative  tests;  the 
officer's  probable  cause  for  believing 
that  the  person  is  operating  a  motor 
vehicle  while  under  the  influence  must 
be  comprised  of  other  factors.  In  cases 
where  the  specified  alcohol 
concentrations  cannot  be  shown,  an 
operator  can  only  be  charged  with  a 
violation  of  paragraph  (a)(1). 

Paragraph  (b)  provides  that  the 
prohibitions  in  paragraph  (a)  also  apply 
to  an  operator  who  is  legally  entitled  to 
use  alcohol  or  another  drug.  Therefore, 
the  fact  that  a  person  charged  with  a 
violation  of  paragraph  (a)  is  legally 
entitled  to  use  alcohol  or  another  drug 
for  medical  reasons  does  not  constitute 
authorization  to  operate  a  motor  vehicle 
while  under  the  influence  of  those 
substances. 

Paragraph  (c)  pertains  to  quantitative 
testing  for  the  purpose  of  determining  an 
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operator's  blood  alcohol  or  drug  content. 
Regardless  of  the  medium  being  tested, 
the  results  of  quantitative  tests  measure 
the  concentration  of  the  drug  in  the 
operator's  blood.  Paragraph  (c)(1) 
requires  an  operator,  when  requested  by 
an  authorized  person  who  has  probable 
cause  to  believe  that  the  operator  has 
violated  a  provision  of  paragraph  (a),  to 
submit  to  one  or  more  tests  of  body 
fluids  or  breath  to  determine  blood 
alcohol  or  drug  content.  Paragraph  (c)(2) 
provides  that  refusal  by  an  operator  to 
submit  to  a  test  under  the  conditions 
specified  in  paragraph  (c)(1)  is 
prohibited  and  constitutes  a  separate 
violation,  subjecting  the  operator  to  the 
penalty  provisions  of  36  CFR  1.3.  Proof 
of  a  violation  of  paragraph  (c)(2)  is  not 
dependent  upon  a  prior  finding  of  the 
operator's  guilt  on  a  charge  of  violating 
a  provision  of  paragraph  (a). 

Paragraphs  (c)(1)  and  (2)  are  essential 
to  the  success  of  NPS  public  safety  and 
alcohol  enforcement  programs  because 
of  the  inability  of  the  NPS  to  adopt  State 
implied  consent  statutes  which  provide 
for  the  administrative  revocation  of  the 
operator's  drivers  license  when  he  or 
she  refuses  to  take  a  quantitative  test. 
The  NPS  wishes  to  emphasize,  however, 
that  a  vehicle  operator  is  not  required  to 
submit  to  a  qualitative  test  (field 
sobriety  test)  and  that  there  is  no 
penalty  attached  to  a  refusal  to  take 
such  a  test. 

Paragraph  (c)(3)  establishes  that  the 
choice  of  quantitative  tests  to  be  taken 
by  an  operator  rests  with  the  authorized 
person,  not  with  the  operator.  This 
provision  is  necessary  because  park 
staffs  are  often  limited  in  the  types  of 
testing  equipment  and  facilities  and  the 
number  of  certified  testers  available. 
The  isolation  of  many  park  areas  and 
the  distance  to  alternative  testing 
equipment  or  facilities  preclude  giving 
the  choice  of  tests  to  the  operator.  This 
provision  also  favors  the  operator,  the 
person  who  benefits  most  from  a 
situation  that  provides  for  prompt 
access  to  testing  equipment  and 
facilities. 

Paragraph  (c)(4)  limits  the  conducting 
of  quantitative  tests  to  accepted 
scientific  methods  and  equipment  of 
proven  accuracy  and  reliability  operated 
by  personnel  certified  in  its  use.  The 
NPS  intent  is  to  assure  that  equipment 
and  methods  used  for  such  tests  are  of  a 
type  or  nature  commonly  used  by 
Federal.  State  and  local  law 
enforcement  agencies  and  accepted  as 
reliable  for  such  purposes  by  Federal, 
State  or  local  courts.  The  NPS  also 
intends  that  tests  be  conducted  by 
personnel  who  have  been  certified  in  the 
use  of  that  equipment  by  the 


manufacturer  or  by  an  appropriate 
Federal,  State  or  local  official  or  agency. 

Paragraph  (d)  addresses  the  issue  of 
presumptions.  If  the  results  of 
quantitative  tests  indicate  that  the 
alcohol  concentration  in  the  operator's 
blood  is  less  than  the  alcohol 
concentrations  specified  in  paragraph 
(a)(2),  there  can  be  no  presumption 
drawn  concerning  whether  or  not  the 
operator  is  under  the  influence. 
However,  this  absence  of  presumption  is 
not  intended  to  preclude  the 
introduction  of  other  evidence,  such  as 
the  elements  comprising  the  officer's 
probable  cause  to  arrest  the  operator, 
that  addresses  the  question  of  whether 
the  operator  was,  at  the  time  of  the 
alleged  violation,  under  the  influence  of 
alcohol  or  drugs. 

Section  4.30    Bicycles. 

This  section  is  a  revision  of  the  former 
section  4.3  and  provides  that  the  use  of 
bicycles  is  allowed  in  park  areas  under 
the  same  basic  conditions  as  are  motor 
vehicles,  i.e.  on  park  roads,  in  parking 
areas  and  on  routes  designated  for  their 
use.  These  provisions  reflect  the  facts 
that  the  NPS  generally  considers  bicycle 
use  a  very  appropriate,  low  impact 
method  for  visitors  to  enjoy  park  areas, 
but  that  certain  limitations  on  their  use 
are  necessary  and  appropriate  in  the 
interest  of  public  safety,  resource 
protection  and  the  avoidance  of  visitor 
conflicts. 

Paragraph  (a)  authorizes  the  use  of 
bicycles  within  park  areas  on  roads,  in 
parking  areas  and  on  routes  designated 
by  the  superintendent  for  bicycle  use 
but  reinforces  the  fact  that  the 
superintendent  may  impose  closures 
pursuant  to  36  CFR  1.5.  The 
superintendent  may  also  establish 
conditions  and  restrictions  on  bicycle 
use  under  the  same  authority.  The  NPS 
intends  that  the  discretionary  authority 
provided  superintendents  to  designate 
bicycle  routes  without  a  formal 
rulemaking  be  a  flexible  tool  used  to 
accommodate  the  needs  of  bicyclists  for 
reasonable  access  to  areas  away  from 
park  roads.  This  process  provides  the 
opportunity  for  a  superintendent,  after 
making  the  required  written 
determination  that  such  use  is 
consistent  with  the  protection  of  park 
values  and  purposes  and  safety 
considerations,  to  designate  routes 
(trails)  for  bicycle  use  only  and/or  for 
the  common  use  of  bicyclists  and  other 
visitors  as  appropriate,  given  local 
conditions.  However,  this  discretionary 
authority  to  designate  bicycle  routes 
without  a  formal  rulemaking  may  be 
exercised  only  for  routes  located  in 
developed  areas  or  special  use  zones  of 
park  areas,  which  are  land  management 


and  use  categories  established  pursuant 
to  a  park  area's  Statement  for 
Management  and  General  Management 
Plan. 

Developed  areas  include  lands  within 
development  and  historic  zones;  these 
areas  are  generally  impacted  to  a 
certain  degree  by  structures,  facilities  or 
other  improvements  which  reflect  the 
fact  that  the  primary  purpose  or 
management  objective  for  the  use  of 
these  lands  is  other  than  the 
preservation  of  their  natural  resources. 
Special  use  zones  include  non-federal 
lands  within  the  exterior  boundaries  of 
a  pari<  area  that  are  used  for  non-park 
purposes  but  over  which  the  NPS  exerts 
some  degree  of  administrative  control. 
Ranch,  forest,  industrial,  or  agricultural 
lands  and  transportation  or  utility 
corridors  are  all  examples  of  land  uses 
that  could  occur  within  special  use 
zones  and  where  recreational  activities 
such  as  bicycling  could  be  compatible. 

Paragraph  (b)  requires  a  formal 
rulemaking  in  order  for  a  bicycle  route 
to  be  designated  outside  of  a  developed 
area  or  special  use  zone.  The  NPS  has 
determined  that  the  designation  of  a 
bicycle  route  outside  of  such  developed 
areas,  in  areas  whose  primary  purpose 
and  land  uses  are  related  more  to  the 
preservation  of  natural  resources  and 
values,  would  have  a  much  greater 
potential  to  result  in  adverse  resource 
impacts  or  visitor  use  conflicts.  This 
paragraph  therefore  provides  for  a  much 
more  stringent  decisionmaking  process 
for  such  a  proposal  by  requiring  a  formal 
rulemaking.  Such  a  process  will  provide 
for  a  thorough  review  of  all 
environmental  and  visitor  use 
considerations  and  assure  the 
superintendent  of  having  had  the  benefit 
of  public  review  and  comment  before 
making  a  decision  on  any  proposed 
designation. 

Paragraph  (c)  establishes  operator 
responsibilities  by  making  applicable  to 
a  bicycle  operator  all  the  provisions  of 
Part  4  that  apply  to  a  motor  vehicle 
operator  except  §S  4.4,  4.10,  4.11  and 
4.14.  Bicycle  accidents  are  reported 
pursuant  to  the  provisions  of  36  CFR 
2.33:  S§  4.10  and  4.11  do  not  apply  to 
bicycle  use:  \  4.14  has  very  little 
applicability  beyond  the  primary  area  of 
concern  addressed  in  paragraph  (d)(4)  of 
this  section  and  discussed  below. 

Most  activities  involving  the  operation 
of  a  bicycle  are  regulated  under 
paragraph  (c)  by  applying  other  sections 
of  Part  4.  However,  paragraph  (d) 
addresses  four  additional  areas 
involving  bicycle  use.  The  first  prohibits 
the  possession  of  a  bicycle  in  a 
designated  wilderness  area.  This 
provision  reflects  a  statutory  prohibition 
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on  forms  oi  mecnanicai  transport  in 
wilderness  areas  that  is  contained  in  the 
Wilderness  Act  of  1964  (16  U.S.C. 
1133(c)]  and  that  has  been  in  effect  since 
that  law  was  passed.  This  rulemaking 
establishes  a  regulatory  provision  (and 
an  accompanying  penalty)  that  is 
consistent  with  regulations  promulgated 
by  the  United  States  Forest  Service  and 
the  Bureau  of  Land  Management, 
Federal  land  management  agencies 
which  administer  extensive  areas  of 
public  lands  designated  as  wilderness. 

The  second  provision  of  paragraph  (d) 
imposes  certain  minimum  visibility 
requirements  on  bicycle  operators  in  the 
interest  of  their  own  safety.  The  third 
prohibits  bicycle  operators  from  riding 
abreast  of  one  another  except  where 
authorized  by  the  superintendent.  This 
provision  is  also  intended  to  enhance 
the  safety  of  bicycle  operators  and  to 
prevent  obstruction  of  traffic. 

The  last  provision  of  this  paragraph 
prohibits  consuming  an  alcoholic 
beverage  or  carrying  in  hand  an  open 
container  of  an  alcoholic  beverage  while 
operating  a  bicycle.  The  NPS  has 
determined  that,  because  of  the  limited 
storage  options  available  to  a  bicycle 
operator,  it  is  unreasonable  to  expect  a 
bicycle  operator  to  comply  with  the 
requirements  for  carrying  and  storing  an 
open  container  of  an  alcoholic  beverage 
specified  in  §  4.14.  This  paragraph 
allows  an  operator  to  carry  or  store,  for 
later  consumption,  an  open  container  of 
an  alcoholic  beverage  in  a  backpack  or 
in  a  cooler  or  storage  bag  attached  to 
the  bicycle,  but  prohibits  the  unsafe 
practice  of  consuming  an  alcoholic 
beverage  while  operating  the  bicycle. 

Section  4.31    Hitchhiking. 

This  section  is  a  revision  of  the  former 
§  4.22  which  prohibits  hitchhiking 
altogether.  This  regulation  reflects  the 
NPS  concern  over  the  public  safety 
issues  involved  with  hitchhiking  but  also 
recognizes  that,  under  certain 
circumstances  and  in  certain  locations, 
hitchhiking  is  the  only  practical  method 
for  some  pedestrians  to  circulate  within 
park  areas.  This  section  prohibits 
hitchhiking  but  provides  the 
superintendent  the  discretion  to  allow 
hitchhiking  through  designations  and 
under  conditions  estabKshed  in  the 
interest  of  public  safety  pursuant  to  the 
authority  of  §  1.5.  This  position 
recognizes  the  dangers  inherent  in 
hitchhiking  and  establishes  a 
Servicewide  standard  that  discourages 
the  activity.  But  it  also  allows 
hitchhiking  to  take  place  on  a  limited 
basis  under  conditions  that  can  reduce 
somewhat  the  types  and  levels  of 
hazards  to  which  participants  are 
exposed.  Based  on  local  circumstances. 


a  superintendent  can  allow  hitchhiking 
in  designated  locations  and  under 
specific  conditions  that  would  reduce 
the  public  safety  hazards  involved  in 
this  activity. 

Part? 

As  a  result  of  the  revisions  to  36  CFR 
Parts  1,  2  and  4  contained  in  this 
rulemaking,  the  NPS  is  deleting  22 
regulations  (park-specific)  in  36  CFR 
Part  7  that  pertain  to  motor  vehicles  and 
traffic  safety.  These  regulations  have 
been  rendered  unnecessary  by  the  terms 
of  this  rulemaking  either  through 
duplication  or  by  the  fact  that  the 
restrictions  can  be  imposed  through  use 
of  the  superintendent's  discretionary 
authority.  The  subjects  addressed  by  the 
regulations  being  deleted  include  load, 
weight  and  size  limitations,  limitations 
on  vehicle  types,  speed  limits  and 
hitchhiking.  A  number  of  special 
regulations  have  also  been  revised  to 
change  or  delete  cross-references  to 
regulations  in  Part  4. 

Part  34 

Minor  revisions  to  the  regulations  in 
this  Part  were  required  to  change  cross- 
references  to  regulations  in  Parts  1  and 
4. 

Draftiag  Information 

The  workgroup  that  developed  this 
rulemaking  is  composed  of  Paul 
Anderson  (Delaware  Water  Gap 
National  Recreation  Area — Yosemite 
National  Park),  Pat  Buccello  (Sequoia 
National  Park),  Jim  Fox  (Blue  Ridge 
Parkway),  Bob  Mihan  (Yellowstone 
National  Park),  Pete  Nigh  (Grand 
Canyon  National  Park),  Bob  Reid,  (U.S. 
Park  Police),  Andy  Ringgold  (Branch  of 
Ranger  Activities),  Steve  Shackelton 
(Hawaii  Volcanoes  National  Park)  and 
John  Sharp  (Office  of  the  Solicitor). 
Numerous  other  NPS  employees  also 
contributed  to  its  development  and 
review. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §  4.11  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1024-0026. 

Compliance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  These  findings  are 


based  on  the  fact  that  the  overall 
economic  effects  of  this  rulemaking  are 
negligible;  they  impose  no  additional 
costs  on  any  group  or  class  of  . 

individuals^  ' 

The  National  Park  Service  has 
determined  that  this  rulemaking  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment,  health  and 
safety  because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
toil; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  regulations  in 
516  DM  6,  (49  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects 

36  CFR  Part  1 

National  parks,  Penalties,  Reporting 
and  recordkeeping  requirements,  Signs 
and  symbols. 

36  CFR  Part  2 

Environmental  protection,  National     i 
parks.  Reporting  and  recordkeeping 
requirements. 

36  CFR  Part  4 

National  parks.  Traffic  regulations.  | 

36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

36  CFR  Part  34 

National  parks.  Administrative  site. 
Penalties,  Traffic  regulations. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  1  is  amended  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a,  460/-6a(e), 
462(k);  DC.  Code  8-137  (1981)  and  DC.  Code 
40-721  (1981). 

2.  By  adding  a  new  paragraph  (e)  to 
§  1.2  to  read  as  follows: 

§  1.2    AppHcability  and  scope. 
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(e)  The  regulations  in  this  cnapier  are 
intended  to  treat  a  mobihty-impaired 
person  using  a  manual  or  motorized 
wheelchair  as  a  pedestrian,  and  are  not 
intended  to  restrict  the  activities  of  such 
a  person  beyond  the  degree  that  the 
activities  of  a  pedestrian  are  restricted 
by  the  same  regulations. 

§1.4    [Amended] 

3.  By  amending  the  list  of  definitions 
in  §  1.4  as  follows: 

a.  By  revising  the  definition  of 
"Authorized  emergency  vehicle"  to  read 
as  follows: 

"Authorized  emergency  vehicle" 
means  a  vehicle  in  official  use  for 
emergency  purposes  by  a  Federal 
agency  or  an  emergency  vehicle  as 
defined  by  State  law. 

b.  By  revising  the  definition  of 
"Bicycle"  to  read  as  follows: 

"Bicycle"  means  every  device 
propelled  solely  by  human  power  upon 
which  a  person  or  persons  may  ride  on 
land,  having  one,  two,  or  more  wheels, 
except  a  manual  wheelchair. 

0.  By  revising  the  definition  of  "Motor 
vehicle"  to  read  as  follows: 

"Motor  vehicle"  means  every  vehicle 
that  is  self-propelled  and  every  vehicle 
that  is  propelled  by  electric  power,  but 
not  operated  on  rails  or  upon  water, 
except  a  snowmobile  and  a  motorized 
wheelchair. 

d.  By  revising  the  definition  of 
"Operator"  to  read  as  follows: 

"Operator"  means  a  person  who 
operates,  drives,  controls,  otherwise  has 
charge  of  or  is  in  actual  physical  control 
of  a  mechanical  mode  of  transportation 
or  any  other  mechanical  equipment. 

e.  By  adding  the  following  definitions 
and  inserting  them  in  alphabetical  order: 

"Manual  wheelchair"  means  a  device 
that  is  propelled  by  human  power, 
designed  for  and  used  by  a  mobility- 
impaired  person. 

"Motorized  wheelchair"  means  a  self- 
propelled  wheeled  device,  designed 
solely  for  and  used  by  a  mobility- 
impaired  person  for  locomotion,  that  is 
both  capable  of  and  suitable  for  use  in 
indoor  pedestrian  areas. 

"State  law"  means  the  applicable  and 
nonconfiicting  laws,  statutes, 
regulations,  ordinances,  infractions  and 
codes  of  the  State(s)  and  political 
subdivision(s)  within  whose  exterior 
boundaries  a  park  area  or  a  portion 
thereof  is  located. 

'Traffic  control  device"  means  a  sign, 
signal,  marking  or  other  device  placed  or 
erected  by,  or  with  the  concurrence  of, 
the  Superintendent  for  the  purpose  of 
regulating,  warning,  guiding  or 
otherwise  controlling  traffic  or 
regulating  the  parking  of  vehicles. 

4.  By  revising  §  1.8  to  read  as  follows: 


§  1.8    Information  collection. 

The  information  collection 
requirements  contained  in  §5  1.5,  2.4, 
2.5,  2.10  2.12,  2.17,  2.33,  2.38,  2.50,  2.51, 
2.52.  2.60,  2.61,  2.62.  3.3.  3.4.  4.4  and  4.11 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.,  and  assigned  clearance 
number  1024-0026.  This  information  is 
being  collected  to  provide 
superintendents  data  necessary  to  issue 
permits  for  special  uses  of  park  areas 
and  to  obtain  notification  of  accidents 
that  occur  within  park  areas.  This 
information  will  be  used  to  grant 
Administrative  benefits  and  to  facilitate 
prompt  emergency  response  to 
accidents.  In  §§  2.33,  3.4  and  4.4,  the 
obligation  to  respond  is  mandatory;  in 
all  other  sections  the  obligation  to 
respond  is  required  in  order  to  obtain  a 
benefit. 

PART  2— RESOURCE  PROTECTION, 
PUBLIC  USE  AND  RECREATION 

5.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a,  462(k). 

6.  By  revising  paragraphs  (a)  and 
(d)(4)  of  S  2.18  to  read  as  follows.  The 
introductory  text  of  paragraph  (d)  is 
republished. 

§  2.18    Snowmobltee. 

(a)  Notwithstanding  the  definition  of 
vehicle  set  forth  in  S  1.4  of  this  chapter, 
the  provisions  of  §§  4.4,  4.12,  4.13,  4.14, 
4.20,  4.21,  4.22  and  4.23  of  this  chapter 
apply  to  the  operation  of  a  snowmobile. 
***** 

(d)  The  following  are  prohibited:  *  *  * 
(4)  Racing,  or  operating  a  snowmobile 

in  excess  of  45  mph,  unless  restricted  in 

accordance  with  S  4.22  of  this  chapter  or 

otherwise  designated. 

***** 

7.  By  revising  paragraph  (a)  of  S  2.33 
to  read  as  follows: 

§  2.33    Report  of  inlury  or  damage. 

(a)  A  person  involved  in  an  incident 
resulting  in  personal  injury  or  property 
damage  exceeding  $300,  other  than  an 
accident  reportable  under  SS  3.4  or  4.4 
of  this  chapter,  shall  report  the  incident 
to  the  superintendent  as  soon  as 
possible.  This  notification  does  not 
satisfy  reporting  requirements  imposed 
by  applicable  State  law. 
***** 

8.  By  amending  S  2.35  as  follows: 

a.  By  removing  paragraphs  (a)(2)  (iii) 
and  (iv). 

b.  By  revising  paragraph  (a)(3)  to  read 
as  follows: 


§  2.35    Alcoholic  twverages  and  controlled 
eubstanceft. 

(a)  *  *  * 

(3){i)  The  superintendent  may  close  all 
or  a  portion  of  a  public  use  area  or 
public  facility  within  a  park  area  to  the 
consumption  of  alcoholic  beverages 
and/or  to  the  possession  of  a  bottle,  can 
or  other  receptacle  containing  an 
alcoholic  beverage  that  is  open,  or  that 
has  been  opened,  or  whose  seal  is 
broken  or  the  contents  of  which  have 
been  partially  removed.  Provided 
however,  that  such  a  closure  may  only 
be  implemented  following  a 
determination  made  by  the 
superintendent  that: 

(A)  The  consumption  of  an  alcoholic 
beverage  or  the  possession  of  an  open 
container  of  an  alcoholic  beverage 
would  be  inappropriate  considering 
other  uses  of  the  location  and  the 
purpose  for  which  it  is  maintained  or 
established:  or 

(B)  Incidents  of  aberrant  behavior 
related  to  the  consumption  of  alcoholic 
beverages  are  of  such  magnitude  that 
the  diligent  application  of  the  authorities 
in  this  section  and  §§  1.5  and  2.34  of  this 
chapter,  over  a  reasonable  time  period, 
does  not  alleviate  the  problem. 

(ii)  A  closure  imposed  by  the 
superintendent  does  not  apply  to  an 
open  container  of  an  alcoholic  beverage 
that  is  stored  in  compliance  with  the 
provisions  of  S  4.14  of  this  chapter. 

(iii)  Violating  a  closure  imposed 
pursuant  to  this  section  is  prohibited. 
***** 

9.  By  revising  Part  4  to  read  as 
follows: 

PART  4— VEHICLES  AND  TRAFFIC 
SAFETY 

Sec 

4.1  Applicability  and  scope. 

4.2  State  law  applicable. 

4.3  Authorized  emergency  vehicles. 

4.4  RepKjrt  of  motor  vehicle  accident. 

4.10  Travel  on  park  roads  and  designated 
routes. 

4.11  Load,  weight  and  size  limits. 

4.12  Traffic  control  devices. 

4.13  Obstructing  traffic. 

4.14  Open  container  of  alcoholic  beverage. 

4.20  Right  of  way. 

4.21  Speed  limits. 

4.22  Unsafe  operation. 

4.23  Operating  under  the  influence  of 
alcohol  or  drugs. 

4.30  Bicycles. 

4.31  Hitchhiking. 

Authority:  16  U.S.C.  1.  3.  9a,  462(k). 

§  4.1    Applicability  and  scope. 

The  applicability  of  the  regulations  in 
this  part  is  described  in  §  1.2  of  this 
chapter.  The  regulations  in  this  part  also 
apply,  regardless  of  land  ownership,  on 
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all  roadways  and  parking  areas  within  a 
park  area  that  are  open  to  public  traffic 
and  that  are  under  the  legislative 
jurisdiction  of  the  United  States. 

§  4.2    State  law  applicable. 

(a)  Unless  specifically  addressed  by 
regulations  in  this  chapter,  traffic  and 
the  use  of  vehicles  within  a  park  area 
are  governed  by  State  law.  State  law 
that  is  now  or  may  later  be  in  effect  is 
adopted  and  made  a  part  of  the 
regulations  in  thi:j  part. 

(b)  Violating  a  provision  of  State  law 
is  prohibited. 

§  4.3    Authorized  emergency  veNctes. 

(a)  The  operator  of  an  authorized 
emergency  vehicle,  when  responding  to 
an  emergency  or  when  pursuing  or 
apprehending  an  actual  or  suspected 
violator  of  the  law.  may: 

(1)  Disregard  traffic  control  devices; 

(2)  Exceed  the  speed  limit;  and 

(3)  Obstruct  traffic. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  relieve  the  operator 
from  the  duty  to  operate  with  due  regard 
for  the  safety  of  persons  and  property. 

§  4.4    Report  of  motor  vehicie  accident 

(a)  The  operator  of  a  motor  vehicle 
involved  in  an  accident  resulting  in 
property  damage,  personal  injury  or 
death  shall  report  the  accident  to  the 
superintendent  as  soon  as  practicable, 
but  within  24  hours  of  the  accident.  If 
the  operator  is  physically  incapable  of 
reporting  the  accident,  an  occupant  of 
the  vehicle  shall  report  the  accident  to 
the  superintendent. 

(b)  A  person  shall  not  tow  or  move  a 
vehicle  that  has  been  involved  in  an 
accident  without  first  notifying  the 
superintendent  unless  the  position  of  the 
vehicle  constitutes  a  hazard  or  prior 
notification  is  not  practicable,  in  which 
case  notification  shall  be  made  before 
the  vehicle  is  removed  from  the  park 
area. 

(c)  Failure  to  comply  with  a  reporting 
requirement  specified  in  paragraph  (a) 
or  (b)  of  this  section  is  prohibited. 

(d)  The  notification  requirements 
imposed  by  this  section  do  not  relieve 
the  operator  and  occupants  of  a  motor 
vehicle  involved  in  an  accident  of  the 
responsibility  to  satisfy  reporting 
requirements  imposed  by  State  law. 

§4.10    Travel  on  park  roads  and 
designated  routes. 

(a)  Operating  a  motor  vehicle  is 
prohibited  except  on  park  roads,  in 
parking  areas  and  on  routes  and  areas 
designated  for  off-road  motor  vehicle 
use. 

(b)  Routes  and  areas  designated  for 
off-road  motor  vehicle  use  shall  be 
promulgated  as  special  regulations.  The 


designation  of  routes  and  areas  shall 
comply  with  §  1.5  of  this  chapter  and 
E.0. 13644  (37  FR  2887).  Routes  and 
areas  may  be  designated  only  in 
national  recreation  areas,  national 
seashores,  national  lakeshores  and 
natiooal  preserves, 
(c)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  not 
equipped  with  pneumatic  tires,  except 
that  a  track-laying  motor  vehicle  or  a 
motor  vehicle  equipped  with  a  similar 
traction  device  may  be  operated  on  a 
route  designated  for  these  vehicles  by 
the  superintendent. 

(2)  Operating  a  motor  vehicle  in  a 
manner  that  causes  unreasonable 
damage  to  the  surface  of  a  park  road  or 
route. 

(3)  Operating  a  motor  vehicle  on  a 
route  or  area  designated  for  off-road 
motor  vehicle  use,  from  Va  hour  after 
sunset  to  Vi  hour  before  sunrise,  without 
activated  headlights  and  taillights  that 
meet  the  requirements  of  State  law  for 
operation  on  a  State  highway. 

§  4. 11    Load,  weight  and  size  Kmits. 

(a)  Vehicle  load,  weight  and  size 
limits  established  by  State  law  apply  to 
a  vehicle  operated  on  a  park  road. 
Howflver,  the  superintendent  may 
designate  more  restrictive  limits  when 
appropriate  for  traffic  safety  or 
protection  of  the  road  surface.  The 
superintendent  may  require  a  permit 
and  establish  conditions  for  the 
operation  of  a  vehicle  exceeding 
designated  limits. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  vehicle  that  exceeds  a 
load,  weight  or  size  limit  designated  by 
the  superintendent. 

(2)  Failing  to  obtain  a  permit  when 
required. 

(3)  Violating  a  term  or  condition  of  a 
permit. 

(4)  Operating  a  motor  vehicle  with  an 
auxiliary  detachable  side  mirror  that 
extends  more  than  10  inches  beyond  the 
side  fender  line  except  when  the  motor 
vehicle  is  towing  a  second  vehicle. 

(c)  Violating  a  term  or  condition  of  a 
permit  may  also  result  in  the  suspension 
or  revocation  of  the  permit  by  the 
superintendent. 

§  4.12    Traffic  control  devices. 

Failure  to  comply  with  the  directions 
of  a  traffic  control  device  is  prohibited 
unless  otherwise  directed  by  the 
superintendent. 

§  4.13    Obstructing  traffic. 

The  following  are  prohibited: 
(a)  Stopping  or  parking  a  vehicle  upon 
a  park  road,  except  as  authorized  by  the 
superintendent,  or  in  the  event  of  an 


accident  or  other  condition  beyond  the 
control  of  the  operator. 

(b)  Operating  a  vehicle  so  slowly  as  to 
interfere  with  the  normal  flow  of  traffic. 

§4.14    Open  container  of  alcoholic 
Iteverage. 

(a)  Each  person  within  a  motor 
vehicle  is  responsible  for  complying 
with  the  provisions  of  this  section  that 
pertain  to  carrying  an  open  container. 
The  operator  of  a  motor  vehicle  is  the 
person  re^onsible  for  complying  with 
the  provisions  of  this  section  that 
pertain  to  the  storage  of  an  open 
container. 

(b)  Carrying  or  storing  a  bottle,  can  or 
other  receptacle  containing  an  alcoholic 
beverage  that  is  open,  or  has  been 
opened,  or  whose  seal  is  broken  or  the 
contents  of  which  have  been  partially 
removed,  within  a  motor  vehicle  in  a 
park  area  is  prohibited.  ' 

(c)  This  section  does  not  apply  to: 

(1)  An  open  container  stored  in  the 
trunk  of  a  motor  vehicle  or,  if  a  motor 
vehicle  is  not  equipped  with  a  trunk,  to 
an  open  container  stored  in  some  other 
portion  of  the  motor  vehicle  designed  for 
the  storage  of  luggage  and  not  normally 
occupied  by  or  readily  accessible  to  the 
operator  or  passengers;  or 

(2)  An  open  container  stored  in  the 
living  quarters  of  a  motor  home  or 
camper  or 

(3)  Unless  otherwise  prohibited,  an 
open  container  carried  or  stored  in  a 
motor  vehicle  parked  at  an  authorized 
campsite  where  the  motor  vehicle's 
occupant(s)  are  camping. 

(d)  For  the  purpose  of  paragraph  (c)(1) 
of  this  section,  a  utility  compartment  or 
glove  compartment  is  deemed  to  be 
readily  accessible  to  the  operator  and 
passengers  of  a  motor  vehicle. 

§4.20    Right  of  way. 

An  operator  of  a  motor  vehicle  shall 
yield  the  right  of  way  to  pedestrians, 
saddle  and  pack  animals  and  vehicles 
drawn  by  animals.  Failure  to  yield  the 
right  of  way  is  prohibited. 

§  4.21    Speed  limits. 

(a)  Park  area  speed  limits  are  as 
follows: 

(1)  15  miles  per  hour:  within  all  school 
zones,  campgrounds,  picnic  areas, 
parking  areas,  utility  areas,  business  or 
residential  areas,  other  places  of  public 
assemblage  and  at  emergency  scenes. 

(2)  25  miles  per  hour:  upon  sections  of 
park  road  under  repair  or  construction. 

(3)  45  miles  per  hour,  upon  all  other 
park  roads. 

(b)  The  superintendent  may  designate 
a  different  speed  limit  upon  any  park 
road  when  a  speed  limit  set  forth  in 
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paragraph  (a)  of  this  section  is 
determined  to  be  unreasonable,  unsafe 
or  inconsistent  with  the  purposes  for 
which  the  park  area  was  eslabhshed. 
Speed  limits  shall  be  posted  by  using 
standard  traffic  control  devices. 

(c)  Operating  a  vehicle  at  a  speed  in 
excess  of  the  speed  limit  is  prohibited. 

(d)  An  authorized  person  may  utilize 
radiomicrowaves  or  other  electrical 
devices  to  determine  the  speed  of  a 
vehicle  on  a  park  road.  Signs  indicating 
that  vehicle  speed  is  determined  by  the 
use  of  radiomicrowaves  or  other 
electrical  devices  are  not  required. 

§  4.22    Unsafe  operation. 

(a)  The  elements  of  this  section 
constitute  offenses  that  are  less  serious 
than  reckless  driving.  The  offense  of 
reckless  driving  is  defined  by  State  law 
and  violations  are  prosecuted  pursuant 
to  the  provisions  of  section  4.2  of  this 
chapter. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  without 
due  care  or  at  a  speed  greater  than  that 
which  is  reasonable  and  prudent 
considering  wildlife,  traffic,  weather, 
road  and  light  conditions  and  road 
character. 

(2)  Operating  a  motor  vehicle  in  a 
manner  which  unnecessarily  causes  its 
tires  to  squeal,  skid  or  break  free  of  the 
road  surface. 

(3)  Failing  to  maintain  that  degree  of 
control  of  a  motor  vehicle  necessary  to 
avoid  danger  to  persons,  property  or 
wildlife. 

(4)  Operating  a  motor  vehicle  while 
allowing  a  person  to  ride: 

(i)  On  or  within  any  vehicle,  trailer  or 
other  mode  of  conveyance  towed  behind 
the  motor  vehicle  unless  specifically 
designed  for  carrying  passengers  while 
being  towed;  or 

(ii)  On  any  exterior  portion  of  the 
motor  vehicle  not  designed  or  intended 
for  the  use  of  a  passenger.  This 
restriction  does  not  apply  to  a  person 
seated  on  the  floor  of  a  truck  bed 
equipped  with  sides,  unless  prohibited 
by  State  law. 

§  4.23    Operating  under  the  influence  of 
alcohol  or  drugs. 

(a)  Operating  or  being  in  actual 
physical  control  of  a  motor  vehicle  is 
prohibited  while: 

(1)  Under  the  influence  of  alcohol,  or  a 
drug,  or  drugs,  or  any  combination 
thereof,  to  a  degree  that  renders  the 
operator  incapable  of  safe  operation;  or 

(2)  The  alcohol  concentration  in  the 
operator's  blood  or  breath  is  0.10  grams 
or  more  of  alcohol  per  100  milliliters  of 
blood  or  0.10  grams  or  more  of  alcohol 
per  210  liters  of  breath.  Provided 
however,  that  if  State  law  that  applies  to 


operating  a  motor  vehicle  while  under 
the  influence  of  alcohol  establishes  more 
restrictive  limits  of  alcohol 
concentration  in  the  operator's  blood  or 
breath,  those  limits  supersede  the  limits 
specified  in  this  paragraph. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  also  apply  to  an  operator 
who  is  or  has  been  legally  entitled  to  use 
alcohol  or  another  drug. 

(c)  Tests.  (1)  At  the  request  or 
direction  of  an  authorized  person  who 
has  probable  cause  to  believe  that  an 
operator  of  a  motor  vehicle  within  a 
park  area  has  violated  a  provision  of 
paragraph  (a)  of  this  section,  the 
operator  shall  submit  to  one  or  more 
tests  of  the  blood,  breath,  saliva  or  urine 
for  the  purpose  of  determining  blood 
alcohol  and  drug  content. 

(2)  Refusal  by  an  operator  to  submit  to 
a  test  is  prohibited  and  proof  of  refusal 
may  be  admissable  in  any  related 
judicial  proceeding. 

(3)  Any  test  or  tests  for  the  presence 
of  alcohol  and  drugs  shall  be  determined 
by  and  administered  at  the  direction  of 
an  authorized  person. 

(4)  Any  test  shall  be  conducted  by 
using  accepted  scientific  methods  and 
equipment  of  proven  accuracy  and 
reliability  operated  by  personnel 
certified  in  its  use. 

(d)  Presumptive  levels.  (1)  The  results 
of  chemical  or  other  quantitative  tests 
are  intended  to  supplement  the  elements 
of  probable  cause  used  as  the  basis  for 
the  arrest  of  an  operator  charged  with  a 
violation  of  paragraph  (a)(1)  of  this 
section.  If  the  alcohol  concentration  in 
the  operator's  blood  or  breath  at  the 
time  of  testing  is  less  than  alcohol 
concentrations  specified  in  paragraph 
(a)(2)  of  this  section,  this  fact  does  not 
give  rise  to  any  presumption  that  the 
operator  is  or  is  not  under  the  influence 
of  alcohol. 

(2)  The  provisions  of  paragraph  (d)(1) 
of  this  section  are  not  intended  to  limit 
the  introduction  of  any  other  competent 
evidence  bearing  upon  the  question  of 
whether  the  operator,  at  the  time  of  the 
alleged  violation,  was  under  the 
influence  of  alcohol,  or  a  drug,  or  drugs, 
or  any  combination  thereof. 

§4.30    Bicycles. 

(a)  The  use  of  a  bicycle  is  prohibited 
except  on  park  roads,  in  parking  areas 
and  on  routes  designated  for  bicycle 
use;  provided,  however,  the 
superintendent  may  close  any  park  road 
or  parking  area  to  bicycle  use  pursuant 
to  the  criteria  and  procedures  of  §§  1.5 
and  1.7  of  this  chapter.  Routes  may  only 
be  designated  for  bicycle  use  based  on  a 
written  determination  that  such  use  is 
consistent  with  the  protection  of  a  park 
area's  natural,  scenic  and  aesthetic 


values,  safety  considerations  and 
management  objectives  and  will  not 
disturb  wildlife  or  park  resources. 

(b)  Except  for  routes  designated  in 
developed  areas  and  special  use  zones, 
routes  designated  for  bicycle  use  shall 
be  promulgated  as  special  regulations. 

(c)  A  person  operating  a  bicycle  is 
subject  to  all  sections  of  this  part  that 
apply  to  an  operator  of  a  motor  vehicle, 
except  §§  4.4,  4.10,  4.11  and  4.14. 

(d)  The  following  are  prohibited: 

(1)  Possessing  a  bicycle  in  a 
wilderness  area  established  by  Federal 
statute. 

(2)  Operating  a  bicycle  during  periods 
of  low  visibility,  or  while  traveling 
through  a  tunnel,  or  between  sunset  and 
sunrise,  without  exhibiting  on  the 
operator  or  bicycle  a  white  light  or 
refiector  that  is  visible  from  a  distance 
of  at  least  500  feet  to  the  front  and  with 
a  red  light  or  reflector  visible  from  at 
least  200  feet  to  the  rear. 

(3)  Operating  a  bicycle  abreast  of 
another  bicycle  except  where  authorized 
by  the  superintendent. 

(4)  Operating  a  bicycle  while 
consuming  an  alcoholic  beverage  or 
carrying  in  hand  an  open  container  of  an 
alcoholic  beverage. 

§4.31    Hitchhiking. 

Hitchhiking  or  soliciting 
transportation  is  prohibited  except  in 
designated  areas  and  under  conditions 
established  by  the  superintendent. 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

10.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a.  462(k);  section 
7.96  also  issued  under  D.C.  Code  8-137  (1981) 
and  DC.  Code  40-721  (1981). 

11.  The  authority  citations  following 
all  the  sections  in  Part  7  are  removed. 

§7.3    [Amended] 

12.  In  S  7.3,  Glacier  National  Park,  by 
removing  paragraph  (g)  and 
redesignating  paragraph  (h)  as 
paragraph  (g). 

§7.4    [Amended] 

13.  In  §  7.4,  Grand  Canyon  National 
Park,  by  removing  paragraphs  (a),  (b), 
(c),  (d),  (e),  and  (H  and  redesignating 
paragraph  (g)  as  (a),  paragraph  (h)  as  (b) 
and  paragraph  (i)  as  paragraph  (c). 

§7.7    (Amended] 

14.  In  §  7.7.  Rocky  Mountain  National 
Park,  paragraph  (h)(3)  is  amended  by 
revising  the  cross-reference  to  "§  4.14" 
to  read  "§  4.22". 
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§7.12    (Amended] 

15.  In  §  7.12.  Gulf  Islands  National 
Seashore,  paragraph  (b)(l)(i)  is  amended 
by  revising  the  cross-reference  to 

'•§  4.19(b)"  to  read  "§  4.10(b)"  and 
paragraph  (b)(2)(v)(B)  is  amended  by 
removing  the  cross-references  to 
"§§  4.12,  4.19(e),  4.20  and  4.21"  and 
adding  in  place  thereof  a  cross-reference 
to  read  "§  4.10(c)(3)". 

§  7.13    [Amended] 

16.  In  §  7.13,  Yellowstone  National 
Park,  by  removing  paragraph  (a), 
redesignating  paragraph  (b)(2)  as 
paragraph  (a),  removing  paragraph 
(b)(1),  and  redesignating  the 
introductory  text  of  paragraph  {b)(3)  and 
paragraphs  (b)(3)(i)  and  {b)(3)(ii)  as  the 
introductory  text  of  paragraph  (b)  and 
paragraphs  (b)(1)  and  (b)(2). 

§7.15    (Amended] 

17.  In  §  7.15,  Shenandoah  National 
Park,  by  removing  paragraphs  (e)  and 

(0. 

§  7.16    (Amended] 

18.  In  §  7.16.  Yosemite  National  Park, 
ly  removing  and  reserving  paragraphs 
(d),  (0  and  (g). 

§7.20    (Amended] 

19.  In  §  7.20,  Fire  Island  National 
Seashore,  by  amending  paragraph 
(a)(7)(iv)  by  removing  the  cross- 
references  to  "§§  4.12,  4.19(e),  4.20  and 
4.21"  and  adding  in  place  thereof  a 
cross-reference  to  read  "§  4.10(c)(3)". 

§7.29    (Amended! 

20.  In  §  7.29,  Gateway  National 
Recreation  Area,  by  amending 
paragraph  (a)  by  revising  the  cross- 
reference  to  "§  4.19(b)"  to  read 

"§  4.10(b)". 


§7.34    [Aawnded] 

21.  In  §  7.34,  Blue  Ridge  Parkway,  by 
removing  paragraph  (k)  and 
redesignating  paragraph  (1)  as  (k). 

§  7.41    (Amended] 

22.  In  §  7.41,  Big  Bend  National  Park, 
by  removing  paragraph  (d). 

§7.43    [Amended] 

23.  In  §  7.43,  Natchez  Trace  Parkway, 
by  removing  paragraphs  (c)(5)  (iii)  and 
(iv)  and  redesignating  paragraph 
(c)(5)(v)  as  paragraph  (c)(5)(iii]. 

§7.57    [Amended] 

24.  In  §  7.57,  Lake  Meredith 
Recreation  Area,  by  removing  paragraph 
{a)(2),  by  removing  only  the  paragraph 
designation  (1),  not  the  text,  of 
paragraph  (a)(1)  and  revising  paragraph 
(b)  to  read  as  follows: 
***** 

(b)  Safity  Helmets.  The  operator  and 
each  passenger  of  a  motorcycle  shall 
wear  a  saifety  helmet  while  riding  on  a 
motorcycle  in  an  off-road  area 
designated  in  paragraph  (a)  of  this 
section. 


§7.58    (Amended] 

25.  In  §  7.58,  Cape  Hatteras  National 
Seashore,  by  removing  paragraph  (b) 
and  redesignating  paragraph  (c)  as  (b). 

§7.65    [Amended] 

26.  In  §  7.65,  Assateague  Island 
National  Seashore,  by  amending 
paragraph  (b)(2)(ii)(C)  by  removing  the 
cross-references  to  "§§  4.12,  4.19  and 
4.21"  and  adding  in  place  thereof  a 
cross-reference  to  read  "§  4.10". 

§7.75    [/Wnended] 

27.  In  i  7.75,  Padre  Island  National 
Seashorat  by  removing  paragraphs 


(a)(l)(iii)  and  (a)(2)(v),  by  redesignating 
paragraphs  (a)(1)  (iv),  (v)  and  (vi)  as 
paragraphs  (a)(1)  (iii),  (iv)  and  (v),  and 
by  amending  paragraph  (a){l)(ii)  by 
removing  the  cross-references  to 
"§|  4.12,  4.19,  and  4.21"  and  adding  in 
place  thereof  a  cross-reference  to  §  4.10. 

PART  34— EL  PORTAL 
ADIMINISTRATIVE  SITE  REGULATIONS 

28.  The  authority  citation  for  Part  34 
continues  to  read  as  follows: 

Authority:  16  L.S.C.  1,  3,  47-1.  460/-^a(e). 

29.  By  revising  paragraphs  (a)(1)  and 
(d)  of  §  34.5  to  read  as  follows: 

§  34.5    Applicable  regulations. 

***** 

(a)  Genera]  provisions.  (1)  1.2(d) 
Applicability  and  scope;  exception  for 
administrative  activities. 


(d)  Vehiclea  and  traffic  safety.  (1)  4.2 
State  law  applicable. 

(2)  4.4  Report  of  motor  vehicle 
accident. 

(3)  4.10(a),  (c)(1)  and  (c)(2)  Travel  on 
park  roads  and  designated  routes. 

(4)  4.11  Load,  weight  and  size  limits. 

(5)  4.12  Traffic  control  devices. 

(6)  4.14  Open  container  of  alcoholic 
beverage. 

(7)  4.21  Speed  limits. 

(8)  4.22  Unsafe  operation. 

(9)  4.23  Operating  under  the  influence 
of  alcohol  or  drugs. 
***** 

Dated:  March  5, 1987. 
P.  Daniel  Smith, 

Acting  Assistant  Secretary  for  Fish  and 
Wiidlife  and  Pariis. 

[FR  Doc.  87-6391  Filed  4-1-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 

[OPTS  62051;  FRL  3179-1 ) 

Polyctilorinated  Biptienyls  Spill 
Cleanup  Policy 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  TSCA  PCB  spill  cleanup  policy 
rule. 

summary:  This  rule  presents  the  Toxic 
Substances  Control  Act  (TSCA)  policy 
for  the  cleanup  of  spilled 
polychlorinated  biphenyls  (PCBs).  The 
TSCA  policy  establishes  the  measures 
which  EPA  considers  to  be  adequate 
cleanup  for  the  majority  of  situations 
where  PCB  contamination  occurs  during 
activities  regulated  under  TSCA.  While 
cleanup  in  accordance  with  this  policy 
constitutes  adequate  cleanup  of  spills 
within  the  scope  of  this  policy  and 
creates  a  presumption  against 
enforcement  for  penalties  or  further 
cleanup.  EPA  will  not  exercise 
enforcement  abeyance  for  a  disposal 
violation  if  the  spill  was  the  result  of 
gross  negligence  or  knowing  violation. 

Since  this  rule  is  a  poHcy  statement,  it 
does  not  require  notice  and  comment 
under  the  provisions  of  the 
Administrative  Procedures  Act. 
However,  the  Agency  welcomes 
comment  on  and  additional  relevant 
information  about  the  TSCA  policy. 

date:  The  TSCA  policy  shall  be 
effective  on  May  4, 1987. 

ADDRESSES:  Information  or  comments 
for  consideration  by  the  Agency  should 
be  submitted  in  triplicate  to:  TSCA 
Public  Information  Office  (TS-793). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
G004  NE  Mall.  401  M  St.,  SW., 
Washington,  DC  20460. 

Information  and  comments  should 
include  the  docket  number  OPTS-62051. 
Information  and  comments  received  in 
connection  with  this  document  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
G004  NE  Mall,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW..  Washington,  DC  20460,  (202-554- 
1404). 


SUPPLEMENTARY  INFORMATION: 
Contents  of  Preamble 

I.  Background 

II.  Scope  of  the  Policy 

A.  Excluded  Spills 

B.  3pill  Situations  Within  the  Scope  of  the 
Micy  That  May  Warrant  more  Stringent 
Cleanup  Levels 

C.  |PA  Flexibility  to  Allow  Less  Stringent 
or  Alternative  Requirements 

D.  The  Relationship  of  This  Policy  of  Other 
Statutes 

in.  Dennitions 

IV.  Requirements  for  PCB  Spill  Cleanup 

A.  General  Requirements 

B.  Requirements  for  Cleanup  of  Low- 
ooncentration  Spills  Which  Involve  Less 
Than  1  lb  PCBs  by  Weight  (Less  Than 
270  Gallons  of  Untested  Mineral  Oil) 

C.  Requirements  for  Cleanup  of  High- 
concentration  Spills  and  Low- 
concentration  Spills  Involving  1  lb  or 
more  PCBs  by  Weight  (270  or  More 
Gallons  of  Untested  Mineral  Oil) 

V.  Sampling  Requirements 

VI.  EPA  Enforcement  and  the  Effect  of 
Compliance  with  this  Policy 

VII.  pevelopment  of  the  TSCA  PCB  Spill 
Cleanup  Policy 

A.  Risks  Posed  by  Leaks  and  Spills  of  PCBs 

B.  Costs  of  Cleanup 

C.  Risk/Benefit  Discussion  of  Cleanup 
Requirements 

D.  Scope  of  the  Policy 

E.  Issues 

I.  Background 

EPA  regulations  controlling  the 
disposal  of  PCBs,  promulgated  in  the 
Federal  Register  of  February  17, 1978  (43 
FR  7150)  and  May  31, 1979  (44  FR  31514), 
broadly  define  the  term  "disposal"  to 
encompass  accidental  as  well  as 
intentional  releases  of  PCBs  to  the 
environment.  Under  these  regulations, 
EPA  considers  intentional,  as  well  as 
unintentional,  spills,  leaks  and  other 
uncontrolled  discharges  of  PCBs  at 
concentrations  of  50  parts  per  million 
(ppm)  or  greater  (defined  by  the 
concentration  of  PCBs  in  the  material 
which  spills)  to  be  improper  disposal  of 
PCB8.  For  purposes  of  this  discussion, 
and  as  defined  in  this  policy  under  Unit 
III,  the  term  "Spill"  means  spills,  leaks, 
or  olher  uncontrolled  discharges  of  PCBs 
where  the  release  results  in  any  quantity 
of  PCBs  running  off  or  about  to  run  off 
the  turface  of  the  equipment  or  other 
PCB  source,  as  well  as  the 
contamination  resulting  from  those 
releases.  When  PCBs  are  improperly 
disposed  of  as  a  result  of  a  spill  of 
material  containing  50  ppm  or  greater 
PCBs,  EPA  has  the  authority  under 
section  17  of  TSCA  to  compel  persons  to 
take  actions  to  rectify  damage  or  clean 
up  contamination  resulting  from  the 
spill. 

Policies  for  the  cleanup  of  PCB  spills 
are  currently  established  separately  by 
each  EPA  regional  office,  and  owners  of 


spilled  PCBs  are  required  to  meet  these 
standards  or  face  potential  penalties 
under  TSCA  section  16  for  improper 
disposal  of  PCBs.  Once  cleanup  occurs 
to  the  standard  set  by  the  EPA  regional 
offices,  the  material  which  has  been 
cleaned,  e.g.,  soil,  metal,  or  equipment, 
may  be  processed,  distributed  in 
commerce  and  used  (unless  the  regional 
office  hag  placed  restrictions  on  these 
other  activities). 

EPA  standards  for  the  cleanup  of 
spilled  PCBs  have  been  estabhshed  at 
the  EPA  regional  office  level  since  1978. 
Each  region  sets  PCB  cleanup  standards 
in  the  form  of  general  guidelines  and 
then  applies  the  general  guidelines  on  a 
case-by-case  basis  for  specific  spill 
situations.  The  general  guidelines  and 
their  application  to  spills  have  differed 
among  regions.  For  certain  spill  i 

situations,  regions  have  required  | 

cleanup  to  50  ppm  PCBs.  In  other  spill 
situations,  regions  have  required 
cleanup  to  preexisting  background 
levels  or  the  limit  of  detection  of  PCBs. 

For  PCB  spill  cleanup,  EPA  has 
already  in  place  certain  requirements  for 
timely  cleanup.  In  the  final  PCB 
Electrical  Equipment  Rule,  published  in 
the  Federal  Register  of  August  25, 1982 
(47  FR  37342).  EPA  requires  the  initiation 
of  PCB  Transformer  spill  cleanup  within 
48  hours  of  spill  discovery  and  defines 
disposal  specifically  to  include  leaks, 
spills,  and  other  unintentional 
discharges  of  PCBs.  However,  the  PCB 
Electrical  Equipment  Rule  did  not 
establish  numerical  criteria  for  PCB  spill 
cleanup. 

Most  recently,  the  regions  have 
applied  the  "lowest  practicable  level" 
guideline  set  up  in  the  January  27, 1984, 
Administrative  Law  judge  decision  on 
Genera!  Electric  v.  U.S.E.P.A.  The 
Agency  has,  however,  experienced 
several  areas  of  difficulty  in  applying 
the  "lowest  practicable  level"  approach. 
First,  the  guideline  is  subject  to,  and  has 
resulted  in,  disparate  interpretations. 
Second,  the  term  "lowest  practicable 
level"  cannot  be  easily  applied  by  the 
regulated  community  without  guidance 
from  EPA.  This  can  delay  cleanup,  and 
delays  in  cleanup  can  result  in 
prolonged  exposures  to  humans  and 
more  widespread  environmental 
contamination.  Finally,  the  owner  of  the 
PCBs  may  disagree  with  the  EPA 
regional  office's  interpretation  of  the 
"lowest  (jracticable  level"  standard. 
This  may  occur  when  the  EPA  regional 
office  interpretation  would  require  more 
stringent  and  costly  measures  than  the 
owner  believes  are  warranted.  This  too 
can  delay  complete  cleanup,  as  the 
application  of  this  guideline  has,  in  fact, 
led  to  protracted  Agency  actions  in 
some  cases. 
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Although  EPA  did  not  finalize  the 
proposed  PCB  spill  cleanup  policy  in 
1982,  EPA  has  continued  to  evaluate 
available  information  on  the  risks  posed 
by  spilled  PCBs  and  the  costs  associated 
with  cleanup  to  various  levels.  EPA 
recognized  that  setting  a  nationwide 
TSCA  PCB  cleanup  policy  was  a 
desirable  goal  and  in  the  winter  of  1984 
EPA  produced  a  draft  TSCA  Compliance 
Monitoring  Program  Policy  covering  PCB 
spill  cleanup.  /Although  the  1984  draft 
policy  was  never  officially  released,  the 
members  of  the  press  and  the  public 
acquired  and  reviewed  the  draft  policy. 
The  Environmental  Defense  Fund  (EDF), 
Natural  Resources  Defense  Council 
(NRDC).  Edison  Electric  Institute  (EEl). 
Chemical  Manufacturers  Association 
(CMA),  and  National  Electrical 
Manufacturers  Association  (NEMA), 
among  others,  were  principal  reviewers 
of  the  1984  draft  policy. 

On  May  17, 1985  EDF,  NRDC.  EEI. 
CMA,  and  NEMA  submitted  to  EPA  an 
alternative  PCB  spill  cleanup  policy  for 
consideration  by  the  Agency.  EPA 
viewed  the  Consensus  Agreement  as  a 
framework  for  completing  its 
nationwide  TSCA  policy  and  evaluated 
the  Consensus  Agreement  as  a  source  of 
information  in  developing  the  Agency's 
own  policy.  The  Agency  and  the 
Consensus  Croup  shared  two  general 
principles  about  the  appropriate 
framework  for  a  nationwide  PCB  spills 
cleanup  policy:  That  the  policy  should 
establish  requirements  designed  to  be 
effective  in  the  large  majority  of  spill 
situations;  and  that  the  risks  posed  by 
residual  contamination  (PCBs  remaining 
after  cleanup)  vary  depending  upon  the 
location  of  the  spill  and  the  potential  for 
human  exposures. 

The  requirements  and  standards  in 
this  policy  are  based  upon  the  Agency's 
evaluation  of  the  potential  routes  of 
exposure  and  potential  risks  associated 
with  the  more  common  types  of  PCB 
spills,  as  well  as  the  costs  associated 
with  cleanup  following  these  more 
common  types  of  spills.  Typical  PCB 
spills  involve  the  limited  release  of  PCBs 
during  the  course  of  EPA-aufhorized 
activities  such  as:  The  use  of  electrical 
equipment  (e.g.,  transformers  and 
capacitors],  the  servicing  of  electrical 
equipment,  and  the  storage  for  disposal 
of  PCBs. 

In  establishing  this  cleanup  policy  for 
typical  PCB  spills,  EPA  recognizes  that 
the  risks  posed  by  spills  of  PCBs  vary, 
depending  upon  spill  location  and  the 
amount  of  PCBs  spilled.  EPA  recognized 
this  earlier,  in  both  the  August  25, 1982 
PCB  Electrical  Equipment  Rule  and  the 
July  17, 1985  PCB  Transformer  Fires 
Rule.  In  these  rules,  EPA  placed  more 


stringent  requirements  on  higher 
concentration  PCBs  located  in  areas 
where  their  release  would  pose  greatest 
potential  for  significant  human 
exposure. 

This  TSCA  policy  requires  cleanup  of 
PCBs  to  different  levels  depending  upon 
spill  location,  the  potential  for  exposure 
to  residual  PCBs  remaining  after 
cleanup,  the  concentration  of  the  PCBs 
initially  spilled  (i.e.,  PCBs  spilled  from 
PCB-contaminated  equipment  versus 
PCBs  spilled  from  PCB  equipment),  and 
the  nature  and  size  of  the  population 
potentially  at  risk  of  exposure.  Thus, 
this  policy  applies  the  most  stringent 
requirements  for  PCB  spill  cleanup  to 
areas  where  there  is  the  greater 
potential  for  human  exposures  to  spilled 
PCBs.  The  policy  applies  less  strmgent 
requirements  for  cleanup  to  PCB  spills  in 
areas  where  the  type  and  degree  of 
contact  present  lower  potential 
exposures.  Finally,  even  less  stringent 
requirements  apply  to  areas  where  there 
is  little  potential  for  any  direct  human 
exposures. 

EPA  firmly  believes  that  by  providing 
uniform,  predictable  requirements 
across  the  regions  for  the  majority  of 
spill  situations,  the  nationwide  policy 
will  reduce  the  risks  posed  by  spills  of 
PCBs  by  encouraging  rapid  and  effective 
cleanup  and  restoration  of  the  site. 

Unit  VIl  of  this  document  discusses 
available  information  and  the  rationale 
for  the  policy  based  upon  that 
information.  The  policy  reflects  the 
Agency's  best  judgment  in  light  of 
available  information.  However,  the 
Agency  welcomes  comment  on,  and 
additional  relevant  information  about, 
the  TSCA  policy  as  the  Agency  intends 
to  continue  to  consider  comments  and 
evaluate  information  on  the  issue  of  PCB 
spills  cleanup.  Should  the  Agency's 
evaluation  show  that  new  information, 
or  practical  considerations  associated 
with  the  implementation  of  the  policy, 
warrant  changes  in,  or  modifications  to, 
the  policy,  the  policy  will  be  revised 
accordingly  by  EPA  headquarters.  Thus, 
a  public  docket  has  been  established  to 
collect  comments  and  information.  The 
Agency  believes  that  much  of  the  data 
currently  lacking  can  be  developed  only 
over  a  period  of  time  and  experience  in 
implementing  the  policy.  Therefore,  EPA 
has  not  placed  a  time  limit  on  the 
submission  of  comments. 

Finally,  the  Agency  intends  to  re- 
examine in  12  to  18  months  the  need  to 
promulgate  regulations  requiring 
cleanup  in  accordance  with  Agency 
standards.  The  Agency's  decision  on  the 
need  to  promulgate  regulations  will  be 
based  on  two  primary  considerations. 
First,  EPA  will  consider  whether  the 


issuance  of  the  policy  has  in  fact 
resulted  in  the  application  of  consistent 
nationwide  standards  to  PCB  spill 
cleanup.  Second,  EPA  will  consider  its 
experience  in  enforcing  provisions  of 
this  policy  with  particular  emphasis  on 
the  results  of  any  litigation  brought  by 
the  Agency  for  improper  PCB  disposal 
from  leaks  or  spills. 

II.  Scope  of  the  Policy 

This  policy  establishes  requirements 
for  the  cleanup  of  spills  resulting  from 
the  release  of  materials  containing  PCBs 
at  concentrations  of  50  ppm  or  greater. 
The  policy  applies  to  spills  which  occur 
after  the  effective  date  of  this  policy. 

Existing  spills  (spills  which  occurred 
prior  to  the  effective  date  of  this  policy) 
are  excluded  from  the  scope  of  this 
policy  for  two  reasons:  (1)  For  old  spills 
which  have  already  been  discovered, 
this  policy  is  not  intended  to  require 
additional  cleanup  where  a  party  has 
already  cleaned  a  spill  in  accordance 
with  requirements  imposed  by  EPA 
through  its  regional  offices,  nor  is  this 
policy  intended  to  interfere  with  ongoing 
litigation  of  eafofcement  actions  which 
bring  into  issue  PCB  spills  cleanup:  and 
(2)  EPA  recognizes  that  old  spills  which 
are  discovered  after  the  effective  date  of 
this  policy  will  require  site-by-site 
evaluation  because  of  the  likelihood  that 
the  site  involves  more  pervasive  PCB 
contamination  than  fresh  spills  and 
because  old  spills  are  generally  more 
difficult  to  clean  up  than  fresh  spills 
(particularly  on  porous  surfaces  such  as 
concrete).  Therefore,  spills  which 
occurred  before  the  effective  date  of  this 
policy  are  to  be  decontaminated  to 
requirements  established  at  the 
discretion  of  EPA,  usually  through  its 
regional  offices. 

EPA  expects  the  large  majority  of  PCB 
spills  subject  to  the  TSCA  PCB 
regulations  to  conform  to  the  typical 
spill  situations  considered  in  developing 
this  policy.  However,  this  policy  does 
exclude  from  application  of  the  final 
numerical  cleanup  standards  certain 
spill  situations:  Spills  directly  into 
surface  water,  drinking  water,  sewers, 
grazing  lands,  and  vegetable  gardens. 
While  these  spills  are  subject  to  the 
notification  requirements  and  to 
measures  designed  to  minimize  further 
environmental  contamination  (see  Unit 
IV.A.),  final  cleanup  standards  for  these 
types  of  spills  are  to  be  established  at 
the  discretion  of  the  EPA  regional 
offices. 

For  all  other  spills,  EPA  generally 
expects  the  final  decontamination 
standards  of  this  policy  to  apply. 
Occasionally,  some  small  percentage  of 
spills  covered  by  this  policy  may 
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w.irr.iiii  (iiiicri'iu  ui  more  stringent 
cleanup  requirements  because  of 
additional  routes  of  exposure  or 
significantly  greater  exposures  than 
those  assumed  in  developing  the  fmai 
cleanup  standards  of  this  policy. 

There  may  also  be  exceptional  spill 
situations  that  require  less  stringent 
cleanup,  or  a  different  approach  to 
cleanup,  due  to  factors  associated  with 
the  particular  spill.  These  factors  may 
mitigate  expected  exposures  and  risks 
or  make  cleanup  to  these  requirements 
impracticable. 

A  Excluded  Spills 

Although  the  following  six  spill 
situations  are  excluded  from  the 
automatic  application  of  final  numerical 
decontamination  standards  of  Units 
IV. B  and  C.  the  general  requirements 
under  Unit  IV.A  do  apply  to  these  spills. 
In  addition,  all  of  these  excluded 
situations  require  practicable, 
immediate  actions  to  contain  the  area  of 
contamination.  While  these  situations 
may  not  always  require  more  stringent 
cleanup  measures,  the  Agency  is 
excluding  these  situations  because  they 
will  always  involve  significant  factors 
that  may  not  be  adequately  addressed 
by  cleanup  standards  based  upon 
typical  spill  characteristics. 

For  the  following  six  spill  situations, 
the  responsible  party  shall 
decontaminate  the  spill  in  accordance 
with  site-specific  requirements 
established  by  the  EPA  regional  offices: 

1.  Spills  that  result  in  the  direct 
contamination  of  surface  waters 
(surface  waters  include,  but  are  not 
limited  to.  "waters  of  the  United  States" 
as  defined  in  40  CFR  Part  122,  ponds, 
lagoons,  wetlands,  and  storage 
reservoirs). 

2.  Spills  that  result  in  the  direct 
contamination  of  sewers  or  sewage 
treatment  systems. 

3.  Spills  that  result  in  the  direct 
contamination  of  any  private  or  public 
drinking  water  sources  or  distribution 
systems. 

4.  Spills  which  migrate  to  and 
contaminate  surface  waters,  sewers,  or 
drinking  water  supplies  before  cleanup 
has  been  completed  in  accordance  with 
this  policy. 

5.  Spills  that  contaminate  animal 
grazing  lands. 

6.  Spills  that  contaminate  vegetable 
gardens. 

B.  Spill  Situations  Within  the  Scope  of 
the  Policy  That  May  Warrant  More 
Stringent  Cleanup  Levels 

For  spills  within  the  scope  of  this 
policy.  EPA  generally  retains  the 
authority  to  require  additional  cleanup 
upon  finding  that,  despite  good  faith 


efforts  by  the  responsible  party,  the 
numerical  decontamination  levels  in  the 
policy  have  not  been  met  (see 
discussion  in  Unit  VI).  In  addition.  EPA 
foresees  the  possibility  of  exceptional 
spill  situations  in  which  site-specific  risk 
factors  may  warrant  additional  cleanup 
to  more  stringent  numerical 
decontamination  levels  than  are 
required  by  the  policy.  In  these 
situations,  the  Regional  Administrator 
has  the  authority  to  require  additional 
cleanup  upon  finding,  based  upon  the 
specific  facts  of  the  spill,  that  further 
cleaniup  must  occur  to  prevent 
unreasonable  risk.  Before  making  a  final 
deci^on  on  additional  cleanup,  the 
Regional  Administrator  will  notify  the 
Director  of  the  Office  of  Toxic 
Substances  of  his  finding  and  the  basis 
for  the  finding. 

For  example,  site-specific 
characteristics  such  as  short  depth  to 
ground  water,  type  of  soil,  or  the 
presence  of  a  shallow  well  may  pose 
exceptionally  high  potential  for  ground 
water  contamination  by  PCBs  remaining 
after  cleanup  to  the  standards  specified 
in  this  policy.  Spills  that  pose  such  a 
high  degree  of  potential  for  ground 
water  contamination  have  not  been 
excluded  from  the  policy  under  Unit 
Il.A.l  because  the  presence  of  such 
potential  may  not  be  readily  apparent. 
EPA  feels  that  automatically  excluding 
such  spills  from  the  scope  of  the  policy 
could  result  in  the  delay  of  cleanup— a 
partipularly  undesirable  outcome  if 
potential  ground  water  contamination  is 
in  fact  a  significant  concern. 

C.  EPA  Flexibility  To  Allow  Less 
Sthi\gent  or  Alternative  Requirements 

EPA  retains  the  flexibility  to  allow 
less  Btringent  or  alternative 
decontamination  measures  based  upon 
site-specific  considerations.  EPA  will 
exercise  this  flexibility  if  the  responsible 
party  demonstrates  that  cleanup  to  the 
numerical  decontamination  levels  is 
clearly  unwarranted  because  of  risk- 
mitigating  factors,  that  compliance  with 
the  procedural  requirements  or 
numerical  standards  in  the  policy  is 
impracticable  at  a  particular  site,  or  that 
8ite-«pecific  characteristics  make  the 
costs  of  cleanup  prohibitive. 

The  Regional  Administrator  will 
notify  the  Director  of  OTS  of  any 
decision  (and  the  basis  for  that  decision) 
to  cjl  less  stringent  cleanup.  The 
purpose  of  this  notification  is  to  enable 
the  Director  of  OTS  to  ensure 
consistency  in  standards  for  spill 
cleanup  under  special  circumstances 
across  the  regions. 


D.  The  Rplationship  of  This  Policy  to 
Other  Statutes 

This  poKcy  does  not  affect  cleanup  . 
standards  or  requirements  for  the 
reporting  of  spills  imposed,  or  to  be 
imposed,  ander  other  Federal  Statutory 
authorities,  including  but  not  limited  to, 
the  Clean  Water  Act  (CWA),  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  and  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA).  Where 
more  than  one  requirement  applies,  the 
stricter  standard  must  be  met. 

The  Agency  recognizes  that  the 
existence  of  this  policy  will  inevitably 
result  in  attempts  to  apply  the  standards 
to  situations  within  the  scope  of  other 
statutory  authorities.  However,  other 
statutes  require  the  Agency  to  consider 
different  or  alternative  factors  in 
determining  appropriate  corrective 
actions.  In  addition,  the  types  and 
magnitudes  or  exposures  associated 
with  sites  requiring  corrective  action 
under  other  statutes  often  involve       i 
important  differences  from  those 
expected  of  the  typical,  electrical 
equipment-type  spills  considered  in 
developing  this  policy.  Thus,  cleanups 
under  other  statutes,  such  as  RCRA 
corrective  actions  or  remedial  and 
emergency  response  actions  under 
SARA,  may  result  in  different  outcomes. 

III.  Definitions  { 

For  purposes  of  this  policy,  certain 
words  and  phrases  are  used  to  denote 
specific  materials,  procedures,  or 
circumstances.  The  following  definitions 
are  provided  for  purposes  of  clarity  and 
are  not  to  be  taken  as  exhaustive  lists  of 
situations  and  materials  covered  by  the 
policy. 

1.  PCBe.  The  term  means 
polychlorinated  biphenyls  as  defined  in 
40  CFR  761.3.  As  specified  in  40  CFR 
761.1(b).  no  requirements  may  be 
avoided  through  dilution  of  the  PCB 
concentration. 

2.  Low-concentration  PCBs.  The  term 
means  PCBs  that  are  tested  and  found  to 
contain  less  than  500  ppm  PCBs.  or 
those  PCB-containing  materials  which 
EPA  requires  to  be  assumed  to  be  at 
concentrations  below  500  ppm  (i.e., 
untested  mineral  oil  dielectric  fluid). 

3.  High-concentration  PCBs.  The  term 
means  PCBs  that  contain  500  ppm  or 
greater  PCBs.  or  those  materials  which 
EPA  requires  to  be  assumed  to  contain 
500  ppm  or  greater  PCBs  in  the  absence 
of  testing. 

4.  SpilJ.  The  term  as  used  in  this 
policy  means  both  intentional  and 
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unintentional  spills,  leaks,  and  other 
uncontrolled  discharges  where  the 
release  results  in  any  quantity  of  PCBs 
running  off  or  about  to  run  off  the 
external  surface  of  the  equipment  or 
other  PCB  source,  as  well  as  the 
contamination  resulting  from  those 
releases.  This  policy  applies  to  spills  of 
50  ppm  or  greater  PCBs.  The 
concentration  of  PCBs  spilled  is 
determined  by  the  PCB  concentration  in 
the  material  spilled  as  opposed  to  the 
concentration  of  PCBs  in  the  material 
onto  which  the  PCBs  were  spilled. 
Where  a  spill  of  untested  mineral  oil 
occurs,  the  oil  is  presumed  to  contain 
greater  than  50  ppm.  but  less  than  500 
ppm  PCBs,  and  is  subject  to  the  relevant 
requirements  of  this  policy. 

5.  Residential/commercial  areas. 
Residential/commercial  areas  are  those 
areas  where  people  live  or  reside,  or 
where  people  work  in  other  than 
manufacturing  or  farming  industries. 
Residential  areas  include  housing  and 
the  property  on  which  housing  is 
located,  as  well  as  playgrounds, 
roadways,  sidewalks,  parks  and  other 
similar  areas  within  a  residential 
community.  Commercial  areas  are 
typically  accessible  to  both  members  of 
the  general  public  and  employees  and 
include  public  assembly  properties, 
institutional  properties,  stores,  office 
buildings,  and  transportation  centers. 
j      6.  Outdoor  electrical  substations. 
Outdoor  electrical  substations  are 
outdoor,  fenced-off.  and  restricted 
access  areas  used  in  the  transmission 
and/or  distribution  of  electrical  power. 
Outdoor  electrical  substations  restrict 
public  access  by  being  fenced  or  walled 
off  as  defined  at  40  CFR  761.30(l)(l)(ii). 
For  purposes  of  this  TSCA  Policy, 
outdoor  electrical  substations  are 
defined  as  being  located  at  least  0.1 
kilometer  (km)  from  a  residential/ 
commercial  area.  Outdoor  fenced-off 
and  restricted  access  areas  used  in  the 
transmission  and/or  distribution  of 
electrical  power  which  are  located  less 
than  0.1  km  from  a  residential/ 
commercial  area  are  considered  to  be 
residential/commercial  areas. 

7.  Other  restricted  access 
(nonsubstation)  locations.  Other 
restricted  access  (nonsubstation) 
locations  are  areas  other  than  electrical 
substations  that  are  at  least  0.1  km  from 
a  residential/commercial  area  and 
limited  by  man-made  barriers  (e.g., 
fences  and  walls)  or  substantially 
limited  by  naturally  occurring  barriers 
such  as  mountains,  cliffs,  or  rough 
terrain.  These  areas  generally  include 
industrial  facilities  and  extremely 
remote  rural  locations.  (Areas  where 
access  is  restricted  but  are  less  than  0.1 


km  from  a  residential/commercial  area 
are  considered  to  be  residential/ 
commercial  areas.) 

8.  Nonrestricted  access  areas.  A 
nonrestricted  access  area  is  any  area 
other  than  restricted  access,  outdoor 
electrical  substations,  and  other 
restricted  access  locations,  as  defined  in 
paragraphs  5  and  6  of  this  unit.  In 
addition  to  residential/commercial 
areas,  these  areas  include  unrestricted 
access  rural  areas  (areas  of  low-density 
development  and  population  where 
access  is  uncontrolled  by  either  man- 
made  barriers  or  naturally  occurring 
barriers,  such  as  rough  terrain, 
mountains,  or  cliffs). 

9.  High-contact  residential/ 
commercial  surface.  A  high-contact 
residential/commercial  surface  is  a 
surface  in  a  residential/commercial  area 
which  is  repeatedly  touched,  often  for 
relatively  long  periods  of  time.  Doors, 
wall  areas  below  6  feet  in  height, 
uncovered  flooring,  windowsills. 
fencing,  banisters,  stairs,  automobiles, 
and  children's  play  areas,  such  as 
outdoor  patios  and  sidewalks,  are 
examples  of  high-contact  residential/ 
commercial  surfaces.  Examples  of  low- 
contact  residential/commercial  surfaces 
include  interior  ceilings,  interior  wall 
areas  above  6  feet  in  height,  roofs, 
asphalt  roadways,  concrete  roadways, 
wooden  utility  poles,  unmanned 
machinery,  concrete  pads  beneath 
electrical  equipment,  curbing,  exterior 
structural  building  components  (e.g.. 
aluminum/vinyl  siding,  cinder  block, 
asphalt  tiles),  and  pipes. 

10.  High-contact  industrial  surface.  A 
high-contact  industrial  surface  is  a 
surface  in  an  industrial  setting  which  is 
repeatedly  touched,  often  for  relatively 
long  periods  of  time.  Manned  machinery 
and  control  panels  are  examples  of  high- 
contact  industrial  surfaces.  High-contact 
industrial  surfaces  are  generally  of 
impervious  solid  material.  Examples  of 
low-contact  industrial  surfaces  include 
ceilings,  walls,  floors,  roofs,  roadways 
and  sidewalks  in  the  industrial  area, 
utility  poles,  unmanned  machinery, 
concrete  pads  beneath  electrical 
equipment,  curbing,  exterior  structural 
building  components,  indoor  vaults,  and 
pipes. 

11.  So/7.  The  term  means  all 
vegetation,  soils  and  other  ground 
media,  including  but  not  limited  to  sand, 
grass,  gravel,  and  oyster  shells.  It  does 
not  include  concrete  and  asphalt. 

12.  Impervious  solid  surfaces.  The 
term  means  solid  surfaces  which  are 
nonporous  and  thus  unlikely  to  absorb 
spilled  PCBs  within  the  short  period  of 
time  required  for  cleanup  of  spills  under 
this  policy.  Impervious  solid  surfaces 


include,  but  are  not  limited  to.  metals, 
glass,  aluminum  siding,  and  enameled  or 
laminated  surfaces. 

13.  Nonimpenious  solid  surfaces.  The 
term  means  solid  surfaces  which  are 
porous  and  are  more  likely  to  absorb 
spilled  PCBs  prior  to  completion  of  the 
cleanup  requirements  prescribed  in  this 
policy.  Nonimpervious  solid  surfaces 
include,  but  are  not  limited  to.  wood, 
concrete,  asphalt,  and  plasterboard. 

14.  Double  wash/rinse.  The  double 
wash/rinse  procedural  performance 
standard  applied  in  this  policy  means  a 
minimum  requirement  to  cleanse  solid 
surfaces  (both  impervious  and  non- 
impervious)  two  times  with  an 
appropriate  solvent  or  other  material  in 
which  PCBs  are  at  least  5  percent 
soluble  (by  weight).  A  volume  of  PCB- 
free  fluid  sufficient  to  cover  the 
contaminated  surface  completely  must 
be  used  in  each  wash/rinse.  The  wash/ 
rinse  requirement  does  not  mean  the 
mere  spreading  of  solvent  or  other  fluid 
over  the  surface,  nor  does  the 
requirement  mean  a  once-over  wipe 
with  a  soaked  cloth.  Precautions  must 
be  taken  to  contain  any  runoff  resulting 
from  the  cleansing  and  to  dispose 
properly  of  wastes  generated  during  the 
cleansing. 

15.  Standard  wipe  test.  For  spills  of 
high  concentration  PCBs  on  solid 
surfaces,  this  policy  requires  cleanup  to 
numerical  surface  standards  and 
sampling  by  a  standard  wipe  test  to 
verify  that  the  numerical  standards  have 
been  met.  This  definition  constitutes  the 
minimum  requirements  for  an 
appropriate  wipe  testing  protocol.  A 
standard-size  template  (10  centimeters 
(cm)  X  10  cm)  will  be  used  to  delineate 
the  area  of  cleanup;  the  wiping  medium 
will  be  a  gauze  pad  or  glass  wool  of 
known  size  which  has  been  saturated 
with  hexane.  It  is  important  that  the 
wipe  be  performed  very  quickly  after  the 
hexane  is  exposed  to  air.  EPA  strongly 
recommends  that  the  gauze  (or  glass 
wool)  be  prepared  with  hexane  in  the 
laboratory  and  that  the  wiping  medium 
be  stored  in  sealed  glass  vials  until  it  is 
used  for  the  wipe  test.  Further.  EPA 
requires  the  collection  and  testing  of 
field  blanks  and  replicates. 

16.  Requiremenis  and  standards.  The 
term  "requirements,"  as  used  in  this 
policy  means  both  the  procedural 
responses  and  numerical 
decontamination  levels  set  forth  in  this 
policy  as  constituting  adequate  cleanup 
of  PCBs.  The  term  "standards"  means 
the  numerical  decontamination  levels 
set  forth  in  this  policy. 

17.  Spill  area.  The  term  means  the 
area  of  soil  on  which  visible  traces  of 
the  spill  can  be  observed  plus  a  buffer 
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zone  01  I  looi  oeyona  the  visible  traces. 
Any  surface  or  object  (e^..  concrete 
sidewalk  or  automobile)  within  the 
visible  traces  area,  or  on  which  visible 
traces  of  the  spilled  material  are 
observed,  is  included  in  the  spill  area. 
This  area  represents  the  minimum  area 
assumed  to  be  contaminated  by  PCBs  in 
the  absence  of  precleanup  sampling 
data  and  is  thus  the  minimum  area 
which  must  be  cleaned. 

18.  Spill  boundaries.  The  term  means 
the  actual  area  of  contamination  as 
determined  by  postcleanup  verification 
sampling,  or  by  precleanup  sampling  to 
determine  actual  spill  boundaries.  EPA 
can  require  additional  cleanup  when 
necessary  to  decontaminate  all  areas 
within  the  spill  boundaries  to  the  levels 
required  in  this  policy  (e.g.,  additional 
cleanup  will  be  required  if  postcleanup 
sampling  indicates  that  the  area 
decontaminated  by  the  responsible 
party,  such  as  the  spill  area  as  defined 
in  paragraph  13  of  this  unit,  did  not 
encompass  the  actual  boundaries  of  PCB 
contamination). 

IV  Requirements  for  PCB  Spill  Cleanup 

A.  General  Requirements 

Unless  expressly  limited,  the 
reporting,  disposal,  and  precleanup 
sampling  requirements  in  this  unit  apply 
to  all  spills  of  PCBs  at  concentrations  of 
50  ppm  or  greater  which  are  subject  to 
decontamination  requirements  under 
TSCA,  including  those  spills  listed  in 
Unit  II.A.l  through  6  which  are  excluded 
from  the  final  cleanup  standards  in 
Units  IV.  B  and  C. 

1.  Reporting  requirements.  The 
following  reporting  is  required  in 
addition  to  applicable  reporting 
requirements  under  the  CWA  or 
CERCLA.  For  example,  under  the 
National  Contingency  Plan  all  spills 
involving  10  lbs  or  more  of  PCB  material 
must  currently  be  reported  to  the 
National  Response  Center  (1-800-424- 
8802).  The  requirements  below  are 
designed  to  be  consistent  with  existing 
reporting  requirements  to  the  extent 
possible  so  as  to  minimize  reporting 
burdens  on  the  governments  as  well  as 
the  regulated  community. 

a.  Where  a  spill  directly  contaminates 
surface  wafer,  sewers,  or  drinking  water 
supplies  (see  discussion  under  Unit 

11. A),  the  responsible  party  shall  notify 
the  appropriate  EPA  regional  office  (the 
Office  of  Pesticides  and  Toxic 
Substances  Branch)  and  obtain  guidance 
for  appropriate  cleanup  measures  in  the 
shortest  possible  time  after  discovery, 
but  in  no  case  later  than  24  hours  after 
discovery. 

b.  Where  a  spill  directly  contaminates 
grazing  lands  or  vegetable  gardens  (see 


discussion  under  Unit  II.A),  the 
responsible  party  shall  notify  the 
appropriate  EPA  regional  office  (the 
Office  of  Pesticides  and  Toxic 
Substtnces  Branch)  and  proceed  with 
the  immediate  requirements  specified  in 
Unit  rV.B  or  C,  depending  of  the  source 
of  the  spill,  in  the  shortest  possible  time 
after  discovery,  but  in  no  case  later  than 
24  hours  after  discovery. 

c  Where  a  spill  exceeds  10  pounds  of 
PCB  material  (generally  1  gallon  of  PCB 
dielectric  fluid)  and  is  not  addressed  in 
paragraph  l.a.  or  b.  of  this  unit,  the 
responsible  party  will  notify  the 
appropriate  EPA  regional  office  and 
proceed  to  decontaminate  the  spill  area 
in  accordance  with  this  TSCA  policy  in 
the  shortest  possible  time  after 
discovery,  but  in  no  case  later  than  24 
hours  after  discovery.  For  purposes  of 
the  notification  requirement,  the  10 
pounds  are  measured  by  the  weight  of 
the  PCB-containing  material  spilled 
rather  than  by  the  weight  of  only  the 
PCBs  spilled. 

d.  Spills  of  10  pounds  of  less  which 
are  not  addressed  in  paragraphs  1.  a.  or 
b.  of  tiis  unit  must  cleaned  up  in 
accordance  with  this  policy  (in  order  to 
avoid  EPA  enforcement  liability),  but 
notification  of  EPA  is  not  required. 

2.  Disposal  of  cleanup  debris  and 
materials.  All  contaminated  soils, 
solvents,  rags,  and  other  materials 
resulting  from  the  cleanup  of  PCBs 
under  this  policy  shall  be  properly 
stored,  labeled,  and  disposed  of  in 
accovdance  with  the  provisions  of  40 
CFR  761.60. 

3.  Determination  of  spill  boundaries 
in  the  absence  of  visible  traces.  For 
spills  where  there  are  insufficient  visible 
traces  yet  there  is  evidence  of  a  leak  or 
spill,  the  boundaries  of  the  spill  are  to 
be  determined  by  using  a  statistically 
based  sampling  scheme. 

B.  Requirements  for  Cleanup  ofLow- 
Conaentration  Spills  Which  Involve 
Less  Than  1  LB  PCBs  By  Weight  (Less 
Than  270  Gallons  of  Untested  Mineral 
Oil) 

1.  Decontamination  requirements. 
Spills  of  low-concentrations  PCBs  (as 
defined  in  Unit  III)  which  involve  less 
than  1  pound  of  PCBs  by  weight  (i.e., 
less  than  270  gallons  of  untested  mineral 
oil  containing  less  than  500  ppm  PCBs) 
shall  be  cleaned  in  the  following 
manner: 

a.  Solid  surfaces  must  be  double 
washed/rinsed  (as  defined  in  Unit  III) 
except  that  all  indoor,  residential 
surfaces  other  than  vault  areas  must  be 
cleaned  to  10  micrograms  per  100  square 
centimeters  (100  fig/cm^)  by  standard 
commercial  wipe  tests. 


b.  All  soil  within  the  spill  area  (i.e.. 
visible  traces  of  soil  and  a  buffer  of  1 
lateral  foot  around  the  visible  traces) 
must  be  excavated  and  the  ground  be 
restored  to  its  original  configuration  by 
back-filling  with  clean  soil  (i.e., 
containing  less  than  1  ppm  PCBs). 

c  Requirements  in  paragraphs  1.  a. 
and  b.  of  this  unit  must  be  completed 
within  48  hours  after  the  owner  of  the 
equipment  facility,  or  other  source  of 
PCBs  (the  responsible  party)  was 
notified  or  became  aware  of  the  spill. 

2.  Effect  of  emergency  or  adverse 
weather.  Completion  of  cleanup  may  be 
delayed  beyond  48  hours  in  case  of 
circumstances  including  but  not  Hmited 
to,  civil  emergency,  adverse  weather 
conditions,  lack  of  access  to  the  site, 
and  emergency  operating  conditions. 
The  occurrence  of  a  spill  on  a  weekend 
or  overtime  costs  are  not  acceptable 
reasons  to  delay  response.  Completion 
of  cleanup  may  be  delayed  only  for  the 
duration  of  the  adverse  conditions.  If  the 
adverse  weather  conditions,  or  time 
lapse  due  to  other  emergency,  have  left 
insufficient  visible  traces,  the 
responsible  party  must  use  a 
statistically  based  sampling  scheme  to 
determine  the  spill  boundaries  as 
required  in  Unit  1V.A.3. 

3.  Records  and  certification.  At  the 
completion  of  cleanup,  the  responsible 
party  or  appropriate  agent  shall 
document  the  cleanup  with  records  and 
certification  of  decontamination.  The 
records  and  certification  must  be 
maintained  for  a  period  of  5  years.  The 
records  and  certifiction  shall  consist  of 
the  following: 

a.  Indentification  of  the  source  of  the 
spill,  e.g..  type  of  equipment. 

b.  Estimated  or  actual  date  and  time 
of  the  spill  occurrence. 

c  The  date  and  time  cleanup  was 
completed  or  terminated  (if  cleanup  was 
delayed  by  emergency  or  adverse 
weather  the  nature  and  duration  of  the 
delay). 

d.  A  brief  description  of  the  spill 
location. 

e.  Precleanup  sampling  data  used  to 
establish  the  spill  boundaries  if  required 
because  of  insufficient  visible  traces, 
and  a  brief  description  of  the  sampling 
methodology  used  to  establish  the  spill 
boundaries. 

f.  A  brief  description  of  the  solid 
surfaces  cleaned  and  ot  the  double 
wash/rinse  method  used. 

g.  Approximate  depth  of  soil 
excavation  and  the  amount  of  soil 
removed. 

h.  A  certification  statement  signed  by 
the  respcmsible  party  or  his/her 
designated  agent  (e.g..  a  facility  manager 
or  foreman]  stating  that  the  cleanup 
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requirements  have  been  met  and  that 
the  information  contained  in  the  record 
is  true  to  the  best  of  his/her  knowledge. 

While  not  required  for  compliance 
with  this  policy,  the  following 
information  would  be  useful  if 
maintained  in  the  records:  (1)  Additional 
pre-  or  postcleanup  sampling:  and  (2)  the 
estimated  cost  of  the  cleanup  by  man- 
hours,  dollars,  or  both. 

C.  Requirements  for  Cleanup  of  High- 
Concentration  SpiJ/s  and  Low- 
Concentration  SpH/s  Involving  1  LB  or 
More  PCBs  By  Weight  (270  Gallons  or 
More  of  Untested  Mineral  Oil) 

Cleanup  of  low-concentration  spills 
involving  1  lb  or  more  PCBs  by  weight, 
and  of  all  other  spills  of  regulated 
materials  shall  be  considered  complete 
if  all  of  the  immediate  requirements, 
cleanup  standards,  sampling,  and 
recordkeeping  requirements  below  are 
met. 

1.  Immediate  requirements.  The 
following  four  actions  must  be  taken  as 
quickly  as  possible  and  within  no  more 
than  24  hours  (or  within  48  hours  for 
PCB  Transformers)  after  the  owner  of 
the  equipment  or  container  from  which 
the  spill  occurred,  or  other  responsible 
representative  of  the  owner  such  as  a 
facility  manager,  was  notified  or  became 
aware  of  the  spill,  except  that  actions 
described  in  paragraphs  1.  b.,  c,  and  d. 
of  this  unit  may  be  delayed  beyond  24 
hours  if  circumstances  (e.g.,  civil 
emergency,  hurricane,  tornado,  or  other 
similar  adverse  weather  conditions,  lack 
of  access  due  to  physical  impossibility, 
or  emergency  operating  conditions)  so 
require  for  the  duration  of  the  adverse 
conditions.  The  occurrence  of  a  spill  on 
a  weekend  or  overtime  costs  are  not 
acceptable  reasons  to  delay  response. 
Owners  of  spilled  PCBs  who  have 
delayed  cleanup  because  of  these  types 
of  circumstances  must  keep  records 
documenting  the  fact  that  circumstances 
precluded  rapid  response.  The 
responsible  party  shall: 

a.  Notify  the  EPA  regional  office  and 
the  NRC  as  required  by  Unit  IV.A.l  or 
by  other  applicable  statutes. 

b.  Effectively  cordon  off  or  otherwise 
delineate  and  restrict  an  area 
encompassing  any  visible  traces  plus  a 
3-foot  buffer,  and  place  clearly  visible 
signs  advising  persons  to  avoid  the  area, 
to  minimize  the  spread  of  contamination 
as  well  as  the  potential  for  human 
exposure. 

c.  Record  and  document  the  area  of 
visible  contamination,  noting  the  extent 
of  the  visible  trace  areas  and  the  center 
of  the  visible  trace  area.  If  there  are  no 
visible  traces,  the  responsible  party 
shall  record  this  fact  and  contact  the 
regional  office  of  the  EPA  for  guidance 


in  completing  statistical  sampling  of  the 
spill  area  to  establish  spill  boundaries. 

d.  Initiate  cleanup  of  all  visible  traces 
of  the  fluid  on  hard  surfaces  and  initiate 
removal  of  all  visible  traces  of  the  spill 
on  soil  and  other  media,  such  as  gravel, 
sand,  oyster  shells,  etc. 

If  there  has  been  a  delay  in  reaching 
the  site  and  there  are  insufficient  visible 
traces  of  PCBs  remaining  at  the  spill 
site,  the  owner  of  the  PCBs  must 
estimate  (based  on  the  amount  of 
material  missing  from  the  equipment  or 
container)  the  area  of  the  spill  and 
immediately  cordon  off  the  area  of 
suspect  contamination.  The  owner  must 
then  utilize  a  statistically  based 
sampling  scheme  to  identify  the 
boundaries  of  spill  area  as  soon  as 
practicable. 

Although  this  policy  requires  certain 
immediate  actions,  as  described  above, 
EPA  is  not  placing  a  time  limit  on 
completion  of  the  cleanup  effort  since 
the  time  required  for  completion  will 
vary  from  case  to  case.  However,  the 
Agency  expects  that  decontamination 
will  be  achieved  promptly  in  all  cases 
and  will  consider  the  promptness  of 
completion  in  determining  whether  a 
responsible  party  made  good  faith 
efforts  to  clean  up  in  accordance  with 
this  policy. 

2.  Requirements  for  decontaminating 
spills  in  outdoor  electrical  substations. 
Spills  which  occur  in  outdoor  electrical 
substations  (as  defined  in  Unit  III)  shall 
be  decontaminated  in  accordance  with 
paragraphs  a.  and  b.  of  this  unit. 
Conformance  to  the  cleanup  standards 
in  paragraphs  a.  and  b.  of  this  unit  shall 
be  verified  by  postcleanup  sampling  as 
specified  in  Unit  V.  At  such  times  as 
outdoor  electrical  substations  are 
converted  to  another  use.  the  spill  site 
shall  be  cleaned  up  to  the  non-restricted 
access  requirements  in  Unit  IV.C.4. 

a.  Contaminated  solid  surfaces  (both 
impervious  and  non-impervious)  shall  be 
cleaned  to  a  PCB  concentration  of  100 
/ig/lOO  cm*  (as  measured  by  standard 
wipe  tests). 

b.  At  the  option  of  the  responsible 
party,  soil  contaminated  by  the  spill  will 
be  cleaned:  (1)  To  25  ppm  PCBs  by 
weight,  or  (2)  to  50  ppm  PCBs  by  weight 
provided  that  a  label  or  notice  is  visibly 
placed  in  the  area.  Upon  demonstration 
by  the  responsible  party  that  cleanup  to 
25  ppm  or  50  ppm  will  jeopardize  the 
integrity  of  the  electrical  equipment  at 
the  substation,  the  EPA  regional  office 
may  establish  an  alternative  cleanup 
method  or  level  and  place  the 
responsible  party  on  a  reasonably 
timely  schedule  for  completion  of 
cleanup. 

3.  Requirements  for  decontaminating 
spills  in  other  restricted  access  areas. 


Spills  which  occur  in  restricted  access 
locations  other  than  outdoor  electrical 
substations  (as  defined  in  Unit  III)  shall 
be  decontaminated  in  accordance  with 
paragraphs  3.a  through  e.  of  this  unit. 
Conformance  to  the  cleanup  standards 
in  paragraphs  a.  through  e.  of  this  unit 
shall  be  verified  by  postcleanup 
sampling  as  specified  in  Unit  V.  At  such 
times  as  restricted  access  areas  other 
than  outdoor  electrical  substations  are 
converted  to  another  use,  the  spill  site 
shall  be  cleaned  up  to  the  nonrestricted 
access  area  requirements  under  Unit 
IV.C.4. 

a.  High-contact  solid  surfaces  (see 
definition  of  high-contact  industrial 
surfaces  in  Unit  III)  shall  be  cleaned  to 
10  fig/lOO  cm*  (as  measured  by 
standard  wipe  tests). 

b.  Low-contact,  indoor,  impervious 
solid  surfaces  will  be  decontaminated  to 
lOfig/lOOcm*. 

c.  At  the  option  of  the  responsible 
party,  low-contact,  indoor, 
nonimpervious  surfaces  will  be  cleaned 
either  (1)  To  10  ^g/lOO  cm*:  or  (2)  to  100 
^g/lOO  cm*  and  encapsulated.  The 
Regional  Administrator,  however, 
retains  the  authority  to  disallow  the 
encapsulation  option  for  a  particular 
spill  situation  upon  finding  that  the 
uncertainties  associated  with  that 
option  pose  special  concerns  at  that  site. 
That  is,  the  Regional  Administrator 
would  not  permit  encapsulation  if  he/ 
she  determined  that  if  encapsulation 
failed  at  a  particular  site  this  failure 
would  create  an  imminent  hazard. 

d.  Low-contact,  outdoor  surfaces  (both 
impervious  and  non-impervious]  shall  be 
cleaned  to  100  pig/lOO  cm*. 

e.  Soil  contaminated  by  the  spill  will 
be  cleaned  to  25  ppm  PCBs  by  weight. 

4.  Requirements  for  decontaminating 
spills  in  non-restricted  access  areas. 
Spills  which  occur  in  nonrestricted 
access  locations  (as  defined  in  Unit  III) 
shall  be  decontaminated  in  accordance 
with  paragraphs  4.a.  through  e.  of  this 
unit.  Conformance  to  the  cleanup 
standards  in  paragraphs  4.a.  through  e. 
of  this  unit  shall  be  verified  by 
postcleanup  sampling  as  specified  in 
Unit  V.  At  such  times  as  outdoor 
electrical  substations  and  other 
restricted  access  areas  are  converted  to 
another  use,  the  spill  site  shall  be 
cleaned  up  to  the  non-restricted  access 
area  requirements. 

a.  Furnishings,  toys,  and  other  easily 
replaceable  household  items  shall  be 
disposed  of  in  accordance  with  the 
provisions  of  40  CFR  761.60  and 
replaced  by  the  responsible  party. 

b.  Indoor  solid  surfaces  and  high- 
contact  outdoor  solid  surfaces  (see 
definition  of  high  contact  residential/ 
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commercial  surfaces  in  Unit  III)  shall  be 
cleaned  to  10  ^g/lOO  cm^  (as  measured 
by  standard  wipe  tests). 

c.  Indoor  vault  areas,  and  low-contact, 
outdoor,  impervious  solid  surfaces  shall 
be  decontaminated  to  10  M^g/lOO  cm*. 

d.  At  the  option  of  the  responsible 
party,  low-contact,  outdoor, 
nonimpervious  solid  surfaces  shall  be 
either:  (1)  cleaned  to  10  fJ-g/lOO  cm*;  or 
(2)  cleaned  to  100  fig/lOO  cm*  and 
encapsulated.  The  Regional 
Administrator,  however,  retains  the 
authority  to  disallow  the  encapsulation 
option  for  a  particular  spill  situation 
upon  finding  that  the  uncertainties 
associated  with  that  option  pose  special 
concerns  at  that  site.  That  is,  the 
Regional  Administrator  would  not 
permit  encapsulation  if  he/she 
determined  that  if  the  encapsulation 
failed  the  failure  would  create  an 
imminent  hazard  at  the  site. 

e.  Soil  contaminated  by  the  spill  will 
be  decontaminated  to  10  ppm  PCBs  by 
weight,  provided  that  soil  is  excavated 
to  a  minimum  depth  of  10  inches.  The 
excavated  soil  will  be  replaced  with 
clean  soil  (i.e.,  containing  less  than  1 
ppm  PCBs],  and  the  spill  site  will  be 
restored  (e.g.,  replacement  of  turf). 

5.  Records.  The  responsible  party  or 
appropriate  agent  shall  document  the 
cleanup  with  records  of 
decontamination.  The  records  must  be 
maintained  for  a  period  of  5  years.  The 
records  and  certification  shall  consist  of 
the  following: 

a.  Identification  of  the  source  of  the 
spill  (e.g.,  type  of  equipment.) 

b.  Estimated  or  actual  date  and  time 
of  the  spill  occurrence. 

c.  The  date  and  time  cleanup  was 
completed  or  terminated  (if  cleanup  was 
delayed  by  emergency  or  adverse 
weather  the  nature  and  duration  of  the 
delay). 

d.  A  brief  description  of  the  spill 
location  and  the  nature  of  the  materials 
contaminated  (this  information  should 
include  whether  the  spill  occurred  in  an 
outdoor  electrical  substation,  other 
restricted  access  location,  or  in  a 
nonrestricted  access  area). 

e.  Precleanup  sampling  data  used  to 
establish  the  spill  boundaries  if  required 
because  of  insufficient  visible  traces, 
and  a  brief  description  of  sampling 
methodology  used  to  establish  the  spill 
boundaries. 

f.  A  brief  description  of  the  solid 
surfaces  cleaned. 

g.  Approximate  depth  of  soil 
excavation  and  the  amoimt  of  soil 
removed. 

h.  Postcleanup  verification  sampling 
data  and.  if  not  otherwise  apparent  from 
the  documentation,  a  brief  description  of 


the  sampling  methodology  and 
analytical  technique  used. 

While  not  required  for  compliance 
with  this  policy,  information  on  the 
estimated  cost  of  cleanup  (by  man- 
hours,  dollars,  or  both)  would  be  useful 
if  maintained  in  the  records. 

EPA  will  soon  issue  for  publication  in 
the  Federal  Register  a  proposed  rule  to 
require  these  recordkeeping  measures  to 
facilitate  EPA's  monitoring  of  PCB  spill 
cleanups. 

V.  Sampling  Requirements 

Postcleanup  sampling  is  required  to 
verify  the  level  of  cleanup  under  Unit 
IV.C.  2  tlkrough  4.  The  responsible  party, 
or  designated  agent,  may  use  any 
statistically  valid,  reproducible, 
sampling  scheme  (either  random 
samples  or  grid  samples),  provided  that 
the  requirements  of  paragraphs  1.  and  2. 
of  this  unit  are  satisfied. 

1.  The  sampling  area  is  the  greater  of 

(1)  an  area  equal  to  the  area  cleaned 
plus  an  additional  1-foot  boundary,  or 

(2)  an  area  20  percent  larger  than  the 
original  area  of  contamination. 

2.  The  sampling  scheme  must  ensure 
95  percent  confidence  against  false 
positives. 

3.  The  number  of  samples  must  be 
sufficient  to  ensure  that  areas  of 
contamination  of  a  radius  of  2  feet  or 
more  within  the  sampling  area  will  be 
detected,  except  that  the  minimum 
number  of  samples  is  3  and  the 
maximum  number  of  samples  is  40. 

4.  The  sampling  scheme  must  include 
calculation  for  expected  variability  due 
to  analytical  error. 

EPA  recommends  the  use  of  the 
sampling  scheme  developed  by  the 
Midwest  Research  Institute  (MRl)  for 
use  in  EPA  enforcement  inspections: 
"Verification  of  PCB  Spill  Cleanup  by 
Sampling  and  Analysis."  Guidance  for 
the  use  of  this  sampling  scheme  is 
available  in  the  N4R1  report  "Field 
Manual  for  Grid  Sampling  of  PCB  Spill 
Sites  to  Verify  Cleanup."  Both  the  MRI 
sampling  scheme  and  the  guidance 
document  are  available  from  the  TSCA 
Assistance  Office  at  the  address  and 
telephone  number  given  under  "FOR 
FURTHER  INFORMATION 
CONTACT."  The  major  advantage  of 
this  sampling  scheme  is  that  it  is 
designed  to  characterize  the  degree  of 
contamination  within  the  entire 
sampling  area  with  a  high  degree  of 
confideoce  while  using  fewer  samples 
than  any  other  grid  or  random  sampling 
scheme.  This  sampling  scheme  also 
allows  some  sites  to  be  characterized  on 
the  basis  of  composite  samples. 

At  its  discretion,  EPA  may  take 
samples  from  any  spill  site.  If  EPA's 
sampling  indicates  that  the  remaining 


concentration  level  exceeds  the  required 
level  EPA  will  require  further  cleanup. 
For  this  purpose,  the  numerical  level  of 
cleanup  required  for  spills  cleaned  in 
accordance  with  Unit  IV.B  are  deemed 
to  be  the  equivalent  of  numerical 
cleanup  requirements  required  for 
cleanups  under  Unit  IV.C.  2  through  4. 
EPA  may  sample  using  its  best 
engineering  judgment,  a  statistically 
valid  random  or  grid  sampling 
technique,  or  both.  When  using 
engineering  judgment  or  random  "grab" 
samples,  EPA  will  take  into  account  that 
there  are  limits  on  the  power  of  a  grab 
sample  to  dispute  statistically  based 
sampling  of  the  type  required  of  the 
responsible  party.  EPA  headquarters 
will  provide  guidance  to  the  EPA  regions 
on  the  degree  of  certainty  associated 
with  various  grab  sample  results. 

VI.  EPA  Enforcement  and  the  Effect  of 

Compliance  With  This  Policy 

Although  a  spill  of  material  containing 
50  ppm  or  greater  PCBs  is  considered 
improper  PCB  disposal,  this  policy 
establishes  requirements  that  EPA 
considers  to  be  adequate  cleanup  of  the 
spilled  PCBs.  Cleanup  in  accordance 
with  this  policy  means  compliance  with 
the  procedural  as  well  as  the  numerical 
requirements  of  this  policy.  Compliance 
with  this  policy  creates  a  presumption 
against  both  enforcement  action  for 
penalties  and  the  need  for  further 
cleanup  under  TSCA.  The  Agency 
reserves  the  right,  however,  to  initiate 
appropriate  action  to  compel  cleanup 
where,  upon  review  of  the  records  of 
cleanup,  EPA  finds  that  the 
decontamination  levels  in  the  policy 
have  not  been  achieved.  The  Agency 
also  reserves  the  right  to  seek  penalties 
where  the  Agency  believes  that  the 
responsible  party  has  not  made  a  good 
faith  effort  to  comply  with  all  provisions 
of  this  policy,  such  as  prompt 
notification  of  EPA  of  a  spill,  ! 

recordkeeping,  etc. 

EPA's  exercise  of  enforcement 
discretion  does  not  preclude 
enforcement  action  under  other 
provisions  of  TSCA  or  any  other  Federal 
statute.  This  includes,  even  in  cases 
where  the  numerical  decontamination         i 
levels  set  forth  in  this  policy  have  been 
met,  civil  or  criminal  action  for  penalties 
where  EPA  believes  the  spill  to  have 
been  the  result  of  gross  negligence  or 
knowing  violation. 

The  TSCA  policy  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

This  concludes  EPA's  TSCA  policy. 
Unit  VII,  which  follows,  contains  the 
rationale  for  the  policy,  the  data  on 
which  the  policy  was  based,  and  the 
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areas  in  which  EPA  lacks  data.  EPA 
solicits  information  to  fill  those  gaps. 

VII.  Development  of  the  TSCA  Spill 
Cleanup  Policy 

As  will  become  apparent  in  the 
discussion  below,  there  are  gaps  in  the 
information  which  was  available  to  the 
Agency  in  developing  the  TSCA  policy. 
The  EPA  designed  the  TSCA  policy  to 
enable  the  Agency  and  the  regulated 
industry  to  gather  data  for  filling  the 
gaps.  In  all  cases,  through  the  cleanup 
levels  established  in  the  TSCA  policy 
and  by  retaining  authority  to  require 
additional  cleanup  where  warranted, 
EPA  has  placed  sufficient  controls  on 
the  party  responsible  for  cleanup  to 
ensure  that  future  PCB  spills  will  be 
cleaned  to  levels  that  do  not  pose  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  The  TSCA 
policy  reflects  the  Agency's  best 
judgment  in  light  of  available 
information.  However,  the  Agency 
welcomes  comment  on.  and  additional 
relevant  information  about,  the  TSCA 
policy. 

A.  Risks  Posed  by  Leaks  and  Spills  of 
PCBs 

1.  Frequency,  amount,  and  nature  of 
leaks  and  spills.  The  TSCA  policy 
establishes  the  mea.surps  which  EPA 
considers  to  constitute  adequate 
cleanup  of  PCB  contamination  resulting 
from  activities  regulated  under  TSCA. 
EPA  expects  that  the  TSCA  policy  will 
be  most  frequently  applied  to  leaks  and 
spills  of  PCBs  which  occur  during  the 
use  of  authorized  equipment  such  as 
electrical  transformers  and  capacitors. 
Thus,  EPA's  evaluation  of  the  risks 
posed  by  spills  of  PCBs  and  the  costs 
associated  with  cleanup  following  these 
spills  focuses  primarily  on  leaks  and 
spills  of  PCBs  from  electrical 
transformers  and  capacitors. 

EPA  estimates  that  there  are  121.000 
(askarel)  PCB  Transformers  currently  in 
use.  over  20  million  mineral  oil 
transformers  contaminated  with  PCBs 
currently  in  use.  and  over  2.8  million 
large  PCB  Capacitors  currently  in  use. 
Available  data  indicate  that  on  an 
annual  basis,  about  3.3  percent  of 
(askarel)  PCB  Transformers  in  use  will 
leak  or  spill  PCBs.  The  average  PCB  leak 
or  spill  from  a  PCB  Transformer  is  5.3 
gallons,  or  about  66  pounds  of  PCBs.  On 
an  annual  basis,  EPA  expects  that  about 
264,000  pounds  of  PCBs  are  leaked  or 
spilled  into  the  environment  from  PCB 
Transformers. 

EPA  expects  that  about  17.000  of  these 
PCB  Transformers  are  located  in 
electrical  substations,  where  37.000 
pounds  of  spilled  PCBs  would  be 
expected  to  be  released  each  year.  EPA 


expects  that  about  27.000  PCB 
Transformers  are  located  in  industrial 
facilities,  where  an  estimated  59.000 
pounds  of  PCBs  are  spilled  each  year. 
Finally.  77.000  PCB  Transformers  are 
located  in  other  areas  (most  Hkely.  in  or 
near  commercial  buildings),  where  an 
estimated  168.000  pounds  of  PCBs  are 
released  each  year. 

EPA  expects  that  of  the  over  20 
million  PCB-containing  mineral  oil 
transformers  in  use,  76  percent  are 
located  in  residential  neighborhoods 
and  public  areas  (i.e.,  schools,  shopping 
centers,  etc.).  The  majority  of  these 
transformers  contain  less  than  500  parts 
per  million  PCBs.  Available  data 
indicate  that  the  average  leak  or  spill  of 
PCBs  from  mineral  oil  transformers 
contains  less  than  one-tenth  of  a 
tablespoon  of  PCBs.  or  0.06  ounce  of 
PCBs.  On  an  annual  basis.  EPA  expects 
that  627  pounds  of  PCBs  are  spilled  from 
mineral  oil  transformers  in  residential 
and  public  areas.  The  remaining  mineral 
oil  transformers  are  located  in  outdoor 
electrical  substations,  industrial 
facilities,  and  rural  areas.  EPA  estimates 
that  less  than  200  pounds  of  PCBs  are 
leaked  from  these  transformers  each 
year. 

Based  on  available  data,  EPA 
estimates  that  there  are  over  2^  million 
PCB  Capacitors  in  use.  Of  these  2.8 
million  capacitors,  EPA  estimates  that 
1.6  million  are  in  use  in  substations  or 
generating  facilities  and  1.2  million  are 
inside  buildings  and  on  utility  poles 
throughout  the  distribution  system.  Of 
the  1.8  million  PCB  Capacitors  in  use  in 
electrical  substations.  EPA  expects  that 
over  12.000  leak  each  year,  releasing 
about  200,000  pounds  of  PCBs.  Of  the  1.2 
million  PCB  Capacitors  in  use  inside 
buildings  and  on  utility  poles,  EPA 
expects  that  over  9,000  leak  each  year, 
releasing  about  154.000  pounds  of  PCBs. 

Electrical  transformers  generally 
contain  100  times  the  amount  of  PCBs 
contained  within  PCB  Capacitors.  PCB 
Transformers  typically  contain  between 
300  and  500  gallons  of  PCB  dielectric 
fluid,  while  PCB  Capacitors  generally 
contain  about  3  gallons  of  PCB  dielectric 
fluid.  Unlike  PCB  Transformer  spills,  the 
majority  of  PCB  Capacitor  spills  involve 
the  violent  rupture  of  the  capacitor  and 
the  spraying  of  PCBs.  Thus.  PCBs  spilled 
from  energized  capacitors  are  generally 
more  widely  distributed  in  the  spill  area 
than  PCBs  spilled  from  transformers. 
Available  data  indicate  that  for  over  80 
percent  of  capacitor  spills,  PCBs  are 
distributed  as  far  as  11  feet  from  the 
center  of  the  spill. 

PCBs  spilled  from  transformers  are 
more  likely  to  leak  from  gaskets  and 
valves,  and  the  area  contaminated  from 
these  types  of  spills  is  more  directly 


related  to  the  amount  of  spilled  material 
than  is  the  case  for  explosive  ruptures, 
such  as  occur  from  energized  capacitors. 
EPA  conducted  a  crude  experiment  in 
order  to  predict  the  maximum  lateral 
spread  of  PCBs  from  other  than 
explosive  ruptures  of  electrical 
transformers:  the  maximum  spread  of 
water  on  low-porosity  surfaces  was 
tested  and  assumed  to  be  equivalent  to 
the  maximum  lateral  spread  of  PCBs 
and  PCB-contaminated  oils  on  soil.  EPA 
found  that  for  every  gallon  of  material 
spilled,  one  could  expect  a  maximum 
area  of  contamination  of  about  3  square 
meters  (m^*).  Although  with  time  one 
would  see  a  slight  increase  in  lateral 
spread  (assuming  no  runoff),  for  the 
most  pari,  a  1  gallon  spill  of  PCB 
material  from  a  transformer  cleaned  up 
within  2  weeks  of  the  spill  would  not  be 
expected  to  contaminate  greater  than  a 
3m*  area.  This  assumes  of  course  that 
the  material  has  not  been  tracked  into 
other  areas  in  the  interim  and  that 
weather  conditions  have  not  caused 
further  lateral  spread.  Spills  of  PCBs 
from  deenergized  capacitors,  other 
authorized  equipment,  and  containers  of 
PCBs  would  be  expected  to  behave  in  a 
similar  manner  to  leaks  and  spills  of 
PCBs  from  non-explosive  transformer 
spills. 

To  summarize,  the  total  amount  of 
PCBs  released  from  electrical 
transformers  and  capacitors  each  year 
from  leaks  and  spills  of  PCBs  is 
estimated  at  about  620.000  pounds  (out 
of  an  estimated  163  million  pounds  of 
PCBs  in  use  in  this  equipment).  Of  these 
PCBs.  38  percent  are  spilled  in  electrical 
substations  and  62  percent  of  these 
PCBs  are  spilled  in  residential/ 
commercial  areas,  rural  areas,  and 
industrial  facilities.  The  majority  of 
spilled  PCBs  are  spilled  from  capacitors, 
and  capacitor  spills  typically  result  from 
violent  ruptures  and  lead  to  the 
distribution  of  PCBs  at  distances  as  far 
away  as  11  feet  from  the  center  of  the 
spill  (total  average  spill  area  is  about 
380  square  feet). 

PCBs  spilled  from  deenergized 
capacitors,  transformers  (excluding 
transformers  involved  in  fires),  other 
authorized  equipment,  and  PCB 
Containers  generally  involve  nonviolent 
ruptures  and  the  maximum  spread  of  the 
spilled  material  can  be  estimated  by 
assuming  3m*  of  contamination  per 
gallon  of  spilled  material. 

2.  Toxicity  and  environmental 
persistence.  EPA  has  concluded  that 
PCBs  are  both  toxic  and  persistent.  In 
eariier  rulemakings  and  Agency  PCB 
health  effects  review  documents.  EPA 
has  determined  that  persons  exposed  to 
PCBs  can  develop  chloracne  (a 
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disfiguring  skin  uincssj.  anu  that  based 
on  laboratory  animal  data,  there  is  a 
potential  for  reproductive  effects  and 
developmental  toxicity  as  well  as 
oncogenicity  in  humans  exposed  to 
PCBs.  EPA  has  also  concluded  that 
PCBs  are  resistant  to  degradation  and 
that  they  bioaccumulate  and 
bioconcentrate  in  the  fatty  tissue  of 
organisms.  PCBs  are  very  stable 
compounds  which  can  persist  for  years 
when  released  into  the  environment.  A 
more  detailed  discussion  of  EPA's 
findings  on  the  health  effects  of  PCBs 
can  be  found  in  the  July  10, 1986  Federal 
Register  (51  PR  28172). 

Recently,  the  Office  of  Health  and 
Environmental  Assessment  (OHEA)  at 
EPA  developed  draft  health  advisories 
for  PCBs  in  soil  for  use  by  EPA's  Office 
of  Emergency  and  Remedial  Response 
(OERR).  These  health  advisory  levels 
are  to  be  used  as  guidelines  for  initiating 
removal  action  for  sites  contaminated 
with  PCBs.  The  draft  health  advisories 
developed  by  OHEA  address  both  the 
oncogenic  risks  and  other  than 
oncogenic  risks  posed  to  humans  by 
exposures  to  PCBs  in  soils  at  various 
levels. 

The  cancer  potency  slope  factor  for 
PCBs  has  been  estimated  by  EPA's 
Cancer  Assessment  Group  (CAG)  and 
the  Office  of  Toxic  Substances  (OTS)  to 
be  4.34  (mg/kg/day)-'  and  3.57  (mg/kg/ 
day)"',  respectively.  An  average  of 
these  values  (4.0  (mg/kg/day)"*)  was 
used  in  the  OHEA  draft  health 
advisories  as  the  PCB  cancer  potency 
factor.  The  OHEA  calculation  of  the 
human  dose  associated  with  a  IX 10"® 
level  of  oncogenic  risk  is  0.0175 
microgram/day.  The  Agency's 
assessment  of  risks  associated  with 
dermal  and  inhalation  exposure  to  PCBs 
on  solid  surfaces  was  also  based  upon  a 
cancer  potency  slope  factor  of  4.0  (mg/ 
kg/day)- »  for  PCBs. 

3.  Potential  for  exposure  to  spilled 
PCBs.  In  evaluating  potential  routes  of 
exposure  to  PCBs  which  are  leaked  and 
spilled,  EPA  looked  at  the  potentional 
for  exposure  in  nonrestricted  access 
areas,  restricted  access  areas,  and 
restricted  access,  outdoor  electrical 
substations.  Further,  since  the  TSCA 
policy  is  designed  to  apply  to  the  large 
majority  of  spill  situations,  EPA  focused 
on  the  routes  of  potential  exposure 
associated  with  typical  spill  situations. 
Unique  spill  scenarios  which  present 
greater  potential  exposures  or  additional 
routes  of  exposure  are  excluded  from 
application  of  the  cleanup  levels  in  the 
TSCA  policy. 

In  developing  the  cleanup  standards 
for  PCB  spills  into  soil  and  other  ground 
media,  EPA  relied  primarily  on  the 
exposure  and  risk  analysis  in  the  OHEA 


health  advisories  for  PCBs  in  soil. 
Exposure  estimates  used  to  evaluate  the 
risk  associated  with  various  cleanup 
standards  for  solid  surfaces  such  as 
metals,  wood,  asphalt,  and  concrete 
were  developed  by  the  EPA's  Office  of 
Toxic  Substances.  Neither  the  OHEA 
assessment  for  PCBs  in  soil  nor  the  OTS 
estimates  of  exposure  to  PCBs  in  soil 
assume  PCB  contamination  of  other 
potential  exposure  pathways  such  as 
surface  water,  drinking  water  supplies, 
sewer  systems,  vegetable  gardens,  or 
grazing  lands. 

EPA  believes  that  the  large  majority 
of  spills  which  occur  after  the  effective 
date  of  the  TSCA  policy  will  not  involve 
these  ajiditional  routes  of  exposure. 
Those  Exceptional  spill  situations  which 
would  result  in  these  additional  routes 
of  exposure  are  excluded  from  the 
TSCA  policy  and  must  be  cleaned  up  to 
levels  determined  by  the  appropriate 
EPA  regional  office.  EPA  excluded  these 
spill  situations  from  the  scope  of  the 
policy  because  such  spills  may  have  to 
be  cleaned  up  to  lower  levels  in 
recognition  of  the  potential  for 
additional  human  exposures.  Whether 
or  not  Biore  stringent  cleanup  standards 
are  neoessary  for  these  exceptional  spill 
situations,  the  additional  routes  of 
potential  exposure  require  some  degree 
of  evaluation  on  a  case-by-case  basis 
before  making  a  final  decision  on 
appropriate  cleanup  levels  in  such 
circumstances. 

Further,  spills  of  PCBs  into  sand,  soil, 
gravel,  and  other  similar  materials  in 
special  areas  within  the  residential/ 
commercial  setting  (i.e.,  areas  where 
people  may  come  into  repeated  daily 
contact,  such  as  children's  sandboxes, 
spills  which  pose  particular  concerns 
about  future  ground  water 
contamination,  spills  which  involve  the 
combustion  of  PCBs  (and  the  possible 
formation  of  toxic  combustion 
byproducts  such  as  polychlorinated 
dibenaofurans  (PCDFs)  and 
polychlorinated  dibenzodioxins 
(PCDDs)),  and  spills  onto  farmland  may 
be  required  to  be  cleaned  up  to  lower 
levels,  in  recognition  of  the  increased 
potential  for  exposure.  The  EPA  regional 
offices  should  be  contacted  for  guidance 
on  appropriate  cleanup  for  these  types 
of  spits. 

The  OTS  dermal  exposure 
assessments  for  PCBs  on  solid  surfaces 
such  as  metal,  concrete,  and  asphalt 
assume  that  PCBs  are  transferred  to  the 
skin  at  a  relatively  high  rate  (50  percent 
or  more).  This  assumption  is  based  on 
the  results  of  an  EPA-sponsored  study 
on  the  transfer  of  PCBs  from  glass  and 
unpainted  metal  to  skin  (human  skin 
and  pig  skin)  upon  contact.  EPA 
currently  lacks  data  on  the  rate  of 


transfer  of  PCBs  from  rougher,  porous    • 
surfaces  such  as  concrete,  asphalt  or 
wood  to  human  skin.  Although  EPA 
expects  that  the  transfer  rate  may  be 
significantly  lower  for  rough,  porous 
surfaces,  in  the  absence  of  more 
extensive  data,  EPA  has  assumed  that 
the  transfer  rate  would  be  the  same  as 
for  glass  and  unpainted  steel. 

a.  Exposures  in  nonrestricted  access 
areas.  Areas  which  do  not  limit  public 
access  by  man-made  or  naturally 
occurring  barriers  (i.e.,  residential, 
commercial,  and  unrestricted  access     i 
rural  areas)  generally  present  the 
greatest  potential  for  a  high  degree  of 
human  exposure  to  spilled  PCBs.  Spills 
of  PCBs  in  residential/commercial  areas 
may  involve:  (1)  The  contamination  of 
soil,  grass,  sand,  gravel,  and  other 
ground  materials;  (2)  the  contamination 
of  outdoor  solid  surfaces  such  as  metal, 
concrete,  asphalt,  and  wood;  (3)  the 
contamination  of  indoor  solid  surfaces 
such  as  ceilings,  walls,  and  floors:  (4) 
the  contamination  of  indoor  vault  areas; 
and  (5)  the  contamination  of  household 
items  such  as  clothing,  toys,  and  patio 
furniture. 

Spills  of  PCBs  in  unrestricted  access 
rural  areas  may  involve  the 
contamination  of  materials  like  those 
hsted  under  paragraphs  (1)  and  (2)  of 
this  unit.  Since  human  exposures  to 
PCBs  spilled  in  unrestricted  access  rural 
areas  may  at  times  approach  levels  of 
exposure  in  residential/commercial 
areas,  EPA  has  included  unrestricted 
access  rural  areas  under  the  standards 
for  residential/commercial  spills. 
Typical  exposures  would,  however,  be 
expected  to  be  lower  in  rural  areas 
compared  to  typical  exposures  in  the 
residential/commercial  setting. 

i.  Exposures  from  outdoor  spills  into 
soil.  sand,  gravel,  and  other  similar 
materials.  The  principal  routes  of 
exposure  to  PCBs  spilled  into  soil  in 
residential  areas  would  be  through 
inhalation  and  ingestion.  Dermal 
exposures  may  also  occur,  although  EPA 
expects  that  the  PCBs  will  adsorb  to  the 
soil  particles,  reducing  the  rate  of 
dermal  absorption.  OHEA  has 
calculated  the  expected  levels  of  human 
exposure  to  PCBs  through  inhalation 
and  ingestion  when  PCBs  are  present  at 
different  levels  in  soil. 

The  OHEA  assessment  concludes  that 
a  PCB  level  of  1  to  6  ppm  PCBs  in  soil  in 
a  residential/commercial  area  would  be 
associated  with  a  1  x  10"  *  level  of 
oncogenic  risk.  OHEA  assumed  that  the 
contaminated  area  is  0.5  acre  (18,225 
square  feet),  that  0.6  gram  of  soil  is 
ingested  per  day  at  ages  0  to  6,  and  that 
the  population  is  exposed  for  50  percent 
of  their  lifetime.  The  placement  of  a  10- 
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inch  cap  of  clean  soil  on  top  of  soil 
containing  1  to  6  ppm  PCBs  reduces  the 
expected  level  of  oncogenic  risk  by  an 
order  of  magnitude  (tolxlO'^. 

ii.  Exposures  to  spills  onto  solid 
surfaces— a.  Outdoor  surfaces.  PCBs 
spilled  onto  outdoor  solid  surfaces  such 
as  metal,  concrete,  asphalt,  or  utility 
poles  in  residential  areas  would  result  in 
some  inhalation  exposures  and 
infrequent  dermal  exposure.  For  solid 
surfaces  to  which  people  would  be 
expected  to  have  frequent  contact, 
higher  levels  of  dermal  exposure  would 
be  expected. 

Examples  of  low-contact  outdoor  solid 
surfaces  include  asphalt  and  concrete 
roadways,  roof  areas,  unmanned 
machinery,  concrete  pads  beneath 
electrical  equipment,  curbing,  and 
external  structural  building  components. 
The  estimated  level  of  oncogenic  risk 
associated  with  exposures  to  low- 
contact  outdoor  surfaces  in  residential/ 
commercial  settings  (using  reasonable 
worst-case  assumptions  about 
exposures  to  surface  levels  of  10  fig/lOO 
cm^  is  between  1x10" 'and  1x10"*. 

Sidewalks  and  patios  where  children 
play,  fences,  and  automobiles  are 
examples  of  residential/commercial 
surfaces  to  which  people  may  come  into 
frequent  daily  contact.  The  estimated 
level  of  oncogenic  risk  associated  with 
exposures  to  such  higher  contact 
outdoor  surfaces  in  residential/ 
commercial  settings  (using  reasonable 
worst-case  assumptions  about 
exposures  to  surfaces  levels  of  0.5  to  1.0 
jig/lOO  cm^  is  between  1  X10"=>  and 
IX 10"*. 

b.  Indoor  surfaces.  Spill  onto  indoor 
hard  surfaces  may  occur  when  outdoor 
electrical  equipment  ruptures 
catastrophically  and  sprays  PCBs  into  a 
room  through  an  open  window  or  door. 
Spills  onto  indoor  hard  surfaces  may 
also  occur  when  electrical  equipment 
inside  a  building  leaks  or  spills  PCBs 
and  the  leaked  or  spilled  PCBs  are 
distributed  outside  the  electrical 
equipment  room  into  other  areas  of  the 
building  through  ventilation  equipment 
and  ductwork  or  by  tracking.  Inhalation 
exposures  and  dermal  exposures  would 
be  expected  following  a  spill  of  PCBs 
onto  an  indoor  hard  surface.  Based  on 
EPA's  assessment  of  the  risks  posed  by 
spills  of  PCBs  onto  indoor  hard  surfaces, 
dermal  exposures  would  be  expected  to 
be  the  exposure  route  of  highest  concern 
(inhalation  exposures  to  residual  indoor 
PCB  levels  of  10  ;ig/l00  cm'  are 
associated  with  a  1  x  10"*  level  of 
oncogenic  risk,  while  dermal  exposures 
to  this  same  level  of  PCBs  on  a  low- 
contact  indoor  surface  are  associated 
with  a  1  X  10"»  level  of  oncogenic  risk). 


From  a  perspective  of  dermal 
exposure,  there  are  two  types  of 
potentially  contaminated  surfaces:  low- 
contact  surfaces  and  high-contact 
surfaces.  Low-contact  surfaces  are  those 
which  are  infrequently  touched.  In  a 
residential/commercial  setting,  ceilings 
and  wall  areas  above  6  feet  in  height 
would  be  considered  low-contact 
surfaces.  High-contact  surfaces  are 
those  which  are  repeatedly  contacted, 
often  for  relatively  long  periods  of  time. 
High-contact  surfaces  in  a  residential/ 
commercial  area  include  uncovered 
flooring,  wall  areas  below  6  feet  in 
height,  stairways,  bannisters,  and 
railings.  The  estimated  level  of 
oncogenic  risk  associated  with  dermal 
exposures  to  1  fAg/lOO  cm»  of  PCBs  on 
low-contact  indoor  hard  surfaces  is 
between  1  x  10"*  and  1  x  10"*.  The 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  has  reported 
that  0.5  ng/lOO  cm'  is  background  level 
of  PCBs  on  indoor  hard  surfaces,  and 
this  level  of  residual  contamination  on  a 
high-contact  indoor  hard  surface  would 
be  associated  with  a  level  of  oncogenic 
risk  between  1  x  10"*  and  1  x  10"*. 
c.  Easily  replaceable/high-contact 
items.  PCBs  released  from  electrical 
transformers  or  capacitors  in  indoor 
residential/commercial  areas  may  result 
in  the  contamination  of  nonstructural, 
easily  replaceable  materials  to  which 
people  have  repeated  daily  contact  (i.e.. 
clothing,  household  furnishings,  paper, 
notepads,  office  supplies,  patio  furniture, 
toys,  swingsets.  etc.).  Since  PCBs  are 
expected  to  be  readily  absorbed  through 
the  skin,  dermal  contact  with  PCBs 
spilled  onto  these  types  of  high-contact 
materials  could  result  in  significant 
exposures.  Materials  such  as  paper, 
clothing,  and  toys  would  themselves 
absorb  the  PCBs  and  be  difficult,  if  not 
impossible,  to  clean  completely.  These 
materials  would,  however,  be  expected 
to  release  the  PCBs  slowly,  resulting  in 
continued  dermal  exposures  to  low 
levels  of  PCBs  over  a  prolonged  period 
of  time.  Depending  upon  the  extent  of 
contamination,  inhalation  exposures 
from  these  types  of  contaminated  high- 
contact  materials  could  also  be 
significant. 

iii.  Spills  in  indoor  vault  areas — a. 
Transformer  vault  areas  and  electrical 
equipment  rooms.  One  of  the  more 
common  areas  of  PCB  contamination 
from  leaks  and  spills  of  PCBs  from  inuse 
electrical  equipment  are  indoor 
transformer  vault  areas  and  electrical 
equipment  rooms.  Exposures  to  PCBs 
may  occur  through  both  inhalation  and 
dermal  routes,  although  since  many 
transformer  vaults  and  electrical 
equipment  rooms  are  well  ventilated 


(reducing  airborne  PCB  concentrations 
in  the  vaults),  the  route  of  exposure  of 
highest  concern  in  an  electrical 
equipment  room  would  be  the  dermal 
route.  From  the  perspective  of  inhalation 
exposures  alone,  residual  PCB  levels  of 
10  |ig/l00  cm'  would  be  associated  with 
oncogenic  risks  below  1  x  10"*.  Dermal 
exposures  to  PCBs  on  floors,  ceilings, 
and  walls  in  vault  areas  would  be 
expected  to  be  less  than  dermal 
exposures  to  PCBs  on  low-contact 
surfaces  in  residential/commercial 
areas  because  of  less  frequent  contact 
with  the  contaminated  surfaces. 
Residual  PCB  levels  (on  ceilings,  floors, 
and  walls)  of  10  ^ig/lOO  cm'  in  vault 
areas  would  be  associated  with  a  1  x 
10"*tol  X  10"' level  of  oncogenic  risk, 
b.  Exposures  in  industrial  and  other 
restricted  access  (nonsubstation) 
locations.  PCB  spills  in  the  industrial 
setting  may  result  in:  (1)  Outdoor 
contamination  of  soil,  sand,  gravel,  and 
other  similar  materials:  (2) 
contamination  of  both  indoor  and 
outdoor  hard  surfaces;  and  (3)  indoor 
contamination  of  vault  areas  and 
electrical  equipment  rooms. 

i.  Outdoor  contamination  of  soil,  sand, 
etc.  The  principal  route  of  human 
exposure  to  PCBs  from  a  spill  in  soil  is 
through  the  inhalation  route.  Soil 
ingestion  and  dermal  contact  with  soil 
would  not  be  expected  to  be  significant 
routes  of  exposure  at  a  restricted  access 
site.  PCB  levels  in  soil  of  25  ppm  would 
present  less  than  a  1   x  10"'  level  of 
oncogenic  risk  to  people  on-site  who 
work  more  than  0.1  km  from  the  actual 
spill  area  (assuming  that  the  spill  area  is 
less  than  0.5  acre). 

ii.  Contamination  of  hard  surfaces. 
Hard  surfaces  which  may  become 
contaminated  in  an  industrial  area 
include  items  such  as  lathes  and  other 
types  of  industrial  equipment  and 
machinery,  in  addition  to  surfaces  such 
as  asphalt,  concrete,  and  wood.  In 
industrial  areas,  outdoor  hard  surfaces 
such  as  concrete,  asphalt,  and  structural 
building  components  would  not  be 
expected  to  result  in  as  frequent 
exposures  as  may  occur  for  these 
surfaces  in  a  residential/commercial 
area.  Thus,  residual  PCB  levels  on  these 
outdoor  industrial  surfaces  of  100  fig/lOO 
cm'  (following  cleanup  of  an  "askarel" 
spill)  would  not  be  expected  to  result  in 
significant  exposures. 

Indoor  contamination  of  structural 
building  components  in  industrial  areas 
(e.g.,  ceilings,  walls,  and  floors)  and 
contamination  of  vaults  or  electrical 
equipment  rooms  would  result  in  some 
inhalation  exposures,  but  the  principal 
route  of  exposure  would  be  expected  to 
be  through  dermal  contact.  Residual 
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PCB  levels  ol  lU  ^g/iuo  cm'  on  indoor 
low-contact  surfaces  in  industrial  areas 
would  not  be  expected  to  result  in 
significant  exposures. 

The  highest  exposure  to  surface 
contamination  in  an  industrial  setting 
would  be  to  industrial  workers  using 
machinery  contaminated  with  PCBs. 
Such  workers  may  experience  repeated 
dermal  exposures  to  PCBs,  and  others 
may  also  experience  such  exposures  if 
this  equipment  is  sold,  transported  and/ 
or  reused.  Dermal  contact  with  PCBs 
may  also  lead  to  oral  exposures  during 
meals  and  while  smoking.  Depending 
upon  the  level  of  contamination, 
inhalation  may  also  be  significant,  since 
workers  using  machinery  are  expected 
to  be  in  close  proximity  to  the 
equipment  during  its  use.  Higher  levels 
of  inhalation  exposure  can  be 
anticipated  if  the  contaminated 
equipment  is  operated  under  conditions 
of  elevated  temperature,  since  this 
would  increase  the  volatility  of  any 
PCBs  present  on  the  equipment. 
Residual  PCB  levels  of  0.5  ;ig/lOO  cm' 
(reported  by  NIOSH  as  the  background 
level  for  PCBs)  on  these  types  of  high- 
contact  surfaces  would  not  result  in 
significant  exposures. 

c.  Exposures  in  outdoor  electrical 
substations.  PCBs  released  from 
transformers  or  capacitors  in  fenced-off 
electrical  substations  pose  little  risk  of 
directly  exposing  members  of  the 
general  population  to  PCBs.  Electrical 
substations  are  typically  located  at 
distances  greater  than  0.1  kilometer 
from  population  areas  and  are  generally 
fenced  off  to  restrict  access  to 
authorized  maintanance  personnel  only. 
Dermal  and  inhalation  exposures  by 
maintenance  workers  would,  however, 
occur  during  servicing  activities,  an  oral 
exposures  may  result  from  the  transfer 
of  PCBs  from  the  hands  to  the  mouth 
during  meals  or  while  smoking. 
Populations  located  at  distances  of 
greater  than  0.1  kilometer  from  the  site 
of  the  spill  may  incur  inhalation 
exposures.  However,  the  OHEA 
assessment  document  indicates  that 
PCB  levels  in  soil  between  220  and  1,300 
ppm  present  a  1   X  10"'  level  of 
oncogenic  risk  to  populations  located  at 
distances  of  1  km  or  more  from  spill 
areas.  Thus.  PCB  levels  of  50  ppm  in  soil 
in  an  outdoor  electrical  substation 
would  not  be  expected  to  result  in 
significant  exposures  to  the  general 
population. 

PCB  spills  onto  hard  surfaces  in 
outdoor  electrical  substations  may  result 
in  inhalation  exposures  and  dermal 
exposures  primarily  to  maintenance 
workers.  The  general  population  would 
not  be  expected  to  incur  significant 


inhalation  exposures,  and  dermal 
contact  would  be  unlikely  given  the  fact 
that  these  areas  are  fenced  off  and  have 
restricted  access.  Residual  PCB  levels  of 
100  ^g/lOO  cm' would  not  be  expected  to 
result  in  significant  exposures  to  either 
the  occasional  maintenance  worker  or 
the  general  population. 

4.  Conclusions  about  PCB  leaks  and 
spills.  Leaks  and  spills  of  PCBs  from 
PCB  Equipment  in  residential/ 
commercial  areas  present  the  greatest 
potential  for  human  exposure,  when 
compared  to  other  types  and  locations 
of  PCB  spills.  The  potential  for  exposure 
is  high.  Oral,  dermal,  and  inhalation 
exposures  to  PCBs  from  spills  in 
residential  areas  are  likely,  expecially 
among  children.  Human  exposures  to 
PCBs  spilled  in  unrestricted  access  rural 
areas  also  may  at  times  be  comparable 
to  exposures  in  the  residential  setting. 
Availab'j  data  on  leaks  and  spills  of 
PCBs  indicate  that  the  majority  of  PCBs 
spilled  from  PCB  Equipment  are  spilled 
from  PCB  Capacitors  and  that  there  are 
many  of  these  capacitors  in  use  in 
residential  areas. 

Potential  exposure  to  spilled  PCBs  or 
residual  PCBs  after  cleanup  of  a  spill  in 
a  restricted-access  area  is  generally 
limited  to  industrial  workers.  Some 
types  of  contamination  in  restricted- 
access  industrial  facilities  pose  worker 
exposures  as  great  as  residential/ 
commercial  exposures.  For  example, 
contamination  of  control  panels  or 
manually  operated  machinery  can  result 
in  frequent,  if  not  continuous,  dermal 
exposure  to  industrial  workers.  Other 
than  any  high-contact,  manned 
equipment  which  may  be  located 
outdoors,  spills  outdoors  in  an  industrial 
setting  will  result  in  a  lesser  degree  of 
inhalation  exposure  to  workers  and  the 
general  population  than  similar  spills  in 
residential/commercial  settings. 

Spills  in  outdoor  electrical  substations 
pose  the  lowest  potential  exposures. 
Outdoor  electrical  substation  are 
generally  fenced  off  to  restrict  access  to 
authorized  personnel  only.  There  is 
some  possibility  of  dermal  and 
inhalation  exposures  to  maintenance 
workers.  However,  exposure  to 
maintenance  workers  is  less  likely  to  be 
of  a  continuous  or  frequent  nature  than 
exposures  to  industrial  workers. 

B.  Costs  of  Cleanup 

1.  Factors  influencing  the  cost  of 
cleanup.  The  cleanup  of  spilled  PCBs 
from  transformers  and  capacitors 
typicalljf  consists  of  a  number  of 
different!  measures:  (1)  Securing  the  spill 
site.  (2)  formulating  a  spill  cleanup  plan 
based  oe  the  nature  of  the  spill,  (3) 
removing  or  repairing  the  leaking 
equipment,  (4)  removing  contaminated 


material  (e.g.,  soil),  (5)  cleaning 
contaminated  surfaces  and 
decontaminating  or  removing  equipment 
contaminated  during  cleanup.  (6) 
properly  disposing  of  contaminated  j 

materials,  (7)  ensuring  proper  cleanup 
by  sampling  and  chemical  analysis,  and 
(8)  restoring  the  site. 

The  costs  associated  with  phases  (1), 
(2),  (3),  and  (8)  above  are  fairly  fixed 
and  will  not  vary  significantly  with 
more,  less  stringent  cleanup 
requirements.  The  costs  associated  with 
cleanup  phases  (4),  (5).  (6),  and  (7)  above 
are  the  more  variable  elements 
influencing  the  total  cost  of  cleanup  and 
are  affected  by  several  factors,  including 
the  concentration  of  PCBs  spilled,  the 
amount  of  PCB  material  spilled,  the  size  • 
or  boundary  of  the  spill  area  (often 
influenced  by  the  time  lapse  between 
spill  occurrence  and  cleanup),  and  the 
nature  and  stringency  of  cleanup 
requirements. 

According  to  information  gathered  by 
OTS  staff  in  telephone  surveys  and,  in  a 
few  cases,  written  comments,  the  two 
most  significant  cost  factors  associated 
with  various  target  cleanup  levels  are: 
(1)  The  number  of  times  cleanup  crews 
have  to  be  sent  to  the  site;  and  (2) 
whether  or  not  postcleanup  sampling  is 
required.  The  imposition  of  sampling 
costs  automatically  has  the  effect  of 
requiring  that  cleanup  crews  have  to 
make  at  least  two  trips  to  the  site  (at 
least  once  to  clean  and  at  least  once  to 
restore  the  site  after  the  sampling  results 
have  verified  cleanup).  The  more 
stringent  cleanup  requirements  are,  the 
more  likely  that  more  than  one  attempt 
at  cleanujj  will  have  to  be  made  and 
that  more  than  one  set  of  samples  will 
have  to  be  taken. 

Thus,  the  effect  of  stringent  cleanup 
requirements  coupled  with  requirements 
for  postcleanup  verification  by  sampling 
is  to  (1)  mitigate  exposures  by  ensuring 
a  greater  degree  of  cleanup;  (2) 
exacerbate  exposures  by  leaving  the  site 
open  for  a  longer  period  of  time;  and  (3) 
increase  the  costs  of  complying  with  the 
policy.  EPA  weighed  these 
countervailing  considerations  in 
establishing  die  various  cleanup 
requirements  in  the  TSCA  policy.  The 
balance  between  the  benefits  associated 
with  potential  risk  reductions  on  the  one 
hand,  and  potential  additional  risks  and 
costs  imposed  by  more  stringent 
requirements  on  the  other,  weigh  out 
differently  depending  on  the  potential     ( 
for  exposure  and  the  degree  of  certainly 
that  less  stringent  requirements  will 
result  in  adequate  cleanup. 

As  is  discussed  below,  EPA  has 
limited  data  on  the  cost  of  cleanup, 
particularly  ih  the  area  of  cleaning  solid 
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surfaces  such  as  metal  or  concrete  to 
various  levels.  Further,  the  data  that  are 
available  cannot  readily  be  analyzed  to 
determine  the  impact  of  variables  other 
than  the  degree  of  cleanup  and  the 
extent  of  sampling  performed  at  the  site 
(e.g..  amount  spilled,  types  of  ground 
materials  or  surfaces  contaminated,  and 
time  lapse  between  spill  occurrence  and 
cleanup).  EPA  has  evaluated  available 
data  and  estimated  the  ranges  of 
incremental  costs  associated  with 
cleanup  to  various  levels. 

a.  Cleanup  of  spills  in  soil,  sand, 
gravel,  etc.  Available  information 
suggests  that  the  cost  of  cleanup  of  soil 
to  "background"  levels  of  PCBs  can  be  3 
to  15  times  greater  than  the  cost  of 
cleanup  to  50  ppm.  Further,  since  PCBs 
are  ubiquitous  in  the  enviroment  and  are 
found  at  low  concentrations  throughout 
the  world  (in  areas  where  PCBs  have 
never  been  used),  target  levels  for  PCBs 
spill  cleanup  which  are  lower  than 
background  levels  in  certain  areas  can 
result  in  very  high  cleanup  costs.  Large 
volumes  of  soil  may  have  to  be 
excavated  for  the  removal  of  what  may 
ultimately  be  only  1  to  2  pounds  of 
PCBs.  For  example,  there  are  about  2 
pounds  of  PCBs  present  in  four 
truckloads  of  soil  containing  25  ppm 
PCBs.  After  excavation,  these  2  pounds 
of  PCBs  may.  under  the  PCB  disposal 
regulations,  be  transferred  to  a  PCB 
landfill  for  disposal. 

EPA  estimated  the  costs  associated 
with  the  cleanup  of  a  PCB  spill  in  soil 
using  two  sets  of  available  data  on  the 
costs  of  cleanup.  One  set  of  data  on  the 
costs  associated  with  the  cleanup  of  a 
0.5  acre  site  contaminated  with  PCBs 
and  PCB  Equipment  suggests  that 
cleanup  to  50  ppm  would  cost  on  the 
order  of  $105,000;  cleanup  to  25  ppm 
would  cost  on  the  order  of  $214,000;  and 
cleanup  to  "background"  levels  of  PCBs 
would  cost  on  the  order  of  $279,000. 
Using  these  data  to  estimate  cleanup 
costs  for  different  target  levels  of  soil 
cleanup  for  typical  PCB  Capacitor  spills, 
EPA  estimates  that  the  cleanup  of  a 
typical  PCB  Capacitor  spill  to  50  ppm 
would  cost  on  the  order  of  $2,100; 
cleanup  to  25  ppm  PCBs  would  cost  on 
the  order  of  $4,280;  and  cleanup  to 
"background"  levels  of  PCBs  would  cost 
on  the  order  of  $5,580. 

EPA  also  estimated  the  costs  of 
cleanup  to  various  target  levels  using 
data  on  the  cost  of  cleanup  in  actual 
capacitor  spill  situations.  These  data 
indicate  that  while  the  costs  of  cleanup 
to  level  between  50  and  25  ppm  do  not 
vary  significantly,  cleanup  to  levels 
lower  than  25  and  20  ppm  result  in 
dramatically  higher  costs  of  cleanup. 
Based  on  these  actual  capacitor  spill 


cleanup  data,  the  cleanup  of  a  typical 
PCB  Capacitor  spill  to  50  or  25  ppm 
would  cost  on  the  order  of  $4,000; 
cleanup  to  10  ppm  PCBs  would  cost  on  '' 
the  order  of  $10,000;  and  cleanup  to 
background  levels  could  cost  on  the 
order  of  $60,000  to  $140,000. 

EPA  estimates  that  the  actual 
incremental  costs  of  cleaning  typical 
capacitor  spills  to  various  levels  would 
fall  in  the  range  between  the  two  sets  of 
estimates.  Assuming  that  there  are 
about  20,000  PCB  Capacitor  spills  each 
year.  EPA's  estimates  of  the  total  annual 
cost  of  cleanup  of  PCB  Capacitor  spills 
to  50  ppm,  25  ppm.  and  "background" 
levels  is  $42-80  million,  $80-86  million, 
and  $112  miUion  to  over  $2  billion, 
respectively. 

Alternatively,  information  indicates 
that  for  lower  concentration  spills  (i.e., 
spills  of  material  containing  less  than 
500  ppm  PCBs— generally  from  oil-filled 
electrical  equipment),  cleanup  of  visible 
traces  plus  a  1  foot  boundary  of  spills 
onto  soil  and  other  ground  media  within 
a  few  days  of  the  spills  will  sufficiently 
ensure  that  PCB  concentrations  in  the 
soil  will  be  cleaned  to  a  few  parts  per 
million.  Therefore,  the  additional  costs 
associated  with  sampling  may  not  be 
justified  by  any  incremental  risk 
reduction  where  the  spill  is  of  low- 
concentration  spills. 

b.  Cleanup  of  PCBs  spilled  on 
surfaces.  EPA  lacks  data  on  the 
practicality,  feasibility,  and  incremental 
costs  associated  with  the  cleanup  of 
PCBs  on  hard  surfaces.  Comments  from 
utility  representatives  as  well  as  EPA 
regional  office  personnel  suggest  that 
costs  of  cleaning  solid  surfaces  are 
significantly  influenced  by  the  nature  of 
the  contaminated  surface  (i.e.,  whether 
it  is  a  porous  surface  such  as  concrete  or 
an  inpervious  surface  such  as  metal). 
Thus,  deaning^qrous,  hard  surfaces  to 
1  M8/M5cm^may  be  very  difficult,  if  not 
impossible,  to  achieve  through  generally 
accepted  methods  of  cleanup  (i.e.. 
scrubbing  and  cleansing  of  surfaces) 
because  of  the  penetration  of  PCBs 
below  the  surface. 

EPA  has  evaluated  some  data  on  the 
costs  of  cleaning  PCB-contaminated 
surfaces  to  various  levels.  However,  all 
of  the  available  data  are  from  historical 
PCB  spill  sites  which  are  typically  more 
difficult  to  clean  than  fresh  spills. 
Further.  EPA's  experience  suggests  that 
the  relative  difficulty  of  cleaning  porous 
surfaces  versus  impervious  surfaces 
increases  as  the  amount  of  time  between 
spill  occurrence  and  cleanup  increases. 
Surface  cleanup  standards  which  are 
not  achievable  would  in  effect  require 
the  breakup  and  removal  of  materials 
such  as  concrete.  Data  on  the  breakup, 


removal,  and  replacement  of  concrete 
materials  at  historical  spill  sites  indicate 
that  the  costs  of  such  remedial  action 
may  range  from  one  to  several  million 
dollars.  While  historical  sites  generally 
involve  more  extensive  areas  of 
cleanup,  both  in  terms  of  PCBs  absorbed 
into  the  materials  and  the  area  of 
contamination,  these  data  do  suggest 
that  there  are  significant  costs 
associated  with  a  removal  requirement 
for  solid  surfaces.  EPA.  however,  has  no 
comparative  cost  data  on  the  differences 
in  cost  between  cleaning  solid  surfaces 
by  conventional  methods  versus 
removing  solid  surfaces. 

An  EPA-sponsored  Midwest  Research 
Institute  study  of  the  removal  of  PCBs 
from  surfaces  such  as  painted  and 
unpainted  steel,  asphalt,  concrete  block, 
wood,  and  poured  concrete 
demonstrates  fairiy  clearly  that  a  time 
lapse  of  several  days  before  initiation  of 
cleanup  can  significantly  impede  the 
efficacy  of  surface  cleanup  methods. 
That  study  also  suggests  that  the 
washing  of  rough,  porous  hard  surfaces 
with  solvent  is  not  very  effective  in 
removing  the  spilled  askarel  PCBs. 
Cleanup  by  washing/wiping  within  a 
few  days  following  low  concentration 
spills,  however,  is  expected  to  be 
effective  in  reducing  surface 
concentrations  of  PCBs  to  levels  which 
will  not  pose  unreasonable  risks.  This  is 
primarily  because  of  the  small  amount 
of  PCBs  actually  present  in  most  mineral 
oil  spills. 

In  lieu  of  potentially  impracticable 
surface  cleanup  standards,  or  removal 
standards,  EPA  also  considered  the 
option  of  requiring  cleanup  to  an 
achievable  surface  cleanup  standard 
and  encapsulation  with  an  appropriate 
epoxy  resin  or  other  sealant.  Anecdotal 
information  suggests  that  encapsulation 
is  likely  to  be  less  costly  than  removal 
of  solid  surfaces  by  1  to  3  orders  of 
magnitude.  While  EPA  believes  that 
encapsulation  can  significantly  reduce 
both  dermal  and  inhalation  exposure  to 
residual  PCB  concentrations  on  solid 
surfaces,  the  Agency  is  aware  of  no 
empirical  data  which  verify  the 
effectiveness  of  encapsulants  in 
reducing  exposures.  Ancedotal 
information  provided  by  EPA  regions 
and  members  of  the  regulated 
community  raises  doubts  as  to  the  long- 
term  effectiveness  of  encapsulation 
because  of  the  tendency  of  many 
sealants  to  peel  or  chip  off  over  time. 
In  the  absence  of  adequate  data  on 
the  costs  of  cleaning  fresh  PCB  spills  on 
solid  surfaces,  the  standards  which 
appear  in  the  TSCA  policy  for  the 
cleanup  of  hard  surfaces  primarily 
reflect  concerns  about  the  potential  for 
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exposure  to  these  levels  of  residua! 
PCBs  which  remain  after  cleanup.  The 
TSCA  policy  does  allow  for  less 
stringent  cleanup  options  coupled  with 
EPA-approved  encapsulation  measures 
where  the  spill  occurs  on  porous 
surfaces  outdoors  (or  on  low-contact 
surfaces  indoors  in  restricted-access 
facilities)  because  of  concerns  about  the 
achievability  of  more  stringent  cleanup 
levels  on  porous  surfaces.  The 
encapsulation  option  is  allowed  for 
certain  low-contact  solid  surfaces  in 
order  to  allow  the  development  of  data 
on  the  efficacy  of  encapsulation  in 
mitigating  exposures  to  residual  PCBs 
on  solid  surfaces. 

2.  Conclusions  about  costs  of  cleanup. 
The  costs  associated  with  the  cleanup  of 
spills  of  PCBs  into  soils  and  other 
similar  materials  are  principally 
influenced  by  the  area  of  contamination 
and  the  target  levels  set  for  cleanup.  The 
lower  the  target  level,  the  more  testing, 
excavation,  and  removal,  and  the  higher 
the  cost.  The  cleanup  of  spilled  PCBs  in 
soil  from  PCS  Transformers  and 
Capacitors  to  "background"  levels  of 
PCBs  costs  three  times  as  much  to  an 
order  of  magnitude  more  than  cleanup  to 
50  ppm.  and  several  times  as  much  as 
cleanup  to  25  ppm.  On  an  annual  basis, 
hundreds  of  millions  of  dollars  are  being 
spent  for  the  cleanup  of  PCBs  from 
transformer  and  capacitor  spills. 

EPA  expects  that  the  co&ts  associated 
with  the  cleanup  of  contaminated 
surfaces  will  increase  as  cleanup  levels 
or  standards  decrease  and  that  at  some 
point,  excavation  and  removal  may  be 
the  only  choice  to  reduce  PCB  levels 
further.  Data  on  the  practicality, 
feasibility,  and  coat  of  cleanup  to  the 
levels  discussed  in  this  TSCA  policy  and 
data  on  the  effectiveness  and  cost  of 
encapsulation  are  necessary  so  that  EPA 
can  more  accurately  weigh  the  cost 
effectiveness  of  various  surface  cleanup 
requirements. 

EPA  is  seeking  data  on  the 
incremental  costs  associated  with  the 
cleanup  of  different  types  of  surfaces  to 
the  levels  discussed  in  this  TSCA  policy. 
In  the  absence  of  data  to  support  a 
determination  that  these  levels  are  not 
practically  achievable  at  a  reasonable 
cost  (or  data  that  support  a 
determination  that  exposures  will  be 
significantly  lower  than  those  assumed 
by  current  Agency  assessments^,  the 
policy  includes  the  surface  cleanup 
standards  discussed  in  Unit  IV. 

EPA  is  also  seeking  data  on  the 
effectiveness  (in  terms  of  risk 
reduction),  cost,  and  long-term 
durabffily  of  the  use  of  sealants  and 
encapsulating  materials.  If 
encajjsulating  materials  and  sealants 
can  be  demonstrated  to  be  more  cost 


effective  than  removal,  EPA  will  retain 
the  provisions  allowing,  for  low-contact, 
porous  surfaces,  the  use  of  such  sealants 
in  lieu  of  cleanup  to  more  stringent 
standards. 

C.  Risk/Benefit  Discussion  of  Cleanup 
Requirements 

1.  Scope  and  general  requirements  of 
the  policy.  The  TSCA  policy  applies  to 
spilb  wbicb  EPA  can  require  to  be 
cleaned  mder  TSCA  enforcement 
authority  (spills  of  50  ppm  or  greater 
PCBs  which  generally  occiu-  during  EPA- 
regulated  use.  processing,  distribution  in 
conunerce.  or  storage  of  PCBs)  and 
which  occur  after  the  effective  date  of 
the  policy.  The  policy  is  prospective 
because  historical  spills  tend  to  involve 
more  extensive  areas  of  contamination 
and  because  many  of  the  requirements 
of  the  policy  are  based  on  the 
assumption  that  the  spill  area  will  be 
cleaned  or  contained  within  1  or  2  days 
of  spill  occurrence. 

PCB  is  an  oily  material  which  leaves 
stains  on  soil  and  surfaces.  While  EPA 
recognizes  that  the  visibility  of  PCBs  on 
soils  and  surfaces  is  inversely  related  to 
the  amount  of  time  elapsed  from  release 
to  discovery  and  that  weather 
conditions  may  also  influence  spill 
visibility,  EPA  expects  that  for  the 
majority  of  PCB  spills,  visible  traces  of 
PCBs  will  remain  at  the  lime  of  spill 
discovery.  The  exception  to  this  rule  is 
for  spills  which  are  undiscovered  for  an 
extended  period  of  time  and  spills  which 
are  followed  by  adverse/severe  weather 
conditions.  In  these  cases,  the  TSCA 
policy  requires  the  use  of  an  appropriate 
statistical  sampling  scheme  to  define  the 
boundaries  of  the  spill  area. 

EPA  believes  that  one  of  the  principal 
ways  of  minimizing  human  and 
environmental  exposures  to  spilled 
PCBs  is  to  prevent  the  spread  of  spilled 
rcBs  (e.g..  by  cordoning  off  the  area) 
and  to  iaitiafe  cleanup  actions  as  soon 
as  practically  possible.  This  minimizes 
the  likelihood  that  materials  will  be 
spread  beyond  the  spill  area  through 
tracking  and  runoff  and  reduces  the 
probability  of  surface  water  and 
drinking  water  contamination.  EPA 
believes  that  response  time  in  initiating 
remedial  action  may  be  one  of  the  most 
significant  factors  influencing  the 
magnitude  of  risks  following  PCB  spills, 
especially  in  residential  areas. 

2.  Spi/Is  of  low  concentrations  PCBs 
invohiitg  less  than  one  lb  of  PCBs. 
Where  the  spilled  material  is  relatively 
low  in  PCB  concentration  (i.e., 
containing  50  ppm  or  greater,  but  less 
than  500  ppm  PCBs),  the  TSCA  policy 
aflowt  cleanup  in  accordance  with 
procedoral  performance  requirements 
(i.e.,  dofuble  wash/rinse  for  solid 


surfaces  and  removal  of  visible  traces 
plus  a  1-fool  lateral  boundary  for  soil 
and  other  ground  media  provided  that 
the  minimum  depth  of  excavation  is  10 
inches)  rather  than  requiring  sampling  to 
verify  that  numerical  cleanup  standards 
have  been  met. 

The  procedural  requirements  are 
based  upon  data  indicating  that  for  low- 
concentration  spills,  double  washing/ 
rinsing  of  surfaces  and  removal  of 
visible  traces  plus  a  buffer  on  soil  will 
successfully  reduce  the  PCB 
concentration  in  the  spill  area  to  the 
numerical  standards  specified  for  the 
higher  concentration  spills.  The 
essential  difference  is  that  for  spills  of 
low-concentration  PCBs,  sampling  is  not 
required  to  verify  that  numerical 
standards  are  achieved,  provided  that 
the  responsible  party  or  designated 
agent  certifies  that  the  cleanup  has  been 
performed  in  accordance  with  all  of  the 
requirements  of  the  policy.  The 
enforcement  provisions  of  the  policy 
specify  that  should  the  sampling  data 
indicate  that  the  numerical  standards 
have  not  been  met,  or  that  the  area 
cleaned  does  not  encompass  all  areas  of 
actual  contamination  (as  determined  by 
sampling  or  indicated  by  remaining 
visible  traces),  the  regional  office  will 
require  additional  cleanup. 

3.  Spills  of  500  ppm  or  greater  PCBs 
and  spills  of  low-concentration  PCBs  of 
more  than  1  lb  PCBs  by  weight— a. 
Spills  in  nonfestricted  access  areas.  The 
most  stringent  requirements  for  the 
cleanup  of  spilled  PCBs  apply  to  PCB 
spills  in  residential/commercial/ 
unrestricted  access  rural  areas.  The 
TSCA  policy  requires  that  materials 
such  as  household  furnishings,  toys,  and 
swingsets  be  disposed  of  rather  than 
decontaminated.  Generally,  these  types 
of  materials  pose  a  high  potential  for 
exposure  and  are  very  difficult  to  clean. 
Indeed,  the  costs  of  cleanup  of  these 
types  of  materials  to  the  limit  of 
detection  of  PCBs  (which  would  be 
required  given  the  high  potential  for 
repeated  daSy  exposures)  would  in 
many  cases  exceed  replacement  costs. 

Soil  and  other  similar  materials  in        i 
residential/commercial  areas  must  be 
cleaned  up  to  10  ppm  PCBs,  and  a  cap  of 
clean  materials  containing  less  than  1 
ppm  PCBs  (die  average  background 
level  for  PCBs  in  soil)  equal  to  a 
minimum  of  10  inches  must  be  placed  on 
top  of  the  excavated  area.  The  OHEA 
risk  assessment  for  PCBs  in  soil 
indicates  that  1  to  6  ppm  PCBs  in  0.5  acre 
of  residential  soil  is  associated  with  a 
1  X  10"*level  of  oncogenic  risk  and  that 
placing  a  10-inch  cap  of  clean  soil 
reduces  this  level  of  oncogenic  risk  by 
an  order  of  magnitude  PCB  Capacitor 
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spills  typically  result  in  the 
contamination  of  significantly  less  than 
0.5  acre. 

For  an  average  PCB  Capacitor  spill, 
the  difference  in  costs  associated  with 
cleaning  up  PCBs  to  10  ppm  versus  to 
below  1  ppm  ("background"  levels)  in  a 
residential  area  is  estimated  to  be  about 
$500.  Assuming  9,000  PCB  Capacitor 
spills  each  year  in  residential  areas,  the 
estimated  incremental  costs  associated 
with  cleanup  of  these  spills  to  less  than 
1  ppm  versus  cleanup  to  10  ppm  is  $4.5 
million. 

Thus,  EPA  believes  that  soil 
containing  10  ppm  PCBs  (covered  by  a 
cap  containing  PCBs  below  the  practical 
limits  of  quantitation)  in  a  residential/ 
commercial  area  would  not  present 
unreasonable  risks  to  public  health  or 
the  environment. 

The  surface  standards  presented  in 
the  TSCA  policy  are  based  primarily  on 
the  potential  for  exposure  to  PCBs 
remaining  on  surfaces  in  residential/ 
commercial  areas  and  the  estimated 
level  of  risk  posed  by  these  residual 
PCBs.  EPA  lacks  data  on  the 
incremental  costs  associated  with 
cleanup  to  different  surface  standards 
and  is  soliciting  these  data. 

The  TSCA  policy  does  allow  for  less 
stringent  surface  cleanup  options 
coupled  with  EPA-approved 
encapsulation  measures  where  the  spill 
occurs  on  porous,  low-contact  surfaces 
outdoors  because  of  concerns  about  the 
achievability  of  more  stringent  cleanup 
levels  on  porous  surfaces.  The 
encapsulation  option  is  allowed  for  low- 
contact  solid  surfaces  outdoors  in  order 
to  allow  the  development  of  data  on  the 
efficacy  of  encapsulation  in  mitigating 
exposures  to  residual  PCBs  on  solid 
surfaces. 

b.  Industrial  and  other  restricted 
access  spills.  Spills  of  PCBs  in  industrial 
areas  and  other  restricted  access 
locations  would  present  lower  risks  than 
spills  in  residential/commercial  areas 
because  access  to  these  areas  is 
controlled.  Inhalation  exposure  is 
considered  to  be  the  principal  route  of 
exposure  to  PCBs  in  soil,  sand,  or  gravel 
in  an  industrial  area.  Dermal  exposures 
would,  however,  be  likely  when  PCBs 
are  spilled  on  manned  machinery  and 
equipment.  EPA  believes  that  the  level 
of  risk  posed  by  25  ppm  PCB  in  soil  at  a 
restricted  access  facility  would  not 
present  significant  risks  either  to  the 
typical  worker  or  to  the  general  public. 
EPA  also  believes  that  the  surface 
standards  of  100  ^g/lOO  cm=  for  low- 
contact  outdoor  surfaces  and  10  ^g/lOO 
cm^  for  indoor  low-contact  surfaces  (and 
vaults)  and  high-contact  surfaces  in  a 
restricted  access  industrial  facility 


would  not  present  significant  risks  to 
workers  or  to  the  general  population. 

Further,  there  are  significant  costs 
associated  with  the  cleanup  of  soil, 
sand,  gravel,  and  other  similar  materials 
in  an  industrial  facility  to  background 
levels  compared  to  cleanup  to  25  ppm 
PCBs.  Thus,  EPA  believes  that  cleanup 
of  soil,  sand,  gravel,  and  other  similar 
materials  in  an  industrial  faciHty  to  25 
ppm  would  not  present  unreasonable 
risks  to  public  health  or  the 
environment. 

The  surface  standards  for  industrial 
facilities  and  other  restricted  access 
locations  which  are  presented  in  the 
TSCA  policy  are  based  on  the  expected 
level  of  exposure  to  residual  PCBs  left 
on  industrial  surfaces  after  cleanup. 
EPA  lacks  data  on  the  incremental  costs 
associated  with  cleanup  to  different 
standards  and  is  soliciting  these  data. 
The  TSCA  policy  does  allow  for  less 
stringent  cleanup  options  coupled  with 
EPA-approved  encapsulation  measures 
where  the  spill  occurs  on  porous,  low- 
contact  surfaces  because  of  concerns 
about  the  achievability  of  more  stringent 
cleanup  levels  on  porous  surfaces.  The 
encapsulation  option  is  allowed  for 
certain  low-contact  solid  surfaces  in 
order  to  allow  the  development  of  data 
on  the  efficacy  of  encapsulation  in 
mitigating  exposures  to  residual  PCBs 
on  solid  surfaces. 

c.  Outdoor  electrical  substation  spills. 
The  least  stringent  requirements  for  the 
cleanup  of  spilled  PCBs  apply  to  spills  in 
outdoor  electrical  substations.  This 
reflects  the  lower  potential  for 
exposures  and  fewer  people  potentially 
at  risk  of  exposures  to  PCBs  spilled  in 
these  areas.  Spills  of  PCBs  from  PCB 
Equipment  into  solid  materials  such  as 
soils  in  electrical  substations  must  be 
cleaned  up  to  25  ppm  PCBs  or  to  50  ppm 
PCBs,  provided  that  a  label  is  placed  in 
the  spill  area  indicating  that  a  PCB  spill 
has  occurred.  The  OHEA  risk 
assessment  for  PCBs  in  soil  indicates 
that  a  PCB  level  of  50  ppm  PCBs  in  soil 
located  more  than  1  kilometer  from  a 
population  would  present  less  than  a 
1  X  10"' level  of  oncogenic  risk. This  risk 
assessment  assumes  only  inhalation 
exposures  at  distances  of  1.0  kilometer 
(or  approximately  1,093  yards)  from  the 
spill  site. 

The  surface  standards  which  appear 
in  the  TSCA  policy  are  primarily  based 
on  the  expected  exposures  and  risks 
posed  by  contact  with  the  residual 
PCBs.  EPA  lacks  data  on  the 
incremental  costs  associated  with 
cleanup  to  higher  or  lower  levels. 

D.  Scope  of  the  Policy 

EPA  expects  the  large  majority  of  PCB 
spills  subject  to  decontamination  under 


TSCA  to  conform  to  the  typical  spill 
scenarios  considered  in  developing  the 
TSCA  policy.  However,  some  small 
percentage  of  spills  will  warrant  more 
stringent  cleanup  requirements  because 
of  additional  routes  of  exposure  or 
significantly  greater  exposures  than 
those  associated  with  typical  PCB  spills. 
Further,  there  may  be  exceptional  spill 
situations  which  require  less  stringent 
cleanup  or  a  different  approach  to 
cleanup  because  of  factors  associated 
with  the  particular  spill  which  mitigate 
expected  exposures  and  risks  or  which 
make  cleanup  to  these  requirements 
impracticable.  Therefore,  the  policy  (1) 
excludes  certain  situations  from  the 
scope  of  this  policy:  (2)  discusses  other 
spill  situations  which  may  warrant  the 
use  of  EPA  authority  to  require  more 
stringent  requirements  and  (3)  retains 
EPA  flexibility  to  allow  alternative  or 
less  stringent  decontamination  measures 
when  the  responsible  party 
demonstrates  the  presence  of  risk- 
mitigating  factors  or  demonstrates  the 
impracticability  of  applying  this  policy 
to  a  particular  spill  situation.  For  those 
exceptional  spill  situations  which  are 
excluded  from  the  policy  or  in  which 
EPA  may  exercise  flexibility  based  on 
site-specific  considerations,  the  EPA 
regions  have  the  authority  to  determine 
cleanup  requirements. 

The  TSCA  policy  excludes  certain 
spill  situations  from  the  automatic 
apphcations  of  the  numerical  cleanup 
requirements  in  the  policy  (i.e.  spills 
directly  into  water,  sewers,  vegetable 
gardens,  and  grazing  areas,  and  spills 
which  directly  contaminate  surface 
waters  prior  to  cleanup)  because  those 
situations  will  always  present  routes  of 
exposure  to  PCBs  which  are  not 
associated  with  the  typical  spills 
considered  in  developing  the  TSCA 
policy.  These  exceptional  spill  situations 
may  not  always  require  more  extensive 
cleanup.  However,  they  will  always 
require  some  level  of  site-specific 
analysis  to  determine  appropriate 
cleanup  measures. 

Although  EPA  expects  the  majority  of 
remaining  spills  to  be  subject  to  this 
policy,  occasionally  the  site-specific 
characteristics  (e.g.,  depth  to  ground 
water,  type  of  soil,  and  the  presence  of  a 
shallow  well)  may  pose  exceptionally 
high  potential  for  ground  water 
contamination  by  residual  PCBs  (i.e., 
those  PCBs  remaining  after  cleanup  to 
the  standards  specified  in  this  policy). 
Spills  which  pose  a  high  degree  of 
potential  for  ground  water 
contamination  are  not  automatically 
excluded  from  the  policy  as  are  spills 
into  surface  waters  because  the 
presence  of  such  potential  may  not  be 


lOToe 


I 

Federal  Register  /  Vol.  52.  No.  63  /  Thursday.  April  2.  1987  /  Rules  and  Regulationc 


readil>  apparent.  tl'A  teels  that 
automatically  excluding  such  spills  from 
the  scope  of  the  policy  could  result  in 
the  delay  of  cleanup — a  particularly 
undesirable  outcome  if  potential  ground 
water  contamination  is  a  signiHcant 
concern.  The  Agency  will,  however, 
require  cleanup  to  more  stringent 
decontamination  standards  upon 
making  a  determination  that  such 
additional  cleanup  is  necessary  because 
of  ground  water  concerns  associated 
with  residual  contamination  based  upon 
comparison  of  the  site  characteristics  to 
ground  water  modeling  and  exposure 
assessments  which  have  been 
developed  by  EPA  in  support  of  this 
policy. 

Additionally,  spill  situations  involving 
significantly  larger  areas  of 
contamination  than  those  assumed  in 
developing  this  policy  (e.g.,  <0.5  acre  in 
soil  and  550  ft'  on  indoor  surfaces). 
spills  in  areas  involving  repeated  daily 
contact  such  that  the  potential  for 
dermal  contact  may  be  significantly 
higher  than  assumed  in  developing  this 
poUcy  (e.g.,  spills  resulting  from  violent 
equipment  rupture  during  which  PCDFs 
and/or  PCDDs  were  formed,  and  spills 
onto  farmland  on  which  root  crops  are 
grown)  may  require  more  stringent 
levels  of  cleanup.  In  such  situations,  the 
Regional  Administrator  may  require 
cleanup  in  addition  to  that  required  by 
the  policy.  In  those  circumstances,  the 
Regional  Administrator  must  notify  the 
Director,  Office  of  Toxic  Substances,  of 
his  finding  and  the  basis  for  the  finding. 

The  TSCA  policy  also  retains  EPA's 
fiexibility  to  allow  less  stringent  or 
alternative  decontamination  measures 
based  upon  site-specific  considerations. 
EPA  will  exercise  this  fiexibility  if  the 
responsible  party  demonstrates  that 
cleanup  to  the  numerical 
decontamination  levels  is  clearly 
unwarranted  because  of  risk-mitigating 
factors,  or  that  compliance  with  the 
procedural  requirements  or  numerical 
standards  in  the  policy  is  impracticable 
at  a  particular  site.  For  example,  the 
responsible  party  may  show  that  a  dirt 
road  need  not  be  decontaminated  to  the 
levels  in  this  policy  because  exposure  to 
residual  PCB  concentrations  on  a  dirt 
road  will  be  significantly  mitigated 
when  the  road  is  paved  with  concrete  or 
asphalt  in  the  immediate  future. 
Alternatively,  the  responsible  party  may 
demonstrate  that  cleanup  to  the 
numerical  standards  in  the  policy  may 
threaten  the  structural  integrity  of  major 
equipment  installations  or  buildings. 

For  purposes  of  dehneating  the  scope 
of  the  TSCA  policy,  as  well  as  to 
provide  EPA  regional  offices  and  the 
regulated  community  with  guidance  on 


whether  a  particular  spill  may  require 
more  stringent  standards  for  cleanup. 
EPA  has  performed  some  preliminary 
analyses  of  these  potentially  higher-risk 
spill  situations.  EPA  evaluated  the 
exposiu^s  and  risks  associated  with 
these  potential  higher-risk  situations 
using  reasonable  worst-case 
assumptions  to  identify  cases  where 
strict  appication  of  the  standards  in  this 
policy  may  be  inappropriate.  In 
addition.  EPA  believes  that  some  spill 
situations  may  require  special  action 
(e.g.,  additional  immediate  actions  to 
prevent  contamination  of  sewers  where 
there  is  a  real  potential  for  such 
contaminttion). 

1.  Spilla  into  sewers.  EPA  has  not 
assessed  the  exposures  associated  with 
the  release  of  PCBs  into  sewers  because 
of  the  lack  of  information  about  the 
behavior  cf  spilled  PCBs  in  a  system  of 
sewer  pipes.  Being  denser  than  water, 
PCBs  may  collect  in  depressions  and 
irregularities  in  the  sewer  pipes, 
providing  a  long-term  source  of  release 
of  PCBs  into  the  environment.  On  the 
other  hand,  the  PCBs  may  be  carried 
from  place  to  place  in  the  sewer  system. 
Thus,  there  is  no  method  for  estimating 
which  segments  of  the  system  are 
contaminated,  what  the  concentration  of 
PCBs  is.  or  how  long  the  PCBs  will 
remain  in  the  system.  Because  of  the 
difficulty  of  evaluting  the  behavior  of 
PCBs  in  sewer  systems  and  because  of 
the  practical  problems  of 
decontaminating  a  sewer  system.  PCB 
spills  into  sewage  are  not  covered  by 
this  poli(^.  Each  regional  office  will 
determine  the  requirements  for  adequate 
cleanup  of  sewer  systems,  treatment 
works,  and  sewage  contaminated  with 
PCBs  on  a  case-by-case  basis. 

2.  Spills  which  may  result  in  ingestion 
exposure  through  drinking  water  and 
fish.  To  evaluate  the  potential  for 
exposures  through  the  ingestion  of 
drinking  water  and/or  fish 
contaminated  with  PCBs.  EPA  looked  at 
four  spill  situations  using  reasonable 
worst-case  assumptions:  (1)  PCBs  are 
spilled  into  a  pond  and  the  sediment  is 
cleaned  to  10  ppm:  (2)  PCBs  are  spilled 
into  a  river  and  the  sediment  is  cleaned 
to  10  ppoi:  (3)  PCBs  are  spilled  on  the 
bank  of  a  stream  and  the  soil  is  cleaned 
to  25  ppBV  and  (4)  PCBs  are  spilled  on 
soil  and  cleaned  to  25  ppm.  assuming 
that  the  PCBs  will  enter  grouiMl  water. 

Preliminary  results  indicate  that 
where  PCBs  enter  surface  water  in  a 
pond,  the  ingestion  of  fish  and/or 
drinking  water  from  the  pond  after  the 
sediment  has  been  cleaned  to  10  ppm  in 
accordance  with  the  policy  may  result  in 
significant  human  exposures.  While 
rivers  have  higher  flow  rates  than 


ponds,  so  that  cleanup  of  river  sediment 
to  10  ppm  PCBs  may  not  pose  significant 

human  exposures,  PCB  contamination  in 
surface  water  poses  important 
considerations  in  addition  to  the  risks 
associated  with  residual  PCB 
concentrations  in  sediment,  in  much  the 
same  way  as  sewer  contamination. 
Thus,  all  spills  directly  into  waterways      • 
and  spills  which  contaminate 
watefwa)fs  before  cleanup  are  excluded 
from  the  TSCA  policy. 

Where  PCBs  are  spilled  near  a 
waterway  and  the  soil  is  cleaned  to  25 
ppm  PCBs,  PCBs  can  enter  surface  water 
through  runoff  from  the  contaminated 
bank.  (EPA  assumed  that  runoff  into  the 
stream  occurs  only  after  the  spill  area 
has  been  cleaned  to  25  ppm.)  Based  on 
reasonable  worst-case  assumptions,  the 
consumption  of  drinking  water  and/or 
fish  from  the  stream  for  70  years  will  not 
pose  risks  of  concern  and  are  therefore 
included  in  the  scope  of  the  policy. 
However,  should  the  spill  contaminate 
surface  water  cleanup,  the  spill  must  be 
cleaned  to  site-specific  requirements. 
Therefore,  the  responsible  party  should 
take  special  measures  to  contain  the 
spill  area  and  prevent  the  spread  of         ' 
PCBs  into  the  waterway. 

In  looking  at  the  possible  exposures 
associated  with  soil  cleaned  to  25  ppm 
through  the  ingestion  of  drinking  water 
from  contaminated  ground  water,  the 
climate,  soil  and  ground  water 
configuration  were  assumed  to  be  such 
as  to  maximije  PCB  concentrations  in 
ground  water.  Significant  risks  may  be 
posed  by  the  ingestion  of  drinking  water 
from  very  shallow  wells  (i.e.,  dug  wells 
taking  in  water  at  the  source  of  loading) 
in  areas  where  soil  characteristics  and 
depth  to  aquifer  maximize  the  potential 
for  leaching  into  ground  water. 
However,  the  ingestion  of  drinking 
water  from  a  well  located  a  horizontal 
distance  of  50  meters  from  the  spill  site 
in  these  areas  does  not  appear  to  pose 
significant  risks.  Thus,  while  the 
majority  of  spills  will  not  result  in 
unreasonable  risks  of  human  exposure 
due  to  ground  water  contamination, 
some  unique  spill  scenarios  will  pose 
potential  ingestion  exposure  through 
ground  water  contamination. 

The  TSCA  pobcy  specifically  reserves 
EPA's  authority  to  impose  more 
stringent  cleanup  requirements  in  cases 
where  site  characteristics  present 
special  risks  of  ingestion  of  PCBs 
through  ground  water  contamination. 
These  spills  are  not  automatical,»y 
excludeid  from  application  of  the  policy 
because  the  potential  for  ground  water 
contamination  may  not  be  readily 
apparent 
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3.  Ingestion  of  milk  from  dairy  cattle 
grazing  on  land  contaminated  with 
PCBs.  Using  reasonable  worst-case 
estimates,  the  Agency  evaluated  the 
potential  risks  to  humans  drinking  milk 
from  cattle  which  grazed  on  farmland 
where  a  PCB  spill  has  been  cleaned  to 
25  ppm.  In  the  event  of  a  spill  on 
farmland,  grazing  dairy  cattle  can  ingest 
the  PCB-contaminated  soil  by 
consuming  soil  while  grazing  and  from 
eating  plants  and  roots  from  a  PCB- 
contaminated  site.  The  cattle  can  then 
accumulate  unmetabolized  residues  of 
the  PCBs  in  milk  fat  and  excrete  them 
through  milk.  Assuming  that  the 
contaminated  milk  is  consumed  by  the 
farm  residents,  worst-case  risk 
estimates  indicate  that  reducing  the  PCB 
concentration  in  the  soil  to  10  or  25  ppm 
PCBs  may  not  be  adequate  to  prevent 
aganist  unreasonable  risks  to  human 
health. 

4.  Ingestion  of  vegetables  grown  on 
contaminated  home  gardens  and 
farmland.  EPA  performed  some 
preliminary  analyses  of  the  risks  posed 
by  the  consumption  of  vegetables  grown 
on  a  spill  area  cleaned  to  25  ppm  PCBs 
in  the  case  of  farmland  and  10  ppm  in 
the  case  of  residential  gardens. 
Assuming  that  vegetables  grown  on  that 
garden  or  farm  are  used  to  provide  the 
entire  vegetable  component  of  the  diet 
of  the  site  residents,  cleaning  soil  to  the 
levels  in  the  policy  may  not  be 
adequate.  Vegetables  are  more  likely  to 
become  contammated  through  contact 
with  contaminated  dirt  rather  than 
through  plant  uptake.  Thus,  EPA 
believes  that  the  potential  for  exposure 
to  spilled  PCBs  through  ingestion  of 
crops  grown  on-site  is  greatest  where 
the  vegetables  are  root  crop  (e.g.,  carrots 
and  potatoes). 

5.  Exposure  from  larger  spills.  In  the 
above  situations,  the  Agency  focused  on 
routes  or  ingestion  exposure.  The 
Agency  has  also  evaluated  situations 
which  may  significantly  increase  dermal 
or  inhalation  exposures.  A  principal 
factor  in  determining  the  magnitude  of 
inhalation  exposure  is  the  size  of  the 
spill  area,  in  estimating  the  risks 
associated  with  the  cleanup  levels  in  the 
policy  for  typical  spills  from  electrical 
equipment.  EPA  relies  on  a  risk 
assessment  which  assumes  a 
contaminated  area  of  0.5  acre  (see 
discussion  in  Unit  V1I.A.3.).  Since  the 
area  of  the  typical  spill  addressed  by 
this  policy  is  expected  to  be  Vao  of  the 
size  assumed  in  the  risk  assessment, 
EPA  believes  that  the  cleanup  standards 
in  this  policy  sufficiently  protect  against 
unreasonable  risks  from  inhalation 
exposure  to  PCBs  remaining  after  the 
cleanup  of  a  spill  from  electrical 


equipment.  Cleanup  standards  for  larger 
spills,  that  is.  greater  than  0.5  acre, 
would  be  established  by  the  EPA 
regional  office  after  a  consideration  of 
both  the  level  of  risk  posed  by  cleanup 
to  different  levels  and  the  incremental 
costs  associated  with  such  cleanup. 

E.  Issues 

As  is  apparent  in  the  discussion  under 
Unit  VI1.A.  there  are  gaps  in  the 
information  which  was  available  to  the 
Agency  in  developing  the  TSCA  policy, 
particularly  in  the  area  of  cleanup  costs. 
Given  the  limited  data  available  to  the 
Agency  in  developing  a  PCB  Spills 
Cleanup  Policy  under  the  TSCA 
unreasonable  risk  standard,  EPA  has 
generally  taken  an  environmentally 
conservative  approach  by  establishing 
cleanup  requirements  based  on  risk  and 
exposure  considerations,  and  by 
excluding  certain  potentially  higher-risk 
spill  scenarios  from  the  scope  of  the 
pohcy. 

In  a  few  areas  where  available  data 
support  the  conclusion  that  less 
restrictive  requirements  will  not 
compromise  the  protection  of  human 
health  or  the  environment,  the  Agency 
has  allowed  less  restrictive  cleanup 
options  (i.e.,  the  exclusion  of  low- 
concentration  spills  from  sampling 
requirements  and  the  encapsulation 
option  for  spills  on  low-contact,  porous 
surfaces).  One  purpose  of  allowing  such 
options  is  to  provide  an  opportunity  for 
the  development  of  additional 
information  on  the  relative  efficacy  and 
costs  of  such  options.  EPA  expects  that 
the  regulated  industry  will  make  good 
faith  efforts  to  submit  additional  data 
gathered  under  the  TSCA  policy. 

1.  Decontamination  of  surface.  The 
TSCA  policy  includes  surface  standards 
(in  micrograms  (^g)  per  100  square 
centimeters  (100  cm^)  for  cleanup  of 
PCB  spills  on  hard  surfaces  such  as 
wood,  concrete  and  asphalt,  and 
impervious  surfaces  such  as  metal  or 
glass.  For  spills  of  PCBs  at 
concentrations  of  50  ppm  or  greater  but 
less  than  500  ppm  onto  hard  or 
impervious  surfaces  in  other  than 
residential/commercial  areas,  this 
policy  allows  cleanup  by  double  rinsing 
with  an  appropriate  solvent. 

The  consensus  proposal  submitted  by 
EDF.  NRDC  EEl,  NEMA.  and  CMA  in 
May  1985  proposed  that  surfaces  in 
residential  areas  be  cleaned  to  100  ftg/ 
100  cm'.  The  consensus  further  proposed 
that  surfaces  in  all  other  areas  be 
cleaned  either  to  100  ^tg/lOO  cm*  or 
triple  rinsed  at  the  discretion  of  the 
responsible  party.  A  revised  consensus 
proposal  submitted  in  October  1986 
modified  the  proposed  surface 
standards  to  10  /ig/lOO  cm 'for 


impervious  surfaces  in  areas  other  than 
outdoor  electrical  substations.  The 
revised  proposal  maintained  the  100  fig/ 
100  cm' level  for  all  porous  surfaces, 
arguing  the  mfeasibility  of  cleaning  to 
lower  levels  on  porous  surfaces. 

After  reviewing  the  consensus 
proposal,  the  Agency  contemplated 
requiring  that  potential  high-contact 
surfaces  be  cleaned  to  10  fig/lOO  cm' 
and  that  spills  of  500  ppm  or  greater  on 
low-contact  surfaces  be  cleaned  to  100 
Mg/lOO  cm'.  The  Agency  further 
contemplated  allowing  the  triple-rinse 
option  for  spills  of  500  ppm  or  greater  in 
reduced  access  areas  and  for  all  spills 
onto  surfaces  in  outdoor  electrical 
substations. 

Lacking  adequate  information  with 
which  to  assess  potential  exposures  to 
surfaces  cleaned  to  those  levels,  the 
Agency  initiated  some  studies  to  (1) 
evaluate  the  risks  posed  by  the  10  /ig/ 
100  cm*  and  100  ^g/lOO  cm' and  (2)  test 
the  efficacy  of  rinsing/washing  as  a 
cleanup  measure.  The  results  of  these 
studies  indicate  (a)  that  high  contact 
surfaces  such  as  those  in  residential 
play  areas  or  manually  operated 
machinery  may  require  surface 
standards  more  stringent  than  the  10  jig 
to  100  n«/l00  cm'  standards  and  (b)  that 
while  even  one  wash  or  rinse  of  a  solid 
surface  would  be  adequate  for  mineral 
oil  spills  [50  to  499  ppm  PCBs),  the 
wash/rinse  procedural  performance 
standard  is  relatively  ineffective  in 
removing  higher  concentration  PCBs 
from  porous  surfaces  such  as  concrete 
block,  wood,  and  asphalt.  Presented 
below  is  additional  detail  on  these 
preliminary  studies  and  requests  for 
data  and  information  pertaining  to  the 
cleanup  of  surfaces. 

2.  Surface  wiping  as  a  cleanup 
method.  EPA  began  the  study  with  the 
goal  of  evaluating  the  effectiveness  of  a 
triple-rinse  performance  standard  for 
decontamination  of  various  types  of 
surfaces  where  spills  of  askarel  or 
mineral  oil  contaminated  with  PCBs 
have  occurred.  The  cleaning  agents 
tested  were  a  water-based  industrial 
cleaner  (Penetone  Power  Cleaner  155) 
and  kerosene,  which  are  both  widely 
used.  A  set  of  six  rinses  were  performed 
on  steel,  wood,  concrete,  and  asphalt  1 
day  after  spilling  a  known  amount  of 
PCBs  on  the  surfaces.  Another  set  of  six 
rinses  was  performed  on  each  surface  8 
days  after  spilling  a  known  amount  of 
PCBs  on  the  surface. 

The  rinses  were  relatively  effective  in 
cleaning  askarel  spills  on  steel  and  in 
cleaning  mineral  oil  from  all  surfaces 
(because  of  the  low  initial  concentration 
of  PCBs  in  mineral  oil).  However,  six 
rinses  with  the  industrial  cleaner  did  not 
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successfully  remove  askarel  fluid  from 
asphalt,  wood,  or  concrete.  Further,  the 
PCBs  and  the  solvent  washed  through 
the  wood,  concrete,  and  asphalt,  and 
distributed  the  PCBs  into  the  material. 
This  has  caused  EPA  to  question  the 
advisability  of  setting  a  surface 
concentration  for  nonimpervious 
materials.  Absent  information  on 
whether  or  not  the  PCBs  absorbed  into 
the  material  later  come  back  to  the 
surface  and  become  available  for 
exposure,  EPA  must  assume  that  the 
absorbed  PCBs  provide  a  continuing 
source  of  exposure  until  the  total 
amount  of  PCBs  in  the  material  is 
depleted. 

EPA  also  found  that  the  Penetone 
Power  Cleaner  was  significantly  less 
effective  than  the  organic  solvent  in 
reducing  the  concentration  of  PCBs. 
Anecdotal  information,  however, 
suggests  that  the  detergent  cleaner  may 
be  more  effective  on  soiled  surfaces 
because  of  the  tendency  of  PCBs  to  bind 
to  dirt. 

These  observations  have  led  to  some 
determinations  and  raised  several 
issues.  Any  comments  or  data  in  these 
areas  are  welcome. 

a.  EPA  has  determined  that  a 
procedural  performance  specifying  one 
to  three  washes/rinses  on  solid  surfaces 
within  a  few  days  after  the  spill  occurs 
will  result  in  adequate  decontamination 
of  mineral  oil  (50  to  499  ppm  PCBs)  spills 
on  hard  surfaces  (including  wood, 
asphalt,  and  concrete). 

b.  EPA  has  determined  that  water- 
based  solvents  may  not  be  effective  in 
removing  PCBs  from  hard  surfaces. 
Seven  days  after  the  occurrence  of  a 
spill,  the  efficacy  of  water-based  rinses 
appeared  to  decrease  markedly  even  on 
steel  (some  of  the  reduced  effectiveness 
of  the  water-based  solvent  after  7  days 
may  be  due  to  the  loss  of  PCBs  from  the 
surface  through  volatilization).  EPA  is 
currently  performing  a  second  phase  of 
the  solvent-rinse  study  with  an  organic 
solvent  used  widely  in  industry. 

c.  EPA  has  determined  that  when  a 
spill  of  PCBs  occurs  on  nonimpervious 
hard  surfaces,  the  PCBs  are  absorbed 
into  the  material  and  may  later  become 
available  for  exposure.  In  the  absence  of 
adequate  information,  the  Agency  must 
presume  that  these  PCBs  do  provide  a 
source  of  exposure.  The  Agency  solicits 
any  available  data  in  this  area. 

d.  Therefore,  for  PCB  spills  on 
nonimpervious  surfaces,  the  Agency 
considered  (1)  requiring  removal  and 
decontamination  to  a  ppm  standard,  or 
(2)  some  combination  of  a  wipe 
standard  and  encapsulation.  EPA 
solicits  available  information  on  the 
costs  of  removing  hard  sufaces  and  the 
efficacy  of  encapsulation  in  preventing 


future  exposures  to  PCBs  which  have 
been  absorbed  into  materials  such  as 
concrete,  wood,  or  asphalt,  in  its  spills 
cleanup  policy  the  Agency  has  allowed 
an  encapsulation  option  on  low  contact 
surfaces  for  iterative  purposes.  EPA  may 
not  retain  such  an  option  if  no 
information  on  the  relative  cost, 
effectiveness,  and  durability  of 
encapsulation  becomes  available. 

3.  Coat  of  cleanup.  The  cost  estimates 
for  decontamination  of  soil  and  other 
solid  materials  to  various  levels  (as 
discussed  under  Unit  VII.B)  were 
derived  from  limited  available 
informailion.  While  the  Agency  has 
received  information  on  the  costs  of 
actual  deanups,  it  is  difficult  to 
extrapolate  information  from  these  data 
because  very  little  is  known  about  the 
cleanup  methods  used,  the  time  lapse 
between  the  spill  and  the  cleanup  effort, 
the  amount  spilled,  and  the  size  of  the 
spill  area. 

In  order  to  develop  a  more  sound  data 
base  for  comparing  the  costs  of  cleanup 
to  various  levels  in  soil,  the  Agency 
modeled  the  vertical  and  lateral  spread 
of  spilled  PCBs  in  soil  over  time,  using 
assumptions  which  maximize  the  spread 
of  PCBs.  These  data  on  the  distribution 
of  PCB  concentrations  in  the  soil  are 
being  used  to  solicit  information  from 
cleanup  firms  on  the  incremental  cost  of 
cleanup  to  various  levels. 

Any  available  data  on  the  incremental 
costs  of  decontamination  to  various 
levels  ere  welcome.  Such  data  will  be 
most  helpful  if  accompanied  by  the 
following  information:  (1)  The  amount 
and  concentration  of  PCBs  spilled.  (2) 
the  area  and  depth  of  the  original 
contamination  and  the  area  cleaned,  (3) 
the  amount  of  soil  or  other  material 
removed  or  the  type  of  cleanup 
performed  on  hard  surfaces,  (4) 
postcleanup  sampling  data,  (5)  the 
amount  of  time  between  spill  occurrence 
and  initiation  of  cleanup,  and  (6)  some 
description  of  the  cleanup  procedures 
(e.g.,  ipitial  efforts  to  contain  the  spill  or 
methods  used  to  prevent  the  spreading 
of  contamination  during  cleanup  efforts). 
EPA  especially  needs  data  on  the  costs 
associated  with  cleanup  of  hard 
surfaces  (see  discussion  in  previous 
unit). 

4.  Cleanup  standards  for  higher-risk 
situations.  The  discussion  under  Unit 
VII.D  details  the  Agency's  rationale  for 
limitations  on  the  scope  of  the  policy. 
The  Agency  believes  that  some  small 
percentage  of  spills  will  warrant  more 
stringent  cleanup  requirements  than 
specified  in  the  TSCA  policy  because  of 
additional  routes  of  exposure  or 
significantly  greater  exposures  than 
those  associated  with  typical  PCB  spills. 


Therefore,  certain  spill  situations  are 
excluded  from  the  scope  of  this  policy. 
The  spill  situations  which  the  TSCA 
policy  excludes  from  automatic 
application  of  the  numerical  cleanup 
requirements  in  the  policy  (i.e.,  spills        ' 
directly  into  water,  sewers,  vegetable 
gardens,  and  grazing  areas  and  spills 
which  contaminate  surface  waters  prior 
to  cleanup)  are  those  which  will  always 
present  routes  of  exposure  to  PCBs 
which  are  not  associated  with  the 
typical  spills  considered  in  developing 
the  TSCA  policy.  The  TSCA  policy 
indicates  exceptional  spill  situations 
may  not  always  require  more  extensive 
cleanup.  However,  they  will  always 
require  some  level  of  site-specific 
analysis  to  determine  appropriate 
cleanup  measures. 

In  addition,  the  TSCA  policy 
discusses  other  spill  situations  which 
may  warrant  the  use  of  EPA  authority  to 
require  more  stringent  requirements 
(e.g.,  where  depth  to  ground  water,  type 
of  soil,  and  the  presence  of  a  shallow 
well  may  pose  exceptionally  high 
potential  for  ground  water 
contamination  by  residual  PCBs;  spill 
situations  involving  significantly  larger 
areas  of  contamination  than  those 
assumed  in  developing  this  policy;  spills 
resulting  from  violent  equipment  rupture 
during  which  PCDFs  and/or  PCDDs 
were  formed;  and  spills  onto  farmland 
on  which  root  crops  are  grown).  The ; 
TSCA  policy  provides  that  in  such 
situations  the  Regional  Administrator 
may  require  cleanup  in  addition  to  that 
required  by  the  TSCA  policy. 

EPA  does  not  currently  have  sufficient 
information  on  the  factors  which  must 
be  considered  in  determining  the  type 
and  degree  of  cleanup  in  such  situations. 
Therefore,  while  EPA  headquarters  will 
provide  guidance  to  the  EPA  regional 
offices  to  the  extent  possible  on  a  case- 
by-case  basis,  the  TSCA  policy  does  not 
specify  cleanup  measures  for  these  spill 
scenarios.  EPA  solicits  available  data  on 
such  spill  situations  in  order  to  provide 
better  guidance  to  the  regions  and  to 
develop  uniform  guidance  for  such 
situations  where  appropriate. 

This  document  was  submitted  for 
review  to  the  Office  of  Management  and 
Budget  (OMB).  ' 

Other  Statutory  Requirements 

Regulatory  Flexibility  Act 

The  TSCA  policy  will  have  an 
insignificant  impact  on  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (5  U.&C.  601  et  seq.). 
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I         Paperwork  Reduction  Act 

The  TSCA  policy  reiterates  certain 
recordkeeping  requirements  for  the 
disposal  of  PCBs  which  were  approved 
under  OMB  control  number  2070-0008. 
Some  additional  recordkeeping  and 
reporting  will  be  added  through  the 
rulemaking  process:  these  requirements 
will  be  submitted  to  OMB  for  clearance. 

List  of  Subjects  in  40  CFR  Part  761 

Hazardous  substances.  Labeling. 
Polychlorinated  biphenyls, 
Recordkeeping  and  reporting 
requirements.  Environmental  protection. 

Dated:  March  20,  1987. 
Le«  M,  Thomas. 
Administrator. 

PART  761— {AMENDED! 

Therefore.  40  CFR  Chapter  I  Part  761 
1       is  amended  as  follows: 

1.  The  authority  citation  for  Part  761  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  2605.  2607,  and  2611: 
Subpart  G  is  also  issued  under  15  U.S.C.  2614 
and  26ia 

2.  Subpart  G.  consisting  at  this  time  of 
§§  761.120,  761.123.  761.125.  761.130.  and 
761.135,  is  added  to  read  as  follows: 

Subpart  G— PCB  Spill  Cleanup  Policy 

Sec. 

761.120  Scope. 

761.123  Definitions. 

761.125  Requirements  for  PCB  spill  cleanup. 

761.130  Sampling  requirements. 

761.135  Effect  of  compliance  with  this  policy 
and  enforcement. 

Subpart  G— PCB  Spill  Cleanup  Policy 
§761.120    Scope. 

(a)  General.  This  policy  establishes 
criteria  EPA  will  use  to  determine  the 
adequacy  of  the  cleanup  of  spills 
resulting  from  the  release  of  materials 
containing  PCBs  at  concentrations  of  50 
ppm  or  greater.  The  policy  applies  to 
spills  which  occur  after  May  4, 1987. 

(1)  Existing  spills  (spills  which 
occurred  prior  to  May  4. 1987.  are 
excluded  from  the  scope  of  this  policy 
for  two  reasons: 

(i)  For  old  spills  which  have  already 
been  discovered,  this  policy  is  not 
intended  to  require  additional  cleanup 
where  a  party  has  already  cleaned  a 
spill  in  accordance  with  requirements 
imposed  by  EPA  through  its  regional 
offices,  nor  is  this  policy  intended  to 
interfere  with  ongoing  litigation  of 
enforcement  actions  which  bring  into 
issue  PCB  spills  cleanup. 

(ii)  EPA  recognizes  that  old  spills 
which  are  discovered  after  the  effective 
date  of  this  policy  will  require  site-by- 
site  evaluation  because  of  the  likelihood 


that  the  site  involves  more  pervasive 
PCB  contamination  than  fresh  spills  and 
because  old  spills  are  generally  more 
difficult  to  clean  up  than  fresh  spills 
(particularly  on  porous  surfaces  such  as 
concrete).  Therefore,  spills  which 
occurred  before  the  effective  date  of  this 
policy  are  to  be  decontaminated  to 
requirements  established  at  the 
discretion  of  EPA.  usually  through  its 
regional  offices. 

(2)  EPA  expects  most  PCB  spills 
subject  to  the  TSCA  PCB  regulations  to 
conform  to  the  typical  spill  situations 
considered  in  developing  this  policy. 
This  policy  does,  however,  exclude  from 
application  of  the  final  numerical 
cleanup  standards  certain  spill 
situations  from  its  scope:  Spills  directly 
into  surface  waters,  drinking  water, 
sewers,  grazing  lands,  and  vegetable 
gardens.  These  types  of  spills  are 
subject  to  final  cleanup  standards  to  be 
established  at  the  discretion  of  the 
regional  office.  These  spills  are, 
however,  subject  to  the  immediate 
notification  requirements  and  measures 
to  minimize  further  environmental 
contamination. 

(3)  For  all  other  spills.  EPA  generally 
expects  the  decontamination  standards 
of  this  policy  to  apply.  Occasionally, 
some  small  percentage  of  spills  covered 
by  this  policy  may  warrant  more 
stringent  cleanup  requirements  because 
of  additional  routes  of  exposure  or 
significantly  greater  exposures  than 
those  assumed  in  developing  the  final 
cleanup  standards  of  this  policy.  While 
the  EPA  regional  offices  have  the 
authority  to  require  additional  cleanup 
in  these  circumstances,  the  Regional 
Administrator  must  first  make  a  finding 
based  on  the  specific  facts  of  a  spill  that 
additional  cleanup  must  occur  to 
prevent  unreasonable  risk.  In  addition, 
before  a  final  decision  is  made  to 
require  additional  cleanup,  the  Regional 
Administrator  must  notify  the  Director. 
Office  of  Toxic  Substances  at 
Headquarters  of  his/her  finding  and  the 
basis  for  the  finding. 

(4)  There  may  also  be  exceptional 
spill  situations  that  requires  less 
stringent  cleanup  or  a  different 
approach  to  cleanup  because  of  factors 
associated  with  the  particular  spill. 
These  factors  may  mitigate  expected 
exposures  and  risks  or  make  cleanup  to 
these  requirements  impracticable. 

(b)  Spills  that  may  require  more 
stringent  cleanup  levels.  For  spills 
within  the  scope  of  this  policy,  EPA 
generally  retains,  under  $  761.135.  the 
authority  to  require  additional  cleanup 
upon  finding  that,  despite  good  faith 
efforts  by  the  responsible  party,  the 
numerical  decontamination  levels  in  the 
policy  have  not  been  met.  In  addition. 


EPA  foresees  the  possibility  of 
exceptional  spill  situations  in  which 
site-specific  risk  factors  may  warrant 
additional  cleanup  to  more  stringent 
numerical  decontamination  levels  than 
are  required  by  the  policy.  In  these 
situations,  the  Regional  Administrator 
has  the  authority  to  require  cleanup  to 
levels  lower  than  those  included  in  this 
policy  upon  finding  that  further  cleanup 
must  occur  to  prevent  unreasonable  risk. 
The  Regional  Administrator  will  consult 
with  the  Director.  Office  of  Toxic 
Substances,  prior  to  making  such  a 
finding. 

(1)  For  example,  site-specific 
characteristics,  such  as  short  depth  to 
ground  water,  type  of  soil,  or  the 
presence  of  a  shallow  well,  may  pose 
exceptionally  high  potential  for  ground 
water  contamination  by  PCBs  remaining 
after  cleanup  to  the  standards  specified 
in  this  policy.  Spills  that  pose  such  a 
high  degree  of  potential  for  ground 
water  contamination  have  not  been 
excluded  from  the  policy  under 
paragraph  (d)  of  this  section  because  the 
presence  of  such  potential  may  not  be 
readily  apparent.  EPA  feels  that 
automatically  excluding  such  spills  from 
the  scope  of  the  policy  could  result  in 
the  delay  of  cleanup — a  particularly 
undesirable  outcome  if  potential  ground 
water  contamination  is.  in  fact,  a 
significant  concern. 

(2)  In  those  situations,  the  Regional 
Administrator  may  require  cleanup  in 
addition  to  that  required  under  §  761.125 
(b)  and  (c).  However,  the  Regional 
Administrator  must  first  make  a  finding, 
based  on  the  specific  facts  of  a  spill,  that 
additional  cleanup  is  necessary  to 
prevent  unreasonable  risk.  In  addition, 
before  making  a  final  decision  on 
additional  cleanup,  the  Regional 
Administrator  must  notify  the  Director 
of  the  Office  of  Toxic  Substances  of  his 
finding  and  the  basis  for  the  finding. 

(c)  Flexibility  to  allow  less  stringent 
or  alternative  requirements.  EPA  retains 
the  flexibility  to  allow  less  stringent  or 
alternative  decontamination  measures 
based  upon  site-specific  considerations. 
EPA  will  exercise  this  flexibility  if  the 
responsible  party  demonstrates  that 
cleanup  to  the  numerical 
decontamination  levels  is  clearly 
unwarranted  because  of  risk-mitigating 
factors,  that  comphance  with  the 
procedural  requirements  or  numerical 
standards  in  the  policy  is  impracticable 
at  a  particular  site,  or  that  site-specific 
characteristics  make  the  costs  of 
cleanup  prohibitive.  The  Regional 
Administrator  will  notify  the  Director  of 
OTS  of  any  decision  and  the  basis  for 
the  decision  to  allow  less  stringent 
cleanup.  The  purpose  of  this  notification 


10706 


Federal  Register  /  Vol.  52.  No.  63  /  Thursday.  April  2.  1987  /  Rules  and  Regulations 


is  to  enable  the  Director  of  OTS  to 
ensure  consistency  of  spill  cleanup 
standards  under  special  circumstances 
across  the  regions. 

(d)  Excluded  spills.  (1)  Although  the 
spill  situations  in  paragraphs  (d)(2]  (i) 
tiirough  (vi)  of  this  section  are  excluded 
from  the  automatic  application  of  Hnal 
decontamination  standards  under 
§  761.125  (b)  and  (c),  the  general 
requirements  under  §  761.125(a)  do 
apply  to  these  spills.  In  addition,  all  of 
these  excluded  situations  require 
practicable,  immediate  actions  to 
contain  the  area  of  contamination. 
While  these  situations  may  not  always 
require  more  stringent  cleanup 
measures,  the  Agency  is  excluding  these 
scenarios  because  they  will  always 
involve  significant  factors  that  may  not 
be  adequately  addressed  by  cleanup 
standards  based  upon  typical  spill 
characteristics. 

(2)  For  the  spill  situations  in 
paragraphs  (d)(2)(i)  through  (vi)  of  this 
section,  the  responsible  party  shall 
decontaminate  the  spill  in  accordance 
with  site-specific  requirements 
established  by  the  EPA  regional  offices. 

(i)  Spills  that  result  in  the  direct 
contamination  of  surface  waters 
(surface  waters  include,  but  are  not 
limited  to,  "waters  of  the  United  States" 
as  defined  in  Part  122  of  this  chapter, 
ponds,  lagoons,  wetlands,  and  storage 
reservoirs). 

(ii)  Spills  that  result  in  the  direct 
contamination  of  sewers  or  sewage 
treatment  systems. 

(iii)  Spills  that  result  in  the  direct 
contamination  of  any  private  or  public 
drinking  water  sources  or  distribution 
systems. 

(iv)  Spills  which  migrate  to  and 
contaminate  surface  waters,  sewers,  or 
drinking  water  supplies  before  cleanup 
has  been  completed  in  accordance  with 
this  policy. 

(v)  Spills  that  contaminate  animal 
grazing  lands. 

(vi)  Spills  that  contaminate  vegetable 
gradens. 

(e)  Relationship  of  policy  to  other 
statutes.  (1)  This  policy  does  not  affect 
cleanup  standards  or  requirements  for 
the  reporting  of  spills  imposed,  or  to  be 
imposed,  under  other  Federal  statutory 
authorities,  including  but  not  limited  to, 
the  Clean  Water  Act  (CWA),  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  and  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA).  Where 
more  than  one  requirement  applies,  the 
stricter  standard  must  be  met. 

(2)  The  Agency  recognizes  that  the 
existence  of  this  policy  will  inevitably 


result  in  attempts  to  apply  the  standards 
to  situations  within  the  scope  of  other 
statutory  authorities.  However,  other 
statutes  require  the  Agency  to  consider 
different  or  alternative  factors  in 
determining  appropriate  corrective 
actions.  In  addition,  the  types  and 
magnitudes  of  exposures  associated 
with  sites  requiring  corrective  action 
under  other  statutes  often  involve 
important  differences  from  those 
expected  of  the  typical,  electrical 
equipment-type  spills  considered  in 
developing  this  policy.  Thus,  cleanups 
under  other  statutes,  such  as  RCRA 
corrective  actions  or  remedial  and 
response  actions  under  SARA  may 
result  in  different  outcomes. 

§761.123    Definitions. 

For  purposes  of  this  policy,  certain 
words  and  phrases  are  used  to  denote 
specific  materials,  procedures,  or 
circumstances.  The  following  definitions 
are  provided  for  purposes  of  clarity  and 
are  not  to  be  taken  as  exhaustive  lists  of 
situations  and  materials  covered  by  the 
policy. 

"Double  wash/rinse"  means  a 
minimum  requirement  to  cleanse  solid 
surfaces  {both  impervious  and 
nonimpervious)  two  times  with  an 
appropriate  solvent  or  other  material  in 
which  PCBs  are  at  least  5  percent 
soluble  (by  weight).  A  volume  of  PCB- 
free  fluid  sufficient  to  cover  the 
contaminated  surface  completely  must 
be  used  in  each  wash/rinse.  The  wash/ 
rinse  reqcirement  does  not  mean  the 
mere  spreading  of  solvent  or  other  fluid 
over  the  surface,  nor  does  the 
requirement  mean  a  once-over  wipe 
with  a  soaked  cloth.  Precautions  must 
be  taken  to  contain  any  runoff  resulting 
from  the  cleansing  and  to  dispose 
properly  of  wastes  generated  during  the 
cleansing. 

"High-concentration  PCBs"  means 
PCBs  that  contain  500  ppm  or  greater 
PCBs,  or  those  materials  which  EPA 
requires  to  be  assumed  to  contain  500 
ppm  or  greater  PCBs  in  the  absence  of 
testing. 

"High-contact  industrial  surface" 
means  a  surface  in  an  industrial  setting 
which  is  repeatedly  touched,  often  for 
relatively  long  periods  of  time.  Manned 
machinery  and  control  panels  are 
examples  of  high-contact  industrial 
surfaces.  High-contact  industrial 
surfaces  are  generally  of  impervious 
solid  material.  Examples  of  low-contact 
industrial  surfaces  include  ceilings, 
walls,  floors,  roofs,  roadways  and 
sidewalks  in  the  industrial  area,  utility 
poles,  unmanned  machinery,  concrete 
pads  beneath  electrical  equipment, 
curbing,  exterior  structural  building 
components,  indoor  vaults,  and  pipes. 


"High-contact  residential/commercial 
surface"  means  a  surface  in  a 
residential/commercial  area  which  is 
repeatedly  touched,  often  for  relatively 
long  periods  of  time.  Doors,  wall  areas 
below  6  feet  in  height,  uncovered 
flooring,  windowsills,  fencing, 
bannisters,  stairs,  automobiles,  and 
children's  play  areas  such  as  outdoor 
patios  and  sidewalks  are  examples  of 
high-contact  residential/commercial 
surfaces.  Examples  of  low-contact 
residential/commercial  surfaces  include 
interior  ceilings,  interior  wall  areas 
above  6  feet  in  height,  roofs,  asphalt 
roadways,  concrete  roadways,  wooden 
utility  poles,  unmanned  machinery, 
concrete  pads  beneath  electrical 
equipment,  curbing,  exterior  structural 
building  components  (e.g.,  aluminum/ 
vinyl  siding,  cinder  block,  asphalt  tiles), 
and  pipes. 

"Impervious  solid  surfaces"  means 
solid  surfaces  which  are  nonporous  and 
thus  unlikely  to  absorb  spilled  PCBs 
within  the  short  period  of  time  required 
for  cleanup  of  spills  under  this  policy. 
Impervious  scJid  surfaces  include,  but 
are  not  limited  to,  metals,  glass, 
aluminum  siding,  and  enameled  or 
laminated  surfaces. 

"Low-concentration  PCBs"  means 
PCBs  that  are  tested  and  found  to  I 

contain  less  than  500  ppm  PCBs.  or 
those  PCB-containing  materials  which 
EPA  requires  to  be  assumed  to  be  at 
concentrations  below  500  ppm  (i.e., 
untested  mineral  oil  dielectric  fluid). 

"Nonimpervious  solid  surfaces" 
means  solid  surfaces  which  are  porous 
and  are  more  likely  to  absorb  spilled 
PCBs  prior  to  completion  of  the  cleanup 
requirements  prescribed  in  this  policy. 
Nonimpervious  solid  surfq^s  include, 
but  are  not  limited  to,  wodd,  concrete, 
asphalt,  and  plasterboard. 

"Nonrestricted  access  areas"  means 
any  area  other  than  restricted  access, 
outdoor  electrical  substations,  and  other 
restricted  access  locations,  as  defined  in 
this  section.  In  addition  to  residential/ 
commercial  areas,  these  areas  include 
unrestricted  access  rural  areas  (areas  of 
low  density  development  and 
population  where  access  is  uncontrolled 
by  either  man-made  barriers  or 
naturally  occurring  barriers,  such  as 
rough  terrain,  mountains,  or  cliffs).         i 

"Other  restricted  access 
(nonsubstation)  locations"  means  areas 
other  than  electrical  substations  that  are 
at  least  0.1  kilometer  (km)  from  a 
residential/commercial  area  and  limited 
by  man-made  barriers  (e.g.,  fences  and 
walls)  to  substantially  limited  by 
naturally  occurring  barriers  such  as 
mountains,  cliffs,  or  rough  terrain.  These 
areas  generally  include  industrial 
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facilities  and  extremely  remote  rural 
locations.  {Areas  where  access  is 
restricted  but  are  less  than  0.1  km  from  a 
residential/commercial  area  are 
considered  to  be  residential/commercial 
areas.) 

"Outdoor  electrical  substations'" 
means  outdoor,  fenced-off,  and 
restricted  access  areas  used  in  the 
transmission  and/or  distribution  of 
electrical  power  Outdoor  electrical 
substations  restrict  public  access  by 
being  fenced  or  walled  off  as  defined 
under  §  761.30(l)(l)(ii).  For  purposes  of 
this  TSCA  policy,  outdoor  electrical 
substations  are  defined  as  being 
located  at  least  0.1  km  from  a 
residential/commercial  area.  Outdoor 
fenced-off  and  restricted  access  areas 
used  in  the  transmission  and/or 
distribution  of  electrical  power  which 
are  located  less  than  0.1.  km  from  a 
residential/commercial  area  are 
considered  to  be  residential/commercial 
areas. 

"PCBs"  means  polychlorinated 
biphenyls  as  defined  under  §  761.3.  As 
specified  under  §  761.1(b),  no 
requirements  may  be  avoided  through 
dilution  of  the  PCB  concentration. 

"Requirements  and  standards"  means: 

(1)  "Requirements"  as  used  in  this 
policy  refers  to  both  the  procedural 
responses  and  numerical 
decontamination  levels  set  forth  in  this 
policy  as  constituting  adequate  cleanup 
of  PCBs. 

(2)  "Standards"  refers  to  the 
numerical  decontamination  levels  set 
forth  in  this  policy. 

"Residential/commercial  areas" 
means  those  areas  where  people  live  or 
reside,  or  where  people  work  in  other 
than  manufacturing  or  farming 
industries.  Residential  areas  include 
housing  and  the  property  on  which 
housing  is  located,  as  well  as 
playgrounds,  roadways,  sidewalks, 
parks,  and  other  similar  areas  within  a 
residential  community.  Commercial 
areas  are  typically  accessible  to  both 
members  of  the  general  public  and 
employees  and  include  public  assembly 
properties,  institutional  properties, 
stores,  office  buildings,  and 
transportation  centers. 

"Responsible  party  means  the  owner 
of  the  PCB  equipment,  facility,  or  other 
source  of  PCBs  or  his/her  designated 
agent  (e.g.,  a  facility  manager  or 
foreman). 

"Soil"  means  all  vegetation,  soils  and 
other  ground  media,  including  but  not 
limited  to,  sand,  grass  ,  gravel,  and 
oyster  shells.  It  does  not  include 
concrete  and  asphalt. 

"Spill"  means  both  intentional  and 
unintentional  spills,  leaks,  and  other 
uncontrolled  discharges  where  the 


release  results  in  any  quantity  of  PCBs 
running  off  or  about  to  run  off  the 
external  surface  of  the  equipment  or 
other  PCB  source,  as  well  as  the 
contamination  resulting  from  those 
releases.  This  policy  applies  to  spills  of 
50  ppm  or  greater  PCBs.  The 
concentration  of  PCBs  spilled  is 
determined  by  the  PCB  concentration  in 
the  material  spilled  as  opposed  to  the 
concentration  of  PCBs  in  the  material 
onto  which  the  PCBs  were  spilled. 
Where  a  spill  of  untested  mineral  oil 
occurs,  the  oil  is  presumed  to  contain 
greater  than  50  ppm.  but  less  than  500 
ppm  PCBs  and  is  subject  to  the  relevant 
requirements  of  this  policy. 

"Spill  area"  means  the  area  of  soil  on 
which  visible  traces  of  the  spill  can  be 
observed  plus  a  buffer  zone  of  1  foot 
beyond  the  visible  traces.  Any  surface 
or  object  (e.g.,  concrete  sidewalk  or 
automobile)  within  the  visible  traces 
area  or  on  which  visible  traces  of  the 
spilled  material  are  observed  is  included 
in  the  spill  area.  This  area  represents 
the  minimum  area  assumed  to  be 
contaminated  by  PCBs  in  the  absence  of 
precleanup  sampling  data  and  is  thus 
the  minimum  area  which  must  be 
cleaned. 

"Spill  boundaries"  means  the  actual 
area  of  contamination  as  determined  by 
postcleanup  verification  sampling  or  by 
precleanup  sampling  to  determine  actual 
spill  boundaries.  EPA  can  require 
additional  cleanup  when  necessary  to 
decontaminate  all  areas  within  the  spill 
boundaries  to  the  levels  required  in  this 
policy  (e.g.,  additional  cleanup  will  be 
required  if  postcleanup  sampling 
indicates  that  the  area  decontaminated 
by  the  responsible  party,  such  as  the 
spill  area  as  defined  in  this  section,  did 
not  encompass  the  actual  boundaries  of 
PCB  concentration). 

"Standard  wipe  test"  means,  for  spills 
of  high-concentration  PCBs  on  solid 
surfaces,  a  cleanup  to  numerical  surface 
standards  and  sampling  by  a  standard 
wipe  test  to  verify  that  the  numerical 
standards  have  been  met.  This 
definition  constitutes  the  minimum 
requirements  for  an  appropriate  wipe 
testing  protocol.  A  standard-size 
template  (10  centimeters  (cm)  x  10  cm) 
will  be  used  to  delineate  the  area  of 
cleanup;  the  wiping  medium  will  be  a 
gauze  pad  or  glass  wool  of  known  size 
which  has  been  saturated  with  hexane. 
It  is  important  that  the  wipe  be 
performed  very  quickly  after  the  hexane 
is  exposed  to  air.  EPA  strongly 
recommends  that  the  gauze  (or  glass 
wool)  be  prepared  with  hexane  in  the 
laboratory  and  that  the  wipirig  medium 
be  stored  in  sealed  glass  vials  until  it  is 
used  for  the  wipe  test.  Further,  EPA 


requires  the  collection  and  testing  of 
field  blanks  and  replicates. 

§  76 1 . 1 25    Requirements  for  PCB  spill 
cleanup. 

(a)  Genera/.  Unless  expressly  limited, 
the  reporting,  disposal,  and  precleanup 
sampling  requirements  in  paragraphs  (a) 
(1)  through  (3)  of  this  section  apply  to  all 
spills  of  PCBs  at  concentrations  of  50 
ppm  or  greater  which  are  subject  to 
decontamination  requirements  under 
TSCA,  including  those  spills  listed  under 
§  761.120(b)  which  are  excluded  from 
the  cleanup  standards  at  paragraphs  (b) 
and  (c)  of  this  section. 

(1)  Reporting  requirements.  The 
reporting  in  paragraph  (a)(1)  (i)  through 
(iv)  of  this  section  is  required  in  addition 
to  applicable  reporting  requirements 
under  the  Clean  Water  Act  (CWA)  or 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA).  For  example, 
under  the  National  Contingency  Plan  all 
spills  involving  10  pounds  or  more  of 
PCB  material  must  currently  be  reported 
to  the  National  Response  Center  (1-800- 
424-6802).  The  requirements  in 
paragraphs  (a)(1)  (i)  through  (iv)  of  this 
section  are  designed  to  be  consistent 
with  existing  reporting  requirements  to 
the  extent  possible  so  as  to  minimize 
reporting  burdens  on  governments  as 
well  as  the  regulated  community. 

(i)  Where  a  spill  directly  contaminates 
surface  water,  sewers,  or  drinking  water 
supplies,  as  discussed  under 
§  761.120(d),  the  responsible  party  shall 
notify  the  appropriate  EPA  regional 
office  (the  Office  of  Pesticides  and  Toxic 
Substances  Branch)  and  obtain  guidance 
for  appropriate  cleanup  measures  in  the 
shortest  possible  time  after  discovery, 
but  in  no  case  later  than  24  hours  after 
discovery. 

(ii)  Where  a  spill  directly 
contaminates  grazing  lands  or  vegetable 
gardens,  as  discussed  under 
§  761.120(d),  the  responsible  party  shall 
notify  the  appropriate  EPA  regional 
office  (the  Office  of  Pesticides  and  Toxic 
Substances  Branch)  and  proceed  with 
the  immediate  requirements  specified 
under  paragraph  (b)  or  (c)  of  this 
section,  depending  on  the  source  of  the 
spill,  in  the  shortest  possible  time  after 
discovery,  but  in  no  case  later  than  24 
hours  after  discovery. 

(iii)  Where  a  spill  exceeds  10  pounds 
of  PCB  material  (generally  1  gallon  of 
PCB  dielectric  fluid)  and  is  not 
addressed  in  paragraph  (a)(1)  (i)  or  (ii) 
of  this  section,  the  responsible  party  will 
notify  the  appropriate  EPA  regional 
office  and  proceed  to  decontaminate  the 
spill  area  in  accordance  with  this  TSCA 
policy  in  the  shortest  possible  time  after 
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discovery,  but  in  no  case  later  than  24 
hours  after  discovery.  For  purposes  of 
the  notification  requirement,  the  10 
pounds  are  measured  by  the  weight  of 
the  PCB-containing  material  spilled 
rather  than  by  the  weight  of  only  the 
PCBs  spilled. 

(iv)  Spills  of  10  pounds  or  less,  which 
are  not  addressed  in  paragraph  (a)(1)  (i) 
or  (ii)  of  this  section,  must  be  cleaned  up 
in  accordance  with  this  policy  (in  order 
to  avoid  EPA  enforcement  liability),  but 
notification  of  EPA  is  not  required. 

(2)  Disposal  of  cleanup  debris  and 
materials.  All  concentrated  soils, 
solvents,  rags,  and  other  materials 
resulting  from  the  cleanup  of  PCBs 
under  this  policy  shall  be  properly 
stored,  labeled,  and  disposed  of  in 
accordance  with  the  provisions  of 

§  761.80. 

(3)  Determination  of  spitl  boundaries 
in  the  absence  of  visible  traces.  For 
spills  where  there  are  insufficient  visible 
traces  yet  there  is  evidence  of  a  leak  or 
spill,  the  boundaries  of  the  spill  are  to 
be  determined  by  using  a  statistically 
based  sampling  scheme. 

(b)  Requirements  for  cleanup  of  low- 
concentration  spills  which  involve  less 
than  1  pound  of  PCBs  by  weight  (less 
than  270  gallons  of  untested  mineral 
oil) — (1 )  Decontamination  requirements. 
Spills  of  less  than  270  gallons  of 
untested  mineral  oil,  low-concentration 
PCBs.  as  defined  under  §  761.123.  which 
involve  less  than  1  pound  of  PCBs  by 
weight  (e.g..  less  than  270  gallons  of 
untested  mineral  oil  containing  less  than 
500  ppm  PCBs)  shall  be  cleaned  in  the 
following  manner: 

(i)  Solid  surfaces  must  be  double 
washed/rinsed  (as  defined  under 
§  761.123);  except  that  all  indoor, 
residential  surfaces  other  than  vault 
areas  must  be  cleaned  to  10  micrograms 
per  100  square  centimeters  (10  fxg/lOO 
cm")  by  standard  commercial  wipe  tests. 

(ii)  All  soil  within  the  spill  area  (i.e.. 
visible  traces  of  soil  and  a  buffer  of  1 
lateral  foot  around  the  visible  traces) 
must  be  excavated,  and  the  ground  be 
restored  to  its  original  configuration  by 
back-filling  with  clean  soil  (i.e., 
containing  less  than  1  ppm  PCBs). 

(iii)  Requirements  of  paragraph  (b)(1) 
(i)  and  (ii)  of  this  section  must  be 
completed  within  48  hours  after  the 
responsible  party  was  notified  or 
became  aware  of  the  spill. 

(2)  Effect  of  emergency  or  adverse 
weather  Completion  of  cleanup  may  be 
delayed  beyond  48  hours  in  case  of 
circumstances  including  but  not  limited 
to,  civil  emergency,  adverse  weather 
conditions,  lack  of  access  to  the  site, 
and  emergency  operating  conditions. 
The  occurrence  of  a  spill  on  a  weekend 
or  overtime  costs  are  not  acceptable 


reasons  to  delay  response.  Completion 
of  cleanup  may  be  delayed  only  for  the 
duration  of  the  adverse  conditions.  If  the 
adverse  weather  conditions,  or  time 
lapse  due  to  other  emergency,  has  left 
insufficient  visible  traces,  the 
responsible  party  must  use  a 
statistically  based  sampling  scheme  to 
determine  the  spill  boundaries  as 
required  under  paragraph  (a)(3)  of  this 
section. 

(3)  Records  and  certification.  At  the 
completion  of  cleanup,  the  responsible 
party  shall  document  the  cleanup  with 
records  and  certification  of 
decontamination.  The  records  and 
certification  must  be  maintained  for  a 
period  of  5  years.  The  records  and 
certification  shall  consist  of  the 
following; 

(i)  Identification  of  the  source  of  the 
spill  (e.g.,  type  of  equipment). 

(ii)  Estimated  or  actual  date  and  time 
of  the  spill  occurrence. 

(iii)  The  date  and  time  cleanup  was 
completed  or  terminated  (if  cleanup  was 
delayed  by  emergency  or  adverse 
weather  the  nature  and  duration  of  the 
delay), 
(iv)  Abrief  description  of  the  spill 

locatioiL 
(v)  Precleanup  sampling  data  used  to 

establish  the  spill  boundaries  if  required 

because  of  insufficient  visible  traces. 

and  a  brief  description  of  the  sampling 

methodology  used  to  establish  the  spill 

boundaries, 
(vi)  A  brief  description  of  the  solid 

surfaces  cleaned  and  of  the  double 

wash/rinse  method  used, 
(vii)  Approximate  depth  of  soil 

excavation  and  the  amount  of  soil 

removed, 
(viii)  A  certification  statement  signed 

by  the  responsible  party  stating  that  the 

cleanup  requirements  have  been  met 

and  that  the  information  contained  in 

the  record  is  true  to  the  best  of  his/her 

knowledge, 
(ix)  While  not  required  for  compliance 

with  this  policy,  the  following 

information  would  be  useful  if 

maintained  in  the  records; 

(A)  Additional  pre-  or  post-cleanup 
sampling. 

(B)  The  estimated  cost  of  the  cleanup 
by  man-hours,  dollars,  or  both. 

(C)  Requirements  for  cleanup  of  high- 
concentration  spills  and  low- 
concentration  spills  involving  1  pound 
or  more  PCBs  by  weight  (270  gallons  or 
more  of  untested  mineral  oil).  Cleanup 
of  low-concentration  spills  involving  1  lb 
or  more  PCBs  by  weight  and  of  all  spills 
of  materials  other  than  low- 
concentration  materials  shall  be 
considered  complete  if  all  of  the 
immediate  requirements,  cleanup 
standards,  sampling,  and  recordkeeping 


requirements  of  paragraphs  (c)  (1) 
through  (5)  of  this  section  are  met. 

(1)  Immediate  requirements.  The  four 
actions  in  paragraphs  (c)(1)  (i)  through 
(iv)  of  this  section  must  be  taken  as 
quickly  as  possible  and  within  no  more 
than  24  hours  (or  within  48  hours  for  , 

PCB  Transformers)  after  the  responsible 
party  was  notified  or  became  aware  of 
the  spill,  except  that  actions  described 
in  paragraphs  (c)(1)  (ii)  through  (iv)  of 
this  section  can  be  delayed  beyond  24 
hours  if  circumstances  (e.g..  civil 
emergency,  hurricane,  tornado,  or  other 
similar  adverse  weather  conditions.  lack 
of  access  due  to  physical  impossibility, 
or  emergency  operating  conditions)  so 
require  for  the  duration  of  the  adverse 
conditions.  Tlie  occurrence  of  a  spill  on 
a  weekend  or  overtime  costs  are  not 
acceptable  reasons  to  delay  response. 
Owners  of  spilled  PCBs  who  have 
delayed  cleanup  because  of  these  types 
of  circumstances  must  keep  records 
documenting  the  fact  that  circumstances 
precluded  rapid  response. 

(i)  The  responsible  party  shall  notify 
the  EPA  regional  office  and  the  NRC  as 
required  by  i  761.125(a)(1)  or  by  other 
applicable  statutes. 

(ii)  The  responsible  party  shall 
effectively  cordon  off  or  otherwise 
delineate  and  restrict  an  area 
encompassing  any  visible  traces  plus  a 
3-foot  buffer  and  place  clearly  visible 
signs  advising  persons  to  avoid  the  area 
to  minimize  the  spread  of  contamination 
as  well  as  the  potential  for  human 
exposure. 

(iii)  The  responsible  party  shall  record 
and  document  the  area  of  visible 
contamination,  noting  the  extent  of  the 
visible  trace  areas  and  the  center  of  the 
visible  trace  area.  If  there  are  no  visible 
traces,  the  responsible  party  shall  record 
this  fact  and  contact  the  regional  office 
of  the  EPA  for  guidance  in  completing 
statistical  sampling  of  the  spill  area  to 
establish  spill  boundaries. 

(iv)  The  responsible  party  shall 
initiate  cleanup  of  all  visible  traces  of 
the  fluid  on  hard  surfaces  and  initiate 
removal  of  all  visible  traces  of  the  spill 
on  soil  and  other  media,  such  as  gravel, 
sand,  oyster  shells,  etc. 

(v)  If  there  has  been  a  delay  in 
reaching  the  site  and  there  are 
insufficient  visible  traces  of  PCBs 
remaining  at  the  spill  site,  the 
responsible  party  must  estimate  (based 
on  the  amount  of  material  missing  from : 
the  equipment  or  container)  the  area  of 
the  spill  and  immediately  cordon  off  the 
area  of  suspect  contaimination.  The 
responsible  party  must  then  utilize  a 
statistically  based  sampling  scheme  to 
identify  the  boundaries  of  the  spill  area 
as  soon  as  practicable. 
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(vi)  Although  this  policy  requires 
certain  immediate  actions,  as  described 
in  paragraphs  (c)(l)(i)  through  (iv)  of  this 
section.  EPA  is  not  placing  a  time  limit 
on  completion  of  the  cleanup  effort  since 
the  time  required  for  completion  will 
vary  from  case  to  case.  However.  EPA 
expects  that  decontamination  will  be 
achieved  promptly  in  all  cases  and  will 
consider  promptness  of  completion  in 
determining  whether  the  responsible 
party  made  good  faith  efforts  to  clean  up 
in  accordance  with  this  policy. 

(2)  Requirements  for  decontaminating 
spi/Is  in  outdoor  electrical  substations. 
Spills  which  occur  in  outdoor  electrical 
substations,  as  defined  under  5  761.123, 
shall  be  decontaminated  in  accordance 
with  paragraphs  (c)(2)(i)  and  (ii)  of  this 
section.  Conformance  to  the  cleanup 
standards  under  paragraphs  (c)(2)(i)  and 
(ii)  of  this  section  shall  be  verified  by 
post-cleanup  sampling  as  specified 
under  §  761.130.  At  such  times  as 
outdoor  electrical  substations  are 
converted  to  another  use.  the  spill  site 
shall  be  cleaned  up  to  the  nonrestricted 
access  requirements  under  paragraph 
(c)(4)  of  this  section. 

(i)  Contaminated  solid  surfaces  (both 
impervious  and  non-impervious)  shall  be 
cleaned  to  a  PCB  concentration  of  100 
micrograms  (ftg)/lOO  square  centimeters 
(cm^)  (as  measured  by  standard  wipe 
tests). 

(ii)  At  the  option  of  the  responsible 
party,  soil  contaminated  by  the  spill  will 
be  cleaned  either  to  25  ppm  PCBs  by 
weight,  or  to  50  ppm  PCBs  by  weight 
provided  that  a  label  or  notice  is  visibly 
placed  in  the  area.  Upon  demonstration 
by  the  responsible  party  that  cleanup  to 
25  ppm  or  50  ppm  will  jeopardize  the 
integrity  of  the  electrical  equipment  at 
the  substation,  the  EPA  regional  office 
may  establish  an  alternative  cleanup 
method  or  level  and  place  the 
responsible  party  on  a  reasonably 
timely  schedule  for  completion  of 
cleanup. 

(3)  Requirements  for  decontaminating 
spills  in  other  restricted  access  areas. 
Spills  which  occur  in  restricted  access 
locations  other  than  outdoor  electrical 
substations,  as  deHned  under  S  761.123. 
shall  be  decontaminated  in  accordance 
with  paragraph  (c)(3)(i)  through  (v)  of 
this  section.  Conformance  to  the  cleanup 
standards  in  paragraph  (c)(3)(i)  through 
(v)  of  this  section  shall  be  verified  by 
postcleanup  sampling  as  specified  under 
§  761.130.  At  such  times  as  restricted 
access  areas  other  than  outdoor 
electrical  substations  are  converted  to 
another  use.  the  spill  site  shall  be 
cleaned  up  to  the  nonrestricted  access 
area  requirements  of  paragraph  (c)(4)  of 
this  section. 


(i)  High-contact  solid  surfaces,  as 
defined  under  §  761.163  shall  be  cleaned 
to  10  fig/lOO  cm*  (as  measured  by 
standard  wipe  tests). 

(ii)  Low-contact,  indoor,  impervious 
solid  surfaces  will  be  decontaminated  to 
10  |Lig/lOO  cm*. 

(iii)  At  the  option  of  the  responsible 
party,  low-contact,  indoor, 
nonimpervious  surfaces  will  be  cleaned 
either  to  10  M-g/lOO  cm*  or  to  100  tig/lOQ 
cm*  and  encapsulated.  The  Regional 
Administrator,  however,  retains  the 
authority  to  disallow  the  encapsulation 
option  for  a  particular  spill  situation 
upon  finding  that  the  uncertainties 
associated  with  that  option  pose  special 
concerns  at  that  site.  That  is,  the 
Regional  Administrator  would  not 
permit  encapsulation  if  he/she 
determined  that  if  the  encapsulation 
failed  the  failure  would  create  an 
imminent  hazard  at  the  site. 

(iv)  Low-contact,  outdoor  surfaces 
(both  impervious  and  nonimpervious) 
shall  be  cleaned  to  100  ng/lOO  cm*. 

(v)  Soil  contaminated  by  the  spill  will 
be  cleaned  to  25  ppm  PCBs  by  weight. 

(4)  Requirements  for  decontaminating 
spills  in  nonrestricted  access  areas. 
Spills  which  occur  in  nonrestricted 
access  locations,  as  defined  under 
1 761.123,  shall  be  decontaminated  in 
accordance  with  paragraphs  (c)(4)(i) 
through  (v)  of  this  section.  Conformance 
to  the  cleanup  standards  at  paragraphs 
{c)(4)(i)  through  (v)  of  this  section  shall 
be  verified  by  postcleanup  sampling  as 
specified  under  §  761.130. 

(i)  Furnishings,  toys,  and  other  easily 
replaceable  household  items  shall  be 
disposed  of  in  accordance  with  the 
provisions  of  §  761.60  and  replaced  by 
the  responsible  party. 

(ii)  Indoor  solid  surfaces  and  high- 
contact  outdoor  solid  surfaces,  defined 
as  high  contact  residential/commercial 
surfaces  under  S  761.123,  shall  be 
cleaned  to  10  fig/lOO  cm*  (as  measured 
by  standard  wipe  tests). 

(iii)  Indoor  vault  areas  and  low- 
contact,  outdoor,  impervious  solid 
surfaces  shall  be  decontaminated  to  10 
p.g/100  cm*. 

(iv)  At  the  option  of  the  responsible 
party,  low-contact,  outdoor, 
nonimpervious  solid  surfaces  shall  be 
either  cleaned  to  10  fig/lOO  cm*  or 
cleaned  to  100  >ig/lOO  cm*  and 
encapsulated.  The  Regional 
Administrator,  however,  retains  the 
authority  to  disallow  the  encapsulation 
option  for  a  particular  spill  situation 
upon  finding  that  the  uncertainties 
associated  with  that  option  pose  special 
concerns  at  that  site.  That  is,  the 
Regional  Administrator  would  not 
permit  encapsulation  if  he/she 


determined  that  if  the  encapsulation 
failed  the  failure  would  create  an 
imminent  hazard  at  the  site. 

(v)  Soil  contaminated  by  the  spill  will 
be  decontaminated  to  10  ppm  PCBs  by 
weight  provided  that  soil  is  excavated  to 
a  minimum  depth  of  10  inches.  The 
excavated  soil  will  be  replaced  with 
clean  soil,  i.e.,  containing  less  than  1 
ppm  PCBs,  and  the  spiH  site  will  be 
restored  (e.g.,  replacement  of  turf). 

(5)  Records.  The  responsible  party 
shall  document  the  cleanup  with  records 
of  decontamination.  The  records  must 
be  maintained  for  a  period  of  5  years. 
The  records  and  certification  shall 
consist  of  the  following: 

(i)  Identification  of  the  source  of  the 
spill,  e.g.,  type  of  equipment. 

(ii)  Estimated  or  actual  date  and  time 
of  the  spill  occurrence. 

(iii)  The  date  and  time  cleanup  was 
completed  or  terminated  (if  cleanup  was 
delayed  by  emergency  or  adverse 
weather  the  nature  and  duration  of  the 
delay). 

(iv)  A  brief  description  of  the  spill 
location  and  the  nature  of  the  materials 
contaminated.  This  information  should 
include  whether  the  spill  occurred  in  an 
outdoor  electrical  substation,  other 
restricted  access  location,  or  in  a 
nonrestricted  access  area. 

(v)  Precleanup  sampling  data  used  to 
establish  the  spill  boundaries  if  required 
because  of  insufficient  visible  traces  and 
a  brief  description  of  the  sampling 
methodology  used  to  establish  the  spill 
boundaries. 

(vi)  A  brief  description  of  the  solid 
surfaces  cleaned. 

(vii)  Approximate  depth  of  soil 
excavation  and  the  amount  of  soil 
removed. 

(viii)  Postcleanup  verification 
sampling  data  and,  if  not  otherwise 
apparent  from  the  documentation,  a 
brief  description  of  the  sampling 
methodology  and  analytical  technique 
used. 

(ix)  While  not  required  for  compliance 
with  this  policy,  information  on  the 
estimated  cost  of  cleanup  (by  man- 
hours,  dollars,  or  both)  would  be  useful 
if  maintained  in  the  records. 

§761.130    Sampling  requirements. 

Postcleanup  sampling  is  required  to 
verify  the  level  of  cleanup  under 
§  761.125(c)  (2)  through  (4).  The 
responsible  party  may  use  any 
statistically  valid,  reproducible, 
sampling  scheme  (either  random 
samples  or  grid  samples)  provided  that 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section  are  satisfied. 

(a)  The  sampling  area  is  the  greater  of 
(1)  an  area  equal  to  the  area  cleaned 
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plus  an  additional  1-foot  boundary,  or 
(2)  an  area  20  percent  larger  than  the 
original  area  of  contamination. 

|b)  The  sampling  scheme  must  ensure 
95  percent  confidence  against  false 
positives. 

(c)  The  number  of  samples  must  be 
sufficient  to  ensure  that  areas  of 
contamination  of  a  radius  of  2  feet  or 
more  within  the  sampling  area  will  be 
detected,  except  that  the  minimum 
number  of  samples  is  3  and  the 
maximum  number  of  samples  is  40. 

(d)  The  sampling  scheme  must  include 
calculation  for  expected  variability  due 
to  analytical  error. 

(e)  EPA  recommends  the  use  of  a 
sampling  scheme  developed  by  the 
Midwest  Research  Institute  (MRl)  for 
use  in  EPA  enforcement  inspections: 

■Verification  of  PCB  Spill  Cleanup  by 
Sampling  and  Analysis."  Guidance  for 
the  use  of  this  sampling  scheme  is 
available  in  the  MRl  report  "Field 
Manual  for  Grid  Sampling  of  PCB  Spill 
Sites  to  Verify  Cleanup."  Both  the  MRl 
sampling  scheme  and  the  guidance 
document  are  available  from  the  TSCA 
Assistance  Office,  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St. 
SW.,  Washington.  IX:  20460  (202-554- 
1404).  The  major  advantage  of  this 
sampling  scheme  is  that  it  is  designed  to 
characterize  the  degree  of 
contamination  within  the  entire 
sampling  area  with  a  high  degree  of 


confidence  while  using  fewer  samples 
than  any  other  grid  or  random  sampling 
scheme.  This  sampling  scheme  also 
allows  some  sites  to  be  characterized  on 
the  basis  of  composite  samples. 

(f)  EPA  may,  at  its  discretion,  take 
samples  from  any  spill  site.  If  EPA's 
sampling  indicates  that  the  remaining 
concentration  level  exceeds  the  required 
level,  EPA  will  require  further  cleanup. 
For  this  purpose,  the  numerical  level  of 
cleanup  required  for  spills  cleaned  in 
accordance  with  §  761.125(b)  is  deemed 
to  be  the  equivalent  of  numerical 
cleanup  requirements  required  for 
cleanups  under  §  761.125(c)(2)  through 
(4).  Using  Its  best  engineering  judgment, 
EPA  may  sample  a  statistically  valid 
random  or  grid  sampling  technique,  or 
both.  When  using  engineering  judgment 
or  random  "grab"  samples,  EPA  will 
take  into  account  that  there  are  limits  on 
the  power  of  a  grab  sample  to  dispute 
statistically  based  sampling  of  the  type 
required  of  the  responsible  party.  EPA 
headquarters  will  provide  guidance  to 
the  EPA  regions  on  the  degree  of 
certainty  associated  with  various  grab 
sample  results. 

§761.135    Effect  of  compliance  wHh  this 
policy  and  enforcement 

(a)  Although  a  spill  of  material 
containing  50  ppm  or  greater  PCBs  is 
considered  improper  PCB  disposal,  this 
policy  establishes  requirements  that 


EPA  considers  to  be  adequate  cleanup 
of  the  spilled  PCBs.  Cleanup  in 
accordance  with  this  policy  means 
compliance  with  the  procedural  as  well 
as  the  numerical  requirements  of  this 
policy.  Compliance  with  this  policy 
creates  a  presumption  against  both 
enforcement  action  for  penalties  and  the 
need  for  further  cleanup  under  TSCA. 
The  Agency  reserves  the  right,  however, 
to  initiate  appropriate  action  to  compel 
cleanup  where,  upon  review  of  the 
records  of  cleanup  or  EPA  sampling 
following  cleanup,  EPA  finds  that  the 
decontamination  levels  in  the  policy 
have  not  been  achieved.  The  Agency 
also  reserves  the  right  to  seek  penalties 
where  the  Agency  believes  that  the 
responsible  party  has  not  made  a  good 
faith  effort  to  comply  with  all  provisions 
of  this  policy,  such  as  prompt 
notification  of  EPA  of  a  spill, 
recordkeeping,  etc. 

(b)  EPA's  exercise  of  enforcement 
discretion  does  not  preclude 
enforcement  action  under  other 
provisions  of  TSCA  or  any  other  Federal 
statute.  This  includes,  even  in  cases 
where  the  numerical  decontamination 
levels  set  forth  in  this  policy  have  been 
met.  civil  or  criminal  action  for  penalties 
where  EPA  believes  the  spill  to  have 
been  the  result  of  gross  negligence  or    , 
knowing  violation. 
|FR  Doc.  87-72^2  Filed  4-1-87;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart  110 
IFRL  3119-61 

Water  Programs;  Discharge  of  Oil 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  amending  tiie  discharge  of  oil 
regulation  (40  CFR  Part  110),  which 
implements  section  311  of  the  Clean 
Water  Act  (CWA).  The  original 
regulation  established  a  trigger  for 
notifying  the  federal  government  of  oil 
discharges  that  are  harmful  to  public 
health  or  welfare.  The  regulation 
defined  a  harmful  quantity  as  the 
amount  of  oil  that  violates  applicable 
water  quality  standards  or  causes  a  film 
or  sheen  upon  or  discoloration  of  the 
surface  of  the  water  or  adjoining 
shorelines  or  causes  a  sludge  or 
emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines.  It  has  come  to  be  known  as 
the  "sheen  regulation." 

Today's  regulation  incorporates  the 
1977. 1978,  and  1980  amendments  to 
section  311  of  the  CWA  and  implements 
section  18(m){3)  of  the  Deepwater  Port 
Act  (DWPA)  of  1974  by  designating  a 
harmful  quantity  for  DWPA  purposes.  In 
addition,  the  Agency  is  responding  to 
two  suggestions  by  industry  for 
modifications  to  the  requirements  of  40 
CFR  Part  110.  The  intended  effect  is  to 
upgrade  the  oil  spill  notification 
requirements. 

effective  DATE:  May  4,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hubert  Watters,  Response  Standards 
and  Criteria  Branch,  Emergency 
Response  Division  (WH-548/B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460, 
(202)  382-2463.  or  the  RCRA/Superfund 
Hotline,  (800)  424-9346  (in  Washington. 
DC,  382-3000). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rulemaking  was  published  on 
pages  9776-9783  of  the  Federal  Register 
of  March  11, 1985,  and  invited  comments 
for  60  days  ending  May  10, 1985.  The 
comment  period  was  subsequently 
extended  to  July  1. 1985.  Comments 
were  received  from  over  50  sources,  and 
today's  preamble  summarizes  the 
comments,  suggestions,  and  actions 
taken. 

The  contents  of  the  preamble  are 
listed  in  the  following  outline: 

I.     Introduction 

II     Changes  from  Proposed  to  Final  Rule 


III.  Sldl^lory  Provisions  Affecting  the  Oil 
Discharge  Regulation 

A.  197*.  1978,  and  1980  Statutory 
Amendments 

1.  E)(tension  of  Geographical  Scope 

2.  Modification  of  Harmful  Quantity 

3.  E)4emplion  of  Discharges  Subject  to 
Sectk)n  402  of  the  CWA 

4.  E)<emption  of  Discharges  Permitted 
Under  MARPOL  73/78 

B.  Deepwater  Port  Act  of  1974 

IV.  Other  Sections  of  the  Oil  Discharge 
Regulation 

V.  Reqttests  for  Changes  in  the  Oil 
Discharge  Regulation 

A.  Volumetric  Alternatives  to  Sheen  Test 

B.  Special  Use  Applications  of  Oil 

VI.  Suntmary  of  Supporting  Analyses 

A.  Classification  and  Regulatory  Impact 
Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VII.  List  of  Subjects  in  40  CFR  Part  no 

I.  Introduction 

On  March  11, 1985,  the  Environmental 
Protection  Agency  (EPA)  proposed 
amendments  to  the  discharge  of  oil 
regulation  (40  CFR  Part  110).  The  March 
11, 198S  preamble  discussed  in  detail  the 
nature  and  purpose  of  the  proposed 
amendneents. 

Today,  EPA  is  promulgating  final 
amendnients  to  the  regulation.  In 
preparing  the  amendments  to  the 
regulation,  EPA  has  carefully  considered 
all  of  the  public  comments  submitted  on 
the  proposed  amendments  and  is 
making  some  modifications  in  response 
to  those  comments.  Major  issues  raised 
by  commenters  are  addressed  in  this 
preamble.  A  summary  of  all  comments 
and  EPA's  response  to  each  is  included 
in  the  Responses  to  Comments 
Documents,  which  may  be  found  in  the 
public  docket  for  this  rulemaking. 

Section  II  of  this  preamble 
summaifizes  those  changes  made  to  the 
March  11, 1985,  proposed  rule.  Statutory 
provisions,  addressed  in  Section  III  of 
this  preamble,  include  the  following: 

1.  ExtQnsion  of  geographical  scope  of 
section  311  of  the  Clean  Water  Act  (CWA) 
from  the  contiguous  zone  seaward  to 
approximately  200  miles. 

2.  Modification  of  the  harmful  quantity 
definition  from  discharges  of  such  quantities 
of  oil  that  "will  be  harmful"  to  the  public 
health  or  welfare  of  the  United  States  to  such 
quantities  that  "may  be  harmful"  to  the 
public  health  or  welfare  of  the  United  States. 

3.  Exemption  of  oil  discharges  subject  to 
CWA  section  402  National  Pollutant 
Discharge  Elimination  System  (NPDES)  from 
coverage  under  section  311  provisions. 

4.  Incorporation  of  the  provisions  under  the 
International  Convention  for  the  Prevention 
of  Pollution  from  Ships.  1973.  as  modified  by 
the  Protocol  of  1978  (MARPOL  73/78).  Annex 
I. 

5.  Definition  of  harmful  quantities  of  oil  for 
purpose*  of  section  18(m)(3]  of  the  Deepwater 
Port  Act  of  1974  (DWPA). 


Section  IV  discusses  other  sections  of 
40  CFR  Part  110,  and  Section  V 
addresses  two  suggested  changes 
requested  by  the  regulated  community 
for  which  comments  were  solicited  in 
the  preamble  to  the  proposed  rule.  They 
are: 

1.  A  request  by  Chevron  to  consider  a 
volumetric  amount  of  oil  discharge  as  a 
trigger  for  notification  to  replace  the  sheen 
test. 

2.  A  request  by  Esgard  that  EPA  exempt  its 
vegetable  oil  product,  a  corrosion  inhibitor  in 
ballast  tanks,  from  the  oil  discharge 
notification  requirements. 

Section  VI  presents  a  summary  of 
supporting  analyses,  and  Section  VII  ' 
provides  a  HbI  of  subjects  addressed  by 
this  rulemaking. 

11.  Changes  From  Proposed  To  Final 
Rule 

This  section  summarizes  the 
substantive  changes  that  have  been 
made  to  the  proposed  rule.  Four 
definitions  have  been  modified  slightly 
and  one  has  been  deleted.  Modifications 
have  also  been  made  to  the  sections  of 
the  rule  concerning  applicability, 
prohibited  discharges,  demonstration 
projects,  notice,  and  DWPA  discharges. 
A  copy  of  the  final  rule  indicating  all 
changes  from  the  proposed  rule  has 
been  placed  in  the  docket  for  this 
rulemaking  and  is  available  for  public 
inspection.  The  following  summary  is 
organized  in  the  same  order  as  the 
discharge  of  oil  regulation  (40  CFR  Part 
110)  itself. 

Section  ItO.l.  The  definition  of 
"applicable  jwater  quality  standards" 
has  been  amended  to  be  consistent  with 
the  EPA  water  quality  regulation,  40 
CFR  Part  131.  The  proposed  definition  in 
§  110.1  stated  that  applicable  water 
quality  standards  were  State  standards 
"adopted  by  the  State  and  approved  by 
EPA  ...  or  promulgated  by  EPA  .  .  ."  In 
contrast,  40  CFR  131.21(c)  states  that: 

A  State  water  quality  standard  remains  in 
effect,  even  though  disapproved  by  EPA,  until 
the  State  revises  it  or  EPA  promulgates  a  rule 
that  supersedes  the  State  water  quality 
standard. 

Accordingly,  the  words  "and 
approved  by  EPA"  have  been  deleted 
from  the  definition  of  applicable  water 
quality  standards  in  §  110.1  of  the  final 
rule. 

A  reference  to  section  311  of  the  CWA 
has  been  added  to  the  definition  of 
"discharge"  to  clarify  that  a  different 
definition,  as  provided  in  §  110.11, 
applies  to  the  DWPA. 

The  regulatory  explanation  of  the  1977 
amendment  language  which  extended 
the  scope  of  section  311's  coverage 
beyond  12  miles  has  been  deleted  from 
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40  CFR  Part  110  because  a  number  of 
comments  indicated  confusion  regarding 
the  scope  of  the  specific  statutory 
language  and  the  applicability  of 
discharge  reporting  requirements  within 
the  area  covered  by  the  language.  Under 
the  pre-1977  statutory  language  of 
sections  311  (b)(3)  and  (b)(5).  all 
prohibited  discharges  of  oil  in  the 
territorial  seas  and  contiguous  zones 
must  be  reported.  With  the  enactment  of 
the  1977  CWA  amendments,  however. 
Congress  inserted  additional  language  in 
section  311(b)(3)  which  provided  that 
prohibited  discharges  "in  connection 
with  activities  under  the  Outer 
Continental  Shelf  Lands  Act  or  the 
Deepwater  f*ort  Act  of  1974,  or  that  may 
affect  natural  resources  belonging  to. 
appertaining  to.  or  under  the  exclusive 
management  authority  of  the  United 
States  (including  resources  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act)"  must  be  reported. 
Since  the  jurisdiction  of  the  three 
statutes  referenced  in  the  1977 
amendments  extends  within  as  well  as 
beyond  the  contiguous  zone.'  there  was 
some  question  as  to  whether  discharges 
within  the  zone  now  need  only  be 
reported  if  they  are  actually  "in 
connection  with"  one  of  the  three 
additional  statutes.  EPA  believes  that 
the  correct  interpretation  of  section 
311(b)(3)  is  that  o// discharges  of  oil  in 
the  territorial  seas  and  contiguous  zone 
that  create  a  sheen  must  continue  to  be 
reported.  Discharges  of  oil  beyond  the 
contiguous  zone,  however,  that  create  a 
sheen  need  only  be  reported  if  they  are 
"in  connection  with  activities"  under  the 
Outer  Continental  Shelf  Lands  Act,  the 
Deepwater  Port  Act,  or  may  affect 
natural  resources  subject  to  U.S. 
management  authority  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  Today's  rulemaking 
clarifies  this  issue  by  simply  specifying 
appropriate  reporting  requirements  in 
terms  of  whether  the  discharge  and 
resulting  sheen  occurred  in  the 
territorial  sea.  the  contiguous  zone,  or 
beyond  12  miles. 

The  definition  of  "oil"  has  been 
expanded  to  include  references  to  both 
the  CWA  and  the  DWPA  definiHons  of 
oiL  Because  oil  is  defined  differently  in 
the  DWPA  than  in  t^  CWA  and  is  used 


'  Specifically,  the  Deepwater  Port  Act  of  1974 
regulates  ports  tieyond  "the  territorial  tiaits  of  Ute 
United  Slates."  including  associated  cofnpooents 
and  equipment,  sucb  as  pipelines,  located  seaward 
of  the  high  water  mark.  The  Outer  Continental  Shelf 
L.ands  Act  governs  ftie  Onter  Continental  Shelf, 
which  hes  beyond  "navigabte  waters."  and  the 
Magnuson  Fishery  Conaervation  and  Management 
Act  establishes  a  fishery  conservalioo  zoae.  which 
lies  beyond  "the  lerrilorial  sea  of  the  United 


in  both  contexts  in  the  rule,  the  Agency 
believes  it  is  desirable  to  provide 
references  to  both  of  these  definitions  of 
oil  in  §  liai. 

The  reference  to  the  Canal  Zone  has 
been  deleted  from  the  dennitioo  of 
"United  States."  The  CWA  no  longer 
applies  to  the  Canal  Zone  as  a  result  of 
the  Panama  Canal  Treaty  of  1977  and 
the  Panama  Canal  Act  of  1979  (22  U.S.C 
3601  et  seq.). 

Section  11(12.  A  sentence  has  been 
added  to  the  end  of  this  section  on 
applicability  to  indicate  that  the 
regulations  also  define  the  term 
"discharge"  for  purposes  of  section 
18(m)(3)  of  the  DWPA. 

Section  770.6  (formerly  §  lia7).  This 
section  sets  forth  the  provisions  of  CWA 
section  311  (bK3).  which  generally 
prohibits  oil  discharges  in  quantities  as 
may  be  harmful,  except  for  discharges 
permitted  under  MARPOL  73/78.  The 
Agency  believes  that  the  MARPOL 
exemption  extends  to  discharges  under 
the  DWPA  as  well.  Section  19(a)(1)  of 
the  DWPA  provides,  in  relevant  part, 
that  ".  .  .  the  treaties  of  the  United 
States  shall  apply  to  a  deepwater  port 
.  .  .  and  to  activities  connected, 
associated,  or  potentially  interfering 
with  the  use  or  operation  of  any  such 
port .  .  .".  Because  MARPOL  73/78  is  a 
"treaty  of  the  United  States,"  EPA 
interprets  section  19(3K1)  as  authorizing 
the  application  of  MARPOL  73/78 
provisions  to  dischai^ges  under  the 
DWPA  and.  therefore,  has  also  provided 
for  an  exemption  of  MARPOL  73/78 
permitted  discharges  from  DWPA 
requirements.  This  point  has  been 
clarified  in  the  final  rule,  and  the  section 
on  discharges  defined  for  purposes  of 
the  DWPA  (§  110.11  in  the  final  rule)  has 
been  modified  to  except  discharges 
permitted  under  MARPOL  73/78. 

Section  110.9  (formerly  §  110.10).  In 
response  to  a  commenter's 
recommendation  to  delete  the 
geographic  scope  language  from 
proposed  §  110.10,  the  language  has 
been  replaced  with  the  phrase  "under 
section  311  of  the  Act."  The  Agency 
concurs  with  commenter's  statement 
that  the  purpose  of  1 110.9  is  to  provide 
waiver  authority  to  the  Administrator, 
and  therefore  it  is  unnecessary  to  reprint 
the  geographic  scope  in  §  110.9. 

Section  110.10  [formeriy  5  110.11).  The 
Agency  has  amended  §  110.10  to  make  it 
consistent  with  Coast  Guard  discharge 
reporting  regulations  by  incorporating 
the  language  in  33  CFR  153.203,  as 
amended  on  May  16, 1966  (51  FR  17962). 

Section  110.11  (formerly  S  110.6).  In 
the  final  rule,  the  section  concerning 
discharges  defined  for  purposes  of  the 
DWPA  has  been  moved  to  the  end  of  the 


regulation.  This  section  has  been 
modified  to  except  discharges  from 
property  functioning  vessel  engines 
(which  are  not  deemed  to  be  harmful  for 
CWA  purposes)  and  discharges 
permitted  by  MARPOL  73/78.  The 
proposed  rule  contained  an  exception 
for  DWPA  discharges  subject  to  section 
402  of  the  CWA,  but  this  exception  has 
been  deleted.  There  is  nothing  in  the 
language  or  legislative  history  of  the 
DWPA  to  suggest  that  Congress 
contemplated  such  an  exception. 

in.  Statutory  Provisions  Affecting  the 
Oil  Discharge  Regulation 

This  section  of  the  preamble  describes 
the  five  amendments  to  the  sheen  rule 
that  were  required  by  changes  to  the 
CWA  and  by  the  DWPA.  Commenters 
generally  expressed  support  for  these 
regulatory  changes.  Major  issues  raised 
by  commenters  concerning  each  of  the 
changes  are  discussed  below. 

A.  1977.  1978.  and  1980  Statutory 
Amendments 

1.  Extension  of  Geographical  Scope 

In  the  1977  amendments  to  the  CWA 
(Pub.L.  95-217),  Congress  expanded  the 
geographical  scope  of  section  311 
beyond  the  contiguous  zone,  which 
extends  seaward  to  12  miles,  to  include 
oil  discharges  in  connection  with  a 
variety  of  activities  out  to 
approximately  200  miles.  Specifically, 
sections  311  (b)  and  (c)  of  the  Act  were 
amended  to  apply  not  only  to  discharges 
of  oil  into  navigable  waters  and  the 
contiguous  zone,  but  also  to  such 
discharges — 

in  connection  with  activities  under  the  Otiter 
Continental  Shelf  Lands  Act  or  the 
Deepwater  Port  Act  of  1974.  or  that  may 
affect  natural  resources  belonging  to. 
appertaining  to.  or  under  the  exclusive 
tnanagement  authority  of  the  United  States 
(including  resources  under  the  Fishery 
Conservation  and  Managenvent  Act  of  1976]" 
(33  U.S.C.  1321(b)  and  (d). 

The  Agency  has  amended  the 
jurisdictional  provisions  of  40  CFR  Part 
110  to  reflect  the  expanded  scope  of 
section  311  in  §  lias. 

One  commenler  acknowledged  that 
the  proposed  extension  of  geographical 
scope  is  consistent  with  the  CWA 
amendments,  but  had  reservations  about 
the  extension  because  of  "the  sheer  size 
of  the  area  to  be  included."  The 
commenter  asserted  that  the  extension 
"will  exacerbate  the  U.S.  Coast  Guard's 
inability  to  investigate  spills."  EPA 
notes  that  the  major  purpose  of  these 
amendments  to  the  oil  discharge  rule  is 
to  implement  statutorily  mandated 
changes.  The  abifity  of  the  Coast  Guard 
to  investigate  spills  in  the  extended  area 
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depends,  of  course,  on  the  number  of 
spills  in  the  area  at  any  one  time, 
enforcement  discretion,  the  existence  of 
competing  demands  for  Coast  Guard 
action  at  any  particular  time,  and  the 
availability  of  resources.  In  their 
comments  submitted  on  this  rule,  the 
Coast  Guard  has  not  indicated  any 
concern  about  their  ability  to  carry  out 
necessary  investigations. 

2.  Modification  of  Harmful  Quantity 

In  1978,  Congress  modified  the 
harmful  quantity  criteria  of  section  311 
from  discharge  of  oil  that  "will  be 
harmful"  to  discharges  that  "may  be 
harmful."  More  specifically.  Congress 
modified  the  scope  of  prohibited 
discharges  under  section  311(b)(4)  from 
quantities  the  "discharge  of  which,  at 
such  time,  locations,  circumstances,  and 
conditions,  will  be  harmful"  to  such 
quantities  the  "discharge  of  which  may 
be  harmful"  (Pub.  L.  95-576).  Section 
311(b)(3)  was  also  amended  to  reflect 
this  change. 

The  original  oil  sheen  test  was 
promulgated  pursuant  to  the  pre-1978 
standard  of  "will  be  harmful."  The 
Agency  views  the  revised  statutory 
standard  "may  be  harmful"  as  being,  at 
a  minimum,  at  least  as  environmentally 
stringent  and  protective  as  the  prior 
"will  be  harmful"  standard,  as  discussed 
in  more  detail  below,  ElPA  has  reviewed 
scientific  research  on  the  environmental 
effect  of  oil  spills.  It  has  assessed  State 
and  Federal  experience  in  implementing 
the  present  "oil  sheen"  test,  and  it  has 
carefully  considered  the  alternatives 
suggested  by  commenters.  On  the  basis 
of  this  review,  the  Agency  has 
determined  that  the  "oil  sheen"  is  an 
appropriate,  effective,  and  practical  test 
for  harmful  quantities  of  oil  under 
section  311(b)(4)  of  the  CWA.  As 
discussed  later  in  this  preamble,  the 
Agency  has  made  the  same 
determination  for  discharges  under 
section  18(m)(3)  of  the  DWPA. 

A  number  of  commenters  recognized 
that  the  replacement  of  "determined  to 
be  harmful"  for  "as  may  be  harmful"  in 
the  regulations  at  40  CFR  Part  110  would 
be  consistent  with  the  CWA 
amendments.  Some  of  these  commenters 
advocated,  however,  adoption  of  a 
quantitative  definition  of  harmful 
quantity  of  oil  discharge  using  a 
volumetric  trigger  as  an  alternative  to 
the  sheen  test.  The  scientific  support  for 
the  oil  sheen  test  together  with  the 
merits  of  adopting  a  volumetric  trigger 
are  addressed  in  detail  in  the  discussion 
in  Section  V.A.  concerning  Chevron's 
proposal  for  a  volumetric  substitute  to 
the  sheen  test. 


3.  Exemption  of  Discharges  Subject  to 
Section  402  of  the  CWA 

In  the  1978  amendments  to  the  CWA, 
Congress  also  modified  the  definition  of 
"dischai^e"  in  section  311(a)(2]  to 
exclude  from  section  311  coverage  three 
types  of  discharges  that  are  subject  to 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  regulations 
under  section  402  and  the  enforcement 
provisions  of  section  309.  Specifically, 
Congress  provided  that  the  following 
discharges  be  excluded  from  section  311 
coverage: 

.  .  .  (A)  discharges  in  compliance  with  a 
permit  under  section  402  of  this  Act,  (B) 
discharges  resulting  from  circumstances 
identified  and  reviewed  and  made  a  part  of 
the  public  record  with  respect  to  a  permit 
issued  or  modified  under  section  402  of  this 
Act,  and  subject  to  a  condition  in  such 
permit,  aid  (C)  continuous  or  anticipated 
intermittent  discharges  from  a  point  source, 
identified  in  a  permit  or  permit  application 
under  section  402  of  this  Act,  which  are 
caused  by  events  occurring  within  the  scope 
of  relevant  opportunity  or  treatment  systems. 

Congress  intended  this  amendment  to 
clarify  which  section  of  the  CWA 
governs  discharges  of  oil  and  hazardous 
substances  from  point  sources  holding 
NPDES  permits.  Foreseeable  or  chronic 
point  source  discharges  that  are 
permitted  under  section  402,  and  that 
are  either  due  to  causes  associated  with 
the  manufacturing  or  other  commercial 
activities  in  which  the  discharger  is 
engaged  or  due  to  the  operation  of  the 
treatment  facilities  required  by  the 
NPDES  permit,  are  to  be  regulated  under 
the  NPDES  program.  "Classic  spill" 
situations  are  subject  to  the 
requirements  of  section  311.  Such  spills 
are  governed  by  section  311  even  where 
the  discharger  holds  a  valid  and 
effective  NPDES  permit  under  section 
402. 

Several  commenters  suggested  a  need 
for  EPA  to  clarify  the  three  categories  of 
excluded  discharges.  EPA  provided  an 
extensive  explanation  of  these 
exclusions  in  the  March  11, 1985. 
preamble  to  the  proposed  rule,  and  the 
Agency  intends  at  the  pesent  time  to 
continue  this  interpretation  of  the  CWA 
provisions,  which  was  based  on  the 
language  in  40  CFR  117.12  promulgated 
in  1979  for  reportable  quantities  of  CWA 
hazardous  substances.  This 
interpretation,  however,  is  currently 
being  reevaluated  by  the  Agency  in  the 
context  of  the  present  NPDES  program 
and  the  interpretation  of  "federally 
permitted  releases"  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  The  Agency 
intends  to  address  this  issue  more  fully 


in  a  forthcoming  rulemaking  on  CERCLA 
federally  permitted  releases. 

4.  Exemption  of  Discharges  Permitted 
Under  MARPOL  73/78 

Annex  I  of  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships,  1973,  as  modified 
by  the  Protocol  of  1978  (MARPOL  73/ 
78),  entered  into  force  on  October  2, 1983 
(see  48  FR  45704-45727,  October  6, 1983). 
The  purpose  of  MARPOL  73/78,  which 
supersedes  the  International  Convention 
for  the  Prevention  of  Pollution  of  the  Sea 
by  Oil,  1954,  is  to  eliminate  marine 
pollution  from  ships.  In  1980,  the  Act  to 
Prevent  Pollution  from  Ships 
implemented  portions  of  MARPOL,  73/ 
78.  Specifically,  section  13(b)  of  Pub.  L 
96-478  amended  section  311(b)(3)(A)  of 
the  CWA  to  exempt  certain  discharges 
into  waters  seaward  of  the  territorial 
sea  permitted  under  MARPOL  73/78. 
Such  discharges  include  the  operational 
discharge  of  limited  quantities  of  oil- 
water  mixtures  from  ships.  Thus, 
discharges  into  those  waters  from  ships 
made  in  compliance  with  the 
requirements  of  Regulation  9  of 
MARPOL  73/78,  Annex  I  (as 
implemented  through  33  CFR  Parts  151 
and  157).  are  not  subject  to  notification 
and  liability  provisions  under  the  CWA 
even  if  they  would  otherwise  be  of  "a 
quantity  that  may  be  harmful"  under  the 
CWA.  The  MARPOL  exemption  does 
not  apply,  however,  to  discharges  into 
the  internal  waters  and  the  territorial 
seas  of  the  United  States.  Such 
discharges  must  satisfy  the  CWA 
harmful  quantity  discharge  standard 
even  if  the  MARPOL  73/78  discharge 
standards  are  met.  Section  110.6  of  the 
sheen  rule  now  includes  this  exemption. 
One  commenter  pointed  out  that  a  far 
greater  amount  of  the  oil  discharged  into 
the  world's  oceans  comes  from  tankers 
rather  than  from  U.S.  Outer  Continental 
Shelf  production  operations  and 
therefore  recommended  that  if  an 
exemption  is  granted  to  ships  covered 
under  MARPOL  73/78,  a  volumetric 
trigger  should  be  set  for  offshore 
platforms  that  operate  in  the  same 
waters  and  discharge  less  oil.  In 
response  to  this  comment,  the  Agency 
points  out  that  the  principal  purpose  of 
this  regulatory  revision  is  to  incorporate 
Congress'  specific  exemption  for 
MARPOL  permitted  releases.  The 
Agency  also  notes,  however,  that  the 
standard  under  MARPOL  is 
concentration-based  rather  than 
volumetric  and  that  Regulation  9  of 
MARPOL  73/78  applies  to  all  "ships" 
operating  in  the  marine  environment. 
Such  "ships"  include  all  vessels  and 
both  fixed  a(nd  Hoating  platforms.  Thus, 
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the  MARPOL  73/78  exemption  includes 
certain  operational  discharges  from 
offshore  platforms  as  well  as  from 
vesse'.s  (see  Regulation  21  of  MARPOL 
73/78).  Furthermore,  some  offshore 
platforms  operate  under  NPDES  permits 
with  oil  discharge  limits,  and  discharges 
in  compliance  with  such  permits  are 
also  excluded  from  discharge  of  oil 
regulation  coverage.  The  Agency  has 
decided  to  retain  the  existing  reporting 
trigger  for  discharges  from  offshore 
plalforms  at  this  time. 

B.  Deepwater  Port  Act  of  1974 

The  Deepwater  Port  Act  (DWPA)  of 
1974  (33  U.S.C.  150-1524)  applies  to  the 
construction  and  operation  of  deepwater 
ports  in  waters  beyond  the  territorial 
limits  of  the  United  States,  including 
associated  components  and  equipment, 
such  as  pipelines,  located  seaward  of 
the  high  water  mark.  It  contains 
provisions  that  prohibit  the  discharge  of 
oil  into  the  marine  environment  from  a 
deepwater  port,  from  a  vessel  that  has 
'   received  oil  from  another  vessel  at  such 
a  port,  and  from  vessels  within  a  port's 
safety  zone.  The  DWPA  also  establishes 
deepwater  port  licensee  and  vessel 
owner  or  operator  liability  for  cleanup 
costs  and  damages  that  result  from  a 
discharge  of  oil.  Other  features  of  the 
DWPA  include  discharge  notification 
requirements,  penalty  provisions,  and 
the  establishment  of  the  Deepwater  Port 
Liability  Fund.  The  fund  is  liable, 
without  regard  to  fault,  for  all  cleanup 
costs  and  damages  in  excess  of  those 
actually  compensated  by  a  liable 
deepwater  port  licensee  or  vessel  owner 
or  operator. 

Action  under  each  of  the  key  pollution 
provisions  of  the  DWPA  is  triggered  by 
a  discharge  of  oil  in  harmful  quantities. 
Section  18(m)(3)  of  the  DWPA  defines 
"discharge"  in  terms  of  those  "quantities 
of  oil  determined  to  be  harmful  pursuant 
to  regulations  issued  by  the 
Administrator  of  the  Environmental 
Protection  Agency"  (33  U.S.C. 
1517(m)(3)).  In  the  proposed  rule,  EPA 
used  the  sheen  test  to  complete  the 
definition. 

Several  commenters  favored,  in  one 
form  or  another,  a  volumetric  trigger  for 
discharges  under  the  DWPA.  After 
carefully  reviewing  the  comments 
submitted  and  considering  them  in  light 
of  the  statutory  language  of  section 
18(m)(3)  of  the  DWPA  and  its  supporting 
legislative  history,  EPA  has  decided  to 
use  the  sheen  test  in  the  final  rule  to 
define  "harmful  quantities"  for  purposes 
of  the  DWPA.  The  Coast  Guard,  which 
has  the  responsibility  for  implementing 
the  requirements  of  the  DWPA.  agrees 
with  this  position.  Both  EPA  and  the 
Coast  Guard  believe  that  Congress 


intended  that  the  DWPA  deHnition  of 
harmful  quantity  be  the  same  as  the 
CWA  definition  in  the  oil  discharge  rule. 
According  to  the  legislative  history  of 
the  DWPA.  Congress  expected  the 
Administrator".  .  .  to  define  harmful 
quantities  of  oil  as  defined  in 
regulations  issued  under  section  311  of 
the  Federal  Water  Pollution  Control 
Act"  (Sen.  Rep.  No.  93-1217.  93rd  Cong. 
2nd  Sess.  (1974)).  As  noted  by 
commenters,  the  section  311  CWA 
harmful  quantity  determination  was 
promulgated  by  the  Department  of  the 
Interior  in  1970  and  adopted  by  EPA  in 
1971.  When  Congress  enacted  the 
DWPA  in  1974  it  specifically  chose  in 
section  18(m){3)  to  define  the  word 
"discharge"  in  terms  of  "regulations 
issued  by  the  Administrator  of  the 
Environmental  Protection  Agency".  As 
the  legislative  history  noted  above 
makes  explicitly  clear,  the  regulations 
Congress  was  referring  to  were  those 
issued  under  section  311  of  the  CWA. 
Those  regulations  defined  harmful 
quantities  in  1974  in  precisely  the  same 
terms  as  today's  rulemaking.  Therefore, 
EPA  and  the  Coast  Guard  believe  the 
rule  adopted  today  at  40  CFR  110.11 
fulfills  Congressional  direction  in  this 
regard.  Moreover,  as  discussed  below, 
the  Agency  believes  that  the  sheen  test 
is  an  appropriate  definition  of  harmful 
quantities  for  purposes  of  the  DWPA. 

One  commenter  submitted  data  from 
the  Louisiana  Offshore  Oil  Port  (LOOP) 
monitoring  program  to  show  that  there 
were  no  measurable  short-term  or  long- 
term  harmful  effects  that  could  be 
attributed  to  oil  spills  from  the  LOOP.* 
A  review  of  the  data  submitted, 
however,  suggests  that  the  monitoring 
program  was  not  specifically  designed 
to  assess  the  impacts  of  spills  that  have 
actually  occurred  at  the  LOOP. 
Moreover,  the  inconclusive  indications 
that  these  data  provide  are  more  than 
offset  in  EPA's  view  by  other  scientific 
studies  and  research  in  the  record  that 
clearly  demonstrate  a  connection 
between  oil  spills  and  adverse 
environmental  effects,  both  at  offshore 
oil  platforms  and  other  open  ocean 
areas,  as  well  as  in  controlled 
laboratory  conditions.  For  this  reason 
also,  EPA  believes  that  the 
determination  in  today's  rulemaking  that 
the  oil  sheen  is  an  appropriate  harmful 
quantity  standard  is  reasonable  and 
fully  supportable. 

Another  commenter  argued  that  the 
sheen  test  does  not  correspond  with 
either  actual  or  potential  harm  from 


'  The  LOOP  is  (he  only  operating  deepwater  port 
in  the  United  Slates.  It  is  located  approximately  IB 
miles  off  the  coast  of  Louisiana  in  the  Gulf  of 
Mexico. 


deepwater  port-related  releases,  which 
by  definition,  occur  outside  territorial 
waters.  According  to  the  commenter.  the 
regulations  assume  that  the  same 
quantity  of  oil  which  presents  a 
potential  threat  to  the  public  health  or 
welfare  of  the  United  States  when 
spilled  in  navigable  waters  or  in  the 
contiguous  zone  creates  a  comparable 
potential  for  harm  when  discharged  at  a 
remote  offshore  location.  The 
commenter  challenges  this  assumption, 
citing  a  1974  study  by  the  U.S.  Army 
Corps  of  Engineers  on  different  areas  of 
marine  environmental  sensitivity.  It 
should  be  noted  that  this  study  does  not 
state  that  there  is  no  harm  from  oil  spills 
offshore,  but  rather,  that  there  is  likely 
to  be  less  harm  from  oil  spills  offshore 
than  from  those  inshore.  Other 
researchers  have  related  the  potential 
for  harm  from  an  oil  spill  to  distance 
from  shore,  by  noting  that  the  potential 
for  harm  increases  as  water  depths 
decrease  from  thousands  to  hundreds  of 
feet.  EPA  believes  that  such  a  potential 
for  harm  exists  at  the  LOOP  because 
contrary  to  the  commenter's  suggestion 
that  the  LOOP  represents  a  "remote 
offshore  location,"  the  depth  of  the 
water  surrounding  the  LOOP  platform  is 
in  fact  on  the  order  of  one  hundred  feet. 
Furthermore,  as  mentioned  previously, 
the  DWPA  definition  of  deepwater  port 
includes  pipelines  and  other 
components  and  equipment  located 
seaward  of  the  high  water  mark.  Thus, 
LOOP  discharges  may  occur  within  as 
well  as  beyond  territorial  waters. 

Another  commenter  has  indicated 
concern  that  unlike  section  311  of  the 
CWA.  the  provisions  of  the  DWPA, 
specifically  33  U.S.C.  1517(c)(1). 
statutorily  mandate  a  response  action  in 
every  instance  of  a  reported  discharge, 
regardless  of  extreme  weather 
conditions  and  resulting  safety  hazards 
that  cleanup  actions  may  entail.  The 
Coast  Guard,  however,  declines  to  adopt 
this  interpretation  of  the  DWPA.  As 
explained  in  their  comment  letter  of  may 
9, 1985  (OS-9-^3  in  the  public  docket), 
the  Coast  Guard  interprets  the 
provisions  of  the  DWPA  to  give  the 
Coast  Guard  discretionary  authority  to 
determine  whether  or  not  a  response  is 
necessary  when  a  discharge  occurs. 

IV.  Other  Sections  of  the  Oil  Discharge 
Regulation 

A  few  commenters  recommended 
changes  to  other  sections  of  the  oil 
discharge  regulation,  particularly  to 
§§  110.1  and  110.8  of  the  proposed  rule. 
For  reasons  discussed  in  the  Responses 
to  Comments  documents,  the  Agency 
has  decided  not  to  incorporate  these 
changes  into  the  final  rule. 
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V.  Requests  For  Changes  in  the  Oil 
Discharge  Regulation 

A.  Volumetric  Alternatives  to  Sheen 
Test 

Chevron  U.S.A.,  Inc.,  of  San  Francisco, 
California,  has  commented  to  EPA  that 
the  sheen  test  under  section  311  of  the 
CWA  is  too  stringent  and  that 
alternative,  volumetric  limits  would 
provide  sufficient  water  quality 
protection  at  a  lesser  cost  to  the 
company.  Chevron  has  suggested  that 
the  reportable  quantity  threshold  be 
changed  to  1  barrel  (42  gallons),  except 
where  water  quality  standards  are  more 
stringent.  The  company  maintains  that 
spills  of  less  than  1  barrel  "rarely,  if 
ever,  cause  environmental  damage." 
Chevron  claims,  in  material  submitted  to 
EPA,  that  approximately  75  percent  of 
the  spills  it  reports  are  of  under  1  barrel 
and  estimates  that  the  cost  to  the 
company  is  $500  to  $6,000  per  spill 
report.  Some  commenters  have  urged 
that  a  volumetric  test  be  adopted  for 
harmful  quantity  determinations  under 
the  DWPA,  as  well. 

A  large  number  of  commenters 
expressed  support  for  the  sheen  test 
rather  than  a  volumetric  test.  Several 
commenters  cited  the  greater 
enforceability,  administrative  ease,  and 
higher  level  of  environmental  protection 
afforded  by  the  sheen  test.  A  few 
commenters  pointed  to  the  success  of 
the  sheen  test  in  promoting  prompt 
reporting  and  preventing  larger  spills,  as 
well  as  in  encouraging  spill  prevention 
and  cleanup  by  industry.  Tlie 
commenters  also  noted  the  problems 
inherent  in  a  volumetric  reporting 
trigger,  including  the  potential  for 
environmental  harm  from  small 
quantifies  of  oil  in  the  aquatic 
environment;  these  commenters 
asserted  that  a  volumetric  trigger  would 
fail  to  account  for  differing  susceptibility 
of  water  to  damage  from  oil.  They  noted 
that  the  receiving  waters  and  type  of  oil 
spilled  affect  the  environmental  impact 
more  than  the  quantity  of  oil  spilled. 

Commenters  opposed  to  the  sheen  test 
raised  questions  about  environmental 
harm  and  concerns  about  the  stringency 
of  the  requirement.  Several  commenters 
favoring  a  volumetric  alternative  to  the 
sheen  test  also  addressed  administrative 
and  policy  issues  as  outlined  below  and 
detailed  in  the  Responses  to  Comments 
documents. 

1.  Environmental  Harm  Issues 

The  majority  of  commenters  opposing 
the  sheen  test  expressed  the  belief  that 
small  oil  spills  do  not  have  a  significant 
impact  on  marine  ecosystems.  A  few  of 
the  commenters  referred  to  the  fact  that 
many  scientific  studies  have  been 


conducted  since  the  Department  of  the 
Interior's  1970  determination  that  a 
sheen  represents  a  "harmful  quantity**  of 
oil.  For  example,  one  suggested  that 
many  scientific  studies  have  proven 
small  quantities  of  oil  to  be  harmless, 
and  another  asserted  that  EPA  has 
failed  to  consider  new  data  in  its 
decision  to  retain  the  sheen  test.  Of  all 
the  commenters  who  expressed  these 
opinions,  only  three  submitted  extensive 
documentation  of  scientific  studies  and 
literature  reviews,  which  they  fell 
illustrated  the  substantial  amount  of 
recent  research  that  could  support  a 
volumetric  reporting  trigger.  One  of  the 
commenters  also  recommended  that 
EPA  review  the  1985  National  Academy 
of  Sciences  study  on  the  subject  of  oil 
pollutiot. 

EPA  has  carefully  reviewed  the  recent 
scientific  literature  on  environmental 
effects  of  oil  pollution,  including 
documents  submitted  by  commenters 
and  other  documents  referenced  in 
comment  letters  or  compiled  in  the 
public  docket  during  the  comment 
period.  EPA  believes  that  the  literature 
clearly  demonstrates  that  discharges  of 
small  quantities  of  oil  cause 
environnental  harm.  A  discussion  paper 
outlining  the  Agency's  position  and 
citing  specific  documents  in  support  of 
that  position  has  been  placed  in  the 
public  docket. 

Many  types  of  adverse  effects  from  oil 
have  been  extensively  documented, 
proving  harmful  effects  from  oil  spills 
and  chronic  pollution  in  inland  waters, 
in  coastal  envirorunents,  and  in  waters 
beyond  12  miles  from  shore.  Evidence 
from  reviews  of  laboratory  studies 
further  demonstrates  that  very  small 
amount*  of  oil,  e.g.,  less  than  1  mg/L  (1 
ppm],  can  have  lethal  and  sublethal 
effects  on  a  wide  variety  of  organisms. 
The  Natonal  Academy  of  Sciences 
(NAS),  in  its  1985  comprehensive 
review,  noted  that  "low  concentrations 
(less  than  1  mg/L)  of  petroleum 
hydrocarbons  can  apparently  interfere 
with  the  normal  behavior  of  marine 
organisms,  especially  the  more  fragile 
components  such  as  the  larval  and 
juvenile  forms  of  the  marine  food 
chain."  The  review  articles  and  reports 
prepared  by  industry  representatives 
that  argue  strongly  for  the  commenters' 
position  are  either  limited  in  their 
citation  of  scientific  literature  or  highly 
selective  in  the  conclusions  drawn.  The 
limited  evidence  cited  by  commenters  to 
show  little  or  no  harm  from  oil 
discharges  generally  applies  only  to 
certain  areas  of  chronic  pollution  (e.g., 
Milford  Haven,  United  Kingdom), 
certain  types  of  harm  (e.g.,  permanent 
harm  on  a  broad  scale),  or  certain 
organisms.  As  discussed  in  the  NAS 


report  and  in  EPA's  discussion  paper, 
the  studies  of  chronically  polluted  areas 
in  the  Gulf  of  Mexico  that  were  cited  by 
commenters  are  controversial  and  have 
been  criticized  by  some  scientists  for        i 
their  methodology  and  conclusions.  ! 

Commenters  provided  no  evidence 
disputing  the  widely  recognized  types  of 
physical  harm  that  may  result  from 
floating  sheens  of  oil  such  as 
asphyxiation  offish  and  benthic  fauna 
due  to  coating  by  oil,  harm  to  waterfowl 
because  of  loss  of  buoyancy  or  loss  of 
insulating  capacity  of  feathers,  and 
adverse  aesthetic  effects  of  fouled 
shorelines  and  beaches. 

Moreover,  some  commenters  appear 
to  have  defined  potential  harm  as 
permanent  biological  harm  on  a  broad 
scale.  There  simply  is  no  persuasive 
indication  in  the  statute  that  Congress 
intended  this  narrow  interpretation  of 
the  harmful  quantity  standard.  In  fact, 
the  Congressional  policy  expressed  in 
CWA  section  311(b)(1)  "that  there 
should  be  no  discharges  of  oil" 
(emphasis  added)  suggests  just  the 
opposite. 

Equally  important,  nothing  in  the 
legislative  history  of  the  CWA  or  in 
judicial  interpretations  of  the  Act 
suggests  that  a  demonstration  of 
permanent  harm  on  a  broad  scale  is 
required.  Congress  stated  in  the  1978 
CWA  Amendments  that  a  prohibited 
discharge  need  only  be  a  quantity  that 
may  be  harmful.  In  cases  such  as  U.S.  v. 
Atlantic  Richfield  Company,  429  F.Supp. 
830.  837  (E.D.  Pa.,  1977),  the  courts  have 
suggested  that  Congress  believed  that 
even  transitory  pollution  of  waters  was 
deleterious  to  the  environment. 

Many  of  the  studies  submitted  by 
commenters  support  the  fact  that  small 
oil  spills  do  cause  harm  in  certain 
waters  (e.g.,  spawning  grounds, 
estuaries).  Many  opponents  of  the  sheen 
test  concede  that  coastal  and  inland 
areas  and  sensitive  habitats  may  be 
vulnerable  to  damage  from  low  levels  of 
oil  pollution,  and  many  admit  that  there 
may  be  at  least  temporary  harm. 
Documents  compiled  in  the  public 
docket  clearly  show  that  small  amounts 
of  oil  are  harmful  in  a  variety  of 
locations  and  circumstances,  including 
spawning  grounds  and  sensitive  habitats 
beyond  12  miles  from  shore.  EPA  has 
therefore  chosen  to  retain  the  sheen  test 
as  an  environmentally  protective 
reporting  trigger  for  purposes  of  both  the 
CWA  and  the  DWPA. 

Several  commenters  favored  the 
establishment  of  different  oil  discharge 
reporting  triggers  for  different  waters  to 
ensure  that  the  more  stringent  sheen  test 
would  be  used  for  environmentally 
sensitive  areas,  while  a  less  stringent 
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volumetric  lest  would  be  applied  to  less 
environmentally  sensitive  waters.  To  the 
extent  that  they  favor  retaining  the 
sheen  test  for  certain  waters,  EPA 
agrees  with  these  commenters.  EPA 
further  believes  that  the  sheen  test  must 
be  applied  to  all  waters  to  ensure 
certain,  consistent  and  effective 
implementation  of  the  harmful  quantity 
standard.  A  single  reporting  trigger  is 
entirely  consistent  with  Congressional 
intent  as  reflected  in  the  1978  CWA 
amendments,  which  eliminated  the 
requirement  that  a  determination  of 
harm  must  consider  the  specific  "times, 
locations,  circumstances,  and 
conditions"  of  a  given  spill.  Senator 
Muskie,  in  the  debates  on  these 
amendments,  stated  that  the 
determinations  of  harmful  quantities 
under  CWA  section  311  "are  nationally 
applicable,  before-the-fact  decisions  and 
are  not  expected  to  reflect  the  myriad  of 
actual  circumstances  that  may  occur" 
[Congressional  Record  at  519653. 
December  15, 1977).  In  the  case  of 
hazardous  substances,  which.  like  oil. 
are  covered  by  CWA  section  311,  EPA 
has  previously  expressed  the  view  that 
Congress  intended  a  single  reportable 
quantity  to  apply  to  all  waters.  As 
slated  in  the  1978  preamble  to 
regulations  establishing  reportable 
quantities  for  hazardous  substances, 
"Congress  was  aware  that  requiring 
tailoring  of  such  determinations  to  water 
body  type  and  other  circumstances  is 
administratively  unwise  and  could 
prevent  achievement  of  the  goals  of  the 
(Clean  Water]  Act"  (43  FR  10491,  March 
13, 1978).  EPA  believes  that  this  same 
principle  should  apply  to  discharges  of 
oil.  EPA  continues  to  believe  that  a 
single  reporting  trigger  is  a  practical  and 
environmentally  sound  requirement.  It  is 
true  that  discharges  of  the  same  amount 
of  oil  into  different  bodies  of  water  may 
result  in  different  degrees  of  harm.  The 
boundaries  and  differentiation  of 
various  ecologically  significant  waters, 
however,  are  not  clearly  defined  nor 
readily  discernible.  Waters  seaward  of 
the  territorial  seas  or  the  contiguous 
zone,  which  may  contain  neustonic 
communities  or  productive  fisheries,  can 
be  sensitive  to  small  spills.  As 
sensitivity  of  individual  aquatic 
environments  to  oil  is  dependent  on 
much  more  than  just  distance  from 
shore,  EPA  believes  that  it  would  be 
impractical  to  establish  varying  oil 
discharge  reporting  requirements  for 
different  waters.  The  sheen  test, 
identifying  a  single  threshold  for  all 
waters,  provides  a  clear  and  definitive 
trigger  for  the  reporting  requirements  of 
40  CFR  Part  110.  A  single  reporting 
•rigger  for  all  waters  is  thus  practical, 


effective,  and  fully  refiective  of 
Congressional  intent  underlying  both 
section  311  of  the  CWA  and  section 
18(m)(3)of  theDWPA. 

Several  commenters  argued  that  the 
sheen  test  will  result  in  over  reporting  of 
discharges  that  may  not  be  harmful. 
This  argument,  however,  is  true  of  any 
reporting  trigger  including  the 
volumetric  test.  Moreover,  any  reporting 
trigger  may  in  addition  to  requiring  the 
reporting  of  some  discharges  that  are 
not  harmful,  also  allow  some  harmful 
discharges  to  go  unreported.  In 
comparison  to  the  sheen  test,  for 
example,  the  volumetric  triggers 
advocated  by  some  commenters  would 
allow  nonreporting  of  a  large  number  of 
spills  that  may  be  harmful  both  on  an 
individual  and  cumulative  basis.  EPA 
believes  that  a  sheen  is  an  appropriate 
indicator  of  a  discharge  of  harmful 
quantities  of  oil.  A  sheen  is  typically 
associated  with  discharges  containing 
concentrations  of  oil  in  the  10  to  20  ppm 
range.  In  this  regard,  it  is  worth  noting 
that  Regulation  1(16)  of  MARPOL  73/78 
defines  clean  ballast  as  either  ballast 
that  does  not  exceed  15  ppm.  or  ballast 
that,  if  discharged  into  clean,  calm 
water  on  a  clear  day,  would  not  produce 
a  visible  sheen.  Thus,  for  purposes  of 
this  definition,  a  discharge  causing  a 
sheen  may  be  roughly  equated  to  a 
discharge  with  a  concentration  of  15 
ppm.  As  detailed  in  the  Agency's 
discussion  paper  in  the  public  docket, 
adverse  biological  effects  from  oil  occur 
at  concentrations  many  times  lower 
than  10-20  ppm.  Furthermore,  as  noted 
above,  the  physical  properties  of 
Hoating  sheens  themselves  may  cause 
harm,  such  as  coating  birds'  feathers 
and  fouling  beaches. 

2.  Administrative  and  Policy  Issues 

Some  commenters  suggested  that  a 
volumetric  trigger  would  reduce  the 
number  of  spill  reports.  With  a  reduction 
in  reports,  commenters  asserted  that 
there  will  be  less  of  a  paperwork  burden 
on  both  industry  and  the  implementing 
agencies  and  less  need  for 
administrative  follow-up  procedures 
such  as  inspections.  EPA  recognizes  that 
in  some  cases  reporting  is  already 
required  under  separate  regulatory 
systems  created  under  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA). 
under  MARPOL  73/78.  and  under 
section  402  of  the  CWA.  For  facilities 
regulated  under  the  OCSLU.  all  spills  or 
leakage  of  oil  or  waste  materials  must 
be  reported  to  the  Director  of  the 
Minerals  Management  Service  under  30 
CFR  250.43  and  OCS  Order  Number  7. 
The  additional  cost  of  complying  with 
the  reporting  requirements  under  section 


311  of  the  CWA  would  be  minimal  for 
these  facilities. 

In  light  of  comments  from 
implementing  agencies,  EPA  believes 
that  the  cost  of  reporting  under  40  CFR 
Part  110  are  not  excessive.  For  example, 
a  State  agency  (Ohio  EPA)  estimated 
that  the  actual  reporting  phone  call  to 
the  National  Response  Center's  toll-free 
number  normally  takes  less  than  15 
minutes.  Furthermore.  Ohio  EPA  has 
found  that  its  data  storage  and 
administrative  costs  have  generally 
been  less  than  $20  per  reported  spill. 
The  Coast  Guard  pointed  out  that  the 
costs  of  reporting  small  spills  are  very 
small  in  comparison  to  spill  prevention 
and  corrective  action  expenditures.  In 
response  to  EPA's  request  for 
information  on  administrative  costs  of 
responding  to  small  spills,  the  Coast 
Guard  suggested  that  spill  response 
costs  vary  with  the  level  of  response 
required.  The  cost  per  assessment  will 
not  be  reduced,  according  to  the  Coast 
Guard,  by  a  change  to  a  volumetric 
standard  because  each  report  would  still 
need  to  be  assessed  to  determine  the 
actual  amount  discharged.  Furthermore, 
the  volumetric  test  may  not  reduce  the 
overall  costs  of  the  regulation  nor 
simplify  its  administration  because  there 
are  additional  implementation 
considerations  associated  with  a 
volumetric  test  that  are  not  associated 
with  current  notification  requirements. 
The  costs  of  installing,  maintaining,  and 
repairing  any  required  oil  monitoring 
devices  could  be  substantial.  Field 
verification  costs  of  the  releaser  as  well 
as  the  State,  Coast  Guard,  or  EPA  would 
likely  increase  for  a  given  spill,  if 
observers  were  required  to  determine 
the  quantity  spilled  rather  than  simply 
the  existence  of  a  sheen. 

Several  commenters  expressed  the 
belief  that  the  adoption  of  a  volumetric 
standard  would  not  entail  a  reduction  in 
~ their  cleanup  operations.  The 
commenters  asserted  that  their 
commitment  to  cleanup  of  all  spills 
should  continue  under  the  volumetric 
standard.  EPA  commends  the 
commenters'  desire  for  the  continued 
cleanup  of  all  spills.  EPA  believes, 
however,  that  the  Coast  Guard's  efforts 
to  ensure  cleanup  will  suffer  in  cases  of 
spills  that  do  not  meet  the  volumetric 
threshold  and  are  therefore  unreported. 
Moreover,  if,  as  commenters  assert, 
voluntary  cleanup  of  all  spills  will  take 
place.  EPA  does  not  believe  that  the 
requirement  of  toll-free  telephone 
reporting  places  an  undue  additional 
burden  on  vessels  and  facilities 
handling  oil. 

A  few  other  commenters  expressed 
the  opinion  that  a  volumetric  reporting 
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trigger  would  be  superior  to  the  sheen 
test  because  the  appearance  of  a  sheen 
often  depends  on  weather  conditions 
and  water  turbulence.  However,  as 
discussed  below,  accurate  volumetric 
determinations  also  can  be  dependent 
on  weather  and  water  conditions.  The 
Agency  believes  that  any  potential 
shortcoming  of  the  sheen  test  in 
particular  circumstances  are  far 
outweighed  by  its  overall  usefulness, 
simplicity,  and  enforceability.  A  sheen 
provides  a  clear  indication  of  a 
reportable  discharge,  enabling  a 
responsible  party  to  identify  easily 
which  discharges  must  be  reported  and 
facilitating  third  party  (e.g..  citizen) 
complaints  or  reports. 

EPA  also  believes  that  the  difficulty 
involved  in  determining  the  quantity  of 
oil  discharged,  as  evidenced  in  data 
from  regulatory  agencies,  is  one  factor 
that  makes  a  volumetric  reporting  trigger 
less  effective  than  the  sheen  test.  In 
many  cases,  the  reports  of  oil  spills  are 
extremely  inaccurate,  in  addition,  a 
volumetric  trigger  may  provide  an 
incentive  for  underestimating  the 
quantity  discharged.  In  cases  when  an 
estimate  of  slick  area  and  thickness 
must  be  made,  an  observer  may  require 
special  training.  Even  under  optimal 
viewing  conditions,  with  a  reference 
scale  available  for  comparing 
dimensions,  only  rough  estimates  of 
volume  may  be  possible.  Moreover,  in 
less  than  optimal  viewing  conditions 
(e.g.,  poor  weather,  turbulance, 
darkness),  it  is  not  clear  that  even  rough 
estimates  would  be  possible.  Finally, 
any  time-consuming  determination  of 
the  amount  spilled  would  be  contrary  to 
the  spill  reporting  program  goal  of 
immediate  notification  and  quick 
response  to  possible  environmental 
threats. 

Many  commenters  suggested  that  a 
volumetric  reporting  trigger  would  be 
consistent  with  the  present  reportable 
quantity  (RQ)  criteria  for  hazardous 
substances.  EPA  notes  that  an  important 
purpose  of  the  RQ  program  is  to  provide 
a  readily  implementable  and  easy  to 
understand  reporting  trigger  for  a 
diverse  set  of  hazardous  substances. 
EPA  believes  that  the  sheen  test 
satisfies  this  same  regulatory  objective 
for  oil.  The  sheen  test  has  been  shown 
to  be  a  successful  notification  trigger  for 
oil  under  a  variety  of  circumstances.  The 
sheen  test  takes  advantage  of  the 
physical  properties  of  oil.  which  cause  a 
film,  sheen,  or  discoloration  upon  the 
surface  of  the  water.  Because  oil 
generally  floats,  the  sheen  test  may  be 
used  to  provide  a  more  simple,  easily 
enforced,  and  reliable  alternative  to  a 
volumetric  trigger. 


B.  Special  Use  Applications  of  Oil 

EPA  has  authority  under  the  CWA. 
section  3n (b)(3)(B),  and  Executive 
Order  11735  (38  FR  21243)  to  permit  the 
discharge  of  oil  "in  quantities  and  at 
times  and  locations  or  under  such 
circumstances  or  conditions"  as  the 
Agency  determines  not  to  be  harmful. 
Thus.  EPA  may  grant  exemptions  to 
section  3n(b)  and  the  sheen  regulation 
under  appropriate  circumstances.  The 
Agency  has  received  a  request  for  an 
exemption  for  vegetable  oil  products 
used  to  prevent  salt  water  corrosion  in 
the  ballasrt  tanks  and  void  spaces  of 
ships  and  semisubmersible  oil  rigs. 
Several  comments  were  received  on  this 
issue.  There  was  disagreement  among 
the  commenters  as  to  whether  vegetable 
oil  products  cause  harm. 

EPA  hsB  decided  not  to  exempt  the 
reporting  of  vegetable  oil  product 
discharges  under  the  oil  discharge  rule. 
The  Agency  has  reviewed  the  materials 
cited  by  commenters  on  the  impacts  of 
vegetable  oils  and  believes  that  these 
materials  do  not  support  the  conclusion 
that  these  oils  do  not  cause 
environmental  harm.  Some  harmful 
environmental  effects  of  vegetable  oils 
are  similar  to  those  of  petroleum  oils 
and  include  drowning  of  waterfowl, 
fishkills  due  to  increased  biological 
oxygen  demand,  asphyxiation  of  benthic 
life,  and  adverse  aesthetic  effects. 
Finally,  the  Agency  believes  that  the 
reporting  requirement  does  not  pose 
such  a  burden  that  it  would  deter  the 
application  of  a  useful  vegetable  oil 
product. 

VI.  Sumnary  of  Supporting  Analyses 

A.  Classification  and  Regulatory  Impact 
Analysis 

Regulations  must  be  classified  as 
major  or  nonmajor  to  satisfy  the 
rulemaking  protocol  established  by 
Executive  Order  12291.  E.O.  22291 
established  the  following  criteria  for  a 
regulation  to  qualify  as  a  major  rule: 

1.  An  aanuai  effect  on  the  economy  of  $100 
million  or  more; 

2.  A  major  increase  in  costs  or  prices  for 
consumer*,  individual  industries.  Federal. 
State,  or  I«cal  government  agencies,  or 
geographic  regions:  or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the  ability  of 
United  States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  domestic  or 
export  markets. 

The  amended  regulation  is  a  nonmajor 
rule  because  the  Agency  has  concluded 
that  it  meets  none  of  the  above  criteria. 
An  analysis  has  estimated  that  the 
upper  bound  total  of  annual  economic 
costs  from  notification  requirements, 


spill  investigations,  and  increased 
cleanup  liability  is  $3.8  million,  well 
below  the  $100  million  standard  for  a 
major  rule  classification.  Data 
supporting  this  conclusion  are  in  the        ' 
rulemaking  docket. 

This  regulation  was  submitted  to 
OMB  for  review  under  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  Agencies  must 
evaluate  the  effects  of  a  regulation  on 
"small  entities."  That  Act  recognizes 
three  types  of  such  entities: 

1.  Small  businesses  (specified  by  Small 
Business  Administration  regulations); 

2.  Small  organizations  (independently 
owned,  nondominant  in  their  Reld.  nonprofit); 
and 

3.  Small  governmental  jurisdictions  ' 
(serving  communities  with  fewer  than  5,000 
people).             I 

If  the  rule  is  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities,"  the  Act         ' 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed.  EPA  certifies 
that  the  amended  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  may  be  some  incremental  costs  of 
compliance  owing  the  extension  of 
jurisdiction  beyond  the  contiguous  zone 
to  approximately  200  miles.  These  costs 
will,  however,  be  borne  by  companies 
larger  than  those  defined  as  small 
entities. 

The  regulated  industry  is  dominated 
by  a  few  dozen  major  corporations. 
Because  regulatory  costs  will  ultimately 
be  borne  by  these  major  corporations, 
the  expected  compliance  costs  will  not 
affect  any  identifiable  group  of  small 
entities  and  thus  a  Regulatory  Flexibility 
Analysis  is  not  required. 

C.  Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  etseq.  and  have  been 
assigned  OMB  control  number  2050- 
0046. 

List  of  Subjects  in  40  CFR  Part  110 

Administrative  practice  and 
procedure.  Coastal  zone.  Continental 
shelf.  Environmental  protection. 
Fisheries,  Hazardous  substances. 
Intergovernmental  relations.  Liabilities, 
Marine  resouces.  Natural  resources.  Oil 
pollution,  Penalties,  Petroleum,  Public 
health.  Reporting  and  recordkeeping        | 
requirements,  Rivers,  Treaties,  Vessels, 
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Water  pollution  control,  Waitr 
resources.  Waterways. 

Dated-  Uank  24. 1987. 
Lee  M.  HMnas. 

Adfimifsirotor. 

For  reasons  set  out  in  the  preamble.  40 
CFR  Part  110  is  revised  to  read  as 
folfows: 

PART  1  to— OrSCHARGE  OF  OIL 

Sec 

110.1  Definition. 

110.2  ApplicabJiiky. 

110.3  Discbarge  into  navigable  waters  of 
such  quantities  as  may  be  harmfur. 

110.4  Discharge  info  contiguous  zone  of 
8«ch  qifantitjes  as  rmty  be  harmfirf. 

IIQLS    Discharge  beyond  ctm^ijfwoBS  zofte  of 
lacb  quantities  as  nay  be  harmfoi. 
;  110.6     Discharge  proitifailed. 
110.7    Exception  iot  vessel  eatgiaes. 
lioa    Dispeisaota. 

110.9  Demonstration  prajeela. 

110.10  Notica 

110.11  Discharge  at  Deepwater  Piorts. 
Auttiority:  Sec*.  311  lbl(31  and  (bll41  and 

501(a).  Federal  Water  Poftution  Control  Act. 
as  amended  (33  U.S.C.  1321  fb)(3)  and  fbjf4j 
and  13R{a>);  sec.  H(m)f3)  »f  the  Deepwater 
Port  Act  of  1974  |33  V.SJZ.  1517f«»M3)>;  ta 
11735,  38  FR  21243.  3  CFTi  Parts  1971-1975 
Comp^,  p.  7^. 

§  1t».t    DefiniVons. 

As  used  in  this  patt,  the  follavviog 
terms  shall  have  the  meaning  indicated 
below: 

"Act"  means  the  Federal  Water 
Pollution  Control  Act.  as  amended.  33 
U.S.C.  1251  et  seq..  also  known  as  the 
Clean  Water  Act; 

"Administrator"  means  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA); 

"Applicable  water  quality  standards" 
means  State  water  quality  standards 
adopted  by  the  State  pursuant  to  section 
303  of  the  Act  or  promulgated  by  EPA 
pursuant  to  that  section; 

"Cootigiious  zone"  means  the  entire 
rone  established  or  to  be  established  by 
the  United  States  wnder  article  24  of  the 
Convention  on  the  Territorial  Sea  and 
the  Contiguous  Zone: 

"Deepwater  port"  meems  an  offshore 
facihty  as  defined  in  section  (3)(10)  of 
the  Deepwater  Port  Act  of  1974  (33 
U.S.C  1502(10)); 

"Discharge,"  when  used  io  relation  to 
section  311  of  the  Act.  includes,  but  is 
not  limited  to.  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying,  or 
dumping,  but  excludes  (A)  discharges  in 
compliance  with  a  permit  under  section 
402  of  the  Act,  (B)  discharges  resulting 
from  circumstances  identified  and 
reviewed  and  made  a  part  of  the  public 
record  with  respect  to  a  permit  issued  or 
modified  under  section  402  of  the  Act, 


and  sut^ect  to  a  condition  in  sach 
permit,  and  (C)  cootiiMiOMS  or 
antici{>ated  inlermittent  discharges  from 
a  point  source,  identified  in  a  permit  or 
permit  applicatioc  unda  section  402  of 
the  Act.  that  are  caused  by  events 
occuiring  within  kbe  scope  of  relevant 
opera  tiog  or  treatment  systems; 

"MARPOL  73/7a"  means  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships,  1973. 
as  modified  by  the  Protocol  of  1978 
relating  thereto.  Annex  1,  wiMch 
regaiates  pollution  from  oil  and  which 
entered  into  force  on  October  2, 1983; 

"Navigable  waters"  means  the  waters 
of  tlK  United  States,  including  the 
territorial  seas.  The  term  indndes: 

(a)  All  waters  that  are  oirrentiy  used, 
were  ased  in  the  past  or  may  be 
susceptible  to  use  in  mterstate  or  foreign 
commerce,  inchiding  all  waters  that  are 
subject  to  the  ebb  and  flow  of  the  tide; 

|b)  Interstate  waters,  indnding 
interstate  wetlands; 

(c)  All  otker  waters  such  as  intrastate 
lakes,  rivers,  streams  (incfauiiiig 
intermittent  streams),  mudflats. 
MKifkats^  and  wetlands,  the  use. 
degradatioa  or  destruction  of  which 
would  affect  or  cosld  affect  interstate  or 
foreign  commerce  incfaiding  any  suck 
waters: 

(1)  That  are  or  cookt  be  used  bjr 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  mterstate  or 
foreign  eomnrerce; 

(3)  That  are  used  or  could  be  used  for 
industrial  purposes  by  indastries  in 
interstate  commerce; 

(d)  All  impoundments  of  waters 
otherwise  defined  as  navigable  waters 
under  this  section: 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this 
section,  including  adjacent  wetlands: 
and 

(f)  Wetlands  adjacent  to  waters 
identified  in  paragrai^s  (a]  through  (e) 
of  this  section;  Provided,  That  waste 
treatment  systems  (other  than  cooling 
ponds  meeting  the  criteria  of  this 
paragraph)  are  not  waters  of  the  Um"ted 
States; 

"NPDES"  means  National  Pollutant 
Discharge  Elimination  System: 

"Offshore  facility"  means  any  facihty 
of  any  kind  located  in.  on.  or  under  any 
of  the  navigable  waters  of  the  United 
States,  and  any  facility  of  any  kind  that 
is  subject  to  the  jurisdiction  of  the 
United  States  and  is  located  in.  on.  or 
under  any  other  waters,  other  than  a 
vessel  or  a  public  vessel; 

"Oil",  when  used  in  relation  to  section 
311  of  the  Act.  means  oil  of  any  kind  or 
in  any  form,  including,  but  not  limted  to. 


petroleum,  fuel  oil.  shidge.  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  'OtL"  when  used  in 
relaftion  to  section  18(m.M3)  of  the 
Deepwater  Port  Act  of  1974,  has  die 
meaning  provided  in  secti<Hi  3(14)  of  the 
Deepwater  Port  Act  of  1974; 

"Onshore  facility"  means  any  facility 
(including,  but  not  limited  to,  motor 
vehicles  and  rolling  stock]  of  any  kind 
located  in,  on,  or  under  any  land  within 
the  United  States,  other  than  submerged 
land: 

"Person"  includes  an  individual,  firm, 
corporation,  association,  and  a 
partnership; 

"Public  vessel"  means  a  vessel  owned 
or  bareboat  chartered  and  operated  by 
the  United  States,  or  by  a  Slate  or 
political  subdivision  thereof,  or  by  a 
foreign  nation,  except  when  such  vessel 
is  engaged  in  commerce: 

"Sheen"  means  an  iridescent 
appearance  on  the  surface  of  water, 

"Sludge"  means  an  aggregate  of  oil  or 
oil  and  other  matter  of  any  kiad  in  any 
form  other  than  dredged  spoil  having  a 
combined  specific  gravity  eqiiiTalenf  to 
or  greater  than  water 

"United  States"  mearrs  the  States,  the 
District  of  Cdmnbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Virgin  Islands, 
and  the  Tntsf  Territory  of  the  Pacific 
Islandr 

"VesseP"  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water  other 
than  a  public  vesseh  and 

"Wetlands"  means  those  areas  that 
are  inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  or  duration 
sufficient  to  support,  and  that  under 
normal  circumstances  do  support,  a 
prevalence  of  vegetation  typsc^ly 
adapted  for  Hie  in  saturated  soil 
conditiaQ&  Wetlands  generally  include 
playa  lakes,  swamps,  raarsfaes.  bogs  and 
similar  areas  snch  as  sloughs,  prairie 
potholes,  wet  meadows,  prairie  river 
overfV>ws.  mudflats,  and  natural  ptrnds. 

§  110.2    Appncabmty 

The  regulations  of  this  part  apply  to 
the  dischargp  of  oil  prohibited  by 
section  311(b)(3)  of  the  Act  This 
includes  certain  discharges  iato  or  upon 
the  navigable  waters  of  the  United 
States  or  adjoining  shorelines  or  into  or 
upoc  the  waters  of  the  contiguous  zone, 
or  in  connection  with  activities  under 
the  Outer  Continental  Shelf  Lands  Act 
or  the  Deepwater  Port  Act  of  1974,  or 
that  may  affect  natural  resources 
belonging  to.  appertaining  to.  or  under 
the  exclusive  management  authority  of 
the  United  States  (including  resources 
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under  the  Mdgnuson  Fishery 
Conservation  and  Management  Act). 
The  regulations  of  this  part  also  define 
the  term  "discharge"  for  purposes  of 
section  18(m)(3)  of  the  Deepwater  Port 
Act  of  1974,  as  provided  under  §  110.11 
of  this  part. 

§  110.3    Discharge  into  navigable  waters  of 
sucti  quantities  as  may  t>e  harmful. 

For  purposes  of  section  311(b)  of  the 
Act,  discharges  of  oil  into  or  upon  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines  in  such  quantities 
that  it  has  been  determined  may  be 
harmful  to  the  public  health  or  welfare 
of  the  United  States,  except  as  provided 
in  §  110.7  of  this  part,  include  discharges 
of  oil  that: 

(a)  Violate  apphcable  water  quality 
standards,  or 

(b)  Cause  a  film  or  sheen  upon  or 
discoloration  of  the  surface  of  the  water 
or  adjoining  shorelines  or  cause  a  sludge 
or  emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

§  1 10.4    Discharge  into  contiguous  zone  of 
such  quantities  as  may  be  harmful. 

For  purposes  of  section  311(b)  of  the 
Act,  discharges  of  oil  into  or  upon  the 
waters  of  the  contiguous  zone  in  such 
quantities  that  it  has  been  determined 
may  be  harmful  to  the  public  health  or 
welfare  of  the  United  Stales,  except  as 
provided  in  §  110.7,  include  discharges 
of  oil  that: 

(a)  Violate  applicable  water  quality 
standards,  or 

(b)  Cause  a  film  or  sheen  upon  or 
discoloration  of  the  surface  of  the  water 
or  adjoining  shorelines  or  cause  a  sludge 
or  emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

§110.5    Discharge  beyond  contiguous 
zone  of  such  quantities  as  ntay  be  harmful. 

For  purposes  of  section  311(b)  of  the 
Act,  discharges  of  oil  into  or  upon 
waters  seaward  of  the  contiguous  zone 
in  connection  with  activities  under  the 
Outer  Continental  Shelf  Lands  Act  or 
the  Deepwater  Port  Act  of  1974,  or  that 
may  affect  natural  resources  belonging 
to,  appertaining  to,  or  under  the 
exclusive  management  authority  of  the 
United  States  (including  resources  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act)  in  such  quantities  that 
it  has  been  determined  may  be  harmful 
to  the  public  health  or  welfare  of  the 


United  States,  except  as  provided  in 
§  110.7,  include  discharges  of  oil  that: 

(a)  Violate  applicable  water  quality 
standards,  or 

(b)  Cause  a  film  or  sheen  upon  or 
discoloration  of  the  surface  of  the  water 
or  adjoining  shorelines  or  cause  a  sludge 
or  emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

§  1 10.6    Discharge  prohibited. 

As  provided  in  section  311(b)(3)  of  the 
Act,  no  person  shall  discharge  or  cause 
or  permit  to  be  discharged  into  or  upon 
the  navigable  waters  of  the  United 
States  or  adjoining  shorelines  or  into  or 
upon  the  waters  of  the  contiguous  zone 
or  into  or  upon  waters  seaward  of  the 
contiguous  zone  in  connection  with 
activities  under  the  Outer  Continental 
Shelf  Lands  Act  or  the  Deepwater  Port 
Act  of  1974,  or  that  may  affect  natural 
resources  belonging  to,  appertaining  to, 
or  under  the  exclusive  management 
authority  of  the  United  States  (including 
resources  under  the  Magnuson  Fishery 
Conservation  and  Management  Act)  any 
oil  in  such  quantities  as  may  be  harmful 
as  determined  in  §§110.3, 110.4,  and 
110.5,  except  as  the  same  may  be 
permitted  in  the  contiguous  zone  and 
seaward  under  MARPOL  73/78,  Annex 
L  as  provided  in  33  CFR  151.09. 

§  1 10.7    Exception  for  vessel  engines. 

For  purposes  of  section  311(b)  of  the 
Act,  discharges  of  oil  from  a  properly 
functioning  vessel  engine  are  not 
deemed  to  be  harmful,  but  discharges  of 
such  oil  accumulated  in  a  vessel's  bilges 
shall  not  be  so  exempt. 

§110.8    Dispersants. 

Addition  of  dispersants  or  emulsifiers 
to  oil  to  be  discharged  that  would 
circuitvent  the  provisions  of  this  part  is 
prohibited. 

§  110.9    Demonstration  prelects. 

Notwithstanding  any  other  provisions 
of  this  part,  the  Administrator  may 
permit  the  discharge  of  oil,  under  section 
311  of  the  Act,  in  connection  with 
research,  demonstration  projects,  or 
studies  relating  to  the  prevention, 
control,  or  abatement  of  oil  pollution. 

§110.10    Notice. 

Any  person  in  charge  of  a  vessel  or  of 
an  onshore  or  offshore  facility  shall,  as 
soon  «s  he  or  she  has  knowledge  of  any 
discharge  of  oil  from  such  vessel  or 


facility  in  violation  of  §  110.6. 
immediately  notify  the  National 
Response  Center  (NRC)  (800^24-8802; 
in  the  Washington,  DC  metropolitan 
area,  426-2675).  If  direct  reporting  to  the 
NRC  is  not  practicable,  reports  may  be 
made  to  the  Coast  Guard  or  EPA 
predesignated  On-Scene  Coordinator 
(OSC)  for  the  geographic  area  where  the 
discharge  occurs.  All  such  reports  shall 
be  promptly  relayed  to  the  NRC.  If  it  is 
not  possible  to  notify  the  NRC  or  the 
predesignated  OCS  immediately,  reports 
may  be  made  immediately  to  the  nearest 
Coast  Guard  unit,  provided  that  the 
person  in  charge  of  the  vessel  or 
onshore  or  offshore  facility  notifies  the 
NRC  as  soon  as  possible.  The  reports 
shall  be  made  in  accordance  with  such 
procedures  as  the  Secretary  of 
Transportation  may  prescribe.  The 
procedures  for  such  notice  are  set  forth 
in  U.S.  Coast  Guard  regulations,  33  CFR 
Part  153,  Subpart  B  and  in  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  Part  300, 
Subpart  E.  (Approved  by  the  Office  of 
Management  and  Budget  under  the 
control  number  2050-0046) 

§  1 10.1 1    Discharge  at  deepwater  ports. 

(a)  Except  as  provided  in  paragraph 
(b)  below,  for  purposes  of  section 
18(m)(3)  of  the  Deepwater  Port  Act  of 
1974,  the  term  "discharge"  shall  include 
but  not  be  limited  to,  any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  or  dumping  into  the  marine 
environment  of  quantities  of  oil  that: 

(1)  Violate  applicable  water  quality 
standards,  or 

(2)  Cause  a  Him  or  sheen  upon  or 
discoloration  of  the  surface  of  the  water 
or  adjoining  shorelines  or  cause  a  sludge 
or  emulsion  to  be  deposited  beneath  the 
surface  of  the  water  or  upon  adjoining 
shorelines. 

(b)  For  purposes  of  section  18(m)(3)  of 
the  Deepwater  Port  Act  of  1974,  the  term 
"discharge"  excludes: 

(1)  Discharges  of  oil  from  a  properly 
functioning  vessel  engine,  (including  an 
engine  on  a  public  vessel),  but  not 
discharges  of  such  oil  accumulated  in  a 
vessel's  bilges  (unless  in  compliance 
with  MARPOL  73/78,  Annex  I);  and 

(2)  Discharges  of  oil  permitted  under 
MARPOL  73/78,  Annex  I. 

|FR  Doc.  87-7263  Filed  4-1-87;  8:45  am] 
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COMMISSION  ON  EDUCATION  OF  THE 
DEAF 

Educational  Programs;  Inquiry 

AGENCY:  Commission  on  Education  of 

the  Deaf. 

ACTION:  Notice  of  inquiry. 

summary:  The  Commission  on 
Education  of  the  Deaf  sohcits  written 
responses  and  recommendations  to 
questions  about  educational  programs 
for  persons  who  are  deaf. 
DATE:  To  be  taken  for  consideration, 
written  response,  should  be  received  on 
or  before  June  12, 1987. 

ADDRESS:  Responses  should  be  sent  to 
the  Commission  on  Education  of  the 
Deaf,  GSA  Regional  Office  Building, 
Room  6646,  7th  and  D  Streets,  SW., 
Washington,  DC  20407. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  lohanson.  Staff  Director  or  Robert  J. 
Mather,  Staff  Counsel,  (202)  453-4353 
(TDD)  or  (202)  453-4684  (Voice).  These 
are  not  toll  free  numbers. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  on  Education  of  the  Deaf 
was  established  under  section  301  of  the 
Education  of  the  Deaf  Act  of  1986,  Pub. 
L.  99-371, 100  Slat.  781,  786-789  (20 
U.S.C.  4341^344).  The  Commission  is 
mandated  to  make  a  study  of  the  quality 
of  educational  programs  serving 
individuals  who  are  deaf.  Specifically, 
the  Commission  is  required  to  make  a 
study  of  the  quality  of  infant,  early 
childhood,  elementary,  secondary, 
postsecondary,  adult,  and  continuing 
education  programs  furnished  to 
individuals  who  are  deaf.  This  scope  of 
education  includes  Gallaudet 
University,  the  National  Technical 
Institute  for  the  Deaf,  the  Model 
Secondary  School  for  the  Deaf,  and  the 
Kendall  Demonstration  Elementary 
School,  and  the  four  federally  supported 
regional  postsecondary  education 
programs  at  the  California  State 
University  at  Northridge,  Seattle  Central 
Community  College,  St.  Paul  Technical 
Vocational  Institute,  and  the  University 
of  Tennessee.  The  Commission  is  also  to 
study  federally  assisted  instructional 
media  services  and  illiteracy  among 
persons  who  are  deaf.  The  Commission 
is  to  submit  to  Congress  and  to  the 
President,  not  later  than  February  4, 
1988,  a  final  report  of  its  study  together 
with  recommendations,  including 
specific  proposals  for  legislation,  as  the 
Commission  deems  advisable. 
The  Commission  requests  all 
interested  persons  and  organizations  to 
submit  written  responses  and 
recommendations  related  to  the 
questions  listed  below.  If  you  use 


information  or  data  from  outside 
sources,  please  cite  them,  and,  if 
possible,  provide  a  copy  of  the  material. 

The  questions  are  meant  to  be 
exhaustive,  but  simply  indicate  areas  of 
Commissions  concern.  The  Commission 
also  welcomes  any  other  questions  and 
recommendations  it  should  consider. 
Your  response  should  clearly  state 
which  question(s)  you  are  addressing. 

Topic  #1:  Availability  and 
Appropriateness  of  Postsecondary, 
Adult,  and  Continuing  Educational 
Opportunities  for  Persons  Who  are  Deaf 

(a)  Are  appropriate  postsecondary, 
adult,  and  continuing  educational 
opportunities  available  to  persons  who 
are  deaf?  If  not,  what  are  the 
shortcomings? 

(b)  Are  quality  support  services  [e.g., 
interpreting,  notetaking,  tutoring)  being 
provided  in  response  to  section  504  of 
the  Rehabilitation  Act  of  1973  as 
amended  (29  U.S.C.  794)? 

(c)  Are  current  transition  programs 
sufficient  to  meet  the  needs  of  students 
when  they  graduate  from  high  school? 

(d)  Are  current  vocational  education 
programs  readily  accessible  to  students 
who  are  deaf? 

(e)  What  are  the  current  and  future 
needs  of  vocational  rehabilitation 
services  to  persons  who  are  deaf? 

(f)  What  can  be  done  to  promote  and/ 
or  increase  the  participation  of  adults 
who  are  deaf  in  adult  and  continuing 
education  at  the  community  level? 

(g)  To  what  extent  are  out  of  state 
tuition  and  expenses  discouraging  or 
hindering  student  from  attending 
postsecondary  schools  located  outside 
of  theit  home  state? 

(h)  Since  state  rehabilitation  funds 
follow  students  to  whichever  school 
they  attend,  are  vocational 
rehabilitation  counselors  discouraging 
students  from  attending  postsecondary 
schoob  outside  of  their  home  state? 

Topic  #2:  The  Advisability  of  Expanding; 
the  Number  of  Federally  Supported 
Postsecondary  Regional  Programs 

Background 

The  Regional  Postsecondary 
Education  Program  for  the  Deaf  (RPEPD) 
is  limited  to  four  schools.  Currently,  they 
are  California  State  University  at 
Northridge,  Seattle  Central  Community 
College,  St.  Paul  Technical  Vocational 
Institute,  and  the  University  of 
Tennessee.  Federal  funding  for  these 
programs  come  in  three  year  grants, 
with  the  amount  of  funding  fluctuating 
from  year-to-year,  and  from  grant-to- 
grant. 


(a)  Should  the  number  of  schools 
participating  in  the  RPEPD  be  expanded 
or  not?  Why? 

(b)  If  additional  regional  programs 
should  be  created,  what  criteria  should 
be  used  to  select  or  design  them? 

(c)  What  are  current  and  future  needs 
of  the  regional  programs? 

(d)  What  are  the  effects  of  three  year 
grants  as  opposed  to  continued  funding 
upon  these  programs? 

(e)  What  impact  has  section  504  had 
on  the  need  for  the  RPEPD? 

(f)  What  are,  if  any,  the  constraints  on 
students'  choice  of  which  federally 
supported  program  (Gallaudet 
University  (GU),  the  National  Technical 
Institute  for  the  Deaf  (NTID),  and  the 
four  regional  programs  to  attend? 

(g)  Should  each  of  the  four  regional 
programs  offer  a  similar  range  of 
degrees  and  programs  so  that  students 
do  not  have  to  go  to  out-of-region 
programs? 

(h)  What  are  shortcomings  in  the  four 
regional  programs,  GU  and  NTID? 

(i)  Is  it  desirable  to  have  a  consortium 
of  the  four  regional  programs,  GU  and 
NTID?  If  necessary,  how  should  a 
consortium  be  established?  What  would 
be  the  advantages  and  disadvantages  of 
a  consortium? 

(j)  Are  the  regional  programs  readily 
accessible  to  members  of  minority 
groups? 

Topic  #3:  Training  and  Technical 
Assistance  Needs  at  All  Levels  of 
Educational  Programs  I 

(a)  What  qualifications  do  teachers 
have  to  meet  in  order  to  become 
certified  to  teach  students  who  are  deaf? 
Are  there  appropriate  training  programs 
(general,  special,  or  deafness-specific) 
where  teachers  can  obtain  these 
qualifications? 

(bj  Are  evaluation  and  certification 
procedures  for  professionals  [e.g., 
speech  therapists,  language  instructors, 
and  audiologists),  teachers,  and 
interpreters  sufficient  to  ensure  quality 
services? 

(c)  Are  current  educational 
administration  programs  (general, 
special,  deafness-specific)  adequately 
preparing  their  students  to  administer 
educational  programs  for  persons  who 
are  deaf? 

(d)  Are  current  interpreter  training 
programs  adequate  to  meet  the  need  for 
educational  interpreter  services? 

(e)  What  are  the  minimum  guidelines 
or  criteria  to  ensure  the  quality  of 
interpreter  training  programs? 

(f)  What  standards  should  interpreters 
meet  in  order  to  interpret  in  educational 
settings? 
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(g)  Are  sufficient  professional 
development  opportunities  being  offered 
to  administrators,  teachers,  interpreters 
and  professionals? 

(h)  What  is  the  potential  for  using 
existing  educational  programs  for  the 
deaf  [e.g..  day/residential  schools)  as 
resource  centers  in  providing  assistance 
to  regular  schools  with  students  who  are 
deaf? 

(i)  Are  sufficient  speech,  language, 
and  audiological  services  available  to 
serve  students  who  are  deaf? 

(j)  Are  speech  therapists,  language 
instructors,  and  audiologists  adequately 
prepared  to  work  with  students  who  are 
deaf? 

(k)  What  are  the  training  and 
technical  assistance  needs  for  regular 
teachers  who  have  students  who  are 
deaf  in  their  classrooms? 

(1)  What  are  the  training  and  technical 
assistance  needs  for  infant  and  early 
childhood  education  programs? 

(m)  What  are  the  training  and 
technical  assistance  needs  for 
professionals  and  staff  working  in 
dormitory  programs? 

(n)  To  what  extent  are  all  levels  of 
education  and  government  agencies 
coordinating  their  training  and  technical 
assistance  activities  for  the  deaf 
population? 

(o)  What  are  deaf  education  programs 
doing  to  ensure  that  the  training  and 
technical  assistance  needs  of  persons 
who  are  deaf  are  being  met? 

Topic  #4a:  Availability  and 
Appropriateness  of  Elementary/ 
Secondary  Educational  Opportunities 
and  Effects  of  Part  B  Of  the  Education  of 
the  Handicapped  Act  on  Infant,  Early 
Childhood,  Elementary  and  Secondary 
Educational  Programs  For  the  Deaf 

Background 

Part  B  of  the  Education  of  the 
Handicapped  Act  (EHA)  requires  (1) 
that  persons  with  disabilities,  regardless 
of  the  nature  or  severity  of  their 
disability,  be  provided  a  free 
appropriate  public  education,  (2)  that 
students  with  disabilities  be  educated 
with  nondisabled  students  to  the 
maximum  extent  appropriate  to  their 
needs,  (3)  that  educational  agencies 
undertake  to  identify  and  locate  all 
unserved  children  with  disabilities,  (4) 
that  evaluation  procedures  be  improved 
in  order  to  avoid  the  inappropriate 
education  that  results  from  the 
misclassification  of  students,  and  (5) 
that  procedural  safeguard  be 
established  to  enable  parents  and 
guardians  to  influence  decisions 
regarding  the  evaluation  and  placement 
of  their  children. 


(a)  Are  current  elementary/secondary 
education  programs  available  and 
appropriate?  If  not,  what  are  the 
shortcomings  the  Commission  should 
consider? 

(b)  What  is  the  quality  of  infant  and 
early  childhood  education  programs? 

(c)  How  should  the  concept  of 
"appropriate  education"  under  part  B  of 
the  EHA  apply  to  students  who  are 
deaf?  The  concept  of  "least  restrictive 
environment"? 

(d)  For  purposes  of  policy 
interpretations,  should  there  be  a 
generic  Approach  to  all  disabilities  or  a 
specifiQapproach  to  deafness? 

(e)  W^i&t^ould  be  the  selection 
criteria  for  determining  appropriate 
placements  (self-contained  classes  in 
regular  schools,  day/residential 
progams,  or  mainstreaming  programs) 
for  individuals  who  are  deaf?  Is  there  a 
need  for  federal  guidelines  for  the 
selection  criteria? 

(f)  What  are  the  minimum  standards 
to  ensure  quality  support  services  [e.g., 
interpreting,  notetaking,  and  tutoring)? 

(g)  What  should  be  the  role  of  day/ 
residential  schools  under  part  B  of  the 
EHA?  Is  the  desired  role  different  from 
the  current  role? 

(h)  To  what  extent  should  local 
educational  agencies  give  priority  to 
parental  preference  for  educational 
placement  of  children? 

(i)  To  what  extent  does  parental 
preference  for  communication  method 
[e.g.,  oral,  cued  speech,  or  total 
communication)  play  in  determining 
how  and  where  children  who  are  deaf 
are  educated? 

(j)  Who  should  decide  what 
communication  method(s)  should  be 
taught  in  local  education  program? 

Topic  #4b:  Appropriateness  of  Roles 
Played  By  the  Model  Secondary  School 
for  the  Deaf  (MSSD)  and  the  Kendall 
Demonstration  Elementary  School 
(KDES) 

(a)  What  should  be  the  "model"  roles 
of  MSSD/KDES?  Are  the  desired  roles 
different  from  the  current  roles? 

(b)  How  should  the  principles  of  part 
B  of  the  EHA  apply  to  MSSD/KDES? 

(C)  What  are  the  priority  needs  on 
which  MSSD/KDES  should  focus  in  the 
development  of  curricula,  instructional 
techniques,  materials  and  programs  to 
assist  educational  institutions  to  provide 
quality  programs  for  students  who  are 
deaf? 

(d)  To  what  extent  have  KDES  and 
MSSD  used  public  and  residential 
schools  to  test  and  evaluate  their 
curricula,  instructional  techniques,  and/ 
or  materials? 


(e)  How  frequently  do  KDES  and 
MSSD  assess  the  need  for  other  deaf 
programs? 

(f)  Are  KDES  and  MSSD  coordinating 
their  research  activities  with  other 
groups  who  are  also  conducting 
research  on  the  pre-college  deaf 
population? 

(g)  What  technical  assistance  and 
outreach  activities  should  KDES  develop 
to  promote  quality  elementary  programs, 
and  train  parents  of  infants  and  children 
in  specialized  learning  skills? 

(h)  What  technical  assistance  and 
outreach  activities  should  MSSD 
develop  to  promote  quality  secondary 
programs? 

(i)  Are  MSSD/KDES  in  support  of  or 
in  competition  with  other  educational 
programs  serving  students  who  are 
deaf? 

(j)  What  should  be  the  admission 
policies  of  MSSD  regarding  academic 
achievement  levels? 

(k)  Is  there  a  need  for  model  programs 
to  meet  the  needs  of  students  who  are 
low-functioning  or  who  have  additional 
disabilities? 

(1)  What  should  be  the  roles  of  MSSD/ 
KDES'  national  advisory  groups, 
Callaudet  University's  Board  of 
Trustees,  and  the  U.S.  Department  of 
Education's  liaison  official  in  overseeing 
MSSD/KDES?  Are  the  desired  roles 
different  from  the  current  roles? 

(m)  Should  MSSD  be  relocated  from 
the  main  campus  of  Callaudet 
University? 

Topic  #5:  Role  and  Impact  of  Research, 
Development,  Dissemination,  and 
Outreach  Activities  at  Callaudet 
University  (CU)  and  the  National 
Technical  Institute  for  the  Deaf  (NTID) 

(a)  What  is  the  current  role  and 
impact  of  research,  development, 
dissemination  and  outreach  activities  at 
CU/NTID?  Should  any  of  these 
activities  be  continued,  strengthened,  or 
terminated? 

(b)  What  are  educational  needs  (for 
all  age  levels)  that  GU/NTID  are 
addressing  or  should  address  in  their 
outreach  activities? 

(c)  How  should  research  and 
development  priorities  be  determined? 

(d)  What  priority  needs  should  GU/ 
NTID  consider  in  their  research  and 
development  activities? 

(e)  Is  there  adequate  outside  oversight 
of  these  activities?  Between  GU  and 
NTID?  How  should  these  activities  be 
monitored  to  ensure  cost-effectiveness 
and  quality? 

(f)  Should  research  and  development 
projects  at  GU/NTID  be  funded  from 
Congressional  appropriations, 
competitive  grants,  or  both? 
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Topic  #6:  Instructional  Media  Services 
and  Captioned  Films  Programs 

(aj  What  is  the  status,  production,  and 
distribution  of  federally  funded 
educational  captioned  films? 

(b)  What  are  the  current  and  potential 
uses  of  captioning  in  education  [e.g., 
vocational  education,  educational  films, 
drama,  job  training)  of  students  who  are 
deaf? 

(c)  To  what  extent  should  the  federal 
government  support  closed  captioning  of 
television  programs? 

(d)  What  are  the  advantages  and 
disadvantages  of  open-captioning  as 
opposed  to  closed-captioning?  Under 
what  circumstances  is  open-captioning 
preferable  to  closed-captioning? 

(e)  In  light  of  the  increasing  number  of 
vendors  offering  captioning  services, 
what  role  should  the  federal  government 
play  in  subsidizing  any  or  all  of  them? 

(f)  Should  the  federal  government 
provide  or  continue  to  provide  funds  for 
programming,  decoder  subsidies, 
decoder  development,  and  public 
awareness? 

(g)  What  has  been  the  effect  of  the 
availability  of  captioning  on  the 
educational  ability  of  persons  who  are 
deaf? 

(h]  Since  some  states  [i.e.,  California 
and  Michigan)  provide 
telecommunication  devices  for  deaf 
persons  or  TDDs  at  "no  cost",  should 
decoders  for  closed  captioned  television 
programs  also  be  provided  at  "no  cost"? 

(i)  What  is  the  effect  of  captioning 
upon  children  with  reading  difficulties 
and  children  for  whom  English  is  a 
second  language? 

Topic  #7:  Illiteracy  Among  Deaf  Persons 

(a)  What  is  the  impact  of  closed 
captioned  programs  on  the  reading  skills 
of  persons  who  are  deaf? 

(b)  What  is  the  possibility  for  the  use 
of  captioning  by  literacy  programs? 

(c)  What  is  the  definition  of  illiteracy 
when  applied  to  persons  who  are  deaf? 

(d)  What  are  appropriate  language 
development  strategies  end  programs 
for  teaching  children  who  are  deaf? 

(e)  To  what  extent  do  illiteracy 
eradication  efforts  assist  persons  who 
are  deaf? 

(f)  What  is  the  ratio  of  illiteracy  by 
age  group  among  persons  who  are  deaf 


as  compared  to  the  hearing  population 
and  persons  with  English  as  a  second 
language? 

(g)  What  effect  does  illiteracy  have  on 
job  opportunities  and  advancement  for 
persons  who  are  deaf? 

(h)  If  speech  recognition  by  computers 
reaches  its  potential,  what  impact  could 
this  have  on  deaf  persons  who  cannot 
read  tbe  print  output? 

Topic  #8:  Any  Other  Recommendations 
To  Improve  the  Quality  of  Education  of 
the  Deaf  at  all  Educational  Levels 

(a)  It  there  a  need  for  a  clearinghouse 
for  the  deaf?  What  are  alternative  and 
cost-efifective  means  for  sharing  of 
information  for  and  between  parents, 
educators,  professionals,  students,  and 
consumers? 

(b)  What  are  appropriate  procedures 
and  the  availability  of  detection  services 
for  identification  of  hearing  loss  in 
infants  and  young  children? 

(c)  What  are  effective  intervention 
strategies  for  infants  and  children  who 
are  deaf? 

(d)  How  do  preschool  programs/ 
elemeitary  schools  coordinate  with  the 
medical  community  in  early 
identification  of  children  with  hearing 
impairments? 

(e)  To  what  extent  do  elementary 
schools  and/or  social  and  education 
agencies  encourage  parents  of  children 
who  are  deaf  to  improve  their 
communication  and  educational 
involvement  with  their  children? 

(f)  What  is  the  impact  of 
Supplemental  Security  Income  (SSI) 
benefits  on  education?  To  what  extent 
should  schools  encourage  students  to 
apply  for  SSI?  Should  model  guidelines 
be  provided? 

(g)  What  emphasis  should  deaf  culture 
be  given  in  educational  programs  for 
students  who  are  deaf?  How  can  it  be 
effectively  offered? 

(h)  What  is  the  status  and  quality  of 
education  at  all  levels  for  members  of 
minority  groups? 

(i)  In  what  ways  can  or  should  adults 
who  are  deaf  be  used  as  role  models  for 
students  who  are  deaf? 

(j)  What  are  employment 
opportunities  in  regular  school  systems 
for  teachers  who  are  deaf? 


(k)  Should  the  U.S.  Department  of 
Education's  oversight  responsibility  over 
GU,  NTTD,  and  federally  funded  regional 
programs  be  increased  or  decreased? 

(1)  To  what  degree  should  the  U.S. 
Department  of  Education  be  involved 
with  major  policy  making  at  GU/NTID 
and  the  four  federally  supported 
regional  programs? 

(m)  Are  technological  advances  being 
realized  in  education  of  persons  who  are 
deaf?  If  not,  what  can  be  done  to 
promote  the  use  of  technology? 

Topic  #9:  Cost  Effectiveness  of 
Providing  the  Education  of  the  Deaf 

(a)  What  is  the  cost-effectiveness  of 
federal  support  for  educational 
programs  serving  persons  who  are  deaf? 

(b)  How  much  emphasis  should  be 
given  to  the  concept  of  "critical  mass" 
(the  number  of  students  sufficient  to 
ensure  quality  education  programs/ 
support  services)  at  all  educational 
levels? 

(c)  Are  deaf  programs  in  consolidated 
school  districts  more  cost  effective  than 
individual  school  programs  for  persons 
who  are  deaf? 

(d)  What  are  the  cost  implications  of 
admitting  hearing  and  foreign  students 
to  GU  and  foreign  students  to  NTID? 

(e)  Since  70  percent  of  students  who 
are  deaf  are  educated  in  public  schools 
and  the  trend  shows  that  more  students 
are  moving  from  state  residential 
schools; 

— To  what  extent  has  this  trend  affected 
the  cost  per  student  for  educating 
students  at  residential  schools? 

— Is  there  a  certain  number  of  students 
needed  to  be  enrolled  in  residential 
schools  in  order  to  justify  their 
operation?  , 

— Are  residential  schools  cost  effective? 

Records  will  be  kept  of  the  responses 
and  will  be  available  for  public  i 

inspection  at  the  office  of  the 
Commission  on  Education  of  the  Deaf, 
GSA  Regional  Office  Building,  Room 
6646,  7th  and  D  Streets,  SW., 
Washington,  DC. 
Pat  Jobanson, 

Staff  Director,  Commission  on  Education  of 
the  Deaf 

March  27,  lW7.  ' 

[FR  Doc.  87»7255  Filed  4-1-87;  8:45  bdi] 
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Administrative  Conference  of  the  United  States 

NOTICES 

Meetings: 
Adjudication  Committee  and  Governmental  Processes 
Committee,  10782 

Agricultural  Marketing  Service 

RUt^S 

Lemons  grown  in  California  and  Arizona.  10729 
Milk  marketing  orders: 

Eastern  Colorado,  10730 

Memphis,  TN,  10729 
Oranges  (navel)  grown  in  Arizona  and  California,  10728 
NOTICES 

Beef  promotion  and  research;  certification  stamp  use 
approval,  10782 

Agricultural  Stabilization  and  Conservation  Service 

RULES 

Marketing  quotas  and  acreage  allotments  and  special 
programs: 
Referenda  challenges  or  disputes,  tobacco,  and 

commodity  certificates,  in  kind  payments,  and  other 
forms  of  payment,  etc.,  10725 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspection  Service;  Commodity  Credit 
Corporation;  Federal  Crop  Insurance  Corporation;  Food 
Safety  and  Inspection  Service 

NOTICES 

Import  quotas  and  fees: 
Meat  import  limitations;  quarterly  estimates,  10782 

Animal  and  Plant  Healtfi  Inspection  Service 

PROPOSED  RUIXS 

Exportation  and  importation  of  animals  and  animal 

products: 
Llamas  and  alpacas  from  Chile — 

Health  certification  requirements,  etc.,  10765 

Lottery,  10765 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.; 
Light  helicopter  family  (LHX),  10791 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Christopher  Cokimbus  Quincentenary  Jubilee 
Commission 

RULES 

Organization,  recognition  and  support  of  quincentenary 
projects,  and  use  of  logo,  10870 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration;  National  Technical 
Information  Service 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China,  10790 
Textile  and  apparel  categories: 

Correlation  with  U.S.  Tariff  Schedules;  correction,  10791 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Emergency  feed  program,  10725 

Mohair  and  shorn  wool  and  unshorn  lambs  (pulled  wool), 
10732 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10849 
Customs  Service 

PROPOSED  RULES 

Customs  brokers: 
Licensing  examinations;  withdrawn,  10774 

Defense  Department 

See  Army  Department;  Navy  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  State  Chemical  Co.  Inc..  10825 

(2  documents) 
Mallinckrodt,  Inc..  10824 
Penick  Corp.,  10825,  10826 

(2  documents) 
Stepan  Chemical  Co.,  10826 
Upjohn  Co.,  10826 

Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition  orders, 
exemption  requests,  etc.: 
San  Joaquin  Cogen,  Inc..  10794 

Education  Department 

NOTICES 

Meetings: 
Education  Intergovernmental  Advisory  Council,  10791 

Employment  and  Training  Administration  . 

PROPOSED  RULES  ^ 

Unemployment  compensation  program: 

Extended  benefit  program,  10774 
NOTICES 
Adjustment  assistance: 

Aluminum  Co.  of  Amer.  et  al.,  10829 

Dana  Corp.  et  al.,  10826 

Emerald  Mines  Corp.  et  al.,  10827 

Geissler  Knitting  Mills,  Inc.,  10827 

Tenneco  Oil  Co.,  10827 
Unemployment  compensation  program;  extended  benefit 
periods: 

Idaho,  10827 


^\r 


Federal  Register  /  Vol.  52,  No.  64  /  Friday,  April  3.  1987  /  Contents 


Louisiana.  10828 
Wyoming,  10828 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisji 
10830 


tons. 


Energy  Department 

See  also  Economic  Regulatory  Administration;  Enei^y 
Information  Administration;  Energy  Research  Ctffice; 
Federal  Energy  Regulatory  Commission:  Western  Area 
Power  Administration 
NOTICES 

Nuclear  waste  management: 
Spent  nuclear  fuel  storage  and  disposal;  nonnucl^r 
weapon  states:  technical  assistance;  update,  10792 

Energy  Information  Administration  I 

NOTICES  ' 

Agency  information  collection  activities  under  OM^  review, 
10795 

Energy  Research  Office 

NOTICES 

Meetings: 
Basic  Energy  Sciences  Advisory  Committee;  correction, 
10852 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stajtionary 
sources: 
Concentration  calculation  equations;  revisions  arfl 
additions  and  method  18  clarifications 
Correction,  10852 
Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
North  Carolina,  10751 
Toxic  substances: 

Testing  requirements — 
Mesityl  oxide,  10752 
NOTICES 
Air  programs: 

Ambient  air  monitoring  reference  and  equivalent' 
methods — 
Model  UNOR-6N  NDIR  Analyzer,  10800 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  10799 
Weekly  receipts,  10799 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts.  10799 


Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10849 
Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Fairchild,  10735 

Lockheed, 10736 
IFR  altitudes,  10737 


Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
Antenna  height  above  average  terrain  determination,  etc.; 
reclassification  of  FM  facilities,  10757 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 

Administrative  regulations: 
Late  planting  agreement  option  10764 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  10849 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Kansas  et  al..  10753 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

10800 

(2  documents) 

Federal  Energy  Regulatory  Commission 
RULES  I 

Natural  Gas  Policy  Act:  I 

Ceiling  prices  for  high  cost  natural  gas  produced  from 
tight  formations- 
Texas,  10741 
NOTICES 

Natural  gas  certificate  filings: 
Texas  Eastern  Transmission  Cbrp.  et  al.,  10796 

Federal  Home  Loan  Bank  Board 

NOTICES 

Committees;  establishment,  renewals,  terminations. 
Federal  Savings  &  Loan  Advisory  Council.  10801 

Receiver  appointments: 
South  Florida  Savings  Bank,  10802 
(2  documents) 

Applications,  hearings,  determinations,  etc.: 

Prospect  Park  Savings  &  Loan  jAssociation.  10801 

Federal  Maritime  Commission 

NOTICES 

Meetings:  Sunshine  Act,  10849 
Privacy  Act;  systems  of  records,  ,10802,  10811 
(2  documents) 


etc.: 


Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10849,  10850 
(2  documents) 

Federal  Register  Office 

NOTICES 

Editorial  note:  For  list  of  libraries  that  have  announced 
availability  of  Federal  Register  and  Code  of  Federal 
Regulations,  see  Reader  Aids  carried  in  Part  II  of  this 
issue,  10854 


Federal  Register,  Administrative  Committee 

See  Federal  Register  Office 


Federal  Reserve  System 

RULES 

Electronic  fund  transfers  (Regulation  E): 
Official  staff  commentary  update.  10732 
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Equal  credit  opportunity  (Regulation  B): 

Official  staff  commentary  update,  10734 
NOTICES 

Federal  Reserve  Bank  services;  fee  schedules  and  pricing 
principles: 

Check  collection  services,  10812 
Meetings;  Sunshine  Act,  10850 
Applications,  hearings,  determinations,  etc.: 

Austin  County  Bankshares,  Inc.,  10813 

Norwood  Associates  II  et  al.,  10813 

Fish  and  Wildlife  Service 

NOTICES 

Atlantic  Striped  Bass  Conservation  Act: 
Determinations,  etc. — 

District  of  Columbia,  10783 

New  Jersey,  10784 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitons: 

Ajay  Chemicals,  Inc.,  10820 
Human  drugs: 
New  drugs  and  antibiotic  drugs;  marketing  applications 
approval;  supplementary  guidelines;  availability, 
10819 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Mechanically  separated  (species);  labeling,  10766 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Resources 

and  Services  Administration 
NOTICES 
Agency  information  collection  activities  under  0MB  review. 

10814 
Organization,  functions,  and  authority  delegations: 
Public  Health  Service,  10815 
Social  Security  Administration,  10815 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
Community  and  migrant  health  centers,  10821 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Foreign  sales  corporations;  foreign  management  and 

economic  processes  requirements,  10741 
Real  estate  transactions;  information  reporting.  10742 
PROPOSED  RULES 
Income  taxes: 
Real  estate  transactions;  information  reporting;  cross 
reference.  10774 

international  Trade  Administration 

RULES 

Export  licensing: 
General  licenses  for  exports  to  cooperating  governments 
and  certified  end-users  (gold  card] 
Correction.  10741 


PROPOSED  RULES 

Export  licensing: 

International  import  certificates;  removal  of  district  office 
authority  to  process,  10771 
NOTICES 
Antidumping: 

Portland  cement,  other  than  white,  nonstaining  Portland 
cement,  from  Dominican  Republic,  10786 

Precipitated  barium  carbonate  from  West  Germany,  10787 
Countervailing  duties: 

Acetylsalicylic  acid  (aspirin)  from  Turkey,  10788 
Export  trade  certificates  of  review,  10785 
Meetings: 

Semiconductor  Technical  Advisory  Committee,  10786 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Southern  Railway  Co.  et  al.,  10823 
Stone  Container  Corp.,  10824 

Justice  Department 

See  also  Drug  Enforcement  Administration 

NOTICES 

Voting  Rights  Act  certifications: 
Victoria  County.  TX.  10824 

Lat>or  Department 

See  Employment  and  Training  Administration;  Employment 
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Rules  and  Reciofatfons 


Federal    Register 
Vol.  52.  No.  64 
Friday.  April  3.  1987 


This  section  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of   which   are   keyed   to   ar>d   codified   in 
the  Ckxle  of  Federal  Regulations,  which  « 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal   Regulations   is  sold 
by  the  Supenntendent  of  Documents. 
Pnces  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Parts  713,  717,  724,  725,  726,  770 
and  1475 

Marl(eting  Quotas  and  Acreage 
Allotments  and  Special  Programs; 
Referenda  Challenges  or  Disputes, 
Tobacco,  and  Commodity  Certificates, 
in  Kind  Payments  and  Other  Forms  of 
Payment 

agency:  Commodity  Credit  Corporation 

("CCC"),  and  Agricultural  Stabilization 

and  Conservation  Service  ("ASCS"), 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  adopts  as  final, 
with  minor  changes,  five  interim  rules 
which  were  published  in  the  Federal 
Register  on  March  28, 1986  (51  FR 
10609):  June  19,  1986  (51  FR  22268); 
August  12, 1986  (51  FR  28803);  October 
2a  1986  (51  FR  39479):  and  December  3, 

1986  (51  FR  43579).  These  interim  rules 
are  applicable  to:  Price  support  and 
production  adjustment  programs  for  the 

1987  and  subsequent  crops  of  feed 
grains,  rice,  cotton  and  wheat;  the 
holding  of  referenda;  acreage  allotments 
and  marketing  quotas  for  flue-cured, 
burley  and  minor  kinds  of  tobacco;  the 
transferability  of  commodity 
certificates;  and  implementation  of  the 
emergency  feed  program. 

EFFECTIVE  DATE  April  2, 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

With  respect  to:  the  March  28, 1986  and 
June  19. 1986  interim  rules:  Donald  M. 
Blythe,  Agricultural  Program  Specialist, 
Tobacco  and  Peanuts  Division,  (202) 
382-0200;  the  August  12, 1986  interim 
rule:  Jerry  W.  Newcomb,  Director, 
Emergency  Operations  and  Livestock 
Programs  Division,  (202)  447-5621;  the 
October  28. 1986  interim  rule:  Raymond 


K.  Aldrich,  Agricultural  Program 
Specialist.  Cotton,  Grain,  and  Rice  Price 
Support  Division,  (202)  447-8688;  the 
December  3, 1966  interim  rule:  Jackie 
Stonfer,  Agricultural  Program  Specialist, 
Cotton,  Grain,  and  Rice  P*rice  Support 
Division,  (202)  447-8481.  The  mailing 
address  of  the  above  individuals  is 
USDA,  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "not  major".  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Impact  Analyses  prepared 
for  the  1986  crops  of  wheat,  feed  grains, 
cotton  and  rice  and  the  Regulatory 
Impact  Analyses  which  is  being 
prepared  in  connection  with  the 
determinations  for  the  1987  crops  of 
such  commodities  adequately  addresses 
the  issues  raised  by  this  final  rule. 
Copies  of  the  analyses  will  be  available 
to  the  public  from  Director,  Commodity 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
USDA,  ASCS.  P.O.  Box  2415, 
Washington,  DC  20013. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this 
interim  rule  applies  are:  Commodity 
Loan  and  Purchases — 10.051:  Cotton 
Production  Stabilization — 10.052:  Feed 
Grain  Production  Stabilization — 10.055; 
Wheat  Production  Stabilization — 10.058; 
Rice  Production  Stabilization — 10.065; 
Emergency  Feed  Program — 10.066;  aa 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
the  Agricultural  Stabilization  and 
Conservation  Service  ("ASCS")  nor  the 
Commodity  Credit  Corporation  ("CCC") 
is  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 


proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule 

A  draft  environmental  impact 
statement  pertaining  to  agricultural 
acreage  adjustment  programs  has  been 
prepared.  Further  information  is 
available  from  Phillip  Yasnowsky, 
Program  Analysis  Division,  ASCS, 
USDA,  P.O.  Box  2415.  Washington,  DC 
20013:  (202)  447-7887.  It  has  been 
determined  by  an  environmental 
evaluation  that  other  program  actions 
contained  herein  will  have  no  significant 
effect  on  the  quality  of  the  environment; 
therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  are  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  0MB  Numbers 
0560-0030,  0560-0071,  0560-0091,  and 
0560-0650  have  been  assigned. 

Summary  of  Comments  and  Changes  in 
the  Interim  Rules 

7  CFR  Parts  713.  717.  724,  725,  726,  and 
770 

No  comments  were  received  with 
respect  to  the  regulations  in  these  Parts. 

7  CFR  Part  1475 

One  comment  was  received  with 
respect  to  this  interim  rule.  As  discussed 
below,  the  comment  expressed  concern 
about  the  definition  of  eligible  livestock 
with  respect  to  the  kinds  of  horses 
which  qualify  the  owner  thereof  to 
obtain  assistance  under  the  program. 
This  comment  is  on  file  and  available 
for  public  inspection  in  Room  4905- 
South  Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20013. 

1.  March  28, 1986  Interim  Rule 

This  interim  rule  provided  that,  with 
respect  to  certain  commodities,  eligible 
producers  may  vote  in  a  referendum  to 
determine  whether  marketing  quotas 
will  be  in  effect  for  those  commodities. 
If  more  than  the  statutorily  specified 
number  of  producers  voting  in  a 
referendum  conducted  for  a  commodity 


10726 Federal  Register  /  Vol.  52.  No.  64  /  Friday.  April  3.  1987  /  Rules  and  Regulations 


disapprove  marketing  quotas,  marketing 
quotas  will  not  be  in  effect.  The 
Agricultural  Act  of  1949  ,  as  amended 
(the  "1949  Act"),  provides  that,  with 
respect  to  certain  commodities,  price 
support  will  not  be  available  for  such 
commodities  if  marketing  quotas  have 
been  disapproved.  Previously,  the 
regulations  found  at  7  CFTl  717.16 
provided  for  a  3  day  period  during 
which  any  challenge  or  dispute  with 
respect  to  the  correctness  of  the 
summary  of  a  marketing  quota 
referendum  conducted  at  polling  places 
must  be  brought  to  the  attention  of  the 
county  committee.  The  interim  rule 
amended  7  CFR  717.16  to  provide  a 
similar  period  for  notifying  the  county 
committee  of  any  challenge  or  dispute 
with  respect  to  the  canvassing  of  ballots 
or  tabulating  referendum  results  when  a 
marketing  quota  referendum  is 
conducted  by  mail. 

Since  eligible  burley  tobacco 
producers  were  to  vote  in  a  marketing 
quota  referendum  to  be  conducted  by 
mail  ballot  between  March  24, 1986  and 
March  27, 1966,  it  was  determined  that 
the  interim  rule  would  become  effective 
March  28, 1986.  The  public  was  given  30 
days  to  submit  written  comments. 

2.  June  19, 1986  Interim  Rule 

The  Food  Security  Act  of  1985  (the 
"1985  Act")  provides  that  the  Secretary 
of  Agriculture  shall  implement  a 
Conservation  Reserve  Program  for  the 
1986  through  1990  crop  years,  with  the 
Secretary  entering  into  contracts  of  not 
less  than  10  or  more  than  15  years  to 
assist  owners  and  operators  of  highly 
erodible  cropland  in  conserving  and 
improving  the  soil  and  water  resources 
of  their  farms.  Section  1236  of  the  1985 
Act  requires  a  reduction  in  the  aggregate 
of  the  crop  acreage  bases,  quotas,  and 
allotments  with  respect  to  farms 
participating  in  the  Conservation 
Reserve  Program.  The  interim  rule 
amended  the  regulations  at  7  CFR  Parts 
724,  725,  and  726  to  provide  that  acreage 
converted  from  the  production  of 
tobacco  due  to  the  participation  of  the 
owner  or  operator  of  a  farm  in  the 
Conservation  Reserve  Program  shall  be 
considered  planted  to  tobacco  for 
purposes  of  preserving  acreage 
allotment  and  marketing  quota  history 
for  use  in  determining  future  acreage 
allotments  and  marketing  quotas. 

The  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  ("the 
Reconciliation  Act")  amended  section 
319(g)  of  the  Agricultural  Adjustment 
Act  of  1938.  as  amended  ("the  1938 
Act"),  to  authorize  the  approval  of 
certain  burley  tobacco  lease  and 
transfer  agreements  that  are  filed  after 
July  1  of  a  crop  year  and  also  amended 


sections  317(g)  and  319(i)  of  the  1938  Act 
to  reduce  from  110  percent  to  103 
percent  of  the  effective  farm  marketing 
quota,  the  quantity  of  burley  and  flue- 
cured  tobacco,  respectively,  that  may  be 
marketed  without  incurring  a  marketing 
quota  penalty.  The  interim  rule  amended 
the  regulations  at  7  CFR  Parts  725  and 
726  to  incorporate  these  changes.  Prior 
to  their  amendment  by  the  interim  rule, 
the  regulations  at  7  CFR  725.72(e)(4) 
generally  provided  that  an  agreement  to 
lease  and  transfer  a  flue-cured  tobacco 
acreage  allotment  and  marketing  quota 
must  be  filed  by  April  15  in  order  to  be 
approved  by  the  county  ASC  committee. 
TTie  Reconciliation  Act,  approved  April 
7, 1986.  changed  the  method  of 
determining  the  national  acreage 
allotment  and  marketing  quota  for  flue- 
cured  tobacco.  Accordingly,  this  change 
delayed  the  establishment  of  farm 
acreage  allotments  and  marketing 
quotas.  Therefore,  flue-cured  tobacco 
farmers  did  not  receive  notices  of  their 
acreage  allotments  and  marketing 
quotas  in  time  to  file  their  lease  and 
transfffi"  agreements  by  April  15.  In  order 
to  alleviate  this  problem,  this  interim 
rule  extended  from  April  15  to  May  30 
the  fmal  date  for  filing  an  agreement  to 
lease  and  transfer  flue-cured  tobacco 
acreage  allotments  and  marketing 
quotas. 

3.  August  12, 1986  Interim  Rule 

This  interim  rule  amended  CCC's 
program  for  emergency  feed  with 
respect  to:  (1)  Accepting  applications  for 
assistance;  (2)  increases  in  the 
maximum  cost  share  amount  of 
assistance;  (3)  making  poultry  eligible 
for  assistance;  (4)  eligibility 
requirements  for  a  producer  to  obtain 
assistance;  (5)  making  payments  in  the 
form  (rf  commodity  certificates;  and  (6) 
other  changes  of  an  administrative 
nature. 

The  Department  received  one 
comment  regarding  the  definition  of 
livestock  with  respect  to  the  kinds  of 
horses  which  qualify  the  owner  thereof 
to  obtain  assistance  under  the  program. 
The  comment  expressed  concern  that 
horse  breeders,  by  virtue  of  the  interim 
rule,  are  denied  the  same  current  and 
future  assistance  their  counterparts  in 
cattle,  sheep,  goats,  swine,  and  poultry 
operations  receive.  Under  the 
Emergency  Feed  Program,  CCC  will 
share  with  owners  of  eligible  livestock 
producers  the  cost  of  purchasing  feed, 
including  hay,  for  their  livestock, 
including  horses  and  mules.  To  be 
considered  eligible  livestock  under  the 
provisions  of  the  interim  rule,  horses 
and  mules  were  limited  to  those  used  in 
the  production  of  food  and  fiber  and 
those  kept  for  breeding  of  animals  to  be 


used  in  the  production  of  food  and  fiber. 
This  determination  was  made  on  the 
basis  that  the  Emergency  Feed  Program, 
like  other  agricultural  programs,  is 
related  to  the  production  of  food  and 
fiber.  Therefore,  this  provision  of  the 
interim  rule  has  not  been  changed. 
As  stated  in  the  interim  rule,  the 
information  collection  requirements  of 
this  Part  7  CFR  Part  1475  were  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  it  was 
anticipated  that  an  OMB  Number  would 
be  assigned.  This  final  rule  will  add  a 
new  §  1475£9  to  include  the  OMB 
Control  numbers  assigned  pursuant  to 
the  Paperwork  Reduction  Act. 

4.  October  28, 1986  Interim  Rule 

This  interim  rule  amended  7  CFR  Part 
713  to  implement  certain  provisions  of 
the  1987  production  adjustment  and 
price  support  programs  that  would  be  in 
effect  for  the  1987  crops  of  wheat,  feed 
grains,  cotton  and  rice.  The  major 
provisions  of  this  interim  rule  were  as 
follows: 

(a)  Section  505  of  the  1949  Act 
requires  the  establishment  of  farm 
acreage  bases  and  provides  the 
Secretary  with  discretionary  authority  to 
adjust  such  bases  for  the  1987  and 
subsequent  crop  years.  Accordingly, 

S  713.11(a)  was  amended  to  provide  that 
adjustments  will  be  permitted  only  as 
determined  and  announced  by  the 
Secretary. 

(b)  Sections  lOlA,  103A.  105C,  and 
107D  of  the  1949  Act  provides 
discretionary  authority  for  the  Secretary 
to  implement  a  "limited  cross 
compliance"  requirement  as  a  condition 
of  eligibility  for  loans,  purchases,  or 
payments.  To  provide  greater  flexibility 
in  alleviating  of  shortages  which  may 
occur  with  respect  to  a  particular 
program  crop  when  limited  cross 
compliance  is  effect.  §  713.100(a)  is 
amended  to  allow  the  Secretary  to 
exclude  specified  commodities  from  this 
requirement.  Therefore,  this  change 
allows  the  Secretary  to  implement  a 
"limited  cross  compliance"  requirement 
with  respect  to  program  crops  as  may  be 
deemed  necessary.  On  February  27, 1987 
the  Secretary  announced  the  removal  of 
oats  from  the  cross  compliance 
requirement.  Accordingly,  S  713.100(a)  is 
amended  to  set  forth  the  terms  of  the 
"limited  cross  compliance"  requirement. 

(c)  The  Pood  Security  Act  of  1985  (the 
1985  Act)  amended  section  335  of  the 
Consolidated  Farm  and  Rural 
Development  Act  with  respect  to 
farmland  owned  by  the  Farmers  Home 
Administration  (FmHA).  Compliance  by 
the  Secretary  with  the  provisions  of 
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ser.lion  M5[e\  shall  not  cause  any 
acrcHge  allolmenl.  marketing  quota,  or 
acreage  base  assigned  to  such  property 
lo  lapse,  terminate,  be  reduced  or 
otherwise  be  adversely  affected. 
Accordingly.  §  713.3(e)  was  amended  lo 
provide  that  considered  planted  credit 
be  provided  on  farms  owned  by  FmHA. 
as  necessary,  lo  protect  the  crop  acreage 
bases  on  such  farms. 

|d)  To  alleviate  inequities  regarding 
considered  planted  credit  for  acreages 
of  conserving  uses  designated  for  a  crop, 
§  7i3.3(e)(2)(vii)  was  amended  to 
provide  that  considered  planted  credit 
may  be  approved  only  if  producers  on 
the  farm  have  not  violated  any  cross 
compliance  requirements  in  effect  for 
the  crop  year  and  have  not  planted  an 
acreage  of  any  program  crop  in  excess 
of  the  crop  acreage  base  for  such 
program  crop.  This  section  was 
inadvertently  amended  to  provide  that 
considered  planted  credit  may  be 
approved  regardless  of  whether  or  not 
any  acreage  of  the  crop  is  planted. 
Accordingly,  this  section  is  amended  to 
provide  such  credit  only  if  no  acreage  of 
the  crop  is  planted. 

(e)  The  1985  Act  provided  no  authority 
lo  change  or  adjust  yields  established 
for  the  1985  or  previous  crop  years. 
However,  determination  of  farm 
program  payment  yields  established 
after  December  23. 1985  may  be 
appealed  in  accordance  with  7  CFR  Part 
780.  Accordingly,  §  713.155  was 
amended  to  clarify  that  farm  program 
payment  yields  established  before 
enactment  of  the  1985  Act  are  not 
appealable. 

If)  The  Extra  Long  Staple  Cotton  Act 
of  1983  authorized  a  special  reserve  for 
adjusting  acreage  bases  established  for 
extra  long  staple  cotton  through  the  1988 
crop  year.  Accordingly,  §  713.11(d) 
which  provided  for  such  reserve  was 
deleted. 

(g)  The  1985  Act  provides 
discretionary  authority  for  the 
implementation  of  certain  cost  reduction 
options.  Although  the  Secretary 
announced  on  June  30, 1986  that  such 
options  would  nol  be  exercised  at  that 
time,  authority  is  provided  to  implement 
the  bid  diversion  program  option  at  any 
time  prior  to  harvest.  Accordingly, 
§  713.58  was  added  to  provide  for  the 
implementation  of  a  bid  diversion 
program  should  it  be  determined 
necessary. 

(h)  Section  713.2  was  amended  to 
clarify  that  contracts  to  participate  in 
the  wheat,  feed  grains,  cotton  and  rice 
programs  may  be  executed  by 
representatives  of  CCC  only  in 
accordance  with  the  terms  and 
conditions  determined  and  announced 
by  the  Executive  Vice  President,  CCC. 


|i)  Section  713.3(d)  was  amended  to 
provide  that  State  committees  may 
authorize  haying  of  conserving  use 
acreage  only  after  consulting  with 
interested  parties  If  haying  is  not 
authorized,  acreages  which  are  hayed 
shall  be  considered  to  be  nonprogram 
crop  acreages.  This  was  intended  to 
apply  only  to  conserving  use  acreage 
designated  to  a  program  crop  for 
payment  purposes  under  §  713.108  (b)(2). 
Accordingly,  this  section  is  amended  to 
clarify  the  original  intent. 

(j)  Section  713.63(a)  was  amended  to 
provide  that  State  committees  may 
authorize  grazing  of  ACR  acreage  only 
after  consulting  with  interested  parties 
and,  if  authorized,  to  establish  a  5  month 
nongrazing  period  applicable  to  such 
acreage. 

(k)  Section  713.63(c)(2)  was  amended 
to  provide  that  participating  producers 
may  charge  fees  for  hunting  and  fishing 
on  ACR  acreage. 

5.  December  3, 1986  Interim  Rule 

This  interim  rule  amended  the 
regulations  at  7  CFR  Part  770  to  provide 
the  following:  (1)  producers  who  have 
commodity  certificates  issued  prior  to 
November  17, 1986,  may  transfer  such 
certificates  through  the  expiration  date 
shown  thereon;  and  (2)  producers  who 
have  commodity  certificates,  issued  on 
or  after  November  17, 1986,  may  transfer 
the  commodity  certificates  through  the 
expiration  date  thereon  and  may,  during 
the  period  starting  the  first  day  of  the 
sixth  month  after  the  month  in  which  the 
certificate  was  issued  through  the 
expiration  date,  submit  the  cerfificate  to 
CCC  for  payment  by  check. 

On  October  24, 1986,  the  Secretary  of 
Agriculture  announced  that  a  portion  of 
the  advance  deficiency  payments  made 
with  respect  to  the  1987  wheat,  feed 
grain,  upland  cotton  and  rice  programs 
would  be  made  in  the  form  of 
commodity  certificates.  In  order  to 
provide  uniform  treatment  of  all 
producers  who  will  receive  such 
certificates,  it  was  determined  that  this 
interim  rule  should  become  effective  on 
the  date  of  filing  with  the  Office  of 
Federal  Register. 

List  of  Subjects 

7  CFR  Part  713 

Wheat,  Feed  grains,  Cotton,  Rice  and 
related  programs. 

7  CFR  Part  717 

■I  ■ 

Marketing  quotas,  Holding  of 
referenda. 


7  CFR  Parts  724.  725.  and  726 

Acreage  allotments.  Marketing  quotas. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Tobacco. 

7  CFR  Part  770 

Wheat,  Feed  grains,  Cotton,  Rice  and 
related  programs. 

7  CFR  Part  1475 

Animal  feed.  Disaster  assistance. 
Grant  programs — Agriculture,  Livestock. 

Final  Rule 

Accordingly  the  regulations  found  at 
parts  713,  717,  724.  725,  726.  770  and  1475 
of  Chapters  VII  and  XIV  of  Title  7  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  The  interim  rule  published  at  51  FR 
10609.  March  28. 1986,  amending  Part 
717,  is  hereby  adopted  as  a  final  rule 
without  change. 

2.  The  interim  rule  published  at  51  FR 
22268.  June  19. 1986.  amending  Parts  724. 
725  and  726,  is  hereby  adopted  as  a  final 
rule  without  change. 

3.  The  interim  rule  published  at  51  FR 
43579,  December  3, 1986,  amending  Part 
770,  is  hereby  adopted  as  a  final  rule 
without  change. 

4.  The  interim  rule  published  at  51  FR 
39479,  October  28, 1986,  amending  Part 
713,  is  hereby  adopted  as  a  final  rule 
with  the  following  changes: 

PART  713— (AMENDED] 

2.  Section  713.3  is  amended  by 
revising  (d)(l)(v)  and  (e)(2J(viiJ  to  read 
as  follows: 

§  713.3    Definitions. 

•  •  *  *  * 

(d)  *  *  * 

(1)  *  *  * 

(v)  In  a  State  where  the  State 
committee,  after  consulting  with 
interested  parties,  has  determined  that 
haying  of  conserving  use  acreage 
designated  to  a  program  crop  for 
payment  purposes  under  §  713.108(b)(2) 
shall  not  be  permitted,  any  acreage 
which  is  harvested  for  green  chop,  hay, 
silage,  or  haylage. 


(e)  *  *  • 

(2)  •  *  • 

(vii)  For  farms  which  for  which  the 
acreage  report  filed  in  accordance  with 
Part  718  of  this  chapter  refiects  zero 
acreage  of  the  crop  and  which  are  not 
participating  in  a  set-aside,  acreage 
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reduction,  or  diversion  program  for  the 
crop,  the  acreage  of  nonprogram  crops 
and  conserving  uses  credited  to  the  crop 
in  accordance  with  S  713.102,  provided 
that,  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator, 
producers  on  the  farm  are  not  in 
violation  of  any  cross  compliance 
requirement  in  effect  in  accordance  with 
§  1713.100  and  such  producers  have  not 
planted  an  acreage  of  a  program  crop  in 
excess  of  the  acreage  base  established 
for  such  program  crop  for  the  farm. 
3.  Section  713.100  is  amended  by 
revising  (a)  to  read  as  follows: 

§  713.100    Cross  compliance  on  tl>e  farm. 

•         *         *         *         * 

(a)  Whenever  an  acreage  reduction 
program  is  announced  by  the  Secretary 
and  the  Secretary  also  announces  that  a 
limited  cross  compliance  requirement 
will  be  in  effect,  as  a  condition  of 
eligibility  for  loans,  purchases  and 
payments  with  respect  to  any  crop  of  a 
commodity  enrolled  in  the  acreage 
reduction  program,  producers  on  a  farm 
shall  not  plant  an  acreage  of  another 
commodity  in  excess  of  the  crop  acreage 
base  established  for  that  commodity  for 
the  farm,  except  as  otherwise 
announced  by  the  Secretary. 

5.  The  interim  rule  published  at  51  PR 
28803,  August  12, 1988,  amending  Part 
1475,  is  hereby  adopted  as  a  fmal  rule 
with  the  following  change: 

PART  1475— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1475 — Emergency  Feed  Program 
continues  to  read  as  follows: 

Authority:  Section  1105  of  the  Food  and 
Agriculture  Act  of  1977,  91  Stat.  955.  as 
amended  (7  U.S.C.  2267). 

2.  A  new  S  1475.69  is  added  to  read  as 
follows: 

§  1475.69    0MB  Control  Numbers  assigned 
pursuant  to  tt>e  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  1475)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  OMB 
number  0560-0029  has  been  assigned. 

Signed  at  Washington,  DC  on  March  30. 
1987. 

Milton  ].  Hertz, 

Executive  Vice  President.  Commodity  Credit 
Corporation  and  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  87-7235  Filed  4-2-87;  8:45  am) 
BILLING  CODE  3410-05-M 


Agricultural  Marketing  Service 

7  CFR  Part  907 
[Navel  Orange  Reg.  654] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  Regulation  654  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  April  3, 1987,  through 
April  9, 1987.  Such  action  is  needed  to 
balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
period,  due  to  the  marketing  situation 
confronting  the  orange  industry. 
DATE  Regulation  654  (§  907.954)  is 
effective  for  the  period  April  3, 1987, 
through  April  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ames  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Washington,  DC 
20250,  telephone:  202-447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departifiental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  is  issued  under  Order  No. 
907,  as  amended  (7  CFR  Part  907). 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601 
throu^  674).  This  action  is  based  upon 
the  recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  found 


that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-87  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  March  31, 1987.  in  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  by  a  9  to  2 
vote  a  quantity  of  navel  oranges  deemed 
advisable  to  be  handled  during  the 
specified  week.  The  committee  reports 
that  the  market  for  navel  oranges  is 
steady. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act,  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Agricultural  Marketing  Service, 
Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (navel). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  907  is  amended  as 
follows:  I 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19.  48  Stat.  31,  as  i 

amended:  7  U.S.C.  601-674.  ' 

2.  Section  907.954  Navel  Orange 
Regulation  654  is  added  to  read  as 
follows:      I 

§  907.954    Navel  Orange  Regulation  654. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  April  3, 1987. 
through  April  9. 1987,  are  established  as 
follows: 

(a)  District  1: 1,709,234  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons;  i 

(d)  District  4:  Unlimited  cartons. 
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Dated;  April  1, 1987. 
Ronald  L  Cioffi, 

Acting  Deputy  Director.  Fruit  arid  Vegetable 
Division.  Agricultural  Marketing  Service. 
ire  Doc.  87-7559  Filed  4-2-87;  8:45  am] 

MLUNQ  CODE  3410-02-M 


7  CFR  Part  910 
[Lemon  Reg.  555] 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


summary:  Regulation  555  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
340.000  cartons  during  the  period  April 
5-11, 1987.  Such  action  is  needed  to 
balance  the  supply  of  fresh  lemons  with 
market  demand  for  the  period  specified, 
due  to  the  marketing  situation 
confronting  the  lemon  industry. 
DATES:  Regulation  555  (§  910.855)  is 
effective  for  the  period  April  5-11, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA.  Washington,  DC 
20250,  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7.U.S.C.  601 
through  674).  This  action  is  based  upon 


the  recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  March  31, 
1987,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  by  a  10  to  3  vote  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market  is 
steady. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  this  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  and  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.855  is  added  to  read  as 
follows: 

S  910.S55    Lemon  Regulation  555. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  April  5 
through  April  11, 1987,  is  established  at 
340,000  cartons. 

Dated:  April  1, 1987. 
Ronald  L  Cioffi, 

Acting  Deputy  Director.  Fruit  and  Vegetoble 
Division.  Agricultural  Marketing  Service. 
(re  Doc.  87-7558  Filed  4-2-87;  8:45  am] 
WLUNG  CODE  S410-02^ 


7  CFR  Part  1097 

Milk  in  the  Memphis,  IN, 
Marketing  Area;  Order  Suspending  a 
Certain  Provision 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Suspension  of  a  rule. 

summary:  This  action  suspends  the  pool 
supply  plant  provision  of  the  Memphis, 
Tennessee  milk  order  for  the  months  of 
March  through  December  1987.  The 
suspension  was  requested  by  Mid- 
America  Dairymen,  Inc.  (Mid-Am).  a 
cooperative  association  that  is  making 
supplemental  shipments  of  milk  to  meet 
increased  fluid  milk  needs  of  bottling 
plants  that  are  regulated  under  the 
Memphis  order.  The  milk  supply  that 
Mid-Am  has  available  to  meet  such 
increasing  need  for  milk  in  fluid  uses  at 
Memphis  is  milk  received  at  supply 
balancing  plants  which  handle  reserve 
milk  supplies  associated  with 
distributing  plants  that  are  regulated 
under  other  Federal  order.  The  greater 
shipments  needed  at  Memphis  in  the 
next  few  months  would  result  in  the 
reserve  plants  and  milk  supphes 
associated  with  such  plants  becoming 
regulated  under  the  individual-handler 
pool  Memphis  order.  This  would  result 
in  a  reduction  of  returns  to  Mid-Am's 
producers  and  disrupt  the  normal 
association  of  such  dairy  farmers'  milk 
with  other  Federal  orders.  The 
suspension  will  permit  the  reserve  milk 
supplies  and  supplemental  shipments  for 
fluid  milk  needs  to  continue  to  be 
regulated  under  the  orders  with  which 
the  milk  is  currently  associated  and  also 
facilities  making  supplemental  supphes 
of  milk  available  to  Memphis 
distributing  plants  for  fluid  use. 

EFFECTIVE  DATE:  April  3,  1987,  for  the 
month  of  March-December  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-2089. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
March  11, 1987;  published  March  16, 
1987  (52  FR  8075). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612)  requires  the 
Agency  to  examine  the  impact  of  a 
proposed  rule  on  small  entities.  Pursuant 
to  5  U.S.C.  605(b),  the  Administrator  of 
the  Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Such  action  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
regulated  and  priced  iinder  the  order  for 
the  market  which  is  the  primary  outlet 
for  their  milk  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601 
through  674),  and  of  the  order  regulating 
the  handling  of  milk  in  the  Memphis, 
Tenne.ssee  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  16. 1987  (52  PR  8075)  concerning  a 
proposed  suspension  of  a  certain 
provision  of  the  order.  Interested 
persons  were  given  an  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  No  views  opposing  this  action 
were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  March  through 
December  1987  the  following  provision 
of  the  order  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act: 

In  §  1097.7.  paragraph  (b)  in  its 
entirety. 

Statement  of  Consideration 

This  action  makes  inoperative,  for  the 
months  of  March-December  1987,  that 
portion  of  the  fluid  milk  plant  definition 
that  pertains  to  a  supply  plant.  The 
order  currently  regulates  a  plant  that 
ships  more  than  70,000  pounds  of  milk  to 
pool  distributing  plants  during  the   . 
month. 

The  suspension  was  requested  by 
Mid-America  Dairymen,  Inc.  (Mid-Am), 
a  cooperative  association  that  is  making 
supplemental  shipments  of  milk  to  meet 
the  increasing  fluid  milk  needs  of 
bottling  plants  regulated  under  the 
Memphis  order.  The  shipments  are 
necessary  because  of  an  increase  in 
fluid  milk  sales  by  Memphis  plants  and 
a  decrease  in  production  in  those  areas 
that  normally  supply  the  Memphis 
market. 

The  most  feasible  milk  supply  that 
Mid-Am  has  available  to  meet  the 
greater  fluid  milk  needs  of  Memphis 
handlers  is  located  in  the  heavy 
southwest  Missouri  production  area. 
However,  milk  produced  in  that  area  is 
associated  with  supply  plants  and 
reserve  processing  plants  that  are 
regulated  under  the  Southern  Illinois, 
Southwest  Plains  and  Texas  Federal 
orders.  These  plants  are  qualified  for 
pool  status  under  the  respective  orders 
either  on  the  basis  of  shipments  from 
such  plants  to  distributing  plants  and/or 
by  Mid-Am's  marketwide  performance 


in  supplying  direct-shipped  milk  from 
farms  to  distributing  plants.  Greater 
shipmenlts  from  such  plants  would  result 
in  the  regulation  of  one  or  more  of  the 
cooperative's  plants  under  the  Memphis 
order. 

Since  the  Memphis  order  provides  for 
individual-handler  pooling,  regulation  of 
Mid-Am's  reserve  plants  under  that 
order  would  result  in  a  reduction  of 
returns  to  the  cooperative's  producers 
since  the  reserve  milk  supplies  for  other 
Federal  order  markets  would  also  be 
regulated  under  the  Memphis  order.  The 
suspension  action  will  permit  the 
reserve  milk  supplies  and  the 
supplemental  shipments  for  fluid 
purposes  to  continue  to  be  regulated 
under  the  respective  orders  with  which 
the  milk  is  currently  associated  and  also 
facilitate  making  supplemental  supplies 
of  milk  available  to  Memphis  handlers 
for  fluid  use. 

Mid-Am  has  been  relying  on  the 
southwest  Missouri  production  areas  to 
supply  Memphis  handlers  at  least  since 
September  1986.  Since  that  time,  a  shift 
in  the  regulation  of  the  cooperative's 
plants  has  been  avoided  by  a 
suspension  of  the  Memphis  supply  plant 
provision  during  October-December 
1986  and  by  alternating  the  plants  from 
which  milk  is  shipped  to  Memphis 
distributing  plants  since  the  suspension 
expired.  A  greater  and  continuing 
reliance  on  such  supplemental 
shipments  will  be  necessary  during 
March-December  1987.  Thus,  this  action 
suspends  the  provision  for  the 
remainder  of  1987. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  i$  impractical,  unnecesary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  in  that  it 
will  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  regulated 
and  priced  under  the  order  covering  the 
market  which  is  the  primary  outlet  for 
their  m8k  and  thereby  receive  the 
benefits  that  accrue  from  such  pooling 
and  pricing; 

(b)  Titis  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  viiews  or  arguments  concerning 
this  proposal  to  suspend.  No  comments 
in  opposition  to  this  action  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 


List  of  Subjects  in  7  CFR  Part  1097 

Milk  marketing  orders,  Milk,  Dairy 
products. 

It  is  therefore  ordered.  That  the 
aforesaid  provision  of  §  1097.7  of  the 
Memphis,  Tennessee  order  is  hereby 
suspended  for  the  months  of  March- 
December  1987  as  follows: 

PART  1097~MILK  IN  THE  MEMPHIS. 
TENNESSEE  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1097  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 


§1097.7    (Suspended  in  parti 

2.  Paragraph  (b)  of  §  1097.7  is 
suspended  in  its  entirety. 

Effective  date:  Upon  publication  in  the 
Federal  Register  for  the  months  of 
March-December  1987. 

Signed  at  Washington.  DC,  on  March  30, 
1987. 

Kenneth  A.  Gilles, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 
[FR  Doc.  87-7358  Filed  4-2-87;  8:45  am) 

BILUNG  CODE  MMMO-M 


7  CFR  Part  1137 


I 


Milk  in  the  Eastern  Colorado  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Suspension  of  rule. 

summary:  Tliis  action  continues  to 
suspend  through  September  1987 
portions  of  the  Eastern  Colorado  Federal 
milk  order  that  relate  to  the  amount  of 
milk  not  needed  for  fluid  (bottling)  use 
that  may  be  moved  directly  from  farms 
to  nonpool  manufacturing  plants  and 
still  be  priced  under  the  order.  Also 
suspended  for  the  same  period  is  the 
"touch-base"  requirement  that  each 
producer's  milk  be  received  at  least 
three  times  each  month  at  a  pool 
distributing  plant.  Continued  suspension 
of  the  provisions  was  requested  by  a 
cooperative  association  representing 
producers  supplying  the  market  in  order 
to  prevent  uneconomic  movements  of 
milk. 

EFFECTIVE  DATE:  April  3,  1987. 

FOR  FIMTTHER  INFORMATION  CONTACT 
Constance  M.  Brenner,  Marketing 
Specialist.  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 
(202)  447-7311. 
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SUPPt^MENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
February  26, 1987;  published  March  4. 
1987  (52  FR  6579). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612)  requires  the 
Agency  to  examine  the  impact  of  a 
proposed  rule  on  small  entities.  Pursuant 
to  5  U.S.C.  605(b),  the  Administrator  of 
the  Agricultural  Marketing  Service  has 
certified  that  this  proposed  action  would 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601 
through  674),  and  of  the  order  regulating 
the  handling  of  milk  in  the  Eastern 
Colorado  marketing  area. 

Notice  of  proposed  rulemaking  we 
published  in  the  Federal  Register  on 
March  4, 1987  (52  FR  6579)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 
thereon.  No  comments  opposing  the 
proposed  suspension  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  March  through 
September  1987  the  following  provisions 
of  the  order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

1.  In  the  first  sentence  of 

§  1137.12(a)(1).  the  words  "from  whom 
at  least  three  deliveries  of  milk  are 
received  during  the  month  at  a 
distributing  pool  plant". 

2.  In  the  second  sentence  of 

§  1137.12(a)(1).  the  words  "30  percent  in 
the  months  of  March,  April,  May.  June, 
July,  and  December  and  20  percent  in 
other  months  of  and  "distributing". 

Statement  of  Consideration 

This  action  continues  for  the  months 
of  March  through  September  1987 
suspension  of  the  limit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  may  divert  from  pool  plants 
to  nonpool  plants,  and  the  requirement 
that  three  deliveries  of  each  producer's 
milk  be  received  at  a  pool  distributing 
plant  each  month.  Earlier  actions 
suspended  these  provisions  for  the 
months  of  September  1985  through 
February  1987. 


The  order  provides  that  a  cooperative 
may  divert  a  quantity  of  milk  not  in 
excess  of  30  percent  of  the  cooperative 
association's  member  milk  received  at 
pool  distributing  plants  in  the  months  of 
March,  April.  May,  June,  July  and 
December,  and  20  percent  in  other 
months.  The  suspension  allows  up  to  50 
percent  of  a  cooperative's  member  milk 
supply  to  be  diverted  to  nonpool  plants 
and  remain  eligible  to  share  in  the 
marketwide  pool. 

The  continued  suspension  was 
requested  by  Mid-America  Dairymen, 
Inc^  (Mid-Am)  a  cooperative  association 
of  producers  supplying  the  market.  Mid- 
Am  also  requested  the  earlier 
suspensions.  The  cooperative 
association  stated  that  the  volume  of 
producer  milk  pooled  on  the  Eastern 
Colorado  order  began  to  increase 
following  the  conclusion  of  the  Milk 
Diversion  Program  in  1985,  and 
continued  to  increase  during  1986. 
According  to  the  cooperative.  Eastern 
Colorado  producer  milk  increased  12.7 
percent  over  the  previous  year  during 
1985,  and  5.8  percent  from  1986  to  1986. 
Producer  milk  used  in  Class  I  increased 
only  1.8  percent  from  1984  to  1985,  and 
did  not  change  from  1985  levels  in  1986. 
Mid-Am  stated  that  milk  production 
continues  to  be  above  1985  levels  in  the 
Eastern  Colorado  milkshed  due  to  a  mild 
winter  in  that  area,  and  is  expected  to 
continue  to  remain  above  those  levels 
through  the  spring  and  summer  months. 
Mid-Am  stated  that  as  a  result  of 
continued  high  levels  of  milk  production, 
there  are  ample  supplies  of  local  milk 
available  to  meet  the  fluid  requirements 
of  Denver-area  distributing  plants.  The 
cooperative  estimated  that 
approximately  15  loads  of  producer  milk 
produced  in  Kansas  and  Nebraska 
would  have  to  be  shipped  to  Eastern 
Colorado  pool  distributing  plants  each 
month  in  order  to  qualify  Mid-Am 
producers  for  continued  pool  status.  The 
cooperative  stated  that  these  shipments 
would  displace  Denver-area  milk,  which 
would  have  to  be  moved  to  surplus 
handling  plants.  Both  movements, 
according  to  Mid-Am,  would  represent 
uneconomic  movements  of  milk. 
Without  the  requested  continued 
suspension,  the  cooperative  expects  to 
incur  substantial  unnecessary  costs  for 
the  movement  of  its  milk  solely  for  the 
purpose  of  pooling  the  milk  of  its 
members  currently  associated  with  the 
Eastern  Colorado  market. 

No  comments  in  opposition  to  the 
proposed  action  were  received. 
Comments  supporting  the  proposed 
action  were  filed  by  Mountain  Empire 
Dairymen's  Association  (MEDA),  a 
cooperative  association  representing 
most  of  the  producers  pooled  under  the 


order.  Mid-Am  also  filed  comments  that 
supported  the  suspension. 

Milk  production  is  slightly  above  year- 
earlier  levels,  when  suspension  of  the 
same  provisions  was  also  necessary. 
Consequently,  a  greater  proportion  of 
the  available  milk  supplies  will  have  to 
be  shipped  to  manufacturing  plants  for 
surplus  uses  than  would  be  allowable 
under  the  order's  diversion  limits. 
Favorable  weather  conditions  and 
ample  feed  supplies  provide  strong 
indications  that  the  current  production 
trends  will  continue,  without  offsetting 
increases  in  Class  I  use.  In  view  of  these 
circumstances,  it  is  concluded  that  the 
suspension  of  the  diversion  limits  and 
"touch-base"  requirements  of  the 
Eastern  Colorado  milk  order  should  be 
continued  for  the  months  of  March 
through  September  1987  to  ensure  the 
orderly  marketing  of  milk  supplies.  The 
suspension  will  prevent  uneconomic 
movements  of  some  milk  through  pool 
plants  merely  for  the  purpose  of 
qualifying  it  for  producer  milk  status 
under  the  order. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderiy  marketing  conditions 
in  the  marketing  area  in  that  without 
extensive  unnecessary  and  expensive 
hauling  and  handling  substantial 
quantities  of  milk  from  producers  who 
regularly  supply  the  market  otherwise 
would  be  excluded  from  the  marketwide 
pool,  thereby  causing  a  disruption  in  the 
orderly  marketing  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  views  in  opposition  to 
this  action  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Fart  1137 

Milk  marketing  orders.  Milk,  Dairy 
products. 

It  is  therefore  ordered  That  the 
following  provisions  of  §  1137.12(a)(1)  of 
the  Eastern  Colorado  order  are  hereby 
suspended  for  the  months  of  March 
through  September  1987: 
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PART  1137- M  :.(,>,  'H  ■■'^t   '.-ASTERN 

COLORADO  MARKET ihQ  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1137  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

§1137.12    lAuMMtad] 

2.  In  the  first  sentence  of 

§  1137.12(a)(1),  the  words  "from  whom 
at  least  three  deliveries  of  milk  are 
received  during  the  month  at  a 
distributing  pool  plant"  are  suspended. 

3.  In  the  second  sentence  of 

S  1137.12(a)(1),  the  words  "30  percent  in 
the  months  of  March,  April,  May,  June, 
July,  and  December  and  20  percent  in 
other  months  of  "  and  "distributing"  are 
suspended. 

Signed  at  Washington,  DC,  on  March  30, 
1987. 

KiHineth  A.  GiBw, 

Assistant  Secretary  for  Marketing  and 

Inspection  Services. 

[FR  Doc.  87-7357  Tiled  4-2-87;  8:45  am] 

BHJJMQ  CODE  MW-ei-M 


Commodity  Credit  Corporation 

7  CFR  Parts  1468  and  1472 

Monair  and  Shorn  Wool  and  Unshom 
Lamb  (Pulled  Wod);  Loans  and 
Payment  Program 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Interim  rule;  extension  of 
comment  period  and  correction. 

summary:  The  comment  period  on  the 
Interim  Rule  relating  to  the  price  support 
programs  for  mohair  and  wool  published 
on  February  11, 1987  (52  FR  4275)  which 
expires  on  April  13, 1987  is  extended  an 
additional  30  days  to  allow  time  for 
comments  to  be  received. 

In  addition  to  extending  the  comment 
period,  a  correction  is  being  made  to 
correct  an  error  in  one  of  the 
amendments  to  Part  1472. 

DATES:  Comments  on  the  interim  rule 
are  being  extended  from  April  13. 1987 
to  May  13, 1967.  Comments  must  be 
received  on  or  before  May  13, 1987.  in 
order  to  be  assured  of  consideration. 

ADDRESS:  Send  comments  on  the  interim 
rule  to;  Director,  Emergency  Operations 
and  Livestock  Programs  Division,  ASCS, 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  DC  20013.  All  written 
submissions  made  pursuant  to  the  rule 
will  be  made  available  for  further 
inspection  in  Room  4095  South  Building, 
USDA.  between  the  hours  8:15  a.m.  and 
4:45  p.m.,  Monday  thru  Friday. 


FOR  FURTHER  INF0IMIAT10N  CONTACT: 

Jerry  W,  Newcomb.  Director,  Emergency 
Operations  and  Livestock  Programs 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington.  DC  20013.  Telephone 
(202)  447-6621. 

SUPPLEiietn-ARY  INFORMATION: 
Extensioa  of  Deadline  for  Comments 

The  current  60  day  comment  period  on 
the  Interim  Rule  that  was  published  in 
the  Federal  Register  at  52  FR  4275  on 
Wednesday,  February  11, 1987  [FR  Doc. 
87-2706)  expires  on  April  13, 1987.  The 
Interim  Rule  amended  the  regulations  at 
7  CFR  Parts  1468  and  1472  with  respect 
to  a  producer's  eligibility  for  price 
support  payments  for  mohair  and  wool 
respectively,  and  made  certain  minor 
changes.  This  document  extends  the 
comment  period  for  that  interim  rule  for 
an  additional  30  days  to  allow  citizens 
as  well  as  Federal,  State  and  local 
official!  ample  time  to  comment  on  the 
interim  rule. 

Correction 

FR  Doc.  87-2708.  published  at  52  FR 
4275,  is  corrected  as  follows: 

On  page  4277,  middle  column, 
amendatory  language  item  7,  is 
corrected  to  read: 

"7.  Section  1472. 1507(c)  is  amended 
by  removing  paragraph  (c)  (3)  and  (4), 
and  by  revising  paragraph  [cj  (1)  and  (2) 
to  read  as  follows:". 

Issued  at  Waahington,  DC,  on  March  31, 

1987. 

MiltanJ.Hertz. 

Executive  Vice  President,  Commodity  Credit 
Corporation, 

[FR  Doc  87-7278  Filed  4-2-87;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

lReg.B;EC-1] 

Equal  Credit  Opportunity;  Official  Staff 
Commentary  Update 

AOEMCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnONE  Final  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  in 
final  form  revisions  to  the  official  staff 
commentary  to  Regulation  B  (Equal 
Credit  Opportimity).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  B  and  is  a  substitute  for 
individual  staff  interpretations  of  the 
regulation.  The  revisions  address 


questions  that  have  arisen  about  the 
regulation,  and  include  new  material 
and  changes  in  existing  material 

EFFECTIVE  DATE:  April  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Adrienne  Hurt  or  Leonard  Chanin,  Staff 
Attorneys.  Division  of  Consumer  and 
Community  Affairs,  at  (202)  452-3867  or 
452-3667;  for  the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

SUPPI.EMENTARY  INFORMATION:  (1) 

General.  The  Equal  Credit  Opportunity 
Act  (15  U.S.C  1691  etseq.)  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age,  receipt  of 
public  assistance,  or  the  exercise  of 
rights  under  the  Consumer  Credit 
Protection  Act  This  statute  is 
implemented  by  the  Board's  Regulation 
B  (12  CFR  Part  202). 

On  November  20, 1985,  an  official 
staff  commentary  interpreting  the 
regulation  was  published  along  with  the 
final  rule  revising  Regulation  B  (50  FR 
48018).  The  commentary  is  designed  to 
provide  general  guidance  to  creditors  in 
applying  the  regulation  to  specific 
transactions. 

Periodic  updates  provide  the  vehicle 
for  additional  staff  interpretations  that 
may  be  necessary  as  new  questions 
arise  (although  each  unique  situation 
cannot  be  individually  addressed  in  the 
commentary).  This  notice  contains  the 
first  update,  which  was  proposed  for 
comment  on  December  2, 1988  (51  FR 
43371).  The  revisions  are  effective  on 
April  1. 1987. 

(2)  Explanation  of  revisions. 
Following  is  a  brief  description  of  the 
revisions  to  the  commentary: 

Section  202.2 — Definitions. 

2(f)  Application 

A  cross  reference  to  comment  9(a)(1)- 
(3)  has  been  added  to  comment  2(f)-5. 
Comment  2(f)-5  is  a  general  statement  of 
a  creditor's  duty  to  exercise  reasonable 
diligence  in  obtaining  information  from 
applicants  or  third  parties  in  connection 
with  an  application  for  credit.  Because  a 
creditor  may  deny  an  application  on  the 
basis  of  incompleteness,  the  new  cross 
reference  helps  clarify  the  relationship 
between  this  comment  and  the 
treatment  of  incomplete  applications. 

2(z)  Prohibited  Basis 

Editorial  changes  have  been  made  to 
the  first  and  second  sentences  of 
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comment  2(2)-l  for  clarity.  No 
substantive  change  is  intended. 

Section  202.3— Limited  Exceptions  for 
Certain  Classes  of  Transactions. 

3(a)  Public-Utilities  Credit 

New  comment  3(a)-3  has  been  added 
to  explain  that  only  telephone 
companies  that  are  regulated  by  or  that 
file  certain  information  with  a 
government  unit  qualify  for  the  public 
utilities  exceptions  available  under 
§  202.3(a)(2).  The  words  "required  to" 
were  deleted  in  the  final  comment  to 
conform  to  the  regulation. 

Section  202.9— Notifications. 

9(a)  Notification  of  Action  Taken,  ECOA 
Notice,  and  Statement  of  Specific 
Reasons 

Paragraph  9(a)(1) 

New  comment  9(a)(l)-3  has  been 
added  to  explain  that  a  creditor  may 
deny  an  application  missing  information 
from  the  applicant  on  the  basis  of 
incompleteness.  Existing  comments 
9(a){l)-3  through  9(a;(l)-6  are 
redesignated  as  comments  9(a)(l}-4 
through  9(a)(l)-7,  respectively. 

Section  202.13— Information  For 
Monitoring  Purposes. 

13(a)  InformaticHi  to  Be  Requested 

New  comment  13(a)-5  has  been  added 
to  address  transactions  not  covered  by 
the  data  collection  requirements  of 
§  202.13(a).  Based  on  ruggestions  made 
by  commenters,  the  final  comment 
clarifies  that  the  test  for  determining 
whether  an  ajjplication  n  covered  by 
5  202.13(a)  focuses  on  the  purpose  of  the 
transaction.  For  example,  second 
mortgages  and  open-end  home  equity 
lines  obtained  primarily  for  a  purpose 
other  than  the  purchase  or  refinancing  of 
an  applicant's  principal  residence  are 
not  covered  by  §  202.13(a).  Existing 
comment  13(a)-5  is  redesignated  as 
coounent  13(a>-6. 

Appendix  B — Model  Application  Forms 

Comments  1  and  2  to  Appendix  B 
have  been  revised  to  address  the  proper 
use  of  two  mortgage  application  forms 
issued  in  October  1966  by  the  Federal 
Home  Loan  Mortgage  Corporation 
(FHLMC)  and  the  Federal  National 
Mortgage  Association  (FNMA).  The  two 
forms— FHLMC  65/FNMA  1003  and 
FHLMC  703/FNMA  1012— contain  a 
section  for  collecting  the  monitoring 
information  required  by  section  202.13. 
The  forms  do  not,  however,  differentiate 
between  transactions  that  are  covered 
by  §  202.13(a),  which  limits  data 
collection  to  appHcations  for  credit 
primal  ily  for  the  purchase  or  refinancing 


of  an  applicant's  principal  residence, 
and  other  transactions  in  which 
collection  is  required  for  certain 
creditors  by  an  enforcement  agency 
under  the  substitute  monitoring 
pjrovisions  of  J  202.13(d).  The  residential 
loan  application  is  typically  used  for 
second  mortgages  as  well  as  the  more 
limited  class  of  mortgage  loans  covered 
by  S  202.13(a)  of  the  regulation,  for 
example. 

Revised  comments  1  and  2  provide 
that  creditors  which  are  governed  solely 
by  S  202.13(a)  should  delete,  strike,  or 
modify  the  "Information  for  Government 
Monitoring  Purposes"  section  when 
using  the  FHLMC /FNMA  forms  in 
transactions  in  which  they  are  not 
permitted  to  collect  the  information. 
Other  creditors  may  use  the  forms  as 
issued  in  compliance  with  their 
enforcement  £igency's  substitute 
monitoring  program. 

List  of  Subjects  in  12  CFR  Part  202 

Banks:  Banking;  Civil  ri^s: 
Consumer  protection:  Credit;  Federal 
Reserve  System:  Marital  status 
discrimination:  Minority  groups; 
Penalties;  Religious  discriminabon;  Sex 
discrimination;  Women. 

(3)  Text  of  revisions.  The  revisions  to 
the  commentary  (12  CFR  Part  202,  Supp. 
I)  read  as  follows: 

PART  202— [AiilENDEO] 

Supplement  I— Official  Staff  Commentary 
♦         •         «         •         • 

Section  202.2— Definitions. 


2(f)  Application. 

*         *         *         *         * 

5.  Completed  Application — diligence 
requirement.  The  regulation  defines  a 
completed  application  in  terms  that  give  a 
creditor  the  latitude  to  establish  its  own 
information  requirements.  Nevertheless,  the 
creditor  must  act  with  reasonable  diligence  to 
collect  information  needed  to  complete  the 
application.  For  example,  the  creditor  should 
request  information  from  third  parties,  such 
as  a  credit  report,  promptly  after  receiving 
the  applicaUon.  If  additional  information  is 
needed  from  the  applicant,  such  as  an 
address  or  telephone  number  needed  to 
verify  employment,  the  creditor  should 
contact  the  applicant  promptly.  [But  see 
comment  9(a)(l)-3,  which  discusses  the 
creditors's  option  to  deny  an  application  on 
the  basis  of  incompleteness.) 


2(z)  Prohibited  basis. 

1.  Persons  associated  with  applicant. 
"Prohibited  basis"  as  used  in  this  regulation 
refers  not  only  to  certain  characteristics — the 
race,  color,  religion,  national  origin,  sex. 
marital  status,  or  age — of  an  applicant  (or 
officers  of  an  applicant  in  the  case  of  a 


corporation)  but  also  to  the  characteristics  of 
individuals  with  whom  an  applicant  is 
affiliated  or  with  whom  the  applicant 
associates.  This  means,  for  example,  that 
under  the  general  rule  staled  in  S  202.4.  a 
creditor  may  not  discriminate  against  an 
applicant  because  of  that  person's  personal 
or  business  dealings  with  memt>ers  of  a 
certain  religion,  because  of  the  national  origin 
of  any  persons  associated  with  the  extension 
of  credit  (such  as  the  tenants  in  the 
apartment  complex  being  financed),  or 
because  of  the  race  of  other  residents  in  the 
neightK)rhood  where  the  property  offered  as 
collateral  is  located. 


Section  2023 — Limited  Exceptions  for 
Certain  Classes  of  Transactions. 


3(a)  Public  utilities  credit 
*        «         *         *         * 

3.  Telephone  companies.  A  telephone 
company's  credit  transactions  qualify  for  the 
exceptions  provided  in  S  202.3(a)(2)  only  if 
the  company  is  regulated  by  a  government 
unit  or  files  the  charges  for  service,  delayed 
payment,  or  any  discount  for  prompt  payment 
with  a  government  unit 


Section  2029— Notifications 

9(a)  Notification  of  Action  Taken.  ECOA 
Notice,  and  Statement  of  Specific  Reasons. 

Current  comments  9(8)(l)-3  through 
9(a)(l)-e  are  redesignated  comments  9(a)(l)-4 
through  9(a)(l)-7,  respectively. 

***** 

Paragraph  9(a)(1) 

***** 

3.  Incomplete  application — denial  for 
incompleteness.  When  an  application  is 
incomplete  regarding  matters  that  the 
applicant  can  complete  and  the  creditor  lacks 
sufficient  data  for  a  credit  decision,  the 
creditor  may  deny  the  application  giving  as 
the  reason  for  denial  that  the  application  is 
incomplete.  The  creditor  has  the  option, 
alternatively,  of  providing  a  notice  of 
incompleteness  under  §  202.9(c). 

Section  202.13 — Information  For  Monitoring 
Purposes 

Current  comment  13(a)-5  is  redesignated 
13(a)-6. 

13(a)  Information  to  Be  Requested 

***** 

5.  Transactions  not  covered.  The 
information  collection  requirements  of 
§  202.13(a)  apply  to  applications  for  credit 
primarily  for  the  purchase  or  refmancing  of  a 
dwelling  that  is  or  will  become  the 
applicant's  principal  residence.  Therefore, 
applications  for  home  equity  lines  and  other 
applications  for  credit  secured  by  the 
applicant's  principal  residence  but  made 
primarily  for  a  purpose  other  than  the 
purchase  or  refinancing  of  the  principal 
residence  (such  as  loans  for  home 
improvement  and  debt  consolidation]  .ire  not 


10734 Federal  Register  /  Vol.  52.  No.  64  /  Friday.  April  3.  1987  /  Rules  and  Regulations 


subject  to  the  information  collection 
requirements  of  §  202.13(a). 

Appendix  B — Model  Application  Forms 

1  FULMC/FNMA  form— residential  /oan 
application.  The  residential  loan  application 
form  (FHLMC  65/FNMA  1003).  including 
supplemental  form  (FHLMC  66A/FNMA 
1003A).  prepared  by  the  Federal  Home  Loan 
Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association  and  dated 
October  1986.  complies  with  the  requirements 
of  this  regulation  in  some  transactions  but 
not  others  because  of  the  form's  section  on 
"Information  for  Government  Monitoring 
Purposes."  Creditors  that  are  governed  by 
i  202.13(a)  of  the  regulation  (which  hmits 
collection  to  applications  primarily  for  the 
purchase  or  refinancing  of  the  applicant's 
principal  residence)  should  delete,  strike,  or 
modify  the  data  collection  section  on  the 
form  when  using  it  for  transactions  not 
covered  by  §  202.13(a)  to  assure  that  they  do 
not  collect  the  information.  Creditors  that  are 
subject  to  more  extensive  collection 
requirements  by  a  substitute  monitoring 
program  under  §  202.13(d)  may  use  the  form 
as  issued,  in  compliance  with  the  substitute 
program. 

2.  FHLMC/FNMA  form— home- 
improvement  loan  application.  The  home- 
improvement  and  energy  loan  application 
form  (FHLMC  703/FNMA  1012).  prepared  by 
the  Federal  Home  Loan  Mortgage 
Corporation  and  the  Federal  National 
Mortgage  Association  and  dated  October 
1988.  complies  with  the  requirements  of  the 
regulation  for  some  creditors  but  not  others 
because  of  the  form's  section  on  "Information 
for  Government  Monitoring  Purposes." 
Creditors  that  are  governed  by  §  202.13(a]  of 
the  regulation  (which  limits  collection  to 
applications  primarily  for  the  purchase  or 
refinancing  of  the  applicant's  principal 
residence)  should  delete,  strike,  or  modify  the 
data  collection  section  on  the  form  when 
using  it  for  transactions  not  covered  by 
§  202.13(a)  to  assure  that  they  do  not  collect 
the  information.  Creditors  that  are  subject  to 
more  extensive  collection  requirements  by  a 
substitute  monitoring  program  under 
S  202.13(d)  may  use  the  form  as  issued,  in 
compliance  with  that  substitute  program. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  31, 1987. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  87-7409  Filed  4-2-87;  8:45  am) 
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12  CFR  Part  205 
[Reg.E;EFT-2] 

Electronic  Fund  Transfers;  Official 
Staff  Commentary  Update 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  official  staff 
interpretation. 

summary:  The  Board  is  publishing 
revisions  to  the  official  staff 


commentary  to  Regulation  E  (Electronic 
Fund  Transfers).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  E  and  is  a  substitute  for 
individual  staff  interpretations  of  the 
regulation.  The  revisions  represent  final 
action  on  proposed  changes  published 
for  comment  in  December  1986. 
EFFECTIVE  date:  April  1,  1987. 
FOR  FURTHER  INFORMATION:  Contact 

Sharon  Bowman  or  Heather  Hansche. 
Staff  Attorneys.  Division  of  Consumer 
and  Community  Affairs.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551,  (202) 
452-2412.  For  the  hearing-impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson.  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  (1) 
General.  The  Electronic  Fund  Transfer 
Act  (15  U.S.C.  1693  et  seq.)  governs  any 
transfer  of  funds  that  is  electronically 
initiated  and  that  debits  or  credits  a 
consumer's  account.  This  statute  is 
implemented  by  the  Board's  Regulation 
E  (12  CFR  Part  205).  Effective  September 
24, 1981,  an  official  staff  commentary 
(EFr-2,  Supp.  II  to  12  CFR  Part  205)  was 
published  to  interpret  the  regulation. 
The  commentary  is  designed  to  provide 
guidance  to  financial  institutions  in 
applyiiig  the  regulation  to  specific 
situations.  The  commentary  is  updated 
periodically  to  address  significant 
questions  that  arise.  There  have  been 
four  updates  so  far.  The  proposed 
version  of  this  fifth  update  was 
published  for  comment  on  December  3. 
1986  (51  FR  43615);  this  notice  contains 
the  final  version. 

(2)  Revisions  to  Commentary.  Four  of 
the  questions  included  in  this 
document — questions  2-12.6.  3-3.6,  7- 
11.5,  and  9-3.5 — are  new.  Question  2- 
12.6  addresses  systems  for  paying 
government  benefits,  such  as  public 
assistance,  by  means  of  electronic 
terminals;  it  clarifies  that  since  the 
benefits  are  not  disbursed  from  an 
account  established  by  or  in  the  control 
of  the  pecipient,  Regulation  E  does  not 
apply.  Question  3-3.6  concerns  the 
regulation's  coverage  of  dividend  or 
interest  payments  on  securities;  it  has 
been  modified  from  the  proposed 
version  to  avoid  indicating  that  such 
payments  are  necessarily 
"preauthorized"  transfers. 

Question  7-11.5  deals  with  the 
Regulaition  D  restrictions  on  payments  to 
third  parties  from  money  market  deposit 
accounts;  it  describes  the  circumstances 
under  which  the  institution  would  be 
required  by  Regulation  E  to  disclose 
those  restrictions.  Question  9-3.5 
addresses  the  practice  of  including 
promotional  material  on  ATM  or  POS 


receipts,  and  is  adopted  without  change 
from  the  proposed  version. 

The  remaining  two  questions — 
questions  9-36  and  11-11.5 — are 
revisions  of  existing  commentary 
provisions;  the  new  material  deals  with 
the  treatment  of  cash-back  and  cash- 
only  transactions  at  merchant  point-of- 
sale  terminals.  These  have  been  adopted 
without  change  from  the  proposed 
versions. 

List  of  Subjscte  in  12  CFR  Part  205 

Banks,  banking;  Consumer  protection; 
Electronic  fund  transfers;  Federal 
Reserve  System;  Penalties. 

Text  of  Revisions 

The  revisions  to  the  Official  Staff 
Commentary  on  Regulation  E  (EFT-2, 
Supp.  II  to  12  CFR  Part  205)  read  as 
follows: 

§  205.2    Definitions  and  rules  of 
constructioa 

***** 

Q    2-12.6:    Fund  transfer^— electronic 
payment  of  government  benefits.  A  recipient 
of  government  benefits,  such  as  public 
assistance  or  food  stamps,  receives  the 
benefits  from  an  automated  teller  machine  or 
a  staffed  electronic  terminal.  For  example, 
the  recipient  presents  an  identification  card 
to  a  clerk,  the  card  is  run  through  an 
electronic  terminal,  the  recipient's  identity  is 
verified  by  some  means  (such  as  a 
photograph,  personal  identirication  number, 
or  signature),  and  the  benefits  are  given  in 
the  form  of  cssh,  food  stamps,  or  food  items. 
The  benefits  are  disbursed  from  an  account 
of  the  governmental  entity  paying  the 
beneHts,  not  an  account  established  by  or  in 
the  control  of  the  consumer.  Are  these 
transactions  subject  to  Regulation  E? 

A:  No,  sinoe  there  is  no  debit  or  credit  to  a 
consumer  asset  account.  (See  questions  2-4 
and  2-12.)  (Section  205.2(b)  and  (g)) 


§205.3    Exemptions. 

***** 

Q    3-3.6:    Payment  of  dividends  or 
interest  on  securities.  A  payment  of  interest 
or  dividends  on  securities  is  made  by 
electronic  fund  transfer  into  a  consumer's 
account.  The  payment  may  be  made,  for 
example,  by  a  discount  brokerage  firm  into 
an  account  at  an  affiliated  depository 
institution  or.  for  government  securities,  by  a 
Federal  Reserve  Bank  into  the  consumer's 
account  at  a  depository  institution.  Is  the 
transfer  covered  by  Regulation  E? 

A:  Yes.  The  securities  exemption  does  not 
apply  since  tfiere  is  no  purchase  or  sale  of  . 
securities.  (Section  205.3(c)) 

•  *        •        *        * 

§  205.7    Initial  Disclosure  of  Terms  and 
Conditions. 

•  *         #         *         * 

Q    7-11.5:    Restrictions  on  certain  deposit 
accounts.  R^ulation  D  imposes  restrictions 
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on  the  number  of  puymentt  to  third  parties 
that  may  be  made  frooi  a  money  market 
deposit  account  (whether  made  by  electronic 
or  nonelectronic  means}.  If  an  institution 
chooses  to  implement  the  restrictions  by 
refusing  to  execute  trartsfers  that  wotild 
exceed  the  Kmft,  must  it  disclose  the 
restrictioiB  under  ReguUtion  E  as  limitations 
on  the  frequency  of  electronic  fund  transfers? 
A:  Yes,  limitations  on  aocount  activity  that 
restrict  the  consumer's  ability  to  make 
electronic  fund  transfers  must  be  disclosed  to 
the  consumer  as  part  of  the  Regulation  E 
disclosures.  (Section  205.7{a)(4)J 


§  20S.9    Documefttatton  of  transfers. 

*  •         •         •         * 

Q  9-3.5:  Receipts — inclusion  of 
promotional  material.  A  financial  institution 
uses  receipts  on  which  there  is  promotional 
material  (such  as  discount  coi>pons  for  food 
items  at  restaurants).  Is  the  printing  of  such 
promotional  material  on  receipts  prohibited 
by  the  regulation? 

A:  No.  The  regulation  does,  however, 
mandate  that  the  i^equired  receipt  information 
be  set  forth  clearly;  this  may  be  achieved,  for 
example,  by  separating  it  from  the 
promotional  material.  In  addition,  a  consumer 
must  not  be  required  to  surrender  the  receipt 
(or  that  portion  containing  the  required 
disclosures)  in  order  to  take  advantage  of  a 
promotion.  (Section  205.9(a)j 

*  *         *         *         « 

Q    9-38:  Receipts/periodic  statements — 
type  of  transfer.  What  degree  of  specificity  is 
required  on  terminal  receipts  and  periodic 
statements  for  the  type  of  transfer? 

A:  Common  descriptions  are  sufficient. 
There  is  no  prescribed  terminology,  although 
some  examples  are  contained  in  the 
regulation.  On  periodic  statements,  it  is 
enough  simply  to  show  the  amount  of  the 
transfer  in  the  debit  or  the  credit  column  if 
other  information  on  the  statement  (such  as  a 
terminal  location  or  third-party  name) 
enables  the  consumer  to  identify  the  type  of 
transfer.  When  a  consumer  obtains  cash  from 
a  merchant  at  a  POS  terminal  in  addition  to 
purchasing  goods,  or  obtains  cash  only,  it  is 
not  necessary  to  differentiate  the  transaction 
from  one  involving  only  the  purchase  of 
goods.  (See  question  9-27.)  (Section 
205.9(a)(3)  and  (b)(l)(iii)) 


§  205.1 1    Procedures  for  resolving  errors. 

«        *        *         •         * 

Q    11-11.5:    POS  debit-card  transactions. 
The  deadlines  for  investigating  errors  are 
extended  for  all  transfers  resulting  from  POS 
debit-card  transactions,  regardless  of 
whether  an  electronic  terminal  is  involved. 
For  purposes  of  these  deadlines,  what  types 
of  transactions  can  be  viewed  as  POS  debit- 
card  transactions? 

A:  POS  debit-card  transactions  include  all 
debit  card  transactions  at  merchants'  point- 
of-sale  terminals,  including  those  for  cash 
only.  (Transactions  at  ATMs,  however,  are 
not  POS  transactions  even  though  the  ATM 
may  be  in  a  merchant  location.)  POS  debit- 
card  transactions  generally  take  place  at 
merchant  locations  but  also  include  mail  and 


telephone  orders  of  goods  or  services 
involving  a  debit  card.  (Section  205.11(c)(4)) 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  30. 1987. 
WilMM  W.  Wilas, 
Secretary  of  the  Board. 
[FR  Doc.  87-7«0B  Filed  *-2-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORT ATTON 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  86-NM-194-AO;  Amdt  39- 
55961 

Airworthiness  Directives;  Fairchild 
Model  F-27  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMAtrv:  This  action  supersedes  an 
existing  aiiTvorthiness  directive  (AD), 
applicable  to  Fairchild  Model  F-27 
series  airplanes,  which  currently 
requires  a  daily  inspection  of  the  wing- 
to-fuselage  fairing,  both  left  and  right, 
for  evidence  of  cracks  or  looseness 
around  screws  and  grommets.  This 
action  provides  for  a  modification, 
which,  if  incorporated,  constitutes 
terminating  action  for  the  daily 
inspection  requirements.  This  action 
also  limits  the  applicability  of  the 
existing  AD  to  those  airplanes  which 
have  not  had  the  modification 
incorporated  in  production. 
EFFECTIVE  DATE:  April  20,  1987. 
AOOAESSES:  The  applicable  service 
information  may  be  obtained  from 
Fairchild  Republic  Company,  Showalter 
Road,  Hagerstown,  Maryland  21740. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Moimtain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  the  FAA.  New  England 
Region,  New  York  Aircraft  Certification 
Office,  181  South  Franklin,  Room  202. 
Valley  Stream.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Donald  E.  Gonder,  Technical  and 
Administrative  Support  Staff  (ANM- 
103),  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  C-68966, 
Seattle,  Washington  98168,  telephone 
(206)  431-2128:  or  Charles  Birkenholz, 
Airframe  Branch  (ANE-172),  FAA,  New 
England  Region.  New  Yoiii  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York  11581.  telephone  (516)  791-622a 
SUPPUnCENTAItY  INPORMATIOM:  A 
proposal  to  amend  Part  39  of  the  Federal 


Aviation  Regulations  by  superseding  AD 
58-25-03,  applicable  to  Fairchild  Model 
F-27  series  airplanes,  to  reduce  tbe 
number  of  airplanes  aEected  by  the 
requirements  of  the  existing  AD  and  to 
add  an  optional  modification  which 
would  constitute  terminating  actions  for 
the  daily  inspection  requirement,  was 
published  in  the  Federal  Register  on 
October  9, 1986  (51  FR  36230). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Since  this  amendment  relieves  a 
restriction  by  providing  operators  with 
an  optional  terminating  action  and 
reducing  the  number  of  airplanes 
affected  by  the  requirements  of  the  AD, 
it  imposes  no  additional  economic 
burden  on  any  operator.  Accordingly, 
the  amendment  may  be  made  effective 
in  less  than  30  days. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few  of  these 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

list  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  superseding  Airworthiness 
Directive  (AD)  58-25-03  with  the 
following  new  airworthiness  directive: 
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Fairchild  Republic  Company:  Applies  to 
Model  F-27  series  airplanes. 
Manufacturer's  Serial  Numbers  1  through 
39.  and  41  through  48;  equipped  with 
wing-to-fuselage  fairings.  Part  Numbers 
(P/N)  27-100102-1  or -2,  and  27-100103- 
1.  -2,  -31,  or  -32;  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  the  inflight  loss  of  the  wing-to- 
fuselage  fairing,  accomplish  the  following: 

A.  Conduct  a  daily  visual  inspection  of 
wing-to-fuselage  fairing,  both  right  and  left, 
for  cracks  or  looseness  around  screws  and 
grommets.  If  cracks  or  looseness  is  found, 
before  further  flight  install  washer  P/N 
AN970-3,  and  use  washer  head  screw  P/N 
AN525-10R9  in  place  of  P/N  AN509-10R9. 
Daily  inspections  are  to  continue  until  the 
modification  of  the  fairings,  described  in 
paragraph  B..  below,  is  accomplished. 

Note. — Caution  should  be  used  not  to 
overtighten  screws,  as  cracks  may  develop. 

B.  Modification  of  the  wing-to-fuselage 
fairings  in  accordance  with  Fairchild  Service 
Bulletin  F27-53-9,  Revision  1.  dated  May  13, 
1959,  or  later  FAA-approved  revisions, 
constitutes  terminating  action  for  the  daily 
inspection  requirement  of  paragraph  A., 
above. 

C.  Alternate  means  of  compliance  or 
adjustment  of  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA,  New 
England  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fairchild  Republic  Company, 
Showalfer  Road,  Hagerstown,  Maryland 
21740.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  FAA, 
New  England  Region,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York. 

This  amendment  supersedes  AD 
58-25-03. 

This  amendment  becomes  effective 
April  20,  1987. 

Issued  in  Seattle,  Washington,  on  March 
25, 1987. 

Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 

|FR  Doc.  87-7317  Filed  4-2-87;  8:45  am] 
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14  CFR  Part  39 

(Docktt  No.  86-NM-140-AD;  Amdt  3»- 
S597] 

Airworthiness  Directives;  Lockheed- 
California  Company  Model  L-1011 
Series  Airplanes  Equipped  with  Rolls 
Royce  RB211-22B  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Lockheed  Model  L-1011 
series  airplanes  equipped  with  Rolls 
Royce  RB211-22B  engines,  that  requires 
modification  and  corrective  actions  to 
prevent  the  potential  fire  hazard  caused 
by  heat  damage  to  the  flex  fuel  feed  line 
from  an  undetected  gearbox  fire.  This 
AD  is  prompted  by  nine  reports  of 
gearbox  fires  caused  by  failed  bearings. 
This  amendment  provides  modifications 
and  corrective  actions  that  constitute 
terminating  action  for  AD  85-09-03. 
effective:  May  8, 1987. 
addresses:  The  applicable  service 
information  may  be  obtained  upon 
request  from  the  Lockheed-California 
Company,  P.O.  Box  551,  Burbank, 
California  91520,  Attention:  Commercial 
Order  Administration,  Dept.  65-33,  U- 
33,  B-1;  and  the  Rolls-Royce  PLC,  P.O. 
Box  31,  Derby  DE  2  8BJ,  England, 
Attention:  Technical  Publications 
Department.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  A.  McKinnon,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140L,  FAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808;  telephone  (213) 
514-«327. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airwcrthiness  directive  (AD),  applicable 
to  Lqckheed  Model  L-1011  series 
airplanes  equipped  with  Rolls  Royce  RB 
211-22B  engines,  to  require 
modifications  and  corrective  action  to 
prevent  the  potential  fire  hazard  caused 
by  heat  damage  to  the  flex  fuel  feed  line 
from  an  undetected  gearbox  fire,  was 
published  in  the  Federal  Register  on  July 
17. 1986  (51  FR  25896).  The  comment 
period  for  the  proposal  closed 
September  8, 1986. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  all 
comments  received. 

Three  commenters  objected  to  the 
proposed  requirement  of  paragraph  B.  to 
install  a  heat  shield;  the  commenter 
stated  that  installation  of  the  heat  shield 
is  not  effective  since  it  is  not  directly 
associated  with  the  cause  of  gearbox 
fires.  The  FAA  notes  that,  while  a  heat 
shield  may  not  be  the  cause  of  fires,  it 
can  prevent  their  spread.  However,  the 
FAA  has  reconsidered  the  proposed 
requirement  for  the  installation  of  the 
heat  shield  and  has  revised  paragraph  B. 
of  the  final  rule  to  delete  the 
requirement  to  accomplish  the 
modifications  described  in  Rolls  Royce 
Service  Bulletins  (S/B)  RB.211-73-8105 
and  RB.211-72-8106.  The  FAA  has 
determined  that  the  remaining 
modifications  required  by  paragraph  A. 
and  B.  of  the  final  rule  adequately 
eliminate  the  unsafe  condition 
addressed  by  the  AD. 

One  commenter  stated  that  ' 

accomplishment  of  the  aircraft  wiring 
change  described  in  Lockheed  Service 
Bulletin  093-28-074.  as  proposed  in 
paragraph  A.,  would  cause  the  primary 
fuel  shutoff  valve  for  engine  No.  2  to 
close  each  time  the  engine  was  shut 
down.  The  commenter  stated  that  this 
procedure  would  result  in  decreased 
reliability  of  the  valve  actuator  and 
might  result  in  the  valve  being 
inoperative  at  a  critical  time.  After 
further  consideration  of  this  information, 
the  FAA  concurs  that  this  particular 
change  in  wiring  is  unnecessary. 
Accordingly,  paragraph  A.  of  the  final 
rule  has  been  revised  to  delete  the 
requirement  for  the  wiring  change 
described  in  Lockheed  Service  Bulletin 
093-28-074. 

Several  commenters  stated  that  the 
compliance  time  was  too  short.  One 
operator  specifically  requested  that  the 
compliance  time  be  increased  to  10,000 
flight  hours  or  40  months,  in  order  to 
compensate  for  material  lead  times, 
which  are  as  high  as  40  weeks.  The  FAA 
has  verified  with  the  manufacturer  that 
the  delivery  time  for  the  wiring  change 
kit,  described  in  Lockheed  S/B  093-28- 
074,  is  indeed  40  weeks;  however,  since 
the  requirement  for  installation  of  this 
kit  has  been  deleted  from  the  final  rule 
(as  explained  above),  the  FAA  does  not 
concur  with  extending  the  compliance 
time  based  on  that  kit's  availability.  The 
FAA  has  determined  that  8.000  flight 
hours  or  30  months  after  the  effective 
date  of  the  AD,  as  proposed,  is 
appropriate  and  will  cause  no 
unreasonable  problems  of  timely 
compliance,  since  it  provides  adequate 
time  to  schedule  installation  of  the 
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required  modifications  at  an  operator's 
regular  "C"  check. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule  with  the 
changes  previously  noted. 

It  is  estimated  that  149  airplanes  of 
U.S.  registry  will  be  effected  by  this  AD. 
that  it  will  take  approximately  24 
manhours  per  airplane  and  7  manhours 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of 
parts  is  $5,600  per  airplane  and  $600  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $1,370,600. 

For  reasons  discussed  above,  the  FAA 
has  determined  that  this  regulation  is 
not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  {44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few  if  any 
Model  L-1011  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97^149. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive  (AD); 

Lockheed-California  Company:  Applies  to 
Lockheed  Model  L-1011  series  airplanes 
equipped  with  Rolls-Royce  RB211-22B 
engines,  certificated  in  any  category. 
Compliance  as  indicated,  unless 
previously  accomplished. 

To  prevent  gearbox  fires,  accomplish  the 
following: 

A.  Within  8.000  flight  hours  or  30  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  sooner,  comply  with  the 
accomplishment  instructions  listed  in  the 
following  Lockheed  Service  Bulletins,  or  later 


revisions  approved  by  the  Manager.  l/)8 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region: 

1.  093-26-036,  Installation  of  Fire  Detector 
Segment,  dated  April  1, 1986; 

2.  093-71-067.  Gearbox  Breather  Duct 
Modification,  Revision  1,  dated  April  1, 1986; 

B.  Within  8,000  flight  hours,  or  30  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  sooner,  comply  with  the 
accomplishment  instructions  listed  in  the 
following  Rolls  Royce  Service  Bulletins,  or 
later  revisions  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region: 

1.  RB.211-72-4666.  Introduction  of  Vent  Air 
Tube  in  Gear  Compartment,  Revision  3,  dated 
October  14. 1977; 

2.  RB.211-72-8138.  Installation  of 
Additional  No.  7  Fire  Sensor,  dated  March  21, 
1986. 

C.  Compliance  with  Rolls  Royce  Service 
Bulletins  RB.211-72-4666,  Introduction  of 
Vent  Air  Tube  in  Gear  Compartment, 
Revision  3.  dated  October  14, 1977.  and 
RB.211-72-3878,  Introduction  of  Thickened 
Gearbox  Front  and  Rear  Housings,  Revision 
3,  dated  June  25, 1976,  constitutes  an 
acceptable  alternate  means  of  compliance  to 
paragraph  A.  and  B.,  above. 

D.  Compliance  with  either  paragraphs  A. 
and  B..  or  paragraph  C,  above,  constitutes 
terminating  action  for  the  requirements  of  AD 
85-09-03,  Amendment  39-5056. 

E.  If  an  operator  has  complied  with 
paragraphs  A.  and  B..  or  paragraph  C.  above, 
on  an  airplane,  and  subsequently  installs  an 
engine  on  that  airplane  which  does  not 
comply  with  either  paragraph?  A.  and  B..  or 
paragraph  C.  that  airplane  will  be  subject  to 
the  requirements  of  AD  85-09-03. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

G.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  may 
obtain  copies  of  Lockheed  ser\'ice 
bulletins  upon  request  from  Lockheed- 
California  Company.  P.O.  Box  551. 
Burbank.  California  91520.  Attention: 
Commercial  Order  Administration. 
Dept.  65-33.  U-33.  B-1.  Copies  of  Rolls 
Royce  Service  Bulletins  may  be 
obtained  upon  request  to  Rolls-Royce 
PLC.  P.O.  Box  31.  Derby  DE  2  8BJ. 
England.  Attention:  Technical 
PubUcations  Department.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive.  Long  Beach.  California. 


This  amendment  becomes  effective 
May  8,  1987. 

Issued  in  Seattle,  Washington,  on  March 
25, 1987. 

Frederick  M.  Isaac. 

Acting  Director  Northwest  Mountain  Region. 
IFR  Doc.  87-7318  Filed  4-2-87;  8:45  am] 
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14  CFR  Part  95 

I  Docket  No.  25216;  AmdL  No.  336] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  April  9,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  D.C.  20591; 
telephone:  (202)  426-8277. 

SUPPLEMENTARY  INFORMATION: 

This  amendment  to  Part  95  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  95)  prescribes  new.  amended, 
suspended,  or  revoked  IFR  altitudes 
governing  the  operation  of  all  aircraft  in 
IFR  night  over  a  specified  route  or  any 
portion  of  that  route,  as  well  as  the 
changeover  points  (COPs)  for  Federal 
airways,  jet  routes,  or  direct  routes  as 
prescribed  in  Part  95.  The  specified  IFR 
altitudes,  when  used  in  conjunction  with 
the  prescribed  changeover  points  for 
those  routes,  ensure  navigation  aid 
coverage  that  is  adequate  for  safe  flight 
operations  and  free  of  frequency 
interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
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Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

AircBaft,  Airspace. 


Issued  in  Washington,  DC,  on  March  18. 
1987. 
)ohn  S.  Kern, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
G.m.t.; 

PART  95— [AMENDED] 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  §§  1348. 1354  and  1510; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.49(b)(2).        , 

2.  Part  95  is  amended  as  follows: 
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REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  &  CHANGEOVER  POINTS 

AMENDMENT  336  EFFECTIVE  DATE.  APRIL  9.  1987 


FROM  TO 

§95.6004  VOR  FEDERAL  AIRWAY  4 
IS  AMENDED  TO  READ  IN  PART 


MEA 


FROM 


TO 


§95.6123  VOR  FEDERAL  AIRWAY  123 
IS  AMNDED  TO  READ  IN  PART 


MEA 


HILL  CITY.  KS  VORTAC 
•4000  -  MOCA 


WESAL,  KS  fix 


*5500  ROBBINSVILLE.  NJ  VORTAC       LA  GUAROIA,  NY  VOR/ 

DME 


2700 


§95.6007  VOR  FEDERAL  AIRWAY  7 
IS  AAAENDED  TO  READ  IN  PART 


§95.6219  VOR  FEDERAL  AIRWAY  219 
IS  AMBIDED  TO  DELfn 


CHICAGO  HEIGHTS.  IL  *NILES.  IL  FIX 

VORTAC 

*3100  -  MCA  NILES  FIX.  N  BND 


2100  MANKATO,  MN  VOR/DME       FARMINGTON.  MN 

VORTAC 
*2400  ■  MOCA 


•2900 


§95.6035  VOR  FEDERAL  AIRWAY  35 

IS  AMENDED  TO  READ  IN  PART 


§95.6220  VOR  FEDERAL  AIRWAY  220 

IS  AMENDED  TO  READ  IN  PART 


SUGARLOAF  MOUNTAIN,  NC     *BUSIC,  NC  FIX 
VORTAC 

•9000  -  MCA  BUSIC  FIX,  N  BND 
BUSIC.  NC  FIX  *ROANS,  TN  FIX 

*9000  -  MCA  ROANS  FIX,  S  BND 


§95.6053  VOR  FEDERAL  AIRWAY  53 

IS  AMENDED  TO  READ  IN  PART 


8000 
9000 


FARGO,  NO  VORTAC 


GRAND  FORKS.  NO  VOR/ 
DME 


§95.6232  VOR  FEDERAL  AIRWAY  232 

IS  AMENDS  TO  READ  IN  PART 


BROADWAY,  NJ  VOR/DME       U  GUARDIA,  NY  VOR/ 

DME 


2700 


2700 


SUGARLOAF  MOUNTAIN,  NC     'BUSIC,  NC  FIX 
VORTAC 

•9000  -  MCA  BUSIC  FIX,  N  BND 
BUSIC.  NC  FIX  'ROANS,  TN  FIX 

•9000  -  MCA  ROANS  FIX,  S  BND 

§95.6092  VOR  FEDERAL  AIRWAY  92 

IS  AMENDED  TO  RUD  M  PART 


NIUS,  IL  FIX 


CHICAGO  HEIGHTS,  IL 
VORTAC 


§95.6097  VOR  FEDERAL  AIRWAY  97 

IS  AMENDED  TO  RUD  IN  PART 


•NILES.  IL  FIX 


CHICAGO  HEIGHTS,  IL 
VORTAC 

•3100  -  MCA  NILES  FIX,  N  BND 


8000 
9000 


2100 


2100 


§95.6272  VOR  FEDERAL  AIRWAY  272 

IS  AMBiDED  TO  READ  M  PART 


HOLLE.  OK  FIX 

•2400  -  MOCA 


MC  ALESTER,  OK  VORTAC       *3000 


§95.6422  VOR  FEDERAL  AIRWAY  422 

IS  AMENOB)  TO  READ  IN  PART 


NILES,  IL  FIX 


CHICAGO  HEIGHTS,  IL 
VORTAC 


§95.6456  VOR  FEDERAL  AIRWAY  456 
IS  AMENDS)  TO  READ  IN  PART 


MANKATO.  MN  VOR/DME       FLYING  CLOUD,  MN  VOR/ 

DME 


2100 


2900 


;U~4<> 
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FROM 

§95.7029  JET  ROUTE  NO.  29 

U.S.  MEXICAN  BORDER 
§95.7228  JET  ROUTE  NO.  228 


BECKLEY,  WV  VORTAC 
DRAPE,  VA  FIX 
LINDEN,  VA  VORTAC 

|FR  Doc.  87-7319  Filed  4-2-87;  8:45  am] 
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TO  \ 

IS  AMENOto  TO  KAO  IN  PART 

CORPUS  CHRISTI.  TX  VORTAC 


IS  AMOIDiO  TO  RfAD  IN  PART 

DRAPE,  VA  FIX 
LINDEN,  VA  VORTAC 
LANCASTER.  PA  VORTAC 


ME^       MAA 


24000   45000 


18000  45000 
18000  30000 
18000   38000 
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DEPAnTME^frOFCCM^'!  qqE 

International  Trade  Administration 

15  CFR  Part  371 

[Docket  No.  70223-702S] 

General  UcenMs  for  Exports  to 
Cooperating  OovemmenU  and 
Certified  End-Uaers;  CoiTection 

agency:  Export  Administration. 
International  Trade  Administration. 
Commerce. 

action:  Final  rule;  correction. 


SO««mary:  a  final  rule  establishing 
General  Licenses  GCG  and  G-CEU  was 
published  at  52  FR  5274.  February  20. 
1987.  In  §  371.14(c)  an  incorrect 
reference  was  made  to  §  371.13.  This 
document  is  being  issued  to  change  that 
reference  to  |  371.14. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Black.  Regulations  Branch.  Export 
Administration,  Telephone:  (202)  377- 
2440. 

PART  371-^AMEMOEOl 

Accordingly,  the  following  correction 
is  made  to  "General  Licenses  for 
Exports  to  Cooperating  Governments 
and  Certified  End-Users,"  published  in 
the  Federal  Register  on  February  20, 
1987  (FR  Doc.  87-3656): 

§371.14    (Corrected] 

1.  On  page  5275.  in  the  second  column. 
§371.14(c).  line  5.  change  "5371.13"  to 
"5  371.14". 

Dated:  March  28, 1987. 
Dan  Hoydyah, 

Acting  Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  87-7391  Filed  4-2-87:  8:45  am] 

BILLING  COOC  SSIIMTT-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

(Docket  No.  RM79-7e-251;  Texas  16— 
Addition  M);  Order  No.  468] 

High-Cost  Gas  Produced  From  Tigtrt 
Formations 

Issued:  March  30. 1987. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 
ACTION:  Final  rule. 


Policy  Act  of  1978  to  designate  certam 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  detfirmines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  sectioa  lfl7(c){5J.  the 
Commission  issued  a  rule  designating 
natural  gas  produced  from  light 
formations  as  high-cost  gas  which  may 
receive  an  inoentive  price  {18  CFR 
271.703  (1985)).  TTiis  role  established 
procedures  for  jurisdictional  agencies  to 
submit  recommendations  of  areas  for 
designation  as  tight  formations.  This 
order  adopts  the  recommendation  of  the 
Railroad  Commission  of  the  State  of 
Texas  that  an  additional  area  of  the 
Olmos  Formation  located  in  McMullen 
County.  Texas,  be  designated  as  a  tight 
formation  under  §  271.703(d)  of  the 
Commission's  Regulations. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  29,  1987. 


FO«  FURTHER  MFOMMTION  CONTACT: 
Edward  G.  Gingoid.  (202)  357-8114  or 

Walter  W.  Lawson  (202)  357-8556. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Martha  O. 
Hesse,  Chairman;  Anthony  G.  Sousa. 
Charles  G.  Stalon.  Charies  A.  Trabandt 
and  CM.  Naeve. 

Based  on  a  recommendation  made  by 
the  Railroad  Commission  of  the  State  of 
Texas  (Texas),  the  Commission  amends 
§  271.703(d)  of  its  regulations'  to  include 
an  additional  area  of  the  Olmos 
Formation  located  in  McMuUen  County, 
Texas,  as  a  designated  tight  formation 
eligible  for  incentive  pricing  under 
§  271.703.  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  issued 
a  notice  proposing  the  amendment  on 
November  13, 1986.* 

Evidence  submitted  by  Texas 
supports  the  assertion  that  the 
additional  area  of  the  CHmos  Formation 
meets  the  guidelines  contained  in 
§  271.703(c)(2).  The  Commission 
therefore  adopts  Texas' 
recommendation. 

The  amendment  shall  become 
effective  April  29. 1987. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H.  Chapter  L  Code  of 
Federal  Regulations,  im  amended  as  set 
forth  below. 


By  rh«»  Commission 
Kenneth  F.  Plumb. 

Secretory 

PAflT271-(AMENDE01 

Section  271.703  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authonty:  Depar&neot  of  Enei^y 
Organization  Act.  42  \J.SJZ.  7171  ei  aeq.; 
Natura]  Gas  Policy  Ad  of  1978, 15  U.S.C 
3301-3432;  Adminiitraiive  Procedure  Act.  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  {d)(in)(jii)  to  read  as 
follows: 

§271.703    Tight  formatioiis. 

«         •         *         •         « 

(d)  Designated  tight  formations. 

(Ill)  The  Olmos  Formation  in  Texas. 
RM79-76  fTexas— 16). 

(iii)  A  WJ».  iCHmos)  Field  McMuUen 
County. 

(A)  Delineation  of  formation.  The 
designated  portion  of  the  Olmos 
Formation  located  to  the  east  and 
southeast  of  Tilden,  in  McMullen 
County.  Texas,  and  consists  of 
approximately  7,506  acres  containing 
four  leases;  the  3.480.6  acre  Bracken 
Ranch  lease,  the  320  acre  Dan  Foster 
lease,  the  2.431.46  acre  R.P.  Horton  lease 
and  the  1.274  acre  R.P.  Horton  "C  lease. 

(B)  Depth.  The  top  of  the  Olmos 
Formation  occurs  at  depths  of  from  9.100 
feet  to  9,600  feet  below  mean  sea  level. 

*        «        ft        *        * 

(FR  Doc.  87-7402  Filed  4-2-87;  8:45  am) 
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DEPARTIIENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[T.D.  8134] 

26  CFR  Part  1 

Foreign  Sales  Corporation;  Foreign 
Management  and  Foreign  Economic 
Processes 

AGENCY:  Internal  Revenue  Scnnce. 
Treasury. 

ACTION:  Removal  of  temporary 

regulations. 


summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 


•  16CF8  271.7»a(dJ(lfl«S). 

»  SI  FR  41806  (Noveirber  IS,  1086).  Comments  on 
the  proposed  niie  were  uivii>>d  aai  none  wai 
received.  No  party  requested  a  public  hearing  and 
no  heanng  «ra*  betd. 


SUMMARY:  This  document  removes 
temporary  Income  Tax  Regulations 
Relating  to  Foreign  Sales  Corporations 
(FSCs)  published  in  the  Federal  Register 
on  December  12. 1984  (49  FR  48321) 
concerning  the  foreign  management  and 
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foreign  economic  processess 
requirements. 

DATES:  The  removal  of  the  temporary 
regulations  at  sections  1.924{c}-lT, 
1.924(d)-lT.  and  1.924(eHT  is  effective 
generally  for  taxable  years  beginning 
after  December  31, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  P.  Tello  of  the  Office  of  Associate 
Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224 
(Attention:  CC:INTL:6)  (202-566-3226, 
not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  removes  temporary 
Income  Tax  Regulations  Relating  to 
Foreign  Sales  Corporations  (26  CFR  Part 
1)  at  sections  1.924(c)-lT,  1.924(d)-lT. 
and  1.924(e)-lT  (T.D.  7994)  published  in 
the  Federal  Register  on  December  12, 
1984  (49  FR  48321). 

Nonapplicability  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  removal  of  these 
temporary  regulations  is  not  subject  to 
review  under  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553(b)  for  removal  of  temporary 
regulations.  Accordingly,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply  and  no  Regulatory  Flexibility 
Analysis  is  required. 

Drafting  Information 

The  principal  author  of  this  removal  of 
temporary  Income  Tax  Regulations  is 
Carol  P.  Tello  of  the  Office  of  Associate 
Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  Personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  this  removal  of  temporary 
Income  Tax  Regulations. 

List  of  Subjects  in  26  CFR  Parts  1.861-1 
through  1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  investments  in  U.S.,  Foreign  tax 
credit  FSC,  Sources  of  income.  United 
State  investment  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

The  Income  Tax  Regulations  (26  CFR 
Part  1)  are  amended  as  follows: 


PART  1— {AMENDED] 

Paragraph  1.  The  authority  citation  for 
Part  1  continues  to  read  in  part: 

Authority:  26  U.S.C.  7805. 

Incooie  Tax  Regulations 

§§  1.924(c)-1T,  1.924(d>-1T,  and  1.924(e>-1T 
(Removed). 

Far.  2.  §§  1.924(c)-lT,  1.924(d}-lT,  and 
1.924|e)-lT  are  removed. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
Approved:  March  27, 1987. 
|.  Roger  Mentz, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  87-7389  Filed  4-2-87;  9:28  am) 

BILUNfe  COOE  4U(M)1-M 

26  CFR  Parts  1  and  602 

(T.D.  8135] 

Income  Taxes;  Information  Reporting 
on  Real  Estate  Transactions 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
information  reporting  requirements  for 
real  estate  transactions.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986.  The  regulations 
affect  certain  persons  who  participate  in 
real  estate  transactions  and  provide 
them  with  the  guidance  needed  to 
comply  with  the  law.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  for  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

EFFECTIVE  DATE:  The  regulations  apply 
to  reel  estate  transactions  closing  after 
December  31. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  E.  Davis  III  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Conjtitution  Avenue,  NW.,  Washington, 
DC  30224,  Attention:  CC:LR.T,  (202)  566- 
3461  (not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  Part  1)  to 
provide  temporary  rules  relating  to  the 
information  reporting  requirements  for 
real  estate  transactions  under  section 
6045(e)  of  the  Internal  Revenue  Code  of 
1988L  The  temporary  regulations  reflect 
the  addition  of  section  6045(e)  to  the 


Code  by  section  1521  of  the  Tax  Reform 
Act  of  1986  (100  Stat.  2746). 

Section  6045(e)  requires  the  person 
who  is  the  real  estate  broker  with 
respect  to  a  real  estate  transaction 
closing  after  December  31, 1986,  to  file 
an  information  return  and  provide  a 
statement  to  the  transferor  with  respect 
to  the  transaction.  These  temporary 
regulations  provide  rules  and  definitions 
with  respect  to  those  requirements. 

Scope  of  Provisions 

The  term  "real  estate  transaction"  is 
not  defined  by  statute,  but  is  intended  to 
encompass  a  wide  range  of  transactions 
that  could  have  tax  consequences. 
Given  the  breadth  of  coverage  of  section 
6045(e),  reporting  could  be  required  with 
respect  to  any  transfer  of  an  interest  in 
real  estate  to  the  extent  that  the 
information  provided  would  be  useful  in 
the  administration  of  the  tax  laws. 
Under  these  temporary  regulations, 
however,  the  types  of  transactions  for 
which  an  information  return  will  be 
required  under  section  6045(e)  are 
limited  initially  to  those  types  of 
transactions  that  will  provide  the  most 
useful  information  to  the  Service. 

The  temporary  regulations  provide 
that  a  transaction  will  be  treated  as  a 
real  estate  transaction  (and  therefore 
reportable)  only  if  it  consists  of  a  sale  or 
exchange  of  certain  residential  real 
estate.  Reports  with  respect  to  these 
transactions  will  provide  the  Service 
with  new*  and  useful  information  and  at 
the  same  time  enable  the  Service  to 
continue  working  with  industry  groups 
to  devise  comprehensive  rules  meeting 
both  industry  concerns  and  Service 
compliance  goals.  The  Service 
anticipates  that  additional  temporary  or 
proposed  regulations  will  be  published 
applying  the  information  reporting 
requirements  to  other  transactions. 
Those  additional  temporary  or  proposed 
regulations  will  apply  on  a  prospective 
basis  only  and  will  not  apply  to  any 
transaction  closing  on  or  before 
December  31, 1987. 

The  Service  is  studying  various  types 
of  transactions  to  determine  whether 
they  should  be  exempted  from  the  final 
information  reporting  requirements. 
Among  the  categories  under 
consideration  are:  (1)  Transactions  that 
consist  solely  of  a  transfer  of  a  security 
interest  in  real  estate  in  connection  with 
a  financing  or  refinancing  that  is  not 
related  to  the  acquisition  of  the  real 
estate.  (2)  transactions  certified  by  the 
transferor  to  be  subject  to  a  provision  of 
the  Internal  Revenue  Code  (other  than 
section  1031, 1034,  or  453)  or  the 
associated  Federal  income  tax 
regulations  under  which  all  gain  or  loss 
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is  excluded  from  income  or  is  not 
currently  realized  or  recognized.  (3) 
certain  transactions  creating  a  leasehold 
interest  or  involving  a  lease  assignment 
or  sublease.  (4)  option  transactions.  (5) 
transactions  reportable  under  other 
provisions,  such  as  section  6050N 
(relating  to  royalties),  and  (6) 
transactions  in  which  the  transferor  is  a 
publicly-traded  corporation  or  a  tax- 
exempt  entity.  Taxpayers  are  urged  to 
comment  on  these  or  any  other 
categories  of  transactions  for  which  an 
exemption  might  be  appropriate. 

The  Internal  Revenue  Service  also  is 
studying  the  relationship  between 
section  6045(e)  and  the  provisions  of  the 
Foreign  Investment  in  Real  Property  Tax 
Act  of  1980  (FIRPTA)  to  determine  the 
extent  to  which  the  reporting 
requirements  of  section  6045(e)  should 
apply  to  transactions  governed  by 
FIRFTA.  Taxpayers  are  urged  to 
comment  on  the  interaction  between 
these  provisions. 

Finally,  the  Internal  Revenue  Service 
is  studying  the  extent,  if  any,  to  which 
the  provisions  of  section  3406  (relating 
to  backup  withholding)  should  apply  to 
real  estate  brokers.  Taxpayers  are  asked 
also  to  comment  on  this  issue. 

Explanation  of  Provisions 

Under  the  temporary  regulations,  the 
term  "real  estate  transaction"  includes 
only  a  sale  or  exchange  of  one-to-four- 
family  real  estate.  The  temporary 
regulations  define  the  term  "one-to-four- 
family  real  estate"  to  include:  (1)  Any 
structure  designed  principally  for  the 
occupancy  of  from  one  to  four  families 
and  any  appurtenant  fixtures,  land,  and 
associated  structures  transferred  with 
such  structure,  (2)  certain  condominium 
units  and  appurtenant  common 
elements,  and  (3)  stock  in  a  cooperative 
housing  corporation  (as  defined  in 
section  216). 

The  temporary  regulations  exempt 
from  the  reporting  requirements 
transactions  that  are  reportable  under 
section  6050J  (relating  to  foreclosures 
and  abandonments  of  security).  The 
temporary  regulations  also  provide  that 
the  reporting  requirements  do  not  apply 
with  respect  to  corporate  transferors 
and  transferors  that  are  governmental 
units. 

The  temporary  regulations  provide 
rules  for  determining  the  person 
(referred  to  in  section  6045(e)  and  these 
regulations  as  the  "real  estate  broker") 
who  is  required  to  report  with  respect  to 
a  real  estate  transaction.  Unless  a 
person  is  identified  as  the  real  estate 
broker  in  a  designation  agreement  that 
meets  the  requirements  of  the 
regulations,  the  real  estate  broker  with 
respect  to  a  transaction  is  generally  the 


person  responsible  for  closing  the 
transaction. 

If  a  Uniform  Settlement  Statement, 
prescribed  under  the  Real  Estate 
Setdement  Procedures  Act  of  1974 
(RESPA).  12  U.S.C.  2601,  et  seq..  as 
amended,  and  the  regulations 
thereunder,  is  used  with  respect  to  a  real 
estate  transaction,  the  person  listed  as 
the  settlement  agent  on  that  statement  is 
considered  the  person  responsible  for 
closing  the  transaction.  If  a  Uniform 
SetUement  Statement  is  not  used  (or  if 
no  person  is  listed  as  settlement  agent 
on  the  Uniform  Settlement  Statement), 
the  person  responsible  for  closing  the 
transaction  is  the  person  who  prepares 
the  closing  statement  or  other  written 
description  of  the  disposition  of  the 
gross  proceeds  used  at,  or  in  connection 
with,  the  closing.  If  no  closing  statement 
or  other  written  description  of  the 
disposition  of  the  gross  proceeds  is 
used,  the  person  responsible  for  closing 
the  transaction  is  a  transferee's  or 
transferor's  attorney  who  participates  in 
the  transaction  in  the  manner  specified 
in  the  regulations  or,  if  there  is  no  such 
attorney,  the  disbursing  title  or  escrow 
company  that  is  most  significant  in 
terms  of  gross  proceeds  disbursed.  If  the 
transferee's  attorney  and  the 
transferor's  attorney  both  participate  in 
the  transaction  in  the  manner  specified, 
the  person  responsible  for  closing  the 
transaction  is  the  transferee's  attorney. 

If  no  person  is  responsible  for  closing 
the  transaction  (and  there  is  no 
designation  agreement  that  meets  the 
requirements  of  the  regulations),  the  real 
estate  broker  with  respect  to  the 
transaction  is  the  first-listed  of  the 
persons  that  participate  in  the 
transaction  as:  (1)  The  mortgage  lender, 
(2)  the  transferor's  broker,  (3)  the 
transferee's  broker,  or  (4)  the  transferee. 

The  temporary  regulations  provide 
that  the  participants  in  a  real  estate 
transaction  may,  by  agreement, 
designate  a  person  as  the  real  estate 
broker  with  respect  to  the  transaction. 
Only  the  person  responsible  for  closing 
the  transaction,  an  attorney  for  the 
transferee  or  transferor,  a  title  or  escrow 
company,  or  a  mortgage  lender  may  be 
designated  under  such  an  agreement, 
and  both  the  designated  person  and  the 
person  who  would  otherwise  be  the  real 
estate  broker  with  respect  to  the 
transaction  must  be  parties  to  the 
agreement.  If  these  conditions  are  met 
and  the  agreement  otherwise  satisfies 
the  requirements  of  the  temporary 
regulations,  the  designated  person  (and 
not  the  person  who  would  otherwise  be 
the  real  estate  broker)  is  the  real  estate 
broker  with  respect  to  the  transaction. 

The  temporary  regulations  prescribe 
the  information  required  to  be  shown  on 


the  return  and  on  the  statement 
furnished  to  the  transferor,  the  manner 
in  which  the  return  must  be  filed  with 
the  Service  and  the  statement  must  be 
furnished  to  the  transferor,  and  the  time 
for  filing  such  returns  and  furnishing 
such  statements. 

The  temporary  regulations  provide 
special  rules  for  transactions  involving 
multiple  transferors.  The  temporary 
regulations  generally  require  a  real 
estate  broker  to  make  a  separate 
information  return  with  respect  to  each 
transferor  and  to  request  an  allocation 
of  the  gross  proceeds  from  the 
transferors.  Transferors  who  are 
husband  and  wife  and  who  hold  the  real 
estate  at  the  time  of  closing  as  tenants 
in  common,  joint  tenants,  tenants  by  the 
entirety,  or  community  property  are  not 
considered  multiple  transferors  for 
purposes  of  these  rules. 

The  temporary  regulations  require 
magnetic-media  reporting  for  real  estate 
transactions,  but  provide  an  exception 
for  persons  who  reasonably  expect  to 
report  fewer  than  250  transactions  for  a 
calendar  year  or  who  reported  fewer 
than  250  transactions  for  the  preceding 
calendar  year.  In  addition,  the 
Commissioner  may  authorize  reporting 
on  the  prescribed  paper  Form  1099  if 
undue  hardship  is  shown.  For 
transactions  closing  in  calendar  year 
1987,  the  Commissioner  will  authorize 
filing  on  the  prescribed  paper  Form  1099 
if  the  application  for  waiver  indicates 
that  the  real  estate  broker  reasonably 
expects  to  be  required  to  file  fewer  than 
500  returns  for  the  year. 

The  regulations  also  provide  rules  for 
the  solicitation  of  taxpayer 
identification  numbers  (TINs)  from 
transferors,  but  do  not  require  backup 
withholding  *vith  respect  to  real  estate 
transactions  reportable  under  section 
6045(e).  The  solicitation  must  be  made 
by  providing  a  written  statement 
containing  certain  information  to  the 
transferor.  This  statement  may  be 
provided  to  the  transferor  in  person  or  in 
a  mailing  that  includes  other  items. 

The  temporary  regulations  apply  to 
real  estate  transactions  closing  after 
December  31, 1986.  However,  no  penalty 
will  be  imposed  with  respect  to 
transactions  with  dates  of  closing  before 
May  4, 1987. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required.  A  general 
notice  of  proposed  rulemaking  is  not 
required  by  5  U.S.C.  553  for  temporary 
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regulations.  Accordingly,  the  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5U.S.C.  chapter6). 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-0715. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Arthur  E.  Davis  III  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.6001-1—1.6709-2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements. 

26  CFR  Part  602 

OMB  control  numbers  under  the 
Paperwork  Reduction  Act. 

Adoption  of  Amendments  to  the 
Regulations 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  Part  1,  and 
Subchapter  H,  Part  602.  of  Title  26. 
Chapter  1  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  1 -INCOME  TAX  REGULATIONS 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
authority  citation: 

Authority:  26  U.S.C.  7805.  *  *  •  Section 
1.6045-3T  also  issued  under  26  U.S.C.  6045. 

Par.  2.  The  following  new  §  1.6045-3T 
shall  be  added  in  the  appropriate  place. 

§  1.6045-3T    Information  reporting  on  real 
estate  transactions  (Temporary). 

(a)  Requirement  of  reporting.  Except 
as  otherwise  provided  in  paragraphs  (c) 
and  (d)  of  this  section,  a  real  estate 
broker  must  make  an  information  return 
with  respect  to  a  real  estate  transaction 
and,  under  paragraph  (m)  of  this  section, 
must  furnish  a  statement  to  the 
transferor.  For  the  definition  of  a  real 
estate  transaction  for  purposes  of  these 
reporting  requirements,  see  paragraph 
(b)  of  this  section.  For  rules  for 
determining  the  real  estate  broker  with 


respect  to  a  real  estate  transaction,  see 
paragraph  (e)  of  this  section, 
(b)  Definition  of  real  estate 
transaction — (1)  In  general,  (i)  Until 
otherwise  provided  in  regulations  under 
sectioa  6045(e),  a  transaction  will  be 
treateit  as  a  "real  estate  transaction" 
under  this  section  only  if  the  transaction 
consists  in  whole  or  in  part  of  the  sale  or 
exchange  of  one-to-four-family  real 
estate  (as  defined  in  paragraph  (b)(2)  of 
this  section)  for  money,  indebtedness, 
property  other  than  money,  or  services, 
(ii)  A  transaction  that  is  not  a  sale  or 
exchange  (such  as  a  gift  or  a  flnancing 
or  refinancing  that  is  not  related  to  the 
acquisition  of  real  estate)  is  not  a  real 
estate  transaction  under  this  section, 
even  if  the  transaction  involves  one-to- 
four-family  real  estate. 

(iii)  For  purposes  of  this  section,  the 
term  "Bale  or  exchange"  shall  not 
includie  an  involuntary  conversion  of 
real  estate  (within  the  meaning  of 
section  1033  and  the  regulations 
thereunder).  The  term  "sale  or 
exchange"  shall  include  any  other 
transaction  properly  treated  as  a  sale  or 
exchange  for  Federal  income  tax 
purposes,  whether  or  not  the  transaction 
is  curtently  taxable.  Thus,  for  example, 
a  sale  or  exchange  of  one-to-four-family 
real  estate  is  a  real  estate  transaction 
under  this  section  even  though  the 
transferor  is  entitled  to  defer  gain 
recognition  under  section  1034  (relating 
to  rollover  of  gain  on  sale  of  principal 
residence),  or  the  transferor  is  entitled 
to  the  special  one-time  exclusion  of  gain 
from  sale  of  a  principal  residence 
provided  by  section  121  to  certain 
persons  who  have  attained  age  55. 

(2)  pefinition  of  one-to-four-family 
real  estate.  For  purposes  of  this  section, 
the  term  "one-to-four-family  real  estate" 
means — 

(i)  Any  structure  designed  principally 
for  the  occupancy  of  from  one  to  four 
families  (such  as  a  house,  townhouse. 
duplex,  or  four-unit  apartment  building} 
and  any  appurtenant  fixtures.  land,  and 
associated  structures  (such  as  a 
detached  garage)  transferred  with  such 
structure; 

(ii)  Any  condominium  unit  designed 
princ^ally  for  the  occupancy  of  from 
one  to  four  families  and  any 
appurtenant  fixtures  and  common 
elements  (including  land);  and 

(iii)  Stock  in  a  cooperative  housing 
corporation  (as  defined  in  section  216). 
The  term  "one-to-four-family  real 
estate"  shall  not  include  a  mobile  home 
that  includes  wheels  and  axles. 

(c)  Exception  for  certain  exempt 
transactions — (1)  Transactions 
reportable  under  section  6050/.  No 
return  of  information  is  required  with 


respect  to  a  real  estate  transaction  that 
is  required  to  be  reported  under  section 
6050J  (relating  to  foreclosures  and 
abandonments  of  security). 

(2)  Certain  transactions  governed  by 
FIRPTA.  (Reserved.) 

(d)  Exception  for  certain  exempt 
transferors — (1)  Corporations.  No  return 
of  information  is  required  with  respect 
to  a  transferor  that  is  a  corporation,  as 
defined  in  section  7701(a)(3).  Absent 
actual  knowledge  to  the  contrary,  a  real 
estate  broker  may  treat  a  transferor  as  a 
corporation  if — 

(i)  The  name  of  the  transferor  contains 
an  unambiguous  expression  of  corporate 
status,  such  as  Incorporated,  Inc., 
Corporation,  Corp.,  or  P.C.  (but  not 
Company  or  Co.); 

(ii)  The  name  of  the  transferor 
contains  the  term  "insurance  company," 
"indemnity  company,"  "reinsurance 
company,"  or  "assurance  company";  or 

(iii)  The  transfer  or  loan  documents 
clearly  indicate  corporate  status  of  the 
transferor. 

(2)  Governmental  units.  No  return  of 
information  is  required  with  respect  to  a 
transferor  that  is —  j 

(i)  The  United  States  or  a  State,  the 
District  of  Columbia,  a  possession  of  the 
United  States,  a  political  subdivision  of 
any  of  the  foregoing,  or  any  wholly 
owned  agency  or  instrumentality  of  any 
one  or  more  of  the  foregoing;  or 

(ii)  A  foreign  government,  a  political 
subdivision  thereof,  an  international 
organization,  or  any  wholly-owned 
agency  or  Instrumentality  of  the 
foregoing. 

(e)  Person  required  to  report — (1)  In 
general.  Except  as  provided  in  a 
designation  agreement  under  paragraph 
{e)(5)  of  this  section,  the  real  estate 
broker  with  respect  to  a  real  estate 
transaction  is — 

(i)  The  person  responsible  for  closing 
the  transaction,  as  defined  in  paragraph 
(e)(3)  of  this  section;  or 

(ii)  If  there  is  no  person  responsible 
for  closing  the  transaction,  the  person 
determined  to  be  the  real  estate  broker 
under  paragraph  (e)(4)  of  this  section. 

A  person  may  be  the  real  estate  broker 
with  respect  to  a  transaction  whether  or 
not  such  person  performs  or  is  licensed 
to  perform  real  estate  brokerage 
services  for  a  commission  or  fee. 

(2)  Employees,  agents,  and  partners.  If 
an  employee,  agent,  or  partner  (other 
than  an  employee,  agent,  or  partner  of 
the  transferor  or  the  transferee)  acting 
within  the  scope  of  such  person's 
employment,  agency,  or  partnership 
participates  in  a  real  estate 
transaction — 
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(i)  Such  participation  shall  be 
attributed  to  such  person's  employer, 
principal,  or  partnership;  and 

(ii)  Only  the  employer,  principal,  or 
partnership  (and  not  such  person)  may 
be  the  real  estate  broker  with  respect  to 
such  transaction  as  a  result  of  such 
participation. 

(3)  Person  responsible  for  closing  the 
transaction — (i)  Uniform  Settlement 
Statement  used.  If  a  Uniform  Settlement 
Statement  prescribed  under  the  Real 
Estate  Settlement  Procedures  Act  of 
1974  (RESPA),  12  U.S.C.  2601  et  seq.  {a 
"Uniform  Settlement  Statement"),  is 
used  with  respect  to  the  real  estate 
transaction  and  a  person  is  listed  as 
settlement  agent  on  the  statement,  such 
person  is  the  person  responsible  for 
closing  the  transaction.  For  purposes  of 
this  section,  a  Uniform  Settlement 
Statement  shall  include  any 
amendments  or  variations  thereto,  or 
substitutions  therefor  that  may  hereafter 
be  prescribed  under  RESPA.  provided 
that  any  such  amended,  varied,  or 
substituted  form  requires  disclosure  of 
the  parties  to  the  transaction,  the 
application  of  the  proceeds  of  the 
transaction,  and  the  identity  of  the 
settlement  agent  or  other  person 
responsible  for  preparing  the  form. 

(ii)  Other  closing  statement  used  If  a 
Uniform  Settlement  Statement  is  not 
used,  or  if  a  Uniform  Settlement 
Statement  is  used,  but  no  person  is 
listed  as  settlement  agent,  the  person 
responsible  for  closing  the  transaction  is 
the  person  who  prepares  a  closing 
statement  presented  to  the  transferor 
and  transferee  at,  or  in  connection  with, 
the  closing  of  the  real  estate  transaction. 
For  purposes  of  this  section,  a  closing 
statement  is  any  closing  statement, 
settlement  statement  (including  a 
Uniform  Settlement  Statement),  or  other 
written  memorandum  that  identifies  the 
transferor  and  transferee,  reasonably 
identifies  the  transferred  real  estate,  and 
describes  the  manner  in  which  the 
proceeds  payable  to  the  transferor  are  to 
be  (or  were)  disbursed  at,  or  in 
connection  with,  the  closing. 

(iii)  No  closing  statement  used  or 
multiple  closing  statements  used.  If  no 
closing  statement  is  used  or  multiple 
closing  statements  are  used,  the  person 
responsible  for  closing  the  transaction  is 
the  first-listed  of  the  persons  that 
participate  in  the  transaction  as — 

(A)  The  attorney  for  the  transferee 
who  is  present  at  the  occasion  of  the 
delivery  of  either  the  transferee's  note  or 
a  significant  portion  of  the  cash 
proceeds  to  the  transferor,  or  who 
prepares  or  directs  the  preparation  of 
the  document(s)  transferring  legal  or 
equitable  ownership  of  the  real  estate; 


(B)  The  attorney  for  the  transferor 
who  is  present  at  the  occasion  of  the 
delivery  of  either  the  transferee's  note  or 
a  significant  portion  of  the  cash 
proceeds  to  the  transferor,  or  who 
prepares  or  directs  the  preparation  of 
the  document(s)  transferring  legal  or 
equitable  ownership  of  the  real  estate; 
or 

(C)  The  disbursing  title  or  escrow 
company  that  is  most  significant  in 
terms  of  gross  proceeds  disbursed. 

If  more  than  one  attorney  would  be  the 
person  responsible  for  closing  the 
transaction  under  the  preceding 
sentence,  the  person  among  such 
attorneys  who  is  responsible  for  closing 
the  transaction  is  the  person  whose 
involvement  in  the  transaction  is  most 
significant. 

(4)  Determination  of  the  real  estate 
broker  in  the  absence  of  a  person 
responsible  for  closing  the  transaction. 
If  no  person  is  responsible  for  closing 
the  transaction  (within  the  meaning  of 
paragraph  (e)(3)  of  this  section),  the  real 
estate  broker  with  respect  to  the  real 
estate  transaction  is  the  first-listed  of 
the  persons  that  participate  in  the 
transaction  as — 

(i)  The  mortgage  lender  (as  defined  in 
paragraph  (e)(6)(i)  of  this  section), 

(ii)  The  transferor's  broker  (as  defined 
in  paragraph  (e)(6)(ii)  of  this  section), 

(iii)  The  transferee's  broker  (as 
defined  in  paragraph  (e)(6)(iii)  of  this 
section),  or 

(iv)  The  transferee  (as  defined  in 
paragraph  (e)(6)(iv)  of  this  section). 

(5)  Designation  agreement — (i)  In 
general  If  a  written  designation 
agreement  executed  at  or  prior  to  the 
time  of  closing  designates  one  of  the 
persons  described  in  paragraph  (e)(5)(ii) 
of  this  section  as  the  real  estate  broker 
with  respect  to  the  transaction  and  the 
designated  person  and  the  person  who 
otherwise  would  be  treated  as  the  real 
estate  broker  are  each  parties  to  the 
agreement,  the  designated  person  is  the 
real  estate  broker  with  respect  to  the 
transaction.  Other  persons  may  become 
parties  to  the  agreement,  but  are  not 
required  to  do  so. 

(ii)  Persons  eligible.  A  person  may  be 
designated  as  the  real  estate  broker 
under  this  paragraph  (e)(5)  only  if  the 
person  is — 

(A)  The  person  responsible  for  closing 
the  transaction  (as  defined  in  paragraph 
(e)(3)  of  this  section); 

(B)  A  person  described  in  paragraph 
(e)(3)(iii)  (A),  (B)  or  (C)  of  this  section 
(whether  or  not  such  person  is 
responsible  for  closing  the  transaction); 
or 

(C)  The  mortgage  lender  (as  defined  in 
paragraph  (e)(6)(i)  of  this  section]. 


(iii)  Form  of  designation  agreement.  A 
designation  agreement  may  be  in  any 
form  that  is  consistent  with  the 
requirements  of  this  paragraph  (e)(5), 
and  may  be  included  on  a  closing 
statement  with  respect  to  the 
transaction.  The  designation  agreement 
must,  however,  include  the  name  and 
address  of  the  transferor  and  transferee 
and  the  address  and  any  additional 
information  necessary  to  identify  the 
real  estate  transferred.  The  agreement 
must  identify,  by  name  and  address,  the 
person  designated  as  the  real  estate 
broker  with  respect  to  the  transaction, 
and  all  other  parties  to  the  agreement. 
All  parties  to  the  agreement  must  date 
and  sign  the  agreement  and  must  retain 
the  agreement  for  four  years  following 
the  close  of  the  calendar  year  in  which 
the  date  of  closing  (as  determined  under 
paragraph  (h){2)(ii)  of  this  section) 
occurs.  Upon  request  by  the  Internal 
Revenue  Service,  the  agreement  must  be 
made  available  for  inspection. 

(6)  Meaning  of  terms — (i)  Mortgage 
lender.  For  purposes  of  this  paragraph 
(e),  the  term  "mortgage  lender"  means 
the  person  who  lends  new  funds  in 
connection  with  the  transaction,  but   "^ 
only  if  the  repayment  of  such  funds  is 
secured  in  whole  or  in  part  by  the  real 
estate  transferred.  If  new  funds  are 
advanced  by  more  than  one  person,  the 
mortgage  lender  is  the  person  who 
advances  the  largest  amount  of  new 
funds.  If  two  or  more  persons  advance 
equal  amounts  of  new  funds  and  no 
other  person  advances  a  greater  amount 
of  new  funds,  the  mortgage  lender 
among  the  persons  advancing  such 
equal  amounts  is  the  person  with  the 
security  interest  that  is  most  senior  in 
terms  of  priority.  For  purposes  of  this 
paragraph  (e)(6)(i),  any  amounts 
advanced  by  the  transferor  are  not 
treated  as  new  funds. 

(ii)  Transferor's  broker  For  purposes 
of  this  paragraph  (e).  the  term 
"transferor's  broker"  means  only  the 
broker  that  contracts  with  the  transferor 
and  is  compensated  in  connection  with 
the  transaction. 

(iii)  Transferee 's  broker  For  purposes 
of  this  paragraph  (e),  the  term 
"transferee's  broker"  means  only  the 
broker  that  participates  to  a  significant 
extent  in  the  preparation  of  the 
transferee's  offer  to  acquire  the  real 
estate  or  that  presents  such  offer  to  the 
transferor.  If  more  than  one  person  is  so 
described,  the  transferee's  broker  is  the 
person  whose  participation  in  the 
preparation  of  the  transferee's  offer  to 
acquire  the  real  estate  is  most 
significant  or,  in  the  event  there  is  no 
such  person,  the  person  whose 
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participation  in  the  presentation  of  the 
offer  is  most  signiHcant. 

(iv)  Transferee.  For  purposes  of  this 
paragraph  (e),  the  term  "transferee" 
means  the  person  who  acquires  the 
greatest  interest  in  the  real  estate.  If 
there  is  no  such  person,  the  transferee  is 
the  person  listed  first  on  the 
document(s)  transferring  legal  or 
equitable  ownership  of  the  real  estate. 

(f)  Multiple  transferors.  In  the  case  of 
multiple  transferors  each  of  which 
transfers  an  interest  in  the  same  one-to- 
four-family  real  estate,  the  real  estate 
broker  shall  make  a  separate 
information  return  with  respect  to  each 
transferor.  For  this  purpose  and  for 
purposes  of  paragraph  (i)(5)  of  this 
section,  transferors  who  are  husband 
and  wife  at  the  time  of  closing  and  hold 
the  real  estate  as  tenants  in  common, 
joint  tenants,  tenants  by  the  entirety,  or 
community  property  are  treated  as  a 
single  transferor.  See  paragraph  (i)(5)  of 
this  section  concerning  the 
determination  of  gross  proceeds  to  be 
reported  in  the  case  of  multiple 
transferors. 

(g)  Prescribed  form.  Except  as 
otherwise  provided  in  paragraph  (k)  of 
this  section,  the  information  return 
required  by  paragraph  (a]  of  this  section 
shall  be  made  on  Form  1099. 

(h)  Information  required — (1)  In 
general.  The  following  information  must 
be  set  forth  on  Form  1099  required  by 
this  secticm: 

(i)  The  name,  address,  and  taxpayer 
identification  number  (TIN)  of  the 
transferor, 

(ii)  A  general  description  of  the  real 
estate  transferred  (in  accordance  with 
paragraph  (h)(2)(i)  of  this  section); 

(iii)  The  date  of  closing  (as  defined  in 
paragraph  (h)(2)(ii)  of  this  section); 

(iv)  The  gross  proceeds  with  respect 
to  the  transaction  (as  determined  under 
paragraph  (i)  of  this  section): 

(v)  If  the  transferor  received  (or  will 
receive]  property  (other  than  cash  and 
consideration  treated  as  cash  in 
computing  gross  proceeds]  or  services 
as  part  of  the  consideration  for  the 
transaction,  an  indication  that  such 
property  or  services  were  (or  will  be)  so 
received; 

(vi)  The  real  estate  broker's  name, 
address,  and  TIN;  and 

(vii)  Any  other  information  required 
by  the  Form  1099  or  its  instructions. 

(2)  Meaning  of  terms — (i)  General 
description  of  the  real  estate 
transferred.  A  general  description  of  the 
real  estate  transferred  includes  the 
complete  address  of  the  property.  If  the 
address  would  not  sufficiently  identify 
the  property,  a  general  description  of  the 
real  estate  also  includes  a  legal 


description  (e.^  section,  lot,  and  block) 
of  the  property. 

(ii)  Date  of  closing.  In  the  case  of  a 
real  estate  transaction  with  respect  to 
which  a  Uniform  Settlement  Statement 
is  used,  the  date  of  closing  shall  be  the 
date  (if  any)  properly  described  as  the 
"Settlement  Date"  on  such  statement.  In 
all  other  cases,  the  date  of  closing  shall 
be  the  earUer  of  the  date  on  which  title 
is  transferred  or  the  date  on  which  the 
economic  burdens  and  benefits  of 
ownership  of  the  real  estate  shift  from 
the  transferor  to  the  traiisferee. 

(i)  Gnoss  proceeds — (1)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (i),  the  term  "gross  proceeds" 
means  the  total  cash  received  or  to  be 
received  by  or  on  behalf  of  the 
transferor  in  connection  with  the  real 
estate  tk-ansaction,  taking  into  account 
the  stated  principal  amount  of  any 
obligation  to  pay  cash  to  or  for  the 
benefit  of  the  transferor  in  the  future. 
Thus,  gross  proceeds  does  not  include 
the  value  of  any  property  other  than 
cash  transferred  in  connection  with  the 
real  estate  transaction.  If,  as  part  of  the 
consideration  for  the  transfer,  the 
transferee  either  assumes  a  liability  of 
the  transferor  or  acquires  the  real  estate 
subject  to  a  liability  (whether  or  not  the 
transferor  is  personally  Hable  on  the 
debt),  the  amount  of  the  liability  shall  be 
treated  as  cash  received  by  the 
transferor  in  computing  gross  proceeds. 
See  paragraph  (h)(l)(v)  of  this  section 
for  the  information  that  must  be 
included  on  the  Form  1099  required  by 
this  section  in  cases  in  which  the 
transferor  receives  services  or  jKoperty 
other  than  cash  as  part  of  the 
consideration  for  the  transfer. 

(2)  Ti-eatment  of  sales  commissions 
and  similar  expenses.  In  computing 
gross  proceeds,  the  total  cash  received 
or  to  be  received  by  or  on  behalf  of  the 
transferor  shall  not  be  reduced  by 
expenses  borne  by  the  transferor  (such 
as  sales  commissions,  expeitses  of 
advertising  the  real  estate,  expenses  of 
preparing  the  deed,  and  the  cost  of  legal 
services  in  connection  with  the  transfer). 

(3)  Special  rule  for  contingent 
payments.  Gross  proceeds  shall  not 
include  contingent  payments, 
determined  by  disregarding  remote  and 
incidental  contingencies  and 
contingencies  relating  to  insolvency  or 
default. 

(4)  Uniform  Settlement  Statement 
used.  If  a  Uniform  Settlement  Statement 
is  used  with  respect  to  a  real  estate 
transaction  involving  a  transfer  of  one- 
to-fout-family  real  estate  solely  for  cash 
and  consideration  treated  as  cash  in 
computing  gross  proceeds,  the  gross 
proceeds  generally  will  be  the  same 


amount  as  the  contract  sales  price 
properly  shown  on  that  statement. 

(5)  Special  rules  for  multiple 
transferors,  in  the  case  of  multiple 
transferors  [within  the  meaning  of 
paragraph  (!)  of  this  section)  each  of 
which  transfers  an  interest  in  the  same 
one-to-four-family  real  estate,  the  real 
estate  broker  must  request  the 
transferors  to  provide  an  allocation  of 
the  gross  proceeds  among  the 
transferors.  The  request  must  be  made 
at  or  before  the  time  of  closing.  Neither 
the  request  nor  the  response  is  required 
to  be  in  writing.  The  real  estate  broker 
must  make  a  reasonable  effrnt  to 
contact  all  transferors  of  whom  the  real 
estate  broker  has  actual  knowledge.  The 
real  estate  broker  may,  however,  rely  on 
the  unchallenged  response  of  any 
transferor  and  need  not  make  additional 
efforts  to  contact  other  transferors  after 
at  least  one  complete  allocation 
(whether  or  not  contained  in  a  single 
response)  is  received.  Except  as 
otherwise  provided  in  this  paragraph 
(i)(5),  the  real  estate  broker  shall  report 
the  gross  proceeds  in  accordance  with 
the  allocation  received.  If  no  gross 
proceeds  are  allocated  to  a  transferor 
either  because  no  allocation  is  received 
by  the  real  estate  broker  or  because  the 
allocation  received  is  incomplete,  the 
real  estate  broker  shall  report  the  entire 
unallocated  gross  proceeds  on  the  return 
of  information  made  with  respect  to 
such  transferor.  In  addition,  if  the  real 
estate  broker  receives  conflicting 
allocations  from  the  transferors,  the  real 
estate  broker  shall  report  the  entire 
gross  proceeds  on  each  return  of 
information  made  with  respect  to  the 
transaction. 

(6)  Multiple  asset  transactior^s.  In  the 
case  of  a  real  estate  transaction        | 
reportable  under  this  section  that      '  . 
involves  the  transfer  of  one-to-four- 
family  real  estate  and  other  assets,  the 
real  estate  broker  shall,  except  as 
provided  in  paragraph  (i)(5)  of  this 
section,  report  the  entire  gross  proceeds 
on  each  return  of  information  made  with 
respect  to  that  transaction. 

(j)  Time  and  place  for  filing.  A  real 
estate  broker  shall  fde  the  information 
returns  required  by  this  section  with 
respect  to  a  real  estate  transaction  after 
December  31  of  the  calendar  year  that 
includes  the  date  of  closing  (as 
determined  under  paragraph  (h)(2)(ii)  of 
this  sectioa)  and  on  or  before  February 
28  of  the  following  calendar  year.  The 
returns  shall  be  filed  with  the 
appropriate  Internal  Revenue  Service 
Center  at  the  address  listed  in  the 
Instructions  to  Form  1099. 

(k)  Use  of  magnetic  media  and 
substitute  forms — (1)  Magnetic  media — 
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(i)  General  rule.  A  real  estate  broker 
that  is  required  to  make  a  return  of 
information  under  this  section  shall, 
except  as  otherwise  provided  in 
paragraph  (k)(l)  (ii)  or  (iii)  of  this 
section,  submit  the  information  required 
by  this  section  on  magnetic  media 
(within  the  meaning  of  26  CFR  301.6011- 
2).  Returns  on  magnetic  media  shall  be 
made  in  accordance  with  26  CFR 
301.6011-2  and  applicable  revenue 
procedures. 

(ii)  Exception  for  hw-volume  filers.  A 
real  estate  broker  may  make  the 
information  returns  required  by  this 
section  on  the  prescribed  paper  Form 
1099  for  a  calendar  year  if  on  the  first 
day  of  that  calendar  year  the  real  estate 
broker  reasonably  expects  to  file  fewer 
than  250  returns  under  this  section  for 
that  calendar  year.  In  addition,  a  real 
estate  broker  may  make  such  returns  on 
the  prescribed  paper  Form  1099  for  a 
calendar  year  beginning  after  1987  if  the 
real  estate  broker  was  required  to  file 
fewer  than  250  returns  under  this  section 
for  the  prior  calendar  year. 

(iii)  Undue  hardship— [A]  General 
rule.  The  Commissioner  may  authorize  a 
real  estate  broker  to  file  information 
returns  on  the  prescribed  paper  Form 
1099  instead  of  on  magnetic  media  if 
undue  hardship  is  shown  either  on  Form 
8508,  Request  for  Waiver  From  Filing 
Information  Returns  on  Magnetic  Media, 
or  on  a  written  statement  requesting  a 
waiver  for  undue  hardship  filed  with  the 
National  Computer  Center,  Martinsburg, 
West  Virginia  in  accordance  with 
applicable  revenue  procedures. 

(B)  Transition  rule.  For  calendar  year 
1987,  the  Commissioner  will  authorize 
filing  on  the  prescribed  paper  Form  1099 
if  a  Form  8508  or  written  application  for 
waiver  in  good  faith  indicates  that  the 
real  estate  broker  reasonably  expects  to 
be  required  to  file  fewer  than  500  returns 
under  this  section  for  the  year. 

(2)  Substitute  forms.  A  real  estate 
broker  that  is  described  in  paragraph 
(k)(l)(ii)  of  this  section  or  that  receives 
permission  to  file  returns  on  the 
prescribed  paper  Form  1099  under 
paragraph  (k)(l)(iii)  of  this  section  may 
prepare  and  use  a  form  that  contains 
provisions  identical  with  those  of  Form 
1099  if  the  real  estate  broker  complies 
with  all  applicable  revenue  procedures 
relating  to  substitute  Form  1099. 
including  any  requirement  relating  to  the 
use  of  machine-readable  paper  forms. 

(1)  Requesting  taxpayer  identification 
numbers  (TINSJ—{1]  Solicitation— {i) 
General  requirements.  A  real  estate 
broker  who  is  required  to  make  an 
information  return  with  respect  to  a  real 
estate  transaction  under  this  section 
must  solicit  a  TIN  from  the  transferor  at 
or  before  the  time  of  closing.  The 


solicitation  may  be  made  in  person  or  in 
a  mailing  that  includes  other  items.  Any 
person  whose  TIN  is  solicited  under  this 
paragraph  (I)  must  furnish  such  TIN  to 
the  real  estate  broker  and  certify  that 
the  TIN  is  correct. 

(ii)  Content  of  solicitation.  The 
solicitation  shall  be  made  by  providing 
to  the  person  from  whom  the  TIN  is 
solicited  a  written  statement  that  the 
person  is  required  by  law  to  furnish  a 
correct  TIN  to  the  real  estate  broker, 
and  that  the  person  may  be  subject  to 
civil  or  criminal  penalties  for  failing  to 
furnish  a  correct  TIN.  For  example,  the 
solicitation  may  be  worded  as  follows: 

You  are  required  by  law  to  provide  [insert 
name  of  real  estate  broker]  with  your  correct 
taxpayer  identification  number.  If  you  do  not 
provide  (insert  name  of  real  estate  broker] 
with  your  correct  taxpayer  identification 
number,  you  may  be  subject  to  civil  or 
criminal  penalties  imposed  by  law. 

The  solicitation  shall  contain  space  for 
the  name,  address,  and  TIN  of  the 
person  from  whom  the  TIN  is  solicited 
and  for  the  person  to  certify  under 
penalties  of  perjury  that  the  TIN 
furnished  is  that  person's  correct  TIN. 
The  wording  of  the  certification  must  be 
substantially  similar  to  the  following: 
"Under  penalties  of  perjury,  I  certify 
that  the  number  shown  on  this 
statement  is  my  correct  taxpayer 
identification  number."  The 
requirements  of  this  paragraph  (l)(l)(ii) 
may  be  met  by  providing  to  the 
transferor  a  copy  of  Form  W-Q  on  which 
the  following  statement  is  substituted 
for  the  text  of  item  (2)  in  the  certification 
portion  of  the  form;  "I  am  providing  my 
taxpayer  identification  number  in 
connection  with  a  real  estate 
transaction."  In  the  case  of  a  real  estate 
transaction  for  which  a  Uniform 
Settlement  Statement  is  used,  the 
requirements  of  this  paragraph  (l)(l)(ii) 
may  be  met  by  providing  to  the 
transferor  a  copy  of  such  statement  that 
is  appropriately  modified. 

(iii)  Retention  requirement.  The 
solicitation  shall  be  retained  by  the  real 
estate  broker  for  four  years  following 
the  close  of  the  calendar  year  that 
includes  the  date  of  closing  (as 
determined  under  paragraph  (h)(2)(ii)  of 
this  section).  Such  solicitation  must  be 
made  available  for  inspection  upon 
request  by  the  Internal  Revenue  Service. 

(2)  No  TIN  provided.  A  real  estate 
broker  that  does  not  receive  the 
transferor's  TIN  will  not  be  subject  to 
any  penalty  cross-referenced  in 
paragraph  (n)  of  this  section  by  reason 
of  failure  to  report  such  TIN  if  the  real 
estate  broker — 

(i)  Has  comphed  with  the 
requirements  of  paragraph  (1)(1)  of  this 


section  in  good  faith  (determined  with 
proper  regard  for  a  course  of  conduct 
and  the  overall  results  achieved  for  the 
year);  and 

(ii)  Certifies  on  the  Form  1096 
forwarding  the  information  return 
required  by  this  section  with  respect  to 
such  transferor  that  the  solicitation 
requirements  of  this  section  have  been 
met  with  respect  to  the  returns  so 
forwarded. 

(m)  Furnishing  statements  to 
transferors — (1)  Requirement  of 
furnishing  statements.  A  real  estate 
broker  who  is  required  to  make  a  return 
of  information  under  paragraph  (a)  of 
this  section  shall  furnish  to  the 
transferor  whose  TIN  is  required  to  be 
shown  on  the  return  a  written  statement 
of  the  information  required  to  be  shown 
on  such  return.  The  written  statement 
must  bear  either  the  legend  shown  on 
the  recipient  copy  of  Form  1099  or  the 
following: 

This  is  important  tax  information  and  is 
being  furnished  to  the  Internal  Revenue 
Service.  If  you  are  required  to  file  a  return,  a 
negligence  penalty  or  other  sanction  will  be 
imposed  on  you  if  this  item  is  required  to  be 
reported  and  the  IRS  determines  that  it  has 
not  been  reported. 

This  requirement  may  be  satisfied  by 
furnishing  to  the  transferor  a  recipient 
copy  of  a  completed  Form  1099  (or 
substitute  Form  1099  that  complies  with 
current  revenue  procedures).  In  the  case 
of  a  real  estate  transaction  for  which  a 
Uniform  Settlement  Statement  is  used, 
this  requirement  also  may  be  satisfied 
by  furnishing  to  the  transferor  a  copy  of 
a  completed  statement  that  is  conformed 
to  comply  with  the  requirements  of  this 
paragraph  (m),  and  by  designating  on 
the  Uniform  Settlement  Statement  the 
items  of  information  (such  as  gross 
proceeds  or  allocated  gross  proceeds) 
required  to  be  set  forth  on  the  Form 
1099.  For  purposes  of  this  paragraph  (m). 
a  statement  shall  be  considered 
furnished  to  a  transferor  if  it  is  given  to 
the  transferor  in  person,  either  at  the 
closing  or  thereafter,  or  is  mailed  to  the 
transferor  at  the  transferor's  last  known 
address. 

(2)  Time  for  furnishing  statement.  The 
statement  required  under  this  paragraph 
(m)  shall  be  furnished  to  the  transferor 
on  or  after  the  date  of  closing  and  before 
February  1  of  the  following  calendar 
year. 

(n)  Cross-reference  to  penalties.  See 
the  following  sections  regarding 
penalties  for  failure  to  comply  with  the 
requirements  of  section  6045(e)  and  this 
section: 

(1)  Section  6721  for  failure  to  file  an 
information  return; 
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(2)  Section  6722  for  failure  to  furnish  a 
statement  to  the  transferor 

(3)  Section  6723  for  failure  to  include 
correct  information; 

(4)  Section  6676  for  failure  to  supply 
identifying  numbers;  and 

15)  Section  7203  for  willful  failure  to 
supply  information  (including  a  taxpayer 
identification  number). 

(o)  Backup  mlhholdwg  requirements. 
|Reserved.| 

(p)  Effective  date.  This  section  shall 
be  effective  for  real  estate  transactions 
with  dates  of  closing  (as  determined 
under  para^aph  (hl(2)(ii)  of  this  section) 
that  occur  after  December  31, 1986.  No 
penalty  will  be  imposed  with  respect  to 
a  transaction  with  a  date  of  closing  that 
occurs  before  May  4. 1987. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows: 

AuthocHy.  26  U.S.C  7805. 

§602.101    [Amendedl 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table 
"§  1.8045-3T —  1545-0715". 

There  is  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impractical  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  TOIe  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Lawrence  B.  Gifobs, 
Commissioner  of  Internal  Revenue. 

Approved:  March  2S.  1987. 
).  Roger  Mentz, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  87-7387  Filed  4-l-8t7;  8:45  am) 
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DEPARTMENT  Of  DEFENSE 

Departroeflt  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exentptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Large  Hartrar  Tug  YTB-7e9 

agemcy:  Department  of  the  Navy,  DOD. 
action:  Final  rule. ^^_^ 

SUMMARv:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  Large  Harbor  Tug  YTB- 
769  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  vessel.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  March  24, 1967. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  P.C.  Turner,  jAGC  U.S.  Navy. 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General.  Navy  Department, 
200  StoTail  Street.  Alexandria,  VA 
22332-2400.  Telephraie  number  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
Large  Harbor  Tug  YTB-769  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
I,  section  3(b),  pertaining  to  the 
placement  of  the  sidelights;  Rule  21(c). 
pertaining  to  the  location  of  the 
sternlight:  Rule  24(c).  pertaining  to  the 
towing,  lights  displayed  by  power  driven 
vessels  when  pushing  ahead  or  towing 
alongside;  Rule  27(b)(t).  pertaining  to  the 


Vessel 


lights  displayed  by  vessels  restricted  in 
their  ability  to  maneuver  and  Annex  I. 
section  2{aKi).  pertaining  to  the  height 
above  the  hull  of  the  masthead  light, 
without  interfering  with  its  special 
functions  as  a  naval  vessel.  YTB-769  is 
a  tug  of  special  construction  and 
functions.  It  performs  towing  services 
for  naval  vessels.  The  mast  of  this  tug  is 
hinged  and  is  lowered  when  towing 
alongside  or  pushing  ships  having 
radically  flared  bows  or  sponsoned 
sides  and  stems.  When  the  mast  is  in     j 
the  lowered  position,  the  masthead        ' 
lights,  and  task  bght  mounted  on  this 
mast,  cannot  be  displayed.  During  such        , 
operation,  only  the  pilot  house  top- 
mounted  auxiliary  masthead  light, 
sidelights,  and  stoTilight  will  be 
exhibited.  The  Secretary  of  the  Navy 
has  further  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the  j 

applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions, 

Ust  of  Subjects  m  32  CFR  Part  706 

Marine  safety,  Navigation  (water). 
Vessels. 
PART  706— [AMENDED]  j 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFT? 
Part  706  continues  to  read; 

Authority:  33  U.S.C  1605. 

§  706.2    [Amended] 

2.  Table  3  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Humbm 


Masttwad 
ligMs.  are 

RM?1ia) 


TTB-769 


Sidelights. 

arc  of 

vmbiMy. 

Rule  21(b) 


Stem  light. 
are  of 

uiabality: 
Rule  21(c) 


Side  lights. 


mtxsanl  of 
ship's  sides 
in  meters; 
Sec  3(b). 


SlemligM 
(^stance 

kvward  ol 
stern  in 


zrp 


Rut*21tc) 


ujaz 


Forward 
anchor  light. 

height 

above  hull 

in  Mifllari', 

J2(k). 

Anvwx  I 


Anchor 

lights. 

retationship 

ofaDltght 

fo  forward 

light  m 

meten: 

Sac  2(tc). 

I 


3.  Note  23.  TaUe  Fo«r  Oi  ft  70&2  is 
amended  by  adding  the  following  vessel: 


YTB-769 


No 


ase. 


Dated:  Kiwch  24. 1987. 
Approved. 
lames  F.  Gowkich, 

Acting  SecrtHary  of  the  Navy. 

[FR  Doc.  87-^7393  Filed  4-2-87;  8:45  am| 
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32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Large  Hartior  Tug  YTB-789 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  renect  that 
the  Secretary  of  the  Navy  has 
determined  that  Large  Harbor  Tug  YTB- 
789  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  vessel.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  March  24. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  P.C.  Turner,  jAGC.  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 


10749 


1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
Large  Harbor  Tug  YfB-789  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Armex 
I,  section  3(b).  pertaining  to  the 
placement  of  the  sidelights:  Rule  21(c), 
pertaining  to  the  location  of  the 
stemlight;  Rule  24(c),  pertaining  to  the 
towing  lights  displayed  by  power  driven 
vessels  when  pushing  ahead  or  towing 
alongside;  Rule  27(b)(i}.  pertaining  to  the 
lights  displayed  by  vessels  restricted  in 
their  ability  to  maneuver  and  Annex  I, 
section  2(a)(i),  pertaining  to  the  height 
above  the  hull  of  the  masthead  light, 
without  interfering  with  its  special 
functions  as  a  naval  vessel.  YTB-789  is 
a  tug  of  special  construction  and 
functions.  It  performs  towing  services 
for  naval  vessels.  The  mast  of  this  tug  is 
hinged  and  is  lowered  when  towing 
alongside  or  pushing  ships  having 
radically  flared  bows  or  sponsoned 
sides  and  stems.  When  the  mast  is  in 
the  lowered  position,  the  masthead 
lights,  and  task  lights  mounted  on  this 
mast,  cannot  be  displayed.  During  such 
operation,  only  the  pilot  house  top- 
mounted  auxiliary  masthead  light, 
sidelights,  and  sternlight  will  be 


exhibited.  The  Secretary  of  the  Navy 
has  further  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comments  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706— lAMENDEDl 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority;  33  U.S.C.  1605. 

§706.2    (Amended) 

2.  Table  Three  of  f  706.2  is  amended 
by  adding  the  following  vessel: 
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3.  Note  23,  Table  Four  of  §  706.2  is 
amended  by  adding  the  following  vessel: 


Distance  m 

meters  ol 

BUS 

masthead 

Vessel  No. 

light  below 

required 

height 

Anne«  1. 

sec.  2(a)(1) 

YT8-789 ..._ 

3  96 

Dated:  March  24. 1987. 
Approved. 
James  F.  Goodrich. 

Acting  Secretary  of  the  Navy. 

|FR  Doc.  87-7394  Filed  4-1-87;  8:45  am] 

BILLING  CODE  3810-AE-M 


POSTAL  SERVICE 

39  CFR  111 

Domestic  Mail  Manuah  Miscellaneous 
Amendments 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  issue  22  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  39  CFR  111.1. 

Most  of  the  revisions  are  minor, 
editorial,  or  clarifying.  Substantive 
changes,  such  as  the  revised  regulations 
on  post  office  closing  procedures,  the 
return  of  books  and  sound  recordings 
found  loose  in  the  mail,  and  so-called 


Plus  publications,  have  previously  been 
published  in  the  Federal  Register. 

EFFECTIVE  DATE:  January  22. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Kemp,  (202)  26»-2960. 

SUPPLEMENTARY  INFORMATION:  The 

Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  30  CFR  111.1) 
has  been  amended  by  the  pubhcation  of 
a  transmittal  letter  for  issue  22.  dated 
January  22. 1987.  The  text  of  all 
published  changes  is  filed  with  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  from  the  Government 
Printing  Office. 

The  following  excerpt  from  the 
Summary  of  Changes  section  of  the 
transmittal  letter  for  issue  22  covers  the 


minor  changes  not  previously  described 
in  interim  or  final  rules  published  in  the 
Federal  Register. 

Note. — This  issue  is  a  complete  revision  of 
the  DMM,  containing  changes  published  in 
the  Postal  Bulletin  between  September  4, 
1986.  and  |anuary  22. 1967  (Postal  Bulletins 
21582  through  21603).  and  updates  reflecting 
changes  in  management  structure  that  may 
not  have  been  cited  in  Postal  Bulletin  articles. 

Summary  of  Changes 

1.  *   •   • 

2.  Exhibit  122.63a  is  revised  to  show 
updated  label  instructions  for  multi-ZIP 
Coded  post  offices  (PB  21598. 12-18-86;  PB 
21603. 1-22-87).  Exhibits  122.63d(p.  1). 
122.63e(p.  2).  122.63  f{p.l).  122.63g(p.  1),  and 
122.63)  (p.l)  are  updated  (PB  21598. 12-18-86). 
Exhibit  122.63h,  Exhibit  122.63k(p.  1).  and 
Exhibit  122.631  are  revised  to  reflect  labeling 
changes  for  third-  and  fourth-class  irregular 
parcels  and  machinable  parcels  destined  for 
BMC  Washington.  DC  (PB  21598. 12-18-86). 
Exhibits  122.63p,  through  122.63r  are  added  to 
provide  originating  mixed  states  labeling  lists 
for  mailer  prepared  second-class  publications 
(PB  21591. 10-30-86). 

3.  Exhibit  125.2  is  revised  to  reflect  changes 
in  the  restrictions  applied  to  mail  addressed 
to  military  post  offices  (PB  21583,  9-11-86:  PB 
21586.  9-25-86:  PB  21591. 10-30-86:  PB  21595. 
11-27-66). 

4.  Sections  137.153  and  137.154  are  revised 
to  change  the  forwarding  procedures  for  PS 
Form  103,  Originating  Franked  Mail  (PB 
21589, 10-16-86). 

5.  Section  137.252,  Agency  Authorization 
Codes,  is  revised  and  updated  to  clarify  the 
requirements  for  standard  penalty  indicia 
mail  and  permit  imprint  numbers  (PB  21597, 
12-11-88). 

6.  Section  141.27,  nonstandard  Printing,  is 
revised  to  permit  the  use  of  different 
typefaces  and/or  inks  on  printed  stamped 
envelopes  (those  with  printed  return  address 
information)  for  orders  of  one  million  or  more 
(PB  21586,  9-25-86). 

7.  Sections  143.331(3).  143.333, 145.41.  and 
145.5a  through  145.5d  are  revised.  Section 
143.331(4)  is  added  to  allow  mailers  the 
option  of  printing  the  endorsement.  Mailed 
from  ZIP  Code,  followed  by  the  5-digit  ZIP 
Code  in  lieu  of  printing  the  name  of  the  city 
and  slate  of  mailing  in  the  mailer's 
precanceled  postmark  and  the  permit  imprint 
(PB  21587, 10-2-86). 

8.  Part  144  is  revised  to  (a)  prohibit  the  date 
of  mailing  for  metered  reply  mail  in  the 
metered  reply  mail  section  (144.112e):  (b) 
specifically  stale  that  post  offices  will  retain 
for  return  to  the  manufacturer  lost,  stolen,  or 
unlicensed  meters  that  are  presented  for 
examination  or  setting  (144.313):  (c)  add  bulk 
mail  acceptance  units  (BMAUs)  to  the  list  of 
units  required  to  perform  a  quarterly 
verification  of  metered  mail  (144.61b):  and  (d) 
correct  a  reference  (144.342i)  (PB  21587,  10-2- 
86). 

9.  Sections  144.112  and  281  are  revised  to 
allow  mailers  to  use  premelered  reply 
envelopes  for  Express  Mail  Service  (PB  21587, 
10-2-86). 

10.  Section  144.64  is  revised  to  update  post 
offices'  reporting  instructions  to  reflect 


current  data  processing  requirements  (PB 
21583,  9-11-86). 

11.  Section  145.44  is  revised  to  permit  the 
required  return  address  of  a  mailing  piece 
bearing  a  company  imprint  to  be  printed 
below  the  imprint  on  unendorsed  pieces  that 
are  mailed  at  the  bulk  third-class  rate  of 
postage  (PB  21596,  12-18-66). 

12.  Sections  149.251d  and  149.2521  are 
revised  to  allow  payments  for  insured 
crickets  (PB  21594. 11-13-86). 

13.  Section  149.441b(5)  is  revised  to  make 
the  proceising  time  for  Form  565,  Registered 
Mail  Application  for  Indemnity,  compatible 
with  the  processing  time  for  Form  3812, 
Request  for  Payment  of  Domestic  Postal 
Insurance,  which  is  used  for  both  insured  and 
COD  claims  (DMM  149.343)(PB  21596. 12-4- 
86). 

14.  Secdon  154.53  is  added  to  provide  that 
makeup  requirements  for  plant  loaded 
vehicles  are  determined  according  to  the 
destination  of  the  mailing.  DMM  154.54  is 
added  to  fequire  that  if  a  plant  load  mailing 
does  not  qieet  the  preparation  requirements, 
the  mailer  must  either  (a)  rework  the  mailing 
to  meet  the  requirements  or  (b)  transport  the 
mailing  at  the  mailer's  expense  to  another 
postal  facility  designated  by  the  origin 
postmaster  where  the  mailing  will  be 
accepted  and  verified.  Section  154.9  is 
revised  to  clarify  what  the  Postal  Service  and 
mailers  must  do  to  comply  with  new  plant 
load  requtements  (PB  21591. 10-30-86). 

15.  Sections  159.213,  291.1,  391.1,  and  391.2 
are  revised  to  clarify  that  the  forwarding 
period  forPirst-Class  and  Express  Mail  is  12 
months  (W  21590, 10-23-86). 

16.*   *  • 

17.  Section  165.2  is  revised  to  reflect 
establishment  of  the  Philatelic  Affairs 
Department  and  to  add  authorization  for  the 
Manager,  Stamp  Information  Branch,  to 
approve  the  use  of  U.S.  postage  stamps  and 
stationery  and  other  philatelic  products  for 
information  and  official  postal  business 
purposes  and  as  official  presentations  for  the 
Postal  Service. 

18.  Section  292.1  is  revised  to  reflect 
forwarding  requirements  for  Express  Mail  (PB 
21598, 12-18-66). 

19.  Sections  381.1  and  781  are  revised  to 
clarify  that  the  single-piece  postage  rate  for 
nonidentical  weight  pieces  may  be  paid  by 
permit  imprint  only  under  the  provisions  of 
DMM  14Si8,  Optional  Acceptance  Procedure: 
DMM  14S9,  Alternate  Methods  of  Paying 
Postage;  or  DMM  137.274c(2)  Exception  for 
GPO  Contractor  Mailings  (PB  21597, 12-11- 
86). 

20.  Sections  412.1c.  441.112.  442.11,  and 
442.12  are  revised  and  a  new  section  442.4  is 
added  to  plarify  requirements  for  establishing 
and  using  additional  entry  post  offices  for 
second-class  publications,  including  the 
submission  of  Form  3510,  Application  for 
Additional  Entry.  Reentry,  or  Special  Rate 
Request  for  Second-Class  Publication. 
payment  of  appropriate  fees  and  procedures 
for  application,  modification,  and 
cancelladon  of  such  entries  (PB  21600, 1-1- 
87). 

21.  •   *  * 

22.  *   *  • 

23.  Sections  464,  667,  767,  and  Exhibit 
122.63  art  revised  to  incorporate  new  mixed 


states  labeling  requirements  for  mailer 
prepared  sacks  of  second-  and  third-class 
mail  prepared  at  the  basic  rate  and  fourth- 
class  mail  prepared  as  bound  printed  matter 
(PB  21591, 10-MM6). 

24.  Sections  022.1  and  667.3  are  revised  to 
allow  mailers  to  prepare  3-digit  carrier  routes 
sacks  containing  fewer  than  125  pieces  or  15 
pounds  of  qualifying  carrier  route  presorted 
mail  and  to  qualify  this  mail  at  the  carrier 
route  presort  level  rate  (PB  21586,  9-25-86). 
The  last  two  sentences  of  891.5  are  deleted 
(PB  21598, 12-1B-86). 

25.  Section  642.13  is  revised  to  permit 
mailers  already  authorized  to  use  the  special 
bulk  third-class  rates  to  mail  at  an  additional 
office  as  long  as  the  organization  remains 
eligible  for  and  retains  its  original 
authorization  (PB  21601, 1-8-87). 

26.  Section  914.11  is  revised  to  make  it 
clear  that  return  receipt  and  restricted 
delivery  services  are  also  available  for 
collect-on-delivery  (COD)  mail  (PB  21590, 10- 
23-86). 

27.  Section  982.43  is  added  to  clarify  that 
the  Postal  Service  will  provide  mailers  Form 
3811-A,  Request  for  Return  Receipt  (After 
Mailing/,  free  if  the  mailer  fails  to  receive  the 
return  receipt  service  for  which  the  fee  had 
been  paid  (PB  21590, 10-23-86). 

28.  Minor  editorial  and  typographical 
changes  have  been  made  to  111.51, 128.43b, 
135.1b.  144.342i.  154.521c(2).  441.113.  411.342. 
724.24b.  951.122,  951.29.  and  952.125. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

1.  The  authority  citation  for  39  CFR     • 
Part  111  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401,  404,  3001-3011,  3201-3219,  3403-3406, 
3621, 5001.        I 

2.  In  consiaeration  of  the  foregoing.  39 
CFR  111.3  is  amended  by  adding  at  the 
end  thereof  the  following: 

§  11 1.3    Amendments  to  ttie  t}ome8tic  Mall 
Manual. 


Fred  Eggleston, 

Assistant  General  Counsel  Legislative 

Division. 

[FR  Doc.  87-7340  Filed  4-2-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-4-FRL-3 179-3;  NC-0311 

Approval  and  Promulgatfon  of 
implementation  Plans;  North  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA,  is  today  approving 
revisions  to  Regulation  15  NCAC 
2D.0501.  which  were  submitted  as  State 
Implementation  Plan  (SIP)  revisions  by 
the  State  of  North  Carolina.  These 
revisions  will  update  part  of  the  State's 
stack  testing  procedures  used  for 
calculating  emission  rates  of  pollutants 
in  pounds  of  pollutant  per  million  BTU 
of  heat  input. 

DATES:  This  action  will  be  effective  on 
June  2. 1987.  Unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Stuart  Perry  of  EPA 
Region  IV  (address  below).  Copies  of 
the  material  submitted  by  North 
Carolina  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Public  Information  Reference  Unit. 
Library  Systems  Branch. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street.  N.E..  Atlanta. 
Georgia  30365 
Air  Quality  Section.  Division  of 
Environmental  Management.  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development.  Archdale  Building.  512 
North  Salisbury  Street.  Raleigh.  North 
Carolina  27611 

FOR  FURTHER  INFORMATION  CONTACT. 

Stuart  D.  Perry  of  the  EPA  Region  IV  Air 
Programs  Branch  at  the  address  given 
above,  telephone  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATION:  On 

October  14, 1986,  the  North  Carolina 
Department  of  Natural  Resources  and 
Community  Development  submitted  to 
EPA  for  approval  revisions  to  the  North 
Carolina  Stale  Implementation  Plan 
(SIP),  and  EPA  is  today  approving  the 
revisions.  This  submittal  contained 
certification  that  the  revisions  were 
preceded  by  adequate  notice  and  a 
public  hearing.  A  discussion  of  these 
revisions  now  follows; . 

Regulation  15  NCAC  2D.0501 
(Compliance  with  Emission  Standards) 


was  amended  to  update  part  of  the  stack 
testing  procedures.  In  subparagraph 
{c)(14),  the  method  required  by  North 
Carolina  for  determining  emission  rates 
for  wood  or  fuel  burning  sources,  which 
are  expressed  in  units  of  pounds  per 
million  BTU.  has  been  amended  to 
require  methodology  based  upon  the 
"Oxygen-Based  F  Factor  Procedure"  as 
described  in  40  CFR  Part  60.  Appendix 
A,  Method  19.  section  5.  Previously,  the 
State  required  a  procedure  which 
involved  more  steps  and  measurements 
than  the  "Oxygen-Based  F  Factor 
Procedure." 

The  "Oxygen-Based  F  Factor 
Procedure"  requires  the  tester  to  obtain 
a  measurement  from  the  flue  gas  of  the 
pollutant  concentration  (in  pounds  of 
pollutant  per  standard  cubic  foot  of  flue 
gas)  and  the  percent  of  oxygen  in  the 
flue  gas.  (each  can  be  measured  by  a 
continuous  emission  monitor)  and  use 
these  values  in  a  simple  equation  which 
will  determine  the  emission  rate  in 
pounds  per  million  BTU  of  heat  input. 
For  example,  if  calculated  on  a  dry 
basis,  the  emission  rate  "E "  in  pounds 
per  million  BTU  is  equal  to 

/       20.9       ^ 

E=C.Fa( ) 

V  20.9-%  Ojd  / 


where: 

Cd  =  pollutant  concentration  (pounds  per  dry 

standard  cubic  foot). 
Fd=  oxygen-based  F  factor  dry  basis  (dry 

standard  cubic  foot  per  million  BTU). 
%02d  =  percent  oxygen  in  flue  gas  on  dry 

basis. 
F  factors  are  given  in  Table  19-1  and  are 
available  for  standard  fuels  such  as  coal,  oil, 
gas,  wood,  and  wood  bark. 

In  paragraph  (g),  the  effective  date  for 
the  version  of  the  methods  referenced  in 
paragraph  (c)  of  this  regulation  15 
NCAC  2D.0501  has  been  amended  to 
reflect  that  which  appeared  in  the  Code 
of  Federal  Regulations  as  of  May  1. 1986. 

Final  Action 

EPA  has  reviewed  this  change  in  the 
regulatory  part  of  the  North  Carolina  SIP 
and  is  approving  the  revision  as 
submitted.  This  action  is  taken  without 
prior  proposal  because  the  change  is 
noncontroversial  and  EPA  anticipates 
no  comments  on  it.  The  public  should  be 
advised  that  this  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice.  However,  if  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published  before  the  effective  date.  One 
notice  will  withdraw  the  final  action 


and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
Circuit  by  June  2, 1987.  This  action  may 
not  be  challenged  later  m  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

Under  5  U.S.C.  section  60S(b),  I  certify 
that  SIP  approvals  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

incorporation  by  reference  of  the 
North  Carolina  State  Implementation 
Plan  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 
Incorporation  by  reference. 

Dated;  March  24, 1987. 
Lee  M.  Thomas, 
Administrator. 

PART  52— (AMENDED] 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  II— North  Carolina 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(53)  to  read  as 
follows: 

§  52. 1 770    Identification  of  plan. 

***** 

(c)  *  *  * 

(53)  Revisions  to  15  NCAC,  regulation 
2D.0501  were  submitted  to  EPA  on 
October  14,  1986. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  14, 1986.  from 
the  North  Carolina  Department  of 
Natural  Resources  and  Community 
Development,  and  revisions  to  15 
NCAC,  regulation  2D.0501  which  were 
adopted  by  the  Environmental 
Management  Commission  on  September 
11,  1986. 

(ii)  Additional  material — none. 

[FR  Doc.  87-7256  Filed  4-2-87;  8:45  am| 
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40  CFR  Part  799 
(OPTS-42030E;  FPL-3180-81 

MesJtyl  Oxide;  Clarification  of  Final 
Test  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule;  Notice  of 
clarification  of  final  test  rule. 

SUMMARY:  In  the  Federal  Register  of 
December  20, 1985,  EPA  issued  a  final 
Phase  I  test  rule  establishing  testing 
requirements  under  section  4(a)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  manufacturers  and  processors  of 
mesityl  oxide  (MO:  CAS  No.  141-79-7). 
At  that  time,  EPA  specified  that  those 
who  manufacture  or  process  mesityl 
oxide  are  subject  to  the  rule.  The 
Agency  did  not  choose  to  exclude  those 
who  manufacture  MO  as  a  byproduct 
from  the  rule.  Since  that  time,  the 
Agency  has  been  informed  that  those 
who  use  or  process  acetone  under  acidic 
conditions  may  manufacture  MO  as  a 
byproduct.  This  document  clarifies  the 
rule  by  restating  that  those  who 
manufacture  MO  as  a  byproduct  are 
subject  to  this  rule  and  must  either 
submit  a  notice  of  intent  to  test  or  an 
exemption  application  in  accordance 
with  the  requirements  of  40  CFR  790.45. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  was  February  3, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Rm.  E-543,  401  M  St., 
SW..  Washington.  DC  20460,  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  This 
notice  clarifies  who  is  subject  to  the  test 
rule  for  MO. 

I.  Background 

The  Phase  I  final  test  rule  for  MO 
specifies  that  all  persons  who 
manufacture  or  process  or  intend  to 
manufacture  or  process  MO  from  the 
effective  date  of  the  rule  (February  3, 
1986)  to  the  end  of  the  reimbursement 
period  shall  submit  letters  of  intent  to 
conduct  testing  or  exemption 
applications,  study  plans,  and/or  shall 
conduct  tests  and  submit  data  (see  40 
CFR  799.2500(b)(1),  published  in  the 
Federal  Register  of  December  20, 1985 
(50  FR  51857,  51867)). 

The  Phase  I  test  rule  exempts  persons 
who  manufacture  or  process  MO  only  as 
an  impurity  from  the  testing  and 
reimbursement  requirements.  EPA 
stated  in  the  preamble  to  the  rule  that 
persons  who  manufacture  or  process 
MO  as  a  byproduct  are  subject  to  the 
rule  (50  FR  51863).  The  definitions  for 


byproduct  and  impurity  are  provided  in 
the  data  reimbursement  rule  (40  CFR 
791.3).  In  part,  the  Agency  chose  to 
require  testing  by  those  who 
manufacture  and  process  MO  as  a 
byproduct  while  exemption  those  doing 
so  solely  as  an  impurity  because  it 
considered  the  former  activities  to 
constitute  intenUonal  manufacture  and 
processing  while  it  believed  that  persons 
engaged  in  the  latter  activities  often 
would  be  unaware  that  another 
substance  contained  MO  as  an  impurity. 
At  that  time,  EPA  had  not  identified  any 
persons  who  manufactured  or  processed 
MO  as  a  byproduct. 

On  October  29, 1986.  Hoffman 
LaRoche,  Inc..  notified  EPA  that  it 
produces  over  12.000  pounds  of  MO 
daily  during  the  manufacture  of  Vitamin 
C.  The  MO  is  manufactured  when 
acetone  (the  carrier  solvent  used  in  the 
synthesis  of  Vitamin  C)  enters  an  acidic 
environment  and  some  is  converted  into 
MO.  Hoffman  LaRoche  also  processes 
this  MO  for  reuse  by  converting  it  back 
into  acetone.  A  small  volume  of  the  MO, 
which  is  found  as  a  component  of  its 
reactor  vessel  residue,  is  disposed  of  as 
a  hazardous  waste  (Ref.  1  below). 

A  wide  variety  of  chemical  processes 
utilize  acetone  either  as  a  carrier  or 
process  solvent  or  as  an  intermediate 
(Table  1  below).  These  processes  may 
result  in  the  generation  of  MO  as  a 
byproduct. 

The  Agency  has  identified  several 
implementation  problems  associated 
with  making  those  who  manufacture  a 
chemical  solely  as  a  byproduct  of  the 
processing  or  use  of  another  substance 
and  those  who  intentionally 
manufacture  a  chemical  equally  subject 
to  all  previsions  of  a  section  4  test  rule. 
The  Agency  has  been  evaluating  ways 
to  rectify  these  problems.  One  possible 
solution  would  be  to  modify  40  CFR 
Parts  790  and  791  so  that  those  who 
manufacture  a  chemical  solely  as  a 
byproduct  of  the  processing  or  use  of 
another  substance  would  be  subject  to 
only  those  provisions  that  processors  of 
the  test  rule  chemical  must  now  comply 
with.  However,  such  modifications  to 
final  rules  must  first  be  proposed  and 
opened  to  public  comment  before  they 
can  be  issued  as  final  rules.  In  the 
interim,  persons  situated  like  Hoffman 
LaPoche,  producing  MO  as  a  byproduct 
in  the  above  or  other  types  of  processes, 
are  conjidered  to  be  manufacturers  of 
Mo  and  are  subject  to  the  requirements 
of  the  MO  test  rule  that  apply  to 
manufacturers.  They  have  an  obligation 
to  submit  a  notice  of  intent  to  test  or  to 
apply  fqr  an  exemption  from  testing. 


Table  1. — Uses  of  Acetone 

Chemical  intermediate  uses  in  the 
production  ofi 

Methacrylates  I 
Methyl  isobutyt  ketone 
Methyl  isobutyl  carbinol 
Mesityl  oxide  I 
Bisphenol  A      | 
Hexylene  glycol 
Isophorone 
Ketene 

Isopropylaminos 
Diacetone  alcohol 
Methyl  isoamyl  ketones 
Pentoxone 
Pharmaceuticals 

Solvent  uses  in: 

Paints,  paint  strippers,  varnishes,  and 
lacquers. 

Other  resin  solutions — adhesives.  thinners, 
nitrocellulose  cement  and  healseal  coatings, 
vinyl-type  grease  resistant  coatings. 

Manufacture  of  acetate  fibers. 

Specification  testing  of  vulcanized  rubber 
products. 

II.  Final  Phase  I  Test  Rule 

A.  Exemption  Procedures 

The  Agency  specified  that  within  30 
days  after  the  effective  date  of  the  final 
Phase  I  rule,  each  MO  manufacturer 
must  either  (1)  notify  EPA  that  it  intends 
to  conduct  or  sponsor  testing  and  submit 
study  plans  for  the  required  tests,  or  (2) 
apply  for  an  exemption  on  a  belief  that 
testing  will  be  performed  by  others. 

B.  Conditional  Exemptions 

The  final  rule  for  test  rule  j 

development  and  exemption  procedures 
in  40  CFR  Part  790  indicates  that,  when 
certain  conditions  are  met,  exemption 
applications  will  be  notified  by  certified 
mail  or  in  the  final  Phase  II  test  rule  for 
a  given  substance  that  they  have 
received  conditional  exemptions  from 
lest  rule  requirements.  The  exemptions 
granted  are  conditional  because  they 
will  be  given  based  on  the  assumption 
that  the  test  sponsors  will  complete  the 
required  testing  according  to  the  test 
standards  and  reporting  requirements 
established  in  the  final  Phase  II  test  rule 
for  the  given  substance.  TSCA  section 
4(c)(4)(B)  provides  that  if  an  exemption 
is  granted  prospectively  (that  is,  on  the 
basis  that  one  or  more  persons  are 
developing  test  data,  rather  than  on  the 
basis  of  prior  test  data  submissions),  the 
Agency  must  terminate  the  exemption  if 
any  lest  sponsor  has  not  complied  with 
the  lest  rule. 

Sponsors  have  indicated  to  EPA  by 
letter  of  intent  (Ref.  2  below)  their 
agreement  to  sponsor  all  of  the  tests 
required  for  MO  in  the  final  Phase  I  test 
rule  for  this  substance  (50  FR  51857; 
December  2Q,  1985).  The  Agency  plans 
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to  grant  conditional  exemptions  to  all 
exemption  applicants  for  all  of  the 
testing  required  for  MO  in  40  CFR 
799.2500  when  it  promulgates  the  final 
Phase  II  test  rule  for  MO. 

C.  Manufacturers  Must  Submit  Letters 
of  Intent  of  Exemption  Applications 

The  promulgation  date  for  the  MO 
Phase  I  final  rule  was  established  as  1 
p.m.  eastern  standard  time  on  January  6, 
1986.  The  effective  date  of  this  rule  was 
February  3, 1986.  Manufacturers  had 
until  March  5, 1986,  to  submit  either  a 
letter  of  intent  to  conduct  the  required 
tests  or  an  application  for  exemption 
according  to  the  procedures  specified  in 
40  CFR  790.45.  Throughout  the 
rulemaking  proceedings  for  MO,  the 
Agency  was  unaware  that  a  wide 
diversity  of  manufacturing  processes 
may  generate  MO  as  a  byproduct. 
Furthermore,  this  matter  was  not 
brought  to  the  Agency's  attention  during 
the  public  meetings  held  on  the 
proposed  test  rule.  Because  EPA  clearly 
stated  in  the  preamble  to  the  rule  that 
persons  who  manufacture  or  process 
MO  as  a  byproduct  are  subject  to  the 
rule  (50  FR  51863),  EPA  believes  that 
persons  producing  MO  as  a  result  of 
processing  or  using  acetone  in  an  acidic 
environment  should  have  been  aware 
that  they  were  subject  to  the  rule. 
Nevertheless,  EPA  is  now  amplifying  the 
guidance  given  in  the  preamble  to  the 
final  test  rule  to  make  this  explicit.  The 
rule  also  specified  that  processors  of 
'      MO  who  are  not  also  manufacturers  of 
MO  are  not  required  to  submit  letters  of 
intent  to  test  or  exemption  applications 
unless  manufacturers  fail  to  sponsor  the 
required  tests  (50  FR  51864).  Although 
several  manufacturers  have  notified 
EPA  of  their  intent  to  conduct  the 
required  testing  (Ref.  2).  those  who 
manufacture  MO  as  a  byproduct  are  still 
required  to  submit  either  a  notice  of 
intent  to  test  or  an  application  for 
exemption. 

Persons  who  manufacture  MO  and 
have  not  submitted  a  notice  of  intent  to 
test  or  an  application  for  exemption 
from  testing  are  encouraged  to  do  so. 
EPA  will  take  into  consideration 
voluntary  disclosure  of  noncompliance 
with  this  requirement  when  determining 
the  appropriate  enforcement  response 
for  this  violation  of  a  TSCA  section  4 
test  rule.  The  Agency  gives  additional 
consideration  for  disclosure  within  30 
days  of  knowledge  of  the  violation. 
Unlike  noncompliance  that  is  voluntarily 
disclosed,  violations  detected  by  the 
Agency  are  subject  to  the  full  penalties 
provided  in  the  Agency's  TSCA  section 
4  Enforcement  Response  Policy. 


III.  References 

(1)  Hoffman  LaRoche.  Inc.,  Nulley.  N) 
07110.  Letter  from  Mark  L^wis  to  Charles 
Elkins.  Director.  Office  of  Toxic  Substances, 
Environmental  Protection  Agency. 
Washington,  DC  20460.  (Oclotwr  29. 1986). 

(2)  CMA.  Chemical  Manufacturers 
Association.  Letter  from  Geraldine  Cox, 
Ch€mical  Manufacturers  Association.  2501  M 
St.,  NW.,  Washington,  DC  20037  lo  TSCA 
Public  Information  Office,  U.S.  Environmental 
Protection  Agency,  Washington,  DC  20460. 
(March  3,  1986). 

Dated:  March  26. 1987. 
Charles  L  Elkins, 

Director.  Office  of  Toxic  Substances. 
IFR  Doc.  87-7384  Filed  4-2-87:  8:45  am) 

MIXING  CODE  eSM-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
(Docket  No.  FEMA  6748] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 


SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 
ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at;  P.O.  Box  457,  Lanham, 
Maryland  20706,  Phone  (800)  638-7418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Central  Plaza,  500  C 
Street,  Southwest,  Room  416. 
Washington.  DC  20472. 
SUPPt^MENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP)  enables  property  owners  to 
purchase  Hood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 


administer  local  fioodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  fiood  hazard  areas 
in  some  of  the  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  Hood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  fiood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  fiood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — fioodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.Q. 
12127). 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 

§  64.6    Ltet  of  cltgible  communitiM. 


1f>7>l 
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SiMlm  m>4  caintf 


Community  ^4o. 


ENeclwe  dates  of  autttonzanon/cance&^lion  ot 
sale  of  flood  insurance  n  co<iiin«in||r 


izzzn 


Special  flood  hazard  areas 
■lentifiMt 


Kansas:  Mtaon  ■ 

Uttt)tgtr-  ClM(<evQiii. 
Texas  Fon  Bend  


Georgia  Haralson.... 
Oklahoma 

OecoM*  ■ 

Caddo  ' 


Pennsytiranac 
Armstrong. 


Venango.. 
Fayette    . 


Mtctiigan: 

Sanrtac _ 

Colorado: 

Pitkm 

Michigan: 

Hwon 

Allegan _. 

Grand  Traverse  — 


WiKonsirr  Latoyette - 

New  Hampshire:  Cheskira.. 
0»»:  Ha»«Ho« 


Virgava:  Mathews . 


Pennsytvama- 

Wgstwwir  rtanrt  ....... 

Venango - 

Mamtond  St  Mary's... 
Ohioc  Hannttaa .. 

Pennsylvania: 
Weslnnoreland 


Forest 


Micfugan  Madunac.. 

Kentucky 

Garrad 

Taylor 

Hardin 

Madison... 

Texas 
Montgomery _ 


Aransas 
Wharton 


Unmcorpofated  areas 

OtartavoK.  lownsdip  of . 
RichmoryJ.  crty  of 


Unnoorporated  areas.. 


do 

Hydros  lown  oli 

Unincorporated  areas.. 


f^ovay.  township  of . 


Qienytrea.  township  of  '... 
Henry  Clay,  township  ol  *.. 


Sanilac,  towifship  of 

Soowmass  Viltage,  town  of.. 


Hume,  township  of........ 

Martin.  v«age  of 


Whitewalar.  township  of . 

South  Wayne.  yiHage  of „ 


Westmarolarvl.  town  of.. 
ReaditQ,  dly  of — . 


Unincoiporaled  areas 


ML  l^aasaot  borough  ol ' 

OaWand.  township  of ' 

Unncorparated  areas 

nartwg.  aly  of 


SoutfMMSt  Greantiurg.  borough  of . 


Tionasta.  borough  of .. 


Bois  Blanc,  lownsliip  of .. 


Umncoiporaled  aiaas.. 
Buffalo  Gap,  town  of  .. 

Koontzs.  crty  of 

Unmcorporatsd  areas.. 


Splefidora,  dly  of.. 


Fulton,  town  of '  - 

Unncorporsted  areas.. 


200*17 
260790— New 
4a0231A 

130495— New 

400«88 

400024A 
400471 

42229A 

422530A 
42T628B 

260791— Now 

060312— r4ew 

260732— ttew 
260793— l^ew 
260794— New 
5S0231A 

330238A 

3902078 

5100968 


422iaiB 

422111B 
2400646 
3902078 


420901C 

421648A 
260795— New 

210361-t^ew 

481138 

480645 


481180 


480012 
480652C 


Jan  2,  1967.  Emerg 
Jart  9.  1967.  Emerg 
t*M    31.   1975.  Emerg.;  Sept.   11.   1981.  Witt»- 

drawrx  Jaa  9.  1987.  Rein.;  Jan.  9,  196^,  Reg 
Jan.  16.  1987,  Emerg 


June  7,  1977. 


Jan  9.  1987,  Emerg  . 

.....do 

do 


Jane  26, 
1982. 


1974   ar<d  Mar    1. 


A()r  7.  1976,  Emerg.;  Nov.  1,  1966k  He^  Dec 
t8,  1966.  Susp  ;  Jan.  15.  1967.  Rem. 

Mar  8,  1977.  Emerg  ;  Jan.  1,  1987,  Reg  ;  Jan  1, 
1967.  Susp ;  Jan  15,  1967,  Rem. 

Sept  21.  1976,  Emerg.;  Jan  1.  1967,  R^g.;  Jaa 

1.  1967.  Susp.;  Jaa  16.  1867,  Rem. 

Jan.  20,  1987,  Emerg .|,. 

Jan.  29,  1987  Emerg _ 

Jan.  29.  1987,  Emerg 

.....do 

Jan  29,  1987,  Emerg.;  Jani  29.  1967,  R^.. 

Oct    12,  1976,  Emerg  ;  Apr   2,  1986,  Rag.;  Apr 

2,  1986.  Susp  :  Jan  22,  1987.  Ram. 

Aug  27,  1975,  Emtfg.;  Oac.  18.  198*.  Reg, 
Dec   18,  1986,  Susp.,  Jan.  23,  1967.  Hem 


Feb  4,  1987,  Susp.. 


Fatx  1,  1967,  Susp 

do 

Fab  19.  1967  Susp 

Aug    27.   197Sk  Emerg;  Dec  18,  198^,  Reg. 
Dec.  IB,  1966,  Susp  ,  Feb.  19. 1967.  Flein. 

June  aa   1976,   Emerg.;  Now    19,   1986.   Reg; 
Jan.  2.  1987.  Susp    Feb.  27.  1987,  Rain 

IWlay  12,  1975,  Emerg  ;  Nov   5,  1986,  Bag.;  Nm 
5.  1986.  Susp  :  Mar.  2.  1987.  Ran. 

Feb.  27,  1987,  Emerg 


Jan  10,  1978 
July  26,  1974 


Jan.  24.  1975  and  Nov  1. 

1986 
Jan  10.  1975  and  Jan  \. 

1967 
Oac.  6,  1974,  Fab.  1,  1980 

and  Jan.  1,  1987. 


May  26.   1976  and  Dec   7. 
1973. 

Jan     17,    1975   and   Apr    2. 

1966 
Fab.  a,  1974,  Apr    16,   1976» 

May  18,  1979  and  Dec   18, 

1966. 
Nov.  8,  1974,  Sepi   17.  1975 

ani  Fab  4. 1987 


..do 

...do 

...do... 

..*> 


Feb  27,  1967,  Emerg.;  Feb.  27.  1967.  Ffcg.. 


Fabi  27,  1987,  Emerg;  Feb.  27,  t987,  Rbg 

Feb  27,  1987,  Emerg  ,  Fab.  27,  1967,  Flag 


Feb  1,  1974,  Sept  28,  1975, 
Jime  30,  1976  and  Nov. 
19.  1986. 

Mar  29.  1974,  May  11  1976 
and  Nov.  5,  1986 


Mm.  19.  1976. 
June  25.  197& 


Aug.  30.  1974.  Iitar  5.  1976 
and  Aug  i ,  1 9S4 

Apr  18.  1963,  June  12,  1979, 
June  20.  1978  and  Aug.  2, 
1974. 


'  Oedarad  deastar  araas. 

'  Minimal  conversions 

'  The  Town  of  FuHon  has  adopted  as  part  of  Us  ortftnanoa  Aransas  Cowitys  alleclve  FIRM  dMad  3-4-8S  tbr  flood  insurance  and  ftoodplam  management  purposes. 


State  and  location 


rnnwn,.ni>.,  Mn       iffBctive  (iatuB  of  autnomation/cancellation  of  sale  of 
''™™^""''  "°  Hood  insurance  m  community 


SpedBl  flood  hazard  areas  identified 


Mame  Belgrade,  town  of,  Kennebec  County 

Vermoni  Burlington,  cily  of,  Chrttendan  County.. 

Region  U 

Itew  YorK.  Delaware,  town  ol.  Sullivan  County ... 

Region  Nl 

Virginia  Iroa  Gale,  town  of.  Allagfiaay  County  „. 
Region  IV 

Flonda: 

Lafayette  County  unincorporated  areas 

ftanford.  town  of,  Suwannaa  County 

Kentucky  Stanton,  city  of.  Powell  County , 

Tennessee  Pulaski,  city  ol,  Giles  County 


2302328 
500032C 


360818E 


510220 


1201318 

.   1303018 

2101968 

470067C 


MmoasolK  Wmooa  County.  onmcorporaMd  areas.. 

Raglan  M 

Arkansas  CImton,  city  of.  Van  Buren  County 


270525C 


05021 IC 


Ja  V  16.  1967,  suspension  wHhilrawn. 

...H>. 


[|0« 


do.. 


do.. 


do. 


Jan.  31,  1975,  May  14,  1976,  and  Jan  16,  1987. 
July  19.  19S4,  Nov  15,  1978,  and  Jan  16,  1967. 


June  28, 
1977, 


t 

8.  1974I  Jan.  3 
,  Nov.  \k  1983, 


3,  1975,  June  25,  1976,  Jan  21, 
and  Jan.  16,  1987. 


Ai«  30.  197^  Mar.  19,  1976,  and  Jan  16,  1987. 


May  27.  1977.  and  Jen.  1 6.  1967 
Jan  9.  1974,  Nov  7,  1975,  and  Jan  16,  1987 
May  24,  1974.  Mar  5.  1976.  and  Jan  16,  1987 
May  24,  1974.  Jan  30.  1976.  Aug  2a  1980.  and  Jan. 
16,  1987, 


Oct  26.  1979, 
18,  1964. 


*i>r.   21,  1978.  Oct.  18.  1974.  .,4  Jan. 


June  21.  1974.  June  4.  1976,  July  17.  1979,  Jan  16. 
I   1987,  andNav.  1,  1966 
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Slate  and  location 


Region  VHI 

Utah  Junction,  town  ot.  Puiie  County _ 

Ragkml 
Vermool:  Windoski.  city  o(,  Owienoen  County 

Region  II 
New  Jersey;  Dover,  town  of.  Monis  County  . 

New  Yofti 

Cotchestet.  town  ol.  Delaware  County  

Otego.  town  ol.  Otego  County _ 

RegionlV 

Georgia 

Hinesville.  city  ol.  Liberty  County _ 

Rictimond  Country,  unincorporated  areas 

North  Carolina 

Beaufort  County  umncorporaled  areas 

DesweH.  town  ol  Washington  County _ 

Hyde  County,  unirx^orporated  areas „ 

Burnettown.  town  ol.  Aiken  County 

South  Carolina;  Greenwood,  city  ol.  Greenwood  Coor)ty 

Region  V 

Indiarta 

Kosciusko  Courrty.  unincorporated  areas 

Syracuse,  town  ol.  Kosciusko  County   

Winona  Lake,  town  of.  Kosciusko  County 

Warsaw,  city  ol.  Kosckjsko  County 

Michigan  LilcWiekl.  aty  of.  HiMsdale  County 

Ohio; 

Manon  Courtty.  unmcorporated  area 

Coshocton  County,  unincorporated  area „ 

Green  Camp.  vtHage  of.  Marion  County 

Prospect,  village  ol.  Manon  County ._ 

La  Hue.  village  of.  Manon  County „ 

Region  Vt 

Tenas;  Fort  Bend  County  Muracipal  LflHity  Oislnct  No 
25.  Fort  Bend  County 

Region  VH                               I 
Kansas  Florence,  city  ol.  Marion  Cour<ty 

Region  IX 
Arizona;  Oro  Valley,  town  of.  Pima  County „ 

Nevada;  Lyon  Courfty.  unincorporated  areas 

Region  H 

New  Jersey  Wharton,  borough  ot.  Moms  Courtty 

New  York 

Tusten.  town  of.  Sullivan  County „ 

Ulysses,  town  ol.  Tompkins  County „. 

RegionlV 

Georgia  Hmcon.  aty  o*.  Etfinghaffl  County _ 

Kentucky: 

Lewis  County,  unincorporated  areas 

Vancetiurg.  city  ol.  Lewis  County _ 

North  Carolina  Mount  Airy,  town  ol.  Surry  County 

Region  V 

Michigan, 

Alatwster.  township  of.  Iosco  County _ 

Dexter.  towr»Np  of,  Washtenaw  County 

Fowlerville.  village  of.  Livingston  County 

Minnesota  Scott  County.  Unincorporated  Areas 

Region  VII 

Colorado  Holyoke.  lown  of,  Phillips  Courrty 

North  Dakota  Fargo,  city  ol.  Cass  County 

Colorado:  Poncha  Spnrigs.  town  of.  Chaffee  County 

Region  IX 
CaMomia:  Psofca.  city  of.  San  Mateo  County 

Region  X 

Idaho; 

Cambridge,  aty  ol.  Washmgton  County „... 

MKlvale.  city  of.  Washington  County _ 

Wasnir>gton  County.  Unincorporated  Areas 


Commum^  No 


4900966 

500044C 

340340C 

360191C 
3612846 


130125C 

laoisab 

3700136 
370443A 
3701336 
450004A 
450093C 


180121C 
180122C 
1801240 

180123C 
260409C 


390774C 

39076S 

390374C 

390377C 
3903750 


4815708 


2004946 


260249A 

2605368 
260439C 
270426C 


0601416 
385360 


0eO22OA 


0603230 


160199A 
1601236 
160221B 


Effective  dales  of  authonzalioo/ cancellation  of  sale  oi 
flood  msurarKe  m  corrvnumty 


Special  flood  hazard  areas  idenliiied 


..do.. 


Feb.  4.  1987.  suspensnn  wittidrawn.. 


..do... 

..do... 

..do... 


..do 

....do.., 

...do... 
...do... 
....do... 
...do... 
....do... 


...do 

...do 

..A) 


..do... 
..do.. 


do.... 

.do 

..do.... 

..do.... 
..do.... 


..do.. 


..do. 


040109O 

do _ 

320029C 

do „ „ 

3403646 

Feb.  19,  1987.  suspension  withdrawn 

3608310 

do 

360854B 

do 

130426A 

do „ „„ _.- 

2101416 

do „.. 

2101426 

do „ 

3702260 

do _„ 

..do... 
..do... 
,do.., 
do... 


..do... 
..do.. 


,.,do.„ 


„do.. 


..do... 
..do... 


..do.. 


Aug  8.  1975  and  Jan  16.  1967 

Feb.  1.  1974.  Aug  1.  1978.  and  Feb  4.  1967 


Mar.  16.  1973.  July  9.  1976.  Sept  5.  1979.  and  Feb  4. 
1967 

June  28.  1974.  Nov  14.  1975.  Jan  3.  1966.  *>d  Feb  4. 

1987 
Oct.  29.  1976  and  Feb  4.  1967 


Feb  25.  1977.  Sept.  16.  1962.  and  Feb  4.  1987 
Oct.  24.  1975.  Mar  4.  1980.  and  Feb  4.  1987 

July  22.  1977  and  Feb  4.  1987 
Feb  4.  1987. 

Doc  27.  1974.  June  16.  1978.  and  Feb  4.  1987 
Oct  25.  1974  and  Feb  4.  1987 
June  21.  1974.  Sept  3.  1976.  June  27.  1960.  and  Feb 
4,  1967. 


Dec.  27.  1974.  Sept.  9.  1977.  and  Feb  4.  1987 

Aug  9.  1974.  June  11.  1976.  and  Feb  4.  1987 

May  3.  1974.  Apr.  30.  1976.  Sept  4.  1985.  and  Feb  4. 

1987. 
May  10.  1974.  May  28.  1976.  and  Feb  4.  1967 
July  11.  1975.  Oct  10.  1975.  May  4.  1979.  and  Feb  4. 

1987 

Jan  6.  1978.  Nov  10.  1978,  and  Feb  4,  1987. 

Jan  20.  1978  and  Feb  4.  1987. 

Nov  16.  1973.  May  21.  1976.  Dec  14.  1979.  and  Feb 

4.  1967. 
Nov  23.  1973.  May  28.  1976.  and  Feb  4.  1987 
Nov  23.  1973,  May  28.  1976.  Aug.  5,  1977.  and  Feb.  4, 

1987. 


July  19.  1976.  Dec.  20,  1977.  and  Feb  4,  1967 


Aug.  6,  1976,  Oct  17.  1978.  and  Feb  4.  1987 


Apr  11.  1975.  July  16.  1976.  Dec  4.  1979.  Feb  1. 

1963.  and  Feb  4.  1987 
Jan.  31,  1978.  Sept  30.  1982.  and  Feb  4.  1987 


Mar  3.  1974,  Apr  16.  1976.  and  Feb  19.  1987 

Aug  9.  1974.  Sept  17,  1976.  Aug  27.  1962.  and  Feb 

19.  1987 
June  14.  1974.  Aug.  13.  1976.  and  Feb  19.  1987 


Apr.  11,  1975  and  Feb  19.  1984. 

Dec  20.  1974.  June  17.  1977.  and  Feb  19.  1967 
Feb  1.  1974.  Mar  5.  1976.  and  Feb  19.  1987 
June  28.  1974,  May  14.  1976.  Feb  1.  1961.  and  Feb 
19.  1987. 


Jan  3.  1975  and  Feb  19.  1967 

July  18.  1975.  Oct.  1.  1976  and  Feb  19.  1987 

Sept  26.  1975  and  Feb  19.  1967. 

Oct.  20.  1974  and  Feb  19.  1987. 


June  28.  1974.  Jan  8.  1976  and  Feb  19.  1987 
Apr  10.  1970.  May  1.  1971.  Ju*»  1.  1974.  Apr  23.  1978. 
Dec  1,  1978.  Jan  19.  1962  «k)  Feb  19.  1967 
Aug  29.  1975  and  Feb  19.  1967. 


Jan,  28.  1974.  Dec  5.  1975.  Sept  26,  1978  Feb.  4, 
1981  and  Feb  19.  1987. 


Aug  8,  1975  and  Feb  19,  1987 

Sept,  13.  1974.  Sept  19.  1975  and  Feb  19.  1967 

Dec.  26.  1979  and  Feb  19.  1967 
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SMM  wd  kicalan 


Community  Na 


«Mes  0*  auMnmaMn/caneetlttion  ol  sat*  oi 
■ood  *iau>ance  in  communitv 


Specifl  nood  hazanl  arees  identrtied 


We«ef.  city  o(.  Washington  County  . 
Oregon 

Pendleton,  city  ol.  Umatilla  County  .. 


t^isonviHe.  city  ol,  ClacKamas  County 

Region  I 

Maine: 

GreenviHe.  township  ol.  Piscataquis  County 


Region  V 


CXn 


Sao.  viNage  ol.  Hamson  County _„ 

Bowefston^  viUage  ot,  Hamson  County.... 


Texas  Double  Oak.  town  ot.  Oenton  County... 

Region  VIM 

Colocado 

Ctiatlee  County.  Unmcofpoiatad  Areas 


Lanmef.  County.  Unincofpofated  Areas _ 


North  Dakota:  Center,  city  ol.  Okver  County... 

Region  K 
Hawaii.  Kauai  County.  Unmcocpotalail  Areas.. 


Oregon  Umamia  County  Unmcorporaled  Areas - 

Region  V 

Minnesota  North  Redwood  c4y  ol.  Redwood  County 

OhKr  Utoichswile.  etly  of.  Tuscarawas  County 


New  Ptvtm)etf)hm.  oly  ol  Tuscarawas  County 
New  Comentown.  v^fcge  ol  Tascarawas  County  . 

Sharonvnlle.  oty  ol  Haimltoo  County 


WteconsK* 

Crandon.  city  ol  Forest  County 

Hi>ton.  village  oi  Jackson  County... 

RegiOAM 

New  York 

Dear  Park,  town  ol  Orange  County,. 


HounsMd.  town  ol  JaMerson  County 

WJIstxxo,  town  ol  Essex  County 

tMoodbury.  town  oi  Orange  County. 

RegtonlV 

Georgia 

Alma,  city  ot  Bacon  County 

Cordele.  city  ol  Cnsp  County 

Effingham  County  Unmcorpoiated  Areas 

Region  V 

Michigan  Mamstee.  city  o*  Manstee  County 

Region  VI 

Oklahoma  Cache,  town  ol  Comanche  County 

Texas 

Bedlord.  city  ol  Tarrant  County  _ 


South  Houston,  city  ol  Mains  County 

WHIow  Park,  city  ol  Parker  County 

Region  VII 

Kan&as 

Bel  Aire,  city  ol  Sedgwick  County 

Junction  City,  city  ol  Geary  County 

Mississippi 

Bdoi.  city  of  Harnsoo  County 

Ocean  Spnngs.  city  ol  Jackson  County 


South    Carolina:    Graenwood    County    Unmcorporaled 
Areas 


1601248 
41021  IE 
410025C 

2304090 

390261C 
3902578 

481516C 

0602696 
0801 01 C 

3800788 
150002C 

4102048 

2703928 
390647 

3906^5 
390236C 


S50143B 
5501 87B 


360612C 

360340B 
360267B 
36Q640B 

130202B 
130214A 
130076B 

26013IB 

400048B 

480585C 

4803118 
481164A 

2009648 
200tt2C 

2852520 

285259D 
450094B 


...ido... 
...-►do.. 


Ml  rdi  4.  1967,  suspension  withdrawn.. 


_  do... 


.dOL 


.tti>... 
dt>... 


.  do.. 


do.. 


do.. 


da- 


do... 


do- 
do... 

do., 
da. 


da., 
do... 


M  ir.  18,  1987.  Suspension  Withdrawn.. 


Jo... 

.do... 


Jlo.. 


..do... 
dtk... 


.  ..da.. 


.  ..do... 
do.. 


.do... 
.do... 


do.. 

.do.. 

..do. 


do... 

,.da.. 


June  21.  1974,  Dec.  12.  1975  and  Feb.  19.  1987. 

May  4.  1973.  Sepi  26.  1975.  July  13.  1976.  Nov  3. 

1978.  Sept  1. 1981  and  Feb  9.  1987, 
Mar.  29.  1974.  «u»  6.  1976.  Jan  &  1962  and  Fab  19. 

1967. 


Feb.  14.  1975.  Feb  4.  1977.  Jan   18.  1984  and  »*ar  4, 
1967. 


May  3.  1974,  Jtly  30,  1976,  Mar,  6.  1982  and  Mar  4. 

1987.  I 

Aua  9. 1974.  Mky  26. 1976  and  t«ar  4.  1987 

June    19.   197^  JuM  22.    1982  and  Mar    4.    1987. 


1 3w  1977 


aLuw  4. 


1967. 


Dec,  27,  1974,  Apr  2.  1979.  Mar  18.  1986  and  Mar.  4. 
1987.  I 

Apr.  12,  1974.  Oec.  19.  1975  and  Mar  4.  1987. 
bee. 


Dec.  ao.  1974. 
1987. 


.  Sa  1977,  Now  4.  1961  and  Mar  4. 


June  15.  1978  «nd  Mar  4,  1984 


Auf).  30.  1974.  June  11.  1976  and  Jan  2,  1987. 

Nov  9.  1978,  Ju^  9,  1973,  June  1,  1979  and  Jan.  2. 
I   1967, 
J  May  21. 


1976.  Apnt  23,  1982  and  Jan  2.  1987. 


May  17,  1974.  May  21,  1976.  Oct.  27,  1978  and  Jan  2. 

1967 
Apr.  12,  1974,  May  28.  1976.  Juty  27,  1979  and  Jan.  2. 

1967. 

June  7,  1974,  Oct,  17.  1975.  and  Jan  2.  1967. 
May  17,  1974,  Mar  19.  1*76  M  Jan  2.  1987. 


17,  1974.  May  28.  1 


976.  Feb  4. 1977,  and  Mat.  18. 


May 
1987. 


Jaa  30.  1976  m<d  Mar  IB.  1987 
Nov.  8,  1974,  Jon.  25,  1978.  and  Mar  18.  1987. 
and  Mar  IS.  1967 


Miiy  31,  1974,  jpan:  ?,  1976, 1 


Jan.  26.  1974i  Feb  27,  1976.  and  Mar  16.  1967. 
Sept.  24,  1976  land  Mar.  16.  1967. 
Jon  2.  1978  and  Mar  18,  1987. 


May  24,  1976. 


Ihin.  4,  1976. 


and  Mar  16.  1987. 


17.  1974, 


Jul  30.  1976.  and  Mar  18.  1967. 


Dec.  28.  1973|  M.   16.  1977.  Apr.  17.  1984.  and  Mar 
18.  1987. 

June.  28.  19M,  Oct.  17.  1975,  and  Mar.  18.  1987 

Nov.  12.  1976  and  Mar  t&  1967. 


Mar.  18.  1985  and  Mar  18.  1967 

Feb.  1,  1974,  Sept  29,  1978.  and  Mar  IB.  1967. 

1 
Jun  27,  19701  Sept  11,  1970.  Jut  1.  1974.  Apr.  16. 
1976,  Aug.  «,  1980.  Mar.  15.  1984.  and  Mar  18. 
1987. 

Sept.  9.  1970.  Jul  1.  1974.  May  14.  1976.  Mar  1.  1964. 
and  Mar.  18, 1987. 

J«i.  20.  1978  and  Mar.  18.  1967. 
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SUt*  and  locaKDn 


IX 
CaMofma:  Hanlord.  Cdy  ol  Kings  County 

nsQlon  X 
Oiagon:  Cuny  County.  Unncorporatvd  Aims... 

NagkMiN 
Puerto  nico:  CommcnweaNh  o*  Puerto  Rie» 

Raglon  HI— MMnMl  C«nv«r*lonK 

Pennsylvania: 

Betl.  Townstop  o4  Westmoreland  County... 


Fainnew.  Townsh*i  ol  Metcec  County _.. 

Vandetbilt.  Borough  of  Fayette  County 

Wharton.  Township  ol  Fayette  County 

Mineral.  Township  ol  Verwrigo  County 

Cross  Creek.  Township  ol  Washington  Courtty 

Independence,  Township  of  Washingion  County.. 
New  Beaver.  Borough  ot  Lawrence  County 

Region  »-«IMmal  Convantons: 

Mame: 

Bremen,  Town  ot  Lincoln  County 

Dixmont,  Town  ol  Penobscot  County 

East  MiUmockel.  Town  ol  Penobscot  County...._ 

Orland,  Town  ol  Hancock  County  __ 

Sedgwick.  Town  o«  Hancock  County _ 


Stockton  Spnngs.  Town  ol  WaWo  County  ..„ 

SwanviHe.  Town  ol  Waldo  County 

Windsor,  Town  ol  Kennetiec  County _... 

Palemio.  Town  ol  WaWo  County _ _ 

Swans  Island.  Town  of  Hancock  County 

Vinaltiaven.  Town  of  Knox  County 

Easttxook.  Town  of  Hancock  County 

Brooklm.  Town  of  Hancock  County 

Region  R 
New  Yorli:  Tuppet  Lake.  Village  ol  Franklin  County.. 

Region  IN 
PenfisykMfaa: 

Liberty.  Borough  of  Tioga  County 

Nicholson.  Borough  o»  Wyoming  County 

WeslfieW,  Borough  ol  Tioga  County 

Region  VM 

South  DakoU:  Philo.  City  of  Haakon  County. 

Region  I    Minimal  Conversions 
Mame: 

Sidney.  Town  of  Kennet)ec  County 

Starks.  Town  of  Somerset  County 

Union.  Town  of  Knox  County _ 

Region  X 
Idaho:  Homedale.  City  ol  Owyhee  County 


Community  No. 


060088 

410062C 
720000 

4221 8SC 

421865A 
42 1620 A 
4216406 
422536B 
4221456 
4212026 
4224656 

2302146 

230381A 

2301636 

23028eA 

2302916 

230226A 

230267A 

23025 1B 

2302636 

230297 

230230A 

230281A 

2302756 

3602746 

4208226 
4209156 
4220936 

4600336 

2302746 
230372A 
2300806 

1601076 


Effective  dales  ol  auOionzation/cancallation  of  sale  ol 
flood  insurance  m  community 


do.. 


...do.. 


April  3.  1987.  Suspension  WMhdrawn.. 


January  1,  1987.  Suspension  W«Kkawn.. 


-do 

...do ._ 

..xto. 

..do 


Febnary  1.  1987.  Suspension  Withdrawn. 

jOo _ „.... 

do....- 


February  4.  1987.  Suspension  Withdrawn  - 
da _„ 


..do.. 


..do.. 
..do.. 
..do.. 
..do... 
..do.. 


March  1.  1987.  Suspension  Withdrawn... 

Jlo 

do...- 

do 


..do.. 


..do- 

do..... 

..do 


do... 


March  18,  1987.  Suspension 

do 

do 


Special  fkxxf  hazard  areas  identified 


do 


Code  for  rMdmg  fourth  cokjmn:  Emerg.— Emergency.  Reg.— Flegular  Susp  — SuspansKm.  Rem.— FtemstalamsnL 


Jun.  7.  1974.  July  11.  1975.  and  Mar   18.  1987 
Sept  13.  1974  and  Apr  3.  1978. 


Aug    1.    1978.  Aug    15.   1980.  July  2.   1981    Juty   19. 
1982.  Sept   16.  1962.  Apr   3.  1984.  and  Aug  5,  1966. 


Sept  13.  1974.  Sept  24.  1974.  Feb  13.  1981.  wtd  Jwi 
1.  1987 

Nov  29,  1974  and  Jan  1.  1987 

Jan.  31.  1975  and  Jan  1.  1987 

Jan.  24,  1975,  May  2.  1980.  and  Jan  1.  1967 

Jan.  31.  1975.  May  25.  1979.  and  Jan  1.  1987 

Sept.    13.    1974.   Nov.    12.    1976.   and  Feb    i.    1987. 

Sept  6.  1974.  July  23.  1976.  and  Feb.  1.  1987 

Jan.    31.    1975.    Aug.    29.    1980.    and   Feb     1.    1987 


Jan,  31,  1975.  Oct  8.  1976.  and  Feb.  4.  1987. 

Feb.  21.  1975  and  Feb.  4.  1987. 

Aug.  23.  1974.  July  9.  1976.  and  Feb  4.  1987 

Jan.  17.  1975  and  Fab  4.  1987 

Jan.  24.  1975.  Oct  25.  1977.  wd  Feb  4.  1987 

Feb.  7.  1975  and  Fab  4.  1987 

Fab.  7.  1975  and  Feb  4.  1967 

Jan  17.  1975,  Sept  17,  1976,  and  Feb  4  1987 

Apr.  1.1977  and  Mar  1.  1987 

Feb.  14.  1975  and  Mar  1.  1967 

Apr  18.  1975  and  Mar  1,  1987 

Apr.  18.  1975  and  Mar  1.  1987 

Dae  24. 1976  and  Mar  1.  1987 

May  31.  1974.  June  25.  1976.  and  Mar  i.  1987 

Sept  13,  1974.  June  11.  1976.  w<d  Mar  1.  1987. 

Jan.  17.  1975.  June  4.  1976.  and  Mar  1.  1987, 

Sept  20.  1974,  May  28.  1976.  and  Mar  1.  1887 

June  7,  1974,  Jan  16.  1976.  and  Mar  1,  1987 

Fab.  21.  1975,  Dec.  3,  1976.  and  Mar  18,  1987 

Apr  18,  1975,  Mar  18.  1987 

S«()t  20.  1974.  Sept  10.  1976.  and  Mw.  18.  1987 

Fab.  1.  1974.  Dec  19.  1975.  Mar  18.  1987. 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

A  dministration. 

|FR  Doc.  87-7339  Filed  4-2-87;  8:45  am) 

BILLING  CODE  mt-OS-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(FCC  87-931 

Reclassification  of  Class  B  and  C  FM 
Stations 

AGENCY:  Federal  Communications 
Commission, 


ACTION:  Clarification  of  Final  Rules  in 
BC  Docket  80-90. 

SUMMARV:  This  Public  Notice  explains 
how  the  Commission  is  implementing 
the  reclassification  of  class  B  and  C  FM 
stations  required  in  BC  Docket  80-90 
(see  48  FR  29486;  June  27,  1983).  In  that 
Docket,  existing  class  B  and  C  FM 
stations  were  given  until  March  1, 1987 
to  modify  their  facilities  to  meet  the 
minimum  facilities  required  for  such 
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stations  or  else  be  reclassified.  This 
Notice  has  been  prepared  to  advise  the 
public  as  to  how  the  various  aspects  of 
the  reclassification  are  being 
administered. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Kalagian,  (202)  632-2049  or  John 
Boursy.  (202)  634-6315. 
Wiltiam ).  Tricarico, 

Secretary. 

Reclassincation  of  FM  Facilities 
Pursuant  to  BC  Docket  80-90 

In  the  Report  and  Order  in  BC  Docket 
80-90,  94  FCC  2d  152  (1983),  the 
Commission  specified  a  minimum 
transmitting  antenna  height  above 
average  terrain  (HAAT)  of  300  meters 
and  a  minimum  effective  radiated  power 
(ERP)  of  100  kW  for  class  *C'  facilities. 
The  Report  and  Order  also  specified 
that  class  "B"  facilities  have  an  ERP 
which  exceeds  25  kW.  In  order  to 
provide  existing  stations  an  opportunity 
to  meet  these  minimums,  the 
Commission  indicated  that  existing 
stations  would  have  three  years  from 
the  effective  date  of  the  Report  and 
Order  (i.e.  March  1, 1984)  to  submit  an 
application  for  appropriate  minimum 
facilities  or  be  reclassified.  Thus,  to 
avoid  reclassification,  an  application 
proposing  minimum  class  'B'  or  'C 
facilities  must  have  been  received  by 
March  1, 1987.  Since,  however.  March  1, 
1987,  fell  on  a  Sunday,  the  Commission 
has  accepted  applications  to  meet  the 
class  'B'  and  'C  minimums  filed  by  the 
close  of  business  on  March  2, 1987, 
pursuant  to  47  CFR  1.4(i). 

This  Public  Notice  explains  how 
various  aspects  of  the  reclassification 
are  being  administered.  The  following 
example  covers  most  situations  which 
arose  during  the  reclassification  process. 

Consider  the  case  of  a  class  'C 
channel  currently  allotted  to  a  city.  The 
city  and  channel  are  listed  in  the  Table 
of  Allotments.  A  licensed  station 
operates  on  this  channel  with  facilities 
of  20  kilowatts  and  100  meters.  This 
station  also  has  a  construction  permit  to 
modify  its  facilities  to  increase  power  to 
100  kilowatts  but  remain  at  100  meters. 
An  application  was  filed,  by  the  close  of 
business  on  March  2, 1987,  to  modify  the 
construction  permit  to  operate  with 
facilities  of  100  kilowatts  and  400 
meters. 

The  reclassification  procedure  affects 
this  station  and  allotment  in  the 
following  way. 

(1)  The  license  is  reclassified  to  'C2'. 

(2)  The  construction  permit  is 
reclassified  to  "Cl". 

(3)  The  application  remains  classified 
as  'C. 


(4)  The  class  of  this  channel  in  the 
Table  of  Allotments  is  not  reclassified 
because  the  application  requesting  full 
class  'C  facilities  was  on  file  by  the 
close  of  business  on  March  2, 1987. 

Any  other  applicant  will  have  to 
protect  this  station's  licensed  site  as  a 
'C2',  the  site  of  its  construction  permit  as 
a  'Cl',  and  the  proposed  site  in  its 
application  as  a  'C.  The  eventual  grant 
of  a  license  to  this  station  for  the 
facilities  proposed  in  the  application 
will  retain  the  class  'C  channel  in  the 
Table  of  Allotments  and  the  station  will 
continue  to  operate  as  a  full  class  'C 
facility.  However,  if  the  application  is 
later  returned  or  dismissed,  the  class  of 
this  channel  in  the  Table  of  Allotments 
will  be  reclassified  to  'Cl'  to  reflect  the 
class  of  the  construction  permit.  Other 
applicaats  will  then  only  have  to  protect 
this  station's  licensed  site  as  a  'C2'  and 
the  site  of  its  construction  permit  as  a 
'Cl'.  Subsequently,  if  the  construction 
permit  expires,  the  class  of  the  channel 
in  the  Table  of  Allotments  will  be 
reclassified  to  'C2'  to  reflect  the  class  of 
the  existing  license.  Other  applicants 
will  then  only  have  to  protect  this 
station's  licensed  site  as  a  'C2'. 

Special  Cases 

Applicants  who  applied  before  March 
1, 1984,  and  were  in  hearing  as  of  the 
close  of  business  on  March  2, 1987,  and 
who  were  prevented  from  amending 
their  applications  to  upgrade  (heir 
facilities  because  of  their  status  in 
hearing,  will  have  90  days  after  the 
decision  in  that  proceeding  becomes 
final  to  amend  or  be  reclassified. 

A  class  'Cl'  station  can  have 
maximum  facilities  of  100  kilowatts 
(ERP)  and  299  meters  (HAAT).  This 
ERP-HAAT  combination  produces  a  1 
mV/m  contour  at  a  distance  of  72 
kilometers.  There  are  many  existing 
class  'C  stations  that  operate  with  an 
ERP  lesB  than  100  kilowatts  and  a 
HAAT  greater  than  300  meters  and 
whose  1  mV/m  contour  is  at  a  distance 
greater  than  72  kilometers.  These 
stations  exceed  the  equivalent  class  'Cl' 
maximum  but  they  do  not  meet  the 
Docket  80-90  requirement  of  100 
kilowatts  ERP  for  class  'C  These 
stations  will  remain  classified  as  'C 
pending  further  rulemaking  in  MM 
Docket  86-144,  which  proposes  an  index 
method  of  classification. 

Class  'B'  stations  with  their 
transmitters  located  in  Zone  2  are 
reclassified  to  'C  'Cl',  or  'C2',  as 
appropriate.  Similarly,  Class  'C  stations 
with  their  transmitters  located  in  Zone  1 
or  lA  are  reclassified  to  'B'  or  'Bl',  as 
appropriate.  The  allotment  will  carry  the 
classification  of  the  station's  license 


regardless  of  the  zoning  of  the  city  of 
license. 

We  recognize  that  many  applications 
filed  by  existing  stations  before  the  i 

March  2. 1987  deadline  to  specify  ' 

minimum  class  B  or  C  facilities  were  not 
reached  for  processing  by  the  March  2. 
1987  filing  deadline.  Should  such 
applications  be  found  deficient  after  this 
deadline,  we  believe  the  public  interest 
is  best  served  by  providing  these 
licensees  one  opportunity  to  correct  all 
deficiencies  in  their  applications  before 
the  application  is  returned.  Accordingly, 
upon  finding  a  defect  in  a  timely  filed 
application  seeking  to  meet  the  Class  B 
or  C  minimums,  the  staff  on  its  own 
motion  may  waive  the  "hard-look"  FM 
processing  rules  established  pursuant  to 
the  Report  and  Order  in  Docket  84-750, 
50  FR  19936  (1985).  and  notify  the 
applicant  of  the  defect.  The  applicant 
will  then  be  provided  30  days  to  correct 
the  noted  drficiency  and  any  other 
deficiences  which  may  exist  in  the 
application.  If  after  this  30  day  period 
the  application  still  contains 
deficiencies,  the  application  will  be 
returned  and  the  allotment  reclassified. 
Thereafter,  it  will  be  necessary  to 
submit  a  Petition  for  Rulemaking  in 
order  to  return  the  channel  to  its  prior 
classification. 

Other  Matters 

Reclassified  facilities  will  not  be 
issued  a  new  authorization  solely 
because  of  reclassification.  The 
Commission  will  issue  a  Public  Notice 
as  soon  as  possible  after  March  2, 1987, 
listing  those  facilities  reclassified.  When 
a  new  authorization  is  issued  for  any       , 
reason,  the  new  class  will  appear. 

The  reclassification  of  the  FM  Tables 
of  Allotments  (Sections  73.202  and 
73.504)  was  effective  as  of  the  close  of 
business  on  March  2, 1987.  The  Tables 
are  presently  being  modified  as 
necessary  to  indicate  the  highest  class 
of  the  authorized  or  proposed  facilities 
for  a  station  as  of  the  close  of  business 
March  2. 1987  and  shall  be  published  as 
soon  as  possible.  Subsequent  deletion  or 
dismissal  of  these  authorized  or 
proposed  facilities  will  also  be  reflected 
by  modifications  of  the  Tables. 

The  FM  Table  of  Allotments  will  also 
be  amended  to  reflect  the  use  of 
channels  by  those  stations  licensed  to  a 
community  within  15  miles  of  the 
allotment  (for  class  B/C)  or  10  miles  of 
the  allotment  (for  class  A)  under  the 
repealed  portion  of  §  73.203  of  the  Rules. 
The  allotment  will  therefore  coincide 
with  the  city  of  license.  In  addition,  all 
channels  will  henceforth  contain  a  class 
of  channel  next  to  the  numerical 
designation 


Fedei 
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The  reclassified  allotments  and 
assignments  in  the  Canadian  border 
area  will  be  notified  to  Canada  as  soon 
as  possible  after  March  2, 1987,  with 
class  ■C2'  stations  considered  as  class 
'B'  stations  under  the  U.S.-Canada  FM 
Agreement.  Since  the  U.S.-Mexico  FM 
Agreement  does  not  recognize  classes 
"Cl",  "CZ",  and  'Bl'.  no  notifications  to 
Mexico  of  reclassified  facilities  in  the 
Mexican  border  area  are  required. 

Class  "C  licensees  with  a  buffer  zone 
are  reminded  that  their  additional 
spacing  protection  of  16  km  expired  as 
of  the  close  of  business  on  March  2, 
1987,  except  for  those  in  hearing  as 
discussed  in  "Special  Cases"  above. 
Also,  any  pending  applications  on  file  as 
of  March  2, 1987,  which  specify  a 
transmitter  site  within  the  16  km  buffer 
zone  will  continue  to  be  protected 
against  proposals  in  rulemaking  for 
changes  to  the  FM  Table  of  Allotments. 

Questions  regarding  this  notice  should 
be  directed  to  Gary  Kaiagian  (202)  632- 
2049  or  John  Boursy  (202)  634-6315. 

Action  by  the  Commission  March  18. 
1987.  Commissioners  Fowler 
(Chairman).  Quello.  Dawson.  Patrick 
and  Dennis. 

[PR  Doc.  87-7146  Filed  4-2-87:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 
(Docket  No.  70357-7057] 

Pacific  Halibut  Fisheries— United 
States  Treaty  Indian  Tribes 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Emergency  interim  rule  and 
request  for  comment. 


summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  issues  an 
emergency  interim  rule  to  implement 
measures  recommended  by  the 
International  Pacific  Halibut 
Commission  (Commission)  and 
approved  by  the  Secretary  of  Commerce 
(Secretary)  to  govern  fishing  by  certain 
U.S.  treaty  Indian  tribes  in  the  Pacific 
halibut  fishery.  These  regulations 
establish  a  special  quota  and 
commercial  fishing  season  for  halibut  in 
the  Strait  of  Juan  de  Fuca  and  Pugef 
Sound  and  in  waters  off  the  State  of 
Washington  for  members  of  eleven  U.S. 
treaty  Indian  tribes. 

DATES:  This  rule  is  effective  April  1. 
1987,  until  modified,  superseded  or 


rescinded;  announcement  will  be  made 
in  the  Federal  Register.  Comments  are 
due  by  May  1, 1987. 

ADDRESS:  Send  comments  to  RoUand  A. 
Schmitten.  Director.  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  N.E..  BIN  C15700. 
Seattle,  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT 
Roiland  A.  Schmitten  at  206-526-6150. 
SUPPLEMENTARY  INFORMATION:  The 
Commission,  under  the  Convention 
between  the  United  States  of  America 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  Bering  Sea  [signed  at 
Ottawa,  Ontario,  on  March  2, 1953],  as 
amended  by  a  Protocol  Amending  the 
Convention  [signed  at  Washington,  DC, 
on  March  29, 1979],  recommended  at  its 
annual  meeting  on  January  26-29. 1987. 
that  the  government  of  the  United  States 
take  regulatory  action,  under  its 
domestic  law  and  separate  from  the 
Commission's  action,  to  provide  for  the 
United  States  special  obligation  to 
eleven  Indian  tribes  with  historical 
treaties  with  the  United  States 
containing  fishing  provisions. 

Those  recommendations,  which  have 
been  approved  by  the  Secretary,  include 
expanding  Subarea  2A-1  within  the 
Commission's  Regulatory  Area  2A,  the 
special  U.S.  treaty  Indian  fishing  area 
established  under  §  301.19  (51  FR  16471, 
May  2. 1986)  in  1986  off  the  Washington 
Coast,  to  include  waters  of  the  Strait  of 
Juan  de  Fuca  and  Puget  Sound; 
providing  a  suballocation  of  the  Area  2A 
quota  of  100.000  pounds  of  haUbut  to  the 
eleven  treaty  Indian  tribes  regardless  of 
where  it  is  caught  in  Regulatory  Area 
2A;  providing  an  additional  amount  of 
halibut,  not  to  exceed  50,000  pounds, 
which  may  be  made  available  to  the 
treaty  Indian  tribes,  if  necessary,  to 
allow  them  to  continue  fishing  until 
October  31. 1987,  if  the  tribal 
suballocation  of  100,000  pounds  is 
projected  to  be  taken  prior  to  then;  and 
setting  an  open  season  in  Subarea  2A-1 
commercial  halibut  fishing  by  the  tribes 
beginning  April  1,  and  closing  on 
October  31,  or  when  the  additional 
50,000  pounds  is  projected  to  be  taken, 
whichever  occurs  first. 

Consultation  was  had  with  the  Coast 
Guard  at  a  meeting  of  the  Pacific  Fishery 
Management  Council  on  March  11-13. 
1987,  in  Portland,  Oregon.  The  Secretary 
has  authority  to  promulgate  regulations 
which  are  in  addition  to  those  of  the 
Commission  under  the  Northern  Pacific 
Halibut  Act  of  1982, 16  U.S.C.  773c. 

The  regulations  establish  Subarea  2A- 
1  under  §  301.19  which  includes  the  off- 
reservation  halibut  fishing  areas  of  four 
treaty  Indian  tribes  in  the  ocean  off  the 


coast  of  Washington  and  in  the  Strait  of 
Juan  de  Fuca.  and  of  seven  treaty  Indian 
tribes  in  the  Strait  of  Juan  de  Fuca  and 
Puget  Sound.  Subarea  2A-1  is  not 
intended  to  describe  precisely  the 
historic  off-reservation  halibut  fishing 
places  of  all  treaty  Indian  tribes,  as  the 
location  of  those  places  has  not  been 
fully  determined.  The  regulations  also 
provide  a  tribal  suballocation  of  100.000 
pounds  of  the  total  Area  2A  quota.  If  it 
is  projected  that  the  tribal  suballocation 
of  100.000  pounds  will  be  taken  prior  to 
October  31,  then  an  additional  amount 
of  halibut  will  be  made  available  to  the 
tribes  sufficient  for  them  to  continue 
fishing  until  the  October  31  closing  date, 
but  in  no  event  will  this  additional 
amount  exceed  50,000  pounds.  If  the 
tribal  suballocation  of  100,000  pounds 
and/or  the  additional  poundage  made 
available  for  the  tribes  is  not  taken  by 
the  tribal  fishery,  then  it  will  be  allowed 
to  remain  unharvested  to  benefit  the 
resources  and  will  not  be  made 
available  to  other  users. 

These  regulations  supersede  the  1986 
treaty  Indian  halibut  regulations  which 
were  published  at  51  FR  16471,  May  2. 
1986,  and  codified  as  50  CFR  301.19. 

This  is  the  second  year  for  which  a 
special  allocation  of  halibut  has  been 
established  for  harvest  by  U.S.  treaty 
Indians.  The  1987  suballocation  is  not 
intended  to  equal  half  of  the  exploitable 
biomass  of  halibut  within  Subarea  2A-1. 
nor  does  the  1987  suballocation 
represent  any  party's  view  of  the  eleven 
treaty  Indian  tribes'  treaty  entitlement 
to  share  in  the  Area  2A  halibut  fishery. 

The  regulations  establish  a  special 
commercial  season  in  Subarea  2A-1 
beginning  April  1  and  ending  October 
31.  or  when  a  tribal  harvest  of  100.000 
pounds  of  halibut  is  reached,  whichever 
occurs  first.  Additional  poundage,  not  to 
exceed  50,000  pounds,  may  be  made 
available  to  allow  fishing  to  continue 
until  October  31.  This  season  is 
designed  to  maximize  the  tribes' 
opportunity  to  harvest  their  1987 
allocation.  The  regulations  also 
establish  a  special  U.S.  treaty  Indian 
tribal  subsistence  and  ceremonial 
season  in  Subarea  2A-1  which  begins  on 
April  1  and  ends  on  December  31, 1987. 
After  the  tribal  allocation  is  taken  or 
after  October  31, 1987,  whichever  occurs 
first,  this  subsistence  and  ceremonial 
fishery  allows  tribal  members  to  take 
and  retain  up  to  two  halibut  per  day 
caught  on  hook-and-line  gear,  but  not 
sell  the  fish  caught.  Treaty  Indians  of 
the  eleven  tribes  will  fish  under  their 
respective  tribe's  licensing  and 
identification  requirements  and  will 
display  on  readily  observable  boat 
plaques  and  carry  on  the  individual 
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persons  of  each  tredty  Iniiidn  fisher  the 
standard  treaty  vessel  and  treaty  Indian 
identification. 

The  regulations  are  time  critical  and 
require  implementation  without  prior 
public  comment  and  without  delaying 
their  effectiveness  although  public 
comment  has  been  invited  for  30  days 
after  their  effective  date.  They  are  the 
result  of  intricate  negotiations  following 
a  lawsuit  filed  by  the  Makah  Tribe  in 
1985  to  force  the  federal  government  to 
protect  their  asserted  treaty-protected 
halibut  fishing  rights,  and  threats  of 
similar  litigation  by  other  of  the  eleven 
tribes.  Given  the  protracted  and  bitter 
litigation  over  treaty  Indian  salmon 
fishing  rights,  now  in  its  nineteenth  year, 
the  Commission  determined  that  it  was 
in  the  best  interests  of  the  United  States 
and  the  halibut  fishery  to  cooperatively 
establish  a  special  season  and 
suballocation  for  treaty  Indian  tribes, 
beginning  in  1986.  The  Commission's 
recommendations  in  1987  were  based  on 
the  outcome  of  a  series  of  meetings  with 
all  affected  parties,  including  the  tribes, 
the  Stale  of  Washington,  and  segments 
of  the  non-Indian  halibut  fishing 
community. 

For  several  reasons,  the  Commission's 
recommendations  do  not  include  an 
industry  recommendation  that  any 
unused  portion  of  the  treaty  Indian 
suballocation  be  made  available  to  the 
non-Indian  commercial  and  recreational 
halibut  fisheries  in  Area  2A.  First,  the 
Commission  and  the  United  States  could 
not  determine  a  practical  means  of 
implementing  this  proposal  during  the 
1987  season.  This  is  due  to  the  difficulty 
in  determining  the  timing,  location,  and 
magnitude  of  the  treaty  Indian  fishery, 
making  it  difficult  to  determine  during 
the  time  non-Indian  fisheries  are 
ongoing  what,  if  any,  portion  of  the 
suballocation  will  remain  unused  at  the 
end  of  the  treaty  Indian  season.  Second, 
a  means  for  providing  a  fair  and 
enforceable  division  between  the 
commercial  and  recreational  segments 
of  the  industry  of  any  unused  treaty 
harvest  could  not  be  determined  in 
advance.  Third,  regulatory  agencies  are 
unable  to  specifically  project  and  limit 
the  harvest  of  recreational  fisheries  in 
Area  2A. 

The  Commission's  recommendations 
and  these  implementing  regulations  are 
the  popularly  preferred  alternative  to 
'  continued  litigation  for  this  season.  It 
was  the  Commission's  recommendation 
and  the  common  understanding  of  the 
affected  parties  that  regulations  would 
be  promulgated  in  time  to  provide  for  a 
treaty  Indian  commercial  halibut  fishing 
season  beginning  on  April  1, 1987. 


Without  emergency  implementation  of 
the  regulations,  treaty  Indian  halibut 
fishing  will  be  prevented  until  April  30, 
1987,  for  the  four  coastal  tribes  and  until 
July  10, 1P87,  for  the  Puget  Sound  Tribes. 
April  30  was  the  opening  date  for  the 
commercial  season  for  the  four  coastal 
tribes  under  the  1986  treaty  Indian 
regulations,  and  July  10  is  the  beginning 
of  the  regularly  scheduled  commercial 
season  for  all  citizens  in  Regulatory 
Area  2A  in  1987.  Failure  to  promulgate 
the  regulations  effective  immediately 
would  negate  the  Commission's  action, 
breach  the  agreement  reached  among 
the  affected  parties,  undermine  the 
Federal  government's  credibility,  and 
force  the  matter  to  the  attention  of  the 
courts. 

Classirication 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  that 
this  rule  js  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Northern  Pacific  Halibut  Act 
and  other  applicable  law,  including  the 
U.S.  obligations  to  Canada  and  to  U.S. 
treaty  Indians. 

Absent  emergency  issuance  of  this 
rule,  tribal  commercial  fishing  would  be 
prevented  until  April  30. 1987  for  the 
four  coastal  tribes  and  until  July  10, 1987 
for  the  Puget  Sound  tribes.  Given  the 
time  constraints,  treaty  obligations  and 
international  obligations  under  the 
Protocol,  the  Assistant  Administrator 
finds  there  is  good  cause  to  promulgate 
these  regulations  on  an  emergency  basis 
and  that  it  is  impracticable  and  contrary 
to  the  public  interest  in  resolving 
litigation  issues  to  require  notice  and 
public  comment  or  to  delay  the  effective 
date  of  the  regulations  under  the 
provisions  of  section  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act. 

The  policy  of  NOAA  is,  whenever 
practicable,  to  afford  the  public  an 
opportuBity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regardiiig  this  rule  to  the  Regional 
Director  at  the  address  above. 
Commeats  must  be  received  by  the  date 
specified  above.  Submitted  comments 
will  be  considered  by  the  Secretary  in 
the  forniulation  of  future  regulations. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(l]  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  order.  In 
addition,  NMFS  has  determined  that  this 
rule  is  i|ot  a  major  rule  within  the  terms 


of  E.0. 12291  because  it  will  not  have  a 
major  effect  on  the  economy  and  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  Stale  or  local 
government  agencies  or  geographic 
regions.  This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  prior  public  comments. 

The  implementation  of  a  treaty  Indian 
fishery  by  these  regulations  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(c)  of  the  National 
Environmental  Policy  Act. 

This  rule  does  not  contain  any 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  50  CFR  Part  301 

Fisheries,  Fishing,  Treaties,  Reporting 
and  recordkeeping  requirements. 

Dated:  March  31, 1987. 
Carmen  |.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Manogement.  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  301  is  amended 
as  follows: 

PART  301— [AMENDED] 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  5,U.S.C.  5;  TIAS  2900;  16  U.S.C. 

773-773k.  I 

2.  Section  301.19  is  revised  to  read  as 
follows: 

§  301.19    United  States  treaty  Indian  tribes. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  implement  the 
recommendations  of  the  International 
Pacific  Halibut  Commission  (IPHC)  to 
govern  fishing  for  halibut  by  eleven 
United  States  treaty  Indian  tribes  in 
certain  marine  fishing  areas  off  the  , 
coast  of  Washington,  in  the  Strait  of 
Juan  de  Fuca,  and  in  Puget  Sound. 

(b)  Relation  to  other  laws.  Except  as 
provided  in  this  section,  all  regulations 
of  the  IPHC  in  this  part  apply  to  halibut 
fishing  by  members  of  United  States 
treaty  Indian  tribes. 

(c)  Definitions.  For  purposes  of  this 
Part  301.  United  States  treaty  Indian 
tribes  means  the  Makah.  Quileute.  Hoh.  < 
and  Quinault  tribes  located  along  the 
north  Washington  coast,  the  Lower 
Elwha  Klallam,  Jamestown  Klallam,  and 
Port  Gamble  Klallam  located  along  the 
Strait  of  Juah  de  Fuca.  and  the  Lummi. 
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Swinomish,  Tulalip,  anu  axoKomish 
Tribes  located  along  Puget  Sound  in  the 
State  of  Washington. 

(d)  Area.  Within  IPHC  Regulatory 
Area  2A,  Subarea  2A-1  includes  waters 
under  United  States  jurisdiction  off  the 
coast  of  Washington  from  the  U.S.- 
Canada border  south  of  46°53'18"  N. 
latitude  (Point  Chehalis|  along  the 
Pacific  coast  and  east  through  the  Strait 
of  Juan  de  Fuca  to  include  the  waters  of 
Puget  Sound.  Within  Subarea  2A-1, 
boundaries  of  a  tribe's  fishery  may  be 
revised  as  ordered  by  a  Federal  court. 


Tnbe 


Makah. 


Ouleule 


QunauN. 


L  Elwtia.. 


Jamestown  . 


Port  Gamble 


Lummi.. 


Swmomish 


Tula%) 


Boundanes 


North  of  48-02-15-  N  latitude  INonnigan 
MemonaO,  west  ol  longitude  123-4230- 
W    and  east  ol  125  4400'  W   toogrtude 

Between  4e'07  30'  N  latitude  (Sand  Pomi) 
and  47-31  42-  N  latitude  (Oueets  Rivef). 
and  east  ol  125'44  00'  W  kxigMude 

Between  47-54-lB-  N  latitude  (OuHayute 
P-wf)  and  47-2V  OO'  N  latitude  (Ountault 
River),  and  east  o(  125  44  00"  W  lon(>- 
lude 

Between  47'4006-  N  latitude  (Destruction 
Island)  and  46  53  18'  N  latitude  (Point 
Chehalis).  and  east  ol  12S°44'00'  W  lon- 
gitude 

Trx)se  localioos  m  itie  Strait  o»  Juan  de 
Fuca  and  Pugel  Sourx)  as  delermmed  m 
or  m  accordance  wmi  Tmal  Decision  No  1 
and  subsequent  orders  m  UnMed  Stales  v. 
Washmglon.  364  F  Supp  312  (WD 
Wash  1974).  and  particularty  at  459  F. 
Supp  1049  and  1066  and  626  F  Supp 
1443.  to  be  places  at  which  the  Lower 
Elwha  Tnbe  may  taKe  toh  under  nghts 
secured  by  treaties  with  ttw  United  Stales 

Those  locations  m  the  Sua*  ot  Juan  de 
Fuca  and  Puget  Sound  as  determined  m 
or  m  accordance  with  Final  DeosKin  No  1 
and  sobsequerM  orders  m  Unned  Stales  v 
Wash»>gton.  384  F  Supp  312  (WD 
Wash  1974),  and  particular  at  626  F. 
Supp  1486.  and  lo  be  places  at  which  itte 
Jamestown  Tnbe  may  lake  fish  ur>der 
nghts  secured  by  treaties  with  the  Umted 
Stales 

Those  locations  m  the  Strait  ol  Juan  de 
Fuca  and  Puget  Sound  as  determined  m 
or  m  accordarx»  with  Fmal  DecM»r  No  1 
and  subsequerM  orders  m  Unrted  States  v 
Washmglon,  384  F  Supp  312  (WD 
Wash  1974).  and  partiojlarly  at  62«  F. 
Supp  1442,  to  be  places  at  which  ihe 
Port  Gamble  Tnbe  may  lake  fish  under 
nghts  secured  by  uealies  with  the  United 
Suies 

Those  locations  in  me  Strait  ol  Juan  de 
Fuca  and  Puget  Sound  as  determined  n 
or  m  accordance  with  Final  Deosnn  No.  1 
and  subsequent  orders  m  United  States  v. 
Washington,  384  F  Supp  312  (WD. 
Wash  1974)  and  particularty  at  384  F. 
Supp  360,  10  be  places  at  which  Iha 
Lummi  Tnbe  may  lake  fish  under  nghts 
secured  by  treaties  with  the  Unrted  Stales 

Those  kxalions  m  the  Stran  ol  Juan  de 
Fuca  and  Pugel  Sound  at  determined  m 
or  in  accordance  with  Fmal  Oecisaon  No.  I 
and  subsequent  orders  m  United  Slates  v 
Washington,  384  F  Supp  312  (WD 
Wash  1974).  and  particularty  al  459  F 
Supp  1049,  10  be  places  at  which  the 
Swmomish  Tnbe  may  lake  fish  under 
rights  secured  by  treaties  with  ihe  United 
Slates 

Those  tocations  m  t»>e  Strait  ol  Juan  de 
Fuca  and  Pugel  Sound  as  deterrrwted  m 
or  m  accordance  with  Final  Decttion  No  1 
and  subsequent  orders  m  United  Slates  v 
Washmglon,  384  F  Supp  312  (W  D 
Wash  1974),  and  particularly  at  626  F, 
Supp  1531-1532,  10  be  places  at  which 
the  Tulakp  Tnbe  may  take  fish  under  nghts 
secured  by  treaties  with  the  Unrted  Stales 


Tnbe 


Boundanes 


Skokormsh Those  locations  m  ihe  Str«t  of  Juan  de 

Fuca  and  Puget  Sound  as  delernimed  m 
or  m  accontance  with  Fmal  Decision  l4o  1 
and  subsequent  orders  m  Unrted  Slates  v 
Washmglon.  384  F  Supp  312  (WD 
Wash  1974),  and  particuiarty  at  348  F 
Supp  377,  to  be  places  al  which  the 
Skokormsh  Tnbe  may  lake  fish  under 
nghts  secured  by  treaties  wilh  the  Unoed 
States 


(e)  Quota.  Of  the  total  allowable  catch 
in  IPHC  Regulatory  Area  2A.  100.000 
pounds  (46  metric  tons)  is  suballocated 
to  the  U.S.  treaty  Indian  tribes 
regardless  of  where  the  fish  are  taken  by 
those  tribes  in  Regulatory  Area  2A.  If  it 
is  projected  that  the  treaty  tribal 
suballocation  of  100.000  pounds  will  be 
taken  prior  to  October  31,  then  an 
additional  amounts  offish  is  available 
to  the  tribes  sufficent  for  them  to  reach 
the  October  31. 1987,  closing  date,  but  in 
no  event  will  this  additional  amount 
exceed  the  50,000  pounds  (23  metric 
tons)  made  available  for  this  purpose  by 
the  IPHC.  All  fish  taken  by  members  of 
U.S.  treaty  Indian  tribes  in  Subarea  2A 
during  the  season  described  in 
paragraph  f(l)  of  this  section  will  count 
toward  this  quota  whether  or  not  the 
fish  are  sold. 

(f)  Seasons.  (1)  For  members  of  U.S. 
treaty  Indian  tribes,  the  commercial 
fishing  season  in  Subarea  2A-1  will 
commence  on  April  1  and  terminate  on 
October  31  or  when  a  total  tribal  harvest 
of  100,000  pounds  is  reached  as 
specified  in  paragraph  (e)  of  this  section, 
whichever  occurs  first.  The  IPHC  will 
monitor  catch  and  effort  data  in  the 
treaty  Indian  fishery  during  the  season. 
If  at  any  time  during  the  season  it  is 
projected  that  the  treaty  Indian  harvest 
will  reach  100,000  pounds  prior  to 
October  31,  then  an  additional  amount 
of  halibut  will  be  made  available  to  the 
tribes  sufficient  to  allow  them  to 
continue  fishing  until  October  31,  but  in 
no  event  will  this  additional  amount 
exceed  50,000  pounds.  If  the  additional 
50,000  pounds  is  projected  to  be  taken, 
the  Secretary  will,  by  publishing  a 
notice  in  the  Federal  Register,  close  the 
treaty  Indian  halibut  fishery  as  of  the 
date  50,000  pounds  is  projected  to  be 
taken.  Following  closure  of  the  treaty 
Indian  commercial  halibut  fishing 
season,  no  person  authorized  to  fish  for 
halibut  by  a  United  States  treaty  Indian 
tribe  may  fish  for  halibut  except  as 
authorized  by  paragraph  (b)(2)  of  this 
section. 

(2)  For  members  of  the  U.S.  treaty 
Indian  tribes,  a  subsistence  and 
ceremonial  fishing  season  in  Subarea 
2A-1  will  commence  on  April  1.  and 
terminate  on  December  31.  After  the 
treaty  Indian  halibut  quota  is  taken  or 


after  October  31. 1987,  whichever  occurs 
first,  treaty  Indians  may  take  and  retain, 
but  not  sell,  up  to  two  halibut  per  day 
caught  on  hook  and  line  gear. 

(g)  Size  limit.  All  halibut  taken  and 
retained  by  treaty  Indians  during  the 
commercial  fishing  season  specified  in 
paragraph  (f)(1)  of  this  section  must, 
with  the  head  on,  be  a  minimum  of  32 
inches  (81.3  cm)  as  measured  in  a 
straight  line,  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with  the 
mouth  closed,  to  the  extreme  end  of  the 
middle  of  the  tail,  or,  with  Ihe  head 
removed,  be  a  minimum  of  24  inches 
(61.0  cm)  as  measured  from  the  base  of 
the  pectoral  fin  at  its  most  anterior  point 
to  the  extreme  end  of  the  middle  of  Ihe 
tail,  as  illustrated  in  the  schedule. 

(h)  Identification  of  U.S.  treaty  Indian. 
Any  member  of  a  U.S.  treaty  Indian 
tribe  as  defined  in  paragraph  (c)  of  this 
section  who  is  fishing  under  this  part 
must  have  in  his  or  her  possession  a 
valid  treaty  Indian  identification  card 
issued  under  25  CFR  Part  249,  Subpart  A 
and  must  not  fish  except  from  a  vessel 
properly  identified  and  marked  with  the 
treaty  Indian  vessel  identification 
required  under  25  CFT^  Part  249,  Subpart 
A. 

(FR  Doc.  87-7336  Filed  3-31-87;  11:22  am] 

BILUNG  CODE  3S10-23-M 


50  CFR  Parts  611,  672,  and  675 
1  Docket  No.  61238-6238] 

Foreign  Fishing;  Groundfish  of  the  Gulf 
of  Alaska;  Groundfish  of  the  Bering 
Sea  and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Emergency  interim  rule: 
extension  of  effective  date. 

summary:  An  emergency  rule  amending 
regulations  implementing  the  Fishery 
Management  Plans  (FMPs)  for 
Groundfish  of  the  Gulf  of  Alaska  and 
the  Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Areas  is  in  effect 
through  March  31, 1987.  The  Secretary  of 
Commerce  (Secretary)  extends  this  rule 
for  50  CFR  Part  672  through  April  7, 1987 
and  for  50  CFR  Parts  611  and  675 
through  April  15, 1987.  This  extension  is 
necessary  under  the  Gulf  of  Alaska  FMP 
to  continue  the  harvest  limits,  the 
procedure  for  setting  prohibited  species 
catch  (PSC)  limits,  and  the  closure  of 
specified  areas  around  Kodiak  Island  to 
non-pelagic  trawling.  This  extension  is 
also  necessary  under  the  Gulf  of  Alaska 
and  Bering  Sea  FMPs  to  continue  the 
requirement  for  weekly  catch  reports 
from  all  U.S.  catcher/processor  and 
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mothership  vessels.  These  actions  are 
intended  as  conservation  nFteasures  that 
respond  to  the  best  available  biological 
and  socioecoaomic  infornnation  on  the 
status  of  the  groundfisb  fisheries  and  are 
intended  to  provide  for  full  development 
and  utilization  of  the  existing  groundfish 
resources  while  protecting  fishery 
resources  important  to  other  fishermen. 
EFFECTIVE  DATES:  The  effective  date  for 
the  rule  published  oo  January  6, 1987,  is 
extended  from  April  1. 1987,  through 
April  15, 1987. 

FOR  FURTHER  INFORHUTtON  CONTACT: 
Ronald  ].  EJerg  (Fishery  Management 
Biologist.  NMFS).  907-586-7230. 
SUP9L£MEMTAI«Y  INFORMATtOM:  Under 
section  305(e)  of  Ihe  Magnoson  Fishery 
Conservation  and  Management  Act,  the 
Secretary  issued  an  emergency  rule 
effective  on  January  1. 1987  (52  FR  422, 
January  6, 1967)  to  allow  actiorts  as 
summariaed  above.  The  Secretary,  in 
agreement  with  the  North  Pacific 
Fishery  Management  Council  at  its 
March  1987  meeting,  extends  this 
enr»ergency  rule  under  Magnuson  Act 
section  3d5(e)|3)(B).  The  reasons  for 
these  actions,  which  are  discussed  in  the 
preamble  to  the  emergency  rule.  stiR 
continue. 

The  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  Order.  This  rule  is 
being  reported  to  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  following  the 
procedures  of  that  Order  is  not  possible. 

(16U.S.Cl801efse9L) 

List  of  Subjects  in  50  CFR  Parts  »11,  »72, 
and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  31. 1987. 
Carmen  ).  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 
|FR  Doc.  87-7425  Fried  3-31-«7;  5:10  pmj 
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50  CFR  Part  642 
(Docket  l4o.  61233-62331 

Coastal  Migratory  Pelagic  Resources 
of  ttie  Gulf  of  Mexico  and  ttie  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
action:  Emergency  interrm  rule; 
extension  of  effective  date. 

summary:  An  emergency  interim  rule 
amending  the  regulations  for  the  Fishery 


Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic  (FMP) 
is  in  effect  through  March  31, 1987.  The 
Secretary  of  Commerce  (Secretary) 
extends  this  rule  for  an  additional  90 
days  (through  June  29. 1987)  and 
modifies  fte  rule  to  discontinue 
commercial  quotas  in  the  exclusive 
economic  zone  (EEZ).  The  intended 
effect  of  extending  and  modifying  the 
rule  is  to  prohibit  overfishing  the 
Spanish  mackerel  resource  while  it  is 
concentrated  off  the  Florida  coast. 
EFFECTtVt  DATES:  April  1. 1987,  through 
June  29. 1987. 

ADDRESS:  Copies  of  docmoents 
supporting  this  action  may  be  obtained 
from  and  comments  oo  this  rule  may  be 
sent  to  W.  Perry  Allen,  Southeast 
Region,  National  Marine  Fisheries 
Service.  9450  Koger  Boulevard.  St. 
Petersburg.  FL  33702. 
FOR  FURTHBI  MFORMATtON  COfffTACr: 
William  N.  LindalL  813-893-3722. 
SUPPtaMCNTARV  MFORMATKNC  Under 
section  3a5(e)(2)(B)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  the  Secretary 
proBoolgated  an  emergency  rule  (52  FR 
288,  January  5, 1987)  for  90  days,  through 
March  31, 1987)  to  address  an 
emergency  in  the  Spanish  mackerel 
fishery.  The  Secretary  extends  this 
emergency  rrrie  for  an  additional  90  days 
under  section  30S(eK3)(B)  of  the 
Magnuson  Act  because  the  coirditions 
justifying  the  emergency  action 
continue. 

The  iniAiai  emergency  rule  established 
(1)  commercial  quotas  for  the  Gulf  of 
Mexico  and  the  South  Atlantic  and  (2) 
bag  limits  for  recreational  fishermen. 
The  commercial  quota  for  the  Adantic 
area  was  projected  to  be  reached,  and 
the  fishery  was  closed,  on  January  14. 
1987  (52  FR  2113.  January  2a  19*7).  The 
commercial  quota  in  the  eastern  zone  of 
the  Gulf  of  Mexico  is  projected  to  be 
reached  soon. 

At  meetings  of  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Councils)  during  January  and 
March  1987.  the  Council  concluded  that 
an  emergency  continues  to  exist  with 
regard  to  the  Spanish  mackerel  fishery. 
The  Councils  therefore  recommended 
extending  the  emergency  rule  for  an 
additional  90  days  and  recommended 
that  the  rule  be  modified  to  discontinue 
the  commercial  quotas  for  Spanish 
mackerel  in  the  Gulf  of  Mexico  EEZ.  The 
Councils  reasoned  that  the  small 
remaining  commercial  quota  for  the  Gulf 
of  Mexico  coold  be  taken  within  the 
nine  nautical  imles  of  water  onder 
Florida's  jurisdiction  where  the  majority 
of  (he  commercial  catch  normally 


occurs.  The  Councils  also  recommended 
that  during  the  extension  of  the 
emergency  rule  the  sale  of  Spanish 
mackerel  cau^t  in  the  EEZ  under  the 
bag  limit  should  be  allowed  only  in 
accordance  with  the  laws  and 
regulations  of  the  Stale  where  landed. 
The  Secretary  reviewed  these 
recommendaticns  and  concluded  that 
such  action  would  be  consistent  with 
the  provisions  of  the  Magnuson  Act  and 
other  applicable  Federal  law.  This 
action  will  assure  protection  of  the 
Spanish  mackerel  resource  in  the  EEZ. 

A  detailed  discussion  of  the 
background,  issues,  regulations,  and 
classification  of  the  rulemaking  is  set 
forth  in  the  initial  emergency  interim 
rule  and  is  not  repeated  here. 

Except  as  modified  below,  all 
provisions  of  the  emergency  rule  remain 
effective  through  June  2a  1987. 

This  extension  of  an  emergency  rule  is 
exempt  from  the  normal  review 
proceidures  of  Executive  Order  12291  as 
provided  in  section  8(aJ(l)  of  that  order. 
It  is  being  reported  to  the  Director, 
Office  of  Marragement  and  Budget,  with 
an  explanation  of  why  it  is  uot  possible 
to  follow  the  procedures  of  that  order. 

List  ol  Subjects  m  5B  CFR  Part  642 

Fisheries.  Fishing. 

Dated.  March  31. 1987. 
Carmen  |.  Bloodin, 

Deputy  Assislart  Administrator  For  Fisheries 
Resource  Mcwagement.  National  Marine 
Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  M2  is  amended  as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
Of  MEXICO  AND  THE  SOUTH 
ATLANTIC  I 

1.  The  authority  citation  for  Part  642 
continues  to  read  as  follows; 

Aulfaority:  16  U.S.C  1801  el  set}. 

2.  In  §  642.7,  paragraphs  (a)  (31)  and 
(32)  are  removed  and  new  paragraphs 
(a)  (31),  (32),  and  (33)  are  added,  to  be 
effective  from  April  1. 1987,  through  June 
29, 1967,  to  read  as  follows: 

i  642.7    ProMbilions. 

(a)  •  *  * 

(31)  Have  in  possesion  Spanish 
mackerel  in  or  from  the  EEZ  in  excess  of 
the  bag  limit  specified  in  §  642.28(g); 

(32)  Purchase,  sell,  barter,  trade,  or 
accept  in  trade  Spanish  mackerel 
harvested  in  the  EEZ  except  as  provided 
in  5  842.28(h): 

(33)  Operate  a  vessel  that  fishes  for 
Spanish  mackerel  in  the  EEZ  with 
Spanish  mackerel  aboard  in  excess  of 
the  cumulative  bag  hmit,  based  on  the 
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number  of  persons  aboard,  applicable  to 
the  vessel. 

§  642.21    (Amended] 

3.  In  §  642.21,  paragraphs  (g)  and  (h) 
are  removed. 

4.  in  §  642.28,  paragraphs  (g)  and  (h) 
are  revised,  to  be  effective  from  April  1. 
1987.  through  June  29. 1987,  to  read  as 
follows: 

§  642.28    Bag  and  possession  Htnits. 
***** 

(g)  Spanish  mackerel  bog  limit.  All 
persons  who  fish  for  Spanish  mackerel 
in  the  EEZ  are  limited  to  possessing  four 
Spanish  mackerel  per  person  per  trip 
except  as  provided  under  §  642.24(b). 

(h)  Sale  of  catch.  Spanish  mackerel 
taken  in  the  EEZ  under  the  bag  limit  in 
paragraph  (g)  may  be  sold  upon  landing 
only  in  those  States  where  State  laws 
and  regulations  authorize  the  sale  of 
Spanish  mackerel  harvested  from  State 
waters. 
*        •        *        ♦        * 

|FR  Doc.  87-7426  Filed  3-31-87:  4:57  pmj 

BILUNG  CODE  3S10-22-M 


50  CFR  Part  652 
[Docket  No.  61109-7026] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries;  Adjustment  of  Fishing  Time 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  adjustment  of  surf 
clam  fishery  time. 

summary:  NOAA  issues  this  notice  to 
specify  allowable  fishing  time  for  surf 
clams  at  24  hours  for  the  second  quarter 


of  1987  for  vessels  harvesting  surf  clams 
in  the  Mid-Atlantic  Area  of  the 
exclusive  economic  zone.  This  action 
will  provide  flexibility  to  operators  in 
the  use  of  fishing  time  during  this  period. 
The  intended  effect  is  to  match  fishing 
effort  to  the  available  quota  for  the  area. 
DATES:  This  notice  is  effective  April  5 
through  July  2, 1987. 
ADDRESS:  Select  fishing  periods  by 
writing  to  Surf  Clam  Plan  Coordinator. 
National  Marine  Fisheries  Service. 
Management  Division.  2  State  Fish  Pier. 
Gloucester,  Massachusetts  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Nicholls,  617-281-3600  ext.  263. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fisheries 
contain  at  §  652.22(a)(3)  a  provision 
allowing  the  Regional  Director  to  revise 
allowable  fishing  times  to  promote 
fishing  for  surf  clams  throughout  the 
year  with  a  minimum  of  changes. 
Because  of  the  limited  amount  of  fishing 
time  possible,  considering  the  quota  and 
fleet  capacity,  the  Regional  Director 
during  the  first  quarter  of  1987  decided, 
with  the  unanimous  support  of  the 
Council,  to  allocate  fishing  time  by 
quarter  and  allow  each  operator 
flexibility  to  schedule  that  time  to  best 
advantage.  This  program  is  being 
continued  in  the  second  quarter  with 
some  modifications  required  to  promote 
enforcement. 

Each  operator  is  allotted  24  hours  of 
fishing  time  for  the  second  quarter.  That 
time  must  be  scheduled  in  four  six-hour 
periods,  which  may  be  taken  on  any  four 
separate  days  during  the  normal  daily 
and  weekly  surf  clam  fishing  times 


established  in  §  652.22(a)  (1),  (2),  and  (3). 
Letters  of  authorization  required  under 
§  652.22(a)(2)  have  been  provided  to 
vessel  owners  to  carry  out  this  effort 
management  program.  Each  operator 
must  select  each  fishing  period  at  least 
fifteen  days  in  advance  of  the  intended 
date  of  operation  in  writing  (see 
ADDRESS).  Immediately  after  the 
period  has  been  scheduled,  the  operator 
must  write  the  date  of  the  period  in 
indelible  ink  on  the  letter  of 
authorization.  No  change  in  period  is 
allowed  once  scheduled,  except  that  the 
make-up  provisions  at  §  652.22(a)(4)  will 
apply  during  the  season  and  under  the 
conditions  specified  in  that  paragraph  of 
the  regulations.  The  letter  of 
authorization  must  be  retained  on  board 
the  vessel  for  inspection  through  July  2, 
1987. 

If  fishing  experience  indicates  that  the 
quota  for  the  second  quarter  will  not  be 
harvested,  additional  fishing  time  will 
be  allotted  later  in  the  quarter. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

(16U.S.C.  I801e/se<7.) 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  31, 1987. 
Cannen  |.  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 
(FR  Doc.  87-7335  Filed  4-2-87;  8:45  ami 
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Th«  sectio*!   ot  the  FEOCBAl   REGISTEfl 
contains  nolces  to  (toe  public  of  the 
propose<i  issuance  of  niiea  and 
reguladons.   The  putpoae  of  tbese  notices 
IS  to  give  iiUecestetf  persons  an 
opportuntty  to  participate   in  the  rule 
making  pnor  to  the   adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGniC4N-TURE 

Federal  Crop  lasucance  Corporation 

7  CFR  Part  400 

lAmdL  No.  1:  Doc.  No.  4040S] 

General  Administrative  ReguiatJons; 
Late  Pianting  Agceement  Optloa 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  ruie. 

SUMMAIW:  The  Federaf  Crop  Irtsiirance 
Corporation  (FCIC)  hereby  proposes  to 
amend  the  Late  Planting  A|?reement 
Option  [7  CFR  Part  400.  Subpart  A), 
effective  with  the  1987  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to  (1)  add  Safflowers  to  those 
crops  eligible  for  the  Late  Planting 
Agreement  Option:  and  (2)  amend  the 
Collectioji  of  Information  and  Data 
(Privacy  Act)  statement  The  authority 
for  the  promulgation  of  this  rule  is 
contained  in  the  Fedaral  Crop  Insurajice 
Act,  as  amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  May  4, 1987,  to 
be  sure  of  consideration. 
ADDRESS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
sent  to  Peter  F.  Cole,  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 


established  for  these  regrifations  is 
Janicarj  1.1901. 

E.  Ray  Fosse.  Manager,  FCIC,  (l)  has 
determinad  that  tins  action  is  not  s 
major  rule  as  tiefined  by  Executive 
Order  12281  because  it  wiU  not  result  inr 
(a)  An  anauak  effect  on  tkie  economy  of 
$100  millioa  or  more;  (b)  staler  increases 
in  coste  ot  prices  lor  consiartns; 
individual  industries.  Federal.  Siate,  or 
local  goveriuaent&.  or  a  geographical 
region;  or  (cj,  significant  adverse  effects 
on  conpelition.  eiaployment. 
investmeoL  productivity,  innovation,  or 
the  ability  of  U.S. -based  eftterpiises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  tiie  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
odier  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therafore,  no  Regulatory  Flexibility 
AnalysisAvas  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

This  acjion  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environniental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Wednesday.  June  4. 1986,  FCIC 
published  a  Final  Rule  in  the  Federal 
Register  at  51  FR  20245,  which  revised 
and  reissued  the  Late  Planting 
Agreement  Option  to  :  (1)  Delete  the 
adverse  weather  condition  requirement; 
(2)  publish  a  corrected  list  of  crop 
insurance  regulations  to  which  the  Late 
Planting  Option  applies:  and  (3)  provide 
availability  of  the  Late  Planting  Option 
beginning  with  1987  crop  year  fall- 
planted  crops. 

FCIC  is  presently  in  the  process  of 
issuing  a  new  Part  452  in  7  CFR  to  insure 
safflowers  and  has  determined  that  this 
crop  will  be  eligible  for  the  Late  Planting 
Agreement  Option  effective  for  the  1987 
and  sucoeeding  crop  years.  FCIC  herein 
proposed  to  amend  7  CFR  Part  400, 
Subpart  A  for  this  purpose. 


In  addition.  FCIC  has  amended  the 
published  statement  relative  to  ^ 

collection  of  information  and  data  for 
the  purposes  of  the  Privacy  Act  of  1974 
and  incktdea  tkis  aosended  statement 
herein. 

The  principal,  proposed  changes  in 
the  Late  Planting  Option  Regulations 
are: 

1.  Section  400.4— Add  Safflower  Crop 
Insurance  Regulations  (7  CFR  Pari  452) 
as  a  crop  eligik^e  for  coverage  under  the 
provisions  of  the  Late  Planting 
Agreement  Option. 

2.  Amend  the  CoIFecfron  of 
Information  and  Data  [Privacy  ActJ 
statement  at  tfce  end  of  7  CFR  Part  40G, 
Subpart  A. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  far  30  days  after 
publication  in  the  Fedesai  Registec 
Written  comments  received  pursuant  to 
this  rule  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  2025a  during  regulator  business 
hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Pact  460 

Crop  insurance,  late  planting 
agreement  option. 

Proposed  Rul«  ' 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Late 
Planting  Agreement  Option  Regulations 
(7  CFR  Part  400.  Subpart  A),  effective  for 
the  1987  and  succeeding  crop  years,  in 
the  following  instances: 

PART  400— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  400  Subpart  A  continues  to  read  as 
follows: 

Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  [7  U.S.C.  1506,  1510). 

2.  In  7  CFR  Part  400,  Subpart  A, 

§  400.4  is  amended  to  add  "7  CFR  Part 
452,  Safflowers,"  at  the  end  thereof  As    i 
amended.  §  400.4  reads  in  its  entirety  as 
follows: 

§  400.4    Applicability  to  crops  insured. 

The  provisions  of  this  subpart  shall  be 
applicable  toUhe  provisions  of  FCIC 
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policies  issued  under  ine  loiiowing 
regulations  for  insuririg  crops: 

7  CFR  Part  416  Pea 

7  CFR  Pari  418  Wheat 

7  CFR  Part  419  Barley 

7  CFR  Part  420  Grain  Sorghum 

7  CFR  Part  421  Cotton 

7  CFR  Part  422  Potatoe» 

7  CFR  Part  423  Flax 

7  CFR  Part  424  Rice 

7  CFR  Part  425  Peanuts 

7  CFR  Part  427  Oats 

7  CFR  Part  428  Sunflowers 

7  CFR  Part  429  Rye 

7  CFR  Part  430  Sugar  Beets 

7  CFR  Part  431  Soybeans 

7  CFR  Part  432  Corn 

7  CFR  Part  433  Dry  Bears 

7  CFR  Part  435  Tobacco  (Quota  Plan) 

7  CFR  Part  436  Tobacco  (Guaranteed 

Production  Plan) 
7  CFR  Part  437  Sweet  Com  (Canning  and 

Freezing) 
7  CFR  Part  438  Tomatoes  (Canning  and 

Processing) 
7  CFR  Part  443  Hybrid  Seed 
7  CFR  Part  447  Popcorn 
7  CFR  Part  452  Safflowers 

The  Late  Planting  Option  shall  be 
available  in  all  counties  in  which  the 
Corporation  offers  insurance  on  these 
crops. 

§400.5    [Amended] 

3.  In  7  CFR  Part  400.  Subpart  A.  in 
§  400.5,  "the  Collection  of  Information 
and  Data  (Privacy  Act)"  statement  is 
revised  in  its  entirety  to  read  as  follows: 


Collection  of  InTormatioo  and  Data  (Privacy 
Act) 

To  the  extent  that  the  information 
requested  herein  relates  to  the  information 
suppHer's  individual  capacity  as  opposed  to 
the  supplier's  entrepreneurial  (business) 
capacity,  the  following  statements  are  made 
in  accordance  with  the  Privacy  Act  of  1974, 
as  amended  (5  U.S.C.  552(a)).  The  authority 
for  requesting  information  to  be  furnished  on 
this  form  is  the  Federal  Crop  Insurance  Act. 
as  amended  (7  U.S.C  1501  et  seq]  and  the 
Federal  Crop  Insurance  Corporation 
Regulations  contained  in  7  CFR  Chapter  FV. 

The  information  requested  is  necessary  for 
the  Federal  Crop  Insurance  Corporation 
(FCIC)  to  process  this  form  to  provide 
insurance,  determined  eligibility,  determine 
the  correct  parties  to  the  agreement  or 
contract,  determine  and  collect  premiums, 
and  pay  indemnities.  Furnishing  the  Tax 
Identification  Number  (Social  Security 
Number)  is  voluntary  and  no  adverse  action 
will  result  from  the  failure  to  furnish  that 
number.  Furnishing  the  information  required 
by  this  form,  other  than  the  Tax  identification 
(Social  Security)  Number,  is  also  voluntary; 
however,  failure  to  furnish  the  correct 
complete  information  requested  may  result  in 
rejection  of  this  form,  rejeclion  of  or 
substantial  reduction  in  any  claim  for 
indemnity,  ineligibility  for  insurance,  and  a 
unilateral  determination  of  the  amount  of 
premium  due.  (See  the  face  of  this  form  for 


information  on  the  consequences  of 
furnishing  false  or  incomplete  information). 

The  information  furnished  on  this  form  will 
be  sued  by  federal  agencies,  FCIC  employees, 
and  contractors  who  reijuire  such  information 
in  the  performance  of  thieir  duties.  The 
information  avuy  be  furnished  ta.  FCIC 
contract  agencies,  employees  and  loss 
adjusters;  reinsured  companies;  other 
agencies  within  the  United  Stales 
Depertmenl  of  Agriculture;  the  Internal 
Revenue  Servicer  the  Department  of  Justice, 
or  other  Federal  or  Slete  law  enforcement 
agencies;  credit  reporting  agencies  and 
coilectioo  agencies:  and  in  response  to 
judicial  orders  in  the  course  of  litigation. 

Done  in  Wa^ington,  DC  on  February  26, 
1987. 

E.  Ray  Fosse, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doa  87-7388  Filed  4-2-87;  8:45  am) 
B4UJNa  cooc  Mw-oe-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  •7-044] 

Llamas  and  Alpacas  Imported  From 
Chile;  Withdrawal  of  Proposed  Rule 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  On  January  23, 1987,  we 
published  in  the  Federal  Register  (52  FR 

2654-2658)  a  proposal  to  remove  the 
prohibition  of  the  importation  of  llamas 
and  alpacas  from  Chile,  except  through 
the  Harry  S  Truman  Animal  Import 
Center  (HSTAIC),  and  to  establish 
requirements  for  health  certification  and 
quarantine  upon  arrival  in  the  United 
States  for  llamas  and  alpacas  from 
Chile.  In  this  document  we  are 
withdrawing  the  proposal.  This  action  is 
necessary  because  foot-and-mouth 
disease  was  confuimed  in  Chile  and  we 
have  removed  Chile  from  the  list  of 
countries  free  of  rinderpest  and  foot- 
and-mouth  disease:  one  of  the  effects  of 
removing  Chile  is  to  prohibit  the 
importation  from  Chile  of  hve  cattle, 
sheep,  or  other  ruminants,  including 
llamas  and  alpacas,  except  through 
HSTAIC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Harvey  Kryder,  Import-Export  and 
Emergency  Planning  Staff,  VS,  APHIS. 
USDA.  Room  809,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
(301)436-8695. 

SUPPLEMENTARY  INFORMATION:  On 
January  23, 1987,  we  proposed  in  the 
Federal  Register  (52  FR  2654-2658)  to 
remove  the  prohibition  against  the 


importation  of  llamas  and  alpacas  from 
Chile,  except  through  HSTAIC,  and  to 
allow  those  animals  to  be  imported 
provided  certain  criteria  concerning 
health  certification  and  quarantine  upon 
arrival  were  met.  We  are  now 
withdrawing  that  proposal. 

On  March  12, 1987.  the  Government  of 
Chile  informed  us  that  an  outbreak  of 
foot-and-mouth  disease  has  been 
confirmed  in  that  country.  Therefore,  on 
March  13, 1987,  we  removed  Chile  from 
the  list  of  countries  declared  free  of 
rinderpest  and  foot-and-mouth  disease. 
One  of  the  effects  of  that  action  is  to 
prohibit  the  importation  info  the  United 
States  from  Chile  of  cattle,  sheep,  and 
other  ruminants,  including  llamas  and 
alpacas,  except  through  HSTAIC  For 
this  reason,  our  proposal  to  provide 
special  criteria  for  the  importation  of 
llamas  and  alpacs  from  Chile  is  no 
longer  warranted. 

Authority:  7  U5.C  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-lOS,  111.  134a,  134b,  134c,  134d, 
134f  and  135;  7  CFR  2.17,  2.51.  and  371.2(d). 

Done  at  Washingtoa.  D.C,  this  31st  day  of 
March,  1987. 

).K.  Atwell. 

Eteputy  Administrator.  Veterinary  Ser\- ices. 
Animal  and  Plant  Health  Inspection  Service. 
(FR  Doc.  87-7433  Filed  4-2-87;  8:45  am) 

BIUJMO  COOE  M1fr-34-M 


9  CFR  Part  92 

[Docket  No.  87-045] 

Lottery  for  Intportatlon  of  Llamas  and 
Alpacas  From  Chile;  WittKlrawal  of 
Proposed  Rule 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  On  January  23, 1987.  we 
published  in  the  Federal  Register  (52  FR 
2658-2662)  a  proposal  to  establish  a 
lottery  by  which  applicants  would 
receive  authorization  to  import  llamas 
and  alpacas  from  Chile  into  quarantine 
facilities  that  we  maintain.  In  this 
document,  we  are  withdrawing  the 
proposal.  This  action  is  necessary 
because  foot-and-mouth  disease  has 
been  confirmed  in  Chile  and  we  have 
removed  Chile  from  the  list  of  countries 
free  of  rinderpest  and  foot-and-mouth 
disease;  one  of  the  effects  of  removing 
Chile  is  to  prohibit  the  importation  from 
Chile  of  live  cattle,  sheep,  or  other 
ruminants,  including  llamas  and 
alpacas,  except  through  the  Harry  S 
Truman  Animal  Import  Center 
(HSTAIC). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harvey  Kryder,  Import-Export  and 
Emergency  Planning  Staff,  VS,  APHIS, 
USDA,  Room  809,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)43&-«695. 

SUPPLEMENTARY  INFORMATION:  On 
January  23, 1987,  we  proposed  in  the 
Federal  Register  (52  FR  2658-2662]  to 
establish  a  lottery  by  which  applicants 
would  receive  authorization  to  import 
llamas  and  alpacas  from  Chile  into 
quarantine  facilities  that  we  maintain. 

On  March  12, 1987,  the  Government  of 
Chile  informed  us  that  an  outbreak  of 
foot-and-mouth  disease  had  been 
confirmed  in  that  country.  Therefore,  on 
March  13, 1987,  we  removed  Chile  from 
the  list  of  countries  declared  free  of 
rinderpest  and  foot-and-mouth  disease. 
One  of  the  effects  of  that  action  is  to 
prohibit  the  importation  into  the  United 
States  from  Chile  of  cattle,  sheep,  and 
other  ruminants,  including  llamas  and 
alpacas,  except  through  HSTAIC.  There 
are  currently  provisions  in  the  regulation 
with  repect  to  lotteries  and  other 
requirements  concerning  the  importation 
of  animals  through  HSTAIC.  For  that 
reason,  our  proposal  to  establish  a 
lottery  for  quarantine  facilities  space  for 
the  importation  of  llamas  and  alpacas 
from  Chile  is  no  longer  warranted. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105.  Ill,  134a.  134b,  134c.  134d, 
134f  and  135:  7  CFR  2.17,  2.51,  and  371.2(d). 

Done  at  Washington.  DC,  this  31st  day  of 
March,  1987. 
I.K  Atwell. 

Deputy  Administrator,  Veterinary  Services. 
Animal  and  Plant  Health  Inspection  Service. 

|FR  Doc.  87-7434  Filed  4-2-87;  8:45  am) 

BILLING  COOE  3410-34-M 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  319 

(Docket  No.  86-049N1 

Filing  of  Mechanically  Separated 
(Species)  Petition 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Petition  for  rulemaking. 

summary:  The  Food  Safety  and 
Inspection  Service  is  announcing  that 
the  law  office  of  Glassie,  Pewett, 
Dudley,  Beebe,  and  Shanks  of 
Washington,  DC,  on  behalf  of  their 
clients.  Bob  Evans  Farms,  Inc..  Odom 
Sausage  Company,  Sara  Lee 
Corporation,  and  Owens  Country 
Sausage,  Inc.  (hereafter  referred  to  as 
the  "Petitioners"),  has  filed  a  petition 
requesting  the  Federal  meat  inspection 
regulations  be  amended,  under  certain 


circumstances,  in  regard  to  the  labeling 
of  mechanically  separated  (species) 
when  it  is  used  as  an  ingredient  in  meat 
food  products.  The  Petitioners' 
requested  amendment  would  allow 
"mechanically  separated  (species)"  to 
be  listed  in  the  ingredients  statement  on 
the  label  of  a  meat  food  product  as  the 
species  from  which  it  was  derived  (e.g., 
beef),  in  lieu  of  listing  it  as 
"mechanically  separated  (species)"  in 
the  ingtedients  statement  as  now 
required,  (a)  if  the  calcium  content  of  the 
meat  food  product,  irrespective  of 
amount,  is  stated  on  the  label  as  part  of 
any  nutrition  information  on  the  label  or 
in  immediate  conjunction  with  the  list  of 
ingredients  or  otherwise  conspicuously 
on  the  label;  and  (b)  if  the  mechanically 
separated  (species)  constitutes  no  more 
than  10  percent  of  the  livestock  and 
poultry  portion  of  any  meat  food 
product. 

DATE:  Comments  concerning  this  docket 
must  be  received  on  or  before  June  2, 
1987. 

AODRE$s:  Written  information  or 
comments  may  be  mailed  to  the  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  ATTN;  FSIS 
Docket  Clerk,  Room  3168-S, 
Washington,  DC  20250.  (See  also 
"Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A^land  demons.  Acting  Director. 
Standards  and  Labeling  Division,  Meat 
and  Poultry  Inspection  Technical 
Services,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250,  Area  Code  (202) 
447-6042.  Supplementary  Information: 

Comments 

Intelested  persons  are  invited  to 
submit  information  or  comments 
concerning  this  docket.  Written 
comments  must  be  sent  in  duplicate  to 
the  FSIS  Docket  Clerk  and  must  bear 
reference  to  the  docket  number  located 
in  the  heading  of  this  document.  All 
comments  submitted  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  the  office  of  the  FSIS 
Docket  Clerk  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday, 

Background 

Documents  referenced  in  this  notice 
are  available  for  public  inspection  in  the 
office  of  the  FSIS  Docket  Clerk. 

On  April  27, 1976,  a  notice  of  proposed 
rulemaking  was  published  that  included, 
among  other  things,  a  proposal  for 
defining  and  permitting  the  manufacture 
of  three  types  of  product  resulting  from 
the  mechanical  separation  and  removal 
of  most  of  the  bone  from  attached 


skeletal  muscle  (41  FR  17560).  There 
were  more  tfian  1,100  public  comments 
on  this  proposal,  a  number  of  which 
raised  various  health  and  safety 
questions.  Also  on  April  27. 1976.  an       .   , 
interim  regulation  that  included  ' 

standards  for  the  use  of  "Mechanically 
Deboned  Meat"  (MDM)  was  published 
(41  FR  17535).  This  interim  regulation 
was  challenged  by  a  coalition  of  various 
consumer-oriented  public  interest 
groups.  State  officials,  and  a  member  of 
Congress  in  Community  Nutrition 
Institute,  et  aJ.  v.  Butz  (CNI  v.  Butz),  420 
F.  Supp.  751  (D.D.C.  1976). 

The  court  in  CNI  v.  Butz  held  that  the 
promulgation  of  the  interim  regulation 
was  in  violation  of  the  Administrative 
Procedure  Act  and  that  the  Secretary 
could  not  permit  the  manufacture  of 
MDM  until  certain  health  and  safety 
questions  were  resolved.  The  Court 
issued  an  injunction  enjoining  the 
Secretary  from  giving  further  effect  to 
the  interim  regulation  with  respect  to 
MDM.  In  the  Court's  opinion,  MDM  was 
not  "meat"  as  traditionally  defined 
because  of  its  bone  particle  content.  The 
Court  concluded  that  these  bone 
particles  must  be  regarded  as  a 
substance  added  during  mechanical 
processing,  and  that  the  Secretary  had 
not  adequately  considered  the  health 
effects  of  MDM.  Also,  it  appeared  to  the 
Court  that  the  interim  regulation,  which 
did  not  require  MDM  to  be  declared  on 
the  label,  permitted  misbranding 
because  a  product  that  contained  MDM 
would  have  a  higher  calcium  content 
than  a  comparable  product  prepared 
without  MDM.  The  Court  stated  that 
since  the  public  expects  the  "usual 
product,"  it  would  be  misled  by  the 
labeling  permitted  by  the  regulation.  The 
Court  indicated  that  this  could  prove 
especially  harmful  to  persons  or 
calcium-restricted  diets,  who  would  be 
misled  into  thinking  that  the  product 
contained  no  more  than  the  usual 
amount  of  calcium. 

In  order  to  respond  to  the  health  and 
safety  questions  raised  by  the  Court,  the 
Department  initiated  an  analytical 
program  to  develop  data  on  the  amounts 
of  nutrients  and  substances  of  concern 
which  might  be  present  in  MDM.  The 
Panel  assigned  to  undertake  this 
evaluation  concluded,  among  other 
things,  that  a  slight  nutritional  benefit  is 
to  be  expected  for  most  people  from  the 
calcium  in  MDM,  especially  for  persons 
whose  customary  intake  of  calcium  falls 
below  the  Recommended  Dietary 
Allowance.  It  was  also  concluded  that 
the  amount  of  calcium,  which  would  be 
added  to  the  diet  by  MDM,  would  not  be 
so  great  in  amount  as  to  pose  a  hazard 
to  the  health  of  most  people  except  for 
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those  persons  who  were  nyperaosoruers 
of  calcium  and  whr  were  likely  already 
to  be  under  medical  supervision  to  limit 
their  calcium  intakes.  It  was  suggested 
by  the  Panel  that  there  be  appropriate 
labeling  to  indicate  that  meat  food 
products  contain  calcium  so  that  the 
small  percentage  of  the  population 
which  might  require  a  low  calcium 
intake  for  medical  reasons  would  have 
the  choice  to  avoid  purchasing  such 
products.  The  Panel  agreed  that  MDM 
contained  in  food  products  should  be  so 
labeled  in  the  ingredients  statement  so 
that  persons  who  must  stringently 
restrict  calcium  intake  could  avoid  these 
products.  (See  Panel  Report:  Health  and 
Safety  Aspects  of  the  Use  of 
Mechanically  [)eboned  Meat,  Volume  I 
and  II.) 

As  a  result  of  the  Panel's  conclusions 
and  recommendations,  CNIv.  Butz,  and 
the  widespread  public  interest  in  and 
concern  about  the  product,  a  revised 
proposal  was  published  on  October  6, 
1977.  The  proposal  provided,  among 
other  things,  that  the  product  be  named 
"Tissue  from  Ground  Bone"  (TFGB);  that 
the  product  be  labeled  'Tissue  from 
Ground  (Species)  Bone."  in  the 
ingredients  statement  of  a  meat  food 
product  in  which  it  is  used:  that  the 
name  of  the  meat  food  product  in  which 
it  is  used  be  qualified  by  the  term 
"Tissue  from  Ground  Bone  Added."  and 
that  the  product  be  classified  as  a  meat 
food  product  rather  than  as  a  class  of 
meat  (42  FR  54437).  As  a  result  of  the 
rulemaking  proceeding,  the 
Administrator  concluded,  among  other 
things,  that  the  product  should  be  named 
"Mechanically  Processed  (Species) 
Product"  or  MP(S)P.  The  Administrator 
agreed  with  public  comments  that  the 
proposed  name  "Tissue  from  Ground 
Bone"  (TFGB)  could  be  misleading  as 
the  product  contained  meat,  bone,  and 
bone  marrow,  and  "TFGB"  would 
incorrectly  indicate  it  is  made  wholly 
from  parts  of  bone.  The  Administrator 
determined  not  to  adopt  the  name 
"Mechanically  Deboned  Meat"  for  the 
product  because  "deboned"  would 
incorrectly  represent  that  the  product 
did  not  contain  bone  or  bone  marrow 
and  "meat"  would  incorrectly  represent 
that  the  product  consisted  solely  of 
"meat."  The  Administrator  also 
concluded  that  a  qualifying  statement 
should  be  added  to  finished  product 
names  to  indicate  the  presence  of 
MP(S)P,  since  MP(S)P  is  unique  and 
would  not  be  an  expected  ingredient; 
that  finished  product  names  should  bear 
the  additional  qualifying  statement, 

"Contains  Up  To %  Powdered  Bone" 

because  the  need  of  some  individuals  to 
limit  their  intake  of  calcium  is  an 


important  consideration:  and  that 
MP(S]P  should  be  listed  separately  from 
"meat"  in  its  order  of  predominance  by 
weight  in  the  ingredients  statement  of 
finished  products  because  MP(S)P  is  not 
meat  and  it  would  be  a  standardized 
product  following  publication  of  the  rule. 

On  )une  20. 1978,  regulations  were 
published  concerning  the  production, 
use.  and  labeling  of  MP(S)P  and 
products  in  which  MP(S)P  may  be  used 
(43  FR  26416).  However,  very  little  of 
this  product  was  produced  after  these 
regulations  became  effective.  The  red 
meat  industry  contended  that  its  failure 
to  market  products  containing  MP(S)P 
was  due  to  regulatory  requirements 
which  they  believed  went  beyond  what 
was  necessary  to  protect  the  public,  and 
they  asked  the  Department  to  reconsider 
these  requirements.  In  particular,  in 
April  1979,  the  Pacific  Coast  Meat 
Association  (PCMA)  petitioned  the 
Department  to  amend  various  labeling 
and  compositional  requirements  of  the 
MP{S)P  regulations.  The  Department 
denied  this  petition  in  May  1979,  but 
indicated  it  was  open  to  resubmission  of 
PCMA's  arguments  if  additional 
information  in  various  areas  was 
presented.  In  June  1979.  PCMA 
resubmitted  its  request  along  with  a 
further  explanation  of  its  position.  The 
resubmitted  petition  was  denied  in 
September  1979.  Thereafter,  in  February 
1981.  the  PCMA  and  the  American  Meat 
Institute  (AMI)  submitted  a  petition  on 
behalf  of  their  members.  The  petition 
stated  that  their  members  "are 
effectively  precluded  from  producing  or 
marketing  mechanically  deboned  beef, 
pork  or  veal  or  lamb  by  the  misleading 
labeling  and  the  unreasonable 
compositional  standards  imposed  by" 
the  regulations.  A  consumer  focus  group 
(Market  Research  Services)  report 
concerning  consumer  attitudes  towards 
various  types  of  meat  food  product 
labeling  and  an  analysis  of  the  economic 
impacts  of  the  1978  regulations  were 
submitted  in  support  of  their  claim. 

Following  additional  reviews  and 
analyses,  the  Department  issued  a 
proposed  rule  on  July  31. 1981  (46  FR 
39274).  Based  on  conmients  received  and 
further  evaluation  of  relevant 
information,  in  1962  the  Department 
promulgated  a  final  rule  which  amended 
the  Federal  meat  inspection  regulations 
by.  among  other  things,  modifying  the 
definition  and  standard  and  the  labeling 
requirements  for  such  product  and  meat 
food  products  in  which  it  mav  be  used 
(47  FR  28214).  The  name  of  the  product 
was  changed  from  "Mechanically 
Processed  (Species)  Product"  to 
"Mechanically  Separated  (Species)" 
(MS{S))  in  order  to  provide  a  more 


meaningful  and  concise  description  of 
its  characteristics.  A  labeling 
requirement  lor  the  product  was 
established  in  order  to  ensure  that  the 
product  was  used  in  accordance  with 
regulatory  requirements.  The 
requirement  that  the  names  of  meat  food 
products  be  qualified  to  indicate  the 
presence  of  this  product  as  an  ingredient 
was  deleted  as  unnecessary.  Further,  the 
requirentent  that  the  names  of  meat  food 
products  be  further  qualified  to  indicate 
the  percentage  of  powdered  bone  they 
contained  was  replaced  by  a 
requirement  that  their  labels  declare,  in 
certain  circumstances,  calcium  content 
either  as  part  of  nutrition  labeling 
information  or  if  the  meat  food  product 
does  not  bear  nutrition  labeling 
information  in  a  prominent  statement  in 
immediate  conjunction  with  the 
ingredients  list.  This  declaration  must  be 
stated  on  the  label  of  a  meat  food 
product  containing  MS{S)  whenever 
MS{S)  contributes  20  mg  or  more  of 
calcium  to  a  serving  of  such  meat  food 
product,  unless  the  amount  that  would 
be  declared  would  not  differ  from  the 
amount  that  would  be  declared  if  the 
meat  food  product  contained  only  hand 
deboned  ingredients  or  unless  the 
calcium  content  of  a  serving  of  the  meat 
food  product  would  be  20  percent  of  the 
U.S.  RDA  or  more  if  the  meat  product 
contained  only  hand  deboned 
ingredients.  The  Department  concluded 
that  the  calcium  content  approach  was 
preferable  because  if  would  respond  to 
the  needs  of  calcium-sensitive 
individuals  without  having 
unwarranted,  negative  effects  on  the 
general  population's  evaluation  of  meat 
food  products  containing  MS(S). 

A  definition  and  standard  of  identity 
for  this  product  was  retained,  since  as 
the  Department  noted  in  its  proposal, 
the  consistency  of  this  product  and  its 
content  of  bone,  bone  marrow,  and 
certain  minerals  as  well  as  muscle  tissue 
are  materially  different  from  those  of 
meat.  The  requirement  that  the  name  of 
the  product  be  listed  in  its  proper  order 
of  predominance  in  the  ingredients 
statement  on  the  label  of  a  meat  food 
product  in  which  it  is  used,  consistent 
with  the  general  requirements  for 
declaring  ingredients  in  meat  food 
products,  was  also  retained.  The 
product's  distinctive  character  and 
separate  regulatory  standard  were  the 
basis  for  the  ingredient  declaration 
requirement,  and  not  the  product's 
wholesomeness  or  fitness  for 
consumption  or  the  level  or  particular 
meat  food  product  in  which  it  would  be 
included  as  an  ingredient. 

The  final  1982  regulations  were 
challenged  in  Community  Nutrition 
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Institute,  et  al.  v.  Block,  et  al.  Civil 
Action  No.  82-2009  (D.D.C.  decided 
December  1. 1982).  The  plaintiffs,  among 
other  things,  challenged  the  amended 
regulations  contending  that  they 
permitted  the  sale  of  misbranded  meat 
food  products  because  of  the  product 
name  change  to  MS(S)  and  the 
elimination  from  the  labeling  of  meat 
food  products,  in  \^hich  MS(S)  may  be 
used,  of  the  statements  that  qualified  the 
name  of  the  meat  food  product  by 
indicating  the  presence  of  MS(S)  and  the 
percentage  of  powdered  bone.  The 
plaintiffs  contended  that  the  labeling 
required  by  the  amended  regulations, 
i.e.,  listing  of  MS{S)  in  the  ingredients 
statement  and  the  calcium  declaration 
under  certain  circumstances,  was 
insufficient  under  the  Federal  Meat 
Inspection  Act.  The  United  States 
District  Court  upheld  the  regulations, 
and  the  plaintiffs  appealed.  The  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  upheld  the  regulations  in 
Community  Nutrition  Institute,  et  al.  v. 
Block,  et  al..  749  F.2d  50  (D.  C.  Cir.  1984). 

Petition  Received 

On  November  10, 1986,  the 
Department  received  the  following 
petition  asking  the  Department  to 
consider  some  changes  in  its  current 
regulatory  policy.  The  petition  in  its 
entirety,  as  received  by  the  Department, 
is  hereby  published  in  order  that  the 
Department  may  obtain  public  comment 
on  this  requested  regulatory  change: 

Public  Petition  for  Rulemaking  to 
Amend  a  Regulation  of  the  Food  Safety 
and  Inspection  Service  Pertaining  to  the 
Labeling  of  Products  Containing 
Mechanically  Separated  Meat 

This  Public  Petition  is  filed  on  behalf 
of  Bob  Evans  Farms,  Inc.,  Columbus, 
Ohio,  Odom  Sausage  Company, 
Madison,  Tennessee,  Sara  Lee 
Corporation,  Memphis,  Tennessee, 
Owens  County  Sausage,  Inc., 
Richardson.  Texas  (hereinafter 
sometimes  referred  to  as  "the 
Petitioners"). 

Each  of  the  Petitioners  operates  a  hog 
slaughter  and  sausage  production 
facility.  Specifically,  they  produce  whole 
hog  sausage  by  the  so-called  "hot 
process"  method — that  is,  a  process 
whereby  sausage  is  formulated  within  a 
comparatively  short  period  of  time 
without  a  substantial  reduction  in  the 
temperature  of  the  meat  between  the 
time  of  slaughter  and  formulation. 

Petitioners  have  the  equipment  and 
expertise  to  produce  mechanically 
separated  pork  for  use  in  their  sausage 
products  but  have  not  done  so  since 
1976.  Furthermore,  Petitioners  are  not 
aware  of  any  meat  processing  concern 


which  at  present  is  commercially 
producing  mechanically  separated  meat. 
This  \ype  of  meat  is  not  being  produced 
(and  therefore  is  being  wasted)  despite 
the  fact  that  it  is  safe  and  wholesome, 
that  the  industry  has  invested 
substantial  sums  in  deboning  equipment, 
and  that  numerous  economic  benefits 
would  result  from  its  use  (47  FR  28253). 

Petifioners  believe  that  the 
unwarranted  negative  connotations  of 
the  term  "mechanically  separated  pork" 
(or  beef,  as  the  case  may  be),  which 
term  is  required  on  the  labels  of  finished 
products  containing  this  type  of  meat, 
would  cause  consumers  to  refrain  from 
purchasing  such  products.  In  contrast, 
so-called  "chicken  franks"  apparently 
have  gained  consumer  acceptance  even 
though  the  poultry  portion  of  such 
products  consists  entirely  of 
mechanically  separated  chicken. 
However,  FSIS  regulations  do  not 
require  use  of  the  term  "mechanically 
separated  chicken";  rather  the 
ingredient  may  be  labeled  "chicken"  or 
"chicken  meat".  This  terminology. 
Petitioners  believe,  eliminates  the 
possible  negative  connotations  of  the 
term  "mechanically  separated".  In  short, 
it  appears  that  the  labeling  requirements 
imposed  on  products  containing 
mechanically  separated  meat,  especially 
when  compared  to  those  imposed  on 
products  containing  mechanically 
separated  poultry,  have  effectively 
thwarted  its  use. 

In  these  circumstances.  Petitioners 
seek  the  promulgation  of  an  amendment 
to  the  FSIS  regulations  on  mechanically 
separated  meat  to  provide  for  optional 
calcium  content  labeling  of  all  finished 
products  containing  mechanically 
separated  meat  as  an  alternative  to 
including  in  the  ingredient  statement  the 
term  "mechanically  separated  pork"  (or 
beef).  This  optional  labeling  method 
could  be  used  only  when  MS(S) 
constitutes  no  more  than  10%  (rather 
than  20%  as  now  permitted)  of  the  meat 
portion  of  the  finished  product.  The 
justification  for  and  the  desirability  of 
the  proposed  amendment  to  the 
regulations  can  be  found  in  the  record 
created  in  previous  rulemaking 
proceedings  on  this  subject. 

Evolution  of  the  Present  Regulations  on 
MSM 

Traditional  meat  processing 
technology  involves  cutting  meat  off  the 
carcass  by  hand  before  subjecting  it  to 
further  processing,  such  as  trimming, 
grinding  or  comminuting.  Under  the 
Department's  regulations  (9  CFR 
301.2(tt)  (1984)),  the  "meat"  so  derived 
consists  of  the  part  of  the  muscle  of  any 
cattle,  sheep,  swine  or  goats  which  is 
skeletal .  .  .  [and  accompanying 


tissue]."  Hand  odeboning  wastes  a 
significant  amount  of  meat  which  cannot 
be  economically  removed  from  the 
bones.  MecJianical  deboning  is  a 
process  whereby,  after  removal  of  meat 
by  hand,  certain  bones  with  substantial 
meal  remaining  on  them  are 
mechanically  crushed  and  forced 
through  sieves  which  capture  the 
crushed  botie.  The  process  produces 
comminuted  meat  consisting  primarily 
of  muscle  tissue,  with  a  small  amount  of 
calcium  fronn  bone. 

In  1976,  the  Department  published 
proposed  regulations  and  an  interim  rule 
for  mechanically  deboned  meat  which 
revised  the  definition  of  "meat"  to 
include  mechanically  deboned  meat  and 
permitted  die  use  of  mechanically 
deboned  meat  in  processed  meal  food 
products  without  special  labeling.  The 
interim  rule  was  similar  to  the  rule  in 
effect  for  mechanically  deboned  poultry 
and  was  to  remain  in  effect  pending 
completing  of  the  rulemaking  proceeding 
initiated  by  the  publication  of  the 
proposed  regulations.  A  federal  court 
enjoined  the  implementation  of  the 
interim  rule  on  the  ground  that  it  was  a 
substantive  rule  and  that  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act  had  not  been  followed  in 
its  promulgation.  As  a  result  of  this 
decision  (Community  Institute  (sic)  V. 
Butz.  420  P.  Supp.  751  (D.D.C.  1976)),  the 
Secretary  of  Agriculture  withdrew  the 
interim  rule.  At  the  time,  production  of 
mechanically  separated  meat  ceased. 

As  a  result  of  this  ruling,  the  Secretary 
of  Agriculture  appointed  a  Select  Panel 
of  scientists  to  study  mechanically 
deboned  rfieat.  On  the  basis  of  the 
Select  Parwl's  findings  and 
consideration  of  comments  made  in  a 
rulemaking  proceeding,  final  rules  on 
mechanically  deboned  meat  were 
published  in  1978  (43  FR  26416  (1978)). 
The  1978  regulations  were  amended  in 
1982  (47  FR  28214  (June  29, 1982)).  The 
Community  Nutrition  Institute  and  other 
organizations  filed  suit  in  the  United 
States  District  Court  for  the  District  of 
Columbia  seeking  to  invalidate  portions 
of  the  1982  amendments.  The  District 
Court  upheld  those  amendments 
(Community  Nutrition  Institute  v.  Block, 
Civil  No.  2009,  Slip  Op.  (D.D.C. 
December  1, 1982),  finding  the  1982 
regulations  reasonable  in  view  of  the 
administrative  record.  The  Court  of 
Appeals  affirmed  (749  F.  2d  50  (D.C.  Cir. 
1984)). 
The  present  regulations: 

(a)  Provide  a  standard  of  identity  and 
composition  for  mechanically  deboned  meat, 
calling  it  'Mechanically  Separated  ^  ' 

(Species)",  such  as  "Mechanically  separated 
Pork"  or  "Mechanically  Separated  Beef. 


Federal  Register  /  Vol.  52.  No.  64  /  Friday.  April  3.  1987  /  Proposed  Rules 


10769 


(l>)  Require  that  "Mechanicdlly  Separated 
(Species)"  (hereinafter  sometimes  ■'MS(S)") 
be  listed  in  the  ingredient  statement  of  any 
finished  meat  food  product  containing  it. 

(c)  Limit  to  20  percent  the  amount  of  MS(S) 
in  the  meat  (or  livestock  product)  portion  of  a 
finished  product. 

(d)  Require  in  certain  circmstances  that  the 
lal)cls  of  meat  food  products  containing 
MS(S)  state  the  calcium  content  per  serving 
as  part  of  nutrition  labeling  or  in  conjunction 
with  the  ingredient  statement. 

(e)  Limit  MS(S)  to  not  more  than  %  of  1 
percent  (0.75%)  calcium  as  a  measure  of  bone 
content  and  restrict  bond  (sic)  particles  size. 

(f)  Require  processors  of  MS(S)  to  have  an 
approved  quality  control  system  for 
producing  of  MS(S). 

(g)  Prohibit  the  use  of  MS(S)  In  baby  foods. 

We  believe  that  the  best  way  to 
demonstrate  the  propriety  of  the 
amendment  proposed  by  this  Petition  is 
to  analyze  the  findings  made  by  the 
Department  in  promulgating  the  1982 
amendrtients  and  on  the  Court  decisions 
upholding  term. 

Calcium  Content  Has  Been  the  Focal 
Point  of  Ms(S)  Regulations 

Although  Petitioners  vigorously 
disagree  with  the  Department's  position 
that  MS(S)  is  not  meat  but  rather  is  a 
distinct  product,  Petitioners  are  not  at 
this  time  seeking  a  change  in  the 
definition  of  meat  so  as  to  include 
MS(S).'  Nor  are  Petitioners  requesting 
amendments  to  the  regulations 
governing  the  definition  or  permitted 
uses  of  MS(S).  Rather,  Petitioners  are 
requesting  only  a  re-evaluation  of  the 
labeling  requirements  in  the  context  of 
the  concerns  addressed  by  the 
Department  in  the  1982  rulemaking 
proceeding  and  by  the  courts  in 
reviewing  the  1982  amendments. 

From  the  outset  ^  and  especially  in  the 
1982  rulemaking,  the  focal  point  of  the 
regulatory  scheme  for  MS(S)  was  the 
increased  amount  of  calcium  in 
mechanically  separated  meat  vis-a-vis 
hand-separated  meat.  The  Select  Panel 
found  that  a  slight  nutritional  benefit 
was  to  be  expected  for  most  people  from 
the  calcium  in  MS(S).  in  particular  for 
persons  whose  customary  intake  of 
calcium  fell  below  the  recommended 
dietary  allowance.  At  the  same  time,  the 
select  Panel  found  that  the  amount  of 
calcium  which  would  be  added  to  the 
diet  by  MS(S)  would  not  be  so  great  as 
to  pose  any  hazard  to  the  health  of 
people  except  for  that  small  number  of 


'  The  Court  of  Appeals  in  CNI  v.  Block  supported 
Petitioner's  position  on  Itiis  point,  finding  that  MS(S) 
is  "overwhelmingly  meal "  (749  !•'  2d  al  57).  The 
Department  itself  recognizes  that  MS(S)  "consists 
largely  of  muscle  tissue"  (47  Fed.  Reg.  2a:28). 

'The  District  court  in  CA7v.  Bulx  noted 
specifically  that  the  secretary  had  not  adequately 
Considered  calcium  implications  in  when 
promulgating  the  interim  rule. 


people  who  were  hyper-absorbers  of 
calcium  and  who  were  already  likely  to 
be  under  medical  supervision  in  order  to 
limit  their  calcium  intake. 

The  administrative  record  created  in 
the  1982  rulemaking  is  replete  with 
references  to  additional  calcium  in 
MS(S)  as  the  primary  area  of  concern: 
indeed,  calcium  presented  the  sole 
potential  health  hazard,  although  for 
only  a  very  small  group  of  people.  Thus, 
as  the  basis  for  eliminating  the 
requirement  in  the  1978  regulation  that 
the  label  of  products  with  MS(S)  state 

"contains  up  to %  powdered  bone" 

the  Department  stated: 

*  *  'Unless  supplementary  labeling 
information  is  provided  where  there  is  a 
meaningful  increase  in  the  total  calcium 
content  of  meat  food  content  of  meat  food 
products  that  would  otherwise  be  acceptable 
in  the  diets  of  persons  on  calcium-restricted 
diets,  such  persons  could  be  misled.  |47  FR  at 
28249). 

The  Department  further  noted  that 
those  persons  were  "likely  to  be  under 
medical  supervision  that  includes 
dietary  management  to  restrict  their 
consumption  of  calcium-containing 
foods  and  that  the  Department's 
"concern  here  is  that  such  persons  cold 
be  misled  if  they  are  not  informed  about 
those  increases  in  meat  food  products 
calcium  content"  [47  FR  28249). 

In  addition,  the  Department  rejected  a 
proposal  that  a  calcium  statement  be 
placed  on  the  labels  of  the  ingredient. 
that  is,  on  the  MS(S)  itself.  Instead,  the 
Department  elected  to  use,  where 
necessary,  information  on  the  labels  of 
finished  product  which  "directly 
addresses  the  content  question  of 
concern  to  them" (47  FR  28249;  emphasis 
added). 

Further,  the  Department  reiterated: 

The  focus  of  concern  in  this  rulemaking  is 
not  the  appropriate  minimum  amount  that 
should  be  required  before  a  food  is  promoted 
to  the  general  population  on  the  basis  of  its 
value  as  a  nutrient  source  .  .  .  Here,  the 
concern  is  quite  different:  making  sure  that  a 
population  segment  with  particular  health 
problems  is  not  misled  into  thinking  a  food 
makes  smaller  calcium  contribution  than  it 
actually  does  (47  FR  28250). 

Thus,  the  thrust  of  the  labeling 
requirements,  as  stated  by  the 
Department,  was  "to  assure  content 
information  is  not  omitted  when 
increases  occur  that  should  be  taken 
into  account  in  planning  calcium- 
restricted  diets"  (47  FR.  28250).  The 
Department  again  referred  to  the  needs 
of  the  "special  audience"  for  which  this 
information  was  intended  (47  FR  28250). 
And  calcium  content  was  the  sole  area 
of  concern  from  a  health  standpoint,  as 
found  in  CNI  v.  Block  discussed 
hereinafter). 


Under  the  current  regulations,  a 
calcium  statement  is  required  only  when 
the  finished  product  contributes  more 
than  20  mg  of  calcium  to  a  serving, 
unless  the  calcium  content  would  be 
more  than  20%  U.S.  RDA  per  serving  if 
such  product  contained  only  hand- 
deboned  meat.  The  Department 
emphasized  that  one  of  the  main 
concerns  was  that  the  amount  of 
calcium  to  be  stated  where  necessary, 
not  just  that  there  was  additional 
calcium.  For  this  reason,  the  Department 
rejected  a  suggestion  that  a 
parenthetical  declaration  that  MS(S)  is  a 
"calcium-containing"  product  be  placed 
after  the  ingredient  statement. 

Moreover,  the  Court  of  appeals  in  CNI 
V,  Block  (749  F.2d  at  55)  noted  that 
"since  he  [the  Secretary]  reasoned,  the 
sole  health  risk  associated  with  the  use 
of  MS(S)  in  accordance  with  the 
regulations  is  increased  calcium  levels, 
a  calcium  content  statement  would 
directly  provide  all  needed  health 
information  without  creating  an 
unwarranted  negative  impression  of  the 
finished  product "  (citing  47  FR  28249-50; 
emphasis  added).  The  Court  of  Appeals 
observed  that  "the  Secretary  fully 
considered  each  of  the  health  risks 
alleged  by  appellants  [cholesterol,  lead 
and  nucleic  acids],  finding  none  of  them 
significant:  and  that  there  was 
substantial  evidence  to  support  his 
findings  (749  F.2d  at  55)(Sic)  The  Court 
also  referred  to  the  conclusion  of  the 
Select  Panel  that  there  were  no  health  or 
safety  reasons  to  require  products  with 
MS(S)  to  bear  nutrition  labeling  and  to 
the  Select  panel's  recommendation  that 
labels  of  products  containing  MS(S)  note 
its  presence  "so  that  those  who  must 
stringently  restrict  calcium  intake  could 
avoid  them"  (749  F.2d  at  52).  The  Court 
of  Appeals  observed  that  "the  Secretary 
fully  considered  each  of  the  health  risks 
alleged  by  appellants  [cholesterol,  lead 
and  nucleic  acids),  finding  none  of  them 
significant:  and  that  there  was 
substantial  evidence  to  support  his 
findings"  (749  F.2d  at  55).  In  short,  with 
regard  to  labeling,  the  calcium  content 
of  MS(S)  was  the  primary,  if  not  the 
sole,  area  of  concern  in  the  rulemaking 
proceeding  and  the  judicial  review 
thereof. 

Proposed  Amendment 

The  amendment  which  Petitioners  are 
proposing  is  consistent  with  the  basic 
concern  about  MS(S).  The  Select  Panel 
studied  all  other  potential  health  aspects 
of  MS(S)  and  found  only  calcium  to  be 
of  any  concern  with  respect  to  labeling.'' 


■'  We  should  emphasize  here  that  in  focusing  on 
calcium  as  the  key  concern  of  the  MS|S)  regulations. 

r:i)nlinufd 
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Nonetheless,  under  the  current 
regulations,  the  labels  of  products 
containing  MS(S)  do  not  have  to 
mention  calcium  at  all  unless  the 
calcium  content  of  finished  product 
exceeds  a  certain  amount.  Thus,  the 
Department  has  taken  the  position  that 
the  term  "Mechanically  Separated 
(Species)"  will,  by  itself,  inform 
consumers  of  increased  calcium  up  to  20 
mg  per  serving.  Plainly,  however,  it 
would  be  even  more  informative  to 
consumers  on  calcium-restricted  diets  to 
state  on  the  labels  of  all  products 
containing  MS(S)  the  amount  of  calcium, 
even  if  it  is  less  than  20  mg  per  serving. 
If  that  were  done,  there  would  be  no 
reason  to  list  MS(S)  in  the  ingredient 
statement.  In  other  words,  rather  than 
stating  "mechanically  separated  pork", 
for  example,  and  leaving  the  target 
group  of  consumers  with  the  task  of 
concluding  the  presence  of  added 
calcium  up  to  20  mg  per  serving,  the 
ingredient  statement  could  state  "pork", 
and  be  followed  by  a  statement  of  the 
amount  of  calcium,  regardless  of 
whether  it  is  more  or  less  than  20  mg  per 
serving.  In  the  final  analysis,  it  simply 
makes  good  sense  to  tell  more  about  a 
product  itself  than  to  describe  the 
process  used  to  produce  a  portion  of  it.* 
Petitioner's  proposal  would  do  precisely 
that. 

Significantly,  at  the  time  the  MS(S) 
regulation  was  last  amended  in  1982, 
concern  centered  on  a  small  group  of 
persons  who  might  possibly  ingest  too 
much  calcium.  Now,  there  is  a  much 
greater  concern  about  at  least  half  of  the 
population — women — not  receiving 
adequate  intakes  of  calcium.  The 
Consensus  Committee  on  Osteoporosis 
reported  in  1984  that  calcium  intake  for 
postmenopausal  women  should  be 
doubled  over  the  present  800  mg.  RDA 
and  substantially  increased  for 
premenopausal  women  as  well.  In  short, 
stating  the  exact  calcium  content  of  a 
finished  product,  which  is  the  core  of 
Petitioners'  proposal,  would  be 
beneficial  to  the  much  larger  group 
seeking  more  calcium  as  well  as  to 
persons  seeking  to  avoid  it. 


we  are  doing  so  from  the  standpoint  of  labeling.  In 
the  earlier  rulemaking  proceedings  on  this  subject, 
other  concerns  were  addressed  in  the  regulations 
dealing  with  the  definilion  and  uses  of  MS(S)  (e.g.. 
§§  319.5  and  319.6).  It  is  important  that  concerns 
addressed  by  these  other  regulations  not  be 
confused  with  the  concern  (calcium)  addressed  in 
the  labeling  regulation  (f  317.2[j)(13)).  As  stated  at 
the  outset,  this  petition  seeks  amendment  only  of 
the  labeling  regulation. 

*  Although  the  term  "mechanicdlly  separated"  is 
supposed  to  suggest  the  presence  of  bone  tissue,  the 
Market  Research  Ser\ices  Survey,  which  was  part 
of  the  adminislriilive  record,  showed  that  many 
participants  in  focus  group  discussion  did  not. 
however,  associate  bone  content  with  calcium 
content 


The  only  other  conceivable  area  of 
concern  with  MS(S}  is  fat  content,  for 
MS(S)  may  have  a  higher  fat  content 
than  some  hand-deboned  meat. 
However,  this  concern  has  been 
addressed  by  the  fat  limitations  imposed 
on  finished  products,  for  example,  the  50 
percent  fat  limitation  applicable  to  pork 
sausage  and  whole  hog  sausage.  (See 
§§319.141  and  319.144.) 

Final^,  as  to  any  other  characteristic 
of  MS(3)  which  is  different  from  hand- 
deboned  comminuted  meat,  even  though 
any  suah  characteristic  has  no  health 
implications,  petitioners  propose  that 
MS(S)  constitute  no  more  than  10% 
(rather  than  20%)  of  the  meat  portion  of 
a  finished  meat  food  product  when  the 
ingredient  statement  does  not  list  MS(S). 
(See  i  319.6(b)  and  (c).)  This  further 
limitation  on  the  amount  of  MS(S)  would 
not  only  reduce  the  amount  of  calcium 
(which  would  nevertheless  be  disclosed) 
but  necessarily  would  reduce  to 
negligible  levels  the  overall  amount  of 
MS(S)  in  a  finished  product.  At  this 
level,  there  simply  is  no  rational 
justification  for  separate  identification 
of  MS(S).*  Of  course,  packers  would 
have  the  option  of  using  up  to  20%  MS{S) 
in  the  livestock  and  poultry  portion  of 
finished  products  if  they  elect  to  list 
MS(S)  in  the  ingredient  statement.) 

The  labeling  changes  which 
Petitioners  propose  are  entirely 
consistent  with  the  overall  scheme  of 
regulation  of  MS(S).  The  Secretary  has 
determined  that  MS(S]  is  a  distinct 
product  with  distinct  characteristics. 
While  not  included  within  the  technical 
definition  of  "meat"  under  the  current 
regulations,  MS[S)  in  fact,  is,  as 
expressly  found  by  the  Court  of 
Appeals,  "overwhelmingly"  meat. 
Consistent  with  the  Department's  view 
that  thie  product  is  unique,  a  special 
labeling  requirement  for  it  under 
§  317.2(c)  would  be  appropriate,  namely, 
that  MS(S)  need  not  be  identified  as 
such  iathe  ingredient  statement  y/the 
amount  of  calcium,  the  only  property  of 
MS(S)  with  any  significance  from  a 
health  standpoint,  is  specifically  stated 
and  MS(S)  is  limited  to  10%  of  the  meat 
portion  of  the  finished  product.  Thus,  the 
general  requirement  that  MS(S)  be  listed 
as  such  in  the  ingredient  statement, 
shouldigive  way  to  an  optional  method 
of  desQ'ibing  a  unique  type  of  meat, 
which  inethod  unquestionably  would  be 
more  ikformative  about  the  only 


'  Indeed,  there  is  no  rational  reason  to  require  its 
separatejidentification  even  at  the  20%  level.  As 
ludge  Sc^lia  stated  in  CNI  v.  Block:  "/W/hen  used 
in  the  maximum  proportions  permitted  by  the 
rcgulatiiips.  |MS(S)|  was  shown  by  scientific  studies 
and  tast4  tests  to  affect  neither  the  nutritional  nor 
the  orgai  olcptic  characteristics  of  the  product"  (749 
F,2d  at  9  I). 


significant  property  of  the  meat 
(calcium).  Tl»is  would  be  especially 
appropriate  since  MS(S)  is 
overwhelmingly  meat  in  the  first  place 
and  since  it  would  account  only  for  a 
very  small  proportion  of  the  finished 
product  by  reason  of  its  being  limited  to 
10%  of  the  meat  portion  of  the  product.  * 

PART  317— [AMENDED] 

According,  Petitioners  request  that 
§  317.2(j)(13)  be  amended  to  read  as 
follows  (new  language  underscored): 

§317.2    [Amended] 

())***! 

(13)(i)  On  the  label  of  any 
"Mechanically  Separated  (Species)" 
described  in  §  319.5(a)  of  this 
subchapter,  the  name  of  such  product 
shall  be  followed  immediately  by  the 
phrase  "for  processing"  unless  such 
product  has  a  protein  content  of  not  less 
than  14  percent  and  a  fat  content  of  not 
more  than  30  percent. 

(ii)  When  any  "Mechanically 
Separated  (Species)"  described  in 
§  319.5  of  this  subchapter  is  used  as  an 
ingredient  in  the  preparation  of  a  meal 
food  product  and  such  "Mechanically 
Separated  (Species)"  contributes  20  mg 
or  more  of  calcium  to  a  serving  of  such 
meat  food  product,  the  label  of  such 
meat  food  product  shall  state  the 
calcium  content  of  such  meat  food 
product,  determined  and  expressed  as 
the  percentage  of  the  U.S. 
Recommended  Daily  Allowance  (U.S. 
RDA)  in  a  serving  in  accordance  with  21 
CFR  101.9(b](l).  (c)(7)(i)  and  (iv),  and  (e). 
as  part  of  any  nutrition  information 
included  on  such  label,  or  if  such  meat 
food  product  does  not  bear  nutrition 
labeling  information,  as  part  of  a 
prominent  statement  in  immediate 
conjunction  with  the  list  of  ingredients, 

as  follows:  "A serving  contains 

%  of  the  U.S.  RDA  of  calcium",  with 

the  blanks  to  be  filled  in,  respectively,    j 
with  the  quantity  of  such  product  that 
constitutes  a  serving  and  the  amount  of 
calcium  provided  by  such  serving: 
Provided,  That,  calcium  content  need 
not  be  stated  where  (a)  the  percent  of 
the  U.S.  RDA  of  calcium  to  be  declared 
would  not  differ  from  the  percent  of  the 
U.S.  RDA  that  would  be  declared  if  the 
meat  food  product  contained  only  hand 
deboned  ingredients  or  (b)  the  calcium 
content  of  a  serving  of  the  meat  food 
product  would  be  20  percent  of  the  U,S. 
RDA  or  more  if  the  meat  food  product 


'  The  Department,  of  course,  has  the  legal 
authority  to  promulgate  the  proposed  revision.  See 
21  U.S.C.  601(r  )(7)  and  9  CFR  317.2(c). 
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contained  only  hand  deboned 
ingredients. 

Mechanically  Separated  (Species) 
may  be  designated  in  the  list  of 
ingredients  as  the  species  from  which  it 
was  derived  (a)  if  the  calcium  content  of 
the  meat  food  product,  irrespective  of 
amount,  is  stated  on  the  label  as  part  of 
any  nutrition  information  on  the  label  or 
in  immediate  conjuction  with  the  list  of 
ingredients  or  otherwise  conspicuously 
on  the  label;  and  (b)  if  the  mechanically 
separated  species  constitutes  no  more 
than  W  percent  of  the  livestock  and 
poultry  portion  of  any  meat  food 
product. 

As  stated  in  the  1982  rulemaking 
proceeding,  this  amendment  would 
permit  "the  labeling  requirements  for 
meat  food  products  in  which  |MS(S)1  is 
used  ...  to  continue  to  provide 
adequate,  nonmisleading  information 
while  reducing  their  burden  and 
avoiding  unwarranted  and  possibly 
derogatory  implications  (47  PR  28222). 
Indeed.  Petitioners  submit  that  the 
proposed  amendment  would  accomplish 
those  objectives  more  effectively. 
Respectively  submitted. 

Glassie,  Pewelt,  Dudley,  Beebe.  &  Shanks. 
P.C. 
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By 


James  M.  Kefauver 


13l7FSlreel.  N.  W.,  Washington.  DC 20004, 
Telephone:  783-1414 

Counsel  for  Petitioners 

Date:  November  10. 1986:  FSIS  has 
commenced  a  review  of  the  labelinx 
provisions  for  mechanically  separated 
(species),  when  it  is  used  as  an  ingredient  in 
meat  food  products,  to  determine  if  the 
petitioned  action  is  warranted.  To  ensure  that 
the  review  is  comprehensive.  FSIS  is 
soliciting  information  and  comments 
concerning  the  action  requested.  The 
Department  will  carefully  consider  comments 
and  information  on  issues  raised  by  the 
petition  in  deciding  if  further  regulatory 
action  should  be  proposed  regarding  labeling 
requirements  for  mechanically  separated 
(species)  when  it  is  used  as  an  ingredient  in  a 
meat  food  product.  In  particular,  answers  to 
the  following  questions  would  be  most 
helpful: 

1.  Would  the  labeling  of  a  meat  food 
product  containing  "Mechanically  Separated 
(Species)"  be  false  or  misleading  if  the 
ingredients  statement  on  the  labeling  did  not 
include  "Mechanically  Separated  (Species)"? 

2.  Would  an  optional  labeling  statement, 
such  as  proposed  in  the  petition,  be  a 
sufficient  substitute  for  listing  "Mechanically 
Separated  (Species)"  in  the  ingredients 
statement  on  the  labeling  of  a  meal  food 
product  in  which  it  is  used? 

3.  Is  the  10  percent  use  limitation  for 
Mechanically  Separated  (Species),  proposed 
by  the  petition,  a  reasonable  amount  for 
triggering  the  optional  calcium  content 
labeling  statement  provided  for  by  the 
petition? 


4.  Are  there  any  other  options,  other  than 
the  one  proposed  in  the  petition,  to 
accomplish  the  objective  of  the  petitioners? 

Done  at  Washington.  DC,  on;  March  30, 
1987. 

Donald  L  Hougloo, 

Administrator.  Food  Safety  and  Inspection 
Service. 

|FR  Doc.  87-7355  Filed  4-2-87;  8:45  am| 

nuJNG  COOE  3410-OM-M 


NUCLEAR  REGULATORY  COMMISSION 

10  CFR  Part  50 

f  Docket  No.  PRM-50-47) 

Qualtty  Technology  Company,  Petition 
for  Rulemaking;  Extension  of 
Comment  Period 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking: 

Extension  of  comment  period. 

summary:  On  January  12, 1987  (52  FR 
1200),  the  NRC  published  a  notice  of 
receipt  for  a  petition  for  rulemaking 
dated  October  27. 1986.  that  was  filed  by 
Quality  Technology  Company.  The 
petition  was  assigned  Docket  No.  PRM- 
50-47  on  November  14, 1986.  The  notice 
of  receipt  requested  that  the  public 
submit  comments  by  March  13. 1987.  A 
request  for  an  extension  of  the  comment 
period  indicates  that  the  public  needs 
additional  time  to  coordinate  views  and 
prepare  comments.  The  NRC  agrees  that 
it  takes  considerable  time  to  coordinate 
views  of  several  groups  to  be  included 
in  a  single  comment,  and,  further,  values 
the  contribution  public  comments  lend 
to  its  assessment  of  a  petition  for 
rulemaking.  Therefore,  this  notice 
extends  for  60  days  the  original 
comment  period  for  PRM-50-^7  to  May 
13. 1987. 

DATE:  Submit  comments  by  May  13. 
1987,  a  60-day  extension  of  the  original 
comment  period.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  before  this  date. 
ADDRESSES:  Send  comments  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

Obtain  a  copy  of  the  petition  by 
writing  to  the  Division  of  Rules  and 
Records,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 

A  copy  of  the  petition  and  of 
comments  on  the  petition  are  available 
for  inspection  or  copying  for  a  fee  at  the 


Public  Document  Room  at  1717  H  Street 
NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  F.  Beeson,  Acting  Chief.  Rules 
and  Procedures  Branch.  Division  of 
Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-492-4268,  or.  Toll  Free, 
800-368-5642. 

Dated  at  Washington,  DC,  this  30lh  day  of 
March,  1987. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  C.  Hoyie, 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  87-7416  Filed  4-2-87;  8;45  am) 

BILUNQ  COOE  7S90-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  368 

[Docket  No.  70238-7038] 

District  Offices;  Removal  of  Authority 
To  Process  International  Import 
Certificates 

AGENCY:  Export  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of 
Commerce  is  issuing  a  proposed  rule  to 
remove  the  authority  of  Department  of 
Commerce  District  Offices  to  process 
International  Import  Certificates.  Once 
this  proposed  rule  is  adopted  as  final,  a 
U.S.  importer  of  commodities  that 
require  an  International  Import 
Certificate  will  have  to  submit  each 
request  for  the  certification,  validation 
or  amendment  of  the  Certificate  (Form 
ITA-645P/ATF-4522/DSP-53)  to  the 
Office  of  Export  Licensing  in 
Washington,  DC.  This  centralized 
processing  is  intended  to  result  in  mere 
uniform  processing  of  International 
Import  Certificates. 

DATE:  Comments  should  be  received  by 
June  2, 1987. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to:  Joan  Maquire. 
Regulations  Branch.  Export 
Administration,  U.S.  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC.  20044. 

FOR  FURTHER  INFORMATION  CONTAC1: 

John  Black  or  Patricia  Muldonian, 
Regulations  Branch,  Export 
Administration.  Department  of 
Commerce.  Washington,  DC.  20230 
(Telephone:  (202)  377-2440). 


10772 


Federal  Register  /  Vol.  52.  !No.  64  /  Friday.  April  3.  1987  /  Proposed  Rules 


SUHf-LtMcN  I  Amt  iMrunnnATION: 

Rulemaking  Requirements  and 
Invitation  to  Comment 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Orden2291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
dale.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
th  United  States.  Further,  no  other  law 
requires  that  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

1  lowever,  because  of  the  importance  of 
the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  other  law,  under 

§§  603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  involves  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  The  collection  of  this  information 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0064. 

The  period  for  submission  of 
comments  will  close  June  2, 1987.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 


confideatially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  will  not  consider  them  in 
the  development  of  final  regulations. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Departif  ent  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  govenrments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4104.  U.S. 
Department  of  Commerce,  14th  Street, 
and  PeiBisylvania  Avenue,  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  or  records  at 
the  facility  may  be  obtained  from 
Patricia  L.  Mann,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

List  of  Subjects  in  15  CFR  Fart  388 

Imports.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  Part  368  of  the  Export 
Administration  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  368— (AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  368  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503,  50 
U.S.C.  Atop.  2401  et  seq.,  as  amended  by  Pub. 
L.  97-14$  of  December  29, 1981  and  by  Pub.  L. 
99-64  of  July  12, 1985:  E.0. 12525  of  July  12, 
1985  (50 FR  28757.  July  16. 1985). 

§368.2    [Amended] 

2.  Section  368.2  is  amended  as  follows: 

A.  The  third  sentence  under 
paragraph  (a)(1)  is  amended  by 
removing  the  clause  ".  or  the  nearest 
District  Office  listed  in  §  368.2(a)(2)."; 

B.  Paragraph  (a)(2)(i)  is  amended  by 
removing  the  paragraph  designator  and 
the  word  "or"  appearing  at  the  end  of 
the  text  and  by  replacing  the  comma  et 


the  end  of  the  amended  text  with  a 
period: 

C.  Paragraph  (a)(2)(ii)  is  removed;  and 

D.  Paragraph  (a)(12)(i)  introductory 
text  is  amended  by  revising  the  words 
"any  of  the  Offices  listed  in 

§  368.2(a)(2)''  to  read  "the  Office  of 
Export  Licensing". 

Dated:  March  31,  1987. 
Vincent  F.  DeCain, 

Deputy  Assistfint  Secretary  for  Export 

Administratidi}. 

(FR  Doc.  87-7442  Filed  4-2-67:  8:45  am) 

BILLING  CODE  3$10-2S-M 


TENNESSEE  VAU.EY  AUTHORITY 
18  CFR  Part  1301 

Freedom  of  Information  Act;  Sctiedule 
of  Fees 

agency:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Proposed  rule. 

summary:  TVA  proposes  to  amend  its 
schedule  of  fees  for  processing  requests 
for  records  which  are  made  available  for 
public  inspection.  The  Freedom  of 
Information  Reform  Act  of  1986  requires 
agencies  to  issue  final  regulations  in 
conformance  with  the  Office  of 
Management  and  Budget  (OMB) 
guidelines  and  schedule  of  fees. 
DATE:  Comments  must  be  received  by 
May  4, 1987. 

address:  Comments  should  be  sent  to 
Craven  Crowell,  Director,  Office  of 
Information,  Tennessee  Valley 
Authority,  400  West  Summit  Hill  Drive, 
Knoxville,  Tennessee  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  D.  Francis,  Jr..  (615)  632-6000. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  not  a  major  rule  for  the 
purpose  of  Executive  Order  12291.  As 
required  by  the  Regulatory  Flexibility 
Act.  it  is  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
Impact  on  small  business  entities. 

List  of  Subjects  in  18  CFR  Part  1301 

Administrative  practice  and 
procedure.  Freedom  of  Information,    • 
Privacy.  Sunshine  Acts. 

For  the  reasons  set  forth  in  the 
preamble,  TVA  proposes  to  amend  18 
CFR  Part  1301  as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  for  Part  1301,  Subpart 
A,  is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  831-831dd.  5  U.S.C. 
552, 18  U.S.C.  208(b). 
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2.  Section  1301.2  is  revised  to  read  as 
follows: 

§  1 30 1 .2    Schedule  of  fees. 

(a)  Basis.  Except  as  otherwise 
provided  in  paragraph  (d)  of  this  section, 
TVA  records  which  are  available  for 
public  inspection  under  §  1301.1  are 
made  available  upon  payment  of 
uniform  fees  which  will  approximately 
cover  the  direct  costs  to  TVA  of 
searching  for.  duplicating,  and  in  the 
case  of  commercial  requesters. 
reviewing  the  records. 

(b)  DefmiticHts—{\)  Search.  The  term 
"search"  includes  all  time  spent  looking 
for  material  that  is  responsive  to  a 
request,  including  line-by-line 
identification  of  material  within 
docuuneots,  and  computer  searches 
using  existing  programniing. 

(2)  Duplication.  The  term 
"duplication"  refers  to  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  request.  Such  copfes  can 
take  the  form  of  paper  copy,  microform, 
audiovisual  materials,  or  machine- 
readable  documentation  (e.g..  magnetic 
tape  or  disk),  among  others. 

(3)  Review.  The  term  "review"  refers 
to  the  process  of  examining  documents 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any 
portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release. 

(4)  Commercial  use  request  The  term 
"commercial  use  request"  refers  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  is  related  to  commerce,  trade,  or 
profit  as  these  phrases  are  commonly 
known  or  have  been  interpreted  by  the 
courts  in  the  context  of  the  Freedom  of 
Information  Act.  In  determining  the 
nature  of  a  request,  TVA  will  look  to  the 
use  to  which  a  requester  will  put  the 
documents  requested.  Where  a 
requester  does  not  explain  the  use  or 
where  the  explanation  is  insufficient. 
TVA  may  draw  reasonable  inferences 
from  the  requester's  identity  and  charge 
fees  accordingly. 

(5)  Educational  institution.  The  term 
"educational  institution"  refers  to  an 
accredited  institution  of  higher  learning 
engaged  in  scholarly  research. 

(6)  Noncommercial  scientific 
institution.  The  term  "noncommercial 
scientific  institution"  refers  to  an 
independent  nonprofit  institution  whose 
purpose  is  to  conduct  scientific  research. 

(7)  Representative  of  the  news  media. 
The  term  "representative  of  the  news 
media"  refers  to  any  representative  of 
established  news  media  outlets,  i.e..  any 


organization  such  as  a  television  or 
radio  station,  or  a  newspaper  or 
magazine  of  general  circuhtion,  or  a 
person  working  for  an  organization 
which  regularly  publishes  information 
for  dissemination  to  the  general  public 
whether  electronically  or  in  print.  In  the 
case  of  "free-lance"  joumalists.  they 
may  be  regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  iL 

(c)  Fees.  The  following  fees  are 
a^^icable: 

(1 )  Search  time  charges  for  other  then 
computer  searches.  For  time  spent  by 
clerical  employees  in  searching  Tiles  the 
charge  is  $8.35  per  hour.  For  time  spent 
by  supervisory  and  professional 
employees,  the  charge  is  S19.75  per  hour. 

(2)  Duplication  charges.  For 
photostatic  reproduction  of  requested 
material  which  consists  of  sheets  no 
larger  than  »Vt  by  14  inches,  the  charge 
is  10  cents  per  page.  For  reproduction  of 
other  materials,  the  charge  is  the  direct 
cost  of  photostat  or  other  means 
necessarily  used  for  duplication. 

(3)  Review  charges.  For  reviewing 
documents  in  response  to  a  commercial 
use  request,  the  time  spent  reviewing 
them  to  determine  whether  they  are 
exempt  from  mandatory  disclosure  is 
charged  at  the  same  rates  as  search 
time. 

(4)  Charges  for  computer  searches. 
For  computer  searches,  the  charge  is  the 
direct  cost  of  providing  the  service, 
including  computer  search  time,  runs, 
and  operator  salary. 

(5)  Other  charges.  Where  a  response 
to  a  request  requires  services  (including 
personnel)  or  materials  other  than  the 
ones  described  in  paragraphs  (c)  (1).  (2), 
(3),  and  (4)  of  this  section,  the  charge  is 
the  full  cost  of  any  such  services  and 
materials  which  TVA  agrees  to  provide, 
but  only  if  the  requester  has  been 
notified  of  such  cost  before  it  is 
incurred,  or  if  the  request  contains  a 
statement  accepting  responsibility  for 
the  cost  to  be  incurred.  Such  services  or 
materials  include: 

(i)  Certifying  that  records  are  true 
copies; 

(ii)  Packaging  and  mailing  records 
rather  than  holding  for  pickup: 

(iii)  Sending  records  by  special 
methods  such  as  express  mail,  etc. 

(d)  Waiverof  fees  and  services 
provided  without  charge.  (1)  TVA 
waives  or  reduces  fees  otherwise 
chargeable  under  this  section  if  TVA 
determines  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 


Government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(2)  Except  for  documents  provided  in 
response  to  a  commercial  use  request, 
the  first  100  pages  of  duplication  and  the 
first  4  hours  of  search  time  will  be 
provided  without  charge.  Educational 
and  noncommercial  scientific  institution 
requesters  who  seek  records  for 
scholarly  or  scientific  research  and 
representatives  of  the  news  media  are 
not  charged  search  time. 

(3)  No  fee  is  charged  to  any  requester 
if  the  cost  of  collecting  the  fee  would  be 
equal  to  or  greater  than  the  fee  itself. 

(e)  Assessment  and  collection  of  fees. 
(1)  Interest  may  be  charged  to  those 
requesters  who  fail  to  pay  fees  charged. 
Interest  may  begin  to  be  assessed  on  the 
amount  billed  starting  on  the  31sl  day 
following  the  day  on  which  the  billing 
was  sent.  Interest  will  be  at  the  rate 
prescribed  in  31  U.S.C.  3717. 

(2)  If  TVA  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  TVA 
may  aggregate  any  such  requests  and 
charge  accordingly. 

(3)  If  TVA  determines  that  allowable 
charges  a  requester  naay  be  required  to 
pay  are  likely  to  exceed  $250.  TVA  may 
require  a  requester  to  make  an  advance 
payment  of  the  entire  fee  before 
continuing  to  process  the  request.  The 
administrative  time  limits  prescribed  in 
§  1301.1(c)  of  this  part  will  begin  to  run 
only  after  TVA  has  received  any 
payment  required  to  be  made  in 
advance  under  this  provision. 

(4)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
manner  (within  30  days  of  the  date  of 
billing).  TVA  may  require  the  requester 
to  pay  the  full  amount  owed  plus  any 
applicable  interest  as  provided  above 
and  to  make  an  advance  payment  of  the 
full  amount  of  the  estimated  fee  before 
the  agency  begins  to  process  a  new 
request  or  a  pending  request  from  that 
requester.  The  administrative  time  limits 
prescribed  in  §  13OT.l(c)  of  this  part  will 
begin  to  run  only  after  TVA  has 
received  any  payment  required  to  be 
made  in  advance  under  this  provision. 

(5)  TVA  may  assess  charges  for  time 
spent  searching,  even  if  TVA  fails  to 
locate  the  records  or  if  records  located 
are  determined  to  be  exempt  from 
disclosure. 

WJ^.  Willis. 

Genera/  Manager. 

[FR  Doc  87-7367  FiM  4-2-87;  8:45  am] 

BILUNG  CODE  •120-01-M 
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DEPARTMENT  OF  THE  TREASUflY 

Customs  Service 

19  CFR  Part  111 

Withdrawal  of  Proposed  Customs 
Regulations  Amendment  Relating  to 
Customs  Broker  Examinations 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Withdrawal  of  proposed  rule. 

summary:  This  document  withdraws  the 
proposed  amendment  to  the  Customs 
Regulations  which  would  have  reduced 
the  number  of  times  per  year  the 
examination  for  those  wishing  to 
become  licensed  Customs  brokers  is 
given  from  twice  to  once  per  year.  Upon 
further  consideration,  it  has  been 
determined  advisable  not  to  proceed 
with  the  proposal. 

DATE:  Withdrawal  effective  on  April  3, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Wagner.  Commercial 
Compliance  bivision,  U.S.  Customs 
Service.  1301  Constitution  Avenue,  NW.. 
Washington.  DC  20229  (202-566-8121). 
SUPPLEMENTARY  INFORMATION: 

Background 

Part  111.  Customs  Regulations  (19  CFR 
Part  111),  sets  forth  the  general 
provisions,  as  well  as  specific 
procedures,  relating  to  Customs  brokers, 
that  is.  individuals,  partnerships, 
associations,  or  corporations  licensed  to 
transact  Customs  business  on  behalf  of 
others.  In  particular.  §  111.13.  Customs 
Regulations,  contains  the  procedural 
aspects  of  the  examination  of  applicants 
for  individual  brokers  licenses.  By 
notice  published  in  the  Federal  Register 
on  April  25. 1986  (51  FR  15636),  it  was 
proposed  to  amend  §  111.13(b).  Customs 
Regulations,  by  reducing  the  number  of 
annual  examinations  for  those  wishing 
to  become  licensed  Customs  brokers 
from  twice  to  once  per  year. 

Currently,  Customs  gives 
examinations  in  April  and  October. 
They  are  prepared  and  graded  in 
Customs  Headquarters  and  are  designed 
to  test  an  applicant's  knowledge  of 
customs  and  related  laws,  regulations, 
and  procedures,  and  his  or  her  fitness  to 
render  valuable  service  to  importers  and 
exporters.  Due  to  increasing  numbers  of 
applicants  and  Customs  limited 
resources  with  which  to  prepare,  give, 
and  grade  the  exam.  Customs  was 
concerned  that  the  quality  of  the  testing 
program  might  suffer.  This  could  lead  to 
the  licensing  of  individuals  who  do  not 
meet  the  standards  maintained  by 
previous  examinations. 


In  response  to  our  proposal,  several 
commenters  noted  that  once-a-year 
examination  schedules  would  place  a 
hardship  on  companies  and  individuals 
waiting  to  become  licensed  brokers.  In 
response  to  that  problem  we  have 
determined  to  continue  to  offer  two 
examinations  while  maintaining  their 
integrity  by  alternate  staffing  methods. 
We  are  therefore  withdrawing  the 
proposal  to  reduce  the  number  of 
examinations. 

Action — Withdrawal  of  Proposal 

Based  upon  further  consideration  of 
the  matter,  Customs  has  determined  that 
the  proposed  amendment  should  not  be 
adopted.  Accordingly,  the  notice 
published  in  the  Federal  Register  on 
April  25. 1986  (51  FR  15636).  is 
withdrawn. 

Drafting  Information 

Theprincipal  author  of  this  document 
was  John  Doyle.  Regulations  Control 
Branch.  U.S.  Customs  Service.  However, 
personnel  from  other  offices  participated 
in  its  development. 

Dated:  March  30, 1987. 
fohn  B.  O'LiOughlin, 

Acting  Assistant  Commissioner.  Commercial 

Operations. 

|FR  Doc.  87-7351  Filed  4-2-87;  8:45  am] 

BILUNQCOOC  4S20-02-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  615 

Closing  Date  for  Comments  on  Notice 
of  Proposed  Rules  for  the  Federal 
State  Unemployment  Compensation 
Program;  Extended  Benefits; 
Extension  of  Comnrtent  Period 

AGENCY:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice  of  extension  of  closing 
date  for  comments. 

SUMMARY:  This  notice  extends  the  date 
of  cloeing  for  comments  on  the  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  October  24. 1986  (51 
FR  37746),  concerning  revision  of  the 
regulations  for  the  Extended.  Benefit 
Program.  The  former  closing  date  for 
comments  was  November  24. 1986.  The 
new  closing  date  is  April  20. 1987. 
date:  Written  comments  must  be 
received  by  the  close  of  business  on 
April  20. 1987. 

The  address  for  comments  is  not 
chanted. 


FOR  FURTHER  INFORMATION  CONTACT! 

Carolyn  M.  Gelding,  Director, 
Unemployment  Insurance  Service  (202) 
376-6636." 

Signed  at  Washington.  DC  on  March  27 
1987. 

Roberts  T.  )^nes. 

Deputy  Assistant  Secretary  of  Labor. 
[FR  Doc.  87-7404  Filed  4-2-87;  8^45  am) 

BILUNG  COOE  4510-30-M 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 
lLR-95-861 

Income  Taxes;  Information  Reporting 
on  Real  Estate  Transactions;  Cross- 
Reference 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  information  reporting  requirements 
for  real  estate  transactions.  The  text  of 
the  temporary  regulations  also  serves  as 
the  comment  document  for  this  notice  of 
proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  June  2. 1987.  The  amendments 
to  the  regulations  are  proposed  to  be 
effective  for  real  estate  transactions 
closing  after  December  31, 1986. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC;LR:T 
(LR-95-86),  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  E.  Davis  III,  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Ave..  NW.. 
Washington.  DC  20224.  Attention: 
CC:LR:T.  (202)  566-3461  (not  a  toll-free 
call). 

SUPPlfMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
to  provide  rules  relating  to  the 
information  reporting  requirements  for 
real  estate  transactions  under  section 
6045(e)  of  the  Internal  Revenue  Code  of 
1986.  The  temporary  regulations  refiect 
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the  addition  of  section  6045(e)  to  the 
Code  by  section  1521  of  the  Tax  Reform 
Act  of  1986  (100  Stat.  2746).  This 
document  proposes  to  adopt  the 
temporary  regulations  as  final 
regulations.  Accordingly,  the  text  of  the 
temporary  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  In  addition,  the 
preamble  to  the  temporary  regulations 
explains  the  proposed  and  temporary 
rules. 

For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  (T.D.  8135) 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulator^'  impact  analysis 
therefore  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  regulations  proposed 
herein  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service.  New 
Executive  Office  Building,  Washington. 
DC  20503.  The  Internal  Revenue  Ser\'ice 
requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 
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Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Arthur  E.  Davis 
III,  of  the  L^slation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.6001-1  through  1.6109-2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements. 

26  CFR  Part  602 

OMB  control  numbers  under  the 
Paperwork  Reduction  Act. 
L,awren€e  B.  Gitibs, 

Comniissionrr  of  Internal  Revenue. 
jKR  Doc.  87-7^88  Filed  4-1-87;  8:45  am) 
BILLING  COOC  4«3O-0t-« 


directly  on  the  container,  to  ensure  that 
the  required  information  remains  legible 
and  present  on  the  container  after 
contact  with  the  fluid. 

DATES:  Comments  must  be  submitted 
not  later  than  June  2. 1987.  If  adopted, 
this  rule  would  be  effective  180  days 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

FOR  FmrrHER  informatiom  contact: 

Mr.  Vernon  Bloom.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590.  Telephone:  (202)  366-5277. 

SUPPtEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  116. 
Motor  Vehicle  Brake  Fluids,  specifies 
requirements  for  fluids  used  in  hydraulic 
brake  systems  and  for  labeliirg  the 
containers  of  these  fluids.  The  purpose 
of  the  standard  is  "to  reduce  failures  in 
the  hydraulic  braking  systems  of  motor 
vehicles  which  may  occur  because  of 
the  manufacture  or  use  of  improper  or 
contaminated  fluid."'  (49  CFR  571.116.) 


DEPARTMENT  OF  TRANSPORTATION        Background 

National  Highway  TraHic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  87-07;  Notice  7] 


Federal  Motor  Vehtde  Safety 
Standards;  Motor  Vehicle  Brake  Fluids 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Grant  of  petition  for  rulemaking; 
notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  grants  two  related 
petitions  for  rulemaking  submitted 
separately  by  the  Chemical  Specialties 
Manufacturers  Association  and  the  firm 
of  Arent.  Fox,  Kintner.  Plotkin  &  Kaha 
on  behalf  of  companies  engaged  in  the 
manufacture  and  sale  of  motor  vehicle 
brake  fluid.  The  petitioners  requested 
NHTSA  to  amend  the  brake  fluid 
container  labeling  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  116,  Motor  Vehicle  Brake  Fluids,  to 
provide  for  the  use  of  permanently 
affixed  labels  (e.g.,  paper  labels)  on 
brake  fluid  containers.  This  notice 
proposes  to  revise  the  labeling 
requirements  for  both  brake  fluid 
containers  and  hydraulic  system  mineral 
oil  containers,  to  permit  container 
labeling  by  means  other  than  by 
marking  the  required  information 
directly  on  the  container  (i.e., 
permanently  affixed  labels).  Procedures 
are  proposed  for  testing  the  labeling  of 
all  such  containers,  including  containers 
which  are  marked  with  information 


Standard  No.  116  has  been  in  effect  as 
a  motor  vehicle  safety  standard  since 
passage  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  in  1966.  In 
1971.  the  standard  was  amended  to 
establish  requirements  for  the  labeling 
of  brake  fluid  containers.  The  rule 
required  certain  information  to  be 
clearly  and  indehbly  marked  on  each 
brake  fluid  container. 

Requirements  of  Standard  No.  116: 
Paragraph  S5.2.2  of  the  standard  sets 
forth  the  certification,  marking  and 
labeling  requirements  of  the  standard. 
S5.2.2.1  applies  to  manufacturers  of 
brake  fluid.  It  requires  them  to  furnish 
certain  information  to  each  packager, 
distributor,  or  dealer  to  whom  the 
manufacturer  delivers  the  fluid, 
including  information  identifying  the 
production  lot  and  date  of  manufacture 
of  the  brake  fluid  and  the  fluid's  grade 
and  minimum  wet  boiling  point,  and  a 
certification  that  the  brake  fluid 
conforms  to  Standard  No.  116. 

S5.2.2.2  applies  to  packagers  of  brake 
fluid  and  specifies  the  information 
required  to  be  on  brake  fluid  containers. 
That  paragraph  requires  packagers  to 
furnish  the  required  information  "clearly 
and  indelibly  marked  on  each  brake 
fluid  container."  The  required 
information  includes  the  certification 
that  the  fiuid  conforms  to  Standard  No. 
116,  the  name  of  the  packager  and  name 
and  mailing  address  of  the  distributor, 
information  relating  to  identifying  the 
packaged  lot  and  date  of  packaging  and 
the  type  of  brake  fluid  contained  in  the 
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pack.ige.  the  minimum  wet  boiling  point 
of  the  fluid,  and  a  scries  of  safety 
warnings.  The  safety  warnings  concern 
proper  storage  of  the  fluid  and  the  safety 
consequences  of  using  contaminated 
fluid.  Comparable  labeling  requirements 
are  set  forth  in  S5. 2.2.3  for  packagers  of 
hydraulic  system  mineral  oil. 

The  safety  warnings  required  of  brake 
fluid  and  hydraulic  system  mineral  oil 
containers  serve  as  a  safeguard  against 
failures  in  hydraulic  braking  systems 
that  might  result  from  the  use  of 
improper  or  contaminated  fluids.  The 
warnings  also  help  to  prevent  improper 
storage  of  the  brake  fluid  which  could 
contaminate  the  fluid  or  cause  it  to 
absorb  moisture.  Avoiding  the 
absorption  of  moisture  is  extremely 
important  since  moisture  in  a  brake 
system  degrades  braking  performance 
and  safety  by  lowering  the  brake  fluid's 
boiling  point,  increasing  the  fluid's 
viscosity  at  low  atmospheric 
temperatures  and  increasing  the  risk  of 
brake  system  component  corrosion. 
Lower  boiling  points  increase  the  risk  of 
brake  system  failure  and  increase  the 
possibilities  of  vapor  lock.  The  safety 
warnings  also  alert  users  of  brake  fluid 
containers  with  capacities  less  than  five 
gallons  that  the  containers  should  not  be 
refilled. 

Interpretation  ofS5.2.2.2:  In  an  April 
1984  letter  to  McGraw-Edison,  the 
agency  interpreted  Standard  No.  116  as 
prohibiting  the  use  of  labels,  whether 
paper  or  of  some  other  material,  to  meet 
the  "marked  on  each  .  .  .  container" 
requirements  of  S5.2.2.2  of  the  standard. 
NHTSA  stated  that  S5.2.2.2  required  the 
relevant  information  to  be  marked 
directly  on  the  brake  fluid  container  and 
not  simply  on  a  label  that  is  affixed  to 
the  container.  This  conclusion  was 
based  on  a  review  of  the  plain  language 
of  S3.2.2.2  and  the  Federal  Register 
notices  proposing  and  adopting  that 
language.  Subsequent  interpretations 
reiterated  the  agency's  conclusion  that 
paper  labels  were  not  sufficient  to  meet 
the  "marked  on  each  .  .  .  container" 
requirements  of  the  standard. 

Members  of  the  brake  fluid  marketing 
industry  expressed  concern  about  the 
effects  of  the  agency's  interpretations  of 
S5.2.2.2.  It  became  apparent  that  some 
brake  fluid  manufacturers  and 
packagers  had  been  using  permanently 
affixed  labels  on  their  products, 
unaware  that  this  practice  did  not  meet 
the  requirements  of  S5.2.2.2.  The 
industry's  concern  culminated  in  the 
submission  of  two  petitions  for 
rulemaking  to  amend  the  labeling 
requirements  of  the  standard. 


Petitions  for  Rulemaking 

The  two  petitions  for  rulemaking 
received  by  NHTSA  request  the  agency 
to  amend  Standard  No.  116  to  provide 
for  tha  use  of  permanently  afTixed  labels 
to  satisfy  the  marking  requirements  of 
S5.2.2.Z.  The  Chemical  Specialties 
Manufacturers  Association  (CSMA)  and 
the  law  firm  of  Arent,  Fox,  Kintner. 
PlolkiA  &  Kahn  (Arent)  petitioned  the 
agency  on  behalf  of  companies  engaged 
in  the  manufacture  and  sale  of  motor 
vehicle  brake  fiuid.  Because  the  two 
petitions  share  similar  interests  in  the 
use  of  permanently  affixed  labels  on 
brake  fluid  containers,  NHTSA  has 
decided  to  respond  to  both  of  their 
requests  in  this  grant  notice  and  NPRM. 

CSMA:  The  CSMA  is  a  voluntary 
trade  association  of  over  400  companies 
engaged  in  the  manufacture,  distribution 
and  marketing  of  chemical  specialty 
products,  and  includes  companies 
engaged  in  the  manufacture  and 
packaging  of  motor  vehicle  brake  fluid. 
According  to  the  CSMA,  most  brake 
fluid  aold  at  retail  is  packaged  under 
private  brand  names  by  independent 
packagers.  An  independent  packager 
inventories  large  quantities  of 
containers  which  are  filled  on  an  "as 
needed"  basis  as  orders  are  placed  by 
various  brake  fluid  marketers 
distributing  under  their  own  brand 
name$. 

The  CSMA  believed  that  Standard  No. 
116  should  permit  brake  fluid  packagers 
the  use  of  permanently  affixed  labels  to 
affix  Bequired  information  on  the 
containers  because  that  would  reduce 
costs  with  no  negative  effect  on  safety. 
According  to  the  petitioner,  the  use  of 
permanently  affixed  labels  would  permit 
a  private  brand  name  brake  fluid 
packager  to  attach  preprinted,  low  cost 
labels  on  readily  available  containers 
and  avoid  the  expense  of  readjusting 
packaging  lines  each  time  a  different 
brake  fluid  brand  is  packaged.  The 
CSMA  stated  that  it  is  economically 
unfeajsible  for  independent  packagers, 
typically  small  businesses,  to  directly 
mark  the  containers  for  each  brand  of 
brake  fiuid  and  store  them  in  advance  of 
packaging.  It  believed  that  the 
requirement  for  directly  marking  brake 
fluid  containers  entails  the  purchase  of 
expensive  machinery  and  increases 
other  production  costs,  and  "will  serve 
only  to  eliminate  from  the  marketplace 
those  companies  which  contract- 
package  brake  fluid  under  private 
label$." 

The  CSMA  argued  that  the  standard's 
current  labeling  requirements,  which 
specify  that  required  information  must 
be  "indelibly  marked"  on  brake  fluid 
containers,  are  impracticable  because 


"it  is  doubtful  that  any  method  of 
marking  bcpke  fiuid  containers  could  be 
considered  indelible  jsince]  any  label, 
whether  marked  directly  on  the 
container  or  affixed  thereto,  can  be 
removed."  The  petitioner  believed  that 
the  labeling  requirements  should  refer 
neither  to  an  "indelibly  marked" 
requirement  nor  focus  on  the  method  of 
application  of  the  required  labeling.  The 
petitioner  suggested  instead  that  the 
requirements  address  the  performance 
of  the  label,  i.e.,  its  ability  to  adhere  to 
the  container  during  the  life  of  the 
product  and  convey  the  information  of 
its  markings.  The  CSMA  stated  that  the 
state-of-the-art  printing  and  labeling 
technologies  are  such  that  adhesive 
labels  can  be  made  not  to  smear,  run  or 
become  unattached  from  the  container 
when  exposed  to  brake  fluid.  In  support 
of  its  argument  to  permit  permanently 
affixed  labels,  the  CSMA  suggested  a 
test  method  for  determining  the 
durability  and  indelibility  of  labels  on 
containers  of  brake  fluid.  That  method 
includes  procedures  for  immersing  a 
container  in  brake  fluid  and  determining 
whether  an  affixed  label  is  capable  of 
being  destroyed  or  defaced  when  the 
attempt  is  made  to  remove  it. 

Arent:  Arent  petitioned  the  agencyjon 
behalf  of  client  companies  engaged  in 
the  marketing  of  brake  fluid  products. 
The  petitioner's  request  to  amend 
Standard  No.  116  to  permit  permanently 
affixed  labels  on  brake  fluid  containers 
was  based  on  arguments  that  such  an 
amendment  would  be  "pro-competitive, 
pro-consumer  and  achieve  the  intended 
purpose  (label  permanency)  of  NHTSA," 
without  an  adverse  effect  on  safety.  The 
arguments  made  by  Arent  were  virtually 
identical  to  those  of  the  CSMA. 

Arent  believed,  as  did  the  CSMA,  that 
small  businesses  and  consumers  would 
benefit  from  use  of  permanently  affixed 
labels.  Arent  cited  the  extensive  use  of 
private  label  marketers  in  the  brake 
fluid  industry  and  stated  that  the  use  of 
permanent  paper  labels  is  critical  to 
marketing  strategy.  According  to  Arent, 
an  amendment  to  Standard  No.  116 
would  result  in  cost  benefits  for  the 
consumer  by  avoiding  the  costs 
associated  with  directly  marking  brake 
fluid  containers.  Arent  also  explained 
that  current  labeling  requirements  make 
it  costly  to  label  eight  ounce  plastic 
bottles  and  if  the  requirements  are  not 
changed,  packagers  using  plastic  bottles 
might  discontinue  use  of  the  eight  ounce 
size.  Arent  believed  this  is  undesirable 
because  plastic  bottles  are  less 
expensive  than  metal  cans,  and  because 
the  eight  ounce  size,  while  very  popular, 
is  unavailable  in  metal  cans. 
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Similar  to  the  CSMA.  Arent  believed 
that  the  "indelibly  marked"  requirement 
of  Standard  No.  116  cannot  be  attained. 
Arent  stated  that  a  "rule  of  reason"  is 
necessary  which  would  "[seek]  to 
conrirm  that  under  normal  applications 
and  usage,  the  package  label  will  remain 
on  the  container,  just  as  a  vehicle's 
certification  label  remains  on  the 
vehicle."  The  petitioner  suggested  that 
Standard  No.  116's  labeling 
requirements  be  amended  to  permit  use 
of  "permanently  affixed"  paper  labels; 
i.e.  labels  affixed  in  such  a  manner  that 
they  cannot  he  removed  without 
detroying  or  defacing  them.  Unlike  the 
CSMA.  Arent  included  no  performance 
criteria  for  determining  the  durability 
and  indelibility  of  the  labels. 

Discussion 

The  agency  has  determined  that 
petitioners'  arguments  warrant  further 
consideration  and  has  therefore  granted 
their  petitions.  NHTSA  believes  that  the 
safety  warnings  and  other  information 
required  of  brake  fluid  containers  are 
important  and  necessary  safeguards 
against  failures  in  hydraulic  braking 
systems.  The  agency  has  tentatively 
concluded  that  petitioners'  request  to 
provide  for  the  use  of  permanently 
affixed  labels  meeting  label  retention 
performance  requirements  enhances 
manufacturer  flexibility  in  the  packaging 
of  brake  fluid  while  ensuring  that  safety 
needs  are  met. 

While  petitioners  requested  changes 
only  to  Standard  No.  116's  labeling 
requirements  for  brake  fluid  containers, 
this  notice  proposes  to  revise  the 
labeling  requirements  for  both  brake 
fluid  containers  and  hydraulic  system 
mineral  oil  containers.  NHTSA  believes 
that  the  same  considerations  for 
permitting  permanently  affixed  labels  on 
brake  fluid  containers  apply  to  the 
labeling  of  hydraulic  system  mineral  oil 
;  containers,  and  knows  of  no  reason  not 
to  allow  packagers  of  hydraulic  system 
mineral  oil  the  same  flexibility  in 
packaging  their  product.  Thus,  this 
notice  proposes  to  amend  S5.2.2.2  and 
S5.2.2.3  of  Standard  No.  116  to  permit 
container  labeling  by  means  other  than 
by  marking  the  required  information 
directly  on  the  container  (i.e.,  the  use  of 
permanently  affixed  labels  and  to  add  a 
new  paragraph  S6.14  describing 
procedures  for  testing  all  labeling  of 
containers,  whether  marked  directly  on 
the  container  or  on  an  affixed  label,  to 
ensure  that  the  required  information 
remains  legible  and  present  on  the 
container  after  contact  with  fluid. 


NHTSAs  Authority  To  Set  Labeling 
Requirements 

In  support  of  their  requests  for  use  of 
permanently  affixed  labels  on  brake 
fluid  containers,  both  Arent  and  the 
CSMA  argued  that  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1403)  precluded 
the  agency  from  requiring  that  the 
certification  of  compliance  be  directly 
marked  on  the  container.  Section  114  of 
the  Act  pertains  to  manufacturer  and 
distributor  certification  responsibilities, 
and  states:  ". . .  [Certification  of  an  item 
of  motor  vehicle  equipment]  may  be  in 
the  form  of  a  label  or  tag  on  such  item  or 
on  the  outside  of  a  container  in  which 

such  item  is  delivered "  The  CSMA 

argued  that,  because  the  Act  provides 
for  certification  of  motor  vehicle 
equipment  by  means  of  attaching  a  label 
or  tag  to  the  item  of  equipment, 
NHTSAs  requirement  for  marking  a 
certification  directly  on  brake  fluid 
containers  "contravenes  the  clear 
language  of  Section  1403"  and  is  thus 
invalid  under  the  holding  of  Rex 
Chainbelt,  Inc.  v.  Volpe,  486  F.2d  757 
(7th  Cir.,  1973.  Arent  also  argued 
implicitly  that  NHTSA  is  precluded  from 
setting  a  permanency  requirement  for 
the  labels  attached  to  brake  fluid 
containers  since  none  is  required  by 
section  114  (15  U.S.C.  1403). 

Contrary  to  the  suggestions  of  the 
petitioners,  the  Act  does  not  compel 
adoption  of  an  amendment  permitting 
compliance  with  the  standard's  labeling 
requirements  by  means  of  a 
permanently  affixed  label.  Even  if 
petitioners  were  correct  in  their  legal 
arguments  regarding  the  use  of 
permanently  affixed  labels  for 
certification  purposes,  those  arguments 
would  be  inapposite  for  the  remainder 
of  the  standard's  labeling  requirements 
which  are  not  related  to  certification. 
Apart  from  the  certification  requirement, 
the  labeling  requirements  all  concern 
safety  warnings  and  are  issued  under 
the  authority  of  sections  other  than 
§  114.  Thus,  the  petitioners'  legal 
arguments  would  dictate  at  most  that 
the  agency  cease  to  require  that  the 
certification  statement  be  included  in 
the  label  bearing  the  safety  warnings 
and  other  safety  information  and 
instead  permit  brake  fluid 
manufacturers  to  use  two  different 
labels:  A  tag  or  affixed  label  to  provide 
certification,  in  addition  to  a  direct 
marking  on  the  container  to  provide  the 
safety  warnings  and  other  safety 
information. 

The  petitioners'  arguments  focus  on 
the  certification  labeling  requirement  of 
Standard  No.  116  to  the  exclusion  of  the 
numerous  safety  warning  labeling 


requirements  of  that  standard.  The 
information  required  by  the  standard 
and  objected  to  by  the  petitioners 
consists  primarily  of  safety  warnings 
and  other  safety-related  statements 
directed  towards  preventing  failures  in 
hydraulic  brake  systems  that  might 
result  from  the  use  of  improper  or 
contaminated  fluids.  Thus,  contrary  to 
the  approach  taken  by  the  petitioners, 
the  information  required  by  S5.2.2.2  for 
brake  fluid  containers  is  not  intended  to 
constitute  only  a  declaration  of 
certification.  As  explained  above,  brake 
fluid  contaminated  by  moisture  can 
degrade  the  performance  and  safety  of 
hydraulic  braking  systems  because  of 
the  lower  boiling  point  and  increased 
viscosity  at  low  temperatures  and  the 
increased  risk  of  brake  system 
component  corrosion.  Because  of  these 
hazards,  brake  fluid  container  labels  are 
required  to  provide  warnings  to  users  of 
the  fluid  and  information  identifying  the 
packager,  distributor  and  packaged  lot 
of  noncomplying  fluid  to  facilitate 
agency  enforcement  efforts.  While  the 
certification  labeling  requirement  is 
subject  to  any  limitation  established  by 
§  114.  the  safety  warning  labeling 
requirements  are  not.  The  agency's 
determination  of  the  manner  of 
providing  the  warning  labeling  is  based 
on  the  broad  authority  of  sections  103. 
112andll9of  the  Act. 

The  agency  notes  that  brake  fluid 
packagers  would  still  be  obligated  under 
current  requirements  of  the  standard  to 
directly  mark  the  safety  warnings  on 
containers  of  brake  fluid  regardless  of 
whether  the  certification  were  also 
required  to  be  so  marked.  Since  the 
warning  labeling  requirements  are 
distinct  from  certification  labeling 
requirements,  the  use  of  permanently 
attached  labels  would  not  become  a 
permissible  means  of  compliance  with 
all  Standard  No.  116  labeling 
requirements  simply  as  a  result  of 
changing  the  certification  labeling 
requirements  of  the  standard,  as 
petitioners  seem  to  believe.  Moreover, 
NHTSA  finds  no  merit  in  the  argument 
that  section  114  of  the  Safety  Act 
prohibits  the  agency  from  requiring  the 
certification  to  be  directly  marked  on 
brake  fluid  containers.  Section  114 
concerns  the  responsibility  of  motor 
vehicle  and  motor  vehicle  equipment 
manufacturers  to  certify  their  products 
and  to  provide  the  certification  to  their 
distributors  and  dealers.  It  states,  in 
pertinent  part: 

Every  manufacturer  or  distributor 

of  .  .  .  motor  vehicle  equipment  shall  furnish 

(the  certification)  to  the  distributor  or  dealer 

at  the  time  of  delivery  of 

such  .  .  .  equipment  by  such  manufacturer 
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or  dislribator.  .  .  .  In  (he  case  of  an  item  of 
motor  vehicle  equipment  such  certification 
may  be  in  the  farm  of  a  label  or  tag  on  such 
item  or  on  the  outside  of  a  container  in  which 
such  item  is  delivered.  .  .  . 

The  certificate  required  by  section  114 
is  required  of  all  manufacturers  of  motor 
vehicles  or  items  of  motor  vehicle 
equipment  lo  which  a  safety  standard 
applies.  The  legislative  history  of 
section  114  indicates  that  Congress 
intended  that  section  to  direct  itself 
primarily  to  the  identity  of  the  persons 
responsible  for  certifying  compliance 
with  the  Federal  standards.  According 
to  the  House  Committee  report,  "The 
committee  believes  that  the 
manufacturer  or  distributor  responsible 
for  conforming  to  the  Federal  safety 
standards  should  have  an  affirmative 
duty  to  certify  that  such  conformity  has 
been  achieved."  H.  REP.  NO.  1776,  89th 
Cong.,  2d  Sess.  28  (1966). 

The  certificate  required  by  section  114 
functions  to  protect  distributors  and 
dealers  from  liability  under  the  Safety 
Act  for  selling  nonconforming  vehicles 
and  items  of  equipment.  Exemptions 
from  the  prohibitions  of  the  Act  against 
the  manufacture,  sale  or  importation  of 
noncomplying  vehicles  or  equipment  are 
provided  in  section  108(b)(2J.  That 
section  protects  from  potential  civil 
penalties  persons  who  have  a  certificate 
from  the  manufacturer  that  the  vehicle 
or  equipment  conforms  to  all  applicable 
Federal  standards  (provided,  of  course, 
that  the  person  did  not  know  or  have 
reason  to  know  of  the  noncompliance). 
Section  108(a)(1)(C)  prohibits  the  failure 
to  issue  the  certificate  required  by 
section  114.  In  sum.  the  above  sections 
of  the  Act  avoid  the  imposition  of 
absolute  liability  for  violations  of  the 
Act  in  accordance  with  Congress'  intent 
(see  H.  REP.  NO.  1776.  id  at  23).  and 
provide  assurances  that  the  dealer  will 
be  protected  in  cases  of  products  whose 
nonconformity  with  the  standards  is  not 
known  to  the  dealer. 

NHTSA  does  not  believe  that  section 
114  delimits  the  manner  of  certification 
for  motor  vehicle  equipment 
manufacturers.  On  the  contrary,  the 
Safety  Act  implicitly  authorizes  the 
agency  to  issue  further  certification 
requirements  for  items  of  motor  vehicle 
equipment.  This  is  evident  from  the 
Senate  Committee  Report  which  states 
that  the  certification  of  motor  vehicle 
equipment  "may  also  take  some  other 
form  in  appropriate  cases  .  .  .  (and) 
could  be  provided  ...  in  such  other 
form  as  [NHTSA]  might  by  regulation 
authorize".  .  .  .  S.  REP.  NO.  1301,  89th 
Cong.,  2d  Sess.  8  (1966).  Such 
authorization  is  further  evidenced  by  the 
language  of  section  108(a)(2)(E)  which 


requires  compliance  with  "any  rule, 
regulation,  or  order  issued  under  114." 

In  addition  to  section  14,  NHTSA  has 
broad  rulemaking  authority  under  §§  103 
and  lit  of  the  Safety  Act.  Section  119 
authorfees  the  agency  to  issue  rules  and 
regulations  deemed  necessary  to  carry 
out  the  purposes  of  the  Act.  Pursuant  to 
sections  114  and  119,  NHTSA  issued 
certification  requirements  for  items  of 
motor  vehicle  equipment  in  various 
equipment  standards  in  addition  to 
Standard  No.  116,  such  as  Standard  No. 
106,  Bwke  Hoses,  and  Standard  No.  109, 
New  Ppeumatic  Tires — Passenger  Cars. 
Many  of  NHTSA's  certification 
requirements  for  items  of  motor  vehicle 
equipment  require  the  certification  to  be 
placed  directly  on  the  equipment  The 
agency  believes  that  directly  marking 
items  of  motor  vehicle  equipment  with 
the  certification  of  conformance  as  well 
as  infotmation  relevant  to  safety 
performance  facilities  enforcement 
efforts,  provides  notice  of  the 
performance  capabilities  of  the 
equipment,  helps  to  ensure  that  only 
complying  equipment  is  sold  and 
minimces  the  cost  of  compliance. 
Because  the  certification  requirements 
accord  with  the  purposes  and  policies  of 
the  Safety  Act,  NHTSA  rejects  the 
petitioners'  arguments  that  Standard  No. 
116's  oertification  requirement 
contravenes  the  language  of  section  114. 

The  agency  also  does  not  agree  with 
petitioners  that  the  requirement  that 
brake  fluid  containers  be  directly 
marked  or  permanently  labeled  is 
invalid  under  the  holding  of  Rex 
Chainbelt,  id.  In  Rex  Chainbelt,  the 
Seventh  Circuit  held  that  regulations 
promulgated  by  NHTSA  under  section 
1407  of  the  Safety  Act  are  to  be  upheld  if 
they  conform  to  the  purposes  and 
policies  of  the  Act  and  if  they  do  not 
contravene  any  of  its  terms.  488  F.2d  at 
761.  Tie  court  concluded  that  the 
regulations  at  issue  in  that  case, 
relieving  incomplete  vehicle 
manufacturers  of  the  duty  to  certify  their 
vehicles  and  to  assume  any  legal 
liabilities  that  may  be  imposed  because 
of  the  certification,  contravened  the 
language  of  the  Act  requiring  incomplete 
vehicle  manufacturers  to  certify  the 
compliance  of  their  vehicles. 

As  discussed  above,  section  114  the 
Safety  Act  imposes  no  requirement  that 
certification  of  equipment  be  only  in  the 
form  of  an  affixed  label  or  tag.  Further, 
the  court  in  Rex  Chainbelt  specifically 
stated,  "§  1403  [section  114]  does  not 
prohibit  the  imposition  of  further 
certification  requirements  by  regulations 
of  the  Secretary  but  merely  specifies 
who  must  certify  their  vehicles."  The 
agency  therefore  finds  no  contradiction 
between  the  terms  of  the  Act  and  its 


requirements  under  Standard  No,  116  for 
brake  fluid  container  labeling. 

Test  procedures 

The  major  difference  between  the 
petitions  from  Arent  and  the  CSMA  is 
that  the  CSMA  included  suggestions  for 
testing  the  durability  and  indelibility  of 
labeling  on  brake  flud  containers, 
whereas  Arent  suggested  S5.2.2.2 
specify  only  that  the  labels  "be  affixed 
in  such  a  manner  that  it  cannot  be 
removed  without  destroying  or  defacing 
it."  While  making  this  suggestion,  Arent 
also  implicitly  argued  that  NHTSA  was 
precluded  fhim  setting  a  permanency 
requirement  insofar  as  it  applied  to 
manufacturer  certification  of  the  brake 
fluid,  because  section  114  of  the  Safety 
Act  makes  no  reference  to  permanency. 
The  petitioner  stated  that  its  approach 
"actually  exceeds  the  certification 
requirements  contained  in  the  governing 
statute  (no  reference  to  permanency)." 
NHTSA  rejects  this  argument  for  the 
same  reasons  the  agency  rejected  the 
assertion  that  a  "directly  marked" 
requirement  is  precluded  under  section 
114. 

Arent  believed  also  that  a  "destroyed 
or  defaced"  requirement  is  appropriate 
for  permanently  attached  labels  because 
it  is  identical  to  the  labeling  requirement 
referenced  in  NHTSA's  regulations  for 
vehicle  certification  (49  CFR  Part  567)    ( 
and  theft  prevention  (49  CFR  Part  541). 
NHTSA  agrees  and  has  decided  to 
include  such  a  requirement  in  this 
proposal  for  brake  fluid  container 
labeling.  However,  the  agency  believes 
that  additional  test  requirements  are 
needed  to  ensure  that  important  safety 
information  on  the  label  is  provided  to 
brake  fluid  users.  The  agency  has 
tentatively  concluded  that  test 
procedures  for  label  indelibility  and 
durability,  such  as  those  suggested  by 
the  CSMA,  are  needed  to  make  labeling 
requirements  more  objective  and  to 
meet  the  need  for  motor  vehicle  safety. 
NHTSA  is  therefore  proposing  that 
labels  meet  the  "destroyed  or  defaced" 
requirement  after  having  been  exposed 
to  the  test  conditions  of  S6.14. 

Arent  suggested  that  it  would  be 
appropriate  to  use  only  the  "destroyed 
or  defaced"  requirement  for  brake  fluid 
container  labeling  because  that  is  the 
sole  criterion  used  for  permanency  in      , 
NHTSA's  certification  regulations  (49 
CFR  Part  567).  Part  567  requires  that  a 
certification  label  "be  permanently 
affixed  in  tuch  a  manner  that  it  cannot 
be  removed  without  destroying  or 
defacing  it"  It  does  not  contain  any 
other  requirements  and  does  not  specify 
any  conditions  under  which  the  "destroy 
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or  defaced"  requirement  must  be 
satisfied. 

NHTSA  disagrees  with  the  petitioner. 
While  both  Part  567  and  Standard  No. 
116  are  intended  to  ensure  that  the 
required  labeling  remains  in  place  and 
legible,  there  are  several  specific, 
identifiable  problems,  like  brake  fluid 
spills,  against  which  the  brake  fluid 
labels  should  be  protected.  Thus,  the 
agency  believes  that  the  general 
"destroyed  or  defaced"  criterion  in  Part 
567  is  not  sufficient  for  ensuring  that  the 
brake  fluid  label  will  be  permanent.  To 
ensure  the  permanency  of  brake  fluid 
container  labeling,  additional  criteria 
are  appropriate  in  Standard  No.  116  to 
address  the  specific  hazards  likely  to 
interfere  with  the  permanency  of  the 
labeling.  The  requirements  must  be 
directed  at  ensuring  that  the  required 
labeling  remains  permanent 
notwithstanding  contact  with  the 
elements  and  conditions  of  a  garage- 
type  environment.  NHTSA  believes  it  is 
appropriate  to  pattern  test  conditions  for 
the  labeling  after  real-world  conditions 
likely  to  affect  the  adhesiveness  and 
legibility  of  the  labeling  and  set 
performance  requirements  ensuring  that 
the  information  is  present  throughout 
the  time  the  fluid  will  be  used. 

NHTSA  believes  that  this  proposal, 
recognizing  the  effect  of  environmental 
factors  on  labeling  information,  is 
consistent  with  regulations  issued 
previously  by  the  agency.  NHTSA's  theft 
prevention  standard  issued  under  Part 
541  requires  "permanently  affixed" 
labels  which  remain  in  place  and  are 
legible  for  the  life  of  the  vehicle.  The 
Part  541  permanency  requirement  is 
adopted  from  Part  567  and  specifies  that 
removal  of  the  label  must  cause  the 
label  to  self-destruct.  (49  CFR 
541.5(d)(ii)(v)(A).)  Yet,  the  permanency 
requirement  includes  also  provisions 
ensuring  that  the  required  labeling  is 
protected  from  the  effects  of  repair  and 
maintenance  operations,  including 
rustproofing,  painting  and 
undercoating — i.e..  damage  resulting 
from  foreseeable  contact  with 
substances  and  operations  in  the 
environment.  (49  CFR  541.5(d)(l)(ii)  (A) 
and  (C).) 

NHTSA  stated  in  the  preamble  to  the 
theft  prevention  standard:  "It  is 
imperative  that  the  [labels]  not  be 
destroyed  or  rendered  illegible  during 
repair  and  maintenance  operations,  to 
the  greatest  extent  practicable,  since 
destroyed  or  illegible  labels  will  serve 
the  interests  of  no  one.  .  .  . "  50  FR 
43166,  43171:  October  24,  1985.  We 
believe  that  the  important  safety 
warnings  required  by  Standard  No.  116 
also  call  for  a  permanency  and  legibility 


requirement  which  takes  into  account 
the  environmental  operations  conditions 
(e.g.,  fluid  exposure  and  wiping)  to 
which  the  labeling  will  be  exposed. 

The  procedures  described  in  this 
proposal  for  the  durability  and 
indelibility  of  labeling  on  brake  fluid 
and  hydraulic  system  mineral  oil 
containers  apply  to  markings  directly  on 
containers  and  markings  attached  to 
containers  by  use  of  labels.  NHTSA 
believes  there  is  a  safety  need  to  ensure 
that  all  containers  are  properly  marked, 
regardless  of  whether  the  markings  are 
on  the  container  itself  or  on  an  affixed 
label. 

NHTSA  recognizes  that  its  current 
requirements  do  not  contain  procedures 
of  this  kind  for  markings  that  are  made 
directly  on  containers  of  brake  fluid  and 
hydraulic  system  mineral  oil.  The 
agency  believes  the  proposed 
procedures  for  the  durability  and 
indelibility  of  markings  would  be 
appropriate  for  those  markings  but 
invites  comment  on  this  issue. 

The  first  step  in  the  proposed 
procedures  applies  to  affixed  labels,  and 
would  require  that  the  label  be  cut 
vertically  from  top  to  bottom.  This  step 
was  proposed  by  the  CSMA  and 
NHTSA  has  tentatively  decided  to  adopt 
it  in  the  initial  stage  of  the  procedure. 

Cutting  the  label  is  intended  to 
address  the  use  of  various  "slip-on" 
labels,  which  typically  consist  of  a 
sleeve  of  paper  or  plastic  which  wraps 
around  the  container  without  the  use  of 
any  type  of  adhesive  material.  NHTSA 
has  tentatively  concluded  that  this  type 
of  labeling  should  be  prohibited  due  to 
the  ease  in  which  it  can  be  removed 
from  the  container  and  the  likelihood 
that  containers  will  become  completely 
unmarked  before  their  fluid  is  used. 
Since  no  adhesive  is  used  with  these 
labels,  the  cutting  of  the  label  is  likely  to 
cause  it  to  simply  slip  off  the  container 
without  any  further  action  by  the  person 
conducting  the  compliance  test.  Because 
the  slip-on  label  is  thus  capable  of  being 
removed  without  destroying  or  defacing 
it  after  the  initial  step  in  the  test 
conditions  has  been  conducted,  it  would 
constitute  a  compliance  failure. 

During  the  next  stage  of  testing,  the 
container  (i.e.,  test  specimen)  is  soaked 
for  15  minutes  at  room  temperature  in 
the  type  of  fluid  found  in  the  container. 
This  aspect  of  the  performance  test  was 
suggested  by  the  CSMA  and  NHTSA 
tentatively  agrees  that  the  15  minute 
period  is  adequate  to  determine  the 
effect  of  the  fluid  on  the  container 
markings.  The  CSMA  suggested  also 
that  affixed  labels  be  wiped  for 
determining  whether  they  adhere 
properly  to  the  container.  NHTSA  has 


tentatively  concluded  that  this 
suggestion  is  appropriate  because  it  is 
foreseeable  that  fluid  labels  moistened 
by  excess  fluid  dripping  down  the 
container  will  be  wiped.  This  notice 
therefore  proposes  that  after  the  period 
of  exposure  to  the  fluid,  the  markings 
required  by  S5.2.2.2  or  S5.2.2.3  should  be 
wiped  by  hand  with  a  clean  dry  cloth. 
Compliance  would  be  achieved  if  the 
required  markings  are  legible  to  an 
observer  having  corrected  visual  acuity 
of  20/40  (Snellen  ratio)  at  a  distance  of 
one  foot,  and  if  an  affixed  label,  should 
one  be  provided,  cannot  be  removed 
without  destroying  or  defacing  it. 

NHTSA  considered  whether  to  specify 
letter  font  and  color  contrast  of  the 
labeling,  but  has  determined  that  those 
requirements  are  unnecessary  at  this 
time.  Should  legibility  problems  develop 
due  to  the  color  of  the  labeling  or  use  of 
inadequate  letter  fonts,  the  agency  will 
initiate  appropriate  action  to  remedy  the 
matter. 

Impacts 

NHTSA  has  examined  the  effect  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  Some  saving  might  result 
from  adoption  of  this  proposal  since 
petitioners  estimate  that  the  use  of 
permanently  affixed  labels  on  brake 
fluid  containers  would  result  in  savings 
for  packagers  and  consumers.  However, 
the  agency  does  not  believe  that  use  of 
permanently  affixed  labels  and  adoption 
of  compliance  tests  for  container 
labeling  will  significantly  affect  the 
costs  of  brake  fluid  or  hydraulic  system 
mineral  oil,  or  the  cost  of  packaging 
these  products. 

NHTSA  believes  that  the  adoption  of 
this  rule  would  not  increase  the  burdens 
for  any  party.  On  the  contrary,  the  use 
of  permanently  affixed  labels  in 
packaging  brake  fluid  and  hydraulic 
system  mineral  oil  would  allow  greater 
flexibility  in  product  packaging.  The 
agency  believes  that  the  compliance  test 
suggested  by  one  of  the  petitioners  and 
proposed  by  this  notice  is  not 
burdensome  and  that  compliance  would 
not  be  a  problem  for  most 
manufacturers.  However,  comments  are 
requested  estimating  the  costs  and  other 
burdens  which  may  affect  some  parties. 
Because  NHTSA  believes  the  impacts  of 
this  rule  would  be  minimal,  a  full 
regulatory  evaluation  has  not  been 
prepared. 

NHTSA  has  also  considered  the 
impacts  of  this  rule  on  small  entities,  as 
required  by  the  Regulatory  Flexibility 
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Ai.t.  li.ised  on  thucuiisiJcrutiun.  I 
hereby  certify  that  this  rule  would  not 
have  a  si^nificanJ  eoonotnic  impact  on  a 
siibstHntial  number  of  small  entities. 
Any  fluid  manufacturer  or  packager 
qucilifying  as  a  small  business  under  the 
Regulatory  Flexibility  Act  might  benefit 
to  a  small  extent  by  the  changes 
proposed  by  this  rule,  since  more 
flexibility  is  afforded  to  packagers  in 
labeling  their  fluid  containers  and  there 
might  be  a  reduction  in  the  costs 
associated  with  current  packaging 
requirements.  However.  NHTSy\ 
believes  that  the  revisions  proposed  by 
this  notice  should  not  result  in 
significant  cost  impacts  for  any  party. 

Small  governmental  units  and  small 
organizations  are  generally  affected  by 
amendments  to  the  Federal  motor 
vehicle  safety  standards  as  purchasers 
of  new  motor  vehicles  and  motor  vehicle 
equipment.  The  agency  believes  these 
entities  would  not  be  significantly 
affected  by  the  revisions  proposed  in 
this  notice  since  the  change  would  not 
significantly  affect  the  price  of  motor 
vehicle  brake  fluids. 

Finally.  NHTSA  has  considered  the 
envimmental  implications  of  this  rule  in 
accordance  with  the  National 
Environental  Policy  Act  and  determined 
that  this  rule  will  not  significantly  affect 
the  human  environment. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposals  It  is 
requested  but  not  requireid  that  10  copies 
be  submitted. 

All  conunents  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21.) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

if  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section  .  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  t>usiness 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 


at  the  above  address  both  before  and 
after  thait  date.  To  the  extent  possible., 
comments  filed  after  the  closing  date 
will  alsg  be  considered.  ComoKflts 
receive^  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
consideved  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  iaspection 
in  the  ducket.  The  NHTSA  will  continue 
to  file  rdevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  re^ipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.116,  Motor 
Vehicle  Brake  Fluids,  be  amended  as 
follows: 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Autbofity:  15  U.S.C  1392. 1401. 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.11$    lAmendedJ 

2.  S5.2.2.2  of  §  571.116  would  be 
revised  to  read  as  follows: 

55.2.2.2  Each  packager  of  brake  fluid 
shall  fi^nish  the  information  specified  in 
paragraphs  (a)  through  (g)  of  this  section 
by  clearly  and  indelibly  marking  it  on 
each  brake  fluid  container  or  on  a  label 
(labels)  permanently  affixed  to  the 
container,  in  any  location  except  a 
removable  part  such  as  a  lid.  After  being 
subjected  to  the  operations  and 
conditions  specified  in  S6.14,  the 
information  required  by  this  section 
shall  be  legible  to  an  observer  having 
corrected  visual  acuity  of  20/40  (Snellen 
ratio)  at  a  distance  of  one  foot,  and  a 
label  (labels)  affixed  to  the  container  in 
compliance  with  this  section  shall  not  be 
removable  without  destroying  or 
defacing  it. 

***** 

3.  55,2.2,3  would  be  revised  to  read  as 
follows 

55. 2.2.3  Each  packager  of  hydrauHc 
system  mineral  oil  shall  furnish  the 
information  specified  in  paragraphs  (a) 
through  (e)  of  this  section  by  clearly  and 


indelibly  marking  it  on  each  brake  fluid 
container  or  on  a  label  (labels) 
permanently  affixed  to  the  container,  in 
any  location  except  a  removable  part 
such  as  a  lid.  After  being  subjected  to 
the  operation  and  conditjors  specified 
in  S6.14.  the  information  required  by  this 
section  shall  be  legible  to  an  observer 
having  a  corrected  visual  acuity  of  20/40 
(Snellen  ratio)  at  a  distance  of  one  foot, 
and  a  label  (labels)  affixed  to  the 
container  in  compliance  with  this 
section  shall  not  be  removable  without 
destroying  or  defacing  it. 

•  *  «  •  * 

4.  A  new  S6.14  would  be  added  after 
the  formula  set  forth  in  S6.13.6(d]  and 
before  S7.  Aiixiliary  test  methods  ami 
reagent  standards,  to  read  as  follows: 

S6.14  Container  labeling.  Each 
container  with  information  required  by 
S5.2.2.2  or  852.2.3  maHced  directly  on 
the  container  surface  or  on  a  labe! 
(labels)  affixed  to  the  container  is 
subjected  to  the  following  procetlure: 

(a)  If  the  container  has  a  label  affixed 
to  i1.  make  a  single  verttcal  cut  all  the 
way  through  the  label  with  the  container 
in  the  vertical  position. 

^b)  Immerse  the  container  in  the  s«me 
brake  fluid  or  hydraulic  system  mineral 
oil  containe<l  therein  for  15  minutes  at 
room  temperature  (23  ±  5°C;  73.4  ± 
9°F).  I 

(c)  Within  5  minutes  after  removrng 
the  container,  remove  excess  fluid  from 
the  surface  of  the  container  marked  with 
the  information  requited  by  S5.2.2.2or 
S5.2.2.3,  by  wiping  with  a  dean  dry 
cloth.  I 

Issued  on  Nldrdi  30. 1987. 
Barry  Feince.j 

Associate  Adhiinislrulor  for  Riilaniaking. 
jFR  Doc.  87-7316  Filed  4-2-87;  8:45  anjj 
BILUMG  CODE  4*tO-5»-M 


^ 


DEPARTKIENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  640 

Spiny  Lobster  Fishery  in  the  Guli  of 
Mexico  and  South  Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  NotSce  of  availability  of 
minority  report. 

SUMMARY:  NOAA  issued  a  proposed 
rule  (52  FR  »485,  March  la  1987)  which 
would  implement  Amendment  1  to  the 
Fishery  Maaagment  Plan  for  Spiny 
Lobster  in  the  Gulf  of  Mexico  and  South 
Atlantic,  A  minority  report  on  this 
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Amendment,  prepared  by  five  members 
of  the  Gulf  of  Mexico  Fishery 
Management  Council,  is  available  to  the 
public.  These  members  disagree  with 
the  Councils'  recommendation  to  allow 
the  possession  and  transport  of 
immature,  undersize  lobsters  on  board 
fishing  vessels  for  use  as  live  attractants 
in  traps. 

ADDRESS:  Copies  of  the  minority  report 
and  other  documentation  pertaining  to 
the  proposed  rule  may  be  requested 
from  Michael  E.  Justen,  Southeast 
Region,  National  Marine  Fisheries 
Service,  9450  Koger  Boulevard.  St. 
Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  E.  Justen,  813-893-3722. 
(16U.S.C.  laoie^se^.) 

Ddted:  March  30, 1987. 
Richard  B.  Roe. 

Director.  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 
|FR  Doc.  87-7334  Filed  4-2-«7;  8:45  am| 

BILUNG  COOC  3510-22-M 


50  CFR  Part  651 

Northeast  MuJtispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  public  hearings  and 
request  for  comments. 


summary:  The  New  England  Fishery 
Management  Council  will  hold  a  series 
of  public  hearings  and  provide  a 
comment  period  to  solicit  public  input 
into  the  development  of  an  amendment 
to  the  Northeast  Multispecies  Fishery 
Management  Plan.  Individuals  and 
organizations  may  comment  in  writing 
to  the  Council  if  they  are  unable  to 
attend  the  hearings. 
date:  The  public  comment  period  will 
close  April  24, 1987.  See 
"SUPPLEMENTARY  INFORMATION"  for 
dates,  and  locations  of  the  hearings.  All 
hearings  will  begin  at  7:00  p.m. 

address:  Written  comments  should  be 
addressed  to  Chairman,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (Route  1), 
Saugus,  MA  01906. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director. 
New  England  Fishery  Management 
Council,  617-231-0422. 
SUPPLEMENTARY  INFORMATION:  The  New 
England  Fishery  Management  Council 
proposes  to  amend  the  Northeast 
Multispecies  Fishery  Management  Plan 
to  include  the  following  measures:  (a) 
An  expansion  in  the  lower  boundary  of 
the  George  Bank  regulated  mesh  area: 
(b)  a  requirement  that  no  mesh  smaller 
than  that  specified  for  the  cod  end  be 
used  in  the  rest  of  the  net;  (c)  limits  on 
the  Exempted  Fisheries  Program  to 


minimize  the  bycatch  of  regulated 
species:  (d)  a  provision  excluding 
scallop  dredge  vessels  from  the 
Southern  New  England  closed  area  1:  (e) 
a  change  in  the  position  of  haddock 
spawning  closed  area:  and  (f]  an 
exemption  for  hook-and-line  fishing  for 
shawks  during  the  Southern  New 
England  area  closure. 

The  dates  and  locations  of  the  public 
hearings  are  scheduled  as  follows: 

April  13, 1987— Holiday  inn.  High 
Street,  Ellsworth,  ME 

April  14, 1987— Holiday  Inn,  88  Spring 
Street.  Portland,  ME 

April  14, 1987— Holiday  Inn,  Route  25, 
Exit  72,  Riverhead,  LI,  NY 

April  14. 1987— Dutch  Inn,  Great 
Island  Road,  Galilee,  RI 

April  15, 1987— Skipper's  Inn,  110 
Middle  Street,  Fairhaven,  MA 

April  15, 1987— Holiday  Inn,  One 
Newbury  Street,  Peabody.  MA 

April  16, 1987— Sheraton,  Route  132 
and  Bearse  Way,  Hyannis,  MA 

April  16, 1987— Howard  Johnson's. 
Interstate  Circle,  Portsmounth,  NH 

Dated:  March  31, 1987. 
Richard  B.  Roe. 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
|FR  Doc.  87-7392  Filed  4-2-87:  8:45  amj 
BILLING  CODE  3S10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetir>gs,  ager>cy 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes  and  Committee  on 
Adjudication;  Public  Meetings 

Committee  on  Govermnental  Processes 

Date:  Friday,  April  10, 1987. 

Time:  9:30  a.m. 

Location:  Covington  and  Burling,  1201 
Pennsylvania  Avenue  NW..  11th  floor, 
Washington,  D.C. 

Agenda:  The  Committee  will  meet  for 
further  consideration  of  possible 
recommendations  on  federal  agency  use 
of  private  attorneys.  This  subject  is 
currently  under  study  for  the 
Administrative  Conference  by  Professor 
Ronald  Rotunda  of  the  University  of 
Illinois  College  of  Law  and  by  Professor 
William  V.  Luneburg  of  the  University  of 
Pittsburgh  School  of  Law. 

Contact:  David  M.  Pritzker  202-254- 
7065. 

Committee  on  Adjudication 

Date:  Thursday,  April  23, 1987. 

Time:  9:30  a.m. 

Location:  Administrative  Conference 
of  the  United  States  Library,  2120  L 
Street,  N.W.,  Suite  500,  Washington. 
D.C. 

Agenda:  The  Committee  will  meet  to 
discuss  draft  recommendations 
concerning  federal  statutory  protection 
for  private  sector  whistleblowers  and 
public  comments  received  on  the  draft 
recommendations.  The  draft 
recommendations  are  based  on  a  report 
by  ACUS  consultant  Eugene  R.  Fidell. 

Contact:  Deborah  Ross  202-254-7065. 

Public  Participation 

Attendance  at  the  committee  meetings 
is  open  to  the  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  two  days  in  advance  of  the 
meeting.  The  committee  chairman  may 
permit  members  of  the  public  to  present 
oral  statements  at  the  meeting.  Any 


member  of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meetings  will  be  available  on 
request  to  the  contact  persons.  The 
contact  person's  mailing  address  is: 
Administrative  Conference  of  the  United 
States,  2120  L  Street,  N.W.,  Suite  500, 
Washington,  D.C.  20037.  These  meetings 
are  subject  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
Jeffrey  S.  Lubbers, 
Research  Director. 
April  1, 1987. 
[PR  Doa  87-7573  Filed  4-2-87;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Meat  Import  Limitations;  Second 
Quarterly  Estimate 

Public  Law  88-482,  enacted  August  22. 
1964,  as  amended  by  Pub.  L.  96-177 
(hereinafter  referred  to  as  the  "Act"), 
provides  for  limiting  the  quantity  of 
fresh,  chilled,  or  frozen  meat  of  cattle, 
sheep  except  lambs,  and  goats  (TSUS 
106.10, 106.22,  and  106.25],  and  certain 
prepared  or  preserved  beef  and  veal 
products  (TSUS  107.55, 107.61,  and 
107.62}  which  may  be  imported  into  the 
United  States  in  any  calendar  year.  Such 
hmitabons  are  to  be  imposed  when  the 
Secretary  of  Agriculture  estimates  that 
imports  of  articles  provided  for  in  TSUS 
106.10, 106.22, 106.25, 107.55  and  107.62 
(hereinafter  referred  to  as  "meat 
articles"),  in  the  absence  of  limitations 
under  the  Act  during  such  calendar  year, 
would  equal  or  exceed  110  percent  of 
the  estimated  aggregate  quantity  of  meat 
articles  prescribed  for  calendar  year 
1987  by  subsection  2(c]  as  adjusted 
under  subsection  2(d)  of  the  Act. 

As  published  on  January  5, 1987  (52 
FR  311],  the  estimated  aggregate 
quantity  of  meat  articles  prescribed  by 
subsection  2(c),  as  adjusted  by 
subsection  2(d)  of  the  Act,  for  calendar 
year  1987  is  1,309  million  pounds. 

In  accordance  with  the  requirements 
of  the  Act,  I  have  determined  that  the 
second  quarterly  estimate  for  1987  of  the 
aggregate  quantity  of  meat  articles 
which  would,  in  the  absence  of 
limitations  under  the  Act,  be  imported 
during  calendar  year  1987  is  1,405 
million  pounds. 
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Done  at  Washington,  DC.  this  31st  of 
March.  1987. 

Richard  E.  Lyng.  I 

Secretary. 
[FR  Doc.  87-7350  Filed  4-2-87;  8:45  am]  I 

BIUJNO  COOE  1410-10-M 

Agricultural  Marketing  Service 

Beef  Promotion  and  Research 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice^ 

summary:  The  Cattlemen's  Beef 
Promotion  and  Research  Board  has 
approved  the  use  of  a  certification 
stamp  as  an  alternative  method  for  a 
seller  of  cattle  to  certify  to  a  buyer  that 
the  cattle  being  sold  are  not  subject  to 
the  $l-per-head  assessment  pursuant  to 
the  Beef  Promotion  and  Research  Act. 
The  Board  will  make  approved  stamps 
available  to  eligible  marketing  persons 
upon  request. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  and  Procurement  Branch,  (202) 
447-2650. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  the  Beef  Promotion  and 
Research  Act  (7  U.S.C.  2901  et  seq.].  a 
Beef  Promotion  and  Research  Order 
(order]  was  published  in  the  July  18, 
1986,  Federal  Register  (51  FR  26132). 
Regulations  implementing  the  order 
were  published  in  the  October  1, 1986, 
issue  of  the  Federal  Register  (51  FR 
35194). 

The  order  and  the  regulations  provide 
that,  beginning  October  1, 1986,  cattle 
sold  in  the  United  States  are  subject  to 
an  assessment  of  $1  per  head.  The  Act 
and  the  order  provide  for  an  exemption 
from  the  $l-per-head  assessment  when  a 
person  certifies  that  their  only  share  of 
the  proceeds  from  a  sale  of  cattle  is  a 
sales  commission,  handling  fee,  or  other 
service  fee.  An  exemption  is  also 
permitted  if  a  person  (1)  certifies  that 
they  acquired  ownership  of  cattle  to 
facilitate  the  transfer  of  ownership  of 
such  cattle  from  the  seller  to  a  third 
party;  (2)  establishes  such  cattle  were 
resold  not  later  than  10  days  on  which 
the  person  acquired  ownership;  and  (3) 
certifies  that  the  assessment  levied  upon 
the  person  from  whom  they  purchased 
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the  cattle,  if  an  assessment  was  due,  has 
been  collected  and  remitted,  or  will  be 
remitted  in  a  timely  fashion.  An  official 
form  "Statement  of  Certification  of  Non- 
Producer  Status"  completed  by  the  seller 
is  used  to  document  the  required 
certification  for  each  applicable 
transaction. 

This  notice  is  being  published  to 
inform  the  beef  industry  that  the 
Cattlemen's  Beef  Promotion  and 
Research  Board  has  approved  a 
certification  stamp  and  authorized  its 
use  as  an  alternative  means  of  certifying 
non-producer  status  for  a  particular 
transaction.  This  alternative  method  for 
certification  has  been  developed  in 
response  to  requests  from  numerous 
marketing  persons  who  must  complete  a 
substantial  number  of  Non-Producer 
Status  forms  each  day  in  the  regular 
conduct  of  their  business.  The  new 
rubber  certification  stamp  should  reduce 
the  paperwork  burden  to  the  industry  by 
significantly  reducing  the  number  of 
Non-Producer  Status  forms  which  must 
be  completed  and  by  minimizing  the 
time  required  for  office  personnel  to  log 
and  file  such  forms. 

Persons  who  use  the  stamp  will  only 
need  to  insert  the  number  of  cattle  for 
which  an  exemption  is  being  claimed, 
their  signature,  and  the  date.  The  stamp 
may  be  used  only  on  a  document,  such 
as  a  seller's  invoice  or  a  bill  of  sale, 
containing  the  seller's  name,  the  buyer's 
name,  the  number  of  cattle  sold,  and  the 
date  of  sale.  Also,  each  stamp  may  be 
used  only  by  the  person  to  whom  it  is 
issued.  When  used  as  directed,  the 
stamp  will  provide  essentially  the  same 
information  as  the  current  "Statement  of 
Certification  of  Non-Producer  Status" 
form.  The  penalty  for  making  a  false 
statement  with  the  stamp  will  be  the 
same  as  for  making  a  false  statement  on 
the  form. 

Because  of  the  costs  of  distributing  the 
stamps  and  monitoring  their  use,  they 
will  be  issued  only  to  marketing  persons 
who  can  certify  that,  during  any  1  month 
of  the  12-month  period  preceding  the 
month  in  which  the  request  for  the 
stamp  is  submitted,  they  have  resold 
cattle  in  at  least  20  separate 
transactions  in  which  the  use  of  the 
"Certification  of  Non-Producer  Status" 
form  would  have  been  authorized  if  the 
Beef  Promotion  and  Research  Order  and 
rules  and  regulations  had  been  in  effect 
during  that  12-month  period.  The  stamp 
will  be  issued  upon  written  request  and 
without  charge  to  all  marketing  persons 
who  meet  this  criterion  and  who  agree 
to  the  prescribed  conditions  necessary 
for  appropriate  control  of  the  stamp's 
use. 

Interested  persons  may  request  an 
application  form  from  the  Qualified 


10783 


State  Beef  Council  in  the  State  where 
they  reside;  or  if  there  is  no  Qualified 
State  Beef  Council  in  that  State,  from  the 
Cattlemen's  Beef  Promotion  and 
Research  Board.  P.O.  Box  81117, 
Chicago,  Illinois  60681-0117.  Addresses 
for  the  Qualified  State  Beef  Councils 
were  published  in  the  October  16, 1986, 
Federal  Register  (51  FR  36832). 

Done  at  Washington.  DC.  on  March  27. 

1987. 

I.  Patrick  Boyle, 

Administrator. 

(FR  Doc.  87-7432  Filed  4-2-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminstration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Compliance  by  the  District  of 
Columbia  With  the  Interstate  Fisheries 
Management  Plan  for  the  Striped  Bass 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce  and 
U.S.  Fish  and  Wildlife  Service  (FWSj. 
Interior. 

action:  Notice  of  determination  that  the 
District  of  Columbia  is  in  compliance 
with  the  Interstate  Fisheries 
Management  Plan  for  the  Striped  Bass. 

summary:  the  Department  of  Commerce 
and  the  Interior  announced  on  February 
6, 1987,  that  they  had  reached  a  joint 
determinaton  in  response  to  the 
notification  by  the  Atlantic  States 
Marine  Fisheries  Commission  of  its 
determination  that  the  District  of 
Columbia  had  not  adopted  and  was  not 
enforcing  all  regulatory  measures 
necessary  to  fully  implement  the 
Commission's  Interstate  Fisheries 
Management  Plan  for  the  Striped  Bass. 
In  accordance  with  the  Atlantic  Striped 
Bass  Conservation  Act,  the  Departments 
determined  that  the  District  of  Columbia 
was  not  in  compliance  with  the  Plan. 
The  District  was  given  until  April  1, 
1987.  to  promulgate  the  regulations 
enclosed  in  its  Januar>'  23, 1987,  letter  to 
the  Departments  of  the  Interior  and 
Commerce.  If  at  that  time  the 
regulations  were  not  in  place  and  being 
enforced,  a  moratorium  would  have 
been  jointly  imposed  by  the 
Departments  on  fishing  for  striped  bass 
within  District  waters,  effective  April  1. 
1987.  The  regulations  became  effective 
on  March  27, 1987.  and  enforcement  is 
being  provided  through  the  Metropolitan 
Police  Department  of  the  District  of 


Columbia.  The  District  is  now  in  full 
compliance  with  the  Plan  and  a 
moratorium  will  not  be  imposed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Roe.  (202)  873-5263  or  Gary 
Edwards.  (202)  343-6394. 

ADDRESSES:  Richard  B.  Roe,  NOAA/ 
NMFS.  1825  Connecticut  Avenue.  NW.. 
Washington,  DC.  20235  or  Gary 
Edwards,  FWS,  18th  and  E  Streets.  NW. 
Washington  DC  20240. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Atlantic  Striped  Bass 
Conservation  Act  (the  Act)  (16  U.S.C. 
1851  Note),  as  amended  by  Pub.  L.  No. 
99-423  specifies  that  after  notification 
by  the  Atlantic  States  Marine  Fisheries 
Commission  (the  Commission)  that  a 
coastal  state  has  not  adopted  and/or  is 
not  enforcing  regulatory  measures  to 
fully  implement  its  Interstate  Fisheries 
Management  Plan  for  the  Striped  Bass 
(the  Plan),  the  Secretaries  of  the 
Departments  of  Commerce  and  the 
Interior  shall  determine  jointly,  within 
30  days,  whether  that  coastal  state  is  in 
compliance.  (For  purposes  of  the  Act, 
the  District  is  defined  as  a  coastal  state.) 
If  the  state  is  found  not  to  be  in 
compliance,  the  Secretaries  shall 
declare  jointly,  i.e..  impose,  jointly  a 
moratorium  on  fishing  for  Atlantic 
striped  bass  within  the  coastal  waters  of 
that  coastal  state. 

On  January  7. 1987,  the  Secretaries 
received  a  letter  from  the  Commission 
dated  December  31, 1988.  reporting  that 
the  District  had  not  adopted  fishery 
regulations  for  striped  bass  to 
implement  Objective  1  of  Amendment  3 
to  the  Plan.  While  commercial  fishing  is 
prohibited  in  the  District,  there  were  no 
regulations  on  recreational  fishing.  In 
addition,  the  District  lacked  adequate 
enforcement  capability.  Notice  of  receipt 
of  this  notification  from  the  Commission 
was  published  in  the  Federal  Register  at 
52  FR  1518,  January  14. 1987. 

The  Secretaries  jointly  determined  on 
February  6, 1987,  that  the  District  of 
Columbia  was  not  in  compliance  with 
the  Plan.  Notice  of  this  determination 
was  published  in  the  Federal  Register  at 
52  FR  4515.  February  12. 1987.  Although 
it  was  determined  that  the  District  was 
not  in  compliance  with  the  Plan,  it  was 
recognized  that  the  efforts  were  being 
made  to  implement  regulations  and 
obtain  enforcement  capability  through 
the  District's  Metropolitan  Police 
Department's  Harbor  Branch.  In 
recognition  of  these  efforts,  the 
Departments  of  Commerce  and  the 
Interior  delayed  the  imposition  of  a 
moratorium  until  April  1, 1987. 
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Actions  by  the  District  of  Columbia 

The  District  has.  effective  March  27, 
1987,  regulations  on  recreational  fishing. 
The  District  striped  bass  regulations  are 
as  follows:  a  24  inch  total  length 
minimum  size  limit,  a  two  fish  daily  bag 
limit,  a  closed  season  from  December  1 
to  May  31,  and  only  recreational  fishing 
is  permitted.  These  regulations  are 
similar  to  those  for  the  Potomac  River 
Fisheries  Commission,  which  were 
accepted  by  the  Commission  as  being  in 
compliance  with  the  Plan.  However,  as 
commercial  fishing  is  allowed  by  the 
Potomac  River  Fisheries  Commission 
but  is  prohibited  in  the  District,  the 
District's  regulations  are  more 
restrictive. 

The  District's  Department  of 
Consumer  and  Regulatory  Affairs  has 
entered  into  an  agreement  with  the 
Metropolitan  Police  Department  to 
provide  for  enforcement  of  fishery 
management  regulations  in  District 
waters.  This  will  include  providing 
special  enforcement  emphasizing  striped 
bass  regulations  and  providing 
coordination  with  and  reports  to  the 
Commissions  Law  Enforcement 
Committee. 

Secretarial  Detennination  of  Compliance 

The  Secretaries  have  jointly 
determined  that  the  regulations  in  place 
in  the  District  of  Columbia  meet  the 
provisions  of  the  Plan  and  that 
enforcement  capability  meets  the 
requirements  of  the  Act  for  satisfactory 
enforcement  of  the  provisions  of  the 
Plan.  This  determination  has  been  made 
after  receiving  notification  from  the 
Commission  in  a  letter  dated  March  26, 
1987,  that  the  regulations  meet  the 
provisions  of  the  Plan  and  that 
enforcement  capability  was  satisfactory. 
Thus,  a  moratorium  will  not  be  imposed 
on  striped  bass  fishing  in  the  District. 

Dated:  March  31, 1987. 
William  E.  Evans, 

Assistant  Administrator  for  Fisheries, 
National  Oceanic  and  Atmospheric 
Administration. 
Frank  Dunkle, 

Director.  Fish  and  Wildlife  Service. 
\VR  Doc.  87-7435  Filed  4-2-87;  8:45  am] 
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Compliance  by  the  State  of  New 
Jersey  With  the  Interstate  Fisheries 
Management  Plan  for  the  Striped  Bass 

agencies:  National  Marine  Fisheries 

Service  (NMFS),  NOAA,  Commerce  and 

U.S.  Fish  and  Wildlife  Service  (FWS), 

Interior. 

action:  Notice  of  determination  that  the 

State  of  New  jersey  is  in  compliance 


with  the  Interstate  Fisheries 
Management  Plan  for  the  Striped  Bass. 

SUMMARY:  The  Departments  of 
Commerce  and  the  Interior  announced 
on  February  6, 1987,  that  they  had 
reached  9  joint  determination  in 
response  to  the  notification  by  the 
Atlantic  States  Marine  Fisheries 
Commission  of  its  determination  that  the 
State  of  New  Jersey  had  not  adopted  all 
regulatory  measures  necessary  to  fully 
implemeBt  the  Commission's  Interstate 
Fisheries  Management  Plan  for  the 
Striped  Bass.  In  accordance  with  the 
Atlantic  Btriped  Bass  Conservation  Act, 
the  Departments  determined  that  New 
Jersey  was  not  in  compliance  with  the 
Plan.  New  Jersey  was  given  until  April  1, 
1987,  to  enact  legislation  that  is 
determined  to  be  in  compliance  with  the 
Plan.  If  al  that  time,  legislation  had  not 
been  enacted,  a  moratorium  would  be 
jointly  imposed  by  the  Departments  on 
fishing  for  striped  bass  in  New  Jersey 
waters,  effective  April  1, 1987.  Effective 
March  24. 1987,  New  Jersey  amended 
their  striped  bass  legislation.  The 
amended  legislation  has  been 
determined  to  be  in  compliance  with  the 
Plan  and  a  moratorium  will  not  be 
imposed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Roe,  (202)  673-5263  or  Gary 
Edwards,  (202)  343-6394. 
ADDRESS:  Richard  B.  Roe,  NOAA/ 
NMFS,  1825  Connecticut  Avenue,  NW.. 
Washington.  DC  20235  or  Gary  Edwards, 
FWS,  laih  and  E  Streets,  NW,. 
Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Atlantic  Striped  Bass 
Conservation  Act  (the  Act)  (16  U.S.C. 
1851  Note),  as  amended  by  Pub.  L.  No. 
99-432  specifies  that  after  notification 
by  the  Atlantic  States  Marine  Fisheries 
Commiasion  (the  Commission)  that  a 
coastal  Btate  has  not  adopted  or  is  not 
enforcii^  regulatory  measures  to  fully 
implement  its  Interstate  Fisheries 
Management  Plan  for  the  Striped  Bass 
(the  Plan),  the  Secretaries  of  the 
Department  of  Commerce  and  the 
Interiorshall  determine  jointly,  within 
30  daysi  whether  that  coastal  state  is  in 
compliance.  If  the  state  is  found  not  to 
be  in  compliance,  the  Secretaries  shall 
jointly  declare,  i.e.,  impose,  a 
moratofium  on  fishing  for  Atlantic 
striped  bass  within  the  coastal  waters  of 
that  coastal  state. 

On  January  7, 1987,  the  Secretaries 
received  a  letter  from  the  Commission 
dated  December  31, 1986,  reporting  that 


New  Jersey  had  not  adopted  fishery 
regulat  ons  for  striped  bass  to 


implement  Objective  1  of  Amendment  3 
to  the  Plan.  Notice  of  receipt  of  this  i 

notification  from  the  Commission  was 
published  in  the  Federal  Register  at  52 
FR  1518,  January  14, 1987. 

The  Secretaries  jointly  determined  on 
February  6, 1987,  that  the  State  of  New 
Jersey  was  not  in  compliance  with  the 
Plan.  Notice  of  this  determination  was 
published  in  the  Federal  Register  at  52 
FR  4516  February  12, 1987.  The 
determination  was  made  based  on  New 
Jersey's  24-inch  minimum  size  restriction 
for  striped  bass  (other  than  inland,  for 
which  there  i$  a  33-inch  restriction), 
while  Amendment  *3  requires  a  31-inch    | 
restriction  on  February  1, 1987,  and  a  33- 
inch  restriction  on  August  1, 1987,  and 
because  New  Jersey  had  no  other 
management  measures  to  compensate 
for  this  difference  and  no  data  to 
demonstrate  that  a  24-inch  restriction 
will  meet  thelobjective  of  Amendment 
#3. 

Although  it  was  determined  that  the 
State  of  New  Jersey  was  not  in 
compliance  with  the  Plan,  it  was  i 

recognized  that  efforts  were  being  made 
to  amend  State  statutes  regulating 
striped  bass  fishing.  In  recognition  of 
these  efforts,  the  Departments  of  the 
Interior  and  Commerce  delayed  the 
imposition  of  a  moratorium  until  April  1, 
1987. 

Action  by  the  State  of  New  Jersey 

New  Jersey  has,  effective  March  24, 
1987,  amended  legislation  on  striped 
bass  fishing.  The  new  restrictions  are  as 
follows:  a  31-inch  total  length  minimum 
size  limit  until  July  31, 1987;  a  33-inch 
minimum  size  limit  from  August  1, 1987, 
to  September  30, 1988,  a  five  fish 
possession  limit,  no  closed  season  and 
only  recreational  fishing  is  permitted. 

Secretarial  Determination  of  Compliance 

The  Secretaries  have  jointly 
determined  that  the  legislation  in  place 
in  New  Jersey  meet  the  provisions  of  the 
Plan.  This  determination  has  been  made 
after  receivihg  notification  from  the 
Commission  in  a  letter  dated  March  26, 
1987,  that  the  legislation  meets  the 
provisions  of  the  Plan.  Thus,  a 
moratorium  will  not  be  imposed  on 
striped  bass  fishing  in  New  Jersey. 

Dated:  March  31. 1987. 

William  E.  Evens, 

Assistant  Administrator  for  Fisheries, 
National  Oceanic  and  A  tmospheric 
Administration. 

Frank  Dunkle. 

Director.  FisH  and  Wildlife  Service. 
[FR  Doc.  87-7436  Filed  4-2-87:  8:45  am] 

BILUNG  COOE  3S10-22-M 


Federal  Register  /  Vol.  52.  No.  64  /  Friday.  April  3.  1987  /  Notices 


10783 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(Application  No.  86-000-10) 
Export  Trade  Certificate  of  Review 

action:  Notice  of  issuance  of  an  export 
trade  certificate  of  review. 


summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Safety 
Equipment  Export  Trading  Company. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mulier,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202-377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR 1804. 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  coi-.rt  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct: 
Export  Trade 
Products 

Clean  room  apparel,  emergency 
eyewash  and  shower  equipment,  eye 
and  face  protection,  fall  protection,  head 
protection,  hearing  protection,  first  aid 
equipment,  machinery  guards, 
respiratory  protection,  safety  and  health 
instruments,  safety  wearing  apparel, 
safety  cans,  and  warning  devices. 

Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products) 

Consulting,  international  market 
research,  advertising,  marketing,  sales 
of  goods  and  services,  insurance, 
product  research  and  design,  legal 
assistance,  transportation,  trade 
documentation  and  freight  forwarding, 
communication  and  processing  of 
foreign  orders,  warehousing,  foreign 
exchange,  financing,  and  taking  title  to 
goods. 


Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands)  and  Canada. 

Members  (in  Addition  to  Applicant) 

American  Allsafe  Company;  H.L. 
Bouton  Company;  Durafab  Disposables. 
Inc.;  HSC  Corporation;  and  Tasco 
Corporation. 

Export  Trade  Activities  and  Methods  of 
Operation 

SEETC  may: 

1.  Enter  into  agreements  with  its 
Member  suppliers  to  act  as  an  Export 
Intermediary.  All  Products  purchased  by 
SEETC  from  its  Member  and  non- 
Member  suppliers  will  be  for  resale  by 
SEETC  in  the  Export  Markets.  These 
agreements  may  include  any  of  the 
following  provisions: 

a.  Each  Member  independently  will 
provide  SEETC  with  an  estimate  of  what 
quantities  of  F>roducts  it  will  make 
available  for  export  through  SEETC. 

b.  SEETC  will  agree  to  purchase 
Products  from  its  Member  suppliers, 
and.  when  necessary  to  complete 
product  line  requests,  from  non-Member 
suppliers. 

c.  SEETC  will  market  and  sell  the 
Products,  either  directly  or  through 
Export  Intermediaries  other  than 
SEETC.  to  such  purchasers,  at  such 
prices,  and  on  such  terms  as  SEETC 
shall  determine. 

2.  Determine  the  price  of  Products 
which  SEETC  will  pay  to  Member 
suppliers. 

3.  Enter  into  exclusive  or  nonexclusive 
agreements  with  other  Export 
Intermediaries  for  the  sale  of  Products  in 
the  Export  Markets. 

4.  Participate  in  meetings  with  one  or 
more  Member  suppliers  to  deliver  and 
discuss,  or  otherwise  exchange, 
information  with  Member  suppliers 
regarding: 

a.  The  prices  that  SEETC  has  charged 
or  will  charge  in  the  Export  Markets  for 
each  Member  supplier's  Products; 

b.  The  quality  and  quantity  of 
Products  available  from  Member 
suppliers  for  export; 

c.  Deliver  dates,  terms  of  sale,  and 
other  information  necessary  to  arrange 
and  complete  export  sales  of  the 
Products; 

d.  General  economic  or  business 
conditions  in  the  Export  Markets, 
including  supply  and  demand 


conditions,  prices  and  terms  of  sale  in 
the  Export  Markets,  and  transportation 
and  other  costs  incurred  in  exporting  to 
the  Export  Markets; 

e.  SEETC's  sales  results  in  the  Export 
Markets,  including  orders  shipped,  costs 
of  doing  business,  and  other  information 
relating  to  SEETC's  business  in  the 
Export  Markets; 

f.  Quantities  and  prices  of  Products 
purchased  from  each  Member  supplier 
for  export,  and  the  terms  and  conditions 
under  which  such  purchases  were  made: 

g.  Matters  concerning  SEETC's 
organization,  governance,  financial 
condition,  and  membership; 

h.  Market  strategies  for  the  Export 
Markets,  and  other  issues  relating  to 
sales  and  Export  Trade  Facilitation 
Services  in  the  Export  Markets  and 
SEETC's  export  business:  and 

i.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
Federal  programs  affecting  sales  and 
Export  Markets. 

5.  Enter  into  agreements  with 
customers  wherein  SEETC  may  agree  in 
each  case  to  sell  Products  in  the  Export 
Markets  only  to  such  customers,  and/or 
such  customers  may  agree  not  to 
purchase  the  Products  from  any 
competitor  of  SEETC. 

6.  Prescribe  the  following  conditions 
of  membership  to  and  termination  from 
SEETC: 

a.  SEETC  shall  have  the  right  to  admit 
additional  manufacturers  of  safety 
equipment  from  time  to  time  who: 

(1)  Receive  a  majority  vote  of  SEETC's 
Board  of  Directors; 

(2)  Make  such  capital  contribution  in 
the  purchase  of  common  shares  of  stock 
as  is  determined  in  good  faith  by 
SEETC's  Board  of  Directors.  A  fee  shall 
be  charged  to  cover  initial  start-up  costs, 
including  attorneys'  fees  incurred  by 
SEETC's  Members:  and 

(3)  Agree  not  to  compete  with  SEETC 
during  the  period  of  membership  in 
SEETC  and  for  two  years  thereafter,  in 
the  export  of  Products  to  particular 
Export  Markets,  except  as  shall  be 
specifically  agreed  upon  in  writing 
between  the  new  Member  and  SEETC. 

b.  Each  Member  shall  have  the  right  to 
withdraw  its  membership  from  SEETC 
by  giving  180  days'  prior  written  notice 
to  the  remaining  Members.  The 
remaining  Members  shall  then  have  the 
option  to  terminate  SEETC  or  pay  the 
withdrawing  Member  the  value  of  its 
stock,  as  adjusted,  on  the  date  of  its 
withdrawal. 

c.  The  withdrawing  or  removed 
Member  shall  remain  responsible  for 
commitments  made  by  such  Member 
and  by  SEETC  on  behalf  of  such 
Member  prior  to  the  effective  date  of 
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such  Members  withdrawal.  The 
withdrawing  or  removed  Member  shall 
reimburse  SEETC  for  all  costs,  including 
attorneys'  fees,  incurred  as  a  result  of 
withdrawal  or  removal. 

d.  Any  Member  of  SEETC  may  be 
removed  by  a  majority  vote  of  the  Board 
of  Directors  with  prior  notice  of  the  vote 
given  to  the  Member.  Removal  shall  be 
for  due  cause,  including,  but  not  limited 
to.  violation  of  SEETC's  Bylaws  or 
agreements  entered  into  by  and  between 
Members,  and  loss  of  credit-worthiness. 
A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Dated:  March  27, 1987. 
David  Barton, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 
|FR  Doc.  87-7413  Filed  4-2-87;  8;45  am) 

BILLING  CODE  SSIO-OR-M 


Semiconductor  Technical  Advisory 
Committee;  Closed  Meeting 

summary:  The  Semiconductor  Technical 
Advisory  Committee  was  initially 
established  on  January  3, 1973,  and 
rechartered  on  January  10, 1986  in 
accordance  with  the  Export 
Administration  Act  of  1979  and  the 
Federal  Advisory  Committee  Act. 

TIME  AND  place:  April  22. 1987  at  9:30 
a.m..  Herbert  C.  Hoover  Building.  Room 
6802. 14th  Street  and  Constitution  Ave.. 
NW..  Washington,  DC. 

AGENDA:  The  Committee  will  meet  only 
in  Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  to 
the  public  on  the  basis  of  5  U.S.C. 
552b(c)(l)  was  approved  on  January  10, 
1986,  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility,  Room 
6628,  U.S.  Department  of  Commerce, 
telephone:  202-377^217.  For  further 
information  call  Ruth  D.  Fitts  at  202- 
377-2583. 


Daled:^4arch31,  1987. 
Margaret  a.  Comejo. 

Director.  Technical  Support  Staff  Office  of 
Technologf  and  Policy  Analysis. 

Semiconductor  Technical  Advisory 
Committee;  Closed  Meeting — Agenda 

April  22, 1987. 
Room  6802. 

1.  Align/Expose  Equipment 

2.  ATE 

3.  Linear  Microcircuits 

4.  Discrete  Devices 

[PR  Doc.  87-7415  Filed  4-2-87;  8:45  am] 
BILLING  CODE  3S10-OT-M 


lA-247-0031 


Portland  Cement,  Other  Than  White, 
Nonstalning  Portland  Cement,  From 
the  Dominican  Republic;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 
agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidun^ing  Duty  Administrative 
Review.  

SUMMARY:  In  response  to  requests  by 
four  importers,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  Portland  cement, 
other  than  white,  nonstaining  Portland 
cement,  JFrom  the  Dominican  Republic. 
The  review  covers  three  manufacturers 
and/or  exporters  of  this  merchandise  to 
the  United  States  and  the  period  June  1, 
1983  through  April  30, 1985.  The  review 
indicate  the  existence  of  dumping 
margins  during  the  period. 

As  a  Besult  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  differences  between  United 
States  price  and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  April  3,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Haley  or  Robert  J.  Marenick. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230: 
telephone:  (202)  377-5289/5255. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  May  29. 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
22367)  the  final  results  of  its  last 
administrative  review  of  the 
antiduBiping  finding  on  Portland  cement, 


other  than  white,  nonstaining  Portland 
cement,  from  the  Dominican  Republic 
(28  FR  4507,  May  4, 1963).  We  began  this 
review  of  the  finding  under  our  old 
regulations.  On  September  20, 1985  and 
October  11, 1965.  after  the  promulgation 
of  our  new  regulations,  four  importers 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce  , 

Regulations  that  we  complete  the 
administrative  review.  We  published  a 
notice  of  initiation  on  July  9. 1986  (51  FR 
24884).  As  required  by  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 
Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Portland  cement,  other 
than  white,  nonstaining  Portland 
cement,  currently  classifiable  under 
items  511.1420  and  511.1440  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  three  exporters  of 
Dominican  Republic  Portland  cement, 
other  than  white,  nonstaining  Portland 
cement,  to  the  United  States  and  the 
period  June  1. 1983  through  April  30. 
1985.  All  three  firms  failed  to  submit  an 
adequate  response  to  our  antidumping 
questionnaire.  For  these  firms  we  used 
the  best  information  available  for 
assessment  and  estimated  antidumping 
duties  cash  deposit  purposes.  The  best 
information  available  is  the  previous 
rate  for  exports  from  those  firms. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
10.33  percent  exists  for  the  following      ' 
firms  during  the  period  June  1, 1983 
through  April  30, 1985: 

Manufacturer  /  Exporter 

Cementos  Nacionales,  S.A.. 
Commercialization  del  Caribe,  S.A., 
Fabrica  Dominicana  de  Cemento,  C.  por 
A. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  Or  hearing. 


Federal  Register  /  Vol.  52.  No.  64  /  Friday.  April  3.  1987  /  Notices 


10787 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section  751 
(a)(1)  of  the  Tariff  Act,  a  cash  deposit  of 
estimated  dumping  duties  based  on  the 
above  margin  shall  be  required  for  these 
firms.  For  any  future  entries  of  this 
merchandise  from  a  new  exporter, 
whose  first  shipments  occurred  after 
April  30, 1985  and  who  is  unrelated  to 
any  reviewed  firm,  the  Department  shall 
require  a  cash  deposit  of  10.33  percent. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Dominican  Republic 
Portland  cement,  other  than  white, 
nonstaining  Portland  cement,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Gilbert  B.  Kaplan, 

IJnputy  Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  87-7411  Filed  4-2-67;  8:45  am] 

BILUNG  CODE  3S10-DS-M 


IA-428-061] 

Precipitated  Barium  Carbonate  From 
the  Federal  Republic  of  Germany, 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Tentative  Determination  to  Revoke  in 
Part 

agency:  International  Trade 
Administrative,  Import  Administration, 
Commerce. 

action:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administration 
Review  and  Tentative  Determination  to 
Revoke  in  Part. 


summary:  In  response  to  a  request  by 
Kali-Chemie  AG,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  precipitated 
barium  carbonate  from  the  Federal 
Republic  of  Germany.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  July  1, 1983  through  June  30, 
1985.  The  review  indicates  the  existence 
of  no  dumping  margins  for  the  firm 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 


determined  to  revoke  the  finding  with 
respect  to  Kali-Chemic  AG. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke  in 
part. 

EFFECTIVE  DATE:  April  3,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  Bruno  or  Robert  J.  Marenick, 
Office  and  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  25, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
16330)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  precipitated 
barium  carbonate  from  the  Federal 
Republic  of  Germany  (46  FR  32884  June 
25, 1981).  We  began  the  current  review 
of  the  order  under  our  old  regulations. 
After  the  promulgation  of  our  new 
regulations,  Kali-Chemie  AG  requested 
in  accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  published 
notices  of  initiation  of  the  antidumping 
duty  administrative  review  on  February 
12, 1986  (51  FR  5219)  and  October  3, 1986 
(51  FR  35384).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  precipitated  barium 
carbonate,  a  chemical  compound 
(BaCOs),  currently  classifiable  under 
item  472.0600  of  the  Tariff  Schedules  of 
the  United  States  Annotated. 

The  review  covers  one  manufacturer/ 
exporter  of  West  German  precipitated 
barium  carbonate  to  the  United  Slates, 
Kali-Chemie  AG,  and  the  period  from 
July  1, 1983  through  June  30, 1985. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  or 
exporter's  sales  price,  as  defined  in 
section  772  of  the  Tariff  Act,  as 
appropriate.  Purchase  price  and 
exporter's  sales  price  were  based  on  the 
delivered,  packed  price  to  unrelated 
purchasers  in  the  United  States.  Where 
applicable,  we  made  deductions  for 
foreign  inland  freight,  marine  insurance, 
U.S.  duty,  forwarding  fees,  U.S. 
clearance  and  brokerage  charges,  bulk 
loading,  and  the  U.S.  subsidiary's  selling 
and  warehousing  expenses.  No  other 
adjustments  were  claimed  or  allowed. 


Foreign  Maricet  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  either  the  delivered  or  ex- 
factory,  packed  price  with  adjustments, 
where  applicable,  for  inland  freight, 
cash  discounts,  and  differences  in 
packing  costs.  We  denied  claimed 
adjustments  for  rebates,  credit 
expenses,  technical  assistance,  and 
certain  "other  charges"  because  they 
were  not  properiy  quantified.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination  to  Revoke  in 
Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
no  dumping  margins  exist  for  Kali- 
Chemie  AG  for  the  period  July  1, 1983 
through  June  30. 1985. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  pubhcation 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publica  lion.  Any 
hearing,  if  requested,  will  be  held  21 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Kali-Chemie  AG  requested  partial 
revocation  of  the  order  and,  as  provided 
for  in  §  353.54(e)  of  the  Commerce 
Regulations,  has  agreed  in  writing  to  an 
immediate  suspension  of  liquidation  and 
reinstatement  in  the  order  under 
circumstances  specified  in  the  written 
agreement.  Kali-Chemie  AG  has  had  no 
margins  for  four  years. 

Therefore,  we  tentatively  determine  to 
revoke  the  antidumping  duly  order  on 
precipitated  barium  carbonate  from  the 
Federal  Republic  of  Germany  with 
respect  to  Kali-Chemie  AG.  If  this 
partial  revocation  is  made  final,  it  will 
apply  to  all  unliquidated  entries  of  this 
merchandise  manufactured  and 
exported  by  Kali-Chemie  AG,  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  dale  of 
publication  of  this  notice. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Commerce  Regulations. 
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since  ihtre  was  no  margin,  the 
Department  shall  not  require  a  cash 
deposit  of  estimated  antidumping  duties 
for  Kaii-Chemie  AG.  For  any  shipments 
from  the  one  remaining  known 
manufacturer/exporter  not  covered  by 
this  review,  the  cash  deposit  will 
continue  to  be  the  rate  published  in  the 
final  results  of  the  last  administrative 
review  for  that  firm  (50  FR  16330,  April 
25. 1985).  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  June  30, 1985  and  who  is  unrelated 
to  the  reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of  West 
German  precipitated  barium  carbonate 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review,  tentative 
determination  to  revoke  in  part,  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1).  (c))  and  §§  353.53a  and 
353.54  of  the  Commerce  Regulations  (19 
CFR  353.53a.  353.54). 

Dated:  March  30, 1987. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  87-7412  Filed  4-2-87;  8:45  am] 

BILLING  COI}E  3S10-OS-M 


[C-489-6031 

Extension  of  ttie  Deadline  Date  for  the 
Final  Countervailing  Duty 
Determination  and  Rescheduling  of 
thie  Public  Hearing;  Acetylsalicylic  Acid 
(Aspirin)  From  Turkey 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  Based  upon  the  request  of 
petitioner,  the  Monsanto  Company,  we 
are  extending  the  deadline  date  for  the 
final  determination  in  the  countervailing 
duty  investigation  of  acetylsalicylic  acid 
from  Turkey  to  correspond  to  the  date  of 
the  final  determination  in  the 
antidumping  investigation  of  the  same 
product  pursuant  to  section  705(a)(1)  of 
the  Tariff  Act  of  1930,  as  amended  by 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (Pub.  L.  98-573).  In  accordance 
with  Article  5113  of  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI,  XVI.  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  Subsidies  Code),  the 


Department  will  terminate  the 
suspension  of  liquidation  in  the 
countervailing  duty  investigation  120 
days  after  the  date  of  publication  of  the 
preliminary  determination  in  this  case. 
In  addition,  we  are  rescheduling  the 
public  hearing. 

EFFECTIVE  DATE:  April  3. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Malmrose  or  Thomas  Bombelles, 
Office  of  lavestigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone;  202/377-2815  (Malmrose)  or 
202/377-3174  (Bombelles). 
SUPPLEMENTARY  INFORMATION:  On 
October  31, 1986,  we  received 
antidumping  and  countervailing  duty 
petitions  filed  by  the  Monsanto 
Company  against  acetylsalicylic  acid 
from  Turkey. 

In  compliance  with  the  filing 
requirements  of  §  353.36  of  our 
regulations  (19  CFR  353.36).  the 
antidumping  petition  alleged  that 
imports  of  acetylsalicylic  acid  from 
Turkey  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  on  which  to  initiate 
an  antidumping  duty  investigation,  and 
on  November  20, 1986,  we  initiated  such 
an  investigation  (51  FR  43062,  November 
28, 1986).  The  preliminary  determination 
in  this  antidumping  investigation  will  be 
made  on  or  before  April  9, 1987. 
In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the 
countervailing  duty  petition  alleged  that 
manufacturers,  producers,  or  exporters 
in  Turkey  of  acetylsalicylic  acid  directly 
or  indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  on  which  to  initiate  a 
countervailing  duty  investigation,  and 
on  November  20. 1986,  we  initiated  such 
an  investigation  (51  FR  43062,  November 
28. 1986).  On  February  24, 1987,  we 
issued  a  preliminary  affirmative 
determination  in  the  countervailing  duty 
investigation  (52  FR  6367,  March  3, 
1987). 

On  March  10, 1987,  petitioner  filed  a 
request  for  extension  of  the  deadline 
date  for  the  final  determination  in  the 
countervfiling  duty  investigation  to 


correspond  with  the  date  of  the  final 
determination  in  the  antidumping  duty 
investigation. 

Section  705(aMl )  of  the  Tariff  Act  of 
1930.  as  amended  by  section  606  of  the 
Trade  and  Tariff  Act  of  1984,  provides 
that  when  a  coimtervailing  duty 
investigation  is  "initiated 
simultaneously  with  an  (antidumping) 
investigation  . . .  which  involves  imports 
of  the  same  class  or  kind  of  merchandise 
from  the  same  or  other  countries,  the 
administering  authority,  if  requested  by 
the  petitioner,  shall  extend  the  date  of 
the  final  determination  [in  the 
countervailing  duty  investigation]  to  the 
date  of  the  final  determination"  in  the 
antidumping  investigation  (19  U.S.C. 
1671d(a)(l)).  Pursuant  to  this  provision, 
we  are  granting  an  extension  of  the 
deadline  date  for  the  final  determination 
in  the  countervailing  duty  investigation 
of  acetylsalicylic  acid  from  Turkey  to 
June  23, 1987,  the  current  deadline  for 
the  final  determination  in  the 
antidumping  investigation. 

Article  5|3  of  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI,  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  Subsidies  Code)  provides 
that  provisional  measures  (i.e.. 
suspension  of  liquidation)  may  not  be 
imposed  on  another  signatory  to  the 
Subsidies  Codg  for  a  period  longer  than 
four  months.  To  comply  with  the 
requirement  of  Article  Sp  of  the 
Subsidies  Code,  the  Department  will 
direct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
in  the  countervailing  duty  investigation 
on  July  1. 1987.  which  is  120  days  from 
the  date  of  publication  of  the 
countervailing  duty  preliminary 
determination.  No  cash  deposits  or 
bonds  for  potential  countervailing  duties 
will  be  required  for  any  such 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption,  after 
July  1, 1987.  The  suspension  of 
liquidation  will  not  be  resumed  unless 
and  until  the  Department  publishes  a 
countervailing  duty  order  in  this  case. 
The  Department  will  also  direct  the  U.S. 
Customs  Service  to  hold  any  entries 
suspended  prior  to  July  1. 1987.  until  the 
conclusion  of  this  investigation. 

In  addition,  due  to  the  extension  of 
the  final  determination  in  the 
countervailing  duty  investigation,  we 
are  rescheduling  the  date  of  the  public 
hearing,  originally  set  for  April  13. 1987. 
The  hearing  will  now  be  held  at  1;30 
p.m.  on  May  15, 1987,  at  the  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals 
who  have  requested  to  participate  in  the 
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hearing  must  submit  at  least  ten  copies 
of  the  prehearing  briefs  to  the  Deputy 
Assistant  Secretary  by  May  8, 1987. 

In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34,  all  written  views  will 
be  considered  if  received  not  less  than 
30  days  before  the  final  determination  is 
due,  or.  if  a  hearing  is  held,  within  10 
days  after  the  hearing  transcripts  are 
available. 

This  notice  is  published  pursuant  to  section 
705(d)  of  the  Act. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

A  dwinistration. 

March  27, 1987. 

|FR  Doc.  87-7414  Filed  4-2-«7;  8;45  amj 

BILUNC  CODE  3S10-OS-M 


National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield, 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  ).  Campion, 

Patent  Licensing  Specialist.  Office  of  Federal 
Patent  Licensing.  National  Technical 
Information  Service.  U.S.  Department  of 
Commerce. 

Department  of  Agriculture 

SN  6-734,527  (4,630,658) 
Counter  Rotating  Double  Disc 
Chunker 
SN  6-764.040  (4,630,481) 
Method  and  Instrument  to  Estimate 
the  Weights  of  Green  Trees  and 
Logs 
SN  6-785.639  (4,632,829) 
Sex  Pheromone  Composition  for 
Southwestern  Corn  Borer 
SN  6-794.028  (4,637,643) 

Auto  Release  Logging  Choker 
SN  6-922,616 

Yeast  Strains  Genetically  Engineered 
to  Produce  Wheat  Gluten  Proteins 


Department  of  Commerce 

SN  6-801,972  (4,638,257) 
Amplification  by  a  Phase  Locked 
Array  of  Josephson  Junctions 
SN  6-897,227 
Polymer-Reactive  Photosensitive 
Authracenes 
SN  6-936.305 
Purification  of  Fish  Oils 

Department  of  Health  and  Human 
Services 

SN  6-547.235  (4,632,909) 
Monoclonal  Antibodies  Which  Block 
Infectivity  of  Malarial  Parasites  to 
Mosquitoes 
SN  6-791,120  (4,632,922) 
Oxomorpholinyl  Dimer  and  Rescue  of 
Anthracycline  and  Mitomycin  C 
Damage 
SN  6-796,782 
Method  for  Obtaining  a  Ratio 
Measurement  for  Correcting 
Common  Path  Variation  in  Intensity 
in  Fiber  Optic  Sensors 
SN  6-896,262 
New  Chemofherapeutic  Mustard 
Analogs 
SN  6-911,227 
Recombinant  Pseudomonas  Exotoxin: 
Construction  of  an  Active 
Immunotoxin  With  Low  Side  Effects 
SN  6-932,084 
Method  for  Detecting  Antibodies 
Against  Neuropeptides  and  Drugs  in 
Human  Body  Fluid 
SN  6-938,716 
Monoclonal  Antibody  Against  Human 
Pneumocystis  Carinii 
SN  6-940,273 
Biological  Activity  of  P^rimidin  -2- 
Ones 
SN  7-000,229 
Adenosine  Receptor  Prodrugs 

Department  of  Interior 

SN  6-855,276 
Production  of  Titanium  Nitride, 
Carbide  and  Carbonitride  Powders 

Department  of  the  Air  Force 

SN  6-582,496  (4,618,231) 
Accommodative  Amplitude  and  Speed 
Measuring  Instrument 
SN  6-591,715  (4,618,931) 
Gas  Generator  Fuel  Flow  Throttle 
Control  System 
SN  6-614,904  (4,617,633) 

Direct  Lift  Command  Blending 
SN  6-622,613  (4.616.565) 

Modular  Detonator  Device 
SN  6-623,667  (4.623,258) 
Method  for  Measuring  Haze  in 
Transparencies 
SN  6-624,846  (4,625,209) 
Clutter  Generator  For  Use  in  Radar 
Evaluation 
SN  6-636,454  (4,619,199) 
Safing  and  Arming  Mechanism 


SN  6-645.390  (4,619,506) 
Random  Pattern  Tracking 
Acceleration  Tolerance  Tester 
SN  6-649,565  (4,615.272) 
Bomb  and  Bomb  Liner 
SN  6-657,099  (4,622,556) 
Technique  for  Rapid  Determination  of 
Probability  of  Detection  In  Pulse 
Doppler  Radars 
SN  6-661,549  (4.625,316) 
High  Efficiency  Electron  Beam  Gun 
Foil  Support 
SN  6-666.784  (4.622.557) 
Transdigitizer  for  Relaying  Signals 
From  Global  Positioning  System 
(GPS)  Satellites 
SN  6-671,393  (4,616,230) 
Conformal  Phased  Array  Antenna 
Pattern  Corrector 
SN  6-«79,327  (4.625,293) 
Parallel  Programmable  Charge 
Domain  Device 
SN  6-679,332  (4.616,334) 
Pipelined  Programmable  Charge 
Domain  Device 
SN  6-689.681  (4.618.217) 
Electron-Bombarded  Silicon  Spatial 
Light  Modulator 
SN  6-689.699  (4.619.501) 
Charge  Isolation  In  A  Spatial  Light 
Modulator 
SN  6-693,399  (4,615.811) 

Vacuum  Pump  Oil  Recovery  Process 
SN  6-693.926  (4.622,548) 
Solid  State  Electronic  G-Force 
Indicator 
SN  6-693.927  (4.615.594) 
Vision  Test  Chart  and  Method  Using 
Gaussians 
SN  6-698.728  (4,617,817) 
Optimizing  Hot  Workability  and 
Controlling  Microstnictures  in 
Difficult  to  Process  High  Strength 
and  High  Temperature  Materials 
SN  6-700,368  (4.624,388) 
Liquid  Tank  Weld  Cavitation 
Protection 
SN  6-704.109  (4.623,245) 
System  of  White-Light  Density 
Pseudocolor  Encoding  With  Three 
Primary  Colors 
SN  6-713,666  (4,620.538) 
Light-Weight  Oxygen  Delivery  Hood 
Assembly  For  Hyperbaric  Chamber 
SN  6-751,400  (4,623,295) 

One-Step  Loading  Adapter 
SN  6-768,657  (4,623.600) 

Low  Shear  Nickel  Electrode 
SN  6-798.042  (4  620,732) 
Bolt  Frame  Construction 

Department  of  the  Army 

SN  6-289.013  (4,632,830) 
Oral  Vaccine  for  Immunization 
Against  Enteric  Disease 

SN  6-561,774  (4,621,646) 
Blood  Flow  Measuring  Method 

SN  6-780,751  (4,623,936) 
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Error  Processing  Teciinique  for 
Modified  Read  Code 
SN  6-865,709 
Oral  Vaccine  For  Immunization 
Against  Enteric  Disease 
SN  6-875.048 
Monoclonal  Antibodies  to  Cholesterol 
and  Methods 
SN  6-877,077 

A  Nucleic  Acid  Probe  and  Method  for 
the  Rapid  Detection  of  Typhoid 
Fever  Bacteria 
SN  6-882.562 

Pharmacological  Active  Amine- 
Carboxyboranes 
SN  6-888.194 
A  Nucleic  Acid  Probe  and  Method  for 
the  Detection  of  Shigella  and 
Enteroinvasive  E.  Coli  Bacteria 
SN  6-920,626 
Method  of  Chemically  Polishing  Fused 
Quartz 
SN  6-928,492 
Modified  Liquid  Crystal  Television  as 
a  Spatial  Light  Modulator 
SN  6-932,860 

Phase  Scan  Antenna  Array 
SN  6-933,430 

Latch  Connector 
SN  6-934,273 
Electromagnetic  Railgun  with  a  Non- 
Explosive  Magnetic  Flux 
Compression  Generator 
SN  6-937.804 
Method  of  Making  a  Rotating  Disk 
Electrode 
SN  6-943,095 
Broadband  High  Frequency  Sky- 
Wave  Antenna 
SN  6-943,229 
Dielectric  Omni-Directional  Antennas 

Tennessee  Valley  Authority 

SN  6-326,981  (4,571,435) 
Preparation  of  Nitrogen  Fertilizers 
from  Oxalate  Esters  Prepared  by 
the  Oxidative  Carbonylation  of 
Alcohols  Over  Noble  Metal 
Catalysts  Utilizing  Regenerable  2.5- 
Cyclohexadiene-l,4-Dione 
Oxidants. 

|FR  Doc.  87-7372  Filed  4-2-fl7:  8:45  am] 
BILUNG  CODE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man  Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  People's  Republic 
of  China 

March  30, 1987. 
The  Chairman  of  the  Committee  for 


the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  31. 
1972,  a$  amended,  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  March  31, 1987.  For  further 
information  contact  Diana  Solkoff, 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce.  Washington,  DC,  (202) 
377-4212.  For  information  on  the  quota 
status  of  this  limit,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  566-5810.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

On  December  30, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
53182)  which  established  import 
restraint  limits  for  certain  cotton,  wool 
and  men-made  fiber  textile  products, 
including  Category  648,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1986  and  extended  through 
Decei»ber31,1986. 

In  addition,  on  December  30, 1986  a 
notice  was  published  in  the  Federal 
Register  (51  FR  47041)  which  established 
import  restraint  limits  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Categories  359-V 
and  648,  produced  or  manufactured  in 
the  People's  Republic  of  China  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987. 

In  accordance  with  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made 
FiberTextile  Agreement  of  August  19. 
1983,  as  amended,  CITA  is  adjusting 
both  limits  for  Category  648  for  swing. 
The  limit  for  Category  359-V  is  being 
reduced  to  1,188,330  pounds  to  account 
for  the  swing  in  1987. 

Charges  amounting  to  54,357  dozen  for 
merchandise  in  Category  648  exported 
in  19S6  and  charged  to  the  current 
restraint  limit  will  be  deducted. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  adjust  the  previously 
established  restraints  for  Categories 
359-V  and  648  and  to  deduct  charges  as 
designated. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 


1983.  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  29, 1986  (51  FR  27068) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  ell  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
implementation  of  Textile  Agreements.       ^ 

March  30. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 


Commissioner  of  Customs, 
Departmcnlfif  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  24, 1985  and 
December  23. 1986  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  axported  during  the  twelve-month 
periods  which  began,  in  the  case  of  Category 
648.  on  January  1. 1986  and  January  1. 1987. 
and.  in  the  Case  of  Category  359-V.  on 
January  1.  ^7. 

Effective  on  March  31, 1987,  the  directives 
of  December  24, 1985  and  December  23, 1986 
are  further  emended  to  include  adjustments 
to  the  previously  established  restraint  limits 
for  cotton  and  man-made  fiber  textile 
products  in  the  following  categories,  as 
provided  under  ihe  terms  of  the  bilateral 
agreement  pf  August  19. 1983.  as  amended:' 


Category 


648. 


Adjusted  12-montti 

restraint  limit '  (Jan. 

1,  1986-Dec.  31, 

1986) 


1.141,502  dozen. 


'  The  agraem«!nl  provides,  in  part,  thai  (1|  with 
the  exceptiflti  of  Category  315.  any  specific  limit 
may  be  excfcded  by  not  more  than  5  percent  of  Its 
square  yardf  equivalent  total,  provided  that  the 
amount  of  tie  increase  Is  compensated  for  by  an 
equivalent  #)uare  yard  decrease  In  one  or  more 
other  speclfjc  limit  in  that  agreement  year:  (2)  the 
specific  limits  for  certain  categories  may  be 
increased  for  carryforward:  (3)  administrative 
arrangements  or  adiustments  may  be  made  to 
resolve  miner  problems  arising  In  the 
implemenlaflon  of  the  agreement.  ' 
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Category    ' 


Adjusted  12-month 

restrakit  hmit  *  (Jan. 

1, 1987-Dec.  31. 

1987) 


359-V3. 
648 


1.188.330  pounds. 
1,187.163  dozen. 


'  The  limit  has  not  been  adiusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31,  1985. 

» The  hmrts  have  not  t»een  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31,  1986. 

^In  Category  359,  only  TSUSA  numbers 
381.0258,  381.0554,  381.3949,  3815800 
381.5920,  384.0451,  384.0648,  384  0650 
384  0651,  384.3449,  384.3450.  384.4300 
384.4421  and  384.4422. 

Also  effective  on  March  31, 1987,  you  are 
directed  to  deduct  charges  for  goods  exported 
in  1986.  amounting  to  54.357  dozen,  from  the 
import  restraint  limit  established  for 
Category  648  for  the  period  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987.  This  same  amount  is  to  be 
charged  to  the  import  restraint  limit 
established  for  Category  648  for  1986. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Stales  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  87-7353  Filed  4-2-«7;  8:45  am] 

BILLING  CODE  3S10-Df«-M 


Correlation:  Textile  and  Apparel 
Categories  With  the  Tariff  Schedules 
of  the  United  States  Annotated; 
Correction 

March  30.  1987. 

On  February  26. 1987  a  notice  was 
published  in  the  Federal  Register  (52  FR 
5812)  announcing  the  availability  of  the 
1987  edition  of  the  Correlation.  This 
notice  is  to  advise  the  public  that 
TSUSA  number  384.4608  in  Category  341 
was  inadvertently  omitted  from  the  1987 
edition  of  the  Correlation. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  87-7352  Filed  4-2-87;  8:45  am) 

BILLING  CODF  35tO-Ofl-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Finding  of  No  Significant  Hnpact  Light 
Helicopter  Family  (LHX) 

AGENCY:  Department  of  the  Army.  DOD. 

ACnOM:  Notice  of  Finding  of  No 
Significant  Impact. 


FOR  FURTHER  INFORMATIOM  COMTACT: 

Commander,  U.S.  Army  Aviation 
Research  and  Development  Command. 
ATTN:  SAVAI-G  (Mr.  Larry  Wright), 
4300  Goodfellow  Boulevard.  St.  Louis. 
MO  63120-1798,  Telephone  (314)  263- 
2114. 

SUMMARY:  The  LHX  rotorcraft  will 
replace  the  Army's  current  fleet  of  light 
helicopters  (UH-1.  AH-1,  OH-58.  OH-6) 
which  are  rapidly  becoming  obsolete, 
difficult  to  support,  non-survivabie  on 
the  future  battlefield,  and  not  capable  of 
conducting  the  Army's  Air-Land  Battle 
doctrine. 

The  design,  testing,  production,  and 
fielding  of  a  fleet  of  LHX  rotorcraft  will 
take  place  over  the  next  two  and  a  half 
decades.  Detailed  design  of  the  LHX  will 
begin  in  1988.  Component  testing  has 
already  been  initiated  with  test  of  a 
complete  air  vehicle  to  begin  in 
approximately  1991.  Fleet  production  is 
planned  to  begin  in  1993  with  fielding 
worldwide  completed  by  2013. 

The  anticipated  environmental  quality 
impacts  of  the  proposed  action  are 
primarily  on  air  quality  and  noise.  The 
proposed  action  is  not  expected  to 
impact  water  resources,  land  resources, 
flora,  or  fauna.  It  has  been  determined 
that  the  proposed  action  will  not  cause 
significant  adverse  impacts  on  the  air 
quality  or  cause  adverse  noise  levels. 
All  anticipated  environmental  quality 
impacts  of  the  proposed  action  are 
discussed  in  detail  in  the  Environmental 
Assessment  prepared  for  the  Light 
Helicopter  Family. 

The  Environmental  Assessment 
indicates  that  this  is  a  major  Army 
action  which  will  not  cause  signincant 
adverse  impact.  Preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

The  Department  of  the  Army  will 
receive  comments  on  this  action  for  a 
thirty  day  period  from  the  date  this 
notice  appears  in  the  Federal  Register. 
Comments  should  be  directed  to  Mr. 


Larry  Wright  at  the  address  shown 

above. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  Of  The  Army  For 
Environment.  Safety  And  Occupational 
Health. 

(FR  Doc.  87-7371  Filed  4-Z-87:  8:45  am) 
BILLING  CODE  371IMWHI 


DEPARTMENT  OF  EDUCATION 

Intergovernmental  Advisory  Council 
on  Education;  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Intergovernmental 
Advisory  Council  on  Education.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE:  April  21, 1987. 

ADDRESS:  U.S.  Department  of  Education. 
Room  3000.  400  Maryland  Avenue.  SW., 
Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jacqueline  McGregor,  Executive 
Director.  Intergovernmental  Advisory 
Council  on  Education.  413  Reporter's 
Building,  300  7th  Street.  SW.. 
Washington,  DC  20202. 

SUPPLEMENTARY  INFORMATION:  The 

Intergovernmental  Advisory  Council  on 
Education  was  established  under 
section  213  of  the  Department  of 
Education  Organization  Act  (20  U.S.C. 
3423).  The  Council  was  established  to 
provide  assistance  and  make 
recommendations  to  the  Secretary  and 
President  concerning  intergovernmental 
policies  and  relations  pertaining  to 
education. 

On  Tuesday.  April  21. 1987  the 
Executive  Committee  of  the  Council  will 
meet  in  open  session,  from  l.-OO  p.m.  to 
4:30  p.m. 

The  proposed  agenda  includes: 
— Printing  and  dissemination  of  Council 

report  on  Job  Training  and  Retraining 
— Approval  of  the  Parenting 

subcommittee  proposal  for  a  two-day 

conference 
— Council  staffing  to  complete  agenda. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the 
Intergovernmental  Advisory  Council  on 
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Education,  413  Reporter's  Building,  300 
7th  Street.  SW.,  Washington,  DC,  from 
9:00  a.m.  to  5:00  p.m. 

Dated:  March  31, 1987. 
Peter  R.  Greer. 
Deputy  Undersecretary  for 
Intergovernmental  and  Interagency  Affairs. 
|FR  Doc.  87-7437  Filed  4-2-87;  8:45  am| 

BILLING  CODE  400IM)1-M 

DEPARTMENT  OF  ENERGY 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Waste  Policy  Act  of  1982: 
Spent  Fuel  Storage  and  Disposal; 
Compliance  With  Section  223 
AGENCIES:  Department  of  Energy  and 
Nuclear  Regulatory  Commission. 
ACTION:  Update  of  the  previously 
published  notice  of  offer  to  cooperate 
with  and  provide  technical  assistance  to 
nonnuclear  weapon  states  in  the  field  of 
spent  nuclear  fuel  storage  and  disposal. 

summary:  The  Department  of  Energy 
and  the  Nuclear  Regulatory 
Commission,  in  accordance  with  section 
223  of  the  Nuclear  Waste  Policy  Act  of 
1982  (Pub.  L.  97^25).  January  7, 1983 
(the  Act),  published  in  the  Federal 
Register  on  March  30, 1983  (48  PR  13253, 
corrected  on  April  20, 1983  by  notice  48 
PR  16960)  and  updated  and  reissued  in 
the  Federal  Register  on  April  6, 1984  (49 
PR  13858),  April  5, 1985  (50  PR  13738), 
and  April  3, 1986  (51  PR  11463)  an  offer 
to  cooperate  with  and  provide  technical 
assistance  to  nonnuclear  weapon  states 
in  the  field  of  spent  nuclear  fuel  storage 
and  disposal.  This  notice  is  the  fourth 
update  and  again  tenders  this  offer  as 
provided  by  the  Act.  Available 
resources,  scope,  criteria,  and  modes  of 
cooperation  are  described  in  this  offer, 
which  will  be  further  updated  and 
reissued  next  year. 

Background 

Section  223  of  the  Act  provides  that 
"it  shall  be  the  policy  of  the  United 
States  to  cooperate  with  and  provide 
technical  assistance  to  nonnuclear 
weapon  states  in  the  field  of  spent  fuel 
storage  and  disposal." 

Section  223(b)(1)  of  the  Act  required 
that  within  90  days  of  enactment  of  the 
Act  the  Department  of  Energy  and  the 
Nuclear  Regulatory  Commission  would: 
— Publish  a  joint  notice  in  the  Federal 
Register  stating  that  the  United  States 
is  prepared  to  cooperate  with  and 
provide  technical  assistance  to 
nonnuclear  weapon  states  in  the  fields 
of  at-reactor  spent  fuel  storage;  away- 
from-reactor  spent  fuel  storage; 
monitored  retrievable  spent  fuel 
storage:  geologic  disposal  of  spent 


fuel;  and  the  health,  safety,  and 
environmental  regulation  of  such 
activities.  The  notice  shall  summarize 
the  resources  that  can  be  made 
available  for  international 
cooperation  and  assistance  in  these 
fields  through  existing  programs  of  the 
Department  and  the  Commission 
including  the  availability  of:  (i)  Data 
from  past  or  ongoing  research  and 
development  projects;  (ii) 
consultations  with  expert  Department 
or  Commission  personnel  or 
contractors;  and  (iii)  liaison  with 
private  business  entities  and 
organitations  working  in  these 

fields. 

It  is  the  intention  of  the  Department  of 
Energy  and  the  Nuclear  Regulatory 
Commisjion  to  offer  to  provide 
cooperation  and  technical  assistance  to 
other  nations  to  improve  spent  fuel 
storage  conditions  as  deemed  necessary. 
It  is  not  the  intention  of  this  offer  to 
include  transfer  to  the  United  States  of 
spent  fuel  from  foreign  nuclear  power 
reactors. 

Section  223(c)  of  the  Act  specifies: 
— Pollovring  publication  of  the  annual 
joint  notice  referred  to  in  paragraph 
(2),  the  Secretary  of  State  shall  inform 
the  governments  of  nonnuclear 
weapon  states  and,  as  feasible,  the 
organizations  operating  nuclear  power 
plants  in  such  states  that  the  United 
States  is  prepared  to  cooperate  with 
and  provide  technical  assistance  to 
nonnuclear  weapon  states  in  the  fields 
of  spent  fuel  storage  and  disposal,  as 
set  forth  in  the  joint  notice.  The 
Secretary  of  State  shall  also  solicit 
expressions  of  interest  from 
nonnuclear  weapon  states 
governments  and  nonnuclear  weapon 
states  nuclear  power  reactor 
operators  concerning  their 
participation  in  expanded  United 
Statej  cooperation  and  technical 
assistance  programs  in  these  fields. 
The  Secretary  of  State  shall  transmit 
any  such  expressions  of  interest  to  the 
Department  and  the  Commission. 

Response  to  the  Offers 

This  notice  was  first  published  in  the 
Federal  Register  on  March  30, 1983  and 
was  updated  and  reissued  in  the  Federal 
Register  on  April  6, 1984,  April  5, 1985, 
and  April  3. 1986.  (To  date,  eleven 
countries  have  responded  to  this  offer.) 

Discussion  and  Description  of  Proposed 
Cooperative  Activities  and  Programs 

For  several  years  the  United  States 
has  been  cooperating  with  other  nations 
as  well  as  international  organizations  in 
areas  Delated  to  spent  fuel  handling, 
storage,  and  geologic  disposal.  The 
Department  of  Energy  and  the  Nuclear 


Regulatory  Commission  have  adhered  to 
policies  of  sharing  the  results  of  their 
studies  and  programs  in  these  areas 
with  other  nations  and  they  have  sought 
to  establish  a  framework  to  permit  U.S. 
private  organizations  working  in  these 
fields  to  cooperate  with  their 
counterparts  in  the  other  nations.  To  the 
extent  feasible,  it  is  the  intention  of  the 
Department  of  Energy  and  the  Nuclear 
Regulatory  Commission  to  augment  their 
international  cooperative  ties  in  these 
areas.  Any  arrangements  relative  to 
funding  of  joint  research  and 
development  projects  will  be  developed 
on  a  case  by  case  basis  subject  to 
program  demands  and  the  authorization 
and  appropriation  of  funds  by  Congress. 

In  the  course  of  developing  the 
proposed  new  arrangements  with  other 
governments  of  foreign  institutions,  both 
the  Department  of  Energy  and  the 
Nuclear  Regulatory  Commission  will  be 
guided  by  a  number  of  factors  and 
criteria,  including  the  following: 

— Whether  the  proposed  program  of 
cooperation  will  be  useful  in  assisting 
a  nonnuclear  weapon  state  in 
overcoming  significant  and  timely 
spent  fuel  storage  or  handling 
problems; 

— Whether  tfce  arrangements  will  serve 
to  advance  knowledge  in  the  field: 

— Whether  the  arrangements  will  help 
solve  common  spent  fuel  handling 
problems;  and 

— Whether  the  arrangements  will 
contribute  to  more  predictability  in 
fuel  cycle  pperations. 

While  it  isi  anticipated  that  in  the  near 
future  most  nations  will  be  able  to  solve 
their  spent  fuel  storage  problems  on  a 
national  basis,  this  is  an  area  that  could 
benefit  from  enhanced  international 
cooperation.  As  noted  by  the  Pinal         , 
Report  of  the  International  Atomic         I 
Energy  Agency's  Expert  Group  on 
International  Spent  Fuel  Management 
(IAEA-ISPM/EG/26.  Rev.  1.  page  4.  July 
1982).  prior  to  1990  there  is  reasonably 
good  assurance  that  adequate  provision 
for  dealing  with  spent  fuel  will  exist. 
During  the  1990's,  however,  the  Report 
states  that  greater  reliance  must  be 
placed  on  spent  fuel  management 
options  which  are  now  mainly  in  the 
planning  stage,  and  further  states  that  , 
"By  the  year  2000  additional  capacity 
remains  to  be  identified  and  eventually 
provided.  As  greater  reliance  is  placed 
upon  planned  facilities,  some 
international  cooperation  could  provide 
greater  assurances  that  adequate  means 
to  deal  with  the  spent  fuel  arising  would 
be  provided."  ' 

Some  new  storage  technologies  now 
under  deve  opment  hold  promise  for 
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achieving  further  economics  in  storage 
arrangements.  Also,  there  are  incentives 
for  developing  common  standards  and 
guidelines  between  nations  relating  to 
the  conditions  for  shipping  spent  fuel. 
Nations  can  benefit  from  comparing 
information  on  the  applicable  regulatory 
practices  and,  in  some  cases,  it  may  be 
productive  for  nations  sharing  common 
spent  fuel  storage  problems  to  explore 
new  institutional  mechanisms  designed 
to  facilitate  joint  action. 

The  following  paragraphs  in  this 
notice  briefly  summarize  the  nature  of 
the  activities  of  the  Department  of 
Energy  and  the  Nuclear  Regulatory 
Commission  in  these  areas  as  well  as 
the  cooperative  activities  that  these 
agencies  wold  propose  to  explore  or 
engage  in,  as  circumstances  warrant. 

The  U.S.  Department  of  Energy 

The  Department  of  Energy  is  now 
working  with  U.S.  industry  and  utilities 
to  assure  that  sufficient  spent  fuel 
storage  capacity  will  be  available  for 
meeting  U.S.  domestic  needs.  U.S. 
utilities  operating  power  reactors  are 
presently  storing  spent  fuel  in  water- 
filled  pools  at  their  reactor  sites.  In  the 
next  few  years,  additional  capacity  will 
be  needed  at  some  sites  and  the  gravity 
of  this  problem  could  increase  rapidly 
unless  additional  storage  capacities  are 
made  available  on  a  timely  basis. 
Accordingly,  the  Department  of  Energy, 
industry,  and  utilities  are  now  actively 
developing  alternative  methods  for 
consolidating,  transporting,  and  storing 
spent  light  water  reactor  fuel  in  order  to 
increase  at-reactor  storage  capacity. 

The  emphasis  of  this  domestic 
program  is  to  work  jointly  with  industry 
for  developing  and  licensing  alternative 
storage  technologies.  Within  this 
context,  the  Department  of  Energy  is 
now  in  the  process  of  working  with 
industry  and  utilities  in  developing  and 
demonstrating  spent  fuel  rod 
consolidation  and  dry  storage 
equipment  and  technology  in  support  of 
utility  license  applications  and  is 
participating  in  efforts  to  assure  the 
licensability  of  the  entire  system  for 
handling,  packaging,  transportation,  and 
storage.  In  addition,  monitored 
retrievable  storage  facilities  are  being 
evaluated  as  integral  components  of  the 
nuclear  waste  management  system. 

With  these  considerations  in  mind 
and  considering  the  criteria  cited  above, 
the  Department  of  Energy  is  prepared  to 
engage  in  the  following  kinds  of 
cooperative  activities  with  nonnuclear 
weapon  states  and  international 
organizations: 

— To  provide  information,  in  the  form  of 
exchanges  of  documents  and  reports, 


on  Department  of  Energy  funded 
research  and  development  projects  in 
the  specific  areas  of  spent  fuel 
handling  and  storage;  pool  storage; 
spent  fuel  packaging  for  storage  or 
disposal;  dry  storage  in  metal  casks, 
drywells,  vaults  and  concrete  silos; 
and  on  the  technology  of  away-from- 
reactor  and  monitored  retrievable 
storage; 
— To  arrange,  on  an  appropriate  basis, 
visits  and  briefings  between  foreign 
representatives  and  Department  of 
Energy  and  Contractor  personnel  in 
those  areas  and  to  facilitate,  within 
the  terms  of  applicable  U.S.  laws, 
regulations  and  policies,  contacts  with 
private  U.S.  business  entities  and 
organizations  with  specialized 
capabilities  in  these  fields; 
— To  arrange  consultations  between 
foreign  representatives  and  expert 
Department  of  Energy  and  contractor 
personnel  to  review  and  comment  on. 
as  appropriate,  other  nations" 
proposed  development  program  plans 
and  facility  designs; 
— Tu  furnish,  under  mutually  agreed 
terms,  information  on  certain  U.S. 
standards  and  verified  computer 
codes  that  may  be  used  for  equipment, 
component  and  facility  design:  and 
— To  cooperate,  as  appropriate,  with 
international  organizations  to 
disseminate  information  to 
nonnuclear  weapon  states. 
As  U.S.  program  demands  and  the 
authorization  and  appropriation  of  funds 
by  Congress  permit,  the  Department  of 
Energy  also  is  prepared  to  participate  in 
jointly  funded  development  and 
demonstration  activities  such  as: 
— The  demonstration  of  concepts  for 
disassembling  spent  fuel  assemblies 
and  for  consolidating  fuel  rods  in 
operating  reactor  pools; 
— The  development  and  demonstration 
of  technology  for  packaging  spent  fuel 
for  storage  and  disposal; 
—Activities  related  to  assessing  the 
feasibility  of  away-from-reactor 
storage,  including  foreign 
participation  in,  or  observation  of, 
U.S.  tests  and  demonstrations  of 
equipment  and  technology  for  dry 
storage  of  spent  fuels;  and 
— The  conduct  of  joint  studies  to 
evaluate  monitored  retrievable  spent 
fuel  storage. 

In  addition  to  the  management  of 
spent  fuel  in  retrievable  modes,  the 
Department  of  Energy  also  is  conducting 
extensive  research  and  development  on 
the  geologic  disposal  of  nuclear  waste, 
including  the  spent  fuel  option.  Where 
there  is  mutual  interest,  information  in 
these  areas  can  be  exchanged  through: 


— The  transmittal  of  pul  lished 
information; 

— Arrangement  of  visits  and 
consultations  with  the  Department  of 
Energy  and  contractor  experts  on 
spent  fuel  disposal  methodology; 

— Program  planning;  and 

— Systems  analyses. 
The  research  and  development 

activities  conducted  under  the 

Department  of  Energy  geologic  disposal 

program  include: 

— The  detailed  characterization  of  spent 
fuel  as  required  for  disposal; 

— Research  and  systems  studies  on 
spent  fuel  disposal  packages  and 
containers,  and  their  materials; 

— Safety  analyses;  and 

— Disposal  repository  designs,  including 
their  performance  evaluations  in 
various  host  rock  media. 

Under  the  cooperative  activities  that 
have  been  described  above,  the 
information  to  be  provided  could 
possibly  include  exchanges  of 
documents  and  reports,  visits  between 
specialists,  short-  or  long-term 
assignments,  and  the  undertaking  of 
joint  seminars  and  meetings. 

The  Nuclear  Regulatory  Commission 

In  regard  to  the  issue  at  hand,  the 
Nuclear  Regulatory  Commission  is 
responsible  for  safety  and 
environmental  reviews,  licensing, 
inspection  and  enforcement,  and  the 
conduct  of  research  on  the  safety  and 
environmental  reviews,  licensing, 
inspection  and  enforcement,  and  the 
conduct  of  research  on  the  safety  and 
environmental  regulation  of  reactor 
waste  in  the  United  States,  including  the 
handling,  storage,  treatment,  and 
disposal  of  spent  reactor  fue!  These 
responsibilities  include  licensing  dry 
and  wet  at-reactor  and  away-from- 
reactor  storage,  monitored  retrievable 
storage,  and  spent  fuel  and  waste 
disposal  (including  geological  disposal) 
at  permanent  repositories. 

The  Nuclear  Regulatory  Commission 
is  prepared  to  cooperate  with,  and 
provide  technical  assistance  to, 
nonnuclear  weapon  states  in  the  areas 
of  the  health,  safety,  and  environmental 
regulation  of  spent  fuel  management  and 
disposal  activities.  Cooperation  could 
include  the  following: 

— Making  available  data  from  past  and 
ongoing  research  and  regulatory 
efforts:  These  data  consist  of 
evaluated  and  documented 
experimental  results,  validated  and 
fully  documented  computer  codes,  and 
research  results  for  which 
documentation  and  evaluation  are 
complete.  These  data  are  primarily 
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documented  as  written  reports,  which 
the  Nuclear  Regulatory  Commission 
can  provide  in  specific  technical 
subject  areas,  as  agreed.  State-of-the- 
art  information  on  ongoing  safety 
research  programs  can  be  acquired 
through  attendance  by  representatives 
from  participating  countries  at  the 
annual  Water  Reactor  Safety 
Research  Information  Meeting  and 
other  occasional  topical  meetings. 
Additional  data  more  directly  related 
to  regulatory  activities,  such  as 
regulations,  standards,  and  guides, 
can  also  be  provided  as  appropriate  in 
specific  subject  areas  as  requested; 
— Consulting  with  expert  Nuclear 
Regulatory  Commission  contractor 
staff.  As  arranged  by  specific 
agreement  with  the  Nuclear 
Regulatory  Commission,  expert 
technical  consultation  can  be 
provided  by  Nuclear  Regulatory 
Commission  personnel  and.  as 
needed,  by  contractor  employees  in 
the  regulatory  areas  within  the 
Conunission's  purview; 
— Helping  (to  the  extent  permitted  by 
U.S.  laws,  regulations,  and  policies) 
foreign  governments  to  establish 
initial  contacts  with  private  U.S. 
entities  that  conduct  business  in  the 
applicable  waste  management 
activities; 
— Cooperating,  as  appropriate,  with 
international  organizations  to 
disseminate  information  to 
nonnuclear  weapon  states;  and 
— Participating  in  joint  research 
programs.  The  Nuclear  Regulatory 
Commission  is  ready  to  negotiate  and 
engage  in  jointly  funded  research 
programs,  consistent  with  the 
Agency's  mission,  with  appropriate 
foreign  entities,  subject  to  the 
authorization  and  appropriation  of 
funds  by  the  Congress. 

Relationships  With  Multinational 
Organizations  and  International 
Scientific  Bodies 

In  addition  to  the  foregoing  activities, 
and  within  the  framework  of  such 
foreign  policy  guidance  as  may  be 
provided  by  the  U.S.  Department  of 
State,  it  is  expected  that  the  Nuclear 
Regulatory  Commission  and  Department 
of  Energy  will  continue  to  participate  in 
activities  related  to  spent  fuel  handling 
and  disposal  that  are  undertaken  by 
international  organizations,  if 
appropriate.  These  organizations  have 
sponsored  a  range  of  activities  relevant 
to  this  subject,  and  it  is  recognized  that 
some  nonnuclear  weapon  states  may 
wish  to  avail  themselves  of  the  services 
of  these  bodies  as  well  as  the 
cooperative  programs  that  are  available 
bilaterally.  The  Nuclear  Energy  Agency 


of  the  Organization  for  Economic 
Cooperation  and  Development,  for 
example,  kas  been  actively  involved  in 
studies  related  to  the  disposal  of  nuclear 
wastes.  Also,  as  mentioned  above, 
through  the  efforts  of  an  Expert  Group 
on  International  Spent  Fuel 
Management,  the  International  Atomic 
Energy  Agency  in  1982  completed  a 
study  on  the  potential  for  international 
cooperation  in  the  management  of  spent 
fuel,  giving  emphasis  to  technical, 
economic,  institutional,  and  legal 
considerations.  Several  of  the 
recommendations  of  the  International 
Atomic  Energy  Agency  Expert  Group 
could  serve  as  a  stimulus  for  further 
cooperative  initiatives.  Areas  that  may 
merit  further  study  include  the 
establishment  of  nuclear  safety 
standards  recommended  by  the 
International  Atomic  Energy  Agency  for 
spent  fuel  storage  and  transport,  and 
possible  further  studies,  as  the  interest 
of  the  international  community  dictate, 
such  as  multinational  or  regional 
approaches  to  spent  fuel  management 
and  disposal. 

Storage  and  Disposition  of  Research 
Reactor  Spent  Fules 

The  cooperative  programs  described 
in  this  announcement  are  addressed  to 
the  problems  associated  with  the 
storage  and  handling  of  power  reactor 
spent  fuel  that  originates  primarily  in 
light  water  reactors.  As  such,  they  do 
not  address  any  issues  associated  with 
the  accumulation  of  foreign  research 
reactor  fiiels. 

Solicitation  of  Expressions  of  Interest 
From  Nonnuclear  Weapon  States 

As  the  next  step  in  developing  this 
offer  of  cooperation  and  technical 
assistance,  nonnuclear  weapon  states 
will  again  be  contacted  through 
diplomatic  channels  to  acquaint  them 
with  this  proposal  and  to  solicit 
expressions  of  interest  to  the 
Department  of  Energy  and  the  Nuclear 
Regulatory  Commission. 

Requests  for  Information 

Inquiries  about  this  notice  may  be 

sent  to  the  following: 

Ben  C.  Rusche.  Director,  Office  of 
Civilian  Radioactive  Waste 
Management,  U.S.  Department  of 
Energy,  Washington,  DC  20585  (Tel. 
No.  202/586-6850) 

James  R.  Shea,  Director,  Office  of 
International  Programs.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555  (Tel.  No.  301/492-7886) 


Approval:  March  27. 1987. 
Ben  C  Rusche, 

Director,  Office  of  Civilian  Radioactive 
Waste  Management.  Department  of  Energy. 

Dated:  March  17. 1987. 
Victor  Stello,  Ir., 

Executive  Director  for  Operations.  Nuclear 
Regulatory  Comfnission. 
[FR  Doc.  87-7525  Filed  4-2-87;  8:45  am) 
BUXING  CODE  64S0-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[Docket  No.  ERA  C4E-87-21;  OFP  Case  No. 
67058-9354-20-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  t>y  San 
Joaquin  Cog«n,  Inc. 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  acceptance. 

summary:  On  February  17. 1987,  San 
Joaquin  Cogen,  Inc.  (San  Joaquin  or 
petitioner)  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
cogeneration  exempfion  for  a  facility  to 
be  located  near  Lathrop,  California  from 
the  prohibitions  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (42  U.S.C.  8301  el  seq.]  ("FUA" 
or  "the  Act").  Title  II  of  FUA  prohibits 
both  the  use  of  petroleum  and  natural 
gas  as  a  primary  energy  source  in  any 
new  powerplant  and  the  construction  of 
any  such  facility  without  the  capability 
to  use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25, 1982  (47  FR  29209, 
July  6, 1982).|and  are  found  at  10  CFR 
503.27.  I 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 

below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
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other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW,  Room  lE- 
190,  Washington,  DC  20585,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  May  18, 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs. 
Room  GA-093,  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

Docket  No.  ERA  C&E-87-21  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Boyd,  Coal  &  Electricity  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration.  1000 
Independence  Avenue,  SW.,  Room 
GA-093,  Washington,  DC  20585, 
Telephone  (202)  586^523 

Steven  E.  Ferguson,  Esq..  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone 
(202)  586-6947 

SUPPLEMENTARY  INFORMATION:  The 

proposed  cogeneration  facility  will 
utilize  one  nominal  48  MW  combustion 
natural  gas  fired  turbine  generator 
(GTG),  and  one  unfired  heat  recovery 
boiler,  and  the  necessary  foundations, 
structures,  auxiliary  equipment,  piping 
system,  electrical  system  an  control 
system  for  a  complete  stand  alone  steam 
and  powerplant.  The  gross  power  output 
of  the  facility  at  design  conditions  will 
be  48.7  MW.  Auxiliary  required  power 
will  be  1.3  MW,  with  a  net  power  output 
of  47.4  MW,  which  will  be  sold  to  the 
Pacific  Gas  and  Electric  Company 
(PG&E).  Steam  produced  in  the  plant 
will  be  used  for  environmental  purposes 
and  in  the  glass  making  operations  of 
the  Libby  Owens  Ford  Company  (LOF). 
Construction  is  expected  to  commence 
in  June  1987  and  be  completed  in  April 
1988. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 


cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
§  503.37(a)(1),  the  petitioner  has  certified 
to  ERA  that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
proposed  powerplant.  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

On  May  22. 1986,  DOE  published  in 
the  Federal  Register  (51  FR  18866)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  a 
cogeneration  FUA  permanent 
exemption,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion).  This 
classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  The  petitioner  has 
certified  that  it  will  secure  all  applicable 
permits  and  approvals  prior  to 
commencement  of  operation  of  the  new 
unit  under  exemption. 

DOE'S  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  reveiw  the  completed 
environmental  checklist  submitted  by 
the  petitioner  pursuant  to  10  CFR  503.13. 
together  with  other  relevant  information. 
Unless  it  appears  during  the  proceeding 
on  the  petitioner's  petition  that  the  grant 
or  denial  of  exemption  will  significantly 
affect  the  quality  of  the  human 
environment,  it  is  expected  that  no 
additional  environmental  review  will  be 
required. 

The  acceptance  of  the  petition  b*'^A 
does  not  cons>rtuTgTHet&i«aiinati^  that 
the  petitions 
exemptionyequested. 
determinafion  will  be  based  onHKe 
entire  redbrd  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 


Issued  in  Washington.  DC  on  March  27, 
1987. 

Robert  L  Da  vies. 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
[FR  Doc.  87-7439  Filed  4-2-87:  8:45  am) 
BILLING  CODE  64S(M)1-M 


Energy  Information  Administration 

Agency  Collections  Under  Review  by 
the  Office  of  Management  and  Budget 

agency:  Energy  Information 
Administration,  Department  of  Energy. 

action:  Notice  of  requests  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  energy 
information  collection(s)  listed  at  the 
end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by 
DOE. 

Each  entry  contains  the  following 
information:  (1)  the  sponsor  of  the 
collection  (DOE  component  or  Federal 
Energy  Regulatory  Commission  (FERC)); 
(2)  Collection  number(s);  (3)  Current 
OMB  docket  number  (if  applicable):  (4) 
Collection  title;  (5)  Type  of  request,  e.g.. 
new,  revision,  or  extension;  (6) 
Frequency  of  collection;  (7)  Response 
obligation,  i.e..  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (8) 
Affected  public;  (9)  An  estimate  of  the 
number  of  respondents  per  report 
period;  (10)  An  estimate  of  the  number 
of  responses  annually:  (11)  Annual 
respondent  burden,  i.e..  an  estimate  of 
the  total  number  of  hours  needed  to 
respond  to  the  collection;  and  (12)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice. 
Last  notice  published  Thursday. 
February  26, 1987  (52  FR  5818). 

ADDRESSES:  Copies  of  the  materials 
submitted  to  OMB  may  be  obtained 
from  Mr.  Gross  at  the  address  below. 
Address  comments  to  the  Department  of 
Energy  Desk  Officer,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  Washington,  DC  20503. 
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(Copies  of  your  comments  also  should 
be  addressed  to  Mr.  Gross.) 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Gross.  Director.  Data  Collection 
Service  Division  (El-73),  Energy 
Information  Administration.  M.S.  IH- 
023,  Forrestal  Building.  1000 
independence  Ave.,  SW.  Washington, 
DC  20585,  (202)  586-2308. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  commenting  on  a  collection, 
but  find  that  time  to  prepare  these 
comments  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  DOE  desk 
officer  of  your  intent  as  early  as 
possible. 

The  energy  information  collections 
submitted  to  OMB  for  review  were: 

1.  Energy  Information  Administration/ 
Office  of  Energy  Markets  and  End  Use 

2.  E1A^57A-H 

3.  1905-0092 

4.  Residential  Energy  Consumption 
Survey 

5.  Revision 

6.  Triennially 

7.  Mandatory 

8.  Individuals  or  households.  State  or 
local  governments.  Business  or  other 
for  profit,  Federal  agencies  or 
employees,  and  Small  businesses  or 
organizations 

9.  3,060  respondents 

10.  5,787  responses 

11.  6,212  hours 

12.  EIA-467A-H  collect  comprehensive, 
national  and  regional  data  on  the 
consumption  of  energy  in  the 
residential  sector.  Data  are  used  for 
analysis  and  forecasting.  Housing  and 
demographic  characteristics  data  are 
collected  via  personal  interviews, 
consumption  and  expenditure  billing 
data  are  collected  from  the  energy 
suppliers.  Rental  agents  are  contacted 
by  telephone  to  check  on  fuels  used  in 
rented  apartments. 

Aulhorily:  Sec.  5(a),  5(b),  13(b).  and  52.  Pub. 
L.  93-275.  Federal  Energy  Administration  Act 
of  1974.  (15  U.S.C.  764(a).  764(b).  772(b),  and 
790(a)). 

Issued  in  Washington.  DC,  March  30. 1987, 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards.  Energy 
Information  Administration. 
(FR  Doc.  37-7440  Filed  4-2-87;  8:45  am] 
BILLING  COOE  64S0-D1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPB7-252-000  et  at.] 

Natural  Gas  Certificate  Filings;  Texas 
Eastern  Transmission  Corp.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Texas  Eastern  Transmission 
Corporation 

March  6, 19#7. 

(Dockel  No.CP87-252-000| 

Take  nolice  that  on  March  13, 1987, 
Texas  Eastern  Transmission 
Corporation  (Applicant),  P.O.  Box  2521, 
Houston,  Texas  77252.  filed  in  Docket 
No.  CP87-252-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  far  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  installation  and  operation  by 
Applicant  of  compression  facilities 
necessary  for  the  continued  delivery  of 
natural  gas  by  Applicant  to 
Consolidated  Gas  Transmission 
Corporation  (Consolidated),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  install  and 
operate  a  skid-mounted  turbine 
compressor  of  up  to  4,000  HP  and 
associated  valving,  instruments,  and 
piping  on  its  Line  No.  1  at  Milepost 
967.61  in  Monroe  County,  Ohio,  at  an 
estimated  cost  of  $4,105,000.  Applicant 
states  that  the  proposed  compression 
facilities  pcnown  as  the  Switzerland 
Compressor  Station)  are  required  to 
provide  for  the  delivery  of  natural  gas 
by  Applicant  to  Consolidated  at  a 
pressure  of  750  psig. 

Applicant  states  that  it  would  initially 
finance  the  proposed  facilities  for  funds 
on  hand  and  permanent  financing  would 
be  undertaken  as  part  of  Applicant's 
overall  long-term  financing  program  at  a 
later  data 

It  is  indicated  that  Applicant  is 
authorized  to  deliver  on  a  firm  basis  up 
to  a  total  of  861,615  dt  equivalent  of 
natural  gas  per  day  to  Consolidated 
pursuant  to  service  agreements  under 
Rate  Schedules  DCQ  and  ACQ  dated 
December  22, 1975.  It  is  further  indicated 
that  the  principal  point  of  delivery  to 
Consolidated  would  be  Applicant's  M  & 
R  Station  004  in  Monroe  County,  Ohio. 
Applicant  states  that  its  maximum  daily 
delivery  obligation  at  this  point  equals 
40  percent  of  its  total  daily  delivery 
obligation  to  Consolidated  under  Rate 
Schedule  DCQ  and  88  percent  of  its  total 
daily  delivery  obligation  to 
Consolidlated  under  Rate  Schedule  ACQ. 
Applicant  further  states  that  the 
maximum  daily  delivery  obligation  at  M 
&  R  Station  004  would  be  259,523  dt 
equivalent  of  natural  gas  under  Rate 
Schedule  DCQ  and  181.666  dt  under 
Rate  Schedule  ACQ.  It  is  indicated  that 
the  aggregate  maximum  daily  delivery 
under  ail  rate  schedules  for  this  station 
would  be  259,523  dt  equivalent  of 
natural  gas. 
Applicant  states  that  it  has  reduced 


its  operating  pressure  on  its  Line  No.  1 
and  Line  No.  2  due  to  safety 
considerations.  Applicant  further  states 
that  the  operating  pressure  of 
Applicant's  system  at  M  &  R  Station  004 
is  currently  596  psig.  As  a  consequence. 
Applicant  indicates  that  it  would  be 
unable  to  make  contract  deliveries  of 
natural  gas  to  Consolidated  at  M  &  R 
Station  004  under  the  present  pressure    t 
conditions.  Applicant  explains  that 
Consolidated  has  advised  Applicant 
that  natural  gas  delivered  to 
Consolidated  at  M  &  R  Station  004 
would  be  required  to  fill  Consolidated's 
storage  fields  during  the  spring  and 
summer  as  well  as  for  winter  usage. 

Comment  date:  April  10, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
2,  Blue  Dolphia  Pipe  Line  Company 
March  27, 1987. 
(Docket  No.  CPa7-254-000| 

Take  notice  that  on  March  16, 1987, 
Blue  Dolphin  Pipe  Line  Company  (Blue 
Dolphin),  2900  Citicorp  Center,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP87- 
254-000  a  prior  notice  request  pursuant 
to  §§157.205  and  284.223  of  the 
Commission's  Regulations.  Blue  Dolphin 
seeks  authorization  to  transport  natural 
gas  on  behalf  of  Polo  Energy 
Corporation  (Polo)  under  Blue  Dolphin's 
blanket  transportation  certificate  issued 
in  Docket  No.  CP87-31-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Blue  Dolphin  states  that,  pursuant  to  a 
transportation  agreement  dated  January 
5, 1987,  Blue  Dolphin  proposes  to 
transport  natural  gas  on  behalf  of  Polo 
on  Blue  Dolphin's  system  in  offshore 
Texas  in  the  Gulf  of  Mexico.  Blue 
Dolphin  states  that  peak  day  volumes 
under  this  agreement  would  not  exceed 
25,000  Mcf,  annual  volumes  would  not 
exceed  7,300,000  Mcf  and  the  average 
daily  volume  would  be  20.000  Mcf. 
Blue  Dolphin  states  that  it  is  not 
aware  of  any  relationship  under  which  a 
local  distribution  company  or  affiliate  of 
Polo  would  receive  natural  gas  on  behalf 
of  Polo.  Blue  Dolphin  also  indicates  that 
no  facilities  are  required  to  be 
constructed  to  provide  the  proposed 
service  for  Polo.  It  is  stated  that  service  | 
commenced  January  15, 1987,  pursuant 
to  the  automatic  120  day  authorization 
permitted  by  §  284.223  of  the 
Commission's  Regulations. 

Comment  date:  May  11. 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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I     3.  MiMtssippi  Rivar  TransraissMMi 
'     Corporation 

March  27, 1987. 

I  Docket  No.  CP87-240-0001 

Take  notice  that  on  March  10, 1987. 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road, 
St.  Louis.  Missouri  63124,  filed  in  Docket 
No.  CPB7-24O-O00  a  request  pursuant  to 
§§157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
a  delivery  point  under  the  authorization 
issued  in  Docket  No.  CP82-489-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  filed  with  the  Commission  and 
open  to  public  inspection. 

MRT  proposes  to  add  a  delivery  point 
to  Illinois  Piower  Company  (IPC]  at 
Carlyle,  niinois.  It  is  said  that  under  the 
certificate  authority  issued  at  Docket 
No.  CP70-1S8,  MRT  is  authorized  to 
provide  IPC  up  to  100,000  Mcf  per  day 
under  its  CD-I  Rate  Schedule.  MRT 
states  that  although  up  to  35,000  MCF 
per  day  could  be  delivered  at  the  new 
delivery  point,  it  would  not  increase  the 
mzximum  daily  volumes  MRT  is 
authroized  to  provide  IPC  pursuant  to 
the  current  service  agreement  and  the 
current  certificate  authority.  MRT  also 
states  thar  the  cost  of  the  facilities  to  be 
installed  are  estimated  at  $214,000. 

MRT  states  that  its  FERC  Gas  Tariff 
does  not  prohibit  the  addition  of  new 
delivery  points  and  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
proposed  herein  without  detriment  or 
disadvantage  to  its  other  customers. 
MRT  states  further  that  because  MRT 
would  serve  IPC  at  the  proposed 
delivery  point  without  an  increase  in  the 
maximum  daily  volumes  it  currently 
delivers  under  its  contract  with  IPC. 
there  would  be  no  impact  on  peak  day 
deliveries  but  MRT  would  have  the 
potential  to  increase  annual  deliveries 
depending  upon  IPC's  ability  to  inject 
gas  into  its  storage  fields. 

Comment  date:  May  11. 1987.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Northern  Natural  Gas  Company 
Division  of  Enron  Corporation 

(Docket  No.  CP87-250-000] 
March  27. 1987. 

Take  notice  that  on  March  12. 1987. 
Northern  Natural  Gas  Company 
Division  of  Enron  Corporation. 
(Northern).  2223  Dodge  Street.  Omaha. 
Nebraska  68102,  filed  in  Docket  No. 
CP87-25O-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  for  permission  and 
approval  to  abandon  and  remove  seven 
small  volume  measuring  stations  under 


the  blanket  authorization  issued  in 
Docket  No.  CP62-401-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  requests  authority  to 
abandon  the  following  measuring 
stations: 


Customer 

County  and  Slate 

Ann*.  J.P. 

Dues  Seivna 

Durkee  OT 

HaraKK)  Co .  Tmm 

Pawnee  Co..  Kansas 
Kiowa  Co    Kansas 

UMasler.  Orta  R 

AudMbonCo..  Iowa. 

LogsfJon,  B<4I  

Menland.  Ostben. 

Hanalord  Co .  Texas. 

S>wpwon.  ConuN — 

HardMiCa.  torn 

Northern  states  that  it  has  been 
advised  by  Peoples  Natural  Gas 
Company  and  West  Texas  Gas.  Inc., 
that  the  seven  small  volume  measuring 
station  customers  hsted  above  no  longer 
desire  natural  gas  service  and  wish  to 
have  their  meters  removed. 
Consequently,  Northern  is  requesting 
permission  and  approval  to  abandon 
these  measuring  stations.  Northern 
further  states  that  there  would  be  no 
termination  of  service  as  a  result  of  the 
abandonments  and  that  the  estimated 
cost  of  removal  of  such  facilities  is 
$2,100. 

Comment  date:  May  11, 1987.  in 
accordance  wtih  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  South  Georgia  Natural  Gas  Company 

(Docket  No.  CP87-228-00OJ 
March  27, 1987. 

Take  notice  that  on  March  3, 1987. 
South  Georgia  Natural  Gas  Company 
(South  Georgia).  P.O.  Box  1279. 
Thomasville,  Georgia  31792-1279.  filed 
in  Docket  No.  CP87-228-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate 
facilities  in  connection  with  the  addition 
of  a  new  delivery  point  under  the 
certificate  issued  in  Docket  No.  CP82- 
584-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

South  Georgia  states  that  the  City  of 
Tifton.  Georgia  (City),  provides  natural 
gas  service  to  an  area  in  and  around  the 
city  by  purchases  it  makes  from  South 
Georgia  at  an  existing  point  of  delivery 
in  Tift  County.  Georgia.  The  application 
indicates  that  City  has  advised  South 
Georgia  that  the  addition  of  a  new 
delivery  point  would  improve  City's 
ability  to  provide  reliable  service  to  its 
existing  customers.  Further,  a  second 
delivery  point,  according  to  South 
Georgia,  would  better  serve  additional 


growth  of  high  priority  and  industrial 
loads  that  may  occur  in  the  area  of  the 
new  delivery  point. 

South  Georgia,  as  a  consequence, 
proposes  to  construct  and  operate 
approximately  600  feet  of  4-inch 
pipeline,  a  new  combined  meter  and 
regulator  station  and  appurtenant 
facilities  in  Tift  County,  Georgia,  at  an 
estimated  cost  of  $75,000.  South  Georgia 
indicates  that  City  has  agreed  to 
reimburse  South  Georgia  for  the  actual 
cost  of  constructing  and  installing  the 
proposed  pipeline  and  measurement 
facilities. 

South  Georgia  states  that  the  present 
maximum  daily  obligation  (MDO)  to 
City  at  the  existing  deliver>'  point  is 
2,626  Mcf  Pursuant  to  City's  request 
South  Georgia  proposes  to  assign  1,300 
Mcf  to  the  proposed  delivery  point  and 
1,326  Mcf  to  the  existing  delivery  point 
thus,  the  MDO  would  remain 
unchanged. 

South  Georgia  states  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  proposed  by  the  installation 
without  detriment  or  disadvantage  to 
South  Georgia's  other  customers. 

Comment  date:  May  11, 1987.  in 
accordance  wtih  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tennesee  Gas  Pipeline  Company  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CP87-237-OOOJ 

March  27, 1987. 

Take  notice  that  on  March  9, 1987, 
Tennessee  Gas  Pipeline  Company,  A 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston.  Texas  77001. 
filed  a  request  pursuant  to  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205). 
for  authorization  to  establish  a  new 
delivery  point  to  New  York  State 
Electric  &  Gas  Corporation  (NYSEG).  an 
existing  firm  sales  customer,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-413-000  on  September 
1. 1982,  ail  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  establish  a 
new  delivery  point  near  Wallace, 
Steuben  County,  New  York.  Tennessee 
states  that  the  proposed  delivery  point 
is  necessary  to  enable  NYSEG  to  render 
service  to  a  anew  natural  gas  franchise 
areas  recently  acquired  by  NYSEG.  It  is 
stated  that  NYSEG  would  reimburse 
Tennessee  for  the  estimated  $80,000 
construction  cost  of  the  proposed 
delivery  point. 

Tennessee  does  not  propose  to 
increase  or  decrease  the  total  daily  and/ 
or  annual  quantities  it  is  authorized  to 
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deliver  to  NYSEG.  Tennessee  states  that 
it  would  deliver  no  more  than  1,000  dt 
etiuivalent  of  natural  gas  per  day  and  no 
more  than  365,000  dt  equivalent  of 
natural  gas  per  annum  at  the  proposed 
Wallace  delivery  point.  Tennessee 
asserts  that  the  establishment  of  the 
proposed  new  delivery  point  is  not 
prohibited  by  its  currently  effective 
tariff  and  that  it  would  have  sufficient 
capacity  to  accomplish  the  deliveries  at 
the  proposed  delivery  point  without 
detriment  or  disadvantage  to  any  of  its 
customers. 

Comment  date:  May  11, 1987,  in 
accordance  wtih  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Williams  Natural  Gas  Company 
IDockel  No.  CP87-255-O00) 
March  27.  1987. 

Take  notice  that  on  March  17. 1987, 
William  Natural  Gas  Company 
(.Applicant),  formerly  Northwest  Central 
Pipeline  Corporation,  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP87-255-OO0  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Rngulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorizations  to 
abandon  by  reclaim  measuring  and 
appurtenant  facilities  and  to  abandon  in 
place  approximately  2,700  feet  of  3-inch 
pipeline  serving  the  Hiebert  Oil 
company  (Hiebert)  lease  operation  in 
Rice  County,  Kansas,  and  the 
transportation  of  gas  through  said 
fiicilities,  under  the  blanket  certificate 
issued  in  Docket  No.  CP82^79-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  Hiebert  has 
request  that  the  facilities  be  reclaimed 
and  that  no  other  customers  would  be 
affected  by  abandoning  the  3-inch 
pipeline.  Applicant  explains  that  the 
total  cost  of  the  abandonment  would  be 
$450  with  an  estimated  salvage  value  of 
$510. 

Comment  date;  May  11, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Fedeal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  interven  or  a  protest 
in  accordance  with  the  requirements  of 


the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  the  participate  as  a  party 
in  any  hearing  therein  must  file  a  motion 
to  intervene  in  accodrance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  nlotion  to  intervene  is  filed  within 
the  tinje  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unncepsary  for  the  applicant  to  appear 
or  be  lepresented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Comnaission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  3B5.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  B  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb,  i 
Secretary. 

|FR  D«c.  87-7403  Filed  4-2-87;  8:45  am) 
BILUNQ  COOC  6717-01-M 


Western  Area  Power  Administration 

Final  Post-1989  Allocation  of  Power; 
Pick-Sloan  Missouri  Basin  Program-  j 
Western  Division  and  Fryingpan- 
Arkansas  Project;  Corrections 

agency:  Western  Area  Power 
Administration,  Department  of  Energy. 

action:  Corrections  to  the  Final  Post- 
1989  Allocation  of  Power  from  the  Pick- 
Sloan  Missouri  Basin  Program-Western 
Division  and  the  Fryingpan-Arkansas 
Project. 

In  the  Federal  Register,  Volume  52, 
No.  15,  January  23, 1987,  make  the 
following  corrections: 

On  page  2597,  center  column,  under 
SUPPLEMENTARY  INFORMATION,  Section 
III.C:  change  "Entitlement"  to 
"Entitlements";  Section  IV.B.:  change 
"Entitlement"  to  "Entitlements". 

On  page  2598,  first  column,  under 
Section  1.  Comment,  second  sentence: 
change  "The  power  Western  will  be 
supplying  under  the  Criteria  is  not 
needed  and  will  be  supplying  under  the 
Criteria  is  not  needed  and  will  transfer 
the  savings  realized  by  those  preference 
entities  receiving  an  allocation  to  the 
remaining  nonpreference  entities  in 
Kansas  as  an  added  expense."  to  "The 
power  Western  will  be  supplying  under 
the  Criteria  is  not  needed  and  will 
transfer  the  savings  realized  by  those 
preference  entities  receiving  an 
allocation  to  the  remaining 
nonpreference  entities  in  Kansas  as  an 
added  expense.". 

On  page  2598,  third  column,  under 
Section  2.  Discussion,  first  sentence: 
change  "24.755  percent"  to  "24.775 
percent." 

On  page  2599,  first  column,  second 
line:  change  "schdeuled"  to  "scheduled", 

On  page  2599,  third  column,  under 
Section  V.B.,  third  sentence:  change 
"LOA  "  to  "LAO  ". 

On  page  2600,  third  column,  under 
"New  Allottees",  Summer  Energy 
column,  line  36,  (Wyoming:  Powell): 
change  "1S53"  to  "1.953". 

Issued  atiColden,  Colorado.  March  23, 
1987.  ' 

William  H.  Clagett, 

Administrator. 

[FR  Doc.  87-7441  Filed  4-2-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59810;  FRL-317B-4] 

Certain  Chemical  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5(aKl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13,  1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984 
(49  FR  46066)  40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  Notices  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
three  such  polymer  exemption 
submissions  and  provides  a  summary  of 
each. 

DATES:  Close  of  Review  Period: 

Y  87-125,  April  5,  1987 

Y  87-126,  April  6, 1987 

Y  87-127,  April  8,  1987 

FOR  FURTHER  INFORMATION  CONTACr 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  Street.  SW.. 
Washington,  DC  20460.  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NEM2004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-125 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymer  of  acrylic 
and  methacrylic  esters. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  general 
purpose  coating  and  modifier  for 
coatings,  inks  ard  adhesive.  Prod,  range: 
Confidential. 


Y  87-126 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  modified  alkyd 
resin. 

Use/Production.  (S)  Industrial 
component  for  industrial  paint  primer. 
Prod,  range:  2.500  to  5,100  kg/yr. 

Y  87-127 

Manufacturer.  Esterlite. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (G)  Electrical  resin. 
Prod,  range:  Confidential. 

Dated:  March  24. 1987. 

Denise  Devoe, 

Acting  Division  Director.  Information 
Management  Division. 

[FR  Doc.  87-6991  Filed  4-2-87;  8:45  am] 
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[ER-FRL-3180-5] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  March  23, 1987  through  March  27, 
1987,  Pursuant  to  40  CFR  1506.9 
EIS  No.  870104,  Draft,  FHW,  KY.  US  127 
Improvements,  Anderson  County  Line 
to  1-64,  Franklin  County,  Due:  May  20, 
1987,  Contact:  Robert  Johnson  (502) 
227-7321. 
EIS  No.  870105,  Draft,  FHW,  VA.  VA- 
28/Sully  Road  Improvements,  1-66, 
Centerville  to  VA-7,  Leesburg  Pike, 
Fairfax  and  Loudoun  Counties,  Due: 
May  la  1987,  Contact:  James  Tumlin 
(804)  771-2371. 
EIS  No.  870106,  Draft,  COE,  CA, 
Shorelands  Commercial  and  Industrial 
Park  Development,  10/404  Permit, 
Alameda  County,  Due:  May  18, 1987. 
Contact:  Scott  Miner  (415)  974-0446. 
EIS  No.  870107,  Final,  NPS,  NY,  PA, 
Upper  Delaware  Scenic  and 
Recreational  River  Management  Plan, 
Due:  May  4. 1987,  Contact;  Mike 
Gordon  (215)  597-9195. 
EIS  No.  870108.  Final,  BLM.  NV,  Clark 
County  Wilderness  Study  Areas 
Recommendations.  Designation.  Las 
Vegas  District,  Due:  May  4, 1987, 
Contact:  Stephen  A.  Mellington  (702) 
388-6403. 
EIS  No.  870109,  Report,  MD,  VA. 
Baltimore  Harbor  and  Channels  50 
Foot  Deepening  Project. 
Rappahannock  Shoal  and  York  Spit 
Channels  Dredging  and  Dredged 
Material  Placement  Modifications, 
Contact  Richard  Makinen  (202)  272- 
0166. 


EIS  No.  870110,  Draft,  GSM,  TN.  North 
Chickamauga  Creek  Watershed, 
Designation  of  Land  Unsuitable  for 
Surface  Coal  Mining  Operations. 
Hamilton  County.  Due:  June  1. 1987, 
Contact;  Willis  Gainer  (615)  673-4348. 

Amended  Notice 

EIS  No.  870085,  Draft,  BLM/AFS,  MT, 
ID,  Centennial  Mountains  Wilderness 
Study  Areas  Recommendations, 
Designation,  Targhee  and  Beaverhead 
National  Forests,  Due:  June  19. 1987, 
Published  FR  March  13, 1987— Review 
period  extended. 
Dated:  March  31. 1967. 

Richard  E.  Sanderson, 

Director  Office  of  Federai  Activities. 

|FR  Doc.  87-7448  Filed  4-2-87;  8:45  am) 
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[ER-FRL-3180-6] 

Environmental  Impact  Statements  and 
Regulations;  Availabiiity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  16, 1987  through  March 
20, 1987  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  (CAA)  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(ElSs)  was  published  in  FR  dated 
February  7, 1986  (51  FR  4804). 

Draft  EISs 

ERP  No.  I>-COE-L39045-AK,  Rating 
EC2,  Chignik  Small  Boat  Harbor  Facility 
Development,  AK.  SUMMARY:  EPA 
recognizes  the  need  for  a  safe  harbor  in 
the  project  area.  EPA  requested 
additional  information  about  the  extent 
of  the  wetlands  adjacent  to  the  site, 
alternative  layout  designs  for  the  staging 
area  for  the  preferred  alternative,  and 
operation  and  maintenance  costs 
associated  with  the  preferred 
alternative. 

ERP  No.  D-FHW-F4028&-MN.  Rating 
E02,  TH-77/ 1-494  Improvements.  TH- 
77/Cedar  Ave.  From  70th  St.  to  86th  St. 
and  1-494  From  W.  12th  Ave.  to  E.  34th 
Ave.,  MN.  SUMMARY:  EPA  concluded 
that  noise  impacts  and  impacts  to 
carbon  monoxide  concentrations  were 
adequately  addressed.  EPA  requested 
more  information  regarding  emissions  of 
nitrogen  oxides  and  volatile  organic 
compounds. 
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ERF  Xo.  U-UMU-EllOig-NC,  Rating 
LO,  Cherry  1  Military  Operating  Area 
(MOA)  and  Core  MOA,  Establishment, 
NC.  SUMMARY:  EPA  has  reviewed  the 
draft  EIS  for  the  mandated  program 
interests  and  does  not  anticipate  any 
significant  adverse  environmental 
consequences. 

Final  EISs 

ERP  No.  F-BLM-L40151-ID.  Egin- 
Hamer  Road  Construction,  Right-of-Way 
Application.  Medicine  Lodge  Resource 
Area.  ID.  SUMMARY:  EPA  considers 
the  final  EIS  to  be  unresponsive  to 
EPA's  comments  on  the  draft  EIS.  The 
major  concern  at  the  draft  EIS  stage  is 
the  significance  of  potential  impacts  on 
elk  and  endangered  species.  Monitoring 
of  these  species  must  be  included  in  any 
road  building  alternative.  EPA 
recommends  that  the  monitoring 
program  be  developed  with  input  from 
the  Fish  and  Wildlife  Service  and  the 
Idaho  Department  of  Fish  and  Game. 
ERP  No.  F-COE-F07018-OH,  Wm. 
Zimmer  Conversion  Project,  Nuclear 
Power  Plant  into  Coal  Fired  Electrical 
Generating  Plant,  Issuance  of  Permit, 
Sect.  10  and  404  Permits.  OH. 
SUMMARY:  EPA  determined  that  more 
information  should  have  been  provided 
regarding  alternatives  that  could  reduce 
impacts  to  prime  mussel  habitat  in  the 
Ohio  River  adjacent  to  Zimmer.  Further, 
the  EIS  should  have  evaluated 
alternatives  to  environmentally 
damaging  dredging  activities  proposed 
solely  to  obtain  fill  material.  A 
supplemental  EIS  is  requested. 

ERP  No.  F-MMS-A02116-00,  Mid 
1987-Mid  1992  OCS  Oil  and  Gas  Lease 
Sales,  5-Year  Program,  Offshore  the 
Atlantic,  Pacific,  Gulf  of  Mexico  and 
Alaska  Regions,  US.  SUMMARY:  EPA 
noted  that  many  of  its  comments  on  the 
draft  EIS  had  been  addressed  in  the 
final  EIS.  EPA  suggested  that 
Alternative  VI  (proposed  New  Schedule 
eliminating  some  sales)  coupled  with  the 
subarea  deferrals  of  Alternative  II,  the 
proposals  for  Bering  Sea  Sales 
contained  in  Alternative  X.  and  certain 
deferrals  from  Alternative  V 
represented  the  environmentally 
preferable  alternative. 

ERP  No.  F-SCS-H36096-00,  Upper 
Locust  Creek  Watershed,  Protection  and 
Flood  Prevention,  MO  and  lA. 
SUMMARY:  EPA  has  no  objection  to  the 
project  as  proposed. 

Regulation 

ERP  No.  R-FHA-A99176-00,  7  CFR 
Parts  1809  et  al..  General  Revision  of 
Farmer  Program  Regulations  (52  FR 
1706).  SUMMARY:  EPA  supports  the 
establishment  of  conservation 
easements  under  §  1951.42  of  the 


proposed  rule  in  the  repayment  of  FmFA 
loans. 

Dated  March  31, 1987. 
Richard  E.  Sanderson. 

Director.  Office  of  Federal  Activities. 
|FR  Doc.  87-7447  Filed  4-2-87;  8:45  am] 

BILLING  CODE  6S60-50-M 


[ORD-mL-3180-4] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Application  for  a  Reference  Method 
Determination 

Notice  is  hereby  given  that  on  March 
4, 1987,  the  Environmental  Protection 
Agency  received  an  application  from 
Westinghouse  Electric  Corporation, 
Combustion  Control  Division.  1201  Main 
Street,  P.O.  Box  901,  Orrville,  Ohio 
44667,  to  determine  if  its  Model  UNOR- 
6N  NDIR  Analyzer  for  Ambient 
Measurement  of  Carbon  Monoxide 
should  be  designated  by  the 
Administrator  of  the  EPA  as  a  reference 
method  under  40  CFR  Part  53  (40  FR 
7049,  41  FR  11255).  If,  after  appropriate 
technical  study,  the  Administrator 
determines  that  this  method  should  be 
so  designated,  notice  thereof  will  be 
given  in  a  subsequent  issue  of  the 
Federal  Register.  For  further  information 
please  contact  Mr.  C.  Frederick  Smith  at 
(919)  541-4599. 
Vaun  \.  Newill. 

Assistant  Administrator  for  Research  and 
Develc^ment. 
[FR  Doc.  87-7385  Filed  4-2-87;  8:45  am] 

BILLING  CODE  SSfiO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0033 
Title:  Notice  of  Interest  in  Applying  for 

Federal  Disaster  Assistance 
Abstract:  Form  used  by  local 
government  applicants  to  list  the 
types  of  damages  to  property  and 
facilities  in  order  to  determine  kinds 
of  damage  and  location  by  political 
entities 


Type  of  Respondents:  State  or  local 
governments,  Non-profit  institutions 

Number  of  Respondents:  2,500 

Burden  Hours:  1,250 

Frequency  of  Recordkeeping  or 
Reporting:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW.,  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231,  Office 
of  Management  and  Budget,  3235  NEOB, 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 
Wesley  C.  Moore. 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  87-^337  Filed  4-2-^7;  8:45  am] 

BILLING  CODE  671»-02-M 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0043 

Title:  Project  Application  for  Federal 

AssistaiKe 
Abstract:  Standard  0MB  Form  424 

(modified)  used  to  apply  for  grants    I 
Type  of  Respondents:  State  or  local 

governments,  non-profit  institutions 
Number  of  Respondents:  2,500 
Burden  Hours:  625 
Frequency  of  Recordkeeping  or     -  \ 

Reporting:  On  occasion.  , 

Copies  of  the  above  information  ' 

collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW..  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231,  Office 
of  Management  and  Budget,  3235  NEOB, 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 
Wesley  C.  Moore. 

Director.  Office  of  Administrative  Support. 
[FR  Doc.  87^7338  Filed  4-2-87;  8:45  am] 

BILLING  COOC  67ia-02-M 
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INo.  AC-5S5I 

Prospect  Park  Savings  &  Loan 
Association.  West  Paterson.  NJ;  Final 
Action;  Approval  of  Conversion 
Application 

Dated:  Mnrch  i6.  19B7 

Nolicfi  IS  hprphv  given  that  on  Msrcti 
16.  1987.  ttie  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Prospect  Park  Savings  and  Loan 
Association,  West  Paterson,  New  Jersey 
for  permission  to  convert  to  the  stock 
form  of  organization. 

Copies  of  the  application  are 
available  for  inspection  at  the 
Secretariat  of  said  Corporation,  1700  G 
Street  NW.,  Washington.  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  New  York,  One  World 
Trade  Center,  Floor  103,  New  York,  New 
York  10048. 

By  the  Federal  Home,  Loan  Bank  Board. 
Jeff  Sconyere, 
Secretary. 
(FR  Doc.  87-7343  Filed  4-2-67;  8:45  am] 

BILUNG  CODE  S72O-01-M 


(No.  87-351] 

Federal  Savings  and  Loan  Advisory 
Council;  Renewal  of  Charter 

Dated:  March  25. 1987. 

Pursuant  to  the  provisions  of  Section 
8a  of  the  Federal  Home  Loan  Bank  Act, 
as  amended  (12  U.S.C.  1428a),  the 
following  notice  has  been  adopted  by 
the  Federal  Home  Loan  Bank  Board  for 
publication  in  the  Federal  Register. 

Pursuant  to  the  Provisions  of  Section  9 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.  I),  and  the  implementing 
regulations  issued  by  the  Office  of 
Management  and  Budget,  the  Federal 
Home  Loan  Bank  Board,  having 
determined,  that  the  continuation  of  the 
Federal  Savings  and  Loan  Advisory 
Council  is  in  the  public  interest  in 
connection  with  the  performance  of  the 
duties  imposed  on  it  by  law.  hereby 
renews  the  existence  of  the  Federal 
Savings  and  Loan  Advisory  Council  for 
two  years  to  January  31, 1989.  and  in 
connection  therewith  reissues  the 
following  charter  (which  appears  as 
Section  8a  of  the  Federal  Home  Loan 
Bank  Act,  as  amended  (12  U.S.C.  1428a)) 
to  the  said  Council: 


Federal  Savinss  and  Loan  Advisory 
Council  Charter 

There  is  herebv  created  a  Federal 
Savings  and  Loan  Advisory  Council, 
which  shall  continue  to  exist  as  long  as 
the  Bank  Board  bi-annually  determines. 
Hs  d  matter  of  formal  record,  with  timely 
nuiice  in  the  Federal  Resister.  to  be  in 
the  public  interest  in  connection  with 
»he  rerformance  of  duties  imposed  on 
the  Council  by  law.  The  Council  shall,  in 
all  other  respects,  be  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  Council  shall 
consist  of  one  member  for  each  Federal 
Home  Loan  Bank  district  to  be  elected 
annually  by  the  Board  oi  directors  of  the 
Federal  Home  Loan  Bank  in  such  district 
and  twelve  members  to  be  appointed 
annually  by  the  Bank  Board  to  represent 
the  public  interest.  Each  such  elected 
member  shall  be  a  resident  of  the 
district  for  which  he  is  elected.  All 
members  of  the  Council  shall  serve 
without  compensation,  but  shall  be 
entitled  to  reimbursement  from  the  Bank 
Board  for  subsistence,  and 
transportation  and  other  incidental 
travel  expenses  in  accordance  with  the 
Federal  Travel  Regulation,  as  amended. 
The  Council  shall  meet  in  Washington, 
District  of  Columbia,  at  least  twice  a 
year  and  more  often  if  requested  by  the 
Bank  Board.  The  Council  may  select  its 
chairman,  vice  chairman,  and  agenda 
committee  chairman,  and  adopt  methods 
of  procedure,  and  shall  have  power — 

(1)  To  confer  with  the  Bank  Board  on 
general  business  conditions,  and  on 
conditions  affecting  the  Federal  Home 
Loan  Banks  and  their  members  and  the 
Federal  Savings  and  Loan  Insurance 
Corporation. 

(2)  To  request  information,  and  to 
make  recommendations,  with  respect  to 
matters  within  the  jurisdiction  of  the 
Bank  Board  and  the  Federal  Savings  and 
Loan  Insurance  Corporation. 

Federal  Home  Loan  Bank  Board 

The  Federal  Home  Loan  Bank  Board 
also  has  directed,  in  connection  with  the 
foregoing,  that — 

1.  The  Federal  Savings  and  Loan 
Advisory  Council's  estimated  budget  of 
$50,000  shall  be  paid  for  by  the  self- 
supporting  Federal  Home  Loan  Bank 
System,  and  none  of  its  annual  operating 
costs  shall  be  charged  to  or  paid  by  the 
United  States; 

2.  The  said  Charter  of  the  Federal 
Advisory  Council  shall  not  be  amended, 
altered,  or  repealed  except  by  Congress 
or  by  the  Federal  Home  Loan  Bank 
Board,  unless  reissued  prior  to  that  date 
by  the  Federal  Home  Loan  Bank  Board. 


rhf>  Savings  and  Loan  .Auvisorv  Council. 
|ohn  M.  Bucklev.  |r.. 
Ex  ecu  live  ^tecrerun 

The  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers. 
Secretary. 

Charter 

Pursuant  to  the  provisions  of  section  9 
of  the  Federal  Advisory  Committee  Act. 
and  the  implementing  regulations  issued 
by  the  Office  of  General  Services 
Administration,  the  following  charter, 
which  was  statutorily  created  by 
Congress  as  section  8a  of  the  Federal 
Home  Loan  Bank  Act,  as  amended,  is 
hereby  reissued. 

There  is  hereby  created  a  Federal 
Savings  and  Loan  Advisory  Council, 
which  shall  continue  to  exist  as  long  as 
the  Bank  Board  bi-annually  determines, 
as  a  matter  of  formal  record  with  timely 
notice  in  connection  with  the 
performance  of  duties  imposed  on  the 
Council  by  law.  The  Council  shall,  in  all 
other  respects,  be  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  Council  shall 
consist  of  one  member  of  each  Federal 
Home  Loan  Bank  district  to  be  elected 
annually  by  the  Board  of  directors  of  the 
Federal  Home  Loan  Bank  in  such  district 
and  twelve  members  to  be  appointed 
annually  by  the  Bank  Board  to  represent 
the  public  interest.  Each  such  elected 
member  shall  be  a  resident  of  the 
district  for  which  he  is  elected.  All 
members  and  alternates  of  the  Council 
may  be  compensated  as  provided  for  in 
section  354  of  the  Garn-St  Germain 
Depository  Institutions  Act  of  1982 
amending  section  8a  of  the  Federal 
Home  Loan  Bank  Act,  and  shall  be 
entitled  to  reimbursement  from  the  Bank 
Board  for  traveling  expenses  incurred  in 
attendance  of  meetings  of  such  Council, 
and  subsistence  expenses,  in 
accordance  with  the  Federal  Travel 
Regulations,  as  amended.  The  Council 
shall  meet  at  least  twice  a  year  and 
more  often  if  requested  by  the  Bank 
Board.  The  Council  may  select  its 
chairman,  vice  chairman,  and  agenda 
committee  chairman,  and  adopt  methods 
of  procedure,  and  shall  have  power — 

(1)  To  confer  with  the  Bank  Board  on 
general  business  conditions,  and  on 
special  conditions  affecting  the  Federal 
Home  Loan  Banks  and  their  members 
and  the  Federal  Savings  and  Loan 
Insurance  Corporation. 

(2)  To  request  information,  and  to 
make  reccmmendations.  with  respect  to 
matters  within  the  jurisdiction  of  the 
Bank  Board  and  the  Federal  Savings  and 
Loan  Insurance  Corporation. 
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The  Federal  Savings  and  Loan 
Advisory  Council's  expenses  shall  be 
paid  for  by  the  self-supporting  Federal 
Home  Loan  Bank  System  and  none  of  its 
annual  operating  costs  shall  be  charged 
to  or  paid  by  the  United  States 

Federal  Savings  and  Loan  Advisory  Council. 

|ohn  M.  Buckley,  jr.. 

Executive  Secretary. 

[FR  Doc.  87-7344  Filed  4-2-67;  8:45  am) 

BILUNG  CODE  6720-01-M 


South  Florida  Savings  Bank;  Miami,  FL; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(2)  of  the  National  Housing  Act,  as 
amended,  12  U.S.C.  1729(c)(2)  (1982),  the 
Federal  Home  L^an  Bank  Board 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  South  Florida  Savings  Bank,  Miami, 
Florida,  on  March  25, 1987. 

Dated;  March  30. 1987. 
Jeff  Sconyers, 
Secretory. 
|FR  Doc.  87-7342  Filed  4-2-67;  8:45  am] 

BILLING  CODE  6720-01-M 


South  Florida  Savings  Bank;  Miami,  FL; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  the  Circuit 
Court  of  the  State  of  Florida  for  the 
County  of  Dade  has  confirmed  the 
appointment  by  the  Comptroller  of  the 
State  of  Florida  ("Florida")  of  a  receiver 
for  South  Florida  Savings  Bank,  Miami, 
Florida  ("South  Florida"),  and  that 
pursuant  to  the  authority  contained  in 
section  406(c)(1)  of  the  National  Housing 
Act.  as  amended  (12  U.S.C.  1729(c)(1) 
(1982).  the  Federal  Savings  and  Loan 
Insurance  Corporation  accepted  the 
tender  of  the  Comptroller  of  the 
appointment  as  receiver  for  South 
Florida,  for  the  purpose  of  liquidation, 
effective  March  25, 1987. 

Dated:  March  30. 1987. 

By  the  Federal  Home  Ixian  Bank  Board. 
|eff  Sconyers. 
Sf'cretary. 

|FR  Doc.  87-7341  Filed  4-2-87;  8;45  am) 
BILLING  COOE  (720-01-M 


FEDERAL  MARITIME  COMMISSION 

Privacy  Act  of  1974;  Publication  of 
Notice  of  Systems  of  Records 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Systems  of  Records. 


SUMMARY:  This  notice  meets  the 
requirement  of  the  Privacy  Act  of  1974. 
regarding  the  publication  of  an  agency's 
notice  of  systems  of  records. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Washington,  DC  20573.  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  This 
notice  describes  the  character  and  gives 
notice  of  the  systems  of  records 
maintained  by  the  Federal  Maritime 
Commission.  This  agency  previously 
noticed  its  systems  of  records  by 
publication  in  the  Federal  Register  at  42 
FR  48131,  September  22, 1977,  as 
amended  by  additional  systems  of 
records  at  44  FR  5941,  January  30, 1977, 
44  FR  10629,  February  22. 1979.  and  47 
FR  13214.  March  29, 1982. 

Previously  noticed  system  FMC-6  has 
been  deleted  from  this  publication 
because  the  system  is  no  longer 
maintained  and  all  records  formerly 
included  in  the  system  have  been 
destroyed.  Previously  noticed  system 
F'MC-ZO  has  been  deleted  because  it  has 
been  determined  that  it  is  not  a  system 
of  records  as  defined  by  law,  in  that 
information  therein  is  not  retrievable  by 
the  name  of  an  individual  or  other 
identifying  number,  symbol  or 
particular.  To  eliminate  duplication,  a 
number  of  other  systems  are  also  being 
deleted  because  they  are  included  under 
the  government-wide  system  of  records 
notice  published  by  the  Office  of 
Personnel  Management:  These  systems 
are  FMC-8.  F^C-9,  FMC-14,  FMC-16 
and  FMC-19.  Other  non-substantive 
changes  in  the  notices  have  been  made 
which  are  of  an  editorial  nature  or 
which  reflect  changes  due  to  agency 
reorganization  or  statutory  authority 
resulting  from  passage  of  the  Shipping 
Act  of  1984. 

Finally,  two  new  systems,  FMC-28 
and  FMC-27  are  included  in  this 
docuitient.  These  systems  are 
concurrently  being  noticed  as  proposed 
systems  to  be  effective  in  60  days  unless 
an  announcement  to  the  contrary  is 
published  by  this  agency.  A  new 
systems  report  for  these  two  systems 
was  filed  on  March  31, 1987. 

By  the  Commission. 
C.  PoBung, 
Secretary. 

FMC— 1     Personnel  Security  File 
FMC-^2    Non-Attorney  Practitioner  File 
FMC— 7    Licensed  Ocean  Freight 

Fonvarders  File 
FMC— 10    Desk  Audit  File 
FMC— 15    Service  Control  File 
FMC— 18    Travel  Orders/Vouchers  File 
FMC— 21     Payroll  Records 
FMC— 22    Investigatory  Files 


FMC — 23  Parking  Applications 

FMC — 24  Consumer  Complami  File 

FMC — 25  Inspector  General  File 

FMC— 26  Administrative  Grievance  File 

FMC — 27  Staffing  Plan 


FMC-1 


kME.- 


SVSTEM  NAK 

Personnel  Security  File-FMC. 

SYSTEM  location: 

Bureau  of  investigations.  Federal  I 

Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Employees  of  the  Federal  Maritime 
Commission.  2.  Applicants  for 
employment  with  the  Federal  Maritime 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  name  checks,  inquiries,  and 
investigations  to  determine  suitability 
for  employment  with  the  U.S. 
Government,  and  to  determine  whether 
employment  or  continued  employment 
of  an  individual  can  reasonably  be 
expected  to  be  clearly  consistent  with 
national  security  interests. 

AUTHORrnr  for  maintenance  of  the 
system: 

Executive  Order  10450. 

routine  uses  of  records  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  or  may  be  used:  1.  By 
Commission  officials  to  make  a 
determination  that  the  employment  of 
an  applicant  or  retention  of  employment 
of  a  current  employee  within  the  | 

Commission  is  clearly  consistent  with 
the  interests  of  national  security.  2.  To 
refer,  where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil  or  criminal  or  regulatory  in 
nature,  information  to  the  appropriate 
agency,  whether  federal,  state,  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto.  3.  To  request  from  a  federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information,  data  relevant  to  a 
Commission  decision  concerning  the 
hiring  or  retention  of  an  employee  or  the 
issuance  of  a  security  clearance.  4.  To 
provide  or  disclose  information  to  a 
federal  agency  in  response  to  its  request 
in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
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contract,  or  the  issuance  of  a  license,  FMC-2 

grant  or  other  benefit  by  the  requesting 

agency,  to  the  extent  that  the 

information  is  relevant  and  necessary  to 

the  requesting  agency's  decision  on  that 

matter.  5.  By  a  court  of  law  or 

appropriate  administrative  board  or 

hearing  having  review  or  oversight 

authority. 


POUCIES  AND  PRACTICES  FOR  STORINO, 

retrievinq,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 
storage: 

Records  are  maintained  in  file  folders. 

RFTRIEV  ABILITY: 

Records  are  indexed  alphabetically  by 
name. 

safeguards: 

Records  are  maintained  in  a 
combination  safe  in  the  custody  of  the 
personnel  security  officer  and  access  is 
limited  to  the  personnel  security  officer 
and  his  duly  authorized  representatives. 

RETENTION  AND  DISPOSAL.' 

Case  transmittal  records  are 
maintained  at  the  Federal  Maritime 
Commission  for  at  least  two  years  from 
the  date  of  final  decision  in  the  case  as 
the  agency  record  of  adjudication 
action.  All  records  are  destroyed  within 
a  time  period  not  to  exceed  five  years 
after  an  employee  leaves  the  agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Officer,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  title  46  of  the  Code  of  Federal 
Regulations. 

RECORD  SOURCE  CATEGORIES: 

Office  of  Personnel  Management 
report,  and  reports  from  other  federal 
agencies. 


SYSTEM  NAME: 

Non-Attorney  Practitioner  File-FMC. 

SYSTEM  LOCATION: 

Office  of  Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons,  not  attorneys,  who  apply  for 
and/or  are  granted  permission  to 
practice  before  the  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  forms  and  letters  of 
reference  in  relation  to  non-attorney 
practitioners. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

46  CFR  502.27. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  or  may  be  used:  1.  By  personnel 
of  the  Secretary's  Office  to  determine 
whether  a  non-attorney  should  be 
admitted  to  practice  before  the 
Commission.  2.  To  refer,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  civil  or 
criminal  or  regulatory  in  nature, 
information  to  the  appropriate  agency, 
whether  federal,  state,  or  local,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto.  3.  To  request  from  a 
federal,  state  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  data 
relevant  to  a  Commission  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit.  4.  To  provide  or  disclose 
information  to  a  federal  agency  in 
response  to  its  request  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agency's  decision  on  that  matter. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 


retrievabhjty: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  under  the  control  of  personnel 
in  the  Secretary's  Office. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  Office 
of  the  Secretary  for  10  years  after 
applicant  ceases  to  practice  and  then 
are  transferred  to  the  Federal  Records 
Center.  Records  are  destroyed  20  years 
thereafter. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Applicants. 
FMC  7 

SYSTEM  name: 

Licensed  Ocean  Freight  Forwarders 
File-FMC. 

SYSTEM  location: 

Bureau  of  Domestic  Regulation. 
Federal  Maritime  Commission,  1100  L 
Street  NW..  Washington,  DC  20573-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

Records  are  maintained  on  sole 
proprietorships,  partnerships  and 
corporate  licensees,  exlicensees.  and 
applicants  for  licenses. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  record  contains  the  names  and 
addresses,  as  well  as  the  names  and 
addresses  of  the  stockholders,  officers, 
directors,  of  individual  freight 
forwarders;  descriptions  of  the 
relationships  the  freight  forwarder  may 
have  with  other  business  entities;  credit 
references;  a  record  of  the  forwarder's 
past  experience  in  forwarding;  and  any 
financial  information  and/or  criminal 
convictions  pertinent  to  the  licensing  of 
the  forwarder. 

a'jthoritv  for  maintenance  of  the 
svstem: 

5  U.S.C.  553;  sees.  3,  8, 10, 11, 13, 15, 17 
and  19.  Shipping  Act  of  1984  (46  U.S.C. 
App.  1702. 1707. 1709. 1710. 1712. 1714. 
1716  and  1718). 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  of  records  are 
used  or  may  be  used:  1.  By  Commission 
staff  for  evaluation  of  applications  for 
licensing.  2.  By  Commission  staff  for 
moniloriiig  the  activities  of  licensees  to 
ensure  Ihey  are  in  compliance  with 
Commission  regulations.  3.  To  refer, 
where  there  is  an  indication  of  a 
vmlalFon  or  potential  violation  of  law 
wlielher  civil  or  criminal  or  regulatory  in 
oiilure.  information  to  the  appropriate 
Hjjenry.  whether  federal,  state,  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
'niplementing  the  statute,  rules, 
regulations,  or  orders  issued  pursuant 
thereto.  4.  To  request  from  a  federal, 
slate,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information,  data  relevant  to  a 
Commission  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit.  5.  To 
provide  or  disclose  information  to  a 
federal  agency  in  response  to  its  request 
in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  that 
matter 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEV  ability: 

Records  are  indexed  by  name  and 
license  or  application  number. 


SAFEGUARDS: 

Records  are  maintained  in  an  area  of 
restricted  accessibility. 

RETENTION  AND  DISPOSAL: 

Applicant  and  licensee  files  are  kept 
as  long  as  the  application  and/or  license 
is  active.  Files  for  withdrawn  and 
denied  applicants,  and  revoked  licenses 
remain  ia  the  Record  Location  Center 
for  two  years  after  final  action  and  are 
then  transferred  to  the  Federal  Records 
Center.  Then,  after  ten  years  the  files 
are  destroyed. 

SYSTEM  IIMNAQER(S)  AND  ADDRESS: 

Director,  Bureau  of  Domestic 
Regulation  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary.  Federal  Maritime 
Commission.  1100  L  Street  NW., 
Washington.  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Request  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTINQ  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEOORIES: 

1.  Information  submitted  by 
applicants  and  licensees.  2.  Commission 
District  Offices.  3.  General  Public 
(example  complaints).  4.  Surety 
companies. 

FMC-10 

SYSTEM  name: 

Desk  Audit  File-FMC. 

SYSTEM  U>CATI0N: 

Office  of  Personnel.  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  employees  of  the 
Federal  Maritime  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Each  record  consists  of  the  position 
classifiqation,  specialist's  notes  of 


conversations,  evaluation  reports, 
background  papers,  and/or  research 
material  used  to  support  the  audit. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101  et  seq..  5  U.S.C.  1302 
and  the  regulations  issued  pursuant 
thereto. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  in  this  system  of  records 
is  used  or  may  be  used:  1.  By 
Commission  officials  to  support 
decisions  on  the  proper  classification  of' 
a  position.  2.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  information  to 
the  appropriate  agency,  whether  federal, 
state,  or  local,  charged  with  the 
responsibility  of  investigatiiig  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto.  3.  To  request  from  a 
federal,  state  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  data 
relevant  to  a  Commission  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit.  4.  To  provide  or  disclose 
information  to  a  federal  agency  in 
response  to  its  request  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agency's  decision  on  that  matter.  5.  By 
the  Office  of  Personnel  Management  in 
the  course  of  an  investigation,  or 
evaluating  for  statistical  or  management 
analysis  purposes. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETmEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

Records  Management  Policy  and       , 
Practice. 


STORAGE: 

Records  are  maintained  in  file  folders. 

RETRiEVABMJTV: 

Records  are  indexed  alphabetically  by 
name.  I 

SAFEGUARDS: 

Records  ate  maintained  in  lorked  file 
cabinets. 
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RETENTION  AND  DISPOSAL: 

Records  are  maintained  as  long  as  the 
position  audited  remains  essential, 
current,  and  accurate,  after  which  they 
are  shredded. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Personnel  specialists  of  the 
Commission. 

FMC-15 

SYSTEM  NAME: 

Service  Control  File-FMC. 

SYSTEM  LOCATION: 

Office  of  Personnel,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SVSTEM 

Employees  of  the  Federal  Maritime 
Commission.  i 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  record  consists  of  a  Service 
Record  Card  (Standard  Form  7]  and  a 
Position  Identification  Strip  (Standard 
Form  7D).  This  file  provides  summary 
information  of  organizational  structure, 
budgeted  positions,  and  historical  and 
current  status  data  on  employees  only 
for  the  time  they  have  been  with  the 
Commission.  The  service  record  of  each 
employee  who  leaves  the  agency  is  filed 
separately  and  retained  for  historical 
reference. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101  et  seq.,  5  U.S.C.  1302 
and  the  regulations  issued  pursuant 
thereto. 

ROUTINE  USES  OF  RECORDS  MAJNTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  or  may  be  used:  1.  By 
appropriate  Commission  officials  for 
personnel  actions  such  as  within  grade 
increases,  conversions  to  career  tenure, 
probationary  ratings,  terminations  of 
limited  assignments,  and  expiration  of 
authorized  absences.  2.  By  the  Office  of 
Personnel  Management  in  the  course  of 
an  investigation  of  a  particular 
employee  of  the  Commission,  or  for 
management  analysis  and  statistical 
purposes.  3.  To  request  from  a  federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information,  data  relevant  to  a 
Commission  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant  or  other  benefit.  4.  To 
provide  or  disclose  information  to  a 
federal  agency  in  response  to  its  request 
in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  that 
matter. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESStNG,  RETAlNtNO  AMD 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  index 
cards. 

RETRIEVABIUTV: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  while  the 
individual  is  employed  by  the 
Commission  and  for  thirty  years 
afterwards,  after  which  they  are 
shredded. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573-0001 


NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573-0001 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Personnel  specialists  of  the  Federal 
Maritime  Commission. 

FMC  18 

SYSTEM  name: 

Travel  Orders/Vouchers  File-FMC. 

SYSTEM  location: 

Office  of  Budget  and  Financial 
Management,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington.  DC  20573-0001. 

categories  of  individuals  covered  by  the 
system: 

Employees  of  the  Federal  Maritime 
Commission. 

categories  of  records  in  the  system: 

The  record  consists  of  the  initial 
travel  order  for  the  individual  and  the 
subsequent  travel  voucher  prepared 
from  information  supplied  by  the 
individual  which  includes  hotel  bills, 
subsistence  breakdown,  cab  fares  and 
air  fares. 

authority  for  maintenance  of  the 
system: 

Federal  Travel  Regulations  FPMR 
101-7  and  Travel  Expense  Amendments 
Act  of  1975  (5  U.S.C.  5701-5709).  44 
U.S.C.  3101.  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  in  this  system  of  records  are 
used  or  may  be  used:  1.  By  the 
Commission  for  the  authorization  of 
travel  performed  by  personnel  of  the 
Commission.  2.  By  the  Commission  to 
prepare  travel  vouchers  for  submission 
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to  the  Federal  Home  Loan  Bank  Board 
and  to  maintain  internal  control  of 
travel  expenses  within  the  agency.  3.  To 
refer,  where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil  or  criminal  in  nature, 
information  to  the  appropriate  agency, 
whether  federal,  state  or  local,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute  or  rule,  regulation  or  order  issued 
pursuant  thereto.  4.  By  the  Commission 
to  request  from  a  federal,  state,  or  local 
agency  maintaining  civil,  criminal  or 
other  relevant  enforcement  information, 
data  relevant  to  a  Commission  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract  or  the 
issuance  of  a  license,  grant,  or  other 
benefit.  5.  To  provide  or  disclose 
information  to  a  federal  agency  in 
response  to  its  request  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  that 
matter. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEVABIUTY: 

Records  are  indexed  by  name  or 
bureau. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  and  monitored  by  the  Director 
of  the  Office  of  Budget  and  Financial 
Management. 

RETENTION  AND  DISPOSAU 

The  records  are  maintained  for  four 
years  and  are  then  destroyed  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Budget  and 
Financial  Management,  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Washington,  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary.  Federal  Maritime 
Commission,  1100  L  Street  NW„ 
Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 


above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Sucb  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  hotel  bills,  individual's 
subsistence  record,  and  Travel  Requests 
(Airline  or  train). 

FM021 

SYSTEM  name: 

Payroll  Records-Federal  Maritime 
Commission. 

SYSTEM  LOCATION: 

Federal  Home  Loan  Bank  Board 
(FHLBB).  Region  3  Office:  copies  held  by 
the  FMC.  (FHLBB  holds  records  for  the 
Federal  Maritime  Commission  under 
contract.) 

CATtGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Varied  payroll  records,  including, 
among  other  documents;  time  and 
attendance  cards,  payment  vouchers, 
comprehensive  listing  of  employees, 
health  benefits  records,  requests  for 
deduction,  tax  forms.  W-2  forms, 
overtime  requests,  leave  data, 
retirement  records.  Records  are  used  by 
FMG  and  FHLBB  employees  to  maintain 
adequate  payroll  information  for  FMC 
employees,  and  otherwise  by  the  FMC 
and  FHLBB  employees  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  U.S.C.  generally. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

See  Appendix.  Records  also  are 
disclosed  to  GAO  for  audits;  to  the 
Internal  Revenue  Service  for 
investigation;  and  to  private  attorneys, 
pursuant  to  a  power  of  attorney. 

A  copy  of  an  employee's  Department 
of  the  Treasury  Form  W-2,  Wage  and 
Tax  Statement,  also  is  disclosed  to  the 
state,  city,  or  other  local  jurisdiction 
which  is  authorized  to  tax  the 
employee's  compensation.  The  record 
will  be  provided  in  accordance  with  a 
withholding  agreement  between  the 
stafe,  city,  or  other  local  jurisdiction  and 


the  Department  of  the  Treasury  pursuant 
to  5  U.S.C.  5516,  5517,  and  5520,  or,  in 
the  absence  thereof,  in  response  to  a 
written  request  from  an  appropriate 
official  oS  the  taxing  jurisdiction  to  the 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001.  The 
request  must  include  a  copy  of  the 
applicable  statute  or  ordinance 
authorizing  the  taxation  of  I    ' 

compensation  and  should  indicate 
whether  the  authority  of  the  jurisdiction 
to  tax  the  employee  is  based  on  place  of 
residence,  place  of  employment,  or  both. 

Pursuant  to  a  withholding  agreement 
between  a  city  and  the  Department  of 
the  Treasury  (5  U.S.C.  5520],  copies  of 
executed  city  tax  withholding 
certificates  ishall  be  furnished  the  city  in 
response  to  written  request  from  an 
appropriate  city  official  to  the  Secretary 
at  the  above  address. 

In  the  absence  of  a  withholding 
agreement,  the  Social  Security  Number 
will  be  furnished  only  to  a  taxing 
jurisdiction  which  has  furnished  this 
agency  with  evidence  of  its  independent 
authority  to  compel  disclosure  of  the 
Social  Security  Number,  in  accordance 
with  section  7  of  the  Privacy  Act,  Pub.  L 
93-579. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE) 

Paper  and  microfilm. 

RETRIEVABILITV: 

Social  Security  Number.  ' 

SAFEGUARDS: 

Stored  in  guarded  building:  released 
only  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  shall  be  in 
accordance  with  the  FHLBB  Records 
Maintenance  and  Disposition  System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Budget  and  ' 

Financial  Management,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
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requirements  set  out  in  {  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

COMTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor. 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual;  the 
Commission. 

Appendix — Federal  Maritime 
Commission 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
"routine  use,"  to  the  appropriate  agency, 
whether  federal,  state,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

A  record  from  this  system  of  records 
may  be  disclosed  as  a  "routine  use"  to  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary,  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  any  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

A  record  from  this  system  of  records 
may  be  disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter. 

A  record  from  this  system  of  records 
may  be  disclosed  to  an  authorized 
appeal  grievance  examiner,  formal 
complaints  examiner,  equal  employment 
opportunity  investigator,  arbitrator  or 
other  duly  authorized  official  engaged  in 


investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee.  A  record  from  this  system 
of  records  may  be  disclosed  to  the 
Office  of  Personnel  Management  in 
accordance  with  the  agency's 
responsibility  for  evaluation  and 
oversight  of  Federal  personnel 
management. 

A  record  from  this  system  of  records 
may  be  disclosed  to  officers  and 
employees  of  a  Federal  agency  for 
purposes  of  audit. 

A  record  from  this  system  of  records 
may  be  disclosed  as  a  "routine  use"  to  a 
Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained. 

A  record  from  the  system  of  records 
may  be  disclosed  to  officers  and 
employees  of  the  Federal  Home  Loan 
Bank  Board  in  connection  with 
administrative  services  provided  to  this 
agency  under  agreement  with  FHLBB. 

FMC-22 

SYSTEM  NAME: 

Investigatory  Files-FMC. 

SYSTEM  LOCATION: 

Bureau  of  Investigations.  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573-0001. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Records  may  be  maintained  on 
individuals  involved  in  investigations 
and  enforcement  actions  instituted  by 
the  Federal  Maritime  Commission. 
These  individuals  could  include 
employees,  owners,  officers  and 
directors  of  steamship  companies,  ocean 
freight  forwarders,  shippers,  consignees, 
brokers  and  other  entities  associated 
with  ocean  transportation.  Included 
would  be  individuals  alleged  to  have 
violated  the  Shipping  Act  of  1984;  the 
Intercoastal  Shipping  Act,  1933:  the 
Shipping  Act,  1916;  and  Public  Law  89- 
777.  Also  included  would  be  individual 
applicants  routinely  investigated  in 
connection  with  licenses  and  certificates 
issued  by  the  FMC  pursuant  to  its 
statutory  authority. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  and  intelligence  data; 
documented  violations:  warning  letters 
and  information  regarding  applications 
for  certification  and  licensing,  if 
appropriate:  and.  reports  from 
investigative/law  enforcement  agencies. 

Includes  any  mformation  on  alleged  or 
proven  violations  of  the  statutes  or  parts 
thereof  over  which  the  FMC  has 
jurisdiction. 


authorrrv  for  maintenamce  of  the 
system: 

Shipping  Act  of  1984.  Intercoastal 
Shipping  Act,  1933  (46  U.S.C.  801  and 
643),  and  Shipping  Act,  1916. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  W 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

1.  In  the  event  that  a  system  of 
records  maintained  by  the  FMC  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law  or  contract 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use.  to  the  appropriate 
agency,  whether  Federal.  State,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

2.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  FMC  decision 
concerning  the  assignment,  hiring  or 
retention  of  an  individual,  the  issuance 
of  a  security  clearance,  or  the  issuance 
of  a  license,  grant  or  other  benefit. 

3.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  Federal,  State,  local  or 
international  agency,  in  response  to  its 
request,  in  connection  with  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  individual,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  in  the  course  of  presenting  evidence 
to  a  court  magistrate  or  administrative 
tribunal,  including  disclosures  to 
opposing  counsel  in  the  course  of 
settlement  negotiations. 

5.  A  record  in  this  system  or  records 
may  be  disclosed  as  a  routine  use  to 
either  House  of  Congress,  or  to  the 
extent  of  matter  within  its  jurisdiction, 
any  committee  or  subcommittee  thereof, 
any  joint  committee  of  Congress  or 
subcommittee  of  such  joint  committee. 
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6.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  Department  of  Justice  in  connection 
with  determining  whether  disclosure 
thereof  is  required  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

7.  A  record  in  this  system  may  be 
transferred,  as  a  routine  use,  to  the 
Office  of  Personnel  Management  for 
personnel  research  purposes;  as  a  data 
source  for  management  information;  for 
the  production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained;  or 
for  related  manpower  studies. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  form 
in  filing  cabinets  and  in  a  Lektriever, 
Series  80.  Statistical  data  taken  from 
record  forms  are  maintained  in  a 
personal  computer. 

retrievabiuty: 

Information  filed  by  case  of  subject 
file.  Records  pertaining  to  individuals 
are  accessed  by  reference  to  the  Bureau 
of  Investigation's  name-relationship 
index  system. 

SAFEGUARDS: 

Records  are  located  in  locked  metal 
file  cabinets  or  in  metal  file  cabinets  in 
secured  rooms  or  secured  premises  with 
access  limited  to  those  whose  official 
duties  require  access.  The  Lektriever 
files  are  locked  with  a  key  and  the  key 
is  secured  in  a  locked  file  cabinet. 
Computer  information  is  safeguarded 
with  an  access  code.  Files  are 
maintained  in  buildings  that  have  24 
hour  security  guards. 

RETENTION  AND  DISPOSAL: 

(a)  Bureau  of  Investigations-Records 
are  retained  for  7  years  after  case  is 
closed  then  transferred  to  the  Federal 
Records  Center.  Records  are  destroyed 
14  years  after  case  is  closed,  (b)  Field 
Offices-Records  are  destroyed  7  years 
after  case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Bureau  of  Investigations, 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington,  DC  20573-0001. 

NOTinCATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001. 


RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTf  STING  RECORD  PROCEDURES: 

Ai^  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Individual  shippers,  carriers,  freight 
forwarders,  those  authorized  by  the 
individual  to  furnish  information,  trade 
sources,  investigative  agencies, 
investigative  personnel  of  the  Bureau  of 
Investigations  and  other  sources  of 
information. 

Appendix 

Los  Angeles  District,  U.S.  Customs  House 

Biiilding.  300  S.  Ferry  Street,  Room  2040A, 

P.O.  Box  3184,  Terminal  Island  Station,  San 

Pedro,  CA  90731 
Miami  District,  1001  North  America  Way. 

Room  115,  Miami,  FL  33132 
New  Orleans  District,  600  South  Maestri 

Place,  Room  1035,  P.O.  Box  30550  New 

Orleans,  LA  70190-0550 
New  York  District,  6  World  Trade  Center, 

Suile  614,  New  York,  NY  10048-0949 
Puerto  Rico  District,  U.S.  District  Courthouse, 

Federal  Office  Building,  Room  762  Carios 

Chardon  Street,  Hato  Rey,  PR  00918-2254 
San  Francisco  District,  525  Market  Street, 

35th  Floor,  Suite  3510,  San  Francisco,  CA 

94f)5 

FMC*23 

SYSTEM  NAME: 

Parking  Application-FMC. 

SYSTEM  LOCArON: 

office  of  Administrative  Services, 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington,  DC  20573-0001. 

CATEGORIES  OF  INDIVIOUAU  COVERED  BY  THE 

system: 

Employees  and  their  carpool  members 
desiring  agency  controlled  parking. 

CATBGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names;  office  locations  and  telephone 
numbers;  home  addresses;  make,  year, 
model,  and  license  number  of  vehicles; 
carpool  usage;  handicap  and  special 
designations,  signatures. 


authority  for  maintenance  of  the 
system: 

Federal  Property  Management 
Regulations  §  101-20.111  and  §  101- 
20.117. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Used  by  Agency  employees 
responsible  for  allocation  and  control  of 
parking  spaces,  and  to  assist  in  creating 
carpools. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  ano 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders. 

RETRIEVABILITY:  | 

By  applicant  name  or  space 
assignment. 

SAFEQUARPS: 

Records  are  maintained  in  a  Hie 
cabinet  in  a  locked  room,  with  24  hour 
building  security  guards. 

RETENTION  AND  DISPOSAL:  ' 

Records  voided  upon  update  or 
parking  permit  cancellation.  Files 
destroyed  after  second  overall 
reallocation  of  permits. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Administrative 
Services,  Federal  Maritime  Commission, 
1100  L  Street,  NW.,  Washington,  DC 
20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  records     ■. 
pertain. 


FMC-24 

SYSTEM  name: 

Informal  Inquiries  and  Complaint  File. 

SVSTEM  LOCATION: 

Office  of  Informal  Inquiries  and 
Complaints.  Federal  Maritime 
Commission  1100  L  Street  NW., 
Washington,  DC  20573-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Consumers  complaining  against 
business  entities  regulated  by  the 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  complaints  and 
correspondence  developed  in  their 
resolution,  complaint  tracking  logs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  12160,  September  26, 
1979. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  in  this  system  of  records 
is  used  or  may  be  used:  1.  To  determine 
whether  a  complaint  can  be  resolved  by 
staff  in  various  bureaus  and  offices.  2. 
To  determine  whether  a  complaint  can 
be  resolved  by  a  business  entity 
regulated  by  the  Commission.  3.  To 
determine  whether  the  complaint  can  be 
resolved  by  reference  to  another  agency 
at  the  federal,  state  or  local  level.  4.  To 
provide  information  to  the  Commission 
on  developments  or  trends  in  the 
character  of  complaints  which  might 
suggest  policy  directions,  proposed  rules 
or  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

retrievability: 

Records  are  serially  numbered  and 
indexed  by  complainant  and  defendant. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  by  the 
Federal  Maritime  Commission  for  one 
year,  then  transferred  to  the  National 
Records  Center.  They  are  destroyed 
when  four  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Informal  Inquiries 
and  Complaints,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  DC  20573-0001. 
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NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary.  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Consumers  who  have  filed 
complaints. 

FMC-25 

SYSTEM  NAME: 

Inspector  General  File. 

SYSTEM  LOCATION: 

Office  of  the  Secretary,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  DC  20573-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  employees  of  the 
Federal  Maritime  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  final  Inspector 
General  reports  along  with  supporting 
documentation,  including  working 
papers  and  follow-up  communications 
and  data. 

authority  for  maintenance  of  the 
system: 

44  U.S.C.  3101  et  seq.  and  the 
regulations  issued  pursuant  thereto. 

routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

1.  By  the  Inspector  General  and 
authorized  officials  in  conducting  audits 
and  investigations  to  identify  and 
prevent  waste,  fraud  and  abuse  in 
agency  programs,  management  and 
operations,  and  to  take  appropriate 
actions.  2.  To  refer,  where  there  is  an 
indication  of  a  violation  of  law,  whether 
civil  or  criminal  or  regulatory  in  nature, 
information  to  the  appropriate  agency, 
whether  federal,  slate,  or  local,  charged 
with  enforcing  or  implementing  the 


statute,  rule  regulation,  or  order  issued 
pursuant  thereto.  3.  To  provide  or 
disclose  information  to  a  federal  agency 
in  response  to  its  request  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
issuance  of  a  license,  grant,  or  other 
benefit,  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agency's  decision  on  that  matter. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders. 

retrievabiuty: 

Records  are  indexed  by  investigation 
subject/title. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
safe. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  the 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington.  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary.  Federal  Maritime 
Commission.  1100  L  Street  NW.. 
Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Agency  employees,  reports  and 
contracts  from  other  agencies,  and 
internal  and  external  documents. 

FMC-26 

SYSTEM  NAME: 

Administrative  Grievance  File — FMC. 
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SYSTEM  LOCATKM: 

Office  of  Personnel,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573-0001. 

categories  of  individuals  covered  bv  the 
svstem: 

Any  employee  of  the  Federal  Maritime 
Commission  including  any  former 
employee  for  whom  a  remedy  can  be 
provided  (subject  to  the  exclusions  in  5 
CFR  771.206(b))  who  has  filed  a 
grievance  with  the  agency  (alleging  that 
coercion,  reprisal,  or  retaliation  has 
been  practiced  against  him  or  her). 

categories  of  records  in  the  svstem: 

Administrative  Grievance  Files 
contain  all  documents  related  to  a 
particular  grievance,  including  but  not 
limited  to  any  statements  of  witnesses, 
records  or  copies  thereof,  the  report  of 
the  hearing  when  one  is  held,  statements 
made  by  the  parties  to  the  grievance, 
and  the  decision. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1302,  3301.  3302.  7301.  E.O. 
9830.  3  CFR  1943-1948  Comp..  pp.  606- 
624:  E.O.  11222,  3  CFR  2964-2969  Comp.. 
p.  306.,  5  CFR  293.202. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  in  this  system  of  records 
is  used  or  may  be  used:  1.  By 
Commission  officials  designated  as 
grievance  examiners  for  the  purpose  of 
adjudication,  by  the  Director  of  EEO  in 
the  event  of  an  investigation  when  the 
EEO  complaint  relates  to  the  grievance, 
or  for  information  concerning  the 
outcome  of  the  grievance.  2.  By  the 
Office  of  Personnel  Management  in  the 
course  of  an  investigation  of  a  particular 
employee  of  the  Commission,  for 
statistical  analysis  purposes,  or  for 
program  compliance  checks.  3.  By  the 
Merit  Systems  Protection  Board  if 
necessitated  by  an  appeal.  4.  By  the 
appropriate  District  Court  of  the  United 
States  to  render  a  decision  when  the 
Commission  has  refused  to  release  a 
current  or  former  employee's  record 
under  the  Freedom  of  Information  Act.  5. 
To  refer,  where  there  is  an  indication,  of 
a  violation  or  potential  violation  of  law, 
whether  civil  or  criminal  or  regulatory  in 
nature,  information  to  the  appropriate 
agency,  whether  federal,  state,  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rules, 
regulation  or  order  issued  pursuant 
thereto.  6.  To  request  from  a  federal, 
state,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 


information,  data  relevant  to  a 
Commission  decision  concerning  the 
hiring  or  retention  of  an  employee.  7.  To 
provide  or  disclose  information  to  a 
federal  agency  in  response  to  its  request 
in  confiection  with  the  hiring  or 
retention  of  an  employee,  to  the  extent 
that  the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  that  matter.  8.  By  the 
employee  or  his/her  designated 
representative  in  order  to  gather  or 
provide  information  necessary  to 
process  the  grievance. 

POUCICS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIBVABIUTY: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Records  are  stored  in  locked  file 
cabinets. 

RETENTION  AND  DISPOSAL: 

The  Administrative  Grievance  File  is 
maintpined  for  three  years  after  the 
decision  is  issued  and  is  then  shredded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Washington,  DC  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission.  1100  L  Street  NW., 
Washdngton,  DC  20573-0001 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary,  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 

CONTeSTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503J66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual  to  whom  the  record  pertains 
and/or  by  his  or  her  representative, 
personnel  specialists,  grievance 
examiners,  and  any  parties  providing 


information  bearing  directly  on  the 
grievance. 

FiyiC-27 

SYSTEM  NAME: 

Staffing  Plan— FMC. 

SYSTEM  LOCATKWI: 

Office  of  the  Managing  Director. 
Federal  Maritime  Commission.  1100  L 
Street  NW.,  Washington,  DC  20573-0001. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 

system:      I 

All  employees  of  the  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Staffing  Plan  file  contains  current 
and  projected  data  regarding  grade,  step 
and  potential  promotions  of  employees 
of  the  Commission. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  system,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  in  this  system  of  records 
is  used,  or  may  be  used,  by  Commission 
management  in  the  planning  for  the 
most  efficient  and  most  effective 
utilization  of  Commission  human 
resources.! 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  computer 
memory  and  in  hard  copy.  I 

RETRiEVABiLrnr: 

Records  are  indexed  by  Commission 
unit,  and  by  Month  and  Year  and  can 
also  be  retrieved  by  name  of  individual. 

SAFEGUARDS: 

Records  are  stored  in  lockable 
computers  in  locked  offices. 

RETENTION  AND  DISPOSAL: 

The  computer  memory  is  revised 
monthly,  thus  erasing  obsolete  data. 
Revisions  in  hard  copies  are  retained 
until  revised,  then  shredded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Managing  Director, 
Federal  Maritime  Commission,  1100  L 
Street  NW..  Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary,  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail,  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46.  Code  of  Federal  Regulations. 
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CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
The  request  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46,  Code  of  Federal 
Regulations. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by 
Commission  Offices  and  Bureaus. 
|FR  Doc.  87-7420  Filed  4-2-87;  8:45  am) 

BILUNG  CODE  6730-01-M 

Privacy  Act  of  1974;  Proposed  New 
Systems  of  Records 

agency:  Federal  Maritime  Commission. 

ACTION:  Notice  of  proposed  new  systems 
of  records. 

SUMMARY:  This  notice  proposes  the 
establishment  of  two  new  systems  of 
records  relating  to  agency 
administrative  grievance  processing  and 
staffing  of  Commission  bureaus  and 
offices.  These  systems  contain 
information  necessary  for  the 
Commission  to  process  grievances  filed 
by  current  and  former  employees  and  to 
better  manage  its  human  resources. 
dates:  Comments  must  be  submitted  on 
or  before  May  4. 1987.  If  no  comments 
are  received  the  proposed  systems  will 
become  effective  on  June  2. 1987. 

ADDRESSES:  Comments  may  be  mailed 
to:  Joseph  C.  Polking,  Secretary.  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Washington,  DC  20573 

FOR  FURTHER  INFORMATION  CONTACT! 

Joseph  C.  Polking,  Secretary.  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
given  that,  pursuant  to  5  U.S.C.  552  of 
the  Privacy  Act  of  1974,  the  Commission 
proposes  to  adopt  the  following 
additional  systems  of  records.  Interested 
parties  may  participate  by  filing  with  the 
Secretary,  Federal  Maritime 
Commission,  an  original  and  15  copies 
of  their  views  and  comments  pertaining 
to  the  notice.  All  suggestions  for 
changes  in  the  text  should  be 
accompanied  by  drafts  of  the  language 
thought  necessary  to  accomplish  the 
desired  changes  and  should  be 
accompanied  by  supportive  statements 
and  arguments.  If  no  comments  are 
received  within  the  prescribed  time  the 
proposed  system  will  become  effective 
within  60  days  of  publication  of  this 
notice,  unless  an  announcement  to  the 
contrary  is  published  by  the 
Commission.  A  new  system  report  for 


these  two  proposed  systems  was  filed 
on  March  31. 1987. 

By  the  Commission. 
Joseph  C.  Polking. 

Secretary. 

FMC-26 
SYSTEM  NAME: 

Administrative  Grievance  File — FMC. 

SYSTEM  LOCATION: 

Office  of  Personnel.  Federal  Maritime 
Commission.  1100  L  Street.  NW., 
Washington.  D.C.  20573-001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  employee  of  the  Federal  Maritime 
Commission  including  any  former 
employee  for  whom  a  remedy  can  be 
provided  (subject  to  the  exclusions  in  5 
CFR  771.206(b))  who  has  filed  a 
grievance  with  the  agency  (alleging  that 
coercion,  reprisal,  or  retaliation  has 
been  practiced  against  him  or  her). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Administrative  Grievance  Files 
contain  all  documents  related  to  a 
particular  grievance,  including  but  not 
limited  to  any  statements  of  witnesses, 
records  or  copies  thereof,  the  report  of 
the  hearing  when  one  is  held,  statements 
made  by  the  parties  to  the  grievance, 
and  the  decision. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1302,  3301,  3302.  7301.  E.O. 
9830.  3  CFR  1943-1948  Comp..  pp.  606- 
624;  E.O.  11222.  3  CFR  2964-2969  Comp. 
p.  306..  5  CFR  293.202. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  of  records 
is  used  or  may  be  used:  1.  By 
Commission  officials  designated  as 
grievance  examiners  for  the  purpose  of 
adjudication,  by  the  Director  of  EEO  in 
the  event  of  an  investigation  when  the 
EEO  complaint  relates  to  the  grievance, 
or  for  information  concerning  the 
outcome  of  the  grievance,  or  for 
information  concerning  the  outcome  of 
the  grievance.  2.  By  the  Office  of 
Personnel  Management  in  the  course  of 
an  investigation  of  a  particular 
employee  of  the  Commission,  for 
statistical  analysis  purposes,  or  for 
program  compliance  checks.  3.  By  the 
Merit  Systems  Protection  Board  if 
necessitated  by  an  appeal.  4.  By  the 
appropriate  District  Court  of  the  United 
States  to  render  a  decision  when  the 
Commission  has  refused  to  release  a 
current  or  former  employee's  record 
under  the  Freedom  of  Information  Act.  5. 


To  refer,  where  there  is  an  indicatiur.  ol 
a  violation  or  potential  violation  of  law, 
whether  civil  or  criminal  or  regulatory  in 
nature,  information  to  the  appropriate 
agency,  whether  federal,  state,  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rules, 
regulation  or  order  issued  pursuant 
thereto.  6.  To  request  from  a  federal, 
state,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information,  data  relevant  to  a 
Commission  decision  concerning  the 
hiring  or  retention  of  an  employee.  7.  To 
provide  or  disclose  information  to  a 
federal  agency  in  response  to  its  request 
in  connection  with  the  hiring  or 
retention  of  an  employee,  to  the  extent 
that  the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  that  matter.  8.  By  the 
employee  or  his/her  designated 
representative  in  order  to  gather  or 
provide  information  necessary  to 
process  the  grievance. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

retrievabiltty: 

Records  are  indexed  alphabetically  by 
name. 

SAFEGUARDS: 

Records  are  stored  in  locked  file 
cabinets. 

RETENTION  AND  DISPOSAL: 

The  Administrative  Grievance  File  is 
maintained  for  three  years  after  the 
decision  is  issued  and  is  then  shredded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Washington.  D.C.  20573-0001. 

NOTIFICATION  PROCEDURE: 

All  inquiries  regarding  this  system  of 
records  should  be  addressed  to: 
Secretary,  Federal  Maritime 
Commission.  1100  L  Street.  NW.. 
Washington.  D.C.  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary,  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46  of  the  Code  of  Federal  Regulations. 
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COHTESTIMG  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
Such  requests  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual  to  whom  the  record  pertains 
and/or  by  his  or  her  representative, 
personnel  specialists,  grievance 
examiners,  and  any  parties  providing 
information  bearing  directly  on  the 
grievance. 

FMC-27 

SVSTEM  NAME: 

Staffing  Plan— FMC. 

SYSTEM  location: 

Office  of  the  Managing  Director. 
Federal  Maritime  Commission.  1100  L 
Street  NW.,  Washington,  DC  20573-0001. 

categories  of  individuals  covered  by  the 
system: 

All  employees  of  the  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Staffing  Plan  file  contains  current 
and  projected  data  regarding  grade,  step 
and  potential  promotions  of  employees 
of  the  Commission. 

authority  for  maintenance  of  the 
system: 

44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINT AIMED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  in  this  system  of  records 
is  used,  or  may  be  used,  by  Commission 
management  in  the  planning  for  the 
most  efficient  and  most  effective 
utilization  of  Commission  human 
resources. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAININO  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  computer 
memory  and  in  hard  copy. 

retrievabiuty: 

Records  are  indexed  by  Commission 
unit,  and  by  Month  and  Year  and  can 
also  be  retrieved  by  name  of  individual. 

SAFEGUARDS: 

Records  are  stored  in  lockable 
computers  in  locked  offices. 

retention  and  disposal: 

The  computer  memory  is  revised 
monthly,  thus  erasing  obsolete  data. 


Revisions  in  hard  copies  are  retained 
until  revised,  then  shredded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Managing  Director. 
Federal  Maritime  Commission,  1100  L 
Street  NW..  Washington,  DC  20573-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  Secretary,  listed  at  the 
above  address.  Requests  may  be  in 
person  or  by  mail,  and  shall  meet  the 
requirements  set  out  in  §  503.65  of  Title 
46,  Code  of  Federal  Regulations. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  ihall  direct  such  a  request  to  the 
Secretary  at  the  above  listed  address. 
The  request  shall  specify  the  desired 
amendments  and  the  reasons  therefor, 
and  shall  meet  the  requirements  of 
§  503.66  of  Title  46,  Code  of  Federal 
Regulations. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by 
Commission  Offices  and  Bureaus. 

[PR  Doc  87-7421  Filed  4-2-87;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-0582] 

Fees  for  Federal  Reserve  Bank;  Check 
Collection  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 

summary:  The  Board  has  approved  a 
Federal  Reserve  Bank  redeposit  service 
for  low-dollar  cash  items  that  are 
returned  unpaid.  Reserve  Banks  offering 
the  service  will,  if  their  senders  so 
instruct,  intercept  low-dollar  cash  items 
being  returned  for  insufficient  or 
uncollected  funds,  and  redeposit  the 
items  for  collection. 
EFFECTIVE  DATE:  March  30, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  DeBeer,  Assistant  Director 
(202/452-3879),  or  Gayle  Thompson. 
Senior  Analyst  (202452-2934).  Division 
of  Federal  Reserve  Bank  Operations;  or, 
for  the  heciring  impaired  only: 
Eamestine  Hill  or  Dorothea  Thompson. 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  4, 1986,  the  Board 
issued  for  public  comment  a  proposal  to 


allow  Federal  Reserve  Banks  to  offer  a 
redeposit  service  for  low-dollar  cash 
items  that  are  being  returned  unpaid.' 
This  proposal  was  initiated  as  a  result  of 
requests  form  the  banking  industry. 
Many  collecting  institutions  routinely 
redeposit  for  collection  low-dollar  cash 
items  returned  to  them  for  insufficient 
funds,  because  a  large  proportion  of 
these  items  are  paid  on  their  second 
presentment.  The  collecting  institutions 
find  this  practice  to  be  simpler  and  less 
expensive  than  returning  the  items  to 
their  depositing  customers. 

In  order  to  test  the  feasibility  of 
accelerating  the  reclearing  of  certain 
low-dollar  return  items,  the  Federal 
Reserve  Bank  of  St.  Louis  was 
authorized  to  conduct  a  pilot,  which 
commenced  in  ]uly,  1984,  which  was 
designed  to  determine  what  benefits 
could  be  provided  to  collecting 
institutions  and  the  payments 
mechanism  if  Reserve  Banks  were  to 
intercept  and  redeposit  low-dollar  return 
items  on  behalf  of  their  senders.*  In 
May,  1985,  based  on  encouraging  results 
from  the  St.  Louis  program,  the  Atlanta 
and  Cleveland  Reserve  Banks  were 
authorized  to  provide  a  similar  service 
so  that  comparative  data  on  the  benefits 
of  the  return  item  reclearing  service 
could  be  obtained.' 

Results  of  the  pilot  program  indicated 
that  the  reclearing  service  can  benefit 
collecting  institutions  by  reducing  the 
costs  associated  with  low-dollar  return 
items  and  by  accelerating  collection 
times.  Depositors  of  all  sizes  indicated 
cost  savings  due  to  the  pilot,  and  large 
depositors  in  the  St.  Louis  District  were 
found  to  experience  monthly  savings  of 
as  much  as  Sl.OOO.  The  pilot  found  that 
between  57  and  64  per  cent  of  the 
redeposited  checks  were  collected  on 
the  second  presentment. 

Comments 

A  total  of  225  public  comments  *  were 
received  on  the  Board's  proposal  to  offer 


'  51  FR  405ie  (Nov.  7, 1988). 

*  A  "sender"  it  an  entity  that  sends  items  to  a 
Federal  Reserve  Bank.  A  tender  may  be  a 
depository  institution,  an  international  organization, 
a  foreign  correspondent  a  branch  or  agency  of  a 
foreign  bank,  or  another  Reserve  BarUi.  12  CFR 
210.2(k).  As  Reserve  Banks  will  not  be  reclearing 
items  for  other  Reserve  Banks,  they  will  be 
excluded  from  the  meaning  of  the  term  "sender" 
when  it  is  used  in  this  notice. 

*  The  dollar  cutoff  for  the  reclearing  service  is 
SlOO  in  St.  Louis:  items  for  amounts  over  SlOO  are 
not  eligible  for  the  reclearing  service.  Atlanta  and 
Cleveland  allow  the  sender  to  choose  its  own  dollar 
cutoff.  Experience  in  Cleveland  mdicates  that  SlOO 
is  favored  by  the  majority  of  senders.  In  Atlanta, 
however,  one  tender  elected  to  use  a  dollar  cutoITof 
$900. 

*  Comments  were  also  received  from  nine  Federal 
Reserve  Bankt.  The  Reserve  Banks'  comments  are 
not  included  if  the  totals  discussed  in  this  notice. 
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a  redeposit  service.  Of  these.  176 
commenfers,  or  78  per  cent,  were  in 
favor  of  the  proposal;  25  commenters,  or 
11  per  cent,  were  opposed:  and  24  (11 
per  cent)  did  not  indicate  whether  they 
were  for  or  against  the  proposal. 

The  commenters  that  favored  the 
proposal  indicated  that  the  potential  for 
reduced  in-house  costs  and  the  potential 
for  faster  payment  of  the  redeposited 
items  were  the  primary  factors  in  their 
decision  to  support  the  proposal.  In 
addition,  several  commenters  reported 
that  it  is  their  current  practice  to 
redeposit  low-dollar  items.  The 
experience  reported  by  six  of  these 
commenters  comports  with  the  pilot 
results  which  show  that  a  large 
percentage  of  unpaid  items  are  paid  on 
the  second  presentment. 

Those  opposing  the  proposal  did  so 
primarily  out  of  a  concern  that  a  sender 
could  incur  liability  if  it  redeposits  an 
item  without  providing  prompt  notice  of 
the  redeposit  to  its  depositor.  The  Board 
notes,  however,  that  senders  need  not 
incur  such  liability.  The  redeposit 
service  will  be  an  option  offered  by 
Reserve  Banks;  any  sender  concerned 
that  potential  liability  may  outweigh  the 
benefits  of  using  the  service  need  not 
participate. 

Several  commenters  suggested 
enhancements  to  the  service  as 
proposed  by  the  Board.  Tliese 
enhancements  include  allowing  the 
sender  to  select  its  own  dollar  cutoff  for 
eligible  returns;  allowing  the  sender  to 
specify  eligible  returns  by  account 
number  rather  than  requiring  a  blanket 
redeposit  policy;  and  allowing  the 
sender  to  select  the  redeposit  service 
only  for  items  payable  within  the  local 
area,  but  not  for  non-local  items. 

Board  Action 

In  its  policy  statement.  "The  Federal 
Reserve  in  the  Payment  System."  70  Fed. 
Res.  Bull.  707  (1984),  the  Board 
established  a  policy  that  before  the 
Federal  Reserve  introduces  a  new 
service  or  a  major  service  enhancement, 
all  of  the  following  criteria  must  be  met: 

(1)  The  Federal  Reserve  must  expect 
to  achieve  full  recovery  of  costs  over  the 
long  run. 

(2)  The  Federal  Reserve  must  expect 
its  provision  of  the  service  to  yield  a 
clear  public  benefit,  including,  for 
example  . . .  improving  the  efficiency  of 
the  payment  mechanism  or  reducing  the 
use  of  real  resources. . . . 

(3)  The  service  should  be  one  that 
other  providers  alone  cannot  be 
expected  to  provide  with  reasonable 
effectiveness,  scope,  and  equity. 

70  Fed.  Res.  Bull,  at  710. 

Based  on  the  comments  and  the 
continuing  evidence  from  the  pilot 


programs,  the  Board  believes  that  the 
proposed  low-dollar  reclearing  service 
meets  all  of  these  criteria:  (1)  Reserve 
Banks  will  recover  all  costs  associated 
with  the  service.  (2)  The  service  will 
yield  clear  public  benefits  by  improving 
the  efficiency  of  the  return  item  process 
and  reducing  the  amount  of  real 
resources  expended  by  collecting 
institutions  in  the  return  item  process. 
(3)  For  cash  items  that  are  collected 
through  the  Federal  Reserve,  Reserve 
Banks  alone  can  provide  the  service  to 
their  senders.  Thus,  while  other 
collecting  institutions  can  and  do 
provide  reclearing  services  for 
institutions  that  send  items  to  them  for 
collection,  the  Federal  Reserve  must 
provide  this  service  for  it  to  be  available 
to  institutions  that  choose  to  collect 
some  or  all  of  their  cash  items  through  a 
Reserve  Bank. 

Accordingly,  the  Board  has  approved 
the  proposal  to  allow  all  Federal 
Reserve  Banks  to  ofTer  as  an  option  to 
their  senders  a  basic  redeposit  service 
for  low-dollar  cash  items  being  returned 
unpaid  for  insufficient  or  uncollected 
funds.  Reserve  Banks  offering  the 
service  will  use  a  two-part  fee  structure 
consisting  of  a  fixed  daily  fee  for 
reclearing  items  up  to  a  number  of  items 
specified  by  the  Reserve  Bank  and  a  per 
item  fee  for  any  additional  volume. 

The  Board  has  also  approved 
enhancements  to  the  basic  service, 
including  permitting  the  sender  to 
choose  the  dollar  cut-off  for  return  items 
to  be  redeposited.  allowing  the  sender  to 
specify  eligible  return  items  by  account 
number  rather  than  requiring  a  blanket 
redeposit  policy,  and  permitting  the 
sender  to  select  the  redeposit  service 
only  for  items  payable  within  the  local 
area.  Reserve  Bank  proposals  to  offer 
these  and  other  service  enhancements 
will  be  approved  by  the  Director  of  the 
Division  of  Federal  Reserve  Barik 
Operations  under  delegated  authority 
from  the  Board. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  30, 1987. 

William  W.  WUes. 

Secretory  of  the  Board. 

|FR  Doc.  87-7380  Filed  4-2-87;  8:45  am] 

BILUNQ  COOC  e310-01-M 


Austin  County  Bankshares,  Inc^ 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efilciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  23, 1987. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Austin  County  Bankshares,  Inc., 
Bellville,  Texas:  to  engage  de  novo  in 
the  activity  of  making,  acquiring  and/or 
servicing  loans  for  itself  or  for  others  of 
the  type  made  by  a  mortgage  or 
consumer  finance  company  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  This  activity  will  be  conducted  in  the 
State  of  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  30. 1987. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-7381  Filed  4-2-87;  8:45  am] 

BILLING  COOE  t210-01-H 

Norwood  Associates  II  et  aU 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
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under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  23, 
1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Norwood  Associates  II, 
Hackensack,  New  Jersey:  to  become  a 
bank  holding  company  by  acquiring  30.3 
percent  of  the  voting  shares  of  Midland 
Bancorporation,  Paramus,  New  Jersey, 
and  thereby  indirectly  acquire  Midland 
Bank  &  Trust  Company,  Paramus,  New 
Jersey. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  American  Bancorporation, 
Wheeling,  West  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
National  Bank  Flushing-St.  Clairsville, 
St.  Clairsville,  Ohio. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  SouthTrust  Corporation, 
Birmingham,  Alabama:  to  acquire  80 
percent  of  the  voting  shares  of  Bank  of 
Pensacola,  Pensacola,  Florida. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Americorp.  Ventura.  California;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  American  Commercial  Bank, 
Ventura,  California. 


Boiird  pf  Governors  of  the  Federal  Reserve 
System.  March  30, 1987. 
James  NfeAfee, 

Associate  Secretary  oflfie  Board. 
(FR  Doc.  87-7382  Filed  4-2-87;  8:45  am] 
BILLING  Cf>OE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  itiformation  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Papervfork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  March  20, 
1987. 

Public  Health  Service  (PHS) 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  Package) 

Food  and  Drug  Administration 

Subject:  Advisory  Opinions— 21  CFR 
10.85  Extension— (0910-0193) 

Respondents:  Individuals  or  households; 
State  or  local  governments; 
Businesses  or  other  for-profit;  Non- 
profit institutions;  Small  businesses  or 
organizations. 

Subject:  New  Animal  Drug 
Requirements  for  Medicated  Free- 
Choice  Feeds  21-CFR-519.455— 
Revision— (0910-0205) 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations 

Subject:  (Petition  for)  Administrative 
Stay  of  Action— Revision— (0910- 

0194) 
Respondents:  Individuals  or  households; 

State  or  local  governments; 

Businesses  or  other  for-profit;  Federal 

agencies  or  employees;  Non-profit 

institutions;  Small  businesses  or 

organizations 
Subject:  Notice  of  Participation — 

Revision— (0910-0191) 

Health  Resources  Services 
Administration 

Subject:  Federal  Set-Aside  Program  of 
tha  Maternal  and  Child  Health 
Services  Block  Grant  Program— 
Reinstatement— (0915-0050) 

Respondents:  State  or  local 
governments;  Non-profit  institutions 

OMB  Desk  Officer:  Shannah  Koss 


Family  Support  Administration  (FSA) 

(Call  Reports  Clearance  Officer  on  202- 
245-0652  for  copies  of  package) 
Subject:  Model  State  Plan  for  the  Low 

Income  Energy  Assistance  Program— 

Reinstatement— (0970-OO22) 
Respondent!:  State  or  local  governments 
OMB  Desk  Officer:  Judy  Egan 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on  301- 

594-5706  for  copies  of  package) 

Subject;  Supplemental  Security 
Income— -Quality  Review  Case 
Analysis— Revision— (0960-0135) 

Respondents:  Individuals  or  households 

Subject:  Report  of  Student  Beneficiary  at 
End  of  School  Year— End  of  School 
Report  of  Student  Beneficiary  Outside 
the  United  States— Extension— (0960- 
0089) 

Respondents:  Individuals  or  households 

Subject:  Record  of  SSI  Inquiry- 
Extension— (0960-0140) 

Respondents:  Individuals  or  households 

Subject:  Annual  Earnings  Test  Direct- 
Mail  Follow-up  Program  Notices — 
Revision— (0960-0369) 

Respondents:  Individuals  or  households 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-8650  for  copies  of  package) 
Subject:  Questions  to  Determine  Who 
Paid  for  Supplier  Services  Furnished 
to  Hosptial  Inpatients  (Intermediary 
Section  3672.31  Carrier  Manual 
Section  4168)— NEW— HCFA-R-98 
Respondents:  Businesses  or  other  for- 
profit 
Subject:  Medicaid  Eligibility  Quality  i 
Control  Information  Collection 
Requirements  in  42  CFR  431.804(d)(3) 
and  (4)— Revision— (0938-0344)- 
HCFA-R-37 
Respondents:  State  or  local  governments 
OMB  Desk  Officer:  Allison  Herron 

Office  of  The  Secretary 

(Call  Reports  Clearance  Officer  on  202- 

245-0509  for  copies  of  package) 

Subject:  Self-evaluation  and 
Recordkeeping  required  by  the 
Regulation  Implementing  Section  504 
of  the  Rehabilitation  Act  of  1973  (45 
CFR  84.6  (c)— Extension— (0990-0124) 

Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations 

OMB  Desk  Officer:  Judy  Egan  ' 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on  202- 
472-4415  for  copies  of  package) 
Subject:  Head  Start  Program 
Information— Revision— (0980-0017) 
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Respondents:  Head  Start  Grantees 
OMB  Desk  Officer:  Judy  Egan 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS/FDA:  202-245-2100 
FSA:  202-245-0652 
HCFA:  301-594-8650 
OS:  202-245-0509 
OHDS:  202-472-4415 
SSA:  301-594-5706 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch,  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC.  20503 

Attn:  (name  of  OMB  Desk  Officer) 
Dated:  March  30. 1987. 

James  F.  Trickett, 

Director,  Office  of  Administrative  and 
Management  Services. 
|FR  Doc.  87-7397  Filed  4-2-87:  8:45  amj 
BILLING  COOE  41S(MM-M 


Public  Health  Service;  Protection  and 
Advocacy  for  Mentally  III  Individuals; 
Delegation  of  Authority 

I  hereby  delegate  to  the  Assistant 
Secretary  for  Health  all  authorities 
vested  in  me  under  Title  I  of  the 
Protection  and  Advocacy  for  Mentally 
111  Individuals  Act  of  1986,  as  amended, 
with  the  exception  of  the  authorities  to 
issue  regulations  and  submit  reports  to 
Congress.  The  authorities  delegated 
herein  may  be  redelegated. 

This  delegation  is  effective  upon  date  of 
signature. 

Dated:  March  19.  1987. 

Otis  R.  Bowen, 

Secretary. 

|FR  Doc.  87-7398  Filed  4-2-87;  8:45  am] 

BILUNQ  COOE  4160-20-M 


Social  Security  Administration; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Part  S  being  revised.  Specifically 
Chapter  S  (as  last  amended  at  49  FR 
4989  of  February  9, 1984)  and  Chapter 
SA  (as  last  amended  at  50  FR  35608  of 
September  3, 1985)  are  amended  and 


Chapters  Si,  S2,  S3,  S4,  and  S5  are 
issued  to  reflect  the  designation  of  the 
Deputy  Commissioners  for  Programs, 
Operations,  Systems,  Policy  and 
External  Affairs,  and  Management  and 
Assessment  as  line  officials  responsible 
for  directing  major  organizational 
components.  Notice  is  also  given  that 
the  Office  of  Strategic  Planning  is  being 
established.  Other  function  transfers  are 
reflected.  The  following  Chapters 
replace  Part  S  in  its  entirety. 

Chapter  S— Social  Security 
Administration 

S.OO  Mission 

S.lO  Organization 

S.20  Functions 

S.30  Order  of  Succession 

Section  S.OO    The  Social  Security 
A  dministration — (Mission) 

The  Social  Security  Administration  in 
the  Nation's  primary  income  security 
Agency.  It  administers  the  Federal 
retirement,  survivors  and  disability 
insurance  programs,  as  well  as  the 
program  of  supplemental  security 
income  (SSI)  for  the  aged,  blind  and 
disabled,  and  performs  certain  functions 
with  respect  to  the  black  lung  benefits 
program.  SSA  also  directs  the  aid  to  the 
aged,  blind  and  disabled  in  Guam, 
Puerto  Rico  and  the  Vii^in  Islands. 

Section  S.  10    The  Social  Security 
Administration— (Organization) 

The  Social  Security  Administration, 
under  the  supervision  and  direction  of 
the  Commissioner  of  Social  Security  (the 
Commissioner),  includes: 

A.  The  Office  of  the  Commissioner 
(SA). 

B.  The  Office  of  the  Deputy 
Commissioner,  Management  and 
Assessment  (Si). 

C.  The  Office  of  the  Deputy 
Commissioner,  Operations  (S2). 

D.  The  Office  of  the  Deputy 
Commissioner,  Programs  (S3). 

E.  The  Office  of  the  Deputy 
Commissioner,  Systems  (S4). 

F.  TTie  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs  (S5). 

Section  S.20    The  Social  Security 
A  dministration — (Functions) 

The  Social  Security  Administration 
performs  all  functions  necessary  to 
accomplish  the  Agency's  mission.  These 
are  specified  in  more  detail  in  the 
sections  which  follow  Section  S.30. 

Section  S.30    The  Social  Security 
Administration — (Order  of  Succession) 

A.  1.  In  the  event  of  the  absence  of  the 
Commissioner,  one  of  the  Deputy 
Commissioners  shall  be  designated  by 


the  Commissioner  to  serve  as  Acting 
Commissioner. 

2.  In  the  event  of  the  disability  of  the 
Commissioner  or  a  vacancy  in  the 
position,  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  shall 
designate  one  of  the  Deputy 
Commissioners  to  serve  as  Acting 
Commissioner. 

3.  In  the  event  of  the  absence  of  the 
Commissioner  and  the  Deputy 
Commissioners,  an  SSA  official 
designated  by  the  Commissioner  shall 
serve  as  Acting  Commissioner. 

4.  Should  the  position  of  the 
Commissioner  and  the  Deputy 
Commissioner  positions  become  vacant, 
or  these  officials  become  disabled,  an 
official  designated  by  the  Secretary 
shall  serve  as  Acting  Commissioner. 

B.  1.  Where  an  Associate 
Commissioner  has  two  Deputies,  one  of 
the  Deputies  shall  be  designated  by  the 
Associate  Commissioner  to  serve  as 
Acting  Associate  Commissioner  during 
his/her  absence.  In  the  event  of  a 
disability  of  the  Associate 
Commissioner,  the  Commissioner  shall 
designate  one  of  the  Deputy  Associate 
Commissioners  to  serve  as  Acting 
Associate  Commissioner. 

2.  In  the  event  of  the  absence  of  both 
an  Associate  Commissioner  and  his/her 
Deputy  or  Deputies,  an  executive 
designated  by  the  Associate 
Commissioner  shall  serve  as  Acting 
Associate  Commissioner. 

3.  Should  an  Associate  Commissioner 
or  his/her  Deputy  Associate 
Commissioner  become  disabled,  an  SSA 
official  designated  by  the  Commissioner 
shall  serve  as  Acting  Associate 
Commissioner. 

C.  1.  During  the  absence  or  disability 
of  a  Regional  Commissioner,  the  Deputy 
Regional  Commissioner  shall  serve  as 
Acting  Regional  Commissioner. 

2.  In  the  event  of  the  absence  of  both 
a  Regional  Commissioner  and  his/her 
Deputy,  an  SSA  regional  office  official 
designated  by  the  particular  Regional 
Commissioner  shall  serve  as  Acting 
Regional  Commissioner. 

3.  Should  both  the  Regional 
Commissioner  and  Deputy  Regional 
Commissioner  become  disabled,  an  SSA 
official  designated  by  the  Commissioner 
shall  serve  as  Acting  Regional 
Commissioner. 

Chapter  SA— Office  of  the 
Commissioner 

SA.OO    Mission 
SA.IO    Organization 
SA.20     Functions 
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Section  SA.OO    The  Of j ice  of  the 
Commissioner — (Mission) 

The  Office  of  the  Commissioner  (OC) 
is  directly  responsible  to  the  Secretary 
for  all  programs  administered  by  SSA: 
for  Slate-administerd  programs  directed 
by  SSA;  and  for  certain  functions  with 
respect  to  the  black  lung  benefits 
program.  It  provides  executive 
leadership  to  SAA.  The  Office  is 
responsible  for  development  of  policy; 
administrative  and  program  direction; 
program  interpretation  and  evaluation; 
research  oriented  to  the  study  of  the 
problems  of  economic  insecurity  in 
American  society;  and  development  of 
recommendations  on  methods  of 
advancing  social  and  economic  security 
through  social  insurance  and  related 
programs. 

Section  SA.  10    The  Office  of  the 
Commissioner — (Organization) 

The  Office  of  the  Commissioner, 
under  the  leadership  of  the 
Commissioner  of  Social  Security, 
includes: 

A.  The  Commissioner  of  Social 
Security  (SA). 

B.  The  Immediate  Office  of  the 
Commissioner  (SA).  which  includes: 

1.  The  Executive  Secretariat  (SAX). 

2.  The  Office  of  Strategic  Planning 
(SAI). 

Section  SA.20    The  Office  of  the 
Commissioner — (Functions) 

A.  The  Commissioner  of  Social 
Security  (SA)  provides  executive 
leadership  to  SSA  and  exercises  general 
supervision  over  its  major  components. 

B.  The  Immediate  Office  of  the 
Commissioner  (SA)  provides  the 
Commissioner  with  staff  assistance  on 
the  full  range  of  his/her  responsibilities. 

1.  The  Executive  Secretariat  (SAX). 

a.  Coordinates  and  provides  liaison 
for  internal  communication  and 
correspondence  control  for  OC. 

b.  Monitors  administrative  and 
program  policy  development  and  policy 
implementation  activities,  and  prepares 
periodic  status  reports. 

c.  Ensures  that  issues  requiring  the 
Commissioner's  attention  are  developed 
timely  and  coordinated  with  SSA  and 
HUS  components  having  an  interest  in 
the  matter;  designs  and  implements 
procedures  for  proper  coordination  and 
followthrough  on  specific  issues. 

d.  Communicates  the  objectives, 
priorities  and  standards  of  OC  to 
individuals  involved  in  the  preparation 
of  correspondence  and  memoranda,  and 
ensures  that  communications  signed  or 
approved  by  OC  are  consistent  with 
these  standards  and  objectives. 

e.  Reviews  and  analyzes  memoranda 
and  other  communications  directed  to 


OC  for  adequacy  of  coordination  and 
clearances,  clearness  and  conciseness  of 
presentation,  timeliness,  necessary 
followthrough  and  other  elements  of 
completed  staff  work. 

f.  Works  with  operating  components 
and  staff  offices  to  improve  the  quality 
of  decision  papers  and  correspondence 
directed  to  the  Office  of  the  Secretary. 

2.  The  Office  of  Strategic  Planning 
(SAJ). 

a.  Establishes  and  implements  a 
framework  for  the  effective  planning, 
evaluation  and  management  of  all  of 
SSA's  resources,  projects  and  activities 
in  accordance  with  applicable  law  and 
regulation. 

b.  Develops  and  promulgates  planning 
and  evaluation  policies,  procedures  and 
methodologies  for  the  Agency. 

c.  Develops  the  Agency's  operational, 
tactical  and  strategic  planning 
documents;  monitors  implementation  of 
approved  plans,  and  conducts  or  directs 
special  cross-cutting  projects. 

Chapter  81— Office  of  the  Deputy 
Commissioner,  Management  and 
Assessment 

Sl.OO    Mission 
Sl.lO    Oi|ganization 
St.20    Functions 

Section  $1.00    The  Office  of  the  Deputy 
Commisiioner,  Management  and 
Assessntent — (Mission) 

The  Office  of  the  Deputy 
Commissioner,  Management  and 
Assessment  (ODCMA)  directs  the 
administration  of  the  Agency 
management  programs  including:  budget 
and  financial  management,  human 
resources,  civil  rights  (CR)  and  equal 
opportunity  (EO),  training,  grants  and 
contracts,  management  analysis  and 
materiel  resources.  It  directs  the 
evaluation  of  program  operations 
quality  and  the  management  of  Agency 
quality  assurance  and  security 
programs. 

Section  Si- 10    The  Office  of  the  Deputy 
Commixioner.  Management  and 
Assessment — (Organization) 

The  Office  of  the  Deputy 
Commissioner,  Management  and 
Assessment,  under  the  leadership  of  the 
Deputy  Commissioner,  Management  and 
Assessment,  includes: 

A.  The  Deputy  Commissioner, 
Management  and  Assessment  (Si). 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner,  Management  and 
Assessment  (SIA). 

C.  The  Office  of  Management,  Budget 
and  Personnel  (SlM). 

D.  The  Office  of  Assessment  (SlL). 


Section  Sl.20    The  Office  of  the  Deputy 
Commissioner,  Management  and 
Assessment— ((Functions) 

A.  The  Deputy  Commissioner. 
Management  and  Assessment  (Si)  is 
directly  responsible  to  the 
Commissioner  for  carrying  out  the 
ODCMA  mission  and  providing  general 
supervision  to  the  major  components  of 
ODCMA. 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner.  Management  and 
Assessment  (SlA)  provides  the  Deputy 
Commissioner  with  staff  assistance  on 
the  full  range  of  his/her  responsibilities. 

C.  The  Office  of  Management.  Budget 
and  Personnel  (SlM)  provides  overall 
management  of  SSA  resources.  The 
Office  develops  policy  and  guidelines 
for  the  exercise  of  SSA-wide 
management  responsibilities,  and 
evaluates  and  appraises  the  manner  in 
which  those  responsibilities  are  carried 
out.  It  administers  the  following  SSA- 
wide  management  programs: 

1.  Budget  and  financial  management. 

2.  The  full  range  of  human  resources 
programs. 

3.  Training  and  employee 
development. 

4.  Management  analysis  and 
workforce  planning. 

5.  Civil  rights  and  equal  opportunity. 

6.  Materiel  and  general  management 
support  services. 

7.  Contracts  and  grants. 

D.  The  Office  of  Assessment  (SlL) 
reviews,  evaluates  and  assesses  the 
integrity  and  quality  of  the 
administration  of  Social  Security 
programs  and  makes  recommendations 
for  corrective  actions.  It  evaluates  the 
quality  of  SSS  operations  and  manages 
SSA's  quality  assurance  programs,  and 
SSA's  audit  and  security  programs.  It 
also  monitors  and  assesses  SSA's 
compliance  with  statutes  governing 
access  to  information  and 
confidentiality  of  records,  and 
represents  SSA  with  external  auditors. 

Chapter  S2— Office  of  the  Deputy  i 

Commissioner,  Operations 

S2.00    Mission 
S2.10    Organization 
S2.20    Functions 

Section  S2.00    The  Office  of  the  Deputy 
Commissioner,  Operations — { Mission). 

The  Office  of  the  Deputy 
Commissioner,  Operations  (ODCO) 
directs  and  manages  central  office  and 
geographically  dispersed  operations 
installations.  It  oversees  regional 
operating  program,  technical  assessment 
and  program  management  activities.  It 
directs  studies  and  actions  to  improve 
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the  operational  effectiveness  and 
efficiency  of  its  components. 

Section  S2. 10    The  Office  of  the  Deputy 
Commissioner.  Operations — 
(Organization). 

The  Office  of  the  Deputy 
Commissioner,  Operations,  under  the 
leadership  of  the  Deputy  Commissioner. 
Operations,  includes: 

A.  The  Deputy  Commissioner. 
Operations  (S2). 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner,  Operations  (S2A). 

C.  The  Field  Liaison  and  Support  Staff 
(S2C). 

D.  The  Office  of  Central  Operations 
(S2P). 

E.  The  Office  of  the  Regional 
Commissioner  (S2D1-S2DX). 

Section  S2.20     The  Office  of  the  Deputy 
Commissioner,  Opero//o/?s— (Functions) 

A.  The  Deputy  Commissioner, 
Operations  (S2)  is  directly  responsible 
to  the  Commissioner  for  carrying  out  the 
ODCO  mission  and  providing  general 
supervision  to  the  major  components  of 
ODCO. 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner,  Operations  (S2A) 
provides  the  Deputy  Commissioner  with 
staff  assistance  on  the  full  range  of  his/ 
her  responsibilities. 

C.  The  Field  Liaison  and  Support  Staff 
(S2C). 

1.  Advises  the  Deputy  Commissioner 
on  the  full  range  of  issues  pertaining  to 
headquarters'  support  to  the  SSA  field 
organization. 

2.  Ensures  effective  ongoing  liaison 
between  SSA  headquarters  and  the  SSA 
field  organization. 

3.  Ensures  that  the  concerns  of,  and 
issues  raised  by,  the  field  organization 
on  proposed  legislation,  operations, 
policy,  procedures  and  systems  matters 
are  addressed  by  the  appropriate 
headquarters'  components. 

4.  Coordinates  with  field  management 
in  the  identification  of  field  components' 
systems  needs,  and  in  the  installation 
and  evaluation  of  systems  applications 
in  all  SSA  programs  which  affect  field 
office  operating  procedures  and 
practices. 

5.  Plans  and  coordinates  a  continuing 
program  of  operational  analysis 
throughout  field  operations  and  the 
design  and  implementation  of  studies  to 
measure  the  overall  effectiveness  and 
efficiency  of  field  operations  processes 
and  identification  and  resolution  of 
operating  problems  and  issues. 

D.  The  Office  of  Central  Operations 
(S2P)  coordinates  SSA's  central  office 
operating  components  and 
geographically  dispersed  operations 
installations  not  under  the  line  authority 


of  the  Regional  Commissioners.  The 
Office  directs  headquarters'  components 
responsible  for  central  records 
operations;  the  seven  SSA  program 
service  centers;  three  data  operations 
centers;  and  central  disability 
operations.  It  plans  and  carries  out 
comprehensive  analyses  and  studies, 
and  directs  the  implementaUon  of 
actions  to  improve  operational 
effectiveness  and  efficiency. 

E.  The  Office  of  the  Regional 
Commissioner  (S2D1-S2DX)  serves  as 
the  principal  SSA  component  at  the 
regional  level  and  assures  effective  SSA 
interaction  with  HHS  regional  offices; 
other  Federal  agencies  in  the  regions; 
State  Welfare  Agencies;  State  Disability 
Determination  Services:  and  other 
regional  and  local  organizations.  The 
Office  provides  regional  program 
leadership  and  technical  direction  for 
the  retirement,  survivors  and  disability 
insurance  programs;  the  black  lung 
benefits  program;  the  SSI  program  and 
the  field  assessment  program.  It  issues 
regional  operating  policy  and 
procedures  for  these  programs.  It  directs 
a  regionwide  network  of  district  offices, 
branch  offices  and  teleservice  centers. 

Chapter  S3 — Office  of  the  Deputy 
Commissioner,  Programs 

S3.00    Mission 
S3.10    Organization 
83.20    Functions 

Section  S3.00    The  Office  of  the  Deputy 
Commissioner,  Programs — (Mission) 

The  Office  of  the  Deputy 
Commissioner,  Programs  (ODCP)  directs 
and  manages  the  planning,  development, 
issuance  and  evaluation  of  the  program 
and  operational  policies,  standards  and 
instructions  for  the  retirement  and 
survivors  insurance,  disability  and  SSI 
programs.  Directs  the  development  and 
conduct  of  legislative  planning  for  the 
Agency,  and  the  formulation  and 
issuance  of  program  objectives  and 
policies  across  program  lines.  Oversees 
Agency  hearings  and  appeals  activities. 
Directs  the  development  of  actuarial 
estimates  and  analyses  pertaining  to 
SSA-administered  programs  and 
projected  changes  in  those  programs. 

Section  S3. 10    The  Office  of  the  Deputy 
Commissioner,  Programs — 
(Organization) 

The  Office  of  the  Deputy 
Commissioner,  Programs,  under  the 
leadership  of  the  Deputy  Commissioner. 
Programs,  includes: 

A.  The  Deputy  Commissioner, 
Programs  (S3). 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner.  Programs  (SSA). 


C.  The  Office  of  Legislative  and 
Regulatory  Policy  (S3H). 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  (S3B). 

E.  The  Office  of  Disability  (S3C). 

F.  The  Office  of  Supplemental 
Security  Income  (S3E). 

G.  The  Office  of  Actuary  (S3N). 
H.  The  Office  of  Hearings  and 

Appeals  (S3G). 

Section  S3.20    The  Office  of  the  Deputy 
Commissioner.  Programs — (Functions) 

A.  The  Deputy  Commissioner. 
I*rograms  (S3)  is  directly  responsible  to 
the  Commissioner  for  carrying  out  the 
ODCP  mission  and  providing  general 
supervision  to  the  major  components  of 
ODCP. 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner.  Programs  (S3A)  provides 
the  Deputy  Commissioner  with  staff 
assistance  on  the  full  range  of  his/her 
responsibilities. 

C.  The  Office  of  Legislative  and 
Regulatory  Policy  (S3H)  develops  and 
conducts  the  legislative  planning 
program  of  SSA  and  serves  as  the  focal 
point  for  all  legislative  activity  in  SSA. 
The  Office  evaluates  the  effectiveness  of 
programs  administered  by  SSA  in  terms 
of  legislative  needs,  and  analyzes  and 
develops  recommendations  on  related 
proposals.  It  provides  advisory  service 
to  SSA  and  HHS  officials  on  legislation 
of  interest  to  SSA  pending  in  Congress. 

It  also  provides  legislative  specification 
drafting  service. 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  (S3B)  develops, 
corrdinates,  evaluates  the  program  and 
issues  Retirement  and  Survivors 
Insurance  (RSI)  operational  policy  and 
procedures.  It  conducts  studies  of  the 
current  impact  and  future  needs  of  the 
RSI  program.  It  ensures  that  interrelated 
policy  areas  are  coordinated.  The  Office 
develops  and  issues  program  regulations 
and  participates  in  legislative  planning 
by  identifying  legislature  needs  and 
developing  legislative  proposals. 

E.  The  Office  of  Disability  {S3C) 
develops,  coordinates,  evaluates  the 
program  and  issues  the  operational 
policies,  standards  and  instructions  for 
the  SSA-administered  disablity 
programs.  Develops  and  issues  policies 
and  guidelines  for  use  by  State,  Federal 
or  private  contractor  providers  which 
implement  the  disablity  provisions  of 
the  Social  Security  Act  as  amended.  The 
Office  plans  and  directs  a  continuing 
program  performance  evaluation,  and  an 
economic  and  social  survey  program  to 
evaluate  the  current  impact  and  future 
needs  of  the  disability  programs.  It 
ensures  that  interrelated  policy  areas 
are  coordinated. 
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F.  The  Office  of  Supplemental 
Security  Income  (S3E)  develops, 
coordinates,  evaluates  the  program  and 
issues  the  operational  policies, 
standards  and  instructions  for  the  SSI 
program.  Develops  actuarial  and  cost 
estimates  for  SSI.  Develops  and  issues 
policies  and  guidelines  for  use  by  State 
and  Federal  organizations  which 
implement  the  SSI  provisions  of  the 
Social  Security  Act  as  amended. 
Develops  agreements  with  the  States 
that  govern  State  supplementation 
programs,  Medicaid  eligibility,  data 
exchange  programs,  food  stamps,  energy 
assistance  and  fiscal  reporting 
processes.  The  Office  plans  and  directs 
a  continuing  performance  evaluation, 
and  an  economic  and  social  survey 
program  to  evaluate  the  current  impact 
and  future  needs  of  the  SSI  program. 

G.  The  Office  of  the  Actuary  (S3N) 
develops  actuarial  estimates  and 
analyses  pertaining  to  SSA- 
administered  retirement,  survivors  and 
disability  programs  and  to  projected 
changes  in  those  programs.  It  conducts 
studies  of  program  financing,  performs 
actuarial  and  demographic  research  on 
social  insurance  and  related  program 
issues,  and  projects  future  workloads. 

H.  The  Office  of  Hearings  and 
Appeals  (S3G)  holds  hearings  and  issues 
decisions  as  part  of  the  SSA  appeals 
process.  It  directs  a  nationwide  field 
organization  which  conducts  impartial 
hearings  and  makes  decisions  on 
appealed  determinations  involving 
retirement,  survivors,  disability,  health 
insurance,  black  lung  and  SSI  benefits. 
The  Office  also  performs  central  office 
reviews  of  decisions. 

Chapter  S4 — Office  of  the  Deputy 
Commissioner,  Systems 

S4.00  Mission 
S4.10  Organization 
S4.20  Functions 

Section  S4.00     The  Office  of  the  Deputy 
Commissioner.  Systems — (Mission). 

The  Office  of  the  Deputy 
Commissioner,  Systems  (ODCS)  directs 
the  SSA  administrative,  management 
and  statistical  systems  development  and 
operation.  Oversees  the  planning, 
operation  and  maintenance  of  SSA 
computer  and  telecommunications 
systems.  Directs  the  conduct  of 
comprehensive  integration  and  strategic 
planning  processes,  and  the 
coordination  of  a  comprehensive 
systems  configuration  management 
program  and  data  base  management 
program.  Oversees  software  and 
hardware  acquisition  procedures, 
policies  and  activities. 


Directs  the  development  of 
organizational  information  requirements 
and  functional  specifications  for  new 
and  modified  systems,  and  oversees 
development,  validation  and 
implementation  phases. 

Section  S4- 10    The  Office  of  the  Deputy 
Commissipner.  Systems — 
(Organizdfionj. 

The  Office  of  the  Deputy 
Commissioner,  Systems,  under  the 
leadership  of  the  Deputy  Commissioner, 
Systems,  includes: 

A.  The  Deputy  Commissioner, 
Systems  (S4). 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner,  Systems  (S4A). 

C.  The  Office  of  Information  Systems 
(S4Y). 

D.  The  Office  of  Strategic  Planning 
and  Integration  (S4Q). 

E.  The  Office  of  System  Integration 
(S4U). 

F.  The  Office  of  System  Operations 
(S4B). 

1.  The  Office  of  Computer  Processing 
Operations  (S4BP). 

2.  The  Office  of  System  Support  and 
Planning  (S4BL). 

G.  The  Office  of  System  Requirements 
(S4T). 

Section  94.20    The  Office  of  the  Deputy 
Commissioner.  Systems — (Functions). 

A.  The  Deputy  Commissioner, 
Systems  (S4)  is  directly  responsible  to 
the  Commissioner  for  carrying  out  the 
ODCS  mission  and  providing  general 
supervision  to  the  major  components  of 
ODCS. 

B.  The  Immediate  Office  of  the  Deputy 
Commisaioner,  Systems  (S4A)  provides 
the  Depu«y  Commissioner  with  staff 
assistance  on  the  full  range  of  his/her 
responsibilities. 

C.  The  Office  of  Information  Systems 
(S4Y)  directs,  develops  and  coordinates 
SSA-wide  administrative,  management 
and  statistical  information  systems 
throughofut  the  systems  life  cycle.  This 
includes  the  development  and 
coordination  of  information 
requirements,  systems  specifications, 
software  development  and 
implementation  of  new  systems  and 
modifications  to  existing  systems,  and 
the  deveJopment  of  procedures  and 
instructions  to  support  user  needs. 

D.  The  Office  of  Strategic  Planning 
and  Integration  (S4Q)  directs  and 
conducts  SSA's  comprehensive 
integration  and  strategic  planning 
processes.  It  provides  management 
leadership  and  direction  to  SSA  systems 
activities  in  the  areas  of  software 
engineering  technology  and  systems 


engineering  management.  The  Office 
develops  SSA's  Information  Technology 
Systems  budget,  prepares  the  SSA 
systems  detailed  budget  submission, 
and  develops  and  maintains  systems- 
wide  procurement,  contract  and 
resource  monitoring  and  tracking 
systems.  It  also  develops  and  monitors 
systems  security  policy  for  the  SSA 
systems  organization. 

E.  The  Office  of  System  Integration 
(S4U)  directs  and  coordinates  a 
comprehensive  SSA  systems 
configuration  management  program.  The 
Office  directs  the  design  and 
development  of  software  improvement 
projects.  It  directs  SSA's  data  base 
administration/management  program.  It 
is  responsible  for  a  comprehensive 
software  engineering  program,  and 
develops  and  oversees  the 
implementation  of  related  standards, 
methods  and  procedures.  The  Office 
directs  and  coordinates  the  development 
of  Automatic  Data  Processing  (ADP) 
systems  in  support  of  SSA's  social 
insurance  anq  income  maintenance 
programs. 

F.  The  Office  of  System  Operations 
(S4B)  directs,  manages  and  coordinates 
the  planning,  acquisition, 
implementation,  operation  and 
maintenance  of  SSA's  computer  and 
telecommunications  systems  operations. 
It  directs  and  coordinates  the  transition, 
implementation  and  operation  of 
current/ongoing  operating  systems 
software  and  other  operating  systems 
support  softwfare.  It  manages  several 
computer  and  telecommunications 
operations  complexes,  which  process 
SSA's  programmatic  support, 
administrative,  management  information 
and  statistical  application  systems.  It 
directs  and  coordinates  the  activities 
associated  with  the  planning, 
management,  acquisition,  procurement 
and  renewal  of  ADP  equipment, 
software  and  technical  services  to 
maintain  operational  systems  and  to 
support  systems  improvement  and 
modernization  activities. 

1.  The  Office  of  Computer  Processing 
Operations  (S4BP). 

a.  Plans  and  directs  data  processing 
operations  in  support  of  social  insurance 
and  income  maintenance  programs,  as 
well  as  statistical  and  administrative 
information  systems. 

b.  Operates  SSA's  nationwide  data 
communications  systems. 

c.  Manages  a  complex  data  processing 
facility  of  computers  and  related 
equipment  which  process  programmatic 
and  management  information  data. 

d.  Designs,  develops,  implements  and 
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provides  operating  control  systems 
software  and  operational  standards  for 
SSA's  programmatic  and  management 
information  ADP  equipment. 

e.  Plans,  directs  and  controls  the 
integration,  testing  and,  in  conjunction 
with  the  Office  of  System  Integration, 
the  Office  of  System  Requirements  and 
the  Office  of  Information  Systems,  the 
production  release  of  revised  hardware 
and  systems  software. 

2.  The  Office  of  System  Support  and 
Planning  (S4BL). 

a.  Plans,  directs  and  provides  a 
variety  of  ancillary  support  services 
related  to  SSA's  data  processing  facility. 

b.  Evaluates  and  monitors  computer 
performance  and  resource  utilization 
and  acts  as  the  Office  of  System 
Operations  (OSO)  focal  point  for 
capacity  issues. 

c.  Establishes  systems  and  physical 
security  standards. 

d.  Coordinates  and  directs  the 
development  of  technical  workpower, 
equipment  and  other  costs  for  the  SSA 
budget  process. 

e.  Develops  an  ADP  Capacity  Plan  to 
perform  capacity  allocation,  monitors  its 
usage  and  determines  future 
requirements. 

f.  Participates  in  the  development  of 
policies  and  procedures  for  the 
acquisition  of  ADP  computer  and 
telecommunications  equipment, 
software  and  services. 

G.  The  Office  of  System  Requirements 
(S4T)  directs,  develops  and  coordinates 
organizational  information  requirements 
and  functional  specifications  for  new 
systems  and  modifications  to  existing 
systems  in  direct  support  of  SSA 
programs.  The  Office  directs  validation 
of  systems  operations  against  user- 
defined  requirements  and  performance 
criteria,  and  approves  the  resulting 
system  for  operational  acceptance.  It 
directs  the  development  of  procedures 
and  instructions  to  support  user  needs  in 
effective  implementation  of  all  systems. 
It  develops  security  standards  and 
ensures  implementation  of  the 
standards. 

Chapter  S5 — omce  of  the  Deputy 
Commissioner.  Policy  and  Externa! 
Affairs 

S5.00  Mission 
S5.10  Organization 
S5.20  Functions 

Section  S5.00    The  Office  of  the  Deputy 
Commissioner.  Policy  and  External 
Affairs— (Mission):  The  Office  of  the 
Deputy  Commissioner.  Policy  and 


External  Affairs  (ODCPEA)  directs  and 
manages  an  external  affairs  program 
that  effectively  promotes  and  furthers 
the  initiatives  of  SSA  and  public 
understanding  of  the  Social  Security 
programs.  Through  the  Press  Office, 
directs  all  SSA  press  activities,  and 
initiates  and  maintains  contacts  with 
members  of  the  working  press.  Directs 
the  development  of  information  in 
response  to  requests  from  newspapers, 
radio  and  television  news  departments, 
news  and  general  magazines  and  the 
specialized  press.  Directs  the 
formulation  of  overall  basic  policy  for 
SSA. 

Section  S5. 10    The  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs— (Organization):  The  Office  of 
the  Deputy  Commissioner,  Policy  and 
External  Affairs,  under  the  leadership  of 
the  Deputy  Commissioner,  includes: 

A.  The  Deputy  Commissioner.  Policy 
and  External  Affairs  (S5). 

B.  The  Immediate  Officeof  the  Deputy 
Commissioner,  Policy  and  External 
Affairs  (SSA). 

C.  The  Office  of  Governmental  Affairs 
(S5E). 

D.  The  Office  of  Policy  (S5R). 

Section  S5.20  The  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs — (Functions). 

A.  The  Deputy  Commissioner,  Policy 
and  External  Affairs  (SS)  is  directly 
responsible  to  the  Commissioner  for 
carrying  out  the  ODCPEA  mission  and 
providing  general  supervision  to  the 
Offices  of  Governmental  Affairs  and 
Policy. 

B.  The  Immediate  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs  (SSA)  provides  the  Deputy 
Commissioner  with  staff  assistance  on 
the  full  range  of  his/her  responsibilities. 

C.  The  Office  of  Governmental  Affairs 
(5SE)  plans,  directs  and  implements  a 
program  designed  to  develop  and 
preserve  working  relationships  with  a 
wide  variety  of  national  organizations, 
special  interest  and  advocacy  groups, 
the  news  media,  the  Congress,  other 
Federal  agencies  and  State  and  local 
governments  to  secure  understanding, 
cooperation  and  acceptance  of  SSA 
programs  and  to  provide  avenues  of 
public  participation  in  the 
decisionmaking  processes  of  SSA.  The 
Office  plans,  coordinates,  implements 
and  evaluates  SSA's  nationwide  public 
affairs  program.  The  Office  develops 
programs  and  materials  to  assure  public 
knowledge  and  understanding  of 
protections,  rights  and  responsibilities 
under  programs  administered  by  SSA.  It 
provides  technical  direction  to  SSA  field 
offices  in  the  management  of  their  public 


affairs  activities.  It  publishes  a  varietv 
of  informational  material  to  promote 
effective  information  exchange  with 
SSA  employees. 

D.  The  Office  of  Policy  (S5R)  plans 
and  analyzes  programs  directly 
administered  by  the  Agency.  It 
coordinates  the  development  of  policies 
across  program  lines  to  ensure 
consistency  in  implementation.  The 
Office  broadly  formulates,  issues  and 
interprets  programs  objectives  and 
policy.  It  conducts  the  broad  research 
and  statistical  program  of  the  Agency. 
The  Office  develops,  issues  and  reviews 
all  program  regulations  for  consistency. 
It  also  serves  as  the  focal  point  for 
international  policy  matters. 

Dated:  March  26,  1987. 

Otis  R.  Bowen. 

Secretary  of  Health  and  Human  Services. 
[VR  Doc.  87-7399  Filed  4-2-87:  8:45  am| 

BILUNG  CODE  4190-1 1-M 


Food  and  Drug  Administration 

(Docket  No.  85D-0242  et  al.J 

Regulations  Governing  ttie  Review  and 
Approval  of  New  Drug  and  Antibiotic 
Applications;  Availability  of 
Supplementary  Guidelines 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  12  guidelines  to 
supplement  the  regulations  that  govern 
the  review  and  approval  of  new  drug 
and  antibiotic  marketing  applications. 
The  guidelines  are  intended  to  assist 
applicants  in  complying  with  the 
requirements  of  the  regulations.  The 
guidelines  were  prepared  by  FDA's 
Center  for  Drugs  and  Biologies. 

DATE:  These  guidelines  go  into  effect 
April  3, 1987. 

ADDRESSES:  Until  July  2, 1987,  requests 
for  copies  of  the  guidelines  should  be 
made  in  writing  to  the  Division  of 
Administrative  Management  (HFN-60), 
Center  for  Drugs  and  Biologies,  Food 
and  Drug  Administration,  Rm.  13B-21, 
S600  Fishers  Lane,  Rockville.  MD  20857. 
After  July  2, 1987,  requests  should  be 
made  in  writing  to  the  Legislative, 
Consumer,  and  Professional  Relations 
Branch  (HFN-365),  Center  for  Drugs  and 
Biologies,  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  Requests  should 
identify  the  desired  guidelines  by  their 
names  and  docket  numbers. 

Written  comments  regarding  the 
guidelines  may  be  submitted  to  the 
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Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857.  Comments  should  identify  the 
guidelines  by  their  title  and  docket 
number. 

FOR  FURTHER  INFORMATION  CONTACT. 

SteverfH.  Linger,  Center  for  Drugs  and 
Biologies  (HFN-362).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-295-5049. 

SUPI>t.£MENTARY  INFORMATION:  In  the 
Federal  Register  of  February  22, 1985  (50 
FR  7452),  FDA  revised  the  regulations 
governing  the  approval  for  marketing  of 
new  drugs  and  antibiotic  drugs  for 
human  use.  This  rule,  also  known  as  the 
NDA  Rewrite,  was  intended  to:  (1) 
Assist  drug  manufacturers  in  preparing 
and  submitting  higher  quality 
applications  and  (2)  enable  FDA  to 
review  applications  more  efficiently 
while,  at  the  same  time,  preserving  the 
high  level  of  public  health  protection. 

In  the  NDA  rewrite  regulations,  FDA 
stated  its  intent  to  supplement  the 
regulations  with  detailed  guidelines  to 
provide  applicants  with  information  on 
application  format  and  other  provisions 
of  the  regulations.  In  this  notice,  FDA  is 
announcing  the  availability  of  12  of 
these  guidelines. 

All  of  the  guidelines  that  are  being 
made  available  were  previously  issued 
in  draft  form.  Comments  received  on  the 
drafts  were  carefully  reviewed  and 
considered  in  the  development  of  the 
final  guidelines.  The  comments  and  the 
guidelines  are  available  for  review  in 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857,  under  the  docket  numbers  listed 
below  for  each  guideline. 

The  following  12  guidelines  are  now 
being  made  available: 

1.  "Guideline  for  the  Format  and  Content  of 
the  Summary  for  New  Drug  and  Antibiotic 
Applications"  (Docket  No.  850-0247); 

2.  "Guideline  for  the  Format  and  Content  of 
the  Chemistry,  Manufacturing,  and  Controls 
Section  of  an  Application"  (Docket  No.  85D- 
0243); 

3.  "Guideline  for  the  Format  and  Content  of 
the  Nonclinical/Ptiarmacology /Toxicology 
Section  of  an  Application"  (Docket  No.  85D- 
0244): 

4.  "Guideline  for  the  Format  and  Content  of 
the  Human  Pharmacokinetics  and 
Bioavailability  Section  of  an  Application" 
(Docket  No.  85D-0275); 

5.  "Guideline  for  the  Format  and  Content  of 
the  Microbiology  Section  of  an  Application" 
(Docket  No..  85D-0245): 

6.  "Submission  in  Microfiche  of  the 
Archival  Copy  of  an  Application"  (Docket 
No.  85D-0250); 

7.  "Guideline  on  Formatting.  Assembling. 


and  Submitting  New  Drug  and  Antibiotic 
Applications"  (Docket  No.  85D-0248): 

8.  "Guideline  for  Submitting 
Documentation  for  Packaging  for  Human 
Drugs  and  Biologies"  (Docket  No.  84D-0015); 

9.  "Guideline  for  Submitting 
Documentation  for  the  Stability  of  Human 
Drugs  and  Biologies"  (Docket  No.  84D-0115); 

la  "Guideline  for  Submitting  Samples  and 
Analytic  Data  for  Methods  Validation" 
(Docket  No.  84D-0134); 

11.  "Guideline  for  Submitting  Supporting 
Documentation  in  Drug  Applications  for  the 
Manufacture  of  Drug  Substances"  (Docket 
No.  85D-01W): 

12.  "Guidbline  for  Sabmitting 
Documentation  for  the  Manufacture  of  and 
Controls  for  Drug  Products"  (Docket  No.  85D- 
0078). 

The  guidelines  on  the  presentation 
and  format  of  the  application,  the  first 
five  guidelines  listed,  suggest 
appropriate  ways  to  organize  and 
present  the  required  data  and 
information  in  the  application  summary 
and  in  the  technical  sections  of  the 
application.  Soon.  FDA  will  make  a 
guideline  available  suggesting  ways  to 
present  information  in  the  clinical  and 
statistical  sections  of  a  marketing 
application.  The  availability  of  this 
guideline  will  also  be  announced  in  a 
notice  to  be  published  in  the  Federal 
Register. 

The  guideline  on  "Submission  in 
Microfiche  of  the  Archival  Copy  of  an 
Application"  recommends  procedures 
and  specifications  to  be  followed  when 
an  applicant  chooses  to  submit  the 
archival  copy  of  the  marketing 
application  in  microfiche. 

The  "Guideline  on  Formatting. 
Assembling,  and  Submitting  New  Drug 
and  Antibiotic  Applications"  provides 
general  information  on  (1)  assembling 
the  archival  and  review  copies  of  an 
application.  (2)  organizing  multivolume 
submissions,  and  (3)  submitting 
applications  and  correspondence  to 
appropriate  agency  offices. 

The  lait  five  guidelines  listed  provide 
detailed  recommendations  on  how  to 
meet  the  documentation  requirements 
for  the  chemistry  and  technical  section 
of  an  application.  These  guidelines  also 
address  documentation  requirements  for 
investigational  new  drug  applications 
(IND's). 

Section  10.90(b)  provides  for  the  use 
of  guidefines  to  establish  procedures  of 
general  applicability  that  are  not  legal 
requirements  but  are  acceptable  to  the 
agency.  A  person  who  follows  a 
guideline  can  be  assured  that  his  or  her 
conduct  will  be  acceptable  to  the 
agency.  A  person  may  choose  to  use 
alternative  procedures  even  though  they 
are  not  provided  for  in  the  guideline.  A 
person  Ki^ho  chooses  to  use  an  alternate 


procedure  is  encouraged  to  discuss  the 
matter  with  the  agency  in  order  to 
prevent  an  expenditure  of  money  and 
effort  to  generate  an  application  that  the 
agency  may  later  determine  to  be 
unacceptable. 

These  guidelines  become  effective 
April  3. 1987.  Interested  persons  may 
submit  written  comments  on  the 
guidelines  to  the  Dockets  Management 
Branch  (address  above).  Comments  will 
be  considered  in  determining  whether 
any  future  revisions  to  the  guidelines  are 
warranted.  Comments  should  be  in  two 
copies  except  that  individuals  may 
submit  single  copies.  All  comments 
should  be  identified  with  the  title  of  the 
guideline  and  the  guideline's  docket 
number.  The  guidelines  and  all 
comments  received  on  them  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  March  120, 1987. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  87-7069  Filed  4-2-87;  8:45  am| 

BILUNQ  COOE  416»-01-M 

[Docket  No.  87r-0081] 

Ajay  Chemicals,  Inc.;  Fifing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ajay  Chemicals.  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  calcium  selenite  in 
addition  to  sodiujn  selenite  and  sodium 
selenate  as  a  source  of  nutritional  , 

selenium  in  animal  feeds.  1 

FOR  FURTHER  INFORMATION  CONTACT 
Woodrow  M.  Knight,  Center  for 
Veterinary  Medicine  (HFV-226),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
5362. 

SUPPlf  MENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  2205)  has  been  filed  by 
Ajay  Chemicals.  Inc..  1400  Industry  Rd. 
P.O.  Box  127,  Powder  Springs,  GA 
30073-0127,  The  petition  Proposes  that 
§  573.920  Selenium  (21  CFR  573.920)  be 
amended  to  include  the  use  of  calcium 
selenite  in  addition  to  sodium  selenite 
and  sodium  selenate  as  a  source  of 
nutritional  selenium  in  animal  feeds. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
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agency  finds  thai  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  March  30, 1987. 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  87-7324  Filed  4-2-87;  8:45  amj 

BILUNG  COOe  4160-01-M 


Health  Resources  and  Services 
Administration 

Public  Heatth  Sendee;  AvattabWty  of 
Funds  tor  Communtty  and  Migrant 
Health  Activities 

agency:  Health  Resources  and  Services 

Administration. 

action:  Notice. 

J- 


Summary:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
announcing,  for  Fiscal  Year  (FY)  1987: 
(1)  The  availability  of  approximately 
$400  million  for  community  health  (CH) 
activities  and  approximately  $45.4 
million  for  migrant  health  |MH) 
activities  funded  under  sections  330  and 
329  of  the  Public  Health  Service  Act  (42 
U.S.C.  254c  and  254b)  respectively;  (2) 
within  the  aforementioned  section  330 
funding,  the  availability  of:  (a)  Up  to  $15 
million,  targeted  to  high  need  areas,  for 
new  starts  and  new  expansion 
activities;  (b)  up  to  $3  million  for  grants 
to  provide  technical  and  other  non- 
financial  assistance  under  section 
330(f)(1)  of  the  Act.  and  (c)  $2  million  for 
the  development  of  substance  abuse 
activities  and  linkages  for  the  provision 
of  substance  abuse  prevention, 
treatment,  referral  and/or  foUowup:  (3) 
in  addition  to  the  aforementioned 
funding,  approximately  $17  million  in 
National  Health  Service  Corps  (NHSC) 
funds  will  be  available  to  support  the 
costs  associated  with  NHSC  assignees 
whose  service  have  been  approved  as 
expansions  to  community  and  migrant 
health  center  staffing  (i.e.,  other  than 
replacements);  and  (4)  the  criteria  that 
will  be  used  in  evaluating  applications 
in  FY  1987. 

date:  With  the  exception  of  330(f)(1) 
applications,  continuation  funding 
applications  are  due  120  days  prior  to 
the  expiration  of  the  current  grant 
award;  applications  for  new  starts, 
expansions,  substance  abuse  activities, 
and  new  and  continuation  330if)(l) 
awards  must  be  received  by  June  1, 
1987 


FOR  FURTHER  INH>RMATK>N  CONTACT: 

Application  kits  and  additional 
information  may  be  obtained  from,  and 
completed  applications  should  be  sent 
to,  the  appropriate  Regional  Health 
Administrator  (see  Appendix).  For 
general  information  about  the 
availability  of  funds,  contact  Richard  C. 
Bohrer  (telephone:  (301 )  443-2260). 
SirPPl£MENTARY  INFORMATION: 

Criteria  for  Evaluating  competing  and 
Non-competing  CH/MH  Continuation 
Applicabons 

As  is  the  practice  every  year, 
compliance  with  standard  criteria 
stipulated  in  the  regulations  (42  CFR 
Part  51c  for  CH  and  Part  56  for  MH 
activities)  and  the  performance  of  grant 
recipients  in  using  previously  awarded 
Section  330  aiKl  329  funds  will  be 
carefully  reviewed  in  determining 
whether  continued  Federal  support  will 
be  made  available.  This  year's  reviews 
of  Community  and  Migrant  Health 
Centers  (CHC/MHC)  will  emphasize 
clinical,  governance  and  financial/ 
administrative  expectations  as  set  out 
below: 

(a)  Clinical  (42  CFR  51c.l02(c)(l)(i). 
51C.303  (a)  and  (p),  56.303  (a)  and  (p). 
56.603  (a)  and  (n).  and  56.102(g)(l)(i)).— 
CHCs  and  MH  centers  and  programs 
must  provide  health  services  so  that 
appropriate  services  are  available  and 
accessible  promptly  and  in  a  manner 
which  will  assure  continuity  of  service 
to  the  residents  of  the  center's 
catchment  area.  Primary  health  services 
must  be  provided  for  residents  of  the 
catchment  area;  such  services  include, 
but  are  not  limited  to,  the  diagnostic, 
treatment,  and  other  services  rendered 
by  physicians  and  physician's 
extenders,  perinatal  services,  and  other 
preventive  health  services.  Centers  with 
systems  of  managed  care  (i^.,  those 
which  assure:  (1)  Access  to  primary, 
secondary,  and  tertiary  care:  (2) 
coordination  and  management  of  each 
patient's  care  by  a  specific  provider 
and,  (3)  non-duplicative,  cost-effective 
efforts  by  all  levels  of  care)  will  be 
priorities  for  funding.  In  addition,  a 
center  must  provide  appropriate  staff, 
qualified  by  training  and  experience,  to 
carry  out  the  activities  of  the  center.  In 
considering  which  projects  to  fund,  the 
Secretary  will  consider  whether  a  center 
has:  (1)  A  suitable  number  of  full-time 
providers  on  staff  who  proiade  after 
hours  coverage,  have  hospital  admitting 
privileges  and  hospitaHze  their  patients, 
(2)  a  clinical  or  medical  director  with  the 
authority  and  responsibility  to  lead  a 
clinical  team  that  includes  appropriate 
health  professionals,  and  (3)  a 
recruitment  and  retention  strategy. 


(b)  Governance  (42  CFR  51c.304  and 
56.304) — Each  governing  board  must 
represent  the  population  of  the 
catchment  area,  *vith  center  users 
comprising  a  majority  of  membership  of 
the  board.  Governing  boards  are 
expected  to  be  responsive  to  the 
communities  that  they  serve,  fulfilling  all 
of  the  functions  and  responsibilities 
specified  in  the  legislation  and 
implementing  regulations. 

(c)  Financial/Administrative  (42  CFR 
51c.303(g).  56.303(r)  and  (s),  and 
56,305(a){3))— CHCs  and  MH  centers 
and  programs  must  seek  to  develop  and 
utilize  to  the  greatest  extent  possible 
other  Federal,  State  and  local,  and 
private  resources,  and  must  seek  to 
maximize  non-grant  revenues.  In 
considering  whch  projects  to  fund,  the 
Secretary  will  consider  applicants'  plans 
to  secure  maximum  self  sufficiency  and 
minimize  dependence  upon  and  need  for 
subsequent  CHC  and  MCH  grants. 
Priority  will  be  given  to  centers  that 
demonstrate  use  of  combined  resources 
in  coordinated  health  care  service 
delivery. 

In  order  to  be  funded,  grantees  will  be 
expected  to  demonstrate:  (1)  The  need 
and  demand  for  services  to  be  funded 
with  special  attention  given  to  the  low 
birth  weight  and  infant  mortality  rates 
in  the  catchment  area;  (2)  a  clinical 
system  consistent  with  the  priorities 
mentioned  above;  and,  (3)  financial  and 
administrative  efficiency  in  the 
provision  of  services.  In  order  to  be 
funded  eligible  grantees  (e.g.,  those  with 
functional  quality  assurance,  financial 
and  administrative  systems)  will  be 
expected  to  show  that  they  have  the 
ability  and  commitment  to  increase  the 
number  of  users  from  their  catchment 
areas. 

To  determine  the  level  of  funding  to 
be  awarded,  each  grantee's  entire 
section  330  and/or  329  financed  program 
will  be  thoroughly  reviewed  using  a 
zero-based  assessment  process.  These 
assessments  will  be  used  to  ascertain 
the  need  for  the  services  and  to  assure 
that  costs  of  providing  the  services  and 
the  revenues  generated  are  acceptable. 
The  reviews  will  incorporate  all  of  the 
considerations  listed  in  42  CFR  51cJ05 
for  CH  grantees  and  42  CFR  56.305  or 
56.604.  as  appropriate,  for  MH  grantees, 
analyzing:  (1)  The  population  to  be 
served;  (2)  the  services  to  be  provided; 
and  3)  the  first  and  third  party  revenues 
which  can  be  expected  to  be  generated 
in  that  community  and  State  for  the 
services  provided. 
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Criteria  for  Evaluating  New  and 
Expansion  CH/MH  Applications 

Applications  for  funding  of  "new 
starts"  for  CHCs  and  MH  centers  and 
programs  will  be  evaluated  in 
accordance  with  the  criteria  set  forth  in 
42  CFR  51C.305  for  CH  and  §§  56.305  and 
56.604  for  MH  activities.  Emphasis 
during  grant  evaluation  will  be  placed 
on  the  extent  to  which  the  need  for 
health  services  will  be  addressed, 
particularly  for  areas  in  need  of 
improved  perinatal  systems,  it  should  be 
noted  that  migrant  health  "centers  and 
"programs"  have  different  requirements 
under  the  authorizing  legislation  and  the 
regulations:  Migrant  health  centers  must 
offer  a  full  range  of  specified  primary 
and  supplemental  services  and  serve  a 
high  impact  area  (section  329)d)(l)(A)  of 
the  PHS  Act  and  42  CFR  Part  56,  Subpart 
(C);  migrant  health  "programs"  may  be 
funded  in  areas  where  there  is  no 
migrant  health  center  and  in  which  not 
more  than  4,000  migratory  agricultural 
workers  and  their  families  reside  for 
more  than  two  months,  with  a  more 
limited  range  of  services  required  than 
offered  by  migrant  health  centers 
(section  329)(1)(B)  of  the  PHS  Act  and  42 
CFR  Part  56,  Subpart  F). 

Proposals  for  the  expansion  of 
activities  of  existing  grantees  may 
include,  but  are  not  limited  to.  the 
establisment  of  satellite  clinics,  the 
expansion  of  service  capacity,  and 
related  activities  directed  toward  the 
expansion  and  the  improvement  of  the 
delivery  of  services,  such  as  improved 
financial  management,  planning, 
marketing,  outreach  activities,  and 
perinatal  systems.  Expansion  dollars 
will  fund  specific  investments  in  capital, 
prepaid  or  other  activities  that  are  both 
significant  components  of  strategic 
plans  and  mutual  Bureau  of  Health  Care 
Delivery  and  Assistance,  State,  local 
and/or  grantee  priorities.  The  extent  to 
which  applicants  for  expansion  funds 
have  or  plan  to  develop  cooperative 
linkages  and  arrangements  with  other 
health  care  organizations,  such  as 
through  rural  consortia  and  urban 
networks,  will  be  considered  as 
applications  are  reviewed.  See  42  CFR 
51c.305(i)  and  (j).  56.305(a)(6)  and  (7)  and 
56.604(a)(2)(iii)  and  (iv). 

Criteria  for  Evaluating  Applications  to 
Provide  Technical  and  Other  Non- 
rinancial  Assistance  under  Section 
330(f)(1) 

A  full  explanation  of  the  basis  of 
which  applications  will  be  reviewed  is 
included  in  the  Federal  Register  Notice, 
Volume  50,  Number  130,  Monday,  July  8. 
1985.  page  27851.  In  addition,  the 
performance  of  grant  recipients  in  using 


previously  awarded  section  330(f)(1) 
funds  will  be  considered  in  determining 
whether  Federal  support  will  be  made 
available  to  continuation  applicants. 

Criteria  for  Evaluating  Requests  for 
Funding  of  Substance  Abuse  Activities 

Substance  abuse  funding  is  to  be 
awarded  to  CHC/MHC  grantees  to 
develop  activities  and  linkages  with  the 
State  alcohol  and  drug  agency  and  local 
substance  abuse  programs  for  the 
provision  of  services  to  high  risk  CHC/ 
MHC  patients.  Awards  are  expected  to 
range  from  $25,000  to  $50,000.  The  funds 
are  not  to  be  used  to  supplant  existing 
substance  abuse  resources  but  should 
be  used  to  develop  new  or  expanded 
services. 

EligibBity  for  these  funds  requires 
meeting  one  of  the  following  criteria 

(1)  CHCs/MHCs  located  in  high  need 
areas  which  are  not  currently  providing 
adequate  substance  abuse  services 
either  directly  or  through  linkages  with 
local  substance  abuse  programs.  These 
centers  must  have  well  established 
primary  care  systems  and  be  in 
compliance  with  administrative, 
governance  and  clinical  requirements. 

(2)  State  or  Regional  primary  care 
associations  which  demonstrate  their 
abilitt  to  plan,  develop,  and  implement 
a  substance  abuse  program  in  a  high 
need  $rea(s)  in  collaboration  with  local 
CHCs/MHCs  and  other  public  and 
private  substance  abuse  programs. 

Eligibility  for  entities  to  receive  funds 
undec  this  category  is  based  on  the 
provisions  of  section  330(f)(1)  of  the  PHS 
Act.  authorizing  awards  to  entities 
which  will  provide  a  broad  range  of 
technical  assistance  to  CHCs/MHCs.  A 
full  explanation  of  the  basis  on  which 
applications  will  be  reviewed  is 
included  in  the  Federal  Register  Notice. 
Volume  50,  July  8, 1985,  page  27851. 

The  substance  abuse  funds  will  be 
used  to  support  programs  that  provide 
the  following  types  of  services:  patient 
and  Community  education;  in-service 
staff  training;  early  detection  of  high  risk 
clients;  and,  referral  and  followup  to 
treatment.  (Due  to  funding  limitations, 
most  treatment  services  will  be  provided 
by  referral  instead  of  direct  support 
under  this  initiative.)  Critical  elements 
of  the  activities  are:  (1)  Linkage(s)  with 
State  alcohol  and  drug  agency  and  local 
substance  abuse  resources;  (2)  how  the 
program  services  are  to  be  organized 
and  administered  by  an  appropriately 
trainied  professional  whose  primary  time 
is  dedicated  to  the  effort;  and.  (3)  the 
specific  services  that  will  be  provided. 
Also,  applicants  must  include  letter(s)  of 
commitment  from  all  proposed  parties. 


Applicants  are  urged  to  consult  with 
their  regional  program  consultant  and 
State  alcohol  and  drug  agency  in 
developing  their  applications. 

Executive  Order  12372 

All  grants  to  be  awarded  under  this 
notice  are  subject  to  the  provisions  of 
Executive  Order  12372.  as  implemented 
by  45  CFR  Part  100.  which  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  by 
DHHS  (standard  DHHS  Form  No.  424) 
will  contain  a  listing  of  States  which 
have  chosen  to  set  up  such  a  review 
system  and  will  provide  a  point  of 
contact  in  the  States  for  that  review. 
Applicants  are  to  contact  their  State 
single  point  of  contact  and  follow  their 
instructions  for  the  review  of 
applications. 

In  the  OMB  Catalog  of  Federal 
Domestic  Assistance,  the  Community 
Health  Center  program  is  listed  as 
Number  13.224;  the  Migrant  Health 
Center  program  is  Number  13.246;  and 
the  Technical  and  Other  Non-financial 
Assistance  to  Community  Health 
Centers  is  Number  13.129. 

Dated:  March  30. 1987. 
David  N.  Sundwall,  M.D., 
Administrator. 

Appendix:  (RHA's) 

Regional  Health  Administrators 

Edward  ).  Montminy.  Regional  Health 
Administrator,  DHHS-Region  I.,  John  F. 
Kennedy  Federal  Building,  Boston, 
Massachusetts  02203,  (617)  565-1426 

Vivian  Chang.  M.D..  Regional  Health 
Adminislrator,  DHHS  Region  II.  26  Federal 
Plaza.  Now  York,  New  York  10278.  (212) 
264-2560 

William  Lassek,  M.D.,  Regional  Heath 
Administrator,  DHHS  Region  111,  P.O.  Box 
13716,  Philadelphia,  Pennsylvania  19101, 
(215)  596-6637 

John  Whitney.  Acting  Regional  Health 
Adminislrator,  DHHS  Region  IV,  101 
Marietta  Tower,  Suite,  1202,  Atlanta. 
Georgia  30323.  (404)  221-2316 

E.  Frank  EBis,  M.D.  Regional  Health 

Administrator.  DHHS  Region  V,  300  South 
Wacker  Drive,  Chicago,  Illinois  60606,  (312) 
353-1383 

John  M.  Dyer,  M.D.,  Regional  Health 
Adminislrator.  DHHS  Region  VI,  1200  Main 
Tower  BLilding.  Dallas.  Texas  75202.  (214) 
767-3879 

Mr.  Youn  Bock  Rhee.  Regional  Health 
Administrator.  DHHS  Region  VII,  601  East 
12th  Street,  Kansas  City,  Missouri  64106. 
(816)  374-3291 

Audrey  H.Nora,  M.D..  Regional  Health 
Administrator.  DHHS  Region  VIII,  1961 
Stout  Street.  Denver,  Colorado  30294.  (303) 
833-616;  1 


Federal  Register  /  Vol.  52.  No.  64  /  Friday.  April  3.  1987  /  Notices 


10823 


Shendan  L  Wemslein.  M.D..  ReRional  Health 
Administrator.  DMHS  Region  IX.  50  United 
Nations  Plaza.  San  Francisco.  California 
34102.  (415)  556-5810 

Ms  Dorothy  H.  Mann.  Regional  Health 
Administrator.  DHHS  Region  X  2901  Third 
Avenue.  Mail  Slop  405.  Seattle. 
Washington  98121.  (206)  442-0*30 

|FR  Doc.  87-7395  Filed  4-2-87;  8:45  ami 
BIU.ING  CODE  4160-15-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

INV-930-07-4332-09;  FES  87-141 

Availabflrty  of  Final  Envfronmental 
Impact  Statement;  Qark  County 
wndemess.  Las  Vegas  District,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  final 
environmental  impact  statement  (EIS) 
on  the  wilderness  recommendations  for 
Clark  County.  Las  Vegas  District 
Nevada. 

summary:  This  EIS  assesses  the 
environmental  consequences  of 
managing  seven  Wilderness  Study 
Areas  (WSAs)  as  wilderness  or 
nonwildemess.  The  alternatives 
analyzed  included:  (1)  A  No 
Wilderness/No  Action  alternative  for 
each  WSA,  (2)  an  All  Wilderness 
alternative  for  each  WSA.  and  (3)  a 
Partial  Wilderness  alternative  for  each 
WSA. 

The  names  of  the  WSAs  analyzed  in 
the  EIS,  their  total  acreage,  and  the 
proposed  action  for  each  are  as  follows: 


WSA 


Acres 
suitable 


-i- 


Acres 

fKjnsufta- 

ble 


36,850 
40,275 


Arrow  Canyon  Range 

WSA 

Muddy  Mountains 

WSA _.. 

Ml,  Sterling  WSA 

LaMadre  Mountains 

WSA >  34,010 

Pine  Creek  WSA !     ••*  22.652 

North  McCUIough 

Mtns  WSA _. 

Soutti  McCullougti 

Mtns  WSA 


Total. 


19,558 


32,853 

59,320 
29.375 

22.957 
1.966 

47,166 

37,065 


153.345        230,702 


'  Includes  285  acres  of  US  Forest  Service 
lands  added  to  the  ongmal  WSA  tor  wilder- 
ness study. 

'  Includes  618  acres  of  BLM  lands  outswJe 
the  orrgtnal  WSA  txjundary. 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 


Interior  to  the  President  and  from  the 
President  to  the  Congress.  The  final 
decision  on  wilderness  designation  rests 
with  Congress.  In  any  case,  no  final 
decision  on  these  proposals  can  be 
made  by  the  Secretary  during  the  30 
days  following  the  filing  of  this  EIS.  This 
complies  with  the  Council  on 
Environmental  Quality  Regulations.  40 
CFR  1506.10B{2). 

SUPPLEMENTARY  INFORMATION:  A  limited 

number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Manager.  State  Line  Resource  Area,  P.O. 
Box  26569,  Las  Vegas.  NV  89126.  or  call 
(702)  388-6627.  Copies  are  also  available 
for  inspection  at  the  following  locations: 
Department  of  the  Interior,  Bureau  of 

Land  Management,  18th  «  C  Street 

NW.,  Washington,  DC  20240 
Bureau  of  Land  Management.  Nevada 

State  Office.  850  Harvard  Way,  P.O. 

Box  12000,  Reno.  NV  89520 
Bureau  of  Land  Management,  Las  Vegas 

District,  4765  W.  Vegas  Drive,  P.O. 

Box  26569,  Las  Vegas,  NV  89129. 

FOR  FURTHER  mFORMATION  CONTACT. 

Stephen  A.  Mellington.  EIS  Team 
Leader,  at  4765  W.  Vegas  Drive  or  Las 
Vegas  District,  P.O.  Box  26569.  Las 
Vegas.  NV  89126. 

Dated:  March  26,  1987. 

Bruce  Blanchard, 

Director.  Office  of  EnvironmenLal Project 
Review. 

|FR  Doc.  87-7158  Filed  4-2-87;  8:45  am] 
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Minerals  Management  Service 

Outer  Continental  Sfielf  Advisory 
Board— Policy  Committee;  Notice  and 
Agenda  for  Meetir>g 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463, 
5  U.S.C.  App.  1,  and  the  Office  of 
Management  and  Budget's  Circular  No. 
A-63,  Revised.  The  Policy  Committee  of 
the  Outer  Continental  Shelf  (OCS) 
Advisory  Board  will  meet  during  the 
period  8  a.m.  to  5:15  p.m..  May  6, 1987, 
and  8  a.m.  to  5  p.m..  May  7, 1987,  at  the 
Sheraton  Palace  Hotel  in  San  Francisco, 
California  (415-392-8600). 

The  meeting  will  cover  the  following 
principal  subjects; 
May  6 

•  National  Energy  PoMcy 

•  Averting  Future  Energy  Crises 

•  Restrictions  on  Export  of  Alaskan 
Crude 

•  Leasing  in  the  Arctic  National 
Wildlife  Refuge 

•  5- Year  OCS  Oil  and  Gas  Leasing 


Program 
May  7 

•  Marine  Mining:  Status  Report 

•  Regulatory  and  Industrj'  Efforts  to 
Control  Waste  Disposal  From 
Platforms  Into  the  Ocean 

•  Update  on  California  OCS 
Activities 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to 
the  Committee.  Such  request  should  be 
made  no  later  than  April  15, 1987.  to  the 
OCS  Policy  Committee.  Minerals 
Management  Service,  Department  of  the 
Interior,  18th  &  C  Streets,  NW.,  Room 
4230.  Washington,  DC  20240. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  contact  the  Executive 
Secretary,  John  B.  Rigg.  at  202-343-3530. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
copying  at  the  Minerals  Management 
Service,  Department  of  the  Interior,  18th 
&  C  Streets,  NW.,  Room  4230, 
Washington,  DC  2024O 

Dated:  March  31. 1987. 
Carolita  Kallaur, 

Deputy  Associate  Director  for  Offshore 

Minerals  Management 

|FR  Doc  87-7438  Rled  4-2-87:  8:45  am| 

BIUJN6  COO€  Mte-MfMI 


National  Park  Service 

Appatacttian  National  Scenic  Trail 
Advisory  CouncH;  Cancellation  of 
Meeting 

The  meeting  of  the  Appalachian 
National  Scenic  Trail  Advisory  Council 
planned  for  April  10  (52  FR  9550,  March 
25,  1987)  in  Harpers  Ferry.  West 
Virginia,  has  been  cancelled.  A  new 
meeting  date  will  be  announced  at  least 
15  days  in  advance  of  the  meeting. 

Dated:  March  27,  1987. 
David  A.  Richie, 
Project  Manager. 

[FR  DiK.  87-7321  Filed  4-2-87:  8:45  am) 
BILLING  CODE  431»-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

{Finance  DocJcet  No.  30142  (Sub-No.  3)| 

Southern  Raihway  Company  and 
Virginia  and  Southwestern  Railway  Co. 
Exemptiori;  Extension  of  Lease 

Southern  Railway  Company  (SRC)  has 
leased  and  operated  the  properties  of  its 
wholly  owned  subsidiary',  Virginia  and 


inR24 
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Southweslern  Railway  Company  (VSW), 
consisting  of  approximately  100  miles  of 
railroad  line  in  Tennessee  and  Virginia, 
by  virtue  of  a  1958  lease,  two  l-year 
extensions  previously  granted  by  the 
Commission,  and  one  2-year  extension 
previously  granted  by  the  Commission. 
The  last  extension  expired  by  its  terms 
on  March  14. 1987."  The  two  railroads 
are  continuing  to  consider  a  merger,  and 
have  agreed  to  a  2-year  extension  of  the 
lease  (until  March  14. 1989).  SRC  and 
VSW  filed,  on  March  6. 1987.  a  notice  of 
exemption,  under  49  CFR  1180.2(d)(3) 
and  (4),  for  the  2-year  extension.'' 

This  transaction  falls  within  the  class 
of  transactions  that  are  exempt  from  the 
prior  review  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(3).  which 
exempts  transactions  within  a  corporate 
family  that  do  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family.  See  also  49 
CFR  1180.2(d)(4).  which  exempts 
renewal  of  leases  and  any  other  matters 
where  the  Commission  has  previously 
authorized  the  transaction  and  only  an 
extension  in  time  is  involved. 

As  a  condition  to  the  use  of  this 
exemption,  any  rail  employees  affected 
by  this  transaction  shall  continue  to  be 
protected  pursuant  to  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate.  354  I.C.C. 
732  (1978)  and  360  I.C.C.  653  (1980). 

Decided:  March  27. 1987. 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  87-7423  Filed  4-2-87;  8:45  am] 
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'  See  Finance  Docket  No.  30142  (Sub-No.  2). 
Si>ulhern  Railway  Company  and  Virginia  and 
Southwestern  Railway  Company — Exemption — 
Extension  of  l^ase  (not  printed),  served  March  19. 
1985. 

'  At  the  time  of  the  issuance  of  the  notice  of 
exemption  in  Finance  Docket  No.  .10142  (Sub-No.  2), 
supra,  served  March  19. 1985.  and  for  about  18 
months  thereafter,  all  of  VSW's  properties  were 
operated  by  SRC.  However,  pursuant  to  a  notice  of 
exemption  served  September  5. 1986,  a  portion  of 
VSW's  properties  are  now  operated  by  a  third 
afTihated  railroad.  Norfolk  and  Western  Railway 
Company  (NW).  NW.  like  SRC.  is  controlled  by 
Norfolk  Southern  Corporation,  a  holding  company. 
The  VSW  properties  now  operated  by  NW  are 
VSW's  St.  Charles  Branch  between  Appalachia  (MP 
O.OT.  MP  1.7T)  and  St.  Charles  (MP  23.0TBI, 
including  all  related  branches,  and  that  portion  of 
VSW's  Appalachia-Big  Stone  Gap  line  between  MP 
O.OT  and  MP  3.36T  necessary  for  NW  to  serve  the 
St.  Charles  Branch  and  the  coal  transloader  at 
Appalachia.  VA.  See  Finance  Docket  No.  30874, 
Norfolk  and  Western  Railway  Company — 
Operation  E\en)plion — Interstate  Railroad 
Company  and  Virginia  and  Southwestern  Railway 
Company  (not  printed),  served  September  5.  1986. 


(Finance  Docket  No.  309981 

Stone  Container  Corp.;  Control 
Exemption 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505. 
the  Interstate  Commerce  Commission 
exempts  Stone  Container  Corporation 
(Stone)  from  the  requirements  of  49 
U.S.C.  11343  for  the  acquisition  by  Stone 
of  control  of  Southwest  Forest 
Industries.  Inc.  (Southwest),  a  corporate 
entity  holding  motor  carrier  authority, 
and  in  turn  of  Atlanta  &  St.  Andrews 
Bay  Railway  Company  and  the  Apache 
Railway  Company,  both  subsidiaries  of 
Southwest,  subject  to  employee 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  April  13. 1987.  Petitions  to  reopen 
must  be  filed  by  April  23. 1987. 
ADDRESSES:  Send  petitions  referring  to 
Finance  Docket  No.  30998  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Ronald  S. 
Flagg.  1722  Eye  Street,  NW.. 
Washington.  DC  20006 

FOR  FURTHER  INFORMATION  CONTACr. 
Joseph  H,  Dettmar.  (202)  275-72445. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(DC  M^ropolitan  area)  or  toll  free  (800) 
424-5400. 

Decided:  March  30, 1987. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Lamboley,  Commissioners 
Slerrett.  Andre,  and  Simmons, 
Noreta  B.  McGee. 
Secretaiy. 
|FR  Doc.  87-17424  Filed  4-2-87;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Attorney  General 

Certification  of  the  Attorney  General, 
Victoria  County,  TX 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended, 
42  U.SjC.  1973d.  I  hereby  certify  that  in 
my  ju{%ment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guararrtees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 


Constitution  of  the  United  States  in 
Victoria  County,  Texas.  This  county  is 
included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Diredtor  of  the  Census  made  on 
September  la  1975,  under  Section  4(b) 
of  the  Voting  Rights  Act  of  1965  and 
published  in  the  Federal  Register  on 
September  23, 1975  (40  FR  43746). 
Edwin  Meese  HI,  '  I 

Attorney  General  of  the  United  States. 
March  31. 19871 

[FR  Doc.  87-7519  Filed  4-2-87:  8:45  am| 
BILUNG  CODE  4410-01-M 


Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Application;  Mallinckrodt,  Inc. 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  prior  to 
issuing  a  registration  under  this  section 
to  a  bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II,  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  the  Attorney  General 
shall  provide  manufacturers  holding 
registrations  for  the  bulk  manufacture  of 
the  substance  an  opportunity  for  a 
hearing.  | 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  14. 1987. 
Mallinckrodt,  Inc..  Department  C.B., 
Mallinckrodt  and  Second  Streets,  St. 
Louis,  Missouri  63147,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  an  importer  of  the 
basic  classes  of  controlled  substances 
listed  belowr. 


Dnjg 


Sctiedulc 


Raw  opium  (9600^ 

Opiom  plant  fomi<9650) 

Concentrate  ol  p<|)py  straw  (9670).. 


Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk        | 
manufacturer  of  these  basic  classes  of  i 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator,    . 
Drug  Enforcement  Administration,  | 

United  States  Department  of  Justice, 
1405  I  Street  NW.,  Washington,  DC       | 
20537.  Attention:  DEA  Federal  Register 


Representative  (Room  1112).  and  must 
be  filed  no  later  than  May  4, 1987. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d).  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(i).  21  U.S.C.  823(a).  and  21  CFR 
1311.42  (a),  (b).  (c).  (d).  (e)  and  (f)  are 
satisfied. 

Dated:  March  26. 1987. 
Gene  R.  Haislip, 

Di'puty  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  87-7373  Filed  4-2-87:  8:45  am) 
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Importation  of  Controlled  Substances; 
Application;  McNeilab,  Inc. 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  prior  to 
issuing  a  registration  under  this  section 
to  a  bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II,  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  the  Attorney  General 
shall  provide  manufacturers  holding 
registrations  for  the  bulk  manufacture  of 
the  substance  an  opportunity  for  a 
hearing. 

Therefore,  in  accordance  with 
§  1311.42  ofTitle  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  21, 1987, 
McNeilab.  Inc.,  DBA  First  State 
Chemical  Company  Inc.,  803  East  Fourth 
Street,  Wilmington,  Delaware  19801, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 
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Drug 


Sctie<tute 


Raw  opium  (9600) || 

Concenirale  ol  poppy  straw  (9670) II 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 


accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  Slates  Department  of  Justice. 
1405  I  Street.  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  May  4, 1987. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a).  21  U.S.C.  823(a).  and  21  CFR 
1311.42  (a),  (b).  (c),  (d),  (e)  and  (f)  are 
satisfied. 

Dated:  March  26. 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  87-7374  Filed  4-2-87:  8:45  am) 
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Importation  of  Controlled  Substances; 
Application;  Penick  Corp. 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  prior  to 
issuing  a  registration  under  this  section 
to  a  bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II,  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  the  Attorney  General 
shall  provide  manufacturers  holding 
registrations  for  the  bulk  manufacture  of 
the  substance  an  opportunity  for  a 
hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  15, 1987,  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street  NW..  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  May  4, 1987. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42(b).  (c).  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  1 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a).  21  U.S.C.  823(a).  and  21  CFR 
1311.42(a).  (b).  (c).  (d).  (e)  and  (f)  are 
satisfied. 

Dated:  March  26. 1987. 

Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  87-7375  Filed  4-2-87:  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Application;  McNeilab, 
Inc. 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  January  21, 1987. 
McNeilab.  Inc..  DBA  First  State 
Chemical  Company  Inc..  803  East  Fourth 
Street.  Wilmington.  Delaware  19801, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Raw  opium  (9600) 

Opium  plant  lorm  (96S0) 

Concentrate  of  poppy  straw  (9670) 


Schedule 


Drug 

Schedule 

Codeme  (9050) 

Difiydrocodetne  (9120) „ 

Oxycortone  (9i«3) - „ „.... 

Mydrocoaone  (9193) _.    

Morptiine  (9300) 

Thetjaine  (9333) 
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Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  justice, 
1405  I  Street.  NW..  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  May  4, 1987. 

Dated:  March  26, 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  87-7376  Filed  4-2-87;  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Application;  Penick  Corp. 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  February  12, 1987, 
Penick  Corporation,  158  Mount  Olivet 
Avenue,  Newark,  New  Jersey  07114, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Ptwlcodine  (9314) 

Mptiacelylmethadot  (9603).. 
Co<Jeioe  (9050) 


Dihydfocodeme  (9120)  — — 

Oxycodone  (91  *3) - - 

Ophenoxylate  (9170) 

Ethylmofpfiine  (9190) 

Hydrocodone  (9193) 

Petrnditw  (mependine)  (9230) -.... 

Methadone  (9250) 

Melhadone-lntermediate.    4.cyano-2.dintethy- 
larrano-4.  4.d<>henyt  butane  (92S4). 

Morphine  (9300) _ 

Thebame  (9333) 

OjiMTi  exlrads  (9610) 

Opium  Hud  (9620) - 

TkKture  ol  opium  (9630) 

Powdered  opium  (9639) __ 

Gr^wlaled  opum  (9640) 

Mixed  alkaloids  ot  opium  (9648) 

Concentrate  of  poppy  straw  (9670) 

Phenazocine  (9715( - 

Fentanyl  (9801 ) 


Schedule 


CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  1  Street,  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  May  4, 1987. 

Dated:  March  26, 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversiar  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  87-7377  Filed  4-2-87;  8:45  am) 
BIUJNG  ODOC  4410-09-M 


Manufacturer  of  ControHed 
Substances;  Application;  Stepan 
Chemical  Co. 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  February  12, 1987. 
Stepan  Chemical  Company,  Natural 
Products,  100  West  Hunter  Avenue. 
Maywood.  New  Jersey  07607,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 


Drug 


Cocaine  (aWI).... 
Ecgonine  (9180).. 


Scfiedule 


Manufacturer  of  Controlled 
Substances;  Registration;  Upjotin  Co. 

By  Notice  dated  January  28, 1987,  and 
published  in  the  Federal  Register  on 
February  5, 1987;  (52  FR  3719).  Upjohn 
Company,  7171  Portage  Road, 
Kalamazoo,  Michigan  49001,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 
1405  I  Street,  NW.,  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filad  no  later  than  May  4. 1987. 

Datgd:  March  26, 1987. 
Gene  B.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion,  Drug  Enforcement  Administration. 
|FR  Doc.  87-7378  Filed  4-2-87;  8:45  am] 
BILLINd  CODE  44KMM-M 


Drug 


^.5-dlmettx)xyamp^etamlne  (7396) 

Methamphetamnei,    its    salts,    isomers    and 
salts  o«  Its  isomers  (1 105). 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  26, 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Captrol.  Drug  Enforcement 

AdministratHpn. 

[FR  Doc.  87-7379  Filed  4-2-87;  8:45  am]     , 

BILUNG  COOE  «410-0»-M 


DEPARTMENT  OF  LABOR  I 

Employment  and  Training 
Administration 

[TA-W-18,448,etal.l  " 

Dana  Corp.,  Spicer  Axle  Division,  New 
Castle,  IN;  Dismissals  of  Applications 
for  Reconsideration 

Pursuant  to  29  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  Dana  Corporation,  Spicer 
Axle  Division,  New  Castle.  Indiana: 
I.R.I.  International,  Pampa,  Texas;  Essex 
Shoe  Trimming  Company,  Haverhill, 
Massachusetts  indicated  that  the 
applicatioQs  contained  no  new 
substantial  information  which  would       | 
bear  importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 
XA-W-18/M8;  Dana  Corporation,  Spicer 

Axle  Division,  New  Castle,  Indiana 

(March  24, 1987) 
TA-W-18,815;  I.R.I.  International. 

Pampa,  Texas  (March  20. 1987)        i 


TA-W-18.538:  Essex  Shoe  Trimming 
Company.  Haverhill,  Massachusetts 
(March  20, 1987). 

Signed  at  Washington,  DC  this  26th  day  of 
March  1987. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  87-7327  Filed  4-2-87;  8:45  am] 

BILLING  CODE  4510-30-M 


(TA-W-18,197  et  al.l 

Emerald  Mines  Corp.;  Waynesburg,  PA; 
Dismissals  of  Applications  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
trade  Adjustment  Assistance  for 
workers  at  the  Emerald  Mines 
Corporation,  Waynesburg, 
Pennsylvania;  Emerald  Services, 
Incorporated,  Titusville,  Pennsylvania; 
Charles  E.  Mayfield  Company, 
Princeton,  Louisiana  indicated  that  the 
applications  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 
TA-W-18,197:  Emerald  Mines 

Corporation,  Waynesburg, 

Pennsylvania  (March  24, 1987) 
TA-W-18.962;  Emerald  Services, 

Incorporated,  Titusville,  Pennsylvania 

(March  24, 1987) 
TA-W-18,821;  Charles  E.  Mayfield 

Company,  Princeton.  Louisiana 

(March  24, 1987). 

Signed  at  Washington,  DC  this  26lh  day  of 
March  1987. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

jFR  Doc.  87-7330  Filed  4-2-87;  8:45  am| 
BILLING  CODE  4S10-30-M 


(TA-18,503J 

Tenneco  Oil  Co.;  Exploration  and 
Production  Division,  Houston,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

TA-W-18.503A  San  Antonio.  Texas 

TA-W-18.503B  Bakersfield,  California 

TA-W-18.503C  Englewood.  Colorado 

TA-W-18.503D  Oklahoma  City,  Oklahoma 

TA-W-18.503E  Lafayette.  Louisiana 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  December  23, 1986 
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applicable  to  all  workers  of  Tenneco  Oil 
Company,  Exploration  and  Production 
Division,  Headquartered  in  Houston, 
Texas.  The  certification  notice  was 
published  in  the  Federal  Register  on 
January  21,  1987  (52  FR  2306). 

Based  on  new  information  furnished 
to  the  Department,  the  certification 
notice  is  amended  to  properly  reflect  the 
correct  worker  group.  All  workers  at 
Tenneco  Oil  Company's  Exploration  and 
Production  Division  man  and  operate 
properties  in  ten  to  fifteen  states  but 
report  to  Tenneco  Oil  Company's  offices 
in  the  above  mentioned  five  states. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  the  Exploration  and 
Production  Division  of  the  Tenneco  Oil 
Company.  The  amended  notice 
applicable  to  TA-W-18,503  is  hereby 
issued  as  follows: 

"All  workers  of  Tenneco  Oil 
Company,  Exploration  and  Production 
Division,  Houston,  Texas:  San  Antonio, 
Texas;  Bakersfield,  California; 
Englewood,  Colorado;  Oklahoma  City, 
Oklahoma  and  Lafayette,  Louisiana  who 
became  totally  or  partially  separated 
from  employment  on  or  after  October  13, 
1985  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  DC.  this  23rd  day  of 
March  1987. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services.  U/S. 

|FR  Doc.  87-7329  Filed  4-2-87:  8:45  am] 
BILLING  CODE  4S10-30-M 


[TA-W- 19,222] 

Geissler  Knitting  Mills,  Inc.;  Hazleton, 
PA;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  3. 1987  in  response  to 
a  worker  petition  received  on  March  2, 
1987  which  was  filed  on  behalf  of 
workers  at  Geissler  Knitting  Mills, 
Incorporated,  Hazleton,  Pennsylvania. 
The  workers  produce  sweatshirts, 
sweatpants,  t-shirts  and  tanktops. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose:  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  25lh  day  of 
March  1987. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

jFR  Doc.  87-7328  Filed  4-2-87;  8:45  am| 

BILLING  CODE  4510-30-M 


Federal-State  Unemployment 
Compensation  Program;  Extended 
Benefits;  New  Extended  Benefit  Period 
in  the  State  of  Idaho 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in 
Idaho,  effective  on  March  15, 1987.  and 
remaining  in  effect  for  at  least  13  weeks 
after  that  date. 

Background 

The  Federal-State  extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal  State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  Part  615  of 
Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Part  615). 

Each  State  unemployment 
compensation  law  provides  that  there  is 
a  State  "on"  indicator  (triggering  on  an 
Extended  Benefit  Period)  for  a  week  if 
the  head  if  the  State  employment 
security  agency  determines  that,  for  the 
period  consisting  of  that  week  and  the 
immediately  preceding  12  weeks,  the 
rate  of  insured  unemployment  in  the 
State  equaled  or  exceeded  the  State 
trigger  rate.  The  Extended  Benefit  Period 
actually  begins  with  the  third  week 
following  the  week  for  which  there  is  an 
"on"  indicator  in  the  State.  A  benefit 
period  will  be  in  effect  for  a  minimum  of 
13  weeks,  and  will  end  the  third  week 
after  there  is  an  "off  indicator. 

Determination  of  an  "on"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State,  for  the  13- 
week  period  ending  on  February  28, 
1987,  equals  or  exceeds  6  percent,  so 
that  for  that  week  there  was  an  "on" 
indicator  in  the  State. 

Therefore,  a  new  Extended  Benefit 
Period  commenced  in  the  State  with  the 
week  beginning  on  March  15, 1987.  This 
period  will  continue  for  no  less  than  13 
weeks,  and  until  three  weeks  after  a 
week  in  which  there  is  an  "off'  indicator 
in  the  State. 
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Information  for  Claimants 

The  duration  of  extended  benefits 
payable  in  the  Extended  Benefit  Period, 
and  the  terms  and  conditions  on  which 
they  are  payable,  are  governed  by  the 
Act  and  the  State  unemployment 
compensation  law.  The  State 
employment  security  agency  will  furnish 
a  written  notice  of  potential  entitlement 
to  extended  benefits  to  each  individual 
who  has  established  a  benefit  year  in 
the  State  that  will  expire  after  the  new 
Extended  Benefit  Period  begins.  20  CFR 
615.13(d)(1).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhausts  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Period.  20  CFR  615.13(d)(2). 

Persons  who  believe  they  may  be 
entitled  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  employment  service  office 
or  unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington.  DC.  on  March  27, 
1987. 

Roberts  T.  |ones. 

Deputy  Assistant  Secretary  of  Labor 
|FR  Doc.  87-7405  Filed  4-2-87:  8:45  am| 
BILLING  CODE  4510-30-M 


Federal-State  Unemployment 
Compensation  Program;  Extended 
Benefits;  Ending  of  Extended  Benefit 
Period  in  the  State  of  Louisiana 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  Louisiana,  effective  on  March  14, 
1987. 


Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Part  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
reaches  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  unemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "ofF'  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  began. 

An  Extended  Benefit  Period 
commenoed  in  the  State  of  Louisiana  on 
May  18, 1986,  and  has  now  triggered  off. 

Determination  of  an  "ofP'  Indicator 

The  heed  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
February  21, 1987,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "off  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  en^ling  March  14, 1987. 


Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  Part  615  of 


Informafion  for  Claimants 

The  State  employment  security 
agency  will  finish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits.  20  CFR  615.13(d)(3) 

PersoBs  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  should  contact  the 
nearest  State  employment  service  office 
in  their  locality. 

Signed!  at  Washington,  DC,  on  March  27, 
1987. 

Roberts  T.  lones. 

Deputy  Assistant  Secretary  of  Labor 

|FR  Doc.i87-7404  Filed  4-2-87:  8:45  am] 
BILUNG  CODE  4S10-30-M 


Federal-State  Unemployment 
Compensation  Program;  Extended 
Benefits;  New  Extended  Benefit  Period 
in  the  State  of  Wyoming 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in 
Wyoming,  effective  on  March  15, 1987, 
and  remaining  in  effect  for  at  least  13 
weeks  after  that  date. 

Background 

The  FederaUState  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  Part  615  of 
Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Part  615). 

Each  State  unemployment  i 

compensation  law  provides  that  there  is 
a  State  "on"  indicator  (triggering  on  an 
Extended  Benefit  Period)  for  a  week  if 
the  head  of  the  State  employment 
security  agency  determines  that,  for  the 
period  consisting  of  that  week  and  the 
immediately  preceding  12  weeks,  the 
rate  of  insured  unemployment  in  the 
State  equal  or  exceeded  the  State  trigger 
rate.  The  Extended  Benefit  Period 
actually  begins  with  the  third  week 
following  the  week  for  which  there  is  an 
"on"  indicator  in  the  State.  A  benefit 
period  will  be  in  effect  for  a  minimum  of 
13  weeks,  and  will  end  the  third  week 
after  there  is  an  "oiV  indicator. 

Determination  of  an  "on"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  diat  the  rate  of  insured 
unemployment  in  the  State,  for  the  13- 
week  period  ending  on  February  28, 
1987,  equals  or  exceeds  5  percent  and  is 
20  percent  higher  than  the  corresponding 
13  week  period  in  the  prior  two  years,  so 
that  for  that  week  there  was  an  "on" 
indicator  in  the  State. 

Therefore,  a  new  Extended  Benefit 
Period  commenced  in  the  State  with  the 
week  beginning  on  March  15. 1987.  This 
period  will  continue  for  no  less  than  13 
weeks,  and  until  three  weeks  after  a 
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week  in  which  there  is  an  "off  indicator 
in  the  State. 

Information  for  Claimants 

The  duration  of  extended  benefits 
payable  in  the  Extended  Benefit  Period, 
and  the  terms  and  conditions  on  which 
they  are  payable,  are  governed  by  the 
Act  and  the  State  unemployment 
compensation  law.  The  State 
employment  security  agency  will  furnish 
a  written  notice  of  potential  entitlement 
to  extended  benefits  to  each  individual 
who  has  established  a  benefit  year  in 
the  State  that  will  expire  after  the  new 
Extended  Benefit  Period  begins.  20  CFR 
615.13(d)(1).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhausts  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Period.  20  CFR  615.13(d)(2). 

Persons  who  believe  they  may  be 
entitled  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  employment  service  office 
or  unemployment  compensation  claims 
office  in  their  locality. 


Signed  at  Washington.  DC,  on  March  27. 
1987. 

Roberts  T.  (ones. 

Deputy  Assistant  Secretary  of  Labor. 
(FR  Doc.  87-7407  Filed  4-2-87;  8:45  am) 

BILLING  CODE  4S10-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance; 
Aluminum  Co.  of  Amer.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  13, 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  13, 1987. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street,  NW.,  Washington. 
DC,  20313. 

Signed  at  Washington,  DC  this  23rd  day  of 
March  1987. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PetrtKjner  (union/workefs/hrm) 


Location 


Date  Date  o< 

received       petition 


Petmon 
No 


Articles  produced 


Akjmmum  Co  of  Amer  (USWA) 

Amet  Sieel  Foundries  (USWAJ.. _.. 

BWAB  Inc  (Workers) 

Becton.  Ockerson.  P/R  (Worliers) 

C«K  Coal  Co  (Wortiersl  

Catmi  Oil  a  Gas  Corp  (Worliers) 

Calven  MIg  Co  (UGW) 

Champlin  Petroteum  (CO) 

Colonial  Mfg  Co  (Worliers) 

Consotid  Alum  Corp  (ABGWIU) _ 

Continental  Can  Co  (Workers) 

Endtcolt  Johrison  (Workers)  ...„ 

G  R   MIg  (UAW) 

Gearhan  Indus!  Inc  (Workers) 

Gilt)eri  Develop  Corp.  (Worliers) 

Hercules  O/S  DnII  (Workers) 

Honeywell.  Incorp  (lUE) 

Hyatt  Oark,  IndusI  (UAW) 

IngpfsoH-Rand,  Co  (CO) 

JO  Cam  Co  (Workers) 

JO  Russell  Elec  Inc  (Workers) 

Johnson  Iron  (CO) 

KWB  Oil  Property  Mgt    (CO) 

KWB  Oil  Property  Mgt  (CO) 

KWB  ai  Property  Mgt  (CO) 

KWB  Oil  Property  Mgt  (CO) „ 

Km  Energy  Corp  (Workers) 

Kitt  Energy  Corp  (Workers) 

Kitt  Energy  Corp  (Workers) 

Kitl  Energy  Corp  (Workers) 

Leestxjrgs  MIg  Co  (ACTWU).. 


1 


Liquid  Energy  Corp  Mitchell  Energy  CO  2  Plent  (CO) .. 

Liquid  Energy  Corp  Refinery  (CO) _ 

Lochiel  Enplor  Inc  (Workers) ~ 

Midcon  C:entral  Exp  (Workers) 

Mo«ness  Products,  Inc  (lAMAW) 

NATCO.  Inc  ((AM)   

Navtster,  Inti  (Workers) 

Pioneer  HiBred.  Int  (Workers) 

Portage  Casting  &  Mold  (lAM) 

RCA/Anola  (Workers)  

RCA  Consumer  Elect  (IB€W) _. 

Remington  Arms  Co  (Workers) — 

Resislotlex  (U  T  W  A  ) 

Ross  Garment  (ILGWU) 


Alcoa.  TN 

Alliance.  OH 

Denver.  00 

JUCKX>S.  PR 

Caerion.  PA 

CharlesJon.  WV _. 

Seattle.  WA _ 

Denver,  CO 

Roseland.  MJ 

Waverly,  TN 

Weslaco,  TX 

TunWianrvx*.  PA 

Grand  Rapids.  Ml 

Midland.  TX 

Cedar  Cy.  UT 

Houston.  TX _. 

Fort  Wash,  PA_ „ 

Clark.  NJ 

Phillipstiurg.  NJ 

Denver.  CO 

Skeaytowfi.  TX 

Charlotte.  Ml 

Tulsa.  OK .... 

Denver,  CO 

Seminole.  OK 

Park  Centralia.  IL 

Meadow  Lands,  PA 

Frederick.  PA 

Verona.  PA 

RusseMton.  PA 

Leesburg.  FL 

Bndgepoa  TX  _ 

Bhdgepoa  TX 

Denver.  CO 

Denver,  CO 

Racine.  Wl _ 

Richmond.  IN 

Indianapola.  IN 

T^jton.  IN _ 

E/Longmeadow.  MA.. 

mdwiapolis.  IN 

Bkx>mington.  IN 

Lonoke.  AR 

Roseland.  NJ 

Hagerslown,  MD 


3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/67 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 


3/16/87 

3/10/87 

3/13/87 

3/10/87 

3/13/87 

3/11/67 

3/4/87 

3/2/67 

3/9/87 

3/9/87 

3/5/67 

3/11/87 

3/17/87 

3/10/87 

3/3/87 

2/10/67 

3/9/87 

3/11/87 

3/11/87 

3/12/87 

3/14/87 

2/28/87 

3/16/87 

3/16/87 

3/16/87 

3/16/67 

3/4/87 

3/4/67 

3/4/67 

3/4/87 

3/10/87 

3/13/87 

3/13/67 

3/6/67 

2/27/67 

3/10/87 

3/4/87 

2/24/87 

3/12/87 

3/12/87 

3/11/87 

3/13/67 

3/12/87 

3/11/67 

2/11/87 


19.362  ! 

19.363 

19.364 

19.365 

19.386  I 

19.367 

19.366 

19.369 

19.370  I 

19.371 

19.372 

19.373 

19.374 

19.375  I 

19.376 

19.377  I 

19.378  I 

19.379  1 
19.380 

19.381  ; 

19.382  I 

19.383  ' 
19J84  I 
19.365  j 
19.386 
19.387 
19.388 
19.389 
19.390 
19.391 
19.392 
19J93 
19.394 
19.395 
19.396 
19.397 
19.398 
19J99 
19.400 
19.401 
16,402 
19.403 
19.404 
19.405 
19,406 


Alum,  ingots  Hat 
Ra*oad  car  components. 
Ol  sennces 

Clmcal  thermometers. 

Bituminous  coal 

Oil  and  gas- 

Outonwenr.  sknuear 

Crude  oil 

Security  screens 

Alunwium  products 

Metal  cans. 

Attiletic  shoes 

Electric  ranges 

OH  services 

Iron  oil 

OildriNing 

Micro  processors. 

Tapered  roUar. 

Turbine  compressors. 

Oil  services. 

Sennce  operaaon. 

Counter-nvght  lor  L/Tks. 

Headquarter. 

Olfice. 

Office 

Office 

Coal 

Coal 

Coal 

Coal 

La<*es  sportswear 

CO  2  plant 

Refinery 

Oil  and  gas 

Oil  and  gas 

Silicon  rubtier  prod 

Machine  tools 

Cashing  diesel  engnes. 

Parent  seed  com 

Alum  cast  mold. 

Black  vn^  records 

Color  TVs 

Sporting  ammunition 

Thermoplashc  pipes 

Oesses 
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Petitioner  {untori/wvkers/trrm) 


liocation 


Dale 
received 


Date  of 
pelrtion 


Petition 
No. 


Arlides  prcxluced 


Schapef  Mtg  Cedar  (U  A  W) 

Schapef  Mtg  Grenada  (U.A.W.) _„ 

Sctiaper  iWtg  (U  AW) 

atvetsprings  S/Wear  (ACTWU) 

Snulli  Valve  Cofp  (Wori>efs) 

TRW  CARH  Knoiville  (0  C  AW) _.. 

Updike  BfOt^>efS.  Incofp  (Workers)  ....«„, 

Vikfon.  Incorp.  (Workers) „ 

W/V  Glass  Specialty  Co  (WofttefS) 

W/V  Plastics.  Inc  (USWA) „.. 

Wallliall  Consult .  Corp  (Workers) 

Wyman-Gordon  Co  (CO) 


Ukeville.^N 

Lakeville.  MN 

PtymouthiMN 

Ocala.  FUf 

Westborot  MA 

KnoKvitle,  TN 

Sidney.  Mr 

St  aoii  falls.  Wl 

Weslon.  K^V 

Oration,  ♦v 

Midland,  fx..- 

Danville,  ft. 


3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 
3/23/87 


3/10/87 
3/10/87 
3/10/87 
3/10/87 
2/26/87 
2/18/87 
3/13/87 
3/14/87 
3/10/87 
3/4/87 
3/13/87 
3/11/87 


19.407 
19.408 
19.409 
19.410 
19.411 
19.412 
19.413 
19.414 
19.415 
19.416 
19.417 
19,418 


Toys  and  games. 

Toys  and  games. 

Toys  and  games, 

Ladies  sportswear. 

Valves 

Elect  mech  relays. 

Oil  services. 

Tape  recorder  h«ads 

Glassware,  gift  an)  tablewear. 

Infant  items. 

Well  Site  sen  c«. 

Forge  pans  lor  ctesel  E/C. 


[FR  Doc.  87-7326  Filed  4-1-67;  8:45  am] 
BILLING  CODE  4510-BO-M 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 


Co<)d  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  Iheir  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  I  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 


Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I: 

Massachusetts: 

MA87-1  (Jan.  2.  1987) 

MA87-2  IJan.  2.  1987) 

MA87-3  (Jan.  2,  1987) 

New  York: 

NY87-2gan.  2,1987) 


NY87-3  (Jan. 
NY87-4  0an. 
NY87-5  Qan. 
NY87-6  (Jan. 
NY87-7  Qan. 
NY87-8  (Jan. 
NY87-9  (Jan. 
NY87-10  (Jan 
NY87-11  (Jan, 
NY87-12  (Jan, 
NY87-13  (Jan, 


2,  1987)... 
2,  1987)... 
2,  1987).... 
2.  1987)... 
2.  1987)... 
2.  1987)... 
2.  1987)... 
.2.  1987). 

2,  1987). 

2,  1987). 
.2,  1987). 


NY87-14  (Jan.  2.  1987). 
NY87-15  (Jan.  2,  1987). 
NY87-16(Ian.  2,  1987). 
NY87-18  (Jan.  2.  1987). 


Volume  II: 

Iowa:  IA87f-5  (Jan.  2.  1987). 
Illinois: 

IL87-2  (Jan.  2,  1987) . 

1L87-9  (Jan.  2,  1987) . 

1L87-11  flan.  2.  1987) 

IL87-13  (Jan.  2.  1987) 

1L87-16  (Jan.  2.  1987) 

Indiana:  IN8/-6  (Jan.  2,  1987) . 


IN8/- 


Texas: 

TX87-10(Jan.  2.  1987) 

TX87-15  (Jan.  2,  1987) 

Wisconsin:    WI87-8   (Jan. 

1987). 


p.373. 
p.388. 
pp.402.406. 

pp.686-687. 

pp.689-702. 
pp.704-706. 
pp.716-717. 
p.720. 
p.728. 

pp.738-754. 
pp.756-760. 
p.768. 
pp.770.772. 
p.7e4. 

pp.790-797. 
pp.800-801, 

p.803. 
pp.808-«09. 
pp.812.814. 
p.818. 
pp.834-836. 


p.42. 

p.lOO. 
p.l48. 

pp.1 58-1 59. 
p.175. 
p.20o. 

p. 306.  pp.317- 
318. 

pp.946-947. 
pp.95a-959. 
p.1105. 
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Volume  III: 

California: 

CA87-1  (Jan.  2.  1987) pp.36-39. 

CA87-4  ()an.  2.  1987) pp.68-100b. 

Washington:  WA87-1  (Ian.  2.    p.333. 

1987). 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Dnvi.s  Bacon  And  Related  Acts".  This 
publir.alion  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Offico.  Washington.  DC  20402  (202)  783- 
'2.18. 

When  ordering  subscription(s),  be 
sine  to  specify  the  Slate(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  ail  of  the  three  separate  volumes, 
arrangrd  by  State.  Subscriptions  include 
HI)  annual  edition  (issued  on  or  about 
liuuiary  1)  which  includes  all  current 
grneral  wage  determinations  for  the 
Slates  covered  by  each  volume. 
Tliroiighoul  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
dislribiiled  lo  subscribers. 

Signed  hi  W.ishington.  DC  this  27th  day  of 
MhicH  19H7 

Alan  L.  Moss. 

Dirpcini:  Division  of  Wage  Determinations. 
IIR  Dou  87-7211  Filed  4-2-87;  8:45  am] 

BILUNG  COOC  4510-27-M 


Mine  Safety  and  Healtti  Administration 
I  Docket  No.  M-87-40-C1 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  Mid- 
Continent  Resources,  Inc. 

Mid-Continent  Resources,  Inc.  1058 
Road  100,  P.O.  Box  158,  Carbondale. 
Colorado  81623  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1100-2(b)  (quantity  and  location  of 
firefighting  equipment)  to  its  Dutch 
Creek  No.  1  Mine,  and  its  Rock  Tunnels 
Project  (LD.  No.  05-00301)  located  in 
Pitkin  County,  Colorado.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  in  all  coal  mines, 
waterlines  shall  be  installed  parallel  to 
the  entire  length  of  belt  conveyors  and 


shall  be  equipped  with  firehose  outlets 
with  valves  at  300-foot  intervals  along 
each  belt  conveyor  and  at  tailpieces.  At 
least  500  feet  of  firehose  with  fittings 
suitable  for  connection  with  each  belt 
conveyor  waterline  system  shall  be 
stored  at  strategic  locations  along  the 
belt  conveyor.  Waterlines  may  be 
installed  in  entries  adjacent  to  the 
conveyor  entry  belt  as  long  as  the 
outlets  project  into  the  belt  conveyor 
entry. 

2.  As  an  alternate  method,  petitioner 
requests  a  modification  of  the  standard 
to  permit  the  spacing  of  RTP  firehose 
outlets  with  valves  to  correspond  to 
actual,  as-built  crosscut  spacing,  both 
greater  than  and  less  than  300-foot 
intervals,  and  not  by  a  fixed  footage 
interval.  To  permit  the  adjustment  of 
stored  firehose  footages  at  designated 
locations  to  a  quantity  at  each  such 
location  sufficient  to  reach  one-half  the 
distance  to  the  next  adjacent  (both  inby 
and  outby)  hose  storage  location. 

3.  In  further  support  of  this  request, 
petitioner  states  that: 

(a)  The  RTP  is  developed  through 
shale  and  sandstone  formations 
underlying  the  coal  formations  in  Coal 
Basin.  Other  than  the  locations  of  coal 
seam  interception,  the  roof,  ribs  and 
floor  of  the  RTP  are  either  the  natural 
shale  or  sandstone  formations.  The  raw 
coal  which  will  be  hauled  on  the  RTP 
northadit  beltline  is  less  susceptible  to 
spontaneous  combustion  than  more 
typical  bituminous  coal; 

(b)  A  sign  will  be  posted  at  the 
location  of  each  firehose  storage 
location;  and 

(c)  All  person^  performing 
examinations,  service  or  repair  work  in 
the  RTP  will  be  specifically  instructed 
as  to  the  location  and  identification  of 
all  RTP  firehose  outlets  and  the 
locations  and  available  footage  of 
firehoses. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
4. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Dated:  March  24, 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

|FR  Doc.  87-7331  Filed  4-2-67;  8:45  am| 

BILLING  CODE  4S10-«»-M 


[Docket  No.  M-«7-S1-C] 

Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard;  Minton 
Hickory  Coal  Co. 

Minton  Hickory  Coal  Company.  P.O. 
Box  922,  Barbourville,  Kentucky  40906 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.313  (methane 
monitor)  to  its  Mine  No.  1  (I.D.  No.  15- 
15550)  and  its  Mine  No.  2  (LD.  No.  1&- 
15789)  both  located  in  Knox  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  {>erformed  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
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will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner: 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
4.  1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  24. 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

IFR  Doc.  87-7332  Filed  4-2-67:  8:45  am] 

BILLING  CODE  4510-43-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

summary:  The  National  Endowment  for 
tlie  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  May  4. 1987. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506 
(202)  786-0233  and  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  726  Jackson 


Place,  NW.,  Room  3208,  Washington,  DC 
20503  {202)  395-7316. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Service  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  (202)  786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  p)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category  Extension 

Title:  Guidelines  and  Application 

Instructions,  Younger  Scholars 
Form  Number:  3136-0090 
Frequency  of  Collection:  Collection 

occurs  once  yearly,  according  to 

individual  program  application 

deadline. 
Respondents:  High  school  and  college 

students 
Use:  Application,  evaluation,  and  award 

process  for  participants  in  the 

Younger  Scholars  program. 
Estimated  Number  of  Respondents:  658 
Estimated  Hours  for  Respondents  to 

Provide  Information:  3,026 
Susan  Metts, 

Assistant  Chairman  for  Administration. 
[FR  Doc.  87-7325  Filed  4-2-«7:  8:45  am) 

BILUNO  CODE  7S36-01-M 


Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Dance/Music/ 
Combination  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  April 
22-24, 1987,  from  9:00  a.m.-5:30  p.m.  in 
room  714  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  April  22, 1987,  from  9:15 
a.m.-10:30  a.m.  and  on  April  24, 1987 
from  2:00  p.m.-5:30  p.m.  on  a  space 
available  basis  for  a  discussion  of 
general  program  overview  and  policy 
issues. 


The  remaining  sessions  of  this 
meeting  on  April  22, 1987,  from  10:30 
a.m.-5:30  p.m..  on  April  23, 1987,  from 
9:00  a.m.-530  p.m.  and  on  April  24, 1987 
from  9:00  a.m.-l:00  p.m.  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)  (4),  (6)  and 
9(b)  of  section  552b  of  Title  5,  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contract  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
}ohn  H.  Claik, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
March  27, 1987. 
|FR  Doc.  87-7370  Filed  4-2-87;  8:45  am) 

BILUNG  CODE  7537-«1-« 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Composers 
Prescreening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  April 
25-26, 1987,  from  9:00  a.m.-5:30  p.m.  in 
room  716  of  the  Nancy  Hanks  Center,      ' 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  ot  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
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Endowment  for  the  Arts,  Washington, 

DC  20506.  or  call  (202)  682-5433. 

|ohn  H.  Clark. 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

March  27. 1987. 

|FR  Doc.  87-7369  Filed  4-2-87;  8:45  ami 

BILUNG  CODE  7S37-01-M 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Challenge  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  April  22-23. 1987,  from  9:00 
a.m.-5:30  p.m.  in  room  M-14  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
John  H.  Clark, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
March  27, 1987. 

[pR  Doc.  87-7445  Filed  4-2-87;  8:45  am] 
BILLING  CODE  7S37-01-4M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Composers 
Prescreening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  April 
13-14, 1987,  from  9:00  a.m. — 5:30  p.m.  in 
room  730  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 


financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
lohn  H.  Clark, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
March  27, 1987. 
|FR  Doc.  87-7444  Filed  4-2-87;  8:45  am] 

BILUNG  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Iowa  Electric  Light  and  Power  Co.; 
Central  Iowa  Power  Cooperative,  Com 
Belt  Power  Cooperative; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  testing  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  the 
Iowa  Electric  Light  and  Power  Company 
(lELP/the  licensee)  for  the  Duane 
Arnold  Energy  Center  located  at  the 
licensee's  site  in  Linn  County.  Iowa. 

Environmental  Assessment 

Iden  tification  of  Proposed  A  cticn 

The  proposed  action  would  grant  an 
exemption  from  Appendix  J.  Type  C, 
testing  requirements  for  containment 
spray  isolation  valves. 

The  Need  for  the  Proposed  Action 

The  licensee  has  stated  that  the  Type 
C  testing  requirement  for  the 
containment  spray  isolation  valves  is 
not  practicable  with  the  existing  Duane 
Arnold  Energy  Center  piping 
arrangement  and  proposes  an  alternate 
testing  method  which  will  also 
accurately  determine  the  leakage  rates 
for  the  valves. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  only  effects 
components  which  are  within  the  site 


boundaries  and  actually  within  reactor 
secondary  containment.  There  is  no 
anticipated  decrease  in  the  reliability  of 
these  components  to  operate  as 
designed  in  the  event  of  an  accident. 
Post-accident  radiological  releases  will 
not  differ  from  those  determined 
previously  and  the  proposed  exemption 
does  not  otherwise  affect  facility 
radiological  effluent  or  occupational 
exposures.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect  plant 
nonradiological  effluents  and  have  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  there  are  no 
measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  rigid  compliance  with  the  test 
procedures  for  Type  C  components 
required  in  Appendix  J.  Such  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  Duane  Arnold  Energy  Center,  dated 
March  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finging  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  October  29. 1984. 
December  7. 1984.  Apnl  22. 1985  and  July 
12. 1985.  These  letters  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW..  Washington.  DC  and  at  the  Cedar 
Rapids  Public  Library.  500  First  Street 
SE..  Cedar  Rapids.  Iowa  52401. 
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Dated  at  Bethesda.  Maryland,  this  31st  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller, 

Director.  B  WR  Pro/ect  Directorate  *2, 
Division  ofBWR  Licensing. 
[FR  Doc.  87-7427  Filed  4-2-87;  8:45  am] 

BILLING  CODE  7S90-01-II 

(Docket  No.  50-252) 

Finding  of  No  Significant 
Environmental  Impact  Regarding 
Proposed  Amendment  to  Facility 
Operating  License  No.  R-102;  the 
University  of  New  Mexico 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  R-102  for  the 
University  of  New  Mexico  AGN-201M 
research  reactor  located  on  the  campus 
in  Albuquerque,  New  Mexico. 

The  amendment  will  renew  the 
Operating  License  for  twenty  years  from 
its  date  of  issuance,  in  accordance  with 
the  licensee's  application  dated  June  2, 
1986,  as  supplemented.  Opportunity  for 
hearing  was  afforded  by  the  Notice  of 
Proposed  Renewal  of  Facility  License 
published  in  the  Federal  Register  on 
August  22. 1986,  at  51  FR  20145.  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  notice 
of  the  proposed  action. 

Continued  operation  of  the  reactor 
will  not  require  alteration  of  buildings  or 
structures,  will  not  lead  to  changes  in 
effluents  released  from  the  facility  to  the 
environment,  will  not  increase  the 
probability  or  consequences  of 
accidents,  and  will  not  involve  any 
unresolved  issues  concerning  alternative 
uses  of  available  resources.  Based  on 
the  foregoing  and  on  the  Environmental 
Assessment,  the  Commission  concludes 
that  renewal  of  the  license  will  not 
result  in  any  significant  environmental 
impacts. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  of  this 
action,  dated  March  24, 1987.  and  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  action. 

Summary  of  Environmental  Impacts  As 
Described  in  the  Environment 
Assessmental 

The  proposed  action  would  authorize 
the  licensee  to  contmue  operating  the 
reactor  in  the  same  manner  that  it  has 


been  operated  since  1986.  The 
environmental  impacts  associated  with 
the  continued  operation  of  the  AGN- 
201M  reactor  facility  are  discussed  in  an 
Environmental  Assessment  associated 
with  this  action.  The  Assessment 
concluded  that  continued  operation  of 
the  AGN-201M  reactor  for  an  additional 
20  years  will  not  result  in  any  significant 
environmental  impacts  on  air,  water, 
land  or  biota  in  the  area,  and  that  an 
Environmental  Impact  Statement  need 
not  be  prepared.  These  conclusions 
were  tised  on  the  following: 

(a)  The  excess  reactivity  available 
under  the  Technical  Specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  iielting  of  the  polyethylene  fuel 
material. 

(b)  At  a  thermal  power  level  of  5 
watts,  the  inventory  of  fission  products 
in  the  fuel  cannot  generate  sufficient 
radioactive  decay  heat  to  cause  fuel 
damage,  and 

(c)  The  maximum  hypothetical 
accident  considered  in  the  staffs  satety 
Evaluartion  Report  would  not  lead  to 
radiation  exposures  in  the  unrestricted 
environment  that  exceed  guideline 
values  of  10  CFR  Part  20. 

For  further  details  with  respect  to  this 
proposed  action,  see:  (1)  The  application 
for  lic^ise  renewal  dated  June  2, 1986, 
as  supplemented;  (2]  Amendment  No.  3 
to  Faciity  Operating  License  R-102;  (3) 
the  Environmental  Assessment,  dated 
March  24, 1987;  and  (4)  the  Safety 
Evaluation  Report  prepared  by  the  staff 
(NUR8G-1224). 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  20555.  Copies 
may  be  obtained  upon  request  addessed 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of  PWR 
Licensing-B. 

Copies  of  NUREG-1224  may  be 
purchased  by  calling  (202)  275-2060  or 
(202)  275-2171  or  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082.  Washington,  DC  20013-7982. 

Dated  at  Bethesda,  Maryland,  this  24th  day 
of  March,  1967. 

For  t)ie  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director.  Standardization  &  Special  Pro/ects 
Directorate.  Division  of  PWR  Licensing-B. 
Office  of  Nuclear  Regulation. 
jFR  Doc.  87-7428  Filed  4-2-87:  8:45  am| 

BILLING  CODE  759<M)1-M 


[Docket  No.  50-397] 

Wastiington  Public  Power  Supply 
System;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part  50. 
Appendix  J,  Section  III.D.3  to  the 
Washington  Public  Power  Supply 
System  (WPPSS  of  the  licensee),  holder 
of  Facility  Operating  License  No.  NPF- 
21  which  authorizes  operation  of  the 
WPPSS  Nuclear  Project  No.  (WNP-2  of 
the  facility).  The  facility  is  a  boiling 
water  reactor  and  is  located  in  Benton 
County,  Washington. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  from  10  CFR  Part  50, 
Appendix  J,  Section  III.D.3,  would  allow 
the  license*  to  perform  Type  C  testing  of 
containment  isolation  valves  at  refueling 
outages  or  other  convenient  intervals 
but  in  no  case  at  intervals  greater  than 
27  months.  Currently  the  regulations 
require  the  Type  C  tests  to  be  performed 
during  each  reactor  shutdown  for 
refueling,  provided  the  intervals  are  not 
greater  than  two  years. 

On  April  24, 1986,  an  Environmental 
Assessment  Notice  similar  to  this  one 
was  published  in  the  Federal  Register     < 
(51  FR  15580).  That  exemption  would 
have  required  Type  C  testing  at 
intervals  no  greater  than  two  years  but 
without  the  requirement  for  testing 
during  each  refueling  outage.  The 
exemption  was  not  granted  at  that  time 
pending  resolution  of  other  unrelated 
details  of  the  testing  program.  Those 
details  are  now  resolved  and  the 
original  request  of  January  31, 1986  is 
now  contemplated. 

The  Need  for  the  Proposed  Action 

The  exemption  is  needed  to  avoid  the 
requirement  for  testing  each  Type  C 
containment  isolation  valve  during  each 
refueling  outage.  The  Supply  System  is 
constrained  by  weather  conditions  and 
the  abundance  of  hydroelectric  power 
during  the  spring  thaw  in  the  Pacific 
Northwest  to  refuel  on  an  annual  basis 
each  spring.  Thus,  Section  III.D.3  of  10 
CFR  Part  50,  Appendix  J  would  require 
Type  C  testing  on  an  annual  basis.  The 
exemption  would  permit  affected  valves 
to  be  tested  at  intervals  other  than  each 
refueling  provided  that  the  testing 
intervals  not  exceed  27  months  rather 
than  two  years  or  24  months.  The 
additional  three  months  is  needed  to 
allow  for  vagaries  of  weather  that  could 
require  an  early  outage  at  the  beginning 
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of  one  testing  cycle  and  a  late  outage  at 
the  beginning  of  the  next. 

Environmental  Impacts  of  the  Proposed 
Action 

There  are  no  environmental  impacts 
of  the  proposed  action.  The  proposed 
exemption  involves  a  change  in  the 
installation  or  use  of  the  facility's 
components  located  within  the 
restricted  areas  as  defined  in  10  CFR 
Part  20.  The  NRC  staff  has  determined 
that  the  proposed  exemption  involves  no 
significant  increase  in  the  amounts,  and 
so  significant  change  in  the  types,  of  any 
effluents  that  may  be  released  offsite 
and  that  there  is  no  significant  increase 
in  individual  or  cumulative  occupational 
radiation  exposure.  It  is  expected  that 
granting  the  exemption  will  result  in  a 
reduction  in  cumulative  occupational 
exposure. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and,  by  allowing  better  management  of 
hydroelectric  resources,  may  have  a 
positive  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  significant  adverse  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

We  have  concluded  that  is  no 
measureable  adverse  environmental 
impact  associated  with  the  proposed 
exemption.  The  principal  alternative 
would  be  to  deny  the  requested 
exemption.  This  alternative  would  not 
reduce  the  environmental  impact  of 
plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  WPPSS  Nuclear  Project 
No.  2"  dated  December  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  foregoing  environmental 
assessment,  we  conclude  the  proposed 
action  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment. 


For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  January  31, 1986.  and 
supplementary  information  dated  April 
11,  July  22, 1986,  January  9,  and  February 
11, 1987,  which  are  available  for  public 
inspection  at  the  Commission's  Pijblic 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  and  at  the  Richland 
Public  Library.  Swift  and  Northgate. 
Richland,  Washington  99352. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  March  1987. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director.  BWR  Project  Directorate  No.  3. 
Division  of  BWR  Licensing. 

IFR  Doc.  87-7429  Filed  4-2-87;  8:45  am) 
BILUNQ  CODE  75»(M)1-M 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Severe 
Accidents;  Meeting 

The  ACRS  Subcommittee  on  Severe 
Accidents  will  hold  a  meeting  on  April 
23, 1987.  Room  1046. 1717  H  Street.  NW.. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  April  23, 1987—8:30  a.m.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  continue  the 
review  of  the  proposed  generic  letter  for  ' 
Individual  Plant  Examinations  (IPEs)  as 
part  of  the  NRC  Implementation  Plan  for 
the  Severe  Accident  Policy  Statement. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  IDCOR  representatives, 
and  other  interested  persons  regarding 
this  review. 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3267) 
between  8:15  A.M.  and  5:00  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised'bf  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated  March  31. 1987. 

Morton  W.  Libarkin. 

Assistant.  Executive  Director  for  Project 
Review. 

jFR  Doc.  87-7417  Filed  4-2-87;  8:45  am| 

BILUNG  CODE  7SW)-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Severe 
Accidents;  Meeting 

The  ACRS  Subcommittee  on  Severe 
Accidents  will  hold  a  meeting  on  April 
22. 1987,  Room  1046, 1717  H  Street,  NW. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  April  22, 1987 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss  the 
research  plan  intended  to  resolve  the 
source  term  uncertainty  areas  and 
review  the  Expert  Panels  Assessment  of 
these  programs. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
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with  representatives  of  the  NRC  Staff, 
its  consultants,  IDCOR  representatives, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3267) 
between  8:15  A.M.  and  5:00  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  March  31. 1987. 
Morton  W.  Libarkin, 
Assistant,  Executive  Director  for  Profect 

Review. 

|FR  Doc.  87-7418  Filed  4-2-87:  8:45  am] 

BtLUNG  CODE  7590-0  V-M 


Advisory  Conunittee  on  Reactor 
Safeguards,  Subcommittee  on  Thermal 
Hydraulic  Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  April  28  and  29, 1987,  at  the 
Westbank  Quality  Inn,  475  River 
Parkway,  Idaho  Falls,  ID. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  April  28, 1987—8:30  A.M.  until 
the  conclusion  of  business 

Wednesday,  April  29, 1987—8:30  A.M. 
until  the  conclusion  of  business 

The  Subcommittee  will  review:  (1) 
Status  of  the  NRC  RES  thermal 
hydraulic  research  program,  (2)  TIC 
activities  at  INEL,  (3)  Research 
Compendium  supporting  revision  of  the 
ECCS  Rule,  (4)  the  results  of  the  OECD 
LOFT  program,  (5)  plans  to  construct  a 
new  integral  test  facility;  and  (6)  the 
status  of  the  RES  Experts'  Group  on 
Code  Uncertainty. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 


the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  request  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boahnert  (telephone  202/634-3267) 
between  8:15  A.M.  and  5:00  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
change  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  March  31, 1987. 

Morton  W.  libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  67-7419  Filed  4-2-87;  8:45  am] 

BILLING  COOC  7S90-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Agency  Information  Collection 
Activities  Under  0MB 

Agency  Clearance  Officer — Kenneth 
Fogash,  (202)  272-2142 

Upon  written  request,  copy  available 
from:  Sejcurities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Infdrmation  Services,  Washington. 
DC  20540. 

Revisioik 

Regulation  S-X 
[SEC  File  No.  270-3] 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  approval  a  proposed 
amendment  regarding  mandatory  peer 
reviews:  for  auditors  of  Commission 
registrants. 

Inforitiation  collected  and  records 
prepared  pursuant  to  the  proposed  rules 
would  focus  on  documenting  the 
performance  of  the  peer  review  and  the 


Hndings  of  those  conducting  the  peer 
review.  This  information  will  be  used  by 
the  public,  private  peer  review 
organizations  and/or  the  Commission  lo 
monitor  compliance  with  the  peer 
review  requirements. 

Peer  reviews,  under  the  proposed 
rules,  are  to  be  conducted  at  least  once 
every  three  years;  therefore,  there  will 
generally  be  a  triennial  response  to  the 
information  and  record  collection 
request. 

The  potential  respondents  include  all 
entities  that  file  registration  statements 
or  reports  (and  auditors  of  financial 
statements  in  such  registration 
statements  and  reports)  pursuant  to  the 
Securities  Act  of  1933,  the  Securities 
Exchange  Act  of  1934,  the  Public  Utility 
Holding  Company  Act  of  1935,  the 
Investment  Company  Act  of  1940.  or  the 
Investment  Advisers  Act  of  1940. 

Many  auditors  of  Commission 
registrants  presently  participate  in 
voluntary  peer  review  organizations.  It 
is  estimated  that  the  increase  in 
compliance  burden  resulting  from  the 
proposed  rules  would  be  approximately 
69  hours  for  each  triennial  peer  review 
of  an  auditor  of  a  public  company  (or  23 
hours  per  year  on  an  annualized  basis) 
and  16  hours  for  each  triennial  peer 
review  of  an  auditor  of  an  investment 
adviser  (or  5.33  hours  per  year  on  an 
annualized  basis). 

Submit  comments  to  OM6  Desk 
Officer:  Robert  Neal  (202)  395-7430, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3235,  NEOB,  Washington, 
DC  20503. 
lonalhan  G.  Katz, 
Secretary. 
March  26. 1987. 
[FR  Doc.  87-7365  Filed  4-2-87;  8:45  am) 

BILLING  CODE  MIO-OI-M 


[Retoase  No.  94-24276;  RIe  No.  SR-NYSE- 
87-06] 

Self-Regulatory  Organizations;  FiHng 
and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  inc. 
Relating  to  Openirig  Price  Settlement 
of  Expiring  NYSE  Composite  and  Beta 
Index  Options 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  783(b)(1),  notice  is  hereby 
given  that  on  March  16, 1987,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
( "Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
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by  the  NYSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
the  definition  of  the  term  "Current  Index 
Group  Value"  {Rule  700{bKl7)J  to  permit 
the  Exchange  to  specify  that  the  value 
upon  exercise  of  options  on  the  NYSE 
Composite  Index  and  High  Beta  Index' 
on  expiration  Friday  is  calculated  from 
the  opening  prices  of  the  constituent 
•locks  on.  that  day.  The  proposed  rule 
change  also  makes  the  specification 
required  by  the  change  to  Rule 
7lX)(b)(17),  and  makes  clear  that  trading 
in  these  two  options  ceases  on  the 
Thursday  before  expiration.  The 
proposed  change  is  applicable  only  to 
the  June  series  of  these  two  contracts. 
The  Exchange  intends  to  file 
subsequently  for  permanent  approval  of 
the  revised  procedures  for  index 
expirations. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statetnents  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  Sections  A.  B  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose.  The  purpose  of  the 
proposed  rule  change  is  to  ameliorate 
the  impact  of  the  concurrent  expiration 
of  index  options  and  futures  on  the 
markets  for  individual  stocks  and  on  the 
atock  market  as  a  whole.  The  Exchange 
believes  that  settling  index  futures  and 
options  based  upon  the  opening  prices 
of  the  constituent  stocks,  and  thereby 
permitting  use  of  the  Exchange's 
opening  procedures  in  handling  the 
accompanying  stock  volume,  is  the  best 
strategy  for  addressing  widely  held 
concerns  about  the  actual  and  potential 
impact  of  the  derivative  products  on  the 


'  The  NYSE  incorporated  the  Beta  index  into  Ihe 
filing  by  a  letter  from  Diiniel  P.  Odeli.  AssistenI 
Secrelar}'.  NYSE,  to  Sharon  Luwson.  Branch  Chief. 
Division  of  Market  Regulalion.  dated  March  1& 
1987. 


pricing  mechanism  and  integrity  of  the 

stock  market. 

(b)  Statutory  Basis.  The  basis  under 
the  Act  for  the  proposed  rule  change  is 
section  6(b)(5).  which  requires  that  the 
rules  of  the  Exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  , 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  19M 

Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act  so  that  it  can 
open  fune  contracts  for  trading  as  soon 
as  possible  after  the  March  expiration. 
Normally,  the  June  series  in  the  two 
index  options  would  open  the  Monday 
following  the  March  expiration.  The 
proposed  rule  change  must  be  effective 
before  the  June  series  opens  if  the 
contracts  are  to  commence  trading 
subject  to  expiration  valuation  based 
upon  the  opening  prices  of  the 
underlying  stocks  for  the  June 
expiration. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  reg^jlations  thereunder.  The 
proposed  rule  change  will  enable  the 
Exchange  to  implement  procedures  to 
base  settlement  of  index  futures  and 
options  on  opening  stock  prices  for  the 
June  19. 1987,  Expiration  Friday.  The 
Exchange  believes  that  index  settlement 
based  on  the  opening  prices  of 
constituent  stocks,  utilizing  the 
Exchanges  opening  procedures,  may 


best  address  the  actual  and  potential 
impact  of  index  expirations. 

On  certain  occasions  during  the  past 
two  years,  the  concurrent  expiration  of 
index  futures  and  options  has  been 
accompanied  by  significant  price 
volatility.  This  volatility  appears  to  have 
resulted  in  part  from  the  liquidation  of 
securities  held  as  part  of  index 
arbitrages.  Many  market  professionals 
have  chosen  to  liquidate  these  positions 
at  the  close  of  trading  in  order  to  receive 
an  execution  price  that  will  be 
consistent  with  the  closing  value  of  the 
index  used  in  the  cash  settlement  of 
index  futures  and  options  positions.* 

The  Commission  believes  that  the 
NYSE's  proposal,  incorporating  the  use 
of  quote  indications  [e.g.,  opening 
procedures)  to  attract  order  flow  to 
offset  slock  order  imbalances  related  to 
index  expirations,  may  help  to 
ameliorate  the  price  effects  of  index 
expirations.  Moreover,  the  ability  to 
disseminate  a  second  quote  indication 
where  an  influx  of  orders  has 
substantially  shifted  any  existing  order 
imbalance  increases  the  accuracy  and 
usefulness  of  the  information.  Therefore, 
the  dissemination  of  price  information  in 
the  component  stocks  of  indexes  at  the 
opening,  along  with  notice  of  order 
imbalances,  should  provide  investors 
with  a  more  accurate  picture  of  the 
market  in  the  effected  stocks. 

The  Commission  believes  that 
adequate  steps  are  being  taken  to  inform 
investors  of  the  pending  change.  The 
Options  Clearing  Corporation  ("OCC") 
recently  has  filed  with  the  Commission 
a  supplement  to  the  Options  Disclosure 
Document  that  would  amend  its 
disclosure  of  settlement  procedures  for 
index  products,  thereby  notifying 
investors  of  the  change  in  procedures.  In 
addition.  OCC  has  filed  a  rule  change  to 
its  By-Laws  to  permit  options  exchanges 
to  provide  by  rule  that  the  settlement 
value  of  any  index  on  which  options  are 
traded  on  a  particular  exchange  will  be 
determined  by  reference  to  the  prices  of 
the  constituent  stocks  at  times  other 
than  the  close  of  trading.  Moreover,  the 
Commission  expects  that  the  NYSE  and 
broker-dealers  will  take  steps  to  fully 
inform  investors  of  these  changes. 

It  should  be  noted,  however,  that  not 
all  index  products  will  settle  based  on 


^  The  liquidaljon  of  index  arbitrage  posll'ions  has 
rrsirited  in  mcreaspd  volatility  at  expirations  [See 
\\  Sioll  &  R.  Whaley.  Expiration  Day  EffnU  of 
/ndex  Options  and  h'ulures  (March  15.  10a6||. 
Consequently.  Ihe  Commission,  in  confunclion  with 
Ihe  NYSE,  has  implemented  early  order-entr\'  and 
exposure  expenments  on  the  last  three  expirations 
(Septemt>er  and  Deci>ml>er  1966.  and  March  1967|. 
Reduced  volalilily  at  these  recent  expirations  may 
partially  be  altnbuled  to  these  procedures. 
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opening  prices  at  the  June  expiration. 
Currently  no  other  options  exchange  has 
changed  an  index  option  contract  to  an 
opening  price  settlement.  In  contrast,  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  recently 
approved  a  proposal  by  the  Chicago 
Mercantile  Exchange  to  switch  its 
Standard  and  Poors  500  Index  future 
contract  to  an  opening  price  settlement 
in  June.^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  of  the  need  to  approve  the 
change  in  settlement  procedures  prior  to 
the  introduction  of  the  next  monthly 
expiration  cycle  after  the  March 
expiration.  Moreover,  the  Commission 
believes  that  acceleration  is  appropriate 
because  of  the  absence  of  an  impact  on 
NYSE  index  options  which  are  now 
outstanding.  As  mentioned  previously, 
the  NYSE  plans  to  submit  shortly  a 
companion  filing  to  make  permanent  the 
change  in  expiration  settlement 
procedures  for  certain  stock  indexes. 
This  filing  for  permanent  approval  will 
be  subject  to  a  full  comment  period. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC,  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  24, 1987. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  the  proposed  rule 
change  is  consistent  with  the  Act,  and  in 


particular  Section  6  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  rule  change  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Marlget  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  27, 1987. 
lonadan  G.  Katz, 
Secretary. 
[PR  Doc.  87-7362  Filed  4-2-«7;  8:45  am] 
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[Rel.  No.  34-24277;  File  No.  SR-OCC-87-07J 

Self«Regulatory  Organizations; 
Options  Clearing  Corporation;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change 

Or  March  18, 1987,  the  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  with  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act")  to  enable  an  options  exchange  to 
provide  by  rule  that  the  settlement  value 
of  an  index  option  may  be  determined 
by  the  reported  index  level  at  a  time  or 
times  other  than  the  close  of  trading. 
The  Commission  is  publishing  this  Order 
to  solicit  comment  on  the  proposed  rule 
change.  In  its  filing,  OCC  requested 
approval  of  the  proposal  on  or  before 
March  27, 1987,  in  order  to  permit 
exchanges  to  file  rule  changes 
concerning  index  options  contracts  that 
will  expire  in  June,  which  the  exchanges 
may  wish  to  open  for  trading  on  March 
30, 1987.  This  Order  approves  the 
proposal  on  that  basis. 

I.  Description 

llie  proposal  would  amend  OCC's  By- 
Laws  to  authorize  an  exchange  on  which 
index  options  are  traded  to  supercede 
OCC's  By-Laws  concerning  index 
options  valuation  and  specify,  by  rule, 
wh^n  to  value  those  index  options  for 
exercise  settlement  purposes.  The 
proposal  would  enable  an  exchange  to 
set ''current  index  values"  '  at  a  time 
other  than  the  close  of  trading  for  the 
underlying  securities,  e.g.,  the  opening  of 
trading.  The  proposal  also  would  enable 
an  exchange  to  set  current  index  values 
generally  or  on  particular  trading  days. 


»  See  letter  from  |ean  A.  Webb.  Secretary.  CFTC 
to  Dr.  Thomas  E.  Killcollin.  Senior  Vice  President 
and  Chief  Economist.  Chicago  Mercantile  Exchange, 
dated  February  25. 1987. 


■  OCC  By-Law  Article  XVII  provides  that  the 
"curtent  index  value"  for  an  index  option  means  the 
level  of  the  index  al  the  close  of  trading  on  any 
trading  day.  The  level  of  the  index  is  derived  from 
the  Current  market  prices  of  the  securities 
underlying  the  index.  Settlement  of  exercised  index 
options  is  based  on  the  difference  between  the 
current  mdex  value  and  the  exercise  price  of  the 
indifi  option. 


such  as  the  business  day  before 
expiration  of  the  index  option.  Absent 
such  exchange  rules,  however,  the  value 
of  an  index  option  would  be  determined 
by  reference  to  OCC's  By-Laws,  which 
provide  for  valuation  of  the  index  at  the 
close  of  trading. 

The  proposal  provides  that  if  an 
exchange  rule  sets  a  current  index  value 
for  an  index  option  at  a  time  other  than 
close  of  trading  for  underlying  securities, 
that  index  option  shall  be  deemed  a 
different  "series  of  options"  from 
otherwise  identical  options  to  which  the 
exchange  rule  does  not  apply.  Thus,  a 
series  of  options  subject  to  an  exchange 
rule  would  be  traded,  exercised,  and 
settled  separately  from  similar  options 
that  are  not  subject  to  the  exchange  rule. 
The  proposal  would  apply  only  to 
options  series  opened  for  trading  after 
March  27, 1987. 

II.  OCC's  Rational  ' 

OCC  states  in  its  filing  that  the  ' 

purpose  of  the  proposal  is  to  enable 
exchanges  to  synchronize  the  valuation 
of  expiring  stock  index  options  with  the 
valuation  of  commodity  products  (i.e., 
stock  index  futures  and  options  on  stock 
index  futures)  based  on  the  same 
indices.  Although  valuation  of 
commodity  index  products  traditionally 
has  been  based  on  closing  prices  of 
underlying  stocks,  at  least  one 
commodities  exchange  has  announced 
its  intention  to  value  expiring  stock 
index  futures  and  futures  options  based 
on  opening  prices  ^  of  the  constituent 
stocks  on  what  was  formerly  the  last 
day  of  trading.'  OCC  believes  that  the 
proposal  should  enable  exchanges  to 
provide  effective  index  option  hedging 
vehicles  by  establishing  index  options 
with  settlement  valuations  that 
correspond  to  settlement  valuations  of 
commodity  products  on  the  same 
indices. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commi^ion,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


'  The  Commission  understands  that  the  Chicago 
Mercantile  Exchange  announced  its  intention  to 
base  the  settlement  value  of  its  Standard  ft  Poors 
500  Futures  contract  on  opening  prices  t>eginning 
with  the  )une  19. 1987  expiration. 

'  The  Commission  understands  that  because 
settlement  values  would  be  Hxed  al  the  opening  on 
that  day,  trading  in  the  affected  futures  would 
terminate  bn  the  preceding  day. 
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all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  IX; 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  24. 1987. 

IV.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and. 
in  particular,  the  requirement  that 
OCC's  rules  generally  protect  investors 
and  the  public  interest.  The  Commission 
believes  OCC's  proposal  strikes  an 
appropriate  balance  between  the  desire 
to  maintain  index  options  as  a  hedging 
vehicle  for  related  commodities 
products  and  the  risk  of  increased 
investor  confusion.  Although  the 
proposal  would  authorize  exchanges  to 
establish  different  bases  for  determining 
exercise  settlement  values  of  index 
options,  the  Commission  believes  OCC 
has  taken  appropriate  measures  to  limit 
potential  investor  confusion. 

OCC's  current  By-Laws  reflect  the 
traditional  industry  practice  of  basing 
the  settlement  value  of  exercised  index 
options  on  the  market  prices  of  stocks 
underlying  the  index  as  of  close  of 
trading  for  those  stocks.  Under  that 
practice,  the  settlement  value  for  a  stock 
index  option  exercised  before  or  on 
expiration  date  is  based  on  the  closing 
prices  of  underlying  securities  on  the 
date  of  exercise.  Because  commodity 
stock  index  products  also  used  the 
closing  market  prices  of  stocks 
underlying  the  index  to  determine 
settlement  obligations,  index  options 
and  commodity  products  on  the  same 
indices  have  been  used,  among  other 
things,  as  alternative  vehicles  to  hedge 
market  risks. 

The  Commission  believes  the  propnisal 
will  allow  exchanges,  in  appropriate 
circumstances,  to  maintain  the 
traditional  relationship  between  options 
and  commodity  products  involving  the 
same  stock  indices.  As  noted  above, 
certain  commodity  exchanges  have 
proposed  to  value  commodity  index 
products  based  on  the  opening  prices  of 
the  constituent  stocks.  Absent  changes 
in  OCC's  By-Laws  that  enable  parallel 
changes  to  index  options  valuation 
procedures,  investor  ability  to  use 


commodity  index  products  and  stock 
index  options  as  alternative  vehicles  to 
hedge  market  risks  might  be  reduced 
significantly.* 

The  Commission  believes  that  OCC's 
proposal  is  designed  to  provide  orderly 
transition  to  index  options  valuation 
based  on  opening  prices  of  underlying 
stocks.  OCC  has  adopted  a  supplement 
to  its  Options  Disclosure  Document 
("Supplement")  to  give  its  members  and 
their  customers  notice  and  information 
about  the  exchange  authority  to 
designate  new  series  of  index  options 
with  different  bases  for  settlement 
valuation.^  The  Supplement  clarifies 
that  changes  to  index  option  settlement 
values  would  apply  only  to  series  of 
options  opened  for  trading  after  the  date 
of  the  Supplement  and  that  otherwise 
identical  index  options  traded  on  an 
exchange  could  differ  as  to  settlement 
valuation.  The  Supplement  also  notes 
that  index  options  settlement  values 
may  be  calculated  differently  from 
settlement  values  for  commodity 
products  based  on  the  same  index. 

Finally,  the  Commission  believes  it  is 
appropriate  to  approve  OCC's  proposal 
on  an  accelerated  basis.  The  proposal 
merely  enables  exchange  rulemaking  to 
establish  index  options  valuations  at 
times  different  from  those  specified  in 
OCC's  By-Laws.  Thus,  the  Commission 
will  be  able  to  review  specific  exchange 
proposals  on  a  case-by-case  basis. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  section  17A. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis,  before  the  thirtieth 
day  after  notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-87-07)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


*  The  Cofntnission  n  afiprovinj]  today,  on  an 
accelerated  basis,  a  New  York  Stock  ExchanHe 
proposal  thai  effects  this  change  for  its  Composite 
Index  Option  and  l-iii^Beta  Index  Option  The 
Commission  uoderalandt  thai  other  options 
exchanges  favor  such  a  change  and  expects  similar 
rule  Tilings  may  be  filed. 

^  The  Commission  approved  thai  supplemenl  on 
an  accelerated  basis  under  Rule  9b-1  of  the  Act. 


Diited:  March  27. 1987. 
lonatfaan  G.  Katz, 
Secretary. 
|FR  Doc.  87-7363  Filed  4-2-87.  8:45  am] 
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Application  and  Opportunity  for 
Hearing;  Portland  General  Electric  Co. 

March  27. 1987. 

Notice  is  hereby  given  that  Portland 
General  Electric  Company,  an  Oregon 
corporation  (the  "Applicant"),  has  filed 
an  application  under  Clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (the  "Act ')  for  a  finding  that 
the  trusteeship  of  Chemical  Bank,  a  New 
York  corporation  ("Chemical  Bank") 
under  an  indenture  dated  as  of  October 
1, 1986  (the  "Qualified  Indenture")  with 
respect  to  the  Applicant's  8% 
Debentures  Due  1991  and  other 
unsecured  debentures,  notes  or  other 
evidences  of  indebtedness  in  one  or 
more  series  (together  the  "Securities"), 
and  an  indenture  dated  as  of  December 
1. 1986  (the  "December  Indenture") 
relating  to  the  issuance  of  certain  Bonds 
of  the  City  of  Forsyth,  Montana  which 
are  to  be  paid  from  loan  payments  made 
by  Applicant  to  Chemical  Bank  as 
Trustee  under  the  December  Indenture 
is  not  so  likely, to  involve  a  material 
confiict  of  inte^BBt  as  to  make  it 
necessary  in  the  pjiblic  interest  or  for 
the  protection  of  investors  to  disqualify 
Chemical  Bank  from  acting  as  Trustee 
under  the  Qualified  Indenture  with 
respect  to  the  Securities. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  90  days  after  ascertaining  that  it 
has  such  conflicting  interest,  either 
eliminate  such  conflicting  interest  or 
resign.  Subsection  (1)  of  such  Section 
provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  confiicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  subsection  (1),  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  afler 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 


1. 
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conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  alleges  that:  (1)  In 
October,  1986.  the  Applicant  entered 
into  the  Qualified  Indenture,  with 
Chemical  Bank  as  Trustee,  providing  for 
the  issuance,  from  time  to  time,  of  the 
Securities.  The  Qualified  Indenture  was 
filed  as  Exhibit  4  to  a  registration 
statement  on  Form  S-3  (File  No.  33- 
6984)  (the  "Registration  Statement"), 
which  registration  statement  together 
with  a  Statement  of  Eligibility  and 
Qualification  of  the  Trustee  on  Form  T-1 
(File  No.  22-15612)  was  filed  with  the 
Securities  and  Exchange  Commission  on 
July  3. 1986.  On  July  17, 1986.  the 
Commission  declared  the  Registration 
Statement  effective  and  the  Indenture 
was  qualified.  On  October  8, 1986.  the 
Applicant  issued  $100,000,000  aggregate 
principal  amount  of  8%  Debentures  Due 
1991  under  the  Qualified  Indenture.  The 
8%  Debentures  were  offered  by  a 
prospectus  dated  July  17. 1986,  as 
supplemented  by  a  prospectus 
supplement  dated  September  29, 1986. 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Qualified 
Indenture  or  under  any  other  existing 
indenture. 

(3)  On  December  17. 1986  the  City  of 
Forsyth,  Montana  (the  "Issuer")  and 
Applicant  entered  into  a  Loan 
Agreement,  (the  "Loan  Agreement") 
dated  as  of  December  1. 1986.  whereby 
the  Issuer  agreed  to  issue,  under  an 
indenture  (the  "Bond  Indenture"),  dated 
as  of  December  1, 1986,  between  the 
Issuer  and  Chemical  Bank,  as  Trustee, 
$21,000,000  aggregate  principal  amount 
of  Variable  Rate  Demand  Pollution 
Control  Revenue  Bonds,  Series  1986 
(Portland  General  Electric  Company 
Colsfrip  Project)  (the  "Bonds"),  and  to 
lend  the  proceeds  from  the  issuance  of 
such  Bonds  to  the  Applicant.  Pursuant  to 
the  Loan  Agreement,  the  Applicant  has 
agreed  to  make  payments  ("Loan 
Payments")  sufficient  to  pay  when  due 
(whether  at  stated  maturity,  by 
acceleration  or  otherwise)  the  principal 
of,  premium,  if  any,  and  interest  on,  the 
Bonds.  The  Bonds  were  not  required  to 
be,  and  were  not,  registered  under  the 
Securities  Act  of  1933  and  the  Bond 
Indenture  was  not  qualified  under  the 
Trust  Indenture  Act  of  1939. 

(4)  Trusteeship  under  the  Qualified 
Indenture  with  respect  to  the  Securities 
and  under  the  Bond  Indenture  is  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Chemical  Bank 
from  acting  as  Trustee  under  the 


Qualified  Indenture  with  respect  to  the 
Secufilies. 

The  Securities  and  the  Loan  Payments 
are  both  wholly  unsecured  and  rank 
pari  passu. 

(5)  Applicant  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practce  of  the  Commission  in 
connection  with  this  matter. 

Fof  a  more  detailed  statement  of  the 
matters  of  fact  and  laws  asserted,  all 
persons  are  referred  to  said  application, 
which  is  a  public  document  on  file  in  the 
office  of  the  Commission's  Public 
Reference  Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549, 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
April  15, 1987,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  fact  or  law  raised  by  said 
application  which  he  desires  to 
controvert,  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon. 

Any  such  request  should  be 
addriessed:  Secretary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
intenest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Comnission. 

For  the  Commission,  by  the  Division  of 
Corpi)ration  Finance,  pursuant  to  delegated 
authority. 

lonaiian  G.  Katz, 

Secrtlary. 

[FR  I>oc.  87-7364  Filed  4-2-87;  8:45  am) 

BILLING  CODE  «010-01-M 


[ReL  No.  IC-15650;  812-6632) 

Flag  Investors  Corporate  Cash  Trust; 
Application 

Marih  27,  1987. 

AQEHCV:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exenption  under  the  Investment 
Company  Act  of  1940  ("the  1940  Act"). 

Applicant:  Flag  Investors  Corporate 
Cash  Trust  (the  "Fund"). 

Relevant  1940  Act  Sections: 
Exelnption  requested  under  section  6(c) 
froili  section  19(b)  and  Rule  19b-l. 

Summary  of  Application:  Applicant 
see|[s  an  order  that  would  permit  it  to 
disti'ibute  more  frequently  than 
anilually,  and  as  often  as  monthly,  all 
capjtal  gains  realized  by  it  from  certain 
options  transactions. 


Filing  Date:  The  application  was  filed 
on  February  17, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
April  20, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  Washington,  DC  20549.  The  Fund, 
135  East  Baltimore  Street,  Baltimore.  MD 
21202. 

FOR  FURTHER  INFORMATION  CONTACT. 
Denis  R.  Molleur,  Staff  Attorney  (202) 
272-2363  or  H.R.  Hallock,  Jr.,  Special 
Counsel  (202)  272-3030  (Division  of         ' 
Investment  Management). 

Applicant's  Representations 

1.  The  Fund  is  a  diversified  open-end 
management  investment  company 
registered  under  the  1940  Act.  The 
Fund's  primary  investment  objective  is 
high  current  return,  which  it  seeks  to 
achieve  by  investing  primarily  in 
dividend  paying  common  stocks  that  it 
holds  only  long  enough  to  receive  the 
dividend  next  payable  and  to  qualify 
such  dividend  for  the  80  percent 
corporate  dividends  received  deduction 
under  the  Internal  Revenue  Code  of  1986 
("Code"). 

2.  TheJFund's  secondary  investment 
objective  is  to  minimize  fluctuations  of 
principal.  As  a  means  of  generating 
increased  income  and  as  a  device  to 
hedge  the  Fund's  portfolio  against 
fluctuations  in  principal  value,  the  Fund 
writes  covered  call  options  on  its 
portfolio  stocks.  As  an  additional  hedge, 
the  Fund  purchases  put  options  on 
broad-based  stock  indexes  traded  on 
national  securities  exchanges  to  the 
fullest  extent  possible  under  the  Code 
and  other  applicable  legal  limitations. 

3.  The  Fund  pays  dividends  from  net 
investment  income  monthly.  Net 
investment  income  includes  dividends 
received  from  portfolio  stocks  and  short- 
term  capital  gains  and  all  other  income 
not  characterized  as  long-term  capital 
gains.  Distributions  of  any  net  long-term 
capital  gains  are  currently  distributed 
annuallv. 
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4.  Under  section  1256  of  the  Code, 
gains  or  losses  with  respect  to  the 
Fund's  option  transactions  are  deemed 
to  be  60%  long-term  capital  gain  or  long- 
term  capital  loss  regardless  of  how  long 
the  position  is  actually  held.  Section 
1256,  as  amended,  was  intended  to 
eliminate  certain  tax  abuses  relating  to 
the  realization  of  short-term  capital 
losses  from  options  transactions  and 
there  is  no  evidence  that  Congress 
intended  to  limit  the  frequency  with 
which  registered  investment  companies 
may  distribute  capital  gains  from 
options  transactions. 

5.  Under  the  Code,  long-term  capital 
gains  and  short-term  capital  gains  will 
eventually  be  taxed  at  the  same  rates. 
To  the  extent  that  the  Code  continues  to 
distinguish  between  long-term  and 
short-term  capital  gains,  and  that 
distinction  governs  the  Fund's 
distributions,  the  Fund  wishes  to 
distribute  section  1256  deemed  long- 
term  gains  monthly  as  it  believes  that  its 
shareholders  wish  more  frequent 
distributions  of  such  gains. 

6.  None  of  the  purposes  of  section 
19(b)  and  Rule  19b-l  which,  with  certain 
exceptions,  prohibit  distributions  of 
long-term  capital  gains  more  than  once 
every  twelve  months,  will  be  served  by 

a  strict  application  of  these  provisions  to 
60%  of  the  capital  gainrfgenerated  by 
certain  options  transactions  because:  (1) 
Characterizations  of  thes^e  gains  as  long 
term  capital  gains  wouldjnot  make 
investors  likely  to  confuse  them  with 
dividends  out  of  net  dividend  income 
since  the  principal  shareholders  are 
corporations  that  have  invested  with  an 
interest  in  this  particular  type  of 
investment  vehicle  that  is  designed  to 
provide  monthly  income  distributions 
and  (2)  distributions  of  capital  gains  will 
be  clearly  distinguished  from  other 
components  of  distributions,  such  as 
income  that  qualifies  for  the  dividends 
received  deduction. 

7.  Section  19(b)  and  Rule  19b-l  were 
also  intended  to  prevent  churning  of 
portfolios  in  contravention  of  a  stated 
goal  of  long-term  capital  appreciation. 
The  investment  strategy  of  the  Fund 
requires  a  high  portfolio  turnover,  which 
is  disclosed  in  the  Fund's  prospectus, 
and  its  investment  objective  is  high 
current  income,  not  long-term  capital 
appreciation.  Any  deemed  long-term 
gain  from  index  option  transactions 
would  be  an  incident  of  policies 
designed  to  minimize  fluctuations  of 
principal. 

8.  Monthly  distribution  of  long-term 


capital  gains  from  options  transactions 
will  not  increase  administrative 
expenses  because  the  Fund  already 
makes  monthly  distributions  out  of  net 
investment  income  and  the  components 
of  that  net  investment  income,  such  as 
the  percentage  thereof  that  is  eligible  for 
the  80%  dividends  received  deduction, 
must  be  communicated  to  shareholders. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  87-7366  Filed  4-2-87;  8;45  am] 

BILUNG  CODE  MtO-OI-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
Form:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC  20549 
Extension 

Attorney  Supplement  to  SF 171 
File  No.  270-277 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  the 
Commission's  Attorney  Supplement  to 
Standard  Form  171. 

Approximately  400  applicants  submit 
an  attorney  supplement,  which  is 
estimated  to  require  one  hour  of 
preparation. 

Submit  comments  to  OMB  Desk 
Officer:  Mr.  Robert  Neal,  (202)  395-7430. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3228  NEOB,  Washington. 
DC  20503. 
(onathan  G.  Katz, 
Secretary. 
Marcli  31. 1987. 
|FR  Doc.  87-7430  Filed  4-2-87;  8:45  am| 

BILUNG  CODE  M1(H>1-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program; 
Report  to  Congress 

The  attached  document.  Automotive 
Fuel  Economy  Program,  Eleventh 


Annual  Report  to  the  Congress,  has 
been  prepared  pursuant  to  section 
502(a)(2)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Pub. 
L.  92-513).  as  amended  by  the  Energy 
Policy  and  Conservation  Act  (Pub.  L.  94- 
163)  which  requires  in  pertinent  part 
that  "each  year  beginning  1977.  the 
Secretary  shall  transmit  to  each  House 
of  Congress,  and  publish  in  the  Federal 
Register,  a  review  of  average  fuel 
economy  standards  under  this  part." 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
March  30. 1987. 

AUTOMOTIVE  FUEL  ECONOMY 
PROGRAM 

Eleventh  Annual  Report  to  the 
Congress — )anuar>'  1987 

Table  of  Contents 

Section  I:  Introduction 

Section  II:  Fuel  Economy  Improvement  by 

Manufacturers 
Section  111:  1985  Rulemaking  Activities 
Section  IV;  Impact  of  Domestic  Content 

Amendment 
Section  V:  Use  of  Advanced  Technology 

Section  I:  Introduction 

This  Eleventh  Annual  Report  to  the 
Congress  summarizes  the  activities  of 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  during  1986 
regarding  implementation  of  applicable 
Sections  of  Title  V:  "Improving 
Automotive  Fuel  Efficiency."  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  1901  et  seq.).  as 
amended  (the  Act).  Section  502(a)(2)  of 
the  Act  requires  submission  of  a  report 
by  January  15th  of  each  year.  Included 
in  this  report  are  sections  summarizing 
rulemaking  activities  during  1986  and  a 
discussion  of  the  use  of  advanced 
automotive  technology  by  the  industry 
as  required  by  section  305.  Title  III  of 
the  Department  of  Energy  Act  of  1978 
(Pub.  L.  95-238). 

Title  V  of  the  Act  requires  the 
Secretary  of  Transportation  to 
administer  a  program  for  regulating  the 
fuel  economy  of  new  passenger  cars  and 
light  trucks  in  the  United  States  (U.S.) 
market.  The  authority  to  administer  the 
program  has  been  delegated  by  the 
Secretary  to  the  Administrator  of 
NHTSA.  49  CFR  1.50(f). 

NHTSA's  responsibilities  in  the  fuel 
economy  area  include:  (1)  Establishing 
and  amending  average  fuel  economy 
standards  for  manufacturers  of 
passenger  cars  and  light  trucks  as 
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necessary;  (2)  promulgating  regulations 
concerning  procedures,  definitions,  and 
reports  necessary  to  support  the  fuel 
economy  standards;  (3)  considering 
petitions  for  exemption  from  established 
fuel  economy  standards  by  low  volume 
manufacturers  (those  producing  fewer 
than  10,000  passenger  cars  annually 
worldwide)  and  establishing  alternative 
standards  for  them;  (4)  preparing  reports 
to  Congress  annually  on  the  progress  of 
the  fuel  economy  program;  (5)  enforcing 
fuel  economy  standards  and  regulations; 
and  (6)  responding  to  petitions 
concerning  domestic  production  by 
foreign  manufacturers  and  other 
matters. 

To  date,  passenger  car  fuel  economy 
standards  have  been  established  by  the 
Congress  for  Model  Years  (MY's)  1978 
through  1980  and  for  1985  and  thereafter, 
and  by  NUTSA  for  MY's  1981  through 
1984.  in  addition,  during  1985  and  1986 
NUTSA  amended  passenger  car 
standards  for  MY's  1986  through  1988. 
Standards  for  light  trucks  have  been 


established  by  NHTSA  for  MY's  1979 
through  1988.  All  current  standards  are 
listedin  Table  I-l. 

In  her  budget  statement  of  January  5, 
1987,  the  Secretary  of  Transportation 
recommended  to  the  President  that  the 
Administration  should  seek  repeal  of  the 
fuel  economy  standards  provisions  of 
Title  V  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act.  The  fuel  economy 
standards  required  by  this  law  have 
now  |ut  U.S.  manufacturers  at  a 
competitive  disadvantage  with  foreign 
impofters  and  threaten  thousands  of 
Amertcan  jobs.  This  is  due  largely  to  the 
domestic  content  requirement  of  the 
CAFB  statute.  Continuing  the  CAFE 
requirements  may  encourage  U.S. 
nanufacturers  to  build  large  cars 
overseas  to  comply  with  the  fuel 
economy  standards  for  their  domestic 
fleet,  give  foreign  importers  a  growing 
competitive  advantage  in  the  large  car 
segment  of  the  market,  and  reduce  the 
range  of  American-built  cars  available 
to  consumers. 


Tabl£  1-1.— Fuel  Economy  Standards  for  Passenger  Cars  and  Light  Trucks 
FOR  THE  1978  Through  1988  Model  Years  (in  MPG) 


Pas- 
senger 
Cars 

Light  Trucks  • 

Model  Year 

Two- 
wheel 
drive 

Four- 
wtieel 
drive 

Compos- 
ite'" 

1978 

♦18.0 

♦19.0 

♦20.0 

22.0 

24.0 

26.0 

27.0 

♦27.5 

•26.0 

•26.0 

»26.0 

1979 

17.2 
16.0 

•16.7 
18.0 
19.5 
20.3 

'19.7 
20.5 
21.0 
21.0 

15.8 
14.0 
15.0 
16.0 
17.5 
18.5 
'18.9 
19.5 
19.5 
19.5 

172 

1980 

(*) 
17.5 
190 

1981 „ 

1982 „ 

1 983 

1984 

200 

1985 

'195 

1 986 

200 

1987 „ 

205 

1 988 „ 

20  5 

. 

'  Standards  for  MY  1979  light  trucks  were  establishes)  for  vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  of  6.000  lbs.  or  less.  Standards  for  MY's  1980-1988  are  for  light  tnjcks  with  a 
GVWR  of  up  to  and  including  8,500  lbs. 

2  For  MY  1979,  Itghi  truck  manufacturers  may  comply  separately  with  standards  for  four-wheel 
drive,  general  utility  vehicles  and  all  ottier  light  trucks,  or  combine  their  trucks  into  a  single  fleet 
and  comply  with  the  17.2  mpg  standard. 

^  For  MY  1982-1988,  manufacturers  may  comply  with  the  two-wheel  and  four-wheel  drive 
standards  or  may  combine  their  two-wheel  and  four-wheel  drive  light  trucks  and  comply  with  ttie 
corT>posrte  standard. 

*  Standards  were  established  by  Congress  in  Title  V  of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act. 

*  Manufacturers  whose  light  truck  fleet  is  powered  exclusively  by  basic  engines  wt>icti  are  not 
also  used  in  passenger  automobiles,  must  meet  standards  of  14  mpg  and  14.5  mpg  in  MY  1980 
and  1981.  respectively.  1 

"  Revised  in  June  1979  from  18.0  mpg.  I 

'  Revised  in  October  1984  from  21.6  mpg  for  two-wheel  drive,  19.0  mpg  for  four-wheel  drive, 
and  21.0  mpg  for  composite. 

"Title  V  established  a  standard  of  27.5  mpg  for  1985  and  subsequent  model  years,  txjt 
provided  the  Department  of  Transportation  with  the  authority  to  amend  the  standard.  NHTSA 
lowered  the  standard  to  26.0  for  MY  1986  in  October  1985  and  to  26.0  mpg  for  MY's  1987  and 
1988  in  October  1986. 


Section  II:  Fuel  Economy  Improvement 
by  Manufacturers 

The  fuel  economy  achievements  for 
domestic  end  foreign  manufacturers  in 
MY  1985  have  been  updated  since  their 
publication  in  the  Tenth  Annual  Report 
to  the  Congress  and,  together  with 
current  data  for  MY  1986,  are  listed  in 

Tables  IM  and  II-2. 

I 

Table  11-1.— Passenger  Car  Fuel 
Economy  Performance  by  Manufac- 
turer AND  Model  Year  ' 


Manufacturer 


Domestic: 

AM 

Chrysler  . 
Ford ... 
GM 


Model  year— 
CAFE (MPG) 

T 

1985    I    1986 


Sales  weighted  average . 

Imported: 

Alfa  Romeo 

Bertone. 

BMW „.., 

Chrysler  Imports 

Ford  Imports „... 

GM  Imports 

Honda... 

Hyundai 

Isuzu , „ 

Jaguar 

Mazda 

Mercedes-Benz 

Mitsubishi 

Nissan 

NUMMI  (GM-Toyota) 

Peugeot 

Pininfarina _ 

Porsche 

Renault 

Saab 

Subaru 

Suzuki 

Toyota..- 

Volvo....! 

VW» 1 


33.5 
27.8 
26.6 
25.5 


Yugo.. 


Sales  weighted  average 

Total  fleet  average 

Fuel  economy  standards 


26.2 


27.1 
29.8 
25.8 
36.2 
25.2 
47.7 
33.9 


27.7 
19.3 
30.3 
23.0 
31.9 
29.4 
35.7 
24.7 
28.0 
26.3 
28.6 
25.8 
33.0 
58.7 
32.9 
26.5 
30.2 


33.7 
27.9 
26.8 
26^ 

26.6 


27.6 
29.2 
25.7 
36.4 
24.0 
47.3 
33.7 
35.0 
30.7 

18.9; 

29.7 
21.3 
30.7 
30.2 
36.4 
24.8 


30.9 
27.3 
27.5 


25.5 
26.3 
26.4 
31.5 
52.5 
32.5 
26.5 
29.2 

31.5 
27.9 
26.0 


'  Manufacturers  of  fewer  than  10,000  pas- 
senger cars  annually  that  have  requested  al- 
ternative fuel  ecorvomy  standards  are  not 
listed. 

*  Includes  VW  domestic  production  as  well 
as  VW  and  Audi  imports. 

Note— Some  MY  1985  CAFE  values  differ 
from  those  used  in  the  Tenth  Annual  Report 
to  the  Congress  due  to  the  inclusion  of  later 
data. 
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Table  11-2.— Light  Truck  Fuel  Economy  Performance  by  Manufacturer  and  Model  Year 


Model  year  CAFE  (mpg) 

Manufacturer 

Two-wheel  drive 

Four-wheel  drive                           Comp< 

}site 

• 

1985 

1986 

1985         ,         1986 

1985 

1986 

Domestic: 
AM 

23.5 

23.7 

1 
203  '                 907 

Chrysler 

19.1 

197 

Fofd 

19.5 
20.1 

18.8 
20.1 

20  2 

GM „ 

20.0 

18.7 

Sales  weighted  average 

19.9 

20.1 

19.7 

19.4 

19.1 

20  1 

Imported: 
Chrysler  imports 

28.0 
26.0 
33.5 

(*) 
28.6 
26.7 

24.6 

23  0 

Ford  imports 

27.9 
32.3 
27.7 
28.4 
25.8 

Isuzu 

24.9 

25.4 

Mazda „ 

Mitsubishi 

23.2 
22.9 
28.1 
28.8 
23.9 

23.0 
22.4 
28.3 
33.1 
24.5 

Nissan 

Subam 

Suzuki 

Toyota 

27.8 
21.3 

27.8 

VW 

19.0 

Sales  weighted  average 

28.3 
21.2 
19.7 

27.3 
22.8 
20.5 

24.7 
20.5 
18.9 

25.2 
21.5 
19.5 

22  9 

Total  fleet  average 

19.1 
19.5 

20  2 

Fuel  economy  standard 

20  0 

'  In  MY's  1985  and  1986,  manufacturers  could  comply  with  the  two-wheel  and  four-wheel  dirve  starnJards  or  could  combine  their  two-wheel 
and  four-wheel  dnve  trucks  and  comply  with  the  composite  standards. 
*Earty  introduction  of  1986  nKXJels,  no  1985  models  produced. 
Note.— Some  MY  1985  CAFE  values  differ  from  those  used  in  the  Tenth  Annual  Report  to  Congress  due  to  the  use  of  later  data. 


Despite  lower  fuel  prices,  overall  fleet 
fuel  economy  improved  for  passenger 
cars  from  27.3  mpg  in  MY  1985  to  27.9 
mpg  in  MY  1986.  Lower  fuel  prices  also 
contributed  to  a  continuing  reduction  in 
the  demand  for  diesel  engines  (from  0.9 
percent  of  the  MY  1985  fleet  to  0.3 
percent  of  the  MY  1986  fleet).  For  MY 
1986,  Corporate  Average  Fuel  Economy 
(CAFE)  values  increased  over  MY  1985 
levels  for  only  11  of  the  27  passenger  car 
manufacturers  which  produced  cars  in 
both  MY's  1985  and  1986.  (See  Table  II- 
1.)  However,  these  11  companies 
accounted  for  about  77  percent  of  the 
total  MY  1986  production. 
Manufacturers  did  continue  to  introduce 
new  technologies  and  more  fuel-efficient 
models.  On  balance  both  domestic  and 
import  manufacturers  improved  their 
passenger  car  CAFE  levels.  For  MY 
1986,  all  four  domestic  manufacturers 
raised  their  CAFE  from  their  MY  1985 
levels  and  the  average  CAFE  for 
imported  cars  recovered  to  the  MY  1984 
value  after  a  decline  in  MY  1985. 

For  light  trucks,  fleet  average  MY  1986 


CAFE  increased  from  MY  1985  levels  by 
1.6  mpg  for  manufacturers  using  the  two- 
wheel-drive  standard,  by  1.0  mpg  for 
manufacturers  using  the  four-wheel- 
drive  standard,  and  by  1.1  mpg  for 
manufacturers  using  the  composite 
standard.  CAFE  levels  for  imported  light 
truck  manufacturers  decreased  by  1.0 
mpg  for  two-wheel  drive  trucks  and 
increased  by  0.5  mpg  for  four-wheel 
drive  trucks.  Three  of  the  four  domestic 
manufacturers  increased  their  light  truck 
CAFE. 

Two  domestic  and  one  imported  light 
truck  manufacturers  are  not  projected  to 
achieve  the  MY  1986  CAFE  standards. 
Also,  a  number  of  European 
manufacturers  with  limited  model 
offerings  failed  to  meet  the  level  of  the 
MY  1986  passenger  car  CAFE  standard. 
However,  NHTSA  is  not  yet  able  to 
determine  which  of  these  manufacturers 
may  be  liable  for  civil  penalties  for 
noncompliance.  Some  MY  1986  CAFE 
projections  may  change  when  final  MY 
1986  CAFE  figures  are  provided  to 
NHTSA  by  EPA,  in  mid-1987.  In 


addition,  many  manufacturers  are  not 
expected  to  pay  civil  penalties  because 
the  credits  they  earned  by  exceeding  the 
fuel  economy  standards  in  earlier  years 
offset  later  shortfalls.  Other 
manufacturers  may  file  carryback  plans 
to  demonstrate  that  they  anticipate 
earning  credits  in  future  model  years  to 
eliminate  current  deficits. 

Fleet  average  fuel  economy  for  all  MY 
1986  passenger  cars  exceeded  both  the 
MY  1986  standard  and.  for  the  first  time, 
the  higher  27.5  mpg  standard  originally 
set  by  the  Congress  for  MY's  1985  and 
beyond.  Thus,  even  though  NHTSA 
lowered,  according  to  statutory  criteria, 
the  original  MY  1986  standard,  overall 
CAFE  continued  to  rise. 

Fleet  average  fuel  economy  for  MY 
1986  light  trucks  also  exceeded  the  MY 
1986  standards  for  either  the  separate 
two-  and  four-wheel  drive  fleets  or  on 
the  composite  basis.  NHTSA  estimates 
that  by  1995  the  projected  cumulative 
passenger  car  and  light  truck  fuel 
savings  due  to  manufacturers' 


ins ; ; 
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achievements  through  1986  would 
amount  to  approximately  410  billion 
gallons  when  compared  to  the 
consumption  projected  at  MY  1976  new 
vehicle  fuel  economy  levels.  This 
calculation  assumes  that  manufacturers 
will  continue  to  achieve  the  fuel 
economy  levels  of  existing  standards  for 
the  post-1988  period  and  that  on-road 
fuel  economy  averages  15  percent  below 
EPA  ratings,  which  is  consistent  with 
current  EPA  labeling  requirements. 

The  characteristics  of  the  MY  1986 
passenger  car  fleet  reflect  a  continuing 
trend  toward  heavier  imported  cars  and 
higher  performance  domestic  cars.  (See 
Table  11-3.]  Since  MY  1985,  the  average 
curb  weight  decreased  50  pounds  for  the 
domestic  fleet  but  increased  25  pounds 
for  the  import  fleet.  From  MY  1985  to 
MY  1986,  horsepower  per  100  pounds 
increased  from  3.77  to  3.90  for  domestic 
cars  and  declined  from  4.01  to  3.85  hp 
for  imported  cars.  Average  engine  size  is 
smaller  for  both  domestic  and  imported 
cars.  The  size  class  breakdown  shows  a 
slight  trend  away  from  full-  and  mid-size 
cars  to  compacts  and  subcompacts  for 
the  overall  fleet.  The  import  share  of  the 
passenger  car  market  increased  by 
about  3  percentage  points  in  MY  1986  as 
if  also  did  in  MY  1985. 

The  0.4-0.6  mpg  passenger  car  fuel 
economy  improvements  for  the  MY  1986 
domestic  and  import  fleets  were 
achieved  primarily  in  four  areas: 
increased  use  of  front-wheel  drive  (to 
reduce  driveline  losses),  increased  use 
of  torque  converter  clutches  and  split 
torque  features  on  automatic 
transmissions  (also  to  reduce  driveline 
losses),  increased  use  of  fuel  injection 
on  domestic  cars  (to  increase  the  engine 
efficiency),  and  reduced  weight  on 
domestic  cars. 

The  characteristics  of  the  MY  1986 
light  truck  fleet  (see  Table  II-4)  show  an 
average  weight  reduction  of  47  pounds, 
smaller  engine  size,  and  higher 
performance  as  reflected  by  the  increase 
in  the  average  horsepower  to  weight 
ratio.  Increased  popularity  of  small 
pickups  and  compact  vans  contributed 
to  improved  CAFE  levels.  The  0.7  mpg 
fleet  fuel  economy  improvement  for  MY 
1986  light  trucks  was  achieved  primarily 
by  a  28  percentage  point  increase  in  the 
use  of  fuel  injection  and  increased  use 
of  lock-up  torque  converter  clutches  on 
automatic  transmissions.  As  with 
passenger  cars,  diesel  usage  decline  in 
light  trucks. 

The  import  share  of  the  MY  1986  light 
truck  fleet  rose  to  the  highest  level  since 
MY  1980.  This  is  somewhat  distorted, 
however,  because  of  the  extended 
model  year  in  1986  for  two  Japanese 
manufacturers. 


Tabi£  11-3.— Passenger  Car  Fleet  CHARACTERiSTics 


Model  year 


-i- 


Fleet  average  fuel  economy,  mpg 

Reet  average  curb  weight,  lb 

Fleet  average  engine  displacement,  in.' 

Fleet  average  horsepower/weight  ratio,  hp/ 

100  1b „ 

Percent  of  fleet 

Segmentation  by  EPA  size  class,  percent: 

Two-seater 

Minicompact „ 

Subcompact ' „ 

Compact ' „ 

MId-size  • 

Full  size  ' 

Percent  diesel  engines 

Percent  turboctiarged  engines 

Percent  injection 

Percent  front-wheel  drive 

Percent  automatic  transmissions 

Percent  of  automatic  transmissions  with 
lock-up  clutches  or  split  torque  Features.... 


Total  fleet 


1985       1986 


27.3 

2,866 

177 

3.84 
100 

3.3 

0.6 

21.1 

31.0 

28.6 

15.4 

0.9 

3.7 

56.4 

63.3 

76.9 

82.3 


84.< 


Domestic  fleet       Import  fleet 


1985 


1986 


26.2 

3,018 

199 

3.77 
72.8 

1.7 

0.0 

9.8 

29.6 

37.7 

21.2 

0.2 

3.0 

57.5 

60.0 

88.6 

B6.1 


26.6 

2,968 

191 

3.90 
69.7 

1.9 

0.0 

10.3 

31.2 

38.1 

18.6 

0.1 

3.1 

67.3 

66.2 

87.5 

B8.5 


1985 


30.9 

2.457 

119 

4.01 
27.2 

7.6 

2.3 

51.3 

34.9 

3.8 

0.0 

2.7 

5.6 

53.3 

72.3 

45.4 

62.5 


1986 


31.5 

2,482 

117 

3.85 
30.3 

6.4 

1.8 

54.7 

32.6 

4.2 

0.3 

0.7 

4.7 

48.9 

77.8 

48.0 

67.1 


'  Includes  associated  station  wagons. 

Table  11-4.— Light  Truck  Fleet  Characteristics 


Model  year 


Fleet  Average  Fuel  Economy,  mpg 

Fleet  Average  Equivalent  Test  Weigtrt,  lb 

Fleet  Average  Engine  Displacement,  In.' 

Fleet  Average  Horsepower/ Equivalent  Test 

Weight  ratio,  HP/ 100  lb 

Percent  of  Fleet „ ^. 

Import  Share,  percent „ 

Segmentation  by  Type,  percent 
Passenger  Van: 

Compact 

Large 

Cargo  Van: 

Compact „. 

Large 

Small  Pickup 

Large  Pickup „ 

Special  Purpose 

Cab  Chassis „ 

Percent  Diesel  Engines 

Percent  Fuel  Injection 

Percent  Automatic  Transmissions 

Percent  Automatic  Transmissions  with  Lx>ck- 
up  Clutches 


Total  fleet 


1985 


20.7 

3,860 

225 

3.20 
100 
17.8 


8.3 
2.4 

3.6 

8.8 

23.2 

30.1 

23.2 

0.3 

1.5 

14.0 

63.8 

70.1 


1986 


3.81$ 
21$ 


3.27 
100 
29.^ 


11. 
1. 

3 

7 

28.$ 

28.i 

18.7 

O.S 

1-1 

58.^ 

72.« 


2WD  fleet 


1985      1986 


20.9 

3,807 

229 

3.28 
66.5 
16.9 


12.5 
3.6 

5.4 

13.2 

29.9 

29.4 

5.5 

0.5 

1.4 

15.5 

69.3 


21.8 

3,760 

215 


4WD  fleet 


1985       1986 


20.2 

3,964 

217 


3.30        3.05 

68.7  33.5 

27.8  19.7 


15.6 
1.8 


4.8 

11.5 

36.9 

25.2 

3.5 

0.7 

0.9 

38.1 

62.7 


68.6        69.4 


10.5 
31.3 
58.2 


1.6 
11.0 
52.8 

74.6 


20.6 

3,929 

207 

3.21 
31.3 
32.2 


1.0 


10.2 
36.6 
52.1 


1.4 
50.2 
48.3 

81.0 


Section  III:  1986  Activities 

A.  MY  1987-88  Passenger  Car  Piid 
Economy  Standards 

On  March  1, 1985,  General  Motors 
Corporation  (CM)  and  Ford  Motor 
Company  (Ford)  petitioned  the  agency 
to  reduce  passenger  car  fuel  economy 
stancferds  from  27.5  mpg  to  26.0  mpg  for 
1986  and  subsequent  model  years.  In 
general,  both  companies  argued  that 
changes  in  the  passenger  car  market 
beyoad  their  control,  such  as  declining 
fuel  prices  and  increased  import 


competition,  had  reduced  their  fuel 
economy  capability.  ! 

On  March  28, 1985.  NHTSA  published 
a  notice  in  the  Federal  Register  (50  FR 
12344)  granting  the  CM  and  Ford 
petitions  and  requesting  public 
comment.  In  that  notice,  NHTSA  also 
combined  rulemaking  on  these  petitions 
with  that  of  a  petition  submitted  on  July 
26, 1984,  by  the  Center  for  Auto  Safety 
(CFAS)  and  the  Environmental  Policy 
Institute  (EPI).  The  CFAS/EPI  petition 
requested  that  the  agency  raise  the 
existing  passenger  car  fuel  economy 


/  Vol.  52.  No.  64  /  Friday,  April  3.  V 


10845 


standards  from  27.5  mpg  for  MY  1987-90 
to  31.5,  34.5.  37.5.  and  40.5  mpg  for  MY 
1987-90.  respectively.  The  CFAS/EP! 
petition  was  granted  by  NHTSA  in  a 
Federal  Register  notice  on  November  28. 
1984  (49  ¥R  46770).  In  both  Federal 
Register  notices,  the  agency  noted  that 
granting  a  petition  does  not  mean  that  a 
rule  will  necessarily  be  issued.  The 
determination  to  issue  a  rule  is  made  in 
the  course  of  rulemaking  in  accordance 
with  statutory  criteria. 

On  September  30. 1985.  NHTSA 
issued  a  final  rule  amending  the  MY 
1986  standard  to  26.0  mpg  {50  FR  40528, 
October  4. 1985). 

On  January  22. 1986.  NHTSA 
published  in  the  Federal  Register  (51  FR 
2912)  a  notice  of  a  public  meeting  to  be 
held  on  February  19. 1968,  and  a  notice 
of  proposed  rulemaking  (NPRM)  to 
amend  the  existing  MY  1987-88 
standard  of  27 JS  mpg  to  new  values 
within  the  range  of  28.0  mpg  to  27.5  mpg. 
In  the  NPRM.  the  agency  requested 
information  and  comments  to  assist  it  in 
its  analysis  of  manufacturers'  fuel 
economy  capabilities  for  MY's  1987^88. 
NHTSA  noted  that  manufacturers  are 
faced  with  significant  uncertainties  that 
could  have  substantial  adverse  impact 
on  their  CAFE  projections.  Respondents 
were  asked  to  comment  on  these 
uncertainties — specifically,  future 
gasoline  prices,  competition  from 
abroad,  and  consumer  demand. 

On  July  30, 1986.  NHTSA  published  in 
the  Federal  Register  (51  FR  27224)  a 
supplemental  NPRM  (SNPRM) 
concerning  an  aigument  put  forth  by  CM 
that  the  agency  may  (or  ind^d,  must) 
consider  a  company's  need  for 
carryback  credits  in  determining  the 
maximum  feasible  average  fuel  economy 
level.  The  notice  requested  comment  on 
a  tentative  conclusion  by  the  agency 
that  the  aiyument  should  be  rejected. 

On  October  1. 1986,  after  receiving 
extensive  comments  on  its  proposal  and 
holding  a  public  meeting,  NHTSA  issued 
a  final  rule  amending  the  MY  1967-1988 
standards  to  26.0  mpg  (51  FR  35594, 
October  6, 1986).  NHTSA  concluded  diat 
the  only  actions  available  to  CM  and 
Ford  to  significantly  raise  their  MY 
1987-88  fuel  economy  levels  would 
involve  product  restrictions  resulting  in 
adverse  economic  impacts,  including 
sales  losses  well  into  the  hundreds  of 
thousands,  job  losses  into  the  tens  of 
thousands,  and  unreasonable 
restrictions  on  consumer  choice.  In  its 
analysis,  the  agency  noted  that  both  GM 
and  Ford  CAFE  estimates  fw  MY  1987- 
1988  are  subject  to  a  number  of  risks. 
One  risk  is  the  possibility  of  greater 
than  expected  competition  from  foreign 
manufacturers  of  small  cars,  which 
compete  directly  with  and  thus  could 
reduce  sales  of  the  domestic 


manufacturers'  more  fuel  efficient  cars. 
Another  risk  is  that  fuel  prices  may 
decline  further,  reducing  demand 
beyond  that  anticipated  by  the 
manufacturers  for  smaller  cars  and 
engines,  with  concomitant  increases  in 
consumer  demand  for  larger  cars  and 
engines.  Based  on  its  analysis,  NHTSA 
concluded  that  the  maximum  feasible 
standard  for  MY  1987-88  is  26.0  mpg. 

NHTSA  based  its  decision  to 
establish  MY  1987-88  standards  at  28X) 
mpg  on  grounds  unrelated  to  the 
argument  set  forth  by  GM  that  the 
agency  must  consider  a  company's  need 
for  carryback  credits  when  determining 
the  maximum  average  fuel  economy 
level.  The  agency  noted  that  if  it  did 
include  GM's  desire  to  earn  carryback 
credits  to  offset  iU  MY  1965  shortfall  as 
part  of  the  calculation  of  the  MY  1987-88 
standards,  the  record  would  dictate 
standards  below  26.0  mpg  for  both 
model  years. 

B.  Light  Truck  Standards 

Proposed  standards  for  MY  1988  and 
1989  light  trucks  were  published  on 
January  24, 1986  (51  FR  3221).  That  rule 
proposed  that  final  composite  standards 
be  set  within  a  range  of  20.5  mpg  to  22.0 
mpg  for  MY  1988  and  20,5  mpg  to  22.5 
mpg  for  MY  1989. 

NHTSA  published  a  final  rule 
establishing  MY  1988  light  truck  fuel 
economy  standards  on  April  23. 1986  (51 
FR  15335).  The  agency  set  a  composite 
standard  of  20.5  mpg,  with  optional 
standards  of  21.0  mpg  for  two-wheel 
drive  trucks  and  19.5  mpg  for  four-wheel 
drive  trucks. 

In  the  final  rule  for  MY  1988  trudcs. 
the  agency  again  determined  that  Ford 
was  the  "least  capable"  manufacturer 
with  regard  to  the  level  of  the  average 
fuel  efficiency  of  its  light  trucks.  The 
agency  concluded,  upon  balancing  the 
relevant  statutory  factors  that  the 
relatively  small  and  uncertain  energy 
savings  that  would  be  associated  with 
setting  a  standard  above  Ford's 
capability  would  not  justify  the 
economic  harm  to  that  company  and  the 
economy  as  a  whole.  The  agency 
projected  that  Ford  could  achieve  an 
average  MY  1988  fuel  economy  level  no 
higher  than  20.8  mpg.  In  contrast, 
NHTSA  concluded  that  GM  could 
achieve  between  20.8-21.1  mpg  and 
Chrysler  could  achieve  21.5-23.3  mpg. 
The  20.8  mpg  figure  for  Ford  was  subject 
to  a  potential  loss  of  0.3  to  0.5  mpg  due 
to  sales  shifts  towards  larger  engines 
and  vehicles  (primarily  due  to  possible 
declines  in  fuel  prices  and  consequent 
increased  consumer  demand  for  larger 
trucks  and  engines),  as  well  as  a 
potential  loss  of  0.3  mpg  due  to 
technological  risks.  The  agency  believed 


that  it  was  likely  that  some  but  not  all  of 
these  risks  would  occur,  and  that  Ford's 
MY  1988 capability  did  not  exceed  205 
mpg.  It  selected  20.5  mpg  as  the  final 
composite  standard  to  balance  the 
potentially  serious  adverse  economic 
consequences  associated  with  the 
realization  of  the  above  market  and 
technological  risks  against  Ford's 
opportunities  as  the  "least  capable" 
manufacturer  with  a  substantial  share  of 
sales.  (Since  Ford  produces  more  than 
25  percent  of  all  Kght  trucks  subject  to 
fuel  economy  standards,  its  capability 
has  a  significant  effect  on  the  level  of 
the  industry's  capability  and,  therefore, 
on  the  level  of  the  standards.) 

The  agency  is  currently  in  the  process 
of  analyzing  data  for  MY  1989  light  truck 
average  fuel  economy  standards.  A  final 
rule  is  expected  to  be  issued  by  the  end 
of  February  1987. 

NHTSA  has  begun  the  process  of 
establishing  light  truck  standards  for  the 
post-1989  period.  NHTSA  issued  a 
notice  requesting  data  on 
manufacturers'  MY  1990-91  light  truck 
fuel  economy  capabilities  on  September 
16, 1966  (51  FR  32802).  The  agency  plans 
to  issue  a  proposed  rule  on  MY  1990-91 
light  truck  fuel  economy  standards  in 
the  spring  of  1987. 

C.  Low  Volume  Petitions 

Section  502(cj  of  the  Act  provides  that 
a  low  volume  manufacturer  of  passenger 
automobiles  may  be  exempted  from  the 
generally  applicable  passenger  car  fuel 
economy  standards  if  these  standards 
are  more  stringent  than  the  maximum 
feasible  average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufacturer  at  its  maximum  feasible 
leveL  Under  the  Act  a  low  volume 
manufacturer  is  one  which 
manufactured  fewer  than  10.000 
passenger  automobiles,  worldwide,  in 
the  model  year  for  which  the  exemption 
is  sought  (the  affected  model  year)  and 
which  maniifactured  fewer  than  10.000 
passenger  automobiles  in  the  second 
model  year  before  the  affected  model 
year. 

On  April  16. 1988.  NHTSA  published  a 
final  rule  in  the  Federal  Register  (51  FR 
12855)  setting  alternative  fuel  economy 
standards  for  Rolls  Royce  of  11.2  mpg 
for  MY  1987-89. 

The  agency  has  pending  petitions  for 
alternative  standards  from  Lamboi^hini. 
Lotus.  Maserati,  LondonCoach,  Ferrari, 
Bitter,  and  Dutcher  Motors.  Action  on 
these  petitions  will  be  completed  in 
1987. 

Section  IV:  Impact  of  Domestic  Content 
Amendment 

The  Automobile  Fuel  Efficiency  Act  of 
1980  (Act  of  1980)  modified  several 
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provisions  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  One 
modification  concerned  the  domestic 
content  provision  in  section  503  of  Title 
V.  Section  503  specifies  that  passenger 
cars  having  less  than  75  percent  of  the 
cost  to  the  manufacturer  attributable  to 
the  value  added  in  the  United  States  or 
Canada  are  considered  to  be  foreign 
manufactured.  Conversely,  vehicles  with 
at  least  75  percent  value  added  in  the 
U.S.  or  Canada  are  considered  to  be 
domestically  manufactured  for  the 
purposes  of  complying  with  fuel 
economy  regulations.  Since  section  503 
also  requires  that  domestically  and 
foreign  produced  passenger  automobiles 
not  be  grouped  together  for  the  purpose 
of  complying  with  fuel  economy 
standards,  highly  fuel-efficient  vehicles 
with  less  than  75  percent  value  added  in 
the  United  States  or  Canada  may  not  be 
used  by  a  manufacturer  to  offset  the 
lower  fuel  economy  of  its  domestically 
produced  cars. 

The  domestic  content  provision  was 
included  in  Title  V  to  promote 
employment  in  the  U.S.  automobile 
industry  by  encouraging  manufacturers 
to  produce  high  fuel  economy  vehicles  in 
this  country,  instead  of  relying  on  the 
importation  of  such  cars  which  they 
produced  or  purchased  abroad. 
However,  foreign  manufacturers 
choosing  to  build  their  most  fuel- 
efficient  vehicles  in  the  U.S.  or  Canada, 
with  at  least  75  percent  domestic 
content,  would  not,  under  the  original 
domestic  provision,  be  permitted  to 
average  such  cars  with  their  less  fuel- 
efficient  foreign-produced  models.  Thus, 
there  existed  a  disincentive  for  foreign 
manufacturers  to  initiate  U.S.  production 
and  to  achieve  high  levels  of  domestic 
content.  The  Act  of  1980  permits 
manufacturers  completing  their  first 
year  of  production  in  the  period  1975-85 
to  petition  NHTSA  for  exemption  from 
the  separate  compliance  provisions  of 
section  503  of  Title  V.  Such  a  petition 
must  be  granted  unless  the  agency  finds 
that  doing  so  would  result  in  reduced 
employment  in  the  U.S.  automobile 
industry. 

Volkswagen  of  America,  Inc.  (VWoA) 
was  the  only  manufacturer  to  petition 
NHTSA  for  an  exemption  from  the 
separate  compliance  provision.  The 
agency  granted  the  petition  for  relief  on 
October  23, 1981.  The  agency  concluded 
that  granting  the  petition  would  not 
result  in  adverse  effects  on  employment 
in  the  U.S.  automobile  industry. 

During  1986.  as  required  by  the  Act  of 
1980  (section  512(cKl)  of  Title  V),  the 
Secretaries  of  Transportation  and  Labor 
made  their  fifth  annual  examination  of 
the  impact  of  the  domestic  content 
amendment  to  Title  V.  During  1986, 
employment  in  the  domestic  auto 
industry  shrank  as  production  declined. 


Throuih  October  1986  (the  latest  figures 
available  when  this  report  was 
prepared),  domestic  passenger  car 
production  declined  4.8  percent 
compared  to  the  same  period  in  1985. 
VWoA  car  production  decHned  118 
percent;  however,  VWoA  accounts  for 
only  1,1  percent  of  total  domestic  car 
production.  According  to  the  U.S. 
Department  of  Labor,  total  employment 
in  SIC  (Standard  Industrial 
Classification)  371  (Motor  Vehicles  and 
Equipment)  declined  from  an  average  of 
876,000  for  January  through  October 
1985  to  846,000  for  the  same  period  in 
1986. 

Although  declines  in  vehicle 
production  experienced  by  VWoA  and 
other  domestic  manufacturers  in  1986 
have  prevented  growth  in  U.S. 
automobile  industry  employment, 
VWoA  expects  that  its  MY  1987  U.S. 
produced  Golf,  its  only  model  assembled 
in  the  U.S.  during  MY  1986,  will  continue 
to  contain  over  75  percent  domestic 
contetit.  Also,  VWoA  is  initiating  U.S. 
assembly  of  its  Jetta  model  which  has 
previously  only  been  imported  from 
Europe.  The  domestic  content  of  the  MY 
1987  Jetta  is  below  75  percent,  but  that 
percentage  is  expected  to  increase  in  the 
future.  There  is  no  reason,  at  present,  to 
change  the  1981  findings  of  NHTSA  that 
granting  VWoA's  petition  will  promote 
employment  in  the  U.S.  automobile 
industry  without  causing  undue  harm  to 
domestic  manufacturers.  Also,  no 
evidence  has  been  found  that  the 
domestic  content  provision  has 
permitted  a  manufacturer  of 
domestically  produced  cars  to  attain  the 
75  percent  level,  and  then  subsequently 
to  faU  below  the  75  percent  requirement 
for  the  same  model  type. 

Section  V:  Use  of  Advanced  Technology 

This  section  fulfills  the  statutory 
requirement  of  section  305  of  Title  III  of 
the  Department  of  Energy  Act  of  1978 
(Pub.  L.95-238)  which  directs  the 
Secretary  of  Transportation  to  submit  an 
annual  report  to  the  Congress  on  the  use 
of  advanced  technologies  by  the 
automotive  industry  to  improve  motor 
vehicle  fuel  economy.  This  report 
focuies  on  the  introduction  of  new 
models,  the  application  of  materials  to 
save  weight,  and  the  advances  in 
electronics  and  engine  technology  which 
improved  fuel  economy  in  MY  1986. 

New  Models 

In  1986,  manufacturers  introduced 
sevffl-al  new,  lighter  weight,  front-wheel 
drive  passenger  cars  and  some  new, 
lighter  weight  truck  models. 

General  Motors  replaced  the  K-body 
Cadillac  Seville  and  the  E-body  Cadillac 
Eldorado,  Buick  Riviera,  and  Oldsmobile 
Toronado  with  lighter  transverse-engine, 


front-wheel  drive  models  with  more 
sophisticated  computer  control  of  engine 
functions.  These  new  models  are  over 
400  pounds  lighter  than  their 
predecessors,  have  lower  aerodynamic 
drag,  and  are  manufactured  in  GM's 
new,  highly-automated  Hamtramck, 
Michigan,  assembly  plant.  GM  also 
introduced  new,  front-wheel  drive  H- 
body  sedans  (the  Oldsmobile  Delta  88 
and  the  Buick  LeSabre)  which  replaced 
the  B-body  rear-wheel  drive  sedans  of 
the  same  model  names.  The  new  H-body 
sedans  are  about  600  pounds  lighter 
than  their  predecessors. 

Ford  introduced  new  front-wheel 
drive  mid-size  cars  (the  Ford  Taurus  and 
Mercury  Sable)  which  replaced  the  rear- 
wheel  drive  Ford  LTD  and  Mercury 
Marquis.  The  Taurus  and  Sable 
incorporate  new  4-  and  6-cylinder 
engines,  a  new  4-speed  automatic 
transmission  and  low  aerodynamic  drag 
for  improved  fuel  economy. 

For  MY  1986,  the  number  of  imported 
passenger  car  makes  increased  with  the 
introduction  of  Yugo,  Hyundai,  and 
Acura  lines.  The  Yugo  and  Hyundai  cars 
are  marketed  as  low-cost  entry-level 
vehicles  and  are  manufactured  in 
Yugoslavia  and  South  Korea, 
respectively.  This  is  the  first  time  cars 
from  either  of  these  countries  have  been 
offered  in  the  U.S.  market.  The  Acura  is 
a  new  Honda  line  offering  larger  and 
more  luxuriously  trimmed  models.  Other 
new  imports  include  the  front-wheel 
drive  Toyota  Celica  replacing  the  rear- 
wheel  drive  model,  the  compact  Mazda 
323  replacing  the  subcompact  Mazda 
GLC,  and  the  Saab  9000,  which  is  the 
first  imported  sedan  to  be  classified  as 
"large"  by  the  EPA  interior  volume 
index  measurements. 

In  the  domestic  light  truck  area, 
American  Motors  and  Chrysler  each 
introduced  new  pickup  trucks  in  a  new 
mid-size  class  that  falls  between 
compact  and  full-size  models  in  weight, 
but  has  cargo  box  dimensions  similar  to 
full-size  pickups.  The  American  Motors 
Jeep  Comanche  pickup  was  an  early 
introduction  1986  model  while  Chrysler's 
Dodge  Dakota  is  an  early  introduction 
1987  model.  In  the  import  truck  category, 
Mazda  and  Nissan  introduced  new 
compact  pickups  this  year,  with  part  of 
the  Nissan  production  assembled  in  the 
U.S.  The  number  of  small  vans  and  van- 
like station  wagons  with  four-wheel 
drive  increased  in  MY  1986,  with  the 
introduction  of  the  Nissan  4WD  Stanza 
Wagon  and  four-wheel  drive  versions  of 
the  Plymouth/Dodge  imported  Colt 
Vista  wagon  and  the  Volkswagen         j 
Vanagon  Syncro. 

Materials 

Auto  makers  continued  to  make 
progress  in  materials  application  aimed 
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al  weight  reduction,  corrosion 
prevention,  and  general  quality 
improvement.  This  report  will  focus  on 
the  weight  reduction  and  improved 
efficiency  aspects. 

The  use  of  aluminum  is  increasing  as 
is  Ihe  application  of  certain  plastics  and 
composite  materials.  The  tubular 
aluminum  driveshaft  introduced  on  the 
Ford  Aerostar  van  has  entered  high 
volume  production.  Weight  has  been 
reduced  from  19  lbs  to  11  lbs.  The 
Aerosfar  also  employs  aluminum  wheels 
made  by  a  novel  impact  extrusion 
process.  Weight  savings  on  rotating 
components  like  wheels  and  driveshafts 
represent  a  greater  energy  savings  than 
on  static  components  because  the 
rotational  energy  must  be  increased  as 
well  as  the  forward  motion  each  time 
the  vehicle  accelerates. 

Ford  also  has  introduced  an  aluminum 
case  for  its  four-speed  automatic 
transmissions  on  the  Taurus/Sable  cars. 
The  new  Chevrolet  Corvette  uses 
aluminum  cylinder  heads  on  its  V-8 
engine.  Although  this  application  is  not 
novel,  these  lighter  weight  heads  are 
usually  employed  on  smaller  engines. 
Other  new  applications  of  aluminum 
include  cast  hinges  on  the  AMC  Jeep 
Cherokee  and  Wagoneer,  balance  shaft 
housings  on  Chrysler's  new  2.5  liter 
engines,  water  pumps  on  Ford's  new  V- 
6  engines  for  the  Taurus  and  Sable,  new 
cast  vkrheels  on  a  number  of  cars,  and 
expanded  use  of  aluminum  radiators. 
Another  lightweight  metal,  nagnesium 
alloy,  has  been  introduced  in  clutch 
housings  and  clutch/brake  pedal 
support  brackets. 

As  the  lighter  metals,  plastics,  and 
composite  materials  replace 
conventional  steel,  some  of  the 
remaining  conventional  steel  is  being 
replaced  by  high-strength  steels. 
Examples  of  high-strength  steel 
introduction  include  the  Ford  Aerostar 
van  hood,  liftgate  and  driveshaft; 
bumper  components  on  the  Taurus, 
Sable,  and  Aerostar;  and  leaf  springs  on 
various  CM  models.  Smaller,  more 
powerful  engines  will  also  rely  heavily 
on  high  strength  steel  for  component 
applications.  Engine  components 
affected  on  1986  models  include  balance 
shafts  and  interconnecting  helical  gears 
in  Chrysler's  new  2.5  liter  engines.  Also 
steel  camshafts  are  replacing  cast  iron 
camshafts  in  Ford's  5.0  liter  V-fl. 

Body  and  chassis  applications  of  high- 
strength  steel  include  frame 
crossraembers.  front  bumper  support 
bars,  rear  wheel  wells  and  control  arms 
on  the  Ford  Aerostar  van;  certain 
underbody  components  of  CM  E/K-body 
cars;  and  wheels  for  the  Buick  LeSabre 
and  Oldsmobile  Delta  88. 


A  new  application  of  a  composite 
piston  is  being  introduced  in  GNTs  2.5 
liter  four  cylinder  "Iron  Duke"  engine. 
This  consists  of  silicon  impregnated 
aluminum  cast  into  a  piston  to  produce  a 
light-weight  low  friction  material. 

The  Ford  Aerostar  van  uses  various 
plastic  components  including 
polycarbonate  polyester  alloy  bumper 
parts,  polyethylene  fuel  tanks,  nylon  air 
cleaners  and  polycarbonate  headlamp 
covers.  Other  new  applications  of 
plastics  include  polycarbonate  bumpers 
on  the  Ford  Taurus  and  Mercury  Sable, 
fiberglass  reinforced  epoxy  resins  in 
rear  leaf  springs  on  various  GM  cars, 
and  plastic  rear  load  floor/seatback 
assemblies  in  the  Taurus/Sable  station 
wagons.  The  Pontiac  Fiero  continued  to 
use  the  first  thermoplastic  rear  quarter 
panels  in  the  U.S.  The  Jeep  Comanche 
pickup  truck  uses  a  plastic  front  end 
panel.  These  new  introductions  of 
plastics  are  expected  not  only  to  save 
weight,  but  to  increase  vehicle  life, 
performance,  and  appearance. 

In  addition  to  the  preceding 
applications,  various  research  and 
development  milestones  were  reached 
in  1986.  For  example  a  joint 
development  project  between  the 
Aluminum  Company  of  America  and 
Audi  AG  is  producing  an  all  aluminum 
body  which  weighs  46.8  percent  less 
than  an  identical  body  made  of  steel. 
Also,  resilient  foams  are  being 
developed  for  light  weight  bumper  cores 
to  produce  superior  impact  absorption  at 
reduced  weight 

Electronics 

The  application  of  electronics  in 
vehicles  in  ways  that  enhance  fuel 
economy  continues  to  grow.  More  cars 
have  electronic  controlled  fuel  injection 
and  antiknock  systems  for  MY  198a 
Increasingly,  fuel  injection  is  multi-point 
which  introduces  the  fuel  at  the  intake 
port  of  each  cylinder  rather  than  single- 
point,  which  introduces  fuel  at  a  central 
position  in  the  manifold.  Shift  indicator 
lights  were  used  on  about  half  of  the 
manual  transmission  cars  to  indicate 
optimum  shift  points  to  achieve 
improved  fuel  ecoiwmy.  Many  of  these 
engine  electronics  functions  are 
managed  by  computers,  which  control  a 
multitude  of  other  vehicle  features  such 
as  comfort,  convenience,  diagnostic, 
antilock  brakes,  four-wheel  drive,  and 
suspension  stiffness  or  leveling.  Another 
electronic  development  beginning  to  be 
used  in  MY  1986  cars  is  multiplexing, 
which  reduces  the  amount  of  wiring 
required  by  using  internal  switching  to 
route  several  signals  over  the  same  wire. 


Summary 

Although  the  present  stable  supply 
and  dechning  prices  of  fuel  have 
somewhat  limited  manufacturers' 
technological  efforts  to  achieve 
additional  improvements  in  fuel 
economy,  auto  manufacturers  are  still 
making  progress.  Several  new  models  of 
passenger  cars  and  light  trucks  were 
introduced  in  MY  1986  with  better  fuel 
economy  than  their  predecessors  due  to 
lighter  weight,  improved  aerodynamics, 
and/or  new  engines  and  transmissions. 
Applications  of  alternative  materials  for 
lighter  weight  continued  to  increase  as 
did  electronic  engine  controls.  Overall, 
the  fuel  economy  of  every  sector  of 
passenger  cars  (imported  and  domestic) 
and  light  trucks  (two-wheel  drive  and 
four-wheel  drive)  improved  in  MY  1986. 
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Urban  Mass  Transportation 
Administration 

Availability  of  UMTA  Circular  C  7008.1; 
Financial  Capacity  and  Request  for 
Comments 

AGENCY:  Urban  Mass  Transportation 
Administration,  DOT. 

ACTION:  Notice  of  the  availability  of 
UMTA  Circular  C  7008.1:  Financial 
Capacity;  and  request  for  comments. 


summary:  By  this  Notice,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  announces  that  UMTA  Circular 
C  7006.1.  "Financial  Capacity."  is 
available  to  the  public.  This  Circular 
provides  guidance  on  the  criteria  UMTA 
uses  to  make  a  determination  of  each 
grantee's  financial  capacity  as  required 
by  section  3  and  the  certincation 
requirements  of  section  9  of  the  UMT 
Act.  The  Circular  imposes  no  new 
requirements,  nor  does  it  require  any 
additional  documentation  of  grantees. 

DATE  The  Circular  is  effective  March  30. 
1987.  Comments  should  be  received  by 
May  30, 1967. 

ADDRESS:  Comments  on  the  Circular 
should  be  submitted  to  UMTA  Docket 
Number  87-A  Urban  Mass 
Transportation  Administration,  Room 
9228,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  may 
be  inspected  by  the  public  at  this 
address.  Monday  through  Friday 
between  8:30  a.m.  and  5KW  p.m. 

FOR  FURTHER  rNFORMATION  CONTACT: 

Mr.  Kenneth  W.  Butler,  Associate 
Administrator  for  Budget  and  Policy. 
Room  9310,  (202)  366-4050 
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Mi.  Linan  J.  Cudahy.  Director  of  Capital 
and  Formula  Assistance,  Room  9311. 
(202)366-1662 
SUPPLEMENTARY  INFORMATION:  UMTA 
Circular  C  7008.1  applies  to  grant  funds 
made  available  under  the  UMT  Act  and 
concerns  the  statutory  requirements  for 
financial  capacity  required  of  UMTA 
grant  recipients. 

These  requirements  are  found 
specifically  in  two  provisions  in  the 
UMT  Act,  section  3(a)(2)(A)(i)  and 
section  9(e)(3)(A),  which  require  that  the 
applicant  has  "the  legal,  financial  and 
technical  capacity  to  carry  out  the 
proposed  project."  The  purpose  of  this 
Circular  is  to  provide  guidance  to 
grantees  on  the  factors  UMTA  considers 
when  it  makes  an  assessment  of  the 
financial  capacity  of  applicants  before  it 
makes  a  grant. 

Generally,  financial  capacity  consist 
of  two  aspects:  Overall  current  financial 
condition  and  future  financial  capability 
of  the  agency  which  includes  the 
sufficiency  of  its  funding  sources  to  meet 
future  operating  deficits  and  capital 
costs. 

The  former  is  usually  documented  in 
audits  and  financial  reports.  It  is 
reflected  in  working  capital  levels, 
current  assets  versus  current  liabilities, 
capital  accounts,  debt  levels  and  trends 
in  transit  costs  and  relevant  economic 
indicators. 

Financial  capability,  on  the  other 
hand,  refers  to  the  stability  and 
reliability  of  revenue  sources  to  meet 
future  annual  capital  and  operating 
costs.  Funds  pledged  to  support 
operating  deficits  and  capital  programs, 
as  well  as  replacement  and 
rehabilitation  costs  and  new 
investments  are  evaluated  for  their 
sufficiency  and  reliability. 

Reviews  conducted  by  the  General 
Accounting  Office  (GAO)  and  others 
often  have  revealed  inadequate 
financial  planning  on  the  part  of  transit 
agencies  which  can  result  in,  among 
other  things,  excess  fleet  size,  reduction 
of  overall  service  in  order  to  initiate 
service  on  new  facilities  and  inadequate 
maintenance.  Therefore,  UMTA  is 
issuing  this  Circular  describing  all 
stages  of  UMTA's  assessment  of 
financial  capacity  leading  to  its  funding 
decisions. 

This  Circular  imposes  no  new 
requirements,  nor  does  it  require 
grantees  to  submit  any  additional 
documentation  than  they  are  already 
required  to  submit,  it  is  effective 
immediately,  in  order  to  permit  grantees 
the  earliest  opportunity  to  reevaluate 
the  steps  they  are  taking  to  ensure 
compliance  with  the  requirement  for 
financial  capacity.  Comments  will  be 


accepted  for  60  days  from  the  effective 
date  of  this  Notice,  May  30, 1987. 
Following  the  end  of  the  comment 
period,  UMTA  will  review  the  comments 
and  publish  another  Notice  in  the 
Federal  Register.  That  Notice  will 
respond  to  the  comments  and,  if 
appropriate,  make  changes  to  the 
Circular. 

UMTA  plans  to  send  a  copy  of  the 
Circular  to  all  its  grantees.  Any 
interested  members  of  the  public  can 
obtain  a  copy  by  contacting:  UMTA 
Office  of  Management  Planning, 
Administrative  Services  Division,  UAD- 
12,  Room  7427,  400  7th  Street  SW., 
Washington,  DC  20590,  telephone  366- 
4865. 

Issued  on:  March  30, 1987. 
Ralph  L.  Stanley, 
Administrator. 
|FR  Doc.  87-7354  Filed  3-31-87;  11:54  am] 

BILLING  CODE  4910-57-M 


DEPARTMENT  OF  THE  TREASURY 

Income  Tax  Treaty  Discussions  With 
the  Federal  Republic  of  Germany 

The  Treasury  Department  announced 
that  representatives  of  the  United  States 
and  the  Federal  Republic  of  Germany 
will  resume  discussions  in  early  April 
1987  on  possible  revisions  of  the  existing 
income  tax  treaty  between  the  two 
countries.  The  present  treaty  was  signed 
in  1954  and  last  revised  in  1965. 

The  discussions  will  consider 
revisions  in  the  tax  laws  of  the  two 
countries  since  the  treaty  was  last 
revised  in  1965.  These  revisions  include 
the  U.&  Tax  Reform  Act  of  1986  and  the 
German  tax  reform  of  1977.  To  the 
extent  possible,  the  discussions  also  will 
consider  the  German  tax  reform 
anticipated  later  this  year. 

Persons  wishing  to  offer  comments  or 
suggestions  relating  to  the  forthcoming 
discussions  are  invited  to  submit  such 
comments  or  suggestions  in  writing  to 
Stephen  E.  Shay,  International  Tax 
Counsel,  Room  3064  Main  Treasury, 
Washirgton.  DC  20220. 
|.  Roger  Mentz, 

Assislapt  Secretary  (Tax  Policy). 
[PR  Doc.  87-7356  Filed  4-2-87;  8:45  am) 

BILUNC  CODE  W10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

DalL'd:  March  27. 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(3)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1 545-0026 

Form  Number:  926 

Type  of  Review:  Extension 

Title:  Return  by  a  Transferor  of  Property 
to  a  Foreign  Corporation,  Foreign 
Estate  or  Trust,  or  Foreign  Partnership 

Description:  Internal  Revenue  Code 
section  1491  imposes  an  excise  tax  on 
the  transfer  of  property  to  a  foreign 
entity.  On  the  date  of  the  transfer. 
Form  926  and  any  tax  due  is  required 
to  be  filed  and  paid.  In  addition.  Form 
926  is  used  as  a  vehicle  for  taxpayers 
to  report  information  under  section 
6038B. 

Respondents:  Individuals,  Businesses 

Estimated  Burden:  10,315  hours 

Clearance  Officer:  Garrick  Shear  (202) 
566-6150,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Financial  Management  Service 

OMB  Number:  1510-0045 
Form  Number:  JFS-\50 
Type  of  Review:  Reinstatement 
Title:  Trace  Request  for  EFT  Payment 
Description:  Purpose  is  to  notify  the 
financial  organization  that  a  customer 
(beneficiary)  has  claimed  non-receipt 
of  credit  for  a  payment.  The  form  is 
designed  to  help  the  financial 
organization  locate  any  problem  and 
to  keep  the  customer  (beneficiary) 
informed  of  any  action  taken 
Respondents:  Businesses 
Estimated  Burden:  5,628  hours 
Clearance  Officer:  Douglas  C.  Lewis 
(202)  436-5300,  Financial  Management 
Service,  Room  100,  3700  East  West 
Highway.  Hyattsville.  MD  20782 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503 
Dale  A.  Morgan. 

Departmentol  Reports.  Management  Officer. 
|FR  Doc.  87-7333  Filed  4-2-87;  8:45  am) 

BILLING  CODE  4(10-2S-M 


Sunshine  Act  Meetings 
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This   section  of  the   FEDERAL   REGISTER 
contains   notices  of  meetings  published 
under  the   "Government   in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday. 
April  9, 1987. 

location:  Room  456,  Westwood 
Towers,  5401  Westbard  Avenue, 
Belhesda,  Md. 

status:  Open  to  the  Public. 
matters  to  be  considered: 

Indoor  Air  Quality  Status 

The  staff  will  brief  the  Commission  on  the 
status  of  the  Indoor  Air  Quality  project. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
the  LATEST  AGENDA  INFORMATION,  CALL: 

301^92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301-492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
April  1, 1987. 

[FR  Doc.  87-7526  Filed  4-1-87;  1:19  pm] 
BIUING  CODE  635$-01-« 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (eastern  time) 
Monday,  April  13, 1987. 

place:  Clarence  M.  Mitchell,  Jr.. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street,  NW., 
Washington,  DC  20507. 
STATUS:  Closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Closed 

1.  Litigation  Authorization;  General  Counsel 

Recommendations 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions.) 

Please  telephone  (202)  634-6748  at  all 
times  for  information  on  these 
meetings.) 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 


This  Notice  Issued  April  1. 1987. 

Dated:  April  1,  1987. 
Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat. 
(FR  Doc.  87-7542  Filed  4-1-67;  3:25  pm] 
BILLING  COOE  6750-OS-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:05  p.m.  on  Tuesday,  March  24, 1987, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Accept  the  highest 
acceptable  bid  which  may  be  submitted 
in  accordance  with  the  "Instructions  for 
Bidding"  for  a  purchase  and  assumption 
transaction,  or  (2)  in  the  event  no 
acceptable  bid  for  a  purchase  and 
assumption  transaction  is  submitted, 
accept  the  highest  acceptable  bid  for  an 
insured  deposit  transfer  transaction 
which  may  be  submitted,  or  (3)  in  the 
event  no  acceptable  bid  for  either  type 
transaction  is  submitted,  make  funds 
available  for  the  payment  of  the  insured 
deposits  of  the  closed  bank,  with  respect 
to  each  of  the  following:  (a)  The  First 
State  Bank  in  Billings,  Billings, 
Oklahoma,  which  was  expected  to  be 
closed  by  the  Acting  Bank 
Commissioner  for  the  State  of  Oklahoma 
on  Thursday,  March  26. 1987;  and  (b) 
Tallulah  State  Bank  &  Trust  Company, 
Tallulah,  Louisiana,  which  was  expected 
to  be  closed  by  the  Commissioner  of 
Financial  Institutions  for  the  State  of 
Louisiana  on  Friday,  March  27, 1987. 

At  that  same  meeting,  the  Board  also 
considered  a  memorandum  relating  to 
the  initiation  of  a  pilot  program  which 
would  involve  the  use  of  public 
accountng  firms  to  supplement  the 
Corporation's  present  examination 
force. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurrred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
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in  a  meeting  open  to  pubhc  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(2),  (c)(4).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  March  30, 1987. 
Federal  Deposit  Insurance  Corpora:ion 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-7515  Filed  4-1-87: 12:28  pm| 

BILUMG  COOE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m.,  April  8, 1987. 

PLACE:  Hearing  Room  One,  1100  L 

Street,  NW.,  Washington,  DC  20573. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Malpractices  in  the  Trans-Atlantic 
Trade. 

2.  Proposed  section  15  Orders — Far  East 
Trades. 

3.  Petition  and  Amendment  to  Petition  of 
O.N.E.  Shipping,  Ltd.,  for  section  19  Relief 
(Colombia). 

4.  Docket  No.  84-31— Arctic  Gulf  Marine. 
Inc.,  Peninsula  Shippers  Association.  Inc., 
Southbound  Shippers.  Inc. — Consideration  of 
the  Record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking, 
Secretary  (202)  523-5725. 
Joseph  C.  Polking, 

St'cretary. 

|FR  Doc.  87-7516  Filed  4-1-87;  12:43  pmj 

BILLING  COOE  8730-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Mjrch  31.  1987. 

TIME  AND  date:  10:00  a.m.,  Thursday. 
April  9. 1987. 

place:  Room  600. 1730  K  Street,  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

l./im  Walter  Resources.  Inc..  Docket  Nos. 
SE  85-36-R,  SE  85-62,  etc.,  SE  86-83.  (Issues 
include  whether  Jim  Walter  Resources.  Inc. 
complied  with  its  approved  ventilation  plan 
and  30  CFR  75.316). 
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TIME  AND  date:  i-oiiowing  oral  argument 
in  the  above  case. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  above  cases. 

It  was  determined  by  a  unanimous  vote  of 
Commissioners  that  this  portion  of  the 
agenda  be  closed. 

Any  person  who  intends  to  attend  the  oral 
argument  portion  of  this  meeting  who 
requires  special  accessibility  features,  such 
as  sign  language  interpreters,  must  inform  the 
Commission  in  advance  of  those  needs. 
Subject  to  20  CFR  2706.150(a)(3)  and 
2706.t60{e). 

CONTACT  PERSON  FOR  MORE 

information:  lean  Ellen  (202)  653-5329. 

lean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  87-7462  Filed  4-1-87;  10:23  ami 

BILLING  CODE  t73S-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

March  31, 1987. 

TIME  AND  DATE:  9:30  a.m.,  Thursday, 
April  30,  1987. 

place:  Room  800, 1730  K  Street,  NW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  John  A.  Gilbert  v.  Sandy  Fork  Mining 
Co..  Inc..  Docket  No.  KENT  86-49-D  and 
KENT  86-76-D.  (Issues  include  whether  the 
judge  erred  in  dismissing  |ohn  A.  Gilbert's 
complaint  of  discrimination.) 
***** 

TIME  AND  date:  Following  oral  argument 

in  the  above  case. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 

552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  on  the 
above  case. 

It  was  determined  by  a  unanimous  vote  of 
Commissioners  that  this  [wrtion  of  the 
agenda  be  closed. 

Any  person  who  intends  to  attend  the  oral 
argument  portion  of  this  meeting  who 
requires  special  accessibility  features,  such 
as  sign  language  interpreters,  must  inform  the 
Commission  in  advance  of  those  needs. 
Subject  to  20  CFR  2706.1501a)t3)^  and 
270&.160{e). 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  jean  Ellen  C202J  653-5629. 

|eaa  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  87-7462  Filed  4-1-87;  10:23  am] 

BILLING  CODE  6735-01-M 


FEDERAL  RESERVE  SYSTEM 
TIME  AND  DATE:  3:00  p.m.,  Friday,  April 
3, 1987.  The  business  of  the  Committee 
requires  that  this  meeting  of  the 
Committee  on  Employee  Benefits  be 
held  with  less  than  one  week's  advance 
notice  to  the  public,  and  no  earlier 
announcement  of  the  meeting  wa« 
practicable. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committees  agenda  will  consist  of 
matters  lelating  to:  (a)  The  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan,  Thrift  Plan,  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  generel  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operatioBS  of  each  of  such  Plans;  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  (f)  the  arrangement  for  such  legal 
actuarial  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessaiy  to  carry  out  the  provisions  of  the 
Plans.  Sf  ecific  item  is:  Proposed  early 
retirement  program  for  employees  of  a 
Federal  Reserve  Bank. 

CONTACT  PERSON  FOR  MORE 

iNFORMATTOtc  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated!  March  31, 1987. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Dog  87-7451  Filed  4-1-87;  10:22  am) 

BILLING  eOOE  «2ie-«1-ll 

NATIONAL  CREDIT  UNION 
ADMINSTRATION 

TIME  AND  date:  2:00  p.m..  Thursday. 
April  9, 1987. 

place:  Biloxi  Hilton,  3580  West  Beach 
Boulevard,  BUoxi,  MS.  601-3«8r-700a 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Mintues  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Review  of  Central  Liquidity  Facility 

Lending  Rate. 

4.  Central  Liquidity  Facility  Investment 

Policie* 

5.  Insuaance  Fund  Report. 

6.  Memorandum  of  Understanding  Between 

Nationa4  Association  State  Credit  Union 
Supervisors  (NASCUS)  and  National 
Credit  Union  Administration  (NCUA). 

7.  Proposed  Rule:  Part  706,  NCUA  Rules  and 

Regulations,  Community  Development 
Credit  Union  Program. 


a  Final  Rule:  Amendments  to  Part  708.  NCUA 
Rules  and  Regulations,  involving  mergers 
of  federally-insured  credit  unions  and 
voluntary  termination  of  conversion  of 
Federal  share  insurance. 

9.  Final  Rule:  Amendments  to  §§  701.21  and 
741,  NCUA  Rules  and  Regulations, 
Member  Business  Loans  by  Federally- 
Insured  Credit  Unions. 

FOR  MORE  INFORMATION  CONTACT  Becky 
Baker,  Acting  Secretary  of  the  Board. 
Telephone  (202)  357-1100. 
Becky  Baker, 

Acting  Secretary  of  the  Board. 

[FR  Doc.  87-7528  Filed  4-1-87;  2:07  pm| 

BILUNG  CODE  7S35-01-M 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATTE:  1:00  p.m.,  Wednesday. 

April  15, 1987. 

PLACE:  1776  G  Street,  NW..  Washington. 

DC  20456,  7th  Floor,  Filene  Board  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Approval  of  Minutes  of  Previous  Closed 

Meeting. 

2.  Administrative  Act  under  section  120  of  the 

Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii).  and 
(9)(B). 

3.  Board  Briefings.  Closed  Pursuant  to 

exemptions  (2),  (8).  (9)(A)(ii).  and  (9)(B). 

4.  Organizational  Structure.  Closed  pursuant 

to  exemptions  (2)  and  (9)(B). 

5.  Personnel  Actions.  Closed  pursuant  to 

exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Acting  Secretary  of  the  Board, 
Telephone  (202)  357-1100. 
Becky  Baker, 

Acting  Secretary  of  the  Board. 

[FR  Doc.  87-7529  Filed  4-1-87;  2:07  pm) 

BILUNG  COOE  7S35-01-W 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  [52  FR  10289 

March  31. 1987]. 

status:  Open  meeting. 

place:  450  Fifth  Street,  NW., 

Washington,  DC 

DATE  PREVIOUSLY  ANNOimCED:  Friday. 

March  27,  1987. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  following  open  meeting  scheduled 
for  Thursday,  April  9, 1987,  at  10:00  a.m. 
has  been  cancelled. 

Consideration  of  whether  to  issue  a  release 
proposing  aa  amendment  to  Rule  3al2-8 
under  the  Securities  Exchange  Act  of  1964 
that  would  designate  8«  an  exempted 
security,  solely  for  purposes  of  futures  trading 
thereon,  foreign  government  debt  (a)  issued 
by  any  country  the  sovereign  debt  of  which  is 
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rated  in  one  of  the  two  highest  rating 
categories  of  two  nationally  recognized  rating 
agencies  or  (b)  issued  by  the  governments  of 
Australia,  France  and  New  Zealand.  For 
further  information,  please  contact  David  L, 
Underhill  at  (202)  272-2375. 

Commissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Andrew 
Feldman  af  (202)  272-2091. 
fonathan  G.  Katz, 
Secretary. 
March  31, 1987. 

|FR  Doc.  87-7553  Filed  4-1-87;  3:53  pm] 

BILLING  CODE  8010-01-M 


iOf>:.: 


Corrections 


federal  Register 
Vol.  52,  No.  64 
rriday,  April  3,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volurpes 
of  the  Code  of  Federal  Regulations. 
These  conections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Open  Meeting 

Correction 

In  notice  document  87-6321  appearing 
on  page  9330,  in  the  issue  of  Tuesday, 
March  24, 1987,  make  the  following 
correction: 


In  the  second  column,  in  the  ninth  line 
from  the  bottom,  "April  3, 1987"  should 
read  "Aprfl  23. 1987". 


HLUNG  CODE  1S05-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

IAD-FRL-3141-41 

Standards  of  Performance  for  New 
Stationary  Sources;  Appendix  A, 
Reference  Methods;  Miscellaneous 
Clarifications  and  Addition  of 
Concentration  Calculation  Equations 
to  Method  18 

Correction 

In  rule  document  87-3316  beginning  on 
page  5105  in  the  issue  of  Thursday 
February  19, 1987,  make  the  following 
corrections: 

1.  On  page  5108,  in  the  first  column, 
after  the  formula,  in  the  second  line, 
"fil"  should  read  "ftl";  in  the  third  line. 


the  character  just  before  the  equal  sign 
should  read  '  \»X",  and  in  the  eighth  line. 
"lOe"  should  read  "10*". 

2.  On  the  same  page,  in  the  second 
column,  in  section  7.1.1.  in  the  first  line, 
"Sampling"  was  misspelled. 

B4UJNG  CODE  15054)1.0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-940-07-4220-11;  NM  NM  10948] 

New  Mexico;  Proposed  Continuation 
of  Withdrawal 

Correction 

In  notice  document  87-6040  beginning 
on  page  8983  in  the  issue  of  Friday, 
March  20, 1987,  make  the  following 
correction: 

On  page  8983,  in  the  third  column,  the 
27th  line  should  read:  "NV^SWV4SEy4, 

SEy4Swy4SE%.". 

BIUJNG  CODE  1509-01-O 


Friday 
April  3,  1987 


Part  II 


f"^^f^fi^^i*  *\iff^ 


List  of  Libraries  That  Have  Announced 
Availability  of  Federal  Register  and  Code 
of  Federal  Regulations 
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LIST  OF  LIBRARIES  THAT  HAVE  ANNOUNCED  AVAILABILITY  OF  FEDERAL 

REGISTER  AND  CODE  OF  FEDERAL  REGULATIONS  1 

In  order  to  better  serve  the  public  the  Office  of  the  Federal  Register  is  publishing  a  list  Of  libraries  where  the  ferfera/ 
ResTste    and  Code  of  Federal  Regulations  are  available  for  examination  free  of  charge.  Th.s  I'^t/^^'^'"  V"  y  ^"i^;^, 
Sernment  depository  libraries  atd  other  libraries  that  specifically  h^^e  chosen  to  be  included.  A  comple^h^^^ 
Government  Depository  Libraries  is  available  without  charge  from  The  Library.  U.S.  Government  Prmtmg  Office.  5236 

"'"t^  o7fi^e'o?the  FeXaf  R^gi^l^r^S  will  be  updated  annually  unless  public  interest  requires  more  frequent  publication 
Any  library  hat  maintains  these'publications.  makes  them  available  to  the  public,  and  wishes  to  ^e  mcluded  on  futuj^e^.st^^ 
should  write  to  the  Director  of  the  Federal  Register,  National  Archives  and  Records  Admmistra  ion.  Washington.  DC  20408,  or 
phone  (202)  523-5227  giving  the  name  and  address  of  the  library.  (*FR  only.  tCFR  only.) 


ALABAMA 

Birmingham: 

Government  Documents  Department 

Birmingham  Public  Library 

2020  Park  Place 

Birmingham,  AL  35203 
(205)  254-2551 
Gadsden: 

Gadsden  Public  Library 

254  College  Street 

Gadsden,  AL  35901 
(205)  547-1611 
Mobile: 

Governmental  Information  Division 

Mobile  Public  Library 

564  Davis  Avenue 

Mobile,  AL  36603 
(205)  438-7092 

Government  Documents  Department 

University  of  South  Alabama  Library 

Mobile,  AL  36688 
(205) 460-7024 
Montgomery: 

Alabama  Public  Library  Service 

6030  Monticello  Drive 

Montgomery,  AL  36130 
(205) 277-7330 
Tuscaloosa: 

University  of  Alabama  Library 

Reference  Department 

BoxS 

University,  AL  35486 
(205)  348-6046 

ALASKA 

Anchorage: 

Alaska  Resources  Library 
U.S.  Department  of  tne  Interior 
701  C  Street,  Box  36 
Anchorage,  AK  85513 

Office  of  the  Solicitor,  Law  Library 
U.S.  Department  of  the  Interior 
510  L  Street.  Suite  408 
Anchorage.  AK  99501 
Fairbanks: 
Bureau  of  Land  Management 
Library 

Fairbanks  District  Office 
P.O.  Box  1150 

North  Post  of  Ft.  Waynewright 
Fairbanks.  AK  99707 

Rasmuson  Library 
Government  Documents  Section 
University  ot  Alaska 
Fairbanks.  AK  99701 


Juneau: 
Alaska  State  Library 
8th  Floor.  New  State  Office  Bldg. 
Pouch  G 

Juneau.  AK  99811 
(907)  465-2920 

ARIZONA 

Flagstaff: 

Government  Documents  Department 
Northern  Arizona  University  Library 
Flf  gstaff.  AZ  86011 
(602)  523-2171 

Glenidale: 
Velma  Teague  Library 
70a0  N.  58th  Avenue 
Glendale.  AZ  85301 

(602)  931-5576 
Phoenix: 
Phoenix  Public  Library 
Business.  Science  &  Technology — 

Documents 
12  E.  McDowell  Road 
Phoenix.  AZ  85004 

1(602)  262-6451 

^e^^pe■. 
Arizona  State  University 
College  of  Law  Library 
GjDvemment  Documents 
Tempe.  AZ  85281 

Government  Documents  Department 
Arizona  State  University  Library 
Tempe.  AZ  85281 

ARKANSAS 

Little  Rock 

Government  Documents  Department 
UALR  Library 

University  of  Arkansas  at  Little  Rock 
33rd  and  University  Avenue 
Little  Rock.  AR  72204 
(501)  569-3120 

Searcy: 

Beaumont  Memorial  Library 
Harding  University 
P.O.  Box  928 
Searcy.  AR  72143 
(501)  268-6161 

CALIFORNIA 

Anaheim. 

Vnaheim  Public  Library 
iOO  W.  Broadway  Avenue 
\naheim.  CA  92805 
(714) 999-1880 


Areata: 
Documents  Department 
The  Library 

Humbcddt  State  University 
Areata.  CA  95521 

Burlingame: 
The  San  Mateo  Foundation* 
1204  Burlingame  Avenue 
P.O.  Box  627 
Burlingame.  CA  94010 
(415)  342-2477 

Glendale: 
City  of  Glendale 
Glendale  Public  Library 
222  East  Harvard  Street 
Glendale.  CA  91205 

Inglewood: 

Inglewood  Public  Library 
101  West  Manchester  Blvd. 
Inglewood.  CA  90301 
(213)  649-7397 

La  Jolla: 

Government  Documents.  Maps. 

Microforms  Department 
Central  University  Library  C-075-P 
University  of  California.  San  Diego 
La  Jolla,  CA  92093 
(714)  452-3338 

Lakewood: 
Angelo  M.  lacoboni  Library 
5020  Clark  Avenue  , 

Lakewood,  CA  90712  I 

(213)  866-1777 

Long  Beach: 

Government  Publications 
Long  Beach  Public  Library  and 

Information  Center 
101  Pacific  Avenue 
Long  Beach,  CA  90802 

(213)  437-2949.  ext.  40 

Long  Beach  Safety  Council  Library 
121  Linden  Avenue 
Long  Beach.  CA  90802 

Menlo  Park: 
U.S.  Geological  Survey  Library 
345  Middlefield  Road 
Menlo  Park.  CA  94025 

Oakland: 
Holy  Names  College  Library 
3500  Mountain  Blvd. 
Oakland.  CA  94619 
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CAUFORNIA— Continued 
Orange: 

Thurmond  Clarke  Memorial  Library 

Chapman  College 

333  North  Glassell  Street 

Orange,  CA  92666 
Pasadena: 

City  of  Pasadena 

Pasadena  Public  Library 

285  E.  Walnut  Street 

Pasadena,  CA  91101 
(213)  577-4054 
Pleasant  Hill: 

Contra  Costa  County  Library 

Documents  Section 

1750  Oak  Park  Boulevard 

Pleasant  Hill,  CA  94523 
(415)  944-3423 
Redwood  City: 

Redwood  City  Public  Library 

881  Jefferson  Avenue 

Redwood  City.  CA  94063 
(415)  369-6251,  ext.  288 

San  Mateo  County  Superintendent  of 

Schools  Office 
Educational  Resources  Center 
333  Main  Street 
Redwood  City.  CA  94063 

(415)  364-5600 
Richmond: 
Richmond  Public  Library 
Civic  Center  Plaza 
Richmond,  CA  94804 
Riverside: 

Riverside  City  and  County  Public 
Library 

(Current  CFR  only) 

3581  Seventh  Street 

P.O.  Box  468 

Riverside,  CA  92502 
(714)  787-7203 
Sacramento: 

Law  Library 

California  Slate  Library 

P.O.  Box  2037 

Sacramento.  CA  95809 
(916)  445-8833 
San  Bernardino: 

San  Bernardino  County  Library 

104  West  Fourth  Street 

San  Bernardino,  CA  92415 
San  Diego: 

Western  State  University 

College  of  Law 

1333  Front  Street 

San  Diego,  CA  92101 
(714)  231-0300 
San  Francisco: 

University  of  California 

Hastings  College  of  the  Law 

Library 

198  McAllister  Street 

San  Francisco,  CA  94102 
San  Rafael: 

Marin  County  Free  Library 

Civic  Center  Administration  Building 

San  Rafael,  CA  94903 
(415)  499-6051 


Vallejo: 
California  Maritime  Academy* 
P.O.  Box  1392 
Vallejo,  CA  94590 
(707)  644-5601 

COLORADO 

Denver 
Bureau  of  Land  Management 
Denver  Service  Center  Library 
Building  50 

Denver  Federal  Center 
Denver.  CO  80225 

Bureau  of  Reclamation  Library 
Engineering  and  Research  Center 
P.O.  Box  25007.  Denver  Federal  Center 
Denver,  CO  80225 

Colorado  State  Library 
1362  Lincoln  Street 
Denver,  CO  80203 

Regional  Solicitor,  Law  Library 
U.S.  Department  of  the  Interior 
Room  1400,  Bldg.  67,  Denver  Federal 

Center 
P.O.  Box  25007 
Denver.  CO  80225 

Rocky  Mountain  Regional  OfTice 
Library 

National  Park  Service 
655  Parfect  Street 
P.O.  Box  25287 
Denver,  CO  80225 
Fort  Collins: 
Documents  Department 
The  Libraries 
Colorado  State  University 
Fort  Collins.  CO  80523 
Greeley: 
James  A.  Michener  Library 
Government  Publications  Service 
University  of  Northern  Colorado 
Greeley.  CO  80639 
Lakewood: 
Villa  Library* 
455  South  Pierce  Street 
Lakewood,  CO  80226 

(303)  936-7407 
Pueblo: 
Pueblo  Regional  Planning  Commission 

Library* 
No.  1  City  Hall  Place 
Pueblo.  CO  81003 

(303)  543-6006 

CONNECTICUT 

Bloomfield: 

Prosser  Public  Library 

1  Tunxis  Avenue 

Bloomfield,  CT  06002 
Danielson: 

Quinebaug  Valley  Community  College 

P.O.  Box  59 

Danielson,  CT  06239 
774-1130 


East  Haven: 

Hagaman  Memorial  Library* 

227  Main  Street 

East  Haven.  CT  06512 
(203)  468-3223 
Fairfield: 

Nyselius  Library 

Fairfield  University 

North  Benson  Road 

Fairfield,  CT  06430 

(203)  255-5411,  Ext.  2451 
Hartford: 

The  Stanley  Osborne  Library* 

Third  Floor 

The  Connecticut  State  Department  of 
Health  Services 

79  Elm  Street 

Hariford,  CT  06115 
(203)  566-2198 
Middletown: 

Olin  Library 

Wesleyan  University 

Middletown.  CT  06457 
Stamford: 

Ferguson  Library 

96  Broad  Street 

Stamford,  CT  06901 
Storrs: 

Government  Publications  Department 

University  of  Cormecticut  Library 

University  of  Connecticut 

Storrs,  CT  06268 
Waterbury: 

Silas  Bronson  Public  Library 

Business,  Industry  &  Technology 
Department 

267  Grand  Street 

Waterbury,  CT  06702 
Wethersfield: 

Wethersfield  Pubhc  Library 

515  Silas  Deane  Highway 

Wethersfield,  CT  06109 

DELAWARE 

Wilmington: 
The  Delaware  Law  School  Library 
Widener  University 
P.O.  Box  7475  Concord  Pike 
Wilmington,  DE  19803 

(302)  478-5280 
Ext.  247 

DISTRICT  OF  COLUMBIA 

Natural  Resources  Library 
U.S.  Department  of  the  Interior 
Washington.  DC  20240 

Office  of  the  Federal  Register 
1100  L  Street,  N.W. 
Room  8301 

Washington,  DC  20408 
(202)  523-^986 

FLORIDA 

Clearwater: 
Clearwater  Public  Library 
100  North  Osceola  Avenue 
Clearwater,  FL  33515 
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Daytona  Beach: 

Volusia  County  Library  Center 

City  Island 

Daytona  Beach,  PL  32014 
(904)  255-3765 
Fort  Lauderdale: 

Broward  County  Main  Library 

100  S.  Andrews  Avenue 
Fort  Lauderdale,  FL  33301 

(305) 357-7444 
Melbourne: 
Government  Documents  Department 
Florida  Institute  of  Technology 

Library 
University  Blvd. 
Melbourne,  FL  32901 

(305)  723-3701 
Miami: 
Social  Science  Department 
Miami  Dade  Public  Library 

101  West  Flagler  Street 
Miami,  FL  33130 

(305)  375-2665 
North  Miami  Beach: 
North  Miami  Beach  Library 
1601  N.E.  164  Street 
North  Miami  Beach.  FL  33162 
(305)  948-2970 
Orlando: 
Orange  County  Library  System 
General  Information  Department 
10  N.  Rosalind  Avenue 
Orlando,  FL  32801 
(305)  425-4694 
Sarasota: 
The  University  of  Sarasota 
2080  Ringling  Blvd. 
Sarasota,  FL  33577 
(813)  955-4228 
Tallahassee: 

Documents  Section 
State  Library  of  Florida 
R.  A.  Gray  Building 
Tallahassee,  FL  32301 
(904)  487-2651 

Tampa: 
Tampa-Hillsborough  County  Public 

Library 
900  North  Ashley  Street 
Tampa,  FL  33602 
(813)  223-8969 

GEORGIA 

Athens: 

University  of  Georgia  Libraries 

Government  Reference  Department 

Athens,  GA  30602 
Atlanta: 

Documents  Center 

Robert  W.  Woodruff  Library 

Emory  University 

Atlanta,  GA  30322 
(404)  727-6880 


Office  of  the  Regional  Solicitor.  Law 
Libfary 

U.S.  Department  of  the  Interior 

148  Cain  Street,  N.E..  Suite  405 

Atlanta.  GA  30303 
Dublin: 

Laurens  County  Library 

801  Bellevue  Ave. 

Dublin.  GA  31021 
Elbertott: 

Southeastern  Power  Administration 

Law  Library 

U.S.  Department  of  Energy 

Samuel  Elbert  Building 

Elberton.  GA  30635 
Savannah: 

Chatham-Effingham-Liberty  Regional 
Library 

2002  Bull  Street 

Savannah.  GA  31499 
(912)  234-5127 

IDAHd 

Boise: 

Field  Solicitor,  Law  Library 

U.S.  Department  of  the  Interior 

Federal  Building,  U.S.  Courthouse 

Box  20 

Boise.  ID  83724 
PocateDo: 

The  Library 

Idaho  State  University 

Pocatello,  ID  83209 

ILUNOIS 

Bloomington: 

Illinois  Wesleyan  University 

Library 

Bloomington.  IL  61701 
Chicago: 

Government  Publications  Department 

Chicago  Public  Library 

425  N.  Michigan  Avenue 

Chicago,  IL  60611 
(312)  269-3002 

University  of  Chicago  Law  Library 
1121  East  60th  Street 
Chicago.  IL  60637 

Documents  Department 
University  of  Illinois  at  Chicago  Circle 
The  Library.  P.O.  Box  8198 
Chicago,  IL  60680 

(312)  996-2716/996-2738 

Dekalb: 

Government  Publications  Department 

Northern  Illinois  University 

Founders  Library 

Dekalb,  IL  60115 
(815)  753-1932 
Evanston: 

Northwestern  University  Library 

Government  Publications  Department 

Evanston,  IL  60201 
(3a2)  491-3130 


Lake  Forest: 
Lake  Forest  College  Library 
Lake  Forest,  IL  60045 
(312)  234-3100,  ext.  410 

Lockport:     I  .  i 

Lewis  University 
Route  53 

Lockport,  IL  60441 
(815)  836-0500 

Macomb: 
Government  Publications  and  Legal 

Reference  Library 
Western  Olinois  University 
Macomb,  IL  61455 

(309)  298-2411 

Niles: 
Niles  Public  Library  District 
6960  Oakton  Street 
Niles.  IL  60648 
(312)  967-8554 

Normal: 

Milner  Library 

Illinois  State  University 

Normal.  IL  61761 
Oak  Park: 

Oak  Park  Public  Library 

834  Lake  Street 

Oak  Park.  IL  60301 
(312)  383-8200 

Rockford: 
Rockford  Public  Library 
215  North  Wyman  Street 
Rockford,  IL  61101 
(815)  965-6731 

Springfield: 
Energy  Information  Library* 
Illinois  Institute  of  Natural  Resources 

Room  300 
325  W.  Adams  Street 
Springfield.  IL  62706 

Streamwood: 

Government  Documents  Department 
Poplar  Creek  Public  Library 
1405  S.  Park  Blvd.  i 

Streamwood,  IL  60103  I 

(312)  837-6800 
Waukegan: 
County  of  Lake 
Law  Library 
18  North  County  Street 
Waukegan,  IL  60085 

(312)  889-6654 

INDIANA 

Fort  Wayne: 
The  Public  Library  of 
Fort  Wayne  and  Allen  County 
900  Webster  Street 
Fort  Wayne.  IN  46802 
(219)  424-7241 


INDIANA— Continued 
Indianapolis: 

Reference  and  Loan  Division 

Indiana  State  Library 

140  N.  Senate  Ave. 

Indianapolis,  IN  46204 
(317)232-3675 
Muncie: 

Ball  State  University  Library 

Government  Publications  Service 

Muncie,  IN  47305 
(317)  285-6195 
South  Bend: 

Indiana  University  at  South  Bend 

1700  Mishawaka  Avenue 

South  Bend,  IN  46615 
(219)  237-4440 

IOWA 

Ames: 
Library — Government  Publications 

Department 
Iowa  State  University 
Ames,  lA  50010 

(515)  294-2834 
Des  Moines: 
State  Library  Commission  of  Iowa 

Law  Library 
Capitol  Building 
Des  Moines,  lA  50319 

(515)  281-5125 

State  Library  Commission  of  Iowa 
Historical  Building 
East  12th  &  Grand 
Des  Moines,  lA  50319 
Dubuque: 
Camegie-Stout  Public  Library 
Eleventh  and  Bluff  Streets 
Dubuque,  lA  52001 
(319)  583-9197 

Wahiert  Memorial  Library 
Loras  College 
1450  Alta  Vista 
Dubuque,  lA  52001 

KANSAS 

Colby: 
H.  F.  Davis  Memorial  Library 
Colby  Community  College 
1255  South  Range 
Colby,  KS  67701 
(913)  462-3984 

Lawrence: 
University  of  Kansas  Law  Library 
Green  Hall 
Lawrence,  KS  66045 
(913)  864-3025 

Pittsburg: 
Leonard  H.  Axe  Library 
Pittsburg  State  University 
Pittsburg,  KS  86762 

(316)  231-7000,  ext.  4889 

Salina: 
Memorial  Library 
Kansas  Wesleyan 
100  East  Claflin 
Salina,  KS  67401-6196 
(913)  827-5541,  ext.  298 
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Topeka: 
Washburn  University  of  Topeka 
School  of  Law  Library 
Topeka,  KS  66621 
(913)  295-6660 

KENTUCKY 

Bowling  Green: 

Western  Kentucky  University 

Helm-Cravens  Library 

Bowling  Green,  KY  42101 
Frankfort: 

Government  Document  Section 

State  Library  Division 

Kentucky  Department  of  Library  & 
Archives 

Berry  Hill 

Frankfort,  KY  40602 
(502)  564-2480 
Highland  Heights 

Northern  Kentucky  University 

Library 

Government  Documents  Department 

Highland  Heights,  KY  41076 
Lexington: 

University  of  Kentucky  Libraries 

Government  Publications  Department 

Lexington,  KY  40506 

Law  Library 

University  of  Kentucky 

Lexington,  KY  40506 
Louisville: 

University  of  Louisville 

The  Library 

Louisville,  KY  40208 
Pikeville: 

CITAC  Library 

Pikeville  College 

Armington  Science  Center 

Pikeville,  KY  41501 
(606)  432-9396 

LOUISIANA 

Baton  Rouge: 
Library,  Department  of  Urban  & 

Community  Affairs 
5790  Florida  Boulevard 
Baton  Rouge,  LA  70806 

Louisiana  State  Library 

P.O.  Box  131 

760  N.  Riverside  Mall 

Baton  Rouge,  LA  70821 
(504)  389-6651 
Lafayette: 

University  of  Southwestern  Louisiana 

University  Libraries 

Lafayette,  LA  70501 
New  Orleans: 

U.S.  Court  of  Appeals  Library 

5th  Circuit 

600  Camp  Street 

Room  106 

New  Orleans,  LA  70130 
(504)  589-6510 

MAINE 

Lewiston: 
George  and  Helen  Ladd  Library 
Bates  College 
Lewiston,  ME  04240 


Portland: 
Donald  L.  Garbrecht  Law  Library 
246  Deering  Avenue 
Portland,  ME  04102 
(207)  780^350 

MARYLAND 

Aberdeen: 

Department  of  the  Army 

U.S.  Army  Environmental  Hygiene 
Agency 

ATTN:  Librarian,  Bldg.  E-2100 

Aberdeen  Proving  Ground,  MD  21010 
Annapolis: 

Maryland  State  Law  Library 

Courts  of  Appeal  Building 

361  Rowe  Boulevard 

Annapolis,  MD  21401 
Baltimore: 

Enoch  Pratt  Free  Library 

400  Cathedral  Street 

Baltimore,  MD  21201 
Cumberland: 

Allegany  Community  College  Library 

Willow  Brook  Road 

P.O.  Box  1695 

Cumberland,  MD  21502 
(301)  724-7700,  ext.  36 
Oakland: 

Garrett  County  Planning  Office* 

323  East  Oak  Street 

Oakland,  MD  21550 
(301)  334^200 

Rockville: 
Medical  Library 
Food  &  Drug  Administration 
5600  Fishers  Lane 
Room  11B40 
Rockville,  MD  20857 

Department  of  Public  Libraries 
Montgomery  County 
99  Maryland  Avenue 
Rockville,  MD  20850 
(301)  279-1966 

MASSACHUSETTS 

Boston: 
Government  Documents  Department 
Boston  Public  Library 
Copley  Square 
Boston,  MA  02117 

Gloucester: 
Gloucester  Lyceum  and  Sawyer  Free 

Library* 
General  Reference  Section 
2  Dale  Avenue 
Gloucester,  MA  01930 
(617)  283-0376 

Newton  Comer 
Office  of  the  Regional  Solicitor,  Law 

Library 
Suite  612 

1  Gateway  Center 
Newton  Corner.  MA  02158 
(617)  965-5100.  ext.  258 


BEST  COPY  AVAILABLE 
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MASSACHUSETTS— Continued 
Springfield: 

The  City  Library 

Central  Library 

220  Slate  Street 

Springfield.  MA  01103 
Woburn: 

Commonwealth  of  Massachusetts 

Trial  Court  of  the  Commonwealth 

District  Court  Department 

Fourth  Eastern  Middlesex  Division 

Woburn,  MA  01801 
(617]  93S-4000 

MICHIGAN 

Ann  Arbor: 

Washtenaw  Community  College 

4800  East  Huron  River  Drive 

Ann  Arbor.  MI  48106 
(313)  973-3300 
Detroit: 

Downtown  Library* 

Detroit  Public  Library 

121  Gratiot 

Detroit,  MI  48226 

Detroit  Public  Library 
5201  Woodward  Avenue 
Detroit.  MI  48202 

Municipal  Reference  Library 
Detroit  Public  Library 
1004  City-County  Building 
Detroit,  MI  48226 

Arthur  Neef  Law  Library 
Wayne  State  University 
468  W.  Ferry  Mall 
Detroit,  MI  48202 

(313)  577-3925 
East  Lansing: 
Documents  Department 
Michigan  State  University  Library 
East  Lansing,  MI  48824 
Flint: 
Flint  Public  Library 
General  Reference  Department 
1026  E.  Kearsley  Street 
Flint,  MI  48502 

(313)  232-7111 
Lansing: 
Thomas  M.  Cooley  Law  School 

Library 
U.S.  Documents  Collection 
217  South  Capitol  Avenue 
Lansing.  MI  48901 

(517)  371-5140 

Marquette: 
Government  Documents  Department 
Olson  Library 

Northern  Michigan  University 
Marquette,  MI  49855 
(906)  227-2112 

Mount  Clemens: 
Macomb  County  Library 
16480  Hall  Road 
Mount  Clemens,  MI  48044 
469-5300 


Mt.  Pleasant: 

Library  -  Documents  Department 

Central  Michigan  University 

Mt.  Pleasant.  MI  48859 
(517J 774-3414 
Pontiac: 

Adams-Pratt  Oakland  County  Law 
Library 

1200  N.  Telegraph  Road 

Pontiac.  MI  48053 

Oakland  Schools  Library* 

2100  Pontiac  Lake  Road 

Pontiac,  MI  48054 
Rochester: 

Kresge  Library 

Documents  Department 

Oakland  University 

Squirrel/Walton 

Rochester,  MI  48063 
(313)  377-2476 
Saginaw: 

Public  Libraries  of  Saginaw 

505  lanes 

Saginaw.  MI  48605 
(517)  755-0904 
Traverse  City: 

Mark  Osterlin  Library 

Documents  Department 

Northwestern  Michigan  College 

1701  East  Front  Street 

Traverse  City,  MI  49684 
(619)  946-5650,  ext.  540 
University  Center 

Learning  Resources  Center 

Delta  College 

University  Center,  MI  48710 

MINNESOTA 

Bemidji: 

Documents  Section 

A.  C.  Clark  Library 

Bemidji  State  University 

Bemidji.  MN  56601 
(218)  755-2958 
Blaine: 

Anoka  County  Library 

707  Highway  ilO 

Blaine,  MN  55434 
Cambridge: 

East  Central  Regional  Library* 

Cambridge,  MN  55008 
Duluth: 

Duluth  Public  Library 

520  W.  Superior  Street 

Duluth.  MN  55802 
(218)  723-3804 
Edina: 

Southdale-Hennepin  Area  Library 

7001  York  Avenue  South 

Edina.  MN  55435 
(612)  830-4900 
Mankato: 

Memorial  Library 

Mankato  State  University 

Box  19 

Mankato.  MN  56001 
(507)  389-6201 


Minneapolis: 
Minnesota  Hospital  Association 
Library 

2333  University  Ave.  S.E. 
Minneapolis.  MN  55414 
(612)  331-5571 

Government  Publications  Division 
409  Wilson  Library 
University  of  Minnesota 
Minneapolis,  MN  55455 

(612)  373-7813 
St.  Paul:  I 

Minnesota  State  Law  Library 
117  University  Avenue 
St.  Paul.  MN  55155 

(612)  296-2775 

Government  Publications  Office 

St.  Paul  Public  Library 

90  West  Fourth  Street 

St.  Paul.  MN  55102 
292-6178 
Stillwater: 

Stillwater  Public  Library 

223  North  Fourth  Street 

Stillwater,  MN  55082 
439-1673 
Twin  Cities: 

Field  Solicitor.  Law  Library 

U.S.  Department  of  the  Interior 

686  Federal  Building,  Fort  Snelling 

Twin  Cities,  MN  55111 
Winona: 

Maxwell  Library 

Government  Documents 

Winona  Slate  University 

Winona.  MN  55987 
(507)  457-5148 

MISSISSIPPI 

Gulfport: 

Harrison  County  Law  Library 

1st  Judicial  Courthouse 

1801  23rd  Avenue 

Gulfport,  MS  39501 
(601)  864-5161  ext.  336 
Jackson: 

H.  T.  Sampson  Library 

Jackson  State  University 

Jackson,  MS  39217 

MISSOURI  I 

Cape  Giraraeau: 
Kent  Library 

Southeast  Missouri  State  University 
Cape  Girardeau,  MO  63701 

(314)  651-2000 
Columbia: 
Ellis  Library 

University  of  Missouri-Columbia 
Columbia.  MO  65201 

(314)  882-6733 
University  of  Missouri-Columbia 
Law  Library 
Tate  Hall 
Columbia.  MO  65211 

(314)  882-4597 
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MISSOURI— Continued 

Fulton: 

Reeves  Library 

Westminster  College 

Fulton.  MO  65251 
(314)  642-3361 
Jefferson  City: 

Missouri  State  Library 

308  E.  High  Street 

P.O.  Box  387 

Jefflrson  City,  MO  65102 
(3fl4)  751-4552 
Joplin: 

Spiva  Library 

Missouri  Southern  State  College 

Newman  &  Duquesne  Roads 

Joplin.  MO  64801 
(417)  625-9386 
Kansas  City: 

Kansas  City  Public  Library 

311  East  12th  Street 

Kansas  City.  MO  64106 
(816)  221-2685 

Government  Documents  Department 

General  Library 

University  of  Missouri-Kansas  City 

5100  Rockhill  Road 

Kansas  City.  MO  64110 
(816)  276-1536 
Kirksville: 

Pickler  Memorial  Library 

Northeast  Missouri  State  University 

Kirksville,  MO  63501 
(816)  785--1534 
Liberty: 

Charles  F.  Curry  Library 

Government  Documents 

William  Jewell  College 

Liberty.  MO  64068 
(816)  781-3806,  ext.  293 
Maryville: 

B.  D.  Owens  Library 

Northwest  Missouri  State  University 

Maryville,  MO  64468 
Rolla: 

Curtis  Laws  Wilson  Library 

University  of  Missouri-RoUa 

Rolla.  MO  65401 
(314)  341-4227 
St.  Charies: 

Butler  Library 

Lindenwood  College 

St.  Charies,  MO  63301 
(314)  946-6912,  ext.  329 
St.  Joseph: 

St.  Joseph  Public  Library 

Tenth  and  Felix  Streets 

St.  Joseph.  MO  64501 
(816) 232-7729 
St.  Louis: 

Maryville  College  Library 

Government  Documents 

13550  Conway  Rd. 

St.  Louis,  MO  63141 
(314)  576-9300 


Missouri  Botanical  Garden* 
(back  issues  held  1  year) 
2345  Tower  Grove  Avenue 
St.  Louis,  MO  63110 
(314)  772-7600 

St.  Louis  County  Library 
1640  S.  Lindbergh  Blvd. 
St.  Louis,  MO  63131 
(314)  994-3300 

Documents  Department 
St.  Louis  Public  Library 
1301  Olive  Street 
St.  Louis,  MO  63103 
(314)  241-2288,  ext.  375 

Documents  Department 
Pius  XII  Memorial  Library 
St.  Louis  University 
3655  West  Pine  Boulevard 
St.  Louis,  MO  63108 
(314)  658-3105 

Thomas  Jefferson  Library 
University  of  Missouri-St.  Louis 
8001  Natural  Bridge  Road 
St.  Louis,  MO  63144 
(314)  453-5954 

Washington  University  Law  Library 

Documents  Department 

Campus  Box  1120 

St.  Louis,  MO  63130 
(314)  889-6484 
Sedalia: 

State  Fair  Community  College  Library 

1900  Clarendon  Road 

Sedalia,  MO  65301 
Springfield: 

Walker  Library 

Drury  College 

Springfield,  MO  65802 

Southwest  Missouri  State  University 
The  Library 
Springfield,  MO  65802 

(417)  831-1561 
Warrensburg: 
Ward  Edwards  Library 
Central  Missouri  State  University 
Warrensburg,  MO  64093 

(816)  429-4149 

MONTANA 

Billings: 
Bureau  of  Land  Management 
Library 

P.O.  Box  30157 
Billings.  MT  59107 

Field  Solicitor,  Law  Library 
U.S.  Department  of  the  Interior 
P.O.  Box  1538 
Billings.  MT  59103 

NEBRASKA 
Kearney: 

Calvin  T.  Ryan  Library 

Kearney  State  College 

Kearney,  NE  68847 


Lincoln: 
Nebraska  Library  Commission 
1420  P  Street 
Lincoln.  NE  68508 
(402)  471-2045 

University  of  Nebraska-Lincoln 

Libraries 
Lincoln.  NE  68588 
Norfolk: 
Northeast  Technical  Community 

College 
801  E.  Benjamin  Avenue 
Norfolk.  NE  68701 

(402) 371-2020 
Wayne 
U.  S.  Conn  Library 
Wayne  State  College 
Wayne.  NE  68787 

(402)  375-2200,  ext.  213 

NEVADA 

Carson  City: 

Nevada  State  Library 

Capitol  Complex 

Carson  City,  NV  89710 
(702)  885-5160 
Reno: 

Government  Publications  Department 

University  of  Nevada  Library 

Reno,  NV  89557 
(702)  784-6579 

NEW  HAMPSHIRE 

Concord: 
Law  Division,  State  Library 
Supreme  Court  Building 
Loudon  Road 
Concord,  NH  03301 
(603) 271-3777 

New  London: 
Femald  Library 
Colby-Sawyer  College 
New  London,  NH  03257 

NEW  JERSEY 

Bloomfield: 
Bloomfield  Public  Library 
90  Broad  Street 
Bloomfield,  NJ  07003 
(201)  429-9292 

Bridgeton: 

Cumberland  County  Library 

800  East  Commerce  Street 

Bridgeton,  NJ  08302 
East  Orange: 

East  Orange  Public  Library 

21  South  Arlington  Avenue 

East  Orange,  NJ  07018 
Elmer: 

Arthur  P.  Schalick  High  School 

Elmer-Centerton  Road 

R.D.I 

Elmer.  NJ  08318 
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NEW  lERSEY— Continued 

Hackensack: 
Johnson  Free  Public  Library 
Hackensack  Area  Reference  Library 
275  Moore  Street 
Hackensack.  NJ  07601 

Jersey  City: 
Hudson  Health  Systems  Agency 

Library 
871  Berger  Avenue 
Jersey  City.  NJ  07306 

Lawrenceville: 
Franklin  F.  Moore  Library 
Rider  College 
Lawrenceville.  NJ  08648 
(609)  896-5115 

Mahwah: 
Ramapo  College  Library 
505  Ramapo  Valley  Road 
Mahwah.  NJ  07430 

Montclair: 
Montclair  Public  Library 
50  S.  FuUerton  Avenue 
Montclair,  NJ  07042 
(201)  744-0500 

Newark: 
Newark  Public  Library 
5  Washington  Street 
P.O.  Box  630 
Newark.  NJ  07101 
(201)  733-7782 

Paterson: 
Paterson  Free  Public  Library 
250  Broadway 
Paterson.  NJ  07501 
(201)  881-3750 

Pomona: 
Stockton  State  College 
Pomona.  NJ  08240 

(609)  652-1776.  ext.  266 

Toms  River: 

Ocean  County  College 
Learning  Resources  Center 
College  Drive 
Toms  River.  NJ  08753 
(201)  255-^1000  ext.  385 

Trenton: 

New  Jersey  State  Law  Library 
185  West  State  Street 
P.O.  Box  1898 
Trenton.  NJ  08625 
(609)  292-6230 

Voorhees: 
Camden  County  Library 
Echelon  Urban  Center 
Laurel  Road 
Voorhees.  NJ  08043 
(609) 772-1636 

Wayne: 

Wayne  Public  Library 
475  Vallev  Ruad 
Wayne.  Nj  07470 
|201)H94-4272 


NEW  MEXICO 

Albuquerque: 
The  University  of  New  Mexico 
General  Library 
Albuquerque.  NM  87131 
(505)  277-4241  and  277-5441 

The  University  of  New  Mexico 

School  of  Law  Library 

1117  Stanford  NE 

Albuquerque.  NM  87131 
(505)  277-6236 
Las  Vegas: 

New  Mexico  Highlands  University 

Donnelly  Library 

Las  Vegas.  NM  87701 
Portales: 

Golden  Library 

Documents  Department 

Eastern  New  Mexico  University 

Portales.  NM  88130 
Santa  Fe: 

New  Mexico  State  Library 

300  Don  Caspar 

Santa  Fe,  NM  87503 
(505)  827-2033 

Office  of  the  Solicitor.  Law  Library 
U.S.  Department  of  the  Interior 
U.S.  CoBrthouse.  Room  224 
P.O.  Box  1042 
Santa  Fe,  NM  87501 
Silver  City: 
Miller  library 

Western  New  Mexico  University 
Silver  City.  NM  88061 

NEW  YORK 

Albany: 

The  New  York  State  Library 

The  State  Education  Department 

Cultural  Education  Center 

Empire  State  Plaza 

Albany,  NY  12230 
(518)  474-5943 
Brooklyn: 

Brooklyn  Public  Library 

Business  Library 

280  Cadman  Plaza  West 

Brooklyn,  NY  11201 
(212)  780-7800 
Coming: 

The  Arthur  A.  Houghton.  Jr.  Library 

Coming  Community  College 

Corning,  NY  14830 
(607)  962-9251 
Garden  City: 

Adelphi  University 

Swirbul  Library 

South  Avenue 

Garden  City.  NY  11530 
(516)  294-8700  ext.  7345 
Geneseo: 

State  University  of  New  York  at 
Geneseo 

Milne  Library 

Government  Documents 

Geneseo.  NY  14454 


Greenvale: 

C.  W.  Post  Center — Long  Island 
University 

B.  Davis  Schwartz  Memorial  Library 

Greenvale,  NY  11548 
New  Paltz: 

Government  Documents  Department 

Sojourner  Truth  Library 

State  University  College 

New  Paltz.  NY  12561 
(914)  257-2252 
Niagara  Falls: 

Niagara  Falls  Public  Library 

1425  Main  Street 

Niagara  Falls.  NY  14305 
(716)  278-8113 
Oswego: 

State  University  of  New  York  at 
Oswego 

Oswego.  NY  13126 
(315)  341-4267 
Rochester: 

Rochester  Public  Library 

Business  and  Social  Science  Division 

115  South  Avenue 

Rochester.  NY  14604 
(716)  428-7342 
Schenectady: 

Schenectady  County  Public  Library 

Liberty  and  Clinton  Streets 

Schenectady,  NY  12305 
Syracuse: 

Reference  Department 

Onondaga  County  Public  Library 

335  Montgomery  Street 

Syracuse.  NY  13202 
475-8458 
Uniondale: 

Nassau  Library  System 

900  Jerusalem  Avenue 

Uniondale.  NY  11553 
(516)  292-8920 

NORTH  CAROUNA 

Asheboro: 

Asheboro  Public  Library 

201  Worth  Street 

Asheboro.  NC  27203 
(919)  629-3329 
Boone: 

Regional  Information  Center 

Region  D  Council  of  Governments 

P.O.  Box  1820 

Boone.  NC  28607 
Charlotte: 

Public  Librarty  of  Charlotte  and 
Mecklenburg  County 

310  N.  Tryon  Street 

Charlotte.  NC  28202 
(704)  374-2540 
Durham: 

William  Perkins  Library 

Public  Documents  Department 

Duke  University 

Durham.  NC  27706 
(919)  684-2380 
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NORTH  CAROLINA— Continued 
Gastonia: 
Gaston  County  Public  Library* 
Headquarters:  Gaston-Lincoln 

Regional  Library 
1555  East  Garrison  Boulevard 
Gastonia.  NC  28052 
(704)  865-3418 

Greenville: 

J.  Y.  Joyner  Library 

East  Carolina  University 

Greenville,  NC  27834 
Raleigh: 

Documents  Department 

The  D.  H.  Hill  Library 

North  Carolina  State  University 

Box  5007 

Raleigh,  NC  27650 

North  Carolina  Supreme  Court  Library 
2  East  Morgan  Street 
P.O.  Box  28006 
Raleigh,  NC  27611 
(919)  733-3425 

Winston-Salem: 
Forsyth  County  Public  Library 
660  West  Fifth  Street 
Winston-Salem,  NC  27101 
(919)  727-2220 

NORTH  DAKOTA 

Bismarck: 
Bismarck  Junior  College* 
Schafer  Heights 
Bismarck,  ND  58501 

North  Dakota  State  Library 
Highway  83  North 
Bismarck,  ND  58505 
224-2490 

Office  of  Program  Planning* 
All  Nations  Circle  -  Bldg.  35 
United  Tribes  Educational  Technical 

Center 
3315  South  Airport  Road 
Bismarck,  ND  58501 

OHIO 

Athens: 

Government  Documents  Department 

Ohio  University  Library 

Athens,  OH  45701 
(614)  594-5604 
Cincinnati: 

Municipal  Reference  Library 

224  City  Hall 

Cincinnati,  OH  45202 

National  Institute  for  Occupational 

Safety  and  Health 
Division  of  Technical  Services 
Robert  A.  Taft  Laboratories 
4676  Columbia  Parkway 
Cincinnati,  OH  45226 

Cleveland: 
Cleveland  Public  Library 
325  Superior  Avenue 
Cleveland,  OH  44114 


Cleveland  Regional  Sewer  District* 
Library 

Administrative  Offices 
801  Rockwell  Avenue 
Cleveland,  OH  44114 

(216)  781-6600  ext.  219 
Cleveland  Heights: 
Cleveland  Heights — University 

Heights  Public  Library 
2345  Lee  Road 
Cleveland  Heights.  OH  44118 

(216)  932-3600 
Columbus 
The  State  Library  of  Ohio 
65  South  Front  Street 
Columbus,  OH  43215 

(614)  466-2694 
Dayton: 
University  Library 
Wright  State  University 
Dayton,  OH  45435 
Findlay: 
Marathon  Oil  Company 
Law  Library.  Room  854-M 
539  South  Main  Street 
Findlay,  OH  45840 

(419)  422-2121  ext.  3376 

Shafer  Library 

Findlay  College 

1000  N.  Main  Street 

Findlay,  OH  45840 
(419)  422-8313 
Marion: 

Marion  Public  Library* 

445  E.  Church  Street 

Marion,  OH  43302 
(614)  387-0992 
Toledo: 

Toledo-Lucas  County  Public  Library 

Social  Science  Department 

325  Michigan  Street 

Toledo,  OH  43624 

(419)  255-7055  ext  221 
Wooster: 

Andrews  Library 

The  College  of  Wooster 

Wooster.  OH  44691 

OKLAHOMA 

Aradarko: 

Field  Solicitor,  Law  Library 

U.S.  Department  of  the  Interior 

P.O.  Box  397 

Aradarko,  OK  73005 
Norman: 

Law  Library 

University  of  Oklahoma 

300  Timberdell 

Norman,  OK  73019 
Oklahoma  City: 

Metropolitan  Library  System 

Main  Library 

131  Dean  A.  McGee  Avenue 

Oklahoma  City,  OK  73102 
(405)  631-1149 

Oklahoma  Department  of  Libraries 
U.S.  Documents  Regional  Depository 
200  N.E.  18th  Street 
Oklahoma  City.  OK  73105 
(405)  521-2502 


Pawhuska: 
Field  Solicitor.  Law  Library 
U.S.  Department  of  the  Interior 
c/o  Osage  Agency 
Pawhuska.  OK  74056 

Stillwater: 
Documents  Department 
Edmon  Low  Library 
Oklahoma  State  University 
Stillwater,  OK  74074 
(405)  624-6546 

Tulsa: 
Office  of  the  Regional  Solicitor,  Law 

Library 
U.S.  Department  of  the  Interior 
P.O.  Box  3156 
Tulsa.  OK  74101 

OREGON 

Eugene: 

University  of  Oregon  Library 

Government  Documents  Section 

Eugene,  OR  97403 
(503)  686-3070 
Portland: 

Library  Association  of  Portland 

(Multnomah  County  Library) 

801  S.W.  10th  Avenue 

Portland.  OR  97205 
223-7201 

Salem: 
Oregon  State  Library 
State  Library  Building 
Salem,  OR  97310 
(503)  378-4278 

PENNSYLVANIA 

Aliquippa: 
B.F.  Jones  Memorial  Library* 
Aliquippa  District  Center 
663  Franklin  Avenue 
Aliquippa,  PA  15001 
(412) 375-7174 

Allentown; 
The  John  A.  W.  Haas  Library 
Muhlenberg  College 
Allentown.  PA  18104 

Dallas: 

Library 

College  Misericordia 

Dallas,  PA  18612 
Harmony: 

Library 

Seneca  Valley  Senior  High  School* 

Southwest  Butler  County  School 
District 

R.D.  2 

Harmony,  PA  16037 

Harrisburg: 

State  Library  of  Pennsylvania 
Box  1601 

Harrisburg,  PA  17126 
(717)  787-7343 
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PEiNNSYLVAMA— Continued 
Hazleton: 

Hazleton  Area  Public  Library 

Church  and  Maple  Streets 

Hazleton,  PA  18201 
454-2961/454-0244 
Johnstown: 

Cambria  County  Library  System 

248  Main  Street 

Johnstown,  PA  15901 
(814)  536-5131 
Lancaster: 

Fackenthal  Library 

Franklin  and  Marshall  College 

P.O.  Box  3003 

Lancaster,  PA  17604 
(717)  291-4210 
Loretto: 

Pius  XII  Memorial  Library 

Saint  Francis  College 

Loretto,  PA  15940 
Millersville: 

Millersville  State  College 

Millersville,  PA  17551 

Vein 

Stayer  R  &  L  Center 

Millersville  State  College 

Millersville,  PA  17551 

(717)  872-5411  ext.  552.  542 
Newtown: 

The  Library 

Bucks  County  Community  College 

Newtown.  PA  18940 
Philadelphia: 

Government  Publications  Department 

Free  Library  of  Philadelphia 

Logan  Square 

Philadelphia.  PA  19103 
Pittsburgh: 

Baldwin  Borough  Public  Library 

3344  Churchview  Avenue 

Pittsburgh,  PA  15227 

U.S.  Bureau  of  Mines 

Library 

4800  Forbes  Avenue 

Pittsburgh,  PA  15213 
Shippensburg: 

Ezra  Lehman  Memorial  Library 

Shippensburg  State  College 

Shippensburg,  PA  17257 
Somerset: 

Somerset  State  Hospital  Library 

Box  631 

Somerset,  PA  15501 
(814)  445-6501.  ext.  216 
Swarthmore: 

The  Swarthmore  College  Library 

The  McCabe  Library 

Swarthmore.  PA  19081 
(215)  KI  4-7900 
Warren: 

Warren  Library  Association 

205  Market  Street 

Warren,  PA  16365 


Washington: 

Washington  County  Law  Library 

Courthouse 

Washington,  PA  15301 
(412)  228-6747 
West  Chester: 

Francis  Harvey  Green  Library* 

West  Chester  State  College 

West  Chester,  PA  19380 
(215)  436-2869 
Wilkes-Barre; 

Institute  of  Regional  Affairs* 

Wilkes  College 

Wilkes-Barre.  PA  18703 

RHODE  ISLAND 

Kingston: 

Government  Publications  Office 

University  of  Rhode  Island 

Library 

Kingston.  RI  02881 
(401)  792-2602 
Providence: 

Brown  University  Library 

Documents  Department 

Providence.  RI  02912 
(401)  863-2522 

Providence  Public  Library 
150  Empire  Street 
Providence,  RI  02903 
(401)  521-7722 

Rhode  Island  College 
James  P.  Adams  Library 
Documents  Department 
600  Mt.  Pleasant  Avenue 
Providence.  RI  02908 

(4«1)  274-4900  ext.  331 
Warwick: 
Warwick  Public  Library 
600  Sandy  Lane 
Warwick.  RI  02886 

(401)  739-5440 

SOUTH  CAROUNA 

Charleston: 
Baptist  College  of  Charleston 
P.  O.  Box  10087 
Charleston.  SC  29411 

Charleston  County  Library 
404  King  Street 
Charleston,  SC  29403 

Citadel 

Charleston.  SC  29409 

College  of  Charleston 

66  George  Street 

Charleston,  SC  29401 
Clemson: 

Clemson  University 

Clemson,  SC  29631 
Columbia: 

Benedict  College 

Blanding  &  Harden  Streets 

Colombia,  SC  29204 


Richland  County  Public  Library 
1400  Sumter  Street 
Columbia.  SC  29201 

South  Carolina  State  Library 

1500  Senate  Street 

Columbia,  SC  29201  j 

University  of  South  Carolina 

Columbia,  SC  29208 
Conway: 

Coastal  Carolina  (of  University  of  SC) 

Route  8 

Conway,  SC  29526 
Due  West: 

Erskine  College* 

Due  West.  SC  29639 
Florence: 

Florence  County  Library 

319  S.  Irby  Street 

Florence,  SC  29501 

Francis  Marion  College 
Florence.  SC  29501 
Greenville: 
Furman  University 
Greenville.  SC  29613 

Greenville  County  Library 

300  College  Street 

Greenville,  SC  29601 
Greenwood: 

Larry  A.  Jackson  Library 

Lander  College 

Greenwood,  SC  29646 
Orangeburg: 

South  Carolina  State  College 

College  Avenue 

Orangeburg,  SC  29117 
Rock  Hill: 

Winthrop  College 

Rock  Hill,  SC  29733 
Spartanburg:  ' 

Spartanburg  County  Library 

P.  O.  Box  2409 

333  S.  Pine  Street 

Spartanburg,  SC  29304 
Sumter: 

Sumter  County  Library  , 

111  Nordi  Harvin  Street 

Sumter,  SC  29150 
773-7273 

SOUTH  DAKOTA 

Brookings: 
H.  M.  Briggs  Library 
South  Dakota  State  University 
Brookings,  SD  57007 
(605)  688-5106 
Rapid  City: 
Devereaux  Library 
South  Dakota  School  of  Mines  & 

Technology 
Rapid  City.  SD  57701 
(605)  394-2418 
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Sioux  Falls: 
Sioux  Falls  Public  Library 
201  N.  Main  Avenue 
Sioux  Falls,  SD  57101 

TENNESSEE 

Chattanooga; 
Hamilton  County  Bicentennial  Library 
Business,  Science  and  Technology 

Department 
1001  Broad  Street 
Chattanooga,  TN  37402 

(615)  757-5312 
Clarksville: 

Woodward  Library 

Austin  Peay  State  University 

Clarksville,  TN  37040 

(615)  648-7346 
Martin: 
Paul  Meek  Library 
University  of  Tennessee  at  Martin 
Martin,  TN  38238 

(901)  587-7065 
Nashville: 
Documents  Unit 
Joint  University  Libraries 
Nashville,  TN  37203 

Tennessee  State  Library 
Tennessee  State  Library  and  Archives 
403  Seventh  Avenue  North 
Nashville,  TN  37219 
(615)  741-2451 

TEXAS 

Amarillo: 
Amarillo  Public  Library* 
City  of  Amarillo 
P.O.  Box  2171 
413  E.  4th 
Amarillo,  TX  79189 

Field  Solicitor 

U.S.  Department  of  the  Interior 

P.O.  Box  H-4393.  Herring  Plaza 

Amarillo,  TX  79101 
Austin: 

The  State  Law  Library 

Supreme  Court  Building 

P.O.  Box  12367.  Capitol  Station 

Austin,  TX  78711 
(512)  475-3807 
College  Station: 

Documents  Division 

University  Libraries 

Texas  A  &  M  University 

College  Station,  TX  77843 
Dallas: 

Dallas  County  Law  Library 

Government  Center 

Dallas,  TX  75202 
749-8481 

U.S.  Environmental  Protection  Agency 
Region  VI 
1201  Elm  Street 
Dallas,  TX  75270 
Denton: 
Texas  Woman's  University  Library 
Box  23715.  TWU  Station 
Denton.  TX  76204 
(817)  566-6415 


El  Paso: 

El  Paso  Public  Library 

Documents  Section 

501  North  Oregon  Street 

El  Paso,  TX  79901 
(915)  543-3808 
Hurst: 

Hurst  Public  Library 

901  Precinct  Line  Road 

Hurst,  TX  76053 
(817)  485-5320 
Killeen: 

Oveta  Culp  Hobby  Library 

American  Educational  Complex 

U.S.  Hwy  190  W. 

Killeen.  TX  76541 
(817)  526-1237 
Lubbock: 

School  of  Law  Library 

Texas  Tech  University 

Lubbock,  TX  79409 
Victoria: 

Documents  Department 

VC/UHVC  Library 

2602  N.  Ben  Jordan 

Victoria,  TX  77901 

(512)  576-3151.  ext.  201 
(512)  573-3291 

UTAH 

Cedar  City: 
Southern  Utah  State  College  Library 
Cedar  City.  UT  84720 

Ephraim: 
Lucy  A.  Phillips  Library 
Snow  College 
Ephraim,  UT  84627 

Logan: 
Documents  Department 
Merrill  Library,  UMC  30 
Utah  State  University 
Logan,  UT  84322 

Ogden: 
Weber  State  College  Library 
Ogden.  UT  84403 

Provo: 
Harold  B.  Lee  Library 
Documents  and  Maps  Section 
Brigham  Young  University 
Provo,  UT  84602 

Law  Library 

Brigham  Young  University 

Provo,  UT  84602 

Salt  Lake  City: 
Regional  Solicitor 
U.S.  Department  of  the  Interior 
Suite  6201,  Federal  Building 
125  South  State  Street 
Salt  Lake  City,  UT  84138 

Supreme  Court  Library 

State  Capitol 

Salt  Lake  City,  UT  84114 

College  of  Law  Library 
University  of  Utah 
Salt  Lake  City.  UT  84112 


Government  Documents 
Eccles  Health  Sciences  Library 
University  of  Utah,  Bldg.  89 
Salt  Lake  City,  UT  84112 

Government  Documents  Division 
Marriott  Library 
University  of  Utah 
Salt  Lake  City,  UT  84112 

Utah  State  Library  Commission 
2150  South  300  West.  Suite  16 
Salt  Lake  City,  UT  84115 

VERMONT 

Burlington: 

Bailey/Howe  Library 

Documents  Department 

University  of  Vermont 

Burlington,  VT  05405 
Middlebury: 

Egbert  Starr  Library 

Government  Documents  Department 

Middlebury  College 

Middlebury.  VT  05753 
South  Royalton- 

Law  Library 

Vermont  Law  School 

South  Royalton,  VT  05068 
(802)  763-8303 

VIRGINL\ 

Alexandria: 

Alexandria  Library* 

717  Queen  Street 

Alexandria,  Va.  22314 
(703)  838-4555 
Arlington: 

Office  of  Hearings  and  Appeals 
Library 

U.S.  Department  of  the  Interior 

4015  Wilson  Boulevard 

Arlington,  VA  22203 
Chesapeake: 

Chesapeake  Public  Library 

300  Cedar  Road 
Chesapeake,  VA  23320 

(804)  547-6591 
Danville: 

Danville  Community  College  Library 
1009  Bonner  Avenue 
Danville,  VA  24541 

(804)  797-3553 
Fairfax: 
Fairfax  City  Central  Library 
3915  Chain  Bridge  Road 
Fairfax.  VA  22030 

(703)  691-2741 

Fenwick  Library 

George  Mason  University 

4400  University  Drive 

Fairfax.  VA  22030 
Lynchburg 

The  Library 

Lynchburg  College 

Lynchburg,  VA  24501 
Norfolk: 

Norfolk  Public  Library  System 

301  East  City  Hall  Avenue 
Norfolk,  VA  23510 
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Reston: 
U.S.  Geological  Survey 
Library 

National  Center,  Mail  Stop  950 
Reston,  VA  22092 

Richmond: 
Learning  Resources  Center 
Parham  Road  Campus 
J.  Sargeant  Reynolds  Community 

College 
P.O.  Box  12084 
Richmond,  VA  23241 
(804)  264-3220 

Municipal  Library 

County  of  Henrico 

Hungary  Springs  &  Parham  Roads 

Richmond,  VA  23228 

Virginia  State  Library 
lllh  &  Capitol  Streets 
Richmond,  VA  23219 

Roanoke: 
Roanoke  Law  Library 
210  Campbell  Avenue,  SW 
Roanoke,  VA  24011 

Virginia  Beach: 
Public  Law  Library 
Municipal  Center 
City  of  Virginia  Beach 
Virginia  Beach,  VA  23456 

Williamsburg: 
Documents  Department 
Earl  Gregg  Swem  Library 
College  of  William  and  Mary 
Williamsburg,  VA  23185 

WASHINGTON 

Bellingham: 
Documents  Division,  Wilson  Library 
Western  Washington  University 
516  High  Street 
Bellingham,  WA  98225 
(206)  67fr-3075 

Cheney: 
Eastern  Washington  University 
The  Library 
Cheney,  WA  99004 
(509)  359-2475 


Everett: 
Everett  Public  Library 
2702  Hoyt  Avenue 
Everett,  WA  98201 
(206)  259-8857 

Snohomish  County  Law  Library 

County  Courthouse 

Everett,  WA  98201 
(206)  259-5326 
Midway: 

HighUne  Community  College 

Library  25-2 

Midway,  WA  98032 
(206)  878-3710,  ext.  232 
Olympia: 

Washington  State  Law  Library 

Temple  of  Justice 

Olympia,  WA  98504 

Washington  State  Library 

Document  Section 

Olympia,  WA  98504 
(206)  753-4027 
Port  Angeles: 

North  Olympic  Library  System 

207  So.  Lincoln 

Port  Angeles,  WA  98362 
Spokane: 

Gonzaga  University  Law  Library 

E.  600  Sharp  Avenue 

P.O.  Box  3528 

Spokane,  WA  99220 

Spokane  Public  Library 
West  906  Main  Avenue 
Spokane,  WA  99201 
(509)  838-3361 

WESTVIRGINL\ 

Beckley: 

National  Mine  Health  and  Safety 
Academy 

Learning  Resources  Center 

P.O.  Box  1166 

Beckley,  WV  25801 
Charleston: 

Kanawha  County  Public  Library 

123  Capitol  Street 

Chadeston,  WV  25301 
(304)  343-4646 
Montgomery: 

Vining  Library 

West  Virginia  Institute  of  Technology 

Montgomery,  WV  25136 


Weirton: 
Mary  H.  Weir  Public  Library 
3442  Main  Street 
Weirton.  WV  26062 
(304)  748-7070 

WISCONSIN 

Appleton:    I 

Appleton  Public  Library 

121  South  Oneida  Street 

Appleton.  WI  54911 
734-7171 
Green  Bay: 

University  of  Wisconsin — Green  Bay 

Library  Learning  Center 

Government  Publications 

Green  Bay.  WI  54302 
Kenosha: 

Library/Learning  Center 

University  of  Wisconsin-Parkside 

Wood  Road 

Kenosha,  WI  53141 
Ladysmith: 

Mount  Senario  College  Library 

Ladysmith,  WI  54848 
Madison: 

Madison  Public  Library 

201  W.  Mifflin  Street 

Madison,  WI  53703 
(608)  286-6363 
Milwaukee: 

Milwaukee  County 

Law  Library 

Courthouse,  Room  307 

901  North  9th  Street 

Milwaukee,  WI  53233 
278-4322 

WYOMING 

Gillette:      j 
George  Amos  Memorial  Library 
412  S.  Gillette  Avenue 
Gillette,  WY  82716 

(307)  6«2-3223 
Laramie: 
Coe  Library — Docimients  Division 
University  of  Wyoming 
Box  3334,  University  Station 
Laramie.  WY  82071 

(307)  766-2174 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  9 

Mining  and  Mining  Claims 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Service 
(NPS)  is  publishing  for  public  review 
and  comment  revisions  to  existing  NPS 
regulations  at  36  CFR  Part  9.  Subpart  A. 
These  regulations  govern  the  exercise  of 
mineral  rights  within  National  Park 
System  units  in  connection  with 
patented  and  valid  unpatented  mining 
claims  held  under  the  Mining  Law  of 
1872.  The  existing  regulations  were 
promulgated  in  1977.  This  revision  is 
intended  to  clarify  the  scope  of  the 
regulations  and  the  relalionshio  of  these 
regulations  to  those  governing  access  in 
Alaska  at  43  CFR  Part  36. 
DATE:  Comments  must  be  received  on  or 
before  May  18, 1987. 
ADDRESS:  Please  submit  written 
comments  to  the  Land  Resources 
Division  (660),  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 
3127. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ms.  Carol  McCoy  (Room  3223),  Land 
Resources  Division  (660),  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-3127,  (202)  343-4630. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mining  Law  of  1872  (30  U.S.C.  21 
et  seq.]  opened  all  public  lands,  except 
those  specifically  exempted,  to 
prospecting  by  individuals  and 
companies  for  valuable  deposits  of 
minerals.  Those  who  properly  locale 
valuable  mineral  deposits  and  properly 
record  their  claims  with  the  appropriate 
governmental  offices  gain  the  right  to 
extract  minerals  and  use  the  land  within 
the  boundaries  of  their  claims  for 
mineral  development.  These  rights  are 
maintained  as  long  as  the  claimant 
fulfills  the  requirements  for  retaining  the 
claims.  In  addition,  a  valid  mineral 
discovery  affords  the  claimant  the 
option  to  take  the  claim  to  patent, 
whereby  the  claimant  acquires  title  to 
the  property  within  the  boundary  of  the 
claim. 

When  units  of  the  National  Park 
System  were  established  after  the 
enactment  of  the  1872  Mining  Law,  the 
units  were  statutorily  closed  to  the 
operation  of  the  mining  laws  with  the 
exception  of  the  following  six  units: 
Death  Valley  National  Monument, 
Crater  Lake  National  Park,  Ml. 


McKinley  National  Park  (now  part  of 
Denali  National  Park  and  Preserve), 
Glacier  Bay  National  Monument  (now 
part  of  Glacier  Bay  National  Park  and 
Preserve),  Coronado  National  Memorial, 
and  Organ  Pipe  Cactus  National 
Monument.  Although  all  NPS  units  have 
now  been  closed  to  the  location  of  new 
mining  claims,  twenty-seven  National 
Park  System  units  have  mining  claims 
within  their  boundaries.  These  claims 
were  either  located  during  the  period 
when  the  units  enumerated  above  were 
open  to  the  location  of  mining  claims,  or 
on  public  lands  that  were  later 
incorporated  into  a  new  or  expanded 
unit  of  the  National  Park  System.  Where 
these  claims  have  not  been  extinguished 
by  Federal  acquisition,  through 
successful  challenge  to  their  validity,  or 
through  the  failure  of  claimants  to 
comply  with  procedural  requirements, 
the  claimants  continue  to  have  a  legal 
right  to  develop  minerals. 

In  1976  Congress  passed  the  Mining  in 
the  Pa  As  Act  (16  U.S.C.  1901  etseg., 
hereinafter  referred  to  as  "the  Act"). 
Among  other  things,  the  Act  directed  the 
Secretary  of  Inferior  to  promulgate 
regulations  to  control  "all  activities 
resulting  from  ilie  cAercise  of  valid 
existing  mineral  rights  on  patented  or 
unpatented  mining  claims  within  any 
area  of  the  National  Park  System  .  .  ." 
(16  U.S.C.  1902). 

The  National  Park  Service 
promulgated  its  existing  mining 
regidations,  contained  in  36  CFR  Part  9, 
Subpart  A,  on  January  26, 1977.  pursuant 
to  the  Mining  in  the  Parks  Act.  The 
regulations  govern  all  mineral  activities 
within  all  units  of  the  National  Park 
System  in  connection  with  both 
patented  and  valid  unpatented  claims 
located  under  the  1872  Mining  Law,  no 
matter  when  the  claim  was  located  or 
patented. 

Since  the  existing  NPS  mining 
regulations  were  promulgated,  the 
acreage  of  the  National  Park  System  has 
more  than  doubled  due  to  the  addition 
of  vast  areas  in  Alaska.  Though  now 
closed  to  mineral  entry,  many  of  the 
new  or  expanded  units  in  Alaska 
contain  mining  claims  located  prior  to 
the  withdrawal  of  the  land.  Mining 
activities  associated  with  these  claims 
are  subject  to  the  requirements  of  36 
CFR  Part  9,  Subpart  A. 

To  avoid  confusion  and  to  facilitate 
review,  an  analysis  of  the  proposed 
revisions  is  presented  below. 

Existing  §9.1    Purpose  and  scope. 

The  revision  to  the  existing 
regulations  at  §  9.1  proposed  by  the  NPS 
is  intended  to  clarify  that  the  regulations 
at  36  CFR  Part  9,  Subpart  A  control  all 
activities  within  NPS  units  resulting 


from  the  exercise  of  valid  mineral  rights 
to  patented  and  unpatented  mining 
daims  without  regard  to  how  access  is 
gained  to  a  claim  or  whether  a  claim 
was  located  before  or  after  the 
incorporation  of  lands  into  the  National 
Park  System.  There  has  been  some 
confusion  concerning  whether  the 
regulations  apply  if  an  operator  gains 
access  to  a  claim  without  crossing 
federally-owned  or  controlled  lands  or 
waters.  Thus,  the  proposed  language 
clarifies  that  the  regulations  are 
applicable  to  all  claims,  not  only  those 
claims  where  access  is  on,  through  or 
across  federally-owned  or  controlled 
lands  or  waters. 

In  addition,  the  proposed  additional 
language  is  intended  to  address  any 
confusion  that  may  have  resulted  from 
the  September  4, 1986  (51  FR  31619) 
rulemaking  at  43  CFR  Part  36,  governing 
transportation  and  utility  systems  and 
access  in  Alaska  pursuant  to  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  (16  U.S.C.  3101).  ANILCA 
guarantees,  subject  to  reasonable 
regulations,  adequate  and  feasible 
access  to  inholdings,  including  valid 
mining  claims,  within  or  effectively 
surrounded  by  NPS  units  and  other 
conservation  system  units  in  Alaska.  As 
a  result  of  this  statute,  the  National  Park 
Service  first  promulgated  regulations  at 
36  CFR  13.10-15  on  June  17, 1981, 
governing  access  within  and  across  NPS 
units  in  Alaska. 

The  regulations  at  36  CFR  13.15(d)(1) 
stated  that  ".  .  .  no  plan  of  operations 
is  required  for  patented  claims  where 
access  is  not  across  federally-owned 
parklands."  The  Departmental 
rulemaking  of  September  4, 1986  at  43 
CFR  Part  38  repealed  36  CFR  13.15(d) 
without  explaining  why.  This  proposed 
regulation  clarifies  that  the  provisions  of 
{  13.15(d)(1)  will  no  longer  apply.  Since 
the  Mining  in  the  Parks  Act  authorizes 
the  Secretary  to  regulate  all  activities  in 
NPS  units  resulting  from  the  exercise  of 
valid  existing  mineral  rights  on  patented 
and  unpatented  claims  without  regard  to 
how  access  is  gained,  and  since 
ANILCA  does  not  amend  the  Mining  in 
the  Parks  Act,  there  is  no  reason  for  the 
exception  in  Alaska. 

While  ANILCA  guarantees  inholders. 
including  holders  of  valid  mining  claims, 
adequate  and  feasible  access  subject  to 
reasonable  regulations,  ANILCA  does 
not  exempt  operators  on  claims  within 
NPS  units,  where  access  is  not  across 
federally-owned  parklands,  from  the  36 
CFR  Part  9,  Subpart  A  regulations.  Thus, 
the  Department,  upon  reevaluation  of 
this  issue,  finds  no  basis  for  a  rule  that 
exempts  operators  from  the  plan  of 
operations  requirements  because  they 
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conduct  operations  on  patented  claims 
where  access  is  not  across  federally- 
owned  parklands. 

Existing  §9.3    Access  permits. 

The  provisions  of  36  CFR  9.3  set  forth 
the  requirements  for  access  to  mining 
claims  within  NPS  units  and  to  mining 
claims  located  outside  NPS  units  where 
access  is  sought  across  an  NPS  unit. 
However,  access  to  valid  mining  claims 
in  Alaska  is  governed  by  the  provisions 
of  ANILCA,  as  implemented  by  the 
September  4, 1986  rulemaking.  As  a 
result,  36  CFR  9.3  is  amended  to  state 
that  the  provisions  of  §  9.3  (a),  (b),  and 
(c)  are  inapplicable  in  Alaska.  Please 
note  that  while  operators  in  Alaska  may 
gain  access  to  their  valid  mining  claims 
within  NPS  units  under  the  regulations 
at  43  CFR  Part  36  without  first 
possessing  an  NPS  approved  plan  of 
operations,  they  may  not  conduct  any 
other  activity  that  constitutes 
"operations"  as  defined  in  §  9.2(h) 
without  NPS  approved  plans  of 
operations.  All  operators  who  propose 
to  conduct  operations  on  any  valid 
mining  claim  within  the  exterior 
boundaries  of  any  NPS  unit  in  Alaska 
must  possess  an  approved  plan  of 
operations. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking. 
Because  communications  can  be  difficult 
in  Alaska  where  a  number  of  parties 
concerned  with  these  proposed 
regulations  live,  the  NPS  is  providing  a 
45  day  public  comment  period  rather 
than  the  customary  30  days. 

Drafting  Information 

The  primary  authors  of  this 
rulemaking  are  Frank  Buono  and  Carol 
McCoy  (Washington  Office,  NPS),  Floyd 
Sharrock  (Alaska  Regional  Office,  NPS) 
and  Brian  Koula  (Office  of  the  Solicitor). 


Federal  Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19, 1981),  46  FR  13193,  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  e^se?.). 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4331,  et  seq.),  the  NPS  has 
prepared  an  environmental  assessment 
of  these  proposed  regulations.  This 
assessment  examines  whether 
implementation  of  the  proposed 
regulations  will  be  a  major  Federal 
action  that  would  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  requiring  the  preparation 
of  an  environmental  impact  statement. 
The  assessment  is  on  file  in  the  Land 
Resources  Division  of  the  National  Park 
Service:  Room  3223,  Main  Interior 
Building,  18th  and  C  Streets  NW.. 
Washington.  DC  (P.O.  Box  37127.  WASO 
660,  Washington.  DC  20013-7127);  and 
11011  W.  6th  Avenue,  Denver,  Colorado 
(P.O.  Box  25287,  Denver,  Colorado 
80225):  and  at  the  National  Park  Service 
Alaska  Regional  Office,  2525  Gambell 
Street,  Room  206,  Anchorage,  Alaska 
99503.  The  environmental  assessment 
will  be  available  for  public  inspection 
and  comment  for  a  period  beginning 
April  3, 1987  and  running  concurrently 
thereafter  with  the  comment  period  for 
these  proposed  regulations. 

List  of  Subjects  in  36  CFR  Part  9 

Environmental  protection.  Mines, 
National  Parks,  Oil  and  gas  exploration. 
Public  Lands — Minerals  resources. 
Public  lands — Rights-of-way. 


PART  9— lAMENDEDl 

For  reasons  set  out  in  the  preamble,  it 
is  proposed  to  amend  Title  36.  Chapter  I, 
Part  9.  Subpart  A  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

Autliority:  Mining  L.aw  of  1872  (R.S.  2319; 
30  U.S.C.  21  et  seq);  Act  of  August  25. 1916 
(39  Stat.  535.  as  amended  (16  U.S.C.  1  et  seq.); 
Act  of  September  28, 1976;  90  Slat.  1342  (16 
U.S.C.  1901  et  seq.). 

2.  Section  9.1  is  revised  to  read  as 
follows: 

§9.1    Purpose  and  scope. 

These  regulations  control  all  activities 
within  units  of  the  National  Park  System 
resulting  from  the  exercise  of  valid 
existing  mineral  rights  on  claims  without 
regard  to  the  means  or  route  by  which 
the  operator  gains  access  to  the  claim. 
The  purpose  of  these  regulations  is  to 
insure  that  such  activities  are  conducted 
in  a  manner  consistent  with  the 
purposes  for  which  the  National  Park 
System  and  each  unit  thereof  was 
created,  to  prevent  or  minimize  damage 
to  the  environment  or  other  resource 
values,  and  to  insure  that  the  pristine 
beauty  of  the  units  is  preserved  for  the 
benefit  of  present  and  future 
generations.  These  regulations  apply  to 
all  operations,  as  defined  herein, 
conducted  within  the  boundaries  of  any 
unit  of  the  National  Park  System. 

3.  Section  9.3  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

S  9.3    Access  permits. 

•         *         *         «         * 

(d)  In  units  of  the  National  Park 
System  in  Alaska,  regulations  at  43  CFR 
Part  36  govern  access  to  claims,  and  the 
provisions  of  §  9.3  (a),  (b),  and  (c)  are 
inapplicable. 

Dated:  March  11, 1987. 
William  P.  Horn, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  87-7320  Filed  4-2-87:  8:45  am) 
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CHRISTOPHER  COLUMBUS 
QUINCENTENARY  JUBILEE 
COMMISSION 

45  CFR  Part  2201 

Organization,  Recognition  and  Support 
of  Quincentenary  Projects  and  Use  of 
Logo 

agency:  Christopher  Columbus 
Quincentenary  jubilee  Commission. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  These  regulations  are  for  the 
purpose  of  informing  the  public  as  to  the 
organization  of  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission,  its  purposes,  to  plan, 
encourage,  coordinate  and  conduct  the 
commemoration  of  the  voyages  of 
discovery  of  Christopher  Columbus  and 
to  set  forth  general  provisions  and 
policies  governing  the  process  of 
recognition  and  support  of 
Quincentenary  projects  as  well  as  for 
the  use  of  the  Commission's  logo. 

These  regulations  are  necessary  so 
that  the  mandates  of  the  Congress  in 
Pub.  L.  98-375  to  plan,  encourage 
coordinate  and  conduct  the 
commemoration  of  the  voyages  of 
Christopher  Columbus  may  be  carried 
out  by  the  Commission. 

The  intended  effect  of  these 
regulations  is  to  provide  basic 
information  on  the  authority  and 
structure  of  the  Commission  and  to 
inform  individuals,  private  and  public 
organizations,  including  governmental 
agencies  and  states  on  the  procedure  to 
obtain  official  recognition  of  the 
Commission  for  proposed  projects  and 
on  the  use  of  the  Commission's  logo.  The 
regulations  will  also  make  clear  the 
criteria  for  Commission  involvement 
with  projects  and  the  limitations  on  such 
involvement. 

DATES:  Interim  rule  effective  April  3, 
1987,  except  for  §  2201.52.  Section 
2201.52  will  become  effective  after  the 
information  collection  requirements 
contained  in  that  section  have  been 
submitted  by  the  Commission  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980.  Comments  must 
be  submitted  on  or  before  June  2, 1987. 
ADDRESS:  Comments  should  be  mailed 
or  delivered  to  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission  at  1801  F  Street,  NW.,  Third 
Flood,  Washington,  DC  20006. 
Comments  received  may  also  be 
inspected  at  this  address  between  9:00 
a.m.  to  5:00  p.m.  A  copy  of  any 
comments  that  concern  information 
collection  requirements  should  also  be 


sent  to  the  Office  of  Management  and 
Budget  at  the  address  listed  in  the 
Paperwork  Reduction  Act  section  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT! 

Francisco  J.  Martinez-Alvarez,  Assistant 
to  the  Chairman.  Tel.  (202)  632-1992. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  regulations  are  issued  to  inform 
the  public  as  to  the  authority, 
organization,  purposes  and  functions  of 
the  Commission  and  to  inform  the  public 
on  the  policies  that  govern  the 
recognition  and  support  of  projects  as 
well  as  for  the  use  of  the  logo  as 
approved  and  certified  by  the 
Commission  on  December  4, 1986.  The 
Commission  will  review  all  comments 
received.  If  changes  to  the  rules  are 
indicated  by  the  comments  received, 
these  changes  will  be  published  in  the 
Federal  Register. 

Executive  Order  12291 

These  proposed  regulations  have  been 
revienved  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Classification 

The  Chairman  of  the  Commission 
certifies  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  would  impose  minimal 
burden  on  proponents  of  projects.  The 
regulations  do  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required. 

Statutory  Authority 

This  regulation  is  authorized  under 
Pub.  L.  98-375,  98  Stat.  1257.  No  previous 
regulation  on  these  subject  matters  has 
been  issued. 

Request  for  Comments 

A  60  day  public  comment  period 
ending  June  2, 1987  has  been  provided 
for  the  purpose  of  receiving  comments 
and  recommendations  for  improvement 
of  the  regulation  prior  to  publication  of  a 
final  rule.  Comments  should  be  mailed 
or  delivered  to  the  Commission  at  1801  F 
Street,  NW.,  Third  Floor,  Washington, 
DC  20006. 

Basis  for  Interim  Rule 

The  Commission  approved  these 
regulations  as  an  interim  rule  as  a 
prompt  response  to  the  many  inquiries 
conoeming  the  criteria  for  Commission 
invo  vement  in  Quincentenary  projects. 


Paperwork  Reduction  Act  of  1980 

Section  2201.52  contains  information 
collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission  will  submit  a  copy  of  these 
proposed  regulations  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503.  , 

Attention:  Joseph  F.  Lackey,  Jr. 

All  other  comments  regarding  these 
proposed  regulations  should  be  sent  to 
the  Commission's  office. 

List  of  Subjects  in  45  CFR  Part  2201 

Organization  and  function 
(government  agencies].  Seals  and 
insignia. 

Issued  in  Washington,  DC  on  April  3, 1987. 
John  Alexander  Williams, 

Director. 

For  the  treasons  set  out  in  the 
preamble  and  under  the  authority  of 
Pub.  L.  98-375,  98  Stat.  1257,  a  new 
Chapter  XXII  is  established  and  a  new 
Part  2201  is  added  to  Title  45,  Code  of 
Federal  Regulations,  to  read  as  follows: 

CHAPTER  XXII— CHRISTOPHER 
COLUMBUS  QUINCENTENARY  JUBILEE 
COMMISSION 

PART  2201— RECOGNITION  AND 
SUPPORT  OF  QUINCENTENARY 
PROJECTS 

Subpart  A— Commission  Organization 

Sec. 

2201.1  Authorization. 

2201.2  The  Commission. 

2201.3  Report  to  the  Congress. 

Subpart  B— General  Provisions 

2201.11     Statement  of  policy. 

Subpart  C— Types  of  Quincentenary  ' 

Involvement 

2201.21  T^pes  of  projects. 

2201.22  Registered  projects. 

2201.23  Official  Quincentenary  Projects. 

Subpart  [>— Limitations 

2201.31  Withdrawal  of  involvement. 

2201.32  Publicity. 

2201.33  Nonexclusive  involvement. 

Subpart  E— Official  Quincentenary  Logo 

2201.41  Design  and  notification  of 
certification. 

2201.42  Authorized  use  of  logo. 

2201.43  No  commercial  use  permitted. 

2201.44  Penalties  for  unauthorized  use. 
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Subpart  F— Procedure  for  E>esignation  of 
Official  Quincentenary  Projects 

2201.51  Submission  of  proposals. 

2201.52  Requirements. 

2201.53  Review. 

2201.54  Confidentiality. 

2201.55  Notification. 
Appendix  A  to  Part  2201 — Official 

Quincentenary  Logo. 

Authority:  Pub.  L  98-375.  98  Stat.  1257. 

Subpart  A — Commission  Orgafiization 

§  2201.1     Authorization. 

The  Christopher  Columbus 
Quincentenary  Jubilee  Commission  was 
established  by  Pub.  L  98-375,  98  Stat. 
1257.  The  membei^  of  the  Commission 
were  sworn  into  office  on  September  12, 
1985  and  the  first  meeting  of  the 
Commission  was  held  on  September  12. 
1985. 

§  220 1 .2    The  Commission. 

(a)  Composition.  The  Commission  is 
composed  of  thirty  members  as  follows: 

(1)  Seven  members  appointed  by  the 
President  upon  the  recommendation  of 
the  majority  leader  of  the  Senate  in 
consultation  with  the  minority  leader  of 
the  Senate; 

(2)  Seven  members  appointed  by  the 
President  upon  the  recommendation  of 
the  Speaker  of  the  House  of 
Representatives  in  consultation  with  the 
minority  leader  of  the  House  of 
Representatives: 

(3)  Ten  members  appointed  by  the 
President,  which  members  shall  be 
broadly  representative  of  the  people  of 
the  United  States,  and  not  otherwise 
officers  or  employees  of  the  United 
States; 

(4)  The  Secretary  of  State: 

(5)  The  Archivist  of  the  United  States; 

(6)  The  Librarian  of  Congress: 

(7)  The  Chairman  of  the  National 
Endowment  for  the  Arts; 

(8)  The  Chairman  of  the  National 
Endowment  for  the  Humanities; 

(9)  The  Secretary  of  Commerce. 

(b)  Service  without  compensation. 
Members  of  the  Commission  serve 
without  compensation  as  a  member  of 
the  Commission  except  that  members 
may  be  reimbursed  for  travel, 
subsistence,  and  other  necessary 
expenses  incurred  by  them  in  the 
performance  of  their  duties. 

(c)  Vacancies.  A  vacancy  in  the 
Commission  shall  be  filled  in  the  same 
manner  in  which  the  original 
appointment  was  made. 

§2201.3    Report  to  the  Congress. 

Within  two  years  after  the  first  date  of 
the  first  meeting  of  the  Commission,  the 
Commission  shall  submit  to  Congress  a 
comprehensive  report  incorporating  its 
recommendations  for  the 


commemoration  of  the  quincentennial  of 
the  voyages  of  discovery  of  Christopher 
Columbus. 

Subpart  B— General  Provisions 

§2201.11    statement  of  policy. 

(a)  The  Christopher  Columbus 
Quincentenary  Jubilee  Commission  was 
established  by  Pub.  L  98-375  to 
commemorate  the  500th  anniversary  of 
the  voyages  of  Christopher  Columbus. 
The  Commission  will  plan,  encourage, 
coordinate  and  conduct  activities 
commemorating  the  historic  events 
associated  with  those  voyages.  Private 
and  public  organizations,  as  well  as 
state  and  local  governments,  are 
encouraged  to  conduct  activities  to 
commemorate  the  Quincentenary. 

(b)  The  Commission,  recognizing  its 
duty  under  the  law  to  conduct  and 
coordinate  for  an  array  of  projects,  sets 
forth  these  regulations  for  the 
registration,  endorsement  and  support  of 
projects.  These  regulations  may  be 
changed  or  amended  by  the  Commission 
at  any  time  and  any  such  change  or 
amendment  will  be  published  in  the 
Federal  Register. 

Subpart  C— Types  of  Quincentenary 
Involvement 

§  220 1 .2 1     Types  Of  projects. 

Subject  to  the  limitations  set  forth  in 
this  and  other  sections  of  these 
guidelines,  there  shall  be  two  forms  of 
Commission  involvement  with  projects: 
Registered  Projects  and  Official 
Quincentenary  Projects. 

§  220 1 .22    Registered  projects. 

(a)  The  Commission,  at  its  discretion, 
may  include  a  project  in  a  Register  of 
Quincentenary  Projects  and  Events. 

(b)  Registered  projects  are  defined  as 
those  which 

(1)  Will  increase  public  awareness  of 
the  Quincentenary;  and, 

(2)  Meet  such  other  criteria  as  may  be 
established  by  the  Commission  or  the 
agencies  or  organizations  defined  in 
paragraph  (c)  of  this  section. 

(c)  Any  project  which  is  adequate  for 
inclusion  in  the  Register  of 
Quincentenary  Projects  and  Events,  may 
be  proposed  for  registration  as  a 
registered  project  by  one  of  the 
following: 

(1)  Any  state  quincentenary 
commission  or  comparable  atrfhority 
established  under  the  laws  of  a  state, 
territory  or  the  District  of  Cohmibia; 

(2)  The  officially  constituted 
quincentenary  commissions  of  Italy, 
Spain  or  other  countries  or  governments 
recognized  by  the  United  States. 

(d)  The  Commission  reserves  the  right 
to  decline  to  include  a  project  in  the 


Register  of  Quincentenary  Projects  and 
Events. 

(e)  The  Commission  reserves  the  right 
to  participate  in  the  development  and 
implementation  of  registered  projects, 
although  primary  responsibility  for  the 
project  will  rest  with  the  project's 
sponsor  or  sponsors. 

(f)  Registered  projects  shall  receive  a 
Certificate  of  Registration  from  the 
Commission  and  a  letter  of  agreement 
detailing  the  extent  of  Commission 
participation  in  the  project. 

(g)  Registered  projects  are  expressly 
enjoined  from  identifying  themselves 
with  the  Commission  unless  expressly 
authorized  to  do  so  in  writing  by  the 
Commission.  Registration  with  the 
Commission  does  not  authorize  the  use 
of  the  Official  Quincentenary  Logo  for 
any  purpose  by  the  project  or  any  of  its 
sponsors. 

§2201.23    OHiciai  Quincentenary  Proiects. 

(a)  A  project  which  is  presented  to  the 
Commission  or  originated  by  the 
Commission,  its  members  or  staff,  and 
which  the  Commission,  after  careful 
review  and  consultation  with 
appropriate  entities,  determines  that 
such  project  furthers  the  mandate  of  the 
law  in  accordance  with  Section  4(b), 
and  the  criteria  set  forth  in  this  section, 
shall  be  designated  as  an  "OfHcial 
Quincentenary  Project." 

(b)  Official  Quincentenary  Projects 
shall  be  those  which,  upon  the 
determination  of  the  Commission, 

(1)  Will  make  an  exceptional 
contribution  to  the  commemoration  of 
the  voyages  of  Columbus, 

[2]  Will  have  substantial  educational, 
historical  and  cultural  value  in  relation 
to  the  Quincentenary, 

(3)  Will  substantially  increase  public 
awareness  of  the  Quincentenary, 

(4)  Will  be  adequately  financed  and 
directed,  and 

(5)  Will  be  accomplished  without 
unreasonable  cost  to  the  Commission. 

(c)  The  Commission  reserves  the  right 
to  participate  in  the  development  and 
implementation  of  Official 
Quincentenary  Projects  although 
primary  responsibility  for  the  project 
shall  rest  with  the  project's  sponsor  or 
sponsors. 

(d)  Official  Quincentenary  Projects 
shall  receive  a  Certificate  stating  that 
the  project  has  been  designated  as  such 
and  a  letter  of  agreement  stating  the 
extent  of  Commission  participation  in 
the  project. 
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Subpart  D — Limitations 

§  220 1 .3 1    Withdrawal  of  involvement. 

The  Commission  reserves  the  right  at 
all  times,  upon  timely  and  appropriate 
notice,  and  with  respect  to  any  project 
to  withdraw  its  involvement,  including 
authorization  for  the  use  of  the  logo. 

§2201.32    Publicity. 

The  Commission  shall  determine  the 
manner  in  which  the  Commission's 
involvement  in  a  project  shall  be  made 
public. 

§  2201.33    Nonexclusive  involvement. 

Unless  otherwise  indicated  by  the 
Commission  in  advance  and  in  writing, 
Commission  involvement  with  a  project 
will  not  in  any  way  limit  the 
Commission  from  involving  itself  in 
other  projects  of  the  same  or  similar 
nature. 

Subpart  E— Official  Quincentenary 
Logo 

§  220 1 .4 1    Design  and  notification  of 
certification. 

Under  the  authority  granted  by  Pub.  L. 
98-375.  Sec.  10a,  the  Commission  has 
designed  and  adopted  a  logo  as  the 
official  symbol  of  the  Quincentenary. 
This  design  is  depicted  and  described  in 
Appendix  A  to  this  Part  of  the 
Commission's  regulations.  The  logo  is 
hereby  designated  by  the  Commission 
as  the  Official  Quincentenary  Logo  and 
this  designation  includes  any  likeness  of 
the  logo  which,  in  whole  or  in  part,  is 
used  in  such  manner  as  to  suggest  the 
Official  Quincentenary  Logo. 

§  2201.42    Authorized  use  of  logo. 

The  Commission  reserves  full 
authority  over  its  logo  and  permission  to 
use  the  logo  shall  be  granted  only  by 
written  authorization  by  the 
Commission. 

§  2201.43    No  commercial  use  permitted. 

Registered  Projects  or  Official 
Quincentenary  Projects  shall  not  carry 
the  logo,  symbol  or  mark  of  the 
Commission  in  connection  with  the 
production  or  manufacture  of  any 
commercial  goods,  as  part  of  an 
advertisement  promoting  commercial 
goods  or  services,  or  as  part  of  an 
endorsement  of  such  goods  and  services. 

§  2201.44    Penalties  for  unauthorized  use. 

The  use  of  such  logo,  symbol  or  mark, 
unless  otherwise  authorized  by  the 
Commission,  constitute  a  violation 


punishable  under  Pub.  L.  98-375.  section 
10(b). 

Subpart  F— Procedure  for  Designation 
of  Official  Quincentenary  Projects 

§  2201.51    Submission  of  proposals. 

Proposals  for  projects  to  be 
designated  as  Official  Quincentenary 
Projects  may  be  submitted  to  the 
Commission  from  corporations, 
organizations,  foundations,  government 
agencies,  and  individuals. 

§  220132    Requirements. 

(a)  Each  proposal  submitted  to  the 
Commission  shall  include: 

(1)  A  brief,  typewritten  summary  of 
the  proposal  in  English,  which  shall 
include  a  narrative  statement  indicating 
how  the  project  meets  the  criteria 
established  by  the  Commission; 

(2)  "The  name,  address,  and  telephone 
number  of  the  project  director,  the  date 
of  the  application,  the  name  and  address 
of  the  person  or  persons  responsible  for 
the  operation  and  implementation  of  the 
project,  and  the  type  of  endorsement 
sought  from  the  Commission; 

(3)  A  comprehensive  description  of 
the  project; 

(4)  The  names  and  addresses  of  all 
persons  or  organizations  proposing, 
sponsoring  and  funding  the  project; 

(5)  The  total  actual  and  estimated  cost 
of  the  project,  the  total  amount  of  funds 
available  (excluding  funds  committed 
but  not  yet  received),  the  names  of 
government  agencies  and  programs  from 
which  funds  have  been  received,  the 
source  for  funds  not  yet  received  and  a 
short  description  of  the  financial 
accounting  employed  for  the  project; 

(6)  A  statement  to  the  effect  that  the 
proponent  agrees  to  be  bound  by  all 
policies,  requirements,  regulations  and 
other  decisions  that  have  been  made  or 
will  be  made  by  the  Commission 
affecting  the  project  and  those 
responsible  for  it;  and, 

(7)  The  signature  of  the  person  or 
persons  responsible  for  the  project  and 
the  project  director. 

(b)  All  materials  submitted  to  the 
Commission  shall  become  the  property 
of  the  Commission. 

(c)  All  materials  shall  be  delivered 
personally  or  by  mail,  return  receipt 
requested,  to  the  office  of  the 
Commission  at  1801  F  Street.  NW..  Third 
Floor.  Washington.  DC  20006  or  to  its 
designated  address. 

(d)  Although  not  required,  it  will  be 
helpful  to  the  Commission  to  receive  one 
(1)  original  and  two  (2)  copies  of  all 
materials  included  in  a  proposal 
submitted  to  the  Commission. 


§  2201.53    Review. 

(a)  The  Commission  staff  will  perform 
an  initial,  procedural  review  of  all 
proposals  submitted  to  the  Commission. 

(b)  After  the  initial  procedural  review 
by  the  staff,  the  staff  shall  refer  the 
proposed  project  to  the  appropriate 
committees  of  the  Commission  which 
shall  submit  their  recommendations  to 
the  Commission  for  final  action.  The 
Commission  shall  determine  the  manner 
in  which  proposals  shall  be  reviewed. 

(c)  Unless  delegated  by  vote  of  the 
Commission  to  the  Director  of  the 
Commission,  final  authority  to  decide 
Commission  involvement  with  the 
projects  remains  with  the  full 
Commission. 

(d)  All  communication  to  and  from  the 
Commission  regarding  a  project  shall  be 
made  through  the  project  director 
designated  in  the  proposal. 

§  2201.54    Confidentiality. 

Although  the  Commission  cannot 
guarantee  confidentiality  in  its  review  of 
proposals,  the  Commission  will  make 
every  possible  effort  to  maintain  the 
confidentiality  of  those  proposals  for 
projects  VN^hich,  in  their  summary, 
request  cojifidentiality. 

S  2201.55    Notification. 

The  Commission  will  notify  the 
project  director,  in  writing,  the 
determination  concerning  an  award  for 
endorsement.  The  Commission  may 
issue  a  letter  of  encouragement  when  a 
project  demonstrates  merit  but  has  not 
obtained  Commission  approval  as  an 
Official  Quincentenary  Project.  The 
Commission  shall  also  issue  a  brief 
letter  of  explanation  when  a  project  is 
denied  eruiorsement. 

Appendix  A  to  Part  2201— Official 
Quincentenary  Logo 

This  Appendix  is  intended  to  improve  the 
quahty  of  Part  2201  by  setting  forth  a 
description  and  depiction  of  the  Official 
Quincentenary  Logo  by  the  Christopher 
Columbus  Quincentenary  Jubilee 
Commission.  The  Logo  is  the  subject  of 
Subpart  E.  !S  2201.41  through  2201.44,  and  it 
is  referred  to  repeatedly  thereafter.  This 
Appendix  contains  no  requirements  or 
restrictions  which  are  not  already  in  the 
regulationi. 

Description:  The  Logo  consists  of  the 
number  "500"  in  outline  form,  as  represented 
in  the  illustration  below  accompanied  by  the 
legend  "Christopher  Columbus 
Quincentenary  jubilee."  In  color,  the  Logo  is 
intended  to  appear  on  a  white  field.  The 
number  "Ave"  is  in  red,  the  first  zero  and 
center  cross  design  are  in  green,  the  second 
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zero  and  center  star  design  are  in  blue.  The 
words  "Christopher  Columbus"  appear  above 
the  numbers  in  gray  and  the  words 
"Quincentenary  Jubilee"  appear  under  the 
numbers  in  gray.  When  printed  in  color,  the 
following  PMS  color  designations  must  be 
used:  Red  PMS  485;  Green  PMS  355;  Blue 
PMS  285  and  Gray  PMS  424.  The  Logo  may 
also  be  duplicated  wholly  in  black  on  a  white 
or  light-colored  field  or  in  white  on  a  black 
field. 
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Biophysic  Picolas  Nd:YAG  Opthalmic  Laser,  10933 
Laserprobe-PLR  Flex  and  Laserprobe-PLR  Plus  Catheters 
and  Optilase  Model  900  Contact  Laser  System.  10933 

Foreign  Agricultural  Service 

NOTICES 

Targeted  export  assistance  program,  10915 

General  Services  Administration 

PROPOSED  RULES 

Acquisition  regulations: 

Contractors;  suspension  and  debarment,  10913 
NOTICES 

Agency  information  collection  a(  tivities  under  OMB  review, 
10932 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration;  Health 
Care  Financing  Administration:  Human  Development 
Services  Office 

Healtti  Care  Financing  Administration 

NOTICES 

Medicare:  , 

Heart  transplants;  coverage  criteria,  10935 
Meetings:  ]  ■ 

Technology-Dependent  Children  Task  Force,  10934 

1 
Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

10953 
Grants;  availability,  etc.: 
Transitional  housing  demonstration  program;  proposed 
guidelines;  correction  [Editorial  Note:  This  document, 
appearing  on  page  10440  of  the  Federal  Register  of 
April  1,  1987,  was  incorrectly  identified  in  the  Table 
of  Contents  for  that  issue,] 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Community  Planning  and 
Development,  10952 


Director,  Rehabilitation  Loans 
Division,  et  al.,  10952 


and  Homesteading 


Human  Development  Services  Office 

NOTICES 

Head  Start  name  and  logo;  trademark  registration,  10951 
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Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Art  Advisory  Panel;  report  availability,  10965 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  10917 
Export  privileges,  actions  affecting: 

Valley  Machine  Tool  et  al..  10916 
Export  trade  certificates  of  review,  10917 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Tariffs  and  schedules: 

Computer  determination  of  mileages,  10913 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

CSX  Corp.,  10955 
Railroad  services  abandonment: 

Missouri  Pacific  Railroad  Co.,  10956 

Justice  Department 

See  a/so  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
Millipore  Corp..  10956 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 
Craig  District  Advisory  Council,  10954 
Prineville  District  Advisory  Council,  10954 

Withdrawal  and  reservation  of  lands: 
Wyoming,  10954 
(2  documents) 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Regional  office  realignment,  10875 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act,  10969 
(4  docu.Tients) 

National  Aeronautics  and  Space  Administration 

RULES 

Tracking  and  data  relay  satellite  system;  use  and 

reimbursement  policy;  service  rates,  10880 
NOTICES 
Meetings: 
Aeronautics  Advisory  Committee,  10958 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Permits: 
Experimental  fishing.  10918 
(2  documents) 


Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Reactor  Safeguards  Advisory  Committee,  10958 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

10960 
Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or  revoked— 

Update,  10958 

Postal  Rate  Commission 

NOTICES 

Domestic  mail  classification  and  rate  schedules: 
Collect  on  delivery  service  (COD);  service  change,  10962 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration 

Railroad  Retirement  Board 

RULES 

Organization,  reporting  forms,  etc.,  11010 

State  Department 

NOTICES 

Fishermen's  Protective  Act  procedures;  Fishermen's 
Guaranty  Fund;  fee,  10962 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  program: 
Federal  oversight,  evaluation,  enforcement,  and 
withdrawing  approval  of  State  programs,  10898 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 

Articles  eligible  for  duty-free  treatment,  etc.,  10960 
Japan:  semiconductor  arrangement;  possible  U.S.  actions; 
hearing 

Correction.  10961 

Transportation  Department 

See  also  Coast  Guard 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  10963 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue  Service 

NOTICES 

Meetings: 

Debt  Management  Advisory  Committee,  10964 
Notes,  Treasury: 

E-1994  series,  10964 

M-1991  series.  10964 

W-1989  series,  10964 
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Veterans  Administration  I 

RULES 

Missing  children,  official  use  of  mail  in  location  and 
recovery,  10888  . 

PROPOSED  RULES 

Medical  benefits: 
State  home  facilities,  10907 

NOTICES 

Agency  information  collection  activities  under  OM8  review, 

10968 
Privacy  Act: 

Computer  matching  program.  10965 

Systems  of  records,  10966 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  10972 


Part  III 

Department  of  Agriculture,  Agricultural  Marketing  ^ervice, 
10984 


Part  IV 

Railroad  Retirement  Board,  11010 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section   of  me   FEDERAL  REGISTER 
contains  regulatory  documents   having 
general  appJicability  and  legal  effect  »T)ost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published   under  50  titles  pursuant  to  44 
U.SC.    1510. 

The  Code  of  Federal  Regulations  is  soW 
t)y  ttie  Supenntendent  of   Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL   REGISTER   issue  of  each 
week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practice  and  Procedure;  Realignment 
of  Regional  Offices 

agency:  Merit  Systems  Protection 

Board. 

action:  Final  rule. 

summary:  The  Merit  Systems  Protection 

Board  (the  Board)  announces  a 

realignment  of  the  geographical 

jurisdiction  of  its  regional  offices.  The 

realignment  affects  the  New  York, 

Philadelphia,  and  Washington,  DC 

Regional  Offices. 

EFFECTIVE  DATE:  April  6,  1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  W.  Doheny.  (202)  653-7960. 

SUPPLEMENTARY  INFORMATION:  The 

Board  announces  the  realignment  of  the 
geographical  jurisdiction  of  its  New 
York.  Philadelphia,  and  Washington,  DC 
regional  offices.  As  a  result  of  the 
jurisdictional  changes,  the  Board  will  be 
more  responsive  to  the  needs  of 
appellant  and  agency  clients. 

When  agencies  effect  actions  that  are 
appealable  to  the  Board,  they  must 
inform  the  affected  employees  of  their 
appeal  rights,  and  of  the  correct  MSPB 
regional  office  address  to  which  their 
appeals  should  be  sent.  Accordingly, 
agencies  and  other  interested  parties 
should  carefully  review  the  regional 
offices  jurisdictional  boundary  changes 
in  Appendix  II. 

Regulatory  Flexibiliy  Act 

The  Clerk,  Merit  Systems  Protection 
Board,  certifies  that  the  Board  is  not 
required  to  prepare  an  initial  or  final 
regulatory  analysis  of  this  rule  pursuant 
to  section  603  or  604  of  the  Regulatory 
Flexibility  Act,  because  of  the 
determination  that  this  rule  would  not 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities, 
including  small  business,  small 
organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  5  CFR  Part  1201 

Government  employees. 
Administrative  practice  and  procedures. 
Civil  rights. 

PART  1201— {AMENDED] 

Accordingly.  Appendix  II  to  5  CFR 
Part  1201  is  revised  to  read  as  follows: 

Appendix  II  to  Pari  1201 — Appropriate 
Regional  Office  for  Filing  Appeals 

All  submissions  shall  be  addressed  to  the 
Regional  Director.  Merit  Systems  Protection 
Board,  at  the  below  listed  addresses, 
according  to  the  geographic  region  of  the 
employing  agency  or  as  required  by  5  CFR 
1201.4(e). 

Address  of  Appropriate  Regional  Office 
and  Area  Served: 

1.  Atlanta  Regional  Office.  Suite  500. 1365 
Peachtree  Street,  NE..  Atlanta.  Georgia 
30309-3199  (Alabama,  Florida,  Georgia, 
Mississippi,  North  Carolina,  South  Carolina). 

2.  Boston  Regional  Office,  10  Causeway 
Street,  Suite  1078,  Boston.  Massachusetts 
02222-1042  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island.  Vermont). 

3.  Chicago  Regional  Office,  230  South 
Dearborn  Street.  3l8t  Floor,  Chicago.  Illinois 
60604-1669  (lUinios.  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin). 

4.  Dallas  Regional  Office,  1100  Commerce 
Street,  Suite  6F20,  Dallas.  Texas  75242-9979 
(Arkansas,  Louisiana,  Oklahoma,  Texas. 
Swan  Island). 

5.  Denver  Regional  Office,  730  Simms 
Street.  Suite  301,  Golden,  Colorado  80401- 
4720  (Arizona,  Colorado,  Kansas.  Montana. 
Nebraska.  Nevada.  New  Mexico.  North 
Dakota.  South  Dakota.  Utah.  Wyoming). 

6.  New  York  Regional  Office.  26  Federal 
Plaza.  Suite  2339.  New  York.  New  York 
10278-0022  (New  Jersey  [Bergen.  Essex, 
Hudson.  Hunterdon.  Morris,  Passaic, 
Somerset,  Sussex,  Union  and  Warren 
Counties],  New  York,  Puerto  Rico.  Virgin 
Islands). 

7.  Philadelphia  Regional  Office,  U.S. 
Customhouse,  Suite  501,  Second  and 
Chestnut  Streets.  Philadelphia,  Pennsylvania 
19106-2904  (Delaware,  New  Jersey  [Atlantic, 
Burlington,  Camden,  Cape  May,  Cumberland, 
Gloucester,  Mercer.  Middlesex,  Monmouth, 
Ocean  and  Salem  Counties).  Pennsylvania. 
Virginia  [except  Alexandria  and  Falls  Church 
City  and  Arlington.  Fairfax.  Loudoun  and 
Prince  William  Counties|,  West  Vh^inia). 

8.  St.  Louis  Regional  Office,  911 
Washington  Avenue,  Suite  615,  St.  Louis, 
Missouri  63101-1203  (Iowa.  Kentucky, 
Missouri,  Tennessee). 


9.  San  Francisco  Regional  OfTice,  525 
Market  Street,  Suite  2800,  San  Francisco. 
California  94105-2789  (California). 

10.  Seattle  Regional  Office,  915  Second 
Avenue,  Suite  1840,  Seattle  Regional  Office 
98174-1001  (Alaska,  Hawaii.  Idaho.  Oregon, 
Washington.  Pacific  overseas). 

11.  Washington  Regional  Office,  5203 
Leesburg  Pike,  Suite  1109,  Falls  Church, 
Virginia  22041-3473  (Maryland.  Washington. 
DC.  Virginia  [Alexandria.  Falls  Church  City. 
and  Ariington,  Fairfax.  Loudoun  and  Prince 
William  Counties),  all  overseas  areas  not 
otherwise  covered). 

Dated:  April  1. 1987. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  87-7534  Filed  4-3-87;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Refl.Z;TIL-1] 

Truth  In  Lending;  Official  Staff 
Commentary  Update 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  official  staff 
interpretation. 

summary:  The  Board  is  publishing  in 
final  form  changes  to  the  official  staff 
commentary  to  Regulation  Z  (Truth  in 
Lending).  The  commentary  applies  and 
interprets  the  requirements  of 
Regulation  Z  and  is  a  substitute  for 
individual  staff  interpretations  of  the 
regulation.  The  revisions  address  a 
variety  of  questions  that  have  arisen 
about  the  regulation,  and  include  new 
material  and  changes  in  existing 
material. 

As  a  result  of  the  increased  use  of 
home-equity  lines  of  credit  and  second 
mortgage  loans,  partly  due  to  the  new 
limitations  on  the  deductibility  of  non- 
business interest  expenses  under  the 
revised  federal  tax  laws,  the  Board  has 
received  a  number  of  inquiries 
concerning  real  estate-secured 
extensions  of  credit.  These  questions  are 
addressed  by  several  revisions,  one  of 
which  clarifies  the  rules  that  apply  when 
a  creditor  adds  a  security  interest  in  the 
consumer's  principal  dwelling  to  a 
transaction  that  was  previously  exempt 
from  the  regulation. 

The  update  includes  a  variety  of  other 
revisions  including  clarification  of  the 
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exception  from  the  finance  charge  for 
participation  or  membership  fees  under 
§  226.4(c)(4).  and  clarification  of  the 
prohibition  against  offsetting  a 
consumer's  credit  card  indebtedness 
with  funds  from  a  deposit  account  held 
with  a  credit  card  issuer  under 
§  226.12(d). 

DATES:  Effective  April  1, 1987.  but 
compliance  optional  until  October  1, 
1987. 

FOR  FURTHER  INFORMATION:  Contact  the 
following  attorneys  in  the  Division  of 
Consumer  and  Community  Affairs  at 
(202)  452-3667  or  (202)  452-3867: 
Open-end — Kathleen  Brueger.  Heather 

Hansche,  Susan  Kraeger 
Closed-end — Sharon  Bowman,  Leonard 

Chanin.  Adrienne  Hurt.  Thomas  Noto 

For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Earnestine  Hill  or  Dorothea 
Thompson  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

(1)  General 

The  Truth  in  Lending  Act  (15  U.S.C. 
1601  et  seq.)  governs  consumer  credit 
transactions  and  is  implemented  by  the 
Board's  Regulation  Z  (12  CFR  Part  226). 
Effective  October  13, 1981,  an  official 
staff  commentary  (TIL-1.  Supp.  I  to  12 
CFR  Part  226)  was  published  to  interpret 
the  regulation.  The  commentary  is 
designed  to  provide  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions.  The  commentary 
is  updated  periodically  to  address 
significant  questions  that  arise.  There 
have  been  five  general  updates  so  far. 
This  notice  contains  the  sixth  general 
update,  which  was  proposed  for 
comment  on  December  2, 1986  (51  FR 
43372).  The  changes  are  effective  on 
April  1, 1987.  Although  creditors  are  free 
to  rely  on  the  provisions  as  of  that  date 
and  are  protected  if  they  do  so.  they 
need  not  follow  the  revisions  until 
October  1, 1987. 

(2)  Revisions 

The  following  is  a  brief  description  of 
the  revisions  to  the  commentary: 

Subpart  A — General 

Section  226.2— Definitions  and  Rules 
of  Construction —  2(a)  Definitions — 
2(a)(20j  "Open-End  Credit".  Comment 
2(a)(20)-4  is  amended  to  further  clarify 
that  an  open-end  credit  plan  may  exist 
even  though  the  creditor  does  not 
normally  impose  a  finance  charge, 
provided  the  creditor  has  the  right  to 
impose  a  finance  charge  from  time  to 
time  on  the  outstanding  balance. 


Section  226.3— Exempt 
Transactions—  3(b)  Credit  Over  $25,000 
Not  Secured  by  Real  Property  or  a 
Dwelling — Comment  3(b)-2  is  amended 
to  clarify  that  an  open-end  credit  plan 
which  was  exempt  from  the  regulation's 
coverage  under  §  226.3(b)  becomes 
subject  to  the  regulation  when  a  security 
interest  is  taken  in  any  real  property,  or 
in  personal  property  used  or  expected  to 
be  used  as  the  consumer's  principal 
dwelling.  As  a  result,  creditors  must  give 
the  consumer  an  initial  disclosure 
statement  reflecting  the  current  account 
terms  at  the  time  such  security  interest 
is  taken,  and  comply  with  the  other 
provisions  of  the  regulation  applicable 
to  open-end  credit.  If  the  security 
interest  that  is  taken  is  in  the 
consumer's  principal  dwelling,  the 
creditor  must  also  give  the  consumer  the 
right  to  rescind  the  security  interest. 

Comnoent  3(b)-3  is  amended  to  correct 
the  reference  to  the  $25,000  limitation 
and  to  add  a  reference  to  the  consumer's 
principal  dwelling  in  the  first  sentence. 
In  addition,  the  caption  "Refinanced 
obligations  "  has  been  changed  to 
"Closed-end  credit — subsequent 
changes"  to  more  closely  parallel  the 
language  used  in  the  caption  for  the 
preceding  comment  on  open-end  credit. 
The  revisions  clarify  the  rule  that 
disclosures  for  previously  exempt 
closed-end  credit  transactions  are 
required  only  when  the  existing 
obligation  is  satisfied  and  replaced  by  a 
new  obligation.  A  cross  reference  to  the 
commentary  to  §  226.23(a)(1),  which 
discusses  the  right  of  rescission  when  a 
security  interest  in  a  consumer's 
principal  dwelling  is  added  to  a 
previously  exempt  transaction,  has  also 
been  added  to  the  comment. 

Section  226.4 — Finance  Charge — 4(c) 
Charges  Excluded  from  the  Finance 
Charge— Paragraph  4(c)(4).  Comment 
4(c)(4)-l  is  amended  and  a  new 
comment  4(c)(4)-2  is  added  to  clarify  the 
types  of  charges  that  may  be  treated  as 
participation  or  membership  fees,  and 
thus  excluded  from  the  finance  charge. 
Specifically,  comment  4(c)(4)-l  is 
amended  to  make  clear  that  a  one-time 
charge  imposed  when  an  account  is 
opened,  such  as  a  loan  origination  fee, 
may  not  be  treated  as  a  participation 
fee.  Comment  4(c)(4)-2  is  added  to  make 
clear  that  fees  based  on  either  the 
degree  of  account  activity  or  on  the 
amount  of  credit  available  under  the 
plan  (such  as  a  fee  based  on  a 
percentage  of  the  credit  limit)  are  not 
participation  fees  and,  if  imposed,  must 
be  treated  as  finance  charges. 

Subpart  B— Open-End  Credit 

Section  226.5 — General  Disclosure 
Requirements — 5(b)  Time  of 


Disclosures— 5^6y/^7y  Initial  disclosures. 
Comment  5(b)(l)-l  is  revised  to  make 
clear  that,  in  general,  the  initial 
disclosure  statement  must  be  provided 
to  the  consumer  before  the  consumer 
pays  any  fees  or  charges  under  the  plan, 
including  real  estate  charges  of  the  type 
excluded  from  the  finance  charge  in 
§  226.4(c)(7).  However,  the  comment 
would  continue  to  allow  imposition  of 
an  application  fee  (§  226.4(c)(1))  or 
membership  fee  (§  226.4(c)(4))  prior  to 
giving  the  initial  disclosure  statement; 
any  membership  fee  imposed  before  the 
initial  disclosures  are  given  must  be 
refunded  if  the  consumer  rejects  the 
plan. 

Section  226.6 — Initial  Disclosure 
Statement— 6[h]  Other  Charges- 
Comment  6(b)-l  is  amended  by  adding 
examples  of  the  types  of  real  estate 
charges  included  in  §  226.4(c)(7).  In 
addition,  taxes  and  filing  or  notary  fees 
excluded  from  the  finance  charge  under 
§  226.4(e)  are  deleted  as  examples  of  an 
"other  charge"  in  comment  6(b)-l,  and 
comment  6(b)-2  is  amended  to  include 
them  as  examples  of  what  is  not  an 
"other  charge. "  Since  taxes  and  filing  or 
notary  fees  excluded  from  the  finance 
charge  under  §  226.4(e)  must  be  itemized 
and  disclosed,  it  is  unnecessary  to 
specifically  require  them  to  be  treated 
as  "other  charges"  in  order  to  ensure 
that  they  are  disclosed  to  the  consumer. 
The  creditor  has  the  option  of  either 
itemizing  and  disclosing  these  fees 
separately  under  §  226.4(e),  or  including 
the  fees  as  part  of  the  initial  disclosure 
statement  as  an  "other  charge"  under 
§  226.6(b).  Under  either  option,  the 
creditor  may  disclose  the  amount  of  the 
fees  or,  alternatively,  an  explanation  of 
how  the  amount  will  be  determined. 
6(c)  Security  Interests.  Comments 
6(c)-2  and  8(c)-4  are  revised  to  take  into 
account  the  Board's  Credit  Practices 
Rule,  Subpart  B  of  Regulation  AA,  12 
CFR  Part  227,  and  the  credit  practices 
rules  of  the  Federal  Trade  Commission 
and  the  Federal  Home  Loan  Bank  Board. 
16  CFR  Part  444  and  12  CFR  Part  535, 
respectively.  These  rules  declare  it  an 
unfair  or  deceptive  act  or  practice  for 
creditors  to  take  or  enforce  a 
nonpurchase  money,  nonpossessory 
security  interest  in  "household  goods," 
as  that  term  is  defined  by  the  rules. 
Some  state  laws  also  limit  the 
availability  of  security  interests  in 
household  goods.  Comments  6(c)-2  and 
6(c)-4  have  been  supplemented  with 
parenthetical  statements  designed  to 
alert  creditors  to  the  existence  of  these 
restrictions,  rather  than  deleting  the 
references  to  "household  appliances" 
and  "hous^old  goods"  altogether,  as 
was  originally  proposed. 
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Section  226.7— Periodic  Statement— 
7(f)  Amount  of  Finance  Charge.  A  new 
comment  7(0-8  is  added  to  clarify  that 
finance  charges  assessed  at  the  time  an 
account  is  opened  must  be  disclosed  on 
the  periodic  statement  if  they  are 
Hnanced  under  the  plan. 

7(h)  Other  Charges.  Comment  7(h)-l 
is  amended  to  make  clear  that  creditors 
may  disclose  real  estate-related  charges 
excluded  from  the  finance  charge  under 
§  226.4(c)(7)  as  a  single  amount  with  a 
term  such  as  "closing  costs"  on  the 
periodic  statement,  if  the  charges  were 
itemized  and  described  by  the  same 
term  on  the  initial  disclosure.  Creditors 
may  continue,  however,  to  disclose 
these  charges  on  the  initial  disclosure 
statement  by  explaining  how  the  charge 
will  be  determined  (see  §  226.6(b)). 

Section  226.12— Special  Credit  Card 
Provisions — 12(d)  Offsets  by  Card 
Issuer  Prohibited — Paragraph  12(d)(2). 
Comment  12(d)(2)-l  is  revised  to  clarify 
that  the  security  interest  exception  to 
the  prohibition  on  offsetting  a 
cardholder's  indebtedness  against  funds 
on  deposit  with  the  card  issuer  does  not 
include  a  security  interest  that  is  the 
functional  equivalent  of  the  right  of 
offset.  Therefore,  security  interests 
granted  by  language  routinely  included 
in  credit  card  agreements  are  not  within 
the  exception.  For  the  exception  to 
apply,  there  must  be  some  affirmative 
indication  that  the  consumer  is  aware 
that  a  security  interest  is  a  condition  for 
an  account  (or  for  more  favorable  terms 
on  an  account)  and  specifically  intends 
to  grant  the  security  interest.  In 
addition,  to  qualify  for  the  exception,  a 
security  interest  in  the  consumer's 
deposit  account  must  be  obtainable  and 
enforceable  by  creditors  generally.  The 
revised  comment  eliminates  the 
examples  at  the  end  of  the  previous 
comment  since  they  are  now 
incorporated  in  the  requirements 
discussion. 

Section  226.15 — Right  of  Rescission — 
15(c)  Delay  of  Creditor's  Performance. 
Comment  15(c)-l  is  amended  to  clarify 
that  a  creditor  is  not  prohibited  from 
disbursing  funds  during  the  rescission 
period  when  property  subject  to  the 
right  to  rescind  is  added  as  security 
under  an  existing  open-end  credit  plan. 

Comment  15(c)-3  is  revised  to  clarify 
that  the  examples  of  actions  a  creditor 
may  take  during  the  rescission  period 
are  permissible  actions  provided  they 
are  not  prohibited  by  state  law  or  other 
requirements.  In  addition,  the  caption 
"Permissible  actions"  has  been  changed 
to  "Actions  during  the  delay  period. " 
These  revisions  were  prompted  by  the 
fact  that  some  creditors  mistakenly 
believed  that  the  regulation  authorized 
the  accrual  of  finance  charges  during  the 


rescission  period,  even  when  state  law 
does  not  permit  the  practice.  The 
revisions  make  it  clear  that  the 
regulation  neither  authorizes  nor 
prohibits  the  listed  actions. 

Subpart  C— Closed-End  Credit 

Section  226.19— Content  of 
Disclosures — 18(g)  Payment  Schedule — 
Paragraph  18(g)(2).  Comment  18(g)(2)-l 
is  revised  to  incorporate  a  discussion  of 
transactions  in  which  interest  and 
principal  payments  occur  at  different 
intervals.  The  revision  clarifies  that  a 
creditor  may  disclose  the  two  series  of 
payments  separately  and  use  an 
abbreviated  payment  schedule  for  the 
interest  payments.  The  revision  also 
makes  clear  that  this  option  is  available 
for  transactions  in  which  interest  and 
principal  payments  are  scheduled  on  the 
same,  as  well  as  on  different,  dates  of 
the  month. 

18(m)  Security  Interest — Comment 
18(m)-2,  addressing  disclosure  of 
nonpurchase  money  security  interests,  is 
revised  to  reflect  the  existence  of  the 
Board's  Credit  Practices  Rule.  Subpart  B 
of  Regulation  AA,  12  CFR  Part  227,  and 
the  credit  practices  rules  of  the  Federal 
Trade  Commission,  16  CFR  Part  444,  and 
the  Federal  Home  Loan  Bank  Board,  12 
CFR  Part  535.  These  rules  declare  it  an 
unfair  or  deceptive  act  or  practice  for 
creditors  to  take  or  enforce  a 
nonpossessory,  nonpurchase  money 
security  interest  in  "household  goods," 
as  that  term  is  defined  by  the  rules. 
Some  state  laws  also  limit  the 
availability  of  security  interests  in 
household  goods.  Comment  18(m)-2  has 
therefore  been  supplemented  with  a 
parenthetical  statement  designed  to 
alert  creditors  to  the  existence  of  these 
restrictions. 

Rather  than  deleting  the  reference  to 
"household  goods"  altogether,  as  was 
originally  proposed,  an  additional 
example  has  been  provided:  "certain 
household  items."  Some  creditors  have 
expressed  reluctance,  in  light  of  the 
credit  practices  rules,  to  use  the  term 
"household  goods."  Accordingly,  the 
additional  term  has  been  provided  in 
comment  18(m)-2  as  an  alternative 
means  of  describing  this  type  of 
property. 

Section  226.20— Subsequent 
Disclosure  Requirements — 20(a) 
Refinancing— Paragraph  20(a)(2).  The 
discussion  in  comment  20(a)(2)-l  on 
what  qualifies  as  a  corresponding 
change  in  the  payment  schedule  is 
deleted  as  a  result  of  the  addition  of 
comment  20(a)(2)-2. 

Comment  20(a)(2)-2  is  added  to  clarify 
what  is  a  corresponding  change  in  the 
payment  schedule  that  would  not 
require  new  disclosures.  The  addition 


also  makes  clear  that  a  reduction  in  the 
annual  percentage  rate  accompanied  by 
an  increase  in  the  term  of  the  original 
obligation  is  an  event  requiring  new 
disclosures. 

Section  226^3— Right  of  Rescission— 
23(a)  Consumer's  Right  to  Rescind— 
Paragraph  23(a)(1).  Comment  23(a)(l)-5 
is  modified  to  clarify  the  circumstances 
in  which  the  addition  of  a  security 
interest  to  an  existing  obligation  is 
rescindable.  The  revised  comment 
makes  clear  that  if  a  security  interest  in 
the  consumer's  principal  dwelling  is 
added  to  a  transaction  that  was 
previously  exempt  from  the  regulation 
(because  it  was  credit  over  $25,000  not 
secured  by  real  property  or  a  principal 
dwelling),  the  consumer  has  the  right  to 
rescind  the  addition  of  that  security 
interest  even  if  the  existing  obligation  is 
not  satisfied  and  replaced  by  a  new 
obligation.  Finally,  the  term 
"preexisting  "  has  been  replaced  by 
"existing"  for  consistency  of 
terminology. 

23(c)  Delay  of  Creditors 
Performance — Comment  23(c}-3  is 
revised  to  clarify  that  the  examples  of 
actions  a  creditor  may  take  during  the 
rescission  period  are  permissible  actions 
provided  the>  are  not  prohibited  by 
state  law  or  other  requirements.  In 
addition,  the  caption  'Permissible 
actions"  has  been  changed  to  "Actions 
during  the  delay  period"  to  reflect  a 
more  neutral  statement  of  the  subject  of 
the  comment.  These  revisions  were 
prompted  by  the  fact  that  some  creditors 
mistakenly  believed  that  the  regulation 
authorized  the  accrual  of  finance 
charges  during  the  rescission  period, 
even  if  state  law  prohibited  such  a 
practice.  The  revisions  make  it  clear 
that  the  regulation  neither  authorizes 
nor  prohibits  the  listed  actions. 

23(f)  Exempt  Transactions — In 
December,  the  Board  adopted  an 
amendment  to  Regulation  Z  to  redefine 
what  constitutes  a  new  advance  of 
money  to  a  consumer  for  purposes  of  the 
rescission  exemption  for  refinancings 
with  the  original  creditor.  Under  the 
amendment,  a  new  advance  of  money  to 
a  consumer  would  no  longer  include 
amounts  attributed  solely  to  the  costs  of 
the  refinancing.  Comment  23(r)-4  has 
been  changed  to  incorporate  the  revised 
definition  of  a  new  advance  of  money  in 
a  refinancing  with  the  original  creditor 
and  to  further  explain  what  amounts  are 
included  and  excluded  when 
determining  what  constitutes  a  new 
advance.  In  a  refinancing,  if  the  new 
"amount  financed"  exceeds  the  unpaid 
principal  balance,  any  earned  unpaid 
finance  charges  on  the  existing  debt, 
and  the  amounts  attributable  solely  to 
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the  costs  of  the  reiir.ancing,  the 
consumer  has  the  right  of  rescission  as 
to  the  difference.  Final  comment  23(0-4 
differs  from  the  proposal  in  that  it 
explains  that  in  determining  whether 
there  is  a  new  advance  in  a  refinancing, 
creditors  may  rely  on  the  information 
stated  in  the  latest  Truth  in  Lending 
disclosure  given  to  the  consumer.  Thus, 
for  example,  if  the  actual  dollar  amount 
of  refinancing  costs  determined  at  the 
time  a  loan  closes  differs  from  that 
reflected  in  the  latest  Truth  in  Lending 
disclosure,  the  creditor  may  rely  on  the 
amounts  contained  in  the  disclosure  in 
determining  whether  there  is  a  new 
advance  in  the  refinancing.  A  minor 
editorial  change  has  also  been  made  in 
the  first  sentence  of  this  comment  to 
clarify  that  a  consolidation  is  a  type  of 
refinancing:  no  substantive  change  is 
intended. 

Appendix  D — Multiple-Advance 
Construction  Loans 

Comment  Appendix  D-5  is  added  to 
explain  the  way  in  which  "interest 
reserves"  for  multiple-advance 
construction  loans  should  be  treated 
when  a  creditor  uses  appendix  D  to 
calculate  the  annual  percentage  rate  and 
disclosures.  The  final  comment  provides 
that  regardless  of  the  amount  of  the 
interest  reserve,  it  is  not  treated  as  a 
prepaid  finance  charge.  The  comment 
explains  that  if  the  consumer  is 
permitted  to  make  interest  payments  as 
they  become  due.  the  interest  reserve 
should  be  disregarded  in  the  disclosures 
and  calculations  under  appendix  D.  The 
comment  also  provides,  however,  that  if 
a  creditor  automatically  deducts  the 
interest  payments  from  the  interest 
reserve  rather  than  allow  the  consumer 
to  make  the  interest  payments  as  they 
become  due.  the  estimated  interest  must 
reflect  the  fact  that  interest  will  accrue 
on  the  interest  payments  as  well  as  the 
other  loan  proceeds.  The  comment 
explains  how  to  account  for  that 
accrual. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks.  Banking, 
Consumer  protection,  Credit,  Federal 
Reserve  System,  Finance,  Penalties. 
Truth  in  lending. 

Pursuant  to  authority  granted  in 
section  105  of  the  Truth  in  Lending  Act 
(15  U.S.C.  1604  as  amended),  the  Board 
amends  the  official  staff  commentary  to 
Regulation  Z  (12  CFR  Part  226  Supp.  I) 
as  follows: 

1.  Authority  Citation 

The  authority  citation  for  Part  226 
continues  to  read: 


Authority:  Sec.  105.  Truth  in  Lending  Act. 
as  amended  by  sec.  605.  Pub.  L  96-221.  94 
Stat.  170  (15  U.S.C.  1604  et  seq.]. 

PART  226— {AMENDED] 

2.  Text  •f  Revisions 

The  commentary  (TIL-1,  Supplement  I 
to  12  CFR  Part  226)  is  amended  by 
revising  comments  2(a)(20)-4,  3(b)-2, 
3(b)-3,  and  4(c)(4)-l;  by  adding 
comment  4(c)(4)-2;  by  revising  the  first 
sentencf  of  comment  5(b)(l)-l;  by 
revisinglthe  third  bulleted  paragraph 
and  removing  the  fourth  bulleted 
paragraph  of  comment  6(b)-l;  by  adding 
a  new  bulleted  paragraph  at  the  end  of 
comment  6(b)-2;  by  revising  comment 
6(c)-2;  by  adding  parenthetical  material 
at  the  end  of  comment  6{c)-4;  by  adding 
new  comment  7{f)-8:  by  adding  a  new 
second  sentence  to  comment  7(h)-l;  by 
revising  comment  12(d)(2)-l;  by  adding 
two  new  sentences  at  the  end  of 
comment  15(c)-l;  by  revising  the 
heading  and  second  sentence  of 
comment  15(c)-3;  by  revising  comments 
18(g)(2)-l,  18(m)-2,  20(a)(2)-l:  by  adding 
comment  20(a)(2)-2:  by  revising 
comments  23(a)(l)-5,  23(c)-3,  and 
23(0-4;  and  by  adding  comment  app.  D- 
5,  to  read  as  follows: 

Supplement  I — OfHcial  Staff 
Interpretations 


Subpart  A — General 


Section  226.2 — Definitions  and  Rules  of 
Construdtion 

2(a)  Definitions 


2(al(20J  '•Open-End  Credif 

***** 

4.  Finance  charge  on  an  outstanding 
balance.The  requirement  that  a  finance 
charge  may  be  computed  and  imposed  from 
time  to  time  on  the  outstanding  balance 
means  that  there  is  no  specific  amount 
Tmanced  for  the  plan  for  which  the  fmance 
charge,  total  of  payments,  and  payment 
schedule  can  be  calculated.  A  plan  may  meet 
the  definition  of  open-end  credit  even  though 
a  fmance  charge  is  not  normally  imposed, 
provided  the  creditor  has  the  right,  under  the 
plan,  to  impose  a  finance  charge  from  time  to 
time  on  the  outstanding  balance.  For 
examplei  in  some  plans,  such  as  certain 
"china  dub"  plans,  a  finance  charge  is  not 
imposed  if  the  consumer  pays  all  or  a 
specified  portion  of  the  outstanding  balance 
within  a  given  time  period.  Such  a  plan  could 
meet  the  finance  charge  criterion,  if  the 
creditor  has  the  right  to  impose  a  finance 
charge,  even  though  the  consumer  actually 
pays  no  finance  charges  during  the  existence 
of  the  plan  because  the  consumer  takes 
advantage  of  the  option  to  pay  the  balance 


(either  in  full  or  in  installments)  within  the 
time  necessary  to  avoid  finance  charges. 
*         *         *  ]      *         * 

Section  226.3-iExempl  Transactions 


3(b)  Credit  Over  $25,000  Not  Secured  by  Real 
Property  or  a  Dwelling. 

•**.** 

2.  Open-end  credit.  An  open-end  credit 
plan  is  exempt  under  S  226.3(b)  (unless 
secured  by  real  property  or  personal  property 
used  or  expected  to  be  used  as  the 
consumer's  principal  dwelling)  if  either  of  the 
following  conditions  is  met 

•  The  creditor  makes  a  firm  commitment  to 
lend  over  $25,000  with  no  requirement  of 
additional  credit  information  for  any 
advances. 

•  The  initial  extension  of  credit  on  the  line 
exceeds  $25,000. 

If  a  security  interest  is  taken  at  a  later  time 
in  ap.y  real  property,  or  in  personal  property 
used  or  expected  to  be  used  as  the 
consumer's  principal  dwelling,  the  plan 
would  no  longer  be  exempt.  The  creditor 
must  comply  with  all  of  the  requirements  of 
the  regulation  including,  for  example, 
providing  the  consumer  with  an  initial 
disclosure  statement.  If  the  security  interest 
being  added  is  in  the  consumer's  principal 
dwelling,  the  creditor  must  also  give  the 
consumer  the  right  to  rescind  the  security 
interest.  (See  the  commentary  to  S  226.15 
concerning  the  right  of  rescission.) 

3.  Closed-end  credit — subsequent  ctianges. 
A  closed-end  loan  for  over  $25,000  may  later 
be  rewritten  for  $25,000  or  less,  or  a  security 
interest  in  real  property  or  in  personal 
property  used  or  expected  to  be  used  as  the 
consumer's  principal  dwelling  may  be  added 
to  an  extension  of  credit  for  over  $25,000. 
Such  a  transaction  is  consumer  credit 
requiring  disclosures  only  if  the  existing 
obligation  is  satisfied  and  replaced  by  a  new 
obligation  made  for  consumer  purposes 
undertaken  by  the  same  obligor.  (See  the 
commentary  to  S  226.23(a)(1)  regarding  the 
right  of  rescission  when  a  security  interest  in 
a  consumer's  principal  dwelling  is  added  to  a 
previously  exempt  transaction.) 


Section  226.4— Finance  Charge 


4lc)  Charges  Secluded  from  the  Finance 
Charge 


I 


Paragraph  4(a)(4) 

1.  Participation  fees — periodic  basis.  The 
participation  fees  mentioned  in  S  226.4(c)(4) 
do  not  necessarily  have  to  be  formal 
membership  fees,  nor  are  they  limited  to 
credit  card  plans.  The  provision  applies  to 
any  credit  plan  in  which  payment  of  a  fee  is  a 
condition  of  access  to  the  plan  itself,  but  it 
does  not  apply  to  fees  imposed  separately  on 
individual  closed-end  transactions.  The  fee 
may  be  charged  on  a  monthly,  annual,  or 
other  periodic  basis;  a  one-time,  non- 
recurring fee  imposed  at  the  time  an  account 
is  opened  is  not  a  fee  that  is  charged  on  a       , 
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periodic  basis,  and  may  not  be  treated  as  a 
participation  fee. 

2.  Participation  fees — exclusions.  Minimum 
monthly  charges,  charges  for  non-use  of  a 
credit  card,  and  other  charges  based  on  cither 
account  activity  or  the  amount  of  credit 
available  under  the  plan  are  not  excluded 
from  the  finance  charge  by  §  226.4(c)(4).  Thus, 
for  example,  a  fee  that  is  charged  and  then 
refunded  to  the  consumer  based  on  the  extent 
to  which  the  consumer  uses  the  credit 
available  would  be  a  fmance  charge.  (See  the 
commentary  to  §  226.4(b)(2).) 


Subpart  B — Open-End  Credit 

Section  226.5 — General  Disclosure 
Requirements 


5(b)  Time  of  Disclosures— 5(b)fl)  Initial 
Disclosures 

1.  Disclosure  before  the  first  transaction. 
The  rule  that  the  initial  disclosure  statement 
must  be  furnished  "before  the  first 
transaction"  requires  delivery  of  the  initial 
disclosure  statement  before  the  consumer 
becomes  obligated  on  the  plan.  For  example, 
the  initial  disclosures  must  be  given  before 
the  consumer  makes  the  first  purchase, 
receives  the  first  advance,  or  pays  any  fees  or 
charges  under  the  plan  other  than  an 
application  fee  or  refundable  membership  fee 
(see  below).  *  •  ' 


opening  of  the  account  that  are  paid  prior  to 
the  issuance  of  the  first  periodic  statement 
need  not  be  disclosed  on  the  periodic 
statement.  If.  however,  these  charges  are 
financed  as  part  of  the  plan,  including 
charges  that  are  paid  out  of  the  first  advance, 
the  charges  must  be  disclosed  as  part  of  the 
finance  charge  on  the  first  periodic  statement. 
However,  they  need  not  be  factored  into  the 
annual  percentage  rate.  (See  footnote  33  in 
the  regulation.) 


7(h)  Other  Charges 

1.  Identification.  In  identifying  any  "other 
charges '  actually  imposed  during  the  billing 
cycle,  the  type  is  adequately  described  as 
"late  charge"  or  "membership  fee."  for 
example.  Similarly,  "closing  costs"  or 
"settlement  costs."  for  example,  may  be  used 
to  describe  charges  imposed  in  connection 
with  real  estate  transactions  that  are 
excluded  from  the  finance  charge  under 
§  226.4(c)(7).  if  the  same  term  (such  as 
"closing  costs")  was  used  in  the  Initial 
disclosures  and  if  the  creditor  chose  to 
itemize  and  individually  disclose  the  costs 
included  in  that  term.  (See  comment  6(b)-l  for 
examples  of  "other  charges.") 


Section  226. 12— Special  Credit  Card 
Provisions 


Section  226.6— Initial  Disclosure  Statement  12(d)  Offsets  by  Card  Issuer  Prohibited 


6(b)  Other  Charges 

1.  General:  examples  of  other  charges. 
Under  §  22fi.6(b).  significant  charges  related 
to  the  plan  (that  are  not  finance  charges) 
must  also  be  disclosed.  For  example:  '  *  * 

•  Charges  imposed  in  connection  with  real 
estate  transactions  such  as  title,  appraisal, 
and  credit  report  fees  (See  §  226.4(c)(7))  •  •  * 

2.  Exclusions.  The  following  are  examples 
of  charges  that  are  not  "other  charges":  '  *  * 

•  Taxes  and  filing  or  notary  fees  excluded 
from  the  finance  charge  under  §  226.4(e). 

6(c)  Security  Interests 

***** 

2.  Identification  of  property.  Identification 
of  the  collateral  by  type  is  satisfied  by 
stating,  fo"-  example,  "motor  vehicle"  or 
"household  appliances."  (Creditors  should  be 
aware,  however,  that  the  federal  credit 
practirps  rules,  as  well  as  some  stale  laws, 
prohibit  certain  security  interests  in 
household  goods.)  The  creditor  may.  ai  its 
option,  provide  a  more  specific  identification 
(for  example,  a  model  and  serial  number). 


4.  Additional  collateral. 
6(c)-2.) 


*  (See  comment 


Section  226.7— Periodic  Statement 


7(0  Amount  of  Finance  Charge 

***** 

8.  Start-up  fees.  Points,  loan  fees,  and 
similar  finance  charges  relating  to  the 


Paragraph  12(d)(2) 

1 .  Security  interest — limitations.  In  order  to 
qualify  for  the  exception  stated  in 
J  226.12(d)(2),  a  security  interest  must  be 
affirmatively  agreed  to  by  the  consumer  and 
must  be  disclosed  in  the  issuer's  initial 
disclosures  under  |  226.6.  The  security 
interest  must  not  be  the  functional  equivalent 
of  a  right  of  offset;  as  a  result,  routinely 
including  in  agreements  contract  language 
indicating  that  consumers  are  giving  a 
security  interest  in  any  deposit  accounts 
maintained  with  the  issuer  does  not  result  in 
a  security  interest  that  falls  within  the 
exception  in  §  226.12(d)(2).  For  a  security 
interest  to  qualify  for  the  exception  under 
§  226.12(d)(2)  the  following  conditions  must 
be  met: 

•  The  consumer  must  be  aware  that 
granting  a  security  interest  is  a  condition  for 
the  credit  card  account  (or  for  more  favorable 
account  terms)  and  must  specifically  intend 
to  grant  a  security  interest  in  a  deposit 
account.  Indicia  of  the  consumer's  awareness 
and  intent  could  include,  for  example: 

— Separate  signature  or  initials  on  the 
agreement  indicating  that  a  security 
interest  is  being  given 

— Placement  of  the  security  agreement  on  a 
separate  page,  or  otherwise  separating  the 
security  interest  provisions  from  other 
contract  and  disclosure  provisions 

— Reference  to  a  specific  amount  of  deposited 
funds  or  to  a  specific  deposit  account 
number 

•  The  security  interest  must  be  obtainable 
and  enforceable  by  creditors  generally.  If 


other  creditors  could  not  obtain  a  security 
interest  in  the  consumer's  deposit  accounts  to 
the  same  extent  as  the  card  issuer,  the 
security  interest  is  prohibited  by 
§  226.12(d)(2). 


Section  226.15— Right  of  Rescission 


15(c)  Delay  of  Creditor  s  Performance 

1.  General  rule.  Until  the  rescission  period 
has  expired  and  the  creditor  is  reasonably 
satisfied  that  the  consumer  has  not  rescinded, 
the  creditor  must  not,  either  directly  or 
through  a  third  party: 

•  Disburse  advances  to  the  consumer 

•  Begin  performing  services  for  the 
consumer. 

•  Deliver  materials  to  the  consumer. 

A  creditor  may.  however,  continue  to  allow 
transactions  under  an  existing  open-end 
credit  plan  during  a  rescission  period  that 
results  solely  from  the  addition  of  a  security 
interest  in  the  consumer's  principal  dwelling. 
(See  comment  15(cf-3  for  other  actions  that 
may  be  taken  during  the  delay  period.) 
***** 

3.  Actions  during  the  delay  period.  Section 
226.15(c)  does  not  prevent  the  creditor  from 
taking  other  steps  during  the  delay,  short  of 
beginning  actual  performance.  Unless 
otherwise  prohibited,  such  as  by  state  law, 
the  creditor  may,  for  example: 

•  Prepare  the  cash  advance  check. 

•  Perfect  the  security  interest. 

•  Accrue  finance  charges  during  the  delay 
period. 


Subpart  C— Closed-End  Credit 

***** 

Section  228.18— Content  of  Disclosures 


18(g)  Payment  Schedule 


Paragraph  18(g)(2) 

1.  Abbreviated  disclosure.  The  creditor 
may  disclose  an  abbreviated  payment 
schedule  when  the  amount  of  each  regularly 
scheduled  payment  (other  than  the  first  or 
last  payment)  includes  an  equal  amount  to  be 
applied  on  principal  and  a  finance  charge 
computed  by  application  of  a  rale  to  the 
decreasing  unpaid  balance.  This  option  is 
also  available  when  mortgage-guarantee 
insurance  premiums,  paid  either  monthly  or 
annually,  cause  variations  in  the  amount  of 
the  scheduled  payments,  reflecting  the 
continual  decrease  or  increase  in  the 
premium  due.  In  addition,  in  transactions 
where  payments  vary  because  interest  and 
principal  are  paid  at  different  intervals,  the 
two  series  of  payments  may  be  disclosed 
separately  and  the  abbreviated  payment 
schedule  may  be  used  for  the  interest 
payments.  For  example,  in  transactions  with 
fixed  quarterly  principal  payments  and 
monthly  interest  payments  based  on  the 
outstanding  principal  balance,  the  amount  oi 


lORPf 
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the  interest  payments  will  change  quarterly 
as  principal  declines.  In  such  cases  the 
creditor  may  treat  the  interest  and  principal 
payments  as  two  separate  series  of 
payments,  separately  disclosing  the  number, 
amount,  and  due  dates  of  principal  payments, 
and.  using  the  abbreviated  payment  schedule, 
the  number,  annount.  and  due  dates  of 
interest  payments.  This  option  may  be  used 
when  interest  and  principal  are  scheduled  to 
be  paid  on  the  same  date  of  the  month  as 
well  as  on  different  dates  of  the  month.  The 
creditor  using  this  alternative  must  disclose 
the  dollar  amount  of  the  highest  and  lowest 
payments  and  make  reference  to  the 
variation  in  payments. 


18(m)  Security  Interest 

***** 

2.  Nonpurchase  money  transactions.  In 
nonpurchase  money  transactions,  the 
property  subject  to  the  security  interest  must 
be  identified  by  item  or  type.  This  disclosure 
is  satisfied  by  a  general  disclosure  of  the 
category  of  property  subject  to  the  security 
interest,  such  as  "motor  vehicles." 
"securities,"  "certain  household  items,"  or 
"household  goods."  (Creditors  should  be 
aware,  however,  that  the  federal  credit 
practices  rules,  as  well  as  some  stale  laws, 
prohibit  certain  security  interests  in 
household  goods.)  At  the  creditor's  option, 
however,  a  more  precise  identification  of  the 
property  or  goods  may  be  provided. 


Section  226.20— Subsequent  Disclosure 
Requirements  20(a)  Refinancings 

***** 

Paragraph  20(a)(2) 

1.  Annual  percentage  rate  reduction.  A 
reduction  in  the  annual  percentage  rate  with 
a  corresponding  change  in  the  payment 
schedule  is  not  a  refinancing.  If  the  annual 
percentage  rate  is  subsequently  increased 
(even  though  it  remains  below  its  original 
level)  and  the  increase  is  effected  in  such  a 
way  that  the  old  obligation  is  satisfied  and 
replaced,  new  disclosures  must  then  be 
made. 

2.  Corresponding  change.  A  corresponding 
change  in  the  payment  schedule  to  implement 
a  lower  annual  [jercentage  rate  would  be  a 
shortening  of  the  maturity,  or  a  reduction  in 
the  payment  amount  or  the  number  of 
payments  of  an  obligation.  The  exception  in 

§  226.20(a)(2)  does  not  apply  if  the  maturity  is 
lengthened,  or  if  the  payment  amount  or 
number  of  payments  is  increased  beyond  that 
remaining  on  the  existing  transaction. 
***** 

Section  226.23— Right  of  Rescission 

***** 

23(a)  Consumer's  Right  to  Rescind 

Paragraph  23(a)(1) 

***** 

5.  Addition  of  a  security  interest.  Under 
footnote  47.  the  addition  of  a  security  interest 
in  a  consumer's  principal  dwelling  to  an 
existing  obligation  is  rescindable  even  if  the 
existing  obligation  is  not  satisfied  and 


replaced  by  a  new  obligation,  and  even  if  the 
existing  obligation  was  previously  exempt 
(because  it  was  credit  over  S25J)00  not 
secured  b^  real  property  or  a  consumer's 
principal  dwelling).  The  right  of  rescission 
a|>plies  oaly  to  the  added  security  interest, 
however,  and  not  to  the  original  obligation.  In 
those  situBtions.  only  the  J  226ut:i[b]  notice 
need  be  delivered,  not  new  material 
disclosurts;  the  rescission  period  will  begin 
to  run  from  the  delivery  of  the  notice. 


23(c)  Delky  of  Creditor's  Performance 


Deity  o] 


be  refunded  to  the  consumer.  (See  the 
commentary  to  §  226.23(d)(2)  (or  a  discussion 
of  refunds  to  conturoers.)  A  model  rescission 
notice  applicable  to  transactions  involving 
new  advances  appears  in  Appendix  H. 


Appendix  D — |4ultipla-Advance  CoDstnictkm 


3.  Actions  during  the  delay  period.  Section 
226.23(c)  does  not  prevent  the  creditor  from 
taking  other  steps  during  the  delay,  short  of 
beginning  actual  performance.  Unless 
otherwise  prohibited,  such  as  by  state  law, 
the  creditor  may,  for  example: 

•  Prepare  the  loan  check, 

•  Perfect  the  security  interest. 

•  Prepare  to  discotmt  or  assign  the 
contract  to  a  third  party. 

•  Accrue  finance  charges  during  the  delay 
period. 


23(f)  Exetnpt  Transactions 

«  *    '      •  *  * 

4.  Ne^^  advances.  The  exemption  in 
§  226.23(()(2)  applies  only  to  refinancings 
(including  consolidations)  by  the  original 
creditor.  If  the  refinancing  involves  a  new 
advance  of  money,  the  amount  of  the  new 
advance  iis  rescindable.  In  determining 
whether  there  is  a  new  advance,  a  creditor 
may  rely  on  the  amount  financed,  refinancing 
costs,  and  other  figures  stated  in  the  latest 
Truth  in  tending  disclosures  provided  to  the 
consumer  and  is  not  required  to  use,  for 
example,  more  precise  information  that  may 
only  becom£  available  when  the  loan  is 
closed.  Bor  purposes  of  the  right  of  rescission, 
a  new  advance  does  not  include  amounts 
attributed  solely  to  the  costs  of  the 
refinancing.  These  amounts  would  include 
§  226.4(c^(7)  charges  (such  as  attorneys  fees 
and  title  examination  and  insurance  fees,  if 
bona  fide  and  reasonable  in  amount),  as  well 
as  insurance  premiums  and  other  charges 
that  are  not  finance  charges.  (Finance 
charges  on  the  new  transaction — points,  for 
example— would  not  be  considered  in 
determining  whether  there  is  a  new  advance 
of  money  in  a  refinancing  since  finance 
charges  are  not  part  of  the  amount  financed.) 
To  illustrate,  if  the  sum  of  the  outstanding 
principal  balance  plus  the  earned  unpaid 
finance  charge  is  $50,000  and  the  new  amount 
financed  is  $51,000,  then  the  refinancing 
would  be  exempt  if  the  extra  $1,000  is 
attributed  solely  to  costs  financed  in 
connection  with  the  refinancing  that  are  not 
finance  charges.  Of  course,  if  new  advances 
of  money  are  made  (for  example,  to  pay  for 
home  improvements)  and  the  consumer 
exercises  the  right  of  rescission,  the 
consumer  must  be  placed  in  the  same 
position  as  he  or  she  was  in  prior  to  entering 
into  the  new  credit  transaction.  Thus,  all 
amounts  of  money  (which  would  include  all 
the  cosiB  of  the  refinancing)  already  paid  by 
the  consumer  to  the  creditor  or  to  a  third 
party  a^  part  of  the  rennancing  would  have  to 


5.  Interest  reserves.  In  a  multiple-advance 
construction  loan,  a  creditor  may  estabhsh  an 
"interest  reserve"  to  ensure  that  interest  is 
paid  as  it  accrues  by  designating  a  portion  of 
the  loan  to  be  Used  for  paying  the  interest 
that  accrues  oa  the  loan.  An  interest  reserve 
is  not  treated  as  a  prepaid  finance  charge, 
whether  the  interest  reserve  is  the  same  as  or 
different  from  the  estimated  interest  figure 
calculated  under  Appendix  D. 

•  If  a  creditor  permits  a  consumer  to  make 
interest  payments  as  they  become  due.  the 
interest  reserve  should  be  disregarded  in  the 
disclosures  and  calculations  under  Appendix 
D. 

•  If  a  creditor  requires  the  establishment  of 
an  interest  reserve  and  automatically  deducts 
interest  payments  from  the  reserve  amount 
rather  than  allow  the  consumer  to  make 
interest  payments  as  they  become  due,  the 
fact  that  interest  will  accrue  on  those  interest 
payments  as  well  as  the  other  loan  proceeds 
must  be  reflected  in  the  calculations  and 
disclosures.  To  reflect  the  effects  of  such 
compounding,  a  creditor  should  first  calculate 
interest  on  the  commitment  amount 
(exclusive  of  the  interest  reserve)  and  then 
add  the  figure  obtained  by  assuming  that  one- 
half  of  that  interest  is  outstanding  at  the  . 
contract  interest  rate  for  the  entire 
construction  period.  For  example,  using  the 
example  shown  under  paragraph  A.  part  I  of 
Appendix  D,  the  estimated  interest  would  be 
$1,117.68  ($1093.75  plus  an  additional  $23.93 
calculated  by  assuming  half  of  $1093.75  is 
outstanding  at  the  contract  interest  rate  for 
the  entire  corvtruction  period),  and  the 
estimated  annual  percentage  rate  would  be 
21.18%. 

***** 

Board  of  Governors  of  the  Federal  Reserve 
System,  Mart^  31, 1967. 
WUUam  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc.  87-7410  Filed  4-3-87;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1215 

Tracking  and  Data  Relay  Satellite 
System  (TDRSS) 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

action:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
Part  1215,  "Tracking  and  Data  Relay 
Satellite  Syptem  (TDRSS)."  by  revising 
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Appendix  A  to  reflect  the  estimated 
service  rates  in  1988  dollars  for  TDRSS 
standard  services,  based  on  NASA 
escalation  estimates.  14  CFR  Part  1215 
sets  forth  the  policy  governing  the 
Tracking  and  Data  Relay  Satellite 
System  (TDRSS)  services  provided  to 
non-U.S.  Government  users  and  the 
reimbursement  for  rendering  such 
services.  The  TDRSS  represents  a  major 
investment  by  the  U.S.  Government  with 
the  primary  goal  of  providing  improved 
tracking  and  data  acquisition  services  to 
spacecraft  in  low  earth  orbit  or  to 
terrestrial  users. 

EFFECTIVE  DATE:  April  6,  1987. 

ADDRESS:  Office  of  Space  Operations, 
Code  T,  NASA  Headquarters, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Ferrick,  202-453-2030. 
SUPPLEMENTARY  INFORMATION:  The 

existing  regulation  was  published  in  the 
Federal  Register  on  March  9, 1983  (48  FR 
9845).  Each  year  since  that  time,  14  CFR 
Part  1215  has  been  amended  by  revising 
Appendix  A  to  reflect  the  rate  changes 
for  the  appropriate  calendar  years  (CY). 
Since  this  revision  of  Appendix  A  to  14 
CFR  Part  1215  reflects  the  rate  changes 
for  CY  1988  and  involves  NASA 
management  procedures  and  decisions, 
no  public  comment  is  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that  this 
rule  is  not  subject  to  the  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  through  612,  since  it  will  not  exert  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
it  is  not  a  major  rule  as  defined  in 
Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1215 

Satellites.  Tracking  and  Data  Relay 
Satellite  System.  Communications 
equipment.  Government  contract. 

PART  1215— TRACKING  AND  DATA 
RELAY  SATELLITE  SYSTEM  (TDRSS) 

For  reasons  set  out  in  the  Preamble,  14 
CFR  Part  1215  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Part  1215 
continues  to  read  as  follows: 

Authority:  Sec.  203.  Pub.  L  85-568.  72  Stat. 
429,  as  amended:  42  U.S.C.  2473. 

2.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A — Estimated  Service  Rates  in  1988 
Dollars  for  TDRSS  Standard  Services  (Based 
on  NASA  Elscalation  Elstimate) 

TDRSS  user  service  rates  for  services 
rendered  in  CY-88  based  on  current 
projections  in  1968  dollars  are  as  follows: 


Sirijjle  Access  Service 

Forward  command,  return  telemetry,  or 
tracking,  or  any  combination  of  these,  the 
base  rate  is  $128.00  per  minute  for  non-U.S. 
Government  users. 

Multiple  Access  Forward  Sen  ice 

Base  rate  is  $16.00  per  minute  for  non-U.S. 
Government  users. 

Multiple  Access  Return  Service 

Base  rale  is  $9.00  per  minute  for  non-U.S. 
Government  users. 
Charles  T.  Force. 

Deputy  Associate  Administrator  for  Space 
Operations. 

|FR  Doc.  87-7449  Filed  4-3-87;  8:45  am] 

nUJNG  CODE  7510-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Drugs  and 
Biologies 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  delegation  to  officials 
in  the  Center  for  Drugs  and  Biologies 
from  the  Commissioner  of  Food  and 
Drugs.  The  authority  relates  to  the 
submission  of  and  effective  approval 
dates  for  abbreviated  new  drug 
applications  and  certain  new  drug 
applications. 

effective  date:  April  6, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Marjorie  J.  Shandnik,  Office  of 
Management  and  Operations  (HFA- 
340),  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-443-4976. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  regulations  in  21  CFR  Part 
5  by  adding  §  5.93  to  clarify  that  the 
Director  and  Deputy  Director,  Center  for 
Drugs  and  Biologies  (CDB).  and  the 
Director  and  Deputy  Director,  Office  of 
Drug  Standards.  CDB,  are  delegated  the 
authority  to  perform  all  of  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
with  regard  to  the  submission  of  and 
effective  approval  dates  for  abbreviated 
new  drug  applications  and  certain  new 
drug  applications  under  section  505  (c) 
and  (j)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355  (c)  and  (j)). 
Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 


delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  5  is  amended  as 
follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552:  7  U.S.C.  2217; 
15  U.S.C.  638. 1451  et  seq.;  21  U.S.C.  41  el  seq.. 
61-63. 141  et  seq..  301-392.  46rf(b).  679(b),  801 
et  seq..  823(f).  1031  et  seq.:  35  U.S.C.  156:  42 
U.S.C.  219,  241,  242(a).  242a.  2421.  242o.  243. 
262.  263.  263b  through  263m,  264.  265.  300u  et 
seq.,  1395y  and  1395y  note,  3246b(b)(3). 
4831(a).  10007.  and  10008:  Federal  Caustic 
Poison  Act  (44  Stat.  1406);  Federal  Advisory 
Committee  Act  (Pub.  L  92-463);  E.0. 11490. 
11921. 

2.  Subpart  B  is  amended  by  adding 
§  5.93  to  read  as  follows: 

§  5.93    Submission  of  and  effective 
approval  dates  for  abbreviated  new  drug 
applications  and  certain  new  drug 
applications. 

The  following  officials  are  authorized 
to  perform  all  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
regard  to  decisions  made  under  section 
505(c)(3)(D)  and  (j)(4)(D)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
concerning  the  date  of  submission  or  the 
date  of  effective  approval  of 
abbreviated  new  drug  applications 
including  supplements  thereto  submitted 
under  section  505(j)  of  the  act  and  of 
new  drug  applications  including 
supplements  thereto  submitted  under 
505(b)(1)  of  the  act  and  described  under 
section  505(b)(2)  of  the  act: 

(a)  The  Director  and  Deputy  Director, 
Center  for  Drugs  and  Biologies  (CDB). 

(b)  The  Director  and  Deputy  Director. 
Office  of  Drug  Standards,  CDB. 

Dated:  March  27, 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-7508  Filed  4-3-87;  8:45  am] 
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21  CFR  P»rt  81 
[Dockat  No.  76N-0366) 

Provisional  Listing  of  FD&C  Yellow  No. 
6,  D&C  Red  No.  6,  and  D&C  Red  No.  9; 
Postponement  o(  Ctosing  Date 

agency:  Food  aad  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
D*C  Red  No.  8  and  D&C  Red  No.  9  for 
use  as  color  additives  in  drugs  and 
cosmetics,  and  for  the  provisional  listing 
of  FD&C  Yellow  No.  6  for  use  as  a  color 
additive  in  food,  drugs,  and  cosmetics. 
The  new  closing  date  will  be  Jone  5, 
1987.  FDA  has  decided  that  this 
postponement  is  necessary  to  provide 
time  for  evaluation  of  objections 
submitted  in  response  to  the  final  rule, 
published  in  the  Federal  Register  of 
December  5. 1986  (51  FR  43877). 
permanently  listing  the  drug  and 
cosmetic  uses  of  D&C  Red.  No.  8  and 
D&C  Red.  No.  9.  and  the  final  rule 
published  in  the  Federal  Register  of 
November  19, 1986  (51  FR  41765). 
permanently  listing  the  food,  drug,  and 
cosmetic  uses  of  FD&C  Yellow  No.  6. 

EFFECTIVE  DATE:  April  6,  1987,  the  new 
closing  date  for  FD&C  Yellow  No.  6. 
D&C  Red  No.  8,  and  D&C  Red  No.  9  will 
be  June  5,  1987. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Gerald  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330). 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204.  202-472- 
5676. 

SUPPLEMEffTARY  INFORMATK>M:  FDA 

established  the  current  closing  date  of 
April  6, 1987.  for  the  provisional  hsting 
of  FD&C  Yellow  No.  6.  D&C  Red  No.  8. 
and  D&C  Red  No.  9  by  regulation 
published  in  the  Federal  Register  of 
February  3, 1987  (52  FR  3224).  In  the 
Federal  Register  of  December  5. 1986  (51 
FR  43877),  FDA  permanently  listed  the 
drug  and  cosmetic  uses  of  D&C  Red  No. 
8  and  D&C  Red  No.  9.  A  final  rule 
permanently  listing  the  food,  drug,  and 
cosmetic  uses  of  FD&C  Yellow  No.  6 
was  published  in  the  Federal  Register  of 
November  19, 1986  (51  FR  41765).  FDA 
has  received  numerous  comments 
objecting  to  the  permanent  listing  of 
D&C  Red  No.  8,  D&C  Red  No.  9.  and 
FD&C  Yellow  No.  6. 

FDA  believes  that  it  is  reasonable  to 
postpone  the  closing  date  for  these  color 
additives  until  June  5, 1987,  to  provide 
lime  for  evaluation  of  these  comments. 
FDA  concludes  that  this  extension  is 
consistent  with  the  public  health  and  the 


standards  set  forth  for  continuation  of 
provisional  listing  in  McIIwain  v.  Hayes. 
690  F.2d  1041  (D.C.  Cir.  1982). 

Because  of  the  shortness  of  time  until 
the  April  6. 1987,  closing  date.  FDA 
concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  and  for  an  effective  date  of 
April  6, 1987.  This  regulation  will  permit 
the  uninterrupted  use  of  these  color 
additives  until  further  action  is  taken.  In 
accordance  with  5  U.S.C.  553(b)  and  (d) 
(1)  and  (3),  this  postponement  is  issued 
as  a  final  regulation,  effective  on  April  6. 
1987. 

List  of  Subjects  hi  21  CFR  Part  81 

Color  Additives.  Cosmetics.  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  81  is  amended 
as  follows: 

PART  81— GENERAL  SPECinCATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADOmVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

1.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authortly:  Sees.  701.  706.  52  Stat.  1055-1056 
as  ameiKted.  74  Stat.  399-407  as  amended  (21 
U.S.C.  371.  376):  Title  11.  Pub.  L.  86-618:  sec. 
203.  74  Stat.  404-407  [21  U.S.C.  376,  note):  21 
CFR  5.10. 

§81.1    [Amended! 

2.  In  §181.1  Provisional  lists  of  color 
additive^  by  revising  the  closing  dates 
for  "FDSC  Yellow  No.  6"  in  paragraph 
(a)  and  for  "D&C  Red  No.  8"  and  "D&C 
Red  No.  D"  in  paragraph  (b)  to  read 
"June  5, 1987." 

§81.27    [Amended] 

3.  In  §  81.27  Conditions  of  provisional 
listing  by  revising  the  closing  dates  for 
"FD&C  Yellow  No.  6. '  "D&C  Red  No.  8," 
and  "D&C  Red  No.  9"  in  paragraph  (d)  to 
read  "June  5. 1987." 

Dated:  March  20, 1987. 
John  M.  Taylot, 
Associate  Commissioner  for  Regulatory 

Affairs. 

jFR  Doc.  B7-7504  Filed  4-3-87;  B:45  am) 
BtLUNO  CODE  4160-01-M 


21  CFR  Part  172 

[Docket  No.  86F-0221I 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Sucrose  Fatty  Acid 
Esters 

Afi£MCV:  Food  and  Drug  Administration. 
ACTiow:  Rnal  rule. 

SUMMARY:  Tat  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulation  for  sucrose 
fatty  acid  esters  to  provide  for  the  safe 
use  of  vegetable  oils  in  their 
manufacture.  This  action  responds  to  a 
petition  filed  by  the  Nebraska 
Department  of  Economic  Development. 

DATES:  Effective  April  6. 1987;  objections 

by  May  6. 19^7. 

ADDRESS:  Written  objections  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration.  Rm. 

4-62.  5600  Fishers  Lane.  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Gordon,  Center  for  Food  Safely 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  Street. 
SW..  Washington.  DC  20204,  202-426- 

5487. 

SUm-EMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  July  22. 1986  (51  FR  26306),  FDA 
announced  that  a  petition  (FAP  5A3859) 
had  been  filed  by  the  Nebraska 
Department  of  Economic  Development, 
c/o  Commonwealth  Bldg..  1625  K  Street 
NW.,  Washington.  DC  20006,  proposing 
that  21  CFR  172.859(a)  be  amended  to 
provide  for  tlie  safe  use  of  vegetable  oils 
in  the  manufacture  of  sucrose  fatty  acid 
esters. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the     • 
regulation  should  be  amended  as  set 
forth  below. 

In  the  Federal  Register  of  November  5. 
1986  (51  FR  40160).  FDA  published  an 
amendment  df  §  172.859  that  would 
permit  the  use  of  additional  solvents  in 
the  manufacture  of  sucrose  fatty  acid 
esters.  The  agency  received  an  objection 
to  this  amendment  and  is  currently 
evaluating  this  objection.  However,  the 
current  actio^  to  expand  the  source  of 
fatty  acids  that  may  be  used  in  the 
manufacture  of  sucrose  fatty  esters  is 
not  related  to  the  prior  amendment  or  to 
the  objection  to  that  amendment. 
Therefore,  the  agency  is  proceeding  with 
the  current  amendment  to  this 
regulation.  The  agency  notes  that  this 
action  has  no  bearing  on  its  evaluation 
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of  the  objection  to  the  November  5. 1986. 
amendment. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  6, 1987  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularly  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 


Safety  and  Applied  Nutrition,  Part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows; 

Authority:  Sees.  201(8).  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348):  21 
CFR  5.10  and  5.61. 

2.  In  §  172.859  by  revising  the  first 
sentence  in  paragraph  (a)  to  read  as 
follows: 

§  172.859    Sucrose  fatty  acid  esters. 

•         *         *         *         « 

(a)  Sucrose  fatty  acid  esters  are  the 
mono-,  di-,  and  tri-esters  of  sucrose  with 
fatty  acids  and  are  derived  from  sucrose 
and  edible  tallow  or  hydrogenated 
edible  tallow  or  edible  vegetable  oils. 


Dated:  March  24. 1987. 

Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  87-7506  Filed  4-3-87;  8:45  am) 
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21  CFR  Part  175 

[Docket  NaB5F-03O2] 

Indirect  Food  Additives;  Adtiesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  poly(ethyloxazoline)  as  a 
component  of  adhesives.  This  action 
responds  to  a  food  additive  petition  filed 
by  The  Dow  Chemical  Co. 
dates:  Effective  April  6. 1987;  objections 
by  May  6, 1987. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm, 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  Street 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  July  11.  1985  (50  FR  28264).  FDA 
announced  that  a  food  additive  petition 
(FAP  5B3869)  had  been  filed  by  The 
Dow  Chemical  Co.,  Midland,  MI  48674. 
proposing  that  §  175.105  Adhesives  (21 


CFR  175.105)  be  amended  to  provide  for 
the  safe  use  of  polyethyloxazoline  as  a 
component  of  adhesives. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  as  a  component  of 
adhesives  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  The  agency  also  concludes 
that  the  additive  is  more  accurately 
identified  as  "poly(ethyloxazoline)."  The 
agency  is  therefore  adopting  this 
modified  nomenclature  in  this  final  rule. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  6, 1987.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
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a  description  iind  analysis  tor  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives,  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  175  is  amended  as 
follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201  (s),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.61. 

2.  Section  175.105(c)(5)  is  amended  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

§  175.105    Adhesives. 

«  •  •  «  * 

(c)  *  *  * 
(5)  *   *   * 


Sui)«tanc«« 


Lmiita- 
tnns 


Poly(ethytoxaioline)  (CAS  Reg.  No.  25605-17-8).. 


Dated:  March  6. 1987. 
Richard  I.  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  87-7509  Filed  4-3-87;  8:45  am| 
BILUNG  COOE  4160-01-M 

21  CFR  Part  184 
(Docket  No.  79N-0371/CP1 

Potassium  and  Sodium  Lactate; 
Affirmation  of  GRAS  Status 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that 
potassium  lactate  and  sodium  lactate 
are  generally  recognized  as  safe  (GRAS) 


for  use  as  direct  human  food  ingredients. 

This  action  responds  to  a  petition  filed 

by  Purac,  Inc. 

EFFECTIVE  DATE:  April  6,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Martin,  Center  for  Food  Safety 

and  Applied  Nutrition  (HFF-334),  Food 

and  Drug  Administration.  200  C  St.  SW.. 

Washington,  DC  20204,  202-42&-9463. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Under  the  procedures  described  in  21 
CFR  17a35,  Purac,  Inc..  Arlington 
Heights,  IL  60004,  submitted  a  petition 
(GRASP  4G0292)  requesting  that  21  CFR 
Part  184  be  amended  to  provide  for  the 
safe  use  of  sodium  lactate  and 
potassium  lactate  as  flavor  enhancers, 
flavoring  agents  or  adjuvants, 
humectants.  and  pH  control  agents  in 
foods. 

FDA  published  a  notice  of  filing  of  this 
petition  in  the  Federal  Register  of 
February  14, 1985  (50  FR  6252),  and  gave 
interested  persons  an  opportunity  to 
submit  comments  to  the  Dockets 
Management  Branch  {HFA-305).  Food 
and  Drug  Administration.  Room  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
No  comments  were  received  in  response 
to  the  agency's  notice  of  filing. 

The  petition  contained  data  and 
information  on  food-grade  specifications 
for  sodium  lactate  and  potassium  lactate 
and  information  on  the  current  and 
expected  uses  of  these  ingredients  in  a 
number  of  food  categories.  The  petition 
also  referenced  published  articles  on 
animal  feeding  studies  conducted  with 
sodium  lactate.  The  petition,  however, 
did  not  contain  safety  studies  on  the 
food  use  of  potassium  lactate. 
Nonetheless,  the  agency  found  that  it 
could  adequately  evaluate  the  safety  of 
the  food  uses  of  these  ingredients  using 
data  already  available  in  its  files. 

The  data  on  which  FDA  based  its 
evaluation  of  the  safety  of  the  use  of 
both  potassium  lactate  and  sodium 
lactate  consisted  of  information 
compiled  during  the  comprehensive 
safety  review  of  the  use  of  lactic  acid 
and  certain  lactates  as  direct  human 
food  ingredients.  The  agency  referenced 
these  data  in  a  proposed  rule  in  the 
Federal  Register  of  February  25, 1983  (48 
FR  8086),  and  subsequently  affirmed  the 
GRAS  status  of  calcium  lactate  and 
lactic  acid  in  a  final  rule  published  in 
the  Federal  Register  of  September  7, 
1984  (49  FR  35366). 

IL  Background 

The  tgency  completed  its 
comprehensive  safety  review  of  the 
GRAS  status  of  lactic  acid  and  calcium 
lactate  in  1984.  During  the  comment 


period  on  the  agency's  proposal  to 
affirm  the  use  of  lactic  acid  and  calcium 
lactate  as  GRAS,  FDA  received  a 
petition  that  requested  that  the  agency 
also  affirm  the  use  of  sodium  lactate  and 
potassium  lactate  as  GRAS.  The  agency 
notified  the  petitioner  by  letter  on  July 
24, 1984,  that  it  would  not  address  the 
petitioned  uses  of  sodium  lactate  and 
potassium  lactate  in  the  final  rule  on 
lactic  acid  and  calcium  lactate  because 
the  agency  needed  more  time  to 
evaluate  the  requested  uses  of  sodium 
lactate  and  potassium  lactate.  The 
agency  also  requested  clarification  of 
some  data  presented  in  the  petition  on 
the  identity,  specifications,  safety,  and 
methods  of  detection  of  sodium  lactate 
and  potassium  lactate.  The  agency 
informed  the  petitioner  that  the  data 
requested  were  essential  to  assess  the 
safety  of  the  use  of  these  substances. 
FDA  advised  the  petitioner  that  the 
agency  would  consider  whether  the 
requested  uses  of  these  lactates  were 
GRAS  when  it  was  presented  with  the 
data  necessary  to  make  such  an 
assessment. 

Consequently,  the  petitioner 
submitted  an  amendment  responding  to 
FDA's  concerns  about  the  petition.  This 
amendment  contained  the  supplemental 
data  and  information  requested  by  the 
agency.        I 

III.  Sodium  Lactate  and  Potassium 
Lactate 

Sodium  lactate  and  potassium  lactate 
are  the  sodium  and  potassium  salts  of 
lactic  acid.  They  are  prepared  by  ) 

neutralization  of  lactic  acid  with  sodium     ' 
and  potassium  bases.  The  bases  used 
for  the  commercial  preparation  of  these 
substances  are  food-grade  sodium 
hydroxide  and  potassium  hydroxide. 
Sodium  and  potassium  lactate  also 
occur  naturally  in  the  metabolic  i 

functions  of  mammalian  species.  ' 

IV.  Use  and  Exposure  Estimates  i 

In  1970.  the  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC)  surveyed  a  representative 
cross-section  of  food  manufacturers  to 
determine  the  specific  foods  in  which 
various  food  ingredients,  including 
sodium  lactate  and  potassium  lactate, 
were  used  and  the  levels  of  use.  The 
survey  revealed  that  sodium  lactate  has 
had  only  limited  use  as  a  food 
ingredient.  No  information  was  received 
from  the  survey  on  food  uses  of 
potassium  lactate. 

In  1982.  NAS/NRC  conducted  a 
poundage  update  survey  that  found  th^t 
13  pounds  of  sodium  lactate  were  used 
in  food  in  1981,  and  that  the  principal 
food  use  of  this  ingredient  was  as  a 
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flavoring  agent.  No  data  on  potassium 
lactate  were  received  in  the  NAS/NRC 
1982  poundage  update.  

Sodium  lactate  is  listed  in  9  CFR 
318.7(c)(4)  and  9  CFR  319.700  for  use  in 
margarine  or  oleomargarine  as  an 
acidulant.  Additionally,  it  is  listed  as  an 
optional  ingredient  in  the  preparation  of 
mono-  and  diglycerides  for  use  as 
emulsifiers  in  margarine  under  21  CFR 
166.110(b)(4).  Sodium  lactate  is  used  in 
medicine  as  an  electrolyte  in  injection 
solutions  used  for  fluid  or  electrolyte 
replenishment  and  as  an  alkalizer  for 
treating  acidosis. 

Published  scientific  literature  included 
in  the  petition  reported  use  of  sodium 
lactate  in  other  countries  as  a  humectant 
to  lower  water  activity  in  meat  products; 
as  a  curing  agent  in  hams:  as  a  pH 
control  agent  in  sauces,  pickles,  and 
dressings;  and  as  a  flavoring  agent  in 
imitation  meat  flavors  (used  in  soups, 
gravies,  and  sauces).  The  Food  and 
Agricultural  Organization  (FAO)  Food 
and  NutriMon  Paper  No.  30,  which  was 
published  in  1984.  listed  sodium  lactate 
as  a  bodying  agent  and  antioxidant 
synergist  for  use  in  jams,  jellies,  and 
citrus  marmalades;  in  edible  ices  and  ice 
mixes:  and  in  edible  caseinates. 

Potassium  lactate  is  listed  in  9  CFR 
318.7(c)(4)  and  9  CFR  319.700  for  use  in 
margarine  and  oleomargarine  as  an 
acidulant.  The  petitioned  uses  of 
potassium  lactate  are  as  a  flavoring 
agent  or  adjuvant,  humectant,  and  a  pH 
control  agent.  The  petitioner  indicated 
that  an  anticipated  major  use  of 
potassium  lactate  would  be  as  a  salt 
(sodium  chloride)  substitute. 

The  agency  evaluated  the  safety  of 
these  ingredients  at  levels  of  use 
anticipated  for  the  intended  technical 
effects.  FDA  determined  the  estimated 
daily  intake  of  sodium  lactate  using  1983 
food  consumption  survey  data.  It 
calculated  that  the  90th  percentile  (data 
obtained  from  MRCA  Market  Census  VI. 
1977  and  USDA  1977-1978)  estimated 
daily  intake  of  sodium  lactate  would  be 
1.84  grams  per  day. 

FDA  also  determined  the  estimated 
daily  intake  of  potassium  lactate.  The 
agency's  first  estimate  was  based  on  the 
assumption  that  potassium  lactate 
would  totally  replace  sodium  chloride. 
This  consumption  estimate  was  10  to  24 
grams  per  day  for  potassium  lactate. 
The  agency  recognized,  however,  that 
this  number  is  unrealistically  high 
because,  in  many  instances,  it  is  not 
practical  to  substitute  potassium  lactate 
for  sodium  chloride.  FDA  determined 
that  a  more  realistic  estimate  for 
potassium  lactate  consumption  is  about 
7.5  percent  of  the  total  sodium  chloride 
consumption  of  12  grams  per  day.  On 
this  basis,  the  agency  calculated  an 


estimated  daily  intake  for  potassium 
lactate  of  0.9  gram  per  day.  Thus,  the 
agency  considers  the  0.9  gram  per  day 
estimated  daily  consumption  to  be  an 
accurate  estimate  upon  which  to  base  its 
safety  evaluation.  The  agency  beUeves 
that  the  other  uses  of  potassium  lactate 
are  small  compared  to  its  use  as  a  salt 
substitute. 

The  agency  is  confident  that  the 
estimated  daily  intakes  that  it  has 
calculated  do  not  understate  potential 
exposure  to  sodium  lactate  and 
potassium  lactate. 

V.  Safety  and  Technical  Effects 

As  general  evidence  of  safety  for 
potassium  lactate  and  sodium  lactate, 
the  petitioner  presented  copies  of  the 
report  of  the  Select  Committee  on  GRAS 
Substances  on  lactic  acid  and  calcium 
lactate.  This  report  contained  safety 
data  on  sodium  lactate.  The  agency 
evaluated  the  data  in  the  report  in 
assessing  the  safety  of  the  requested 
uses  of  sodium  lactate.  The  petitioner 
also  submitted  copies  of  the  Select 
Committee  reports  on  sodium  hydroxide 
and  potassium  hydroxide.  In  addition, 
the  petitioner  and  FDA  both  conducted 
scientific  literature  searches  on 
potassium  lactate  and  sodium  lactate. 

FDA  has  evaluated  all  the  available 
information  on  potassium  lactate  and 
sodium  lactate.  Based  on  its  review  of 
this  information  (References  1  through 
3).  FDA  Rnds  that  it  can  affirm  that  the 
use  of  these  ingredients  is  GRAS  for  the 
following  reasons: 

1.  There  is  no  evidence  to  demonstrate 
that  potassium  lactate  or  sodium  lactate 
represents  a  hazard  to  individuals  when 
used  in  food  in  accordance  with  current 
good  manufacturing  practice  for  the 
purposes  stated  in  this  final  rule. 

2.  Potassium  lactate  and  sodium 
lactate  are  products  of  mammalian 
metabolic  functions. 

3.  The  chemistry  involved  in  the 
preparation  of  these  products  is  well 
understood.  The  reaction  of  lactic  acid 
with  sodium  hydroxide  or  potassium 
hydroxide  yields  sodium  lactate  or 
potassium  lactate  plus  water.  No 
harmful  products  have  been  shown  to 
result  from  this  neutralized  reaction. 

4.  Potassium  lactate  and  sodium 
lactate  are  approved  in  this  country  for 
use  in  margarine  or  oleomargarine  as 
acidulants. 

When  a  petition  is  submitted  seeking 
affirmation  of  GRAS  status  based  upon 
scientific  procedures,  published  studies 
are  usually  required  (21  CFR  170.30(b)). 
The  agency  recognizes  that,  in  this 
matter,  no  published  studies  on 
potassium  lactate  were  submitted. 
However,  FDA  finds  that  the  factors 
listed  above,  together  with  the  other 


information  available  on  sodium  lactate 
and  on  potassium  lactate,  as  well  as 
data  available  on  the  similar  compounds 
lactic  acid  and  calcium  lactate,  provide 
an  appropriate  basis  on  which  to  affirm 
the  use  of  sodium  lactate  and  potassium 
lactate  as  GRAS. 

Additionally,  the  agency  concludes 
from  its  assessment  of  data  in  thu 
petition  and  the  Select  Committee's 
reports  on  lactic  acid  and  lactates  that 
the  potassium  and  sodium  salts  of  lactic 
acid  will  perform  the  technical  effects  of 
flavor  enhancer,  flavoring  agent  or 
adjuvant,  humectant.  and  pH  control 
agent  as  intended. 

VI.  Conclusion 

Therefore,  FDA  is  affirming  the  GRAS 
status  of  potassium  lactate  and  sodium 
lactate  when  they  are  used  in 
accordance  with  current  good 
manufacturing  practice  under 
§  184.1(b)(1).  To  make  clear,  however, 
that  the  affirmation  of  the  GRAS  status 
of  these  ingredients  is  based  on  the 
evaluation  of  limited  uses,  the 
regulations  set  forth  the  technical  effects 
of  these  ingredients  that  FDA  evaluated. 
The  use  of  potassium  lactate  and 
sodium  lactate  as  an  acidulant  in 
margarine  and  oleomargarine  is  covered 
under  the  listing  of  pH  control  agent. 

The  agency  concludes,  further,  that  an 
appropriate  basis  on  which  to  affirm  as 
GRAS  the  general  use  of  sodium  lactate 
and  potassium  lactate  in  infant  formula 
and  infant  foods  does  not  exist. 
Although  the  petitioner  did  not  request 
use  of  these  lactates  in  infant  formulas 
and  infant  foods,  such  use  had  to  be 
considered  when  total  dietary 
substitution  is  possible.  Neither  the 
petition  nor  the  Select  Committee's 
report  on  the  comprehensive  safety 
review  of  lactic  acid  and  lactates 
contained  information  or  safety  data  on 
the  general  use  of  lactates  in  infant 
formulas  and  foods.  The  agency  thus 
concludes  that  exclusion  for  use  of  these 
ingredients  in  infant  formulas  is  justified 
based  on  the  absence  of  safety  data  to 
support  such  use. 

Because  no  food-grade  specifications 
have  been  accepted  by  FDA  for 
potassium  lactate  or  sodium  lactate  at 
the  present  time,  the  agency  will  work 
with  the  Committee  on  Food  Chemicals 
Codex  of  the  National  Academy  of 
Sciences  to  develop  acceptable 
specifications  for  these  ingredients.  If 
acceptable  specifications  are  developed, 
the  agency  will  incorporate  them  into 
these  regulations  at  a  later  date.  Until 
specifications  are  developed,  FDA  has 
determined  that  the  public  health  will  be 
adequately  protected  if  these  ingredients 
comply  with  the  description  in  the 
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regulations  and  are  ol  luoU-grade  purity 
(21  CFR  170.30(h)(1)  and  182.1(b)(3)). 

The  agency  has  determined  under  21 
CFR  25.24(b)(7)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  the  agency  considered 
the  potential  effects  that  this  rule  would 
have  on  small  entities,  including  small 
businesses.  In  accordance  with  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
the  agency  has  determined  that  no 
significant  impact  on  a  substantial 
number  of  small  entities  would  derive 
from  this  action. 

In  accordance  with  Executive  Order 
12291.  FDA  has  examined  the  economic 
effects  of  this  final  rule  and  has 
determined  that  the  rule  is  not  a  major 
rule  as  defined  by  that  Order. 

The  agency's  findings  of  no  major 
economic  impact  and  no  significant 
impact  on  a  substantial  number  of  small 
entities,  and  the  evidence  supporting 
these  findings,  are  contained  in  a 
threshold  assessment  which  is  on  file 
with  the  Dockets  Management  Branch 
(address  above). 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
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from  John  E.  Vanderveen.  Director.  Division 
of  Nutrition,  to  Robert  L.  Martin.  Division  of 
Food  and  Color  Additives. 

2.  Memorandum  dated  February  27, 1985, 
from  Carl  B.  Johnson.  Division  of  Toxicology, 
to  Robert  L.  Martin,  Division  of  Food  and 
Color  Additives. 

3.  Memorandum  dated  December  24. 1986. 
from  Carl  B.  Johnson.  Division  of  Toxicology, 
to  Robert  L  Martin,  Division  of  Food  and 
Color  Additives. 

List  of  Subjects  in  21  CFR  Part  184 

Food  ingredients. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  184  is  amended 
as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 


Authority:  Sees.  201(s),  402,  409.  701.  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s).  342.  348,  371);  21  CFR  5.10  and 
5.61. 

2.  By  adding  new  §  184.1639  to  read  as 
follows: 

§  184.1639    Potassium  lactate. 

(a)  Potassium  lactate  (CaHsOsK,  CAS 
Reg.  No.  996-31-6)  is  the  potassium  salt 
of  lactic  acid.  It  is  a  hydroscopic  white, 
odorless  solid  and  is  prepared 
commercially  by  the  neutralization  of 
lactic  acid  with  potassium  hydroxide. 

(b)  FDA  is  developing  food-grade 
specifications  for  potassiiun  lactate  in 
cooperation  with  the  National  Academy 
of  Sciences.  In  the  interim,  this 
ingredient  must  be  of  a  purity  suitable 
for  its  intended  use. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  This  regulation 
does  not  authorize  its  use  in  infant  foods 
and  infant  formulas.  The  affirmation  of 
this  ingredient  as  generally  recognized 
as  safe  (GRAS)  as  a  direct  human  food 
ingredient  is  based  upon  the  following 
current  good  manufacturing  practice 
conditions  of  use: 

(1)  lYie  ingredient  is  used  as  a  flavor 
enhancer  as  defined  in  §  170.3(o)(ll)  of 
this  chapter;  a  flavoring  agent  or 
adjuvant  as  defined  in  §  170.3(o)(12)  of 
this  chapter;  a  humectant  as  defined  in 
§  170.3(o)(16)  of  this  chapter  and  a  pH 
control  agent  as  defined  in  §  170.3(o)(23] 
of  this  chapter. 

(2)  "Hie  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

3.  By  adding  new  §  184.1768  to  read  as 
followB: 

§  184.1768    Sodium  lactate. 

(a)  Sodium  lactate  (CsHsOsN,,  CAS 
Reg.  No.  72-17-3)  is  the  sodium  salt  of 
lactic  6cid.  It  is  prepared  commercially 
by  the  neutralization  of  lactic  acid  with 
sodiurn  hydroxide. 

(b)  FDA  is  developing  food-grade 
specifications  for  sodium  lactate  in 
cooperation  with  the  National  Academy 
of  Sciences.  In  the  interim,  this 
ingredient  must  be  of  a  purity  suitable 
for  its  intended  use. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  This  regulation 
does  not  authorize  its  use  in  infant  foods 
and  infant  formulas.  The  affirmation  of 
this  ii^redient  as  generally  recognized 


as  safe  (GRAS)  as  a  direct  human  food 
ingredient  is  based  upon  the  following 
current  good  manufacturing  practice 
conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
emulsifier  as  defined  in  $  170.3(o](8]  of 
this  chapter;  a  flavor  enhancer  as 
defined  in  §  170.3(o)(ll)  of  this  chapter 
a  flavoring  agent  or  adjuvant  as  defined 
in  §  170.3(o)(12)  of  this  chapter  a 
humectant  «s  defined  in  §  170.3(o)(16)  of 
this  chapter  and  a  pH  control  agent  as 
defined  in  9  170.3(o)(23)  of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

Dated:  March  24. 1987. 

Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  87-7507  Filed  4-3-87;  8:45  am) 
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21  CFR  Part  524 

Ophttialntic  and  Topical  Dosage  Form 
New  Animal  Drugs  Not  Subject  to 
Certification;  Levamisole 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pitman- 
Moore.  Inc.,  providing  for  use  of 
levamisole  as  a  pour-on  liquid  for 
treating  cattle  for  stomach,  intestinal, 
and  lung  worm  infections. 

EFFECTIVE  DATE:  April  6,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adriano  R.  Gabufen,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301^143- 
4913. 

SUPPLEMENTARY  INFORMATION:  Pitman- 
Moore,  Inc.,  Washington  Crossing,  NJ 
08560,  filed  NADA  139-877  which 
provides  for  safe  and  effective  use  of  a 
200-milligram-per-milliliter  levamisole 
pour-on  liquid  (TOTALON™)  for 
treatment  of  cattle  for  stomach  worm, 
intestinal  worm,  and  lung  worm 
infections.  Levamisole  is  currently 
approved  as  a  bolus,  drench,  gel,  and 
injectable  to  treat  cattle  for  stomach 
worm,  intestinal  worm,  and  lung  worm 
infections.  Based  on  the  data  in  the 
NADA  and  additional  information,  the 
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NADA  is  approved  and  new  21  CFR 
524.1240  is  added  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  arrd 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows; 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  Part  524  is  amended  by  adding  new 
§  524.1240  to  read  as  follows: 

§524.1240    Levamisole. 

(a)  Specifications.  The  drug  contains 
200  milligrams  of  levamisole  per 
milliliter  of  diethylene  glycol  monobutyl 
ether  (DOME)  solution. 

(b)  Sponsor.  See  011716  in  §  510.600(c) 
of  this  chapter. 

(c)  Related  tolerances.  See  §  556.350 
of  this  chapter. 

(d)  Conditions  of  use.  Cattle — (1) 
Amount.  2.5  milliliters  per  110  pounds 
(10  milligrams  of  levamisole  per 
kilogram)  of  body  weight  as  a  single 
dose  topically  to  the  back  of  the  animal. 


(2)  Indications  for  use.  Anthelmintic 
effective  against  stomach  worms 
[Haemonchus.  Trichostrongylus. 
Ostertagia],  intestinal  worms 
[Trichostrongylus.  Cooperia, 
Nematodirus,  Bunostomum, 
Oesophagostomum,  Chabertia).  and 
lungworms  [Dictyocaulus). 

(3)  Limitations.  Conditions  of  constant 
helminth  exposure  may  require 
retreatment  within  2  to  4  weeks  after  the 
first  treatment.  Cattle  must  not  be 
slaughtered  within  9  days  following  last 
treatment.  Do  not  administer  to  dairy 
animals  of  breeding  age.  Do  not  treat 
animals  before  dipping  or  prior  to 
exposure  to  heavy  rain.  Consult  your 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism,  and  before  using  in  severely 
debilitated  animals. 

Dated:  March  17. 1987. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
[FT?  Doc.  87-7510  Filed  *-3-87;  8:45  am] 
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21  CFR  Part  573 
[Docfcst  No.  B6F-0060i 

Food  Additives  Permitted  in  Feed  and 
Drinking  Water  of  Animals;  Selenium 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
(1)  an  increase  in  the  maximum 
supplementation  level  of  selenium  in 
complete  feed  for  the  major  food- 
producing  animals  from  0.1  to  0.3  part 
per  million:  (2)  a  proportional  increase 
in  the  limit  feeding  (feed  supplements 
and  salt-mineral  mixtures)  consumption 
rates  for  sheep  and  beef  cattle  to  0.7 
milligram  and  3  milligrams  per  head  per 
day,  respectively;  (3)  a  proportional 
increase  in  the  selenium  fortification 
levels  for  salt-mineral  mixtures  for 
sheep  and  cattle  to  90  and  120  parts  per 
million,  respectively;  and  (4)  more 
flexibility  in  certain  manufacturing 
controls.  This  action  responds  to  a 
petition  filed  by  the  American  Feed 
Industry  Association,  Inc. 

DATES:  Effective  April  6. 1987;  objections 
by  May  6, 1987. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Price,  Center  for  Veterinary 
Medicine  (HFV-221),  Food  and  Drug 


Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4438. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
on  February  21, 1986  (51  FR  6321),  FDA 
announced  that  FAP  2201  had  been  filed 
by  the  American  Feed  Industry 
Association,  Inc..  1701  North  Fort  Myer 
Dr..  Arlington.  VA  22209.  The  petition 
proposes  that  21  CFR  573.920  be 
amended  (1)  to  increase  the  maximum 
use  level  of  selenium  in  complete  feed 
for  chickens,  swine,  turkeys,  sheep, 
cattle,  and  ducks  to  a  level  not  to 
exceed  0.3  part  per  million;  (2)  to 
increase  the  animal  unit  consumption 
rate  of  feed  supplements  to  a  level  not  to 
exceed  0.7  milligram  per  head  per  day 
for  sheep  and  not  to  exceed  3  milligrams 
per  head  per  day  for  beef  cattle;  (3)  to 
increase  the  selenium  fortification  levels 
and  consumption  rates  for  salt-mineral 
mixtures  for  beef  cattle  up  to  120  parts 
per  million  in  the  mixture  for  feeding  at 
a  rate  not  to  exceed  3  milligrams  per 
head  per  day,  and  sheep  up  to  90  parts 
per  million  in  the  mixture  for  feeding  at 
a  rate  not  to  exceed  0.7  milligram  per 
head  per  day;  (4)  to  make  1  pound  the 
minimum  amount  of  selenium  premix 
(concentration  of  90.8  milligrams  of 
selenium  per  pound)  that  may  be 
incorporated  into  each  ton  of  complete 
feed  or  salt-mineral  mixture  for  all 
approved  animal  species:  and  (5)  to 
eliminate  the  requirement  for  premix 
manufacturers  to  analyze  each 
production  batch. 

FDA  has  evaluated  data  and 
information  submitted  in  the  petition 
and  other  relevant  material.  The  agency 
has  concluded  that  Part  573  should  be 
amended  to  provide  for  safe  use  of 
selenium  as  set  forth  below. 

In  accordance  with  §  571.1(h)  (21  CFR 
571.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Veterinary  Medicine 
(address  above)  by  appointment  with 
the  information  contact  person  listed 
above.  As  provided  in  21  CFR  571. 1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  a  have  a  significant 
impact  on  the  human  environment  and 
that  an  environmental  impact  statement 
is  not  required.  The  agency's  finding  of 
no  significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
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(dddress  abovej  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  environmental 
assessment  under  21  CFR  25.31a(a). 
Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  6. 1987.  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9.  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  573 

Animal  Feeds,  Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  573  is  amended 
as  follows: 

PART  573— FOOD  ADDITIVES 
PERMITTED  IN  FEED  AND  DRINKING 
WATER  OF  ANIMALS 

1.  The  authority  citation  for  21  CFR 
Part  573  is  revised  to  read  as  follows: 

Authority:  Si-cs.  201(s),  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348);  21 
CFR  5.10  and  5.61. 

2.  By  revising  §  573.920  to  read  as 
follows: 

§  573.920    Selentum. 

The  food  additive  selenium  may  be 
safely  used  in  accordance  witli  the 
following  prescribed  conditions: 


(a)  The  additive  is  used  in  animal  feed 
as  a  nutrient  in  the  form  of  sodium 
selenite  or  sodium  selenate. 

(b)  It  is  added  to  feed  as  follows: 

(1)  In  complete  feed  for  chickens, 
swine,  turkeys,  sheep,  cattle,  and  ducks 
at  a  lev^l  not  to  exceed  0.3  part  per 
million. 

(2)  In  feed  supplements  for  limit 
feeding  as  follows: 

(i)  Shtep:  At  a  level  not  to  exceed  an 
intake  of  0.7  milligram  per  head  per  day. 

(ii)  Beef  cattle:  At  a  level  not  to 
exceed  an  intake  of  3  milligrams  per 
head  per  day. 

(3)  In  salt-mineral  mixtures  for  free- 
choice  feeding  as  follows: 

(i)  Sheep:  Up  to  90  parts  per  million  in 
a  mixture  for  free-choice  feeding  at  a 
rate  not  to  exceed  an  intake  of  0.7 
milligram  per  head  per  day. 

(ii)  B^f  cattle:  Up  to  120  parts  per 
million  In  a  mixture  for  free-choice 
feeding  Bt  a  rate  not  to  exceed  an  intake 
of  3  milligrams  per  head  per  day. 

(c)  Tlie  additive  shall  be  incorporated 
into  fee^  as  follows: 

(1)  It  ihall  be  incorporated  into  each 
ton  of  complete  feed  by  adding  no  less 
than  1  pound  of  a  premix  containing  no 
more  then  90.8  milligrams  of  added 
seleniuti  per  pound. 

(2)  It  shall  be  incorporated  into  each 
ton  of  s$lt-mineral  mixture  for  sheep  or 
beef  cattle  from  a  premix  containing  no 
more  then  4.5  grams  of  added  selenium 
per  pound. 

(d)  The  premix  manufacturer  shall 
follow  good  manufacturing  practices  in 
the  production  of  selenium  premixes. 
Inventory,  production,  and  distribution 
records  must  provide  a  complete  and 
accurate  history  of  product  production. 
Production  controls  must  assure 
produclls  to  be  what  they  are  purported 
and  labeled.  Production  controls  shall 
include  analysis  sufficient  to  adequately 
monitor  quality. 

(e)  The  label  or  labeling  of  any 
selenium  premix  shall  bear  adequate 
directions  and  cautions  for  use  including 
this  statement:  "Caution:  Follow  label 
directions.  The  addition  to  feed  of  higher 
levels  df  this  premix  containing 
selenium  is  not  permitted." 

Daledi  March  11, 1987. 

John  M.  Taylor. 

A  ssocia$e  Commissioner  for  Regulatory 

Affairs. 

[PR  Docj  87-7505  Filed  4-3-87;  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  1 

Use  of  Officai  Mail  in  the  Location  and 
Recovery  of  Missing  CIMdren 

agency:  Veterans  Administration. 
action:  Final  regulations. 

summary:  These  new  regulations 
authorize  the  Veterans  Administration 
(VA)  to  use  official  mail  to  aid  in  the 
location  and  recovery  of  missing 
children  and  provide  procedures  under 
which  VA  official  mail  may  be  used  to 
assist  in  the  location  and  recovery  of 
missing  children. 

EFFECTIVE  DATE:  These  regulations  are 
effective  April  6. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Boone,  Mail  and  Travel  Policy 
Division  (734).  Office  of  Information         , 
Management  and  Statistics,  Veterans 
Administration,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
2454/5436. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  are  issued  in  accordance 
with  39  U.S.C.  3220(a)(2)  which  requires 
Federal  agencies  to  prescribe 
regulations  under  which  official  mail 
may  be  used  to  assist  in  the  location  and 
recovery  of  missing  children.  These 
regulations  are  published  in 
conformance  with  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  guidelines  published  in  the 
November  8;  1985.  Federal  Register  (50 
FR  46622)  and  pursuant  to  Pub.  L.  99-87, 
99  Stat.  290,  August  9, 1985. 

Enactment  of  Pub.  L.  99-87  reflects  an 
increasing  public  concern  with  the 
problem  of  missing  and  exploited 
children.  These  regulations  are  intended 
to  comply  with  the  regulation 
requirement  set  forth  in  section  1(a)  of 
Pub.  L  99-87,  which  adds  a  new  Section 
3220  to  Title  39.  United  States  Code. 
These  regulations  implement  the  OJJDP 
guidelines  promulgated  under  authority 
of  39  U.S.C.  3220(a)(1),  and  are  intended 
to  assist  in  the  location  and  recovery  of 
missing  children  through  the  use  of 
official  maiL 

The  VA  has  determined  that 
compliance  with  5  U.S.C  553(b)  as  to 
prior  publication  for  notice  and  public 
comment  is,  pursuant  to  5  U.S.C. 
553(b)(B),  impracticable  and  contrary  to 
the  public  interest.  There  exists  good 
cause  for  making  these  regulations 
effective  without  further  delay.  Any 
postponement  in  the  implementation  of 
the  procedures  described  in  these 
regulations  would  be  contrary  to  the 
public's  interest  in  the  location  and 
recovery  of  missing  children. 
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Executive  Oraer  izzai 

These  regulations  do  not  constitute  a 
major  rule  as  that  term  is  defined  in 
Executive  Order  12291  because  they  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  any  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  Administrator  hereby  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  through  612, 
because  it  only  concerns  agency 
procedures  for  dissemination  of 
information  pertaining  to  missing 
children  which  is  obtained  solely  from 
the  National  Center  for  Missing  and 
Exploited  Children. 

Paperwork  Reduction  Act 

There  are  no  collection  of  information 
requirements  contained  in  these 
regulations.  Therefore,  approval  of  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  through  3520, 
is  not  required. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedure.  Child  welfare.  Missing  and 
exploited  children.  Official  mail. 

Approved:  February  3, 1987. 
Thomas  K.  Turaage, 
Administrator. 

PART  1— {AMENDED] 

38  CFR  Part  1,  General  Provisions,  is 
amended  by  adding  a  new  center 
heading  and  §§  1.700  through  1.705  to 
read  as  follows: 

Use  of  Official  Mail  in  the  Location  and 
Recovery  of  Missing  Children 

Sec. 

1.700  Purpose. 

1.701  Contact  person  for  missing  children 
official  mail  program. 

1.702  Policy. 

1.703  Cost  and  percentage  estimates. 


Sec. 

1.704  Report  to  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP). 

1.705  Restrictions  on  use  of  missing  children 
information. 

Authority:  39  U.S.C.  3220(a)(2),  5  U.S.C.  301. 

§  1.700    Purpose. 

Sections  1.700  through  1.705  of  this 
title,  providing  for  a  Missing  Children 
Official  Mail  Program  in  the  Veterans 
Administration,  are  intended  to  comply 
with  the  regulation  requirement  set  forth 
in  section  1(a)  of  Pub.  L.  99-87,  which 
adds  a  new  section  3220  to  Title  39, 
United  States  Code. 

§  1.701    Contact  person  for  missing 
children  official  mall  program. 

The  Veterans  Administration  contact 
person  for  the  missing  children  official 
mail  program  is:  Gordon  Boone,  Mail 
and  Travel  Policy  Division  (734),  Office 
of  Information  Management  and 
Stafistics,  Veterans  Administration,  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420  Telephone  number:  (202)  233- 
2454/5436. 

(39  U.S.C.  3220(a)(2),  5  U.S.C.  301) 

§1.702    Policy. 

(a)  The  Veterans  Administration  will 
supplement  and  expand  the  national 
effort  to  assist  in  the  location  and 
recovery  of  missing  children  by 
maximizing  the  economical  use  of 
missing  children  information  in  domestic 
official  mail  and  publications  directed  to 
members  of  the  public  and  Veterans 
Administration  employees. 

(b)  If  doing  so  would  be  cost  effective, 
the  Veterans  Administration  shall  insert 
via  automated  insertion  equipment 
pictures  and  biographical  information 
related  to  missing  children  in  a  variety 
of  types  of  official  mail  originafing  at  the 
Veterans  Administration  data 
processing  centers.  In  addition,  pictures 
and  biographical  information  may  be 
printed  in  self-mailers  and  other 
Veterans  Administration  publications 
(newsletters,  bulletins,  etc.). 

(c)  The  National  Center  for  Missing 
and  Exploited  Children  (National 
Center)  \/ill  be  the  sole  source  from 
which  the  Veterans  Administration  will 
acquire  the  camera-ready  and  other 
photographic  and  biographical  materials 
to  be  disseminated  for  use  by  Veterans 
Administration  organizational  units.  The 
information  will  be  ordered  and 
disseminated  by  the  Mail  and  Travel 
Policy  Division. 

(d)  The  Veterans  Administration  will 
remove  all  printed  inserts  and  other 
materials  from  circulation  or  other  use 


(i.e.  use  or  destroy)  within  a  three-month 
period  from  the  date  the  National  Center 
notifies  the  Veterans  Administration 
that  a  child  whose  picture  and 
biographical  information  have  been 
made  available  to  the  Veterans 
Administration  has  been  recovered  or 
that  permission  of  the  parent(s)  or 
guardian  to  use  the  child's  photograph 
and  biographical  information  has  been 
withdrawn.  The  National  Center  will  be 
responsible  for  immediately  notifying 
the  Veterans  Administration  contract 
person,  in  writing,  of  the  need  to 
withdraw  from  circulation  official  mail 
envelopes  and  other  materials  related  to 
a  particular  child.  Photographs  which 
were  reasonably  current  as  to  the  time 
of  the  child's  disappearence  shall  be  the 
only  acceptable  form  of  visual  medium 
or  pictorial  likeness  used  in  official  mail. 

(e)  The  Veterans  Administration  will 
give  priority  to  official  mail  that  is 
addressed  to: 

(1)  Members  of  the  public  that  will  be 
received  in  the  United  States,  its 
territories  and  possessions:  and 

(2)  Inter-  and  intra-agency 
publications  and  other  media  that  will 
also  be  widely  disseminated  to  Veterans 
Administration  employees. 

(f)  The  Veterans  Administration  will 
avoid  repetitive  mailings  of  material  to 
the  same  individuals. 

(g)  All  Veterans  Administrafion 
employee  suggestions  and/or 
recommendations  for  additional  cost- 
effective  opportunities  to  use 
photographs  and  biographical  data  on 
missing  children  will  be  provided  to  the 
Veterans  Administration  contact  person. 

(h)  These  shall  be  the  sole  reguations 
for  the  Veterans  Administration  and  its 
component  organizational  units. 
(39  U.S.C.  3220(a)(2),  5  U.S.C.  301). 

§  1.703    Cost  and  percentage  estimates. 

If  is  estimated  that  this  program  will 
cost  the  Veterans  Administration 
$40,000  per  year  at  full  implementation. 
This  figure  is  based  on  projections  of 
printing,  inserting,  and  administrative 
costs.  It  is  the  Veterans  Administration's 
objecUve  that  20  percent  of  its  first  class 
official  mail  addressed  to  the  public 
contain  missing  children  photographs 
and  information  by  the  end  of  the  first 
full  year  of  the  program. 

(39  U.S.C.  3220(a)(2).  5  U.S.C.  301) 

§  1.704    Report  to  ttte  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP). 

The  Veterans  Administration  will 
compile  and  submit  to  the  Office  of 
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juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  by  June  30, 1987.  a 
consolidated  report  on  its  experience  in 
implementation  of  39  U.S.C.  3220(aK2). 
the  OJJDP  guidelines,  and  the  Veterans 
Administration  regulation.  The  report 
will  consolidate  information  gathered 
from  individual  Veterans 
Administration  organizational  units, 
cover  the  period  through  March  31, 1987, 
and  provide  detail  on: 

(a)  Veterans  Administration 
experience  in  implementation,  including 
problems  encountered,  successful  and/ 
or  innovative  methods,  adopted  to  use 
missing  children  photographs  and 
information  on  or  in  official  mail,  the 
estimated  number  of  pieces  of  official 
mail  containing  such  information,  and 
estimates  of  the  percentage  of  total 
agency  official  mail,  domestic  mail,  and 
domestic  ofTicial  mail  directed  to 
members  of  the  public  which  this 
number  represents. 

(b)  The  estimated  total  cost  to 
implement  the  program,  with  supporting 
detail. 

(c)  Recommendatiorts  for  changes  in 
the  program  which  would  make  it  more 
effective. 

(39  U.S.C.  3220(aM2),  5  U.S.C.  301) 

§  1.705    Restrictions  on  use  of  missing 
children  information. 

Missing  children  pictures  and 
biographical  data  shall  not  be: 

(a)  Printed  on  official  envelopes  and 
other  materials  which  are  ordered  and/ 
or  stocked  in  quantities  which  represent 
more  than  a  90-day  supply. 

(b)  Printed  on  blank  pages  or  covers 
of  publications  that  may  be  included  in 
the  Superintendent  of  Documents  Sales 
Program  or  be  distributed  to  depository 
libraries. 

(c)  Inserted  in  any  envelope  and/or 
publication  the  contents  of  which  may 
be  construed  to  be  inappropriate  for 
association  with  the  missing  children 
program. 

(d)  Inserted  in  any  envelope  where  the 
insertion  would  increase  the  postage 
cost  for  the  item  being  mailed. 

(e)  Placed  on  letter-size  envelopes  on 
the  official  indicia,  the  area  designated 
for  optical  character  readers  (OCRs), 
bar  code  read  area,  and  return,  address 
areas  in  accordance  with  the  OJJDP 
guidelines  and  U.S.  Postal  Service 
standards. 

(39  U.S.C.  3220ta)(2).  5  U.S.C.  301] 
[FR  Doc.  87-7458  Filed  4-3-87:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

FUh  and  Wlldttfe  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassification  of  the 
Tinian  Monarch  From  Endangered  to 
Threatened  Status 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTtON:  Final  rule. 

summary:  The  Tinian  monarch 
(Monarcha  takatsukasae]  is  a  small  bird 
endemic  to  the  island  of  Tinian  in  the 
Mariana  Archipelago.  Because  its 
numbers  in  1945  were  thought  to  be 
critically  low  due  to  the  removal  of 
native  forests  for  sugarcane  production 
and  to  the  destruction  of  forest  by  the 
activities  of  World  War  FI,  the  monarch 
was  listed  as  endangered  in  1970, 
through  there  had  been  no  surveys  of 
the  bird's  status  in  the  preceding  two 
decades.  The  Service  proposed  that  this 
small  bird  be  removed  from  the 
protection  of  the  Endangered  Species 
Act  (Att)  on  November  1, 1985,  on  the 
basis  of  recovery  of  the  species.  Based 
on  comments  received  the  Service  is 
now  reclassifying  the  Tinian  monarch  to 
threatened  status  and  continues  the 
protection  of  this  species  under  the  Act. 
DATE:  The  effective  date  of  this  rule  is 
May  6.  1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appoii^ment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Lloyd  500  Building,  50C  NE.. 
Multnomah  Street.  Suite  1692,  Portland, 
Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Tinian  monarch  was  first 
recognized  as  a  species  in  1931,  when  it 
was  described  by  Y.  Yamashina 
(Takatsukasa  and  Yamashina  1931).  It  is 
a  small  (15  centimeters;  6  inches) 
songbird  with  light  rufous  underparts, 
ohve-brown  upperparts.  dark  brown 
wings  end  tail,  and  white  rump  and 
undertail  coverts  (Baker  1951).  The 
monarch  is  endemic  to  the  island  of 
Tinian,  where  it  inhabits  a  variety  of 
forest  types  from  introduced  second 
growth  to  well-developed  native  forests. 
Its  numbers  had  apparently  been 
reduced  by  1945  due  to  the  clearing  of 
forests  by  the  Japanese  for  sugarcane 
production  and  the  destruction  of 


remaining  forest  by  military  action       \ 
during  World  War  II  (Coultas  1931. 
Owen  1974). 

Since  1945.  most  of  Tinian  has  been 
revegetated  by  a  shrubby  legume 
[Leucaena  leucocephala).  The  monarch 
has  adapted  well  to  this  introduced, 
woody  shrub,  and  is  now  found 
abundantly  throughout  Tinian.  Biologists 
who  have  visited  Tinian  over  the  last  10 
years  have  commented  on  the  general 
abundance  of  the  monarch  (Owen  1974, 
Pratt  et  al.  1979),  and  forest  bird  surveys 
conducted  by  the  Service  in  1982  found 
the  monarch  to  be  the  second  most 
abundant  bird  on  the  island  with  a 
population  estimate  of  40,000  (Engbring 
et  al.  1986).  The  correct  number  is  40,000 
not  10,000  as  misstated  in  the  proposal. 
It  is  likely  that  the  species  had 
recovered  to  near  itrs  pre-disturbance 
levels  by  the  time  the  Service  listed  it  in 
1970.  The  listing  was  based  upon  the 
report  of  Gleize  (1945). 

The  Tinian  monarch  was  classified  as 
endangered  June  2, 1970  (35  FR  8495).  No 
critical  habitat  has  been  designated. 
Because  the  population  of  the  Tinian 
monarch  appeared  health,  showed  no 
signs  of  repwoductive  irregularities  or 
stress,  and  was  widely  distributed  over 
Tinian  Island;  the  Service  proposed  to 
delist  species  on  November  1, 1985  (50 
FR  45632).  However,  recent  changes  in 
the  factors  effecting  the  species  have 
caused  the  Service  to  reevaluate  the 
proposed  rule.  The  Service  now  believes 
that  removal  of  the  Tinian  monarch  from 
the  List  of  Bngangered  and  Threatened 
Wildlife  would  not  be  prudent  at  this 
time.  The  reasons  for  this  decision  are 
discussed  in  the  "Summary  of 
Comments  and  Recommendations"  and 
the  "Summary  of  Factors  Affecting  the 
Species"  section  that  follows. 

The  Service  determines  that  the 
Tinian  monarch  is  a  threatened  species 
and  remains  protected  under  the 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended,  (16  U.S.C  1531 
et  seq.]  until  the  new  threats  to  its 
continued  existence  can  be  more 
thoroughly  evaluated  and  ameliorated. 
This  change  in  status  acknowledges  the 
increase  in  suitable  habitat  for  the  bird 
and  its  increase  in  population  size  since 
the  close  of  the  Second  World  War,  but 
also  recognizes  the  new  threat  of 
Leucaena  defoliation  by  an  introduced 
insect  and  the  possibility  of  introduction 
of  the  predatory  brown  tree  snake 
[Boiga  irregularis). 

Summary  of  Comments  and 
Recommendations 

In  the  November  1, 1985,  proposed 
rule  and  associated  notifications,  all   ' 
interested  parties  were  requested  to 
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submit  Tffctual  repom  or  mformatron 
that  inight  rontrfbute  to  the  Jievelopment 
of  a  final  rule.  Appropriate 
Commonwealth  agencies,  Federal 
agencies.  scienti£ic  orgunizattons.  and 
other  >iatG3<ested:p&rtics  were  contacted 
and  requested  to  oommenl.  A 
newspaper  nobc»«i«sip8blished  in  t^e 
iPocific  Daily  News  on  November  23. 
»85,  w+irdh  invrted  general  public 
•comment.  Foar  lefters  of  cammenl  were 
received,  indading  those  from  the  Chief, 
Division  of  Fish  and  Wil^fe, 
Commonwealth  oT  the  Northern  Mariana 
Islciads;  Oipector,  Guam  D^>artment  of 
Agrioulture;  one  J^dere I  agency:  and 
one  individual.  All  comments  received 
haveijcen  considered  in  formulating  this 
final  rule. 

AH  letters  of  commerrt  received 
recommended  that  the  Tinian  monarch 
not  be  removed  from  the  List  of 
Endangered  and  Threatened  Wildlife, 
fetft  insteBd  be  reclessifred  to  threatened 
Status.  The  reasons  for  this 
reoommendation  were  a«  foUows: 

{J)Tbe  recent,  aocMtentsl  mtroductron 
of  a  psyllid  insect  that  is  causing  the 
defoliation  of  the  Leucaena  shrub  on  the 
island.  This  slirub,  wliich  covers  more 
than  70%  of  the  lamd  area  of  Tniian,  is 
the  only  habitat  for  the  monarch.  The 
long  term  effect  of  the  insect  is  presently 
unknown, 

(2)  The  monarch  is  Found  only  on 
Tinian,  an  island  of  about  39  square 
miles  in  area.  There  are  no  other  natural 
or  captive  papula tions  that  could  act  as 
a  ireserve  should  there  be  a  rapid  and 
sustained  decline  in  the  population  on 
this  small  island. 

(3)  As  boat  andplane  traffic  between 
Tinian  and  Guam  increases  (as  a  result 
of  increased  military  and  civilian 
development),  the  accidental,  passive 
rntroductjon  of  the  brown  tree  snake 
from  Guam  becomes  a  greater  Ihneat. 
This  snake  appears  tobave  caused  the 
extirpation  or  near  eradication  of  many 
native  birds  on  Guam. 

Summaiy  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  agrees  with  the 
recommendations 'Of  the  commentors 
and  has  determined  that  the  Tinian 
monarch  should  be  reclassified  as  a 
threatened  species,  rather  than  delisted 
as  originally  proposed.  Procedures  found 
at  section  4(a)(1)  of  the  Act  and 
regulations  (.=50  CFR  Part  424) 
promulgated  to  implement  those 
provisions  were  followed.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 


appftcafronto  the  Tinian  monarch 
(Monarcha  takatsukasa^  are  as 
foflows: 

A.  ThePneeent'Or  Threatened 
Deaiructron.  Modidcaticm,  or 
CurtoJdnientiof/ts.fiieh/iat  orJiange 

Since  the  poblicatron  nf  fhe  piuposed 
rule,  and  exotrc  psyTHd  insect 
[Ifeteropeyflasip.)  has  readred  several 
■of  the  Mariana  Isilands.  incltrding  Ttnian. 
EssenhaFly  all  ctf  the  Leucaena  scnrb 
habitat  on  Tinian  is  Trtfested  with  the 
insect,  which  rs  causing  the  near-total 
de^^dhationolf  the  plant.  This  habitat 
makes  Tip  mare  than  70%  of  Ihe  land 
area  of  Tmisnand  is  the  only  hatbitat  for 
the  monarch.  The  long  term  effect  of  the 
insect  a(t -present  is  unknown.  "Should  the 
Z,eucoei7o  not  recover,  then  aggressive 
weeds,  suoh  as  Chramoloena  odarota 
and  Operculma  veiftricosa.  wifl  move 
into  tbe  area,  prechiding  regeneration  of 
iheiLevcQe/KJ-m  native  forest.  The 
moiwrcih  isa  forest  dweller,  and.  if  the 
Leucaena  is  Tep\aGed  by  vegetation  such 
as  these  «ve«d8,  Its  poputlation  may  be 
greatly  peduoed. 

B.  OverutilizaUon  for  Commercial, 
Recreational,  Scientafic,  or  Educational 
Purposes 

The  Monaroh  iis  a  small  song  bird  and 
is  not  threatened  by  oraought  for 
commercial,  recreational,  scientific,  or 
educational  purposes. 

C.  Disease  or  Predatian 

There  are  no  known  disease  or 
predafcion  problems  on  Tinian.  There  is 
concern,  as  there  is  for  all  islands  in 
Micronesia,  that  disease  or  predators 
might  someday  be  introduced  and  pose 
a  threat.  On  Guam  in  the  southern 
Mariana  Islands,  all  native  forest  birds 
have  been  disappearing  over  the  last  20 
years.  This  decline  appears  to  be  due  to 
an  introduced  predator,  the  brown  tree 
snake,  or  other  factors  that  areinow 
being  investlgafed.  With  the  military 
becoming  more  active  in  training 
exercises  on  Tinian,  the  chance  of  an 
accidental  introduction  from  Guam  to 
Tinian  of  Ihis  secretive,  nocturnal  snake 
has  increased.  The  principal  potential 
source  for  introducing  the  snake  on 
Tinian  is  the  U.S.  military.  The 
Department  of  Defense  is  working  with 
the  Service  towards  the  control  of  the 
snakes  of  Guam,  particularly  around 
transport  cerrters  (docks  and  airfields). 
The  Service  is  actively  investigating 
methods  of  controlling  the  snakes  on 
Guam,  in  part  .to  reduce  the  threat  of 
introduction  to  the  other  islands  in  this 
area  of  the  Pacific.  At  present,  however, 
nearly  all  bird  species  on  Tinian  appear 
to  have  healthy  populations  and  are  not 
known  to  be  affected  by  serious  disease 


or  predalion  problems,  although  the 
potential  threat  j^mains. 

D.  liie  biadequacy  trfExistir^ 
ReguiaJory  Mechanisms 

The  monarch  is  presently  protected  by 
the  Commonwealth  of  the  Northern 
Marianas  Fish  and  Game  Law.  as  well 
as  the  U.S.  Endangered  Species  Act. 
There  are  few,  if  any,  enforcement 
problems,  since  the  monarch  is  not 
barvestedfor  commerciaJl,  recreational, 
or  cftherpui  puses.  Perhaps  more 
important  than  regulations  specifically 
protecting  the  monarch  are  laws  that 
protect  the  overall  integrity  of  the  island 
eoesystem,  -such  as  ^arantine  laws. 
Quarantine  regtriations'have  been 
promulgated  and  are  enforced  by  the 
Cofrrmanwealthigovemmenl  at  airports 
and  parts  of  efftr^.  The  U.S.  military  is 
self-regulatorj',  and  enforces  its  own 
quarantine  i<egulBtions. 

E.  Other  Natural  or  Manmade  Faotors 
Affecting  its  Continued  Existence 

The  small  size  of  the  island  (39  square 
miles)  and  the  limited  distribo-tion  of  the 
bn^  are  potential  threats  (o  its 
coittinued  exislenoe.  The  monarch  is 
endemic  to  the  4&land  of  Tinian  and. 
therefore,  natural  populations  are  found 
nowhere  el»e  on  earth.  Currently  there 
are  no  captive  or  transplanted 
populations  of  the  species  nor  are  there 
any^ans  to  estabhsh  any.  in  the  event 
of  a  rapid  and  sustained  decline  «f  the 
Tinian  population,  there  is  ne  gene  pool 
reserve. 

The  Servioe  has  carefully  assessed  the 
best  scientific  and 'commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  thisjnile 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify  the 
Tinian  monarch  as  a  threatened  specres. 
Tills  new  classification  reflects  the 
recovery  of  the  monarch  from  its 
formerly  depleted  numbers  following 
World  Warll,,and.  at  the  same  time, 
acknowledges  the  potential  imminent 
threat  posed  by  the  psyllid  insect  and 
the  brown  tree  snake.  See  the  following 
"Critical  Habitat"  section  for  a 
discussion  of  why  critical  habitat  isACHt 
being  designated  at  this  time. 

Critical  Habitat 

Section  4(tt)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Such  a  determination  would  result  in  no 


10892  Federal  Register  /  Vol.  52.  No.  65  /  Monday,  April  6.  1987  /  Rules  and  Regulations 


known  benefit  to  the  species.  About 
two-thirds  of  the  island  has  been  leased 
to  the  Navy,  including  the  majority  of 
the  habitat  occupied  by  the  bird.  The 
Navy  has  conducted  its  own  survey  of 
the  natural  resources  on  the  land  under 
its  management  and  is  aware  of  the 
presence  and  distribution  of  the 
monarch  and  of  its  responsibilities  to 
listed  species  under  the  Act.  Should  any 
other  potential  adverse  threat  develop, 
the  involved  agencies  could  be  informed 
by  means  other  than  a  critical  habitat 
determination. 

Available  Conservation  Measures 

The  Tinian  monarch  is  already  under 
the  protection  of  the  Act  as  an 
endangered  species.  Conservation 
measures  provided  to  species  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  Commonwealth,  and  private 
agencies,  groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  Commonwealth, 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  These 
activities  will  continue  with  this  species 
being  reclassified  to  threatened.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402  (see 
51  FR  19926;  June  3, 1986).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  As  the  Tinian  monarch  is 
presently  listed  as  endangered, 
reclassification  to  threatened  status 
would  result  in  no  modifications  or 
changes  of  on-going  or  future 


management  plans  or  actions  by  any 
Federal  agency. 

TheAct  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to  posses, 
sell,  deliver,  carry,  transprort,  or  ship  any 
such  yirildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and 
Commonwealth  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  such  permits  are  at  50  CFR 
17.32.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities,  and  for 
zoological  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  iJie  purposes  of  the  Act.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffeeed  if  such  relief  were  not 
available.  Since  the  species  is  already 
protected  by  the  Act  and 
Comitionwealth  law,  no  take  for 
comnlercial  purposes  has  been  allowed, 
and  none  would  be  expected  for  such  a 
smalllbird.  Therefore,  no  hardship 
permits  can  be  issued. 

National  Environmental  Policy  Act 

Th0  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 

PART  17-[  AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below:      j 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Slat.  884:  Pub. 
L.  94-359,  go  Stat.  911:  Pub.  L.  95-632.  92  Slat. 
3751;  Pub.  t.  96-159.  93  Slat.  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq). 

§17.11    (Amended] 

2.  Amend  §  17.n(h),  the  List  of 
Endangered  and  Threatened  Wildlife, 
under  BIRDS,  as  follows:  in  the  "Status" 
column  for  the  entry  "Monarch  Tinian 

.  .  ."  change  to  read  "T"  instead  of  "E" 
and  add  the  number  "261"  under  the 
"When  listed"  column  for  the  same 
species'  entry. 

Dated:  March  24, 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and      i 

Wildlife  abd  Parks. 

|FR  Doc.  87-7527  Filfd  4-3-87;  8:45  am] 
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This  section  -erf  the  FEDERAL  WEQISTEn 
contains  nottoes  to  the  public  of  ttw 
proposed   issuanoe  of   rules  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested   persons  an 
opportunity  to   participate   in   the   rule 
making  ipnor  to   the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULT4IRE 

Agricultural  Marketing  Service 

7CFRPart945 

(Docket  Mo.  AO-15e-A51 

Idaho-Eastern  Oregon  Potato 
Marketing  Order;  necommerufed 
Decision  and  Opportunity  To  RIe 
Written  Exceptions  To  Proposed 
Further  Amendment  of  Martcetirtf 
Agreemeat  and  Order 

agency:  Agricultural  MaAeting  Service, 
USDA. 

ACTION:  Proposed  rule  and  opportunity 
to  file  exceptions. 

SUMMARY:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
anfloMJerfor  potatoes  grown  in  certain 
counties  in  Idalho  andMattieur  Coortty, 
Oregon.  The  proposed  amendments 
would  authorize  the  appointment  by  the 
committee  of  public  advisors,  change  the 
term  of  office  for  committee  membei^  to 
two  years,  and  limit  commtttee  tenure  to 
three  consecutive  iterms.  In  addition,  the 
proposed  annendments  would  change 
nomination  procedures  for  nominating 
committee  members  to  permit 
nominations  by  mail  anJd  allow  use  of 
dates,  other  than  those  specified,  for 
performing  the  procedures  in  the 
nomrnation  process.  Changes  are  also 
proposed  that  would  revise  the  written 
acceptance  procedures  required  of 
persons  appointed  as  committee 
members:  that  would  remove  the  Jimrt 
on  compensation  to  committee 
members:  that  would  remove  the  limil 
on  handler  assessments  by  permitting 
assessments  to  be  charged  or  a  per  unit 
basis;  »nd  that  would  provide  for  a 
larger  operating  reserve  for  excess 
funds,  i^ovtsion  would  also  be  made  for 
periodic  oonttjutaiice  referenda.  All  of 
these  proposed  changes  would  improve 
theoommittee's  operations  and 
procedures. 

DATE:  Wtitten  exceptions  must  kre  filed 
by  ^(toy  6. 1987. 


ADDRESS:  Written  exceptions  should  be 
filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  Room  1077- 
S,  "Washington,  DC  20250.  Four  copies  of 
all  written  ejcceptions  should  be 
submitted,  and  they  «vill  be  .meule 
available  for  public  inspection  during 
regular  business  hours. 
POR  FURTHER  4MFOMMATKM  CONTACT: 
James  M.  Scanlon,  Aoting'Chief, 
Marketing -Order  Administrabon  Branch, 
Fruit  and  Vegetable  (Division,  AMS. 
USDA,  Washir^on,  DC  20250,  phone 
(202)  475-39M. 

SUPW-EWeNTARV  INFORM ATIOM:  Prior 
document  in  this  proceeding — Notice  of 
Hearing  issued  November  8, 1985.  and 
published  in  the  November  1 5, 1985. 
issue  of  the  FMeisol  Register  [50  FR 
47226).  This  administrative  action  is 
governed  by  the  provisions  of  sections 
556  and  5S7  of  Title  5  of  the  United 
States  Code  and  therefore  is  excluded 
from  the  requirements  of  Executive 
Order  12291. 

PrelimlBary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommertded  decision  with  respect  to 
the  proposed  further  amendment  of  the 
Marketing  Agreemenl  and  Marketing 
Order  No.«45,  regulating  the  handling  of 
Irish  potatoes  grown  in  designated 
counties  in  Idaho  and  Malheur  County. 
Oregon,  and  of  the  opportunity  to  file 
written  exoeptiorts  thereto.  In  addition 
to  fames  M.  Scsnlon  w'hose  address  is 
listed  above,  copies  erf  this  decision  also 
may  be  obtained  from  Joseph  C.  Perrin, 
USDA,  AMS.  Green/Wyatt  Federal 
Building,  122eS.W.  Thn-d  Avenue,  Room 
369,  'Portland,  Oregon '97204.  Mr.  Perrin's 
telephone  number  is  (503)  221-2724. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricuhural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.].  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFRPart^K)). 

The  proposed  further  amendment  of 
the  Marketing  Agreement  and  Order  No. 
945  is  based  on  the  record  of  a  public 
hearing  held  in  Pocatdlo,  Idaho, 
pursuant  to  the  provisions  of  the  Act 
and  the  applicable  rules  of  practice  and 
procedure  on  December  10, 1985.  Notice 
of  this  hearing  was  pubHshed  in  tlie 
FedereTHegiMer  on  November  15, 1985 
(50  FR  «7226].  The  Jiotice  of'hearmg 


contained  eight  proposals  submitted  by 
the  Idaho-Eastern  Oregon  Potato 
Committee,  which  operates  under  the 
order.  The  proposals  pertained  to  adding 
a  public  advisor  to  the  committee, 
limiting  the  tenure  of  committee 
members,  changing  the  term  of  ofCce, 
changing  nomrnation  procedures, 
making  changes  in  fiscal  operations,  and 
requhing  periodic  referenda.  The  notice 
also  included  a  proposal  by  the  Fruit 
and  Vegetable  Division.  Agricultural 
Marketing  Service,  USDA,  authorizing  it 
to  make  any  necessary  conformmg 
changes. 

The  Administrator  of  the  Agricultural 
Mafketing  Serx-ice  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.").  As  stated  in  the 
notice  of  hearing,  interested  persons 
were  invited  to  present  evidence  at  a 
hearing  on  the  probable  regulaton,'  and 
informational  impact  of  the  proposed 
ruleion  small  businesses  for  the  purpose 
of  the  RFA. 

The  AgricullLral  Marketing 
Agreement  j\ct  of  3937  (7  U.SjC.  801 
through  674)  requires  the  application  of 
uniform  rules  to  regulated  handlers. 
Since  handlers  cmered  under  M.O.  945 
are  predominantly  small  businesses,  the 
order  itself  is  tailored  to  the  size  and 
nature  of  these  small  businesses.  During 
the  1985-1986  crop  year,  106  handlers 
were  regulated  under  M.O.  945  and 
handled  potatoes  for  fresh  market  with 
an  estimated  crop  value  of  $342  million. 
Given  the  applicable  definition  of  a 
small  business  ooncern  (i.e.,  for 
purposes  of  review  pursuant  to  the 
Regulatory  Flexibility  Act.  an 
agricultural  services  firm  with  average 
annual  receipts  not  exceeding 
$3,500,000),  almost  all  of  the  handlers  of 
potatoes  would  fall  within  that 
defmition.  In  addition,  there  are  about 
2.150  producers  of  potatoes  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Smafl  Business  Administration  (03  CFR 
121.2)  as  those  ihaving  average  annual 
gross  annual  revenues  for  the  last  three 
years  of  less  than  $100,000.  The  majority 
of  handlers  and  producers  may  be 
classified  as  small  entities. 

The  proposed  amendments  to  the 
agreement  and  order  include  provisions 
pertaintng  to  operations  oTfhe 
committee  (tenure  and  periodic 
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referenda)  which  will  provide  more 
frequent  opportunity  for  producer  votes 
and  opportunity  for  a  broader  based 
representation  on  the  committee.  The 
addition  of  a  public  advisor  would 
formalize  the  current  practice  of 
providing  consumer  input  to  committee 
deliberations.  This  would  provide  the 
committee  with  information  on 
consumer  or  non-industry  related 
concerns  with  respect  to  the  operation 
of  the  order.  The  change  in  the  term  of 
office  from  one  to  two  years  would 
provide  continuity  for  committee 
operations,  since  only  half  of  the 
members  would  be  selected  in  a  given 
year.  The  change  proposing  that 
committee  nominations  could  be  held  by 
mail  would  have  a  positive  impact  on 
small  businesses.  Production  area 
growers  and  handlers,  could  avoid 
spending  up  to  a  day  in  travel  and 
attending  nomination  meetings,  allowing 
them  to  spend  the  time  and  resources 
saved  at  their  farms  or  businesses. 
These  changes  are  designed  to  enhance 
the  administration  and  functioning  of 
the  marketing  agreement  and  order  and 
would  have  negligible,  if  any,  economic 
impact  on  small  businesses. 

The  proposed  change  that  would 
allow  the  committee  to  recommend 
increased  reimbursement  to  members 
attending  meetings  would  impact  on 
growers  and  handlers  in  a  positive  way. 
Increased  reimbursement  to  members 
would  be  defrayed  through  assessments 
on  all  handlers.  However,  program 
operations  benefit  all  handlers  and 
growers  and  it  is  appropriate  to  provide 
a  minimum  level  of  compensation  to 
members  who  serve  in  the  industry's 
general  interest. 

The  proposed  change  to  allow  the  rate 
of  assessment  to  be  based  on  other  than 
a  fixed  amount  per  carlot  and  to  allow  a 
reserve  of  approximately  one  year's 
budgeted  expenses  would  improve  the 
financial  operations  of  the  agreement 
and  order  and  not  adversely  impact  on 
small  business.  These  changes  would 
provide  for  more  efficient  funding  of 
order  operations  and  activities.  Fresh 
potato  shipments  have  stabilized  in 
recent  years  and  the  current  maximum 
rate  specified  will  not  be  sufficient  to 
properly  fund  committee  operating  costs 
in  future  years.  Moreover,  the  current 
reserve  limitation  has  required  the 
committee  to  refund  small  amounts  of 
money  to  handlers  at  comparatively 
high  cost.  Authorization  of  a  larger 
reserve  should  eliminate  these 
expenses. 

Finally,  the  proposed  amendments  to 
the  order  would  have  no  significant 
impact  on  small  businesses' 


recordkeeping  and  reporting 
requireBients. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are:  (1) 
Whether  specific  authority  should  be 
provided  for  the  appointment  of  a  public 
advisor  or  advisors  to  the  committee;  (2) 
whether  the  term  of  office  for  committee 
members  and  alternates  should  be 
changed  to  two  years,  whether  the  terms 
should  be  staggered,  and  whether  tenure 
on  the  committee  should  be  limited  to 
three  consecutive  terms;  (3)  whether  the 
procedure  for  nominating  members  and 
alternates  to  the  committee  should  be 
changed  to  allow  nominations  by  mail, 
and  to  allow  flexibility  in  the  date 
nominartions  are  made;  (4)  whether  the 
required  written  acceptance  by  persons 
appointed  as  committee  members  or 
alternates  should  be  replaced  by  a 
written  statement  of  willingness  to  serve 
by  nonanees;  (5)  whether  increased 
payments  for  expenses  and 
compensation  of  committee  members 
and  alternates  should  be  allowed;  (6) 
whether  the  $1.00  per  carload  maximum 
rate  for  handler  assessments  should  be 
removed  and  assessments  be  permitted 
on  a  per  unit  basis;  (7)  whether  the 
provision  for  a  reserve  fund  should  be 
changed  to  allow  a  larger  operating 
reserve;  (8)  whether  periodic 
continuance  referenda  should  be  held  on 
the  order;  and  (9)  whether  any  minor 
administrative  and  conforming  changes 
should  be  made  to  the  order  if  any  of 
these  proposals  were  to  become 
effective. 

Findings  and  Conclusions 

The  Findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  adduced  at  the  hearing  and 
the  record  thereof,  are  as  follows: 

(1)  "Hie  Idaho-Malheur  County, 
Oregon  potato  marketing  agreement  and 
order  piereinafter  collectively  referred 
to  as  tke  "order")  should  be  amended  to 
authorize  one  or  more  public  advisors 
appointed  by  the  committee.  Since  1980, 
the  committee  has  appointed  a  public 
advisor  under  its  general  duties 
authorizing  it  to  appoint  such 
employees,  agents,  and  representatives 
as  it  deems  necessary.  This  proposal 
would  formalize  under  the  marketing 
order  procedures  for  appointing  such 
persons. 

To  effectuate  such  a  change.  §  945.20 
"Establishment  and  membership"  of  the 
current  order  should  be  revised  to 
authorize,  upon  recommendation  of  the 
committee,  one  or  more  nonvoting 
public  advisors.  Because  the  public 
intereit  is  to  be  observed  in  actions 
taken  under  marketing  orders,  the 


interests  of  all  groups  including  growers, 
handlers,  and  consumers  should  be 
considered.  While  all  committee 
meetings  are  open  to  the  public,  until  the 
appointment  of  the  public  advisor  there 
was  little  direct  participation  by 
consumers.  Record  evidence  indicates 
the  public  advisor  could  continue  to 
improve  the  exchange  of  information 
and  viewpoints  between  industry 
members  and  the  public.  A  proponent 
witness  indicated  that  the  industry 
likely  would  continue  to  benefit  from  the 
judgment  and  knowledge  that  a  public 
advisor  could  contribute  to  industry 
decisions. 

To  implement  the  appointment  of  the 
public  advisor.  §  945.20  should  be 
amended  by  adding  authority  for  the 
appointment  of  a  public  advisor.  Record 
evidence  indicates  that  the  public 
advisor(s)  should  not  be  engaged  in  the 
commercial  production  of  any 
agricultural  product  nor  in  the 
commercial  buying,  grading,  or 
processing  of  such  products,  except  as  a 
consumer.  The  public  advisors(s)  also 
should  not  be  officers,  directors,  or 
employees  of  any  firm  engaged  in  such 
activities.  Also,  the  public  advisors' 
position  should  be  able  to  devote 
sufficient  time  and  express  a  willingness 
to  attend  committee  functions  and  to 
familiarize  themselves  with  the 
practices  and  economics  of  the  potato 
industry.  They  should  be  residents  of  the 
production  area  so  participation  would 
be  more  convenient  and  travel  costs 
could  be  held  to  a  minimum.  The  public 
advisor(s)  should  be  appointed  by  the 
committee  In  accordance  with 
administrative  rules  which  should 
indicate  the  qualification  requirements 
and  the  procedure  by  which  the 
committee  will  receive  names  of 
candidates. 

Record  evidence  shows  that  the  public 
advisor's  expenses  and  compensation 
would  be  determined  by  the  committee 
and  set  forth  in  the  committee  by-laws. 
Expenses  and  compensation  could  be 
set  at  the  same  or  different  levels  than 
for  the  committee  members.  Such 
expenses  and  compensation  should  be 
reasonable.  The  record  shows  that  the 
expenses  and  compensation  of  public 
advisors  should  be  paid  from  committee 
funds,  while  such  advisors  are  carrying 
out  duties  requested  by  the  committee. 
Such  duties  could  include  serving  on 
subcommittees  and  special  projects 
helping  to  establish  meaningful  dialogue 
between  the  industry  and  consumers. 

(2)  Section  945.21  "Term  of  office  " 
should  be  amended  to  authorize  a  two- 
year  term  rather  than  the  present  one- 
year  term,  to  stagger  the  terms  of  office 
so  that  approximately  one-half  of  the 
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members  are  selected  each  year,  and  to 
limit  the  tenure  of  the  committee 
members  and  alternates  to  three 
consecutive  terms.  The  record  indicates 
two-year  staggered  terms  would  be 
more  efficient  and  provide  better 
continuity.  A  two-year  term  would 
enable  a  member  to  become  more 
familiar  with  his/her  duties  and  to  more 
effectively  participate  in  committee 
activities.  Staggered  terms  would  be 
provided  to  ensure  that  at  least  half  of 
the  members  would  be  experienced  in 
committee  operations,  thus  avoiding  the 
possibility  of  a  committee  consisting 
entirely  of  inexperienced  new  members. 

The  notice  of  hearing  provided  that 
the  new  procedures  would  be  instituted 
in  1986.  This  provision  has  been  revised 
in  the  proposal  since  that  date  has 
passed.  One  method  of  initially 
accomplishing  this  staggering  of  terms 
would  be  to  consecutively  number  the 
committee  positions  starting  with 
producer  members  for  Districts  1,  2,  and 
3,  followed  by  handler  members  in 
similar  order.  Members  in  even- 
numbered  positions  would  serve  a  term 
ending  in  even-numbered  years,  and 
members  in  odd-numbered  positions 
would  serve  a  term  ending  in  odd- 
numbered  years.  The  initial  terms  may 
have  to  be  adjusted  so  that  staggering  of 
terms  may  be  accomplished.  Thereafter, 
all  members  and  alternates  would  serve 
full  two-year  terms. 

The  term  of  office  currently  begins  on 
June  1,  but  the  record  indicates  that  the 
committee  should  have  the  authority  to 
recommend  and  the  Secretary  to 
approve  a  different  beginning  and 
ending  date.  This  would  provide 
flexibility  to  align  committee  terms  with 
future  changes  which  might  occur  in  the 
marketing  of  production  area  potatoes 
or  in  committee  operations. 

It  is  the  Department's  view  that  a  limit 
on  tenure  improves  representation  on 
marketing  order  committees  by  allowing 
for  different  and  more  contemporary 
ideas,  and  will  be  beneficial  to  the 
committees  operation.  The 
Department's  goal  is  to  encourage  and 
foster  to  the  maximum  extent  possible 
broad  based  participation  by  all 
members  of  the  regulated  community  in 
the  administration  of  the  marketing 
order.  This  objective  is  best  met  by  such 
a  limitation.  The  proponents  testified 
that  a  tenure  limitation  would  improve 
representation  and  would  be  beneficial 
to  the  operation  of  the  committee. 

This  change  is  consistent  with  the 
Secretary's  1982  "Guidelines  For  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  which  provide  for 
limiting  committee  tenure  of  members 
and  alternates.  The  Department's  policy 
pursuant  to  the  guidelines  is  that  a 
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committee  member's  consecutive 
service  be  limited  to  a  total  of  six  years. 

Therefore,  it  is  proposed  the  order 
should  be  amended  to  limit  tenure  of 
members  and  alternates  to  three  full 
consecutive  terms.  Any  member  or 
alternate  member  becomes  ineligible  to 
serve  on  the  committee  after  having 
served  three  full  consecutive  terms.  Any 
member  or  alternate  member  could 
again  become  eligible  to  serve  on  the 
committee  by  not  serving  on  the 
committee  for  one  full  term  as  either  a 
member  or  alternate  member. 

The  hearing  record  also  indicates  that 
the  Secretary  should  retain  the  authority 
to  exempt  an  individual  from  the  tenure 
limitation  if  the  position  would 
otherwise  remain  vacant  for  lack  of 
eligible  nominees  or  eligible  persons 
willing  to  serve.  Nevertheless,  it  would 
seem  clear  that  such  an  exception  would 
be  made  only  in  special  and  unusual 
circumstances  and  should  not  be 
expected  as  a  matter  of  course. 

(3)  Section  945.25  "Nominations" 
should  be  amended  to  provide  for  the 
use  of  mail  balloting  as  an  alternative 
method  of  conducting  nominations. 
Record  evidence  supports  the  need  for 
this  alternative.  In  some  portions  of  the 
production  area  the  producers  and 
handlers  are  widely  scattered  and 
comparatively  few  in  number.  For 
example.  District  No.  3  covers  such  a 
large  area  that  many  growers  or 
handlers  have  to  travel  several  hundred 
miles  to  attend  nomination  meetings, 
and  it  has  been  difficult  to  obtain 
adequate  industry  participation.  Under 
such  circumstances  a  mail-ballot 
nominating  procedure  would  broaden 
the  opportunity  for  industry  members  to 
be  involved  in  the  selection  of  their 
representatives.  The  evidence  further 
indicates  that  the  committee  should 
recommend,  and  the  Secretary  establish, 
rules  for  the  conduct  of  such 
nominations.  One  possible  nomination 
procedure,  suggested  at  the  hearing, 
would  be  for  the  committee  to  obtain 
producer  nominee  names  from  growers' 
organizations  or  individual  growers.  A 
ballot  containing  such  nominees,  plus 
space  for  a  write-in  vote,  could  be 
mailed  to  all  known  producers  in  that 
district.  A  confidential  ballot  procedure 
should  be  followed  with  the  vote  count 
verified  by  an  impartial  person  such  as  a 
county  agent  or  a  field  representative  of 
the  U.S.  Department  of  Agriculture.  The 
name  of  the  person  receiving  the  highest 
number  of  votes  for  each  position  would 
be  submitted  to  the  Secretary  for 
selection. 

The  order  should  also  be  amended  to 
authorize  the  Secretary  to  change  the 
dates  by  which  nomination  meetings 
must  be  held  and  a  nomination  report  be 


received.  The  evidence  shows  that  in  the 
event  that  a  mail  ballot  procedure  is 
recommended  by  the  committee  and 
approved  by  the  Secretary,  it  may  be 
necessary  to  adjust  the  dates  for 
nomination  meetings  and  the  receipt  of 
nomination  reports. 

(4)  Section  945.27  "Acceptance  " 
should  be  amended  to  allow  nominees 
to  substitute  a  document  signifying  their 
willingness  to  serve  on  the  committee 
for  an  acceptance  letter  filed  after 
appointment.  Each  nominee  currently 
completes  a  background  information 
form  prior  to  selection  and  signs  a  letter 
of  acceptance  within  10  days  of 
selection  by  the  Secretary.  Record 
evidence  indicates  the  proposed  change 
would  permit  one  document  to  serve 
both  purposes,  thus  eliminating  an 
unnecessary  paperwork  burden. 
Although  a  written  acceptance  or 
willingness  to  serve  would  still  be 
required,  it  could  be  completed  at  an 
earlier  time  when  nominee  background 
information  is  given  to  the  Secretary. 
The  proposed  change  could  thus 
improve  and  streamline  current 
nomination  procedures. 

(5)  Section  945.31  "Expenses  and 
compensation"  should  be  amended  to 
delete  the  $10  per  day  limit  on 
compensation  to  members  and 
alternates  while  performing  committee 
duties.  Compensation  is  intended  to  at 
least  partially  offset  costs  such  as  those 
incurred  by  members  in  having  someone 
take  their  places  at  their  farms  or 
businesses  while  they  are  away  on 
committee  business.  The  limit,  which 
was  set  25  years  ago,  is  no  longer 
realistic.  The  cost  of  paying  someone 
sufficiently  skilled  to  assume  the 
management  functions  of  the  member 
during  his/her  absence  is  many  times 
the  current  limit  of  $10  per  day.  Record 
evidence  shows  the  committee  should 
be  authorized  to  recommend  and  the 
Secretary  approve  a  rate  of 
compensation  belter  suited  to  current 
circumstances. 

(6)  Section  945.42  "Assessments" 
should  be  amended  to  remove  the 
current  $1  per  carload  limit  on 
assessments.  Since  railcar  capacities 
have  increased  significantly  since  this 
limit  was  set — more  than  a  quarter  of  a 
century  ago — and  the  load  per  car  may 
vary  greatly,  it  has  become  impractical 
to  base  the  assessment  on  a  fixed  rate 
per  carload.  Committee  operating  costs 
have  continued  to  rise  over  the  years 
along  with  the  cost  of  living  and 
presumably  will  continue  to  do  so. 
However,  total  fresh  shipments  have 
tended  to  stabilize  during  the  past  six 
years  at  an  annual  average  of  slightly 
more  than  20  million  hundredweight. 
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Thus,  assessment  income  under  the 
present  authority  is  declining.  Record 
evidence  indicates  that  the  current 
maximum  assessment  rate  of  $1  per 
carload  will  not  be  sufficient  to  properly 
fund  committee  expenses  for  future 
administration  of  the  order.  Therefore, 
the  evidence  supports  providing 
authority  to  establish  an  assessment  on 
a  unit  basis  as  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(7)  Section  945.44  "Excess  funds" 
should  be  amended  to  authorize  funds  in 
excess  of  expenses  to  be  placed  in  an 
operating  reserve  not  to  exceed 
approximately  one  fiscal  period's 
budgeted  expenses.  The  order 
authorizes  the  committee  to  set  aside 
excess  funds  in  a  reserve  to  be  used  for 
specific  purposes.  Such  funds  may  be 
used  to  allow  the  committee  to  function 
at  the  beginning  of  a  season  prior  to  the 
time  assessment  income  is  available  or 
to  cover  any  deficits  during  a  fiscal 
period  in  which  assessment  income  is 
not  sufficient  to  cover  expenses.  In  order 
that  reserve  funds  not  be  accumulated 
beyond  a  reasonable  amount,  however, 
the  reserve  is  limited  to  a  half-year's 
expenses.  Record  evidence  indicates  the 
current  authority  to  have  a  reserve  no 
larger  than  half  a  year's  expenses  has 
caused  several  problems.  The  committee 
in  past  seasons  has  had  to  make 
comparatively  insignificant  refunds  to 
handlers,  at  a  comparatively  high 
administrative  cost,  when  the  end  of 
season  reserve  exceeded  the  authorized 
limit.  Record  evidence  indicates  it  is  not 
the  intent  of  the  committee  to  maintain 
the  operating  reserve  at  the  maximum 
level  authorized  by  the  proposal.  It  is 
deemed  more  desirable  to  set  a  goal  of 
approximately  three-fourths  of  one- 
year's  operating  expenses  with  the 
flexibility  to  move  above  or  below  this 
level  as  the  volume  of  shipments  varies. 
Record  evidence  shows  that  when  the 
one-half  year  limit  was  put  into  effect 
significant  quantities  of  potatoes  were 
shipped  during  the  summer  and  early 
fall  months.  This  is  no  longer  true.  Most 
shipments  now  are  from  late  fall  through 
spring.  As  a  result,  assessment  income 
during  the  summer  and  early  fall  months 
is  quite  low;  and  during  this  period 
committee  expenses  usually  exceed 
assessment  income.  Record  evidence 
indicates  that  increasing  the  allowable 
level  for  the  operating  reserve  could 
alleviate  these  problems  by  use  of 
reserve  funds  to  offset  expenses  until 
assessment  income  is  adequate. 

(8)  The  order  should  be  amended,  as 
hereinafter  set  forth,  to  require 
referenda  to  be  held  relative  to  the 
continuance  of  the  order  every  six  years. 


The  Secretary  of  Agriculture  has 
determined  that  continuation  referenda 
are  an  effective  means  for  ascertaining 
whether  growers  favor  continuation  of 
marketing  order  programs.  Currently  the 
order  and  the  Act  provide  that  the 
Secretary  shall  terminate  the  program  if 
a  majority  of  all  producers  favor 
termination  and  such  majority  produced 
more  than  50  percent  of  the  commodity 
for  market.  Since  less  than  50  percent  of 
all  producers  usually  participate  in  a 
referendum,  it  is  difficult  to  determine 
producer  support  for  termination  of  an 
order.  Thus,  in  order  to  provide  a  basis 
for  determining  whether  producers  favor 
continuance  of  the  order,  a  new 
paragraph  (d)  should  be  added  to 
§  945.83  to  authorize  continuance 
referenda.  Current  paragraph  (d)  should 
be  redesignated  as  paragraph  (e).  The 
resultat  of  such  referenda  should  be 
based  upon  the  same  percentage  of 
support  required  in  section  8c(8)  of  the 
Act  with  respect  to  producer  approval  of 
the  issuance  of  a  marketing  order.  The 
Secretary  would  consider  termination  of 
the  order  if  less  than  two-thirds  of  the 
producers  voting  in  the  referendum  and 
producers  of  less  than  two-thirds  of  the 
volume  of  potatoes  represented  in  the 
referedum  favor  continuance.  However, 
in  evaluating  the  merits  of  continuance 
versus  termination,  the  Secretary  should 
not  only  consider  the  results  of  the 
continuance  referendum  but  also  should 
consider  sll  other  relevant  information 
concerning  the  operation  of  the  order 
and  thte  relative  benefits  and 
disadvantages  to  producers,  handlers, 
and  consumers  in  order  to  determine 
whether  continued  operation  of  the 
order  would  tend  to  effectuate  the 
declared  policy  of  the  Act.  In  this 
regard,  in  the  event  of  an  adverse  vote 
by  producers  in  a  continuance 
referendum,  the  Secretary  may  solicit 
input  from  the  public  through  meetings, 
press  releases,  or  any  other  means.  In 
any  event,  section  8c(16)(B)  of  the  Act 
requires  the  Secretary  to  terminate  the 
order  whenever  the  Secretary  finds  that 
a  majority  of  all  producers  favor 
termination,  and  such  majority  produced 
more  than  50  percent  of  the  commodity 
for  market.  To  be  effective,  termination 
of  the  order  should  be  announced  on  or 
befort  the  last  day  of  the  then  current 
fiscal  period.  This  date  precedes  the 
beginning  of  the  committee's  operation 
for  a  new  fiscal  period  and  is  considered 
to  be  an  appropriate  time  to  wind  down 
the  operations  of  the  order. 

In  addition,  the  Secretary's  1982 
"Guidelines  For  Fruit,  Vegetable,  and 
Specially  Crop  Marketing  Orders" 
provide  for  periodic  referenda  to  allow 
producers  the  opportunity  periodically 


to  indicate  their  support  for  or  rejection 
of  the  order.  It  is  the  position  of  the 
Department  that  periodic  referenda 
ensure  that  the  program  continues  to  be 
accountable  to  the  producers,  obligate 
producers  to  evaluate  their  program 
periodically,  and  involve  them  more 
closely  in  its  operations.  The  record 
evidence  supports  these  goals. 

The  committee's  proposal  provided 
that  the  committee  should  recommend  to 
the  Secretary  within  every  10-year 
period  that  a  referendum  be  conducted. 
It  is  the  Department's  view  that  ten 
years  between  referenda  is  too  long  a 
period  to  insure  that  the  referenda  will 
reflect  producer  support  or  opposition  to 
the  order  in  the  face  of  rapidly  changing 
market  conditions;  and  voting  twice 
during  this  period,  or  each  five  years, 
would  be  costly  and  administratively 
burdensome  to  both  the  committee  and 
the  Department.  A  referendum  every  six 
years  would  allow  producers  the 
opportunity  to  vote  for  or  against  the 
continuanoE  of  the  order  as  changes 
occur  in  the  industry  yet  would  not  be 
wasteful  of  Department  or  committee 
resources.  For  that  reason,  it  is  proposed 
that  the  order  be  amended  to  provide  for 
periodic  continuance  referenda  to  be 
held  within  each  six  year  period. 

(9)  in  the  November  15. 1985,  Notice  of 
Hearing  the  Department  of  Agriculture 
made  a  proposal  to  authorize  it  to  make 
such  other  changes  as  may  be  necessary 
to  make  the  entire  order  conform  with 
any  amendments  that  may  have  resulted 
from  the  hearing.  None  were  necessary. 

Rulings  on  Briefs  of  Interested  Persons 

At  the  conclusion  of  the  hearing  the 
Administrative  Law  Judge  fixed  January 
21, 1986,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  or  written  arguments  and 
briefs  based  on  the  evidence  received  at 
the  hearing.  None  were  filed. 

General  Findings 

Upon  the  basis  of  the  record  it  is 
found  that; 

(1)  The  findings  hereinafter  set  forth 
are  supplementary  to  the  previous 
findings  and  determinations  which  were 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein  all  of  the  said  prior  findings 
and  determinations  are  hereby  ratified 
and  affirmed; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terKs  and  conditions  thereof,  will 
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tend  to  effectuate  the  declared  policy  of 
the  Act: 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  potatoes  grown 
in  the  production  area  in  the  same 
manner  as,  and  are  applicable  only  to 
persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in,  the  marketing  agreement 
and  order  upon  which  a  hearing  has 
been  held; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivisons  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(5)  The  marketing  agreement  and 
order  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
prescribe,  so  far  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
differences  in  the  production  and 
marketing  of  potatoes  grown  in  the 
production  area;  and 

(6)  All  handling  of  potatoes  grown  in 
the  production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs  or  affects 
such  commerce. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements  and  orders. 
Potatoes,  Idaho,  Oregon. 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

The  following  amendment  of  the 
marketing  agreement  and  order,  as 
amended,  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

1.  The  authority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Slat.  31.  as 
amended:  7  U.S.C.  601-674. 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

The  proposed  amendment,  set  forth 
below,  has  not  received  the  approval  of 
the  Secretary  of  Agriculture. 


Proposal  No.  1 

Add  a  new  §  945.20(d)  as  follows: 

§  945.20    Establishment  and  membership. 

*  *  *  •  • 

(d)  The  committee  may  appoint  such 
public  advisors  as  it  deems  appropriate 
and  determine  the  expenses, 
compensation,  and  define  the  duties  of 
such  advisors.  Each  person  appointed  as 
a  public  advisor  shall  be  a  resident  of 
the  production  area.  Also,  each  shall  at 
the  time  of  appointment  and  during  the 
term  of  office  not  be  engaged  in  the 
commercial  production,  buying,  grading, 
or  processing  of  any  agricultural 
commodity,  except  as  a  consumer,  nor 
shall  such  person  be  a  director,  officer, 
or  employee  of  any  firm  so  engaged. 

Proposal  No.  2 

Revise  §  945.21  to  read  as  follows: 

§  945.21    Tenn  of  office. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  term  of  office  of 
committee  members  and  alternates  shall 
be  for  two  years  beginning  June  1  or 
such  other  date  as  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  term  of  office  of  members 
and  alternates  shall  be  so  determined 
that  approximately  one-half  of  the  total 
producer  and  handler  committee 
membership  shall  terminate  each  year. 

(b)  Committee  members  and 
alternates  shall  serve  during  the  term  of 
office  for  which  they  are  selected  and 
have  qualified  and  continue  until  their 
successors  are  selected  and  have 
qualified:  Except  that  beginning  with  the 
1987  term  of  office,  no  member  or 
alternate  shall  serve  more  than  three  full 
consecutive  terms  without  approval  of 
the  Secretary. 

Proposal  No.  3 

Amend  §  945.25  as  follows: 

(1)  Revise  paragraphs  (a)  and  (c). 

(2)  Redesignate  paragraph  (f)  as 
paragraph  (e). 

(3)  Redesignate  paragraph  (g)  as 
paragraph  (f). 

(4)  Revise  paragraph  (e)  and 
redesignate  it  as  paragraph  (g). 

§  945.25    Nominations. 

***** 

(a)  In  order  to  provide  nominations  for 
producer  and  handler  committee 
members  and  alternates,  the  committee 
shall  hold,  or  cause  to  be  held,  prior  to 
April  1  of  each  year,  or  such  other  date 
as  the  Secretary  may  designate,  one  or 
more  meetings  of  producers  and  of 
handlers  in  each  district  to  nominate 
such  members  and  alternates;  or  the 
committee  may  conduct  nominations  by 
mail  in  a  manner  recommended  by  the 


committee  and  approved  by  the 

Secretary. 

***** 

(c)  At  least  one  nominee  shall  be 
designated  for  each  position  as  member 
and  for  each  position  as  alternate 
member  on  the  committee. 

***** 

(g)  Nominations  shall  be  supplied  to 
the  Secretary  in  such  manner  and  form 
as  the  Secretary  may  prescribe,  not  later 
than  May  1  of  each  year,  or  such  other 
date  as  the  Secretary  may  specify. 

Proposal  No.  4 

Revise  S  945.27  as  follows: 

§  945.27    Acceptance. 

Any  person  nominated  to  serve  on  the 
committee  as  a  member  or  as  an 
alternate  shall  qualify  by  filing  a 
statement  of  willingness  to  serve  with 
the  Secretary. 

Proposal  No.  5 

Revise  §  945.31  to  read  as  follows: 

§945.31     Expenses. 

Committee  members  and  alternates 
shall  be  reimbursed  for  reasonable 
expenses  necessarily  incurred  by  them 
in  the  performance  of  their  duties  and  in 
the  exercise  of  their  powers  under  this 
subpart,  and  may  receive  compensation 
at  a  rate  determined  by  the  committee, 
and  approved  by  the  Secretary,  for  each 
day  or  portion  thereof  spent  in 
conducting  committee  business. 

Proposal  No.  6 

Revise  paragraph  (b)  of  §  945.42  to 
read  as  follows: 

§  945.42    Assessments. 
***** 

(b)  Assessments  shall  be  levied  upon 
handlers  at  a  rate  per  unit  established 
by  the  Secretary.  Such  a  rate  may  be 
established  by  the  Secretary  upon  the 
basis  of  the  committee's 
recommendation  or  other  available 
information. 


Proposal  No.  7 

In  §  945.44  revise  the  heading:  delete 
the  introductory  paragraph;  revise 
paragraph  (a)  and  paragraph  (b)  to  read 
as  follows: 

§  945.44    Excess  funds. 

(a)  The  funds  remaining  at  the  end  of 
a  fiscal  period  which  are  in  excess  of  the 
expenses  necessary  for  committee 
operations  during  such  period  may  be 
carried  over  into  following  periods  as  a 
reserve.  Such  reserve  shall  be 
established  at  an  amount  not  to  exceed 
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approximately  one  fiscal  period's 
budgeted  expenses.  Funds  in  such 
reserve  shall  be  available  for  use  by  the 
committee  for  expenses  authorized 
under  §  945.40. 

(b)  Funds  in  excess  of  those  placed  in 
the  operating  reserve  shall  be  credited 
proportionately  against  a  handler's 
operations  of  the  following  fiscal  period, 
except  that  if  the  handler  demands 
payment,  such  proportionate  refund 
shall  be  paid  to  such  handler. 

•  •        •        •        • 

Proposal  No.  8 

Section  945.83  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  945.83    Termination. 

•  *         •         •         * 

(d)  The  Secretary  shall  conduct  a 
referendum  as  soon  as  practicable  after 
July  31, 1992,  and  at  such  time  every 
sixth  year  thereafter,  to  ascertain 
whether  continuance  of  this  order  is 
favored  by  potato  producers.  The 
Secretary  may  terminate  the  provisions 
of  this  order  at  the  end  of  any  fiscal 
period  in  which  the  Secretary  has  found 
that  continuance  of  this  order  is  not 
favored  by  producers  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  potatoes  in  the 
production  area.  Termination  of  the 
order  shall  be  effective  only  if 
announced  on  or  before  July  1  of  the 
then  current  fiscal  period. 

•  •         ♦         •         ■ 

Signed  al  Washington.  DC,  on  March  27, 
1987. 

].  Patrick  Boyle. 
Administrator. 

[FR  Doc.  87-7431  Filed  4-3-87:  8:45  am) 
BILUNG  COOE  MKMM-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart8  4,  11,  and  375 

[Oocitet  No.  RM87-«-0001 

Fees  for  Hydroelectric  Project 
Applications  to  Reimburse  Fish  and 
Wildlife  Agencies 

March  30. 1987. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Proposed  rule;  correction. 

summary:  On  March  11, 1987.  the 
Federal  Energy  Regulatory  Commission 
issued  a  Notice  of  Proposed  Rulemaking 


in  Docket  No.  RM87-e-000.  This  notice 
add  as  item  omitted  from  that  notice  of 
proposed  rulemaking. 
FOR  RIHTHER  INFORMATION  CONTACT: 
Robert  C.  Fallon,  Rulemaking  and 
Legislative  Analysis,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  (202)  357-8540. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
issued  a  notice  of  proposed  rulemaking 
in  Docket  No.  RM87-6-000  on  March  11, 
1987,  52  FR  8463  (March  18, 1987).  The 
notice  of  proposed  rulemaking 
established  fees  to  be  paid  by  an 
applicant  for  a  hydroelectric  project  that 
is  required  to  meet  terms  and  conditions 
set  by  the  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service  and 
state  fish  and  wildlife  agencies.  That 
notice  inadvertantly  omitted  a  person  to 
contact  concerning  this  rulemaking. 
Therefore,  the  following  information  is 
added  in  FR  Doc.  87-5682  appearing  on 
page  8463  in  the  issue  of  March  18, 1987: 

On  page  8463  column  three,  after  the 
address  to  send  filings  concerning  this 
docket  and  before  the  introduction  to 
the  notice  of  proposed  rulemaking  insert 
the  following: 

FOR  FURTHER  INFORMATION  CONTACT: 

Grace  Kim,  Hydroelectric  Licensing, 

Office  of  the  General  Counsel,  Federal 

Energy  Regulatory  Commission,  825 

North  Capitol  Street  NE.,  Washington, 

DC  20426,  (202)  357-5768. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-7476  Filed  4-3-87:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  733 

Petition  to  Initiate  Rulemaldng  on 
Surface  Coal  Mining  and  Reclamation 
Operations— Permanent  Regulatory 
Program;  Procedures  for  Evaluating 
State  Programs,  Substituting  Federal 
Enforcement  of  State  Programs  and 
Withdrawing  Approval  of  State 
Programs 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTK}n:  Notice  of  decision  on  petition 

for  rulemaking. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  making  available  to  the  public  its  final 


decision  oa  a  petition  for  rulemaking 
from  ten  citizens'  organizations.  The 
petitioners  requested  that  OSMRE 
amend  existing  regulations  concerning 
procedures  for  evaluating  State 
programs,  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State 
programs.  On  April  1, 1987,  the  Director 
made  a  decision  to  deny  the  petition. 

ADDRESS:  Copies  of  the  petition,  and 
other  relevant  materials  comprising  the 
administrative  record  of  this  petition  are 
available  for  public  review  and  copying 
at  OSMRE,  Administrative  Record, 
Room  5315, 1100  'L'  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Arthur  W.  Abbs,  Chief,  Division  of 
State  Program  Assistance,  Office  of 
Surface  Vfining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 
NW.,  Washington,  DC  20240;  Telephone: 
(202)  343-5351. 

SUPPLEMENTARY  INFORMATION: 
L  Petition  for  Rulemaking  Process 

Pursuant  to  section  201(g)  of  the 
Surface  Mining  Control  and  Reclamation 
Act,  any  person  may  petition  the 
Director  of  OSMRE  for  a  change  in 
OSMRE's  regulations.  Under  the 
applicable  regulations  for  rulemaking 
petitions,  30  CFR  700.12,  if  the  Director 
determines  the  petition  has  a  reasonable 
basis,  he  shall  publish  notice  in  the 
Federal  Register  seeking  comments  on 
the  petition  and  the  Director  may  hold  a 
public  hearing,  conduct  and 
investigation,  or  take  other  action  to 
determine  whether  the  petition  should 
be  granted.  If  the  petition  is  granted,  the 
Director  initiates  a  rulemaking 
proceeding.  If  the  petition  is  denied,  the 
Director  notifies  the  petitioner  in  writing 
setting  forth  the  reasons  for  denial. 
Under  §  700.12(d).  the  Director's 
decision  constitutes  the  final  decision  of 
the  Department  of  the  Interior. 

II.  Petition  Submitted  by  Ten  Citizens' 
Organizations  on  Noveml>er  13, 1985 

On  NoTember  13, 1985,  OSMRE 
received  a  petition  submitted  by  ten 
citizen's  organizations  to  amend 
OSMRE's  existing  regulations  under  30 
CFR  Part  733  concerning  procedures  for 
evaluating  State  programs,  substituting 
Federal  enforcement  of  State  programs 
and  withdrawing  approval  of  State 
programs. 

The  petitioners  are:  The  Dakota 
Resource  Council.  Environmental  Policy 
Institute,  Illinois  South  Project,  Legal 
Environmental  Assistance  Foundation, 
Northern  Plains  Resource  Council, 
Powder  River  Basin  Resource  Council, 


Public  Lands  Institute.  Save  Our 
Cumberland  Mountains,  Western 
Colorado  Congress,  and  Western, 
Organiiation  of  Resource  Councils. 

On  January  3. 1986.  OSMRE  published 
on  notice  in  the  Federal  Registw  (51  FR 
272)  requesting  comments  on  the 
petition.  The  comment  period  closed  on 
February  3, 1986.  A  number  of  interested 
parties  requested  that  additional  time  be 
provided  to  submit  comments. 
Therefore,  on  February  4, 1986,  OSMRE 
published  a  second  notice  extending  the 
comment  period  until  March  5, 1986  (51 
FR  4390). 

Subsequently,  as  part  of  its  ongoing 
efforts  to  implement  the  Phase  II  actions 
recommended  in  the  1965  management 
report  of  the  House  Committee  on 
Interior  and  Insular  Affairs.  OSMRE 
held  a  conference  in  Washington,  DC  on 
August  13  and  14. 1986.  The  purpose  of 
the  conference  was  to  have  an  exchange 
of  views  on  two  topics:  (1)  OSMRE's  use 
of  ten-day  notices  and  Federal  notices  of 
violation,  and  (2)  criteria  and 
procedures  for  substituting  Federal 
enforcement  and  withdrawing  approval 
of  a  State  regulatory  program  under 
SMCRA.  OSMRE  published  a  notice  in 
the  Federal  Register  on  July  29, 1986  (51 
FR  27059),  to  announce  its  intent  to 
sponsor  the  conference  and  to  announce 
that  comments  from  the  conference 
would  be  considered  in  OSMRE's 
review  of  the  petition  for  rulemaking. 

Following  the  conference,  OSMRE  on 
September  2, 1986,  extended  the  public 
comment  period  until  September  29, 
1986,  on  the  conference  topics  and  on 
the  portion  of  the  petition  related  to 
substitution  of  Federal  enforcement  and 
withdrawal  of  approval  of  State 
programs  (51  FR  31140).  OSMRE 
received  39  comments  during  the 
comment  periods. 

For  the  reasons  discussed  in  the 
appendix  to  this  notice,  the  Director  is 
denying  the  petition  to  initiate 
rulemaking.  Therefore,  no  further 
rulemaking  action  will  occur. 

The  Director's  letter  to  the  petitioners 
on  this  rulemaking  petition  appears  as  a 
appendix  to  this  notice.  This  letter 
reports  the  Director's  decision  to  the 
petitioners.  It  also  contains  a  summary 
description  of  the  issues  raised  by  the 
petitioners,  a  discussion  of  the 
applicable  statutory  provisions, 
OSMRE's  current  regulatory  program,  an 
analysis  of  the  petitioners'  proposed 
regulatory  changes,  an  analysis  of  the 
petitioners'  reasons  why  the  petition 
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should  be  granted  and  a  discussion  of 

comments  on  the  petition. 

Arthur  W.  Abbs. 

Acting  Assistant  Director.  Program  Policy 

Office  of  Surface  Mining  Reclamation  and 

Enforcement. 

Appendix 

The  Director's  letter  dated  April  1, 
1987,  to  the  petitioners  on  the 
rulemaking  petition  is  as  follows: 
April  1, 1987. 
Ms.  Rose  Sickler. 
Dakota  Resource  Council.  29  Seventh 

Avenue,  West.  Dickenson,  North  Dakota 
58901. 

Dear  Ms.  Sickler  This  letter  is  in  response 
to  the  Septemt>er  3, 1985  petition  for 
rulemaking  submitted  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSMRE)  by  the  Dakota  Resource  Council. 
Environmental  Policy  Institute.  Hlinois  South 
Project,  L«gal  Environmental  Assistance 
Foundation.  Northern  Plains  Resource 
Council.  Powder  River  Basin  Resource 
Council,  Public  Lands  Institute.  Save  Our 
Cumberland  Mountains,  Western  Colorado 
Congress,  and  Western  Organization  of 
Resource  Councils  (petitioners)  requesting 
amendments  to  the  Federal  regulations 
concerning  oversight  of  State  regulatory 
programs. 

On  January  3. 1986,  OSMRE  published  a 
notice  in  the  Federal  Register  (51  FR  272) 
requesting  public  comments  on  the  petition.  A 
number  of  interested  parties  requested  that 
additional  time  be  provided  to  submit 
comments.  Therefore,  on  February  4. 1986. 
OSMRE  published  a  second  notice  extending 
the  comment  period  until  March  S,  1966  (SI 
FR  4390). 

Subsequently,  as  part  of  its  ongoing  efforts 
to  implement  the  Phase  11  actions 
recommended  in  the  1985  management  report 
of  the  House  Committee  on  Interior  and 
Insular  Affairs.  OSMRE  held  a  conference  in 
Washington.  DC,  on  August  13  and  14,  1986. 
The  purpose  of  the  conference  was  to  have 
an  exchange  of  views  on  two  topics:  1) 
OSMRE's  use  of  ten-day  notices  and  Federal 
notices  of  violation,  and  2)  criteria  and 
procedures  for  substituting  Federal 
enforcement  and  withdrawing  approval  of  a 
State  regulatory  program  under  SMCRA. 
OSMRE  published  a  notice  in  the  Federal 
Register  on  July  29, 1986  (51  FR  27059),  to 
announce  its  intent  to  sponsor  the  conference 
and  to  announce  that  comments  from  the 
conference  would  be  considered  in  OSMRE's 
review  of  the  petition  for  rulemaking. 

Following  the  conference,  OSMRE  on 
September  2, 1986,  extended  the  public 
comment  period  until  September  29.  1986.  on 
the  conference  topics  and  on  the  portion  of 
the  petition  related  to  substitution  of  Federal 
enforcement  and  withdrawal  of  approval  of 
State  programs  (51  FR  31140).  OSMRE 
received  39  comments  during  the  comment 
periods. 

For  the  reasons  discussed  in  the  enclosed 
analysis,  I  am  denying  the  ptetition  to  initiate 
rulemaking.  OSMRE  already  has  regulations 
in  place  which  sufficiently  detail  the  criteria 
and  procedures  for  evaluating  State 


regulatory  programs.  The  petitioners  have  not 
persuaded  m«  that  the  issues  that  concern 
them,  previously  considered  in  two 
rulemakings  on  the  same  subject,  warrant 
revision  of  the  regulations.  Therefore,  no 
further  rulemaking  action  will  occur.  As 
provided  in  30  CFR  700.12(d),  my  decision 
constitutes  the  final  decision  of  the 
Department  of  the  Interior. 

I  appreciate  your  interest  in  the  surface 
coal  mining  and  reclamation  program. 

Sincerely, 
)ed.  D.  Christensen, 
Director. 

Enclosure:  (identical  letter  provided  to  9 
other  addressees). 

Identical  letter  provided  to  the  below 
listing: 

Ms.  Suellen  Keiner,  Environmental  Policy 

Institute.  218  D.  Street.  SE..  Washington. 

DC  20003 
Ms.  Melanie  Baise.  Illinois  South  Project, 

116- "A  West  Cherry.  Herrin,  Illinois  62948 
Ms.  Carol  Nickle.  Legal  Environmental 

Assistance  Foundation.  530  South  Gay 

Street.  «204.  Knoxville.  Tennessee  37902 
Mr.  Keith  Powell,  Northern  Plains  Resource 

Council.  419  Stapleton,  Billings.  Montana 

59101 
Mr.  Dan  Flaherty,  Powder  River  Basin 

Resource  Council,  48  North  Main,  Sheridan. 

Wyoming  82801 
Ms.  Carolyn  R.  Johnson,  Public  Lands 

Institute.  286  South  Gilpin  Street.  Denver. 

Colorado  80209 
Ms.  Susan  Williams,  Save  Our  Cumberland 

Mountains.  Box  457,  (acksboro,  Tennessee 

37757 
Ms.  Teresa  Ericson,  Western  Colorado 

Congress,  P.O.  Box  472.  Montrose. 

Colorado  81402 
Mr.  Pat  Sweeney,  Western  Organization  of 

Resource  Councils,  412  Stapleton  Building. 

Billings.  Montana  59101 

Decision  on  Petition  to  Initiate 
Rulemaking  on  Procedures  for 
Evaluating  State  Programs,  Substituting 
Federal  Enforcement  of  State  Programs 
and  Withdrawing  Approval  of  State 
Programs 

Background  on  Petition 

On  November  13. 1985,  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSMRE)  received  a 
petition  to  initiate  rulemaking  submitted 
by  ten  citizens  organizations.  The 
petitioners  proposed  that  OSMRE 
amend  its  regulations  under  30  CFR  Part 
733  concerning  procedures  for 
evaluating  State  programs,  substituting 
Federal  enforcement  of  State  programs 
and  withdrawing  approval  of  State 
programs.  The  petition  was  published  in 
the  Federal  Register  on  January  3, 198b 
(51  FR  272),  and  public  comment  sought 
for  30  days.  On  February  4. 1986,  the 
comment  period  was  extended  for  an 
additional  30  days  (51  FR  4390)  until 
March  5, 1986. 
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Subi><iquently,  as  part  of  its  ongoing 
efforts  to  implement  the  Phase  II  actions 
recommended  in  the  July  1985  report 
prepared  by  the  staff  of  the  Committee 
on  Interior  and  Insular  Affairs  entitled 
"Management  Review  of  the  Office  of 
Surface  Mining",  OSMRE  held  a 
conference  in  Washington,  DC,  on 
August  13  and  14, 1986.  The  purpose  of 
the  conference  was  to  have  an  exchange 
of  views  on  two  topics:  (1)  OSMRE's  use 
of  ten-day  notices  and  Federal  notices  of 
violation,  and  (2)  criteria  and 
procedures  for  substituting  Federal 
enforcement  and  withdrawing  approval 
of  a  State  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  OSMRE 
published  a  notice  in  the  Federal 
Register  on  July  29. 1986  (51  FR  27059),  to 
announce  its  intent  to  sponsor  the 
conference  and  to  announce  that 
comments  from  the  conference  would  be 
considered  in  OSMRE's  review  of  the 
petition  for  rulemaking. 

Following  the  conference,  OSMRE  on 
September  2, 1986,  extended  the  public 
comment  period  until  September  29, 
1986.  on  the  conference  topics  and  on 
the  portion  of  the  petition  related  to 
substitution  of  Federal  enforcement  and 
withdrawal  of  approval  of  State 
programs  (51  FR  31140).  OSMRE 
received  39  comments  during  the 
comment  periods. 

Substance  of  Petition 

The  petitioners's  proposals  can  be 
categorized  as  follows.  First,  they 
proposed  that  OSMRE  amend  its 
regulations  under  30  CFR  Part  733  to 
provide  detailed  procedures  for 
OSMRE's  annual  evaluation  of  State 
programs  under  SMCRA.  Secondly,  they 
proposed  that  OSMRE  modify  the 
existing  procedures  under  30  CFR  Part 
733  regarding  the  withdrawal  of 
approval  of  State  programs. 

With  regard  to  the  annual  evaluation 
of  State  programs,  the  petitioners 
proposed  that  the  Director  develop 
uniform  procedures  for  conducting  the 
annual  evaluations.  Under  the 
petitioners'  proposal,  each  annual 
evaluation  of  a  State  program  would 
contain  statistical  information  and 
analysis  of  major  categories  and 
subcategories.  The  procedures 
developed  by  the  Director  would  ensure 
a  comprehensive  evaluation  of  State 
programs  and  provide  for  the  evaluation 
of  all  major  categories  and 
subcategories.  The  petitioners'  proposal 
also  called  for  the  establishment  of 
acceptable  performance  levels  for  each 
program  subcategory  evaluated.  In 
addition,  the  petitioners  proposed  that 
the  Director  provide  a  hearing 
opportunity  and  a  45-day  comment 


period  on  draft  evaluation  reports.  In 
prepariiig  the  annual  reports  the 
Director  would  be  required  to  consider 
all  relevant  information,  including  public 
commenA,  issue  written  findings  on  all 
parts  of  the  State  program,  respond  to 
all  public  comments  in  the  final  report, 
publish  notice  of  availability  of  the  final 
report  in  the  Federal  Register  and  send 
the  final  report  to  all  persons  who 
commented. 

With  respect  to  OSMRE's  procedures 
regarding  the  withdrawal  of  approval  of 
State  programs,  the  petitioners  proposed 
that  OSMRE  modify  its  rules  to  require 
that  whenever  OSMRE  or  any  interested 
person  identifies  any  failure  of  the  State 
to  achieve  a  performance  level  in 
administering  any  part  of  its  program, 
the  Director  would  notify  the  State  in 
writing  and  establish  a  period  of  time 
for  correcting  deficiencies  not  to  exceed 
90  days.  They  also  proposed  adoption  of 
a  requirement  that  pending  completion 
of  any  changes  in  a  State  program 
required  by  the  Director,  the  State 
would  act  in  accordance  with  the 
required  changes.  The  petitioners' 
proposed  rules  further  provided  that 
within  30  days  after  the  period  set  for 
remedial  action,  the  Director  would 
publish  written  findings  in  the  Federal 
Register  and  if  the  fmdings  showed  the 
State  had  failed  to  implement  its 
program,  the  Director  would  hold  a 
hearing  within  30  days.  In  the  event  of 
negative  fmdings,  the  Director  would 
revoke  the  Secretary's  approval  of  the 
State  program.  The  petitioners  also 
requested  modification  of  OSMRE's 
rules  to  allow  the  decision  to  issue  a 
State  program  evaluation  or  revoke  a 
State  program  to  be  appealed  by  any 
person  to  the  Interior  Board  of  Land 
Appeal$.  Finally,  the  petitioners 
proposed  adoption  of  a  regulatory 
requirement  which  provides  that  the 
Director  hold  a  hearing  30  days  prior  to 
revoking  or  returning  a  program. 

Applicc^/e  Statutory  Provisions 

OSMRE's  statutory  obligations  with 
respect  to  the  evaluation  of  approved 
State  regulatory  programs  under 
SMCRA  are  set  forth  under  a  number  of 
sections  of  the  Act.  The  key  provisions 
are  contained  in  sections  201,  504,  517 
and  521.  Section  201(c)  authorizes  the 
Secretary  to  make  those  investigations 
and  inspections  necessary  to  ensure 
compliance  with  the  Act.  Section  517(a) 
of  SMCRA  specifies  that  the  Secretary 
shall  make  such  inspections  of  any 
surface  coal  mining  and  reclamation 
operations  as  may  be  necessary  to 
evaluate  the  administration  of  the 
approved  State  programs.  Section  521(a) 
establishes  the  Secretary's  authority  to 
enforce  the  Act  if  the  State  fails  to  do 


so.  Section  521(a)(1)  states  that  if  the 
Secretary  has  reason  to  believe  that  any 
person  is  in  violation  of  any  requirement 
of  SMCRA  or  any  permit  required  by 
SMCRA  he  shall  notify  the  State 
regulatory  authority.  It  further  provides 
that  the  Secretary  or  his  authorized 
representative  shall  order  a  Federal 
inspection  of  a  mine  if  the  State 
regulatory  authority  fails  within  ten 
days  after  notification  by  OSMRE  to 
take  appropriate  action  to  cause 
violations  to  be  corrected  or  show  good 
cause  for  its  failure  to  do  so.  Section 
521(a)(2)  provides  that  the  Secretary  or 
his  authorized  representative  shall  issue 
a  cessation  order  for  any  violation 
which  creates  an  imminent  danger  to  the 
health  or  safety  of  the  public  or  is 
causing  or  can  reasonably  be  expected 
to  cause  significant  imminent 
environmental  harm  to  land,  air,  or 
water  resources.  Sections  504(b)  and 
521(b)  require  the  Secretary  to  enforce 
any  part  of  a  State  program  not  being 
enforced  by  the  State  and  section 
504(a)(3)  provides  authority  for  the 
Secretary  to  prepare  and  promulgate  a 
Federal  program  if  a  State  fails  to 
implement,  enforce,  or  maintain  its 
approved  State  program.  OSMRE's 
statutory  responsibility  to  report  on  its 
"oversight"  activities  is  set  forth  in 
section  706  of  SMCRA,  which  provides 
that  the  Secretary  shall  submit  annually 
to  the  President  and  Congress  a  report 
concerning  the  activities  conducted  by 
the  Federal  government  and  the  States 
pursuant  to  the  Act. 

Current  OSMRE  Regulatory  Program 

OSMRE's  State  program  evaluation 
policies  and  procedures  are  set  forth  in 
regulations,  directives,  and  policy  and 
guidance  documents. 

The  regulations  governing  the 
evaluation  of  State  programs,  the 
substitution  of  Federal  enforcement  of 
State  programs  and  the  withdrawal  of 
approval  of  State  programs  are 
contained  in  30  CFR  Part  733  of 
OSMRE's  regulations.  The  regulations 
were  adopted  on  March  13, 1979  (44  FR 
15328)  and  revised  on  June  17, 1982  (47 
FR  26366).  Ttiese  regulations  provide 
that  OSMRE  shall  evaluate  the 
administration  of  each  State  program  at 
least  annually.  They  further  provide  that 
upon  the  request  of  any  interested 
person,  OSMRE  will  conduct  an 
evaluation  of  a  State  program  after 
verifying  the  fact  presented  by  the 
person  establishing  the  need  for  the 
evaluation.  Also  contained  in  this 
section  of  OSMRE's  rules  are  the 
requirements  and  procedures  pertaining 
to  Federal  enforcement  of  any  part  of  a 
State  program  not  being  enforced  by  the 
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Slate  and  to  withdrawal  of  approval  of  a 
State  program  if  a  State  fails  to 
administer  or  enforce  its  program. 
The  requirements  pertaining  to 
Federal  inspection  and  enforcement 
activities  in  States  with  approved 
regulatory  programs  are  contained  in  30 
CFR  Parts  842  and  843.  The  regulations 
were  adopted  on  March  13, 1979  (44  FR 
15456)  and  revised  on  August  16, 1982 
(47  FR  35635).  Under  30  CFR  842.11(a)(1) 
authority  is  provided  for  OSMRE  to 
conduct  inspections  of  surface  coal 
mining  and  reclamation  operations  as 
■     necessary  to  monitor  and  evaluate  the 
administration  of  approved  State 
,  programs.  Under  30  CFR  842.11(b) 
OSMRE  is  required  to  conduct  a  Federal 
inspection  upon  the  request  of  a  person 
who  has  presented  information  to 
OSMRE  about  a  possible  violation  or 
imminent  danger  or  harm,  and  under  30 
CFR  843.11  and  843.12  to  enforce 
requirements  of  SMCRA,  30  CFR 
Chapter  VII,  the  State  program  and 
permit  conditions  under  a  State  program 
not  being  enforced  by  a  State. 

Detailed  procedures  for  conducting 
Federal  inspections  and  other 
evaluation  activities  and  for  preparing 
the  annual  reports  to  Congress 
presenting  OSMRE's  evaluation  findings 
for  each  State  with  an  approved 
'  regulatory  program  are  contained  in 
directives  and  policy  and  guidance 
documents.  These  documents  are 
discussed  below  under  "Analysis  of 
Petitioners'  Proposals." 

Analysis  of  Petitioners '  Proposals 

1.  Proposed  733.12(a) 

(a)  Proposal:  The  petitioners  proposed 
that  OSMRE  promulgate  specific 
uniform  procedures  to  evaluate  State 
regulatory  programs  on  an  annual  basis. 

Response:  OSMRE  has  already 
promulgated  regulations  to  implement 
its  oversight  responsibilities  after 
providing  opportunity  for  public 
comment.  The  regulations  at  30  CFR 
Parts  733,  842  and  843.  among  others, 
implement  the  oversight  requirements  of 
the  Act.  Detailed  procedures  for 
evaluating  State  programs  have  been 
established  through  directives  and  other 
policy  and  guidance  documents.  OSMRE 
has  developed  the  following  documents 
in  an  effort  to  ensure  consistent  and 
comprehesive  evaluations  of  State 
programs:  "Plans  and  Procedures  for  the 
Evaluation  of  the  States*  Permanent 
Programs"  (March  5, 1982);  "Sampling 
Method  for  Conducting  Federal 
Inspections  in  States  with  Approved 
Surface  Mining  Regulatory  Programs" 
(March  13, 1981);  "Format  and  Outline 
for  the  Annual  Evaluation  Reports"  (July 
30, 1986);  "Procedures  for  the  Evaluation 


of  State  Permitting  Operations"  (July  30, 
1986).  Two  of  these  are  directives  and 
two  are  policy  and  guidance  documents. 
The  "Format  and  Outline  for  Annual 
Evaluation  Reports"  is  revised  annually 
on  the  basis  of  comments  received  from 
OSMRE  staff.  States  and  the  public 
concerning  problenw  or  concerns  in 
implementing  the  prior  year's  guidance 
and  to  alter  the  focus  or  emphasis  of 
OSMRE's  review  of  certain  program 
areas  as  circumstances  point  to  the  need 
for  such  change.  Thus,  the  petitioners' 
concern  has  already  been  met  in  that 
OSMRE  has  established  detailed 
procedures  for  evaluating  State 
programs. 

Detailed  procedures  have  been 
established  through  directives  and  other 
policy  and  guidance  documents  rather 
than  rules  for  two  reasons.  First,  the  use 
of  guidance  documents  allows  OSMRE 
the  necessary  flexibility  to  revise  its 
procedures  to  respond  to  changing 
needs  and  concerns  relating  to  the 
States'  implementation  of  their  programs 
and  to  devise  and  incorporate 
evaluation  techniques  which  recognize 
the  variability  of  surface  coal  mining 
operations  in  States  with  approved 
regulatory  programs.  Each  year,  efforts 
are  made  to  draw  on  the  experience  of 
OSMRE  staff  and  the  knowledge  and 
expertise  of  groups  and  individuals 
outside  the  agency  to  improve  the 
quality  of  OSMRE's  evaluation  methods 
and  reporting  techniques.  Second,  it 
allows  OSMRE's  Field  Office  Directors 
discretion  in  applying  the  established 
policies  and  procedures.  Such  discretion 
is  necessary  as  each  State  program 
includes  provisions  which  reflect  unique 
environmental  conditions  or  other  State- 
specific  factors  which  must  be  taken 
into  consideration. 

In  summary,  it  is  OSMRE's  position 
that  the  evaluation  of  State  regulatory 
programs  should  be  conducted  in 
accordance  with  standard  procedures  to 
ensure  fair,  comprehensive  and 
consistent  evaluations.  OSMRE  has 
developed  policy  and  guidance 
documents  which  are  intended  to 
accomplish  this  while  allowing  for  the 
variability  in  State  programs.  OSMRE 
does  not  support  the  adoption  of 
additional  detailed  oversight  procedures 
as  rules  as  this  would  restrict  the 
Director's  discretion  to  modify  its 
evaluation  procedures  to  respond  to 
changing  circumstances  or  needs,  and 
the  Field  Office  Directors'  discretion  to 
adjust  procedures  to  reflect  State- 
specific  factors. 

(b)  Proposal:  The  petitioners 
recommended  that  each  annual 
evaluation  of  a  State  regulatory  program 
contain  statistical  information  and 


analysis  of  all  major  program  categories 
and  subcategories. 

Response:  No  need  exists  to  accept 
petitioners'  recommendation.  OSMRE's 
existing  procedures  provide  for  the 
collection  and  analysis  of  statistical 
information  for  many,  although  not  all. 
program  categories  evaluated.  OSMRE 
has  prepared  and  distributed  to  its  field 
offices  two  documents  which  provide 
guidance  on  statistical  sampling 
techniques  relevant  to  the  evaluation  of 
State  programs.  These  documents  are 
entitled  "General  Guidance 
Memorandum  on  Statistical  Sampling  " 
(February  4, 1985)  and  "Specific 
Guidance  Memorandum  on  Statistical 
Sampling  "  (February  26, 1985). 

In  addition,  as  mentioned  under  (1) 
above,  OSMRE  has  prepared  a 
document  entitled  "SampUng  Method  for 
Conducting  Federal  Inspections  in 
States  with  Approved  Surface  Minmg 
Regulatory  Programs." 

OSMRE's  oversight  procedures  do  not 
provide  for  the  collection  of  statistical 
information  for  all  categories  of  State 
programs  evaluated.  For  example, 
analyses  of  a  State's  processes  for 
permitting  or  for  designating  lands 
unsuitable  for  surface  coal  mining  do 
not  lend  themselves  to  statistical 
analysis.  OSMRE  favors  data  collection 
and  analysis  when  these  are  suitable 
evaluation  techniques.  The  outline  for 
OSMRE's  annual  evaluation  reports  on 
State  programs  provides  for  the 
inclusion  of  statistical  information  in 
numerous  tables  throughout  the  reports 
and  OSMRE's  analysis  of  this  statistical 
information  provides,  to  a  large  extent, 
the  basis  for  OSMRE's  conclusions 
about  the  State's  performance  for  any 
given  evaluation  period.  OSMRE  staff 
will  continue  to  seek  improvement  of  its 
data  analyses  techniques  to  ensure  that 
conclusions  drawn  from  the  data 
collected  and  analyzed  by  OSMRE 
accurately  reflect  the  States' 
performance. 

(c)  Proposal:  The  petitioners 
advocated  that  the  Director  develop 
evaluation  procedures  which  ensure  a 
comprehensive  evaluation  of  State 
programs,  provide  for  the  evaluation  of 
major  categories  and  subcategories,  and 
define  acceptable  performance  levels  for 
each  subcategory. 

Response:  As  discussed  under  (a) 
above,  OSMRE  has  developed  policy 
and  guidance  documents  which 
establish  the  procedures  to  be  utilized 
by  OSMRE  in  evaluating  State 
regulatory  programs  on  an  annual  basis. 
In  particular,  the  "Format  and  Outline 
for  Annual  Evaluation  Reports" 
provides  for  the  review  and  evaluation 
of  all  major  categories  and 
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subciiiogories  ot  btjle  regulatory  and 
AML  programs  and  ensures  that 
OSMRE's  evaluations  of  State  programs 
are  comprehensive.  Thus,  the  existing 
procedures  accomplish  two  of  the 
petitioners'  objectives.  OSMRE  relies  on 
the  provisions  of  each  approved  State 
program  as  the  criteria  for  evaluating 
the  State's  administration  of  its  program. 
OSMRE  has  not  established 
performance  levels  for  each  major 
category  and  subcategory  of  State 
programs  evaluated.  OSMRE  reviews 
the  Stale's  performance  in  each  area, 
identifies  deficiencies  and  works  with 
the  State  to  develop  action  plans  and 
timetables  for  resolution  of  all  identified 
problems.  The  underlying  assumption  of 
OSMRE's  evaluation  strategy  is  that 
States  shall  fully  comply  with  all 
approved  program  provisions. 
Whenever  OSMRE  has  facts 
indicating  that  a  State  is  not  in  full 
compliance,  OSMRE  seeks  to  bring  the 
State  into  conformance.  OSMRE  cannot 
find  any  support  in  SMCRA  for 
establishing  performance  levels  other 
than  the  standards  established  by  the 
approved  program  provisions.  The  Act 
and  OSMRE's  regulations  do  provide  a 
certain  degree  of  flexibility  with  respect 
to  the  nature  of  the  approved  program 
provisions.  Under  the  standards  for 
approval  of  State  program  provisions  at 
30  CFR  732.15.  OSMRE  may  approve 
alternatives  to  the  Federal  regulations 
provided  these  are  consistent  with 
SMCRA  and  no  less  effective  than  the 
Federal  regulations.  States  may  amend 
their  programs  at  any  time  provided 
these  standards  are  met.  Each  State 
program  incorporates  provisions  which 
reflect  the  environmental  conditions 
unique  to  the  State  or  other  factors  such 
as  preexisting  State  legislation  which 
has  a  bearing  on  the  State's  surface 
mining  program.  Because  the  criteria  for 
evaluating  States'  performance  are  the 
approved  program  provisions,  the 
mechanism  for  overseeing 
implementation  of  the  program  already 
exists. 

2.  Proposed  733.12(cHe):  The 
petitioners  proposed  that  the  Director 
provide  a  hearing  opportunity  and  a  45- 
day  comment  period  on  draft  State 
program  evaluation  reports.  They  also 
recommended  that  in  preparing  the 
annual  evaluation  reports,  OSMRE 
consider  all  relevant  information, 
including  public  comment,  and  respond 
to  ail  public  comments  in  the  final 
reports. 

Response:  Under  the  existing 
procedures  OSMRE  seeks  public  input 
at  the  beginning  of  the  evaluation  period 
in  developing  the  State-specific 
oversight  strategy  for  the  upcoming  year. 


Upon  completion  of  the  report,  OSMRE 
publishes  notice  in  the  Federal  Register 
that  thereport  is  available  to  any 
interested  person  upon  request.  OSMRE 
is  concQrned  that  publication  of  draft 
reports  with  request  for  comments 
would  ifliduly  delay  and  complicate  the 
evaluation  process.  Each  year,  the 
evaluation  process  involves  24  States 
with  approved  regulatory  programs.  If  a 
public  Qomment  period  were  provided, 
the  States  would  seek  further  time  to 
respond.  These  steps,  together  with 
OSMRE's  need  to  review  additional 
material  provided  using  available 
resources  would  unduly  impede  the 
timely  issuance  of  the  final  reports.  So 
long  as  the  final  annual  evaluation  is 
made  publicly  available,  the  public  has 
an  opportunity  to  participate.  If  any 
person  is  dissatisfied  with  the  result  of 
an  annual  evaluation,  he  has  the  right 
under  30  CFR  733.12(a)  to  request  further 
review  and  analysis  based  upon  any 
available  information. 

3.  Prdposed  733.12(f):  The  petitioners 
proposed  regulatory  language  which 
provides  that  whenever  OSMRE  or  any 
interested  person  identifies  any  failure 
of  the  State  to  achieve  a  performance 
level  in  administering  any  part  of  its 
program  the  Director  shall  notify  the 
State  in  writing  and  establish  a  period  of 
time  fof  correcting  deficiencies  not  to 
exceed  90  days. 

Response:  Under  the  petitioners' 
proposal,  the  Director  would  be  required 
to  notify  States  upon  any  person's 
allegation  of  a  State  failure  to  meet  a 
performance  level.  A  similar  proposal 
was  previously  considered  by  OSMRE 
(44  FR  14967,  March  13, 1979).  OSMRE's 
regulation  at  30  CFR  733.12(a)(2)  as 
originally  proposed  provided  that  a 
request  by  any  person  could  trigger  an 
evaluation.  Commenters  criticized  the 
proposed  evaluation  provisions  as  being 
cumbersome  and  obstructive.  After 
consideration  of  these  comments 
OSMRE  determined  that  verification  is 
necessary  to  avoid  the  initiation  of 
proceedings  for  unsubstantiated 
compli^ints.  Thus,  the  present 
regulations  require  the  Director  to  verify 
the  allegations  prior  to  performing  an 
evaluation. 

OSMRE  believes  the  present 
regulations  at  30  CFR  733.12(b)  contain  a 
reasontible  threshold  for  initiating  the 
process  under  30  CFR  Part  733.  Under 
curreni  rules,  the  Director  is  required  to 
notify  8  State  in  writing  when  he  has 
reason  to  believe  that  a  State  is  not 
effectively  administering,  maintaining, 
or  enfdrcing  any  part  of  its  approved 
State  program.  Any  attempt  to  further 


define 


the  circumstances  under  which 


the  Diijector  must  notify  the  State  in 


writing  of  program  deficiencies  (through 
the  use  of  performance  levels)  would 
essentially  lock  OSMRE  into  a  non- 
discretionary  oversight  role.  Under  the 
petitioners'  proposal,  even  trivial 
matters  could  become  the  subject  of 
"733"  notices. 

Section  ia2(g)  of  the  Act  makes  it 
clear  that  Congress  intended  for  OSMRE 
to  assist  the  States  in  developing  and 
implementing  State  programs.  OSMRE 
must  carefully  weigh  all  circumstances 
prior  to  initiating  the  process  to 
withdraw  approval  of  a  State's  program. 
OSMRE  believes  that  the  Director  must 
have  discretion  to  decide  what  course  of 
action  is  appropriate  in  each  unique 
situation  and  to  consider  the  State's 
capability  and  intent  to  enforce  its 
program  when  initiating  the  process 
under  30  CFR  Part  733.  OSMRE  has 
developed  a  range  of  options  to  deal 
with  deficiencies  in  a  State's 
administration  of  its  program.  OSMRE 
considers  the  petitioners'  proposal  to  be 
an  unworkable  and  ineffective 
approach. 

With  respect  to  the  petitioners' 
proposal  that  States  be  limited  to  90 
days  to  correct  deficiencies,  OSMRE 
cannot  find  any  basis  for  adopting  this 
proposal.  The  present  regulations  allow 
the  Director  discretion  to  establish  a 
timetable  for  remedial  actions 
appropriate  to  the  deficiencies.  The 
proposed  90-day  limit  for  correcting 
deficiencies  would  be  unworkable  in 
certain  cases.  For  instance,  any 
problems  requiring  regulatory  or 
statutory  changes  would  almost 
certainly  not  be  resolved  in  90  days.  The 
Director  must  retain  the  necessary 
flexibility  to  establish  a  reasonable  time 
period  which  reflects  the  nature  and 
extent  of  the  identified  deficiencies. 

4.  Proposed  733.12(b)(3):  The  proposed 
regulation  provides  that  pending 
completion  of  any  changes  in  a  State 
program  required  by  the  Director,  the 
States  shall  act  in  accordance  with  the 
required  changes. 

Response:  OSMRE  finds  that  the 
petitioners'  proposal  conflicts  with  the 
process  established  for  the  review  and 
approval  of  State  program  amendments 
set  forth  under  §  732.17  of  OSMRE's 
regulations.  The  Federal  rules  explicitly 
prohibits  a  State  from  implementing  any 
changes  until  approved  as  program 
amendments.  Such  program 
amendments  cannot  be  approved  until 
there  has  been  an  opportunity  for  public 
participation.  In  essence,  petitioners  arc 
advocating  State  implementation  of 
program  changes  before  operators  and 
other  members  of  the  public  are  able  to 
comment  on  such  changes.  Furthermore, 
the  petitioners'  proposal  would  almost 
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certainly  be  illegal  under  State  law  in 
many,  if  not  all.  States.  For  these 
reasons,  OSMRE  does  not  support 
adoption  of  the  proposal. 

5.  Proposed  733.12(g):  The  petitioners 
advocate  that  OSMRE  publish  written 
notice  in  the  Federal  Register  of 
informal  conferences  held  by  OSMRE 
upon  request  of  the  State  following  the 
Director's  written  notice  to  the  State 
pursuant  to  30  CFR  733.12(b)  of 
OSMRE's  regulations. 

Response:  The  preamble  to  the  1978 
proposed  rule  stated  that  informal 
conference  between  OSMRE  and  the 
State  would  be  open  to  the  public.  43  FR 
41678  (September  18. 1978).  As  a  matter 
of  policy.  OSMRE  has  implemented  that 
commitment  and  publishes  notice  in  the 
Federal  Register  of  all  informal 
conferences  to  be  held  in  connection 
with  proceeding  initiated  under  30  CFR 
Part  733  and  invites  the  public  to  attend. 
Therefore.  OSMRE  believes  there  is 
insufficient  reason  to  conduct  a 
rulemaking  on  the  proposal  as  the  public 
interest  is  adequately  protected  by 
OSMRE's  practice  under  the  current 
regulation. 

6.  Proposed  733.12(d):  The  proposed 
regulation  stipulates  that  within  30  days 
after  the  period  set  for  remedial  action, 
the  Director  shall  publish  written 
findings  in  the  Federal  Register.  If  the 
findings  show  the  State  has  failed  to 
implement  its  program,  the  Director 
shall  hold  a  bearing  within  30  days. 

Response:  The  existing  regulation  at 
30  CFR  733.12(d)  provides  that  if 
following  any  informal  conference,  the 
Director  still  has  reason  to  believe  the 
State  is  failing  to  implement  its  program 
adequately,  OSMRE  shall  notify  the 
State  and  the  public  specifying  the  basis 
for  that  belief  and  hold  a  public  hearing 
within  30  days  of  the  period  set  for 
remedial  action.  Under  the  petitioners' 
proposal  the  hearing  would  not  be  held 
until  60  days  following  the  period  set  for 
remedial  action,  whereas  under  the 
current  Federal  rule  the  hearing  would 
be  held  within  30  days  following  the 
remedial  action  period.  Under  the 
current  rules,  notice  of  the  hearing 
would  be  published  in  the  Federal 
Register  together  with  an  explanation  of 
the  reasons  why  OSMRE  has 
determined  a  hearing  is  necessary. 
OSMRE  believes  the  current  rules 
provide  for  a  more  expeditious  process 
than  that  proposed  by  the  petitioners 
while  providing  for  adequate  public 
participation.  The  petitioners  have  not 
demonstrated  problems  with  the  current 
process  or  explained  why  their 
suggested  process  would  be  better. 

7.  Proposed  733.12(i):  The  petitioners 
proposed  that  upon  completion  of  the 
hearing,  the  Director  shall  issue  findings 


and  in  the  event  of  negative  findings,  the 
Director  shall  revoke  the  Secretary's 
approval  of  the  State  program. 

Response:  The  agency  already  has 
regulations  at  30  CFR  733.12(e)  which 
prescribe  the  agency's  alternatives 
following  the  hearing  held  under  30  CFR 
733.12(d).  These  procedures  have 
worked  in  the  past  and  have  resulted  in 
direct  Federal  enforcement  of  portions 
of  two  State  programs  (Tennessee  and 
Oklahoma)  and  promulgation  of  a 
Federal  program  for  Tennessee. 
Petitioners  have  not  demonstrated  why 
the  current  procedures  are  inadequate  or 
that  their  suggested  alternative  is  better. 

In  addition,  the  proposal  would 
eliminate  OSMRE's  option  under 
existing  30  CFR  733.12(e)(1)  of 
substituting  Federal  enforcement  of  all 
or  part  of  the  State  program  and  would 
permit  only  the  complete  withdrawal  of 
program  approval.  OSMRE  previously 
considered  and  rejected  adding 
language  to  §  733.12  allowing  immediate 
withdrawal  of  a  State  program  when 
failure  in  administration  results  in  a 
serious  threat  to  the  environment  or 
public  (44  FR  14969.  March  13, 1979). 
OSMRE  determined  that  such  a  proposal 
is  outside  the  authority  of  the  Act. 
Sections  504(b)  and  521(b)  of  the  Act 
specifically  authorize  direct  Federal 
enforcement  and  require  certain 
procedural  steps  to  be  taken  before  the 
Secretary  may  withdraw  approval  of  a 
State  program.  Eliminating  the  Federal 
enforcement  option  removes  a  valuable 
tool  that  allows  for  alleviation  of  serious 
problems  in  a  State,  while  permitting  a 
State  to  retain  certain  functions. 
Moreover,  elimination  of  direct  Federal 
enforcement  leaves  the  agency  without 
any  transitional  enforcement  authority 
between  the  time  OSMRE  withdraws 
program  approval  and  implements  a 
Federal  program  should  the  Secretary 
decide  that  complete  or  partial 
withdrawal  of  program  approval  is 
necessary. 

The  proposal  also  eliminates  the 
option  of  partial  withdrawal  of  a  State 
program.  OSMRE  has  previously 
considered  and  rejected  the  suggestion 
to  delete  this  alternative  (44  FR  14969, 
March  13, 1979).  The  provision  allowing 
partial  withdrawal  is  considered  a 
necessary  response  for  more  serious 
breakdowns  in  administration  where 
only  a  certain  part  of  the  program  is 
affected.  Authority  for  this  requirement 
is  contained  in  sections  201(c),  503.  504 
and  521  of  the  Act.  In  addition,  the 
proposal  would  be  contrary  to  Section 
521(b)  of  the  Act  which  requires  a 
finding  that  not  only  has  the  State  failed 
to  effectively  administer  and  enforce  its 
program,  but  that  it  has  also  failed  to 


demonstrate  its  capability  and  intent  to 
do  so. 

8.  Proposed  733.1 2(i)(3):  The  proposed 
regulation  provides  that  the  decision  to 
issue  a  State  program  evaluation  or 
revoke  a  State  program  may  be 
appealed  by  any  person  to  the  Interior 
Board  of  Land  Appeals. 

Response:  Under  section  526(a)  of 
SMCRA,  the  Secretary's  decision  to 
withdraw  program  approval  is 
reviewable  by  the  Federal  district 
courts.  The  jurisdiction  of  the  Interior 
Board  of  Land  Appeals  as  set  forth 
under  43  CFR  4.1101  has  not  been 
expanded  to  include  the  authority  to 
exercise  final  decisionmaking  power  of 
the  Secretary  with  regard  to  decisions 
on  State  programs.  Petitioners  have  not 
demonstrated  why  the  current  process  is 
inadequate  or  that  their  suggested 
alternative  would  be  better.  With 
respect  to  evaluation  findings,  if  any 
person  is  dissatisfied  with  the  result  of 
an  annual  evaluation,  he  has  the  right 
under  30  CFR  733.12(a)  to  request  furthor 
review  and  analysis  based  upon  any 
available  information. 

9.  Proposed  733. 12(i)  (4)  and  (5):  The 
proposed  provisions  specify  thai  the 
Director  will  hold  a  hearing  30  days 
prior  to  revoking  or  returning  a  program. 

Response:  The  current  rules  already 
provide  that  a  hearing  shall  be  held 
prior  to  approving  or  revoking  a  State's 
program.  OSMRE's  regulation  at  30  CFR 
733.12(d)  provides  that  the  Director  shall 
hold  a  public  hearing  prior  to  making 
any  determination  that  Federal 
enforcement  of  the  State's  program  or 
withdrawal  of  approval  of  the  State 
program,  in  whole  or  in  part,  is 
necessary.  In  the  event  a  State  program 
is  revoked,  the  State  would  be  required 
to  submit  a  new  program  for  the 
Secretary's  approval  under  30  CFR  Part 
732  in  order  to  regain  primary  authority 
for  regulating  surface  mining  activities 
in  the  State.  Under  30  CFR  732.n(b).  the 
Director  is  required  to  conduct  a  hearing 
on  a  State  program  submission  prior  to 
the  Secretary's  decision  to  approve  or 
disapprove  it. 

Analysis  of  Petitioners'  Reasons  Why 
Petition  Should  Be  Granted 

In  addition  to  the  section  by  section 
analysis  of  the  petition  set  forth  in  the 
preceding  portion  of  this  decision 
document,  this  portion  addresses  the 
general  concerns  of  the  petitioners.  As 
will  be  seen,  some  of  OSMRE's  general 
responses  have  already  been  recited  in 
the  analyses  of  specific  suggested 
amendments. 

1.  /?eoson.- The  petitioners  asserted 
that  the  petition  should  be  granted 
because  OSMRE  regulations  are 
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required  by  law,  1  fiey  lurther  cxmtended 
that  OSMRE  has  promulgated  two 
doaiments  which  fall  within  the 
Administrative  Procedure  Act  (APA) 
definition  of  a  "rule"  but  which  have  not 
been  promulgated  as  rules  in 
accoixiance  with  the  APA. 

Response:  OSMRE  has  already 
promulgated  regulations,  as  required  by 
the  APA  and  the  Act,  to  implement  its 
oversight  respoasibilities  under  the 
Surface  Mining  AcL  The  regulations  at 
30  CFR  Parts  733,  842  and  843,  among 
others,  implement  the  oversights 
requirements  of  the  Act.  As  to  the 
petitioners'  second  contention,  the  two 
documents  the  petitioners  refer  to  are 
not  rules  subject  to  the  notice  and 
comment  requirements  of  section  553  of 
the  APA.  The  two  documents,  "Plans 
and  Procedures  for  the  Evaluation  of  the 
States'  Permanent  Programs"  <March  5, 
1982)  and  "Sampling  Method  for 
Conducting  Federal  Inspections  in 
States  with  Approved  Surface  Mining 
Regulatory  Programs  "  (Maixi  13. 1981), 
are  non-binding,  internal  agency 
guidelines  and  procedures  that  are 
consistent  with  and  implement  the 
existing  regulations.  Neither  document 
binds  OSMRE  or  the  States.  Both 
documents  call  for  the  exercise  of 
discretion  and  judgment  in  their 
application  and  the  resulting  analysis  is 
itself  subject  to  further  review  by 
agency  management. 

In  any  event,  the  issue  of  whether  the 
two  documents  are  rules  subject  lo  5 
U.S.C.  Section  553  of  the  APA  is  not 
relevant  to  whether  the  amendments 
suggested  in  the  petition  should  be 
granted  or  denied.  The  petition  seeks 
amendments  to  OSMRFs  existing 
regulations  which  should  be  analyzed 
on  their  own  merit,  independent  of 
procedural  consideration  regarding  two 
separate  documents. 

Z.  Reason:  The  petitioners  contended 
the  OSMRF.  has  a  statutory,  non- 
discretionary  duty  to  oversee  State 
regulatory  prograffts. 

Response:  OSK4RE  agrees  that  it  has  a 
statutory  duty  lo  oversee  State 
regulatory  programs  and  believes  that  it 
is  currently  fulfilling  this  obligation. 
OSMRE  has  promulgated  rules, 
established  systems  and  procedures  and 
developed  policy  and  guidance 
documents  to  carry  out  its  statutory 
mandate  to  oversee  State  regulatory 
programs.  Each  of  these  has  been 
discussed  previously  in  this  document. 
OSMRE  does  not  agree,  however,  that 
successful  performance  of  the 
Secretary's  duties  can  occur  without  the 
judicious  exercise  of  Federal  authority. 
For  example,  section  521(b)  clearly 
provides  the  Secretary  with  discretion  to 
determine  whether,  on  the  basis  of 


informalkm  available  to  him,  there  is 
adequate  reason  to  believe  that  the 
State  is  failing  to  enforce  its  program. 
Exercise  of  such  authority  without  the 
careful  weiring  of  all  relevant 
considoations  arxl  options  available 
could  constitute  a  faihire  to  satisfy 
statutory  authority. 

The  Surface  Mining  Act  provides 
broad  discretion  to  the  Secretary  to 
carry  oat  his  oversight  responsibilities. 
The  manner  in  which  be  has  been 
implementing  such  responsibilities  is 
consistent  with  judicially  enunciated 
principles. ' 

3.  Reeson:  The  petitioners  advocated 
that  OSMRE  establish  a  systematic 
method  to  n)easure  and  evaluate  the 
effectiveness  of  State  programs.  They 
contended  that  OSMRE's  current 
oversi^t  documents  fail  to  address 
many  aspects  of  State  regulatory 
prograias. 

Response:  The  specific  standards 
which  OSMRE  utilizes  for  State  program 
evaluations  are  the  approved  provisions 
of  each  State  program.  Procedures  for 
evaluating  the  States'  administration  of 
their  programs  are  set  forth  in  OSMRE's 
rules  and  in  policy  and  guidance 
documents  which  have  been  previously 
referenced.  OSMRE  policy  and 
procedural  documents  provide  for  a 
compreJiensive  evaluation  of  State 
programs  and  cover  the  methods  to  be 
used  lor  data  collection  and  analysis 
includiag  sampling  methodologies. 
OSMRF s  regulations  at  30  CFR  Part  733 
set  forth  the  criteria  and  procedures  for 
instituting  Federal  enforcement  of  a 
State  program  or  withdrawing  approval 
of  a  State  program.  Thus,  a  systematic 
procesj  for  measuring  and  evaluating 
the  adai'inistration  of  State  programs  is 
already  in  place. 

4.  Rdason:  It  is  the  petitioners*  belief 
that  OSMRE  has  substituted  improper 
procedures  when  it  has  identified 

'  \x\  ckv  of  Seohmok  \:  Coslln.  659  F.  2d  1371. 
1374  (SlWCir  1981).  ihe  coiirl  held  thai  where 
enfijrr.eiflent  at;lion5  are  ctmcemed.  frfministrative 
agenctesitfaould  be  afforded  broad  d»cre4ion  taotb 
in  initiating  such  aclKmcaad  minkiag  "the 
preli/niniry  iavesligalory  steps  liial  would  provide 
Ihe  basis  for  enforcement  action  "'  The  court  was 
inlerpT««  ng«ecl(on  U3  of  IheCtean  Air  Ad.  42. 
U.S.C.  74  13.  which  conlaios  a  pronsoa  very  sunilar 
to  seclio  ii21(bJof  the  Att.  Section  113  provides: 

Whea  ver  on  the  ba&is  of  inforinalton  avaiUibte 
lo  him.  i  le  Administrator  finds  that  violations  of  an 
applicat  e  iinplemenlation  plan  are  so  widespread 
tttal  sud  violations  app<>ar  to  resutt  from  a  failiire 
of  Ike  Si  i»e  in  which  the  plan  applies  to  enforce  the 
plan  e(k  cHveJy.  be  lihali  so  notiiy  the  State.  If  Ihe 
Adminiaralur  finds  such  faiUire  extends  beyond  the 
30lh  dayi after  such  notice,  he  shall  give  public 
notice  O:  such  rinding! 

The  pi  jiBliffs  arxued  that  ttie  Administralor  had  a 
nondisci  etkauiry  duly  to  m^e  such  finduigs  on  the 
basis  of  nformutioD  avaiUible  to  him.  The  court 
disagree  1  based  upon  Ihe  tr^idition  of  broad 
prosecti<  orial  dwcretnwi  described  above. 


failures  of  a  State  to  enforce  all  or  part 
of  its  program.  They  asserted  that 
OSMRE  has  Tailed  to  notify  States  in 
accordance  with  30  CFR  Part  733  when 
States  have  failed  to  implement, 
administer,  maintain  or  enforce  their 
programs.  They  indicated  that  the 
amendments  which  they  have  proposed 
are  intended  to  address  the  problem  of 
OSMRE  substituting  other  actions  for 
formal  "733"  letters. 

Response:  Recognizing  the  need  to 
ensure  that  States  remedy  problems 
identified  by  OSMRE  during  the 
evaluation  process.  OSMRE  has 
developed  a  range  of  actions  to  compel 
State  compliance.  For  instance.  OSMRE 
procedures  oow  require  that  OSMRE 
Field  Office  Directors  work  with  the 
States  to  develop  action  plans  and 
timetables  for  resolution  of  all  identified 
problems.  OSMRE  has  also  developed 
other  mechanisms  to  address  a  State's      | 
failure  to  implement  its  program  in  full 
compliance  with  the  approved 
provisions.  The  process  under  Part  733 
of  OSMRE's  regulations  for  instituting 
Federal  enforcement  of  a  State  program 
or  withdrawing  approval  of  a  State         ' 
program  hat  been  utilized  in  situations 
in  which  OSMRE's  other  attempts  to 
bring  a  State  program  into  oonfonnance 
have  failed.  Any  transfer  of  authority 
involves  a  severe  strain  on  the  resources 
and  personnel  of  both  the  Federal 
government  and  the  State.  Revocation  of 
a  State's  program  is  a  serious  action 
which  OSMRE  believes  should  be  taken 
when  the  Secretary  has  determined  that 
the  State  has  failed  both  to  effectively 
implement  its  program  and  to 
demonstrate  the  capability  and  intent  to 
enforce  its  program.  Clearly,  OSMRE 
mtist  monitor  the  enforcement  of  State 
programs  bat  the  Secretary  must  retain 
discretion  with  respect  to  initiating  the 
revocation  process. 

S.  Reason:  The  petitioners  pointed  out 
that  SMCRA  requires  public 
participatinn  in  enforcement  of  State 
programs.  They  contended  that  under 
OSMRE's  current  regulations,  the  public 
has  no  procedure  for  participating  in 
OSMRE's  evaluations  of  State  programs. 

Respcpse:  OSMRETs  existing 
regulations  provide  numeious 
opportunities  for  public  input  into  the 
regulatory  process.  In  fact,  OSMRE's 
regulations  are  n^plete  with 
opportunities  for  the  public  to  review 
and  comment  on  State  actions.  For 
instance,  under  30  CFR  842.12,  any 
person  may  request  a  Federal 
inspection,  and  under  30  CFR  733.12(a), 
any  person  may  request  the  Director  to 
evaluate  a  State  program.  Thus,  if  a 
citizen  has  information  that  contradicts 
evaluation  findings  contained  in 
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OSMRE's  annual  reports  on  State 
programs,  the  citizen  may  provide  that 
information  to  OSMRE  and  request  that 
an  evaluation  be  conducted.  Also,  as  a 
matter  of  policy,  OSMRE  seeks  public 
input  at  the  beginning  of  each  evaluation 
period  prior  to  formulating  its  oversight 
strategy  for  the  upcoming  year.  Upon 
completing  the  annual  evaluation  report 
for  a  State,  OSMRE  publishes  notice  in 
the  Federal  Register  announcing  the 
availability  of  the  report.  Thus,  initiation 
of  a  rulemaking  action  on  the  proposal  is 
not  necessary  or  justified  at  this  time. 

Public  Comment 

OSMRE  received  39  comments  on  this 
petition  for  rulemaking.  Of  those.  18 
were  comments  received  from  State 
regulatory  authorities  and  16  from  coal 
companies  and  industry  groups.  The 
remaining  five  comments  were  received 
from  a  U.S.  Congressman,  a  State 
official,  an  environmental  group,  an 
interested  person  and  the  petitioners. 
Thirty-two  of  the  commenters  supported 
rejection  of  the  petition,  four  supported 
acceptance  of  the  petition  and  three  of 
the  commenters  did  not  specify  a 
position. 

The  petitioners  themselves  were  one 
of  the  four  commenters  supporting 
acceptance  of  the  petition.  The  reasons 
they  offered  in  their  letter  were 
essentially  the  same  as  those  provided 
in  the  petition.  They  commented  that  the 
present  oversight  program  has  resulted 
in  inadequate  and  inconsistent 
evaluations,  has  excluded  the  public 
from  participation  in  matters  that  affect 
its  interests  and  has  violated  the 
agency's  legal  mandates.  For  the 
reasons  discussed  above  OSMRE 
believes  that  its  current  oversight 
program  complies  with  OSMRE's 
statutory  obligations  relative  to  the 
evaluation  of  State  programs.  OSMRE's 
regulations,  together  with  its  oversight 
policy  and  guidance  documents,  provide 
for  the  evaluation  of  all  components  of 
State  programs  in  accordance  with 
uniform  procedures.  OSMRE  continues 
to  seek  improvement  of  its  data 
collection  and  evaluation  techniques  to 
ensure  the  accuracy  of  its  findings  and 
conclusions  about  the  States' 
administration  of  their  programs. 

On  an  annual  basis,  OSMRE  seeks 
input  on  its  oversight  procedures  from 
the  States  and  other  interested  persons, 
and  modifications  are  made  to  policy 
and  guidance  documents  to  incorporate 
improved  strategies  for  evaluating  State 
performance.  OSMRE  believes  the 
existing  regulations  and  procedures 
provide  numerous  opportunities  for 
public  participation  in  OSMRE's 
evaluation  process. 


The  West  Virginia  Highlands 
Conser\'ancy  commented  that  it 
supports  the  petition  but  did  not  offer 
any  specific  rationale  as  to  why  OSMRE 
should  accept  it. 

The  Pennsylvania  Department  of 
Environmental  Resources  (DER) 
indicated  that  it  supports  the  efforts  of 
the  petitioners  to  set  up  a  formalized 
process  for  OSMRE  to  review  and 
evaluate  State  mining  programs.  The 
State  commented  that  it  believed  there 
is  a  need  to  establish  program  measures 
to  determine  the  adequacy  of  States' 
performance.  DER  encouraged  OSMRE 
to  develop  a  guidance  document  that 
specifies  the  procedures  for  evaluating 
State  programs  which  includes  the 
statistical  approach  to  be  utilized  and 
the  justification  as  to  the  validity  of  the 
statistical  analyses. 

As  previously  discussed,  OSMRE 
utilizes  the  approved  provisions  of  each 
State  program  as  the  criteria  for 
evaluating  State  performance.  OSMRE's 
"Format  and  Outline  for  State  Program 
Evaluations"  and  other  oversight 
guidance  documents  establish  uniform 
procedures  for  the  evaluation  of  State 
programs  including  OSMRE's  statistical 
sampling  methodologies.  Efforts  are 
being  made  to  improve  OSMRE's  data 
coUecton  and  analysis  techniques  within 
the  agency. 

Maryann  Lunderman,  Attorney,  also 
submitted  certain  comments  supporting 
the  petitioners'  proposals.  She  supports 
the  development  of  State  evaluation 
procedures  that  are  uniform  and  in 
accordance  with  the  standard  in 
SMCRA  and  urged  OSMRE  to  publish 
proposed  procedures  in  the  Federal 
Register  and  provide  the  public  an 
opportunity  to  review  and  comment  on 
them.  She  further  commented  that  the 
public  should  have  the  opportunity  to 
review  and  comment  on  the  annual 
evaluations  without  delaying  the 
evaluation  process. 

As  previously  discussed  OSMRE  has 
developed  and  is  presently  using 
uniform  procedures  for  evaluating  the 
States's  administraton  of  approved 
programs  under  SMCRA,  OSMRE  will 
continue  to  examine  mechanisms  to 
broaden  public  participation  in  the 
evaluation  process  without  sacrificing 
the  timeliness  of  the  evaluation  reports. 

Final  Decision 

Based  upon  the  foregoing  analysis  and 
comments.  I  am  denying  the  petition  to 
initiate  rulemaking.  OSMRE  already  has 
regulations  in  place  which  sufficiently 
detail  the  criteria  and  procedures  for 
evaluating  State  regulatory  programs. 
The  petitioners  have  not  persuaded  me 
that  the  issues  that  concern  them, 
previously  considered  in  two 


rulemakings  on  the  same  subject, 
warrant  revision  of  the  regulations. 
OSMRE  will  continue  its  efforts  to 
improve  the  quality  and  reliability  of  its 
evaluation  methodologies.  A  discussion 
of  these  efforts  is  included  in  the  above 
analysis  of  the  petitioners'  proposals. 
OSMRE  is  committed  to  making 
whatever  modifications  are  necessary  to 
its  existing  policies  and  procedures  to 
ensure  fair,  consistent  and 
comprehensive  evaluations, 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD  09-87-021 

Special  Local  Regulations;  Budweiser 
Trophy  Race — Detroit  River 

AGENCV:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
Special  Local  Regulations  for  the 
Budweiser  Gold  Cup  {formerly  Stroh 
Thunderfest)  to  be  held  on  the  Detroit 
River.  This  event  will  be  held  on  9, 10, 
11.  and  12.  July  1987.  The  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATE:  Comments  must  be  received  on  or 
before  May  4. 1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (inc).  Ninth  Coast 
Guard  District.  1240  East  9th  Street, 
Cleveland,  OH  44199.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center. 
Room  2007A,  1240  East  9th  Street, 
Cleveland,  OH,  Normal  office  hours  are 
between  7:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  Gerald  M.  Trackim,  Office  of 
Search  and  Rescue,  Ninth  Coast  Guard 
District,  1240  E  9th  St..  Cleveland.  OH 
44199.  (216)  522-3982. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
09-87-02)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 
Receipt  of  comments  will  be 
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acknuwioaged  it  a  stamped,  sen- 
addressed  postcard  or  envelope  is 
enclosed.  The  ruies  may  be  changed  in 
li^l  of  comments  received.  Ad 
commerts  receired  before  the 
expiration  of  the  coaunent  period  mil  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  bearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  heaxin^;  are  received  and 
it  is  determined  that  the  ofjportunity  to 
make  oral  presentatiafK  will  aid  tlie 
rulemaking  process. 

Drafting  Information 

Tl*e  drafters  of  this  regniation  are 
CWO  GERALD  M.  TRACKIM,  project 
officer.  Office  of  Search  and  Rescue  and 
LCDR  C.V.  MOSEBACH,  project 
attorney,  Ninth  Coast  Guard  Districl 
Legal  Office. 

Discussion  of  Regulations 

The  Budweiser  Trophy  Race  will  be 
condaacted  on  tite  Detroit  Rrver  on  the  9. 

10,  n  and  12  July  1987.  This  event  will 
have  an  estimated  25  Hydroplanes 
which  could  pose  hazards  to  navigation 
in  the  area.  Vessels  desiring  to  transit 
the  regulated  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
(U.S.  Coast  Guard  Group  Detroit,  MI). 

EcoiMMnic  Assessment  and  CertificstMfi 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignficant  under 
Departmenl  ofTransportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economical 
impact  of  this  proposal  is  expected  to  be 
so  ffliiiimai  that  a  full  regulatory 
evaluation  is  unnecessary.  This  event 
will  draw  a  larger  number  of  spectation 
craft  into  the  area  for  the  daration  of  the 
event  This  should  have  a  favorable 
impact  on  commercial  facilities 
providing  s^^ces  to  the  spectators. 
Any  impact  on  commercial  traffic  in  the 
area  will  be  negligible.  Since  the  impact 
of  this  regulation  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  eoonomic 
impact  on  a  sabstaatial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (walef]. 

Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regul.ations.  is  amended  as  follows: 

PART  100— lAMCNOED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 


Authorkf:  X>  U.SX:.  12S3:  49  CFR  1.46  imd 
33  CFR  1011.35 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0902  to  read  as 
follows; 


§100.3S-M02 
Detroit  Mvar. 


Budiwaiasr  Trophy  Race— 


(a)  RegaJatory  Area.  That  portion  of 
the  Detroit  Ri*er  lymg  between  Belle 
Isle  and  the  U.S.  shoreline,  bound  on  the 
west  by  the  Betie  Isle  Bridge  and  on  the 
east  a  north-south  line  drawn  through 
the  Waterworks  Intake  Crib  Light  (LL 
1022). 

(b)  Sptcial  Loco]  Regulations.  {IJ  The 
above  area  will  be  closed  to  navigation 
or  anchorge  from  7:30  A-M  (local  tiraej 
until  7:00  P.M.  on  9,  la  IL  aod  12  Jul/ 
1987. 

(2j  An  escape  zone  for  recreatiooat 

craft  will  also  be  establishment  from  the 
Rooster  Tail  Marina  out  to  take  St. 
Clair,      j 

(31  Special  care  s^all  be  exerdsed  by 
the  Master  or  operator  of  every  vessel 
proceeding  up  or  down  the  main  channel 
of  the  Detroit  River  between  Belle  Isle 
and  Windmill  Point 

(4j  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  apfiroval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patn>l  Commander  may  be 
contacted  on  channel  16  (1564  MHZ)  by 
the  call  si^  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimuni  and  in  a  manner  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft.  Those  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(5)  A  succession  of  sharp,  short 
signals  hy  whistel  or  bom  from  vessels 
patroUiiig  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commaoder  shaU  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel:  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  t©  comply,  or  both. 

(6)  Effective  Dates.  These  regulations 
will  become  effective  on  9  July  1987  and 
terminate  on  13  July. 

Dated:  March  2S.  19B7. 

L.W.  Gamtt. 

Chief  of  $taff.  Ninth  Coast  Guard  District. 
Captain.  VS.  Coast  Guard. 

[FR  Doc.  87-7580  Filed  4-3-87:  MS  am) 
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33  CFR  Part  100 


I CGO  09-87-011 


Special  Loc«N  RegtiHrtions;  1967  Put  In  • 
8vf  Air  Show,  South  Ban  Ishmd,  OH; 
LakeEria 

aqemcy:  Coast  Guard,  DOT.  , 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
Special  Local  Regulatrons  for  the 
Annual  Put  In  Bay  Air  Show  which  is  to 
be  conducted  adjacent  to  Put  In  Bay 
Airport,  South  Bass  Island  on  the  14th  of 
June,  1987.  The  regulations  are  needed 
to  provide  for  the  safety  of  life  on 
navigabte  waters  daring  the  event. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1987. 

ADDRESSES:  Comments  should  be 
mailed  to  (Doaunander  (inc).  Ninth  Coast 
Guard  District  1240  East  9th  Street, 
Clevelaad.  OH  44199.  The  ccnunents 
will  be  available  for  inspection  and 
copying  at  the  Ice  Navigation  Center, 
Room  2007D.  1240  East  9th  Street 
Cleveland.  OH.  Normal  odice  hours  are 
between  7:30  a.m.  and  4:30  p jn,  Mooday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered. 

FOR  FURTHER  INFORMATION  CONTACT 
CWO  GeraM  M.  Trackim,  OfTice  of 
Search  and  Rescue.  Ninth  Coast  Guard 
District  1240  E  9th  St.,  Cleveland,  OH 
44199,  (218}  S22-4420. 

SUPPtEMENTARY  HtFORMATION: 

Interested  persons  are  invited  to 
participate  In  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
09-67-01)  and  the  speciEc  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  Is 
planned,  but  one  may  be  held  if  written 
requests  for  s  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Draftiag  lafonBatioa 

The  drafters  of  this  regulation  are 
CWO  Gerald  M.  Trackim,  project 
officer.  Office  of  Search  and  Rescue  and 
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LT  R.A.  Pelletier.  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  1987  Put  In  Bay  Air  Show  will  be 
conducted  adjacent  to  Put  In  Bay 
Airport,  South  Bass  Island  on  the  14th  of 
June,  1987.  This  event  will  have  low 
flying  aircraft  demonstrations,  high 
performance  aircraft  aerobatics, 
parachutists,  and  other  events  which 
could  pose  hazards  to  navigation  in  the 
area.  In  order  to  provide  for  the  safety  of 
life  and  property,  the  Coast  Guard  will 
restrict  vessel  movement  prior  to  and 
during  this  event  within  this  section  of 
Put  In  Bay.  A  Coast  Guard  patrol  vessel 
will  be  located  at  strategic  locations 
along  the  regulated  area  to  stop  vessel 
traffic. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
,  considered  to  be  noiunajor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— {AMENDED} 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.48  AND 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  {  100.35-0914  to  read  as 
follows: 

§  100.35—0901    Put  In  Bay  Air  Show,  Soutti 
Ban  Islami— Lake  Eri*. 

The  following  area  will  be  closed  to 
vessel  navigation  or  anchorage  from 


12:00  P.M.  (local  timet  until  4«)  PM.  on 
14  June,  1987. 

(a)  Restricted  Area.  That  portion  of 
Lake  Erie  enclosed  by  a  line  running 
from  a  point  at  41  degrees  34  minutes  28 
seconds  North.  82  degrees  52  minutes 
West  to  a  point  at  41  degrees  34  minutes 
28  seconds  North.  82  degrees  51  minutes 
33  seconds  West  (Moore  Point)  to  a 
point  at  41  degrees  33  minutes  50 
seconds  North,  82  degrees  52  minutes 
West  to  a  point  at  41  degrees  33  minutes 
50  seconds  North,  82  degrees  51  minutes 
43  seconds  West  (Sugar  Rock)  thence  a 
point  at  41  degrees  34  minutes  28 
seconds  North,  82  degrees  52  minutes 
West. 

(b)  Special  Local  Regulations.  (1) 
Vessels  desiring  to  transit  the  restricted 
area  may  do  so  only  with  the  prior 
approval  of  the  Patrol  Commander  and 
when  so  directed  by  that  officer,  vessels 
will  be  operated  at  a  no  make  speed  and 
in  a  manner  which  will  not  endanger 
participants  in  the  event  or  any  other 
craft.  These  rules  shall  not  apply  to 
participants,  or  vessels  of  the  patrol  in 
the  performance  of  their  assigned  duties. 

(2)  No  vessel  shall  anchor  or  drift  in 
the  area  restricted  to  navigation. 

(3)  A  succession  of  sharp,  short, 
signals  by  whistle  or  horn  form  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel;  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  All  persons  in  charge  of,  or 
operating  vessels  in  the  area  covered  by 
the  above  Special  Local  Regulations  are 
required  to  promptly  obey  the  directions 
of  the  Patrol  Commander  and  the  men 
acting  under  his  instructions  in 
connection  with  the  enforcement  of 
these  Special  Local  Regulations. 

(c)  Effective  Dates.  These  regulations 
will  become  effective  on  14  June  1987 
and  terminate  on  15  June  1987. 

Dated:  March  16, 1987. 
A.M.  Danielsen, 

Radm.  U.S.  Coast  Guard  Commander.  Ninth 
Coast  Guard  District. 
|FR  Doc.  87-7561  Filed  4-3-87;  8:45  am) 
BIUJNG  CODE  4«10-14-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  17 

State  Home  Facilities 

agency:  Veterans  Administration. 
action:  Proposed  regulatory 
amendments. 


SUMMARV:  The  Veterans  Administration 
(VA)  is  amending  its  medical  care 
regulations  (38  CFR  Part  17)  to 
implement  a  number  of  statutory 
changes.  Specifically,  these  regulations 
will  implement  section  105  of  the 
Veterans'  Health  Care  Act  of  1984  (Pub. 
L.  98-528)  which  enables  the  VA  to 
participate  in  up  to  65  percent  of  the  cost 
of  acquisition  of  an  existing  facility  or 
facilities  by  a  State  for  use  as  a  State 
home.  The  cost  of  acquisition  plus 
renovation  cannot  exceed  the  estimated 
cost  of  an  equivalent  new  State  home 
facility.  Purchase  of  land  is  excluded. 
This  new  authority  enables  the  use  of 
existing  facilities  and  avoids  the  cost 
and  time  associated  with  new 
construction. 

The  amendments  will  also  establish 
regulations  for  deferring  approval  of 
applications  if  a  State  does  not  have 
adequate  financial  support  by  July  1  of 
the  fiscal  year  in  which  the  VA  notifies 
the  State  of  the  availability  of  Federal 
funds.  This  change  implements 
provisions  of  the  Veterans' 
Administration  Health  Care 
Amendments  of  1985  (Pub.  L.  99-166) 
and  the  Veterans'  Benefits 
Improvements  and  Health  Care 
Authorization  Act  of  1986  (Pub.  L.  99- 
576).  These  Acts  require  the  VA  to  defer 
applications  for  which  Federal  funds  are 
available  and  which  will  meet  all  other 
requirements  for  a  grant  if  by  July  1  of 
the  Federal  Fiscal  Year  in  which  VA 
notifies  the  State  of  available  funds,  the 
State  has  not  provided  adequate 
financial  support.  The  funds  resulting 
from  deferred  projects  may  be  applied  to 
eligible  nursing  home  and  domiciliary 
projects  which  would  not  have  been 
funded  during  the  fiscal  year  but  for  the 
deferral  and  which  will  meet  all  grant 
requirements  by  the  end  of  this  fiscal 
year,  and  to  which  the  Administrator 
has  accorded  the  highest  priority. 

The  amendment  will  also  promulgate 
the  regulations  needed  to  accord  priority 
to  State  home  construction  and 
acquisition  grant  projects  as  required  by 
section  224  of  the  Veterans'  Benefits 
Improvements  and  Health  Care 
Authorization  Act  of  1986.  Section  224  of 
the  Act  requires  the  VA  to  accord 
priority  to  applications  for  State 
veterans  home  grants  and  requires  VA 
to  establish  a  priority  list  by  July  1  of 
each  calendar  year  for  State  home 
projects  for  which  applications  have 
been  submitted  to  VA.  Grants  will  be 
awarded  from  the  list  during  the  next 
Federal  Fiscal  Year  beginning  October  1 
of  the  calendar  year  in  which  the 
priority  list  was  made,  subject  to  the 
availability  of  Federal  funds.  The 
proposed  amendment  would  implement 
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the  requirements  in  the  law  that  the  VA 
accord  priority  to  projects  described  in 
applications  for  Federal  assistance  for 
State  veterans  nursing  home  and 
domiciliary  projects  in  the  following 
order: 

(1)  Projects  for  which  States  have 
made  available  adequate  State  financial 
support  (matching  funds)  so  that  the 
projects  can  proceed  upon  approval  of 
the  grant  without  the  need  for  further 
State  action  to  make  funds  available; 

(2)  Projects  from  States  which  have 
not  received  VA  grant  assistance  for  the 
construction  or  acquisition  of  State 
veterans  home  facilities; 

(3)  Projects  from  States  which  the 
Administrator  determines  to  have  a 
greater  need  for  State  veterans  nursing 
home  or  domiciliary  beds  than  other 
States;  and 

(4)  Projects  meeting  other  criteria  the 
Administrator  determines  appropriate. 

In  developing  the  regulations  to 
implement  this  priority  framework,  it 
was  necessary  to  anticipate  the 
likelihood  that  several  applications 
might  be  accorded  the  same  priority 
within  a  priority  group.  To  assure  a 
predictatile.  equitable  mechanism  for 
resolving  questions  of  relative  ranking 
among  projects,  the  proposed  regulatory 
amendemnt  establishes  a  framework  for 
determining  such  ranking.  For  example, 
to  the  extent  that  several  projects  are 
placed  in  "Priority  Group  1"  based  on 
having  made  sufficient  State  funds 
available,  these  projects  would  be 
ranked  by  applying  the  criteria 
applicable  to  the  next  lower  priority 
group  (i.e.  priority  group  2).  Highest 
priority  among  them  would  be  given  to 
projects  from  a  State  or  States  which 
had  not  previously  received  a  grant  for 
construction  or  acquisition  under  the 
program.  If  it  becomes  necessary  to 
invoke  a  second  tie-breaker  among 
these  projects  in  Priority  Group  1,  the 
proposed  regulatory  amendment  calls 
for  the  VA  to  apply  the  criteria  of  the 
next  lower  priority  group,  i.e..  Priority 
Croup  3,  so  that  priority  would  be  given 
to  projects  from  States  determined  to 
have  a  greater  need  for  State  veterans 
nursing  home  or  domiciliary  beds  than 
other  States. 

At  the  same  time,  the  VA  is  proposing 
a  regulation  to  comply  with  the  Single 
Audit  Act  of  1984  (Pub.  L.  9&-502).  This 
Act,  implemented  in  38  CFR  Part  41, 
establishes  the  uniform  audit 
requirements  and  policy  for  State 
governments  that  receive  Federal 
assistance  from  the  VA.  The  proposed 
regulation  which  directs  the  State  to 
follow  these  requirements  and  policy 
should  reduce  the  number  of  Federal 
audits  of  State  governments.  Finally, 
certain  requirements  are  being  deleted 


because  they  are  outdated  and  others 
are  being  updated  and  clarified. 
DATES:  Comments  must  be  received 
before  May  6, 1987. 

ADDflCSS:  Interested  persons  are  invited 
to  submit  written  comments, 
suggestions,  or  objections  to: 
Administrator  of  Veterans  Affairs 
(217A),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  at  the  Veterans  Administration 
Central  Office,  Veterans  Services  Unit, 
Room  1S2.  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays)  until  April  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.  Brent  Baker  (202)  233-3854. 

SUPPLEMENTARY  INFORMATION: 

Provisions  of  38  CFR  Part  17  regarding 
the  VA's  State  Home  Program  need 
updating  and  revising  to  implement 
pertinent  sections  of  the  following 
Public  Laws:  Pub.  L.  98-502  (Single 
Audit  Act  of  1984);  Pub.  L.  96-528 
(Veterans'  Health  Care  Act  of  1984), 
which  provides  for  the  Federal 
Acquisition  of  State  Home  facilities  as 
long  as  the  total  cot  of  acquisition  of  the 
facility  including  any  expansion, 
remodeling,  and/or  alterations  will  not 
be  greater  than  the  estimated  cost  of 
construction  of  an  equivalent  new 
facility;  Pub.  L.  99-166  (Veterans'  Health 
Care  Amendments  of  1985)  which 
provides  regulatory  authoirty  to  defer 
approval  of  an  application  for  a  State 
home  construction  or  acquisition  grant  if 
the  State  does  not  have  adequate  State 
financial  support  by  July  1  following 
receipt  of  a  VA  notice  of  availability  of 
funds;  and  Pub.  L.  99-576  (Veterans' 
Benefits  Improvements  and  Health  Care 
Authorization  Act  of  1986),  which 
provides  regulatory  authority  to  accord 
priority  to  request  for  Federal  assistance 
for  the  construction  or  acquisition  of  a 
State  veterans  nursing  home  or 
domiciliary.  The  VA  proposes  to  make 
these  amendments  and  at  the  same  time 
delete  outdated  construction  standards 
and  clarify  and  update  some  of  the 
technical  details  of  the  construction 
standards  currently  found  in  38  CFR 
17.170  through  17.177. 

These  proposed  regulatory 
amendments  to  VA  regulations  are 
considered  nonmajor  under  the  criteria 
of  Executive  Order  12291,  Federal 
Regulation,  on  the  basis  that  they  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  they 
will  not  result  in  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 


regions,  regions,  nor  will  they  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
certifies  that  these  proposed  regulatory 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  through  612. 
Pursuant  to  5  U.S.C.  605(b),  these 
proposed  regulatory  amendments  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  through  604. 
The  reason  for  this  certification  is  that 
these  proposed  regulatory  amendments 
will  affect  only  construction  or 
acquisition  grants  for  State  Veterans      j 
Homes.  They  will,  therefore,  have  no      i 
significant  impacts  on  small  entities  (i.e. 
small  business,  small  private  and 
nonprofit  oi^anizations,  and  small 
governmental  jurisdictions). 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.014, 
64.015,  and  64.016  and  64.005. 

List  of  Subjects  in  38  CFR  Fart  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grant 
programs — health.  Grant  programs — 
veterans.  Health  care,  Health  facilities. 
Health  professions.  Medical  and  dental 
schools.  Medical  devices.  Medical 
research,  Mental  health  programs. 
Nursing  homes,  Philippines,  Veterans. 

Approved:  March  16, 1987. 
Thomas  K.  Tamage,  i 

Administrator.  ' 

PART  17— [AMENDED] 

38  CFR  Part  17,  MEDICAL,  is 
proposed  to  be  amended  as  follows: 

1.  Section  17.166  is  added  to  read  as 
follows: 


§  1 7. 1 68    Audit  of  State  homes. 

The  State  must  comply  with  the  Single 
Audit  Act  of  1984  (Part  41  of  this  title.) 
(31  U.S.C.  7501-7507) 

2.  The  centerheading  and  note  which 
precede  §  1^.170  are  revised  to  read  as 
follows: 

Grants  to  States  for  Construction  or 
Acquisition  of  State  Home  Facilities 

Note:  The  purpose  of  the  regulations 
concerning  grants  to  States  for  construction 
or  acquisition  of  State  home  facilities  is  to 
effectuate  the  provisions  of  38  U.S.C.  5031 
through  5037  and  to  assist  the  several  States 
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to  construct  or  acquire  State  home  facilities 
for  furnishing  domiciliary  or  nursing  home 
care  to  veterans,  and  to  expand,  remodel,  or 
alter  existing  buildings  for  furnishing 
domiciliary,  nursing  home  or  hospital  care  to 
veterans  in  State  homes. 

3.  In  §  17.170  the  intiroductory  text, 
paragraphs  (d)  and  (e)  are  revised  and 
paragraphs  (f].  (g).  (h),  (i).and  (j)  are 
added  to  read  as  follows: 

§  17.170    Definitions. 

For  the  purpose  of  the  regulations 
concerning  grants  to  States  for 
construction  or  acquisition  of  State 
home  facilities: 

•        *        *        •        • 

(d)  The  term  "cost  of  construction" 
means  the  amount  which  the 
Administrator  determines  to  be 
necessary  for  a  State  Home  construction 
project,  including  architect  fees, 
supervision  and  site  inspection  services, 
printing  and  advertising  costs,  but 
excluding  land  acquisition  costs.  (38 
U.S.C.  5031(d)) 

(e)  The  term  "Slate  agency"  means 
that  State  agency  or  instrumentality  of  a 
State  designated  by  a  State  as 
authorized  to  apply  for  assistance  to 
construct  or  acquire  State  home 
facilities  for  veterans  and  thereafter 
administer  those  facilities. 

(f)  The  term  "acquisition"  means  the 
purchase  of  a  facility  for  use  as  a  State 
veterans  home  for  the  provision  of 
domiciliary  and/or  nursing  home  care  to 
veterans.  An  acquisition  includes  any 
remodeling  or  alteration  needed  to  meet 
existing  standards. 

(g)  The  term  "cost  of  acquisition" 
means  the  amount  which  the 
Administrator  determines  to  be 
necessary  to  acquire  and  renovate  a 
facility  for  the  provision  of  domiciliary 
or  nursing  home  care  as  a  State  home. 

(h)  As  used  in  connection  with  a 
request  from  a  State  for  a  grant  to  assist 
in  the  construction  or  acquisition  of  a 
Slate  veterans  home: 

(1)  The  term  "preapplication"  means 
the  State's  submission  to  the 
Administrator  of  a  preapplication  for 
Federal  Assistance  on  Standard  Form 
424  with  an  accompanying  space 
program  and  schematics  for  the  project; 
and 

(2)  The  term  "application"  means  the 
submission  to  the  Administrator  of  an 
application  for  Federal  Assistance  for  a 
project  on  Standard  Form  424  after  the 
Veterans  Administration  has  reviewed 
the  State's  preapplication  for  the  project 
and  informed  the  State  that  it  is  a 
feasible  project  for  Federal 
participation. 

(i)  The  term  "life  safety  project" 
means  a  State  veterans  nursing  home  or 
domiciliary  project  which  would  remedy 


an  existing  condition  which  has  been 
cited  by  the  Veterans  Administration,  a 
State  or  local  agency  (including  a  Fire 
Marshal),  or  the  joint  Commission  on 
Accreditation  of  Hospitals,  as 
threatening  to  the  lives  or  safety  of 
patients  within  the  facility. 

(j)  The  term  "renovation  project" 
means  a  project  to  expand,  remodel  or 
alter  a  State  veterans  nursing  home  or 
domiciliary  which  is  not  a  life  safety 
project  and  does  not  result  in  the 
addition  of  domiciliary  or  nursing  home 
beds. 

4.  In  §  17.171,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  17.171    Maximum  number  of  rHjrslr>g 
home  beds  required  for  veterans  by  State. 

(a)  For  purposes  of  these  regulations. 
Appendix  A  prescribes  the  maximum 
number  of  beds  which  may  be  necessary 
to  provide  adequate  nursing  home  care 
and  domiciliary  care  to  veterans 
residing  in  each  State.  When  the  nursing 
home  beds  to  be  constructed  or  acquired 
in  a  State  will  result  in  more  than  2Vi 
beds  per  1,000  veterans,  the  State  shall 
provide  sufficient  justification  for  the 
Administrator  to  determine  that  the 
additional  beds  are  required  in  that 
State.  In  making  this  determination,  the 
Administrator  shall  consider  the 
following  factors: 
***** 

5.  Section  17.172  is  revised  to  read  as 

follows: 

§  1 7. 1 72    Scope  of  grants  program. 
Subject  to  the  availability  of  an 
appropriation,  a  grant  may  be  made  to  a 
State  which  has  submitted  an 
application  for  assistance  to  construct 
(or  to  acquire)  State  home  facilities  (if 
the  application  has  been  approved  by 
the  Administrator)  as  prescribed  in 
§§  17.170  through  17.177. 

6.  In  §  17.173,  paragraph  (e)  is 
redesignated  as  paragraph  (h);  the 
introductory  text  of  paragraph  (a), 
paragraphs  (a)(1),  (a)(4).  (b)(5),  (b)(8),  (c) 
and  (d)  are  revised,  new  paragraphs 
(a)(5),  (b)(9),  (b)(10),  (e).  (f),  and  (g)  are 
added  to  read  as  follows: 

§  17.173    Applications  with  respect  to 
projects. 

(a)  A  State  desiring  to  receive  Federal 
assistance  for  construction  or 
acquisition  of  a  State  home  facility  shall 
submit  to  the  Administrator  a 
preapplication  (if  the  need  for  Federal 
funding  exceeds  SlOO.OOO)  and  an 
application  for  such  assistance  in 
compliance  with  the  uniform 
requirements  for  grant-in-aid  to  State 
and  local  governments  prescribed  in  the 
Office  of  Management  and  Budget 
Circular  No.  A-102.  Revised.  The 


applicant  will  submit  as  part  of  the 
application  or  as  an  attachment  thereto: 
(1)  The  amount  of  the  grant  requested 
with  respect  to  such  project  which  may 
not  exceed  65  percent  of  the  estimated 
cost  of  construction  or  acquisition  and 
construction  of  such  project. 
***** 

(4)  Any  comments  or 
recommendations  made  by  appropriate 
State  (and  areawide)  clearinghouses 
pursuant  to  policies  outlined  in 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (Part  40  of  this  title). 

(5)  If  construction  outside  the  walls  of 
an  existing  structure  will  involve  more 
than  75.000  net  square  feet  (NSF),  the 
application  shall  include  an 
environmental  assessment  to  determine 
if  an  Environmental  Impact  Statement  is 
necessary  for  compliance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Environmental 
Assessment  shall  briefly  describe  the 
possible  beneficial  and/or  harmful 
effects  which  the  project  may  have  on 
the  following  impact  categories:  (i) 
Transportation,  (ii)  air  quality,  (iii) 
noise,  (iv)  solid  waste,  (v)  utilities,  (vi) 
geology,  (soils/hydrology/flood  plains), 
(vii)  water  qualify,  (viii)  land  use,  (ix) 
vegetation,  wildlife,  aquatic,  ecology/ 
wetlands,  (x)  economic  activities,  (xi) 
cultural  resources,  (xii)  aesthetics,  (xiii) 
residential  population,  (xiv)  community 
services  and  facilities,  (xv)  community 
plans  and  projects,  and  (xvi)  other.  If  an 
adverse  environmental  impact  is 
anticipated,  then  the  action  taken  to 
minimize  the  impact  should  be 
explained  in  the  environmental 
assessment. 

(b)  *  •   • 

(5)  The  rates  of  pay  for  laborers  and 
mechanics  engaged  in  construction  of 
the  project  will  not  be  less  than  the 
prevailing  local  wage  rates  for  similar 
work  as  determined  in  accordance  with 
the  Act  of  March  3, 1931  (40  U.S.C.  276a 
through  276a-5)  known  as  the  Davis- 
Bacon  Act.  (38  U.S.C.  5035(a)(8)) 
***** 

(8)  The  structures  constructed  will  be 
of  fire,  earthquake,  and  other  natural 
disaster  resistant  construction.  (38 
U.S.C.  5005) 

(9)  In  the  case  of  a  project  for 
acquisition  of  a  facility,  the  State  agency 
must  provide  reasonable  assurance  that 
the  total  cost  of  acquisition  of  the 
facility,  including  any  expansion, 
remodeling  and  alteration  to  meet  all 
building  requirements  and  codes,  and 
for  all  other  purposes,  shall  not  be 
greater  than  the  estimated  cost  of 
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construcuon  oi  an  equivaiem  new  State 
home  facility.  (38  U.S.C.  5035(a)(9)) 

(10)  An  audit  will  be  performed  in 
compliance  with  the  Single  Audit  Act  of 
1984  (See  Part  41  of  this  title).  (31  U.S.C. 
7501-7507) 

(c)  Upon  receipt  of  an  application  for 
a  grant  for  a  project  for  construction  or 
acquisition  of  a  State  veterans  home,  the 
Administrator  or  designee  shall: 

(1)  Determine  whether  the  application 
meets  the  requirements  of  38  U.S.C.  5035 
and  §§  17.170  through  17.177  and 
Appendix  A  to  §  17.171  of  this  title  and 
whether  the  application  contains 
sufficient  information  for  the 
Administrator  to  establish  its  priority. 
The  administrator  shall: 

(i)  Consider  the  following  factors 
when  making  a  determination  for 
purposes  of  this  section  that  a  project  is 
primarily  a  State  veterans  nursing  home, 
domiciliary  or  hospital  project: 

(A)  The  number  of  State  veterans 
nursing  home,  domiciliary,  and/or 
hospital  beds  that  would  be  constructed 
or  acquired  by  the  project; 

(B)  The  amount  of  nursing  home, 
domiciliary,  or  hospital  project  space 
that  will  result  from  the  construction  or 
acquisition  project; 

(C)  The  estimated  number  of  veteran 
patients  who  would  benefit  from  the 
construction  or  acquisition  project.  (38 
U.S.C.  5035(b)) 

(2)  Notify  the  State  submitting  the 
application  whether  the  application 
conforms  which  such  requirements,  and, 
if  it  does  not,  notify  the  State 

(i)  Of  the  actions  necessary  to  bring 
the  apphcation  into  conformance  with 
those  requirements:  and 

(ii)  If  the  application  provides 
insufficient  information  for  the 
Administrator  to  establish  its  priority 
under  paragraph  (c)(1)  of  this  section 
and 

(iii)  (If  such  application  provides 
sufficient  information  for  the 
Administrator  to  establish  its  priority) 
determine  the  priority  of  the  project 
described  in  the  application  in  relation 
to  all  other  projects  in  accordance  with 
the  criteria  set  forth  in  this  paragraph. 
The  priority  of  any  project  is  subject  to 
change  upon  receipt  of  information 
concerning  that  or  any  other  project.  In 
establishing  a  project's  priority,  the 
Administrator  shall  rank  projects  from 
the  highest  to  lower  priority  in  the  order 
of  priority  groups  set  forth  in  this 
paragraph,  giving  the  projects  in  Group  1 
the  highest  priority  and  the  projects  in 
Group  6  the  lowest.  Except  as  otherwise 
provided,  where  more  than  one  project 
is  ranked  in  a  single  priority  group,  the 
Administrator  shall  rank  those  projects 
by  applying  the  criteria  applicable  to  the 
next  lower  priority  group.  Where  such 


ranking  results  in  more  than  one  project 
being  given  the  same  priority,  the 
Administrator  shall  rank  those  projects, 
except  as  otherwise  provided,  in 
accordance  with  the  criteria  applicable 
to  the  next  lower  priority  group  until  all 
projects  are  ranked  with  a  different 
priority. 
The  priority  groups  are: 

(A)  Priority  Group  1:  A  State  veterans 
nursing  home  or  domiciliary  project  for 
which  a  State,  in  the  judgment  of  the 
Administrator,  has  made  sufficient 
funds  available  for  construction  and/or 
acquisition  so  that  the  project  may 
proceed  upon  approval  of  the  grant 
which  the  State  has  requested  without 
further  action  required  by  the  State  to 
make  such  funds  available  for  that 
purpose,  shall  be  accorded  first  priority. 
A  State's  enactment  into  law  of  a  bill 
appropriating  the  State's  (matching) 
funds  for  the  project  will  be  accepted  by 
the  Administrator  as  demonstrating  that 
the  State  has  made  sufficient  funds 
available  for  construction  and/or 
acquisiljion  of  the  project. 

(B)  Priority  Group  2:  A  State  veterans 
nursing  home  or  domiciliary  project 
from  a  State  which  has  not  received  a 
construction  or  acquisition  grant  from 
the  Administrator  under  38  U.S.C.  5035 
shall  be  accorded  second  priority. 

(C)  Priority  Group  3:  A  State  veterans 
nursing  home  or  domiciliary  bed 
producing  or  non-bed  producing  project 
from  a  State,  which  the  Administrator 
determines,  pursuant  to  this  paragraph, 
to  have  a  greater  need  for  State  veterans 
nursing  home  or  domiciliary  beds  than 
other  States  which  have  submitted 
applications,  shall  be  accorded  third 
priority.  The  Administrator  shall  base 
such  determinations  on  the 
Administrator's  calculation,  pursuant  to 
this  paragraph,  of  the  State's  unmet 
need  for  such  beds.  A  State  which  has 
submitted  an  application  for  a  project 
which  ftie  Administrator  determines  to 
be  primarily  a  nursing  home  project  will 
be  deemed  to  have  a  greater  need  for 
State  veterans  nursing  home  beds  than 
other  States  if  the  Administrator 
determines  that  the  State  has  an  unmet 
need  for  such  beds  of  between  91 
percent  and  100  percent.  The 
Administrator  shall  determine  a  State's 
unmet  iieed  for  State  veterans  nursing 
home  beds  by  dividing  the  number  of 
that  State's  nursing  home  beds 
authorized  by  the  Veterans 
Administration  in  State  Veterans  Homes 
as  of  June  15  of  the  current  year  by  the 
number  of  beds  needed  to  provide 
adequate  nursing  home  care  to  veterans 
residing  in  that  State  as  prescribed  by 
the  Administrator  in  Appendix  A.  The 
quotient,  expressed  as  a  percentage,  will 
be  subtracted  from  100  percent.  The 


difference  constitutes  the  State's  unmet 
need  for  State  veterans  nursing  home 
beds  for  purposes  of  this  section.  The 
Administrator  shall  determine  a  State's 
unmet  need  for  domiciliary  beds  by 
dividing  the  number  of  that  State's 
domiciliary  beds  authorized  by  the 
Veterans  Administration  as  of  June  15  of 
the  currrent  year  by  the  number  of  beds 
needed  to  provide  adequate  domiciliary 
care  to  veterans  residing  in  that  State 
prescribed  by  the  Administrator  in 
Appendix  A.  The  quotient,  expressed  as 
a  percentage  will  be  subtracted  from  100 
percent.  The  difference  constitutes  the 
State's  unmet  need  for  State  veterans 
domiciliary  beds  for  purposes  of  this 
section. 

(D)  Priority  Group  4:  A  State  veterans 
nursing  home  or  domiciliary  project, 
which  is  not  assigned  a  higher  priority 
under  this  section,  shall  be  accorded 
fourth  priority.  If  there  is  more  than  one 
project  in  this  priority  group,  the 
Administrator  shall  assign  each  project 
a  value  as  set  forth  in  the  following 
table  in  accordance  with  the 
Administrator's  determination  of  the 
type  of  project: 

\ 


Type  o<  protect 


LifeSalely  Project  (Of  Nursing  Home  Facility 

Protect  Resulting  in  the  Construction  or  Acquisition 

ol  Nursing  Home  Beds 

LifeSalely  Protect  lor  Domiciliary  FaoMy 

Protect  Resulting  in  ttte  Construction  or  Acquisition 

ol  Domiciliary  Beds 

Nursing  Home  Rerovauon  Protect 

Domiciliary  Renov»tion  Protect 


Value 


to 
to 

9 

8 
6 

4 


If  the  Administrator  determines  that  a 
project  could  be  included  in  two  or  more 
of  the  above-listed  types  so  that  the 
project,  in  the  judgment  of  the 
Administrator,  cannot  be  accurately 
characterized  as  to  type  by  reference  to 
any  single  type  listed  above,  the 
Administrator  shall  determine  the 
numerical  value  to  be  assigned  a  project 
by  calculating  the  average  of  all  the 
numerical  values  associated  with  all 
types  of  projects  in  which  the  project 
could  be  included.  The  Administrator 
shall  rank  projects  in  accordance  with 
the  numerical  values  assigned,  with  the 
highest  priority  being  assigned  to  the 
project  with  the  highest  numerical 
valuation.  Where  this  results  in  two  or 
more  projects  with  the  same  priority, 
these  projects  shall  be  ranked  in  the 
order  in  which  the  Administrator 
received  the  State's  preapplication  for 
that  project  giving  highest  priority  to  the 
project  for  which  a  preapplication  was 
received  first.  If  a  preapplication  was 
not  received  by  the  Administrator  for  a 
project,  the  project  shall  be  ranked  with 
other  projects  using  the  date  on  which 
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the  Administrator  received  the 
application  for  the  projects. 

(E)  Priority  Group  5:  A  project  which 
is  primarily  designed  to  renovate  a  State 
veterans  hospital  facility  but  which 
would  not  expand  a  States  capacity  to 
furnish  hospital  care  in  a  State  veterans 
home  shall  be  accorded  fifty  priority. 
Where  more  than  one  project  is  ranked 
in  this  priority  group,  the  Administrator 
shall  rank  them  in  the  order  in  which  the 
Administrator  received  the  State's 
preapplication  for  the  project  and  shall 
give  highest  priority  to  the  project  for 
which  a  preapplication  was  received 
first.  If  a  preapplication  was  not 
received  by  the  Administrator  for  a 
project,  the  project  shall  be  ranked  with 
other  projects  using  the  date  on  which 
the  Administrator  received  the 
application  for  the  project. 

(F)  Priority  Group  6:  A  hospital 
project  which  would  expand  a  State's 
capacity  to  furnish  hospital  care  in  a 
State  veterans  home  shall  be  accorded 
no  priority.  Where  more  than  one  such 
project  has  been  submitted,  the 
Administrator  shall  rank  them  in  the 
order  in  which  the  Administrator 
received  the  State's  preapplication  for 
the  projects  and  shall  assign  the  lowest 
ranking  to  the  project  for  which  a 
preapplication  was  received  last.  If  a 
preapplication  was  not  received  by  the 
Administrator  for  a  project,  the  project 
shall  be  ranked  with  other  projects  using 
the  date  on  which  the  Administrator 
received  the  application  for  the  project. 
(38  U.S.C.  5035(b)) 

(d)  The  Administrator  shall  establish 
as  of  July  1  of  each  year  a  list  of  projects 
in  the  order  of  their  priority  on  June  15 
of  that  year  as  determined  pursuant  to 
paragraph  (c)  of  this  section.  To  the 
extent  that  Federal  funds  are  available, 
the  Administrator  shall  award  grants  in 
the  order  of  their  priority  on  this  list 
during  the  fiscal  year  beginning  on 
October  1  of  the  calendar  year  in  which 
the  list  is  made.  Once  the  list  is 
established  for  the  purpose  of  awarding 
construction  grants,  the  Administrator 
shall  not  add  projects  or  change  the  list 
in  any  way  except  to  delete  a  project  at 
the  request  of  the  State  which  has 
applied  for  grant  assistance  for  that 
project  or  upon  the  award  by  the 
Administrator  of  a  grant  for  a  project  on 
the  list.  (38  U.S.C.  5035(b)(4)) 

(e)(1)  The  Administrator  shall  defer 
approval  of  an  application  that 
otherwise  meets  the  requirements  of  38 
U.S.C.  5035,  if  the  State  which  submitted 
the  application  does  not,  by  July  1  of  the 
Federal  fiscal  year  in  which  the  State  is 
notified  by  the  Assistant  Chief  Medical 
Director  for  Geriatrics  and  Extended 
Care  of  the  availability  of  Federal 
funding  for  a  grant  for  the  project 


described  in  the  application, 
demonstrate  that  the  State  has  provided 
adequate  financial  support  (matching 
funds)  for  such  project.  A  State's 
enactment  into  law  of  a  bill 
appropriating  the  State's  share  of 
funding  for  the  project  is  acceptable  to 
demonstrate  that  the  State  has  provided 
adequate  financial  support  (matching 
funds)  for  the  project.  The  Veterans 
Administration  will  evaluate  other  types 
of  assurances  on  a  case  by  case  basis. 

(2)  The  Administrator  will  apply 
Federal  funds,  which  had  been  intended 
for  an  application  which  has  been 
deferred  pursuant  to  paragraph  (e)(1)  of 
this  section  to  applications  for  State 
veterans  nursing  home  or  domiciliary 
projects  that: 

(i)  Would  not  have  been  funded 
during  the  fiscal  year  but  for  the 
deferral, 

(ii)  Will  meet  the  requirements  of 
these  regulations  by  the  end  of  the 
Federal  fiscal  year,  and 

(iii)  The  Administrator  has  accorded 
the  highest  priority  under  paragraph  (c) 
of  this  section. 

(3)  An  application  deferred  in 
accordance  with  paragraph  (e)(1)  of  this 
section  shall  be  accorded  priority  in  any 
subsequent  Federal  fiscal  year  ahead  of 
applications  that  had  not  been  approved 
before  the  first  day  of  the  Federal  fiscal 
year  in  which  the  deferred  application 
was  first  approved.  (38  U.S.C.  5035(b)(5)) 

(f)  The  amount  of  a  grant  under  these 
regulations  shall  be  paid  to  the  applicant 
or,  if  designated  by  the  applicant,  the 
State  home  for  which  such  project  is 
being  developed  or  any  other  agency  or 
instrumentality  of  the  applicant.  Funds 
paid  for  an  approved  project  will  be 
used  solely  for  carrying  out  such  project 
as  so  approved.  (38  U.S.C.  5035(d)(1)) 

(g)  Any  amendment  of  any  application 
whether  or  not  approved  under 
paragraph  (d)  of  this  section  will  be 
subject  to  review  and  approval  pursuant 
to  the  regulations  concerning  grants  to 
States  for  construction  of  State  home 
facilities  in  the  same  manner  as  an 
original  application.  (38  U.S.C.  5035(e)) 
***** 

7.  Section  17.174  is  revised  to  read  as 
follows: 

§17.174    Disallowance  of  a  grant 
application  and  notice  of  a  right  to  hearing. 

(a)  Before  disapproving  an  application 
submitted  under  §  17.173,  the 
Administrator  shall  notify  the  applicant 
of  the  opportunity  for  a  hearing.  The 
notice  shall  state: 

(1)  That  the  application's  disapproval 
has  been  proposed; 

(2)  The  basis  for  the  proposed 
disapproval; 


(3)  That  a  request  for  a  hearing  should 
be  received  in  writing  by  the 
Administrator  within  40  days  from  the 
date  of  this  notice; 

(4)  That  failure  of  an  applicant  to 
request  a  hearing  as  provided  for  by  this 
section  or  to  appear  at  a  hearing  for 
which  a  date  has  been  set  shall  be 
deemed  a  waiver  of  the  opportunity  for 
a  hearing. 

(b)  If  an  applicant  requests  a  hearing 
after  the  expiration  of  the  40-day  period, 
the  Administrator  may  accept  the 
request. 

(c)  An  applicant  who  requests  a 
hearing  under  the  procedures  specified 
by  this  section  shall  be  notified  of  the 
time  and  place  for  the  hearing.  If  the 
time  or  place  set  is  inconvenient  for  the 
applicant,  the  Administrator  may 
change  the  time  or  place  for  the  hearing. 

(d)  The  Administrator  shall  conduct 
the  hearing.  The  hearing  will  be 
informal.  The  rules  of  evidence  will  not 
be  followed.  Witnesses  shall  testify 
under  oath  or  affirmation.  A  record  or 
transcript  of  the  hearing  shall  be  made. 
The  Administrator  who  conducts  the 
hearing  may  exclude  from  consideration 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence  or  testimony.  (38 
U.S.C.  5035(c)) 

8.  Section  17.175  is  revised  to  read  as 
follows: 

§  17.175    Recapture  provisions. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  within  20  years 
after  completion  of  any  project  with 
respect  to  which  a  grant  has  been  made 
under  the  regulations  concerning  grants 
to  States  for  construction  or  acquisition 
of  State  home  facilities,  a  facility 
constructed  or  acquired  as  part  of  such 
project  ceases  to  be  operated  by  a  State, 
a  State  home,  or  an  agency  or 
instrumentality  of  a  State  principally  for 
furnishing  domiciliary,  nursing  home  or 
hospital  care  to  veterans,  the  United 
States  shall  be  entitled  to  recover  from 
the  State  which  was  the  recipient  of  the 
grant  or  from  the  then  owner  of  such 
construction  65  percent  of  the  current 
value  of  such  facility  (but  in  no  event 
and  amount  greater  than  the  amount  of 
assistance  provide  for  such  under  these 
regulations),  as  determined  by 
agreement  of  the  parties  or  by  action 
brought  in  the  district  court  of  the 
United  States  for  the  district  in  which 
the  facility  is  situated.  (38  U.S.C.  5036) 

(b)  In  the  case  of  a  grant  where  the 
Veterans  Administration  would  provide 
between  50  and  65  percent  of  the 
estimated  cost  of  expansion,  remodeling, 
or  alteration  of  an  existing  State  Home 
facility  recognized  by  the  Veterans 
Administration  in  accordance  with 
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§  17.lbo.  the  Administrator  may  at  the 
time  of  the  grant  provide  for  the 
following  recovery  periods  associated 
with  the  following  grant  amounts. 


Grant  AiTxxint  IdoMars  m  mousands) 


veteran  papulation  for  domiciliate  care  is 
eslablishefi  as  follows: 


(38  U.S.C.  5036) 

If  the  magnitude  of  the  Veterans 
Administration's  contribution  is  below 
50  percent  of  the  estimated  cost  of  the 
expansion,  remodeling,  or  alteration  of 
an  existing  State  home  facility 
recognized  by  the  Veterans 
Administration  in  accordance  with 
§  17.165,  the  Administrator  may 
authorize  a  recovery  period  between  7 
and  20  years  depending  on  the  grant 
amount  involved  and  the  magnitude  of 
the  project. 

9.  Section  17.176  is  revised  to  read  as 
follows: 

§  17.176    State  to  retain  control  of 
operations. 

Neither  the  Administrator  of  Veterans 
Affairs  nor  any  employee  of  the 
Veterans  Administration  shall  exercise 
any  supervision  or  control  over  the 
administration,  personnel,  maintenance, 
or  operation  of  any  State  home 
constructed  or  acquired  with  assistance 
received  under  the  regulations 
concerning  grants  to  States  for 
construction  and  acquisition  of  State 
home  facilities  except  as  prescribed  in 
these  regulations  and  §  17.167.  (38  U.S.C. 
5037) 

§17.177    [Amended) 

10.  In  §  17.177.  paragraph  (a){4)(iii)  is 
removed. 

11.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A  (Se«  §  17.171) — State  Home 
Facilities  for  Furnishing  Nursing  Home  Care 

The  maximutn  number  of  beds  to  provide 
adequate  nursing  home  care  and  domiciliary 
care  to  veterans  residing  in  each  State  not  to 
exceed  four  beds  per  1.000  veteran  population 
for  nursing  home  care  and  two  beds  per  1.000 


Veteran    i 

1 
No.  of    ! 

No.  of 

State 

popula- 

beds: 

beds: 

^ 

tion' 

NHC 

Dom 

Alabama... 436.000 

1.744 

872 

Alaska 50,000 

200 

100 

Arizona...- |     383,000  i 

1.532 

766 

Arkansas- 1 

270,000  , 

1.080 

540 

California 

3,003.000 

12.012 

6.006 

Colorado- 

401.000 

1.604 

802 

Connecticut 

413.000 

1.652 

826 

Delaware 

77.000 

308 

154 

District  of 

ColumbiB 

65.000 

260 

130 

Florida 

1,392.000 

5,568 

2,784 

Georgia...- 

632.00 

2.528 

1,264 

Hawaii 

99,000 

396 

198 

Idatio - 

121,00 

484 

242 

Illinois 

1,348.000 
680.000 

'     5.392 
2.720 

2,696 

Indiana..... 

1,360 

Iowa , 

354,000 

1.416 

708 

Kansas  ...x 

300,000 

1.200 

600 

Kentucky 

405.000 

1.620 

810 

Louisiana 

453.000 

1.812 

906 

Maine 

154.000 

616 

308 

Maryland 

544.000 

2.176 

1,086 

Massactid 

setts..... 
Mictiigan., 

720.000 

2.880 

1,440 

1.117.000 

4,468 

2,234 

Minnesota 

525,000 

2,100 

1,050 

Mississipp 

245.000 

980 

490 

Missouri... 

647.000 
108.000 
191.000 
137,000 

2,588 
432 
764 
548 

1,294 

Montana .. 

216 

Net>raska. 

382 

Nevada  . . 

274 

New 

Hampsh 

ire.... 

138.000 

552 

276 

New  Jefsf 

'y 

925,000 

3.700 

1,850 

New  Mexico 

162.000 

648 

324 

New  York 

1,951.000 

7.804 

3.902 

Nortti 

Carolina 



660,000 

2.640 

1.320 

North  Dak 

Ota... 

69,000 

276 

138 

Ohio 

1,385,000 

5.540 

2.770 

Oklahoma 

397,000 

1.588 

794 

Oregon  .... 

400,000 

1,600 

800 

Pennsylva 

nta.... 

1.593.000 

6,372 

3.186 

Rhode  Island ... 

126.000 

504 

252 

South 

Carolina 

351.000 

1,404 

702 

South  Dakota.. 

80,000 

320 

160 

Tennessee 

543,000 

j      2.172 

1,086 

Texas _ 

1,732,000 

6.928 

3.464 

Utah - 

1      155,000 

620 

310 

Vermont.- 

'        64,000 

256 

128 

Virginia.... 

664,000 

2,656 

1.328 

Washington 

628.000 

2.512 

1,256 

West  Virginia... 

243,000 

972 

486 

Wisconsin 

574,000 

2.296 

1,148 

Wyoming 

67,000 

268 

1 

134 

'  Estimpte  as  of  March  31,  1983. 

Source:  Office  of  Reports  and  Statistics. 
VA.  (Based  on  last  available  Bureau  of  the 
Census  dbta.)  (January  1984) 
|FR  Doc.  B7-7556  Filed  4-i-87:  8:45  am) 

BILLING  CODE  a32O-01-M  I 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  $02 

(Docket  No.  87-1] 

Automobile  Measurement  Rule; 
Finding  of  No  Significant  impact 

AGENCY:  Federal  Maritime  Commission. 

ACTION:  Availability  of  finding  of  no 
significant  impact. 

SUMMARY:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  87-1 
and  found  that  its  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

DATES:  Petitions  for  review  are  due  on 
or  before  April  16. 1987. 
ADDRESS:  Petitions  for  review  (Original 
and  15  copies]  to:  Joseph  C.  Polking, 
Secretary.  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Meyer,  Office  of  Special 
Studies.  1100  L  Street  NW..  Washington, 
DC  20573. 

SUPPLEMENTARY  INFORMATION:  Upon 
completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  the  Commission's 
proposed  rule  in  Docket  No.  87-1  (52  FR 
4040,  February  9. 1987)  will  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321  et  seg..  and 
that  preparation  of  an  environmental 
impact  statement  is  not  required. 

In  Docket  No.  87-1  the  Commission 
proposes  to  amend  its  rules  pertaining  to 
the  publishing,  filing  and  posting  of 
tariffs  in  domestic  offshore  commerce  to 
permit  the  rating  of  automobiles  on 
other  than  a  weight  or  cube  measure 
basis. 

This  Finding  of  No  Significant  Impact 
(FONSI)  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission.  Washington,  DC 
20573.  telephone  (202)  523-5725. 
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By  the  Commission. 
loseph  C.  Polking, 
Secrelary. 
|FR  Doc.  87-7552  Filed  4-3-87;  8:45  am] 

BILLING  CODE  673(MI1-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  509 
[GSAR  Notice  No.  S-169] 

General  Services  Administration 
Acquisition  Regulation;  Suspension 
and  Debarment 

agency:  Office  of  Acquisifion  Policy. 
GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR),  which 
would  revise  §  509.403  to  change  titles  to 
conform  to  current  organizational  titles, 
revise  §  509.404  to  delete  the  reference 
to  the  Automated  Consolidated  List  and 
revise  §  509.405  to  add  text  to  provide 
guidance  concerning  treatment  to  be 
accorded  solicitation  requests  by 
suspended  or  debarred  contractors  and 
bids  and  proposals  received  from  such 
contractors.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and  to 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
DATE:  Requests  for  a  copy  of  the 
proposal  and  comments  should  be 
addressed  to  Ms.  Marjorie  Ashby,  Office 
of  GSA  Acquisition  Policy  and 
Regulations.  18th  and  F  Streets.  NW. 
Room  4026,  Washington.  DC  20405  (202) 
523-3822. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Loeb,  Office  of  GSA 
Acquisition  Policy  and  Regulations.  18th 
and  F  Streets.  NW.,  Room  4024. 
Washington,  DC  20405  (202)  535-7791. 
SUPPLEMENTARY  INFORMATION:  The 
Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  14, 1984,  exempted  certain 
procurement  regulations  from  Executive 
Order  12291.  The  exemption  applies  to 
this  proposed  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  proposed  rule 
will  provide  guidance  to  GSA 
contracting  activities  on  treatment  to  be 
accorded  solicitation  requests  by 
suspended  or  debarred  contractors  and 
bids  and  proposals  received  from  such 
contractors.  The  rule  does  not  contain 


information  collection  requirements 
which  require  the  approval  of  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  48  CFR  Part  509 

Government  procurement. 
Dated:  March  27, 1987. 
Ida  M.  Usiad. 

Director.  Office  of  GSA  Acquisition.  Policy 

and  Regulations. 

[FR  Doc.  87-7465  Filed  4-3-87:  8:45  am) 

BILUNQ  COOE  6820-61-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 
[No.  37321  (Sut>-No.  1)] 

Revision  of  Tariff  Regulations; 
Computer  Determination  of  Mileages 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  to 
amend  49  CFR  Part  1312  to  allow  all 
motor  common  carriers  to  file  electronic 
distance  determination  systems  in  lieu 
of  printed  distance  guides.  Our  present 
rule  requires  that  distance  guides  must 
contain  maps  and/or  comprehensive 
tables  of  distances  between  points.  The 
proposed  rule  revision  would  allow  for 
the  filing  of  guides  which  refer  tariff 
users  to  computer  programs  that  provide 
exact  distances  to  be  used  in  connection 
with  carriers'  tariffs  of  mileage  rates. 
The  proposed  revision  should  insure 
that  all  tariff  users  will  have  the  right  to 
access  or  retrieve  information  as  filed, 
thus  satisfying  the  requirements  of  49 
U.S.C.  10761  and  10762.  We  invite 
comments  of  interested  parties  on  our 
proposal.  We  also  invite  parties  to 
furnish  us  with  additional  proposals  for 
"other  than  paper"  filing  of  required 
tariff  matter.  These  proposals  will  be 
considered  in  this  or  further  rulemaking 
proceedings. 

DATE:  Comments  are  due  May  6, 1987. 
ADDRESS:  The  original  and,  if  possible, 
15  copies  of  comments  referring  to 
Docket  No.  37321  (Sub-No.  1).  should  be 
addressed  to:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission.  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Merzig.  (202)  257-6887. 
SUPPLEMENTARY  INFORMATION:  The 

commission's  decision  contains 
additional  information.  To  obtain  a 
copy,  contact  Office  of  the  Secretary. 
Room  2215,  Interstate  Commerce 


Commission,  12th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20423,  or  call  (202)  275-7428. 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Initial  Regulatory  Flexibility  Analysis 

We  preliminarily  conclude  that  the 
proposed  rule  revision  will  not.  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  action  is 
permissive  in  nature  and,  thus,  will 
affect  only  those  entities  which  choose 
to  utilize  or  develop  automated  distance 
determination  systems.  Voluntary  filings 
under  the  proposed  rule  would  not  entail 
imposed  additional  record  keeping  or 
other  administrative  burdens. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers. 

Decided:  March  27. 1987. 

By  (he  Commission,  Chairman  Cradison, 
Vice  Chairman  L.amboley.  Commissioners 
Sterrett,  Andre,  and  Simmons. 
Noreta  R.  McGee, 
Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 

as  follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  The  authority  citation  for  49  CFR 
Part  1312  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  10762,  5 
U.S.C.  553. 

2.  Section  1312.30  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

§  1312.30    Distance  rates. 


(c)  •  *  * 

(5)  Distance  guides  shall  provide 
distance  tables  or  combinations  of 
tables  and  maps.  Tables  shall  provide 
specific  distances  between  a  substantial 
number  of  the  points  and  be  shown  as 
having  precedence  over  the  distances 
determined  by  the  use  of  maps.  Each 
guide,  shall  provide  rules  stating  its 
application.  The  rules  shall  include  a 
means  for  determining  distances 
between  all  locations  within  the 
territorial  coverage  of  the  guide. 


regaraiess  oi  wnetner  an  tne  locations 
are  shown  in  the  guide  or  whether 
distances  are  shown  between  all 
locations.  If  distances  between  certain 
points  or  areas  are  to  be  determined 
only  through  a  certain  gateway  or 
interchange  point,  those  points  or  areas 
and  the  gateway  or  interchange  point 
shall  be  identified.  Distance  guides  may 
exceed  the  maximum  size  limitations 
imposed  by  §  1312.3  but  may  not  exceed 
14 '/2  by  17 '/a  inches  in  size.  Motor 
common  carriers  may  file  automated 
distance  determination  systems  which 
are  linked  by  reference  in  abbreviated 


distance  guides  to  computer  stored 
information  provided  the  following 
conditions  are  met: 

(i)  Cairiers  or  their  tariff  publishing 
agents  shall  make  arrangements  with 
the  Commission  for  the  receipt,  storage 
and  use  of  the  systems  through  existing 
Commission  technology  and  facilities. 

(ii]  In  the  event  that  a  system  is  not 
compatible  with  Commission 
technology,  the  necessary  implementing 
equipment  and  programs  shall  be  placed 
on  file  with  the  Commission  for  use  by 
Commission  personnel  and  the  public  at 
no  cost. 


(iii)  Changes  in  the  systems  shall  be 
given  notice,  as  required  by  49  U.S.C. 
10762(c)(1)  and  §  1312.4(e).  through 
printed  tariff  amendments  to  the 
distance  guides.  The  amendments  shall 
show  the  currently  effective  provisions 
and  how  the  provisions  will  be  changed 
or  amended. 

(iv)  The  distance  guides  shall  provide 
all  the  information  necessary  to  access 
and  utilize  the  systems. 
***** 

(FR  Doc.  87-7«6  Filed  4-3-B7;  8:45  amj 
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This  section  of  th«  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  apphcabte  to  the 
public,   ^4otices  of  hearings  and 
investigations,   commiriee   meetings,   agency 
decisions  and  rulings,   delegations  of 
authority,   fBing  of  petitions  and 
applications  and  agency  sta»emenls  of 
organization  and  functions  are  exampies 
of  documents  appearing  in  th«s  section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPIIENT 

Meeting;  Research  Advisory 
Committee 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Commiftee  Act,  notice 
is  hereby  given  of  the  A.I.D.  Research 
Advisory  Committee  meeting  on  May  7 
and  8, 1986  at  the  Pan  American  Health 
Organization  Building.  525  23rd  Street, 
NW.,  Washington.  DC.  Conference 
Room  'C.  The  Committee  will  discuss 
agriculture  research  policies  in  the 
Science  and  Technology  Bureau  on  May 
7,  and  health  research  policies  on  May  8. 

The  meeting  will  begin  each  day  at 
9:00  a.m.  and  v^rill  adjourn  at  5:30  p.m.  on 
May  7  and  12:00  p.m.  on  May  8.  The 
meeting  is  open  to  the  public.  Any 
interested  persons  may  attend,  may  File 
written  statements  with  the  Committee 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Committee  and  to  the  extent  the  time 
available  for  the  meeting  permits.  Dr. 
Curtis  Jackson.  Director.  Office  of 
Research  and  University  Relations. 
Bureau  for  Science  and  Technology,  is 
designated  as  the  A.I.D.  representative 
at  the  meeting.  It  is  suggested  that  those 
desiring  more  specific  information 
contact  Dr.  Jackson.  1601  N.  Kent  Street, 
Arlington,  Virginia  22209  or  call  area 
code  (703)  235-8929. 

Dated:  March  27. 1987. 
Curtis  lackson. 

A.I.D.  Representative.  Research  Advisory 

Committee. 

[FR  Doc.  87-7467  Filed  4-3-67;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Reestablishment  of  the  Agribusiness 
Promotion  Council 

Notice  is  hereby  given  that  the 
Agribusiness  Promotion  Council  will  be 
reestablished  for  a  two-year  term. 

The  purpose  of  the  Council  is  to  assist 
the  Department  of  Agriculture  (USDA) 
in  carrying  out  the  agricultural 
development  aspects  of  the  Caribbean 
Basin  Economic  Recovery  Act.  The 
objective  of  the  Council  is  to  increase 
the  level  of  new  U.S.  agrtj-industrial 
investment  in  the  countries  of  the 
Caribbean  Basin.  This  Council  will  serve 
an  essential  function. 

Reestablishment  of  this  Council  is  in 
the  public  interest  in  connection  with 
the  performance  of  the  duties  and 
responsibilities  of  USDA. 

Written  statements  may  be  submitted 
to  Joan  S.  Wallace,  Administrator, 
USDA/OICD,  Washingtoa  DC  20250- 
4300,  until  April  21, 1987.  Additional 
information  may  be  obtained  by 
contacting  Joan  S.  Wallace. 
Administrator.  USDA/OICD, 
Washington.  DC  20250-4300.  telephone 
(202)  653-9309. 

March  30. 1987. 
lokn  |.  Franke,  Jr., 

Assistant  Secretary  for  Administration. 
[FR  Doc.  87-7557  Filed  4-3-87;  8:45  am] 
BILUNG  CODE  3410-4MI 

Commodity  Credit  Corporation 
Foreign  Agricultural  Service 

Targeted  Export  Assistance  Program, 
Fiscal  Year  1W7 

AGENCY:  Commodity  Credit  Corporation 
and  Foreign  Agricultural  Service.  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
conduct  of  the  Targeted  Export 
Assistance  Program  for  fiscal  year  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  H.  Callanan,  Chief  Marketing 
Programs  Staff.  Commodity  and 
Marketing  Programs,  Foreign  Agriculture 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250-1000,  Telephone: 
(202)  447-5521. 


Targeted  Export  Assistance  Program 

Section  1124  of  the  Food  Security  Act 
of  1985.  as  amended,  7  U.S.C  1736s.  (the 
Act)  provides  that,  for  fiscal  years  1986 
through  199a  the  Secretary  of 
Agriculture  shall  use  a  specified  amount 
of  funds  of,  or  commodities  owned  by. 
the  Commodity  Credit  Corporation 
(CCCj  to  counter  or  offset  the  adverse 
effect  on  the  export  of  a  United  States 
agricultural  commodity,  or  the  product 
thereof,  of  a  subsidy,  import  quotas,  or 
other  unfair  trade  practices  of  a  foreign 
country.  Such  funds  or  commodities 
must  be  used  for  export  activities 
authorized  to  be  carried  out  by  the 
Secretary  of  Agriculture  or  CCC. 

For  each  of  the  fiscal  years  1986 
through  1988  the  minimum  amount  of 
funds  or  value  of  commodities  required 
to  be  used  is  not  less  than  $110,000,000 
and  for  each  of  the  fiscal  years  1989  and 
1990  the  minimum  increases  to 
$325,000,000. 

Section  1124  of  the  Act  requires  the 
Secretary  to  jirovide  export  assistance 
on  a  priority  basis  in  the  case  of 
agricultural  commodities  and  products 
thereof  with  respect  to  which  there  has 
been  a  favorable  decision  under  section 
301  of  the  Trade  Act  of  1974.  or  for 
which  exports  have  been  adversely 
affected,  as  defined  by  the  Secretary,  by 
retaliatory  actions  related  to  a  favorable 
decision  under  section  301  of  the  Trade 
Act  of  1974. 

For  fiscal  year  1987.  the  Board  of 
Directors.  CCC  and  the  Secretary  of 
Agriculture  approved  the  use  of 
commodities  owned  by  CCC  valued  at 
$110,000,000  to  support  foreign  market 
development  projects  to  counter  or 
offset  the  adverse  effect  of  a  subsidy, 
import  quotas,  or  other  unfair  trade 
practices  of  a  foreign  country  on  the 
export  of  United  States  agricultural 
commodities,  or  products  thereof. 

The  Targeted  Erpjort  Assistance 
Program  (Program)  will  be  conducted 
through  project  agreements  entered  into 
by  CCC  with  trade  associations, 
regional  stale  sponsored  organizations 
or  individual  firms  in  the  United  States. 
These  projects  agreements  will  provide 
for  the  support  of  promotional  activities 
for  specific  agricultural  commodities 
and  products  thereof  through  the 
issuance  by  CCC  of  commodity 
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certificates  to  reimburse  participants  for 
activities  authorized  by  the  specified 
project  agreement.  Agreements  are 
signed  and  administered  by  the 
Administrator,  Foreign  Agricultural 
Service  (FAS),  who  is  Vice  President. 
CCC. 

It  has  been  determined  that,  for  fiscal 
year  1987,  the  commodities  which  meet 
the  conditions  of  priority  assistance 
referred  to  in  section  1124  of  the  Act  are: 
Pasta,  poultry,  wheat  flour,  walnuts, 
raisins,  citrus,  and  canned  fruit.  CCC 
will  enter  into  agreements  to  provide 
export  assistance  for  other  commodities 
or  products  thereof  only  after  it  is 
determined  that  adequate  assistance 
will  be  available  to  promote  the  export 
of  commodities  which  meet  the 
conditions  for  priority  assistance.  All 
commodities  for  which  targeted  export 
assistance  is  provided  must  be  in 
adequate  si'pply  to  meet  anticipated 
domestic  need,  and  preference  will  be 
given  to  products  whooly  of  U.S.  origin. 
Only  products  composed  of  more  than 
50  percent  U.S.  commodities,  computed 
on  either  a  value  or  volume  basis,  will 
be  eligible.  Assistance  will  only  be 
provided  to  industries  that  are  able  to 
provide  an  adequate  stable  supply  of  the 
particular  commodity  to  targeted 
countries. 

Promotional  activities  will  be 
undertaken  only  in  those  countries 
which  (1)  maintain  trade  practices 
which  unfairly  discriminate  against  U.S. 
agricultural  commodities,  (2)  represents 
markets  in  which  the  export  of  U.S. 
asricultural  commodities  are  adversely 
affected  by  subsidies  or  other  unfair 
trade  practices  of  other  exporting 
countries,  or  (3)  offer  a  reasonable 
possibility  for  increased  exports  to 
counter  or  offset  such  practices. 

Persons  desiring  to  participate  in  the 
program  must  be  able  to  provide 
substantial  cost  sharing  for  export 
promotions  activities,  adequate 
administrative  support  and  commitment 
to  promotional  activities.  Project 
agreements  will  provide  for  adequate 
controls  and  review,  similar  to  those  of 
present  FAS  market  development 
programs,  including  the  approval  of  an 
annual  marketing  plan,  review  of 
progress,  and  conduct  of  compliance 
audits. 

Thomas  O.  Kay, 

Administrator.  Foreign  Agricultural  Service 
and  Vice  President.  Commodity  Credit 
Corporation. 

|FR  Doc.  87-7500  Filed  4-3-87:  8:45  amj 

BILLING  CODE  3410-10-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(Docket  No.  OEE-1-87.01  II;  OEE-1-87.02  II] 

Actions  Affecting  Export  Privileges 

Summary 

In  the  natter  of:  Valley  Machine  Tool  and 
AnthonySpeno:  Respondents. 

The  rtnewal  of  the  Temporary  Denial 
Order  against  the  Appellants  Valley 
Machine  Tool,  with  an  address  at  858 
Civic  Center  Drive,  Santa  Clara, 
California  95050  and  Anthony  Speno, 
650  Spring  Street,  Santa  Cruz,  California 
95060.  imposed  on  March  6. 1987  is 
vacated! 

Facts 

This  ife  an  appeal  from  the  renewal  of 
a  temporary  denial  order  imposed  on 
Appellants  Valley  Machine  Tool  and 
Anthony  Speno  (hereinafter  collectively 
referred  to  as  Appellants)  dated  March 
6, 1987  (52  FR  7636,  March  12, 1987).  The 
original  ex  parte  denial  order  was 
issued  on  January  5, 1987.  A  Petition  to 
Vacate  that  order  was  filed  on  behalf  of 
Appellamts  on  February  20, 1987.  The 
petition  was  dismissed  on  March  9, 1987, 
because  the  order  appealed  from  had 
expired  while  the  appeal  was  pending. 
The  submissions  made  in  the  initial 
appeal  were  considered  by  the 
Administrative  Law  Judge  (ALJ)  along 
with  ot&er  filings  made  in  the  second 
petition  to  vacate.  In  his  Recommended 
Decision,  dated  March  23, 1987,  the  ALJ 
concluded  that  Department  counsel  had 
failed  to  show  that  an  imminent 
violation  of  the  Export  Administration 
Act  was  likely  in  that  the  evidence  of 
record  did  not  support  the  conclusion 
that  the  Aye-Zed  Model  1100  Surface 
Enhancement  Machines  constituted 
controlled  U.S. -origin  disc 
manufacturing  equipment.  Accordingly, 
he  recommends  that  the  Temporary 
Denial  Order  be  vacated. 

Issue 

Whether  the  record  contains  an 
adequate  basis  to  sustain  the 
extraordinary  temporary  denial  order. 

Discussion  and  Findings 

The  Appellants  contend  that  the 
principal  piece  of  machinery  involved, 
the  used  and  refurbished  Aye-Zed 
Model  1100  Surface  Enhancer,  is  not  a 
controlled  commodity  and  that  it,  as 
well  as  the  technical  information 
respecting  it,  fit  within  commodity 
classifiication  number  (CCN)  6099G. 
Appellents  base  this  on,  inter  alia,  a 
commodity  classification  determination 
made  l)y  the  Department  on  February 


10, 1987.  While  conceding  the  original 
classification.  Agency  counsel  contends 
that  the  subject  machine  was  properly 
reclassified  ander  CCN  1358A  on  March 
2, 1987  and  that  it,  and  the  technical 
data  respecting  its  use,  are  subject  to 
controls  which  require  a  validated 
export  license  before  shipment  to 
Bulgaria.  For  the  purposes  of  TDO 
proceedings,  governed  as  they  are  by 
short,  mandatory  time  limits  for 
decisions,  it  must  be  assumed  that  the 
commodity,  is  controlled. 

This  fact  alone,  however,  does  not 
constitute  a  sufficient  basis  for 
sustaining  the  TDO.  Recognizing  this, 
the  Department  further  alleges  that  the 
fact  that  Appellants  have  entered  into 
two  contracts  for  the  future  export  to 
Bulgaria,  of  the  same  machines  and 
technical  data  which  have  previously 
been  shipped  to  the  same  proscribed 
destination  and  about  which  the  CCN 
controversy  exists.  However,  the  mere 
existence  of  a  contract  is  not  enough  to 
show  threat  of  imminent  violation, 
especially  When  past  shipments  may 
have  been  rrtade  under  a  justifiable 
assumption  that  the  product  did  not 
require  a  license  for  shipment.  Indeed, 
the  manner  in  which  the  control  system 
is  administered  almost  assures  that 
contracts  will  predate  license 
applications.  To  deny  an  exporter  all 
export  privileges,  even  temporarily,  in 
such  a  case  is  unreasonable.  However,    I 
Appellants  are  on  notice  that  the 
Department  considers  the  Aye-Zed 
Model  1100  Surface  Enhancer  and 
supporting  technical  data  properly 
classified  under  ECCN  1358A.  Should 
Appellants  export  the  commodities  at 
issue  here  without  either  first  obtaining 
a  validated  export  license  or  appealing 
the  commodity  classification,  they 
would  do  so  at  their  own  peril. 

In  his  submission  of  March  27, 1987, 
the  appellants'  counsel  contends  that 
the  ALJ  has  authority  to  review 
commodity  classifications.  This  is  true 
only  in  part  and  does  not  apply  to  the 
TDO  process.  In  the  normal  course,  the 
Regulations,  section  389,  provide  that 
appeals  of  commodity  classifications  are 
made  directly  to  the  Assistant  Secretary. 
This  is  not  to  say,  however,  that  the  ALJ 
is  never  involved  in  commodity 
classification  issues  since,  clearly,  one 
issue  to  be  addressed  in  any  compliance 
action  is  whether  the  violation  claimed 
has  occurred  with  respect  to  a 
controlled  commodity.  The  issue  of 
whether  the  commodity  is  controlled  is 
addressed  as  part  of  the  Department's 
case.  However,  the  TDO  appeal  process, 
with  its  limited  time  frames  for 
submissions,  hearings,  and  decisions,  is 
neither  an  adequate  nor  the  proper 
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forum  in  which  a  conunodity 
classification  contest  should  be  decided. 
The  reasonable  course  available  to  the 
Appellants  at  present  is  to  appeal 
directly  to  the  Assistant  Secretary  the 
reclassification  notice  of  March  2. 1987. 

Therefore,  it  is  ordered.  That  the 
Temporary  Dental  Order  issued  against 
Valley  Machine  Tool  and  Anthony 
Speno  on  Mirch  6,  1987  is  hereby 
vacated. 

Dated:  March  30, 1987. 
Paul  Freedenberg, 

Assistant  Secretary  for  Trade  Administration. 
(FR  Doc.  87-7493  Filed  4-3-87;  8:45  amj 

BIUJNG  COOE  3S10-OT-M 


Antidumping  or  Countervailing  Doty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  fmidng,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  §  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  adminstrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  April  30, 1987. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
April,  for  the  following  periods: 


Penod 

Antxjumpng  duly  pttjceedmg 
Diamond  Tips  from  Iha  Unoad  King- 
dom  „ „ 

Spun  Acrylic  Y«m  Ironi  IMy 

04/01/86-03/31/87 
04/01  /Se-03/31  /87 

Spon  Acfyiic  Yarn  trofn  Jtpan    .  . 

04/01  /86-03/31/87 

Sugar  and  Syrups  from  Canada    .. . 

04/01/86-03/31/67 

04/01/86-03/31  /87 

RoHer  Chan  (o«hw  Han  bcycta)  Iram 
Japan 

Bicycia  Tires  and  Tube*  from  Sootti 
Kofea 

Cakaum  Hypochton«e  trom  iictf 

Sleebng      Remtotcing      Bars      Irom 
r-anann 

04/01 /e6-<J3/31/87 

04/01 /«6-0a/31/87 
04/01/86-03/31/87 

04/01  /86-03/31  /87 

Cyanunc  Acid  Irom  Japan 

•4/01/86-OS/31/87 

DKNoroiaacyanucaiss  trom  l^nn 

Tnchloroaocyanunc  Add  Ironi  Japan. _ 
Cokx     Tilai  »an     Waoawwi     tram 

Sooth  Kan* ._ 

Color     Tolniaiion     Reoaivare     from 

Countervailing  (ju%  pnseedkig 

Pig  Iron  from  Braal 

Woo*  Irom  A/gemma 

Cart>on   S«aal  Wra  nod  from  Naw 

Zealand _ 

Leather  Waarng  Apparal  trom  Mexico. 

Bca  Ironi  TliaiaiMt _ 

Com  Rolad  Start  Sbaal  from  Aiganli- 

na 

Leattwr  Woara^j  Apparsl  from  Colom- 


04/01/86-03/31/87 
04/01/86-03/31/87 

0«/01/a6-03/31/87 

04/01/86-03/31/87 

•1/01/86-12/31/86 
01/01/86-12/31/88 

12/23/65-12/31/86 
01/01/86-12/31/86 
01/17/86-12/31/88 

01/01/86-12/31/86 

01/01/86-12/31/86 


A  request  must  conform  to  the 
Department's  interim  final  rule 
published  in  the  Federal  Register  (50  FR 
32556)  on  August  13, 1985. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  April  30, 1987. 

If  the  Department  does  not  recieve  by 
April  30. 1987  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  26. 1987. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  87-7544  Filed  4-3-87;  8:45  am] 

BILUNG  CODE  3S10-0S-M 


Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 


co.Tvid..,;  iur  which  certificalion  is  sought 
and  requests  comments  relevant  to 
whether  tbe  certificate  siiovld  be  issued. 

FOR  FURTHER  {NFORMATtON  CONTACT: 

George  Mullet,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrast  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce.  Room  5618, 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
oif  Review,  application  number  87- 
00006."  A  summary  of  the  application 
follows. 

Applicant:  Ira  M.  Ratner  d/b/a  United 

States  Business  &  Industry 

Development  Service  (USBIDS),  P.O. 

Box  141,  Easton,  Connecticut  06612. 

Telephone:  (203)  371-8777 
Application  *:  87-00006 
Date  Deemed  Submitted:  March  23, 1987 
Members  (in  addition  to  applicant): 

None 

Summary  of  the  Application: 
Export  Trade: 

Products.  All  products. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  products). 
Consulting. 
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Lxpori  MarKeis 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

Ira  M.  Ratner  d/b/a  USBIDS  is  a  sole 
proprietorship  that  seeks  to  facilitate 
U.S.  exports.  USBIDS  intends  to  provide 
its  clients  with  product-specific  trade 
leads  obtained  through  the  Trade 
Opportunities  Program  of  the  U.S. 
Department  of  Commerce. 

Dated:  April  1. 1987. 
David  M.  Barton, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

|FR  Doc.  87-7539  Filed  4-3-87;  8:45  am) 

BILUNG  CODE  3S10-Ofl-O 


National  Oceanic  and  Atmospheric 
Administration 

Pelagic  Fisheries  of  the  Western 
Pacific  Region;  Receipt  of 
Experimental  Fishing  Permit 
Application 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  an 
experimental  fishing  permit  application 
and  request  for  comments. 

SUMMARY:  This  notice  acknowledges 
receipt  of  an  application  for  a  permit  to 
harvest  marlin.  swordfish  and  sharks 
with  a  drift  gill  net  in  the  exclusive 
economic  zone  off  Hawaii.  If  granted,  an 
experimental  fishing  permit  would  allow 
fishing  that  otherwise  would  be 
prohibited  by  Federal  regulations 
implementing  the  Fishery  Management 
Plan  for  the  Pelagic  Fisheries  of  the 
Western  Pacific  Region  (FMP). 
DATE:  Comments  on  this  application 
must  be  received  by  May  6, 1987. 
ADDRESS:  Send  comments  to  E.  Charles 
Fullerton.  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doyle  E.  Gates,  Administrator,  Western 
Pacific  Program  Office:  808-955-8831. 
SUPPLEMENTARY  INFORMATION:  Final 
regulations  implementing  the  FMP  were 
published  in  the  Federal  Register  on 
February  27, 1987  (52  FR  5983)  and  were 
effective  on  March  23. 1987.  The 


regulations  at  50  CFR  Part  685  specify 
that  experimental  fishing  permits  may 
be  issufd  to  authorize  fishing  that 
otherwise  would  be  prohibited.  The 
procedures  for  issuing  permits  are 
contained  in  the  regulations  at  §  685.8. 
An  application  for  a  permit  was 
received  on  March  5, 1987.  The 
application  has  been  accepted  for 
review  and  copies  have  been  forwarded 
to  the  Western  Pacific  Regional  Fishery 
Management  Council  (Council),  the  U.S. 
Coast  Guard,  and  the  State  of  Hawaii's 
Department  of  Aquatic  Resources  for 
comment.  The  application  will  be 
discussed  at  the  next  Council  meeting  to 
be  announced  at  a  later  date.  The 
applicant  has  proposed  that  he  be 
allowed  to  fish  loio  to  400  miles  east  and 
south  of  Hawaii  using  approximately 
1000  fathoms  of  24  inch  mesh  net,  120 
meshes  deep.  Fishing  would  occur  for 
about  10  months.  Advice  on  whether  to 
approve  or  deny  the  application,  and 
advice  on  what  conditions  should  be 
imposed  if  the  permit  is  granted,  is  being 
sought  from  the  Council,  its  advisors. 
State  aod  Federal  agencies  and  the 
general  public. 

There  has  been  virtually  no  history  on 
the  use  of  drift  gill  nets  by  domestic 
fishermen  in  Hawaii  to  catch  pelagic 
species.  A  permit  system  to  control  the 
use  of  gill  nets  was  included  in  the  FMP 
by  the  Council  to  determine  the  fishing 
method's  potential  effects  on  navigation 
due  to  discarded  gear,  possible  hazards 
to  sea  turtles  and  marine  mammals  due 
to  the  nonselective  nature  of  the  gear, 
and  the  effects  on  existing  fisheries 
resulting  from  the  possibility  of 
introducing  lower  quality  fish  to  local 
markets. 

(16  U.S.e.  18016/ se?.} 
Dated:  April  1, 1987. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc,  87-7545  Filed  4-3-87;  8:45  am] 
BtLUNG  OOOE  3S10-23-M 


Permits;  Pacific  Coast  Groundfish 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  receipt  of  an 
experimental  fishing  permit  application 
and  request  for  comments. 

summary:  This  notice  acknowledges 
receipt  of  an  application  for  an 
experimental  fishing  permit  (EFP)  to 
harvest  sablefish  and  other  groundfish 
with  set  nets  in  the  exclusive  economic 
zone  (BEZ)  north  of  38°  N.  latitude.  If 
granted,  this  permit  would  allow  fishing 
which  otherwise  would  be  prohibited  by 


Federal  regulations.  This  action  is 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
and  implementing  regulations. 
DATE:  Comments  on  this  application 
must  be  received  by  April  10, 1987. 

ADDRESS:  Send  comments  to  Rolland  A. 
Schmitten,  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE,  BIN  C15700,  BIdg.  1. 
Seattle,  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmitten,  206-52&-6150. 

SUPPLEMENTARY  INFORMATION:  The 

Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and 
implementing  regulations  at  50  CFR  Part 
663  specify  that  experimental  fishing 
permits  (EFPs)  may  be  issued  to 
authorize  fishing  that  would  otherwise 
be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
EFPs  are  contained  in  the  regulations  at 
50  CFR  663.10. 

An  EFP  application  to  harvest 
groundfish  using  set  nets  in  the  EEZ  off 
the  coast  of  Washington  and  Oregon 
was  received  on  March  20, 1987.  Current 
groundfish  regulations  at  50  CFR 
663.26(c)  prohibit  fishing  for  groundfish 
using  set  nets  in  the  EEZ  north  of  38*  N. 
latitude.  The  application  was  submitted 
by  two  U.S.  fishermen  who  propose  to 
conduct  the  experimental  fishery  with 
the  fishing  vessel  ST.  ANN. 

The  applicants  propose  an 
experimental  fishery  using  set  nets  that 
will  target  on  sablefish,  Anoplopoma 
fimbria,  with  an  incidental  catch  of 
lingcod  and  rockfish  species.  The 
proposed  fishery  is  divided  into  two 
areas:  1)  sooth  of  47°30'  N.  latitude  from 
June  1  through  December  31. 1987,  and  2) 
north  of  47"30'  N.  latitude  from  May  15 
through  December  31, 1987,  not  to 
exceed  thirty  percent  of  available 
fishing  time.  The  purpose  of  the 
experimental  fishery  south  of  47°30'  N. 
latitude  is  to  obtain  information  on  the 
effectiveness  of  the  gear,  incidental 
catch  of  salmon  and  other  non-target 
species,  and  gear  confiicts.  In  the 
northern  area  where  past  experimental 
set  net  fisheries  have  occurred,  the 
applicants'  purpose  is  to  evaluate  the 
nature  of  the  sablefish  stock  in  the 
Nitinat  Canyon  area,  whether  local  or 
migratory,  and  whether  overfishing 
might  have  occurred.  The  applicants 
propose  using  a  maximum  of  1600 
fathoms  of  net  with  five  and  one-half 
inch  stretched  mesh  size  or  greater. 

NMFS  has  issued  EFPs  for  this 
purpose  each  year  since  implementation 
of  the  FMP  in  1982  through  1985  in  order 
to  obtain  data  on  set  nets  and  their  use 
in  harvesting  sablefish  and  other 
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incidentally-taken  groundliiin  species. 
and  determine  whether  such  fishing  gear 
can  be  authorized  under  the  FMP 
without  undue  negative  impact  on  the 
resource  or  on  other  fishermen.  A  total 
of  twenty-four  EFPs  were  issued;  one 
EFP  in  1982,  three  in  1983  and  1984.  and 
seventeen  in  1985.  NMFS  observers 
accompanied  the  EFP  vessels  on  over 
thirty  percent  of  their  trips  to  monitor 
the  experiment  and  collect  information. 
Most  of  this  experimental  fishing  with 
set  nets  occurred  in  a  small  area  in  the 
deeper  waters  off  the  coast  of  northern 
Washington  (north  of  47°30'  N.  latitude). 
Sablefish  was  the  target  species 
although  quantities  of  lingcod  and 
rockfish  were  also  landed.  Totals  of 
approximately  361,  572  and  704  metric 
tons  of  sablefish,  lingcod.  and  rockfish 
were  landed  by  EFP  vessels  in  1983, 
1984,  and  1985  respectively.  The 
sablefish  catch  was  49  percent,  66 
percent  and  40  percent  respectively  of 
the  landed  catch  in  the  three  years.  The 
incidental  catch  of  salmon  was 
negligible,  as  only  five  salmon  were 
taken  in  over  500  of  the  sets  observed  in 
the  three  years.  Further  information  on 
the  past  experimental  set  net  fishery  is 
included  in  annual  reports  on  the  fishery 
which  are  available  from  NMFS  at  the 
above  Address. 

In  1986,  nine  applications  for  EFPs  to 
fish  for  groundfish  with  set  nets  in  the 
area  north  of  47°30'  N.  latitude  were 
received.  As  a  result  of  consultations 
with  the  directors  of  the  State  fishery 
management  agencies  and  the  Pacific 
Fishery  Management  Council  (Council) 
and  a  thorough  review  of  the  observer 
data  obtained  from  three  years' 
experiments  with  set  nets,  NMFS 
decided  to  issue  no  EFPs  to  fish  for 
groundfish  with  set  nets  in  1986.  This 
decision  was  consistent  with  the 
recommendation  of  the  Council  and  with 
the  Council's  reaffirmation  of  the 
provisions  of  the  FMP  and  implementing 
regulations  prohibiting  use  of  set  nets 
for  groundfish  north  of  38*  N.  latitude. 

The  application  will  be  discussed  at 
the  April  7-9, 1987,  public  meeting  of  the 
Pacific  Fishery  Management  Council  in 
Seattle,  Washington.  The  decision  to 
approve  or  deny  issuance  of  an  EFP  will 
be  based  on  a  number  of  considerations 
including  recommendations  made  by  the 
Council  and  comments  received  from 
the  public.  A  copy  of  the  application  is 
available  for  review  at  the  NMFS, 
Northwest  Regional  Office,  address 
above. 


(16  U.S.C.  1801  et  seq.) 


Dated;  April  1. 1987. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Serx'ice. 
|FR  Doc.  87-7546  Filed  4-3-^7;  8:45  am| 
BILLIMG  CODE  3$10-23-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  21-22  April  1987. 

Times  of  meeting:  1200-1600.  21  April  1987; 
0800-1600.  22  April  1987. 

Place:  Crystal  City.  Arlington,  VA. 

Agenda:  The  Technology  Subgroup  of  the 
Army  Science  Board  1987  Summer  Study 
Panel  on  Lightening  the  Force  will  conduct  its 
first  meeting  to  accomplish  the  following: 
subgroup  formation  and  task  definition, 
discussion  of  industry  and  government  issues 
on  independent  research  and  development, 
continuation  of  briefings  by  DARPA,  and 
lessons  learned  from  other  Army  programs 
such  as  Ml  tank.  This  meeting  will  be  closed 
to  the  pubhc  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5.  U.S.C. 
Appendix  1.  subsection  10(d).  The  classified 
and  nonclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  87-7637  Filed  4-3-87:  8:45  am] 

BILLING  COOe  3710-OS-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for  a 
Proposed  Beach  Erosion  Control 
Project,  Sea  Bright  to  Ocean  Township 
Reach,  Monmouth  County,  NJ 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement. 

summary:  1.  Description  of  Proposed 
Action.  The  proposed  action  provides 
for  a  beach  berm,  approximately  50  feet 
wide  at  10  feet  above  mean  low  water 
for  a  12-mile  length  of  coast  extending 
from  Sea  Bright  southward  to  Ocean 
Township,  New  Jersey.  Construction  of 


23  groins  and  extension  of  14  existing 
groins  in  the  project  area  are  also 
authorized,  as  is  maintenance  of  the 
project  elements. 

2.  Reasonable  Alternatives.  In 
addition  to  the  no  action  alternative, 
reasonable  alternatives  include:  sand 
berm  widths  between  30  and  100  feet; 
alternative  numbers  of  new  and 
extended  groins,  up  to  59  new  groins 
and  65  extended  groins;  and 
combinations  of  the  various  project 
element  alternatives. 

3.  Scoping  Process — a.  Public 
Involvement.  Preliminarj'  coordination 
has  been  conducted  with  Federal  and 
State  interests,  and  items  of  significant 
environmental  concern  have  been 
identified.  Additional  views  from  public 
agencies  and  individuals  will  be 
solicited  by  means  of  public  notice 
presenting  a  description  of  the  proposed 
plan  of  improvement,  and  announcing 
the  availability  of  a  Draft  Environmental 
Impact  Statement. 

b.  Significant  Issues  Requiring  In- 
depth  Analysis.  Water  quality  impacts, 
archaeological  and  cultural  resources 
impacts,  aquatic  resource  impacts, 
recreation  impacts,  and  impacts  on 
longshore  sand  transport. 

c.  Assignments.  None  anticipated. 

d.  Environmental  review  and 
consultation.  Review  will  be  as  outlined 
in  Council  on  Environmental  Quality 
regulations  dated  November  29, 1983  (40 
CFR  Parts  1500-1508)  and  Corps 
regulations  ER  200-2-2  dated  August  25, 
1980  (revised  March  2, 1981). 

4.  Scoping  Meeting  will  not  be  held. 

5.  Estimated  date  of  statement 
availability — January  1988. 

Address: 
Project  Manager,  Joseph  Vietri,  ATTN: 

NANPL-FN,  Tel.  No.  212-264-9077 
EIS  Coordinator,  Robert  Dieterich, 

ATTN;  NANPL-E,  Tel.  No.  212-264- 

4662 
US  Army  Engineer  District,  New  York. 

26  Federal  Plaza,  New  York,  NY 

10278-0090. 
Samuel  P.  Tosi,  P.E.. 
Chief  Planning  Division. 
(FR  Doc.  87-7464  Filed  4-3-87:  8:45  am) 

BILLING  COOE  3710-06-M 


DEPARTMENT  OF  EDUCATION 

[CFDANo.:S4.128H] 

Invitation;  Applications  for  New 
Awards  Under  the  American  Indian 
Vocational  Rehabilitation  Service 
Projects  Program  for  Fiscal  Year  1987 

Purpose:  This  program  supports 
projects  which  provide  vocational 
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rehabilitation  services  to  American 
Indians  with  handicaps  who  reside  on 
Federal  and  State  reservations. 
Governing  bodies  of  Indian  tribes  and 
consortia  of  such  bodies  located  on 
Federal  and  State  reservations  may 
apply  for  these  grants. 

Deadline  for  Transmittal  of 
Applications:  May  22. 1987. 

Applications  A  vailable:  April  10. 1987. 

A  vailable  Funds:  $1,941,000. 

Estimated  Range  of  Awards:  $200,000 
to  $240,000. 

Estimated  Size  of  Awards:  $220,000. 

Estimated  Number  of  Awards:  9. 

Project  Period:  36  months. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a]  Regulations  governing  the 
Handicapped  American  Indian 
Vocational  Rehabilitation  Service 
Projects  Program  {34  CFR  Parts  369  and 
371);  and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74,  75,  77  and  78). 

For  Applications  or  Information 
Contact:  Frank  S.  Caracciolo,  Office  of 
Developmental  Programs,  Rehabilitation 
Services  Administration,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3320  Switzer 
Building,  MS  2312,  Washington,  DC 
20202.  Telephone:  (202)  732-1340. 

Program  Authority:  29  U.S.C.  750. 

Dated:  April  1, 1987. 

Madeleine  WUl, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

|FR  Doc.  87-7564  Filed  4-3-87;  8:45  am) 

BILUNG  COOE  4000-01-M 


Robert  C.  Byrd  Honors  Scholarship 
Program 

agency:  Department  of  Education. 
action:  Notice  of  final  procedures  for 
implementing  the  Robert  C.  Byrd  Honors 
Scholarship  Program  in  fiscal  year  1987. 

summary:  The  Secretary  establishes 
procedures  to  implement  the  Robert  C. 
Byrd  Honors  Scholarship  Program  (the 
Byrd  Scholarship  Program)  in  fiscal  year 
1987  in  accordance  with  the  provisions 
of  the  program  statute  (Title  IV,  Part  A, 
Subpart  6  of  the  Higher  Education  Act  of 
1965,  as  amended,  20  U.S.C.  1070d-31  et 
seq.],  with  certain  exceptions.  The 
exceptions  are  necessary  in  order  to 
implement  applicable  statutory 
provisions  enacted,  by  incorporation  by 
reference  in  Pub.  L.  99-591,  titled 
"Making  continuing  appropriations  for 
the  fiscal  year  1987,  and  for  other 
puiposes",  at  100  Stat.  3341-287. 
Because  the  Department  has  not  issued 


specific  regulations  for  this  program, 
grant  awards  to  the  States  for  fiscal  year 
1987  will  be  governed  by  the  General 
Education  Provisions  Act,  the  Education 
Department  General  Administrative 
Regulations,  applicable  provisions  of  the 
program  statute,  and  the  procedures  in 
this  notice. 

EFFECTIVE  DATE:  This  notice  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this  notice, 
call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neil  C.  Nelson,  Chief,  State  Student 
Incentive  Grant  Program  (Room  4018, 
R03#3).  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington.  DC  20202  Telephone  (202) 
245-9720. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Byrd  Scholarship  Program,  the 
Secretary  makes  available,  through 
grants  to  the  States,  scholarships  to 
outstanding  high  school  graduates  for 
the  first  year  of  study  at  institutions  of 
higher  education.  In  the  Fiscal  Year  1987 
Continuing  Appropriations  Act, 
Congress  appropriated  $8  million  for  the 
Byrd  Scholarship  Program.  Pursuant  to 
the  Continuing  Appropriations  Act. 
certain  provisions  of  the  program  statute 
will  not  apply  to  the  administration  of 
the  program  in  fiscal  year  1987. 

On  February  23. 1987,  the  Secretary 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Procedures  for 
Implementing  the  Robert  C.  Byrd  Honors 
Scholarship  Program  in  Fiscal  Year  1987 
(52  FR  5488).  No  comments  were 
received  during  the  comment  period 
announced  in  the  notice.  Therefore,  the 
Secretary  adopts  the  following 
procedures  for  fiscal  year  1987  in  order 
to  implement,  to  the  extent  possible,  the 
congressional  intent  conveyed  in  the 
Conference  Committee  Report  on  H.R. 
5233,  the  Appropriations  Act  as  reported 
out  of  conference  (H.R.  Rep.  No.  960. 
99th  Cong.,  2d  Sess.  (1988)).  These 
procedures  are  necessary  for  the 
administration  of  those  aspects  of  the 
prograsi  which,  due  to  superseding 
statutory  provisions  in  the  Continuing 
Appropriations  Act,  are  not  governed  by 
provisions  of  the  program  statute  for 
fiscal  year  1987. 

1.  The  Secretary  will  allot  to  the 
States  the  funds  appropriated  for  the 
Byrd  Scholarship  Program  in  fiscal  year 
1987  in  accordance  with  the  provisions 
of  section  419D  of  the  program  statute, 
except  that  the  amount  allotted  for 
scholarship  payments  to  each  State  will 
be  $1,500  multiplied  by  the  number  of 


scholarships  the  Secretary  has  assigned 
to  the  State.  The  Secretary  will  assign  to 
each  State  participating  in  the  program 
the  number  of  Byrd  Scholarships  which 
bears  the  same  ratio  to  the  total  number 
of  scholarships  made  available  to  all 
States  as  the  State's  school-aged 
population  (ages  five  through  seventeen) 
bears  to  the  total  school-aged 
population  in  all  participating  States, 
except  that  no  State  shall  receive  fewer 
than  10  scholarships.  The  population 
figures  used  to  calculate  the  allotment  of 
funds  will  be  determined  by  the  most 
recently  available  data  from  the  United 
States  Census  Bureau. 

2.  States  shall  administer  their  fiscal 
year  1987  allotments  under  the  Byrd 
Scholarships  Program,  for  scholarships 
for  academic  year  1987-88,  in 
accordance  with  the  provisions  of  the 
program  statute.  However,  due  to  the 
continuing  appropriations  act  (Pub.  L. 
99-591).  sections  419G(b)  and  4919(a)  of 
the  program  statute  will  not  apply  to  the 
fiscal  year  1987  appropriation.  Thus, 
States  shall  also  administer  their  fiscal 
year  1987  allotments  in  accordance  with 
the  following  procedures — 

(a)  Byrd  Scholars  shall  be  selected 
solely  on  the  basis  of  demonstrated 
outstanding  academic  achievement, 
promise  of  continued  academic 
achievement,  and  the  geographic 
consideration  described  in  item  2(b) 
below. 

(b)  Byrd  Scholars  shall  be  selected  in 
such  a  way  that  all  parts  of  a  State  are 
fairly  represented,  and  no  part  of  a  State 
has  a  disproportionate  share  of  awards. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.185,  Robert  C.  Byrd  Honors  Scholarship 
Program) 

Aulhorily:  20  U.S.C.  1070d-31  et  seq. 

Dated:  April  2. 1987. 
William  |.  Bennett. 
Secretary  of  Education. 
[FR  Doc.  87-7633  Filed  4-3-87:  8:45  am) 

NIXING  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

University  of  Alabama  Grant  Award 

AGENCY:  Department  of  Energy,  Nevada 
Operations  Office. 
action:  Notice  of  restriction  of 
eligibility  for  grant  award. 

summary:  The  Department  of  Energy, 
Nevada  Operations  Office,  announces 
that  it  intends  to  award  a  grant  to  the 
University  of  Alabama  in  the  amount  of 
$150,000  for  a  three-year  project  period. 
Pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.7(b),  DOE 
Nevada  has  determined  that  eligibility 
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for  this  grant  award  shall  be  limited  to 
the  University  of  Alabama. 

Grant  Number:  DE-FGO8-87NV10672 

Scope  of  Project 

The  principal  purpose  is  to  assist  ^he 
University  of  Alabama  at  Huntsville  to 
conduct  fundamental  analyses  by 
experimental  lest  of  developing  alkaline 
battery  technology.  The  physical  and 
chemical  phenomena  and  mechanisms 
discovered  will  guide  continuing 
research  into  this  family  of  battery 
types.  The  value  to  the  Department  of 
Energy  a)id  other  federal  agencies,  and 
the  scientific  and  technology 
communities  is  derived  through  the 
technology  base  of  alkaline  battery 
couples.  Of  further  importance  is  that 
supporting  this  activity  will  help 
maintain  a  supply  of  trained  scientists 
that  will  be  required  to  meet  the  nation's 
future  needs  in  energy  conservation 
research  and  electrochemical  energy 
storage. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brad  Bourn,  U.S.  Department  of  Energy, 
Nevada  Operations  Office,  P.O.  Box 
14100,  Las  Vegas,  NV  89114-4100, 
Telephone:  (702)  295-1038. 

Issued  in  L,as  Vegas.  Nevada.  March  23. 
1987. 

Thomas  R.  Clark, 

Manager. 

|FR  Doc.  87-7570  Filed  4-3-87;  8:45  am| 

BILUNQ  COOE  M$0-Ot-M 


Office  of  General  Counsel  Intent  To 
Grant  Exclusive  Patent  License; 
Fermethanol,  Inc. 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Fermethanol,  Inc.  of  Tulsa, 
Oklahoma,  an  exclusive  license  to 
practice  in  the  United  States  the 
invention  described  in  U.S.  Patent  No. 
4,359.533.  entitled  "Fermentation 
Alcohol  Production."  The  patent  is 
owned  by  the  United  States  of  America, 
as  represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  exclusive  license  will 
be  subjecct  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
will  be  subject  to  a  negotiated  royalty 
provision.  DOE  intends  to  grant  the 
license,  upon  a  final  determination  in 
accordance  with  35  U.S.C.  209(c),  unless 
within  60  days  of  this  notice  the 
Assistant  General  Counsel  for  Patents, 
Department  of  Energy,  Washington,  DC 
20585,  receives  in  writing  any  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 


be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  in  the  United 
States,  in  which  applicant  states  that  he 
has  already  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if.  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  the  public  interest. 

Issued  in  Washington,  DC.  on  March  30. 
1987. 

|.  Michael  Farrell, 

General  Counsel. 

(FR  Doc.  87-7571  Filed  4-3-87;  8:45  am] 

BtLLING  COOE  S4S0-07-W 


Economic  Regulatory  Administration 

I  ERA  Docket  No.  86-52-NGl 

Bonus  Energy,  Inc.;  Order  Granting 
Blanket  Authorization  to  Import 
Natural  Gas  From  Canada 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Bonus  Energy. 
Inc.  (Bonus),  blanket  authorization  to 
import  natural  gas  from  Cariada.  The 
order  issued  in  ERA  Docket  No.  86-52- 
NG  authorizes  Bonus  to  import  up  to  50 
Bcf  per  year  over  a  two-year  period  for 
sale  in  the  domestic  spot  market. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-078, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  March  24. 1987. 
Barton  R.  House, 

Deputy  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
|FR  Doc.  87-7489  Filed  4-3-87:  8:45  am] 

BILLING  CODE  64$0-01-M 


Federal  Energy  Regulatory 
Commission 

(Project  No.  3033-004] 

Arkansas  Electric  Cooperative  Corp., 
Riceland  Electric  Cooperative,  Inc., 
and  C&L  Electric  Cooperative  Corp.; 
Application  for  Transfer  of  License 
(Major) 

March  31, 1987. 

Take  notice  that  Arkansas  Electric 
Cooperative  Corporation  (AECC), 
Riceland  Electric  Cooperative,  Inc.,  and 
C&L  Electric  Cooperative  Corporation, 
licensee  for  Lock  and  Dam  No.  2  Project, 
have  requested  that  AECC  be  made  the 
sole  licensee  for  Project  No.  3033.  The 
license  was  issued  on  August  10. 1983. 
and  would  expire  on  August  1.  2033.  The 
project  is  located  on  the  Arkansas  River 
in  Desha  and  Arkansas  Counties. 
Arkansas,  and  is  currently  under 
construction. 

Correspondence  with  the  applicants 
should  be  directed  to:  Robert  M.  Lyford, 
Staff  Attorney.  Arkansas  Electric 
Cooperative  Corporation,  P.O.  Box  9469, 
Little  Rock,  Arkansas  72219,  Fred 
Carlisle,  Manager,  Riceland  Electric 
Cooperative,  Inc..  P.O.  Box  906, 
Stuttgart,  Arkansas  72160,  and  W.  H. 
Frizzell,  Manager,  C&L  Electric 
Cooperative  Corporation,  P.O.  Drawer  9. 
Star  City,  Arkansas  71667. 

Comments,  Protests,  or  Motions  to 
Intervene 

Anyone  may  File  comments,  a  protest, 
or  a  motion  to  intervene  in  accordance 
with  the  requirements  of  Rule  211  or  214. 
18  CFR  385.211  or  385.214,  47  FR  19025- 
19026  (1982).  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests  or 
motions  to  intervene  must  be  filed  on  or 
before  May  8, 1987. 

Filing  and  Service  of  responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "Comments",  "Protest,  or 
Motion  to  Intervene",  as  applicable,  and 
the  Project  Number  of  this  notice.  Any 
of  the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Director,  Division  of  Project 
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MdUcigemLiil,  Ultice  ol  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  208  RB  at  the  above 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  second  paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secrflnry. 
|FR  Doc.  87-7483  Filed  4-3-87:  8:45  am| 

BILUNG  CODE  S717-01-M 


[Docket  No.  RP87-49-000] 

K  N  Energy,  Inc.,  Petition  for 
Declaratory  Order 

Mnrch  31.1987. 

Take  notice  that  on  March  18, 1987.  K 
N  Energy,  Inc.  (K  N)  petitioned  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  the  issuance  of  a 
declaratory  order  giving  K  N  the 
authority  to  include  in  its  jurisdictional 
cost  of  service  the  amounts  which  the 
Commission  authorizes  Plains  Petroleum 
Company  and  Plains  Petroleum 
Operating  Company  (Plains)  to  charge  K 
N  in  Docket  No.  R187-2-O00:  and  in 
addition,  that  K  N  may  include  such 
costs  in  its  Account  No.  191  and  pass 
them  on  to  its  customers  in  its  future 
PGA  filings. 

As  background,  K  N  states  that  Plains 
has  a  pending  petition  before  the 
Commission  for  recovery  of  excess 
royalty  payments  and  for  a  declaratory 
order  in  Docket  No.  RI87-2-000.  In  its 
petition.  Plains  seeks  Commission 
authorization  to  increase  rates  charged 
for  natural  gas  produced  and  sold  by 
Plains  to  K  N  to  the  extent  necessary  to 
make  Plains  whole  for  certain  royalty 
payments  to  owners  of  land  from  which 
Plains  produces  such  gas.  Plains  bases 
its  claim  to  recover  royalty  payments  on 
a  December  29, 1986  settlement 
agreement  approved  by  the  District 
Court  of  Kearny  County,  Kansas.  Plains 
bases  its  right  to  recover  these  costs 
from  K  N  on  the  terms  of  a  Gas  Purchase 
Contract  between  Plains  Production 
Company  and  K  N. 

K  N  asserts  that  Plains  has  only  a 
contingent  right  to  charge  K  N  the 
excess  royalty  costs.  Plains  can  charge 
K  N  such  higher  costs  only  if  and  when 
K  N  is  authorized  to  include  those  costs 
in  its  jurisdictional  cost  of  service.  K  N 
further  states  that  Plains  has  not  sought 
a  Commission  order  authorizing  K  N  to 
include  in  its  jurisdictional  cost  of 
service  the  amounts  for  which  Plains 
seeks  authority  to  charge  K  N. 
Therefore,  K  N  notes,  the  Commission 
cannot  grant  Plains'  petition  unless  and 
until  it  has  granted  K  N  the 
authorization  needed  to  include  such 


costs  in  its  jurisdictional  cost  of  service. 
K  N  states  that  it  has  no  rate  proceeding 
before  the  Commission  which  provides 
an  appropriate  vehicle  by  which  the 
Commission  may  authorize  K  N  to 
include  in  its  jurisdictional  cost  of 
service  the  costs  which  Plains  seeks 
authority  to  charge. 

K  N  has  served  a  copy  of  this  petition 
upon  counsel  for  Plains  Petroleum 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  petition  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  4/21/87. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fliing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennell)  F.  Plumb, 
Secretary. 

[FR  Doc.  87-7480  Filed  4-3-87;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  Nos.  CI87-391-000  and  CI87-392- 
000] 

Marathon  Oil  Co.;  Application 

March  31, 1987. 

Take  notice  that  on  March  24, 1987, 
Maratfion  Oil  Company  ("Marathon") 
filed  in  this  proceeding  an  application 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  ("NGA")  and  §  2.77, 
Parts  154  and  157  of  the  Commission's 
regulations.  The  application  requests  an 
order  (1)  authorizing  blanket  permanent 
abandonment  of  the  sale  for  resale  of 
natural  gas  in  interstate  commerce  to 
ARKLA  INC.  ("Arkla")  from  Eugene 
Island  Area.  Blocks  37.  38,  57  and  58.  (2) 
issuing  a  blanket  limited-term  certificate 
of  public  convenience  and  necessity 
authorizing  the  sale  for  resale  of  such 
natural  gas  in  interstate  commerce  for 
three  years,  and  (3)  authorizing  blanket 
pre-granted  abandonment  of  any  sales 
for  resale  of  natural  gas  made  under  the 
requested  certificate.  Marathon  also 
requests  waiver  of  certain  Commission 
regulations  including  those  in  Parts  154 
and  271  of  the  Commission's  regulations 
and  requests  that  the  authorizations 
sought  in  this  proceeding  be  considered 
on  an  expedited  basis. 


This  application  involves  the 
abandonment  of  approximately  35,000 
Mcf/day  of  natural  gas  qualifying  under 
NGPA  Sections  102  and  104.  This  gas  is 
presently  dedicated  to  Arkla  by 
Marathon  under  a  contract  dated 
September  12, 1977  and  on  file  with  the 
Commission  as  Marathon's  Rate 
Schedule  149.  Arkla  has  agreed  to 
permanently  release  all  the  gas  under 
this  contract.  Arkla  is  currently 
purchasing  approximately  10  percent  of 
the  deliverability  under  this  contract 
and  Arkla  is  not  making  take-or-pay 
payments  on  this  gas.  Marathon  states     i 
that  approval  of  this  Application  will 
relieve  Arkla  of  take-or-pay  obligations 
and  permit  Marathon  to  sell  this  gas  to 
others  at  market-clearing  levels. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9,  and 
December  12, 1985.  respectively,  in 
Docket  No.  RM85-1000.  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requiremeats  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  87-7488  Filed  4-3-87;  8:45  am] 
BIUJNG  CODE  6717-01-4I  I 


(Docket  Nd.  CP87-206-000] 

Natural  Gas  Pipeline  Company  of 
America;  Application 

March  31, 1987. 

Take  notice  that  on  February  17, 1987, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street,  Lombard,  Illinois  60148,  filed  in 
Docket  No.  CP87-206-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 


Gas  Act  for  authorization  to  abanckni  m 
portion  of  Applicant's  sales  service  to 
two  customers,  Iowa  E!t!ctrit:  Lighf  and 
Power  Company  (Iowa  Hectrrc^  srtd 
Iowa  SouAern  Utilities  Company  tlovra 
Southernl  ■effective  March  18, 1987,  all 
as  more  fully  set  forth  in  the  ■f]plicatiaa 
which  is  on  fiie  with  the  Comnrisswo 
and  open  Jar  public  raspectian. 

Applicant  iodicalee  that  k)w«  Eledric 
and  Iowa  Southern  gave  notioe  on 
Septeniber  4.  Id8«.  and  Septeotber  IS. 

1986,  respectively,  of  iheir  intent  to 
exercise  tkeir<]ptk>n  to  redMoe  by  ItAeen 
percent  the  ievel  of  their  existiftg  firm 
Balks  contf act  ijuantity  in  rriBtrnrc  on 
September  4.  littS.  the  date  Applicant 
first  became  subject  to  §  284.10  of  tfe 
Comoitssian'B  Re^u^tioiu.  Applicant 
indicates  thai  Electhc'«  firm  sales 
contract  <)uantity  of  46541  biUkm  Btu 
equiv«leat  of  gas  per  day  would  be 
reduced  by  tJtmea  percent,  or  7.281 
billion  equivalent  Bto  per«iay.  to  41-280 
billion  Btu  equivalent  per  day.  It  is  ^so 
indicated  that  Iowa  Scufthern's  itm 
sales  contract  quantity  cf  10.497  biUion 
Btu  equivAJeot  per  day  would  be 
red**ced  by  fifteen  peroent,  or  1.57S 
billion  equivalent  per  day.  to  8.922 
biUkm  Btu  equivalent  per  day.  Applicant 
states  tiiat  these  reductions  wvuld  be 
effective  on  March  lA.  1987.  according  to 
§  284.ia(cJ(2)[BJ  of  the  Comniasiona 
RegulatioBA. 

Applicant  notes  that  because  {  264.10 
of  the  Commission's  Regulations  is 
currently  <mi  ■ap(>eai  to  the  DC  Circuit 
Court  of  Appeals  ia  Associated  Gas 
Distributors,  ■ei  aL.  v.  FERC.  No.  S5- 
1811,  it  proposes  that  any  abaodoameat 
should  be  made  contingent  on  that 
appeal. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applicatioD  should  on  or  before  April  14. 

1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  AH  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  persoa  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Com  mission 's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
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the  jurisdiction  oonfeiTed  upwi  the 
Federal  Zaer^y  Regulatory  Commiesioo 
by  sections  7  and  15  of  the  Natural  GUis 
Act  and  the  ConnonsJon's  Rules  of 
Practice  and  I¥acedttn&, «  heufii^  will 
be  held  without  fuitber  aotKe  before  the 
Comnus&ioD  or  its  designee  on  this 
applicatiuB  if  do  motion  to  intervene  is 
filed  within  the  tuae  required  herein,  if 
the  CommissioD  on  its  owa  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  IT  a  motion  for  leave  to 
intervene  is  timely  filed,  tjr  if  the 
Coniiiitssion  on  its  own  motiDn  beheves 
that  a  formal  hearing  is  Tequired,  farther 
notice  «f  Mch  heaiing  m9L  be  tisly 
given. 

Under  the  prooe<fare  herein  provided 
for,  unless  otherwise  advised,  it  wfll  be 
UDBecessary  ior  Applicant  la  appear  or 
be  represented  at  the  hearing. 
Kennath  f.  Huaifc, 
Secretary, 

|FR  Doc  e7-^7<?S  Filed  4-»-«7:  MS  aiBJ 
BLUM  COM  cn7-«i-a 

IDoClWlWo.  ER87-1B5-0011 

The  WaaMnfton  Wdtvr  Power  Co.; 
AjwndedlWMg 

March  28, 1987. 

Taie  notice  that  on  March  20, 1987, 
The  Washington  Water  Power  Company 
(Washington]  tendered  for  filing  copies 
of  an  Amended  Filing  for  the  fding 
w'hich  was  tendered  December  22.  Ifl86 
(Docket  No.  ER87-185-000]  regarding 
Washington's  FERC  Electric  Tariff 
Original  Volume  No.  3  (Tariff  3).  T^e 
Amended  Filing  clarifies  deficiencies  to 
that  filnsg  reiating  to  the  revised  tariff 
rate  for  nonfirm  energy  frojn 
noncontroUable  hydroelectric  resources 
and  a  revised  index  oT  purchasers. 

fly  this  AsKuded  Filing,  Washington 
has  filed  the  19  Service  Agreements  to 
complete  the  Tariff  3  Index  of 
Pnrdiasers  as  submitted  December  22, 
1986,  and  has  requested  a  waiver  of  the 
60-day  filing  requirements  stating  that 
there  will  be  no  effect  upon  purchasers 
under  other  rate  schedules.  No  new 
facilities  were  installed  to  meet  the 
requirements  of  these  Agreements. 

Washington  restates  its  request  of 
December  22, 1986,  that  Tariff  3 
supersede  Washington's  Rate  Schedule 
FPC.  No.  88.  Washington  also  requests 
that  the  applicable  Tariffs  Service 
Agreements  supersede  the  following 
Washington  FPC/FERC  Rate  Schedules: 
No.  133  (City  of  Anaheim):  No.  134  (City 


of  Biuiwak):  N».  ISS  (Crtr  of  Glewialej; 
No.  139  (City  of  Los  ABgeies):  No.  144 
(Northern  Cahfomia  Power  Agenc,')' 
Nos.  88.1. 120,  and  122  (Pacific  tSi«  and 
FJeciricCompaBy):  Nos.  SB  and  1S6  (City 
of  RasadenaJ:  Na  112  (Portland  General 
Electric  Dom^Brry):  Mos.  Ill  and  115 
(San  Diego  Gn  ft  Electric  Company); 
No.  114  (Soiktbern  California^:  and  No. 
87.1  pSerrice  Agreement  W-1  -nnder  the 
InteroominBy  Pool  A^eenent.) 

Cispies  of  the  Aannded  Filing  have 
been  seat  to  affected  parties. 

Any  pecstjn  desiring  to  be  heard  m  to 
pnoiest  said  filial!  should  file  a  motion  lo 
intervene  or  protest  with  the  federal 
Energy  ReguiiAary  CoranusGian,  825 
North  Capild  Street.  NE.  Washington, 
DC  2042B,  in  accordanoe  with  Rules  211 
and  214  of  the  CommisBion's  rules  of 
practice  and  procedure  (18  QFR  365X11 
and  S85.£14).  Ail  mack  motioBS  or 
protests  should  be  filed  on  or  before 
April  9, 1987. 

Protests  will  be  considered  by  the 
Commission  in  deterraiiitDg  ikte 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  flmnil  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  •wtl^  the  Comnrission  and  are 
available  for  pnWic  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  B7-7ae  Filed  4^»-«7:  tAA  am] 

WUJN6  CODE  «7l)U»1-ai 


[Docket  Wo.  RP87-33-0031 

Williams  Natural  <2as  Co.;  Fiitng  of 
Revised  Tariff  Sbeets 

March  31,  t9«r. 

Take  notice  that  Wilhams  Natural 
Gas  Company  (WNG)  on  March  23, 
1387,  tendered  for  filing  to  become  a 
part  of  its  FERC  Gas  Taiift 

Fusl  £evris«d  VaUubc  N«.  1 

Revised  QriginaJ  Sheet  Nos.««nd  7 
Revised  Original  Sheet  Nos.  41  through  53 

Origin^  Velume  Mo.  2 

Revised  Third  'Revised  Sheet  No.  239 

These  pages  are  filed  in  accordance 
with  Ordering  Paragraphs  (B),  (C),  (D), 
(E),  (G).  (H),  (I)  and  (K)  of  the 
Commission's  Order  Accepting  aird 
Suspending  Tariff  Sheets  Subject  to 
Refurtd  and  Conditions,  Establishing 
Hearing  and  Granting  Intervention 
issued  February  20. 1987  in  this 
proceeding.  The  revised  tariff  sheets  are 
proposed  to  be  eff«;tive  after 
suspension  on  July  23. 1987. 
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vv  .nG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  8, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Sfcretary. 
|KR  Uoc.  87-7486  Filed  4-3-87;  8:45  am] 

BILLING  CODE  6717-01-M 

(Docket  No.  TA87-3-43-00aand  001] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

March  31,  1987. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  March  23, 
1987,  tendered  for  filing  First  Revised 
Sheets  Nos.  6,  7  and  8  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1.  WNG 
states  thai  pursuant  to  the  Purchased 
Gas  Adjustment  in  Article  21  and  the 
Incremental  Pricing  of  Provisions  in 
Article  24  of  its  FERC  Gas  Tariff,  it 
pioposes  to  increase  its  rates  effective 
April  23, 1987,  to  reflect: 


(1)  A36.7e«  per  Mcf  increase  in  the 
Cumulative  Adjustment  as  measured 
againsi  WNG's  last  regular  PGA  filing  in 
Docket  No.  TA87-1-43-000  which 
became  effective  October  23, 1986  and 
40.99*  per  Mcf  increase  as  measured 
against  WNG's  "flex  PGA"  filing  in 
Docket  No.  TF87-1-43-000  which 
became  effective  on  December  23, 1986, 
due  to  an  increase  in  WNG's  projected 
gas  purchase  costs. 

(2)  A  5.22(t  per  Mcf  increase  in  the 
Surcharge  Adjustment  (to  a  positive 
2.14t  per  Mcf  from  a  negative  3.08(  per 
Mcf)  to  amortize  the  Deferred  Purchased 
Gas  Cost  Subaccount  Balance. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  State 
commiBsions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  386.214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  7, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  tke  Commission  and  are  available 
for  public  inspection. 
Kenneti  F.  Plumb, 
Secretary. 
[FR  Doc.  87-7487  Filed  4-3-87;  8:45  am) 

BILUNG  CODE  6717-01-U 


[Docket  No.  CI87-364-000  et  al.] 

Northwest  Exploration  Co.  et  al.;       ' 
Applications  for  Certificates, 
Abandonnnents  of  Service  and 
Petitions  to  Amend  Certificates  ■ 

March  31. 1987. 

Take  notice  that  each  of  the  j 

Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  April 
15, 1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


'  This  nolicje  does  not  provide  for  consolidation 
for  hearing  of  the  several  mailers  covered  herein. 


Docket  No.  and  date 
filed 


Applicant 


Pufctiasef  and  location 


Price  per  Mcf 


Pressure 
base 


CI87-364-000  (CI78- 

1236),  B,  Mar.  11, 

1987. 
CI87-365-000  (CI78- 

1235).  B,  Mar.  11, 

1987. 
CI87-369-000  (CI78- 

50),  B,  Mar.  11,  1987. 
CI87-370-000  (CI78- 

49),  B,  Mar.  11,  1987. 
CI87-372-000  (CI76- 

361),  B.  Mar.  11. 

1987. 
CI87-363-000  {CI79- 

206),  B,  Mar.  11, 

1987. 
CI87-366-000  (CI78- 

887)  B,  Mar.  11,  1987. 


Northwest  Exploration  Company,  P.O. 

Box    1526,    San    Lake   Ciy,    Utah 

84110-1526. 
do 


Norttiwest  Pipeline  Corporation,   Rio 
Blanco  County,  Cok^rado. 


..do.. 
..do.. 
..do.. 

..do.. 

..do. 


..do.. 

.do.. 
..do.. 
..do.. 


Northwest  Pipeline  Corporation,  San 
Juan  County,  New  Mexk:o. 

do 


(') 

(*) 

(') 
{*) 
(*) 

(•) 

n 
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jia. 


Docket  No.  and  date 
ftlad 


087-367-000  (CT78- 

330).  B,  Mar.  11. 

1987 
a87-36»-000  fa7S- 

621.  a  Mar.  11.  1967. 
CI87-37 1-000  (CI76- 

28a.  B.  Mar.  11, 

1987. 
Ct87 -377-000  f ,  Mar. 

16,  1987. 

CI87-378-000,  A,  Mar. 

16,  1987. 
CI87-379-000  (G- 

11231),  8,  Mar.  17. 

1987. 
G-1 1083-002,  D.  Mar- 

13.  1987. 

CI64-1 298-000,  O,  Mar. 
20,  1987. 

CI87-376-000  (G- 
8608),  B.  Mar.  13L 
1987. 

CI87-a83-00a  B,  Mar. 
18,  1987. 

CI83-1 68-005,  D,  Mar. 
23,  1987. 


CI87-323-000,  B,  Feb. 
19,  1987. 

CI87-389-000  (CI63- 
708),  B,  Mar.  23, 
1987. 

CI80-245-002,  D,  Feb. 
5,  1987. 

CI64-1302-000.  D.tlar. 

19,  1987. 
CI87-362-000,  B,  Mar. 

11,  1987. 


Applicant 


..do.. 


— (to 


..jdo.. 


Amoco    ■Production    Company,    PX2. 
Box  3092,  Houston.  T«Kas  7725a 


..do.. 
..do.. 


Conoco  inc.,  PO.  fiox  2197,  Houston, 
Texas  77252. 

do _ 


..do.. 


— xto... 


Cities  Service  Oil  and  Gas  Corp.,  P.O. 
Box  300.  Tulsa,  Okla.  74102. 


Stephen  Jolwson  <Vb/a  AGCO  Petro- 
leum Company.  1300  Main— Suite 
1435.  Houston,  Texas  77002. 

Verdad  Oil  &  Gas  Corporation,  P.O. 
Box  296,  Sutptiur  Springs,  Texas 
75482. 

Sohio  Petroleum  Company,  P.O.  Box 
4587,  Houston,  Texas  77210. 


Conoco  k)c. 


Northwest  Exploration  Company . 


Purchaser  and  location 


PnceperMcf 


Northwest  Pipeline  Corporation, 
Moffat  County,  Colorado. 

iNoKharest  Pipeline  Corpora%on. 
Sweetwater  County.  Wyoming. 

Wof^west  Ptpctrrre  Corporariioti,  'Lin- 
coln County,  Wyomirig. 

Natural  Gas  Pipeltr^  Corr^pnay  of 
Arnenc«.  lijwe  Deep  fteld.  Ouvai 
County,  Tesas. 

Transwestern  Pipeline  Company, 
Kermit  Field,  Winkler  County,  Texas. 

Natural  Gas  Pipeline  Company  of 
America,  SasA  Maxine  Reld,  Live 
Oak  County,  T'Sxas. 

Texas  Eastern  TransmBsion  Corpora- 
tion, Cabeza  Greek  Fietd,  Goliad 
County,  Texas. 

CI  Paso  Natural  Gas  Company, 
Jalroat-Langlie-Mattix  Field,  Lea 
County,  New  Mexico. 

Tennessee  Gas  Pipeline  Company,  a 
Ovision  of  Termeco  Hrc.,  South 
Crowiey  field,  Acadia  Pansh,  Louisi- 
ana. 

PhiJips  Petroleum  Conpany,  South 
Powder  Hfver  Basm,  Poison  Draw 
Field,  Converse  County,  Wyoming. 

Tennessee  Gas  Pipeline  Company,  a 
division  of  Tenneco,  Inc.,  SW/4 
West  Delta  Block  52,  State  Lease 
977,  Offshore  Louistana. 

Tennessee  Gas  Pipeline  Company,  a 
division  of  Tenneco,  Inc..  Hidalgo 
County,  Texas. 

FanT»land  Induslnes,  Inc.,  Schleicher 
County,  Texas. 

Panhandle  Eastern  Pipe  Lir^e  Compa- 
ny, Box  Elder  Field,  Adams  County, 
Colorado. 

B  Paso  Natural  Gas  Company,  Jalmat 
Field,  Lea  County.  New  Mexico. 

Norttiwest  Pipeine  Corj>orabon,  Dag- 
gett Coun^,  Utah. 


(•).. 


(•) 


('»). 
(•'). 


(•»). 


(*•). 


("J- 


('•)- 


<»•)■ 


P'i- 


(»») — 


(••)... 


<*•). 


^essure 
base 


'  Only  two  wells  were  drilled  on  acreage  covered  by  the  8-8-78,  Gas  Purchase  Contract  Both  weUs  were  plugged  and  Bbanitoned  without 
production.  The  remaining  acreage  has  not  been  developed. 

*  The  acreage  covered  by  the  7-29-78,  Gas  Purchase  Contract  has  been  soW  to  Fina  Oil  and  Chemical  Company  and  Anaerican  Cometra  Inc. 
effective  12-29-86 

=■  Only  two  weHs  were  drilted  or  acreage  covered  by  the  9-15-77,  Gas  Purchase  Contract  Both  welts  were  ptuggedl  and  atwndoned  without 
production.  The  fenraimf^  acreage  has  not  been  developed. 

■•  The  acreage  covered  by  the  8-31-77,  Gas  Purchase  Contract  has  been  sold  to  Fina  Oil  and  Chemical  Company  and  American  Cometra  Inc. 
effective  1 2-29-86. 

>  The  acreage  covered  by  the  1-7-76,  Gas  Purcfase  Contract  has  been  soM  to  Fina  Oil  and  Chemical  Company  and  American  Cometra  Inc. 
effective  12-29-86. 

•  The  acreage  cowered  by  the  12-4-79,  Gas  Purchase  Contract  has  been  sold  to  F4na  Oil  and  Chemical  Company  and  Amencan  Cometra  inc. 
effective  1 2-29-88. 

'  A  portion  of  the  acreage  covered  by  the  5-26-78,  Gas  Purchase  Contract  has  been  sold  to  Ultramar  Oil  and  Gas  Limited  and  GeoVest 
Energy.  Inc.,  effective  4-1-84.  The  interest  in  the  remainirjg  acreage  was  tisnsfeired  to  Lawrence  O.  Van  flyan  effective  4-1-84. 

«  The  aaeage  cowered  by  the  12-&-77,  Gas  Purchase  Contract  was  sold  to  M  Oil  and  Gas  effective  6-1-84.  Six  weOs  were  completed  on 
the  acreage  and  two  of  the  wells  have  t>een  pkigged  and  aljandoned. 

»  The  acreage  covered  by  the  10-4-77,  Gas  Purchase  Contract  has  not  been  developed. 

'"A  portion  of  the  acreage  covered  by  the  10-24-75,  Gas  Purchase  Contract  has  been  sold  to  Lawrence  O.  Van  Ryan  and  Dolores  E.  Van 
Ryan  effective  9-1-84.  A  portion  of  the  acreage  covered  by  ttie  Gas  Purchase  Contract  was  sold  to  John  J.  CTmstmann  effective  6-13-79  and 
Chnstmann  subsequently  sold  it  to  La  Bange  Minerals  Inc.  The  remaining  acreage  under  the  10-24-75,  Gas  Purchase  Contract  has  wot  been 
developed. 

"  Hanson  Minerals  Company  assigned  certain  interests  to  Applicant  effective  11-1-84. 

"  Apphcant  is  Wing  under  a  Gas  Purchase  Agreement  dated  3-6-84. 

' '  Duty  Gas  Unit  Well  tio.  1  was  pkigged  and  abandoned  4-26-65. 

'"  Effective  1 1-1-86,  Conoco  assigned  rts  interst  in  certain  depths  undeilying  the  J.E.  Pettus  Lease  (Conoco  Land  Lease  No.  205963?  to  Ken 
Perkins  Oil  and  Gas,  Ina  The  Yegua  Formation  was  included  in  the  assigr^ed  depths. 

"By  Assignment  daled  2-21-SB,  effective  12-1-85,  Conoco  inc.  conveyed  to  D.P.  Properties.  Inc.,  all  of  its  rights  down  the  base  of  tt»e  San 
Andres  Formation  undertymg  the  NW/4  SWy4  Section  1,  S/2  fMW/4  and  SW/4  NE/4  Section  12-25S-36E,  Lea  County    New  Mexico. 
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'"Gas  Contract  passed  its  term  and  no  gas  is  sold  by  Conoco  from  the  acreage  subject  to  FERC  Gas  Rate  Schedule  No.   128. 

' '  Lease  expiration. 

'"  Oties  Sen/ice  released  its  operating  rights  upon  demand  by  the  State  of  Louisiana,  effective  8-1-86,  in  the  SW/4  of  West  Delta  Block  52, 
State  Lease  977.  Offshore  Louisiana,  consisting  of  749.99  acres. 

■<'Gas  purchaser  has  terminated  gas  contract  effective  1-1-87.  Without  an  active  gas  contract,  AGCO  is  subject  to  arbitrary  pricing  and 
takes,  as  set  by  the  gas  purchaser.  1  |  , 

2°  Not  used.  I  I  I 

' '  UnecorKjmical  to  produce.  ' 

2  2  The  Jefl  Drohan  #2-16  well  located  in  Section  16-T3S-R65W,  Adams  County,  Colorado  qualifies  as  a  Casinghead  gas  well;  and  in 
accordance  with  Article  III  of  the  1971  contract.  Panhandle  Eastern  has  elected  not  to  take  any  such  casinghead  gas.  As  a  potential  purchase, 
Koch  Hydrocartxjn  Inc.  had  offered  to  purchase  100%  of  the  casinghead  gas  and  Sohio  will  pursue  this  alternate  market. 

"  By  assignment  dated  2-21-86,  retroactively  effective  12-1-85,  Conoco  conveyed  to  D.P.  Properties,  Inc.  all  rights  down  to  the  base  of  the 
San  Andres  Formation  underlying  S/2  NW/4  &  SW/4  NE/4  Section  12-25S-36E,  Lea  County,  New  Mexico. 

2«  A  portion  of  the  acreage  covered  by  the  4-10-75  Gas  Purchase  Contract  has  tjeen  sold  to  Lawrence  O.  Van  Ryan  and  Dolores  E.  Van 
Ryan  effective  4-1-84.  The  property  assigned  to  Van  Ryan  included  the  Betty  Bee  #1  Well,  the  only  completed,  producing  well  on  the  acreage 
covered  by  Gas  Purchase  Contract.  The  remaining  acreage  under  the  Gas  Purchase  Contract  has  not  tieen  developed. 

Filing  Code:  A— Initial  Service;  B— Abandonment;  C—Amendment  to  add  acreage;  D— Amendment  to  delete  acreage;  E— Total  Succession; 
F — Partial  Succession. 


|FR  Doc.  87-4781  Filed  4-3-87;  8;45  am] 

BILLING  CODE  S717-01-M 

(Docket  No.  TA87-3-46-000,  001] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

March  31,  1987. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  March  27, 1987,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Twenty- 
Second  Revised  Sheet  No.  27A  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  become  effective  April  1, 1987. 

The  proposed  tariff  sheet  amends  the 
PGA  filing  made  by  Kentucky  West 
herein  on  September  26, 1986,  so  as  to 
reflect  an  Interim  Purchase  Gas  Cost 
Rate  Adjustment,  in  order  to  reflect  a 
reduction  in  current  purchase  gas  costs 
due  to  Kentucky  West's  exercise  of 
market-out  provisions  in  its  various  gas 
purchase  contracts  with  independent 
producers  and  purchases  of  natural  gas 
from  affiliated  companies,  effective 
April  1, 1987. 

The  current  purchase  gas  adjustment 
is  a  reduction  of  21.55c  per  dekatherm 
(dth).  This  reduction  results  in  a  total 
net  jurisdictional  Purchase  Gas  Cost 
Charge  of  157.96c  per  dth.  to  become 
effective  April  1. 1987. 

Apart  from  reflecting  the  decrease  in 
purchase  gas  costs  resulting  from 
Kentucky  West's  exercise  of  market-out 
provisions  effective  April  1, 1987,  no 
other  amendment  is  proposed  by 
Kentucky  West  to  its  PGA  filing  herein 
of  September  26. 1986. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions  and  upon  each  party  to 
these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 


DC  204i6.  in  accordance  with  §§  385.211 
and  383214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  383.214).  All  such  motions  or 
protest!  should  be  filed  on  or  before 
April  7,1987.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secrela^. 
|FR  Dod  87-7482  Filed  4-3-87;  8:45  amj 

BILUNG  CODE  S717-0-M 


(Docket  No.  RP87-30-004I 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

March  3(1, 1987. 

Take  notice  that  on  March  26. 1987. 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff.  Original  Volume 
Nos.  1  end  2,  and  First  Revised  Volume 
No.  1-A. 

CIG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  directive 
stated  in  Ordering  Paragraph  (B)  of  the 
Commission's  order  of  February  13, 1987 
(Order)  requiring  CIG  to  eliminate  the 
Capacity  Commitment  Standby  Charge 
and  the  Payment  of  Gas  Oversupply 
Costs  tariff  language.  In  addition.  CIG 
recomputed  its  jurisdictional  rates 
utiliziog  the  34  percent  Federal  income 
tax  rate.  The  filing  states  that  CIG 
inadvertently  failed  to  eliminate  the 
above-imentioned  tariff  provision  within 
the  15Hday  period  established  in  the 
Order  and  respectfully  requested  a 
waiver  of  that  provision. 

CIG  has  served  copies  of  this  filing 
upon  its  jurisdictional  customers  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  7,     I 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  e7-:f477  Filed  4-3-87;  8:45  am] 

BILLING  CODE  1717-01-M 


I  Docket  No.  RP87-38-002] 

Louisiana-Nevada  Transit  Co., 

Compliance  Filing 

March  31. 19^7. 

Take  notice  that  on  March  20, 1987,  I 
Louisiana-Nevada  Transit  Company 
(LNT)  tendered  for  filing  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  in  compliance 
with  Ordering  Paragraph  (B)  of  the  ^ 

Commission's  order  of  March  5, 1987. 
and  the  notice  of  extension  of  time  of 
March  10. 1987  in  the  above-referenced 
docket.  According  to  §  381.103(b)(2)(iii) 
of  the  Commission's  regulations  (18  CFR 
381.1039b)(2)(iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  March  24, 
1987,  The  effective  date  for  the  sheets  is 
March  5. 1987. 

LNT  states  that  it  has  served  a  copy  of 
this  filing  on  Arkansas  Louisiana  Gas 
Company  and  the  Arkansas  Public      j 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  7. 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteslants  parties  to 
■  the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-7478  Filed  4-3-87;  8:45  am| 

BILLING  CODE  S717-01-W 


(Docket  No.  GPe7-40-000  MMS  Docket  G4- 
44281 

Minerals  Management  Service, 
Louisiana;  Section  102(d)  NGPA 
Determination;  Conoco,  Inc.;  No.  E-10 
Well,  Sidetrack  No.  1;  Preliminary 
Finding 

March  27, 1987. 

On  February  12. 1987.  the  Minerals 
Management  Service.  Department  of 
Interior  (MMS)  at  New  Orleans, 
Louisiana,  submitted  to  the  Commission 
a  notice  of  determination.  The  notice 
stated  that  gas  produced  from  the  No.  E- 
10.  Sidetrack  No.  1  well  (the  subject 
well)  located  on  the  Outer  Continental 
Shelf  (OCS),  offshore  Louisiana.  (Grand 
Isle  41)  owned  by  Conoco.  Inc.  (Conoco) 
meets  all  the  requirements  of  section 
102(d)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).' 

Under  section  103(d)(1)  of  the  NGPA. 
natural  gas  produced  from  an  old  lease 
on  the  OCS  qualifies  for  the  new  natural 
gas  ceiling  price  if  the  natural  gas  is 
produced  from  a  reservoir  which  was 
not  discovered  before  July  27. 1976. 
Section  102(d)(2)  states  that  a  reservoir 
that  was  penetrated  by  a  well  before 
July  27, 1976,  will  be  considered  to  have 
been  discovered  before  July  27, 1976,  if 
any  of  the  criteria  in  subsection 
103(d)(2)(B),  concerning  production  tests 
and  evidence  regarding  production 
capability,  are  satisfied.  The  section 
102(d)  criteria  specifically  refer  to  the 
requirements  of  OCS  Order  No.  4.^ 


'15  use.  3312(d)  (19821. 

»  NGPA  section  102(d)(5)  defines  OCS  Order  No.  4 
as  "Ihe  order  numbered  4  of  the  Conservation 
Division.  Ceologica)  Survey.  Department  of  tlie 
Interior,  as  approved  by  Ihe  Chief  of  Ihe 
Conservation  division  on  Aujiust  28. 1969."  Order 
No.  4  sets  forth  certain  tests,  which  if  satisfied, 


On  July  16, 1984,  i..onocu  lued  an 
application  with  MMS  for  a 
determination  under  NGPA  102(d)  with 
respect  to  the  subject  well.  The  record 
shows  that  prior  to  July  27, 1976,  other 
wells  had  penetrated  the  subject 
reservoir  (EA  sand)  and  that  one  well 
(the  Grand  Isle  41  No.  E-11  well)  had 
discovered  the  reservoir  prior  to  July  21, 
1976,  within  the  meaning  of  section 
102(d)(2)(B)(iii)  of  the  NGPA.^ 
Accordingly,  MMS  issued  a  preliminary 
negative  determination  on  November  20, 
1984,  and  issued  a  final  negative 
determination  on  December  24, 1984. 
MMS  forwarded  the  final  negative 
determination  to  the  Commission  on 
January  16. 1985.  Conoco  filed  with  the 
Commission  a  protest  to  that 
determination,  but  the  Commission  took 
no  action  on  the  protest,  and  MMS' 
determination  became  final.* 

On  December  17. 1986.  Conoco 
requested  MMS  to  reopen  the  record, 
and  permit  it  to  file  additional  material 
facts  which  were  omitted  in  its  original 
filing.  The  additional  evidence  consisted 
of  an  economic  evaluation  of  the 
commercial  producibility  of  the 
discovery  well  (Grand  Isle  41  No.  E-11 
well)  at  the  time  of  the  initial 
penetration.  On  February  9, 1987,  MMS 
issued  an  Amended  Notice  of  Final 
Determination,  approving  the 
application.  The  notice  stated  that  the 
additional  evidence,  consisting  of  a 
detailed  economic  analysis,  indicated 
that  the  "well  was  not  commercially 
producible  as  defined  by  §  271.204  .  .  ." 
and  that  the  well  "does  qualify  for  a 
positive  section  102(d)  determination." 

In  this  case  there  was  evidence  which 
appeared  to  satisfy  the  production 
capability  test,  within  the  meaning  of 
NGPA  section  102(d)(2)(B)(iii),  since  the 
induction-electric  log  test  showed  that 
the  reservoir  contained  a  zone  of 
producible  sand  when  the  reservoir  was 
penetrated  prior  to  July  27, 1976.  Under 
section  102(d)(4)(B),  where  evidence 
regarding  production  capability  exists, 
the  producer  has  the  burden  of  showing 
the  evidence  does  not  provide  the 
applicable  indication  specified  in  NGPA 
section  102(d)(2)  that  the  reservoir  was 
commercially  producible.  Here,  Conoco 
has  failed  to  do  so. 

Accordingly,  the  Commission  hereby 
makes  a  preliminary  finding  under  18 
CFR  275.202(a)(l)(i)  (1986),  that  the 
determination  submitted  by  the  MMS  is 
not  supported  by  substantial  evidence  in 


the  record  on  which  the  determination 
was  made,  and  issues  this  notice  under 
18  CFR  275.202(a)(2)  (1986). 

By  direction  of  the  Commission. 

Commissioner  Staion  dissented  with  a 
separate  statement  to  be  issued  later. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  87-7479  Filed  4-3-87:  8:45  am) 

BILLING  CODE  67t7-«1-M 

[Docket  No.  CS87-52-000  et  al.] 

Resource  Technology  Corp.  et  a!.; 
Applications  for  Small  Producer 
Certificates  ■ 

Mdrch  31,  1987. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
applications  should  on  or  before  April 
15, 1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


permit  an  extension  of  an  OCS  lease  t>eyond  its 
primary  term  in  the  absence  of  actual  production. 

^  Induction  logs  for  thai  well  indicated  that  Ihe 
EA  sand  in  that  well  showed  in  excess  of  15  feet  of 
producible  sand. 

♦  Dockel  No.  CP85-1MX)0. 


DocKet  No 

OaMMed 

Applicant 

CS87-52-000 

3-19-87 

Resource  Technolgy  Corp . 
410  17th  Street  Suite 
1375.   Denver.   CO  B0202 

CS87-53-O00 

3-2-87 

TyreK  Oil  Company,  P  0  Bo« 
2459.  Casp«>.  W¥  82602 

'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


BEST  COPY  AVAILABLE 


11. 


Federal  Register  /  Vol.  52,  No.  65  /  Monday,  April  6,  1987  /  Notices 


Docfcei  Na 


I  Date  Wad  | 


A()plican« 


CS87-54-000 

CS87-55-000.. 

CS87-5&-O00. 
CS87-57-000 


3-2-87 


y-a-n 


3-IO-«7 


3-12-87 


CS87-5e-000  3-13-87 

I 
CS87-59-000 1     3-13-87 


CS87-80-000. 
CS87-61-000  . 


3-17-87 


3-23-87 


Rape's  OtMd  Seivica.  PO 
Bo«  66,  BenneH.  CO 
80102 

AHkiglon  Eiptoralion  Compa- 
ny. 137  Newbury  Street. 
Boston.  MA  02116 

OP  PropgHies.  mc  .  Box  1319. 
Sweetwater.  TX  79556. 

Broussard  Number  One. 
Brouasard  Number  One. 
Inc..  Florida  Petroleum 
f^openies.  Ine  .  Vrgna  W 
Kennant  and  Compton  K 
Kannard.  PO  Bo»  6242, 
Foil  UyarvFL  33911. 

JM  Stewart,  9201  Wilslwe 
Blvd..  Suite  201,  BeiMdy 
HNts,  CA  90210 

Alliance  Operating  Corpora- 
koo.  4739  Ukca  S»w(. 
Surte  20S,  Melame.  LA 
70006 

JMC  Exptaratwn.  Inc..  5000 
Rogers  Avenue,  Suite  810, 
Fort  Smith.  AB  72903. 

Jonn  Wniam  Bowers,  9010 
IMQOdbluft  Court.  9010 
Woodbkiff  Court,  DaJlas.  TX 
75243 


|FR  Doc.  87-7484  Filed  4-3-«7;  8:45  am) 

BILLIMG  COOC  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3181-2;  EPA  Project  Number  SJ-«6- 

091 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSO)  Permit 
to  Mount  Poso  Cogeneration  Company 

agency:  Environmental  Protection 
Agency  (EPA),  Region  9. 
action:  Notice. 

summary:  Notice  is  hereby  given  that  on 
January  7. 1987  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  50  MW  (nominal)  coal-fired  fluid  bed 
powerplant  to  be  located  in  the  Mount 
Poso  oil  field.  The  permit  is  subject  to 
certain  conditions,  including  an 
allowable  emission  rate  {2-hr  average) 
as  follows; 


Pollutant 

Mass 

emission  Umtt 

Concentration 

emissiofi  limit 

NO.  (as 
NO,). 

SOi 

58.6lbs/hr 

25.0lbs/hr  ...... 

50.3lbs/hr 

0.10  lb/10  •BTU' 
(equivalent  to 
65  ppm<>v  at 

3%a), 

0  04  lb/10* BTU' 

CO 

TSP 

0.01  gr/dscf  (at 
12%  CO,). 

'  The  NO,  and  SO,  concentration  limits 
apply  at  full  load  only, 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  permit  are  available  for 


public  inspection  upon  request;  address 
request  to:  Anita  Tenley  (A-J-1),  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street,  San 
Francisco,  CA  94105,  (415)  974-8240,  FTS 
454-8240. 

SUPPLEMENTARY  INFORMATtON:  Best 

Available  Control  Technology  (BACT) 
requirements  include  the  use  of  a 
limestone  injection  system  for  the 
control  of  SO2,  a  Thermal  De-Nox 
system  (or  equivalent)  for  the  control  of 
NO,,  and  a  baghouse  to  control  TSP, 
SO,,  and  radionuclide  emissions. 
DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  June  5, 1987. 

Dated:  February  23, 1967. 

Carl  C  Kohnert 

Acting  Director.  Air  Management  Divisions. 
Region  9. 

|FR  Doc.  87-7522  Filed  4-3-87;  8:45  am) 

BaiJNacooE  (seo-w-M 


(FRL-$181-1:  EPA  Proiect  Number  SE  86- 
021 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSO)  Permit 
to  AFG  Industries,  Incorporated 

agency:  Environmental  Protection 
Agency  (EPA).  Region  9. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
December  8, 1986  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  500  ton  per  day  flat  glass 
manufacturing  facility  to  be  located  in 
Victorville,  California.  The  permit  is 
subject  to  certain  conditions,  including 
an  albwable  emission  rate  (3-hr 
average)  as  follows:  for  SOj — 10.5  lbs/ 
hr,  and  for  NO,  (as  NQ,)— 150  Ibs/hr.  A 
new  higher  NO,  emission  limit  may  not 
be  set  without  adequate  justification 
from  AFG  Industries,  and  may  not 
exceed  200  Ibs/hr  (3-hr  average)  from 
the  glass  melting  furnace. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  permit  are  available  for 
public  inspecbon  upon  request;  address 
request  to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street,  San 
Francdsco,  CA  94105.  (415)  974-824a  FTS 
454-8240. 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include  the  use  of  a  lime  or 
soda  Bsh  dry  scrubber  for  the  control  of 


SOz  emissions,  and  an  ammonia 
injection  system  for  the  control  of  NO, 
emissions. 

DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  June  5. 1987.  i 

Dated:  Februray  23, 1987. 
Cajl  C  KohDert. 

Acting  Director,  Air  Management  Division, 
Region  9. 

[FR  Doc.  87-7523  Filed  4-3-87;  8:45  am) 
BtLLING  COOe  6580-50-M 


[OPTS-00079;  FRL-3181-31 

Dermal  Bioassay  Workshop 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  There  will  be  a  2-day 
workshop  sponsored  by  the  Health  and 
Environmental  Review  Division  of  the 
Office  of  Toxic  Substances  to:  (a) 
Identify  and  address  key  issues  involved 
in  the  design  of  a  2-year  dermal 
bioassay  protocol,  and  (b)  to  explore  the 
possibilities  for  developing  a  "limited" 
dermal  protocol  for  the  screening  of 
acrylates/methacrylates  for 
carcinogenic  potential.  The  workshops 
will  be  closed  to  the  public. 

DATES:  The  workshops  will  be  held  on 
Tuesday  and  Wednesday,  April  28  and 
29, 1987,  starting  at  9  a.m.  both  days  and 
ending  at  approximately  5  p.m.  on  April 
29. 

A(X>RESSS:  The  meeting  will  be  held  at: 
Environmental  Protection  Agency,  South 
Conference  Center,  Room  4. 401  M 
Street  SW.,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Room  E-543,  401  M 
Street  SW.,  Washington,  DC  20460.  (202) 
554-1404. 

SUPPLEMENTARY  INFORMATION:  These 
closed  workshops  are  being  held  to 
discuss  carcinogenesis  testing  by  the 
dermal  route.  Attendance  will  be  limited 
to  invited  participants  and  observers.  A 
summary  of  the  meeting  will  be 
available  by  request  from  the  above 
office  at  a  later  date. 

Dated:  Merch  27. 1987. 
Victor ).  KimiB, 

Assistant  Administrator,  for  Pesticides  and 
Toxic  Substances. 

|FR  Doc.  87-7524  Filed  4-3-87:  8:45  am) 
BIU.IN6  COOC  «s«o-so-M 
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FEDERAL  HOME  LOAN  BANK  BuAhu 
I  No.  87-3781 

Approval  of  Application  for  Unlisted 
Trading  Privileges;  Midwest  Stocli 
Exctiange 

Dated;  March  31. 1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 


summary:  On  December  3. 1986,  The 
Midwest  Stock  Exchange,  Inc.  filed  with 
the  Federal  Home  Loan  Bank  Board 
("Board")  an  application 
("Application"),  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l  (17 
CFR  240.12f-l)  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities  which  are  listed  on  one  or 
more  national  securities  exchange: 

Carteret  Savings  Bank,  F.A. 

Morristown.  New  Jersey  (FHLBB  No. 
4702) 

Common  Stock,  $0.01  Par  Value 

Notice  of  the  Application  and 
opportunity  for  hearing  was  published  in 
the  Federal  Register  on  January  23, 1987, 
and  interested  persons  were  invited  to 
submit  written  data,  views  and 
arguments  within  15  days.  See  Board 
Resolution  No.  87-73  dated  January  16, 
1987.  (52  FR  2605,  January  23, 1987).  The 
Board  received  no  comments  with 
respect  to  the  Application.  Notice  is 
hereby  given  that  the  Office  of  General 
Counsel  of  the  Board,  acting  pursuant  to 
the  authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
Application  for  unlisted  trading 
privileges  in  these  securities  on  March 
17, 1987. 

SUPPLEMENTARY  INFORMATION:  The 

Board  finds  that  the  approval  of  the 
Application  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section  6  of 
the  Act,  the  Midwest  Stock  Exchange  is 
subject  to  the  provisions  of  paragraph 
(b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 
market  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  [17  CFR  240.1lAa3-ll.  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 


tu  priLinfi  einciency  and  to  ensuring  that 
transactions  on  the  Midwest  Stock 
Exchange  are  executed  at  prices  which 
are  reasonably  related  to  those 
occurring  in  other  markets.  Further,  the 
approval  of  the  Application  will  provide 
increased  opportunities  for  competition 
among  brokers  and  dealers  and  among 
exchange  markets  consistent  with  the 
purposes  of  the  Act  and  the  objectives 
of  the  national  market  system.  Finally, 
the  Board  received  no  comments 
indicating  that  the  granting  of  the 
Application  would  not  be  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

Accordingly,  pursuant  to  section 
12(f)(1)(B)  of  the  Act,  the  Office  of 
General  Counsel  of  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Application  for  unlisted 
trading  privileges  in  the  above  named 
securities  on  March  17, 1987. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers, 

Secretary. 

|FR  Doc.  87-7568  Filed  4-3-87;  8:45  am] 

BILLING  CODE  6730-01-M 


Federal  Savings  and  Loan  Advisory 
Council  Meeting 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  Federal  Savings  and  Loan 
Advisory  Council.  Notice  of  the  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act. 

DATE(S):  April  22. 1987,  9:00  a.m.-4:00 
p.m.;  April  23, 1987,  9:00  a.m.-ll:30  a.m. 

ADDRESS:  Federal  Home  Loan  Bank 
Board,  Board  Room,  6th  Floor,  1700  G. 
Street  NW..  Washington,  DC  20552. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Buckley,  Jr.  (202/377-6577). 
Debra  J.  Aheam  (202/377-6924). 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  topics: 

1.  Regulatory  Policy  re:  expanded  use 
of  tangible  Net  Worth. 

2.  Forbearance  Policy. 
No.  2,  April  1, 1987. 

Jeff  Sconyers, 

Secretary  to  the  Federal  Home  Loan  Bank 
Board. 

(FR  Doc.  87-7567  Filed  4-3-87;  8:45  am) 

BILLING  CODE  t72(M)1-M 


I  No.  87-3791 

Approval  of  Application  To  Withdraw 
Securities  From  Listing  and 
Registration  on  the  National 
Association  of  Security  Dealers 
Automatic  Quotation  System 

March  31, 1987. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 

summary:  On  October  27, 1986,  Cartaret 
Savings  Bank,  F.A.  Morristown,  New 
Jersey  (the  "Association")  (FHLBB  No. 
4702)  filed  with  the  Federal  Home  Loan 
Bank  Board  ("Board")  an  application, 
("Application"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
thereunder,  for  the  withdrawal  from 
listing  and  registration  on  the  National 
Association  of  Securities  Dealers 
Automatic  Quotation  System 
("NASDAQ"  or  "Exchange"),  of  the 
Association's  Common  Stock,  $0.01  Par 
Value,  (the  "Stock  ").  The  Association's 
Stock  was  approved  for  listing  and 
registration  on  the  New  York  Slock 
Exchange,  to  begin  trading  after 
November  1. 1986.  and  concurrently 
therewith  such  stock  was  suspended 
from  trading  on  the  Exchange. 

Notice  is  hereby  given  that  the  Office 
of  General  Counsel  of  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Application  for 
withdrawal  from  listing  and  registration 
on  the  Exchange,  effective  as  of  the 
opening  of  business  on  March  17. 1987. 

SUPPLEMENTARY  INFORMATION:  The 

reasons  stated  in  the  Association's 
application  for  withdrawing  the 
securities  from  the  listing  and 
registration  on  the  Exchange  include  the 
following: 

1.  The  Association  has  complied  with 
the  required  procedure  of  the  Exchange 
by  filing  with  the  Exchange  a  certified 
copy  of  preambles  and  resolutions 
adopted  by  the  Association's  Board  of 
Directors  authorizing  the  withdrawal  of 
the  Stock  from  listing  on  the  Exchange. 

2.  The  direct  and  indirect  costs  and 
expenses  attendant  on  maintaining  the 
dual  listing  of  the  stock  on  the  New  York 
Stock  Exchange  and  the  Exchange  are 
not  justified. 

3.  The  belief  that  dual  listing  would 
fragment  the  market  for  the  Stock 
without  offsetting  benefits. 

4.  The  Exchange  has  no  objection  to 
the  withdrawal  of  the  Association's 
Stock  from  listing  on  the  Exchange. 

5.  The  withdrawal  from  listing  of  the 
Association's  Stock  from  the  Exchange 
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shall  have  no  effect  upon  the  continued 
listing  of  the  Stock  on  the  New  York 
Stock  Exchange. 

6.  By  reason  of  section  12(b)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder,  the 
Association  shall  continue  to  be 
obligated  to  file  reports  under  section  13 
of  the  Act  with  the  Federal  Home  Loan 
Bnnk  Board  and  the  New  York  Stock 
Exchange. 

Notice  of  the  application  for 
withdrawal  from  listing  and  an 
opportunity  for  hearing  were  published 
in  the  Federal  Register  on  January  23. 
1987  and  interested  persons  were 
invited  to  submit  written  data,  views 
and  arguments  within  15  days.  See 
Board  Resolution  No.  87-72  dated 
January  16, 1987  (52  PR  2605,  January  23, 
1987).  The  Board  received  no  comments 
on  the  application. 

Accordingly,  pursuant  to  section  12(d) 
of  the  Act  and  Rule  12d2-2(d) 
thereunder,  the  OfFice  of  the  General 
Counsel  of  the  Board,  acting  pursuant  to 
the  authority  delegated  to  the  General 
Counsel  or  his  designee,  having 
considered  the  facts  stated  in  the 
Application  and  having  due  regard  for 
the  public  interest  and  protection  of 
investors,  approved  the  Application  for 
withdrawal  from  listing  and  registration 
on  the  Exchange  effective  as  of  the 
opening  of  business  on  March  17,  1987. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Seony«rs, 

Secretary. 

|KR  Doc.  87-7569  Filed  4-3-87;  8:45  am| 

BILLING  COOC  6720-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freigt>t  Forwarder  License 

Applicants;  First  International 
Transportation,  Inc.,  et  aL 

Notice  is  hereby  given  that  the 
following  persons  have  filed 
.ipplications  for  licenses  as  ocean  freight 
forwarders  with  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  48  CFR  Part  510. 

Persons  knowing  of  any  reason  why 
any  of  the  following  persons  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 
First  International  Transportation.  Inc., 

1388-2  Stone  HoHow  Drive, 

Kingwood,  TX  77339.  Officers:  H. 

Porter  Taylor.  President,  Sandra  G. 

Taylor,  Vice  President.  Donna  K. 

Ilardi.  Secretary 
Central  Bay  Warehouse  Co.,  Inc..  1954 

Williams  Street,  San  Leandro.  CA 


94577.  Officers:  John  F.  Alonso.  Sr.. 

President,  John  F.  Aionso,  Jr.,  Vice 

President  Carol  Anne  Alonso. 

Secretary /Treasurer 
Schley  International,  Inc.,  2509  Sutter 

Parkway,  Dublin,  OH  43017.  Officers: 

Jam<s  P.  Schley,  President/Treasurer, 

Susan  U.  Schley,  Vice  President/ 

Secretary 
Kyung  H.  Oh  (Harry)  dba  Inter-Trans 

Line,  447  S.  Berendo  Street.  #105,  Los 

Angeles.  CA  90020. 

Dated:  March  31, 19e7. 
Josepli  C  Polking. 
Secretary. 

|FR  Doe.  87-7446  Filed  4-3-87;  8:45  am) 
BtLUNG  COOE  S73(M)1-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Pert  510. 
License:  Number:  1149 
Name:  Farrell  Transportation 

Corporation 
Address:  P.O.  Box  4,  Upper  Darby,  PA 

198Q2 
Date  Revoked:  March  3. 1987 
Reason:  Surrendered  license  voluntarily 
License  Number:  2608 
Name:  CIC  International  Fowarding,  Inc. 
Address:  7234  NW.  34th  Street.  Miami, 

FL  33122 
Date  Revoked:  March  8, 1987 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
Licenje  Number:  2168 
Namet  International  Movements,  Inc. 
Address:  4965  Mountain  Road, 

Pasadena.  MD  21122 
Date  Revoked:  March  13, 1987 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Robert  G.  Drew, 

Director.  Bureau  of  Domestic  Regulation. 
(FR  Doc.  87-7518  Filed  4-3-87:  8:45  am) 
BNjjNa  COOC  trae-oi-M 


FEDERAL  RESERVE  SYSTEM 

I  Docket  No.  R-0599) 

Fee  Schedules  for  Federal  Reserve 
Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 


summary:  The  Board  has  approved  a  fee 
schedule  for  book-entry  securities 
services. 

EFFECTIVE  0ATE:  May  1.  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  W.  Bennett,  Assistant  Director 
(202-452-3442),  Gerald  D.  Manypenny. 
Manager  (2D2-452-3954).  or  Donna 
DeCorleto,  Senior  Analyst  (202-452- 
3954)  Division  of  Federal  Reserve  Bank 
Operations;  Joseph  R.  Alexander.  Senior 
Attorney  (202-452-2489).  Legal  Division: 
or.  for  the  hearing  impaired  only. 
Earnestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202-452-3544);  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 

SUPPLEMENTARY  W^ORMATION:  On 
November  5, 1986.  the  Board  approved 
the  1987  fee  schedules  for  priced 
services  of  the  Federal  Reserve  Banks. 
51  F.R.  42630  (November  25, 1986).  At 
that  time,  the  Board  postponed  any 
changes  to  the  book-entry  fee  schedule 
until  the  second  quarter  of  1987 
"because  recent  operational  changes,    , 
such  as  the  mid-1986  expansion  of  book- 
entry  mortgage-backed  securities  to  all 
Reserve  Banks,  have  increased  the  cost 
of  the  book-entry  service,"  and  the 
Board  did  not  believe  that  the  data 
available  in  November.  1986,  were 
adequate  for  making  pricing  decisions 
for  all  of  1987. 

Although  there  is  still  some 
uncertainty  about  costs  and  volumes, 
the  Board  believes  that  if  Is  appropriate 
to  act  on  proposed  changes  to  the  book- 
entry  service  at  this  time.  Without 
repricing.  Reserve  Banks  would  recover 
122  per  cent  of  the  costs  (including  a 
private  sector  adjustment  factor)  of 
providing  the  book-entry  service. 

Based  or  the  information  currently  at 
hand,  the  Board  has  approved 
reductions  in  four  components  of  the  fee 
structure  for  the  federal  agency  book- 
entry  securities  service.  The  Board 
expects  that  the  new  fee  schedule  will 
result  in  an  annualized  recovery  rate  of 
105  per  cent  (110  per  cent  for  all  of  1987). 
This  schedule  reduces  the  fee  charged 
for  originating  an  on-line  securities      I 
transfer  from  $3.00  to  $2.25  and  reduces 
the  fee  charged  for  originating  or 
receiving  an  off-line  securities  transfer 
from  $10.00  to  $7.00.  These  fees  are 
identical  to  those  charged  by  the 
Treasury  Department  for  transfers  of 
Treasury  book-entry  securities. 

The  Board  has  also  approved 
replacing  the  $1.00  to  $5.00  graduated 
on-line  origination  fee,  which  has  been 
in  effect  only  at  the  Federal  Reserve 
Bank  of  New  York,  with  the  $2.25  fee. 
This  graduated  fee  never  achieved  its 


intended  goal  of  encouraging  service 
users  to  send  securities  transfers  during 
non-peak  volume  periods. 

The  schedule  also  reduces  one  of  the 
two  maintenance  fees,  the  per-issue-per- 
account  fee.  $.50  per-issue  to  $.45.  The 
other  maintenance  fee,  the  $15.00 
account  maintenance  fee.  would  remain 
unchanged.  The  Treasury  Department 
does  not  charge  issue  or  account 
maintenance  fees. 

The  fees  approved  by  the  Board  are 
set  out  in  the  attachment. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Sy.slem,  March  31, 1987. 
lames  McAfee 
Associule  Spcrelury  of  the  Board. 

Federal  AcEr^cv  Book-Entry  SECURtriES 
Fee  Schedule,  Effective  May  1, 1987 
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Component 


I 


TrmwaclKin 


Fee 


On-Line   Transfers  Ofigmal-  '  Pet  Tianslef 
ed  ' 

Ott-Line  TranslefS  ; 

Ongmated (  Per  Transler 

Received _ Pai  Tranefer 

Account  Mainlenanca I  Per  Aoccunl.. 

Issues  in  Accounts  '  Per  Issue 


S22S 


700 

700 

1500 

45 


(FR  Doc.  87-7452  Filed  4-3-87:  8:45  am) 

BILLING  CODE  621(M)1-M 


Atico  Financial  Corp.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanlcing  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  22.5.23(a)(2)  of  Regulation  Y  (12  CFT? 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  24, 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Roberta  E.  Heck,  Vice  President),  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Atico  Financial  Corporation.  Miami, 
Florida:  to  become  a  bank  holding 
company  by  acquiring  99.2  percent  of 
the  voting  shares  of  Atico  Savings  Bank, 
Miami.  Florida  (formerly  Peninsula 
Federal  Savings  and  Loan  Association), 
and  93.5  percent  of  the  voting  shares  of 
Intercontinental  Bank.  Miami.  Florida. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  Pan 
American  Mortgage  Corp..  Miami. 
Florida,  and  thereby  engage  in  making 
and  servicing  commercial  and 
residential  loans,  pursuant  to 
§  225.25(bt(l)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted 
throughout  the  State  of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  31.  1987. 

lames  McAfee. 

Associate  Secretary  of  I  fie  Board 

(FR  Dor.  87-7453  Filed  4-3-87:  8:45  am| 

BILLING  CODE  6210-01-M 


Continental  Illinois  Corp.  et  aU 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 


through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofTices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  24, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago,  Illinois  60690: 

1.  Continental  Illinois  Corporation. 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Continental 
Capital  Management  Corporation. 
Chicago.  Illinois,  in  acting  as  an 
investment  or  financial  advisor  to  the 
institutional  market  including  corporate, 
foundation,  government  agency  and 
union  retirement  plans  pursuant  to 

§  225.25(b)(4)  of  the  Board's  Regulation 
Y. 

2.  Illinois  Regional  Bancorp.  Inc.. 
Elmhurst,  Illinois,  to  engage  de  novo 
through  its  subsidiary.  Illinois  Regional 
Mortgage  Corporation,  Elmhurst,  Illinois, 
in  mortgage  banking  activities  pursuant 
to  §  225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  states  of  Illinois. 
Indiana  and  Wisconsin. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  March  31. 1987. 
lames  McAfee, 

AssociateSecretary  of  the  Board. 
|FR  Doc.  87-7454  Filed  4-3-«7;  8:45  am| 

BILLING  CODE  S210-01-M 


Gulf  and  Souttiern  Financial  Corp.  et 
al.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  24, 
1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President),  104 
Marietta  Street  NW.,  Atlanta.  Georgia 
30303: 

1.  Gulf  &  Southern  Financial 
Corporation,  Fort  Myers,  Florida;  to 
acquire  100  percent  of  the  voting  shares 
of  Community  National  Bank  of 
Sarasota  County,  Venice,  Florida,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Summer.  Vice  President). 
411  Locust  Street,  St.  Louis,  Missouri 
63166: 

1.  Mark  Twain  Bancshares.  Inc.,  St. 
Louis.  Missouri;  to  acquire  at  least  87 
percent  of  the  voting  shares  of 
Edwardsville  National  Bank  and  Trust 
Company,  Edwardsville.  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President).  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Baron  II  Bancshares,  /nc, White 
Bear  Lake,  Minnesota;  to  become  a  bank 


holding  company  by  acquiring  95.5 
percent  of  the  voting  shares  of  Security 
State  Bank  of  Deer  Creek,  Deer  Creek, 
Minnesota. 

2.  Market  Bancorporation,  Inc.,  New 
Market,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  83 
percent  of  the  voting  shares  of  First 
State  Bank  of  New  Market,  New  Market, 
Minnesota.  Comments  on  this 
application  must  be  received  by  April 
27. 1987J 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  31. 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  B7-7455  Filed  4-3-87;  6:45  am| 

BILLING  CODC  6210-01-M 


Change  In  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  nptificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve!  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  21, 1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(RandaH  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Rojf  O.  Nicholson,  Elberfield, 
Indiana;  to  acquire  4  percent  of  the 
voting  shares  of  The  Elberfield  State 
Bank,  Elberfield,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  31, 1987. 
lames  NIcAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-7456  Filed  4-3-87;  8:45  am) 

BILLING  COOC  6210-01-M 

!  = 

GENERAL  SERVICES 
ADMINISTRATION 

Review  of  Expiring  Information 
Collection  (3090-0066) 

DEPARTMENT:  Teleprocessing  Services 
Branch  KKECT). 


ACTION:  Notice  of  request  to  the  Office 
of  Management  and  Budget  to  extend  an 
expiring  information  collection. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  ch.  35). 
GSA  seeks  public  comment  on  its 
proposal  to  extend  the  collection 
entitled  "Contractor's  Report  of  Services 
Ordered/Delivered." 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Rodney  P.  Lantier,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAID),  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  TELEPHONE: 

Maxine  Andewelt,  566-1275. 

Purpose:  GSA  collects  the  information 
to  establish  volume  discounts,  to  make 
sure  that  services  delivered  match 
invoices,  to  confirm  payment,  and  to 
project  usage  for  budget  hearings. 

Annual  Reporting  Burden: 
Respondents.  45;  Responses,  180;  burden 
hours,  720. 

Copy  of  Proposal:  Readers  may  obtain 
a  copy  of  the  proposal  by  writing  the 
Directives  and  Reports  Management 
Branch  (CAID),  Room  3015,  GS  BIdg., 
Washington,  DC  20405,  or  by 
telephoning  (202)  566-0668. 

Dated:  March  26. 1987. 
Rodney  P.  Laatier, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  87-7*66  Filed  4-3-87;  8:45  am) 
BILLING  CODE  M20-2&-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Establishment  of  the  Small  Business 
Research  Review  Committee,  NIMH 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463.  86  Stat.  770-776)  and  the  Anti- 
Drug  Abuse  Act  of  1986  (Pub.  L.  99-570, 
section  501(j)),  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA),  announces 
the  establishment,  effective  April  24, 
1987  of  the  following  committee: 

Small  Business  Research  Review 
Committee,  NIMH. 

The  duration  of  this  committee  is 
continuing  unless  formally  determined 
by  the  Administrator,  ADAMHA,  that 
termination  would  be  in  the  best  public 
interest. 


Dated:  March  31. 1987. 
Donald  Ian  Macdonald,  M.D., 

Administrator.  Alcohol.  Drug  Abuse,  and 

Mental  Health  .'Kdministrotion. 

|FR  Doc.  87-7491  Filed  4-3-87;  8:45  am) 

BILLIIKS  CODE  4160-20-M 

Food  and  Drug  Administration 

(Docket  No.  87M-0077I 

Biophysic  Medical,  Inc.;  Premarket 
Approval  of  Biophysic  Picotas*^ 
ND:YAG  Ophthalmic  Laser 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Biophysic 
Medical,  Inc.,  Pleasant  Hill.  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Biophysic  Picolas®'  Nd:YAG  Ophthalmic 
Laser.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  May  6, 1987. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  J.  Phillips.  Center  for  Devices  and 
Radiological  Health  {HFZ-460).  Food 
and  Drug  Administration.  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910,  301-427- 
8221, 

SUPPLEMENTARY  INFORMATION:  On 

August  11. 1986,  Biophysic  Medical.  Inc., 
Pleasant  Hill,  CA  92708.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Biophysic  Picolas* 

NdrYAG  Ophthalmic  Laser.  The 
Biophysic  Picolas*^'  Nd:YAG  Ophthalmic 
Laser  is  a  neodymiumyttrium-alumJnum- 

garnet  (Nd.YAG  ophthalmic  laser  that  is 
indicated  for  discission  of  the  posterior 
capsule  of  the  eye  (posterior 
capsulotomy)  and  discission  of  pupillary 
membranes  (pupillary  membranectomy)  in 
aphakic  and  pseudophakic  eyes. 

On  October  20, 1986.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
February  17. 1987.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
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from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Philip  ).  Phillips  (HFZ- 
460).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application,  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  6. 1987.  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 


Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  March  25,  1987. 

)ohn  C.  Villforth. 

Director.  Center  for  Devices  and  Radiological 
Health 

|FR  Doc.  87-7512  Filed  4-.1-87:  8:45  am] 

BILLING  CODE  4160-01-M 


I  Docket  No.  S7M-O076I 

Trinf»edyne,  Inc.;  Premarket  Approval 
of  the  Laserprobe-PLR™  Flex  and 
Laserprobe-PLRT'"  Plus  Catheters  and 
Optllase^"  Model  900  Contact  Laser 
Model 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Trimedyne.  Inc..  Santa  Ana,  CA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
Luserprobe-PLR^^  Flex  and  Laserprobe- 
PLR™  Plus  Catheters  and  Optilase™ 
Model  900  Contact  Laser  System.  After 
reviewing  the  recommendation  of  the 
Circulator}'  System  Devices  Panel. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  May  6,  1987. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lynne  A.  Reamer,  Center  for  Devices 
and  Radiological  Health  (HFZ^SO). 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 

301-127-7559. 

SUPPLEMENTARY  INFORMATION:  On 

September  2, 1986,  Trimedyne,  Inc., 
Santa  Ana,  CA  92705,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Laserprobe-PLR''^"  Flex 
and  Laserprobe-PLR^^  Plus  Catheters 
and  Optilase™  Model  900  Contact  Laser 
System.  The  catheter  and  laser  are 
indicated  via  percutaneous  use  or 
surgical  cutdown  under  fluorscopic 
guidance  as  an  adjunct  to  routine 
peripheral  balloon  dilatation  techniques 
for  the  treatment  of  occlusive  peripheral 
artery  disease  in  male  and  female  adult 
patients.  Specifically,  use  of  this  device 
is  recommended  principally  for,  but  is 
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iiDi  iimiiL'U  lu.  cases  uiiiiLuii  or 
impossible  to  treat  with  balloon 
angioplasty.  The  device  is  not  indicated 
for  use  in  cases  where  success  of 
reestablishment  of  flow  could 
reasonably  be  expected  with  the  use  of 
routine  angioplasty  techniques. 

On  January  16, 1987,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
February  27,  1987.  CDRM  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (  address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Lynne  A.  Reamer  (HFZ- 
450),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  indentify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  6, 1987,  file  with  the  Dockets 
Management  Branch  (address  above) 


two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
bracket^  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  pjn.,  Monday  through  Friday. 

This  iotice  is  issued  under  the  Federal 
Food,  I>ug.  and  Cosmetic  Act  (sees. 
515(d),  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  ^e(d).  360j(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.5D). 

Dated:  March  25.  1987. 
|ohn  C.  Villforth. 

Directoi\  Center  for  Devices  and  Radiological 
Health.  ] 
[FR  DocJ  87-7511  Filed  4-3-67:  8:45  am) 

BILLING  CODE  41M-01-M 

Healtti  Care  Financing  Administration 

IIOA-008-NI 

Task  Force  on  Teclinology-Dependent 
Ctiildren;  Meeting 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  public  meeting. 

summary:  In  accordance  with  section 
10(a)(2j  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63),  this 
notice  announces  a  meeting  of  the  Task 
Force  qn  Technology-Dependent 
Childran. 

DATE:  The  meeting  will  be  held  on  May 
6,  1987  from  8:30  a.m.  to  5:00  p.m..  and 
on  May  7. 1987  from  8:30  a.m.  to  2:30 
p.m.,  e.$.t.  The  meeting  will  be  open  to 
the  public. 

ADDRESS:  The  meeting  will  be  held  in 
the  Quality  Inn,  Pentagon  City,  300 
Army-Navy  Drive,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Piciens,  Executive  Director. 
Department  of  Health  and  Human 
Services.  Room  4414  HHS  North 
Building.  330  Independence  Avenue, 
SW.,  Washington.  DC  20201,  (202)  245- 
0070. 
SUPPLBMENTARY  INFORMATION: 

Purpose 

The  Task  Force  on  Technology- 
Dependent  Children,  established  under 
section  9520  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272),  will  investigate 
alternatives  to  institutional  care  for 
technojlogy-dependent  children. 


Technology-dependent  children  are 
those  with  chronic  conditions  requiring 
continuing  use  of  medical  technology. 

The  Task  Force  must  report  to  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator  of  the 
Health  Care  Financing  Administration 
(HCFA),  and  to  the  Congress  concerning 
alternatives  to  institutional  care  for 
technology-dependent  children.  The 
Task  Force  must  develop 
recommendations  designed  to: 

(1)  Identify  barriers  that  prevent  the 
provision  of  appropriate  care  in  a  home 
or  community  setting  to  meet  the  special 
needs  of  technology  dependent  children: 
and 

(2)  Recommend  changes  in  the 
provision  and  financing  of  health  care  in 
private  and  public  health  care  programs 
(including  appropriate  joint  public 
private  initiatives)  so  as  to  provide 
home  and  community-based  alternatives 
to  the  institutionalization  of  technology- 
dependent  children. 

The  Task  Force  will  address  fully  the 
two  specified  goals  before  it  addresses 
any  other  questions.  To  the  extent  that 
time  and  resources  permit,  the  Task 
Force  may  develop  recommendations 
that  would  address  additional  concerns 
regarding  technology-dependent 
children.  The  Task  Force 
recommendations  are  intended  to  be 
used  only  at  the  option  of  the 
Department  of  Health  and  Human 
Services  and  the  Congress. 

Agenda       '  • 

Agenda  items  for  the  meeting  will 
include  presentations  from  invited 
experts  of  professional  organizations 
that  impact  on  technology-dependent 
children.  The  Task  Force  is  seeking  to 
identify  barriers,  concerns  and 
recommendations.  Also,  a  Task  Force 
business  meeting  will  be  conducted. 

The  public  is  invited  to  present 
testimony  to  the  Task  Force.  We  request 
those  wishing  to  testify  to  contact  the  i 

Task  Force  by  April  17, 1987. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

(Sec.  10(a)(2|  of  Pub.  L.  92-463.  as  amended  (5 
U.S.C.  App.  I  sec.  1-15)  and  sec.  9520  of  Put). 
L.  99-272  (421U.S.C.  1396a  note):  45  CFR  Part 
11) 

Dated:  Makh  18. 1987.  I 

William  L.  Rpper. 

Administrator.  Health  Care  Financing 
Administration. 
jFR  Doc.  87-7494  Filed  4-3-87:  8:45  amj  ' 

BILUNG  CODE  4120-01-M  i        | 
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IBERC-362-NR] 

Medicare  Program;  Criteria  for 
Medicare  Coverage  of  Heart 
Transplants 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  HCFA  ruling. 

summary:  This  notice  extends  Medicare 
coverage  to  heart  transplantations  when 
furnished  by  participating  facilities  that 
meet  specific  criteria,  including  patient 
selection  criteria.  We  are  extending 
coverage  to  heart  transplants  based  on 
the  results  of  the  National  Heart 
Transplant  Study  and  our  subsequent 
determination  that  heart  transplants  are 
a  medically  reasonable  and  necessary 
service  when  specific  criteria  are  met. 
Because  the  HCFA  Ruling  HCFAR  80-1 
excluded  heart  transplants  from 
coverage  under  that  Medicare  program, 
we  are  issuing  this  notice  as  a  new 
HCFA  ruling.  It  will  rescind  HCFAR  80- 
1  and  set  forth  the  new  coverage  policy 
for  heart  transplants. 
EFFECTIVE  DATE:  This  notice  is  effective 
on  April  6, 1987,  and  permits,  under 
certain  circumstances,  coverage  of  heart 
transplants  retroactive  to  October  17, 
1986.  which  was  the  date  of  publication 
of  the  proposed  notice.  That  notice  set 
forth,  for  public  comment,  proposed 
criteria  for  coverage  of  heart 
transplants.  Section  VII  of  this  notice 
contains  a  discussion  of  the  effective 
dates  in  detail. 

FOR  FURTHER  INFORMATION,  CONTACT 
Barton  McCann,  M.D.,  (301)  594-9370. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  November  1979,  Medicare  began 
paying  for  heart  transplantation 
procedures  performed  for  Medicare 
beneficiaries  at  Stanford  University 
Medical  Center.  This  was  an  interim 
decision,  based  on  preliminary  findings 
by  the  Public  Health  Service  (PHS) 
regarding  the  safety  and  efficacy  of 
heart  transplants  performed  at  that 
center. 

Upon  review  of  Medicare  coverage  of 
heart  transplants,  we  determined  that 
the  issues  were  much  more  complex 
than  originally  thought  and  that 
adequate  data  did  not  exist  to  resolve 
many  of  them.  Consequently,  the 
Secretary  of  HHS  announced  a  decision 
to  exclude  heart  transplants  from 
Medicare  coverage,  with  the  exception 
of  a  very  few  patients  previously 
selected  for  and  awaiting 
transplantations.  That  decision  was 
announced  )une  12, 1980  by  the 
Secretary  and  published  as  a  notice  of 
HCFA  Ruling  (HCFAR  80-1)  in  the 


Federal  Register  on  August  6. 1980  (45 
FR  52296). 

Accompanying  the  decision  to  exclude 
heart  transplants  from  Medicare 
coverage  was  an  announcement  that 
HCFA,  in  close  cooperation  with  the 
PHS,  would  conduct  a  broad  study  of 
heart  transplants.  On  January  22, 1981. 
we  published  a  notice  in  the  Federal 
Register  (46  FR  7072)  that  described  the 
study  in  detail  and  solicited  applications 
from  hospitals  and  medical  centers 
wishing  to  participate.  We  awarded  the 
contract  for  the  National  Heart 
Transplant  Study  to  the  Battelle  Human 
Affairs  Research  Centers  of  Seattle. 
Washington. 

As  part  of  the  January  1981  notice,  we 
stated  that  when  the  results  of  the  study 
were  analyzed,  we  would  publish  a 
proposed  decision  regarding  Medicare 
coverage  and  would  give  the  public  an 
opportunity  to  comment  on  our  proposal 
before  developing  a  final  policy. 
Subsequently,  on  October  17, 1986,  we 
published  a  notice  in  the  Federal 
Register  (51  FR  37164)  that  proposed 
Medicare  coverage  of  heart  transplants 
when  furnished  by  participating 
facilities  that  meet  special  criteria.  The 
notice  also  provided  a  30-day  public 
comment  period. 

II.  Provisions  of  the  Proposed  Notice 

In  the  proposed  notice,  we  stated  that 
after  analyzing  the  findings  of  the 
Battelle  study  and  consulting  with  PHS. 
we  had  determined  that,  for  Medicare 
coverage  purposes,  heart  transplants  are 
medically  reasonable  and  necessary 
when  performed  in  facilities  that  meet 
certain  criteria.  In  accordance  with  the 
proposal,  facilities  that  wish  to  obtain 
this  coverage  for  their  Medicare  patients 
would  be  required  to  submit  an 
application  and  supply  documentation 
showing  their  initial  and  ongoing 
compliance  with  each  of  the  criteria.  For 
each  facility  for  which  an  application  is 
approved,  we  would  cover  under 
Medicare  Part  A  (Hospital  Insurance) 
and  Part  B  (Supplementary  Medical 
Insurance)  medically  reasonable  and 
necessary  services  associated  with  the 
actual  transplantation  and  surgery 
(including  organ  acquisition),  and  any 
covered  services  needed  as  followup 
care.  We  noted  that  post-transplant  care 
would  not  include  outpatient,  self- 
administrable  immunosuppressive 
drugs,  such  as  cyclosporine,  since 
Medicare  coverage  of  self-administered 
drugs  is  excluded  under  section 
1861(s)(2)  of  the  Social  Security  Act  (the 
Act), 


A.  Criteria  for  Facilities 

We  stated  that  we  would  require 
facilities  to  meet  criteria  relating  to  the 
following  areas: 

•  Patient  selection. 

•  Patient  management. 

•  Commitment. 

•  Facility  plans. 

•  Experience  and  survival  rates. 

•  Maintenance  of  data. 

•  Organ  procurement. 

•  Laboratory  services. 

We  noted  that  the  criteria  we 
proposed  may  need  to  be  updated 
periodically  to  recognize  further 
developments  in  the  technology  and 
procedures  for  heart  transplantations. 
We  stated  that  after  three  years  of 
experience  with  the  use  of  the  criteria, 
we  would  examine  the  appropriateness 
of  continuing  to  use  any  criteria. 

B.  Process  for  Review  and  Approval  of 
Facilities 

Under  the  proposal,  the  approval  of 
facilities  would  be  based  on  a  careful 
review  of  the  materials  submitted 
regarding  their  experience,  survival 
rates  and  expertise,  as  well  as  their 
commitment  to  the  heart  transplant 
program.  We  proposed  to  conduct  the 
review  with  the  aid  and  advice  of  a 
panel  of  non-Federal  experts  in  such 
relevant  fields  as  cardiology, 
cardiovascular  surgery,  organ 
transplantation,  immunosuppression 
and  health  care  resource  utilization.  The 
experts  would  report  to  us  on  their 
findings  with  respect  to  individual 
applications  and  would  provide  the 
basis  for  decisions  as  to  the  approval  or 
disapproval  of  such  applications. 

In  approving  facilities,  we  would 
compare  the  facility's  submission 
against  the  criteria  specified  in  this 
notice.  The  approval  granted  would  be 
for  a  three  year  period.  Extensions  of 
approval  would  require  submission  of  a 
continuation  application  and  would  not 
be  automatic. 

Finally,  we  noted  that,  in  certain 
limited  cases,  exceptions  to  the  strict 
criteria  proposed  might  be  warranted. 
We  invited  comments  on  the  need  for  an 
exceptions  policy  and  the  structure  this 
policy  might  take. 

C.  Application  Procedure 

In  the  proposed  notice,  we  stated  that 
we  would  accept  and  begin  to  review 
applications  from  facilities  that  believe 
they  are  qualified  based  on  the 
proposed  criteria.  However,  we 
specified  that  the  applications  would  be 
approved  only  on  the  basis  of  the 
criteria  to  be  published  in  our  final 
notice.  We  stated  that  to  the  extent  that 
the  proposed  criteria  are  modified  as  a 


10336 


Federal  Register  /  Vol  S2.  No.  65  /  Monday.  April  6.  1987  /  Notices 


result  of  public  comment,  we  would  give 
facilities  that  submitted  applications 
prior  to  the  date  of  the  final  notice  the 
opportunity  to  submit  any  necessary 
revisions  and  additions  to  therr 
applications. 

III.  Discussion  of  Comments 

We  received  158  timely  items  of 
correspondence  in  response  to  the 
proposed  notice.  Of  these.  55  were  from 
transplant  centers.  13  were  from 
professional  associations,  one  was  from 
a  State  governor,  seven  were  from 
members  of  Congress,  three  were  from 
State  and  local  government  agencies,  15 
were  from  individual  health 
professionals.  31  were  from  transplant 
patients,  one  was  from  a  Medicare  Part 
A  intermediary,  three  were  from  heart 
transplant  consortia,  one  was  from  an 
organ  procurement  agency,  and  30  were 
from  private  citizens.  The  comments 
ranged  from  general  support  or 
opposition  to  the  proposed  coverage  of 
heart  transplants  to  very  specific 
questions  or  comments  regarding  the 
proposed  criteria.  With  the  exception  of 
comments  relating  to  the  impact 
analysis,  a  summary  of  the  comments, 
and  our  responses  to  them,  follow.  The 
comments  relating  to  the  impact  are 
addressed  in  the  Impact  Analysis  in 
section  VI  of  this  notice. 

A.  Extension  of  Comment  Period 

Comment-  Several  commenters 
recommended  extending  the  30-day 
comment  period  to  allow  more  extensive 
public  debate  of  the  complex  issues 
involved  in  designating  approved 
facilities  for  Medicare  coverage 
purposes. 

Response:  We  have  not  accepted  this 
comment  because  we  beUeve  that  our 
need  to  publish  a  final  notice  and 
institute  coverage  outweighs  the 
benefits  that  would  be  obtained  by  a 
longer  comment  period.  Also,  our 
criteria  will  be  under  continual  review 
and  we  will  make  any  changes  that 
become  necessary  as  a  result  of  new 
information  and  continued  progress  in 
the  field  of  cardiac  transplantatior^ 

B.  National  Heart  Transplant  Study 

Comment:  One  commenter  suggested 
that  basing  the  guidelines  for 
designation  of  transplant  centers  on 
infonnation  derived  from  the  1384 
National  Heart  Transplant  Study  is  not 
prudent  since  the  data  are  significantly 
outdated. 

Response:  When  we  formulated  the 
criteria,  we  used  the  best  information 
available,  including  informatioD  more 
recent  than  that  presented  in  the 
Natioi^  Heart  Transplant  Study.  The 
proposed  criteria  take  into  consideration 


advances  in  the  cardiac  transplantation 
field  and  reflect  discussions  with 
experts  in  cardiology,  cardiovascular 
surgery,  cardiac  transplantation, 
biostatiatics  and  experts  familiar  with 
the  data  bank  of  the  International 
Society  for  Heart  Transplantation.  We 
realize  that  the  indicators  to  measure 
the  safety  and  efficacy  of  heart 
transplantation  will  continue  to  evolve, 
and  we  are  prepared  to  update  our 
criteria  as  further  developments  in  heart 
transplantation  techrwiogy  occur. 

Comment-  One  commenter  was 
concerned  that  the  six  transplant 
facilities  that  previously  participated  in 
government-sponsored  heart  transplant 
studies  would  receive  favored  status. 

Response:  All  facihties  must  meet 
these  filial  published  criteria.  No 
facilities  have  been  pre-selected.  We 
will  not  know  which  facilities  will 
qualify  until  after  their  applications 
have  been  received  and  reviewed. 

C.  Opposition  to  Coverage  of  Heart 
Transpionts 

Comment  Several  commenters  were 
opposed  to  the  coverage  of  heart 
transplcuits  under  Medicare.  The 
reasons  for  opposition  ranged  from 
concerns  over  the  cost  of  the  procedure 
to  a  concern  that  the  coverage  of  heart 
transplants  discriminates  against  other 
therapies  such  as  whole  body  health 
improvement  programs. 

Response:  We  do  not  find  the 
commenters.  arguments  against 
coverage  persuasive.  Under  Medicare, 
payment  must  be  made  for  services  that 
are  reasonable  and  necessary  amd 
otherwise  covered  under  the  program. 
We  havB  determined  that  when  heart 
transplants  are  performed  by  facilities 
that  meet  the  criteria  we  specify,  such 
servicej  are  medically  reasonable  and 
necessary.  The  discussion  of  Medicare 
coverage  of  other  forms  of  therapy  is 
beyond  the  scope  of  this  notice. 

D.  Other  Coverage  Issues 

Comment-  Several  commenters 
requested  that  the  notice  be  amended  to 

allow  coverage  of  all  types  of 
transplants. 

Response:  We  wish  to  assure  these 
commenters  that  we  are  not  ignoring  the 
issue  of  coverage  of  other  types  of 
transplants  under  Medicare,  even 
though  they  were  not  the  subject  of  this 
notice.  As  part  of  our  continuing  review 
of  Medicare  coverage,  we  are  reviewing 
the  medical  literature  and  research 
availaWe  on  several  other  types  of 
transplants.  If  and  when  such 
transplants  appear  to  be  at  a  point 
where  coverage  under  Medicare  would 
be  feasible,  we  will  consider  covering 
them  at  well.  In  response  to  a  question 


on  Medicare  coverage  of  combined 
heart-lung  transplants,  we  note  that  this 
procedure  is  considered  experimental 
and  therefore  is  not  covered  by 
Medicare,     j 

Comment  Several  commenters  asked 
that  special  rules  be  established  or  that 
mention  be  i»ade  of  the  differences 
between  adult  and  pediatric  heart 
transplants,  expressing  the  concern  that 
adoption  of  the  provisions  of  the  notice 
by  other  third  pwrties  could  adversely 
affect  pediatric  heart  transplant 
programs. 

Response:  We  believe  that  the 
commenters  have  raised  a  valid  concern 
regarding  the  possible  adverse  effects  of 
inappropriate  adoption  of  our  provisions 
by  other  third  parties.  However,  we 
believe  that  making  such  distinctions  in 
this  notice  is  not  appropriate.  We  expect 
that  facilities  jjerforming  pediatric  heart 
transplants  may  well  have  selection 
criteria  that  differ  from  those  used  for 
their  adult  transplant  patients.  There  is 
nothing  in  this  notice  to  prevent  this,  nor 
will  such  differentiation  between 
different  types  of  patients  adversely 
affect  such  a  faciUty's  approval  to  be  a 
heaii  transplant  center. 

Very  few,  if  any,  pediatric  patients  are 
likely  to  qualify  for  coverage  of  a  heart 
transplant  under  Medicare.  However, 
we  add  our  admonition  to  that  of  these 
commenters  that  other  third  parties  who 
may  choose  to  adopt  requirements 
similar  to  those  of  this  notice  for  their 
own  programs  recognize  that  it  applies 
primarily  to  adults,  and  should  be 
modified  or  otherwise  adapted  for 
programs  that  may  involve  children. 

Comment  Several  commenters  asked 
that  artificial  hearts  be  covered  when 
used  as  a  "bridge"  for  a  person  awaiting 
a  donor  heart. 

Response:  We  have  not  accepted  this 
suggestion.  Several  months  ago  we 
published  an  instruction  indicating  that 
artificial  hearts  and  ventricular  assist 
devices  were  not  covered  under 
Medicare,  either  when  used  as  a 
replacement  for  the  individual's  natural 
heart,  or  when  used  as  a  "bridge  to 
transplant."  We  have  not  seen  anything 
since  that  time  that  would  convince  us 
to  change  that  policy.  These  devices 
continue  to  be  considered 
investigational  by  the  Food  and  Drug 
Administration.  We  will,  of  course, 
continue  to  monitor  the  research  in  this 
area  with  a  view  toward  determining 
whether  that  policy  should  be  amended. 

E.  Immunosuppressive  Drugs  , 

Comment  Numerous  commenters 
objected  to  the  lack  of  coverage  of 
immuDosuppresaive  drugs,  despite  the 
explanation  in  the  prt^xised  notice  that 


the  Medicare  statute  did  not  permit 
coverage  of  outpatient  prescription 
drugs  that  can  be  self-administered.  One 
commenter.  aware  of  the  recent 
li.'gislation  described  below,  asked  that 
such  coverage  be  extended  to 
permanently  cover  such  drugs. 

Response:  On  October  21. 1986.  four 
days  after  the  date  of  publication  of  the 
proposed  notice,  legislation  was  enacted 
to  provide  for  the  coverage  of 
immunosuppressive  drugs  under 
Medicare,  beginning  January  1, 1987,  for 
up  to  one  year  following  the  date  of  a 
covered  Medicare  transplant.  Coverage 
fur  immunosuppressive  drugs  was 
contained  in  section  9335(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L.  99-509),  and  amended 
section  1861(s)(2)  of  the  Act. 

We  have  implemented  these  new 
coverage  provisions  through  the 
issuance  of  instructions  to  hospitals, 
carriers,  and  fiscal  intermediaries.  We 
also  are  preparing  a  Notice  of  Proposed 
Rulemaking  to  address  specifically  the 
coverage  of  immunosuppressive  drugs 
for  all  Medicare  covered  transplants. 
We  note  that  we  cannot  change  the 
statutory  provision  to  provide  coverage 
of  immunosuppressive  drugs  for  more 
than  a  year.  That  would  require  a 
further  amendment  to  the  law,  and 
would  have  to  be  made  by  Congress. 

F.  Eligibility 

Comment:  Several  commenfers 
objected  to  the  waiting  period  of  29 
months  between  the  onset  of  a  disability 
and  the  beginning  of  Medicare  coverage 
for  a  disabled  individual  as  being  too 
long. 

Response:  This  requirement  is  based 
on  sections  223(c)(2)  and  226(b)(2)(A)  of 
the  Act,  and  is  not  a  requirement 
adopted  specifically  for  heart  transplant 
recipients.  Under  section  226(b)(2)(A)  of 
the  Act,  a  Social  Security  disability 
beneficiary  must  receive  disability 
insurance  benefits  under  Social  Security 
for  24  months  before  becoming  entitled 
to  Medicare  benefits.  In  addition, 
section  223(c)(2)  of  the  Act  provides  that 
the  beneficiary  must  serve  a  five-month 
waiting  period  from  the  date  of  onset  of 
the  disability  before  cash  benefits  begin. 
While  it  is  true  that  this  statutory 
waiting  period  for  Medicare  coverage  of 
the  disabled  represents  a  disadvantage 
to  an  individual  who  requires  a 
transplant  before  completion  of  the 
waiting  period,  we  would  remind 
commenters  that  the  coverage  of  heart 
transplants  is  an  administrative 
decision,  and  no  statutory  provisions 
regarding  either  coverage  or  eligibility 
have  changed. 

Comment:  One  commenter  suggested 
that  successfully  transplanted  recipients 
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who  return  to  work  should  continue  to 
receive  transplant  related  services 
under  Medicare. 

Response:  Under  provisions  of  the 
Social  Security  Act,  a  beneHciary  who  is 
no  longer  disabled  and  therefore  no 
longer  receiving  disability  benefits  is  no 
longer  entitled  to  receive  benefits  under 
Medicare.  Any  changes  in  these 
provisions  would  have  to  be  legislated 
by  Congress,  and  are  outside  the  scope 
of  our  authority. 

G.  Facility  Criteria 

Comment:  Several  commenters 
objected  to  the  use  of  any  facility 
criteria,  claiming  that  limiting  coverage 
only  to  selected  centers  was  anti- 
competitive and  would  restrain  the 
development  of  such  centers,  to  the 
detriment  of  those  who  require  heart 
transplants. 

Response:  In  the  case  of  heart 
transplants,  we  have  determined  that  in 
carefully  selected  patients,  managed 
according  to  specific  protocols  by 
experienced  medical  teams  at 
institutions  with  a  substantial 
dedication  to  and  experience  with  the 
procedure,  cardiac  transplantation  has 
resulted  in  major  increments  in  life 
expectancy  and  in  improvements  in  the 
quality  of  life.  We  recognize  that  the 
proposed  criteria  for  experience, 
survival  rates,  and  facility  commitment 
are  somewhat  restrictive.  However,  our 
goal  in  requiring  facilities  to  meet 
certain  criteria  is  not  to  restrict 
competition  but  to  maintain  the  quahty 
of  services  required  by  this  complex 
procedure,  provide  coverage  of  the 
benefit  at  facilities  and  under  conditions 
that  have  been  shown  to  be  safe  and 
effective,  and  allow  entry  of  new, 
qualified  providers.  We  believe  this 
approach  is  justified,  particularly  in 
view  of  the  typical  relationship  between 
experience  and  qualify  of  services. 
Facilities  will  continue  to  be  approved 
as  they  come  to  meet  the  facility  criteria. 
There  will  be  neither  a  cut  off  date  for 
receipt  of  applications  nor  a  limit  on  the 
number  of  approved  facilities,  and 
hospitals  that  may  be  considering 
initiating  a  heart  transplant  program 
may  do  so  with  the  clear  understanding 
of  what  criteria  they  will  have  to  meet. 

Comment:  Several  commenters  were 
opposed  to  any  facility  criteria,  arguing 
that  all  hospitals  that  choose  to  do  heart 
transplants  should  be  allowed  to  do  so 
and  be  paid  by  Medicare. 

Response:  We  have  not  accepted  this 
approach.  As  has  been  mentioned 
above,  there  are  good  reasons  for  the 
use  of  specialized  criteria  to  select 
facilities  in  which  heart  transplants  may 
be  performed  safely  and  efficaciously. 
Again,  the  approval  process  will  remain 


open,  and  many  Medicare-approved 
hospitals  that  do  not  now  meet  the 
criteria  may  someday  do  so.  Also,  we 
are  committed  to  conducting  a  full  scale 
reevaluation  of  the  need  for  any  criteria 
after  a  three-year  period. 

Comment:  Several  commenters  stated 
that  the  proposed  notice  established  a 
regrettable  precedent  in  identifying  only 
certain  institutions  as  being  eligible  for 
reimbursement  for  specific  procedures. 
A  concern  was  expressed  that  the 
rationale  would  be  applied 
inappropriately  to  other  services  such  as 
cataract  surgery,  major  joint 
replacements  or  routine  open  heart 
surgery. 

Response:  We  do  not  have  any  plans 
at  present  to  apply  criteria  as  outlined 
for  heart  transplants  to  other  types  of 
surgery.  If  such  plans  were  put  into 
effect,  we  would  do  so  for  reasons  of 
assuring  quality  of  care  and  only  after 
we  provided  the  public  with  an 
opportunity  to  comment. 

Comment:  One  commenter.  opposed 
to  limiting  coverage  of  heart  transplants 
to  facilities  that  meet  certain  criteria, 
suggested  that  it  would  be  appropriate 
for  us  to  develop  guidelines  for  fiscal 
intermediaries,  carriers,  and  Peer 
Review  Organizations  to  utilize  in  their 
individual  coverage  determinations. 

Response:  We  have  not  accepted  this 
suggestion.  We  believe  that  the  most 
appropriate  means  of  assuring  that 
Medicare  beneficiaries  receive  heart 
transplants  under  conditions  that  are 
safe  and  effective  is  to  provide  for 
coverage  only  at  those  facilities  with 
demonstrated  experience  and  success. 

Comment:  Several  commenters 
objected  to  the  use  of  any  criteria  and 
expressed  the  opinion  that  the 
limitations  contained  in  the  proposed 
notice  go  well  beyond  our  authority 
under  the  Social  Security  Act. 

Response:  We  disagree.  Under  section 
1862(a)(1)  of  the  Act,  payment  may  not 
be  made  under  the  Medicare  program 
for  services  that  are  "not  reasonable 
and  necessary  for  the  diagnosis  or 
treatment  of  illness  or  injury."  This 
provision  prohibits  payment  for  services 
that  are  not  recognized  as  effective  and 
proven  treatment  for  a  given  medical 
condition  and  that  are  experimental  or 
investigational  in  nature.  In  the  case  of 
heart  transplants,  we  have  determined 
that  in  carefully  selected  patients, 
managed  according  to  specific  protocols 
by  experienced  medical  teams  at 
institutions  with  a  substantial 
dedication  to  and  experience  with  the 
procedure,  cardiac  transplantation  has 
resulted  in  major  increments  in  life 
expectancy  and  in  improvements  in  the 
quality  of  life.  Such  practice  has  become 
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widely  accepted  by  the  medical 
profession.  Thus,  cardiac 
transplantation  under  such 
circumstances,  and  only  under  such 
circumstances,  is  safe,  effective  and 
widely  accepted;  that  is,  reasonable  and 
necessary. 

Comment:  One  commenler 
recommended  that  we  make  the 
principles  of  the  proposed  notice  a  part 
of  the  ho.spitat  conditions  of 
participation  rather  than  a  coverage 
notice  so  that  our  staff  and  the  expert 
panel  would  not  be  bogged  down  in  a 
burdensome  review  process. 

Response:  We  have  not  accepted  this 
recommendation  because  to  do  so 
would  be  inconsistent  with  our 
determination  that  heart  transplants  can 
be  considered  reasonable  and  necessary 
only  when  performed  in  qualified 
facilities  that  meet  certain  criteria. 
Further,  we  believe  thai  the  conditions 
of  participation  procedures  are  too 
cumbersome  for  such  a  narrow  purpose 
coverage  decision. 

Comment:  Several  commenters 
suggested  that  we  expand  our  facility 
guidelines  to  include  additional  criteria. 
For  example,  it  was  recommended  that 
we  require  the  availability  of  a 
neurologist  for  establishing  criteria  for 
brain  death  and  that  the  facility  be  a  full 
service  tertiary  care  center. 

Response:  We  do  not  agree  with  these 
suggestions.  We  believe  our  guidelines 
are  sufficient  to  initiate  the  heart 
transplant  program.  Any  revisions  that 
may  be  necessary  in  the  future  will  be 
made  at  that  time. 

Comment:  One  commenter  stated  that, 
with  the  exception  of  experience  and 
survival  rates,  the  criteria  are  unduly 
broad  and  general,  and  lack  objectivity. 
A  concern  was  expressed  that  this  lack 
of  specificity  and  objectivity  would 
result  in  an  unjustified  denial  of 
approval. 

Response:  We  disagree  that  our  lack 
of  specificity  will  result  in  unjustified 
denials.  We  expect  applicant  facilities 
to  submit  all  relevant  information  about 
their  program  that  they  believe 
demonstrates  their  capabilities  to 
provide  safe  and  effective  heart 
transplants.  Details  of  criteria,  such  as 
patient  protocols,  are  not  provided 
because  we  recognize  that  there  are 
acceptable  variations  in  practice  in 
different  regions  of  the  country. 

Comment:  One  commenter  suggested 
that  the  criteria  for  transplant  facilities 
be  reviewed  annually  and  asked  if  there 
were  any  "hidden"  criteria  that  already 
exist  or  that  will  be  designated  later. 

Response:  We  will  review  continually 
the  transplant  facility  criteria  and 
publish  any  revisions  or  changes  that 
we  find  necessary.  There  are  no 


"hidden"  criteria.  At  this  lime  we  cannot 
predict  what  changes  may  be  made  in 
the  criteria,  but  the  public  should 
understand  that  whenever  necessary 
changes  are  identified,  they  will  be 
published  in  the  Federal  Register  and  an 
opportunity  will  be  given  for  public 
comment. 

Comment:  One  commenter  suggested 
that  a  graduate  medical  education 
(GME)  program  be  in  place  or  that  a 
university  affiliation  be  maintained 
before  a  facility  could  become  an 
approved  transplant  center. 

Response:  We  disagree  with  this 
suggestion.  Although  most  centers  that 
qualify  probably  will  have  a  GME 
program,  we  do  not  believe  it  is 
essential  to  a  center  that  meets  all  the 
facility  a-iteria.  Further,  we  do  not  wish 
to  restrict  the  technology  of  heart 
transplantation  to  academic  institutions. 

//.  Exceptions  to  Facility  Criteria 

Comment:  In  the  proposed  notice,  we 
indicated  that  in  certain  limited  cases, 
exceptions  to  the  strict  criteria  might  be 
warranted.  We  invited  comments  on  the 
need  for  an  exceptions  policy  and  the 
structure  such  a  policy  might  take.  The 
majority  of  the  comments  recommended 
exceptions  for  centers  which  did  not 
meet  the  experience  criteria  but  which 
were  geographically  distant  from  other 
centers,  were  members  of  a  consortium, 
had  significant  experience  in  other 
organ  transplants,  or  had  higher  survival 
rates  over  a  period  of  time  less  than  two 
years.  Many  of  the  commenters 
recommended  provisional  approval  with 
close  monitoring  of  those  centers  that 
lacked  the  required  experience  but  met 
the  other  criteria.  Several  commenters 
recommended  incorporating  greater 
flexibility  into  the  criteria,  thereby 
removing  the  need  for  an  exceptions 
process.  One  commenter  expressed 
opposition  to  the  incorporation  of  formal 
comprehensive  guidelines  into  an 
exceptions  process  and  recommended 
the  granting  of  exceptions  based  on 
merit.  Several  others  recommended  that 
the  exceptions  process  rely  on  critical 
assessments  by  the  expert  review  panel 
to  identify  institutions  that  can 
demonstrate  their  ability  to  provide 
satisfactory  care  to  heart  transplant 
patients.  It  was  pointed  out  that  it  would 
be  difficult  to  anticipate  or  articulate  in 
the  final  notice  all  of  the  alternatives 
that  mi^t  provide  reasonable  assurance 
that  a  facility  may  offer  safe  and 
effective  heart  transplants.  It  was 
proposed  that  we  rely  on  the  panel  of 
experts  to  recommend  exceptions  to  the 
specific  criteria  rather  than  attempt  to 
describe  all  of  the  acceptable  variations. 
One  commenter  recommended  that  no 
exceptions  should  be  made  until  the 


criteria  had  been  in  place  for  18  months. 
Finally,  one  commenter  recorrunended 
that  exceptions  be  granted  for  patients 
in  life  or  death  situations  who  are 
transplanted  in  non-approved  facilities. 

Response:  On  the  basis  of  the 
comments  received,  we  believe  that 
there  will  be  b  need  to  make  some 
limited  exceptions  to  the  facility  criteria 
if  there  is  justification.  Further,  we 
believe  that.  In  each  case  in  which  an 
exception  to  one  or  more  criteria  is 
justified,  we  must  ensure  that  our 
objectives  of  ensuring  safety  and 
efficacy  are  met.  We  agree  with  the 
commenters  who  recommended  that  we 
rely  on  the  professional  expertise  and 
judgment  of  the  expert  panel  in 
determining  whether  heart  transplants 
may  be  performed  safely  and  effectively 
in  a  given  facility.  However,  as  we  have 
explained  in  response  to  the  comments 
regarding  the  functions  of  the  panel  (see 
section  Ill.U.  of  this  notice),  we  intend  to 
solicit  individual  expert  consultants. 
Since  we  have  decided  to  use  the  advice 
of  consultants  in  making  exceptions,  we 
have  not  developed  specific  alternative 
criteria  for  facilities  that  do  not  meet  all 
the  criteria.  The  exceptions  will  be 
limited  to  specific  cases  which,  taking 
into  consideration  the  consultants' 
professional  judgments,  would  not 
compromise  the  use  of  facility  criteria  as 
a  measure  of  the  facility's  commitment 
and  quality  of  care.  All  decisions 
regarding  approval  or  disapproval  will 
be  made  by  die  Administrator  of  HCFA 
after  considering  the  findings  and 
recommendations  of  the  consultants. 

Further,  we  have  identified  those 
circumstances  for  which  exceptions  may 
not  be  made.  Specifically,  facilities 
whose  transplant  programs  have  been  in 
existence  for  less  than  two  years  will 
not  be  approved.  Geographic 
considerations  will  not  be  taken  into 
account.  Applications  from  consortia 
will  not  be  approved.  The  basis  of  our 
decision  to  restrict  exceptions  for  these 
three  circumstances  is  described  in  our 
analysis  of  the  comments  we  received 
on  each  of  those  subjects. 

We  have  rejected  the 
recommendations  we  received  to  grant 
conditional  approvals  to  facilities  that 
do  not  meet  the  required  experience 
criteria.  Such  approvals  are  not 
consistent  with  the  intent  of  the  criteria, 
which  is  to  ensure  that  Medicare 
beneficiaries  in  need  of  heart 
transplants  receive  them  only  in 
facilities  with  substantial  dedication  to 
and  experience  with  the  procedure. 
While  we  agree  that  significant 
experience  in  other  organ  transplants  is 
of  value  and  should  be  taken  into 
account  in  the  review  of  a  facility's 
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application,  we  do  not  believe  that  other 
organ  transplants  are  sufficiently 
analogous  to  heart  transplants  to  permit 
an  exception  to  the  criteria  based  on  the 
substitution  of  that  experience  for  the 
required  experience  in  heart  tranplants. 
Finally,  no  exceptions  will  be  granted 
for  patients  in  "life  or  death"  situations 
who  are  transplanted  in  non-approved 
centers.  In  view  of  the  fact  that  any 
patient  in  need  of  a  heart  transplant 
could  be  considered  to  be  in  a  "life  or 
death"  situation,  the  granting  of 
exceptions  on  this  basis  would 
undermine  our  determination  that  heart 
transplants  can  be  considered 
reasonable  and  necessary  only  when 
provided  in  certain  qualified  facilities. 
Our  determination  took  into  account  the 
fact  that,  in  spite  of  the  very  poor 
prognosis  and  often  grave  clinical 
condition  of  potential  heart  transplant 
recipients,  the  onset  and  progression  of 
the  underlying  heart  disease  is  rarely,  if 
ever,  so  rapid  that  there  is  insufficient 
time  for  a  referral  to  and,  if  needed,  a 
transplant  by  an  approved  facility  with 
extensive  experience  and  demonstrated 
successful  outcomes. 

Comment:  Two  commenters  suggested 
that  Medicare  risk  contractors  be 
excepted  from  a  requirement  that  the 
heart  transplants  provided  for  their 
enrollees  be  performed  in  Medicare 
approved  transplant  facilities. 

Response:  Under  the  provisions  of 
section  1876  of  the  Act,  an  organization 
with  a  risk  contract  (for  example,  a 
health  maintenance  organization  or 
competitive  medical  plan)  must  provide 
all  covered  Medicare  services  to  its 
enrollees.  This  will  include  a  heart 
transplant  for  any  enrollee  in  need  of 
this  complex  procedure.  Although  there 
is  no  general  prohibition  against  risk 
organizations  providing  noncovered 
services  to  Medicare  beneficiaries,  we 
believe  that  the  circumstances  present 
here  would  ordinarily  preclude  a  risk 
organization  from  furnishing  a  heart 
transplant  to  an  enrollee  in  other  than  a 
Medicare  approved  facility.  Section 
1876(i)(6)  of  the  Act  provides  that  any 
risk  organization  that  fails  substantially 
to  provide  medically  necessary  services 
covered  by  Medicare  is  subject  to  a  civil 
money  penalty  if  that  failure  has 
adversely  affected  or  has  a  substantial 
likelihood  of  adversely  affecting  the 
beneficiary.  In  our  view,  a  risk 
organization  that  substituted  a 
noncovered  heart  transplant  for  a  heart 
transplant  in  a  Medicare  approved 
facility  could  be  found  to  violate  this 
provision  in  light  of  the  greater 
assurance  of  favorable  outcome 
available  in  the  Medicare  approved 
facility.  This  conclusion  is  not 


necessarily  affected  by  the  patient's 
consent  to  the  substitution  of 
noncovered  services,  since  it  is  unlikely 
that  the  beneficiary  would  fully 
understand  the  implications  of  the 
substitution.  When  the  risk  organization 
uses  a  facility  approved  by  Medicare,  it 
may  agree  with  the  facility  as  to  the 
amount  of  the  charges,  or  it  may  ask 
Medicare  to  pay  the  facility  the  DRG 
payment  plus  pass  throughs  under 
section  1876(g)(4)  of  the  Act,  for  which 
the  organization  would  then  be  liable  to 
Medicare. 

Comment:  One  commenter,  while 
agreeing  with  the  proposed  experience 
and  survival  rates  outlined  in  the 
proposed  notice,  raised  the  issue  of 
whether  some  different  rates  should  be 
applied  to  facilities  engaged  in  clinical 
research  on  patients  who  fall  outside  the 
patient  selection  guidelines  (for 
example,  those  over  age  60).  The 
commenter  pointed  out  that  such 
research  is  necessary  to  extend  the 
coverage  of  heart  transplants  to  those 
who  are  not  currently  acceptable 
candidates  for  such  surgery.  One 
commenter  recommended  that  facilities 
be  allowed  some  limited  flexibility  in 
applying  their  patient  selection  criteria. 
One  other  commenter  questioned 
whether  the  patient  selection  criteria 
applied  to  all  patients  and  pointed  out 
that  this  issue  has  significant 
implications  for  the  ability  of  transplant 
centers  to  engage  in  innovation  and 
experimentation. 

Response:  These  comments  raise  an 
important  issue  that  requires  some 
elaboration  and  explanation.  It  is  not 
our  intent  to  limit  the  ability  of 
transplant  facilities  to  engage  in 
innovation  and  experimentation.  All 
patients  undergoing  heart 
transplantation  at  the  facility  must  enter 
into  the  statistics  reported,  but  if  the 
applicant  facility  judges  that  research 
has  adversely  affected  the  survival 
experience,  it  should  so  explain  in 
sufficient  detail  that  the  expert 
consultants  can  take  it  into  account.  We 
recognize  that  some  transplant  facilities 
are  actively  engaged  in  clinical  research; 
for  example,  the  evaluation  of  the 
transplantation  of  lungs  in  combination 
with  the  transplantation  of  a  heart.  This 
procedure  is  considered  investigational 
and  is  not  covered  by  Medicare.  The 
clinical  indications  for  this  procedure 
should  be  governed  by  the  facility's 
research  protocol  and  are  likely  to  differ 
from  the  facility's  heart  transplant 
patient  selection  criteria.  Under  these 
circumstances,  the  patient  selection 
criteria  called  for  by  our  notice  would 
not  apply  to  all  patients  of  the  facility 
and  should  not  be  viewed  as  a 


restriction  on  a  facility's  ability  to 
engage  in  clinical  research.  However,  for 
circumstances  other  than  clinical 
research  we  expect  that  the  patient 
selection  criteria  will  be  applied 
uniformly  across  all  Medicare  and  non- 
Medicare  patients. 

The  suggestion  to  allow  facilities 
some  flexibility  in  the  application  of 
their  own  patient  selection  criteria 
relates  to  the  proposed  facility  criterion 
at  II.A.3(c)(8)(B),  which  states  that  the 
facility  is  responsible  for  the  ethical  and 
medical  considerations  involved  in  the 
patient  selection  process  and  the 
application  of  patient  selection  criteria. 
We  believe  that  it  would  be 
inappropriate  to  transplant  any  patient 
who  does  not  meet  the  facility's 
selection  criteria  without  review  by  the 
facility's  institutional  review  board  or  a 
comparable  body  responsible  for 
considering  in  a  comprehensive, 
deliberate,  and  documented  manner  the 
unique  circumstances  of  a  given  case. 
With  the  approval,  of  such  a  body, 
minor  departures  from  the  established 
criteria  might  be  allowed.  In  the  absence 
of  this  approval  failure  to  adhere  to  the 
facility's  patient  selection  criteria  will 
result  in  the  transplant  not  being 
covered. 

This  notice  delineates  those 
conditions  under  which  heart 
transplants  may  be  covered  by  the 
Medicare  program.  Generally,  heart 
transplants  that  are  performed  in 
settings  or  under  circumstances  not  in 
conformance  with  standard  Medicare 
rules  of  coverage  and  payment  or  with 
the  provisions  of  this  notice  will  not  be 
covered.  This  would  include  not  only 
heart  transplants  performed  in  facilities 
that  were  not  approved  as  Medicare 
heart  transplant  centers,  but  also  might 
include  heart  transplants  performed  on 
patients  who  did  not  meet  an  approved 
facility's  patient  selection  criteria  or 
who  were  transplanted  under  a  research 
protocol. 

/.  Patient  Selection  Criteria 

Comment  We  received  numerous 
comments  on  the  proposed  guidelines 
for  patient  selection  criteria.  Two 
commenters  felt  that  the  guidelines  were 
unnecessary.  One  recommended  that  we 
include  a  positive  definition  of  those 
patients  for  whom  heart  transplants  are 
indicated  so  that  unnecessary 
transplants  at  an  early  stage  of  disease 
would  be  avoided.  One  commenter 
stated  that  the  criteria  were  slanted  so 
that  only  extremely  low  risk  patients 
would  qualify.  Several  commenters  felt 
that  some  of  the  listed  adverse  factors 
were  not  in  keeping  with  current 
standards.  For  example,  many  felt  that 
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the  age  guideline  was  restrictive  and 
should  be  raised.  One  commenter 
recommended  that  we  clarify  our  policy 
to  indicate  that  an  individual  may  be  a 
candidate  for  a  heart  transplant  even 
though  he  or  she  fails  to  meet  all  of  the 
elements  in  the  patient  selection  criteria. 
Response:  We  have  not  amended  this 
section,  since  these  are  only  guidelines 
for  facilities  to  indicate  the  type  of 
factors  or  areas  we  would  like  to  see 
addressed  in  their  patient  selection 
criteria.  As  we  stated  in  the  proposal, 
the  patient  selection  criteria  are  the 
responsibility  of  the  heart  transplant 
facility.  We  expect  that  different 
facilities  will  have  differing  patient 
selection  criteria.  We  will  be  relying  on 
the  expert  consultants  to  identify,  during 
the  review  of  a  given  facility,  any 
criteria  that,  in  their  judgments,  are  not 
consistent  with  current  medical  practice. 

Because  it  is  not  our  intent  to  dictate 
the  practice  of  medicine,  we  purposely 
avoided  a  list  of  absolute  indications 
and  contraindications  for  heart 
transplantation.  However,  we  believe 
that  the  guidelines  are  reasonable  and 
expect  to  disapprove  any  facility  whose 
patient  selection  criteria  depart  so 
significantly  from  the  guidelines  that  the 
performance  of  heart  transplants  in 
accordance  with  those  criteria  could  not 
be  considered  medically  reasonable  and 
necessary  on  the  basis  of  currently 
available  knowledge.  For  example,  we 
believe  that  an  individual  who  fails  to 
meet  all  the  criteria  would  not  be  a 
suitable  transplant  candidate.  Our 
rationale  for  rejecting  a  facility  that 
proposes  to  accept  patients  who  are  far 
outside  our  guidelines  is  twofold.  First, 
the  use  of  significantly  less  restrictive 
criteria  could  place  Medicare 
beneficiaries  unnecessarily  at  risk. 
Second,  the  use  of  criteria  that  would 
permit  the  transplantation  of  patients 
with  only  a  small  likelihood  of  survival 
could  lead  to  circumstances  in  which  a 
scarce  resource  would  be  wasted.  While 
we  have  not  identified  the  specific 
indications  for  a  transplant,  we  believe 
that  unnecessary  transplants  will  be 
avoided  since  our  guidelines  indicate 
that  patients  must  have  a  very  poor 
prognosis  and  all  other  therapies  must 
have  been  tried  or  considered. 

Comment:  One  commenter  suggested 
that  we  develop  a  standardized, 
quantifiable  method  for  determining 
physiologic  age. 

Response:  We  do  not  intend  to 
develop  any  methods  for  determining 
physiologic  age.  The  patient's  physician 
is  responsible  for  making  this 
determination  and  for  determining 
whether  the  patient  is  a  candidate  for 
transplantation  based  on  a  particular 
facility's  patient  selection  criteria,  which 


will  folbw  the  guidelines  outlined  in 
section  V,  of  this  notice. 

Comment:  One  commenter  proposed 
that  obtaining  a  transplant  patient's 
informed  consent  be  added  as  one  of  the 
patient  selection  criteria. 

Response:  We  believe  that  this  would 
be  unnecessary.  Obtaining  a  patient's 
informed  consent  is  an  accepted 
standard  of  practice  before  performing 
any  type  of  surgery.  We  expect  this  to 
be  a  standard  procedure  at  any 
approved  facility. 

/.  Patiept  Management 

Comment:  One  commenter 
recommended  that  the  first  three  months 
of  postoperative  care  should  be 
provided  only  in  a  designated  center. 

Response:  We  do  not  agree  with  this 
suggestion.  We  are  not  placing  a  specific 
time  limit  on  how  long  a  transplant 
recipient  must  remain  in  the  designated 
facility.  Under  the  final  facility  criteria 
(at  V.A.2.C.),  we  require  that  the 
transplant  facility  maintain  liaison  with 
the  patient's  attending  physician  when 
the  patient  returns  home  or  is 
transferred  to  another  facility  after 
discharge  from  the  designated 
transplant  facility. 

K.  Transplant  Team  Expertise 

Comment:  Several  commenters 
suggested  that  the  experience  of  the 
transplant  team,  rather  than  the 
experience  of  the  facility,  be  used  to 
determine  a  hospital's  fitness  as  a  heart 
transplant  center. 

Response:  While  we  understand  and 
appreciate  the  concern  that  is  evidenced 
by  these  questions  and  comments,  we 
have  not  been  persuaded  to  change  our 
position  that  the  facility,  not  the  team,  is 
the  proper  repository  for  experience  and 
survivail  rates.  The  suggestion  to  base 
experience  on  the  team  rather  than  the 
facility  also  relates  to  the  issue  of 
approval  of  the  type  of  consortium  that 
is  designed  to  share  a  single  transplant 
team  that  rotates  among  the  member 
hospitals. 

Our  position  is  based  upon  several 
considerations.  First,  we  believe  we 
must  deal  with  hospitals  individually, 
and  that  it  is  inappropriate  to  apply  the 
experience  of  one  hospital's  team  to 
another  hospital  that  lacks  experience 
but  acquires  the  services  of  that  team. 
Neithef  can  we  average  or  group  the 
experience  of  several  hospitals  when 
reviewing  their  applications.  Second, 
while  iniportant,  more  than  just  a 
successful  heart  transplant  team  seems 
to  contribute  to  the  development  of  good 
experience  and  survival  rates.  The 
facility  criteria  measure  a  number  of 
factors  beyond  the  qualifications  of  the 
transplant  team  in  determining  the 


overall  commitment  of  the  facility  to  a 
successful  transplant  program.  Finally, 
the  use  of  criteria,  including  the 
relatively  long-term  survival  rate,  are 
predicated  on  the  need  to  measure  a 
facility's  long  range  commitment  to  a 
heart  transplant  program.  To  allow  the 
experience  of  an  individual  or  group  of 
individuals  to  substitute  for  that 
institutional  commitment  would  call  into 
question  the  entire  rationale  for  the 
facility  criteria  we  have  proposed. 
Although  the  loss  of  key  members  of  the 
transplant  team  will  require  a  review  by 
HCFA  to  assure  that  the  facility 
continues  to  meet  the  criteria,  their 
acquisition  by  another  facility  should 
not,  in  our  view,  entitle  that  other 
facility  to  obtain  the  first  facility's  hard- 
won  experience  and  success. 

Comment:  One  commenter  claimed 
that  our  proposed  facility  criteria  failed 
to  recognize  the  role  of  the  organized 
medical  staff. 

Response:  We  disagree  with  this 
comment.  The  term  facility  includes  the 
medical  staff.  In  addition  to  the 
responsibilities  of  the  medical  staff 
outlined  in  the  proposed  notice  at 
lI.A.3.b.,  we  fully  expect  the  medical 
staff  to  be  primarily  responsible  for  the 
development  of  the  patient  selection 
criteria  and  the  patient  management 
protocols  and  to  be  intimately  involved 
in  all  other  aspects  of  the  heart 
transplant  program. 

Comment-  One  commenter  stated 
there  are  no  specific  criteria  that  the 
transplant  surgeon  must  meet.  Another 
recommended  that  experienced 
personnel  whose  transplantation 
competence  is  well  established  should      , 
be  considered  qualified. 

Response:  The  proposed  criteria  at 
II.A.3.b.,  concerning  a  facility's 
commitment  of  resources  and  planning, 
requires  board  certification  or  eligibility 
in  the  physician  s  respective  medical  or 
surgical  field.  We  have,  however, 
modified  the  criteria  to  allow  the 
substitution  of  relevant  experience  for 
board  certification  or  eligibility. 

L.  Expertise  and  Commitment  to 
Cardiovascular  Medical  and  Surgical 
Program      < 

Comment:  Several  commenters 
suggested  dhanging  the  number  of 
cardiac  catheterizations  and  coronary) 
arteriograms  (500)  or  the  number  of  open 
heart  surgical  procedures  (250) 
performed  annually,  which  were 
included  in  the  proposal  under  criteria 
lI.A.3.b.(2).  which  addresses  the 
facility's  expertise  and  commitment  to 
an  active  cardiovascular  medical  and 
surgical  program. 


Response:  We  believe  this  criterion  is 
important,  but  the  number  of  procedures 
are  only  general  indicators  of 
experience,  not  absolute  standards  that 
must  be  met  for  Medicare  approval.  The 
expert  consultants  will  carefully  weigh 
all  factors  and  apply  reasonable 
standards  when  reviewing  a  facility's 
application.  Therefore,  we  have  made 
no  change  to  the  criteria. 

M.  Experience 

Comment:  The  greatest  number  of 
comments  received  dealt  with  the 
criterion  requiring  a  facility  to  have  had 
more  than  two  years  experience 
performing  heart  transplants. 
Specifically,  these  conunenters 
requested  either  the  elimination  of  the 
requirement  that  facilities  had 
performed  at  least  12  transplants  in  the 
period  preceding  the  last  two  years  or 
the  adoption  of  transitional  provisions 
for  facilities  with  two  years  or  less 
experience,  which  would  rely  more  upon 
survival  rates  than  numbers  of 
transplants  performed. 

Response:  While  we  have  not  fully 
accepted  these  comments,  we  believe 
that  it  is  important  to  explain  the  basis 
for  this  requirement  and  why  we  have 
chosen  to  retain  it.  Among  the  criteria 
for  approval,  we  give  considerable 
weight  to  the  criteria  related  to  survival 
rates.  We  are  convinced  that  full  one- 
year  and  full  two-year  survival  statistics 
are  necessary  to  provide  an  adequately 
reliable  measure  of  the  success  of  an 
applicant  facility.  We  sustain  the 
judgement  that  there  must  be  at  least  24 
patients  with  whom  one  full-year  of 
survival  experience  has  taken  place  and 
at  least  12  patients  with  whom  two  full- 
years  of  survival  experience  have  taken 
place.  It  is  for  these  reasons  that  the 
proposed  experience  levels  remain 
unchanged.  We  note  that  in  order  to 
meet  the  experience  criteria,  a  facility 
must  have  performed  at  least  36 
transplants;  that  is,  twelve  or  more 
patients  in  each  of  the  two  preceeding 
12  month  periods  and  twelve  patients 
prior  to  that.  However,  it  is  not  required 
that  the  facility  have  at  least  36  months 
of  experience  since  beyond  the  second 
12  months  period,  a  facility  could 
perform  the  required  twelve  transplants 
over  a  period  of  less  than  12  months. 
Conversely,  these  12  transplants  could 
have  been  performed  over  a  period  of 
more  than  12  months,  but  no  earlier  than 
January  1, 1982. 

We  are  clarifying  that  experience  and 
survival  rates  must  be  presented  on  all 
patients  receiving  cardiac  transplants 
since  January  1. 1982.  and  that  it  is  on 
this  basis  that  experience  and  survival 
are  assessed.  The  applicant  facilities 
will  be  required  to  report  experience 
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and  survial  rates  as  of  a  given  point  in 
time.  That  point  in  time  must  be  within 
90  days  of  the  date  we  receive  the 
application  and  will  be  referred  to  as  the 
fiducial  date.  The  fiducial  date  for 
experience  and  survival  results  must  be 
the  same  and  it  must  be  stated. 

It  is  emphasized  that  the  ruling  does 
not  specify  the  date  by  which  this 
experience  must  be  achieved.  Some 
facilities  that  do  not  currently  meet  the 
requirements  of  experience  will 
undoubtedly  meet  them  in  the  future, 
and  can  apply  at  that  time. 

Consistent  with  the  previous  notice,  a 
facility  that  applies  within  90  days  of 
this  notice  and  is  accepted  may  receive 
retroactive  approval  to  as  early  as 
October  17, 1986,  or  the  date  upon  which 
it  first  met  the  criteria,  whichever 
occurred  later.  A  facility  that  seeks 
retroactive  approval  must  show  that  it 
met  the  experience  and  survival  criteria 
on  the  date  to  which  it  seeks  retroactive 
approval,  as  well  as  show  its  experience 
and  survival  to  the  stated  fiducial  date. 

Comment:  A  commenter  noted  that 
the  criteria  only  recognize  a  facility's 
current  ability  to  provide  heart 
transplants  and  ignore  future 
capabilities  to  provide  this  service. 

Response:  This  observation  is  correct. 
The  criteria  used  to  select  a  transplant 
facility  are  based  on  demonstrated 
experience  and  success  and  do  not  take 
into  account  future  capabilities. 

Comment:  One  commenter  suggested 
allowing  hospitals  with  a  minimum  of 
two  years'  experience  with  over  250 
open  heart  surgical  procedures  per  year 
to  submit  experience  data  for  those 
procedures  in  lieu  of  heart  transplant 
data. 

Response:  We  have  rejected  this 
comment.  Open  heart  surgical 
procedures  are  not  directly  analogous  to 
heart  transplant  procedures,  and  open 
heart  procedures  do  not  demonstrate 
experience  and  success  with  a  clinical 
organ  transplantation  program  involving 
immunosuppressive  techniques. 

A^.  Sun'ival  Rates 

Comment:  Numerous  comments  were 
received  regarding  our  proposed  criteria 
of  one-  and  two-year  actuarial  survival 
rates  of  73  and  65  percent  respectively. 
Many  of  the  commenfers  recommended 
increasing  the  standards  in  view  of 
better  results  obtained  at  certain 
transplant  centers.  Many  others 
expressed  concern  that  the  proposed 
standards  do  not  provide  allowances  for 
facilities  that  are:  (1)  Involved  in  clinical 
research;  (2]  treating  high  risk  patients; 
or  (3)  utilizing  artificial  hearts  or 
ventricular  assist  devices  as  bridges  to 
transplants.  They  contended  that 
adherence  to  the  criteria  would  inhibit 


clinical  progress  and  could  make  it  more 
difficult  for  a  high  risk  patient  to  receive 
a  needed  transplant.  One  commenter 
suggested  the  use  of  actual  rather  than 
actuarial  survival  rates  since  actuarial 
rates  may  be  based  upon  a  number  of 
assumptions  or  statistical  analysis 
methods  that  differ  among  the  reporting 
facilities.  To  reflect  accurately  the  true 
survival  rates  associated  with  the 
procedure  it  was  suggested  that  we 
specify  that  determination  of  survival 
rates  begin  with  the  date  of  the 
transplant. 

Response:  Our  standards  of  73  percent 
one-year  and  65  percent  two-year 
actuarial  survival  rates  are  based  upon 
an  analysis  of  available  survival  data 
and  judgments  about  what  can 
reasonably  be  expected.  We  recognize 
that  several  facilities  have  reported 
considerably  higher  survival  rates 
recently,  but  it  is  premature  to  fix  such 
higher  rates  as  standards  until  it  is  clear 
that  such  rates  can  be  reasonably 
widely  expected.  Others  argue  that  the 
proposed  survival  rates  are  too  high  if 
high  risk  patients  are  to  be  treated.  It  is 
our  judgment  that  patients  meeting  the 
criteria  in  section  V.D.  should  have  at 
least  the  specified  survival  rates.  Thus, 
we  note  both  proponents  of  higher  and 
lower  survival  standards,  and  at  this 
time,  we  reiterate  the  proposed 
standards.  If  further  experience  suggests 
that  these  survival  rate  standards  need 
to  be  changed,  particularly  moved  to 
higher  levels,  the  standards  will  be 
changed  accordingly.  We  will  depend 
heavily  upon  the  advice  of  the  expert 
consultants. 

The  expert  consultants  may  also  take 
into  account  to  the  extent  they  deem 
necessary,  the  consequences  of  clinical 
research  upon  the  survival  data.  The 
utilization  of  artificial  hearts  or 
ventricular  assist  devices  as  bridges-to- 
transplant  certainly  fits  the  category  of 
clinical  research,  and  its  potential 
impact  upon  survival  would  be  handled 
in  this  manner. 

The  comment  that  actual  rather  than 
actuarial  survival  rates  be  specified  has 
not  been  accepted  because  the  actual 
survival  rate  for  a  period  takes  into 
account  only  those  who  were  operated 
upon  before  that  period.  Thus,  the 
experience  with  more  recent  patients, 
whether  it  is  good  or  bad.  does  not  enter 
into  that  calculation.  We  regard  the 
survival  rate  criteria  as  important. 
Because  of  this,  we  also  believe  that  it  is 
important  that  there  be  uniformity  in  the 
method  used  by  hospitals  to  support 
their  survival  rates.  Therefore,  in 
addition  to  requiring  that  ail  facilities 
provide  actual  data  on  survival,  we  also 
are  requiring  that  they  perform  actuarial 
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siausucai  diiaiysus  using  me  Kaplan- 
Meier  technique,  and  we  have 
estabhshed  uniform  definitions  that  are 
necessary  for  comparability  of 
statistical  analyses  of  survival.  In 
deciding  upon  what  approach  should  be 
followed,  we  were  guided  by  accepted 
statistical  conventions.  The  Kaplan- 
Meier  actuarial  procedure  is  a  well 
established  and  sound  procedure  for 
reporting  medical  phenomena. 

In  using  the  Kaplan-Meier  technique, 
facilities  will  be  required  to  provide 
survival  analyses  on  all  patients 
transplanted  since  January  1, 1982.  The 
following  definitions  and  rules  must  be 
used: 

(a)  The  date  of  transplantation  must 
be  the  starting  date  for  calculation  of  the 
survival  rate. 

(b)  For  those  dead,  the  date  of  death  is 
used  if  known.  If  the  date  of  death  is 
unknown,  it  must  be  assumed  as  one 
day  after  the  date  of  the  last  ascertained 
survival. 

(c)  For  those  who  have  been 
ascertained  as  surviving  within  60  days 
before  the  Fiducial  date,  survival  is 
considered  to  be  the  date  of  last 
ascertained  survival,  except  for  patients 
described  in  paragraph  (e)  below. 

(d)  Any  patient  who  is  not  known  to 
be  dead  but  whose  survival  cannot  be 
ascertained  to  a  date  that  is  within  60 
days  of  the  fiducial  date,  must  be 
considered  as  "lost  to  followup"  for  the 
purposes  of  this  analysis. 

(e)  Any  patient  transplanted  between 
61  and  120  days  before  the  fiducial  date 
must  be  considered  as  "lost  to  followup" 
if  he  or  she  is  not  known  to  be  dead  and 
his  or  her  survival  has  not  been 
ascertained  for  at  least  60  days  before 
the  fiducial  date.  Any  patient 
transplanted  within  60  days  before  the 
fiducial  date  must  be  considered  as  "lost 
to  followup"  if  he  or  she  is  not  known  to 
be  dead  and  his  or  her  survival  has  not 
been  ascertained  on  the  fiducial  date. 

(f)  A  facility  must  submit  its  survival 
analyses  using  the  assumption  that  each 
patient  in  the  "lost  to  followup" 
category  specified  in  paragraphs  (d)  and 
(e)  died  one  day  after  the  last  date  of 
ascertained  survival.  However,  a  facility 
may  submit  an  additional  analyses  that 
reflects  each  patient  in  the  "lost  to 
followup"  category  as  alive  at  the  date 
of  the  last  ascertained  survival. 

Because  of  the  importance  of  survival 
data  and  to  provide  maximum 
information  to  the  reviewers,  a  limited 
amount  of  actual  information  on  every 
heart  transplant  performed  at  the 
facility  since  January  1, 1982,  is  required. 
No  patient  may  be  omitted,  but  any 
unique  circumstances  that  the  facility 
believes  should  be  considered  may  be 


described.  Unique  patient  identifiers  are 
not  needed.  The  minimum  data  are: 

1.  Transplant  number 

2.  Age 

3.  Sex 

4.  Date  of  transplant 

5.  Dale  of  most  recent  ascertained 
survival 

6.  Date  of  death 

7.  Category  of  each  patient  (that  is: 
living,  dead,  or  "lost  to  followup" 
according  to  criteria  (d)  or  (e)  above). 

Although  we  are  not  requiring  that 
these  data  be  submitted  in  a  particular 
format,  our  review  will  be  facilitated  if 
the  data  are  submitted  as  follows: 

•  Data  are  tabulated  in  seven 
columns,  with  data  for  each  patient 
appearing  as  one  line  and  listed  in  the 
sequence  of  date  of  transplant. 

•  The  fiducial  date  should  appear  on 
each  page. 

•  The  transplant  numbers  listed  may 
be  existing  heart  transplant  numbers 
used  by  the  applicant  facility.  If  so.  the 
basis  for  any  missing  numbers  should  be 
explained. 

•  The  tabulation  should  include  no 
more  that  these  required  data.  If  more 
data  are  provided,  they  should  be 
through  additional  tables  or 
supplemental  explanation. 

O.  Data  Maintenance 

Comment:  We  received  several 
comments  on  the  proposed  criteria  that 
facilities  must  agree  to  maintain  and. 
when  requested.  Periodically  submit  to 
HCFA  lummary  data,  in  standard 
format.  All  of  the  commenters  supported 
routine  collection  and  analysis  of  data. 
Two  recommended  that  the  data  be 
made  available  to  the  public.  One 
commenter  recommended  against  the 
release  of  any  data  in  raw  form  and  one 
other  offered  assistance  in  the 
acquisition,  analysis  and  presentation  of 
data. 

Response:  We  agree  with  the 
recommendation  to  require  the  routine 
submission  of  data  by  facilities.  We  will 
require*  facilities  to  maintain  summary 
data  in  standard  format  and  to  submit 
that  data  on  an  ongoing  basis.  Facilities 
not  approved  for  Medicare  covered 
heart  tiansplants  are  not  required  to 
maintain  summary  data  in  standard 
format.  However,  these  facilities  should 
be  aware  that,  if  and  when  they  apply 
for  Medicare  approval,  they  will  be 
required  to  submit  such  data  for  all 
patients  receiving  a  heart  transplant 
beginning  30  days  after  being  notified  of 
our  data  requirements.  We  plan  to 
provide  such  notification  to  all  hospitals 
regarding  the  data  requirements  in  the 
near  future. 

We  have  not  yet  finalized  the 
standard  format  to  be  used  by  the 


facilities.  In  view  of  our  need  to  publish 
a  final  notice  so  that  the  approval  of 
qualified  centers  may  begin,  we  have 
decided  against  delaying  this  notice 
while  the  standard  format  is  finalized. 
We  appreciate  the  concerns  of  the 
commenters  on  the  release  of  raw  data, 
and  we  will  provide  the  affected 
institutions  the  opportunity  for  review 
and  comment  on  the  data  prior  to  its 
release.  We  note  that  the  raw  data 
would  not  include  patient  specific 
information. 

P.  Organ  Procurement  Agency 

Comment:  One  commenter  believed 
our  definition  of  an  organ  procurement 
agency  (OPA)  in  the  proposed  criteria  at 
II.A.7.b.  was  misleading  in  that  it  did  not 
recognize  that  some  facilities  harvest 
and  preserve  donor  hearts  without  the 
use  of  an  OPA. 

Response:  We  recognize  that  some 
transplant  facilities  rely  on  organ 
procurement  agencies  only  for  locating 
donors  and  coordinating  activities  and 
assume  responsibility  for  harvesting  and 
preserving  donor  hearts.  Such  facilities 
may  continue  to  harvest  and  preserve 
organs,  although  we  expect  that  more 
will  elect  to  affiliate  with  an  organ 
procurement  agency.  We  define  an 
organ  procurement  agency  in  the  final 
criteria  (V.A.7.b.)  as  an  organization     i 
that  meets  die  criteria  of  section  371(b) 
of  the  Public  Health  Service  Act. 

Q.  Oral  Applications 

Comment-  One  commenter  suggested 
that  facilities  be  given  the  opportunity  to 
present  oral,  as  well  as  written, 
application!  to  HCFA. 

Response;  We  have  not  accepted  this 
recommendation  because  we  believe 
this  procedure  would  be  very  time- 
consuming  and  costly.  Written 
applications  should  provide  sufficient 
information  for  a  determination  to  be 
made.  All  applicants  will  be  asked  to 
furnish  the  name  and  telephone  number 
of  a  contact  person  so  that  additional 
information,  if  any  is  required,  may  be 
obtained  quickly. 

R.^view  by  Other  Agencies  or 

Networks 

Comment  One  commenter 
recommended  that  we  require  facilities 
to  submit  a  copy  of  their  applications  to 
the  appropriate  state  health  planning 
agency  and  that  we  provide  these 
agencies  with  the  opportunity  to  review 
and  comment  on  the  applications. 

Response:  We  have  not  accepted  this 
recommendation.  Facilities  will  be 
reviewed  and  approved  or  disapproved      ! 
based  on  whether  or  not  they  meet  the 
required  criteria.  While  we  appreciate      ' 
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the  interest  of  health  planners  in  our 
process.  We  do  not  beheve  that  their 
participation  is  neessary  in  assuring  that 
Medicare  beneficiaries  receive  heart 
transplants  only  at  qualified  facilities 

Comment:  One  commenler 
recommended  that  we  delegate  the 
responsibility  for  the  approval  of  heart 
transplant  centers  to  an  organization 
such  as  the  National  Organ  Procurement 
and  Transplant  Network. 

Response:  We  have  not  accepted  this 
recommendation  because  decisions  as 
to  whether  a  facility  meets  HCFA's 
criteria  or  standards  must  be  made  by 
I ICFA  or  its  fiscal  agents. 

S.  Geographic  Access 

Comment:  Numerous  commenters 
requested  that  some  type  of  regional 
access  or  allocation  be  allowed  in  order 
to  assure  that  there  would  be  approved 
heart  transplant  centers  in  all  regions  of 
the  country  and  that  certain  populations 
would  not  be  denied  access.  Some 
commenters  recommended  waiving  or 
easing  the  faciHty  criteria  to  assure  that 
such  areas  and  populations  would  have 
approved  centers  as  soon  as  possible. 
Many  of  these  commenters  pointed  out 
that,  in  various  areas  of  the  country, 
travel  distances  present  problems  of 
time  and  expense,  not  only  for  the 
patient  and  family  members,  but  for  the 
organs  being  transplanted. 

Response:  We  have  not  accepted 
these  comments  because  we  do  not 
believe  that  geographical  distribution 
can  be  equitably  determined  within  the 
framework  of  an  ongoing  approval 
process.  We  recognize  the  hardship  that 
this  may  place  on  some  transplant 
recipients  and  their  families,  but  we  do 
not  believe  it  adversely  affects  the 
clinical  outcomes  of  the  procedures.  We 
also  note  that  the  issue  of  geographic 
access  will  diminish  over  time  as  more 
centers  gain  the  necessary  experience  to 
meet  the  criteria.  We  do  not  propose  to 
assure  an  even  geographic  distribution, 
nor  do  we  propose  to  limit  the  number  of 
facilities  that  may  qualify  in  a  given 
area.  The  determinant  of  whether  a 
facility  will  be  approved  will  depend 
overwhelmingly  upon  whether  the 
facility  meets  the  coverage  criteria  set 
forth  in  this  notice 

Comment:  One  commenler  stated  that 
proximity  to  other  approved  heart 
transplant  centers  should  not  be  a 
consideration  of  approval 

Response:  We  agree  with  this 
comment.  In  the  proposed  notice,  we  did 
not  include  proximity  to  other  centers  as 
a  criterion  for  approval,  nor  will  we 
include  it  in  this  final  notice.  If  more 
than  one  facility  in  a  given  area  meet 
the  criteria,  then  all  that  qualify  will  be 
approved. 


T.  Consortia 

Comment:  Several  commenters 
requested  that  various  types  of 
"consortia"  be  approved  as  heart 
transplant  centers.  In  arguing  for  the 
approval  of  consortia  by  the  Medicare 
program,  some  commenters  cited  State 
or  local  government  requirements  that 
hospitals  join  consortia  in  order  to  be 
licensed  to  perform  heart  transplants. 
However,  there  was  no  consensus  on 
what  the  term  "consortia"  should  mean 
in  this  context.  The  term  consortia  as 
used  by  the  various  commenters 
described  a  variety  of  distinctly 
different  programs  including  cooperative 
arrangements: 

Among  hospitals  in  a  given  city,  state, 
or  region;  between  university  and 
Veterans  Administration  hospitals;  and 
between  adult  and  pediatric  hospitals  of 
a  university  system.  Additionally,  one 
commenter  opposed  the  approval  of 
consortia  and  expressed  concern  that 
facilities  might  apply  as  a  consortium  in 
order  to  bolster,  numerically,  their 
experience  and  results  as  a  group.  It  was 
pointed  out  that,  in  actuality,  the 
procedures  would  be  done  individually 
at  various  institutions  making  up  the 
consortium  and  thus,  could  have  highly 
variable  experiences.  A  fear  was 
expressed  that  small  programs  without 
true  commitment  and  dedication  to 
cardiac  transplantation  might  band 
together  causing,  ultimately,  a 
significant  decrement  in  survival  rates. 

Response:  At  this  time,  we  have  not 
accepted  the  comment  to  grant  approval 
to  consortia  as  Medicare  heart 
transplant  centers  in  spite  of  the 
problems  that  some  hospitals  face. 
These  criteria  are  based  on  analyses  of 
patient  outcomes  for  transplants 
provided  in  single-facility,  single  staff 
programs.  We  have  no  experience  with 
other  institutional  arrangements  (such 
as  consortia)  and  are  uncertain  what 
criteria  to  apply  to  these  alternative 
institutional  arrangements  to  be  assured 
of  their  qualifications  and  accountability 
to  provide  medically  reasonable  and 
necessary  heart  transplants  to  Medicare 
beneficiaries.  Substantial  analytical 
work  would  be  needed  to  develop 
appropriate  criteria  that  would  take 
account  of  the  many  arrangements  that 
currently  exist.  Of  greater  concern, 
however,  is  the  fact  that  the  criteria  for 
facility  approval  are  based  on  the 
performance  of  individual  heart 
transplant  facilities.  They  are  designed 
to  assure  that  Medicare  beneficiaries 
receive  only  reasonable  and  necessary 
heart  transplants  that  we  believe  can  be 
provided  only  at  facilities  with 
substantial  dedication  to  and  experience 
with  the  procedure.  Failure  to  apply 


these  criteria  to  all  the  individual 
members  of  a  consortia  could  result  in 
the  loss  of  that  assurance. 

Although  we  will  not  approve 
consortia  as  heart  transplant  centers,  we 
note  that  individual  members  of  a 
consortium  may  submit  individual 
applications  at  any  time  and,  if  they 
meet  the  criteria,  they  will  be  approved. 
As  stated  elsewhere,  these  criteria  will 
be  reviewed  after  three  years.  We  will 
continue  to  examine  possible 
modifications  to  the  criteria  and  their 
potential  application  to  alternative 
institutional  arrangements. 

U.  Expert  Consultants 

Comment:  Several  commenters 
requested  clarification  of  the  bylaws  of 
the  panel  and  recommended  that  its  role 
and  latitude  be  defined.  One  commenter 
stated  that  the  panel  should  have  the 
authority  to  approve,  disapprove  or 
rescind  approvals.  One  commenter 
requested  access  to  the  deliberations  of 
the  panel.  One  commenter 
recommended  that  we  utilize  the  expert 
panel  in  the  identification  of  the 
appropriate  data  to  be  maintained  by 
the  facilities. 

Response:  In  considering  the  role  of 
the  panel,  we  realized  that  we  do  not 
expect  that  there  will  be  a  need  for  the 
consultants  to  meet  as  a  group  on  a 
routine  basis  to  discuss  matters  relating 
specifically  to  all  facility  applications. 
Thus,  it  is  inappropriate  to  refer  to  the 
consultants  as  a  panel  and  we  have 
changed  the  criteria  to  refer  to  them  as 
"expert  consultants".  The  consultants 
will  have  the  responsibility  of  reviewing 
applications  at  the  request  of  HCFA, 
making  recommendations  to  HCFA  on  a 
timely  basis  concerning  qualified 
facilities,  and  supporting  each 
recommendation  with  written 
documentation.  Consensus  of  the 
consultants  is  not  required.  In  this 
fashion,  we  expect  to  maximize  the 
benefit  to  be  gained  by  employing  such 
diverse  and  well-qualified  consultants. 
The  consultants  will  serve  in  purely 
advisory  roles.  All  decisions  regarding 
approval,  disapproval  or  withdrawal  of 
approval  will  be  made  by  the 
Administrator  of  HCFA  after 
considering  the  findings  and 
recommendations  of  the  consultants. 
Each  individual  consultant  will  review 
every  application,  except  those  from 
heart  transplant  programs  that  have 
been  in  existence  less  than  two  years 
and  from  consortia,  and  will  identify  its 
strengths  or  weaknesses.  A  short 
summary  of  the  findings  and  a 
recommendation  regarding  approval  or 
disapproval  will  be  forwarded  to  the 
Administrator.  The  findings  of  the 
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consultants:  wilt  be  considered,  pne- 
decisionai  and  nol  subject  to  public 
disclosure.  However,  every  faciiiJi;  will 
be  notified  of  its  approval  or 
disapproval  and  the  basis  for  that 
decision.  In  addition,  to  reviewing, 
appiicationa,  the  consultants  may 
propose  specific  changes  to  the  coverage 
criteria  or  offer  advice  and  suggestions 
regarding  the  process  of  review, 
approval,  and  monitonng  of  cardiaa 
transplant  facilities. 

ConimenL  We  received  several 
comments  regarding  the  composition  o£ 
the  panel.  Most  commenters 
recommended  including  individuals  with 
expertise  in  hospital  administration.  We 
received  recommendations  to  include 
experts  in  health- planning,  ethics  and 
law  and  to  consider  demographic 
representation  as  well.  We  also  were 
advised  to  include  representatives  of 
private  community  hospitals  in  addition 
to  academic  teaching  centers.  One 
commenter  recommended  that  we  solicit 
nominations  from,  the  industry  while  two 
others  submitted  nominations  as  part  of 
their  comments. 

Response:  After  the  publication  of  the 
proposed  notice,  we  solicited 
nominations  from  various  professional 
o  rga  oizations.  and)  consumer 
representative  groups.  In  response  to  our 
request,  we  received,  the  namesof  aver 
50.  individuals  to.  serve  as  consultants  to 
us  in.  reviewing  applications  from 
hospitals  wishing  to.be  approved  heart 
transplant  centers  for  Medicare- 
coverage  purposes. 

After  consideration  a£  these 
nominations  as>  well  as  the  nominations 
and  comments  received  from  the 
proposed  notice,,  we  selected  nine 
individual  cnnsultantst  Our  selection 
was  based  on, three  priimacy 
considerations!  Professional 
qualificatiariB^  related  particularly  to; 
heart  transplantation!  theneedfooa 
balance  among;  the  related  specialties  ae 
well  as  perspectives,  towards  heaiit 
transplantations;  anid  interest  and 
availability  o£  the  individuals  to 
participate  in  this  activity.  We  agceedt 
with  the  recommendartion  to.  include 
among  those  experts  individuals  with' 
expertise  in  hospital,  administration  and 
solicited  nominations  from. this> field  as 
well  as-fcom  the  fielUsof  cardiology, 
cardiovascular  surgery,, organ? 
transplantation,  immunosuppression' 
and  health  oana  resoucce  utilization.  We- 
did  not  believe  that  itwas  appropriate 
to  consider  exacts,  in  health  planning,, 
ethics  or  laMii,.aiihaugh.theindivuduaia 
we  selected. have  some  familiarity  with' 
these  afeas.  AJthaugh<  the:  principal  basis, 
for  selecting  the  iadividueis  was  alinicait 
or  administnative  ratpeDtisE,  we- 


considered,  to  the  extent  possible, 
demography  and  repnesentation  of 
community  hospitals  in  making  our 
selections.  All  of  the  consultants  chosen 
are  eminent  and  widely  recognized 
experts  and  practitioners,  in  their  fields. 
We  beliave  we  achieved  the.  desired 
balance  among  the  specialties  by.  our 
selection  of  representatives  from  the 
major  relevant  disciplines^ 

Comment:  One  commenter  stated  that 
the  criteria  ace  flawed  because  the- 
expertB  in  the  field  of  cardiac 
transplaatation  who  assisted  in  the 
development  of  the  criteria  may  have  a 
conflict  of  interest  in  the  approval  of 
facilities 

Response:  We  disagree  with  this 
statement.  We  believe  that  the  criteria 
represeitt  a  general  consensus  of  the 
experts  in  tire  field  of  heart 
transplaBtation  who  provided  their 
technical  expertise  and  advice  without 
consideration  for  personal  or 
institutional  gain. 

Comment  One  commenter  suggested 
that  they  expect  the  panel  to  be  limited 
to  90  d^ys  in  which  to  make  a  decision: 
on  an  application. 

Response:  We  do  not  feel  a  specific 
time  limit  should  be  placed  on  reviewing- 
an  application  to  become  a  transplant 
facility.  We  would*  expect  tliat  these 
decisions  would  be  made  timely  and 
generally  within  90  days. 

Commpn^-  One  commenter  suggested 
that  the  language  in  the  proposed 
criterion  IF.Bi  be  modified  to  add  the 
word  "predominemtly"  in  the  second 
sentencebefore  ttie  word  "tron^Ffederal." 

Response:Vfe  disagreewith  this 
modification.  The  individual' consultants 
will  be  non-Federal  people. 

Comment:  One  commenteF  suggested 
that  the  reviisv*  prooess  forapphcations 
be  two-fbldl  Those  meeting  the 
numerciel  standiards  need  only  a^  staff 
review,  white  those  not  meeting  the- 
numerical  standiards  be  reviewed' by  the 
panel. 

Response:  We  disagree  with  this 
suggestibm  For  purposes  of  fairness  and 
consistBncy,  applications  will  be 
reviewadlby  the  expert  consultants. 
Howevar,  we  have  identified  tv^o 
situations  in  which  applications  will  not 
be  revisM^edby  the  experf  oonsultants. 
These  are  cases  in  which  disapprovals 
will  be  mads  by  HCFA.  basedi  on  theffect 
that!  (TllAfacility'^heai-t transplant 
program  has  not  been  in  existence  for  at* 
least  two  years;  or  (3)' a  consortium  has 
subniittbd  an.applicationt 

V.  w.  /ipgeali 

Commant.  Tmmt  aommentem-  obiectedi 
that  there  was-na'provision  alloMinga 
hospitaita-appeai  HOA^s  daaimon  to; 
disappmve;theirapplicahan-tn)hecama: 


a  heart  tnanspl&nt  facility  under 
Medicare. 

Responses  Although  the  proposed' 
notice  did  not  contain  a  jjrovision 
allowing  a  facility  to  appeal  a 
disapproval  of  its  application,  we  wish- 
to  make  it  clear  that  we- are  prepared  to 
reconsider  any  application- if  requested^ 
to  do  so.  The  basis  of  any  decision  to 
disapprove  a  facility  will  be  madte 
known  to  that  facility,  and  if  the  facility 
believes  tttatiwe  have  nrade  some 
factual  error,  then  it  will  be  given  the 
opportunity  to  rebut  ourfindings  and 
submit  additional' or  corrected' 
information  regarding  its  application  for 
approval  to  provide  Medicare  cowered' 
heart  transplants.  We  do  not  believe 
that  the  appeal  provisions  in  42  CFR 
Part  405,  Subpart  O  are  appropriate  for 
heart  transpliant  facility  appeals  since 
the  decision  involves  the  coverageof  the 
underlying  procedure  itself.  By  contrast, 
in  the  instances  specified  in  Subpart  O, 
basic  coverage  of  services  is  not  in 
question,  only  whether  it  was  performed 
by  entities  or  facilities  meeting  specific 
requirements.  la  the  case  of  heart 
transplants^  however,  the  procedure 
remains  generally  experimental  and  not 
covered,  except  when  done  in  approved 
facilities.  In  addition,  it  requires  a  high 
degree  of  specialized  expertise  to  judge 
whether  a  heart  transplant  facility  meets 
the  criteria,  and  it  would  be 
inappropriate  to  have  an- administrative 
law  judge  make  this  decision  in  the 
context  of  an  administrative  hearing. 

W.  X.  Paymant 

Comment  One  commenter  asked  that 
flexibility  ba  built  into,  the  payment  level 
within  DRClOa. 

Response:  There  is  no  need  to 
incorporate  any  flexibility  into  DRG  103. 
As  with  all  other  DRG  cases  for 
hospitals  under  the  prospective  payment 
system^  additional  payments  are 
available  fan  cost  and  day  outliers^ 
Further,  this^DRG.  as  is  the  case  wuth  alL 
others,  will  be-recalibrated  annually. 

Comment  One  Gomnranter  suggested, 
that  wie  take  a  conoenratiue  approach  tO; 
adjusting  the  DRG  weight  and 
recommended  that  we  not  recalibrate 
the  DRG  weight  until  the  second  or  third: 
year.  Hy  doing:  this*  the- commenter 
suggestcaL  that  we  would  have  a  better 
statistical  aampie'of! Medicare 
transplants  on  wdricfa-ittTbase  the.' 
recalibratiow.  ., 

Siesponsei  Section' 9302  of  OBKA 
requires  the  Secretary- to  adjust  DRG 
classifications  and  weighting  factory  tor 
FY  igaeiand-atleasr  annually  thereaflfer. 
At  the  time  of  the- first  review  undferthiij 
provision.  v«e  will  examine  the  issue  of 
whether  to  use  only  Medicare  daftpin' 
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setting  the  weight  of  heart  transplants. 
In  the  interim,  we  will  use  the  weight  of 
14.9944  for  heart  transplant  payment. 

Comment:  One  commenler  questioned 
whether  DRG  103,  "Heart  Transplants." 
encompasses  the  preoperative 
evaluation  necessary  to  determine 
whether  the  patient  is  an  appropriate 
candidate  for  heart  transplantation. 

Response:  DRG  103  provides  payment 
for  all  services  furnished  during  the 
hospitalization  in  which  the  transplant 
is  performed.  Payment  for  preoperative 
evaluation  to  determine  if  the  patient  is 
an  appropriate  candidate  is  included  in 
DRG  103  if  it  was  performed  during  the 
same  admission  as  the  transplant. 
Payment  for  medically  necessary 
inpatient  preoperative  evaluations  prior 
to  the  hospital  stay  during  which  the 
transplant  is  performed  also  will  be 
made  under  the  prospective  payment 
system.  The  amount  of  payment  will 
vary  depending  on  the  DRG  to  which  the 
patient  is  assigned. 

Comment:  One  commenter  suggested 
that  the  acquisition  cost  of  hearts  be 
included  in  the  DRG  103  payment,  rather 
than  paid  as  a  cost  pass-through. 

Response:  We  have  not  accepted  this 
comment  at  this  time.  For  the  future,  we 
are  considering  paying  for  heart 
acquisitions  on  a  prospective  basis, 
possibly  including  them  in  the  DRG 
payment.  However,  it  is  necessary  to 
pay  for  heart  acquisitions  in  FY  1987  on 
a  cost  basis  since  the  DRG  weight  for 
heart  transplants  does  not  include  the 
costs  associated  with  heart  acquisitions. 
Revising  the  DRG  weight  for  heart 
transplants  to  include  acquisition  costs 
is  not  possible  at  this  time  since 
accurate  data  on  heart  acquisition  costs 
are  not  readily  available. 

Comment:  One  commenter  suggested 
that  no  reimbursement  limit  be  placed 
on  teaching  hospitals  since  heart 
transplants  are  on  the  cutting  edge  of 
medical  technology. 

Response:  We  have  not  accepted  this 
suggestion.  As  with  all  other  Medicare 
admissions  under  the  prospective 
payment  system,  payments  for  heart 
transplantation  will  be  limited  by  the 
DRG  weight  and  any  day  or  cost  outlier 
payments.  We  note  that  teaching 
hospitals  receive  direct  and  indirect 
medical  education  payments  in  addition 
to  DRG  and  outlier  payments. 

Comment:  One  commenter  thought 
that  some  consideration  should  be  given 
to  increasing  payment  for  services 
furnished  by  anesthesiologists  during 
heart  transplantation  operations. 

Response:  We  do  not  believe  that  this 
issue  is  germane.  Payments  to 
anesthesiologists  will  not  change  as  a 
result  of  this  notice. 


Comment:  One  commenter  wanted  to 
know  if  the  military  insurance  program. 
CHAMPUS.  would  expand  their 
coverage  to  include  heart 
transplantation. 

Response:  On  December  11. 1986.  the 
Department  of  Defense  announced  in 
the  Federal  Register  (51  FR  44601)  that 
the  CHAMPUS  program  will  provide 
coverage  of  heart  transplants  under 
certain  conditions. 

Comment:  One  commenter  stated  that 
Part  A  ■intermediaries  will  be  required  to 
establish  a  cardiac  acquisition  payment 
rate  for  all  independent  organ 
procurement  agencies  that  procure 
hearts. 

Response:  Due  to  the  anticipated 
difference  in  the  Medicare  utilization 
between  kidney  procurement  and  heart 
procurement,  we  do  not  anticipate  a  cost 
reimbursement  system  for  heart 
acquisition  identical  to  that  used  for 
kidneys.  Instructions  will  be  issued  in 
the  near  future  dealing  with  the  payment 
of  heart  acquisition  costs. 

Comment:  One  commenter  submitted 
the  results  of  an  analysis  of  operating 
cost  information  related  to  heart 
transplants  and  recommended  that  it  be 
used  to  establish  a  more  appropriate 
weight  for  DRG  103.  The  results  were 
based  on  data  gathered  from  eleven 
transplant  facilities  between  January, 
1985  and  June.  1986.  and  included  36 
Medicare-eligible  patients  and  202  non- 
Medicare-eligible  patients.  When 
Medicare-eligible  and  non-Medicare 
eligible  patients  were  separated,  the 
average  cost  per  case  was  $85,412  and 
$59,279.  respectively.  It  was  concluded 
that  if  the  weight  for  DRG  103  remained 
at  14.9944  as  proposed,  then  hospitals 
that  provided  heart  transplants  to 
Medicare  beneficiaries  would  be 
reimbursed  for  77  percent  of  their 
operating  costs.  Several  other 
commenters  expressed  concern  that  the 
proposed  weight  was  too  low.  and  one 
commenler  recommended  that  we 
analyze  more  current  cost  and  charge 
data. 

Response:  In  studying  the 
appropriatei    ss  of  the  proposed  relative 
weight,  we  reviewed  the  best  data 
available  to  us  at  the  time  which 
included  Medicare  and  non-Medicare 
charge  data  accumulated  under  the 
National  Heart  Transplant  Study 
(NHTS).  Because  the  six  hospitals 
included  the  NHTS  met  comparable 
standards  of  experience,  expertise, 
resources,  and  commitment  to  their 
transplant  programs,  the  NHTS  provided 
the  most  reliable  and  comprehensive 
compilation  of  cost  data. 

The  relative  weight  for  DRG  103  will 
be  recalculated  when  the  classifications 
and  weighting  factors  for  all  473  DRGs 


are  recalibrated  for  FY  1988.  In  the 
interim,  we  will  use  the  relative  weight 
of  14.9944  that  was  proposed  in  the 
October  17, 1986  notice. 

Comment:  One  commenter  stated  it  is 
unclear  whether  follow-up  care  is 
available  under  Part  A. 

Response:  Follow-up  care  is  available 
under  Part  A  for  any  medically 
necessary  admission. 

X.    Effective  date 

Comment:  One  commenter  pointed  out 
that  the  proposed  effective  date 
(October  17. 1986)  for  Medicare 
coverage  of  heart  transplants  does  not 
give  State  Medicaid  programs  time  to 
comply  with  the  requirements  and  time 
frames  of  the  Administrative  Procedures 
Act,  to  which  they  are  bound. 

Response:  State  Medicaid  programs 
are  not  bound  by  Medicare's  effective 
date  of  coverage  and  may  choose  any 
effective  date  they  wish. 

Y.    Specific  Testimonials 

Comment-  About  one-fourth  of  the 
comments  were  testimonials  in  favor  of 
a  transplant  facility  with  which  the 
commenter  was  familiar. 

Response:  While  we  appreciate  the 
interest  which  prompted  such 
comments,  testimonials,  by  themselves, 
are  not  considered  when  reviewing 
applications  of  facilities  that  wish  to 
become  heart  transplant  centers  under 
Medicare. 

IV.  Summary  of  Changes 

On  the  basis  of  comments  received,  as 
well  as  certain  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA).  which  was  signed  by  the 
President  four  days  after  the  publication 
of  the  proposed  notice,  we  have  made 
several  changes  to  our  proposed 
policies.  These  changes  are  summarized 
below: 

A.     Coverage  of  Immunosuppressive 
Drugs 

Section  9335(c)  of  OBRA  modified 
section  1861(s)(2)  of  the  Act  to  provide 
coverage  of  immunosuppressive  drugs 
furnished,  to  an  individual  who  receives 
an  organ  transplant  for  which  payment 
is  made,  within  one  year  after  the  date 
of  the  transplant  procedure.  This 
coverage  applies  to  immunosuppressive 
drugs  furnished  on  or  after  January  1. 
1987.  We  have  issued  instructions  to 
participating  hospitals  and  Medicare 
contractors  to  implement  this  new 
provision.  Medicare  beneficiaries  who 
receive  heart  transplants  at  non- 
approved  facilities  will  not  be  eligible 
for  coverage  of  their  immunosuppressive 
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drugs  since  no  payment  will  have  been 
made  for  the  transplant  at  the  facility. 

B.  Qualifications  of  Transplant  Team 

We  have  modified  our  requirement 
that  responsible  medical/sui^ical 
members  of  the  transplant  team  must  be 
board  certified  or  eligible  in  their 
respective  disciplines  to  allow  the 
substitution  of  relevant  experience. 

C.  Experience  and  Survival  Criteria 

We  are  requiring  that  all  facilities 
neport  their  actuarial  statistical  analyses 
using  the  Kaplan-Meier  technique,  and 
we  have  established  uniform  definitions 
that  are  necessary  for  comparability  of 
statistical  analyses  of  survival.  We  have 
added  a  requirement  that  facilities  must 
submit  a  minimal  amount  of  data  on 
every  patient  transplanted  at  the  facility 
between  January  1982' and  th&date  of 
the  application.  Facilities  may  submit 
additional  patient  information  that  they 
believe  should  be  taken  into  account 
during  our  review  of  their  applications. 

D.  Maintenance  and  Submission  of  Data 

We  have  modified  our  requirements 
that  the  facility  must  agree  to  maintain 
and,  when  requested,  periodically 
submit  summary  data  to  indicate  that 
the  facility  must  maintain  and  routinely 
submit  the  data  on  an  ongoing  basis. 
Facilities  not  approved  for  Medicare 
covered  heart  transplants  are  not 
required  to  maintain  summary  data  in 
standard  format.  However,  these 
facilities  should  be  aware  that,  if  and 
when  they  apply  for  Medicare  approval, 
they  will  be  required  to  submit  such 
data  forall  patients  receiving  a  heart 
transplant  beginning  30  days  after  being 
notifiedof  our  data  requirements.  We 
plan  to  issue  instructions  to  alLhospitals 
regarding^  the  required  summary  data  in 
the  near  future. 

E.  Organ  Procurement 

We  have  clarified  the  language 
concerning,  the  organ  procurement 
program  recognize  that  some  facilities 
may  operate  their  own  programs.  Thus, 
the  proposed  language  stating  that  a 
facility  must  "participate"  in  an  organ 
procurement  program  has  been  changed 
to  state  that  a  facility  must  "operate  or 
parhcipate"  in  an  organ  procurement 
program. 

Additionally,  we  have  revised  the 
definition  of  an  organ  procurement 
agency  to  reflect  that  it  must  meet  the 
criteria  of  section  371(b)  of  the  Public 
Health  Service  Act. 

F.    Expert  Consultants 

We  have  changed  the  references  tO' 
the  "panel  of  experts!'  to  indicate  that 
we  will  be  relying  on  the  advice  of 


"individualexpert  consultants '.  In 
considoring  the  role  of  the  panel,  we 
realized  that  we  do  not  expect  that  there 
will  be  a  need  for  the  consultants  to 
meet  as  a  group  on  a  routine  basis  to 
diacuswall  of  the  facility  applications.  A 
consensus  of  the  consultants  is  not 
required.  We  also,  have  specified  that 
the  conwiltantfr  will  review  applications 
at  the  isquest  of  HCFA,  make 
recommendations  to  HCHA  on  a  timely 
basis,  and' support  each 
recommendation  with  written 
documentation. 

G.    Exceptions 

We  have  privided  for  some  limited 
exceptions  to  the  facility,  criteria  if  there 
is  justification.  We  intend  to  rely  on  the 
professional  expertise  and  judgment  of 
expert  consultants  in  determining 
whether  heart  transplants  may  be 
performed  safely  and  effectively,  in  a 
given  f»cility.  Consequently,  we  have 
not  developed  specific  alternative 
criteria  for  facilities  that  do  not  meet  all 
the  crfteria.  Mowev^r,  we  have 
identifilad  three' circumstances  for  which 
exceptfonsmay. notbe  made.  First, 
facilities  whose  transplant  programs 
have  been  in  existence  less  than  two 
years  wiilnotbe  approved.  Second, 
applications  from  consortia  w.ill  not' be 
approved.  Third;  geographic 
considknations  will  not  be  taken  into 
accounH.  Disapprovals  of  facilities 
whose  transplant  programs  have  been  in 
existeace  less  than  two  years  and  of 
consortia  will  be  made  by  HCFA  and 
will  no*  require  prior  reviews  by  the 
individual  expert  consultants. 

H:    Forthcoming  Changes 

Section  9318  of  OBRA1986  included 
other  provisions  related  to  organ 
transplantation  and  procurement  that 
are  summarized,  here  for  informational 
pucpoaes: 

•-  To  paftiaipate  in  Medicare  and 
Mediceidi.all  hospitals  will  be  required 
to  establish  protocola  to  encourage 
organ  and  tissue  donation. 

•  Any  hospital  performing  transplants 
will  hi  required  to  be  a  member  of  and 
abide  by  the;  rules  of  the  Organ 
Procurement  and  Transplantation 
Network. 

•  Te  receive  payment,  under  title 
XVIIl  or  XIX  fcrthe  cost  of  organ 
procurements,  organ  procurement 
agencies  (OP As)  will  be  required  to  be  a 
qualified. OPA  operating' under  a  grant 
under  section  371(a)  of  the  Public  Health 
Serviae  Act,  or  have  been  certified  or 
recertified  by  the  Secretary  within  the 
previous  two  years  as  meeting  the 
standtnd&  to  be  a  qualified  OPA  as 
descrfced  by  section  371(b)  of  the  PHS 
Act. 


•  OPAs  will  be  required  to  meet 
performance-related  standards  to  be 
designated  ae  an  OPA  so  that  payments 
may  be  treated  as  organ  procurement 
costs- for  the  purposes  of  reimbursement. 
The  Secretary  may  designate  only  one 
OPA  per  service  area. 

The  instructions  and  any  necessary  ; 
regulations  to  implement  these 
provisions  will  be  published  in  the 
future;  The  statute  provided  an  effective 
date  of  October  1, 1987  for  these 
provisions. 

V.  Ptouisions  of  this  Notice  and  Ruling 

We  have  determined  that,  for 
Medicare  coverage  purposes,  heart 
transplants  are  medically  reasonable 
and' necessary  when  performed  in 
facilities  that  meet  certain  criteria. 
Because  the  HCFA  Ruling  HCFAR  80-1 
excluded  heart  transplants  from 
coverage  under  the  Medicare  program. 
we  are  issuing  this  notice  as  a  new 
HCFA  ruling.  It  will  rescind  HCFAR  80- 
1  and  set  forth  the  new  coverage  policy 
for  heart  transplants.  We  plan  to 
compile  and  publish  all  HCFA  Rulings  in 
the  "Health- Care  Financing 
Administration  Rulings"  booklet  which 
will  be  indexed  for  citation  purposes. 
When  this  Ruling  is  republished  in  the 
booklet,  it  will  be  known  as  HCFAR  87- 
1.  The  text  of  the  HCFA  ruling  is  as 
follows:      I 

Criteria  for  Medicare  ICoverags  of  Heart 
Transplmtt— HGFAR  87-1 


Purposes 

This  Ruling  rescinds  the  HCFA  ruling. 
HCFAR  80-t  that  excludes  coverage  of  heart 
transplants  under  the  Medicare  program.  It 
albo.prov4de6  public  notice  of  HCFA's  new 
coverage  policy  forhear<  transplants. 

Citiations 

Sections  1002. 1862(a)(1)  and  lB71.af  the 
Social  Security  Act  (42  U.S.C.  1302. 
1395y(a)(l]  and  1395hh). 

RuJing 

HCFAR  8»-T  that  e»clude»heart 
transplants  ffcom  coverage  under  the 
Medicare  program  is  rescinded;  Facilities  that 
wish  to  obtain  coverage  of  heart  transplants 
for  their  Medicare  patients  must  submit  an 
application  and  supply  documentation 
showing  their  initial  and  ongoing  compliance 
with  each  of  the  criteria.  For  facilities  which 
are  approved.  Medicare  will  cover  under  Part 
A  (Hospital  Insurance)  all  medically 
reasonable  and* necessary  inpatient  services. 
Payment' for  these  services  generally  will  be 
made  under  the  Diagnosis  Related  Group 
(DRG)  classification  code  »V3Z.  "Heart 
transplants".  Organ  acquisition  costs  will  be 
paid. separately  on  a  cost-reimbursement 
basis.  Physician  services,  related  to  the 
transplant,  as  well  as  non-hospital  services 
related  to  pie-  and  post>-transplant  care,  will 
be  covered  under  Part  B  (Supplementary 
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Medical  Insurance)  and  reimbursed  on  the 
basis  of  reasonable  charges.  In  accordance 
with  the  provisions  of  section  9335(c|  of 
OBRA,  FKMl-transplanl  care  for  covered 
transplants  includes  outpatient,  self- 
administrable  immunosuppressant  drugs, 
such  as  cycJosporine.  for  a  period  of  up  to 
one  year  beginning  with  the  date  of  discharge 
from  the  inpatient  hospital  stay  during  which 
the  transplant  was  performed.  If  a  Medicare 
beneficiary  receives  a  covered  heart 
transplant  from  an  approved  facility, 
reasonable  and  necessary  services  for 
foUowup  care  and  for  complications  are 
covered,  even  if  such  services  eire  furnished 
by  a  hospital  that  is  eligible  for  Medicare 
reimbursement  but  is  not  specifically 
approved  by  Medicare  for  heart 
transplantation. 

Medicare  will  not  cover  transplants  or  re- 
transplants  in  facilities  which  have  not  been 
approved  as  Medicare  transplant  facilities.  If 
a  Medicare  beneficiary  receives  a  heart 
transplant  from  a  facility  that  is  not  approved 
by  Medicare  for  heart  transplantation,  we 
will  not  cover  any  inpatient  services 
associated  with  the  transplantation 
procedure.  Neither  will  we  cover  physician 
services  associated  with  the  transplantation 
procedure.  Thus,  payment  will  not  be  made 
for  the  performance  of  the  transplant  or  for 
any  other  services  which  are  incorporated 
into  a  global  fee. 

However,  after  a  beneficiary  has  been 
discharged  from  a  hospital  (which  has  not 
been  approved  by  Medicare  as  a  heart 
transplant  center)  in  which  he  or  she  receives 
the  heart  transplant,  medical  and  hospital 
services  required  as  a  result  of  the  prior  non- 
covered  transplant  may  be  covered  in  a 
facility  otherwise  eligible  for  Medicare 
reimbursement  when  they  are  reasonable  and 
necessary  in  all  other  respects.  Thus, 
coverage  will  be  provided  for  subsequent 
inpatient  stays  or  outpatient  treatment 
(exclusive  of  self-administrable 
immunosuppressive  drugs)  ordinarily  covered 
by  Medicare  even  if  the  need  for  treatment 
arose  because  of  a  previous  non-covered 
heart  transplant  procedure.  These  services 
also  will  be  covered  for  Medicare 
beneficiaries  who  were  not  beneficiaries  at 
the  time  they  received  a  heart  transplant 
regardless  of  whether  or  not  the  transplant 
was  performed  at  an  approved  facility. 

Once  a  facility  applies  for  approval  and  is 
approved  as  a  heart  transplant  facility  for 
Medicare  purposes,  it  is  obliged  to  report 
immediately  to  HCFA  any  events  or  changes 
which  would  affect  its  approved  status. 
Specifically,  a  facility  must  report  any 
significant  decrease  in  its  experience  level  or 
survival  rates,  the  transplantation  of  patients 
who  do  not  meet  its  patient  selection  criteria, 
the  loss  of  key  riembers  of  the  transplant 
team,  or  any  other  major  changes  that  could 
affect  the  performance  of  heart  transplants  at 
the  facility.  Cha.nges  from  the  terms  of 
approval  may  lead  to  withdrawal  of  approval 
for  Medicare  coverage  of  heart  transplants 
performed  at  the  facility. 

A  facility  that  we  approve  as  meeting  the 
criteria  set  forth  in  this  notice  may  seek 
Medicare  payment  from  its  Medicare 
intermediary  for  heart  transplants  performed 
on  Medicare  patients.  For  facilities  receiving 


Medicare  payment  under  the  Medicare 
prospective  payment  system,  we  will  use  the 
DRG  classification  *103.  "Heart  transplants". 
We  have  established  a  relative  weight  of 
14.9944  for  DRG  103  and  a  51  day  outlier 
threshold. 

Heart  acquisition  costs  will  be  reimbursed 
as  a  cost  pass  through. 

The  criteria  that  we  will  require  facilities  to 
meet  in  order  to  receive  Medicare  payment 
for  heart  transplantations  follow. 

A.  Criteria  for  Facilities 

1.  Patient  selection.  A  facility  must  have 
adequate  written  patient  selection  criteria 
and  an  implementation  plan  for  their 
application.  (Guidelines  for  patient  selection 
criteria  appear  in  section  V.  D.  of  this  ruling.) 

2.  Patient  management.  A  facility  must 
have  adequate  patient  management  plans 
and  protocols  that  include  the  following: 

a.  Detailed  plans  for  therapeutic  and 
evaluative  procedures  for  the  acute  and  long- 
term  management  of  a  patient,  including 
commonly  encountered  complications.  The 
basis  for  conHdence  in  these  plans  must  be 
stated. 

b.  The  logistics  of  the  plans  for  patient 
management  and  evaluation  during  the 
waiting  and  immediate  post-discharge,  as 
well  as  in-hospital.  phases  of  the  program. 

c.  The  logistics  of  the  plans  for  long-term 
management  and  evaluation,  including 
education  of  the  patient,  liaison  with  the 
patient's  attending  physician,  and  the 
maintenance  of  active  patient  records  for  five 
years. 

3.  Commitment.  A  facility  must  make  a 
sufficient  commitment  of  resources  and 
planning  to  the  heart  transplant  program  to 
carry  through  its  application.  Indications  of 
this  commitment  could  include  the  following: 

a.  Commitment  of  the  facility  to  the  heart 
transplant  program  is  at  all  levels  and 
broadly  evident  throughout  the  facility.  (A 
cardiac  transplantation  program  requires  a 
major  commitment  of  resources.  These  may 
intermittently  include  many  other 
departments  at  well  as  the  principal 
sponsoring  departments.) 

b.  The  facility  has  both  the  expertise  and 
the  commitment  for  participation  in  medical. 
surgicaL  and  other  relevant  areas, 
particularly  cardiology,  cardiovascular 
surgery,  anesthesiology,  immunology, 
infectious  diseases,  pulmonary  diseases, 
pathology,  radiology,  nursing,  and  social 
services.  The  facility  must  identify 
individuals  in  these  areas  in  order  to  achieve 
an  identifiable  and  stable  transplant  team. 
Responsible  medical/surgical  members  of  the 
team  must  be  board  certified  or  eligible  in 
their  respective  disciplines  or  have 
demonstrated  transplantation  competence 
irrespective  of  board  status. 

(1)  The  component  teams  must  be 
integrated  into  a  comprehensive  team  with 
clearly  deHned  leadership  and  corresponding 
responsibility. 

(2)  The  facility  must  have  an  active 
cardiovascular  medical  and  surgical  program. 
(General  indicators  of  this  type  of  program 
would  be  a  minimum  of  500  cardiac 
catheterizations  and  coronary  arteriograms 
annually,  with  the  ability  and  willingness  to 
do  these  procedures  on  an  emergency  basis, 
and  a  surgical  group  that  has  demonstrated 


low  mortality  rates  in  an  active  open  heart 
surgical  program  involving  at  least  250 
procedures  a  year.)  The  surgical  team 
responsible  for  transplantation  must  be  an 
identified,  stable  group. 

(3)  The  anesthesia  service  must  identify  a 
team  for  transplantation  thai  must  also  be 
available  at  all  times. 

(4)  The  infectious  diseases  service  must 
have  both  the  profesiooal  skills  and 
laboratory  resources  needed  to  discover, 
identify,  and  manage  the  complications  from 
a  whole  range  or  organisms,  many  of  which 
are  uncomoioniy  encountered  in  the  usual 
infectious  diseases  laboratory. 

(5)  The  nursing  service  must  identify  a 
team  or  teams  trained  not  only  in 
hemodynamic  support  of  the  patient,  but  also 
in  the  special  problems  of  managing 
immunosuppressed  patients. 

(6)  Pathology  resources  must  be  available 
for  studying  and  reporting  promptly  the 
pathological  responses  to  transplantation. 

(7)  Adequate  social  service  resources  must 
be  available. 

(8)  Mechanisms  must  be  in  place  for 
managing  the  heart  transplant  program  which 
assure  that — 

(A)  Patient  selection  criteria  are  consistent 
with  those  set  forth  in  the  facility's  written 
patient  selection  criteria; 

(B)  The  facility  is  responsible  for  the 
ethical,  and  medical  considerations  involved 
in  the  patient  selection  process  and 
application  of  patient  selection  criteria. 

(9)  Adequate  plans  exist  for  organ 
procurement  meeting  legal  and  ethical 
criteria,  as  well  as  yielding  viable 
transplantable  organs  in  reasonable  numbers. 

4.  Facility  plans.  The  facility  must  have 
overall  facility  plans,  commitments,  and 
resources  for  a  program  that  will  assure  a 
reasonable  concentration  of  experience: 
specifically,  12  or  more  cardiac 
transplantation  oases  per  year.  This  level  of 
activity  must  be  shown  feasible  and  likely  on 
the  basis  of  plans,  commitments,  and 
resources. 

5.  Experience  and  survival  rates.  The 
facility  must  demonstrate  experience  and 
success  with  a  clinical  organ  transplantation 
program  involving  immunosuppressive 
technique.  The  evaluation  of  a  facility's 
experience  and  survival  rates  will  be  made 
on  patients  transplanted  since  January  1. 
1982. 

The  facility  must  have  an  established 
cardiac  transplantation  program  wnth 
documented  evidence  of  12  or  more  patients 
in  each  of  the  two  preceding  12-month 
periods  and  twelve  patients  prior  to  that  but 
since  January  1, 1982.  Such  programs  are 
deemed  to  have  the  potential  for  acceptable 
data  bases  for  estimating  survival. 

The  applicant  facilities  will  be  required  to 
report  experience  and  survival  rates  as  of  a 
given  point  in  time.  That  point  in  time  must 
be  within  90  d«ys  of  the  date  we  receive  the 
application  and  will  be  referred  to  as  the 
fiducial  date.  The  fiducial  date  for  experience 
and  survival  results  must  be  the  same  and  it 
must  be  stated. 

Survival  rates  may  be  influenced  by  many 
factors,  including  random  chance  and  patient 
selection.  However,  most  authorities  agree 
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thdt  a  patient  who  is  not  free  of  adverse 
prognostic  factors  warrants  cardiac 
transplantation  only  if  he  or  she  has  a 
reasonable  prognosis  and  the  donor  heart 
cannot  be  used  in  a  patient  who  is  a  good 
candidate  with  at  least  a  moderately  urgent 
need  and  who  is  in  reasonable  geographic 
proximity.  Initially,  the  facility  must 
demonstrate  actuarial  survival  rates  of  73 
percent  for  one  year  and  65  percent  for  two 
years  for  patients  who  have  had  heart 
transplants  since  January  1, 1962  at  that 
facility.  In  reporting  their  actuarial  survival 
rales,  facilities  must  use  the  Kaplan-Meier 
technique.  The  following  definitions  and  rules 
also  must  be  used: 

a.  The  date  of  transplantation  must  be  the 
starting  date  for  calculation  of  the  survival 
rate. 

b.  For  those  dead,  the  date  of  death  is  used 
if  known.  If  the  date  of  death  is  unknown,  it 
must  be  assumed  as  one  day  after  the  date  of 
the  last  ascertained  survival. 

c.  For  those  who  have  been  ascertained  as 
surviving  within  60  days  before  the  fiducial 
date,  survival  is  considered  to  be  the  date  of 
last  ascertained  survival,  except  for  patients 
described  in  paragraph  (e)  below. 

d.  Any  patient  who  is  not  known  to  be 
dt!ad  by  whose  survival  cannot  be 
ascertained  to  a  date  that  is  within  60  days 
before  the  fiducial  date,  must  be  considered 
as  "lost  to  followup"  for  the  purposes  of  this 
analysis. 

e.  Any  patient  transplanted  between  61 
and  120  days  before  the  fiducial  date  must  be 
considered  as  "lost  to  followup"  if  he  or  she 
is  not  known  to  be  dead  and  his  or  her 
survival  has  not  been  ascertained  for  at  least 
60  days  before  the  fiducial  date.  Any  patient 
transplanted  within  60  days  before  the 
fiducial  date  must  be  considered  as  "lost  to 
followup"  if  he  or  she  is  not  known  to  be 
dead  and  his  or  her  survival  has  not  been 
ascertained  on  the  fiducial  date. 

f.  A  facility  must  submit  its  survival 
analyses  using  the  assumption  that  each 
patient  in  the  "lost  to  followup"  category 
(according  to  the  criteria  A.S.d.  or  e.  above), 
died  one  day  after  the  last  date  of 
ascertained  survival.  However,  a  facility  may 
submit  an  additional  analyses  that  reflects 
each  patient  in  the  "lost  to  followup" 
category  as  alive  at  the  of  the  last 
ascertained  survival. 

In  addition  to  reporting  actuarial  survival 
rates,  the  facility  must  submit  the  following 
actual  information  on  every  Medicare  and 
non-Medicare  patient  who  received  a  heart 
transplant  between  January  1, 1982  and  the 
date  of  the  application: 

•  Transplant  number. 

•  Age. 

•  Sex. 

•  Date  of  transplant. 

•  Dale  of  most  recent  ascertained  survival. 

•  Date  of  death, 

•  The  category  of  each  patient  (that  is: 
Living,  dead,  or  "lost  to  followup"  according 
to  the  criteria  A.S.d.  or  e.  above). 

Unique  patient  identifiers  are  not  needed. 
The  facility  may  submit  additional 
information  on  any  of  the  cases  that  it  would 
like  the  expert  consultants  to  consider  in 
their  reviews. 

Although  we  are  not  requiring  that  these 
data  be  submitted  in  a  particular  format,  our 


review  will  be  facilitated  if  the  data  are 
submitted  ae  follows: 

•  Data  are  tabulated  in  seven  columns, 
with  data  for  each  patient  appearing  as  one 
line  and  lisljed  in  the  sequence  of  date  of 
transplant. 

•  The  fidticial  date  should  appear  on  each 
page. 

•  The  transplant  numbers  listed  may  be 
existing  heart  transplant  numbers  used  by  the 
applicant  facility.  If  so,  the  basis  for  any 
missing  numbers  should  be  explained. 

•  The  tabulation  should  include  no  more 
than  these  required  data.  If  more  data  are 
provided,  they  should  be  through  additional 
tables  or  si^jplemental  explanation, 

6.  Maintdfiance  and  submission  of  data. 
The  facility  must  agree  to  maintain  and 
routinely  submit  to  HCFA  in  a  standard 
format  prescribed  by  HCFA,  summary  data 
about  patients  selected,  protocols  used  and 
short-  and  long-term  outcome  on  all  patients 
undergoing.cardiac  transplantation,  not  only 
those  for  whom  payment  under  Medicare  is 
sought.  (Such  data  are  necessary  to  provide  a 
data  base  for  an  ongoing  assessment  of 
cardiac  tra|isplantation  and  to  assure  that 
approved  facilities  maintain  appropriate 
patient  selection  criteria,  adequate 
experienceilevels  and  satisfactory  patient 
outcomes. ).In  addition,  facilities  must  agree 
to  notify  HCFA  immediately  of  any  change 
related  to  tfie  facility's  transplant  program 
that  could  >ffect  the  health  or  safety  of 
patients  selected  for  covered  Medicare  heart 
transplant  j  or  which  would  otherwise  alter 
specific  elements  in  their  application.  For 
example,  ai  facility  must  report  any  significant 
decrease  it  its  experience  level  or  survival 
rates,  the  loss  of  key  members  of  the 
transplant  team,  or  the  transplantation  of 
patients  wlio  do  not  meet  the  facility's  patient 
selection  q-ileria. 

Facilitiel  not  approved  for  Medicare 
covered  haart  transplants  are  not  required  to 
maintain  summary  data  in  standard  format. 
However,  If  and  when  these  facilities  apply 
for  Medicare  approval,  they  will  be  required 
to  submit  $uch  data  for  all  patients  receiving 
a  heart  tra|isplanl  beginning  30  days  after 
being  notified  of  our  data  requirements.  We 
plan  to  issue  instructions  to  all  hospitals 
regarding  (he  required  summary  data  in  the 
near  futurt. 

7.  Or^ai\  procurement.  The  facility  must 
operate  oii  participate  in  an  organ 
procurement  program  to  obtain  donor  organs. 

a.  If  a  cdrdiac  transplantation  center 
utilizes  th>  services  of  an  outside  organ 
procurement  agency  to  obtain  donor  organs, 
it  must  haye  a  written  arrangement  covering 
these  services.  The  cardiac  transplantation 
center  mupt  notify  the  Secretary  in  writing 
within  30  days  of  terminating  such 
arrangements. 

b  "Organ  procurement  agency"  is  defined 
as  an  orgenization  that  meets  the  criteria  of 
section  3^(b)  of  the  Public  Health  Service 
Act. 

8.  Laboratory  services.  The  facility  must 
make  ava  liable,  directly  or  under 
arrangemjnts,  laboratory  services  to  meet  the 
needs  of  |  latients.  Laboratory  services  are 
performei  I  in  a  laboratory  facility  approved 
for  partic  pation  in  the  Medicare  program. 


B.  Process  for  Reiiew  and  Approval  of 
Facilities 

The  approval  of  facilities  will  be  based  on 
a  careful  review  pf  the  materials  submitted 
regarding  their  experience,  survival  rales, 
and  expertise,  as  well  as  their  commitment  to 
the  heart  transplent  program.  We  will 
conduct  the  review  with  the  aid  and  advice  of 
individual  non-Federal,  expert  consultants  in 
relevant  fields.  Generally,  the  consultants 
will  have  the  responsibility  of  reviewing 
applications  at  the  request  of  HCFA,  making 
recommendations  lo  HCFA  on  a  timely  basis 
concerning  qualified  facilities,  and  supporting 
each  recommendation  with  written 
documentation.  Consensus  of  the  consultants 
is  not  required.  The  individual  consultants 
will  report  to  us  on  their  findings  with  respect 
to  individual  applications  and  will  provide 
the  basis  for  decisions  as  to  the  approval  or 
disapproval  of  such  applications. 

In  approving  fecilities,  we  will  compare  the 
facility's  submission  against  the  criteria 
specified  in  this  notice.  The  approval  granted 
will  be  for  a  three  year  period  and  extensions 
of  approval  will  require  submission  of  a 
continuation  application  and  will  not  be 
automatic.         1 

In  addition  to'reviewing  applications,  the 
individual  expert  consultants  may  propose 
specific  changes  to  the  coverage  criteria. 
Finally,  in  certain  limited  cases,  exceptions  lo 
the  strict  criteri*  proposed  may  be  warranted 
if  there  is  justification  and  if  the  facility         , 
ensures  our  objectives  of  safety  and  efficacy. 
Under  no  circurtstances  will  exceptions  be 
made  for  facilities  whose  transplant 
programs  have  been  in  existence  for  less  than 
two  years,  and  epplications  from  consortia 
will  not  be  approved.  In  these  two  cases, 
disapprovals  will  be  made  by  HCFA  and  will 
not  require  prior  reviews  by  the  expert 
consultants.  Additionally,  exceptions  on  the 
basis  of  geographic  considerations  will  no'  be 
granted.  1 

C.  Application  ^*rocedure 

In  order  to  fatilitate  the  approval  of 
qualified  facilities,  we  announced  in  Ihc 
proposed  notic0  that  we  would  begin 
accepting  and  reviewing  applications  from 
facilities  that  believed  they  were  qualified 
based  on  the  piioposed  criteria.  Because  the 
applications  will  be  approved  only  on  the 
basis  of  the  criteria  published  in  this  final 
notice,  facilitiei  which  have  submitted 
applications  pr|or  to  the  publication  dale  of 
this  final  ruling;  April  6, 1987,  have  the 
opportunity  to  $ubmit  any  necessary  revision 
and  additions  lb  their  applications. 

A  facility  Ihajt  seeks  retroactive  approval 
must  show  thai  il  met  the  experience  and 
survival  criterii  on  the  dale  to  which  il  seeks 
retroactive  approval,  as  well  as  show  its 
experience  and  survival  to  the  stated  fiduci,)l 
date.  I 

The  applications  procedure  is  as  follows:  1. 
An  original  antj  two  copies  of  the  application 
must  be  submitted  on  8'/2  by  11  inch  papor. 
signed  by  a  pefson  authorized  to  do  so.  The 
facility  must  bf  a  participating  hospital  under 
Medicare  and  tnust  specify  its  providiT 
number,  and  tie  name  and  leiepnone  numbi-r 
of  an  individuc  I  we  could  contact  should  we 
have  questions  regarding  the  application. 
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2.  Information  and  data  must  be  clearly 
slatefi.  well  orgaDJzed  and  approphately 
indexed  lu  aid  in  its  review  against  the 
criteria  specified  in  this  notice.  Edch  page 
must  be  niunbered. 

3.  To  the  extent  possible,  the  application 
should  be  organized  into  eight  sections 
corresponding  to  each  of  the  eight  major 
criteria  and  addressing,  in  order,  each  of  the 
sub-criteria  identified. 

4.  The  application  should  be  mailed  to  the 
address  below  in  a  manner  which  provides 
the  facility  with  documentation  that  it  was 
received  by  us. 

Administrator.  Health  Care  Financing 
Administration,  c/o  Office  of  Executive 
Operations.  Room  777  East  High  Rise.  632S 
Security  Blvd..  Baltimore.  Maryland  21207. 

D.  Guidelines  for  Patient  Selection  Criteria 

Included  in  section  V.A..  Criteria  for 
Facilities,  is  the  requirement  that  a  facility 
must  have  adequate  written  patient  selection 
criteria  and  an  implementation  plan  for  their 
application.  Such  criteria  should  include  or 
be  comparable  to.  but  need  not  be  limited  to, 
the  guidelines  below  that  indicate  the  type  of 
factors  or  areas  we  would  like  to  see 
addressed.  We  expect  to  disapprove  any 
facility  that  departs  so  significantly  from  the 
guidelines  that  Medicare  beneficiaries  would 
be  placed  at  risk. 

1.  Patient  selection  criteria  must  be  based 
upon  both  a  critical  medical  need  for 
transplantation  and  a  maximum  likelihood  of 
successful  clinical  outcome. 

2.  The  patient  must  have  a  very  poor 
prognosis  (for  example,  less  than  a  25  percent 
likelihood  of  survival  for  six  months)  as  a 
result  of  poor  cardiac  status,  but  must 
otherwise  have  a  good  prognosis. 

3.  Ali  other  medical  and  surgical  therapies 
that  might  be  expected  to  yield  both  short- 
and  long-term  survival  (for  example.  3  or  5 
years),  comparable  to  that  of  cardiac 
transplantation,  must  have  been  tried  or 
considered. 

4.  Many  factors  must  be  recognized  at  the 
present  time  to  exert  an  adverse  influence  on 
the  outcome  after  cardiac  transplantation. 
The  manner  and  extent  to  which  adverse  risk 
is  translated  into  contraindication  varies.  A 
patient  who  meets  patient  selection  criteria 
under  section  D.  2..  3.,  and  5..  and  is  free  of 
the  adverse  factors  under  this  section  4a.  and 
b.,  is  considered  a  good  candidate  for  cardiac 
transplantation.  Some  experts  would  not 
require  freedom  from  all  adverse  factors 
under  this  section  4b.  We  recognize  that 
some  who  may  not  be  considered  "good 
candidates"  may  also  benefit,  but  the 
likelihood  or  extent  of  benefit  is  significantly 
less. 

a.  Strongly  adverse  factors  include:  (1) 
Advancing  age:  for  example,  a  patient 
beyond  53  to  57  years  of  age  (the  mid  SO's). 
Until  not  long  ago,  limited  experience  with 
patients  over  age  SO  showed  that  these 
patients  had  both  impaired  capacity  to 
withstand  post-operative  and 
immunosuppressive  complications  and 
lessened  survivaL  More  recently,  carefully 
selected  patients  through  age  56  have  had 
good  survival  experience;  but  experience 
with  patients  beyond  age  55  is  limited.  The 
selection  of  any  patient  for  transplantation 
beyond  age  50  must  be  done  vrith  particular 


care  to  ensure  an  adequately  young 
"physiologic"  age  and  the  absence  or 
insignificance  of  coexisting  disease. 

(2)  Severe  pulmonary  hypertension 
(because  of  the  limited  worlt  capacity  of  the 
typical  donor  right  ventricle  which  is  an 
imporiant  consideration  in  orthotopic  cardiac 
transplantation).  Generally,  pulmonary 
vascular  resistance  above  5  Wood  units  or 
pulmonary  artery  systolic  pressure  over  65 
mm  Hg  is  a  serious  adverse  factor.  However, 
these  patients  may  be  acceptable  if  a 
pulmonary  vasodilator  dru^  reduces  both 
pulmonary  vascular  resistance  below  3  Wood 
units  and  puhnonary  artery  systolic  pressure 
below  50  mm  I  Ig. 

(3)  Renal  or  hepatic  dysfunction  not 
explained  by  flie  underlying  heart  failure  and 
not  deemed  reversible  (because  of  the 
nephrotoxicity  and  hepatotoxicity  of 
cyclosporine).  For  patients  who  are  to  receive 
azathioprine  and  faifjb-dose  corticosteroid 
rather  than  cyclosporine,  a  slightly  higher 
level  of  hepatic  or  renal  dysfunction  is 
acceptable,  but  substantial  dysfunction  is 
still  a  contraindication  (because  of  the 
likelihood  of  early  exacerbation 
postoperatively  and  because  of  interference 
with  immunosuppressive  regimens). 

(4)  Acute  severe  hemodynamic  compromise 
at  the  time  of  transplantation  if  accompanied 
by  compromise  or  failure  of  one  or  more  vital 
end-organs  (because  of  a  substantially  less 
favorable  prognosis  for  survival  than  for  the 
average  transplant  recipient). 

(5)  Symptomatic  peripheral  or 
cerebrovascular  disease  (because  of 
accelerated  progression  in  some  patients 
after  cardiac  transplantation  and  on  chronic 
corticosteroid  treatment). 

(6)  Chronic  obstructive  pulmonary  disease 
or  chronic  bronchitis  (because  of  poor 
postoperative  course  and  likelihood  of 
exacerbation  of  infection  with 
immunosuppression). 

(7)  Active  systemic  infection  (because  of 
the  likelihood  of  exacerbation  with  initiation 
of  immunosuppression). 

(8)  Recent  and  unresolved  puhnonary 
infarction,  puhnonary  roentgenographic 
evidence  of  infection,  or  of  abnormalities  of 
unclear  etiology  (because  of  the  likelihood 
that  this  represents  pulmonary  infection). 

(9)  Systemic  hypertension,  either  at 
transplantation  or  prior  to  development  of 
end-stage  heart  disease,  that  required  multi- 
drug therapry  for  even  moderate  control  (for 
example,  multidrugs  to  bring  diastolic 
pressure  below  IDS  mm  Fig)  for  patients  who 
would  be  on  cyclosporine  protocols  (because 
of  the  substantial  exacerbation  of 
hypertension  with  cyclosporine  and  the 
difficulty  of  its  management). 

(10)  Any  other  systemic  disease  considered 
likely  to  limit  or  preclude  survival  and 
rehabilitation  after  transplantation. 

(11)  Cachexia.  e\'en  in  the  absence  of  major 
end  organ  failure  (because  of  the  significantly 
less  favorable  survival  of  these  patients). 

(12)  The  need  for  or  prior  transplantation  of 
a  second  organ  such  as  lung,  liver,  kidney,  or 
marrow  (because  this  represents  the 
coexistence  of  significant  disease,  and 
because  nmlti-organ  traospLantalion  mu&t 
still  be  considered  experimental). 

(13)  A  history  of  a  behavior  pattem  or 
psychiatric  itiness  considered  likefy  to 


interfere  significantly  with  compliance  with  a 
disciplined  medical  regimen  (because  a 
lifelong  medical  regimen  is  necessary, 
requiring  multiple  drugs  several  times  a  day, 
with  serious  consequences  in  the  event  of 
their  interruphon  or  excessive  consumption). 

(14)  The  use  of  a  donor  heart,  that  may 
have  had  its  effectiveness  compromised  by 
such  factors  as  the  use  of  substantial 
vasopressors  prior  to  its  removal  from  the 
donor,  its  prolonged  or  compromised 
maintenance  between  the  time  of  its  removal 
from  the  donor  and  its  implantation  into  the 
patient,  or  pre-existing  disease. 

b.  Other  factors  given  less  adverse  weight 
by  some  experts  but  considered  importantly 
adverse  by  others  include: 

(1)  Insulin-requiring  diabetes  mellitus.  in 
the  judgment  of  most  experts  (because  the 
diabetes  is  often  accompanied  by  occult 
vascular  disease  and  because  the  diabetes 
and  its  complications  are  exacerbated  by 
chronic  corticosteroid  therap>':  even  current 
cyclosporine  immunosuppression  regimens 
require  chronic  long-term  corticosteroid, 
though  at  a  lower  dose,  and  high  dose 
corticosteroid  is  used  in  the  treatment  of 
acute  rejection). 

(2)  Asymptomatic  severe  peripheral  or 
cerebrovascular  disease  (because  of 
accelerated  progression  in  some  patients 
after  cardiac  transplantation  and  on  chronic 
corticosteroid  treatment). 

(3)  Documented  peptic  ulcer  disease 
(because  of  the  likelihood  of  early 
postoperative  exacerbation). 

(4)  Current  or  recent  history  of  diverticulitis 
(which  must  be  considered  a  source  of  active 
infection  that  may  be  exacerbated  with  the 
initiation  of  immunosuppressant). 

5.  Plans  for  long-term  adherence  to  a 
disciplined  medical  regimen  must  be  feasible 
and  realistic  for  the  indrviduai  patient 

VI.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  final  regulatory 
impact  analysis  for  any  document  such 
as  this  that  meets  one  of  the  executive 
order  criteria  of  a  "major  rule";  that  is,  it 
is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  prepare  and  publish  a 
final  regulatory  flexibility  analysis, 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  US.C  801 
through.  612).  for  documents  such  as 
this,  unless  the  Secretary  certifies  that 
implementation  will  not  have  a 
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sigmticant  economic  impact  on  a 
substantial  number  of  small  entities. 

Implementation  of  this  proposal  is  not 
likely  to  have  an  annual  economic  effect 
exceeding  SlOO  million,  or  result  in  a 
major  increase  in  costs  or  prices. 
However,  it  will  affect  all  facilities  that 
consider  themselves  capable  of 
performing  heart  transplants.  These 
facilities  are  considered  small  entities 
under  the  Regulatory  Flexibility  Act. 

B.  Affected  Entities 

In  the  initial  impact  analysis,  we 
stated  that  in  calendar  year  1985  there 
were  72  facilities  that  characterized 
themselves  as  heart  transplant  facilities 
and  that  had  performed  at  least  one 
heart  transplant.  As  a  result  of  applying 
our  selection  criteria,  we  expected  that 
approximately  ten  facilities  would 
initially  be  approved  for  Medicare 
coverage  with  a  total  of  about  20 
facilities  receiving  Medicare  approvals  a 
year  later. 

Comment:  One  commenter  asked 
whether  our  estimate  of  ten  hospitals 
receiving  immediate  approval  reflected 
our  judgement  on  the  number  of 
facilities  meeting  the  selection  criteria  or 
if  this  reflected  the  minimum  number  of 
facilities  we  believe  were  required  in 
order  to  meet  the  demand  for  Medicare 
heart  transplants. 

Response:  The  estimate  of  ten 
hospitals  receiving  initial  approval  for 
Medicare  heart  transplant  coverage  was 
our  best  guess  of  the  number  of 
hospitals  that  will  immediately  meet  the 
determination  criteria.  It  should  be 
noted,  however,  that  this  estimate  was 
developed  primarily  for  the  purpose  of 
estimating  the  costs  of  covering  heart 
transplants  and  was  not  intended  to  be 
a  judgement  on  the  number  of  hospitals 
capable  of  meeting  the  coverage  criteria. 
That  is,  we  do  not  have  any  advance 
information  on  which  facilities  will 
apply  or  meet  the  criteria. 

Comment:  A  number  of  commenters 
expressed  concern  that  as  a  result  of 
establishing  qualifying  criteria  for 
selecting  heart  transplant  centers,  we 
will  be  giving  the  facilities  that  qualify  a 
significant  advantage.  Qualifying 
facilities,  the  commenters  point  out,  will 
gain  significant  amounts  of  Medicare 
revenues  at  the  expense  of  non- 
qualifying facilities.  Also,  one 
commenter  argued  that  the  prestige  of 
being  selected  as  a  Medicare  heart 
transplant  center  will  help  those 
hospitals  to  increase  their  share  of 
related  cardiovascular  markets. 
Moreover,  commenters  were  concerned 
that  other  third  party  payers  may  adopt 
Medicare's  selection  criteria,  thus 
virtually  shutting  those  facilities  that  do 


not  meet  the  Medicare  criteria  out  of  the 
heart  transplant  market. 

Response:  These  commenters  have  a 
legitimate  concern,  but  we  do  not 
believe  the  effects  of  these  criteria  will 
be  as  drastic  as  they  suggest.  As  we 
stated  in  the  initial  impact  analysis, 
hospitals  meeting  the  selection  criteria 
for  Medicare  coverage  of  heart 
transplant  may  well  increase  their  share 
of  the  transplant  market  and  the  added 
prestige  pf  being  an  approved  Medicare 
heart  transplant  center  also  could  result 
in  other  benefits  accruing  to  those 
facilities.  We  stated  that  noncertified 
facilities  would  view  our  coverage 
policy  as  having  a  potentially  negative 
effect  on  them. 

We  do  not,  however,  agree  that  the 
economic  consequences  for  failing  to  be 
approved  for  Medicare  are  as  serious  as 
the  commenters  believe.  We  are  not 
convinced  that  other  third  party  payers 
will  aut(^matically  fall  into  line  with  our 
coverage  criteria.  While  some  State 
Medicaid  programs  that  either  already 
cover  or  will  cover  heart  transplants 
may  adopt  our  coverage  standards,  they 
are  not  required  to  do  so.  The  Blue  Cross 
Association  is  an  example  of  one  major 
third  pajty  payer  that  has  adopted 
hospital 'Selection  criteria  for  its  member 
plans  thjt  are  somewhat  less  restrictive 
than  oure.  Consequently,  their  policy 
may  perfnit  a  number  of  hospitals  that 
fail  to  meet  our  standards  to  be  covered 
by  Blue  Cross  payment  plans. 

In  vielv  of  the  small  number  of 
Medicaile  patients  we  anticipate  will 
receive  heart  transplants,  compared  to 
the  number  of  non-Medicare  heart 
transplant  cases,  hospitals  failing  to 
meet  the  Medicare  coverage 
requirements  but  which  are  able  to  meet 
standards  established  by  other  payers 
may  not  experience  any  adverse  impact. 
To  illustrate  the  relative  sizes  of  the 
Medicare  and  non-Medicare  markets, 
we  estitrate,  that  there  will  be,  at  most, 
98  Medicare  heart  transplant  cases  for 
FY  1988,  the  first  full  year  of  coverage. 
By  contrast,  the  number  of  non- 
Medicate  cases  for  the  same  period  is 
expected  to  be  about  1900  cases.  Thus, 
Medicare's  share  of  the  total  heart 
transplant  market  is  expected  to  be  only 
about  five  percent.  Clearly,  hospitals 
that  fail  to  meet  the  Medicare  coverage 
criteria  but  meet  the  criteria  of  other 
insurers  may  enjoy  significant  benefits 
and  may  not  be  affected  at  all  by  failure 
to  meet  our  criteria,  depending  on  the 
distribution  of  Medicare  and  non- 
Medicare  cases. 

Nev^theless,  should  most  or  all  third 
party  payers  eventually  adopt  our 
policy.  It  may,  indeed,  adversely  affect 
those  facilities  that  fail  to  meet  the 
criteria!  Yet,  we  must  point  out  that  we 


have  no  authority  to  regulate  private 
insurers,  nor  |o  limit  any  decision  they 
may  make  to  adopt  policies  similar  to 
our  own.  If  such  conformance  were  to 
occur,  we  believe  it  would  merely  reflect 
a  general  medical  consensus  that  might 
h.T^  formed  even  if  we  had  not 
aui.essed  th^  issue. 

C.  Impact  on  Beneficiaries 

In  the  initial  impact  analysis,  we 
pointed  out  that  because  of  Medicare 
eligibility  requirements  we  did  not 
expect  that  many  Medicare 
beneficiaries  to  become  suitable 
candidates  fdr  heart  transplants.  Either 
the  age  requirements  or  the  long  waiting 
period  for  persons  with  disabilities 
would  tend  to  reduce  the  number  of 
potential  heart  transplant  recipients 
eligible  for  Medicare 

Comment:  Several  commenters 
expressed  coiicern  that  the  restrictive 
nature  of  our  facility  selection  criteria 
will  result  in  beneficiaries  having  to 
travel  long  distances  from  their  homes 
and  having,  as  a  result,  to  incur  higher 
travel  and  accommodation  expenses  in 
order  to  receive  a  heart  transplant. 
These  commenters  argue  that  if  our 
criteria  were  more  lenient,  more 
hospitals  in  more  areas  of  the  country 
could  be  certified  to  perform  heart 
transplants.  Beneficiaries  would  then 
not  have  to  travel  as  far  to  receive 
service  and  would  not,  therefore,  have  | 
to  incur  the  Higher  personal  expenses. 

Response:  VJe  acknowledged  in  our 
initial  impact  analysis  that  our  policy 
was  fairly  restrictive.  We  believe, 
however,  that  our  approach  is  justified 
on  the  basis  of  our  concern  for  patient 
safety  and  the  success  rates  currently 
achievable  With  this  type  of  procedure. 
Furthermore,  we  believe  the  benefit  of 
affording  beneficiaries  the  opportunity 
of  undergoing  this  type  of  procedure 
with  a  very  reasonatjle  assurance  of  a    ( 
successful  outcome  must  be  weighed    . 
against  the  possibility  of  somewhat 
higher  personal  expenses. 

D.  Alternatives  Considered 

In  the  initial  analysis,  we  considered 
the  alternatives  of  either: 

•  Continuing  not  to  cover  heart 
transplants:  or 

•  Allowing  all  Medicare  participating 
hospitals  to  establish  transplant 
programs  without  additional  facility 
criteria,  although  requiring  the  use  of 
patient  selection  criteria. 

We  continue  to  reject  the  first  \ 

alternative  because  we  have  now         ; 
determined  that  heart  transplants,  when 
performed  in  accordance  with  the 
proposed  crjleria.  are  medically 
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reasonable  and  necessary  and  meet  the 
requirements  for  Medicare  coverage. 
Our  major  reason  for  continuing  to 
reject  the  second  alternative  is  that  it 
would  permit  uncontrolled  proliferation 
of  transplant  facilities,  thus  raising  all 
the  concomitant  questions  about  quality 
of  services,  given  the  limited  availability 
of  donor  organs  and  experienced 
transplant  teams.  Although  adoption  of 
this  policy  alternative  would  help  in  the 
faster  proliferation  of  this  treatment 
modality  among  the  approximately  200 
hospitals  that  could  be  interested  in 
qualifying  over  the  next  five  years,  the 
diffusion  of  this  procedure  over  such  a 
broad  base  is  likely  to  lower  the 
experience  level  and  would  probably 
lead  to  lower  success  and  survival  rates 
among  Medicare  heart  transplant 
patients.  Our  responsibilities  for  the 
well-being  of  Medicare  beneficiaries 
and  for  the  prudent  expenditure  of 
Medicare  trust  funds  dictate  that  we 
pursue  a  cautious  policy  with  respect  to 
a  procedure  as  complex  as  heart 
transplantation. 

E.  Summary  and  Final  Expenditure 
Estimate 

In  the  initial  impact  analysis,  we 
discussed  in  some  detail  the  difficulties 
of  estimating  the  costs  of  covering  heart 
transplants.  The  major  problem  was  in 
accurately  estimating  the  number  of 
suitable  Medicare  eligible  candidates 
for  the  procedure.  As  a  result  of  this 
uncertainty  in  our  projections,  we 
presented  a  high  and  a  low  cost  estimate 
for  each  of  the  five  successive  fiscal 
years.  The  differences  between  the  two 
projections  reflected  different 
assumptions  about  the  growth  rate  of 
Medicare  heart  transplant  candidates. 
We  also  assumed  that  once  Medicare 
began  covering  heart  transplants,  all 
State  Medicaid  programs  that  currently 
do  not  cover  this  procedure  would  do  so 
within  the  next  five  years. 

We  did  not  receive  any  comments  on 
our  cost  estimates.  Thus,  the  only 
change  we  are  making  in  our  final  cost 
projections  is  to  reflect  the  enactment  of 
section  9335(c)  of  Pub.  L.  99-509  that 
amended  section  1861(s)(2)  of  the  Act. 
This  provision  allows  for  the  payment 
for  immunosuppressive  drugs  that  are 
required  in  connection  with  a  covered 
organ  transplant  for  a  one  year  period 
following  the  transplantation.  In  the 
initial  cost  estimates,  we  assumed  the 
cost  of  immunosuppressive  drugs  would 
be  covered  over  the  life  of  the  patient. 
As  a  result  of  the  enactment  of  Pub.  L. 
99-509.  we  are  lowering  the  high  cost 
estimate  for  FY  1991  from  $25  million  to 
$20  million.  The  following  table  presents 
our  minimum  and  maximum  estimates  in 
the  growth  of  Medicare  expenditures 


and  the  Federal  share  of  Medicaid 
expenditures  for  the  coverage  of  heart 
transplants  through  FY  1991. 

Projected  Increases  in  Heart 
iRANSPt-ANT  Expenditures 


Fiscal  year 


1987 


\  I 

1988     1989  I  1990  '  1991 


Federal  Expernlitures  (rounded  to  nearest  $5 

million) 
Medicare 


Low 

Medicare 

Higt) 

Medicaid 


(') 
S 


10 


(') 

15 
5 


(') 

20 
5 


(') 

20 
5 


'  Less  tt^an  $2.5  million. 

In  conclusion,  we  have  examined  two 
alternative  approaches  to  the  coverage 
of  heart  transplants  and  the  concerns 
raised  by  commenters.  We 
acknowledged  in  our  responses  to 
comments  that  non-qualifying  hospitals 
might  be  disadvantaged  financially  as  a 
result  of  hospital  selection  criteria. 
However,  we  pointed  out  that  patient 
safety  and  the  need  for  the  judicious 
expending  of  Medicare  trust  funds 
dictates  the  careful  selection  of 
facilities.  Thus,  we  are  maintaining  the 
policy  we  proposed  in  our  October  17 
notice.  Nevertheless,  as  we  state 
elsewhere  in  this  notice,  the  expert 
consultants  may,  under  certain 
circumstances,  recommend  exceptions 
to  the  criteria.  Also,  we  will  be 
reviewing  the  selection  criteria  over  the 
next  three  years  and  revising  them 
based  on  new  data  and  changes  in  the 
technology  and  methods  of  performing 
this  procedure. 

VII.  Waiver  of  30-Day  Delay  in  Effective 
Date 

In  the  Notice  of  Proposed  Rulemaking 
published  on  October  17, 1986,  we 
proposed  to  make  the  effective  date  of 
coverage  of  heart  transplants  the  date  of 
publication  of  the  proposed  notice  (that 
is,  October  17, 1986).  Coverage  as  of 
October  17, 1986  would  be  effective  only 
for  those  facilities  which  would  have 
qualified  as  heart  transplant  facilities 
when  the  transplant  was  performed  and 
whose  applications  are  received  by 
HCFA  within  90  days  of  the  Federal 
Register  publication  of  this  final  notice 
announcing  our  policy  (that  is,  July  6, 
1987).  The  effective  date  of  coverage  for 
heart  transplants  performed  at  facilities 
applying  after  July  6, 1987,  will  be  the 
date  the  facility  receives  approval  from 
HCFA  as  a  heart  transplant  facility. 


VIII.  Paperwork  Burden 

This  final  notice  contains  information 
collection  requirements  that  are  subject 
to  Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980.  Specifically,  facilities  that 
wish  to  obtain  approval  for  Medicare 
coverage  of  heart  transplantation 
services  must  submit  an  application  and 
documentation  pertinent  to  the 
transplantation  services  We  submitted  a 
copy  of  this  proposed  notice  to  the 
Executive  Office  of  Management  and 
Budget  (EOMB)  for  its  review  of  these 
information  collection  requirements. 
EOMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  notice  under  OMB  Control  No. 
0938-0490. 

(Sees.  1102, 1862(a)(1)  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302. 1395v(a)(l)  and 
1395hh)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare-Hospital 
Insurance  Program) 

Dated:  March  20.  1987. 
William  L  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  March  30, 1987. 
Otis  R.  Bowen. 
Secretary. 

[FR  Doc.  87-7490  Filed  4-3-87:  8:45  am| 
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Office  of  Human  Development 
Services 

Administration  for  Children,  Youth, 
and  Families;  Head  Start  Name  and 
Logo  Trademark  Registration 

agency:  Administration  for  Children, 
Youth  and  Families  (ACYF).  Office  of 
Human  Development  Services  (OHDS). 
Department  of  Health  and  Human 
Services  (DHHS). 

ACTION:  Notice  of  Trademark 
Registration  for  Head  Start  Name  and 
Logo. 

SUMMARY:  This  Administration  for 
Children,  Youth  and  Families'  Notice 
provides  information  and  instructions  to 
all  Head  Start  grantees  and  delegate 
agencies  and  the  general  public  on  the 
use  of  the  Head  Start  name  and  logo. 

EFFECTIVE  DATE:  April  6, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M,  Foster,  Director,  Program 
Operations  Division,  ACYF/Head  Start 
Bureau,  P.O.  Box  1182,  Administration 
for  Children,  Youth  and  Families, 
Washington,  DC  20013,  (202)  755-8208. 
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SUPPLEMENTARY  INPORMATION: 

A.  General 

The  name  "Head  Start"  was  officially 
registered  by  the  United  States 
Commission  of  Patents  and  Trademarks 
on  February  25, 1986,  and  was  provided 
U.S.  Trademark  Registration  Certificate 
No.  1,384,264.  On  March  11, 1986,  the 
Head  Start  logo  was  registered  officially 
and  provided  U.S.  Trademark  Certificate 
Registration  No.  1,  385,972. 

The  terms  of  the  registrations  are  for 
twenty  (20)  years  from  those  dales  and 
can  be  renewed  for  subsequent  20-year 
terms  at  the  appropriate  time. 

The  registered  trademark  symbol,  (R), 
must  appear  by  the  name  and  logo  at  all 
times,  it  is  not  necessary  for  grantees 
and  delegate  agencies  to  discard  their 
current  inventory  of  material  However, 
grantees  must  add  the  trademark 
symbol  when  materials  are  reprinted. 

B.  Authorized  Users 

The  Head  Start  Bureau  authorizes 
local  Head  Start  grantees  and  delegate 
agencies  to  use  the  name  and  logo 
without  further  approval  on  stationery, 
posters,  recruitment  literature, 
newsletters  and  other  promotional  items 
designed  to  inform  the  local  community 
of  Head  Start  activities. 

C.  Use  of  Head  Start  Narae  or  Logo  on 
Items  for  Manufacture.  Sale  or 
Distribution 

Only  Head  Start  grantees,  delegate 
agencies,  and  organizations  that  receive 
Head  Start  contracts,  as  well  as  non- 
profit organizations  which  represent 
Head  Start  programs,  such  as  State  or 
National  Head  Start  Associations,  may 
use  the  Head  Start  name  and  logo  on 
items  they  sell  or  distribute.  However, 
these  organizations  must  obtain  prior 
approval  for  the  use  of  the  Head  Start 
name  or  logo  from  the  Head  Start 
Bureau.  Grantees  must  treat  profits  from 
such  sales  as  program  income  and 
report  the  proceeds  on  the  SF-269. 
Grantees  requesting  approval  to 
manufacture,  sell  or  distribute  items 
bearing  the  Head  Start  name  or  logo 
must  identify  at  least  one  of  the  three 
additional  cost  alternatives  to  be  used 
as  stipulated  in  45  CFR  74.42. 

D.  Approval 

Requests  to  manufacture,  sell  or 
distribute  items  bearing  the  Head  Start 
name  or  logo  must  be  submitted  at  least 
sixty  (60)  days  prior  to  the  anticipated 
date  of  sale  or  distribution.  Approved 
requests  will  be  effective  for  a  period 
not  to  exceed  three  years  and  only  for 
those  items  for  which  such  written 
approval  was  granted.  Requests  for 
approval  should  be  sent  to:  Mr.  William 


McCarron,  Chief,  Discretionary  Grants 
Management  Branch,  Office  of  Human 
Development  Services,  200 
Independence  Avenue  SW.,  Room  345- 
F,  Washington,  DC  20201. 

E.  Restrictions 

Unless  otherwise  approved,  all 
unauthorized  individuals,  organizations 
and  commercial  firms  must  discontinue 
manufacturing,  selling  or  distributing 
materials  bearing  either  the  Head  Start 
name  or  logo  on  the  effective  date  of  this 
notice. 

Unauthorized  use  of  the  Head  Start 
name  o>  logo  should  be  reported 
immediately  so  that  appropriate  legal 
action  can  be  taken.  Reports  of 
unauthorized  use  should  be  sent  to:  Mr. 
Clennie  H.  Murphy,  Jr.,  Acting  Associate 
ConMnissioner,  Administration  for 
Children,  Youth  and  Families,  Head 
Start  Bureau,  P.O.  Box  1182, 
Washington,  DC  20013. 

Dated:March&  1987. 

Dodie  livington, 

Commistioner,  AdministrotioB  far  Children, 
Youth  aad  Families. 

Approved:  March  31, 1987. 
lean  K.  Blder,  Ph.D., 

Assistant  Secretary  for  Human  Development 
ServiceS'Designate. 
(FR  Doc.  87-7496  Filed  4-3-67;  B:45  am] 
BlUJNfi  CODE  4ta»-0Mi 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-87-834;  FR-2342] 

Delegation  of  Author^  With  Respect 
to  the  Solar  Energy  and  Energy 
Conservation  Bank  Act 

agency:  Office  of  the  Secretary,  HUD. 
action:  Notice  of  delegation  of 
authority. 

summary:  The  Secretary  is  transferring 

authority  with  respect  to  the  Solar 

Energy  and  Energy  Conservation  Bank 

(SEECB)  to  the  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development. 

EFFECTIVE  DATE:  March  2, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grant  E.  Mitchell,  Assistant  General 

Counsel  for  Fiscal  Management  and 

Energy  Programs,  Room  10248, 

Department  of  Housing  and  Urban 

Development,  451  Seventh  Street  SW.. 

Washington,  DC  20410;  telephone  (202) 

755-6550.  (This  is  not  a  toll-free 

number.) 

SUPPLIHENTARY  INFORMATION:  The 

Solar  Energy  and  Energy  Conservation 


Bank  which  was  established  by  Part  1, 
Subtitle  A.  Title  V  of  the  Energy  Security 
Act  of  1980  (12  U.S.C  3602  through 
3620),  terminates  according  to  its  terms 
on  September  30, 1987.  No 
appropriations  have  been  made  for  the 
Bank  since  FY  1985  and  none  are 
anticipated.  All  funds  of  the  Bank  have 
been  committed.  The  President  of  the 
Bank  has  resigned  as  of  February  2& 
1987.  The  Secretary  therefore  deems  it 
appropriate  to  delegate  all  necessary 
executive  and  administrative  functions 
to  the  Assistant  Secretary  for 
Community  Planning  and  Development 

Section  A.  Authority  Delegated 

The  Assistant  Secretary  for 
Community  Planning  and  Development 
is  authorized  to  exercise  the  power  and 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  regarding  the 
Solar  Energy  and  Energy  Conservation 
Bank,  so  long  as  executive  and 
administrative  functions  remain 
outstanding.  In  addition,  pursuant  to 
Solar  Energy  and  Energy  Conservation 
Bank  Resolution  No.  3  of  July  22. 1980 
creating  the  position  of  Manager  of  the 
Bank,  Oie  Assistant  Secretary  for 
Community  Planning  and  Development 
is  also  appointed  as  Manager  of  the 
Bank,  to  serve  in  such  position  until  the 
termination  of  the  Bank  on  September 
30, 1987. 

Section  B.  Authority  to  Redelegate 

The  Assistant  Secretary  for 
Community  Planning  and  Development 
is  authorized  to  redelegate  to  employees 
under  his  jurisdiction  any  power  and 
authority  delegated  under  Section  A  of 
this  delegation,  including  the  ability  to 
act  as  Manager  of  the  Bank,  except  the 
power  and  authority  to  issue  rules  and 
regulations. 

Authority:  Bee.  7(dJ,  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C. 
3535(d). 

Dated:  April  1. 1987. 
Samuel  R.  Pierce,  ]r., 
Secretary.     | 
[FR  Doc.  87-7575  Piled  4-3-87;  8:45  amj 

BILLING  CODE  4210-3^-N 


[  Docket  No.  0-67-833;  FR-2336)  | 

Office  Of  the  Assistant  Secretary  for 
Comnujnity  Planning  and 
Development;  Redelegation  of 
Authority  To  Execute  Legal 
Instruments  in  the  Name  of  tti« 
Secretary 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
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ACTION:  Amendment  of  notice  of 
redelegation  of  authority. 


SUMMARV:  The  Assistant  Secretary  for 
Community  Planning  and  Development, 
on  July  26, 1982  redelegated  authority  to 
execute  written  instruments  relating  to 
section  312  Rehabilitation  Loans  to 
certain  officials,  47  FR  33324,  August  2, 
1982.  Subsequent  redelegations  added 
other  officials.  50  FR  13667.  April  5, 1985 
and  51  FR  5412,  February  13, 1986.  This 
amendment  adds  to  the  officials  with 
this  authority  the  Director. 
Rehabilitation  Loans  and  Homesteading 
Division,  removes  the  reference  to  the 
Deputy  Director  of  the  Office  of  Urban 
Rehabilitation,  and  supersedes  previous 
redelegations. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cohen,  Director,  Office  of  Urban 
Rehabilitation,  Room  7170,  Department 
of  Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  [202]  755-5685  (this  is  not  a  toll- 
free  number]. 

SUPPLEMENTARY  INFORMATION:  Under 
section  312  of  the  Housing  Act  of  1964, 
42  U.S.C.  1452b,  the  authority  to  execute 
legal  instruments  under  the  section  312 
Loan  Program  has  been  delegated  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development,  except  for 
those  legal  instruments  which  relate  to 
the  property  management  and 
disposition  functions  delegated  to  the 
Assistant  Secretary  for  Housing,  48  FR 
49384,  October  25, 1983.  In  order  to 
expedite  property  foreclosures  and 
judgments  against  section  312  borrowers 
in  default,  the  Assistant  Secretary  for 
Community  Planning  and  Development 
has  determined  that  his  authority  to 
execute  legal  instruments  should  be 
redelegated  to  the  Office  of  Urban 
Rehabilitation. 

Accordingly,  the  Assistant  Secretary's 
redelegation  of  July  26, 1982,  47  FR 
33324,  as  amended,  is  further  amended 
as  follows: 

A.  Authority  Redelegated 

The  Deputy  Assistant  Secretary  for 
Program  Management,  Office  of 
Community  Planning  and  Development; 
the  Director  of  the  Office  of  Urban 
Rehabilitation;  the  Director, 
Rehabilitation  Loans  and  Homesteading 
Division;  and  the  Rehabilitation  Program 
Specialist  appointed  as  Government 
Technical  Representative  to  the  section 
312  Loan  Servicing  Contract,  (all  in  the 
Office  of  Urban  Rehabilitation)  are 
hereby  redelegated  the  authority  to 
execute  in  the  name  of  the  Secretary 
written  instruments  relating  to  Section 
312  Rehabilitation  Loans,  including 
deeds  of  release,  substitutions  of 
trustees,  compromises,  write-offs. 


assignments,  and  satisfactions  of  notes, 
mortgages,  deeds  of  trust,  and  other 
security  instruments.  However,  this 
redelegation  does  not  cover  the 
execution  of  written  instruments  that 
relate  to  certain  section  312  loan-related 
property  management  and  disposition 
functions  that  have  been  delegated  to 
the  Assistant  Secretary  for  Housing  (see 
45  FR  54143,  August  14. 1980). 

B.  Redelegations  Superseded 

This  redelegation  supersedes  the 
redelegation  of  authority  to  execute 
legal  instruments  under  the  section  312 
program  published  at  47  FR  33324. 
August  2. 1982;  50  FR  13667,  April  5, 
1985;  and  51  FR  5412,  February  13, 1986. 

Authority:  Sec.  312  of  the  Housing  Act  of 
1964.  42  U.S.C.  1452b,  and  section  C. 
Delegation  of  Authority,  48  FR  49384,  October 
25. 1983. 

Dated:  March  30, 1987. 
Jack  R.  Stokvis, 

Deputy  Assistant  Secretary  for  Community 
Planning  and  Development. 
(FR  Doc.  87-7517  Filed  4-3-«7;  8:45  am) 

BILLING  COOE  «210-2»-M 


[Docket  No.  N-87-1690] 

Office  of  Administration;  Submission 
of  Proposed  Information  Collections 
to  0MB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ACTION:  Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  F.  Morrall,  OMB  Desk  Officer, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal;  (2)  tiic 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new,  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows; 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Outline  Specifications,  24  CFR 
841 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  form  is  prepared  by  architects 
employed  by  PHAs  or  by  Turnkey 
Developers  to  establish  quality  and 
type  of  materials  and  equipment  to  be 
incorporated  into  housing 
developments.  It  is  used  by  the  PHA 
and  HUD  to  determine  that  specified 
items  comply  with  codes  and  HUD 
standards  and  are  appropriated  in  the 
project. 

Form  number:  HUD-5087. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Respondents:  On 
Occasion. 

Estimated  Burden  Hours:  2,641, 

Status:  Extension. 

Contact:  William  C.  Thorson,  HUD,  (202) 
755-6460;  John  F.  Morrall,  OMB,  (202) 
395-6880. 

Authority;  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 
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|ohn  T.  Murphy, 

Director.  Information  Policy  and  Management 

Division. 

Submission  of  Proposed  information 
Collection  to  OMB 

Proposal:  Housing  Developmenl  Grant 
Applicatian. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Oties,  counties,  general-purpose 
political  subdivisions  of  a  state, 
Indian  tribes,  and  slates  applying  on 
behalf  of  general  local  government 
may  submit  an  applicalion(s)  under 
the  Housing  Development  Grant 
Program.  All  applications  are 
reviewed  and  competitively  ranked  by 
HUD  for  award  of  grant  funds. 

Form  number:  HUD-90031  and  90031A. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Respondents:  On  Occasion 
and  Other. 

Estimated  Burden  Hours:  16,400. 

Status:  Reinstatment. 

Contact:  lessica  A.  Franklin,  HUD  (202) 
755-6142;  John  F.  Morrall,  OMB,  (202) 
395-6880. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Uevelopmerl  Act  42  U.S.C.  3535(d). 

Dated:  March  31. 1987. 
John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 
|FR  Doc.  87-7574  Filed  4-J-87;  8:45  am] 

BILLING  COOE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I  OR-050-4322-02:GP7- 1 52  ] 

Prlneville  District  Advisory  Council 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  94-579  and  43  CFR  Part  1780 
that  a  meeting  of  the  Prineville  District 
Advisory  Council  will  be  held  on  May 
14, 1987.  The  meeting  agenda  will  cover 
the  John  Day  River  Management  Plan, 
the  Brothers/LaPine  Resource 
Management  Plan  planning  process,  the 
BLM  organization  study  for  Oregon/ 
Washington,  the  District  land  exchange 
status  and  an  update  on  the  Wilderness 
Study  Program. 

The  public  is  welcome  to  attend. 
Persons  wishing  to  testify  before  the 
Advisory  Council  should  contact  the 
District  Manager  at  185  East  4th  Street, 
Prineville,  OR  97754,  phone  (503)  447- 
4115  by  May  11, 1987. 


Dated:  March  3a  1967. 
fames  L.  Hancock, 

District  Manager. 

|FR  Doc.  87-7503  Filed  4-3-87;  8:45  am] 

BU.UNG  CODE  4310-33-« 


[CO-0 10-07-4322-17] 

Craig,  CO;  Advisory  Council  Meeting 

In  accordance  with  Pub.  L  94-579, 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  Advisory 
Council  an  May  20, 1987,  at  10  a.m.  at 
the  Craig  District  OfTice,  455  Emerson 
Street,  Craig,  Colorado. 

Agenda  hems  will  include; 

1.  Elections  of  chairperson  and  vice- 
chairperson. 

2.  Noxious  weed  control. 

3.  Proposed  Sand  Wash  races. 

4.  Little  Snake  Resource  Management 
Plan  protests. 

The  meeting  will  be  open  to  the 
public;  interested  persons  may  make 
oral  statements  at  10:30  a.m.  Summary 
minutes  of  the  meeting  will  be 
maintained  in  the  Craig  District  Office. 

Dated:  March  16, 1987. 
William  |.  Pulford, 
District  Manager. 

[FR  Doc.  87-7468  Filed  4-3-87;  8:45  am] 
BILLING  COOE  4310-JB-M 


I WY-930-07-4220-10;  W-101899] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting  Sweetwater  County, 
WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
357.34  adres  of  public  land  for  protection 
of  the  Natural  Corrals  archaeological 
site  near  Superior,  Wyoming.  This  notice 
closes  the  land  for  up  to  2  years  from 
surface  entry  and  mining.  The  land  will 
remain  open  to  mineral  leasing. 
DATE:  Comments  and  requests  for  a 
public  meeting  should  be  received  by 
July  6, 1987. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to:  Wyoming 
State  Director,  Bureau  of  Land 
Management.  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003. 

FOR  FURTHBt  INFORMATION  CONTACT: 
Tamara  }.  Gertsch,  BLM  Wyoming  State 
Office,  (307)  772-2072. 

On  Kterch  26, 1987,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 


land  from  settlement,  sale,  location,  or 
entry  under  the  general  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Sixth  Principal  Meridian 

T.  21  N.,  R.  101  W., 

Sec.  18;  Lots  1-3.  WViNE'A.  E'4NWy4. 
NEViSWV4.  NW'ASE'/d. 

The  area  described  contained  357.34  acres 
in  Sweetwater  County.  The  purpose  of  ^e 
proposed  withdrawal  is  the  protection  of  the 
archaeological,  geological,  and  recreational 
values  of  the  Natural  Corrals  site. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  only  those  which  are  specifically 
allowed  by  the  authorized  officer  of  the 
Bureau  of  Land  Management. 
F.  William  Eikenberry, 
Associate  State  Director. 
[FR  Doc.  87-7462  Filed  4-3-87;  8:45  am] 

BILLING  CODE  4310-22-M 


[WY-930-07-4220-11;  W-79284,  W-72985] 

Wyoming:  Amended  Notice  of  |. 

Proposed  Withdrawal 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  following  described 
lands  which  are  withdrawn  by  the 


Department  of  the  Army  are  not 
proposed  for  continuaffon  as  was 
pubHshed  m  Federaf  RegistBT  Document 
84-14807,  Page  23123  which  published  on 
June  4, 1984. 

Sixth  Principal  Meridian 

T.  33  N..  R.  99  W.. 

Sec.  la  SW'ASW'A. 

This  action  will  reduce  the  acreage 
proposed  for  continuation  to  1320  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief.  Branch  of  Land  Resources.  Bure»u 

of  Land  Management  Wyoming  State 

Office  P.O.  Box  1828.  Cheyenne,  WY 

82003. 

Hillary  A.  Otten. 

Slale  Director. 

|FR  Doc.  87-7501  Filed  4-3-«7:  8(46  am] 

BltUMG  CODE  4319-22-lt 


Fish  and  Wildlife  Service 

Endangered  Speaes  Convention; 
Foreign  Law  Notification,  Argentina 

AGENCV.  Fish  and  Wildlife  Service; 
Interior. 

ACTIO**:  lVoti€e  of  informaticm  No.  13. 

SMbjcct:  Argentina — Ban  on  trade  in 
some  species. 

This  is  a  Sche^Ie  fl  Notice 

Source  of  Foreign  Law  Informatton 

On  May  7, 1986.  by  Notification  to  the 
Parties  No.  384,  the  Secretariat. 
Convention  on  Fntemational  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  advised  all  Cites 
Management  Authorities,  including  tbat 
of  the  United  States,  of  a  communication 
received  by  the  Secretariat  from  the 
Management  Authority  of  Argentina. 
Copies  of  Resolution  24.  effective 
February  23, 1988,  and  of  Resohitions  62 
and  63,  effective  March  14, 1986,  of  the 
government  of  Argerttina  accompanied 
the  NotiftcatioQ  from  the  Secretariat. 

Action  by  the  Fish  and  Wildlife  Service 

Argentina  Resolution  No.  63  prohibits 
from  export  from  Argentina  after  March 
14, 1986,  all  specimens,  including  hve 
animals  and  parts  and  derivatives,  of 
the  following  species:  Fefis  jacobita, 
Fclis  pardaUs  mitis,  Felis  tigrinus,  arid 
Felis  wiedii.  all  of  which  are  listed  as 
endangered  under  the  MS.  Endangered 
Species  Act.  as  well  as  Felis  colocolo. 
Felis  concolor.  Felis  geaffmyi  Felis 
guigna.  Felis  yagauoroundi.  and 
Panthera  otko.  Att  imports  into  the 
United  States  of  any  of  these  sp>edes,  or 
their  parts  or  derivatiTes,  which  declare 
Argentina  as  country  of  origin  and  a 
date  of  export  on  or  after  March  14^ 
1986,  are  illegal. 
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Argentina  Resolution  No.  24  prohibits 
the  export  from  Argeirtrna  of  Boa 
constrictor  occidentalis,  Eunectes 
notaeus  and  Rhea  amerrcana  on  or  after 
August  22, 1986.  All  imports  into  the 
United  States  of  any  of  tkese  species,  or 
their  parts  or  derivatives,  which  declare 
Argentina  as  country  of  origin  and  dale 
of  export  on  or  after  August  22, 1986.  are 
illegal, 

Argentina  Resolution  No.  62  provides 
that  only  mammals,  birds  and  reptiles 
listed  by  Argentina  in  Cliapter  VTI  of 
Argentina  Decreto  No.  691  of  March  21, 
1981.  ©r  wildhfe  declared  by  Argentina 
as  harmful,  or  bred  in  captivity  in 
Argentina-registetied  e^ablishments 
may  be  legally  exported.  All  imports 
into  the  United  States  of  any  other  live 
mammals,  birds  or  reptiles  native  to 
Argentina  is  prohibited  after  September 
5, 1986.  without  proof  of  legal  export  in 
compliance  with  Argentina  Resolution 
No.  62. 

Witfiout  proof  of  legal  export  from 
Argentina  in  accordance  with 
Resolutions  24,  62,  6^  import  of  wildlife 
into  the  United  States  may  be  illegal 
Specimens,  parts  and  products  imported 
in  violation  of  Argentina  law  will  be 
refused  clearance  and/or  seized  and 
forfeited- 

EFFECTIVC  DATl:  May  6. 1987. 

EXPIRATION  DATE  None  until  further 

notice. 

FOR  FURTHER  INFO*NHATIO*«  CONTACT: 

Nancy  Roeper.  Drvisiorr  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006,  Washington,  DC 
20038-8006.  Tek^phoF^e  202/343-9242. 

Dated:  March  31. 1987. 
Frank  Dunkle, 
Director. 

IFR  Doc.  »7-7547  Fded  4-0-87;  &45  am) 
BILUNfiCOOC  4>IO-CS-«fl 

Endangered  Species  Convention; 
Foreign  Law  Notification,  Peru 

AQENCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  Information  No.  14. 

Subject:  Peru — Export  of  Parrots. 

This  is  a  Schedule  11  Notice' 

Wildlife  subject  to  this  notice  is 
subject  to  detention,  to  refusal  of 
clearance,  or  to  seizure  and  forfeiture,  if 
imported  into  the  United  States. 

Source  af  FotetgiB  Law  Infonnattan 

On  May  7, 1906,  by  Notification  to  the 
Parties  Na  389  the  Secretariat, 
Convention  on  hrterrrational  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  advised  all  Cites 


Management  Authorities,  including  that 
of  the  United  States,  that  Peru  has 
amended  its  fist  of  parrots  which 
Peruvian  law  allows  to  be  exported  from 
the  country.  The  cooperation  of  foreign 
governments  has  been  requested  by 
Peru  in  enforcing  its  ban  on  export  of 
other  than  listed  species  and  Cites 
Management  Authorities  have  been 
requested  to  reject  exports  involving 
species  of  the  order  Psittaciformes  other 
than  those  listed. 

Action  by  Fnb  aad  WUcUife  Service 

As  of  April  21, 1986.  only  the  species 
Aratinga  vagferi  (red-fronted  conure), 
Aratinga  erythrogen\'s  (red-masked 
conure),  Forpvs  coelestis  (Pacific 
parrotlet),  Bolborhynchus  aurifrvns 
(Mountain  parakeet).  Bolborhynchus 
orbygnesitis  (Andean  parakeet),  and 
Brotogeris  pyrrhopterns  (grey-cheeked 
parakeet)  of  the  order  Psittaciformes 
may  be  legally  exported  from  Pern. 
Imports  into  the  United  States  of  any 
other  psittacine  species  declaring  Peru 
as  country  of  origin  and  exported  from 
Peru  on  or  after  April  21, 1986.  will  be 
prohibited 

EFFECTIVE  DATE;  May  6.  1987. 
EXPIRATIOM  date:  None  until  further 

notice. 

FOR  FURTHER  IMFORMATIOM  COtiTACT 
Nancy  Roeper.  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28000.  Washington.  DC 
20038-8006k  Telephone:  202/343-9242. 

Dated:  March  31, 1987. 
Frank  Dunkle, 
Director. 

|FR  Doc.  87-7548  Filed  4-3-87;  8:45  am) 
WUJNC  CODE  43ta-U.4l 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  30300) 

CSX  Corporation;  Control;  American 
Commercial  LJpiee,  Inc.;  (OversIgM 
Proceeding) 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  Annual  oversight 
proceeding. 

SUMMARV:  In  CSX  Corporation- 
Control — American  Commercial  Lines,  2 
I.C.C  2d.  49a  the  Commission 
authorized  the  acquisition  of  control  by 
several  class  1  railroads,  of  American 
Commercial  Lines  (ACL)  and  its  water 
carrier  subsidiary,  American 
Commercial  Barge  Lines  Company 
(ACBL).  The  Commission  also  imposed 
reporting  and  oversight  conditions  upon 
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CSX  and  established  a  procedure  for  an 
oversight  proceeding.  These  conditions 
are  set  forth  in  Appendix  E  to  the 
consolidation  decision.  The  reporting 
condition  requires  CSX  to  file  financial 
and  rate  information  annually  for  a  total 
period  of  5  years.  By  decision  served 
February  28, 1986,  published  at  51  FR 
7140  (February  28, 1986).  the 
Commission  instituted  the  first  oversight 
proceeding.  Public  comments  regarding 
any  adverse  or  beneficial  effects  of  the 
consolidation  were  sought.  Also  the 
proceeding  was  assigned  to  the 
Commission's  Office  of  Hearings  for  a 
recommendation.  In  a  decision  served 
luly  25. 1986,  the  presiding 
administrative  law  judge  summarized 
the  public  comments  and  recommended 
that  the  proceeding  not  be  reopened.  It 
was  concluded  that  competition  in  the 
ACBL  market  area  is  not  diminished. 
However,  as  required  by  the  decision  of 
the  Commission  in  2  I.C.C.  2d  490,  a 
second  annual  oversight  proceeding 
must  be  instituted. 


II 


Any  interested  party  may  submit 
comments  concerning  the  acquisition  of 
ACBL  by  CSX  relative  to  the  statutory 
standards  of  49  U  S.C.  11321.  These 
comments  are  due  on  or  before  April  30, 
1987.  In  this  regard,  parties  seeking  to 
reopen  the  proceeding  based  on 
allegations  of  noncompliance  with 
statutory  standards  must  provide 
evidence  of  specific  problems  flowing 
from  the  consolidation. 

After  receipt  of  public  comments,  the 
proceeding  will  be  assigned  to  a 
presiding  administrative  law  judge. 
Upon  his  own  motion  or  upon  request  of 
the  parties,  the  ALJ  may  order  that  oral 
hearings  be  held  and  may  receive 
additional  written  and  oral  evidence 
and  argument.  Proceedings  before  the 
ALJ  are  to  be  completed  by  June  30, 
1987.  The  ALJ  then  will  prepare  a  report 
to  the  Commission  which  will  be  served 
on  applicants  and  on  commenting 
parties  no  later  than  July  31, 1987. 

DATED:  Comments  are  due  on  or  before 
April  30,  1987. 

ADDRESSES:  Send  comments  referring  to 
Finance  Docket  No.  30300  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  CSXs  representative:  G  Paul  Moates. 
1722  Eye  Street  NW.,  Washington,  DC 
20006 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  S.  Cross.  (202)  275-7474. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 


the  Commission's  decision  in  CSX 
Corporation — Control — A  merican 
Commencial  Lines.  Inc.,  2  I.C.C.  2d  490. 

Decided:  March  16. 1987. 

By  the  Commission.  Paul  S.  Cross.  Chief 
Administrative  Law  Judge. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-7497  Filed  4-3-87:  8.45  am) 

BILUNG  CODE  7035-01-M 


I  CODE  : 


[Docket  No.  AB-3  (Sub-No.  60X)| 

Missouri  Pacific  Railroad  Company; 
Exemption;  Abandonment  in  Shawnee 
and  Osage  Counties,  KS 

agency:  Interstate  Commerce      .     . 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
U.S.C.  10903,  et  seq.,  the  abandonment 
by  the  Missouri  Pacific  Railroad 
Company  (MP),  of  22.92  miles  of  its 
Topeka  Brancli  between  milepost  381.80 
near  Overbrook  and  milepost  404.72 
near  Topeka,  in  Shawnee  and  Osage 
Counties,  KS,  subject  to  the  condition 
that  MP  continue  its  tariff  providing  a 
truck  substituted  service  allowance  to 
Overbrook  for  fertilizer  moving  to  the 
facility  of  Overbrook  Farmers  Union 
Cooperative  Association  so  long  as  it 
provides  service  between  Overbrook 
and  Loisax,  KS,  the  condition  that  the 
right-of-way  underlying  the  track  be 
kept  intact  for  a  180-day  period  to 
enable  negotiations  for  acquisition  of 
the  line  for  public  use,  and  further 
subject  to  standard  labor  protection 
conditions. 

DATES:  This  exemption  will  be  effective 
on  May  6, 1987.  Petitions  to  stay  must  be 
filed  by  April  16, 1987,  and  petitions  for 
reconsideration  must  be  filed  April  27, 
1987. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-3  (Sub-No.  60X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Joseph  D.  Anthofer.  Jeanna  L.  Regier, 
1416  Dodge  Street,  Omaha,  NE  68179 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Addilicfiial  information  is  contained  in 
.  the  Commission's  decision.  To  purchase 
a  copy  pf  the  full  decision,  write  to  T.S. 
InfoSyStems,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-54d3. 


Decided:  March  25,  1987. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  L.amboley.  Commissioners 
Slerrett.  Andr0.  and  Simmons.  Vice  Chairman 
L.amboIey  concurred  in  the  result  with  a 
separate  expression. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  87-7499  Filed  4-3-87:  8:45  amj 

BILUNG  COD£  7(]35-02-M 


DEPARTMENT  OF  JUSTICE 

[Civil  Action  No.  84-195-L] 

Lodging  of  a  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Miilipore  Corp. 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  proposed  Consent 
Decree  in  United  States,  et  al.  v. 
Miilipore  Corporation,  Civil  Action  No. 
84-195-L,  has  been  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Hampshire,  on  March  26, 
1987.  The  Consent  Decree  resolves  an 
action  brought  by  the  United  States         I 
under  section  309  of  the  Clean  Water      i 
Act,  33  U.S.C.  1319,  against  Miilipore 
Corporation  for  discharging  pollutants 
from  its  Jaffrey,  New  Hampshire  plant 
into  nearby  navigable  waters  without  a 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit 
from  1972  to  1985.  The  State  of  New 
Hampshire  had  intervened  as  a  plaintiff 
seeking  enforcement  of  state  law 
prohibiting  discharges  of  pollutants  toi 
surface  water  without  a  state  permit. 

The  Consent  Decree  requires 
Millipore's  Jaffrey  plant  to  comply  with 
the  requirements  of  its  NPDES  permit. 
State  Discharge  permit  and  Town  of 
Jaffrey  industrial  user  permit,  all  of 
which  were  issued  after  this  lawsuit 
was  filed.  The  Consent  Decree 
establishes  a  sampling  program  to 
monitor  compliance  with  these  permits 
and  establishes  stipulated  penalties  for 
any  violation  of  permit  requirements. 
The  Consent  Decree  prohibits  Miilipore 
from  discharging  pollutants  from  its 
Jaffrey  plan(  into  navigable  waters 
except  in  accordance  with  these 
permits.        | 

The  Consent  Decree  also  requires 
Miilipore  toipay  civil  penalties  of 
$192,500  for  its  past  violations.  Of  the 
total  amount,  Miilipore  shall  pay 
$128,000  to  the  United  States  and  $64,500 
to  the  State jof  New  Hampshire. 

As  part  of  the  settlement  between  the 
State  of  Neviv  Hampshire  and  Miilipore, 
Miilipore  is  required  to  undertake  a 
study  of  groundwater  contamination  in 
the  vicinity  pf  its  Jaffrey  plant 

For  thirty  (30)  days  from  the  date  of 
publication  pf  this  notice,  the 
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Department  of  Justice  will  receive 
written  comments  relating  to  the 
Conaent  Decree.  Coounents  shooki  be 
addressed  to  the  Assistant  Attoraey 
General.  Land  and  Natiircil  Resources 
Division,  E>iepartment  of  Justice. 
Washington,  DC  20530  and  should  refer 
to  United  States,  et  al.  v.  MilJIpore 
Corporation.  D.J.  Ref.  ^fa  90-5-1-1-2106. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New 
Hampshire.  Federal  Building,  55 
Pleasant  Street.  Concord,  New 
Hampshire  03301;  at  the  Region  I  Office 
of  the  Environmental  Protection  Agency, 
John  F.  Kennedy  Federal  Building, 
Boston,  Massachusetts  02203;  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justux.  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcenrent  Section, 
Land  and  Natural  Resources  DivisioTt  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  S3.20  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicfal  H. 
Assistant  Attorney  Generof.  Land  and 
Natural  Resources  Division. 
(FR  Doc.  87-7502  Filed  4-3-87;  8:45  ami 
BILUNG  CODE  441CM)1-N 


Drug  Enforcement  Administralion 

Importation  ot  Controlled  Substances, 
Application;  Stephen  Chemical  Co. 

Pursuant  to  section  1006  of  the 
Controlled  Substances  knport  and 
Export  Act  (21  U.S.C.  958ti)).  prior  to 
issuing  a  registration  under  this  section 
to  a  bulk  manafacturer  ai  a  controlled 
substance  in  Schedule  I  or  li.  aod  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  the  Attorney  General 
shall  provide  manufacturers  holding 
registrations  for  the  bulk  manofacture  of 
the  substance  an  opportunity  for  a 
hearing. 

Therefore,  in  accordance  with 
!  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  12, 1987,  Stepan 
Chemical  Cempeny,  Natural  Products 
Department,  100  West  Hunter  Avenue. 
Maywood,  New  Jersey  07687.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040),  a  basic 
class  of  controlled  svbstonce  in 
Schedule  H. 


Any  mamrfacturer  holding,  or 
applying  for,  registratioa  as  a  bulk 
manufacturer  of  this  basic  dass  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  fte 
application  described  above  and  may.  at 
the  same  time,  file  a  written  reqorest  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  hi  auch 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Admin'strator, 
Drug  Enforcement  AdministratioR. 
United  States  Department  of  Justice, 
1405  1  Street  NW.,  Washington,  DC 
20537,  Attentioa:  DEA  Federal  Register 
Representatives  (Room  1112).  and  must 
be  filed  no  later  than  May  6, 1987. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (0-  As  noted 
in  a  previous  notice  at  40  FR  43745- 
43746  fSeplemfaer  23, 1975),  all 
applicants  for  registration  to  import  a 
basic  class  of  any  controtted  substance 
in  Schedule  I  or  II  are  and  will  continue 
to  be  required  to  denaonsttate  to  the 
Deputy  Assistant  Administrator  of  the 
Drug  Enforcement  Administration  that 
the  requirements  for  such  registration 
pursuant  to  21  U.S.C.  95e(a),  21  U.S.C. 
823{a}.  and  21  CFR  1311.42  (a),  (b).  (c), 
(dj,  fe),  and  (f)  are  satisfied. 

Dated:  March  30, 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Adminislratar.  Office  of 

Diversion  Control  Drug  Enfoicemeal 

Administration. 

[FR  Doc.  87-753»  Filed  4-3-87;  8:45  am] 

BiLLma  cooe  mio-ob-m 


Fredrtc  J.  SToan,  M.D.,  Revocation  of 
Registration 

On  January  13. 1987.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
Administration  (DEA)  issued  an  Ordra* 
to  Show  Cause  to  Fredric  J.  Sloan,  M.D., 
1000  North  Allen,  Robinson.  Illinois 
62454.  The  Order  to  Show  Cause  sought 
to  revc^  his  DEA  Certi&cate  of 
Registration  AS2471249  and  to  deny  any 
pending  appbcations  for  registration  as 
a  practitioner  under  21  U.S.C.  823(f).  The 
proposed  acticm  was  predicated  on  Dr. 
Sloan's  controlled  substance-related 
felony  conviction. 

The  Order  to  Sbow  Cassc  was  sent  to 
Dr.  Sloan  by  registered  mail  and  was 
returned  to  DEA  undainied.  A  copy  of 
the  Order  to  Sksow  Cause  was  also  sent 
by  registered  mail  to  Dr.  ^an's 
residence  in  Heber  Springs.  Arkansas 
and  was  retomsd  to  DEA  unclaimed.  On 
February  la  1967.  an  Arkansas  State 


Police  Diversion  Investigation  Unit 
investigator  personally  served  Dr. 
Sloan's  wife  with  a  copy  of  the  Order  to 
Show  Cause  at  their  residence  in  Heber 
Springs,  Arkansas.  More  than  thirty 
days  have  passed  since  the  Order  to 
Show  Cause  was  served  and  the  Drug 
Enforcement  Administration  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  1301.54(d).  Dr. 
Sloan  is  deemed  to  have  waived  his 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  on  the  investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that  between 
November  1982  and  December  1984,  Dr. 
Sloan  issued  a  number  of  his  patients 
prescriptions  for  controlled  substances. 
Dr.  Sloan  would  instruct  his  nurse  or  a 
relative  of  the  pratient  to  have  the 
prescription  filled  and  then  return  to  his 
office  with  the  controlled  substance, 
where  he  would  administer  some  of  the 
drug  to  the  patient  and  later  inject 
himself  with  what  remained  of  Ibe 
substance. 

Dr.  Sloan  was  indicted  in  the  United 
States  District  Court.  Central  District  of 
Illinois,  Danville  Division,  and  charged 
with  five  counts  of  knowingly  and 
intentionally  acquiring  and  obtaining 
possession  of  a  controlled  substance  in 
violation  of  21  U.S.C.  843(apJ  and  five 
counts  of  knowingly  and  intentionally 
furnishing  materially  false  and 
fraudulent  information  in  a  prescription 
form  in  violation  of  21  U.S.C. 
843(a)(4)(a).  On  September  10, 1988,  Dr. 
Sloan  pled  guilty  to  one  count  of 
knowingly  and  intentionally  furnishing 
materially  false  and  fraudulent 
information  in  a  prescription  form,  and 
was  subsequently  convicted  of  soch 
offense.  This  is  a  felony  offense  relating 
to  controlled  substances.  Therefore, 
lawful  grounds  exist  to  revoke  Dr. 
Sloan's  DEA  Certificate  of  Registration. 
21  U.S.C  824(a)(2). 

Since  Dr.  Sloan  did  not  offer  evidence 
of  any  mitigating  circumstances,  the 
Administrator  has  no  choice  but  to 
revoke  Dr.  Sloan's  DEA  Certificate  of 
Registration  and  to  deny  any  pending 
applications  for  registration. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  tbe  authority  vested  in  h'trn 
by  21  U.Sa  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registralion  AS247124e, 
previously  issued  to  Fredric  ).  Sk>sn. 
M.D.,  be,  and  it  hereby  is  revoked.  The 
Administrator  fnrther  orders  that  any 
pending  apphcations  of  Dr.  Sloan,  for 
registration  urtder  the  Controlled 
Substances  Act.  be,  and  they  hereby  are 
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uunicu.  This  order  is  effective  [thirty 
days  from  date  of  publication  in  the 
Federal  Register). 

Dated:  March  31.1987. 
)ohn  C.  Lawn, 
Administrator. 

|FR  Doc.  87-7531  Filed  4-3-87;  8:45  amj 
BILUNO  COOE  441(M)9-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INofice  (87-31)1 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 
DATE  AND  TIME:  April  28.  1987,  8  a.m.  to 
4:45  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Federal  Building 
lOB,  Room  425,  600  Independence 
Avenue,  SW..  Washington,  DC  20546. 
FURTHER  INFORMATION  CONTACT:  Ms. 
Joanne  O.  Teague,  Office  of  Aeronautics 
and  Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/453-1887. 
SUPPLEMENTARY  INFORMATION:  The 
NAC  Aeronautics  Advisory  Committee 
was  established  to  provide  overall 
guidance  and  direction  to  the 
aeronautics  research  and  technology 
activities  in  the  Office  of  Aeronautics 
and  Space  Technology.  The  Committee, 
chaired  by  Mr.  Robert  B.  Ormsby,  is 
comprised  of  23  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room 
(approximately  50  persons  including  the 
team  members  and  other  participants). 
Type  of  Meeting:  Open. 
Agenda 

April  28,  1987 
8  a.m. — Opening  Remarks. 
8:45  a.m. — Briefing  on  Aeronautics 

Program  Strategy,  Plans,  Issues. 
11  a.m. — Discussion  of  Action 

Summary  from  AAC/Aerospace 

Research  and  Technology 

Subcommittee  meeting. 
11:30  a.m.— Report  of  Ad  Hoc  Teams. 
1:30  p.m. — Discussion  of  New  Study 

Topics. 


2:45  pjn. — Briefing  on  High  Speed 

Transportation  Study. 
3:45  pjn. — Summary  Session. 
4:45  pjn. — Adjourn. 

Richard  L  Daniels, 

Advisory]Committee  Management  Officer, 

National ifieronautics  and  Space 

A  dminis^tion. 

March  30i  1987. 

|FR  Doc.  $7-7450  Filed  4-3-87;  8:45  amj 

8IU.INO  COOE  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
Advanced  Reactor  Designs;  Meeting 

The  ACRS  Subcommittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  April  24, 1987,  Room  1046, 
1717  H  Street,  NW.,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  April  24, 1987—6:30  a.m.  until  the 
conclusion  of  business 

The  Subcommittee  will  review 
NUREG*1226,  "Development  and 
Utilization  of  the  NRC  Policy  Statement 
on  the  Regulation  of  Advanced  Nuclear 
Power  Plants". 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting* 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 


obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr.   ! 
M.  El-Zeftaw^  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  April!  1,1987. 
Morton  W.  Liberkin, 

Assistant  Exequtive  Director  for  Project 

Review. 

(FR  Doc.  87-7349  Filed  4-3-87;  8:45  am] 

BILLING  COOE  7SB0-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT  ~^ 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice.  | 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  ftom  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Cole.  [202)  632-6817. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  March  20, 1987  (52  FR  8994). 
Individual  authorities  established  or 
revoked  under  Schedule  A,  B,  or  C 
between  February  1, 1987,  and  February 
28, 1987,  appear  in  a  listing  below. 
Future  notices  will  be  published  on  the 
fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30  of  each 
year. 

Schedule  A 

The  following  exception  is 
established: 

National  Enidowment  for  the  Arts 

One  Assistant  Director  for  State 
Programs.  Effective  February  5, 1987. 

Schedule  B  I  , ! 

No  Schedule  B  exceptions  were 
established  or  revoked  during  February. 


Schedule  C 

Department  of  Agriculture 

One  Private  Secretary  to  the 
Administrator,  Federal  Grain  Inspection 
Service.  Effective  February  4, 1987. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  February 
18, 1987. 

Department  of  Commerce 

One  Special  Assistant  to  the  Assistant 
Secretary,  National  Oceanic  and 
Atmospheric  Administration.  Effective 
February  5, 1987. 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Secretary. 
Effective  February  18, 1987. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Trade 
Development,  International  Trade 
Administration.  Effective  February  18. 
1987. 

Department  of  Defense 

One  Family  Program  Coordinator  to 
the  Deputy  Assistant  Secretary  of 
Defense  for  Family  Support,  Education 
and  Safety.  Effective  February  6, 1987. 

One  Special  Assistant  for  Foreign 
Intelligence  Programs  to  the  Assistant 
Secretary  of  Defense  (Command. 
Control,  Communications,  and 
Intelligence).  Effective  February  11, 
1987. 

Department  of  Education 

One  Executive  Director, 
Intergovernmental  Advisory  Council  on 
Education,  to  the  Deputy  Under 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  February 
4, 1987. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Intergovernmental 
and  Interagency  Affairs.  Effective 
February  6, 1987. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for  Planning, 
Budget  and  Evaluation.  Effective 
February  9, 1987. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Civil  Rights.  Effective 
February  10, 1987. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education.  Effective 
February  10, 1987. 

One  Director,  Postsecondary 
Relations  Staff,  to  the  Deputy  Assistant 
Secretary  for  Higher  Education,  Office 
of  Postsecondary  Education.  Effective 
February  10. 1987. 

One  Staff  Assistant  to  the  Secretary's 
Regional  Representative.  Effective 
February  20, 1987. 
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One  Special  Assistant  to  the  Director. 
Legislative  Liaison  Staff.  Effective 
February  25, 1987. 

One  Confidential  Assistant  to  the 
Commissioner,  Rehabilitative  Services 
Administration.  Office  of  Special  and 
Rehabilitative  Services.  Effective 
February  25, 1987. 

Department  of  Energy 

One  Staff  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
February  3, 1987. 

One  Congressional  Affairs  Advisor  to 
the  Assistant  Secretary  for  Defense 
Programs.  Effective  February  12, 1987. 

One  Staff  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  for 
Congressional,  Intergovernmental,  and 
Public  Affairs.  Effective  February  17, 
1987. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Deputy 
Commissioner,  Programs,  Social 
Security  Administration.  Effective 
February  12, 1987. 

Department  of  Housing  and  Urban 
Development 

One  Special  Projects  Coordinator  to 
the  Deputy  Asssistant  Secretary  for 
Policy,  Financial  Management  and 
Administration,  Office  of  Housing. 
Effective  February  5, 1987. 

One  Special  Assistant  to  the  Regional 
Administrator-Regional  Housing 
Commissioner.  Effective  February  11, 
1987. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
February  12. 1987. 

One  Special  Advisor  to  the  Deputy 
Assistant  Secretary  for  Policy,  Financial 
Management  and  Administration,  Office 
of  the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 
Effective  February  12, 1987. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Housing. 
Effective  February  17, 1987. 

Department  of  the  Interior 

One  Confidential  Assistant  to  the 
Director,  U.S.  Fish  and  Wildlife  Service. 
Effective  February  9, 1987. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Water  and  Science. 
Effective  February  13, 1987. 

One  Special  Assistant  to  the 
Commissioner  of  Reclamation.  Effective 
February  20, 1987. 

Department  of  Justice 

One  Congressional  Liaison  Specialist 
to  the  Director,  Congressional  and 
Public  Affairs,  Immigration  and 


Naturalization  Ser\'ice.  Effective 
February  10. 1987. 

One  Assistant  Director  to  the 
Director,  Office  of  Public  Affairs. 
Effective  February  13, 1987. 

One  Confidential  Assistant  to  the 
Director,  Congressional  and  Public 
Affairs,  Immigration  and  Naturalization 
Service.  Effective  February  26,  2987. 

Department  of  Labor 

One  Deputy  Liaison  Officer  to  the 
Deputy  Under  Secretary  for 
Congressional  Affairs.  Effective 
February  24. 1987. 

One  Assistant  to  the  Secretary's 
Representative.  Effective  February  24, 
1987. 

Department  of  State 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Inter-American  Affairs. 
Effective  February  17, 1987. 

Department  of  Transportation 

One  Congressional  Liaison  Officer  to 
the  Director,  Office  of  Congressional 
Affairs,  Office  of  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  February  18, 1987. 

One  Intergovernmental  Liaison 
Officer  to  the  Director,  Office  of 
Intergovernmental  &  Consumer  Affairs. 
Office  of  the  Assistant  Secretary  for 
Governmental  Affairs.  Effective 
February  18, 1987. 

One  Intergovernmental  Laison  Officer 
to  the  Director,  Office  of 
Intergovernmental  and  Consumer 
Affairs.  Effective  February  18, 1987. 

Department  of  the  Treasury 

One  Staff  Assistant  to  the 
Commissioner  of  Customs.  Effective 
February  12, 1987. 

Agency  for  International  Development 

One  Special  Operations  Assistant  to 
the  Assistant  Administrator,  Bureau  of 
External  Affairs.  Effective  February  6. 
1987. 

Commission  on  Civil  Rights 

One  Special  Assistant  to  the 
Commissioner.  Effective  February  4, 
1987. 

Environmental  Protection  Agency 

One  Staff  Assistant  to  the  Associate 
Administrator  for  Regional  Operations. 
Effective  February  3, 1987. 

Equal  Employment  Opportunity 
Commission 

One  Director,  Communications  Staff, 
to  the  Director,  Office  of 
Communications  and  Legislative  Affairs. 
Effective  February  27, 1987. 
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t\jderul  Lowmunicctions  Commission 

One  Chief,  Press  and  News  Media 
Division,  to  the  Director,  Office  of 
Congressional  and  Public  Affairs. 
Effective  February  5, 1987. 

Federal  Deposit  Insurance  Corporation 

One  Director.  OfTice  of  Legislative 
Affairs,  to  the  Chairman  of  the  Board. 
Effective  February  9. 1987. 

Federal  Emergency  Management 
Agency 

One  Director  of  Congressional  Affairs 
to  the  Director  of  External  Affairs. 
Effective  February  27, 1987. 

Federal  Home  Loan  Bank  Board 

One  Public  Affairs  Specialist  to  the 
Director  of  Communications.  Effective 
February  20. 1987. 

General  Services  Administration 

One  Confidential  Assistant  to  the 
Regional  Administrator.  Effective 
February  10. 1987. 

Interstate  Commerce  Commission 

One  Congressional  Liaison 
Representative  to  the  Director,  Office  of 
Legislative  and  Public  Affairs.  Effective 
February  20, 1987. 

National  Endowment  for  the  Arts 

One  Congressional  Liaison  Officer  to 
the  Chairman.  Effective  February  6, 
1987. 

National  Endowment  for  the  Humanities 

One  Special  Assistant  to  the 
Chairman.  Effective  February  6, 1987. 

National  Labor  Relations  Board 

One  Confidential  Assistant  to  a  Board 
Member.  Effective  February  3, 1987. 

Office  of  Personnel  Management 

One  Special  Assistant  to  the 
Associate  Director  for  Administration. 
Effective  February  5, 1987. 

One  Special  Assistant  to  the  Director. 
Effective  February  6, 1987. 

President  s  Commission  on  White 
House  Fellowships 

One  Confidential  Assistant  to  the 
Director.  Effective  February  18. 1987. 

Small  Business  Administration 

One  Special  Assistant  to  the  Regional 
Administrator  Effective  February  9. 
1987 

One  Special  Assistant  to  the  Assistant 
Admmislralor  for  Congressional  and 
Legislative  Affairs.  Effective  February 
18.  1987, 


United  States  Information  Agency 

One  $pecial  Assistant  to  the  Director, 
Voice  of  America.  Effective  February  17, 
1987. 

U.S.  Tax  Court 

One  Trial  Clerk  to  a  ludge.  Effective 
February  20, 1987. 

Veterans  Administration 

One  Confidential  Assistant  to  the 
Adminifitrator.  Effective  February  3, 
1987.     1 

AulhoHly:  5  U.S.C.  3301.  3302;  EO  10577.  3 
CFR  1954-1958  Comp..  P.  218. 

lames  E.  Colvard, 

Deputy  director. 

[PR  Doc.  87-7473  Filed  4-3-67;  8:45  am) 

BILUNG  OOOE  632S-01-M 

Proposed  Reinstatement  of  0PM  Form 
1312 

AGENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.SX;.  Chapter  35),  this  notice 
announces  a  request  for  clearance  to 
resume  collecting  information  for  the 
Biennial  Report  of  Federal  Civilian 
Employment  by  Geographic  Area.  OPM 
Form  1312,  Geographic  Distribution  of 
Federal  Civilian  Employment  (or  an 
alternative  automated  medium),  had 
been  used  by  agencies  in  even- 
numbeied  years  until  1982  to  report  on 
Federal  employees  whose  duty  station 
data  were  not  otherwise  available  to  the 
Office  of  Personnel  Management  (OPM) 
for  incorporation  into  the  Report. 
Reinstatement,  however,  of  OPM  Form 
1312  is  being  requested  from  0MB.  OPM 
and  executive  branch  agencies  need  the 
data  from  the  Report  to  manage 
personnel  programs  and  to  evaluate 
personnel  policy  objectives.  For  copies 
of  this  clearance  package,  call  William 
C.  Duffy,  Acting  Agency  Clearance 
Officer  on  (202)  632-7714. 
DATE:  Comments  on  this  data  collection 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— 

William  C.  Duffy,  Acting  Agency 
Clearance  Officer,  Office  of  Personnel 
Management  1900  E  Street  NW.,  Room 
6410.  Washington,  DC  20415 
and 

Richard  Eisenger.  Information  Desk 
Officer.  Office  of  Information  and 
RcRulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  30503 


FOR  FURTHER  INFORMATION  CONTACT: 

Randall  T.  Matke,  (202)  632-5022. 

U.S.  Office  |}f  Personnel  Management. 
lames  E.  Coiuard. 
Deputy  Director. 

|FR  Doa  B7-7il74  Filed  4-3-87;  8:45  am) 
BILUftG  CODE  n2S-0t-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Generalized  System  of  Preferences 
(GSP);  Deadline  for  Acceptance  of 
Petitions  Requesting  Modification  of 
List  of  Articles  Eligible  for  Duty-Free 
Treatment  Under  the  GSP  and 
Requests  To  Review  ttie  GSP  Status  of 
Beneficiary  Developing  Countries 

Notice  is  hereby  given  that,  in  order  to 
be  considered  in  the  1987  GSP  annual 
review,  all  petitions  to  modify  the  list  of 
articles  eligible  for  duty-free  treatment 
under  the  Generalized  System  of 
Preferences  (GSP)  and  requests  to 
review  the  GSP  status  of  any  beneficiary 
developing  country  must  be  received  by 
the  GSP  Information  Center  no  later 
than  the  cloee  of  business.  Monday,  June 
1, 1987.  The  GSP  provides  for  the  duty- 
free importation  of  qualifying  articles 
when  imported  from  designated 
beneficiary  developing  countries.  The 
GSP  is  authorized  by  Title  V  of  the 
Trade  Act  of  1974,  as  amended,  and  has 
been  implemented  by  Executive  Order 
11888  of  November  24, 1975,  and 
modified  by  subsequent  Executive 
Orders  and  Presidential  Proclamations. 

1987  GSP  Annual  Review 

Interested  parties  or  foreign 
governments  may  submit  petitions  (1)  to 
designate  additional  articles  as  eligible 
for  GSP;  (2)  to  withdraw,  suspend  or 
limit  GSP  duty-free  treatment  accorded 
either  to  eligible  articles  under  the  GSP 
or  to  individual  beneficiary  developing 
countries  with  respect  to  specific  GSP 
eligible  articles;  and  (3)  to  otherwise 
modify  GSP  coverage.  Also,  any  person 
may  file  a  request  to  have  the  GSP 
status  of  any  eligible  beneficiary 
developing  country  reviewed  with 
respect  to  any  of  the  designation  criteria 
listed  in  subsections  502(b)  or  502(c)  of 
the  Act  (19  U.S.  2662  (b)  and  (c)). 

Identification  of  Product  Requests  With 
Respect  to  the  Harmonized  System 
Tariff  Nomenclature 

The  Harmonized  System  tariff 
nomenclature  is  a  new  international 
product  nomenclature  developed  under 
the  auspices  of  the  Customs 
Cooperation  Council  (CCC)  for  the 
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purpose  of  classifying  goods  in 
international  trade.  The  Harmonized 
System  is  expected  to  be  implemented 
by  the  United  States  and  internationally 
on  January  1, 1988.  and  will  replace  the 
current  Tariff  Schedules  of  the  United 
States  (TSUS)  nomenclature.  Product 
eligibility  under  the  coverage  of  the  GSP 
program  is  currently  defined  in  terms  of 
the  five-digit  TSUS  classifications. 
However,  upon  implementation  of  the 
Harmonized  System,  the  coverage  of  the 
GSP  program  will  be  defined  in  terms  of 
the  Harmonized  System.  Therefore,  all 
product-related  petitions  must  identify 
the  product(s)  of  interest  in  terms  of 
both  the  current  TSUS  nomenclature 
and  the  proposed  Harmonized  System 
tariff  nomenclature.  (See  FR  44163  for 
information  on  the  coversion  of  the  GSP 
program  to  the  Harmonized  System 
Tariff  Nomenclature. 

Submission  of  Petitions  and  Requests 

Petitions  and  requests  to  modify  GSP 
treatment  should  be  addressed  to:  GSP 
Subcommittee.  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street.  Room 
517.  Washington.  DC  20506.  All  such 
submissions  must  conform  with 
regulations  codified  in  15  CFR.  Chapter 
XX.  especially  Part  2007.  Information 
submitted  will  be  subject  to  public 
inspection  by  appointment  with  the  staff 
of  the  GSP  Information  Center,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6  and  15  CFR  2006.10.  Petitions  and 
requests  must  be  submitted  in  twenty 
copies  in  English.  If  the  petition  or 
request  contains  business  confidential 
information,  twenty  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  twelve  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  submission 
containing  confidential  information 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  submission.  The  version  that 
does  not  contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either 
■public  version"  or  "nonconfidential"). 

Prospective  petitioners  and  requestors 
are  strongly  advised  to  review  the  GSP 
regulations  published  in  the  Federal 
Register  on  Tuesday.  February  11. 1986 
(51  FR  5035).  Prospective  petitioners  and 
requestors  are  reminded  that 
submissions  that  do  not  provide  all 
information  required  by  §  2007.1  will  not 
be  accepted  for  review  except  upon  a 
showing  in  the  submission  that  the 
petitioner  or  requestor  made  a  good 
faith  effort  to  obtain  the  information 
required.  This  requirement  will  be 
strictly  enforced.  Petitions  with  respect 


to  competitive  need  waivers  must  meet 
the  informational  requirements  for 
product  addition  requests  in  §  2007.1(c). 
A  model  petition  format  is  available 
from  the  GSP  Information  Center  and  is 
included  in  the  publication  "A  Guide  to 
the  U.S.  Generalized  System  of 
Preferences."  Prospective  petitioners  are 
encouraged  to  use  this  model  petition 
format  so  as  to  ensure  that  all 
informational  requirements  are  met. 
Questions  about  the  preparation  of 
petitions  and  requests  should  be 
directed  to  the  staff  of  the  GSP 
Information  Center.  The  phone  number 
of  the  center  is  (202)  395-6971. 

Notice  of  petitions  and  requests 
accepted  for  review  will  be  published  in 
the  Federal  Register  on  or  about 
Wednesday.  July  15. 1987.  The  notice 
will  also  provide  information  concerning 
the  opportunity  for  interested  parties  to 
comment  on  requests  accepted  for 
review  through  public  hearings  and 
written  submissions.  Any  modifications 
to  the  GSP  resulting  from  the  1987  GSP 
annual  review  will  be  announced  on  or 
about  April  1. 1988  and  will  take  effect 
on  July  1, 1988. 
Donald  M.  Phillips, 

Chairman.  Trade  Policy  Staff  Committee. 
jKR  Doc.  87-7536  Filed  4-3-87:  8:45  am) 

BILLING  CODE  319(M)1-M 


U.S.-Japan  Semiconductor 
Arrangement;  Correction  of  Notice  of 
Request  for  Public  Comments  and 
Notice  of  Ctiange  of  Location  for 
Hearing 

summary:  This  notice  corrects  four 
errors  in  the  list  of  products  on  which 
the  Administration  is  considering 
imposing  increased  customs  duties.  This 
notice  also  announces  a  change  in  the 
location  of  the  public  hearing,  which 
will  be  held  on  April  13. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Gradoville.  (202)  395-3475  (for 
technical  and  policy  issues);  Chris  Parlin 
(202)  395-3432  (for  legal  issues). 

SUPPLEMENTARY  INFORMATION: 

1.  Correction  to  Product  List 

On  March  31,  1987,  we  published  in 
the  Federal  Register  a  notice  of  "U.S.- 
Japan Semiconductor  Arrangement: 
Request  for  Public  Comments  on 
Possible  U.S.  Actions  in  Response  to 
Acts  by  the  Government  of  Japan 
Apparently  Inconsistent  with  the 
Arrangement  (52  FR  10275).  The  Annex 
to  that  notice  listed  the  products  on 
which  the  Administration  was 
considering  imposing  increased  customs 
duties,  to  a  level  of  100  percent  ad 


valorem,  in  response  to  the  appartni 
failure  by  the  Government  of  Japan  to 
fulfill  its  obligations  under  the  U.S.- 
Japan Semiconductor  Arrangement.  We 
have  discovered  four  errors  in  that 
Annex.  They  are  corrected  in  the  Annex 
to  this  notice.  In  all  other  respects  the 
Annex  to  the  March  31  notice  remains 
unchanged. 

2.  Change  in  location  of  Public  Hearing 

The  location  of  public  hearing  in  the 
matter  has  been  changed.  It  will  be  held 
in  the  Auditorium.  U.S.  Department  of 
Commerce.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues. 
NW..  Washington.  DC  20230.  There  are 
no  other  changes  to  the  information  in 
and  the  requirements  set  out  in  the 
March  31  Federal  Register  notice. 

Dated:  April  2, 1987. 
Alan  F.  Holmer, 
General  Counsel. 

Annex 

The  Annex  to  the  March  31  Federal 
Register  is  modified  as  follows: 

(1)  Item  660.97  is  modified  by  deleting 
the  article  description  thereto  "Other" 
and  inserting  in  lieu  thereof  "Other 
(except  motor-vehicle  pumps)"; 

(2)  The  provisions  for  "Data- 
processing  machines  with  display  units" 
preceding  item  676.3055  are  modified  to 
read  as  follows: 

"Office  machines  not  specially  provided 
for;  Data-processing  machines: 
Display  units:  [With  color  CRT) 

676.3041     With  monochrome  CRT 

676.3046    Other"; 

(3)  The  superior  heading  to  item 
678.5066  is  modified  by  deleting  "(Radio- 
phonograph-tape  player  combinations!" 
and  inserting  in  lieu  thereof  at  the  same 
level  of  indentation  "Radio-phonograph- 
tape  player  combinations:"; 

(4)  The  superior  heading  to  723.15  pt. 
is  modified  by  deleting  "Photographic 
film,  sensitized  by  not  exposed:"  and 
inserting  in  lieu  thereof  "Photographic 
film,  sensitized  but  not  exposed:"; 

(5)  The  provisions  for  "magnetic 
recording  media  not  having  any  material 
recorded  thereon"  following  item  723.15 
pt.  are  modified  to  read  as  follows: 

Magnetic  recording  media  not  having 
any  material  recorded  thereon:  (For 
audio  recording;  for  video  or  video 
and  audio  recording! 

Other: 
724.4565    Tape  suitable  for  use  with 

computers 
724.4570    Other". 

jFR  Doc.  87-7693  Filed  4-3-87: 11:27  am] 
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POSTAL  RATE  COMMtSSION 

[Docket  No.  MC87-3;  Order  No.  751 1 

Filing  of  Proposal  To  Extend  CoMect- 
On-Oellvery  Service  To  Express  Mall 
and  Order  Designating  Officer  of  ttie 
Commission  and  Fixing  Procedural 
Dates 

Issued  April  1. 1987. 

before  Commissioners:  |anel  D.  Stelger. 
Chairman;  Bonnie  Guiton.  Vice  Chairman; 
lohn  W.  Crulcher;  Henry  R.  Folsom:  Patti 
Birge  Tyson;  Extension  of  Collect  on  Delivery 
Services.  1987. 

Notice  is  hereby  given  that  on  March 
30. 1987,  Ihe  United  States  Postal 
Service,  pursuant  to  section  3623  of  Title 
39.  United  States  Code,  filed  a  request 
with  the  Postal  Rate  Ckimmission  for  a 
Recommended  Decision  on  proposed 
changes  to  the  Domestic  Mail 
Classification  Schedule  to  extend 
collect-on-delivery  service  (COD)  to 
Express  Mail.  §§  500.090  and  6.020.  39 
CFR  500.090  and  6.020,  Appendix  A.> 
This  filing  has  been  designated  Docket 
No.  MC87-3. 

The  proposal  was  accompanied  by  the 
filing  of  the  Direct  Testimony  of  Edmund 
J.  Wronski  in  support  of  the  proposal. 

Motion  for  waiver  of  Rules  64(b)(3),  6  (c) 
and  64(h) 

Simultaneously  with  the  filing  of  the 
case,  the  Postal  Service  filed  a  Motion 
for  Waiver  of  §§  64(b)(3).  64(c)  and  64(h) 
of  the  Commission's  rules  of  practice. 
[39  CFR  3001.64(b)(3),  (c)  and  (h)]. 
Section  64(b)(3)  requires  the  Postal 
Service  to  file  a  statement  "identifying 
the  degree  of  substitutability  between 
the  various  classes  and  subclasses" 
including  a  description  of  cross- 
elasticity  of  demand  between  various 
classes  of  mail.  Section  64(c)  requires 
the  Postal  Service  to  provide 
information  concerning  the 
characteristics  of  mailers  and  the  items 
they  mail  by  class  and  subclass.  Section 
Mlh]  provides  that  certain  rate  case 
requirements  listed  in  section  54  also 
apply  to  classification  cases  that  have 
rate,  fee.  or  cost  change  implications. 

The  Postal  Service  says  that  it  should 
be  granted  a  waiver  because  the 
proposed  changes  will  have  an 
extremely  limited  impact  on  volumes 
and  revenues  for  both  COD  service  and 
Express  Mail  service.  Because  the 
proposed  change  would  not  change  rates 
for  any  class  or  subclass  of  mail  but 
merely  extends  COD  service  to  Express 
Mail,  the  Service  states  that  the 


'  The  specific  chunxes  lu  the  Domestic  Mail 
Clussificalion  Schedule  are  set  out  in  legislative 
formal  in  Attachment  A  of  the  Postal  Service's 
Request. 


economic  substitutability  of  the  different 
classes  of  mail  is  not  relevant  to  the 
proposed  change.  Furthermore, 
according  to  the  Service,  waiver  of  rule 
64(b)(3]  (c)  and  (h)  is  justified  because  of 
the  "extremely  small  impact  on  Express 
Mail  and  COD  service"  anticipated  to 
result  from  this  proposal. 

Persons  who  wish  to  address  the 
Postal  Service's  motion  should  file  their 
answers  on  or  before  April  20, 1987. 

The  request  of  the  Postal  Service  for  a 
recommended  decision  on  establishing 
changes  to  the  Domestic  Classification 
Schedule  and  the  motion  or  waiver  of 
certain  filing  provisions  of  the 
Commission's  rules  of  practice  and 
procedore  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  during  regular  business 
hours. 

Intervention 

Any  person  desiring  to  be  heard  with 
reference  to  the  proposal  submitted  by 
the  Postal  Service  in  Docket  No.  MC87-3 
and  to  become  a  party  to  the  proceeding, 
or  to  participate  as  a  party  in  any 
hearing  thereon,  should  file  a  notice  of 
intervention.  Notices  of  intervention 
must  be  filed  with  the  Secretary,  Postal 
Rate  Commission,  Washington.  DC 
20268-0001  on  or  before  April  20, 1987, 
and  must  be  in  accordance  with  section 
20  of  tlie  Commission's  rules  of  practice 
(39  CFR  3001.20).  We  direct  specific 
attention  to  section  20(b)  which  provides 
that  petitions  for  leave  to  intervene  shall 
affirmatively  state  whether  or  not  the 
petitioner  requests  a  hearing,  or,  in  lieu 
thereof  a  conference;  and  further, 
whether  or  not  the  petitioner  intends  to 
participate  actively  in  the  hearing.* 
Alternatively,  persons  seeking  limited 
participation,  but  who  do  not  wish  to 
become  parties  may.  on  or  before  April 
20. 1987.  file  a  written  notice  of  limited 
participation,  pursuant  to  §  3001.20a.  In 
addition,  persons  wishing  to  express 
their  views  informally,  and  not  desiring 
to  become  a  party  or  limited  participant, 
may  file  comments  pursuant  to  section 
20b  of  the  Commission's  rules.  39  CFR 
3001. 2ab. 

Officer  of  the  Commission 

The  Officer  of  the  Commission 
charged  with  representing  the  interests 
of  the  general  public  in  this  docket  (39 
U.S.C.  3624(a)|  is  Stephen  A.  Gold. 
Director.  Office  of  the  Consumer 
Advocate.  During  this  proceeding,  he 


'  In  this  regard,  parties  who  intend  to  participate 
actively  In  this  proceeding  are  encouraged  to  inform 
the  Postfl  Ser%-ice  informally  and  promptly  of 
desired  preliminary  clarifications  of  the  Postal 
Service!  presentation  wherever  the  participant 
believestsuch  clarification  will  expedite  this 
proceedi  r\g. 


will  direct  the  activities  of  the 
Commission  personnel  assigned  to 
assist  him  and  neither  he  nor  such 
personnel  will  participate  in  nor  advise 
as  to  any  Commission  decision  (39  CFR 
3001.8).  The  Officer  of  the  Commission 
shall  supply  for  the  report,  at  the 
appropriate  time,  the  name  of  all 
Commission  personnel  assigned  to 
assist  him  io  this  case.  ' 

In  this  case  the  Officer  of  the 
Commission  shall  be  separately  served 
with  three  copies  of  all  filings,  in 
addition  to  and  simultaneously  with 
service  on  the  Commission  of  the  25 
copies  required  by  §  10(c)  of  the  rules  of 
practice  [39  CFR  3001.10(c)). 

The  Commission  orders 

(A)  Notices  of  intervention  as  a  full  or 
limited  participator  in  this  docket  shall 
be  sent  to  Charles  L.  Clapp,  Secretary, 
Postal  Rate  Commission.  1333  H  Street. 
NW.  Suite  300.  Washington.  DC  20268- 
0001,  on  or  before  April  20, 1987. 

(B)  Responses  to  the  Postal  Service's 
motion  for  waiver  of  sections  64(b)(30), 
64(c)  and  64(h)  of  the  rules  of  practice 
shall  be  due  on  or  before  April  20, 1987. 

(C)  Stephen  A.  Gold  is  designated 
Officer  of  the  Commission  to  represent 
the  interests  of  the  general  public  in  this 
proceeding.  Service  of  documents  on  the 
Commission  shall  not  constitute  service 
on  the  Offiqer  of  the  Commission,  who 
shall  separately  be  served  three  copies 
of  all  docursents. 

(D)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Register. 

By  the  Cornmission. 
Charles  L.  Cl^pp, 
Secretary. 
(PR  Doc.  87-|541  Filed  4-3-87:  8:45  amj 

BILLIIiKj  COOC  771S-«1-M 


DEPARTMENT  OF  STATE  j 

I  Put>lic  Notice  10091 

Fishermen's  Protective  Act 
Procedure*;  Fee 

ACTION:  Notice  of  change  of  due  date  for 
second  installment  of  fees  for  the 
agreement  year  from  October  1, 1986. 
through  September  30, 1987.  ! 

SUMMARY:  Section  7  of  the  Fishermen's 
Protective  Act  of  1967,  as  amended, 
requires  fees  from  participating  vessel 
owners  for  deposit  into  the  Fishermen's 
Guaranty  Fund.  These  fees  fund  a 
program  which  compensates  fishing 
vessel  owners  for  certain  losses  they 
have  incurred  when  vessels  have  been 
seized  by  foreign  nations.  52  FR  2642 
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established  the  fee  for  Jhe  present 
agreement  year  (October  1.  1986. 
through  SeptefRber  3a  1987)  at  $22  per 
gross  vessel  Ion.  optionally  payable  in 
two  equal  installmenrs.  the  first  due  no 
later  than  January  30. 1987.  and  the 
second  due  no  later  than  March  15. 1987. 
This  notice  changes  the  date  on  which 
the  second  pavmenl  is  due  to  N4ay  1. 
1987. 

EFFECTIVE  DATl:  April  6.  1987. 

FOR  FURTHER  mFORMATION  CONTACT: 

Mr.  Stetson  Tinkham.  Office  of  Fisheries 
Affairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Ltepartmenf  of  State. 
Washington.  DC  20520,  telepkine 
number  (202)  647-2009. 

SUPPLEMENTARY  INFORMATION:  The 

Fishermen's  Guaranty  Fund,  under 
section  7  of  the  Fishermen's  Protective 
Act  (22  U.S.C.  1971  through  1980),  (the 
"Act"),  compensates  U.S.  fishing  vessel 
owners,  who  have  entered  into  guaranty 
agreements,  for  certain  losses  caused  by 
a  foreign  country's  seizure  or  detention 
of  a  U.S.  fishing  vessel  based  on  claims 
to  jurisdiction  not  recognized  by  the 
United  States  or  exercised  in  a  manner 
inconsistent  with  international  law  as 
recognized  by  the  United  States.  Pre- 
existing agreements  are  required.  A  fee 
of  S22  per  gross  vessel  Ion  was 
established  for  the  present  agreement 
year  (October  1. 1986.  through 
September  30, 1987)  and  appeared  at  52 
FR  2642.  Moving  the  due  date  for  the 
second  installment  of  fee  payments  for 
the  1987  fiscal  year  from  March  15  to 
May  1. 1987.  will  reduce  financial 
burden  on  fishermen  who  also  have 
substantial  insurance  premiums  due  on 
March  15.  All  affected  individuals  were 
notified  by  telephone  of  this  change  in 
due  date  prior  to  March  15. 

Classification 

This  action  is  taken  under  the 
authority  of  22  U.&C  1977.  comphes 
with  Executive  Order  12291.  and  is  not 
;  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  It  docs  not 
contain  any  collection  of  information 
requirement,  as  defined  in  the 
Paperwork  Reduction  Act. 

As  a  "matter  relating  to  Agency  .  .  . 
contracts. "  this  rule  is  exempt  from  the 
notice,  comment,  and  delayed 
effectiveness  provisions  of  the 
Administrative  Procedure  Act.  This 
means  analysis  under  the  Regulatory 
Flexibility  Act  if  not  required. 


Dated:  March  31. 1987. 
For  Itie  Secretary-  of  Slate. 
Richard  |.  Smith. 

Acting  Assistant  Secretary  for  Oceans  and 

International  Environmental  and  Scientrfic 
A  [fairs. 

(FR  Doc.  87-7550  Filed  4-3-87:  8:45  am] 

BILLING  CODE  «71(M»-II 


Proposed  Effective  Dote:  May  1 .  1987 
PhyiBsT.  Kaylor. 

Chief,  Documentary  Services  Dfvrsion. 
|FR  [)oc.  87-7537  Filed  4-3-87:  8:45  ami 

BtLUNG  CODE  4»10-e3-M 

Coast  Guard 


DEPARTMENT  OF  TRANSPORTATION   tCGD14-«7-01  ] 


Aviation  Proceedings;  Agreements 
filed  During  the  Week  Ending— Marcti 
27,  1987 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408. 
409.  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  hk>.  44758 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  March  24. 1987 
Subject:  Canada-Tunisia  GIT  fares 
Proposed  Effective  Date:  May  15. 1987 

Docket  No.  44751  R-1— R-3 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  March  24. 1987 
Subject  015  Series  Filing  Procedures 
Proposed  Effective  Date:  April  1. 1987 

Docket  No.  44754  R-l— R-17 

Parties:  Members  of  international  Air 

Transport  Association 
Date  Filed:  March  26. 1987 
Subject:  TC12  North  Atlantic-Africa 

Resolutions 
Proposed  Effective  Date:  April  1, 1987 

Docket  No.  44755  R-l— R-2 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  March  28. 1967 
Subject:  Composite  Baggage  Resolutions 

300  and  398 
Proposed  Effective  Date:  April  1, 1987 

Docket  No.  44756  R-l— R-18 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  March  2fi.  1987 
Subject-  TC12  South  Atlantic-Europe 

Resolutions 
Proposed  Effective  Date:  April  1. 1987 

Docket  No.  44757 

Parties:  Members  of  International  Air 

Transport  Association 
Date  Filed:  March  26. 1987 
Subject:  TCl  Computer  Constructed 

Fares  to/from  USA 


Vessel  Certificates  and  Exemptions 
Under  the  International  Regulations 
for  Preventing  Collisions  at  Seas  (72 
COLREGS) 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  granting  of 
Certificates  of  Alternative  Compliance 
to  vessels. 

summary:  This  notice  lists  commerdal 
vessels  granted  Certificates  of 
Alternative  Compliance.  This  notice 
lists  vessels  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  International  Regulations  for 
Preventing  Collisions  at  Sea  (72 
COLREGS)  without  interfering  with  the 
vessels'  special  functions.  The  intent  of 
this  notice  is  to  allow  the  mariner  to  be 
aware  of  the  listing  of  these  commercial 
vessels  that  have  granted  Certificates  of 
Alternative  Compliance. 
EFFECTIVE  date:  February  19. 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
CDR  Gerald  W.  Abrams.  Chief. 
Commercial  Vessel  Safety  Branch.  UJS. 
Coast  Guard,  Commander  (mvs). 
Fourteenth  Coast  Guard  District.  PJKK 
Federal  BIdg..  300  Ala  Moana  Blvd.. 
Room  9141.  Honolulu.  Hawaii  96450. 
Telephone  (808)  541-2114. 
supplementary  information:  Under 
the  provisions  of  subsection  1605(c)  of 
Title  33  United  States  Code,  the  Coast 
Guard  publishes,  in  the  Federal  Register, 
a  listing  of  vessels  granted  Certificates 
of  Alternative  Compliance.  Certificates 
of  Alternative  Compliance  are  based  on 
a  determination  that  a  vessel  cannot 
comply  fully  with  International  Rules  of 
light(s).  shapefs).  and  sound  signal 
provisions  without  interference  with  the 
vessel's  special  function.  The  Ksting 
consists  of  commercial  vessels  granted 
certificates  after  authority  of  issuance 
was  transferred  to  the  Chief  of  the 
Marine  Safety  Division  of  the  Coast 
Guard  Districts  on  April  1. 1982  (33  CFR 
Part  81).  The  alternative  allowed  results 
in  the  closest  possible  comphance  with 
Annex  I  of  the  72  COLREGS.  The 
following  commercial  vessels  are  not  in 
compliance  with  the  72  COLREGS  and 
have  been  issued  Certificates  of 
Alternative  Compliance. 
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Vessel  and  Offlcial  Number 

The  following  vessels'  after  masthead 
lights  separation  from  the  forward 
masthead  lights  is  less  than  one  half  the 
length  of  the  vessels  (Annex  I  (3)(a)). 
The  length  overall  of  the  vessels  is 
IZZ.'''  meters  and  the  horizontal 
separation  between  the  lights  is  43.20 
meters. 

Ocean  Valiant Hyundai  Hull  No.  520 

Ocean  America Hyundai  Hull  No.  521 

Dated;  February  19. 1987. 
T.Wood. 

Captain.  U.S.  Coast  Guard,  Chief.  Marine 
Safety  Division.  Fourteenth  Coast  Guard 
District. 
|FR  Doc.  87-7562  Filed  4-3-87:  8:45  am) 

BILUNG  CODE  4910-14-M 


[CGD14-87-02I 

Vessel  Certificates  and  Exemptions 
Under  the  International  Regulations 
for  Preventing  Collisions  at  Seas  (72 
COLREGS) 

agency:  Coast  Guard,  DOT. 
action:  Notice  cf  granting  of 
Certificates  of  Alternative  Compliance 
to  vessels. 

summary:  This  notice  lists  commercial 
vessels  granted  Certificates  of 
Alternative  Compliance  between  August 
11. 1986  and  January  6. 1987.  This  notice 
lists  vessels  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  International  Regulations  for 
Preventing  Collisions  at  Sea  (72 
COLREGS)  without  interfering  with  the 
vessels'  special  functions.  The  intent  of 
this  notice  is  to  allow  the  mariner  to  be 
aware  of  the  listing  of  these  commercial 
vessels  that  have  granted  Certificates  of 
Alternative  Compliance. 
EFFECTIVE  DATE:  February  6, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  Gerald  W.  Abrams.  Chief. 
Commercial  Vessel  Safety  Branch,  U.S. 
Coast  Guard,  Commander  (mvs), 
Fourteenth  Coast  Guard  District.  PJKK 
Federal  Bldg.,  300  Ala  Moana  Blvd., 
Room  9141,  Honolulu,  Hawaii.  96850. 
Telephone  (808)  541-2114. 
SUPPt£MENTARY  INFORMATION:  Under 
the  provisions  of  subsection  1605(c)  of 
Title  33  United  States  Code,  the  Coast 
Guard  publishes,  in  the  Federal  Register, 
a  listing  of  vessels  granted  Certificates 
of  Alternative  Compliance.  Certificates 
of  Alternative  Compliance  are  based  on 
a  determination  that  a  vessel  cannot 
comply  fully  with  International  Rules  of 
light(s),  shape(s),  and  sound  signal 
provisions  without  interference  with  the 
vessel's  special  function.  The  listing 


consists  of  commercial  vessels  granted 
certificates  after  authority  of  issuance 
was  transferred  to  the  Chief  of  the 
Marine  Safety  Division  of  the  Coast 
Guard  Districts  on  April  1, 1982  (33  CFR 
Part  81).  The  alternative  allowed  results 
in  the  closest  possible  compliance  with 
Annex  I  of  the  72  COLREGS.  The 
following  commercial  vessels  are  not  in 
compliance  with  the  72  COLREGS  and 
have  been  issued  Certificates  of 
Alternative  Compliance.  Vessel  and 
Official  Number 

The  foBowing  vessels'  after  masthead 
lights  separation  from  the  forward 
masthead  lights  is  less  than  one  half  the 
length  of  the  vessels  (Annex  I{3)(a)).  The 
length  overall  of  the  vessels  is  102 
meters  atd  the  horizontal  separation 
between  the  lights  is  22  meters. 

Sonal  Prall  Rather Daewoo  Hull  No.  3010 

Sonet  George  Richardson...Daewoo  Hull  No. 

3011 

The  following  vessel  has  been  issued 
a  Certificate  of  Alternative  Compliance 
which  allows  for  an  exception  to  the 
following:  Annex  I(2)(a)(i}  in  that  the 
forward  masthead  light  is  located  6 
meters  above  the  upper  main  deck; 
Annex  I(2)(f)(l)  in  that  the  forward  and 
after  masthead  lights  are  located  6 
meters  and  35  meters  respectively  above 
the  upper  main  deck:  Annex  I(2)(g)  in 
that  the  side  lights  are  located  0.5 
meters  below  the  upper  main  deck; 
Annex  I(3)(a)  in  that  the  horizontal 
distance  between  the  forward  and  after 
masthead  lights  is  28.4  meters;  and 
Annex  l{9)(b)  in  that  the  all-round  lights 
are  obscured  by  a  derrick  within  the 
after  angular  sector  of  145  degrees,  and 
a  duplicate  set  of  all-round  lights,  placed 
on  the  after  side  of  derrick,  are  obscured 
by  the  derrick  within  the  forward 
angular  sector  of  145  degrees. 

Zane  Barnes ON  906283 

The  following  vessels'  side  lights  are 
located  in  a  horizontal  plane  2.0  feet 
forward  of  the  masthead  lights  (Annex 
I(3)(b)). 

Bull  Run ON  579741 

Harpers  Ferry ON  577652 

Leesburg, ON  588427 

The  following  vessel  side  lights  are 
located  in  a  horizontal  plane  0.25  feet 
forward  of  the  masthead  light  (Annex 
I(3)(b)). 

George  Pickett ON  648155 

Dated:  February  5, 1987. 
T.Wood, 

Captain.  U.S.  Coast  Guard.  Chief.  Marine 
Safety  Division.  Fourteenth  Coast  Guard 
District. 
(FR  Doc.  87-7563  Filed  4-3-87:  8:45  am] 

BtUJNG  COOC  4910-14-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary      / 

(Supplement  to  Department  Circular— 
PutHic  Debt  Series— No.  7-87] 

Treasury  Notes,  Series  W-1989 

Washington,  March  25. 1987. 

The  Secretary  announced  on  March 
24. 1987.  that  the  interest  rate  on  the 
notes  designated  Series  W-1989, 
described  in  Department  Circular — 
Public  Debt  Series— No.  7-87  dated 
March  19, 1987,  will  be  6%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6%  percent  per  annum. 
Gerald  Murph)^ 
Fiscal  Assistant  Secretary. 
(FR  Doc.  87-7470  Filed  4-3-87;  8:45  am] 

BILUNG  COOC  4«tO-40-M 


[Supplement  to  Department  Circular— 
Public  Debt  Series— No.  8-87) 

Treasury  Notes,  Series  M-1991 

Washington,  March  26, 1967. 

The  Secretary  announced  on  March 
25, 1987,  that  the  interest  rate  on  the 
notes  designated  Series  M-1991, 
described  in  Department  Circular — 
Public  Debt  Series— No.  8-«7  dated 
March  19. 1987,  will  be  6%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6%  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc.  87-7471  Filed  4-3-87;  8:45  am] 
BiLUNG  CODE  4S1(M0-M 


[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  9-87] 

Treasury  Notes,  Series  E-1994 

Washington,  March  27, 1987. 

The  Secretary  announced  on  March 
26, 1987,  that  the  interest  rate  on  the 
notes  designated  Series  E-1994, 
described  in  Department  Circular — 
Public  Debt  Series— No.  9-87  dated 
March  19, 19B7,  will  be  7  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
|FR  Doc.  87-7472  Filed  4-3-87;  8:45  am| 

BILUNO  COOE  4«1(M0-M 


Debt  Management  Advisory 
Committee  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Pub.  L.  92-463,  that  a 
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meeting  will  be  neia  ai  me  u.i>.  ireasun' 
Department  in  Washington,  DC  on  April 
28  and  April  29. 1987  of  the  following 
debt  management  advisory  comniittee: 

Public  Securities  Association 
U.S.  Government  and  Federal  Agencies, 
Securities  Commitlee 

The  agenda  for  the  Public  Securities 
Association  U.S.  Government  and 
Federal  Agencies  Securities  Committee 
meeting  provides  for  a  working  session 
on  April  28  and  the  preparation  of  a 
written  report  to  the  Secretary  of  the 
Treasury  on  April  29, 1987. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Pub.  L  92-463,  and  vested  in  me  by 
Treasury  Department  Order  101-5, 1 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section  552b(c](4) 
and  (9)(A)  of  Title  5  of  the  United  States 
Code,  and  that  the  public  Interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Pub.  L  92- 
463.  The  advice  provided  consists  of 
commercial  and  financial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  552b(c)(4)  of  Title  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential." 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
within  the  exemption  covered  by  section 
552b(c)(9)(A)  of  Title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 


reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  5S2b  of  Title  5  of  the  United 
States  Code. 

Dated:  March  31. 1987. 
Charles  O.  Sethness. 
Assistant  Secretary  (Domestic  Finance). 
|FR  Doc.  87-7572  Filed  4-3-87;  8:45  am) 

BtLUNG  COM  M1S-2S-M 


Internal  Revenue  Service 

Art  Advisory  Panel  of  thte 
Commissioner  of  Internal  Revenue; 
Avallabiaty  of  Report  of  Closed 
Meetings 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  availability  of  report 
on  closed  meetings  of  the  Art  Advisory 
Penal. 

SUMMARY:  The  Report  is  now  available. 

Pursuant  to  5  U3.C.  app.  1  section 
10(d),  of  the  Federal  Advisory 
Committee  Act;  and  5  U.S.C.  552b,  the 
Government  in  the  Sunshine  Act;  and 
Treasury  Directive  10-06.E  section  12b 
(9-2-77);  A  report  summarizing  the 
closed  meeting  activities  of  the  Art 
Advisory  Penal  during  1986,  has  been 
prepared.  A  copy  of  this  report  has  been 
filed  with  the  Assistant  Secretary  of  the 
Treasury  for  Management  and  is  now 
available  for  public  inspection  at: 
Internal  Revenue  Service,  Freedom  of 
Information  Reading  Room,  Room  1565, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

Requests  for  copies,  at  $1.95  each, 
should  be  addressed  to:  Director, 
Disclosure  Operations  Division,  Attn: 
FOI  Reading  Room,  Box  388,  Benjamin 
Franklin  Station,  Washington,  DC  20044, 
Telephone  (202)  566-3770,  (Not  a  toll 
free  telephone  number). 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43  FR  52122). 

FOR  FURTHER  INFORMATKM  CONTACT 

Karen  Carolan,  CC:AP:V:4. 1111 
Constitution  Avenue,  NW.,  Room  2575, 
Washingfbn,  DC  20224.  Telephone  (202) 
566-92S9  (Not  a  toll  free  telephone 
number). 

Lawrencs  B.  Gibbs, 

Commissioner. 

[FR  Doc.  87-7532  Filed  4-3-«7;  8:45  am) 

BtLLINO  CODE  4no-<h-M 


VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Report  of  New 
Matct)ir>g  Program 

AGENCY:  Veterans  Administration. 
ACTION:  Notice  of  matching  program — 
Veterans  Administration  accounts 
receivable  records/State  income 
records. 

SUMMARY:  The  Veterans  Administration 
is  providing  notice  that  the  Office  of 
Inspector  General  will  match  records  of 
delinquent  accounts  of  veterans  and 
beneficiaries  with  the  records  of  State 
agencies  that  contain  income 
information.  The  goal  of  the  matching 
program  is  to  assess  the  ability  of  the 
veterans  and  beneficiaries  to  repay  their 
indebtedness  to  the  United  States. 

DATE:  It  is  anticipated  the  matching  will 
commence  in  approximately  March 
1987. 

ADDRESS:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Assistant  Inspector 
General  for  Policy,  Planning  and 
Resources  (53),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  jack  H.  Kroil,  Assistant  Inspector 
General  for  Policy,  Planning  and 
Resources  (53),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  telephone 
number  202-233-5297. 

SUPPLEMEWTARY  INFORMATION:  Further 
information  regarding  the  matching 
program  is  provided  below.  This 
information  is  required  by  paragraph 
5.f.(l)  of  the  Revised  Supplemental 
Guidance  for  Conducting  Matching 
Programs,  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656. 
May  19, 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget. 

Approved;  March  18, 1987. 
Thomas  K.  Tumage, 

Administrator. 

Report  of  Matching  Program:  Veterans 
Administration  Accounts  Receivable 
Records/State  Income  Records 

a.  Authority:  (1)  The  Inspector 
General  Act  of  1978  (Pub.  L  95-452). 

(2)  Title  38.  United  States  Code, 
Veterans  Benefits. 

(3)  The  Federal  Claims  Collection  Act 
of  1966  (31  U.S.C.  3711),  as  amended  by 
the  Debt  Collection  Act  of  1982  (Pub.  L 
97-365). 

b.  Program  Description:  (1)  Purpose: 
There  are  a  sizeable  number  of  veterans. 
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dependenis  anu  survivors  oi  veterans 
who  have  incurred  indebtedness  to  the 
Veterans  Administration  (VA)  as  a 
result  of  participation  in  various  benefits 
programs.  Under  Titles  31  and  38. 
United  States  Code,  the  VA  is  required 
to  attempt  recovery  of  amounts  owed 
the  Government  as  a  result  of 
overpayments  in  programs  such  as 
compensation,  pension,  educational  or 
housing  loans,  and  in  cases  of  court 
ordered  restitution  for  beneHts  obtained 
by  ineligible  persons.  In  compliance 
with  the  Debt  Collection  Act.  the  VA 
has  increased  its  efforts  to  recover 
money  owed  by  veterans  and 
beneficiaries.  Initial  collection  attempts 
have  already  been  made  by  notifying 
the  individuals  concerned  of  their 
indebtedness  and  establishing  accounts 
receivable  to  document  repayment. 

(2)  The  Office  of  Inspector  General 
(OIG)  will  assist  in  these  efforts  by 
initiating  a  program  of  matching  lists  of 
persons  owing  the  VA  with  lists  derived 
from  State  income  records  to  determine 
the  ability  of  these  persons  to  repay  or 
reduce  their  obligations  to  the  Agency. 
The  State  records  to  be  used  in  the 
match  may  consist  of  wage,  tax. 
employment  security,  and  benefit 
payment  records,  or  other  income- 
related  files.  The  matches  will  be 
performed  by  the  VA  OIG  whenever 
possible;  however,  in  some  instances 
Slate  agencies  may  actually  perform  the 
match  in  order  to  comply  with  local 
laws  or  rules  on  the  release  of  records. 

In  conducting  the  matches,  the  OIG 
will  request  that  State  agencies  provide 
computerized  excerpts  of  records 
containing  names,  identifying  data,  and 
summaries  or  descriptions  of  the 
records.  When  it  is  necessary  that  a 
State  agency  perform  the  match,  the 
OIG  will  provide  a  computerized  extract 
of  VA  records  containing  only  the  social 
security  numbers  of  veterans  and 
beneficiaries.  When  it  is  necessary  to 
verify  the  identity  of  veterans  or 
beneficiaries  who  may  be  listed  in  the 
files  of  State  agencies,  the  OIG  may 
furnish  additional  identifying  data  such 
as  date  of  birth,  place  of  birth,  sex.  etc. 
In  accordance  with  Title  38  U.S.C.  3301. 
the  names  and  addresses  of  veterans 
and  beneficiaries  will  not  be  made 
available  to  State  agencies  in  the  course 
of.  or  as  a  result  of  this  match,  except  in 
connection  with  a  proceeding  for  the 
collection  of  a  debt  owed  to  the  United 
States  and  resulting  trom  the  receipt  of 
VA  benefits. 

It  is  planned  that  the  first  matches 
will  be  with  records  of  the  following 
State  agencies: 

Pennsylvania  Office  of  Employment  Security 


Tennessee  Department  of  Employment 

Security 
Virginia  Employment  Commission 

If  these  matches  demonstrate  the 
effectiveness  of  matching  VA  accounts 
receivable  records  with  State  income 
records,  the  Inspector  General  may 
direct  that  matches  be  made  with  the 
records  of  additional  States.  The 
schedule  and  order  of  subsequent 
matches  will  depend  on  current 
workload,  available  resources,  and 
other  factors  and.  therefore,  cannot  be 
projected.  The  matches  may  be  repeated 
on  a  cydical  or  intermittent  basis. 

In  the  event  of  a  "hit",  i.e.,  the 
determination  through  the  matching 
program  that  a  debtor  appears  in  State 
files,  the  identity  of  the  debtor  will  be 
verified  by  the  OIG.  If  confirmed,  any 
income  or  employment  information 
concerning  that  person  will  be  referred 
to  the  Department  of  Veterans  Benefits 
for  further  review  and  followup  action. 
Employers  or  other  knowledgeable 
sources  may  be  contacted  in  the 
verification  process.  The  VA  may  take 
steps  to  collect  on  the  indebtedness 
when  the  circumstances  warrant  and 
after  there  have  been  unsuccessful 
efforts  to  obtain  repayment  agreements 
with  delators.  Civil  action  to  recover  on 
the  indebtedness  may  also  be 
undertaken.  When  there  are  reasonable 
grounds  to  believe  there  has  been  a 
violation  of  criminal  law,  the  matter 
may  be  Investigated  and  referred  for 
prosecutive  consideration. 

c.  Records  to  be  Matched:  Automated 
lists  extracted  from  the  following 
systems  of  records  will  be  matched  with 
State  income  records: 

(1)  Compensation,  Pension,  Education, 
and  Rehabilitation  Records- VA 
(58VA21/22/28)  as  set  forth  on  page  789 
of  the  Federal  Register  publication 
Privacy  Act  Issuances,  1985 
Compilation.  Vol.  V  and  amended  at  50 
FR  26875  (June  28. 1985):  50  FR  31453 
(August  2, 1985).  51  FR  24781  (July  8. 
1986);  51  FR  25142  (July  10. 1986);  and  51 
FR  28288  (August  6. 1986). 

(2)  Loan  Guaranty  Home, 
Condominium,  and  Manufactured  Home 
Loan  Applicant  Records,  Specially 
Adapted  Housing  Applicant  Records 
and  Vendee  Loan  Applicant  Records- 
VA  (55V A26),  as  set  forth  in  Privacy  Act 
Issuances,  1985  compilation.  Volume  V, 
pages  785-787  and  amended  at  51  FR 
24781  (July  8, 1986). 

The  disclosure  of  information  from 
these  systems  of  records,  for  the  purpose 
of  the  matching  program,  is  permitted  by 
published  routine  uses. 

d.  Period  of  Match:  Intermittently 
from  approximately  March  1987. 


e.  Safeguards:  Records  used  in  the 
matches  and  data  generated,  as  a  result, 
will  be  safeguarded  from  unauthorized 
disclosure.  Access  will  be  limited  to 
those  persons  who  have  need  for  the 
information  in  order  to  conduct  the 
matches  or  followup  actions.  All  of  the 
material  will  be  stored  in  locked 
containers  w^en  not  in  use.  Prior  to 
releasing  any  information  from  the  VA 
systems  of  records  to  a  State  agency,  the 
OIG  will  obtain  a  written  agreement 
from  the  agency  specifying  that  the 
matching  file  will  remain  the  property  of 
the  VA  and  will  be  returned  to  the  OIG 
or  will  be  destroyed  upon  completion  of 
the  match,  as  appropriate;  that  it  will  be 
used  and  accessed  only  to  match  the 
files  previously  agreed  to;  that  it  will  not 
be  used  to  extract  information 
concerning  "non-hit"  individuals  for  any 
purpose;  and  that  it  will  not  be 
duplicated  or  disseminated  within  or 
outside  the  matching  agency  unless 
authorized  in  writing  by  the  VA  OIG  or 
by  the  Chief  Benefits  Director. 

f.  Retention  and  Disposition:  Records 
not  resulting  in  "hits"  will  be  destroyed 
by  burning,  shredding,  or  electronic 
erasing  within  three  months  of  the  , 
completion  of  the  individual  match, 
Records  resulting  in  "hits"  will  be 
retained  by  either  the  OIG  or  the 
Department  of  Veterans  Benefits  until 
the  completion  of  any  necessary 
administrative  or  legal  action  and  will 
then  be  disposed  of  in  accordance  with 
approved  records  control  schedules 
and/or  approved  disposition  authority 
from  the  Archivist  of  the  United  States.  - 

(FR  Doc.  87-7460  Filed  4-3-87;  8:45  am] 

BILUNG  CODE  U2(M)1-M 


Privacy  Act  of  1974;  Amended  System 
of  Records 

Notice  is  hereby  given  that  the 
Veterans  Administration  is  altering  the 
system  of  records  entitled  "Management 
Personnel  Inventory-VA"  (18V A05)  as 
set  forth  on  page  759  of  the  Privacy  Act 
Issuances.  1985  Compilation.  Volume  V. 

This  system  is  being  upgraded  in 
order  to  enhance  the  VA's  ability  to 
recruit  and  place  employees  in 
centralized  managerial  or  executive 
positions.  The  purpose  of  amending  this 
system  of  records  is  to  serve  VA 
management's  need  to  locate  and  refer 
high  quality  candidates  for  centralized 
positions  through  job-related 
qualifications  and  evaluation  criteria. 
The  system  will  expedite  the  filling  of 
centralized  position  vacancies  which  are 
considered  key  management  positions  to 
the  Administrator,  Department  Heads, 
Associate  Deputy  Administrators,  and 
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Staff  Office  Directors.  The  system  will 
also:  Inform  possible  candidates  of 
vacancies  available  in  centralized 
management:  monitor  the  receipt  and 
disposition  of  applications:  facilitate 
response  to  inquiries  concerning  the 
filling  of  positions;  provide  statistical 
information  on  candidates,  vacancies 
and  positions  filled;  and  provide 
immediate  on-line  access  to  centralized 
staffing  records  for  authorized 
personnel 

The  system  will  contain  paper  files 
and  automated  records  on  each 
candidate  who  makes  application  for 
the  Centralized  Staffing  System  (CSS). 
The  CSS  will  contain  data  on 
employment  history,  skills, 
qualifications,  education,  training, 
awards,  performance  evaluations,  and 
geographic  mobility.  So  that  the  system 
of  records  notice  accurately  reflects  the 
changes  being  made  to  the  system, 
certain  paragraphs  of  the  notice  are 
being  revised.  These  revised  paragraphs 
are:  System  Name,  System  Location, 
Categories  of  Records  in  the  System, 
Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  Records  in  the  System, 
Retention  and  Disposal,  and  System 
Manager  and  Address. 

The  Veterans  Administration  has 
determined  that  the  routine  uses  of 
records  contained  in  this  system,  the 
categories  of  users  and  the  purposes  of 
such  uses  remains  unchanged. 

A  "Report  of  Intention  to  Publish  a 
Federal  Register  Notice"  and  an 
advance  copy  of  the  system  notice  has 
been  provided  to  the  Speaker  of  the 
House,  President  of  the  Senate,  and  the 
Director,  Office  of  Management  and 
Budget  (0MB),  as  required  by  the 
provisions  of  5  U.S.C.  552a  (e)(4)  and  (o) 
and  the  Privacy  Act  Guidelines  issued 
by  OMB  on  October  3. 1975  (40  FR 
45877). 

These  changes  are  administrative  in 
nature,  therefore,  no  public  comment  is 
required. 

Approved:  March  17, 1987. 
Thomas  K.  Tumage. 

Administrator. 

Notice  of  Amendments  to  System  of 
Records 

1.  The  system  identified  as 
"Management  Personnel  Inventory-VA" 
(18V A05),  on  page  789  of  the  Privacy  Act 
Issuances,  1985  Compilation,  Volume  V, 
is  being  revised  as  follows: 

18VA05 

SVSTEM  name: 

Centralized  Staffing  System-VA. 


SYSTEM  LOCATION: 

Active  records  are  located  at  the 
Veterans  Administration  (VA)  Central 
Office,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Inactive  records 
will  be  stored  at  the  same  address. 
Information  from  these  records  is  also 
maintained  in  automated  files  at  the  VA 
Central  Office.  Duplicate  copies  of 
certain  manual  and  automated  files  are 
maintained  only  by  the  VA  Central 
Office.  No  other  VA  facility  has  access 
to  the  Centralized  Staffing  System 
automated  data. 

CATEGORieS  Of  RECORDS  IN  THE  SYSTEM: 

All  categories  of  records  may  include 
names  of  individuals,  social  security 
numbers,  dates  of  birth,  inquiries  or 
correspondence  sent  to  the  VA  by 
individuals,  information  pertinent  to 
decisions  or  responses  given  by  the 
Administrator,  Department  Heads, 
Associate  Deputy  Administrators,  and 
Staff  Office  Directors,  and  copies  of  the 
decisions  or  responses  of  the 
Administrator,  Department  Heads, 
Associate  Deputy  Administrators,  and 
Staff  Office  Directors.  The  records  will 
also  include: 

(a)  Records  reflecting  work 
experience,  educational  level,  and 
specialized  training  obtained  outside  of 
the  Federal  service. 

(b)  Records  reflecting  Federal  service 
and  documenting  work  experience  and 
specialized  education  or  training 
received  while  employed.  Such  records 
contain  information  about:  Past  and 
present  positions  held  including  grades, 
salaries,  and  duty  station  locations. 

(c)  Records  pertaining  to  annual 
performance  evaluation  and  supervisory 
assessment  of  performance  in  response 
to  specific  knowledge,  skills,  abilities 
and  other  characteristics. 

(d)  Records  relating  to  incentive 
awards  received  while  employed  within 
or  outside  of  the  agency. 

(e)  Records  reflecting  ratings  assigned 
by  a  promotion  panel  to  individuals 
participating  in  the  system. 

(f)  Records  reflecting  geographic 
mobility  and  mobility  statements. 

(g)  Records  reflecting  qualification 
determinations  made  on  individuals 
participating  in  the  system. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRlEVma.  ACCESSING,  RETAININO  AND 
DISPOSING  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents,  magnetic  tape  and 
disks. 


SAFEGUARDS: 

1.  Physical  Security.  The  VA  Central 
Office  is  protected  from  outside  access 
by  the  Federal  Protective  Service.  All 
file  areas  are  restricted  to  authorized 
personnel  on  a  need-to-know  basis. 
Hard  copy  records  pertaining  to 
employees,  or  other  sensitive  records 
are  stored  in  locked  cabinets.  Access  to 
the  VA  Central  Office  computer  room  is 
restricted  to  authorized  operating 
personnel  through  electronic  locking 
devices.  All  other  persons  gaining 
access  to  the  computer  room  are 
escorted  by  an  individual  with 
authorized  access. 

2.  System  Security:  Access  to 
computer  programs  is  controlled  at  three 
levels:  Programming,  auditing,  and 
operations.  The  CSS  provides 
automated  recognition  of  authorized 
users  and  their  respective  access 
restrictions  through  passwords. 
Passwords  are  changed  periodically  and 
are  restricted  to  authorized  individuals 
on  a  need-to-know  basis  for  system 
access  or  security  purposes.  In  addition 
to  passwords,  there  are  other  levels  of 
security  assigned  to  system  personnel 
only. 

These  levels  are  strictly  monitored  by 
the  Systems  Manager.  The  VA  Central 
Office  Systems  Security  Officer  is 
assigned  responsibility  for  privacy- 
security  measures,  including  review  of 
violation  logs  and  local  control  and 
distribution  of  passwords. 

RETENTION  AND  DISPOSAL: 

Folder  files  are  destroyed  immediately 
upon  separation  from  VA.  Folders  are 
retained  two  years  if  employee 
withdraws  from  the  system  and 
subsequently  destroyed.  Automated 
records  are  stored  on  disks  for  a  period 
of  ten  years.  Automated  records  in 
excess  of  ten  years  are  then  stored  on 
remote  disks  separate  from  active  disks. 
Other  records  are  retained  and  disposed 
of  in  accordance  with  disposition 
authorization  approved  by  the  Archivist 
of  the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel  and 
Labor  Relations.  (054),  VA  Central 
Office,  Washington.  DC  20420. 

NOTIFICATION  PROCEDURE: 

Any  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name,  or  who  has  a  routine  inquiry 
concerning  the  status  of  his  or  her 
application  under  this  system  may 
contact  the  Director,  Recruitment  and 
Placement  Service,  Office  of  Personnel 
and  Labor  Relations,  VA  Central  Office, 


BEST  COPY  AVAILABLE 


lO'lfifl 
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Washington.  DC  20420.  Reqiiests 
concerning  the  specific  content  of  a 
record  must  be  in  writing  or  in  person. 
Employee  should  provide  full  name, 
social  security  number,  employing 
station  and  position  title. 
****** 

I FR  Doc.  87-7461  Filed  4-3-87;  a-45  am] 

Bnj.lMG  CODE  832(M)1-M 


Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form.  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use.  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses.  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 


whether  section  3504(h)  of  Pub.  L.  96-511 
applies.        ^^^ 

ADDRESSES:  Copies  of  the  forms  and 
supportii^  documents  may  be  obtained 
from  PafU  Viers.  Agency  Clearance 
Officer  (732).  Veterans  Administration. 
810  Vermont  Avenue.  NW..  Washington. 
DC  2042a  (202)  233-2146.  Comments  aad 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  0MB 
Desk  Officer.  Allison  Herron,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Washington.  DC  20503.  (202) 
395-73161 

DATES:  domments  or  the  mfonnation 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before  June  5. 
1987. 

Dated  March  30. 1987. 

By  direction  of  the  Administrator. 
David  A.  Cox.. 

Associate  Deputy  Administrator  for 
Management 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Request  to  Lender  for  Status  Loan 
AccouHt" — LCS. 

3.  VA  Form  26-8778. 

4.  Status  request  to  servicers  of 
guaranteed  or  insured  loans  and  vendee 
loans  sold  with  VA  repurchase 


agreement  on  loans  previously  reported 
in  default.  Data  is  essential  to  VA 
contracts  with  obligors. 

5.  On  occasion. 

6.  Small  bttsinesses  or  organizati<Ki8. 
7. 175.000  responses. 

8.  29,167  hours, 
a  Not  applicable. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Request  for  Postponement  of  Offsite 
or  ExteritM-  Onsite  Improvements — 
Home  Loan. 

3.  VA  Form  »-1847. 

4.  Veteran's  and  lender's  request  for 
guaranty  of  home  loan,  for  which  offsite 
or  exterior  onsite  improvements  are 
incomplete,  to  permit  guaranty  of  loan 
and  veteran's  occupancy  of  property. 
VA  uses  this  information  to  determine 
proper  disbursement  of  escrow  funds  or 
acceptance  of  other  assurances. 

5.  On  occasion. 

6.  Individuals  or  households: 
Businesses  or  other  for-profit;  and  Small 
businesses  or  organizations. 

7.  5,000  responses. 

8.  2,500  hoars. 

9.  Not  applicable.  | 
(FR  Doc.  87-7469  Filed  4-3-87;  8:45  am)  ,  ' 
BILLING  CODE  83M-01-M 
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This  sectton  of  the  FEDERAL  REGISTER 
contaias  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"    (Pub.    L    94-409)   5    U.S.C.    552b(e){3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Volume  52, 
Friday,  April  3, 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.  (eastern  time) 
Monday,  April  13, 1987. 

CHANGE  IN  THE  MEETING: 

Open 

1.  Announcement  of  Notation  Votes 

2.  A  Report  on  Commission  Operations 

(Optional) 

3.  Request  for  Commission  Approval  to 

Receive  Proposals  to  Mail  out  and 
Process  the  1987  Employer  Information 
Report  EEO-1  Survey 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer.  Executive  Secretariat, 
(202)  634-6748. 

This  Notice,  Issued  and  Dated  April  2, 1987. 
Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  87-7654  Filed  4-2-87;  2:58  pm) 

BtLUNG  CODE  67S0-<M-M 

MISSISSIPPI  RIVER  COMMISSION 
TIME  AND  DATE:  9:00  a.m..  April  27. 1987. 
PLACE:  On  board  MV  MISSISSIPPI  at 
foot  of  Eighth  Street.  Cairo.  IL 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 


Control.  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Memphis  District. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  0.  Harris. 

Executive  Assistant,  Mississippi  River 
Commission. 

[FR  Doc.  87-7593  Filed  4-2-87;  10:32  am) 

BILUNG  COOC  3710-GX-ll 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m..  April  28. 1987. 

place:  On  board  MV  MISSISSIPPI  at 

City  Front,  vicinity  of  Beale  Street, 

Memphis.  TN. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  president  on  general  conditions  of 

the  Mississippi  River  and  Tributaries 

Project  and  major  accomplishments 

since  the  last  meeting;  (2)  views  and 

suggestions  from  members  of  the  public 

on  any  matters  pertaining  to  the  Flood 

Control.  Mississippi  River  and 

Tributaries  Project. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Rodger  D.  Harris. 

telephone  601-634-5766. 

Rodger  0.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

[FR  Doc  87-7594  Filed  4-2-87;  10-,32  am] 

BILUNG  COOC  3710-GX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m..  April  29, 1987. 

place:  On  board  MV  MISSISSIPPI  at 

City  Front.  Greenville.  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  president  on  general  conditions  of 
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the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control.  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Vicksburg  District. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  0.  Harris, 

Executive  Assistant.  Mississippi  River 
Commission. 

|FR  Doc.  87-7595  Filed  4-2-87;  10:32  am) 

BILUNG  CODE  3710-GX-M 

MISSISSIPPI  RIVER  COMMISSION 
TIME  AND  date:  9:00  a.m..  May  1. 1987. 
PLACE:  On  board  MV  MISSISSIPPI  at 
foot  of  Prytania  Street.  New  Orleans. 
LA. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in  New 
Orleans  District. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 
Commission. 

|FR  Doc.  87-7596  Filed  4-2-87: 10:32  am) 

BILUNG  CODE  3710-GX-M 
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Corrections 
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This  seclTOf*  of  ttw  FEDERAL  REGfSTER 
contatns  edrtonal  correct»ons  of  prevkxisty 
published  Presidential,  Rute,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of   Federal   Regutations. 
These   corrections  are  prepared  by  the 
Office  of  the  Federal   Register.   Agency 
prepared   corrections  are   issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categones  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-400001A;  FRL-3175-1] 

Statement  of  Policy  and  Guidanc* 
Regarding  Petitions  Under  Section  313 
of  Title  III  of  the  Superfund 
Amendments  and  Reauttiorization  Act 
of  1986;  Technical  Amendments 

Correction 

In  notice  document  87-6451  appearing 
on  page  9538  in  the  issue  of  Wednesday. 
March  25, 1987.  make  the  following 
correction: 

In  the  second  column  of  the  page,  in 
the  list  of  chemicals,  in  the  11th 
entry,  "compounds"  should  rwad 
"ethers". 

BILUNG  coof  tsa5-«vo 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Ctassiftcations 
Under  Executive  Orders  12073  and 
10582;  Annual  List  of  Labor  Surplus 
Areas 

Correction 

In  notice  document  87-6527  beginning 
on  page  9727  in  the  issue  of  Thursday, 
March  26, 1987,  make  the  following 
corrections  to  the  table: 


1.  On  page  9727.  in  the  third  column, 
in  the  first  column  of  the  fable,  "Mobile 
County"  should  read  "Mobile  City". 

2.  On  the  same  page  and  column,  in 
the  second  column  of  the  table,  in  the 
entry  beginning  "Russell  County  Less 
Phenix  City",  delete  "in  Dallas  County". 

3.  On  page  9728.  in  the  left  table,  in 
the  second  column  of  the  table,  the 
second  tntry  was  incomplete  and  should 
read  "Fairbanks  North  Star  Borough  less 
Fairbanks  Qty". 

4.  On  the  same  page,  in  the  ri^t  table, 
in  the  first  column  of  the  table,  under 
Florida.  "Hialeah  County"  should  read 
"Hialeah  City". 

5.  On  page  9729,  in  the  middle  table,  in 
the  first  column  of  the  table.  "Maywood 
Village  County"  should  read  **Maywood 
Village". 

6.  On  the  same  page,  in  the  ri^t  table, 
in  the  first  column  of  the  table, 
"Richmond  County"  should  read 
"Richmond  City". 

7.  On  the  same  page,  in  the  same 
table,  tmder  Iowa: 

(a)  In  the  first  column  of  the  table, 
"Burlington  County  '  should  read 
"Burlington  City"; 

(b)  In  the  first  column  of  the  table, 
"Clinton  County"  should  read  "Clinton 
City"; 

(c)  In  the  first  column  of  the  table, 
"Davenport  County"  should  read 
"Davenport  City";  and 

(d)  In  the  second  column  of  the  table, 
in  the  entry  "Wapello  County  Less 
Ottumwa  City",  "Wappello"  was 
misspelled  and  delete  the  second  "Less 
Ottumwa". 

8.  On  the  same  page,  also  in  the  right 
table,  in  the  first  column  of  the  table, 
under  Kentucky.  "Ashland  County" 
should  read  "Ashland  City". 

9.  On  page  9730,  in  the  right  table,  in 
the  second  column  of  the  table,  the  entry 
opposite  the  first  column  entry  "Lansing 
City"  was  incomplete  and  should  read 
"Lansing  City  in  Eaton  County,  Ingham 
County". 

10.  On  page  9731.  in  the  left  table,  in 
the  first  column  of  the  table,  under 


Mississippi,  "Biloxi  County"  should  read 
"Biloxi  aty". 

11.  On  the  same  page,  in  the  second 
column  of  the  same  table,  the  entry 
opposite  the  first  column  entry 
"Hattiesburg  City"  was  incomplete  and 
should  read  "Hattiesburg  City  in  Forrest 
County,  Lamar  County". 

BItLINO  CODE  1S05-01-O 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  24  and  146 

IT.D.  87-44]    ' 

Harbor  Maintenance  Fee 

Correction 

In  rule  document  87-7006  beginning  on 
page  10198  ia  the  issue  of  Monday. 
March  30, 1967.  make  the  following 
corrections: 

§  24.24    [Corrected] 

1.  On  page  10201.  in  the  second 
column,  in  §  24.24(b)(1).  in  the  table,  in 
the  entry  "2813~Alameda.  CA",  under 
the  "Notations"  heading.  "Movement" 
should  read  "Movements". 

2.  On  the  same  page,  in  the  third 
column,  in  the  table,  under  the 
"Notations"  heading,  in  the  sixth  line, 
remove  "Do". 

3.  On  page  10202.  in  the  third  column, 
in  §  24.24{c)|6)(i),  in  the  fourth  line,  "or 
commercial"  should  read  "on 
commercial**. 

4.  On  page  10207.  in  §  24.24(e)(3)(ii),  in 
the  second  column,  in  the  sixth  line,  the 
reference  should  read  "paragraph 
(e){3)(iii)".  I 

§146.22    (CerrectMl) 

5.  On  page  10211,  in  the  third  column, 
in  §  146.22(e).  in  the  sixth  line,  "subject" 
was  misspelled. 
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ENVIRONMENTAL  PFiOTECTION 
AGENCY 

40  CFR  Parts  141, 142  and  143 

[WH-FRL-3130-2J 

National  Primary  and  Secondary 
Drinking  Water  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  revise 
the  general  public  notification 
regulations  found  at  40  CFR  141.32  of  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  and  to  amend  the 
public  notification  requirements  for 
fluoride  found  at  40  CFR  143.5  of  the 
National  Secondary  Drinking  Water 
Regulations  to  make  them  consistent 
with  the  new  general  requirements. 
These  changes,  which  implement  the 
public  notification  requirements  of  the 
)une  19, 1986,  amendments  to  the  Safe 
Drinking  Water  Act  (SDWA).  42  U.S.C. 
300f  et  seq..  apply  to  owners  and 
operators  of  public  water  systems  which 
fail  to  comply  with  certain  requirements 
of  the  National  Primary  Drinking  Water 
Regulations  (NPDWR),  and  owners  or 
operators  of  public  water  systems  which 
have  a  variance  or  exemption.  EPA  is 
proposing  requirements  regarding  the 
content,  form,  manner,  and  frequency  of 
the  public  notice. 

EPA  is  also  proposing  new  public 
notification  requirements  regarding  lead 
contamination  of  drinking  water  to 
implement  the  SDWA  Amendments. 
These  notification  requirements  would 
apply  in  addition  to  the  general  public 
notification  requirements.  This  section 
requires  that  each  community  water 
system  identify  and  provide  notice  to 
persons  who  may  be  affected  by  lead 
contamination  in  their  drinking  water 
where  such  contamination  results  from 
either  the  use  of  lead  in  the  construction 
materials  of  the  distribution  system 
and/or  corrosivity  of  the  water  supply 
sufficient  to  cause  leaching  of  lead.  EPA 
is  proposing  requirements  regarding  the 
content,  form,  manner,  and  frequency  of 
this  notice  as  well. 

Finally,  EPA  is  proposing  to  revise  the 
State  implementation  regulations  found 
in  40  CFR  142.16  to  require  the  State  to 
adopt  at  a  minimum  the  new  public 
notification  requirements  in  §  141.32  in 
order  to  obtain  and  retain  primary 
enforcement  authority  for  public  water 
systems  ("primacy"). 

EPA  is  proposing  that  the  general 
public  notice  requirements  under  40  CFR 
141.32  and  the  public  notice 
requirements  pertaining  to  lead  under  40 


CFR  141.34  become  effective  30  days 
after  promulgation. 
DATES:  Written  comments  should  be 
submitted  by  June  5, 1987.  A  public 
hearing  will  be  held  in  Washington.  DC, 
on  Friday.  May  1  beginning  at  9:00  a.m. 
in  the  Auditorium  of  the  Education 
Center,  EPA,  401  M  Street  SW., 
Washington,  DC  20460. 
ADDRESSES:  Send  written  comments  to 
Murlene  Lash,  Comment  Clerk,  State 
Programs  Division,  Office  of  Drinking 
Water  (WH-SSOE),  Environmental 
Protection  Agency,  401  "M"  Street.  SW., 
Washington,  DC  20460.  A  copy  of  the 
comments  and  supporting  documents 
will  be  available  for  review  during 
normal  business  hours  at  the  EPA,  Room 
1101  East  Tower,  401  "M"  Street,  SW.. 
Washington,  DC  20460.  It  is  requested 
that  anyme  planning  to  attend  the 
public  hearing  (especially  those  who 
plan  to  make  statements]  register  in 
advance  by  calling  or  writing  Murlene 
Lash  at  (202)  382-5522,  EPA.  WH-550E, 
401  "M"  Street,  SW.,  Washington.  DC 
20460.  Persons  planning  to  make 
statements  at  the  hearing  are 
encouraged  to  submit  written  copies  of 
their  remarks  at  the  time  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT 
Ralph  Langemeier,  Chief,  Drinking 
Water  Branch,  Water  Management 
Division,  Environmental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
telephone  (913)  236-2815;  or,  Carl 
Reeverts,  Deputy  Director,  State 
Programs  Division,  Office  of  Drinking 
Water,  401  M  Street,  SW.,  Washington. 
DC  20460,  telephone  (202)  382-5522. 
SUPPLEMENTARY  INFORMATION: 
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VI.  Regulatory  Flexibility  Act 

VII.  Ust  of  Subjects 

L  Statutory  Requirements 

A.  General  Public  Notification 
Requirements  • 

On  June  19, 1986,  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300f,  et  seq.. 
("SDWA"  or  "the  Act")  was  amended. 
Section  1414(c),  as  amended,  requires 
owners  or  operators  of  public  drinking 
water  systems  to  notify  consumers  when 
certain  violations  of  the  National 
Primary  Drinking  Water  Regulations 
(NPDWR)  occur,  when  variances  or 
exemptions  are  in  effect,  and  whenever 
the  systems  fail  to  comply  with  any 
schedule  prescribed  pursuant  to  a 
variance  or  exemption.  The 
Amendments  require  that,  by  September 
19, 1987,  EPA  amend  the  NPDWR  "to 
provide  for  different  types  and 
frequencies  of  notice  based  on  the 
differences  between  violations  . . . 
tak[ing]  into  account  the  seriousness  of 
any  potential  adverse  health  effects 
which  may  be  involved."  Under  the 
Amendments,  EPA  must  prescribe  the 
form,  manner,  and  frequency  forgiving 
notice  under  section  1414(c). 

B.  Public  Notification  Requirements 
Pertaining  to  Lead 

The  SDWA  Amendments  also  added 
a  new  section  1417  prohibiting  the  use  of 
certain  lead  pipe,  solder,  and  flux  in  (1) 
the  installation  or  repair  of  any  public 
water  system,  or  (2)  any  plumbing  in  a 
residential  or  nonresidential  facility 
connected  to  a  public  water  system  and    i 
providing  water  for  human  consumption. 
Subsection  1417(a)(2)  requires  each 
public  water  system  to  identify  and 
provide  notice  to  persons  who  may  be 
affected  by  lead  contamination  in  their 
drinking  water,  when  such 
contamination  results  from  either  the 
use  of  lead  in  the  construction  materials 
of  the  system  and/or  corrosivity  of  the 
water  supply  sufficient  to  cause  leaching 
of  lead  from  plumbing  systems. 
Notification  is  required  even  if  the 
system  is  in  compliance  with  the 
maximum  contaminant  level  for  lead. 

The  Amendments  specify  that  the 
manner  and  form  of  the  notice  is  to  be 
prescribed  by  the  EPA  Administrator. 
The  notice  must  provide  a  clear  and 
readily  understandable  explanation  of 
(1)  the  potential  sources  of  lead  in  the 
drinking  water.  (2)  potential  adverse 
health  effects.  (3)  reasonably  available 
methods  of  mitigating  known  or 
potential  lead  content  in  drinking  water, 
(4)  any  steps  the  system  is  taking  to 
mitigate  lead  content  in  drinking  water, 
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and  (5)  the  necessny  lor  seeKing 
alternative  water  supplies,  if  any. 

Section  1417(b)  provides  that  the 
public  notification  requirements  in 
section  1417(a)(2)  shall  be  enforced  in 
all  States  as  of  June  19. 198a.  EPA  is 
authorized  to  withhold  ap  to  five  percent 
of  a  State's  section  1443(a)  public  water 
system  supervision  program  grant  if  the 
Agency  determines  that  the  Slate  is  not 
enforcing  the  prohibition  and  public 
notice  requirements  for  lead. 

11.  Discussion  of  Today's  Proposed  Rules 

A.  General  Public  Notification 
Requirements 

The  public  notification  requirements 
established  by  the  SDWA  Amendments 
of  1986  apply  to  owners  and  operators  of 
public  water  systems  which  (1)  fail  to 
comply  with  an  applicable  maximum 
contaminant  level  (MCL),  treatment 
technique  requirement  or  testing 
procedure  prescribed  by  a  NPDWR,  (2) 
fail  to  perform  monitoring  as  required  by 
section  1445(a)  of  the  SDWA.  (3)  have 
variances  or  exemptions  under  sections 
1415(a)(1)(A),  1415(aK2).  or  1416  of  the 
Act.  or  (4)  fail  to  comply  with  the 
requirement  of  any  schedule  prescribed 
pursuant  to  a  variance  or  exemption. 
(NOTE:  For  the  sake  of  simplicity,  we 
refer  to  all  four  events  as  "violations" 
throughout  this  notice). 

The  SDWA  Amendments  require  that 
F,PA  amend  the  public  notification 
requirements  of  the  NPDWR  to  provide 
for  different  types  and  frequencies  of 
notice  based  on  the  differences  between 
violations  and  the  seriousness  of  any 
potential  adverse  health  effects  which 
may  be  involved.  The  current  public 
notification  rules  in  40  CFR  141.32  are 
organized  according  to  type  of  public 
water  system.  To  better  reflect  the  new 
requirements,  EPA  has  organized  the 
proposed  rule  by  type  of  violation.  Two 
groups,  or  tiers,  of  violations  are 
proposed.  Tier  1  violations  require  more 
stringent  public  notification;  Tier  2 
requires  less  less  stringent  notice 
requirements. 

The  proposed  organizational  scheme 
appears  in  Table  1.  As  illustrated  in 
Table  1,  the  Tier  1  category  includes 
failure  to  comply  with  either  an  MCL  or 
treatment  technique  prescribed  in  the 
NPDWR.  Tier  2  includes  failure  to 
comply  with  monitoring  and  testing  i 

procedures,  operation  under  a  variance 
and  exemption,  and  failure  to  meet  a 
variance  or  exemption  compliance 
schedule.  EPA  is  considering  an  option 
to  classify  certain  monitoring  and 
testing  procedure  violations  as  Tier  1 
violations.  For  instance,  it  may  be 
appropriate  to  include  as  Tier  1 
violations  those  monitoring  violations 
that  continue  over  an  extended  period  of 


time.  Alternatively,  ttus  option  raay 
include  moni'oring  and  testing 
procedure  violations  of  NPDWRs  that 
pose  an  acute  health  risk  (for  example, 
biological  contaminants  and  nitrates). 
EPA  requests  comment  on  the 
classification  system  in  general  and  the 
option  to  classify  certain  monitorsig  and 
testing  procedure  rioiations  as  Tier  1. 

Tabl£  1  .—Proposed  Classification  of 
Vkjlatkdns  for  Public  Notice 
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1.  Overview  of  Proposed  Requirements 

The  proposed  public  notification 
requirements  would  apply  to  both 
community  and  noncommunity  water 
systems  as  defined  by  40  CFR  141.2.  A 
public  water  system  is  a  system  for  the 
provision  of  piped  water  for  human 
consumption,  if  such  system  has  al  least 
fifteen  service  connections,  or  regularly 
serves  an  average  of  at  least  25 
individuals  daily  at  least  60  days  out  of 
the  year.  A  community  water  system  is 
a  public  water  system  that  serves  al 
least  15  service  connections  used  by 
year-nrand  residents  or  regularly  serves 
at  least  25  year-round  residents.  A 
noncommunity  water  system  is  a  public 
water  system  that  is  not  a  community 
water  system.  A  summary  of  the 
proposed  public  notification 
requirements  for  community  and 
noncommunity  water  systems  and  a 
comparison  of  the  major  differences 
between  the  current  and  proposed  rules 
appear  in  Table  2. 

a.  Community  water  systems.  For 
conununity  water  systents,  the  corrent 
rules  require  notice  by  newspaper,  mail 
delivery,  and  electronic  media  for  Tier  1 
violations.  Notice  by  posting  is  required 
where  no  daily  or  weekly  newspaper  erf 
general  circulation  exists.  Waiver  of 
newspaper  and  electronic  noedia  notice 
for  a  conununity  water  system  is 
permitted  where  the  printacy  agent 
determines  in  writing  that  the  violation 
has  been  "corrected  promfitly  after 
discovery,  the  cause  of  the  violation  has 


been  eliminated,  and  there  is  no  longer  a 
risk  to  public  health." 

The  proposed  rule  would  require 
notice  by  both  newspaper  and  mail 
delivery  for  Tier  1  violations,  with 
notice  by  posting  required  where  no 
daily  or  weekly  newspaper  of  general 
circulation  exists.  In  addition,  the 
proposed  rule  requires  that  the  public 
notice  be  delivered  to  electronic  media 
(i.e.,  the  principal  radio  and  television 
stations)  serving  the  area  served  by  the 
public  water  system  when  the  violation 
poses  an  acute  risk  to  human  health. 
EPA  is  proposing  to  waive  notice  by 
mail  delivery  where  the  violation  has 
been  corrected  within  30  days. 

Tin>e  frames  for  notification  have 
been  revised  to  be  consistent  with  the 
Amendments.  EPA  proposes  that,  for 
community  water  systems,  newspaper 
notice  for  all  Tier  1  violations  take  place 
within  14  days  of  the  occurrence  of  the 
violation,  that  notice  to  electronic  media 
take  place  within  seven  days  for 
violations  that  pose  acute  risks,  and  that 
initial  notice  by  mail  be  given  within  30 
days  of  the  occurrence  of  the  violation 
(unless  it  has  been  corrected).  For  Tier  2 
violations.  EPA  is  proposing  initial 
notice  within  3  months  for  notification 
by  newspaper,  or  posting  in  the  absence 
of  a  daily  or  weekly  newspaper.  The 
proposed  rule  would  also  require 
community  water  systems  which 
continue  to  be  in  violation  of  any  Tier  1 
or  Tier  2  violation  to  give  quarterly 
repeat  notice  by  mail  for  the  duration  of 
the  violation  (or  variance  or  exemption) 
as  required  in  the  current  rule.  The 
proposed  rule  also  allows  notice  by  the 
primacy  agent  in  lieu  of  the  owner  or 
operator.  Note  that  when  the  primacy 
agent  gives  notice  under  this  provision, 
the  public  water  system  remains  legally 
responsible  for  meeting  the  public 
notification  regulation  requirements. 

EPA  also  proposes  that  community 
water  systems  include  mandatory  health 
effects  information  (specified  in  this 
rule)  in  their  notices  of  (1)  MCL 
violations.  (2)  issuance  or  continued 
existence  of  variances  and  exemptions, 
and  (3)  violations  of  variance  and 
exemption  schedules.  In  addition,  EPA 
is  proposing  to  require  community  water 
systems  to  inform  new  customers  of  any 
violation  existing  at  the  time  service 
begins.  Notice  must  take  place  prior  to, 
or  at  the  time,  service  begins.  Further,  in 
all  instances  where  public  notification  is 
required  EPA  is  proposing  that  the 
notice  include  the  telephone  number  of 
the  community  water  system's  owner 
and/or  operator  so  that  customers  may 
obtain  further  information  regarding 
information  in  the  notice. 

b.  Noncommunity  water  systems.  For 
noncommunity  water  systems,  the 
public  notification  regulations  currently 
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Table  2.— Comparison  of  CuRRErrr  vs.  Proposed  Pubuc  Notircation  Requirements 
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Option  2 


New8p=14 

days. 
Mail  =  30 

days. 
Bee =7  days.. 
Post  =  Unspec 
Newsp=14 

days. 
Mail =30 

days. 
Elec=7  days.. 
Post  =  14 

days. 

Mail =3 

months. 
Post=Unspec 

Mail  =  none 

Newsp=3 

months. 
Post  =  3 

months. 


Unspecified. 


Newsp=nonei 
Mail  =  qtrfy... 
Elec  =  rxx>e. 
Post-contin .. 


Newsp  =  nof>e 

Mail=qtrly 

Elec=rK)ne.... 
Post=contln.. 


Mail=qtr1y 

Post=contin.. 


Mail=qtrly... 

Newsp=none. 

Post=contin.. 


Continuous. 


Newsp=14 

days. 
Mail=30 

days. 
Elec=7  days. 
Post=14 

days. 
14  days 


Newsp=none 
Mail=qtrly„.... 
Elec=none.... 
Post=contin ... 


Unspecified. 


3  months . 
3  months . 


Contimious . 

Continuous. 

Quarterly 

Continuous. 


X« 
X 

x* 

X* 


Notes: 

X = Required  for  all  systems. 

X'= Content  is  specified  for  all  Tier  1  violations. 


X"  =  Requirement  may  be  waived. 

X''= Content  is  specified  for  variance  and  exemptions  only. 

X*= Required  wtien  violation  poses  acute  risk  to  human  health. 


in  effect  provide  that  "the  supplier  of 
water  shall  give  notice  by  continuous 
posting  of . . .  (any  violation  listed  in 
section  1414(c))  or  granting  of  a  variance 
or  exemption  to  the  persons  served  by 
the  system  as  long  as  the  failure  or 
granting  of  a  variance  or  exemption 
continues."  The  current  rule  also  allows 
notice  by  the  primacy  agent  in  lieu  of 
the  owner  or  operator.  The  timing  of  the 
initial  notice  for  noncommunity  water 
systems  is  not  addressed  in  the  current 
rule,  but  EPA  has  generally  considered  it 

to  be  the  same  as  for  community  water 
systems.  . 

Today's  proposal  gives  owners  or 
operators  of  noncommunity  water 
systems  the  option  of  notifying  either  (1) 
in  the  same  manner  as  proposed  for 
community  water  systems  (i.e.,  a 


combination  of  newspaper  notice,  notice 
to  electronic  media  for  violations  posing 
acute  risks,  and  follow-up  notice  by 
mail),  or  (2)  by  continuous  posting.  The 
timing  of  these  notices  would  be  the 
same  for  noncommunity  water  systems 
as  proposed  for  community  water 
systems.  For  the  second  option 
described  above,  this  means  that 
notification  by  posting  would  begin 
within  14  days  for  Tier  1  violations. 
Likewise,  the  timing  for  Tier  2  violations 
would  be  three  months.  The 
requirements  for  mandatory  health 
effects  information,  and  inclusion  of  the 
telephone  number  of  the  supplier  in  the 
notice,  would  apply  to  noncommunity 
water  systems  as  they  would  community 
water  systems. 
In  the  notice  proposing  NPDWRs  for 


certain  volatile  organic  chemicals 
(VOCs).  EPA  announced  that  it  was 
considering  amending  the  definition  of 
"community  water  system"  to  include 
noncommunity  water  systems  serving 
nontransient  users  (e.g.,  schools, 
factories,  daycare  centers),  and 
proposed  a  revised  definition  for 
comment.  (See  50  FR  46918.  November 
13. 1985).  The  amended  definition  would 
apply  to  NPDWRs  for  VOCs  and  all 
other  future  NPDWRs.  In  developing  this 
public  notification  proposal.  EPA 
considered  whether  nontransient 
noncommunity  water  systems  that  are 
subject  to  NPDWRs  should  comply  with 
the  public  notification  requirements  for 
community  water  systems,  or  be 
allowed  to  comply  with  the  notice 
requirements  for  noncommunity  water 
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systems  proposed  in  this  rule.  EPA  is 
considering  allowing  the  nontransient 
noncommunity  water  systems  which  are 
subject  to  future  NPDWRs  to  comply 
with  the  public  notification  regulations 
proposed  for  noncommunity  water 
systems  because  it  believes  the  option 
of  posting  (in  lieu  of  newspaper, 
electronic  media,  and  mail  notice)  is 
effective  and  therefore  appropriate  for 
these  systems.  Further,  the  notice  to  new 
billing  units  required  of  community 
water  systems  does  not  make  sense  for 
nontransient  noncommunity  water 
systems.  EPA  invites  comment  on  which 
public  notification  requirements  should 
apply  to  nontransient  noncommunity 
water  systems  subject  to  NPDWRs. 

2.  Discussion  of  Specific  Provisions 

a.  Manner  of  notice.  Section  1414(c)  of 
the  SDWA,  as  amended,  provides  that 
EPA  "shall  specify  the  types  of  notice  to 
be  used  to  provide  information  as 
promptly  and  effectively  as  possible 
taking  into  account  both  the  seriousness 
of  any  potential  adverse  health  effects 
and  the  likelihood  of  reaching  all 
affected  persons.  Notification  of 
violations  shall  include  notice  by 
general  circulation  newspaper  serving 
the  area  and,  whenever  appropriate, 
shall  also  include  a  press  release  to 
electronic  media  and  individual 
mailings."  EPA  is  proposing  that 
newspaper  notice  (or  its  equivalent,  in 
lieu  of  newspaper  notice,  as  discussed 
below)  be  required  for  all  violations. 

EPA  is  also  proposing  that  owners 
and  operators  of  community  water 
systems  notify  each  new  billing  unit  of 
any  existing  violation  of  an  existing 
maximum  contaminant  level  or 
treatment  technique  at  the  time  service 
begins.  Notice  must  take  place  prior  to, 
or  at  the  time,  service  begins.  The 
purpose  of  this  requirement  is  to  inform 
new  customers  of  potential  health 
hazards.  In  order  to  avoid  the  additional 
time  and  expense  which  would  be 
involved  in  the  preparation  of  a  new 
notice  each  time  service  to  a  new 
customer  begins.  EPA  is  proposing  that 
the  public  water  supply  provide  a  copy 
of  the  most  recent  public  notice  issued 
under  proposed  §  141.32(a),  unless  it  has 
corrected  the  violation.  Comments 
concerning  this  new  requirement  are 
requested. 

Mail  delivery  of  notice  of  violation.  In 
addition  to  newspaper  notice,  today's 
proposal  also  would  require  mail  notice 
within  30  days  of  a  Tier  1  violation.  This 
requirement  can  be  met  by  including  the 
notice  with  the  water  bill,  if  the  water 
bill  is  sent  within  30  days. 

The  SDWA  Amendments  also  state 
that  the  EPA  Administrator  shall  specify 
the  types  of  notice  to  be  used  to  provide 


information  as  promptly  and  effectively 
as  possible,  taking  into  account  the 
seriousness  of  any  potential  health 
effects,  and  the  likelihood  of  reaching  all 
affected  persons.  The  proposed  rule 
reduces  the  duration  of  newspaper 
notice  from  three  consecutive  days  to  a 
one-time  publication.  While  this  reduces 
the  cost  of  newspaper  notice,  the 
likelihood  of  the  notice  coming  to  the 
attention  of  the  consumer  decreases. 
Also,  consumers  may  not  purchase 
newspapers  or  read  notices.  Therefore, 
considering  the  seriousness  of  Tier  1 
violations,  the  Agency  does  not  believe 
notice  by  newspaper  alone  is  sufficient 
for  these  violations.  In  developing  the 
proposed  rule,  EPA  considered  two 
types  of  additional  notices:  (a) 
Individual  mailed  notice  to  billing  units, 
and  (b)  individual  notice  by  hand 
delivery  to  all  known  or  identifiable 
affected  consumers. 

The  current  rule  requires  individual 
mailed  notice:  §  141.32(a)  requires  such 
delivery  "by  inclusion  of  a  notice  in  the 
first  set  of  water  bills  of  the  system 
issued  after  the  failure  or  grant  (of  a 
variance  or  exemption)."  EPA  proposes 
to  retain  this  requirement  for  Tier  1 
violations.  Notice  could  be  mailed  with 
the  water  bill  or  mailed  separately. 
Proposed  §  141.32(a)(1)(B)  provides  that 
mail  delivery  may  be  waived  by  the 
primacy  agent  in  writing  where  the 
primacy  agent  determines  that  the 
violation  has  been  corrected  within  30 
days. 

EPA  requests  comment  on  a  second 
type  of  additional  notice,  individual 
notice  by  hand  delivery.  EPA  considered 
proposing  that  individual  delivery  by 
direct  mail  or  mailed  with  the  water  bill 
be  supplemented  by  hand  delivery  or 
posting  at  multiple  family  dwellings, 
apartment  complexes  and  other 
locations  where  individual  consumers 
may  not  receive  a  water  bill.  However, 
as  hand  delivery  of  public  notice  might 
be  difficult  and  impractical  to  carry  out 
as  a  routine  matter,  EPA  has  not 
proposed  this  requirement. 
Nevertheless,  such  a  requirement  would 
provide  direct  consumer  information 
where,  for  example,  the  owner  of  the 
apartment  building  or  apartment 
complex  receives  the  water  bill  and 
does  not  reside  at  the  location  nor  make 
the  information  available  to  the 
residents.  Although  EPA  is  not 
proposing  this  requirement,  the  Agency 
recommends  and  encourages  its  use  in 
appropriate  circumstances. 

Press  release  to  electronic  media.  The 
SDWA  Amendments  provide  that  notice 
"whenever  appropriate,  shall  also 
include  a  press  release  to  electronic 
media. , . ."  The  current  public 
notification  requirements  provide  that 


community  water  systems  which  fail  to 
comply  with  an  applicable  maximum 
contaminant  level  shall,  in  addition  to 
mail  and  newspaper  notice,  furnish  "a 
copy  of  the  notice  to  the  radio  and 
television  stations  serving  the  area 
served  by  the  system"  within  7  days. 
EPA  is  proposing  to  require  that  the 
public  notice  be  sent  to  electronic  media 
(i.e.,  the  principal  radio  and  television 
stations)  serving  the  area  served  by  the 
public  water  system  for  all  Tier  1 
violations  that  pose  an  acute  risk  to 
public  health.  The  proposed  rule 
requires  this  notice  to  be  given  as  soon 
as  possible  but  in  no  case  later  than 
seven  days  after  the  violation  occurs. 
This  is  similar  to  the  current  rule,  except 
that  the  proposed  notice  to  electronic 
media  would  be  required  only  for 
violations  which  pose  an  acute  risk, 
rather  than  for  all  MCL  violations.  EPA 
believes  acute  health  risks  require 
immediate  notice  and  special 
precautions  (e.g.,  notices  to  boil  water 
when  high  coliform  levels  exist  or  to 
avoid  the  use  of  high  nitrate  water  for 
infants)  to  protect  public  health. 

EPA  views  the  proposed  requirements 
as  the  minimum  necessary  and 
encourages  owners  and  operators  of 
public  water  systems  to  consider  wider 
use  of  the  electronic  media  where 
appropriate  to  notify  consumers  of 
conditions  in  the  drinking  water  that 
may  threaten  their  health  and  well 
being.  The  primacy  agent  of  course  has 
broad  discretion  to  define  acute  risk  or 
prescribe  other  criteria  that  may  require 
use  of  electronic  media. 

Notice  in  lieu  of  newspaper, 
electronic  media,  and  mail  notices.  As 
described  earlier,  EPA  proposes  to 
retain  the  posting  requirement  for  public 
water  systems  in  areas  not  served  by  a 
weekly  or  daily  newspaper  and  to  allow 
continuous  posting  in  lieu  of  newspaper, 
electronic  media,  and  mail  notice  by 
noncommunity  public  water  systems. 

EPA  promulgated  the  current 
regulation  allowing  posting  by 
noncommunity  public  water  systems, 
found  at  40  CFR  141.32(d),  on  August  27, 
1980  (45  FR  57332)  under  statutory 
language  similar  to  that  in  the  1986 
Amendments.  In  its  notice  of  proposed 
rulemaking  of  July  19, 1979  (44  FR  42246). 
the  Agency  justified  this  provision  on 
the  basis  that  the  paramount  concern  of 
the  transient  users  of  a  noncommunity 
public  water  system  is  the  current 
quality  of  the  drinking  water  transients 
are  generally  less  interested  in  the  past 
problems  of  the  noncommunity  system, 
and  they  are  generally  less  active  in 
lobbying  for  correction  of  the  systems 
problems.  Further,  transients  may  not 
have  wide  access  to  local  media.  Also,  it 


i  m' 


df-n^.  Register  /  Vol.  52.  No.  65  /  Monday.  April  6.  1987  /     Proposed  Rules 


■  *^np 


would  be  difficult  to  identify  users  and 
their  addresses,  making  subsequent  mail 
notice  impractical  as  well.  Posting  was 
viewed  as  the  most  effective  and 
efficient  way  to  address  the  immediate 
concerns  of  the  transient  user. 

EPA  believes  that  Congress'  intent  in 
revising  the  public  notice  requirements 
was  to  avoid  ineffective  notices  and 
strengthen  the  effectiveness  of  notices  of 
more  serious  violations.  The  boundaries 
of  noncommunity  water  systems  such  as 
campgrounds,  service  stations,  and 
highway  rest  stops  can  easily  be 
delineated:  therefore,  the  ability  to  reach 
all  affected  parties,  and  avoid 
unnecessary  notice  to  those  persons  not 
affected  by  the  violation,  is  high.  EPA 
also  believes  that  a  requirement  for 
continuous  posting  in  a  conspicuous 
place,  which  provides  notice  on  an 
ongoing  basis,  is  more  stringent  than  a 
combined  one-time  newspaper  notice 
which  the  posting  requirement  would 
replace.  Therefore,  EPA  today  proposes 
to  retain  the  posting  requirement  for 
community  water  systems  in  areas  not 
served  by  a  weekly  or  daily  newspaper, 
and  to  allow  continuous  posting  in  lieu 
of  newspaper,  electronic  media,  and 
mail  notice  by  noncommunity  water 
systems. 

b.  Frequency  of  notice.  The  SDWA 
Amendments  provide  that  "notice  of  any 
violation  of  a  maximum  contaminant 
level  or  any  other  violation  designated 
by  the  Administrator  as  posing  a  serious 
potential  adverse  health  effect  shall  be 
given  as  soon  as  possible,  but  in  no  case 
later  than  14  days  after  the  violation. 
Notice  of  a  continuous  violation  other 
than  a  maximum  contaminant  level  shall 
be  given  no  less  frequently  than  every 
three  months.  Notice  of  violations 
judged  to  be  less  serious  shall  be  given 
no  less  frequently  than  annually." 

In  keeping  with  this  provision,  today's 
proposal  would  require  initial  public 
notice  (i.e.,  newspaper  notice  or  posting 
in  lieu  of  newspaper  notice)  for  MCL 
violations  within  14  days.  EPA  is  also 
proposing  that  the  initial  notice  for 
failure  to  comply  with  the  treatment 
technique  requirements  prescribed 
under  the  NPDWR  must  also  occur 
within  14  days  of  the  violation.  In 
addition,  notice  to  electronic  media  for 
MCL  and  treatment  technique  violations 
that  pose  an  acute  risk  to  human  health 
are  required  as  soon  as  possible  but  in 
no  case  later  than  seven  days  from  the 
date  of  the  violation. 

Initial  notice  within  three  months  for 
monitoring  and  testing  procedure 
violations,  variances,  and  exemptions 
(Tier  2  violations)  is  retained  from  the 
current  regulation.  The  proposal  would 
require  notice  to  be  repeated  quarterly 
for  any  Tier  1  or  Tier  2  violation 


continuing  beyond  this  time  period  or 
for  repeated  violations  of  the  same 
requirement,  until  the  violation  ends. 
Where  posting  is  required  in  lieu  of 
newspaper  notice,  initial  notice  must 
begin  within  the  time  frames  described 
above,  and  be  continuous  thereafter  for 
as  long  as  the  violation  exists. 

EPA  also  considered  requiring  owners 
and  operators  of  public  water  systems 
to  provide  their  customers  with  an 
annual  summary  of  the  overall 
compliance  status  of  the  system.  In  the 
past,  EPA  has  received  comments  that, 
under  the  current  rule,  consumers  often 
ignore  or  fail  to  realize  the  significance 
of  public  notices  received  sporadically 
with  water  bills.  It  was  suggijsted  that 
an  annual  summary  would  have 
significant  impact  on  the  consumer, 
particularly  for  those  public  water 
systems  which  repeatedly  violate  the 
requirements  of  the  NPDWRs.  The 
Agency  is  concerned,  however,  that  this 
additional  requirement  could  be 
administratively  burdensome  to  small 
public  water  systems  and  redundant 
with  the  general  notice  requirements. 
EPA  requests  comments  on  whether  an 
annual  summary  requirement  is 
appropriate. 

c.  Fafm  and  content  of  public         '  ' 
noticed — 

General.  The  SDWA  Amendments 
specify  that  the  public  notice  "shall 
provide  a  clear  and  readily 
understandable  explanation  of  the 
violation,  any  potential  adverse  health 
effects,  the  steps  that  the  system  is 
taking  to  correct  such  violation,  and  the 
necessity  for  seeking  alternative  water 
supplies,  if  any,  until  the  violation  is 
corrected."  EPA  is  proposing  to  revise 
the  current  regulatory  language  con- 
cerning the  form  of  the  public  notice  in 
§  141.32(d)  to  meet  the  amended 
requirements  of  the  Act. 

Proposed  §  141.32(d)  also  states  that 
the  notice  shall  be  conspicuous  and 
shall  not  contain  highly  technical 
language,  unnecessarily  small  print,  or 
similar  problems  that  frustrate  the 
purpose  of  the  notice.  The  requirement 
for  bilingual  notice,  where  appropriate, 
is  retained  from  the  current  rule.  EPA 
plans  to  provide  additional  information 
concerning  this  provision,  including 
sample  notices,  as  guidance. 

Health  effects  information.  Section 
141.3a(e)  of  the  proposed  rule  requires 
that  specific  language  provided  by  EPA 
be  included  in  public  notices  of  failure 
to  comply  with  specified  maximum 
contaminant  levels,  treatment 
techniques,  notices  of  variances  and 
exemptions  from  the  NPDWRs,  and 
notices  of  failure  to  comply  with 
variance  and  exemption  schedules.  The 
requited  language  specifies,  in  non- 


technical ternis.  what  adverse  health 
effects  may  occur  as  a  result  of  the 
violation.  ! 

The  mandatory  health  effects 
information  in  §  141.32(e)  as  proposed 
covers  the  seven  volatile  organic 
chemicals  for  which  EPA  proposed 
MCLs  in  November,  1985,  and  fluoride, 
for  which  EPA  promulgated  a  revised 
MCL  in  April,  1986.  In  addition,  EPA  is 
proposing  mandatory  health  effects 
language  for  the  paradichlorobenzene 
(p-DCB)  MCL,  which  will  be  reproposed 
soon  in  a  separate  Federal  Register 
notice.  MCLs  for  the  eight  volatile 
organic  chemicals  (including  p-DCB)  will 
be  promulgated  in  June.  1987.  EPA  is  not, 
in  this  rulemaking,  requesting  public 
comment  on  the  specifc  MCLs  proposed 
for  p-DCB  or  the  other  seven  VOCs. 
Comments  on  the  proposed  MCL  for  p- 
DCB,  and  whether  it  should  be  classified 
as  a  probable  human  carcinogen,  may 
be  submitted  as  specified  in  the 
separate  Federal  Register  notice 
referenced  in  this  paragraph. 

EPA  will  include  mandatory  health 
effects  language  for  public  notices  for 
other  contaminants  in  all  future  NPDWR 
proposals  and  promulgate  such  language 
with  the  final  NPDWRs.  The  Agency  is  i 
not  proposuig  mandatory  health  effects 
language  for  violations  of  the  existing 
national  interim  primary  drinking  water 
regulations  (NIPDWRs).  EPA  expects  to 
revise  all  existing  NIPDWRs  within  the 
next  three  years  and  promulgate  them 
as  new  NPDWRs.  Mandatory  health 
effects  language  will  be  included  in 
these  new  rules.  In  the  absence  of  health 
effects  language  established  by  rule,  the 
proposal  would  require  public  water 
systems  to  follow  the  general  guidelines 
in  §  141.32(d)  in  developing  language  to    i 
describe  potential  health  effects.  I 

Requiring  systems  to  use  specific  { 

health  effects  language  is  intended  to 
ensure  thaf  each  notice  includes  a 
consistent  and  accurate  summary  of  the 
toxicological  information  pertaining  to  a 
specific  contaminant.  The  Agency 
believes  that  this  requirement  will 
ensure  more  effective  public  notices.  A 
1981  survey,  "Study  of  the  Cost  and 
Effectiveness  of  the  Public  Notification 
Requirements  of  the  Safe  Drinking 
Water  Act  of  1974,"  reported  that,  of  the 
82  systems  responding  to  a  question  on 
effectiveness,  61  percent  said  their 
public  notices  were  not  effective,  23 
percent  said  they  were  somewhat 
effective,  and  16  percent  said  they  were 
very  effective.  By  requiring  the  use  of 
specific  language.  EPA  believes  that  it 
will  be  able  to  improve  the  quality  and. 
in  turn,  the  effectiveness  of  public 
notices. 
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The  use  of  mandatory  text  will  also 
aid  in  the  enforcement  of  the  public 
notification  requirements.  EPA  regional 
offices  and  primacy  agents  will  be  able 
to  readily  determine  if  public  notices 
have  adequate  health  effects 
information  by  the  presence  or  absence 
of  the  required  language. 

EPA  believes  that  improvements  in 
the  number  of  systems  complying  with 
the  public  notification  requirements  and 
in  the  quality  of  the  notices  will  have  a 
significant  impact  on  improving 
compliance  with  drinking  water 
regulations.  The  public  notices  required 
by  the  SDWA  are  intended  to  be  a 
mechanism  for  organizing  both  public 
pressure  and  support  for  bringing 
systems  into  compliance.  In  fact,  the 
public  notification  requirements  appear 
with  the  other  SDWA  enforcement 
provisions  in  Section  1414.  Today's 
proposal  would  require  that  notices 
include  specific  language  regarding 
health  effects  only;  the  public  water 
system  would  have  flexibility  to 
determine  the  content  of  the  remainder 
of  the  notice  to  reflect  the  particular 
circumstances  of  the  violation.  As 
required  by  section  1414(c)(2)(B), 
§  141.32(d)(1)  would  require  public 
water  systems  to  add  additional  text 
which  discusses  steps  being  taken  to 
come  into  compliance,  and  the  need  (if 
any)  for  alternative  supplies  of  water. 
Further,  systems  would  have  flexibility 
to  add  to  the  notice  any  additional 
information  they  believe  to  be  necessary 
based  on  the  circumstances  of  their 
specific  violation. 

In  addition  to  mandatory  health 
effects  information,  EPA  is  proposing 
that  the  text  of  the  notice  also  contain 
the  telephone  number  of  the  owner  or 
operator  of  the  public  water  system. 
This  provision  is  intended  to  assist 
consumers  who  have  questions  in 
obtaining  additional  information.  This 
provision  is  also  intended  to  encourage 
greater  consumer  and  operator 
involvement  in  the  educational  and 
informational  aspects  of  public 
notification. 

EPA  solicits  comments  on  this 
approach.  Since  comments  pertaining  to 
the  health  effects  and  the 
appropriateness  of  the  MCL  are 
addressed  in  the  course  of  developing 
the  MCLs,  commenters  are  requested  to 
confine  their  remarks  on  this  notice  to 
the  adequacy  of  the  proposed  language 
for  providing  health  effects  information 
to  the  consumer. 

B.  Revised  Public  Notice  Requirements 
for  Fluoride 

EPA  is  proposing  in  §  141.32(f)  of  the 
NPDWR  to  incorporate  by  reference  the 
existing  mandatory  public  notification 


language  for  fluoride  contained  in 
§  143.5(b)  of  the  National  Secondary 
Drinking  Water  Regulations.  EPA 
promulgated  both  the  maximum 
contaminant  level  (MCL)  and  secondary 
maximum  contaminant  level  (SMCL)  for 
fluoride  on  April  2, 1986  (50  PR  11396). 
Section  143.5(b)  requires  systems  which 
exceed  the  SMCL  to  provide  public 
notification  to  all  consumers,  using 
mandatory  language  contained  in  the 
rule.  The  language  includes  health 
effects  information  about  both  SMCL 
exceedances  and  MCL  violations.  Since 
systems  which  are  in  violation  of  the 
MCL  (4.0  mg/1)  necessarily  exceed  the 
SMCL  (2.0  mg/l),  the  mandatory 
language  in  §  143.5(b)  applies  to  MCL 
violations  as  well. 

Several  changes  to  the  current 
fluoride  SMCL  notification  rule 
(§  143.5(b))  are  necessary  to  reconcile  its 
provisions  with  the  public  notification 
requirements  in  the  SDWA 
Amendments,  which  were  enacted  after 
EPA  promulgated  the  fluoride 
regulation.  Public  notices  for  violations 
of  the  fluoride  MCL,  like  public  notices 
for  all  other  MCL  violations,  require 
information  about  the  steps  that  the 
system  is  taking  to  achieve  compliance. 
However,  the  prescribed  fluoride  notice 
in  S  143.5(b)  does  not  require  such 
information.  The  SMCL  rule  also 
provides  that  no  additional  information 
may  be  added  to  the  prescribed  notice. 
In  addition,  the  current  SMCL 
notification  provision  has  somewhat 
different  distribution  requirements  from 
those  proposed  here  for  MCL  violations. 

To  resolve  these  discrepancies,  EPA  is 
proposing  to  amend  §  143.5(a)  to  limit  its 
requirements  (including  the  notice 
distribution  requirements)  to 
exceedances  of  the  SMCL  which  are  less 
than  or  equal  to  4.0  mg/1.  Systems  which 
exceed  4.0  mg/1  (the  MCL  for  fluoride) 
would  follow  the  public  noti^cation 
requirements  prescribed  in  this  proposal 
(§  141.32)  for  all  other  MCL  violations. 

EPA  believes  that  the  identical 
mandatory  language  in  §  143.5(b)  will 
adequately  inform  individuals  of  the 
potential  health  effects  of  fluoride. 
Therefore,  the  proposed  general  public 
notification  provisions  would  require 
notices  of  the  fluoride  MCL  to  use  the 
same  notice  prescribed  in  §  143.5(b),  i.e., 
the  same  notice  required  when  the 
SMCL.  but  not  the  MCL  is  exceeded. 
EPA  is  proposing  to  delete  the  current 
prohibition  against  including  additional 
information  in  the  prescribed  notice,  to 
allow  systems  to  supplement  their 
notice  with  information  on  what  steps 
the  system  is  taking  to  deal  with  the 
violation,  as  required  by  the  Act. 

It  is  important  to  note  that  EPA  is 
proposing  these  changes  to  the  fluoride 


provisions  only  to  make  them  consistent 
with  the  SDWA  Amendments.  EPA  is 
not  reproposing  or  requesting  comment 
on  any  other  aspect  of  the  fluoride 
regulations  including  (1)  the  appropriate 
MCL  and  SMCL  for  fluoride.  (2)  the 
discussion  of  health  effects  in  the 
prescribed  notice,  or  (3)  the  distribution 
requirements  for  notices  of  exceedances 
of  the  SMCL  that  are  less  than  or  equal 
to  4.0  mg/1  in  §  143.5(a). 

C.  Public  Notice  Requirements 
Pertaining  to  Lead 

EPA  proposes  today  to  establish  a 
new  section  in  Subpart  D.  §  141.34. 
Public  Notice  Requirements  Pertaining 
to  Lead,  in  response  to  section  1417(a)(2) 
of  the  SDWA.  Comments  are  solicited 
on  the  content,  manner,  frequency,  and 
form  of  the  notice  being  proposed  today. 

1.  Applicability  of  Notice  Requirement 

Section  1417(a)(2)  of  the  Act  requires 
that  all  public  water  systems  shall 
identify  and  provide  notice  to  persons 
that  may  be  ejected  by  lead 
contamination  of  their  drinking  water 
where  such  contamination  results  from 
(1)  the  lead  content  in  the  construction 
materials  of  the  system,  and/or  (2)  the 
corrosivity  of  the  water  supply  sufficient 
to  cause  leaching  of  lead. 

The  proposed  rule  would  require 
public  notice  for  lead  by  community 
water  systems  only.  EPA  believes  that 
requiring  noncommunity  water  systems 
to  provide  notice  for  lead  would  pose 
numerous  difficult  problems.  The 
existing  maximum  contaminant  level 
(MCL)  for  lead  and  the  requirements  for 
special  monitoring  for  corrosivity 
characteristics  under  §  141.42  do  not 
apply  to  noncommunity  water  systems. 
Therefore,  monitoring  data  for 
determining  whether  users  may  be 
affected  by  lead  contamination  in  their 
drinking  water  are  not  available  for 
these  systems.  Further,  it  is  not  known 
what  health  effects  may  result  from 
incidental  exposure  to  lead  by  the 
infrequent  users  of  noncommunity  water 
systems. 

EPA  did  consider  the  option  of 
requiring  the  lead  notice  from 
nontransient,  noncommunity  water 
systems  (e.g.,  schools,  factories,  daycare 
centers).  These  systems  serve  the  same 
users  over  long  periods  of  time,  so  the 
chronic  health  risks  to  users  would  be 
similar  to  the  risks  to  residential 
populations.  Under  this  option,  the  lead 
public  notice  requirements  proposed  for 
community  water  systems  would  also  be 
required  of  nontransient,  noncommunity 
water  systems,  except  that  notice  by 
posting  (in  lieu  of  newspaper  and  direct 
mail  notice)  would  be  required  and  the 
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notice  lo  new  biUing  untis  wauLd  not 
apply.  EPA  invites  comment  on  (he 
proposal  to  require  the  public  notice  for 
lead  by  community  water  systems  only 
and  the  alternative  option  to  extend  the 
requirement  to  nonfransient. 
noncommunity  water  systems.  ' 

Under  this  proposal,  public  notice  for 
lead  would  not  be  required  if  a 
community  water  system  demonstrates 
to  the  primacy  agent  that  either  the 
construction  materials  in  the  water 
system  (defined  to  include  the 
residential  or  nonresidential  facilities 
connected  to  the  water  system)  are  lead 
free,  or  by  taking  water  samples  for 
lead,  the  water  system  has  water  that  is 
noncorrosive  to  lead-containing 
materials  in  the  water  system  and  all 
construction  materials  containing  lead 
in  the  water  system  are  at  least  five 
years  old.  However.  EPA  believes  that 
few  community  wafer  systems  would 
qualify  fur  this  exemption. 

2.  Frequency  of  Notice 

Section  1417(b)(2)  of  the  Act  slates 
that  the  public  notice  requirements  for 
lead  "shall  apply  in  all  states  effective 
24  months  after  the  enactment  of  this 
section."  Therefore,  under  this  proposal, 
the  owners  or  operators  of  community 
water  systems  would  be  required  to 
issue  the  initial  notice  for  lead  no  later 
than  )une  19, 1988.  Subsequent  notice 
would  be  given  annually  for  five  years 
from  the  initial  notice  or  the  effective 
date  of  the  State's  lead  ban.  whichever 
is  later.  (The  lead  ban  is  mandated  by 
sections  1417  (a)(1)  and  {b)(l)).  EPA  is 
proposing  a  five-year  span  because 
experience  indicates  that  lead  levels  are 
substantially  decreased  five  years  after 
the  last  use  of  new  lead  solder  in  water 
supply  systems. 

Section  1417  requires  public  notice  for 
lead  even  if  there  is  no  violation  of  the 
drinking  water  standard  (i.e..  MCL)  for 
lead.  Separate  notice  of  a  violation  of 
the  maximum  contaminant  level  of  the 
existing  NPUWR  lead  standard  would 
also  be  required:  the  general  public 
notification  requirements  found  at  40 
CFR  141.32  would  apply  to  such  a  notice. 

3.  Manner  of  Notice 

Under  this  proposal,  all  community 
water  systems  must  provide  notice  to 
persons  that  may  be  affected  by  lead 
contamination  of  their  drinking  water. 
EPA  proposes  that  notice  to  the 
consumer  be  given  by:  mail  delivery 
(direct  mail  or  with  the  individual  water 
bills),  supplemented  by  newspaper 
notice.  EPA  is  proposing  that  newspaper 
notices  supplement  the  mail  delivery  of 
the  lead  notice,  since  mail  delivery  may 
not  go  to  all  affected  persons  (e.g.. 


apartment  renters  that  do  not  get  water 
bills). 

As  proposed,  f  141.34(f)  allows  the 
State  to  issue  the  public  rvotice  for  lead 
on  beh^f  of  an  owner  or  operator  of  an 
individual  communtfy  water  system.  The 
State  must  comply  with  all  requirements 
of  this  section  regarding  the  manner, 
form,  content,  and  frequency  of  the 
notice.  Such  notice  would  reduce  the 
administrative  burden  on  smalt  water 
systems,  while  fuIHlling  the  purpose  of 
this  provision. 

EPA  considered  proposing  that  mail 
delivery  be  supplemented  by  hand 
delivery  to  individual  units  or  posting  at 
multiirle  family  dwellingt,  apartment 
complexes,  and  other  locations  where 
individual  consumers  may  not  receive  a 
water  bllL  Hand  delivery  is  an  effective 
means  of  providing  information  directly 
to  consimers  when,  for  example,  the 
owner  of  the  apartment  building  or 
apartment  complex  receives  the  water 
bill  and  does  not  reside  or>-sife  nor  make 
the  information  available  to  the 
residents.  EPA  recommends  and 
encourages  its  use  where  practical.  The 
Agency  is  concerned,  however,  that 
hand  delivery  or  posting  might  be 
difTicult  and  impractical  to  carry  out  as 
a  routine  requirement.  Therefore,  EPA 
has  not  proposed  this  requirement. 
Comments  are  requested  on  whether 
EPA  should  require  the  public  water 
system  to  arrange  for  hand  delivery  of 
notices  to  consumers  that  do  not 
routinely  receive  a  water  bill,  or  posting 
to  inform  consumers  residing  in 
multiple-unit  dwellings. 

4.  Form  and  Content  of  Notice 

The  SDWA  Amendments  require  that 
public  notices  for  lead  be  written  in  a 
clear  and  readily  understandable 
manner.  These  notices  must  provide  a 
clear  aad  readily  understandable 
explanation  of  the  potential  sources  of 
lead  in  the  drinking  water,  potential 
adverse  health  effects,  reasonably 
available  methods  of  mitigating  known 
or  potential  lead  content  in  drinking 
water,  any  steps  the  system  is  taking  to 
mitigate  lead  content  in  drinking  water, 
and  the  necessity  for  seeking  alternative 
water  Supplies,  if  any. 

Section  141.34(c)  of  the  proposed  rule 
lists  these  general  requirements  for  the 
content  of  lead  public  notices.  In 
addition  to  the  general  requirements 
outlined  above,  the  proposed  rule  would 
require  community  water  systems  to 
include  specific  advice  in  the  notice  on 
how  to  minimize  exposure  to  water 
likely  to  contain  higher  levels  of  lead. 
Such  advice  could  include: 


— Checking  to  see  if  lead  pipes,  solder, 
or  flux  have  been  used  in  plumbing 
that  provides  tap  water. 

— Where  high  lead  content  in  drinking 
water  is  suspected  or  confirmed, 
running  the  water  from  the  wafer 
faucet  long  enough  to  flush  water  from 
the  pipes  in  the  house  (usually  several 
minutes  after  several  hours  of  disuse 
or  from  5  to  30  seconds  after  major 
water  use.  such  as  showering  or 
laundry),  before  drawing  water  for 
drinking  or  cooking. 

— Using  only  the  cold  water  faucet  for 
drinking,  cooking  with,  or  preparing 
baby  formula. 

— Ensuring  that  new  plumbing  and 
plumbing  repairs  use  lead  free 
materials. 

Section  1*1. 34(d)  of  the  proposed  rule 
sets  out  health  effects  language  that 
would  be  mandatory  for  all  lead  notices. 
The  Agerjcy  believes  that  requiring 
specific  language  will  ensure  accurate 
and  consistent  toxicological  information 
in  every  public  notice  and  simplify  the 
preparation  of  the  individual  notices. 
The  community  water  system  would 
have  flexibility  to  draft  the  remainder  of 
the  notice  to  meet  the  requirements  in 
§  141.34(c)  to  best  reflect  the  specific 
circumstances  of  the  individual  systems 

D.  Revised  State  Implementation 
Requirements 

In  response  to  the  revised  general 
public  notification  requirements,  EPA  is 
also  proposing  to  revise  40  CFR  Part  142, 
National  Primary  Drinking  Water 
Regulations  Implementation.  This  part 
contains  regulations  for  implementation 
and  enforcement  of  the  pubUc  water 
supply  programs  by  States.  EPA  is 
proposing  to  revise  §  142.16  State  Public 
Notification  Requirements,  to  require 
States  to  adopt  regulations  at  least  as 
stringent  as  the  general  public 
notification  regulations  under  40  CFR 
141.32  as  a  condition  of  new  or 
continued  primacy. 

This  provision  would  replace  the 
current  State  public  notice  program 
requirements  in  §  142.16,  which  lists  the 
minimum  conditions  for  State 
assumption  of  primacy.  The  regulations 
currently  in  §  142.16  are  not  as  stringent 
as  the  public  notification  regulations  in 
§  141.32.  EPA  solicits  comment  on 
whether  State  public  notification 
requirements  less  stringent  than  the 
requirements  of  the  proposed  §  141.32 
would  meet  the  statutory  requirements 
for  primacy  under  section  1413(a)(2)  (i.e.. 
"|a  State  must  have)  adequate 
procedures  for  the  enforcement  of  State 
regulations")  and.  if  so,  what  these 
primacy  requirements  should  be.  given 
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the  new  minimum  public  notification 
requirements  of  section  1414(c). 

III.  Request  for  Public  Comment 

EPA  requests  public  comments  and 
information  on  all  aspects  of  this 
proposai,  inclmhng  the  specific  i8»ue» 
identified  in  the  preamble  (except  as 
noted  in  the  discussion  of  the  mandatory 
health  effects  language  for  the  volatile 
organic  chemicals  in  section  II.A.2.a 
above  and  the  fluoride  provisions  in 
section  11^.  above). 

IV.  Compliance  With  Executive  Qrder 
12291 

Executive  Order  1229i  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  "major"  and.  if 
so,  that  the  Agency  conduct  a 
Regulatory  Impact  Analysis.  A  major 
rule  is  defined  as  a  regulation  which  is 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  and  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Since  the  proposed  rule  does  not  meet 
the  defmition  of  a  major  regulation,  the 
Agency  is  not  conducting  a  Regulatory 
Impact  Analysis. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
response  to  these  comments  will  be 
available  for  viewing  at  EPA,  Room  1101 
East  Tower.  401  M  Street  SW.. 
Washington,  DC  20460. 

V.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.G.  3501  et  seq.  An 
Information  Collection  Request 
document  ICR  No.  0270  has  been 
prepared  by  EPA  and  a  copy  may  be 
obtained  from:  Eric  Strassler, 
Information  Policy  Branch;  EPA  401  M 
Street  SW.  (PM-223);  Washington,  DC 
20460  or  by  calling  (202)  382-2709: 
Submit  comments  on  these  requirements 
to  EPA  and:  Office  of  Information  and 
Regulatory  Affairs:  OMB:  726  Jackson 
Place  NW..  Washington,  DC  20503; 
Attention:  Richard  Otis.  The  final  rule 


will  respond  to  OMB  and  public 
comments  on  the  information  collection 
requirements. 

VL  Kegulatory  Flexifaihly  Act 

The  Regulatory  Flexibility  Act 
requires  that  federal  agencies  prepare 
regulatory  flexibihfy  analyses  assessing 
the  impacts  of  proposed  rules  on  entities 
such  as  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  Such  analysis  is  not 
required,  however,  when  the  head  of  an 
agency  certifies  that  a  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

EPA  considers  the  information 
required  by  this  rule  to  be  the  minimum 
necessary  to  effectively  administer  the 
public  notification  program.  Since  most 
of  the  requested  information  will  be 
readily  available,  it  is  anticipated  that 
little  time  will  be  needed  to  prepare  the 
noHfication  response.  Any  additional 
economic  impact  on  the  ^mall  public 
water  systems  resulting  from 
implementation  of  the  regulation  is 
expected  to  be  negligible.  Accordingly,  I 
certify  that  these  proposed  rules,  if 
promulgated,  would  not  have  a 
significant  impact  on  a  substantial 
number  of  smaH  entities.  The  Agency 
seeks  comment  and  any  additional 
information  related  to  the  potential 
impact  of  these  proposed  rules  on  small 
entities. 

Li»t  of  Sabjecta 

40  CFR  Part  141 

Chemicals,  Intergovernmental 
relations.  Radiation  protection, 
Reporting  and  recordkeeping, 
requirements.  Water  supply. 

40  CFR  Part  142 

Administrative  practice  and 
procedure,  Chemicals,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  143 

Chemicals.  Water  supply. 

Dated:  March  28, 1987. 
Lee  M.  Thonuu, 
Administrator. 

For  reasons  set  forth  in  the  preamble. 
Title  40.  Chapter  I  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  folltnws. 

PART  14T— [AIWENDEOI 

1.  The  authority  for  Part  141  is  revised 
to  read  as  follows: 

Authority:  Sees.  1412. 1414.  1417, 1445.  and 
1450  of  the  Safe  Drinking  Water  Act  (42 
U.S.C.  3008-1,  300g-3.  300g-6,  300i-4.  and. 
300)-9). 


2.  Part  141  is  amended  by  revising 
§  141.32  to  read  as  follows: 

§141.32    General  puMIc  nottncatton 
requirements. 

(a)  Maximum  contaminant  level 
(IvlCL)  and  treatment  technique 
violations.  The  owner  or  operator  of  a 
public  water  system  which  fails  to 
comply  with  an  applicable  MCL  or 
treatment  technique  established  by  this 
part  shall  notify  persons  served  by  the 
system  as  follows: 

(1)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  the  owner  or 
operator  of  a  public  water  system  must 
give  notice; 

(i)  By  publication  in  a  daily 
newspaper  of  general  circuladon  in  the 
area  served  by  the  system  as  soon  as 
possible,  but  in  nacase  later  than  14 
days  after  the  violation.  If  the  area 
served  by  a  public  water  system  is  not 
served  by  a  daily  newspaper  of  general 
circulation,  notice  shall  instead  be  given 
by  publication  in  a  weekly  newspaper  of 
general  circulation  serving  the  area;  and 

(ii)  By  mail  delivery  of  the  notice  of 
violation  by  direct  mail  or  with  the 
water  bill  not  later  than  30  days  after 
the  violation.  The  primacy  agent  may 
waive  mail  delivery  if  it  determines  that 
the  owner  or  operator  of  the  public 
water  system  in  violation  has  corrected 
the  violation  within  the  30-day  period. 
The  primacy  agent  must  make  the 
waiver  in  writing  within  the  30-day 
period;  and 

(iii)  For  any  MCL  or  treatment 
technique  violation  that  poses  an  acute 
risk  to  human  health  (e.g..  high  coliform. 
turbidity,  or  nitrate  levels),  by  furnishing 
a  copy  of  the  notice  to  the  principal 
radio  and  television  stations  serving  the 
area  served  by  the  public  water  system 
as  soon  as  possible  but  in  no  case  later 
than  seven  days  after  the  violation. 

(2)  Except  as  provided  in  paragraph 
(a)(3)(ii)  of  this  section,  following  the 
initial  notice  given  under  paragraph 
(a)(1)  of  this  section,  the  owner  or 
operator  of  the  public  water  system 
shall  furnish  notice  at  least  once  every 
three  months  by  mail  delivery  (by  direct 
mail  or  with  the  water  bill)  for  as  long  as 
the  violation  exists. 

(3)(i)  In  lieu  of  the  requirements  of 
paragraph  (a)(l)(i)  of  this  section,  the 
owner  or  operator  of  a  community  water 
system  in  the  area  that  is  not  served  by  a 
daily  or  weekly  newspaper  of  general 
circulation  must  give  notice  within  14 
days  after  the  violation  by  continuous 
posting  of  notice  of  such  violation,  in 
conspicuous  places  within  the  area 
served  by  the  system,  for  as  long  as  the 
violation  exists. 
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(ii)  In  lieu  of  the  requirements  of 
pnragraphs  (a)(1)  and  (2)  of  this  section, 
the  owner  or  operator  of  a 
noncommunity  water  system  must  give 
notice  within  14  days  after  the  violation 
by  continuous  posting  of  such  violation, 
in  conspicuous  places  within  the  area 
served  by  the  system  for  as  long  as  the 
violation  exists. 

(b)  Other  violations,  variances, 
exemptions.  The  owner  or  operator  of  a 
public  water  system  which  fails  to 
perform  monitoring  required  by  section 
1445(a)  of  the  Act,  fails  to  comply  with  a 
testing  procedure  established  by  this 
part,  is  subject  to  a  variance  granted 
under  section  1415(a)(1)(A)  or  1415(a)(2) 
of  the  Act.  is  subject  to  an  exemption 
under  section  1416  of  the  Act.  or  fails  to 
comply  with  the  requirements  of  any 
schedule  prescribed  pursuant  to  a 
variance  or  exemption,  shall  notify 
persons  served  by  the  system  as 
follows: 

(1)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  the  owner  or 
operator  of  a  public  water  system  must 
give  notice  within  three  months  after  the 
monitoring  violation,  testing  procedure 
violation,  granting  of  a  variance  or 
exemption,  or  violation  of  a  variance  or 
exception  schedule,  by  publication  in  a 
daily  newspaper  of  general  circulation 
in  the  area  served  by  the  system.  If  the 
area  served  by  a  public  water  system  is 
not  served  by  a  daily  newspaper  of 
general  circulation,  notice  shall  instead 
be  given  by  publication  in  a  weekly 
newspaper  of  general  circulation  serving 
the  area. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  when  a  violation  of 
a  monitoring  requirement,  testing 
procedure  violation,  or  variance  or 
exemption  schedule  is  not  corrected 
within  the  first  three  months  following 
the  date  of  violation,  the  owner  or 
operator  of  the  pubic  water  system  shall 
furnish  notice  at  least  once  every  three 
months  by  mail  delivery  (by  direct  mail 
or  with  the  water  bill)  for  as  long  as  the 
violation  exists.  Notice  of  the  existence 
of  a  variance  or  exemption  shall  be 
given  every  three  months  from  the  date 
it  is  granted  for  as  long  as  the  variance 
or  exemption  remains  in  effect. 

{3)(i)  In  lieu  of  the  requirements  of 
paragraphs  (b)  (1)  and  (2)  of  this  section, 
the  owner  or  operator  of  a  community 
water  system  in  an  area  that  is  not 
served  by  a  daily  or  weekly  newspaper 
must  give  notice  by  continuous  posting 
of  such  violation,  in  conspicuous  places 
within  the  area  served  by  the  system, 
beginning  within  three  months  and 
continuing  for  as  long  as  the  violation  or 
failure  exists,  or  the  variance  or 
exemption  remains  in  effect. 


(3)(ii)  In  lieu  of  the  requirements  of 
paragraphs  (b)  (1)  and  (2)  of  this  section, 
the  owner  or  operator  of  a 
noncomfiunity  water  system  may  give 
notice  by  continuous  posting  of  such 
violation,  in  conspicuous  places  within 
the  area  served  by  the  system,  beginning 
within  tlree  months  and  continuing  for 
as  long  as  the  violation  or  failure  exists, 
or  the  variance  or  exemption  remains  in 
effect. 

(c)  Notice  to  new  billing  units.  The 
owner  erf  operator  or  a  community  water 
system  ihall  give  a  copy  of  the  most 
recent  public  notice  for  any  existing 
violatioi  of  any  maximum  contaminant 
level  or  treatment  technique  requirement 
to  all  neiw  billing  units  or  hookups  prior 
to  or  at  the  time  service  begins. 

(d)  General  content  of  public  notice. 
Each  notice  required  by  this  section 
shall  provide  a  clear  and  readily 
understandable  explanation  of  the 
violation,  any  potential  adverse  health 
effects,  the  population  at  risk,  the  steps 
that  the  system  is  taking  to  correct  such 
violation,  the  necessity  for  seeking 
alternative  water  supplies,  if  any.  and 
any  preventive  measures  the  consumer 
should  take  until  the  violation  is 
corrected.  Each  notice  shall  be 
conspicuous  and  shall  not  contain 
unduly  technical  language,  unduly  small 
print,  01  similar  problems  that  frustrate 
the  purfose  of  the  notice.  Each  notice 
shall  in(:lude  the  telephone  number  of 
the  owner  or  operator  of  the  public 
water  system  as  a  source  of  additional 
information  concerning  the  violation. 
Where  appropriate,  the  notice  shall  be 
bilingual. 

(e)  Mandatory  health  effects 
information.  When  providing  the 
information  on  potential  adverse  health 
effects  required  by  paragraph  (d)  of  this 
section  in  public  notices  of  violations  of 
maximum  contaminant  levels,  violations 
of  treatment  techniques,  notices  of 
issuance  and  continued  existence  of 
exemptions  and  variances  from 
maximum  contaminant  levels,  and 
notices  of  violation  of  variance  and 
exemption  schedules,  the  owner  or 
operator  of  a  public  water  system  shall 
include  the  language  specified  below  for 
each  contaminant.  (If  language  for  a 
particular  contaminant  is  not  specified 
below  at  the  time  notice  is  required,  this 
paragraph  does  not  apply.) 

(1)  Trichloroethylene. 
Trichloroethylene  (TCE)  in  drinking 
water  is  a  health  concern  because  it  has 
been  shown  to  cause  cancer  in  mice  and 
rats  when  given  at  very  high  doses  over 
the  animals'  lifetime.  Some  chemicals 
that  cause  cancer  in  laboratory  animals 
also  may  increase  the  risk  of  cancer  in 
humans  who  are  exposed  over  long 


periods  of  time.  Although  it  has  not  been 
shown  that  exposure  to 
trichloroethylene  results  in  an  increased 
cancer  risk  irt  humans.  TCE  is 
considered  to  be  a  probable  human 
carcinogen  because  it  has  caused  cancer 
in  two  species  of  laboratory  animals.  To 
reduce  any  potential  risk  of  cancer  or 
any  other  adverse  health  effects  which 
may  have  been  observed  in  laboratory 
animals  at  higher  doses  over  the 
animals'  lifetime.  EPA  has  set  a  drinking 
water  standard  for  trichloroethylene  at  5 
parts  per  bilUon  (ppb). 

(2)  Carbon  tetrachloride.  Carbon 
tetrachloride  in  drinking  water  is  a 
health  concern  because  it  has  been 
shown  to  cause  cancer  in  mice  and  rats 
when  given  at  very  high  doses  over  the 
animal's  lifetime.  Some  chemicals  that 
cause  cancer  in  laboratory  animals  also 
may  increase  the  risk  of  cancer  in 
humans  who  are  exposed  over  long 
periods  of  time.  Although  it  has  not  been 
shown  that  exposure  to  carbon 
tetrachloride  results  in  an  increased 
cancer  risk  in  humans,  carbon 
tetrachloride  is  considered  to  be  a 
probable  human  carcinogen  because  it 
has  caused  cancer  in  two  species  of 
laboratory  animals.  To  reduce  any 
potential  risk  of  cancer  or  any  other 
adverse  health  effects  which  may  have 
been  observed  in  laboratory  animals  at 
higher  doses  over  the  animals'  lifetime, 
EPA  has  set  a  drinking  water  standard 
for  carbon  tetrachloride  at  5  parts  per 
billion  (ppb). 

(3)  ;,  2-Dichloroethane.  1,  2- 
Dichloroethane  in  drinking  water  is  a 
health  concern  because  it  has  been 
shown  to  cause  cancer  in  mice  and  rats 
when  given  at  very  high  doses  over  the 
animals'  lifetime.  Some  chemicals  that 
cause  cancer  in  laboratory  animals  also 
may  increase  the  risk  of  cancer  in 
humans  who  are  exposed  over  long 
periods  of  time.  Although  it  has  not  been 
shown  that  exposure  to  1,  2- 
Dichloroethane  results  in  an  increased 
cancer  risk  in  humans,  it  is  considered 
to  be  a  probable  human  carcinogen 
because  it  has  caused  cancer  in  two 
species  of  laboratory  animals.  To  reduce 
any  potential  risk  of  cancer  or  any  other 
adverse  health  effects  which  may  have 
been  observed  in  laboratory  animals  at 
higher  doses  over  the  animals"  lifetime, 
EPA  has  set  a  drinking  water  standard 
for  1.  2-dichloroethane  at  5  parts  per 
billion  (ppb). 

(4)  Vinyl  chloride.  Vinyl  chloride  in 
drinking  water  is  a  health  concern 
because  exposure  has  been  shown  to 
result  in  an  increased  cancer  risk  in 
humans  who  are  exposed  over  long 
periods  of  time.  To  reduce  the  risk  of 
cancer  or  any  other  adverse  health 
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effects  which  may  have  been  observed' 
in  laboratory  animals  at  high  doses  over 
the  animal's  lifetime,  EPA  has  seta 
drinking  water  standard  for  vinyl 
chloride  at  1  part  per  billion  (ppb). 

(5)  Benzene.  Benzene  in  drinking 
water  is  a  health  concern  because 
exposure  has  been  shown  to  result  in  an 
increased  cancer  risk  in  humans  who 
are  exposed  over  long  periods  of  time. 
To  reduce  the  risk  of  cancer  or  any  other 
adverse  health  effects  which  may  have 
been  observed  in  laboratory  animals  at 
high  doses  over  the  animals'  lifetime. 
EPA  has  set  a  drinking  water  standard 
for  benzene  at  5  parts  per  billion  (ppb). 

(6)  /,  1-Dichloroethylene.  1, 1- 
Dichloroethylene  in  drinking  water  is  a 
health  concern  to  humans  who  are 
exposed  over  long  periods  of  time 
because  there  is  some  but  not 
conclusive  evidence  that  it  may  cause 
cancer  in  laboratory  animals  at  high 
doses  over  the  animals"  lifetime.  To 
reduce  any  potential  risk  of  cancer  or 
any  other  adverse  health  effects  which 
may  have  been  observed  in  laboratory 
animals  at  high  doses  over  the  animals' 
lifetime,  EPA  has  set  a  drinking  water 
standard  for  1, 1-dichloroethylene  at  7 
parts  per  billion  (ppb). 

(7)  1.  1,  1-Trichloroethane.  1, 1, 1- 
Trichloroethane  in  drinking  water  is  a 
health  concern  because  it  has  been 
shown  to  damage  the  liver,  the  nervous 
system,  and  the  circulatory  system  of 
laboratory  animals  and  humans  at  high 
doses.  EPA  has  set  a  drinking  water 
standard  for  1, 1,  l-trichloroethane  at 
200  parts  per  billion  (ppb)  to  protect 
against  these  effects  with  a  margin  of 
safety. 

(8)  Para-dichlorobenzene.  Para- 
dichlorobenzene  (p-DCB)  in  drinking 
water  is  a  health  concern  because  it  has 
been  shown  to  cause  cancer  in  mice 
when  given  at  very  high  doses  over  the 
animals'  lifetime.  Some  chemicals  that 
cause  cancer  in  laboratory  animals  also 
may  increase  the  risk  of  cancer  in 
humans  who  are  exposed  over  long 
periods  of  time.  Although  it  has  not  been 
shown  that  exposure  to  para- 
dichlorobenzene  results  in  an  increased 
cancer  risk  in  humans,  p-DCB  is 
considered  to  be  probable  human 
carcinogen  because  it  has  caused  cancer 
in  two  species  of  laboratory  animals.  To 
reduce  any  potential  risk  of  cancer  or 
any  other  adverse  health  effects  which 
may  have  been  observed  in  laboratory 
animals  at  high  doses  over  the  animals' 
lifetime  EPA  has  set  a  drinking  water 
standard  for  para-dichlorobenzene  at  5 
parts  per  billion  (ppb). 

(9)  Fluoride. 

Note. — EPA  is  not  specifying  language  that 
must  be  included  In  a  public  notice  for  a 


violation  of  the  fluoride  maxumim 
contaminant  level  in  this  section  because  the 
provisions  of  paragraph  (f)  include  the 
necessary  information. 

(f)  Pubiic  notices  for  fluoride.  Notice 
for  violations  of  the  maximum 
contaminant  level  for  fluoride,  notices  of 
variances  and  exemptions  from  the 
maximum  contaminant  level  for  fluoride, 
and  notices  of  violations  of  variance 
and  exemption  schedules  for  fluoride 
maximum  contaminant  levels  shall 
consist  of  the  public  notice  prescribed  in 
§  143.5(b).  plus  a  description  of  any 
steps  which  the  system  is  taking  to  come 
into  compliance. 

(g)  Notices  by  primacy  agent.  The 
primacy  agent  may  give  notice  to  the 
public  required  by  this  section  on  behalf 
of  the  owner  or  operator  of  the  public 
water  system. 

3.  Subpart  D  is  amended  by  adding  a 
new  §  141.34  to  read  as  follows: 

§  141.34    PubNc  notice  requiivments 
psrtatning  to  lead. 

(a)  Applicability  of  public  notice 
requirement.  (1)  By  June  19, 1988,  the 
owner  or  operator  of  each  community 
water  system  shall  issue  notice  to 
consumers  that  may  be  affected  by  lead 
contamination  of  their  drinking  water 
where  such  contamination  results  from 
either  the  lead  content  in  the 
construction  materials  of  the  public 
wafer  distribution  system,  and/or 
corrosivity  of  the  water  supply  sufficient 
to  cause  leaching  of  lead.  "The  owner  or 
operator  shall  issue  subsequent  notices 
annually  for  five  years  from  the  initial 
notice  or  the  effective  date  of  the  State's 
lead  ban,  required  by  section  1417  of  the 
Act,  whichever  is  later.  The  owner  or 
operator  shall  provide  notice  under  this 
section  even  if  there  is  no  violation  of 
the  national  primary  drinking  water 
regulation  for  lead. 

(2)  Notice  does  not  have  to  be  given 
under  paragraph  (a)(1)  of  this  section  if 
the  system  demonstrates  to  the  State 
that  the  construction  materials 
containing  lead  in  the  water  system, 
including  the  residential  or 
nonresidential  facilities  connected  to  the 
water  system,  are  "lead  free",  or  by 
taking  water  samples  for  lead,  it  has 
been  determined  that  the  water  system 
has  water  that  is  non-corrosive  to  lead- 
containing  materials  and  all  the 
construction  materials  containing  lead 
in  the  water  system,  including  the 
residential  or  nonresidential  facilities 
connected  to  the  water  system,  are  at 
least  five  years  old.  For  the  purpose  of 
this  paragraph,  the  term  "lead  free" 
when  used  with  respect  to  solders  and 
flux  refers  to  solders  and  flux  containing 
not  more  than  0.2  percent  lead,  and 
when  used  with  respect  to  pipes  and 


pipe  fittings  refers  to  pipes  and  pipe 
fittings  containing  not  more  than  8U) 
percent  lead. 

(b)  Manner  of  notice.  The  owner  or 
operator  of  a  community  water  system 
shall  give  notice  to  consumers  by  mail 
delivery  (direct  mail  or  with  the 
individual  water  bills),  and  by 
newspaper  notice. 

(c)  General  content  of  notice.  (1) 
Notices  issued  under  this  section  shall 
provide  a  clear  and  readily 
understandable  explanation  of  the 
potential  sources  of  lead  in  the  drinking 
water,  potential  adverse  health  effects, 
reasonably  available  methods  of 
mitigating  known  or  potential  lead 
content  in  drinking  water,  any  steps  the 
water  system  is  taking  to  mitigate  lead 
content  in  drinking  water,  and  the 
necessity  for  seeking  alternative  water 
supplies,  if  any. 

(2)  Each  notice  shall  also  include 
specific  advice  on  how  to  determine  if 
materials  containing  lead  have  been 
used  in  the  house  or  in  the  water 
distribution  system  and  how  to  minimize 
exposure  to  water  likely  to  contain 
higher  levels  of  lead.  Each  notice  shall 
be  conspicuous  and  shall  not  contain 
unduly  technical  language,  unduly  small 
print,  or  similar  problems  that  frustrate 
the  purpose  of  the  notice.  Each  notice 
shall  contain  the  telephone  number  of 
the  owner  or  operator  of  the  community 
water  system  as  a  source  of  additional 
information  regarding  the  notice.  Where 
appropriate,  the  notice  shall  be 
bilingual. 

Note  to  paragraph  (c). — Each  notice  should 
advise  consumers  to  use  only  the  cold  water 
faucet  for  drinking,  cooking  with,  or  preparing 
baby  formula,  and  to  run  the  water  until  it 
gets  as  cold  as  it  is  going  to  get  before  each 
use.  If  there  has  recently  been  major  water 
use  in  the  household,  such  as  showering  or 
bathing,  flushing  toilets,  or  doing  laundry 
with  cold  water,  this  should  take  S  to  30 
seconds:  if  not.  flushing  could  take  as  much 
as  several  minutes.  Each  notice  should  also 
advise  consumers  to  check  to  see  if  lead 
pipes,  solder,  or  flux  have  been  used  in 
plumbing  that  provides  tap  water  and  to 
ensure  that  new  plumbing  and  plumbing 
repairs  use  lead  free  materials. 

(d)  Mandatory  health  effects 
information.  When  providing  the 
information  in  public  notices  required 
under  paragraph  (c)  on  the  potential 
adverse  health  effects  of  lead  in  the 
drinking  water,  the  owner  or  operator  of 
the  community  water  system  shall 
include  in  the  notice  the  specific 
language  which  appears  below: 

Lead  has  no  known  useful  function  in  the 
body.  It  is  a  well-known  toxin,  causing 
damage  to  the  nervous  system,  the  blood- 
forming  processes,  the  gastrointestinal 
system,  and  the  kidneys  Rerent  studies  have 


inq82 


Federal  Register  /  Vol.  52.  No.  65  /  Monday,  April  6.  1987  /     Proposed  Rules 


shown  that  lead  can  also  cause  cognitive 
damage  (e.g..  damage  to  perception,  memory, 
and  judgment],  stunt  children's  growth,  and 
raise  blood  pressure  in  adult  males,  even  at 
low  levels  of  exposure.  These  health  effects 
can  range  from  relatively  subtle  biochemical 
changes  at  low  lead  body  burden  levels  to 
severe  retardation  at  high  levels  or  even 
death  at  higher  levels.  Young  children  and 
fetuses  are  most  at  risk  of  damage  from 
exposure  to  lead. 

(e)  Notice  to  new  billing  units.  The 
owner  or  operator  of  a  community  water 
system  shall  give  all  new  billing  units  or 
hook-ups  a  copy  of  the  notice  described 
in  this  section  prior  to  or  at  the  time 
service  begins. 

(f)  Notice  by  State.  Notice  to  the 
public  required  by  this  section  may  be 
given  by  the  State  on  behalf  of  the 
owner  or  operator  of  the  community 
water  system. 

(g)  Enforcement  by  State.  AH  Slates 
shall  enforce  the  requirements  of  this 
section  by  June  19, 1988,  as  required  by 
section  1417(b)(2)  of  the  Act.  If  the 
Administrator  determines  that  a  State  is 
not  enforcing  these  requirements,  the 
Administrator  may  withhold  up  to  five 
percent  of  the  Stale  program  grant  fund 
under  section  1443(a)  of  the  Act. 


PART  142— {AMENDED] 

1.  The  authority  citation  for  Part  142  is 
revised  to  read  as  follows: 

Aulbority:  Sees.  1413. 1414, 1415, 1416, 1417, 
1445,  an4  1450  of  the  Safe  Drinking  Water 
Act  (42  US.C.  300g-2,  300g-3,  300g-4,  300g-5, 
300g-6,  300J-4.  and  300J-9). 

2.  Part  142  is  amended  by  revising 
§  142.18  to  read  as  follows: 

§142.16    State  public  notification 
requirements. 

Each  state  program  qualifying  for 
primary  enforcement  responsibility  shall 
include,  at  a  minimum,  the  requirements 
for  public  notification  found  in  §  141.32 
of  this  title. 

PART  143— {AMENDED] 

1.  The  authority  citation  for  Part  143  is 
revised  to  read  as  follows: 

Authority:  Sees.  1412(c).  1445,  and  1450  of 
the  Safe  Drinking  Water  Act.  42  U.S.C.  300g- 
1(c),  300H  and  300J-9. 

2.  In  {  143.5  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  are 
revised  to  read  as  follows: 


§  143.5    Compliance  with  secondary 
nraxlmum  contaminant  level  and  public 
notification  for  fluoride. 

(a)  Community  water  systems,  as 
defined  in  40  CFR  141.2(e)(i),  that  exceed 
the  secondary  maximum  contaminant 
level  for  fluoride  as  determined  by  the 
last  single  sample  taken  in  accordance 
with  the  requirements  of  §  141.23  or  any 
equivalent  Slate  law,  but  do  not  exceed 
the  maximum  contaminant  level  for 
fluoride  as  specified  by  §  141.62  or  any 
equivalent  State  law,  shall  send  the 
notice  prescribed  in  paragraph  (b)  of 
this  section,  to  all  billing  units  annually, 
all  new  billing  units  at  the  time  service 
begins,  and  the  State  public  health 
officer. 

(b)  The  notice  required  by  paragraph 
(a)  of  this  section  shall  contain  the 
following  language,  including  the 
language  necessary  to  replace  the 
superscripts: 

*         *         *l        *         * 

|FR  Doc.  87-7386  Filed  4-3-87:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  994 

[Docket  No.  EMO-1] 

Egg  Marlceting  Order;  Establishment  of 
Programs  Relating  to  Research, 
Consumer  Education,  and  Advertising 

agency:  Agricultural  Marl<eting  Service, 

USDA. 

ACTION:  Proposed  rule  and  referendum 

order. 

summary:  This  decision  proposes  an  egg 
marlceting  agreement  and  order  which 
would  authorize  the  establishment  of 
programs  and  projects  relating  to 
research,  consumer  education, 
advertising,  promotion,  and  product 
development  for  eggs,  spent  fowl,  and 
products  thereof.  The  order  would 
provide  for  a  22-member  national  board 
consisting  of  producers  and  handlers 
and  one  public  member  to  administer 
the  order.  Funds  to  administer  the  order 
would  be  obtained  from  mandatory  non- 
refundable assessments  levied  on  egg 
handlers.  The  first  year  assessment  rate 
for  the  research  and  promotion 
programs  would  be  set  at  one-half  cent 
on  each  dozen  eggs  first  handled. 
Subsequent  maximum  one-fourth  cent 
increases  up  to  a  1-cent  maximum  rate 
would  be  allowed  following  appropriate 
rulemaking  procedures  and  approval  of 
the  Secretary. 

date:  The  representative  period  for 
purposes  of  the  referendum  herein 
ordered  is  December  1, 1986,  through 
February  28, 1987.  The  referendum  shall 
be  conducted  between  May  25  and  June 
19, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L.  Lockard.  Poultry  Division, 
AMS,  USDA.  Washington,  DC  20250, 
Phone  (202)  382-fil32. 
SUPPLEMENTARY  INFORMATtON: 

Prior  documents  in  this  proceeding: 
Notice  of  Hearing 

Issued  December  10, 1985:  published 
December  16, 1985  (50  FR  51344),  as 
corrected  December  23, 1985  (50  FR 
52332). 

Termination  of  Rulemaking 
Proceedings  in  Part:  Issued  October  20, 
1986:  published  October  23, 1986  (51  FR 
37578). 

Recommended  Decision 

Issued  October  20, 1986;  published 
October  24. 1986  (51  FR  37822). 

This  administrative  action  is  governed 
by  the  provisions  of  Sections  556  and 
557  of  Title  5  of  the  United  States  Code, 


and  therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

This  decision  is  issued  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  hereinafter  referred  to  as  the 
"Act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  900.1 
through  900.18). 

The  proposed  marketing  agreement 
and  order,  hereinafter  referred  to 
collectively  as  the  "order,"  were 
formulated  on  the  record  of  a  public 
hearing  held  in  Atlanta,  Georgia, 
January  8-10, 1986;  Little  Rock, 
Arkansas,  January  15-16, 1986;  San 
Francisco,  California,  January  2^-30, 
1986;  Philadelphia,  Pennsylvania, 
February  5-6, 1986;  and  Chicago,  Illinois, 
February  ZT-March  1  and  March  3, 1986. 
The  Notice  of  Hearing,  published  on 
December  16, 1985,  contained  a  proposal 
submitted  by  an  industry  task  force, 
composed  of  producers,  handlers,  and 
processors.  The  proposal  contained,  in 
addition  to  the  research  and  promotion 
program,  provisions  for  the  voluntary 
removal  of  laying  hens  by  producers 
during  peiiods  of  extreme  egg  surpluses. 
The  Agricultural  Marketing  Service 
proposed  certain  modifications  of  the 
proposal  which  included  provisions 
requiring  a  public  member  on  the 
proposed  Egg  Marketing  Board; 
providing  for  a  periodic  continuance 
referendum;  and  authorizing 
establishment  of  regulations  to 
implement  a  surplus  removal  program. 

With  respect  to  the  surplus  removal 
provisions  of  the  proposed  order,  the 
proceedings  for  these  provisions  were 
terminated  effective  October  23, 1966  (51 
FR  37578). 

It  is  anticipated  that  the  Egg  Research 
and  Promotion  Order  (7  CFR  1250.301 
through  1S0.363)  authorized  by  the  Egg 
Research  and  Consumer  Information 
Act  (7  U.S.C.  2701  et  seq.)  would  be 
terminated  if  the  proposed  order  is 
adopted. 

During  die  hearing  on  the  proposal  a 
number  of  witnesses,  including 
producers,  handlers,  and  State  and 
regional  producer  and  promotional 
organizations,  testified  in  favor  of  the 
research  and  promotion  provisions  of 
the  order.  In  addition,  an  economist 
appearing  on  behalf  of  the  proponents 
presented  evidence  relating  to  the 
potential  effectiveness  of  a  sustained 
advertising  program.  In  general, 
proponents  testified  that  current 
American  Egg  Board  (AEB)  research  and 
promotion  activities  authorized  by  the 
Egg  Research  and  Consumer 


Information  Act  were  inadequately 
funded.  Proponents  believed  that  strong 
research  programs  were  needed  to 
develop  alternative  uses  for  their 
products  and  to  address  questions 
regarding  the  specific  role  of  eggs  in 
maintaining  optimum  health.  In  addition, 
proponents  summarized  the 
effectiveness  of  the  AEB  advertising  and 
promotion  program  especially  during  the 
early  years  of  the  program  when 
available  funds  were  greatest  and 
advertising  costs  lower,  and  indicated 
that  additional  funds  could  help  achieve 
the  objective  to  increase  consumption 
and  demand.  They  also  testified  that 
they  believe  that  the  refund  provision  in 
the  existing  order  is  not  equitable 
because  it  allows  some  producers  to 
benefit  from  the  research  and  promotion 
programs  without  contributing  their 
share  of  program  costs. 

Opposition  to  the  research  and 
promotion  program  came  primarily  from 
food  manufacturers  who  argued  that 
assessments  would  be  passed  on  to 
them  and  ultimately  to  consumers 
without  their  receiving  any  of  the 
benefits.  Opponents,  including  some 
producers,  also  asserted  that  a  national 
research  and  promotion  marketing  order 
program  was  unnecessary  and  voluntary 
company-sponsored  research  and 
promotion  programs  have  been  highly 
successful  in  certain  segments  of  the 
poultry  industry. 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

In  the  Notice  of  Hearing,  interested 
persons  were  invited  to  present 
evidence  at  the  hearing  on  the  probable 
regulatory  and  informational  impact  of 
the  order  on  small  businesses.  Based  on 
the  record  evidence,  a  sizeable  majority 
of  l>oth  egg  handlers  and  egg  producers 
could  be  considered  small  businesses 
for  purposes  of  the  RFA.  In  that  regard, 
considerable  testimony  was  presented 
concerning  the  various  operations 
existing  in  the  egg  industry,  such  as 
production  methods  and  marketing. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
businesses  subject  to  such  action  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
The  Act  requires  the  application  of 
uniform  rules  to  regulated  handlers. 
Marketing  orders  and  rules  proposed 
thereunder  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  own  benefit.  Thus,  both  the  RFA 
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and  the  Act  are  usually  compatible  with 
respect  to  small  business  entities.  Since 
the  handlers  to  be  covered  under  this 
order  are  predominately  small 
businesses,  the  order  proposed  in  this 
proceeding  would  impose  no 
disproportionate  regulatory  burdens  on 
any  groups  of  small  entities  within  the 
industry. 

The  principal  requirements  of  the 
order  which  would  affect  handlers  are 

(1)  a  mandatory  assessment  to  fund 
research  and  promotion  programs  and. 

(2)  associated  reporting  and 
recordkeeping  requirements.  The  order 
provides  for  an  initial  assessment  of 
one-half  cent  per  dozen  eggs  to  be  paid 
by  the  first  handler  of  the  eggs.  The  term 
"handle"  includes  processing,  grading, 
or  cartoning  of  eggs  from  a  person's  own 
production  or  from  eggs  purchased  from 
another  person.  This  term  also  includes 
placing  eggs  in  the  current  of  commerce, 
except  as  a  common  carrier  of  eggs 
owned  by  another  person.  "Handle" 
does  not  include  washing  and  packing  of 
nest  run  eggs  or  a  producer's  delivery  of 
his/her  own  nest  run  eggs.  Thus,  firms 
performing  these  activities  alone  would 
not  be  subject  to  assessments.  Producers 
would  not  have  to  pay  the  assessment 
unless  they  were  also  first  handlers. 
Eggs  produced  by  producers  with  fewer 
than  10,000  hens  would  not  be  subject  to 
the  assessments.  The  order  also  requires 
that  every  handler  furnish  to  the  Egg 
Marketing  Board  such  information  as 
will  enable  the  Board  to  exercise  its 
responsibilities  and  duties. 

Record  evidence  indicates  that  under 
the  current  Egg  Research  and  Promotion 
Order,  as  authorized  by  the  Egg 
Research  and  Consumer  Information 
Act,  producers  pay  an  assessment  of  5 
cents  per  30-dozen  case  of  eggs,  which  is 
approximately  0.17  cents  per  dozen. 
Under  that  order,  assessments  are 
collected  and  remitted  by  egg  handlers 
to  the  AEB.  The  assessments  provide 
funding  for  national  research,  promotion 
and  advertising,  and  consumer 
education  activities  on  eggs  and  spent 
fowl  and  products  thereof.  Producers 
may  request  refunds  under  that  Act  and. 
according  to  the  latest  available 
information,  approximately  25  percent  of 
the  2,199  producers  participating  in  this 
program  do  so.  Record  evidence 
indicates  that  $7.6  million  was  collected 
under  that  order  during  1985  and  that 
refunds  totaled  $3.3  million.  Under  that 
order,  both  producers  and  handlers  are 
subject  to  recordkeeping  requirements 
and  handlers  are  subject  to  reporting 
requirements. 

Testimony  and  evidence  of  record 
suggest  that  the  egg  industry  is  now 
generally  composed  of  four  basic  types 


of  firms:  (1)  Handlers  who  market  and/ 
or  process  eggs,  but  who  are  not 
engaged  in  production;  (2)  independent 
producers  who  are  engaged  in  egg 
production  only  and  are  not  involved  in 
the  processing  or  marketing  of  eggs;  (3) 
producers  who  produce  eggs  under 
contractual  arrangements,  but  do  not 
possess  title  to  them;  and  (4)  producer- 
handlers  who  are  not  only  engaged  in 
the  production  of  eggs  but  also  market 
and/or  process  eggs.  Under  the  terms  of 
the  proposed  order,  firms  that  are 
involved  in  the  handling  of  eggs  whether 
as  handlers  or  producer-handlers  would 
be  required  to  pay  the  assessments  for 
those  eggs  for  which  firms  were  first 
handlers.  Firms  that  are  independent 
producers  are  not  subject  to 
assessments  but  many  could 
nevertheless  be  affected  indirectly  by 
the  operation  of  the  order,  if 
assessments  are  passed  back  to  them 
from  first  handlers.  Although  there  was 
testimony  which  recognized  this 
possibility,  the  extent  to  which  this  pass 
back  might  occur  was  not  clear,  in 
addition,  it  was  not  clear  whether 
contract  producers  would  be  affected  if 
the  producers  with  whom  they  have 
contractual  arrangements  chose  to  pass 
all  or  a  portion  of  the  assessment  to 
them. 

According  to  Statistical  Reporting 
Service  (SRS)  figures,  there  were 
approximately  5,090.67  million  dozen 
table  eggs  produced  between  December 
1, 1984,  and  November  30, 1985.  This 
figure  includes  production  from  flocks  of 
3,000  or  more  laying  hens.  The  collection 
of  the  proposed  initial  assessment  of 
one-half  cent  per  dozen  eggs  produced 
from  10,000  or  more  laying  hens  would 
result  in  approximately  $24  million 
available  for  funding  the  research, 
promotion,  and  consumer  education 
programs. 

According  to  AEB  statistics  for  August 
1986.  there  are  938  handlers  remitting 
assessments  under  the  Egg  Research 
and  Consumer  Information  Act.  It  is 
anticipated  that  all  of  these  handlers 
under  the  current  Egg  Research  and 
Promotion  Order  would  be  first  handlers 
subject  to  the  assessments  under  the 
proposed  order.  Of  these  handlers, 
approximately  80  percent  may  be 
classified  as  small  entities.  The 
proposed  initial  assessment  of  one-half 
cent  per  dozen  eggs  would  be  equivalent 
to  approximately  three-quarters  of  1 
percent  of  a  handler's  annual  gross  sales 
revenue  from  the  sale  of  eggs.  This  is 
based  on  the  Economic  Research 
Service  (ERS)  average  wholesale  price 
of  66.4  cents  per  dozen.  At  the  maximum 
rate  of  1  cent  provided  in  the  proposed 
order,  the  assessment  would  be  only  IV2 


percent  of  annual  gross  sales  revenue. 
This  assumes  an  average  price  to 
wholesalers  of  66.4  cents  per  dozen, 
based  on  ERS'  statistics.  However,  some 
handlers  may  be  further  processors  and 
distributors  of  eggs  and,  therefore,  could 
derive  a  significant  proportion  of  their 
revenue  from  activities  other  than  egg 
handling.  This  would  result  in  lessening 
the  impact  of  assessments  on  such  firms. 
In  addition,  of  the  938  handlers  currently 
remitting  assessments  under  the  present 
Egg  Research  and  Promotion  Order,  it  is 
estimated  that  741  of  these  handlers  are 
also  producers  who  are  already  subject 
to  assessments  under  that  order  at  the 
rate  of  0.17  cents  per  dozen  eggs 
marketed.  This  represents 
approximately  one-fourth  of  1  percent  of 
a  handler's  annual  gross  sales  revenue 
derived  from  the  sale  of  eggs. 
Accordingly,  for  these  handlers 
currently  paying  assessments,  the 
impact  of  the  initial  assessment  in  the 
proposed  order  would  be  less, 
representing  approximately  one-half  of  1 
percent  for  the  initial  assessment  and 
approximately  1  percent  at  the 
maximum  1-cent  rate. 

There  was  some  testimony  with 
regard  to  the  possible  increased  costs  of 
eggs  purchased  by  food  manufacturers 
because  of  the  assessment.  In  such 
instances  all  or  a  portion  of  the 
assessments  would  be  passed  forward 
to  processors  from  first  handlers. 
However,  the  extent  to  which  this  might 
occur  was  not  clear  in  the  record;  nor 
was  it  specified  in  testimony  that  if  this 
did  occur  whether  the  cost  to  consumers 
of  the  food  manufacturers'  products 
would  increase. 

The  reporting  and  recordkeeping 
requirements  in  the  proposed  order 
would  not  require  any  significant 
additional  cost  or  effort  for  handlers. 
Presently,  under  the  existing  Egg 
Research  and  Promotion  Order, 
handlers  who  remit  assessments  are 
required  to  submit  reports  showing  the 
number  of  eggs  marketed  from  their  own 
production  and/or  from  production  of 
others.  These  requirements  are 
comparable  to  the  reporting 
requirements  for  handlers  in  the 
proposed  order.  The  proposed  2-year 
record  retention  period  is  also  the  same 
as  that  required  presently  under  the 
current  order.  In  addition,  ordinary 
business  records  maintained  by 
handlers  for  other  purposes  would 
generally  contain  any  other  required 
information. 

Accordingly,  it  is  determined  that  the 
proposed  provisions  of  the  order  would 
not  have  a  significant  impact  on 
handlers. 
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There  are  no  reporting  or 
recordkeeping  requirements  in  the 
proposed  order  for  producers.  These 
firms  which  are  engaged  only  in  the 
production  of  eggs,  commonly  referred 
to  as  independent  producers,  may 
nevertheless  be  affected  by  the 
proposed  operations  of  the  order.  There 
was  testimony  at  the  hearing  indicating 
that  handlers  could  pass  back  to 
producers  in  the  form  of  lower  prices 
paid  for  eggs  purchased  all  or  a  portion 
of  the  assessments  paid  by  first 
handlers.  However,  the  extent  to  which 


this  might  occur  is  not  clear  from  the 
record  evidence. 

Testimony  and  record  evidence 
indicate  that  the  egg  industry  has 
undergone  some  dramatic  changes  in  the 
last  20  to  30  years.  There  have  been 
significant  advances  in  productivity  at 
the  producer  level,  resulting  in  lower  per 
unit  average  costs.  Some  producers  have 
expanded  their  operations  to  take 
advantage  of  economics  of  size  in  egg 
production  and  marketing.  In  addition, 
many  prf)ducers  have  vertically 


integrated  their  operation  both  forward 
and  backward. 

Today,  the  industry  is  characterized  in 
general  by  fewer  but  larger  producers, 
as  well  as  a  greater  number  of  producers 
who  perform  functions  other  than  egg 
production,  such  as  grading,  cartoning, 
and  processing.  The  number  of  small- 
and  mediur^-Bized  producers  has 
declined  along  with  their  share  of  total 
output.  The  industry  breakdown  for 
producers  as  of  August  1986  is  as 
follows: 


No.  of  layers 


No.  of 
pro- 
ducers 


Per- 

I  sent  of 

total 


Monthly 
productton 
(ttKHJsand 

dozens) 


Per- 
cent of 
total 


3  001-10.000 

10.001-20.000 

20,001-50,000 

50,001-100,000 

100,001-500.000 

500,001-1,000.000 

More  than  1,000,000.. 
Total 


549 
483 
512 
275 
283 
64 
33 


2,199 


25.0 
22.0 
23.3 
12.5 
12.8 
2.9 
1.5 


5,960.6 
11.710.9 
27,570.3 
32.905.6 

104,222.5 
74,946.0 

106,873.5 


364.189.4 


1.6 

3.2 

7.6 

9.0 

28.6 

20.6 

29.4 


Source:  Unpublished  AEB  Count  of  Active  Producers  by  Size,  August  1 986. 


The  trend  toward  larger  but  fewer 
firms  is  also  illustrated  in  a  recent  report 
in  a  trade  journal  [Poultry  Tribune. 
December  1985)  which  suggested  that 
only  61  producers  accounted  for 
approximately  56  percent  of  total  egg 
production. 

Of  the  2,199  producers  reported  by 
AEB  who  are  engaged  in  egg  production 
in  the  48  contiguous  States,  it  is 
estimated  that  approximately  1,690 
would  be  considered  small  entities.  This 
is  based  upon  a  production  level  of 
100,000  layers  using  a  figure  of  247  eggs 
per  year  (U.S.D.A.  SRS,  Layers  and  Egg 
Production  1985  Summary).  However, 
not  all  producers  would  in  all  instances 
be  indirectly  impacted  by  the  proposed 
order  because  the  order  provides  for  a 
10,000  layer  exemption.  Accordingly, 
firms  producing  eggs  from  less  that 
10,000  layers  would  not  be  considered 
producers  for  purposes  of  the  order  and 
handlers  would  not  be  subject  to 
assessments  in  handling  their  eggs.  This 
exemption  could  insulate  at  least  549 
small  producers  owning  laying  hens  in 
the  3.001  to  10.000  range  from  any 
potential  impact  of  the  order. 
Information  regarding  the  exact  number 
of  producers  owning  less  than  34)01 
laying  hens  is  not  known. 

It  is  unclear  from  the  testimony  and 
record  evidence  the  extent  of  which 
handlers  would  pass  back  the  impact  of 
assessments  upon  independent 
producers.  In  this  regard,  much  would 
depend  on  the  bargaining  power  of  the 


first  handler  relative  to  that  of  the 
producer  or  the  next  buyer  in  the 
marketing  chain.  Assuming,  however, 
that  assessments  would  be  passed 
directly  back  to  producers,  their  gross 
annual  aeles  revenue  would  be  reduced 
by  not  more  than  an  estimated  1 
percent.  This  is  based  on  ERS'  1985 
average  price  to  producers  of  50  cents 
per  dozan.  For  those  producers  who  are 
currently  paying  the  AEB  assessments  of 
0.17  cents  per  dozen  eggs,  the  potential 
impact  would  be  approximately  0.66 
percent  of  sales  revenues.  In  addition, 
for  those  producers  who  are  diversified 
with  other  types  of  enterprises,  the 
proportion  of  total  revenues  impacted 
by  assessments  would  be  less. 
Accordingly,  it  is  determined  that  the 
order  provisions  would  not  have  a 
significant  impact  on  a  substantial 
number  of  producers  who  might  be 
impacted  by  the  order  provisions. 
According  to  AEB  statistics,  it  is 
estimated  that  there  are  741  producers 
who  are  not  only  engaged  in  the 
production  of  eggs,  but  also  market  and/ 
or  process  eggs.  The  impact  or  potential 
impact  of  the  order  provisions  on  these 
producer-handler  firms  would  be  as 
discussed  above  for  producers  and 
handlers.  The  impact  of  the  order  may 
vary  depending  upon  the  extent  to 
which  these  firms  are  engaged  in 
production,  handling,  or  other  activities. 
Nonetheless,  based  upon  the  foregoing, 
it  is  determined  that  whether  viewed  as 


handlers,  producers,  or  both,  the  impact 
on  these  firms  would  not  be  substantial. 

Record  evidence  shows  that,  in 
addition  to  the  national  research  and 
promotion  program,  conducted  by  the 
AEB  pursuant  to  the  Egg  Research  and 
Promotion  Order,  there  are 
approximately  36  State  and  2  regional 
promotion  organizations  which  conduct 
individual  egg  promotion  activities. 
These  programs  are  funded  either  by 
voluntary  or  mandatory  assessments 
and  most  tend  to  be  independent  of  one 
another  and  operate  on  a  relatively 
small  scale.  However,  these  programs 
are  eligible  for  and  do  receive  funds 
currently  from  the  AEB  on  a  matching 
fund  basis.  As  a  result,  their  individual 
programs  are  enhanced  and 
strengthened.  The  proposed  order  also 
provides  for  funding  for  State  and 
regional  organizations.  A  mandatory 
assessment  program  as  envisioned  by 
the  order  would  ensure  consistent  and 
enlarged  funding  not  only  on  a  national 
basis,  but  at  the  State  and  regional 
levels  as  well,  through  an  increased 
share  by  eligible  States  and  regions  in 
the  total  amount  collected  under  the 
proposed  mandatory  national  program. 
Promotion  and  research  activities 
performed  by  other  industries  also 
would  benefit  from  an  increased 
national  effort  through  a  cooperative 
funding  provision  in  the  order. 

In  determining  that  the  egg  research, 
promotion,  and  consumer  education 
programs  under  the  proposed  order  will 


Federal  Register  /  VoL  52.  No.  65  /  Monday.  April  6.  1987  /  Proposed  Rules 


?fWP' 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  all  of  the  isaues  discussed 
above  were  considered.  The  order 
provisions  were  carefully  reviewed  and 
every  effort  was  made  to  minimize  any 
unnecessary  costs  or  requiresienU. 
Although  the  order  vtwuld  impose  some 
additional  costs  and  requirements  on 
handlers,  and  possibly  some  producers, 
it  is  anticipated  that  the  research  and 
promotion  programs  under  the  proposed 
order  would  help  to  increase  demand  for 
eggs  and  spent  fowl  and  products 
thereof.  Therefore,  any  additional  costs 
should  be  offset  by  the  benefits  derived 
from  expanded  markets  and  sales 
benefiting  handlers  and  producers  alike. 

In  accordance  with  the  Paperwork 
RedocHon  Act  of  1980  (44  U.S.C.  Chapter 
35)  the  reporting  and  recordkeeping 
provisions  that  are  included  in  the 
proposed  order  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  They  will  not 
become  effective  prior  to  OMB  approval. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator 
Marketing  Programs,  on  October  20. 
1986,  filed  with  the  Heanng  Clerk. 
United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 
Exceptions  were  received  from  the 
proponents  (industry  task  force],  the 
Arkansas  Poultry  Federation;  Kraft,  Inc.; 
Cargill  Incorporated;  New  England 
Brown  Egg  Council;  Carlin  W.  Hooper; 
the  Biscuit  and  Cracker  Manufacturers' 
Association;  and  Super  Valu  Stores,  Inc., 
and  affiliates.  A  ruling  on  each 
exception  is  contained  under  the 
material  issue  to  which  the  exception 
relates.  The  material  issues,  Hndings 
and  conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
set  forth  in  full  herein  subject  to 
modifications  as  hereinafter  set  forth. 
This  decision  modifies  conclusions  in 
the  following  material  issues: 

Material  issue  (1)  With  respect  to  an 
analysis  of  interregional  trade; 

Material  issue  (2)  With  respect  to  an 
analysis  of  the  order  on  social  welfare 
as  measured  by  deadweight  loss,  and 
additional  points  regarding  the  need  for 
the  order 

Material  issue  (3)  With  respect  to^ 

(a)  The  definition  of  the  terms 
"handle  "  and  "eligible  organization". 

(b)  Terms  of  Board  officers. 

(c)  Funds  allocated  for  research  on 
health  issues  and  new  products.  State 
and  regional  promotion  programs, 
funding  and  operation  of  programs  for 
brown  eggs,  the  initial  rate  of 


assessment  and  provisions  for  one- 
fourth  cent  increases,  and 

(d)  Continuance  referenda 
requirements. 

Material  Issues 

The  material  issues  presented  on  the 
record  of  the  hearing  are  the  following: 

(1)  Whether  the  marketing  of  eggs 
produced  in  the  United  States  affects  the 
current  at  interstate  or  foreign 
commerce; 

(2)  Whether  a  national  program  for 
funding  research,  promotion,  and 
consumer  education  is  needed  by  the 
egg  industry  and  whether  such  program 
would  tend  to  effectuate  the  declared 
policy  of  the  Act; 

(3)  What  the  specific  terms  and 
provisions  of  the  proposed  order  should 
be.  including,  but  not  limited  to: 

(a)  The  definition  of  terms  used  herein 
which  are  necessary  and  incidental  to 
attain  the  declared  policy  and  objectives 
of  the  Act 

fb)  The  establishment,  maintenance, 
comfjosition,  procedures,  powers,  duties, 
and  operation  of  the  Egg  Marketing 
Board  which  shall  be  the  local 
administrative  agency  for  assisting  the 
Secretary  in  the  administration  of  the 
order 

(c)  The  authority  for  establishing  and 
financing  the  development  and  carrying 
out  of  programs  and  projects  of 
advertising,  research,  consumer 
education,  and  promotion  directed  to 
improve,  maintain,  and  develop 
domestic  and  foreign  markets  for  eggs 
and  spent  fowl  and  their  products; 

(d)  The  authority  to  incur  expenses 
and  the  procedure  to  levy  assessments 
on  handlers  to  obtain  revenue  for  paying 
such  expenses; 

(e)  The  establishment  of  requirements 
for  reporting  and  recordkeeping;  and 

(f)  Additional  terms  and  conditions  as 
set  forth  in  the  Notice  of  Hearing 
published  in  the  December  18, 1985, 
Federal  Register  (50  PR  51344)  which  are 
common  to  all  marketing  agreements 
and  marketing  orders,  and  certain  other 
terms  as  set  forth  in  §  994.85  through 

§  994.87. 

Findings  and  Cooclusions 

(I)  Commerce 

Record  evidence  indicates  that  egg 
production  occurs  in  all  States  and  that 
some  regions  are  deficit-producing  while 
others  are  surplus-producing.  Evidence 
further  shows  that  eggs  move  in 
significant  quantities  acniss  States  lines. 
Information  entered  in  the  record 
includes  a  USDA  study  {The  U.S. 
Poultry  Industry:  Changing  Economics 
and  Structure.  ERS,  U.S.D.A.,  July,  1963. 
Floyd  Lesley)  which  provides  data 


regarding  the  existence  of  net 
movements  of  eggs  out  of  the  West 
North  Central,  South  Atlantic,  and 
Pacific  States  into  the  New  England. 
Middle  Atlantic,  and  Mountain  Slates. 
The  South  Central  and  South  Atlantic 
regions  both  changed  from  deficit-  to 
surplus-i>roducing  regions  in  the  early 
1960's.  Additional  evidence  of  the 
changing  composition  of  interregional 
egg  movements  is  the  fact  that  the  West 
North  Central  regions's  surplus  declined 
by  37  percent  between  1970  and  1980. 
During  the  same  time  period  the  Pacific 
region's  surplus  declined  by  29  percent 
and  the  New  England  region's  deficit 
declined  by  81  percent. 

In  addition,  production  and  prices  in 
one  State  or  region  affect  those  in  other 
States  or  regions.  There  were  various 
publications  entered  on  the  record 
which  contain  egg  price  quotations  or 
estimates  of  egg  values,  such  as  USDA's 
"Egg  Market  News  Report"  and 
"Agricultural  Prices"  which  are  widely 
used  by  the  industry  and  which 
facilitate  the  dissemination  of  price 
information  across  the  country. 
Testimony  presented  at  the  hearing 
indicates  that  there  is  a  link  between 
egg  prices  in  diverse  geographic 
locations.  For  example,  there  appears  to 
be  a  high  correlation  among  retail  egg 
price  fluctuations  in  the  Los  Angeles. 
New  York.  Adanta.  and  Chicago 
markets. 

Record  evidence  indicates  that  eggs 
are  sufficiently  alike  in  appearance  and 
quality,  so  that  it  is  possible  for  eggs 
from  widely  varying  locations  to 
compete  in  the  same  niarket.  Several 
producers  testified  that  they  often  ship 
eggs  to  regions  other  than  their  own. 
Record  evidence  also  indicates  that  eggs 
are  marketed  in  processed  form  as  well 
as  in  the  shell,  which  facilitates 
transportation  between  States  and 
regions.  Finally,  evidence  indicates  that 
eggs  move  into  foreign  commerce  from 
the  United  States  and  that  such 
exported  eggs  constituted  an  average  of 
1.50  percent  of  total  U.S.  table  egg 
production  over  the  past  4  years. 

Therefore,  it  is  found  that  the 
marketing  of  eggs  produced  in  the 
United  States  affects  the  current  of 
interstate  or  foreign  commerce.  Hence, 
all  commercial  eggs  produced  in  the 
United  States  as  defined  in  this  order 
should  be  subject  to  the  provisions  of 
this  order.  While  the  definition  of 
"United  States"  in  the  Notice  of  Hearing 
included  all  50  States,  it  has  been 
determined  that  the  proposed  order 
should  be  applicable  to  the  48 
contiguous  States  as  explained  in 
section  (3). 
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The  exception  submitted  by  the 
Arkansas  Poultry  Federation  (APF) 
acknowledges  that  interregional  trade 
exists  in  the  egg  market,  but  contends 
that  producers  in  different  regions 
would  benefit  unequally  from  national 
advertising  expenditures  authorized  by 
the  Board.  This  is  based  on  a  theoretical 
economic  analysis  of  interregional  trade. 
The  argument  is  that  producers  in  a 
surplus-production  region  (Region  A) 
would  not  benefit  as  much  as  would 
producers  in  a  deficit-production  region 
(Region  B)  from  an  egg  promotion 
campaign  initiated  by  the  Board  in 
Region  B  which  resulted  in  an  increase 
in  demand  for  eggs  in  Region  B.  Since 
assessments  would  be  paid  by  first 
handlers,  this  argument  apparently 
assumes  that  all  producers  would  also 
be  first  handlers  and/or  that  all 
assessments  would  be  passed  directly 
back  to  producers. 

It  is  alleged  that  when  demand  (and 
thus,  the  price  of  eggs)  increases  in 
Region  B.  Region  A  would  respond  with 
an  increased  flow  of  eggs  to  Region  B. 
However,  the  per-unit  costs  of 
interregional  marketing  services  would 
allegedly  increase  with  the  increased 
volume  of  eggs  traded.  Producers  in 
Region  A  would  therefore  receive  a 
smaller  increment  in  price  than 
producers  in  Region  B  (assuming  that 
the  price  of  eggs  in  Region  A  equals  the 
price  of  eggs  in  Region  B  minus  per-unit 
marketingcosts). This  would  be  true 
because  the  producers  in  Region  B 
would  not  have  to  absorb  an  increase  in 
their  per-unit  marketing  costs,  as  would 
producers  in  Region  A.  That  is, 
producers  in  Region  A  would  sustain  an 
increase  in  per-unit  interregional 
marketing  costs,  along  with  the 
increased  price,  whereas  producers  in 
Region  B  would  receive  the  increased 
price  but  not  have  to  bear  a  cost 
increase.  Therefore,  it  is  alleged  that 
producers  in  both  regions  would  be 
paying  the  same  per-dozen  assessment 
for  a  regional  promotion  program  which 
would  yield  greater  per-unit  increases  in 
profit  for  producers  in  Region  A  than  in 
Region  B  and  that,  for  this  reason  the 
order  would  be  inequitable. 

While  there  was  a  consensus  among 
all  of  the  economists  who  testified  at  the 
hearing  that  the  egg  market  is  national 
in  scope,  that  interrelated  deficit-  and 
surplus-production  regions  exist,  and 
that  prices  in  different  regions  are 
interdependent,  no  evidence  was 
presented  concerning  the  per-unit  costs 
of  interregional  marketing  services.  The 
nature  of  these  costs  is  central  to  the 
validity  of  the  APF's  argument,  i.e.,  that 
the  costs  increase  with  the  volume  of 
eggs  marketed.  However,  there  is  a  lack 


of  record  evidence  concerning  the  exact 
nature  of  these  costs.  Marketing 
operations  may  vary  among  firms  and, 
therefore,  it  is  likely  that  the  per-unit 
costs  of  interregional  marketing  services 
may  also  vary.  While  APF  assumed  that 
these  costs  would  increase,  there  could 
be  a  decline  in  such  costs  with  an 
increasing  volume  of  eggs  traded  (i.e., 
economies  of  scale  in  marketing),  which 
would  favor  the  producers  in  Region  A 
relatively  more  than  those  in  Region  B 
given  the  example  presented  by  the 
APF.  In  addition,  as  previously  stated,  it 
has  been  determined  that  the  benefits  of 
the  proposed  order  to  the  egg  industry 
as  a  whole  would  outweigh  the  potential 
costs.  Therefore,  APFs  argument 
concerning  these  is  not  accepted. 

(2)  Need  for  a  Research  and  Promotion 
Program 

The  egg  industry  has  suffered  from  a 
declining  demand  for  its  product  for 
more  than  20  years  despite  the  existence 
of  voluntary  or  mandatory  research  and 
promotion  programs  at  the  national, 
State,  regional,  or  private  levels.  These 
programs  have  not  reversed  the 
downward  trend  in  the  demand  for  eggs. 
For  example,  the  record  evidence  shows 
that  the  number  of  eggs  used  per  person 
decreased  from  317  eggs  in  1963  to  261  in 
1984.  In  addition,  while  the  nominal 
price  of  eggs  has  increased,  the  real 
price  (corrected  for  inflation)  has 
declined.  Real  prices,  in  terms  of  1984 
dollars,  decreased  from  $1.44  per  dozen 
in  1969  to  $.81  in  1984  for  cartoned  eggs 
delivered  to  New  York  retailers. 

The  record  suggests  several  factors 
contributing  to  the  decline  in  demand. 
Testimony  indicates  that  eggs  are 
recognized  as  among  the  most 
economical,  high  protein  foods  available 
in  the  supermarkets  today  and  are  listed 
in  the  meat  group  of  the  four  basic  food 
groups  needed  for  nutrition.  However, 
the  positive  nutritional  attributes  of  eggs 
have  been  overshadowed  in  recent 
years  by  negative  publicity  surrounding 
the  relationship  of  cholesterol  and  heart 
disease.  This  unfavorable  publicity  is 
seen  as  contributing  to  a  loss  of 
confidence  by  consumers  in  the 
nutritional  benefits  of  eggs  and 
accounts,  at  least  in  part,  for  the  decline 
in  consumption.  Another  important 
factor  cited  in  decreased  demand  is  the 
egg  industry's  inability  to  meet  the 
needs  of  the  population  with  changing 
lifestyles  by  developing  new, 
convenient,  low-cost  egg  products. 

The  record  shows  that  promotion  and 
research  activities  can  have  a  positive 
effect  on  the  demand  for  eggs  as 
demonstrated  by  AEB  programs 
authorized  by  the  Egg  Research  and 
Consumer  Information  Act.  Promotional 


activities  at  the  national  level  are 
carried  out  under  this  program  through 
assessment  levied  on  producers  owning 
over  3,000  laying  hens.  The  assessment 
rate,  established  by  statute  is  5  cents  per 
30  dozen  case  of  eggs.  Total  collections 
for  the  years  1980-1985  have  averaged 
$7.5  million  per  year. 

Testimony  indicated  that  there  is  a 
correlation  between  levels  of 
expenditures  for  advertising  and 
promotion  and  per  capita  consumption. 
Exhibits  entered  into  the  record  indicate 
that  in  1977  and  1978,  AEB  implemented 
an  aggressive  national  campaign 
utilizing  television,  radio,  and  national 
magazine  advertising.  During  this 
period,  per  capita  consumption  of  eggs 
increased  from  267  in  1977  to  272  in  1976 
and  again  upward  to  278  in  1979.  Due  in 
part  to  inflation  and  increased  costs  for 
media  space,  however,  AEB  was  unable 
to  maintain  the  same  level  of 
advertising.  Testimony  indicated  that 
because  of  this,  per  capita  consumption 
resumed  a  downward  trend.  In  1978, 
AEB  expended  approximately  $5.5 
million  on  programs  of  advertising, 
research,  and  consumer  education.  In 
1985.  not  accounting  for  inflation,  AEB 
expended  only  $3.7  million  for  similar 
programs. 

According  to  evidence  submitted  at 
the  hearing,  AEB  has  funded  nutrition 
research  Over  the  years  in  an  effort  to  j 
determine  the  role  of  eggs  in  human 
nutrition.  For  example,  in  1980,  grants 
totaling  approximately  one-half  million 
dollars  were  awarded  to  17  scientists  for 
research  into  the  relationship  between 
heath  and  dietary  cholesterol.  Also  in 
1980,  funds  were  available  for 
distribution  to  eight  researchers  for 
research  into  product  development, 
processing  techniques  and  functional 
performance,  institutional  uses,  and 
market  test  applications.  In  addition, 
fellowship  grants  were  given  to  three 
university  students  to  encourage 
research  in  the  field  of  egg  product  and 
poultry  science  research. 

By  1983.  due  to  lower  net  income,  AEB 
was  able  to  fund  only  one  nutrition 
research  grant  and  three  graduate 
fellowship  grants.  In  1984  and  1985, 
some  monies  were  reallocated  h-om  the 
advertising  budget  in  order  to  fund  a 
cholesterol  action  program  and  an  egg 
nutrition  center. 

Record  evidence  indicates  that 
although  expenditures  for  research  must 
be  considered  as  long  term,  such 
expenditures  are  needed  to  establish  an 
adequate  program  of  continuous 
research  to  ensure  that  consumers 
receive  current  information  on  the 
nutritional  value  of  eggs. 
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Testimony  at  the  hearing  indicated 
that  new  product  development  is  the 
most  promising  avenue  for  the  egg 
industry;  yet  very  few  egg  producers  are 
able  to  support  or  engage  in  significant 
or  successful  research  and  development 
activities.  Because  of  the  public's  ever- 
changing  lifestyle  geared  toward  easier- 
to-prepare  food  items,  it  becomes  all  the 
more  important  to  respond  to  this 
marketing  challenge.  With  the 
additional  funds  that  may  be  allocated 
in  this  area  by  the  proposed  order,  new 
product  development  has  the  potential 
for  increasing  sales  for  egg  products 
both  domestically  and  abroad. 

The  AEB  has  provided  funding  to 
States  and  regions  on  a  cooperative 
basis  since  the  program  began.  Evidence 
was  introduced  concerning  State  and 
regional  egg  promotion  programs 
currently  in  existence  and  the  positive 
effect  of  such  programs  under  the 
present  order  because  State  funds  are 
matched  by  AEB  funds  for  speciHc 
projects.  In  addition,  the  national, 
regional,  and  State  programs 
complement  each  other  through  the 
distribution  given  by  States  of  materials 
developed  by  AEB.  Several 
representatives  of  State  and  regional 
promotion  organizations  testified  in 
support  of  the  proposed  national 
research  and  promotion  program.  Those 
representatives  testified  as  to  the  need 
for  effective  State  and  regional 
programs  which  would  support  a 
national  effort.  They  specifically 
supported  the  proposed  order  provision 
which  would  provide  that  15  percent  of 
monies  collected,  less  administrative 
expenses,  would  be  allocated  back  to 
State  and  regional  programs  on  a 
!  proportionate  basis. 

Under  the  AEB  program,  producers 
are  eligible  to  receive  refunds.  The 
percentage  of  monies  collected  which 
are  refunded  has  increased  in  the  past 
several  years,  up  to  43  percent  at  the 
end  of  1985.  The  record  contains  some 
discussion  about  the  mandatory 
requirement  for  paying  assessments 
under  the  order  as  compared  with  the 
voluntary  AEB  program.  Several 
witnesses  referred  to  the  "free  rider 
syndrome"  in  the  AEB  program:  i.e., 
producers  who  request  refunds  are 
receiving  the  same  benefits  of 
advertising,  research,  and  promotion 
programs  as  are  the  producers  who  do 
not  refund,  creating  an  inequity  in  cost/ 
benefits.  These  witnesses  who  were 
primarily  producers  testified  in  support 
of  the  proposed  order  provisions  in 
which  no  refunds  of  assessments  would 
be  authorized.  Therefore,  sufficient 
funding  would  be  available  for  these 
programs. 


Concerns  of  opponents  to  the  research 
and  promotion  program  came  primarily 
from  food  manufacturers  and  other 
users  of  eggs  in  further  processed 
products  who  voiced  no  objection  to  the 
egg  industry  pronMting  "table  grade 
eggs,"  but  argued  that  they  are  better 
equipped  and  more  knowledgeable 
themselves  in  promoting  egg  products 
and  developing  products  using  eggs. 
They  asserted  that  assessments  would 
be  passed  on  to  processors  and  on  to 
consumers  in  increased  prices  for  their 
products.  However,  there  was  no 
evidence  indicating  the  extent  to  which 
this  pass  forward  might  occur. 
Exceptions  filed  by  seven 
representatives  of  Super  Valu  Stores. 
Ina.  and  their  affiliates  contend  that  the 
assessments  on  first  egg  handlers  would 
increase  the  cost  of  eggs  to  retail 
customers.  The  Biscuit  and  Cracker 
Manufacturers'  Association  in  their 
exception  also  contend  that  the  costs  of 
administering  the  proposed  order's 
programs  will  be  passed  on  to  the 
consumer.  As  previously  disciissed, 
there  was  some  testimony  with  regard  to 
the  possible  increased  costs  of  eggs 
purchased  by  food  manufacturers 
because  of  the  assessment,  assuming 
that  all  or  a  portion  of  the  assessments 
would  be  passed  forward  to  processors 
from  first  handlers.  However,  the  extent 
to  which  this  might  occur  was  not  clear 
in  the  record,  nor  was  it  specified  in 
testimony  that  if  this  did  occur  whether 
the  cost  to  consumers  of  food 
manufacturers'  products  would  increase. 
The  exceptions  filed  regarding  this  issue 
also  were  not  specific  with  respect  to 
the  extent  costs  to  consumers  would 
increase  as  a  result  of  the  proposed 
assessments  on  egg  handlers.  In  any 
event,  it  has  been  determined  that  the 
potential  benefits  of  the  proposed  order, 
including  consumer  education, 
nutritional  information  and  new-product 
research  and  development,  would 
outweigh  any  potential  increased  costs. 
Therefore,  the  exception  is  denied. 
Other  opponents,  including  producers, 
pointed  out  that  voluntary,  individual 
brand  promotions  are  most  effective, 
citing  as  an  example  the  success  of  the 
broiler  industry  in  developing  and 
promoting  their  products.  However,  the 
evidence  did  not  indicate  whether  a 
majority  of  egg  producers  had  the  ability 
to  engage  in  such  individual  promotion 
or  new  product  programs  at  the 
individual  firm  level  or  that  such  efforts 
would  have  an  impact  on  national 
consumption.  Further,  record  evidence 
shows  that  generic  promotion  is 
designed  to  increase  aggregate  demand, 
so  the  entife  industry  would  benefit  and, 
in  fact,  some  research  shows  that 


generic  and  brand  promotions 
complement  each  other. 

Evidence  indicates  that  there  is  a 
great  potential  for  increasing 
consumption  for  eggs,  spent  fowl,  and 
products  thereof  through  the  proposed 
research  and  promotion  program. 
Further,  there  was  no  indication  in  the 
testimony  or  briefs  filed  that  the 
proposed  program  would  be  in  confHct 
with  the  Dietary  Guidelines  for 
Americans.  U.S.  Department  of 
Agriculture/U.S-  Department  of  Health 
and  Human  Services,  Home  and  Garden 
Bulletin  No.  232.  Second  Edition,  1985. 
Research  activities  authorized  under  the 
order  would  provide  consumers  with  up- 
to-date  information  regarding  the 
nutritional  attributes  of  eggs.  In 
addition,  expansion  of  markets  and  the 
development  of  new  products  would  be 
beneficial  to  the  future  of  the  egg 
industry. 

The  Arkansas  Poultry  Federation 
presented  as  part  of  its  exception  to  the 
egg  marketing  order  an  economic 
analysis  of  the  effects  of  the  order  on 
social  welfare  as  measured  by 
deadweight  loss.  The  analysis  states 
that  a  deadweight  loss  is  "roughly  equal 
to  the  amount  of  the  assessment  times 
the  quantity  of  eggs  consumed  prior  to 
the  implementation  of  the  assessment." 
Underlying  this  statement  are 
unsupported  assumptions  about  the 
degree  to  which  the  demand  curve  will 
shift  in  response  to  the  programs  which 
would  be  implemented  under  the  order 
provisions.  In  addition,  the  deadweight 
loss  is  represented  as  the  entire  amount 
collected  in  assessments.  However,  the 
deadweight  loss  is  theoretically  an 
efficiency  loss  which  is  caused  by  a 
short-run  reduction  in  the  volume  of 
trade  which  occurs  when,  all  other 
things  equal,  the  resources  which  would 
have  been  spent  on  egg  production  and 
consumption  are  instead  spent  on  the 
assessments  and  as  a  result,  fewer  eggs 
are  traded.  Thus,  the  amount  of  the 
deadweight  loss  depends  on  the  initial 
amount  of  reduction  in  egg  production 
resulting  from  the  implementation  of  the 
assessment  (which  in  effect  moves  the 
supply  curve  to  the  left),  as  well  as  on 
the  slopes  of  the  demand  and  supply 
curves.  However,  if  a  measurable 
deadweight  loss  does  in  fact  occur,  it  is 
anticipated  that  the  assessment  called 
for  by  the  order  would  not  significantly 
reduce  the  quantity  of  eggs  traded  and 
that,  therefore,  the  amount  of  the 
deadweight  loss  in  dollar  terms  would 
be  small.  And,  after  the  programs 
provided  for  in  the  order  are 
implemented,  it  is  anticipated  that  there 
will  be  a  net  increase  in  the  quantity  of 
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eggs  traded  and  that  any  deadweight 
loss  will  be  offset. 

It  has  been  determined  that  although 
the  order  would  impose  some  additional 
costs  and  requirements  on  handlers,  and 
possibly  some  producers,  the  research 
and  promotion  programs  under  the 
proposed  order  would  help  to  increase 
demand  for  eggs  and  spent  fowl  and 
products  thereof.  Therefore,  any 
additional  costs  (including  any 
deadweight  loss)  should  be  offset  by  the 
benefits  derived  from  expanded  markets 
and  sales  benefiting  handlers  and 
producers  alike. 

There  was  evidence  that  funds  to 
■finance  advertising,  research,  consumer 
information,  and  promotion  programs 
must  be  obtained  by  the  egg  industry 
through  a  structure  such  as  contained  in 
the  proposed  order  to  assure  mandatory 
industry-wide  participation  and 
sufficient  income  on  a  regular  basis  to 
finance  these  programs. 

The  APF's  exception  includes  the 
argument  that  the  record  failed  to 
establish  the  need  for  the  proposed 
order  and  that  the  proposal  does  not 
promote  orderly  marketing.  The 
exception  cites  the  demise  of  the  British 
Egg  Authority  as  an  example  of  a 
promotion  program  that  had  not  worked. 
APF  also  argued  that  private  and 
regional  promotions  and  product 
development  efforts  were  more 
successful  than  any  demonstrated 
national  program,  citing  three  examples. 

The  concerns  raised  in  APF's 
exception  regarding  need  for  the 
program  were  fully  considered  in 
reaching  a  recommended  decision.  The 
record  evidence  did  not  indicate  that  a 
majority  of  egg  producers  had  the  ability 
to  engage  in  individual  promotion  or 
new  product  programs  at  the  individual 
firm  level  or  that  regional  promotional 
efforts  would  be  more  successful  than  a 
national  effort.  A  review  of  the  evidence 
regarding  the  British  Egg  Authority 
program  fails  to  illustrate  whether  any 
other  factors  contributed  to  the  reported 
decline  in  per  capita  consumption  of  23 
eggs  per  person  per  year  during  its 
tenure,  such  as  prices,  production 
controls,  and  the  state  of  the  economy  in 
general.  The  benefits  of  the  proposed 
order  would  encompass  nutrition 
research,  consumer  education  and  the 
research  and  development  of  new 
products,  as  well  as  advertising,  which 
was  the  main  focus  of  the  British 
program.  The  proposed  marketing 
agreement  and  order  and  all  the  terms 
and  conditions  thereof,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act.  APFs 
arguments  are  therefore  denied. 

Therefore,  it  is  concluded  that  the 
record  evidence  supports  the  need  for 


the  research,  promotion,  and  consumer 
education  programs  for  eggs  and  spent 
fowl  and  products  thereof  and  that  the 
order  would  effectuate  the  declared 
policy  of  the  Act. 

(3)  Specific  Terms  and  Provisions  of  the 
Order 

Certain  terms  are  used  frequently 
throughout  the  order.  These  terms  are 
defined  as  follows  to  clearly  delineate 
their  meaning  and  to  simplify  the 
subsequent  provisions  in  which  they  are 
used: 

(a)  "Secretary"  should  be  defined  to 
mean  the  Secretary  of  Agriculture  of  the 
United  States  or  any  other  officer  or 
employee  of  the  United  States 
Department  of  Agriculture  who  is 
authorized  to  act  for  the  Secretary  with 
respect  to  administration  of  this  order. 
The  definition  has  been  modified  from 
that  Qontained  in  the  Notice  of  Hearing. 
This  change  is  nonsubstantive  and  is 
made  to  simplify  the  language  of  the 
definition. 

"Act"  should  be  defined  to  provide 
the  correct  statutory  citation  for  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended.  This  is  the  statute 
under  which  the  proposed  regulatory 
program  is  to  be  operative  and  avoids 
the  need  for  referring  to  the  citation 
throughout  the  order. 

The  term  "Egg  Marketing  Board" 
should  be  synonymous  with  "Board" 
and  should  be  defined  to  identify  the 
administrative  agency  established  under 
the  provisions  of  the  order.  The  Board  is 
authorized  by  the  Act  and  the  term 
"Board"  is  used  throughout  the  order  to 
avoid  the  necessity  of  repeating  the 
Board's  full  name  each  time  it  is  used. 
The  reference  to  §  994.35  has  been 
deleted  from  the  proposed  order  in  the 
Notice  of  Hearing  to  eliminate 
unnecessary  cross  referencing  in  the 
order  language. 

"Fiscal  period"  should  be  defined  as 
the  calendar  year  or  other  12-month 
period  that  may  be  recommended  by  the 
Board  and  approved  by  the  Secretary. 
This  would  provide  sufficient  flexibility 
to  authorize  the  Board,  with  approval  of 
the  Secretary,  to  set  the  beginning  of  the 
fiscal  period  on  the  date  most 
practicable  and  appropriate. 

The  definition  of  "person"  should  be 
defined  in  the  order  to  mean  any 
individual,  partnership,  corporation, 
association,  or  any  other  business  unit. 
This  definition  conforms  with  the 
definition  set  forth  in  the  Act. 

"Producer"  should  be  defined  in  the 
order  to  identify  the  person  owning  hens 
who  is  engaged  in  the  production  of 
commercial  eggs  from  such  hens.  A 
person  owning  less  than  10,000  laying 
heiw  would  not  be  a  producer  under  the 


order.  In  addition,  producers  are  the 
persons,  as  defined  in  §  994.5,  who  will 
be  eligible  to  vote  in  any  referendum  on 
the  order  and  will  be  eligible  to  serve  on 
the  Board.  The  term  also  references  the 
eggs  which  will  be  subject  to 
assessment  under  §  994.61.  ' 

Testimony  presented  at  the  hearing 
raised  concerns  as  to  how  the  definition 
of  producer  would  be  applied  to  those 
persons  who  should  properly  be 
determined  to  be  producers  under  the 
order.  Because  of  the  varied  commercial 
relationships  entered  into  by  persons 
who  are  irjvolved  in  the  production  of 
eggs,  it  was  noted  that  there  could  be 
difficulties  in  identifying  whether  one  or 
more  persons  would  be  a  producer  j 

under  the  order.  I 

The  prc^osed  definition  of  producer  is 
any  person  who  is  engaged  in  the 
production  of  commercial  eggs  and  ' 
owns  10,000  or  more  laying  hens.  Person 
would  be  defined  as  any  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

Determining  who  is  a  producer  under 
the  order  is  of  importance  not  only  for 
voting  in  referenda  but  also,  under 
§  994,61  of  the  order,  assessments  are 
made  on  each  dozen  eggs  handled  which 
are  produced  by  producers.  In  addition, 
there  was  testimony  which  suggested 
that  contract  producers  should  be 
included  in  the  definitioi.  of  producer 
and  that  all  independent  producers  who 
own  hens  and  have  housing  facilities 
should  be  excluded  from  the  definition 
of  producer  in  the  order. 

While  commercial  relationships  in  the 
egg  production  industry  may  be  varied 
and  examples  of  such  relationships  are 
numerous,  the  record  evidence  confirms 
that  in  any  possible  commercial 
relationship,  the  person  involved  in  the 
production  of  eggs  and  who  owns  the 
laying  hens,  regardless  of  whether  an 
individual,  partnership,  association, 
corporation,  or  other  business  unit 
should  be  defined  in  the  order  as  a 
"person"  and  should  be  considered  as 
one  producer. 

In  some  instances,  owners  of  hens 
enter  into  agreements  with  persons  who 
own  facilities  and  who  agree  to  house 
and  feed  the  hens  for  a  fixed  fee  and/or 
other  arrangement.  Those  persons  who 
own  the  facilities  are  known  in  the 
industry  as  contract  producers.  Record 
evidence  indicates  that  the  contract 
relationships  between  such  persons  are 
diverse.  Testimony  indicates  that  there 
is  no  verifiable  data  with  regard  to  the 
number  of  contract  producers  or  the 
percent  of  total  production  represented 
by  contract  production.  Therefore,  the 
definition  of  producer  should  be  defined 
in  such  a  manner  as  to  clearly  identify 
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who  is  a  producer.  It  is  clear  Irom 
testimony  that  the  intent  of  this 
definition  is  to  include  only  those 
persons  who  own  laying  hens.  As 
defined,  a  producer  must  own  the  hens 
in  order  to  be  engaged  in  the  production 
of  eggs.  When  applied  to  a  contract 
producer  relationship,  the  person 
owning  the  hens  would  be  a  producer 
and  not  the  person  who  owns  the 
facilities.  Accordingly,  the 
recommendation  made  at  the  hearing  to 
include  contract  producers  in  the 
definition  of  producer  does  not  have 
merit  and,  therefore,  the  defmition  of 
producer  is  not  so  changed. 

Persons  who  are  engaged  in  the 
production  of  commercial  eggs  and  also 
own  less  than  10,000  laying  hens  would 
not  be  a  "producer"  under  the  order.  The 
definition  of  producer  should  be  defined 
so  that  these  small  producers  would  not 
be  directly  impacted  by  the  proposed 
order  and,  accordingly,  handlers  would 
not  be  subject  to  assessment  in  handling 
these  producers'  eggs.  This  exemption 
could  insulate  approximately  549  small 
producers  currently  paying  assessments 
to  AEB  and  who  own  laying  hens  in  the 
3.001  to  10,000  range  from  any  potential 
impact  of  the  order.  Evidence  indicates 
that  commercial  egg  production  from 
producers  with  less  than  10,000  hens 
represents  a  very  small  proportion  of 
national  production.  Even  if  first 
handlers  were  subject  to  assessment  for 
these  producers'  eggs,  their  assessments 
would  not  be  a  significant  amount. 
However,  the  program  costs  and  the 
paperwork  involved  in  the  collection  of 
these  assessments  and  verification  from 
large  numbers  of  individual  transactions 
would  not  make  the  inclusion  of  these 
producers  in  the  definition  of  producer 
cost  effective.  On  the  other  hand,  the 
recommendation  to  exclude  all 
independent  producers  from  the 
definition  of  producer  would  have  the 
opposite  impact  in  the  order.  Egg 
production  by  independent  producers 
owning  10,000  or  more  laying  hens 
represents  such  a  significant  amount  of 
egg  production  that  to  exclude  them 
from  the  definition  of  producer  and  not 
subject  their  production  to  assessments 
would  deplete  funds  available  for 
programs  and  projects  to  such  an  extent 
as  to  render  the  national  research  and 
promotion  program  ineffective. 
Accordingly,  the  recommendation  made 
at  the  hearing  to  exclude  all 
independent  producers  from  the 
definition  of  producer  does  not  have 
merit  and  the  definition  of  producer  is 
not  modified  to  include  such  a  change. 

Mr.  Carlin  Hooper's  exception  was 
generally  opposed  to  the  proposed 
order,  but  was  specific  with  respect  to 


his  contention  that  a  producer  covered 
by  the  order  and  thus  eligible  to  vote  in 
any  referendum  should  be  defined  as 
"An  egg  farmer  (producer)  whose  total 
gross  income  is  more  than  51-60  percent 
from  self  farm  raised  or  grown,  raw. 
ungraded,  and  unprocessed  production." 
His  exception  acknowledges  that  no 
record  evidence  supported  this  view. 
Section  8(c)(8)  of  the  Act  requires  that  a 
referendum  must  be  based  on  number  of 
producers  voting  or  volume  of 
production  represented  in  the  voting. 
The  data  needed  to  verify  the  status  of 
individual  producers,  as  defined  in  the 
proposed  order,  is  obtainable  by  USDA 
Egg  production  statistics  also  are 
available  for  verification  purposes. 
Other  data  on  individual  farm  income 
necessary  to  determine  the  percentage 
of  revenue  derived  from  egg  production 
is  not  readily  available  to  USDA. 
Therefore,  Mr.  Hooper's 
recommendation  would  not  be  possible 
to  adopt  for  purposes  of  a  referendum  or 
otherwise.  Moreover,  as  stated  earlier, 
record  evidence  supports  the  definition 
of  a  producer  to  mean  "any  person  who 
is  engaged  in  the  production  of 
commercial  eggs  and  owns  10,000  or 
more  laying  hens."  For  the  reasons 
stated  above,  the  exception  is  denied. 

The  term  "handle"  should  be  defined 
to  include  the  functions  performed  by 
the  persons  to  be  regulated  under  the 
order.  These  functions  include 
processing,  grading,  cartoning,  or 
purchasing  eggs  or  placing  eggs  in  the 
current  of  commerce  except  as  a 
common  carrier  of  eggs  owned  by 
another  person.  However,  to 
differentiate  between  the  functions  of 
handling  and  producing,  the  definition 
excludes  certain  activities  which  are 
customarily  producer  functions,  such  as 
washing,  packing  of  eggs,  or  a 
producer's  delivery  of  his/her  own  nest 
run  eggs. 

In  their  exception,  the  proponents 
recommend  changing  the  definition  of 
"handling"  in  §  994.7  so  that  buyers  and 
sellers  of  nest  run  eggs  would  not  be 
required  to  pay  assessments.  Under  the 
present  definition  of  "handle", 
producers  would  not  be  required  to  pay 
assessments  on  the  sale  of  their  own 
nest  run  eggs.  However,  the  first  buyer 
of  nest  run  eggs  would  be  classified  as  a 
"handler"  and  would  be  required  to  pay 
the  assessment.  The  intent  of  the 
present  definition  is  to  exclude  from 
assessment  those  eggs  which  are 
produced  and  sold  by  producers  on  a 
nest-run  basis.  The  person  or  firm 
performing  the  first  processing  or 
marketing  function  after  the  nest  run 
stage  would  be  responsible  for  paying 
the  assessment. 


This  change  in  the  definition  of 
"handle  "  would  mean  that  eggs  would 
not  be  assessed  as  long  as  they  were  not 
processed  beyond  the  nest  run  stage  in 
any  form,  no  matter  how  many  times 
ownership  of  them  changed.  According 
to  the  proponents,  it  would  be  easier  for 
a  buyer  of  nest  run  eggs  to  determine 
whether  or  not  they  had  already  been 
assessed.  The  buyer  would  know  that 
the  assessment  had  not  been  paid  if  he/ 
she  purchased  nest  run  eggs,  and  that  if 
the  nest  run  eggs  are  sold  without 
further  processing,  then  he/she  would 
not  be  required  to  pay  the  assessment. 
The  proponents  contend  that  this  would 
aid  purchasers  of  nest  run  eggs  in 
avoiding  confusion  concerning  who 
should  pay  the  assessment. 

Under  the  American  Egg  Board's 
present  system,  if  nest  run  eggs  are  sold 
by  a  producer,  the  assessment  is  paid  by 
the  purchaser  of  the  eggs,  regardless  of 
the  function  performed  by  said 
purchaser.  In  this  case,  the  act  of  the 
first  purchase  of  nest  run  eggs 
determines  who  pays  the  assessment. 
According  to  the  proponents'  exception, 
a  problem  arises  only  when  there  is 
some  question  as  to  whether  the 
assessment  has  been  paid,  or  should  be 
paid,  by  the  first  buyer  of  nest  run  eggs. 
However,  although  the  exception  was 
considered  in  the  development  of  the 
final  decision,  testimony  indicates  that 
this  is  not  a  significant  problem  because 
the  current  AEB  system  is  quite  effective 
regarding  the  collection  of  assessments. 

The  proponents  did  not  clearly  show 
the  need  for  the  proposed  change  in  the 
definition  of  handle.  Therefore,  the 
exception  is  denied  and  the  definition  of 
"handle"  shall  remain  unchanged  in  the 
order. 

"Handler"  should  be  defined  in  the 
order  to  identify  the  persons  who  would 
be  subject  to  certain  recordkeeping 
requirements  provided  by  the  Board, 
and  who  would  have  the  responsibility 
for  paying  the  assessments  as  a  first 
handler  and  who  would  be  eligible  to 
serve  as  a  member  or  alternate  on  the 
Board.  Those  persons  performing 
producer  functions  only  would  not  be 
considered  handlers  under  the  order. 
However,  in  those  cases  where 
producers  are  also  functioning  as 
handlers,  such  persons  would  be 
handlers  under  the  order  to  the  extent 
that  they  were  engaged  in  the  handling 
of  eggs.  It  is  recognized  that  some  large 
users  of  eggs  in  food  products  would  be 
handlers  under  this  definition.  During 
the  hearing,  the  question  was  raised  as 
to  whether  processors  and  purchasers  of 
graded  eggs,  such  as  bakers, 
mayonnaise  manufacturers,  and  food 
service  companies,  would  qualify  as 
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handlers  and  thus  be  eligible  to  serve  on 
the  Board,  even  though  they  were  not 
"first  handlers"  required  to  pay  the 
assessment.  The  testimony  was  not 
conclusive  with  respect  to  this  issue. 
Nor  was  the  number  or  identity  of 
persons  who  would  not  be  regulated 
under  the  order  as  "first  handlers"  made 
clear.  Nonetheless,  the  brief  filed  by  the 
proponents  after  the  hearing  suggested 
that  handlers  other  than  first  handlers 
could  serve  on  the  Board.  The  American 
Bakers  Association  opposed  the  order 
and,  in  their  brief  filed  after  the  hearing 
recommended  that  if  the  order  were 
approved,  users  of  eggs  should  be 
eligible  to  serve  on  the  Board  regardless 
of  whether  they  were  "first  handlers." 

Handlers  who  are  not  "first  handlers" 
subject  to  the  assessment  of  the  order 
may  be  represented  on  the  Board 
provided  they  are  nominated  by  a 
certified  organization  which  has  met  the 
criteria  required  for  certification  in 
§  994.70  and,  therefore,  no  change  in  the 
order  language  is  necessary. 

Testimony  indicates  that  there  should 
be  a  system  to  verify  first  handler  status 
so  that  eggs  would  be  assessed  only 
once.  It  was  pointed  out  that  AEB 
presently  has  the  ability  to  identify  first 
handlers  through  a  computerized 
collection  system  utilized  for  the  present 
order.  In  addition,  AEB  presently  has  the 
ability  to  identify  those  producers 
owning  3,001-10,000  hens  80  that  eggs 
produced  from  such  producers  would 
not  be  subject  to  assessment. 
Accordingly,  it  is  determined  that  the 
Board  would  be  capable  of  identifying 
first  handlers. 

The  term  "hatching  eggs"  or  "eggs" 
should  be  defined  as  eggs  intended  for 
the  use  by  egg  hatcheries  for  the 
production  of  baby  chicks.  Hatching 
eggs  would  not  be  subject  to 
assessments  under  the  order.  These  eggs 
are  not  sold  as  commercial  eggs  for 
human  consumption  either  in  shell  form 
or  in  further  processed  form.  Only 
commercial  eggs  are  subject  to 
assessments.  However,  if  hatching  eggs 
are  at  any  time  sold  as  commercial  eggs, 
as  defined  in  §  994.11  they  would  be 
assessed  as  any  other  commercial  eggs 
covered  by  the  order. 

The  term  "hen  or  laying  hen"  was 
defined  in  the  Notice  of  Hearing  to 
identify  domesticated  female  chickens 
which  are  raised  primarily  for  the 
production  of  commercial  eggs.  A 
discussion  ensued  during  the  hearing  as 
to  whether  the  definition  should  be  tied 
to  a  specific  age;  i.e.,  16  weeks  as 
specified  in  the  proposal.  It  was  pointed 
out  that  15  years  ago  the  industry 
identified  a  laying  hen  as  one  at  least  22 
to  24  weeks  old.  Since  that  time,  the 
trend  has  been  toward  younger  laying 


hens.  The  definition,  therefore,  has  been 
modified  in  §  994.10  to  exclude  any 
reference  to  age  and  refers  instead  to  a 
sexually  mature  female  domesticated 
chicken  raised  primarily  for  the 
production  of  commercial  eggs. 

The  term  "commercial  eggs"  or  "eggs" 
should  be  synonymous  and  should  be 
defined  as  eggs  subject  to  assessment 
under  §994.61.  It  is  clear  from  record 
evidence  that  the  intent  of  the  order  is  to 
assess  only  those  eggs  that  are 
commercially  produced  from 
domesticated  chickens  in  the  United 
States  and  which  are  sold  for  human 
consumption  either  as  eggs  or  further 
processed  eggs  into  dried,  frozen,  or 
liquid  eggs.  Record  evidence  indicates, 
however,  that  there  are  certain  eggs 
produced  in  the  United  States  which  are 
not  intended  for  human  consumption. 
These  eggs  were  identified 
in  testimony  as  eggs  from  primary 
broiler-breeder  flocks  or  broiler-breeder 
flocks.  Therefore,  the  definition  should 
exclude  these  eggs  from  the  term 
"commercial  eggs." 

The  definition  of  "egg  product"  should 
be  defined  to  mean  any  dried,  frozen  or 
liquid  eggs,  with  or  without  added 
ingredients,  excepting  products  which 
contain  eggs  only  in  relatively  small 
proportion  or  historically  have  not  been, 
in  the  judgment  of  the  Secretary, 
considered  by  consumers  as  products  of 
the  egg  food  industry.  The  definition  of 
"egg  products"  corresponds  with  the 
definition  as  it  appears  in  the  Egg 
Products  Inspection  Act  (21  U.S.C.  1031 
through  1056). 

"Spent  fowl"  should  be  defined  to 
mean  those  hens  that  have  been  in 
production  of  commercial  eggs  but 
which  have  been  removed  from 
production  for  slaughter. 

"Products  of  spent  fowl"  should  be 
defined  to  mean  those  commercial 
products  which  are  produced  from  spent 
fowl. 

The  definition  "United  States"  which 
was  contained  in  the  Notice  of  Hearing 
included  all  50  States  of  the  United 
States.  The  Hawaii  Department  of 
Agriculture  expressed  strong  opposition 
to  inclusion  of  that  State  in  the  proposed 
order.  Also,  it  was  noted  that  separate 
legislative  authorities,  such  as  the  Egg 
Research  and  Consumer  Information 
Act,  do  not  include  Alaska  and  Hawaii. 
Record  evidence  confirms  that 
commercial  egg  production  is  a  part  of 
the  economy  of  all  50  States.  However, 
substantial  evidence  indicates  that 
Alaska  end  Hawaii  should  not  be 
included  in  the  proposed  order. 
According  to  Poultry  Production  and 
Value:  1985  Summary,  USDA,  SRS,  April 
1986,  Hawaii's  share  of  national  egg 
production  was  only  0.32  percent  of  total 
egg  production  in  the  United  States, 


while  Alaska's  share  was  only  0.02 
percent.  Record  evidence  shows  that 
neither  State  ships  eggs  into  interstate 
or  foreign  commerce,  hence,  eggs 
produced  in  each  State  are  consumed 
entirely  in  each  respective  State. 
Although  some  eggs  are  shipped  from 
the  mainland,  primarily  from  the 
western  area,  to  Alaska  and  Hawaii,  the 
amount  is  not  considered  significant. 
The  exclusion  of  Hawaii  and  Alaska  in 
the  proposed  order  would  not  have  a 
detrimental  effect  on  the  operation  of       i 
the  order.  Therefore,  it  is  found  that  the 
48  contiguous  States  represent  the 
smallest  regional  production  area  that  is 
practicable  and  consistent  with  carrying 
out  the  declared  policy  of  the  Act  and 
that  the  issuance  of  several  orders 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act. 

The  term  "marketing"  should  be 
defined  as  the  sale  or  disposition  of 
commercial  eggs,  spent  fowl,  or  their 
products.  For  eggs,  this  term  would 
include  all  of  the  activities  that  occur 
from  the  time  they  are  produced  until 
they  or  their  products  are  sold  to  the 
ultimate  consumer. 

The  term  "promotion"  should  be 
defined  as  any  action  authorized  by  the 
Board  to  enhance  the  image, 
acceptability,  or  desirability  of  eggs  or 
spent  fowl  or  their  products.  Testimony 
noted  that  the  term  would  include, 
among  others,  sales  promotion, 
merchandising,  publicity,  consumer 
education,  market  research,  or  any  other 
related  activities.  Although  the  term  was 
defined  in  the  Notice  of  Hearing  to 
include  paid  advertising  for  eggs,  egg 
products,  spent  fowl,  and  products  of 
spent  fowl,  this  definition  is  modified  to 
limit  paid  advertising  to  eggs  and  egg 
products  as  authorized  by  the  Act. 
Section  608c(6)(I)  of  the  Act  authorizes 
paid  advertising  for  eggs  and  egg 
products  and  not  spent  fowl  or  products 
thereof  The  record  includes  evidence 
that,  with  respect  to  paid  advertising, 
funding  should  be  permitted  only  for 
generic  advertising  except  in  cases  of 
cooperative  advertising  whereby  eggs  or 
their  products  combine  with  a 
compatible  generic  or  branded  product 
to  share  the  advertising  message  and 
cost.  Sections  994.50(b)  and  994.52(b)(3) 
provide  for  such  generic  advertising. 

"Research"  should  be  defined  to      i 
include  all  types  of  research  which 
would  enhance  the  image,  acceptability, 
or  desirability  of  eggs  or  spent  fowl  or 
their  products.  Testimony  indicated  that 
an  important  component  of  this  term  is 
nutrition  research;  however,  other  types 
of  research  could  include  activities 
normally  associated  with  promotional  or 
marketing  programs,  product  research, 


Federal  Register  /  Vol.  52,  No.  65  /  Monday.  April  6.  1987  /  Proposed  Rules  10993 


marketing  research,  packaging  research, 
and  consumer  opinion  attitude  research. 

The  definition  of  "consumer 
education"  should  be  defined  to  mean 
any  activity  which  would  communicate 
information  about  eggs  to  consumers. 
Testimony  indicated  that  such  activities 
could  include  the  development  of  recipe 
or  nutrition  information  brochures 
which  are  important  in  the  overall 
promotion  of  eggs  to  consumers. 

"Eligible  organization"  should  be 
defined  to  identify  those  organizations 
which  would  be  eligible  to  nominate 
producers  and  handlers  to  the  Board. 
The  term  includes  any  organization, 
association,  or  corporation  which 
represents  egg  producers  and/or 
handlers  of  any  egg  producing  area  of 
the  United  States  and  certified  by  the 
Secretary  pursuant  to  §  994.70.  in  its 
exception,  APF  would  narrow  the 
definition  of  "eligible  organization"  so 
that  the  primary  activity  of  such 
organization  relates  to  eggs  and  not 
other  agricultural  activities.  Section 
994.70  of  the  proposed  order  gives  the 
Secretary  the  authority  to  certify 
organizations  and  provides  speciflc 
criteria  which  he/she  must  consider  in 
this  determination.  If  an  organization 
meets  this  criteria  and  can  show  that  its 
membership  is  composed  of  a 
substantial  number  of  egg  producers  or 
handlers  who  produce  and/or  handle  a 
substantial  volume  of  commercial  eggs 
in  the  applicable  area,  then  such 
organization  would  be  certified 
regardless  of  any  other  agricultural 
activity  in  which  it  may  engage.  The 
criteria  set  forth  in  the  order  establish  a 
reasonable  basis  for  the  Secretary  to 
determine  equitable  representation  of 
the  egg  industry  within  each  of  the 
geographic  areas.  Similar  criteria  have 
proven  to  be  effective  in  selecting 
members  to  the  American  Egg  Board. 
Therefore,  the  exception  is  denied. 

(b)  Record  evidence  shows  that  an 
administrative  agency,  to  be  known  as 
the  Egg  Marketing  Board,  should  be 
established  to  administer  the  order.  In 
the  Notice  of  Hearing.  S  994.35  through 
§  994.45  covered  the  establishment, 
maintenance,  composition,  procedures, 
powers,  duties  and  operation  of  the 
Board.  The  need  for  these  provisions  is 
supported  by  record  evidence.  The 
Notice  of  Hearing  provided  that  the 
Board  would  be  composed  of  21 
producer  and  handler  members  and  21 
alternates.  Three  of  the  21  members 
were  designated  as  at-large  producer 
and  handler  members  on  the  Board.  The 
Agricultural  Marketing  Service  proposed 
in  the  Notice  of  Hearing  that  one  of  the 
three  at-large  positions  be  designated 
for  a  public  member  to  represent 


consumer  interests.  The  addition  of  a 
public  member  was  adopted  by  the 
proponents  at  the  hearing.  However,  in 
order  to  retain  the  three  at-large 
positions  on  the  Board,  the  proponents 
proposed  at  the  hearing  that  an  increase 
be  made  in  total  Board  membership  to 
22  members  and  22  alternates.  The 
Board's  composition,  therefore,  would 
include  18  producer  and  handler 
members  and  18  alternates  who  would 
be  nominated  by  certified  organizations 
and  appointed  by  the  Secretary  in 
accordance  with  S  994.37.  In  addition, 
three  at-large  producer  and  handler 
members  and  their  alternates  would  be 
appointed  by  the  Secretary  from 
nominations  submitted  by  the  Board,  as 
prescribed  in  §  994.37(f]  of  the  proposed 
order.  A  public  member  and  alternate 
should  be  appointed  by  the  Secretary 
from  nominations  submitted  by  the 
Board  or  at  his  discretion.  The 
proponents  also  proposed  at  the  hearing 
that  the  order  be  amended  to  provide 
that  at-large  members  be  nominated  by 
the  Board  in  such  a  manner  as  to 
consider  any  representation  imbalances. 
particulaHy  relating  to  size,  that  might 
occur.  These  modifications  have  merit. 
Accordingly,  §§  994.35  and  994.38  have 
been  amended  to  include  these 
modifications.  Also,  miscellaneous,  non- 
substantive changes  have  been  made  to 
section  994.35  through  994.38  and 
sections  994.41  and  994.43  for 
consistency  and  simplicity  of  order 
language. 

The  terms  of  office  for  Board  members 
and  their  alternates  should  be  for  terms 
of  3  years.  A  3-year  term  would  provide 
Board  members  sufficient  time  to 
develop  their  expertise  and  apply  their 
talents  to  the  maximum  benefit  of  the 
Board.  The  initial  terms  for  producer 
and  handler  members  and  their 
alternates,  including  at-large  positions, 
should  be  staggered  to  avoid  the  Board 
members'  terms  expiring  at  the  same 
time.  To  accomplish  this,  the  initial 
appointments  for  the  21  producer  and 
handler  members  and  alternates  should 
be  for  seven  members  to  a  3-year  term, 
seven  members  to  a  2-year  term,  and 
seven  members  to  a  1-year  term. 
Testimony  indicated  that  the  public 
member's  initial  term  should  be  2  years 
and  such  provision  has  been  added  to 
S  994.36  of  the  order. 

Nominations  for  the  18  producer  and 
handler  Board  members  representing 
each  of  the  six  geographic  areas  as 
specified  in  the  order  should  be 
submitted  to  the  Secretary  by  eligible 
organizations  or.  if  the  Secretary 
determines  that  a  substantial  number  of 
producers  or  handlers  are  not  members 
of  an  eligible  organization  or  that  their 


interests  are  not  represented,  then  from 
nominations  made  by  producers  and 
handlers  in  the  manner  authorized  by 
the  Secretary. 

Where  there  is  more  than  one  eligible 
organization,  association,  or  cooperative 
within  each  geographic  area,  they  may 
caucus  for  the  purpose  of  jointly 
nominating  two  qualified  persons  for 
each  member  and  for  each  alternate 
member  to  be  appointed.  If  joint 
agreement  is  not  reached  with  respect  to 
any  nominations,  or  if  no  caucus  is  held 
within  a  defined  geographic  area,  each 
eligible  organization,  association,  or 
cooperative  may  submit  to  the  Secretary 
a  nomination  for  each  appointment  to  be 
made. 

For  the  initial  Board,  nominations  for 
the  18  producer  and  handler  members 
should  be  submitted  by  eligible 
organizations  to  the  Secretary  within  60 
days  following  approval  of  the  order  by 
referendum.  Section  994.37  in  the  Notice 
of  Hearing  provided  for  a  30-day  period 
of  time  for  this  process.  However,  it  is 
determined  that  a  30-day  period  of  time 
is  not  reasonable  for  the  Department  to 
review  and  approve  requests  for 
certification  of  organizations  under 
S  994.70  and  for  the  submission  of 
nominations  by  these  organizations  as 
provided  in  §  994.37(a).  Therefore,  a 
time  period  of  60  days  is  included  in 
S  994.37(a]. 

Upon  appointment  of  the  initial  18 
Board  members  representing  the  six 
geographic  areas  these  Board  members 
should  nominate  and  submit  to  the 
Secretary  for  approval  the  initial 
appointment  of  three  additional 
producer  and  handler  members  of  the 
Board  representing  at-large  positions  on 
the  Board  and  their  alternates  for  such 
positions.  As  discussed  previously,  in 
making  nominations  for  these  three  at- 
large  positions,  the  Board,  to  the  extent 
practicable,  should  consider 
representative  composition  of  the  Board 
appointments  already  made,  particularly 
the  size  of  members  already  appointed. 
While  no  time  period  is  specified  in  the 
order  for  these  initial  nominations  for 
at-large  positions,  it  is  anticipated  that 
the  Board's  nominations  will  be 
submitted  to  the  Secretary  as  soon  as 
practicable. 

Following  establishment  of  the  initial 
Board,  nominations  for  subsequent 
Board  members  and  alternates, 
including  the  at-large  positions,  should 
be  submitted  to  the  Secretary  not  less 
than  60  days  prior  to  the  expiration  of 
the  term  of  members  and  alternates 
previously  appointed  to  the  Board. 

Testimony  indicated  that  the  Board 
members  and  alternates  should  not 
serve  more  than  two  consecutive  3-year 
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terms.  Renewal  of  a  Board  member's  or 
alternate's  term  of  office  may  be  in  the 
best  interests  of  the  industry  in  some 
situations;  however,  limiting  members  to 
not  more  than  two  consecutive  3-year 
terms  would  assure  the  industry  of  a 
broader  mix  of  leadership  and  ideas. 
Nonetheless,  it  should  be  possible,  after 
serving  two  consecutive  3-year  terms, 
for  Board  members  to  serve  as 
alternates  or  alternates  to  serve  as 
members.  Testimony  at  the  hearing  also 
indicated  that  members  and  alternates 
appointed  for  initial  terms  of  less  than  3 
years  would  not  be  prohibited  from 
serving  two  3-year  consecutive  terms. 

Representation  on  the  Board  for  the  18 
members  who  are  not  at  large  members 
or  who  do  not  represent  the  public 
should  be  on  a  geographic  basis. 
Testimony  indicated  that  the  geographic 
areas  should  duplicate  the  current 
designation  of  areas  and  production 
percentages  currently  in  effect  for  the 
AEB.  The  designated  geographic  areas, 
therefore,  should  provide  approximate 
representation  on  the  Board  on  the  basis 
of  proportion  of  eggs  produced  in  those 
areas  to  the  total  U.S.  egg  production, 
excluding  Alaska  and  Hawaii.  This  is 
reflected  in  the  latest  analysis 
conducted  by  the  AEB  and  the 
Department  in  1984. 

Based  on  record  evidence,  the  order 
should  specify  in  §  994.37(d]  six 
geographic  areas  composed  of  the 
various  States  as  follows: 

Area  1  (North  Atlantic  States) 
consisting  of  Vermont,  New  Hampshire, 
Maine,  Massachusetts,  Connecticut, 
Rhode  Island,  New  York,  Pennsylvania, 
New  Jersey,  Delaware,  Maryland,  and 
the  District  of  Columbia;  Area  2  (South 
Atlantic  States)  consisting  of  Virginia, 
West  Virginia.  North  Carolina,  South 
Carolina,  Georgia,  and  Florida;  Area  3 
(East  North  Central  States)  Ohio, 
Indiana.  Illinois,  Michigan,  and 
Wisconsin;  Area  4  (West  North  Central 
States)  Minnesota,  Iowa,  Missouri, 
North  Dakota,  South  Dakota,  Nebraska, 
and  Kansas;  Area  5  (South  Central 
States)  Kentucky,  Tennessee,  Alabama, 
Mississippi.  Arkansas,  Louisiana, 
Oklahoma,  and  Texas;  and  Area  6 
(Western  States)  Montana,  Wyoming, 
Colorado,  New  Mexico.  Arizona,  Utah. 
Nevada,  Idaho,  Washington,  Oregon, 
and  California. 

The  States  of  Alaska  and  Hawaii 
were  included  in  geographic  area  6  in 
the  Notice  of  Hearing.  However,  these 
States  are  not  included  in  the  proposed 
order  as  stated  earlier  in  this  document. 
The  exclusion  of  Alaska  and  Hawaii 
does  not  otherwise  affect  the  geographic 
area  determination  or  the  number  of 
members  and  alternates  to  be  appointed 
in  any  of  the  six  geographic  areas. 


The  order  should  provide  for  the 
following  number  of  members  of  the 
Board  and  an  equal  number  of  alternate 
members:  North  Atlantic-3,  South 
Atlantic-3.  East  North  Central-3.  West 
North  Central-2.  South  Central-3.  and 
Westem-4.  This  distribution  is  reflective 
of  the  following  approximate 
percentages  of  total  U.S.  egg  production 
in  each  area:  North  Atlantic-17  percent. 
South  Atlantic-17  percent.  East  North 
Central-17  percent.  West  North  Central- 
12  percent,  South  Central-18  percent, 
and  Wtstem-19  percent. 

In  view  of  past  and  potential  future 
shifts  of  egg  production  from  State  to 
State  and  between  areas,  the  order 
should  provide  for  a  mandatory  review 
by  the  Board,  at  least  5  years,  of  egg 
production  by  geographic  area  to 
determine  (1)  whether  the  areas  should 
be  redefined,  and  (2)  whether  the 
number  of  Board  members  and  their 
alternates  needs  changing  so  that 
representation  is  as  balanced  as  is 
practicable.  The  number  of  members  for 
each  area  should  be  determined  by 
dividing  the  total  volume  of  eggs 
produced  in  the  United  States  for  the 
calendar  year  previous  to  the  date  of 
review  by  18.  which  provides  a  factor  of 
volume  of  eggs  per  member  and  then 
dividing  the  total  volume  of  eggs  for 
each  area  by  such  factor.  Any 
reapportionment  of  geographic  areas  or 
modification  of  membership  resulting 
from  such  review  should  be  submitted  to 
the  Secretary  for  approval. 

Testimony  indicated  that  persons 
selected  by  the  Secretary  as  Board 
members  and  alternates  should  file  a 
written  acceptance  promptly  after  being 
notified  of  their  selection.  Such 
acceptance  should  reflect  an  agreement 
to  (1)  participate  actively  on  the  Board, 
(2)  disclose  any  position  held  in  any 
organization  that  has  a  contractual 
relationship  with  the  Board,  and  (3) 
withdraw  from  voting  on  matters  before 
the  Board  where  such  membership  as  an 
officer  or  board  member  capacity  is  in 
any  organization  which  proposes  to 
contract  with  the  Board.  However, 
members  who  are  not  officers  or  board 
members  of  nonprofit  industry 
organization  should  be  permitted  to 
vote.  Testimony  emphasized  the 
importance  of  obtaining  preliminary 
assurances  from  prospective  candidates, 
throu^  the  nomination  process,  that 
they  would  be  willing  to  accept  the 
terms  of  the  agreement  to  serve  on  the 
Board,  which  is  reflected  in  §  994.38 
regarding  a  nominee's  agreement  to 
serve  on  the  Board. 

The  procedure  for  conducting 
meetings  of  the  Board  should  conform 
with  the  by-laws  to  be  adopted  by  the 
Board.  However,  such  matters  as  the 


method  of  voting  and  quorum 
requirements  should  be  set  forth  in  the 
order. 

The  order  should  provide  that  any 
action  taken  by  the  Board  require  the 
concurrence  of  a  majority  of  the  votes 
cast.  Fifteen  members  of  the  Board         | 
should  constitute  a  quorum  at  any 
assembled  meeting  of  the  Board,  and 
any  action  of  the  Board  should  require 
the  concurring  votes  of  at  least  eight 
members.  The  Notice  of  Hearing 
provided  in  §  994.39(a)  that  11  members 
would  be  necessary  for  a  quorum. 
Proponents  proposed  the  change  from  11 
to  15  at  the  hearing  in  the  interest  of 
requiring  a  larger  representation  for 
Board  meetings.  This  change  has  merit 
and  is  incorporated  into  the  order. 

At  any  assembled  meeting,  all  votes 
should  be  cast  in  person.  The  Board 
should  be  authorized,  however,  to  vote 
by  telephone,  telegraph,  or  other  means 
of  communication  for  expediency.  Any 
vote  cast  by  telephone  should  be 
confirmed  promptly  in  writing  to  provide 
a  written  record  of  such  votes. 

In  the  event  a  vacancy  occurs,  due  to 
death,  removal,  resignation,  or 
disqualification  of  any  producer  or 
handler  member  or  alternate  member,  a 
successor  should  be  appointed  from  the 
most  recent  list  of  nominations  from  the 
geographic  area  concerned.  If  necessary, 
nominations  could  also  be  made  in 
accordance  with  the  procedures 
established  in  the  order  for  original 
nominations.  Section  994.40  is  modified 
to  clarify  the  nomination  procedure 
when  a  vacancy  occurs  for  members 
and  alternates  representing  the  six 
geographic  areas,  the  at-large  positions, 
and  the  public.  A  public  member  or 
alternate  vacancy  should  be  filled  from 
nominations  submitted  by  the  Board  or 
by  the  Secretary  at  his  discretion.  It 
should  be  unnecessary  to  fill  any 
unexpired  term  for  any  member  or 
alternate  of  6  months  or  less. 

The  order  should  provide  that  an 
alternate  member  shall  be  selected  for 
each  member  of  the  Board.  Each 
alternate  selected  should  have  the  same 
qualifications  for  membership  as  the 
member.  There  could  be  occasions  when 
a  Board  member  is  unable  to  attend  a  • 
meeting  or  meetings.  Moreover,  in  the  ' 
event  of  death,  removal,  resignation,  or 
disqualification  of  a  member,  the 
alternate  should  act  until  a  new  member 
is  nominated  and  selected  by  the 
Secretary. 

The  order  should  provide  that  no 
member  of  the  Board,  or  any  alternate, 
shall  be  held  personally  responsible, 
either  individually  or  jointly  with  others, 
in  any  way  whatsoever  to  any  person 
for  errors  in  judgment,  mistakes,  or  other 


_Fedg«l  Register  /  Voi.  52.  No.  65  /  Monday,  April  6.  1987  /  Proposed  Rules 


10995 


acts,  either  of  commission  or  omission, 
of  such  member  or  ahemate  in 
performance  of  hj«/her  duties,  except 
for  acts  of  willful  misconduct,  gross 
negligence,  or  those  which  are  criminal 
in  nature. 

The  order  should  provide  that  Board 
members,  and  alternates  when  acting  as 
members,  shall  be  reimbursed  for  out-of- 
pocket  expenses  necessarily  incurred  in 
the  performance  of  their  duties.  Recoixl 
evidence  supported  a  further  provision 
for  the  establishment  of  compensation  at 
a  rate  to  be  determined  by  the  Board 
and  approved  by  the  Secretary. 
Testimony  indicated  that  a  speciHc  rate 
should  not  be  included  in  the  order  so 
that  any  changes  in  the  rate  could  be 
made  by  the  Board  and  approved  by  the 
Secretary  without  the  need  for  a 
referendum.  The  order  should  also 
permit  actual  expenses  and 
compensation  where  specifically 
authorized  for  alternates, 
notwithstanding  that  the  Board 
members  for  whom  they  serve  as 
alternates  also  attend  meetings. 

The  Board  should  t>e  given  those 
specific  powers  which  are  set  forth  in 
section  608c(7)(C)  of  the  Act.  Such 
powers  are  necessary  to  enable  an 
administrative  agency  of  this  character 
to  function  properly  under  (he  order. 
Thus,  the  Board  is  given  the  power  to 
administer  the  order,  to  issue  rules  and 
regulations  to  effectuate  the  order  to 
investigate  and  report  violations:  and  to 
recommend  amendments  to  the  order. 

The  Board's  duties,  as  set  forth  in  the 
order,  are  necessary  for  the  dischai^e  of 
its  responsibilities.  These  duties  are 
generally  similar  to  those  specified  for 
administrative  agencies  under  other 
programs  of  this  nature,  the  necessity  of 
which  is  supported  by  record  evidence. 
The  Board  should  meet  and  oi^anize 
and  select  from  among  its  members  a 
chairman  and  such  officers  as  may  be 
necessary.  The  recommended  decision 
stated  that  testimony  from  proponents 
strongly  recommended  that  terms  of 
Board  officers  should  not  exceed  1  year 
and  should  be  limited  to  two 
consecutive  terms  in  the  same  office.  A 
further  statement  was  made  that 
although  the  order  language  was  not 
modified  by  proponents  in  this  regard, 
such  provision  would  be  appropriate  for 
inclusion  in  the  by-laws  of  the  Board. 
Proponents  took  exception  to  this 
statement  citing  that  it  presupposes  the 
appropriateness  of  one-year  terms  and 
restrictions  on  consecutive  terms  of 
Board  officers.  The  statement  has  its 
basis  in  testimony  and  was  intended 
only  as  a  point  of  consideration  for  the 
Board  in  developing  procedures. 
Therefore,  no  modification  is  required. 


The  Board  should  adopt  such  rule* 
and  bylaws  with  the  approval  of  the 
Secretary,  for  its  conduct  as  it  may 
deem  advisable.  The  Board  also  should 
be  authorized  to  appoint  such 
committees  and  suticomraittees  from 
Board  membership,  as  necessary,  and 
appoint  individual  consultants  or  groups 
of  knowledgeable  persons  who  can 
provide  special  expertise  to  the  Board  in 
administering  its  programs. 

The  Board  should  serve  as 
intermediary  between  any  concerned 
parties  and  the  Secretary,  thus 
alleviating  the  necessity  for  involvement 
of  the  Secretary  in  issues  more 
appropriately  resolved  at  the  Board 
level.  However,  any  unresolved  issues 
should  be  reported  to  the  Secretary. 

The  Board  should  keep  minutes, 
books,  and  records  which  will  deariy 
reflect  all  of  its  acts  and  transactions. 
Upon  request,  the  Board  should  provide 
information  to  the  Secretary  from  such 
documents.  In  addition,  the  Board 
should  give  the  same  notice  of  meetings 
of  the  Board  and  committees  to  the 
Secretary  as  is  given  to  members  so  that 
representatives  of  the  Secretary  may 
attend  such  meetings.  These  provisions 
are  necessary  so  that  the  Secretary  is 
able  to  perform  oversight 
responsibilities. 

Since  day-to-day  activities  of  the 
Board  cannot  be  performed  by  Board 
members,  another  duty  of  the  Board 
should  be  to  employ  such  persons  as  the 
Board  deems  necessary  and  to 
determine  the  compensation  and  define 
the  duties  of  each.  The  Board  should 
also  take  steps  to  protect  the  handling  of 
Board  funds  through  fidelity  bonds. 

The  Board  must  maintain  records  of 
its  activities  and  disbursement  of  funds, 
Accordingly,  it  should  mainUin  books 
and  records  and  prepare  and  submit  to 
the  Secretary  such  reports  from  time  to 
time  as  may  be  required  for  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  funds  entrusted  to 
the  Board. 

To  enable  the  Board  and  all  persons 
paying  assessments  to  plan  accordingly, 
the  Board  should  prepare  and  submit  to 
the  Secretary  fcr  approval  a  budget  on  a 
fiscal  year  basis  of  its  anticipated 
expenses  in  the  administration  of  the 
order,  including  probable  costs  of  all 
programs  or  projects.  The  Board  must 
delay  funding  any  project  until  adequate 
funds  have  been  collected.  However,  the 
Board  should  begin  as  soon  as 
practicable  to  develop  programs  and 
projects  and  enter  into  contracts  or 
agreements  with  national,  regional,  or 
Slate  egg  organizations  or  other 
organizations  or  other  entities,  as 
appropriate.  Such  contracts  or 


agreements  would  be  subject  to  the 
approval  of  the  Secretary,  and  would 
provide  for  the  development  and 
execution  of  programs  or  projects  of 
research,  product  development, 
advertising,  promotion,  or  education, 
and  the  payment  of  the  cost  thereof  with 
funds  collected  pursuant  to  the  order. 
The  Board  should  further  establish 
procedures  under  which  such  proposals 
may  be  submitted,  including  submission 
of  projects  together  with  budgets 
showing  estimated  costs,  and  the  right 
of  the  Secretary  or  employees  of  the 
Board  to  audit  the  records  of  the 
contracting  party.  Notwithstanding  the 
Board's  authority  to  enter  into 
contractual  arrangements  with  other 
entities,  the  Board  should  be  authorized 
to  recommend  to  the  Secretary  plans 
and  projects  developed  on  its  own 
initiative. 

To  provide  an  accounting  of  funds 
received  and  spent,  the  Board  should 
cause  its  books  to  be  audited  by  a 
certified  public  accountant  at  the  end  of 
each  fiscal  period  and  submit  a  copy  of 
each  audit  to  the  Secretary.  A  copy 
should  also  be  made  available  at  the 
principal  office  of  the  Board  for 
inspection  by  producers  and/or 
handlers.  However,  it  is  determined  that 
information  of  a  confidential  nature 
should  be  removed  from  the  report,  and 
§  994.45(h)  of  the  order  is  changed 
accordingly. 

With  the  approval  of  the  Secretary, 
the  Board  should  invest,  pending 
disbursement  pursuant  to  a  plan  or 
project,  funds  collected  through 
assessments  pursuant  to  §994.61  in 
obligations  of  the  United  Slates 
Government  or  any  a^ncy  thereof,  in 
any  interest-bearing  account  or 
certificate  of  deposit  of  a  bank  that  is  a 
member  of  the  Federal  Reserve  System, 
or  in  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States  Government;  and  should  receive 
and  evahiate.  or,  on  its  own  initiative, 
develop  and  budget  for  plans  or  projects 
to  promote  the  use  and  consumption  of 
eggs,  egg  products,  spent  fowl,  or 
products  of  spent  fowl,  as  well  as 
projects  for  egg  research  and  consumer 
education  and  to  make 
recommendations  to  the  Secretary 
regarding  such  proposals.  Section 
994.45(kj  has  been  modified  to  specify 
that  late  payment  charges  provided  in 
§  994.64  may  also  be  invested  as  well  as 
assessments. 

Testimony  at  the  hearing  indicated 
that  as  part  of  the  communication 
program  to  keep  egg  producers, 
handlers,  and  the  public  properly 
advised,  the  Board  should  make  at  least 
an  annual  report  available  of  the 
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activities  carried  out  and  provide  an 
accounting  of  funds  received  and 
expended.  This  provision  has  merit  and 
is  consistent  with  provisions  in  other 
orders.  Accordingly,  a  new  paragraph 
(m)  has  been  added  to  §  994.45. 
(c)  The  Board  should  have  the 
authority  to  determine  the  type  of 
advertising,  research,  consumer 
education,  and  promotion  activities  to 
be  undertaken  and  it  should  have  the 
responsibility  for  initiating  and 
recommending  to  the  Secretary  the 
establishment  of  any  plans  or  projects 
authorized  under  the  Act  for  eggs,  egg 
products,  spent  fowl,  or  products 
thereof.  These  provisions  appear  in 
§  994.50  and  are  supported  by  record 
evidence.  Such  plans  or  projects  could 
include,  among  others,  developing 
existing  and  new  markets  and 
expanding  markets  outside  the  United 
States  as  well  as  developing  new  uses 
for  eggs,  spent  fowl,  and  their  products. 
Since  it  is  not  possible  to  anticipate  all 
the  promotion,  research,  and  consumer 
information  activities  that  may  be 
needed,  the  authority  should  be  broad 
and  flexible  to  enable  the  Board  to  use 
the  most  efficient  and  effective  methods 
of  carrying  out  its  objectives.  The  Board 
may  develop  programs  and  projects  on 
its  own  initiative  or  contract  with  other- 
organizations  with  approval  of  the 
Secretary. 

No  advertising  or  promotion  program 
shall  use  false  or  unwarranted  claims  or 
use  unfair  or  deceptive  acts  or  practices 
regarding  competing  products.  The 
record  evidence  is  clear  that  only 
generic  promotion  and  advertising  will 
be  permitted  since  this  would  be  a 
national  program  of  benefit  to  all 
producers  and  handlers.  However,  as 
stated  previously,  cooperative 
advertising  could  be  permitted  whereby 
eggs  or  egg  products,  combine  with  a 
compatible  generic  or  brand  product 
other  than  eggs  or  egg  products  to  share 
the  advertising  message  and  cost. 

Testimony  at  the  hearing  was  that  a 
provision  should  be  included  in  the 
order  for  a  periodic  evaluation  of  the 
promotion  programs  implemented  under 
the  authority  of  the  order.  It  was  pointed 
out  that  such  evaluation  would  benefit 
the  Board  and  protect  the  interests  of 
egg  handlers  and  producers  as  well  as 
the  public.  This  recommendation  has 
merit  and,  accordingly  has  been  added 
as  paragraph  (c)  to  §  994.50  to  provide 
that  an  evaluation  shall  be  arranged  and 
funded  by  the  Board  at  least  once  every 
3  years.  Additionally,  §  994.50  has  been 
reformatted  for  consistency  with  other 
sections  of  the  order. 

The  record  evidence  supports  the 
need  for  funding  for  research  projects 
involving  diet  and  health  issues  and 


development  of  new  products  and  new 
uses.  To  assure  that  funds  would  be 
available  for  these  two  programs,  the 
order  should  set  minimum  percentages 
of  5  percent  of  assessments  collected  for 
each  program,  less  projected  expenses. 
Although  there  was  some  concern 
expressed  at  the  hearing  that  the 
minimum  percentages  would  be 
interpreted  as  maximums,  the  record 
indicates  that  there  is  strong  support  for 
funding  at  levels  above  5  percent. 
Subject  to  approval  of  the  Secretary,  the 
Board  should  have  the  discretion  to 
increase  that  amount. 

In  its  exception.  APF  contends  that 
the  proponents  wanted  to  obligate  only 
10  percent  of  assessments,  less  Board 
expenses,  to  health  issues  and  new 
products.  However,  as  stated  above, 
there  is  considerable  record  evidence 
which  deironstrates  the  need  and 
support  for  funding  these  programs  over 
and  above  the  minimum  percentages 
authorized  by  the  order  in  §  994.51  (a) 
and  (b).  Therefore,  this  exception  is 
without  basis  and  is  denied. 

The  record  evidence  includes 
considerable  information  about  State 
and  regional  promotion  programs  which 
are  funded  at  various  rates  either  on  a 
voluntary  or  mandatory  basis. 
Testimony  from  several  State  and 
regional  promotion  organizations  cited 
the  compatibility  of  these  programs  and 
those  of  the  AEB.  Because  of  the 
effectiveness  of  the  cooperative  funding 
program,  the  number  of  State  promotion 
organizations  receiving  cooperative 
funds  from  the  AEB  increased  from  17  in 
1976  to  39  five  years  later.  To  encourage 
States  and  regions  to  continue  and 
enlarge  upon  their  programs,  the  order 
should  specify  that  15  percent,  less 
expenses,  be  allocated  to  qualfied  State 
or  regional  egg  promotion,  research,  or 
consumer  education  programs.  This  15 
percent  allocation  should  be 
proportionate  to  the  amount  of 
assessments  collected  from  the  area  in 
which  the  program  operates. 

As  part  of  its  overall  exception,  APF 
contends  that  the  order  will  curtail 
existing  State  and  regional  programs 
without  providing  significant  new  funds 
for  State  and  regional  efforts.  Record 
evidence  does  not  support  this 
argument.  In  fact,  during  the  hearing, 
representatives  of  State  and  regional 
promotion  organizations  stated  that  the 
new  program  would  enhance  their 
individual  programs.  Additionally, 
nothing  in  §  994.51(c)  would  preclude 
the  Board  from  providing  funds  over  and 
above  the  15  percent  allocated.  APF 
further  contends  that  there  are  no 
accounting  requirements  in  the  order  for 
the  15  percent  of  funds  allocated  to  the 
State  and  regional  organizations,  nor 


any  requirements  for  reporting  these 
expenditures  back  to  the  Board  or  to  the 
Secretary.  The  order  provides  in  S  994.45 
regarding  the  duties  of  the  Board,  that 
the  Board  may  enter  into  contracts  or 
agreements  with  State  and  regional 
organizations.  That  section  also 
provides  for  review  and  approval  by  the 
Board  and  Secretary,  accounting  of 
funds,  and  reporting  under  any 
contractual  arrangement.  Therefore,  this 
part  of  the  exception  is  denied. 

The  record  indicates  that  brown  egg 
production  represents  a  small  segment 
of  total  national  production.  However, 
there  is  a  high  concentration  of  brown 
egg  production  in  the  New  England 
States,  and  there  is  some  brown  egg 
production  in  other  geographic  areas. 
Testimony  noted  that  brown  eggs  are 
distinguished  from  white  eggs  only  by 
shell  color.  Testimony  further  pointed 
out  that  brown  egg  producers  in  the  New 
England  States  currently  fund,  on  a 
voluntary  basis,  a  brown  egg  advertising 
program  which  has  been  effective  in 
that  area. 

While  there  is  no  evidence  in  the 
record  that  would  demonstrate  the  need 
for  a  separate  marketing  order  for 
brown  eggs,  based  upon  testimony  at 
the  hearing,  the  order  should  provide 
that  a  procedure  be  developed  to  ensure 
that  programs  for  brown  eggs  are 
included  at  a  level  equal  to  the  funding 
attributable  to  brown  egg  assessments. 
The  order  should  also  provide  that  the 
Board  may  contract  with  brown  egg 
organization{s)  for  the  purpose  of 
developing  and  conducting  programs  for 
brown  eggs.  In  so  doing,  the 
organization  would  be  required  to  meet 
the  same  contractual  terms  as  specified 
in  §  994.45(i)  With  respect  to  developing 
plans  or  projects  with  attendant 
budgets,  maintaining  records,  and 
submitting  reports.  Section  §  994.51(d) 
has  been  modified  to  clarify  the 
language  of  the  provision.  The 
recommended  decision  provided  that 
funding  for  any  such  brown  egg 
organization  should  be  based  on  the 
proportion  of  funds  received  from  brown 
egg  production  less  administrative 
expenses  and  less  the  15  percent 
allocated  to  any  State  in  the 
predominately  brown  egg  area.  Record 
evidence  supports  inclusion  of  this 
provision  in  {  994.51(d).  Further 
clarification  is  warranted,  as  pointed  out 
in  the  exception  filed  by  the  New 
England  Brown  Egg  Council  which 
states  that  a  brown  egg  advertising 
program  should  be  continued  under  the 
order  "while  also  supporting  national 
expenditures,  as  provided  in  the  order, 
for  research  and  information  on  diet  and 
health  issues,  and  research  and 
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development  of  new  egg  products."  This 
intent  is  further  supported  by  testimony. 
Therefore.  §  994.51(d)  of  the  order  has 
been  modified  to  provide  that  funding 
for  any  brown  egg  organization  should 
be  based  on  the  proportion  of  funds 
received  from  brown  egg  production  less 
expenses  and  less  funds  designated  for 
State  and  regional  programs,  research 
projects  involving  diet  and  health  issues, 
and  new  product  and  new  uses 
reasearch  and  development  programs. 

Although  there  was  some  concern 
expressed  during  the  heahixg  about 
whether  assessments  from  brown  eggs 
could  be  accounted  for  separately,  it 
was  pointed  out  that  a  computeriied 
system,  such  as  that  presently  used  by 
the  AEB  for  tracking  producers  and 
production,  could  identify  assessments 
attributable  to  brown  eggs. 

Exceptions  filed  by  the  proponents 
and  the  New  England  Brown  Egg 
Council  state  (1)  that  the  permissive 
language  in  5  994.51(d)  regarding  the 
Board's  contract  authority  should  be 
changed  to  provide  that  the  Board 
"shall"  instead  of  "may"  contract  with  a 
brown  egg  organisation,  (2)  that  further 
clarification  is  needed  in  that  section  to 
establish  that  assessments  would  be 
derived  from  handlers  in  the 
predominately  brown  egg  area,  and  (3) 
that  the  Board  should  have  the 
flexibility  to  establish  a  committee  of 
brown  egg  producers  and  handlers  to 
develop  programs  for  brown  eggs  in  the 
absence  of  a  bona  fide  brown  egg 
organization. 

With  respect  to  point  (1).  it  has  been 
estabhshed  that  there  was  no 
demonstrated  need  for  a  separate 
marketing  order  for  brown  eggs  but 
because  of  the  record  evidence 
supporting  the  need  for  specialized 
advertising  programs  for  brown  eggs,  it 
is  reasonable  that  the  Board  should  be 
required  to  contract  with  any  existing 
organization  which  represents  a  vast 
majority  of  brown  egg  producers  and 
has  an  ongoing  advertising  program  for 
brown  eggs.  Therefore,  (his  suggestion  is 
accepted.  The  additional  iang\tage 
recommended  in  point  (2)  is  reasonable 
to  further  clarify  that  any  promotion 
effort  targeted  for  brown  eggs  would  be 
conducted  only  in  that  area  of  the 
country  where  brown  eggs  are  a  major 
commodity  in  the  market.  With  respect 
to  point  (3).  the  suggested  language  in 
§  994.51(dj  presented  by  the  New 
England  Brown  £^  Council  is  accepted 
with  a  minor  modification  to  clarify  that 
any  committee  appointed  from  Board 
membership  would  assist  the  Board  in 
the  development  of  programs  especially 
for  brown  eggs.  Section  995.51(d)  is 


additionally  modified  as  discussed 
under  points  (IJ  and  (2)  above. 

In  its  exception,  APF  argued  that 
§  994.51(d)  %vould  allow  one  segment  of 
the  industry,  brown  egg  producers,  to 
benefit  not  only  from  generic  egg 
advertising  paid  for  by  all  producers,  but 
also  to  receive  special  benefits  from 
funds  directed  specifically  for  brown  egg 
promotion.  APF  contends  that  this 
would  defeat  the  goal  of  equal 
treatment.  However,  as  stated 
previously,  record  evidence  supports  the 
need  for  specialized  advertising 
programs  for  brown  eggs  in  the 
predominately  brown  egg  areas.  APF 
further  contends  that  a  matter  of 
fairness  and  consistency,  those  who 
engage  in  brand  name  advertising  of 
eggs  and  egg  products  should  be 
allowed  to  receive  funds  to  reimburse 
those  promotion  efforts.  However,  the 
proposed  order  authorizes  generic 
advertising  only,  except  when  the  Board 
or  State  or  regional  promotion 
organization  engages  in  cooperative 
advertising  with  a  brand  or  trade  name 
organization  promoting  a  product  other 
than  eggs,  spent  fowl  or  their  products. 
For  the  reasons  stated  above.  APFs 
exception  is  denied. 

As  stated  earlier,  evidence  indicates 
that  there  are  many  Slate  and  regional 
organizations  which  presently  conduct 
egg  promotion,  research,  or  consumer 
education  programs.  To  be  eligible  to 
receive  funds  under  §  994.51(c)  of  the 
order,  any  such  State  or  regional 
organization  must  apply  for  certification 
and  must  meet  certain  requirements  as 
specified  in  the  order.  The  Secretary 
then  should  determine  eligibility  under 
the  order.  There  should  be  a  provision 
included  in  the  order  that  cooperative 
promotion  and  research  activities  may 
be  conducted  with  other  products  even 
though  such  products  may  utilize  a 
brand  or  trade  name  other  than  eggs, 
spent  fowl  or  their  products.  Such 
coo]}erative  advertising  could  include 
bakers,  other  users  of  eggs,  and  a 
variety  of  products  and  companies. 
However,  cooperative  advertising  would 
be  restricted  as  explained  earlier  and  as 
clarified  in  {  994.53. 

(d)  The  Board  should  be  authorized  to 
incur  such  expenses  for  research, 
promotion,  advertising  and  consumer 
education  and  such  other  expenses  for 
the  administration,  maintenance,  and 
functioning  of  the  Board  as  are  approwed 
by  the  Secretary.  After  the  first  year  of 
operation,  the  Board  must  limit  its 
expenses  to  the  amounts  received  from 
assessments  or  in  the  reserve  as 
provided  in  §  994.62. 

The  funds  to  cover  the  expenses  of  the 
Board  should  be  obtained  through 


assessments  collected  from  handlers 
first  handhng  eggs  under  regulations 
issued  by  the  Board  and  approved  by 
the  Secretary.  As  noted  in  the  record 
and  briefs,  there  was  some  concern  that 
handlers  would  be  required  to  pay  the 
assessment  rather  than  producers,  as  is 
the  case  with  several  research  and 
promotion  programs  on  other 
commodities  authorized  by  separate 
legislation.  The  Act  permits  regulation 
of  handlers  only  and  prohibits 
regulation  of  producers.  Therefore, 
handlers,  as  the  regulated  entities, 
■would  be  required  to  pay  the 
assessment. 

The  order  should  provide  for  an  initial 
assessment  rate  of  one-half  cent  per 
dozen  eggs  marketed.  Record  evidence 
indicates  that  a  one-half  cent 
assessment  would  generate 
approximately  $24  million  which  would 
provide  the  industry  with  sufficient 
funds  to  initiate  meaningful  research 
and  promotion  programs  beneficial  to 
the  egg  industry  and  the  public. 

The  APFs  exception  contends  that  the 
order  states  that  the  estimated  $24 
million  which  ivould  be  raised  from  the 
initial  one-half  cent  per  dozen 
assessment  rate  during  the  first  year 
after  the  implementation  of  the  order 
would  provide  sufficient  funds  for 
research  and  promotion  programs. 
However,  the  $24  million  figure  is  an 
approximation  based  on  an  estimate  of 
annual  egg  production  and  an 
assessment  rate  of  one-half  cent  per 
dozen.  The  intent  of  the  order  is  not  to 
establish  a  limit  of  $24  million  per  year 
as  the  amount  of  money  which  the 
board  would  be  allowed  to  collect  in 
assessments.  Rather,  the  estimated  $24 
million  would  provide  sufficient  funding 
for  the  board  to  initiate  meaningful  and 
effective  programs.  However,  the  order 
authorizes  increases  in  the  assessment 
rate  as  set  forth  in  §  994.61(b).  After  the 
first  year,  the  Board  would  be  allowed 
to  increase  the  assessment  rate  by  up  to 
one-fourth  cent  per  dozen  eggs  annually, 
but  in  no  event  to  increase  the 
assessment  rate  above  a  1-cent 
maximum.  Therefore,  the  initial 
assessment  rate  provides  funding  to 
initiate  research  and  promotion  and 
educational  programs  while  the 
provision  for  increases  in  the 
assessment  rate  provides  for  additional 
funding  for  any  new  or  existing 
programs.  Since  the  intent  of  the  order  is 
not  to  limit  the  collection  of  assessments 
by  the  board  to  $24  million  per  year,  the 
APFs  exception  in  this  regard  is  denied. 
The  restriction  on  the  assessment  rate 
as  set  forth  in  the  proposed  order  is 
necessary  so  handlers  would  know  the 
maximum  assessment  which  can  be 


■  nqqf 
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levied  upon  them.  This  restriction  still 
should  provide  a  sufncient  level  of 
assessments  to  finance  national 
programs  of  research,  promotion  and 
consumer  information.  The  Board  should 
also  have  the  flexibility  to  lower  the  rate 
at  any  time  as  well.  Approval  of  the 
Secretary  should  be  required  for  any 
increases  or  decreases  in  the 
assessment  rate. 

A  written  exception  filed  by  Cargill, 
Inc.  contends  that  the  initial  assessment 
rate  of  one-half  cent  per  dozen  called  for 
by  the  order  is  too  high.  The  exception 
also  questions  the  efficacy  of  egg 
advertising  in  providing  increased 
benefits  to  egg  producers. 

The  record  evidence  shows  that  there 
is  a  need  for  the  initial  assessment  rate 
of  one-half  cent  per  dozen  eggs  set  forth 
in  this  decision.  It  has  been  determined 
that  this  rate  would  generate  the  funds 
necessary  to  initiate  effective  research 
and  promotion  programs  beneficial  to 
the  egg  industry  and  the  public. 

The  exception  contends  that  since  the 
assessments  provided  for  in  the  national 
beef  and  pork  research  and  promotion 
programs  (7  U.S.C.  2901  et  seq.:  and  7 
U.S.C.  4801  et  seq..  respectively) 
represent  a  smaller  percentage  of 
producer  revenue  in  these  sectors  than 
does  the  assessment  provided  for  in  the 
proposed  egg  marketing  order,  the 
assessment  on  eggs  is 
disproportionately  large.  However,  the 
size  of  the  industry  is  not  the  only  factor 
which  was  considered  in  determining 
the  amount  of  the  assessment  rate  for 
eggs.  The  appropriateness  of  the 
assessment  rate  is  based  not  only  on  the 
size  of  the  egg  industry,  but  also  on  its 
needs.  There  is  no  testimony  or  record 
evidence  which  addresses  the  needs  of 
the  pork  and  beef  industries  with 
respect  to  the  appropriateness  of  their 
assessment  rates.  Therefore,  it  is  not 
possible  to  compare  them  with  the 
needs  of  the  egg  industry  nor  to  evaluate 
the  beef  and  pork  assessment  rates 
relative  to  the  assessment  rate  on  eggs. 
The  proponents  did  establish  for  the 
record  a  need  for  assessments  at  the 
level  specified  in  the  order  to  conduct  an 
adequate  program  for  eggs. 

Cargill  also  contends  that  the  result  of 
the  proposed  order  would  be  an 
"advertising  war"  between  eggs  and 
other  commodities.  However,  record 
evidence  does  not  support  this 
contention.  Although  national 
advertising  is  an  integral  part  of  the 
proposed  order,  expenditures  for  other 
authorized  programs,  including 
reasonable  administrative  expenses, 
would  constitute  approximately  one- 
third  or  more  of  total  assessments 
collected.  For  example,  a  minimum  of 
five  percent  of  total  assessments  would 


be  allocated  each  to  health  and  nutrition 
projects  and  to  development  of  new 
products  made  with  eggs  and  new  uses 
for  eggs.  In  addition,  the  order  also 
authorizes  the  allocation  of  15  percent  of 
assessments  collected  to  qualified  State 
or  regional  egg  promotion  organizations. 
Unspecified  amounts  also  would  be 
allocated  to  other  authorized  programs 
under  the  order.  Therefore,  it  is 
anticipated  that  a  significant  portion  of 
the  total  monies  collected  in 
assessments  would  be  used  for  program 
expenset  other  than  national 
advertiskig.  In  view  of  the  record 
evidence  supporting  the  need  for  the 
assessment  rate,  the  exception  by 
Cargill,  Inc.,  is  denied. 

It  has  been  determined  that  the 
provision  for  possible  one-fourth  cent 
per  dozen  increases  in  the  assessment 
rate  should  be  authorized,  but  only  if 
approved  by  the  Secretary.  This 
approval  would  be  contingent  upon 
results  of  appropriate  rulemaking 
procedures.  In  addition,  such  factors  as 
actual  progress  or  lack  thereof  of  the 
programs  being  funded,  the  demand  for 
eggs,  and  any  other  areas  resulting  from 
the  programs  implemented  by  the  Board 
may  be  taken  into  consideration  by  the 
Secretary  during  the  approval  process. 
In  order, to  clarify  this  process,  §  994.61 
is  amended  by  adding  a  comma  at  the 
end  of  a  paragraph  (b)  followed  by:  "and 
Provided  Further,  That  any  increase  or 
decrease  in  the  assessment  rate  shall  be 
accomplished  by  rulemaking  procedure 
after  appropriate  analyses  as  directed 
by  the  Secretary. 

The  proponents  excepted  to  the 
language  in  §  994.61(b)  which  provided 
in  part,  that  ".  .  .  the  Board,  with  the 
approval  of  the  Secretary,  may  increase 
or  decrease  the  level  of  assessments 
collecteid.  .  .  ."  Proponents  argue  that 
this  language  could  be  interpreted  as 
authoriiing  the  Board,  with  the  approval 
of  the  Secretary,  to  establish  the  level  of 
total  assessements  collected  instead  of 
the  assessment  level  on  each  dozen  eggs 
marketed.  They  therefore  propose  that 
I  994.61(b)  be  modified  by  deleting  the 
"s"  from  the  word  "assessments"  where 
it  appears  and  by  deleting  the  word 
"collected."  This  exception  has  merit  in 
that  it  clarifies  the  intent  and  is 
supported  by  the  record.  It  is  therefore 
granted.  Section  994.61(b)  is  amended 
accordingly. 

The  order  should  prohibit  the  use  of 
funds  fbr  political  activity  or  for  the 
purpose  of  influencing  governmental 
policy  or  action.  The  only  exception 
should  be  that  funds  collected  under  the 
order  may  be  used  in  recommending 
amendments  to  such  order. 

The  Board  should  be  allowed  to 
authorize  other  organizations  or 


agencies  to  collect  assessments  on  its 
behalf  as  approved  by  the  Secretary, 

The  Board  should  have  the  authority 
to  establish  a  special  reserve  at  the  end 
of  a  fiscal  period,  not  to  exceed  the  limit 
set  by  the  Board  and  approved  by  the 
Secretary.  Funds  in  the  reserve  may  be 
used  during  subsequent  fiscal  periods. 
Further,  the  Board  should  have  authority 
to  suspend  the  collection  of  assessments 
when  the  reserve  exceeds  the  ,■ 

established  limit. 

The  order  should  provide  that  in  the 
event  of  termination,  any  monies 
collected  and  not  spent  would  be 
distributed  as  the  Secretary  directs, 
provided  that  to  the  extent  practicable, 
such  funds  would  be  returned  pro  rata 
to  the  persons  who  contributed. 

The  order  should  provide  that  late 
payment  charges  should  be  imposed  on   I 
handlers  who  fail  to  pay  assessments 
due  to  the  Board  by  the  due  date,  to  be 
established  by  the  Board.  In  addition, 
any  outstanding  amounts  due  plus  late 
payment  charges  not  paid  should  be 
subject  to  an  interest  charge.  Any  late 
payment  and  interest  charges  should  be 
prescribed  by  the  Board  and  approved 
by  the  Secretary  before  they  are  put  into 
effect. 

Record  evidence  indicates  that  any 
organization  representing  producers 
and/or  handlers  may  apply  for 
certification  by  the  Secretary  to 
participate  in  nominating  the  18 
producer  and  handler  members  to  the 
Board  to  represent  the  geographic  area 
of  the  organization.  To  be  eligible,  such 
an  organization  should  be  required  to 
submit  a  request  for  certification  which 
includes  the  geographic  territory 
covered  by  its  active  members;  the 
nature  and  size  of  its  active 
membership,  proportion  of  members 
who  are  commercial  egg  producers  and/ 
or  handlers,  egg  production  by  State  of 
its  members  and  volume  produced  and/ 
or  handled  by  its  members  in  such  State; 
the  extent  to  which  the  membership  is 
represented  m  setting  policies;  evidence 
of  the  organization's  stability  and 
permanency;  sources  of  its  operating 
funds;  functions  of  the  organization;  and, 
a  statement  of  the  organization's  ability 
and  willingness  to  further  the  aims  and 
objectives  of  the  order.  The  principal 
consideration  for  eligibility  should  be 
whether  any  organization's  members 
represent  a  substantial  number  of 
producers  and/or  handlers  who  produce 
and/or  handle  a  substantial  volume  of 
the  area's  commercial  eggs  to 
reasonably  warrant  its  participation  in 
the  nomination  process.  The  Secretary's 
decision  is  final  for  certification  of 
organizations. 
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(e)  The  Board  should  have  authority, 
with  the  approval  of  the  Secretary,  to 
require  that  all  handlers,  including  egg- 
type  hatchery  operators  and  started 
pullet  dealers,  submit  to  the  Board  such 
reports  and  information  as  it  may  need 
to  perform  its  functions  and  fulfill  its 
responsibilities  under  the  order.  The 
record  evidence  is  that  in  the  normal 
course  of  business,  handlers  have  the 
necessary  information  in  their 
possession  and,  based  on  the 
requirements  of  the  existing  order,  the 
proposed  order's  requirement  that  they 
furnish  such  information  to  the  Board  in 
the  form  of  reports  should  not  constitute 
an  undue  burden. 

In  order  for  the  Board  to  effectively 
investigate  and  verify  compliance  with 
the  order,  each  handler  should  be 
required  to  maintain  for  each  fiscal 
period  complete  records  with  respect  to 
eggs  handled  and  eggs  disposed  of  as 
will  substantiate  any  reports  required. 
Such  records  should  be  retained  for  not 
less  than  2  years  after  the  end  of  the 
fiscal  period  in  which  the  transaction 
occurred,  so  that,  if  needed  in 
connection  with  enforcement,  the 
requisite  records  will  be  available  for 
that  purpose.  For  the  purpose  of 
assuring  compliance  with  the 
recordkeeping  requirements  and 
verifying  reports  filed  by  handlers,  the 
Secretary  and  the  Board  through  their 
duly  authorized  agents  and  employees, 
should  have  access  to  and  authority  to 
examine  such  records.  This  section  has 
been  modified  to  reflect  that  the 
Secretary  and  the  Board  have  access  to 
records  not  only  through  their 
employees  but  also  through  their  agents. 

All  reports  and  records  submitted  by 
handlers  would  be  required  to  be  kept 
confidential  and  the  contents  disclosed 
to  no  person  other  than  employees  of  the 
Secretary  and  the  Board.  Only  such 
information  so  furnished  or  acquired  as 
the  Secretary  deems  relevant  should  be 
disclosed  by  them,  and  then  only  in  a 
suit  or  administrative  hearing  brought  at 
the  direction  or  upon  the  request  of  the 
Secretary.  However,  information  may  be 
compiled  and  released  on  a  composite 
basis  and  such  release  of  information 
should  disclose  neither  the  identity  of 
the  person  furnishing  the  information 
nor  such  person's  individual  operations. 
This  is  necessary  to  prevent  disclosure 
of  information  that  may  affect  the  trade 
or  financial  position  of  business 
operations  of  individual  handlers. 

(f)  The  provisions  of  §  994.76  through 
§  994.83  of  the  order  are  common  to 
marketing  agreements  and  orders  now 
operating.  The  provision  in  §  994.84 
regarding  patents  and  copyrights  is 
generally  included  in  research  and 


promotion  program  orders.  All  such 
provisions  are  incidental  to  and  not 
inconsistent  with  the  Act  and  are 
necessary  to  effectuate  the  other 
provisions  of  the  recommended 
marketing  order  and  marketing 
agreement  and  to  effectuate  the 
declared  policy  of  the  Act.  The  record 
evidence  supports  inclusion  of  each 
such  provision  as  proposed  in  the  Notice 
of  Hearing.  Those  provisions  which  are 
applicable  to  both  the  marketing 
agreement  and  the  marketing  order, 
identified  by  section  number  and 
heading  are  as  follows:  §  994.76  Right  of 
the  Secretary;  §  994.77  Duration  of 
immunities;  §994.78  Derogation;  §994.79 
Separability;  §  994.80  Amendments; 
§  994.81  Termination  or  suspension; 
§  994.82  Proceedings  after  termination; 
and  §  994.83  Effect  of  termination  or 
amendment.  Those  provisions 
applicable  to  the  marketing  agreement 
only  are:  §  994.85  Counterparts;  §  994.86 
Additional  parties;  and  §  994.87  order 
with  marketing  agreement. 

The  order  should  require  periodic 
continuance  referenda  to  reassess  the 
level  of  producer  support  for  the  order. 
Such  a  provision  was  proposed  by  the 
Agricultural  Marketing  Service  in  the 
Notice  of  Hearing,  which  provided  that 
the  Board  should  recommend  to  the 
Secretary  that  a  referendum  be 
conducted  within  every  5-year  period 
beginning  on  the  effective  date  of  the 
order.  If.  as  a  result  of  any  referenda, 
the  requisite  number  of  producers  did 
not  favor  continuation  of  the  order,  the 
Secretary  would  not  be  required  to 
terminate  the  order.  The  referendum 
results  would,  however,  provide  the 
Secretary  with  a  source  of  information, 
among  others,  to  determine  whether  the 
order  tends  to  effectuate  the  declared 
policy  of  the  Act,  as  stated  in 
§  994.81(a).  Subsection  {b)(l)  of  §  994.81 
provides  that  the  Secretary  would 
terminate  the  order  if  a  majority  of  all 
producers  favored  such  termination 
provided  that  the  majority  had  produced 
more  than  50  percent  of  the  total  volume 
of  such  eggs  for  market.  The  criteria  for 
termination  is  identical  to  that 
contained  in  the  Act. 

A  question  was  raised  during  the 
hearing  regarding  the  voting  percentages 
to  be  used  in  the  continuance  referenda. 
Section  994.81(b)(2)  does  not  specify  the 
percentage  necessary  for  a  favorable 
vote  by  producers  inasmuch  as  the 
action  would  not  be  the  sole 
determinant  of  whether  the  order  should 
be  terminated.  However,  the  results  of 
such  referenda  should  be  based  on  a 
certain  percentage  of  producers 
participating.  Such  requirements  should 
be  the  same  percentages  set  forth  in 


section  8(c)(8)  of  the  Act  with  respect  to 
producer  approval  of  the  issuance  of  an 
order.  Thus,  the  Secretary  would 
consider  termination  of  the  order  if  less 
than  two-thirds  of  the  producers  voting 
in  the  referendum  and  producers  of  less 
than  two-thirds  of  the  volume  of 
production  represented  in  the 
referendum  favor  continuance.  This  is 
an  appropriate  basis  for  ascertaining 
whether  egg  producers  favor 
continuation  of  the  program. 

However,  in  evaluating  the  merits  of 
continuance  versus  termination,  the 
Secretary  should  not  only  consider  the 
results  of  the  continuance  referendum 
but  also  should  consider  all  other 
relevant  information  concerning  the 
operation  of  the  order  and  the  relative 
benefits  and  disadvantages  to 
producers,  handlers,  and  consumers  in 
order  to  determine  whether  continued 
operation  of  the  order  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 
In  this  regard,  in  the  event  of  an  adverse 
vote  by  producers  in  a  continuance 
referendum,  the  Secretary  may  solicit 
input  from  the  public  through  meetings, 
press  releases,  or  any  other  means.  In 
any  event,  section  8c(16)(B)  of  the  Act 
requires  the  Secretary  to  terminate  the 
order  whenever  the  Secretary  finds  that 
a  majority  of  all  producers  favor 
termination,  and  such  majority  produced 
more  than  50  percent  of  the  commodity 
for  market. 

The  exception  filed  by  APF  requests 
that  the  order  be  subjected  to  a  review 
vote  by  those  who  pay  for  the  program 
at  least  biannually  (which  it  is  assumed 
means  every  2  years  rather  than  twice 
yearly).  The  exception  contends  that  5 
years  is  too  long  to  wait  for  a  review 
vote  to  determine  whether  continuance 
of  the  order  is  favored  by  producers.  As 
8  matter  of  clarification,  those  who  pay 
for  the  program,  or  handlers,  are  not 
authorized  by  the  Act  to  vote  in  any 
referendum  unless  they  are  also 
producers.  With  respect  to  the  objection 
to  the  5-year  timeframe  provided  for  in 
the  order,  it  can  be  stated  that  a  2-year 
period  would  not  allow  sufficient  time 
for  evaluation  of  the  research  and 
promotion  programs  by  producers  to  the 
extent  warranted  for  an  informed  vote. 
In  addition,  the  Secretary  could 
constantly  be  engaged  in  conducting 
continuance  referenda.  This  would  be 
costly  and  unnecessary.  Further,  in  the 
event  there  is  a  demonstrated  reason, 
including  a  significant  number  of 
petitioners,  the  Secretary  can  hold  a 
referendum  at  any  time,  as  specified  in 
the  order.  Therefore,  the  request  for  a 
change  in  the  time  period  for 
continuance  referenda  is  denied. 
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As  referenced  above,  section  8(cWa)  of 
the  Act  sets  forth  the  voting 
requirements  necessary  for  isstjanoe  of 
an  order  wherein  approval  i« 
determined  by  at  least  two-thirds  of  ibe 
producers  voting  in  a  referendum  by 
number  or  volume.  In  its  exception.  AW 
contends  that  the  ordef  should  not  go 
into  effect  unless  two-thirds  of  the 
producers  voting  in  the  referendum  and 
two-thirds  of  the  total  volume  of  eggs 
produced  favor  the  order.  Since  the 
voting  requirements  are  statutory,  the 
exception  must  be  denied. 

Ruling  on  Briefs  of  Interested  Parties 

At  the  conclusion  of  the  hearing  the 
Administrative  Law  )«dge  fixed  June  9. 
1986.  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs  based  upon  the  evidence  received 
at  the  hearing. 

Of  the  .'JO  briefs  filed.  9  were  in  favor 
of  the  research  and  promotion  provision 
of  the  proposed  order  and  11  were 
opposed.  Those  favoring  the  proposal 
including  the  proponents,  individual 
producers  and  handlers,  a  State 
Department  of  Agriculture,  the 
American  Farm  Bureau  Federation,  and 
a  State  Farm  Bureau  Federatioa  focused 
on  the  need  for  adequate  funds  for  such 
a  program  to  increase  per  capita  use  of 
eggs,  citing  that  the  egg  iiadustry  could 
not  compete  for  consumer  dollars  at  the 
present  time.  Further,  it  was  pointed  out 
by  a  State  Farm  Bureau  Federation  and 
others  that  a  well-funded  generic 
advertising  program  had  increased  sales 
for  some  commodities  and  that  it  is 
likely  that  egg  sales  would  increase 
under  such  a  program.  The  brief  Filed  by 
the  proponents  stated  that 
approximately  $24  million  would  be 
raised  annually  with  a  one-half  cent 
assessment  which  would  provide  the 
egg  industry  an  opportunity  to  fund  not 
only  promotion  and  advertising,  bnl 
several  other  programs.  In  addition, 
funds  would  be  available  to  respond  to 
the  growing  need  for  expansion  of  new 
markets  and  development  of  new 
products  using  eggs,  spent  fowl  and  their 
products.  Other  points  included  the 
value  of  strengthening  grass  roots 
support  through  appropriate  ftmding 
allowances  for  existing  State  and 
regional  promotion  programs. 

Briefs  filed  in  opposition  included 
several  food  manufacturers,  producer 
trade  associations,  a  State  Departnwfrt 
of  Agriculture,  a  public  iatereit  «r3up, 
and  food  retailer/whoiesaier 
associations.  Several  briefs  opposed  the 
proposal  in  general  Others  focosed  cm 
the  proponents'  failure  to  establish  a 
need  for  such  a  prod^ram  or  to  fustify  a 
Hi  ion  wide  ^rtjgram  ooveriag  all  types 


of  eggs-  it  was  further  pointed  out  that 
there  is  evidence  that  voli*nitary, 
individaal  promotions  are  most  effective 
and  thait  regional  promotion  efforts  ha\»e 
been  successful.  Specific  points  made  by 
food  manufacturing  orgatHzations, 
opined  that  the  burden  of  the  proposed 
assessment  would  fall 
disproportionately  on  buyers  of  breaker 
eggs  and  that  manufacturers  of  egg 
products  already  bear  the  costs  of 
developing  and  promoting  their  own 
products  containing  eggs. 

In  addition  to  briefs  filed,  comments 
from  approximately  70  individuals, 
many  of  whom  were  producers  and 
handlers,  were  received  and  considered. 
Most  d  the  comments  eirtier  supported 
or  opposed  the  proposed  order  in 
general,  without  specifically  referencing 
the  research  and  promotion  provision 
contained  in  the  Notice  of  Hearing. 

These  briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth 
herein.  In  addition  to  the  issues  already 
discussed,  it  was  argued  that  the 
proposed  marketing  order  would  violate 
the  Act  in  section  608c  (1)  and  (10)  and 
section  608c  (6)(I)  of  the  Act  because 
there  is  no  legal  basis  for  a  research  aad 
promotion  program  that  is  not  related  to 
a  marketing  order  with  regulatory 
features,  such  as  grades,  sizes,  and 
quality.  Therefore,  it  was  asserted  that 
reseanch  and  promotion  cannot  stand 
alone.  It  was  also  asserted  that 
Department  policy  prohibited  inclusion 
of  research  and  development  projects 
and  marketing  promotion  in  marketing 
orders  unless  such  orders  also  contained 
regulatory  provisions. 

With  respect  to  these  arguments,  it 
should  be  noted  that  the  laoguetge  of 
tectian  9c{6)  provides  that  orders  shall 
contain  one  or  more  of  the  terms  and 
conditions  as  enumerated  ia  paragraphs 
(A)  tljrottgh  (]].  Paragraph  {I)  refers 
specifically  to  research  and  prooiotioa. 
indyding  paid  advertising  and. 
thenefore,  would  be  consi<lered  as  one 
term  standing  alooe.  Fiirtber.  there  is  no 
indication  of  congressional  intent  to 
proWbit  orders  <leaUng  excktsiwely  with 
teaeatvyh  and  promotion.  In  addititm.  the 
preaent  policy  of  the  Oepartmeot  does 
not  preclude  the  establiahntest  of  orders 
dealif^  with  research  aod  pro— otion 
progoams. 

In  its  exception  Kraft,  Inc  reiterated 
and  expanded  upon  its  arguaenls  with 
respect  to  the  legality  of  adopdng  a 
marketing  order  which  is  devoted  soJdy 
to  research  and  promotion.  For  the 
reasons  started  above,  the  exception 
with  respect  to  this  issue  is  denied. 


Several  recommendations  and 
suggestions  made  diwing  the  hearing 
were  adopted  and  the  provisions  of  the 
order  have  been  revised  from  the 
proposed  order  which  accompanied  the 
Notice  of  Hearing.  To  the  extent  that  the 
suggested  findings  and  conclusions  filed 
by  interested  parties  are  inconstslent 
with  the  findings  and  conclusions  as  set 
forth  herein,  the  request  to  make  such 
findings  or  teach  such  conclusions  are 
denied  for  the  reasons  previously  ci*ed 
in  this  decision. 

Ruling  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  recommended  decision 
were  carefully  and  fully  considered  in 
conjunction  with  the  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  hereby  denied  for  the 
reasons  previously  stated  in  this 
decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documaits  entitled, 
respectiveiy.  Egg  Marketing  Agreement 
and  Egg  Marketing  Order.  These 
documents  have  been  decided  upon  as 
the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  findings  and 
conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  annexed  marketing 
agreement  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  proposed 
order  as  hereby,  annexed  and  published 
with  this  decision. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  witfi  the 
procednre  for  the  conduct  of  referenda 
(7  CPU  90t.700  el  seq.).  to  determine 
whether  the  issuance  of  the  annexed  E^g 
the  tenas  of  the  order,  who.  during  the 
representative  period  were  engaged  in 
the  prodaction  of  ooromercial  eggs  and 
own  UUnO  or  more  laying  hens.  The 
represei^tive  period  for  the  condtact  of 
soldi  refeneodum  is  hereby  determined 
to  be  Etecember  1, 1986  Arough  February 
28, 1987. 

The  agents  of  the  Secretary  to  conduct 
soch  mJtatndwBa  are  hereby  designated 
to  be  Janicje  L.  Lockard.  Michael 
Ne»vborg,  and  V»hn  W.  Brock  house,  fr.. 
Poultry  Divisioa,  Agriculf\iral  Marketing 
Service,  US.  Departa»ent  of  Agrionltwre. 
Washit^toK,  OC  ZOZSO.  The  re(eretid«m 
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shall  be  conducted  between  May  25  and 
June  19. 1987. 

List  of  Subjects  in  7  CFR  Part  994 

Marketing  agreement  and  order  Eggs. 

Signed  at  Washington,  DC,  on  April  1, 1987. 
Kenneth  A.  Gilles, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

Egg  Marketing  Order ' 

Findings  and  Determinations  Upon  the 
Basis  of  the  Hearing  Record 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  held  January-March 
1986  upon  a  proposed  marketing 
agreement  and  order  on  eggs,  egg 
products,  spent  fowl,  and  products  of 
spent  fowl. 

Upon  the  basis  of  the  record  it  is 
found  that: 

General  Findings 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing,  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  of  eggs  and 
derivatives  of  egg  production  produced 
in  the  48  contiguous  United  States  is  in 
the  current  of  interstate  or  foreign 
commerce  or  directly  burdens,  obstructs, 
or  affects  such  commerce. 

(2)  The  proposed  marketing  agreement 
and  order  is  limited  in  its  application  to 
the  smallest  regional  production  area 
which  is  practicable  and  consistent  with 
carrying  out  the  declared  policy  of  the 
Act.  and  the  issuance  of  several  orders 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(3)  The  proposed  marketing  agreement 
and  order  regulates  handlers  in  the  same 
manner  as  and  is  applicable  only  to 
persons  in  the  respective  classes  of 
commercial  activity  specified  in  the 
proposed  marketing  agreement  and 
order  upon  which  a  hearing  has  been 
held: 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  eggs  and 
spent  fowl  in  the  production  area  which 
make  necessary  different  terms  and 
provisions  applicable  to  diff^erent  parts 
of  such  area;  and 

(5)  The  proposed  marketing  agreement 
and  order  and  all  the  terms  and 
conditions  thereof,  as  hereinafter  set 


forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Order  Relative  to  Establishment  of 
Research  and  Promotion  Programs 

It  is  therefore  ordered,  That  on  and 
after  the  effective  date  hereof,  the 
programs  and  projects  authorized  by  the 
order  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  thereof,  as  follows: 

Except  for  the  previously  noted 
modifications,  the  provisions  of  the 
proposed  marketing  agreement  and 
order  contained  in  the  recommended 
decision  issued  by  the  Deputy 
Administrator  on  October  20, 1986,  and 
published  in  the  Federal  Register  on 
October  24, 1986  (51  FR  37822)  shall  be 
and  are  the  terms  and  provisions  of  this 
order,  and  are  set  forth  in  full  herein. 
Those  sections  identified  with  an 
asterisk  (*)  apply  only  to  the  proposed 
marketing  agreement  and  not  to  the 
proposed  marketing  order. 

PART  994— EGGS 


Subpart— Egg  Marketing  Order 

Definitions 

Sec 

994.1 

Secretary. 

994.2 

Act. 

994.3 

Egg  Marketing  Board. 

994.4 

Fiscal  period. 

994.5 

Person. 

994.6 

Producer. 

994.7 

Handle. 

994.8 

Handler. 

994.9 

Hatching  eggs. 

994.10 

Hen  or  laying  hen. 

994.11 

Commercial  eggs  or  eggs 

994.12 

Egg  product. 

994.13 

Spent  fowl. 

994.14 

Products  of  spent  fowl. 

994.15 

United  States. 

994.16 

Marketing. 

994.17 

Promotion. 

994.18 

Research. 

994.19 

Consumer  education. 

994.20 

Eligible  organization. 

'  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  {  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  hove  been  met. 


Egg  Marketing  Board 

994.35  Establishment  and  membership. 

994.36  Term  of  office. 

994.37  Nominations. 

994.38  Nominee's  agreement  to  serve. 

994.39  Procedure. 

994.40  Vacancies. 

994.41  Alternate  members. 

994.42  Personal  liability. 

994.43  Expenses  and  compensation. 

994.44  Powers. 

094.45  Duties. 

Research  and  Promotion 

994.50  Advertising,  research,  consumer 
education,  and  promotion  program. 

994.51  Allocation  of  expenditures  for 
research  and  promotion. 

994.52  Qualified  State  or  regional  egg 
promotion,  research,  or  consumer 
education  programs. 


994.53    Cooperative  advertising,  research, 
promotion,  and  consumer  education. 

Expenses  and  Assessments 

994.60  Expenses. 

994.61  Assessments. 

994.62  Excess  funds. 

994.63  Accounting  of  funds  upon 
termination  of  Order. 

994.64  Late  payment  charges. 

Certification  of  Organizations 
994.70    Certification  of  organizations. 
Miscellaneous  provisions 

994.75  Reports  and  records. 

994.76  Right  of  the  Secretary. 

994.77  Duration  of  immunities. 

994.78  Derogation. 

994.79  Separability. 

994.80  Amendments. 

994.81  Termination  or  suspension. 

994.82  Proceedings  after  termination. 

994.83  Effect  of  termination  or  amendment. 

094.84  Patents,  copyrights,  trademarks, 
inventions,  and  publications. 

994.85  Counterparts. 

994.86  Additional  parties. 

994.87  Order  with  marketing  agreement. 

Authority:  Sees.  1-9,  48  Stat.  31,  as 
amended  (7  U.S.C.  601  et  seq.) 

Subpart— Egg  Marketing  Order 

Definitions 

§  994.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  of  Agriculture  who  has  been 
delegated  or  who  may  hereafter  be 
delegated  the  authority  to  act  for  the 
Secretary. 

§994.2    Act 

"Act"  means  Public  Act  No.  10.  73d 
Congress  (May  11, 1933),  as  amended 
and  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (Sees.  1-9,  48  Stat. 
31,  as  amended,  7  U.S.C.  601  et  seq.]. 

S  994.3    Egg  Marketing  Board. 

"Egg  Marketing  Board"  or  "Board" 
means  the  administrative  body 
established  pursuant  to  this  subpart. 

§994.4    Fiscal  period. 

"Fiscal  period"  means  the  calendar 
year  or  such  other  12-month  period  that 
may  be  recommended  by  the  Board  and 
approved  by  the  Secretary. 

§  994.5    Person. 

"Person"  means  any  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§  994.6    Producer. 

'Producer '  means  any  person  who  is 
engaged  in  the  production  of  commercial 
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eggs  and  owns  10,000  or  more  laying 
hens. 

§  994.7    Handle. 

"Handle"  means  to  grade,  carton, 
process,  purchase,  or  in  any  Aaanner 
place  eggs  or  cause  eggs  to  be  placed  « 
the  current  of  conwaerce  (except  as  a 
common  carrier  of  eggs  owned  by 
another).  Such  term  shall  not  include  the 
washing,  packing  of  cases,  or  the 
delivery  of  a  producer's  own  nest  run 
eggs. 

§  994.8     Handler. 

"Handler"  means  any  pers«j«  who 
handles  eggs. 

§  994.9    Hatching  eggs. 

"Hatching  eggs"  means  eggs  intended 
for  use  by  hatcheries  for  the  production 
of  baby  chicks. 

§994.10    Hen  or  l&ydis  hsn. 

"Hen"  or  "laying  hen"  means  a 
sexually  mature  domesticated  iemale 
chicken  raised  primarily  for  the 
production  of  commercial  eggs. 

§  994. 1 1    Commerclai  eggs  or  eggs. 

"Commercial  eggs"  or  "eggs"  means 
eggs  from  domesticated  hena.  inch«ftng 
egg-type  breeder  hens,  which  are  sold 
for  human  consumption  either  tn  shefll 
egg  form  or  for  further  ^HTJcessing  atto 
egg  products.  Eggs  from  primary  broiler 
breeder  hens  and/ or  broiler  breeder 
hens  shall  not  be  considered 
"commercial  eggs"  or  "eggs"  pursuaat  to 
this  section. 

§994.12    Egg  product. 

"Egg  product"  means  any  tkied, 
frozen,  or  liquid  eggs,  with  or  without 
added  ingredients,  excepting  praducts 
which  contain  eggs  only  in  relatively 
small  proportion  or  historically  have  not 
been,  in  the  judgment  »f  the  Secretary, 
considered  by  consumers  as  products  of 
the  egg  food  industry. 

§994.13    Spent  (owl. 

"Spent  iovvl"  means  b^is  which  have 
been  in  production  of  commercial  eggs 
and  have  been  removed  from  such 
production  for  slaughter. 

§  994.14    Products  of  spent  fowl. 

"Products  of  spent  fowl"  means 
commercial  products  produced  from 
spent  fowl. 

§994.15    United  States. 

"United  States"  means  the  46 
contiguous  States  of  the  Uruted  Startes 
and  the  District  of  Columbia. 

§  994.16    Marketing. 

"Marketing"  means  fhe  sale  or  other 
disposition  of  crjmmercirf  eggs,  egg 


products,  spent  foM,  or  products  of 
spent  fowl  in  any  drannel  of  commerce. 

§994.17   -Promotton, 

"Promotion"  means  any  action 
authorized  hy  the  Board  to  morease 
consumption  (rf  eggs,  egg  products,  spent 
fowd.  or  prodoots  of  ST>ent  fowl. 
"Promotion"  does  Twt  include  paid 
advertising  for  spent  fow4  or  prwihK**  of 
spent  fowl. 

§994.1«    ReseM-oli. 

"Research"  means  any  type  of 
research,  including  nutrition,  to  advaace 
the  image,  desirability,  marketabiliitir. 
production,  or  quality  of  eggs,  egg 
products.  £^nt  iowi.  or  products  of 
spent  fo^^'l. 

§  994.19    Consumer  education. 

"Conatimer  education"  means  any 
action  to  advance  the  image  or 
desirability  of  eggs,  egg  products,  spent 
fowl,  or  products  of  spent  fowl 

§  994.20    Eligible  organization. 

"Eligible  organization"  means  any 
organization,  associatiatt,  or  oooperatiwe 
which  represents  egg  products  and/or 
handlers  of  any  egg  producing  area  of 
the  United  States  certified  by  the 
Secretary  pursuant  to  this  wibpart. 

Egg  Marketing  Board 

§  994.35    Establishment  and  neanbersNp. 

There  is  hereby  established  an  Egg 
Marketing  Board  composed  of  22 
members,  including  producers  and 
handlers  and  one  pubhc  member,  and  22 
alternates  who  shatl  have  die  same 
qualifications  as  the  member  for  whom 
they  ara  the  alternate.  Such  members 
and  alternates  shall  be  appointed  by  \hR 
Secretary  from  nominations  pursuant  to 
§994.37 

§  994.36    Term  of  office. 

The  members  of  the  Board,  aod  their 
alternates,  shall  senre  for  terms  of  3 
years,  except  initial  a;^>otntiaent8  for 
producer  and  handler  members  and 
their  alternates  including  the  three  at- 
large  positions  shall  be  divided  equally 
for  terns  of  1,  2.  and  3  years.  The  public 
member's  initial  term  shall  be  2  years. 
Each  member  and  alternate  Riember 
shall  continue  to  serre  until  his/her 
successor  has  been  qualified  for  Boatd 
membership  and  is  appointed  by  the 
Secretary.  No  member  or  alternate  sbafl 
serve  for  more  than  two  consecutive  3- 
year  terms. 

§994.37    Nominations. 

All  QontsatioQS  authorized  tinder 
§  994.35  shall  be  made  in  the  loUowing 
manner. 

(a)  Within  60  days  of  the  approval  of 
this  Order  by  referendum,  nominations 


for  l*  producer  and  handler  members 
and  alternates  shall  be  submitted  to  tiie 
Secretary  for  approval  aad  appoaatiaeat 
for  each  geographic  area  as  specified  in 
paragraph  Xd)  of  this  section,  by  eligible 
organizations,  as9<»ctati<5ns,  or 
cooperatives  certified  pwsuant  to 
§  994.7a  or,  il  die  Secretary  determines 
that  a  substantial  number  of  prodtreers 
or  handlers  are  not  members  of.  or  their 
interests  are  not  represented  by.  any 
such  efigibVe  ergawration,  association, 
or  cooperative,  ttten  from  nominations 
made  by  such  producers  or  handlers  in 
the  manaer  aulhartzed  by  the  Secretary; 

(bj  After  die  eslabiisltmetrt  of  rt»e 
initial  Board  die  nominations  for 
subseqsent  Board  members  and 
altem^es  ^lall  be  submitted  to  the 
Semetary  not  less  tban  60  dajrs  prior  to 
dte  exptratioe  of  tbe  terms  of  die 
members  bsmI  alternates  previously 
appointed  to  tbe  Board  in  aocxxrdaaoe 
with  paragraith  {*]  at  tliis  section; 

(c)  Where  there  is  more  thao  one 
eligible  orgamration,  aseociation,  or 
cooperative  within  each  geographic 
area,  as  defined  by  the  Secretary,  tbej 
may  caucus  for  the  purpose  of  jointly 
nominating  two  qnalified  persons  for 
each  member  and  for  each  alternate 
member  to  be  apjpointed.  if  joint 
agreement  is  not  reached  with  respect  to 
any  nominations,  or  if  no  caucus  is  held 
within  a  defined  geographic  area,  each 
eligible  organization,  association,  or 
cooperative  may  submit  to  the  Secretary 
a  nomination  for  each  appointment  to  be 
made; 

(d]  For  purposes  of  nominating  the  18 
producer  and  handler  members  and 
their  alternates  to  the  Board,  the  48 
States  of  the  United  States  shall  be 
grouped  into  6  geographic  areas,  as 
follows:  Area  1  (North  Atlantic  StatesJ 
cousistiog  of  Vermont.  New  Hampsbtre. 
Maine,  Massachusetts,  Connecticut. 
Rhode  Island,  New  York,  Pennsylvania. 
New  jersey,  Delaware,  Maryland,  and 
the  District  of  Columbia:  Area  2  (South 
Atlantic  States)  consisting  of  Virginia. 
West  Virginia,  North  Carolina.  South 
Carolina.  Georgia,  and  Florida:  Area  3 
(East  North  Central  States)  Ohio, 
Indiana.  Illinois.  Michigan,  and 
Wisconsin:  Area  4  (West  North  Central 
States)  Minnesota.  Iowa.  Kdissouri, 
North  Dakota.  South  Dakota.  Nebraska, 
and  Kansas;  Area  5  (South  Central 
States)  Kentucky,  Tennessee.  Alabama. 
Mississippi.  Arkansas.  Louisiana, 
Oklahoma,  and  Texas:  and  Area  % 
(Western  States)  Montana,  Wyoming, 
Colorado.  New  Mexico,  Arizona.  Utah. 
Nevada.  Idaho.  Washington.  Oregoa 
and  CaUidmia.  The  auaiber  of  members 
of  the  initial  Board,  and  their  alternates, 
who  shall  be  appointed  from  each  area 
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are:  Area  1-3:  Area  2-3:  Area  3-3:  Area 
4-2:  Area  5-3:  and  Area  6-4: 

(e)  At  least  every  5  years,  and  not 
more  often  than  every  3  years,  the  Board 
shall  review  the  geographic  distribution 
of  egg  production  volume  throughout  the 
United  Stales  and,  if  warranted,  shall 
recommend  to  the  Secretary  a 
reapportionment  of  areas  and/or  a 
modification  of  the  numbers  of  members 
from  areas  in  order  to  best  reflect  the 
geographic  distribution  of  egg 
production  volume  in  the  United  States. 
The  number  of  members  for  each  area 
which  shall  serve  on  the  Board  shall  be 
determined  by  dividing  the  total  volume 
of  eggs  produced  in  the  United  States  for 
the  calendar  year  previous  to  the  date  of 
review  by  18  which  provides  a  factor  of 
volume  of  eggs  per  member,  and  then 
dividing  the  total  volume  of  eggs  for 
each  area  by  such  factor.  In  determining 
the  volume  of  eggs  produced  in  the 
United  States,  the  Board  and  the 
Secretary  shall  utilize  the  information 
received  by  the  Board  pursuant  to 

§  994.75  and  data  published  by  the 
Department; 

(f)  Upon  appointment  of  the  initial  18 
Board  members  representing  areas 
described  in  paragraph  (d)  of  this 
section,  such  Board  members  shall 
nominate,  and  submit  to  the  Secretary 
for  approval  and  appointment,  3 
additional  producer  and  handler 
members  of  the  Board  representing  at- 
large  positions  on  the  Board  and  3 
alternates  for  such  positions,  in  making 
nominations  for  the  three  at-large 
positions,  the  Board,  to  the  extent 
practical,  should  consider  the 
representative  composition  of  the  Board 
appointments  made  pursuant  to 
paragraphs  (a)  to  (d)  of  this  section  and 
should  utilize  such  nominations  to 
provide  representation  to  producers 
owning  various  size  laying  hen  flocks. 
An  additional  position  shall  be  filled  by 
a  public  member.  The  public  member 
and  alternate  member  shall  be 
nominated  by  the  Board  or  selected  by 
the  Secretary  at  his  discretion. 

(g)  The  terms  of  the  members  of  the 
Board  representing  at-large  positions 
and  their  alternates  shall  expire  upon 
the  date  of  expiration  of  terms  of  Board 
members  representing  regions  described 
in  paragraph  (d)  of  this  section. 
Following  the  appointment  of  the  initial 
Board,  nominations  for  at-large 
positions  and  alternates  for  such 
positions  on  the  Board  shall  be 
submitted  to  the  Secretary  by  the  Board 
at  least  60  days  prior  to  the  expiration  of 
the  term  for  the  position  for  which  it 
was  submitted. 


§  994.3«    Noinine«'s  agr*«n*nt  to  mtv*. 

Any  person  nominated  to  serve  on  the 
Board  shall  file  with  the  Secretary  at  the 
time  of  the  nomination  a  written 
agreement  to: 

(a)  Actively  serve  on  the  Board  if 
appointed: 

(b)  Disclose  any  position  held  with  or 
any  ownership  interest  in  any 
organization  that  has  a  contractual 
relationship  with  the  Board:  and 

(c)  Withdraw  from  voting  on  matters 
where  a  Board  member,  or  an  alternate 
acting  on  behalf  of  a  Board  member,  is 
an  officer  or  board  member  of.  or  holds 
an  ownership  interest  in.  any 
organization  proposing  to  contract  with 
the  Board.  Membership  in  a  nonprofit 
industry  organization  shall  not  require 
abstention  from  voting  under  this 
section. 

§994.39    Procedure. 

(a)  Fifteen  members  of  the  Board  shall 
be  necessary  to  constitute  a  quorum  and 
a  majority  of  those  present  and  voting 
will  be  required  to  pass  any  motion  or 
approve  any  Board  action. 

(b)  The  Board  may  provide  for 
meetings  by  telephone,  telegraph,  or 
other  means  of  communication  and  any 
vote  cast  at  such  a  meeting  shall  be 
confirmed  promptly  in  writing:  Provided, 
That  if  any  assembled  meeting  is  held, 
all  votes  shall  be  cast  in  person. 

§994.40    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member,  or  an 
alternate  member,  of  the  Board,  the 
Secretary  shall  appoint  a  successor  from 
the  most  recent  list  of  nominations  from 
the  geographic  area  concerned  for  the 
position  or  from  nominations  made  by 
the  Board  for  any  at-large  positions.  A 
public  member  or  alternate  vacancy 
shall  be  filled  from  nominations 
submitted  by  the  Board  or  by  the 
Secretary  at  his  discretion.  Replacement 
of  a  Board  member,  or  alternate,  with  an 
unexpired  term  of  less  than  6  months  is 
not  necessary. 

§  994.41    Alternate  members. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  he/she  is  the  alternate,  shall  act 
in  the  place  and  stead  of  such  member 
and  perform  such  other  duties  as 
assigned.  In  the  event  of  the  death, 
removal,  resignation,  or  disqualification 
of  a  member,  his/her  alternate  shall  act 
for  him/her  until  a  successor  for  such 
member  is  appointed  and  qualified. 

f  994.42    Personal  HabWty. 

No  member  of  the  Board,  or  any 
alternate,  shall  be  held  personally 


responsible,  either  individually  or  jointly 
with  others,  in  any  way  whatsoever  to 
any  person  for  errors  in  judgment, 
mistakes,  or  other  acts,  either  of 
commission  or  omission,  of  such 
member  or  alternate  in  performance  of 
his/her  duties,  except  for  acts  of  willful 
misconduct,  gross  negligence,  or  those 
which  are  criminal  in  nature. 

§  994.43    Expeftses  and  compensatton. 

The  members  of  the  Board,  and  their 
respective  alternates  when  acting  as 
members,  shall  be  reimbursed  for 
reasonable  expenses  necessarily 
incurred  by  them  in  the  performance  of 
their  duties  under  this  subpart  and  shall 
receive  compensation  at  a  rate  to  be 
determined  by  the  Board  and  approved 
by  the  Secretary.  Whenever  specifically 
authorized  or  approved  by  the  Board,  an 
alternate  member  shall  be  reimbursed 
for  reasonable  expenses  necessarily 
incurred  by  him/her  in  attending  Board 
meetings  and  shall  receive 
compensation  at  the  rate  provided  in 
this  section,  notwithstanding  that  the 
Board  member  for  whom  he/she  serves 
as  alternate  also  attends  such  meeting. 

§994.44    Powers. 

The  Board  shall  have  the  following 
powers: 

(a)  To  administer  this  subpart  in 
accordance  with  its  terms: 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart: 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  subpart  and 

(d)  To  recommend  to  the  secretary 
amendments  to  this  subpart 

§994.45    Duties. 
It  shall  be  the  duty  of  the  Board: 

(a)  To  meet  and  organize,  to  select  a 
chairman  and  such  other  officers  as  may 
be  necessary,  to  select  committees  and 
subcommittees  of  Board  members,  and 
to  adopt  such  rules  and  regulations  for 
the  conduct  of  its  business  as  it  may 
deem  advisable: 

(b)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or 
handler; 

(c)  To  furnish  to  the  Secretary  such 
available  information  as  may  be 
requested: 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary  and  to  determine  the 
salaries  and  define  the  duties  of  each 
such  person; 

(e)  To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  Board  and 
such  minutes,  books,  and  records  shall 


liOiH 
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be  subject  to  examination  at  any  time 
by  the  Secretary  or  any  authorized  agent 
or  representative: 

(0  To  provide  for  the  bonding  of  all 
persons  handling  Board  funds  in  an 
amount  and  with  surety  thereon 
satisfactory  to  the  Secretary; 

(g)  Prior  to  the  beginning  of  each  fiscal 
period,  to  submit  to  the  Secretary  a 
budget  of  projected  income  and 
expenses  for  such  fiscal  period,  together 
with  a  report  thereon; 

(h)  To  cause  the  books  of  the  Board  to 
be  audited  by  a  certified  public 
accountant  at  least  once  each  fiscal 
period,  and  at  such  other  time  as  the 
Board  may  deem  necessary  or  as  the 
Secretary  may  request.  The  report  of 
such  audit  shall  show  the  receipt  and 
expenditure  of  funds  collected  pursuant 
to  this  subpart.  A  copy  of  each  report 
shall  be  furnished  to  the  Secretary.  A 
copy  of  each  such  report  also  shall  be 
made  available  at  the  principal  office  of 
the  Board  for  inspection  by  producers 
and/or  handlers;  however,  information 
of  a  confidential  nature  shall  be 
removed  from  the  report; 

(i)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  national,  regional,  or  State  egg 
organizations  or  other  organizations  or 
entities  for  the  development  and 
conduct  of  activities  authorized 
pursuant  to  this  subpart  and  for  the 
payment  of  the  cost  thereof  with  funds 
collected  through  assessments  pursuant 
to  §  994.61.  Any  such  contract  or 
agreement  shall  provide  that; 

(1)  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  or  project 
together  with  a  budget  or  budgets  which 
shall  show  the  estimated  cost  to  be 
incurred  for  such  plan  or  project; 

(2)  Any  such  plan  or  project  shall 
become  effective  upon  approval  of  the 
Secretary;  and 

(3)  The  contracting  party  shall  keep 
accurate  records  of  all  its  transactions 
and  make  periodic  reports  to  the  Board 
of  activities  conducted  and  an 
accounting  for  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  or  the  Board  may  require.  The 
Secretary  or  employees  of  the  Board 
may  audit  periodically  the  records  of  the 
contracting  party. 

(j)  To  disseminate  information  to 
producers  and  handlers  or  eligible 
organizations  through  programs  or  by 
direct  contact  utilizing  the  public 
postage  system  or  other  system{s); 

(k)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  plan  or  project,  funds 
collected  through  assessments  pursuant 
to  §  994.61  and  any  late  payment 
charges  pursuant  to  |  994.64  in 
obligations  of  the  United  States 


Government  or  any  agency  thereof,  in 
any  interest-bearing  account  or 
certificate  of  deposit  of  a  bank  that  is  a 
member  of  the  Federal  Reserve  system 
or  in  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States  Government;  and 

(l)  To  receive  and  evaluate,  or,  on  its 
own  initiative,  develop  and  budget  for 
plans  or  projects  to  promote  the  use  and 
consumption  of  eggs,  egg  products,  spent 
fowl,  or  products  of  spent  fowl,  as  well 
as  projects  for  egg  research  and 
consumer  education  and  to  make 
recommendations  to  the  Secretary 
regarding  such  proposals. 

(m)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  activities 
carried  out  and  an  accounting  of  funds 
received  and  expended. 

Research  and  Promotion 

§  994.50    Advertising,  researcti,  consumer 
education,  and  promotion  programs. 

(a)  The  Board  shall  develop  and 
submit  to  the  Secretary  for  approval 
advertising,  research,  consumer 
education,  and  promotion  programs  or 
projects  undertaken  under  the  authority 
of  this  subpart.  Such  programs  or 
projects  may  provide  for. 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  or  projects  for 
advertising  of  eggs  and  egg  products; 
and  sales  promotion,  and  consumer 
education  with  respect  to  the  use  of 
eggs,  egg  products,  spent  fowl,  and 
products  of  spent  fowl:  Provided.  That 
any  such  program  or  project  shall  be 
directed  toward  increasing  the  general 
demand  for  eggs,  egg  products,  spent 
fowl,  or  products  of  spent  fowl; 

(2)  The  establishment  and  carrying  on 
of  research  projects  and  studies  with 
respect  to  the  nutritional  attributes,  sale, 
distribution,  marketing,  utilization,  or 
production  of  eggs,  egg  products,  spent 
fowl,  and  products  of  spent  fowl,  and 
the  creation  of  new  products  thereof,  to 
the  end  that  the  marketing  and 
utilization  of  eggs,  egg  products,  spent 
fowl,  and  products  of  spent  fowl  may  be 
encouraged,  expanded,  improved,  or 
made  more  acceptable,  and  the  data 
collected  by  such  activities  may  be 
disseminated;  and 

(3)  The  development  and  expansion  of 
markets  outside  the  United  States  and 
additional  uses  for  eggs,  egg  products, 
spent  fowl,  and  products  of  spent  fowl. 

(b)  No  advertising  or  promotion 
programs  shall  use  false  or  unwarranted 
claims  or  make  any  reference  to  private 
brand  names  of  eggs,  egg  products, 
spent  fowl,  and  products  of  spent  fowl 
or  use  unfair  or  deceptive  acts  or 


practices  with  respect  to  quality,  value, 
or  use  of  any  competing  product. 

(c)  At  least  once  every  3  years  the 
Board  shall  conduct  studies  subject  to 
the  approval  of  the  Secretary,  to 
determine  the  effectiveness  of  the 
activities  authorized  and  conducted 
pursuant  to  this  section. 

§  994.51    Allocation  of  expenditures  for 
researcti  and  promotion. 

(a)  At  least  B  percent  of  the 
assessments  collected  pursuant  to 

§  994.61,  less  projected  expenses  of  the 
Board,  shall  be  allocated  for  research 
projects  involving  diet  and  health  issues 
and/or  the  dissemination  of  information 
relating  to  diet  and  health  issues. 

(b)  At  least  5  percent  of  the 
assessments  collected  pursuant  to 

§  994.61,  less  projected  expenses  of  the 
Board,  shall  be  allocated  for  projects 
involving  new  products  and  new  uses 
research  and  development  and/or 
marketing  of  new  products. 

(c)  Fifteen  (15)  percent  of  the  funds 
collected  pursuant  to  §  994.61,  less  the 
projected  expenses  of  the  Board,  shall 
be  allocated  to  those  State  or  regional 
egg  promotion,  research,  or  consumer 
education  programs  which  are  qualified 
pursuant  to  §  994.52.  Funding  to 
qualified  promotion,  research,  or 
consumer  education  programs  shall  be 
made  on  a  quarterly  basis  and  shall  be 
proportionate  to  the  amount  of 
assessments  collected  pursuant  to 

§  994.61  from  the  area  in  which  the 
qualified  promotion,  research,  and/or 
consumer  education  program  operates. 

(d)  The  Board  shall  establish  a 
procedure  to  ensure  that  brown  eggs  are 
included  in  programs  for  promotion, 
research,  and  consumer  education  at  a 
level  which  is  equal  to  the  percentage 
for  research  and  promotion  funding 
which  is  attributable  to  brown  egg 
handler  assessments  in  the 
predominately  brown  egg  area,  less 
projected  expenses  and  less  the  15 
percent  of  funds  collected  allocated  to 
any  State,  as  specified  in  paragraph  (c) 
of  this  section,  in  the  predominately 
brown  egg  area,  and  less  funds  for 
research  projects  involving  diet  and 
health  issues  and  new  products  and  new 
uses,  as  specified  in  paragraphs  (a)  and 
(b)  of  this  section.  In  accordance  with 

§  994.45(i),  the  Board  shall  contract  with 
a  brown  egg  producer  and/or  handler 
organization  to  develop  and  conduct 
programs  for  brown  eggs.  If  no  such 
representative  organization  exists,  then 
the  Board  shall  appoint  a  committee 
composed  of  brown  egg  producers  and 
handlers  to  assist  the  Board  in  the 
development  of  programs  specifically 
for  brown  eggs. 
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§  994.52    CtualHted  State  or  rcgtonal  •og 
promotion,  research,  or  cortsumer 
education  programs. 

(a)  Any  organization  which  conducts 
a  State  or  regional  egg  promotion 
research  or  consumer  education 
program  may  appjy  to  the  Secretary  for 
certification  of  qualification  so  that  such 
program  may  be  eligible  to  receive 
funding  pursuant  to  §  994.51(c). 

(b)  In  order  to  be  certified  by  the 
Secretary  a«  a  qualified  program,  the 
program  must: 

(1)  Provide  for  the  conduct  of 
activities  as  defined  in  §  994.50  that  are 
intended  to  increase  consumption  of 
eggs,  egg  products,  spent  fowl,  and 
products  of  spent  fowl  generally; 

(2)  Be  financed  primarily  by  producers 
and/or  handlers,  either  individually  or 
through  cooperative  associations;  and 

(3)  Not  use  false  or  unwarranted 
claims  or  make  references  to  private 
brand  or  trade  names  in  its  advertising 
and  promotion  of  eggs,  egg  products, 
spent  fowl,  and  products  of  spent  fowl; 
and  no  funds  provided  by  the  Board 
pursuant  to  §  994.51(c)  shall  be  utilized 
to  promote  eggs  by  using  references  to 
State  or  regional  production. 

§994.S3    CoopcraMvc  adwcrtMng, 
research,  promotion,  and  consumer 
education. 

Nothing  in  this  subpart  shall  prohibit 
the  Board  or  qualified  State  or  regional 
egg  promotion,  research,  or  consumer 
education  organizations  from  engaging 
in  cooperative  advertising  for  eggs  and 
egg  products  or  research,  promotion,  or 
consumer  education  activities  for  egg 
products,  spent  fowl  and  products  of 
spent  fowl,  even  though  such  programs 
may  utilize  a  brand  or  trade  name  of  a 
product  other  than  eggs,  egg  products, 
spent  fowl,  or  products  of  spent  fowl. 

Expenses  and  Assessments 

§994.60    ExpwiSM. 

The  Board  is  authorized  to  incur  such 
expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
the  Board  for  its  establishment, 
maintenance,  and  functioning  and  to 
enable  the  Board  to  exercise  its  powers 
and  perform  its  duties.  The  funds  to 
cover  such  expenses  shall  be  paid  from 
assessments,  late  payment  charges,  and 
any  sums  earned  from  investment  of 
such  funds,  except  that  administrative 
funds  for  the  initial  year  of  operation 
may  be  obtained  from  other  sources. 
with  the  approval  of  the  Secretary. 
Following  the  initial  year  of  operation, 
the  Board  is  only  authorized  to  incur 
expenses  at  a  level  at  which  it  receives 
assessments  to  cover  such  expenses, 
with  the  exception  of  funds  utilized  from 
reserves  pursuant  to  §  994.62. 


§  994.61     AMM8r>ent8. 

(a)  Each  handler  first  handling  eggs 
pursuant  to  regulations  issued  by  the 
Board  and  approved  by  the  Secretary, 
shall  pay  an  assessment  to  the  Board  on 
each  dozen  eggs  handled  which  are 
produced  by  producers  as  defined  in 

§  994.6  at  such  times  and  in  such  manner 
as  prescribed  by  the  Board. 

(b)  The  first-year  assessment  rate 
shall  be  at  the  rate  of  Vi  cent  per  dozen 
of  eggs  marketed.  Following  the  initial 
year  of  operation,  the  Board,  with  the 
approval  of  the  Secretary,  may  increase 
or  decrease  the  level  of  assessment. 
Provided,  That  such  assessment  rate 
shall  not  increase  at  a  rate  greater  than 
V4  cent  per  year  up  to  a  maximum  rate 
of  1  cent  per  dozen  eggs  marketed,  and 
Provided  Further,  That  any  increase  or 
decrease  in  the  assessment  rate  shall  be 
accomplished  by  rulemaking  procedures 
after  appropriate  analyses  as  directed 
by  the  Secretary. 

(c)  The  Board  funds  shall  not.  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing 
governmental  policy  or  action,  except  in 
recommending  to  the  Secretary 
amendments  to  this  subpart. 

(d)  The  Board  with  the  approval  of  the 
Secretary  may  authorize  other 
organizations  or  agencies  to  act  as  the 
Board's  agents  to  collect  assessments  in 
its  behalf  pursuant  to  regulations 
established  by  the  Board  and  approved 
by  the  Secretary. 

§994.62    Excess  funds. 

At  the  end  of  a  fiscal  period,  funds 
collected  in  excess  of  the  year's 
expenses  for  research,  promotion,  and 
consumer  education,  shall  be  placed  in  a 
separate  special  reserve  not  to  exceed 
limits  as  the  Board,  with  the  approval  of 
the  Secretary,  shall  establish.  Funds  in 
such  reserve  shall  be  available  for  use 
by  the  Board  for  research,  promotion, 
and  consumer  education  activities 
during  subsequent  fiscal  periods.  If  the 
funds  contained  in  the  special  reserve 
exceed  the  limit  placed  on  the  special 
reserve,  the  Board,  with  the  approval  of 
the  Secretary,  shall  temporarily  suspend 
collection  until  funds  in  the  special 
reserve  are  equal  to  or  below  the 
established  limit. 

§  994.63    Accounting  of  funds  upon 
termination  of  Order. 

Any  money  collected  as  assessments 
pursuant  to  diis  subpart  and  remaining 
unexpended  after  termination  of  this 
subpart  shall  be  distributed  in  such 
manner  as  the  Secretary  may  direct: 
Provided.  That  to  the  extent  practical, 
such  funds  shall  be  returned  pro  rata  to 
the  persons  from  whom  such  funds  were 
collected. 


%  994.64    Late  payment  charges. 

There  shall  be  a  late  payment  charge 
imposed  on  any  handler  who  fails  to  pay 
his/her  assessment  within  the 
prescribed  time.  In  the  event  the  handler 
thereafter  fails  to  pay  the  amount 
outstanding,  including  the  late  payment 
charge,  within  the  prescribed  time,  there 
shall  be  imposed  an  additional  charge  in 
the  form  of  interest  on  the  outstanding 
amount.  The  rate  of  such  charges  shall 
be  prescribed  by  the  Board  with  the 
approval  of  the  Secretary. 

Certification  of  Organizations 

§  994.70    CeitWcaUon  of  orgwitzations. 

Any  organization  may  request  the 
Secretary  for  certification  of  eligibility 
to  participate  in  nominating  members 
and  alternate  members  to  the  Board  to 
represent  the  geographic  area  in  which 
the  organization  represents  egg 
producers  and/or  handlers.  Such 
eligibility  shall  be  based,  in  addition  to 
other  available  information,  upon  a 
certified  report  submitted  by  the 
organization  which  shall  contain 
information  deemed  relevant  and 
specified  by  the  Secretary  for  the 
making  of  such  determination,  including, 
but  not  limited  to,  the  following: 

(a)  Geographic  territory  covered  by 
the  organization's  active  membership; 

(b)  Nature  and  size  of  the 
organization's  active  membership, 
proportion  of  total  of  such  active 
membership  accounted  for  by  producers 
and/or  handlers  of  commercial  eggs,  a 
chart  showing  the  egg  production  by 
State  in  which  the  organization  has 
members,  and  the  volume  of  commercial 
eggs  produced  and/or  handled  by  the 
organizations  active  membership  in 
such  State(s); 

(c)  The  extent  to  which  the 
commercial  egg  producers  and/or 
handler  membership  of  such 
organization  is  represented  in  setting  the 
organization's  policies: 

(d)  Evidence  of  stability  and 
permanency  of  the  organization; 

(e)  Sources  from  which  the 
organization's  operating  funds  are 
derived; 

(f)  Functions  of  the  organization;  and 

(g)  The  organization's  ability  and 
willingness  to  further  the  aims  and 
objectives  of  this  subpart. 

The  primary  consideration  in 
determining  the  eligibility  of  an 
organization  shall  be  whether  its 
membership  consists  of  a  substantial 
number  of  egg  producers  and/or 
handlers  who  produce  and  handle  a 
substantial  volume  of  the  applicable 
geographic  area's  commercial  eggs  to 
reasonably  warrant  its  participation  in 
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the  nomination  of  members  for  the 
Board.  The  Secretary  shall  certify  any 
organization  which  the  Secretary  finds 
to  be  eligible  under  this  section  and 
such  determination  as  to  eligibility  shall 
be  final. 

Miscellaneous  Provisions 

§  994.75    Reports  and  records 

(a)  Upon  the  request  of  the  Board, 
with  the  approval  of  the  Secretary, 
every  handler,  including  handlers  who 
are  also  egg-type  hatchery  operators 
and/or  started  pullet  dealers,  shall 
furnish  to  the  Board  in  such  manner  and 
at  such  time  as  may  be  prescribed,  such 
information  as  will  enable  the  Board  to 
exercise  its  responsibilities  and  duties 
under  this  subpart. 

(b)  Each  handler  shall  establish  and 
maintain  for  at  least  2  succeeding  years 
such  records  and  documents  with 
respect  to  eggs  handled  and  eggs 
disposed  of  by  such  handler  as  will 
substantiate  the  reports  required  by  this 
subpart. 

(c)  For  the  purpose  of  assuring 
compliance  with  the  recordkeeping 
requirements  and  verifying  reports  filed 
by  handlers,  the  Secretary  and  the 
Board  through  their  duly  authorized 
employers  and  agents,  shall  have  access 
to  and  the  authority  to  examine  such 
records. 

(d)  All  information  obtained  from  the 
reports,  records,  and  documents 
required  to  be  maintained  under  this 
subpart  shall  be  kept  confidential  by  all 
persons,  including  employees  of  the 
Secretary  and  the  Board  and  all  officers 
and  employees  of  contracting  parties, 
and  shall  not  be  available  to  Board 
members  and  alternates  or  any  other 
handlers,  producers,  or  other  interested 
persons.  Only  such  information  so 
furnished  or  acquired  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart:  Except  that  nothing  in  this 
subpart  shall  be  deemed  to  prohibit  that 
such  data  and  information  may  be 
combined,  and  made  availalble  in  the 
form  of  general  reports  in  which  the 
identities  of  the  individual  handlers  are 
not  disclosed  and  may  be  revealed  to 
any  extent  necessary  to  effect 
compliance  with  the  provisions  of  this 
subpart  and  the  regulations  issued 
thereunder. 

§  994.76    RIgtit  of  the  Secretary 

The  members  of  the  Board  (including 
successors  and  alternates),  and  any 
agent  or  employee  appointed  or 


employed  by  the  Board,  shall  be  subject 
to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination  or  other  act  of  the  Board 
shall  be  subject  to  the  continuing  right  of 
the  Secretary  to  disapprove  of  the  same 
at  any  time.  Upon  such  disapproval  by 
the  Secretary,  the  disapproved  action  of 
the  said  Board  shall  be  deemed  null  and 
void,  except  as  to  acts  done  in  reliance 
thereon  or  in  compliance  therewith  prior 
to  such' disapproval  by  the  Secretary. 

§  994.77    Duration  of  Immunities. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  subpart  shall  cease 
upon  the  termination  of  this  subpart, 
except  with  respect  to  acts  done  under 
and  during  the  existence  of  this  subpart. 

§  994.71    Derogation 

Nothing  contained  in  this  subpart  is, 
or  shaU  be  construed  to  be,  in 
derogation  or  in  modification  of  the 
rights  of  the  Secretary  or  of  the  United 
States  to  exercise  any  powers  granted 
by  the  Act  or  otherwise  or,  in 
accordance  with  such  powers,  to  act  in 
the  premises  whenever  such  action  is 
deemed  advisable. 

§994.79    Separability. 

If  any  provision  of  this  subpart  is 
declared  invahd,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof,  to  any  other 
person,  circumstance,  or  thing,  shall  not 
be  affected  thereby. 

§  994.80    Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  the  Secretary. 

§  994.81    Termination  or  suspension. 

(a)  Failure  to  effectuate  policy  of  Act. 
The  Secretary  may  terminate  or  suspend 
the  operation  of  any  or  all  of  the 
provijions  of  this  subpart  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

(b)  Producer  referendum.  [1]  The 
Secretary  shall  terminate  in  accordance 
with  Section  8(c)(16)(B)  of  the  Act,  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  the 
Secretary  finds  that  such  termination  is 
favored  by  a  majority  of  producers  who, 
during  the  preceding  fiscal  period,  have 
been  engaged  in  the  production  for 
market  of  eggs:  Provided,  That  such 
majority  has  during  such  period, 
produced  for  market  more  than  50 
percent  of  the  volume  of  such  eggs  for 
market. 


(2)  The  Secretary  shall  conduct  a 
referendum  within  every  5-year  period 
beginning  on  the  effective  date  hereof  to 
ascertain  whether  continuance  of  this 
subpart  is  favored  by  the  producers. 

(c)  Termination  of  Act.  The  provisions 
of  this  subpart  shall,  in  any  event, 
terminate  whenever  the  provisions  of 
the  Act  authorizing  them  cease  to  be  in 
effect. 

§  994.82    Proceedings  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  subpart,  the  then- 
functioning  members  of  the  Board  shall 
continue  as  trustees  for  the  purpose  of 
hquidating  the  affairs  of  the  Board,  of  all 
the  funds  and  property  then  in  the 
possession  of  or  under  control  of  the 
Board,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  at  the 
time  of  termination.  Action  by  said 
trusteeship  shall  require  the  concurrence 
of  a  majority  of  said  trustees. 

(b)  The  said  trustees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary:  shall  from  time  to  time, 
account  for  all  recipients  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  the  Board  and  of  the  trustees, 
to  such  person  as  the  Secretary  may 
direct;  and  shall  upon  request  of  the 
Secretary,  execute  such  assignments  or 
other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
title  and  right  to  all  of  the  funds, 
property,  and  claims  vested  in  the  Board 
or  the  trustees  pursuant  thereto. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  by  the  Board  or 
its  members,  pursuant  to  this  section, 
shall  be  subject  to  the  same  obligations 
imposed  upon  the  members  of  the  Board 
and  upon  the  said  trustees. 

§  994.83    Effect  of  termination  or 
amendment. 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  to  this  subpart,  or  the  issuance 
of  any  amendments  to  either  thereof, 
shall  not 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provisions  of  this 
subpart  or  any  regulation  issued  under 
this  subpart,  or 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  regulation 
issued  under  this  subpart,  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary  or  any  other 
person  with  respect  to  any  such 
violation. 
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§  994.84    Patente,  copyrights,  trademarks, 
inventions,  and  publications. 

(a)  Any  patents,  copyrights, 
trademarks,  inventions,  or  publications 
developed  through  the  use  of  funds 
collected  under  the  provisions  of  this 
subpart  shall  be  the  property  of  the  U.S. 
Government  as  represented  by  the 
Board. 

(b)  Funds  generated  by  such  patents, 
copyrights,  trademarks,  inventions,  or 
publications  shall  be  considered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board. 

(c)  Upon  termination  of  this  subpart, 
the  Board  shall  transfer  custody  of  all 
patents,  copyrights,  trademarks, 
inventions,  and  publications  to  the 
Secretary  pursuant  to  the  procedure 
provided  for  in  §  994.82  of  this  subpart. 


§  994.85    Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

§994.86    Additional  parties. 

After  the  effective  date  thereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  him  or  her  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  party 
at  the  time  such  counterpart  is  delivered 
to  the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 


§  994.87    Order  witfi  marlceting  agreement. 

Each  signatory  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  Act, 
an  Order  providing  for  the 
establishment  of  programs  and  projects 
relating  to  research,  consumer 
education,  advertising,  promotion,  and 
product  development  for  eggs,  spend 
fowl,  and  products  thereof,  in  the  same 
manner  as  is  provided  for  in  the 
agreement. 

Note. — Copies  of  this  proposed  rule  may  be 
obtained  from:  Janice  L  Lockard,  Poultry 
Division.  AMS.  USDA.  Washington.  DC 
20250. 

(FR  Doc.  87-7566  Filed  4-2-87;  10:29  am) 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  200,  209,  210,  216,  217, 
230,  234.  260,  266,  320,  322.  325,  330, 
335,  341,  345 

Procedures  and  Forms 

agency:  Railroad  Retirement  Board. 

action:  Final  rule. 


summary:  This  amendment  has  been 
developed  to  inform  the  public  about  the 
central  and  field  organization  of  the 
Railroad  Retirement  Board  (hereinafter 
referenced  as  the  "Board"):  to  inform  the 
public  of  the  revisions  in  the  list  of 
applications  and  related  public  reporting 
forms  designated  for  use  in  applying  for 
beneHts  under  the  various  social 
insurance  programs  administered  by  the 
Board:  to  inform  the  public  of  revisions 
in  the  list  of  public  reporting  forms  used 
in  the  maintenance  of  earnings  records: 
and,  to  inform  the  public  of  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  to  the 
information  collection  requirements  of 
the  Board. 

EFFECTIVE  DATE:  April  6, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  Lohens,  Director,  Information 
and  Data  Management,  Railroad 
Retirement  Board,  844  Rush  Street, 
Chicago.  IL  60611.  Telephone:  (312)  751- 
4692. 
SUPPLEMENTARY  INFORMATION:  The 

affirmative  responsibilities  provisions  of 
the  Freedom  of  Information  Act,  as 
amended,  5  U.S.C.  552,  require  in 
relevant  part  that  agencies  publish  in 
the  Federal  Register  descriptions  of  their 
central  and  field  organization  and  the 
reporting  forms  available  to  the  public. 
These  affirmative  responsibilities 
provisions  further  require  that  agencies 
keep  such  descriptions  reasonably 
current.  In  addition,  the  Paperworic 
Reduction  Act  of  1980.  44  U.S.C.  3501, 
requires  in  relevant  part  that  Federal 
agencies  minimize  the  paperwork 
burden  they  impose  on  the  public. 
Finally,  the  Paperwork  Reduction  Act 
requires  that  such  agencies  obtain  OMB 
approval  of  their  public  reporting, 
recordkeeping  and  other  information 
collection  requirements,  and  provide  the 
public  with  notice  of  the  clearance 
control  numbers  assigned  by  OMB. 

To  comply  with  the  provisions  of  the 
above  two  Acts,  this  rule  amends 
Chapter  II  of  Title  20  of  the  Code  of 
Federal  Regulations:  (1)  To  add  a 
description  of  the  Board's  central  and 
field  organization,  (2)  to  revise  the 
descriptions  of  the  Board's  public 
reporting  forms,  (3)  to  add  a  subsection 
to  display  the  control  numbers  assigned 
by  OMB  to  the  information  collections 


which  contain  these  forms,  and  (4)  to 
insert  such  coBtrol  numbers  immediately 
following  the  appropriate  substantive 
sections  of  the  Board's  regulatisos 
which  Identify  or  describe  a  particular 
information  collection  requirement. 
However,  this  rule  does  not  establish 
any  new  information  collection 
requirements  nor  does  it  describe  any 
new  information  collection  activities. 
Accordingly,  we  find  that  we  are  not 
required  to  obtain  OMB  re-approval  for 
the  currently  approved  information 
collection  requirements  technically 
contained  herein. 

Simiarly,  because  this  rule  rriates  to 
agency  organization  and  procedural 
matters,  we  find  that  it  is  not  a 
"regulation  or  rule"  within  the  meaning 
of  Executive  Order  12291  and  is  not 
subject  to  review  by  OMB  or  to  any 
other  provision  of  that  Order.  Furlfaer. 
we  find  that  the  provisions  of  tiw 
Regulatory  Flexibility  Act  of  198a  5 
U.S.C.  601  through  612,  do  not  apply  to 
this  rule  since  the  Board  is  not  an 
"agency"  within  the  meaning  of  5  U.S.C. 
551(1). 

I.  For  the  reasons  set  forth  in  the 
preanijle.  Subchapter  A  of  Chapter  II  is 
amended  as  follows: 

CHAPTER  H— [AMENDED] 

1.  The  headings  for  Subchapter  A  and 
for  Part  200  are  revised  to  read  as 
follows: 

SUBCHAPTER  A— GENERAL 
ADMINISTRATION 

PART  20O— G»IERAL 
ADMINISTRATION 

2.  The  authority  citation  for  Part  200  is 
revised  to  read  as  follows: 

Authority:  45  U.S.C.  231  f.  362  and  787. 
unless  otherwise  noted. 

§§  20a  1  tttrougb  200.6    [  Redesi9mted  as 
§§  20012  through  200.7] 

3.  Sections  200.1  through  200.6  are 
redesignated  as  §§  200.2  through  200.7. 
respectively. 

4.  A  new  §  200.1  is  added  to  read  as 
follows: 

§  200.1     Designation  of  central  and  fistd 
organization. 

(a)  Introduction.  (1)  The  Railroad 
Retirement  Board  (hereinafter 
referenced  as  the  "Board")  is  an 
independent  agency  in  the  executive 
branch  of  the  Federal  Government  and 
is  administered  by  three  members 
appcrfnted  by  the  President,  with  the 
advice  and  consent  of  the  Senate.  By 
law,  one  member  is  appointed  upon 
recommendations  made  by  railroad 
labor  organizations,  one  upon 
recommendations  of  railroad  employers. 
and  the  third  member,  the  Chairman,  is 
in  effect  independent  of  employees  and 


employers  dnd  represents  the  public 
interest.  The  terms  of  office  are  five 
years  and  are  arranged  so  as  to  expire 
in  different  calendar  years. 

(2)  The  primary  function  of  the  Board 
is  the  determination  and  payment  of 
benefits  under  the  retirement-survivor 
and  unemployment-sickness  programs. 
To  this  end.  the  Board  must  maintain 
lifetime  earnings  records  for  covered 
employees,  a  network  of  field  offices  to 
assist  railroad  personnel  and  their 
dependents  in  filing  claims  for  benefits, 
and  examiners  to  adjudicate  the  claims. 

(3)  The  Board  administers  the 
Railroad  Retirement  Act  and  the 
Railroad  Unemployment  Insurance  Act. 
The  Railroad  Retirement  Tax  Act.  which 
imposes  employment  taxes  to  fund  the 
railroad  retirement  system,  is 
administered  by  the  Internal  Revenue 
Service  of  the  U.S.  Department  of 
Treasury.  The  Board  also  participates  in 
the  administration  of  the  Federal 
Medicare  health  insurance  program. 

(4)  The  headquarters  of  the  Board  is  in 
Chicago,  Illinois,  at  844  Rush  Street.  The 
Board  maintains  numerous  district 
offices  across  the  country  in  localities 
easily  accessible  to  large  numbers  of 
railroad  workers,  in  addition  to  five 
regional  offices  located  in  Atlanta. 
Georgia:  Hackensack.  New  Jersey: 
Cleveland,  Ohio;  Kansas  City.  Missouri: 
and.  San  Francisco.  California. 

(b)  Internal  Organization.  (1)  In 
addition  to  the  three  Board  Members, 
there  is  an  Executive  Director  who 
reports  directly  to  the  Board  Members 
and  who  is  responsible  for  the  overall 
administrative  direction  and 
coordination  of  the  work  of  the  entire   ' 
Board  organization. 

(2)  Responsibility  for  Board 
operations  is  concentrated  in  seven 
Associate  Executive  Directors,  who 
report  directly  to  the  Executive  Director 
and  who  serve  on  an  Executive 
Committee  advising  the  Executive 
Director  on  matters  of  agency-wide 
impact.  The  Associate  Executive 
Director  for  Legal  and  Administrative    ; 
Services  is  responsible  for  legal,  ' 

appeals,  personnel,  legislative, 
information  management,  and  internal 
services.  The  Associate  Executive 
Director  for  Program  Analysis  is 
responsible  for  research,  actuarial,  and 
compensation  operations.  The  Associate 
Executive  Director  for  Retirement 
Claims  is  responsible  for  all  claims 
operations  under  the  Railroad 
Retirement  Act.  The  Associate 
Executive  Director  for  Unemployment 
and  Sickness  Insurance  is  responsible 
for  all  claims  operations  under  the 
Railroad  Unemployment  Insurance  Act. 
as  well  as  certain  employee  protection 
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laws,  and  the  Associate  Executive 
Director  for  Field  Service  is  responsible 
for  all  district  and  regional  office 
operations.  There  is  also  an  Associate 
Executive  Director  for  Fiscal  Operations 
and  an  Associate  Executive  Director  for 
Data  Processing. 

(3)  Further,  the  following  ofTices 
provide  administrative  and  other 
services  in  support  of  Board  Operations: 
Office  of  Equal  Employment 
Opportunity,  Washington  Legislative/ 
Liaison  Office,  Office  of  Planning.  Office 
of  Public  Affairs  and  Bureau  of  Quality 
Assurance. 

(c)  Office  of  Inspector  General.  The 
Railroad  Retirement  Solvency  Act  of 
1983  established  the  Office  of  Inspector 
General  within  the  Board  to  be  governed 
by  the  Inspector  General  Act  of  1978.  As 
structured,  the  Inspector  General  reports 
directly  to  the  Chairman.  The  Office  of 
Inspector  General  is  responsible  for 
policy  direction  and  conduct  of  audit, 
inspection,  and  investigation  activities 
relating  to  program  and  operations  of 
the  Board;  and  maintaining  liaison  with 
other  law  enforcement  agencies,  the 
Department  of  Justice,  and  United  States 
Attorneys  on  all  matters  relating  to  the 
detection  and  prevention  of  fraud  and 
abuse.  The  Inspector  General  reports 
semi-annually  to  the  Congress  through 
the  Chairman  concerning  fraud,  abuses, 
other  serious  problems,  and  deficiencies 
of  agency  programs  and  operations; 
recommends  corrective  action;  and. 
reports  on  progress  made  in 
implementing  these  actions. 

5.  Newly  redesignated  \  200.3  is 
raised  to  read  as  follows: 

§  200J    Designation  of  forms  and  display 
of  assigned  OMB  control  numt)ers. 

(a)  Designation  of  forms  and 
instructions.  (1)  This  paragraph  lists  the 
public  reporting  forms  prescribed  by  the 
Railroad  Retirement  Board  under  the 
authority  of  the  Railroad  Retirement 
Act.  the  Railroad  Unemployment 
Insurance  Act  and  certain  other  Acts. 
The  Board  uses  these  reporting  forms  to 
obtain  information  from  the  public  that 
it  needs  in  administering  these  Acts.  The 
public  reporting  forms  have  been 
organized  into  the  following  groups: 
applications  for  basic  benefit  programs 
and  related  forms:  health  insurance 
applications  and  related  forms;  forms  for 
appeals,  withdrawals,  retention  of 
benefits,  substitution  of  payees  and 
other  actions  subsequent  to  applying  for 
a  benefit;  and.  forms  related  to  the 
crediting  and  maintenance  of  earnings 
records. 

(2)  Applications  for  basic  benefits  and 
related  forms.  The  following  forms  are 
prescribed  for  use  by  railroad 
employees,  members  of  their  families 


and  certain  other  individuals  in  applying 
for  benefits  under  the  Railroad 
Retirement  Act  and  the  Railroad 
Unemployment  Insurance  Act;  these 
forms  are  also  prescribed  for  use  by 
certain  third  parties  to  provide 
information  in  support  of  an  application 
for  benefits. 

(i)  Application  forms. 

AA-l — Application  for  Employee  Annuity. 
Used  in  applying  for  an  employee  annuity. 
Information  collected  includes:  AppUcant's 
personally  identifying  data,  earnings, 
family  history,  work  history,  military 
service,  railroad  pensions,  and  benefits 
from  other  government  agencies. 

AA-lb — Application  for  Recomputation  of 
Employee  Annuity  Under  the  Railroad 
Retirement  Act.  Used  to  obtain  information 
from  an  employee  who  performed 
additional  service  in  the  railroad  industry 
since  his  or  her  annuity  began.  The 
information  will  be  used  to  recompute  such 
annuity. 

AA-ld— Application  for  Determination  of 
Employee  Disability.  Used  in  applying  for 
an  employee  disability  annuity  and  in 
establishing  a  period  of  disability  and  early 
Medicare  coverage.  Information  collected 
includes:  Applicant's  personally  identifying 
data,  medical  condition,  medical  care,  daily 
activities,  education  and  training,  work 
history,  current  earnings,  and  benefits  from 
other  government  agencies. 

AA-3 — Application  for  Spouse /Divorced 
SpousaiAnnuity.  Used  in  applying  for  a 
spouse's  or  divorced  spouse's  annuity. 
Information  collected  includes:  Applicant's 
personally  identifying  data,  earnings, 
family  history,  work  history,  and  benenis 
from  other  government  agencies. 

AA-l 7 — Application  for  Widow(er)'s 
Annuity.  Used  in  applying  for  an  insurance 
annuity  and  a  lump-sum  payment  by  the 
widow(er).  remarried  widow(er).  or  the 
surviving  divorced  spouse.  Information 
collected  includes:  Applicant's  personally 
identifying  data,  family  history, 
employment  information,  benents  from 
other  government  agencies,  and  the  work 
history  and  military  service  of  the 
deceased  spouse. 

AA-17b — Application  for  Determination  of 
Widow(erj  Disability.  Used  in  applying  for 
a  disability  annuity  and  for  early  Medicare 
coverage  by  a  disabled  widow(er),  a 
disabled  widow(er)  who  has  remarried, 
and  a  disabled  divorced  wife  who  has 
survived  the  employee.  Infomation 
collected  includes:  The  applicant's 
personally  identifying  data,  medical 
condition,  medical  care,  daily  activities, 
education  and  training,  work  history, 
current  earnings,  and  benefits  from  other 
government  agencies. 

AA-18 — Application  for  Mother's /Father's 
and  Child's  Annuity.  Used  in  applying  for 
insurance  annuity  benefits  by  the  following 
surivors — the  mother  or  father,  the 
remarried  mother  or  father,  or  the  surviving 
divorced  spouse — on  their  own  behalf  and 
on  behalf  of  the  child  of  the  deceased 
employee.  Information  collected  includes: 
Applicant's  personally  identifying  data. 


family  history,  work  history,  earnings, 
benefits  from  the  other  government 
agencies,  and  the  deceased  employee's 
work  history  and  military  service. 

AA-19 — Application  for  Child's  Annuity. 
Used  in  applying,  on  behalf  of  a  child  of  a 
deceased  employee,  for  an  insurance 
annuity  and  any  insurance  benefits 
payable  under  Title  II  of  the  Social 
Security  Act.  Information  collected 
includes:  Applicant's  personally  identifying 
data,  family  history,  work  history,  earnings, 
benefits  from  other  government  agencies, 
and  deceased  employee's  work  history  and 
military  service. 

AA-19a — Application  for  Determination  of 
Child  Disability.  Used  in  applying  for  an 
annuity  based  upon  the  child's  disability 
and  for  early  Medicare  coverage  by  a 
spouse  or  the  disabled  child  himself  or 
herself.  Information  collected  includes: 
Applicant's  personally  identifying  data, 
medical  condition,  medical  care,  daily 
activities,  education  and  training,  work 
history,  earnings,  and  benefits  from  other 
government  agencies. 

AA-19S — Application  for  Child's  Annuity/ 
Full-Time  Student.  Used  in  applying  for  an 
insurance  annuity  by  a  student  who  is  the 
child  of  a  deceased  employee.  Information 
collected  includes:  Applicant's  personally 
identifying  data,  family  history,  work 
history,  earnings,  school  attendance, 
benefits  from  other  government  agencies, 
and  deceased  employee's  work  history  and 
military  service. 

AA-20 — Application  for  Parent 's  Annuity. 
Used  by  the  parent  of  a  deceased  employee 
in  applying  for  an  insurance  annuity  and 
for  health  insurance  benefits.  Information 
collected  includes:  Applicant's  personally 
identifying  data,  family  history,  work 
history,  earnings,  benefits  from  other 
government  agencies,  and  deceased 
employee's  work  history  and  military 
service. 

AA-21 — Application  for  Lump-Sum  Death 
Payment  and  Annuities  Unpaid  at  Death. 
Used  by  a  surviving  relative,  a  designated 
beneficiary  or  a  funeral  director  to  apply 
for.  as  appropriate,  a  lump-sum  benefit  or 
annuities  due  but  unpaid  at  the  annuitant's 
death.  Information  collected  includes: 
Applicant's  personally  identifying  data, 
burial  expense  information,  and  the 
deceased  employee's  family  history,  work 
history  and  military  service. 

ES-la — Application  for  Employment  Service. 
Used  by  an  unemployed  railroad  employee 
in  applying  for  employment  counseling, 
referral  and  placement  assistance  services 
under  the  Railroad  Unemployment 
Insurance  Act:  also  used  to  enroll  the 
names  of  separated  railroad  employees  on 
the  central  register. 

Sl-la — Application  for  Sickness  Benefits. 
Used  by  a  railroad  employee  in  applying 
for  sickness  benefits  under  the  Railroad 
Unemployment  Insurance  Act.  Information 
collected  will  determine  eligibility  for 
benefits  and  the  signed  form  will  operate 
as  a  waiver  for  release  of  medical 
information. 

SI-2 — Application  and  Statement  of 
Sickness/Pregnancy.  Miscarriage  or 


im 
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Childbirth.  Used  by  a  female  railroad 
employee  in  applying  under  the  Railroad 
Unemployment  Insurance  Act  for  sickness 
benefits  based  on  pregnancy,  miscarriage 
or  childbirth. 
UI-1  (ES-1) — Application  for  Unemployment 
Benefits  &  Employment  Service.  Used  by 
an  unemployed  railroad  employee  in 
applying  for  unemployment  insurance 
benefits  and  employment  referral  services 
under  the  Railroad  Unemployment 
Insurance  Act. 

(ii)  Related  forms. 

AA-2P(R) — Record  of  Employee's  Prior 
Service  (Retirement).  Used  by  an  employer 
to  inform  the  Board  of  an  employee's  pre- 
1937  creditable  service  and  compensation. 

AA-2P(U) — Record  of  Employee 's  Prior 
Service  (Unemployment).  Used  by  an 
employer  to  inform  the  Board  of  an 
employee's  pre-1937  creditable  service  and 
compensation  for  railroad  unemployment 
insurance  purposes. 

AA-il — Self  Employment  Questionnaire. 
Used  by  an  employee  or  the  employee's 
spouse  who  has  applied  for  a  retirement 
annuity  in  order  to  determine  whether  any 
self-employment  is  exempt  from  "last 
person  service"  employment  restrictions. 

AA-lla — Designation  or  Change  of 
Beneficiary  for  Residual  Lump  Sum.  Used 
by  an  employee  lo  designate  the 
beneficiary  or  beneficiaries  who  would 
receive  the  residual  lump-sum. 

AA-15 — Employee's  Statement  of  Service 
Performed  Before  January  1.  1337.  to 
Employers  Under  the  Railroad  Retirement 
Act.  Used  by  an  employee  claiming 
creditable  service  prior  to  January  1. 1973 
to  assist  the  employer  in  locating  the 
employee's  service  and  compensation 
record.  (The  Board's  records  do  not  reflect 
service  prior  to  1937.) 

ES-2 — Supplemental  Information  for  Central 
Register  (Card)  Used  to  update  the  central 
register  of  separated  railroad  employees. 

ES-20a — Applicant's  Referral  Report.  Used 
to  refer  a  railroad  employee  or  a  railroad 
unemployment  benefit  claimant  to  a 
prospective  employer.  If  unemployed,  the 
claimant  is  informed  that  failure  without 
good  cause  to  comply  with  instructions  or 
lo  accept  suitable  work  available  will 
prevent  payment  of  benefits  for  30  days. 

ES-20b — Employment  Referral  Card.  Used  by 
a  prospective  employer  to  verify  that  the 
referred  railroad  worker  (1)  Appeared  for 
the  interview  and  (2)  was  considered  for 
the  position. 

ES-20C — Notice  of  fob  Opening.  Used  to 
advise  unemployed  railroad  employees  of 
job  opportunities  for  which  they  may  apply 
or  decline  to  apply  without  being  penalized 
by  a  30  day  disqualification. 

ES-21 — Referral  to  State  Employment 
Service.  Used  to  refer  a  railroad 
unemployment  insurance  claimant  to  the 
Slate  Employment  Service  for  possible  job 
openings.  The  claimant  is  informed  that 
failure  without  good  cause  to  comply  with 
instructions  to  accept  suitable  work  will 
prevent  payment  of  benefits  for  30  days. 

ES-21  c — Report  on  Placement  or  Refusal  or 
Referral  or  fob  Offer  to  Railroad 
Retirrnwnt  Board.  Used  by  a  State 


Employment  Service  to  verify  whether  the 
referred  claimant:  (1)  Did  appear  for  an 
interview  and  (2)  was  considered  for  job 
openings. 

ES-22 — Unemployment  Claims  Agent's 
Placement  Report.  Used  by  a  railroad 
unemployment  claims  agent  to  report 
results  of  efforts  to  place  an  unemployed 
railroad  employee  in  another  job. 

C-SEVP — Report  of  Medical  Condition  by 
Employer  Used  to  request  information 
from  a  railroad  employer  about  a  disability 
applicant's  medical  condition  and 
disqualification  for  work. 

Q-Ah-Supplement  to  Claim  of  Person 
Outside  the  United  States.  Used  lo  obtain 
supplemental  information  from  a  non-U.S. 
citizen  annuity  applicant  whose  annuity 
may  be  subject  to  the  income  tax 
withbolding  provisions  of  the  U.S.  Internal 
Revenue  Code;  used  to  obtain  information 
from  a  beneficiary  who  has  informed  the 
Boarfl  or  a  change  in  country  of  residence 
which  may  subject  him  or  her  to  such  tax 
withholding  provisions. 

G-fl6 — Certification  in  Support  of  Employer 
Service  for  Which  No  Records  Are 
Available.  Used  by  an  employee  to 
reconstruct  pre-1937  creditable  service  and 
compensation  when  the  employer's  records 
are  incomplete  or  unavailable. 

G-88 — Certificate  of  Termination  of  Service 
and  Belinquishment  of  Rights.  Used  to 
obtafai  evidence  that  an  applicant  for  a 
retirement  annuity  has  relinquished  all 
right!  to  return  to  employer  service. 

G-96p-^Employer's  Supplemental  Pension 
Repdrt.  Used  lo  obtain  pension  data  from 
an  ei^ployer  to  correct  the  supplemental 
annuity  amount  payable  to  an  annuitant  or 
annuity  applicant. 

G-88T~^Request  for  Information  About 
Employer  Pension  Plans.  Used  lo  obtain 
information  from  an  employer  about  any 
private  pension  plans  that  it  may  have 
established. 

G-11&— Stoteme/7/  Regarding  Adoption.  Used 
by  a  surviving  child  through  his  or  her 
representative,  to  provide  information 
supporting  an  equitable  adoption;  used  by 
an  employee  or  a  spouse  trying  to  increase 
an  annuity  by  claiming  an  equitably 
adopted  child;  and,  used  by  a  third  party  or 
an  iretitution  to  provide  evidence  of  an 
equitable  adoption  in  support  of  the  claim 
of  a  aurviving  child,  employee  or  spouse. 

G-i24-^totement  of  Marital  Relationship. 
Used  by  a  spouse  to  provide  information  in 
support  of  a  marital  relationship  not 
solemnized  by  a  civil  or  religious 
ceremony. 

G-124a — Statement  Regarding  Marriage. 
Used  by  an  individual  who  has  knowledge 
of  a  naritel  relationship  not  solemnized  by 
a  civil  or  religious  ceremony  to  provide 
information  in  support  of  that  relationship. 

G-\Z\-^Authorization  of  Payment  and 
Release  of  All  Claims  to  a  Death  Benefit  or 
Accrued  Annuity  Payment.  Used  by  a  non- 
spouee  survivor  of  a  deceased  employee  to 
assign  rights  as  a  beneficiary  to  another 
beneficiary. 

G-1 34— S/ote/ne/?/  Regarding  Contributions 
and  Support.  Used  by  an  applicant  who,  in 
order  to  qualify  for  benefits,  must  show 
recent  of  one-half  support  from  the 


employee  at  the  time  of  the  employee's 
retirement,  period  of  disability  onset  or 
death.  Among  these  applicants  are:  a 
parent  of  a  deceased  employee,  a  spouse 
and  a  widow(er). 

G-204 — Verification  of  Worker's 
Compensation/Public  Disability  Benefit 
Information.  Used  to  obtain,  from  a  public 
agency  paying  an  applicant's  worker's 
compensation  or  public  disability  benefits, 
verification  of  the  information  provided  by 
an  applicant. 

G-206— Public  Service  Pension 
Questionnaire.  Used  to  obtain  information 
from  a  spouse  or  a  survivor  annuity 
applicant  to  determine  if  the  annuity  is  or 
will  be  subject  to  a  reduction  for  a  public 
service  pension. 

G-209 — Employee  Noncovered  Service 
Questionnaire.  Used  to  obtain  information 
from  railroad  employee  annuitants  or 
annuity  applicants  about  benefits  they 
either  receive  or  expect  to  receive  based  on 
employment  not  covered  under  the 
Railroad  Retirement  Act  or  the  Social 
Security  Act. 

G-214 — Worker's  Compensation  and  Public 
Disability  Benefit  Questionnaire.  Used  lo 
obtain  information  from  an  annuity 
applicant  as  to  whether  he  or  she  is     i 
receiving  or  will  receive  worker's         l 
compensation  or  public  disability  benefits. 
Such  benefits  may  be  offset  against  the 
annuity  compulation. 

G-237 — Statement  Regarding  Marital  Status. 
Used  by  an  applicant  or  an  employee  if  still 
living  to  obtain  information  required  in 
establishing  the  marital  status  of  the 
employee,  spouse  or  surviving  spouse  if  the 
initial  information  about  the  dissolution  of 
the  marriage  is  inconclusive. 

G-238 — Statement  of  Residence.  Used  lo 
obtain  information  to  determine  whether 
there  should  be  a  presumption  in  favor  of 
the  validity  of  the  last  of  several  confiicting 
marriages.  This  form  is  completed  by  an 
individual  who  was  shown  by  Form  G-237 
as  having  some  knowledge  as  lo  where  the 
applicant  or  former  spouse  lived  after  the 
dissolution  of  the  marraige. 

G-238a — Statement  Regarding  Divorce  or 
Annulment.  Used  to  search  official  legal 
records  for  copies  of  divorce  decrees  or 
annulments. 

G-250 — Report  of  Physical  Examination. 
Used  by  a  disability  applicant's  personal 
physician  to  provide  requested  medical 
information. 

G-251 — Voaational  Report.  Used  to  obtain  a 
work  history  and  detailed  job  duties  from 
employee  and  most  surviving  spouse 
disability  applicants;  used  to  establish  the 
employee's  regular  occupation  for  purposes 
of  an  employee  occupational  disability 
determination. 

G-256 — Application  for  Search  of  Census 
Records.  Used  to  obtain  census  records 
from  Bureau  of  Census  to  provide  evidence 
of  age  in  support  of  an  application  for  . 
benefits  if  age  is  at  issue  and  no  bettei< 
evidence  of  age  is  available. 

G-273— Statement  of  Death  by  Funeral 
Director.  Used  by  a  funeral  director  for 
providing  certification  of  death  in  lieu  of  a 
death  certificate  and  for  providing 


Federal  Register  /  Vol.  52.  No.  65  /  Monday,  April  6,  1987  /  Rules  and  Regulations 


11013 


information  in  support  of  a  claim  for  death 
benefits. 
G-273a — Funeral  Director's  Statement  of 
Burial  Charges.  Used  by  a  funeral  director 
in  connection  with  an  application  by  a 
survivor  (other  than  the  surviving  spouse 
who  was  living  in  the  same  household  with 
the  annuitant  at  the  time  of  death) 
authorizing  direct  payment  of  the  lump-sum 
death  payment  to  the  funeral  director. 
G-315 — Student  Questionnaire.  Used  in 
seasonal  monitoring  and  to  obtain 
information  from  a  student  to  verify  his  or 
her  status  with  respect  to  (1)  Full  time 
enrollment,  (2)  marriage.  (3)  age.  (4) 
employment.  (5)  social  security  benefits, 
and  (6)  earned  income. 
G-3l5a— Statement  by  School  Official  of 
Student's  Full  Time  Attendance.  Used  to 
obtain  information  from  a  school  offlcial  to 
verify  the  full  time  attendance  of  a  student 
beneficiary. 
G-318 — Statement  of  Spouse  of  Employee 
Annuitant.  Used  to  obtain  information  from 
a  railroad  employee's  spouse  to  determine 
whether  such  spouse  is  eligible  for  Railroad 
Retirement  Act  benefits  under  the  overall 
minimum  guaranty  provision. 
G-319 — Employee  Annuitant's  Statement 
Regarding  Family  and  Earnings.  Used  to 
obtain  information  from  a  railroad 
I   employee  about  child(ren),  earnings,  and 
'   receipt  of  social  security  benefits  to 
determine  whether  any  student-child(ren) 
are  eligible  for  Railroad  Retirement  Act 
benefits  under  the  overall  minimum 
guaranty  provision. 
G-320 — Statement  by  Employee  Annuitant 
Regarding  Student  Age  18-19.  Used  to 
obtain  information  from  a  railroad 
employee  about  the  employee's  child(ren)'8 
school  attendance,  earnings,  and  social 
security  benefits. 
G-346 — Employee's  Certification.  Used  in 
determining  whether  there  was  a  legal 
impediment  to  the  marriage  of  the  spouse 
or  former  spouse  of  a  railroad  employee. 
G-423 — Financial  Disclosure  Statement. 
Used  to  obtain  financial  information  from 
an  overpaid  annuitant  or  claimant  who  is 
requesting  that  the  Board  waive  its  right  to 
recover  the  overpayment. 
G-476c — Report  of  Former  Spouse-Annuitant. 
Used  in  determining  the  eligibility  of  a 
spouse  annuitant  or  divorced  spouse 
annuitant  for  an  appropriate  survivor 
annuity  upon  death  of  the  employee, 
information  collected  includes:  Applicant's 
personally  identifying  information,  recent 
work  history,  benefits  from  other 
government  agencies,  and  identification  of 
other  family  member(sj  possibly  eligible  for 
survivor  benefits. 
ID-4k — Notification  to  Employer  That  a 
Current  or  Former  Employee  Has  Applied 
for  Unemployment  Benefits.  Used  to  notify 
a  railroad  employer  that  an  employee  has 
filed  an  unemployment  compensation 
claim:  used  to  grant  such  employer  the 
opportunity  to  rebut  the  employee's 
statements  as  to  current  unemployment, 
reasons  for  current  unemployment,  date 
last  worked,  and/or  nonpayment  of 
vacation  or  other  such  pay. 
ID-4L — Notification  to  Employer  That  a 
Current  or  Former  Employee  Has  Applied 


for  Sickness  Benefits.  Used  to  notify  a 
railroad  employer  that  an  employee  has 
filed  a  claim  for  sickness  benefits;  used  to 
grant  such  employer  the  opportunity  to 
rebut  the  employee's  statements  as  to 
current  sickness  or  injury,  date  last  worked 
or  returned  to  work,  nonreceipl  of  a 
personal  injury  settlement  or  judgment  for 
the  infirmity  which  has  precluded  work, 
and/or  non-receipt  of  wages  or  salary  or 
benefits  such  as  vacation  or  sick  pay  while 
not  working. 

ID-5i — Letter  to  Non-Railroad  Employers  on 
Employment  and  Earnings  of  a  Claimant. 
Used  to  obtain  information  from  a  non- 
railroad  employer  about  work  performed 
during  the  period  for  which  unemployment 
benefits  were  claimed. 

ID-5t[SUP)— Report  of  Employees  Paid  RUIA 
Benefits  for  Each  Day  in  Month  Reported 
as  a  Creditable  Month  of  Service.  Used  to 
obtain  information  from  a  railroad 
employee  about  compensation  credited  to 
an  employee  during  the  period  for  which 
either  unemployment  or  sickness  benefits 
were  claimed. 

ID-7h — Non-Entitlement  to  Sickness  Benefits 
and  Information  on  Unemployment 
Benefits.  Used  to  notify  a  claimant  that  if 
he  or  she  is  unable  to  work  for  a  longer 
period  of  time,  he  or  she  needs  to  have  a 
doctor  furnish  additional  medical 
information. 

ID-lla — Notice  of  Late  Filing  for  Sickness 
Benefits.  Used  to  obtain  information  from 
an  employee  filing  late  for  sickness 
benefits  to  determine  whether  the 
circumstances  justify  payment  of  benefits. 

ID-28a(l) — Statement  in  Lieu  of  an 
Application  for  Sickness  Benefits.  Used  by 
a  survivor  applying  for  sickness  benefits 
for  which  the  employee  might  have  t>een 
eligible  but  for  which  no  application  had 
been  filed. 

ID-30k{l) — Supplemental  Information  on 
Injury  or  Illness.  Used  as  a  follow-up  in 
obtaining  information  about  the  status  of 
any  personal  injury  claim  based  on  the 
injury  for  which  sickness  benefits  were 
paid. 

RBS^Your  Duties  As  Representative  Payee. 
Used  to  inform  a  substituted  or 
representative  payee  of  his  or  her 
recordkeeping  duties  with  respect  to  the 
benefit  payments  he  or  she  is  receiving  on 
behalf  of  an  incompetent  or  incapacitated 
annuitant. 

RL-llb — Request  for  Hospital  Medical 
Records.  Used  to  obtain  copies  of  medical 
records  from  a  private  hospital  when  a 
disability  applicant  indicates  that  he  or  she 
received  care  from  that  hospital:  used  to 
provide  that  hospital  with  the  applicant's 
written  consent  to  disclose  such 
information. 

RL-11  d — Request  for  State  Agency 's  Medical 
Information.  Used  to  obtain  copies  of 
medical  reports  and  other  information  from 
a  state  agency  that  paid  worker's 
compensation  or  public  disability  benefits 
when  a  disability  applicant  indicates  that 
he  or  she  received  such  benefits;  used  to 
provide  the  agency  with  the  applicant's 
written  consent  to  disclose  such 
information. 

R1^12/ID-31a — Contract  for  Professional 
Services.  Used  to  request  si>ecific  medical 


services  from  a  consulting  physician:  used 
to  provide  the  physician  with  reporting  and 
reimbursement  instructions. 
RL-94-F-!-Surv;Vor  Questionnaire.  Used  to 
obtain  information  about  the  survivors  or 
the  estate  of  a  deceased  railroad  employee 
to  determine  whether  and  to  whom 
survivor  benefits  are  payable. 

HL-Z31-F— Request  to  Non-Railroad 
Employer  for  Information  About 
Annuitant's  Work  and  Earnings.  Used  to 
determine  whether  an  annuitant  has 
returned  to  work  for  "last  person  service" 
employer  (i.e.,  the  last  employer  before 
retirement  of  a  railroad  employee  or  spouse 
applicant). 

RRB-1001 — Nonresident  Questionnaire.  Used 
to  obtain  information  from  a  non-resident 
annuitant  about  the  status  of  his  or  her 
citizenship  and  legal  residence  for 
purposes  of  determining  the  amount  of  tax 
that  must  be  withheld. 

RKB-VI*-P— Withholding  Certificate  for 
Railroad  Retirement  Payments.  Used  to 
obtain  information  from  an  annuitant  about 
the  amount  to  be  withheld  from  any  portion 
of  his  or  her  retirement  benefits  subject  to 
federal  income  taxation. 

Sl-lh^Statement  of  Sickness.  Completed  by 
the  railroad  employee's  physician  to 
support  the  employee's  claim  of  being 
unable  to  work  because  of  illness  or  injury. 

SI-lc — Supplemental  Information  on 
Accident  and  Insurance.  Used  to  obtain 
further  information  from  an  employee 
about  the  identity  of  the  person,  company, 
and/or  insurer  who  may  be  liable  for 
damages  to  the  employee  and  about  the 
possibility  of  litigation  and/or  a  settlement. 

Sl-3 — Claim  for  Sickness  Benefits.  Used  by 
an  employer  who  has  filed  for  sickness  to 
provide  information  in  support  of  a  claim 
for  benefits  for  a  particular  period,  usually 
14  days. 

SI-5 — Report  of  Payments  to  Employee 
Claiming  Sickness  Benefits  Under  the 
Railroad  Unemployment  Insurance  Act 
Used  to  obtain  information  from  the 
allegedly  liable  pariy  about  the  amount  of 
damages  received  by  a  railroad  employee 
from  a  personal  injury  settlement  or 
lawsuit  or  about  the  amount  of  an  award 
for  a  worker's  compensation  or  an 
insurance  claim.  Form  SI-5  is  sent  with 
Fomi  lD-30b,  which  serves  as  a  transmittal 
letter  and  explains  the  Board's  right  of 
reimbursement. 

SI-7 — Supplemental  Doctor's  Statement 
Used  to  obtain  medical  evidence  needed  to 
supplement  the  medical  information 
submitted  on  Form  Sl-lb.  Statement  of 
Sickness. 

Sl-10— Statement  of  Authority  to  Act  for 
Employee.  Used  to  determine  who  may  act 
in  a  representative  capacity  for  an 
employee  when  he  or  she  has  become 
incapable  of  signing  documents  and 
transacting  business  in  connection  with 
obtaining  sickness  benefits. 

Sl-62 — Claim  for  Sickness  Benefits  Due 
Employee  But  Not  Paid  at  Death.  Used  by 
a  survivor  to  claim  unpaid  sickness 
benefits  for  which  the  deceased  employee 
was  ineligible. 
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IM-le — Pay  Rate  Report.  Used  by  a  claimant 
for  sickness  or  unemployment  benenis  (o 
provide  information  on  his  or  her  last 
railroad  employment  and  pay  rate  when 
such  information  is  not  otherwise  available 
from  the  Board's  records. 

Ul-lf— Poy  Rate  Report.  Used  by  an 
employer  to  verify  the  rate  of  pay  reported 
by  an  employee. 

U 1-1  g — Ewployee-Employer  Statement  of  Pay 
Rate.  Used  to  obtain  information  from  both 
the  employee  and  the  employer  when  the 
employee  believes  that  his  or  her  pay  rate 
was  not  reported  accurately  by  the 
employer. 

lil-3— C/o//n  for  Unemployment  Benefits. 
Used  by  a  claimant  for  unemployment 
benefits  to  provide  information  in  support 
of  claimed  days  of  unemployment  during  a 
14-day  registration  period. 

UI-9 — Applicant  s  Statement  of  Employment 
and  Wages.  Used  by  a  claimant  for 
unemployment  or  sickness  benefits  if  his  or 
her  current  service  and  compensation 
either  have  not  yet  been  reported  or  have 
been  underreported  to  the  Board. 

UI-13 — Notice  of  Payment  of  Separation 
Allowance.  Used  by  an  employer  to 
provide  information  about  a  former 
employee's  separation  from  service. 

UI-23 — Claimant's  Statement  of  Service  for 
Railroad  Unemployment  Insurance 
Benefits.  Used  by  a  claimant  for 
unemployment  or  sickness  benefits  to 
establish  whether  he  or  she  has  sufficient 
service  to  qualify  for  extended  or 
accelerated  benefits. 

Vl-35— Field  Office  Record  of  Claimant 
Interview.  Used  to  conduct  a  personal 
interview  of  a  claimant  for  unemployment 
benefits  at  a  field  office  or  itinerant  point. 

UI-44 — Claim  for  Credit  for  Military  Service 
(RUIA  Act).  Used  to  obtain  information 
from  a  claimant  about  military  service 
because  such  service  can  be  used  under 
certain  circumstances  to  extend 
employment  or  sickness  benefits  under  the 
Railroad  Unemployment  Insurance  Act. 

UI-45 — Certification  Regarding  Rights  to 
Unemployment  Benefits.  Used  by  a 
claimant  who  has  voluntarily  left  work  to 
certify  whether  he  or  she  has  rights  to 
benefits  under  any  other  unemployment 
insurance  law. 

UI-48 — Claimant's  Statement  Regarding 
Benefit  Claims  for  Days  on  Which  He 
Worked.  Used  to  obtain  the  claimant's 
explanation  for  claiming  benefits  for  days 
on  which  he  or  she  was  apparently 
employed. 

UI-54 — Unemployment  Claims  Agent's 
Statement  Regarding  Benefit  Claims  for 
Days  on  Which  a  Claimant  Worked.  Used 
to  obtain  information  from  an 
unemployment  claims  agent  concerning  a 
claimant's  alleged  employment  on  days 
claimed  as  days  of  unemployment. 

UI-62 — Canadian  Unemployment  and 
Sickness  Benefit  Information.  Used  to 
obtain  the  Canadian  social  insurance 
number  from  a  claimant  for  unemployment 
or  sickness  benefits  when  a  claimant's 
address  indicates  Canadian  residency. 

UI-63 — Application  for  Accrued  Benefits  Due 
Under  the  Railroad  Unemployment 
Insurance  Act  and  Unpaid  at  Death.  Used 


by  a  survivor  to  apply  for  the  accrued 
sickness  or  unemployment  benefits  unpaid 
at  the  death  of  the  employee;  also  used  to 
identify  the  proper  payee. 

(3)  Health  insurance  applications  and 
related  forms.  The  following  forms  are 
prescribed  for  use  by  qualified  railroad 
retirement  beneficiaries  to  establish 
entitlement  based  on  age  or  disability, 
and  to  enroll  and  collect  benefits  under 
the  Social  Security  health  insurance 
program  administered  by  the  Board. 

(i)  Application  forms. 

AA-Q— Employee  Application  for  Medicare. 
Used  by  an  employee  not  entitled  to 
monthly  benefits  to  apply  for  hospital 
insurance  and  supplemental  medical 
insurance. 

AA-7 — Spouse/Divorced  Spouse  Application 
for  Medicare.  Used  by  the  spouse  or 
divorced  spouse,  neither  of  whom  would  be 
otherwise  entitled  to  benefits  under  the 
Railroad  Retirement  Act,  to  apply  for 
hospital  and  supplemental  medical 
insurance. 

AA-8 — Widow/Widower  Application  for 
Medicare.  Used  by  a  widow(er)  who  is  not 
otherwise  entitled  to  benefits  under  the 
Railroad  Retirement  Act  to  apply  for 
hospital  and  supplemental  medical     '- 
insurance. 

(ii)  Related  forms. 

AA-VA— Application  for  Canadian  Hospital 
Benefits  Under  Medicare — Part  A.  Used  by 
a  qualified  railroad  retirement  beneficiary 
to  apply  for  hospital  benefits  under  Part  A 
of  Medicare  for  services  provided  in 
Canada.  The  information  provided  is 
verified  by  the  Board's  Canadian 
contractor,  currently  Blue  Cross  of  Ontario, 
before  any  benefits  are  paid. 

G-740B— Requests  for  Medicare  Payment  by 
Organizations  Which  Qualify  to  Receive 
Payment  for  Paid  Bills.  Used  by  Railroad 
Hospital  Associations  and  Group 
Prep^ment  Plans  approved  to  receive 
reimbursement  directly  from  the  Medicare 
carrier  for  charges  that  the  organization 
paid  for  services  to  its  members. 

G-740S— /'o(/e/j/  's  Request  for  Medicare 
Payment.  Used  by  a  qualified  railroad 
retirement  beneficiary  to  file  a  claim  for 
Part  B  (supplemental  medical)  benefits 
directly  with  the  Board's  carrier. 

HCFA-1500 — Common  Health  Insurance 
Claim  Used  by  Physicians  and  Suppliers. 
Used  by  a  physician  or  other  supplier  of 
Part  B  (supplemental  medical]  services  to 
claim  payment. 

(4)  Fbrms  for  post-application  actions. 
The  following  forms  are  prescribed  for 
use  by  the  public  to  retain  benefits  and 
to  request  an  appeal  from  a  denial  of 
benefits,  a  withdrawal  of  an  application, 
a  substitution  of  a  representative  payee 
for  an  Incompetent  annuitant,  and 
similar  actions  subsequent  to  applying 
for  a  benefit. 

AA-S-'Application  for  Substitution  of  Payee 
for  Employee,  Spouse  or  Survivor 
Anniiitant.  Used  in  applying  for  a 


substitute  payee  to  receive  benefits  on         ' 
behalf  of  an  incompetent  annuitant. 
Information  collected  includes  that  needed 
to  select  a  representative  or  substitute 
payee  who! will  serve  in  the  best  interest  of 
the  incompetent  beneficiary. 

G-19 — Annual  Earnings  Monitoring 
Questionnaire.  Used  annually  by  an 
annuitant  to  report  work  and  earnings 
since  excess  income  may  reduce  the 
amount  of  an  annuity  and  type  of  work 
performed  may  suggest  recovery  from 
disability. 

G-99a — Representative  Payee  Report  Used 
in  obtaining  information  from  a  substitute 
or  representative  payee  to  monitor  the 
performance  of  his  or  her  duties  with 
respect  to  flie  annuitant. 

G-99C — Representative  Payee  Evaluation 
Report  Osed  in  obtaining  more  highly 
detailed  information  from  a  substitute  or 
representative  payee  who  has  failed  to 
respond  to  form  G-99A,  above;  also  used 
to  determine  whether  the  current  payee 
should  continue  in  this  capacity. 

G-2S4 — Continuing  Disability  Report  Used ' 
to  obtain  current  information  about  a 
disability  beneficiary's  work  activity  and 
medical  condition  to  determine  continuing 
entitlement  to  disability  benefits. 

G-478 — Statement  Regarding  Patient's 
Capability  to  Manage  Payments.  Used  to 
obtain — from  an  annuitant's  attending 
physician  or  from  a  medical  officer  , 

attached  to  an  institution — medical 
evidence  of  such  annuitant's  incapacity  to 
manage  his  or  her  personal  and  financial 
affairs. 

G-718 — Request  for  Termination  of 
Supplementary  Medical  Insurance.  Used 
by  a  beneficiary  to  provide  the  information 
needed  to  terminate  his  or  her 
supplemental  medical  insurance.  i 

G-790— Request  for  Review  of  Part  B  ' 

Medicare  Claim.  Used  by  a  beneficiary 
claiming  Part  B  medical  insurance  benefits 
to  request  reconsideration  of  a  benefit 
determination  by  the  carrier. 

G-791— Request  for  Hearing — Part  B 
Medicare  Claim.  Used  by  a  qualified 
railroad  retirement  beneficiary  to  request  a 
hearing  following  review  when  an 
unfavorable  redetermination  decision  has 
been  made  on  a  Part  B  Medicare  claim. 

HA-1 — Appeal  Under  the  Railroad 
Retirement  Act  Used  by  an  applicant  or  an 
annuitant  to  appeal  to  a  referee  from  a 
denial  of  a  claim  for  retirement  or 
disability  benefits,  or  to  appeal  from  a 
referee's  decision  to  sustain  the  original 
denial. 

HA-4 — Appeal  Under  the  Railroad 
Unemployment  Insurance  Act  Used  by  a 
claimant  to  appeal  both  an  initial 
determination,  a  redetermination  and/or  a 
referee's  decision  denying  railroad 
unemployment  or  sickness  insurance 
benefits.  i 

(5)  Forms  related  to  maintenance  of 
earnings  records.  The  following  forms 
are  used  by  the  Railroad  Retirement    . 
Board,  by  railroad  employers,  and  by 
other  members  of  the  public  in 
connection  with  the  crediting  and 
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maintenance  of  earnings  records  of 
railroad  wage  earners. 

AA-\Z— Notice  of  Death  and  Statement  of 
Compensation.  Used  by  an  employer  to 
notify  the  Board  of  the  date  of  death  of  an 
employee  and  to  report  any  service  and 
compensation  not  yet  reported  to  the 
Board:  such  "lag  period"  data  is  used  to 
determine  entitlement  to.  and  amount  of. 
the  annuity  payable  to  the  survivors  of  the 
employee. 

BA-3a — Annual  Report  of  Creditable 
Compensation.  Used  by  an  employer  to 
report  seri'ice  months  and  compensation 
for  each  railroad  employee  annually. 

BA-4 — Report  of  Creditable  Compensation 
Adjustments.  Used  by  an  employer  to 
correct  service  and  compensation 
previously  reported,  or  to  report  service 
and  compensation  that  was  omitted  from  a 
previous  report. 

BA-5 — Quarterly  Summary  Report  of 
Employee  Compensation  Adjustments. 
Used  by  an  employer  to  summarize  on  a 
quarterly  basis  monthly  adjustments  to 
employee  compensation. 

DC-1 — Employer's  Quarterly  or  Annual 
Report  of  Contributions  Under  the  Railroad 
Unemployment  Insurance  Act.  Used  by  an 
employer  to  show  and  to  certify  periodic 
contributions  to  the  Railroad 
Unemployment  Insurance  fund. 

DC-2 — Employee  Representative's  Report  of 
Compensation.  Used  by  an  employee 
representative  to  update  his  or  her 
creditable  service  and  compensation 
record  which  is  the  basis  for  payment  of 
benefits  under  the  Railroad  Retirement  Act. 

DC-2a — Employee  Representative's  Status 
Report.  Used  to  determine  whether  an 
individual  qualifies  for  employee 
representative  status. 

DC-3 — Claim  for  Abatement  or  Refund  of 
Contributions.  Interest,  or  Penalty.  Used  by 
an  employer  to  claim  abatement  of  liability 
or  to  claim  a  refund  of  contributions  to  the 
railroad  unemployment  insurance  account. 

ERR-8 — Employment  Relation 
Questionnaire.  Used  by  an  employer  to 
inform  the  Board  when  an  employee  was 
not  in  compensated  service  on  August  29. 
1945  and  did  not  perform  six  months  of 
service  after  August  29. 1935  and  before 
January  1. 1946. 

C-ma— Employer's  Supplemental  Report  of 
Sen'ice  and  Compensation.  Used  to  obtain 
a  report  of  "lag  service"  and  compensation 
from  an  employer  to  help  determine 
entitlement  to,  and  the  amount  of,  an 
annuity. 

CL-99 — Employee  Deemed  Service  Month 
Questionnaire.  Used  to  obtain  information 
from  a  railroad  employer  to  determine  (1) 
Whether  a  claimant  had  an  employment 
relationship  with  a  covered  railroad 
employer  or  was  an  employee 
representative  during  a  month  worked,  and 
(2)  whether  such  claimant  can  be  credited 
with  a  deemed  month  of  service. 

UI-41 — Supplemental  Report  of  Service  or 
Compensation.  Used  to  obtain  a  report  of 
service  months  and  compensation  from  an 
employer  covering  the  period  between  the 
Board's  last  recorded  annual  entry  and  the 
date  when  the  claim  for  unemployment 
benefits  was  filed  (i.e..  the  "lag  period"). 


UI-41  A — Supplemental  Report  of 
Compensation.  Used  to  obtain  information 
from  an  employer  about  an  employee's 
compensation,  not  exceeding  $775  per 
month,  to  determine  whether  additional 
benefits  may  be  paid. 

(b)  OMB  control  numbers  assigned 
under  the  Paperwork  Reduction  Act. 
(1)  This  paragraph  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  the  Railroad  Retirement  Board  (the 
"Board")  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980.  Further,  such 
OMB  control  numbers  have  been 
appropriately  dispersed  throughout  the 
Code  of  Federal  Regulations,  following 
the  pertinent  section  prescribed  by  the 
Board.  The  Board  intends  that  this 
chapter  complies  with  section  7(b)  of 
Chapter  35  of  Title  44  of  the  United 
States  Code,  which  requires  in  relevant 
part  that  Federal  agencies  display  a 
current  control  number  assigned  by  the 
Director  of  the  Office  of  Management 
and  Budget  for  each  agency  information 
collection  requirement. 

(2)  In  addition  to  being  dispersed 
throughout  the  substantive  text  of  this 
chapter,  the  OMB  control  numbers  have 
also  been  compiled  into  the  following 
tables  of  information  collection 
requirements  which  includes  the  public 
reporting  forms  listed  in  paragraph  (a)  of 
this  section  as  well  as  certain  other 
information  collection  activities.  In 
these  tables,  the  Board's  public  reporting 
forms  are  associated  with  the  OMB 
control  number  assigned  to  the 
information  collection  containing  each 
form.  The  public  reporting  forms  are 
also  associated,  where  applicable,  with 
the  section  or  paragraph  of  the  Code  of 
Federal  Regulations  (CFR)  in  which  they 
are  identified  or  described. 


Table  1  A.— Railroad  Retirement  Board 
Appucation  and  Related  Forms 


Table    1  A. —Railroad    Re'hrement   Board 
Appucation  and  Related  Forms— Continued 


Forni  No. 

20  CFR  (untasa  oltiecwiM 
notadi  Part.  SecHon  or 

Subsacnon  Whare  Form  « 
WenMied  or  Descnbed 

Current 

OMB 

Control 

No 

AA-1 

AA-ld „    

217.3-  217.5:  217.6:  218.7: 
218.8. 

3220-0002 
3220-0002 

AA-2P(R( 

210.7 _ „ 

216.21:       217.3;       2176: 

2187;     218.8;     219.33; 

234  30. 

266.12            _._ 

3220-0003 
3220-0042 

3220-0138 
3220-0052 
3220-0062 

AA-3 _ 

AA-4 

AA.-i      , 

AA-6 ..._ 

AA-7 

3220-0062 
3220-0062 

AA-8 „. 

AA-11i„ 
AA-)2._.     „     .       .. 

AA-15 

AA-17 

234.42 _ 

209.4.  209.5 

210.7 

216.31.       217.3;       2176: 

218  7:2188.21931. 
216.31;  218.7.  218.8 

3220-0031 
3220-0005 
3220-0003 
3220-0030 

3220-0030 

AA-17b 

20  CFR  (untaa*  iMturmta  ■■  Currsni 

noted)  Part.  Sactxw  or  OMB 

Subsection  Where  Form  n  '  Control 

KterOitad  or  Descnbad  |       No 
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Table    lA— Aaicboao   RETtRCMENT    Board 
AppuCATtON  AND  RELATED  FORMS— Continued 


n«iiowi 

Form  No 

20  Cf  R  luntw  otrwKmo 
now*  Pan  S«*on  or 

SuMac«an  MM>*  Fon  « 
idwiMwtf  or  OMcnbeO 

■■ 
Currem 

OMe 

Control 
No 

SI-IC 

-""1' 

3220-O03« 

Sl-2 

SI-3 

335.202 , 

3220-0039 
3220-0039 

SI-5 -. 

SI-7 

341.4 _.„ _ 

335.103 _ 

336. 102 

3220-0038 
3220-0045 

SI-10.   

SI-62    _ 

3220-0034 
3220-00S5 

Ut-1(ES>-1 

LH-le _ 

U(-11 

Ul-lfl 

325.13..._    —      .    _    .... 

330.4 

330.4 

330.4 _ 

3220-0022 
3220-0097 
3220-0097 
3220-0097 

UI-3 

UI-9 

32512«b) _ _ 

S2^  '?  MS  102  

3220-0022 
3220-0025 

Ul-13.._ _ 

3220-0093 

UI-23 

325.13;  335  102 

325.13..       

3220-0025 
3220-0057 

UMl.... 

3220-0070 

UMIA 

3220-0070 

UI-44 

3220-0072 

UI-45     .  „       

3220-0078 

Ut-48 

322.4 „      

3220-0049 

UI-54 

UI-62 

322.4 „    .„ 

3220-0049 
3220-0074 

UI-«3 

3220-0056 

Table  1B.— Other  Railroad  Retirement 
Board  Information  Collection  Activities 
Referenced  by  Pertinent  CFR  Section 
AND  0MB  Control  Number 


Raitroad  Reoamem  Board 
Inlonnation  CoMaction 


Oscloiuce  ol  Buiiness  Irv 

forniatior  UnOar  FOIA. 
Gross  Eamwigs  Flepon 
Procutemanl  Raquest 
Railroad  Job  Vacancies 
Ralroad  Emptoyar  5  Ye« 
Recordkeatieis  Require- 
menl. 


20CFR<un«ass 
omenme  noMd) 

pan.  »ec«onor 
subsection  iriMre 
lorm  IS  identtfiad 
or 


Cufrem 

0MB 

Control 

No 


3220-0150 

3220-0132 
3220-0139 

3220-0122 
3220-0009 


(c)  Public  reporting  forms  submitted  to 
fewer  than  ten  individuals  annually  and, 
consequently,  not  required  to  display 
OMB  control  numbers. 

(1)  This  paragraph  collects  and 
displays  the  public  reporting  forms  of 
the  Railroad  Retirement  Board  which 
are  exempt  from  displaying  Office 
Management  and  Budget  (OMB)  control 
numbers  under  the  Paperwork 
Reduction  Act.  The  Board  intends  that 
this  paragraph  complies  with  the 
requirements  of  section  6(c)  of  Chapter 
35  of  Title  44  of  the  United  States  Code 
which  provide  that  those  information 
collection  requests  that: 

(i)  Require  the  public  to  respond  under 
penalty  of  law  or  as  a  condition  of 
obtaining  a  benefit  and 

(ii)  Are  submitted  to  fewer  than  ten 
persons  annually  must  contain  a 
statement  informing  the  public  that  they 
are  exempt  from  OMB  review.  As  a 
result  of  being  exempt  from  such  review, 
these  information  collections  arc  also 
exempt  from  having  to  display  a  control 
number.  The  Board  further  intends  that 
this  list  be  a  supplement  to,  rather  than 


a  substitution  for,  the  statement  of 
exemption  that  appears  on  the  form. 
(2)  Display. 

Table  2>-PubHc  Use  Forms  Exempt 
From  Displaying  OMB  Control  Numbers 


I 

Railroad  Retirement 

Board  Farm  Number: 

AA-lb „ 

AA-2P(U) „ 

DC-3 

ERR-e.> 

G-e8r..v 


30  CFK  Pari.  ttUion 

or  suboectioji  where 

form  la  Hienttfted  or 

tkicnbeii 


217.5 

210.7 

345.13 

209.2 

209.2 


Subchapter  B — [Amended] 

II.  Subchapter  B  of  Chapter  u  is 
amended  as  follows: 

a.  The  authority  citation  for  Part  209 
continues  to  read  as  follows: 

Authority:  Sees.  7(b]  (5)  and  (6).  Pub.  L  93- 
445.  88  Slat.  1339. 1340  (45  U.S.C.  231f(b)  (5) 
and  (6)):  sea  9.  Pub.  L  93-445,  88  Stat.  1343 
(45  U.S.C.  281(h);  sec.  13(a),  Pub.  L  93-445,  88 
Stat.  1345  (45  U.S.C.  2311). 

b.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sec.  1  (d),  (e)  and  (f).  Pub.  L  83- 
445.  88  Stat.  1307  and  1308  (45  U.S.C.  231  (d). 
(e)  and  (f));  sec.  3(i).  Pub.  L  93-445,  88  Stat. 
1325  and  1326  (45  U.S.C.  231(i)):  sec.  7(b)(5). 
Pub.  L  93-445,  88  Stat.  1339  (45  U.S.C. 
23lf(b){5)). 

c.  The  authority  citation  for  Part  216 
continues  to  read  as  follows: 

Authority:  Sec.  Z  Pub.  L  93-445.  88  Stat. 
1312-1319  (45  U.S.a  231a),  unless  otherwise 
noted.  Subpart )  also  issued  under  sec.  1,  Pub. 
L  93-445,  81  Stat.  1311  (45  U.S.C.  231).  Sec.  7. 
Pub.  L.  93-445,  88  Stat.  1339  (45  U.S.C.  2310- 

d.  The  authority  citation  for  Part  217 
continues  to  read  as  follows: 

Authority:  Sec.  5.  Pub.  L  93-445.  88  Stat. 
1332  (45  use.  231d),  sec.  7,  Pub.  L  93-445,  88 
Stat.  1339  (45  U.S.C.  231f). 

e.  The  authority  citation  for  Part  230 
continues  to  read  as  follows: 

Authority:  Sees.  2. 10.  SO  Stat.  309.  as 
amended,  314.  as  amended:  45  U.S.C  228b, 
228). 

f.  The  authority  citation  for  Part  234 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f. 

g.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Sec.  7(b)(5),  Pub.  L  9»-445.  88 
Stat.  1339  (45  U.S.C.  231f(b)(5));  sec.  8.  Pub.  L 
93-445,  88  Stat.  1341  (45  U.S.C.  231g):  sec.  5(f), 
Pub.  L  76-722.  52  Stat.  1100  (45  U.S.C.  35S<f)). 

h.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 


Authority:  Sec.  10.  50  Slat.  314.  as 
amended,  sec.  la  56  Stat.  207:  45  U.S.C.  22aj, 
228s. 


3rft 


i.  The  authority  citation  for  Part  320 
continues  to  read  as  follows: 

Authority:  Sec.  12.  52  Stat.  1107.  as 
amended;  45  U.S.C.  362.  unless  otherwise 
noted. 

j.  The  authority  citation  for  Part  322 
continues  to  read  as  follows: 
Authority:  45  U.S.C.  3621. 

k.  The  authority  citation  for  Part  325 
continues  to  reed  as  follows: 

Authority:  Sec.  12.  52  Stat.  1107,  as 
amended;  45  U.S,C.  362. 

1.  The  authority  citation  for  Part  330 
continues  to  read  as  follows: 

Authority:  Sec.  12.  52  Stat.  1107,  as 
amended:  45  U.S.C.  362. 

m.  The  authority  citation  for  Part  335 
continues  to  read  as  follows: 

Authority:  Sec.  12.  52  Stat.  1107.  as 
amended,  sees.  1,  2.  S,  52  Stat.  1094. 1096. 
1099,  as  amended;  45  U.S.C.  362,  351,  352,  355. 

n.  The  authority  citation  for  Part  341 
continues  to  read  as  follows: 

Authority:  Sec.  323,  Pub.  L  79-572.  60  Stat. 
740,  741:  45  U.S.C  362(o). 

0.  The  authority  citation  for  Part  345 
continues  to  read  as  follows: 

Authority:  Sec  12,  52  Stat.  1107.  as 
amended;  45  U.S.C  362,  Interpret  or  apply 
sec.  8,  52  Stat.  1102,  as  amended;  45  U.S.C 
358.  unless  otherwise  noted. 

PART  209— {AMENDED] 

1.  Section  209.2  is  amended  by  adding 
the  following  language  after  the  last 
sentence  in  the  section: 

9209.2    (Amended] 

•        •        *        *        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0089) 

PART  210-{  AMENDED] 

2.  Section  210.7  is  amended  by  adding 
the  following  language  after  the  last 
sentence  in  the  section: 

S  210.7    [Amended] 


(Approved  by  the  Office  of  Management  and 
Budget  under  coatro!-  numbers  3220-0003  and 
3220-0008) 

PART  216— {AMENDED]  { 

3.  Section  216.7  is  amended  by  adding 
the  following  language  after  the  last 
sentence  in  the  section: 

§216.7    [Amended] 
•        *        « 
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(The  information  collection  requirements 
contained  in  paragraph  (c)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  3220-0002.) 

4.  Section  216.9  is  amended  by  adding 
the  following  language  after  the  last 
sentence  in  the  section: 

§  216.9    [Amended] 

*         *         •         «         * 

(The  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  3220-0016.) 

5.  Section  216.21  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§216.21    (Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0016  and 
3220-0042) 

6.  Section  216.31  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§216.31    (Amended) 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt>er  3220-0030) 

7.  Section  216.47  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§216.47    (Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0030) 

8.  Section  216.71  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§  216.71    (Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0030) 

PART  217— [AMENDED] 

9.  Section  217.3  is  amended  by  adding 
the  following  language  after  the  last 
sentence  in  the  section: 

§217.3    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
BiKlget  under  control  numbers  3220-0030. 
3220-0031  and  3220-0042) 

10.  Section  217.5  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§217.5    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0002) 

11.  Section  217.10  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 


§217.10    (Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0031  and 
3220-0032) 

PART  230— [AMENDED] 

12.  Section  230.3  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§230.3    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0073) 

PART  234— [AMENDED] 

13.  Section  234.10  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§234.10    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0031) 

14.  Section  234.30  is  amended  by 
revising  the  following  language 
appearing  after  the  last  sentence  in  the 
section: 

§234.30    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0031  and 
3220-0032  and  3220-0042) 

PART  260— [AMENDED] 

15.  Section  260.5  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§260.5    [Amended] 

***** 

(The  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  3220-0007.) 

16.  Section  260.9  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§260.9    [Anwnded] 

***** 

(The  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  3220-0007.) 

PART  266— (AMENDED] 

17.  Section  266.12  is  amended  by 
revising  the  OMB  control  number 
statement  which  appears  at  the 
conclusion  of  this  section  as  follows: 

§266.12    [Amended] 


(Approved  by  the  Office  of  Managemer.;  and 
Budget  under  control  numbers  3220-0052  and 
3220-0151) 

PART  320— {AMENDED] 

18.  Section  320.39  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§320.39    (Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0020) 

PART  322— {AMENDED] 

19.  Section  322.4  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§322.4    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0049) 

PART  325— {AMENDED] 

20.  Section  325.12  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§325.12    [Amended] 

***** 

(The  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  3220-0022.) 

21.  Section  325.13  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§325.13    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0022, 
3220-0025  and  3220-0057) 

PART  330— (AMENDED] 

22.  Section  330.4  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§330.4    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0097) 

PART  335— (AMENDED] 

23.  Section  335.102  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§335.102    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0025. 
3220-0034  and  3220-0039) 
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-4,  secuon  jjo.iuj  is  amenaed  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§335.103    (Amended] 

*        •        •        *        ♦ 

(Approved  by  (he  OfHce  of  Management  and 
Budget  under  control  numbers  3220-0039, 
3220-0045  and  3220-0124) 

25.  Section  335.104  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§335.104    [Amended] 

***** 

(The  information  collection  requirements 
contained  in  paragraphs  (b)  and  (c)  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0039.) 

26.  Section  335.202  is  anriended  by 

adding  the  following  language  after  the 
last  sentence  in  the  section: 

§335.202    [Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt>er  3220-0039) 


PART  341— [AMENDED] 

27.  Section  341.4  is  amended  by 
adding  the  following  language  after  the 
last  sentience  in  the  section: 

§341.4    (Amended] 

***** 

(Approved  by  (he  OfHce  of  Management  and 
Budget  under  control  number  3220-0036) 

PART  345— [AMENDED] 

28.  Section  345.4  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§345.4    (Amended] 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0008) 

29.  Section  345.5  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§345.5    (AmmidMl] 


(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  3220-0012) 

30.  Section  345.6  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§345.6    [Amended] 
***** 

(Approved  by  Ihe  Office  of  Management  and 
Budget  under  control  number  3220-0012) 

31.  Section  345.8  is  amended  by 
adding  the  following  language  after  the 
last  sentence  in  the  section: 

§345.8    [Amended]  { 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0012) 

Dated:  March  27, 1987. 

By  Authority  of  the  Board. 

For  the  Board. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 

[FR  Doc.  87-7359  Filed  4-3-87;  8:45  amj 
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Proclamation  5624  of  April  3,  1987 

Interstate  Commerce  Commission  Day,  1987 


jFR  Doc.  87-7819 
Filed  4-6-87;  10:14  am) 
Billing  code  3ig5-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  Americans,  we  can  be  proud  of  our  unsurpassed  surface  transportation 
system  and  of  the  free  enterprise  that  made  private  sector  development  of  that 
system  possible. 

For  the  past  100  years,  the  Interstate  Commerce  Commission,  the  first  inde- 
pendent administrative  agency,  has  been  responsible  for  regulatory  oversight 
of  our  surface  transportation  system.  For  a  century,  the  Commission  has 
carried  out  its  missions  with  dedication  and  with  commitment  to  a  national 
surface  transportation  system  second  to  none.  The  Commission's  role  in 
regulating  transportation  has  changed  constantly  and  is  changing  even  now; 
regulation  by  government  is  giving  way  to  regulation  by  market  competition, 
and  both  the  transportation  industry  and  the  consumer  are  better  off  as  a 
result. 

The  Congress,  by  Senate  Joint  Resolution  96,  has  designated  April  3,  1987,  as 
"Interstate  Commerce  Commission  Day"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW.  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  April  3,  1987,  as  Interstate  Commerce  Commis- 
sion Day.  I  invite  the  people  of  the  United  States  to  observe  that  day  with 
appropriate  ceremonies  and  activities  to  recognize  the  100th  anniversary  of 
the  establishment  of  the  Interstate  Commerce  Commission. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of  April, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272  and  273 

lAmdt.  No.  287] 

Food  Stamp  Program;  Cure  Provision 
for  Employment  and  Training 
Requirements  and  TedYnical 
Corrections 

agency:  Food  and  Nutrition  Service. 

USDA. 

action:  Final  rule. 


summary:  This  rulemaking  implements 
an  amendment  to  the  Food  Stamp  Act  of 
1977  made  by  the  Food  Security  Act  of 
1985,  Pub.  L.  99-198,  Title  XV,  99  Stat. 
1566,  December  23, 1985  which  enables 
an  individual  or  household  to 
reestablish  food  stamp  eligibility  if  the 
household  member  who  failed  to  comply 
with  a  work  requirement  under  §  273.7 
complies  with  the  requirement  that  has 
been  violated. 

Several  minor  technical  corrections  to 
§  273.7  are  also  included  in  this 
rulemaking. 

date:  The  provisions  of  this  rulemaking 
are  effective  April  7, 1987.  An 
employment  and  training  program  shall 
be  implemented  in  each  State,  pending 
FNS  approval,  by  April  1. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Warner,  Food  and  Nutrition 
Service,  Chief,  Administration  and 
Design  Branch,  Family  Nutrition 
Programs.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302,  (703)  756- 
3383. 

SUPPLEMENTARY  INFORMATION: 

Classifi  cation 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 


The  Department  has  classified  this 
action  as  non-major. 

The  effect  of  this  action  on  the 
economy  will  be  less  than  $100  million. 
This  final  action  will  have  no  effect  on 
costs  or  prices.  Competition, 
employment  investment,  productivity, 
and  innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the 
competition  of  the  United  States-based 
enterprises  with  foreign-based 
enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  rule  related 
Notice  of  7  CFR  Part  3015.  Subpart  V  (48 
FR  29115),  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  Stat.  1164,  September  19. 
1980).  Anna  Kondratas,  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  final 
action  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  to  the  extent  that  they 
administer  the  Program.  Potential  and 
current  participants  will  be  affected 
because  they  will  have  to  fulfill  the 
work  requirements  established  by  State 
agencies  under  the  guidance  set  forth  in 
this  rulemaking. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  contained  in  §  273.7  of  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  that  Act.  The  OMB 
approval  number  for  these  requirements 
is  0584-0339. 

Public  Comment/Effective  Date 

As  noted,  the  provision  of  this 
rulemaking  related  to  reestablishment  of 
eligibility  was  described  in  the  preamble 
of  the  October  1. 1986,  proposed 
rulemaking.  No  comments  were  received 
on  the  subject.  Moreover,  the  provision 


is  required  under  the  amended  section 
6(d)(1)  of  the  Food  Stamp  Act  and  thus 
is  an  interpretive  rule  for  which 
publication  for  prior  public  comments  is 
not  required  under  5  U.S.C.  553.  The 
remaining  provisions  of  this  rule  are 
technical  corrections  having  no 
substantive  impact.  For  these  reasons 
good  cause  is  found  under  5  U.S.C.  553 
for  the  publication  of  this  rule  without 
prior  public  comment  and  for 
publication  less  than  30  days  prior  to  the 
effective  date. 

Background 

The  Food  Security  Act  of  1985 
amended  the  Food  Stamp  Act  of  1977  to 
require  that  no  later  than  April  1. 1987. 
every  State  agency  shall  implement  an 
employment  and  training  program 
designed  by  the  State  agency  and 
approved  by  the  Secretary  of 
Agriculture.  Included  in  the  Act  is  the 
provision  that  any  period  of  ineligibility 
under  section  6(d)  shall  end  when  the 
household  member  who  committed  the 
violation  complies  with  the  requirement 
that  has  been  violated. 

Reestablishing  Eligibility 

On  October  1, 1986  the  Department 
published  a  proposed  rulemaking 
implementing  the  work  related 
amendments  made  to  the  Food  Stamp 
Act  of  1977  by  the  Food  Security  Act  of 
1985.  In  the  preamble,  51  FR  35155,  the 
Department  stated  that  as  in  current 
regulations,  "eligibility  may  be 
reestablished  if  the  household  member 
who  committed  the  violation  comphes 
with  the  requirement  that  has  been 
violated."  The  preamble  of  the 
December  31. 1986  rulemaking  51  FR 
47386.  which  finalized  the  October  1, 
1986  proposal  also  stated  the 
Department's  intent  to  permit  eligibility 
to  be  reestablished  if  the  household 
member  who  committed  the  violation 
complies  with  the  requirement  that  has 
been  violated.  The  provision,  however, 
was  inadvertently  omitted  from  the 
regulatory  language  of  that  final  rule. 
This  rulemaking  adds  such  language  to 
the  code  of  federal  regulations. 

Technical  Corrections 

Section  273.7(b)(2)(i)  addresses  the 
procedure  to  be  followed  for  a  person 
losing  work  registration  exemption 
status.  The  last  sentence  of  the 
paragraph  refers  to  returning  a  work 
registration  form  to  the  State  agency.  It 


lin- 
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states  that  if  the  household  fails  to 
return  the  form  the  State  agency  shall 
issue  a  notice  of  adverse  action  stating 
that  the  household  is  being  terminated 
and  why  and  that  the  household  can 
aviod  termination  by  returning  the  form. 
Because  work  violations  now  apply  to 
individuals  rather  than  the  entire 
household,  except  in  cases  where  the 
violator  is  the  head  of  household,  the 
language  of  this  sentence  is  being 
changed  so  that  it  may  apply  to  either 
an  individual  or  a  household. 

Participants  who  are  subject  to  and 
complying  with  work  requirements 
under  title  IV  of  the  Social  Security  Act 
or  registered  for  work  as  part  of  the 
unemployment  compensation  process 
are  exempt  from  Food  Stamp  Program 
work  registration. 

Section  273.7(g)(2)  of  the  food  stamp 
regulations  addresses  the  failure  of  food 
stamp  recipients  to  comply  with 
comparable  WIN  or  unemployment 
compensation  work  requirements. 
Throughout  paragraph  (g)(2)  there  are 
references  to  food  stamp  job  search 
requirements.  Since  the  December  31, 
1986  final  rulemaking  replaced  a 
nationwide  job  search  requirement  with 
employment  and  training  programs,  the 
references  to  job  search  are  obsolete. 
Those  references  are  changed  in  this 
rulemaking  to  conform  to  the  new  work 
provisons. 

Also  in  paragraph  (g)(2)  are  references 
to  the  entire  household  being 
disqualified  for  noncompliance  with  a 
comparable  WIN  or  unemployment 
compensation  work  program.  The 
language  is  herewith  changed  to 
conform  to  the  new  Congressionally 
mandated  sanctions  which  apply  to  the 
violating  individual  only,  unless  that 
individual  is  the  head  of  household. 

List  of  Subjects 

7  CFR  Part  272 

Alaska.  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  Stamp. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  security.  Students. 

Accordingly,  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continues  to  read  as  follows: 

Authorily:  7  U.S.C.  2011-2029. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1  a  new  paragraph  (g)(86)  is 
added  lo  read  as  follows; 

§  272.1    General  terms  and  conditions. 

t        *        *        *        * 

(g)  Implementation.  *  *  * 
(86)  Amendment  No.  287.  The 

provisions  of  this  amendment  are 

effective  April  7, 1987. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.7  the  last  sentence  of 
paragraph  (b)(2)(i)  is  revised; 

§  273.7    Work  requirements. 

*  •!  •  *  * 

(b)  Exemptions  from  work 
registration.  *  *  * 

(2)(i)  *  *  *  If  the  participant  fails  to 
return  the  form,  the  State  agency  shall 
issue  a  notice  of  adverse  action  stating 
that  the  participant  or.  if  the  individual 
is  the  head  of  household,  the  household 
is  being  terminated  and  why,  but  that 
the  termination  can  be  avoided  by 
returning  the  form. 

•  •       *        *        * 

4.  In  §  273.7  the  words  "job  search" 
are  removed  from  introductory 
paragraph  (g)(2)  and  paragraph  (g)(2)(i) 
and  the  words  "employment  and 
training  program"  are  added  in  their 
place;  in  paragraph  (g)(2)(i)  the  words 
"or  FNS  approved  employment  and 
training  program"  are  added  in  the  last 
sentence  between  the  words 
"registration"  and  "requirements"; 
paragraph  (g)(2)(ii)  is  revised;  in 
paragraph  (g)(2)(iii)  the  words 
"individuals  or"  are  added  before  the 
word  "households"  and  the  words 
"individual  or"  are  added  before  the 
word  "household";  in  paragraph 
(g)(2)(iv)  the  words  "individual  or"  are 
added  before  the  word  "household". 

•  k  *  *  • 

(g)  Failure  to  comply  *  *  * 
(2)  Failure  to  comply  with  a 
comporable  WIN  or  unemployment 
compensation  work  requirement.  *  *  * 

(ii)  If  the  State  determines  that  the 
WIN  or  unemployment  compensation 
requirement  is  comparable,  the 
individual  or  household  (if  the 
individual  who  committed  the  violation 
is  the  head  of  household)  shall  be 
disqualified  in  accordance  with  the 
following  provisions.  The  State  agency 
shall  provide  a  notice  of  adverse  action 
as  specified  in  §  273.13  within  10  days 
after  learning  of  the  household 
member's  noncompliance  with  the 
unemployment  compensation  or  WIN 
requkement.  The  notice  shall  comply 


with  the  requirements  of  §  273.7(g)(1). 
An  individual  or  household  shall  not  be 
disqualified  from  participation  if  the 
noncomplying  member  meets  one  of  the 
work  registration  exemptions  provided 
in  S  273.7(b)  other  than  the  exemptions 
provided  in  paragraphs  (b)(l)(iii)  and 
(b)(l)(v)  of  that  section.  Household 
members  who  fail  to  comply  with  a 
noncomparable  WIN  or  unemployment 
compensation  requirement  shall  lose 
their  exemption  under  §  273.7(b)(1)  (iii) 
and  (v),  and  must  register  for  work  if 
required  to  do  so  in  S  273.7(a). 
*        *        «        •        * 

5.  In  §  273.7.  a  new  paragraph  (h)(5)  is 
added  to  read  as  follows: 

***** 

(h)  Ending  disqualification.  *  '  * 
(5)  Refusal  to  comply  with  a  State 
agency  (or  its  designee)  assignment  as 
part  of  an  FNS  approved  employment 
and  training  program — compliance  with 
the  assignment  or  an  alternative  ! 

assignment  by  the  State  agency. 
***** 

6.  In  §  273.7,  the  title  of  paragraph 
(o)(6)  is  amended  by  removing  the  word 
"date"  and  adding  in  its  place  the  word 
"data." 

t 

§273.10    [Amended] 

7.  In  §  27J3.10.  paragraphs  (e)(2)(iii)(B) 
(a)  and  [9)  are  removed. 

Dated:  April  1, 1987. 
S.  Anna  Koodratas, 
Acting  Administrator. 
[PR  Doc.  87-7535  Filed  4-6-87;  8:45  am] 

BILUNG  COOe  341»-30-M  i 


Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  92 

[Docket  No.  86-120] 

Tuberculosis  Test  Requirements  for 
Cattle  From  Canada 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

action:  Final  rule.       ' 

summary:  We  are  amending  the 
regulations  concerning  tuberculosis  test 
requirements  for  importing  cattle  from 
Canada  (1)  by  requiring  certain  cattle  to 
be  tested  for  tuberculosis  within  60  days 
preceding  arrival  at  a  port  of  entry 
instead  of  the  previous  requirement  that  ! 
such  cattle  be  tested  within  30  days 
preceding  offer  for  entry  and  (2)  by 
removing  restrictions  imposed  upon  the 
importation  of  certain  cattle  from 
"restricted  areas"  of  Canada.  This 
action  rel  eves  restrictions  without 
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increasing  the  risk  of  the  spread  of 
tuberculosis  from  Canada  into  the 
United  States.  We  are  further  amending 
the  regulations  by  prohibiting  the 
importation  of  cattle  from  a  herd  in 
which  a  tuberculosis  reactor  has  been 
found.  This  action  is  necessary  to 
prevent  the  introduction  of  tuberculosis 
from  Canada  into  the  United  States. 
Finally,  we  are  deleting  the  provisions 
regarding  "range  cattle".  This  is 
necessary  because  the  above-mentioned 
amendments  result  in  the  deletion  of  all 
distinctions  between  the  tuberculosis 
provisions  regarding  "range  cattle"  from 
Canada  and  all  other  types  of  cattle 
from  Canada. 

EFFECTIVE  DATE:  May  7,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Harvey  A.  Kryder,  Import-Export 
and  Emergency  Planning  Staff.  VS, 
APHIS,  USDA,  Room  809,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301^3&-8695. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
regulate  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  info  the  United  States  of 
various  diseases.  Section  92.20  of  the 
regulations  contains  specific  provisions 
concerning  the  importation  into  the 
United  States  of  rattle  from  Canada. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  October  3, 1986  (51 
FR  35368-35370).  Our  proposal  invited 
the  submission  of  written  comments  on 
or  before  December  2. 1986.  No 
comments  were  received.  Based  on  the 
rationale  set  forth  in  the  proposal,  the 
proposed  rule  is  adopted  as  a  final  rule. 

Miscellaneous 

Two  minor  nonsubstantive  changes 
have  been  made  for  the  purpose  of 
clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  will  not  have 
an  effect  on  the  economy  of  $100  million 
or  more:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographical  regions;  and  will  not  have 
any  adverse  effects  on  competition, 
employment,  investment,  productivity, 


innovation,  or  on  the  ability  of  United- 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Extending  the  tuberculin  testing 
period  from  30  to  60  days  prior  to 
importation  will  relieve  existing 
restrictions  that  make  compliance  with 
the  regulations  easier  for  persons 
moving  cattle  from  herds  in  Canada  into 
the  United  States.  Removal  of  the 
provisions  for  cattle  from  "restricted 
areas"  will  have  no  impact  on  the 
importation  of  cattle  into  the  United 
States  from  Canada  since  there  are  no 
longer  any  "restricted  areas"  in  Canada. 
Removal  of  the  provisions  for  the 
importation  of  range  cattle  from  reactor 
herds  will  have  no  impact  on  the 
importation  of  cattle  from  Canada  into 
the  United  States,  since  Canadian 
regulations  prohibit  the  exportation  of 
such  cattle. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015,  Subpart  V). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada.  Imports. 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  9  CFR  Part  92  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105.  111.  134a,  134b.  134c.  134d, 
134f.  and  135:  7  CFR  2.17,  2.51,  and  371.2(d). 

§92.1    [  Amended  1 

2.  Paragraphs  (k)  and  (1)  of  §  92.1  are 
removed. 


3.  The  remaining  definitions  in  §  92.1 
are  placed  in  alphabetical  order  and  the 
paragraph  designations  are  removed. 

4.  Section  92.1  is  amended  by  adding, 
in  alphabetical  order,  the  following: 

Tuberculosis-free  herd.  A  herd  which 
is  not  known  to  be  infected  with  bovine 
tuberculosis  (M.  bovis)  and  which  is 
certified  by  the  Canadian  Government 
as  a  tuberculosis-free  herd. 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
Guam.  Northern  Mariana  Islands.  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  and  all  other  Territories  and 
Possessions  of  the  United  States. 

5.  Section  92.20(b)  is  revised  to  read 
as  follows: 

§  92.20    Cattle  from  Canada. 
*         •         *         •         • 

(b)  Tuberculin-test  certificates.  (1) 
Cattle  from  Canada  from  a  herd  in 
which  any  cattle  have  been  determined 
to  have  tuberculosis  shall  not  be 
imported  into  the  United  States. 

(2)  Except  for  cattle  prohibited  from 
importation  under  paragraph  {b)(l)  of 
this  section,  cattle  from  Canada  may  be 
imported  info  the  United  States  if: 

(i)  The  cattle  are  imported  for 
slaughter  in  accordance  with  §  92.23  of 
this  part;  or 

(ii)  The  cattle  are  accompanied  by  a 
certificate  issued  or  endorsed  by  a 
salaried  veterinarian  of  the  Canadian 
Government  showing: 

(A)  That  the  cattle  are  from  a 
tuberculosis-free  herd;  or 

(B)  The  date  and  place  the  cattle  were 
last  tested  for  tuberculosis;  that  the 
cattle  were  found  negative  for 
tuberculosis  on  such  test;  and  that  such 
test  was  performed  within  60  days 
preceding  the  arrival  of  the  cattle  at  the 
port  of  entry. 


6.  In  §  92.20.  paragraph  (b),  footnote 
number  10  is  removed. 

7.  In  Part  92.  footnotes  11,  12,  13.  and 
13a  and  the  references  thereto  are 
redesignated  10, 11, 12,  and  13 
respectively. 

Done  in  Washington.  DC,  this  2nd  of  April 
1987. 

).K.  Atwell, 

Deputy  Administrator,  Veterinary  Services. 
Animal  and  Plant  Health  Inspectian  Service. 

[FR  Doc.  87-7676  Filed  4-6-87;  8:4F  atil 
BILUNG  CODE  3410-34-M 
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9  CFR  Parts  102  and  114 
[Docket  No.  86-117] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of  ttie 
Virus-Serum-Toxin  Act 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

summary:  The  purpose  of  this  rule  is  to 
revise  the  regulations  governing  licenses 
and  production  requirements  for 
biological  products  to  conform  with  the 
recent  amendment  of  the  Virus-Serum- 
Toxin  Act.  Additionally,  this  rule 
reduces  restrictions  on  producers  of 
autogenous  biologies,  and  makes  other 
conforming  changes. 

Current  regulations  limit  licensure  for 
the  purpose  of  producing  autogenous 
biologies  to  manufacturers  licensed  to 
prepare  at  least  one  nonautogenous 
product.  This  revision  of  the  regulations 
provides  for  licensure  to  produce 
autogenous  biologies  without  the 
necessity  of  also  obtaining  a  Ucense  for 
a  nonautogenous  product.  Such 
licensure  will  be  subject  to  conditions 
which  assure  acceptable  product 
control. 

Due  to  a  recent  change  in  the 
regulations,  more  than  one 
establishment  can  be  involved  in  the 
production  of  a  biologic.  This 
amendment  provides  that  only  the 
license  number  of  the  establishment 
which  releases  the  product  to  market 
need  appear  on  the  product  license. 

The  amendment  to  the  Virus-Serum- 
Toxin  Act  provides  for  the  issuance  of 
special  or  conditional  licenses  under 
expedited  procedures  for  products 
needed  to  meet  emergency  conditions, 
limited  market  or  local  situations,  or 
other  special  circumtances,  including 
production  solely  for  intrastate  use 
under  a  State-operated  program.  This 
revision  of  the  regulations  implements 
this  amendment  by  shortening  and 
simplifying  the  procedures  for  licensure. 
EFFECTIVE  DATE:  May  7.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Peter  L.  Joseph.  Senior  Staff 
Veterinarian,  Veterinary  Biologies  Staff. 
VS,  APHIS.  USDA.  Room  838.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301^36-^332. 
SUPPLEMENTARY  INFORMATION:  . 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new  or 
amended  recordkeeping,  reporting,  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subjet  to  the  Paperwork  Reduction  Act 
of  1980. 


Executive  Order  12291 

This  final  action  has  been  reviewed 
under  USDA  procedures  estabhshed  in 
Departmental  Regulation  1512-1  to 
implement  Executive  Order  12291  and 
has  been  classified  as  a  "Nonmajor 
Rule." 

This  action  will  not  have  a  significant 
effect  on  the  economy  and  will  not 
result  in  a  major  increase  in  costs  or 
prices  to  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  It  will  also  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises, 
in  domestic  markets. 

Certification  Under  the  Regulatory 
FlexibiEty  Act 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
regulatory  amendments  will  reduce 
restricdons,  remove  obsolete  language, 
and  madce  changes  to  conform  to  the 
recent  amendment  to  the  Act. 

Background 

The  Virus-Serum-Toxin  Act  was 
amended  on  December  23, 1985.  The 
amendment  requires  that,  with  certain 
exceptions  to  be  provided  by  regulation, 
all  manufacturers  of  veterinary 
biological  products  for  shipment  in  or 
from  the  United  States  must  be  licensed 
by  the  Department  of  Agriculture. 

Biologies  establishments  preparing 
biological  products  solely  for  intrastate 
shipment  or  for  export  are  now  required 
by  the  amendment  to  be  in  compliance 
with  the  Act  and  the  regulations. 
However,  such  establishments  often 
prepare  only  autogenous  biologies. 
Currently,  the  regulations  in  9  CFTl  102.2 
provide  that  establishments  preparing 
autogenous  biologies  desiring  to  be 
licensed  under  the  Act  must  also  be 
licensed  to  produce  a  nonautogenous 
biological  product.  One  reason  for  this 
provision  was  to  assure  that  licensees 
preparing  autogenous  biologies  which 
are  not  evaluated  for  potency  or  efilcacy 
had  sufficient  expertise  to  prepare 
potent,  effective  products.  In  amending 
the  Act,  the  confrees  expressed  the 
intent  that  firms  be  licensed  to  produce 
autogenous  biologies  without  being 
required  to  first  obtain  a  license  for  a 
nonautogenous  product.  Since,  adequate 
assurance  of  expertise  may  be 
demonstrated  by  an  establishment 
throu^  the  current  system  of  review  of 


Outlines  of  Production,  frequent 
inspection  of  facilities,  personnel,  and 
records,  and  review  of  reports  of 
production  and  testing.  9  CFR  102.2  and 
102.4(f)  are  revised  to  delete  the 
licensing  restrictions  concerning 
establishments  which  produce 
autogenous  biologies.  This  will  have  the 
effect  of  permitting  establishments  that 
produce  only  autogenous  biologies  to 
become  licensed. 

The  current  regulations  in  9  CFR 
102.5(b)  provide  that  the  U.S.  veterinary 
biologies  establishment  number  of  the 
establishment  in  which  the  product  is 
packaged  and  labeled  and  from  which 
the  product  is  released  for  marketing 
shall  appear  on  the  U.S.  veterinary 
biological  product  license.  A  recent 
revision  of  9  CFR  114.3  allowing  split 
manufacture  provides  for  products  to  be 
moved  to  another  establishment  for 
further  manufacture  before  being 
released  to  market.  When  more  than  one 
establishment  is  involved  in  the 
production  of  a  biological  product,  no 
practical  purpose  is  served  by  requiring 
the  product  license  to  bear  the 
establishment  license  numbers  of  all  the 
establishments  involved.  Therefore,  9 
CFR  102.5(b)  is  amended  to  require  that 
only  the  license  number  of  the 
establishment  releasing  the  product  to 
market  needs  to  appear  on  the  product 
license. 

The  Act,  Bs  amended,  provides  that 
the  Secretary  may  issue  special  licenses 
under  expedited  procedures  to  ensure 
availability  of  biological  products  to 
meet  emergency  conditions,  limited 
market  or  local  situations,  or  other 
special  circumstances.  This  revision  of 
the  regulations  includes  provisions  for 
special  product  Heenses  to  conform  to 
the  amendment.  Such  special  licenses 
shall  be  referred  to  as  "conditional" 
licenses. 

The  regulations  in  9  CFR  102.5(e) 
provide  for  restrictions  to  be  placed  on 
U.S.  veterinary  biological  product 
licenses.  These  restrictions  essentially 
fall  into  two  categories.  The  first 
category  provides  for  restriction  of  the 
product  based  on  its  properties  and  use. 
The  second  category  provides  for 
termination  of  the  license  at  a 
predetermined  time  and  conditions  for 
reissuance.  This  revision  separates 
these  two  categories,  placing  provisions 
for  licenses  with  termination  dates  in  a 
new  9  CFR  102.6.  The  provisions  for 
issuance  of  licenses  with  termination 
dates  provide  for  conditional  licenses 
issued  under  shortened  procedures  to 
ensure  the  availability  of  products 
needed  to  meet  emergency  conditions, 
Umited  market  or  local  situations,  or 
other  special  circumstances. 
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The  shortened  procedure  may  include 
acceptance  of  serological  response, 
lowered  numbers  of  host  species  test 
animals,  or  other  means  of  establishing 
purity  and  safety,  and  a  reasonable 
expectation  of  efficacy  without  requiring 
a  complete  efficacy  study  and  potency 
test  correlated  with  host  animal 
efficacy.  The  references  in  9  CFR 
102.5(b)  are  revised  to  reflect  the 
changes  in  9  CFR  102.5(e)  and  the 
addition  of  9  CFR  102.6. 

The  regulations  in  9  CFR  114.1  limit 
the  applicability  of  Part  114  to  products 
prepared  or  delivered  for  shipment 
interstate.  The  amendment  of  the  Virus- 
Serum-Toxin  Act  removed  interstate 
limitations.  Therefore,  a  conforming 
change  has  been  made  to  delete  the 
reference  to  shipment  interstate  from  9 
CFR  114.1. 

Comments  Received 

On  Tuesday,  July  29, 1986.  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  at  51  FR  27048. 
discussing  these  revisions  and  soliciting 
comments. 

Comments  were  received  from  two 
unlicensed  manufacturers,  three 
licensed  manufacturers,  one  consultant 
to  biologies  manufacturers,  and  a 
national  trade  association  which 
includes  among  its  members  the  major 
manufacturers  of  veterinary  biological 
products. 

Three  of  the  commenters  agreed  with 
the  rule  changes  as  proposed.  Other 
commenters  agreed  in  part,  with  specific 
reservations.  Two  commenters  objected 
to  the  changes  to  §  102.2  which  would 
allow  for  an  establishment  license  to  be 
issued  to  establishments  producing  only 
autogenous  products.  There  were  also 
objections  to  the  proposed  amendments 
of  §  102.5  with  respect  to  the 
establishment  license  number  which 
must  appear  on  a  product  license. 
Concern  was  also  expressed  that 
§§  102.2  and  114.1,  as  proposed,  do  not 
accurately  reflect  the  requirements  of 
the  Act  with  regard  to  which  products 
are  subject  to  its  provisions  and  which 
establishments  are  required  to  be 
licensed. 

Those  concerned  with  granting  a 
license  to  prepare  only  autogenous 
products  commented  about  the  Agency's 
ability  to  exercise  sufficient  supervision 
of  "autogenous  only"  licensees,  and 
indicated  that  the  regulations  for  the 
production  of  autogenous  products  were 
not  restrictive  enough  (9  CFR  113.98). 

In  the  joint  explanatory  statement  of 
the  conference  committee  regarding  the 
amendment  to  the  Virus-Serum-Toxin 
Act,  it  is  stated  that  "the  Conferees 
expect  the  Department  of  Agriculture  to 
establish  a  program  under  which 


companies  can  be  licensed  as  an 
establishment  and  to  produce 
autogenous  bacterins  without  the 
necessity  of  previously  obtaining  a 
license  for  some  other  product." 
Congress  intended  that  the  Department 
assist  intrastate  producers  in  making  the 
transition  to  Federal  licensing  and  to 
offer  new  firms  ready  opportunities  for 
such  licensing.  In  the  absence  of  this 
amendment  to  the  regulations,  many 
existing  intrastate  producers  of 
autogenous  products  could  be  forced  out 
of  business  unless  they  become  licensed 
to  produce  nonautogenous  products. 
Further,  it  is  the  Agency's  view  that 
existing  regulations  for  autogenous 
biologies,  which  have  been  used 
extensively,  have  provided  adequate 
regulatory  control  over  these  products. 

One  comment  suggested  limiting  the 
use  of  autogenous  products  in  herds  or 
flocks  from  which  the  isolates  were 
drawn.  The  current  standards  do  not 
automatically  allow  a  product  to  be 
used  in  adjacent  herds.  Permission  for 
such  use  must  first  be  obtained  from  the 
Deputy  Administrator.  If  it  is  found  that 
additional  restrictions  are  needed  in  this 
area,  they  will  be  imposed. 

There  was  some  confusion  concerning 
the  intent  of  the  proposed  amendment  of 
§  102.5  regarding  the  esfablishnient 
license  number  that  is  required  to 
appear  on  the  final  product  license.  It 
was  proposed  that  the  regulations  be 
amended  by  changing  the  requirement 
that  the  license  number  of  the 
establishment  at  which  the  product  is 
packaged  and  labeled  and  the 
establishment  from  which  the  product  is 
released  for  marketing  appear  on  the 
product  license.  Under  this  amendment 
to  the  regulations  only  the  license 
number  of  the  establishment  from  which 
the  final  product  is  released  for 
marketing  is  required  to  appear  on  the 
product  license.  Prior  to  amending 
§  114.3  in  1984  (49  FR  45846),  an 
establishment  releasing  a  product  for 
marketing  was  required  to  perform  all 
the  steps  in  the  manufacture  of  the 
product,  including  packaging  and 
labeling.  Currently,  more  than  one 
manufacturer  can  participate  in  the 
production  of  a  biological  product.  A 
final  product  license  is  issued  to  the 
establishment  releasing  the  product  to 
market.  The  Department  considers  that 
it  is  adequate  to  require  only  the 
establishment  number  of  the 
establishment  releasing  the  product  to 
market  on  a  product  license  for  a 
product  being  released  for  final  use. 

The  two  final  comments  concerned 
§§  102.2  and  114.1,  and  how  these 
sections  reflect  the  scope  of  coverage 
under  the  amended  Act.  Amendments  to 
§  102.2  were  proposed  to  permit  the 


issuance  of  estabhshment  licenses  to 
^irms  producing  only  autogenous 
biologies.  The  proviso  regarding 
autogenous  biologies  in  §  102.5  was 
deleted  in  the  proposal.  Commenters 
stated  that  §  114.1  should  be  reworded 
to  reflect  that  all  biologies  are  now 
subject  to  the  Act,  whether  moved 
interstate,  intrastate,  or  exported. 
However,  §  114.1  requires  that,  with 
certain  exceptions,  all  biological 
products  falling  within  the  jurisdiction 
of  the  Department  under  the  Act,  must 
be  prepared  in  accordance  with  the 
regulations  in  Part  114.  The  Secretary  of 
Agriculture  is  authorized  to  make  and 
promulgate  regulations  "to  carry  out  the 
Virus-Serum-Toxin  Act"  (21  U.S.C.  154). 
The  Department  has  published 
additional  proposed  rulemakings  to 
implement  the  requirements  of  the  Act. 
The  Agency  believes  this  section  as 
proposed  is  completely  adequate. 
Accordingly,  the  opening  sentence  of 
§  114.1  shall  remain  as  proposed. 

One  comment  questioned  whether  the 
granting  of  conditional  licenses  would 
be  to  licensed  establishments  only,  and 
whether  conditional  licenses  would  be 
subject  to  the  criteria  in  §  102.5. 
Licenses  are  issued  in  accordance  with 
§  102.2  which  requires  each 
establishment  producing  veterinary 
biological  products  to  hold  an 
unexpired,  unsuspended,  and  unrevoked 
U.S.  veterinary  biological  establishment 
license  and  product  license.  In  the  case 
of  a  first  application  for  a  product 
license,  the  licensee  must  also  apply  for 
and  meet  all  the  requirements  for  an 
establishment  license.  Upon  satisfactory 
completion  of  all  requirements,  an 
establishment  license  and  product 
license  are  issued  simultaneously.  The 
product  license  may  be  a  regular 
product  license,  a  conditional  product 
license,  or  a  license  for  an  autogenous 
product,  and  as  the  commenter 
suggested,  licensing  and  production  of 
biologies  under  a  conditional  license  is 
subject  to  all  applicable  regulations  and 
standards  including  §  102.5.  Therefore, 
proposed  §  102.6  is  modified  to  reflect 
this  more  clearly. 

After  consideration  of  all  relevant 
matters,  including  the  comments  on  the 
proposed  rulemaking,  and  under  the 
authority  of  the  Virus-Serum-Toxin  Act 
of  March  4, 1913.  as  amended  by  the 
Food  Security  Act  of  1985  (21  U.S.C. 
151-159).  the  amendment  of  Parts  102 
and  114.  Subchapter  E.  Chapter  I,  Title  9 
of  the  Code  of  Federal  Regulations,  as 
modified  from  the  above  notice,  is 
adopted  as  follows: 


;n: 
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List  of  Subjects  in  9  CFR  Parts  102  and 
114 

Animal  biologies. 

PART  102— UCENS€S  FOR 
BIOLOGICAL  PRODUCTS 

Accordingly.  9  CFR  Part  102  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  102 
continues  to  read  as  follows: 

Autkority:  21  U.S.C.  151-159;  7  CFR  2.17. 
2.51.  and  371.2(d). 

2.  Section  102.2  is  revised  to  read: 

§  102J    Licenses  requtred. 

Every  person  who  prepares  biological 
products  subject  to  the  Virus-Serum- 
Toxin  Act  shall  hold  an  unexpired, 
unsuspended.  and  unrevoked  U.S. 
Veterinary  Biologies  Establishment 
License  and  at  least  one  unexpired, 
unsuspended.  and  unrevoked  U.S. 
Veterinary  Biologial  Product  License 
issued  by  the  Deputy  Administrator  to 
prepare  a  biological  product. 

3.  Section  102.4(f)  is  revised  to  read: 

§10».4    US.  Veterinary  Biologies 
Establishment  Ucense. 
.         •         •         •         * 

(f)  When  a  licensee  no  longer  holds  an 
unexpired,  unsuspended,  or  unrevoked 
product  license  authorizing  the 
preparation  of  a  biological  product,  the 
establishment  license  shall  be  submitted 
to  the  Deputy  Administrator  for 

termination. 

«        *        *        *        * 

4.  Section  102.5  (b)  and  (e)  are  revised 
as  follows: 

§  102.5    U.S.  Veterinary  Biological  Product 
License. 

.         «         *         *         * 

(b)  The  following  shall  appear  on  the 
U.S.  Veterinary  Biological  Product 
License: 

(1)  The  U.S.  Veterinary  Biologies 
Establishment  License  Number  for  the 
establishment  from  which  the  product  is 
released  for  marketing. 

(2)  The  true  name  of  the  product. 

(3)  The  product  code  number  for  the 
product. 

(4)  The  date  of  issuance. 

(5)  Any  restrictions  desi^ated  by  the 
Deputy  Administrator  under  paragraph 
(e)  of  this  section. 

f6)  When  necessary  to  comply  with 
§102.6  of  this  part,  a  termination 
dale  and  a  brief  description  of 
requirements  to  be  met  for  reissuance. 
•         *         *         •         * 

(e)  Where  the  Deputy  Administrator 
oetermines  that  the  protection  of 
domestic  animals  or  the  public  health, 
interest,  or  safety,  or  both,  necessitates 
restrictions  on  the  use  of  a  product,  the 


product  shall  be  sobject  to  such 
additional  restrictions  as  are  prescrfbed 
on  the  license.  Such  restrictions  may 
include,  hut  are  not  Kmitcd  to.  Kmrts  on 
distribution  of  the  product  or  proristons 
that  the  biological  product  Is  restrtcted 
to  use  by  veterinarians,  or  under  the 
supervision  of  veterinarians,  or  both. 
5.  Section  102.6  is  added  as  followsr 

§  102.S    Conditional  Hcenacs. 

In  order  to  meet  an  emergency 
conditioa.  limited  market,  local 
situation,  or  other  special  circumstance, 
including  production  solely  for  intrastate 
use  under  a  State-operated  program,  the 
Deputy  Administrator  may.  in  response 
to  an  application  submitted  as  specified 
in  §  1024(b)  of  this  part,  issue  a 
conditioaal  U.S.  Veterinary  Biological 
Product  License  to  an  establishment 
under  an  expedited  procedure  which 
assures  purity  and  safety,  and  a 
reasonable  expectation  of  efficacy. 
Preparation  of  products  under  a 
conditional  license  shall  be  in 
compiiaace  with  all  applicable 
regulations  and  standards  and  may  be 
restricted  as  follows: 

(a)  The  preparation  may  be  limited  to 
a  predetermined  time  period  which  shall 
be  estabJished  at  the  time  of  issuance 
and  specified  on  the  license.  Prior  to 
termination  of  the  license,  the  licensee 
may  request  reissuance.  Such  requests 
shall  be  substantiated  with  data  and 
information  obtained  since  the  license 
was  issued.  After  considering  all  data 
and  information  available,  the  Deputy 
Administrator  shall  either  reissue  the 
U.S.  Veterinary  Biological  Product 
License  or  allow  it  to  terminate. 

(b)  Distribution  may  be  limited  to  the 
extent  necessary  to  assure  that  the 
product  will  meet  the  basic  criteria  for 
issuance  of  the  conditional  license. 

(c)  Labeling  for  the  product  may  be 
required  to  contain  information  on  the 
conditional  status  of  the  license. 

PART  114— PRODUCTION 
REQUIREMENTS  FOR  BIOLOGICAL 
PRODUCTS 

Accordingly.  9  CFR  Part  114  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  114 
continues  to  read  as  follows: 

Autharity:  21  U.S.C.  151-158:  7  CFR  2.17. 
2.51.  and  371.2(d). 

2.  Section  114.1  is  revised  to  read: 

§114.1     AppllcabMMy. 

Unless  exempted  by  regulation  or 
otherwise  authorized  by  the  Deputy 
Administrator,  all  biological  products 
prepared,  sold,  bartered  or  exchanged, 
shipped  or  delivered  for  shipment  in  or 
from  the  United  States,  the  District  of 


Cohrmbta.  any  Territory  of  the  United 
States,  or  any  place  under  the 
jurisdiction  of  the  United  States  shall  be 
prepared  in  accordance  with  the 
regulations  in  this  part.  The  licensee  or 
permittee  shall  adopt  and  enforce  all 
necessary  measores  and  shall  comply 
with  all  directions  the  Deputy 
Administrator  prescribes  for  carrying 
out  such  regulations. 

Done  in  Washingtoa  DC.  tbit  2nd  day  of 
ApriLl9B7.       i 

).  K.  AtweU.      I 

Deputy  Administrator.  Veterinary  Services. 
Aaiiaai  and  Piant  Health  inspection  Service. 
[FR  Doc.  87-7877  Filed  4-6-87:  8:45  am} 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  0 

Restriction  Against  Ownership  of 
Certain  Security  interests  by 
Commissioners,  Certain  Staff 
Members,  and  Qther  Related 
Personnel;  Vested  Pension  interests 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


S 


summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
governing  the  ownership  by  NRC 
employees  of  stocks,  bonds,  and  other 
security  interests  in  companies  engaged 
in  activities  relating  to  the  nuclear  fuel 
cycle  so  that  only  the  major  companies 
engaged  in  nuclear  fuel  cycle  activities 
would  be  placed  on  the  agency's 
prohibited  stock  list.  The  Commission 
also  is  amending  its  regulations  to 
address  the  treatment  of  vested  pension 
interests  held  by  NRC  employees. 
EFFECTIVE  DATE:  April  7,  1987. 
FOn  FURTHHI  INFORMATIOH  CONTACT: 

Paul  Bollwerk.  Senior  Attorney,  Office 
of  the  General  Counsel,  U.S  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (202)  634-3224. 
SUPPLEMENTARY  INFORMATION:  In  July 
1979  (44  FR  41422),  the  NRC  promulgated 
regulations  that  barred  most  NRC 
employees  from  owning  stocks,  bonds, 
or  other  security  interests  in  "companies 
licensed  by  the  Commission  to  mill, 
convert,  enrich,  fabricate,  store,  or 
dispose  of  source  of  special  nuclear 
material,  or  applicants  for  such 
licenses."  10  CFR  0.735-29(b)(l)(v). 
Subsequently,  as  a  result  of  corporate 
mergers,  serveral  large  corporations  with 
minimal  financial  interests  in  the 
commercial  nuclear  industry  fell  within 
the  purview  of  the  regulation.  Some 
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agency  employees  were  required  to 
divest  themselves  of  these  securities 
because  the  existing  regulations 
required  designation  of  the  companies 
without  regard  to  whether  the 
corporation  derived  significant  gross 
revenues  or  a  significant  percentage  of 
its  revenues  from  these  fuel  cycle 
activities. 

Based  upon  its  experience  with  the 
regulation,  the  Commission  has 
determined  that  the  scope  of  the 
regulation  is  too  broad  and  that  it 
should  be  narrowed  so  that  only  the 
major  companies  engaged  in  nuclear 
fuel  cycle  activities  should  be  placed  on 
the  agency's  prohibited  stock  list. 
Accordingly,  the  Commission  is  revising 
its  regulations  to  narrow  the  scope  of 
the  fuel  cycle  security  prohibition. 

Under  the  revised  regulation,  the 
Commission's  Executive  Director  for 
Operations  (EDO),  after  consultation 
with  the  Office  of  the  General  Counsel, 
will  designate  the  major  fuel  cycle 
applicants  and  licensees  whose  security 
interests  are  subject  to  the  agency's 
stock  ownership  restrictions  and  thus 
may  not  be  owned  by  NRC  employees. 
Because  there  is  a  dearth  of  publicly 
available  information  regarding  how 
much  income  a  given  company  derives 
froni  NRC-licensed  fuel  cycle  activities 
and  what  percentage  of  the  company's 
total  income  fuel  cycle  activities  account 
for.  the  EDO's  determination  regarding 
what  companies  are  to  be  included 
within  the  stock  ownership  prohibition 
necessarily  must  be  subjective. 
However,  the  Commission  expects  that 
those  companies  with  large  income  from 
fuel  cycle  activities  or  those  companies 
whose  fuel  cycle  activities  constitute  a 
significant  portion  of  corporate  business 
will  be  included  within  the  proscription 
by  the  EDO. 

The  Commission  is  also  amending  its 
regulations  to  provide  explicitly  that  no 
employee  is  to  provide  advice  to  the 
NRC  on  matters  affecting  a  company  in 
which  he  or  she  has  a  vested  pension 
interest  from  prior  employment,  unless 
an  exemption  has  been  granted 
permitting  the  employee  to  work  on  such 
matters.  Exemptions  are  granted  by  the 
employee's  office  director  only  after  a 
determination  has  been  made  by  the 
Office  of  General  Counsel,  after  a 
review  of  the  pension  plan,  that  as  an 
NRC  employee  the  individual  cannot 
influence,  in  any  fashion,  the  amount 
received  from  the  pension.  This  rule 
codifies  existing  agency  practice. 
Because  these  are  amendments 
dealing  with  agency  organization, 
practice,  and  procedures,  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  do  not 


apply  pursuant  to  5  U.S.C  553(b)(A). 
The  amendments  are  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  with  a 
matter  of  agency,  conduct,  employee 
ownership  of  certain  security  interests. 

Enviroamental  Impact:  Categorical 
Exclusion 

The  action  required  under  this  final 
rule  is  administrative  and  would  not 
impact  the  environment.  The  NRC  has 
determined  that  this  final  rule  is  the  type 
of  action  described  in  categorical 
exclusion  10  CFR  51.22(c)(1).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and.  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  e/se?.). 

Regulatory  Analysis 

Under  existing  Commission 
regulations,  certain  specified  NRC 
employees  are  prohibited  from  owning 
security  interests  in  firms  having 
substantial  interests  in  the  commercial 
nuclear  field,  including  the  owner/ 
operators  of  nuclear  fuel  cycle  facilities. 
The  present  regulation  includes  all  fuel 
cycle  facility  owner/operators  without 
regard  to  whether  the  facility  provides 
substantial  gross  revenues  to  the 
company  or  a  substantial  percentage  of 
the  company's  gross  revenues.  The  all- 
inclusive  nature  of  this  regulation  has 
caused  substantial  hardship  to  some 
NRC  employees.  The  increased  number 
of  corporate  mergers  has  resulted  in. 
and  may  continue  to  result  in.  large 
conglomerates  acquiring  companies  that 
own  and  operate  fuel  cycle  facilities. 
This,  in  turn,  has  required  that  NRC 
employees  divest  themselves  of  the 
parent  conglomerate's  securities.  The 
alternative  adopted  in  this  rule,  which 
will  require  designation  only  for 
companies  that  derive  substantial  gross 
revenues  from  fuel  cycle  activities  or  a 
substantial  percentage  of  gross  revenues 
from  such  activities,  will  minimize  the 
likelihood  of  further  forced  divestitures 
caused  by  mergers  while  at  the  same 
time  preserving  the  regulatory  policy 
underlying  the  prohibited  securities 
restriction.  It  thus  is  the  preferred 
alternative  and  the  cost  entailed  in  its 
promulgation  and  application  is 
necessary  and  appropriate. 


As  to  that  portion  of  the  final  rule 
relating  to  vested  pension  interests,  this 
change  is  designed  to  codify  existing 
agency  practice  in  relation  to  its 
consideration  of  such  interests. 
Although  such  codification  is  not  legally 
required,  in  this  instance  the 
Commission  believes  it  is  the  preferred 
alternative. 

Backfit  Analysis 

This  final  rule  does  not  modify  or  add 
to  systems,  structures,  components,  or 
design  of  a  facility;  the  design  approval 
or  manufacturing  license  for  a  facility^  or 
the  procedures  or  organization  required 
to  design,  construct  or  operate  a  facility. 
Accordingly,  no  backfit  analysis 
pursuant  to  10  CFR  50.109(c)  is  required 
for  this  final  rule. 

List  of  Subjects  in  10  CFR  Part  0 

Conflict  of  interest.  Penalty. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  E.0. 11222  of  May  8. 1965.  5 
CFR  735.104,  and  5  U.S.C.  553.  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  0. 

Part  0 — Conduct  of  Employees 

1.  The  authority  citation  for  Part  0  is 
revised  to  read  as  follows: 

Authority:  Sees.  25.  lei.  68  Stat.  925,  948.  as 
amended  (42  U.S.C.  2035,  2201);  sec.  201,  88 
StaL  1242.  as  amended  (42  U.S.C.  5841);  E.O. 
11222.  30  FR  6469,  3  CFR  1964-1965  COMR.  p. 
306;  5  CFR  735.104. 

Sections  0.735-21  and  0.735-29  also  issued 
under  5  U.S.C.  552,  553.  Section  0.735-26  also 
issued  under  sees.  501,  502,  Pub.  L.  95-521.  92 
Slat.  1864. 1867,  as  amended  by  sees.  1.  2. 
Pub.  L.  96-28.  93  Slat.  76.  77  (18  U.S.C.  207). 

2.  In  §  0735-21.  paragraph  (b)(1)  is 
revised  and  new  paragraph  (e)  is  added 
to  read  as  follows: 

§  0.735-21    Acts  affecting  a  personal 
financial  interest  (based  on  18  U.S.C.  206) 

*         *         *         •         * 

(b)  Granting  of  ad  hoc  exemptions.  (1) 
If  an  employee  desires  to  request  an 
exemption  from  the  prohibitions  of 
paragraphs  (a)  and  (e)  of  this  section,  he 
shall  fully  inform  the  head  of  his 
division  or  office,  as  appropriate,  in 
writing  of  the  nature  and  circumstances 
of  the  particular  matter  and  of  the 
financial  interests  involved  and  shall 
request  a  written  determination  in 
advance  as  to  the  propriety  of  his 
participation  in  such  matter. 
***** 

(e)  Vested  pension  interests.  Except 
as  permitted  by  paragraph  (b)  of  this 
section,  no  employee  shall  participate 
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personally  and  substantially  as  a 
Government  officer  or  employee, 
through  decision,  approval,  disapproval, 
recommendation,  the  rendering  of 
advice,  investigation,  or  otherwise,  in  a 
judicial  or  other  proceeding,  application, 
request  for  a  ruling  or  other 
determination,  contract,  claim, 
controversy,  charge,  accusation,  arrest, 
or  other  particular  matter  affecting  the 
financial  interest  of  a  company  in  which 
the  employee  holds  a  vested  pension 
interest.  The  head  of  the  employee's 
division  or  office  is  not  to  grant  an 
exemption  pursuant  to  paragraph  (b) 
unless  the  Office  of  the  General  Counsel 
has  reviewed  the  pension  plan  and 
made  a  determination  that  the  pension 
interest  is  not  so  substantial  as  to  be 
deemed  likely  to  affect  the  integrity  of 
the  employee's  services  to  the 
government,  in  that  as  an  NRG 
employee  the  individual  cannot  in  any 
fashion  influence  the  amount  of  the 
pension. 

3.  In  §0.735-29,  paragraph  (b)(l)(v)  is 
revised  to  read  as  follows: 

§  0.735-29    Restriction  against  ownership 
of  certain  security  interests  by 
Conunissioners,  certain  staff  members  and 
ottter  related  personnel. 

•         *         •         *         * 

(b)  *  *  * 

(1)  *  *  * 

(v)  Companies  licensed  by  the 
Commission  to  mill,  convert,  enrich, 
fabricate,  store,  or  dispose  of  source  or 
special  nuclear  material,  or  applicants 
for  such  licenses,  that  are  designated  by 
the  Executive  Director  for  Operations, 
after  consultation  with  the  Office  of  the 
General  Counsel,  because  they  are  or 
will  be  substantially  engaged  in  such 
nuclear  fuel  cycle  or  disposal  activities. 
***** 

Dated  at  Washington,  DC,  this  2d  day  of 
April.  1987. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
(FR  Doc.  87-7687  Filed  4-6-87;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

{Airspace  Docket  No.  85-AWP-9] 

Alteration  of  the  Honolulu,  Hi,  Terminal 
Control  Area 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  the 
Honolulu.  HI,  Terminal  Control  Area 
(TCA)  to  eliminate  portions  of  the 
existing  TCA  where  it  has  been 
determined  that  traffic  conditions  have 
become  less  complex;  and  to  expand 
areas  of  the  existing  TCA  where  the 
potential  for  midair  colUsion  has 
increased.  This  action  will  result  in  a 
morf  efficient  use  of  airspace  in  the 
vicinity  of  the  Honolulu,  HI, 
International  Airport. 
EFFECTIVE  DATE:  0901  U.T.C.,  June  4, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Laser.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  9, 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  modify  the  Honolulu  TCA  (50 
FR  50174).  A  new  very  high  frequency 
omni-directional  radio  range  and 
tactical  air  navigational  aid  (VORTAC) 
has  been  installed  on  the  Honolulu,  HI, 
Airport  approximately  5  miles  east  of 
the  previous  VORTAC's  location.  In 
anticipation  of  the  commissioning  of  the 
new  VORTAC,  a  review  of  the  Honolulu 
TCA  was  conducted  to  determine 
whether  its  volume  of  airspace  could  be 
reduced  in  size,  whether  its  description 
and  chart  depiction  could  be  made  less 
complex,  and  whether  air  traffic 
conditions  in  the  airspace  of  the  TCA 
continued  to  be  complex.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  Additionally,  an  informal  airspace 
meeting  was  held  on  January  22. 1986,  in 
Honolulu.  HI.  at  which  participants  were 
invited  to  express  their  views  and  make 
comments.  The  following  is  the  FAA's 
analysis  of  the  substantive  comments 
received: 

Discussion  of  Comments 

Several  commenters  expressed 
general  support  for  the  proposed 
reduced  lateral  limits  and  the  proposed 
lowered  ceiling  of  the  TCA.  However, 
an  aviation  organization  representative, 
while  concurring  in  general  with  the 
proposal,  objected  to  the  aspect  of  the 
proposal  which  would  lower  the  TCA 
ceiling  from  9.000  feet  MSL  to  7,000  feet 
M3L.  The  commenter  stated  that  such 
an  action  would  degrade  air  safety  by 


increasing  the  collision  potential  due  to 
a  perceived  resulting  increase  in  the  mix 
of  uncontrolled  visual  flight  rules  (VFR) 
operations  and  controlled  instrument 
flight  rules  (IFR)  operations.  An  airline 
representative  also  expressed  similar 
concerns. 

Actual  observations  of  the  traffic 
within  40  miles  of  the  Honolulu  Airport 
revealed  that  the  majority  of  operations 
at  and  above  7.000  feet  MSL  are 
conducted  under  IFR.  However,  the  FAA 
has  determined  that  the  "mix"  of 
uncontrolled  and  controlled  traffic  could 
increase  relative  to  the  present 
nonexistent  "mix".  Further,  the  increase 
could  be  significant  if  the  presently 
controlled  VFR  flights  that  operate 
between  7.000  and  9.000  feet  (in  the 
present  TCA),  were  to  choose  to  operate 
as  uncontrolled  flights  in  that  same 
airspace  (with  the  TCA  ceiling  lowered 
to  7,000  feet  MSL).  Accordingly,  the  FAA 
is  not  adopting  the  lowered  TCA  ceiling 
proposed  in  the  notice. 

One  commenter  objected  to  the 
proposed  northward  expansion  of  Area 
H.  "This  expansion,  the  commenter  said, 
would  affect  the  airspace  over  the  Kahe 
Power  Plant  where  pilots  practice  stalls 
and  other  maneuvers.  The  commenter 
stated  further  that  these  pilots  would 
prefer  that  the  northern  TCA  boundary,    . 
west  of  Honolulu  Airport,  be  aligned 
with  the  northern  boundary  of  present 
Area  H.  Such  a  configuration,  the 
commenter  said,  would  make  more 
airspace  available  for  practice         | 
operations.  Other  commenters 
expressed  the  opinion  that  the  proposed 
expansions  of  Areas  H,  I,  and  ]  would 
eliminate  much  of  the  VFR  "east-west 
route  system"  used  by  aircraft  avoiding 
the  present  TCA  and  force  aircraft  into 
turbulence  which  exists  at  altitudes 
beneath  the  proposed  lowered  floor. 
These  commenters  also  stated  that  the 
proposed  Area  H  would  take  away  , 
much  of  the  offshore  airspace  in  the  '■ 
vicinity  of  the  Kahe  Power  Plant  which 
is  used  as  a  flight  manuever  practice 
area. 

One  commenter  expressed  an  opinion 
that  the  surface  area  underlying  the 
proposed  expansion  of  Area  H  is  too 
densely  populated  and  residences  would 
be  impacted  by  a  lowered  TCA  floor 
(3.000  to  2,000  feet  MSL).  This 
commenter,  as  well  as  others,  stated 
that  the  proposed  northern  expansions 
of  Areas  H.  I.  and  J  were  only  necessary 
because  ATC  was  not  controlling  traffic 
on  approach  to  Runways  8L  and  BR  with 
sufficient  precision  to  confine  that  traffic 
in  existing  TCA  airspace. 

The  density  of  a  populated  area  has 
no  bearing  on  the  establishment  of  a 
TCA  floor  because  the  rules  pertaining 
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to  flight  over  congested  areas  prevail 
irrespective  of  any  TCA  floor.  The 
lowered  floor  of  a  portion  of  Area  G  that 
would  result  from  the  proposed 
northward  expansion  of  Area  H  was  an 
attempt  to  reflect  the  existing  flight 
paths  of  large  turbine-powered  aircraft. 
Further,  all  of  the  airspace  encompassed 
by  the  proposed  expansion  of  Areas  1 
and  J,  and  approximately  one-half  of  the 
airspace  encompassed  by  the  proposed 
expansion  of  Area  H  is  within  the  NAS 
Barbers  Point  (NAX)  airport  traffic  area 
(ATA).  Therefore,  regardless  of  the 
existence  of  the  TCA,  aircraft 
conducting  operations  within  that 
airspace  would  be  required  to  comply 
with  the  communications  and  ATC 
authorization  requirements  of  §  91.85 
and  §  91.87.  For  example,  east-west 
traffic  operating  below  3.000  feet  AGL, 
operations  conducted  immediately 
adjacent  to  present  Areas  H.  I,  or  J.  as 
well  as  any  practice  operations 
conducted  directly  over  Kahe  Power 
Plant  would  have  had  to  been 
authorized  by  ATC— the  control  tower 
at  NAS  Barbers  Point  or  Honolulu 
Airport. 

However,  in  regard  to  the  airspace 
north  of  the  Runway  8  final  approach 
course  which  would  have  been 
encompassed  by  the  proposed 
expansion  to  Areas  H.  I.  and  J,  the  FAA 
has  reviewed  the  germane  flight  profiles 
in  consideration  of  the  comments 
received.  The  FAA  has  determined  that 
the  northern  boundary  of  Area  H  can  be 
established  along  the  269°  magnetic 
radial  making  it  significantly  south  of 
the  proposed,  as  well  as  existing 
boundary.  Also,  the  northern  boundaries 
of  Areas  I  and  J  can  remain  as  they 
presently  are  and  still  provide  sufficient 
airspace  to  contain  departing  and 
arriving  large  turbine-powered  aircraft 
Accordingly,  much  of  the  new  impact 
that  would  have  been  created  by  the 
proposed  expansion  of  these  areas 
would  be  eliminated.  The  final  rule 
contained  herein  refiects  these 
boundary  adjustments. 

Two  commenfers  stated  that  the 
proposed  lowered  floors  along  the 
proposed  northern  TCA  boundary  east 
of  the  airport  (represented  by  the 
proposed  northern  boundaries  of  Areas 
B  and  C)  would  cause  aircraft  operating 
under  VFR  to  be  forced  to  fly  in  areas  of 
higher  terrain  or  at  lower  altitudes  and 
generate  noise  problems.  Another 
commenter  expressed  concerns  that 
climbing  eastbound  aircraft  exiting  the 
TCA  between  1,500  and  4.000  feet  MSL 
would  conflict  with  westbound  traffic 
operating  beneath  the  TCA.  under 
proposed  Area  C,  and  in  the  same 
altitude  range.  This  commenter 


recommended  the  FAA  allay  these 
concerns  by  effectively  adopting  the 
existing  boundary  along  Highway  H-1 
to  Koko  Head  thence  via  the  Koko  Head 
093*  magnetic  radial  to  the  proposed  20- 
mile  outer  perimeter.  Also,  the 
commenter  would  have  the  FAA 
establish  the  floor  of  Area  C  at  the  same 
altitude  as  Area  B  (1,500  feet  MSL)  and. 
if  necessary  install  necessary  ground 
radio  facilities  in  the  Koko  Head  area  to 
facilitate  better  radio  coverage  and  air 
traffic  control  (ATC)  services  to  aircraft 
operating  under  VFR. 

In  regard  to  the  airspace  comprising 
proposed  Area  B.  the  FAA  has  reviewed 
the  proposal  in  conjunction  with  large 
turbine-powered  operations  and  the 
pertinent  comments  received.  It  has 
been  determined  that  the  alignment  of 
the  present  TCA  along  Highway  H-1 
east  of  the  airport  creates  a  situation 
whereby  uncontrolled  aircraft  use 
Highway  H-1  for  navigation  guidance  to 
remain  outside  of  the  TCA.  In  many 
instances,  such  navigation  has  resulted 
in  unauthorized  TCA  entries.  Under  the 
ANPRM,  the  FAA  sought  to  include 
Highway  H-1  within  the  TCA  thereby 
eliminating  it  as  a  potential  cause  for 
navigational  error.  After  further 
consideration,  the  FAA  believes  that 
potential  navigational  errors  can  also  be 
reconciled  by  establishing  the  TCA 
lateral  boundary  south  of  Highway  H-1. 
Accordingly,  the  northern  boundary  of 
the  TCA  east  of  the  airport  between  the 
4-  and  12-nautical-mile  arcs  is  herein 
established  along  the  095°  magnetic 
radial.  This  action  effectively  nonadopts 
Area  B  as  proposed  in  the  notice. 

In  regard  to  the  suggestion  that  Area 
C  be  lowered  to  encompass  aircraft 
operations  that  are  normally  conducted 
under  VFR,  the  FAA  believes  that  such 
an  action  would  not  be  in  keeping  with 
the  purposes  of  a  TCA — containment  of 
large  turbine-powered  aircraft 
operations.  Further,  traffic  advisory 
service  is  available,  on  a  workload  and 
radio/radar  coverage  permitting  basis  in 
the  airspace  beneath  the  proposed  Area 
C.  Currently,  there  are  no  plans  to 
provide  additional  radio/radar  coverage 
in  the  airspace  below  the  proposed  Area 
C  as  air  traffic  conditions  there  do  not 
justify  the  expenditure  of  resources  to 
acquire  such  coverage. 

While  the  floor  of  Area  C,  as  proposed 
in  the  notice,  would  effectively  be 
established  1,000  feet  lower  than  the 
existing  floor  (5,000  to  4.000  feet),  other 
portions  of  proposed  Area  C  would  be 
raised  by  as  much  as  3,000  feet  (1,000  to 
4.000  feet  and  2,000  to  4,000  feet). 
Additionally,  the  local  air  traffic  facility 
management  has  determined  that  VFR 
operations,  in  the  vicinity  of  the 


airspace  encompassed  by  proposed 
Area  C.  are  normally  conducted  at 
altitudes  below  the  proposed  Area  C 
fioor  (1.500  to  3.500  feet  MSL).  The  FAA. 
after  consideration  of  the  comments, 
remains  convinced  that  the  floor  of  Area 
C  be  established  at  4.000  feet  MSL. 
However,  Area  C  as  proposed  in  the 
notice  can  be  reduced  in  size  by 
establishing  its  western  boundary  at  the 
12-  rather  than  10-nautical-mile  arc. 

Two  commenters  stated  that  the 
proposed  Areas  A  and  K  were  not 
needed,  especially  since,  in  their 
opinion,  aircraft  were  being  controlled 
satisfactorily  in  the  exiting  airspace  of 
the  TCA.  Another  commenter  stated 
that  aircraft  on  approach  to  Runways 
26R,  22L,  and  22R  should  be  instructed 
to  tighten  turns  so  as  to  remain  within 
the  airspace  of  the  existing  TCA  and. 
therefore,  that  any  expansion  of  the 
TCA  surface  area  beyond  Highway  H-1 
would  be  unnecessary. 

A  commenter  stated  that  Area  K  is 
unnecessary  as  it  would  prevent  aircraft 
that  have  experienced  radio  failure  from 
getting  close  enough  to  the  airport  to  be 
seen  and  receive  light  gun  signals  from 
the  tower.  This  commenter  also 
expressed  concern  for  the  impact  that 
the  proposed  Area  K  would  have  on  the 
airport  at  Ford  Island.  Stating  that  the 
range  of  altitudes  (surface  to  7,000  feet 
MSL)  for  the  proposed  northeastwardly 
expansion  of  Area  A  is  unnecessary, 
this  commenter  suggested  instead  that 
the  altitude  range  be  established  as  the 
surface  to  2,500  feet  MSL 

While  aircraft  may  be  satisfactorily 
controlled  by  ATC  in  the  Honolulu  area, 
the  fact  remains  that  large  turbine- 
powered  tactical  aircraft  routinely 
require  ATC  authorization  to  deviate 
from  the  regulatory  requirement  to 
operate  at  or  above  the  fioor  of  a  TCA. 
when  conducting  certain  tactical 
approaches  to  the  Honolulu  Airport. 
Such  routine  occurrences  are 
inconsistent  with  the  FAA's 
responsibility  to  provide  sufficient  TCA 
airspace  to  accommodate  a  pilot's 
responsibility  to  comply  with  the 
regulations.  Additionally,  there  is  an 
increased  midair  collision  potential 
between  large  turbine-powered  tactical 
aircraft  exiting  the  present  TCA  at 
relatively  low  altitudes,  and 
uncontrolled  aircraft  operating  under 
VFR  along  the  existing  northern 
perimeter  of  the  TCA. 

The  recommended  traffic  pattern 
altitude  at  Ford  Island  Airport,  as 
published  in  the  Pacific  Chart 
Supplement,  is  600  feet  mean  sea  level 
(MSL).  This  altitude  is  900  feet  below 
the  proposed  floor  of  Area  K  and  the 
FAA  considers  this  as  sufficient 
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airspace  to  facilitate  aircraft  entenns 
and  exiting  the  Ford  traffic  pattern.  The 
existence  or  absence  of  Area  K  would 
make  no  difference  for  IFR  aircraft  that 
are  destined  to  Honolulu  Airport  which 
have  experienced  two-way  radio  failure. 
These  aircraft  would  still  be  required  to 
comply  with  §  91.127  just  as  they  are 
required  to  do  so  under  the  present  TCA 
configuration.  The  proposed 
establishment  of  Area  K  with  a  1,500- 
foot  floor  should  only  minimally  affect 
VFR  aircraft  in  similar  situations.  This  is 
because  VFR  aircraft  could  still 
approach  the  boundary  of  Area  A  just 
as  they  are  able  to  do  under  the  existing 
TCA  configuration  except  that  such  an 
approach  would  have  to  be  conducted  in 
the  airspace  below  Area  K;  i.e..  below 
1.500  feet  MSL.  Regardless,  the  FAA 
believes  that  a  VFR  aircraft  that  has 
experienced  two-way  radio 
communications  failure  would  be  more 
visible  to  the  tower  controller  at 
altitudes  at  or  near  the  traffic  pattern 
altitude.  Accordingly.  Area  K,  as 
proposed  in  the  notice,  is  adopted 
except  that  it  is  entitled  Area  B  in  this 
final  rule. 

Some  commenters  objected  to  the  loss 
of  certain  existing  TCA  boundaries  that 
coincide  with  visual  ground  references. 

The  FAA  strives  to  the  maximum 
extent  possible  to  align  TCA  boundaries 
with  easily  identifiable  ground 
landmarks.  However,  the  purpose  of  a 
1 CA,  and  thus  its  boundary,  is  to 
effectively  contain  large  turbine- 
powered  aircraft  operations 
approaching  and  departing  the  primary 
airport  within  the  TCA.  It  was  for  this 
reason  that  the  FAA  proposed  to  modify 
segments  of  the  TCA's  northern 
boundary.  Furthermore,  alignment  of  the 
TCA  along  Highway  H-1,  a  boundary 
line  within  the  Honolulu  ATA,  tends  to 
induce  an  impression  that  flight  along 
that  boundary  and  through  the  ATA  can 
be  made  without  obtaining  authorization 
from  ATC.  Additionally,  the  FAA 
believes  that  if  a  pilot  prefers  to  use 
visual  references  instead  of  the 
VORTAC  radials  which  have  been 
adopted  to  define  some  of  the  TCA 
boundaries,  then  there  are  sufficient 
ground  references  in  proximity  to  the 
northern  boundary  of  the  TCA  to 
exercise  that  preference. 

One  commenter  stated  that  the 
establishment  of  the  floor  of  Area  D  at 
1.000  feet  MSL  was  unnecessary.  This 
commenter  was  of  the  opinion  that  the 
occasional  exiting  and  reentering  of  the 
TCA  by  heavy  aircraft  would  be 
corrected  by  the  adoption  of  proposed  5- 
and  10-nautical-mile  arcs  as  southern 
boundaries  of  Areas  A  and  D. 

The  FAA  has  reviewed  the  proposal 
in  regard  to  the  need  to  establish  the 


floor  of  the  TCA  south  and  east  of  the 
airport  at  1.000  feet  MSL  and  has 
determined  that  changes  can  be  made  to 
reduce  the  impact  of  the  revised 
Honolulu  TCA.  By  redefining  Area  D  as 
that  airspace  between  the  5-  and  15- 
nautioal  mile  arcs  between  the  095°  and 
the  136°  radials.  any  new  impact  is 
effectively  eliminated.  Likewise,  Area  E 
is  redefined  as  the  airspace  between  the 
5-  and  15-nautical-mile  arcs  from  the 
135°  radial  eastward  to  the  228°  radial, 
with  a  floor  of  1,500  feet  MSL.  This 
action  also  effectively  eliminates  any 
impaat  that  would  have  resulted  by 
adopting  Area  E  as  proposed  in  the 
notice.  Section  71.401(b)  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C  dated 
January  2. 1987. 

Regulatory  Evaluation  Summary 

The  full  regulatory  evaluation  has 
been  placed  in  the  docket  and  it 
contains  more  detailed  information 
related  to  the  costs  and  benefits  that  are 
expected  to  accrue  from  the 
implementation  of  this  rule. 

Benefit-Cost  Analysis 

The  regulatory  evaluation  prepared 
for  this  final  rule  examines  the  benefit 
and  cost  aspects  to  amend  Part  71 
(Designation  of  Federal  Airways,  Area 
Low  Routes.  Controlled  Airspace,  and 
Reporting  Points)  of  the  Federal 
Aviation  Regulations.  The  objective  of 
this  rule  is  to  modify  the  Honolulu,  HL 
TCA  by  taking  the  following  actions: 

(1)  Describing  the  TCA  based  on  the 
relocated  Honolulu,  HL  VORTAC; 

(2)  Decreasing  the  lateral  limits  of  the 
Honolulu  TCA  southern,  southeastern, 
and  southwestern  perimeters  by 
approximately  12  miles; 

(3)  Adjusting  the  northern  lateral  limit 
of  the  TCA  slightly  northward  in  the 
area  west  of  the  airport,  and  slightly 
southward  in  portions  of  the  TCA  east 
of  the  airport; 

(4)  Adjusting  the  floors  of  certain  TCA 
segments  upward  and  others  downward 
to  reflect  the  current  traffic  flows. 

This  final  rule  was  prompted  by 
information  discovered  in  a  review  of 
the  existing  TCA  configuration.  The 
review  revealed  a  lessening  in 
complexity  of  air  traffic  conditions  in 
certain  areas  and  an  increasing  midair 
collision  potential  in  other  areas.  The 
adoption  of  this  final  rule  will  result  in  a 
more  efficient  use  of  airspace  in  the 
vicinity  of  the  Honolulu,  HL 
International  Airport. 

Benefits 

This  final  rule  is  expected  to  generate 
benefits  in  the  form  of  enhanced  safety. 
Suet)  safety,  for  instance,  will  take  the 


form  of  lowered  midair  collision 
potential. 

Since  those  minor  description  changes 
in  Areas  D.  E.  F.  G.  I.  and  |.  are  not 
expected  to  impose  addiiional  cost  on 
general  aviation  (GA)  aircraft  operators, 
only  those  areas  for  expansion  will  be 
discussed  In  the  evaluation.  Expansion 
of  the  floors  and  ceihngs  in  the 
Honolulu,  HI,  TCA  will  restrict  the 
airspace  to  controlled  operations  in 
Areas  A,  B.  C,  and  H  and  result  in  a 
lowered  likelihood  for  fatalities  and 
property  damage  (namely,  aircraft).  Due 
primarily  to  the  proactive  nature  of  this 
final  rule,  these  safety  benefits  are 
extremely  difficult,  if  not  impossible,  to 
quantify  in  monetary  terms.  The 
proactive  nature  of  this  rule  concerns 
itself  with  averting  a  safety  problem  by 
taking  corrective  action  towards  its 
symptom.  In  this  case,  for  example,  the 
symptom  is  increased  complexity 
primarily  near  the  floors  of  Areas  B,  C, 
and  H.  In  Areas  A  and  B.  however,  there 
is  also  increased  complexity  near  the 
ceilings.  As  the  result  of  this  increased 
complexity,  the  TCA  airspace  floors  will 
be  reduced  and  the  ceilings  increased  in 
the  aforementioned  areas.  This  action 
will  reduce  the  likelihood  for  midair 
collisions  by  expanding  the  TCA 
airspace.  Previous  actions  such  as  these 
have  been  successful  in  lowering  the 
likelihood  of  midair  collisions  by 
correcting  safety  problem  symptoms. 
Thus,  such  proactive  efforts  have  not 
afforded  sufficient  opportunity  to 
quantify  potential  benefits.  Without 
documented  evidence  of  midair 
collisions  in  Hawaii,  the  probability  of 
their  occurrence  cannot  be  determined 
with  a  very  high  degree  of  certainty. 
Despite  this  situation  the  FAA  has 
managed  to  derive  "best  guess" 
estimates  of  potential  benefits  based  on 
potential  midair  collision  data.  As  a 
result  of  such  data,  the  FAA  estimates 
that  over  the  next  10  years  there  will  be 
an  increasing  probability  of  a  midair 
collision  taking  place  near  the  existing 
Honolulu  TCA,  which  could  result  in 
either  a  serious  injury  or  fatality.  Thus, 
in  monetary  terms,  this  equates  to  a 
potential  range  of  benefits  between 
$8,400  and  $162,000  (1985  dollars) 
annually 

Costs 

FAA  estimates  that  the  total  cost  of 
compliance  associated  with 
implementation  of  this  final  rule  will 
range  between  $0  and  $3,700  (1985 
dollars)  annually.  This  assessment  is 
based  in  part  on  information  received 
from  personnel  at  FAA"s  Air  Traffic 
Control  Tower  in  Honolulu,  HI,  coupled 
with  the  analyst's  best  judgment. 
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According  to  ATC  facility  personnel 
contacted,  the  description  changes  in 
Areas  A,  B.  C,  and  H  of  this  final  rule  is 
expected  to  not  have  much  cost  impact, 
if  any,  on  VFR  operators  and  no  cost 
impact  on  IFR  operators  because 
virtually  all  of  GA  aircraft  in  Hawaii 
sooner  or  later  enter  the  Honolulu  TCA. 
(This  TCA  represents  the  hub  of  air 
traffic  activity  in  Hawaii,  especially  for 
GA  aircraft.)  As  a  result  of  this 
situation,  it  is  plausible  to  assume  that 
such  GA  aircraft  already  have  the 
required  avionics  for  operation  in  the 
TCA.  This  point  is  reinforced  in  a  report 
published  by  the  FAA  entitled,  "General 
Aviation  Activity  and  Avionics  Survey 
(1985)."  This  report  reveals  that 
approximately  81  percent  of  GA  aircraft 
in  Hawaii  have  transponders  (4096 
code)  and  about  96  percent  of  such 
aircraft  have  either  360-channel  or  720- 
channel  very  high  frequency  (VHP)  two- 
way  communications  equipment.  In 
addition,  about  84  percent  of  these 
aircraft  have  VOR  equipment.  (All  of 
this  equipment  meet  the  requirements 
for  entrance  into  the  Honolulu  TCA.) 

The  estimated  93  active  single-engine 
(piston)  GA  aircraft  (1-3  seats),  without 
transponders,  engaged  in  VFR  activity  in 
Hawaii  are  expected  to  either  enter,  fly 
under,  or  circumnavigate  Areas  A,  B,  C, 
and  H  of  the  TCA.  In  instances  where 
there  will  be  no  entrance  into  the  TCA, 
some  of  these  aircraft  operators  will 
incur  small  increases  in  operation  costs 
per  round  trip.  These  cost  increases  will 
be  small  because  VFR  aircraft  operators 
will  not  be  required  to  deviate 
significantly  from  their  current  flying 
practices.  If  GA  aircraft  operators 
without  transponders  enter  the  TCA, 
under  an  ATC  exception  (which 
assumes  they  will  have  adequate  two- 
way  VHF  communications  and  VOR 
equipment),  no  additional  costs  will  be 
incurred.  The  extent  to  which,  and  the 
number  of,  aircraft  operators  who  will 
elect  to  exercise  this  exception  is 
unknown.  Therefore,  a  cost  range  is 
employed  in  the  evaluation.  On  balance, 
the  FAA  estimates  that  this  final  rule 
will  be  cost  beneficial. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  of  1980,  the  final  rule  to  modify  the 
Honolulu,  HI,  TCA,  evaluated  in  this 
report,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Practically  all 
of  the  entities  potentially  impacted  by 
the  final  rule  will  represent  operators  of 
unscheduled  aircraft  for  hire,  which 
consist  mostly  of  air  taxi  operators,  who 
do  not  have  the  required  avionics.  This 
assessment  is  based  on  an  FAA  report 


of  GA  avionics  equipment,  which 
reveals  that  about  98  percent  of  all  air 
taxis  use  either  360-channel  or  720- 
channel  VHF  two-way  communications 
equipment,  about  93  percent  use  VOR 
equipment,  and  approximately  89 
percent  of  such  unscheduled  operators 
for  hire  use  transponders  (4096  code). 
Given  the  relatively  isolated  area  of 
Hawaii,  FAA  assumes  that  unscheduled 
aircraft  operators  in  this  state  are  more 
likely  to  have  the  required  avionics  than 
those  operators  on  the  mainland.  In 
order  for  a  small  entity  to  incur 
significant  economic  impact  from  this 
final  rule  it  will  have  to  by-pass  Areas  A 
and  B  of  the  TCA  while  in  the  process  of 
making  more  than  50  round  trips  per 
year.  These  numbers  of  trips  are 
considered  to  be  unrealistic  and  not 
expected  to  materialize.  Besides,  no 
more  than  11  percent  of  the  air  taxis  in 
Hawaii  are  without  transponders; 
therefore,  the  substantial  number 
criterion  for  small  entities  could  never 
be  achieved.  That  is,  the  number  of 
small  entities  that  will  incur  significant 
economic  cost  will  never  exceed  one- 
third  of  the  small  entities  subject  to  the 
final  rule.  In  any  event,  those  small 
entities  without  transponders  could 
always  request  an  ATC  exception  to 
enter  the  TCA.  It  is  for  these  reasons 
that  this  final  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Trade  Impact  Statement 

This  final  rule  is  expected  to  have  no 
impact  on  the  trade  opportunities  for  the 
United  States  firms  doing  business 
overseas  or  for  foreign  firms  doing 
business  in  the  United  States.  The  rule 
will  only  affect  those  aircraft  that  enter 
the  Honolulu  TCA  without  the  required 
avionics.  All  foreign  aircraft  that  enter 
the  United  States  airspace  in  Hawaii  are 
assumed  to  have  all  of  the  required 
avionics  because  of  the  great  distance 
traveled  over  the  ocean. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations:  (1) 
Describes  the  Honolulu,  HI,  TCA  using 
the  relocated  Honolulu,  HI,  VORTAC; 
(2)  decreases  the  lateral  limits  of  the 
Honolulu  TCA  southern,  southeastern, 
and  southwestern  perimeters  by 
approximately  12  miles:  (3)  adjusts  the 
northern  lateral  limit  of  the  TCA  slightly 
northward  in  the  area  west  of  the 
airport,  and  slightly  southward  in 
portions  of  the  TCA  east  of  the  airport: 
and  (4)  adjusts  the  fioors  of  certain  TCA 
segments  upward  and  others  downward 
to  reflect  the  current  traffic  flows.  These 
actions  are  being  taken:  to  eliminate 
portions  of  the  existing  TCA  where  an 


evaluation  revealed  a  lessening  in 
complexity  of  air  traffic  conditions;  and 
to  expand  areas  of  the  existing  TCA 
where  the  evaluation  revealed  an 
increasing  midair  collision  potential. 
The  overall  result  of  this  action  is  a 
reduction  in  the  amount  of  TCA 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  and 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979). 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Terminal  control 
areas. 

Adoption  of  the  Amendment 
PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

§  71.401    [Amended] 

2.  Section  71.401(b]  is  amended  as 
follows: 

Honolulu,  HI    (Revised) 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  9.000  feet 
MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  4  miles  north  of  the 
Honolulu  VORTAC  (lat.  21°18'41"  N..  long. 
157''5559"  W.)  on  the  Honolulu  VORTAC 
001°  radial,  then  clockwise  along  a  4-mile 
radius  arc  of  the  Honolulu  VORTAC  to  the 
Honolulu  VORTAC  106°  radial,  then  east  on 
the  Honolulu  VORTAC  106°  radial  to  5  miles, 
then  clockwise  along  a  5-mile  radius  arc  of 
the  Honolulu  VORTAC  to  the  Honolulu 
VORTAC  270°  radial,  then  west  on  the 
Honolulu  VORTAC  270°  radial  to  5.6  miles, 
then  clockwise  along  a  5.6-mile  radius  arc  of 
the  Honolulu  VORTAC  to  a  point  0.5  miles 
north  of  the  ILS  Runway  8L  localizer  course, 
then  east  along  a  line  0.5  miles  north  of  and 
parallel  to  the  ILS  Runway  8L  localizer 
course  to  the  Honolulu  VORTAC  001°  radial, 
then  north  on  the  Honolulu  VORTAC  001° 
radial  to  the  point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  1.500  feet  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  4  miles  north  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORTAC  001°  radial,  then  counterclockwise 
along  a  4-mile  radius  arc  of  the  Honolulu 
VORTAC  to  a  point  0.5  miles  north  of  the  115 
Runway  8L  localizer  course,  then  east  along  a 
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line  0.5  miles  north  of  and  parallel  lo  the  ILS 
Runway  8L  localizer  course  to  the  Honolulu 
VORTACOOl'  radial,  then  north  on  the 
Honolulu  VORTAC  OOr  radial,  io  lh€  point  of 
beginning. 

Area  C.  That  airspace  extending  upward 
from  4.000  feet  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  12  miles  east  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORl  AC  091°  radial,  then  east  on  the 
Honolulu  VCRTAC  091°  radial  to  20  miles, 
then  clockwise  along  a  20-mile  radius  arc  of 
the  Honolulu  VORTAC  to  the  Honolulu 
VORTAC  106'  radial,  then  west  on  the 
Honolulu  VORTAC  106°  radial  to  12  miles, 
then  counterclockwise  along  a  12-mile  radius 
arc  of  the  Honolulu  VORTAC  to  the  point  of 
beginning. 

Area  D.  That  airspace  extending  upward 
from  1.000  feet  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  5  miles  east  southeast  of 
the  Honolulu  VORTAC  on  the  Honolulu 
VORTAC  106°  radial,  then  east  southeast  on 
the  Honolulu  VORTAC  106°  radial  to  15 
miles,  then  clockwise  along  a  15-mile  radius 
arc  of  the  Honolulu  VORTAC  to  the  Honolulu 
VORTAC  146°  radial,  then  northeast  on  the 
Honolulu  VORTAC  146°  radial  lo  5  miles, 
then  counterclockwise  along  a  5-mile  radius 
arc  of  the  Honolulu  VORTAC  to  the  point  of 
beginning. 

Area  E.  That  airspace  extending  upward 
from  1.500  feel  MSL  to  and  including  9.000 
feel  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  5  miles  east  southeast  of 
the  Honolulu  VORTAC  on  the  Honolulu 
VORTAC  146°  radial,  then  southeast  on  the 
Honolulu  VORTAC  146°  radial  to  15  miles, 
then  clockwise  along  a  15-mile  radius  arc  of 
the  Honolulu  VORTAC  lo  the  Honolulu 
VORTAC  239'  radial,  then  northeast  on  the 
I  lonolulu  VORTAC  239°  radial  to  5  miles, 
then  counterclockwise  along  a  5-mile  radius 
arc  of  the  Honolulu  VORTAC  to  the  point  of 
beginning. 

Area  F.  That  airspace  extending  upward 
from  2.000  feet  MSL  to  and  including  9,000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  15  miles  east  southeast 
of  the  Honolulu  VORTAC  on  the  Honolulu 
VORTAC  106°  radial,  then  east  southeast  on 
the  Honolulu  VORTAC  106°  radial  lo  20 
miles,  then  clockwise  along  a  20-mile  radius 
arc  of  the  Honolulu  VORTAC  to  Ihe  Honolulu 
VORTAC  239°  radial,  then  northeast  on  Ihe 
Honolulu  VORTAC  239°  radial  to  15  miles, 
then  counterclockwise  along  a  15-mile  radius 
arc  of  the  Honolulu  VORTAC  lo  Ihe  point  of 
beginning. 

Area  G.  That  airspace  extending  upward 
from  3.000  feet  MSL  to  and  including  9,000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  5  miles  southwest  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORTAC  239°  radial,  then  southwest  on  the 
I  lonolulu  VORTAC  239*  radial  to  20  miles, 
then  clockwise  along  a  20-mile  radius  arc  of 
the  Honolulu  VORTAC  to  the  Honolulu 
VORTAC  280°  radial,  then  east  southeast  on 
the  Honolulu  VORTAC  280°  radial  to  15 
miles,  then  counterclockwise  along  a  15-mile 
radius  arc  of  the  Honolulu  VORTAC  lo  Ihe 
Honolulu  VORTAC  270*  radial,  then  east  on 
the  Honolulu  VORTAC  270°  radial  lo  5  miles. 


then  cofnterclockwise  along  a  5-mile  radius 
arc  of  llje  Honolulu  VORTAC  to  the  point  of 
beginning. 

Area  H.  That  airspace  extending  upward 
from  2.300  feel  MSL  lo  and  including  9.000 
feet  MS^  within  an  area  bounded  by  a  line 
beginniiig  at  a  point  7.7  miles  west  of  the 
Honolulu  VORTAC  on  the  Honolulu 
VORTAC  270°  radial,  then  west  on  the 
Honolulu  VORTAC  270°  radial  to  15  miles, 
then  clockwise  along  a  15-mile  arc  to  Ihe 
Honolulu  VORTAC  280°  radial,  then  east 
southeaet  on  Ihe  Honolulu  VORTAC  280° 
radial  t$  7.7  miles,  then  counterclockwise 
along  a  7.7-mile  radius  arc  of  the  Honolulu 
VORT/^C  to  the  point  of  beginning. 

Area  1.  That  airspace  extending  upward 
from  1.900  feet  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginnitig  at  a  point  6.7  miles  west  of  Ihe 
Honolulu  VORTAC  on  the  Honolulu 
VORT/IIC  270°  radial,  then  west  on  the 
Honolulu  VORTAC  270°  radial  to  7.7  miles, 
then  cidckwise  along  a  7.7-mile  radius  arc  of 
the  Honolulu  VORTAC  to  a  point  0,5  miles 
north  of  the  ILS  Runway  BL  localizer  course, 
then  east  along  a  line  0.5  miles  north  of  and 
parallel  to  the  ILS  Runway  8L  localizer 
course  fo  6,7  miles,  then  counterclockwise 
along  aj6.7-mile  radius  arc  of  Ihe  Honolulu 
VORTAC  to  the  point  of  beginning. 

Area^.  That  airspace  extending  upward 
from  1.900  feel  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  line 
beginning  at  a  point  5.6  miles  west  of  the 
Honolulu  VORTAC  on  Ihe  Honolulu 
VORTAC  270°  radial,  then  west  on  the 
Honolulu  VORTAC  270°  radial  to  6.7  miles, 
then  clockwise  along  a  6.7-niile  radius  arc  of 
the  HoUolulu  VORTAC  to  a  point  0.5  miles 
north  o|  the  ILS  Runway  8L  localizer  course, 
then  east  along  a  line  0.5  miles  north  of  and 
parallel  to  the  ILS  Runway  8L  localizer 
course  |o  5.6  miles,  then  counterclockwise 
along  al5.6-mile  arc  of  the  Honolulu  VORTAC 
to  the  ploint  of  beginning. 

Issued  in  Washington,  DC.  on  March  31. 
1987. 

Harold^.  Downey, 

Acting  f/lanager.  Airspace — Rules  and 
Aerondfitical  Information  Division. 

[FR  Dot.  87-7603  Filed  4-6-87;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  86-ACE-2I 

Estabistiment  of  VOR  Federal  Airways 
V-580  and  V-582;  Missouri 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
new  Federal  Airways  V-580  between  St. 
Louis,  MO.  and  Burlington,  lA,  and  V- 
582  between  St.  Louis  and  Quincy,  IL, 
These  new  airways  are  designed  to 
enhance  and  improve  traffic  flow  in  the 
St.  Lowis  terminal  area.  This  action 
reduces  delays  and  controller  workload. 


EFFECTIVE  DATE:  0901  U.T.C..  June  4. 

1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW„ 
Washington,  DC  20591;  telephone:  (202) 
267-9231. 

SUPPI^MENTARY  INFORMATION: 
History 

On  Septeanber  24. 1986.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  new  VOR  Federal 
Airways  V-580  and  V-582  located  in  the 
St.  Louis.  MO,  area  (51  FR  33903).  The 
Kansas  City  Air  Route  Traffic  Control 
Center  has  designed  a  plan  to  realign 
the  traffic  flow  north  of  St.  Louis  to 
enhance  and  improve  traffic  flow  in  that 
area.  Currefitly,  extensive  use  of  radar 
control  is  uked  to  maneuver  traffic,  and 
these  new  airways  provide  designated 
airways  along  these  radar  tracks.  This 
reduces  controller  workload  and 
enhances  traffic  flow  in  the  St.  Louis 
terminal  area.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  lo  the  FAA, 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987.  I  , 

The  Rule    ' 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  new  VOR  Federal  Airways 
V-580  between  St.  Louis.  MO,  and 
Burlington,  lA.  and  V-582  between  St, 
Louis  and  Quincy,  IL.  These  new 
airways  are  designed  to  enhance  and 
improve  traffic  How  in  the  St.  Louis 
terminal  aPea.  This  action  reduces 
delays  and  controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  lo  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
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is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safely.  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 
PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-580    I  New) 

From  Si.  Louis,  MO.  via  INT  St.  Louis  353° 
and  Burlington.  lA.  166"  radiais:  to  Burlington. 

V-582     I  New  I 

From  St.  Louis.  MO.  via  INT  St.  Louis  353° 
and  Quincy.  IL.  127°  radiais:  to  Quincy. 

Issued  in  Washington,  DC.  on  March  31. 
1987. 

Harold  H.  Downey. 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
jFR  Doc.  87-7605  Filed  4-6-87;  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  86-ASO-2S1 

Alteration  of  VOR  Federal  Airways; 
Georgia  and  Alabama 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
descriptions  of  two  Federal  Airways  in 
the  states  of  Georgia  and  Alabama  to 
correct  a  potentially  confusing  situation 
that  exists  with  two  unrelated  segments. 
EFFECTIVE  DATE:  0901  U.T.C..  June  4. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Davis.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9249. 


SUPPLEMENTARY  INFORMATION: 

History 

On  December  23, 1986,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  segment  of  V-311 
that  lies  between  La  Grange,  GA.  and 
Wiregrass,  AL,  and  extend  V-168  from 
La  Grange  to  Wiregrass  along  that 
segment  of  V-311  (51  FR  45911). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C,  dated  January  2. 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  eliminates 
a  segment  of  VOR  Federal  Airway  V- 
311  which  lies  between  La  Grange.  GA, 
and  Wiregrass,  AL,  and  which  is 
logically  unrelated  to  other  segments  of 
that  same  airway.  Low  altitude 
navigation  between  these  two  points 
will  now  be  accomplished  via  V-168 
which  is  being  extended  from  La  Grange 
to  Wiregrass. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 

PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority.  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-M9,  Januarj'  12. 1983):  14 
CFR  11  69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-311    [Amended! 

By  removing  the  words  "From  Wiregrass. 
AL,  via  INT  Wiregrass  002  and  La  Grange. 
GA.  191°  radiais;  to  La  Grange." 

V-168    [Revised] 

From  Vulcan.  AL;  La  Grange.  GA;  INT  La 
Grange  191°  and  Wiregrass.  AL.  002'  radiais; 
to  Wiregrass. 

Issued  in  Washington.  DC.  on  March  31. 

1987. 

Harold  H.  Downey. 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  87-7604  Filed  4-^-87;  8.45  am) 

BILUNG  COOE  4910-13-M 


14  CFR  Parts  71  and  73 

(Airspace  Docket  No.  S6-AWP-12) 

Establishment  of  Restricted  Area  R- 
2312  Fort  Huachuca.AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  These  actions  establish 
restricted  airspace  near  Fort  Huachuca. 
AZ.  for  the  purpose  of  providing  the  U.S. 
Customs  Service  the  ability  to  deploy  a 
tethered  aerostat  borne  radar  system  in 
the  area.  These  actions  provide  the  U.S. 
Customs  Service  with  the  capability  to 
provide  surveillance  of  a  volume  of 
airspace  from  ground  level  to  an  altitude 
of  approximately  15.000  feet  mean  sea 
level  (MSL)  and  detect  low  altitude 
suspect  aircraft  attempting  to  penetrate 
the  airspace. 

EFFECTIVE  DATE:  0901  U.T.C..  June  4, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  B.  Oltmanns.  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240).  Airspace  Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9254. 

SUPPLEMENTARY  INFORMATION: 
History 

On  January  23. 1987,  the  FAA 
proposed  to  amend  Parts  71  and  73  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  73)  to  establish  a  new 
Restricted  Area  R-2312  near  Fort 
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I  luachuca.  AZ  (52  FR  2545).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objectiog  to  the 
proposal  were  received.  Except  for 
editorial  changes,  these  amendments  are 
the  same  as  those  proposed  in  the 
notice.  Sections  71.51  and  73.23  of  Parts 
71  and  73  of  the  Federal  Aviation 
Regulations  were  republished  in 
Handbook  7400XC  dated  January  2, 
1987. 

The  Rule 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations  will 
establish  a  new  Restricted  Area  R-2312 
located  near  Fort  Huachuca,  AZ.  These 
actions  establish  the  necessary 
restricted  airspace  required  by  the  U.S. 
Customs  Service  to  deploy  a  tethered 
aerostat  borne  radar  system  with  the 
capability  to  detect  low  altitude  suspect 
aircraft  attempting  to  penetrate  the 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "maior 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Parts  71  and 

73 

Aviation  safety,  Continental  control 
area  and  restricted  areas. 

Adoption  of  the  Amendments 

PARTS  71  AND  73— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended,  as 
follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  foUoivs: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  US.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

§71.151    [Amended] 

2.  Section  71.151  is  amended  as 
follows: 


R-2312  Fort  HiMckuca.  AZ  JNew] 

3.  Tlie  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134e(a).  1354(a).  15ia 
1522:  &(ecutive  Order  10654:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11. 69. 

4.  Section  73.23  is  amended  as  follows: 
§73.23    [Amended] 

R-2312  Fort  Hnachuca.  AZ  (New] 

Bouadaries.  A  2-mile  radius  circle  centered 
at  lat.  Sl''29'0r'  N..  long.  110*ir45"  W. 

Designated  altitudes.  Surface  to  but  not 
including  15.000  feet  MSL. 

Times  of  designation.  Continuous. 

Using  agency.  Department  of  Treasury, 
Washington,  DC. 

Issued  in  Washington,  DC,  on  March  31, 
1987. 

Harold  H.  Downey, 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  87-7602  Filed  4-6-87;  8:45  am) 
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14  CFR  Part  73 

[Airspace  Docket  No.  87-AGL-4] 

Change  Time  of  Designation  for 
Restricted  Areas  R-3401A  and  R- 
34016,  Atterbury  Reserve  Forces 
Trainkig  Area,  IN 

AGENCY:  Federal  Aviation 
Admiiustration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  reduces  the  time 
of  designation  for  Restricted  Areas  R- 
3401A  and  R-3401B,  Atterbury  Reserve 
Forces  Training  Area,  IN,  to  more 
accurately  reflect  actual  use  and  to 
return  unused  airspace  for  public 
access.  An  FAA  review  of  the  utilization 
reports  for  R-34mA  and  R-3401B 
indicated  that  the  usage  of  the  areas  did 
not  warrant  retention  of  a  "continuous" 
time  of  designation  on  a  year-round 
basis.  Consequently,  the  using  agency 
has  submitted  revised  times  of 
designation  based  on  current 
requirements  for  the  airspace. 
EFFECTIVE  DATE:  0901  U.T.C.,  June  4, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 
Paul  Gallant  Airspace  and  Aeronautical 
Information  Requirements  Branch 
(ATO-240),  Airspace— Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-^253. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  reduces 
the  time  of  designation  for  Restricted 


Areas  R-3401A  and  R-3401B.  Atterbury    , 
Reserve  Forces  Training  Area,  IN.  to         ' 
more  accurately  reflect  actual 
utilization.  Because  this  action  reduces 
the  time  of  use  and  returns  unused 
airspace  for  public  access,  I  find  that 
this  is  a  minor  technical  amendment  on 
which  the  public  would  not  have  a 
particular  interest  in  commenting,  and 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are,  therefore,  ^ 

unnecessary.  SectiMi  73.34  of  Part  73  of      ! 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C  dated 
January  2, 1987. 

"Hie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

PART  73— {AMENDED)  | 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

1:  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority.  49  VS.C.  1348(a).  1354(a),  1510. 
1522;  Executive  Order  10854;  49  U.S.C  106(g)     ' 
(Revised  Plib.  L.  97-449.  January  12. 1963);  14 
CFR  11.69. 

§73.34    [Amended] 

2.  Section  73.34  is  amended  as  follows: 

R-S401.\  Attertmry  Reserve  Forces  Training 
Area,  IN  (Amended) 

By  removing  the  present  time  of  - 

designation  and  sut>8<ituting  the  folkjwing: 

Time  of  designation.  May  1  through 
September  30 — Continuous;  October  1  | 

through  April  30—0800-2300  local  time, 
Tuesday  through  Saturday:  other  limes  by 
NOTAM. 

R-3401B  Alterbory  Reserve  Forces  Training        I 
Araa.  IN  |Aineo<iMl| 

By  removing  the  present  time  of 
designation  and  substituting  the  following: 
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Time  of  designation.  May  1  through 
September  30 — Continuous;  October  1 
through  April  30—0800-2300  local  time. 
Tuesday  through  Saturday;  other  limes  by 
NOT  AM. 

Issued  in  Washington.  DC.  on  March  31. 
1987. 

Harold  H.  Downey, 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  87-7601  Filed  4-6-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  16 

(Docket  No.  RM87-7-00a,  Order  Na  467] 

Infornutton  to  be  Made  Available  by 
Hydroelectric  Licensees  Under 
Section  4(a)  of  the  Electric  Consumers 
Protection  Act  of  1986 

Issued:  March  3&  1987. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Interim  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  interim  nJe  to  prescribe  the 
information  that  an  existing 
hydroelectric  licensee  most  make 
available  to  the  public  upon  notifying 
the  Commission  of  the  intention  to  file 
for  a  new  license.  The  Commission  is 
issuing  this  rule  to  implement  section 
4(a)  of  the  Electric  Consumers 
Protection  Act  of  1986. 
DATES:  This  interim  rule  will  become 
effective  May  7, 1987.  Comments  must 
be  in  writing  and  received  by  the 
Secretary  of  the  Commission  prior  to 
4:30  p.m.  E.D.T.  on  May  22. 1987.  An 
original  and  fourteen  copies  should  be 
filed. 

ADDRESS:  All  filings  should  refer  to 
Docket  No.  RM87-7-000  and  should  be 
addressed  to:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
82.";  Norih  Capitol  Street.  NE.. 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Grace  Kim,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission.  825  North  Capiiul  Street, 

NE..  Washington.  DC  20426.  (202)  357- 

5768. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Martha  O.  Hesse. 
Chairman:  Authony  G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt.  and  CM.  Naeve. 


I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  to  implement  section  4(a) 
of  the  Electric  Consumers  Protection  Act 
of  1986  (ECPA),>  which  amended  section 
15  of  the  Federal  Power  Act  (FPA).« 
These  regulations  require  an  existing 
licensee  to  make  certain  information 
regarding  its  licensed  project  reasonably 
available  to  the  public  for  inspection 
and  reproduction  at  reasonable  cost. 
These  regulations  also  prescribe  the 
time  by  which  an  existing  licensee  must 
notify  the  Commission  whether  or  not  it 
intends  to  file  an  application  for  a  new 
license,  and  the  time  by  which  an 
existing  licensee  or  a  competitor  must 
file  an  application  for  a  new  license. 

Congress  required  the  Commission  to 
issue  a  rule  by  April  14, 1987,  regarding 
the  information  that  an  existing  licensee 
must  make  reasonably  available  to  the 
public  for  inspection  and  reproduction. 
Accordingly,  the  Commission  is  issuing 
this  rule  as  an  interim  rule  which  will  be 
effective  30  days  after  publication  in  the 
Federal  Register.' 

U.  Background 

On  October  16. 1986.  Congress 
enacted  ECPA.  To  promote  competition 
in  the  relicensing  process.  Congress 
amended  section  15  of  the  FPA  to 
establish  new  procedures,  timetables, 
and  standards  for  relicensing 
proceedings. 

Section  4(a)  of  ECPA  adds  a  new 
subsection  (b)  to  section  15  of  the  FPA. 
Section  15(b)(1)  of  the  FPA*  requires  an 
existing  licensee  to  notify  the 
Commission  at  least  5  years  before  the 
expiration  of  its  license  whether  or  not  it 
intends  to  file  an  application  for  a  new 
license.*  Section  15(b)(3)  of  the  FPA 

•  Pub.  L.  No.  99-195. 
» 16  U.S.C.  808. 

"This  interim  rule  implements  only  a  portion  of 
new  relicensing  requirements  established  under 
section  4(ii|  of  ECPA.  The  Commission  will  address 
other  provisions  of  section  4|a)  of  ECPA  in  a  future 
rulemaking 

*  Section  15(b)(1)  of  the  FPA  slates:  |e|ach 
existing  licensee  shall  notify  the  Commission 
whether  the  licensee  intends  to  file  an  application 
for  a  new  license  or  not.  Such  notice  shall  be 
submitted  at  least  5  years  l>efore  the  expiration  of 
the  existing  license. 

'Prior  to  its  amendment  by  ECPA.  section  15  of 
the  FPA  did  not  specify  any  time  penod  within 
which  an  existing  licensee  had  to  notify  the 
Commission  whether  or  not  it  intended  lo  file  an 
application  for  a  new  license.  However,  section 
14(b)  of  the  FPA  provided  that  the  Commission 
could  entertain  applications  for  a  new  license  no 
earlier  than  5  years  before  the  expiration  of  the 
existing  license.  The  Commission's  current 
regulations  require  an  existing  licensee  either  lo  file 
an  application  for  a  new  license  or  to  file  a 
slalemeni  of  intention  not  lo  file  an  application  for  a 
new  license  no  earlier  than  5  years  and  no  later 
than  3  years  prior  to  the  expiration  of  the  existing 
license.  See  18  CFR  16.3  (1986). 


requires  the  Commission  to  provide 
public  notice  and  notify  fish  and  wildlife 
agencies  of  an  existing  licensee's 
intention  to  file  or  not  to  file  an 
application  for  a  new  license^ 

Section  15(b)(2)  of  the  FPA  provides 
that,  at  the  time  an  existing  licensee 
notifies  the  Commission  under  section 
15(b)(1)  of  the  FPA.  it  must  make 
reasonably  available  to  the  public  for 
inspection  at  its  offices  current  maps, 
drawings,  data,  and  such  other 
information  as  the  Commission  shall,  by 
rule  implemented  within  180  days  of 
ECPA's  enactment,  require  regarding  the 
construction  and  operation  of  the 
licensed  project.  That  section  provides 
that  such  information  shall  include,  to 
the  greatest  extent  practicable,  pertinent 
energy  conservation,  recreation,  fish  and 
wildlife,  and  other  environmental 
information.  That  section  further 
provides  that  copies  of  the  required 
information  shall  be  made  available  by 
the  existing  Ifcense  at  reasonable 
reproduction  costs.' 

The  provisions  of  section  15(b)(2)  of 
the  FPA  were  introduced  in  the  House 
version  of  the  bill.*  There  was  no 
comparable  Senate  version.  The  House 
Committee  Report  incorporating  these 
provisions  "  stated  that  the  requirement 
for  reimbursement  of  reproduction  costs 
was  not  intended  to  apply  to  fish  and 
wildlife  agencies,  and  that  the 
Commission  must  arrange  for  such 
agencies  to  promptly  receive  all 
necessary  and  pertinent  information  on 
a  current  and  timely  basis. 

Section  4(a)  of  ECPA  also  adds  a  new 
subsection  (c)  to  section  15  of  the  FPA. 
Section  15(c)(1)  of  the  FPA  requires  an 
existing  licensee  or  a  competitor  to  file 


■Section  15(b)(3)  of  the  FPA  states:  |p|romptly 
following  receipt  of  notice  under  paragraph  [1).  the 
Commission  shall  provide  public  notice  of  whether 
an  existing  licensee  intends  lo  file  or  not  to  file  an 
application  for  a  new  license  The  Commission  shall 
also  promptly  notify  the  National  Marine  Fishenes 
Service  and  the  United  Slates  Fish  and  Wildlife 
Service,  and  the  appropriate  stale  fish  and  wildlife 
agencies. 

'  Section  15|b)|2)  of  the  FPA  states:  |a|l  the  lime 
notice  is  provided  under  paragraph  (1).  the  existing 
licensee  shall  make  each  of  the  following 
reasonably  available  lo  the  public  for  inspecilon  at 
the  offices  of  such  licensee:  current  maps,  drawings, 
data  and  other  information  as  the  Commission  shall, 
by  rule,  require  regarding  the  construction  and 
operation  of  the  licensed  proiecl.  Such  information 
shall  Include,  lo  the  greatest  exieni  practicable 
perllnenl  energy  conservation,  recreation,  fish  and 
wildlife,  and  other  environmental  information. 
Copies  of  the  information  shall  be  made  available  al 
reasonable  costs  of  reproduction.  Within  180  days 
after  the  enactment  of  the  Electric  Consumers 
Prolection  Act  of  1986.  the  Commission  shall 
promulgate  regulations  regarding  the  infomtalion  lo 
be  provided  under  this  paragraph 

"  H.R.  44.  99th  Cong..  2nd  Sess.  (1986). 

>  H.R.  Rep.  No  507.  99lh  Cong..  2nd  Sesa.  al  35 
(March  25.  1986). 
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an  application  for  a  new  license  with  the 
Commission  at  least  24  months  before 
the  expiration  of  the  existing  license. '° 
Section  15(c)(2)  of  the  FPA  ' '  authorizes 
the  Commission  to  adjust,  by  rule  or 
order,  the  time  periods  specified  in 
subsections  (b)  and  (c)  where  existing 
licensees  are  unable  to  comply  with  a 
specified  time  period  because  of  the 
expiration  date  of  their  licenses. '  * 

III.  Discussion 

A.  Notification  of  Intention  to  File  an 
Application  for  a  New  License  and 
Filing  of  an  Application  for  a  New 
License 

The  Commission's  current  regulations 
require  an  existing  licensee  to  file  an 
application  for  a  new  license  or  a 
statement  of  intention  not  to  file  an 
application  for  a  new  license  no  earlier 
than  5  years  and  no  later  than  3  years 
before  the  expiration  of  its  license.'^ 
The  Commission's  current  regulations 
allow  a  competitor  to  file  an  application 
for  a  new  license  within  5  years  of 
expiration  of  the  existing  license;  these 
regulations  specify  that  the  competitor 
may  not  file  an  application  later  than  6 
months  after  the  issuance  of  the  public 
notice  of  the  filing  of  an  application  or  a 
statement  by  the  existing  licensee,  or 
2Vz  years  before  the  expiration  of  the 
existing  license,  whichever  is  earher.'* 


'"  Section  15(c)(1)  of  the  FPA  slates,  in  relevant 
part,  that:  [e|ach  application  for  a  new  license 
pursuant  to  this  section  shall  be  filed  with  the 
Commission  at  least  24  months  befoi^  the 
expiration  of  the  teim  of  the  existing  license. 

' '  Section  15(c)(2)  of  the  FTA  slates:  |t)he  time 
periods  specified  in  this  subsection  and  in 
subsection  (b)  shall  be  adjusted,  in  a  manner  that 
achieves  the  objectives  of  this  section,  by  the 
Commission  by  rule  or  order  with  respect  to  existing 
licensees  who.  by  reason  of  the  expiration  dates  of 
their  licenses,  are  unable  to  comply  with  a  specified 
time  period. 

"  Section  10  of  ECPA  identifies  nine  projects  for 
which  special  procedures  will  apply  during 
relicensing.  Under  this  section,  an  existing  licensee 
may.  within  90  days  after  the  enactment  of  ECPA. 
elect  to  negotiate  with  the  competing  applicant.  If 
an  existing  licensee  fails  to  make  such  an  election 
within  90  days  after  ECPA's  enactment,  most  of  the 
amendments  made  by  ECPA,  including  those 
amendments  made  by  section  4  of  ECPA.  will  not 
apply  to  the  relicensing  proceeding.  Section  10|d)  of 
ECPA  provides  that,  if  an  existing  licensee  elects  to 
negotiate  within  90  days  after  ECPA's  enactment, 
the  competitor  has  45  days  after  notice  from  the 
Commission  of  the  existing  licensee's  election  to 
negotiate  to  accept  or  refuse  the  election.  If  the 
competitor  refuses  the  existing  licensee's  election  lo 
negotiate,  all  of  the  amendments  made  by  ECPA  to 
the  FPA  will  apply  lo  the  relicensing  proceeding. 
Thus,  an  existing  licensee  for  a  project  idenliHed  in 
section  10  of  ECPA  will  come  under  the  provisions 
of  sections  15  (b)  and  (c)  of  the  FPA  only  if:  (1)  The 
existing  licensee  elects  lo  negotiate  within  90  days 
after  the  date  of  ECPA's  enactment  and;  (2)  the 
competitor,  within  45  days  of  notice  from  the 
Commission  of  an  existing  licensee's  election  to 
negotiate,  refuses  such  an  election  lo  negotiate. 
'■M8CFR  16.3  (1986). 


ECPA  established  new  notification  and 
filing  requirements  for  relicensing.  This 
interim  rule  amends  the  Commission's 
regulations  to  implement  these  new 
requirements. 

The  regulations  implementing  the  new 
requirements  track  the  terms  of  new 
sections  15(b)(1).  15(b)(3),  and  15(c)(1)  of 
the  FPA.  The  Commission  is  requiring 
an  existing  licensee  or  a  competitor  to 
file  an  application  for  a  new  license  no 
latar  than  2  years  before  the  expiration 
of  the  existing  license.  The  Commission 
is  also  requiring  an  existing  licensee  to 
notify  the  Commission  whether  it 
intends  to  file  an  application  for  a  new 
license  at  least  5  years  before  the 
expiration  of  the  existing  license."  The 
existing  licensee  must  provide  such 
notification  in  a  letter  containing  an 
unequivocal  statement  of  the  existing 
licensee's  intention  to  file  or  not  to  file 
an  application  for  a  new  license.  After 
the  Commission  receives  an  existing 
licensee's  notification  letter,  it  will 
promptly  provide  public  notice  and 
notify  the  fish  and  wildlife  agencies  of 
the  existing  licensee's  intention. 

B.  Information  Requirements  for 
Existing  Licensees 

Section  15(b)(2)  of  the  FPA  requires  an 
existing  licensee  to  make  certain 
information  regarding  its  licensed 
project  reasonably  available  to  the 
public  for  inspection  and  reproduction. 
The  Commission  believes  that  the 
requirements  of  section  15(b)(2)  of  the 
FPA  are  intended  to  facilitate  public 
access  to  information  relating  to  the 
current  and  past  operation  and 
construction  of  the  existing  licensee's 
project.  The  Commission  does  not 
believe  that  information  on  a  licensee's 
future  plans  should  be  disclosed  to  the 
public  before  an  application  for  a  new 
license  is  filed.  Disclosure  of  this 
proprietary  information  may  unfairly 
disadvantage  the  existing  licensee. 
Under  this  rule,  therefore,  an  existing 
licensee  must  only  make  available  to  the 
pii)lic  information  pertaining  to  the 
existing  project  as  licensed.  The 
information  made  available  by  the 
existing  licensee  must  reflect  any 
lioense  amendments  that  the 
Commission  has  issued  for  the  project 
as  well  as  any  annual  licenses  issued  for 
the  project. 

1.  Information  to  be  Made  Available 

The  Commission  believes  that,  with 
respect  to  project  generation,  operation 


' »  Pursuant  to  section  15(c)|2)  of  the  FPA,  the 
Commission  is  establishing  special  timetables  for 
these  existing  licensees  that  may  be  unable  to 
cofnply  with  this  5-year  time  period.  See  Part  III.B.4.. 
infra. 


and  maintenance  problems,  and 
operation  and  maintenance  costs,  the 
public  will  only  be  interested  in  current 
data.  To  avoid  placing  any  unnecessary 
burden  upon  existing  licensees,  the 
Commission  is  requiring  the  information 
for  these  items  to  cover  only  the  last  5 
years  preceding  the  time  that  the 
information  is  required  to  be  made 
available.  For  these  items,  therefore,  an 
existing  licensee  is  not  required  to  make 
information  from  prior  periods  available 
to  the  public.  However,  the  Commission 
encourages  existing  licensees  to  make 
information  from  prior  periods 
reasonably  available  to  those  members 
of  the  public  requesting  such 
information.  Moreover,  in  prescribing 
the  information  a  licensee  is  required  to 
make  publicly  available  pursuant  to 
section  4(a)  of  ECPA,  the  Commission  is 
in  no  way  rendering  any  judgment 
regarding  the  availability  to  the  public 
of  any  other  information  regarding  the 
availability  to  the  public  of  any  other 
information  regarding  the  licensed 
project  or  project  licensee  pursuant  to  a 
general  information  or  discovery 
request, 

Consistent  with  section  15(b)(2)  of  the 
FPA,  the  Commission  considered  both 
developmental  and  non-developmental 
criteria  in  determining  which 
information  an  existing  licensee  must 
make  available  to  the  public. 
Developmental  criteria  are  those  i 

relating  to  the  construction  and  : 

operation  of  the  existing  project,  while 
non-developmental  criteria  are  those 
relating  to  the  existing  project's  impact 
on  the  environment.  The  Commission  is 
therefore  requiring  existing  licensees  to 
make  available  to  the  public  information 
regarding  construction  and  operation, 
safety  and  structural  adequacy,  fish  and 
wildlife  resources,  energy  conservation, 
recreation  and  land  use  resources,  and 
cultural  resources. 

The  construction  and  operation 
category  includes  the  following  items: 

(1)  The  original  license  application 
and  the  order  issuing  license  for  the 
existing  project,  including  approved  and 
as  built  Exhibit  drawings,  all  orders 
issuing  amendments  to  the  license  for 
the  existing  project,  and  all  orders 
issuing  annual  licenses  for  the  existing 
project 

(2)  All  data  necessary  to  enable  the  ; 
public  to  verify  that  the  project  has  been 
and  is  being  operated  in  accordance 
with  the  requirements  of  each  license 
article,  including  minimum  flow 
requirements,  maximum  ramping  rates, 
reservoir  elevation  limitations,  and 
environmental  monitoring;  , 

(3)  A  compilation  of  project  ' 
generation  and  respective  outflow  data 
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with  time  increments  not  to  exceed  one 
hour  for  the  previous  5  years: 

(4)  All  public  correspondence  relating 
to  the  existing  project; 

(5)  All  existing  reports  showing  the 
total  actual  annual  generation  and 
aiinual  operation  and  maintenance  costs 
for  the  previous  5  years,  original  project 
costs,  and  current  net  investment: 

(6)  A  current  and  complete  electrical 
single-line  diagram  of  the  project 
showing  the  transfer  of  electricity  from 
the  project  to  the  area  utility  system; 
and 

(7)  All  bills  issued  to  the  existing 
licensee  by  the  Commission  for  annual 
charges  under  section  10(e)  of  the  FPA. 

The  safety  and  structural  adequacy 
category  includes  the  following  items: 

(1)  The  most  recent  emergency  action 
plan  for  the  project  or  a  letter  exempting 
the  project  from  the  emergency  action 
plan  requirement; 

(2)  All  independent  consultant's 
reports,  if  required  by  Part  12  of  the 
Commission's  regulations,  filed 
subsequent  to  January  of  1981; 

(3)  All  existing  reports  on  any 
operation  or  maintenance  problems, 
other  than  routine  maintenance, 
occurring  within  the  last  5  years,  and 
associated  costs  of  such  problems  under 
the  Commission's  Uniform  System  of 
Accounts; 

(4)  The  final  construction  report  (or 
reports  if  construction  occurred  in  more 
than  one  phase)  for  the  existing  project; 
and 

(5)  All  public  correspondence  relating 
to  the  safety  and  structural  adequacy  of 
the  existing  project. 

The  fish  and  wildlife  resources 
category  includes  the  following  items; 

(1)  All  existing  reports  documenting 
impacts  of  the  project's  construction  and 
operation  on  fish  and  wildlife  resources: 

(2)  All  existing  reports  documenting 
the  presence  or  absence  of  any 
threatened  or  endangered  species  and 
critical  habitat  located  in  the  project 
area,  or  impacted  by  the  existing 
project; 

(3)  All  fish  and  wildlife  management 
plans  prepared  by  the  existing  licensee 
or  resource  agency  related  to  the  project 
area;  and 

(4)  All  public  correspondence  relating 
to  fish  and  wildlife  resources  within  the 
project  area. 

The  energy  conservation  category 
includes  the  following  items: 

(1)  If  the  existing  licensee  is  an 
electric  utility,  or  a  state  or  municipality 
that  uses  any  of  the  power  generated  by 
the  existing  project  itself,  its  plan  to 
conserve  electricity  or  encourage 
conservation  bv  its  customers:  and 


(2)  All  public  correspondence 
concerning  energy  conservation 
measures  related  to  the  existing  project. 

The  recreation  and  land  use  resources 
category  includes  the  following  items: 

(1)  All  existing  reports  on  past  and 
current  recreational  uses  of  the  project 
area; 

(2)  All  existing  maps  which  show 
recreational  facilities  and  areas 
reserved  for  future  development  in  the 
project  area,  designated  or  proposed 
wilderness  areas  in  the  project  area. 
Land  and  Water  Conservation  Fund 
lands  in  the  project  area,  and  designated 
or  proposed  wild  and  scenic  river 
corridors  (state  and  federal)  in  the 
project  area; 

(3)  Documentation  showing  the  entity 
or  entities  responsible  for  operating  and 
maintaining  any  existing  recreational 
facilities  in  the  project  area;  and 

(4)  All  public  correspondence  relating 
to  recreation  and  land  use  resources 
within  the  project  area. 

The  cultural  resources  category 
includes  the  following  items: 

(1)  All  existing  reports  concerning 
documented  archeologicai  resources 
identified  in  the  project  area; 

(2)  All  existing  reports  documenting 
historical  and  present  utilization  of  the 
project  area  and  surrounding  areas  by 
Native  Americans;  and 

(3)  All  public  correspondence  relating 
to  cultural  resources  within  the  project 
area. 

2.  Form  and  Availability  of  Required 
Information 

Section  15(b)(2)  of  the  EPA  requires 
an  existing  licensee  to  make  the 
required  information  reasonably 
available.  The  Commission  is  therefore 
requiring  an  existing  licensee  to  make 
the  required  information  available  in  a 
form  that  is  readily  accessible, 
reviewable,  and  reproducible.  The 
Commission  wishes  to  clarify,  however, 
that  an  existing  licensee  is  not  required 
to  conduct  studies  or  otherwise  produce 
new  documents  or  data  in  compiling  the 
required  information. 

The  Commission  recognizes  that  an 
existing  licensee  may  not  be  able  to 
make  some  of  the  required  information 
available  for  reasons  beyond  its  control 
If  an  existing  licensee  cannot  make 
certain  required  information  available,  it 
must  file  a  statement  of  unavailability 
with  the  Commission  explaining  which 
items  cannot  be  made  available.  Any 
member  of  the  public  that  believes  an 
existing  licensee  is  not  making  required 
information  reasonably  available  for 
public  inspection  or  reproduction  may 
file  a  petition  with  the  Commission.  The 
petition  must  set  forth  in  detail  the  basis 
for  the  petitioner's  belief  that  the 


existing  licensee  is  not  making  required 
information  reasonably  available.  The 
Commission  will  take  appropriate  action 
on  the  basis  of  the  facts  set  forth  in  the 
petition,  the  existing  licensee's 
statement  of  unavailability,  and  any 
response  filed  by  the  licensee  to  the 
petition. 

3.  Place  of  Availability,  Hours  of 
Availability,  and  Cost  of  Reproduction 

Section  15(b)(2)  of  the  FPA  requires  an 
existing  licensee  to  make  the  required 
information  available  at  its  offices. 
Accordingly,  the  Commission  is 
requiring  an  existing  licensee  to  make 
the  required  information  available  to  the 
public  for  inspection  and  reproduction 
at  the  licensee's  principal  place  of 
business  during  regular  business  hours. 

Section  15(b)(2)  of  the  FPA  requires  an 
existing  licensee  to  make  the  required 
information  available  at  reasonable 
reproduction  costs.  The  Commission 
recognizes  that  the  term  "reasonable"  is 
a  relative  one  and  could  be  interpreted 
to  mean  different  amounts.  The 
Commission  believes  that  a  reasonable 
amount  is  no  more  than  10  cents  per 
page.  Therefore,  the  Commission  is 
requiring  an  existing  licensee  to  make 
available,  upon  request,  a  copy  or  copies 
of  the  required  information  at  costs  of 
reproduction  not  to  exceed  10  cents  per 
page.  If  a  member  of  the  public  wishes 
to  obtain  a  copy  of  the  required 
information  but  is  unable  to  travel  to  the 
existing  licensee's  principal  place  of 
business  to  obtain  the  requested  copy, 
the  existing  licensee  must  mail  the 
requested  copy  to  that  entity  after 
obtaining,  in  advance,  reimbursement 
for  postage  fees  and  reasonable  costs  of 
reproduction. 

The  House  Committee  Report  states 
that  "[t]he  requirement  for 
reimbursement  of  reproduction  costs  is 
not  intended  to  apply  to  the  fish  and 
wildlife  agencies  because  of  their 
important  statutory  role  under  the  Fish 
and  Wildlife  Coordination  Act  and  the 
procedural  requirements  of  this 
legislation."  *•  Accordingly,  the 
Commission  is  exempting  the  United 
States  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service,  and 
the  state  agency  responsible  for  fish  and 
wildlife  resources  from  the  requirement 
of  reimbursing  the  existing  licensee  for 
the  costs  of  reproducing  the  required 
information.  The  existing  licensee  must 
promptly  make  requested  copies 
available  to  those  agencies  without 
charge.  The  Commission  is  also 
exempting  the  United  States  Fish 


'  •  H.R.  Rep.  No.  9»-S07  99tli  Cong..  2nd  SeM  .  at 
35  (March  ZS.  1968). 
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Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  state  agency 
responsible  for  fish  and  wildlife 
resources  from  the  payment  of  postage 
costs.  The  Commission  believes  that 
since  Congress  exempted  these  agencies 
from  the  payment  of  reproduction  costs, 
these  agencies  should  also  be  exempt 
from  postage  costs  for  items  requested 
by  mail. 

4.  Time  of  Availability 

Section  15(b)(2)  of  the  FPA  requires  an 
existing  licensee  to  make  the  required 
information  available  to  the  public  at 
the  same  time  that  it  notifies  the 
Commission  as  required  under  section 
15(b)(1)  of  the  FPA.  Section  15(b)(1)  of 
the  FPA  requires  an  existing  licensee  to 
notify  the  Commission  at  least  5  years 
before  the  expiration  of  its  license 
whether  or  not  it  intends  to  file  an 
application  for  a  new  license.  ECPA 
therefore  establishes  a  minimum  5-year 
time  period  prior  to  the  expiration  of  a 
license  in  which  an  existing  licensee 
must  notify  the  Commission  of  its 
intention  to  file  an  application  for  a  new 
license  and  make  information  regarding 
its  project  available  to  the  public  for 
inspection  and  reproduction.  The 
Commission  recognizes  that  it  will  be 
difficult  or  impossible  for  existing 
licensees  that  have  relied  on  the 
Commission's  current  notice  and  filing 
procedures  "  to  comply  with  this  5-year 
time  period.  Section  15(c)(2)  of  the  FPA 
authorizes  the  Commission  to  adjust  the 
time  periods  specified  in  subsection  (b) 
with  respect  to  existing  licensees  that 
are  unable  to  comply  with  a  specified 
time  period  because  of  the  expiration 
date  of  their  licenses. 

The  Commission  is  therefore 
establishing  the  following  timetables  to 
accommodate  those  existing  licensees 
with  license  expiration  dates  that  make 
it  difficult  or  impossible  for  them  to 
comply  with  the  5-year  time  period 
established  by  section  4(a)  of  ECPA: 
(1)  an  existing  licensee  of  a  project 
that  is  or  will  be  involved  in  a 
relicensing  proceeding,  with  a  license 
that  expires  on  or  before  October  15, 
1991.  must  make  the  required 
information  available  no  later  than  60 
days  after  the  effective  date  of  this  rule, 
if  the  licensee  filed  an  application  or  a 
statement  under  the  Commission's 
current  regulations  **  before  October  16, 
1986,  or  must  notify  the  Commission  and 
make  the  required  information  available 
no  later  than  90  days  after  the  effective 
date  of  this  rule,  if  the  licensee  did  not 
file  an  application  or  a  statement  under 


the  Commission's  current  regulations 
before  October  16, 1986  »«; 

(2)  An  existing  licensee  with  a  license 
that  expires  on  or  after  October  16, 1991, 
but  before  October  17, 1992,  must  notify 
the  Commission  and  make  the  required 
information  available  on  or  before 
October  16, 1987;  and 

(3)  An  existing  licensee  with  a  license 
that  expires  on  or  after  October  17, 1992 
must  notify  the  Commission  and  make 
the  required  information  available  at 
least  5  years  before  the  expiration  of  the 
existing  license. 

IV.  Notice  and  Conunent 

Tiis  interim  rule  will  become  effective 
without  prior  notice  and  comment. 
Notice  and  comment  procedures  are  not 
required  under  the  Administrative 
Procedure  Act  when  the  agency  for  good 
caute  finds  that  notice  and  comment  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.*"  The  legislative 
history  of  the  Administrative  Procedure 
Act  defines  the  term  "impracticable"  as 
a  situation  in  which  the  due  and 
required  execution  of  the  agency 
function  would  be  unavoidably 
prevented  by  its  undertaking  public 
rulemaking  proceedings.*' 

The  Commission  finds  that  the  public 
notice  and  comment  before  the  issuance 
of  this  interim  rule  would  have  been 
impractible.  Congress  required  the 
Commission  to  issue  this  rule  within  180 
days  following  the  enactment  of  ECPA. 
ECPA  became  law  on  October  16, 1986. 
Immediately  thereafter  the  Commission 
began  the  process  of  drafting  this  rule. 
This  required  the  Commission  to 
determine  the  types  of  information  to  be 
made  available  by  existing  licensees 
and  the  manner  in  which  this 
information  must  be  made  available. 
Determination  of  these  matters  and 
preparation  of  the  interim  rule,  within 
the  180  day  period,  did  not  provide 
sufficient  time  for  comments  to  be 
submitted  and  incorporated  into  this 

rule. 

"the  Commission  invites  all  interested 
persons  to  submit  written  data,  views, 
or  other  information  on  the  matters  in 
this  interim  rule.  The  Commission  will 
consider  these  comments  before  issuing 
final  regulations.  An  original  and 
fourteen  copies  should  be  submitted 
within  May  22, 1987  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  Comments 
submitted  should  refer  to  Docket  No. 
RM87-7-000.  All  written  submissions 


will  be  placed  in  the  Commission's 
public  file  and  will  be  available  for 
public  inspection  through  the 
Commission's  Public  Reference  Section, 
Room  1000,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  during 
regualar  business  hours. 

V.  Applicability  of  Regulatory  Flexibility 
Act 


The  Regulatory  Flexibility  Act 
requires  that  final  rules  issued  by 
regulatory  agencies  contain  an  analysis 
of  the  impact  of  the  rulemaking  on  small 
entities.'*  A  regulatory  analyais  is 
prepared  when  an  agency  issues  a  final 
rule  following  a  period  of  notice  and 
comment.*'  This  interim  rule  is  being 
issued  without  notice  and  comment. 
Therefore,  the  Commission  believes  that 
the  provisions  of  the  Regulatory 
Flexibility  Act  are  not  applicable  to  this 
rulemaking.  j         j 

In  preparing  this  interim  rule,     ' 
however,  the  Commission  has 
considered  the  impact  on  small  entities. 
Two  provisions  were  included  to  lessen 
the  impact  on  small  hydroelectric 
licensees.  First,  certain  information  is 
required  to  be  available  for  only  the 
previous  five  years.  Second,  the  rule 
provides  that  licensees: 

(1)  Can  inform  the  Commission  if 
some  of  the  required  information  is 
unavailable:  and 

(2)  Are  not  required  to  conduct  studies 
or  otherwise  produce  new  documents  or 
data  in  compiling  the  required 
information.  i 

VI.  Paperwork  Reduction  Act  , 

The  Paperwork  Reduction  Act 
(PRA)  **  and  the  Office  of  Management 
and  Budget's  (OMB)  regulations  ** 
require  that  OMB  approve  certain 
information  collection  requirements 
imposed  by  agency  rule.  The  provisions 
of  this  interim  rule  have  been  submitted 
to  OMB  for  its  approval.  Interested 
persons  can  obtain  information  on  those 
provisions  by  contacting  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  (attention:  Ellen  Brown  (202) 
357-8272).  Comments  on  the  provisions 
of  this  interim  rule  can  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  New  Executive  Office 
Building,  Washington,  DC  20503 
(attention:  Desk  Officer  for  the  Federal 
Regulatory  Commission).  If  OMB  has 
not  approved  this  interim  rule  by  the 


"See  i  18.3  and  n.  3.  supn 
>"Sw  J16.3 


•"SU.S.C.  533(b)(B)(1982). 

♦  '  S.  Rep.  No.  752.  79th  Cong.,  Ist  Sess.  at  18 

ll«45). 


»2  5  use.  604  (1982). 

"  Id. 

«*  44  use.  3501-3520  (19B2). 

"  5  CFR  1320.13  (1986). 
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effective  date  on  this  rule,  the  effective 
date  of  the  rule  will  be  suspended. 
EFFECTIVE  DATE:  This  interim  rule  will 
become  effective  May  7. 1987. 

List  of  Subjects  in  18  CFR  Part  16 

Electric  power. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  16,  Title  18. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Commission. 
Kenneth  F.  Plumb. 

Secretary. 

PART  16— [AMENDED] 

1.  The  authority  citation  for  Part  16  is 
revised  to  read  as  follows: 

Authority:  Federal  Power  Act,  16  U.S.C. 
79la-825r,  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  Pub.  L.  No. 
99-495;  Department  of  Energy  Organization 
Act,  42  U.S.C.  7101-7352  (1982);  Exec.  Order 
No.  12.009,  3  CFR  Part  142  (1978). 

2.  The  table  of  contents  for  Part  16  is 
amended  by  adding  the  following  entries 
to  read  as  follows: 

•        •        »        •        • 

16.14  Filing  of  an  application  for  a  new 
license  under  ECPA. 

16.15  Notification  procedures  under  ECPA. 

16.16  Information  to  be  made  available  to 
the  public  under  ECPA. 

3.  Part  16  is  amended  by  revising 
§  16.1  to  read  as  follows: 

§  16.1    Applicability,  purpose,  and 
definitions. 

(a)  The  provisions  of  this  Part  apply  to 
projects  subject  to  sections  14  and  15  of 
the  Federal  Power  Act.  as  amended. 

(b)  The  provisions  of  §§  16.2. 16.3. 
16.4. 16.5. 16.7. 16.8. 16.9,  16.10. 16.11. 
16.12,  and  16.13  of  this  Part  implement 
the  amendments  of  sections  7(c),  14,  and 
15  of  the  Federal  Power  Act  enacted  by 
Pub.  L.  No.  90-^51.  approved  August  3. 
1968. 

(c)  The  provisions  of  §§  16.14, 16.15. 
and  16.16  of  this  Part  implement  the 
amendments  of  section  15  of  the  Federal 
Power  Act  enacted  by  section  4(a)  of  the 
Electric  Consumer  Protection  Act  of 
1986  ("ECPA").  Pub.  L.  No.  99^95. 
approved  October  16. 1986. 

(d)  To  the  extent  that  the  provisions  of 
§§16.14. 16.15.  and  16.16  of  this  Part  are 
inconsistent  with  the  other  provisions  of 
this  Part,  the  provisions  of  §§  16.14, 
16.15.  and  16.16  are  controlling. 

(e)  Definitions.  (1)  "New  license" 
means  a  license  for  a  power  project 
issued  to  the  existing  licensee  or  a  new 
licensee  upon  the  expiration  of  the 
existing  license. 

(2)  "Non-power  license"  means  a 
license  for  a  nonpower  project. 

4.  Sections  16.14. 16.15  and  16.16  are 
added  to  Part  16  'o  read  as  follows: 


§  16.14    Filing  of  an  application  for  a  new 
license  under  ECPA. 

An  existing  licensee  or  any  other 
person  or  municipality  must  file  an 
application  for  a  new  license  at  least  24 
months  before  the  expiration  of  the 
existing  license. 

§  16.15    Notification  procedures  under 
ECPA. 

(a)  Requirement  to  notify.  An  existing 
licensee  must  notify  the  Commission  by 
letter  whether  or  not  it  intends  to  file  an 
application  for  a  new  license.  The 
notification  letter  must  contain  an 
unequivocal  statement  of  the  existing 
licensee's  intention  to  file  or  not  to  file 
an  application  for  a  new  license  and 
must  clearly  show: 

(1)  The  license  expiration  date; 

(2)  The  licensee's  name; 

(3)  The  project  number 

(4)  The  type  of  principal  project  works 
licensed,  e.g.,  dam  and  reservoir, 
powerhouse,  transmission  lines; 

(5)  The  location  of  the  project  by 
state,  county,  and  stream,  and.  when 
appropriate,  city  or  nearby  city;  and 

(6)  The  plant  installed  capacity. 

(b)  When  to  notify.  (1)  An  existing 
licensee  with  a  license  that  expires  on 
or  after  October  17. 1992,  must  notify  the 
Commission  as  required  under 
paragraph  (a)  of  this  section  at  least  five 
years  before  the  expiration  of  the 
existing  license. 

(2)  An  existing  licensee  with  a  license 
that  expires  on  or  after  October  16. 1991. 
but  before  October  17, 1992,  must  notify 
the  Commission  as  required  under 
paragraph  (a)  of  this  section  by  October 
16. 1987. 

(3)  An  existing  licensee  of  a  project 
that  is  or  will  be  involved  in  a 
relicensing  proceeding,  with  a  license 
that  expires  on  or  before  October  15. 
1991.  must  notify  the  Commission  as 
required  under  paragraph  (a)  of  this 
section  by  August  5, 1987.  if  the  licensee 
did  not  file  an  application  or  a  statement 
under  §  16.3  of  this  Part  before  October 
16. 1986. 

(c)  Commission  notice.  Promptly 
following  receipt  of  the  notification 
required  under  paragraph  (a)  of  this 
section,  the  Commission  will  provide 
public  notice  and  notify  the  United 
States  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service,  and 
the  state  agency  responsible  for  fish  and 
wildlife  resources  of  the  existing 
licensee's  intention  to  file  or  not  to  file 
an  application  for  a  new  license. 

§  16.16    Information  to  be  made  available 
to  ttie  public  under  ECPA. 

(a)  Requirement  to  make  information 
available.  An  existing  licensee  must 
make  information  regarding  its  existing 


project  reasonably  available  to  the 
public  for  inspection  and  reproduction, 
(b)  Information  to  be  made  available. 
An  existing  licensee  must  make  the 
following  information  regarding  its 
existing  project  reasonably  available  to 
the  public  for  inspection  and 
reproduction. 

(1)  Construction  and  operation,  (i)  The 
original  license  application  and  the 
order  issuing  license  for  the  existing 
project,  including  approved  and  as  built 
Exhibit  drawings,  all  orders  issuing 
amendments  to  the  license  for  the 
existing  project,  and  all  orders  issuing 
annual  licenses  for  the  existing  project: 

(ii)  All  data  necessary  to  enable  the 
public  to  verify  that  the  project  has  been 
and  is  being  operated  in  accordance 
with  the  requirements  of  each  license 
article,  including  minimum  flow 
requirements,  maximum  ramping  rates, 
reservoir  elevation  limitations,  and 
environmental  monitoring: 

(iii)  A  compilation  of  project 
generation  and  respective  outflow  with 
time  increments  not  to  exceed  one  hour 
for  the  previous  5  years; 

(iv)  All  public  correspondence  relating 
to  the  existing  project: 

(v)  All  existing  reports  showing  the 
total  actual  annual  generation  and 
annual  operation  and  maintenance  costs 
for  the  previous  5  years,  original  project 
costs,  and  current  net  investment;  and 

(vi)  A  current  and  complete  electrical 
single-line  diagram  of  the  project 
showing  the  transfer  of  electricity  from 
the  project  to  the  area  utility  system: 
and 

(vii)  All  bills  issued  to  the  existing 
licensee  for  annual  charges  under 
section  10(e)  of  the  Federal  Power  Act. 
as  amended. 

(2)  Safety  and  structural  adequacy,  (i) 
The  most  recent  emergency  action  plan 
for  the  project  or  a  letter  exempting  the 
project  from  the  emergency  action  plan 
requirement; 

(ii)  All  independent  consultant's 
reports,  if  required  by  Part  12  of  the 
Commission's  regulations,  filed 
subsequent  to  January  of  1981: 

(iii)  All  existing  reports  on  any 
operation  or  maintenance  problems, 
other  than  routine  maintenance, 
occurring  within  the  last  five  years,  and 
associated  costs  of  such  problems  under 
the  Commission's  Uniform  System  of 
Accounts; 

(iv)  The  final  construction  report  (or 
reports  if  construction  occurred  in  more 
than  one  phase)  for  the  existing  project; 
and 

(v)  All  public  correspondence  relating 
to  the  safety  and  structural  adequacy  of 
the  existing  project. 
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(3)  Fish  and  Wildlife  resources,  (i)  Ail 
existing  reports  documenting  impacts  of 
liie  project' 3  construction  and  operation 
on  fish  and  wildlife  resources; 

(ii)  All  existing  reports  documenting 
the  presence  or  absence  of  any 
threatened  or  endangered  species  and 
critical  habitat  located  in  the  project 
area,  or  impacted  by  the  existing 
project; 

(iii)  All  fish  and  wildlife  management 
plans  prepared  by  the  existing  licensee 
or  resource  agency  related  to  the  project 
area:  and 

(iv)  All  public  correspondence  relating 
to  the  fish  and  wildlife  resources  within 
the  project  area. 

(4)  Energy  conservation,  (i)  If  the    » 
existing  licensee  is  an  electric  utility,  or 
a  state  or  municipality  that  uses  any  of 
the  power  generated  by  the  existing 
project  itself,  its  plan  to  conserve 
electricity  or  encourage  conservation  by 
its  customers:  and 

(ii)  All  public  correspondence 
concerning  energy  conservation 
measures  related  to  the  existing  project. 

(5)  Recreation  and  land  use 
resources. — (i)  All  existing  reports  on 
past  and  current  recreational  uses  of  the 
project  area; 

(ii)  All  existing  maps  which  show 
recreational  facilities  and  areas 
reserved  for  future  development  in  the 
project  area,  designated  or  proposed 
wilderness  areas  in  the  project  area, 
Land  and  Conservation  Fund  lands  in 
the  project  area,  and  designated  or 
proposed  wild  and  scenic  river  corridors 
(state  and  federal)  in  the  project  area; 

(iii)  Documentation  showing  the  entity 
or  entities  responsible  for  operating  and 
maintaining  any  existing  recreational 
facilities  in  the  project  area;  and 

(iv)  All  public  correspondence  relating 
to  recreation  and  land  use  resources 
within  the  project  area. 

(6)  Cultural  resources,  (i)  All  existing 
reports  concerning  documented 
archeological  resources  identified  in  the 
project  area; 

(ii)  All  existing  reports  documenting 
historical  and  present  utilization  of  the 
project  area  and  surrounding  areas  by 
Native  Americans:  and 

(iii)  All  public  correspondence  relating 
to  cultural  resources  within  the  project 
area. 

(c)  Form,  place  of  availability,  hours 
of  availability,  and  cost  of  reproduction. 
(1)  An  existing  licensee  must  compile 
the  information  specified  in  paragraph 
(b)  of  this  section  in  a  form  that  is 
readily  accessible,  reviewable,  and 
reproducible. 

(2)  An  existing  licensee  must  make  the 
information  specified  in  paragraph  (b)  of 
this  section  available  to  the  public  for 


inspection  at  its  principal  place  of 
business  during  regular  business  hours. 

(33  Except  as  provided  in  paragraph 
(c)(4]  of  this  section,  an  existing  licensee 
must  make  requested  copies  of  the 
information  specified  in  paragraph  (b)  of 
thissection  available  at  reasonable 
costs  of  reproduction,  not  to  exceed  10 
cents  per  page  of  photocopy,  per  page  on 
microform,  or  per  page  of  computer 
printout.  An  existing  licensee  must  make 
such  requested  copies  available  either 

(i)  At  its  principal  place  of  business, 
after  obtaining  reimbursement  for 
reasonable  costs  of  reproduction,  or 

(ii)  Through  the  mail,  after  obtaining 
reimbursement  for  postage  fees  and 
reasonable  costs  of  reproduction. 

(4]  Exception.  An  existing  licensee 
must  make  requested  copies  of  the 
information  specified  in  paragraph  (b)  of 
this  section  available  to  the  United 
Stales  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service,  and 
the  Etate  agency  responsible  for  fish  and 
wildlife  resources  without  charge  for 
costs  of  reproduction  or  postage  fees. 

(d)  Unavailability  of  required 
information.  (1)  An  existing  licensee 
must  file  a  statement  of  unavailability 
with  the  Commission  regarding  the 
information  specified  in  paragraph  (b)  of 
this  section  that  it  cannot,  for  reasons 
beyond  its  control,  make  available  to 
the  public  for  inspection  and 
repuoduction.  Such  statement  of 
unavailability  must  describe  those  items 
that  the  existing  licensee  cannot  make 
available  and,  to  the  extent  known,  why 
those  items  are  not  available. 

(2]  A  member  of  the  public  that 
believes  an  existing  licensee  is  not 
making  the  information  specified  in 
paragraph  (b)  of  this  section  reasonably 
available  for  public  inspection  or 
reproduction  may  file  a  petition  with  the 
Commission.  The  petition  must  describe 
in  detail  the  basis  for  the  petitioner's 
belief  that  the  existing  licensee  is  not 
making  required  information  reasonably 
available. 

(e)  When  to  make  information 
available.  (1)  An  existing  licensee  with 
a  license  that  expires  on  or  after 
October  17, 1992,  must  make  the 
information  specified  in  paragraph  (b)  of 
this  section  available  to  the  public  for 
inspection  and  reproduction  at  the  same 
time  that  it  notifies  the  Commission 
under  §  16.15(b)(1)  of  this  Part. 

(2)  An  existing  licensee  with  a  license 
that  expires  on  or  after  October  16, 1991, 
but  before  October  17, 1992,  must  make 
the  information  specified  in  paragraph 
(b)  of  this  section  available  to  the  public 
for  Inspection  and  reproduction  by 
October  16, 1987. 

(3)  An  existing  licensee  of  a  project 
that  is  or  will  be  involved  in  a 


relicensing  proceeding,  with  a  license 
that  expires  on  or  before  October  15, 
1991,  must  make  the  information 
specified  in  paragraph  (b)  of  this  section 
available  to  the  public  for  inspection 
and  reproduction  by: 

(i)  August  5. 1987,  if  the  licensee  did 
not  file  an  application  or  a  statement 
under  §  16.3  of  this  Part  before  October 
16, 1986;  or 

(ii)  July  6, 1987,  if  the  licensee  filed  an 
application  or  a  statement  under  §  16.3 
of  this  Part  before  October  16, 1986. 

[PR  Doc.  87-7401  Filed  4-6-87;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Dr. 
MacDonald's  Vitamized  Feed  Co..  Inc. 
The  NADA  provides  for  use  of  a  Type  A 
article  containing  0.5  gram  of  tylosin  per 
pound  for  making  Type  C  swine  feed. 
FDA  is  also  amending  the  regulations  to 
remove  the  firm  from  the  list  of  sponsors 
of  approved  NADA's.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA. 

EFFECTIVE  DATE:  April  17,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-214).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
3184. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  Dr. 
MacDonald's  Vitamized  Feed  Co.,  Inc.'s. 
NADA  96-782.  The  NADA  provides  for 
use  of  a  0.5-gram-per-pound  tylosin  (as 
tylosin  phosphate)  Type  A  article  for 
making  Type  C  swine  feed.  This 
document  removes  and  reserves  21  CFR 
558.625(b)(37)  which  reflected  approval 
of  the  NADA.  In  addition,  becaur.e  the 
firm  is  no  longer  sponsor  of  any 
approved  NADA's,  the  regulation  in  21 
CFR  5ia600(c)(l)  and  (2)  is  amended  to 
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remove  the  firm  from  the  list  of  sponsors 
of  approved  NADA's. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512,  701(al,  52  Stat.  1055, 
82  Stat.  343-351  (21  U.S.C.  360b,  371(a)l:  21 
CFR  5.10  and  5.83. 

§510.600    (Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "Dr.  MacDonald's  Vitamized  Feed 
Co.,  Inc.,"  and  in  paragraph  (c)(2)  by 
removing  the  entry  for  "044142," 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  51Z  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

§558.625    [Amended) 

4.  Section  558.625  Tyhsin  is  amended 
by  removing  and  reserving  paragraph 
(b)(37). 

Dated:  March  20, 1987. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  87-7647  Filed  4-6-87;  8:45  am) 
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21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 


application  (NADA)  held  by  Farm 
Bureau  Services,  Inc./Agra  Land,  Inc. 
The  NADA  provides  for  use  of  a  Type  A 
article  containing  4  or  10  grams  of 
tylosin  per  pound  for  making  Type  C 
swine  feeds.  FDA  is  also  amending  the 
regulations  to  remove  Farm  Bureau 
Services,  Inc..  from  the  list  of  sponsors 
of  approved  NADA's.  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  the  NADA. 
EFFECTIVE  DATE:  April  17,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3184. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  NADA  118-780 
which  provides  for  use  of  a  4-  or  10- 
gram-per-pound  tylosin  (as  tylosin 
phosphate)  Type  A  article  for  making  a 
Type  C  swine  feed.  This  document 
removes  21  CFR  558.625(b)(64)  that 
reflects  approval  of  the  NADA. 
Additionally,  since  the  firm  is  no  longer 
sponsor  of  any  approved  NADA's,  21 
CFR  510.600(c)  (1)  and  (2)  are  amended 
to  remove  the  firm  from  the  list  of 
sponsors  of  approved  NADA's. 


List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sec.  512,  701(a),  52  Stat.  1055,  82 
Stat.  343-351  (21  U.S.C.  360b,  371(a)):  21  CFR 
5.10  and  5.83. 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "Farm  Bureau  Services,  Inc.,"  and  in 
paragraph  (c)(2)  by  removing  the  entry 
for  "020584." 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

§558.625    [Amended] 

4.  Section  558.625  Tylosin  is  amended 
by  removing  paragraph  (b)(64)  and 
reserving  it  for  future  use. 

Dated:  March  20, 1987. 
Gerald  B.  Guest, 

Director  Center  for  Veterinary  Medicine. 
[FR  Doc.  87-7648  Filed  +-6-87;  8:45  am] 
BIUJMG  CODE  4160-01-11 


21  CFR  Part  520 


Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification;  Ivermectin 
Tablets 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Merck 
Sharp  &  Dohme  Research  Laboratories, 
providing  for  use  of  Heartgard  30™ 
(ivermectin)  Tablets  for  dogs  to  prevent 
canine  heartworm  disease. 
effective  date:  April  7,  1987. 
FOR  further  INFORMATION  CONTACT: 

Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3430. 
SUPPI^MENTARY  INFORMATION:  Merck 
Sharp  &  Dohme  Research  Laboratories, 
Division  of  Merck  &  Co.,  Inc.,  P.O.  Box 
2000,  Rahway,  NJ  07065,  filed  NADA 
138-412  providing  for  oral  use  of 
Heartgard  30™  (ivermectin)  Tablets  for 
dogs  to  prevent  canine  heartworm 
disease.  Ivermectin  eliminates  the  tissue 
stage  of  heartworm  larvae  (Dirofilaria 
immitis).  The  NADA  is  approved,  and 
the  animal  drug  regulations  are 
amended  to  reflect  this  approval  by 
adding  §  520.1193  Ivermectin  Tablets  (21 
CFR  520.1193).  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
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Administration,  Rm.  4-62.  5600  Fishers 
Lane.  RockviHe,  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  fmding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  Under 
FDA's  regulations  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25).  an  action  of  this  type 
would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(4). 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Slat.  347  (21  U.S.C. 
3fiOb(i)):  21  CFR  5.10  and  5.83. 

2.  Part  520  is  amended  by  adding  new 
§  520.1193  Ivermectin  Tablets  to  read  as 
follows: 

§  520. 11 93    Ivermectin  Tablets. 

(a)  Specifications.  Each  tablet 
contains  68, 136,  or  272  micrograms  of 
ivermectin. 

(b)  Sponsor.  See  000006  in  §  510.600(c) 
of  this  chapter. 

(c)  Conditions  of  use  in  dogs — (1) 
Amount.  6.0  micrograms  per  kilogram 
body  weight  (2.72  micrograms  per 
pound),  minimum.  For  dogs  up  to  25 
pounds.  68  micrograms;  dogs  26  to  50 
pounds.  136  micrograms;  dogs  51  to  100 
pounds.  272  micrograms;  dogs  over  1(X) 
pounds,  a  combination  of  the 
appropriate  tablets.  The  drug  is 
administered  at  monthly  dosing 
intervals. 

(2)  Indications  for  use.  To  prevent 
canine  heartworm  disease  [Dirofilaria 
immilis  infection)  by  eliminating  the 
tissue  stage  of  larvae. 

(3)  Limitations.  Use  once-a-month. 
Not  for  use  in  dogs  under  6  weeks  old. 
Initial  use  within  a  month  after  first 
exposure  to  mosquitoes.  Final  use 
within  a  month  after  last  exposure  to 


mosquitoes.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Df  ted:  March  30. 1967. 
Gerald  B.  Guett. 

Director.  Center  for  Veterinary  Medicine. 
jFR  Doc.  87-7576  Filed  4-6-87:  6:45  am] 
BILLMG  CODE  41«0-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administratfon 

21  CFR  Part  1308 

Schedules  of  ControUed  Suttstances; 
Placement  of  Nabilone  Into  Schedule  II 

agkncy:  Drug  Enforcement 
Administration,  Justice. 

ACtlON:  Final  rule. 

SUMMARY:  This  final  rule  is  issued  by 
the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
place  nabilone  into  Schedule  II  of  the 
Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.].  Nabilone  is  a 
synthetic  substance  which  is  chemically 
and  pharmacologically  similar  to  the 
tetrahydrocannabinols.  This  action  is 
baaed  on  a  finding  that  nabilone  fits  the 
statutory  criteria  for  inclusion  in 
Schedule  II  of  the  CSA.  As  a  result  of 
this  rule,  the  regulatory  controls  and 
criminal  sanctions  of  Schedule  II  of  the 
CSA  will  be  applicable  to  the 
manufacture,  distribution,  importation 
and  exportation  of  nabilone. 

EFFECTIVE  DATE:  April  7,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hoiward  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration.  Washington,  DC  20537, 
Telephone:  (202)  633-1366. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  was  published  in  the 
Federal  Register  on  June  18. 1986  (51  FR 
22085-22086).  proposing  that  nabilone  be 
placed  into  Schedule  II  of  the  ControUed 
Substances  Act  (21  U.S.C.  801  et  seq.). 
All  persons  were  given  until  July  18, 
1986  to  submit  any  comments  or 
objections  in  writing  regarding  the 
proposal. 

Two  comments,  objections  or  requests 
for  an  administrative  hearing  were  Filed. 
Eli  Lilly  and  Company,  the  manufacturer 
and  developer  of  the  drug  supported  the 
aniion.  The  other.  Unimed,  Inc., 
requested  a  hearing.  Unimed,  Inc.  stated 
that  it  desired  a  hearing  on  its 
contention  that  a  cautionary  Statement 
Policy  in  DEA's  final  order  controlling 
Unimed's  product  Marinol  oughL 
liHewise.  to  apply  to  nabilone. 


DEA's  Statement  of  Policy  in  the 
Marinol  (dronabinol)  order  was  included 
to  satisfy  United  States  obligations 
regarding  the  Schedule  I  classification  of 
the  substance  under  the  Convention  on 
Psychotropic  Substances,  1971.  Eli  Lilly 
and  Company,  the  manufacturer  of 
nabilone.  has  advised  DEA  that  it  has 
no  objection  to  the  inclusion  of  a  similar 
statement  with  respect  to  its  product. 
However,  since  nabilone  is  not 
controlled  under  any  of  the  international 
treaties  to  which  the  United  States  is  a 
party,  DEA  does  not  believe  that  a 
similar  Statement  of  Policy  is  required 
with  re^}ect  to  nabilone.  To  attach  the 
Statemoit  to  substances  not  controlled 
under  the  Psychotropic  Convention  is 
not  justified  in  this  case.  Additionally, 
DEA  has  no  statutory  obligation  under 
the  CSA  to  publish  such  a  Statement 
regarding  initial  control  measures;  nor 
does  the  Statement  of  Policy  have  any 
relation  to  the  issue  at  hand,  that  is,  the 
listing  of  nabilone  in  Schedule  U  of  the 
CSA 

As  with  any  Schedule  II  drug,  the 
manufacture,  distribution  and 
dispensing  of  nabilone  will  be  closely 
monitored  by  DEA.  Scheduling  II  drugs 
are  often  subject  to  diversion  into  the 
illicit  market,  in  many  cases  by  DEA 
registrants.  DEA  will  take  action  to 
revoke  the  registration  of  any  registrant 
whose  diversion  of  this,  or  any 
controlled  substance,  constitutes  a 
threat  to  the  public  health  and  safety, 
and  in  addition  will  pursue  any  criminal 
sanctions  which  may  be  warranted 
under  21  U.S.C.  841(a)(1).  See  United 
States  V.  Moore.  423  U.S.  122  (1975). 

The  Unimed,  Inc.  request  for  a  hearing 
for  the  singular  purpose  of  seeking  a 
cautionary  Statement  of  Policy  with 
respect  to  nabilone  is  denied.  The 
Administrator  finds  that  the  scheduling 
of  nabilone  may  continue  without  the 
need  for  a  time-consuming  hearing. 

Having  considered  the  comments  and 
objections  presented  by  the  above  listed 
parties,  the  requirements  of  the  CSA,  the 
Food  and  Drug  Administration's 
conclusion  that  nabilone  is  a  safe  and 
effective  drug  under  the  provisions  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  the  scientific  and  medical 
evaluation  and  the  recommendation  of 
the  Acting  Assistant  Secretary  for 
Health,  acting  on  behalf  of  the  Secretary 
of  the  Department  of  Health  and  Human 
Services,  in  accordance  with  21  U.S.C. 
811(b),  the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  provisions  of  21  U.S.C.  811(a)  and 
811(b).  finds  that: 

(1)  Based  on  available  information, 
nabilone  has  a  high  potential  for  abusk 
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(2)  Nabilone.  with  final  approval  of  a 
new  drug  application  by  the  Food  and 
Drug  Administration,  has  a  currently 
accepted  medical  use  in  treatment  in  the 
United  States. 

(3)  Abuse  of  nabilone  may  lead  to 
severe  psychological  or  physical 
dependence. 

The  above  findings  are  consistent 
with  the  placement  of  nabilone  into 
Schedule  II  of  the  CSA.  In  order  to  avoid 
further  delays  in  the  initial  marketing  of 
nabilone,  the  control  of  nabilone  in 
Schedule  II  will  be  effective  on  April  7, 
1987.  In  the  event  that  the 
regulations  impose  special  hardships  on 
any  registrant,  the  Drug  Enforcement 
Administration  will  entertain  any 
justified  request  for  an  extension  of  time 
to  comply  with  the  Schedule  II 
regulations.  The  applicable  regulations 
are  as  follows: 

1.  Registration.  Any  person  who 
manufactures,  distributes,  delivers, 
imports  or  exports  nabilone,  or  who 
engages  in  research  or  conducts 
instructional  activities  with  the 
substance,  or  who  proposes  to  engage  in 
such  activities,  must  be  registered  to 
conduct  such  activities  in  accordance 
with  Parts  1301  and  1311  of  Title  21  of 
the  Code  of  Federal  Regulations. 

2.  Security.  Nabilone  must  he 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.71, 1301.72(a), 
(c)  and  (d),  1301.73, 1301.74, 1301.75  (b) 
and  (c)  and  5  1301.76  of  Title  21  of  the 
Code  of  Federal  Regulations. 

3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  nabilone  must  comply  with  the 
requirements  of  §§  1302.03  through 
1302i)5  and  130ZQ7-1302.08  of  Tide  21  of 
the  Code  of  Federal  Regulations. 

4.  Quotas.  All  persons  required  to 
obtain  quotas  for  nabilone  shall  submit 
applications  pursuant  to  §§  1303.12  and 
1303.22  of  Tide  21  of  Oje  Code  of  Federal 
Regulations. 

5.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  nabilone  shall  take  an 
inventory,  pursuant  to  §§  1304.04  and 
1304.11  through  1304.19  of  Tide  21  of  the 
Code  of  Federal  Regulations,  of  all 
stocks  on  hand. 

6.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §§1304.21 
through  1304.27  of  Title  21  of  the  Code  of 
Federal  Regulations  shall  do  so 
regarding  nabilone. 

7.  Reports.  All  registrants  required  to 
submit  reports  pursuant  to  §§  1304.34 
through  1304.37  of  Tide  21  of  the  Code  of 
Federal  Regulations  shall  do  so 
regarding  nabilone. 

8.  Order  Forms.  AH  registrants 
involved  in  the  distribution  of  nabilone 
shall  comply  with  the  order  form 


requirements  of  Part  1305  of  Title  21  of 
the  Code  of  Federal  Regulations. 

9.  Prescriptions.  FDA  approved 
nabilone  drug  products  may  be  used  in 
medical  treatment  and  may  be 
dispensed  by  prescription.  AH 
prescriptions  for  FDA  approved 
nabilone  drug  products  shall  comply 
with  §§  1366.11  through  1306.15  of  Tide 
21  of  the  Code  of  Federal  Regulations. 

10.  hnpertation  and  Exportation.  AH 
importation  and  exportation  of  nabilone 
shall  be  in  compliance  with  Parts  1311 
and  1312  of  Title  21  of  the  Code  of 
Federal  Regulations. 

11.  Criminal  Liability.  Any  activity 
with  respect  to  nabilone  not  authorized 
by  or  in  violation  of  the  Controlled 
Substances  Act  or  the  Controlled 
Substances  Impori  and  Export  Act  shall 
be  unlawful.  The  applicable  penalties 
after  April  7,  1987  shall  be  those  of  a 
Schedule  II  substance. 

12.  Other.  In  all  other  respects,  this 
orders  is  effective  on  April  7,  1987. 

Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  certifies  that  the  control 
of  nabilone,  as  ordered  herein,  will  not 
have  a  significant  impact  upon  small 
businesses  or  other  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  September  19, 1980).  This  action 
will  allow  the  initial  marketing  of  a  drug 
product  which  has  been  approved  by  the 
FDA. 

In  accordance  with  the  provisions  of 
21  U.S.C.  811(a)  (section  201(a)  of  die 
CSA).  this  order  to  place  nabilone  into 
Schedule  II  is  a  formal  rulemaking  "on 
the  record  after  opportunity  for  a 
hearing."  Such  formal  proceedings  are 
conducted  pursuant  to  the  provisions  of 
5  U.S.C.  556  and  557  and  as  such  have 
been  exempted  from  the  consultation 
requirements  of  Executive  Order  12291. 

List  of  Subjects  in  21  CFR  Part  1308 

Narcotics,  Prescription  drugs. 
Administrative  practice  and  procedure. 
Drug  traffic  control,  Reporting  and 
recordkeeping  requirements. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  811(a) 
(section  201(a)  of  the  CSA)  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
regulations  of  the  Department  of  Justice 
(28  CFR  0.100),  the  Administrator  hereby 
orders  that  21  CFR  1308.12|f)  be 
amended  as  follows  by  the  addition  of 
nabilone: 

PAFTT  1308— (AMENDEDI 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.  812.  B71(b). 


2.  21  CFR  I308.12tf)  is  amended  by  the 
addition  of  a  new  paragraph  (f)(2)  to 
read  as  follows: 

§13M.12    Sclwduletl. 


(f)*   *   ♦ 

(2)  Nabiline „ 7379 

[Another  name  for  nabilone:  [  +  )-trans- 
3-(l,l-dimethylheptyI)-6,6a,7,8,10,10a- 
hexahydro-1-hydroxy-6.6-dimethyl-9H- 
dibenzo[b,d]pyran-9-oneJ. 

Dated:  March  31, 1987. 
JobnCLawm, 

Administrator.  Drug  Enforcement 

A  dministration. 

|FR  Doc.  87-7533  Filed  4-6-87:  8;45  am| 

BILUNG  COOE  441(M)»-M 


Office  of  the  Attorney  General 

28  CFR  Part  0 

lOrderNo.  1176-«7] 

Asylum  Policy  and  Review 

agency:  Department  of  Justice. 
actiom:  Final  rule. 


summary:  This  order  reflects  the 
creation  of  the  Asylum  Policy  and 
Review  Unit  within  Uie  Office  of  Legal 
Policy.  This  change  to  the  Department's 
regulations  is  being  made  in  order  to 
reflect  accurately  the  agency's  internal 
management  structure. 

EFFECTWE  DATE:  March  30,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  Thomas.  Deputy  Assistant 
Commissioner  for  Refugee.  Asylum  and 
Parole,  Immigration  and  Naturalization 
Service.  425  Eye  Street  NW., 
Washington,  DC  20536  Telephone  (202) 
633-5463. 

SUPPLEMENTARY  INFORMATION:  The 

Asylum  Policy  and  Review  Unit,  located 
within  the  Office  of  Legal  Policy, 
advises  the  Attorney  General  and  the 
Deputy  Attorney  General  on  matters 
related  to  asylum  policy.  It  will  compile 
information  relevant  to  asylum 
decisions  and  assist  the  Attorney 
General,  the  Deputy  Attorney  General, 
and  the  Immigration  and  Naturalization 
Service  in  coordinating  related  matters. 

This  order  has  been  issued  to  increase 
efficiency  within  the  Department  and  is 
a  matter  of  internal  Department 
management  It  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  It  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
No.  12291. 
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List  n\  Subjects  in  28  CFR  Part  0 

Admini.sir>iiivt-  prai  tu.e  dnd 
prucpdurn  ImmigrHlion:  Oreanizatmn 
and  funi.lifins  (Govprnment  agencieb). 
PART  0— [AMENDED] 

By  virtue  of  the  authority  vested  in  me 
by  28  U.S.C.  509,  510  and  5  U.S.C.  301, 
Part  0  of  Title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authorilv.  ^  V  S  C.  301.  2303,  8  U  S.C.  1103, 
1427(g):  ISV  S.C.644(k):  18  U.S.C.  2254,  4201 
el  spq..  6003(b);  21  U  S.C.  871,  881(d).  904:  22 
use.  263d,  1621-16450, 1622  note:  28  U.S.C. 
509,  510.  515,  524,  542,  543.  552.  552a.  569;  31 
U.S  C.  1 108;  50  use.  App.  2001-:i017p:  Pub. 
L.  No.  91-513.  sec.  501;  EO  11919;  EO  11267: 
EO  11300 
§0.15    (Amended! 

2.  Section  0.15  is  amended  by  adding 
new  paragraph  (H  to  read  as  follows: 

«         *         •         *         * 

(f)  The  Deputy  Attorney  General  is 
authorized,  and  may  delegate  authority 
to  the  Director  of  the  Asylum  Policy  and 
Review  Unit  within  the  Office  of  Legal 
Policy,  to: 

(1)  Compile  and  disseminate  to 
Immigration  and  Naturalization  Service 
(INS)  officers  information  concerning 
the  persecution  of  persons  in  countries 
on  account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion. 

(2)  Review  cases  decided  by  the 
Board  of  Immigration  Appeals  pursuant 
to8CFR3.1th)(l)(i); 

(3)  Review  INS  asylum  decisions  in 
cases  which  the  Deputy  Attorney 
General  directs  INS  to  refer  to  him. 

(4)  Assist  INS  in  conducting  training 
concerning  asylum  and  assist  in 
resolving  questions  of  policy  that  may 
arise. 

§0.105    (Amended) 

3.  Section  0.105  is  amended  by  adding 
a  new  paragraph  (k)  to  read  as  follows: 

A  *  *  *  * 

(k)  Insure  that  a  copy  of  any  asylum 
application  filed  with  INS  shall  be  sent 
simultaneously  to  the  Asylum  Policy 
and  Review  Unit  and  to  the  Bureau  of 
Human  Rights  and  Humanitarian  Affairs 
at  the  Department  of  State. 

4.  Subpart  D-2— Office  of  Legal  Policy 
is  amended  by  adding,  following  §  0  2:1d, 
a  new  section  as  follows: 

§  0.23b    Office  of  Asylum  Policy  and 
Review. 

There  is  established,  in  the  Office  of 
Legal  Policy,  the  Asylum  Policy  and 
Review  Unit,  headed  by  a  Director, 
under  the  general  supervision  and 
direction  of  the  Assistant  Attorney 
General,  Office  of  Legal  Policy,  and 


exercising  such  duties  as  the  Deputy 

Attorney  General  delegates  pursuant  to 

28  CFR  0.15(0  or  otherwise  assigns  to  it. 

Edwin  Meese.  Ill 

Attornay  General. 

I  PR  Doc.  87-7675  Filed  4-6-87;  8:45  am) 

BILUNG  CODE  4410-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  946 

Surface  Coal  Mining  and  Reclamation 
Operations  on  Federal  Lands  Under 
the  Permanent  Program;  State-Federal 
Cooperative  Agreements;  Virginia 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of  the  Interior 
is  adopting  a  cooperative  agreement 
between  the  Department  of  the  Interior 
and  the  Commonwealth  of  Virginia  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  in  Virginia  under  the  permanent 
regulajtory  program.  Such  a  cooperative 
agreement  is  provided  for  in  Section  523 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
EFFECTIVE  DATE:  May  7,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Josie  Smith,  Chief,  Branch  of 
Federal  Regulatory  Activities,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 
NW„  "Washington,  DC  20240,  telephone: 
(202)  343-1475. 

SUPPLEMENTARY  INFORMATION:  This 
preamble  is  divided  into  three  parts  as 
follows: 

I.  Background. 

II.  Summary  of  the  Terms  of  the 
Cooperative  Agreement. 

III.  procedural  Matters. 

I.  Background 

Section  523(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  U.S.C.  1201  et  seq..  and  the 
implementing  regulations  at  30  CFR  Part 
740  and  745  allow  a  State  and  the 
Secretary  of  the  Interior  (Secretary)  to 
entei  into  a  permanent  program 
cooperative  agreement  if  the  State  has 
an  approved  State  program.  Permanent 
progfam  cooperative  agreements  are 
authorized  by  section  523(c)  of  SMCRA, 
whicii  provides  that  "(a)ny  State  with  an 
approved  State  program  may  elect  to 
entet  into  a  cooperative  agreement  with 
the  Secretary  to  provide  for  State 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 


within  the  State,  provided  the  Secretary 
determines  in  writing  that  such  State 
has  the  necessary  personnel  and  funding 
to  fully  implement  such  a  cooperative 
agreement  in  accordance  with  the 
provision  of  this  Act."  (30  U.S.C. 
1273(c)).  OSMRE's  rules  setting  forth  the 
requirements  for  the  development, 
approval,  and  administration  of 
cooperative  agreements  under  this 
section  of  SMCRA  are  found  at  30  CFR 
Part  745. 

Under  these  Federal  lands  rules,  the 
Governor  of  any  State  may  request  that 
the  Secretary  enter  into  a  cooperative 
agreement  with  the  State,  provided  the 
State  has  an  approved  State  regulatory 
program,  or  has  submitted  a  regulatory 
program  for  approval.  The  request  must 
be  in  writing,  and  must  include  certain 
required  information  on  budget, 
equipment,  personnel,  organization, 
inspection  and  enforcement,  etc.,  as  well 
as  a  certification  that  the  State  has  the 
legal  authority  to  administer  the 
agreement.  These  conditions  have  been 
met  in  the  case  of  this  agreement. 

The  nature  and  extent  of  the 
Secretary's  ability  to  delegate  authority 
for  the  regulation  of  surface  coal  mining 
operations  of  Federal  lands  to  States 
through  cooperative  agreements  was  a 
subject  of  a  Federal  District  Court 
opinion  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II.  Civil 
Action  Na  79-1144  (D.D.C.;  July  6. 1984). 
The  Virginia  Cooperative  Agreement 
(Agreement)  is  consistent  with  that 
opinion. 

The  Agreement  provides  for 
Secretarial  delegation  of  authorities 
under  the  Federal  lands  program  of 
SMCRA  while  retaining  the  Secretary's 
non-delegeble  responsibilities  under  the 
Mineral  Leasing  Act.  Additionally, 
certain  responsibilities  under  SMCRA 
that  are  reserved  to  the  Secretary  are 
not  delegated  by  this  agreement,  such  as 
determinations  of  compatibility  for 
forest  lands,  unsuitability  of  Federal 
lands  for  mining,  and  valid  existing 
rights.  Requests  for  determinations  of 
valid  existing  rights  will  be  processed  in 
accordance  with  the  District  Court 
opinion  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  Civil 
Action  No.  79-1144  (D.D.C.;  March  22. 
1985). 

Although  OSMRE  has  not  yet 
amended  the  scope  of  the  Federal  lands 
program,  30  CFR  Chapter  VII 
Subchapter  D,  to  be  consistent  with  the 
District  Court  decision,  this  agreement 
encompasses  the  salient  features  of  that 
decision.  If  changes  to  the  Federal  lands 
program  are  adopted  which  are  not 
covered  by  this  Agreement,  OSMRE  and 
the  Secretary  will  promptly  initiate  the 
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steps  necessary  to  conform  the 
Agreement. 

The  cooperative  agreement  was 
pubhshed  as  a  proposed  rule  in  48  FR 
29545,  June  27. 1983.  A  notice  of  the 
proposed  rule  and  a  summary  of  the 
terms  were  also  published  June  28, 1983, 
in  the  "Bristol  Herald  Courier."  a 
Virginia  newspaper  of  general 
circulation. 

The  results  of  the  public  notices  and 
consultations  are  as  follows: 

•  OSMRE  received  no  comments  or 
requests  for  public  hearings  from 
members  of  the  public,  and  no  public 
meetings  or  hearings  were  held. 

•  OS\fRE  received  comments  from, 
and  consulted  with,  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  U.S. 
Forest  Service  (FS). 

•  FWS  agreed  that  the  cooperative 
agreement  was  acceptable.  However. 
FWS  did  express  concern  over  two  acre 
mine  sites.  OSMRE  delayed  finalizing 
the  cooperative  agreement  until  these 
issues  were  resolved.  Virginia  had 
calculated  the  affected  area  which 
qualifies  for  the  2-acre  exemption  in  a 
manner  less  effective  than  the  standards 
prescribed  by  30  CFR  700.11  and  30  CFR 
701.5.  Pursuant  to  the  litigation  of  The 
Commonwealth  of  Virgin /a  vs.  Clark 
(Civil  No.  83-0332-B,  U.S.  District  Court 
for  the  Western  District  of  Virginia, 
January  9. 1985),  the  Secretary  and 
Virginia  entered  into  a  consent  order 
requiring  retroactive  application  of  the 
Federal  two-acre  criteria  to  all  sites.  The 
application  of  Federal  standards 
alleviated  FWS  concerns. 

•  The  FS  supported  the  proposed 
cooperative  agreement  as  if  was  written. 

11.  Summary  of  the  Terms  of  the 
Cooperative  Agreement 

Each  article  of  the  cooperative 
agreement  is  summarized  below,  and 
any  changes  from  the  proposed  rule  are 
discussed.  Some  minor  changes  have 
been  made  for  clarity,  brevity,  and 
consistency.  Some  references  to  specific 
OSMRE  rules  have  been  changed  to 
reflect  renumbering  resulting  from 
OSMRE's  regulatory  reforms. 
Throughout  the  document  the  acronym 
"OSM"  for  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  has  been 
changed  to  "OSMRE". 

Article  I:  Introduction,  Purpose,  and 
Responsible  Administrative  Agency 

This  Article  sets  forth  the  legal 
authority  for  the  cooperative  agreement, 
which  is  provided  in  section  523(c)  of 
SMCRA.  The  Article  also  lists  the 
purposes  of  the  cooperative  agreement, 
the  lands  affected,  and  the  name  of  the 
responsible  administrative  agency 
within  the  Commonwealth  of  Virginia.  It 


clarifies  the  role  of  the  Forest  Service, 
which  administers  most  of  the  lands 
covered  by  this  agreement,  and  specifies 
that  this  role  would  apply  to  any  other 
Federal  land  management  agency  which 
might  be  affected  by  the  agreement. 

The  name  of  the  responsible 
administrative  agency  within  the 
Commonwealth  of  Virginia  has  been 
changed  from  the  Division  of  Mined 
Land  Reclamation  of  the  Department  of 
Conservation  and  Economic 
Development  to  The  Division  of  Mined 
Land  Reclamation  of  the  Department  of 
Mines,  Minerals  and  Energy,  to  be 
consistent  with  organizational  changes 
made  by  the  State. 

Article  II:  Effective  Date 

This  Article  provides  the  effective 
date  of  the  agreement,  and  specifies  that 
it  remains  in  effect  until  terminated,  as 
provided  in  Article  XI.  The  agreement 
vnW  become  effective  30  days  after 
publication  in  the  Federal  Register.  In 
the  proposed  cooperative  agreement,  the 
provisions  for  terminating  the  agreement 
were  in  Article  X.  In  the  final  rule,  they 
are  in  Article  XI. 

Article  III:  Definitions 

This  Article  provides  that  terms  used 
in  this  Agreement  shall  be  given  the 
meanings  specified  in  SMCRA,  30  CFR 
Parts  700,  701,  and  740,  the  State 
Program,  the  State  Act.  and  in  rules 
promulgated  pursuant  to  those  Acts. 

Proposed  Article  III  provided  that  any 
terms  and  phrases  used  in  the 
Agreement  would  have  the  same 
meanings  as  in  30  CFR  Parts  700,  701, 
and  740.  In  the  final  rule,  this  Article  has 
been  expanded  to  provide  that  terms 
and  phrases  used  in  the  Agreement  will 
have  the  same  meanings  set  forth  not 
only  in  those  regulations,  but  also  the 
meanings  given  in  the  approved  State 
Program.  Defining  terms  and  phrases  in 
this  manner  ensures  consistency  among 
all  applicable  authorities  and  the 
Agreement.  The  final  Article  further 
adds  a  provision  that  where  there  is  a 
conflict  among  the  referenced  State  and 
Federal  definitions,  State  Program 
definitions  will  apply  unless  prohibited 
by  Federal  statute.  A  definition  of  the 
specific  Federal  lands  subject  to  the 
agreement  has  been  added  for  clarity. 

Article  IV:  Applicability 

This  Article  specifies  the  lands 
covered  by  the  terms  of  the  Agreement. 

Article  IV  makes  the  laws,  rules, 
terms  and  conditions  of  the  State 
Program  applicable  to  all  non-Indian 
Federal  lands  within  Virginia.  The 
Agreement  applies  to  all  Federal  land 
except  lands  containing  leased  Federal 
coal  or  Federal  surface  over  unleased 


Federal  coal.  In  the  proposed  Agreement 
Paragraph  B  provided  that  appeals  of 
decisions  issued  by  DMLR  in 
accordance  with  the  State  Program 
would  be  appealed  to  the  State; 
appealable  decisions  issued  by  the 
Department  would  be  appealed  to  the 
Department's  Office  of  Hearings  and 
Appeals. 

In  the  final  rule,  the  reference  to  the 
conditional  approval  of  the  Virginia 
Program  has  been  removed,  because 
there  are  no  longer  any  conditions 
attached  to  OSMRE's  approval  of  that 
Program.  The  discussion  of  the  land 
covered  by  the  Agreement  has  been 
changed  at  the  request  of  the  State  to 
specify  that  the  Agreement  covers  those 
Federal  lands  in  the  State  except  where 
there  is  leased  Federal  coal  or  Federal 
surface  over  unleased  Federal  coal.  The 
proposed  rule  staled  only  that  non- 
Indian  Federal  lands  except  those 
containing  leased  Federal  coal  were 
covered  by  the  Agreement.  The  State 
will  regulate  operations  on  lands  on 
which  the  only  interest  is  Federal 
surface  or  those  with  private  surface 
and  Federal  coal  that  is  not  leased. 
Because  the  State  does  not  wish  to 
assume  responsibility  for  regulating 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  containing 
leased  Federal  coal,  or  those  with 
Federal  surface  over  unleased  Federal 
coal,  OSMRE  will  continue  to  regulate 
surface  coal  mining  operation's  on  such 
lands.  In  the  final  rule,  the  provisions 
formerly  in  Paragraph  B  concerning 
appeals  have  been  moved  to  a  new 
Article,  X.  This  necessitated 
renumbering  subsequent  Articles. 

Article  V:  Requirements  for  Cooperative 
Agreements 

This  Article  discusses  basic 
requirements  for  cooperative 
agreements,  including  an  affirmation  by 
the  Governor  and  the  Secretary  to  meet 
the  requirements  of  this  Agreement, 
funding  of  the  State's  implementation  of 
the  Agreement,  records  and  reports 
which  the  State  is  required  to  make, 
personnel  and  equipment  which  the 
State  must  have,  and  fees  charged  by 
the  State  for  processing  permit 
applications. 

As  proposed,  this  Article  contained  an 
affirmation  by  the  Governor  and  the 
Secretary  that  they  would  comply  with 
the  Agreement.  Paragraph  A  provided 
that  DMLR  would  continue  to  have 
authority  to  carry  out  the  Agreement. 
These  provisions  are  unchanged  in  the 
final  rule. 

Proposed  Paragraph  B  provided  that 
the  State  be  given  funds  by  OSMRE  to 
defray  the  costs  associated  with 
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carrying  out  responsibilities  under  this 
Agreement  pursuant  to  SMCRA  upon 
application  by  DMLR,  if  funds  were 
available  to  OSMRE.  It  also  specified 
the  procedures  to  be  followed  if 
insufficient  funds  were  available.  It 
further  specified  that  funds  provided  to 
the  State  were  to  be  adjusted  according 
to  Budget  Circular  A-102  of  the  Office  of 
Management  and  Budget.  In  the  final 
rule,  the  reference  to  provisions  for 
terminating  the  Agreement,  found  in 
Article  X  of  the  proposed  rule,  has  been 
changed  to  Article  XI,  consistent  with 
renumbering  changes  in  the  final  rule. 

Proposed  Program  C  contained 
requirements  whereby  DMLR  would 
submit  an  annual  report  to  OSMRE 
concerning  implementation  of  the 
Agreement,  and  DMLR  and  OSMRE 
would  exchange  information  developed 
tinder  the  Agreement,  unless  prohibited 
by  Federal  law.  Additionally,  the 
paragraph  specified  that  OSMRE  would 
provide  DMLR  a  copy  of  any  final 
evaluation  report  concerning  the  State's 
implementation  of  the  Agreement.  In  the 
final  rule.  Paragraph  C  has  been 
reworded  for  clarity. 

Proposed  Paragraph  D  required  the 
Stale  to  maintain  the  necessary 
personnel  to  fully  implement  this 
Agreement.  No  change  has  been  made  in 
this  provision  in  the  final  rule. 

Proposed  Paragraph  E  required  the 
State  to  ensure  itself  of  access  to 
equipment,  laboratories,  and  other 
facilities  to  perform  inspections  and 
analyses  necessary  to  carry  out  the 
requirements  of  the  Agreement.  In  the 
final  rule,  this  paragraph  has  been 
rewritten  for  clarity. 

Proposed  Paragraph  F  established  that 
the  amount  of  the  fee  accompanying  an 
application  for  a  permit  was  to  be 
determined  in  accordance  with  State 
regulation  V771.25;  that  fees  collected 
from  operations  on  Federal  lands 
covered  by  the  Agreement  were  to  be 
retained  by  the  State;  that  the  State's 
annual  financial  status  report  submitted 
to  OSMRE  was  to  include  a  report  on 
fees  collected  attributable  to  Federal 
lands;  and  that  this  amount  was  to  be 
disposed  of  according  to  0MB  Circular 
A-102. 

In  the  final  rule.  Paragraph  F  has  been 
changed  to  specify  that  application  fees 
are  to  be  determined  in  accordance  with 
the  State  mining  act,  and  the  list  of  fees 
covered  by  this  provision  has  been 
expanded  to  include  application  fees  for 
permit  revisions,  renewals,  transfers, 
and  sales  or  assignments.  No  other 
provisions  of  the  paragraph  have  been 
changed. 


Article  VI:  Review  of  Permit 
Application  Package(s) 

This  Article  discusses  the 
requirements  for  permit  application 
packages  and  how  those  packages  will 
be  reviewed.  Such  packages  must  be  in 
the  form  required  by  DMLR,  and  must 
include  any  information  required  by  the 
Federal  land  management  agency.  It 
must  abo  include  information  needed  to 
make  a  determination  of  compliance 
with  the  State  program  and  with  any 
special,  requirements  of  the  Federal  land 
management  agency.  Review  procedures 
includa  provisions  on  consultation 
requiretnents  with  other  responsible 
agencies;  technical  assistance  provided 
by  OSMRE  to  DMLR:  OSMRE 
responsibility  for  determinations  of 
compatibility  of  mining  with  Forest 
Service  land  uses  and  for 
determinations  of  valid  existing  rights 
under  Section  522  of  SMORA;  exchange 
of  information  between  OSMRE  and 
DMLR;  DMLR  analysis  of  permit 
application  packages;  and  a  requirement 
that  DMLR  include  in  any  permit  any 
conditions  imposed  by  OSMRE  or  a 
Federal  land  management  agency. 

Proposed  Paragraph  A  of  this  Article 
discussed  the  required  contents  and 
form  of  "Permit  Application  Packages" 
(PAP's),  which  must  be  submitted  by 
operators  proposing  to  conduct  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands  covered  by  this 
Agreement. 

The  paragraph  specified  that  PAPs 
had  to  contain  information  needed  for 
DMLR  to  make  a  determination  of 
compliance  with  any  special  conditions 
imposed  by  the  Federal  land  manager 
and  with  the  State  program. 

In  tlie  final  rule,  a  reference  to  the 
Secretary  requiring  an  operator  to 
submit  a  PAP  has  been  deleted,  since 
the  Secretary  would  not  be  directly 
involved  in  this  process  once  this 
agreement  has  been  finalized.  The 
paragraph  provides  that  the  permit 
application  package  must  be  in  the  form 
required  by  DMLR,  and  include  any 
supplemental  information  required  by 
the  Federal  land  management  agency.  It 
also  specifies  that  the  PAP  must  include 
infonnation  required  for  DMLR  to  make 
a  determination  of  compliance  with  the 
State  program  and  with  any  conditions 
imposed  by  the  Federal  land 
management  agency.  Additionally,  a 
new  provision  has  been  added, 
specifying  that  OSMRE  will  assist 
DMLR  in  identifying  Federal  agencies 
whichimay  be  affected  by  a  proposed 
mining  operation. 

The  term  "permit  application 
package"  (PAP)  was  adopted  by 
OSMI  £  in  the  Federal  lands  program 


rules  promulgated  February  16. 1983  (48 
FR  6912).  The  term  includes 
requirements  for  mining  on  Federal 
lands  in  addition  to  those  required  for 
permit  applications  under  the  approved 
State  program.  For  example,  operations 
on  Federal  lands  may  be  subject  to 
requirements  of  the  Federal  land 
management  agency  under  Federal  laws 
other  than  SMCRA.  The  package 
concept  allows  for  any  additional 
information  to  be  submitted  along  with 
the  application  required  by  the  State 
program. 

Proposed  Paragraph  B  was  subdivided 
into  five  sections.  The  first  stated  that 
DMLR  would  assume  primary 
responsibility  for  the  analysis,  review, 
and  approval  or  disapproval  of  the  PAPs 
for  Federal  lands  subject  to  this 
agreement,  and  that  DMLR  would  be  the 
primary  point  of  contact  for  operators 
concerning  the  PAP.  In  the  final  rule, 
this  section  has  been  rewritten  for 
clarity.  Additionally,  provision  has  been 
made  for  DMLR  to  review  permit 
revisions  and  renewals,  and  '  I 

applications  for  the  transfer,  assignment 
or  sale  of  permit  rights,  as  well  as  for 
permit  applicafions.  This  last  provision 
was  added  to  clarify  that  an  application 
for  a  transfer,  assignment  or  sale  of 
permit  rights  in  not  a  PAP. 

The  proposed  version  of  the  second 
section  of  Paragraph  B  specified  that 
DMLR  provide  copies  of  PAPs  to  the 
Federal  land  management  agency  for 
review.  It  also  specified  that  DMLR 
provide  OSMRE  with  sufficient 
information  to  determine  whether  a 
proposed  operation  is  prohibited  by 
section  522(e)  of  SMCRA.  Finally,  it 
provided  that  DMLR  was  responsible  for 
obtaining  the  views  of  any  other  Federal 
agencies  with  responsibility  over 
Federal  lands  affected  by  the 
Agreement  i 

Language  has  been  added  providing 
that  DMLR  will  provide  OSMRE  with 
information  to  allow  OSMRE  to 
determine  whether  a  proposed  surface 
coal  mining  operation  is  prohibited  or 
limited  by  section  522(e)  of  SMCRA. 
This  will  generally  involve  either  a 
"valid  existing  rights"  or  "compatibility" 
determination.  Additionally,  a  provision 
has  been  added  requiring  DMLR  to 
determine  whether  leased  Federal  coal 
or  Federal  surface  over  unleased 
Federal  coal  is  involved,  and  to  inform 
OSMRE  of  these  situations. 

In  the  proposed  rule,  the  third  section 
of  Article  VI  B.  specified  that  OSMRE 
would  provide  technical  assistance 
when  requested  by  DMLR,  if  available 
resource  allow.  It  also  provided  that 
OSMRE  would  process  requests  for 
determination  of  compatibility  and  valid 
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existing  rights;  would  promptly  provide 
information  from  applicants  to  DMLR; 
and  would  provide  DMLR  a  copy  of  all 
correspondence  with  the  applicant  that 
had  a  bearing  on  permit  decisions.  This 
section  also  provided  that  OSMRE 
would  have  access  to  DMLR's  files. 
Finally,  it  reserved  the  right  of  the 
Secretary  to  act  independently  of  DMLR 
to  carry  out  the  requirements  of  laws 
other  than  SMCRA.  The  final  version  of 
this  section  has  been  edited  for  clarity; 
no  other  charges  have  been  made. 

The  fourth  section  of  Article  VI  B. 
specifies  that  DMLR  prepare  the 
required  technical  analyses  and  written 
findings  on  the  permit  application 
packages.  Copies  of  these  documents 
were  to  be  provided  upon  request  to  the 
Federal  land  management  agency  for 
review.  No  changes  have  been  made  in 
this  section  in  the  final  rule. 

In  the  proposed  rule,  the  fifth  and  final 
section  of  Article  VI  B.  specified  that 
any  permit  issued  by  DMLR  would 
include  any  terms  imposed  by  the 
Federal  land  management  agency, 
including  those  relating  to  post  mining 
land  use,  and  those  necessary  to  ensure 
that  the  initiation  of  mining  was  in 
compliance  with  that  agency's 
requirements.  The  section  also  provided 
that  notices  of  permit  decisions  would 
go  to  the  applicant,  the  Federal  land 
management  agency,  and  OSMRE,  along 
with  a  statement  of  findings. 

In  the  final  rule,  the  language 
specifying  that  DMLR  would  condition 
the  initiation  of  mining  on  compliance 
with  the  requirements  of  the  Federal 
land  management  agency  has  been 
deleted.  This  language  is  unnecessarj' 
since  permits  issued  by  DMLR  must 
incorporate  any  terms  or  conditions 
imposed  by  OSMRE  or  the  Federal  land 
managing  agency. 

Article  VII:  Inspections 

This  Article  provides  procedures  for 
inspections,  and  for  exchange  of 
information  on  inspections  between 
DMLR  and  OSMRE.  It  provides  that 
DMLR  is  the  primary  inspection 
authority,  and  encourages  joint 
inspections  by  DMLR  and  OSMRE. 
However,  it  also  reserves  to  OSMRE  the 
right  to  conduct  inspections,  with  or 
without  prior  notice  to  DMLR. 

The  proposed  article  on  inspections 
was  divided  into  an  introductory 
statement  and  four  paragraphs,  A 
through  D.  The  introduction  specified 
that  DMLR  would  conduct  inspections 
on  Federal  lands  covered  by  the 
Agreement,  and  would  prepare  and  file 
reports  in  accordance  with  the  State 
program.  Paragraph  A  discussed 
inspection  reports;  established  15  days 
as  the  time  period  within  which  DMLR 


had  to  file  inspection  reports  with 
OSMRE;  and  specified  three  items  to  be 
included  in  such  reports:  (1)  General 
conditions  of  the  lands  affected;  (2) 
whether  the  operator  is  complying  with 
applicable  performance  and  reclamation 
requirements;  and  (3)  how  operations 
are  being  conducted. 

Proposed  Paragraph  B  discussed 
DMLR's  authority,  and  specified  that 
DMLR  was  the  primary  inspection 
authority  and  point  of  contact  for  the 
operator  on  compliance  with  the 
Agreement.  It  reserved  to  authorized 
Federal  or  State  agencies  the  right  to 
conduct  inspections  for  purposes  other 
than  those  covered  by  the  Agreement. 

Proposed  Paragraph  C  discussed 
OSMREs  authority,  by  and  specified 
that  OSMRE  could  conduct  inspections 
on  Federal  lands.  OSMRE  was  normally 
to  give  DMLR  advance  notice  of  such 
inspections,  but  this  advance  notice  was 
not  mandatory,  especially  when  OSMRE 
was  conducting  an  inspection  in 
response  to  a  citizen's  complaint  of  an 
imminent  danger  to  the  health  or  safety 
of  the  public  or  of  a  significant  imminent 
environmental  harm  pursuant  to  30  CFR 
Part  842.  Whenever  OSMRE  conducted 
an  inspection  without  DMLR,  OSMRE 
was  to  provide  DMLR  with  a  copy  of  the 
report  within  15  days. 

Proposed  Paragraph  D  stated  that 
personnel  of  the  State  and  the 
Department  were  to  be  mutually 
available  to  serve  as  witnesses  in 
enforcement  actions. 

In  the  final  rule,  this  Article  has  been 
rewritten  and  reorganized  extensively 
for  clarity  and  brevity.  The  introductory 
statement  has  been  deleted.  Paragraphs 
A  and  B  have  been  combined  and 
shortened  into  a  new  Paragraph  A, 
which  covers  both  DMLR's  authority  as 
the  primary  inspection  authority  as  well 
as  the  schedule  for  filing  reports  on 
inspections.  The  time  allowed  for  the 
State  to  file  reports  has  been  extended 
to  30  days,  which  more  realistically 
reflects  the  time  needed  to  prepare  such 
reports  than  did  the  15  days  allowed  in 
the  proposed  rule.  The  final  rule  no 
longer  specifies  the  contents  of 
inspection  reports.  OSMRE  believes  that 
omitting  a  discussion  of  the  specific 
contents  of  these  reports  provides  the 
State  with  more  flexibility  to  deal  with 
specific  structures. 

In  the  final  rule,  Paragraph  B 
(Paragraph  C  in  the  proposed  rule)  on 
the  Department's  authority  has  been 
rewritten.  The  provision  reserving  to  the 
Secretary  the  right  to  conduct 
inspections  without  prior  notice  to 
DMLR  has  been  placed  first,  for 
emphasis.  30  CFR  Part  877  has  been 
added  as  an  authority  under  which 
OSMRE  may  conduct  inspections  in 


response  to  information  about 
dangerous  conditions.  In  the  final  rule, 
the  provision  on  mutual  witness 
availability  for  enforcement  actions  has 
been  moved  to  Article  VIII,  which  deals 
specifically  with  enforcement  issues. 

Article  VIII:  Enforcement 

This  Article  provides  that  DMLR  has 
primary  enforcement  authority  on 
Federal  lands  covered  by  the 
Agreement,  but  that  the  Secretary's 
authority  to  enforce  other  laws  is  not 
affected  by  the  Agreement.  If  also 
specifies  that  where  OSMRE  and  DMIJ? 
fail  to  agree  on  enforcement  actions. 
OSMRE  can  take  any  actions  necessary 
to  comply  with  30  CFR  Parts  843  and 
845;  and  that  witnesses  from  DMLR  and 
the  Department  will  be  mutually 
available  for  enforcement  actions. 

Proposed  Article  VIII  was  divided  mio 
three  paragraphs.  Paragraph  A  specified 
that  DMLR  had  primary  enforcement 
authority  for  lands  covered  by  the 
Agreement,  and  that  DMLR  was  to  take 
appropriate  enforcement  actions  during 
any  joint  inspections  by  DMLR  and 
OSMRE. 

Proposed  Paragraph  B  specified  that 
DMLR  was  to  notify  the  Federal  land 
management  agencies  of  all  violations 
subject  to  the  Agreement,  and  of  actions 
taken  by  DMLR  in  response  to 
violations. 

Proposed  Paragraph  C  provided  that 
the  Secretary's  authority  to  enforce 
other  laws  was  not  limited  by  the 
Agreement.  It  also  specified  that 
OSMRE  could  take  any  enforcement 
actions  necessary  to  enforce  30  CFR 
Parts  843  and  845  during  any  joint 
inspection  when  OSMRE  and  DMLR 
could  not  agree  on  appropriate 
enforcement  actions.  Such  actions  by 
OSMRE  were  to  be  based  on  standards 
in  the  State  Program,  and  according  to 
the  procedures  and  penalty  system  in  30 
CFR  Parts  843  and  845. 

In  the  final  rule,  proposed  paragraphs 
A  and  B  have  been  combined  into  a  new 
Paragraph  A.  Proposed  Paragraph  C 
became  final  Paragraph  B.  with  one 
addition  to  the  proposal.  A  statement 
has  been  added  to  recognize  that 
notwithstanding  this  cooperative 
agreement,  the  Secretary  has  certain 
responsibilities  to  enforce  the  two-acre 
exemption  set  forth  in  section  528(2)  of 
the  Act.  The  statement  makes  clear  that 
the  cooperative  agreement  will  not 
preclude  the  Secretary  from  fulfilling  his 
obligations  under  the  June  7. 1985,  court- 
approved  settlement  agreement  in  Save 
Our  Cumberland  Mountains  v.  Hodel, 
No.  81-2238  (D.D.C.). 

A  new  Paragraph  C  has  been  added. 
This  paragraph  includes  the  provision 
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for  mutually  available  witnesses  that 
was  in  the  proposed  version  of  Article 
VII. 

Article  IX:  Bonds 

This  Article  discusses  performance 
bonds,  which  are  to  be  required  by 
DMLR  of  all  operators  on  lands  covered 
by  the  Agreement.  It  covers  bond 
amounts,  payees  of  bonds,  procedures  to 
be  followed  to  deal  with  bonds  if  the 
Agreement  is  terminated,  and  bond 
release  and  forfeiture.  In  the  proposed 
rule,  this  Article  was  divided  into  two 
paragraphs.  Paragraph  A  specified  that 
performance  bonds  were  to  be  required 
by  DMLR  to  cover  operators' 
responsibilities  under  SMORA  and  the 
State  Program,  and  that  such  bonds 
were  to  be  payable  both  to  the  United 
States  and  to  the  State.  The  bond  was  to 
be  in  such  amount  as  would  comply 
with  the  requirements  of  both  Federal 
and  State  laws:  and  its  release  was  to 
be  conditioned  upon  compliance  with  all 
applicable  requirements.  DMLR  could 
release  an  operator  from  any  obligation 
under  a  bond  with  the  concurrence  of 
the  Federal  land  manager.  The 
paragraph  further  specified  that  if  the 
Agreement  were  to  be  terminated,  the 
bond  would  revert  to  being  payable  only 
to  the  United  States  to  the  extent  that 
Federal  lands  were  involved,  and  would 
be  delivered  by  DMLR  to  OSMRE  if  only 
Federal  lands  were  involved. 

Paragraph  B  stated  that  bonds  to  be 
subject  to  forfeiture  under  procedures  in 
the  State  Program. 

In  the  final  rule.  Article  IX  has  been 
rewritten  and  reorganized  for  clarity 
and  brevity.  Proposed  Paragraph  A  has 
been  divided  into  final  Paragraphs  A 
and  B.  Final  Paragraph  A  includes  the 
provisions  on  the  basic  bonding 
requirement,  bond  amounts,  and 
procedures  in  the  event  the  Agreement 
is  terminated.  A  new  provision  specifies 
that  DMLR  will  inform  OSMRE  of 
adjustments  to  the  performance  bond. 

Final  Paragraph  B  includes  the 
provisions  from  proposed  Paragraph  A 
specifying  that  release  of  bonds  shall  be 
conditioned  on  compliance  with  all 
applicable  requirements.  The  language 
on  bond  release  has  been  rewritten  to 
clarify  that  concurrence  of  the  Federal 
land  manager  must  be  obtained  prior  to 
releasing  an  operator  from  any 
obligation  under  a  bond. 

Forfeiture  provisions  from  proposed 
Paragraph  B  have  also  been  included  in 
final  Paragraph  B.  A  provision  has  been 
added  specifying  that  OSMRE  must 
concur  in  any  bond  forfeiture. 

Article  X:  Filing  of  Appeals 

This  Article  did  not  appear  as  a 
separate  provisions  in  the  proposed  rule: 


however,  the  material  contained  therein 
is  not  qew.  It  specifies  that  appealable 
orders  Issued  by  DMLR  shall  be 
appealed  to  the  State.  Appealable 
orders  issued  by  the  Department  shall 
be  appealed  to  the  Department's  Office 
of  Hearings  and  Appeals.  This  section 
was  proposed  as  Paragraph  B  of  Article 
IV;  in  the  final  rule  it  has  been  put  in  a 
separate  section  for  organizational 
purposes  and  rewritten  for  clarity  and 
brevity. 

ArticldXI:  Termination  of  Cooperative 
Agreement 

This  Article  specifies  that  the 
Agreement  may  be  terminated  by  the 
Governor  or  the  Secretary  under  the 
provisions  of  30  CFR  745.15.  There  are 
no  changes  from  the  proposed  rule, 
except  that  the  number  of  the  Article 
has  been  changed  from  X  to  XI  because 
of  the  addition  of  new  Article  X  above. 

Article  XII:  Reinstatement  of 
Cooperative  Agreement 

This  Article  provides  that  if  this 
Agreement  is  terminated  it  can  be 
reinstated  under  the  provisions  of  30 
CFR  Part  745.  This  was  proposed  as 
Article  XI,  but  has  been  renumbered 
because  of  the  addition  of  new  Article  X 
above. 

Article  XIII:  Amendment  of  Cooperative 
Agreement 

This  Article  provides  that  the 
Agreement  may  be  amended  by  mutual 
consent  of  the  Governor  and  Secretary 
in  accordance  with  30  CFR  745.14.  This 
was  proposed  as  Article  XII,  but  has 
been  renumbered  because  of  the 
addition  of  new  Article  X  above. 

Article  XIV:  Changes  in  State  or  Federal 
Standards 

Paragraph  A  of  this  Article  provides 
for  notification  of  OSMRE  and  DMLR 
when  one  or  the  other  party  promulgates 
any  changes  in  its  regulations  or  laws, 
and  that  the  party  notified  shall  make 
any  necessary  changes  in  its  own  laws 
or  regulations  to  ensure  consistency. 
Paragraph  B  specifies  that  both  parties 
shall  provide  the  other  with  copies  of 
any  such  changes.  The  title  of  Paragraph 
A  has  been  changed  from  'Time  for 
Changes"  in  the  proposed  rule  to 
"Notification  of  Changes"  in  the  final 
rule.  This  new  title  more  accurately 
refiects  the  content  of  this  paragraph. 
This  Article  was  proposed  as  Article 
XIII,  but  has  been  renumbered  because 
of  th*  addition  of  new  Article  X  above. 
No  other  changes  have  been  made  in  the 
final  rule. 


Article  XV:  Changes  in  Personnel  and 
Organization 

This  Article  specifies  that  DMLR  and 
the  Secretary  shall  each  notify  the  other 
of  changes  in  the  organization,  structure, 
functions,  duties  and  funds  of  their 
respective  organizations.  Notification  of 
changes  of  key  personnel  are  to  be  in 
writing,  as  are  notifications  of  changes 
of  mine  inspectors  and  the  areas  within 
the  State  for  which  such  inspectors  are 
responsible.  This  Article  was  proposed 
as  Article  XIV,  but  has  been 
renumbered  because  of  the  addition  of 
new  Article  X  above.  No  other  changes 
have  been  made  in  the  final  rule. 

Article  XVI:  Reservation  of  Rights 

This  Article  specifies  that  rights  that 
the  State  of  the  Secretary  may  have  ' 

under  other  laws  or  regulations  and  that 
are  not  specifically  addressed  in  the 
Agreement  are  not  waived.  This  Article 
was  proposed  as  Article  XV,  but  has 
been  renumbered  because  of  the 
addition  of  new  Article  X  above.  The 
only  other  change  in  the  final  rule  is  a 
clarification  that  the  Article  does  not 
apply  to  DOI  personnel  performing  | 
under  the  Save  Our  Cumberland 
Mountains,  v.  Model  two-acre  settlement 
agreement. 

IV.  Procedural  Matters 

1.  E.O.  12291  and  Regulatory  Flexibility 
Act 

On  October  21, 1982,  the  Department 
of  the  Interior  received  from  the  Office 
of  Management  and  Budget  an 
exemption  for  Federal/State  cooperative 
agreements  from  the  requirements  of 
sections  3  and  7  of  Executive  Order 
12291. 

The  Department  certifies  that  this 
cooperative  agreement  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
therefore  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act,  5  U.S.C  605(b).  This 
certification  is  made  based  on  an 
assessment  of  the  probable  impact  of 
the  cooperative  agreement  on  small 
entities  within  the  State.  It  is  concluded 
that  the  effect  of  the  cooperative 
agreement  would  be  to  reduce  the  cost 
burden  of  complying  with  the  Federal 
lands  program  found  in  30  CFR  Chapter 
VU,  Subchapter  D.  The  above  findings 
were  made  by  the  Director,  OSMRE  and 
approved  by  the  Assistant  Secretary  for 
Energy  and  Minerals.  A  copy  is  on  file  in 
the  OSMRE  Administrative  Record 
Room,  5315-A  1100  L  Street  NW., 
Washington,  DC  20005. 
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2.  Paperwork  Reduction  Act  of  1980 

There  are  recordkeeping  and  reporting 
requirements  in  this  cooperative 
agreement  which  are  the  same  as.  and 
required  by  the  permanent  program 
regulations.  Those  regulations  required 
clearance  from  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  were  assigned  the  following 
clearance  numbers: 

Location  of  Requirement  0MB 
Clearance  Number 

Article  IV.F  (Required  by  30  CFR  Part 

735)  102&-O013 
Article  V.  (Required  by  30  CFR  Part  740) 

1029-0026 
Article  VIA  (Required  by  30  CFR  Part 

840)  1029-0051 
Article  IX.A  (Required  by  30  CFR  Part 

740)  1029-0026 

3.  National  Environmental  Policy  Act  of 
1970 

Proceedings  relating  to  adoption  of  a 
permanent  program  cooperative 
agreement  are  part  of  the  Secretary's 
implementation  of  the  Federal  lands 
program  pursuant  to  section  523  of  the 
Act.  Such  proceedings  are  exempt  under 
section  702(d)  of  the  Act  from 
requirements  to  prepare  a  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C)). 

4.  Author 

The  author  of  this  regulation  is  Mr. 
Dyrel  Delany.  Division  of  Permit  and 
Environmental  Analysis,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue 
NW..  Washington,  DC  20240;  telephone: 
(202)  343-1476. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining,  intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

For  the  reasons  set  forth  herein,  30 
CFR  Part  946  is  amended  as  follows. 

Dated:  March  23, 1987. 

Steven  Griles, 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

PART  946— {AMENDED] 

1.  The  authority  citation  for  30  CFR 
Part  946  is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  Pub.  L  95- 
87. 

2.  Section  946.30  is  added  to  read  as 
follows: 


§  946.30    State-Federal  Cooperative 
Agreement 

This  is  a  Cooperative  Agreement 
(Agreement)  between  the 
Commonwealth  of  Virginia  (State) 
acting  by  and  through  the  Governor,  and 
the  United  States  Department  of  the 
Interior  (Department),  acting  by  and 
through  the  Secretary  of  the  Interior 
(Secretary). 

Article  I:  Introduction,  Purpose,  and 
Responsible  Administrative  Agency 

A.  Authority:  Tliis  Agreement  is  authorized 
by  section  523(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA  or  the 
Act).  30  U.S.C.  1273(c).  which  provides  that 
any  State  with  a  permanent  regulatory 
program  approved  under  30  U.S.C.  1253  may 
enter  into  an  agreement  with  the  Secretary  to 
assume  the  responsibilities  of  regulating 
surface  coal  mining  and  reclamation 
operations  on  Federal  lands  within  that  State. 
This  Agreement  provides  for  such  regulation 
within  the  Commonwealth  of  Virginia  (State) 
consistent  with  SMCRA,  the  Virginia  State 
Program,  and  the  Federal  Lands  Program  (30 
CFR  Chapter  VII,  Subchapter  D). 

B.  Purpose:  The  purpose  of  this  Agreement 
is  to  (1)  foster  State-Federal  cooperation  in 
the  regulation  of  coal  mining  including  coal 
exploration  on  Federal  lands  containing  non- 
Federal  coal:  (2)  minimize  intergovernmental 
overlap  and  duplication;  and  (3)  provide 
uniform  and  effective  application  of  the 
Virginia  State  Program  (State  Program)  on  all 
Federal  lands  except  those  containing  leased 
Federal  coal.  This  agreement  does  not  apply 
on  Indian  lands. 

C.  Responsible  Administrative  Agencies: 
The  Division  of  Mined  Land  Reclamation 
(UMLR)  of  the  Department  of  Mines.  Minerals 
and  Energy  is  responsible  for  administering 
the  Agreement  on  behalf  of  the  Governor. 
The  Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE)  is  responsible  for 
administering  this  Agreement  on  behalf  of  the 
Secretary.  The  Federal  lands  in  Virginia 
covered  by  this  Agreement  are 
predominantly  administered  by  the  U.S. 
Department  of  Agriculture.  Forest  Service, 
and  include  in  part  the  )efferson  National 
Forest  and  the  George  Washington  National 
Forest.  It  is  understood  by  all  parties  that  the 
Forest  Service  or  the  applicable  Federal 
agency  will  continue  to  regulate  mining 
operations  on  lands  under  its  jurisdiction 
pursuant  to  the  laws,  regulations,  agreements, 
and  restrictions  governing  those  lands.  These 
requirements  are  in  addition  to  the 
requirements  discussed  in  this  Agreement. 

Article  I!:  Effective  Date 

The  Agreement  shall  take  effect  May  7, 
1987.  This  Agreement  shall  remain  in  effect 
until  terminated  as  provided  in  Article  XI. 

Article  III:  Definitions 

Tlie  terms  and  phrases  used  in  this 
Agreement  which  are  defined  in  the  Act,  30 
CFR  Chapter  VII,  and  the  approved  State 
Program  shall  be  given  the  meanings  set  forth 
in  said  definitions.  Where  there  is  a  conflict 
among  the  above  referenced  State  and 
Federal  definitions,  the  definitions  used  in  the 


approved  State  Program  will  apply  unless 
prohibited  by  Federal  law. 

The  term  "Federal  lands  covered  by  the 
agreement"  means  all  Federal  lands  in 
Virginia  except  those  lands  containing  leasi'd 
Federal  coal  or  those  consisting  of  Federal 
surface  over  unleased  Federal  coal. 

Article  IV:  Applicability 

The  laws,  rules,  terms,  and  conditions  of 
the  Stale  Program  are  applicable  to  all 
Federal  lands  in  Virginia.  The  State  is 
authorized  to  conduct  regulatory  activities  on 
all  Federal  lands  with  cooperative  agreemcni. 

Article  V:  Requirements  for  Cooperative 
Agreement 

The  Governor  and  the  Secretary  affirm  that 
they  will  comply  with  all  of  the  provisions  of 
this  Agreement  and  will  continue  to  meet  dll 
the  conditions  and  requirements  specified  in 
the  Agreement. 

A.  Authority  of  State  Agency:  DMLR  has 
and  shall  continue  to  have  authority  under 
State  law  to  carry  out  this  Agreement. 

B.  Funds:  Upon  application  by  the  DMU* 
and  subject  to  the  availability  of 
appropriations,  the  Department  shall  provide 
the  State  with  the  funds  to  defray  the  costs 
associated  with  carrying  out  responsibilities 
under  this  Agreement  as  provided  by  section 
705(c)  of  the  SMORA  and  30  CFR  Part  735.  If 
sufficient  funds  have  not  been  appropriated 
to  OSMRE,  OSMRE  and  DMLR  shall  meet 
promptly  to  decide  on  measures  that  will 
insure  that  mining  operations  are  regulated  in 
accordance  with  the  State  Program.  If 
agreement  cannot  be  reached,  then  either 
party  may  terminate  the  Agreement  in 
accordance  with  Article  XI. 

Funds  provided  to  the  State  shall  be 
adjusted  in  accordance  with  the  Office  of 
Management  and  Budget  Circular  A-102. 
Attachment  E. 

C.  Reports  and  Records:  DMLR  shall  mnKe 
annual  reports  to  OSMRE  pursuant  to  30  CFR 
745.12(d)  on  the  results  of  the  State's 
implementation  and  administration  of  this 
cooperative  agreement.  DMLR  and  OSMRE 
shall  exchange,  upon  request,  information 
developed  under  this  Agreement  except 
where  prohibited  by  Federal  law.  OSMRE 
shall  provide  DMLR  with  a  copy  of  any  finiil 
evaluation  report  concerning  State 
administration  and  enforcement  of  this 
Agreement. 

D.  Personnel:  DMLR  shall  provide  the 
necessary  personnel  to  fully  implement  this 
Agreement  in  accordance  with  the  provisions 
of  the  Federal  and  State  Acts  and  the  State 
Program. 

E.  Equipment  and  Laboratories:  DMIM 
shall  have  access  to  equipment,  laboratories, 
and  facilities  necessary  to  carry  out 
inspections,  investigations,  studies,  tests,  and 
analyses  necessary  to  implement  this 
Agreement. 

F.  Permit  Application  Fees:  The  amount  of 
the  fee  accompanying  an  application  for  a 
permit  shall  be  determined  in  accordance 
with  the  Virginia  Coal  Surface  Mining 
Control  and  Reclamation  Act  of  1979  and  19 
CV  45.1-235.(E).  All  permit  fees,  including 
fees  for  permits,  permit  revisions,  renewals, 
transfers,  sales  or  assignments,  application 
fees,  and  civil  penalties  collected  from 
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operations  on  Federal  lands  covered  by  this 
agreement  shall  be  retained  by  the  Stale  and 
deposited  with  the  Stale  Treasurer.  The 
financial  status  report  submitted  pursuant  to 
30  CFR  735.26  shall  include  a  report  of  the 
amount  of  the  permit  application  and  other 
fees  collected  and  attributable  to  Federal 
lands  during  the  prior  Federal  fiscal  year. 
This  amount  shall  be  disposed  of  in 
accordance  with  Federal  regulations  and 
OMB  Circular  No.  A-102  Attachment  E. 

Article  \l:  Review  of  Peimit  Application 
Package(s) 

A.  Permit  Application  Package:  DMLR 
shall  require  an  operator  proposing  to 
conduct  surface  coal  mining  and  reclamatioa 
operations  on  Federal  lands  covered  by  this 
Agreement  to  submit  the  appropriate  permit 
application  package  (PAP)  for  a  permit, 
permit  revision,  or  permit  renewal  in  an 
appropriate  number  of  copies  to  DMLR. 
DMLR  will  furnish  OSMRE  a  copy  if  OSMRE 
so  requests.  The  permit  application  package 
shall  be  in  the  form  required  by  DMLR  and 
include  £my  supplemental  information 
required  by  the  Federal  land  management 
agency.  The  PAP  shall  include  the 
information  required  by.  or  necessary  for, 
DMLR  to  make  a  determination  of 
compliance  with  the  State  program  and, 
under  30  CFR  740.4(c)(2).  with  any  conditions 
or  special  requirements  imposed  by  the 
Federal  land  management  agency. 

As  requested,  OSMRE  will  assist  DMLR  in 
identifying  Federal  agencies  which  may  be 
affected  by  the  proposed  mining  operation. 

B.  Review  Procedures:  1.  DMLR  shall 
assume  primary  responsibility  for  the 
analysis,  review,  and  approval  or  disapproval 
of  PAPs  for  a  permit,  permit  revision,  or 
permit  renewal  for  operations  on  Federal 
lands  covered  by  this  agreement.  DMLR  shall 
also  assume  primary  responsibility  for  the 
review  and  analysis  of  applications  for 
transfer,  assignment  or  sale  of  permit  rights 
required  by  30  CFR  740.13  for  surface  coal 
mining  operations  on  Federal  lands  covered 
by  this  agreement.  DMLR  shall  be  the 
primary  point  of  contact  for  operators 
regarding  PAPs  and  applications  for  the 
transfer,  sale,  or  assignment  of  permit  rights 
and  will  be  responsibile  for  informing  the 
applicant  of  all  joint  Slate-Federal  or  Federal 
determinations. 

2.  Upon  receipt  of  PAP  that  involves 
surface  coal  mining  and  reclamation 
opterations  on  lands  covered  by  this 
Agreement.  DMLR  shall  (a)  transmit  a  copy 
of  the  complete  PAP  to  the  Federal  land 
management  agency  with  a  request  for 
review  pursuant  to  30  CFR  740.13(c)(4);  (b) 
provide  OSMRE  with  information  necessary 
to  allow  OSMRE  to  determine  whether  or  not 
a  proposed  surface  coal  mining  and 
reclamation  operation  is  prohibited  or  limited 
by  the  requirements  of  Section  522(e)  of 
SMORA  (30  U.S.C.  1272(e))  and  30  CFR  Part 
761  and  Part  762;  (c)  determine  whether 
leased  Federal  coal  or  Federal  surface  over 
unleased  Federal  coal  is  involved  and 
immediately  inform  OSMRE  in  these 
situations;  and  (d)  obtain,  in  a  timely  manner, 
the  views  and  determinations  of  any  other 
Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 


a  PAP  in  Virginia.  These  consultation 
comments  shall  be  forwarded  to  OSMRE  to 
be  considered  in  any  compatibility  or  valid 
existing  rights  determination; 

3.  OSMRE  will  provide  technical  assistance 
when  requested,  if  available  resources  allow, 
and  will  process  requests  for  determinations 
of  compatibility  and  valid  existing  rights 
under  30  CFR  Part  761  and  Part  762.  OSMRE 
will  be  responsible  for  ensuring  that  any 
information  OSMRE  receives  from  an 
applicant  is  promptly  sent  to  DMLR.  OSMRE 
shall  have  access  to  DMLR  files  concerning 
mines  on  Federal  lands.  The  Secretary 
reserves  the  right  to  act  independently  of 
DMLR  to  carry  out  his  responsibilities  under 
laws  other  than  SMORA.  A  copy  of  all 
correspondence  with  the  applicant  that  may 
have  a  bearing  on  decisions  regarding  the 
PAP  shall  be  sent  to  the  State. 

4.  DMLR  shall  prepare  the  required 
technical  analysis  and  written  findings  on  the 
PAP.  If  requested  by  the  Federal  land 
management  agency,  a  draft  of  these 
documents  shall  be  sent  to  it  for  review  and 
comment. 

5.  Any  permit  including  permit  revisions, 
renewals,  transfers,  sales,  or  assignments 
approved  or  issued  by  DMLR  shall 
incorporate  any  terms  or  conditions  imposed 
by  OSMRB  or  the  Federal  land  management 
agency,  including  conditions  relating  to  post 
mining  land  use.  After  DMLR  reaches  a 
decision  on  a  PAP,  it  shall  send  a  notice  to 
the  applicant,  the  Federal  land  management 
agency,  and  OSMRE  with  a  statement  of  all 
findings  aad  conclusions  on  which  the 
decision  ia  based. 

Article  VII:  Inspections 

A.  DMLR  Authority.  DMLR  shall  be  the 
point  of  contact  and  primary  inspection 
authority  in  deahng  with  the  operator 
concerning  operations  on  lands  covered  by 
this  Agreament,  except  as  described  in  this 
Agreemettf  and  the  Secretary's  regulations. 
DMLR  must  conduct  inspections  on  Federal 
lands  covered  by  this  agreement  and  shall, 
within  30  days  of  conducting  an  inspection  on 
Federal  lands,  prepare  and  file  with  OSMRE 
a  legible  oopy  of  the  Slate's  completed 
inspection  report.  Nothing  in  this  Agreement 
shall  prevent  inspections  by  authorized 
Federal  or  State  agencies. 

B.  DOI  Authority:  The  Secretary  reserves 
the  right  to  conduct  inspections  without  prior 
notice  of  DMLR  to  carry  out  his 
responsibilities  under  SMORA.  For  the 
purposes  of  evaluating  the  manner  in  which 
this  Agreement  is  being  carried  out  and  to 
insure  that  performance  and  reclamation 
standards  are  being  met,  OSMRE  may 
periodically  conduct  inspections  of  surface 
coal  mining  and  reclamation  operations  on 
Federal  lands.  OSMRE  will  attempt  to  give 
DMLR  notice  of  its  intent  to  conduct 
inspections  and  encourage  joint  inspections. 
However,  pursuant  to  30  CFR  Part  842  or  30 
CFR  Part  877.  OSMRE  may  conduct  an 
inspection  without  the  State  when  responding 
to  information  that  there  exists  any  condition, 
practice,  or  violation  which  creates  an 
imminent  danger  to  the  health  or  safety  of  the 
public  or  is  causing  or  could  reasonably  be 
expected  to  cause  a  significant,  imminent 
environmental  harm  to  land,  air,  or  water 


resources.  If  an  inspecuoii  is  make  without 
DMLR  inspectors.  OSMRE  shall  provide 
DMLR  with  a  copy  of  the  inspection  report 
within  15  days  dTter  inspection. 

Article  VIII:  Enforcement 

A.  DMLR  Enforcement:  DMLR  shall  have 
primary  enforcement  authority  on  Federal 
lands  covered  by  this  Agreement  in 
accordance  with  the  State  Program  and  this 
Agreement,  and  DMLR  shall  lake  appropriate 
enforcement  action  whenever  necessary, 
including  issuance  of  orders  of  cessation  and 
notices  of  violation. 

DMLR  shall  promptly  notify  the  Federal 
land  management  agency  of  all  violations  of 
applicable  laws,  regulations,  orders,  and 
approved  permits  subject  to  this  Agreement 
and  of  all  actions  taken  with  respect  to  such 
violations. 

B.  Secretary's  Authority:  (1)  This  I 
Agreement  does  not  affect  or  limit  the 
Secretary's  authority  to  enforce  provisions  of 
laws  other  than  the  SMORA.  (2)  During  an 
inspection  made  solely  by  OSMRE  or  any 
joint  inspection  where  DMLR  and  OSMRE 
fail  to  agree  regarding  the  propriety  of  any 
particular  enforcement  action,  OSMRE  may 
take  any  enforcement  action  necessary  to 
comply  with  30  CFR  Parts  843  and  845  or  with 
SMORA.  Such  enforcement  action  shall  be 
based  on  the  substantive  standards  included 
in  the  approved  Slate  Program  and  shall  be 
taken  using  the  procedures  and  penalty 
system  contained  in  30  CFR  Parts  843  and 
845.  (3)  Nothing  in  this  agreement  shall 
preclude  the  Secretary  from  performing  his 
res|}onsibilitie8  in  Save  Our  Cumberland 
Mountains  v.  Model.  No.  81-2238  (D.D.C.). 

C.  Witness  Availability:  Personnel  of  the 
State  and  Interior  shall  be  mutually  available 
to  serve  as  witnesses  in  enforcement  actions 
taken  by  either  party. 

Article  IX:  Bonds 

A.  DMLR  shall  require  all  operators  on 
Federal  lands  covered  by  this  Agreement  to 
submit  a  performance  bond,  payable  to  both 
the  United  Stales  and  Virginia.  The 
performance  bond  shall  be  of  sufficient 
amount  to  comply  with  the  bonding 
requirements  otf  both  SMORA  and  the  State 
Program.  Such  bond  shall  provide  that  if  this 
Cooperative  Agreement  is  terminated,  (1)  the 
bond  will  revert  to  being  payable  only  to  the 
United  States  to  the  extent  that  Federal  lands 
are  involved,  and  (2)  the  bond  will  be 
delivered  by  DMLR  to  OSMRE  if  only  Federal 
lands  are  covered  by  the  bond.  The  DMLR 
shall  also  advise  OSMRE  of  adjustment  to  the 
performance  bond,  pursuant  to  the  FVogram. 

B.  Release  of  the  performance  bond  shall 
be  conditioned  upon  compliance  with  all 
applicable  requirements.  Prior  to  releasing 
the  operator  from  any  obligation  under  such 
bond,  the  DMLR  shall  obtain  the  concurrence 
of  the  Federal  land  management  agency. 
Such  bond  shall  be  subject  to  forfeiture,  with 
the  concurrence  of  OSMRE.  in  accordance 
with  the  procedures  and  requirements  of  the 
State  Program 

Article  X:  Filing  of  Appeals 

Orders  and  decisions  issued  by  DMLR  in 
accordance  with  the  State  Program  thai  are 
appealable  shell  be  appealed  to  the 
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Commonwealth  of  Virginia  in  accordance 
with  the  State  Program.  Orders  and  decisions 
issued  by  the  Department  that  are  appealable 
shall  be  appealed  to  the  Department  of  the 
Interiors  Office  of  Hearings  and  Appeals. 

Article  XI:  Termination  of  Cooperative 
Agreement 

This  Agreement  may  be  terminated  by  the 
Governor  or  the  Secretary  under  the 
provisions  of  30  CFR  745  15. 

Article  XII:  Reinstatemeot  of  Cooperative 
Agreement 

If  this  Agreement  has  been  terminated  in 
whole  or  part,  it  may  be  reinstated  under  the 
provisions  of  30  CFR  745.16. 

Article  XIII:  Amendment  of  Cooperative 
Agreement 

This  Agreement  may  be  amended  by 
mutual  agreement  of  the  Governor  and  the 
Secretary  in  accordance  with  30  CFR  745.14, 

Article  XIV:  Changes  in  State  or  Federal 
Standards 

A.  Notification  of  Changes:  The  Secretary 
or  the  State  may  from  time  to  time 
promulgate  new  Federal  or  Slate  regulations, 
including  new  or  revised  permitting  or 
performance  standards,  or  administrative  and 
enforcement  procedures.  OSMRE  and  DMLR 
shall  immediately  inform  each  other  of  any 
final  changes  in  their  respective  laws  or 
regulations  as  provided  in  30  CFR  Part  732. 

•  Edch  party  shall,  if  it  is  determined  to  be 
necessary  to  keep  this  Agreement  in  force, 
change  or  revise  its  regulations  and  request 
necessary  legislative  action.  Such  changes 
shall  he  made  under  the  procedures  of  30 
CFR  Part  732  for  changes  to  the  State 
Program  and  section  501  of  the  SMORA  for 
changes  to  the  Federal  lands  program. 

B.  Copies  of  Changes:  The  State  and 
OSMRE  shall  provide  each  other  with  copies 
of  any  changes  to  their  respective  laws,  rules, 
rpgulations,  and  standards  pertainmg  to  the 
administration  and  enforcement  of  this 
Agreement. 

Article  XV:  Changes  in  Personnel  and 
Organization 

DMLR  and  the  Secretary  shall,  consistent 
with  30  CFR  Part  745.  advise  each  other  of 
changes  in  the  organization,  structure, 
functions,  duties,  and  funds  of  the  offices, 
departments,  divisions,  and  persons  within 
their  organizations  which  could  affect 
administration  and  enforcement  of  this 
Agreement.  Each  shall  promptly  advise  the 
other  in  writing  of  changes  in  key  personnel, 
including  the  head  of  department  or  division, 
or  changes  in  the  functions  or  duties  of 
persons  occupying  the  principal  offices 
within  the  structure  of  the  program.  DMIJI 
and  OSMRE  shall  advise  each  other  in 
writing  of  changes  in  the  location  of  offices, 
addresses,  telephone  numbers,  and  changes 
in  the  names,  location,  and  telephone 
numbers  of  their  respective  mine  inspectors 
and  the  area  within  the  State  for  which  such 
inspectors  are  responsible.  This  provision 
docs  not  apply  to  Department  of  the  Interior 
personnel  performing  activities  under  Save 
Our  Cumberland  Mountains  v.  Hodcl 
referenced  in  Article  VIII  of  this  Agreement. 


Article  XVI:  ReservatioD  of  RigbU 

In  accordance  with  30  CFR  745.13.  this 
Agreement  shall  not  be  construed  as  waiving 
or  preventing  the  assertion  of  any  rights  that 
have  not  been  expressly  addressed  in  this 
Agreement  that  the  State  or  the  Secretary 
may  have  under  other  laws  or  regulations, 
including  but  not  limited  to  those  listed  in 
Appendix  A. 

Approved: 

Dated:  March  18, 1987. 

Signed: 
Jerold  L  Baliles, 
Governor  of  Virginia. 

Dated:  January  29, 1987. 

Signed: 
Donald  Paul  Hodel. 
Secretary  of  the  Interior. 

(Reporting  and  recordkeeping  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  Control  Numbers  1029-0013, 
1029-0026.  and  1029-0051) 

Appendix  A 

1.  The  Federal  Land  Policy  and 
Management  Act.  43  U.S.C.  1701  el  sag.,  and 
implementing  regulations. 

2.  The  Mineral  Leasing  Act  of  1920.  30 
U.S.C.  181  el  sag.,  and  implementing 
regulations  including  43  CFR  Parts  3480-3487. 

3.  The  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4321  et  seq.,  and 
implementing  regulations,  including  40  CFR 
Part  1500. 

4.  The  Endangered  Species  Act,  16  U.S.C. 
1531  etseq.,  and  implementing  regulations, 
including  50  CFR  Part  402, 

5.  The  National  Historic  Preservation  Act 
of  1966. 16  U.S.C.  470  et  seq..  and 
implementing  regulations,  including  36  CFR 
Part  800. 

6.  The  Clean  Air  Act,  42  U.S.C.  7401  el  seq.. 
and  implementing  regulations. 

7.  The  Federal  Water  Pollution  Control  Act. 
33  U.S.C.  1251  et  seq.,  and  implementing 
regulations. 

8.  The  Resource  Conservation  and 
Recovery  Act  of  1976.  42  U.S.C.  6901  el  seq.. 
and  implementing  regulations. 

9.  The  Reservoir  Salvage  Act  of  1960, 
amended  by  the  Preservation  of  Historical 
and  Archaeological  Data  Act  of  1974. 16 
use.  469  el  seq. 

10.  Executive  Order  1593  (May  13, 1971), 
Cultural  Resources  Inventories  on  Federal 
Lands. 

11.  Executive  Order  11988  (May  24, 1977), 
for  flood  plain  protection.  Executive  Order 
11990  (May  24. 1977),  for  wetlands  protection. 

12.  The  Mineral  Leasing  Act  for  Acquired 
Lands.  30  U.S.C.  351  et  seq..  and 
implementing  regulations. 

13.  The  Archaeological  Resources 
Protection  Act  of  1979, 16  U.S.C.  470aa  et  seq. 

14.  The  Constitution  of  the  United  States. 

15.  The  Constitution  of  the  State  and  State 
Law. 

(FR  Doc.  87-7612  Filed  4-6-87;  8:45  am) 
BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Navy 

32  CFR  Part  701 

Avaitabiiity  of  Department  of  the  Navy 
Records  and  Publication  of 
Department  of  the  Navy  Documents 
Affecting  the  Public;  Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 


summary:  This  rule  sets  forth  an 
amended  regulation  pertaining  to  the 
Department  of  the  Navy  Privacy  Act 
Program.  The  rule  reflects  changes  in  the 
Secretary  of  the  Navy  Instruction  5211,5 
series  from  which  it  is  derived. 
EFFECTIVE  DATE:  April  7,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs,  Gwendolyn  R.  Aitken  (OP-09B30). 
Office  of  the  Chief  of  Naval  Operations, 
Washington,  DC  20350-2000,  Telephone: 
(202)  694-2004. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  the  authority  cited  below  the 
Department  of  the  Navy  amends  32  CFR 
Part  701.  Subparts  F  and  G.  derived  from 
the  Secretary  of  the  Navy  Instruction 
5211.5  series,  which  implements  within 
the  Department  of  the  Navy  the 
provisions  of  Department  of  Defense 
Directive  5400.11,  Department  of 
Defense  Mvacy  Program  (32  CFR  Part 
286a)  pertaining  to  action  on  requests 
for  release  of  personal  information 
contained  in  systems  of  records  under 
the  Privacy  Act  (5  U.S.C.  552a).  It  has 
been  determined  that  invitation  of 
public  comment  on  these  changes  to  the 
Department  of  the  Navy's  implementing 
instruction  prior  to  adoption  would  be 
impracticable  and  unnecessary,  and  it  is 
therefore  not  required  under  the  public 
rulemaking  provisions  of  32  CFR  Parts 
296  and  701,  Subpart  E.  Interested 
persons,  however,  are  invited  to 
comment  in  writing  on  this  amendment. 
All  written  comments  received  will  be 
considered  in  making  subsequent 
amendments  or  revisions  to  32  CFR  Part 
701,  Subparts  F  and  G.  or  the  instruction 
upon  which  it  is  based.  Changes  may  be 
initiated  on  the  basis  of  comments 
received.  Written  comments  should  be 
addressed  to  Gwendolyn  R.  Aitken  (OP- 
09B30),  Office  of  the  Chief  of  Naval 
Operations,  Washington,  DC  20350- 
2000.  It  has  been  determined  that  this 
final  rule  is  not  a  "major  rule"  within  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  does  not 
have  substantial  impact  on  the  public. 
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List  of  Subjects  in  32  CFR  Part  701 

Administrative  practice  and 
procedure;  Freedom  of  Information; 
Navy  Department;  Privacy. 

Accordingly,  32  CFR  Part  701, 
Subparts  F  and  G  are  revised.  Subparts 
A,  B.  C.  D.  and  E  remain  unaffected  by 
this  amendment.  Subparts  F  and  G  are 
revised  to  read  as  follows: 

PART  701— AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE  PUBLIC 


Subpart  F— Personal  Privacy  and  Rigtits  of 
Individuals  Regarding  Their  Personal 
Records 

Sec. 

701.100  Purpose. 

701.101  Scope  and  effect. 

701.102  Policy,  responsibilities,  and 
authority. 

701.103  Definitions. 

701.104  Notification,  access,  and 
amendment  procedures. 

701.105  Disclosure  to  others  and  disclosure 
accounting. 

701.106  Collection  of  personal  information 
from  individuals. 

701.107  Safeguarding  personal  information. 

701.108  Exemptions. 

701.109  Contractors. 

701.110  ludicial  sanctions. 

701.111  Government  contractors. 

701.112  Matching  program  procedures. 

701.113  Rules  of  access  to  agency  records. 

701.114  Rules  for  amendment  requests. 

701.115  Rules  of  conduct  under  the  Privacy 
Act. 

701.116  Blanket  routine  uses. 

Subpart  G— Privacy  Act  Exemptions 

701.117  Purpose. 

701.118  Exemption  for  classified  records. 

701.119  Exemptions  for  specific  Navy 
records  systems. 

701.120  Exemptions  for  specific  Marine 
Corps  records  systems. 

Subpart  F— Personal  Privacy  and 
Rights  of  Individuals  Regarding  Their 
Personal  Records 

Authority:  5  U.S.C  552a.  32  CFR  Part  286a. 

§  701.100    Purpose. 

32  CFR  Part  701.  Subparts  F  and  G 
delineate  revised  policies,  conditions, 
and  procedures  that  govern  collecting 
personal  information,  and  safeguarding, 
maintaining,  using,  accessing,  amending, 
and  disseminating  personal  information 
kept  by  the  Department  of  the  Navy  in 
systems  of  records.  They  implement  5 
U.S.C.  552a  (the  Privacy  Act  of  1974). 
and  the  Department  of  Defense 
Directive  5400.11  series.  Personal 
Privacy  and  Rights  of  Individuals 
Regarding  Their  Personal  Records  (DOD 


Dir.  54D0.11)  (32  CFR  Part  286a).  and 
prescribe: 

(a)  Procedures  whereby  individuals 
can  be  notified  if  any  system  of  records 
contain  a  record  pertaining  to  them. 

(b)  Requirements  for  verifying  the 
identity  of  individuals  who  request  their 
records  before  the  records  are  made 
available  to  them. 

(c)  Procedures  for  granting  access  to 
individuals  upon  request  for  their 
records. 

(d)  Procedures  for  reviewing  a  request 
from  individuals  to  amend  their  records, 
for  making  determinations  on  requests, 
and  for  appealing  adverse 
determinations. 

(e)  Procedures  for  notifying  the  public 
of  the  existence  and  character  of  each 
system  of  records. 

(f)  Procedures  for  disclosing  personal 
information  to  third  parties. 

(g)  Procedures  for  exempting  systems 
of  records  from  certain  requirements  of 
5  U.S.C.  552a. 

(h)  Procedures  for  safeguarding 
personal  information. 

(i)  Rules  of  conduct  for  the 
Department  of  the  Navy  personnel,  who 
will  be  subject  to  criminal  penalties  for 
noncompliance  with  5  U.S.C.  552a.  See 
§  701 J15. 

§  701.101    Scope  and  effect 

(a)  Applicability.  32  CFR  Part  701, 
Subparts  F  and  G  apply  throughout  the 
Department  of  the  Navy,  and  to  any 
contractor  maintaining  a  system  of 
records  to  accomplish  a  Department  of 
the  Niavy  mission.  For  the  purposes  of 
any  criminal  liabilities  adjudged,  any 
contractor  and  any  employee  of  such 
contractor  shall  be  considered  to  be  an 
employee  of  the  Navy  Department. 
Additionally,  all  requests  by  individuals 
for  records  (located  in  a  system  of 
records)  pertaining  to  themselves  which 
specify  either  the  Freedom  of 
Information  Act  or  the  Privacy  Act  (but 
not  both)  shall  be  treated  under  the 
procedures  established  under  the  Act 
specified  in  the  request.  When  the 
request  specifies,  that  it  be  processed 
under  both  the  Freedom  of  Information 
Act  and  the  Privacy  Act.  Privacy  Act 
procedures  should  be  employed.  The 
individual  should  be  advised  that,  while 
the  Department  of  the  Navy  has  elected 
to  process  his/her  request  in  accordance 
with  Privacy  Act  procedures,  he/she  can 
be  assured  that  he/she  will  be  provided 
with  all  the  information  that  can  be 
released  under  either  the  Privacy  Act  or 
the  Freedom  of  Information  Act. 
Requests  may  fall,  however,  within  the 
scope  of  other  applicable  directives  as 
follows: 


(1 


another  individual  are  governed  by  the 


Requests  from  an  individual  about 


provisions  of  5  U.S.C.  552  (Freedom  of 
Information  Act)  and  the  SECNAVINST 
5720.42  series  (32  CFR  Part  701.  Subparts 
A  through  D). 

(2)  Requests  by  the  General 
Accounting  Office  for  information  or 
records  pertaining  to  individuals,  except 
with  respect  to  the  requirements  for 
disclosure  accountings  as  provided  in 

§  701.107(g)  are  governed  by  the 
SECNAVINST  5740.26  series.  Relations 
with  the  General  Accounting  Office. 

(3)  Official  and  third  party  requests 
for  information  from  systems  of  records 
controlled  by  the  Office  of  Personnel 
Management  shall  be  governed  by  5 
CFR  Part  297  and  the  Federal  Personnel 
Manual. 

(b)  Other  directives.  In  case  of  a 
conflict,  32  CFR  Part  701,  Subparts  F  and 
G,  take  precedence  over  any  existing 
Navy  directive  that  deals  with  the 
personal  privacy  and  rights  of 
individuals  regarding  their  personals 
records,  except  for  disclosure  of 
personal  information  required  by  5 
U.S.C.  552  (Freedom  of  Information  Act) 
and  implemented  by  the  SECNAVINST 
5720.42  series  (32  CFR  Part  701.  Subparts 
A  through  D). 

S  701.102    Policy,  responsibilities  and 
auttKKity. 

(a)  Policy.  Subject  to  the  provisions  of 
32  CFR  Part  701,  Subparts  F  and  G.  it  is 
the  policy  of  the  Department  of  the  Navy 
to: 

(1)  Ensure  that  all  its  personnel  at  all 
echelons  of  command  or  authority 
comply  fully  with  5  U.S.C.  552a  to 
protect  the  privacy  of  individuals  from 
unwarranted  invasions.  Individuals 
covered  by  this  protection  are  living 
citizens  of  the  United  States  or  aliens 
lawfully  admitted  for  permanent 
residence.  A  legal  guardian  of  an 
individual  or  parent  of  a  minor  has  the 
same  rights  as  the  individual  or  minor 
and  may  act  on  the  individual's  or 
minor's  behalf.  (A  member  of  the  Armed 
Forces  is  not  a  minor  for  the  purposes  of 
32  CFR  Part  701.  Subparts  F  and  G). 

(2)  Collect,  maintain,  and  use  only 
that  personal  information  needed  to 
support  a  Navy  function  or  program  as 
authorized  by  law  or  Executive  order, 
and  disclose  this  information  only  as 
authorized  by  5  U.S.C.  552a  and  32  CFR 
Part  701,  Subparts  F  and  G.  In  assessing 
need,  consideration  shall  be  given  to 
alternatives,  such  as  use  of  information 
not  individually  identifiable  or  use  of 
sampling  of  certain  data  for  certain 
individuals,  only.  Additionally, 
consideration  is  to  be  given  to  the  length 
of  time  information  is  needed,  and  the 
cost  of  maintaining  the  information 
compared  to  the  risks  and  adverse 
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consequences  of  not  maintaining  the 
information. 

(3)  Keep  only  that  personal 
information  that  is  timely,  accurate, 
complete,  and  relevant  to  the  purpose 
for  which  it  was  collected. 

(4)  Let  individuals  have  access  to.  and 
obtain  copies  of.  all  or  any  portions  of 
their  records,  subject  to  exemption 
procedures  authorized  by  law  and  32 
CFR  Part  701,  Subparts  F  and  G. 

(5)  Let  individuals  request  amendment 
of  their  records  when  discrepancies 
proven  to  be  erroneous,  or  untimely, 
incomplete,  or  irrelevant,  are  noted. 

(6)  Let  individuals  request  an 
administrative  review  of  decisions  that 
deny  them  access  to,  or  refuse  to  amend 
their  records. 

[7]  Ensure  that  adequate  safeguards 
are  enforced  to  prevent  misuse, 
unauthorized  disclosure,  alteration,  or 
destruction  of  personal  information  in 
records. 

(8)  Maintain  no  records  describing 
how  an  individual  exercises  his/her 
rights  guaranteed  by  the  First 
Amendment  (freedom  of  religion, 
speech,  and  press;  peaceful  assemblage; 
and  petition  for  redress  of  grievances), 
unless  they  are: 

(i)  Expressly  authorized  by  statute; 

(ii)  Authorized  by  the  individual  about 
whom  the  records  is  maintained; 

(iii)  Within  the  scope  of  an  authorized 
law  enforcement  activity;  or 

(iv)  For  the  maintenance  of  certain 
items  of  information  relating  to  religious 
affiliation  for  members  of  the  naval 
service  who  are  chaplains.  This  should 
not  be  construed,  however,  as  restricting 
or  excluding  solicitation  of  information 
which  the  individual  is  willing  to  have  in 
his/her  record  concerning  religious 
preference,  particulariy  that  required  in 
emergency  situations. 

(9)  Maintain  only  systems  of  records 
which  have  been  published  in  the 
Federal  Register. 

(b)  Responsibilities.  (1)  The  Chief  of 
Naval  Operations  (OP-09B)  is 
responsible  for  administering  and 
supervising  the  execution  of  5  U.S.C. 
552a  and  32  CFR  Part  701,  Subparts  F 
and  G  within  the  Department  of  the 
Navy.  Additionally,  the  Chief  of  Naval 
Operations  (OP-09B)  is  designated  as 
the  principal  Privacy  Act  coordinator  for 
the  Department  of  the  Navy. 

(2)  The  Commandant  of  the  Marine 
Corps  is  responsible  for  administering 
and  supervising  the  execution  of  5 
U.S.C.  552a  and  32  CFR  Part  701. 
Subparts  F  and  G  within  the  Marine 
Corps. 

(3)  Each  addressee  is  responsible  for 
the  execution  of  the  requirements  of  5 
U.S.C.  552a  within  his/her  organization 
and  for  implementing  and  administering 


a  Privacy  Act  program  in  accordance 
with  the  provisions  of  32  CFR  Part  701, 
Subparts  F  and  G.  Each  addressee  shall 
designate  an  official  to  be  Privacy  Act 
coordinator  to: 

(i)  Serve  as  the  principal  point  of 
contact  on  all  Privacy  Act  matters. 

(ii)  Provide  training  for  activity/ 
command  personnel  in  the  provisions  of 
5  U.S.C.  552a. 

(iii)  Issue  implementing  instruction. 

(iv)  Review  internal  directives, 
practices,  and  procedures,  including 
those  for  forms  and  records,  for 
comformity  with  32  CFR  Part  701, 
Subparts  F  and  G,  when  applicable. 

(v)  Compile  and  submit  input  for  the 
annual  report  and  record  systems 
notices. 

(vi)  Maintain  liaison  with  records 
management  officials  as  appropriate 
(e.g.,  maintenance  and  disposal 
procedures  and  standards,  forms,  and 
reports). 

(4)  The  systems  managers  are 
responsible  for  (with  regard  to  systems 
of  records  under  their  cognizance): 

(i)  Ensuring  that  all  personnel  who  in 
any  way  have  access  to  the  system  or 
who  are  engaged  in  the  development  of 
procedures  or  handling  records  be 
informed  of  the  requirements  of  5  U.S.C. 
552a  and  any  unique  safeguarding  or 
maintenance  procedures  peculiar  to  that 
system. 

(ii)  Determining  the  content  of  and 
setting  rules  for  operating  the  system. 

(iii)  Ensuring  that  the  system  has  been 
published  in  the  Federal  Register  and 
that  any  additions  or  significant  changes 
are  prepublished  in  the  Federal  Raster. 

(iv)  Answering  requests  for 
information  from  individuals. 

(v)  Keeping  accountability  records  of 
disclosures. 

(vi)  Evaluating  information  proposed 
for  each  system  for  relevance  and 
necessity  during  the  developmental 
phase  of  a  new  system  or  when  an 
amendment  to  an  existing  system  is 
proposed;  in  addition,  annually 
comparing  the  system  with  the  records 
system  notice  published  in  the  Federal 
Register  and  considering: 

(A)  Relationship  of  each  item  of 
information  to  the  statutory  or 
regulatory  purpose  for  which  the  system 
is  maintained. 

(B)  Specific  adverse  consequences  of 
not  collecting  each  category  of 
information. 

(C)  Possibility  of  meeting  the 
information  requirement  through  use  of 
information  not  individually  identifiable 
or  through  sampling  techniques. 

(D)  Length  of  time  the  information  is 
needed. 


(E)  Cost  of  maintaining  the  data 
compared  to  the  risk  or  adverse 
consequences  of  not  maintaining  it. 

(F)  Necessity  and  relevance  of  the 
information  to  the  mission  of  the 
command. 

(vii)  Keeping  the  Privacy  Act 
coordinator  informed  of  non-routine 
Privacy  Act  requests. 

(5)  Each  employee  of  the  Department 
of  the  Navy  has  certain  responsibilities 
for  safeguarding  the  rights  of  others. 
Employees  shall: 

(i)  Not  disclose  any  information 
contained  in  a  system  of  records  by  any 
means  of  communication  to  any  person, 
or  agency,  except  as  authorized  in  32 
CFR  Part  701,  Subparts  F  and  G. 

(ii)  Not  maintain  unpublished  official 
files  which  would  fall  under  the 
provisions  of  5  U.S.C.  552a. 

(iii)  Safeguard  the  privacy  of 
individuals  and  the  confidentiality  of 
personal  information  contained  in  a 
system  of  records. 

(iv)  Familiarize  themselves  with  the 
Rules  of  Conduct.  See  §  701.115. 

(c)  Denial  authority.  Only  the 
following  chief  officials,  their  respective 
vice  commanders,  deputies,  and  those 
principal  assistants  specifically 
designated  by  the  chief  official  are 
authorized  to  deny  requests  for 
notification,  access,  and  amendment 
made  under  32  CFR  Part  701,  Subparts  F 
and  G,  when  the  records  relate  to 
matters  within  their  respective  areas  of 
command,  technical,  or  administrative 
responsibility,  as  appropriate. 

(1 )  For  the  Navy  Department.  The 
Civilian  Executive  Assistants:  the  Chief 
of  Naval  Operations;  the  Commandant 
of  the  Marine  Corps;  the  Chief  of  Naval 
Personnel;  the  Commanders  of  Naval 
Systems  Commands;  the  Commanders 
of  the  Naval  Intelligence  Command. 
Naval  Security  Group  Command,  and 
Naval  Telecommunications  Command: 
the  Commander,  Naval  Medical 
Command;  the  Auditor  General  of  the 
Navy;  the  Naval  Inspector  General;  the 
Assistant  Deputy  Chief  of  Naval 
Operations  (Civilian  Personnel/Equal 
Employment  Opportunity);  the  Chief  of 
Naval  Education  and  Training;  the  Chief 
of  Naval  Reserve;  the  Chief  of  Naval 
Research;  the  Commander,  Naval 
Oceanography  Command;  the  Director. 
Naval  Civilian  Personnel  Command;  the 
heads  of  Department  of  the  Navy  Staff 
Offices,  Boards,  and  Councils;  the 
Assistant  Judge  Advocate  General  (Civil 
Law);  and  the  Assistant  Judge  Advocate 
General  (Military  Law). 

(2)  For  the  Shore  Establishment,  (i) 
All  officers  authorized  pursuant  to  10 
U.S.C.  822.  or  designated  as  empowered 
in  Section  0103d.  JAGINST  5800.7  series. 
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Manual  of  the  Judge  Advocate  General, 
to  convene  general  courts  martial. 

(ii)  The  Director,  Naval  Security  and 
Investigative  Command  and  the 
Assistant  Commander  (Management 
and  Operations),  Naval  Legal  Service 
Command. 

(3)  In  the  Operating  Forces,  (i)  All 
officers  authorized  pursuant  to  10  U.S.C. 
822,  or  designated  as  empowered  in 
Section  0103d,  JAGINST  5800.7  series. 
Manual  of  the  Judge  Advocate  General, 
to  convene  general  courts  martial. 

(d)  Review  authority.  (1)  The 
Assistant  Secretary  of  the  Navy 
(Manpower  and  Reserve  Affairs),  as  the 
Secretary's  designee,  shall  act  upon 
requests  for  administrative  review  of 
initial  denials  of  requests  for 
amendment  of  records  related  to  fitness 
reports  and  performance  evaluations  of 
military  personnel. 

(2)  The  ludge  Advocate  General  and 
the  General  Counsel,  as  the  Secretary's 
designees,  shall  act  upon  requests  for 
notification,  access,  or  amendment  of 
records,  as  set  forth  in  §  701.104  (b),  (c), 
and  (d),  other  than  as  indicated  in 
paragraph  (d)(1)  of  this  section,  and 
other  than  initial  denials  of  requests  for 
notification,  access,  or  amendment  of 
records  from  civilian  Official  Personnel 
Folders  or  records  contained  on  any 
other  Office  of  Personnel  Management 
(OPM)  forms,  which  will  be  reviewed  by 
OPM. 

(e)  The  authority  of  the  Secretary  of 
the  Navy,  as  the  head  of  an  agency,  to 
request  records  subject  to  the  5  U.S.C. 
552a  from  an  agency  external  to  the 
Department  of  Defense  for  civil  or 
criminal  law  enforcement  purposes, 
pursuant  to  subsection  (b)(7)  of  5  U.S.C. 
552a,  is  delegated  to  the  Commandant  of 
the  Marine  Corps,  the  Director  of  Naval 
Intelligence,  the  Judge  Advocate 
General,  and  the  General  Counsel. 

§701.103    Definitions. 

For  the  purposes  of  32  CFR  Part  701. 
Subparts  F  and  G,  the  following 
meanings  apply: 

(a)  Access.  Reviewing  or  obtaining 
copies  by  individuals  of  records  that 
pertain  to  themselves,  or  by  agents 
designated  by  the  individuals,  or  by 
individual's  legal  guardians,  that  are  a 
part  of  a  system  of  records. 

(b)  Agency.  For  purposes  of  disclosing 
records,  the  Department  of  Defense  is  an 
"agency".  For  all  other  purposes,  to 
include  applications  for  access  and 
amendment,  denial  of  access  and 
amendment,  appeals  from  denials,  and 
recordkeeping  about  release  to  non- 
DOD  agencies,  each  DOD  component  is 
considered  a  separate  "agency". 

(c)  Confidential  source.  Any 
individual  or  organization  that  has  given 


information  to  the  Federal  government 
under:  (1)  An  express  promise  that  the 
identity  of  the  source  would  be 
withhdd,  or  (2)  an  implied  promise  to 
withhold  the  identity  of  the  source  made 
before  September  27, 1975. 

(d)  Disclosure.  The  conveyance  of 
information  about  an  individual,  by  any 
means  of  communication,  to  an 
organization  or  to  an  individual  who  is 
not  the  subject  of  the  record.  In  the 
conte)?t  of  the  5  U.S.C.  552a  and  32  CFR 
Part  701,  Subparts  F  and  G.  this  term 
only  applies  to  personal  information  that 
is  part  of  a  system  of  records. 

(e)  Ittdividual.  A  living  citizen  of  the 
United  States,  or  an  alien  lawfully 
admitted  for  permanent  residence;  or  a 
member  of  the  United  States  naval 
service,  including  a  minor.  Additionally, 
the  legal  guardian  of  an  individual  or  a 
parent  of  a  minor  has  the  same  rights  as 
the  individual,  and  may  act  on  behalf  of 
the  individual  concerned  under  32  CFR 
Part  701,  Subparts  F  and  G.  Members  of 
the  naval  service,  once  properly 
accepted,  are  not  minors  for  purposes  of 
32  CFR  Part  701,  Subparts  F  and  G.  The 
use  ofithe  term  "individual"  does  not. 
however,  vest  rights  in  the 
representatives  of  decedents  to  act  on 
behalf  of  the  decedent  under  32  CFR 
Part  701.  Subparts  F  and  G  (except  as 
specified  in  §  701.105(b),  nor  does  the 
term  embrace  individuals  acting  in  an 
entrepreneurial  capacity  (e.g.,  sole 
proprietorships  and  partnerships). 

(f)  Maintain.  When  used  in  the 
content  of  records  on  individuals, 
includes  collect,  file  or  store,  preserve, 
retrieve,  update  or  change,  use.  or 
dissediinate. 

(g)  Official  use.  Within  the  context  of 
32  CFR  Part  701.  Subparts  F  and  G,  this 
term  encompasses  those  instances  in 
which  officials  and  employees  of  the 
Department  of  the  Navy  have  a 
demonstrated  need  for  use  of  any  record 
to  complete  a  mission  or  function  of  the 
Department,  or  which  is  prescribed  or 
authorized  by  a  directive. 

(h)  Personal  information.  Information 
about  an  individual  that  is  intimate  or 
private  to  the  individual,  as 
distinguished  from  information  related 
solely  to  the  individual's  official 
function  or  public  life, 

(i)  Privacy  Act  request.  A  request 
from  an  individual  for  information  about 
himself/herself  concerning  the  existence 
of,  aocess  to,  or  amendment  of  records 
that  are  located  in  a  system  of  records. 
(The  request  must  cite  or  reasonably 
imply  that  it  is  pursuant  to  5  U.S.C. 
552a)^ 

(j)  Record.  Any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  or  for 
the  Department  of  the  Navy  or  by  an 


element  of  the  Navy  Department, 
operating  forces,  or  shore  establishment, 
including,  but  not  limited  to,  the 
individual's  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history,  and 
that  contains  his/her  name,  symbol,  or 
other  identifying  particular  assigned  to 
the  individual,  such  as  a  finger  or  voice 
print  or  a  photograph. 

(k)  Risk  assessment.  An  analysis 
which  considers  information  sensitivity; 
vulnerability,  and  cost  to  a  computer     j 
facility  or  word  processing  center  in      • 
safeguarding  personal  information 
processed  or  stored  in  the  facility  or 
center. 

(1)  Routine  use.  The  disclosure  of  a 
record  outside  the  Department  of 
Defense  for  a  use  that  is  compatible 
with  the  purpose  for  which  the  records 
were  collected  and  maintained  by  the 
Department  of  Defense.  The  routine  use 
must  be  included  in  the  published 
system  notice  for  the  system  of  records 
involved. 

(m)  Statistical  record.  A  record 
maintained  for  statistical  research  or 
reporting  purposes  only,  which  may  not 
be  used  in  whole  or  in  part  in  making 
any  determination  about  an  identifiable 
individual. 

(n)  System  of  records.  A  group  of 
records  from  which  information  "is",  as 
opposed  to  "can  be",  retrieved  by  the 
name  of  the  individual  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual.  The  capability  to  retrieve 
information  by  personal  identifiers 
alone  does  not  subject  a  system  of 
records  to  5  U.S.C.  552a  and  32  CFR  Part 
701.  Subparts  F  and  G. 

(o)  System  manager.  That  official  who 
has  overall  responsibility  for  records 
within  a  particular  system.  He/she  may 
serve  at  any  level  in  the  Department  of 
the  Navy.  Systems  managers  are 
indicated  in  the  published  record         I 
systems  notices.  If  more  than  one 
official  is  Indicated  as  a  system 
manager,  Initial  responsibility  resides 
with  the  manager  at  the  appropriate 
level  (e.g..  for  local  records,  at  the  local 
activity). 

(p)  Woi^iing  day.  All  days  excluding 
Saturday.  [Sunday,  and  legal  holidays. 

§  70 1 . 1 04    Notification,  access,  and 
amendment  procedures. 

(a)  General — (1)  Summary  of 
requirements,  (i)  Notification  procedures 
are  provided  under  subsection  (e)(4)  of  5 
U.S.C.  552a  to  enable  an  individual  to 
ascertain  from  the  appropriate  system 
manager  iwhether  or  not  a  particular 
system  of  records  contains  information 
pertaining  to  him/her.  If  the  system  does 
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contain  such  a  record,  the  individual 
may  request  access  to  the  record, 
pursuant  to  subsection  (d)(1)  of  5  U.S.C. 
552a,  to  ascertain  the  contents. 
Amendment  procedures  are  provided 
under  subsections  (d)  (2)  and  (3)  of  5 
U.S.C.  552a,  to  enable  the  individual  to 
seek  correction  or  deletion  of 
information  about  himself/herself  in  the 
record  which  he/she  considers  to  be 
erroneous.  If  a  request  for  amendment  is 
denied  after  a  final  determination,  the 
individual  may  file  a  "statement  of 
dispute,"  to  be  noted  in  the  pertinent 
records  and  to  be  showrn  in  connection 
with  disclosures  of  such  records. 
Individuals  have  a  statutory  right  to 
obtain  administrative  review  of  denials 
of  requests  for  amendment,  and  by  32 
CFR  Part  701,  Subparts  F  and  G,  are 
accorded  the  right  to  obtain  similar 
review  of  denials  of  requests  for 
notification  and  access. 

(ii)  The  provisions  of  this  section 
apply  to  requests  by  individuals,  or  their 
authorized  representatives,  for  records 
pertaining  to  themselves  that  are 
contained  in  systems  of  records.  32  CFR 
Part  701,  Subparts  F  and  G  does  not, 
however,  require  that  an  individual  be 
given  notification  or  access  to  a  record 
that  is  not  retrieved  by  name  or  other 
individual  identifier.  Requests  for 
amendment  of  records  contained  in  a 
system  of  records  will  normally  be 
processed  in  accordance  with  32  CFR 
Part  701,  Subparts  F  and  G,  unless:  (A) 
they  are  routine  requests  for 
administrative  corrections  not 
specifying  that  they  are  made  under  32 
CFR  Part  701,  Subparts  F  and  G  or  5 
U.S.C.  552a,  or  (B)  they  are  requests 
addressed  to  the  Board  for  Correction  of 
Naval  Records,  which  is  governed  by 
other  authority. 

(2)  System  rules.  Systems  managers 
are  responsible  for  ensuring  that,  for 
each  system  of  records  maintained,  a 
records  system  notice  is  published  in  the 
Federal  Register,  stating  the  procedures 
by  which  an  individual  may  be  notified 
whether  the  system  contains  records 
pertaining  to  him/her.  Additionally, 
systems  managers  are  responsible  for 
establishing,  and  making  available  to 
individuals  upon  request,  rules 
applicable  to  requests  for  access  or 
amendment  of  records  within  each 
system.  Such  rules  must  conform  to  the 
requirements  of  32  CFR  Part  701. 
Subparts  F  and  G,  and  to  matters 
Indicated  in  §§  701.113  and  701.114.  In 
addition,  they  should  contain  the 
following; 

(i)  A  statement  of  custodial  officials 
other  than  the  system  manager,  if  any, 
authorized  to  grant  requests  for 
notification  or  access; 


(ii)  The  minimum  formal  requirements 
for  requests,  including  applicable 
requirements  for  requests  to  be  reduced 
to  writing;  and,  in  the  case  of  a  request 
to  provide  the  requester's  records 
directly  to  an  authorized  representative 
who  is  other  than  the  parent  of  a  minor, 
or  other  legal  guardian — an 
authorization  signed  within  the  past  45 
days  specifying  the  records  to  be 
released  and  the  recipient  of  the  records 
(notarized  authorizations  may  be 
required  if  the  sensitivity  of  the 
information  in  the  records  warrants); 

(iii)  The  information  which  should  be 
provided  by  the  individual  to  assist  in 
identifying  relevant  systems  of  records 
and  the  individual  identifiers  (e.g.,  full 
name,  social  security  number,  etc.) 
needed  to  locate  records  in  the 
particular  system;  and, 

(iv)  The  requirements  for  verifying  the 
requester's  identity,  to  which  the 
following  policies  apply: 

(A)  Prior  to  being  given  notification  or 
access  to  personal  information,  an 
individual  is  required  to  provide 
reasonable  verification  of  his/her 
identity.  No  verification  of  identity, 
however,  shall  be  required  of  an 
individual  seeking  notification  or  access 
to  records  which  are  otherwise 
available  to  any  member  of  the  public 
under  32  CFR  Part  701,  Subparts  A 
through  D. 

(B)  In  the  case  of  an  individual  who 
seeks  notification,  access,  or 
amendment  in  person,  verification  of 
identity  will  normally  be  made  from 
those  documents  that  an  individual  is 
likely  to  have  readily  available,  such  as 
an  employee  or  military  identification 
card,  driver's  license,  or  medical  card. 

(C)  When  notification,  access,  or 
amendment  is  requested  by  mail, 
verification  of  identity  may  be  obtained 
by  requiring  the  individual  to  provide 
certain  minimum  identifying  data,  such 
as  date  of  birth  and  some  item  of 
information  in  the  record  that  only  the 
concerned  individual  would  likely  know. 
If  the  sensitivity  of  the  information  in 
the  record  warrants,  a  signed  and 
notarized  statement  of  identity  may  be 
required. 

(D)  When  a  record  has  already  been 
identified,  an  individual  shall  not  be 
denied  notification  or  access  solely  for 
refusing  to  disclose  his/her  social 
security  number. 

(3)  Responsibilities  for  action  on 
initial  requests,  (i)  Subject  to  the 
provisions  of  this  section  and  the 
applicable  system  manager's  rules, 
requests  for  notification  and  access  may 
be  granted  by  officials  having  custody  of 
the  records,  even  if  they  are  not  systems 
managers  or  denial  authorities.  Requests 


for  amendment  may  be  granted  by  the 
cognizant  system  manager.  Denials  of 
initial  requests  for  notification,  access, 
or  amendment  of  records  under  32  CFR 
Part  701,  Subparts  F  and  G,  however, 
may  be  made  only  by  those  officials 
designated  as  denial  authorities  under 
§  701.102(c). 

( i i )  //? vestigative/non-in  vestigative 
records.  (A)  Copies  of  investigative 
records  that  are  compiled  by  an 
investigative  organization,  but  are  in  the 
temporary  custody  of  another 
organization,  which  is  holding  the  record 
for  disciplinary,  administrative,  judicial, 
investigative,  or  other  purposes,  are  the 
records  of  the  originating  investigative 
organization.  Upon  completion  of  the 
official  action,  the  investigative  reports 
are  required  to  be  destroyed  or  returned, 
in  accordance  with  the  instructions  of 
the  originating  investigative  activity. 
Individuals  seeking  notification  or 
access,  or  making  other  requests  under 
32  CFR  Part  701,  Subparts  F  and  G, 
concerning  such  records,  shall  be 
directed  to  the  originating  investigative 
organization.  For  example,  a  request  for 
notification  or  access  to  a  Naval 
Investigative  Service  report  in  the 
temporary  custody  of  another  activity 
should  be  forwarded  directly  to  the 
Commander,  Naval  Security  and 
Investigative  Command. 

(B)  Copies  of  non-investigative 
records  (including  medical  and/or 
personnel)  located  in  the  files  of  another 
agency  must  be  referred  for  release 
determination.  The  originating  agency 
may  either  authorize  the  records'  release 
by  the  agency  that  located  them  or 
request  that  they  be  referred  for 
processing.  The  individual  requesting 
his/her  records  will  be  notified  of 
records  referred  for  processing. 

(4)  Blanket  requests  not  honored. 
Requests  seeking  notification  and/or 
access  concerning  all  systems  of  records 
within  the  Department  of  the  Navy,  or  a 
component  thereof,  shall  not  be 
honored.  Individuals  making  such 
requests  shall  be  notified  that:  (i) 
Requests  for  notification  and/or  access 
must  be  directed  to  the  appropriate 
system  manager  for  the  particular  record 
system,  as  indicated  in  the  current 
Federal  Register  systems  notices  (a 
citation  should  be  provided),  and  (ii) 
requests  must  either  designate  the 
particular  system  of  records  to  be 
searched,  or  provide  sufficient 
information  for  the  system  manager  to 
ascertain  the  appropriate  system. 
Individuals  should  also  be  provided 
with  any  other  information  needed  for 
obtaining  consideration  of  their 
requests. 
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(5)  Criteria  for  determinations,  (i)  As 
further  explained  in  Sec.  701.108, 
portions  of  designated  records  systems 
(indicated  in  subpart  G  of  this  part)  are 
exempt,  in  certain  circumstances,  from 
the  requirement  to  provide  notification, 
access,  and/or  amendment.  Only  denial 
authorities  (and  the  designated  review 
authority)  may  exercise  an  exemption 
and  deny  a  request,  and  then  only  in 
cases  where  there  is  specifically 
determined  to  be  a  significant  and 
legitimate  governmental  purpose  served 
by  denying  the  request.  A  request  for 
notification  may  be  denied  only  when 
an  applicable  exemption  has  been 
exercised  by  a  denial  or  review 
authority.  A  request  for  access  may  be 
denied  by  a  denial  or  review  authority, 
in  whole  or  part,  on  the  basis  of  the 
exercise  of  an  applicable  exemption  or 
for  the  reasons  set  forth  in  paragraph 
(a)(5)  (ii)  or  (iii)  of  this  section. 

(ii)  Where  a  record  has  been  compiled 
in  reasonable  anticipation  of  a  civil 
action  or  proceeding,  a  denial  authority 
(or  the  designated  review  authority)  may 
deny  an  individual's  request  for  access 
to  that  record  pursuant  to  subsection 
(d)(5)  of  5  U.S.C.  552a.  provided  that 
there  is  specifically  determined  to  be  a 
significant  and  legitimate  governmental 
purpose  to  be  served  by  denying  the 
request.  Consultation  with  the  Office  of 
the  Judge  Advocate  General,  Office  of 
General  Counsel,  or  other  originator,  as 
appropriate,  is  required  prior  to  granting 
or  denying  access  to  attorney-advice 
material.  This  includes,  but  is  not 
limited  to.  legal  opinions. 

(iii)  As  indicated  in  §  701.103(e), 
where  a  record  pertains  to  an  individual 
who  is  a  minor,  the  minor's  parent  or 
legal  guardian  is  normally  entitled  to 
obtain  notification  concerning,  and 
access  to,  the  minor's  record,  pursuant 
to  the  provisions  of  this  section.  When, 
however,  an  applicable  law  or 
regulation  prohibits  notification  to,  or 
access  by,  a  parent  or  legal  guardian 
with  respect  to  a  particular  record,  or 
portions  of  a  record,  pertaining  to  a 
minor,  the  provisions  of  the  governing 
law  or  regulation  and  §  701.105.  shall 
govern  disclosures  of  the  existence  or 
contents  of  such  records  to  the  minor's 
parent  or  legal  guardian.  (Members  of 
the  naval  service,  once  properly 
accepted,  are  not  minors  for  the 
purposes  of  32  CFR  Part  701.  Subparts  F 
and  G.) 

(iv)  Subject  to  the  provisions  of  this 
section,  a  medical  record  shall  be  made 
available  to  the  individual  to  whom  it 
pertains  unless,  in  the  judgment  of  a 
physician,  access  to  such  record  could 
have  an  adverse  effect  upon  the 
individual's  physical  or  mental  health. 


When  it  has  been  determined  that 
granting  access  to  medical  information 
could  have  an  adverse  effect  upon  the 
individual  to  whom  it  pertains,  the 
individual  may  be  asked  to  name  a 
physician  to  whom  the  information  shall 
then  be  transmitted.  This  shall  not  be 
deemed  a  denial  of  a  request  for  access. 

(6)  TUme  requirements  for  making 
acknowledgements  and  determinations. 
(i)  A  request  for  notification,  access,  or 
amendment  of  a  record  shall  be 
acknowledged  in  vymting  within  10 
working  days  (Saturdays,  Sundays,  and 
legal  holidays  excluded)  of  receipt  by 
the  proper  office.  The  acknowledgement 
shall  clearly  identify  the  request  and 
advise  the  individual  when  he/she  may 
expect  to  be  advised  of  action  taken  on 
the  request.  No  separate 
acknowledgement  of  receipt  is 
necessary  if  a  request  for  notification  or 
access  can  be  acted  upon,  and  the 
individual  advised  of  such  action,  within 
the  10  working  day  period.  If  a  request 
for  amendment  is  presented  in  person, 
written  acknowledgement  may  be 
provided  at  the  time  the  request  is 
presented. 

(ii)  Determinations  and  required 
action  on  initial  requests  for  notification, 
access  or  amendment  of  records  shall  be 
completed,  if  reasonably  possible, 
within  30  working  days  of  receipt  by  the 
cognizant  office. 

(b)  Notification  procedures  (1)  Action 
upon  receipt  of  request.  Subject  to  the 
provisions  of  this  section,  upon  receipt 
of  an  Individual's  initial  request  for 
notification,  the  system  manager  or  the 
other  appropriate  custodial  official  shall 
acknowledge  the  request  as  required  by 
paragraph  (a){6)(i)  of  this  section,  and 
take  one  of  the  following  actions: 

(i)  If  consideration  cannot  be  given  to 
the  request,  because — 

(A)  The  individual's  identity  is  not 
satisfactorily  verified; 

(B)  The  record  system  is  not 
adequately  identified,  or  the  individual 
has  not  furnished  the  information 
needed  to  locate  a  record  within  the 
system;  or 

(C)  The  request  is  erroneously 
addressed  to  an  official  having  no 
responsibility  for  the  record  or  system  of 
records  in  question; 

inform  the  individual  of  the  correct 
means,  or  additional  information 
needed,  for  obtaining  consideration  of 
his/her  request  for  notification. 

(ii)  Notify  the  individual,  in  writing, 
whether  the  system  of  records  contains 
a  record  pertaining  to  him/her  (a 
notification  that  a  system  of  records 
contains  no  records  pertaining  to  the 
individual  shall  not  be  deemed  a  denial); 


(iii)  If  it  is  determined  that  notification 
should  be  denied  under  an  available 
exemption  and  the  official  is  not  a 
denial  authority,  forward  the  request  to 
the  cognizant  denial  authority,  with  a     . 
copy  of  the  requested  record,  and 
comments  and  recommendations 
concerning  disposition;  or 

(iv)  If  the  official  is  a  denial  authority, 
take  the  appropriate  action  prescribed  in 
paragraph  (b)(2)  of  this  section. 

(2)  Action  by  denial  authority,  (i)  If 
the  denial  authority  determines  that  no 
exemption  is  available  or  that  an 
available  exemption  should  not  be 
exercised,  he/she  shall  provide  the 
requested  notification,  or  direct  the 
system  manager  or  appropnafe 
custodial  official  to  do  so. 

(ii)  If  the  denial  authority  determines 
that  an  exemption  is  appHcable  and  that 
denial  of  the  notification  would  serve  a 
significant  and  legitimate  governmental 
purpose  (e.g.,  avoid  interfering  with  an 
on-going  law  enforcement  investigation), 
he/she  shall  promptly  send  the 
requesting  individual  an  original  and 
one  copy  of  a  letter  stating  that  no 
records  from  the  systems  of  records 
specified  in  the  request  are  available  to 
the  individual  under  5  U.S.C.  552a.  The 
letter  shall  also  inform  the  individual 
that  he/she  may  request  further 
administrative  review  of  the  matter 
within  60  calendar  days  from  the  date  of 
the  denial  letter,  by  letter  to  the:      | 
Judge  Advocate  General  (Code  14), 
Department  of  ttie  Navy,  200  Stoval  Street, 
Alexandria,  VA  22332 
The  individual  shall  be  further  informed 
that  a  letter  requesting  such  review 
should  contain  the  enclosed  copy  of  the 
denial  letter  and  a  statement  of  the 
individual's  reasons  for  requesting  the 
review. 

(iii)  A  copy  of  the  letter  denying 
notification  shall  be  forwarded  directly 
to  the  Chief  of  Naval  Operations  (OP- 
09B30)  or  the  Commandant  of  the 
Marine  Corps  (Code  M),  as  appropriate. 
These  officials  shall  maintain  copies  of 
all  denial  letters  in  a  form  suitable  for 
rapid  retrieval,  periodic  statistical 
compilation,  and  management 
evaluation. 

(3)  Action  by  reviewing  authority. 
Upon  receipt  of  a  request  for  review  of  a 
determination  denying  an  individual's 
initial  request  for  notification,  the  Judge 
Advocate  General  shall  obtain  a  copy  of 
the  case  file  from  the  denial  authority, 
review  the  matter,  and  make  a  final 
administrative  determination.  That 
official  is  designated  to  perform  such 
acts  as  may  be  required  by  or  on  behalf 
of  the  Secretary  of  the  Navy  to 
accompli»h  a  thorough  review  and  to 
effectuate  the  determination  Within  30 
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working  days  of  receipt  of  the  request 
for  review,  whenever  practicable,  the 
Judge  Advocate  General  shall  inform  the 
requesting  individual,  in  writing,  of  the 
final  determination  and  the  action 
thereon.  If  the  final  determination  is  to 
grant  notification,  the  Judge  Advocate 
General  may  either  provide  the 
notification  or  direct  the  system 
manager  to  do  so.  If  the  final 
determination  is  to  deny  notification,  the 
individual  shall  be  informed  that  it  has 
been  determined  upon  review  that  there 
are  no  records  in  the  specified  systems 
of  records  that  are  available  to  him/her 
under  5  U.S.C.  552a. 

(cj  Access  procedures — (IJ  Fees. 
When  a  copy  of  a  record  is  furnished  to 
an  individual  in  response  to  a  request 
for  access,  he/she  will  normally  be 
charged  duplication  fees  only.  When 
duplication  costs  for  a  Privacy  Act 
request  total  less  than  $30,  fees  may  be 
waived  automatically.  Normally,  only 
one  copy  of  any  record  or  document  will 
be  provided. 

(i)  Use  the  following  fee  schedule: 

Office  copy  (per  page) $.10 

Microfiche  (per  fiche) 25 


(ii)  Checks  or  money  orders  to  defray 
fees/charges  should  be  made  payable  to 
the  Treasurer  of  the  United  States  and 
deposited  to  the  miscellaneous  receipts 
of  the  Treasury  account  maintained  at 
the  finance  office  servicing  the  activity. 

(iii)  Do  not  charge  fees  for 

(A)  Performing  record  searches. 

(B)  Reproducing  a  document  for  the 
convenience  of  the  Navy. 

(C)  Reproducing  a  record  in  order  to 
let  a  requester  review  it  if  it  is  the  only 
means  by  which  the  record  can  be 
shown  to  him/her  (e.g.,  when  a  copy 
must  be  made  in  order  to  delete 
informationj. 

(D)  Copying  a  record  when  it  is  the 
only  means  available  for  review. 

(2)  Action  upon  receipt  of  request. 
Subject  to  the  provisions  of  this  section, 
upon  receipt  of  an  individual's  initial 
request  for  access,  the  system  manager 
or  other  appropriate  custodial  official 
shall  acknowledge  the  request  as 
required  by  paragraph  (a)(6)(i)  of  this 
section,  and  take  one  of  the  following 
actions: 

(i)  If  consideration  canfiot  be  given  to 
the  request  because — 

(A)  The  individual's  identity  is  not 
satisfactorily  verified; 

(B)  The  record  system  is  not 
adequately  identified  or  the  individual 
has  not  furnished  the  information 
needed  to  locate  a  record  within  a 
system;  or 


(C)  The  request  is  erroneously 
addressed  to  an  official  not  having 
responsibility  for  granting  access  to  the 
record  or  system  of  record  in  question; 
inform  the  individual  of  the  correct 
means,  or  additional  information 
needed,  for  obtaining  consideration  of 
his/her  request  for  access. 

(ii)  If  it  is  determined  that  the 
individual  should  be  granted  access  to 
the  entire  record  requested,  the  official 
shall  inform  the  individual,  in  writing, 
that  access  is  granted,  and  shall  either: 

(A)  Inform  the  individual  that  he/she 
may  review  the  record  at  a  specified 
place  and  at  specified  times,  that  he/she 
may  be  accompanied  by  a  person  of  his/ 
her  own  choosing  to  review  the  record 
(in  which  event  he/she  may  be  asked  to 
furnish  written  authorization  for  the 
record  to  be  discussed  in  the 
accompanying  person's  presence),  and 
that  he/she  may  further  obtain  a  copy  of 
the  record  upon  agreement  to  pay  a 
duplication  fee;  or 

(B)  Furnish  a  copy  of  the  record,  if  the 
individual  requested  that  a  copy  be  sent 
and  agreed  in  advance  to  pay 
duplication  fees  unless  such  fees  are 
waived. 

(iii)  If  it  is  necessary  to  deny  the 
individual  access  to  all  or  part  of  the 
requested  record,  and, 

(A)  The  official  is  not  a  denial 
authority — forward  the  request  to  the 
cognizant  denial  authority,  with  a  copy 
of  the  requested  record,  and  comments 
and  recommendations  concerning 
disposition;  or 

(B)  The  official  is  a  denial  authority — 
take  the  action  prescribed  in  paragraph 
(c)(3)  (ii)  or  (iii)  of  this  section. 

(3)  Action  by  denial  authority,  (i)  If 
the  denial  authority  determines  that 
access  should  be  granted  to  the  entire 
record,  he/she  shall  promptly  make  it 
available  to  the  requesting  individual  in 
the  manner  prescribed  in  paragraph 
(c)(2)(ii)  of  this  section,  or  direct  the 
system  manager  to  do  so. 

(ii)  If  the  denial  authority  determines 
that  access  to  the  entire  record  should 
be  denied  under  the  criteria  specified  in 
paragraph  (a)(5)  (i),  (ii),  or  (iii)  of  this 
section,  he/she  shall  promptly  send  the 
requesting  individual  an  original  and 
one  copy  of  a  letter  informing  the 
individual  of  the  denial  of  access  and 
the  reasons  therefor,  including  citation 
of  any  applicable  exemptions  and  a 
brief  discussion  of  the  significant  and 
legitimate  governmental  purpose(s) 
served  by  the  denial  of  access.  The 
denial  letter  shall  also  inform  the 
individual  that  he/she  may  request 
further  administrative  review  of  the 
matter  within  60  calendar  days  from  the 
date  of  the  denial  letter,  by  letter 


(A)  if  the  record  is  from  a  civilian 
Official  Personnel  Folder  or  is  contained 
on  any  other  0PM  form,  to — 

Director.  Bureau  of  Manpower  Information 
Systems.  Office  of  Personnel  Management. 
1900  E.  Street,  NW.  Washington,  DC  20415; 
or 

(B)  If  the  record  pertains  to  the 
employment  of  a  present  or  former  Navy 
civilian  employee,  such  as.  Navy  civilian 
personnel  records  or  an  employee's 
grievance  or  appeal  file,  tc 


General  Counsel.  Department  of  the  Navy. 
Washington,  DC  20360;  or 

(C)  If  for  any  other  record,  to — 

Judge  Advocate  General  (Code  14). 
Department  of  the  Navy.  200  Stovall  Street, 
Alexandria,  VA  22332 

The  individual  shall  be  further  informed 
that  a  letter  requesting  such  review 
should  contain  the  enclosed  copy  of  the 
denial  letter  and  a  statement  of  the 
individual's  reasons  for  seeking  review 
of  the  initial  determination. 

(iii)  A  copy  of  the  denial  letter  shall  be 
forwarded  directly  to  the  Chief  of  Naval 
Operations  (OP-09B30)  or  the 
Commandant  of  the  Marine  Corps  (Code 
M),  as  provided  in  paragraph  (b)(2)(iii) 
of  this  section. 

(iv)  If  the  denial  authority  determines 
that  access  to  portions  of  the  record 
should  be  denied  under  the  criteria 
specified  in  paragraph  (a)(5)  (i),  (ii).  (iii) 
of  this  section,  he/she  shall  promptly 
make  an  expurgated  copy  of  the  record 
available  to  the  requesting  individual 
and  issue  a  denial  letter  as  to  the 
portions  of  the  record  that  are  required 
to  be  deleted. 

(4)  Action  by  reviewing  authority. 
Upon  receipt  of  a  request  for  review  of  a 
determination  denying  an  individual's 
initial  request  for  access,  the  Judge 
Advocate  General  or  the  General 
Counsel  shall  obtain  a  copy  of  the  case 
file  from  the  denial  authority,  review  the 
matter,  and  make  a  final  administrative 
determination.  He/she  is  designated  to 
perform  such  acts  as  may  be  required  by 
or  on  behalf  of  the  Secretary  of  the  Navy 
to  accomplish  a  thorough  review  and  to 
effectuate  the  determination. 

(i)  Within  30  working  days  of  receipt 
of  the  request  for  review,  if  practicable, 
the  Judge  Advocate  General  or  the 
General  Counsel  shall  inform  the 
requesting  individual,  in  writing,  of  the 
final  determination  and  the  action 
thereon. 

(ii)  If  such  a  determination  has  the 
effect  of  granting  a  request  for  access,  in 
whole  or  in  part,  the  Judge  Advocate 
General  or  the  General  Counsel  may 
either  provide  access  in  accordance 
with  paragraphs  (c)(2)(ii)  (A)  or  (B)  of 
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this  section,  or  direct  the  system 
manager  to  do  so. 

(iii)  If  the  final  determination  has  the 
effect  of  denying  a  request  for  access,  in 
whole  or  part,  the  individual  shall  be 
informed  of  the  reason(s)  and  statutory 
basis  for  the  denial — including 
regulatory  citations  for  any  exemption 
exercised  and  an  explanation  of  the 
significant  and  legitimate  governmental 
purpose  served  by  exercising  the 
exemption — and  his/her  rights  to  seek 
judicial  review. 

(iv)  If  the  determination  is  based,  in 
whole  or  part,  on  a  security 
classification,  the  individual  shall  be 
apprised  of  the  matters  set  forth  in 
§  701.9(d)(4)(ii)  of  this  part  relating  to 
declassification  review  and  appeal. 

(d)  Amendment  procedures — (1) 
Criteria  for  determinations  on  requests 
for  amendment,  (i)  As  further  explained 
in  §  701.108,  many  of  the  systems  of 
records  listed  in  Subpart  G  of  this  part, 
are  exempt,  in  part,  from  amendment 
requirements.  Such  exemptions,  where 
applicable,  may  be  exercised  only  by 
denial  authorities  (and  by  the 
designated  review  authorities  upon 
requests  for  review  of  initial  denialsl, 
and  then  only  in  cases  where  there  is 
specifically  determined  to  be  a 
significant  and  legitimate  governmental 
purpose  to  be  served  by  exercising  the 
exemption. 

(ii)  If  an  available  exemption  is  not 
exercised,  an  individual's  request  for 
amendment  of  a  record  pertaining  to 
himself/herself  shall  be  granted  if  it  is 
determined,  on  the  basis  of  the 
information  presented  by  the  requester 
and  all  other  reasonably  available 
related  records,  that  the  requested 
amendment  is  warranted  in  order  to 
make  the  record  sufficiently  accurate, 
relevant,  timely,  and  complete  as  to 
ensure  fairness  in  any  determination 
which  may  be  made  about  the 
individual  on  the  basis  of  the  record.  If 
the  requested  amendment  would  involve 
the  deletion  of  particular  information 
from  the  record,  the  information  shall  be 
deleted  unless  it  is  determined  that  in 
addition  to  being  accurate,  relevant  to 
the  individual,  timely,  and  complete — 
the  information  is  relevant  and 
necessary  to  accomplish  a  purpose  or 
function  required  to  be  performed  by  the 
Department  of  the  Navy  pursuant  to  a 
statute  or  Executive  order. 

(iii)  The  foregoing  is  not  intended  to 
permit  the  alteration  of  evidence 
presented  in  the  course  of  judicial  or 
quasi-judicial  proceedings.  Any  changes 
in  such  records  should  be  made  only 
through  the  procedures  established  for 
changing  such  records.  These  provisions 
are  also  not  designed  to  permit 
collateral  attack  upon  that  which  has 


already  been  the  subject  of  a  judicial  or 
quasi-judicial  action.  For  example,  an 
individual  would  not  be  permitted  to 
challenge  a  courts-martial  conviction 
under  32  CFR  Part  701.  Subparts  F  and 
G.  but  the  individual  would  be  able  to 
challenge  the  accuracy  with  which  a 
conviction  has  been  recorded  in  a 
record. 

(iv)  The  procedures  in  paragraph  (d) 
of  this  section  may  be  applied  to 
requests  for  amendment  of  records 
contained  in  a  system  of  records, 
provided  they  can  be  identified  and 
located. 

(2)  Action  upon  receipt  of  request. 
Subject  to  the  provisions  of  this  section, 
upon  receipt  of  an  individual's  initial 
request  to  amend  a  record,  the  system 
manager  (or  official  occupying  a 
comparable  position  with  respect  to  a 
record  not  contained  in  a  system  of 
records^  shall  acknowledge  the  request 
in  the  manner  prescribed  by  paragraph 
{a)(6)(i)  of  this  section,  and.  within  30 
days,  if  reasonably  possible,  take  one  of 
the  follofwing  actions: 

(i)  If  oonsideration  cannot  be  given  to 
the  request  because — 

(A)  Tie  individual's  identity  is  not 
satisfactorily  verified; 

(B)  The  individual  has  not  furnished 
the  information  needed  to  locate  the 
record; 

(C)  Tie  individual  has  not  provided 
adequate  information  as  to  how  or  why 
the  record  should  be  amended;  or 

(D)  The  request  is  erroneously 
addressed  to  an  official  having  no 
responsibility  for  the  record  or  systems 
of  records  in  question; 

inform  the  individual  of  the  correct 
means  or  additional  information  needed 
for  obtaining  consideration  of  his/her 
request  for  amendment  (a  request  may 
not  be  rejected,  nor  may  the  individual 
be  required  to  resubmit  his/her  request. 
unless  this  is  essential  for  processing  the 
request). 

(ii)  If  the  system  manager  determines 
that  the  individual's  request  to  amend  a 
record  is  warranted  under  the  criteria  in 
paragraph  (d)(1)  of  this  section,  he/she 
shall  promptly  amend  the  record  and 
advise  the  individual,  in  writing,  of  that 
action  and  its  effect.  (The  system 
manager  also  should  attempt  to  identify 
other  records  under  his/her 
responsibility  affected  by  the  requested 
amendment,  and  should  make  other 
necessary  amendments,  accordingly.) 
Amendments  to  records  should  be  made 
in  accordance  with  existing  directives 
and  established  procedures  for  changing 
records,  if  applicable  and  consistent 
with  32  CFR  Part  701,  Subpart  F.  The 
system  manager  shall  advise  previous 
recipients  of  the  record  from  whom  a 


disclosure  accounting  has  been  made 
that  the  record  has  been  amended,  and 
of  the  substance  of  the  correction. 

(iii)  If  the  system  manager  is  a  denial 
authority,  and  denial  of  the  request  for 
amendment,  in  whole  or  part,  is 
warranted,  take  the  appropriate  action 
prescribed  in  paragraph  (d)(3)  (ii)  or  (iii) 
of  this  section;  or 

(iv)  If  the  system  manager  is  not  a 
denial  authority,  bat  denial  of  the        ' 
request  for  amendment,  in  whole  or  part, 
appears  to  be  warranted,  forward  the 
request  to  the  cognizant  denial  authority 
with  a  copy  of  the  disputed  record,  and 
comments  and  recommendations 
concerning  disposition. 

(3)  Action  by  denial  authority,  (i)  If 
the  denial  authority  determines  that 
amendment  of  the  record  is  warranted 
under  the  criteria  in  paragraph  (d)(1)  of   I 
this  section,  he/she  shall  direct  the 
system  manager  to  take  the  action 
prescribed  in  paragraph  (d)(2)(ii)  of  this 
section. 

(ii)  If  the  denial  authority  determines 
that  amendment  of  the  record  is  not 
warranted  under  the  criteria  in 
paragraph  (d)(1)  of  this  section,  he/she 
shall  promptly  send  the  requesting 
individual  an  original  and  one  copy  of  a 
letter  informing  him/her  of  the  denial  of 
the  request  and  the  rea3on(3)  for  the 
denial,  including  a  citation  of  any 
exemption  erxercised  and  a  brief 
discussion  of  the  significant  and 
legitimate  governmental  purposefs) 
served  by  exercising  the  exemption.  The 
denial  letter  shall  inform  the  individual 
that  he/she  may  request  further 
administrative  review  of  the  matter,  as 
follows: 

(A)  If  theVecord  is  a  fitness  report  or 
performance  evaluation  (including 
proficiency  and  conduct  marks)  from  a 
military  personnel  File — by  letter,  within 
60  calendar  days  from  the  date  of  the 
denial  letter,  to: 

Assistant  Secretary  of  the  Navy  (Manpower 
and  Reserve  Affairs).  Department  of  the 
Navy.  Washington,  DC  20350;  or 

(B)  If  the  record  is  from  a  civilian 
Official  Personnel  Folder  or  is  contained 
in  any  other  Office  of  Personnel 
Management  form— by  letter,  within  60 
calendar  days  from  the  date  of  the 
denial  letter,  to: 

Director.  Bureau  of  Manpower  Information 
Systems.  Office  of  Personnel  Management, 
1900  E  Street.  NW..  Washington,  DC  20415; 

I 

(C)  If  tha  record  pertains  to  the 
employment  of  a  present  or  former  Navy 
civilian  employee,  such  as  Navy  civilian 
personnel  records  or  an  employee's 
grievance  or  appeal  file — by  letter. 


il 
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within  60  calendar  days  from  the  date  of 
the  denial  letter,  to: 

General  Counsel.  Department  of  the  ^4avy. 
Washington.  DC  20360 

(D)  For  any  other  record — by  letter, 
within  60  calendar  days  from  the  date  of 
the  denial  letter,  to: 

Judge  Advocate  Genera!  (Code  14). 
Department  of  the  Navy,  200  Stovall  Street. 
Alexandria,  VA  22332 

The  individual  shall  be  further  informed 
that  a  letter  requesting  such  review 
should  contain  the  enclosed  copy  of  the 
denial  letter  and  a  statement  of  the 
reasons  for  seeking  review  of  the  initial 
determination  denying  the  request  for 
amendment.  A  copy  of  the  denial  letter 
shall  be  forwarded  to  the  Chief  of  Naval 
Operations  or  the  Commandant  of  the 
Marine  Corps,  as  provided  in  paragraph 
(b)(2){ii)  of  this  section. 

(iii)  If  the  denial  authority  determines 
that  a  request  for  amendment  of  a 
record  should  be  granted  in  part  and 
denied  in  part,  he/she  shall  take  the 
action  prescribed  in  paragraph  (d){3)(ii) 
of  this  section  with  respect  to  the 
portion  of  the  request  which  is  denied. 

(4)  Action  by  reviewing  authority. 
Upon  receipt  of  a  request  for  review  for 
a  determination  denying  an  individual's 
initial  request  for  amendment  of  a 
record,  the  Assistant  Secretary  of  the 
Navy  (Manpower  and  Reserve  Affairs), 
the  General  Counsel,  or  the  judge 
Advocate  General,  as  appropriate,  shall 
obtain  a  copy  of  the  case  file  from  the 
denial  authority,  review  the  matter,  and 
make  a  final  administrative 
determination,  either  granting  or 
denying  amendment,  in  whole  or  in  part. 
Those  officials  are  designated  to 
perform  such  acts  as  may  be  required  by 
or  on  behalf  of  the  Secretary  of  the  Navy 
to  accomplish  a  thorough  review  and 
effectuate  the  determination. 

(i)  Within  30  working  days  of  receipt 
of  the  request  for  review,  the  designated 
reviewing  official  shall  inform  the 
requesting  individual,  in  writing,  of  the 
final  determination  and  the  action 
thereon,  except  that  the  Assistant 
Secretary  of  the  Navy  (Manpower  and 
Reserve  Affairs)  may  authorize  an 
extension  of  the  time  limit  where 
warranted  because  a  fair  and  equitable 
review  cannot  be  completed  within  the 
prescribed  period  of  time,  or  for  other 
good  cause.  If  an  extension  is  granted, 
the  requesting  individual  shall  be 
informed,  in  writing,  of  the  reason  for 
the  delay,  and  the  approximate  date  on 
which  the  review  will  be  completed  and 
the  final  determination  made. 

(ii)  If.  upon  completion  of  review,  the 
reviewing  official  determines  that  denial 
of  the  request  of  amendment  is 
warranted  under  the  criteria  in 


paragraph  (d)(1)  of  this  section,  the 
individual  shall  be  informed,  in  writing: 

(A)  Of  the  final  denial  of  the  request 
for  amendment  of  the  record,  and  the 
reason(s)  therefor; 

(B)  Of  the  right  to  file  with  the 
appropriate  system  manager  a  concise 
statement  of  the  individual's  reason(s) 
for  disagreeing  with  the  decision  of  the 
agency,  and  that  such  statement  of 
dispute  must  be  received  by  the  system 
manager  within  60  calendar  days 
following  the  date  of  the  reviewing 
authority's  final  determination: 

(C)  Of  other  procedures  for  filing  such 
statement  of  dispute,  and  that  a  properly 
filed  statement  of  dispute  will  be  made 
available  to  anyone  to  whom  the  record 
is  subsequently  disclosed,  together  with, 
if  deemed  appropriate,  a  brief  statement 
summarizing  the  reason(s)  why  the 
Department  of  the  Navy  refused  the 
request  to  amend  the  record; 

(D)  That  prior  recipients  of  the 
disputed  record,  to  the  extent  that  they 
can  be  ascertained  from  required 
disclosure  accountings,  will  be  provided 
a  copy  of  the  statement  of  dispute  and.  if 
deemed  appropriate,  a  brief  statement 
summarizing  the  reason(s)  why  the 
Department  of  the  Navy  refused  the 
request  to  amend  the  record;  and 

(E)  Of  his/her  right  to  seek  judicial 
review  of  the  reviewing  authority's 
refusal  to  amend  a  record. 

(iii)  If  the  reviewing  official 
determines  upon  review  that  the  request 
for  amendment  of  the  record  should  be 
granted,  he/she  shall  inform  the 
requesting  individual  of  the 
determination,  in  writing,  and  he/she 
shall  direct  the  system  manager  to 
amend  the  record  accordingly,  and  to 
inform  previous  recipients  of  the  record 
for  whom  disclosure  accountings  have 
been  made  that  the  record  has  been 
amended  and  the  substance  of  the 
correction. 

(5)  Statements  of  dispute.  When  an 
individual  properly  files  a  statement  of 
dispute  under  the  provisions  of 
paragraphs  (d)(4)(ii)  (B)  and  (C)  of  this 
section,  the  system  manager  shall 
clearly  annotate  the  record  so  that  the 
dispute  is  apparent  to  anyone  who  may 
subsequently  access,  use.  or  disclose  it. 
The  notation  itself  should  be  integral  to 
the  record.  For  automated  systems  of 
records,  the  notation  may  consist  of  a 
special  indicator  on  the  entire  record  or 
on  the  specific  part  of  the  record  in 
dispute.  The  system  manager  shall 
advise  previous  recipients  of  the  record 
for  whom  accounting  disclosure  has 
been  made  that  the  record  has  been 
disputed,  if  the  statement  of  dispute  is 
germane  to  the  information  disclosed, 
and  shall  provide  a  copy  of  the 
individual's  statement,  together  with,  if 


deemed  appropriate,  a  brief  statement 
summarizing  the  reason(8)  why  the 
Department  of  the  Navy  refused  the 
request  to  amend  the  record. 

(i)  The  individual's  statement  of 
dispute  need  not  be  filed  as  an  integral 
part  of  the  record  to  which  it  pertains 
provided  the  record  is  integrally 
annotated  as  required  above.  It  shall, 
however,  be  maintained  in  such  a 
manner  as  to  permit  ready  retrieval 
whenever  the  disputed  portion  of  the 
record  is  to  be  disclosed.  When 
information  which  is  the  subject  of  a 
statement  of  dispute  is  subsequently 
disclosed,  the  system  manager  shall 
note  that  the  information  is  disputed, 
and  provide  a  copy  of  the  individual's 
statement  of  dispute. 

(ii)  The  system  manager  may  include 
a  brief  summary  of  the  reasons  for  not 
making  an  amendment  when  disclosing 
disputed  information.  Summaries 
normally  will  be  limited  to  the  reasons 
stated  to  the  individual.  Although  these 
sunmiaries  may  be  trpated  as  part  of  the 
individual's  record,  they  will  not  be 
subject  to  the  amendment  procedures  of 
this  section. 

§701.105    Disctosure  to  ott>ers  and 
disclosure  accounting. 

(a)  Summary  of  requirements. 
Subsection  (b)  of  5  U.S.C.  552a  prohibits 
an  agency  from  disclosing  any  record 
contained  in  a  system  of  records  to  any 
person  or  agency,  except  pursuant  to  the 
written  request  or  consent  of  the 
individual  to  whom  the  record  pertains, 
unless  the  disclosure  is  authorized  under 
one  or  more  of  the  11  exceptions  noted 
in  paragraph  (b)  of  this  section. 
Subsection  i(l)  of  5  U.S.C.  552a  outlines 
criminal  penalties  (as  prescribed  in  32 
CFR  701.110)  for  personnel  who 
knowingly  and  willfully  make 
unauthorized  disclosures  of  information 
about  individuals  from  an  agency's 
records.  Subsection  (c)  of  5  U.S.C.  552a 
requires  accurate  accountings  to  be 
kept,  as  prescribed  in  paragraph  (c)  of 
this  section,  in  connection  with  most 
disclosures  of  a  record  pertaining  to  an 
individual  (including  disclosures  made 
pursuant  to  the  individual's  request  or 
consent).  This  is  to  permit  the  individual 
to  determine  what  agencies  or  persons 
have  been  provided  information  from 
the  record,  enable  the  agency  to  advise 
prior  recipients  of  the  record  of  any 
subsequent  amendments  or  statements 
of  dispute  concerning  the  record,  and 
provide  an  audit  trail  for  review  of  the 
agency's  compliance  with  5  U.S.C.  552a. 

(b)  Conditions  of  disclosure.  No 
record  contained  in  a  system  of  records 
shall  be  disclosed,  except  pursuant  to  a 
written  request  by,  or  with  the  prior 
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written  consent  of,  the  individual  to 
whom  the  record  pertains,  unless 
disclosure  of  the  record  falls  within  one 
of  the  exceptions.  Where  the  record 
subject  is  mentally  incompetent,  insane, 
or  deceased,  no  medical  record  shall  be 
disclosed  except  pursuant  to  a  written 
request  by,  or  with  the  prior  written 
request  of,  the  record  subject's  next  of 
kin  or  legal  representative,  unless 
disclosure  of  the  record  falls  within  one 
of  the  exceptions.  Disclosure  to  third 
parties  on  the  basis  of  the  written 
consent  or  request  of  the  individual  is 
permitted,  but  not  required,  by  32  CFR 
Fart  701,  Subparts  F  and  G. 

(1)  Intra-agency.  Disclosure  may  be 
made  to  personnel  of  the  Department  of 
the  Navy  or  other  components  of  the 
Department  of  Defense  (DOD)  (including 
private  contractor  personnel  who  are 
engaged  to  perform  services  needed  in 
connection  with  the  operation  of  a 
system  of  records  for  a  DOD 
component),  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties,  provided  this  use  is  compatible 
with  the  purpose  for  which  the  record  is 
maintained.  This  provision  is  based  on 
the  "need  to  know"  concept. 

(i)  This  may  include,  for  example, 
disclosure  to  personnel  managers, 
review  boards,  discipline  officers, 
courts-martial  personnel,  medical 
officers,  investigating  officers,  and 
representatives  of  the  Judge  Advocate 
General,  Auditor  General.  Naval 
Inspector  General,  or  the  Naval 
Investigative  Service,  who  require  the 
information  in  order  to  discharge  their 
official  duties.  Examples  of  personnel 
outside  the  Navy  who  may  be  included 
are:  Personnel  of  the  Joint  Chiefs  of 
Staff.  Armed  Forces  Entrance  and 
Examining  Stations,  Defense 
Investigative  Service,  or  the  other 
military  departments,  who  require  the 
information  in  order  to  discharge  an 
official  duty. 

(ii)  It  may  also  include  the  transfer  of 
records  between  Naval  components  and 
non-DOD  agencies  in  connection  with 
the  Personnel  Exchange  Program  (PEP) 
and  interagency  support  agreements. 
Disclosure  accountings  are  not  required 
for  intraagency  disclosure  and 
disclosures  made  in  connection  with 
interagency  support  agreements  or  the 
PEP.  Although  some  disclosures 
authorized  by  paragraph  (b)  of  this 
section  might  also  meet  the  criteria  for 
disclosure  under  other  exceptions 
specified  in  paragraphs  (b)  (2)  through 
(12)  of  this  section,  they  should  be 
treated  under  paragraph  (b)(1)  of  this 
section  for  disclosure  accounting 
purposes. 

(2)  Freedom  of  Information  Act. 
Disclosure  may  be  made  of  those 


records,  or  information  obtained  from 
records,  required  to  be  released  under 
the  provisions  of  5  U.S.C.  552  and  32 
CFR  Subparts  A  through  D.  Disclosure 
accountings  are  not  required  when 
information  is  disclosed  under  the 
Freedom  of  Information  Act.  That  act 
has  tbe  general  effect  of  requiring  the 
release  of  any  record  which  does  not  fall 
within  one  of  the  nine  exemptions 
specified  in  Subpart  A,  §  701.5(b)(4)(ii), 
including  an  exemption  for  records 
which,  if  disclosed,  would  result  in  a 
clearly  unwarranted  invasion  of  the 
personal  privacy  of  an  individual.  The 
phrase  "clearly  unwarranted  invasion  of 
personal  privacy"  states  a  policy  which 
balances  the  interest  of  individuals  in 
protecting  their  personal  affairs  from 
public  scrutiny  against  the  interest  of 
the  public  having  available  information 
relating  to  the  affairs  of  government. 
The  interests  of  the  recipient  or  of 
society  must  be  weighed  against  the 
degree  of  the  invasion  of  privacy. 
Numerous  factors  must  be  considered 
such  as:  The  nature  of  the  information  to 
be  disclosed  (i.e..  Do  individuals 
normally  have  an  expectation  of  privacy 
in  the  type  of  information  to  be 
disclosed?);  importance  of  the  public 
interest  served  by  the  disclosure  and 
probability  of  further  disclosure  which 
may  result  in  an  unwarranted  invasion 
of  privacy;  relationship  of  the  requester 
to  the  pubhc  interest  being  served; 
newsworthiness  of  the  individual  to 
whom  the  information  pertains  (e.g., 
high  ranking  officer,  public  figure); 
degree  of  sensitivity  of  the  information 
from  the  standpoint  of  the  individual  or 
the  individual's  family,  and  its  potential 
for  being  misused  to  the  harm, 
embarrassment,  or  inconvenience  of  the 
individual  or  the  individual's  family;  the 
passage  of  time  since  the  event  which  is 
the  topic  of  the  record  (e.g..  to  disclose 
that  an  individual  has  been  arrested  and 
is  being  held  for  trial  by  court-martial  is 
normally  permitted,  while  to  disclose  an 
arrest  which  did  not  result  in  conviction 
might  not  be  permitted  after  the  passage 
of  time);  and  the  degree  to  which  the 
infoimation  is  already  in  the  public 
domain  or  is  already  known  by  the 
particular  requester.  Examples  of 
infoitnation  pertaining  to  civilian 
personnel,  which  are  normally  released 
without  an  unwarranted  invasion  of 
privacy  are:  name,  present  and  past 
grades,  present  and  past  position  titles, 
present  and  past  salaries,  present  and 
past  duty  stations,  and  office  or  duty 
telephone  numbers.  Disclosure  of  other 
personal  information  pertaining  to 
civilian  employees  shall  be  made  in 
accordance  with  5  CFR  Part  297,  and  the 
Federal  Personnel  Manual. 
Determinations  as  to  disclosure  of 


personal  information  regarding  military  ' 
personnel  shall  be  made  using  the  same 
balancing  test  as  explained  above.  The 
following  are  examples  of  information 
concerning  military  personnel,  which 
can  normally  be  released  without  the 
consent  of  the  individual  upon  request, 
as  they  are  a  matter  of  public  record:     ( 
name,  rank,  date  of  rank,  gross  salary. : 
present  and  past  duty  assignments, 
future  assignments  which  are  officially 
established,  office  or  duty  telephone 
numbers,  source  of  commission, 
promotion  sequence  number,  awards 
and  decorations,  attendance  at 
professional  military  schools  (major 
area  of  study,  school,  year  of  education, 
and  degree),  and  duty  status  at  any 
given  time.  When  the  information  sought 
relates  to  a  list  of  members  who  are 
attached  to  a  unit  located  in  foreign 
territory,  routinely  deployable.  or 
engaged  in  sensitive  operations,  the 
policy  set  forth  in  paragraph  (b)(2)(vi)  of 
this  section  shall  be  applied.  In 
instances  where  the  duty  address  or 
phone  number  of  a  specifically  named 
member  who  is  attached  to  such  a  unit 
is  sought,  the  concerns  underlying  the 
policy  involved  when  releasing  such 
information  as  to  a  list  of  members 
should  be  weighed  along  with  the  other 
considerations  required  in  the  case  of  all 
other  members. 

(i)  Disclosure  of  home  addresses  and 
home  telephone  numbers  without 
permission  shall  normally  be  considered 
a  clearly  unwarranted  invasion  of  1 

personal  privacy.  Accordingly, 
disclosure  pursuant  to  5  U.S.C.  552  is 
normally  prohibited.  Requests  for  home, 
addresses  (includes  barracks  and  < 

Government-provided  quarters)  may  be 
referred  to  the  last  known  address  of  the 
individual  for  reply  at  the  person's 
discretion.  In  such  cases,  requesters  will 
be  notified  accordingly. 

(ii)  Disclosure  is  permitted  pursuant  to 
the  balancing  test  when  circumstances 
of  a  case  weigh  in  favor  of  disclosure. 
Disclosure  of  home  address  to 
individuals  for  the  purpose  of  initiating 
court  proceedings  for  the  collection  of 
alimony  or  child  support,  and  to  state 
and  local  tax  authorities  for  the  purpose 
of  enforcing  tax  laws,  are  examples  of 
circumstances  where  disclosure  could 
be  appropriate.  However,  care  must  be 
taken  prior  to  release  to  ensure  that  a 
written  record  is  prepared  to  document 
the  reasons  for  the  release 
determination. 

(iii)  Lists  or  compilations  of  names 
and  home  addresses,  or  single  home 
addresses  will  not  be  disclosed  without 
the  consent  of  the  individual  involved, 
to  the  public  including,  but  not  limited 
to,  individual  Members  of  Congress. 
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creditors,  and  commercial  and  financial 
institutions.  Requests  for  home 
addresses  may  be  referred  to  the  last 
known  address  of  the  individual  for 
reply  at  the  individual's  discretion  and 
the  requester  will  be  notified 
accordingly.  This  prohibition  may  be 
waived  when  circumstances  of  a  case 
indicate  compelling  and  overriding 
interests  of  the  individual  involved. 

(iv)  An  individual  shall  be  given  the 
opportunity  to  elect  not  to  have  his/her 
home  address  and  telephone  number 
listed  in  a  Navy  activity  telephone 
directory.  The  individual  shall  also  be 
excused  from  paying  additional  costs 
that  may  be  involved  in  maintaining  an 
unlisted  number  for  Government-owned 
telephone  service  if  the  individual 
complies  with  regulations  providing  for 
such  unlisted  numbers.  However,  the 
exclusion  of  a  home  address  and 
telephone  number  from  a  Navy  activity 
telephone  directory  does  not  apply  to 
the  mandatory  listing  of  such 
information  on  a  command's  recall 
roster. 

(v)  Information  regarding  nonjudicial 
punishment  normally  will  not  be 
released  in  response  to  Freedom  of 
Information  Act  requests.  However,  the 
usual  balancing  of  interests  must  be 
done.  It  is  possible  that  in  a  particular 
case,  information  regarding  nonjudicial 
punishment  should  be  disclosed 
pursuant  to  an  FOIA  request,  i.e.,  the 
facts  leading  to  a  nonjudicial 
punishment  are  particularly  newsworthy 
or  the  case  involves  a  senior  official 
abusing  the  public  trust  through  office- 
related  misconduct,  such  as 
embezzlement.  (Note:  Announcement  of 
nonjudicial  punishment  dispositions 
under  JAGMAN,  subsection  0107,  is  a 
proper  exercise  of  command  authority 
and  not  a  release  of  information  under 
32  CFR  Part  701,  Subparts  A  through  D 
or  32  CFR  Part  701,  Subparts  F  and  G.) 

(vi)  Unclassified  information  about 
service  members  may  be  withheld  when 
disclosure  "would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy"  under  5  U.S.C.  552  (exemption 
(bl(6j  applies).  Disclosure  of  lists  of 
names  and  duty  addresses  or  duty 
telephone  numbers  of  members  assigned 
to  units  that  are  stationed  in  foreign 
territories,  routinely  deployable,  or 
sensitive  can  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  of  such  information 
poses  a  security  threat  to  those  service 
members  because  it  reveals  information 
about  their  degree  of  involvement  in 
military  actions  in  support  of  national 
policy,  the  type  of  naval  unit  to  which 
they  are  attached,  and  their  presence  or 
absence  from  their  households.  Release 


of  such  information  aids  the  targeting  of 
service  members  and  their  families  by 
terrorists  or  other  persons  opposed  to 
implementation  of  national  policy.  Only 
an  extraordinary  public  interest  in 
disclosure  of  this  information  can 
outweigh  the  need  and  responsibility  of 
the  Navy  to  protect  the  tranquility  and 
safely  of  service  members  and  their 
families  who  repeatedly  have  been 
subjected  to  harassment,  threats  and 
physical  injury.  Units  covered  by  this 
policy  are: 

(A)  Those  located  outside  the  50 
states.  District  of  Columbia, 
Commonwealth  of  Puerto  Rico.  Guam. 
U.S.  Virgin  Islands  and  American 
Samoa. 

(B)  Routinely  deployable  units.  Those 
units  forming  the  core  of  the  operating 
forces,  i.e..  organized,  equipped  and 
specifically  tasked  to  participate 
directly  in  strategic  or  tactical 
operations.  As  such,  they  normally 
deploy  from  home  port  or  permanent 
station  on  a  periodic  or  rotating  basis  to 
meet  operational  requirements  or 
participate  in  scheduled  exercises.  For 
the  Marine  Corps,  this  includes  all  Fleet 
Marine  Forces.  For  the  Navy,  this 
includes  routinely  deployable  ships, 
aviation  squadrons  and  operational 
staffs.  It  does  not  include  ships 
undergoing  yard  work  or  whose  primary 
mission  is  support  or  training,  e.g..  yard 
craft  and  auxiliary  aircraft  landing 
tr&ining  ships. 

(C)  Units  engaged  in  sensitive 
operations.  Those  primarily  involved  in 
the  conduct  of  covert,  clandestine  or 
classified  missions,  including  units 
primarily  involved  in  collecting, 
handling,  disposing  or  storing  of 
classified  information  and  materials. 
This  also  includes  units  engaged  in 
training  or  advising  foreign  personnel. 
Examples  of  units  covered  by  this 
exception  are  SEAL  Teams.  Security 
Group  Commands,  Weapons  Stations, 
and  Communication  Stations. 
Exception  to  this  policy  must  be 
coordinated  with  the  Chief  of  Naval 
Operations  (OP-09B30)  or  the 
Commandant  of  the  Marine  Corps  (MPI- 
60)  prior  to  responding  to  requesters, 
including  all  requests  for  this  type  of 
information  from  Members  of  Congress. 
See  paragraph  (b)(2)  of  this  section 
regarding  requests  for  duly  telephone 
numbers  or  addresses  of  named  service 
members  with  overseas,  routinely 
deployable,  or  sensitive  units. 

(vii)  Disclosure  of  addresses  of  Navy 
civilian  employees  is  governed  by  Office 
of  Persoimel  Management  regulations. 

(3)  Routine  use.  Disclosure  may  be 
made  for  a  "routine  use"  (as  defined  in 
§  701.103(k))  that  is  compatible  with  the 


purpose  for  which  the  record  is  collected 
and  listed  as  a  routine  use  in  the 
applicable  record  system  notice 
published  in  the  Federal  Register. 
Routine  use  encompases  the  specific 
ways  or  processes  in  which  the 
information  is  used,  including  the 
persons  or  organizations  to  whom  the 
record  may  be  disclosed,  even  if  such 
use  occurs  infrequently.  In  addition  to 
the  routine  uses  established  by  the 
Department  of  the  Navy  for  each  system 
of  records,  common  blanket  routine 
uses,  applicable  to  all  record  systems 
maintained  within  the  Department  of  the 
Navy,  have  been  established.  See 
§  701.116.  In  the  interest  of  simplicity 
and  economy,  these  blanket  routine  uses 
are  published  only  once  at  the  beginning 
of  the  Department  of  the  Navy's  Federal 
Register  compilation  of  record  systems 
notices  rather  than  in  each  system 
notice.  Disclosure  accountings  are 
required  for  all  disclosures  made 
pursuant  to  a  routine  use.  Disclosures 
from  a  record  maintained  by  the  Navy  to 
officers  and  employees  of  Department  of 
Defense  who  have  a  need  for 
information,  and  disclosure  from  such 
records  made  pursuant  to  a  Freedom  of 
Information  Act  request,  are  not 
"routine  use"  disclosures,  and  no 
disclosure  accountings  need  be  made  for 
them. 

(4)  Bureau  of  the  Census.  Disclosure 
may  be  made  to  the  Bureau  of  the 
Census  for  purpose  of  planning  or 
carrying  out  a  census  of  survey  or 
related  activity  authorized  by  law. 
Disclosure  accountings  are  required  for 
disclosures  made  to  the  Bureau  of  the 
Census. 

(5)  Statistical  research  or  reporting. 
Disclosure  may  be  made  to  a  recipient 
who  has  provided  adequate  written 
assurance  that  the  record  will  be  used 
solely  as  a  statistical  research  or 
reporting  record,  provided  the  record  is 
transferred  in  a  form  that  is  not 
individually  identifiable  (i.e..  the 
identity  of  the  individual  cannot  be 
deduced  by  tabulation  or  other 
methodology).  The  written  request  must 
state  the  purpose  of  the  request,  and  will 
be  made  a  part  of  the  activity's 
accounting  for  the  disclosure.  When 
activities  publish  gross  statistics 
concerning  a  population  in  a  system  of 
records  (e.g.,  statistics  on  employer 
turnover  rates,  mihtary  reenlistment 
rates,  and  sick  leave  usage  rates),  these 
are  not  considered  disclosures  of 
records  and  accountings  are  not 
required. 

(6)  National  Archives.  Disclosure  may 
be  made  to  the  National  Archives  when 
the  record  has  sufficient  historical  or 
other  value  to  warrant  continued 
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preservation  by  the  U.S.  Government,  or 
for  evaluation  by  the  Administrator  of 
General  Services  or  his/her  designee  to 
determine  whether  the  record  has  such 
value.  (Records  transferred  to  a  federal 
records  center  for  storage  or  safekeeping 
do  not  fall  under  this  provision.  Such 
transfers  are  not  considered  disclosures 
under  this  Act.  since  the  records  remain 
under  the  control  of  the  transferring 
element.  Therefore,  disclosure 
accounting  is  not  required  for  transfers 
of  records  to  federal  records  centers.) 
Disclosure  accountings  are  required  for 
disclosures  made  to  the  National 
Archives. 

(7)  Civil  or  criminal  law  enforcement 
activity.  Disclosure  may  be  made  to 
another  agency  or  instrumentality  of  any 
government  jurisdiction  within  or  under 
the  control  of  the  United  States,  for  a 
civil  or  criminal  law  enforcement 
activity,  if  the  activity  is  authorized  by 
law.  and  if  the  head  of  the  agency  or 
instrumentality  has  made  a  written 
request  to  the  activity  which  mantains 
the  record,  specifying  the  particular 
record  desired  and  the  law  enforcement 
purpose  for  which  the  record  is  sought. 
The  head  of  the  agency  or 
instrumentality  may  have  delegated 
authority  to  request  records  to  other 
officials.  Requests  by  these  designated 
officials  shall  be  honored  if  they  provide 
satisfactory  evidence  of  their 
authorization  to  request  records.  Blanket 
requests  for  all  records  pertaining  to  an 
individual  shall  not  be  honored.  A 
record  may  also  be  disclosed  to  a  law 
enforcement  activity,  provided  that  such 
disclosure  has  been  established  as  a 
"routine  use"  in  the  published  record 
system  notice.  Disclosure  to  foreign  law 
enforcement  agencies  is  not  governed  by 
the  provisions  of  5  U.S.C.  552a  and  this 
section,  but  may  be  made  only  pursuant 
to  established  "blanket  routine  uses" 
contained  in  §  701.116.  pursuant  to  an 
established  "routine  use"  published  in 
the  individual  record  system  notice,  or 
pursuant  to  other  governing  authority. 
Disclosure  accountings  are  required  for 
disclosures  to  civil  or  criminal  law 
enforcement  agencies,  and  also  for 
disclosures  pursuant  to  a  routine  use, 
but  need  not  be  disclosed  to  the 
individual  if  the  law  enforcement 
agency  has  requested  in  writing  that  it 
not  be. 

(8)  Emergency  conditions.  Disclosure 
may  be  made  under  emergency 
conditions  involving  compelling 
circumstances  affecting  the  health  and 
safety  of  a  person,  provided  that 
notification  of  the  disclosure  is 
transmitted  to  the  last  known  address  of 
the  individual  to  whom  the  record 
pertains.  For  example,  an  activity  may 


disclosa  records  when  the  time  required 
to  obtain  the  consent  of  the  individual  to 
whom  the  record  pertains  might  result  in 
a  delay  which  could  impair  the  health  or 
safety  of  a  person.  The  individual  about 
whom  the  records  are  disclosed  need 
not  necessarily  be  the  individual  whose 
health  or  safety  is  in  peril  (e.g..  release 
of  dental  charts  on  several  individuals 
in  order  to  identify  a  person  injured  in 
an  accident).  In  instances  where 
information  under  alleged  emergency 
conditions  is  requested  by  telephone,  an 
attempt  will  be  made  to  verify  the 
inquiret's  and  medical  facility's 
identities  and  the  caller's  telephone 
number.  The  requested  information,  if 
then  considered  appropriate  and  of  an 
emergency  nature,  may  be  provided  by 
return  call.  Disclosure  accountings  are 
required  for  disclosures  made  under 
emergency  conditions. 

(9)  Congress  and  Members  of 
Congress.  Disclosure  may  be  made  to 
either  House  of  Congress,  or.  to  the 
extent  of  matters  within  its  jurisdiction, 
to  any  committee  or  subcommittee 
thereof,  or  to  any  joint  committee  of 
Congress  or  subcommittee  thereof. 
Disclosure  may  not  be  made,  however, 
to  a  Member  of  Congress  requesting  in 
his/her  individual  capacity  or  on  behalf 
of  a  constituent,  except  in  accordance 
with  the  following  rules: 

(i)  Upon  receipt  of  an  oral  or  written 
request  from  a  Member  of  Congress  on 
his/her  staff,  inquiry  should  be  made  as 
to  the  identity  of  the  originator  of  the 
request.  If  the  request  was  prompted  by 
a  request  for  assistance  by  the 
individual  to  whom  the  record  pertains, 
the  requested  information  may  be 
disclosed  to  the  requesting 
Congressional  office. 

(ii)  If  the  request  was  originated  by  a 
person  other  than  the  invididual  to 
whom  the  record  pertains,  the 
Congressional  office  must  be  informed 
that  the  requested  information  cannot  be 
disclosed  without  the  written  consent  of 
the  individual  to  whom  the  record 
pertains.  If  the  Congressional  office 
subsequently  states  that  it  has  received 
a  request  for  assistance  from  the 
individual  or  has  obtained  the 
individual's  written  consent  for 
disclosure  to  that  office,  the  requested 
information  may  be  disclosed. 

(iii)  If  the  Congressional  office 
requests  the  Department  of  the  Navy  to 
obtain  the  consent  of  the  individual  to 
whom  the  record  pertains,  that  office 
should  be  informed  that  it  is  the  policy 
of  the  Department  not  to  interfere  in  the 
relationship  of  a  Member  of  Congress 
and  his/her  constituent,  and  that  the 
Depaijlment  therefore  does  not  contact 


an  individual  who  is  the  subject  of  a 
congressional  inquiry. 

(iv)  If  the  Congressional  office  insists     , 
on  Department  of  the  Navy  cooperation, 
an  effort  should  be  made  to  contact,   ,       ' 
through  his/her  command,  the 
individual  to  whom  the  records  pertain 
and  ascertain  whether  the  individual 
consents  to  the  disclosure.  If  neither  the 
Congressional  office  nor  the  Department 
of  the  Navy  obtains  the  individual's 
written  consent,  only  information 
required  to  be  released  under  5  U.S.C. 
552  and  32  CFR  Part  701.  Subparts  A 
through  D  should  be  disclosed. 
Disclosure  accountings  are  required  for 
disclosures  made  to  Congress  or 
Members  of  Congress,  except 
nonconsensual  disclosures  pursuant  to  5 
U.S.C.  552  ^ovided  for  in  paragraph 
(b)(9)(iv)  of  this  section. 

(10)  Comptroller  General.  Disclosure   I 
may  be  made  to  the  Comptroller 
General  of  tfie  United  States,  or  to  any 
of  his/her  authorized  representatives,  in 
the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office. 
See  §  701.101(a)(2)  and  the 
SECNA'VINST  5740.26  series.  Disclosure 
accountings  are  required  for  disclosures 
to  the  Comptroller  General  or  General    j 
Accounting  Office.  j 

(11)  Court  of  competent  jurisdiction. 
Disclosure  may  be  made  in  response  to 
an  order  from  a  court  of  competent 
jurisdiction  (signed  by  a  state  or  Federal 
court  judge),  subject  to  the  following 
provisions: 

(i)  When  a  record  is  disclosed  under 
compulsory  legal  process,  and  the 
issuance  of  that  order  is  made  public  by 
the  court  which  issued  it,  activities  shall 
make  reasonable  efforts  to  notify  the 
individual  to  whom  the  record  pertains 
of  the  disclosure  and  the  nature  of  the 
information  provided.  This  requirement 
may  be  satisfied  by  notifying  the 
individual  by  mail  at  the  last  known 
address  contained  in  the  activity 
records.  Disclosure  accountings  are 
required  for  disclosures  made  pursuant 
to  court  orders. 

(ii)  Upon  being  served  with  an  order 
which  is  not  a  matter  of  public  record, 
an  activity  shall  seek  to  be  advised  as  to 
when  it  will  become  public.  An  i 

accounting  for  the  disclosure  shall  be      I 
made  at  the  time  the  activity  complies 
with  the  order,  but  neither  the  identity  of 
the  party  to  whom  the  disclosure  was 
made  nor  the  purpose  of  the  disclosure 
shall  be  made  available  to  the 
concerned  individual  unless  the  court 
order  has  become  a  matter  of  public 
record. 

(12)  Consumer  reporting  agencies. 
Certain  personal  information  may  be 
disclosed  to  consumer  reporting 


I     ' 
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agencies  as  defined  by  the  Federal 
Claims  Collection  Act  of  1966.  Under  the 
Federal  Claims  Collection  Act  of  1966, 
the  following  information  may  be 
disclosed  to  a  consumer  reporting 
agency: 

(i)  Name,  address,  taxpayer 
identification  number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual. 

(ii)  The  amount,  status  and  history  of 
the  claim. 

(iii)  The  agency  or  program  under 
which  the  claim  arose. 
The  Federal  Claims  Collection  Act  of 
1966  specifically  requires  that  the 
system  notice  for  the  systems  of  records 
from  which  the  information  will  be 
disclosed  indicates  that  the  information 
may  be  disclosed  to  a  consumer 
reporting  agency. 

(c)  Disclosure  accountings — (1) 
Responsibilities.  With  respect  to  a 
disclosure  of  a  record  which  it  maintains 
in  a  system  of  records,  each  activity  is 
responsible  for  keeping  an  accurate 
accounting  of  the  date,  nature,  and 
purpose  of  the  disclosure,  and  the  name 
and  address  of  the  person  or  agency  to 
whom  the  disclosure  is  made.  When 
disclosure  is  made  by  an  activity  other 
than  the  activity  that  is  responsible  for 
maintaining  the  record,  the  activity 
making  the  disclosure  is  responsible  for 
giving  written  notification  of  the  above 
information  to  the  activity  responsible 
for  maintaining  the  record,  to  enable  the 
latter  activity  to  keep  the  required 
disclosure  accounting. 

(2)  Disclosure  for  which  accountings 
are  required.  A  disclosure  accounting  is 
required  for  all  disclosures  of  records 
maintained  in  a  system  of  records, 
except:  Intra-agency  disclosures 
pursuant  to  paragraph  (b)(1)  of  this 
section:  Freedom  of  Information  Act 
disclosures  pursuant  to  paragraph  (b)  (2) 
of  this  section  or  paragraph  (b)(9)(iv)  of 
this  section:  or  disclosure  pursuant  to 
paragraph  (b)(12)  of  this  section;  or 
disclosures  for  statistical  research  or 
reporting  purposes  pursuant  to 
paragraph  (b)(5)  of  this  section.  A 
disclosure  accounting  is  required  for  a 
disclosure  made  to  another  person  or 
agency  pursuant  to  the  request  or 
consent  of  the  individual  to  whom  the 
record  pertains.  There  is  no  requirement 
for  keeping  an  accounting  for 
disclosures  of  disclosure  accountings. 

(3)  Accounting  method.  Since  the 
characteristics  of  various  records 
maintained  within  the  Department  of  the 
Navy  vary  widely,  no  uniform  method 
for  keeping  disclosure  accountings  is 
prescribed.  For  most  paper  records,  it 
may  be  suitable  to  maintain  the 
accounting  on  a  record-by-record  basis. 


physically  affixed  to  the  records.  The 
primary  criteria  are  that  the  selected 
method  be  one  which  will: 

(i)  Enable  an  individual  to  ascertain 
what  persons  or  agencies  have  received 
disclosures  pertaining  to  him/her; 

(ii)  Provide  a  basis  for  informing 
recipients  of  subsequent  amendments  or 
statements  of  dispute  concerning  the 
record;  and 

(iii)  Provide  a  means  to  prove,  if 
necessary,  that  the  activity  has  complied 
with  the  requirements  of  5  U.S.C.  552a 
and  this  subpart. 

(4)  Retention  of  accounting  record.  A 
disclosure  accounting,  if  one  is  required, 
shall  be  maintained  for  the  life  of  the 
record  to  which  the  disclosure  pertains, 
or  for  at  least  five  years  after  the  date  of 
the  disclosure  for  which  the  accounting 
is  made,  whichever  is  longer.  Nothing  in 
5  U.S.C.  552a  or  32  CFR  Part  701. 
Subparts  F  and  G  requires  retaining  the 
disclosed  record  itself  longer  than  for 
the  period  of  time  provided  for  it  in  the 
SECNAVINST  5212.5  series,  but  the 
disclosure  accounting  must  be  retained 
for  at  least  five  years. 

(5)  Accounting  to  the  individual. 
Unless  an  applicable  exemption  has 
been  exercised,  systems  managers  or 
other  appropriate  custodial  officials 
shall  provide  all  information  in  the 
disclosure  accounting  to  an  individual 
requesting  such  information  concerning 
his/her  records,  except  entries 
pertaining  to  disclosures  made  pursuant 
to  paragraph  (b)(ll)(ii)  of  this  section 
and  disclosures  made  at  the  written 
request  of  the  head  of  another  agency  or 
government  instrumentality  for  law 
enforcement  purposes  under  paragraph 
(b)(7)  of  this  section.  Activities  should 
maintain  the  accounting  of  the  latter  two 
types  of  disclosures  in  such  a  manner 
that  the  notations  are  readily 
segregable,  to  preclude  improper  release 
to  the  individual.  The  process  of  making 
the  accounting  available  may  also 
require  transformation  of  the  data  in 
order  to  make  it  comprehensible  to  the 
individual.  Requests  for  disclosure 
accountings  otherwise  available  to  the 
individual  may  not  be  denied  unless  a 
denial  authority  for  the  designated 
review  authority  has  exercised  an 
applicable  exemption  and  denied  the 
request,  and  then  only  when  it  has  been 
determined  that  denial  of  the  request 
would  serve  a  significant  and  legitimate 
Government  purpose  (e.g..  avoid 
interfering  with  an  ongoing  law 
enforcement  investigation).  Appropriate 
procedures  prescribed  in  §  701.104(b). 
for  exercising  an  exemption,  denying  a 
request  and  reviewing  a  denial  apply 
also  to  disclosure  accounting  to  the 
individual. 


(d)  Accuracy  requirements.  Prior  to 
disclosing  any  record  about  an 
individual  to  any  person  other  than  to 
personnel  of  the  agency,  with  a  need  to 
know,  and  other  than  pursuant  to  5 
U.S.C.  552  and  32  CFR  Part  701.  Subparts 
A  through  D,  reasonable  efforts  are 
required  to  ensure  that  such  records  are 
accurate,  complete,  timely  and  relevant 
for  Department  of  the  Navy  purposes.  It 
may  be  appropriate  to  advise  the 
recipient  that  the  information  was 
accurate  as  of  a  specific  date,  or 
otherwise  give  guidance  concerning  its 
quality. 

(e)  Mailing  lists.  No  activity  nor  any 
member  or  employee  of  the  Department 
of  the  Navy  shall  sell  or  rent  individuals' 
names  and  addresses  unless  such  action 
is  authorized  by  law.  This  provision 
should  not  be  construed  to  require  the 
withholding  of  names  and  addresses 
otherwise  permitted  to  be  made  public. 

§  701.106    Collection  of  personal 
information  from  Individuals. 

(a)  Collection  directly  from  the 
individual.  Personal  information  shall 
be  collected,  lo  the  greatest  extent 
practicable,  directly  from  the  individual 
when  the  information  may  adversely 
affect  an  individual's  rights,  benefits, 
and  privileges  under  Federal  programs. 
The  collection  of  information  from  third 
parties  shall  be  minimized.  Exceptions 
to  this  policy  may  be  made  when 
warranted.  The  following  are  examples, 
not  necessarily  exhaustive,  of  situations 
which  may  warrant  exceptions: 

(1)  There  is  need  to  ensure  the 
accuracy  of  information  supplied  by  an 
individual  by  verifying  it  through  a  third 
party,  e.g.,  verifying  information  for  a 
security  clearance; 

(2)  The  nature  of  the  information  is 
such  that  it  can  be  obtained  only  from  a 
third  party,  such  as  supervisor's 
assessment  of  an  employee's 
performance  in  a  previous  job  or 
assignment;  or 

(3)  Obtaining  the  information  from  the 
individual  would  present  exceptional 
practical  difficulties  or  would  result  in 
unreasonable  cost. 

(b)  Informing  individuals  from  whom 
personal  information  is  requested.  (1 ) 
Individuals  who  are  asked  to  supply 
personal  information  about  themselves 
for  a  system  of  records  must  be  advised 
of: 

(i)  The  authority  (statute  or  Executive 
order]  which  authorizes  the  solicitation: 

(ii)  All  major  purposes  for  which  the 
Department  of  the  Navy  uses  the 
information  (e.g..  pay  entitlement, 
retirement  eligibility,  or  security 
clearance); 
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(ii)  A  brief  summary  of  those  routine 
uses  to  be  made  of  the  information  as 
pubhshed  in  the  Federal  Register  and 
distributed  by  current  OPNAVNOTE 
5211.  and 

(iv)  Whether  disclosure  is  mandatory 
or  voluntary,  and  the  possible 
consequences  for  failing  to  respond. 

(2)  This  statement,  which  is  referred 
to  as  a  "Privacy  Act  statement."  must  be 
given  regardless  of  the  medium  used  in 
requesting  the  information,  e.g.,  a  blank 
sheet,  preprinted  form  with  a  control 
number,  format,  questionnaire,  survey 
sheet,  or  interview.  It  may  be  provided 
on  the  form  used  to  collect  the 
information,  or  on  a  separate  form  or 
sheet,  a  copy  of  which  may  be  retained 
by  the  individual.  There  is  no 
requirement  that  the  individual  sign  the 
statement. 

(3)  When  the  Privacy  Act  statement  is 
to  be  attached  or  provided  with  the 
form,  the  statement  will  be  assigned  the 
same  identifying  number  as  the  form 
used  in  collecting  the  information,  and 
the  suffix,  "Privacy  Act  Statement."  For 
example,  a  DD  Form  396  would  be 
identified  as  "DD  Form  398 — Privacy 
Act  Statement . . ."  For  unnumbered 
formats,  such  as  questionnaires  and 
survey  report  forms,  the  Privacy  Act 
statement  will  bear  the  report  control 
symbol,  if  one  applies,  or  the  OMB 
number,  i.e.,  "OMB  Approval  No.  21- 
R0268,  Privacy  Act  Statement."  The 
statement  will  be  positioned  in  such  a 
manner  that  individuals  from  whom  the 
information  is  being  collected  will  be 
informed  about  the  act  before  they  begin 
to  furnish  any  of  the  information 
requested. 

(4)  For  the  purpose  of  determining 
whether  a  Privacy  Act  statement  is 
required,  "personal  information"  should 
be  considered  to  be  information  about 
an  individual  that  is  intimate  or  private 
to  the  individual,  as  distinguished  from 
information  related  solely  to  the 
individual's  official  functions.  See 

§  701.105(b)(2).  It  ordinarily  does  not 
include  such  information  as  the  time, 
place,  and  manner  of,  or  reasons  or 
authority  for,  an  individual's  execution 
or  omission  of  acts  directly  related  to 
the  duties  of  his/her  Federal 
employment  or  military  assignment. 

(5)  The  head  of  the  proponent  activity 
(i.e.,  the  initiating  or  sponsoring  activity) 
is  responsible  for  determining  whether  a 
Privacy  Act  statement  is  required,  and 
for  ensuring  that  it  is  prepared  and 
available  as  an  attachment  or  as  a  part 
of  the  form,  etc. 

(c)  Social  Security  Numbers — (1) 
Requesting  an  individual's  social 
security  number  (SSNJ.  Department  of 
the  Navy  activities  may  not  deny  an 
individual  any  right,  benefit,  or  privilege 


provided  by  law  because  the  individual 
refuses  to  disclose  his/her  SSN,  unless 
such  disclosure  is  required  by  Federal 
statute  or,  in  the  case  of  systems  of 
records  in  existence  and  operating 
before  January  1, 1975.  where  such 
disclosure  was  required  under  statute  or 
regulation  adopted  prior  to  fanuary  1, 
1975  to  verify  tne  identity  of  an 
individual.  E.O.  9397  authorizes  this 
Department  to  use  the  SSN  as  a  system 
of  numerical  identification  of 
individuals. 

(2)  Informing  an  individual  when 
requesting  his/her  SSN.  When  an 
individual  is  requested  to  disclose  his/ 
her  social  security  number,  he/she  must 
be  given  a  statement  containing 
information  required  in  paragraph  (b)  of 
this  section. 

(3)  An  activity  may  request  an 
individuals's  SSN  even  though  it  is  not 
required  by  Federal  statute,  or  is  not  for 
a  system  of  records  in  existence  and 
operating  prior  to  January  1, 1975. 
However,  the  separate  Privacy  Act 
statement  for  the  SSN,  along,  or  a 
merged  Privacy  Act  statement,  covering 
both  the  SSN  and  other  items  of 
personal  information,  must  make  clear 
that  disclosure  of  the  number  is 
voluntary.  If  the  individual  refuses  to 
disclose  his/her  SSN,  the  activity  must 
be  prepared  to  identify  the  individual  by 
alternate  means. 

(4)  Once  a  military  member  or  civilian 
employee  of  the  Department  of  the  Navy 
has  disclosed  his/her  SSN  for  purposes 
of  establishing  personnel,  financial,  or 
medical  records  upon  entry  into  naval 
service  or  employment,  the  SSN 
becomes  his/her  service  or  employment 
identification  number.  After  an 
individual  has  provided  his/her  SSN  for 
the  purpose  of  establishing  a  record,  the 
notification  is  not  required  if  the 
individual  is  only  requested  to  furnish  or 
verify  the  SSN  for  identification 
purposes  in  connection  with  the  normal 
use  of  his/her  records.  However,  if  the 
SSN  is  to  be  written  down  and  retained 
for  any  purpose  by  the  requesting 
official,  the  individual  must  be  provided 
the  notification  required  in  paragraph 
(b)(1)  of  this  section. 

§  70 1 .  107    Safeguarding  personal 
information. 

(a)  Legislative  requirement  The 
Privacy  Act  requires  establishment  of 
appropriate  administrative,  technical, 
and  pfiysical  safeguards  to  ensure  the 
security  and  confidentiality  of  records, 
and  to  protect  against  any  anticipated 
threats  or  hazards  to  their  security  or 
integrity  which  could  result  in 
substantial  harm,  embarrassment, 
inconvenience,  or  unfairness  to  any 


individual  on  whom  information  is 
required. 

(b)  Responsibilities.  At  each  location, 
and  for  each  system  of  records,  an 
official  shall  be  designated  as  having 
responsibility  for  safeguarding  the 
information  therein.  Specific  safeguards 
for  individual  systems  must  be  tailored 
to  the  existing  circumstances,  with 
consideration  given  to  sensitivity  of  the 
data,  need  for  continuity  of  operations, 
need  for  accuracy  and  reliability  in 
operations,  general  security  of  the  area, 
cost  of  saf^uards,  etc. 

(c)  Minimum  safeguards.  Ordinarily, 
personal  information  should  be  afforded 
at  least  the  protection  required  for 
information  designated  as  "For  Official 
Use  Only".  For  privacy,  the  guideline  is 
to  provide  reasonable  safeguards  to 
prevent  inadvertent  or  unauthorized 
disclosures  of  record  content,  during 
processing,  storage,  transmission,  and 
disposal. 

(d)  Automatic  data  processing.  The 
Chief  of  Naval  Operations  (Code  Op- 
945)  is  responsible  for  determining  and 
formulating  policies  and  procedures,  as 
necessary,  to  ensure  that  ADP  systems 
containing  personal  information  contain 
adequate  safeguards  to  protect  personal 
privacy,  and  are  in  accordance  with  the 
OPNAVINST  5239.1  series. 

(e)  Disposals— [1]  General.  Reasonable 
care  must  be  taken  to  ensure  that 
personal  information  is  not  subject  to 
unauthorized  disclosure  during  records 
disposal.  Records  which  contain 
personal  information  pertaining  to 
individuals  should  be  disposed  of  in 
such  a  manner  as  to  preclude 
recognition  or  reconstruction  of 
information  contained  therein,  such  as 
by  pulping,  tearing,  shredding, 
macerating  or  burning.  Records  recorded 
on  magnetic  tapes  or  other  magnetic 
media  may  be  disposed  of  by 
degaussing  or  erasing.  If  contractors  are 
hired  to  haul  trash  containing  personal 
information,  contract  provisions  as 
specified  is  §  701.109(a)  should  be 
incorporated  into  the  contract.  If  paper 
trash  containing  personal  information  is 
sold  for  recycling,  legal  assistance 
should  be  obtained  to  insert  in  the  sale 
contract  clauses  that  will  make  the 
buyer  a  Government  contractor  subject 
to  the  provisions  of  5  U.S.C.  552a. 

(2)  Massive  computer  cards  and 
printouts,  (i)  The  transfer  of  large 
quantities  of  computer  cards  and 
printouts  in  bulk  to  a  disposal  activity, 
such  as  the  Defense  Property  Disposal 
Office,  is  not  a  release  of  personal 
information  under  32  CFR  Part  701, 
Subparts  P  and  G.  The  volume  of  such 
data  when  turned  over  in  bulk  transfers 
make  it  difficult,  if  not  impossible,  to 
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identify  a  specific  individual  record. 
Therefore,  there  are  no  special 
procedures  required  when  disposing  of 
large  numbers  of  punch  cards,  computer 
printouts  or  other  large  detailed  listings 
and  normal  document  disposal 
procedures  may  be  followed. 

(ii)  If  the  systems  manager  believes 
that  the  data  to  be  transferred  in  bulk 
for  disposal  is  in  a  form  where  it  is 
individually  recognizable  or  is  not  of  a 
sufficient  quantity  to  preclude 
compromise,  the  records  should  be 
disposed  of  in  accordance  with  this 
section. 

§  701.108    Exemptions. 

(a)  Summary.  Subsections  (j)  and  (k) 
of  5  U.S.C.  552a  authorize  the  Secretary 
of  the  Navy  to  adopt  rules  designating 
eligible  systems  of  records  as  exempt 
from  certain  requirements  of  5  U.S.C. 
552a.  In  accordance  with  32  CFR  Part 
701,  subpart  E.  publication  of  a  general 
notice  of  a  proposed  rule  concerning 
exemptions  for  systems  of  records  is 
required  to  appear  in  the  Federal 
Register  at  least  30  days  prior  to  the 
effective  date,  in  order  to  afford 
interested  persons  an  opportunity  to 
comment.  32  CFR  Part  701.  Subpart  G 
indicates  the  systems  designated  as 
exempted,  the  type  of  exemption 
claimed,  the  authority  and  reasons  for 
invoking  the  exemption,  and  the 
provisions  of  5  U.S.C.  552a  from  which 
each  system  has  been  exempted.  The 
two  categories  of  exemptions  are 
general  and  specific.  No  system  of 
records,  however,  is  automatically 
exempt  from  all  provisions  of  5  U.S.C. 
552a. 

(b)  General  exemption.  To  be  eligible 
for  a  general  exemption  under  the 
authority  of  subsection  (j)(2).  5  U.S.C. 
552a,  the  system  of  records  must  be 
maintained  by  an  activity  whose 
principal  function  involves  the 
enforcement  of  criminal  laws  and  must 
consist  of: 

(1)  Data,  compiled  to  identify 
individual  criminals  and  alleged 
criminals  which  consists  only  of 
identifying  data  and  arrest  records  and 
type  and  disposition  of  charges: 
sentencing,  confinement,  and  release 
records:  and  parole  and  probation 
status; 

(2)  Data  that  supports  criminal 
investigations  (including  efforts  to 
prevent,  reduce,  or  control  crime)  and 
reports  of  informants  and  investigators 
that  identify  an  individual;  or 

(3)  Reports  on  a  person,  compiled  at 
any  state  of  the  process  of  law 
enforcement,  from  arrest  or  indictment 
through  release  from  supervision. 

(c)  Specific  exemptions.  To  be  eligible 
for  a  specific  exemption  under  the 


authority  of  subsection  (k)  of  5  U.S.C. 
552a,  the  pertinent  records  within  a 
designated  system  must  contain  one  or 
more  of  the  following: 

(1)  Information  specifically  authorized 
to  be  classified.  Before  denying  a  person 
access  to  classified  information,  the 
denial  authority  must  make  sure  that  it 
is  properly  classified  under  the  criteria 
of  E.0. 12356.  and  that  it  must  remain  so 
in  the  interest  of  national  defense  or 
foreign  policy  ((k)(l)  exemption). 

(2)  Investigative  records  compiled  for 
law  enforcement  purposes  (other  than 
that  claimed  under  the  general 
exemption).  If  this  information  has  been 
used  to  deny  someone  a  right,  however, 
the  Department  of  the  Navy  must 
release  it  unless  doing  so  would  reveal 
the  identity  of  a  confidential  source 
((k)(2)  exemption). 

(3)  Records  maintained  in  connection 
with  providing  protective  services  to  the 
President  of  the  United  States  or  other 
individuals  protected  pursuant  to  18 
U.S.C.  3056  ((k)(3)  exemption). 

(4)  Records  used  only  for  statistical, 
research,  or  other  evaluation  purposes, 
and  which  are  not  used  to  make 
decisions  on  the  rights,  benefits,  or 
privileges  of  individuals,  except  as 
permitted  by  13  U.S.C.  8  (Use  of  census 
data)  ((k)(4)  exemption). 

(5)  Data  compiled  to  determine 
suitability,  eligibility,  or  qualifications 
for  Federal  service.  Federal  contracts,  or 
access  to  classified  information.  This 
information  may  be  withheld  only  if 
disclosure  would  reveal  the  identity  of  a 
confidential  source  ((k)(5)  exemption). 

(6)  Test  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service,  the 
disclosure  of  which  would  compromise 
the  objectivity  or  fairness  of  the  testing 
or  examination  process  ((k)(6) 
exemption). 

(7)  Information  to  determine 
promotion  potential  in  the  Armed 
Forces.  This  information  may  be 
withheld  only  to  the  extent  that 
disclosure  would  reveal  the  identity  of  a 
confidential  source  ((k)(7)  exemption). 

(d)  Limitations  on  denying 
notification,  access,  and/or  amendment 
on  the  basis  of  an  exemption. — (1) 
Classified  information.  Prior  to  denying 
a  request  for  notification,  access  or 
amendment  concerning  a  classified 
record  on  the  basis  of  a  subsection  (k)(l) 
exemption,  denial  authorities  having 
classification  jurisdiction  over  the 
classified  matters  in  the  record  shall 
review  the  record  to  determine  if  the 
classification  is  proper  under  the  criteria 
of  the  OPNAVINST  5510.1  series.  If  the 
denial  authority  does  not  have 
classification  jurisdiction,  immediate 


coordination  shall  be  effected  with  the 
official  having  classification  jurisdiction, 
in  order  to  obtain  a  review  of  the 
propriety  of  the  classification.  If  it  is 
determined  upon  review  that  the 
classification  is  proper,  consideration 
shall  also  be  given  to  the 
appropriateness  of  permitting  the 
requester  to  view  the  record  in  classified 
form,  provided  that  he/she  has  or  can  be 
given  the  requisite  security  clearance. 

(2)  Law  enforcement  records. 
Requests  for  notification  or  access  shall 
not  be  denied  on  the  basis  of  a 
subsection  (k)(2)  exemption  if  the 
requested  record  has  been  used  as  a 
basis  for  denying  the  individual  a  right, 
benefit,  or  privilege  to  which  he/she 
would  be  entitled  in  the  absence  of  the 
record,  except  that  access  may  be 
limited  to  the  extent  necessary  to 
protect  the  identity  of  a  confidential 
source,  as  defined  in  paragraph  (e)  of 
this  section.  Additionally,  neither  a 
subsection  (j)(2)  nor  a  subsection  (k)(2) 
exemption  shall  be  the  basis  for  a  denial 
of  a  request  for  notification  or  access 
concerning  a  record,  or  a  portion 
thereof,  unless  granting  the  request  is  in 
accordance  with  the  exemptions 
specified  in  5  U.S.C.  552a,  and  would: 

(i)  Interfere  with  enforcement 
proceedings; 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(iv)  Disclose  the  identity  of  a 
confidential  source  or  disclose 
confidential  information  furnished  only 
by  a  confidential  source  in  the  course  of 
a  criminal  investigation  or  in  the  course 
of  a  lawful  national  security  intelligence 
investigation; 

(v)  Disclose  investigative  techniques 
and  procedures  not  already  in  the  public 
domain  and  requiring  protection  from 
public  disclosure  to  ensure  their 
effectiveness; 

(vi)  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel;  or 

(vii)  Otherwise  be  deemed  not 
releasable  under  5  U.S.C.  552  and  32 
CFR  Part  701.  Subparts  A  through  D. 

(e)  Confidential  sources.  For  the 
purposes  of  subsection  (k)  exemptions,  a 
"confidential  source"  is  a  person  who 
has  furnished  information  to  the  Federal 
govenunent  under: 

(1)  An  express  promise  that  his/her 
identity  would  be  held  in  confidence,  or 

(2)  An  implied  promise  made  prior  to 
September  27. 1975.  that  his/her  identity 
would  be  held  in  confidence. 

(f)  Promises  of  confidentiality. 
Express  promise  of  confidentiality  shall 
be  granted  on  a  selective  basis,  and  only 
when  such  promises  are  needed  and  are 
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in  the  interest  of  the  service.  Officials 
exercising  denial  authority  shall 
establish  appropriate  procedures  and 
standards  governing  the  granting  of 
confidentiality  for  records  systems 
under  their  cognizance. 

§701.109    Contractors. 

(a)  Contracts  to  maintain  records. 
Any  unit,  activity,  or  official  letting  a 
contract  that  involves  the  maintenance 
of  a  system  of  records  to  accomplish  a 
Department  of  the  Navy  purpose  shall 
include  in  that  contract  such  terms  as 
are  necessary  to  incorporate  the 
relevant  provisions  of  5  U.S.C.  552a  in 
accordance  with  the  Federal  Acquisition 
Regulation  Part  24.1,  "Protection  of 
Individual  Privacy,"  April  1, 1984. 

(b)  Contracting  officers.  Contracting 
officers  shall  review  all  requirements  for 
service  contracts  to  determine  if  the 
requirements  may  result  in  the  design, 
development,  or  operation  of  a  system 
of  records  on  individuals.  If  it  is 
determined  that  such  is  involved,  the 
solicitation  to  meet  the  requirement 
shall  contain  notice  similar  to  the 
following: 

Warning 

This  procurement  action  requires  the 
contractor  to  do  one  or  more  of  the  following: 
Operate,  use  or  maintain  a  system  of  records 
on  individuals  to  accomplish  an  agency 
function.  The  Privacy  Act  of  1974  (Pub.  L  93- 
597:  5  U.S.C  552a)  imposes  requirements  on 
how  these  records  are  collected,  maintained, 
used,  and  disclosed.  Violatioas  of  the  Privacy 
Act  may  result  in  termination  of  any  contract 
resulting  from  this  solicitation  as  well  as 
imposition  of  criminal  or  civil  penalties. 

§701.110    Judicial  sanctions. 

(a)  Subsection  (i)(l)  of  5  U.S.C.  552a 
prescribes  criminal  penalties  for 
violation  of  its  provisions.  Any  member 
or  employee  of  the  Department  of  the 
Navy  may  be  found  guilty  of  a 
misdemeanor  and  fined  not  more  than 
$5,000  for  willfully: 

(1)  Maintaining  a  system  of  reoKtis 
without  first  meeting  the  public  notice 
requirements. 

(2)  Disclosing  information  protected 
under  the  Privacy  Act  to  any 
unauthorized  person/agency. 

(3)  Obtaining  or  disclosing 
information  about  an  individual  under 
false  pretenses. 

§701.111    Government  contractors. 

(a)  Applicability  to  government 
contractors.  (1)  When  a  naval  activity 
contracts  for  the  operation  or 
maintenance  of  a  system  of  records  or  a 
portion  of  a  system  of  records  by  a 
contractor,  the  record  system  or  the 
portion  of  the  record  system  affected  are 
considered  to  be  maintained  by  the 
naval  activity  and  are  subject  to  32  CFR 


Part  roi,  Subparts  F  aiwl  G.  The  naval 
activity  is  responsible  for  applying  the 
requirements  of  32  CFR  Part  701, 
Subparts  F  and  G  to  the  contractor.  The 
oontiBctor  and  its  employees  are  to  be 
considered  employees  of  the  Navy  for 
purposes  of  the  sanction  provisions  of 
the  Privacy  Act  during  the  performance 
of  the  contract.  Consistent  with  the 
Fedejal  Acquisition  Regulation  Part  24.1, 
Protection  of  Individual  Privacy, 
contracts  requiring  the  maintenance  of  a 
system  of  records  or  the  portion  of  a 
system  of  records  shall  identify 
specifically  the  record  system  and  the 
work  to  be  performed  and  shall  inchide 
in  the  solicitation  and  resulting  contract 
such  terms  as  are  prescribed  by  the 
Fed^al  Acquisistion  Regulation  Fart 
24.1. 

(2)  If  the  contractor  must  use  or  have 
access  to  individually  identifiable 
information  subject  to  32  CFR  Part  701. 
Subparts  F  and  G  to  perform  any  part  of 
a  contract,  and  the  information  would 
have  been  collected  and  maintained  by 
the  Naval  activity  but  for  the  award  of 
the  contract  these  contractor  activities 
are  subject  to  32  CFR  Part  701,  Subparts 
F  and  G. 

(3)  The  restriction  in  5  701.111(a)  (1) 
and  (2j  do  not  apply  to  records: 

(i)  Established  and  maintained  to 
assist  in  making  internal  contractor 
management  decisiorus,  such  as  records 
maintained  by  the  contractor  for  use  in 
managing  the  contract. 

(ii)  Maintained  as  internal  contractor 
employee  records  even  when  used  in 
conjunction  with  providing  goods  and 
services  to  the  Department  of  Defense; 
or 

(iii)  Maintained  as  training  records  by 
an  educational  oi^anization  contracted 
by  the  Department  of  the  Navy  to 
provide  training  when  the  records  of  the 
contract  students  are  similar  to  and 
comingled  with  training  records  of  other 
students  (e.g.,  admissions  forms, 
transcripts,  academic  counselling  and 
similar  records). 

(iv)  Maintained  by  a  consimier 
reporting  agency  to  which  records  have 
been  disclosed  under  contract  in 
accordance  with  the  Federal  Claims 
Collection  Act  of  1966. 

(b)  Disclosure  of  records  to 
contnactors.  The  disclosure  of  records 
required  by  the  contractor  for  the 
operation,  use  or  mainteoance  of  a 
system  of  records  in  the  performance  of 
a  government  contract  shall  not  require 
the  consent  of  the  individual  to  whom 
the  record  pertains  or  the  maintenance 
of  a  disclosure  accounting  record  since 
systems  of  records  operated  under 
contnact  to  accomplish  a  Navy  functioa 
are,  in  effect,  maintained  by  the 
Department  of  the  Navy.  Disclosure  of 


personal  information  between  the 
Department  of  the  Navy  and  the 
contractor  is  considered  to  be  the  same 
as  between  those  officers  and 
employees  of  the  Department  of  the 
Navy  who  have  a  need  for  the  records  in 
the  performance  of  their  duties. 

§701.112    MatoMng  program  procedures. 

The  Office  of  Management  and  Budget 
(OMB)  has  issued  special  guidelines  to 
be  followed  in  programs  that  match  the 
personal  records  in  the  computerized 
data  bases  of  two  or  more  federal 
agencies  by  computer.  These  guidelines 
are  intended  to  strike  a  balance 
between  the  interest  of  the  government 
in  maintaining  the  integrity  of  federal 
programs  and  the  need  to  protect 
individual  privacy  expectations.  They 
do  not  authorize  matching  programs  as 
such  and  each  matching  program  must 
be  justified  individually  in  accordance 
with  the  0!vIB  guidance. 

§701.113    Rules  of  access  to  agency 
records. 

5  U.S.C.  552a.  as  implemented  in  32 
CFR  Part  701,  Subparts  F  and  G, 
provides  for  individuals  to  have  access 
to  agency  records,  pertaining  to 
themselves,  with  certain  hmited 
exceptions.  The  following  rules  of 
access  are  in  effect: 

(a)  Requests  for  access  must  be 
submitted  in  writing  to  (name  or 
organizational  title  of  record  custodian). 

(b)  Individuals  desiring  to  review 
records  pertaining  to  themselves  are 
urged  to  submit  their  requests  by  mail  or 
in  person,  10  days  before  the  desired 
review  date.  Every  effort  will  be  made 
to  expedite  access  when  necessary,  but 
records  ordinarily  cannot  be  made 
available  for  review  on  the  day  of  the 
request.  In  the  case  of  a  request  to 
provide  records  directly  to  an 
authorized  representative  who  is  other 
than  the  parent  of  a  minor  or  other  legal 
guardian,  an  authorization  signed  within 
the  preceding  45  days,  by  the  individual 
to  whom  the  records  pertain,  specifying 
the  records  to  be  released,  will  be 
required.  Notarized  authorizations  may 
be  required  if  the  sensitivity  of  the 
information  in  the  records  warrants. 

(c)  Information  should  be  provided  by 
the  individual  to  assist  in  identifying 
relevant  systems  of  records  and 
individual  identifiers  should  also  be 
furnished  (e.g..  full  name,  social  security 
number,  etc.)  to  locate  records  in  the 
particular  system. 

(d)  Review  of  the  record  may  be 
accomplished  between  the  hours  of 

and in  room 

of  building . 
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(e)  When  the  individual  reviewrs 
records  in  person,  the  custodian  will 
require  the  presentation  of  identification 
before  permitting  access  to  the  record. 
Acceptable  forms  of  identification 
include  military  identification  card,  base 
or  building  pass,  driver's  license,  or 
similar  documcBt  When  (be  individual 
requests  access  to  information  by  mail, 
verification  of  identity  may  be  obtained 
by  requiring  him/her  to  provide  certain 
minimum  identifying  data  such  as  date 
of  birth  and  any  other  item  in  the  record 
that  only  the  concerned  individual 
would  likely  know. 

(f)  Individuals  may  be  accompanied 
by  a  person  of  their  own  choosing  when 
reviewing  the  record.  The  custodian  will 
not,  however,  discuss  the  record  in  the 
presence  of  the  third  person  without  the 
written  authorization  of  the  individual  to 
whom  the  record  pertains. 

(g)  On  request,  copies  of  the  record 
will  be  provided  at  a  cost  specified.  Fees 
will  not  be  assessed  if  the  cost  is  less 
than  $30. 

(h)  A  medical  record  will  not  be 
released  to  the  individual  if,  in  the 
judgment  of  a  physician,  the  information 
contained  therein  could  have  an  adverse 
affect  on  the  individual's  physical  or 
mental  well-being.  In  such 
circumstances,  the  individual  will  be 
asked  to  provide  to  the  record  custodian 
the  name  of  a  personal  physician  along 
with  written  authorization  for  release  of 
the  record  to  that  physician.  The  record 
will  then  be  provided  to  the  named 
physician. 

(i)  Questions  concerning  these  Rules 
of  Access,  or.  information  contained  in 
the  record,  should  be  addressed  to  (titJe 
or  official  of  organizationai  title),  room 

,  building . 

telephone  number . 


§  701.1 14    Rules  for  amendment  requests. 

5  U.S.C.  552a.  as  implemented  by  32 
CFR  Part  701,  Subparts  F  and  G, 
provides  for  individuals  to  request 
amendment  of  their  personal  records 
when  the  individuals  believe  the  records 
are  inaccurate,  irrelevant,  untimely,  or 
incomplete.  The  following  rules  for 
amendment  requests  are  in  effect 

(a)  Requests  must  be  in  writing  and 
must  indicate  that  they  are  being  made 
under  the  Privacy  Act  (5  U.S.C  552a),  32 
CFR  Part  701,  Subparts  F  .?nd  G.  or  the 
SECNAVINST  5211.5  series.  Requests 
should  contain  sufficient  information  to 
locate  and  identify  the  particular  record 
which  the  requester  is  seeking  to  amend 
(e.g.,  full  name,  social  security  number, 
date  of  birth,  etc.).  A  request  should  also 
contain  a  statement  of  the  changes 
desired  to  be  made  to  the  record,  the 
reasons  for  requesting  amendment,  aiul 
any  available  information  the  requester 


can  provide  in  support  of  the  request, 
including  pertinent  documents  and 
related  records. 

(b)  Requests  for  amendment  must  be 
submitted  to  the  appropriate  system 
manager  designated  in  the  published 
recwd  system  notice. 

(c)  A  letter  indicating  receipt  will  be 
sent  to  the  requester  within  10  working 
days  after  the  request  has  been  received 
by  the  appropriate  S3rstem  manager.  The 
letter  will  contain  details  as  to  when  the 
requester  may  expect  to  be  advised  of 
action  taken  on  the  request.  The 
requester  may  also  be  asked  to  provide 
additional  verification  of  his/her 
identity.  This  is  to  protect  the  privacy  of 
other  individuals  by  ensuring  that  tbe 
requester  is  seeking  to  amend  his/her 
own  records  and  not  inadvertently  or 
intentionally,  the  records  of  another 
individual. 

(d)  A  letter  indicating  whether  or  not 
the  request  for  amendment  has  been 
granted  will  be  sent  to  the  requester  as 
soon  as  a  decision  has  been  reached  by 
the  appropriate  authority.  If  it  is 
determined  that  the  requested 
amendment  is  warranted,  the  requester 
win  be  advised  of  the  action  taken  and 
of  the  effect  of  that  action.  If  it  is 
determined  that  the  requested 
amendment  is  not  warranted,  the 
requester  will  be  advised  of  the  reasons 
for  the  refusal  and  of  the  procedures  and 
time  limits  within  which  the  requester 
can  seek  further  review  of  the  refusal. 

§701.115    Rules  of  conduct  under  the 
Privacy  Act 

(a)  Maintaining  personal  records.  It  is 
unlawful  to  maintain  systems  of  records 
about  individuals  without  prior 
announcement  in  the  Federal  Re^ster. 
Anyone  who  does  is  subject  to  criminal 
penalties  up  to  $5,000.  Even  with  such 
notice,  care  shall  be  taken  to  keep  only 
such  personal  information  as  is 
necessary  to  do  what  law  and  the 
President  by  Executive  order,  require. 
The  information  is  to  be  used  only  for 
the  purposes  described  in  the  Federal 
Register. 

(b)  Disclosure.  Information  about  an 
individual  shall  not  be  disclosed  to  any 
unauthorized  individual  Anyone  who 
makes  an  unauthorized  disclosure  on 
purpose  may  be  fined  up  to  $5,000.  Every 
member  or  employee  of  the  Department 
of  the  Navy  who  maintains  records 
about  individuals  has  an  obligation  to 
do  bis/her  part  in  protecting  personal 
information  from  unauthorized 
disclosure.  32  CFR  Part  701.  Subpart  F 
and  G  describes  when  disclosures  are 
authorized. 

(c)  Individual  access.  Every 
individual,  with  certain  exceptions,  has 
the  right  to  look  at  any  record  the 


Department  of  the  Navy  keeps  on  him/ 
her,  to  copy  it  and  to  request  to  have  it 
corrected  if  he/she  considers  it  wrong. 
The  individual  attempting  to  exercise 
these  right  shall  be  given  courteous  and 
considerate  assistance. 

(d)  Ensuring  accuracy.  The 
Department  of  the  Na\-y  has  an 
obligation  to  use  only  accurate,  timely, 
relevant  and  complete  information 
when  making  decisions  about 
individuals.  Every  member,  official,  and 
employee  involved  in  keeping  records 
on  individuals  shall  assist  in  the 
discharge  of  this  obligation. 

§  701.1 16    Btanket  rouUne  uses. 

(a)  Routine  ase — Law  enforcement.  In 
the  event  that  a  system  of  records 
maintaiaed  by  this  component  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or  by 
regulation,  rale  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  federal,  state,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(b)  Routine  use — Disclosure  when 
requesting  information.  A  record  from  a 
system  of  records  maintained  by  this 
component  may  be  disclosed  as  a 
routine  use  to  a  federal  state,  or  local 
agency  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information,  relevant  to  a  component 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit 

(c)  Routine  use — Disclosure  of 
requested  information.  A  record  from  a 
system  of  records  maintained  by  this 
component  may  be  disclosed  to  a 
federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(d)  Routine  use — Congressional 
inquiries.  Disclosure  from  a  system  of 
records  maintained  by  this  component 
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may  be  made  to  a  congressional  office 
from  the  record  of  an  individual  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  that  individual. 

(e)  Routine  use — Disclosure  to  the 
Department  of  Justice  for  litigation.  A 
record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  any 
component  of  the  Department  of  Justice 
for  the  purpose  of  representing  the  DOD. 
or  any  officer,  employee,  or  member  of 
the  Department  in  pending  or  potential 
litigation  to  which  the  record  is 
pertinent. 

(f)  Routine  use — Private  relief 
legislation.  Relevant  information 
contained  in  all  systems  of  records  of 
the  Department  of  Defense  published  on 
or  before  August  22, 1975,  will  be 
disclosed  to  the  Office  of  Management 
and  Budget  in  connection  with  the 
review  of  private  relief  legislation  as  set 
forth  in  OMB  Circular  A-19  at  any  stage 
of  the  legislative  coordination  and 
clearance  process  as  set  forth  in  that 
Circular. 

(g)  Routine  use — Disclosures  required 
by  international  agreements.  A  record 
from  a  system  of  records  maintained  by 
this  component  may  be  disclosed  to 
foreign  law  enforcement,  security, 
investigatory,  or  administrative 
authorities  in  order  to  comply  with 
requirements  imposed  by,  or  to  claim 
rights  conferred  in  international 
agreements  and  arrangements  including 
those  regulating  the  stationing  and 
status  in  foreign  countries  of 
Department  of  Defense  military  and 
civilian  personnel. 

(h)  Routine  use — Disclosure  to  state 
and  local  taxing  authorities.  Any 
information  normally  contained  in  IRS 
Form  W-2,  which  is  maintained  in  a 
record  from  a  system  of  records 
maintained  by  this  Component  may  be 
disclosed  to  state  and  local  taxing 
authorities  with  which  the  Secretary  of 
the  Treasury  has  entered  into 
agreements  pursuant  to  Title  5,  U.S.C.. 
Sections  5516.  5517.  5520,  and  only  to 
those  state  and  local  taxing  authorities 
for  which  an  employee  or  military 
member  is  or  was  subject  to  tax 
regardless  of  whether  tax  is  or  was 
withheld.  This  routine  use  is  in 
accordance  with  Treasury  Fiscal 
Requirements  Manual  Bulletin  Nr.  76-07. 

(i)  Routine  use — Disclosure  to  the 
Office  of  Personnel  Management 
(OPM).  A  record  from  a  system  of 
records  subject  to  the  Privacy  Act  and 
maintained  by  this  component  may  be 
disclosed  to  the  OPM  concerning 
information  on  pay  and  leave,  benefits, 
retirement  deductions,  and  any  other 
information  necessary  for  OPM  to  carry 


out  its  legally  authorized  Government- 
wide  personnel  management  functions 
and  studies. 

Subpart  G— Privacy  Act  Exemptions 

Authority:  5  U.S.C.  552a,  32  CFR  Part  286a. 

§701.117    PurpoM. 

32  CFR  Part  701,  Subparts  F  and  G 
contains  rules  promulgated  by  the 
Secretary  of  the  Navy,  pursuant  to  5 
U.S.C.  552a  (j)  and  (k).  and  Subpart  F. 
§  701.108.  to  exempt  certain  systems  of 
Department  of  the  Navy  records  from 
specified  provisions  of  5  U.S.C.  552a. 

§  701 .  11 8    Exemption  for  classified 
records. 

All  systems  of  records  maintained  by 
the  Department  of  the  Navy  and  its 
components  shall  be  exempted  from  the 
requirements  of  5  U.S.C.  552a(d) 
pursuant  to  5  U.S.C.  552a{k)(l),  to  the 
extent  that  the  system  contains  any 
information  properly  classified  under 
E.0, 12356  and  that  is  required  by  that 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy.  This  exemption  is  applicable  to 
parts  of  all  systems  of  records  including 
those  not  otherwise  specifically 
designated  for  exemptions  herein  which 
contain  isolated  items  of  properly 
classified  information. 

§  701.1 19  Exemptions  for  specific  Navy 
record  systems. 

(a)  Office  of  the  Assistant  Deputy 
Chief  of  Naval  Operations  (Civilian 
Per$onnel /Equal  Employment 
Opportunity). 

(1)  ID—N05527-5. 

Sysname.  Navy  Central  Clearance 
Group  (NCCG)  Records. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d), 
[em]  (G)  and  (H),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1)  and  (5). 

Reasons.  Exempted  portions  of  this 
system  contain  information  considered 
relevant  and  necessary  to  make  a 
determination  as  to  qualifications, 
eligibility,  or  suitability  for  Federal 
employment,  or  access  to  classified 
information,  and  that  was  obtained  by 
providing  an  express  or  implied  promise 
to  the  source  that  his/her  identity  would 
not  be  revealed  to  the  subject  of  the 
record. 

(2)  ID—N05520-3. 

Sysname.  Civilian  Personnel  Security 
Files. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a  (c)(3),  (d). 
(e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1).  (2).  and 
(5) 


Reasons.  Exempted  portions  of  this 
system  contain  information  which  has 
been  properly  classified  under  E.O. 
12356,  and  which  is  required  to  be  kept      i 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempted  portions  of 
this  system  also  contain  information 
considered  relevant  and  necessary  to 
make  a  determination  as  to 
qualifications,  eligibility,  or  suitability 
for  Federal  employment  or  access  to 
classified  information,  and  that  was 
obtained  by  providing  express  or 
implied  promise  to  the  source  that  his/ 
her  identity  would  not  be  revealed  to  the 
subject  of  the  record.  Granting 
individuals  access  to  certain  information 
compiled  for  law  enforcement  purposes 
in  this  system  of  records  could  interfere 
with  orderly  investigations  by  disclosing 
the  existence  of  investigations  and 
investigative  techniques,  and  result  in 
the  concealment,  destruction,  or 
fabrication  of  evidence. 

(b)  Naval  Military  Personnel 
Command. 

(1)  ID~-N0552a-1. 
Sysname.  Personnel  Security 

Eligibility  Information  System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d). 
(e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1),  (2),  (5) 
and  (7). 

Reasons.  Granting  individuals  access 
to  information  collected  and  maintained 
in  this  system  of  records  could  interfere 
with  orderly  investigations;  result  in  the 
disclosure  of  classified  material; 
jeopardize  the  safety  of  informants, 
witnesses,  and  their  families;  disclose 
investigative  techniques;  and  result  in 
the  invasion  of  privacy  of  individuals 
only  incidentally  related  to  an 
investigation.  Material  will  be  screened 
to  permit  access  to  unclassified 
information  that  will  not  disclose  the 
identity  of  sources  who  provide 
information  to  the  Government  under  an 
express  or  implied  promise  of 
confidentiality. 

(2)  ID—N01610-1. 

Sysname.  Navy  Personnel  Evaluation 
System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d), 
{e)(l),  (e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1),  (2),  (5), 
and  (7). 

Reasons.  Granting  individuals  access 
to  information  collected  and  maintained 
in  this  system  could  result  in  disclosure 
of  classified  material,  jeopardize  the 
safety  of  informants  and  witnesses  and 
their  families,  and  result  in  the  invasion 
of  privacy  of  individuals  only 
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incidentally  related  to  an  investigation. 
Material  will  be  screened  to  permit 
access  to  unclassified  material  and  to 
information  that  will  not  disclose  the 
sources  who  provided  the  information 
under  an  express  or  implied  promise  of 
confidentialitv. 

(3)  /D—N05354-1. 
Sysnome.  Equal  Opportunity 

Information  and  Support  System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  foilorwing 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d). 
(e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1).  and  (5). 

Reasons.  Granting  access  to 
information  in  this  system  of  records 
could  result  in  the  disclosure  of 
classified  material,  or  reveal  the  identity 
of  a  source  who  furnished  information  to 
the  Government  under  an  express  or 
implied  promise  of  confidentiality. 
Material  will  be  screened  to  permit 
access  to  unclassified  material  and  to 
information  that  will  not  disclose  the 
identity  of  a  confidential  source. 

(4)  ID—N01420-1. 

Sysnome.  Officer  Promotion  System. 

Exemption.  f*ortions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d), 
(e)(1),  (e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1).  (5),  (6), 
and  (7). 

Reasons.  Granting  individuals  access 
to  this  system  of  records  could  result  in 
the  disclosure  of  classified  material,  or 
the  identification  of  sources  who 
provided  information  to  the  Government 
under  an  express  or  implied  promise  of 
confidentiality.  Material  will  be 
screened  to  permit  access  to 
unclassified  material  and  to  information 
that  does  not  disclose  the  identity  of  a 
confidential  source. 

(5)  ID—mi070-X 

Sysname.  Navy  Personnel  Records 
System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d), 
(e)(1).  (e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1)  and  (5). 

Reasons.  Granting  individuals  access 
to  certain  portions  of  the  information 
collected  and  maintained  in  this  system 
of  records  could  result  in  the 
unauthorized  disclosure  of  classified 
material.  Material  will  be  screened  in 
order  to  provi<le  access  to  unclassified 
information  that  does  not  disclose  the 
identity  of  a  source  who  provided 
information  inMler  an  express  or  implied 
promise  of  confidentiality. 

(6)  ID—N0164O-1. 

Sysnajne.  Individual  Correctiooal 
Records. 

Excaipiion.  Portions  of  this  sysietn  are 
exempt  from  the  foUowing  subsections 


of  5  U.S.C.  552a:  (c)(3).  (c)(4).  (d).  (e)(2), 
(e)(3).  (e)(4)  (G)  through  (I),  (e)(5).  (e)(8). 
(H.  and  (g). 

Authority.  5  U.S.C.  552a(j)(2). 

Reasons.  Granting  individuals  access 
to  portions  of  these  records  pertaining  to 
or  consisting  of.  but  not  limited  to. 
disciplinary  reports,  criminal 
investigations,  and  related  statements  of 
witnesses,  and  such  other  related  matter 
in  conjunction  with  the  enforcement  of 
criminal  laws,  could  interfere  with 
orderly  investigations,  with  the  orderly 
administration  of  justice,  and  possibly 
enable  suspects  to  avoid  detection  or 
apprehension.  Disclosure  of  this 
information  could  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence,  and  jeopardize  the  safety 
and  well-being  of  informants,  witnesses 
and  their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  these  components  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  The  exemption  of  the 
individual's  right  of  access  to  portions  of 
these  records,  and  the  reasons  therefor, 
necessitate  the  exemption  of  this  system 
of  records  from  the  requirement  of  the 
other  cited  provisions. 

(c)  Navy  Recruiting  Command. 

[\]  ID— NOl  131-1. 

Sysname.  Officer  Selection  and 
Appointment  System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3).  (d). 
(e)(1).  (e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a  (k)(l).  (5).  (6). 
and  (7). 

Reasons.  Granting  individuals  access 
to  portions  of  this  system  of  records 
could  result  in  the  disclosure  of 
classified  material,  or  the  identification 
of  sources  who  provided  information  to 
the  Government  under  an  express  or 
implied  promise  of  confidentiality. 
Material  will  be  screened  to  permit 
access  to  unclassified  material  and  to 
information  that  does  not  disclose  the 
identity  of  a  confidential  source. 

{2)/D—N0n33-2. 

Sysname.  Recruiting  Enlisted 
Selection  System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U5.C.  552a:  (c)(3),  (d), 
(e)(1),  (eK4)(G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1).  (5).  (6). 
and  (7). 

Reasons.  Granting  individuals  access 
to  portions  of  this  system  of  records 
could  result  in  the  disclosure  of 
classified  materiaL  or  the  identification 
of  sources  who  provided  information  to 


the  Government  under  an  express  or 
implied  promise  of  confidentiality. 
Material  will  be  screened  to  permit 
access  to  unclassified  material  and  to 
information  that  does  not  disclose  the 
identity  of  a  confidential  source. 

(d)  Naval  Security  Group  Command. 
(1)  1D—N05527^. 

Sysname.  Naval  Security  Group 
Personnel  Security /Access  Files. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3).  (d). 
(e)(1).  (e)(4)  (G)  through  (I),  and  (f). 

Authoritv.  5  U.S.C.  552«(k)  (1)  through 
(5). 

Reasons.  Exempted  portions  of  this 
system  contain  information  that  has 
been  properiy  classified  under  E.O, 
12356.  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempted  portions  of 
this  system  also  contain  information 
considered  relevant  and  necessary  to 
make  a  determination  as  to 
qualification,  eligibility  or  suitability  for 
access  to  classified  special  intelligence 
information,  and  that  was  obtained  by 
providing  an  express  or  implied  promise 
to  the  source  that  his/her  identity  would 
not  be  revealed  to  the  subject  of  the 
record. 

(e)  Naval  Investigative  Service. 
\\]ID—N05520-4. 

Sysname.  NIS  Investigative  Files 
System. 

Exemption  (1).  Portions  of  this  system 
of  records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3), 
{c)(4),  (d).  (e)  (2),  and  (3),  (e)(4)  (G) 
through  (I),  (e)(5).  (e)(8).  (f)  and  (g). 

Authority  (1).  5  U.S.C.  552a(i)(2). 

Reasons  (1).  Granting  individuals 
access  to  information  collected  and 
maintained  by  this  component  relating 
to  the  enforcement  of  criminal  laws 
could  interfere  with  orderly 
investigations,  with  the  orderly 
administration  of  justice,  and  possibly 
enable  suspects  to  avoid  detection  or 
apprehension.  Disclosure  of  this 
information  could  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence  and  jeopardize  the  safety 
and  well  being  of  informants,  witnesses 
and  their  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reT>eal  and 
render  ineffectual  investigative     'v  _^, 
techniques,  sources,  and  methods  «sed 
by  this  Component  and  could  resnh  tn 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  The  exemption  of  the 
individual's  right  of  access  to  his/her 
records,  and  the  reasons  therefore, 
necessitate  tt>e  exemption  of  this  system 
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oi  rt'(  urus  irom  me  recjuirements  of  the 
other  cited  provisions. 

Exemption  (2).  Portions  of  this  system 
of  records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d), 
(e)(1),  (e)(4)  (G)  through  (I),  and  (f). 

Authority  (2).  5  U.S.C.  552a  (k)(l), 
(k)(3).  (k)(4),  (k)(5),  and  (k)(6). 

Reasons  (2).  The  release  of  disclosure 
accountings  would  permit  the  subject  of 
an  investigation  to  obtain  valuable 
information  concerning  the  nature  of 
that  investigation,  and  the  information 
contained,  or  the  identity  of  witnesses 
or  informants,  and  would  therefore 
present  a  serious  impediment  to  law 
enforcement.  In  addition,  disclosure  of 
the  accounting  would  amount  to  notice 
to  the  individual  of  the  existence  of  a 
record.  Access  to  the  records  contained 
in  this  system  would  inform  the  subject 
of  the  existence  of  material  compiled  for 
law  enforcement  purposes,  the 
premature  release  of  which  could 
prevent  the  successful  completion  of 
investigation,  and  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  records,  or  the  fabrication  of 
testimony. 

Exempt  portions  of  this  system  also 
contain  information  that  has  been 
properly  classified  under  E.0. 12356,  and 
that  is  required  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy. 

Exempt  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  quahfications,  eligibility,  or 
suitability  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information,  and  was  obtained  by 
providing  an  express  or  implied 
assurance  to  the  source  that  his/her 
identity  would  not  be  revealed  to  the 
subject  of  the  record.  The  notice  for  this 
system  of  records  published  in  the 
Federal  Register  sets  forth  the  basic 
statutory  or  related  authority  for 
maintenance  of  the  system. 

The  categories  of  sources  of  records  in 
this  system  have  been  published  in  the 
Federal  Register  in  broad  generic  terms. 
The  identity  of  specific  sources, 
however,  must  be  withheld  in  order  to 
protect  the  confidentiality  of  the  source, 
of  criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

This  system  of  record  is  exempted 
from  procedures  for  notice  to  an 
individual  as  to  the  existence  of  records 
pertaining  to  him/her  dealing  with  an 
actual  or  potential  civil  or  regulatory 
investigation,  because  such  notice  to  an 
individual  would  be  detrimental  to  the 


successful  conduct  and/or  completion  of 
an  investigation,  pending  or  future.  Mere 
notice  of  the  fact  of  an  investigation 
could  inform  the  subject  or  others  that 
their  activities  are  under,  or  may 
become  the  subject  of,  an  investigation. 
This  could  enable  the  subjects  to  avoid 
detection,  to  influence  witnesses 
improperly,  to  destroy  records,  or  to 
fabricate  testimony. 

Exempt  portions  of  this  system 
contain  screening  board  reports. 
Screening  board  reports  set  forth  the 
results  of  oral  examination  of  applicants 
for  a  position  as  a  special  agent  with  the 
Naval  Investigative  Service.  Disclosure 
of  these  records  would  reveal  the  areas 
pursued  in  the  course  of  the  examination 
and  thus  adversely  affect  the  result  of 
the  selection  process.  Equally  important, 
the  records  contain  the  candid  views  of 
the  members  composing  the  board. 
Release  of  the  records  could  affect  the 
willingness  of  the  members  to  provide 
candid  opinions  and  thus  diminish  the 
effectiveness  of  a  program  which  is 
essential  to  maintaining  the  high 
standard  of  the  Special  Agent  Corps,  i.e., 
those  records  constituting  examination 
material  used  solely  to  determine 
individual  qualifications  for 
appointment  in  the  Federal  Service. 

(f)  Naval  Intelligence  Command. 
(1)  ID—N03834-1. 

Sysname.  Special  Intelligence 
Personnel  Access  File. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3).  (d). 
(e)(1).  (e)(4)  (G)  through  (I),  and  (0- 

Authority.  5  U.S.C.  552a(k)  (1)  and  (5). 

Reasons.  Exempted  portions  of  this 
system  contain  information  that  has 
been  properly  classified  under  E.O. 
12356,  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempted  portions  of 
this  system  also  contain  information 
considered  relevant  and  necessary  to 
make  a  determination  as  to 
qualifications,  eligibility,  or  suitability 
for  access  to  classified  information  and 
was  obtained  by  providing  an  express  or 
implied  assurance  to  the  source  that  his/ 
her  identity  would  not  be  revealed  to  the 
subject  of  the  record. 

(g)  Naval  Inspector  General. 
(1)  ID—N04385-1. 

Sysname.  IG  Investigatory  System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3). 
(c)(4),  (d),  (e)(2),  (e)(3),  (e)(4)  (G)  through 
(1).  (e)(5),  (e)(8),  (0.  and  (g). 

Authority.  5  U.S.C.  552a(j)(2). 

Reasons.  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  of  criminal  laws  could 


interfere  with  orderly  investigations,  the 
orderly  administration  of  justice,  and 
might  enable  suspects  to  avoid  detection 
and  apprehension.  Disclosures  of  this 
information  could  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence,  and  possibly  jeopardize  the 
safety  and  well-being  of  informants, 
witnesses  and  their  families.  Such 
disclosures  could  also  reveal  and  render 
ineffectual  investigatory  techniques  and 
methods  and  sources  of  information  and 
could  result  in  the  invasion  of  the 
personal  privacy  of  individuals  only 
incidentally  related  to  an  investigation. 

The  exemption  of  the  individual's 
right  of  access  to  his/her  records,  and 
the  reasons  therefore,  necessitate  the 
exemption  of  this  system  of  records 
from  the  provisions  of  the  other  cited 
sections  of  5  U.S.C.  552a. 

(h)  Naval  Resale  System  Office. 

(1)  ID^N12930-1. 

Sysname.  Industrial  Relations 
Personnel  Records. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsectiOTis  of  5  U.S.C.  552a:  (d),  (e)(4) 
(G)  and  (H),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (5)  and  (6). 

Reasons.  Exempted  portions  of  this 
system  contain  information  considered 
relevant  and  necessary  to  make  a 
determination  as  to  qualifications, 
eligibility,  or  suitability  for  Federal 
employment,  and  was  obtained  by 
providing  an  express  or  implied  promise 
to  the  source  that  his/her  identity  would 
not  be  revealed  to  the  subject  of  the 
record.  Exempted  portions  of  this 
system  also  contain  test  or  examination 
material  used  solely  to  determine 
individual  qualifications  for 
appointment  or  promotion  in  the  Federal 
service,  the  disclosure  of  which  would 
comprise  the  objectivity  or  fairness  of 
the  testing  or  examination  process, 

(i)  Navy  and  Marine  Corps  Exchanges 
and  Commissaries. 

(1)  ID-~N04060-1.  ' 

Sysname.  Navy  and  Marine  Corps 
Exchange  and  Commissary  Security 
Files. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d), 
(e)(1),  (e)(4)  (G)  through  (I),  and  (f)- 

Authority.  5  U.S.C.  552a  (k)(2). 

Reasons.  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  investigations, 
with  orderly  administration  of  justice, 
and  possibly  enable  suspects  to  avoid 
detection  or  apprehension.  Disclosure  of 
this  information  could  result  in  the 
concealment,  destruction,  or  fabrication 
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of  evidence,  and  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  these  activities. 

(j)  Naval  Clemency  and  Parole  Board. 

[\]ID—N0581»-3. 

Sysname.  Naval  Clemency  and  Parole 
Board  Files. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(4),  (d), 
(e)(4)(G),  and  (0- 

Authority.  5  U.S.C.  552a(j)(2). 

Reasons.  Granting  individuals  access 
to  records  maintained  by  this  Board 
could  interfere  with  internal  processes 
by  which  Board  personnel  are  able  to 
formulate  decisions  and  policies  with 
regard  to  clemency  and  parole  in  cases 
involving  naval  prisoners  and  other 
persons  under  the  jurisdiction  of  the 
Board.  Material  will  be  screened  to 
permit  access  to  all  material  except  such 
records  or  documents  as  reflect  items  of 
opinion,  conclusion,  or  recommendation 
expressed  by  individual  board  members 
or  by  the  board  as  a  whole. 

The  exemption  of  the  individual's 
right  of  access  to  portions  of  these 
records,  and  the  reasons  therefore, 
necessitate  the  partial  exemption  of  this 
system  of  records  from  the  requirements 
of  the  other  cited  provisions. 

(k)  Office  of  the  Secretary. 

(1)  ID—N01070-9. 

Sysname.  White  House  Support 
Program. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3).  (d), 
(e)(1).  (e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (1).  (2).  (3). 
and  (5). 

Reasons.  Exempted  portions  of  this 
system  contain  information  which  has 
been  properly  classified  under  E.O. 
12356.  and  which  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempted  portions  of 
this  system  may  also  contain 
information  considered  relevant  and 
necessary  to  make  a  determination  as  to 
qualifications,  eligibility,  or  suitability 
for  access  to  classified  information,  and 
which  was  obtained  by  providing  an 
express  or  implied  promise  to  the  source 
that  his/her  identity  would  not  be 
revealed  to  the  subject  of  the  record. 
Exempted  portions  of  this  system  may 
also  contain  information  collected  and 
maintained  in  connection  with  providing 
protective  services  to  the  President  and 
other  individuals  protected  pursuant  to 
18  U.S.C.  3056.  Exempted  portions  of  this 
system  may  also  contain  investigative 
records  compiled  for  law  enforcement 
purposes,  the  disclosure  of  which  could 
reveal  the  identity  of  sources  who 
provide  information  under  an  express  or 


implied  promise  of  confidentiality, 
compromise  investigative  techniques 
and  procedures,  jeopardize  the  life  or 
physical  safety  of  law-enforcement 
personnel,  or  otherwise  interfere  with 
enforcement  proceedings  or 
adjudications. 

(1)  Security  Operations  Activities. 

(1)  ID—N05527-1. 

Sysname.  Security  Incident  System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (cH3), 
(c)(4),  (d),  (e)(2)  and  (3)  (e)(4)  (G)  through 
(I),  (e)(5).  (e)(8).  (f)  and  (g). 

Authority  5  U.S.C.  552a(j){2). 

Reasons.  Granting  individuals  access 
to  information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  administration  of 
justice,  and  possibly  enable  suspects  to 
avoid  detection  or  apprehension. 
Disclosure  of  this  information  could 
result  in  concealment,  destruction,  or 
fabrication  of  evidence,  and  jeopardize 
the  safety  and  well  being  of  informants, 
witnesses  and  their  families,  and  of  law 
enforcment  personnel  and  their  families. 
Disclosure  of  this  information  could  also 
reveal  and  render  ineffectual 
investigative  techniques,  sources,  and 
methods  used  by  this  component,  and 
could  result  in  the  invasion  of  privacy  of 
individuals  only  incidentally  related  to 
an  investigation. 

The  exemption  of  the  individual's 
right  of  access  to  his/her  records,  and 
the  reason  therefore,  necessitate  the 
exemption  of  this  system  of  records 
from  the  requirements  of  other  cited 
provisions. 

(m)  Naval  Medical  Command. 

(1)  ID—N06320-2. 

Sysname.  Family  Advocacy  Program 
System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3)  and 
(d). 

Authority.  5  U.S.C.  552a(k)  (2)  and  (5). 

Reasons.  Exemption  is  needed  in 
order  to  encourage  persons  having 
knowledge  of  abusive  or  neglectful  acts 
toward  children  to  report  such 
information,  and  to  protect  such  sources 
from  embarrassment  or  recriminations, 
as  well  as  to  protect  their  right  to 
privacy.  It  is  essential  that  the  identities 
of  all  individuals  who  furnish 
information  under  an  express  promise  of 
confidentiality  be  protected. 
Additionally,  granting  individuals 
access  to  information  relating  to 
criminal  and  civil  law  enforcement,  as 
well  as  the  release  of  certain  disclosure 
accountings,  could  interfere  with 
ongoing  investigations  and  the  orderly 
administration  of  justice,  in  that  it  could 


result  in  the  concealment,  alteration, 
destruction,  or  fabrication  of 
information:  could  hamper  the 
identification  of  offenders  or  alleged 
offenders  and  the  disposition  of  charges: 
and  could  jeopardize  the  safety  and  well 
being  of  parents  and  their  children. 

Exempted  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  qualifications,  eligibility,  or 
suitability  for  Federal  employment  and 
Federal  contracts,  and  that  was 
obtained  by  providing  an  express  or 
implied  promise  to  the  source  that  his/ 
her  identity  would  not  be  revealed  to  the 
subject  of  the  record. 

(n)  Naval  Postgraduate  School. 

(1)  ID—N05300-3. 

Sysname.  Faculty  Professional  Files. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
portions  of  5  U.S.C.  552a:  (c)(3).  (d). 
(e)(4)  (G)  and  (H),  and  (f). 

Authority  5  U.S.C.  552a(k)(5). 

Reasons.  Exempted  portions  of  this 
system  contain  information  considered 
relevant  and  necessary  to  make  a 
release  determination  as  to 
quaUfications,  eligibiUty.  or  suitability 
for  Federal  employment,  and  was 
obtained  by  providing  an  express  or 
implied  promise  to  the  source  that  his/ 
her  identity  would  not  be  revealed  to  the 
subject  of  the  record. 

§  701.120    Exemptions  for  specific  Marine 
Corps  record  systems. 

a.  ID—MMN00018. 

Sysname.  Base  Security  Incident 
Reporting  System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3), 
(c)(4).  (d),  (e)  (2)  and  (3),  (e)(4)  (G) 
through  (I),  (e)(5),  (e)(8),  (f).  and  (g). 

Authority.  5  U.S.C.  552a(j)(2). 

Reasons.  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  investigations, 
with  the  orderly  administration  of 
justice,  and  might  enable  suspects  to 
avoid  detection  or  apprehension. 
Disclosure  of  this  information  could 
result  in  the  concealment,  destruction,  or 
fabrication  of  evidence,  and  jeopardize 
the  safety  and  well  being  of  informants, 
witnesses  and  their  families,  and  law 
enforcement  personnel  and  their 
families.  Disclosure  cf  this  information 
could  also  reveal  and  render  ineffectual 
investigative  techniques,  sources,  and 
methods  used  by  this  component,  and 
could  result  in  the  invasion  of  the 
privacy  of  individuals  only  incidentally 
related  to  an  investigation. 
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The  exemption  of  the  individual's 
right  of  access  to  his/her  records,  and 
the  reasons  therefore,  necessitate  the 
exemption  of  this  system  of  records 
from  the  requirements  of  other  cited 
provisions. 

b.  ID—M/NOOOOl. 

Sysname.  Personnel  Security 
Eligibility  and  Access  Information 
System. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  5  U.S.C.  552a:  (c)(3),  (d). 
(e)(1),  (e)(4)  (G)  through  (I),  and  (f). 

Authority.  5  U.S.C.  552a(k)  (2),  (3),  and 
(5)  as  applicable. 

Reasons.  Exempt  portions  of  this 
system  contain  information  that  has 
been  properly  classified  under  E.O. 
12356,  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy. 

Exempt  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  qualifications,  eligibility,  or 
suitability  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified, 
compartmented,  or  otherwise  sensitive 
information,  and  was  obtained  by 
providing  an  expressed  or  implied 
assurance  to  the  source  that  his/her 
identity  would  not  be  revealed  to  the 
subject  of  the  record. 

Exempted  portions  of  this  system 
further  contain  information  that 
identifies  sources  whose  confidentiality 
must  be  protected  to  ensure  that  the 
privacy  and  physical  safety  of  these 
witnesses  and  informants  are  protected. 

Dated:  March  31.  1987. 
Harold  U  Sloller.  f- 

Commander,  JAGC.  U.S.  Navy,  Federal 
Rfgister  Liaison  Officer 
|FR  Doc.  87-7588  Filed  4-6-87;  8:45  am) 
BILLING  COOe  UIO-OI-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

42  CFR  Part  7 

Distribution  of  Reference  Biological 
Standards  and  Biological  Preparations; 
User  Charge 

agency:  Centers  for  Disease  Control, 
Public  Health  Service,  MHS. 
action:  Final  rule. 

SUMMARY:  This  regulation  provides  for 
the  assessment  of  charges  to  private 
entities  to  cover  the  cost  of  producing 
and  distributing  reference  biological 
standards  and  biological  preparations 


by  the  Centers  for  Disease  Control 

(CDC). 

EFFECTIVE  date:  April  7. 1987. 

FOR  further  information  CONTACT 

William  K.  Harrell.  Ph.D.,  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control,  1600  Clifton  Road  NE.,  Atlanta. 
Georgia  30333.  Telephone  (404)  329-3352 
or  FTS  236-3352. 

SUPPLEMENTARY  INFORMATION:  CDC  has 
been  delegated  the  authority  under 
section  352  of  the  Public  Health  Service 
(PH^  Act  (42  U.S.C.  283).  as  amended, 
to  produce  and  distribute  biological 
prodects  in  the  conduct  of  its  functional 
responsibilities.  Under  Title  V  of  the 
Independent  Offices  Appropriation  Act 
(lOA^)  of  1952  (31  U.S.C.  9701).  a 
fedeilal  agency  may  charge  for  the 
services  it  provides  when  such  services 
confer  a  special  benefit  upon  an 
identifiable  recipient.  On  April  29. 1986. 
CDC  published  a  notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (51 
FR  15919)  to  establish  a  program 
whereby  private  organizations  would  be 
assessed  a  user  fee  to  cover  the  cost  to 
CDC  of  producing  and  distributing 
reference  biological  standards  and 
biological  preparations. 

User  Charge 

This  final  rule  imposes  a  user  charge 
for  the  distribution  of  biological 
products  to  private  entities.  Based  on 
the  s6me  level  of  services  as  in  the  past, 
these  user  charges  would  be  expected  to 
generate  about  S95,000  annually  toward 
the  cjost  of  producing  and  distributing 
reference  biological  standards  and 
biolqgical  preparations.  CDC  has 
estiifated  that  currently  it  will  cost  an 
averpge  of  $24  to  produce,  distribute, 
and  recover  the  administrative  costs  for 
a  unit  of  reagents  to  these  organizations. 

Confutation  of  User  Charge 

1.  Program  cost.  The  cost  to  CDC  in 
Fiscal  Year  1985  for  producing  and 
distiibuting  reference  biological 
standards  and  biological  preparations  to 
privlte  entities  is  estimated  to  be 
$95.Q00.  This  cost  includes  both  direct 
cost!  such  as  salaries  and  equipment, 
and  indirect  costs  such  as  rent, 
telephone  service,  and  a  proportionate 
share  of  management  and 
administrative  costs. 

2.  Computation  of  user  charge.  In  this 
pro-am,  CDC  is  attempting  to  generate, 
through  a  user  charge,  a  sum  equal  to 
the  $95,000  in  program  costs.  CDC 
receives  requests  from  private  entities 
for  Approximately  4.000  units  of 
reference  biological  standards  and 
biological  preparations  each  year.  For 
purposes  of  this  program,  CDC  will 
impose  a  user  charge  per  unit 


distributed.  The  cost  will  vary, 
depending  upon  the  type  of  preparation 
requested. 

Exemptions 

CDC  will  not  impose  a  user  charge  on 
State  and  local  health  departments, 
governmental  institutions  (e.g..  State 
hospitals  and  universities),  the  World 
Health  Organization,  or  ministries  of 
health  of  foreign  governments  when 
these  materials  are  provided  to  those 
agencies  for  public  health  reasons  and 
not  for  the  benefit  of  the  requesters.    ; 

Terms  of  Payment 

CDC's  Initial  procedure  will  require  a 
purchase  order  at  the  time  the  request 
for  the  materials  is  received.  The 
organization  will  be  billed  at  the  end  of 
each  month  for  materials  distributed. 
Users  may  obtain  information  about 
ordering  and  payment  procedures  by 
writing  CDC. 

Economic  Impact 

The  Secretary  has  determined  that 
this  final  rules  does  not  significantly 
impact  on  a  substantial  number  of  small 
entities  and  therefore  does  not  require 
preparation  of  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354. 

The  Secretary  has  also  determined 
that  this  final  rule  is  not  a  "major  rule" , 
under  Executive  Order  12291.  Thus,  a 
regulatorv  impact  analysis  is  not  i 

required  because  it  will  not:  j 

(1)  Have  an  annual  effect  on  the  i 
economy  of  Si 00  million  or  more; 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers;  individual  | 
industries:  Federal,  State,  or  local 
government  agencies;  or  geographic 
regions:  or 

(3)  Result  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 

markets.  I  j 

I  '      I 

Discussion  of  Comments 

Comments  were  received  from  only 
two  sources  in  response  to  the  NPRM. 
One  commenter,  a  commercial 
manufacturer  of  biological  preparations, 
suggested  that  if  there  is  to  be  a  charge 
for  biological  standards  and 
preparations,  it  should  be  applied 
uniformly  to  public  and  private 
organizations  because  the  ultimate 
benefit  is  to  the  public  at  large.  In 
response,  this  Department  feels  that 
commercial  manufacturers  of  biological 
preparations  are  using  CDC's  standards 
to  ensure  that  products  they 
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manufacture  meet  or  exceed  the  CDC 
standards  thereby  helping  to  ensure  the 
reliability  and,  therefore,  the 
profitability  of  these  products.  Thus,  the 
manufacturer  receives  benefits  above 
and  beyond  those  accuring  to  the 
general  public.  Although  CDC's 
production  and  distribution  of  reference 
biological  standards  and  biological 
preparations  also  serve  the  public 
interest  by  providing  the  mechanism  for 
ensuring  reliable  clinical  diagnostic 
tests,  the  existence  of  a  public  benefit 
does  not  prohibit  the  imposition  of  a 
user  charge,  provided  that  the 
Government  service  bestows  a  distinct 
benefit  upon  identifiable  beneficiaries. 

The  same  commenfer  suggested  that 
private  producers  of  diagnostic  products 
may  decide  to  create  their  own 
standards  or  purchase  standards, 
possibly  of  lower  quality,  from  a  private 
source.  They  further  suggest  that 
charging  for  these  standards  open  the 
possibility  for  competitive  private 
standards.  In  response,  there  is  no  legal 
requirement  for  the  use  of  CDC 
standards  and  private  entities  may  use 
any  standard  for  comparative  purposes. 
CDC  believes  that  imposing  a  user  fee 
for  these  standards  would  not 
necessarily  create  competitive  private 
standards.  The  cost  of  the  CDC 
standards  are  now  comparable  to  those 
of  the  private  sector. 

This  commenter  also  suggested  that 
the  legal  justification  for  limiting  the 
charge  to  private  entities  is  inadequate. 
The  commenter  questioned  the 
applicability  of  using  section  311(b)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
243)  as  a  precedent  for  only  charging 
private  entities.  They  argued  that 
charging  private  entities  for  training  for 
State  and  local  health  work  is  different 
from  charging  private  entities  for 
biological  preparations  used  in  the  same 
manner  by  both  the  public  and  private 
sector.  CDC  maintains  that  the 
precedent  is  applicable.  Personnel  from 
private  entities  that  receive  training  for 
State  and  local  public  health  work 
acquire  skills  that  enhance  the 
marketability  of  the  service  provided  by 
the  private  entity.  Thus,  the  private 
entity  receives  benefits  above  and 
beyond  those  accruing  to  the  general 
public. 

The  other  commenter.  a  private 
medical  association,  supported  the 
proposed  rule  in  its  entirety. 

At  its  own  initiative,  the  Department 
has  expanded  Section  7.4  to  incorporate 
the  criteria  to  be  used  in  establishing  the 
schedule  of  charges.  These  criteria  were 
previously  explained  in  the  preamble  to 
the  NPRM. 


List  of  Subjects  in  42  CFR  Part  7 

Administrative  practice  and 
procedure.  Biologies. 

Accordingly.  Title  42  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  Part  7  to  Subchapter  A  as 
set  forth  below. 

Dated:  October  28, 1986. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 

Approved:  March  12. 1987. 
Don  M.  Newman, 
Acting  Secretary. 

PART  7— DISTRIBUTION  OF 
REFERENCE  BIOLOGICAL 
STANDARDS  AND  BIOLOGICAL 
PREPARATIONS 

Sec. 

7.1  Applicability. 

7.2  Establishment  of  a  user  charge. 

7.3  Defmitions. 

7.4  Schedule  of  charges. 

7.5  Payment  procedures. 

7.6  Exemptions. 

Authority:  Sec.  215.  58  Stat.  690.  as 
amended  (42  U.S.C.  216);  Title  V  of  the 
Independent  Offices  Appropriation  Act  of 
1952  (31  U.S.C.  9701);  and  Sec.  352  of  the 
Public  Health  Service  Act.  as  amended  (42 
U.S.C.  263). 

§7.1    Applicability. 

The  provisions  of  this  Part  are 
applicable  to  private  entities  requesting 
from  the  Centers  for  Disease  Control 
(CDC)  reference  biological  standards 
and  biological  preparations  for  use  in 
their  laboratories. 

§  7.2    Establishment  of  a  user  charge. 

Except  as  otherwise  provided  in  S  7.6. 
a  user  charge  shall  be  imposed  to  cover 
the  cost  to  CDC  of  producing  and 
distributing  reference  biological 
standards  and  biological  preparations. 

§7.3    Definitions. 

"Biological  standards"  means  a 
uniform  and  stable  reference  biological 
substance  which  allows  measurements 
of  relative  potency  to  be  made  and 
described  in  a  common  currency  of 
international  and  national  units  of 
activity. 

"Biological  preparations"  means  a 
reference  biological  substance  which 
may  be  used  for  a  purpose  similar  to 
that  of  a  standard,  but  which  has  been 
established  without  a  full  collaborative 
study,  or  where  a  collaborative  study 
has  shown  that  it  is  not  appropriate  to 
establish  the  preparation  as  an 
international  standard. 

§  7.4    Schedule  of  charges. 

The  charges  imposed  in  §  7.2  are 
based  on  the  amount  published  in  CDC's 


price  list  of  available  products.  These 
charges  will  reflect  direct  costs  (such  as 
salaries  and  equipment),  indirect  costs 
(such  as  rent,  telephone  service,  and  a 
proportionate  share  of  management  and 
administrative  costs),  and  the  costs  of 
particular  ingredients.  Charges  may  vary 
over  time  and  between  different 
biological  standards  or  biological 
preparations,  depending  upon  the  cost  of 
ingredients  and  the  complexity  of 
production.  An  up-to-date  schedule  of 
charges  is  available  from  the  Biological 
Products  Branch.  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control. 
1600  Clifton  Road.  Atlanta.  Georgia 
30333. 

§  7.5    Payment  procedures. 

The  requester  may  obtain  information 
on  terms  of  payment  and  a  fee  schedule 
by  writing  the  "Centers  for  Disease 
Control."  Financial  Management  Office. 
Buckhead  Facility.  Room  200.  Centers 
for  Disease  Control.  1600  Clifton  Road. 
Atlanta.  Georgia  30333. 

S  7.6    Exemptions. 

State  and  local  health  departments, 
governmental  institutions  (e.g..  State 
hospitals  and  universities),  the  World 
Health  Organization,  and  ministries  of 
health  of  foreign  governments  may  be 
exempted  from  paying  user  charges, 
when  using  biological  standards  or 
biological  preparations  for  public  health 
purposes. 

(PR  Doc.  87-7615  Filed  4-6-87;  8:45  am) 

BILUNG  CODE  4160-1S-M 


Family  Suppoii  Administration 

45  CFR  Chs.  II,  III,  IV,  and  X 

Correction  of  Headings  to  Reflect 
Establishment  of  the  Family  Support 
Administration 

AGENCV:  Family  Support  Administration 
(FSA).  HHS. 

action:  Final  rule. 

SUMMARY:  This  rule  revises  the  name  of 
several  chapter  headings  currently 
contained  in  45  CFR  Chapters  II.  III.  IV. 
and  X  to  reflect  the  placement  of  certain 
programs  within  the  newly-established 
Family  Support  Administration. 

EFFECTiVE  DATE:  This  renaming  of 
chapter  headings  is  effective  April  7, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Howard  Rolston,  (202)  245-0392. 

SUPf>L£MENTARY  INFORMATION:  On  April 

4, 1986,  the  Secretary  announced  in  the 
Federal  Register  (51  FR  11641)  the 
establishment  of  the  Family  Support 
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Administration  consisting  of  the 
following  HHS  units: 

1.  The  Office  of  Family  Assistance. 
Iransferretl  from  the  Social  Security 
Administration  (SSA); 

2.  The  Office  of  Refugee  Resettlement, 
also  transferred  from  SSA: 

3.  The  Office  of  Child  Support 
Enforcement,  a  separate  unit  within 
HHS: 

4.  The  Office  of  Community  Services, 
also  a  separate  HHS  unit;  and 

5.  The  Work  Incentive  Program, 
transferred  from  the  Office  of  the 
Assistant  Secretary  for  Human 
Development  Services. 

Regulatory  Provisions 

These  programs"  regulations,  rules, 
orders,  statements  of  policy  and 
interpretations  remain  in  full  force  and 
effect.  However,  to  correct  reference  to 
these  programs  in  the  Code  of  Federal 
Regulations  and  to  enable  interested 
individuals  and  organizations  to  locate 
pertinent  regulations,  this  document 
corrects  chapter  headings  in  45  CFR 
Chapters  II,  III.  IV,  and  X  to  reference 
the  Family  Support  Administration. 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements  that 
are  subject  to  0MB  review  under  the 
Paperwork  Reduction  Act  of  1980  (F>ub. 
L.  96-511). 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  this 
regulation  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  therefore  does  not  require 
preparation  of  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354  (5 
U.S.C.  605(b)).  the  Regulatory  Flexibility 
Act. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  final  rule  is  not  a  "maior  rule"  under 
Executive  Order  12291.  Thus,  a 
regulatory  impact  analysis  is  not 
required  because  it  will  not: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

2.  Impose  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  Stale  or  local 
government  agencies  or  geographic 
regions:  or 

3.  Result  in  significant  adverse  effects 
on  competition  employment,  investment, 
produclivily,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 

marlflets. 

Waiver  of  Proposed  Rule  Making 

Wf  are  publishing  this  regulation  m 
final  form,  without  notice  of  proposed 
rule  making.  Under  5  U.S.C.  553(b), 
notice  of  proposed  rule  making  may  be 
waived  for  rules  of  agency  organization, 
procedure  or  practice,  or  when  the 
agency  for  good  cause  finds  that  notice 
is  impracticable,  unnecessary,  or 
contnary  to  the  public  interest  Since  this 
regulation  merely  corrects  regulatory 
chapter  headings  to  refer  to  the  Family 
Support  Administration,  the  result  of  a 
departmental  reorganization,  and  in  no 
way  revises  regulatory  substance,  notice 
of  proposed  rule  making  is  unnecessary, 
impricficable  and  contrary  to  the  public 
interest. 

TITLES  45,  CHAPTERS  II,  HI,  »V,  AND  X— 

[AMENOEDl 

1.  45  CFR  Chapters  II,  IIL  IV,  and  X 
are  amended  by  revising  the  Chapter 
titles  to  read  as  follows: 

CHAPTER  ll-OFFICE  OF  FAMILY 
ASSISTANCE  (ASSISTANCE  PROGRAMS), 
FAMILY  SUPPORT  ADMINISTRATION, 
DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

CHAPTER  III— OFFICE  OF  CHILD  SUPPORT 
ENFORCEMENT  (CHILD  SUPPORT 
ENFORCEMENT  PROGRAM),  FAMILY 
SUPPORT  ADMINISTRATION, 
DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

CHAPTER  IV— OFFICE  OF  REFUGEE 
RESETTLEMENT,  FAMILY  SUPPORT 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

CHAPTER  X-OFFICE  OF  COMMUNITY 
SERVICES,  FAMILY  SUPPORT 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

(Cata)og  of  Federal  Domestic  Assistance 
Progrtms.  Program  No.  13.808.  Public 
Assistance — Maintenance  Assistance; 
Program  No.  13.679.  Child  Support 
Enforcement  Program;  Program  No.  13.814, 
RefuaBe  and  Entrant  Program;  Program  No. 
13.66i  Commumty  Services  Block  Grant; 
Progr«m  No.  13.646,  Work  Incentive 
Program.) 

Dated:  February  5. 1987. 
Wayne  A.  Stantoa, 

Administration.  Family  Support 
Administration,  and  Director.  Office  of  Child 
Support  Enforcement. 

Approved;  March  17. 1987. 
Otis  B.  Bowen, 
Secrf^ary. 
|FR  Hoc.  87-7495  Filed  4-6-87:  8:45  »m\ 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Rirt  7  and  ApperKMces 

lAIOAR  Notice  87-7] 

Acquisition  Regulation  Concerning 
Contracts  for  Personal  Services 
Abroad 

agency:  Agency  for  International 
Development.  (A.I.D.).  IDCA. 

action:  Pinal  rule. 

summary:  The  A.I.D.  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
add  guidance  concerning  solicitation 
and  negotiation  of  personal  services 
contracts  in  paragraphs  five  and  six  of 
AIDAR  Appendices  D  and  J  concerning 
A.I.D.  contracts  for  personal  services 
abroad. 

EFFECTIVE  DATE:  April  7,  1987. 

FOR  FURTHER  INFORMATION  C0««TACT:        ' 
M/SER/PPE.  Mrs.  Patricia  L  Bullock, 
telephone  (703)  875-1534. 

SUPPLEMf  ntary  information:  Pursuant 
to  40  U.S.C.  474,  section  706.302-70  of 
the  AIDAR  rrow  provides  an  exception 
to  other  than  full  and  open  competition 
when  foreign  assistance  objectives 
would  be  impaired.  Contracts  for 
personal  services  are  specified  in 
AIDAR  70e.302-70(b)  as  cases  in  which 
the  requirement  for  full  and  open 
competition  would  impair  foreign  aid 
programs. 

FAR  6.303-l(c)  permits  justifications 
supporting  less  than  full  and  open 
competition  to  be  made  on  a  class  basis. 
Given  the  number  of  contract  actions 
involved  and  the  similarity  of  the 
circumstances  existing  to  support  such 
justifications,  a  class  justification  was 
approved  by  the  A.I.D.  Procurement 
Executive  on  )anuary  20. 1987. 

Guidarice  on  soliciting  and  negotiating 
personal  services  contracts  had  been 
reserved  pending  development  and 
approval  of  the  class  fustification.  The 
AIDAR  is  now  being  amended  to 
incorporate  such  guidance. 

This  AIDAR  Notice  is  not  a  major  rule 
and  is  exempt  from  the  requirements  of 
Executive  Order  12291  by  0MB  Bulletin 
85-7.  The  changes  are  not  considered 
"significant"  under  FAR  1.301  or  FAR; 
1.501,  and  public  comments  have  not  ' 
been  solicited.  This  Notice  will  not  have 
an  impact  on  a  substantial  number  of 
small  entities  or  require  any  information 
collection,  as  contemplated  by  the 
Regulatory  Flexibility  Act  or  the 
Paperwork  Reduction  Act  respectively. 
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LisI  of  Subjects  in  48  CFR  Ch.  7, 
Appendices 

Government  procurement. 

For  the  reasons  set  out  in  the 
prea.-nble,  Chapter  7  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  the 
Appendices  to  Chapter  7  is  unchanged 
and  continues  to  read  as  follows: 

Authority:  Sec.  621.  Pub.  L  87-195.  75  Stat. 
445  (22  U.S.C.  2381),  as  amended:  E.  0. 12163. 
Sept.  29, 1979.  44  FR  56673,  3  CFR  1979  Comp.. 
p.  435. 

Appendices  to  Chapter  7 

2.  Paragraphs  5,  Solicitinq  for 
Personal  Services  Contracts,  and  6, 
Negotiating  a  Personal  Services 
Contract,  which  were  previously 
[Reserved],  are  added  to  read  as 
follows: 

Appendix  D— Direct  A.I.D.  Contracts  With 
U.S.  Citizens  or  U.S.  Resident  Aliens  for 
Personal  Services  Abroad 


5.  Soliciting  for  Personal  Services  Contracts 

(a)  Proiect  Officer's  responsibilities.  The 
Project  Officer  will  prepare  a  written  detailed 
statement  of  duties  and  a  statement  of 
minimum  qualifications  to  cover  the  position 
being  recruited  for.  The  statement  shall  be 
included  in  the  procurement  request  (e.g., 
A.I.D.  Form  1350-1,  Project  Implementation 
Order/Technical  Services  (PIO/T));  the 
request  shall  also  include  the  following 
additional  information  as  a  minimum: 

(1)  The  specific  foreign  location(s)  where 
the  work  is  to  be  performed,  including  any 
travel  requirements  (with  an  estimate  of 
frequency); 

(2)  The  length  of  the  contract,  with 
beginning  and  ending  dates,  plus  any  options 
for  renewal  or  extension: 

(3)  The  basic  education,  training, 
experience,  and  sicills  required  for  the 
position: 

(4)  An  estimate  of  what  a  comparable  OS/ 
FS  position  should  cost,  including  basic 
salary,  allowances,  and  differentials,  if 
appropriate: 

(5)  A  list  of  Government  or  host  country 
furnished  items  (e.g..  housing);  and 

(6)  If  the  PSC  will  be  providing  consulting 
services,  include  the  justification  required  by 
AIDAR  737.270(b). 

(b)  Contracting  Officer's  Responsibilities. 
(1)  The  Contracting  Officer  will  prepare  the 

solicitation  for  personal  services  which  shall 
contain: 

(i)  Three  sets  of  SF 1718  and  171A8.  (Upon 
receipt,  one  copy  of  each  171  and  171 A  shall 
be  forwarded  to  the  Project  Officer.) 

(ii)  A  detailed  statement  of  duties  or  a 
completed  position  description  for  the 
position  being  recruited  for. 

(iii)  A  copy  of  the  prescribed  contract 
Cover  Page.  Contract  Schedule.  General 
Provisions  and  Additional  General 
Provisions,  if  applicable,  as  well  as  the  FAR 
clauses  to  be  incorporated  by  reference. 


(iv|  A  copy  of  Attachment  2C  to  Chapter  2 
of  A.I.D.  Handboolc  24.  entitled  Employee 
Responsibihties  and  Conduct. 

(2)  The  Contracting  Officer  shall  comply 
with  the  requirements  of  AIDAR  706J02- 
70(c)  as  detailed  in  paragraph  5(c)  below. 

(c)  Competition. 

(1)  Under  AIDAR  706.302-70(bHl).  personal 
services  contracts  are  exempt  from  the 
requirements  for  full  and  open  competition 
with  two  limitations  that  must  be  observed 
by  Contracting  Officers; 

(i)  Offers  are  to  be  requested  from  as  many 
potential  offerors  as  is  practicable  under  the 
circumstances,  and 

(ii)  A  justification  supporting  less  than  full 
and  open  competition  must  be  prepared  in 
accordance  with  FAR  6.303. 

(2)  A  class  justincation  was  approved  by 
the  A.I.D.  Procurement  Executive  on  January 
20, 1987  which  will  satisfy  the  requirements 
of  AIDAR  706J02-7D(c)(2)  for  a  justification 
in  accordance  with  FAR  6.303  subject  to  the 
following  conditions  for  use  for  personal 
services  contracts  with  U.S.  citizens  or  U.S. 
resident  aliens: 

(i)  If  recruited  from  the  United  States,  the 
position  was  either  publicized  in  a  U.S. 
trade/professional/  technical  publication,  the 
Commerce  Business  Daily  or  a  newspaper  or 
similar  publication,  or  the  procedure  in 
paragraph  (iii)  below  was  followed. 

(ii)  If  recruited  locally,  the  position  was 
publicized  in  the  same  way  that  the  Mission 
announces  direct  hire  U.S.  citizen  positions, 
or  the  procedure  in  paragraph  (iii)  below  was 
followed. 

(iii)  As  an  alternative  to  the  procedures  in 
paragraphs  (i)  and  (ii)  above,  at  least  3 
individuals  were  considered  by  consulting 
source  lists  (e.g.,  applications  or  resumes  on 
hand)  or  conducting  other  informal 
solicitation. 

(iv)  A  copy  of  the  class  justification  (which 
was  distributed  to  all  A.I.D.  Contracting 
Officers  via  Contract  Information  Bulletin) 
must  be  included  in  the  contract  file,  together 
with  a  written  statement,  signed  by  the 
Contracting  Officer,  that  the  contract  is  being 
awarded  pursuant  to  AIDAR  706.302-70(b)(l); 
that  the  conditions  for  use  of  this  class 
justification  have  been  met;  and  that  the  cost 
of  the  contract  is  fair  and  reasonable. 

(3)  Since  the  award  of  a  personal  services 
contract  is  based  on  technical  qualifications, 
not  price,  and  since  the  SF  171.  "Personal 
Qualifications  Statement",  and  SF  171A, 
■'Continuation  Sheet  for  Standard  Form  171", 
are  used  to  solicit  for  such  contracts.  FAR 
Subparts  15.4  and  15.5  and  FAR  Parts  52  and 
53  are  inappropriate  and  shall  not  be  used. 
Instead,  the  solicitation  and  selection 
procedures  outlined  in  this  Appendix  shall 
govern. 

(4)  If  the  appropriate  competitive  procedure 
in  paragraph  (2)  above  is  not  followed,  the 
Contracting  Officer  must  prepare  a  separate 
justification  as  required  under  AIDAR 
706.302-70(cH2). 

6.  Negotiating  a  Personal  Services  Contract 

Negotiating  a  personal  services  contract  is 
significantly  different  from  negotiating  a 
nonpersonal  services  contract  because  of  the 
employer-employee  relationship;  ttiercfore, 
the  selection  procedures  are  more  akin  to  the 
personnel  selection  procedures. 


(a)  Protect  Officer's  responsibilities.  The 
Project  Officer  shall  be  responsible  for 
reviewing  and  evaluating  the  applications 
(i.e..  SF  171s)  received  in  response  to  the 
solicitation  issued  by  the  Contracting  Officrr 
If  deemed  appropriate,  interviews  may  be 
conducted  with  the  applicants  before  the 
final  selection  is  submitted  to  the  Contracting 
Officer. 

(b)  Contracting  Officer's  responsibilities. 

(1)  The  Contracting  Officer  shall  forward  a 
copy  of  each  SF  171  received  under  the 
solicitation  to  the  Project  Officer  for 
evaluation. 

(2)  On  receipt  of  the  Project  Officer's 
recommendation,  the  Contracting  Officer 
shall  conduct  negotiations  with  the 
recommended  applicant.  Normally,  the 
Contracting  Officer  shall  negotiate  only  the 
salary  (see  the  salary  setting  coverage  in 
paragraph  4(f)  of  this  Appendix).  The  terms 
and  conditions  of  the  contract,  including 
differentials  and  allowances,  are  nol 
negotiable  or  waivable  without  a  properly 
approved  deviation  (see  AIDAR  701  470).  If 
the  Contracting  Officer  can  negotiate  a  salary 
that  is  fair  and  reasonable,  then  the  award 
shall  be  made. 

(3)  The  Contracting  Officer  shall  use  the 
certified  salary  history  on  the  SF  171  as  the 
basis  for  salary  negotiations,  along  with  the 
Project  Officer's  cost  estimate. 

(4)  The  Contracting  Officer  will  obtain  two 
copies  of  IRS  Form  W-4.  Employee's 
Withholding  Allowance  Certificate  from  the 
successful  applicant.  (Upon  receipt,  the 
Contracting  Officer  will  forward  one  copy  of 
the  W-4  to  the  office  of  the  Controller.) 

(5)  The  Contracting  Officer  will  obtain  Umt 
sets  of  SF  86,  Security  Investiagtion  Data  for 
Sensitive  Position  from  the  successful 
applicant  if  a  security  clearance  is  required 
for  the  position. 
***** 

2.  Paragraphs  5.  Soliciting  for 
Personal  Services  Contracts,  and  6, 
Negotiating  a  Personal  Services 
Contract,  which  were  previously 
[Reserved),  are  added  as  follows- 

Appendix  ] — Direct  A.I.D.  Coniraris  With 
Cooperating  Country  NalionaU  and  With 
Third  Country  Nationals  for  Personal 
Services  Abroad 


5.  Soliciting  for  Personal  Serviim  Contracts 

(a)  Project  Officer's  responsibilities.  The 
Project  Officer  (or  the  responsible  requiring 
office),  will  prepare  a  written  detailed 
statement  of  duties  and  a  statement  of 
minimum  qualifications  to  cover  the  position 
being  recruited  for.  The  statement  shall  be 
included  in  the  procurement  request;  the 
procurement  request  shall  also  include  the 
following  additional  information  as  a 
minimum: 

(1)  The  specific  foreign  location(s)  where 
the  work  is  to  be  performed,  including  any 
travel  requirements  (with  an  estimate  of 
frequency); 

(2)  The  length  of  the  contract,  with 
beginning  and  ending  dates,  plus  any  options 
for  renewal  or  extension; 
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(3)  The  basic  education,  training, 
experience,  and  skills  required  for  the 
position: 

(4)  An  estimate  of  what  a  comparable  CS/ 
FS  position  should  cost,  including  basic 
salary,  allowances,  and  differentials,  if 
appropriate: 

(5)  A  list  of  Government  or  host  country 
furnished  items  (e.g..  housing):  and 

(6)  If  the  PSC  will  be  providing  consulting 
services,  include  the  justification  required  by 
AIDAR  737.270(b). 

(b)  Contracting  Officer's  responsibilities. 

(1)  The  Contracting  Officer  will  prepare  the 
solicitation  for  personal  services  which  shall 
contain: 

(i)  Three  sets  of  certified  biographical  data 
and  salary  history.  (Upon  receipt,  one  copy  of 
the  above  information  shall  be  forwarded  to 
the  Project  Officer.) 

(ii)  A  detailed  statement  of  duties  or  a 
completed  position  description  for  the 
position  being  recruited  for. 

(iii)  A  copy  of  the  prescribed  contract 
Cover  Page.  Contract  Schedule,  General 
Provisions  and  Additional  General 
Provisions,  if  applicable,  as  well  as  the  FAR 
clauses  to  be  incorporated  by  reference. 

(iv)  A  copy  of  Attachment  2C  to  Chapter  2 
of  A.I.D.  Handbook  24.  entitled  Employee 
Responsibilities  and  Conduct. 

(2)  The  Contracting  Officer  shall  comply 
with  the  requirements  of  AIDAR  706.302- 
70(c)  as  detailed  in  paragraph  5(c)  below. 

(c)  Competition. 

(1)  Under  AIDAR  706.302-70(b|(l).  personal 
services  contracts  are  exempt  from  the 
requirements  for  full  and  open  competition 
with  two  limitations  that  must  be  observed 
by  Contracting  Officers; 

(i|  offers  are  to  be  requested  from  as  many 
potential  offerors  as  is  practicable  under  the 
circumstances,  and 

(ii)  a  justification  supporting  less  than  full 
and  open  competition  must  be  prepared  in 
accordance  with  FAR  6.303. 

(2)  A  class  justification  was  approved  by 
the  A.I.D.  Procurement  Executive  on  January 
20. 1987  which  will  satisfy  the  requirements 
of  AIDAR  706.302-70(c)(2)  for  a  justification 
in  accordance  with  FAR  6.303  subject  to  the 
following  condition  for  use  for  personal 
services  contracts  with  Cooperating  Country 
Nationals  and  Third  Country  Nationals: 

(i)  New  contracts  are  publicized  consistent 
with  Mission/Embassy  practice  on 
announcement  of  direct  hire  FSN  positions. 
Renewals  or  extensions  with  the  same 
individual  for  continuing  service  do  not  need 
to  be  publicized. 

(ii)  A  copy  of  the  class  justification  (which 
was  distributed  to  all  A.I.D.  Contracting 
Officers  via  Contract  Information  Bulletin) 
must  be  included  in  the  contract  file,  together 
with  a  written  statement,  signed  by  the 
Contracting  Offlcer.  that  the  contract  is  being 
awarded  pursuant  to  AIDAR  706.302-70(b)(l): 
that  the  conditions  for  use  of  this  class 
justification  have  been  met:  and  that  the  cost 
of  the  contract  is  fair  and  reasonable. 

(3)  Since  the  award  of  a  personal  services 
contract  is  based  on  technical  qualifications, 
not  price,  and  since  the  biographical  data  and 
salary  history,  are  used  to  solicit  for  such 


contracts,  FAR  Subparts  15.4  and  15.5  and 
FAR  Parts  52  and  53  are  inappropriate  and 
shall  not  be  used.  Instead,  the  solicitation 
and  selection  procedures  outlined  in  this 
Appendix  shall  govern. 

(4)  If  the  appropriate  competitive  procedure 
in  paragraph  (2)  above  is  not  followed,  the 
Contracting  Officer  must  prepare  a  separate 
justification  as  required  under  AIDAR 
706.30a-70(c)(2). 

6.  Ntgotialing  a  personal  services  contract. 
Negotiating  a  personal  services  contract  is 
significantly  different  from  negotiating  a 
nonpersonal  services  contract  because  of  the 
employer-employee  relationship:  therefore, 
the  selection  procedures  are  more  akin  to  the 
personnel  selection  procedures. 

(a)  Project  Officer's  responsibilities.  The 
Project  Officer  shall  be  responsible  for 
reviewing  and  evaluating  the  applications 
received  in  response  to  the  solicitation  issued 
by  the  Contracting  Officer.  If  deemed 
appropriate,  interviews  may  be  conducted 
with  tbe  applicants  before  the  final  selection 
is  submitted  to  the  Contracting  Officer, 

(b)  Contracting  Officer's  responsibilities. 

(1)  The  Contracting  Officer  shall  forward  a 
copy  Qf  each  statement  of  biographical  data 
and  salary  history  received  under  the 
solicitation  to  the  Project  Officer  for 
evaluation. 

(2)  On  receipt  of  the  Project  Officer's 
recommendation,  the  Contracting  Officer 
shall  conduct  negotiations  with  the 
recommended  applicant.  The  terms  and 
conditions  of  the  contract  will  normally  be  in 
accordance  with  the  local  compensation  plan 
which  forms  the  basis  for  all  compensation 
payments  paid  to  FSNs  which  includes  CCNs 
and  TTCNs. 

(3)  The  Contracting  Officer  shall  use  the 
certified  salary  history  on  the  certified 
statement  of  biographical  data  and  salary 
histoiy  as  the  basis  for  salary  negotiations, 
along'with  the  Project  Officer's  cost  estimate. 

(4)  The  Contracting  Officer  will  obtain 
necessary  data  for  a  security  and  suitability 
clearance  to  the  extent  required  by  A.I.D. 
Handbook  B,  Security. 

*         «         *         * 

Dated:  March  27. 1987. 
(ohn  F.  Owens. 

Procurement  Executive. 

[FR  Doc.  87-7582  Filed  4-6-B7:  8:45  am) 

BtLLIMQ  CODE  611C-01-M 


DEPARTMENT  OF  DEFENSE 


48  CFR  Parts  217  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Identification  of  Sources  of  Supply 

AQENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Defense  Acquisition 
Regolatory  Council  iias  approved 
changes  to  the  coverage  in  the  DoD  FAR 
Supplement  regarding  Identification  of 


Sources  of  Supply.  The  purpose  of  these 

changes  is  to  implement  section  928  of 

Pub.  L  99-^91, 

EFFECTIVE  DATE:  April  15, 1987  (Effective 

on  all  contracts  entered  into  on  or  after 

April  15. 1987). 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Ow^en  Green.  Acting  Executive 

Secretary,  DAR  Council.  202/697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  1231  of  Pub.  L.  98-525,  as 
amended  by  section  928  of  Pub,  L,  99- 
591,  requires  delivery  of  source 
information  under  DoD  supply  contracts. 
This  final  rule  modifies  the  existing  rule 
by  stipulating  that  the  coverage  applies 
to  all  contracts  requiring  delivery  of 
supplies,  other  than  commercial  items 
sold  in  substantial  quantities  to  the 
general  public  and  priced  at  established 
catalog  or  market  prices  or  awarded 
through  full  and  open  competition. 

B.  Regulatory  Flexibility  Act 
Informatien 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  This  rule  excludes 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  and 
priced  at  established  catalog  or  market 
prices  or  awards  made  through  full  and 
open  competition.  Therefore  contractors 
will  not  have  to  identify  the  actual 
manufacturer,  the  national  stock 
number,  or  the  source  of  technical  data 
for  such  items.  DoD  estimates  that  the 
total  impact  of  this  reduced  workload  on 
all  businesses  is  a  reduction  of  700,250 
hours  annually.  In  FY  1985,  59%  of  all 
contract  actions  were  awarded  to  small 
businesses.  DoD  estimates  that  the 
reduced  workload  applicable  to  all 
small  businesses  is  a  reduction  of 
approximately  413,148  hours  annually 
(-700.250x59%).  Since  DoD  conducts 
business  with  approximately  40.000 
small  businesses  per  year,  this  reduction 
is  considered  insignificant, 

C.  Paperwork  Reduction  Act  j 

Information  ! 

The  Department  of  Defense  estimates 
that  the  implementation  of  this  coverage 
will  result  in  a  paperwork  burden 
reduction  of  700.250  hours,  OMB 
approved  the  burden  estimate  on  10 
March  1987.  clearance  number  0704- 
0214, 
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List  of  Subjects  in  48  t..r  k  rans  217  and 
252 

Government  procurement. 
Owen  L.  Green,  III. 

Acting  Executive  Secretary,  Defense 
Acquisition,  Regulatory  Council 

Therefore,  48  CFR  Parts  217  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  217  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 
201.301. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

2.  Section  217.7204  is  amenf^ad  by 
revising  the  first  sentence  of  paragraph 
(a);  by  removing  in  paragraph  (a)(1) 
between  the  words  "or"  and  "all"  the 
word  "of;  by  adding  a  new  paragraph 
(b);  by  redesignating  the  existing 
paragraph  (b)  to  paragraph  (c);  by 
removing  at  the  end  of  paragraph  (2)  of 
the  redesignated  paragraph  (c)  the  word 
"or";  by  changing  the  period  at  the  end 
of  paragraph  (3)  of  the  redesignated 
paragraph  (c)  to  a  semicolon  and  adding 
the  word  "or";  by  adding  paragraph  (4) 


to  the  redesignated  paragraph  (c);  and 
by  redesignating  the  existing  paragraph 
(c)  to  paragraph  (d);  to  read  as  follows: 

217.7204    IdentmcatkMi  of  sources  of 
supply. 

(a)  10  U.S.C.  2384(a)  requires  that, 
whenever  practicable,  each  contract 
requiring  the  delivery  of  supplies,  other 
than  commercial  items  sold  in 
substantial  quantities  to  the  general 
public  and  priced  at  established  catalog 
or  market  prices  or  awarded  through  full 
and  open  competition,  shall  require  that 
the  contractor  identify: 
***** 

(b)  This  section  does  not  apply  to  a 
contract  that  requires  delivery  of 
supplies  that  are  commercial  items  sold 
in  substantial  quantities  to  the  general 
public  if  the  contract — 

(1)  Provides  for  the  acquisition  of  such 
supplies  at  established  catalog  or 
market  prices;  or 

(2)  Is  awarded  through  the  use  of  full 
and  open  competition. 

(c)  *  *  * 

(4)  The  contracting  officer  determines 
that  paragraph  (b)  is  applicable  to  all 
items  under  the  contract. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.217-7270  is  amended  by 
changing  the  reference  in  the 
introductory  paragraph  to  read 
"217.7204(c)";  by  changing  the  date  of 
the  clause  to  read  "(FEB  87)";  by 
designating  the  existing  paragraph  of  the 
clause  as  paragraph  (a);  and  by  adding 
paragraph  (b)  to  the  clause  to  read  as 
follows: 


252.217-7270 
supply. 


Identification  of  sources  of 


(b)  The  requirements  of  paragraph  (a)  do 
not  apply  to  any  items  that  are  commercial 
items  sold  in  substantial  quantities  to  the 
general  public  if— 

(1)  The  items  are  priced  using  established 
catalog  or  market  prices;  or 

(2)  The  items  are  acquired  through  the  use 
of  full  and  open  competition. 

(End  of  clause) 

(FR  Doc.  87-7611  Filed  4-6-87;  a-45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making   prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  418,  419,  420,  421,  424, 
427,  432,  and  448 

[Docket  No.  3716S] 

Prevented  Planting  Endorsement  to 
Barley,  Corn,  Cotton,  ELS  Cotton, 
Grain  Sorghum,  Oat,  Rice,  and  Wtieat 
Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Barley,  Com,  Cotton,  ELS  Cotton. 
Grain  Sorghum,  Oat,  Rice,  and  Wheat 
Crop  Insurance  Regulations  (7  CFR  Parts 
419,  432,  421.  448.  420,  427,  424,  and  418. 
respectively),  effective  for  the  1988  crop 
year  only.  The  intended  effect  of  this 
rule  is  to:  (1)  Provide  for  use  of  the  sales 
closing  date  of  the  qualifying  crop 
insurance  policy  as  a  specific  point  of 
reference  to  determine  the  endorsement 
reporting  date;  (2)  allow  set  off  to  pay 
premium:  (3)  require  the  insured  to 
report  total  production  from  all  units  of 
the  qualifying  crop  policy;  (4)  include  the 
insured's  share  of  the  production 
guarantee  in  the  determination  of 
indemnity;  (5)  clarify  that  the 
endorsement  is  on  an  annual  basis  and 
define  requirements  to  stay  insured  from 
year  to  year;  (6)  add  definitions  of 
"ASCS"  and  "Farm";  and  (7)  redefine 
"Prevented  planting  date",  "Unit",  and 
"Yield  Guarantee".  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  May  7. 1987.  to 
be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 


South  Building,  U.S.  Department  of 
Agriculture.  Washington.  DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insuraice  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC.  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  the  regulations  affected 
by  this  action  remain  unchanged  and  are 
made  part  of  each  regulation  affected  by 
this  rule. 

E.  Ray  Fosse.  Manager  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iiuiovation.  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  [2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Fe(]eral  Domestic  Assistance  under 
No.  ia450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  proposed 


changes  in  the  prevented  planting 
endorsement  are: 

1.  Section  2.  Clarify  that  any  acreage 
intended  for  planting  must  be  insured 
under  the  qualifying  crop  insurance    ' 
policy  before  insurance  will  attach 
under  this  endorsement.  This  change  is 
made  to  prevent  attachment  of 
insurance  under  the  endorsement  to 
acreage  which  is  otherwise  uninsurable 
under  the  qualifying  crop  insurance 
policy. 

2.  Section  3.  Add  a  provision  requiring 
that  at  the  time  the  insured  must  report 
the  acreage  under  the  prevented 
planting  endorsement,  it  also  must  be 
reported  by  the  intended  type  and 
practice.  Since  the  indemnity  under  the 
endorsement  is  directly  related  to  the 
guarantee  for  the  qualifying  crop  and 
that  guarantee  is  established  by  type 
and  practice  it  is  necessary  to  state  the 
basis  for  determining  the  guarantee  for 
the  endorsement  in  a  similar  manner. 

Change  the  date  of  reporting  acreage 
from  the  r^orting  date  established  by 
the  actuarial  table  to  not  later  than  the 
sales  closing  date  for  the  applicable 
qualifying  crop. 

3.  Section  6.  Add  a  section  specifically 
allowing  set  off  for  payment  of  premium. 
Although  this  is  allowed  under 
provisions  of  the  qualifying  crop  policy, 
it  is  repeated  in  the  endorsement  to 
clarify  the  Corporation's  intent  in  this 
regard. 

4.  Section  9.  Eliminate  the  requirement 
for  an  insured  to  report  to  FCIC  the  total 
production  from  the  units  established 
under  the  provisions  of  the  qualifying 
crop  policy.  Such  information  was 
previously  required  to  calculate  the 
amount  of  indemnity. 

Remove  the  reference  to  acreage 
intended  for  planting  from  which  a 
forage  crop  is  harvested.  The 
Corporation  will  no  longer  insure  any 
acreage  planted  to  a  perennial  crop. 
(See:  Subsection  ll.b.(l).) 

5.  Section  10.  Revise  the  time,  report, 
and  notice  provisions  to  more  clearly 
explain  what  the  insured  must  do  to  be 
eligible  and  to  stay  insured  from  year  to 
year. 

Remove  the  contract  change  date 
requirement  as  being  duplicative  of  the 
qualifying  crop  policies. 

6.  Section  11.  Add  a  definition  for 
"ASCS". 

Add  a  definition  for  "farm"  as 
meaning  the  land  which  is  designated  by 
the  Agricultural  Stabilization  and 
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Conservation  Service  (ASCS)  under  a 
single  farm  serial  number  to  clarify  that 
an  applicant  for  the  prevented  planting 
endorsement  must  comply  with  ASCS 
qualifying  programs. 
Redefine: 
"Prevented  planting  date"  to  establish 
when  insurance  will  end  for  areas 
where  there  are  no  spring-planted 
crops; 
"Unit"  to  remove  the  reference  to 

reporting  and  correcting  units;  and 
"Yield  Guarantee"  to  clarify  that  the 
coverage  level  applicable  under  the 
qualifying  crop  contract  is  used  to 
determine  the  liability  for  that  crop 
under  the  Prevented  Planting 
Endorsement. 
FCIS  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Room  4090,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington,  DC.  20250,  during  regular 
business  hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Parts  418, 419, 
420,  421, 424, 427, 432,  and  448 

Crop  Insurance;  Wheat.  Barley.  Grain 
Sorghum,  Cotton,  Rice,  Oat,  Com.  ELS 
Cotton. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Barley, 
Com.  Cotton,  ELS  Cotton,  Grain 
Sorghum,  Oat.  Rice,  and  Wheat  Crop 
Insurance  Regulations  {7  CFR  Parts  418. 
419.  432.  421.  448.  420,  427.  424,  and  418, 
respectively),  effective  for  the  1988  and 
succeeding  crop  years,  in  the  following 
instances: 

PARTS  418,  419,  420,  421,  424,  427, 
432,  AND  448— [AMENDED] 

1.  The  Authority  citation  for  7  CFR 
Parts  418,  419,  420,  421,  424.  427.  432.  and 
448.  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430.  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516). 

2.  7  CFR  Parts  418.  419,  420,  421,  424. 
427.  432.  and  448  are  amended  by 
revising  §§  418.8.  419.9,  420.a  421.8, 
424.8.  427.8,  432.8  and  448.8  in  their 
entirety  to  read  as  follows: 

§ 

endorsement 

(a)  A  prevented  planting  crop 
insurance  endorsement  on  the  qualifying 
crop  will  be  available  to  all  insureds 
have  a  qualifying  crop  insurance 
contract  under  the  provisions  of  this 


Prevented  planting 


Part  and  who  participate  in  the  ASCS 
Acreage  Reduction  Program  or  Set-aside 
Program.  This  endorsement  is  not 
continuous.  Application  must  be  made 
annually  for  the  prevented  planting 
endorsement  not  later  than  the  sales 
closing  date  established  by  the  actuarial 
table  for  the  applicable  qualifying  crop. 

(b)  The  provisions  of  the  Prevented 
Planting  Crop  Insurance  Endorsement 
for  the  1988  and  succeeding  crop  years 
are  as  follows: 

FEDERAL  CROP  INSURANCE 
CORPORATION 

Prevented  Planting  Crop  Insurance 
Endorsement 

(This  is  an  annual  election  to  be  made  by 
the  insured  before  the  date  specified  in 
Section  10.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this 
endorsement  in  return  for  the  premium  and 
your  compliance  with  all  applicable 
provisions. 

Prevented  Planting 

1.  Applicable  Provisions.  All  provisions  of 
the  qualifying  crop  insurance  contract  and 
the  prevented  planting  crop  insurance 
application  not  in  conflict  with  this 
endorsement  are  applicable. 

2.  Causes  of  Loss. 

a.  This  insurance  is  against  your  being 
unavoidably  prevented  from  planting 
insurable  acreage  to  the  qualifying  crop  or 
any  other  non-conserving  crop  during  the 
insurance  period.  (You  are  required  to  plant 
to  another  non-conserving  crop  during  the 
insurance  period  after  you  know  or  should 
have  known  that  it  is  no  longer  feasible  to 
plant  the  qualifying  crop  and  you  are  not 
prevented  from  planting  the  other  non- 
conserving  crop  by  an  insurable  cause.)  You 
must  be  prevented  from  planting  by  drought, 
flood,  or  other  natural  disaster  which  occurs 
within  the  insurance  period.  Limitations, 
exceptions,  or  exclusions  on  the  causes 
insured  against  may  be  contained  in  the 
actuarial  table. 

b.  We  will  not  insure  against  any 
prevention  of  planting: 

(1)  If  your  failure  to  plant  was  due  to  a 
cause  other  than  those  listed  in  subsection 
2.a.;  or 

(2)  If  most  producers  in  the  surrounding 
area  in  similar  circumstances  were  able  to 
plant  the  qualifying  crop  or  any  other  non- 
conserving  crop. 

3.  Acreage  and  Share  Insured. 

a.  The  acreage  insured  for  each  crop  will 
be  the  cultivated  acreage  in  the  county 
intended  to  be  planted  for  harvest  to  the 
qualifying  crop,  in  which  you  have  a  share,  as 
reported  by  you  or  as  determined  by  us, 
whichever  we  elect,  and  for  which  a  premium 
rate  is  provided  by  the  actuarial  table. 

b.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
qualifying  crop  if  the  crop  had  been  planted 
at  the  time  insurance  attaches.  However,  only 
for  the  purpose  of  determining  the  amount  of 
indemnity,  your  share  will  not  exceed  your 
share  on  the  prevented  planting  date. 


c.  Unless  otherwise  specified  by  the 
actuarial  table,  we  will  not  insure  any 
acreage  unless  you  have  a  valid  crop 
insurance  contract  for  the  current  crop  year 
on  the  qualifying  crop  and  the  acreage  is 
insurable  under  that  contract. 

d.  You  must  participate  in  the  ASCS 
acreage  reduction  or  set-aside  program  for 
the  qualifying  crop  in  the  applicable  crop 
year  on  at  least  one  farm  which  is  part  of  the 
insured  unit  under  this  endorsement. 

4.  Report  of  Acreage  and  Share. 
You  must  report  on  our  form: 

a.  All  the  cultivated  acreage  intended  for 
planting  to  the  qualifying  crop  in  the  county 
in  which  you  have  a  share: 

b.  The  intended  type  and  practice:  and 

c.  Your  share  at  the  time  of  reporting. 
You  must  designate  separately  any 

cultivated  acreage  that  is  intended  for 
planting  to  the  qualifying  crop  that  is  not 
insurable.  This  report  must  be  submitted  not 
later  than  the  sales  closing  date  for  the 
qualifying  crop.  All  indemnities  may  be 
determined  on  the  basis  of  information  you 
submit  on  this  report.  If  you  do  not  submit 
this  report  by  the  reporting  date,  we  may 
elect  to  determine  the  insured  acreage  and 
share  or  we  may  deny  liability  on  the  unit. 
Any  report  submitted  by  you  may  be  revised 
only  upon  our  approval. 

5.  Amounts  of  Insurance  and  Coverage 
Levels. 

a.  The  amount  of  insurance  per  acre  is 
computed  by  multiplying  the  qualifying  crop 
yield  guarantee  times  the  price  election 
selected  for  the  qualifying  crop,  times  .35. 

b.  The  coverage  level  is  the  same  as  that 
selected  under  your  crop  insurance  contract 
for  the  qualifying  crop. 

6.  Annual  Premium. 

a.  The  annual  premium  is  earned  and 
payable  on  the  date  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
amount  of  insurance  per  acre  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share. 

b.  Interest  will  accrue  at  the  same  rate  and 
terms  on  any  unpaid  premium  balance  as  on 
the  qualifying  crop  insurance  contract. 

7.  Deductions  for  Debt.  Any  unpaid  amount 
due  us  may  be  deducted  from  any  indemnity 
payable  to  you  or  from  any  loan  or  payment 
due  you  under  any  Act  of  Congress  or 
program  administered  by  the  United  Slates 
Department  of  Agriculture  or  its  agencies. 

8.  Insurance  Period.  Insurance  attaches  on 
the  sales  closing  date  of  the  qualifying  crop 
insurance  contract  for  the  crop  year  and  ends 
at  the  earlier  of: 

a.  Planting  of  the  insured  acreage  to  the 
qualifying  crop  or  any  other  non-conserving 
crop;  or 

b.  The  prevented  planting  date. 

9.  Notice  of  Damage  or  Loss  and  Claim  For 
Indemnity. 

a.  If  you  fail  to  plant  the  insured  acreage 
and  expect  to  claim  an  indemnity  on  the  unit, 
you  must  give  us  notice  in  writing  not  later 
than  5  days  after  the  prevented  planting  date. 

b.  Any  claim  for  indemnity  must  be 
submitted  to  us  on  our  form  prior  to  the  time 
a  claim  is  or  should  be  filed  for  the  qualifying 
crop. 


nor 
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c.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  that  any  prevention  of 
planting  on  insured  acreage  was  directly 
caused  by  one  or  more  of  the  insured  causes 
during  the  insurance  period  for  the  crop  year 
for  which  the  indemnity  is  claimed:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

d.  The  indemnity  will  be  determined  for  the 
unit  by: 

(1)  Multiplying  the  insured  acreage  times 
the  amount  of  insurance  as  determined  in 
Section  5  of  this  endorsement: 

(2)  Subtracting  therefrom  the  amount 
obtained  by  multiplying  the  planted  acreage, 
times  the  amount  of  insurance:  and 

(3|  Mulitplying  this  result  by  your  share. 

e.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section. 

10.  Life  of  Contract:  Cancellation  and 
Termination. 

a.  This  contract  will  be  in  effect  only  for 
the  crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year. 

b.  This  contract  may  be  renewed  for  each 
succeeding  crop  year  if: 

(1 )  You  apply  and  report  your  intended 
acreage  for  planting  not  later  than  the  sales 
closing  date  of  the  qualifying  crop;  and 

(2)  The  qualifying  crop  insurance  contract 
is  not  cancelled  or  terminated  for  the  crop 
year. 

11.  Meaning  of  Terms. 

Kor  the  purposes  of  prevented  planting  crop 
insurance: 

a.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

b.  "Cultivated  acreage  intended  for 
planting"  means  land  that  was  ready  or, 
except  for  insured  causes,  could  have  been 
made  ready  for  planting,  but  does  not  include 
land: 

(1)  On  which  a  perennial  forage  crop  is 
being  grown  or  on  which  the  qualifying  crop 
or  other  not-conserving  crop  was  planted 
prior  to  the  prevented  planting  acreage 
reporting  dale:  or 

(2)  Which  was  not  or  would  not  have  been 
planted  to  comply  with  any  other  United 
States  Department  of  Agriculture  or  State 
programs  or  for  any  other  reason. 

c.  "Farm"  means  the  land  which  is 
designated  by  ASCS  under  a  single  farm 
serial  number. 

d.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  for  the 
qualifying  crop  and  shown  as  such  by  the 
actuarial  table. 

e.  "Non-conserving  crop"  means  any  crop 
planted  for  harvest  as  food.  feed,  or  fiber. 

f.  "Planted  acreage"  means  the  insurable 
acreage: 

(1)  Planted  to  the  qualifying  crop  or  any 
non-conserving  crop  during  the  insurance 
period:  or 

(2)  Which  could  have  been  planted  to  the 
qualifying  crop  or  any  non-con8er\'ing  crop 
during  the  insurance  period. 

g.  "Prevented  planting  date"  means  the 
latest  final  spring  planting  date  established 
by  the  crop  actuarial  tables  for  any  insurable 
crop  in  the  country,  except  tobacco,  plus  any 


extended  date  or  final  planting  date  offered 
under  any  late  planting  agreement.  (In  areas 
where  there  are  no  spring  planting  dates,  we 
will  useithe  latest  final  planting  fall  planting 
date.l 

h.  "Qialifying  crop"  means  the  ASCS 
prograna  crop  (barley,  corn,  cotton,  ELS 
Cotton,  grain  sorghum,  oats,  rice,  or  wheat) 
which  it  also  insured. 

i.  "Unt"  means  all  insurable  acreage  in  the 
county  ivhich  you  intend  for  planting  to  the 
qualifyilig  crop  prior  to  the  prevented 
planting  date  for  the  crop  year  at  the  time 
insuranpe  first  attaches  under  this  policy  for 
the  crop  year.  The  unit  will  be  determined 
when  tHe  acreage  is  reported. 

j.  "Yi<ld  guarantee"  means  the  result  of 
multiplying  your  yield  for  the  qualifying  crop 
by  your  coverage  level  for  that  crop. 

Done  in  Washington,  DC,  on  February  25, 
1987. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporilion. 
|FR  Doe.  87-7649  Filed  4-6-87:  8:45  am] 

BIU.ING  CODE  3410-M-M 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  612 
Personnel  Administration 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  publishes  for 
comment  a  proposed  amendment  to 
Subpart  B  of  Part  612  that  would 
prohibit  an  individual  serving 
simultaneously  as  an  employee  of  a 
Farm  Credit  System  (System)  bank  and 
a  System  association  it  supervises. 
Subpart  B  presently  prohibits  employees 
of  System  institutions  from  serving  as 
officeBS  or  directors  of  an  entity  that 
transacts  business  with  a  System 
instituftion  in  the  district  or  of  any 
commercial  bank,  savings  and  loan,  or 
other  non-System  Financial  institutions, 
with  certain  exceptions.  The  Farm 
Credit  Administration  Board  (Board),  is 
reconsidering  the  related  conflict-of- 
interest  issue,  and  invites  comment  on  a 
proposed  regulation  that  would  prohibit 
an  employee  of  a  System  bank  from 
servir(g  simultaneously  as  an  employee 
of  an  association  supervised  by  the 
bank. 

DATE:  Written  comments  must  be 
received  on  or  before  June  5, 1987. 
ADDRESSES:  Submit  any  comments  (in 
triplicate)  in  writing  to  Frederick  R. 
Medero,  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsel,  Farm  Credit 
Administration. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  J.  Acosta,  Senior  Attorney, 
Office  of  General  Counsel.  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883^020. 

SUPPLEMENTARY  INFORMATION:  Subpart 
B  of  12  CFR  Part  612,  Standards  of 
Conduct  for  Directors,  Officers  and 
Employees,  presently  prohibits 
employees  of  System  institutions  from 
serving  as  officers  or  directors  of  an 
entity  that  transacts  business  with  a 
System  institution  in  the  district  or  of 
any  commwcial  bank,  savings  and  loan, 
or  other  non-System  financial 
institutions,  with  certain  exceptions. 
Among  the  exceptions  is  an  entity  in 
which  the  System  institution  has  an 
ownership  Interest.  This  exception  has 
permitted  the  same  individual  to  serve 
as  the  chief  executive  officer  (CEO)  or 
other  employee  of  both  a  district  bank 
and  a  districtwide  association.  The  FCA 
has  not  previously  objected  to  these 
arrangements  in  approving  mergers  of 
like  associations. 

The  Board,  as  organized  under  the 
1985  Amendments,  is  reconsidering  the 
related  conflict-of-interest  issue,  and       ' 
invites  comment  on  a  proposed 
regulation  that  would  prohibit  an 
employee  of  a  System  bank  from  serving 
simultaneously  as  an  employee  of  an 
association  supervised  by  the  bank.  The 
FCA's  concerns  are  twofold.  The 
supervisory  responsibilities  of  the 
Federal  intermediate  credit  bank  (FICB) 
toward  the  production  credit 
associations  (PCAs)  and  the  Federal 
land  bank  (FLB)  toward  the  Federal  land 
bank  associations  (FLBAs)  under  the 
Farm  Credit  Act  of  1971,  as  amended, 
(Act)  make  the  potential  for  conflicts  of 
interest,  as  defined  in  FCA  regulations, 
greater  than  those  present  with  entities 
in  which  no  such  relationship  exists, 
FCA  regulations  consider  a  conflict  of 
interest  to  exist  "when  a  person  has  an 
interest  in  a  transaction,  relationship  or 
activity  which:  (1)  Actually  or 
potentially  affects  the  person's  ability  to 
perform  official  duties  and 
responsibilities  in  a  totally  impartial 
manner  and  in  the  best  interest  of  the 
employing  institution  or  (2)  Results  in 
such  person  being  unable  to  devote 
required  time  to  official  duties."  12  CFR 
612.2150.  The  Board  is  concerned  that  an 
individual,  as  an  employee  of  a  bank, 
may  find  it  difficult  to  be  totally 
impartial  in  discharging  its  supervisory 
responsibilities  toward  and  managing  its 
financial  relationship  with  an 
association  of  which  he  or  she  also 
serves  as  the  CEO.  Where  there  is  more 
than  one  PCA  in  the  district,  an  absence 
of  objectivity  in  performing  supervisory 
functions  may  operate  to  the  detriment 
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of  the  other  PCAs.  Even  where  there  is 
only  one  PCA,  an  absence  of 
impartiality  could  disadvantage  non- 
System  institutions  that  discount  with 
the  FICB.  At  a  minimum,  the  appearance 
of  a  conflict  is  inherent  in  such  an 
arrangement.  In  addition,  the  Board  is 
concerned  that  System  borrowers  may 
be  deprived  of  the  benefits  of 
supervision  of  their  associations  by  a 
separate  System  entity,  which  the  Act 
clearly  contemplates. 

The  FCA's  concern  is  not  confined  to 
the  position  of  the  CEO.  The  same 
rationale  could  be  applied  to  other  joint 
employees  when  a  supervisory 
relationship  is  involved.  Consequently, 
the  proposed  prohibition  in  the 
regulation,  if  adopted,  would  extend  to 
all  employees. 

It  should  be  noted  that  the  proposed 
regulation  does  not  include  a  provision 
which  would  grandfather  existing  joint 
employee  arrangements.  Rather,  the 
Board  expects  that,  should  be  the 
regulation  be  adopted  as  proposed, 
existing  arrangements  in  violation  of  the 
prohibition  would  be  terminated  as  soon 
as  reasonably  possible.  Compliance 
with  the  regulation  as  it  may  be  finally 
adopted  would  be  reviewed  as  a  part  of 
the  examination  process.  Accordingly. 
System  institutions  should  make 
appropriate  contingency  plans. 

Pending  final  action  by  the  Board  on 
the  proposed  regulation,  the  proponents 
of  any  pending  association  merger 
transaction  should  carefully  reconsider 
any  terms  of  the  proposal  that  would 
implement  or  authorize  arrangements 
for  common  employees  between  the 
resulting  association  and  its  supervisory 
bank  in  view  of  the  potential  conflicts  of 
interest  involved.  The  FCA  will  focus  on 
related  concerns  in  deciding  whether  to 
approve  those  mergers. 

List  of  Subjects  in  12  CFR  Part  612 

Banks.  Banking.  Credit,  Conduct 
standards.  Ethical  conduct. 

As  stated  in  the  preamble,  it  is 
proposed  that  Part  612  of  Chapter  VI. 
Title  12.  Code  of  Federal  Regulations  be 
amended  to  read  as  follows: 

PART  612— PERSONNEL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  612 
continues  to  read  as  follows: 

Authority:  12  US.C.  2243  and  2252. 

Subpart  B— Standards  of  Conduct  for 
Directors,  Officers  and  Employees 

2.  Section  612.2150  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 


§612.3150    Employees— proNbtted  acts. 

•  *         •         *         < 

(b)  An  employee  of  a  System 
institution: 

•  •        «        »        • 

(6)  Shall  not  serve  as  an  officer  or 
director  of  an  entity  that  transacts 
business  with  a  System  institution  in  the 
district  or  of  any  commercial  bank, 
savings  and  loan,  or  other  non-System 
financial  institution,  except  employee 
credit  unions.  For  the  purposes  of  this 
paragraph,  "transacts  business  '  does 
not  include  loans  by  a  System  institution 
to  a  family-owned  entity  and  does  not 
include  nonprofit  entities  or  entities  in 
which  the  System  institution  has  an 
ownership  interest,  except  that  no 
person  shall  serve  simultaneously  as  an 
employee  of  a  bank  and  an  association 
it  supervises.  With  the  prior  approval  of 
the  Board  of  the  employing  System 
institution,  an  employee  of  a  Federal 
land  bank.  Federal  intermediate  credit 
bank,  or  association  may  serve  as  a 
director  of  a  cooperative  which  borrows 
from  a  bank  for  cooperatives.  Boards, 
prior  to  approving  such  employee 
requests,  shall  evaluate  the  potential  of 
the  employee's  proposed  directorship  for 
violating  any  regulations  contained  in 
this  subpart,  with  particular  emphasis 
on  the  requirements  of  §  612.2190. 
Devotation  of  time  to  official  duties. 

•  •        *        •        . 

William  A.  Sanders,  Jr, 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  87-7834  Filed  4-6-87:  8:45  am] 

BILLING  CODE  670&-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  87-CE-10-AD] 

Airworthiness  Directives;  PUatus 
Britten-Norman,  Ltd.,  Model  BN-2A  Mk 
III  Trislander  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  apphcable  to  Pilatus  Britten- 
Norman,  Ltd.,  (PBN)  Models  BN-2A  Mk 
in.  BN-2A  Mk  III-l.  BN-2A  Mk  III-2. 
and  BN-2A  Mk  III-3  Series  airplanes, 
which  would  correct  the  severe  internal 
corrosion  problem  of  the  elevator  trim 
tab  operating  rods.  Several  in-service 
reports  have  been  received  that  rods, 
which  are  constructed  from  steel  tubing. 


have  been  found  with  internal  corrosion 
breaking  through  to  the  external  surface, 
which  could  lead  to  failure  of  the  rod 
and  result  in  tab  disconnect.  The 
proposed  AD  would  detect  this  internal 
corrosion  and  preclude  the  possible  loss 
of  aircraft  control. 

DATES:  Comments  must  be  received  on 
or  before  May  28, 1987. 

addresses:  Pilatus  Britten-Norman 
Mandatory  Service  Bulletin  BN-2/ 
SB.179,  Issue  1,  dated  January  30, 1987, 
applicable  to  this  AD  may  be  obtained 
from  Pilatus  Britten-Norman,  Ltd.. 
Bembridge,  Isle  of  Wight,  England.  This 
information  may  be  examined  in  the 
Rules  Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  duplicate 
to  Federal  Aviation  Administration, 
Central  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
87-CE-lO-AD,  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Ebina,  Aircraft  Certification 
Staff,  AEU-100,  Europe,  Africa,  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy,  B-1000  Brussels.  Belgium; 
Telephone  (322)  513.38.30:  or  Mr.  Harvey 
Chimerine,  FAA,  ACE-109.  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
Telephone  (816)  374-6932. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  87-CE-lO- 
AD,  Room  1558.  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion:  Several  in-service 
incidents  have  been  reported  that 
elevator  trim  tab  operating  rods,  which 
are  constructed  from  steel  tubing,  have 
been  found  with  severe  internal 
corrosion  breaking  out  to  the  surface. 
The  cause  of  the  corrosion  has  been 
traced  to  an  assembly  procedure  when  a 
"LOCKTITE"  sleeve  was  placed  over  a 
cleaned  surface  in  the  steel  tab  rod  tube 
assembly  and  the  surface  was  not 
reprotected.  Consequently,  internal 
rusting  occurred.  As  a  result,  Pilatus 
Britten-Norman,  Ltd.,  has  issued  Pilatus 
Britten-Norman  Mandatory  Service 
Bulletin  (MSB)  BN-2/SB.179,  Issue  1, 
dated  January  30, 1987,  which  requires 
removal  of  the  two  (2)  elevator  tab  rod 
assemblies  from  the  airplane, 
dismantling  of  the  rods,  inspection  for 
any  corrosion,  replacement  if  necessary, 
cleaning,  internal  corrosion  protection, 
and  reinstallation.  The  Civil 
Airworthiness  Authority-United 
Kingdom  (CAA-UK),  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Great  Britain,  has  classified 
this  Pilatus  Britten-Norman  MSB  No. 
BN-2/SB.179,  Issue  1,  dated  January  30. 
1987,  and  the  actions  recommended 
therein  by  the  manufacturer  as 
mandatory  to  assure  the  continued 
airworthiness  of  the  affected  airplanes. 
On  airplanes  operated  under  CAA-UK 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  CAA-UK 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness 
conformity  of  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  The  FAA  has  examined 
the  available  information  related  to  the 
issuance  of  Pilatus  Britten-Norman  MSB 
No.  BN-2/SB.179,  Issue  1,  dated  January 
30, 1987,  and  the  mandatory 
classification  of  this  service  bulletin  by 
the  CAA-UK.  Based  on  the  foregoing, 
the  FAA  believes  that  the  condition 
addressed  by  Pilatus  Britten-Norman 
MSB  No.  BN-2/SB.179,  Issue  1,  dated 
January  30, 1987,  is  an  unsafe  condition 
that  may  exist  on  other  products  of  this 
type  design  certificated  for  operation  in 


the  United  States.  Consequently,  the 
proposed  AD  would  require  removal  of 
the  two  (2)  elevator  tab  rod  assemblies 
from  the  airplane,  dismantling  of  the 
rods,  inspection  for  any  corrosion, 
replacement  if  necessary,  cleaning, 
internal  corrosion  protection,  and 
reinstallation. 

The  FAA  has  determined  there  are 
approximately  13  airplanes  affected  by 
the  proposed  AD.  The  cost  of  inspecting 
and  modifying  the  proposed  AD  is 
estimated  to  be  $160  per  airplane.  The 
total  cost  is  estimated  to  be  $2,080  to  the 
private  sector. 

The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  public  docket.  A  copy 
of  it  oiay  be  obtained  by  contacting  the 
Ruleai  Docket  at  the  location  provided 
undet  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Ffederal  Aviation  Administration 
proposes  to  amend  §39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12, 1983):  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 
PilatUB  Britten-Norman,  Ltd.:  Applies  to 

Models  BN-2A  Mk  III,  BN-2A  Mk  III-l. 

HN-2A  Mk  II1-2,  and  BN-2A  Mk  III-3  (all 

serial  numbers)  airplanes  certificated  in 

any  category. 
Compliance:  Required  within  30  days  after 
the  effective  date  of  this  AD.  unless  already 
accomplished,  and  every  24  calendar  months 
theraafter.  To  prevent  structural  failure  of  the 
elevator  trim  tab  operating  rods,  accomplish 
the  rollowing: 

(a)  Remove  the  two  (2)  elevator  trim  tab 
operating  rod  assemblies  in  accordance  with 
the  ifistruc^ions  contained  in  the 


"INSPECTION"  section  of  Pilatus  Britten- 
Norman,  Ltd..  Mandatory  Service  Bulletin 
(MSB)  No.  BN-2/SB.179,  Issue  1,  dated 
January  30. 1987  (hereinafter  referred  to  as 
MSB  BN-2/SB.179). 

(1)  Disassemble  one  end  of  each  control 
rod  and  visually  examine  the  rod  (tube) 
internally  and  externally  for  corrosion,  rust, 
or  cracks. 

(i)  If  any  corrosion,  rusL  or  crack  is  found, 
before  further  flight,  replace  the  control  rod 
and  accomplish  paragraphs  (a)(:)  through 
(a)(3)  of  this  AD  on  the  replacement  unit. 

(ii)  If  no  defect  is  found,  clean  and  apply 
corrosion  protection  to  the  rod  in  accordance 
with  the  "RECTinCATION  •  instructions  of 
MSB  BN-2/SB.179.  and  : 

(2)  Visually  inspect  each  ball  end  or  fork 
fitting  and  sleeve  (Part  Number  (P/N)  NB-45- 
2627),  after  removing  any  surface  rust,  for 
pitting,  discoloration,  or  cracks.  If  any 
evidence  of  corrosion,  pitting,  discoloration, 
or  crack  is  found,  before  further  flight: 

(i)  Replace  the  defective  part  with  a 
serviceable'unit. 

(ii)  Remove  the  fitting  and  sleeve  from  the 
other  end  of  the  associated  control  rod  and 
repeat  the  inspection  specified  in  paragraph 
(a)(2)of  thi*  AD. 

(3)  Reassemble  the  control  rods  in 
accordance  with  the  "RECTIFICATION" 
instructions  of  MSB  BN-2/SB.179. 

(4)  Reinstall  the  control  rod  in  accordance 
with  the  "RETURNING  THE  AIRCRAFT  TO 
SERVICE"  Instructions  of  MSB  BN-2/SB.179. 

(b)  Aircraft  may  be  flown  in  accordance 
with  FAR  21197  to  a  location  where  this  AD 
can  be  accamplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff.  AEU- 
100,  Europe,  Africa,  and  Middle  East  Office, 
FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium. 

All  persons  affected  by  this  directive  may 
obtain  a  copy  of  the  document  referred  to 
herein  upon  request  to  Pilatus  Britten- 
Norman.  Ltd.,  Bembridge.  Isle  of  Wight, 
England:  or  may  examine  the  document 
referred  to  herein  at  FAA,  Office  of  the 
Regional  CJounsel,  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  6410b. 

Issued  in  Kansas  City,  Missouri,  on  March 
27.  1987. 

lerold  M.  Chavkin. 
Acting  Director.  Central  Region. 
(FR  Doc.  87-7606  Filed  4-6-87;  8.45  am) 

BRXJNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  86-AGL-33I  | 

Proposed  Alteration  of  VOR  Federal 
Airways,  Wisconsin 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

8UMIMARY:  This  notice  proposes  to 
amend  the  descriptions  of  Federal 
Airways  V-13,  V-55,  V-505  and  the 
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Granlsburg  Compulsory  Reporting  Point 
located  in  the  vicinity  of  Grantsburg, 
WI.  The  FAA  is  proposing  to 
decommission  the  Grantsburg  very  high 
frequency  omni-directionai  radio  range 
and  distance  measuring  equipment 
(VOR/DME)  located  approximately  13 
miles  east  of  Grantsburg.  This  action 
amends  the  descriptions  of  all  airways 
affected  by  the  commissioning  of  Siren. 
WI,  VOR/DME  and  the 
decommissioning  of  the  Grantsburg 
VOR/DME  and  changes  the  name  of  the 
Grantsburg  Compulsory  Reporting  Point. 
DATES:  Comments  must  be  received  on 
or  before  May  21, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Great  Lakes  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  86- 
AGL-33,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Piaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9254. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AGL-33."  The 


postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
realign  VCR  Federal  Airways  V-13,  V- 
55  and  V-505  located  in  the  vicinity  of 
Grantsburg,  WI.  The  FAA  is  planning 
the  decommissioning  of  the  Grantsburg 
VOR/DME  and  the  commissioning  of 
the  Siren  VOR/DME,  and  this  action 
would  alter  the  descriptions  of  all 
airways  affected  and  change  the  name 
of  the  Grantsburg  Compulsory  Reporting 
Point.  Sections  71.123  and  71.203  of  Part 
71  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6B 
dated  January  2, 1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore —  (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

PART  71— {AMENDED! 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  US  C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-13    lAmended] 

By  removing  the  words  "Grantsburg.  WI;" 
and  substituting  the  words  "INT  Farminglon 
017'T(011°M)  and  Siren.  WI.  218°T(213'M) 
radials:  Siren:" 

V-55    [Amendedj 

By  removing  the  words  "Granlsburg.  WI; " 
and  substituting  the  words  "Siren,  WI;" 

V-505    (AmeDded) 

Py  removing  the  words  "Granlsburg,  WI;" 
and  substituting  the  words  "Siren,  WI; ' 

§71.203    [AmmtdMl] 

3.  Section  71.203  is  amended  as 
follows: 

Grantsbunt.  WI    (Removed) 

Siren,  WI    (New). 

Issued  in  Washington,  DC.  on  March  31. 
1987. 

Harold  H.  Downey, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
(PR  Doc.  87-7607  Filed  4-6-87;  8:45  am) 

BiLUMO  COM  4»10-1>-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(ReteM*  No.  34-24274;  IC-1S645;  File  No. 
S7- 11-871 

Facilitation  of  Shareholder 
Communications 

agency:  Securities  and  Exchange 
Commission. 


action:  Proposed  rules. 


summary:  The  Securities  and  Exchange 
Commission  ("Commission")  today  is 
publishing  for  comment  proposals 
specifying  that,  where  an  employee 
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benefit  plan  provides  a  means  through 
which  plan  participants  obtain  in  a 
timely  manner  proxy  cards,  proxy 
soliciting  material  and  annual  reports  to 
security  holders,  a  registrant  would  not 
be  obligated  under  Rule  14a-13(a)  to 
furnish  such  materials  to  record  holders 
^nd  respondent  banks  for  distribution  to 
participants  in  that  plan.  The  proposed 
amendments  also  would  provide  that  a 
registrant  need  not  include  employee 
benefit  plan  participants  in  its  request 
for  a  list  of  beneficial  owners  under  the 
direct  communications  system  if  it  has 
access  to  the  names  and  addresses  of 
such  beneficial  owners  through  some 
other  means. 

DATE:  Comments  should  be  received  on 
or  before  May  7, 1987. 
ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-11-87. 
All  comment  letters  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION,  CONTACT: 

Sarah  A.  Miller  or  Barbara  J.  Green  (202) 
272-2589,  Office  of  Disclosure  Policy, 
Division  of  Corporation  Finance, 
Securities  &  Exchange  Commission,  450 
Fifth  St.,  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  for  comment 
proposed  revisions  to  Rules  14a-l,'  14a- 
13,*  14b-l,'  14b-2,*  14C-1  *  and  14c-7.* 

I.  Executive  Summary 

On  November  25. 1986.  the 
Commission  adopted  new  shareholder 
communications  rules  and  related 
amendments  '  to  effect  the  Shareholder 
Communications  Act  of  1985.*  The  new 
rules  set  forth  the  obhgations  of  banks, 
associations  and  other  entities  that 
exercise  fiduciary  powers  (hereinafter 
"banks")  in  connection  with  forwarding 
proxy  materials  to  beneficial  owners 
and  registrants'  communications  with 
beneficial  owners  of  securities 
registered  in  the  banks'  names. 

At  the  time  it  adopted  the  new  rules, 
the  Commission  indicated  that  it  would 
consider  application  of  the  shareholder 


'  17  CFR  240.14a-l. 
«  17  CFR  240 14a-13. 
»  17  CFR  240.14b-l. 

*  17  CFR  240.14l>-2. 
»  17  CFR  240.14C-1. 

•  17  CFR  240.14C-7. 

'  Release  No.  34-23»47  (November  25. 1986)  (51 
FR  442671. 

»  Pub.  L  99-222.  99  Slat.  1',  37  (1985).  amending  15 
U  S.C.  78n(b)  11982). 


communications  rules  to  employee 
benefit  plans  in  a  separate  rulemaking 
proceeding.  This  release  addresses  that 
issue.  The  rule  proposals  are  intended  to 
avoid  duplicative  mailing  of  proxy 
materials  to  plan  participants  and  to 
permit  registrants  to  realize  cost  savings 
in  connection  with  requests  for 
beneficial  owner  lists. 

Currently,  the  shareholder 
communications  rules  require  proxy 
soliciting  material  to  be  forwarded  to 
plan  pBrticipants  who  are  beneficial 
owners.  Such  plan  participants, 
however,  also  may  receive  proxy 
soliciting  materials  pursuant  to  the 
terms  of  the  plan  itself.  The  proposals 
would  permit  proxy  soliciting  material 
to  be  disseminated  in  accordance  with 
plan  documents  and  not  Commission 
shareholder  communications  rules. 

The  rule  proposals  specify  conditions 
under  which  registrants  would  not  be 
obligated  under  Rule  14a-13(a)  ■  to 
furnish  proxy  cards,  proxy  soliciting 
material  and  annual  reports  to  record 
holders  and  respondent  banks  for 
distribution  to  certain  beneficial  owners 
whose  securities  are  held  in  nominee 
name  pursuant  to  an  employee  benefit 
plan.  Specifically,  a  registrant  would  not 
be  required  to  forward  such  materials 
where  the  plan  contains  a  mechanism 
under  which  the  registrant-plan  sponsor 
or  other  person  designated  in  the  plan  •" 
obtains  and  supplies  proxy  soliciting 
materials  to  such  beneficial  owners  in  a 
timely  manner.  A  registrant  would  be 
required  to  notify  the  record  holders  and 
respondent  banks  that  hold  the 
registrant's  securities  on  behalf  of 
participants  in  the  plan  that  it  intended 
to  use  these  alternative  means  to 
distribute  proxy  materials  and  annual 
reports. 

The  rule  proposals  also  allow  a 
registrant  that  has  access  to  the  names 
and  addresses  of  employee  benefit  plan 
participants  by  some  other  means  to 
exclude  those  plan  participants  from  its 
request  for  a  list  of  beneficial  owners. 
Again,  the  registrant  would  be  required 
to  inform  record  holders  and  respondent 
banks  of  its  intention  not  to  include 
these  plan  participants  in  its  request. 

As  proposed,  the  exclusions  from  the 
proxy  processing  and  direct 
communications  systems  are  optional  on 
the  part  of  the  registrant.  In  addition,  the 
exclusions  operate  independently; 
satisfaction  of  the  requirements  for 
excluding  participants  in  an  employee 


benefit  plan  from  the  operation  of  one 
system  would  not  automatically  warrant 
or  require  exclusion  from  the  other 
system.  The  Commission  is,  however, 
particularly  interested  in  receiving 
comment  on  whether  the  two  exclusions 
should  work  in  tandem,  whether  one 
prerequisite  should  permit  a  registrant 
to  choose  both  exclusions  and  whether 
either  or  both  exclusions  should  be 
mandatory." 

II.  Discussion 

A.  The  Rule  Proposals 

1.  Proxy  Processing 

Proposed  paragraph  (d)(1)  of  Rule 
14a-13  relates  to  proxy  processing 
procedures  with  respect  to  beneficial 
owners  *^  who  are  employee  benefit 
plan  participants  or  beneficiaries  with 
securities  held  in  nominee  name 
pursuant  to  the  plan.'*  Where  the  plan 
contains  a  mechanism  for  both  obtaining 
proxy  soliciting  material  from 
registrants  and  supplying  plan 
participants  with  proxy  soliciting 
materials  in  a  timely  manner  and  action 
is  taken  that  is  reasonably  calculated  to 
assure  that  plan  participants  receive 
such  materials  in  accordance  with  that 
mechanism,'*  the  registrant  would  not 
be  required  to  perform  its  proxy 
processing  obligations  with  respect  to 
these  plan  participants.  Specifically,  the 
registrant  would  not  be  required  to  send 
a  search  card  inquiry  to  record  holders 
and  respondent  banks  "  and  supply 
record  holders  and  respondent  banks     ' 
with  the  requisite  sets  of  proxy 
materials  required  for  forwarding  to 
such  beneficial  owners.'*  With  respect 


» 17  CFR  240.14a-13(a). 

'  °  Ftans  contain  a  wide  variety  of  proxy 
dissemination  arrangements.  Depending  on  the 
structure  and  particular  facts  and  circumstances  of 
each  plan,  proxy  material  may  be  distributed  by  the 
plan  iponsor,  the  plan  administrator  or  the  trustee. 


' '  See  discussion  infra  i  II.B. 

"  If  votir^  authority  rests  with  the  plan  trustee,  j  I 
the  trustee  is  the  beneficial  owner  for  purposes  of     I 
the  shareholder  communications  rules  and. 
accordingly,  the  proposals  would  not  apply.  See 
Rule  14b-2(i).  17  CFR  240.14b-2(i). 

"  The  Commission  is  proposing  to  add  a 
definition  of  "employee  benefit  plan"  to  Rules  14a-l 
and  14C-1.  This  definition  would  be  identical  to  the 
definition  presently  contained  in  17  CFR  230.405. 
See  proposed  Rules  14a-l(b)  and  14c-l(b). 

'■•  Many  of  these  mechanisms  are  incorporated 
into  the  plan  as  a  result  of  the  undertaking  required 
by  Form  S-«.  17  CFR  239.16b.  Item  21  of  Form  S-8 
requires  the  registrant,  at  the  time  of  filing  an  S-8 
registration  statement,  to  furnish,  among  other 
things,  the  indertaking  required  by  Item  512(f)(2)  of 
Regulation  B-K.  17  CFR  229.512(0(2).  That  item 
requires  th«  registrant  "to  transmit ...  to  all 
employees  participating  in  the  plan  who  do  not 
otherwise  receive  such  material  as  stockholders  of 

the  registrwl copies  of  all  reports,  proxy 

statements  and  other  communications  distributed  to 
its  stockhoWers  generally." 

"  Rule  Ua-13(a)(l),  17  CFR  24ai4»-13(a)(l). 

'•  Rule  14a-13(a)(3).  17  CFR  240.14a-13(a)(3). 
Effective  July  1. 1987.  current  paragraph  (a)(3)  will 
be  redesignated  paragraph  (a)(4). 


Federal  Register  /  Vol.  52.  No.  66  /  Tuesday.  April  7.  1987  /  Proposed  Rules 


to  the  requirement  for  a  plan  mechanism 
for  obtaining  and  timely  supplying  proxy 
materials  to  beneficial  owners,  the 
Commission  requests  comment  as  to 
whether  the  rule  should  specify 
minimum  requirements  for  the  plan.  For 
example,  should  the  mechanism  require 
that  proxy  soliciting  materials  be  mailed 
to  beneficial  owners  a  specified  period 
of  time  before  an  annual  or  special 
meeting? 

Proposed  paragraph  (d)(1)  also  would 
require  a  registrant  that  determines  to 
use  the  alternative  proxy  processing 
mechanism  to  notify  the  appropriate 
record  holders  and  respondent  banks 
that  hold  the  registrant's  securities  on 
behalf  of  plan  participants  of  its 
intention  in  this  regard.  As  proposed, 
the  notice  would  be  effective  60 
calendar  days  after  receipt  by  the  record 
holder  or  respondent  bank  or  such 
■   shorter  period  as  the  record  holder  or 
i  respondent  bank  and  the  registrant 
mutually  agree.  This  is  intended  to  give 
a  recordholder  or  respondent  bank  an 
opportunity  to  place  plan  participant 
information  in  a  suspense  file  or  remove 
it  from  its  recordkeeping  systems  and  to 
obtain  reimbursement  for  actions  taken 
under  the  shareholder  communications 
rules  until  such  notice  is  effective.  The 
Commission  requests  commentators' 
views  on  whether,  as  currently 
proposed,  the  rules  should  specify  any 
time  period  between  receipt  and 
effectiveness  of  the  notice.  In  addition, 
comment  is  requested  on  whether  the 
specified  period  should  be  shorter  or 
longer,  such  as  a  30  or  90  calendar  day 
period. 

Once  the  notice  is  received  and 
effective,  a  record  holder  or  respondent 
bank  would  not  be  required  to 
respond  '^  to  the  registrant's  search 
card  inquiry  '«  with  respect  to  those 
plan  participants  or  forward  proxy 
soliciting  material  to  them.'^  Also,  upon 
effectiveness  of  the  notice,  the  registrant 
no  longer  would  be  responsible  for 
reimbursement  of  proxy  processing 
costs  associated  with  these  particular 
plan  participants. 

Banks  would  execute  an  omnibus 
proxy  20  in  favor  of  respondent  banks 
with  respect  to  the  number  of  securities 
held  by  these  plan  participants.*' 
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"  Sef  proposed  Rules  14t>-l(d)(])  and  14b-2(g)(l). 

'"  See  Rules  Hb-l(a).  17  CFR  240  I4t>-1(8).  and 
14b-2(a).  17  CFR  240.14b-2(a). 

'•  See  Rules  14b-l(b).  17  CFR  240.14l)-l(b),  and 
14b-2(c).  17  CFR  240.14b-2(c). 

"  See  Rule  14b-2(b),  17  CFR  240.14b-2(b), 

"  Although  proxy  soliciting  material  would  be 
disseminated  to  plan  paiiicipanis  in  accordance 
with  the  plan  document  and  not  the  Commission's 
shareholder  communications  niles.  the  omnibus 
proxy  procedure  still  would  be  required  to  ensure 
that  legal  vr'ing  authority  reaches  the  specific 


Alternatively,  banks  could  comply  with 
the  terms  of  any  Commission  approved 
alternate  procedure  to  the  omnibus 
proxy.  2* 

Failure  to  comply  with  the  terms  of 
the  plan  document  would  preclude 
reliance  on  the  exclusion  from  the  proxy 
processing  rules  and  could  lead  to 
liability  under  those  rules.''^  in  addition, 
if  the  plan  is  subject  to  the  Employee 
Retirement  Income  Security  Act 
("ERISA").2«  liability  for  non- 
compliance with  the  plan  document 
could  be  established  under  the  general 
fiduciary  responsibility  provisions  of 
ERISA.**  In  the  case  of  a  plan  that  is  not 
subject  to  ERISA,  liability  also  might 
result  under  state  law  for  breach  of 
fiduciary  duties  or  contract.  Moreover, 
plans  registered  on  Form  S-8  contain  an 
undertaking  requiring  that  registrants 
transmit  to  all  employees  participating 
in  the  plan  copies  of  all  communications 
distributed  to  shareholders  generally.** 


respondent  bank  or  trustee  with  which  plan 
participants  have  deposited  their  securities. 

"  See  Rule  14b-2(d).  17  CFR  240.14b-2{d). 

"  Where  registrants  do  not  themselves  perform 
the  functions  of  plan  administrators,  registrants 
should  be  aware  thai  they  may  be  liable  for  the  acts 
and  omissions  of  their  plan  administrators,  which 
act  as  their  agents,  and  should  negotiate  the  terms 
of  such  agencies  accordingly. 

"  29  U.S.C.  section  1001.  et  seq. 

"  Of  course.  It  should  be  noted  that  compliance 
with  the  provisions  of  this  regulation  does  not 
necessarily  establish  compliance  with  the  Tiduciary 
responsibility  provisions  of  ERISA.  Under  section 
404(a)(lHD)  of  ERISA.  29  U.S.C.  1104(8)(lMD). 
fiduciaries  of  employee  benefit  plans  are  generally 
obligated  to  discharge  their  duties  in  accordance 
with  the  documents  and  instruments  governing  the 
plan  insofar  as  they  are  consistent  with  the 
requirements  of  ERISA.  In  this  respect,  under 
sections  403  and  404(a)  of  ERISA.  29  U.S.C.  1103  and 
1104(a).  every  plan  fiduciary  also  has  an  obligation 
to  discharge  his  duties  for  the  exclusive  t>enefil.  and 
solely  in  the  interest,  of  plan  participants  and 
beneficiaries.  A  nduciary  would  be  required  to 
adhere  strictly  to  these  standards  in  implementing 
any  plan  provisions  relating  to  proxy  materials.  The 
Department  of  Latxir  has  indicated  that,  in  the  case 
of  a  plan  which  permits  participants  to  direct  plan 
responses  to  tender  offers,  plan  trustees  would  l)e 
relieved  of  liability  for  losses  resulting  from 
participant  decisions  only  if.  among  other  things, 
they  assure  that  participants  are  provided 
information  necessary  to  make  independent 
decisions.  See  letter  to  )ohn  Welch  dated  April  30, 
1984,  reprinted  in  BNA  Pens.  Rptr..  vol.  11.  no.  19.  at 
633  (May  7.  1984).  The  Department  of  Labor  has 
informed  the  staff  of  the  Commission  that,  in  its 
view,  the  duties  of  plan  fiduciaries  under  ERISA 
with  respect  to  pass  through  voting  of  securities  are 
similar  to  the  duties  of  plan  fiduciaries  with  respect 
to  pass  through  of  tender  offers  as  articulated  in  the 
Welch  letter.  Thus,  in  discharging  their  duties  under 
ERISA,  plan  trustees  may  be  obliged  to  take  steps  to 
disseminate  materials  to  participants  in  addition  to 
the  materials  required  to  be  distributed  under  the 
plan. 

••  See  supra  note  14. 


Absent  a  specified  plan  procedure  thai 
reasonably  insures  timely  delivery  of 
proxy  materials  to  plan  participants, 
plan  participants  would  continue  to 
receive  proxy  soliciting  material  in 
accordance  with  the  procedures  set 
forth  in  the  shareholder  communications 
rules. 

2.  Direct  Communications 

Proposed  paragraph  (d)(2)  would 
provide  that  a  registrant's  request  for  a 
list  of  beneficial  owners  need  not 
include  employee  benefit  plan 
participants  or  beneficiaries  with 
securities  held  in  nominee  name 
pursuant  to  the  plan,  if  the  registrant  has 
access,  by  some  other  means,  to  the 
names  and  addresses  of  such  beneficial 
owners.  For  example,  registrants  could 
obtain  such  information  by  means  of 
payroll  deductions  or  a  list  of  plan 
participants  provided  by  the  plan 
administrator.  A  registrant  would  be 
required  to  communicate  its  intention  to 
exclude  employee  benefit  plan 
participants  from  its  requests  for 
beneficial  owner  lists  to  record  holders 
and  respondent  banks  that  hold  the 
registrants'  securities  on  behalf  of  plan 
participants. 

Under  the  proposal,  once  a  record 
holder  or  respondent  bank  is  so 
informed,  it  would  not  be  required  to 
include  employee  benefit  plan 
participants  in  its  responses  to  that 
registrant's  requests  for  lists  of 
beneficial  owners.*'  Again,  the  notice 
would  become  effective  60  calendar 
days  after  receipt  by  the  record  holder 
or  respondent  bank  or  such  shorter 
period  as  the  record  holder  or 
respondent  bank  and  the  registrant 
mutually  agree.  The  Commission 
requests  comment  as  to  whether  there 
should,  in  fact,  be  a  time  period  between 
receipt  and  effectiveness  and  whether 
the  time  period  should  be  shorter  or 
longer,  such  as  30  or  90  calendar  days. 
The  notice  period  is  intended  to  give  a 
record  holder  or  respondent  bank  an 
opportunity  to  place  plan  participant 
information  in  a  suspense  file  or  remove 
it  from  its  recordkeeping  systems  and  to 
obtain  reimbursement  for  actions  taken 
under  the  shareholder  communications 
rules  until  such  notice  is  effective. 
Finally,  having  provided  the  notice,  the 
registrant  would  not  be  responsible, 
once  the  notice  is  effective,  for 
reimbursing  record  holders  and 
respondent  banks  for  any  subsequently 


<^  See  proposed  Rules  14l>-l(d)(2)  and  14b-?!g)|2). 


11086 


Federal  Regiscer  /  Vol.  52.  No.  66  /  Tuesday.  April  7.  1987  /  Proposed  Rules 


provided  information  regarding  these 
beneficial  owner  plan  participants.** 

Record  holders  and  respondent  banks 
that  do  not  perform  participant 
recordkeeping  duties  may  not  have 
access  to  beneficial  owner  information 
regarding  plan  participants.  Where  there 
is  no  exclusion  from  the  direct 
communications  system,  a  bank  or 
record  holder,  in  order  to  satisfy  the 
registrant's  request  for  a  list  of 
beneficial  owners,  may  have  to  request 
beneficial  owner  information  regarding 
plan  participants  from  the  party 
performing  the  recordkeeping  function 
(which  may  be  the  registrant  itself).  If 
the  bank  or  record  holder  makes  a  good 
faith  effort  to  obtain  the  information 
from  the  recordkeeper  and  is  denied 
access  to  that  information,  in  the 
Commission's  view,  it  need  not  take 
further  steps  to  satisfy  its  obligations. 

The  Commission  recognizes  that  many 
plans  may  have  provisions  prohibiting 
disclosure  of  participants'  securities 
positions  to  registrant/plan  sponsors  in 
certain  circumstances.*'  The 
shareholder  communications  rules  are 
not  intended  to  override  these 
provisions,  but  they  may  have  that 
effect  by  permitting  registrants  to  obtain 
access  to  such  information  under  the 
direct  communications  system.  The 
Commission  seeks  comment  on  whether 
registrants  prohibited  by  the  plan  from 
obtaining  access  to  participants'  names, 
addresses  and/or  securities  positions 
should  be  permitted  to  obtain  that 
information  under  the  direct 
communications  system,  and  if  not,  how 
such  access  can  be  restricted.  Data  on 
the  frequency  and  duration  of  these 
types  of  plan  provisions  also  is 
requested. 

3.  Optional  Nature  of  the  Proposals 

The  proposals  are  optional  in  nature. 
A  registrant  would  be  free  to  include 
voting  plan  participants  in  the  proxy 


"  Reimbursements  are  calculated  on  a  per  name 
basis.  See.  e.g..  Release  No.  34-22889  (February  11, 
1986)  |51  FR  5821)  (File  No.  SR-NYSE-e5-43). 

Where  a  bank  or  broker  has  incurred  expenses  to 
solicit  beneficial  owners'  acquiescence  to 
disclosure,  those  costs,  to  the  extent  reasonable,  are 
recoverable  up  to  the  date  of  effectiveness  of  the 
notice  of  the  registrant's  intention  not  to  use  the 
direct  communications  system.  In  addition,  if  a  bank 
must  resolicit  beneficial  owners'  acquiescence  in 
order  to  comply  with  a  registrant's  request  to 
include  plan  participants  in  beneticiat  owner 
requests,  those  costs,  to  the  extent  reasonable, 
would  be  recoverable. 

"  For  example,  some  plans  provide  that  the  plan 
sponsor  will  not  have  access  to  the  securities 
positions  of  its  employee  beneficial  owners  during 
and  subsequent  to  a  tender  offer.  These  provisions 
generally  are  enforced  through  ERISA's  general 
fiduciary  provisions.  29  U.S.C.  1104.  and  its 
prohibition  against  coercive  interference  with 
participants'  exercise  of  their  rights  under  the  plan, 
29  U.S.C.  1141. 


processing  or  direct  communications 
systems.  Onder  the  proposed  rules,  once 
a  registrant  no  longer  satisfies  the 
prerequisites  for  excluding  voting  plan 
participants  from  either  system  or 
determines  it  wishes  to  utilize  either 
system,  the  registrant  must  notify  each 
record  holder  or  respondent  bank 
promptly.  The  record  holder  or 
respondent  bank  would  be  required  to 
recommence  compliance  with  respect  to 
these  voting  plan  participants  in  either 
the  proxy  processing  or  direct 
communications  system  or  both  within 
60  calendar  days  of  receiving  such 
notice.  Thus,  once  the  60  calendar  day 
time  period  has  lapsed,  record  holders 
and  reipondent  banks  will  be  required 
to  perform  their  obligations  under  Rules 
14b-l  and  14b-2. 

This  second  60  calendar  day  advance 
notice  period  is  proposed  to  provide 
record  holders  and  respondent  banks 
with  sufficient  time  in  which  to  comply 
with  the  shareholder  communication 
rules.'"  For  example,  a  bank  could 
choose  to  delete  plan  participant 
information  from  its  beneficial  owner 
records  when  a  registrant  notifies  it  that 
plan  participants  will  be  excluded  from 
the  operation  of  the  rules.''  If  the 
registrant  subsequently  determines  it 
must  or  will  include  plan  participants,  a 
bank  will  need  time  to  resolicit  those 
beneficial  owners  to  determine  if  they 
acquiesce  in  disclosure  of  beneficial 
owner  information. 

B.  Alternative  Proposals 

In  addition  to  the  rule  proposals, 
comment  is  requested  on  other 
alternatives  the  Commission  is 
considering  and  may  adopt  with  respect 
to  exclusion  of  employee  benefit  plan 
participants  from  the  ambit  of  the 
shareholder  communications  rules.  The 
Commission  solicits  commentators' 
specific  views  on  the  feasibility  of  each 
of  these  alternatives  and  any 
suggestions  for  revising  these  proposed 
alternatives. 


">  Unlike  the  Commission's  May  1986  proposal, 
which  would  have  allowed  a  registrant  to  exclude 
plan  participants  from  an  individual  beneficial 
owner  request,  this  proposal  will  not  require 
continual  monitoring  by  record  holders  and 
respondent  banks.  Once  a  registrant  exercises  its 
option  lo  exclude  employee  benefit  plan 
particij^ants,  record  holders  and  respondent  banks 
will  be  free  to  discard  the  information  that  would 
otherwise  be  required  under  the  appropriate 
provisions  of  the  shareholder  communications  rules. 
But  set  infra  note  31. 

"  Backers  would  not  purge  their  records  of 
beneficial  owner  information,  because  they  are 
required  to  maintain  this  information  under  Rule 
17a-3(i)(9)  under  the  Securities  Exchange  Act.  17 
CFR  240.17a-3(a)(9).  Comment  is  solicited  on  the 
costs  associated  with  continuing  to  request  and 
retain  this  information. 


One  alternative  would  be  to  make  one 
or  both  of  the  exclusions  mandatory 
rather  than  optional.  Under  this 
approach,  plan  participants  would  be 
excluded  if  the  stated  prerequisite  was 
satisfied.  Thus,  where  proxy  soliciting 
materials  afe  disseminated  in  a  timely 
manner  to  plan  participants  pursuant  to 
a  specified  mechanism  in  the  plan,  plan 
participants  automatically  would  be 
excluded  from  the  proxy  processing 
system.  Similarly,  where  a  registrant 
had  access,  by  some  other  means,  to  the 
plan  participants'  names  and  addresses, 
those  plan  participants  automatically 
would  be  excluded  from  the  direct 
communications  system.  The  exclusions 
would  no  longer  be  applicable  once  the 
plan  no  longer  satisfied  the  stated      { 
prerequisites. 

Comment  is  requested  on  whether  the 
same  type  of  notice  requirements  for 
inclusion  in  the  shareholder 
communication  rules  under  the  optional 
system  contained  in  the  proposed  rules 
should  be  incorporated  into  the 
mandatory  approach,  if  adopted. 
Specifically,  should  registrants  be  | 

required  to  give  record  holders  and 
respondent  banks  60  calendar  days 
notice  prior  to  including  these  plan 
participants  within,  or  excluding  them 
from,  the  coverage  of  the  shareholder 
communications  rules? 

The  Commission  also  is  considering 
whether  the  two  exclusions  should  work 
in  tandem  in  an  optional  or  mandatory 
context.  Thus,  satisfaction  of  all 
prerequisites  would  be  required  beforfe 
any  exclusion  would  apply.  This 
approach  could  prevent  a  registrant 
from  realizing  certain  cost  savings.  For     ' 
example,  even  though  a  registrant  may 
have  access  to  plan  participants'  names 
and  addresses,  the  registrant  would  not 
be  permitted  to  request  beneficial  owner 
lists  that  exclude  plan  participants  if  the 
other  prerequisite — a  plan  proxy  | 

dissemination  mechanism — was  not 
satisfied. 

Another  possible  alternative  that  the 
Commission  is  considering  would  be  to 
base  autooiatic  or  optional  total 
exclusion  from  the  shareholder 
communication  rules  on  satisfaction  of 
only  one  prerequisite.  Thus,  for  example, 
plan  participants  could  be  excluded 
automatically  from  both  the  proxy 
processing  and  direct  communications 
systems  if  the  registrant  has  access  to 
plan  participant  names  and  addresses. 
This  approach  would,  in  certain 
instances,  cause  duplication  in  delivery 
of  proxy  materials. 

Another  alternative  under 
consideration  would  be  an  across-the- 
board  mandatory  exclusion  of  employee 
benefit  plan  participants  from  all 
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aspects  of  the  proxy  processing  system 
as  well  as  the  direct  communications 
system.^*  Satisfaction  of  certain  stated 
prerequisites  would  not  be  required. 
This  approach  would  not  present  the 
notice  issues  posed  by  the  other 
alternatives  and  rule  proposals. 

III.  Request  for  Comments 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  revisions  to  the  shareholder 
communication  rules  and  alternatives 
suggested  herein,  as  well  as  on  other 
matters  that  might  have  an  impact  on 
these  proposals  and  alternatives,  are 
requested  to  do  so. 

The  Commission  also  requests 
comment  on  whether  the  proposed 
revisions,  if  adopted,  would  have  an 
adverse  effect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)  of  the  Exchange  Act. 

IV.  Cost — BeneHt  Analysis 

To  evaluate  fully  the  benefits  and 
costs  associated  with  the  proposed 
amendments  to  Rules  14a-l.  14a-13. 
14b-l.  14b-2, 14C-1.  and  14c-7,  the 
Commission  requests  commentators  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  the 
proposed  amendments.  In  this  regard, 
the  Commission  notes  that  the  proposals 
will  avoid  duplicative  mailing  of  proxy 
soliciting  materials  to  beneficial  owners 
whose  securities  are  held  in  nominee 
name  pursuant  to  an  employee  benefit 
plan  if  proxy  materials  are  disseminated 
in  a  timely  fashion  to  plan  participants 
under  a  mechanism  specified  in  the 
plan.  By  avoiding  duplicative  mailing  of 
j  proxy  soliciting  materials  to  beneficial 
owners,  registrants  will  be  able  to 
realize  cost  savings.  In  addition,  these 
proposals  will  permit  further  cost 
savings  to  registrants  in  obtaining 
beneficial  owner  lists,  the  charges  for 
which  are  calculated  on  a  per  name 
basis. 

The  costs  associated  with  these 
proposals  will  occur  only  if  registrants 
decide  to  perform  a  review  of  employee 
benefit  plans  to  determine  if  the 
necessary  prerequisites  to  the  rule 
proposals  have  been  satisfied.  The 
proposals  do  not  require  any  additional 


"  This  approach  would  not  however,  exclude 
,     employee  benefit  plan  paiiicipantt  from  the 
definilion  of  t>eneflcial  owner.  See  Rule  14l>-2(i). 
Voting  plan  participants  are  l>enericial  owners  and 
should  be  treated  as  such. 


recordkeeping  obligations  for  brokers 
and  banks. 

V.  Statutory  Basis  and  Text  of  Proposed 
Amendments 

These  amendments  are  being 
proposed  pursuant  to  sections  12, 14. 17 
and  23(a)  of  the  Exchange  Act.^a 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Securities,  Banks, 
Associations. 

VI.  Text  of  Proposals 

In  accordance  with  the  foregoing  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amended  by  adding  the  following 
citations:  (Citations  before  *  *  *  indicate 
general  rulemaking  authority). 

Authority:  Sec.  23,  46  Stat.  901,  as 
amended:  15  U.S.C.  78w.  *  '  '  |§  240.14a-l, 
14a-13, 14b-l.  14b-2, 14c-l  and  14c-7  also 
issued  under  Sections  12, 15  U.S.C.  781, 14, 
Pub.  L.  99-222,  99  Stat.  1737, 15  U.S.C.  78n. 
and  17, 15  U.S.C.  78q. 

2.  By  redesignating  current  paragraphs 
(b)  through  (j)  as  paragraphs  (c)  through 
(k)  and  adding  new  paragraph  (b)  to 

§  240.14a-l  to  read  as  follows: 

§  240.14a-1    Oefinttions. 

*  •        •        *        * 

(b)  Employee  benefit  plan.  For 
purposes  of  §§  240.14a-13,  240.14b-l 
and  240.14b-2,  the  term  "employee 
benefit  plan"  means  any  purchase, 
savings,  option,  bonus,  appreciation, 
profit  sharing,  thrift,  incentive,  pension 
or  similar  plan  solely  for  employees. 

directors,  trustees  or  officers. 

*  *        *        «        * 

3.  By  revising  Note  1  to  paragraph  (a) 
and  adding  new  paragraph  (d)  to 

§  240.14a-13  to  read  as  follows: 

Note. — This  version  of  Note  1  to  paragraph 

(a)  of  §  240.14a-13  is  effective 

through  June  30, 1987;  new  paragraph  (d)  is 
effective 

§  240. 1 4a-1 3    ObHgation  of  registrants  in 
communicating  with  l>eneflciat  owners. 

(a)  *  •  * 

Note  1.  If  the  registrant's  list  of  security 
holders  indicates  that  some  of  its  securities 
are  registered  in  the  name  of  a  clearing 
agency  registered  pursuant  to  section  17A  of 
the  Act  {e.g..  "Cede  &  Co.,"  nominee  for  the 
Depository  Trust  Company),  the  registrant 
shall  make  appropriate  inquiry  of  the  clearing 


"  15  U.S.C  781  78a  7eq  and  78w(a). 


agency  and  thereaftei  ui  ;nf  pdniLipdins  m 
such  clearing  agency  who  may  hold  on  l>ehalf 
of  a  beneficial  owner,  and  shall  comply  with 
the  above  paragraph  with  respect  to  any  such 
participant  [see  S  240.14a-l(h)). 
***** 

(d)  A  registrant  need  not  comply 
with — 

(1)  Paragraph  (a)  of  this  section  with 
respect  to  beneficial  owners  who  are 
employee  benefit  plan  participants  or 
beneficiaries  with  securities  held  in 
nominee  name  pursuant  to  an  employee 
benefit  plan  as  defined  in  §  240.14a-l(b) 
if— 

(i)  Such  plan  contains  a  mechanism 
pursuant  to  which  a  person  designated 
in  the  plan  document  is  required  to 
obtain  and  supply  plan  participants  with 
proxy  cards,  proxy  soliciting  material 
and  annual  reports  to  security  holders  in 
a  timely  marmer. 

(ii)  Action  is  taken  that  is  reasonably 
calculated  to  assure  that  plan 
participants  receive  such  materials  in 
accordance  with  the  mechanism 
contained  in  the  plan;  and 

(iii)  The  registrant  has  notified  record 
holders  and  respondent  banks  that  hold 
the  registrants'  securities  on  behalf  of 
participants  in  the  plan  of  its  intention 
not  to  comply  with  paragraph  (a)  of  this 
section;  and/or 

(2)  Paragraphs  (b)  and  (c)  of  this 
section  with  respect  to  beneficial 
owners  who  are  employee  benefit  plan 
participants  or  beneficiaries  with 
securities  held  in  nominee  name 
pursuant  to  an  employee  benefit  plan  as 
defined  in  §  240.14a-l(b),  if— 

(i)  The  registrant  has  access  to  the 
names  and  addresses  of  such  beneficial 
owners  by  some  means  other  than 
pursuant  to  paragraph  (b)  of  this  section; 
and 

(ii)  The  registrant  has  notified  record 
holders  and  respondent  banks  that  hold 
the  registrant's  securities  on  behalf  of 
participants  in  the  plan  of  its  intention 
not  to  comply  with  paragraphs  (b)  and 
(c)  of  this  section;  Provided,  however, 
that  if  the  prerequi8ite(s)  set  forth  in 
paragraphs  (d)(1)  (i)  and  (ii)  and/or 
(d)(2)(i)  of  this  section  is  no  longer 
satisfied  or  the  registrant  determines  to 
comply  with  the  obligations  of 
paragraphs  (a)  and/or  (b)  and  (c)  of  this 
section,  the  registrant  shall  notify 
promptly  record  holders  and  respondent 
banks  that  hold  the  registrant's 
securities  on  behalf  of  participants  in 
the  plan. 

Note. — This  version  of  Note  1  to  paragraph 
(a)  of  §  240.14a-13  is  effective  iuly  1. 1987. 

§240.14a-13    (Amended] 

(a)  *  •  • 


11088 


Federal  Register  /  Vol.  52.  No.  66  /  Tuesday.  April  7,  1987  /  Proposed  Rules 


Mole  1.  If  iiie  rfgisirarii  s  iisi  uf  Security 
holders  indicates  that  some  of  its  securities 
are  registered  in  the  name  of  a  clearing 
agency  registered  pursuant  to  section  17A  of 
the  Act  [e.g.,  "Cede  &  Co.,"  nominee  for  the 
Depository  Trust  Company),  the  registrant 
shall  make  appropriate  inquiry  of  the  clearing 
agency  and  thereafter  of  the  participants  in 
such  clearing  agency  who  may  hold  on  behalf 
of  a  beneficial  owner  or  respondent  bank, 
and  shall  comply  with  the  above  paragraph 
with  respect  to  any  such  participant  {see 
S  240.14a-l(h)). 
***** 

4.  By  redesignating  current  paragraph 
(dj  as  (e)  and  adding  new  paragraph  (d) 
to  §  240.14b-l  to  read  as  follows: 

§  240.14b-1    Obligation  of  registered 
brokers  and  dealers  In  connection  with  ttie 
prompt  forwarding  of  certain 
communications  to  beneficial  owners. 

*         •         *         «         * 

(d)  Not  comply  with — 

(1)  paragraphs  (a)  and  (b)  of  this 
section  with  respect  to  beneficial 
owners  who  are  employee  benefit  plan 
participants  or  beneficiaries  with 
securities  held  in  nominee  name 
pursuant  to  an  employee  benefit  plan  as 
defmed  in  §  240.14a-l(b),  beginning  60 
calendar  days  after  it  receives  notice 
from  the  registrant  pursuant  to 

§  240.14a-13(d)  that  the  registrant  does 
not  intend  to  comply  with  §  240,14a- 
13(a)  or  such  shorter  time  period  agreed 
to  by  the  registrant  and  broker  or  dealer; 
and/or 

(2)  paragraph  (c)  of  this  section  with 
respect  to  beneficial  owners  who  are 
employee  benefit  plan  participants  or 
beneficiaries  with  securities  held  in 
nominee  name  pursuant  to  an  employee 
benefit  plan  as  defined  in  §  240,14a-l(b), 
beginning  60  calendar  days  after  it 
receives  from  the  registrant  notice  that 
the  registrant  does  not  intend  to  comply 
with  §  240.14a-13(b)  and  (c)  or  such 
shorter  time  period  agreed  to  by  the 
registrant  and  broker  or  dealer 
Provided,  however,  that  60  calendar 
days  after  it  receives  notice  from  a 
registrant  that  the  registrant  intends  to 
recommence  compliance  with  S  240.14a- 
13(a)  and/or  14a-13  (b)  and  (c).  such 
broker  or  dealer  shall  comply  with 
paragraphs  (a)  and/or  (b)  and  (c)  of  this 
section,  as  applicable. 
***** 

5.  By  redesignating  current  paragraphs 
(g)  through  (i)  as  (h)  through  (j),  adding 
new  paragraph  (g)  and  revising 
paragraphs  (e)(2)(i)  and  (f)(1)  and 
redesignated  paragraph  (h)  to  §  240.14b- 
2.  to  read  as  follows: 


§240.14b-2    Obligation  Of  banks, 
associations  and  other  entitles  that 
exercise  fiduciary  powers  In  connection 
with  the  prompt  forwarding  of  certain 
communications  to  beneficial  owners. 
***** 

(e)  *  *  * 
(2)  •  •  * 

(i)  With  respect  to  customer  accounts 
opened  on  or  before  December  28, 1986, 
beneficial  owners  of  the  registrant's 
securities  on  whose  behalf  it  holds 
securities  who  have  consented 
affirmatively  to  disclosure  of  such 
information,  subject  to  paragraph  (i)  of 
this  section;  and 
***** 

(f)  *  *  • 

(1)  Its  obligations  under  paragraphs 
(b),  (c),  (e)  and  (i)  of  this  section  if  a 
registrant  does  not  provide  assurance  of 
reimbursement  of  its  reasonable 
expenses,  both  direct  and  indirect, 
incurred  in  connection  with  performing 
the  obligations  imposed  by  paragraphs 
(b),  (a),  (e)  and  (i)  of  this  section;  or 
***** 

(g)  Need  not  comply  with — 

(1)  Paragraphs  (a),  (b),  (c)  and  (d)  of 
this  section  with  respect  to  beneficial 
owners  who  are  employee  benefit  plan 
participants  or  beneficiaries  with 
securities  held  in  nominee  name 
pursuant  to  an  employee  benefit  plan  as 
defined  in  §  240.14a-l(b),  beginning  60 
calendar  days  after  it  receives  notice 
from  the  registrant  that  the  registrant 
does  not  intend  to  comply  with  §  240.14a 
13(a)  or  such  shorter  time  period  agreed 
to  by  the  registrant  and  the  record 
holder  or  respondent  bank; and/or 

(2)  Paragraphs  (e)  and  (i)  of  this 
section  with  respect  to  beneficial 
owners  who  are  employee  benefit  plan 
participants  or  beneficiaries  with 
securities  held  in  nominee  name 
pursuant  to  an  employee  benefit  plan  as 
defmed  in  §  240.14a-l(b),  beginning  60 
calendar  days  after  it  receives  notice 
from  the  registrant  that  the  registrant 
does  not  intend  to  comply  with 

§  240il4a-13  (b)  and  (c)  or  such  shorter 
time  period  agreed  to  by  the  registrant 
and  die  record  holder  or  respondent 
bank;  Provided,  however,  that  60 
calendar  days  after  it  receives  notice 
from  a  registrant  that  the  registrant 
intends  to  recommence  compliance  with 
§  24ai4a-13(a)  and/or  14a-13  (b)  and 
(c),  it  shall  comply  with  paragraphs  (a), 
(b),  (c)  and  (d)  and/or  (e)  and  (i)  of  this 
section,  as  applicable. 

(h)  For  purposes  of  determining  the 
fees  which  may  be  charged  to 
registrants  pursuant  to  §  240.14a- 
13(bK5)  and  paragraph  (f)(1)  of  this 
section  for  performing  obligations  under 
paragraphs  (b),  (c),  (e)  and  (i)  of  this 
section,  an  amount  no  greater  than  that 


permitted  to  be  charged  by  brokers  or 
dealers  for  reimbursement  of  their 
reasonable  expenses,  both  direct  and 
indirect,  incurred  in  connection  with 
performing  the  obligations  imposed  by 
paragraphs  (b)  and  (c)  of  §  240.14b-l 
shall  be  deemed  to  be  reasonable. 

***** 

6.  By  redesignating  current  paragraphs 
(b)  through  (i)  as  paragraphs  (c)  through 
(j)  and  adding  new  paragraph  (b)  to 
§  240.14C-1  to  read  as  follows: 

§  240.1 4c- 1    Definitions. 

***** 

(b)  EmpJoyee  benefit  plan.  For 
purposes  of  §  240.14c-7,  the  term       i 
"employee  benefit  plan"  means  any 
purchase,  savings,  option,  bonus, 
appreciation,  profit  sharing,  thrift, 
incentive,  pension  or  similar  plan  solely 
for  employees,  directors,  trustees  or 
officers. 


7.  By  revising  Note  1  to  paragraph  (a) 
and  adding  new  paragraph  (d)  to 
§  240.14C-7  to  read  as  follows: 

Note. — Tliis  version  of  Note  1  to  paragraph 

(a)  of  §  240,14c-7  is  effective 

through  ]une  30. 1987;  new  paragraph  (d)  is 
effective  ^ 

§  240.14C-7    Providing  copies  of  material 
for  certain  t>enef icial  owners. 

(a)  •  •  • 

Note. — If  the  registrant's  list  of  security 
holders  indicates  that  some  of  its  securities  { 
are  registered  in  the  name  of  a  clearing 
agency  registered  pursuant  to  section  17A  of 
the  Act  (e.g.,  "Cede  &  Co.,"  nominee  for  the 
Depository  Trust  Company),  the  registrant 
shall  make  appropriate  inquiry  of  the  clearing 
agency  and  thereafter  of  the  participants  in 
such  a  clearing  agency  who  may  hold  on 
behalf  of  a  beneficial  owner,  and  shall 
comply  with  the  above  paragraph  with 
respect  to  any  such  participant  [see 
§  240.14c-t(h)). 


(d)  A  registrant  need  not  comply 
with — 

(1)  Paragraph  (a)  of  this  section  with 
respect  to  beneficial  owners  who  are 
employee  benefit  plan  participants  or 
beneficiaries  with  securities  held  in 
nominee  name  pursuant  to  an  employee 
benefit  plan  as  defined  in  §  240.14c-l(b), 
if:  (i)  such  plan  contains  a  mechanism 
pursuant  to  which  a  person  designated 
in  the  plan  document  is  required  to 
obtain  and  supply  plan  participants  with 
proxy  cards,  proxy  soliciting  material 
and  annual  reports  to  security  holders:  in 
a  timely  manner;  and  (ii)  action  is  taken 
that  is  reasonably  calculated  to  assure 
that  plan  participants  receive  such 
materials  in  accordance  with  the 
mechanism  contained  in  the  plan;  and 


Federal  Register  /  Vol.  52.  No.  66  /  Tuesday.  April  7.  1987  /  Proposed  Rules 


11089 


(iii)  Ihe  registrant  has  notified  record 
holders  and  respondent  banks  that  hold 
the  registrant's  securities  on  behalf  of 
participants  in  the  plan  of  its  intention 
not  to  comply  with  paragraph  (a)  of  this 
section;  and/or 

(2)  Paragraphs  (b)  and  (c)  of  this 
section  with  respect  to  beneficial 
owners  who  are  employee  benefit  plan 
participants  or  beneficiaries  with 
securities  held  in  nominee  name 
pursuant  to  an  employee  benefit  plan  as 
defined  in  §  240.14c-l(b).  if: 

(i)  The  registrant  has  access  to  the 
name  and  addresses  of  such  beneficial 
owners  by  some  means  other  than 
pursuant  to  paragraph  (b)  of  this  section 
and 

(ii)  The  registrant  has  notified  record 
holders  and  respondent  banks  that  hold 
the  registrant's  securities  on  behalf  of 
participants  in  the  plan  of  its  intention 
not  to  comply  with  paragraphs  (b)  and 
(c)  of  this  section;  Provided,  however. 
that  if  the  prerequisite(s)  set  forth  in 
paragraphs  (d)(l)(i)  and  (ii)  and/or 
(d)(2)(i)  of  this  section  is  no  longer 
satisfied  or  the  registrant  determines  to 
comply  with  the  obligations  of 
paragraphs  (a)  and/or  (b)  and  (c)  of  this 
section,  the  registrant  shall  promptly 
notify  record  holders  and  respondent 
banks  that  hold  the  registrant's 
securities  on  behalf  of  participants  in 
the  plan. 

Note. — This  version  of  Note  1  to  pnragraph 
|a)  of  §  240.14C-7  is  effective  July  1. 1987. 

§240.14c-7    I  Amended  I 


Note  1. — If  the  registrant's  list  of  security 
holders  indicates  thdt  some  of  its  securities 
are  registered  in  Ihe  name  of  a  clearing 
agency  registered  pursuant  to  section  17A  of 
the  Act  [e.g..  "Cede  S  Co.."  nominee  for  the 
Depository  Trust  Company).  Ihe  registrant 
shall  make  appropriate  inquiry  of  Ihe  clearing 
agency  and  thereafter  of  the  participants  in 
such  a  clearing  agency  who  may  hold  on 
behalf  of  a  beneficial  owner  or  respondent 
bank,  and  shall  comply  with  Ihe  above 
paragraph  with  respect  to  any  such 
participant  (see  §  240.14c-l(h)). 
•  *  *  «  * 

Ry  Ihe  Commission. 
lonathan  G.  Kalz, 

Secretary. 
March  27.  1987. 

Securities  and  Exchange  Commission 
Regulatory  Flexibility  Act  Certirication 

I.  |ohn  Shad.  Chairman  of  the  Securities 
and  Exchange  Commission,  hereby  certifiy. 
pursuant  to  5  U.S.C.  605(b).  that  proposed 
revisions  to  Rules  14d-l.  14a-13.  14b-l.  14b- 
2. 14c-l  and  14c-7,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  sma.l  entities.  The 


reasons  for  this  certification  are  as  follows: 
The  proposed  amendments  to  Rules  14a-l. 
14a-13.  14b-l.  14b-2.  14c-l  and  14c-7  would: 
(1)  relieve  a  registrant  of  the  obligation  to 
furnish  proxy  cards,  proxy  soliciting  material 
and  annual  reports  to  record  holders  and 
respondent  banks  for  distribution  to 
employee  benefit  plan  participants  with 
securities  held  in  nominee  name  pursuant  to 
the  plan,  where  the  plan  contains  a 
mechanism  for  both  obtaining  proxy 
soliciting  materials  from  the  registrant  and 
supplying  such  materials  to  plan  participants 
in  a  timely  manner  and  achon  is  taken  that  is 
reasonably  calculated  to  assure  that  plan 
participants  receive  such  materials  and  (2) 
allow  a  registrant  that  has  access  to  the 
names  and  addresses  of  employee  benefit 
plan  participants  by  some  other  means  to 
exclude  these  plan  participants  from  its 
request  for  a  list  of  beneficial  owners. 

These  proposed  exclusions  of  employee 
benefit  plan  participants  from  the  proxy 
processing  and  direct  communications 
systems  would  be  optional  on  the  part  of  the 
registrant.  Accordingly,  only  those 
registrants,  including  small  entity  registrants, 
that  elect  to  employ  the  exclusions  would  be 
affected.  It  is  expected  that  large  registrants 
with  a  large  number  of  employees  who 
participate  in  employee  benefit  plans  will  be 
more  likely  to  employ  the  exclusions  than 
small  registrants  that  have  a  smaller  number 
of  employees. 

The  proposals  are  intended  to  allow 
registrants  to  avoid  duplicative  mailing  of 
proxy  materials  to  plan  participants  and  to 
permit  registrants  to  realize  cost  savings  in 
connection  with  requests  for  beneficial 
ownership  lists.  Therefore,  the  proposals 
would  not  impose  any  additional  costs  on 
registrants,  including  small  entity  registrants. 
Rather,  the  proposals  would  result  in  a 
decrease  of  costs  for  those  registrants  that 
elect  to  utilize  the  proposed  exclusions.  The 
decrease  in  costs,  however,  is  not  expected  to 
be  significant  for  a  substantial  number  of 
small  entities. 

Furthermore,  banks  or  brokers,  including 
small  banks  or  brokers,  that  participate  in  the 
proxy  processing  and  direct  communication 
systems  would  incur  little  or  no  costs  in 
complying  with  Ihe  Commission's 
shareholder  communication  rules.  Banks  and 
brokers  are  reimbursed  for  their  reasonable 
costs  incurred  in  connection  with  performing 
their  obligations  under  these  rules.  As  banks' 
or  brokers'  costs  decrease  when  a  registrant 
elects  to  employ  an  exclusion  from  either  or 
both  Ihe  proxy  processing  and  direct 
communications  rules,  the  costs  that  a 
registrant  will  be  required  to  reimburse  to 
banks  or  brokers  will  be  lowered  in  a 
corresponding  amount. 

Dated:  March  27. 1987. 
lohn  Shad, 
Chairman. 
IFR  Doc.  87-7554  Filed  4-6-87;  8:45  am] 
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17  CFR  Part  240 

(Release  No.  34-24275;  IC- 15646;  File  No. 
S7-12-B71 

Facilitating  St)aret>older 
Communications 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rules. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission")  today  is 
publishing  for  comment  a  proposal  that 
would  change  from  3  to  5  business  days 
the  time  in  which  a  bank,  association  or 
other  entity  exercising  fiduciary  powers 
(hereinafter  "bank  ")  is  to  execute  an 
omnibus  proxy  and  provide  notice  of 
that  execution  to  respondent  banks.  In 
addition,  the  Commission  is  proposing 
certain  clarifying  and  technical 
amendments  to  the  shareholder 
communications  rules. 

DATE:  Comments  should  be  received  on 
or  before  May  7, 1987. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G, 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-12-87. 
All  comment  letters  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Miller  or  Barbara  ].  Green  (202) 
272-2589.  Office  of  Disclosure  Policy. 
Division  of  Corporation  Finance. 
Securities  and  Exchange  Commission. 
450  Fifth  St.  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  for  comment 
proposed  revisions  to  Rules  14a- 
13(a)(1),'  14a-13(b)(3),2  14b-2(aj(l),3 
14b-2(b),«  14b-2(e)(l),*  14c-7(a)(l]«  and 
14c-7(b)(3).' 

I.  Discussion 

On  November  25, 1986,  the 
Commission  adopted  new  shareholder 
communications  rules  and  related 
amendments"  to  effect  the  Shareholder 


'  17CKR240.14a-13(ii)(l). 
'  17  CFR  240.14a-13|b)(3). 
'17CFR240.14t>-2(a)(1). 

*  17  CFR  240.14l>-2(b|. 

'  17  ere  240.14b-2(e)|l). 

•  17  CFR  Z40.14c-7(aHl). 
'  17  CFR  240.14c-7ib)(3). 

■  Release  No.  34-23847  (Noveniber  7.5. 1966)  (51 
FR  442671 
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Communications  Act  of  1985.®  The  new 
rules  set  forth  the  obligations  of  banks 
in  connection  with  the  forwarding  of 
proxy  materials  to  beneficial  owners 
and  registrants'  communications  with 
beneficial  owners  of  securities 
registered  in  the  banks'  names. 

The  new  rules  governing  the 
forwarding  of  proxy  materials  to 
beneficial  owners  incorporated  an 
omnibus  proxy  approach.  At  the  time  it 
adopted  the  new  rules,  the  Commission 
recognized  the  need  for  banks  to  have 
adequate  time  to  implement  the  omnibus 
proxy  system.  Accordingly,  the 
effectiveness  of  paragraphs  (a)  through 
(c)  of  Rule  14b-2  was  deferred  until  July 
1, 1987.  The  Commission  also  invited 
comment  from  persons  having  concern 
with  the  specific  language  of  these  new 
rules. 

In  response  to  this  request,  one 
commentator'"  recommended  extending 
from  3  to  5  business  days,  the  time 
provided  in  Rule  14b-2(b)  in  which  a 
bank  is  required  to:  (1)  execute  an 
omnibus  proxy  in  favor  of  its  respondent 
banks  and  forward  such  proxy  to  the 
registrant:  and  (2)  provide  notice  of  that 
execution  to  its  respondent  banks." 
This  commentator  has  indicated  that  a  3 
business  day  time  period  may  not  be 
practicable  given  the  layers  of  banks 
involved  in  the  proxy  processing  system. 
Therefore,  the  Commission  is  proposing 
to  extend  the  time  period  provided  in 
Rule  14b-2(b)  from  3  to  5  business  days. 
The  Commission  solicits  public 
comment  on,  among  other  things,  the 
need  for  such  an  extension  as  well  as  its 
practical  effects. 

In  addition,  the  Commission  is 
considering  making  certain  other 
clarifying  and  technical  changes  to  the 
shareholder  communications  rules.  The 
proposed  amendments  would  clarify 
that  registrants'  obligations  in 
connection  with  respondent  banks  apply 
only  to  those  respondent  banks  that 
hold  the  registrants'  securities  on  behalf 
of  beneficial  owners  and  that  the 
corresponding  obligations  of  banks 
apply  only  to  those  banks  that  hold 
registrants'  securities  on  behalf  of 
beneficial  owners.  Additionally,  it  has 
been  made  explicit  that  registrants  must 
inquire  of  each  record  holder  whether  it 
holds  the  registrant's  securities  on 
behalf  of  any  respondent  bank  and,  if 


»  Pub.  L.  99-22Z.  99  Slat.  1737  (1985).  amending  15 
U.S.C.  78n(b)  (1982). 

'"  The  Independent  Election  Corporation  of 
America. 

' '  Nine  other  commenlatora  submilled  comment 
letlera  on  various  issues.  These  comment  letters  are 
available  for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room  (See  File  No. 
S7-12-86). 


so,  the  name  and  address  of  each  such 
respondent  bank! 

II.  Request  for  Comments 

Ariy  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  revisions  to  the  shareholder 
communication  rules  are  requested  to  do 
so.  Itie  Commission  also  requests 
comfient  on  whether  the  proposed 
revisions,  if  adopted,  would  have  an 
adverse  effect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)  of  the  Exchange  Act. 

III.  Cost — BeneHt  Analysis 

To  evaluate  fully  the  benefits  and 
costs  associated  with  the  proposed 
amendment  to  Rule  14b-2.  the 
Commission  requests  commentators  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  the 
proposed  amendment.  In  this  regard,  the 
Commission  notes  that,  by  lengthening 
the  time  for  execution  of  omnibus 
proxies  by  two  business  days,  it  intends 
to  help  to  ensure  the  effectiveness  of  the 
omnibus  proxy  approach.  This  approach 
is  intended  to  provide  a  cost-effective 
and  efficient  means  to  ensure  that 
proxies  are  executed  by  the 
appropriately  authorized  parties.  The 
proposal  does  not  require  any  additional 
recordkeeping  obligations  for  brokers 
and  banks. 

IV.  Statutory  Basis  and  Text  of  Proposed 
Amendments 

These  amendments  are  being 
proposed  pursuant  to  sections  12, 14  and 
23(a)  of  the  Exchange  Act."* 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities,  Banks, 
Associations. 

V.  Text  of  Proposals 

In  accordance  with  the  foregoing  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240  is 
amended  by  adding  the  following 
citations:  (Citations  before  *  *  *  indicate 
general  rulemaking  authority). 


"15  use.  781,  78n  and  78w(a). 


Authority:  Sec.  23.  48  Stat.  901,  as 
amended:  15  U.S.C.  78w.  *  *  *  §§  240.148-13, 
14b-2  and  14c-7  also  issued  under  sections 
12, 15  U.S.C.  781.  and  14.  Pub.  I..  99-222.  99 
Stat.  1737, 15  U.S.C.  78n.  i 

2.  Section  240.14a-13  is  amended  by 
revising  paragraphs  (8)(l)(i)(B)  and 
(b)(3)  and  adding  new  paragraph 
(a)(l)(i)(0)  to  read  as  follows: 

Note. — This  version  of  paragraph  (b)(3)  of 

§  240.14a-13  is  effective through 

)une  30. 1987. 

§240.14a-13    Obligation  of  registrants  in 
communicating  with  benef  iciai  owners. 

***** 

(b)**» 

(3)  Make  such  request  to  the  following 
persons  that  hold  the  registrant's 
securities  on  behalf  of  beneficial 
owners:  All  brokers  and  dealers  and/or 
all  banks,  associations  and  other 
entities  that  exercise  fiduciary  powers; 
***** 

NoJe. — This  version  of  paragraphs  (a)(l)(i) 
(B)  and  (D)  and  paragraph  (b}(3]  of  §  240.14a- 
13  is  effective  July  1, 1987. 

§240.148-13    [Amended]    '  ' 

(a)** 
(I)** 

(i)  *  *  " 

(A)  *  *  * 

(B)  in  the  case  of  an  annual  (or  special 
meeting  in  lieu  of  the  annual)  meeting, 
or  written  consents  in  lieu  of  such 
meeting,  at  which  directors  are  to  be 
elected,  the  number  of  copies  of  the 
annual  report  to  security  holders 
necessary  to  supply  such  report  to 
beneficial  owners  to  whom  such  reports 
are  to  be  distributed  by  such  record 
holder  or  its  nominee  and  not  by  the 
registrant; 
***** 

(D)  whether  it  holds  the  registrant's 
securities  on  behalf  of  any  respondent 
bank  and.  if  so.  the  name  and  address  of 
each  such  respondent  bank;  and  *  *  * 

***** 

(b)**l* 

(3)  Make  such  request  to  the  following 
persons  that  hold  the  registrant's 
securities  on  behalf  of  beneficial 
owners:  ell  brokers,  dealers,  banks, 
associations  and  other  entities  that 
exercise  fiduciary  powers; 
***** 

3.  Section  240.14b-2  is  amended  by 
revising  paragraph  (a)(1),  the 
introductory  text  to  paragraph  (b)  and 
paragraph  (e)(1)  to  read  as  follows: 

Note. — Revised  paragraph  (a)(1)  and  the 
revised  introductory  language  to  paragraph 
(b)  are  effective  July  1, 1987;  levised 
paragraph  (e)(1)  is  effective ,. 


Federal  Register  /  Vol.  52.  No.  66  /  Tuesday.  April  7.  1987  /  Proposed  Rules 


■t  1  f\nf 


§  240. 1 4b-2    Obligation  of  banlts, 
associations  and  oth«r  entities  that 
exercise  fiduciary  powers  in  connection 
with  the  prompt  forwarding  of  certain 
communications  to  beneficial  owners. 

A  bank,  association  or  other  entity 
that  exercises  fiduciary  powers: 

(a)(1)  Shall  respond,  by  first  class  mail 
or  other  equally  prompt  means,  directly 
to  the  registrant  no  later  than  one 
business  day  after  the  date  it  receives 
an  inquiry  made  in  accordance  with 
§  240.14a-13(a)  by  indicating  the  name 
and  address  of  each  of  its  respondent 
banks  that  holds  the  registrant's 
securities  on  behalf  of  beneficial 
owners,  if  any;  and 

•  •        *        *        « 

(b)  Within  five  business  days  after  the 
record  date  shall: 

*  *        •        •        « 

(e)  Shall:  (1)  respond,  by  first  class 
mail  or  other  equally  prompt  means, 
directly  to  the  registrant  no  later  than 
one  business  day  after  the  date  it 
receives  an  inquiry  made  in  accordance 
with  §  240.14a-13(b)(l)  by  indicating  the 
name  and  address  of  each  of  its 
respondent  banks  that  holds  the 
registrant's  securities  on  behalf  of 
beneficial  owners,  if  any; 
***** 

4.  Section  240.14c-7  is  amended  by 
revising  paragraphs  (a)(l)(i)(A)  and 
(b)(3)  and  adding  new  paragraph 
(a)C»)(i)(C)  to  read  as  follows: 

Note. — This  version  of  paragraph  (b)(3)  of 

5  240.14C-7  is  effective through 

lime  30. 1987. 

§  240. 1 4c-7    Providing  copies  of  material 
for  certain  t>eneflcial  owners. 

*  •         •         •         • 

(b)  *  *  * 

(3)  Make  such  request  to  the  following 
persons  that  hold  the  registrant's 
securities  on  behalf  of  beneficial 
owners:  all  brokers  and  dealers  and/or 
all  banks,  associations  and  other 
entities  that  exercise  fiduciary  powers; 

•  *        •        »        « 

Note. — This  version  of  paragraphs 
(a)(l)(l)(A)  and  (C)  and  paragraph  (b)(3)  of 
S  240.14C-7  is  effective  )uly  1, 1987. 

§  240.14C-7    (Amended) 
(a)  *  •  * 

(1)  *  *  * 

(i)*** 

(A)  Whether  other  persons  are  the 
beneficial  owners  of  such  securities  and. 
if  so,  the  number  of  copies  of  the 
information  statement  necessary  to 
supply  such  material  to  such  beneficial 
owners; 


(C)  Whether  it  holds  the  registrants 
securities  on  behalf  of  any  respondent 


bank  and.  if  so.  the  name  and  address  of 
each  such  respondent  bank;  and  (ii)  *  *  * 
***** 

(b)  *  *  * 

(3)  Make  such  request  to  the  following 
persons  that  hold  the  registrant's 
securities  on  behalf  of  beneficial 
owners:  all  brokers,  dealers,  banks, 
associations  and  other  entities  that 
exercise  fiduciary  powers; 
***** 

By  the  Commission. 
lonathan  G.  Katz, 

Secretary. 
March  27, 1987. 

Securities  and  Exchange  Commission 
Regulator)  Flexibility  Act  Certtfication 

I.  lohn  Shad.  Chairman  of  the  Securities 
and  Exchange  Commission,  hereby  certify, 
pursuant  to  5  U.S.C.  605(b).  that  the  proposed 
revision  to  Rule  14t>-2(b)  and  the  proposed 
amendments  to  Rules  14a-13(a)(l),  14a- 
13(b)(3),  14b-2(a)(l),  14b-2(e)(l).  14c-7(a)(l) 
and  14c-7(b)(3),  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
reasons  for  this  certification  are  as  follows: 
The  proposed  revision  of  Rule  14b-2(b)  would 
change  from  3  to  5  business  days  the  time  in 
which  a  bank,  association  or  other  entity 
exercising  fiduciary  powers  (hereinafter 
"bank")  is  (1)  to  execute  an  omnibus  proxy  in 
favor  of  respondent  banks  and  forward  such 
proxy  to  the  registrant;  and  (2)  to  provide 
notice  of  that  execution  to  its  respondent 
banks.  This  change  would  give  banks  or  their 
agents  additional  time  in  which  to  perform 
proxy  processing  activities;  it  would  neither 
impose  additional  costs  on  small  entities,  nor 
would  it  significantly  reduce  such  costs. 

The  other  proposed  amendments  to  Rules 
14a-13(a)(l),  14a-13(b)(3).  14b-2(a)(l).  14b- 
2(e)(1),  14c-7(a)(l)  and  14c-7(b)(3)  would 
make  clarifying  and  technical  changes  to  the 
shareholder  communications  rules.  The 
proposed  amendments  would  make  clear. 
inter  alia,  that  the  obligations  of  registrants 
in  connection  with  respondent  banks  apply 
only  to  those  respondent  banks  that  hold  the 
registrants'  securities  on  behalf  of  beneficial 
owners.  These  amendments  would  not 
impose  any  additional  costs  on  small  entities, 
nor  would  they  reduce  such  costs. 

Dated:  March  27, 1987. 
John  Shad, 
Chairman. 
[FR  Doc.  87-7555  Filed  4-6-87:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1301 

Registration  of  Manufacturers, 
Distributors,  and  Dispensers  of 
Controlled  Substances 

agency:  Drug  Enforcement 
Administration. 


ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  Section  510  of  the  Diversion 
Control  Amendments,  which  was 
included  in  the  Comprehensive  Crime 
Control  Act  of  1984  (Pub.  L  98-473). 
effective  October  12, 1984,  amends  the 
Controlled  Substances  Act  at  21  U.S.C. 
822(a).  Section  822  details  the  time 
period  persons  are  to  register  with  the 
Drug  Enforcememt  Administration 
(DBA).  The  amendment  allows  the 
Attorney  General  to  determine,  by 
regulation,  the  time  period  for 
registration  of  dispensers  of  controlled 
substances.  The  parameters  of  the 
statute  permit  registration  for  not  less 
than  one  year,  not  more  than  three 
years.  The  annual  registration 
requirement  for  distributors  and 
manufacturers  remains  unchanged.  The 
purpose  of  the  amendment  is  to  reduce 
the  administrative  burden  of  annual 
registration  on  retail  pharmacies, 
hospitals/clinics,  practitioners  and 
teaching  institutions,  which  comprise 
over  98  percent  of  the  DEA's  active  file 
of  registrants. 

DATE:  Written  comments  and  objections 
must  be  received  on  or  before  May  7, 

1987. 

ADDRESS:  Comments  should  be 
submitted  in  quintuplicate  to  the 
Administrator,  Drug  Enforcement 
Administration,  1405  I  Street  NW.. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Sheahan,  Deputy  Chief, 
Regulatory  Support  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  633-1570. 

SUPPLEMENTARY  INFORMATION:  The 

current  regulation,  found  at  21  CFR 
1301.31(a),  describes  a  registration 
system  for  all  DEA  registrants  which 
includes  a  one-year  registration  period. 
This  amendment  will  refiect  the 
congressional  mandate  of  the  Diversion 
Control  Amendments,  found  in  the 
Comprehensive  Crime  Control  Act  of 
1984  (Pub.  L.  98-473),  to  strengthen  the 
authority  of  DEA  to  prevent  diversion  of 
controlled  substances  while  reducing 
the  administrative  burden  of  annual 
registration  for  dispensers  of  controlled 
substance.  Beginning  in  July  1987,  the 
DEA  proposes  to  institute  the  phase-in 
of  a  three-year  registration  cycle  for 
retail  pharmacies,  hospitals/clinics, 
practitioners  and  teaching  institutions, 
which  comprise  over  98  percent  of  the 
DEA's  active  file  of  registrants.  All  new 
applicants  for  registration  in  the  above 
business  activities  will  be  registered 
initially  for  a  three-year  period  and 
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renewed  every  three  years  thereafter. 

All  other  business  activities,  such  as 
manufacturers,  distributors,  researchers, 
analytical  labs,  importers,  exporters  and 
narcotic  treatment  programs,  will 
continue  to  be  registered  on  an  annual 
basis.  One  third  of  the  DEA  registrants 
due  for  renewal  in  July  1987  will  be 
renewed  for  a  three-year  period  and 
their  new  expiration  date  will  be  July  31, 
1990.  Another  one-third  of  the  DEA 
registrants  due  for  renewal  in  July  1987 
will  be  renewed  for  a  two-year  period 
and  their  new  expiration  dates  will  be 
July  31. 1989.  The  final  one-third  of  the 
DEA  registrants  due  for  renewal  in  July 
1987  will  be  renewed  for  a  one-year 
period  and  their  expiration  date  will  be 
July  31. 1988.  When  this  final  group  is 
renewed  in  July  1988  it  will  be  for  a 
three-year  period.  Those  registrants  due 
for  renewal  in  July  1989  will  be  renewed 
for  a  three-year  period.  A  similar  phase- 
in  will  be  used  for  each  succeeding 
month  and  will  be  fully  implemented  by 
August  1990. 

The  selection  process  for  determining 
which  registrants  will  be  renewed  for  a 
one-,  two-  or  three-year  period  during 
the  phase-in  will  be  through  random 
sorting  to  divide  the  DEA's  active  file  of 
registrants  into  equal  thirds.  It  will  not 
be  accomplished  by  zip  code  sorting  or 
selection.  The  renewal  applications  are 
mailed  to  registrants  approximately  45 
to  60  days  prior  to  the  expiration  date  of 
the  registration. 

Therefore,  the  renewals  with  an 
expiration  date  of  July  31, 1987.  will  be 
mailed  to  registrant's  between  June  1 
and  June  15. 1987.  The  fee  remains  at  $20 
per  year.  The  fee  for  a  one-year  renewal 
is  $20.  The  fee  for  a  two-year  renewal 
will  be  $40.  The  fee  for  a  three-year 
renewal  will  be  $60.  The  correct  fee  and 
renewal  period  for  each  registrant  will 
be  preprinted  on  the  renewal  application 
forms  issued  to  the  registrants  due  for 
renewal.  Fees  are  not  refundable. 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  proposal  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.  This 
regulatory  change  will  reduce  the 
administrative  burden  to  the  majority  of 
those  individuals  and  businesses 
registered  with  DEA. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(B)  of  Executive  Orden2291.  this 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  and  approval  of  that  office  has 
been  requested  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501,  et  seq. 


Purtuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  821  and 
871(b)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  and  redelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Office  of  Diversion  Control  by  28  CFR 
0.100  «nd  0.104,  the  Deputy  Assistant 
Administrator  hereby  proposes  that  21 
CFR,  Part  1301  be  amended  as  follows: 

List  of  Subjects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration,  Drug  traffic  control, 
Security  measures. 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Autkority:  21  U.S.C.  821,  822,  823.  824, 
871(b),  875,  877. 

2.  Siection  1301.11  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§130111    Fee  anKHMits. 

«         •         •         «         * 

(c)  For  each  registration  or 
reregistration  to  dispense,  or  to  conduct 
research  or  instructional  activities  with, 
controlled  substances  listed  in 
Schedules  II  through  V,  the  registrant 
shall  pay  a  fee  of  $60  for  a  three-year 
regisfration. 

•  *        *        *        • 

3.  Section  1301.12  is  revised  to  read  as 
follows: 

§1301.12    Time  and  mettrad  of  payment; 
refurxl. 

Fees  shall  be  paid  at  the  time  when 
the  application  for  registration  or 
reregistration  is  submitted  for  filing. 
Payments  should  be  made  in  the  form  of 
a  personal,  certified,  or  cashier's  check 
or  money  order  made  payable  to  "Drug 
Enforcement  Administration."  Payments 
made  in  the  form  of  stamps,  foreign 
currency,  or  third  party  endorsed  checks 
will  not  be  accepted.  These  fees  are  not 
refundable. 

4.  Section  1301.31  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  1301.31    Time  for  application  for 
registration;  expiration  date. 

*  *         •         *         • 

(cJJAt  the  time  a  manufacturer, 
distributor,  researcher,  analytical  lab. 
importer,  exporter  or  narcotic  treatment 
program  is  first  registered,  that  business 
activity  shall  be  assigned  to  one  of 
twelve  groups,  which  shall  correspond 
to  the  months  of  the  year.  The  expiration 
date  of  the  registrations  of  all  registrants 
within  any  group  will  be  the  last  day  of 


the  month  designated  for  that  group.  In 
assigning  any  of  the  above  business 
activities  to  a  group,  the  Administration 
may  select  a  group  the  expiration  date 
of  which  is  less  than  one  year  from  the 
date  such  business  activity  was 
registered.  If  the  business  activity  is 
assigned  to  a  group  which  has  an 
expiration  date  less  than  three  months 
from  the  date  on  which  the  business 
activity  is  registered,  the  registration 
shall  not  expire  until  one  year  from  that 
expiration  date;  in  all  other  cases,  the 
registration  shall  expire  on  the 
expiration  date  first  following  the  date 
on  which  the  business  activity  is 
registered, 

(d)  At  the  time  a  retail  pharmacy, 
hospital/clinic,  practitioner  or  teaching 
institution  is  first  registered,  that 
business  activity  shall  be  assigned  to 
one  of  twelve  groups,  which  shall 
correspond  to  the  months  of  the  year. 
The  expiration  date  of  the  registrations 
of  all  registrants  within  any  group  will 
be  the  last  day  of  the  month  designated 
for  that  group.  In  assigning  any  of  the 
above  business  activities  to  a  group,  the 
Administration  may  select  a  group  the 
expiration  date  of  which  is  not  less  than 
28  months  nor  more  than  39  months  from 
the  date  such  business  activity  was 
registered.  After  the  initial  registration 
period,  the  registration  shall  expire  36 
months  from  the  initial  expiration  date. 

Dated:  March  13. 1987. 
Gene  R.  Haialip.  ^ 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  87-7648  Filed  4-6-87:  ^Ah  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  650 

(FHWA  Docket  No.  87-101 

Natlortai  Bridge  Inspection  Standards; 
Frequency  of  hispection  ar>d  Inventory 

agency:  Federal  Highway  , 

Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  FHWA  is  requesting 
comments  on  proposed  revisions  to  its 
National  Bridge  Inspection  Standards 
(NBIS).  The  revised  regulation  would 
permit  States  to  increase  the  maximum 
time  interval  between  the  inspections 
for  certain  types  or  groups  of  bridges,  as 
opposed  to  retaining  the  mandatory  2- 
year  interval  as  required  under  the 
regulations  currently  in  effect.  The 
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proposed  revisions  would  also  require 
that  States  identify  those  bridges  having 
fracture  critical  members  or  bridges 
which  warrant  underwater  inspection  or 
other  special  inspection  consideration. 
These  bridges  would  then  be  earmarked 
and  the  inspection  data  and  results  of 
inspection  of  these  bridges  would  be 
tracked  to  ensure  that  they  are 
inspected  and  evaluated  in  such  a 
manner  as  to  minimize  risk  to  the  public. 
As  an  alternative  to  the  existing 
regulation,  the  proposed  revision  would 
permit  bridge  inspection  team  leaders  to 
be  certified  as  competent  if  they  have 
received  Level  III  certification  as  bridge 
safety  inspectors  under  the  provisions  of 
the  National  Institute  for  Certification  in 
Engineering  Technologies  (NICET) 
operated  under  the  aegis  of  the  National 
Society  for  Professional  Engineers.  The 
proposed  regulation  would  require  that 
inventory  data  on  newly  load  posted,  as 
well  as  modified  or  newly  completed 
bridges,  be  entered  into  a  State's  record 
within  90  days.  The  proposed  revisions 
would  provide  State  highway  agencies 
greater  flexibility  with  which  to  use 
available  inspection  resources  in  a  cost- 
effective  manner.  It  is  intended  that  the 
proposed  revision  would  encourage 
efficient  use  of  resources  while  ensuring 
that  the  safety  of  the  traveling  public  is 
protected. 

date:  Written  comments  must  be 
received  on  or  before  June  8, 1987. 
ADDRESS:  Submit  written  comments 
preferably  in  triplicate,  to  FHWA 
Docket  No.  87-10  Federal  Highway 
Administration.  Room  4205.  HCC-10.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m.. 
e.t.,  Monday  through  Friday.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  lohn  J.  Ahlskog,  Chief.  Bridge 
Management  Branch,  Bridge  Division. 
Office  of  Engineering.  202/366-4617.  or 
Mr.  Michael  J.  Laska,  Office  of  Chief 
Counsel.  202/366-1383,  Federal  Highway 
Administration,  4O0  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
National  Bridge  Inspection  Standards 
for  bridges  on  all  public  roads  are  set 
forth  in  23  CFR  Part  650,  Subpart  C. 
Section  650.305  currently  requires  that 
the  type  and  depth  of  inspections  be 
determined  by  the  individual  in  overall 
charge  of  the  program  and  refers  to  the 
American  Association  of  State  Highway 
and  Transportation  Officials  "Manual 
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for  Maintenance  Inspection  of  Bridges." 
1978.  as  a  reference  guide.  Section 
650.305  also  currently  requires  each 
bridge  to  be  inspected  at  regular 
intervals  not  to  exceed  2  years.  Section 
650.307  specifies  the  current  minimum 
requirements  which  shall  be  met  by  the 
inspection  team  leaders  and  the 
individual  in  overall  charge  of  the 
State's  bridge  inspection  program. 
Section  650.311  currently  requires 
inventory  data  on  newly  completed  or 
modified  structures  to  be  entered  in  the 
States'  records  within  90  days.  These 
four  provisions  are  addressed  in  this 
notice  of  proposed  rulemaking. 

Background 

Each  State  highway  department  is 
required  to  maintain  a  bridge  inspection 
organization  capable  of  performing 
inspections,  preparing  reports  and 
determining  ratings  in  accordance  with 
the  provisions  of  23  CFR  Part  650. 
Subpart  C.  Prior  to  the  enactment  of  the 
Surface  Transportation  Assistance  Act 
of  1978  (Pub.  L.  95-599),  the  inspection 
standards  only  applied  to  bridges  on  the 
Federal-aid  system.  Section  124  of  the 
Act  required  that  all  bridges  located  on 
public  roads  be  inventoried  and  thus 
subject  to  the  bridge  inspection 
standards.  By  regulation  published  on 
May  1. 1979  (44  FR  25434).  the  National 
Bridge  Inspection  Standards  were 
amended  to  reflect  the  legislative 
change.  In  effect  the  number  of  bridges 
that  became  subject  to  inspection 
standards  increased  by  approximately 
100  percent.  Consequently,  the  scope 
and  costs  of  the  inspection  program  also 
increased.  Available  inspection 
resources,  including  equipment, 
manpower  and  funds,  have  been 
extended  in  order  to  meet  the  increased 
inspection  work  load.  Since  many  States 
are  using  Highway  Bridge  Replacement 
and  Rehabilitation  Program  (HBRRP) 
funds  for  inspection,  this  impact  on 
resources  results  in  possible  diversion  of 
funds  and  personnel  from  the  primary 
objective  of  the  HBRRP,  which  is  to 
replace  or  rehabilitate  bridges.  The 
FHWA  decided  to  review  the  2-year 
inspection  requirement  in  order  to 
explore  possible  changes  which  would 
result  in  the  maximum  utilization  of 
inspection  resources  without 
compromising  the  safety  of  the 
travelling  public,  which  is  the 
paramount  concern. 

In  1982,  the  FHWA  reviewed  data  in 
the  National  Bridge  Inventory  (NBI)  for 
the  purpose  of  considering  an  increase 
in  the  inspection  frequency  interval  for 
some  categories  of  bridges  provided  that 
the  State  submit  a  detailed  proposal  and 
supply  data  to  FHWA  for  approval  prior 
to  implementation  of  any  interval 


changes.  This  should  not  affect,  or  if  so 
only  to  a  minimal  or  negligible  degree, 
highway  safety  and  should  result  in  cost 
savings,  which  could  then  be  applied 
more  effectively  toward  the  removal 
from  service  of  deficient  bridges  and 
thus  improve  overall  highway  safety. 
Based  on  available  bridge  inventory  and 
inspection  data  compiled  since  1968. 
along  with  the  experience  gained,  an 
NPRM  was  published  in  the  Federal 
Register  on  January  20, 1983  (48  FR 
2550).  The  NPRM  proposed  to  permit 
variations  in  the  mandatory  2-year 
interval  between  inspections  under 
certain  conditions.  Two  categories 
suggested  for  possible  consideration 
were  culverts  and  newly  completed 
structures  which  had  received  an  initial 
2-year  inspection  without  any  indication 
of  a  change  in  the  structure  condition. 

Sixty  comments  were  received  in 
response  to  the  NPRM  issued  on  January 
20, 1983.  Comments  were  submitted  by 
representatives  from  the  following 
interest  groups:  49  government  agencies 
(34  State,  5  city.  10  county).  2  State 
county  organizations,  1  Federal  agency, 
4  professional  organizations,  2 
consultants  and  2  safety  organizations. 

A  majority  of  the  commentors 
believed  the  inspection  interval  could  be 
increased  for  certain  bridges  without 
additional  risks  to  the  public.  However, 
some  of  these  commentors  had  specific 
concerns  with  an  increased  inspection 
interval.  There  was  also  support  for 
maintaining  the  2-year  interval. 

The  specific  breakdown  of  suggestion 
criteria  for  determining  the  proper 
inspection  interval  varied  considerably. 
There  was  also  a  wide  range  and 
diversification  within  the  general 
criteria  recommended.  The  same  wide 
division  existed  for  specific  types  of 
bridges  recommended  for  greater  than 
the  2-year  inspection  interval.  There 
was  a  lack  of  a  clear  consensus  at  that 
time  for  which  bridges  the  commentors 
believed  could  be  inspected  less 
frequently. 

In  light  of  the  information  available  in 
the  NBI  and  the  wide  division  among  the 
various  entities  as  to  which  types  or 
groups  of  bridges  could  be  included  in 
an  increased  inspection  interval,  the 
FHWA  determined  that  the  revisions  as 
proposed  at  that  time  should  be  further 
reviewed  and  evaluated.  Therefore,  the 
NPRM  published  on  January  20, 1983, 
was  withdrawn  on  April  23. 1984  (49  FR 
17039). 

Upon  further  review  and  analysis 
since  April  of  1984.  the  FHWA  has 
decided  to  issue  a  modified  notice  of 
proposed  rulemaking.  Using  National 
Bridge  Inventory  data,  which  does  not 
necessarily  encompass  all  factors  which 
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may  be  rftlevant  to  such  determinations, 
the  FHWA  has  made  the  tentative 
determination  that  the  inspection 
interval  can  be  increased  for  some 
categories  of  bridges  with  only  a 
minimal  or  negligible  increase  in  risk  to 
the  public.  Any  funds  saved  by  this 
action  could  be  applied  cost-effectively 
toward  the  removal  from  service  of 
additional  deficient  bridges. 

Based  on  inventory  data  which  has 
been  compiled  from  inspections 
conducted  on  all  Federal-aid  bridges 
and  the  majority  of  off-system  bridges, 
the  FHWA  proposes  to  permit  variations 
in  the  mandatory  2-year  interval 
between  inspections  under  certain 
approved  conditions.  The  physical  data 
and  experience  derived  from  continuous 
inspections  since  1968  have  identified 
certain  groups  or  categories  of  bridges 
where  a  longer  inspection  interval  may 
be  warranted.  One  category  might 
include  modern,  recently  completed 
structures  for  which  the  initial  2-year 
inspection  indicated  no  design  or 
construction  flaws  and  no  change  from 
the  condition  of  the  bridge  as 
constructed.  Inspection  experience  and 
records  of  similar  older  bridges  would 
be  useful  to  States  in  making  these 
determinations.  Concrete  culverts  are 
another  example  of  a  bridge  category 
where  an  increased  interval  of 
inspection  might  be  warranted.  It  is 
believed  that  measures  such  as  special 
designation  for  fracture  critical  details 
and  bridges  warranting  underwater 
inspection  at  specified  intervals,  along 
with  inspection  manual  addendums  to 
the  Bridge  Inspector's  Training  Manual, 
may  overcome  the  previous  objections 
to  changes  in  the  2-year  maximum 
interval  between  bridge  inspections. 
Although  a  maximum  time  interval 
between  inspections  is  not  specified  in 
this  proposal,  an  FHWA  review  of 
National  Bridge  Inventory  data  and 
management  review  of  the  bridge 
program  indicate  that  a  4-year  maximum 
time  interval  (5-year  for  underwater 
inspection)  may  be  appropriate.  With 
the  2-year  interval  retention  for  some 
bridges,  inspection  of  others  at  a 
multiple  of  the  2-year  interval  would 
seem  appropriate  for  efficient  use  of 
resources  and  planning  purposes. 

If  a  State  proposes  to  inspect  a  group 
or  category  of  bridges  at  intervals  of 
greater  than  2  years,  the  proposed 
revision  would  require  that  State  to 
submit  for  approval  by  the  Federal 
Highway  Administration  a  documented 
analysis  with  supporting  data  justifying 
the  increased  time  interval.  Relevant 
factors  to  be  considered  would  include: 


1.  Psst  Experience 

Records  of  past  inspections  for 
individual  or  groups  of  bridges  would 
provide  valuable  documentation  for 
establishing  trends  in  deterioration  of 
structures. 

2.  Age 

Tables  derived  from  National  Bridge 
Inventory  data  show  that  general 
deterioration  increases  with  age. 

3.  Condition  of  Bridges 

Tlie  know  condition,  such  as 
deteriorated  structural  members  or 
members  with  reduced  load  capacities 
would  be  an  important  part  of  any 
decision  to  lengthen  the  time  between 
insflections. 

4.  Type  and  Frequency  of  Traffic 
Volume 

Bridges  with  a  high  total  volume  of 
traffic,  or  a  high  percentage  of  truck 
traffic,  particularly  when  the  truck 
weight  approaches  the  bridge  capacity, 
deserve  special  consideration  in 
determining  appropriate  frequencies  of 
ins(fection. 

5.  Other  Relevant  Factors 

Factors  unique  to  individual  States  or 
localities  should  be  considered  in 
evaluating  individual  proposals.  The 
resulting  study  of  relevant  factors  would 
need  to  demonstrate  that  safety  would 
not  be  compromised. 

The  listed  factors  are  not  all  inclusive. 
It  is  anticipated  that  individual  States 
will  of  necessity,  modify  and  add  to  this 
list  factors  or  items  which  are  of  special 
concern.  In  order  to  better  identify 
adcttional  national  common  categories 
and  factors,  comments  are  specifically 
requested  concerning  appropriate 
candidate  bridge  groups  and  factors 
which  should  be  included  in  the 
evduation  of  safe  intervals  between 
inspections.  Concrete  culverts  and 
modem,  recently  completed  structures 
noted  earlier  are  two  categories  which 
mi^t  be  considered  for  review  and 
possible  lengthening  of  the  interval 
between  inspections. 

The  proposed  revision  would  provide 
State  highway  agencies  greater 
flexibility  with  which  to  utilize  available 
inspection  resources  in  a  cost-effective 
manner.  It  is  intended  that  the  proposed 
revision  would  encourage  the  efficient 
utifization  of  resources  without 
compromising  the  safety  of  the 
travelling  public. 

In  addition  to  the  proposed  revision  to 
the  mandatory  2-year  interval  between 
inspections,  the  FHWA  is  again 
prcqiosing  to  make  changes  to 
§  8B0.311(b).  The  first  sentence  in  this 


section  requires  the  bridges  that  are 
subject  to  the  standards  be  inventoried 
by  December  31, 1980,  as  required  by  the 
Surface  Transportation  Act  of  1978.  This 
sentence  would  be  deleted  since  the 
inventory  is  completed. 

Since  the  issuance  of  the  1983  NPRM. 
several  bridge  failures  have  occurred. 
These  recent  failures  focused  attention 
of  the  program  on  the  need  for 
concentrated  inspection  of  fracture 
critical  details  (e.g.,  those  details  on 
tension  members  whose  failure  would 
probably  cause  collapse  of  one  or  more 
spans  of  a  bridge)  and  the  need  for 
evaluation  of  the  underwater 
components  of  many  bridges.  Other 
features  of  certain  bridges  may  also  be 
exceptionally  important  to  the  safety  of 
the  structure.  Because  of  the  importance 
of  these  special  features  to  the  structural 
integrity  and  safety  of  a  bridge,  it  is 
proposed  that  they  should  be  pre- 
identified  by  the  individual  in  overall 
charge  of  the  State  or  local  jurisdiction 
program  and  the  results  of  each 
inspection  along  with  the  date  of 
inspection  noted  on  the  inspection  forms 
to  the  extent  necessary  for  the 
individual  in  charge  to  monitor  the 
condition  of  these  significant  details. 

The  current  NBIS  regulations  specify 
minimum  qualification  requirements  for 
both  the  individual  in  charge  of  the 
State's  bridge  inspection  program  and 
for  inspection  team  leaders.  Both  must 
be  registered  professional  engineers  or 
qualified  for  registration,  or  have 
completed  a  comprehensive  training 
program  in  bridge  inspection  and  have 
bridge  inspection  experience  of  at  least 
10  years  for  the  individual  in  charge  of 
the  program  and  5  years  for  the  team 
leader.  In  order  to  encourage  additional 
competence  in  inspection  and  to  provide 
a  national  forum  for  recognition  of 
engineering  technicians  as  competent  in 
bridge  inspection,  the  FHWA  proposes 
to  permit  an  alternate  minimum 
qualification  standard  for  bridge 
inspection  leaders.  The  National  Society 
of  Professional  Engineers  has 
established  under  its  National  Institute 
for  Certification  of  Engineering 
Technologies  (NICET),  a  Bridge  Safety 
Inspection  Level  I  through  Level  IV. 
Engineering  technicians  are  certified 
under  this  program  based  upon 
minimum  specified  experience  levels 
and  satisfactory  completion  of 
standardized  written  tests  on  the  subject 
matter.  The  proposed  revisions  would 
allow  technicians  with  NICET  bridge 
safety  inspection  certification  to  be 
recognized  throughout  the  country  as 
having  met  minimum  competency 
requirements.  Bridge  inspection  team 
members  would  also,  by  virtue  of  the 
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NICET  Level  III  team  leader 
requirement,  be  encouraged  to  gain 
Level  I  and  progressively.  Level  II 
certification  as  a  prelude  to  becoming 
team  leaders.  The  proposed  revision 
would  retain  the  existing  minimum 
inspection  team  qualification  standard 
as  equally  acceptable  to  NICET 
certification. 

One  area  of  concern  pertaining  to  the 
existing  minimum  qualification  standard 
is  that  of  a  "comprehensive  training 
course  in  bridge  inspection."  The  FHWA 
through  the  years  has  offered  the 
opinion  that  at  least  three  weeks  of 
comprehensive  classroom  training  is 
required  for  those  technicians  not 
familiar  with  bridge  inspection.  For  an 
engineer  or  equivalent  familiar  with 
bridge  inspection,  a  two  week 
comprehensive  course  has  been  termed 
as  adequate.  Because  bridge  inspection 
team  leaders,  and  sometimes  team 
members,  must  make  day-to-day 
decisions  regarding  the  safety  and 
integrity  of  bridge  components  and  the 
resultant  safety  of  the  bridge,  the  three- 
and  two-week-long  comprehensive 
training  course  concept  has  been 
promoted  by  the  FHWA.  Comments  are 
specifically  requested  concerning  this 
matter. 

Because  the  placement  of  load 
restriction  signs  on  the  approaches  to  a 
bridge  must  be  done  promptly  whenever 
a  bridge  evaluation  indicates  that  it 
cannot  safely  carry  legal  loads, 
reasonable  care  must  be  exercised  to  be 
sure  that  required  signs  are  in  place 
soon  after  the  inspection  and  evaluation 
indicates  that  restrictions  are  needed. 
By  the  same  token,  efficient 
management  of  the  network  of  bridges 
in  any  jurisdiction  requires  that  changes 
in  the  status  of  individual  bridges  be 
promptly  entered  into  the  inventory. 
Data  that  are  not  current  because  of 
changes  in  the  load  capacity  of  bridges 
can  bring  about  inefficiencies,  unsafe 
practices,  and  in  the  extreme, 
catastrophic  collapse  of  an 
understrenglh  bridge  which  is  not 
properly  load  restricted.  As  a  result,  it  is 
vitally  important  that  inventory  data  on 
newly  constructed,  modified  or  load 
restricted  bridges  be  entered  in  a  State's 
data  file  promptly  after  the  change. 
Current  regulations  require  this  within 
90  days  for  newly  completed  or  newly 
modified  bridges,  but  do  not  specifically 
extend  the  requirement  to  bridges  newly 
load  restricted.  The  proposed  revisions 
would  add  the  placement  of  load 
restriction  signs  as  an  action  which 
requires  prompt  inventory  update. 

It  is  anticipated  that  the  proposed 
revisions  would  have  a  positive 
economic  impact  on  State  highway 


agencies.  If  for  example,  30  percent  of 
the  Nation's  bridges  could  be  inspected 
at  a  4-year  frequency  rather  than  the  2- 
year  frequency,  it  is  estimated  that  $8.4 
million  of  annual  inspection  costs  could 
be  saved. 

However,  additional  inspection  effort 
will  be  required  in  some  States  to 
identify  and  carry  out  the  more 
intensified  inspections  proposed  for 
fracture  critical  bridge  members  and 
underwater  elements  of  bridges.  Many 
States  may  balance  any  added  costs 
required  for  the  more  intense  inspection, 
evaluation  and  monitoring  of  bridges 
with  critical  elements  against  the 
savings  gained  by  less  frequent 
inspection  of  low  risk  bridges. 

Due  to  the  fact  that  States  would  be 
under  no  obligation  to  propose  greater 
inspection  time  intervals,  it  is  not 
anticipated  that  this  proposal  will  have 
a  significant  economic  effect. 

Accordingly  a  full  regulatory 
evaluation  is  not  required  at  this  time. 
For  the  foregoing  reasons,  it  is  certified 
that  this  proposal  under  the  criteria  of 
the  Regulatory  Flexibility  Act,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Comments  are  requested  on  the 
proposed  revisions  from  all  interested 
parties.  The  comments  should 
specifically  address  the  effects  of  the 
proposed  revisions  on  the  national 
bridge  inspection  program  in  the  Slates 
and  the  requirement  that  States  submit  a 
detailed  proposal  and  supporting  data  to 
justify  a  longer  inspection  time  interval. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major 
proposal  under  Executive  Order  12291 
nor  a  significant  proposal  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511) 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
proposal  will  be  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
approval. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  proposes  to  amend  Part 
650,  Subpart  C  of  Title  23,  Code  of 
Federal  Regulations,  as  set  forth  below. 

List  of  Subjects  in  23  CFR  Part  650 

Bridges,  Grant  programs — 
transportation.  Highways  and  roads. 


Issued  on:  March  26, 1987. 
R.D.  Morgan. 

Executive  Director. 

The  FHWA  proposes  to  amend  23 
CFR  Part  650,  Subpart  C  as  follows: 

PART  650— BRIDGES,  STRUCTURES. 
AND  HYDRAULICS 

1.  The  authority  citation  for  Part  650  is 
revised  to  read  as  follows  and  all  other 
authority  citations  which  appear 
throughout  Part  650  are  removed: 

Authority:  23  U.S.C.  109(a)  and  (h),  n6(d), 
144.  315,  and  319:  23  CFR  1.32;  49  CFR  1.48  (b): 
E.0. 11988 — Floodplain  Mangement.  May  24. 
1977  (42  PR  26951):  Department  of 
Transportation  Order  5650.2  dated  April  23. 
1979  (44  PR  24678);  section  161  of  Pub.  L  97- 
424,  96  Stat.  2097.  2135:  and  Pub.  L  97-134.  95 
Stat.  1699. 

Subpart  C— National  Bridge  Inspection 
Standards  [Amended] 

2.  Footnote  number  one  §  650.303(a)  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§  650.303    Inspection  procedures. 

(a)  *  *  * 

The  "AASHTO  Manual"  referred  to  in  this 
part  is  the  "Manual  for  Maintenance 
Inspection  of  Bridges  1983"  together  with 
subsequent  interim  changes  or  the  most 
recent  version  of  the  AASHTO  Manual 
published  by  the  American  Association  of 
State  Highway  and  Transportation  Officials. 
•         *         •         «         • 

3.  Section  650.303  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

***** 

(d)  The  individual  in  charge  of  the 
organizational  unit  that  has  been 
delegated  the  responsibilities  for  bridge 
inspection,  reporting  and  inventory  shall 
determine  and  designate  on  the 
individual  inspection  and  inventory 
records  and  maintain  a  master  list  of  the 
following: 

(1)  Those  bridges  which  contain 
fracture  critical  members,  the  location 
and  description  of  such  members  on  the 
bridge  and  the  inspection  frequency  and 
procedures  for  inspection  of  such 
members.  (Fracture  critical  members  are 
tension  members  of  a  bridge  whose 
failure  will  probably  cause  a  portion  of 
or  the  entire  bridge  to  collapse.) 

(2)  Those  bridges  with  underwater 
members  which  cannot  be  visually 
evaluated  during  periods  of  low  flow  or 
examined  by  feel  for  condition,  integrity 
and  safe  load  capacity  due  to  excessive 
water  depth  or  turbidity.  These 
members  shall  be  described,  the 
inspection  frequency  stated,  not  to 
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tjxtecu  live  years,  ano  the  inspection 
procedure  specified. 

(3)  Those  bridges  which  contain 
unique  or  special  features  requiring 
additional  attention  during  inspection  to 
ensure  the  safety  of  such  bridges  and 
the  inspection  frequency  and  procedure 
for  inspection  of  as  such  features. 

(4)  The  date  of  last  inspection  of  the 
features  designated  in  paragraphs  (d)(1) 
through  (d)(3)  of  this  section  and  a 
description  of  the  findings  and  follow-up 
actions,  if  necessary,  resulting  from  the 
most  recent  inspection  of  fracture 
critical  details,  underwater  members  of 
special  features  of  each  so  designated 
bridge. 

4.  Section  650.305  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  650.305    Frequency  of  inspections. 

*  •  *  *  « 

(c)  The  maximum  inspection  interval 
may  be  increased  for  certain  types  or 
groups  of  bridges  where  past  inspection 
reports  and  favorable  experience  and 
analysis  justifies  the  increased  interval 
of  inspection.  If  a  State  proposes  to 
inspect  some  bridges  at  greater  than  the 
specified  2-year  interval,  the  State  shall 
submit  a  detailed  proposal  and 
supporting  data  to  the  Federal  Highway 
Administrator  for  approval. 

5.  Section  650.307  is  amended  by 
revising  paragraph  (a)(3),  adding 
paragraph  (b)(3),  and  adding  footnote 
numbers  three  and  four  to  read  as 
follows: 

§  650.307    Qualifications  of  personnel. 

(a)  *  *  * 

(3)  Have  a  minimum  of  10  years 
experience  in  bridge  inspection 
assignments  in  a  responsible  capacity 
and  have  completed  a  comprehensive 
training  course  based  on  the,  "Bridge 
Inspector's  Training  Manual,"  ^  which 
has  been  developed  by  a  joint  Federal- 
State  task  force,  and  subsequent 
additions  to  the  manual.^ 

(b)  •  •  * 

(3)  Current  certification  as  a  Level  III 
or  IV  Bridge  Safety  Inspector  under  the 
National  Society  of  Professional 
Engineer's  program  for  National 
Certification  in  Engineering 


may 


•  The  "Bridge  Inspector'a  Training  Manual" 
be  purchased  from  the  Supennlendent  of 
Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

'  The  following  publications  are  supplements  to 
the  "Bridge  Inspector's  Training  Manual":  "Bridge 
Inspector's  Manual  for  Movable  Bridges."  1977, 
CPO  Slock  No.  050-002-001 03-5;  "Culvert 
Inspector's  Training  Manual."  )uly  1986.  CPO  Stock 
No.  050-001 -00300-7;  and  "Inspection  of  Fracture 
Critical  Bridge  Members."  1986.  CPO  Slock  No.  050- 
001-00302-3. 


Technologies  (NICET)*  is  an  alternate 
acceptable  means  for  establishing  that  a 
bridge  inspection  team  leader  is 
qualified. 

6.  Section  650.311  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows:  .....IV. 

§656.311    Inventory. 

«        *        *        *        « 

(b)  Newly  completed  structures, 
modification  of  existing  structures 
which  would  alter  previously  recorded 
data  on  the  inventory  forms  or 
placement  of  load  restriction  signs  on 
the  approaches  to  or  at  the  structure 
itseK  shall  be  entered  in  the  State's 
inspection  reports  and  the  computer 
inventory  file  as  promptly  as  practical, 
but  no  later  than  90  days  after  the 
change  in  the  status  of  the  structure. 

[FR  Doc.  87-7469  Filed  4-6-87:  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  307 

(Docket  No.  CRT  87-3-87MRA1 

Notice  Commencing  1987  Mechanical 
Royalty  Adjustment  Proceeding  and 
Setting  Procedural  Dates 

AQStCY:  Copyright  Royalty  Tribunal. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Copyright  Act  of  1976 
authorizes  the  Copyright  Royalty 
Tribunal  to  adjust  the  mechanical 
license  royalty  rate  in  1987.  In  response 
to  a  joint  submission  by  parties  with  a 
significant  interest  in  the  rate,  the 
Tribunal  announces  the  commencement 
of  the  1987  mechanical  royalty 
adjustment  proceeding  through  informal 
rulemaking.  The  Tribunal  is  proposing  to 
adopt  the  adjustments  agreed  upon  in 
the  settlement  agreement  of  the 
petitioners. 

DATES:  All  interested  parties  shall  notify 
the  Tribunal  of  their  intent  to  participate 
and  shall  file  their  comments  on  the 
proposed  changes  by  June  5, 1987.  If  any 
opposing  comments  are  filed,  reply 
comments  shall  be  filed  by  July  6, 1967. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  Cassler,  General  Counsel; 
Copyright  Royalty  Tribunal;  1111  20th 
Street,  NW.,  Suite  450,  Washington,  DC 
20036:  (202)  653-5175. 
SUPPtfMENTARY  INFORMATION:  Sections 
801(b)(1)  and  804  of  the  Copyright  Act  of 


1976  (Aci)  authoftie  the  Copyright 
Royalty  Tribunal  (Tribunal)  to  adjust  the 
mechanical  royalty  rate  set  in  section 
115  of  the  Act.  The  first  such 
adjustments  were  made  by  the  Tribunal 
after  a  proceeding  commenced  in  1980.' 

On  March  18,  the  Tribunal  received  a 
joint  petition  concerning  the  1987 
mechanical  royalty  rate  adjustment  from 
the  National  Music  Publishers' 
Association,  Inc.  and  The  Songwriters 
Guild  of  America  (collectively, 
Copyright  Owners)  and  the  Recording 
Industry  Association  of  America,  Inc. 
(Copyright  Users).  These  entities  are 
described  in  the  joint  petition  set  forth 
below.  The  Copyright  Owners  and  the 
Copyright  Users  were  the  prinicipal  ; 
parties  who  participated  in  the 
Tribunal's  1980  mechanical  royalty  rate 
adjustment  proceeding.  They  have  a 
significant  interest  in  the  royalty  rate 
subject  to  adjustment  under  section 
801(b)(ljof  the  Act. 

In  their  joint  submission,  the 
Copyright  Owners  and  Copyright  Users 
have  petitioned  the  Tribunal  to 
commence  a  1987  mechanical  royalty 
rate  adjustment  proceeding  and  to 
adjust  the  royalty  rate  in  section  307  of 
the  Tribunal's  rules  in  accordance  with 
proposed  regulations  set  forth  in  their 
"Proposal  Concerning  1987  Mechanical 
Royalty  Rate  Adjustment"  (proposal). 

The  Tribunal  is  pleased  that  the 
principal  parties  who  participated  in  the 
1980  mechanical  royalty  rate  adjustment 
proceeding  have  submitted  this 
proposal.  The  Tribunal  has  long 
encouraged  voluntary  resolution  of  the 
issues  confronting  the  parties  as  being 
consistent  with  the  spirit  and  intent  of 
the  Copyright  Act.  The  Tribunal  has 
carefully  reviewed  the  proposal.  The 
Tribunal  believes  that  the  proposal 
represents  a  good  faith  effort  by  the 
parties  to  resolve  the  differences  among 
them.  Nevertheless,  there  may  be 
entities  which  have  not  participated  in 
the  formulation  of  this  proposal  or  the 
prior  mechanical  royalty  rate 
adjustment  proceeding  who  wish  to 
express  views  regarding  the  rate 
adjustment. 

Accordingly,  in  light  of  the  above  and 
pursuant  to  section  804  of  the  Act,  the 
Tribunal  hereby  gives  notice  of 
commencement  of  the  1987  mechanical 
royalty  rate  adjustment  proceeding.  The 
Tribunal  directs  that  all  interested 
parties  shall  notify  the  Tribunal  of  their 
intent  to  participate  in  the  proceeding 


*  For  information  on  NICET  program  Certification 
contact:  National  Institute  for  Certiticatlon  In 
Engkieering  Technologies.  1420  King  Street. 
Alexandria.  Virginia  22314,  Attention:  |ohn  D. 
Antrim.  P.E.  Phone  (703)  684-2835. 


■  46  FR  an  (|an.  S.  1981):  46  FR  10466  (Feb.  3. 
1881):  46  PR  55276  (Nov.  9. 1981);  and  46  FR  62267 
(Dec.  23. 1981);  Recording  Industry  Association  of 
America  ¥.  Copyright  Royally  Tribunal.  862  F.  2d  1 
(D.CCir.  1881), 
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and  shall  Tile  their  comments  on  the 
proposed  changes  in  the  rates  by  June  5. 
1987.  Only  persons  providing  such 
notification  by  this  date  will  be  allowed 
to  participate  in  the  1987  mechanical 
royalty  rate  adjustment  proceeding. 

Any  party  filing  opposing  comments 
must  (1)  set  forth  the  bases  of  its 
opposition:  (2)  set  forth  its  position  with 
respect  to  each  of  the  provisions  of  the 
proposal  and  any  other  matters  which  it 
wishes  the  Tribunal  to  consider  relevant 
to  the  mechanical  royalty  rate 
adjustments;  (3)  describe  what,  if  any. 
further  proceedings  (including  oral 
argument  and  evidentiary  hearings) 
should  be  held  before  the  Tribunal 
makes  mechanical  royalty  rate 
adjustments  under  section  801(b)(1)  of 
the  Act;  and  (4)  describe  the  nature  and 
purpose  of  any  evidence  which  it  would 
introduce  should  the  Tribunal  hold 
evidentiary  hearings.  If  one  or  more 
opposing  comments  are  filed,  reply 
comments  must  be  filed  by  July  6, 1987. 

For  the  convenience  of  interested 
parties,  the  full  text  of  the  joint  petition 
as  well  as  the  proposal  is  set  forth  as 
part  of  this  notice. 

List  of  Subjects  in  37  CFR  Part  307 

Copyright,  Music,  Recordings 

PART  307— [AMENDEDl 

For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  proposes  to 
amend  37  CFR  Part  307  as  follows: 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  801(b)(1)  and  804. 
§307.3    (Amended) 

2.  Section  307.3(a)  is  proposed  to  be 
amended  by  removing  the  words 
"paragraphs  (b)  and  (c)  of  this  section." 
from  the  end.  and  by  adding  in  their 
place  the  words  "paragraphs  (b),  (c),  (d) 
and  (e)  of  this  section." 

3.  Section  307.3(b)  is  proposed  to  be 
amended  by  removing  the  words 
"paragraph  (c)  of  this  section."  and 
adding  in  their  place  the  words 
"paragraphs  (c),  (d)  and  (e)  of  this 
section." 

4.  Section  307.3(c)  is  proposed  to  be 
amended  by  adding  the  words  ",  subject 
to  further  adjustment  pursuant  to 
paragraphs  (d)  and  (e)  of  this  section." 
at  the  end. 

5.  A  new  §  307.3(d)  is  proposed  to  be 
added  to  read  as  follows; 

§307.3    (Amended) 
•         •         •         .         . 

(d)(1)  On  November  1, 1987,  the 
Copyright  Royalty  Tribunal  (CRT)  shall 
publish  in  the  Federal  Register  a  notice 
of  the  percent  change  In  the  Consumer 
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Price  Index  (all  urban  consumers,  all 
items)  (CPI)  from  the  Index  published 
for  December  1985  to  the  Index 
published  for  September.  1987,  and  the 
underlying  calculations. 

(2)  On  the  same  date  as  the  notice  is 
published  pursuant  to  paragraph  (d)(1) 
of  this  section,  the  CRT  shall  publish  in 
the  Federal  Register  revised  compulsory 
license  royalty  rates  which  shall  adjust 
the  amounts  set  forth  in  §  307.3(c)  in 
direct  proportion  to  the  percent  change 
in  the  CPI  determined  as  provided  in 
paragraph  (d)(1)  of  this  section,  rounded 
to  the  nearest  Vfeoth  of  a  cent;  provided 
however,  that: 

(i)  The  adjusted  rates  shall  be  no 
greater  than  25%  more  than  the  amounts 
set  forth  in  §  307.3(c):  and 

(ii)  The  adjusted  rates  shall  be  no  less 
than  the  amounts  set  forth  in  §  307.3(c). 

(3)  The  revised  royalty  rates  for  the 
compulsory  license  adjusted  pursuant  to 
this  paragraph  (d)  shall  become  effective 
for  everj'  phonorecord  made  and 
distributed  on  or  after  January  1, 1988, 
subject  to  further  adjustment  pursuant 
to  paragraph  (e)  of  this  section. 

6.  A  new  §  307.3(e)  is  proposed  to  be 
added  to  read  as  follows: 

§307.3    [Amended] 
•         •         *         •         * 

(e)(1)  On  November  1, 1989,  and  each 
November  1,  biennially  thereafter  until 
November  1, 1995  (that  is,  November  1, 
1991, 1993  and  1995),  the  CRT  shall 
publish  in  the  Federal  Register  a  notice 
of  the  percent  change  in  the  CPI  from  the 
Index  published  for  the  September  two 
years  earlier  to  the  Index  published  for 
the  September  of  the  year  in  which  such 
notice  is  published,  and  the  underlying 
calculations. 

(2)  On  the  same  date  as  the  notice  is 
published  pursuant  to  paragraph  (e)(1) 
of  this  section,  the  CRT  shall  publish  in 
the  Federal  Register  revised  compulsory 
license  royalty  rates  which  shall  adjust 
the  amounts  then  in  effect  pursuant  to 

§  307.3(d)  or  this  paragraph  (e).  as  the 
case  may  be,  in  direct  proportion  to  the 
percent  change  in  the  CPI  determined  as 
provided  in  paragraph  (e)(1)  of  this 
section,  rounded  to  the  nearest  Vioth  of 
a  cent;  provided,  however,  that: 

(i)  The  adjusted  rates  shall  be  no 
greater  than  25%  more  than  the  rates 
then  in  effect;  and 

(ii)  The  adjusted  rates  shall  be  no  less 
than  the  amounts  set  forth  in  §  307.3(c). 

(3)  The  revised  royalty  rates  for  the 
compulsory  license  adjusted  pursuant  to 
this  paragraph  (e)  shall  become  effective 
for  every  phonorecord  made  and 
distributed  on  or  after  the  January  1  of 
the  year  following  that  in  which  such 
notice  is  published;  that  is,  on  January  1, 
1990, 1992. 1994  and  1996.  respectively. 


Joint  Petition  for  Automatic  Ad|U8tmenls  of 
Mechanical  Royalty  Rale:  Submitted  by 
National  Music  Publishers'  Association.  Inc. 
The  Songwriters  Guild  of  America  and 
Recording  Industry  Association  of  America. 
Inc. 

This  petition  is  submitted  jointly,  pursuant 
to  section  804(a)(2)(B)  of  the  Copyright  Act  of 
1976  (the  "Act").  17  U.S.C.  804(a)(2)(B).  and 
§  301.61(b)(2)  of  the  Tribunal's  rules,  37  CFR 
3m.61(b)(2).  on  behalf  of  the  National  Music 
Publishers'  Association.  Inc.  and  The 
Songwriters  Guild  of  America  (formerly 
American  Guild  of  Authors  and  Composers) 
(hereinafter  collectively  referred  to  as  the 
"Copyright  Owners  "):  and  the  Recording 
Industry  Association  of  America,  Inc. 
(hereinafter  referred  to  as  the  "Copyright 
Users"). 

National  Music  Publishers'  Association. 
Inc.  is  a  national  association  of  over  300 
commercially  active  American  music 
publishers  and  represents  the  common 
interests  of  publishers  of  diverse  types  of 
music  through  a  variety  of  legislative,  legal, 
and  public  relations  activities.  The 
Songwriters  Guild  of  America  is  a  national 
association  of  approximately  4,000 
songwriters.  Its  primary  functions  are  to 
promote  the  interests  of  authors  and 
composers  in  their  dealings  with  those  who 
market  and  use  their  creative  works,  and  in 
legislative  matters.  Both  of  these 
organizations  represent  the  interests  of 
copyright  royalty  recipients.  Recording 
Industry  Association  of  America.  Inc.  is  an 
association  of  approximately  43  recording 
companies.  Its  members  are  the  principal 
manufacturers  of  the  records,  tapes  and 
compact  disks  sold  in  the  United  States.  The 
organization  represents  the  interests  of  those 
who  must  pay  royalties  for  use  of  copyrighted 
musical  works  in  recordings. 

The  Copyright  Owners  and  Copyright 
Users  have  held  discussions  for  the  purpose 
of  arriving  at  a  joint  proposal  respecting  the 
1987  mechanical  royalty  rate  adjustment 
authorized  under  sections  801(b)(1)  and  804  of 
the  Act.  As  a  result  of  these  discussions,  we 
are  pleased  jointly  to  submit  the  attached 
"Proposal  Concerning  1987  Mechanical 
Royalty  Rate  Adjustment"  ("Proposal").  We 
hereby  petition  the  Tribunal  to  undcilake  a 
proceeding  to  promulgate  regulations 
effecting  an  adjustment  of  the  royalty  rates 
provided  in  section  115  of  the  Copyright  Act. 
as  thereafter  adjusted  by  the  Tribunal,  in  the 
manner  set  forth  in  the  Proposal. 

In  sum,  the  Proposal  calls  for  the  present 
mechanical  royalty  rates  [5t  per  musical 
work,  or  .95«  per  minute  of  playing  time  or 
fraction  thereof,  whichever  amount  is  larger) 
to  be  adjusted,  in  direct  proportion  to  the 
percent  change  in  the  Consumer  Price  Index 
(all  urban  consumers,  all  items)  (the  "CPI"), 
on  January  1  of  1988. 1990. 1992. 1994  and 
1996:  provided,  however,  that  (a)  the  adjusted 
rates  shall  be  no  greater  than  25%  more  than 
the  rates  in  effect  during  the  immediately 
preceding  period,  and  (b)  the  adjusted  rates 
shall  be  no  lower  than  the  5t/.95c  rates 
presently  in  effect.  Pursuant  to  section 
804(a|(2)(B)  of  the  Act,  the  Tribunal  may  be 
petitioned  again  in  1997  for  adjustment  of  tho 
royally  rates.  The  Proposal  establishes  the 
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mechanism  for  periodic  rate  adjustments 
until  that  time. 

Under  the  Proposal,  the  first  rate 
adjustment  would  become  effective  on 
January  1, 1968.  based  on  changes  in  the  CPI 
for  December  1985  through  the  CPI  for 
September  1987.  Thereafter,  rate  adjustments 
would  be  based  on  changes  in  the  CPI  in  two- 
year  intervals  measured  from  the  September 
CPI  through  the  September  CPI  two  years 
later,  with  the  adjusted  rates  becoming 
effective  on  the  following  January  1.  Rates 
would  be  rounded  to  the  nearest  Mioth  of  a 
cent. 

In  formulating  this  joint  proposal,  the 
parties  have  been  guided  by  the  approach 
which  the  Tribunal  (46  FR  801  (Jan.  5. 1981): 
46  FR  10466  (Feb.  3, 1981):  46  FR  55276  (Nov. 
9. 1981):  48  FR  62267  (Dec.  23, 1981))  and  the 
Court  of  Appeals  for  the  District  of  Columbia 
Circuit  (662  F.2d  1  (D.C.  Cir.  1981))  adopted  in 


the  1880  mechanical  royalty  rate  adjustment 
proceeding.  We  believe  that  the  Proposal  is 
within  the  authority  of  the  Tribunal  to  enact, 
and  is  calculated  to  achieve  the  objectives  of 
section  801(b)(1)  (A)-(D)  of  the  Act. 

The  Copyright  Owners  and  Copyright 
Users  were  the  principal  parties  who 
participated  in  the  1980  mechanical  royalty 
rate  edjustment  proceeding:  they  adequately 
represent  the  owners  and  users  of 
copyrighted  works  whose  royalty  rates  were 
specified  by  §  115  of  the  Act,  and  thereafter 
adjusted  by  the  Tribunal:  they  have  a 
"significant  interest"  in  the  mechanical 
royalty  rates  to  be  adjusted  within  the 
mealing  of  section  804(a)(2)(B)  of  the  Act. 
The  Copyright  Owners  and  Copyright  Users 
are  presently  unaware  of  any  person  or  entity 
whid)  would  oppose  the  Proposal. 

We  recommend  that  the  Tribunal  make  the 
Proposal  available  for  public  comment  before 


determining  whether  to  adopt  its  terms  in  a 
final  decision. 

The  Proposal  is  submitted  on  the 
understanding  that  its  various  provisions  are 
not  severable.  The  Proposal  is  without 
prejudice  to  any  position,  contention,  or 
argument  which  the  Copyright  Owners  or 
Copyright  Users  may  take  in  any  proceeding 
or  litigation,  and  is  not  intended  to  be,  and 
should  not  constitute,  a  precedent  in  any  rate 
adjustment  proceedings  in  1997  or  thereafter. 

Respeclfully  submitted,  i 

National  Music  Publishers'  Association, 
Inc. 

The  Soagwriters  Guild  of  America,  Inc. 

Dated:  April  1, 1987. 
Edward  W.  Ray, 
Acting  Chairman. 
(FR  Doc.  $7-7635  Filed  4-6-87;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

North  Fork  Edisto  River  Watershed, 
SC;  Environmental  Impact  Statement 

agency:  Soil  Conservation  Service, 
U.S.D.A. 

action:  Notice  of  a  finding  of  no 
signiricant  impact. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Qualify  Guidelines  [40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  65);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
North  Fork  Edisto  River  Watershed, 
Calhoun,  Lexington,  and  Orangeburg 
Counties,  South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT. 

Billy  Abercrombie,  State 
Conservationist,  Soil  Conservation 
Service,  1835  Assembly  Street,  Room 
950,  Columbia,  South  Carolina  29201, 
Telephone  (803)  765-5681. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
Hndings,  Billy  Abercrombie.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  included 
accelerated  technical  and  financial 
assistance  to  apply  land  treatment 
measures  on  19.236  acres  of  cropland. 

A  copy  of  the  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 


federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting 
Billy  Abercrombie. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 

Dated:  March  23. 1987. 
Billy  Abercrombie, 
State  conservationist. 
(PR  Doc.  87-7638  Piled  4-6-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council's  Administrative  Subcommittee 
will  convene  a  public  meeting,  April  14, 
1987,  from  9:30  a.m.  to  approximately  3 
p.m.,  at  Hotel  Pierre,  De  Diego  Avenue, 
Santurce,  PR.  to  discuss  issues  related  to 
the  Subcommittee's  participation  in  joint 
development  of  the  Billfish  Fishery 
Management  Plan  with  four  other 
Regional  Fishery  Management  Councils 
on  the  Atlantic  Coast  and  the  Gulf  of 
Mexico. 

For  further  information  contact  the 
Caribbean  Fishery  Management 
Council.  Suite  1108,  Banco  de  Ponce 
Building,  Hato  Rey,  PR  00918;  telephone: 
(809)  743-4926. 

Dated:  April  1, 1987. 
Richard  B.  Ro«, 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc  87-7681  Filed  4-6-87:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  to  tt>e  Export  Visa 
Requirement  for  Certain  Cotton  TextHe 
Products  Produced  or  Manufactured  in 
Hong  Kong 

April  1, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  1, 1907. 
For  further  information  contact  Ann 
Fields,  International  Trade  Specialist 
(202)  377-4212. 

Background 

A  CITA  directive  was  published  in  the 
Federal  Register  (48  FR  2400),  on 
January  19, 1983,  as  amended,  which 
established  export  visa  requirements  for 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or 
manufactured  in  Hong  Kong  and 
exported  to  the  United  States. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Textile 
Agreement  of  June  22, 1982,  as  amended, 
the  United  States  Government  has 
agreed  to  amend  the  export  visa 
arrangement  with  Hong  Kong  to  include 
the  part  category  designation  314/320-B 
for  cotton  broadcloth  and  poplin  not 
elsewhere  specified.  Effective  on  April  1, 
1987  shipments  from  Hong  Kong  of 
cotton  broadcloth  and  poplin  visaed  as 
314/320-B  and  exported  on  and  after 
February  9, 1987  shall  be  permitted  entry 
for  consumption  or  withdrawal  from 
warehouse  for  consumption  in  the 
United  States.  Shipments  of  cotton 
broadcloth  and  poplin  visaed  as 
Category  314/320-X,  exporied  from 
Hong  Kong  between  the  period  January 
1. 1987  through  February  8, 1987,  shall 
not  be  denied  entry. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  further  amend  the  directive 
which  established  the  export  visa 
arrangement  to  implement  this 
adminstrative  arrangement  under  the 
terms  of  the  bilateral  agreement. 
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A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  PR  55709).  as 
amended  on  April  7. 1983  (48  PR  15175). 
May  3. 1983  (48  PR  19924),  December  14, 
1983.  (48  PR  55607).  December  30. 1983 
(48  PR  57584).  April  4. 1984  (49  PR 
13397).  lune  28. 1984  (49  PR  26622).  July 
16. 1984  (49  PR  28754),  November  9. 1984 
(49  PR  44782).  July  14,  1986  (51  PR  25386), 
July  29, 1986  (51  PR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  1. 1987. 

Commissioner  of  Customs. 
Deparimanl  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14. 1983.  as 
amended,  by  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile  Agreements 
that  directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  Hong 
Kong  which  were  not  properly  visaed. 

Effective  on  April  1. 1987,  the  directive  of 
January  14, 1983,  as  amended,  is  hereby 
further  amended  to  include  the  part  category 
designation  314/320-B  ',  previously 
designated  as  314/3Z0  pt..  for  cotton 
broadcloth  and  poplin  exported  from  Hong 
Kong.  You  are  directed  to  permit  entry  for 
consumption  or  withdrawal  from  warehouse 
for  consumption  in  the  United  States  of 
cotton  broadcloth  and  poplin  in  Category 
314/320  from  Hong  Kong  visaed  as  314/320-B 
and  exported  on  and  after  February  9. 1987. 
Shipments  of  cotton  broadcloth  and  poplin  in 
Category  314/320.  visaed  as  314/320-X, 
which  were  exported  from  Hong  Kong  during 
the  period  January  1  through  February  8, 1987 
are  not  to  be  denied  entry. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  full  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  87-7683  Filed  4-6-87:  8:45  am) 
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'  In  Category  320.  only  TSUSA  items  320.—, 
321.—.  322.-.  326.—.  327,—.  328.—.  wilh  italistical 
suffixes  21.  22.  26.  72  and  78;  TSUSA  items  323.-, 
324  —,  325 —.  329.—,  330  —  and  331 —,  with 
■talislical  suffixes  21.  22.  28,  72.  74  and  76. 


Adjustment  of  Import  Limits  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Turkey 

April  2. 198r. 

The  Chiirman  of  the  Committee  for 
the  Impletientation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  31. 
1972.  as  amended,  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  April  8. 1987.  For  further 
information  contact  Ann  Fields. 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel.  U.S.  Department 
of  Commerce.  Washington.  DC,  (202) 
377-4212. 

For  information  on  the  quota  status  of 
these  limits,  please  refer  to  the  Quota 
Status  Reports  which  are  posted  on  the 
bulletin  bpards  of  each  Customs  port. 
For  inforiiiation  in  embargoes  and  quota 
re-openings,  please  call  (202)  377-3715. 

Background 

On  August  18, 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
29513)  which  establishes  import 
restraint  limits  for  certain  cotton  and 
man-madie  fiber  textile  products, 
including  Category  319.  produced  or 
manufactured  in  Turkey  and  exported 
during  the  twelve-month  period  which 
began  onjuly  1, 1986  and  extends 
through  Jline  30. 1987.  On  December  16, 
1986  anottier  notice  was  published  in  the 
Federal  Register  (51  FR  45031)  which 
establishes  import  restraint  limits  for 
certain  other  cotton  and  man-made  fiber 
textile  products,  including  Category  313, 
produced  or  manufactured  in  Turkey 
and  exported  during  the  agreement  year 
which  began  on  January  1. 1987  and 
extends  through  December  31. 1987. 
Under  the  terms  of  the  Bilateral  Cotton 
and  Man^Made  Fiber  Textile  Agreement 
of  October  18. 1985.  as  amended  and 
extended,  and  at  the  request  of  the 
Government  of  Turkey,  swing  is  being 
applied  to  the  restraint  limit  previously 
establislied  for  cotton  textile  products  in 
Category  313  for  the  period  January  1, 
1987  through  December  31, 1987.  The 
limit  for  Category  319.  for  the  period  July 
1. 1986  through  June  30. 1987,  is  being 
reduced  to  account  for  the  amount  of 
swing  applied  to  Category  313. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  adjust  the  restraint  limits 
previously  established  for  Categories 
313  and  319. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  PR  55709).  as 


amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1963  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  PR  FR  575814),  April  4. 1984  (49  PR 
13397).  June  2a  1984  (49  PR  26622),  July 
16,  1984  (49  FR  28754),  November  9,  1984 
(49  PR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (19(B7). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levin,:  { 

Acting  Chairman.  Committee  for  the 
Implementationof  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  2. 1987.      j 
Commissioner  of  Customs, 
Department  of  ^e  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Conlmissioner:  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  August  12, 1986  and 
December  10, 1986  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton  textile 
products,  produced  or  manufactured  in 
Turkey  and  ex[iorted  during  the  twelve- 
month periods  ivhich  began,  in  the  case  of 
Category  313.  oti  January  1. 1987  and  extends 
through  December  31, 1987:  and  in  the  case  of 
Category'  319,  oh  July  1, 1988  and  extends 
through  June  3a  1987. 

Effective  on  April  8. 1987,  the  directives  of 
August  12. 1988  and  December  10, 1986  are 
amened  to  include  the  following  adjusted 
limits  to  the  previously  established  restraint 
limits  for  cottoi  textile  products  in  Categories 
313  and  319,  asJpro\ided  under  the  terms  of 
the  bilateral  agreement  of  October  18. 1985. 
as  amended  anii  extended:  ' 


Cate- 
gory 


313 
319 


Adjusted  12-mo.  limit* 


18,033.780  square  yards. 
9,820,220  square  yards. 


•Ttie  limits  have  not  been  adjusted  to  ac- 
count to  any  imports  exported  after  June  30, 
1986  (Category  319)  and  December  31.  1986 
(Category  313). 

In  carrying  mut  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


■  The  provisions  of  the  bilateral  agreement 
provide,  in  part,  that:  (1)  Specific  limits  may  t>e 
increased  by  7  pf  rcent  swing  during  an  agreement 
period  and  (2)  spectric  limits  may  be  increased  by 
carryover  and  carryforward  up  to  11  percent  of 
whicti  carryforweitl  stialt  not  constitute  more  than  8 
percent  the  applicable  category  limit 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  delemiined  that 
these  actiens  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Ronald  I.  l«vin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  87-7682  Filed  4-6-87:  8:45  am| 

BIIXING  CODC  3510-On-M 


DEPARTMErn*  OF  DEFENSE 

Defense  Acquisition  Regulatory 
Council;  Meeting 

AGENCY:  Department  of  Defense  (DoD). 
action:  Notice  of  Meetings. 


summary:  The  Defense  Acquisition 
Regulatory  Council  will  travel  to 
Chicago,  Illinois  and  San  Antonio, 
Texas  during  the  week  of  April  27. 1987. 
The  Council  will  conduct  joint 
Government/Industry  meetings  at  both 
locations  and  will  discuss  acquisition 
topics  of  mutual  interest.  The  Council 
will  be  available  for  questions  on 
specific  DAR  cases  and  issues. 
dates:  April  2fi.  1987  and  April  30. 1987. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council.  202/697-9125. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Contract  Administration 
Services  Region  (DCASR)  Chicago. 
Illinois  60666,  will  host  the  Council's 
meeting  at  the  Woodfield  Hilton  and 
Towers  on  Tuesday,  April  28, 1987,  from 
8  a.m.  to  4:30  p.m.  The  point  of  contact 
for  further  information  is  Ms.  Kalhy 
Gricus,  312/694-6416. 

The  San  Antonio  Air  Logistics  Center 
will  host  the  Council's  meeting  on 
Thursday,  April  30, 1987.  from  8  a.m. 
until  4:30  p.m..  the  Council  will  conduct 
a  joint  Government/Industry  meeting  at 
the  La  Mensione  Del  Norte,  San 
Antonio.  TX.  The  point  of  contact  for 
further  information  is  Mr.  Nick 
Reynolds.  512/925-3091. 
Charles  W.  Lloyd, 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

I  PR  Doc.  87-7610  Filed  4-6-87:  8:45  am| 
BIU.I»«G  cooc  niO-01-M 


Office  Of  the  Secretary 

Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWiTS); 
Meeting 

summary:  Pursuant  to  Pub.  L.  92-^63. 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Defense  Advisory 
Committee  on  Women  in  the  Services 


(DACOWITS).  The  purpose  of  the 
DACOWITS  is  to  assist  and  advise  the 
Secretary  of  Defense  on  matters  relating 
to  women  in  the  Services.  The 
Committee  meets  semi-annually. 
date:  May  3-7. 1987  (Detailed  agenda 
follows). 

ADDRESS:  Radisson  Mark  Plaza  Hotel. 
5000  Seminary  Road.  Alexandria. 
Virginia,  unless  otherwise  noted  in 
detailed  agenda. 

Agenda:  Sessions  will  be  conducted 
daily  as  indicated  and  will  be  open  to 
the  public.  The  agenda  will  include  the 
following  meetings  and  discussions: 

Sunday  May  3, 1987 

8:00  a.m.— 1:00  p.m.    Registration 
9:00  a.m.— 10:00  a.m.    Executive 

Committee  Meeting 
10:00  a.m.— 11:00  a.m.     New  Member 

Orientation 
11:45  a.m.— 12:45  a.m.    Get  Acquainted 

Luncheon  (Current  DACOWITS 

Members  Only) 
11:45  a.m.— 12:45  p.m.    MilRep  and 

Liaison  Officers  Luncheon 
12:50  p.m.— 1:30  p.m.    OSD  Overview 
1:45  p.m. — 4:20  p.m.    New  Member 

Orientation 
4:30  p.m.— 5:15  p.m.    Briefing: 

Manpower  Resource  Pool 
5:25  p.m.— 6:30  p.m.    Subcommittee 

Sessions 
Briefings:  Army  and  Air  Force  Exchange 

Services  (Subcommittee  #3),  Quality 

of  Life  (Subcommittee  #3) 
7:00  p.m.— 9:00p.m.    No-Host  Social 

Buffet 

Monday.  May  4, 1987 

10:00  a.m.— 10:30  a.m.    Official 

Opening — Pentagon  Auditorium. 

Room  5A1070 
Presiding:  Dr.  )acquelyn  Davis. 

DACOWITS  Chairman 
Welcome:  Honorable  Chapman  B.  Cox, 

Assistant  Secretary  of  Defense  (Force 

Management  and  Personnel) 
Keynote  Speaker:  Honorable  Caspar  W. 

Weinberger,  Secretary  of  Defense 
10:40  a.m.— 11:00  a.m.    Official  Coffee. 

Military  Women's  Corridor,  Pentagon 
12K)0  noon— 1:30  p.m.    OSD  Luncheon, 

(By  Invitation  Only) 
Hosted  By:  Honorable  Chapman  B.  Cox, 

Assistant  Secretary  of  Defense  for 

Force  Management  and  Personnel 
Guest  Speaker:  VADM  Dudley  L. 

Carison.  USN,  Chief  of  Naval 

Personal.  Deputy  Chief  of  Naval 

Operations  (Manpower,  Personnel 

and  Training) 
1:15  p.m. — 1:45  p.m.    Briefing:  Woman 

Marine  Officer  Review 
1:45  p.m.— 2:15  p.m.    Briefing:  Navy  600 

Ship  Manning 
2:30  p.m.— 3.15  p.m.    Briefing:  National 

Guard 


3:30  p.m. — 4:30  p.m.     Briefing:  Army 

Direct  Combat,  Probability  Coding 

(DCPC) 
4:30  p.m.— 6:00  p.m.    Subcommittee 

Sessions  (Evaluation  and  Disposition 

of  Service  Responses) 
7:00  p.m.— 8:00  p.m.    OSD  Reception 

[By  Invitation  Only) 
Hosted  by:  Honorable  Caspar  W. 

Weinberger 
8K)0  p.m.— 10:30  p.m.    OSD  Dinner  (By 

Invitation  Only) 
Hosted  by:  Dr.  David  j.  Armor.  Principal 

Deputy  Assistant  Secretary  of 

Defense  (Force  Management  and 

Personnel) 
Guest  Speaker  ADM  Huntington 

Hardisfy,  USN.  Vice  Chief  of  Naval 

Operations 

Tuesday,  May  5, 1987 

Field  trip  hosted  by  the  U.S.  Navy  to 
United  States  Naval  Academy  (USNA). 
Annapolis.  Maryland.  (Limited  to 
DACOWITS  Members,  Former 
Members,  Official  Military 
Representatives,  DACOWITS  Liaison 
Officers,  and  special  guests.) 

Wednesday,  May  6, 1987 

8:00  a.m.— «:30  a.m.    Presentations  by 

Members  of  the  Public 
8:30  a.m.— 9:50  p.m.*     Briefings;  Service 

Sexual  Harassment  Prevention 
10:00  a.m.— 12:00  noon    Subcommittee 

Sessions 
12KX)  noon— 2:00  p.m.    Installation  Visit 

Luncheon 
2:00  p.m.— 5:00  p.m.    Executive 

Committee  Mark-up 

Thursday,  May  7, 1987 

7:00  a.m. — 8KX)  a.m.    Individual  Review 

of  Resolutions 
8:00  a.m. — 11:00  a.m.    General  Business 

Session 

Adjourn 

11:00  a.m.— 12:00  noon    Executive 
Committee  Meeting 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  llona  E.  Prewitt,  Director, 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management  and 
Personnel).  The  Pentagon,  Room  3D769, 
Washington,  DC  20301-4000;  telephone 
(202)  697-2122. 

SUPPLEMENTARY  INFORMATION:  The 

following  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  meeting: 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  the  official 
Department  of  Defense  luncheon  or 
dinner. 


*  If  the  there  are  no  presenlstions  by  Vleinbers  of 
the  Pubhc  briefing*  will  begin  at  S-OO  am. 


iiin? 
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(2)  All  business  sessions,  to  include 
the  Executive  Committee  Meetings,  will 
be  open  to  the  public. 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  during  the  meeting. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  April  17, 1987. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend  on 
the  number  of  requests  received  from 
the  members  of  the  public. 

(6)  Oral  presentations  by  members  of 
the  public  will  be  permitted  only  from 
8:00  a.m.  to  8:30  a.m.  on  Wednesday. 
May  6, 1987,  before  the  full  Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  or  submit  a  written 
statement  must  provide  the  DACOWITS 
office  with  a  copy  of  the  presentation  or 
60  copies  of  the  statement  by  April  24, 
1987. 

(8)  Persons  submitting  a  written 
statement  only  for  inclusion  in  the 
minutes  of  the  meeting  must  submit  one 
(1)  copy  either  before  or  during  the 
meeting  or  within  five  (5)  days  after  the 
close  of  the  meeting. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  member  for 
transmittal  to  the  DACOWITS 
Chairman  or  Director.  DACOWITS  and 
Military  Women  Matters,  to  consider. 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  reply  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  public  will  be 
permitted  to  orally  question  the 
scheduled  speakers  if  recognized  by  the 
Chairman  and  if  time  allows  after  the 
official  participants  have  asked 
questions  and/or  made  comments. 

(12)  Questions  from  the  public  will  not 
be  accepted  during  the  Subcommittee 
Sessions,  the  Executive  Committee 
Meetings,  or  the  Business  Session  on 
Thursday,  May  7. 1987. 

April  1.  1987. 

Linda  M.  Lawson, 

A  Iternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

jFR  Doc.  87-7619  Filed  4-6-87:  8:45  am) 

BILLING  CODE  38H>-01-M 


Defense  Science  Board  Task  Force  on 
Image  Recognition  Systems;  Change 
in  Date  and  Location  of  Advisory 
Committee  Meeting 

summary:  The  meeting  of  the  Defense 

Science  Board  Task  Force  on  Image 

Recognition  Systems  scheduled  for 

March  12, 1987  as  published  in  the 

Federal  Register  (Vol.  52.  No.  45,  Page 

7188.  Monday,  March  9, 1987,  FR  Doc. 

87-4867)  will  be  held  on  April  7-8. 1987 

in  the  Pentagon,  Arlington.  Virginia.  In 

all  other  respects  the  original  notice 

remains  unchanged. 

April  1,  t987. 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  87-7618  Filed  4-6-87;  8:45  am) 

BILUNG  COOC  3t10-01-M 


Defense  Science  Board  Task  Force  on 
Subgroup  to  the  Strategic  Air  Defense; 
Change  in  Dates  of  Advisory 
Committee  Meeting 

summary:  The  meeting  of  the  Defense 

Science  Board  Task  Force  on  Subgroup 

to  the  Strategic  Air  Defense  scheduled 

for  April  2-3.  and  April  16-17  as 

publislied  in  the  Federal  Register  (Vol. 

52.  No.  52.  Page  8500,  Wednesday, 

March  18, 1987,  FR  Doc.  87-5784)  will  be 

held  on  April  3-4,  and  April  17-18, 1987. 

In  all  other  respects  the  original  notice 

remains  unchanged. 

April  1.1987. 

Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doo.  87-7617  Filed  4-6-87:  8:45  amj 

BILUNG  tOOE  3«10-01-M 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10a{a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

NAME  OF  THE  COMMITTEE;  Army 
Science  Board  (ASB) 

DATES  OF  MEETING:  22-23  April 
and  30  April  1987 

TIMES  OF  MEETING:  0900-1500  each 
day 

PLACE:  22  April;  Harry  Diamond  Lab 
(HDL),  Adelphi,  MD;  23  April;  US 
Chemical  Research  Development 
Engineering  Center  (CRDEC),  Aberdeen 
Proving  Ground.  MD;  30  April: 
Atmospheric  Labs,  White  Sands,  New 
Mexico 

AGENDA:  A  subpanel  of  the  Army 
Science  Board  Summer  Study  Panel  for 
Army  Force  Cost  Drivers  will  meet  at 
three  different  locations  to  discuss  a 


myriad  of  subjects  to  include  Electro 
Magnetic  Pulse  (EMP).  hardening 
countermeasures.  nuclear/ chemical 
protection  and  countermeasures,  global 
data  base  on  environmental  conditions, 
and  development  of  U.S.  Army 
equipment.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C.  Appendix  1.  subsection  10(d). 
The  classified  and  nonclassified  matters 
and  proprietary  information  to  be 
discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Waroer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  87-7638  Filed  4-6-87;  8:45  amj 

BILLIKO  CODE  3710-(M-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

NAME  OF  COMMITTEE;  Army 
Science  Board  (ASB) 

DATES  OF  MEETING;  27-28  April 
1987 

TIMES  OF  MEETING:  1000-1500.  27 
April  1987;  0900-1500,  28  April  1987 

PLACE:  27  April  1987,  Pentagon, 
Washington.  DC;  28  April  1987, 
LABCOM.  Adelphi.  MD 

AGENDA:  The  Army  Science  Board 
Summer  Study  Panel  for  Army  Force 
Cost  Drivers  will  meet  to  discuss  Army 
acquisition  and  analysis  process  and 
capabilitief.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b(c)  of  Title  5.  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5. 
U.S.C,  Appendix  1  subsection  10(d). 
Contact  the  Army  Science  Board 
Administrative  Officer.  Sally  Warner, 
for  further  information  at  (202)  695-7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  87-7639  Filed  4-6-87:  8:45  amj 

BILUNG  CODE  371(MM-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting; 

NAME  OF  THE  COMMITTEE;  Army 
Science  Board  (ASB) 
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DATES  OF  MEETING:  28-29  April 
1987 

TIMES  OF  MEETING:  1200-1700.  28 
April  1987;  0900-1500.  29  April  1987 

PLACE:  28  April:  Pentagon, 
Washington,  DC:  29  April:  Night  Vision 
Electro-Optics  (NVEO)  Lab,  Fort  Belvoir 
VA 

AGENDA:  A  subpanel  of  the  Army 
Science  Board  Summer  Study  Panel  for 
Army  Force  Cost  Drivers  will  meet  to 
discuss  various  subjects  to  include  the 
use  of  lasers,  microwave  and  particle 
beam  weapons/systems.  This  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  1, 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
jFR  Doc.  87-7640  Filed  4-6-87;  8:45  am) 
BlUrNQ  CODE  371(M)»-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

NAME  OF  THE  COMMITTEE:  Army 
Science  Board  (ASB) 

DATES  OF  MEETING:  28  and  30  April 
1987 

TIMES  OF  MEETING:  0800-1500,  28 
April  1987;  0800-1500,  30  April  1987 

PLACE:  Fort  Ord.  CA.  28  April  1987; 
Fort  Carson.  CO.  30  April  1987 

AGENDA:  The  Army  Science  Board 
1987  Summer  Study  on  Lightening  the 
Force  will  meet  at  Fort  Ord.  CA  and  Fort 
Carson,  CO  for  discussions  with  the  7th 
Light  Infantry  Division  and  the  4th 
Mechanized  Infantry  Division, 
respectively.  The  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552(b)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C,  Appendix  1.  subsection  10(d). 
The  classified  and  nonclassified  matters 
and  proprietary  information  to  be 
discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 


information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc.  87-7641  Filed  4-6-87;  8:45  am) 

BILUNO  CODE  3710-08-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  Draft  Environmental 
Impact  Statement  (DEIS);  Flood 
Control  Project,  Cattaraugus  Creek, 
NY 

To  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  a  proposed 
flood  control  project  on  Cattaraugus 
Creek,  in  Cattaraugus  and  Erie  Counties. 
New  York.  The  study  was  authorized  by 
two  resolutions — one  adopted  2  June 
1956  by  the  Committee  on  Pubic  Works 
of  the  U.S.  Senate,  and  the  other 
adopted  23  July  1956  by  the  Committee 
on  Public  Works  of  the  U.S.  House  of 
Representatives.  The  DEIS  will 
accompany  the  Draft  Feasibility  Repori. 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

Proposed  Action 

The  proposed  action  would  involve 
implementation  of  the  following  plan: 
Alternative  3B(2)  consists  of  a  270-foot 
long  ice  retention  structure  and  a  200- 
foot  wide  adjacent  Hoodway  for  passage 
of  flood  flows  just  upstream  of  the  town 
of  Versailles.  The  ice  retention  structure 
would  have  three  gated,  low-fiow 
openings  incorporated  into  its  design  to 
permit  passage  of  salmonids  and  other 
fish  species  when  the  ice  retention 
structure  is  not  in  operation  and  to 
accommodate  summertime  flows.  A 
debris  boom  would  be  installed 
upstream  of  the  ice  retention  structure  to 
trap  debris  before  it  becomes  lodged 
against  the  structure.  In  addition,  a  fish 
ladder  adjacent  to  the  ice  retention 
structure  would  be  included  to  allow 
unhindered  movement  of  salmonids  and 
other  fish  species  upstream  and 
downstream  via  the  fish  ladder  when 
the  ice  retention  structure  is  in 
operation. 

At  least  two  structural  and  eight 
nonstructural  plans,  plus  the  No-Action 
alternative,  were  considered  during  the 
feasibility  study.  The  No-Action 
alternative  will  be  carried  forth 
throughout  the  planning  process  together 
with  the  selected  alternative. 


Public  Involvement 

A  public  meeting  was  held  on  4 
August  1986  at  the  Sunset  Bay  Fire  Hall, 
Cattaraugus  County,  to  review  the 
results  of  the  reconnaissance  study  and 
to  discuss  future  study  activities. 
Federal  agencies  providing  input  to  date 
through  the  course  of  this  flood  control 
study  include  the  U.S.  Soil  Conservation 
Service,  U.S.  Fish  and  Wildlife  Service, 
and  the  U.S.  Environmental  Protection 
Agency.  State  and  local  agencies 
maintaining  liaison  with  the  Corps  on 
this  study  include  the  New  York  State 
Department  of  Environmental 
Conservation,  the  New  York  State 
Office  of  Parks.  Recreation  and  Historic 
Prevention,  elected  officials  of  counties 
and  towns  throughout  the  basin,  the 
Seneca  Nation  of  Indians,  and  the 
Sunset  Bay  Association. 

Issues 

Significant  issues  to  be  raised  in  the 
DEIS  include  determination  of  the  extent 
of  which  the  selected  plan  might 
positively  or  negatively  impact  upon  the 
natural  and  human  environment — to 
include,  but  not  be  limited  to.  such 
parameters  as  air  quality,  water  quality, 
fish  and  wildlife,  noise,  aesthetics, 
community  and  regional  growth  and 
development,  health  and  safety,  and 
cultural  resources. 

Review  and  Compliance 

The  study  shall  be  conducted  so  as  to 
comply  with  the  various  Federal  and 
State  environmental  status  and 
Executive  Orders  and  associated  review 
procedures. 

Scoping  Meetings 

Since  Federal  State,  and  local 
interests  have  been  involved  during 
formulation  of  the  proposed  project  and 
because  a  recent  public  meeting  was 
held  outlining  the  various  proposed 
project  alternatives,  adequate 
coordination  has  already  been 
conducted;  therefore,  no  further  scoping 
meetings  are  anticipated. 

Availability 

The  combined  document  consisting  of 
the  Draft  Feasibility  Report  and  Draft 
Environmental  Impact  Statement  will  be 
made  available  to  the  public  on  or  about 
31  July  1987. 

ADDRESS:  Questions  concerning 
preparation  of  the  Draft  Environmental 
Impact  Statement  can  be  answered  by 
Mr.  Timothy  Daly,  U.S.  Army  Engineer 
District,  Buffalo,  1776  Niagara  Street, 
Buffalo.  NY  14207,  telephone  (716)  876- 
5454  or  FTS  473-2173. 
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Dated:  M^rLh  30.  1987. 

Daniel  R.  Clark. 

Colonel.  Corps  of  Engineers  District 
Comniniander. 

|FR  Doc.  87-7642  Filed  4-6-87;  8;45  am] 

BILLING  CODE  3710-GP-M 


Department  of  the  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Navy  Training  Task  Force  will  meet 
April  2&-29, 1987.  from  9  a.m.  to  5  p.m. 
each  day,  at  4401  Ford  Avenue. 
Alexandria.  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  will 
include  an  examination  of  Navy  training 
to  assess  how  best  to  organize  and 
manage  training  to  accommodate  future 
requirements,  and  related  intelligence. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler.  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee; 
4401  Ford  Avenue,  Room  601, 
Alexandria,  Virginia  22302-0268.  Phone 
(703)  756-1205. 

Dated:  April  1.  1987. 
Harold  L.  Stoller. 

Commander.  JAGC.  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 
jFR  Doc,  87-7589  Filed  4-6-87:  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Inviting  Applications  for  New  Awards 
Under  the  Educational  Media 
Research,  Production,  Distribution, 
and  Training  Program  for  Fiscal  Year 
1987.  (CFDA  No.  84-026) 

Purpose:  To  contribute  to  the  general 
welfare  of  deaf  persons  by  providing 
cultural  and  educational  enrichment 


through  the  captioning  of  films  and 
television. 

Propoied  Priorities:  In  a  separate 
notice  published  in  this  issue  of  the 
Federal  Register,  the  Secretary  has 


proposed  to  establish  the  following 
priorities  for  fiscal  year  1987.  The 
Secretary  intends  to  give  an  absolute 
preference  to  applications  that  meet  any 
of  these  priorities. 


CFDAl  No 


84  026J 

84  026L 

84  026N 


pTHjnty 


Closed-Captioned  National  Televisxw  Pro- 
gramming— 1  Cooperative  Agreement. 

Ciosed-Capitoned  Local  News  Protects— 
3  Grants 

Oose<J-Captione<)  Real-Time  News — 1 
Cooperative  AgreeiDenI 


Closing 
date 


Appitcatiorw 
avaMDie 


5/26/B7  4/10/87 

5/26/87  4/10/87 

5/26/87  4/10/87 


Available 
funds 


$950,000 

$150,000 

$2,000,000 


Intergovern- 
mental 
review 
deadline 


7/27/87 
7/27/87 
8/27/87 


Appliaable  Regulations:  [a)  The 
Educational  Media  Research, 
Production.  Distribution,  and  Training 
Regulations.  34  CFR  Part  332.  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77.  78.  and  79.  and  (c)  when 
adopted  in  final  form,  the  Annual 
Funding  Priorities  for  this  program.  A 
notice  of  proposed  annual  funding 
priorities  is  published  in  this  issue  of  the 
Federal  Register.  Applicants  should 
prepare  their  applications  based  on  the 
proposed  priorities.  If  there  are  any 
changes  made  when  the  final  annual 
funding  priorities  are  published, 
applicants  will  be  given  the  opportunity 
to  amend  or  resubmit  their  applications. 

For  Applications  or  Information 
Contact:  Dr.  Malcolm  J.  Norwood. 
Division  of  Educational  Services.  Office 
of  Special  Education  Programs. 
Department  of  Education.  400  Maryland 
Avenue,  S.W.  (Switzer  Building.  Room 
3094— M/S  2313),  Washington,  DC 
20202.  telephone:  (202)  732-1177. 


Program  Aulhority:  20  U.S.C.  1451(a)(2). 
and  1452(b)(5). 

Dated:  April  2. 1987. 
Madeleine  Will. 

Assistant  Secfetary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc.  87-7628  Filed  4-6-87;  8:45  ami 

BILUNG  CODE  4000-01-M 


Inviting  Applications  for  New  Awards 
Under  the  Technology,  Educational 
Media,  and  Materials  Program  for 
Fiscal  Year  1987  (CFDA  No.  84.026) 

Purpose:  To  promote  the  educational 
advancement  of  handicapped  persons 
through  the  use  of  educational  media, 
materials,  aad  technology. 

Proposed  Priorities:  In  a  separate 
notice  published  in  this  issue  of  the 
Federal  Register.  The  Secretary  has 
proposed  to  establish  the  following 
priorities  for  fiscal  year  1987.  The 
Secretary  intends  to  give  an  absolute 
preference  to  applications  that  meet  any 
of  these  priorities. 


CFIjAKi 

Pnonty 

Closing 
dale 

Applications 
available 

Available 
hinds 

Intergovern- 
mental 
review 
deadhne 

84  026P 

84  026$ 

84  026W    . 

Compensatory  Technology  Applications— 

9  Grants. 
Improving        Technology        Software— 9 

Grants 
Instructional     Technology     Research— 4 

Grants 

6/1/87 

6/1/87 

5/26/87 

4/10/87 

4/10/87 
4/10/87 

$1,400,000 

$1,600,000 

$400,000 

7/31/87 
7/31/87 
7/27/87 

Applicable  Requirements:  (a)  Section 
317  of  the  Education  of  the  Handicapped 
Act  Amendments  of  1986  (Section  661. 
Part  G  of  the  Education  of  the 
Handicapped  Act),  (b)  The  Education 
Department  General  Administrative 
Regulations.  34  CFR  Parts  74.  75.  77.  78. 
and  79.  and  (c)  when  adopted  in  final 
form,  the  Annual  Funding  Priorities  and 
selection  criteria  that  have  been 
proposed  for  this  program.  A  notice  of 
proposed  annual  funding  priorities  and 
proposed  use  of  the  selection  criteria  at 


34  CFR  332.32  to  evaluate  applications  is 
published  in  this  issue  of  the  Federal 
Register.  Applicants  should  prepare 
their  applications  based  on  the  proposed 
priorities  and  proposed  use  of  the 
selection  criteria  set  out  at  34  CFR 
332.32.  If  any  changes  are  made  to  the 
funding  priorities  or  the  decision  to  use 
the  selection  criteria  at  34  CFR  332.32. 
applicants  will  be  given  the  opportunity 
to  amend  o^  resubmit  their  applications. 

For  Applications  or  Information 
Contact:  Liada  Glidewell.  Division  of 


Innovation  and  Development,  Office  of 
Special  Education  Programs, 
Department  of  Education.  400  Maryland 
Avenue,  SW.  (Switzer  Building,  Room 
3094— M/S  2313),  Washington,  DC 
20202.  Telephone:  (202)  732-1099. 

Program  Authority:  20  U.S.C.  14fll. 

Dated:  April  2.  1987. 
Madeleine  Will, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitotive  Services. 
[FR  Doc.  87-7629  Filed  4-6-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatofy 
Commission 

[Project  No*.  7267-004  et  al.] 

Hydroelectric  License  Applications 
(Dale  L.  R.  Lucas,  et  al.);  Applications 
Filed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.  Project  No:  7267-004. 

c.  Date  Filed:  September  30, 1986. 

d.  Applicant:  Dale  L  R.  Lucas. 

e.  Name  of  Project:  Tungstar  Water 
Power  Project. 

f.  Location:  On  Morgan  Creek  and 
Upper  Pine  Creek,  within  Inyo  National 
Forest,  in  Inyo  County,  California. 

g.  Filed  I*ursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  Joseph  M. 
Keating.  847  Pacific  Street.  Placerville, 
CA  95667. 

i.  Comment  Date:  May  4, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high.  10-foot-long  diversion  dam  at 
elevation  7.840  feet  m.s.l.;  (2)  a  36-inch- 
diameter.  3.500-foot-long  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  990 
kW  operating  under  a  head  of  470  feet; 
and  (4)  a  55-kV,  350-foot-long 
transmission  line  inter-connecting  with 
an  existing  transmission  line  owned  and 
operated  by  Southern  California  Edison 
Company  (SCE).  The  applicant 
estimates  the  average  annual  energy 
generation  at  4.3  GWh  to  be  sold  to  SCE. 
The  project  cost  has  been  estimated  to 
be  $4.3  million.  The  Applicant  proposes 
some  recreational  facilities  as  a  part  of 
the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C  and  Dl. 


2  a.  Type  of  Application:  Major 
License. 

b.  Project  No:  7664-002. 

c.  Date  Filed:  September  2, 1986. 

d.  Applicant:  East  Bench  Irrigation 
District. 

e.  Name  of  Project:  Clark  Canyon 
Dam. 

f.  Location:  Beaverhead  River  in 
Beaverhead  County.  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  )ames  A. 
Sewell.  James  A.  Sewell  &  Associates, 
Consulting  Engineers,  Newport.  WA 
99156,  (509)  447-3626. 

i.  Comment  Date:  May  7, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Bureau  of  Reclamation's  Clark  Canyon 
Dam.  The  proposed  project  would 
consist  of:  (1)  An  8.5-foot-dia  meter.  306- 
foot-long  steel  penstock  constructed 
inside  the  existing  low  level  outlet 
works  tunnel  to  a  bifurcation;  (2)  an  8.5- 
foot-diameter.  20-foot-long  penstock 
extending  to  the  outlet  works  stilling 
basin,  and  including  two  slide  gates;  (3) 
a  7.5-foot-diameter.  133-foot-long 
Penstock  conveying  water  to  the 
powerhouse;  (4)  a  powerhouse 
containing  a  generating  unit  with  a  rated 
capacity  of  4,395  kW;  (5)  the  five  sets  of 
three-phase,  4.2-kV  generator  leads;  (6) 
the  three-phase,  4.2/24.4-kV.  5.000-kVA 
step-up  transformer  and  (7)  the  0.1-mile 
long.  24.4-kV  overhead  transmission  line 
connecting  into  the  existing  Vigilante 
Electric  Cooperative  System.  The 
applicant  estimates  an  18.86  GWh 
average  annual  energy  production. 

k.  Purpose  of  Project:  Power  would  be 
sold  to  local  utilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  CandDl. 

3  a.  Type  of  Application:  Minor 
License  Under  5  MW. 

b.  Project  No:  P-83e9-001. 

c.  Date  Filed:  November  13, 1986. 

d.  Applicant:  Village  of  Saranac  Lake. 

e.  Name  of  Project:  Lake  Flower 
Water  Power. 

f.  Location:  On  the  Saranac  River  in 
Franklin  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  David 
MacDowell,  Village  of  Saranac  Lake, 
Office  of  Community  Development,  38 
Main  Street,  Saranac  Lake,  NY  12983, 
(518)  891-0490. 

i.  Comment  Date:  May  4, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
24-foot-high.  97-foot-long  concrete  dam 
with  a  crest  elevation  of  1.533  feet  MSL 
including  a  49-foot-long  spillway  section 


with  a  crest  elevation  of  1,528  feet  MSL; 
(2)  an  existing  reservoir  with  a  surface 
area  of  1.360  acres  and  a  gross  storage 
capacity  of  6.200  acre-feet  at  the 
spillway  crest;  (3)  two  existing 
powerhouses,  one  containing  a  75-kW 
generating  unit  and  the  other  a  165-kW 
generating  unit  for  a  total  installed 
capacity  of  240  kW;  (4)  a  proposed  less 
than  100-foot-long  transmission  line 
tying  into  the  existing  Niagara  Mohawk 
Power  System;  and  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  892.000  kWh  under  a  net  hydraulic 
head  of  13  feet.  The  dam  is  owned  by 
the  Village  of  Saranac.  A  prior 
preliminary  permit  was  issued  on  June 
18, 1984  for  this  project. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Niagara  Mohawk 
Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C,  &  Dl. 

4a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  9401-000. 

c.  Date  Filed:  August  12, 1985,  and 
revised  August  29. 1986. 

d.  Applicant:  Halecrest  Company. 

e.  Name  of  Project:  Mount  Hope 
Pumped  Storage  Project. 

f.  Location:  On  Mount  Hope  Lake, 
near  Town  of  Rockaway.  in  Morris 
County.  New  Jersey. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  Richard  M. 
Hale,  Halecrest  Company,  321  Talmadge 
Road,  Edison,  NJ  08817,  (201)  287-2272. 

i.  Comment  Date:  May  8, 1987. 

j.  Description  of  Project:  The  proposed 
project  will  utilize  the  waters  of  the 
existing  Mount  Hope  Lake  as  the  upper 
reservoir,  enlarged  from  its  present  size 
by  the  construction  of  a  new  dam.  A 
new  underground  powerhouse  will  use 
the  stored  water  of  the  upper  reservoir 
to  produce  power  during  daily  periods  of 
peak  demand. 

The  project  would  consist  of:  (1)  A 
new  45-foot-high,  8,000-foot-long  earth 
and  rockfill  dam  with  a  120-foot-wide 
ungated  concrete  spillway  at  crest 
elevation  833  feet;  (2)  the  existing  Mount 
Hope  Lake  as  the  upper  reservoir, 
enlarged  from  its  present  size  to  have  a 
storage  capacity  of  7.000  acre-feet  at 
maximum  operating  surface  elevation 
825  feet;  (3)  two  new  concrete  intake 
shafts  each  2,400-foot-Iong  and  20-foot- 
diameter  bifurcating  into  four  10-foof- 
diameter  penstocks:  (4)  a  new  60-foot- 
wide,  400-foot-long,  120-foot-high 
underground  powerhouse  at  elevation 
2072  below  m.s.l.  containing  8  generating 
units  with  a  total  installed  capacity  of 
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2.000  MW  at  a  head  of  2.500  feet  and 
producing  total  average  annual  energy 
of  10,000  MWh;  (5)  a  new  underground 
lower  reservoir  with  a  storage  capacity 
of  4,800  acre-feet  at  maximum  operating 
surface  elevation  1628  below  m.s.l.:  (6) 
two  parallel  500-kV.  5.5-mile-long 
transmission  lines  connecting  to  the 
regional  grid  at  the  future  Jefferson 
substation  and  (7)  other  appurtenant 
facilities. 

k.  Purpose  of  Project:  Power  output 
would  be  sold  to  nearby  utilities  to  meet 
the  regional  peak  demand. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  and  C. 

5a.  Type  of  Application:  License  (5 
MW  or  Less). 

b.  Project  No.:  9874-000. 

c.  Date  Filed:  December  18, 1985. 

d.  Applicant:  Michiana  Hydro  Electric 
Power  Corporation. 

e.  Name  of  Project;  Mishawaka. 

f.  Location:  On  the  St.  Joseph  River  in 
St.  Joseph  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  Douglas  Hunt, 
Michiana  Hydro  Electric  Power 
Corporation,  1134  East  Jefferson 
Boulevard.  South  Bend,  IN  46617.  Phone 
No.:  317-232-9433. 

i.  Comment  Date:  May  4. 1987. 

j.  Description  of  Project:  The 
Applicant  proposes  to  utilize  an  existing 
dam  owned  by  the  State  of  Indiana.  The 
proposed  project  would  consist  of:  (1) 
An  existing  concrete  dam  that  is  10  feet 
high  and  327  feet  long;  (2)  a  proposed  70- 
foot-wide  by  150-foot-long  headrace;  (3) 
a  proposed  concrete  and  brick 
powerhouse  containing  one  generating 
unit  rated  at  1,900  kW;  (4)  a  proposed 
70-foot-wide  by  50-foot-long  tailrace;  (5) 
a  proposed  transmission  system  which 
includes  4.16-kV  generator  leads  and  600 
feet  of  4.16-kV  transmission  line;  and  (6) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  is 
12.500.000  kWh. 

k.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  sold  to  the 
Mishawaka  Municipal  Utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C.  and  Dl. 

6a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  9997-000. 

c.  Date  Filed:  May  22, 1986. 

d.  Applicant:  Carol  A.  Sever. 

e.  Name  of  Project:  Swengle. 

f.  Location:  Penn's  Creek.  Union 
County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a)  through  825(r). 


h.  Contact  Person:  Ms.  Carol  A.  Sever. 
516  Sand  Hill  Road.  Montoursville.  PA 
17754.  (717)  368-8337. 

i.  Comment  Date:  May  4. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
12-foot-lligh  earth  dam;  (2)  a 
reconstructed  5-foot-high  concrete  and 
gabion  spillway;  (3)  a  reservoir  with 
negligible  storage;  (4)  a  200-foot-long.  15- 
foot-wide  and  8-foot-deep  power  canal; 
(5)  a  powerhouse  containing  a  single 
generating  unit  rated  at  200  kW;  (6)  a 
300-foot-long.  40-foot-wide  and  20-foot- 
deep  tailrace;  (7)  a  transmission  line  100 
feet  long  connecting  to  a  Pennsylvania 
Power  and  Light  Company  distribution 
line;  and  (8)  appurtenant  facilities.  The 
estimated  annual  energy  production  is 
1.2  GWb.  The  net  hydraulic  head  is  12 
feet.  The  existing  facilities  are  owned  by 
Mr.  Curtis  Hill.  6019  Oxford  Street,  West 
Philadelphia.  PA  19151. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Pennsylvania  Power 
and  Light  Company. 

1.  This  notice  also  consists  of  the 
foUowirig  standard  paragraphs:  A3,  A9. 
B.  C.  Dl. 

7a.  Type  of  Application:  Preliminary 
Permit. 

b.  Prefect  No.:  10099-000. 

c.  Date  Filed:  September  26. 1986. 

d.  Applicant:  Cascade  River  Hydro. 

e.  Name  of  Project:  Straight  Creek. 

f.  Location:  On  Straight  Creek, 
tributary  of  the  Suiattle  River,  within  the 
Snoqualmie-Mt.  Baker  National  Forest 
in  Snohomish  County.  Washington  near 
the  town  of  Darrington.  T.  31  N.,  R.  11  E.. 
sec.  4,  NW'A;  T.  32  N..  R.  11  E..  sec.  15. 
SW'A;  sec.  21.  E'/fe  of  the  W'/i;  WV<!  of 
the  EVzi  sec.  28  and  sec.  33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurlrey.  President,  Cascade  River 
Hydro.  12122— 196th  NE.,  Redmond,  WA 
98052.  (206)  885-3986; 

Mr.  rtiilip  M.  Botch.  8730  Overlake 
Drive  W.,  Bellevue.  WA  98004.  (206) 
455-1035. 

i.  Comment  Date:  May  4. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  3-foot- 
high.  20-foot-long  diversion  dam  at 
elevation  2.440  feet;  (2)  a  42-inch- 
diameter.  9.000-foot-iong  penstock;  (3)  a 
powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  of  4,640  kW.  producing 
approximately  20.76  GWh  of  energy 
annually;  (4)  a  tailrace;  and  (5)  an  8- 
mile-long.  115-kV  buried  transmission 
line  tying  into  an  existing  Puget  Power 
and  Light  Company  line.  No  new  roads 
will  be  needed  to  carry  out  studies 
under  the  preliminary  permit.  The 


Applicant  estimates  that  the  cost  of 
conducting  studies  under  the 
preliminary  permit  would  $40,000. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Puget  Power  and  Light 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.  a  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10148-000. 

c.  Date  Filed:  October  30. 1986. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Bear  Creek. 

f.  Location:  On  Bear  Creek,  tributary 
of  the  North  Fork  Skykomish  River, 
within  the  Snoqualmie — Mt.  Baker 
National  Forest  in  Snohomish  County. 
Washington  near  the  town  of  Everett. 

T.  28  N..  R.  9  E. 

sec.  5.  E% 

sec.  8.  NE% 

sec.9.  NW%.  W'/i!NEV4 
T.  30  N.,  R.  9  8.. 

sec.20EV2SWV4 

sec.29.EV2WV2 

sec.  32,  EV^yVVi 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.a  791(a)  through  825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey.  President.  Skykomish  River 
Hydro,  12122  196th  NE.,  Redmond,  WA. 
98052,  (206)  885-3986. 

i.  Comment  Date:  May  4, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Two  3-foot- 
high.  20-foot-long  diversion  dams  at 
elevation  2.900  feet;  (2^  pipeline;  (3)  a  36- 
inch-diameter,  8.000-foot-long  penstock; 
(4)  a  powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  of  i.700  kW.  producing 
approximately  1180  GWh  of  energy 
annually;  (5J  a  tailrace;  (6)  a  12-mile- 
long.  115-kV  transmission  line  tying  into 
an  existing  Puget  Power  and  Light 
Company  line.  No  new  access  road  will 
be  needed  to  conduct  studies.  The 
applicant  estimates  that  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Project  power 
will  be  sold  to  Puget  Power  and  Light 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragrapsh:  A5.  A7. 
A9.  AlO.  B.  C.  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10177-000. 

c.  Date  Fied:  November  21. 1986. 

d.  Applicant:  Town  of  West 
Stockbridge,  MA, 

e.  Name  of  Project:  Shaker  Mill  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Williams  River  in 
Berkshire  County,  Massachusetts. 
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g.  Filed  Pursuant  to:  Federal  Power 
^ct,  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Clay  Max  Hall, 
Chairman.  Board  of  Selectmen,  Town  of 
West  Stockbridge,  Town  Hall.  W. 
Stockbridge,  MA  01262,  (413)  232-7080. 

i.  Comment  Date:  May  1, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
Ift-foot-high,  approximately  36-foot-long, 
dam;  (2)  an  existing  32.6-acre  reservoir 
which  will  be  increased  to  a  33,6-acre 
reservoir  by  the  proposed  installation  of 
1-foot-high  flashboards;  (3)  an  existing 
powerhouse  to  contain  a  30-kW 
generating  unit;  (4)  a  proposed  30-foot- 
long.  2.4-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  energy 
generation  to  be  180  MWh.  The  dam  is 
owned  by  the  Town  of  West 
Stockbridge,  Massachusetts. 

k.  Purpose  of  Project:  The  applicant 
intends  to  sell  the  power  produced  at 
the  site  to  the  Massachusetts  Electric 
Company.  Applicant  estimates  the  cost 
of  the  studies  under  the  permit  would  be 
$4,000. 

I.  This  notice  also  consists  of  the 
following  standard  paragrapsh;  A5,  A7, 
A9.  AlO,  B.  C,  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  .No.:  10187-000. 

c.  Date  Filed:  November  24, 1986. 

d.  Applicant :  Skykomish  River  Hydro. 

e.  Name  of  Project:  Salmon  Creek 
Project. 

f.  Location:  In  Snoqualmie — Mt.  Baker 
National  Forest,  on  Salmon  Creek, 
Snohomish  County,  Washington. 
Township  29N  and  Range  lOE. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  through  825(r). 

h.  Contact  Person:  Lawrence  J. 
McMurtrey,  12122— 196th  NE..  Redmon, 
WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  1. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Two 
diversion  structures  with  inlet 
elevations  of  2,000  feet  msl;  (2)  a 
bifurcated  penstock  15.000  feet  long  and 
36  inches  in  diameter  leading  to;  (3)  a 
powerplant  at  elevation  1.200  feet  msl 
containing  a  single  turbine/genrator  unit 
with  a  capacity  of  2,880  kW  operating  at 
800  feet  of  hydraulic  head;  and  (4)  a  4- 
mile-long,  115-kV  transmission  line.  The 
applicant  estimates  that  the  average 
annual  generation  would  be  12.6  GWh. 
The  approximate  cost  of  the  studies 
under  the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B,  C,  and  D2. 


11  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10263-000. 

c.  Date  Filed:  January  23, 1987. 

d.  Applicant:  Three  Valleys  Municipal 
Water  District. 

e.  Name  of  Project:  Miramar  Plant 
Station. 

f.  Location:  At  the  Miramar  Water 
Treatment  Plant  on  Miramar  and  Padua 
Avenues,  Claremonl,  California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  )ames  W.  Hansen, 
General  Manager,  Three  Valleys 
Municipal  Water  District,  174  West 
McKinley  Avenue.  Pomona.  CA  91768, 
(714)  623-6681. 

i.  Comment  Date:  May  8, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  a  520-kW 
turbine-generator  unit  in  the  existing 
pipes  of  the  water  treatment  plant. 
Applicant  estimates  an  average  annual 
generation  of  1,972,000  kWh.  The  power 
would  be  used  to  operate  equipment  at 
the  water  treatment  plant  and  the 
surplus  would  be  sold  to  the  Southern 
California  Edison  Company  through 
transmission  facilities  available  at  the 
site. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C.  and  D3b. 

12  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10264-000. 

c.  Date  Filed:  January  23, 1987. 

d.  Applicant:  Three  Valleys  Municipal 
Water  District. 

e.  Name  of  Project:  Fulton  Road 
Station. 

f.  Location:  At  the  Fulton  Water 
Treatment  Plant  on  Fulton  Road  and 
Sixth  Street.  Pomona,  California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Mr.  Richard  W. 
Hansen,  General  Manager,  Three 
Valleys  Municipal  Water  District.  174 
West  McKinley  Avenue,  Pomona,  CA 
91768.  (714)  623-6681. 

i.  Comment  Date:  May  4, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  a  300-kW 
turbine-generator  unit  in  the  existing 
pipes  of  the  water  treatment  plant. 
Applicant  estimates  an  average  annual 
generation  of  976,000  kWh.  The  power 
would  be  sold  to  the  Sourthem 
California  Edison  Company  through 
transmission  facilities  available  at  the 
site. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C.  and  D3b. 


13  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10265-000. 

c.  Date  Filed:  January  23. 1987. 

d.  Applicant:  Three  Valleys  Municipal 
Water  District. 

e.  Name  of  Project:  Williams  Avenue 
Station. 

f.  Location:  At  the  Reservoir  and 
Pumping  Station  of  La  Vemes  Water 
Department  on  Williams  Avenue  and 
Amherst  Street,  La  Verne,  California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  James  W.  Hansen, 
General  Manager,  Three  Valleys 
Municipal  Water  District,  174  West 
McKinley  Avenue,  Pomona,  CA  91768, 
(714)  623-6681. 

i.  Comment  Date:  May  4, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  a  powerhouse 
with  a  350-kW  turbine  generator  unit 
utilizing  the  existing  pipes  of  the 
treatment  plant.  Project  energy  would  be 
sold  to  the  Southern  California  Edison 
Company  through  facilities  available  at 
the  site.  Applicant  estimates  an  average 
annual  generation  of  2,210.000  kWh. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3b. 

14  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10324-000. 

c.  Date  Filed:  February  13, 1987. 

d.  Applicant:  Mesa  Consolidated 
Water  District. 

e.  Name  of  Project:  Santa  Ana 
Pressure  Reducing  Station. 

f.  Location:  Water  transmission 
pipeline  at  Santa  Ana  Pressure  Reducing 
Station  in  Orange  County,  near  Costa 
Mesa,  California. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act,  16  U.S.C.  823(a). 

h.  Contact  Person:  Mr.  Karl  Kemp, 
General  Manager,  Mesa  Consolidated 
Water  District,  1965  Placentia  Avenue, 
Costa  Mesa,  CA  92626. 

i.  Comment  Date:  May  7, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  be  located  on  lands 
owned  by  the  Applicant  and  would 
utilize  the  flows  of  an  existing  42^-inch 
transmission  pipeline.  The  Project  would 
consist  of  a  powerhouse  containing 
three  turbine  generating  units  with  a 
total  rated  capacity  of  432  kw.  The 
applicant  estimates  that  the  average 
annual  energy  output  would  be  1,300,000 
kWh. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  local  municipalities  or 
the  local  power  company. 
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I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C.  and  D3b. 

Standard  Paragraphs 

A3.  Development  Application 

Any  quahfied  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allowrs  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application 

Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications, 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit 

Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36 
(1985)).  Submission  of  a  timely  notice  of 
intent  allows  an  interested  person  to  file 
the  competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 


competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit 

Public  notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  and  development 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application,  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  apphcation,  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications  may 
be  filed  in  response  to  this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (10)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent 

A  notice  of  intent  must  specify  the 
exact  same,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  include  an  unequivocal 
statement  of  intent  to  submit,  if  such  an 
application  may  be  filed,  either  (1)  a 
preliminary  permit  appUcation  or  (2)  a 
development  application  (specify  which 
type  of  application),  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

A 10.  Proposed  Scope  of  Studies  Under 
Permit 

A  preliminary  permit,  if  issued,  does 
not  ai^horize  construction.  The  term  of 
the  proposed  preliminary  permit  would 
be  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.211,  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 


Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  apphcation. 

C.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION",  "COMPETING 
APPLICATION",  "PROTEST"  or 
'MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management.  Federal  Energy 
Regulatory  Commission.  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 


Dl.  Agency  Comments 

States,  agencies  established  pursuant 
to  Federal  law  that  have  the  authority  to 
prepare  a  comprehensive  plan  for 
improving,  developing,  and  conserving  a 
waterway  affected  by  the  project. 
Federal  and  State  agencies  exercising 
administration  over  fish  and  wildlife, 
flood  control,  navigation,  irrigation, 
recreation,  cultural  and  other  relevant 
resources  of  the  State  in  which  the 
project  is  located,  and  affected  Indian 
tribes  are  requested  to  provide 
comments  and  recommendations  for 
terms  and  conditions  pursuant  to  the 
Federal  Power  Act  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986,  the  Fish  and  Wildlife  Coordination 
Act,  the  Endangered  Species  Act,  the 
National  Historic  Preservation  Act,  the 
Historical  and  Archeological 
Preservation  Act.  the  National 
Environmental  Policy  Act,  Pub.  L.  88-29, 
and  other  applicable  statutes. 
Recommended  terms  and  conditions       I 
must  be  based  on  supporting  technical 
data  filed  with  the  Commission  along 
with  the  recommendations,  in  order  to 
comply  with  the  requirement  in  section 
313(b)  of  the  Federal  Power  Act,  16 
U.S.C.  825/  (b),  that  Commission  findings 


as  to  facts  must  be  supported  by 
substantial  evidence. 

All  other  Federal,  Stale,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  set  to  the  Applicant's 
representatives. 

D2.  Agency  Comments 

Federal.  State,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  (A  copy  of  the 
application  may  be  obtained  by 
agencies  directly  from  the  Applicant.)  If 
an  agency  does  not  file  comments  within 
the  time  specified  for  filing  comments,  it 
will  be  presumed  to  have  no  comments. 
One  copy  of  an  agency's  comments  must 
also  be  sent  to  the  Applicant's 
representative. 

D3a.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agcncy(ies)  are  requested,  for  the 
purposes  set  forth  in  section  408  of  the 
Energy  Security  Act  of  1980.  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  ""epresentatives. 
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D3b.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  Slate  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  30  of  the 
Federal  Power  Act,  to  Tile  within  45  days 
from  the  date  of  issuance  of  this  notice 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources 
or  otherwise  carry  out  the  provisions  of 
the  Fish  and  Wildlife  Coordination  Act. 
General  comments  concerning  the 
project  and  its  resources  are  requested; 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  cleaHy  identified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  within  this 
time  period,  the  agency  will  be 
presumed  to  have  none.  Other  Federal, 
State,  and  local  agencies  are  requested 
to  provide  comments  they  may  have  in 
accordance  with  their  duties  and 
responsibilities.  No  other  formal 
requests  for  comments  will  be  made. 
Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  April  2. 1967. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-7655  Filed  4-6-87;  8:45  am] 

BtLLINQ  COOC  S717-01-M 


[Docket  No8.  CP87-236-000  et  al.J 

Natural  Gas  Certificate  Filings; 
Southern  Natural  Gas  Co.  et  al. 

Take  notice  that  the  followings  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

[Docket  No.  CP87-236-000) 
March  27. 1987. 

Take  notice  that  on  March  9. 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-236-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  transport  natural  gas  on 
behalf  of  Blue  Circle,  Inc.  (Blue  Circle) 
and  Atlanta  Gas  Light  Company 
(Atlanta),  acting  as  agent  for  Blue  Circle, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport  up  to 
2.5  billion  Btu  equivalent  of  natural  gas 
per  day  on  an  interruptible  basis  on 
behalf  of  Blue  Circle,  and  up  to  2.5 
billion  Btu  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis  for 
Atlanta,  acting  as  agent  for  Blue  Circle. 
Southern  states  that  Blue  Circle  would 
purchase  gas  from  SNG  Trading  Inc., 
and  that  Blue  Circle  and  Atlanta  would 
cause  this  gas  to  be  delivered  to 
Southern  for  transportation  at  various 
existing  points  of  interconnection  on 
Southern's  contiguous  pipeline  system. 
Southern  would  redeliver  gas  to  Blue 
Circle  at  the  Blue  Circle  Meter  Station  in 
Shelby  County.  Alabama,  for  ultimate 
delivery  to  Blue  Circle's  plant  in 
Roberta,  Alabama,  and  to  Atlanta  at  the 
Atlanta  area  delivery  point  for  ultimate 
delivery  to  Blue  Circle's  plant  in 
Atlanta,  Georgia. 

Southern  requests  that  it  be  issued 
certificates  for  the  transportation 
proposed  in  its  application  for  terms 
expiring  October  31. 1988. 

Southern  states  that  in  accordance 
with  its  agreement  with  Atlanta.  Atlanta 
would  pay  Southern  each  month  for 
performing  the  proposed  transportation 
service  the  following  transportation  rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  would  be  48.2  cents 
per  million  Btu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  Atlanta  exceed  the  daily  contract 
demand  of  Atlanta,  the  transportation 
rate  for  the  excess  volumes  would  be 
77.6  cents  per  million  Btu. 

Southern  states  that  its  agreement 
with  Blue  Circle  provides  that  Blue 
Circle  would  pay  Southern  a 
transportation  rate  of  64.9  cents  per 
million  Btu  of  gas  redelivered  by 
Southern. 

In  addition  Southern  proposes  to 
collect  from  Blue  Circle  and  Atlanta  the 
GRI  surcharge  of  1.52  cents  per  Mcf,  or 
such  other  GRI  funding  unit  or  surcharge 
as  the  Commission  or  other 
governmental  authority  may  from  time 
to  time  by  order  of  general  or  specific 


11110 


Federal  Register  /  Vol.  f2.  No.  66  /  Tuesday.  April  7.  1987  /  Notices 


applicability  or  otherwise  prescribe  or 
approve. 

Southern  indicates  that  the  proposed 
services  would  be  performed  without 
detriment  or  disadvantage  to  Southern's 
obligation  to  its  customers  who  are 
dependent  on  its  general  system  supply. 

Comment  date:  April  17, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Algonquin  Gas  Transmission 
Company 

I  Docket  No.  CP87-251-000J 
Miirch  31. 1987. 

Take  notice  that  on  March  13. 1987. 
Algonquin  Gas  Transmission  Company 
(Applicant).  1284  Soldiers  Field  Road, 
Boston,  Massachusetts  02135.  filed  in 
Docket  No.  CP87-251-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  for 
authorization  to  provide  sales  service  to 
an  existing  customer.  The  Connecticut 
Light  and  Power  Company  (CL&P),  at  an 
existing  meter  and  regulating  station 
near  Danbury.  Connecticut,  where 
Applicant  currently  delivers  gas  to  CL&P 
for  the  account  of  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  Applicant  and 
Tennessee  currently  have  in  effect  a  gas 
service  contract  for  the  exchange  of 
natural  gas.  Applicant  states  that  the 
contract  provides  that  Applicant  deliver 
to  CL&P,  for  the  account  of  Tennessee, 
such  daily  quantities  of  natural  gas 
required  by  CL&P.  up  to  510  MMBlu  of 
natural  gas  per  hour  at  CL&P's  Danbury 
meter  station,  which  is  leased  to 
Algonquin  for  operation  and 
maintenance.  Applicant  states  that 
CL&P  is  therefore  a  customer  of 
Tennessee  for  the  quantities  of  natural 
gas  delivered  at  Danbury  under  the  gas 
service  contract.  Applicant  states  that 
Tennessee  is  obligated  to  redeliver 
equivalent  quantities  of  natural  gas  to 
Applicant  at  one  or  more  of  five 
specified  redelivery  points. 

Applicant  states  that  CL&P  has 
requested  Applicant  to  provide  service 
to  CL&P  under  Applicant's  sales  Rate 
Schedule  F-1,  F-2.  F-3  and  F-4  on  a 
best-efforts  basis  at  the  Danbury  gate 
station.  Applicant  states  that  no  transfer 
of  firm  maximum  daily  quantity  is 
requested  and  that  the  superseding 
service  agreements  between  Applicant 
and  CL&P  would  reflect  a  zero  Btu 
delivery  obligation  at  the  Danbury  gate 
station  to  reflect  the  inlerruptible  nature 
of  the  service. 


Comment  date:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Mountain  Fuel  Resources,  Inc. 

(Docket  No.  CP87-243-000| 

March  3t.  1987. 

Take  notice  that  on  March  11, 1987, 
Mountain  Fuel  Resources,  Inc.  (MFR).  79 
South  State  Street.  Salt  Lake  City.  Utah 
84111,  filed  in  Docket  No.  CP87-24J-000 
an  application  pursuant  to  Section  7(b) 
of  the  rfetural  Gas  Act  for  permission 
and  approval  to  abandon  two  4-inch 
meter  runs  located  at  its  Clear  Creek 
and  Luokey  Ditch  meter  stations  in 
southwestern  Wyoming,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

MFR  states  that  the  two  meter  runs 
were  constructed  to  measure  volumes  of 
natural  gas  flowing  from  both  the  Clear 
Creek  and  Luckey  Ditch  producing  areas 
in  Uinta  County,  Wyoming,  into  MFR's 
Jurisdictional  Laterals  Nos.  54  and  69, 
respectively.  MFR  states,  however,  that 
neither  of  the  4-inch  meter  runs  is 
capable  of  accurately  measuring  current 
and  projected  volumes  of  natural  gas 
entering  MFR's  interstate  transmission 
system  and,  therefore,  the  Clear  Creek 
and  Luckey  Ditch  meter  runs  require 
abandonment  and  replacement  with 
larger  9-inch  meter  runs.  MFR  further 
states  that  it  would  construct  and 
operate  the  replacement  meter  runs  in 
accordance  with  its  blanket 
authorization  issued  in  Docket  No. 
CP82-4m-000. 

Comment  date:  April  21, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northern  Border  Pipeline  Company 

IDocketl  No.  CP87-234-000J 
March  31. 1987. 

Take  notice  that  on  March  9, 1987, 
Northern  Border  Pipeline  Company 
(Northern  Border).  2223  Dodge  Street, 
Omaha,  Nebraska  68102,  filed  in  Docket 
No.  CPB7-234-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  operate  an 
existinjg  side  valve  and  to  transport 
natural  gas  volumes  in  interstate 
commerce  on  behalf  of  Williston  Basin 
Interstate  Pipeline  Company  (Williston 
Basin)*  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Northern  Border 
proposes  to  operate  an  existing  16-inch 
side  valve  located  near  Glen  Ullin, 
North  Dakota,  and  to  transport  on  an 
interruptible  basis  up  to  48,000  Mcf  of 
natural  gas  per  day  on  behalf  of 


Williston  Basin  from  Buford,  North 
Dakota,  to  CAen  Ullin,  North  Dakota.  If 
operating  conditions  allow,  Northern 
Border  intends  to  transport  for  Williston 
Basin  volumes  in  excess  of  48,000  Mcf  of 
natural  gas  per  day  that  Williston  Basin 
makes  available.  In  order  to  accomodate 
the  receipt  of  gas  at  Glen  Ullin, 
Williston  Basin  shall  install  the 
necessary  interconnect  and 
measurement  facilities  pursuant  to  its 
blanket  certificate  in  Docket  No.  CP82- 
487-000,  et  aJ. 

Williston  Basin  states  that  the 
proposed  transportation  by  Northern 
Border  will  relieve  a  capacity  problem 
on  its  system  during  periods  of  low 
system  sales.  The  majority  of  gas 
produced  in  Williston  Basin's  supply 
area  is  gas  associated  with  oil  j 

production.  If  no  transportation  is 
available  for  this  gas,  either  oil 
production  will  have  to  be  curtailed  or 
the  gas  would  have  to  be  flared. 

Northern  Border  proposes  to  assess 
Williston  Basin  a  monthly  charge 
designed  to  recover,  on  a  unit  basis. 
Northern  Border's  full  cost-of-service. 

Comment  date:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  oS  this  notice.  1 

5.  Phillips  Gas  Pipeline  Company 

(Docket  No.  CP87-249-<X)0| 
March  31, 1987. 

Take  notice  that  on  March  12, 1987. 
Phillips  Gas  Pipeline  Company  (Phillips 
Gas)  800-A  Plaza  Office  Building. 
Bartlesville,  Oklahoma  74004,  filed  in 
Docket  No.  CP87-249-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  construct 
and  operate  certain  replacement 
sections  of  Its  Southern  Oklahoma 
Gathering  System  (SOGS)  pipeline  with 
thicker  walled  pipe  that  would  permit 
the  pipeline  to  be  operated  at  a  higher 
maximum  allowable  operating  pressure 
(MAOP),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Phillips  Gas  requests  Commission 
authorization  for  the  replacement  of 
approximately  7,550  feet  of  its  30-inch 
SOGS  pipeline  in  four  seperate  locations 
in  Bryan,  Johnston,  Pontotoc  and  j 

Seminole  Counties,  Oklahoma.  It  is  ' 

stated  that  Phillips  Gas  SOGS  pipeline 
is  hmited  to  a  MAOP  of  487  psig  as 
prescribed  by  the  Minimum  Federal 
Safety  Standards  of  the  Department  of 
Transportation  (49  CFR  Part  192)  and  by 
replacing  certain  segments  of  the 
pipeline  located  in  Class  3  locations'  in 


'  Class  3  location  classis  de«CTibed  as  those  areas 
subdivided  fof  residential  or  commercial  use  with 

Continued 
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these  counties  the  overall  pipeline  could 
be  operated  at  a  MAOP  of  584  psig 
thereby  increasing  the  through  put 
capacity  of  the  pipeline  by  24.000  Mcf  of 
gas  per  day.  Phillips  Gas  states  that  the 
additional  capacity  will  be  used  for  the 
firm  and  interruptible  transportation  of 
gas  for  other  customers  pursuant  to 
Commission  Order  No.  436  and  Part  284 
of  the  Regulations.  Phillips  Gas 
indicates  the  proposed  replacement 
program  and  upgrading  of  the  four 
segments  of  the  SOGS  pipeline  is 
estimated  to  cost  $1,119,000. 

Comment  date:  April  21. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Company, 
South  Georgia  Natural  Gas  Company 

(Docket  No.  CP86-401-003J 
March  31. 1987. 

Take  notice  that  on  March  12, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563,  and  South  Georgia 
Natural  Gas  Company  (South  Georgia), 
P.O.  Box  1279,  Thomasville,  Georgia 
31792,  collectively  referred  to  as 
Applicants,  filed  in  Docket  No.  CP86- 
401-003  a  petition  to  amend  the  order 
issued  June  13. 1986.  as  amended, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  Applicants  to 
increase  the  daily  transportation 
quantity  for  the  end-user,  Engelhard 
Corporation  (Engelhard),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  by  the  order  issued 
June  13, 1986,  as  amended,  the 
Commission  authorized  Southern  to 
transport  on  an  interruptible  basis,  for  a 
term  expiring  June  13, 1987,  up  to  6 
billion  Bfu  equivalent  of  gas  per  day  on 
behalf  of  South  Georgia  acting  as  agent 
for  Engelhard  under  the  terms  and 
conditions  set  forth  in  a  transportation 
agreement  between  Southern  and  South 
Georgia  dated  March  13. 1986  (Southern 
agreement).  It  is  stated  that  pursuant  to 
a  transportation  agreement  between 
Engelhard  and  South  Georgia  dated 
March  11, 1986  (South  Georgia 
agreement),  South  Georgia  agreed  to 
transport  Engelhard's  gas  and  to  act  as 
agent  in  arranging  for  the  transportation 
of  the  gas  through  Southern's  pipeline 
system.  Applicants  indicate  that  the 
orders  authorize  Southern  to  receive  gas 
for  transportation  at  the  various  existing 
points  of  delivery  on  Southern's 
contiguous  pipeline  system  specified  in 
Exhibit  A  to  the  Southern  agreement 


the  prevalent  heighl  of  the  buildings  of  three  stories 
or  less. 


and  redeliver  it  to  South  Georgia  at  the 
interconnection  of  Applicant's  facilities 
located  in  Lee  County,  Alabama.  It  is 
further  indicated  that  the  South  Georgia 
agreement  provides  that  South  Georgia 
would  redeliver  the  gas  to  Engelhard  at 
the  Engelhard  Meter  Station  located  at 
mile  post  2.215  on  South  Georgia's  Line 
No.  17  in  Decatur  County.  Georgia. 

It  is  stated  that  Engelhard  has  recently 
informed  Applicants  that  its  natural  gas 
requirements  at  its  plant  in  Attapulgus. 
Georgia,  exceed  the  existing 
transportation  quantity  set  forth  in  the 
Southern  and  South  Georgia  agreements 
and  authorized  by  the  Commission  and 
that  because  of  this  increased  need, 
Engelhard  has  arranged  to  obtain 
additional  supplies  of  natural  gas. 
Applicants  state  that  in  order  to  provide 
transportation  of  these  additional 
sources  of  gas,  Applicants  have  entered 
into  an  amendment  to  the  Southern 
agreement  dated  December  2, 1986,  and 
Engelhard  and  South  Georgia  have 
entered  into  an  amendment  to  the  South 
Georgia  agreement  dated  December  2, 
1986,  whereunder,  subject  to  the  receipt 
of  all  necessary  governmental 
authorizations,  the  transportation 
quantity  of  6  billion  Btu  equivalent  of 
gas  per  day  would  be  increased  to  10 
billion  Btu  equivalent  of  natural  gas  per 
day.  Applicants  therefore  request  that 
the  Commission  amend  the  certificate 
authorization  granted  June  13. 1986.  in 
Docket  No.  CP86-401-000.  as  amended, 
to  authorize  Applicants  to  transport  up 
to  10  billion  Btu  equivalent  per  day  in 
accordance  with  the  terms  and 
conditions  of  the  Southern  and  South 
Georgia  amendments.  It  is  stated  that  all 
other  aspects  of  the  original  authorized 
service  would  remain  the  same. 

Comment  date:  April  21, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP87-244-0001 
March  31. 1987. 

Take  notice  that  on  March  11, 1987, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  147a  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP87-244-O00 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  service  and 
related  facilities  located  in  Wharton 
County.  Texas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  proposes  to  abandon 
deliveries  and  1.43  miles  of  4-inch 
pipeline  and  appurtenant  facilities 
which  were  originally  installed  to  serve 


Bay  Prairie  Aggregate  Corporation  (Bay 
Prairie)  in  Wharton  County,  Texas. 
United  states  that  Bay  Prairie,  after 
having  become  delinquent  in  its 
payments  to  United,  went  bankrupt  and 
its  plant  was  dismantled.  United  states, 
however,  that  its  metering  facilities 
remain  in  place,  locked  on  location. 
United  further  states  that  deliveries  of 
direct  sale  gas  were  last  made  by  United 
to  Bay  Prairie  on  September  10, 1975. 

United  explains  that  on  April  8. 1986. 
the  current  land  owners  of  the  property 
across  which  a  portion  of  Uniteds  4- 
inch  pipeline  had  been  laid,  entered  into 
a  settlement  at  which  time  United 
agreed  to  abandon  in  place  the  portion 
of  pipeline  located  on  the  landowners' 
properties  which  will  be  deemed  sold, 
transferred  and  conveyed  to  the 
landowner  who  has  agreed  to  accept  all 
benefits  and  burdens  attendant  thereto. 
United  states  that  it  does,  however, 
intend  to  salvage  the  metering  facilities. 
United  estimates  the  cost  of  removal  of 
such  facilities  would  be  $4,690  with  a 
salvage  value  of  $1,400. 

Comment  date:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Phillips  Gas  Pipeline  Company 

(Docket  No.  CP87-24e-000) 
March  31, 1967. 

Take  notice  that  on  March  12, 1987, 
Phillips  Gas  Pipehne  Companv  (Phillips 
Gas)  800-A  Plaza  Office  Build'ing. 
Bartlesville,  Oklahoma  74004,  filed  in 
Docket  No.  CP87-24&-O00  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  §  284.221  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  Phillips  Gas  to 
transport  natural  gas  on  behalf  of  others 
pursuant  to  Order  No.  436.  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Phillips  Gas  indicates  that  it  intends 
to  transport  natural  gas  on  behalf  of  all 
shippers  and  elects  to  become  a 
transporter  under  the  terms  and 
conditions  of  the  Commission's  Order 
No.  436.  issued  October  9, 1985,  in 
Docket  No.  RM85-1-000.  Phillips  Gas 
states  that  it  accepts  and  would  comply 
with  the  conditions  in  paragraph  (c)  of 
Section  284.221  of  the  Commission's 
Regulations  which  paragraph  refers  to 
Subpart  A  of  Pari  284  of  the 
Commission's  Regulations.  Phillips  Gas 
states  that  it  filed  on  March  2. 1987,  in 
Docket  No.  RP87-47-000  its  FERC  Gas 
Tariff,  Original  Volume  No.  1  which 
includes  maximum  and  minimum  rates 
for  firm  and  interruptible  service  for 
purposes  of  section  311  of  the  Natural 
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Cj.iii  i'olicy  Act  and  Subpart  B  of  Part 
284  of  the  Commission's  Regulations. 

Comment  date:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Southern  Natural  Gas  Company 

IDocltet  No.  CP87-241-O0OJ 
March  31. 1987. 

Take  notice  that  on  March  10, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-241-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  with  pre- 
granted  abandonment  authorization, 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  the  City  of  Warner 
Robins,  Georgia  (Warner  Robins),  acting 
as  agent  for  the  transportation  of  natural 
supplies  for  Anchor  Glass  Container 
Corporation  (Anchor  Glass),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  it  has  been 
advised  that  Anchor  Glass  has  entered 
into  gas  sales  contracts  to  purchase 
natural  gas  from  Arco  Oil  and  Gas 
Company,  Amoco  Production  Company 
and  SNG  Trading  Inc.,  (Sellers)  in  order 
to  serve  the  natural  gas  requirements  of 
its  plant  in  Warner  Robins,  Georgia.  In 
order  to  effectuate  delivery  of  the  gas 
purchased.  Anchor  Glass  has  entered 
into  an  agreement  with  Warner  Robins, 
wherein  Warner  Robins  has  agreed  to 
transport  through  its  facilities  the  gas 
purchased  by  Anchor  Glass  to  its  plant, 
and  in  conjunction  therewith,  to  obtain 
as  agent  for  Anchor  Glass  the 
transportation  of  said  gas  through 
Southern's  pipeline  system,  it  is  stated. 

Southern  proposes  to  transport  on  an 
interruptible  basis  up  to  5  billion  Btu 
equivalent  of  gas  per  day  purchased  by 
Anchor  Glass.  Southern  states  that  the 
term  of  the  proposed  limited-term 
certificate  would  expire  on  October  31. 
1988. 

It  is  stated  that  Warner  Robins  would 
cause  gas  to  be  delivered  to  Southern  for 
transportation  at  various  existing  points 
of  delivery  on  Southern's  contiguous 
pipeline  system  as  specified  in  Exhibit  F 
to  the  Application.  Southern  would 
redeliver  to  Warner  Robins  in  Twiggs 
County,  Georgia,  an  equivalent  quantity 
of  gas  less  3.25  percent  of  such  amount 
which  would  be  deemed  to  be  used  as 
compressor  fuel  and  company-use  gas 
(including  system  unaccounted-for  gas 
losses):  less  any  and  all  shrinkage,  fuel 
or  loss  resultmg  from  or  consumed  in  the 
processing  of  gas;  and  less  Warner 
Robins'  pro-rata  share  of  any  gas 


delivered  for  Warner  Robins'  account 
which  would  be  lost  or  vented  for  any 
reason,  it  is  stated. 

Southern  states  that  Warner  Robins 
has  a^-eed  to  pay  Southern  each  month, 
the  following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Warner  Robins 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rale  Schedule  on  such 
day  to  Warner  Robins  do  not  exceed  the 
daily  contract  demand,  the 
transportation  rate  would  be  48.2  cents 
per  MMBtu;  and 

(b)  yvhere  the  aggregate  of  the 
volumps  transported  and  redelivered  by 
Southern  on  any  day  to  Warner  Robins 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  Warner  Robins  exceed  the  daily 
contract  demand  of  Warner  Robins,  the 
transportation  rate  for  the  excess 
volumes  would  be  77.6  cents  per 
MMBtu. 

Southern  would  collect  from  Warner 
Robins  the  GRI  surcharge  of  1.52  cents 
per  Mcf,  or  such  other  GRI  funding  unit 
or  surcharge  as  hereafter  prescribed  by 
the  Commission  or  any  other 
goveramental  authority,  it  is  stated. 

Southern  states  that  the 
transportation  arrangement  would 
enable  Anchor  Glass  to  diversify  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  It  is  further 
stated  that  Southern  would  obtain  take- 
or-pay  relief  gas  that  Anchor  Glass  may 
obtain  from  its  suppliers. 

Comment  date:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Southern  Natural  Gas  Company 

[Docket  No.  CP87-242-000J 
March  31. 1987. 

Take  notice  that  on  March  10. 1987. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2583,  filed  in  Docket  No. 
CP87-242-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  with  pre- 
granted  abandonment  authorization, 
authorizing  it  to  transport  gas  on  behalf 
of  the  Jasper  Utilities  Board  (Jasper),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  transport  on  an 
interruptible  basis  up  to  5.5  billion  Btu 
equivalent  of  gas  per  day  purchased  by 
Jasper  from  SNG  'Trading  Inc..  and 


Texican  Natural  Gas  Company. 
Southern  states  that  the  term  of  the 
proposed  limited-term  certificate  would 
expire  on  October  31. 1988. 

It  is  stated  that  Jasper  would  cause 
gas  to  be  delivered  to  Southern  for 
transportation  at  various  existing  points 
of  delivery  on  Southern's  contiguous 
pipeline  system  as  specified  in  Exhibit  A 
to  the  agreement  between  Jasper  and 
Southern  dated  February  18. 1987.  It  is 
stated  that  Southern  would  redeliver  to 
Jasper  in  Walker  County,  Alabama,  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  such  amount  which  would  be 
deemed  to  be  used  as  compressor  fuel 
and  company-use  gas  (including  system 
unaccounted-for  gas  losses);  less  any 
and  all  shrinkage,  fuel  or  loss  resulting 
from  or  consumed  in  the  processing  of 
gas;  and  less  Jasper's  pro-rata  share  of 
any  gas  delivered  for  jasper's  account 
which  would  be  lost  or  vented  for  any 
reason. 

Southern  states  that  Jasper  has  agreed 
to  pay  Southern  each  month  a 
transportation  rate  of  64.9  cents  per 
MMBtu  of  gas  redelivered  by  Southern. 
Southern  would  collect  from  Jasper  the 
GRI  surcharge  of  1.52  cents  per  Mcf  or 
any  such  other  GRI  funding  unit  or 
surcharge  as  hereafter  prescribed  by  the 
Commission  or  any  other  governmental 
authority,  it  is  stated.  I 

Southern  states  that  the  I 

transportation  arrangement  would 
enable  Jasper  to  diversify  its  natural  gas 
supply  sources  and  to  obtain  gas  at 
competitive  prices.  It  is  further  stated 
that  Southern  would  obtain  take-or-pay 
relief  gas  that  Jasper  may  obtain  from  its 
suppliers. 

Comment  date:  April  21, 1986,  in    i 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Southern  Natural  Gas  Company 

(Docket  No.  CP87-245-000J 
March  31, 1987. 

Take  notice  that  on  March  11. 1987, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-245-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  with  pre- 
granted  abandonment  authorization, 
authorizing  it  to  transport  gas  on  behalf 
of  the  DeKalb-Cherokee  Counties 
Natural  Gas  District  (DeKalb-Cherokee), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection- 
Southern  proposes  to  transport  on  an 
interruptible  basis  up  to  5.6  billion  Btu 
equivalent  of  gas  per  day  purchased  by 
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DeKalb-Cherokee  from  SNG  Trading 
Inc.  and  Tucker  Operating  Company. 
Southern  states  that  the  term  of  the 
proposed  limited-term  certificate  would 
expire  on  October  31, 1988. 

It  is  stated  that  DeKalb-Cherokee 
would  cause  gas  to  be  delivered  to 
Southern  for  transportation  at  various 
existing  points  of  delivery  on  Southern's 
contiguous  pipeline  system  as  specified 
in  Exhibit  A  to  the  Agreement.  Southern 
would  redeliver  to  DeKalb-Cherokee's 
meter  station  located  in  Etowah  County, 
Alabama,  an  equivalent  quantify  of  gas 
less  3.25  percent  of  such  amount  which 
would  be  deemed  to  be  used  as 
compressor  fuel  and  company-use  gas 
(including  system  unaccounted-for  gas 
losses);  less  any  and  all  shrinkage,  fuel 
or  loss  resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  DeKalb- 
Cherokee's  pro-rata  share  of  any  gas 
delivered  for  DeKalb-Cherokee's 
account  which  would  be  lost  or  vented 
for  any  reason,  it  is  stated. 

Southern  states  that  DeKalb-Cherokee 
has  agreed  to  pay  Southern  each  month, 
the  following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  DeKalb- 
Cherokee  under  any  and  all 
transportation  agreements  with 
Southern,  when  added  to  the  volumes  of 
gas  delivered  under  Southern's  OCD 
Rate  Schedule  on  such  day  to  DeKalb- 
Cherokee  do  not  exceed  the  daily 
contract  demand  of  DeKalb-Cherokee, 
the  transportation  rate  would  be  39.9 
cents  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  DeKalb- 
Cherokee  under  any  and  all 
transportation  agreements  with 
Southern,  when  added  to  the  volumes  of 
gas  delivered  under  Southern's  OCD 
Rate  Schedule  on  such  day  to  DeKalb- 
Cherokee  exceed  the  daily  contract 
demand  of  DeKalb-Cherokee,  the 
transportation  rate  for  the  excess 
volumes  would  be  64.9  cents  per 
MMBtu. 

Southern  would  collect  from  DeKalb- 
Cherokee  the  GRl  surcharge  of  1.52 
cents  per  Mcf,  or  such  other  GRl  funding 
unit  or  surcharge  as  hereafter  prescribed 
by  the  Commission  or  any  other 
governmental  authority,  it  is  stated. 

Southern  states  that  the 
transportation  arrangement  would 
enable  DeKalb-Cherokee  to  diversify  its 
natural  gas  supply  sources  and  to  obtain 
gas  at  competitive  prices.  It  is  further 
stated  that  Southern  would  obtain  take- 
or-pay  relief  gas  the  DeKalb-Cherokee 
may  obtain  from  its  suppliers. 


Comment  date:  April  21, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Southern  Natural  Gas  Company 

[Docket  No.  CPff7-246-0001 
March  31. 1987. 

Take  notice  that  on  March  11, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-246-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  with  pre- 
granted  abandonment  authorizing 
Southern  to  transport  natural  gas  on 
behalf  of  Atlanta  Gas  Light  Company 
(Atlanta),  acting  as  agent  in  arranging 
for  the  transportation  of  natural  gas 
supplies  for  The  Briggs  Plumbingware, 
Inc.,  a  Division  of  J.P.  Industries  (Briggs), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  it  has  been 
advised  that  Briggs  has  entered  into  a 
gas  sales  contract  to  purchase  natural 
gas  from  Entrade  Corporation  (Entrade) 
in  order  to  serve  the  natural  gas 
requirements  of  its  plant  in  Atlanta, 
Georgia.  In  order  to  effectuate  delivery 
of  the  gas  purchased.  Briggs  has  entered 
into  an  agreement  with  Atlanta  wherein 
Atlanta  has  agreed  to  transport  through 
its  facilities  the  gas  purchased  by  Briggs 
to  its  plant  and  in  conjunction 
therewith,  to  obtain  as  agent  for  Briggs 
the  transportation  of  said  gas  through 
Southern's  pipeline  system. 

Southern  proposes  to  transport  on  an 
interruptible  basis  up  to  .325  billion  Btu 
equivalent  of  gas  per  day  purchased  by 
Briggs.  Southern  states  that  the  term  of 
the  limited-term  certificate  would  expire 
on  October  31, 1988. 

It  is  stated  that  Atlanta  would  cause 
gas  to  be  delivered  to  Southern  for 
transportation  at  various  existing  points 
of  delivery  on  Southern's  contiguous 
pipeline  system  as  specified  in  Exhibit  F 
to  the  Application.  Southern  would 
redeliver  to  Atlanta  at  the  Atlanta  Area 
Delivery  Point  an  equivalent  quantity  of 
gas  less  3.25  percent  of  such  amount 
which  would  be  deemed  to  be  used  as 
compressor  fuel  and  company-use  gas 
(including  system  unaccounted-for  gas 
losses);  less  any  and  all  shrinkage,  fuel 
or  loss  resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  Atlanta's 
pro-rata  share  of  any  gas  delivered  for 
Atlanta's  account  which  would  be  lost 
or  vented  for  any  reason,  it  is  stated. 

Southern  states  that  Atlanta  has 
agreed  to  pay  Southern  each  month  the 
following  transfxjrtation  rates: 


(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  would  be  48.2  cents 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  Atlanta  exceed  the  daily  contract 
demand  of  Atlanta,  the  transportation 
rate  for  the  excess  volumes  would  be 
77.6  cents  per  MMBtu. 

Southern  would  collect  from  Atlanta 
the  GRl  surcharge  of  1.52  cents  per  Mcf. 
or  such  other  GRl  funding  unit  or 
surcharge  as  hereafter  prescribed  by  the 
Commission  or  any  other  governmental 
authority,  it  is  stated. 

Southern  states  that  the 
transportation  arrangement  would 
enable  Briggs  to  diversify  its  natural  gas 
supply  sources  and  to  obtain  gas  at 
competitive  prices.  It  is  further  stated 
that.  Southern  would  obtain  take-or-pay 
relief  gas  that  Briggs  may  obtain  from  its 
suppliers. 

Comment  date:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP87-244-000] 
March  31. 1987. 

Take  notice  that  on  March  11, 1987. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP87-244-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  service  and 
related  facilities  located  in  Wharton 
County,  Texas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  proposes  to  abandon 
deliveries  and  1.43  miles  of  4-inch 
pipeline  and  appurtenant  facilities 
which  were  originally  installed  to  serve 
Bay  Prairie  Aggregate  Corporation  (Bay 
Prairie)  in  Wharton  County,  Texas. 
United  slates  that  Bay  Prairie,  after 
having  become  delinquent  in  its 
payments  to  United,  went  bankrupt  and 
its  plant  was  dismantled.  United  states, 
however,  that  its  metering  facilities 
remain  in  place,  locked  on  location. 
United  further  states  that  deliveries  of 
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direct  sale  gas  were  lust  made  by  United 
to  Bay  Prairie  on  September  10, 1975. 

United  explains  that  on  April  8, 1986, 
the  current  landowners  of  the  property 
across  which  a  portion  of  United's  4- 
inch  pipeline  had  been  laid,  entered  into 
a  settlement  at  which  time  United 
agreed  to  abandon  in  place  the  portion 
of  pipeline  located  on  the  landowners' 
properties  which  will  be  deemed  sold, 
transferred  and  conveyed  to  the 
landowner  who  has  agreed  to  accept  all 
benefits  and  burdens  attendant  thereto. 
United  states  that  it  does,  however, 
intend  to  salvage  the  metering  facilities. 
United  estimates  the  cost  of  removal  of 
such  facilities  would  be  $4,690  with  a 
salvage  value  of  $1,400. 

Comment  dale:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-7590  Filed  4-6-67;  8:45  amj 

BILUN«  COOE  6717-«1-M 


[Docket  No.  QF87-329-000] 

Ketchikan  Pulp  Co.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

April  1,1987.  ,     . 

On  March  18, 1987,  Ketchikan  Pulp 
Company,  P.O.  Box  6600,  Ketchikan. 
Alaska  99901,  submitted  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping  cycle  cogeneration 
facility  will  be  located  near  Ketchikan, 
Alaska.  The  facility  consists  of  two 
powei  boilers,  four  heat  recovery 
boilers,  one  single  extraction  condensing 
turbine  generator,  one  double  extraction 
turbine  generator,  and  one  double  auto- 
extraction  condensing  single  flow 
exhanst-turbine  generator.  Thermal 
energy  recovered  from  the  facility  in  the 
form  of  steam  will  be  used  for  pulp 
process  temperature  control,  processing 
and  drying  pulp,  and  for  other  industrial 
process  applications.  The  electric  power 
production  capacity  of  the  facility  will 
be  approximately  38  MW.  The  primary 
energy  source  for  the  facility  will  be  red 
liquor,  hog  fuel  and  No.  6  fuel  oil.  No.  6 
fuel  oil  will  be  used  as  a  supplemental 
fuel. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
2042Gf.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  serve  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell,  , 

Acting  Secretary. 

|FR  Doc.  87-7657  Filed  4-6-87;  8:45  amJ 

BtLUNG  COOE  6717-01>«l 


[  Docket  No.  QF87-3OO-000] 

Red  Lion  Corp.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

April  1. 1987. 

On  March  20. 1987.  Red  Lion 
Corporation  (Applicant),  of  4001  Main 
St..  Vancouver.  Washington  98663, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  the  Red  Lion 
Hotel  at  3050  Bristol  Street,  Costa  Mesa, 
California.  The  facility  will  consist  of 
two  internal  combustion  engine- 
generator  units.  The  primary  energy 
source  for  the  facility  will  be  natural 
gas.  Thermal  energy  recovered  from  the 
jacket  cooling  water  and  exhaust  will  be 
used  for  s^iace  heating,  pool  heating,  and 
domestic  hot  water.  The  electric  power 
production  capacity  of  the  facility  will 
be  460  kilowatts.  Installation  of  the 
facility  was  expected  to  begin  in 
February  1988. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practices  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-7658  Filed  4-6-87;  8:45  am) 
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(Docket  No.  CI87-38 1-000  et  al.l 

National  Cooperative  Refinery 
Association;  Appiications  for 
Abandonment  With  Limited-Term 
Pregranted  Abandonment  for  Tfiree 
Years  for  Sales  Under  Small  Producer 
Certificate 

March  31,  1987. 

The  Applicant  listed  herein  has  filed 
applications  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service.  Applicant  further 
requests  limited-term  pregranted 
abandonment  for  three  years  to  make 
sales  for  resale  in  interstate  commerce 
of  the  released  gas  under  its  small 
producer  certificate.  Details  are  shown 


in  the  applications  and  in  the  attached 
tabulation. 

The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  Nos.  436 
and  436-A,  issued  October  9,  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-O00,  all  as  more 
fully  described  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Accordingly,  persons  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 


DC  20426.  a  petition  to  intervene  or  a 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecesary  for  Applicant  to  appear  or  to 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 


Secretary. 


Docket  No.  and  date 
filed 


CI87-381-000.  B,  Mar. 
17,  1987. 

CI87-382-000.  B,  Mar. 
17,  1987. 


Applicant 


National  Cooperative  Refinery  Asso- 
ciation, 1775  Sherman  Street,  Suite 
3000,  Denver,  Colorado  80203. 

do 


Purctiaser  and  Location 


Price  per  Mcf 


El  Paso  Natural  Gas  Company.  Sec- 
tion 16-T33N-R9W  Ignacio  Blanco 
Field,  La  Plata  County.  Colorado. 

do 


('*). 


("). 


Pressure 
base 


Applicant,  a  small  producer  certificate  holder  in  Docket  No.  CS69-32,  is  filing  to  abandon  sales  to  El  Paso.  By  letter  agreement  dated 
February  1,  1987,  El  Paso  and  Applicant  have  permanently  released  on  another  from  further  obligations  under  the  contract. 

In  support  of  its  application  Applicant  states  that  El  Paso  has  reduced  its  takes  of  gas  such  that  production  from  the  welts  has  t)een  shut-in 
since  the  first  vi^eek  in  February  1987.  The  virell  pcoduces  NGPA  section  104  gas.  The  last  effective  rate  v»as  $1,242  per  MMBtu  Applicant 
proposes  to  offer  this  gas  to  alternate  buyers  in  the  spot  market. 

Applicant  also  requests  pregranted  abandonment  for  a  period  of  three  years  for  sales  under  its  small  producer  certificate 

^  Involves  an  October  28,  1955,  contract  which  covers  the  sale  of  gas  to  El  Paso  from  the  So.  Ute  #2-16  Well  in  the  SW/4  of  Section  16 
The  production  capability  is  70  Mcf/d. 

'  Involves  an  January  18,  1956,  contract  which  covers  the  sale  of  gas  to  El  Paso  from  the  So.  Ute  #3-16  Well  in  the  SE/4  of  Section  16  and 
the  So.  Ute  #4-16  in  the  NW/4  of  Section  16.  The  production  capability  is  450  Mcf/d. 

Filing  Code:  A— Initial  Service;  B— Abandonment:  C— Amendment  to  add  acreage;  D— Amendment  to  delete  acreage:  E— Total  Succession; 
F— Partial  Succession. 


jFR  Doc.  87-7656  Filed  4-6-87:  8:45  am] 

BILUNG  COOe  6717-01-M 


(Docket  Nos.  G-9262-004,  G-1S615-000, 
CP64-249-O00,  CP65-284-O00I 

Rorida  Gas  Transmission  Co.;  Furttter 
Notice  of  Petition  To  Amend 

April  1. 1987. 

Take  notice  that  on  February  17. 1987, 
Florida  Gas  Transmission  Company 
(Petitioner).  P.O.  Box  1188,  Houston, 
Texas,  77251-1188  Filed  in  Docket  Nos. 
G-9262-004.  G-1 861 5-000.  CP64-249-000, 
CP65-284-000  a  petition  to  amend  the 
Commission's  order  issued  in  Docket 
Nos.  G-9282,  as  amended.  G-18615, 
CP64-294,  and  CP65-284  so  as  to 
authorize  the  delivery  of  all  or  part  of 
the  current  daily  demand  for  gas  of 
certain  direct  sales  customers  that  use 
the  gas  for  the  generation  of  electricity 


to  the  plants  of  other  direct  sales 
customers  that  use  the  gas  for  the 
generation  of  electricity,  and  to  declare 
that  certain  aspects  of  the  proposed 
transaction  are  not  subject  to  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commision  and  open  to 
public  inspection. 

Petitioner  explains  that  it  is  currently 
making  direct  sales  of  natural  gas  to 
Fort  Pierce  Utilities  Authority,  the  City 
of  Gainesville,  the  City  of  Homestead, 
Kissimmee  Utility  Authority,  the  City  of 
Lakeland.  Oriando  Utilities  Commission, 
Sebring  Utilities  Commission,  the  City  of 
Starke,  the  City  of  Tallahassee  and  the 
City  of  Vero  Beach  (Gas  Users)  under 
the  direct  sales  contracts  all  dated 
January  1, 1986.  Petitioner  states  that  the 
transportation  service  necessary  to 
permit  the  direct  sales  to  the  Gas  Users 


and  to  Florida  Power  Corporation  was 
authorized  in  the  captioned  dockets.  By 
this  petition  to  amend.  Petitioner 
requests  authority  to  deliver  gas  for  the 
account  of  any  of  the  Gas  Users, 
including  Florida  Power  Corporation,  to 
any  of  the  alternative  delivery  points 
identified  in  Appendix  A  to  this  notice. 

Petitioner  stales  further  that  the  Gas 
Users  would  retain  title  to  all  gas 
delivered  for  the  account  of  the  Gas 
Users  and  that  all  gas  so  delivery  would 
be  used  to  generate  electricity  for  the 
Gas  Users.  Petitioner  alleges  that  the 
proposed  change  in  service  would 
permit  the  Gas  Users  to  use  their  natural 
gas  in  the  generating  equipment  of  other 
utilities  to  achieve  more  economic 
generation  of  electricity,  more 
environmentally  compartible  generation 
of  electricity  and/or  better  conservation 
of  energy  than  they  would  achieve  by 
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using  natural  gas  in  their  generating 
equipment. 

Based  upon  representations  by  each 
of  the  Gas  Users  that  the  title  to  all  gas 
delivered  to  the  alternative  delivery 
points  would  remain  with  those  Gas 
Users  and  that  all  such  gas  so  delivered 
would  be  used  to  generate  electric 
power  for  the  Gas  User's  customers. 
Petitioner  further  requests  a  declaration 
by  the  Commission  that  the  deliveries 
for  the  account  of  the  Gas  Users  for  use 
in  the  facilities  of  another  customer 
would  not  cause  the  sale  by  Petitioner  to 
the  Gas  Users  to  be  considered  as  a  sale 
for  resale  under  the  Natural  Gas  Act 
and  that  Petitioner's  sales  rates  to  the 
direct  sale  customers  would  not  be 
refiulated  by  the  Commission. 

On  March  6, 1987,  Petitioner  filed  a 
statement  identifying  certain  errors  in 
the  Notice  of  Petition  to  Amend  issued 
on  March  5, 1987,  and  the  Petition  to 
Amend  filed  on  February  17, 1987. 
Petitioner  explains  that  Exhibit  Z-2  to 
the  Petition  to  Amend  and  Exhibit  A  to 
the  Notice  of  Petition  to  Amend, 
erroneously  identified  the  Deerhaven 
Plant  as  a  delivery  point  to  the  City  of 
homestead  and  omitted  the  City  of 
Homestead  Municipal  Power  Plant. 
Petitioner  states  that  the  Deerhaven 
Plant  is  actually  a  second  delivery  point 
to  the  City  of  Gainesville  and  the 
delivery  point  for  the  City  of  Homestead 
is  at  their  Municipal  Power  Plant.  In 
addition.  Petition  has  made  certain 
grammatical  changes  to  the  footnote  in 
Appendix  A  of  the  Notice  of  Petition  to 
Amend. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
April  22. 1987,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426  a  motion  to 
interevene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intefevene  in  accordance  with  the 
Commission's  Rules. 
LoisO.  Cashell. 
Aclitif!  Secretary. 


i 


ipPENOix  A— List  of  Alternative 
Delivery  Points 


♦ 1 

1 

Customer 

Alternate  tJettvery 
Points' 

City  ©f  Gainesville 

Kelly  Plant,  Deerhaven 

Plant. 

City^f  Homestead  ...„ 

City  of  Homestead 

Municipal  Power 

Plant. 

City  >f  Kissimmee 

Kissimmee  Municipal 

Generating  Plant. 

City  cf  Lakeland 

l.arsen  Plant,  Mcintosh 

Plant 

City  ©t  Starke 

Starke  Municipal 

Generaftng  Plarrt. 

City  ©f  Tallahassee.... 

Tallahassee  West 

Plant.  St.  Marks 

Plant. 

City  ©(  Vero  Beach 

Vero  Beach  Municipal 

Power  Plant. 

Ft.  Pierce  Utilities 

FL  Pierce  Power  Plant. 

AUth. 

Orlamdo  Utilities 

Highland  Plant,  Indian 

Comfn. 

River  Plant. 

Sabring  Utilities 

Sebring  Power  Plant. 

Comm. 

Florida  Power 

Bartow.  Turner,  Avon 

Corporation. 

Park,  Higgins. 

'  All  of  ttie  delivery  points  listed  are  pro- 
posed to  t>e  added  as  delivery  points  for  each 
custerrwr  listed. 


;bo 
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WLUIfa  CODE  (TIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IAAA-FRL-3181-7J  I 

EPA  Master  List  of  Debarred, 
Suspended  or  Voluntarily  Excluded 
Persons 

AGENCY:  Environmental  Protection 

Agency.  ' 

ACTION:  EPA  master  list  of  debarred, 
suspended,  or  voluntarily  excluded 
persons. 


t 


SUMMARV:  40  CFR  32.400  requires  the 
Director,  Grants  Administration 
Division,  to  publish  in  the  Federal 
Register  each  calendar  quarter  the 
names  of,  and  other  information 
concerning,  those  parties  debarred, 
suspended,  or  voluntarily  excluded  from 
participation  in  EPA  assisted  programs 
by  EPA  action  under  Part  32.  Assistance 
(grant  and  cooperative  agreement) 
receipients  and  contractors  under  EPA 
assistance  awards  may  not  initiate  new 
business  with  these  firms  or  individuals 
on  any  BPA  funded  activity  during  the 
period  of  suspension,  debarment,  or 
voluntary  exclusion. 

This  short  list  contains  the  names  of 
those  persons  who  have  been  listed  as  a 
result  of  EPA  actions  only.  It  is  provided 
for  general  informational  purposes  only 
and  is  not  to  be  relied  on  in  determining 
a  person's  current  eligibility  status.  A 
comprehensive  list,  updated  weekly,  is 
available  in  each  Regional  Office. 
Inquiries  concerning  the  status  of  any 
individual,  organization,  or  firm  should 
be  directed  to  EPA's  Regional  or 
Headquarters  office  for  grants 
administration  that  normally  serves  you. 
DATE:  This  short  list  is  current  as  of 
March  23.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Dawkins,  of  the  EPA  Compliance 
Staff,  Grants  Administration  Division,  at 
(202)  475-8025. 

Dated:  March  23,  1987. 
Harvey  G,  Pippen,  Jr., 

Director,  grants  Administration  Division 
(PM-216J. 


EPA  Master  List  of  D^arred,  Suspended  and  Voluntarily  Excluded  Persons 


Name  and  jurisdiction 


File  No. 


Status 


From 


To 


Grounds 


AC.  Lawrence  Leather  Company.  Inc.  (Danvers.  MA) 
A.F.  Beil  Electric  Company,  Inc.  (Youngstown,  OH).... 

Altman,  Larry  L  (Charleston,  SC) 

American  Recovery  Co..  Ir>c.  (Glen  Burnie,  MD) 

Applied  Science  Distributors  (Per>sacola,  FL) 

Averitt,  Ernest  Jr.  (Fort  Myers,  FL) 

Azzil  Trucking  Co..  Inc.  (Roslyn,  NY) 

Barber,  Lawrence  (Hazelwood,  NC) 

Barnum,  James  Charles  (Utica,  Ml) 

Batzer  Construction  Co.,  Inc.  (St.  Cloud,  MN) 

Batzer.  Bruce  (St.  Cloud,  MN) 

Batzer  Robert  (St.  Cloud,  MN) 


83-0007-00 
85-0014-00 
85-0063-03 
86-0011-00 
87-0013-00 
83-0066-06 
85-0008-02 
83-0007-05 
86-0010-01 
85-0052-00 
85-0052-01 
85-0052-02 


D 
D 
S 
D 
S 
D 
D 
D 
D 
S 
S 
S 


04-12-84 
06-27-85' 
07-29-85 
08-20-86 
02-05-87 
12-02-83 
09-11-86 
04-12-84 
12-10-85 
03-07-86 
03-07-86 
03-07-86 


04-11-87. 
06-26-88 . 

OPEN 

08-19-89. 

OPEN 

10-29-88. 
09-10-89. 
04-11-87. 
12-09-88. 

OPEN 

OPEN 

OPEN 


§  32.200(aMc>(i). 
§  32.200(a). 
§  32.200(b). 
§  32.200(1)0). 
§  32.200(a)(i). 
§  32.200(b). 
§  32.200(a)(b). 
§  32.200(a)(c)(i). 
§  32.200(a). 
§  32.300(b). 
§  32.300(b), 
9  32.300(b). 
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EPA  Master  List  of  Debarred.  Suspended  and  Voluntarily  Excluded  Persons— Continued 


Name  and  jurisdiction 


Beckham,  Charles  (Detroit,  Ml) 

BECO,  Inc.  (HtghPomt.  NC) 

Bell,  Bobby  (Sulphur,  LA) ."'ZZ 

Bell,  Edwin  (Sulphur,  LA) -..!™!!Z!"""" 

Blackwelder,  Ray  Martin  ((Doncord,  NC) '.'I'ZZ""". 

Bowers,  Dan-alyn  (Detroit,  Ml) 

Boyette,  Willie  Eugene  (Wilson,  NC) ..""""'. 

Bridges,  William  D.,  Jr.,  (Wilmington,  NC) 

Cannady.  Nathaniel  Ellis  (Asheville,  NC) „ 

Carson,  Charles  (Grosse  Point  Woods,  Ml) 

Carson,  E.  Eugene  Statesville,  NC) 

City  Chemicals  Company,  Inc.  (Orlando,  FL) 

City  Environmental  Services,  Inc.  (Olando,  FL) 

City  Fuel  0«l  Company  (Orlando,  FL) 

City  Industries,  Inc.  (Orlando,  FL) 

Commonwealth  Companies  Incorporated  (Lincoln,  NE) 

Commonwealth  Electric  Company  Inc.  (Lincoln,  NE) 

Crane  Creek  Asphalt,  Inc.  (Owatonna,  MN) 

Croft,  William  A.  (Madison,  Wl) 

Crossgrove,  Richard  (Pensacola,  FL) 

Cryer,  John  P.  (Baton  Rouge,  LA) 

Cummins  Construction  Company,  Irw.  (Enid,  OK) 

Cusenza,  Sam  (Ypsilanti,  Ml) 

Cuti,  Vincent  J.,  Jr  (Huntington,  NY) 

Dellinger,  Theodore  C.  (Monroe,  NC) 

Denson,  David  A.  (Wilmington,  NC) 

Dobson,  Arthur  A.  (Lincoln,  NE) 

Domanski,  Gary  Henry  (Utica,  Ml) 

Driscoll,  John  William  (Dundale,  MD) 

Dykes,  Lamar  D.  (Nedertand.  TX) '"Z 

Enmanco  (Utica,  Ml) „ 

Environmental  Management  Corporation  (Utica,  Ml) 

Environmental  Technology  of  America,  Inc.  (Wiltjraham,  MA). 

Fields,  Leroy  (Pensacola,  FL) 

Fischback  &  Moore,  Inc.  (Dallas,  TX) ZZZ. 

Floyd  D.  Sfuckey  &  Associate  (Winfield,  KS) '. 

Foley,  Bancroft  T.  (Washington,  DC) 

Franklin  Wiring  Co  (Youngstown,  OH) 

FSA  Engineenng  Consultants  (Winfield,  KS) 

Geuther,  Hert)ert  G.  (Philadelphia, PA) 

Goodspeed,  Robert  (North  Hampton,  NH) 1 

Graves.  George  William  (Wilmington,  NC) 

Greer,  Arthur  (Maitland,  FL) 

Gross,  William  R.  (Big  Springs,  TX) ZZZ^. 

Hansen,  Leonard  A.  (St.  Peter,  MN) 

Herring,  Donald  W.  (Wilson,  NC) 

Hi-Way  Surfacing,  Inc.  (Marshall,  MN) 

Hochreiter.  Herbert  (Roslyn,  NY) 

Hodges  Electric  Company  (Wilmington,  NC) 

Hopper,  Thomas  G.  (Bedford,  MA) 

Howard  P.  Foley,  Company  (Washington,  DC) 

Hugo  Schuiz,  Inc.  (Lakefield,  MN) 

Insulation  Speciality  and  Supply,  Inc.  (Cleveland,  OH) 

J.A.  LaPorte,  Inc.  (Arlington,  VA) 

Jerlow,  John  A.  (Lakefield,  MN) 

Jerpbak,  Daniel  R.  (Owatonna,  MN) ...Z 

Johnson,  C.  Theodore  (Indianapolis,  IN) 

Johnson,  Richard  (Hinsdale,  NH) ].., 

Jopel  Contracting  &  Trucking  Corporation  (Bronx.  NY) 

Komatz  Construction  Co.,  Inc.  (St.  Peter.  MN) 

Komatz,  Thomas  P.  (St.  Peter,  MN) 

Krueger.  Joseph  (Cleveland,  OH) 

Kruse.  Lloyd  C.  (Lakefield,  MN) 

L&J  Waste  Service.  Inc.  (Hialeah,  FL) 

Laney.  Stuart  D.,  Jr.  (Wilmington,  NC) 

Law,  David  P  (Greenwell  Springs,  LA) 

Law,  Theresa  McBeth  (Greenwell  Springs,  LA 

Lee,  Herbert  P.,  III.  (Sumter,  SC) 

Lench,  Frank  P.  (Lafayette,  CA) 

Leyendecker  Highway  Contractors,  Inc.  (Laredo,  TX) 


File  No. 


84-0030-02 
85-0017-01 
85-0071-01 
85-0071-02 
84-0011-01 
84-0030-01 
83-0044-01 
85-0069-01 
86-0047-01 
85-0066-00 
85-0004-01 
86-0038-02 
86-0038-03 
86-0038-05 
86-0038-01 
86-0100-01 
86-0100-00 
86-0024-00 
83-0047-00 
87-0013-01 
85-0062-03 
86-0069-00 
85-0024-02 
83-0040-03 
84-0012-01 
86-0043-01 
83-0030-01 
86-0010-02 
86-0011-02 
85-0071-03 
86-0010-00 
86-0010-00 
86-0071-00 
87-0013-02 
84-0023-00 
84-0028-00 
86-0004-03 
85-0044-00 
84-0028-00 
86-0004-04 
83-0007-02 
85-0069-02 
86-0038-00 
86-0002-01 
85-0019-02 
83-0044-01 
85-0053-00 
85-0008-01 
85-0070-00 
86-0095-03 
86-0004-00 
85-0047-00 
84-0025-00 
86-0037-00 
85-0047-02 
86-0024-01 
84-0023-04 
83-0007-03 
85-0022-00 
85-0019-00 
85-0019-01 
84-0025-01 
85-0047-01 
85-0079-02 
87-0039-00 
85-0064-00 
85-0064-01 
84-0013-01 
86-0004-01 
86-0014-00 


Status 


D.... 
VE.. 
D..., 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
S.... 
S.... 
VE.. 
D.... 
S.... 
S.... 
S.... 
D.... 
D... 
VE.. 
D.... 
D..., 
D..., 
D.... 
D..., 
D.... 
D.... 
D.... 
S..., 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
S.... 
D.... 
D.... 
D.... 
D.... 
0.... 
D.... 
D.... 
D.... 
S.... 
D.... 
D.... 
D.... 
D.... 
D.... 
D.... 
S.... 
S.... 
VE.. 
D.... 
D... 


From 


02-24-86 
12-10-85 
03-06-86 
03-06-86 
06-27-85 
02-24-86 
04-1 5-85 
04-09-86 
03-18-86 
03-18-86 
01-06-86 
10-02-86 
10-02-86 
10-02-86 
10-02-86 
11-12-86 
09-09-86 
09-04-86 
08-20-84 
02-05-87 
07-29-85 
09-08-86 
02-24-86 
04-30-85 
03-12-85 
01-12-87 
08-30-85 
12-10-85 
10-15-86 
03-06-86 
12-10-85 
12-10-85 
02-05-87 
02-05-87 
01-15-86 
08-26-85 
03-07-86 
09-04-85 
08-26-85 
03-07-86 
04-12-84 
03-05-86 
10-02-86 
10-06-86 
09-26-85 
10-11-84 
12-17-85 
09-11-86 
04-04-86 
06-24-86 
03-07-86 
05-01-86 
10-04-84 
08-29-86 
05-01-86 
09-25-86 
03-04-86 
04-12-84 
07-30-85 
09-26-85 
09-26-85 
10-04-84 
05-01-86 
12-19-86 
01-12-87 
07-29-85 
07-29-85 
02-14-85 
03-07-86 
07-17-86 


To 


Grounds 


07-30-89 . 
12-09-88. 
03-05-89 . 
03-05-89 . 
06-26-88. 
05-11-89. 
04-14-87. 
04-08-89 . 
07-15-89. 
04-25-89 . 
01-05-89. 
11-23-89. 
11-23-89. 
11-23-89. 
11-23-89. 

OPEN 

OPEN 

09-03-87 . 
08-19-87. 

OPEN 

OPEN 

OPEN 

04-02-89 . 
04-29-88. 
03-11-88. 
01-11-88. 
04-18-87. 
12-09-88. 
10-14-89. 
03-05-89 . 
12-09-88. 
12-09-88. 
02-04-90 . 

OPEN 

10-19-87. 
08-25-88 . 
03-06-89 . 
09-03-88 . 
08-25-88 . 
03-06-89 . 
04-11-87. 
03-04-89 . 
11-23-89. 
10-05-89. 
09-25-88. 
10-10-87. 
12-16-88. 
09-10-89. 
04-03-89 . 

OPEN 

03-06-89. 
04-30-89 . 
10-03-87. 
08-28-89 . 
04-30-89 . 
09-24-89 . 
03-03-89 . 
04-11-87. 

OPEN 

09-25-88 . 
09-25-88 . 
10-03-87. 
04-30-89 . 
12-18-89. 
07-11-87. 

OPEN 

OPEN 

12-31-87. 
03-06-89 . 
03-25-88 . 


§  32.200(a)(b). 
§32  200(a)(3). 
§  32.200(a)(b). 
§  32.200(a)(b). 
§  32.200(a). 
§  32.200(a)(b). 
§  32.200(a). 
§  32.200(a). 
§  32.200(a)(i). 
§  32.200(b). 
§  32.200(a). 
§  32.200(a)(1). 
§  32.200(a)(1). 
§  32.200(a)(1). 
§  32.200(a)(1). 
§  32.200(a)(1). 
§  32.300(b). 
§  32.200(i). 
§  32.200(a). 
§  32.200(a)(i). 
§  32.300(b). 
§  32.300(b) 
§  32.200(a)(b). 
§  32.200(a). 
§  32.200(a). 
§  32.200(a). 
§  32.200(1). 
§  32.200(a). 
§  32.200(f)(i). 
§  32.200(a)(b). 
§  32.200(a). 
§  32.200(a). 
§  32.200(a) 
§  32.200(a). 
§  32.200(a). 
§  32.200(a). 
§  32.200(a). 
§  32.200(a)(3). 
§  32.200(a). 
§  32.200(a). 
§  32.200(c)(1). 
§  32.200(a). 
§  32.200. 
§  32.200(a). 
§  32.200(a)(3). 
§  32.200(a). 
§  32.200(a)(3). 
§  32.200(a)(b). 
§  32.200(a). 
§  32.300(b). 
§  32.200(a) 
§  32.200(a). 
§  32.200(c)(i). 
§  32.200(a)(3). 
§  32.200(a). 
§  32.200(i). 
§  32  200(a)(f). 
§  32.200(c)(i). 
§  32.300(b). 
§  32.200(a)(3). 
§  32.200(a)(3). 
§  32.200(c)(1). 
§  32.200(a). 
§  32.200(a)(i). 
§  32.200(a). 
§  32.300(b). 
§  32.300(b). 
§  32.200(a). 
§  32.200(a). 
§  32  200(a). 
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EPA  Master  List  of  Debarred,  Suspended  and  Voluntarily  Excluded  Persons— Continued 


Name  and  jurisdiction 


File  No. 


Status  ' 


From 


To 


Grounds 


MA 


Liz2a  Industries.  Inc.  (Roslyn,  NY) 

Lofgren,  Sven  (Lincoln,  NE) 

Marshall,  Weymouth  (Gloucester,  MA) 

Masselli,  William  P.  (Bronx,  NY) 

McDowell  Contractors,  Inc.  (Nashville,  TN) 

McGonagle.  Joseph  D.  (Everett,  MA) 

Midhampton  Asphalt  (Roslyn,  NY) 

Modern  Electric  Co.  (Statesville,  NC) 

Moore,  Gray  E.  (Jr.)  (Greenwood,  SC) 

Moorehead,  Dennis,  L.  (Graniteville,  SC) 

Moorse,  Lawrence  (Marshall,  MN) 

Mystic  Bituminous  Products  Company,  Inc.  (Everett, 

Neal,  George  D.  (Hamden,  CT) 

Newt  Solomon,  Inc.  (Nashville,  TN) 

Ownes,  Jerry  B.  (Southfield,  Ml) 

Pinney,  J.A.  Bruce  (Bala  Cynwyd,  PA) 

Pipeline  Renovation  Sen/ice,  Inc.  (Tacoma,  WA) 

Regenscheid,  Charles  E,  (St.  Peter,  MN) 

Resource  Conservation  &  Recovery  of  America,  Inc.  (O^ando, 

FL). 
Rio  Grande  Construction  Company  (Bunkie.  LA). 

Rogers,  Joseph  J.  (Pittsburgh,  PA) 

Rol-Away  Systems,  Inc.  (Hollywood,  FL) 

Rothrock  Construction,  Inc.  (Mun-ells  Inlet,  NC)... 

Rothrock,  Steve  D.  (Murrells  Inlet,  NC) 

Rupp  Construction  Company,  Inc.  (Slayton,  MN) 

Rupp,  Douglas  (Slayton,  MN) 

SararKJos,  Constantino  (Gus)  (Tacoma,  WA) 

Sarandos,  Dolores  K.  (Tacoma,  WA) 

Sarandos,  George  (Tacoma,  WA) 

Saunders,  George  F.  (High  Point,  NC) 

Sauseda.  Roy  (Bunkie,  LA) 

Schorr,  Paul  C.  (Ill)  (Uncoln,  NE) 

Seale,  Leonard  M.  (Bedford,  MA) 

Seymour  Sealing  Service,  Inc.  (Hamden,  CT) 

Smith,  Norman  F.  (Wilbraham,  FL) 

Smith,  Paul  F.  (Lakefield.  MN) 

Solomon,  Newt  (Nashville,  TN) 

Stone,  Francis,  (Swanzey,  HM) 

Stuckey,  Floyd  D.  (Winfield,  KS) 

Tallini,  Robert  (Atlanta,  GA) 

Tow  Brothers  Const.,  Company  (Fairmont,  MN).. 

Tow,  James  (Fairmont,  MN) 

Toy,  Daniel  Lee  (Utica,  Ml) 

Tubre  Enterpnces  (Bunkie,  LA) 

Turbe  Enterprises,  Inc.  (Bunkie,  LA) 

Tubre,  Charles  (Baton  Rouge,  LA) 

Tubre,  Thomas,  (Bunkie,  LA) 

Tucker  Brothers  Contracting  Co.  (Pell  City,  AL)... 

Tucker,  Harold  Ray  (Pell  City,  AL) 

Tucker,  Kenneth  W.  (Pell  City,  AL) 

Twedell,  David  Bruce  (Gainesville,  FL) 

Universal  Engineering  &  Supply,  Inc.  (Sulphur,  LA) 4" 

Universal  Engineerir>g  (Sulphur,  LA) 

Universal  Wheels,  Inc.  (Sulphur,  LA) 

Valentini,  Joseph  (Ypsilanti,  Ml) 

W.V.  Pangborne  &  Co.,  Inc.  (Bala  Cynwyd.  PA) 

Watson  Electrical  Constructkjn  Co.  (Wilson,  NC) .. 
Watson-Flagg  Electric,  Co.,  Inc.  (Indtanapolts,  IN). 

Williams,  G.  Marvin  (Asheville,  NC) 

Wolvenne  Disposal,  Inc.  (Ypsilanti,  Ml) 

Young,  Frank  Paul  (Sr.)  (Glen  Burnie,  MD) 


85-0008-00 
87-0014-01 
83-0007-01 
85-0022-02 
84-0014-00 
86-0041-01 
85-0008-03 
85-0004-00 
86-0108-00 
84-0006-01 
85-0053-01 
86-0041-00 
86-0040-01 
85-0058-00 
85-0065-00 
84-0023-06 
86-0078-00 
85-0019-03 
86-0038-04 

85-0063-00 
86-0004-02 
85-0079-00 
83-0064-00 
83-0064-01 
85-0048-00 
85-0048-01 
86-0078-02 
86-0078-01 
86-0078-03 
85-0017-02 
85-0063-02 
87-0014-00 
86-0095-02 
86-0040-00 
86-0071-01 
85-0047-03 
85-0058-01 
83-0007-04 
84-0028-01 
86-0046-00 
85-0054-00 
85-0054-01 
86-0010-03 
85-0062-01 
85-0062-00 
85-0062-02 
85-0063-01 
83-0061-00 
83-0061-02 
83-0061-01 
83-0020-01 
85-0071-00 
85-0071-05 
85-0071-06 
85-0024-01 
84-0023-05 
86-0109-00 
84-0023-03 
86-0047-02 
85-0024-00 
86-0011-01 


D.... 
S.... 
D... 
S.... 
VE.. 
VE.. 
D... 
D... 
D.... 
D.... 
D..., 
VE.. 
VE.. 
D... 
D... 
D... 
D... 
VE. 
D... 


S... 
D.... 
D.... 
D.... 
D... 
D.... 
D.... 
D.... 
D... 
D... 
VE.. 
D... 
S.... 
S.... 
VE., 
D.... 
0... 
D... 
D... 
D..., 
D... 
D... 
D... 
D... 
S... 
S... 
S... 
S... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 
D... 


09-11-86 
11-12-86 
04-12-84 
07-30-85 
12-23-85 
11-17-86 
09-11-86 
01-06-86 
08-19-86 
01-11-85 
12-17-85 
11-17-86 
01-09-87 
10-10-85 
02-24-86 
01-15-86 
07-02-86 
12-19-85 
10-02-86 

07-29-85 
03-07-86 
12-19-86 
05-17-84 
05-18-84 
07-17-86 
07-17-86 
07-02-86 
07-02-86 
07-02-86 
12-10-85 
07-29-85 
11-12-86 
06-24-86 
01-09-87 
02-05-87 
05-01-86 
10-07-85 
04-12-84 
08-26-85 
02-26-87 
01-22-86 
01-22-86 
12-10-85 
07-29-85 
07-29-85 
07-29-85 
07-29-85 
11-26-84 
11-26-84 
11-26-84 
08-30-85 
03-06-86 
03-06-86 
03-06-86 
02-24-86 
01-15-86 
12-19-86 
04-28-86 
03-18-86 
02-24-86 
08-20-86 


09-10-89. 

OPEN 

04-11-87. 

OPEN 

12-22-88. 
11-16-87. 
09-10-89. 
01-05-89. 
08-18-89. 
01-10-88. 
12-16-88. 
11-16-87. 
01-08-88 . 
10-09-88. 
03-26-89 . 
03-03-89 . 
08-07-89 . 
12-18-87. 
1-23-89. 


32.200(a)(b). 

32.200(i). 

32.200(c)(i). 

32.300(b). 

32.200(a). 

32.200(a). 

32.200(a)(b). 

32200(a). 

32.200. 

32.200(a). 

32.200(a)(3). 

32.200(a). 

32.200(a). 

32.200(e)(i). 

32.200(b). 

32.200(a)(f). 

32.200(c)(i). 

32.200(a)(3). 

32.200(a)(i). 


PEN 

03-06-89. 
12-18-89. 
05-16-87. 
05-17-87. 
07-16-89. 
07-16-89. 
08-07-89 . 
08-07-89 . 
08-07-89 . 
12-09-88. 
10-13-89. 

OPEN 

OPEN 

01-08-88. 
02-04-90 . 
04-30-89 . 
10-06-88. 
04-11-87. 
08-26-88 . 
08-25-87 , 
01-21-89. 
01-21-89. 
12-09-88. 

OPEN 

OPEN 

OPEN 

OPEN 

11-25-87. 

11-25-87. 

11-25-87. 

08-29-87. 

03-05-89 . 

03-05-89 . 

03-05-89 . 

04-02-89 

10-19-87. 

12-18-89. 

10-19-87. 

07-15-89. 

04-02-89 . 

08-19-89. 


§  32.300(b). 

§  32.200(a). 

§  32.200(a)(i). 

§  32.200(a). 

§  32.200(a). 

§32.200(3). 

§  32.200(a). 

§32.200(c)(i). 

§32  200(c)(i). 

§32.200(c)(i). 

§  32.200(a)(3). 

§32.200(a)(i). 

§32.200(1). 

§  32.300(b). 

§  32.200(a). 

§  32.200(a). 

§32.200(3). 

§32.200(e)(i). 

§32.200(a)(c)(i).' 

§  32.200(a). 

§32.200(1). 

§32.200(3). 

§32.200(3). 

§32.200(3). 

§  32.300(b). 

§  32.300(b). 

§  32.300(b). 

§33.200(3). 

§32.200(3). 

§32.200(3). 

§32.200(3). 

§32.200(3). 

§32.200(3)(b). 

§32.200(3)(b). 

§32.200(3)(b). 

§32.200(3)(b). 

§32.200(a)(f). 

§32.200(i). 

§32.200(3). 

§32.200(1). 

§32.200(a)(b). 

§32.20O(f)(i). 


'  D=  Debased,  S= Suspended;  VE  =  Voluntarily  Excluded. 
IFR  Doc.  87-7625  Filed  4-6-87;  8:45  am] 
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lfRL-3181-91 

Grant  Applications  for  Hazardous 
Waste  Treatment 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Availability. 

SUMMARY:  A  Request  for  Applications 
(RFA).  RFA  «NPlR-001-87  is  available. 
The  purpose  of  the  request  is  to  solicit 
grant  proposals  which  will  result  in  the 
development  of  innovative,  cost- 
effective  methods  for  the  treatment  of 
hazardous  wastes  in  situ.  The  Agency 
expects  to  fund  5  to  10  proposals  for  two 
years  at  a  total  cost  of  $1  million  per 
year. 

[Section  209,  Superfund  Amendments 
and  Reauthorization  Act  1986] 
DATES:  Applications  must  be  received 
no  later  than  June  1, 1987  to  be 
considered  for  funding. 
address:  Copies  of  the  RFA  may  be 
obtained  from:  U.S.  Environmental 
Protection  Agency,  ORD  Publications,  26 
West  St.  Clair  Street,  Cincinnati,  Ohio 
45268,  (513)  569-7562. 
FOR  FURTHER  INFORMATION:  Questions 
relating  to  the  RFA  may  be  directed  to 
Mr.  Donald  Carey  at:  U.S. 
Environmental  Protection  Agency, 
Research  Grants  Staff  (RD-675),  401  M 
Street,  Southwest,  Washington,  DC 
20460.  (202)  382-7445. 

Dated:  April  1. 1987. 
Donald  F.  Carey, 

Science  Review  Administrator  for 

Environmental  Engineering. 

jFR  Doc.  87-7623  Filed  4-6-«7;  8:45  am) 

BILUNG  CODE  6S«0-»>-M 

IFRL-3181-8] 

Grant  Applications  for  Tropospheric 
Trace  Species 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  Availability. 

SUMMARY:  A  Request  for  Applications 
(RFA),  RFA-PC-03-87  is  available.  The 
request  is  for  grant  applications  to 
conduct  research  on  the  sources,  sinks 
and  chemistry  of  tropospheric  trace 
species,  with  half-lives  of  days  to 
months,  which  can  directly  or  indirectly 
affect  the  global  radiation  balance 
which  in  turn  effects  global  climate.  The 
Agency  expects  to  spend  $800,000  per 
year  for  three  years  to  support  six  to  ten 
projects. 

(Section  103  of  the  Clean  Air  Act  as 
amended). 


DATES:  Applications  must  be  received 
no  later  than  June  25, 1987. 

ADDRESS:  Copies  of  the  RFA  may  be 
obtained  from:  U.S.  Environmental 
Protection  Agency,  ORD  Publications,  26 
West  St.  Clair  Street,  Cincinnati.  Ohio 
45268.  (513)  513-7562. 
FOR  FURTHER  INFORMATION: 

Questions  relating  to  the  RFA  may  be 
directed  to  Dr.  Louis  Swaby  at:  U.S. 
Environmental  Protection  Agency. 
Research  Grants  Staff  (RD-675).  401  M 
Street,  Southwest,  Washington,  DC 
20460.  (202)  382-7445. 

Dated:  April  1. 1987. 
Louis  B.  Swaby, 

Science  Review  Administrator  for 
Environmental  Chemistry  fr Physics. 
[FR  Doc.  87-7624  Filed  4-6-«7:  8:45  am] 
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[OPP-6801  3A:  FRL-3182-5] 

Denial  of  Hearing  Concerning 
Application  To  Modify  the  Final 
Suspension  Order  for  Pesticide 
Products  Containing  Dinoseb 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Denial  of  hearing  under  Subpart 

Dof40CFRPartl64. 

SUMMARY:  On  January  20  and  January 
29, 1987,  the  Agency  received 
evidentiary  submissions  from  the 
American  Frozen  Food  Institute  (AFFI) 
in  support  of  its  request  that  the  final 
order  suspending  all  use  of  pesticide 
products  containing  dinoseb  be  modified 
to  permit  use  of  dinoseb  on  green  peas, 
snap  beans,  and  lima  beans.  Similar 
petitions  were  subsequently  received 
from  the  Northwest  Food  Processors 
Association  (NWFPA).  the  Oregonians 
for  Food  and  Shelter  (OFS).  and  the 
National  Food  Processors  Association 
(NFPA).  These  petitions  together  with 
supporting  applications  submitted  by 
the  states  of  Oregon.  Washington  and 
Idaho  under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  are  being  treated  as 
petitions  under  Subpart  D  of  40  CFR  Part 
164  to  reconsider  the  final  suspension 
order  concerning  dinoseb  products.  This 
Notice  announces  that  EPA  has  decided 
to  deny  the  petitions  and  has  declined  to 
hold  a  hearing  because  the  petitions  did 
not  meet  the  standard  for  triggering  a 
proceeding  under  Subpart  D  of  40  CFR 
Part  164. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Michael  McDavit.  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs.  Environmental  Protection 


Agency.  401  M  St.  SW..  Washington. 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  1014A.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA,  (703)  (557-1787), 

SUPPLEMENTARY  INFORMATION: 

I.  Procedural  History 

On  October  7, 1986. 1  issued  a  decision 
and  emergency  suspension  order 
immediately  prohibiting  all  further  sale, 
distribution,  and  use  of  pesticide 
products  containing  dinoseb  (2-sec- 
butyl-4.6-dinitrophenol)  in  the  United 
States.  (51  FR  36634;  October  14. 1986). 
My  decision  to  issue  that  order  was 
based  on  my  determination  that 
applicators  and  other  populations  with 
substantial  dinoseb  exposure  would 
otherwise  be  at  significant  risk  for 
teratogenic  and  other  adverse  health 
effects.  The  information  and  analysis 
upon  which  that  determination  was 
based  is  set  forth  in  detail  in  the  text  of 
my  decision.  As  required  by  FIFRA 
section  6(c)(1).  I  issued  on  the  same  day 
a  notice  announcing  the  Agency's  intent 
to  cancel  and  deny  all  registrations  for 
pesticide  products  containing  dinoseb. 

Four  registrants  subsequently 
submitted  timely  requests  for  an 
expedited  suspension  hearing  on  the 
question  of  whether  or  not  sale, 
distribution,  or  use  of  dinoseb  would 
pose  on  imminent  hazard  during  the 
time  required  to  conduct  a  cancellation 
hearing.  These  four  registrants  and  two 
others  also  submitted  timely  requests  for 
a  cancellation  hearing.  All  dinoseb 
products  for  which  the  registrants 
requested  neither  a  suspension  nor  a 
cancellation  hearing  were  subsequently 
cancelled  by  operation  of  law. 

The  expedited  suspension  hearing 
concerning  dinoseb  products 
commenced  on  October  20. 1986.  On 
October  29. 1986.  the  FIFRA  Science 
Advisory  Panel  met  pursuant  to  FIFRA 
section  25(d)  to  consider  the  Agency's 
analysis  of  the  impact  of  dinoseb  use  on 
health  and  the  environment.  On  October 
30. 1986.  the  four  registrants  who  had 
requested  an  expedited  hearing  on  the 
question  of  imminent  hazard  withdrew 
their  hearing  requests,  resulting  in  the 
immediate  entry  pursuant  to  the  terms  of 
my  October  7  decision  of  a  final  order 
suspending  the  regiatrations  of  their 
dinoseb  products  during  the  pendency  of 
the  cancellation  hearing.  On  November 
26, 1986,  the  Administrative  Law  Judge 
closed  the  docket  in  the  expedited 
suspension  hearing,  thereby  affirming 
that  no  valid  requests  for  a  hearing 
concerning  the  suspension  of  dinoseb 
products  were  still  pending. 
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On  January  20, 1987,  the  Agency 
received  a  petition  from  the  AFFI 
requesting  that  the  Agency  rescind  the 
suspension  of  dinoseb  as  apphed  to  use 
on  green  peas,  snap  beans,  and  lima 
beans  during  the  1967  growing  season. 
The  AFFI  petition  covers  the  states  of 
Washington,  Oregon  and  New  York  and, 
by  imphcation,  other  states  as  well. 
Additional  material  was  received  from 
AFFI  on  January  29.  The  NWFPA 
submitted  a  petition  on  February  11  to 
modify  the  suspension  order  with 
respect  to,  inter  alia,  green  peas  and 
snap  beans  grown  in  the  states  of  Idaho, 
Oregon  and  Washington.  On  February 
25,  OFS  petitioned  EPA  to  modify  the 
suspension  order  with  respect  to,  inter 
alia,  green  peas  and  snap  beans  in 
Oregon  and,  by  implication,  other  states 
in  the  Pacific  Northwest.  The  NFPA 
submitted  a  petition  on  February  27  to 
modify  the  suspension  order  with 
respect  to  green  peas,  snap  beans  and 
lima  beans  in  the  states  of  Virginia, 
Maryland,  Delaware,  and  New  Jersey. 
On  March  5  NFPA  supplemented  its 
petition  to  request  use  of  dinoseb  on 
green  peas  and  snap  beans  in 
Pennsylvania.  The  states  of  Washington 
and  Idaho  submitted  applications  on 
February  5  and  6,  respectively,  for 
emergency  exemptions  under  FIFRA 
section  18  to  permit  use  of  dinoseb 
products  on  peas.  On  February  13, 1987, 
the  state  of  Oregon  submitted  an 
application  for  an  emergency  exemption 
to  permit  use  of  dinoseb  products  on 
snap  beans  and  peas. 

The  AFH,  NWFPA,  OFS  and  NFPA 
petitions  and  the  supporting  emergency 
exemption  applications  are  being 
treated  as  petitions  under  Subpart  D  of 
40  CFR  Part  164.  Because  any  direct 
communication  with  me  concerning  the 
registrability  of  dinoseb,  except  on  the 
record  of  the  pending  cancellation 
hearing,  would  be  an  ex  parte 
communication  prohibited  by  5  U.S.C. 
557(D).  all  communications  from  the 
petitioners  were  directed  to  appropriate 
officials  in  the  Office  of  Pesticides  and 
Toxic  Substances. 

On  January  20, 1987,  the  Agency  also 
received  evidentiary  submissions  from 
the  American  Dry  Pea  and  Lentil 
Association  requesting  that  the 
suspension  order  be  lifted  to  permit  use 
of  dinoseb  on  dry  peas,  lentils,  and 
chick  peas  in  the  states  of  Washington 
and  Idaho.  On  February  18, 1987,  EPA 
issued  a  Notice  in  the  Federal  Register 
(52  FR  4963)  announcing  its  decision  to 
hold  a  hearing  concerning  the 
application  to  modify  the  suspension 
order  for  dinoseb  on  products  for  use  on 
dry  peas,  lentils  and  chick  peas  in 
Washington  and  Idaho.  The  Notice 


stated  that,  although  the  emergency 
exemption  application  submitted  by  the 
state  of  Washington  also  requested  that 
dinoseb  be  approved  for  use  on  green 
peas  as  well  as  dry  peas,  the  application 
did  not  include  substantial  new 
evidence  concerning  the  green  pea  use 
beyoad  that  available  to  the  Agency  at 
the  time  of  the  final  suspension  decision. 
(Not8l,52FR4965). 

Baaed  on  the  information  submitted 
by  petitioners  with  respect  to  green 
peas,  snap  beans  and  lima  beans.  Dr. 
John  A.  Moore,  EPA's  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances,  recommended  that  I  deny 
these  requests  for  a  Subpart  D 
proceeding.  In  order  to  comply  with  the 
separation  of  functions  requirements  set 
forth  in  5  U.S.C.  554(d),  his 
recommendation  and  the  information 
and  record  underlying  that 
recommendation  were  filed  in  the 
cancellation  hearing  record  and  served 
on  each  party  to  that  proceeding  at  the 
same  time  they  were  transmitted  to  me 
for  decision. 

After  considering  the  petitions  and  the 
Assistant  Administrator's 
recommendation,  I  have  decided  to 
issue  this  notice  denying  the  petitions  to 
reconsider  the  fmal  suspension  of 
dinoseb  as  it  applies  to  use  on  green 
peas,  snap  beans,  and  lima  beans.  The 
basis  for  my  decision  with  respect  to 
green  peas  and  snap  beans  in  the  states 
of  Idaho,  Oregon  and  Washington  is 
discussed  in  Part  III  of  this  notice.  The 
petitions  are  being  denied  with  respect 
to  lima  beans  and  for  snap  beans  and 
green  peas  in  states  other  than  Idaho. 
Oregon  and  Washington  because  the 
Agency  has  not  received  supporting 
applications  under  section  18  of  FIFRA. 
This  denial  is  not  meant  to  imply  that, 
but  for  the  lack  of  section  18  application, 
the  subject  petitions  would  necessarily 
have  been  granted.  Other  crops  included 
in  the  petitions  submitted  to  the  Agency 
are  still  under  review  and  are  not 
covered  by  this  notice. 

U.  Subpart  D  Proceedings 

When  the  Agency  receives  an 
application  under  section  3  or  section  18 
of  FIFRA  to  permit  use  of  pesticide  in  a 
manner  inconsistent  with  a  prior  final 
suspension  or  cancellation  decision,  that 
application  constitutes  a  petition  to  the 
Administrator  to  reconsider  the  final 
suspension  or  cancellation  order. 
Because  of  the  opportunity  for  notice 
and  8  formal  adjudicatory  hearing  which 
preceeds  entry  of  a  final  suspension  or 
cancellation  order  concerning  a 
pesticide  product,  EPA  has  determined 
that  such  an  order  should  not  be 
modified  or  rescinded  without  a^ording 
interested  parties  a  similar  notice  end 


opportunity  for  hearing  concerning  such 
modification  or  rescission.  The 
procedures  governing  all  applications  to 
modify  or  reverse  a  previous  final 
suspension  or  cancellation  order  are  set 
forth  in  Subpart  D  of  40  CFR  Part  164.  40 
CFR  164.130  through  164.133. 

When  all  opportunities  for  hearing 
and  review  with  respect  to  an  Agency 
decision  to  suspend  or  cancel  a 
pesticide  product  have  either  been 
exercised  or  waived,  and  a  final 
suspension  or  cancellation  order  has 
been  entered,  the  Agency  is  entitled  to 
rely  on  the  finality  of  the  order  and  the 
validity  of  the  evidentiary  rationale 
supporting  it.  Applicants  seeking 
reconsideration  of  a  final  order  should 
not  be  afforded  a  new  adjudicatory 
hearing  concerning  the  same  matters      ' 
which  were  considered  or  could  have 
been  considered  during  a  prior  hearing. 
Thus,  40  CFR  164.131(a)  provides  that 
the  Administrator  will  grant  a  hearing  to 
reconsider  a  prior  final  suspension  or 
cancellation  order  when  he  finds  that: 

(1)  The  applicant  has  presented 
substantial  new  evidence  which  may 
materially  affect  the  prior  cancellation 
or  suspension  order  and  which  was  not 
available  to  the  Administrator  at  the 
time  he  made  his  final  cancellation  of 
suspension  determination,  and  (2)  such 
evidence  could  not,  through  the  exercise 
of  due  diligence,  have  been  discovered 
by  the  parties  to  the  cancellation  or 
suspension  proceeding  prior  to  the 
issuance  of  the  final  order. 

In  deciding  whether  to  initiate  a 
hearing,  the  Administrator  does  not 
need  to  determine  that  the  evidence 
submitted  by  the  petitioner  would  in  fact 
justify  modification  of  the  prior  order. 
Rather,  a  decision  to  initiate  a  hearing 
means  only  that  the  Administrator  has 
determined  that  the  evidence  submitted, 
if  substantiated  on  the  record  in  the 
hearing,  may  "materially  affect"  the 
evidentiary  rational  upon  which  the 
prior  order  was  based.  On  the  other 
hand,  if  the  evidence  submitted,  even  if 
substantiated  on  the  record,  would  be 
unlikely  to  provide  a  basis  for  i 

modification  of  the  prior  order,  then  a 
hearing  would  serve  no  purpose.  In  that 
event,  the  Administrator  issues  a  notice 
in  the  Federal  Register  briefly  describing 
the  basis  for  his  determination  to  deny 
the  application. 


I 


III.  Analysis  of  the  Petitions 

A.  Risk  Issues 

The  petitioners  have  not  submitted 
any  new  information  that  would  affect 
the  validity  of  the  Agency's  analysis  of 
the  toxicity  of  dinoseb  or  the 
methodology  used  by  the  Agency  to 
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estimate  exposure  to  dinoseb.  The 
petitioners  submitted  information 
concerning  additional  use  restrictions 
that  their  members  would  be  willing  to 
accept  that  in  large  measure  are  the 
same  or  similar  to  risk  reduction 
measures  considered  by  the  Agency 
when  it  initiated  the  emergency 
suspension  action. 

Even  if  all  of  the  use  restrictions 
suggested  by  the  petitioners  were 
imposed,  as  well  as  some  other  possible 
use  restrictions  not  suggested  by 
petitioners  (e.g.,  prohibition  of  aerial 
spraying),  the  risks  to  unborn  children 
from  dinoseb  would  still  be  of  grave 
concern.  Nor  do  the  suggested  use 
practices  eliminate  the  possibility  that 
pregnant  females  may  be  exposed  to 
dinoseb  as  bystanders  from  spray  drift 
or  from  residues  on  clothing  or  other 
items  contaminated  with  dinoseb. 
Further,  dinoseb  use  poses  risks  of  male 
reproductive  effects  and  acute  toxicity. 
(51  FR  36634.  36659:  October  14, 1986). 

B.  Benefits  Issues 

The  petitions  include  information  on 
the  benefits  of  dinoseb  use  on  green 
peas  and  snap  beans.  This  information 
consists  mainly  of  unverified, 
conclusory  statements  and  testimonials. 
In  addition,  petitioners  submitted  some 
limited  data  developed  by  universities 
and  other  agricultural  researchers  in  the 
states  of  Oregon.  New  York.  Delaware. 
Maryland,  New  Jersey.  Virginia  and 
Pennsylvania. 

The  benefits  claimed  by  petitioners 
are  much  greater  than  indicated  by  the 
information  available  to  the  Agency  at 
the  time  of  the  emergency  suspension 
action.  However,  the  Agency's  analysis 
of  the  information  available  at  the  time 
of  suspension  implied  that  there  could 
initially  be  even  greater  economic 
impacts  due  to  the  unavailability  of 
dinoseb  for  green  peas,  since  available 
alternatives  appeared  to  provide  pool 
control  of  certain  weeds.  Further,  while 
there  was  expected  to  be  a  minor  impact 
due  to  the  unavailability  of  dinoseb  for 
snap  beans,  the  Agency's  recognition  of 
uncertainty  concerning  the  relative 
efficacy  of  alternatives  carried  with  it 
the  implication  that  the  impacts  could  be 
more  substantial.  The  Agency's 
assessment  with  respect  to  the  uncertain 
efficacy  of  alternatives  for  the  snap 
bean  use  appears  to  be  corroborated  by 
the  AFFI  submission,  which  shows  a 
wide  variation  in  the  efficacy  of 
alternatives. 

For  the  reasons  stated  abox'e,  the 
difference  in  estimated  benefits  between 
the  Agency's  notice  of  October  14. 1986. 
and  the  petitioners'  submissions  on 
green  peas  and  snap  beans  is  not  of 
sufficient  magnitude  or  probative  value 


as  to  amount  to  substantial  new 
evidence  which  may  materially  affect 
the  dinoseb  suspension  order.  As  noted 
earlier,  no  emergency  exemptions  were 
requested  with  respect  to  lima  beans. 
The  states  requesting  emergency 
exemptions  for  green  peas  and  snap 
beans  were  in  the  Pacific  Northwest. 
However,  the  only  evidentiary  data 
submitted  for  this  region  was  a  summary 
of  row  crop  weed  control  strategies 
prepared  by  the  Oregon  State  University 
Extension  Service.  While  the  Agency 
has  reviewed  the  studies  and  data 
submitted  with  respect  to  the  use  of 
dinoseb  in  New  York.  Delaware, 
Maryland,  New  Jersey.  Virginia  and 
Pennsylvania,  the  Agency  questions  the 
relevance  of  these  data  to  the  use  of 
dinoseb  on  green  peas  and  snap  beans 
in  the  Northwest  based  on  anticipated 
differences  in  climatic  conditions  and 
soil  types. 

C.  Subpart  D  Determination 

Under  40  CFR  164.131(c)  the 
Administrator  is  to  provide  a  hearing  to 
reconsider  a  final  suspension  decision 
only  if  he  determines  that  an  application 
under  section  3  or  section  18  of  FIFRA 
"has  presented  substantial  new 
evidence  which  may  materially  affect" 
the  prior  suspension  order.  I  conclude 
that  the  AFFI,  NWFPA,  OFS  and  NFPA 
petitions  and  applications  for  emergency 
exemption  presented  by  Washington. 
Idaho  and  Oregon  on  both  risk  and 
benefits  issues  do  not  constitute  the 
presentation  of  "substantial  new 
evidence"  required  under  EPA 
regulations.  Therefore,  I  have  decided  to 
deny  the  applications  and  not  to  hold  a 
hearing  under  Subpart  D  to  reconsider 
the  final  suspension  order  for  pesticide 
products  containing  dinoseb  as  it 
applies  to  use  on  green  peas,  snap 
beans,  and  lima  beans. 

Dated:  April  1. 1967. 
Lee  M.  Thomas, 

Administrator. 

[FR  Doc.  87-7735  Filed  4-&-87:  8:45  am) 

BILUNO  CODE  6S60-50-M 


FEDERAL  RESERVE  SYSTEM 

Commonwealth  Bancshares  Corp.  et 
al.;  Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  27. 
1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Commonwealth  Bancshares 
Corporation,  Williamsport, 
Pennsylvania;  to  merge  with  County 
Bancorp,  Inc.,  Montrose.  Pennsylvania, 
and  thereby  indirectly  acquire  County 
National  Bank  of  Montrose.  Montrose, 
Pennsylvania.  Comments  on  this 
application  must  be  received  by  April 
22, 1987. 

2.  Commonwealth  Bancshares 
Corporation.  Willimsport.  Pennsylvania: 
to  acquire  100  percent  of  the  voting 
shares  of  First  Bank  of  Troy.  Troy. 
Pennsylvania.  Comments  on  this 
application  must  be  received  by  April 
22. 1987. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  EMF  Corporation.  Blue  Grass,  Iowa: 
to  become  a  bank  holding  company  by 
acquiring  51  percent  of  the  voting  shares 
of  Blue  Grass  Savings  Bank,  Blue  Grass, 
Iowa. 

2.  NBD  Bancorp.  Inc..  Detroit, 
Michigan:  to  acquire  100  percent  of  the 
voting  shares  of  NBD  Battle  Creek 
National  Association.  Battle  Creek, 
Michigan,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Wyatt  Bancshares.  Inc..  Calico 
Rock,  Arkansas:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Izard  County.  Calico 
Rock.  Arkansas. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
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President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1 .  Cando  Holding  Company.  Inc„ 
Cando  North  Dakota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
Bank  Cando,  N.A.,  Cando.  North 
Dakota. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  The  First  National  Bankcshores, 
Inc.,  Tucumcari,  New  Mexico;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  The 
First  National  Bank  of  Santa  Rosa, 
Santa  Rosa,  New  Mexico,  and  The  First 
National  Bank  in  Tucumcari,  Tucunicari, 
New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  1, 1987. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-7591  Filed  4-6-87;  8:45  am  J 

BILUNG  CODE  6210-01-M 


Omnibancofp;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
RegulaUon  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23{aK2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubhc.  such 
us  greater  convenience,  increased 
competition,  or  gains  In  efficiency,  that 


outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsouiul 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentaticHi  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  27, 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
Ci^  (Thomas  M.  Hoenig,  Vice  President) 
923  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Omnibancorp,  Denver,  Colorado;  to 
acquire  35.4  percent  of  the  voting  shares 
of  C.CB.,  Inc.,  New  Central  Colorado 
Company,  and  Central  Bancorporation, 
Inc..  all  in  Denver,  Coiwado.  and 
thereby  indirectly  acquire  First  National 
Bank  in  Aspen.  Aspen,  Colorado; 
Central  Bank  of  East  Aurora,  N.A., 
Aurora.  Colorado:  Central  Bank  of 
Aurora.  Aurora,  Colorado;  Central  Bank 
of  Broomfield,  Broomfield,  Colorado; 
Central  Bank  of  Academy  Boulevard. 
Colorado  Springs,  Colorado;  Central 
Bank  of  Colorado  Springs,  Colorado 
Springs,  Colorado;  Central  Bank  of 
Garden  of  the  Gods.  N.A.,  Colorado 
Springs,  Colorado.  Central  Bank  of 
Chapel  Hills,  N.A.,  Colorado  Springs, 
Colorado,  First  National  Bank  in  Craig, 
Craig.  Colorado;  Central  Bank  of 
Denver,  Denver,  Colorado;  Central  Bank 
of  North  Denver.  Denver.  Colorado, 
Central  Bank  of  Inverness,  NA., 
Englewood,  Colorado;  First  National 
Bank  of  Glenwood  Springs,  Glenwood 
Springs,  Colorado;  First  National  Bank 
in  Grand  Junction;  Grand  Junction, 
Colorado;  Central  Bank  of  Greeley. 
West  Greeley,  Colorado;  Central  Bank 
of  Chatfield.  Littleton.  Colorado;  Central 
Bank  of  Centennial,  N.A.,  Littleton, 
Colorado;  Central  Bank  of  Pueblo,  N.A., 
Pueblo,  Colorado;  Rocky  Ford  National 
Bank.  Rock  Ford,  Colorado;  and  Central 
Bank  of  Westminster,  N.A., 
Westminster,  Colorado. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Central  Bancorp  Life  Insurance 
Company,  Denver,  Colorado,  and 
thereby  engage  in  underwriting  life, 
accident,  and  health  insurance  direcUy 
related  to  extensions  of  credit  by  the 
subsidiaries  of  C.C.B.,  Inc.,  pursuant  to 
§  225.25(b)(8)  of  the  Board's  Regulation 
Y,  These  activities  will  be  conducted  in 


Adams.  Arapahoe.  Boulder,  Denver. 
Douglas.  EI  Paso.  Garfield,  Jefferson, 
Mesa.  Moffat.  Otero,  Pitken  and  Weld 
Counties  in  Colorado. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  April  1. 1987. 
James  McAfee. 

Associal^  Secretary  of  the  Board. 

(FR  Doc.  87-7592  Filed  4-8-87:  8:45  amj 

BUXIMG  CODE  UIO-OI-M 


DEPAFTTMENT  OF  hCALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration      ' 

Dr.  MacDonald's  Vitamized  Feed  Co^ 
Inc.;  Withdrawal  of  Approval  of  NAOA 

agency:  Food  and  Drug  Administration. 
Acnoic  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawirig 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Dr. 
MacDonald's  Vitamized  Feed  Co.,  Inc. 
The  NADA  provides  for  use  of  a  Type  A 
article  containing  0.5  gram  per  pound 
tylosin  for  making  Type  C  swine  feeds. 
The  firm  requested  the  withdrawal  of 
approval. 

EFFECTIVE  DATE:  April  17,  1987. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-214).  Food 
and  Drug  Administration,  5600  Fishers 
Une.  Rockville.  MD  20857. 301-443- 
3184. 

SUPPLBNENTARY  INFORMATIOM:  Dr. 

MacDonald's  Vitamized  Feed  Co.,  Inc.. 
Highway  20  West.  Box  1077.  Fort  Dodge. 
L\  50501,  is  the  sponsor  of  NADA  96- 
782.  The  NADA  provides  for  use  of  a 
Type  A  article  containing  0.5  gram  per 
pound  of  tylosin  (as  tylosin  phosphate) 
for  making  Type  C  swine  feeds  for  use 
as  in  21  CFR  558.625{f)(I)(vi)(o).  The 
NADA  was  originally  approved  July  30. 
1975  (40  FR  31934). 

In  a  letter  dated  November  17, 1986, 
the  sponsor  requested  the  withdrawal  of 
approval  because  the  product  was  not 
being  manufactured. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84), 
and  in  accordance  with  S  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  tha» 
approval  of  NADA  96-782  and  all 
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supplements  thereto  is  hereby 
withdrawn,  effective  April  17. 1987. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  those  portions  of  the 
regulations  that  reflect  this  approval  and 
is  removing  the  firm  from  the  list  of 
sponsors  of  approved  NADA's. 

Diited:  March  20. 1987. 
GeraU  B.  Guest. 

Director.  Certtorfor  Veterinary  Medicir>e. 
|FR  Doc.  R7-7513  Fiind  4-6-87:  8:45  am) 
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Farm  Bureau  Saivices.  Inc.; 
Withdrawal  of  Approval  of  NADA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

I    SUMMARV:  The  Food  and  Drug 

Administration  fFDA)  is  withdrawng 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Farm 
Bureau  Services,  Inc./Agra  Land.  Inc. 
The  NADA  provides  for  use  of  a  Type  A 
article  containing  4  or  10  gram  per 
pound  of  typlosin  for  making  Type  C 
swine  feeds.  The  firm  requested  the 
withdrawal  of  approval. 
EFFECTIVE  DATE:  April  17.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301^43- 
3184. 

SUPPLEMENTARY  INFORMATION:  Farm 
Bureau  Services.  Inc„  P.O.  Box  30960. 
Lansing.  MI  48909  (or  its  successor,  Agra 
Land,  Inc.).  is  the  sponsor  of  NADA  118- 
780  which  provides  for  use  of  a  Type  A 
article  containing  4  or  10  gram  per 
pound  of  tylosin  (as  tylosin  phosphate) 
for  making  Type  C  swtne  Feeds  for  use 
as  in  21  CFR  558.625(f)(I)(vi)(a).  The 
NADA  was  originally  approved  on 
February  1. 1980  (45  FR  7240). 

In  a  letter  dated  November  19. 1986. 
the  custodian  of  Farm  Bureau  Services, 
Inc. /Agra  Land.  Inc..  has  informed  FDA 
that  the  firm  has  disposed  of  its  assets 
and  ceased  doing  business,  and  that  all 
applications  should  be  canceled. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat.  345-347  (21  U.S.C.  3G0b|el))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegafed  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84), 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  118-780  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  April  17, 1987. 


In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA  is 
removing  those  portions  of  the 
regulations  that  reflect  this  approval  and 
is  removing  the  firm  from  the  list  of 
sponsors  of  approved  NADA's. 

Dated:  March  20,  1987. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  87-7514  Filed  4-6-87;  8:45  am] 

BILLING  CODE  4tMM>t-M 


(Docket  No.  80N-02081 

Bacterial  Vaccines  and  Toxoids; 
Opportunity  for  Hearing 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  product  licenses  for  the 
bacterial  vaccines  and  toxoids  classified 
in  Category  IIIB  by  FDA  in  response  to 
the  recommendations  of  the  Panel  on 
Review  of  Bacterial  Vaccines  and 
Toxoids.  The  bacterial  vaccines  and 
toxoids  for  which  FDA  is  proposing 
product  license  revocation  are  not 
marketed  currently  in  their  licensed 
form. 

dates:  The  licensees  may  submit 
written  requests  for  a  hearing  to  the 
Dockets  Management  Branch  by  May  7. 
1987,  and  any  data  justifying  a  hearing 
must  be  submitted  by  June  8, 1987.  Other 
interested  persons  may  submit 
comments  on  the  proposed  revocations 
by  fune  8, 1987. 

ADDRESS:  Written  requests  for  hearing, 
data,  and  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  tNFORMATION  CONTACT 
Steven  F.  Falter.  Center  for  Drugs  and 
Biologies  (HFN-364).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-295-8046. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  13, 1985 
(50  FR  51002).  FDA  published  the  report 
of  the  Panel  on  Review  of  Bacterial 
Vaccines  and  Toxoids  (the  Panel)  and 
FDA's  proposed  response  to  the  Panel's 
recommendations.  The  Panel  found  that 
for  40  products  the  available  evidence 
was  inadequate  to  document  the 
products'  safety  and  effectiveness.  In  its 
response  to  the  Panel's  report.  FDA 
proposed  that  36  of  the  products  be 
classified  in  Category  IIIB.  FDA  also 
proposed  that  4  of  the  products  be 
reclassified  as  safe  and  effective 


because  of  additional  evidence  received 
after  the  Panel's  review. 

In  its  response  to  the  Panel's  report. 
FDA  announced  its  intention  to  revoke 
the  product  licenses  for  the  bacterial 
vaccines  and  toxoids  classified  in 
Category  IIIB.  Since  the  time  of  the 
Panel's  review.  FDA  has  revoked  the 
licenses  for  29  of  the  products  at  the 
request  of  the  manufacturer  and. 
therefore,  further  revocation  procedures 
will  be  unnecessary  for  these  29 
products.  FDA's  response  to  the  Panel's 
report  lists  24  of  the  products  for  which 
manufacturers  requested  revocation  (50 
FR  51106).  After  the  publication  of  the 
Panel's  report,  FDA  received  a  request 
from  Merck  Sharp  &  Dohme.  Division  of 
Merck  &  Co.,  Inc..  for  the  revocation  of 
the  product  licenses  for  Cholera 
Vaccine.  Diphtheria  arui  Tetanus 
Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Tetanus  and  Diphtheria 
Toxoids  Adsorbed  (For  Adult  Use), 
Tetanus  Toxoid,  and  Typhoid  Vaccine, 
License,  No.  2.  On  January  31. 1986.  FDA 
revoked  the  product  licenses  for  these 
five  products.  In  its  response  to  the 
Panel's  report.  FDA  also  proposed  that 
the  following  products  be  classified  in 
Category  IIIB: 

Diphtheria  Toxoid,  manufactured  by 
Istituto  Sieroterapico  Vaccinogeno 
Toscano  Sclavo,  License  No.  238; 

Tetanus  Toxoid,  manufactured  by 
Massachusetts  Public  Health  Biologies 
Laboratories.  License  No.  64: 

Diphtheria  Antitoxin,  and  Diphtheria 
Toxoid  Adsorbed,  manufactured  by 
Michigan  Department  of  Public  Health. 
License  No.  99:  and 

Diphtheria  Toxoid.  Diphtheria  Toxoid 
Adsorbed,  and  Pertussis  Vaccine, 
manufactured  by  Wyeth  Laboratories, 
Inc.,  License  No.  3. 

The  Panel  recommended  that  the 
product  license  be  revoked  for  each  of 
the  products  above.  The  Panel  made 
clear  that  its  recommendations  for 
revocation  of  licenses  were  based  on 
administrative  and  procedural  problems 
and  were  not  judgments  derived  from  a 
scientific  evaluation  of  the  products.  The 
products  listed  above  either  have  never 
been  marketed  in  their  licensed  form  or 
they  have  not  been  marketed  for  many 
years.  As  a  result,  the  manufacturers  did 
not  submit  supportive  information  or 
submitted  incomplete  or  outdated 
information  for  the  Panel's  review. 
Therefore,  the  Panel  found  that  the  data 
were  insufficient  to  classify  the  products 
as  safe  and  effective  and  to  determine 
the  potential  benefits  and  risk  of  the 
products.  As  announced  in  the 
December  13. 1985,  proposed  rule,  FDA 
agrees  with  the  Panel's  findings  and 
recommendations  concerning  the 
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bacterial  vaccines  and  toxoids  listed 
above.  FDA  proposed  to  classify  these 
products  in  Category  IIIB  and,  in 
accordance  with  21  CFR  601.5  and 
12.21(b),  FDA  is  offering  an  opportunity 
for  hearing.  A  licensee  may  submit  a 
written  request  for  a  hearing  to  the 
Dockets  Management  Branch  by  May  7. 
1987  and  any  data  justifying  a  hearing 
must  be  submitted  by  June  8. 1987.  Other 
interested  persons  may  submit 
comments  on  the  proposed  revocation  to 
the  Dockets  Management  Branch  by 
June  8, 1987.  The  failure  of  a  licensee  to 
file  timely  written  appearance  and 
request  for  a  hearing  constitutes  an 
election  of  the  licensee  not  to  avail  itself 
of  the  opportunity  of  a  hearing 
concerning  the  proposed  license 
revocation. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for 
hearing,  notice  of  appearance  and 
request  for  hearing,  grant  or  denial  of 
hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  are 
contained  in  21  CFR  Parts  12  and  601 
and  21  CFR  314.200.  A  request  for  a 
hearing  may  not  rest  upon  mere 
allegations  or  denials,  but  must  set  forth 
specific  facts  showing  that  there  is 
genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information  and  factual  analyses  in  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact 
that  precludes  the  revocation  of  the 
license,  or  when  a  request  for  hearing  is 
not  made  in  the  required  format  or  with 
the  required  analyses,  the  Commissioner 
of  Food  and  Drugs  will  enter  summary 
judgment  against  the  licensee  requesting 
the  hearing,  making  findings  and 
conclusions  that  justify  denying  a 
hearing. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  (sec.  351,  58  Stat.  702 
as  amended  (42  U.S.C.  262))  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201,  501,  502,  701,  52  Stat.  1040- 
1042  as  amended,  1049-1051  as 
amended,  1055-1056  as  amended  (21 
U.S.C.  321,  352,  and  371))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 


redelegated  to  the  Director  and  Deputy 
Director  of  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.67)  (see  the  Federal 
Registtr  of  July  29. 1985;  50  FR  30696). 

Dated:  March  27, 1987. 
Gerald  F-  Meyer, 

Acting  Deputy  Director.  Center  for  Drugs  and 

Biologies. 

[FR  Doc  87-7577  Filed  4-6-87:  8:45  amj 
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(Docket  No.  87M-0073] 

Cal  Bionics,  Inc.;  Premarket  Approval 
of  BICKURVE  SOFT  (Methafilcon  A) 
Hydrophilic  Contact  Lens,  BIOCURVE 
SOFT  TORIC  (Methafilcon  A) 
Hydrophilic  Contact  Lens,  and 
BIOCURVE  SOFT  EW  (Methafilcon  A) 
Hydrophilic  Contact  Lens 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Cal 
Bionics,  Inc.,  Novato,  CA.  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  the  BIOCURVE 
SOFT  (methafilcon  A)  Hydrophilic 
Contact  Lens.  BIOCURVE  SOFT  TORIC 
(methafilcon  A)  Hydrophilic  Contact 
Lens,  and  BIOCURVE  SOFT  EW 
(methafilcon  A)  Hydrophilic  Contact 
Lens.  The  lenses  are  to  be  manufactured 
under  an  agreement  with  Kontur 
Kontact  Lens  Co.,  Inc.,  Richmond,  CA, 
which  has  authorized  Cal  Bionics.  Inc., 
to  incorporate  by  reference  information 
contained  in  its  approved  premarket 
approval  applications  for  the  Hydracon 
(methafilcon  A)  Contact  Lens,  Kontur 
Soft  (methafilcon  A)  Hydrophilic 
Contact  Lens,  and  Kontur  Soft  EW 
(methafilcon  A)  Hydrophilic  Contact 
Lens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  appHcant  of  the  approval  of 
the  application. 

DATE:  Petitions  for  administrative 
review  by  May  7. 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  end  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301^27-7940. 


SUPPLEMENTARY  INFORMATION:  On 

August  28. 1986,  Cal  Bionics,  Inc.. 
Novato,  CA  94947,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  spherical  BIOCURVE  SOFT 
(methafilcon  A)  Hydrophilic  Contact 
Lens,  the  BIOCURVE  SOFT  TORIC 
(methafilcon  A)  Hydrophilic  Contact 
Lens,  and  the  spherical  BIOCURVE 
SOFT  EW  (methafilcon  A)  Hydrophilic 
Contact  Lens.  The  spherical  BIOCURVE 
SOFT  (methafilcon  A)  Hydrophilic 
Contact  Lens  is  indicated  for  daily  wear 
for  the  correction  of  visual  acuity  in 
aphakic  and  not-aphakic  persons  with 
nondiseased  eyes  that  are  myopic  or 
hyperopic.  The  lens  may  be  worn  by 
persons  who  exhibit  refractive 
astigmatism  of  1.50  diopters  (D)  or  less 
that  does  not  interfere  with  visual 
acuity.  The  lens  ranges  in  spherical 
powers  from  -20.00  D  to  +20.00  D.  The 
BIOCURVE  SOFT  TORIC  (methafilcon 
A)  Hydrophilic  Contact  Lens  is 
indicated  for  daily  wear  for  the 
correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic,  hyperopic,  or  have 
refractive  astigmatism  not  exceeding 
5.00  D  that  does  not  interfere  with  visual 
acuity.  The  lens  ranges  in  powers  from 
-20.00  D  to  +10.00  D.  The  BIOCURVE 
SOFT  EW  (methafilcon  A)  Hydrophilic 
Contact  Lens  is  indicated  for  extended 
wear  from  1  to  21  days  between 
removals  for  cleaning  and  disinfection 
as  recommended  by  the  eye  care 
practitioner.  The  lens  is  indicated  for  the 
correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic  or  hyperopic.  The  lens 
may  be  worn  by  persons  who  exhibit 
refractive  astigmatism  of  1.50  0  or  less 
that  does  not  interfere  with  visual 
acuity.  The  lens  ranges  in  powers  from 
—10.00  D  to  +10.00  D.  These  lenses  are 
to  be  disinfected  using  a  chemical  lens 
care  system.  The  application  includes 
authorization  from  Kontur  Kontact  Lens, 
Co..  Inc.,  Richmond.  CA.  to  incorporate 
by  reference  the  information  contained 
in  its  approved  premarket  approval 
applications  for  the  Hydracon  i 

(methafilcon  A)  Contact  Lens.  Kontur 
Soft  (methafilcon  A)  Hydrophilic 
Contact  Lens,  and  Kontur  Soft  EW 
(methafilcon  A)  Hydrophilic  Contact 
Lens  (Docket  Nos.  85M-0409,  86M-0109, 
and  86M-0304). 

On  July  30. 1982,  January  24, 1986,  and 
May  23, 1986,  the  Ophthalmic  Devices  s 
Panel,  an  FDA  advisory  committee       ' 
reviewed  and  recommended  approval  of 
the  application.  On  February  19, 1987, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 
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A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contract  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  contact  lenses 
states  that  the  lens  is  to  be  used  only 
with  certain  solutions  for  disinfection 
and  other  purposes.  The  restrictive 
labeling  informs  new  users  that  they 
must  avoid  using  certain  products,  such 
as  solutions  intended  for  use  with  hard 
contact  lenses  only.  The  restrictive 
lebeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than 
polymethylmethacrylate,  to  comply  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  ef  seq),  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58),  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  each  contact  lens  manufacturer  or 
PMA  holder  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  lime  CDRH 
prescribes  by  leter  to  the  applicant. 

Opportunity  for  AdministrBtive  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRff  s  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requeste4  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 


grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  7, 1987,  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  (21  CFR  5.10)  and 
redelegafed  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  March  25.  1987. 

|ohn  C.  ViUforth, 

Director.  Center  for  Devices  and  Radiological 
Health. 

|FR  Doc.  87-7578  Filed  4-6-87:  8:45  am) 

BIUJNG  COOE  4160-01-M 

Health  Resources  and  Services 
Administration 

Advisory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
May  1987: 

Name:  National  Advisory  Council  on 
the  National  Health  Service  Corps. 

Date  and  Time:  May  4-5, 1987,  8:30 
a.m.-5:00  p.m. 

Place:  Hyatt  Regency  Hotel,  623  Union 
Street,  Nashville,  Tennessee  37219. 

Site  visits  will  be  made  to  a  network 
of  services  for  the  homeless  in  the 
Nashville  area  on  May  5,  no 
transportation  will  be  provided  for 
visistors  and  observers. 

The  entire  meeting  is  open  to  the 
public. 

Purpose:  The  Council  will  advise  and 
make  appropriate  recommendations  on 
the  National  Health  Service  Corps 
(NHSC)  program  as  mandated  by 
legislation.  It  will  also  review  and 
comment  on  proposed  regulations 
promulgated  by  the  Secretary  under 
provisions  of  the  legislation. 


Agenda:  The  agenda  will  include  a 
discussion  of  the  homeless  activities  in 
Region  IV,  overall  NHSC  policies,  and 
other  topics  at  the  pleasure  of  the 
Council. 

Anyone  wishing  to  obtain  a  rosier  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contact  Mrs.  Anna  Mae  Voigt,  National 
Health  Service  Corps.  Bureau  of  Health 
Care  Delivery  and  Assistance.  Health 
Resources  and  Services  Administration. 
Room  6-40.  Parklawn  Building,  5600 
Fishers  Lane,  Rockviile.  Maryland  20857. 
telephone:  301-443-4814. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  31, 1987. 
Jackie  E.  Baum. 

Advisory  Committee  Manogerrtent  Officer. 

URSA. 

|FR  Doc.  87-7579  Filed  4-«-87:  8:45  am) 

BILLING  CODE  4160-1S-M 


Annual  Report  of  Federal  Advisory 
Committee;  Notice  of  Filing 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services  .Administration 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Council  on  Nurse 
Training 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE.,  Washington. 
DC  or  weekdays  between  9:00  a.m.  and 
4:30  p.m.  at  the  Department  of  Health 
and  Human  Services.  Department 
Library,  HHS  North  Building,  Room  G- 
400,  330  Independence  Avenue,  SW., 
Washington,  DC  20201,  Telephone  (202) 
245-6791.  Copies  may  be  obtained  from 
Dr.  Mary  S.  Hill,  Executive  Secretary, 
National  Advisory  Council  on  Nurse 
Training,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  5C-04,  Parklawn 
Building,  5600  Fishers  Lane,  Rockviile, 
Maryland  20857,  Telephone  (301)  443- 
6193. 

Dated:  March  2, 1987. 
lackie  E.  Baum, 

Advisory  Committee  Mana^emnnt  Officer. 

URSA. 

[FR  Doc.  8T-7581  Filed  4-&-87:  8:45  anij 
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Public  Health  Service 

Availability  of  Grants  for  Minority 
Community  Health  Coalition 
Demonstration  Projects 

AGENCv:  Office  of  Minority  Health/ 
Office  of  the  Assistant  Secretary  for 
flealth.  HHS. 

action:  Notice  of  availability  of  funds 
and  request  for  applications  under  the 
Office  of  Minority  Health's  Program  of 
Grants  for  Minority  Community  Health 
Coalition  Demonstration  Projects. 

summary:  The  Office  Of  Minority 
Health  announces  the  availability  of 
grants  to  provide  support  for  a  period 
which  will  not  exceed  two  years  for 
project  which  demonstrate  methods  of 
developing  community  health  coalitions 
which  can  effectively  promote  risk 
factor  reduction  within  minority 
populations. 

Background 

The  Report  of  the  Secretary's  Task 
Force  on  Black  and  Minority  Health 
identified  six  health  problems  that 
account  for  80  percent  of  the  excess 
deaths  among  minorities.  Excess  deaths 
are  the  difference  between  actual 
minority  deaths  and  the  number  of 
deaths  which  would  have  been  expected 
if  the  minority  population  had  the  same 
age-  and  sex-specific  death  rates  as  the 
white  population.  Every  minority  group 
does  not  suffer  from  excess  deaths  in 
each  category.  However,  the  six  health 
problems  became  prority  issue  areas  for 
Task  Force  study.  Listed  in  alphabetical 
order,  they  are: 

•  Cancer 

•  Cardiovascular  disease  and  stroke 

•  Chemical  dependency,  measured  by 
death  due  to  Cirrhosis 

•  Diabetes 

•  Homicide,  Suicide,  and  Accidents 
(unintentional  injuries) 

•  Infant  mortality. 

The  risk  factors  for  these  causes  of 
death  involve  behavior  or  preventable 
conditions  which  are  potentially 
modifiable  but  are  in  some  cases 
resistant  to  change.  In  order  to  modify 
health  behavior,  impact  must  often  be 
made  on  the  individual  which  may  be 
greater  than  that  achieved  by  health 
information  or  media  campaigns  alone. 
In  addition,  conventional  health 
promotion  activities  are  frequently  not 
effective  in  reaching  minority 
populations.  It  appears  that  change  can 
be  achieved  by  community-based 
awareness,  support,  and  exhortation, 
particularly  if  such  a  community  health 
campaign  is  carried  out  using  familiar, 
as  well  as  influential  institutions  such  as 


churches  and  schools,  and  organized  by 
recognized  community  leaders. 

Morever,  in  many  cases  it  may  be 
insufficient  to  simply  pressure 
individuals  to  change  behavior  without 
offering  positive  alternatives.  For 
example,  if  teens  are  being  encouraged 
to  avffld  drugs  or  to  avoid  pregnancy  it 
may  also  be  important  to  organize 
constructive  alternatives  such  as  career- 
oriented  activities. 

The  following  is  a  list  of  major  risk 
factors  for  each  cause  of  death,  some  of 
which  are  involved  in  several  health 
problems: 

Cancer:  Tobacco,  Diet,  Alcohol. 
Environment. 

Caitliovascular  Disease  and  Stroke: 
Hypertension,  Diet,  Tobacco,  Sedentary 
Life  Style,  Obesity. 

Chemical  Dependency:  Direct 
Behavioral  Outcome  of  Substance 
Abusd. 

Diabetes:  Obesity. 

Infant  Mortality:  Smoking,  Alcohol, 
Late  or  No  Prenatal  Care,  Teen 
Pregnancy,  Nutrition. 

Homicide:  Alcohol,  Drugs,  Poor 
Conflipt  Resolution  Skills. 

Suieide:  Alcohol,  Drugs,  Depression. 

Unintentional  Injuries:  Alcohol, 
Drugs,  Environmental  Hazards. 

Matty  of  the  risk  factors  are  normally 
the  interest  of  a  number  of  components 
of  communities.  In  addition,  a  number  of 
community  organizations  have  different 
kinds  of  access  to  influence  the  behavior 
of  an  Individual. 

This  announcement  is  the  second 
annual  notice  for  this  grant  program.  In 
Fiscal  Year  1986  the  Office  of  Minority 
Health  received  over  160  applications  of 
which  65  were  approved  and  six  (6) 
grants  awarded  for  a  total  of  $1,035 
million.  Many  applications  were 
disapproved  because  of  a  lack  of 
documentation.  Several  applications 
may  have  been  in  the  approval  range 
with  some  technical  assistance.  Others 
would  have  required  much  more  work 
before  being  submitted.  Given  the  lime 
and  resources  involved  in  developing 
and  writing  a  proposal,  potential 
applicants  should  give  serious 
consideration  as  to  whether  they  should 
apply  at  this  time  or  wait  until  they 
develop  a  stronger  expertise  in 
developing  and  writing  their  proposals. 
Applicants  wishing  to  improve  their 
chances  for  approval  should  pay 
particular  attention  to  the  instructions 
proviiied  with  the  grant  application  to 
ensure  that  their  applications: 

1.  Provide  evidence  that  a  valid 
community-based  coalition  either  exists 
or  is  in  the  process  of  being  formed; 

2.  Describe  in  detail  the  roles  of 
coalition  members  and  other 
participants: 


3.  Cleartjr  describe  the  goals  and' 
objectives  of  the  proposed  project: 

4.  Specify'  and  document  problem 
health  areas  and  related  risk  factors  in 
the  target  population: 

5.  Present  implementation  plans  which 
describe  precisely,  step-by-step,  what 
efforts  are  being  taken  and  how  the 
various  efforts  will  lead  to  addressing 
the  problems  identified; 

6.  When  describing  evaluation  plans, 
outline  the  relationship  between  what 
the  applicant  is  planning  to  do  and  how 
it  is  going  to  be  measured,  including  the 
results  of  the  interventions: 

7.  Define  the  target  populations  and 
identify  which  interventions  are  working 
with  which  minority  groups: 

8.  Ensure  that  intervention  strategies 
describe  a  broad  concept  that  goes 
beyond  an  analysis  of  medical  records 
of  minorities; 

9.  Ensure  that  there  are  realistic 
timetables!  for  accomplishing  the 
objectives; 

10.  Provide  detailed  management 
plans  to  assure  that  there  is  a  clear 
delineation  of  responsibility  and 
accountability  of  each  coalition  member; 

11.  Describe  the  duties  and 
qualifications  of  staff  and  consultant 
positions  to  be  filled  after  the  grant 
award;  and 

12.  Ensure  that  key  staff  have 
appropriate  experience  and 
qualifications,  especially  experience  in 
working  with  community-based 
programs  and/or  health  promotion 
programs,  as  well  as  having  treatment 
and  research  experience. 

Authority:  This  program  Is  authorized 
under  section  301  of  the  Public  Health  Service 
Act,  as  amended. 

Program  Objectives 

The  objectives  of  the  program  are  to 
fund  projects  which:  (1)  Provide 
epidemiological  evidence  of  the  health 
problem(s)  and  risk  factor(s)  of  the 
minority  population(s)  which  are  the 
targets  of  the  applicant's  proposal. 

(2)  Provide  detailed  and  specific 
methods  for  risk  factor  reduction 
through  the  use  of  a  community  coalition 
targeted  to  a  specific  minority 
population  and  to  identified  risk  factors. 

(3)  Demonstrate  a  sound 
organizational  scheme  for  the  coalition 
which  assures  adequate  involvement 
and  representation  of  both  coalition 
members  and  community  leaders. 

(4)  Evaluate  the  process  of 
establishing  and  operating  the  coalition 
and  how  its  activities  will  impact  on  the 
risk  factors  and  health  problem  areas 
identified  in  the  target  population 
through  the  use  of  the  community 
coalition. 


Federal  Register  /  Vol.  52,  No.  66  /  Tuesday.  April  7.  1987  /  Notices 


11127 


(5)  Demonstrate  experience  of  the 
applicant  and  some  coalition  members 
with  community-based  projects,  either 
focused  on  health  or  other  community 
concerns. 

Definitions 

For  the  purpose  of  this  grant  program, 
the  following  definitions  are  provided: 

(1)  Health  Problem  Areas — One  of  the 
six  priority  issue  areas  identified  in  the 
Secretary's  Task  Force  report.  They  are: 
(a)  Cancer;  (b)  cardiovascular  disease 
and  stroke:  (c)  chemical  dependency 
measured  by  death  due  to  cirrhosis:  (d) 
diabetes:  (e)  homicide,  suicide  and 
unintentional  injuries:  and  (f)  infant 
mortality. 

(2)  Risk  Factors — The  environmental 
and  behavioral  influences  capable  of 
causing  ill  health  with  or  without 
previous  predisposition.  The  term  "risk 
factor"  is  also  used  to  denote  an  aspect 
of  personal  lifestyles  and  behavior 
known,  on  the  basis  of  epidemiological 
evidence,  to  be  associated  with  one  or 
more  diseases  or  health  conditions 
considered  important  to  prevent.  These 
include  use  of  tobacco,  poor  dietary 
habits,  obesity,  severe  emotional  stress, 
d«!pression.  poor  conflict  resolution 
skills,  abuse  of  alcohol  and  drugs,  late 
or  no  prenatal  care,  teen  pregnancy, 
environmental  hazards,  and  others. 

(3)  Community — A  defined 
geographical  area  in  which  persons  live, 
work,  and  recreate  and  is  characterized 
by:  (1)  Formal  and  informal 
communication  channels;  (2)  formal  and 
informal  leadership  structures  for  the 
purpose  of  maintaining  order  and 
improving  their  conditions:  and  (3)  its 
capacity  to  serve  as  a  focal  point  for 
addressing  societal  needs  including 
health  needs. 

(4)  Community  Coalition — The  coming 
together  of  individuals  from  and 
representatives  of  organizations  and 
institutions  in  a  community  for  the 
purpose  of  collaborating  around  specific 
community  concerns,  and  seeking 
resolution  of  those  concerns. 

(5)  Minority  Populations — As  defined 
by  the  Report  of  the  Secretary's  Task 
Force  on  Black  and  Minority  f  lealth. 
they  include  Asian/Pacific  Islanders, 
Blacks.  Jfispanics,  and  Native 
Americans/Alaska  Natives  (which 
include  Native  Hawaiians). 

Availability  of  Funds 

The  Office  of  Minority  Health  intends 
to  make  available  approximately  Sl.2 
million  to  be  expended  by  grantees  over 
a  2-year  project  period.  It  is  anticipated 
that  individual  grants  of  up  to  S200,000 
(total  costs  including  indirect  costs)  for 


the  two-year  project  period  will  be 
awarded  from  these  funds. 

Applicant  Eligibility 

Eligible  applicants  are  public  and 
private  nonprofit  organizations  and  for- 
profit  organizations  except  for  all 
current  grantees  under  this  program, 
since  these  grantees  are  considered  not 
eligible.  The  applicant  is  the  lead  agency 
for  the  coalition  and  is  responsible  for 
management  of  the  Project  and  will 
serve  as  the  fiscal  agent  for  the  Federal 
funds  awarded. 

Federal  demonstration  grant  support 
is  not  expected  to  result  in  more  than 
one  award  in  any  Standard 
Metropolitan  Statistical  Area  (SMSA) 
unless  an  additional  project  in  an  SMSA 
were  to  be  targeted  to  another  of  the  4 
major  minority  groups — Hispanics, 
Native  Americans/Alaska  Natives, 
Asian/Pacific  Islanders  and  Blacks. 
Efforts  will  be  made  to  achieve 
geographic  and  ethnic  distribution  of 
awards  as  well  as  cover  the  various 
health  problems  identified  above.  There 
is  no  lower  limit  for  the  size  of  the 
population  targeted  by  the  applicant,  but 
there  must  be  a  reasonable  relationship 
between  the  level  of  effort  involved  in 
the  coalition  and  the  size  of  the  target 
population  and  the  health  problem(s)  to 
be  addressed.  Similarly,  the  geographic 
distribution  of  the  target  population 
must  be  such  that  effecting  risk  factor 
reduction  is  feasible. 

The  target  risk  factor(s)  must  be 
epidemiologically  justified  on  the  basis 
of  health  problem  patterns  in  the 
population.  It  is  suggested  that  the 
number  of  risk  factors  on  which  a 
coalition  plans  to  focus  be  limited. 

Applications 

1.  Copies 

The  forms  used  for  applying  for  grants 
under  this  program  are  either  Form  PHS 
5161-1  for  State  and  local  governments 
or  Form  PHS  398  for  all  others.  Copies  of 
the  application  kit  may  be  obtained  from 
the  Grants  Management  Branch,  Room 
18A10,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville  MD  20857. 

2.  Deadlines 

Applications  shall  be  considered 
meeting  the  deadline  if  they  are  received 
on  or  before  5:30  pm  on  June  17, 1987. 

3.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  paragraph  2  immediately 
above  will  be  considered  late 
applications  and  will  be  returned  to  the 
applicant. 


4.  Reviews 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs.  Applications  for  funding  will 
be  subject  to  State  review  but  comments 
must  be  received  by  60  days  after  the 
due  date  by  the  program  grants 
management  office.  Applicants  should 
contact  State  Single  Points  of  Contact 
(SPOC)  early  in  the  application 
preparation  process. 

5.  Project  Budget 

Funds  may  be  used  to  cover  the  cost 
of  personnel  to  coordinate  the 
coalation's  activities,  for  consultants, 
support  services  and  materials.  Funds 
may  not  be  used  for  building 
construction  costs  or  building 
alterations  and  renovations. 

6.  Cost  Participation 

It  is  expected  that  a  portion  of  the 
program's  costs  will  be  borne  by 
coalition  members  or  by  other  non- 
federal sources  such  as  business,  labor, 
local  government,  or  community  funds. 
Cost  participation  for  those  grants 
awarded  in  FY  1986  ranged  between 
$40,000  and  $125,000  and  was  either  in- 
kind  or  direct  funds  contributions. 

7.  Review  Criteria 

Applications  will  be  reviewed  and 
evaluated  in  terms  of  the  evidence 
regarding  the  ability  of  the  applicant  to 
meet  program  objectives.  Of  specific 
importance  will  be: 

(1)  The  justification  for  the  choice  of 
disease(s)  and  risk  factor(s)  to  be 
targeted,  and  its  (their)  direct 
relationship  to  the  epidemologic 
charcterization(s)  of  the  target  minority 
population(s). 

(2)  The  degree  to  which  the  choice  of 
coalition  members  is  a  logical  choice 
based  on  target  population,  target  risk 
faclor(s)  and  intervention(s)  to  be 
demonstrated.  The  specificity  of  the 
methods  to  address  the  target  risk 
factor(s)  in  the  target  population(s)  will 
be  given  significant  weight  in  the  review 
process  of  the  application. 

(3)  The  commitment  of  each  coalition 
member  to  the  coalition  and  to  the 
proposed  implementation  plan  including 
the  extent  of  support  obtained  from 
coalition  members  to  cover  a  portion  of 
project  needs. 

(4)  Relevant  experience  and 
qualifications  of  the  managers  of  the 
applicant  organization  to  provide 
program  and  fiscal  management  of  the 
grant. 
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(5]  Qualifications  and  time  allocation 
of  proposed  regular  staff,  both  paid  and 
voluntary,  and  a  description  of  how  the 
staff  will  manage  the  project. 

(6)  Adequacy  of  medical/scientific/ 
public  health  technical  expertise 
available  to  the  coalition  for  its  use. 

(7)  Likelihood  that  the  project  will 
demonstrate  whether  or  not  community 
health  coalitions  can  effectively  promote 
risk  factor  reduction  among  minority 
populatons. 

(8)  Coherence,  feasibility  and  realistic 
approach  of  the  intervention  strategy 
and  of  the  implementation  methods 
described. 

(9)  Adequacy  of  the  evaluation  plan  to 
measure  the  process  of  the  development 
of  the  coalition  as  well  as  indicators  and 
trends  of  outcome  changes  based  on  the 
goals  and  objectives  of  the  application. 

8.  Information  and  Technical  Assistance 
Contacts 

Information  on  application  procedures 
and  copies  of  application  forms  may  be 
obtained  from  Ralph  Sloat.  Grants 
Management  Office.  Room  18A10, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857  (phone  (301)  443- 
4033). 

Technical  assistance  on  the 
programmatic  content  of  the  application 
may  be  obtained  from  J.  Henry  Montes, 
Room  118-F,  HHH  BIdg..  Washington. 
DC  20201  (phone  (202)  245-0020). 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  program  is 
13.137. 

Dated:  April  2, 1987. 

Herbert  W.  Nickens, 

Director.  Office  of  Minority  Health. 

|FR  Doc.  87-7613  Filed  4-6-87;  8:45  am| 

BILUNG  CODC  4t60-17-M 


Delegation  of  Auttiority;  Director, 
Office  of  Management 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  by  the 
Secretary  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health  on 
March  2, 1987,  the  Assistant  Secretary 
for  Health  has  delegated  to  the  Director, 
Office  of  Management,  with  authority  to 
redelegate,  all  the  authority  delegated  to 
the  Assistant  Secretary  for  Health  under 
Title  XXII  of  the  Public  Health  Service 
Act  (42  U.S.C.  300bb-l  at  seq.],  as 
amended,  concerning  State  and  local 
governmental  group  health  plans 
providing  continuation  coverage  to 
certain  individuals. 

The  delegation  to  the  Director.  Office 


of  Management,  became  effective  on 
March  27, 1987. 

Datad:  March  27, 1987. 
Robert  E.  Windom,  M.D. 
Assistant  Secretary  for  Health. 
|FR  Doc.  87-7614  Filed  4-6-87:  8:45  am) 

BILLINa  CO0£  4160-17-M 

Health  Resources  and  Services 
Administration;  Omnibus  Budget 
Reconciliation  Act  of  1981;  Delegation 
of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of  March 
13, 19$7,  by  the  Assistant  Secretary  for 
Healtl  to  the  Administrator,  Health 
Resources  and  Services  Administration 
(HRSA),  the  Administrator,  HRSA,  has 
delegated  to  the  Director.  Bureau  of 
Healtfc  Care  Delivery  and  Assistance, 
with  authority  to  redelegate.  the 
authorities  under  Title  IX,  Subtitle  ]  of 
the  "Omnibus  Budget  Reconciliation  Act 
of  1981,"  Pub.  L.  97-35,  (42  U.S.C.  248b. 
note  eq  seq.]  as  amended,  concerning 
order^  closure,  transfer,  and  financial 
self-sufficiency  of  Public  Health  Service 
hospitals  and  clinics. 

Thii  delegation  excludes  the  authority 
to  (1)  determine  the  feasibility  of  the 
proposals  for  transfer  or  achievement  of 
financial  self-sufficiency,  and  (2) 
execute  and  implement  the  transfer  of 
HHS-owned  real  property  and  related 
personal  property  of  the  Public  Health 
Service  hospitals  and  clinics. 

This  delegation  was  effective  on 
March  27. 1987. 

Milita(ry  Construction  Authorization  Act, 
1982 

Delegetion  of  Authority 

Notice  is  hereby  given  that  in 
furtharance  of  the  delegation  of  March 
13, 19^7.  by  the  Assistant  Secretary  for 
Health  to  the  Administrator,  Health 
Resources  and  Services  Administration 
(HRSA),  the  Administrator.  HRSA,  has 
delegated  to  the  Director,  Bureau  of 
Health  Care  Delivery  and  Assistance, 
with  authority  to  redelegate,  the 
authorities  under  section  911  of  Pub.  L. 
97-99i  the  "Military  Construction  Act, 
1982,  {42  U.S.C.  248c)  as  amended, 
concerning  the  continued  use  of  certain 
former  Public  Health  Service  facilities. 

This  delegation  was  effective  on 
March  27, 1987. 

Dattd:  March  27. 1987. 
David.N.  SundwalL 
Administrator.  Health  Resources  and 
Servioes  Administration. 
[FR  Dec.  87-7580  Filed  4-6-87;  8:45  amj 
BILUNO  COOE  41W-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lAZ-940-07-41212-24;  A-219181 

I 

Realty  Actions;  Arizona  I 

Dated:  Mariih  26. 1987. 

ACTION:  Notice  of  Donation  of  Private 

Lands  in  Mohave  County,  Arizona. 

SUMMARY:  On  March  9, 1987.  the  United 
States  accepted  title  to  the  following 
described  land  pursuant  to  section  205 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976,  43 
U.S.C.  1715: 

Gila  and  Sail  River  Meridian,  Arizona 

T.  25  N.,  R.  21  W. 
Sec.  27,  W 'ANW 'ANW  'A. 
Comprising  20  acres  in  Mohave  County. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Luke,  Arizona  State  Office  (602) 
241-5534. 

The  surfiace  of  the  land  acquired  by 
the  Federal  Government  will  be  open  to 
entry  under  the  public  land  laws,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  at  9:30 
A.M.,  thirty  days  from  publication  of 
this  notice.  The  mineral  estate  is  in 
private  ownership  and,  therefore,  will 
not  be  subqect  to  entry  under  the  United 
States  mining  or  mineral  leasing  laws. 

Inquires  concerning  the  land  should 
be  addresled  to  the  Bureau  of  Land 
Management.  P.O.  Box  16563,  Phoenix. 
Arizona  8$011. 

Johh  T.  Meses. 

Chief  Branch  of  Lands  and  Minerals 
Operationsi 

|FR  Doc.  87-7583  Filed  4-6-87  8:45  am| 

BILUNG  COD(  4310-32-M 


(ES-030-07-4212-11;  ES-00 157-006;  ES- 
364521 

Realty  Action;  Recreation  and  Public 
Purposes  Classification — Land 
Classification  for  Recreation  and 
Public  Purposes,  Grant  County,  MN 

summary:  The  following  described 
parcels  have  been  classified  as  suitable 
for  disposal  to  the  State  of  Minnesota  by 
conveyance  pursuant  to  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  1926  (44  Stat.  741)  as  amended  (43 
U.S.C.  869): 

Fifth  Principal  Meridian,  Minnesota 

1.  ES-36452.  Grant  County:  T.  127  N..  R.  43 
W.,  Sec.  20,  Tract  37.  total  of  .44  acres:  and  T. 
128  N.,  R.  43  W..  Sec.  27.  Tract  37,  total  of  1.09 
acres. 

The  purpose  of  the  conveyance  is  the 
preservation  of  a  Wildlife  Management  Area. 


Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR2741.8.  In  theeventof 
noncompliance  with  the  terms  of  the 
patent,  title  to  the  land  shall  revert  to 
the  United  States. 

Classification  of  this  land  will 
Si^gregate  it  from  all  appropriation 
except  as  to  applications  under  the 
mineral  leasing  laws  and  the  Recreation 
and  Public  Purposes  Act.  This 
segregation  will  terminate  upon 
issuance  of  a  patent,  or  eighteen  (18) 
months  from  the  date  of  this  Notice,  or 
upon  publication  of  a  notice  of 
termination. 

Comments:  For  a  period  of  45  days 
from  the  date  of  first  publication  of  this 
notice,  interested  parties  may  submit 
comments  to:  District  Manager, 
Milwaukee  District  Office,  Bureau  of 
Land  Management,  P.O.  Box  631, 
Milwaukee,  Wisconsin  53201-0631. 

FOR  FURTHER  INFORMATION:  Detailed 
information  concerning  this  application 
is  available  for  review  at  the  Milwaukee 
District  Office,  Suite  225,  310  West 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53201,  or  by  calling  Larry 
Johnson  at  (414)  291-4413. 

Bert  Rodgera, 

District  Manager 

|FR  Doc.  87-7584  Filed  4-6-87;  8:45  ara) 
BILUNG  CODE  4310-40-M 
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ICA-94(>-07-4520-12;  C-3-87) 
Filing  of  Plat  of  Survey;  California 

March  26. 1987. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California 
immediately: 

Mount  Diablo  Meridian,  Shasta  County 

T.  31  N„R.  5W. 

2.  This  supplemental  plat  of  the  East 
Vv,  Section  7,  Township  31  North,  Range 
5  West,  Mount  Diablo  Meridian, 
California,  was  accepted  March  6, 1987. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  Slate 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 


Way.  Room  E-2841.  Sacramento, 

California  95825. 

Herman  ].  Lyttge, 

Chief,  Public  Information  Section. 

jFR  Doc.  87-7585  Filed  4-fl-a7:  8:45  am] 

BILUMG  CODE  4310-4(MI 

(CA-940-07-4S20-12;  C-1-871 

Filing  of  Plat  of  Survey;  California 

March  26.  1987. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California 
immediately: 

San  Bernardino  Meridian,  San  Diego  County 
T.  13  S.,  R.  2  E. 

2.  This  supplemental  plat  of  the  East 
V2,  Section  8,  Township  13  South,  Range 
2  East,  San  Bernardino  Meridian, 
California,  showing  new  lottings  created 
by  the  segregation  of  M.S.  6230,  is  based 
upon  the  plat  approved  September  21, 
1875,  and  the  mineral  survey  record  was 
accepted  March  6, 1987. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  had  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95825. 

Herman  ).  Lyttge, 

Chief,  Public  Information  Section. 

(FR  Doc.  87-7586  Filed  4-«-67;  8:45  amj 

BILUMQ  CODE  4310-40-M 


Minerals  Management  Service 

Outer  Continental  Shelf  Development 
Operations  Coordination  Document; 
Corpus  Christ!  Oil  &  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Corpus  Christi  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  8546,  Block  566, 
Matagorda  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 


production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Port 
O'Connor,  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  March  27, 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  D.  Gobert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executive  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  30. 1987. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-7587  Filed  4-6-87;  8:45  amj 

BILLMtG  CODE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

( AA760-07-44 1 0-0 1 -24 1 0  ] 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Public  Land  and  Resources;  Planning, 
Programming,  and  Budgeting  National 
Forest  Land  and  Resource 
Management  Planning 

AGENCIES:  Bureau  of  Land  Management. 
USDI,  and  Forest  Service.  USDA. 
action:  )oint  notice  of  land  and 
resource  management  planning 
schedules. 

summary:  Land  and  resource 
management  plans  of  the  Bureau  of 
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Land  Management  and  the  Forest 
Service  frequently  cover  adjourning 
areas  whicli  share  common  resource 
issues  and  management  concerns 
requiring  continuous  and  close 
interagency  coordination.  Therefore,  the 
USDI  Bureau  of  Land  Management  and 
the  USDA  Forest  Service  have  again 
elected  to  jointly  announce  land 
management  planning  schedules  for 
lands  which  each  agency  administers. 
The  purpose  of  publishing  joint  planning 
schedules  is  to  provide  agencies  and  the 
public  with  the  opportunity  to  study  the 
relationships  between  the  agencies' 
current  and  projected  planing  activities. 

The  Bureau  of  Land  Management's 
and  the  Forest  Service's  planning 
systems  are  authorized  and 
administered  under  different  laws  and 
regulations.  Consequently,  this  notice  is 
organized  into  two  parts  (Part  A — 


Bureau  of  Land  Management  and  Part 
B — Forest  Service). 

Comments  on  the  schedules  should  be 
directed  to  the  appropriate  (see 
ADDRESS,  Part  A  and  Part  B). 

Part  A— Bureau  of  Land  Management 

Resources  management  planning  for 
the  Bureau  of  Land  Management 
adminstered  lands  is  governed  by 
regulations  43  CFR  Parts  1601  and  1610. 
Those  regulations  (43  CFR  1610.2(b)) 
require  that  the  Bureau  publish  a 
planning  schedule  advising  the  public  of 
the  status  of  plans  in  preparation  and 
projected  new  starts  for  the  three 
succeeding  fiscal  years  and  calling  for 
public  comment  on  the  projected  new 
starts.  The  schedule  below  fulfills  that 
requirement. 

The  planning  process  begins  with  the 
publications  of  a  Notice  of  Intent  to 


initiate  a  plan.  The  projected  planning 
starts  are  shown  on  the  schedule 
through  1990.  Public  notice  and 
opportunity  for  participation  in  each 
resource  management  plan  (RMP)  shall 
be  provided  as  required  by  the 
regulations  (43  CFR  1610.2(f)). 
Publication  of  the  draft  RMP  and 
associated  draft  environmental  impact 
statement  as  indicated  on  the  schedule 
is  a  key  opportunity  for  public  comment. 

A  key  to  the  abbreviations  used  is 
provided  after  the  schedule. 
DATES:  Comments  on  the  schedule  will 
be  accepted  until  May  7, 1987. 
ADDRESS:  Comments  should  be  sent  to 
Director  (760),  Bureau  of  Land 
Management,  Washington,  DC  20240.     ^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  W.  Littrell,  (202)  653-8824. 

SUPPLEMEffTARY  INFORMATION:  I 


Part  A.— Bureau  of  Land  Management  Pu\nning  Schedule 


State  District/ 
Resource  Area 


Plan  Name  (Major  Resource  iBSues) 


Fiscal  yeaf— 


1987 


1988 


1989 


1990 


Alaska: 

Anchorage 

Artie 

Glenallen... 


Steese/White 
Mtn. 


Arizona; 

Arizona  Strip: 
DistnctwJde. 

Phoenix: 

Ptioenix 


Souttiwest  RMP  (recreation,  wildlife,  mirwr- 
als,  fisheries,  sut)sistence). 

Corridor  RMP  (lands,  oil  &  gas,  recreation, 
wildlife,  minerals,  subsistence,  wilderness). 

South  Central  RMP  (national  defense,  recre- 
ation, minerals,  lands,  wild  &  scenic  rivers, 
forestry,  cultural). 

Ft.  Greely  RMP  (national  defense,  wildlife, 
recreation,  minerals). 

Ft.  Wainwrigfit  RMP  (national  defense  wild- 
life, recreation,  mirterals). 

Fortymile  RMP  (minerals) 


Lower  Gila.. 

Klr>gman 

Safford: 

Districtwide. 
Bakersfield: 

Bisfiop 


Arizona    Strip    RMP    (minerals,    recreation, 
range,  wildlife). 

Phoenix     RMP     (range,    wildlife]    minerals, 

lands). 

Lower  Gila  South  RMP-A  (national  defense).. 
Kingman  RMP  (range,  wildlife,  minerals) 


Safford  RMP  (range,  minerals,  lantis) . 


DEIS. 


Start.. 
Start. 


Stan.. 

DEIS. 
Start.. 


Caliente .... 

Folsom 

California 
Desert: 

El  Centro .. 

Indio 

Susanville: 

Cedarville . 


Eagle  Lake . 

Ukiah: 

Areata 


Benton-Owens  Valley/Bodie-Coleville  MFP-A 
(wilderness). 
\  S.  Sierra  Foothills  MFP-A  (wildert}ess). 
Sierra  MFP-A  (wilderness) . 


rties 


East  San  Diego  MFP-A  (wilderness) 

Escondido-Border  MFP-A  (wilderness).. 


Cowfiead/ Massacre  MFP-A  (wilderness).. 
Tuledad/Homecamp  MFP-A  (wilderness). 

Cal-Neva  MFP-A  (wilderness) 

Willow-Creek  MFP-A  (wilderness) 


Areata  RMP  (lands,  forestry,  wildlife) .. 
East  Mendoctno  MFP-A  (wilderness) . 

King  Range  MFP-A  (wilderness) 

Red  Mountain  MFP-A  (wildernesl) 


Start... 

PFEIS. 

PFEIS. 
PFEIS. 


PFEIS., 
PFEIS. 

PFEIS. 
PFEIS. 
PFEIS. 
PFEIS. 

DEIS... 
PFEIS. 
PFEIS. 
PFEIS. 


FEIS.  PFEIS.. 
Start 


DEIS. 
DEIS. 


FEIS.. 
DEIS. 


r  EIS.. 
f  EIS.. 


I  EIS. 


ifEIS.. 
;tart.. 


FEIS.. 


I€IS. 


Start 


DEIS.  FEIS 


Start 


FEIS 


DEIS 
FEIS 
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Part  A.~Bureau  Of  Land  Management  Planning  Schedule— Continued 


State  District/ 
Resowce  Area 


Colorado; 

Canon  City: 
Royal 
Gorge. 


San  Luis . 


Plan  Name  (Ma^  Resource  tssue^ 


Craig: 
Little 
Snake. 

White  River 
Kremmling.. 
Grand  Junction: 
Glenwood 
I  Springs. 

I         Grand 

Junction. 
Montrose: 
Gunnison 
Basin. 

Gunnison 
Basin/ 
San 
Juan. 


Royal  Gorge  RMP  (recreation,  oil  and  gas, 
range,  realty). 

Royal  Gorge  MFP-A  (realty,  Quel  Mtn) 

Royal  Gorge  MFP-A  (wilderness) 

San  Luis  MFP-A  (wilderness) „ 

Saguache  MFP-A  (wilderness) 

San  Luis  RMP  (lands,  minerals,  range,  wild- 
life, forestry). 

Little  Snake  RMP  (livestock,  oil  and  gas, 
wikJIife,  co«l). 

Little  Snake  RMP  (wikJerness) 

White  River  MFP-A  (wilderness) 

Kremmling  RMP  (wiWemess) 


Fiscal  year— 


1987 


1988 


1989 


1990 


DEIS. 


Glenwood  Springs  RMP  (wilderness). 
Grand  Junctk>n  RMP  (wilderness) 


Gunnison  Basin  RMP  (ripanan,  range,  land 
tenure  adjustment). 

Gunnison  Basin  MFP-A  (wilderness) 

American  Flats/Silverton  MFP-A  (wilderness). 


pahgre 

liiaho: 

Statewide 


San  Juan/      San  Juan/San  Miguel  RMP  (wilderness). 

San 

Miguel. 
Uncom-  Uncompahgra  RMP  (coal,  wilderness) 


Start „ 

PFEIS 4 

PFEIS 

PFEIS 


FEIS.. 

DEIS. 
DEIS. 
OEtS. 


PFEIS. 
PFEIS. 


PFEIS. 
PFEIS. 


PFEIS. 


DEIS. 


Plan  Amendments   (wilderness;   areas  less     DEIS, 
than  5000  acres). 
Idaho  Falls:         '  1 

Pocatello Pocatello    RMP    (lands,    minerals,    grazing,     DEIS,  FEIS.. 

wildlife). 


Medicine 
Lodge. 


Medicine  Lodge  RMP  (wilderness). 


Boise; 


Medicine     Lodge     RMP-A     (Egin-Hammer 
ROW). 


PFEIS. 
FEIS.... 


DEIS. 


PFEIS. 


Start. 


FEIS,  PFEIS.. 
PFEIS 


Start 


FEIS.. 


FEIS.. 


DEIS. 


FEIS 


Cascade <  Cascade     RMP     (rangeland     management, 

!      lands). 
Owyhee Owyhee  MFP-A  (wilderness) 

Owyhee  RMP  (grazing,  wildlife,  lands) 

Bruneau  MFP-A  (wilderness) 

Jarbidge  RMP  (wilderness) 


Bruneau 

Jarbidge 

Salmon: 

Lemhi.... 

I     Challis... 


Shoshone: 

Monument.. 
Montana: 
Butte; 

Dillon 


Garnet 

Headwa- 
ters. 


Dickinson, 
(N.D.). 


Lemhi  RMP  (wilderness) 

Challis  RMP  (grazing,  land  tenure,  forestry, 
recreation). 

Monument  RMP  (wilderness) 


Dillon  MFP-A  (wilderness) 

Dillon   MFP-A  (Centennial   wikjemess;  joint 
with  USPS). 

Garnet  RMP  (wilderness) 

Headwaters  RMP  (wilderness) 


Headwaters  RMP-A  (Sleeping  Giant  wilder- 
ness) 

North  Dakota  RMP  (coal,  tends,  oil  and  gas, 
ORV). 


FEIS... 
PFEIS. 


PFEIS. 
PFEIS. 

PFEIS. 


PFEIS. 


PFEIS. 
DEIS... 


PFEIS. 
PFEIS. 


DEIS.  FEIS.. 


PFEIS. 


PFEIS . 


Start. 


Start 


DEIS 


BEST  COPY  AVAILABLE 
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Part  A.— Bureau  of  Land  Management  Planning  Schedule— Continued 


State  District/ 
Resource  Area 


Plan  Name  (Major  Resource  Issues) 


Fiscal  year— 


1987 


1988 


1989 


1990 


Lewistown: 

Great 
Falls/ 
Havre. 

Judith 

Phillips ... 

Valley 

Lewistown/ 
Miles  City: 
Various 
Re- 
source 
Areas. 
Miles  City: 
Big  Dry... 


West  HiLine  RMP  (lands,  ORV.  wjld  &  scenic 
rivers).  1 


DEIS. 


FEIS.. 


Judith  RMP  (access,  lands,  ORV,  recreation). 

Phillips  RMP  (grazing,  wildlife) 

Valley  MFP-A  (Bitter  Creek  wilderness) 

Valley  RMP  (grazing,  wildlife) - 


Start.. 


DEIS. 
$tart.. 


PFEIS. 


Billings 

Powder 
River. 

Nevada: 
State- 
wide. 
Battle  Mtn.: 

Shoshone- 
Eureka. 

Tonopah ... 
Carson  City: 

Lahontan .. 

Walker 

Elko: 

Elko 

Wells 

Ely: 

Egan 

Schell 

Las  Vegas: 

Caliente .... 


Plan  Amendments  (Missouri  Brdaks  wilder- 
ness). , 


Jordan-N.  Rosebud  MFP-A  (wilderness)., 

New  Prairie  MFP-A  (wilderness)..- , 

Musselshell  MFP-A  (wilderness) 

Billings  RMP  (wilderness) „ 

Powder  River  RMP  (wilderness) .._ 


PFEIS. 


PFEIS. 
PFEIS. 
PFEIS. 
PFEIS. 
PFEIS. 


Plan  Amendments  (wilderness;   areas  less 
than  5000  acres). 


Shoshone-Eureka  RMP-A  (range,  wildlife) . 
Shoshone-Eureka  RMP  (wilderness) 


PFEIS. 


Tonopah  MFP-A  (wilderness) 


Lahontan  RMP  (wilderness) . 
Walker  RMP  (wilderness) 


Elko  RMP  (wilderness)... 
Wells  RMP  (wilderness) . 


Egan  RMP  (wilderness) 

Schell  MFP-A  (wilderness).. 


DEIS.  FEIS.. 
PFEIS 


Stateline- 
Esmer- 
alda. 

Winnemucca: 
Paradise- 
Denlo. 
Sonoma- 
Gerlach. 
New  Mexico: 

Statewide 

Albuquerque: 
Farmington . 

Taos 

Las  Cruces: 

All 
Re- 
source 
Areas. 

Las 
Cruces/ 
Lords- 
burg. 

Socorro 


Nellis  RMP  (national  defense.  f/M  horses, 
access,  minerals,  wildlife). 

Caliente  MFP-A  (wilderness) 

Clark  County  MFP-A  (wildernessf 


Esmeralda-So.  Nye  RMP  (wilderness) . 
Paradise-Denio  MFP-A  (wilderness) .... 
Sonoma-Gerlach  MFP-A  (wilderness) . 


New  Mexico  Statewide  MFP-A  (wldemess) . 


Farmington     RMP     (grazing,     lands,     ORV, 

ROW). 
Taos  RMP  (grazing,  lands,  ORV,  ROW) 


PFEIS. 
PFEIS. 


PFEIS. 


PFEIS. 
PFEIS. 

PFEIS. 
PFEIS. 

Start.... 


PFEIS. 


PFEIS. 
PFEIS. 


Plan  Amendments  (transmission  line  corridor) . 


Las  Cruces/LordstHjrg  RMP  (lafids,  access, 
spc.  mgt.  areas,  cultural).        I 

So.  Rio  Grande  MFP-A  (land  tertjre) 

Socorro    RMP    (grazing,    lands,    coal,    wild 
horses). 


PFEIS 

DEIS,  FEIS.. 
DEIS,  FEIS.. 
DEIS.  FEIS.. 


FEIS.. 


DEIS... 
PFEIS. 


PFEIS. 


Start. 


DEIS,  FEIS.. 


FEIS 
DEIS 

Start 


-EIS.. 


DEIS 


Federal  Register  /  Vol.  52.  No.  66  /  Tuesday.  April  7.  1987  /  Notices 


1 

Part  A.— Bureau  of  Und  Management  Planning  Schedule— Continued 

ij 

State  District/ 
Resource  Area 

Plan  Name  (Major  Resource  Issues) 

■ __ 

Fiscal  y 

ear— 

1989                       1990 

1987 

1988 

White 

White  Sands  RMP-A  (national  defense 

1 
Start 

DEIS. 

FEIS 

1 — 

Bi                                      Sands. 

■■                            Roswell: 

^H                                    Roswell 

Roswell  RMP  (minerals,  access,  lands,  spe- 
cial management  areas). 

Oregon  Statewide  MFP-A  (wilderness) 

Slarf 

DEIS,  FEIS 
DEIS,  FEIS 
DEIS.  FEIS 

DEIS.  FEIS 
DEIS.  FEIS 

Start 

1 

Oregon: 

Statewide 

DEIS 

PFEIS 

Burns: 
Three 

Drewsey-Riley  RMP  (grazing,  wildlife,  water- 
shed, lands). 

Coos  Bay  RMP  (timber,  wildlife,  watershed, 
lands. 

Eugene    RMP    (timber,    wildlife,    watershed, 
lands). 

Medford   RMP   (timber,   wildlife,   watershed, 
lands). 

Brothers-La  Pine  RMP  (timber,  lands,  water- 
shed, ORV). 

Roseburg  RMP  (timber,  wildlife,  watershed, 
lands). 

Salem    RMP    (timber,    wildlife,    watershed, 

lands). 
Westside     Salem     MFP-A     (water     supply 

project). 

Baker   RMP  (grazing,   land  tenure,   timber, 
fisheries). 

Utah  Statewide  MFP-A  (wilderness) 

Start 

DEIS.  FEIS 

^m                                    Hivers. 
^B                              Coos  Bay: 
^■|                                    Districtwide.. 

^Bl                           Eugene: 

^■{                                    Districtwide.. 

^H                           Medford: 

^■j                                    Distnctwide.. 

^H                           Prineville: 

^■1                                 Cental 

DEIS 

FEIS 

^H                                         Oregon/ 
^H                                     Des- 
^H                                     chutes. 
^H                             Roseburg: 
^H                                  Districtwide.. 

^B                            Salem: 

^B                                 Districtwide.. 

■ 

Yamhill 

Vale: 

Baker 

DEIS 

FEIS 

I 

FEIS 

1 

j     Utah: 

1            Statewide 

PFEIS 

1 

Cedar  City: 

Dixie 

Dixie  RMP  (lands,  recreation,  wildlife,  corri- 
dors, community  expansion). 
Escalante  RMP  (coal,  recreation) 

Start 

DEIS  FEIS 

1 

Escalante .... 

Kanab 

Moab: 

San  Juan 

San  Rafael.. 

Price  River... 

Salt  Lake: 
Pony 
Express. 
Vernal:                 i 
Diamond       \ 
Mtn            ! 
V/yoming: 
Rawlings: 
;   Lander 

Medicine 
Bow/ 
Divide. 
Rock  Springs: 

Pinedale 

Worland: 

Cody 

Start 

^B; 

Kanab  RMP  (recreation,  watershed) 

Start 

■ 

San  Juan  RMP  (livestock,  oil  &  gas,  recrea- 
tion, lands). 

San  Rafael  RMP  (livestock,  oil  &  gas,  coal, 
recreation). 

Price  River  RMP  (recreation,  minerals,  wikJ- 
We.  watershed). 

Pony  Express  RMP  (range,  lands,  minerals) 

Diamond  Mtn.  RMP  (wildlife,  oil  and  gas) 

FEIS 

I 

DEIS.  FEIS 

H 

1 

Start 

DEIS.  FEIS 

1 

Start. .. 

Lander  RMP  (wilderness) 

PFEIS 

^B 

Lander  RMP  (wilderness;  areas  less  than 

5000  acres). 
Medicine  Bow/Divide  RMP  (range,  wildlife, 

recreation,  minerals). 

Pinedale  RMP  (rangeland,  oil  and  gas.  lands, 
forestry  recreation,  wildlife,  watershed). 

Cody  RMP  (oil  &  gas,  range) 1 

PFEIS 

■ 

DEIS.  FEIS 

1 

DEIS.  FEIS 

1 

DEIS 1 

FEIS ! 
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State  District/ 
Resource  Area 


Plan  Name  (Major  Resource  Issues) 


Fiscal  year*- 


1987 


1988 


1989 


1990 


Washakie i  Washakie  RMP  (range,  wilderness);.. 


DEIS,  FEIS.. 


PFEIS. 


'  Projected  planning  starts  for  California  will  appear  im  tfie  FY  88  planning  schedule. 

Key  to  Abbreviations: 
DEIS— Draft  environmental  impact  statement. 
FEIS— Final  environmental  impact  statement. 
MFP-A— Management  framework  plan  amendment. 
ORV— Off  road  vehicle. 

PFEIS— Preliminary  final  environmental  impact  staterrpnt  (wilderness  only). 
RMP— Resource  management  plan. 
ROW— Rights-of-way. 


Robert  Burford. 

Director. 

Part  B — Forest  Service 

The  National  Forest  Management  Act 
of  1976  directed  the  Secretary  of 
Agriculture  to  attempt  to  complete  land 
and  resource  management  plans  for 
each  "administrative  unit"  (e.g.. 
National  Forest)  of  the  National  Forest 
System  by  September  30, 1985. 
Regulations  to  guide  this  effort  were 
initially  developed  in  1979,  and  revised 
in  1982  at  the  direction  of  the 
Presidential  Task  Force  on  Regulatory 
Relief  (Vol.  47,  N.  190  of  the  Federal 
Register,  September  30, 1982). 
Additional  revision  to  the  rules  was 
necessary  to  respond  to  a  court  decision 
that  the  1979  Roadless  Area  Review  and 
Evaluation  (RARE  II)  environmental 
statement  and  associated  procedures 
were  inadequate  under  the  National 
Environmental  Policy  Act  (NEPA). 

The  NFMA  regulations  require 
integrated  planning  for  all  resources  of 
the  National  Forest  System — recreation, 
fish  and  wildlife,  water,  timber,  range, 
and  wilderness.  The  rules  set  forth  a 
process  for  developing  and  revising  the 
land  and  resource  management  plans  as 
required  by  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  of 
1974  (RPA),  as  amended  by  the  National 
Forest  Management  Act  of  1976 
(NFTvlA).  These  rules  require 
development  of  Regional  Guides  and 
Forest  Plans.  Each  plan  will  include  all 
management  planning  for  resources  and 
be  supported  by  an  environmental 
impact  statement. 

All  drafts  and  final  Regional  Guides 
and  Forest  Plans  and  associated 
environmental  impact  statements  have 
been  or  will  be  filed  with  the 
Environmental  Protection  Agency  and 
made  available  to  the  public  for 
comment. 

A  planning  schedule  is  included 
below  showing  the  fiscal  year  in  which 
draft  and  final  documents  have  been  or 
will  be  filed.  Also  given  are  the 


addres  les  of  the  Forest  Service's  nine 
Region  il  Offices  and  National  Forest 
headqi  arters  in  each  Region  for  which 
plans  ajre  to  be  prepared. 

Readers  interested  in  the  progress  and 
status  cif  a  particular  Regional  Guide  or 
Forest  plan  should  contact  the 
appropriate  Regional  Forester  or  Forest 
Supervisor. 

DATESS Comments  on  the  schedule  will 
be  accepted  until  May  7, 1987. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  forest  Service,  USDA,  P.O.  Box 
2417.  Washington,  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  P.  Parker,  Land  Management 
Planning.  P.O.  Box  2417,  Washington. 
DC  20013,  (202)  447-6697. 
|.  Lamat  Beasley, 
Deputy  Ohief. 
March  !  3, 1987. 

National  Forest  System  Field  Of- 
fices and  Fiscal  Year  Filing  Dates 
OF  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion,Agency 


Headquarters  location  > 

Fiscal  year  to  t>e 
completed 

DEIS 

FEIS* 

R-1,  Northern  Region, 
Federal  Building, 
Missoula,  Montana 
59807 

Regional  guide 

1981 
•1985 

•1985 

1981 

IDAHO- 

Claanwater,  Orofino 
83544 

1987 

Idaho  Panhandle 
IMational 
Forests,  2  Coeur 
d'Alene.  Coeur 
<JAIene83814 

Kaniksu 

1987 

St.  Joe 

Naeperce. 
Grangeville 
83530 

1985 

1987 

National  Forest  System  Field  Of- 
fices AND  Fiscal  Year  Filing  Dates 
of  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion Agency— Continued 


Headquarter*  location 


MONTANA-1 

Beaverhead,  Dillon 

59725 

Bitterrool,  Hamilton 

59840i 

Custer,  fillings 

59103 

Deerlodge,  Butte 

59701 

Flathead,  Kalispetl 

59901 

Gallatin,  Bozeman 

59715 

Helena,  Helena 

59601 

Kootenai,  Libby 

59923 

Lewis  and  Clark. 

Great  Falls 

59403 

Lolo,  Missoula 

59801 

R-2,  Rocky  Mountain 
Region,  11177  W.  8th 
Ave.  Box  25127. 
Lakewood,  Colorado 
80225 

Regional  Guide 

COLORADO— 
Arapaho- 

Roosavelt,''  Ft. 

Collins  80521 

Grand  Mesa, 

Uncompahgre. 

and  Gunnison,  ■- 

Delta  81416 

Pike  and  San 

Isabel,  =  Pueblo 

81008 

Rio  Grande.  Monte 

Vista  81 144 

Routt,  Steamboat 

Springs  80477 


Fiscal  year  to  be 
completed 


DEIS 


1985 
•1985 

1985 

1985 
•1984 

1985 
•1985 

1985 

•1984 
•1985 


1981 
1982 

1983 

1982 
1983 
1983 


FEIS  3 


1986 
1987 
1987 
1987 
1986 
1987 
1986 
1987 

1986 
1986 


1983 
1984 

1983 

1985 
1985 
1 984 


National  Forest  System  Field  Of- 
fices AND  Fiscal  Year  Filing  Dates 
OF  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion Agency— Continued 
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Headquarters  location 


San  Juan,  Durango 

81301 

White  Rivef. 
Glenwood 

Spnngs  81601 

NEBRASKA— 
Nebraska-Samuel  R. 
McKelvie,2  Chadron 

69337 

SOUTH  DAKOTA— 
Black  Hills.  Custer 

57730 

WYOMING— 

Bighorn.  Sheridan 

82801 

Medicine  Bow, 

Laramie  82070 

Shoshone,  Cody 

82414 

R-3,  Southwestern 
Region.  517  Gold 
Ave..  SW, 
Albuquerque,  New 
Mexico  87102 
Regional  guide 
ARIZONA— 
Apache- 
Sit  greaves.  2 
Springe  rville 

85938 

Coconino,  Flagstaff 

86001 ! 

Coronado,  Toscon 

85702 

Kaibab.  Williams 

86046 

Prescott,  Prescott 

86301 

Tonto,  Phoenix 

85034 

NEW  MEXICO— 
Carson.  Taos 

87571 

Cibola. 
Albuquerque 

87112 

Gila,  Silver  City 

88061 

Lincoln. 
AlarrK>gordo 

88310 

Santa  Fe,  Santa  Fe 

87501 

R-4.  InterrrKMJntain 
Region,  324  25th 
Street,  Ogden,  Utah 
84401 

Regional  guide , 

IDAHO— 

Boise.  Boise  83706 . 
Caribou,  Pocatello 

83201 

Chalhs.  Challis 
83226 


Fiscal  year  to  Ije 
completed 


DEIS 


( 


FEIS» 


1982 
1983 

1982 

1982 

1984 
1984 
1984 


1981 


1985 

1984 
1985 

1985 
•1986 

1981 
1987 
1985 
1985 


1963 
1984 

1985 

1983 

1985 
1986 
1986 


1983 


1986 

1987 

1986 

1987 

1985 

1986 

1986 

1987 

1985 

1987 

1985 

1986 

*  1987 

1985 
M987 

*  1987 
1987 

1964 
1988 
1986 
1987 


NATIONAL  Forest  System  Field  Of- 
fices AND  Fiscal  Year  Filing  Dates 
OF  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion Agency— Continued 


Headquarters  location 


Fiscal  year  to  be 
completed 


DEIS 


Payette.  McCall 

83638 

Salmon.  Salmon 

83467 

Sawtooth.  Twin 

Falls  83301 

Targhee.  St. 

Anthony  83445.. 

NEVADA— 

Humboldt.  Elko 

89801 

Toiyatje.  Rer>o 

89501 


UTAH— 

Ashley.  Vernal 
84078 


Dixie,  Cedar  City 
84720 

Fishlake,  Richfield 
84701 

Manti-LaSal,  Pnce 
84501 

Uinta,  Provo  84601 

Wasatch-Cache,' 
Salt  Lake  City 
84138 


WYOMING-Bridger- 
Teton,'  Jackson 

83001 

R-5.  Pacific  Southwest, 
630  Sansome  Street 
San  Francisco, 
California  94111 

Regional  guide 

CALIFORNIA— 

Angeles,  Pasadena 

91101 

Clevelar>d,  San 

Diego  92188 

Eldorado, 

Placerville  95667 . 
Inyo,  Bishop  93514 . 
Klamath,  Yreka 

96097 

Lassen,  Susanville 

96130 

Los  Padres,  Goleta 

93107 

Mendocino, 

Willows  95988 

Modoc,  Alturas 

96101 

Plumas,  Ouincy 

95971  

San  Bernardino, 
San  Bernardino 

92408 

Sequoia,  Porterville 

93257 

Shasta-Trinity.* 
Redding  96001 


1985 

1985 

1985 

•1985 

1985 
1985 

1985 

1985 

1985 

1985 
1985 

1985 
1987 

1981 

1985 
1985 

*  1987 

♦  1987 


FEIS=> 


1987 
1987 
1987 
1985 

1986 
1986 

1987 

1985 

1986 

1987 
1985 

1985 
1987 


1984 

1987 

1986 

1988 
1988 


•1987 

1989 

1986 

1988 

1986 

1988 

'1967 

1988 

1986 

1989 

1986 

1987 

1986  1988 

1986  j        1987 
•« 1987  1        1989 


National  Forest  System  Field  Of- 
fices AND  Fiscal  Year  Filing  Dates 
of  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion AGENCY— Continued 


Headquarters  location 


Fiscal  year  to  be 
completed 


DEIS         FEIS' 


Sierra.  Fresno 

93721 

Six  Rivers.  Eureka 

95501 

Stanislaus- 
Calaveras,  Big 
Tree,  2  Sonora 

95370 

Tahoe.  Nevada  City 

95959 

Lake  Tahoe  Basin 
Management 
Unit.  So.  Lake 

Tahoe 

R-6.  Pacific  Northwest 
Region,  319  SW  Pine 
Street,  P.O.  Box 
3623,  Portland, 
Oregon  97208 

Regional  guide 

Supplemental  EIS 


OREGON— 

Deschutes,  Bend 

977701 

Fremont,  Lakeview 

97630 

Malheur,  John  Day 

97845 

Mt  Hood,  Portland 

97233 

Ochoco.  Prineville 

97754 

Rogue  River. 

Medford  97501.... 
Siskiyou,  Grants 

Pass  97526 

Siuslaw.  Corvallis 

97330 

Umatilla.  Pendleton 

97801 

Umpqua.  Roseburg 

97470 

Wallowa-Whitman.* 

Baker  97814 

Willamette.  Eugene 

97440 

Winema.  Klamath 

Falls  97601 


WASHINGTON— 
Colville,  Colville 

99114 

Gifford  Pinchot, 

Vancouver  98660 
Mt.  Baker- 

Snoqualmie,* 

Seattle  98101 

Okanogan, 

Okanogan  98840 . 
Olympic,  Olympia 

98501 

Wenatchee, 

Wenatchee 

98801 


•1986 

*  1987 

1987 
1986 

•1986 


1982 
•1986 


1986 

1987 

1987 

1987 

M987 

1987 

♦1987 

M987 

1987 

1987 

1986 

1987 

1987 

1987 

1987 

1987 

1986 
«1987 

M987 


1988 
1988 

1988 
1988 

1988 


1984 
•1987 


1988 
1988 
1988 
1988 
1988 
1988 
1987 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 

1988 
1988 
1988 

1988 


11136 


Federal  Register  /  Vol.  52,  No.  66  /  Tuesday.  April  7.  1987  /  Ndtices 


National  Forest  System  Field  Of- 
fices AND  Fiscal  Year  Filing  Dates 
OF  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion Agency — Cksntinued 


Headquarters  location  ' 


R-8,  Southern  Region, 
1 720  Peactree  Road, 
NW,  Atlanta,  Georgia 
30309 

Regional  guide 

ALABAMA— 

National  Forests  in 
Alabama.^ 
Montgomery 

36101 

William  B. 

Bankhead 

Conecuh 

Talladega 

Tuskegee 

ARKANSAS— 

Ouachita.  Hot 

Spnngs  79101 

Ozark-St.  Francis,^ 
Russellville 

72801 

FLORIDA— 

Natbnal  Forests  in 
Flonda.2 
Tallahassee 

32301 

Apalachicola 
Ocala 
Osceola 
GEORGIA— 
Chattahoochee- 
Oconee,  2  Gainesville 

30501 

KENTUCKY— Daniel 
Boone,  Winchester 

40391 

LOUISIANA— Kisatchie, 

Pineville  71360 

MISSISSIPPI— 

National  Forests  in 
Mississippi,  2 
Jackson  39205.... 
Bienville 
Delta 
DeSoto 
Holly  Springs 
Homochitto 
Tombigbee 
NORTH  CAROLINA— 
National  Forests  in 
North  Carolina,^ 
Asheville  28802 
Nantahala  and 

Pisgah 

Uwharrie  and 

Croatan 

PUERTO  RICO— 
Carnbbean,  Rio 

Piedras  00928 

SOUTH  CAROLINA— 

Francis-Marion 

Sumter,^  Columbia 
29202 


Fiscal  year  to  be 
completed 


DEIS 


FEIS» 


1982 


1985 


1985 


1985 


1985 


1984 

1985 
1984 

1985 


1984 


1986 


1986 


1986 


1986 


1985 

1985 
1985 

1985 


1985 
1985 

1985 
1984 
1985 


1987 
1986 

1986 
1985 
1985 


National  Forest  System  Field  Of- 
fices AND  Fiscal  Year  Filing  Dates 
OF  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion Agency — Continued 


Headquarters  location  ' 


TENNE6SEE- 
Cherokee,  Cleveland 

37311 

TEXAS^ 

National  Forests  in 
Texas,*  Lufkin 

75901 

Angelina 
Davy  Crockett 
Sabine 
Sam  Houston 
VIRGirjA— 
George 
Washington, 
Harnsonburg 

22801 

Jefferson,  Roanoke 

24011 

R-9,  Eastern  Region, 
633  West  Wisconsin 
Avenue,  Milwaukee, 
Wisconsin  53203 

Regional  Guide 

ILLINOIS— Shawnee, 

Hamsburg  62946 

INDIAr^A  and  OHIO— 
Wayne-Hoosier,* 
Bedford,  IN 
47421 

Wayne 

Hoosier 

MICHIGAN— 
Hiawatha, 

Escanaba  49829. 
Huron-Manistee,* 

Cadillac  49601 .... 
Ottawa,  Ironwood 

49938 

MINNESOTA— 
Chippewa,  Cass 

Lake  56633 

Superior,  Duluth 

65801 

MISSOURI- Mark 

Twain,  Rolla  65401 .... 
NEW  HAMPSHIRE  and 
MAINE— White 
Mountain,  Laconia, 

NH  03246 

PENNSYLVANIA— 
Allegheny,  Warren 

163^5 

VERMONT— Green 
Mountain,  Rutland 

05701 

WEST  VIRGINIA— 
Monongahela.  Elkins 

26241 

WISCONSIN— 
Chequamegon, 
Park  Falls  54552 


Fiscal  year  to  be 
cornpleted 


DEIS 


FEIS' 


1965 


1985 


1985 
1985 

1982 
1985 


«1987 
1984 


1985 
1985 
1985 

1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 


1986 


1987 


1986 
1986 

1984 
«1987 


1987 
1986 


«1987 

1986 

♦1987 

1986 
1986 
1986 

1986 
1986 
*  1987 
1986 
1986 


National  Forest  System  Field  Of- 
fices AND  Fiscal  Year  Filing  Dates 
of  Regional  Guides  and  Forest 
Plans  With  Environmental  Protec- 
tion Agency— Continued 


Headquarlert  location 


Fiscal  year  to  be 
completed 


DEIS 


Nicolet, 
Rhinetender 
54501  

1985 

1981 

1982 
M989 
M989 

M989 

1986 

R-10,  Alaska  Region, 
Federal  Office 
Building,  P.O.  Box 
1628.  Juneau,  Alaska 
99802 

Regional  guide 

*  1984 

ALASKA— 
ChugacU, 
Anchorage 
99502 

1984 

Tongas»-Chatham, 
Sitka  99835 

'  1989 

Tongasa 
KetcN 

Tongasj 
Peterj 
9983;^ 

-Ketchikan, 
kan  99901 ... 
-Stikine, 
burg 

=  1989 
»1989 

FEIS- 


>  Mailing  address  for  each  National  Forest. 

*  Two  or  more  separately  proclaimed  Na- 
tional Fofeste. 

'  DEIS  and  FEIS  mean  Draft  and  Final  Envi- 
ronmental Impact  Statements. 

■•  Filed  with  EPA  in  fiscal  year  1987. 

'  One  ElS  will  be  filed  for  the  Tongass 
National  Forest. 

•An  earlier  published  Draft  ElS  will  be  sup- 
plemented or  revised. 


[FR  Doc.  87-7457  Filed  4-6-87;  8:45  am) 
BIUING  CODE  4310-<4-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  (being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  March 
28, 1987.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  April 
22, 1987. 

Carol  D.  ShuU, 

Chief  of  Registration,  National  Register. 
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ALASKA 

Ketchikan  Gateway  Borough 

Kotchikan.  Ketchikan  Ranger  House.  309 
Gorge  St. 

CONNECTICUT 

New  Haven  County 

Branford.  Branford  Center  Historic  District. 
Roughly  t)ounded  by  US  1,  Branford  River 
on  the  East  and  South,  Monroe,  and 
Kirkham  Sts. 

INDIANA 

Jackson  County 

Low  Spur  Archaeological  Site  (12 /  87J 

KENTUCKY 

Harrison  County 

Cynthiana,  Spur  Gasoline  Station,  201  E 
Bridge  St. 

MARYLAND 

Wicomico  County 

I  lebron  vicinity.  Western  Fields.  Porter  Mill 
Rd. 

MISSOURI 

Pike  County 

Louisiana,  Georgia  Street  Historic  District, 
Roughly  Georgia  St.  between  Main  and 
Seventh  Sts. 

St.  Louis  (Independent  City) 

Oalihcrst  Place  Concrete  Block  District, 
Roughly  bounded  by  Julian,  Oakley, 
Plymouth,  and  Oakhcrst 

NEW  YORK 
Onondaga  County 

Syracuse.  Syracuse  Post  Office  and 
Courthouse,  4  Clinton  Square 

Westchester  County 

Tarrylown.  Christ  Episcopal  Church, 
Broadway  and  Elizabeth  Sts. 

NORTH  CAROUNA 

Mecklenburg  County 

Charlullc.  Myers  Park  Historic  District, 
Roughly  bounded  by  N  C  16,  Queens  Rd. 
East  and  West,  and  Lillington  Ave. 

OHIO 
Cuyahoga  County 

Cleveland.  Colonial  and  Euclid  Arcades,  506 
and  600  Euclid  Ave. 

Ejie  County 

Sandusky.  Doerzhnch,  George  J..  House, 
1208-1210  Central  Ave. 

Fairfield  County 

Lancaster  vicinity,  Artz,  John,  Farmhouse, 
5125  Duffy  Rd. 

Fayette  County 

Mt.  Sterling  vicinity.  McCaffertv,  William. 
Farmhouse.  7099  O  H  207  N  E 


Washington  Court  Mouse,  Robinson-Pavey 
House.  421  W.  Court  St. 

Franklin  County 

Gahanna.  Old  Peace  Lutheran  Church,  78-82 
N.  High  St. 

Fulton  County 

Wausen.  /ones-Reod-Touvelle  House,  435  E. 
Park  St. 

Montgomery  County 

Dettering.  Long-Mueller  House,  986 
Laurelwood  Rd. 

Pickaway  County 

Orient  vicinity,  Scioto  Township  District  No. 
2  Schoolhouse.  8143  Snyder  Rd. 

SOUTH  CAROUNA 

Charleston  County 

Edisto  Island  vicinity.  Old  House  Plantation 
and  Commissary  {Boundary  Increase) 
(Edisto  Island M  fl  -4/  .5  mi.  E  of  S  C  174 
and  Oak  Island  Rd.  Jet.,  then  right  on  dirt 
Rd. 

Oconee  County 

Seneca,  Seneca  Historic  District  (Boundary 

Increase).  300  S.  Fairplay  St. 
|FR  Doc.  87-7538  Filed  4-&-87:  8:45  am] 

BILUNG  COt>E  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances;  Proposed 
Revised  1987  Aggregate  Production 
Quotas 

agency:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Notice  of  proposed  revised  1987 
aggregate  production  quotas. 

SUMMARY:  This  notice  proposes  revised 
1987  aggregate  production  quotas  for 
controlled  substances  in  Schedule  II  of 
the  Controlled  Substances  Act.  Since  the 
establishment  of  the  1987  aggregate 
production  quota  on  December  30, 1986 
(51  FR  47071),  DEA  has  reviewed  data 
submitted  by  the  registered 
manutacturers  concerning  1986 
dispositions  and  year-end  inventories 
and  has  determined  that  revisions  of 
some  of  the  previously  established 
quotas  are  necessary. 

DATE:  Comments  or  objections  should  be 
received  on  or  before  May  7, 1987. 

ADDRESS:  Send  comments  or  objections 
to  the  Administrator,  Drug  Enforcement 
Administration,  1405  I  Street  NW., 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McCIain,  Jr..  Chief.  Drug 


Control  Section,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  633-1366. 

SUPPLEMENTARY  INFORMATION:  Section 

306  of  the  Controlled  Substances  Act  (21 
U.S.C  826)  requires  the  Attorney  General 
to  establish  aggregate  production  quotas 
for  all  controlled  substances  in 
Scheudules  I  and  II  each  year. 

This  responsibility  has  been  delegated 
to  the  Administrator  of  the  Drug 
Enforcement  Administration  pursuant  to 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations. 

On  December  30, 1986,  a  notice  of  the 
1987  aggregate  production  quotas  was 
published  in  the  Federal  Register  (51  FR 
47071).  Indicated  in  that  notice  was  thaL 
pursuant  to  Title  21  of  the  Code  of 
Federal  Regulations,  §  1303.23(c).  the 
Administrator  of  the  Drug  Enforcement 
Administration  would  adjust  these 
quotas  in  early  1987.  These  aggregate 
production  quotas  represent  those 
amounts  of  controlled  substances  that 
may  be  produced  in  the  United  States  in 
1987  and  does  not  include  amounts 
which  may  be  imported  for  use  in 
industrial  processes. 

Dased  on  a  review  of  1986  year-end 
inventories,  1986  disposition  data 
submitted  by  quota  applicants, 
estimates  of  the  medical  needs  of  the 
United  States  submitted  to  the  Drug 
Enforcement  Administration  by  the 
Food  and  Drug  Administration  and  other 
information  available  to  DEA,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  under  the  authority 
vested  in  the  Attorney  General  by 
section  306  of  the  Controlled  Substances 
Act  of  1970  (21  U.S.C.  826)  and  delegated 
to  the  Administrator  by  §  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations, 
hereby  proposes  the  following  changes 
in  the  1987  aggregate  production  quotas 
for  the  listed  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base: 


SchetMell 


Artentanil 10.000  0 

Amobaitrtal _..       887.000  0 

Ampneiamme 325.000         372.000 

Codeine  (foe  sale) 58.001.000     80.199,000 

CoOeine  (lor  convecsion) _..     4.064.0OO  1    3.814.000 

Desoivephedrioe  1,360.000  '     1  314,000 

1,300,000  grams  lor  me  production  ol  levodesoiyepnedrin* 
tor  use  m  a  rKXKOnlroMed,  nonprescription  product  and 
14,000  grams  lor  the  production  o<   meihamprteiamne 


Prewously 
estab- 
kshed 
1987 

production 
quota 


Proposed 

revtspd 

1967 

aggregate 

production 

quota 


Dcxtropropoirypnene.. 
Dinydrocodeme  . 
Dipnenonylale  „.. 
Hydrocodone 


69,637,000  74  106,000 

823,000  444000 

£84,000  '  971.000 

1.859.000  '  2,431.000 


J 
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ScKeduleM 


HydronwphOOB — _. 

Levofphanol - 

MoaeinjiiK 

Methadone  „ 

Methadone  Intarmediale  (4-cyano- 
2'dime<tiylaiT«no-4.4- 

(kphenytbulanel 

Mixed  AkakMls  o<  Opwm 

Mofphme  (for  sate) 

Morphine  (for  converson) 

Opum  (tvictue*.  extracH  etc  air- 
pressed  m  terms  o<  USP  pow- 
dered opwm) 

Oiycodone  (tar  sale) ... 

Perrtobartital _ _ 

Phenmatrazne 

Seoobarbilal - 

Phenytacetone _ 


Previoualy 
estab- 


1987 
aggregate 
production 

quota 


196.000 

22.500 

11.262.000 

1.510.000 


1.B86.000 

10.500 

2.078,000 

62.557.000 


1.506.000 

2.333.000 

12.000.000 

100.000 

1.963.000 

755.000 


Proposed 

reMied 

1967 

aggregate 

production 

quoM 


206.000 

14.500 

11.586.000 

1.231.000 


1.539.000 

3.000 

2.802.000 

64.466.000 


1,676.000 

2.202,000 

12.937.000 

0 

927.000 

944.000 


All  interested  persons  are  invited  to 
submit  their  comments  and  objections  in 
writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above 
mentioned  substances  without  Tiling 
comments  or  objections  regarding  the 
other.  If  a  person  believes  that  one  or 
more  issues  raised  by  him  warrant  a 
hearing,  he  should  so  state  and 
summarize  the  reasons  for  his  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  a  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
hea.-d  and  setting  the  time  for  the 
hearing. 

Pursuant  to  section  3(c)(3)  and 
(3)(e)(2)(C)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominately  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Duted:  March  30. 19B7. 

John  C.  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 

|FR  Doc.  87-7645  Filed  4-6-87;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  recordkeeping/reporting 
requirements  under  review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  qre  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  indentification 
numbers,  if  applicable. 

Holv  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  business  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 
The  number  of  forms  in  the  requests 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
Comments  and  questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clerance  Officer.  Paul 
E.  Larson,  telephone  (202)  523-6331. 
Comtients  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  Room  N- 
1301.  Washington,  D.C.  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OLMS/MSHA/ 
OSHA/PWBA/VETS),  Office  of 
Management  and  Budget,  Room  3208, 


Washington,  D.C.  20503  (Telephone  (202) 
395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

I 

Bureau  of  Labor  Statistics 

Survey  of  Employer  Provided  Child-Care 
Benefits 

BLS372 

One-time  $urvey 

State  or  local  government;  Businesses  or 
other  for-profit.  ^ 

Federal  agencies  or  employees.  Non- 
profit institutions: 

Small  businesses  or  organizations 

10,000  responses:  1,333  hours:  1  form 

The  Survey  of  Employer  Provided 
Child-Care  Benefits  will  collect 
information  on  establishment  practices 
of  providing  child-care  and  related 
benefits.  The  results  will  provide 
estimates  of  the  incidence  of  these 
various  benefits  across  broad  industry 
groups  nationwide. 

Employment  or  Training  Administration 

Data  Collection  and  Analyses  of  JTPA 

Evaluation  Experiments 
Other 

Individuals  or  households 
45,532  respondents:  15,402  hours:  survey 

JTPA  mandates  evaluation  of  the 
effectiveness  of  JTPA  programs. 

DUE  to  ambiguous  results  of  prior 
evaluations,  USDOL  will  carry  out  a 
classical  field  experiment  in  a  sample  of 
20  locations  to  measure  net  impacts,  and 
improve  future  quasiexperimental 
analyses. 

Approval  is  sought  for  information 
collections  to  support  this  evaluation. 

Occupational  Safety  and  Health 
Administration 

Cadmium  , 

Other,  nonrecurring  | 

Businesses  or  other  for-profit 
205  respojiese;  113  hours 

The  information  for  which  this  request 
has  been  submitted  is  required  for  the 
Regulatory  Impact  Analysis  of  a 
proposed  Cadmium  Standard.  The 
information  will  be  requested  of       / 
businesses  who  manufacture  cadmium- 
containing  products  or  cadmium 
compounds.  I 

Data  on  finances,  employee 
exposure*,  processes,  and  exposure 
limiting  practices  will  be  sought. 
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Revision 

Bureau  of  Labor  Statistics 

CPI  Commodities  and  Services  Data 

Collection  Forms 
1220-0039:  BLS  3400.  BLS  34O0A.  BLS 

3400B,  BLS  34O0C.  BLS  3401 
Monthly  or  bimonthly 
State  or  local  governments;  Businesses 

or  other  for-profit; 
Non-profit  institutions;  Small  businesses 

or  organizations 
275.204  responses;  87,683  hours;  5  forms 

The  Consumer  Price  index  (CPI)  is  the 
nation's  leading  measure  of  inflation  at 
the  retail  level.  It  is  widely  used  to 
measure  the  success  of  national 
economic  policy  and  to  escalate  federal 
and  private  payments  of  many  kinds. 
The  Commodities  and  Services  Survey 
provides  the  measure  of  price  change  for 
about  80  percent  of  the  CPI.  Effective 
March  31, 1987,  responsibility  for  the 
collection  of  residential  electricity  prices 
will  be  transferred  from  the  Department 
of  Energy  (DOE)  to  the  Bureau  of  Labor 
Statistics  (BLS).  Although  individual 
electricity  prices  are  currently  available 
from  DOE,  all  electricity  data  collected 
by  BLS  will  be  subject  to  the  usual  BLS 
confidentiality  restrictions.  Thus, 
beginning  in  April  1987  only  aggregate 
electricity  data  will  be  available  to  the 
public. 

Extension 

Employment  and  Training 
A  dministration 

Forms  for  Interstate  Clearance  Program 

of  Services  to  Migratory 
Workers  and  Employers 
1205-0134;  ETA  790.  795.  785,  785A 
On  occasion 

State  or  local  governments 
52  respondents;  6,500  burden  hours;  4 

forms 

State  Employment  Security  Agencies 
use  forms  in  servicing  agricultural 
employers  to  insure  their  labor  needs  for 
domestic  migratory  agricultural  workers 
are  met;  in  servicing  domestic 
agricultural  workers  to  assist  them  in 
locating  jobs  expeditously  and  orderly: 
and  to  insure  exposure  of  employment 
opportunities  to  domestic  agricultural 
workers  before  certification  for 
employment  of  foreign  workers. 

Mine  Safety  and  Health  Administration 

Annual  Status  Report  and  Certification 
and  Weekly  Inspections  of  Refuse 
Piles  and  Impoundments 

1219-0015 

Annually:  weekly 

Businesses  and  other  for  profit;  small 
businesses  or  organizations 

675  respondents;  79.350  hours 


Requires  coal  mine  operators  to 
submit  to  MSHA  an  annual  status  report 
and  certification  on  refuse  piles  and 
impoundments;  and  to  keep  records  of 
the  results  of  weekly  examinations  and 
instrumentation  monitorings  of 
impoundments. 

Hazard  Communication 

OSHA-245 

Occupational  Safety  and  Health 

Administration 
Recordkeeping;  On  Occasion 
Businesses  or  Other  Profit.  Small 

Businesses  or 
Organizations 
328.000  Responses;  806,640  Hours:  1 

form 

The  Hazard  Communication  Standard 
requires  chemical  manufacturers  and 
importers  to  generate  hazard 
information  about  their  products,  and 
make  it  available  to  employers  and 
employees  covered  by  the  rule. 
Respondents  will  be  chemical 
manufacturers,  importers,  and 
distributors  of  chemicals.  Transmittal  of 
such  information  will  increase 
protection  to  employees  exposed  to 
chemicals  and  decrease  the  incidence  of 
chemical  source  illnesses  and  injuries. 

Departmental  Management,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 

Qualifications  Inquiry  for  Positions  in 

the  Local  12  Bargaining 
Unit-DL  1-1104 
1225-0016;  PERS-5 
On  occasion 

Individuals  or  households 
1,000  responses;  250  hours:  one  form 

This  form  is  required  under  the 
Department  of  Labor's  negotiated  Merit 
Staffing  Plan  for  positions  in  the  Local 
12  barganining  unit  to  collect 
information  by  the  Personnel  Office 
from  the  applicants  supervisor.  The 
information  will  be  used  by  raters  to 
evaluate  outside  applicants  against  the 
requirements  of  the  vacancy  to  be  filled. 

Reinstatement 

Occupational  Safety  and  Health 
Administration 

Quarterly  Report  of  State  Compliance 
and  Standards  Activities  and  Migrant 
Housing  Inspections/Violations 
Report 

1218-0004;  OSHA  120, 120A.  124 

Quarterly 

State  or  local  governments 

3  responses:  360  hours 
29  CFR  1902  requires  each  State 

having  an  approved  plan  to  submit 

reports  so  that  the  Secretary  may 

evaluate  the  manner  in  which  each  State 

is  carrying  out  its  responsibility  under 

the  plan. 


Occupational  Safety  and  Health 
Administration 

Powered  Platforms  for  Exterior 

Maintenance 
1218-0121 
On  Occasion 

Businesses  or  other  for-profit 
234.000  responses;  243.750  hours;  3  forms 

OSHA  is  requiring  this  information  to 
be  collected  by  employers  for 
determining  the  cumulative  maintenance 
of  a  powered  platform  and  for  taking  the 
necessary  preventive  action  to  assure 
employer  safety. 

Occupational  Safety  and  Health 
Administration 

Ionizing  Radiation 

OSHA-253 

On  occasion,  annually 

Businesses  or  Other  For- Profit;  Federal 

Agencies  or 
Employees,  Small  Businesses  or 

ogranizations 

Number  of  responses  vary:  44,600 
Hours:  0  form  This  information  is  to  be 
collected  by  employers  to  protect 
employees  exposed  to  radiation  in  the 
workplace. 

Signed  at  Washington,  DC.  this  2nd  day  of 
April.  1987. 

Paul  E.  Larson, 

Departmental  Clearance  Officer 

(FR  Doc.  87-7660  Filed  4-6-87:  8:45  am) 

BILUMQ  CODE  4S10-2e-M 


Ennployment  and  Training 
Administration 

(TA-W-18,227) 

Chevron,  U.S.A.,  Inc.,  Cleves  Refinery, 
Cleves,  OH;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  March  2. 1987, 
the  Oil.  Chemical  and  Atomic  Workers 
International  Union  (OCAW)  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  filed  on  behalf  of  workers  at 
Chevron.  U.S.A.,  Incorporated.  Cleves, 
Ohio.  The  denial  notice  was  signed  on 
February  2. 1987  and  published  in  the 
Federal  Register  on  February  19. 1987 
(52  FR  5211). 

Pursuant  to  29  CFR  9G.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
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in  Ihe  determination  of  facts  not 
previously  considered;  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  the  Chevron. 
U.S.A.  refinery  at  Cleves  could  not 
remain  competitive  because  it  did  not 
have  the  capability  to  refine  low  cost 
imported  crudes. 

In  order  for  a  worker  group  to  become 
certified  eligible  to  apply  for  adjustment 
assistance  it  must  meet  all  three  group 
eligibility  criteria  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 — 
significantly  decreased  employment; 
decreased  sales  or  production  and 
increased  imports  contributing 
importantly  to  worker  separations. 
Investigative  findings  show  that  the 
decreased  employment  criterion  was  not 
met  in  1985.  The  Cleves  refinery  clo.sed 
in  July,  1986. 

The  predominant  portion  of 
production  at  the  Cleves  refinery  was 
gasoline  and  diesel  fuel.  U.S.  imports  of 
motor  gasoline  decreased  absolutely 
and  relative  to  domestic  shipments  in 
the  first  half  of  1986  compared  to  the 
sam.e  period  in  1985.  The  ratio  of  imports 
to  domestic  gasoline  shipments  was  less 
than  five  percent  in  the  first  half  of  1986. 
U.S.  imports  of  distillate  fuel  oil, 
including  diesel  fuel,  also  declined 
absolutely  and  relative  to  domestic 
shipments  over  the  same  periods.  The 
ratio  of  imports  to  domestic  shipments 
was  about  six  percent  in  the  first  half  of 
1986. 

Concerning  the  claim  that  the  Cleves 
refinery  did  not  have  the  potential  or 
capability  to  refine  high  sulfur  imported 
crudes,  this,  in  itself,  would  not  form  a 
basis  for  certification.  Technological 
unemployment  and  potential  imports 
together  would  not  meet  the  increased 
import  criterion  of  the  Trade  Act. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  31sl  day  of 
March,  1987. 

Harold  A.  Bratt, 

Deputy  Director,  Office  of  Program 

Maiuigenwnt,  iflS. 

|FR  Doc.  87-7661  Filed  4-6-87:  8:45  am] 

BILLING  CODE  4StO-30-ll 


|TA-18,883] 

Cooper  Industries,  Arrow  Hart 
Division,  Oanietson,  CT;  Affirmed 
Determination  Regarding  Application 
for  Reconsideration 

The  Ititemational  Brotherhood  of 
Electrical  Workers  (IBEW)  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  behalf  of 
former  Workers  at  Cooper  Industries. 
Arrow  Hart  Division,  Danielson, 
Connedlicut.  The  determination  was 
published  in  the  Federal  Register  on 
March  10, 1987  (52  FR  7330). 

The  union  claims,  among  other  things, 
that  the  Danielson  plant  was  an 
integrated  production  facility  with  the 
Hartford  plant  of  Cooper  Industries 
whose  workers  are  covered  under  a 
certification  (TA-W-17,815). 

Conclution 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  3l8t  day  of 
March  1667. 

Roliert  Q.  Deslongchamps, 

Directok  Office  of  Legislation  and  Actuarial 
Ser\ices.  UIS. 

[FR  Doa  87-7662  Filed  4-6-87:  8:45  am] 

BILLING  COOE  4S10-30-M 

[TA-W-18,012etal.l 

Standard  Oil  Production  Co.;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

In  the  matter  of  TA-W-18.012 
Anchorage,  Alaska:  TA-W-18,013 
Executive  Offices,  Houston,  Texas;  TA- 
W-18,014  Gulf  Coast  Division,  Houston, 
Texas:;  TA-W-18,015  Continental 
Division,  Dallas,  Texas;  TA-W-18.016 
Technology  Center,  Dallas,  Texas;  TA- 
W-18,017  Midland,  Texas;  TA-W-18,018 
Oklahoma  City,  Oklahoma;  TA-W- 
18,019  Headquarters,  Cleveland,  Ohio; 
TA-W-18,020  Warrensville  Lab, 
Cleveland,  Ohio;  and  TA-W-18,021 
Caspef,  Wyoming. 

By  an  application  dated  February  19, 
1987,  a  company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determinations 
on  the  subject  petitions  for  trade 
adjusttnent  assistance  filed  on  behalf  of 
workers  at  the  above  mentioned 
locations  of  the  Standard  Oil  Production 
Company.  The  denial  notice  was  signed 


on  January  13, 1987  and  published  in  the 
Federal  Register  on  February  19, 1987 
(52  FR  5210). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previou^y  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  claims  that  the 
Standard  Oil  Production  Company  could 
not  justify  its  exploration  and 
production  efforts  because  of  global  oil 
economics  dictated  by  OPEC  pricing 
and  production. 

In  order  for  a  worker  group  to  become 
certified  eligible  to  apply  for  adjustment 
assistance  it  must  meet  all  three  group 
eligibility  criteria  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 — 
decreased  employment;  decreased  sales 
or  production  and  increased  imports 
contributing  importantly  to  worker 
separations.  Investigative  findings  show 
that  the  decreased  sales  or  production 
criterion  was  not  met  in  1985.  Sales  and 
production  at  the  Standard  Oil 
Production  Company  increased,  in 
quantity  and  in  value,  in  1985  compared 
to  1984  and,  in  quantity,  in  1986 
compared  to  1985.  Further,  the  average 
employment  of  production  workers  at 
the  Standard  Oil  Production  Company 
increased  in  1985  compared  to  1984. 

The  "contributed  importantly"  test  of 
the  increased  import  criterion  was  not 
met  in  the  first  half  of  1986.  The  findings 
showed  that  nearly  all  of  the  Standard 
Oil's  production  is  shipped  to  a  wholly 
owned  subsidiary  which  had  decreased 
imports  of  crude  oil  in  the  first  half  of 
1986  compared  to  the  same  period  in 
1985.  This  occurred  while  the  Standard 
Oil  increased  its  production  and  sales  in 
the  first  half  of  1986  compared  to  the 
same  period  in  1985. 

Most  of  the  crude  oil  is  refined  into 
gasoline  and  distillate  fuel  oil  by 
Standard  Oil's  major  customer.  U.S. 
imports  of  gasoline  declined  absolutely 
and  relative  to  domestic  shipments  in 
the  first  half  of  1986  compared  with  the 
same  period  of  198.S.  The  ratio  of  imports 
to  domestic  shipments  was  less  than 
five  percent  in  the  first  half  of  1986.  U.S. 
imports  of  distillate  fuel  oil  declined 
absolutely  and  relative  to  domestic 
shipments  in  1985  compared  to  1984  and 
in  the  first  isix  months  of  1986  compared 
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to  the  same  period  in  1985.  The  ratio  of 
.  imports  to  domestic  shipments  was 
about  six  percent  in  the  first  half  of  1986. 

Further,  the  fact  that  worker 
separations  occurred  among  the  salaried 
and  non-production  employees  because 
of  the  drop  in  oil  prices  would  not  form 
a  basis  for  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  price  decision.  Accordingly  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  30th  day  of 
March  1987. 

Robert  O.  Oeslongchamps, 

Director.  Office  of  Legislation  and  Actuarial 
Services. 

\FR  Doc.  87-7663  Filed  4-6-87.  8:45  am] 

RLUNG  CODE  4510-30-M 


ITA-17,9271 

USS  Corp.  (Formerly  United  States 
Steel  Corp.),  Lorain  Works,  Lorain,  OH; 
Affirmed  Determination  Regarding 
Application  for  Reconsideration 

On  December  29. 1986  the  petitioners 
requested  administrative 
reconsideration  and  were  granted  a 
filing  extension  to  supplement  their 
request  for  reconsideration  of  the 
Department  of  Labors  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  behalf  of 
workers  and  former  workers  at  USS 
Corporation,  Lorain  Works,  Lorain, 
Ohio.  The  determination  was  published 
in  the  Federal  Register  on  December  2. 
1986  (51  FR  43483). 

The  petitioners  claim,  among  other 
things,  that  the  Department  in  its  initial 
investigation  did  not  distinguish 
between  carbon  bar  and  alloy  bar 
products  produced  at  the  Lorain  Works. 
It  is  also  claimed  that  import 
information  on  commodity  classes 
(6068600,  6-:3216,  6103945  and  others)  are 
at  variance  wUh  the  overall  decrease  in 
imports  in  each  of  the  last  two  years  and 
inconsistent  with  the  Department's 
findings. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 


Signed  at  Washington.  DC  this  27th  day  of 
March.  1967, 

Barbara  Ann  Farmer, 

Acting  Director.  Office  of  Program 

Management.  UiS. 

(FR  Doc.  87-7664  Filed  4-6-87;  8:45  am] 

BUJNG  CODE  4S1O-30-M 


Mine  Safety  and  Health  Administration 

I  Docket  No.  M-87-56-C] 

H  L  4  W  Coat  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

H  L  &  W  Coal  Company,  14  Maple 
Street.  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity,  and  velocity)  to  its  H  L  &  W 
Slope  (I.D.  No.  36-07825)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9.000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3.000  cubic  feet  a  minute. 

2.  Air  sample  analysis,  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5.000 
cublic  feet  per  minute;  and 


c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5.000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
7. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  30. 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

|FR  Doc.  87-7665  Filed  4-6-67:  8:45  am] 

BILLING  CODE  4S10-43-M 


[Docket  No.  M-87-57-C] 

Mine  Hill  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mine  Hill  Coal  Company,  R.D.  *  2, 
Box  2844,  Poftsville,  Pennsylvania  17901 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Little  Buck 
Mountain  Slope  (I.D.  No.  36-07032) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
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emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
7, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  25,  1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safely  and  Health. 
[VR  Doc.  87-7666  Filed  4-6-67;  8:45  amj 

BILLING  COOE  4S10-43-M 

(Docket  No.  M-e7-65-Cl 

Mt.  Vernon  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Mt.  Vernon  Coal  Company,  Consol 
Plaza.  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems:  arrangement  of 
sprinklers]  to  its  Rend  Lake  Mine  (I.D. 
No.  11-00601).  located  in  Jefferson 
County.  Illinois  and  its  Wheeler  Creek 
Mine  (I.D.  No.  11-02387),  located  in 
Hamilton  County,  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
installation  requirements  of  water 
sprinkler  systems. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  single  line  of 
automatic  sprinklers  for  fire  protection 
systems  at  main  and  secondary  belt 
conveyor  drives.  In  support  of  this 
request,  petitioner  states  that: 

(a)  Automatic  sprinklers  will  be 
maintained  at  a  distance  of  not  more 


than  iD  feet  apart  with  actuation 
temperatures  between  200  degrees  F. 
and  230  degrees  F.; 

(b)  Automatic  sprinklers  will  be 
located  so  that  the  discharge  of  water 
will  extend  over  the  belt  drive,  belt  take- 
up,  electrical  control,  and  gear  reducing 
unit: 

(c)  During  operation  of  the  system, 
water  pressure  will  not  be  less  than  10 
psi:  anid 

(d)  A  test  to  insure  proper  operation 
will  bd  conducted  during  the  installation 
of  each  new  system  and  during 
subsequent  repair  or  replacement  of  any 
critical  part  thereof. 

3,  Petitioner  states  that  the  proposed 
altemste  method  will  provide  the  same 
degrea  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnisr  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
AdmiBistration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
7, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Datdd:  March  25, 1987. 
Patricia  W.  Silvey, 

Assoc^te  Assistant  Secretary  for  Mine 

Safetyiand  Health. 

|FR  Doc.  87-7667  Filed  4-6-87;  8:45  am) 

BILLINa  COOE  4S10-43-M 

lOocketNo.M-87-47-C] 

Terco,  Inc.;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Teeco,  Inc..  HC  73.  Box  1723,  Bryants 
Slorei  Kentucky  40921  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
1  Mine  (I.D.  No.  15-14730),  and  its  Terco 
No.  3  Mine  (I.D.  No.  15-12478)  both 
located  in  Knox  County.  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  Summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 


wheel  tracfors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximalely  30-^0%  of  the  coal  is 
hand  loaded.  Approximately  35%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  t()  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  stales  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  aBea,to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips: 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent: 

(d)  A  spare  continuous  miner  will  be 
available  |o  assure  that  all  coal  hauling 
tractors  Will  be  equipped  with  a  , 
continuous  miner: 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  comments 

Persons  interested  in  this  petition  may  ■ 
furnish  written  comments.  These 
comment!  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or  » 

received  In  that  office  on  or  before  May 
7, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
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Dated:  March  30, 1987. 
Patricia  W.  Silvey. 

Associate  Assislant  Secretary  for  Mine 

Safely  and  Health. 

|FR  Doc.  87-7668  Filed  4-ft-67;  8:45  am) 

BILLING  CODE  4S10-43-M 


r  Docket  No.  M-87-49-C) 

Three  X  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Three  X  Coal  Company.  P.O.  Box 
1149.  Barbourviile.  Kentucky  40906  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  Mine  No.  2  (I.D.  No.  15-15680)  located 
in  Knox  County.  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-^0%  of  the  coal  is 
hand  loaded.  Approximately  35%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector: 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapsed 
time  between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 


(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
7, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  30.  1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safely  and  Health. 

[m  Doc.  87-7669  Filed  4-«-87:  8:45  am| 
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(Docket  No.  M-87-64-CI 

U.S.  Steel  Mining  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

U.S.  Steel  Mining  Co.,  Inc.,  600  Grant 
Street,  Pittsburgh,  Pennsylvania  15230 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Gary  No.  50  Mine  (I.D.  No.  46-01816), 
and  its  Shawnee  Mine  (I.D.  No.  46- 
05907),  both  located  in  Pineville  County, 
West  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  metallic  frames, 
casings,  and  other  enclosures  of  electric 
equipment  that  can  become  "alive" 
through  failure  of  insulation  or  by 
contact  with  energized  parts  be 
grounded. 

2.  Petitioner  uses  a  continuity  ground 
monitoring  system  and  states  that  an 
internal  grounding  conductor  cannot  be 
used. 


3.  As  an  alternate  method,  petitioner 
seeks  a  modification  of  the  standard  to 
allow  the  use  of  mechanical  connection 
without  the  external  grounding  shunt. 
Petitioner  believes  that  the  mechanical 
connection  between  the  plug  and 
receptacle  housings  of  the  connector 
provides  an  effective  electrical  ground. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
7. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  25.  1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safely  and  Health. 

|FR  Doc.  87-7670  Filed  4-6-87;  8.45  am] 
BILLING  CODE  4S10-43-M 


[Docket  No.  M-87-69-C1 

W  &  D  Coal  Company,  Inc.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

W  &  D  Coal  Company.  Inc.,  P.O.  Box 
92.  Arfemus,  Kentucky  40903  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
1  Mine  (I.D.  No.  15-13376)  located  in 
Knox  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three  - 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydrauhcs. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  35%  of  the 
that  the  tractor  is  in  use.  it  is  used  as  a 
man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
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continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  slates  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
montoring  methane  and  oxygen  detector 
and  all  persons  will  be  trained  in  the  use 
of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
montoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips: 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  fractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  indspected  and  charged  by  a 
qualified  person.  The  monitor  will  also 
be  calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  41015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
7, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  March  30. 1987. 
Patricia  W.  Sllvey, 

Associate  Assistanl  Secretary. 

IFR  Doc.  87-7671  Filed  4-6-87;  8:45  am) 

BILLING  CODE  4510-43-N 


(Docket  No.  M-87-66-C1 

Westmoreland  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Westmoreland  Coal  Company,  P.O. 
Drawer  A  &  B,  Big  Stone  Gap,  Virginia 


24219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Holton  Mine  (I.D.  No.  44-04197) 
located  in  Lee  County.  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to  the 
differing  degrees  of  stability  to  which 
roof  conditions  deteriorate  in  the 
tailgate  entry  as  the  longwall  face  is 
mined,  application  of  the  standard  will 
result  in  a  diminution  of  safety. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  air  monitoring 
checkpoints  at  specific  locations.  In 
further  support  of  this  request,  petitioner 
statei  that: 

(a)  When  an  area  of  the  tailgate  entry 
cannot  be  safely  traveled,  the  approach 
to  that  area  will  be  dangered  off  and  the 
quality  and  quantity  of  air  returning 
from  the  longwall  face  will  be  evaluated 
for  methane  content  and  volume  outby 
the  dangered-off  area  (with  access 
traveled  from  the  mouth  of  the  panel): 
and 

(by  One-hour,  self-contained  self- 
rescuers  will  be  maintained  along  the 
longwall  face  in  sufficient  numbers  to 
provide  easy  and  prompt  access  should 
an  emergency  arise.  All  persons  who 
work  in  this  area  will  be  advised  when 
portions  of  the  tailgate  entry  are 
dangered  off  and  will  be  reinstructed  in 
emergency  evacuation  procedures. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comment.  These 
comments  must  be  filed  with  the  Office 
of  Standard,  Regulations  and  Variances, 
Mine  Safety  and  Health  Administration, 
Room  627,  4015  Wilson  Boulevard, 
Arlington.  Virginia  22203.  All  comments 
must  be  postmarked  or  received  in  that 
Office  on  or  before  May  7. 1987.  Copies 
of  the  petition  are  available  for 
ins[iection  at  that  address. 

Dated:  March  25.  1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safely  and  Health. 

|FR  Doc.  87-7672  Filed  4-6-87:  8:45  am] 
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NUCLEAR  REGUUVTORY 
COMMISSION 

[Docket  No.  50-3521 

Philadelphia  Electric  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory  i 

Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
39  issued  to  Philadelphia  Electric 
Company  for  operation  of  the  Limerick 
Generating  Station,  Unit  1,  located  in 
Montgomery  County,  Pennsylvania. 
The  proposed  amendment  would 
change  the  Technical  Specifications  (TS) 
in  accordance  with  the  licensee's 
application  for  amendment  dated 
January  30, 1987,  and  as  supplemented 
on  March  27, 1987,  to  permit  an  increase 
in  the  allowable  control  room  air 
leakage  rate.  The  change  to  the 
surveillance  requirement  in  TS  4.7.2.e.3 
would  allow  an  increase  from  525  cubic 
feet  per  minute  (cfm)  to  2100  cfm  in  the 
amount  of  outside  air  which  must  be 
taken  in  by  the  control  room  heating, 
ventilating  and  air  conditioning  (HVAC) 
systems  in  order  to  maintain  a  control 
room  internal  positivve  pressure  of  at 
least  one'eight  inch  water  gauge  during 
a  radiation  isolation  pressure  mode  of 
operation  of  the  control  room 
habilability  systems.  The  change  is 
requested  to  permit  the  establishment  of 
a  larger  opening  into  the  common  Unit  1 
and  2  control  room  to  facilitate  cable 
pulling  a$sociated  with  the  construction 
of  Unit  2. 

The  control  room  HVAC  systems 
operate  in  three  modes  of  operation  as 
follows:  (1)  The  chlorine  isolation  mode 
in  response  to  a  chlorine  accident  (2)  the 
other  toxic  chemical  isolation  mode  in 
response  to  other  toxic  chemical 
accidents,  and  (3)  the  radiation  isolation 
mode  in  response  to  a  high  radiation 
accident.  The  response  to  the  other  toxic 
chemical  accidents,  as  required  by  the 
degree  of  severity  of  the  event,  is  to 
manually  isolate  the  control  room, 
initiate  the  control  room  emergency 
fresh  air  supply  system  (CREFAS)  to 
process  ihe  recirculated  air  through 
charcoal  filters,  and  use  by  the 
operators  of  self  contained  breathing 
apparatus.  The  response  for  the  chlorine 
accident  is  similar  except  that  the 
isolation  is  automatic.  The  response  to 
the  radiation  accident  is  to 
automatically  isolate  the  control  room 
except  for  a  specified  intake  of  outside 
air  which  is  processed  by  the  CREFAS 
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before  being  used  to  maintain  the 
control  room  at  a  positive  internal 
pressure. 

The  proposed  change  would  result  in 
no  physical  system  design  changes  to 
the  normal  control  room  (CR)  HVAC  or 
CREFAS  system.  A  CR  admitting  2100 
cfm,  instead  of  525  cfm.  in  the  radiation 
isolation  mode  would  require  a 
corsponding  increase  in  the  flowrate 
processed  by  the  CREFAS  prior  to 
supplying  it  to  the  CR.  The  value  of  2100 
cfm  is  within  the  3000  cfm  capability  of 
the  CREFAS  as  discussed  in  the  FSAR. 
A  control  room,  that  is  assumd  to  be 
consistent  with  a  demonstrated  2100  cfm 
inleakage  capability  when 
unpressurized  and  isolated  in  the 
chlorine  or  other  toxic  chemical 
isolation  mode  would  require  the 
operators  to  rely  on  self  contained 
breathing  apparatus  at  an  earlier  time 
(2.1  minutes)  than  if  the  leadage  were 
consistent  with  the  lower  value  of  525 
cfm  (2.6  minutes). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  analyses  of 
no  significant  hazards  considerations  in 
its  request  for  the  license  amendment. 
The  licensee  has  concluded,  with 
appropriate  bases,  that  the  proposed 
amendment  satisfies  the  standards  in  10 
CFR  50.92  and,  therefore,  involves  no 
significant  hazards  considerations. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  submittals.  The 
staffs  evaluation  of  the  proposed 
changes  is  provided  below. 

Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Prenously 
Evaluated 

The  control  room  HVAC  systems, 
including  the  control  room  emergency 
fresh  air  system,  operate  in  response  to 
three  accident  scenarios  which  include  a 
high  radiation  accident,  a  chlorine 
release  accident  and  other  toxic 


chemical  release  accident.  There  are  no 
physical  changes  to  the  design  of  the  CR 
HVAC  or  the  CREFAS  system.  The 
system's  controls  will  compensate  for 
the  increased  opening  area  into  the 
control  room  space  by  increasing  the 
volume  of  outside  air  to  the  control  room 
in  order  to  keep  the  control  room 
pressurized  in  response  to  the  high 
radiation  accident.  The  increase  in  the 
potential  CR  inleakage  rate  during  its 
chlorine  and  other  toxic  chemical 
isolation  response  modes  continues  to 
provide  more  than  two  minutes  for 
operators  to  put  on  self  contained 
breathing  apparatus.  The  increase  in  the 
allowable  leakage  rate  and  the 
associated  increase  in  the  HVAC  flow 
rate  is  considered  by  the  licensee  to  be 
independent  of  those  events  which 
would  cause  a  high  radiation  or  toxic 
chemical  release  accident;  the 
probability  of  any  accident  previously 
evaluated  is,  therefore,  not  significantly 
increased.  The  licensee  has  evaluated 
the  change  in  consequences  resulting 
from  the  increased  leakage  and  finds 
that  the  radiological  doses  to  the 
operators,  as  shown  in  Table  1  of  the 
amendment  application  and  the 
supplemental  letter  dated  March  27, 
1987,  would  not  be  significantly 
increased.  These  calculated  doses 
remain  well  within  the  dose  guidelines 
of  Section  6.4  of  the  Standard  Review 
Plan  (SRP).  The  licensee  has  evaluated 
the  change  in  consequences  from  the 
chlorine  and  other  toxic  chemical 
release  accidents  and  finds  that  there  is 
no  significant  increase  in  consequences 
since  the  operators  will  continue  to  have 
more  than  the  two  minute  minimum 
specified  in  SRP  6.4  in  which  to  put  on 
self  contained  breathing  apparatus. 

Standard  2 — Create  the  Possibility  of  a 
New  or  Different  kind  of  Accident  From 
An  Accident  Previously  Evaluated 

The  proposed  changes  do  not 
physically  alter  the  normal  HVAC  or 
CREFAS  system  design  or  operation  nor 
does  it  affect  the  performance  of  any 
other  system.  The  proposed  change 
involves  an  increase  in  system  flow  rate 
which  is  within  the  design  capability  of 
the  system  to  meet  normal  operational 
requirements  and  the  high  radiation 
accident.  The  proposed  changes 
continue  to  allow  the  system  to  be 
isolated  upon  a  chlorine  or  other  toxic 
chemical  accident  in  sufficient  time  to 
provide  the  operators  with  over  two 
minutes  to  don  self  contained  breathing 
apparatus.  The  licensee  states  that  the 
analyses  at  the  proposed  increased  air 
leakage  rate  are  based  on  the  existing 
design  basis  radiological  accident 
described  in  FSAR  Sections  15.6  and 
15.10.2  and  releases  of  toxic  chemicals 


as  described  in  FSAR  Section  2.2.3  and 
that  no  new  or  different  types  of 
accidents  are  created  by  increasing  the 
allowable  leakage  rate  into  the  control 
room. 

Standard  3 — Involve  a  Signiricant 
Reduction  in  a  Margin  of  Safety 

The  licensee  states  that  while  the  CR 
dose  following  the  postulated  design 
basis  accidents  described  in  FSAR 
Sections  15.  6  and  15.10.2  is  increased 
with  the  higher  leakage  rate,  the 
reduction  in  the  margin  of  safety  is 
minimal  as  shown  in  Table  1  of  the 
amendment  application.  Table  1  shows 
that  although  there  will  be  an  increase 
in  the  calculated  dose  as  a  result  of  a 
high  radiation  accident  the  increase  is 
insignificant  and  the  dose  continues  to 
be  a  small  fraction  of  the  limits 
established  in  General  Design  Criterion 
19  and  in  the  Standard  Review  Plan. 

Since  the  allowable  inleakage  to  the 
CR  in  a  toxic  chemical  isolation  mode 
would  be  increase  by  the  proposed 
amendment  the  time  available  to  the 
operators  to  don  protective  breathing 
apparatus  before  the  concentration  of 
chlorine  or  other  toxic  chemicals  in  the 
CR  atmosphere  becomes  excessive  is 
reduced.  The  licensee  states  that  the 
effect  of  the  proposed  change  is  to 
reduce  the  time  available  for  the 
operators  to  respond  to  the  limiting 
chemical,  ethylene  oxide,  from  2.6 
minutes  as  stated  in  FSAR  Table  2.2-6, 
to  2.1  minutes.  The  2.1  minute  period  is 
still  in  excess  of  the  protective  action 
limit  of  two  minutes  or  less  as  discussed 
in  Section  6.4  of  the  Standard  Review 
Plan.  On  this  basis  the  licensee  has 
concluded  that  the  proposed  change 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  staff  notes  that  the  change  from 
2.6  minutes  to  2.1  minutes  in  the 
available  time  for  donning  breathing 
apparatus  is.  as  stated  by  the  licensee,  a 
decrease  in  the  margin  of  safety. 
Although  this  change  does  result  in  a 
reduction  in  the  margin  associated  with 
the  time  to  implement  protective 
measures  prior  to  incapacitation,  the 
staff  is  aware  of  the  various 
conservatisms  that  are  applied  to  the 
overall  evaluation  of  the  toxic  gas  risk. 
This  includes  conservatisms  with 
respect  to  the  likelihood  and  magnitude 
of  a  toxic  gas  release,  as  well  as  the 
degree  of  gas  dispersion  and  infiltration 
into  the  control  room.  Hence,  when 
considered  in  the  context  of  the 
complete  sequence  of  events  associated 
with  toxic  gas  hazards  and  accident 
analyses,  the  effect  of  the  calculated 
decrease  from  2.6  to  2.1  minutes  on  the 
overall  toxic  gas  risk  is  small. 


Ill  If: 
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The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  Example  vi  relates  to  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  of  component  specified  in  the 
Standard  Review  Plan  (SRP). 

In  this  case  the  proposed  change  is 
similar  to  Example  vi  in  that  even 
though  the  margin  between  the 
calculated  and  the  allowable  control 
room  doses  due  to  a  radiation  accident 
and  the  margin  between  the  previously 
available  time  and  the  minimum 
allowable  time  for  the  operators  to  put 
on  self  contained  breathing  apparatus  in 
response  to  a  toxic  chemical  accident  is 
reduced,  the  change  results  in  calculated 
doses  and  a  response  time  which  are 
within  the  acceptance  criteria  specified 
in  the  SRP. 

As  the  changes  requested  by  the 
licensee's  January  30, 1987  submittal  fit 
Example  (vi)  as  well  as  satisfy  the 
criteria  of  10  CFR  50.92.  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  with  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  should  be 
addressed  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Rpgulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  this 
Federal  Register  notice.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  1717  H 
Street,  NW.,  Washington  DC. 

By  May  7, 1987,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 


request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  perhearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shaU  file  a  supplement  to  the  petition  to 
intervene  which  may  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Conteotions  shall 
be  liaiited  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  Those  permitted 
to  intervene  become  parties  to  the 
proceeding,  subject  to  any  limitations  in 
the  order  granting  leave  to  intervene, 
and  have  the  opportunity  to  participate 
fully  in  the  conduct  of  the  hearing, 
including  the  opportunity  to  present 
evidence  and  cross-examine  witnesses. 

If  8  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


fmal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  Hael  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  in 
derating  or  shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  detetTnination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Att:  Docketing 
and  Service  Branch,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW.,  Washington, 
DC,  by  the  above  date.  Where  petitions 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  (800)  325-6000  (in 
Missouri  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Walter  R.  Butler,  Director,  BWR  Project 
Directorate  No.  4,  Division  of  DWR 
Licensing:  petitioner's  name  and  | 

telephone  number:  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  al«o  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Conner  and  Wetterhahn,  1747 
Pennsylvania  Avenue,  Washington,  DC 
20036,  attorney  for  the  hcensee. 
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Nontimely  filings  of  petitions  for  leave 
to  intervene,  amemied  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(aMlJ(iHv)  and  2.714{d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  30, 1987.  as 
supplemented  by  letter  dated  March  27, 
1967,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC  20555.  and  at  the 
Pottstown  Public  Library,  500  High 
Street.  Pottstown.  Pennsylvania  19464. 

Dated  at  Bethesda.  Maryland,  this  2nd  day 
of  April.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director.  BWR  Project  Directorate  No.  4. 

Division  of  BWR  Licensing. 

(FR  Doc.  87-7684  Filed  4-6-87;  8:45  am] 

BILUNQ  COOE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b  of  the  Atomic 
Energy  Act  {42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  April 
9-11, 1987,  in  Room  1046. 1717  H  Street. 
NW..  Washington.  DC.  The  agenda  for 
this  meeting  was  published  in  the 
Federal  Register  on  March  28 1987,  Vol 
52.  No.  58.  FR-9737. 

Friday,  April  18. 1987 

1:30  P.M.-4:00  P.M. 

Operating  Experience  (Open/ 
Closed) — ^Briefing  and  discussion  of 
recent  incidents  and  events  at  nuclear 
facilities. 

Portions  of  this  session  will  be  closed 
as  required  to  duscuss  Proprietary 
Information  applicable  to  the  matter 
being  considered  in  accordance  with  5 
U.S.C.  552b{cK4)  and  to  discuss 
investigatory  records  complied  for 
purposes  of  law  enforcement  or 
information  which,  if  written,  would  be 
contained  in  such  records  to  the  extent 
that  production  of  such  records  would 
interfere  with  enforcement  proceedings 
per  5  U.S.C.  552b(c)(7)(A). 

Procedures  for  the  conduct  of  this 
meeting  remain  as  previously  noticed. 


Dated  April  2. 1987. 
lobnCHayfo. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  87-7666  Fiied  4-^-87;  8:45  am) 
BIUJ»<Q  COOE  6M0-4e-M 


NUCLEAR  REGULATORY 
COMMISSION 

ENVmONMENTAL  PROTECTION 
AGENCY 

|FRL-3iei-6J 

Commercial  Mixed  Low-Level 
Radioactive  and  Hazardous  Waste 

agency:  Nuclear  Regulatory 
Commission/EnTironmentai  Protection 
Agency. 

ACTION:  Notice  of  availability  of 
guidaiK>e  document  and  request  for 
comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  and  the 
Environmental  Proection  Agency  [EPA) 
are  issuing  a  jointly  developed 
document  which  provides  guidance  on 
the  definition  and  identification  of 
commercial  mixed  low-level  radioactive 
and  hazardous  waste  (Mixed  LLW)  and 
sets  out  answers  to  anticipated 
questions  from  potential  generators  of 
this  waste.  This  document  was 
developed  to  assist  commercial  low- 
level  radioactive  waste  generators  in 
assessing  whether  they  are  currently 
generating  Mixed  LLW. 
dates:  NRC  and  EPA  will  accept 
comments  on  this  guidance  document 
until  July  6, 1987. 

ADDRESSES:  Comments  on  the  guidance 
document  should  be  directed  to  both 
NRC  and  EPA.  For  NRC.  the  public  must 
send  an  original  and  two  copies  of  their 
comments  to:  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  For  EPA,  the  public  must  send 
an  original  and  two  copies  of  their 
comments  to:  EPA  RCRA  Docket  (S-212) 
(WH-562).  Office  of  Solid  Waste.  401  M 
Street  SW.,  Washington.  DC  20460. 
Communications  should  be  identified  by 
docket  reference  codes  "F-87-LLWN- 
FFFFF". 

Copies  of  this  guidance  document  may 
be  obtained  free  of  change  from  NRC 
upon  written  request  to  Linda  Luther. 
Docket  Control  Center.  Division  of 
Waste  Management.  U.S.  Nuclear 
Regulatory  Commission.  Mall  Stop 
623-SS.  Washington.  DC  20555. 
telephone  (800)  368-5642.  Ext.  74426.  It 
may  also  be  obtained  free  of  charge  from 
EPA  by  calling  the  RCRA  HotJine 
telephone  (800)  424-9346,  or  in 
Washington.  DC  by  calling  382-3000.  or 


by  %vriting  to  the  Docket  Clerk.  Office  of 
Solid  Waste  (WH-562).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW,  Washington,  DC  20460. 
Requests  should  be  identified  as  follows: 
OSWER  Directive  9432.00-2.  In  addition, 
this  document  is  available  for  viewing  in 
the  EPA  RCRA  Docket  (Sub-basement), 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington,  DC 
20460.  The  docket  is  open  from  9:30  a.m. 
to  3:30  p.m.  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  Mia  Zmud  at  (202) 
475-9327  or  Kate  Blow  at  (202)  382-4675 
for  appointments. 

FOR  FURTHER  INfORMATION  CONTACT: 

Dr.  Sher  Bahadur.  Division  of  Waste 
Management  Nuclear  Regulatory 
Commission.  Mail  Stop  623-SS. 
Wa^ington.  DC  20555:  or  Mr.  Alan 
Corson,  Characterization  and 
Assessment  Di\ision,  Environmental 
Protection  Agency,  Mail  Code  WH- 
562B,  401  M  Street  SW..  Washington.  DC 
20460. 

Copies  of  NUREGs  referenced  in  this 
document  may  be  purchased  through  the 
U.S.  Government  Printing  Office  by 
calling  (202)  275-2060  or  by  writing  to 
the  U.S.  Government  Printing  Office. 
P.O.  Box  37082.  Washington,  DC  20013- 
7082.  Copies  may  also  be  purchased 
from  the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  Copies  are  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  1717  H 
Street  NW,  Washington.  DC  20555. 

SUPPl^MENTARY  INFORMATION:  This 
announcement  notices  availability  and 
solicits  comments  on  the  "Guidance  on 
the  Definition  and  Identification  of 
Commercial  Mixed  Low-Level 
Radioactive  and  Hazardous  Waste  and 
Answers  to  Anticipated  Questions." 
This  guidance  was  jointly  developed  by 
the  NT^C  and  EPA  and  was  approved  on 
January  8,  1987  with  the  purpose  of 
assisting  low-level  radioactive  waste 
generators  in  assessing  whether  they  are 
currently  generating  Mixed  LLW. 

Both  agencies  strongly  encourage 
interested  organizations  and  individuals 
to  comment  on  the  guidance,  and  to 
suggest  additional  areas  of  inquiry  if 
appropriate. 

Dated  at  Wasbinglon.  DC  this  Ist  day  of 
April.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompwm.  |r.. 

Director.  Office  of  Nuclear  Materials  Safety 
and  Safeguards. 
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For  the  Environmenial  Proleclion  Agency. 
|.  Winston  Porter. 

Assistant  Administrator.  Office  of  Solid 

Waste  and  Emergency  Response. 

|FR  Doc.  87-7626  Filed  4-6-87:  8;45  am| 

BILLING  CODE  6SS0-S0-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-24290;  File  No.  SR-NASD- 

87-71 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
I3ealers.  inc.  ("NASD")  submitted  a 
proposed  rule  change  on  February  3, 
1987.  pursuant  to  section  19(b)  of  the 
Securities  Flxchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  amend 
section  66(b)  of  the  NASD's  Uniform 
IVaclice  Code  to  reduce  the  time  period 
for  settling  syndicate  accounts  from  120 
days  to  90  days. 

Nolict!  of  llie  proposed  rule  change 
logolher  with  the  terms  of  substance  of 
ihe  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Secunlies  pAchange  Act  Release  No. 
24110.  February  18. 1987)  and  by 
publication  in  Ihe  Federal  Register  (52 
FR  6090.  February  27. 1987).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A,  and  Ihe  rules  and  regulations 
thereunder. 

It  Is  Thercfoiv  Ordered,  pursuant  to 
section  19|b)(2)  of  the  Act,  that  the 
above  mentioned  proposed  rule  change 
be.  and  hereby  is,  approved.  In 
accordance  with  the  letter  amendment 
filed  by  the  NASD  on  March  20, 1987, 
the  proposed  rule  change  will  become 
effective  on  May  1. 1987. 

For  Ihe  Commission,  by  the  Division  of 
NJnrlvRl  Regulation  pursuant  to  delegated 
aiilhorily.  17  CFR  200.3O-3(a)(12). 

Daled:  April  1, 1987. 
Shirley  E.  Hotlis,  ~    - 

Assistant  Secretary. 
jKR  Doc.  87-7678  Filed  4-6-87;  8:45  am] 

BILLING  COOC  S010-01-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exctiange,  Inc. 

April  1.  1987 
The  above  named  national  securities 


exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1  )(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocky: 

Consolidated  Rail  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9870) 
Colonial  Municipal  Income  Trust 
Sh»res  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-9871) 
Petrolane  Partners,  LP. 
Depository  Receipts,  No  Par  Value 

^ile  No.  7-9872) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  22, 1987, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirlfy  E.  Mollis. 
Assiilant  Secretory. 
(FR  Ooc.  87-7679  Filed  4-6-87:  8:45  am] 

BILUKO  COOE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

Mar*  31. 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rulei  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Consolidated  Rail  Corporation.  Common 

Stock,  $1.00  Par  Value  (File  No.  7- 

98i6B) 
Marilrans  Partners  L.P..  Depository 

Receipts  Representing  Units  of 

Limited  Partnership  Interest  (File  No. 

7-*9869) 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  tranasction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  21. 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors,     i 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  C.  Katz, 
Secretary. 

jFR  Doc.  87-7598  Filed  4-6-87;  8:45  am] 
BILUNG  CODE  M10-«1-M 


IFIIe  No.  22-165421 

Application  and  Opportunity  for 
Hearing;  Citicorp 

April  1, 1967. 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeships  of  United  States  Trust 
Company  of  New  York  (the  "Trust 
Company")  under  four  existing 
indentures,  and  a  Pooling  and  Servicing 
Agreement,  dated  as  of  January  1. 1987 
under  which  certificates  evidencing 
interests  in  a  pool  of  mortgage  loans 
have  been  issued,  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  Or  for  the  protection  of  investors 
to  disqualify  the  Trust  Company  from 
acting  as  Trustee  under  any  of  such 
indentures  or  the  agreement. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  hqs  such  a  conflicting  interest, 
either  eliminate  the  confiicting  interest 
or  resign  as  trustee.  Subsection  (1)  of 
section  310(b)  provides,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
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have  a  conflicting  interest  if  suti  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  an  oUigor 
upon  the  indenture  securities  are 
outstanding. 

The  Applicant  alleges  that:  (1)  Tlie 
Trust  Company  currently  is  acting  as 
Trustee  under  four  indentures  under 
which  the  Applicant  is  the  obligor.  The 
indenture  dated  as  of  February  15. 1972 
involved  the  issuance  of  Floating  Rate 
No^es  due  1989;  the  indenture  dated  as 
of  March  15, 1977  involved  the  issuance 
of  various  series  of  unsecured  and 
unsubordinated  Notes;  the  indenture 
dated  as  of  August  25, 1977  involved  the 
issuance  of  Rising-Rate  Notes.  Series  A; 
and  the  indenture  dated  as  of  April  21. 
1980  involved  the  issuance  of  various 
series  of  unsecured  and  unsubordinated 
Notes.  Said  indentures  were  filed  as, 
respectively.  Exhibits  4(a),  2(b),  2(b). 
and  2(a)  to  Applicant's  respective 
Registration  Statement  Nos.  2-42915.  2- 
58355,  2-59396  and  2-64862  under  the 
Securities  Act  of  1933  (the  "igsS  Act"), 
and  have  been  qualified  under  the  Act. 
Said  four  indentures  are  hereinafter 
called  the  "Indentures"  and  the 
securities  issued  pursuant  to  tfi^ 
Indentures  are  hereinafter  called  the 
"Notes." 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  January  15, 1987,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of 
January  1, 1987  (the  "1986-T 
Agreement")  with  Citibank,  N.A., 
Originator  and  Servicer,  and  Citicorp 
Homeowners,  Inc..  under  which  there 
were  issued  on  January  15, 1987 
Mortgage  Pass-Through  Certificates, 
Series  1986-T  8.50%  Pass-Through  Rate 
(the  "Series  1986-T  Certificates"),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
family  mortgage  loans  (the  "1986-T 
Mortgage  Pool")  originated  and  serviced 
by  Citibank.  N.A.  and  having  adjusled 
principal  balances  aggregating 
897,389,210.99  at  the  close  of  business  on 
January  1. 1986.  which  mortgage  loans 
uere  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1966-T 
Certificates.  On  January  15, 1987, 
Applicant,  the  parent  of  Citibank.  N.A., 
entered  into  a  guaranty  of  even  date  (the 
"1966-T  Guaranty")  pursuant  to  which 
Applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1986-T  Certificates, 
to  be  lialjle  for  7.0%  of  the  initial 
aggregate  principal  balance  of  the  1986- 
T  Mortgage  Pool  and  for  lesser  amounts 
in  later  years  pursuant  to  the  provisions 


of  the  1986-T  Guaranty.  The  1986-T 
Guaranty  states  the  Applicants 

obligations  thereunder  rank  pari  passu 
with  all  unsecured  and  unsuboidinated 
indebtedness  of  Applicant,  and 
accordingly,  if  enforced  against 
Applicant,  the  1986-T  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
19e6-T  Certificates  were  registered 
under  the  1933  Act  (Registration 
Statement  on  Forms  S-11  and  S-3,  File 
No.  33-6358)  as  part  of  a  delayed  or 
continous  offering  of  $2,000,000,600 
aggregate  amount  of  Mortgage  Pass- 
Through  Certificates  pursuant  to  Rule 
415  under  the  1933  Act.  The  Series  1986- 
T  Certificates  were  offered  by  a 
Prospectus  Supplement  Dated  December 
16, 1986,  supplemental  to  a  Prospectus 
dated  November  7, 1986.  The  1986-T 
Agreement  has  not  been  qualified  under 
the  Act. 

(4)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1986-T  Guaranty 
are  wholly  unsecured,  are 
unsubordinated  and  Tank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1986-T  Guaranty  are  unlikely  to  cause 
any  conflict  of  interest  among  the 
trusteeships  of  the  Trust  Company  under 
the  Indentures  and  the  1986-T 
Agreement 

(5)  The  Applicant  has  waived  notice 
of  hearing,  hearing  and  any  and  all 
rights  to  specify  procedures  under  Rule 
8(b)  of  the  Commission's  Rules  and 
Practice  in  connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-16542,  which  is  a  public 
document  on  file  in  the  office  of  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC. 

Notice  is  Further  Given  that  an 
interested  person  may.  not  later  than 
April  20. 1987.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  said  application  which  he 
desires  to  controvert,  or  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission.  Washington,  DC 
20549. 

At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 


necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegatod 
authority. 
Jonathan  G.  Katx. 
Secrftary. 

jFTi  Doc.  87-7680  Filed  4-6-«7;  8:45  am| 
BILLING  COOe  M10-01-M 


Self-Reguiatof7  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

March  31,  1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Sun  Chemical  CorjKiration  (New),  Class 

A  Common  Stock,  No  Par  Value  (File 

No.  7-9866) 
Sun  Chemical  Corporation  (New).  Class 

B  Common  Stock  No  Par  Value  (File 

No.  7-9867) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  21. 1987. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Comnus&ion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

aulhorily. 

{onadtan  G.  Katz. 

Secretary. 

|FR  Doc.  B7-7S99  Filed  4-6-«7;  8:45  «m| 
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(File  No.  22-164301 

Application  and  Opportunity  for 
Hearing;  Citicorp 

April  1. 1907. 

Notice  is  hereby  given  that  Citicorp 
[\he  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  United  States  Trust 
Company  of  New  York  (the  "Trust 
Company")  under  four  existing 
indentures,  and  a  pooling  and  Servicing 
Agreements  dated  December  1, 1986 
under  which  certificates  evidencing 
interests  in  a  pool  of  mortgage  loans 
have  been  issued,  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Trust  Company  from 
acting  as  Trustee  under  any  of  such 
indentures  or  the  agreement.  Section 
310(b)  of  the  Act  provides  in  part  that  if 
a  trustee  under  an  indenture  qualified 
under  the  Act  has  or  shall  acquire  any 
conflicting  interest  it  shall  within  ninety 
days  after  ascertaining  that  it  has  such  a 
conflicting  interest,  either  eliminate  the 
conflicting  interest  or  resign  as  trustee. 
Subsection  (1)  of 

Section  310(b)  provides,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  which  securities  of  an 
obligor  upon  the  indenture  securities  are 
outstanding. 

The  Applicant  alleges  that:  (1)  The 
Trust  Company  currently  is  acting  as 
Trustee  under  four  indentures  under 
which  the  Applicant  is  the  obligor.  The 
indenture  dated  as  of  February  15. 1972 
involved  the  issuance  of  Floating  rate 
notes  due  1989;  the  indenture  dated  as  of 
March  15, 1977  involved  the  issuance  of 
various  series  of  unsecured  and 
unsubordinated  notes;  the  indenture 
dated  as  of  August  25. 1977  involved  the 
issuance  of  rising-rate  notes.  Series  A; 
and  the  indenture  dated  as  of  April  21, 
1980  involved  the  issuance  of  various 
scries  of  unsecured  and  unsubordinated 
notes.  These  indentures  were  filed  as, 
respectively,  Exhibits  4(a),  2(b),  2(b), 
and  2(a)  to  Applicants  respective 
registration  statement  nos.  2-42915.  2- 
58355.  2-c;9396  and  2-64862  filed  under 
the  Securities  Act  of  1933  (the  "1933 
Act"),  and  have  been  qualified  under  the 
Act.  Said  four  indentures  are  hereinafter 
called  the  "Indentures"  and  the 
securities  issued  pursuant  to  the 
Indentures  are  hereinafter  called  the 
"Notes". 


(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  December  22, 1986,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of 
December  22. 1986  (the  "1986-S 
Agreement")  with  Citibank.  N.A., 
Originator  and  Servicer,  and  Citicorp 
Homeowners,  Inc.,  under  which  there 
were  issued  on  December  22, 1986 
Mortgage  Pass-Through  Certificates, 
Series  1986-S  9.00%  Pass-Through  Rate 
(the  "Series  1986-S  Certificates"),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
famfly  mortgage  loans  (the  "1986-S 
Mortgage  Pool")  originated  and  serviced 
by  Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$125k377,276.53  at  the  close  of  business 
on  December  1, 1986,  which  mortgage 
loanP  were  assigned  to  'he  Trust 
Conlpany  as  Trustee  simultaneously 
with  the  issuance  of  the  Series  1986-S 
Certificates.  On  December  22. 1986. 
Applicant,  the  parent  of  Citibank,  N.A., 
entered  into  a  guaranty  of  even  date  (the 
"1986-5  Guaranty")  pursuant  to  which 
Apidicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1986-S  Certiricates, 
to  be  liable  for  6.5%  of  the  initial 
aggregate  principal  balance  of  the  1986- 
A  Mortgage  Pool  and  for  lesser  amounts 
in  later  years  pursuant  to  the  provisions 
of  the  1986-S  Guaranty.  The  1986-S 
Guaranty  states  that  Applicant's 
obligations  thereunder  rank  pari  passu 
with  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant,  and 
accDrdingly,  if  enforced  against 
Applicant,  the  1986-A  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1980-S  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(registration  statement  on  Forms  S-11 
and  S-3.  File  No.  33-6358)  as  part  of  a 
delayed  or  continuous  offering  of 
$2,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  1933  Act. 
The  Series  1986-S  Certificates  were 
offered  by  a  prospectus  supplement 
dated  December  3. 1986.  supplemental  to 
a  Prospectus  dated  November  7. 1986. 
The  1986-S  Agreement  has  not  been 
qualified  under  the  Act. 

(4)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1986  Guaranty 
are  wholly  unsecured,  are 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1986-5  Guaranty  are  unlikely  to  cause 
any  conflict  of  interest  among  the 
trusteeships  of  the  Trust  Company  under 


the  Inderttures  and  the  1986-S 
Agreements. 

(5)  Applicant  has  waived  notice  of 
hearing,  hearing,  and  any  and  all  rights 
to  specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  this  matter.  For  a  more 
detailed  statement  of  the  matters  of  fact 
and  law  asserted,  all  persons  are 
referred  to  said  application.  File  No.  22- 
16430,  which  is  a  public  document  on 
file  in  the  office  of  the  Commission's 
Public  Reference  Section,  450  Fifth 
Street,  NW..  Washington.  DC. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
April  21. 1987.  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  foi 
such  request,  and  the  issues  of  law  or 
fact  raised  by  said  application  that  he 
desires  to  controvert,  or  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington.  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
lonathan  Katz, 
Secretary. 
|FR  Doc.  87-7600  Filed  4-5-87;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Notice  No.  10081 

Certification  To  Authorize 
Continuation  of  Certain  Assistance  for 
Haiti 

Pursuant  to  the  authority  vested  in  me 
by  Executive  Order  12163,  as  amended,  I 
hereby  reconfirm  the  certification  issued 
by  the  Acting  Secretary  on  December  23, 
1986,  as  it  applies  to  the  provision  of 
assistance  under  chapter  5  of  part  II  of 
the  Foreign  Assistance  Act  of  1961,  as 
amended,  and  1  hereby  determine  that 
the  following  conditions  imposed  by  . 
section  203  of  the  Special  Foreign 
Assistance  Act  of  1986  (Pub.  L.  99-529) 
with  respect  to  the  provisions  of 
assistance  under  that  chapter,  as  well  as 
chapter  2  of  Part  II  and  the  Arms  Export 
Control  Act.  have  been  met. 
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(1 )  The  Government  of  Haiti  has 
submitted  a  formal  request  to  the  United 
States  specifying  a  comprehensive  plan 
for  the  reform  and  reorganization  of  the 
mission,  command,  and  control 
structures  of  the  Haitian  armed  forces 
consistent  with  a  transition  to 
democracy,  the  rule  of  law, 
constitutional  government,  and  an 
elected  civilian  government.  Such  a  plan 
should  include  a  publicly  announced 
commitment  by  the  armed  forces  of 
Haiti  to  abide  by  international  human 
rights  standards  and  adoption  of  a  code 
of  conduct  to  assure  adherence  to  these 
standards. 

(2)  The  Government  of  Haiti  is  making 
substantial  efforts: 

a.  To  prevent  the  involvement  of  the 
Haitian  Armed  Forces  in  human  rights 
abuses  and  corruption  by  removing  from 
those  forces  and  prosecuting,  in 
accordance  with  due  process,  those 
military  personnel  responsible  for  the 
human  rights  abuses  and  corruption; 

b.  To  ensure  that  freedom  of  speech 
and  assembly  are  respected; 

c.  To  conduct  investigations  into  the 
killings  of  unarmed  civilians  in 
Gonaives.  Martissant,  and  Fort 
Dimanche.  to  prosecute,  in  accordance 
with  due  process,  those  responsible  for 
those  killings,  and  to  prevent  any  similar 
occurrences  in  the  future; 

d.  To  provide  education  and  training 
to  the  Haitian  armed  forces  with  respect 
to  internationally  recognized  human 
rights  and  t^ej^ivil  and  political  rights 
essential  to  oemocracy.  in  order  to 
enable  those  forces  to  function 
consistent  with  those  rights:  and 

e.  To  take  steps  to  implement  the 
policy  of  the  Government  of  Haiti 
requiring  former  members  of  the 
volunteers  for  National  Security  (VSN) 
to  turn  in  their  weapons  and  to  take  the 
necessary  actions  to  enforce  this 
requirement. 

This  certification  shall  be  reported  to 
the  Congress  immediately  and  shall  be 
published  in  the  Federal  Register. 

Dated:  March  23. 1987. 
George  P.  Shultz, 
SocrtUary  of  Slate. 
jFR  Doc.  87-7643  Filed  4-&-87;  8:45  umj 
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(Public  Notice  CM-8/1063J 

Study  Group  6  of  the  U.S.  Organization 
for  ttie  International  Radio 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  6  of  the  U.S. 
Organization  for  the  International  Radio 


Consultative  Committee  (CCIR)  will 
meet  on  May  8. 1987.  at  the  Springfield 
Hilton  Hotel.  6550  Loisdale  Road. 
Springfield.  Virginia.  The  meeting  will 
begin  at  9:00  a.m.  in  Room  222. 

Study  Group  6  deals  with  matters 
relating  to  the  propagation  of  radio 
waves  in  and  through  the  ionosphere. 
The  purpose  of  the  meeting  will  be  to 
continue  the  plan  of  work  for  the  Study 
Group  during  the  1986-1990  period. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum.  State  Department. 
Washington,  DC  20520;  telephone  (202) 
647-2592. 

April  1,  1987. 
Richard  E.  Shrum. 

Chairman.  U.S.  CCIR  National  Conmiiltpc. 
jFR  Doc.  87-7644  Filed  4-6-87;  8:45  am) 
BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Order  Adjusting  international  Cargo 
Rate  Flexibility  Level 

Policy  statement  PS-109,  implemented 
by  Regulation  ER-1322  of  the  Civil 
Aeronautics  Board  and  adopted  by  the 
Department,  established  geographic 
zones  of  cargo  pricing  flexibility,  within 
which  cargo  rate  tariffs  filed  by  carriers 
would  be  subject  to  suspension  only  in 
extraordinary  circumstances. 

The  standard  foreign  rate  level  (SFRL) 
for  a  particular  market  is  the  rate  in 
effect  on  April  1, 1982,  adjusted  for  the 
cost  experience  of  the  carriers  in  the 
relevant  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  Order  86-9-91.  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  six- 
month  period  starting  April  1. 1987.  we 
have  projected  nonfuel  costs  based  on 
the  year  ended  September  30. 1986,  data 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department  by  the  carriers. 

By  Order  87-4-2  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1, 1982,  level: 

Atlanlic 9238 

Western  i  icmisphere 8576 

Pucific 1.1815 


P"or  Further  Information  Contact: 
Julien  Schrenk,  (202)  366-2441. 

By  the  Department  of  Transportation. 
Vance  Fort, 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
(re  Doc.  87-7621  Filed  4-6-87;  8:45  am] 
BILLING  CODE  4910-62-M 


Office  of  the  Secretary 

[Docket  No.  43343;  Notice  87-81 

Electronic  Tariff  Filing  System; 
Meetings  of  Subcommittees  of  the 
Advisory  Committee 

agency:  Office  of  the  Secretary.  DOT. 

action:  Notice  of  Subcommittee 
Meetings. 


summary:  The  Department  announces 
the  first  meetings  of  the  subcommittees 
on  technical  issues  and  posting 
requirements  of  the  Electronic  Tariff 
Filing  System  Advisory  Committee. 

date:  The  meeting  of  the  Posting 
Requirements  Subcommittee  will 
commence  on  April  22. 1987,  at  10:00 
a.m.  The  Technical  Issues  (Database) 
Subcommittee  will  meet  at  2.00  p.m.  on 
April  22. 1987.  and  continue  through 
April  23,  1987. 

ADDRESS:  Meetings  of  both 
subcommittees  will  be  held  in  Room 
6434  in  the  Department  of 
Transportation  headquarters  building  at 
400  7th  St.,  SW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Moore,  Chief,  Tariffs  Division. 
Office  of  International  Aviation.  400  7th 
St..  SW..  Washington,  DC  20590, 
Telephone:  (202)  366-2414. 

The  meeting  will  be  open  to  public 
observation.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
for  each  individual.  Public  comments 
regarding  subcommittee  affairs  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  Approximately  10  seats  will  be 
available  for  the  public  on  a  first-come, 
first-serve  basis. 

Copies  of  the  minutes  will  be 
available  at  cost  on  request  30  days 
after  the  meeting. 

DHled:  April  1. 1987. 
By: 
Matthew  V.  Scocozza, 

Aiisistant  Secretary  for  Policy  and 
Internal  ional  Affairs. 
(F'R  Doc.  87-7620  Filed  4-6-87;  8:45  ani) 
BILLING  CODE  4910-62-M 
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Notice  of  Order  Adjusting  the 
Standard  Foreign  Fare  Level  IrKiex 

The  Inlernalional  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L  96- 
192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
scat-mile.  Order  80-2-69  established  the 
first  interim  SFFL  and  Order  87-2-3  set 
the  currently  effective  two-month  SFFL 
applicable  through  March  31. 1987. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  April  1, 1987,  we 
have  projected  nonfuel  costs  based  on 
the  year  ended  September  30, 1986  data, 
Hnd  have  determined  fuel  prices  on  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department. 

By  Order  87-4-1  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1, 1979,  level: 

Atlantic 0.9617 

l.alin  America 1.0412 

Pacific » 1.3693 

Canada 1.1402 

For  further  information  contact:  Jutien 
R.  Schrenk  (202)  366-2441. 

By  the  Department  uf  Transportation. 
Vance  Fort, 

Deputy  Assistant  Secretary  for  Policy  and 
Internationa/  A  ffairs. 
IKR  Doc.  87-7622  Filed  4-6-87;  8:45  am] 
BILUNG  CODE  4910-«2-M 


Federal  Aviation  Administration 

San  Jose  International  Airport,  San 
Jose,  CA;  Noise  Exposure  Maps 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Revised  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  Noise  Exposure 
Maps  submitted  by  the  city  of  San  Jose, 
California,  for  the  San  Jose  International 
Airport  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  August  29, 1986.  This 
provides  an  amended  date  which  was 
previously  reported  as  December  30, 
1986.  in  the  Federal  Register  Notice 
announcing  receipt  of  the  Noise 
Compatibility  Program  issued  February 


11, 1987.  and  published  in  the  Federal 

Register  on  February  27, 1987  (52  FR 

8091). 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Conley,  Environmental 
Protection  Specialist,  AWP-611.3, 
Federal  Aviation  Administration, 
Western-Pacific  Region,  P.O.  Box  92007, 
World  Way  Postal  Center.  Los  Angeles 
California  90009,  (213)  297-1621. 
SUPPl£MENTARV  INFORMATION:  This 

notice  annouces  that  the  FAA  finds  that 
the  Noise  Exposure  Maps  submitted  for 
the  San  Jose  International  Airport,  San 
Jose,  California,  are  in  compliance  with 
applicable  requirements  of  the  Federal 
Aviation  Regulation  (FAR)  Part  150, 
effective  August  29, 1986. 

FAA  notified  the  city  of  San  Jose  of  its 
deteroiination  of  the  Noise  Exposure 
Maps  by  letter  dated  August  29. 1985,  in 
accordance  with  §  150.21(c)  of  FAR  Part 
150,  but  by  oversight,  did  not  publish 
notice  of  its  determination  in  the  Federal 
Register  at  that  time.  This  constitutes 
FAA'8  Federal  Register  Notice  in 
accordance  with  §  150.21(c). 

Under  section  103  of  the  Aviation 
Safety  and  Notice  Abatement  Act  of 
1979  Piereinafler  referred  to  as  "the 
Act")l  an  airport  operator  may  submit  to 
the  FAA  Noise  Exposure  Maps  which 
meet  applicable  regulations  and  which 
depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  FAR  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  Noise  Exposure  Maps  and  related 
descriptions  submitted  by  the  city  of 
San  lose,  on  August  29, 1986.  The 
specific  maps  under  consideration  are 
Exhibits  V-1  and  V-2  in  the  submission. 
FAA  has  determined  that  the  Noise 
Exposure  Maps  for  the  San  Jose 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  August  29, 
1980.  FAA's  determination  on  an  airport 


operator's  Noise  Exposure  Maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
nor  is  it  a  commitment  to  approve  a 
Noise  Compatibility  Program  or  to  fund 
the  implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  Noise  Exposure  Map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regaiid  to  the  depicted  noise 
contours,  or  interpreting  the  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
Part  150  or  through  FAA's  review  of 
Noise  Exposure  Maps.  Therefore,  the 
responsibjlity  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  who  submitted  those  maps,  or 
with  those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
the  FAR  Part  150.  that  the  statutorily 
required  consultation  has  been         | 
accomplished. 

Copies  of  the  Noise  Exposure  Maps 
and  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue  SW.,  Room  617, 
Washington,  DC  20591 

Western-Pacific  Region,  Airports 
Division,  AWP-600,  Federal  Aviation 
Administration,  15000  S.  Aviation     i 
Boulevard,  Room  6E25,  Hawthorne, 
California  90261 

Mr.  Raul  L.  Regalado,  C.A.E.  Director  of 
Aviation,  San  Jose.  International 
Airport,  San  Jose,  California  95110- 
1285. 

Questions  may  be  directed  to  the 
individual  named  above  under  heading 
FOR  FURTHER  INFORMATION  CONTACT. 


Federal  Register  /  Vol.  52.  No.  66  /  Tuesday.  April  7.  1987  /  Notices 


11153 


Issued  in  Hawthorne,  California,  on  March 
23. 1987. 

Herman  C.  Bliss, 

Manager.  Airports  Division.  FAA.  Western 
Pai  ific  Region 

|FR  Doc  87-7608  Filed  4-6-87;  8:45  am) 

BILLING  COD€  4910-13-M 


DEFPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

(Notice  No.  626;  Ref:  ATF  O  1100.113B1 

Delegation  of  Certain  Authorities  of 
the  Director  in  27  CFR  Parts  47,  178, 
179;  Delegation  Order 

1.  Purpose.  This  order  delegates 
certain  authorities  now  vested  in  the 
Director  by  regulations  in  27  CFR  Parts 
47, 178  and  179  to  the  Associate  Director 
(Compliance  Operations).  The  order  also 
permits  the  redelegation  of  certain 
authorities  to  lower  organizational 
levels. 

2.  Cancellation.  ATF  O  1100.1 13 A, 
Delegation  Order— Delegation  of 
Certain  Authorities  of  the  Director  in  27 
CFR  Parts  47, 178, 179.  dated  7/26/83,  is 
canceled. 

3.  Backgrvund.  a.  Under  current 
regulations,  the  Director  has  authority  to 

i      take  final  action  on  certain  matters 
I     relating  to: 

(1)  Commerce  in  Firearms  and 
Ammunition,  27  CFR  Part  178. 

(2)  Machineguns,  Destructive  Devices, 
and  Certain  Other  Firearms,  27  CFR  Part 
179. 

(3)  Importation  of  Arms.  Ammunition, 
and  Implements  of  War,  27  CFR  Part  47. 

b.  Certain  of  these  authorities  were 
delegated  by  the  Director  to  the 
Associate  Director  (Compliance 
Operations).  Regulatory  provisions 
promulgated  under  the  amendments  to 
the  Federal  firearms  laws  delegate 
additional  authorities  to  the  Director. 
These  amendments  necessitate  that 
these  authorities  now  be  redelegated  to 
the  Associate  Director  (Compliance 
Operations). 

c.  In  order  to  properly  fulfill  ATF 
responsibilities  with  respect  to  these 
delegated  authorities,  the  Associate 
Director  (Compliance  Operations)  will 
coordinate  actions  that  may  have  an 
impact  on  law  enforcement  activities 
with  the  Associate  Director  (Law 
Enforcement).  Authorities  redelegated 
by  the  Associate  Director  (Compliance 
Operations)  to  lower  organizational 
levels  will  be  coordinated  with  the 
appropriate  law  enforcement  office. 

4.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  by 


Treasury  Department  Order  No.  221. 
dated  June  6, 1972,  and  by  26  CFR 
301.7701-9,  the  authority  to  take  final 
action  on  the  following  matters  relating 
to  27  CFR  Parts  178. 179,  and  47  is 
hereby  delegated  to  the  Associate 
Director  (Compliance  Operations). 
a.  27  CFR  Part  178: 

(1)  To  prescribe  all  forms  required  by 
27  CFR  Part  178.  under  27  CFR  178.21. 

(2)  To  approve  written  applications 
for  alternate  methods  or  procedures, 
under  27  CFR  178.22(a). 

(3)  To  withdraw  authority  for  any 
alternate  method  or  procedure,  under  27 
CFR  178.22(a). 

(4)  To  approve  written  applications 
for  emergency  variations,  under  27  CFR 
178.22(b). 

(5)  To  withdraw  authority  for  any 
emergency  variations,  under  27  CFR 
178.22(b). 

(6)  To  compile  for  publication  in  the 
Federal  Register,  annually  revise,  and 
furnish  to  Federal  firearms  licensees  a 
list  of  state  laws  and  published 
ordinances  which  are  relevant  to  the 
enforcement  of  Part  178,  under  27  CFR 
178.24. 

(7)  To  determine  whether  a  particular 
firearm  is  a  curio  or  relic,  under  27  CFR 
178.26. 

(8)  To  determine  whether  a  device  is 
excluded  from  the  definition  of  a 
destructive  device,  under  27  CFR  178.27. 

(9)  To  approve  the  transportation  in 
interstate  or  foreign  commerce  of  any 
destructive  device,  machinegun,  short- 
barreled  shotgun,  or  short-barreled  rifle, 
under  27  CFR  178.28. 

(10)  To  authorize  alternate  means  of 
identification  of  a  firearm  or  a 
destructive  device  by  a  licensed 
importer  or  licensed  manufacturer, 
under  27  CFR  178.92. 

(11)  To  approve  applications  for  sale 
or  delivery  of  destructive  device  or 
weapon,  under  27  CFR  178.98. 

(12)  To  furnish  each  licensed  dealer 
information  defining  which  projectiles 
are  considered  armor  piercing,  under  27 
CFR  178.99(e). 

(13)  To  approve  applications  to  import 
firearms,  firearms  barrels,  and 
ammunition,  under  subpart  G  of  27  CFR 
Part  178.  under  27  CFR  178.112. 178.113, 
178.114,  and  178.116. 

(14)  To  designate  research 
organizations  exempt  from  the 
provisions  of  178.98,  with  respect  to  the 
sale  or  delivery  of  destructive  devices, 
machineguns,  short-barreled  shotguns, 
or  short-barreled  rifles  to  such  research 
organizations,  under  27  CFR  178.145. 

(15)  To  exempt  certain  armor  piercing 
ammunition  from  recordkeeping 
requirements  of  this  part,  and  to  require 
that  a  sample  of  the  ammunition  be 


submitted  for  examination  and 
evaluation,  under  27  CFR  178.148. 

(16)  To  authorize  manufacture, 
importation,  sale,  or  delivery  of  armor 
piercing  ammunition  for  the  purpose  of 
testing  or  experimentation,  under  27 
CFR  178.149. 

b.  27  CFR  Part  179: 

(1)  To  prescribe  all  forms  required  by 
27  CFR  Part  179,  under  27  CFR  179.21. 

(2)  To  determine  whether  a  device  is 
excluded  from  the  definition  of  a 
destructive  device,  under  27  CFR  179.24. 

(3)  To  determine  whether  a  firearm  or 
device,  which  although  originally 
designed  as  a  weapon,  is  by  reason  of 
the  date  of  its  manufacture,  value, 
design,  and  other  characteristics 
primarily  a  collector's  item  and  is  not 
likely  to  be  used  as  a  weapon,  under  27 
CFR  179.25. 

(4)  To  approve  alternate  methods  or 
procedures,  under  27  CFR  179.26(a). 

(5)  To  withdraw  approval  of  alternate 
methods  or  procedures,  under  27  CFR 
179.26(a). 

(6)  To  approve  emergency  variations, 
under  27  CFR  179.26(b). 

(7)  To  withdraw  approval  of 
emergency  variations,  under  27  CFR 
179.26(b). 

(8)  To  relieve  qualified  persons  of  the 
requirement  to  pay  special 
(occupational)  tax.  under  27  CFR 
179.33(a). 

(9)  To  relieve  qualified  manufacturers 
from  compliance  with  any  provision  of 
27  CFR  Part  179,  under  27  CFR  179.33(a). 

(10)  To  maintain  supply  of  stamps 
bearing  the  words  "National  Firearms 
Act,"  representing  payment  of  tax  on  the 
making  of  a  firearm,  under  27  CFR 
179.61. 

(11)  To  affix  National  Firearms  Act 
stamp  to  original  application  authorizing 
the  making  of  a  firearm,  under  27  CFR 
179.62. 

(12)  To  approve  applications  to  make 
a  firearm,  under  27  CFR  179.64. 

(13)  To  approve  applications  to  make 
a  firearm  for  the  United  States,  under  27 
CFR  179.69. 

(14)  To  approve  applications  to  make 
a  firearm  by  or  on  behalf  of  certain 
Government  entities,  under  27  CFR 
179.70. 

(15)  To  approve  applications  to 
transfer  firearms  and  to  affix  NFA 
stamps,  under  27  CFR  179.86. 

(16)  To  approve  applications  to 
transfer  firearms  to  special 
(occupational)  taxpayers,  under  27  CFR 
179.88(b). 

(17)  To  approve  applications  to 
transfer  firearms  to  certain  Government 
entities,  under  27  CFR  179.90(b). 
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lib)  10  approve  applications  to 
transfer  unserviceable  firearms  as  a 
curio  or  ornament,  under  27  CFR  179.91. 

(19)  To  maintain  a  central  registry  (the 
National  Firearms  Registration  and 
Transfer  Record)  of  all  firearms  in  the 
United  States  which  are  not  in  the 
possession  or  under  the  control  of  the 
United  States,  under  27  CFR  179.101. 

(20)  To  authorize  other  means  of 
identification  of  firearms  and 
destructive  devices,  under  27  CFR 
179.102. 

(21)  To  receive  notice  and  effectuate 
registration  of  firearms  manufactured, 
under  27  CFR  179.103. 

(22)  To  approve  registration  of 
firearms  acquired  by  certain 
Government  entities,  under  27  CFR 
179.104. 

(23)  To  approve  importations  of 
firearms,  under  27  CFR  179.111(a). 

(24)  To  receive  notice  and  effectuate 
registration  of  imported  firearms,  under 
27  CFR  179.112(a). 

(25)  To  approve  importations  of 
firearms  by  an  importer  or  dealer 
qualified  under  27  CFR  Part  179.  for  use 
as  a  sample  in  connection  with  sales  of 
such  firearms  to  Federal,  State,  or  local 
Government  entities,  under  27  CFR 
179.112(d). 

(26)  To  approve  applications  for  the 
conditional  importation  of  firearms  and 
impose  conditions  upon  such 
importation,  under  27  CFR  179.113. 

(27)  To  approve  applications  and 
execute  permits  for  the  exportation  of 
firearms,  under  27  CF'R  179.115. 

(28)  To  vary  the  requirements  relating 
to  permits  and  supporting  documents  for 
firearms  exported  to  persons  in  the 
insular  possessions  of  the  United  States, 
under  27  CFR  179.121. 

(29)  To  issue  duplicate  documents 
evidencing  possession  of  a  firearm, 
under  27  CFR  179.142. 

(30)  To  maintain  supply  of  stamps 
bearing  the  words  "National  Firearms 


Act,"  representing  payment  of  the 
transjer  tax  or  tax  on  making  a  firearm, 
under  27  CFR  17ai61. 

(31)  To  affix  the  appropriate  "National 
Firearms  Act"  stamp  evidencing 
payment  of  the  transfer  tax  or  tax  on 
making  a  firearm,  under  27  CFR  179.161. 

c.  27  CFR  Part  47: 

(1)  To  approve  applications  for 
registration  of  persons  to  import  articles 
enumerated  on  the  U.S.  Munitions 
Import  Ust,  under  27  CFR  47.32(a). 

(2)  To  approve  the  refund  of 
regisUation  fee,  under  27  CFR  47.32(c). 

(3)  To  prescribe  a  longer  or  shorter 
period  of  records  retention,  under  27 
CFR  47.34(b). 

(4)  To  prescribe  all  forms  required  by 
27  CFR  Part  47,  under  27  CFR  47.35(a). 

(5)  To  approve  permit  applications  to 
impart  firearms,  ammunition,  and 
implements  of  war,  under  27  CFR  47.42. 

(6>To  amend,  alter,  or  certify  permits 
to  import  firearms,  ammunition,  and 
implements  of  war,  under  27  CFR 
47.43(c). 

(7|  To  deny,  revoke,  suspend,  or  revise 
permits  to  import  firearms,  ammunition, 
and  Implements  of  war,  under  27  CFR 
47.44  (a)  and  (b). 

(8)  To  certify  to  the  legality  of 
importation  of  articles  on  the  U.S. 
Munitions  Import  List,  under  27  CFR 
47.51. 

5.  fiedelegation.  a.  The  authorities  in 
paragraphs  4a(7),  4a(8),  4a(10),  4a(12), 
4a(15),  4b(2),  4b(3),  and  4b(20)  may  be 
redalegated  to  Compliance  Operations 
personnel  in  Bureau  Headquarters,  but 
not  lower  than  the  position  of  division 
chiaf. 

bi  The  authorities  in  paragraphs  4a(l), 
4a(3),  4a(5),  4a(14),  4a(16),  4b(l),4b(5), 
4b(7),  4b(8).  4b(9).  4b(10).  4b(19).  4b(39). 
4c(3).  4c(4),  and  4c(7)  may  be 
redelegated  to  Compliance  Operations 
personnel  in  Bureau  Headquarters,  but 
notllower  than  the  position  of  branch 
chiif. 


c.  The  authorities  in  paragraphs  4a{9), 
4a(ll).  4a(13),  4b(ll).  4b(12),  4b(13). 
4b(14).  4b(15).  4b(16),  4b(17),  4b(18). 
4b(21),  4b{Z2),  4b{23),  4b(24).  4b(25). 
4b(26).  4b(27).  4b(28),  4b(29),  4b(31),  i 
4c(l).  4c(2).  4c(5),  4c(6).  and  4c(8)  may  be 
redelegated  to  Compliance  Operations 
personnel  in  Bureau  Headquarters,  but 

not  lower  than  the  position  of 
application  examiner. 

d.  The  authorities  in  paragraphs  4a(2). 
4a(4),  4a(8),  4b(4),  and  4b{6),  may 
beredelegeted  to  Compliance 
Operations  personnel  in  Bureau 
Headquarters,  but  not  lower  than  the  ' 
position  of  specialist. 

e.  The  authorities  in  paragraphs  4a(2), 
4a(4).  4b(4),  and  4b(6)  n>ay  be 
redelegated  to  the  regional  director 
(compliance)  to  approve,  without 
submission  to  Bureau  Headquarters,     , 
requests  which  are  identical  to  those 
previously  approved  by  Bureau 
Headquarters.  Regional  directors 
(compliance)  may  redelegate  these 
authorities  to  a  position  not  lower  than 
chief,  technical  services,  or  area 
supervisor.  The  authorities  in 
paragraphs  4a(3).4a(5).  4b(5).  and  4b(7) 
may  be  redelegated  to  the  regional 
director  (compliance)  who  may 
redelegate  the  authorities  to  a  position 
not  lower  than  chief,  technical  services, 
regarding  alternate  methods,  procedures 
or  emergency  variations  approved  by 
regional  joffices  only. 

6.  For  information  Contact.  Robert 
Trainor.  Procedures  Branch,  Ariel  Rios 
Federal  Building,  1200  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20026 
(202)  568-7602. 

7.  Effective  Date.  This  delegation 
order  becomes  effective  on  April  7, 1987. 

Approved:  March  26,  19«7. 
Stephen  E  Higgins, 
Director. 

[FR  Due  87-7543  Filed  4-6-67;  8:45  am| 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under   the   "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday, 
March  31. 1987,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  L.  William  Seidman, 
seconded  by  Director  C.C.  Hope,  jr. 
(Appointive),  concurred  in  by  Director 
Robert  L.  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter: 

Memorandum  re:  Proposed  Statement  of 
Policy  for  Minimum  Disclosure  by  Insured 
State  Nonmember  Banks  which  statement  of 
policy  would  set  forth  the  various  types  of 
information  as  insured  state  nonmember 
bank  should  make  available  to  the  public 
upon  request. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter: 

Application  of  New  WSB  Savings  Bank, 
New  York  Cily  (Brooklyn).  New  York,  a 
proposed  stock  savings  bank  in  organization, 
for  consent  to  merge,  under  its  charter  and 
with  the  title  "The  Williamsburgh  Savings 
Bank."  with  The  Williamsburgh  Savings 
Bank.  New  York  City  (Brooklyn).  New  York, 
an  insured  mutual  savings  bank,  and  for 
consent  to  establish  the  main  office  and 
twelve  existing  branches  of  The 
Williamsburgh  Savings  Bank  as  the  main 
office  and  branches  of  the  resultant  bank, 
and  for  consent  to  convert  The 
Williamsburgh  Savings  Bank  to  a  stock  form 
of  organization  and  lo  prepay  its  outstanding 
net  worth  certificates. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  April  2.  1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
jFR  Doc.  87-7719  Filed  4-3-87: 11:34  am) 

BHXING  COOE  6714-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

April  1,  1967. 

TIME  AND  DATE:  Following  the  oral 
argument,  April  9, 1987. 

place:  Room  600. 1730  K  Street.  NW.. 

Washington.  DC. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 

552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  In  addition 

to  the  previously  announced  item,  the 

Commission  will  consider  and  act  upon 

the  following: 

2.  Secretary  of  Ixibor  on  behalf  of  Bobby  G. 
Keene  v.  S  &  M  Coal  Company.  Inc..  Docket 
No.  VA  86-34-D.  (Issues  include 
consideration  of  a  petition  for  discretionary 
review). 

3.  Harlan  L.  Thurman  v.  Queen  Anne  Coal 
Company.  Docket  No.  SE  86-121 -D.  (Issues 
include  consideration  of  a  petition  for 
discretionary  review). 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  these  items 
be  considered  in  a  closed  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  )ean  Ellen  (202)  653-5629. 
lean  H.  Ellen, 
Agenda  Clerk. 
|FR  Doc.  87-7696  Filed  4-3-87;  11:34  am) 

BHJJNG  COOE  67^S^)1-M 

NATIONAL  LABOR  RELATIONS  BOARD 
TIME  AND  DATE:  2:00  p.m.,  Thursday, 
April  9, 1987. 

PLACE:  Board  Conference  Room,  Sixth 
Floor.  1717  Pennsylvania  Avenue,  NW. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  section  552b(c)(2) 
(internal  personnel  rules  and  practices) 
and  (c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONSIDERED:  Selection 
of  Regional  Director  for  Region  22 — 
Newark,  New  Jersey,  Region  3,  Buffalo, 
New  York. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C.  Truesdale, 
Executive  Secretary.  Washington,  DC 
20570.  Telephone:  (202)  254-9430. 

Dated.  Washington.  DC.  1  April  1987. 

By  direction  of  the  Board. 
|ohn  C.  Truesdale, 

Executive  Secretary.  National  Labor 
Relations  Board. 

(FR  Doc.  87-7768  Filed  4-3-87;  3:07  pmj 

BILLING  COOE  7S4S-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  April  6, 13.  20.  and  27. 
1987. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street.  NW..  Washington. 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  • 

Monday,  April  6 

2:00  p.m. 
Briefing  on  NRC  Strategic  Planning  (Public 
Meeting) 

Wednesday.  April  B 

10:00  a.m. 
Discussion  of  Pending  Investigations 

(Closed— Ex.  5  &  7) 

Thursday.  April  9 
2:30  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 
4:00  p.m. 

AfTirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Review  of  AlJVB-853.  In  the  Matter  of 
Public  Service  Company  of  New 
Hampshire 

Friday.  April  10 

10:00  a.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 
2:00  p.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Clinton  (Public 
Meeting) 
3:30  p.m. 
Briefing  on  Status  of  Peach  Bottom 
(Closed— Ex.  5  &  7)  (Tentative) 
3:45  p.m. 
Briefing  on  Status  of  Peach  Bottom  (Public 
Meeting)  [Tentative) 

Week  of  April  13 — Tentative 

Wednesday,  .•\pril  15 

10:00  a.m. 
Briefing  by  Office  of  Special  Projects 
(Public  Meeting) 
2:00  p.m. 

Briefing  by  DOE  on  the  TMI-2  Core 
Examination  Program  (Public  Met»ting) 

Thursday.  April  16 

11:00  a.m. 

Periodic  Meeting  with  the  Advisory  Panel 
for  the  Decontamination  of  TMI-2  (Public 
Meeting) 
2:30  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2.  5.  6.  A  7) 
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4:nO  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  April  20— Tentative 

Thursday.  April  23 

4:00  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  April  27— Tentative 

2:00  p.m. 
Briefing  on  Advanced  Boiling  Water 
Reactor  Review  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-14^. 

CONTACT  PERSON  FOR  MORE 

information:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker. 

Office  of  the  Secretary. 
April  2. 1987. 

|KR  Doc.  87-7781  Filed  4-3-87;  3:52  pm| 

BILLING  CODE  7SM-01-M 


UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

TIME  AND  DATE:  8:00  a.m..  April  13. 1987. 

PLACE:  Uniformed  Services  University  of 
the  Health  Sciences.  Room  D3-001.  4301 
{ones  Bridge  Road,  Bethesda,  Maryland 
20814-4799.  :  . 


STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e]{3)l. 
MATTERS  TO  BE  CONSIDERED: 

8:00    Meelting— Board  of  Receipts 

(1)  Approval  of  Minutes— January  12. 1987;  (2) 
Sunshine  Act  Report;  (3)  Faculty  Matters: 
(a)  Faculty  Appointments,  (b)  Appointment 
of  Chairperson.  Department  of 
Biochemistry,  (c)  Appointment  of  Acting 
Vice  President,  (d)  Appointment  of 
Adviser.  Board  of  Regents;  (4)  Report- 
Admissions;  (5)  Report— Associate  Dean 
for  Operations;  (6)  Report— President, 
USUHa  (a)  University  Awards,  (b) 
Certification  of  Medical  Students,  (c) 
Certificetion  of  Graduate  Students,  (d) 
Department  of  Defense/Veterans 
Administration  Cooperative  Medical 
Research  Program,  (e)  Foreign  Physicians 
CertificBtion.  (f)  Militarily  Unique  Graduate 
Medicail  Education  Curriculum,  (g) 
Inform»tion  Items;  (7)  Comments — 
Members,  Board  of  Regents;  (8) 
Comments — Chairman,  Board  of  Regents 

New  Business 

SCHEDULED  MEETING:  July  20,  1987. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Donald  L.  Hagengruber, 

Executive  Secretary  of  the  Board  of 

Regents,  202/295-3028. 

Pariicia  H.  Means, 

OSD  Federal  Register  Liaisor\  Officer. 

Department  of  Defense. 

April  3.  t987. 

(FR  Doc.  87-7787  Filed  4-7-87;  4:01  pmj 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Educational  Media  Researcti, 
Production,  Distribution,  and  Traininig 
and  Tectinology,  Educational  Media, 
and  Materials;  Proposed  Annual 
Funding  Priorities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  annual 
funding  priorities. 

summary:  The  Secretary  proposes  to 
establish  annual  funding  priorities  for 
the  Educational  Media  Research, 
Production,  Distribution,  and  Traininig 
program  and  the  Technology, 
Educational  Media,  and  Materials 
program  to  ensure  effective  use  of 
program  funds  and  to  direct  funds  to 
areas  of  identified  need  during  fiscal 
year  1987. 

DATE:  Comments  must  be  received  on  or 
before  May  7, 1987. 
ADDRESS:  Comments  should  be 
addressed  to  the  contact  person  listed  in 
each  individual  proposed  priority. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  person  listed  in  each  individual 
proposed  priority. 

SUPPLEMENTARY  INFORMATION:  Awards 
under  the  Educational  Media  Research. 
Production.  Distribution,  and  Training 
program  are  authorized  under  Part  F  of 
the  Education  of  the  Handicapped  Act. 
The  purpose  of  this  program  is  to 
promote  the  educational  advancement 
of  handicapped  persons  by  providing 
assistance  for  research  on  the  use  of 
educational  media  for  handicapped 
persons:  producing  and  distributing 
educational  media  for  handicapped 
persons,  their  parents,  their  actual  or 
potential  employers,  and  other  persons 
directly  involved  in  work  for  the 
advancement  of  handicapped  persons; 
and  training  persons  in  the  use  of 
educational  media  for  the  instruction  of 
handicapped  persons.  Awards  under  the 
Technology,  Educational  Media,  and 
Materials  program  are  authorized  under 
Part  G  of  the  Education  of  the 
Handicapped  Act  which  was 
established  by  section  317  of  the 
Education  of  the  Handicapped  Act 
Amendments  of  1986.  The  purpose  of 
this  program  is  to  advance  the  use  of 
new  technology,  media,  and  materials  in 
the  education  of  the  handicapped. 

Proposed  Priorities 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3).  the  Secretary  proposes  to 
give  an  absolute  preference  under  the 


Educational  Media  Research, 
Production.  Distribution,  and  Training 
program  in  fiscal  year  1987  to 
applications  that  respond  to  priorities  1. 
2.  and  3,  described  below.  The  Secretary 
also  proposes  to  give  an  absoslute 
preference  under  the  new  Technology, 
Educational  Media,  and  Materials 
program  in  fiscal  year  1987  to 
applications  that  respond  to  priorities  4. 
5.  and  6  described  below.  An  absolute 
preference  is  one  under  which  the 
Secretary  selects  only  those  applications 
that  meeft  the  described  priorities.  In 
addition,  for  fiscal  year  1987  the 
Secretary  proposes  to  use  the  selection 
criteria  for  the  Educational  Media 
Researcfc.  Production.  Distribution,  and 
Training  program  at  34  CFR  332.32  to 
evaluate  applications  submitted  under 
the  Technology,  Educational  Media,  and 
Materials  program  which  will  be  funded 
under  new  Part  G  of  the  Act. 

Priority  |7 — C/osed-Captioned  Real-  Time 
News     I 

This  proposed  priority  would  support 
one  cooperative  agreement  for  closed- 
captioned  national  real-time  news  and 
public  information  programming.  This 
would  provide  hearing-impaired 
Americans  with  national  up-to-date 
evening  news,  morning  news,  and 
weekend  news  as  well  as  access  to 
current  events  and  other  public 
information  that  affects  the  lives  of  all 
citizens.  This  priority  is  covered  under 
section  651(a)(2)  of  the  Act  (Part  F). 

For  Further  Information  Contact:  Dr. 
Malcolm  J.  Norwood.  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
(Switzer  Building,  Room  3094— M/S 
2313),  Washington,  DC  20202. 
Telephone:  (202)  732-1177. 

Priority^  2 — Closed-Captioned  National 
Television  Programming 

This  proposed  priority  would  support 
a  coopflrative  agreement  to  close- 
caption;  syndicated  programs.  Closed- 
caption^ng  of  syndicated  programs 
increases  access  to  programming 
available  to  the  general  population.  This 
priority  is  covered  under  section 
651(a)(a)of  the  Act  (Part  F). 

For  Rirther  Information  Contact:  Dr. 
Malcolm  J.  Norwood,  Division  of 
Educational  Services.  Office  of  Special 
Education  Programs.  Department  of 
Education.  400  Maryland  Avenue.  SW. 
(Switz0r  Building.  Room  3094 — M/S 
2313),  Washington,  DC  20202. 
Teleph^jne:  (202)  732-1177. 


Priority  3 — CJosed-Caplioned  Local 
News  Project 

This  proposed  priority  would  support 
new  projects  for  the  closed-captioning  of 
local  news  programs.  Projects  would  be 
incrementally  funded  over  a  3-year 
period  to  encourage  closed  captioning  of 
local  news.  At  the  end  of  the  third  year 
the  applicants  are  expected  to  continue 
the  project  without  additional  Federal 
support.  This  priority  is  covered  under 
section  651(a)(2)  of  the  Act  (Part  F). 

For  Furthef  Information  Contact:  Dr. 
Malcolm  J.  Norwood.  Division  of 
Educational  Services.  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building.  Room  3094— M/S 
2313).  Washington  DC  20202.  Telephone: 
(202)  732-1177. 

Priority  4 — (Compensatory  Technology 
Applications^. 

This  propdsed  priority  would  support 
innovative  adaptations  of  hardware  and 
software  technology  and  the  field-test 
evaluation  of  those  innovative 
adaptations.  The  technology  .. 

adaptations  must  compensate  for        ' 
physical,  sensory,  or  cognitive  learning 
impediments  in  order  to:  (a)  Alleviate 
the  need  to  niodify  instructional 
materials  and/or  (b)  increase  the  overall 
accessability  to  educational 
opportunities  for  handicapped  learners. 
These  projects  must  capitalize  on  , 

advances  in  such  areas  as  peripherals, 
memory,  display,  networking,  and 
reproduction.  Projects  must  develop 
prototypes  which  serve  as  models  of 
transfer  applications  of  existing 
technology  for  use  in  the  education  of 
handicapped  children.  Following  the 
development  phase,  appropriate 
evaluation  and  field-testing  of  the 
adapted  technology  device  must  occur. 
In  addition,  a  plan  for  national 
marketing  and  distribution  including.a 
rationale  supporting  the  modifications 
based  on  the  field-test  results  must  be 
submitted  as  a  final  report.  This  priority 
is  covered  u»ider  section  661  of  the  Act 
(Part  G).     T 

For  Further  Information  Contact: 
Linda  GlideWcll.  Division  of  Innovation 
and  Development.  Office  of  Special 
Education  lYograms,  Department  of 
Education,  400  Maryland  Avenue.  SW. 
(Switzer  Building,  Room  3094— M/S 
2313).  Washington.  DC  20202. 
Telephone:   202)732-1099. 

Priority  5 —  'mproving  Technolgoy 
Software 

This  proplosed  priority  would  support 
the  investigation,  synthesis,  and  transfer 
of  research  information  related  to 
designing,  oreating.  and  field-testing  an 
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advanced  computer-assisted  instruction 
(CAI)  program  that  demonstrates 
superior  computerization  of  teaching/ 
learning  processes.  This  may  include  the 
collection  of  data  for  use  in  the  design 
and  development  phase. 

The  resulting  product  from  each 
project  must  be  a  CAI  personal 
computer  program  designed  for  use  m 
the  education  of  handicapped  children. 
The  CAI  program  must  be  on  a  specific 
topic  in  one  of  these  basic  subjects: 
language  arts,  mathematics,  or  science. 
The  CAI  program  must  involve  the 
handicapped  student  in  an  interactive, 
individualized  way  by  including 
instructional  options  such  as:  student 
control  of  the  entry  point  in  lessons; 
student  reponse  to  questions  asked: 
branching  of  instruction  or  direction 
based  on  performance  analysis  as 
presented  on  the  computer  screen:  and/ 
or  student  manipulation  via  response 
devices  other  than  the  keyboard  (e.g.. 
graphics  entry  pad,  light  pen,  touch 
screen,  mouse,  voice,  or  other  non- 
keyboard  input  devices).  Computer 
simulations  of  science  experiments,  and 
situations  involving  math  and  language 
arts  skills  are  encouraged.  This 
advanced  programming  must  result  in 
state-of-the-art  software  and 
demonstrate  the  benefits  of  student 
involvement  and  student  control  in  CAI. 
This  priority  is  covered  under  section 
661  of  the  Act  (Part  G). 

For  Further  Information  Contact: 
Linda  Glidewell.  Division  of  Innovation 
and  Development,  Office  of  Special 
Education  Programs.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building.  Room  3094— M/S 
2313).  Washington,  DC  20202. 
Telephone:  (202)  732-1099. 

Priority  6— Instructional  Technology 
Research 

This  priority  would  support  studies  of 
the  various  secondary  impacts  of  using 
technology  in  the  education  of 
handicapped  children  to  enhance  the 
effective  use  of  technology  in  special 


education.  For  example,  even  with  the 
growing  number  of  microcomputers 
available  in  schools  today  this  media 
technology  is  not  being  used  to  its  fullest 
potential  as  an  integral  part  of 
instruction.  Research  must  be  conducted 
on:  (1)  The  effects  of  computer- 
developed  versus  noncomputer- 
developed  individualized  education 
programs  (lEP's)  on  the  administrators, 
teachers,  and  parents  involved  in 
developing  and  implementing  lEPs:  (2) 
the  effects  of  cultural  differences  related 
to  the  use  and  outcomes  of  technology- 
based  instruction;  (3)  the  social  impact 
on  children  from  using  technology  as 
part  of  their  mstruction;  (4)  the 
organizational  impact  and  change 
associated  with  the  implementation  of 
technology;  or  (5)  the  effects  of 
computer-managed  versus  noncomputer- 
managed  instruction.  The  results  of  this 
research  are  to  be  reported  in  a  series  of 
research  monographs.  This  priority  is 
covered  under  section  661  of  the  Act 
(Part  G). 

For  Further  Information  Contact: 
Linda  Glidewell,  Division  of  Innovation 
and  Development.  Office  of  Special 
Education  Programs,  Department  of 
Education.  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  3094— M/S 
2313).  Washington.  DC  20202, 
Telephone:  (202)  732-1099. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79  (48 
FR  29158:  June  24. 1983).  The  objective  of 
the  Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
State  and  local  processes  for  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  provides  early  notification  of 
the  Department's  specific  plans  and 
actions  for  this  program. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  priorities,  and 
the  proposed  use  of  the  current  selection 
criteria  at  34  CFR  332.32  to  evaluate 
applications  submitted  under  the  new 
Technology.  Educational  Media,  and 
Materials  program.  Written  comments 
and  recommendations  may  be  sent  to 
the  address  listed  under  each  individual 
proposed  pnority  Written  comments  on 
the  use  of  the  selection  criteria  at  34 
CFR  332.22  for  applications  under  the 
Technology.  Educational  Media,  and 
Materials  program  may  be  sent  to  Linda 
Glidewell.  Division  of  Innovation  and 
Development,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  3094 — M/S 
2313).  Washington,  DC  20202.  All 
comments  received  on  or  before  the  30th 
day  after  publication  of  this  document 
will  be  considered  before  the  Secretary 
issues  the  final  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Rooms  4092 
(Priorities  1,  2.  and  3)  and  3522 
(Priorities  4.  5,  and  6):  and  the  use  of  the 
selection  criteria  at  34  CFR  332.32), 
Switzer  Building,  330  C  Street,  SW,. 
Washington,  DC  20202  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

(20  U.S.C.  1451(a)(2],  1452(b]l5),  and  section 
317  of  the  Education  of  the  Handicapped  Act 
Amendments  of  1986  (Pari  G  Section  6611 1 
(CalaloK  of  Federal  Domestu  Assistance  No. 
64.026:  Educational  Media  Research. 
Production.  Distribution,  and  Training) 

Dated-  February  19, 1987. 
William ).  Bennett, 
Secretory  of  Education. 
|FR  Doc.  87-7627  Filed  4-6-87;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for 
Marshall's  Mussel  (Pleurobema 
marshalli),  Curtus'  Mussel  (Pleurobema 
curtum),  Judge  Tait's  Mussel 
(Pleurobema  taitianum),  the  Stirrup 
Shell  (Quadrual  stapes),  and  the 
Penitent  Mussel  (Epioblasma 
(  =  Dysnomia)  penita) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Service  has  determined 
Marshall's  mussel  [Pleurobema 
marshalli  Frierson),  Curtus'  mussel 
(Pleurobema  curtum  (Lea)),  Judge  Tait's 
Mussel  [Pleurobema  taitianum  (Lea)), 
the  stirrup  shell  [Quadrula  stapes  (Lea)), 
and  the  penitent  mussel  [Epioblasma 
[=Dysnomia)  penita  (Conrad))  to  be 
endangered  species  under  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  "These  five  freshwater 
clams  are  restricted  to  areas  in  the 
Tombigbee  River  system  that  represent 
remnants  of  their  historic  ranges.  They 
have  been  found  in  moderate-to-large 
rivers  with  moderate-to-swift  current. 
Their  preferred  habitats  are  riffle  or 
shoal  areas  with  stable  substrates 
ranging  from  sandy  gravel  to  gravel- 
cobble.  Much  of  the  historic  habitat  has 
been  modified  by  reservoir  and  barge 
canal  construction.  The  remaining 
populations  are  in  a  bendway  or 
meander  of  the  Tombigbee  River  that 
was  bypassed  by  the  Tennessee- 
Tombigbee  Waterway  (TTW)  and  in  a 
few  tributaries  of  the  Tombigbee  River. 
They  are  away  from  and  not  affected  by 
present  operation  of  the  completed 
TTW.  The  remaining  habitat  is 
threatened  by  siltation  from  a  variety  of 
sources  and  by  gravel  dredging.  The  U.S. 
Army  Corps  of  Engineers  is  currently 
undertaking  conservation  efforts  for 
these  species  through  reconstruction 


and  maaagement  of  gravel  bar  habitat 
as'well  ae  ecological  studies.  The 
construction  of  impoundments  adversely 
impacted  these  five  species  by  physical 
destruction  during  dredging,  increasing 
siltation,  reducing  water  flow, 
suffocating  juveniles  with  sediment,  and 
possibly  disturbing  host  fish  movements. 
This  determination  implements  the 
protection  of  the  Endangered  Species 
Act  of  1S73.  as  amended,  for  these  Five 
freshwater  clams. 

DATE:  The  effective  date  of  this  rule  is 
May  7, 1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service. 
Jackson  Mall  Office  Center,  Suite  316, 
300  Woodrow  Wilson  Avenue,  Jaokson. 
Mississippi  39213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  B.  Jordan,  Endangered 
Species  Field  Supervisor,  at  the  above 
address  (601/96S-4900  or  FTS  490/4900). 

SUPPUMENTARY  INFORMATION: 

Backgtound 

Marshall's  mussel  was  described  as 
Pleurdbema  marshalli  by  Frierson  in 
1927  from  specimens  collected  by  A.A. 
Hinkley  from  the  Tombigbee  River  in 
Greene  County,  Alabama  (Stansbery 
1983b).  Marshall's  mussel  is  a  bivalve 
moliuak  about  60  mm  long.  50  mm  high, 
and  30  mm  wide.  The  shell  has  a 
shallow  umbonal  cavity,  a  rounded  sub- 
ovate  or  obliquely  elliptical  outline, 
nearly  terminal  beaks,  and  very  low 
pustules  or  welts  on  the  postventral 
surfaoe.  This  mussel  was  historically 
known  from  the  main  stem  of  the 
Tombigbee  Riv«r  from  just  above  Tibbee 
Creek  near  Columbus,  Mississippi,  down 
to  Epes,  Alcibaraa  (Stansbery  1963b). 
Studies  of  clams  of  the  Gulf  Coast  rivers 
from  file  Escambia  River  to  the 
Suwannee  River  by  Clench  and  Turner 
(1956)  and  of  Mississippi  streams  by 
GranSiam  (1969),  did  not  reveal 
Marshall's  mussel  in  those  areas. 
Extensive  surveys  of  the  Cahaba  River 


by  van  der  Schalie  (1938)  and  Baldwin 

(1973)  and  of  the  Coosa  River  by  Hurd 

(1974)  did  not  find  Marshall's  mussel 
(Stansbery  1983b).  This  complete  lack  of 
specimens  from  anywhere  except  the 
Tombigbee  River  from  Tibbee  Creek  to 
Epes,  Alabama,  suggests  that  the  j 
historical  range  of  this  species  was  , 
restricted  to  this  river  reach.  An 
extensive  survey  of  the  Tombigbee 
River  in  1971-1976  by  Williams 
(Stansbery  1983b)  recorded  Marshall's 
mussel  in  the  lowermost  half  of  the  river 
frem  Tibbee  Creek  downstream  to  just 
above  the  mouth  of  the  Noxubee  River. 
Yokley  (1978)  did  not  find  Marshall's 
mussel  in  his  survey  of  the  Buttahatchie 
River.  The  only  remaining  viable  habitat 
for  this  species  in  the  Tombigbee  River 

is  a  gravel  bar  in  a  bendway  in  Sumter 

County,  Alabama. 
Curtus'  mussel  was  originally 

described  as  Unio  curtus  by  Lea  in  1859. 

The  Service  recognizes  the  following 

name  combinations  (based  on  Stansbery 

ig83d)  as  equivalent  to  Pleurobema 

curtum  (Lea,  1859): 

Unio  curtus  Lea,  1859:113. 

Margaron  (Unio)  curtus  (Lea). — Lea 
1870:40. 

Pleurobema  curta  (Lea). — Simpson        ,   ' 
1900:754. 

Pleurobema  curtum  (Lea). — Simpson 

1914:762. 
Obovaria  [Pseudoon]  curta  (Lea). — 
Frierson  1927:91. 

Curtus'  mussel  is  a  bivalve  moUusk  50 
mm  long,  35  mm  high,  and  30  mm  wide. 
The  shell  varies  from  green  in  young 
shells  to  a  dark  greenish-brown  in  older 
shells.  The  shell  is  subtriangular,  is 
inflated  in  front,  and  has  a  bluish-white, 
iridescent,  thin  nacre  (Simpson  1914). 
Curtus"  mussel  was  historically  found  in 
the  main  stem  of  the  Tombigbee  River. 
The  Service  considers  the  single  record 
of  this  species  from  the  Big  Black  River 
in  Mississippi  (Hinkley  1906:54)  to  be 
erroneous.  The  species  has  been  j 

collected  from  only  five  locations,  and 
only  two  living  specimens  are  known  to 
have  been  collected.  The  single 
reraainine  viable  habitat  is  in  the  East 
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Fork  Tomb igbee  River,  Mississippi. 
Grantham  (1969)  did  not  record  Curtas" 
mussel  from  the  Big  Black  River,  nor 
have  more  recent  surveys  found  it  there 
(P.  D.  Hartfield.  Mississippi  Museum  of 
Natural  Science,  pets.  comm.). 

Judge  Tail's  mussel  Mras  described  as 
Unio  tailianus  by  Lea  in  1834.  with  the 
type  locality  identified  at  the  Alabama 
River  (Stansbery  1983a).  The  Service 
recognizes  the  following  abbreviated 
synonymy  (based  on  Stansbery  1983a) 
iot  Pleurobewa  trntianum  (Lea.  1834): 
Unio  teitiaays  (Lea)  1834:39. 
Margarita  U/itianus  (Lea). — Lea  1836:21. 
Margaron  taitianua  (Lea). — Lea  1852:25. 
Pleuwbema  taitiana  (Lea). — Simpson 

1900:754. 
Pleurobema  taitianum  (Lea). — Simpson 

1914:764. 
Pleurobema  lombigbeanum  Frierson 

1908:27. 

Judge  Tail's  mussel  is  a  bivalve 
mollusk  about  50  mm  long.  45  mm  high, 
and  30  mm  wide.  The  shell  is  brown  to 
brownish-black,  obliquely  triangular, 
and  inflated,  with  narrowly  pointed 
beaks  directed  forward,  a  very  shallow 
but  distinct  furrow,  pmk-tinted  nacre, 
and  shallow  beak  cavities  (Stansbery 
1983a,  Simpson  1914).  Judge  Tait's 
mussel  was  historically  found  in  the 
Tombigbee  River  from  the  mouth  of 
Tibbee  Creek  near  Columbus. 
Mississippi,  to  Demopolis,  Alabama;  the 
Alabama  River  at  Claiborne  and  Selma. 
Alabama:  the  lower  Cahaba  River, 
Alabama;  and  possibly  the  Coosa  River, 
Alabama  (Stansbery  l«83a.  Williams 
1982).  Several  shells  from  recently  dead 
specimens  were  found  at  one  localion 
on  the  Buttahatchie  River,  a  tributary  of 
the  Tombigbee,  in  Mississippi  (Schultz 
1961).  This  species  has  also  been 
reported  from  the  East  Fork  Tombigbee 
River  (Schultz  1981)  and  from  the  Sipsey 
River.  Alabama.  Only  four  sites  with 
suitable  habitat  remain:  these  consist  of 
localities  in  a  bendway  of  the 
Tombigbee  River,  Sumter  County, 
Alabama;  the  Ea«t  Fork  Tombigbee 
River,  Mississippi;  the  Buttahatchie 
River.  Mississippi;  and  the  Sipsey  River, 
Pickens  and  Greene  Counties,  Alabama. 

The  stirrup  shell  was  originally 
described  from  the  Alabama  River  as 
Unio  stapes  by  Lea  in  1831.  The  Service 
recognizes  the  following  name 
combinations  (based  on  Stansbery  1981) 
as  equivalent  to  Quadrula  stapes  (Lea. 
1831): 

Unio  stapes  Lea.  1831:77. 
MargarUa  (Unio)  stapes  (Lea).— Lea 

1836:15. 
Margaron  (Unio)  stapes  (Lea). — Lea 

1852b:22. 
Quadrula  slopes  (Lea). — Simpson 

1900:775. 


Orihoaymus  stapes  (Lea).— Haas 
1969:310. 

The  stirrup  shell  is  a  bivaive  moliusk 
about  55  mm  Umg,  50  mm  high,  and  30 
mm  wide.  The  shell  is  yellowish-green, 
with  the  green,  zigzag  markings  of  young 
individuals  becoming  brown  with  age.  It 
is  irregularly  quadrate,  with  a  sharp 
posterior  ridge,  truncated  posterior, 
tubercles,  and  a  silvery  white  nacre  that 
is  thinner  and  iridescent  behind 
(Simpson  1914).  The  stirrup  shell  was 
found  historically  in  the  Tombigbee 
River  from  the  mouth  of  Tibbee  Creek 
near  Columbus,  Mississippi, 
downstream  to  Epes,  Alabama:  The 
Black  Warrior  River  in  Alabama;  and  in 
the  Alabama  River  (Stansbery  1981, 
Williams  1982).  One  specimen  was 
found  recently  in  the  Sipsey  River. 
Pickens  and  Greene  Counties.  Alabama, 
by  Dr.  Paul  Yokley.  Only  two  small 
areas  of  viable  habitat  remain:  one  in 
the  Sipsey  River  and  the  other  in  a 
bendway  of  the  Tombigbee  River  in 
Sumter  County,  Alabama. 

The  penitent  mussel  was  described  as 
Unio  penitus  by  Conrad  in  1834.  The 
type  locality  is  the  Alabama  River  near 
Claiborne,  Alabama  (Stansbery  1983c). 
The  Service  recognizes  the  following 
name  combinations  (based  on  Stansbery 
1983c)  as  equivalent  to  Epioblasma 
penita  (Conrad.  1834): 
Unio  penitus  Conrad,  1834:33. 
Margarita  (Unio) penitus  (Conrad). — 

Lea  183e;19. 
Margaron  (Unio)  penitus  (Conrad).— Lea 

1852a:24. 
Truncilla  penita  (Conrad). — Simpson 

1900. 
Dysnomia  penita  (Conrad). — Frierson 

1927:93. 
Epioblasma  penita  (Conrad). — 

Stansbery  1976:48. 
Plagiola  (Plagiola)  penita  (Conrad)  [in 
part).- Johnson  1978:254. 
The  penitent  mussel  is  a  bivalve 
mollusk  about  55  mm  long.  40  mm  high, 
and  34  mm  wide.  The  shell  is  yellowish, 
greenish-yellow,  or  tawny,  sometimes 
with  darker  dots;  is  rhomboid  with 
irregular  growth  lines  and  a  radially 
sculptured  posterior;  and  has  white  or 
straw-colored  nacre  (Simpson  1914).  The 
females  have  a  large  radially-grooved 
swelling  projecting  behind  the  shell. 
This  species  was  historically  known 
from  the  Tombigbee  River  from  Bull 
Mountain  Creek  above  Amory, 
Mississippi,  downstream  to  Epes, 
Alabama;  the  Alabama  River  at 
Claiborne  and  Selma;  the  Cahaba  River 
below  Centreville,  Alabama;  and  the 
Coosa  River  in  Alabama  and  Georgia 
(Stansbery  1983c,  Williams  1982).  Live 
specimens  were  found  recently  in  the 
Buttahatchie  River  in  Alabama  (Yokley 


1978,  Schultz  1981).  The  only  remaining 
viable  habitats  are  m  the  Buttahatchie 
River,  Alabama,  the  East  Fork 
Tombigbee  Ri-ver,  and  a  single  locality 
in  a  bendway  of  the  Tombigbee  River, 
Sumter  County.  Alabama. 

These  five  species  have  historically 
been  found  in  moderate-to-large  rivers 
with  moderate-to-swift  current.  Their 
preferred  habitats  are  riffle-run  or  shoal 
areas  with  stable  substrates  ranging 
from  sandy  gravel  to  gravel-cobble 
(Stansbery  1976, 1980. 1981, 19638. 
1983b.  1983c,  1983d).  These  clams  have 
been  taken  in  water  up  to  0.7  meters 
deep  (Williams  1982). 

Land  ownership  in  the  portions  of  the 
Tombigbee  and  Alabama  River  systems 
where  these  species  have  been  collected 
includes  Federal,  State,  corporate,  and 
individual.  Governmental  regulation  of 
alterations  of  these  habitats  is  primarily 
the  responsibility  of  the  U.S.  Army 
Corps  of  Engineers  (COE). 

The  status  of  each  of  these  clams  has 
declined  owing  to  habitat  alteration.  The 
modification  of  the  free-flowing 
Tombigbee  River  into  a  series  of 
impoundments  to  form  a  barge  canal  has 
adversely  impacted  these  species 
through  physical  destruction  during 
dredging,  increased  siltation,  reduction 
of  water  flow,  and  possible  disturbance 
of  host  fish  movements.  Remaining 
populations  are  in  a  bendway  and 
tributaries  that  are  outside  of  the 
navigation  channel  of  the  Tennessee- 
Tombigbee  Waterway  (TTW).  The  COE 
has  authorized  channelization  and 
snagging  projects  in  portions  of  the 
Buttahatchie.  Sipsey.  Tombigbee.  East 
Fork,  and  Cahaba  Rivers  where  these 
species  have  been  found. 

On  April  11. 1960.  the  Service 
published  a  notice  in  the  Federal 
Register  (45  FR  24904).  that  a  status 
review  was  being  conducted  for  these 
five  clam  species.  In  comments  received 
in  response  to  that  notice,  former 
Congressman  David  Bowen  of 
Mississippi  opposed  the  notice  and 
possible  listing  based  on  his  concern 
that  Service  employees  opposed  the 
construction  of  the  TTW.  The  Service 
responds  that  it  has  based  the  notice, 
proposed  rule,  and  final  rule  to  list  these 
five  clams  solely  on  the  most  current 
biological  data  available,  as  required  by 
the  Endangered  Species  Act.  Former 
Governors  Fob  James  of  Alabama  and 
William  F.  Winter  of  Mississippi 
commented  that  the  classification  and 
life  histories  of  these  five  species 
required  clarification,  and  that  the 
species  were  not  threatened  by  th«> 
TTW.  Both  governors  cited  van  der 
Schalie  (1980)  in  support  of  their 
comments.  The  Service  responds  that  it 
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has  examined  the  reports  by  Drs.  van 
der  Schalic  and  Stansbery  and  all 
relevant  scientific  literature  and 
museum  collections  and  believes  that 
the  taxonomic  characterizations 
presented  in  the  previous  paragraphs 
represent  the  soundest  and  most  current 
interpretation  of  available  data.  The 
Service  also  notes  that  the  ITW 
populations  survive  only  at  sites  that  are 
outside  of  the  navigation  channel,  which 
is  now  completed,  and  conservation 
efforts  for  these  species  are  likely  to  be 
expended  on  habitats  that  have  not 
been  altered  by  the  waterway. 

The  COE  submitted  documents 
describing  studies  of  these  species  and 
suggesting  possible  conservation  and 
management  procedures  for  remaining 
populations.  The  Service  has 
incorporated  the  distributional  data 
from  these  studies  with  data  from  other 
sources  in  the  process  of  making  final 
determinations  of  endangered  status.  As 
slated  above,  the  Service  has  considered 
taxonomic  questions  raised  in  these  and 
other  studies  and  believes  that  the 
taxonomy  employed  here  is  most 
consistent  with  all  available 
information. 

Three  conservation  groups  and  two 
individuals,  including  a  professional 
malacologist,  presented  or  cited  data  in 
support  of  a  proposal  of  protective 
status  under  the  Endangered  Species 
Act  for  these  species.  The  proposed  rule 
was  published  in  the  Federal  Register 
(51  FR  11761)  on  April  7, 1986. 

Summary  of  Comments  and 
Recommendations 

In  the  April  7, 1986,  proposed  rule  {51 
FR  11761)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  that  invited  general  public 
comment  were  published  in  the 
Columbus  Commercial  Dispatch  on 
April  27, 1986,  the  Jackson  Clarion 
Ledger  on  April  25, 1986,  the  Jackson 
Daily  News  on  April  25, 1986,  the  Tupelo 
Journal  on  April  22, 1986,  the 
Birmingham  News  on  April  26, 1986,  the 
Birmingham  Post  Herald  on  April  26, 
1986,  and  the  Tuscaloosa  News  on  April 
22, 1986.  A  public  hearing  was  requested 
by  the  Tenn-Tom  Waterway  Authority. 
The  hearing  was  held  in  Columbus, 
Mississippi,  on  July  10, 1986,  and  the 
comment  period  was  reopened  until  July 
20. 1986,  to  accommodate  the  public 
hearing.  Comments,  either  written  or 


presented  orally  at  the  public  hearing, 
were  received  from  eight  parties. 

Three  parties  supported  the  proposal; 
these  induded  the  Mississippi 
Department  of  Wildlife  Conservation, 
the  U.S.  Army  Corps  of  Engineers,  and  a 
professional  malacologist.  One 
individual  expressed  concern  over  the 
listing  of  a  short  river  reach  at 
Columbus  as  habitat  for  the  mussels  but 
did  not  otherwise  comment  on  the 
listing.  One  professional  malacologist 
expressed  taxonomic  concerns  about 
Marshall's  mussel.  One  agency 
requested  the  designation  of  critical 
habitat  if  these  species  were  listed  but 
did  not  Express  a  position  on  the  listing. 

The  tvfo  statements  obtained  at  the 
public  hearing  were  opposed  to  listing 
until  further  data  were  collected.  All 
comments  and  statements  of  similar 
content  $re  grouped  in  a  number  of 
general  Issues.  These  issues  and  the 
Service's  response  to  each  are  discussed 
below. 

Issue  1:  The  data  do  not  support  the 
continued  existence  of  these  species 
since  nope  of  them  were  collected  alive 
during  tie  status  surveys  in  the  1970's 
upon  which  much  of  the  proposed  rule  is 
based.  The  collections  were  made 
before  the  TTW  construction  extirpated 
the  spedes.  Response — The  available 
data  support  the  continued  existence  of 
all  five  Jpecies.  Marshall's  mussel  was 
collected  alive  in  1972  in  Sumter  County, 
Alabama  by  Stansbery  and  in  Pickens 
County.  Alabama  by  Williams.  The 
Sumter  County  gravel  bar  is  still  viable 
habitat  In  a  bendway  that  is  assured  a 
continous  water  flow.  The  Pickens 
County  toUection  site  has  heavy 
sedimentation  and  is  not  considered 
viable  habitat.  Curtus'  mussel  was 
collected  alive  in  1972  and  1974  by 
Williams  in  Pickens  County.  Alabama. 
Shells  Of  recently  dead  (less  than  two 
years)  individuals  were  collected  by 
Williams  from  the  East  Fork  in  1974.  The 
Picken3  County  site  has  heavy 
sedimentation.  The  East  Fork  continues 
to  provide  excellent  habitat  for  this 
species,  and  the  Service  finds  no  basis 
for  doubting  that  it  continues  to  exist 
there.  The  lack  of  live  specimens  is  due 
to  the  scarcity  of  the  species  and  the 
lack  of  collecting  effort  during  the  past 
decade.  Judge  Tait's  mussel  was 
collected  alive  by  Stansbery  in  1972  in 
Sumter  County.  Alabama.  Shells  of 
recently  dead  individuals  were  collected 
by  Service  biologists  in  1984  from  the 
Sipsey  and  Buttahatchie  Rivers.  The 
stirrup  shell  wa.s  collected  alive  in  1972 
by  Stansbery  in  Sumter  County, 
Alabatia.  and  by  Williams  in  Pickens 
County,  Alabama.  Service  biologists 
collected  the  shell  of  a  recently  dead 


individual  in  1984  from  the  Sipsey  River. 
The  Sumter  County  and  Sipsey  River 
sites  continue  to  provide  viable  habitat 
for  this  species.  The  penitent  mussel 
was  collected  alive  in  1972  by  Stansbery 
in  Sumter  County,  Alabama:  in  1974  by 
Williams,  and  in  1977  by  Yokley  in  the 
Buttahatchie  River.  In  1984,  the  shell  of  a 
recently  dead  individual  was  collected 
by  Service  biologists  in  the  Buttahatchie 
River.  The  Sumter  County  and 
Buttahatchie  River  sites  continue  to 
provide  viable  habitat.  The  collection  of 
shells  of  recently  dead  individuals  in 
1984  indicates  that  the  TTW  has  not  ^ 

completely  extirpated  these  species.  The 
lack  of  records  of  live  individuals  since 
surveys  of  the  1970's  is  due  to  the 
difficulties  in  censusing  low-density 
populations  in  rivers  that  represent  the 
remaining  habitat. 

Issue  2:  The  taxonomy  of  Pleurobema 
is  questionable  and  should  be  clarified 
before  listing.  Response — One 
commenter  questioned  the  validity  of 
Marshall's  mussel  based  upon  a  review 
of  the  type  specimen  and  one  shell.  The 
Service  views  this  as  an  inadequate 
sample  on  which  to  base  a  taxonomic 
decision,  and  has  based  its  recognition 
of  the  species'  validity  on  the 
examination  of  more  than  300  shells. 
The  appropriate  use  of  the  specific 
epithet  taitianum  for  Judge  Tait's  mussel 
was  questioned  by  a  commenter  who 
suggested  that  an  earlier  name  "may" 
exist.  The  commenter  did  not  suggest 
what  that  earlier  name  might  be.  If  an 
earlier,  valid  name  for  Judge  Tait's 
mussel  is  discovered  and  generally 
accepted  by  the  scientific  community, 
the  Service  will  recognize  that  name  as 
applying  to  this  species.  The  peril  of  the 
species  remains,  regardless  of  its  formal 
scientific  name.  Curtus'  mussel  was  not 
specifically  addressed  by  any 
commenters.  The  species  within  the 
genus  Pleurobema  remain  a  subject  of 
discussion  by  many  malcologists.  The 
current  scientific  literature  supports  the 
Service's  position.  Should  future 
research,  published  in  the  scientific 
literature,  support  a  generally  accepted 
view  that  is  significantly  different,  the 
Service  will  reassess  the  status  of  these 
species.       | 

Issue  3.  The  COE  and  other  agencies 
will  be  required  to  continuously  monitor 
(look  for  mussels)  their  activities  during 
the  operation  and  maintenance  of  the 
TTW  and  associated  channel  and  port 
facilities.  Response — The  service  does 
not  believe  that  any  of  these  species 
currently  exist  in  the  TTW.  The  current 
operation  and  maintenance  procedures 
of  the  TTW  do  not  affect  any  of  the  five 
species.  Unless  the  operation  and 
maintenance  of  the  TTW  is  significantly 
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changed,  the  COE  will  not  be  requirea  to 
monitor  these  activities  within  the  TTW. 
^ny  channel  or  port  facilities  proposed 
for  construction  outside  the  TTW  may 
be  required  to  conduct  a  biological 
assessment  prior  to  construction.  If  none 
of  the  species  are  found  in  the  project 
area  or  the  area  impacted  by  the  project, 
the  Service  does  not  anticipate  a  need 
for  continuously  monitoring  project 
activities.  Should  the  activities  change 
from  those  included  in  the  biological 
assessment,  a  new  assessment  may  be 
required. 

Issue  4:  Critical  habitat  should  be 
designated  so  that  areas  outside  of 
critical  habitat  would  be  free  of  the 
restrictions  that  listing  may  invoke. 
Response — ^The  designation  of  critical 
habitat  does  not  remove  the  mandates 
of  the  Endanger  Species  Act  in  areas 
where  a  listed  species  occurs  outside  of 
critical  habitat.  The  Service's  reasons 
for  not  designating  critical  habitat  are 
presented  in  the  Critical  Habitat  section 
of  this  rule. 

Issue  5:  The  fish  hosts  of  these  clams 
should  b«  identified.  Response — The 
Service  expects  this  to  be  accomplished 
as  part  of  its  effort  to  recover  these 
species. 

Issue  &  Surveys  should  be  conducted 
to  determine  whether  these  species  are 
common  in  other  locations.  Response — 
Surveys  have  been  and  are  continuing  to 
be  conducted  on  other  streams.  Since 
impoundment  of  the  Coosa  River,  none 
of  these  species  have  been  found 
outside  the  Tombigbee  River  system. 
Should  any  of  the  Tive  species  be  found 
in  other  systems,  the  Service  will 
reassess  the  status  of  these  species  and 
take  appropriate  action.  The  Service 
sees  little  likelihood  that  these  species 
exist  elsewhere  in  numbers  that  would 
abrogate  the  need  for  protection  under 
the  Act. 

Issue  7:  Laws  Bar  m  the  Colombus 
bendway  should  not  be  included  in  the 
listing.  Response — Specific  areas  of 
habitat  are  nol  designated  except  when 
critical  habitat  is  determined.  A  survey 
of  Laws  Bar  in  1985  found  a  thick  layer 
of  sediment  and  no  mussels,  which 
generally  prefer  sand  and  gravel 
substrates.  The  Service  no  longer 
considers  Laws  Bar  to  be  viable  habitat 
for  any  of  the  five  species. 

Issue  8:  Mussels  in  bendways  should 
be  relocated  to  suitable  habitat  before 
the  bendways  receive  enough  sediment 
to  kill  the  mussels.  Response — The  only 
remaining  bendway  where  these  species 
still  are  known  to  occur  it  in  Sumter 
County,  Alabama,  and  it  appears  to 
remain  clear  of  sediment. 


Suramary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  these  five  species  of  mussels  should 
be  classified  as  endangered  species. 
Procedures  found  at  section  4(a)n)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Marshall's  mussel  [Pleurobema 
marshallf],  Curtus'  mussel  [P.  curtum]. 
Judge  Taifs  mussel  [P.  taitianum),  the 
stirrup  shell  (Quadrula  stapes],  and  the 
penitent  mussel  [Epioblasma penita]  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  their  habitat  or  range.  All  five  of  the 
subject  species  have  greatly  declined  in 
range  and/ornumbers  in  the  Tombigbee 
River  owing  to  alteration  of  their  habitat 
from  a  free-flowing  riverine  system  to  an 
impounded  system  by  the  construction 
of  the  Tennessee-Tombigbee  Waterway 
(TTW).  The  modification  of  the  free- 
flowing  Tombigbee  River  into  a  series  of 
impoundments  adversely  impacted 
these  clams  by  physical  destruction 
druing  dredging,  increasing  siltation. 
reducing  water  flow,  and  suffocating 
juveniles  with  sediment  (Stansbery  1980. 
1983b:  Stein  1971,  Williams  1982)  These 
species  survive  in  the  Tombigbee  River 
proper  only  in  meander  or  bendway  that 
was  bypassed  by  the  TTW.  The 
situation  of  this  population  away  from 
the  navigation  channel  allowed  it  to 
escape  the  full  force  cA  the  threats  that 
extirpated  these  species  elsewhere  in 
the  Tombigbee  River.  Dredging  and 
snagging  for  channel  maintenance  and 
flood  control  threaten  populations  in 
tributaries  of  the  Tombigbee  River. 

Marshall's  mussel  has  been  collected 
from  only  the  Tombigbee  River  in  a 
reach  from  just  above  the  confluence 
with  Tibbee  Creek  downstream  to  Epes, 
Alabama.  Construction  of  the  TTW 
effectively  eliminated,  by  impoundment, 
the  historic  habitat  of  Marshall's  mussel 
except  for  gravel  bars  in  one  nver 
bendway  bypassed  by  the  TTW.  The 
gravel  bars  are  receiving  some 
sedimentation,  hi  addition,  the  nver 
flows  are  significantly  reduced  by 
backwater  from  impoundments.  This 
flow  reduction  impacts  clams  by 
increasing  siltation  and  changing  the 
fishery  habitat  This  latter  impact  may 
result  in  the  loss  of  the  fish  host  for 


glochidial  development.  Since 
Marshall's  mussel  has  only  been  found 
in  large  river  systems,  the  fish  host  may 
be  a  large-river  species  that  has  been 
adversely  impacted  by  impoundments. 
The  known  hisfonc  range  of  Curtus' 
mussel  is  the  main  stem  Tombigbee 
River,  but  it  is  now  limited  to  the  East 
Fork.  The  East  Fork  is  the  principal 
extension  of  the  Tombigbee  River 
proper  upstream  from  the  confluence  of 
the  East  Fork  and  Town  Creek.  The  East 
Fork  site  remains  similar  to  historic 
habitat  but  continues  to  face  threats. 
The  COE  has  approved  a  final 
supplement  to  the  environmental  impact 
statement  to  conduct  dredging  and 
snagging  activities  in  a  53-mile  reach  of 
the  East  Fork  in  the  area  where  the  last 
known  collection  of  a  live  Curtus' 
mussel  was  made.  The  East  Forit  water 
flows  have  been  affected  by 
construction  of  the  TTW  canal,  which 
has  diverted  the  flow  of  Bull  Mountain 
Creek.  Bull  Mountain  Creek  provides 
nearly  half  the  flow  of  the  East  Fork 
(U.S.  Army  Corps  of  Engineers  1984). 
Even  with  flow  now  restored  to  the  East 
Fork,  the  water  quality  is  undoubtedly 
altered.  Bull  Mountain  Creek  is  a  cool 
water  stream  that  is  likely  warmed  to 
some  degree  when  it  is  routed  through 
the  TTW  canal. 

Judge  Tait's  mussel  is  known 
historically  from  the  Tombigbee  River  in 
a  reach  from  Bull  Mountain  Creek  above 
Amory,  Mississippi,  downstream  to 
Demopolis.  Alabama;  the  Alabama 
River  at  Claiborne  and  Selma,  Alabama; 
the  lower  Cahaba  River.  Alabama;  and 
the  Coosa  River.  Alabama  (Stansbery 
1983a,  Williams  1982).  Shells  of  recently 
dead  Judge  Tait's  mussel  were  found 
recently  on  the  Buttahatchie  River 
(Schultz  1981)  and  the  Sipsey  River. 
Judge  Taifs  mussel  has  not  been 
collected  from  the  Alabama  and  Cahaba 
Rivers  since  the  1800's  (Stansbery  1983a) 
or  the  Coosa  River  since  1974,  which 
was  prior  to  impoundment  of  its  habitat 
there  (Williams  1982).  fudge  Tait's 
mussel  was  last  collected  from  the 
mainstem  Tombigbee  River  in  1972 
(Stansbery  1983a).  Habitat  remaining 
there  is  marginal  and  remaining  clams 
must  cope  with  the  continuing  impacts 
of  siltation.  reduced  water  flows,  water 
quality  degradation,  and  possible  loss  of 
their  fish  host,  fudge  Tait's  mussel  is 
surviving  in  the  Buttahatchie  River 
(Schultz  1981).  East  Fork  Tombigbee 
River,  and  Sipsey  River.  The  species  is 
threatened  in  these  three  Tombigbee 
River  tributaries  by  a  59-mile  channel 
improvement  project  in  the  Buttahatchie. 
a  53-mile  clearing  and  snagging  project 
in  the  East  Fork  (U.S.  Army  Corps  of 
Engineers  1983),  and  an  84.5-mile 
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channel  improvement  project  in  the 
Sipsey  River  (U.S.  Army  Corps  of 
Engineers  1981).  The  COE  has  the 
authority  to  spend  up  to  $100,000  per 
year  per  stream  for  the  removal  of 
snags,  clearing,  and  straightening  for 
flood  control  purposes.  Such  a  project 
has  been  carried  out  on  the  East  Fork 
upstream  of  Mill  Creek  (U.S.  Army 
Corps  of  Engineers  1984).  The  East  Fork 
population  is  also  impacted  by  water 
diversion.  Bull  Mountain  Creek  is  a  cool 
water  stream  that  contributes  nearly 
half  the  flow  of  the  East  Fork.  During 
construction  of  the  canal,  the  entire 
blow  of  Bull  Mountain  Creek  was 
diverted.  The  cool  inflow  from  Bull 
Mountain  Creek  will  undoubtedly  be 
warmed  as  it  mixes  with  the  canal 
water,  resulting  in  warming  of  the  East 
Fork.  Changes  in  water  temperatures 
can  be  physiologically  stressful  to 
clams,  alter  their  food  supply,  and 
impact  their  fish  hosts. 

The  stirrup  shell  is  known  historically 
from  the  Alabama  River  and  the 
Tombigbee  River.  Museum  records 
indicate  the  stirrup  shell  was  restricted 
historically  to  the  lowermost  part  of  the 
Alabama  River  (Stansbery  1981).  The 
lack  of  fresh  shells  or  living  specimens 
from  the  Alabama  River  for  several 
decades  indicates  the  likely  extirpation 
of  the  stirrup  shell  from  this  portion  of 
the  historic  range.  This  species  has  been 
collected  from  a  reach  of  the  Tombigbee 
River  from  near  Epes,  Alabama, 
upstream  to  just  above  the  confluence  of 
Tibbee  Creek.  One  specimen  was 
recently  collected  by  Yokley  in  the 
lower  Sipsey  River,  and  a  recent  survey 
by  Fish  and  Wildlife  Service  biologists 
found  a  fresh  stirrup  shell  at  the  same 
site.  The  present  known  distribution  of 
this  clam  is  limited  to  a  single 
Tombigbee  River  bendway  and  the 
Sipsey  River.  This  limited  distribution 
continues  to  be  threatened  by  habitat 
modification.  Impoundment  of  the 
Tombigbee  River  has  altered  water 
flows  and  increased  siltation  on  the 
gravel  bars.  This  alteration  suffocated 
mussels  with  silt  and  may  have 
modified  habitat  so  as  to  eliminate  the 
fish  host,  if  the  host  is  a  riverine  species 
that  is  intolerant  of  impoundments.  The 
COE  has  a  channel  improvement  project 
for  84.5  miles  of  the  Sipsey  River  that 
includes  32  miles  of  clearing  and 
snagging  (U.S.  Army  Corps  of  Engineers 
1981).  Channel  modifications  adversely 
impact  clams  by  alteration  of  the 
substrate,  increased  siltations,  altered 
water  flows,  and  direct  mortality  of 
mussels  from  dredging  and  snagging 
activities. 

The  penitent  mussel  is  known 
historically  from  the  Tombigbee  River 


from  the  confluence  of  the  East  Fork  and 
Bull  Mountain  Creek  above  Amory, 
Mississippi,  downstream  to  Epes, 
Alabama:  the  Alabama  River  at 
Claiborne  and  Selma;  the  Cahaba  River 
below  Centreville,  Alabama;  and  the 
Coosa  River  in  Alabama  and  Georgia 
(Stansbery  19B3c,  Willimas  1982).  Live 
specimens  were  found  recently  on  the 
Buttahatchie  River  (Yokley  1978,  Schultz 
1981).  Tlie  penitent  mussel  has  not  been 
collected  from  the  Alabama  and  Cahaba 
Rivers  since  the  1800's  (Stansbery  1983c) 
or  the  Coosa  River  since  1974,  prior  to 
impoundment  of  its  habitat  there 
(Williams  1982).  The  penitent  mussel 
was  last  collected  from  the  mainsfeam 
Tombigbee  River  in  1972  (Stansbery 
1983c).  Remaining  habitat  in  the 
Tombigbee  River  is  in  the  bendway  in 
Sumter  County,  Alabama.  This  habitat  is 
marginal  and  is  subject  to  siltation. 
reduced  water  flows,  water  quality 
degradation,  and  possible  loss  of  habitat 
of  the  fish  host.  The  penitent  mussel  is 
surviviog  in  the  Buttahatchie  River 
(Yokley  1978.  Schultz  1981)  and  the  East 
Fork  Tombigbee  River.  The  species  is 
threatened  in  these  two  Tombigbee 
River  tributaries  by  a  59-mile  channel 
improvement  project  in  the  Buttahatchie 
(U.S.  Army  Corps  of  Engineers  1981)  and 
a  53-mile  clearing  and  snagging  project 
in  the  Bast  Fork  (U.S.  Army  Corps  of 
Engineers  1983).  The  COE  has  the 
authority  to  spend  up  to  $100,000  per 
year  per  stream  for  the  removal  of 
snags,  clearing,  and  channel 
straightening  for  flood  control  purposes 
Such  a  project  has  been  conducted  on 
the  Easi  Fork  upstream  of  Mill  Creek 
(U.S.  Army  Corps  of  Engineers  1984). 
The  East  Fork  population  is  also 
impacted  by  water  diversion.  Bull 
Mountain  Creek  is  a  cool  water  stream 
that  cotitributes  nearly  half  the  flow  of 
the  East  Fork.  During  construction  of  the 
canal,  the  entire  flow  of  Bull  Mountain 
Creek  was  diverted.  The  cool  inflow 
from  Bull  Mountain  Creek  will  be 
warmed  as  it  mixes  with  the  canal 
water,  resulting  in  warmer  water 
temperatures  in  the  East  Fork.  Changes 
in  water  temperatures  can 
physiologically  stress  clams,  alter  their 
food  supply,  and  impact  their  fish  hosts. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  These  rare  species  occur  in 
such  law  numbers  that  collection  for 
private  collections  and  scientific 
purposes  poses  an  additional  threat. 
Considering  the  historic  rarity  of  these 
species  and  their  loss  of  historic  habitat 
by  construction  of  the  TTW,  collection 
of  live  specimens  could  result  in  the  loss 
of  a  significant  proportion  of  surviving 
individuals,  -  , 


C.  Disease  or  predation.  There  is  no 
evidence  of  threats  from  disease  or 
predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  These  species 
occur  in  Mississippi  and  Alabama.  Both 
States  have  regulations  that  require  a 
permit  to  take  clams.  Enforcement  of 
this  regulation  is  very  difficult  and 
limited.  Limited  enforcement  results 
from  several  factors,  including  limited 
enforcement  resources,  enforcement 
priorities,  and  the  difficulty  of 
apprehending  violators.  In  addition, 
these  regulations  do  not  affect  habitat 
degradation,  the  major  threat  to  these 
species. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence. 
Marshall's  mussel  is  restricted  to  the 
lower  half  of  the  Tombigbee  River  and  is 
found  in  free-flowing  riffle  areas 
(Stansbery  1983b).  Construction  of  the 
TTW  effectively  eliminated  this  entire 
reach  of  free-flowing  river  except  for  the 
site  discussed  earlier  The  isolation  of 
the  remaining  population,  along  with 
very  low  population  size,  increases 
vulnerability  to  any  single  adverse 
event.  Reproduction  becomes 
increasingly  difficult  at  low  population 
densities  owing  to  the  decreased 
concentration  of  gametes  in  the  water 
column. 

Curtus'  mussel  is  also  limited  to  the 
Tombigbee  River  system.  The 
population  m  Pickens  County  Alabama,   i 
has  likely  been  extirpated  by  the  TTW. 
which  leaves  the  East  Fork  Tombigbee 
River  as  the  only  remaining  occupied 
habitat.  The  historic  low  numbers  and 
difficulties  m  successful  reproduction 
for  such  a  rare  species  increase  the 
likelihood  of  a  further  decline. 

Judge  Tail's  mussel  is  threatened  by 
limited  range  and  low  numbers.  The  four 
remaining  populations  are  isolated  from 
each  other  by  the  TTW.  This  effectively 
isolates  these  small  gene  pools  and 
leaves  them  susceptible  to  the  loss  of 
genetic  variation,  and  thereby  limits 
their  adaptability  to  changing 
conditions.  Isolation  of  populations  and 
individuals  also  decreases  the  likelihood 
of  successful  reproduction  because  this 
species  depends  upon  water  currents  to 
transport  gametes  from  one  individual  to 
another. 

The  stirrup  is  restricted  to  the  Sipsey 
River  and  one  site  in  the  Tombigbee 
River.  The  Sipsey  River.  Tombigbee 
River,  and  the  bendway  in  Sumter 
County.  Alabama,  support  the  only 
viable  populations,  and  these 
populations  are  threatened  by  low 
numbers  and  the  associated  difficulties 
of  successful  reproduction        '-         ■  - 
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The  penitent  mussel  is  threatened  by 
limited  range  and  low  numbers.  The 
remaining  populations  are  isolated  from 
each  other  by  the  TTW.  This  effectively 
creates  isolated  gene  pools  of  small  size 
that  are  therefore  subject  to  loss  of 
genetic  variability.  Isolation  of 
populations  and  low  density  of 
individuals  also  decreases  the  likelihood 
of  successful  reproduction,  since  this 
species  also  depends  upon  water 
currents  to  transport  gametes  from  one 
individual  to  another 

All  five  species  are  affected  by  runoff 
of  fertilizers  and  pesticides.  Runoff  of 
fertilizers  into  small  streams  can  exceed 
the  assimilation  ability  of  the  stream 
and  result  in  algal  blooms  and  excesses 
of  other  aquatic  vegetation.  This 
condition  can  produce  stream 
eutrophication  and  result  in  the  death  of 
the  native  fauna.  Herbicides, 
insecticides,  fungicides,  and  other 
pesticides  are  easily  washed  from  fields 
into  streams,  along  with  silt  particles  to 
which  these  substances  adhere.  While 
being  transported  downstream,  these 
particles  may  be  ingested  by  filter 
feeders,  which  include  these  native 
clams.  Pesticide  laden  silt  particles 
eventually  settle  to  and  become  a  part 
of  the  substrate.  This  increases  the 
concentrations  of  pesticides  in  the 
clams'  habitat. 

All  five  species  may  also  be  adversely 
affected  by  loss  of  their  fish  hosts. 
Although  the  host  fish  for  these 
particular  species  have  not  been 
identified,  the  hosts  of  clams  from  riffle 
habitats  tend  to  be  riffle-dwelling 
species  (Fuller  1974)  and  are  likely  to 
decline  or  become  extirpated  as  this 
habitat  is  modified. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  five  species  of  clams  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  MarshaH'i  mussel. 
Curtus'  mussel,  judge  Tait's  mussel,  the 
stirrup  shell,  and  the  penitent  mussel  is 
endangered.  Endangered  status  is 
appropriate  because  of  the  loss  of 
historic  habitat  in  the  Tombigbee  River 
by  construction  of  the  TTW  and  the 
reduction  in  quality  of  the  remaining 
habitat  owing  to  reduced  water  velocity 
and  resulting  sedimentation.  Tributary 
populations  also  face  threats. 
Threatened  status  would  not  be 
aporopnate  because  these  species  are 
restricted  to  very  limited  areas,  are 
reduced  to  low  numbers,  and  remain 
vulnerable  to  a  single  catastrophic 
event.  The  Tombigbee  River  populations 
are  close  to  extinction.  Critical  habitat  is 
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not  proposed  for  these  species  for 
reasons  given  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  five  mussels  at  this 
time  owing  to  lack  of  benefit  from  such 
designation.  The  COE  is  the  Federal 
agency  most  involved  und  is  already 
aware  of  the  location  of  the  remaining 
populations  of  these  five  species.  The 
COE  has  conducted  numerous  studies  of 
the  Tombigbee  River  system  fauna  and 
is  very  knowledgeable  of  the  fauna  and 
of  project  impacts.  No  additional 
benefits  would  accrue  from  a  critical 
habitat  designation  that  do  not  already 
accrue  from  the  listing  In  addition, 
these  species  are  so  rare  that  taking  for 
scientific  purposes  and  private 
collections  is  a  threat.  The  pubhcation 
of  critical  habitat  maps  and  other 
publicity  accompanying  critical  habitat 
designation  would  increase  that  threat. 
The  locations  of  populations  of  these 
species  have  consequently  been 
described  only  in  general  terms  in  this 
rule.  Precise  locality  data  are  available 
to  appropriate  Federal  agencies  through 
the  Service  office  described  in  the 
ADDRESSES  Section. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
ol  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 


agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  result  in 
destruction  or  adverse  modification  of 
its  critical  habitat.  If  a  Federal  action 
may  affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  involvement  is  expected  to 
include  COE  projects  for  flood  control 
and  navigation  and  Soil  Conservation 
Service  watershed  projects  on 
Tombigbee  River  tributary  streams.  The 
COE  will  conduct  annual  maintenance 
dredging  for  navigation  on  the  TTW  and 
will  manage  a  number  of  the  bendways 
for  recreation  and  other  beneficial 
values.  This  will  require  the 
maintenance  of  some  river  How  and  of 
boat  access  from  one  or  both  ends  of 
these  bendways.  Structural  management 
will  be  required  at  12  bendways. 
Structural  management  actions  include 
blockage  structures,  using  dredged 
material,  at  the  upstream  end  of  seven 
bendways  to  prevent  sedimentation. 
The  downstream  ends  of  the  bendways 
would  remain  open  for  access.  The 
upstream  ends  of  five  bendways  would 
be  dredged  initially  and  maintained  to 
pre-TTW  channel  dimensions,  plus 
sediment  basins  designed  to  contain  the 
projected  annual  sediment  deposition 
would  be  dredged  and  maintained  (U.S. 
Army  Corps  of  Engineers  1984).  This 
management  action  would  maintain 
water  flows  and  boat  access,  but  would 
require  periodic  dredging  to  remove 
sediment.  The  remaining  22  bendways 
will  be  monitored  to  determine  the  need 
for  further  structural  management 
measures.  Other  COE  projects  that 
occur  in  rivers  where  these  species  have 
been  found  are:  84.5  miles  of  channel 
improvements  and  32  miles  of  clearing 
and  snagging  in  the  Sipsey  River  (U.S. 
Army  Corps  of  Engineers  1981);  53  miles 
of  clearing  and  snagging  in  the  East  Fork 
(U.S.  Army  Corps  of  Engineers  1983): 
and  70  miles  of  clearing,  snagging, 
enlargement,  channels,  and  cutoffs  in  18 
streams  for  flood  control  on  the 
Tombigbee  River  (U.S.  Army  Corps  of 
Engineers  1983).  The  Soil  Conservation 
Service  has  eight  watersheds  in 
operation,  one  in  the  planning  stage,  and 
one  application  for  planning  in  the 
western  tributaries  of  the  Tombigbee 
River  in  Mississippi  (U.S.  Department  of 
Agriculture  1983).  Channelization 
activities  associated  with  watershed 
projects  could  increase  siltation  and 
adversely  affect  potential  habitat. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
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that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  delivery,  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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Regulations  Promulgation 

PART  17— (AMENDED! 

Accordingly.  Part  17.  Subcapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  9»-205.  87  Stat.  884;  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L.  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Slat.  1411  (16  U.S.C.  1531  et  seq). 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 


CLAMS,  to  the  list  of  Endangered  and 
Threatened  Wildlife: 

§  1 7. 1 1    Endangered  and  threatened 
wildlife. 


(h)* 


O^COtGo 


Common  name 


Soentilic  nam* 


Histonc  range 


Venebrate 

P0(xjlation  where 

erxtanqereO  or 

ttwealened 


Slatus 


When  teted 


Cntical 
habitat 


Special 
rules 


COMS 


Y."^  ^"T'  \r  -. Pleurobema  cuftum u  S.A  (AL.  MS) NA 

Mussel.  Judge  Tails Pleurobema  l»tmnum uSA  (Al„  MS)  na" 

Mussel.  Marshalls Pleurobema  marshaU US.A.  (AL  MS) " na 

Mussel,  penitent Epioblasma  (  =  Dysomia)  penta USA  (AL.  US).... "~"^"~ ^■' 


Stirrup  shelt „ Quadruta 


stapes  . 


USA  (ALMS) NA... 


262 
262 
262 

262 

262 


NA 
NA 
NA 
NA 

NA 


NA 
NA 
NA 
NA 


Dated:  March  24. 1987. 

Susan  Recce, 

Acting  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  87-7650  Filed  4-6-«7:  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Cambarus 
Zophonastes 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Service  determines  a 
cave  crayfish,  Cambarus  zophonastes. 
to  be  an  endangered  species  under  the 
authority  contained  in  the  Endangered 
Species  Act  of  1973,  as  amended.  This 
obligate  cave  dweller  has  been  found 
only  in  one  cave  in  Stone  County, 
Arkansas.  The  species  does  not  have  an 
accepted  common  name.  Groundwater 
contamination,  collecting,  and  low 
population  levels  represent  major 
potential  threats  to  Cambarus 
zophonastes.  Groundwater 
contamination  is  especially  important 
because  most  of  the  stream  channels  in 
the  cave's  recharge  area  are  sinking 
streams,  which  can  readily  introduce 
pollutants  or  contaminants  into  the  cave 
system.  This  determination  implements 
the  protection  of  the  Endangered 
Species  Act  of  1973,  as  amended,  for  this 
cave  crayfish. 

DATE:  The  effective  date  of  this  rule  is 
May  7. 1987. 

ADDRESS:  The  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service, 
Jackson  Mall  Office  Center,  Suite  316, 
300  Woodrow  Wilson  Avenue,  Jackson. 
Mississippi  39213. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Dennis  B.  Jordan  at  the  above 
address  (601/965-^900  or  FTS  490-^900). 

SUPPLEMENTARY  INFORMATION: 

Background 

Cambarus  zophonastes  is  an  albinistic 
cave  crayfish  endemic  to  the  White 
River  Basin  in  north-central  Arkansas 
(Smith  1984).  This  obligate  cave  crayfish 
was  first  collected  in  1961  and  described 
in  1964  from  five  specimens  taken  from 
the  type  locality  (Hobbs  and  Bedinger 
1964).  Cambarus  zophonastes  lacks 
pigment  in  the  body  and  eyes,  which  are 
reduced,  and  the  overall  body  length 
reaches  about  65  mm  (2.5  inches).  It  can 
be  distinguished  from  related  species  by 
the  following  features  of  its  carapace: 
the  rostrum  has  strongly  convergent 
margins  bearing  spines,  and  the  areola 
is  more  than  29  times  longer  than  wide. 


The  species  is  known  from  only  the  type 
locality,  and  only  eight  specimens  are 
known  to  exist  in  zoological  collections. 
A  search  of  over  170  additional  caves  in 
north-central  Arkansas  failed  to  locate 
any  additional  populations  of  Cambarus 
zophonastes.  A  survey  of  436  caves  and 
ten  springs  in  Missouri  revealed  two 
closely  related  species  (Cambarus 
hubrichti  and  Cambarus  setosus],  but 
failed  to  reveal  Cambarus  zophonastes 
(Smith  1984). 

The  type  locality  is  situated  in  the 
Ozark  Mountains,  where  the  cave  is 
formed  In  the  Plattin  Limestone  (Hobbs 
and  Bedinger  1964).  This  cave  is  a 
solution  channel,  most  of  which  is  wet 
year-round.  It  contains  much  mud,  and 
many  of  its  passages  are  flooded  during 
storms  and  wet  seasons.  About  150  feet 
(45  meters)  inside  the  cave  entrance  is  a 
pool  that  ranges  from  1  to  at  least  20  feet 
(0.3-6  meters)  in  depth.  A  narrow, 
shallow  stream  from  the  cave's  interior 
enters  the  pool.  This  stream  flows 
through  1400  feet  (425  meters)  of  cave 
passage  (Smith  1984).  Water  exits  the 
cave  through  three  springs  that  emerge 
about  150  feet  (45  meters)  from  the  cave 
entranqe.  The  crayfish  has  been  found 
only  inlthe  cave  pool.  The  Arkansas 
Natural  Heritage  Commission  and  the 
Nature  Conservancy  recently  purchased 
a  160-acre  (65-hectare)  tract  that 
includes  the  cave's  entrance.  The  cave's 
primary  recharge  area  covers  3.51 
square  miles  (9  square  kilometers)  (Aley 
and  Aley  1985)  and  is  largely  privately 
owned.  Population  trends  for  Cambarus 
zophoitastes  have  not  been  documented. 
The  laiigest  number  of  individuals 
sighted  during  a  single  trip  was  15 
crayfish  recorded  by  a  scuba  diver  in 
1983.  the  total  population  is  estimated 
at  fewer  than  50  individuals  (Smith 
1984). 

The  Bervice  published  a  proposed  rule 
to  list  this  species  as  endangered  in  the 
Federal  Register  (51  FR  16569)  on  May  5. 
1986. 

Summary  of  Comments  and 
Recommendations 


In  the  May  5, 1986,  proposed  rule  (51 
FR  16569)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  fi»al  rule.  Appropriate  State 
agencies,  county  governments,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  that  invited  public  comment 
were  published  in  the  Arkansas  Gazette 
on  May  25. 1986,  and  the  Arkansas 
Democrat  on  May  24, 1986.  Comments 
were  received  from  two  State  agencies, 
one  conservation  organization,  and  one 


individual.  All  four  comments  supported 
the  proposed  listing. 

Summary  of  Factors  Affecting  the 
Species        I 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Cambarus  zophonastes  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of  ' 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Cambarus  zophonastes  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Groundwater 
contamination  represents  a  major  threat 
to  Cambarus  zophonastes.  The  only 
known  population  is  in  a  geographic 
area  characterized  by  sinking  streams. 
A  sinking  stream  is  a  surface 
watercourse  that  loses  significant 
quantities  of  water  into  the  subsurface 
in  very  localized  areas.  Sinking  streams 
are  of  extreme  importance  in  supplying 
water  and  nutrients  to  caves.  This  rapid 
fiow  of  watter  into  caves  also  allows  the 
easy  introduction  of  pollutants.  A 
hydrological  study  of  the  area  (Aley  and 
Aley  1985)  has  identified  several  threats 
to  the  habitat  of  Cambarus  zophonastes. 
An  electrical  transmission  line  crosses 
the  recharge  area  for  this  cave.  The  use 
of  herbicides  to  clear  the  right-of-way 
for  this  line  could  contaminate  the  cave. 
A  State  highway  borders  the  recharge 
area  for  the  cave  and  is  a  potential 
source  for  accidental  spills  of  materials 
hazardous  to  water  quality.  A  4,000 
gallon  (15,140  liter)  spill  of  gasoline 
occurred  in  March  1985.  There  are  three 
industrial  operations  within  the  cave 
recharge  area  that  threaten  the  water 
quality.  Al!  three  operations  store 
petroleum  products  that  could  spill  or 
leak  into  the  cave.  One  of  the 
operations,  a  concrete  plant,  contributes 
silt  to  the  cave  when  its  sediment  ponds 
overflow  (Aley  and  Aley  1985).  The  City 
of  Mountain  View  has  grown  rapidly 
and  will  likely  expand  into  the 
topographic  basin,  within  which  some    . 
subdivision  roads  have  already  been 
built.  Continuing  development  presents 
a  major  threat  to  water  quality  in  the 
cave  from  the  use  of  septic  tanks  to 
dispose  of  wastewater. 

B.  Overvtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Obligate  cave  species 
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characteristically  live  longer  and  have 
considerably  lower  reproductive 
abilities  than  their  surface  relatives. 
Cooper  (1975),  in  his  study  of  crayfish  in 
Shelta  Cave,  Alabama,  found  that 
female  Orconectes  australis  carried 
only  10  to  60  attached  o\a,  while  surface 
species  of  Orconectes  carry  up  to  574 
attached  ova.  Cambarus  zophonastes 
probably  also  has  low  reproductive 
capabilities.  The  removal  of  adults  from 
a  limited  population  with  a  likely  low 
reproductive  potential  would  seriously 
endanger  the  existence  of  the 
population.  With  a  maximum  of  15 
individuals  of  Cambarus  zophonastes 
ever  observed  and  with  a  total 
population  estimate  of  50  individuals, 
the  removal  of  any  reproducing  females 
would  dramatically  impact  and  could 
eliminate  a  year's  recruitment.  The 
limited  habitat  and  population  size 
make  the  species  vulnerable  to 
vandalism  and  taking. 

C.  Disease  or predation.  Disease  and 
predation  have  not  been  documented  for 
this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  This  species  is 
not  recognized  or  protected  as  a  rare 
species  by  any  existing  Federal  or  State 
regulation.  Arkansas  requires  a 
scientific  collecting  permit  for  collecting 
any  species,  except  taking  for  fish  bait 
under  other  State  regulations.  This 
affords  very  limited  protection  owing  to 
the  difficulty  of  apprehending  violators 
and  limited  resources  for  law 
enforcement. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Obligate  cave  species  apparently  have 
very  low  reproductive  rates,  as 
evidenced  by  the  limited  information 
available  on  other  cave  species  (Poulson 
1961).  The  low  fecundity  is  partially  due 
to  the  limited  energy  availability  in 
caves.  The  cave  occupied  Cambarus 
zophonastes  likely  served  as  a  maternity 
roost  site  for  gray  bats  [Myotis 
grisescens],  a  species  listed  as 
endangered,  at  one  time  in  the  past 
(Harvey  et  al.  1981).  The  abandonment 
of  this  roost  site  represents  a  loss  of 
energy  input,  in  the  form  of  guano,  to  the 
cave's  aquatic  community.  This  loss  of 
energy  reduces  the  available  food 
supply  and  may  have  limited  or  reduced 
the  population  size  of  Cambarus 
zophonastes.  Reproduction  of  Cambaras 
zophonastes  is  further  impacted  by  low 
numbers  of  mature  individuals,  which 
reduces  genetic  diversity  and  the 
likelihood  of  successful  mating 
encounters.  Low  reproductive 
capabilities  and  the  small,  single 
population  naturally  hmit  this  species' 
ability  to  recover  from  any  adversity. 


The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Cambarus 
zophonastes  as  endangered.  Endangered 
status  was  chosen  because  this  species 
is  known  from  only  one  cave  system 
with  an  estinuted  population  of  50 
individuals.  The  species  is  especially 
vulnerable  to  water  quality  degradation 
at  this  site.  It  therefore  requires  the 
greatest  possible  protection  available 
under  the  Act.  The  reason  critical 
habitat  is  not  being  designated  is 
discussed  in  the  next  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extend 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  As 
discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  Cambarus  zophonastes  is 
endangered  by  taking,  an  activity 
difficult  to  prevent.  Publication  of 
critical  habitat  descriptions  would  make 
this  species  even  more  vulnerable  and 
increase  enforcement  problems.  All 
involved  parties  and  landowners  will  be 
notified  of  the  location  and  importance 
or  protecting  the  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard  (see  below).  Therefore,  it 
would  not  be  prudent  to  determine 
critical  habitat  for  Cambarus 
zophonastes  at  this  time. 

Available  Conservatiofi  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  few 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Elndangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  pwotection 
required  of  Federal  a^ncies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 


Sectioa  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Federal  involvement  with  this 
species  is  expected  to  be  minimal.  The 
continuing  development  of  this  region 
could  lead  to  sub-surface  water 
degradation  which  may  involve  the 
Environmental  Protection  Agency  or 
other  agencies  with  jurisdiction  over  the 
groundwater.  The  Federal  Housing 
Administration  may  be  required  to 
consult  with  the  Service  on  Federal 
loans  for  housing  development  within 
the  cave's  recharge  area. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildhfe  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  Stale 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  econoBuc  hardship  that  would  be 
suffered  if  such  rebef  were  not 
available. 

National  En\'ironmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Eovironmental 
AssessBient  as  defined  by  the  National 
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Environmental  Policy  Act,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 


Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L.  93-205,  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L.  95-632,  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.). 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
CRUSTACEANS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.11    Endangered  and  threatened 
wildlife. 


(h)** 


Speoes 


Common  name 


SoenMic  name 


Hislooc  range 


Venetxata 

poputadon  where 

endangered  or 

threatened 


Status 


When  listed 


Critical 
habital 


Spedai 
rute* 


Crustaceans 
Crayfish  (no  common  name) 


Dated:  March  24, 1987. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 
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BILLING  CODE  4310-SS-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for 
Lupinus  Aridorum  (Scrub  Lupine) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines  a 
plant  in  the  pea  family,  Lupinus 
aridorum  (scrub  lupine),  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  This  plant  has  been  found 
at  only  16  sites  in  Orange  and  Polk 
Counties.  Florida;  fewer  than  350 
individual  plants  are  known  to  exist.  All 
sites  are  on  privately  owned  property, 
and  are  highly  desirable  for  residential 
and  commercial  development. 
Populations  have  already  suffered 
losses  from  home  building,  road 
construction,  off-road  vehicle  use.  and/ 
or  land  clearing  for  pastures  and  other 
purposes. 

This  rule  will  implement  the  Federal 
protection  and  recovery  provisions 


afforded  by  the  Act  for  Lupinus 
aridorom. 

dates:  The  effective  date  of  this  rule  is 
May  7, 1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Endangered 
Species  Field  Station,  U.S.  Fish  and 
Wildlife  Service,  2747  Art  Museum 
Drive,  Jacksonville,  Florida  32207. 
FOR  FMRTHER  INFORMATION  CONTACT: 
Mr.  David  J.  Wesley,  Endangered 
Species  Field  Supervisor,  at  the  above 
address,  or  telephone  904/791-2580  or 
FTS/946-2580. 
SUPPLEMENTARY  INFORMATION: 

Back9t>und 

Luf^nus  aridorum,  a  member  of  the 
pea  family  (Fabaceae).  was  first 
collected  by  Meislahn  in  1900  in  Orange 
County,  Florida.  It  was  not  collected 
again  until  McFarlin  found  it  in  Polk 
County  in  1928  and  1937.  Renewed 
effort!  by  Beckner  in  the  early  1970's, 
and  again  in  the  early  1980'8  by  Beckner 
and  Wunderlin,  greatly  expanded 
knowledge  of  the  distribution  of  the 
specits  in  both  Orange  and  Polk 
Counties.  Beckner  recognized  and 
named  the  species  as  distinct  in  1982. 
Prior  to  that,  the  plants  were  variously 
misidentified  by  workers  as  Lupinus 
diffuaus  and  Lupinus  westianus.  Since 
the  plant  was  described  as  a  full  species 


by  Beckner.  there  have  been  no 
alternative  taxonomic  treatments. 

Lupinus  aridorum  is  a  biennial  or 
short-lived  perennial  growing  from  a 
soft  woody  base;  the  stems  are  up  to  one 
meter  (3  feet)  tall.  Its  leaves  are 
obovate-elliptic  in  shape,  4-7 
centimeters  (1.5-2.8  inches)  long,  and  2- 
4  centimeters  (0.8-1.5  inches)  wide.  The 
ends  of  the  leaves  are  rounded  with 
sharp  pointed  tips  and  the  bases  are 
rounded;  the  upper  and  lower  surfaces  ; 
are  covered  with  silvery  hairs.  The        j 
petioles  are  2-4.5  centimeters  (0.8-1.8    ■ 
inches)  long;  the  stipules  are  very  small. 
The  inflorescences  are  racemose  with 
stalks  4-13  centimeters  (1.5-5.2  inches) 
long,  and  the  flowering  portion  4-15 
centimeters  (1.5-5.8  inches)  long.  The 
petals  are  pale  flesh-pink  except  for  the 
standard,  which  has  a  black  center 
surrounded  by  a  maroon-red  area.  The 
standard  is  about  1.5  centimeters  (0.5 
inch)  long,  the  wing  petals  about  1.4 
centimeters  (0.5  inch)  long,  and  the  keel 
petals  slightly  shorter.  The  fruit  is  2-2.5 
centimeters  (0.8-1.0  inch)  long,  woody, 
and  elliptic  in  shape,  tapering  to  a  sharp 
apex. 

Lupinus  aridorum  is  distinctive  in  the 
field,  being  the  only  upright  pink- 
fiowered  lupine  in  Florida.  It  is  further 
distinguished  from  the  only  other  pink- 
fiowered  lupine,  the  prostrate  Lupinus 
villosus.  by  the  lack  of  long,  shaggy 
hairs  on  s  ems  and  leaves,  and  vestigial 
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(rather  than  large  and  conspicuous) 
stipules.  It  is  most  closely  related  to 
Lupinus  we^ionus  of  the  Florida 
panhandle,  but  differs  in  flower  color. 
Lupinus  westianus  having  blue  flowers. 

Lupinus  aridorum  is  endemic  to 
central  Florida.  It  is  known  from  Orange 
County,  between  the  city  of  Orlando 
and  Walt  Disney  World,  and  from  Polk 
County,  between  Winter  Haven  and 
Aubumdale.  Recently  N.J.  Bissett.  a 
Winter  Haven  horticulturist,  (pers. 
comm.  1986)  reported  that  there  is  also  a 
"fairly  sparse  population"  visible  from 
State  road  64,  west  of  the  Avon  Park 
Bombing  Range  in  Polk  County.  The 
scrub  lupine  is  a  sand  pine  scrub  species 
that  grows  primarily  in  well  drained 
sandy  soils  of  the  Lakewood  or  St.  Lucie 
series.  The  sands  are  white  or 
occasionally  yellow  where  the  turkey 
oak  wnnris  have  invaded  the  sand  pine 
scrub.  The  tree  layer  may  be  a  mixture 
of  Pinus  c/ausa  (sand  pine),  Pinus 
elliotii  (slash  pine),  and  Quercus  laevis 
(turkey  oak)  (Wunderlin  1982).  The 
scrub  layer  is  usually  sparse  which 
many  be  the  result  of  disturbance  at 
many  of  the  sites  where  the  lupine 
occurs.  The  most  frequent  shrubs 
include  Ceratiola  ericoides  (rosemary), 
Quercus  geminata  (scrub  live  oak), 
Lyonia  ferruginea  (rusty  lyonia). 
Palafoxia  feayi,  Ximenia  americana 
(tallowwood),  and  scattered  Sabal 
palmetto  (cabbage  palm).  The 
herbaceous  layer  is  dominated  by 
Aristido  stricto  (wiregrass)  intermixed 
with  Pityopsis  graminifolia, 
Helianthemum  nashii,  Rhynchospora 
megalocarpa.  Bonamia  grandiflora, 
Polygonella  myriophylla.  and  Opuntia 
humifusa  (prickly-pear  cactus).  In  the 
open  areas,  Selaginella  arenicola  (sand 
spikemoss)  is  often  common.  All 
currently  known  populations  oi Lupinus 
aridorum  are  on  privately  owned  land. 
They  are  in  danger  of  extirpation 
because  they  occur  in  two  of  the  most 
rapidly  growing  areas  of  Florida. 

On  December  15. 1960.  the  Service 
published  in  the  Fedara!  Register  (45  FR 
82480)  its  Review  of  Plant  Taxa  for 
Listing  as  Endangered  or  Threatened. 
On  November  28, 1983  (48  FR  53640),  the 
Service  published  a  supplen>ent  to  this 
review.  Lupinus  aridorum,  which  had 
not  been  named  when  the  1980  review 
was  published,  was  listed  in  the  1983 
supplement  as  a  category  2  species 
(those  candidate  species  for  which  the 
Service  needs  additional  information 
before  proceeding  with  a  proposal).  The 
1985  updated  version  of  the  review 
(September  27. 1965;  50  FR  39526) 
included  Lupinus  aridorum  as  a 
category  1  species  (those  candidate 
species  for  which  the  Service  possesses 


information  indicating  listing  is 
appropriate). 

All  plant  taxa  included  in  the  1980 
review.  1983  supplement,  and  1985 
review,  are  treated  as  being  under 
petition.  Section  4(b)(3)(B)  of  the 
Endangered  Species  Act,  as  amended  in 
1982,  requires  the  Service  to  make 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  On  October  12, 
1984.  and  again  on  October  11, 1985,  the 
Service  made  its  12-month  finding  that 
listing  of  Lupinus  aridorum  was 
warranted  and  that  although  proposal 
of  other  higher  priority  species  had 
precluded  its  proposal,  expeditious 
progress  was  being  made  to  add  other 
species  to  the  list.  Biological  data, 
supplied  by  Wunderhn  in  1984,  fully 
supported  a  proposed  rule  listing 
Lupinus  aridorum  as  endangered,  and 
on  April  24, 19G8,  the  Service  published 
the  proposed  rule  which  constituted  the 
next  12-month  finding  for  this  species. 

Summary  of  Comments  and 
Recommendations 

In  the  April  24, 1986.  proposed  rule  (51 
FR  15514)  and  associated  notifications. 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  that  invited  general  public 
comment  were  published  in  the  Orlando 
Sentinel  and  the  Winter  Haven  News 
Chief.  The  following  six  comments  were 
received  concerning  the  proposal. 

The  Florida  Department  of 
Agricultural  and  Consiuner  Services, 
and  the  Bok  Tower  Gardens,  Lake 
Wales,  Florida,  fully  supported  the 
listing  of  Lupinus  aridorum  as 
endangered.  The  Florida  Department  of 
Environmental  Regulation  determined 
that  the  proposed  listing  was  consistent 
with  the  Florida  Coastal  Management 
Program.  The  Florida  State  Clearing 
House,  in  compliance  with  Presidential 
Executive  Order  »12372  and  the 
Governor's  Executive  Order  85-150. 
noted  that  the  action  was  in  accord  with 
State  plans,  programs,  procedures,  and 
objectives.  The  international  Union  for 
Conservation  of  Nature  and  Natural 
Resources  wrote  that  it  had  no 
additional  data  on  the  status  oi  Lupinus 
aridorum.  but  appreciated  receiving  the 
detailed  considerations  published  in  the 
proposal.  Nancy  J.  BisseH.  a  Winter 
Haven  horticulturist  supported  the 
listing,  and  reported  a  new  site  for  the 
species  on  State  road  64.  west  of  the 
Avon  Park  Bombing  Range  in  Polk 
County. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Lupinus  aridorum  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  sectwn  ♦(aHl)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Lupinus  aridorum  McFarlin  ex  Beckner 
(scrub  lupine)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Lupinus  aridorum 
is  known  from  only  16  sites  (Wunderlin 
1984,  Bissett  1986  pers.  comm.).  Ten  of 
these  are  in  Orange  County  between  the 
city  of  Orlando  and  Walt  Disney  World. 
Orlando  has  been,  and  continues  to  be. 
one  of  the  most  rapidly  growing  cities  in 
Florida.  The  sites  on  which  scrub 
lupines  are  growing  are  prime  property 
for  development.  Six  sites  for  Lupinus 
aridorum  are  in  Polk  County,  near  the 
towns  of  Winter  Haven.  Aubumdale, 
and  Avon  Park.  These  are  also  rapidly 
expanding  communities  whose  growth 
threatens  the  continued  existence  of  the 
species. 

Altogether,  fewer  than  350  plants  of 
Lupinus  aridorum  are  thought  to  exist, 
most  of  which  occur  in  habitats  that 
have  already  been  highly  modified,  or 
are  threatened  by  housing 
developments,  road  construction  and 
maintenance,  conversion  to  pastureland, 
and  pedestrian,  horse,  and  off-road 
vehicular  traffic.  One  site  occurs  on 
highway  right-of-way  lands;  all  other 
sites  are  privately  owned  and  subject  to 
development  or  modification  by  the 
landowners  at  any  time. 

B.  Overutilzation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  the  scrub  lupine  has 
not  been  in  commercial  trade,  it  is  a 
large  and  attractive  plant  when  in  bloom 
and  has  the  potential  to  be  used  as  a 
decorative  landscape  addition.  The 
attractive  nature  of  the  scub  lupine,  and 
its  potential  for  landscaping  use.  is 
emphasized  by  the  fact  that  at  one  site, 
where  a  single  large  plant,  seven  feet  in 
dian>eter,  was  growing,  the  landowner 
actually  divided  a  fence  he  was  building 
in  order  to  avoid  destroying  it 
(Wunderlin  1984).  The  scrub  lupine  is 
only  sporadically  collected  for  scientific 
purposes. 
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C.  Disease  or predation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Lupinus 
aridorum  is  listed  as  endangered  under 
the  Preservation  of  the  Native  Flora  of 
Florida  Law  (Section  581.185  of  the 
Florida  Statutes).  This  Florida  law 
regulates  taking  and  the  intrastate  sale 
of  plants,  but  it  does  not  provide  habitat 
protection. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
scrub  lupine  is  restricted  in  distribution 
and  occurs  in  relatively  small  numbers 
(largest  site  has  fewer  than  100  plants). 
Such  rarity  increases  the  species' 
vulnerability  to  disturbance  and  natural 
disasters. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Lupinus 
aridorum  as  endangered.  It  occurs  in 
three  small  disjunct  population  centers 
(Orlando  area.  Winter  Haven  area,  and 
Avon  Park  area),  and  is  known  from 
only  16  sites.  Human  population 
pressures  in  all  three  areas  are 
increasing  annually.  Currently,  all  16 
known  populations  are  on  private  lands 
and  their  continued  existence  is  not 
secure.  Critical  habitat  is  not 
determined  for  the  scrub  lupine  for 
reasons  discussed  in  the  "Critical 
Habitat"  section  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Lupinus  aridorum  at 
this  time.  This  species  is  a  large  plant 
which  bears  attractive  pink  flowers. 
There  are  indications  that  it  might  be  a 
desirable  species  for  landscaping 
purposes.  In  addition,  it  occurs  very 
near  areas  of  high  human  concentration 
where  it  could  readily  be  located  and 
vandalized.  The  identification  of  the 
precise  sites  where  populations  occur, 
through  publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register,  might  increase  the  threats  to 
the  species.  It  would  be  difficult  to 
safeguard  it  from  curiosity  seekers  or 
vandals.  In  addition,  critical  habitat 
benefits  apply  only  when  Federal 
activities  and/or  Federal  lands  are 
involved.  The  scrub  lupine  occurs  only 
on  privately  owned  lands  where  no 


Fedefal  involvements  are  known  at 
presait.  Therefore,  there  would  be  no 
benefits  to  this  species  by  a  designation 
of  critical  habitat.  Because  of  these 
factors,  the  Service  finds  that  a 
designation  of  critical  habitat  for 
Lupinus  aridorum  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
throi^h  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authprize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Since  all  presently  known  sites 
for  Lupinus  aridorum  are  on  privately 
owned  land,  there  will  be  no  effect  from 
the  above  requirement  unless  a  private 
activity  requires  some  Federal  action, 
such  as  funding  or  issuance  of  permits. 

Section  9  of  the  Act  and  its 
implementing  regulations  found  at  50 
CFR  17.61. 17.62.  and  17.63  set  forth  a 
series  of  general  trade  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  endangered  plants, 
transport  such  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  them  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  them  from  areas  under  Federal 
jurifdiction  and  reduce  them  to 


possession.  Certain  exceptions  can 
apply  to  agents  or  the  Service  and  Slate 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  With  respect  to  Lupinus 
aridorum,  it  is  anticipated  that  few  trade 
permits  v«ll  ever  be  sought  or  issued 
since  the  tpecies  is  not  known  to  be  in 
cultivation  and  is  scarce  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office.  U.S.  Fish  and  Wildlife 
Service,  Washington.  DC  20240  (703/ 
235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  I  l 

Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the  I 

Service's  reasons  for  this  determinatiori 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244).  | 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Regulations  Promulgation 
PART  17— (AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 
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Authority:  Pub  L.  93-205.  S7  Stat.  884;  Put) 
I..  94-359  90  Stat.  911.  Pub.  L.  95-632.  92  Slat 
3751:  Pub.  L.  96-159.  93  Stat.  1225:  Pub  L.  97- 
.304.  96  Slat.  1411  (16  U.S.C.  1531  Pi  seq.) 


2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Fabaceae,  to  the  List  of  Endangered  and 
Threatened  Plants: 


species 


ScientifM;  name 


(Common  name 


Nistonc  range 


FABACEAE-PEA  FAMILV 

Lupinus  andorum ...  ScuO  lupine 


§17.12  Endangered  and  tlireatened 

plants. 

•         -         •         .         . 

(hi  •  •   • 


Slalus 


Wtwn  tsted 


Critical 
habrtat 


Spadal 
rules 


USA  (FL)  E 
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Dated:  March  24, 19B7 
Susan  Recce. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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DEPARTMENT  OF  THANijPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
(Airspace  Docket  No.  e6-AMA-40] 

Establishment  of  Airport  Radar 
Service  Areas 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  action  designates 
Airport  Radar  Service  Areas  (ARSA)  at 
Barksdale  Air  Force  Base,  LA;  Boise  Air 
Terminal.  ID;  Flint  Bishop  Airport,  MI; 
Fort  Wayne  Municipal  Airport,  IN; 
Lansing  Capital  City  Airport,  MI; 
Madison  Dane  County  Regional  Airport- 
Truax  Field,  WI;  and  Shreveport 
Regional  Airport,  LA.  The  locations 
designated  are  public  or  military 
airports  at  which  a  nonregulatory 
Terminal  Radar  Service  Area  (TRSA)  is 
currently  in  effect.  Establishment  of 
these  ARSA's  will  require  that  pilots 
maintain  two-way  radio  communication 
with  air  traffic  control  (ATC)  while  in 
the  ARSA.  Implementation  of  ARSA 
procedures  at  these  locations  will 
reduce  the  risk  of  midair  collision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic. 
EFFECTIVE  DATE:  0901  UTC,  May  7, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Bums,  Airspace  and  Arr 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Aif  Traffk 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9245. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (48  FR  34286.  July  28,  1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH,  and  Austin,  TX. 
Those  locations  were  designated 
ARSAs  by  SFAR  No.  45  (48  FR  50038. 
October  28, 1983)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
dales  for  SFAR  45.  December  22, 1984, 


for  Austin  aad][anuary  19, 1985,  for 
Columbus  were  extended  to  June  20; 
1985  (49  FR  r7179.  November  30,  •r984J. 

On  March  6, 1985,  the  FAA  adopted 
the  NAR  recommendation  and  aBwadeci 
Parts  71,  91, 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Paxt».71, 
91, 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252),  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport, 
Baltimore,  MD  (50  FR  9250).  Thus  far  the 
FAA  has  designated  75  ARSA's  as 
publi^ed  in  the  Federal  Register  in  the 
impletientation  of  this  NAR 
recommendation. 

On  October  1, 1986,  the  FAA  proposed 
to  designate  ARSA's  at  Barksd^te  Air 
Force  Base,  LA;  Boise  Air  Terminal,  ID; 
Flint  Bishop  Airport,  MI;  Foft  W^ne 
Municipal  Airport,  IN;  Lansing  Capital 
City  Airport,  MI;  Madison  Dane  County 
Regional  Airport-Truax  Field,  WT;  and 
Shreveport  Regional  Airport,  LA,  fSl  FR 
35140).  This  rule  designates  ARSA's  at 
these  airports.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  these  proposed 
airports. 

Discussion  of  Comments 

The  FAA  has  received  comments  on 
the  btsic  ARSA  program  as  well  as 
comments  directed  toward  the  proposed 
individual  designation.  Additionally, 
several  of  the  comments  on  individual 
designation  are  common  or  speak  to  the 
basic  program  itself.  Discussion  of  the 
comments  is  divided  into  two  sections. 
The  first  addresses  common  and  ARSA 
program  comments,  the  second 
addrtsses  comments  on  the  proposal  at 
each  of  the  specific  airports. 

ARSA  Program  Comments 

Aircraft  Owners  and  Pilots 
Association  (AOPA)  and  others 
commented  that,  notwithstanding  the 
statement  by  the  FAA  in  the  Regulatory 
Evaluation  contained  in  the  notice, 
increased  air  traffic  controller  personnel 
and  equipment  would  be  needed  to 
handle  the  increased  traffic  expected 
due  to  the  mandatory  provisions  of  tbe 
ARSA.  FAA's  experience  with  the 
current  ARSA's  has  been  that  while 
there  is  an  increase  in  the  amount  of 
traffic  being  handled  by  controllers,  this 
increase  is  significantly  offset  by  tke 
reduction  in  the  amount  of  controt 
instructions  that  must  be  issued  uoder 
ARSA  procedures  as  compared  to  TRSA 
procedures.  However,  the  FAA 
recognizes  that  the  potential  exists  for  a 


need  to  establish  additional  controller 
positions  at  some  facilities  due  to 
increased  workload  should  the  expected 
efficiency  improvements  in  handling 
traffic  not  fully  offset  the  increased 
number  of  aircraft  handled.  Further, 
FAA  does  not  expect  to  incur  additional 
eqwipment  costs  in  implementing  the 
ARSA  program.  In  some  instances, 
previottsly  adopted  plans  to  replace  or 
modify  older  existing  equipment  may  be 
rescheduled  to  accommodate  the  ARSA 
program.  However,  no  new  equipment  is 
expected  to  be  required  as  a  result  of 
the  ARSA  program. 

Several  commenters,  including  AOPA, 
disagreed  with  the  FAA's  conclusion 
thai  the  additional  air  traffic  could  be 
accommodated  with  existing  manpower 
at  locations  where  TRSA  participation 
was  low.  FAA's  conclusion  for  the  total 
program  was  in  part  based  upon  the  fact 
that  participation  in  the  existing  TRSA's 
was  quite  high  and,  therefore,  an 
increase  for  the  present  levels  to  100% 
wonid  not  be  a  significant  change.  The 
commenters,  while  not  agreeing  with 
this  conclusion,  claimed  that  the  FAA's 
rationale  did  not  apply  where 
participation  was  low  and  thus 
additional  manpower  would  be  needed 
ai&ese  locations  if  TRSA  was 
designated.  The  FAA  recognizes  that 
participation  in  the  ARSA  program  is 
relatively  low  at  some  of  the  candidate 
locations.  However,  this  is  in  large  part 
due  to  the  controllers'  walkout  of  1981 
arrd  the  sxrt)sequent  reduction  in  fully 
qualified  Controllers  which  led  to  the 
discontinuance  of  TRSA  services.  A 
sufficient  number  of  controllers  is 
assigned  at  the  facilities  to  which  the 
conimenters  refer  and  those  facilities 
are  ready  to  provide  the  service  to  the 
increased  number  of  pilots.  This  factor 
was  considered  by  the  FAA  in  its  initial 
evatiation  of  the  ARSA  program. 

The  Soaring  Society  of  America  (SSA) 
objected  to  the  ARSA  program  because 
it  does  not  provide  the  same  level  of 
safety  and  service  to  all  classes  of 
aviation.  As  with  other  regulations,  this 
rule  affects  different  operators  in 
different  ways  depending  on  their 
respective  need  to  operate  in  controlled 
airspace  or  near  the  airports  involved. 
The  FAA  does  not  agree  that  this 
vaifation  in  impact  is  reason  not  to 
adopt  a  rule  which  benefits  the  majority 
of  users. 

AOPA  and  others  claim  the  FAA  is 
changing  the  criteria  that  an  operating 
control  tower  is  the  only  requirement  for 
on  airport  lo  be  eligible  for  an  ARSA. 
The  FAA  has  not  departed  from  the 
NAR  criteria  which  would  replace  TRSA 
wi«b  ARSA  at  airports  with  an  operating 
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control  tower  served  oy  a  Level  IIL  IV. 
or  V  radar  approach  control  facility. 

The  SSA  claimed  that  the  ARSA  rule 
should  state  that  the  ultimate 
respoasibility  for  separation  from  other 
aircraft  operating  in  visual  flight  rule 
(VFR)  conditions  rests  with  the  pilot 
While  the  FAA  agrees  that  such  is  the 
case,  the  agency  does  not  agree  that  the 
ARSA  rule  must  so  state.  Unless  a  new 
or  amending  provision  to  the  Federal 
Aviation  Regulations  (FARj  specifically 
deletes,  amends,  or  supersedes  existing 
sections,  the  existing  regulations  still 
apply.  The  ARSA  rule  (50  FR  9252.  9257, 
March  6, 1985)  did  not  alter  the  sections 
of  the  FAR  that  establish  that  level  of 
responsibility. 

AOPA  faulted  the  FAA's 
implementation  of  the  ARSA  program. 
The  FAA  stated  in  the  proposal  that  the 
benefits  of  standardization  and 
simplicity  were  nonquantifiable,  and 
that  the  safety  benefits  anticipated  by 
the  FAA  were  not  attributable  to  any 
given  candidate  but  were  based  upon 
implementation  of  the  program  on  a 
national  basis.  According  to  AOPA  this 
evidenced  the  need  to  further  evaluate 
the  program  at  the  current  locations  so 
that  benefits  could  be  individually 
assessed  and  each  candidate  evaluated 
accordingly.  The  FAA  does  not  agree. 
The  benefits  of  standardization  and 
simplicity  would  always  be 
nonquantifiable  regardless  of  the 
amount  of  evaluation,  yet  they  received 
considered  emphasis  by  the  NAR  Task 
Group.  Overall  national  midair  collision 
accident  rates  are  relatively  low,  and 
accident  rates  within  individual 
categories  of  airspace  are  lower  still. 
Additionally,  accidents  at  specific 
locations  are  random  occurrences. 
Therefore,  estimates  of  potential 
reductions  in  absolute  accident  rates 
resulting  from  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Additionally, 
the  FAA  does  not  believe  that  these 
considerations  should  be  cause  for 
delaying  a  program  that  was 
recommended  by  a  majority  of  the 
members  of  the  National  Airspace 
Review,  and  which  has  already 
produced  positive  results  at  most  of  the 
designated  locations. 

Numerous  commenters  also  objected 
to  the  proposals  based  upon  their  belief 
that  the  volume  of  air  traffic  in  several 
of  the  proposed  locations  was  too  great 
for  the  ARSA  program.  The  FAA 
believes  that  such  a  point  argues 
strongly  for  the  establishment  of  an 
ARSA  rather  than  the  converse. 

Some  commenters,  including  AOPA 
predicted  that  user  costs  incurred  due  to 
delays  will  be  greater  than  expected  by 
the  FAA  and  that  these  costs  will  be 


experienced  more  at  some  sites  than  at 
others.  In  the  NPRM,  FAA 
acknowledged  that  initial  delay 
problems  would  vary  from  site  to  site, 
that  at  some  facilities  the  transition 
process  is  expected  to  go  very  smoothly, 
and  that  at  other  sites  delay  problems 
will  dominate  the  initial  adjustment 
period.  Any  delay  that  may  result  is 
expected  to  be  transitory  in  nature  in 
that  actual  delays  will  be  reduced  as 
pilots  and  controllers  become 
experienced  with  ARSA  procedures. 
This  has  been  the  experience  at  those 
locations  where  ARSA's  have  been  in 
effect  for  the  longest  penod  of  time,  and 
is  the  trend  at  most  of  the  locations  that 
have  been  more  recently  designated. 

Several  comments  claimed  that  some 
aircraft  would  have  to  purchase  two- 
way  radios  in  order  to  enter  the  ARSA 
and  land  at  or  depart  from  airports 
within  the  ARSA.  The  FAA  does  not 
agree.  Each  primary  airport  receiving 
ARSA  designation  has  an  airport  traffic 
area  requiring  two-way  radio 
communications  at  present.  Therefore, 
no  additional  cost  will  be  incurred  for 
purchase  of  radios  for  aircraft  landing  at 
or  departing  from  primary  airports 
receiving  ARSA  designation. 

Further,  some  commenters.  including 
AOPA,  expressed  concern  that  older  360 
channel  transceivers  would  not  be 
adequate  to  operate  within  an  ARSA. 
Frequencies  compatible  with  360 
channel  transceivers  are  available  at  all 
ARSA  locations.  Therefore,  operators  of 
360  channel  equipment  will  not  need  to 
install  new  radios  to  operate  within  an 
ARSA 

AOPA  and  other  commenters  stated 
that  the  proposed  ARSA's  would 
derogate  rather  than  improve  safely,  as 
a  result  of  increased  frequency 
congestion,  pilots  concentrating  on  their 
instruments  and  placing  too  much 
reliance  upon  ATC  rather  than  "see  and 
avoid,"  and  the  compression  of  air 
traffic  into  narrow  corridors  as  pilots 
elect  to  circumnavigate  an  ARSA  rather 
than  receive  ARSA  services.  In  addition 
to  increasing  the  risk  of  aircraft 
collision,  the  commenters  claimed  that 
compression  would  increase  the  impact 
of  aircraft  noise  on  underlying 
communities  and  cause  aircraft  to  be 
flown  closer  to  obstructions. 

As  indicated  above,  while  an 
increased  number  of  aircraft  will  be 
using  radio  frequencies,  the  amount  of 
"frequency  time"  needed  for  each 
aircraft  is  reduced  in  an  ARSA 
compared  to  the  current  TUSA  This  has 
been  the  experience  of  the  FAA  at  the 
current  ARSA  facilities. 

AOPA  claims  that  since  the 
communications  and  readback 
procedures  in  ARSA's  do  not  differ  from 


those  utilized  in  TRSA's  there  would  be 
no  reduction  in  "frequency  time  "  needed 
for  each  pilot  to  acknowledge 
instructions  or  information,  and  thus,  the 
partial  offset  indicated  by  the  FAA  was 
not  justified.  The  offset  is  based  upon 
fewer  as  well  as  shorter  transmissions 
for  each  pilot,  thus  the  FAA  does  not 
agree  with  this  claim. 

The  FAA  evaluated  the  flow  of  air 
traffic  around  the  Austin,  TX,  and 
Columbus,  OH,  ARSA's  during  the 
confirmation  period  to  determine  if 
compression  was  occurring.  This 
evaluation  was  performed  by  observing 
the  radar  at  Austin,  TX,  and  by  both 
radar  observations  and  the  use  of 
extracted  computer  data  at  Columbus. 
OH.  Following  the  designation  of  an 
ARSA  at  Baltimore-Washington 
International  Airport  (BWI).  the  FAA 
evaluated  the  flow  of  air  traffic  there  for 
a  period  of  90  days  by  observing  the 
radar  and  extracting  computer  data  to 
determine  if  compression  was  occurring. 
Additionally,  the  FAA  has  continually 
monitored  for  the  possibility  of 
compression  at  all  recently  designated 
locations.  Compression  has  not  been 
detected  at  any  of  these  locations. 
However,  compression  of  air  traffic  is  a 
site-specific  effect  that  could  occur  at  a 
particular  location  regardless  of  its 
absence  elsewhere.  Thus,  although  the 
FAA  does  not  believe  compression  of 
traffic  will  occur  at  any  of  the  proposed 
airports,  the  agency  will  continue  to 
monitor  each  designated  ARSA  and 
make  adjustments  if  necessary. 

AOPA,  and  other  commenters  claimed 
that  the  FAA  provided  no  demonstrable 
evidence  that  the  ARSA  program  would 
improve  aviation  safety.  The  FAA 
continues  to  believe  the  implementation 
of  the  ARSA  program  will  enhance 
aviation  safety.  The  program  requires 
two-way  radio  communication  between 
ATC  and  all  pilots  within  the  designated 
areas.  Air  traffic  controllers  will  thus  be 
in  a  much  improved  position  to  issue 
complete  traffic  information  to  the  pilots 
involved,  and  thus,  safety  will  be 
improved. 

AOPA,  and  several  other  commenters. 
requested  that  VFR  corridors  be 
established  at  several  of  the  subject 
locations  along  routes  that  are  currently 
contained  within  an  airport  traffic  area 
(ATA).  The  NAR  Task  Group  noted  in 
their  evaluation  of  the  TRSA  program 
that  under  FAR  i  91.87  pilots  operating 
under  VFR  to  or  from  a  satellite  airport 
within  an  ATA  are  excluded  from  the 
two-way  radio  communications 
requirement  The  Task  Group  noted  that 
this  was  acceptable  until  the  volume  of 
air  traffic  at  the  primary  airport  dictated 
the  installation  of  a  radar  approach 
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control.  The  Task  Group  recommended, 
and  the  FAA  adopted,  the  ARSA 
program  as  a  safety  improvement 
addressing  this  problem.  Thus,  the  FAA 
does  not  believe  provisions  for  VFR 
corridors  that  penetrate  an  ATA  in  most 
cases  are  warranted  or  in  keeping  with 
that  recommendation. 

One  commenter  claimed  that  the 
grouping  of  ARSA's  such  as  that 
adopted  in  the  Sacramento  Valley  area 
would  create  "squeezing"  of  traffic  in 
the  corridors  between  the  blocks  of 
ARSA  airspace.  One  area  in  question, 
between  Sacramento  and  Beale  Air 
Force  Base  (AFB),  is  approximately  20 
miles  wide.  The  FAA  does  not  agree 
that  "squeezing"  will  occur  in  this  area. 
Additionally,  other  user  organizations 
have  requested  VFR  corridors  between 
adjacent  or  grouped  ARSA's  and  these 
ARSA's  have  been  modified  to 
accommodate  this  request. 

AOPA  and  others  commented  that 
several  of  the  proposals  will  require 
pilots  to  violate  FAR  §  91.79  (14  CFR 
91.79)  regarding  minimum  safe  altitudes. 
The  section  states  in  part,  "Except  when 
necessary  for  takeoff  or  landing,  no 
person  may  operate  an  aircraft  below 
...  an  altitude  of  1,000  feet  above  the 
highest  obstacle  within  a  horizontal 
radius  of  2,000  feet  of  the  aircraft  [when 
over  any  congested  area  of  a  city,  town, 
or  settlement,  or  over  any  open  air 
assembly  of  persons]."  The  commenfers 
claim  that  the  1,200-foot  base  altitude  of 
the  5-  to  10-mile  portion  of  the  ARSA 
wii  force  pilots  to  violate  FAR  §  91.79 
where  obstacles  extend  more  than  200 
feet  above  the  ground.  There  are  two 
alternatives  available  to  pilots  in  such  a 
situation  which  permit  compliance  with 
the  regulation.  Namely,  pilots  may 
participate  in  ARSA  services  and  thus 
not  be  limited  to  the  1,200-foot  base,  and 
secondly,  a  pilot  may  deviate  2,000  feet 
horizontally  from  the  obstacle. 

Furthermore,  AOPA  claims  that  the 
above  response  does  not  adequately 
respond  to  the  issue.  They  claim  that 
deviations  of  2,000  feet  horizontally 
would  increase  workload  and  reduce  the 
efficiency  of  see-and-avoid,  and  thus, 
potentially  reduce  safety.  The  FAA  does 
not  encourage  deviation  but  encourages 
participation  which  will  not  require 
deviation  and  will  result  in  controllers 
providing  radar  assistance  for  see-and- 
avoid. 

Several  commenters  noted  that  the 
proposal  did  not  contain  an 
environmental  assessment.  Under 
existing  environmental  regulations  the 
proposed  establishment  of  a  Terminal 
Control  Area  (TCA)  or  a  TRSA  does  not 
require  an  environmental  assessment. 
The  agency  environmental  regulations 
have  not  been  amended  to  reflect  ARSA 


procedures.  However,  because  the 
potential  environmental  impact  and 
regulitory  effects  of  ARSA  designation 
fall  between  those  of  the  TCA  and 
TRSA  designations,  the  FAA  finds  that 
no  environmental  assessment  is 
required  for  an  ARSA  designation. 
AOPA,  the  Experimental  Aircraft 
Asso(:iation  (EAA),  and  other 
commenters  indicated  that  the  FAA  had 
failed  to  demonstrate  a  need  for  the 
ARSA  program  itself,  as  well  as  a  need 
for  several  of  the  individual  proposed 
locations.  Additionally,  comments  were 
received  that  faulted  some  of  the 
features  of  the  ARSA.  Most  of  these 
comments  went  beyond  the  scope  of  the 
subject  proposal  and  were  addressed 
when  the  FAA  adopted  the 
recommendation  of  National  Airspace 
Review  (NAR)  Task  Group  1-2.2  (50  FR 
9252,  March  6. 1985).  However,  the  FAA 
believes  the  need  for  the  ARSA  program 
was  adequately  demonstrated  by  the 
task  group  that  reviewed  the  TRSA 
program  and  recommended  the  ARSA 
as  the  former's  replacement.  The  task 
group  faulted  the  TRSA  program  in 
several  of  its  aspects  and  through 
consensus  agreement  determined  the 
preferred  features  of  the  ARSA  prior  to 
making  their  recommendation  to  the 
FAA  Justification  for  the  ARSA 
progfam  has  been  the  subject  of 
previous  FAA  rulemaking,  and  the 
program  was  adopted  after 
consideration  of  public  comment. 
Response  to  comments  on  ARSA's  at 
particular  locations  is  made  below. 

AOPA,  EAA,  and  others  commented 
that  several  of  the  proposed  ARSA's 
failed  to  meet  the  critria  for  designation. 
The  criteria  for  this  airport  was 
recommended  by  the  NAR  Task  Group 
and  adopted  by  the  FAA.  Namely.  ".  .  . 
excluding  TCA  locations,  all  airports 
with  an  operational  airport  traffic 
control  tower  and  currently  contained 
within  a  TRSA  serviced  by  a  level  III, 
IV,  or  V  radar  approach  control  facility 
shall  have  [an  ARSA]  designated;  unless 
a  study  indicates  that  such  designation 
is  inappropriate  for  a  particular 
location."  (49  FR  47184.  November  30, 
1984). 

Several  commenters  suggested  the  top 
of  the  ARSA  be  lowered  from  4.000  feet 
above  field  elevation.  Absent  strong 
justification  for  lowering  this  altitude, 
the  FAA  has  not  adopted  these 
recommendations.  The  agency's 
rationale  for  nonadoption  is  set  forth 
immediately  above. 

Several  commenters,  including  AOPA 
and  EAA,  indicated  that  at  several  of 
the  proposed  ARSA's  the  TRSA  was 
wori<ing  quite  well  and  that  there  was 
no  need  to  change  something  that  was 
wotking.  The  FAA  acknowledges  that 


TRSA's  are  functional  and  beneficial,  to 
a  point.  However,  the  NAR  Task  Group 
did  not  fault  individual  TRSA  locations 
but  the  TRSA  program  itself  and 
recommended  its  replacement.  The  FAA 
concurred  with  that  assessment  and  has 
determined  that  the  ARSA  program  is 
an  improvement  over  the  TRSA  program 
from  the  standpoints  of  both  safety  and 
service.  Thus,  the  quality  of  service 
being  provided  at  TRSA  locations 
should  not  constitute  a  roadblock  to 
improvement. 

Several  commenters  claimed  the 
reduced  separation  standards  of  the 
ARSA  program  would  derogate  rather 
than  enhance  safety.  The  elimination  of 
the  Stage  III  separation  requirements 
was  recommended  by  users,  all  of  whom 
are  vitally  interested  in  aviation  safety, 
and  adopted  by  the  FAA.  This  aspect  of 
the  ARSA  program  received 
considerable  FAA  attention  during  the 
confirmation  period  at  Austin,  TX,  and 
Columbus,  OH.  The  FAA  agrees  with 
the  task  group  that  the  Stage  III 
separation  standards  are  not  needed  for 
safety  in  a  mandatory  participation 
area. 

Several  commenters  requested  that 
the  ARSA  be  described  in  statute  rather 
than  nautical  miles.  Numerous  user 
organizations  and  the  NAR  itself  have 
recommended  that  the  FAA  adopt 
nautical-mile  descriptions  rather  than 
statute.  It  is  the  intention  of  the  FAA  to 
establish  all  new  descriptions  according 
to  that  recommendation. 

Several  commenters  objected  to 
proposals  where  the  ARSA  was  in 
proximity  to  other  airports.  According  to 
these  commenters  pilots  would  not 
know  whether  they  should  be  in  contact 
with  the  ARSA  approach  control  facility 
or  in  contact  with  the  control  tower  at 
the  secondary  airport,  or  on  unicom.  The 
FAA  does  not  view  this  situation  as 
different  from  that  existing  at  many  of 
these  locations  today.  Through  pilot 
education  programs  and  experience  with 
ARSA  procedures  this  situation  will 
improve.  Also,  as  at  present,  when  a 
pilot  contacts  the  wrong  FAA  facility 
the  controllers  will  give  appropriate 
instructions. 

AOPA  and  other  commenters 
objected  to  several  of  the  proposed 
ARSA's  based  upon  the  claim  that  the 
FAA  had  failed  to  evaluate  the 
cumulative  effect  of  the  proposed 
ARSA's  and  other  regulatory  airspace. 
The  evaluation  for  each  ARSA  included 
all  factors  known  to  the  FAA.  including 
the  proximity  of  other  regulatory 
airspace. 

Underiying  a  great  many  of  the 
comments  received  was  the  idea  that 
some  provision  should  be  made  so  that 
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pilots  could  continue  their  current 
practices  without  contacting  the 
responsible  ATC  facility.  While  the  FAA 
has  made  modifications  from  the 
standard  ARSA  in  cases  where 
circumstances  warrant,  the  basic  thrust 
of  the  ARSA  program  is  to  require  two- 
way  communication  with  the 
responsible  approach  control  facility, 
and  not  to  make  modifications  in  the 
program  to  provide  for  nonparticipation, 

Information  on  ARSA's  following  the 
establishment  of  a  new  site  will  also  be 
disseminated  at  aviation  safety 
seminars  conducted  throughout  the 
country  by  various  district  offices.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues,  and,  therefore,  will  not 
involve  additional  costs  strictly  as  a 
result  of  the  ARSA  program. 

SSA  faulted  the  FAA  for  using  the 
aviation  safety  seminars  for  pilot 
education  on  ARSA's.  They  claim  these 
seminars  do  not  reach  many  pilots  and 
the  seminars  are  reserved  during  this 
year  for  the  FAA  "Back  to  Basics" 
program.  The  FAA  does  not  agree.  The 
aviation  safety  seminars  are  for  all 
pilots  and  for  education  on  all  aspects  of 
aviation  which  would  include  the  ARSA 
program. 

Additionally,  no  significant  costs  are 
expected  to  be  incurred  as  a  result  of  the 
follow-on  user  meetings.  These  meetings 
are  being  held  at  public  or  other 
facilities  which  are  being  provided  free 
of  charge  or  at  nominal  cost.  Further, 
because  these  meetings  are  being 
conducted  by  local  FAA  facility 
personnel,  no  travel,  per  diem,  or 
overtime  costs  will  be  incurred  by 
regional  or  headquarters  personnel. 

SSA  commented  that  the  FAA  should 
take  into  consideration  the  unique 
operating  characteristics  of  gliders  in 
defining  the  ARSA  airspace  at  some 
locations.  The  FAA  has  modified  the 
configurations  of  the  ARSA  at  locations 
where  glider  operations  would  be 
adversely  affected  by  a  standard 
configuration. 

Numerous  commenters  objected  to  the 
ARSA  designations  claiming  they  would 
simply  provide  the  FAA  with  the  basis 
for  additional  regulatory  restrictions. 
The  FAA  does  not  believe  this  to  be  a 
valid  objection.  While  the  agencj  has  no 
current  plans  for  further  regulatory 
action  which  imposes  additional 
restrictions,  such  action  if  it  should  ever 
become  a  reality  would  be  the  subject  of 
additional  rulemaking  and  would  of 
necessity  be  judged  on  its  own  merits, 
as  should  these  proposals. 

The  Air  Line  Pilots  Association 
(ALPA)  concurred  with  the  proposal  as 
an  improvement  in  operational 
efficiency  and  a  significant  contribution 


to  a  reduction  of  midair  coUision 
potential. 

The  Air  Transport  Association  (ATA) 
endorsed  the  proposed  designations  as 
an  improvement  in  safety  with  specific 
comments  indicated  below. 

The  General  Aviation  Manufacturers 
Association  endorsed  the  ARSA's  as  an 
improvement  in  safety  and  concurred 
with  the  FAA's  philosophy  regarding 
some  deviation  from  the  standard 
model 

Comments  were  received  which  were 
supportive  of  each  of  the  ARSA's 
addressed  here  as  an  improvement  in 
aviation  safety,  and  stating  that 
participation  by  all  pilots  was  only 
equitable  and  that  normal  safety 
concerns  dictated  mandatory  two-way 
communications.  The  FAA  agrees. 

Comments  on  Specific  Locations 

Boise  Air  Terminal.  ID 

Several  commenters  claimed  that  the 
proposed  ARSA  would  have  an  adverse 
effect  on  glider  operations  from  Nampa 
Airport,  particularly  when  towing  east 
from  Nampa  due  to  the  winds.  The  FAA 
believes  that  Nampa  Airport,  which  is 
11.8  nautical  miles  west  of  Boise  Air 
Terminal,  is  a  sufficient  distance  outside 
the  ARSA  that  normal  towing 
operations  will  not  be  restricted  by  the 
ARSA.  The  only  requirement  to  operate 
in  the  ARSA  is  that  the  pilot  of  the  tow 
plane  establish  two-way  radio 
communications  with  the  approach 
control  facility  prior  to  entering  the 
ARSA.  As  stated  below,  local 
agreements  between  the  aircraft 
operators  and  the  FAA  facility  can  also 
be  developed  to  allow  operations  of  this 
type. 

Several  commenters  claimed  that  the 
ARSA  would  restrict  soaring  along  the 
mountains  north  and  northeast  of  Boise. 
The  area  over  the  mountains  in  the 
northeast  quadrant,  which  appears  to  be 
the  area  referred  to  by  the  commenters. 
has  been  deleted  from  the  ARSA  due  to 
the  high  terrain.  This  should  allow 
gliders  to  operate  in  this  area  much  as 
before. 

SSA  requested  that  the  FAA  continue 
to  work  with  local  and  cross  country 
glider  operations  to  provide  service 
through  local  agreements,  if  necessary. 

The  Idaho  Department  of 
Transportation  and  the  ATA  responded 
in  support  for  the  ARSA  as  proposed. 

Flint  Bishop  Airport,  MI 

A  commenter  claimed  that  the  floor  of 
the  5-  to  10-mile  area  is  too  low  to  allow 
flight  above  the  antenna  east  of  the 
airport  in  accordance  with  FAR  §  91.79. 
The  FAA  believes  that  the  floor  of  the 
ARSA  is  established  in  accordance  with 


the  rule.  As  stated  above,  the  FAA 
continues  to  beheve  that  sufficient 
alternatives  remain  which  allow  pilots 
to  either  participate  in  the  ARSA  or 
circumnavigate  the  antenna. 

SSA  commented  that  they  are  not 
aware  of  any  glider  operators  in  close 
proximity  to  the  proposed  ARSA. 
However,  they  request  that  the  FAA 
continue  to  work  closely  with  glider 
operators  to  ensure  safety  for  all 
concerned. 

ATA  commented  in  full  support  of  the 
ARSA  at  Flint.  MI. 

Fort  Wayne  Municipal  Airport,  IN 

One  commenter  claimed  that  some 
airports  were  omitted  from  the  graphic 
depicting  the  proposed  ARSA.  The 
airports  which  were  inadvertently 
omitted  are  outside  ARSA  airspace  and 
will  not  be  affected  by  the  ARSA. 

One  commenter  requested  a  3-mile 
cutout  around  Smith  Field.  The  floor  of 
the  ARSA  above  that  portion  of  Smith 
Field  which  is  within  10  miles  of  Fort 
Wayne  Airport  is  established  at  2,000 
feet  MSL,  which  is  approximately  1,200 
feet  above  field  elevation  and  300  to  500 
feet  above  the  normal  VFR  traffic 
pattern.  For  these  stated  reasons,  the 
FAA  does  not  agree  that  a  cutout  for 
Smith  Field  is  appropriate. 

One  commenter  claimed  that  the 
ARSA  will  cause  arrivals  to  Fort  Wayne 
Airport  to  be  lower  than  at  present.  The 
FAA  does  not  agree.  The  ARSA 
airspace  will  not  cause  a  change  in 
normal  arrival  routes  and  altitudes. 

SSA  commented  that  they  are  not 
aware  of  any  glider  operators  in  close 
proximity  to  the  proposed  ARSA. 
However,  they  request  that  the  FAA 
continue  to  work  closely  with  glider 
operators  to  ensure  safety  for  all 
concerned. 

Lansing  Capital  City  Airport,  MI 

One  commenter  claimed  that  the 
number  of  student  pilot  certificate 
applications  is  reported  to  have  declined 
by  about  50  percent  in  the  past  year  and 
claimed  that  the  ARSA  and  other 
airspace  actions  by  the  FAA  have 
contributed  to  that  decline.  The  FAA 
can  find  no  evidence  that  relates  the 
decline  of  student  pilot  applications  to 
the  ARSA  or  any  other  FAA  airspace 
action  or  program. 

Several  commenters  claimed  that  the 
proposed  ARSA  will  have  a  detrimental 
effect  on  glider  operations  at  Ionia 
Airport,  which  is  23  miles  northwest  of 
Lansing  Capital  City  Airport.  SSA 
claimed  that  they  are  aware  of  no  glider 
operations  in  close  proximity  to  the 
proposed  Lansing  ARSA  but  request 
that  the  FAA  continue  to  cooperate  with 
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the  glider  pilots  to  assure  safety  for  all 
and  allow  cross  country  operations  to 
continue  to  operate  from  Ionia  Airport. 
The  FAA  has  cooperated  with  glider 
operators  on  cross  country  flights  and 
will  continue  to  do  so  in  the  future  with 
gliders  from  Ionia  Airport. 

Several  commenlers  claimed  that  the 
ARSA  will  adversely  affect  operations 
to  and  from  Davis  Airport  which  is  4.3 
miles  east  of  Capital  City  Airport.  The 
FAA  agrees  that  aircraft  should  have 
access  to  this  airport  and  have 
established  a  2-mile  wide  corridor  to 
this  airport  from  the  east. 

Other  commenters  claimed  that  the 
ARSA  will  force  a  practice  area  to  move 
from  its  present  location  5  miles  north  of 
Capital  City  Airport.  The  FAA  believes 
that,  although  some  flight  training 
activities  may  move,  flight  training  can 
still  be  accomplished  between  5  and  10 
miles  from  the  airport  en  route  to  the 
northern  portion  of  the  existing  practice 
area,  either  by  remaining  below  the 
ARSA  floor,  or  by  establishing  radio 
communication  with  ATC  within  the 
ARSA.  Furthermore,  there  are  areas 
which  may  be  used  for  practice  and 
training  which  are  outside  the  ARSA 
and  are  no  further  away  from  training 
bases  than  the  current  practice  area.  A 
greater  measure  of  safety  can  be 
afforded  to  all  aircraft  in  this  area  by 
either  communicating  with  ATC  in  the 
ARSA,  by  segregating  aircraft  in  this 
flight  training  area  from  other  aircraft  in 
the  ARSA,  or  by  arriving  at  a  local 
agreement  for  use  of  this  practice  area. 

ATA  supported  implementation  of  the 
ARSA  as  soon  as  possible. 

Madison  Dane  County  Regional  Airport- 
Traux  Field,  WI 

Several  commenters  claimed  that  the 
proposed  ARSA  would  adversely  affect 
east  operations  at  Waunakee  Airport 
which  is  5.4  miles  northwest  of  Madison. 
The  FAA  agrees  and  will  exclude  the 
airspace  below  2,300  feet  MSL  within  a 
1-mile  radius  of  the  Waunakee  Airport 
from  the  surface  area  of  the  ARSA.  This 
should  allow  aircraft  to  remain  clear  of 
the  ARSA  and  reach  prescribed 
altitudes  prior  to  turning  north  after  an 
east  departure  from  Waunakee  Airport. 

One  commenter  claimed  that 
amphibious  operations  would  be 
severely  restricted  or  prohibited  from  a 
lake  within  5  miles  of  Madison  Dane 
County  Airport.  The  FAA  does  not 
agree.  The  lules  for  operations  at  a 
satellite  airport  in  an  ARSA  will  apply 
in  this  case.  The  only  requirement  for 
this  operation  remains  two-way  radio 
communications  or  prior  approval  from 
the  appropriate  facility,  if  the  aircraft  is 
NORDO. 


Several  commenters  claimed  that 
glider  operations  in  the  vicinity  of 
Morey  Airport,  which  is  8.5  miles  from 
Madison  Dane  County  Airport,  would  be 
adversely  affected  by  the  ARSA.  The 
FAA  does  not  agree.  The  proximity  of 
Morey  Airport  to  the  edge  of  ARSA 
airspace  should  not  affect  any  towing  or 
arrival  operations.  The  base  of  the 
ARSA  in  this  area  is  2,300  feet  MSL 
which  is  1,400  feet  above  Morey  Airport. 
Additionally,  as  stated  above,  local 
agreements  can  be  made  to  allow  glider 
operations  to  be  conducted  much  as  in 
the  past. 

ATA  responded  in  support  of  the 
Ma(Sson,  WI,  ARSA. 

Shreveport  Regional  Airport,  LA,  and 
Barksdale  Af^,  LA 

Several  commenters,  including  the 
Southwest  Region  Office  of  the  Air 
Transport  Association  and  the 
Shreveport  Airport  Authority,  requested 
terminating  the  Barksdale  AFB  5-mile 
inner  core  west  of  the  Red  River  to 
allow  a  VFR  access  route  below  1,600 
feet  MSL  from  the  south  to  Shreveport 
Downtown  Airport  between  the 
Shreveport  and  Barksdale  ARSA's. 
Although  this  area  would  be  eliminated 
from  ARSA  rules  and  no  communication 
with  the  approach  control  facility  would 
be  required,  the  communication 
requirements  of  an  airport  traffic  area 
(ATA)  would  remain  in  effect.  The  FAA 
does  not  agree  that  removing  this  area 
from  the  ARSA  would  accomplish  the 
stated  purpose.  As  stated  in  the 
enabling  rule,  the  ARSA  airspace  takes 
precedence  over  the  ATA  but  the  use  of 
this  overlapping  airspace  can  be  agreed 
to  among  the  facilities  concerned. 
Additionally,  the  purpose  of  an  ARSA  is 
to  provide  a  service  to  all  participants 
rather  than  to  provide  an  area  for 
general  nonparticipation.  The  FAA 
believes  that  a  safer  air  traffic 
environment  can  be  maintained  by  not 
allowing  this  modification. 

Several  commenters  claimed  that  a 
cutout  was  needed  around  Shreveport 
Downtown  Airport  to  allow  easier 
access  to  this  airport.  The  FAA  agrees 
and  is  providing  a  cutout  of  one  and 
one>half  miles  below  1,600  feet  MSL 
This  will  also  allow  access  to 
Downtown  Airport  when  (he  control 
toMfer  is  not  operating,  normally  during 
periods  of  darkness. 

Several  commenters  requested  a 
cutout  for  glider  operations  and  training 
activities  for  Strong  Airport,  which  is  6.2 
milts  south  of  Shreveport  Regional 
Airport.  The  FAA  does  not  agree.  This 
arelt  is  in  close  proximity  to  the  base  leg 
and  final  approach  course  for  the 
primary  runway  at  Shreveport  Regional 
Airport.  The  FAA  believes  a  safer 


environment  for  all  concerned  will  be 
maintained  by  keeping  the  ARSA  intact 
in  this  area.  As  stated,  local  agreements 
can  be  reached  to  provide  for  the  glider 
and  training  acitivites  which  should 
alleviate  any  claimed  adverse  economic 
impacts. 

The  Louisiana  Department  of 
Transportation  and  Development  and 
the  United  States  Air  Force  responded 
in  full  support  of  the  ARSA's  at 
Shreveport  Regional  Airport  and 
Barksdale  Air  Force  Base. 

Other  Comments 

I 

A  number  of  other  comments  were 
received  addressing  matters  beyond  the 
scope  of  these  proposals  such  as 
charting,  the  number  of  frequencies 
depicted  on  a  chart,  the  general  design 
features  of  an  ARSA,  etc.  The  FAA  will 
give  consideration  to  all  of  the  points 
raised  in  these  comments  but  will  not 
address  them  as  a  part  of  this 
rulemaking. 

Regulatory  Evaluation  ; . 

Those  comments  that  addressed 
information  presented  in  the  Regulatory 
Evaluation  of  the  notice  have  been 
discussed  above.  The  Regulatory 
Evaluation  of  the  notice,  as  clarified  by 
the  "Discussion  of  Comments" 
contained  in  the  preamble  to  the  final 
rule,  constitutes  the  Regulatory 
Evaluation  of  the  final  rule.  Both 
documents  have  been  placed  in  the 
regulatory  docket. 

Briefly,  the  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 
standardization  result  collectively  from 
the  overall  ARSA  program,  and  as 
discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resulting  from  the  ARSA  program     , 
cannot  reahstically  be  disaggregated         i 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvements 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  from  mandatory  participation, 
will  be  quite  preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal, 
and  that  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
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that  delay  problems  will  dominate  the 
initial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  the  ARSA 
site  established  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
These  benefits  are  expected  to  be 
achieved  without  any  additional 
controller  staffing  or  radar  equipment 
costs  to  the  FAA. 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  ths  ARSA  site  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  much  as  $300 
million,  for  each  accident  prevented. 

For  these  reasons,  FAA  expects  that 
the  ARSA  sites  established  in  this  rule 
will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Determination 

Under  the  terms  of  the  Regulatory 
Flexibility  Act.  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibility 
Determination  was  published  in  the 
NPRM.  Some  of  the  small  entities  which 
could  be  potentially  affected  by 
implementation  of  the  ARSA  program 
include  the  fixed-base  operators,  flight 
schools,  agricultural  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  five 
miles  of  the  ARSA  center.  If  the 
mandatory  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
regulations  participation  in  the  TRSA 
and  radio  communication  with  ATC  is 
voluntary,  operations  at  these  airports 
might  be  altered,  and  some  business 
could  be  lost  to  airports  outside  of  the 
ARSA  core.  Because  FAA  is  excluding 
some  satellite  airports  located  within 
the  five-mile  ring  to  avoid  adversely 
impacting  their  operations,  and  in  other 
cases  will  achieve  the  same  purposes 
through  Letters  of  Agreement  between 
ATC  and  the  affected  airports 
establishing  special  procedures  for 
operating  to  and  from  these  airports. 
FAA  expects  to  virtually  eliminate  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  which  potentially 
could  result  from  the  ARSA  program. 
Similary.  FAA  expects  to  eliminate 
potential  adverse  impacts  on  existing 


flight  training  practice  areas,  as  well  as. 
soaring,  ballooning,  parachuting, 
ultralight,  and  banner  towing  activities, 
by  developing  special  procedures  which 
will  accommodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  Barksdale  Air 
Force  Base.  LA;  Boise  Air  Terminal.  ID; 
Flint  Bishop  Airport.  MI;  Fort  Wayne 
Municipal  Airport.  IN;  Lansing  Capital 
City  Airport,  MI;  Madison  Dane  County 
Regional  Airport-Traux  Field,  WI;  and 
Shreveporl  Regional  Airport,  LA.  Each 
location  designated  is  a  public  or 
military  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  these  ARSA's  will 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a]  and  1354(a);  49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449,  January 
12. 1983):  14  CFR  11.69. 

§  71.501    lAmendedl 

2.  Section  71.501  is  amended  as 
follows: 


Barksdale  AFB,  LA  (New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.300  feel  MSL 
within  a  5-mile  radius  of  Barksdale  AFB  (lat. 
32°3006"N..  long.  93°39'45'W.)  excluding  that 
airspace  within  a  1  Vz-mile  radius  of  the 
Shreveport  Downtown  Airport  (lat. 
32°32'33'N..  long.  93'44'40'W.);  and  excluding 
that  airspace  within  the  5-mile  surface  area 
of  Shreveporl  Regional  Airport.  LA,  Airport 
Radar  Service  Area;  and  that  airspace 
extending  upward  from  1.600  feet  MSL  to  and 
including  4.300  feet  MSL  within  a  10-mile 
radius  of  Barksdale  AFB  excluding  that 
airspace  within  the  Shreveport  Regional 
Airport  ARSA  west  of  the  points  where  the 
10-mile  radius  from  Barksdale  AFB  intersects 
the  10-mile  radius  from  Shreveport  Regional 
Airport. 

Boise  Air  Terminal.  ID  (New) 

That  airspace  extending  upward  from  the 
surface  to  an  including  6.900  feet  MSL  within 
a  5-mile  radius  of  the  Boise  Air  Terminal  (lat. 
43'33'54'N.,  long.  116M377-W.):  and  that 
airspace  within  a  10-mile  radius  of  the  Boise 
Air  Terminal  extending  upward  from  4.600 
feel  MSL  to  and  including  6.900  feel  MSL 
from  the  098*  bearing  from  the  airport 
clockwise  to  the  183'  bearing  from  the  airport 
and  from  4.200  feet  MSL  to  and  including 
6.900  feet  MSL  from  the  183"  bearing  from  the 
airport  clockwise  to  the  348*  bearing  from  the 
airport;  and  from  5.200  feel  MSL  to  and 
including  6,900  feet  MSL  from  the  348' 
bearing  from  the  airport  clockwise  to  the  OOa" 
bearing  from  the  airport. 

Flint  Bishop  Airport.  Ml  (New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.800  feet  MSL 
within  a  5-mile  radius  of  the  Bishop  Airport 
(lat.  42°57'56'N..  long.  83"44'37"W.):  and  that 
airspace  extending  upward  from  2.100  feet 
MSL  to  and  including  4.800  feel  MSL  within  a 
10-miie  radius  of  the  Bishop  Airport. 

Fort  Wayne  Municipal  Airport.  IN  |New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,800  feet  MSL 
within  a  5-mile  radius  of  the  Fort  Wayne 
Municipal  Airport  (lat.  40"58'42'N..  long. 
85'11'28"W.);  and  that  airspace  extending 
upward  from  2,000  feel  MSL  to  and  including 
4.800  feet  MSL  within  a  10-mile  radius  of  the 
Fort  Wayne  Municipal  Airport. 

Lansing  Capital  City  Airport,  MI  (Newj 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.900  feet  MSL 
within  a  5-mile  radius  of  the  Capital  City 
Airport  (lat.  42*46  43'N..  long.  84*3514"W.). 
excluding  that  airspace  within  a  1-mile  radius 
of  the  Davis  Airport  (lat.  42*46'25"N.,  long. 
84"29'20"W.)  and  excluding  that  airspace  1 
mile  either  side  of  the  090*  bearing  from 
Davis  Airport  to  the  5-mile  radius  from 
Capital  City  Airport:  and  that  airspace 
extending  upward  from  2.100  feet  MSL  to  and 
including  4.900  feet  MSL  within  a  10-mile 
radius  of  the  Capital  City  Airport. 

Madison  Dane  County  Regional  Airport- 
Tniax  Field.  WI  (New) 

That  airspace  extending  upward  from  the 
surface  lo  and  including  4,900  feet  MSL 
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w  nnin  a  D-miic  r.iuius  ui  ine  Lidoe County 
Regional  Airporl-Truax  Field  (lat. 
43'"08'22"N..  Fong.  89'20'13'W.l  exduding  that 
airspace  within  a  1 '/2-mile  radium  o£  tbe 
Waunakee  Airport  (lal.  43°1100"N..  long. 
89°27'0O'W.);  and  that  airspace  extmckng 
upward  from  Z.300  feelf  MSL  to  and  inchidiBg 
4.900  feet  kISL  within  »  tO-miLe  ladun  of  the 
airport. 
Shreveport  Regional  Airport,  LA  [NewJ 

That  airspace  extending  upward  from  tlie 
surface  to  and  including  4,300  feet  MSL 
within  a  5-miIe  radius  of  the  Shrevepoit 
Regional  Airport  (lat.  32'3ft'4a"N..  long. 
93°49'30"W.f,  and  that  ajrspace  extending 
upward  from  1.600  feet  MSL  to  and  including 
4.300  feet  MSL  within  a  10-mile  radiu*  of  the 
airport,  excludirrg  that  airspace  designated  as 
the  Barksdale  AFB,  LA,  Airport  Radar 
Service  Area  east  of  the  points  where  the  lO- 

mile  radius  from  Shreveport  Regional  Alrpott 

intersects  the  10-mile  radius  from  Barksdale 

AFB. 
Issued  in  Washington.  D.C,  on  April  2. 

1987. 

Harold  H.  Downey, 

.4  cting  Manager,  A  rrspace-Rufes  and 

Aeronautical  Information  Division. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  213 

Excepted  Service— High  School 
Vocational  Program 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 


summary:  The  OfTice  of  Personnel 
Management  (OPM)  is  revising  the 
Schedule  B  excepted  service  appointing 
authority  used  by  agencies  to  hire  high 
school  vocational  cooperative  education 
program  participants  in  skilled  trades 
and  crafts  occupations.  These 
regulations  permit  appointments  under 
the  authority  to  be  made  by  any  agency 
with  prior  OPM  approval.  The  change 
reflects  OPM's  intent  that  the  authority 
be  available  to  any  agency  that  wished 
to  set  up  an  appropriate  high  school 
vocational  cooperative  education 
program.  Previously,  the  language  of  the 
authority  referred  only  to  positions  in 
the  Department  of  the  Navy. 

EFFECTIVE  DATE:  May  8.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION:  The 

Schedule  B  appointing  authority  was 
established  as  a  supplementary 
recruiting  source  in  the  skilled  trades 
and  craft  occupations  for  which  other 
sources  are  not  always  adequate. 
Appointments  are  limited  to  positions  in 
occupational  series  for  which  a  directly 
related  high  school  level  vocationdl 
skills  training  program  can  be  identified. 
Students  who  complete  at  least  1,040 
hours  of  satisfactory  career-related 
work  experience  prior  to  graduation 
may  be  noncompetitively  converted  to 
career-conditional  appointments  at 
grade  levels  up  to  and  including  WG-5 
and  equivalent  under  the  provisions  of 
Executive  Order  12015.  However,  those 


conversions  may  not  account  for  more 
than  25  percent  of  an  installation's  total 
annual  hiring  at  the  WG-5  level  and 
below  in  the  covered  occupations. 

When  the  Schedule  B  authority  was 
established  in  1978,  only  the  Department 
of  the  Navy  sought  inclusion  under  it 
even  though  the  intent  was  that  any 
agency  could  request  coverage.  In  1981, 
at  the  request  of  the  Department  of  the 
Air  Force,  coverage  of  the  authority  was 
expanded  to  include  Air  Force.  Through 
oversight,  however,  that  change  was 
never  published. 

Proposed  regulations  correcting  that 
omission  and  providing  for  use  of  the 
Schedule  B  appointing  authority  by  any 
a}}ency  that  has  a  qualifying  program 
were  published  for  comment  on 
December  2, 1986  (51  FR  43359).  No 
substantive  comments  were  received, 
but  one  agency  suggested  an  editorial 
change  to  clarify  that  the  25-percent 
limit  applies  to  annual  hiring  not  to  an 
installation's  total  population  in  a 
particular  occupation.  That  suggestion 
has  been  adopted.  Aside  from  the 
editorial  change,  the  proposed 
regulations  have  been  adopted  without 
change.  The  requirement  that  OPM 
approve  an  agency's  use  of  the  authority 
is  retained  to  ensure  that  Schedule  B 
appointments  are  limited  to  occupations 
in  which  structured  vocational  training 
programs  exist  and  in  which  the 
quantity  or  quality  of  candidates 
available  through  other  sources  will  not 
meet  the  agency's  staffing  needs.  Once 
OPM  approves  use  of  the  authority, 
however,  the  agency  involved  may 
approve  programs  at  specific 
installations  in  accordance  with  criteria 
set  out  in  the  regulations. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  effects  only  the  procedures 
used  to  appoint  certain  employees  in 
Federal  agencies. 

List  of  Subjects  io  5  CFR  Part  213 

Government  employees. 


Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly.  OPM  is  amending  5  CFR 
Part  213  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  Part  213  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302,  E.0. 
10577.  3  CFR  1954-1958  Comp..  p.  218; 
!  213.101  also  issued  under  5  U.S.C.  2103: 
§  213.102  also  issued  under  5  U.S.C.  1104. 
Pub.  L  95-454,  sec.  3(5);  §  213.3102  also 
issued  under  5  U.S.C.  3301.  3302  (E.0. 12364, 
47  FR  22931),  3307.  and  8337(h). 

2.  In  §  213.3202.  paragraph  (e)  is 
revised  to  read  as  follows: 

§  2 1 3.3202    Entire  executive  cIvH  service. 

♦         *        •        •         * 

(e)  Positions  in  shipyards,  air  rework 
facilities,  and  other  major  industrial 
activities  that  prepare  students  at  the 
high  school  level  (upon  satisfactory 
completion  of  a  cooperative  education 
program  of  at  least  1,040  hours)  for 
employment  in  preapprentice  positions 
or  in  helper  positions  at  the  WG-5  level 
or  below.  Agencies  may  make 
appointments  under  this  authority  only 
with  prior  approval  of  OPM  and  only 
under  the  following  conditions: 

(1)  Employment  is  limited  to  skilled 
trades  and  crafts  occupations  having  a 
journeyman  level  of  WG-9  or  above; 

(2)  Not  more  than  25  percent  of 
appointments  to  positions  in  covered 
occupations  will  be  made  annually  at 
any  single  installation  through  this 
conversion  authority: 

(3)  The  maximum  time  during  which 
any  student  will  be  employed  in  the 
program  is  18  months; 

(4)  Except  for  the  conditions  specified 
in  this  authority,  students  will  be  subject 
to  instructions  governing  all  other  high 
school  vocational  education  students  in 
cooperative  education  programs;  and 

(5)  Any  student  who  completes  a 
program  without  a  diploma  must  have 
an  authenticated  certificate  from  the 
school  indicating  satisfactory 
completion  of  his/her  personnel  folder. 
[FR  Doc.  87-7706  Filed  4-7-87;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7CFRPart210 

National  School  Lunch  Program; 
Limitations  or  Food  Service 
Management  Companies 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  implements  a 
provision  of  the  School  Lunch  and  Child 
Nutrition  Amendments  of  1986  which 
prohibits  a  school  or  school  food 
authority  participating  in  the  National 
School  Lunch  Program  from  contracting 
with  a  food  service  company  to  provide 
a  la  carte  food  service  unless  such 
company  agrees  to  offer  free,  reduced 
price  and  full  price  reimbursable  meals 
to  all  children.  This  rule  prevents  a  food 
service  company  from  entering  into  a 
contract  with  a  school  or  school  food 
authority  to  provide  a  la  carte  service 
without  undertaking  the  responsibility  of 
offering  free,  reduced  price  and  full  price 
reimbursable  meals  to  all  eligible 
children. 

EFFECTIVE  DATE:  April  8,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lou  Pastura,  Chief,  Policy  and  Program 
Development  Branch,  Child  Nutrition 
Division,  Food  and  Nutrition  Service, 
United  States  Department  of 
Agriculture,  Alexandria.  Virginia  22302 
or  phone  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

ClassiHcation 

This  final  rule  implements  a 
nondiscretionary  provision  of  Pub.  L  99- 
500  and  99-591.  For  this  reason,  the 
Administrator  has  determined  pursuant 
to  5  U.S.C.  553  (b)  and  (d)  that  prior 
notice  and  public  comment  are 
unnecessary  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  this  rule  effective  on  publication. 
In  addition,  since  this  rule  merely 
implements  cited  statutory  provisions,  it 
constitutes  an  interpretative  rule  for 
which  notice  and  comment  rulemaking 
and  a  30-day  period  before  taking  effect 
are  not  required  by  5  U.S.C.  553. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 


agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  National  School  Lunch  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.555  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015k  Subpart  V  and  48  FR  29112,  June 
24, 1B83). 

No  new  data  collection  or 
recordkeeping  requiring  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Redtiction  Act  of  1980  (44  U.S.C.  3501- 
3520]  are  included  in  this  final  rule.  The 
National  School  Lunch  Program 
requirements  have  been  approved  by 
OMB  for  use  through  June  30, 1987  (OMB 
No.  0584-0006). 

Background 

Congress  recently  enacted 
amendments  to  the  National  School 
Lunch  and  Child  Nutrition  Acts  in  Pub. 
L.  9*-500  and  99-591.  Included  in  those 
laws  was  an  amendment  which 
est^olishes  restrictions  concerning  a  la 
carlie  food  sales  in  schools  and  school 
food  authorities  participating  in  the 
National  School  Lunch  t>rogram.  That 
legislation  is  addressed  later  in  the 
pretmble.  To  fully  understand  the 
amendments,  a  brief  discussion  of  the 
current  operations  of  nonprofit  school 
food  services  is  necessary. 

Cuirent  Food  Service  Operations 

School  food  authorities  wishing  to 
participate  in  the  National  School  Lunch 
Program  must  agree  to  maintain  a 
nonprofit  school  food  service.  Often, 
schools  will  operate  an  a  la  carte  food 
service  in  addition  to  the  service  which 
delivers  full  course  lunches  designed  to 
meet  the  requirements  of  the  National 
School  Lunch  Program  regulations. 
These  a  la  carte  services  typically 
consist  of  sales  of  individual  food  items, 
like  sandwiches  and  salads.  Some 
schools  or  school  food  authorities  have 
been  contracting  with  food  service 
companies  to  operate  a  la  carte  food 
services  on  school  premises.  These 


companies  have  no  responsibility  for 
provision  of  lunches  for  which  cash 
subsidies  are  given  under  the  National 
School  Lonch  Program. 

Congressional  Action 

Congress  recently  expressed  concern 
regarding  food  services  companies  | 

operating  only  the  profitable  a  la  carte 
meal  service.  Such  practices  can  reduce 
participation  of  nonneedy  students  in 
the  National  School  Lunch  Program 
thereby  diverting  revenue  from  the 
nonprofit  school  food  service.  Such 
diversion  of  resources  can  have  a 
deleterious  effect  on  the  fiscal  well- 
being  of  the  school  meal  programs. 

Section  324  of  Pub.  L.  99-500  and  99- 
591  added  a  new  paragraph  (e)  to 
section  9  of  the  National  School  Lunch 
Act  (42  U.S.C.  1785)  which  establishes 
controls  on  a  la  carte  sales,  effective 
July  1. 1986.  Specifically,  paragraph  (e) 
states:  "A  school  or  school  food 
authority  participating  in  a  program 
under  this  Act  may  not  contract  with  a 
food  service  company  to  provide  a  la 
carte  food  service  unless  the  company 
agrees  to  offer  free,  reduced  price  and 
full  price  reimbursable  meals  to  all 
eligible  children." 

Regulatory  Change 

In  order  to  implement  the  amendment, 
this  final  rule  amends  §  210.16  to 
prohibit  any  school  or  school  food 
authority  from  contracting  with  a  foodj 
service  management  company  to 
operate  an  a  la  carte  food  service  unless 
the  company  agrees  to  offer  free, 
reduced  price  and  full  price 
reimbursable  meals  to  all  children. 

The  provision  applies  to  food  service 
management  companies  as  currently 
defined  in  7  CFR  210.2:  "...  a 
commercial  enterprise  or  nonprofit 
organization  which  is  or  may  be 
contracted  with  by  the  school  food 
authority  to  manage  any  aspect  of  the 
school  food  service."  Use  of  this 
definition  clearly  excludes  food  service 
companies  which  vend  products  to  the 
school  food  authority. 

In  summary,  this  final  rule  states  that 
no  school  or  school  food  authority  may 
contract  with  a  food  service 
management  company  to  operate  an  a  la 
carte  food  service  unless  the  food 
service  management  company 
undertakes  the  responsibility  of 
managing  the  National  School  Lunch 
Program. 

List  of  Subjects  in  7  CFR  Fart  210 

Food  assistance  programs.  National 
School  Lunch  Program.  Grant 
programs — social  programs.  Nutrition. 
Children,  Reporting  and  recordkeeping 
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requirements.  Surplus  agricultural 
commodities. 

Accordingly.  7  CFR  Part  210  is 
amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sees.  2-12.  60  Slat.  230,  ds 
amended;  sec.  10.  80  Stat.  889.  as  amended;  84 
Slat.  270;  42  U.S.C.  1751-1760.  1779. 

2.  In  §  210.16.  introductory  paragraph 
(a)  is  revised  to  read  as  follows: 

§  210.16    Food  service  management 
companies. 

(a)  General  Any  school  food 
authority  (including  a  Slate  agency 
acting  in  the  capacity  of  a  school  food 
authority)  may  contract  with  a  food 
service  management  company  to 
manage  its  food  service  operation  in  one 
or  more  of  its  schools.  However,  no 
school  or  school  food  authority  may 
contract  with  a  food  service 
management  company  to  operate  an  a  la 
carte  food  service  unless  the  company 
agrees  to  offer  free,  reduced  price  and 
full  price  reimbursable  meals  to  all 
eligible  children.  Any  school  food 
authority  that  employs  a  food  service 
management  company  in  the  operation 
of  its  nonprofit  school  food  service  shall: 
•        •        •        •        . 

Dated:  April  1.1987. 
S.  Anna  Kondratas, 

Acting  Administrator. 

|FR  Doc.  87-7805  Filed  4-7-87;  8:45  am) 

BILLING  CODE  3410-3(MI 


FEDERAL  ELECTION  COMMISSION 

1 1  CFR  Parts  100,  102, 103, 104  and 
110 

I  Notice  1987-5] 

Contribution  and  Expenditure 
Limitations  and  Prohibitions: 
Contributions  by  Persons  and 
Multicandidate  Political  Committees 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule:  Announcement  of 
effective  date. 


summary:  On  January  9. 1987.  (52  FR 
760).  the  Commission  published  the  text 
of  revised  regulations  governing 
contributions  by  persons  and 
multicandidate  committees.  11  CFR 
110.1  and  110.2.  These  regulations 
implement  the  contribution  limitations 
established  by  the  Federal  Election 
Campaign  Act  of  1971.  as  amended.  2 
U.S.C.441a(a)(l)and(2).The 


Commission  announces  that  these  rules 
and  the  conforming  amendments  are 
effective  as  of  April  8. 1987. 
EFFECTIVE  DATE:  April  8,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Propper.  Assistant  General 
Counsel,  999  E  Street,  NW.,  Washington, 
DC  20463.  (202)  376-5690  or  toll  free 
(800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  2  U.S.C. 
438(d)  requires  that  regulations 
prescribed  by  the  Commission  to 
implement  Title  2,  United  States  Code, 
be  transmitted  to  the  Speaker  of  the 
House  of  Representatives  and  the 
President  of  the  Senate  prior  to  final 
promulgation.  The  revisions  to  11  CFR 
110.1  and  110.2  and  the  conforming 
amendments  to  11  CFR  100.7. 100.3. 
102.9. 103.3  and  104.8  were  transmitted 
to  Congress  on  January  6, 1987.  Thirty 
legislative  days  expired  in  the  Senate  on 
March  19, 1987  and  in  the  House  of 
Representatives  on  March  12, 1987. 

Announcement  of  effective  date:  11 
CFR  100.7(c).  100.8(c).  102.9, 103.3, 
104.8(d),  110.1  and  110.2.  as  published  at 
52  FR  760,  are  effective  as  of  April  8, 
1987. 

Dated:  April  3, 1987. 
Scott  E.  Thomas, 

Chairman.  Federal  Ejection  Commission. 
jFR  Doc.  87-7755  Filed  4-7-87;  8:45  am] 

BILUNG  CODE  6715-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC- 15651;  File  No.  S7-35-84] 

Separate  Accounts  Funding  Flexible 
Premium  Variable  Life  Insurance 
Contracts 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  amendments  to 
temporary  rule;  request  for  comments. 


summary:  The  Commission  is  adoptirfg 
amendments  to  temporary  rule  6e-3(T) 
under  the  Investment  Company  Act  of 
1940.  The  amendments  modify  and 
clarify  the  conditions  under  which 
insurance  company  separate  accounts 
are  permitted  to  offer  flexible  premium 
variable  life  insurance  contracts.  The 
Commission  concurrently  requests 
public  comment  on  these  revisions,  but 
is  not,  at  this  time,  adopting  a 
permanent  rule.  The  release  also 
addresses  several  related  matters. 
EFFECTIVE  DATE:  The  rule  amendments 
will  become  effective  May  8. 1987. 


Registrants  may,  however,  voiunianiy 
rely  on  the  revised  temporary  rule 
immediately  April  8, 1987. 
Comments  must  be  received  on  or 
before  July  31. 1987. 

ADDRESSES:  All  Communications  on  this 
matter  should  be  sent,  in  triplicate,  to 
Jonathan  G.  Katz,  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Such  communications  should  refer  to 
File  No.  S7-35-84  and  will  be  available 
for  public  inspection  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  B.  Reich.  Special  Counsel.  (202) 
272-2061.  Joseph  R.  Fleming.  Attorney. 
(202)  272-3017.  Office  of  Insurance 
Products  and  Legal  Compliance,  or 
Karen  L  Skidmore.  Special  Counsel. 
Office  of  Investment  Company 
Regulation,  (202)  272-3023.  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  today  is  adopting 
amendments  to  temporary  rule  6e-3(T) 
(17  CFR  270.6e-3(T)]  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.J  ("Act").  The  rule 
provides  extensive  exemplive  relief 
from  various  provisions  of  the  Act  and 
rules  thereunder  for  insurance  company 
separate  accounts  *  offering  flexible 
premium  variable  life  insurance 
contracts  ("flexible  life  insurance"  or 
"flexible  contracts").*  It  is  a  companion 

'  The  term  "separale  account"  is  defined  in 
section  2(a)(37)  of  the  Act  |15  U.S.C.  80a-2(a)(37)j  aa 
"an  account  established  and  maintained  by  an 
insurance  company  pursuant  lo  the  laws  of  any 
State  or  territory  of  the  United  Stales.  .  .  .  under 
which  income,  gains  and  losses,  whether  or  not 
realized,  from  assets  allocated  to  such  account,  are, 
in  accordance  wth  the  applicable  contract,  credited 
lo  or  charged  against  such  account  without  regard 
to  other  income,  gains,  or  losses  of  the  insurance 
company."  A  substantially  identical  definition  of 
that  term,  as  it  is  used  in  various  rules  under  the 
Act.  is  contained  in  rule  0-T(e)(:)  under  the  Act  [17 
CFR  270.a-l(e)(1)).  The  term  "insurance  company- 
is  defined  Inspection  2(a)(17)  of  the  Act  115  U.S  C 
808-2(a)(17)). 

A  separate  account  may  be  rgistered  under  the 
Act  either  as  a  unit  investment  trust  ( 'trust 
account")  or  as  an  open-end  management  company 
("management  account").  Typically,  a  trust  Bccsiint 
wil)  be  funded  by  an  underlying  management 
investment  company  ("fund"  or  "underlying  fund." 
referred  to  as  a  "two  tier"  structure)  of  a  series  type 
or  by  several  funds. 

'  The  deflnition  of  flexible  life  insurance  is 
contained  in  paragraph  (c)(1)  of  the  rule. 

The  relief  provided  by  rule  6e-3(T)  is  also 
available  to  the  account's  investmenl  adviser, 
principal  undfTwriter.  and  -iponsor  or  depositor. 
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rule  to  rule  6e-2  under  the  Act  (17  CFR 
270.6e-2),  relating  to  scheduled  premium 
variable  life  insurance  ("scheduled  life 
insurance"  or  "scheduled  contracts." 
collectively  with  flexible  life  insurance, 
"variable  life  insurance"  or  "variable 
contracts"). 

Rule  6e-3{T)  was  adopted  by  the 
Commission  on  a  tpmporary  basis,  with 
a  concurrent  solicitation  of  comments, 
on  November  14, 1984.='  It  was  based  in 
large  part  upon  a  suggested  rule 
contained  in  a  rulemaking  petition  (the 
"petition")  submitted  by  the  American 
Council  of  Life  Insurance  ("Petitioner" 
or  "ACLI"),  the  life  insurance  industry's 
principal  trade  association.*  The 
adopted  rule,  like  the  petition,  followed 
the  same  regulatory  approach  for 
flexible  life  insurance  as  rule  6e-2  did 
for  scheduled  life  insurance. 
Modifications  were  made  only  where 
necessary  to  accommodate  flexible  life 
insurance  or  to  update  certain 
provisions.'  The  Commission  did  not 
otherwise  reconsider  the  policy 
determinations  underlying  specific 
provisions  of  rule  6e-2. 

The  original  comment  period  for  rule 
6e-3(T)  closed  on  January  31. 1985.  but 
was  subsequently  extended  to  March  29, 
1985.*  The  Commission  received 
thirteen  letters  of  comment.''  The 
comments  ranged  from  substantive  to 
technical,  with  requests  for  clarification 
in  some  cases.  In  response,  the 
Commission  is  adopting  various 
amendments  to  the  rule.  Because  the 
scope  and  nature  of  the  relief  provided 
by  these  amendments  differ  in  certain 
respects  from  that  originally  provided  by 
rule  6e-3{T),  the  Commission  has 
decided  to  request  public  comment  on 
the  revisions  before  adopting  a 
permanent  rule.  However,  the 
fundamental  policy  decisions  underlying 


^  The  reasons  for  adopting  rule  8e-3(T)  and  the 
Hdmini.'ilralive  history  of  the  rule  are  set  forth  in 
Investment  Company  Act  Release  No.  14234  (Nov. 
14. 1984)  14S  FR  47208  (Dec.  3. 1984)1  ("the  adopting 
ruleiise").  Technical  amendments  to  the  rule  were 
adopted  in  Investment  Company  Act  Release  No. 
14625  duly  10. 1985)  |50  FR  28930  (July  17. 1985)1. 

*  Investment  Company  Act  Release  No.  13632 
(Nov.  23. 1983)  (48  FR  54043  (Nov.  30. 1983)1. 

»  Similar  updating  and  conforming  amendments 
to  rule  6e-2  were  proposed  in  Investment  Company 
Act  Release  No.  14421  (March  15. 1985)  [50  FR  11709 
(March  25. 1985)|. 

•  Sep  Investment  Company  Act  Release  No.  14328 
(Jan.  17. 1985)  (50  FR  3317  (Jan.  24. 1985)].  This 
extension  of  the  comment  period  was  made  at  the 
request  of  Petitioner,  to  allow  more  time  for  study 
and  preparation  of  comments. 

'  The  comment  letters  included  two  extensive 
comments,  one  from  Petitioner  (  "ACLI  letter"),  and 
the  other  from  a  law  firm  on  behalf  of  a  large 
insurance  company.  In  addition,  four  more  comment 
letters  were  received  from  two  original  commenlers 
after  the  comment  period  closed,  each  in  response 
to  comments  made  by  the  other. 


rules  6e-2  and  6e-3(T)  have  not  been 
revisited. 

Index  to  Release 

Title 
Discussion 

A.  Paragraph  (a) — The  Separate  Account 

B.  Paragraph  (b) — The  Exemptive  Provisions 

1.  Paragraph  (b)(1)— Sales  Load  Definition 

2.  Paragraph  (b)(5)— Investment  Policies 

3.  Paragraph  (b)(9) — Custodianship  of 
Assets 

4.  Paragraph  (b)(10)— Voting  Rights 

5.  Paragraph  (b)(12)— Pricing  and 
Processing 

a.  Subparagraph  (b)(12)(i)— Cash  Value 

b.  Subparagraph  (b)(12)(ii) — Death  Benefit 

c.  Subparagraph  (b){12)(iii) — Variations  in 
Charges 

6.  Paragraph  (b)(13)— Sales  Load  and  Other 
Deductions 

a.  Subparagraph  (b)(13)(i) — Sales  Load 
Limitation 

b.  Subparagraph  (b)(13)(ii)— "Stair  Step" 
Relief 

c.  Subparagraph  (b){13){iii) — Deductions  of 
Fees  and  Charges  and  Custodianship  of 
Assets 

(1)  Administrative  Expenses 

(2)  Income  Taxes 

(3)  Premium  Taxes 

(4)  Mortality.  Expense,  and  Guaranteed 
Death  Benefit  Risk  Charges 

d.  Subparagraph  (b)(13)(iv)— Redeemability 
end  Contract  Lapses 

(1 J  Contract  Lapses 

(2)  Contingent  Deferred  Administrative 
Expenses 

(3)  Fees  on  Partial  Surrenders 

e.  Subparagraph  (b)(13)(v)— Surrender  and 
Refund  of  Excess  Sales  Load  Rights  and 
Conversion  Rights 

(1)  Surrender  and  Refund  Rights 

(2)  Conversion  Rights 

f.  Subparagraph  (b)(13)(viii)— "Free  Look" 
Period 

7.  Paragraph  (b)(15)— Trust  Accounts 
C.  Paragraph  (c) — The  Definitions 

1.  Paragraph  (c)(1)— Flexible  Premium 
Variable  Life  Insurance 

a.  Single  Premium  Contracts 

2.  Paragraph  (c)(2) — Incidental  Insurance 
Benefits 

3.  Paragraph  (c)(4)— Sales  Load 

a.  Subparagraph  (c)(4)(i) — Increase  in  Cash 
Value 

b.  Subparagraph  (c)(4)(ii)— Use  of  the  1980 
CSO  Table 

c.  Subparagraph  (c)(4)(vi) — Substandard 
Risk  Charges 

d  Subparagraph  (c)(4)(viii) — Modal 
Payment  Charge 

e.  Subparagraph  (c)(4)(x)— Dividend 
Allowance 

f.  Additional  Risk  Charges 

4  Paragraph  (c)(8)— Guideline  Annual 
Premium 

3.  Paragraph  (c)(9) — Cash  Value  and 
Paragraph  (c)(10) — Cash  Surrender  Value 

a  Paragraph  (c)(12)— Contract  Processing 

Day 
D.  Paragraph  (d)— The  Computational  Rules 
t  Paragraph  (d)(1) — Subsequent  Sales 

Load 

4.  Subparagraph  (d)(l)(i) — Limitations 
I.  Subparagraph  (d)(l)(ii)— "Stair  Step" 


2.  Paragraph  (d)(2)— Sales  Load  on 
Changes  in  Contract  Benefits 
Transition  Period  and  "Grandfathering" 

I 
Index  to  Text  of  Rule— Rule  6e-3(T) 

Paragraph 

(a)  The  Separate  Account 

(1)  General  Exemption 

(2)  Assets  of  the  Separate  Account 

(3)  Assets  Not  Used  to  Fund  Variable 
Annuities,  etc. 

(4)  Legally  Segregated  Assets 

(5)  Value  of  the  Assets  of  the  Separate 
Account 

(6)  Investment  Adviser 

(b)  The  Exemptive  Provisions 

(1)  Sales  Load  Definition 

(2)  TranBactions  by  Unregistered  Separate 
Accounts 

(3)  Registration 

(4)  Eligibility  Restrictions 

(5)  Investment  Policies 

(6)  Initial  Capital  Requirements 

(7)  Selection  of  Investment  Adviser 

(8)  Selection  of  Board  of  Directors     I 

(9)  Custodianship  of  Assets 

(10)  Voting  Rights 

(11)  Dividends 

(12)  Pricing  and  Processing 

(13)  Sales  Load  and  Other  Deductions 

(14)  Selection  of  Independent  Public 
Accountant 

(15)  Trust  Accounts 

(c)  The  Definitions 

(1)  Definition  of  Flexible  Premium  Variable 
Life  Insurance 

(2)  Defmition  of  Incidental  Insurance 
Benefits 

(3)  Definition  of  Guaranteed  Death  Benefit 

(4)  Defftiition  of  Sales  Load 

(5)  Definition  of  Contract  Period 

(6)  Definition  of  Variable  Death  Benefit 

(7)  Definition  of  Payment 

(8)  Definition  of  Guideline  Annual  Premium 

(9)  Defmition  of  Cash  Value 

(10)  Defmition  of  Cash  Surrender  Value 

(11)  Definition  of  Net  Investment  Earnings 

(12)  Definition  of  Contract  Processing  Day 

(d)  The  Computational  Rules 

(1)  Sulisequent  Sales  Loads 

(2)  Sales  Load  on  Changes  in  Contract 
Benefits 

Discussion 

The  rule  is  divided  into  four  ; 

paragraphs.  Paragraph  (a)  defines  the    • 
type  of  separate  account  that  may  use 
the  rule,  and  paragraph  (b)  provides 
relief  from  specific  sections  of  the  Act 
and  rules  thereunder.  Terms  used  in  the 
rule  are  defined  in  paragraph  (c).  while 
paragraph  (d)  sets  forth  certain 
computational  methods  to  be  used  in 
applying  the  rule. 

Each  provision  of  the  rule  that  either 
received  significant  comments  or  has 
been  amended  is  discussed  below. 
Important  similarities  and  differences 
between  the  amended  rule,  the  rule  as 
originally  adopted,  and  the  petition  are 
also  noted. 
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A.  Paragraph  (a)— The  Separate 
Account 

Paragraph  (a)  sets  forth  the  conditions 
a  separate  account  and  certain  related 
persons  must  meet  to  avail  themselves 
of  the  exemptions  provided  in  paragraph 
(b).  One  of  the  conditions  is  that  the 
assets  of  the  separate  account  be 
derived  solely  from  the  sale  of  flexible 
contracts,  scheduled  contracts,  related 
dividend  accumulations,  and  advances 
by  the  insurance  company  sponsoring 
the  separate  account  ("life  insurer").* 

The  ACLI  letter  recommended  that  the 
paragraph  also  permit  separate  account 
assets  to  be  derived  from  the  sale  of 
variable  annuity  contracts,  subject  to 
certain  conditions.*  This  would,  in 
effect,  extend  to  management  accounts 
the  conditional  exemptive  relief  for  use 
of  "mixed  funding"  (variable  life 
insurance  and  variable  annuities  in  the 
same  funding  media)  currently  available 
to  trust  accounts  under  paragraph 
(b)(15).>o 

The  ACU  letter  argued  that  the 
reasons  mixed  funding  was  not 
permitted  for  management  accounts  at 
the  time  rule  6e-3(T)  was  adopted  are 
no  longer  relevant,  it  also  argued  that, 
by  incorporating  in  paragraph  (a)  the 
same  conditions  found  in  paragraph 
(b)(15).  management  accounts  would  be 
adequately  protected  against  any 
conflicts  that  might  arise  between  the 
interests  of  variable  annuity 
contractholders  and  those  of  flexible  life 
insurance  contractholders. 

The  Commission  is  not  adopting  this 
commenter's  suggestion.  The  decision  in 
rule  6e-3(T)  to  permit  trust  accounts 
with  underlying  funds  to  engage  in 
mixed  funding  was  based  on  a  number 
of  applications  for  exemptive  relief 
under  the  Act.*  •  In  contrast,  the 


•  Paragraph  (a)(2). 

»  The  term  "variable  annuity  contract"  is  defined 
in  rule  0-l(e)(l)  under  the  Act  to  include  any 
accumulation  or  annuity  contract  or  participation 
therein  participating  in  a  separate  account  pursuant 
to  which  the  value  of  the  contract,  either  prior  or 
subsequent  to  annuitization,  or  both,  varies 
according  to  the  income,  gains  or  losses  of  the 
separate  account. 

'"The  ACU  letter  also  recommended  a  change  in 
paragraph  (a)(3)  to  line  it  up  with  the  modificationt 
the  letter  proposed  for  paragraph  (a)(2).  The 
Commission  is  not  making  this  change  l>ecau8e  it 
decided  not  to  revise  paragraph  (a)(2).  It  is. 
however,  making  other  changes  to  paragraph  |a)(3) 
to  accommodate  certain  account  liabilities  not 
involving  life  contingencies,  such  as  dividend 
accumulations. 

' '  See.  e.g..  Metropolitan  Tower  Life  Insurance 
Company.  Investment  Company  Act  Release  Nos. 
13519  (Sept.  21. 1983)  (48  FR  44301  (Sept.  2&  1983)) 
and  13580  (Oct.  la  1963):  MML  Boy  State  Life 
Insurance  Company  Investment  Company  Act 
Release  Nos.  13418  (Aug.  2, 1983)  (48  FR  38229  (Aug. 
9. 1983)1  and  13464  (Aug.  26.  1983). 


Commission  has  not  received  any 
applications  from  management  accounts 
desiring  to  use  mixed  funding.  Thus,  the 
Commission  has  not  had  the  benefit  of 
the  exemptive  process  to  consider  the 
costs  and  benefits  of  mixed  funding  in 
the  context  of  management  accounts,  or 
whether  the  conditions  in  paragraph 
(b)(15)  would  be  appropriate  in  that 
context.  Indeed,  the  ACLI  letter 
acknowledges  that  permitting 
management  accounts  to  use  mixed 
funding  might  present  some 
administrative  problems  and  certain 
interpretive  questions  under  the  Act. 
Therefore,  it  would  be  premature  to 
extend  mixed  funding  relief  to 
management  accounts  at  this  time. 
However,  the  Commission  and  its  staff 
will  consider  applications  for  this  type 
of  exemptive  relief,  at  which  time  the 
issues  can  be  more  fully  explored. 

B.  Paragraph  (bJ—The  Exemptive 
Provisions 

Paragraph  (b)  exempts  separate 
accounts  that  meet  the  requirements  of 
paragraph  (a)  from  certain  specified 
provisions  of  the  Act  with  respect  to 
flexible  contracts  funded  by  the 
account.'*  Each  subparagraph  of 
paragraph  (b)  will  be  discussed  in  turn, 
highlighting  changes  made  (or  not  made) 
and  clarifications  in  response  to 
comments. 

1.  Paragraph  (b)(1)— Sales  Load 
Definition 

This  paragraph  exempts  flexible  life 
insurance  separate  accounts  from  the 
Act's  definition  of  sales  load  so  that  the 
special  definition  of  sales  load  in 
paragraph  (c)(4)  of  the  rule  apply. '^  it 
also  provides  exemptions  from  the  sales 
load  definition  and  other  sections  of  the 
Act.  and  rules  thereunder,  to  enable 
subsequent  as  well  as  front-end  sales 
loads  to  be  deducted. 

The  comments  suggested  that  it  would 
be  helpful  to  clarify  whether  certain 
types  of  subsequent  sales  loads  are 
permissible.  In  the  adopting  release,  the 
Commission  stated  that  paragraph  {b)(l) 
provides  exemptive  relief  to  permit  a 
deferred  sales  load,  a  sales  load 
deducted  periodically  from  cash  value, 
and  any  combination  of  a  front-end, 
deferred,  the  periodic  sales  load.  The 


'»  Rule  6e-3(T)  provides  a  series  of  Individual 
exemptions  from  the  Act.  A  separate  account 
relying  on  the  rule  need  only  comply  with  each 
exemptive  provision  to  the  extent  that  It  needs  the 
relief  provided. 

"  Section  2(a)(35)  of  the  Act  |15  U.S.C.  80a- 
2(a)(35jj  deflnes  sales  load  as  the  difference 
between  the  price  of  a  security  and  that  part  of  the 
proceeds  from  its  sale  which  is  invested  or  held  for 
investment,  less  certain  listed  items.  Paragraph 
(t)(4)  of  rule  6e-3(T)  is  discussed  in  Section  C.3., 
infra. 


commenters  believed  that  the  release 
was  unclear  about  the  permissibility  of 
an  asset-based  sales  load.'*  While  an 
asset-based  sales  load  is  not  the  same 
as  periodic  deductions  from  cash  value, 
both  are  permitted  under  the  rule  as  long 
as  the  paragraph  {b)[13)  limitations  on 
amount  and  sequence  are  observed.  In 
the  case  of  an  asset-based  sales  load, 
the  deductions  from  each  individual 
contractholder's  cash  value  must  be 
monitored  continuously  to  ensure 
compliance  with  the  sales  load 
limitations  imposed  by  the  Act  and  rule 
6e-3(T),  taking  into  account  the 
individual's  actual  payments. "In  short, 
any  amount  of  sales  load  that  may  be 
deducted  as  a  front-end  load  under  the 
Act  may  also  be  "accrued"  and 
deducted  subsequently. 

2.  Paragraph  (b)(5)— Investment  Policies 

Paragraph  (b)(5)  provides  an 
exemption  from  section  13(a)  of  the  Act 
[15  U.S.C.  80a-13(a)|  to  allow  the  life 
insurer,  in  limited  circumstances,  to 
disapprove  changes  in  investment 
policies  initiated  by  contractholders  or 
the  board  of  directors.  It  requires  that 
the  reasons  for  disapproval  be  disclosed 
in  the  proxy  statement  for  the  next 
meeting  of  contractholders.  Since 
meetings  are  typically  held  annually,  the 
next  meeting  would  occur  no  more  than 
twelve  months  from  the  date  of  the 
disapproval. 

No  comments  were  received  on  this 
provision  of  the  rule.  However,  a 
modification  has  been  made  to 
accommodate  the  possibility  that,  for 
example,  the  underly  fund  in  a  two  tier 
structure  might  not  hold  annual 
meetings.'* In  this  case,  the  amended 
rule  requires  disclosure  of  any 
disapproval  to  be  made  in  the  next 
routine  communication  to 
contractholders.  provided  the 
communication  occurs  within  twelve 
months  of  the  disapproval.  This 


"  An  asset-based  sales  load  is  assessed  as  a 
specified  percentage  of  total  separate  account 
assets  allocable  to  a  contractholder  on  the  basis  of 
his  cash  value,  and  is  deducted  on  a  daily  basis 
with  other  asset-based  charges.  In  contrast,  penodic 
deductions  from  cash  value  for  sales  load  are  an 
administrative  feature  where  the  amount  of  load  to 
be  deducted  has  been  fixed  in  relation  to  payments, 
but  is  f 'mply  deducted  over  time  from  the 
individual's  cash  value. 

'•  See  the  discussion  of  subparagraph  (b)(13)(i)  in 
Section  B.6.a..  infra.  In  addition,  the  stair  step  rule 
would  apply  to  an  asset-based  sale  load.  The 
percentage  sales  load  deducted  pursuant  to  this 
method  may  not  exceed  the  sales  load  percentage 
previously  deducted.  See  note  139  and 
accompanying  text,  infra. 

"For  example,  where  an  investment  company  is 
organized  as  a  Massachusetts  business  trust,  and 
does  not  hold  annual  meetings,  proxies  are  not 
annually  solicited. 
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communication  need  not  be  a  proxy 
solicitation,  although  if  proxies  are 
subsequently  solicited,  such  disclosure 
may  have  to  be  made  a  second  time,  if 
material  under  the  proxy  rules. "The 
Commission  believes  this  requirement 
ensures  that  contractholders  will  receive 
timely  notice  of  any  disapproval  (within 
one  year  of  the  action),  without  unduly 
burdening  the  investment  company, 
since  the  disclosure  may  be  in  a  regular 
mailing  as  opposed  to  a  formal  proxy 
solicitation  made  for  that  purpose  alone. 

3.  Paragraph  (b)(9) — Custodianship  of 
Assets 

This  paragraph  provides  an 
exemption  from  section  17(f)  of  the  Act 
[15  U.S.C.  80a-17(f))  to  allow  securities 
and  similar  investments  of  a 
management  account  to  be  maintained 
in  the  custody  of  the  life  insurer  or  of  an 
affiliated  life  insurer,  provided  certain 
conditions  designed  to  ensure  the 
safekeeping  of  such  assets  are  satisfied. 
The  petition  suggested  alternative  relief 
from  section  17(f)  where  a  management 
account  complied  with  rule  17f-2  [17 
CFR  270.17f-21."The  Commission 
declined  to  include  this  alternative  relief 
in  rule  6e-3(T),  stating  that  paragraph 
(b)(9)  as  written  provided  comparable 
and,  in  some  cases,  greater  relief  than 
that  of  rule  17f-2.  However,  the 
Commission  specifically  requested 
comment  on  whether  an  alternative  test 
would  be  necessary. 

Petitioner  subsequently  commented 
that,  upon  reconsideration,  it  was  not 
renewing  its  prior  request.  Therefore, 
paragraph  (b)(9)  remains  as  proposed  in 
rule  6e-3(T). 

Paragraph  (b)(9)(iv)  of  rule  6e-3(T) 
contains  specific  authorization  for 
securities  to  be  deposited  in  any  manner 
permitted  by  any  rule  under  section  17(f) 
of  the  Act.*' At  the  time  rule  6e-3(T) 
was  adopted,  rule  17i-A  [17  CFR  270.17f- 
4],  dealing  with  custody  of  securities  in 
securities  depositories,  was  the  most 
recent  rule  under  section  17(f).  The 
adopting  release  refers  to  rule  17f-4  as 
specifically  encompassed  by  the 
language  in  paragraph  (b)(9)(iv).  Since 


"A  similar  change  was  made  with  respect  to  the 
disclosure  requirements  in  paragraph  (b)(7Kii)  of 
the  rule  regarding  an  insurer's  disapproval  of  the 
account's  investment  adviser  or  principal 
underwriter. 

"Rule  17f-2  is  a  rule  prescribing  conditions  for 
the  custody  of  investments  by  registered 
management  investment  companies. 

"Paragraph  (b)(9)(iv)  of  the  rule  provides,  "The 
requirement  in  paragraph  (b)(9)(i)  of  this  Rule  that 
the  securities  and  similar  investments  of  the 
separate  account  be  maintained  in  the  vault  of  a 
qualified  insurance  company  shall  not  apply  to 
securities  deposited  with  insurance  regulatory 
authorities  or  deposited  in  accordance  with  any 
rule  under  Section  17(f) .  .  ."  (emphasis  added). 


then,  rule  17f-5  [17  CFR  270.17f-5], 
regarding  custody  of  management 
investment  company  assets  outside  the 
United  States,  has  been  adopted.  This 
rule,  like  rule  17f-4,  would  be  available 
to  management  accounts  or  underlying 
funds  pursuant  to  paragraph  (b)(9)(iv)  of 
amended  rule  6e-3(T).  That  is, 
subparagraph  (b)(9)(iv)  of  rule  6€-3(T)  is 
to  be  given  the  plain  meaning  of  its 
wordac  any  rules  under  section  17(f)  that 
are  enacted  in  the  future  may  be  relied 
upon  by  management  accounts  or 
underlying  funds,  subject  to  their 
meeting  and  rule's  requirements. 

4.  Paragraph  (b)(10 — Voting  Rights 

Thia  provision  is  substantively 
identical  to  rule  6e-2(b)(10).  It  provides 
an  exemption  from  the  voting 
requirements  of  section  18(i)  of  the  Act 
[15  U.S.C.  80a-18(i)],  provided 
contractholders  receive  one  vote  for 
each  $100  of  cash  value. *°  No  comments 
were  received  on  this  paragraph  or  on 
subparagraph  (b)(15)(C)(iii),  which 
generally  extends  certain  voting  related 
exemptions  to  underlying  funds  of  trust 
accounts.**  However,  the  Commission 
believes  it  would  be  useful  to  clarify 
here  and  in  the  rule  itself,  certain  issues 
related  to  voting. 

Tha  stipulation  in  subparagraph 
(b)(10)(i)(A)  of  the  rule,  that 
contractholders  have  one  vote  for  each 
$100  of  cash  value  funded  by  the 
separate  account,  reflects  a  policy 
decision  made  in  rule  6e-2  that 
management  of  the  affairs  of  the 
separate  account  should  be  allocated  on 
a  basis  that  reflects  a  contractholder's 
economic  interest  in  the  separate 
account.  The  use  of  cash  value  in  rule 
6e-2  was  dictated,  in  some  measure,  by 
the  inability  to  use  net  asset  value  as  a 
means  to  quantify  the  ownership 
interests  on  which  voting  rights  might  be 
based.**  The  Commission  also 


»"  Stction  18(i)  generally  requires  that  every 
share  of  stock  issued  by  a  registered  management 
investBient  company  be  voting  stock  and  have  equal 
voting  rights  witli  every  other  share  of  voting  slock. 

•'  Ste  discussion  in  Section  B.7.,  infra. 

"  The  first  issuer  of  a  scheduled  contract. 
Equitable  Variable  Ljfe  Insurance  Company 
("EVUCO").  argued  successfully  to  the  Commission 
in  their  application  for  exemptive  relief  that  cash 
value  would  provide  a  fair  basis  for  allocating 
voting  rights.  EVUCO  pointed  out  that  unlike  a 
typical  investment  company  where  all  investors 
purchase  shares  at  net  asset  value  (plus  any  sales 
load)  (nd  thus  have  proportionate  interests  in  the 
fund,  scheduled  contracts  are  issued  on  the  basis  of 
insurance  underwriting  standards  so  that  a  dollar  in 
premitms  will  purchase  varying  amounts  of  death 
benefit  depending  upon  the  age  and  underwiting 
class  of  the  purchaser.  The  order  of  exemption 
granted  to  EVLICO  was  one  of  the  influences  on  the 
final  version  of  rule  6e-2.  See  Investment  Company 
Act  Release  Nos.  8888  (Aug.  13. 1975)  [40  FR  37116 
(Aug.  25. 1975)1  and  8992  (Oct.  16. 1975). 


determined  that  basing  voting  rights  on 
cash  value  had  an  advantage  over 
basing  them  on  variable  death  benefit  or 
one  vote  per  contract,  in  that  each 
contractholder's  interest  would  be 
valued  on  the  same  day  and  each 
contractholder  would  receive  a  vote 
related  to  his  investment  in  the  separate 
account.  This  policy  decision  was 
carried  over  to  flexible  contracts 
without  debate,  as  part  of  the 
philosophy  of  parallel  regulation  for 
variable  life  insurance,  wherever 
feasible. 

The  concept  of  voting  based  on  cash 
value  is  increasingly  important  because 
of  the  proliferation  of  series  funds  in  the 
variable  life  insurance  context.  For 
example,  if  voting  in  a  series  fund 
comprised  of  typical  money  market  and 
equity  portfolios  were  based  on  an 
equal  "per  share"  vote,  where  shares 
represent  net  asset  values  of  $10  and  $1, 
respectively,  money  market 
shareholders  in  "cross-series"  voting 
matters  would  have  a  vote 
disproportionate  to  their  economic 
interests.  Voting  on  the  basis  of  cash 
value  removes  this  inequity. 

Issues  relating  to  cash  value  voting 
also  arise  in  the  context  of  two  tier 
structures.  In  particular,  these  issues 
concern  the  need  to  maintain  equivalent 
regulation  of  management  accounts  and 
trust  accounts.  In  this  connection,  , 

several  modifications  have  been  made 
in  the  language  of  paragraph  (b)(15)  of 
the  rule  to  make  it  clearer  that  the 
policies  underlying  paragraph  (b)(10) 
apply  in  the  two  tier  structure  as  well.*' 
That  the  rule  always  contemplated  the 
application  of  paragraph  (b)(10)  in  the 
two  tier  format  is  demonstrated  by  the 
administrative  history  of  paragraph 
(b)(15).  Paragraph  (b)(15)  provides  relief 
similar  to  that  in  rule  6e-2(b)(15).  That 
paragraph  was  added  to  rule  6e-2  at  the 
adoption  stage,  when  it  was  suggested 
by  the  commenters  that  several 
potential  sellers  of  scheduled  contracts 
were  considering  organizing  their 
separate  accounts  ms  trust  accounts. 
These  commenters  on  rule  6e-2 
expressed  the  concern  that  rule  6e-2, 
essentially  designed  for  management 
accounts,  might  not  address  certain 
problems  that  might  be  experienced 


"  Indeed,  without  the  exemptions  provided  by 
subparagraph  (b)(10)(ii).  actions  permitted  by 
subparagraph  (b)(15)(iii)  (which  conditionally 
permits  disapproval  by  an  insurance  regulatory 
authority  or  the  life  insurer  of  certain  proposals) 
might  violate  section  18(i).  Subparagraph  (b)(10)(li) 
of  the  rule  specifically  states  that  the  voting  rights 
required  by  section  16(i)  shall  not  be  deemed  to  t>e 
violated  by  actions  specifically  permitted  by  it  or 
other  paragraphs  of  the  rule.  These  other 
paragraphs  include  the  limited  exemptions  from 
sections  13  and  15  given  by  paragraph  (b)(15). 
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under  the  two  tier  format.  In  response, 
exemptions  for  underlying  funds 
designed  to  parallel  those  provided 
elsewhere  for  management  accounts 
were  written  into  new  paragraph 
(b)(15).2-«  The  Commission  did  not, 
however,  write  paragraph  (b){15)  to 
negate  the  impact  of  any  other 
paragraph  of  the  rule;  the  paragraph 
assumes  implementation  of  the 
paragraph  (b)(10)  voting  rights. 

Parallel  treatment  of  voting  rights  for 
contractholders  in  management 
accounts  and  trust  accounts  is  also 
consistent  with  the  policies  of  the  Act, 
as  expressed  in  section  48  thereof  [15 
U.S.C.  80a^7].  The  section  states,  in 
essence,  that  no  person  may  do 
indirectly  through  another  entity  what  it 
may  not  do  directly.**  Thus,  it  would 
seem  contrary  to  the  intent  of  the  Act  to 
deprive  contractholders  of  the  voting 
rights  given  by  section  18(i)  (as  modified 
by  paragraph  (b)(10)  of  the  rule)  merely 
because  an  insurer  interposes  a  trust 
account  between  them  and  the 
underlying  fund. 

Finally,  in  applying  paragraph  (b)(10) 
in  the  two  tier  context,  life  insurers 
should  take  special  note  of  paragraph 
(b){10)(i)(B)  of  the  rule.  This  paragraph 
tracks  a  similar  paragraph  in  rule  6e-2, 
which  provides  voting  rights  to  life 
insurers  in  proportion  to  "assets  of  the 
separate  account  not  otherwise 
attributable  to  contractholders." 

Thus,  the  paragraph  gives  a  life 
insurer  voting  rights  with  respect  to,  e.g., 
any  "seed"  money  (and  accumulations 
thereon)  allocated  to  the  separate 
account.*^  These  voting  rights  were 
given  to  the  life  insurer,  however,  with 
the  express  caveat  that  when  contracts 
were  sold  to  the  public,  the  insurer 
would  exercise  these  rights  in 
proportion  to  the  votes  cast  by 
contractholders  (a  process  known  as 
"proportionate  voting").  Like  the  rest  of 


'*  llislorical  evidence  of  the  desire  to  achieve  a 
regulatory  parallel  further  exists  in  that  a  general 
"veto"  inghl  for  trust  accounts  applicable  to  any 
underlying  fund  was  requested  by  the  commenters. 
but  rejected  by  the  Commission  in  favor  of  applying 
through  paragraph  (b|(15)  the  limited  veto  right 
provided  management  accounts  in  subparagraphs 
(b)(5)(ii)and(b)(7)|ii)(C). 

"  Section  4fl  makes  it  "unlawful  for  any  person, 
directly  or  indirectly,  to  cause  to  be  done  any  act  or 
thing  through  or  by  means  of  any  other  person 
which  it  would  be  unlawful  for  such  person  to  do 
under  (the  Acl|." 

'*  Paragraph  (b)(10j|i)(B)  reads  In  its  entirety, 
"|l|he  life  insurer  shall  have  one  vote  for  each  S^OO 
of  assets  of  the  separate  account  not  otherwise 
attributable  to  contractholders  under  paragraph 
(b)|10)(i)|A)  of  this  Rule,  with  fractional  votes 
allocated  for  amounts  less  than  SlOO,  ProvUed.  Thai 
after  the  commencement  of  sales  of  flexible 
contracts,  the  life  insurer  shall  cast  its  votes  for  and 
against  each  matter  which  may  l>e  voted  upon  by 
contractholders  in  the  same  proportion  as  the  votes 
cast  t>e  contractholders."  ' 


paragraph  (b)(10),  this  proviso  applies  in 
both  the  management  account  and  the 
two  tier  structures.*^ 

5.  Paragraph  (b)(12— Pricing  and 
Processing 

This  paragraph  provides  relief  from 
sections  22(c)  [15  U.S.C.  80a-22(c)],  22(d) 
[15  U.S.C.  80a-22(d)],  22(e)  [15  U.S.C. 
80a-22(e)],  and  27(c)(1)  (15  U.S.C.  80a- 
27(c)(1)]  of  the  Act,  and  rule  22c-l 
thereunder  [17  CFR  270.22c-l),  in 
connection  with  certain  pricing  and 
processing  provisions  of  flexible 
contracts.  Subparagraph  (i)  of  paragraph 
(b)(12)  presently  concerns  the 
determination  of  cash  value  and  death 
benefits  under  a  flexible  contract. 
Subparagraph  (ii)  provides  an 
exemption  to  accommodate  certain 
insurance  company  administrative 
procedures.**  Comments  were  received 
on  both  subparagraphs,  and  are 
discussed  below. 

a.  Subparagraph  (b)(12)(i) — Cash  Value 

Subparagraph  (b)(12)(i)  requires  cash 
value  to  be  "determined"  in  accordance 
with  rule  22c-l(b),  the  pricing  rule  for  all 
investment  companies.**  The  ACLI 
letter  requested  that  the  word 
"determined"  in  this  paragraph  be 
replaced  by  "determinable."  The  ACLI 
letter  stated  this  would  codify  the 
industry's  understanding  that  the  life 
insurer  need  only  have  the  capability  of 
computing  this  value  daily  and  that 
actual  computations  and  print-outs 
would  only  need  to  be  performed  when 
necessary  for  the  operation  of  the 
contract  and  the  separate  account  [e.g., 
on  contract  processing  days). 


*'  Earlier  this  year,  the  staff  of  the  Commission 
l>ecame  aware  of  the  fact  that  some  companies 
organized  as  trust  accounts,  in  apparent  good  faith, 
were  voting  on  a  discretionary  basis;  (1)  fund  shares 
held  in  the  general  or  separate  account  representing 
"seed"  money  and  |2)  fund  shares  held  in  the 
separate  account  representing  charges  imposed  by 
the  company  against  the  separate  account.  The  staff 
sent  out  letters  advising  these  companies  of  its 
position  that  both  rule  6e-2  and  rule  6e-3(T)  require 
proportionate  voting  for  all  fund  shares.  All  of  those 
companies  subsequently  responded  that  they  would 
comply. 

"  To  facilitate  understanding  this  paragraph  of 
the  rule,  it  has  been  divided  into  three 
subparagraphs.  As  amended,  subparagraph  (i)  will 
contain  the  requirements  for  the  determination  of 
cash  value,  and  subparagraph  (ii)  will  contain  the 
requirements  for  the  determination  of  death 
benefits.  Subparagraph  (iii)  will  contain  former 
subparagraph  (ii). 

"  The  Commission  has  refined  this  provision  by 
dropping  the  text  of  the  pricing  rule  staled  therein 
and  simply  referencing  rule  22o-l(b).  Since  the 
rationale  with  respect  to  the  pricing  of  redeemable 
securities  by  investment  companies  is  equally 
applicable  to  the  computation  of  cash  value  of 
variable  contracts,  the  Commission  t>elieves,  as  an 
administrative  matter,  it  is  more  efficient  to 
incorporate  rule  22o-l  by  reference  into  rule  6e- 
3(T). 


Both  to  remove  any  ambiguity  and  to 
underscore  that,  absent  an  exemption, 
the  same  pricing  standards  apply  to  all 
investment  companies  (including 
separate  accounts),  the  Commission  has 
replaced  the  word  "determined"  in  rule 
6e-3(T)  with  "computed,"  as  used  in  rule 
22c-l(b)  (and  in  proposed  amendments 
to  rule  6e-2).»o  Thus,  die  net  asset  value 
computation  for  management  and  trust 
accounts  and  underlying  funds  would 
have  to  be  made  and  recorded  on  the 
same  basis  as  for  any  other  investment 
company.  However,  computation  of  the 
daily  net  asset  value  of  a  separate 
account  does  not  always  require 
computation  of  a  cash  value  for  every 
contractholder  on  a  daily  basis;  cash 
value  must  only  be  capable  of 
computation,  unless  actual  computation 
is  necessary  for  the  operation  of  the 
contract.  Accordingly,  the  rule  has  been 
amended  to  bring  it  in  line  with  the 
industry's  understanding  in  this  area. 

b.  Subparagraph  (b)(12)(ii)— Death 
Benefit 

Subparagraph  (b)(12)(i),  renumbered 
in  part  as  subparagraph  (ii),  has  been 
amended  to  clarify  the  Commission's 
pricing  policy  as  it  pertains  to  death 
benefits.  Paragraph  (b)(12)  was 
originally  drafted  to  reflect  the  only  two 
death  benefit  options  known  at  that 
time:  (1)  "Option  I,"  essentially  a  level 
death  benefit  option;"  and  (2)  "Option 
U,"  under  which  the  death  benefit  is 
equal  to  the  face  amount  plus  cash 
value,  thus  reflecting  every  change  in 
cash  value."  However,  flexible  life 


'"  See  note  5,  supro. 

"  Subparagraph  (b)(12(i)(B)(2)  requires  death 
beneHt  to  be  determined  only  on  days  when  it  could 
be  affected  by  the  investment  experience  of  the 
separate  account.  In  a  typical  Option  I  contract,  the 
death  beneHt  is  equal  to  the  face  amount  of  the 
contract  or,  if  greater,  the  cash  value  multiplied  by 
the  "applicable  percentage."  as  set  forth  in  Section 
7702  of  the  Internal  Revenue  Code  of  1986  (I.R.C 
I  7702  (1986))  ("Code").  The  "applicable 
percentage"  is  250%  of  cash  value  for  insureds  aged 
40  and  under,  decreasing  in  varying  increments  each 
year  therafter  until  age  75.  when  it  levels  off  at  105% 
for  sixteen  years  and  then  grades  down  to  100%  at 
age  95.  Under  this  type  of  contract,  investment 
experience  (either  positive  or  negative)  would  not 
affect  the  death  benefit  until  the  cash  value  times 
the  "applicable  percentage"  exceeded  the  current 
face  amount  of  death  l>enerit  under  the  contract. 
Although  the  "applicable  percentage"  formulation  is 
required  by  the  tax  laws  to  assure  the  contract's 
status  as  insurance,  these  contracts  nonetheless 
generally  operate  and  are  thought  of  as  level  death 
benefit  contracts. 

*•  In  the  case  of  an  "Option  II"  contract,  death 
benefit  would  be  determined  daily  since  cash  value 
(which  generally  changes  daily  with  investment 
performance)  would  be  determined  daily  and  death 
l>enerit  is  a  function  of  cash  value.  Therefore,  it  was 
contemplated  at  the  time  rule  6e-3{T]  was  adopted 
that  "Option  II"  contracts  would  meet  the  daily 
computation  requirement  of  subparagraph 
lb)(12)(i)(A). 
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insurance  has  continually  evolved  since 
the  first  product  designs  were 
introduced.  Recently,  some  contracts 
with  death  benefits  that  fall  between 
straight  "Option  I"  and  "Option  11" 
designs  have  been  registered.^' 
Therefore,  the  Commission  has  revised 
the  language  of  the  death  benefit 
provisions  to  make  it  clear  that 
contracts  such  as  these  are  acceptable 
under  the  rule. 

Under  the  revised  paragraph,  death 
benefits  need  only  be  computed  on 
designated  days  where  the  investment 
experience  would,  under  the  terms  of 
the  contract,  affect  the  death  benefit. 
Thus,  the  ability  to  compute  death 
benefits  less  frequently  than  daily  is  not 
limited  to  "Option  I"  contracts.  Of 
course,  the  computation  dates  would 
have  to  be  specified  on  an  evenhanded 
basis.**  In  addition,  full  and  prominent 
disclosure  should  be  made  in  the 
prospectus  of  any  death  benefit  option 
that  was  either  not  fixed  or  that  did  not 
vary  daily  with  cash  value  to  reflect 
fully  the  investment  performance  of  the 
separate  account.  Full  and  fair 
disclosure  of  the  death  benefit  pricing 
procedures  under  the  contract  would  be 
particularly  critical  to  explain  the  effect, 
if  any,  on  death  benefit  of  additional 
purchase  payments  made  between 
death  benefit  valuation  dates. 

c.  Subparagraph  (b){12)(iii) — Variations 
in  Charges 

Subparagraph  (b)(12)(iii)  (formerly, 
subparagraph  (b)(12)(ii)).  provides  a 
limited  pricing  exemption,  to  the  extent 
"(n)ecessary  to  comply  with  [rule  6e- 
(T)]  or  with  insurance  laws  and 
regulations  and  established 
administrative  procedures  of  the  life 
insurer  .  .  .  ." 

This  exemption  enables  life  insurers 
to  process  initial  purchase  payments  (in 
connection  with  either  the  issuance  of 
flexible  contracts  or  increases  in 
insurance  benefits  requiring  evidence  of 
insurability)  in  a  manner  consistent  with 


"  For  example,  one  contract  provided  for  a  death 
benefit  which  was  affected  by  separate  account 
investment  performance  only  at  the  beginning  of 
each  contract  quarter,  i.e..  the  death  benefit  was 
fixed  or  level  for  three  months  at  a  time.  See 
Variable  Account  A  of  Monarch  Life  Insurance 
Company  (File  No.  33-457.  May  1. 1988)  and 
Variable  Account  B  of  Monarch  Life  Insurance 
Company  (File  No.  33-464.  Aug.  15, 1986).  Another 
product  design  that  may  evolve  in  the  future  is  a 
contract  providing  for  only  a  yearly  adjustment  to 
death  benefit. 

'*  Thus,  the  revised  rule  requires  death  benefits 
to  be  computed  on  a  basis  that  is  reasonable,  fair, 
and  nondiscriminatory.  The  adjustments  to  death 
benefits  could  not  be  set.  for  example,  as  daily 
adjustments  in  a  falling  market  and  annual 
adjustments  in  a  rising  market. 


life  insurance  industry  practice.**  Of 
course,  subsequent  payments  must  be 
priced  in  accordance  with  rule  22c-l. 

The  ACLI  letter  requested 
confirmation  that  subparagraph 
{b)(12)(iii)  permits  variations  in  sales 
loads  and  charges  that  meet  the 
principles  of  rule  22d-2  [17  CFR  270.22d- 
2]  (formerly  rule  22d-3),  an  exemptive 
rule  under  section  22(d)  for  variable 
annuity  contracts."  The  Commission 
concurs  in  this  interpretation.  In 
addition,  the  Commission  notes  that 
recently  amended  rule  22d-l  [17 
270.22d-lJ,  which  permits  scheduled 
variations  in  sales  loads,  would  also  be 
available.'^ 

6.  Paragraph  [b)(12)— Sales  Load  gvd 
Other  peductions 

This  paragraph  provides  exemptions 
from  section  27  and  related  provisions  in 
connection  with  the  deduction  of  sales 
load  and  certain  fees  and  charges  from 
the  assets  of  a  flexible  life  insurance 
separate  account.  The  paragraph  is 
divided  into  nine  sections,  most  of 
which  are  discussed  below. 

a.  Subparagraph  (b)(13)(i) — Sales  Load 
Limitation 

This  subparagraph  provides 
exemptions  comparable  to  those 
provided  by  rule  6e-2{b)(13)(i),  with 
some  modifications  to  reflect  the 
flexibility  of  payments  and  the  ability  to 
adjust  insurance  coverage  under  flexible 
life  insurance.  For  each  rule,  paragraph 
(b)(13)(i)  provides  an  exemption  from 
the  requirement  of  section  27  [15  U.S.C. 
80a-27)  that  sales  load  deducted  under 
any  periodic  payment  plan  certificate 
not  exceed  9%  of  payments  "to  be  made 
thereon." 

Witfi  respect  to  scheduled  life 
insurance,  rule  6e-2  regulates  sales  load 
on  the  basis  of  "payments  to  be  made" 
for  a  specified  time  period  of  the  lesser 
of  20  years  of  the  anticipated  life 
expectancy  of  the  insured.**  The  design 


"  The  pricing  exemption  provided  by 
subparagraph  (b)(lZ)(iii)  for  flexible  contracts  is 
broader  than  that  given  by  Rule  22c-l(c)  for 
variable  annuity  contracts.  This  is  because  of  the 
greater  underwriting  and  other  complexities  that 
exist  in  the  life  insurance  context. 

"  The  exemption  requires  that  the  prospectus 
disclose  certain  information  about  the  variations, 
that  the  variations  reflect  differences  in  costs  or 
services,  and  that  the  variations  do  not  unfairly 
discriminate  against  any  person. 

"  S«e  Investment  Company  Act  Rel.  No.  14390 
(Feb.  22. 1985)  (50  FR  7909  (Feb.  27. 1985)1. 

"  Because  variable  contracts  are  of  an 
indeteiminable  length,  unlike  traditional  periodic 
paymert  plans,  an  artificial  test  is  necessary  to 
permit  demonstration  by  the  life  insurer  of 
prospective  compliance  with  the  9%  limitation. 


of  flexible  life  insurance,  on  the  other 
hand,  does  not  contemplate  a  fixed 
pattern  of  payments.*^  Therefore,  an 
analogue  to  scheduled  payments  under 
rule  6e-2  is  necessary  to  provide  the 
base  against  which  to  measure 
compliance  with  the  9%  limitation  of 
section  27.  Rule  6e-3(T)  adopted  the 
concept  of  the  "guideline  annual 
premium"  (sometimes  referred  to  as 
"GAP")  as  this  anologue.*" 

A  "guideline  annual  premium"  is 
defined  generally  in  the  rule  as  the  level 
annual  payment  necessary  to  provide 
the  future  benefits  under  the  contract 
through  maturity,  based  on  certain 
assumptions.*'  These  assumptions 
include  the  1980  Commissioners 
Standard  Ordinary  Mortality  Table 
("1980  CSO  Table"),**  a  5%  assumed 
interest  rate,  and  the  fees  and  charges     i 
specified  in  the  contract. 

Thus,  subparagraph  (b)(13)(i)(A)  of  the 
rule  provides  relief  from  the  sales  load 
limitations  of  sections  27(a)(1)  [15  U.S.C. 
80a-27(a)(l)l,  27(h)(1)  [15  U.S.C.  80a- 
27(h)(l)l,  and  27(h)(4)  [15  U.S,C.  80a- 
27{h){4)],  provided  that  sales  load  does 
not  exceed  9%  of  the  sum  of  GAPs  that 
would  be  paid  during  the  relevant 
contract  periods,**  Under  this  test,  a 
wide  latitude  in  the  design  of  sales  load 
deduction  schedules  is  given  so  long  as 
the  total  amount  deducted  neither 
exceeds  9%  of  20  GAPs  (subject  to  the 
insured's  life  expectancy)  nor  violates 
the  "stair  step"  provisions,  discussed 
below.  In  addition,  sales  load  may  be 
deducted  from  actual  payments  made  in 


"  See  the  definition  of  a  flexible  premium 
variable  life  insurance  contract,  contained  in 
paragraph  (c)(1)  of  the  rule. 

«o  Paragraph  (b)(13)  of  the  the  rule,  in 
subparagraph  (i)(B).  also  allows  sales  loads  to  be 
taken  without  the  use  of  GAP.  Under  this  provision, 
sales  load  may  be  taken  in  any  manner  permitted 
by  the  rule,  but  in  an  amount  no  greater  than  9%  of 
payments  actually  made. 

*'  Paragraph  (c)(8)  of  the  rule.  See  discussion  in 
Section  C.4  infra. 

"  A  mortality  table  is  a  statistical  table  from 
which  an  estimate  of  a  person's  life  expectancy  can 
be  made.  The  1958  CSO  Mortality  Table,  developed 
jointly  by  The  Society  of  Actuaries  and  the  National 
Association  of  Insurance  Commissioners  ("NAIC"). 
prescribes  the  minimum  basis  upon  which  certain 
insurance  related  calculations  must  be  made.  The 
NAIC  recently  promulgated  new  mortality  tables 
embodying  updated  and  less  conservative  mortality 
assumptions— the  1980  CSO  Table — which 
generally  wiD  be  mandatory  for  all  life  insurance 
contracts  by  1989.  See  discussion  in  Section  C.4.. 
infra. 

"  "Contract  period"  is  defined  generally  in 
paragraph  (c)(5)  of  the  rule  as  the  period  from  a 
contract  issue  or  anniversary  date  to  the  earlier  of 
the  next  following  anniversary  date  or  the  contract's 
termination  date.  See  discussion  in  Section  C.4., 
infra.  The  relevant  contract  periods  are  equal  to  the 
lesser  of  20  years  or  the  anticipated  life  expectancy 
of  the  insured,  based  on  the  1980  CSO  Table.  ! 


I 
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excess  of  20  GAPs,  provided  that  the 
"stair  step"  provisions  are  observed. 

The  use  of  the  guideline  annual 
premium  approach  prompted  a  critical 
and  lengthy  comment  letter  from  one 
commenter.**  The  commenter  argued 
strenuously  that  use  of  guideline  annual 
premiums  produces  too  high  an  estimate 
of  the  actual  premiums  likely  to  be  paid 
and  that,  therefore  rule  6e-3(T] 
potentially  permits  overall  sales  loads 
far  in  excess  of  9%  of  payments.*'  The 
commenter  proposed  instead  that  sales 
load  be  regulated  on  the  basis  of  "target 
premiums,"  which  would  be  established 
by  life  insurers  for  each  contractholder. 
The  commenter  argued  that  because 
"target  premiums"  illustrate  a  payment 
schedule  intended  to  provide  the  level  of 
insurance  benefits  and  investment 
performance  selected  by  the  particular 
contractholder,  they  provide  a  more 
reasonable  "surrogate"  for  actual 
payments  than  guideline  annual 
premiums.  In  addition,  the  commenter 
contended  that  with  respect  to 
subsequent  sales  loads,  the  rule  departs 
even  further  from  the  concept  that  sales 
loads  should  be  geared  to  actual 
payments.  This,  the  commenter  claimed, 
is  because  the  rule  allows  continuing 
sales  load  deductions,  even  after  the 
contractholder  has  ceased  making  the 
planned  payments.*^ 

To  illustrate  its  point,  the  commenter 
cited  as  an  example  a  contract  with  the 
following  schedule  of  sales  load,  to  be 
deducted  from  the  assets  in  the  separate 
account:  50%  of  the  GAP  at  issue:  10%  of 
the  GAP  at  the  beginning  of  year  two, 
three,  and  four;  and  6.5%  of  the  GAP  on 
each  subsequent  anniversary — a  sales 
load  schedule  that  is  prospectively  in 
compliance  with  rule  6e- 
3(T)(b){13)(iKA).  The  example  further 
supposes  that  the  contractholder  (age 
50)  pays  five  annual  GAPs,  each  in  the 
amount  of  $2,000,  and  makes  no  other 
payments.  Under  the  assumptions  of  an 
average  10%  annual  net  investment 


**  This,  in  turn,  provoked  an  exchange  of  letters. 
See  note  7.  supra. 

*'  The  commenter  also  noted  that  subparagraph 
|b)(13J|i)  omitted  a  requirement  contained  in  the 
petition  that  an  insurer  could  not  deduct  9%  of  20 
GAPs  if  in  any  year  premiums  were  paid  in  the 
amount  of  the  guideline  single  premium  ("CSP"):  in 
that  case,  the  petition  would  have  limited  the  sales 
load  to  9%  of  the  GSP.  This  comment  will  be 
addressed  generally  in  connection  with  the 
discussion  of  single  premium  contracts.  See 
discussion  in  Section  C.l.a..  infra,  regarding  the 
fixing  of  premium  payments  for  the  first  two  years. 

"  "Subsequent  sales  loads"  refers  to  sales  loads 
that  are  deducted  other  than  from  payments  (which 
is  referred  to  as  a  "front-end  sales  load").  Examples 
of  this  would  be:  (Ij  a  deferred  sales  load  upon  full 
or  partial  redemption:  (2)  a  periodic  deduction 
directly  from  a  contract's  cash  value:  (3)  an  asset- 
based  sales  load:  or  (4)  a  combination  of  any  of  the 
above.  See  discussion  in  Section  B.I..  supra. 


return  and  cost  of  insurance  deductions 
less  than  those  permitted  by  the  1980 
CSO  Table,  the  commenter  stated  that 
the  contract  would  remain  in  force  for  15 
years  or  more  even  if  no  further 
payments  are  made.  The  commenter 
concluded  that  the  insurer  would  deduct 
$1000  in  the  first  year  (50%  of  GAP),  $200 
in  years  two  through  four  (10%  of  GAP), 
and  $130  in  years  5  through  20  (6.5%  of 
GAP),  for  a  total  of  $3680  or  36.8%  of  the 
total  payments  made  (5  GAPs  or 
$10,000). 

The  example  is  a  useful  one  because  it 
illustrates  a  misunderstanding  about  the 
use  of  the  GAP  assumption.  Under  rule 
6e-3(T),  sales  load  may  be  deducted  in 
any  manner  as  long  as  it  never  exceeds 
what  could  have  been  deducted  as  a 
front-end  load.*'  The  assumption  of  20 
GAPs  allows  a  life  insurer  to 
demonstrate  prospectively  that  its  sales 
load  schedule  will  meet  the  9%  of  total 
GAPs  limitation.  However,  this  is  not 
the  same  as  "pretending"  that  GAPs 
have  been  paid  at  the  time  sales  load  is 
deducted.  In  the  above  example,  the  life 
insurer's  last  deduction  should  have 
been  6.5%  of  the  fifth  GAP  received:  the 
hfe  insurer  was  not  entitled  to  continue 
taking  6.5%  of  an  "imaginary"  payment. 
i.e.,  a  payment  not  actually  made  in 
years  6  through  20.** 

On  a  related  point,  the  Commission 
wishes  to  emphasize  that  paragraph 
(b)(13)  of  rule  6e-3(T)  adopts  a 
"cumulative"  or  "aggregate"  approach  to 
sales  loads,  i.e.,  it  measures  sales  loads 
with  reference  to  the  amount  of 
payments  rather  than  the  particular  year 
in  which  they  are  received.  Accordingly, 
in  the  example  discussed  above,  if  the 
fourth  $2,000  GAP  had  been  paid  in 
three  yearly  installments,  the  insurer 
would  have  been  entitled  to  deduct  10% 
of  each  installment  until  the  full  fourth 
GAP  had  been  made  (payments 
thereafter  being  subject  to  a  6.5%  load). 
The  insurer  would  not  be  limited  to  a 
6.5%  load  on  installments  of  the  fourth 


*'  Paragraph  (d)(1)  of  the  rule  effectively  permits 
subsequent  sales  loads  "if  during  each  contract 
period  through  {maturity),  the  amount  of  sales  load 
deducted  is  not  more  than  the  amount  of  sales  load 
that  could  be  deducted  under  a  flexible  contract 
identical  to  the  actual  contract  except  that  sales 
load  is  deducted  only  from  payments  .  .  .  ." 

*"  Of  course,  the  insurer  in  the  example  could 
have  taken  sales  load  more  rapidly:  e.g..  50%  of 
payments  up  to  each  of  the  first  three  GAPs  and  30% 
of  payments  up  to  the  fourth  GAP.  Thus,  if  4  GAPs 
of  S2000  each  were  paid  in  year  1.  the  insurer  could 
deduct  S3800  as  sales  load  |(S0%  x  S8000)  -*-  (30% 
X  S2000)).  However,  this  would  be  subject  to  the 
refund  and  conversion  rights  of  subparagraph 
(b)(13)(v).  discussed  infra  in  Section  B.6.e-  and  to 
full  disclosure  of  the  load  structure  and  its 
consequences.  In  addition,  see  the  discussion  in 
Section  C.l.a..  infra,  regarding  sales  load  where 
more  than  4  GAPs  are  required  in  the  first  two 
years. 


GAP  paid  beyond  the  fourth  year.  It 
would  not,  however,  have  been  entitled 
to  take  the  full  10%  of  the  fourth  GAP.  or 
$200,  out  of  the  first  installment  of  the 
fourth  GAP.  i.e..  the  first  $667.  to  be 
paid. 

These  clarifications  of  the 
applicability  of  the  guideline  annual 
premium  concept  may  ameliorate  some 
of  the  concerns  raised  by  the 
commenter.  In  addition,  using  guideline 
annual  premiums,  rather  than  "target 
premiums,"  provides  the  advantages  of 
a  single  set  of  assumptions  for  all 
flexible  contracts.  Therefore,  different 
contractholders  and  different  issuers 
will  be  regulated  on  the  same  basis  with 
respect  to  sales  load.*'  It  also  permits  a 
wider  variety  of  sales  load  designs  than 
would  be  possible  using  "target 
premiums." 

b.  Subparagraph  (b)(13)(ii}— "Stair  Step" 
Relief 

This  subparagraph  grants  exemptions 
from  the  requirements  of  sections 
27(a)(3)  [15  U.S.C.  80a-27(a)(3)]  and 
27(h)(3)  [15  U.S.C.  80a-27(h)(3)], 
provided  that  the  proportionate  amount 
of  any  sales  load  deducted  from  any 
payment  does  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment — commonly  known 
as  "stair  step"  requirements. *° 
However,  this  provision  provides  an 
exception  to  the  stair  step  requirements 
similar  to  that  in  rule  6e-2  for,  among 
other  things  increases  caused  by  the 
grading  of  cash  surrender  values  into 
reserves. 

The  adopting  release,  solicited 
comment  about  the  appropriateness  of 
this  exception  for  flexible  life 
insurance."  The  ACLI  letter  commented 


*•  Some  commenters  asserted  that  "target 
premiums"  varj'  from  contractholder  to 
contractholder  and  thus  would  be  an 
administratively  difTicult  alternative. 

*"  Paragraph  (d)(l)(ii)  provides  comparable  relief 
from  the  stair  step  requirements  for  other  than  front- 
end  loads.  See  discussion  in  Section  D.l.b..  infra. 

One  example  of  a  subtle  stair  step  violation 
involves  a  combination  front  end  and  deferred  sales 
load  structure  where  no  "front-end"  deduction  is 
made  from  the  initial  payment,  but  one  is  made  from 
subsequent  payments.  Tliis  would  violate  stair  step 
requirements  because  the  amount  of  any  front-end 
load  actually  taken  on  payments  after  the  first 
would  necessarily  be  proportionately  greater  than 
that  (j.e..  none)  on  the  initial  payment. 

"  See  the  adopting  release  at  note  46.  Generally 
speaking,  the  "grading  of  cash  surrender  values  into 
reserves"  exception  contained  in  Rule  6e-2  allows 
certain  upward  variations  in  sales  load  from  one 
year  to  the  next  for  scheduled  contracts  providing 
tabular  cash  values  adjusted  for  investment 
earnings.  For  example,  in  the  early  years  of  a 
scheduled  contract,  stale  insurance  law  typically 
requires  larger  contract  reserves  than  legal 
minimums  for  cash  values.  Some  insurance 
companies,  therefore,  gradually  increase  cash 

Continued 
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that  by  defining  sales  load  in  paragraph 
(c)(4)  with  respect  to  "cash  value"  rather 
than  "cash  surrender  value,"  the 
possibility  of  producing  increases  in 
proportionate  sales  loads  by  the  typical 
grading  down  of  deferred  sales  loads  to 
0%  over  several  years  (which  could  be 
viewed  as  the  grading  of  cash  surrender 
values  into  reserves)  has  been 
eliminated  and  the  exception  may  be 
properly  deleted  from  this  paragraph. 
The  Commission  agrees. 

The  ACLI  letter  also  recommended 
that  another  exception  to  the  "stair 
step"  requirement  be  provided  for 
reductions  in  proportionate  sales  loads 
deducted  from  amounts  transferred  from 
other  insurance  programs.  The  letter 
noted  that  insurers  are  permitted  to 
reduce  or  eliminate  front-end  sales 
loads  on  initial  "rollover"  amounts 
transferred  into  the  separate  account 
from  other  programs,  subject  to  the  non- 
discrimination, fairness,  and  other 
standards  prescribed  by  former 
subparagraph  (b)(12)(ii)  (now 
subparagraph  {b)(12){iii)).  The  letter 
then  pointed  out  that  although  such 
reductions  would  benefit  contract- 
owners,  they  could  cause  sales  loads 
charged  against  subsequent  payments 
under  the  regular  load  structure  for  the 
contract  to  violate  the  "stair  step" 
requirements.  The  Commission  believes 
that  the  requested  exemption  is  justified, 
and  paragraph  (b)(13)(ii)  has  been 
amended  accordingly. 

c.  Subparagraph  (b)(13){iii) — Deductions 
of  Fees  and  Charges  and  Custodianship 
of  Assets 

(1)  Administrative  expenses.  This 
subparagraph  provides  relief  from 
sections  27(c)(2)  [15  U.S.C.  80a-27(c)(2)). 
26(a)(1)  [15  U.S.C.  80a-26(a)(l)],  and 
26(a)(2)  [15  U.S.C.  80a-26(a)(2)]  to  permit 
certain  fees  and  charges  to  be  deducted 
from  separate  account  assets  and  to 
permit  various  custodianship  a'',tivities 
regarding  those  assets.  The  ACLI  letter 
recommended  that  the  provision  in 
subparagraph  (b)(13)(iii)(A)  for  the 
payment  of  a  fee  to  the  life  insurer  for 
"administrative  services,"  be  modified 
to  clarify  that  the  exemption  is  not 
limited  to  account  maintenance 
expenses.  Another  commenter 
supported  this  recommendation. 
Specifically,  commenters  sought 
clarification  that  deductions  for 


administrative  expenses  incurred  in 
connection  with  establishing  separate 
account  administrative  systems  and 
first-year  contract  issuance  and 
underwriting  are  permissible. 

The  Commission  concurs  with  the 
commenters  that  the  exemption  includes 
these  types  of  expenses,  and  has 
modified  the  subparagraph  accordingly. 
Thii  amendment  does  not,  however, 
reflect  any  change  in  policy  with  respect 
to  variable  life  insurance  administrative 
expenses;  the  fees  allowed  are  those  for 
the  expenses  normally  associated  with 
the  traditional  start-up  (including  setting 
up  new  computer  systems)  and 
underwriting  processes.  These  would 
include,  for  example,  the  costs  of 
processing  applications,  conducting 
medical  examinations,  determining 
insurability  and  the  insured's  risk  class, 
and  establishing  records  relating  to  the 
contract.  The  amended  exemption  is  not 
a  way  to  recover  any  distribution 
expenses  or  sales  load.  Moreover,  the 
Commission  continues  to  retain 
jurisdiction  regarding  the  determination 
of  "reasonable  amounts"  of  fees  for 
administrative  services.'* 

(2)  Income  taxes.  Subparagraph  (iii)(E) 
of  paragraph  (b)(13}  permits  certain 
deductions  from  the  assets  of  a  separate 
account.  The  ACLI  letter  suggested  that 
the  scope  of  the  subparagraph  be 
expanded  to  include  a  deduction  for  any 
possible  future  income  or  other  taxes 
incurred  by  the  life  insurer  and  properly 
chargeable  against  separate  account 
assets.  Presently,  no  such  taxes  are 
assessed. 

Hie  Commission  has  granted 
exemptive  relief  similar  to  that 
requested  by  the  ACU  letter.*' 
However,  the  relief  involved  only 
income  taxes  and  was  based  on  certain 
representations  designed  to  eliminate 
any  possibility  of  hidden  benefits  (such 
as  hidden  "float")  for  the  life  insurer.** 


values  atxjve  legal  minimums  until  they  equal 
reserves  in  the  later  years  (a  process  referred  to  by 
the  ACU  as  "equalization").  Consequently,  in  the 
year  after  the  equalization,  the  amount  of  the 
increase  in  a  contract's  cash  value  is 
proportionately  less  than  the  preceding  year. 
resulting  in  an  increase  in  sales  load  as  determined 
under  paragraph  (c)(4)  of  Rule  6e-2  (assuming  all 
other  charges  remain  l^vel  or  unchanged). 


"  Section  2e(a)(2)(C)  provides:  "No  principal 
underwriter  for  or  depositor  of  a  registered  unit 
investment  trust  shall  sell .  .  .  any  security  of  which 
such  trust  is  the  issuer ....  unless  the  trust 
indenture  .  .  .  provides  .  .  .  that  no  payment .  .  . 
shall  be  allowed  the  trustee  or  custodian  as  an 
exptnse  (except  that  provision  may  be  made  for  the 
payment .  .  .  of  a  fee,  not  exceeding  such 
reasonable  amount  as  the  Commission  may 
prescribe  as  compensation  for  performing 
bookkeeping  and  other  administrative  services,  of  a 
chamcter  normally  performed  by  the  trustee  or 
custodian  itself.  See  also  subsections  (5)  and  (6)  of 
section  27(a). 

'•  See.  e.g..  Nationwide  Life  Insurance  Company. 
Invwtment  Company  Act  Rel.  Nos.  15002  (March  19. 
1986)  [SI  FR  10291  (March  25. 1986)]  and  15057 
(April  16. 1986). 

»*  The  representations  were  that  (1)  any  income 
tax  charge  would  not  recover  any  more  than  the 
amount  of  tax  liability  actually  incurred,  with  no 
interest  element:  (2)  any  such  charge  would  comply 
with  slate  insurance  laws;  (3)  the  charge  would  be 
fully  disclosed  in  the  prospectus:  (4)  it  would  only 


Subject  to  these  representations,  the 
assessment  of  an  amount  for  income 
taxes  was  found  to  be  consistent  with 
the  purposes  of  sections  26(a)(2)  and  27 
(c)(2)  of  the  Act. 

The  Commission  is  adopting  the 
language  suggested  in  the  ACU  letter. 
While  the  "or  other  taxes"  language  is 
more  expensive  than  an  exemption 
merely  for  income  taxes,  there  is  no 
sound  policy  basis  to  limit  the  types  of 
taxes  that  may  be  deducted.  The  amount 
deducted  should  be  no  greater  than  the 
actual  amount  of  the  liability,  and 
should  not  be  deducted  far  in  advance 
of  the  time  such  taxes  are  due.  The  life 
insurer  may,  however,  take  potential  tax 
liability  into  account  in  determining 
lapse.  That  is,  if  flexible  contract's  cash 
surrender  value,  reduced  (for  purpose  of 
this  calculation  only)  by  the 
contractholder's  potential  tax  liability,  is 
insufficient  to  support  the  contract 
charges,  an  additional  payment  may  be 
required  to  avoid  entering  the  grace 
period. 

(3)  Premium  taxes.  Subparagraph 
(iii)(E)  of  paragraph  (b)(13)  permits, 
among  other  charges,  the  deduction  of 
premium  taxes  imposed  by  a 
governmental  entity.  The  ACLI,  in 
commenting  on  the  proposed  conforming 
amendments  to  rule  6e-2,  **  noted  that 
in  permitting  the  deduction  of  premium 
taxes,  rule  6e-3(T)(b)(13)(iii)(E)  refers  to 
"the  deduction  of  premium  taxes."  The 
parallel  provision  in  rule  6e-2  refers  to 
"the  deduction  of  an  amount 
approximately  equal  to  premium  taxes." 
The  ACU  letter  suggested  that  rule  6e- 
3(T),  like  rule  6e-2,  specify  that  the 
permissible  deduction  need  only 
approximate  the  average  premium  taxes 
the  insurer  must  pay.  a  standard 
industry  practice. 

While  agreeing  that  rule  6e-2 
currently  contemplates  an  averaging  of 
premium  taxes,  the  Commission  would 
like  to  request  comment  on  the  necessity 
of,  and  justification  for.  continuing  this 
practice.  The  effect  of  averaging  on 
individual  contractholders  is  not 
inconsequential  when  one  considers 
that  the  range  of  actual  tax  liability  is 
from  0%  to  4%  of  payments,  and  that 
single  premium  variable  life  insurance 
has  become  increasingly  popular.  Single 
premium  contracts  are  accompanied  by 
a  large  single  payment,  typically  $10,000 
to  $25,000.  A  2%%  premium  tax 
assessment,  chosen  as  an  "average" 
state  tax.  on  a  $25,000  payment  could 


be  deducted  from  the  separate  account  as  taxes 
became  due:  and  (5)  taxes  would  not  be  deducted 
and  accumulated  in  the  life  insurer's  general 
account  prior  to  the  time  they  were  due. 
"  See  note  5,  supra. 
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result  in  a  loss  to  a  contraclholder  of 
$625  plus  all  earnings  thereon  for  the  life 
of  the  contract — even  though  his 
particular  state  did  not  impose  such  a 
tax. 

Hidden  "float"  profits,  may  also 
become  a  concern  in  the  premium  tax 
area.  This  would  arise  where  the  tax  is 
deducted  from  the  contractholders 
account  on  day  one,  but  the  life  insurer 
continues  to  derive  a  benefit  from  the 
use  of  all  contractholders'  funds  until 
remitted  to  the  governmental  entity — 
perhaps  for  a  period  as  long  as  one  year. 
However,  the  Commission 
acknowledges  in  this  regard  that,  while 
it  was  never  intended  that  "float"  be 
used  to  benefit  the  life  insurer,  the 
exemption  for  deduction  of  premium 
faxes  contains  no  prohibitions  with 
respect  to  this  possibility:  nor  does  the 
adopting  release  speak  to  the  issue. 
I    Therefore,  comment  is  requested  on  how 
and  when  deductions  for  premium  taxes 
are  actually  made.  In  addition,  comment 
is  requested  on  the  costs  and  benefits  to 
life  insurers  and  contractholders  of 
requiring  life  insurers  to  deduct  for 
premium  taxes  on  a  basis  more  closely 
related  to  the  contractholder's 
individual  "liability"  and  their  time  of 
assessment  by  the  governmental 
entity.*® 

(4)  Mortality,  expense,  and 
guaranteed  death  benefit  risk  charges. 
Subparagraph  (b)(13)(iii)(F)  permits 
charges  for  mortality,  expense,  and 
guaranteed  death  benefit  risks  ("risk 
charges")  to  be  deducted  from  account 
assets,  provided  that  certain  conditions 
are  met.*'  These  conditions  are 
designed  to  address  the  Commission's 
concern  that  proceeds  from  risk  charges 
may  be  used  to  finance  distribution 
expenses  or  other  expenses  not  related 
to  insurance  risks;  at  the  time  rule  6e- 
3(T)  was  adopted,  the  condtions  were 
comparable  to  those  proposed  in  rule 
26a-3  [17  CFR  270.26a-3],  a  rule  to 
permit  variable  annuity  separate 
accounts  to  deduct  risk  charges.** 

The  Commission  recently  proposed 
amendments  to  subparagraph 
(b)(13](iii)(F)  of  rule  6e-3(T)  to  conform 
the  terms  of  exemptive  relief  found  in 
this  subparagraph  to  those  of  the 
exemptions  in  rule  26A-3.  as 


'•'■  Siriclly  spedkinfi.  it  is  usually  the  life  insurer 
thill  incurs  the  liiibilily. 

"  This  provision,  similar  to  rule  6e-2,  also 
requires  that  the  amount  of  the  risk  charge  be 
disclosed  in  the  prospectus  and  be  at  least  one  half 
of  the  maximum  charge  permitted  under  the 
cunlracL  Comment  was  requested  on  this  provision 
but  none  was  received.  Therefore,  no  changes  to 
this  requirement  have  been  made. 

'"  Investment  Company  Act  Release  No.  14190 
(OctolxT  11. 19B4)  |49  FR  40879  (October  18. 1984)1. 


reproposed.*'  The  amendments  to  this 
subparagraph  were  proposed  to  ensure 
that  consistent  standards  apply  to 
substantially  similar  activities  among 
different  separate  account  registrants.*" 

d.  Subparagraph  (b)(13)(iv)— 
Redeemability  and  Contract  Lapses 

Subparagraph  (b)(13)(iv)  provides 
exemptive  relief  from  sections  2(a)(32), 
22(c),  27(c)(1)  and  27(d)  of  the  Act.  and 
Rule  22c-l  thereunder,  to  the  extent  that 
the  insurance  nature  of  flexible 
contracts  prevents  them  from  being 
redeemable  for  a  pro  rata  share  of  the 
separate  account's  assets.  Issues  arising 
under  this  subparagraph  concern  both 
contract  lapses  and  redemption 
generally.  The  commenters  were 
particularly  concerned  with  whether  it 
would  be  permissible  under  the  rule  to 
deduct  contingent  deferred 
administrative  charges  and  fees  upon 
partial  surrenders. 

(1)  Contract  lapses.  Unlike  a 
scheduled  contract,  a  flexible  contract 
enters  the  grace  period  only  when  its 
cash  surrender  value  is  insufficient  to 
pay  charges  due.*'  If  this  deficiency 
remains,  the  contract  will  lapse  at  the 
end  of  the  grace  period.  In  light  of  the 
small  cash  surrender  value,  the  rule 
permits  a  life  insurer  to  apply  this 
amount  to  purchase  a  nonforfeiture 
option  specified  by  the  life  insurer.  The 
ability  of  the  life  insurer  to  do  so, 
however,  is  subject  to  the  condition  that, 
among  other  things,  any  excess  sales 
load  paid  must  first  be  applied  to  keep 
the  contract  in  force. 

The  ACLI  letter  requested 
confirmation  in  the  release  that  the 
condition  of  the  subparagraph  applies 
only  where  sales  load  would  be 
refundable  had  the  contract  instead 
been  surrendered.  Thus,  the  ACU  letter 
submitted  that  the  condition  would  not 
apply  where  the  contract  (1)  is  excess 
loaded,  but  lapses  after  the  first  24 
months  **  or  (2)  lapses  within  this 
period,  but  no  sales  load  need  be 
refunded  if  surrendered  instead  [i.e., 
there  is  no  excess  loading).  The 


'"  Investment  Company  Act  Release  No.  15566 
(February  26. 1967)  |52  FR  7186  (March  9. 1967)]. 

'°  The  comment  letters  on  rule  26a-3  raised  the 
same  issues  with  respect  to  the  deduction  of  risk 
charges  and  the  conditions  for  relief  as  those  raised 
by  the  commenters  in  the  context  of  rule  6e- 
3(T|(b)(13)(iii)|F).  the  parallel  provisions  for  flexible 
contracts. 

"  A  scheduled  contract  enters  its  grace  period 
when  the  contractholder  fails  to  make  a  scheduled 
payment. 

*'  Refund  rights  exist  only  for  the  first  24  months 
after  issuance  of  a  contract.  See  subparagraph 
(bM13)(v)(A)  discussed  in  Section  8.6.6.(1).  infra. 


Commission  concurs  in  this 
interpretation." 

The  ACU  letter  also  requested  an 
interpretation  of  whether  the  condition 
requires  application  of  refundable  sales 
load  at  the  beginning  of  the  grace  period 
or  only  at  the  end  of  the  period.  The 
ACLI  would  prefer  that  the  rule  permit 
the  application  of  sales  load  at  the  end 
of  the  grace  period  where  that  design  is 
administratively  preferable.  The  ACLI 
argued  that  because  the  contract 
provides  full  death  benefits  throughout 
the  grace  period,  notwithstanding  the 
deficiency  in  cash  value,  applying  the 
excess  sales  load  at  the  end  protects  the 
contractholder's  interests,  while 
avoiding  unnecessary  administrative 
processing  by  the  life  insurer.**  This 
would  also  be  consistent,  the  letter 
maintains,  with  the  practice  permitted 
byRule6e-2.«* 

The  Commission  is  tentatively 
rejecting  the  ACLI's  request  because 
application  of  the  excess  load  at  the  end 
of  the  period,  rather  than  at  the 
beginning,  might  lead  to  a  smaller 
amount  available  for  the  purchase  of  a 
nonforfeiture  option.  This  is  because 
applying  the  excess  load  at  the 
beginning  would  delay  the  point  at 
which  the  remaining  cash  value  is  under 
by  the  insurer  in  the  manner  permitted 
by  the  rule.  However,  if  the  ACLI's 
administrative  processing  concern  can 
be  addressed  without  negative  effect  on 
contractowners,'*  their  suggestion  might 
be  acceptable.  Comment  is  requested  on 
this  matter. 

The  ACLI  letter  also  suggested 
allowing  the  life  insurer,  at  its 
discretion,  to  apply  all  refundable 
excess  sales  load  to  enhance  the 
nonforfeiture  benefits,  rather  than  to 
perpetuate  the  contract.  The  reason 
given  for  the  suggested  change  is  that  for 
some  companies,  the  former  will  be 
"administratively  less  difficult."  The 
letter  offered  no  further  analysis  of  the 
costs  and  benefits  to  contractholders  of 
allowing  the  life  insurer  to  make  this 


"  This  is  not  a  change  in  position.  The  adopting 
release  stated  that  it  would  be  inequitable  lo  permit 
the  life  insurer  to  keep  any  excess  sales  loading 
"which  it  otherwise  would  have  been  obligated  to 
refund  had  the  contraclholder  surrendered  (rather 
than  lapsed)."  Adopting  release  at  note  54. 

••  The  ACLI  letter  offers  the  example  of  a 
payment  made  during  the  grace  period  to  continue 
the  contract:  the  life  Insurer  would  have  the 
admiiustrative  burden  of  "recapturing"  from 
premiums  any  previously  credited  excess  sales 
load. 

•*  Rule  6e-2(b)(13)(v)(A)  permits  cash  value  and 
excess  sales  loading  (which  would  otherwise  be 
refundable)  lo  be  applied  to  purchase  a 
nonforfeiture  benefit  for  a  lapsing  conlrsctholder. 
These  benefits  are  normally  purchased  at  the  end  of 
the  grace  period. 

"  5ee  note  64.  supra. 
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choice;  consequently,  the  information 
provided  is  insufficient  to  justify  this 
change. 

The  final  comment  on  subparagraph 
(b)(13)(iv)(B)  made  by  the  ACLI  letter 
concerned  its  use  of  the  term  "cash 
surrender  value."  The  letter  contended 
that  this  use  of  the  term  erroneously 
implies  that  it  is  the  amount 
contractually  available  to  pay  the 
contract  charges.  The  letter  noted  that 
the  term,  in  fact,  may  be  construed  to 
include  amounts  not  so  available,  such 
as  refundable  excess  sales  load  and 
amounts  serving  as  security  for  an 
outstanding  loan.  Accordingly,  the  letter 
suggested  that  the  term  be  replaced  with 
the  phrase  "amounts  available  under  the 
contract."  The  Commission  agrees  and 
has  revised  the  rule  to  reflect  this 
modified  language. 

(2)  Contingent  deferred  administrative 
expenses.  Subparagraph  (b)(13)(iv)(C} 
grants  exemptions  from  sections 
2{a)(32).  22(c),  27(c)(1),  and  27(d)  of  the 
Act,  and  rule  22c-l  thereunder,  to  permit 
sales  loads  to  be  assessed  upon 
redemption.  The  ACLI  letter  proposed 
that  the  exemptions  be  extended  to 
certain  deferred  administrative  charges. 
The  letter  pointed  out,  among  other 
things,  that  these  charges  (like  all 
administrative  charges)  would  be 
subject  to  the  cost-based  standard  of 
subparagraph  (b)(13)(iii).  Two  other 
commenters  supported  this  proposal, 
noting  that  it  would  eliminate  the  need 
for  individual  exemptive  applications. 

Typically,  an  administrative  charge 
deducted  upon  redemption  may  be 
assessed  as  a  flat  amount  (on  a  contract 
or  payment  basis)  or  as  a  specified 
amount  per  $1000  of  face  amount  of 
death  benefit.  In  either  case,  the  charge 
is  for  the  usual  administrative  expenses, 
discussed  above  (contract  maintenance, 
underwriting,  etc.).'^  In  addition,  this 
charge  may  be  a  "contingent  deferred" 
administrative  charge.  In  that  case,  it  is 
deducted  only  upon  surrender  or  lapse 
of  the  contract,  within  a  prescribed 
period  of  time,  and  then  on  a  decreasing 
basis.** 

The  Commission  has  granted  a 
number  of  exemptive  orders  to  permit 
an  administrative  charge  to  be  deducted 
on  a  contingent  deferred  basis." 


"  See  discussion  of  subparagraph  (b)(13)(iii)  in 
Section  B.6.C..  supra. 

**  For  example,  a  contingent  administrative 
charge  might  be  S5.00  for  each  SlOOO  of  face  amount 
on  surrenders  or  lapses  on  or  before  the  contract's 
fifth  anniversary,  with  charges  of  S4.  $3.  S2.  and  SI 
per  $1000  of  face  amount  assessed  in  contract  years 
6.  7.  8.  and  9.  respectively. 

"*  See.  e.g..  Aetna  Life  Insurance  and  Annuity 
Company.  Investment  Company  Act  Release  Nos. 
15113  (May  23. 1986)  |51  FR  20565  (June  5. 1986)|  and 
15167  (June  19. 1986):  Commercial  Life  insurance 


Applicants  argued  that  assessing 
administrative  charges  in  this  manner, 
rather  than  as  a  deduction  from 
premiums  or  cash  value,  provides 
advantages  to  contractholders. 
Examples  of  the  advantages  include 
increased  earnings  potential,  resulting 
from  a  larger  cash  value,  and  lower  cost 
of  insurance  charges,  due  to  a  lower  net 
amount  at  risk. 

Applicants  also  made  certain 
representations  designed  to  protect 
investors.  Each  one  represented  that  the 
deferral  administrative  charge  was  cost- 
based,  and  no  higher  than  it  would  have 
been  if  it  were  designated  as  a  charge 
against  purchase  payments  or  as  a 
periodic  charge.  In  particular,  applicants 
have  represented  that  the  charge  was 
not  increased  to  take  into  account  the 
time  value  of  money  (the  investment 
cost  of  the  life  insurer  of  deferring  the 
charge)  or  the  fact  that  not  all 
contractholders  would  incur  the  charge. 
These  representations  were  deemed 
important  because  they  preserved  the 
advantages  to  contractholders  of 
deferring  charges.' ° 

The  Commission  is  codifying  the  relief 
given  in  the  applications  by  amending 
subparagraph  (b)(13){iv)(C)  to  include 
administrative  charges.  The 
repfesentations  discussed  above  would 
continue  to  govern,  and  this  paragraph 
would  remain  "subject  to  other 
provisions  of  this  rule,"  e.g.,  the  "at 
cost"  standard  of  subparagraph 
(b)(13)(iii). 

(3)  Fees  on  partial  surrenders.  The 
ACLI  letter  suggested  that  a  new 
paragraph  be  added  to  the  rule, 
providing  exemptive  relief  from  section 
10(d)(4)  of  the  Act  [15  U.S.C.  80a- 
10(d)(4)]  to  premit  the  deduction  of  fees 
on  partial  surrenders  in  excess  of  the 
"statutory  2  percent  limit."  '•  These  fees 


Company.  Investment  Company  Act  Release  Nos. 
15111  (May  21. 1986)  |51  FR  19435  (Ma6  29. 1986))— 
and  15150  (June  17. 1986). 

'"For  example,  if  the  time  value  of  money  or 
somt  other  computation  of  the  "economic  value"  of 
the  deferred  charge  were  factored  into  that  charge, 
the  benefit  of  increased  earnings  resulting  from  the 
largtr  cash  value  would  be  largely  illusory. 
Similarly,  the  public  is  not  served  by  a  cash 
surrender  value  that  reflects  a  deduction  for 
adirrinistrative  expenses  made  possible  only  by  the 
shifting  of  those  costs  other  contractholders. 

'"  Section  10(d)  permits  registered  Investment 
companies,  subject  to  certain  conditions,  to  have  a 
boatd  of  directors  all  the  members  of  which,  except 
one.  are  "interested  persons"  of  the  company  within 
the  aieaning  of  section  2(a)(19)  of  the  Act  |15  U.S.C. 
eOa-2(a)(19)).  One  of  these  conditions,  subsection 
(d)(4),  is  that  no  premium  over  net  asset  value  upon 
purchase  or  discount  from  such  value  upon 
redemption,  in  the  aggregate,  exceed  two  percent. 


would  cover  the  costs  of  processing  the 
surrender,  and  should  be  distinguished 
from  the  deferred  administrative 
charges  discussed  above.  The  letter 
argued  that  the  surrender  fees,  like  other 
charges  under  flexible  contracts,  are 
independently  limited  to  cost  under  rule 
6e-3(T).  In  this  connection,  it  argued  that 
the  actual  cost  of  processing  small 
redemptions  will,  in  fact,  exceed  2 
percent  of  the  amount  requested. 
Further,  the  letter  contended  that  under 
the  present  rule,  insurance  companies 
may  be  forced  either  to  establish  high 
minimum  partial  surrender  amounts  or 
to  allow  small  requests  and  recover  the 
excess  costs  from  other  sources. 

The  Commission  has  determined  it 
would  be  inappropriate  to  add  such  a 
new  paragraph.  The  issue  is 
redeemability,  not  compliance  with 
section  l0(d).  The  Act's  redemption 
requirements  are  designed  to  ensure  that 
investors  are  able  to  receive,  upon 
demand,  the  full  approximate  value  of 
their  underlying  investments. "In 
addition,  the  redemption  requirement  of 
section  27(c)(1)  was  intended  to 
eliminate  "withdrawal  fees"  and  other 
deductions  which  might  be  charged  to 
recover  additional  sales  expenses  that 
would  have  been  collected  but  for  the 
fact  that  the  contract  was 
discontinued. "These  provisions  would 


"The  right  of  redemption  was  discussed  in  a 
memoranaim  that  David  Schenker,  a  Commission 
representative,  introduced  in  the  record  during  the 
legislative  hearings  on  the  Act.  This  memorandum 
stated,  in  part: 

"Undoubtedly,  the  most  important  single  attribute 
which  indaces  purchases  of  the  securities  of  open- 
end  companies  by  the  public  is  the  so-called 
"redemption  feature"  of  such  securities — that  is,  the 
assurance  thai  the  shareholder  may  tender  his 
shares  to  the  company  and  receive  at  once,  or  in  a 
very  short  time,  the  approximate  cash  asset  value  uf 
such  shares  as  of  the  time  of  tender." 

Hearingf  Before  a  Subcommittee  of  the  Senate 
Committet  on  Banking  and  Currency,  76th  Cong., 
3rd  Sess.  on  S.  3580.  p.  985  (1940). 

The  Commission  would  also  note  that  it  may  well 
be  materially  misleading  to  market  a  product  as 
"liquid"  or  "easy  to  redeem,"  if  redemption  is  then 
"penalized"  by  high  redemption  charges. 

"S.E.C.  Investment  Trusts  and  Investment 
Companie*.  Supplement  on  Companies  Sponsoring 
Installment  Investment  Plans  (1939),  at  p.  37.  See 
also.  Pacific  Scholarship  Trust  Sponsored  by 
Pacific  Scholarship  Fund  (Investment  Company  Act 
Release  No.  8065,  October  31. 1973.  at  p.  5).  in  which 
the  Commission  slated: 

(TJhe  redeemability  requirement  [of  section 
27(c)(1)  of  the  Act]  is  stated  clearly  and 
unequivocBlly:  its  intent  to  prevent  forfeitures  is 
obvious.  Moreover,  the  redeemability  feature  would 
appear  to  be  the  keystone  of  the  Act's  provisions 
regulating  in  detail  the  amount  and  timing  of  sales 
charges  oa  periodic  payment  plans.  (Footnote 
omitted.)  The  substantial  protection  investors  en)oy 
from  the  detailed  regulation  of  these  charges  would 
be  easily  outflanked  if  penalties  could  l>e  imposed 
for  the  premature  termination  of  periodic  payment 
plans. . 
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be  undermined  by  granting  the 
commenter's  request. 

This  is  not  to  say  that  no  fees  may 
ever  be  assessed  to  cover  redemption 
costs.  The  staff  has  informally  taken  the 
position  that  a  company  may  impose  a 
redemption  fee  of  up  to  of  2  percent 
(subject  to  the  "at-cost"  standard) 
without  such  a  deduction  raising 
redeemability  issues. "The  redemption 
fee  contemplated  would  be  imposed  by 
the  investment  company  to  cover 
legitimate  expenses  that  may  be 
incurred  to  make  the  payment  in  cash  to 
a  redeeming  shareholder,  i.e.,  brokerage 
costs  and  odd-lot  premiums,  transfer 
taxes,  administration  fees,  custodian 
fees,  and  registrar  or  transfer-agent  fees. 
While  the  2  percent  ceiling  may  not 
cover  the  cost  of  effecting  redemptions 
where  the  amount  redeemed  is  small,  it 
strikes  an  appropriate  balance  between 
recouping  legitimate  investment-related 
expenses  and  addressing  the 
redeemability  concerns  of  the  Act. 

e.  Subparagraph  (b)(13)(v) — Surrender 
and  Refund  of  Excess  Sales  Load  Rights 
and  Conversion  Rights 

This  paragraph,  like  rule  6e- 
2(b)(13)(v),  provides  an  exemption  from 
the  requirements  of  section  27(d)  of  the 
Act.  The  section  requires  that  the  holder 
of  a  periodic  payment  plan  certificate 
must  have  the  right  to  surrender  the 
certificate  within  the  first  18  months 
after  issuance  and  receive  the  value  of 
his  account  plus  any  amount  paid  for 
sales  loading  which  exceeds  15%  of 
payments  made.  The  exemption  permits 
a  life  insurer  to  keep  a  greater  amount  of 
sales  load,  subject  to  the  contractholder 
being  given  the  surrender  and  refund 
rights  ((b)(13)(v)(A))  discussed  below 
and  the  conversion  rights  [(b)(13)(v)(B)] 
discussed  in  the  next  section  of  the 
release. 

(1)  Surrender  and  refund  rights. 
Paragraph  (b)(13){v)(A)  of  the  rule 
currently  provides  that  the 
contractholder  must  be  given  the  right  to 
surrender  the  contract  within  the  first  24 
months  and  receive  its  cash  surrender 
value  plus  a  refund  of  any  "excess"  paid 
for  sales  loading.  This  provision  defines 
the  "excess"  as  that  amount  of  sales 
load  which  exceeds  the  sum  of  (1)  the 
lesser  of  30%  of  the  guideline  annual 
premium  or  30%  of  actual  payments 
made  during  the  first  contract  period 
plus  (2)  the  lesser  of  10%  of  the  guideline 
annual  premium  or  10%  of  actual 
payments  made  during  the  second 
contract  period  plus  (3)  9%  of  payments 
made  during  either  the  first  or  the 
second  contract  period  in  excess  of  the 


guideline  annual  premium  in  each 
period. 

The  ACLI  letter  recommended  that  the 
"aggregate"  approach  to  sales  load  [i.e.. 
regulating  sales  load  with  reference  to 
the  amount  rather  than  the  timing  of 
payments)  be  incorporated  with  respect 
to  the  refund  right."  Accordingly,  the 
letter  stated  that  the  refund  right  should 
be  structured  in  terms  of  the  level  of 
payments  up  to  the  first  guideline 
annual  premium,  between  the  first  and 
second  guideline  annual  premiums,  and 
in  excess  of  two  guidehnes  annual 
premiums  during  the  first  24  months. 
This  would  be  instead  of  having  the 
refund  right  depend  on  the  timing  of 
payments  between  the  first  and  second 
year.  ^*  Several  other  commenters 
supported  this  position. 

The  Commission  agrees  with  the 
comment  and  has  revised  the  rule. 
Timing  will  continue  to  be  important, 
however,  in  defining  the  duration  of  the 
surrender,  refund  and  conversion  rights; 
the  two-year  period  will  continue  to 
govern.  Finally,  prospectus  disclosure 
should  make  this  approach  clear  so  that, 
for  example,  a  contractholder  who  is 
considering  paying  an  amount  in  excess 
of  two  guideline  annual  premiums 
within  the  first  two  years  will 
understand  how  his  refund  rights  will 
operate. 

The  Commission  also  received  lengthy 
comments  by  several  commenters, 
including  the  ACLI,  on  the  amount  of 
sales  load  subject  to  refund  rights.  Most 
commenters  essentially  reiterated  the 
position  taken  in  the  original  petition. 
The  petition's  formula  would  permit  the 
life  insurer  to  retain  sales  load  at  higher 
rates  where  the  contractholder  chose  to 
pay  less  than  the  guideline  annual 
premium  during  the  first  two  contract 
years.^^ 


"Sf'c  John  P.  Reilly  ft  AssociHtes  (pub.  avail.  July 
12.  1979). 


"See  discussion  in  Sections  B.6.a.  and  B.6.b.. 
supra. 

"To  IllustrHle.  suppose  CAP  under  a  contract  is 
Si  .000  and  sales  load  i;  50*  of  payments  up  to  the 
first  GAP.  and  50%  of  payments  up  to  the  second 
CAP.  Suppose  further  that  a  contractowner  pays 
S500  in  year  1  and  $500  in  year  2.  Under  the  rule,  as 
currently  drafted,  the  insurer  would  have  to  refund 
S300:  that  is.  $100  1(50%-.T0"; )  X  $5(101  for  year  one. 
plus  S200  |(50%-10%)  X  $500]  for  year  two.  Under  the 
revised  approach,  it  need  only  refund  S200  ((50%- 
30*)  X  Sl.OOO). 

''''  The  petition  defined  excess  sales  loading  as 
the  amount  in  excess  of  the  lesser  of  30%  of  the 
guideline  annual  premium  or  50%  of  actual 
payments  in  the  first  year  and  amounts  of  10%  and 
17%.  respectively,  in  the  second  year.  The  ACU 
letter  accepted  the  temporary  rule's  10%  figure  for 
the  second  year  and  only  renewed  its  request  for 
the  higher  figures  found  in  the  petition  for  the  first 
year.  i.e..  30%/5ffV,  versus  the  30r,/30^.  in  the 
temporary  rule. 


One  comment  letter  suggested  a  very 
different  refund  requirement:  life 
insurers  should  be  permitted  to  retain  a 
50%  sales  load  on  first  year  payments  up 
to  the  first  "target"  premium,'*  and  a 
10%  sales  load  on  second  through  fourth 
year  payments  up  to  an  additional  three 
target  premiums.  There  would  also  be  a 
"true-up"  requirement  at  the  end  of  the 
fourth  year  that  would  require  the  life 
insurer  to  refund  the  excess  of  sales 
load  actually  charged  over  what  the 
sales  load  would  have  been  had  actual 
payments  been  correctly  estimated. 
After  the  "true-up",  a  level  sales  load 
would  be  required  to  reduce  the  overall 
sales  load  average  to  9%  of  20  target 
premiums.  This  "true-up"  proposal  was 
criticized  by  other  commenters, 
however,  as  forcing  life  insurers  either 
to  schedule  payments  or  to  face  a  four 
year  refund  exposure  risk.  They  also 
argued  that  it  would  expose  the  life 
insurer  to  manipulation  by 
contractholders  and  would  narrow 
possible  sales  load  designs. 

All  of  these  commenters  asserted  that 
the  level  of  refund  relief  was  "critical" 
to  the  financial  feasibility  of  flexible  life 
insurance.  In  this  regard,  the 
commenters  pointed  to  the  need  to 
subsidize  out  of  surplus  the  high 
distribution  expenses  in  the  first  two 
years.  They  argued  that  most  companies 
will  structure  their  sales  load  to  avoid  a 
refund  requirement  and  that,  therefore, 
the  refund  provisions  will  effectively 
limit  first  and  second  year  sales  loads. 

In  adopting  and  amending  rule  6e- 
3(T),  the  Commission  has  stated 
repeatedly  that  it  does  not  generally 
wish  to  reconsider  the  policy 
determinations  underlying  specific 
provisions  of  rule  6e-2.  This  is  both 
because  rule  6e-2  has  provided 
workable  standards  and  because  that 
rule  was  the  result  of  extensive  and 
lengthy  hearings, '■  public  comment,  and 
Commission  deliberation.*°  The 


^'  See  discussion  in  Section  B.e.a..  supra. 

"  The  public  hearings  on  variable  life  insurance 
t>egan  on  April  10. 1972.  and  concluded  on  |un ;  7. 
1972.  During  the  hearings,  more  than  2300  pagi  s  of 
testimony  (supplemented  by  hundreds  of  pages  of 
exhibits  and  other  data)  were  received.  See  Report 
of  the  SEC  Division  of  Investment  Management 
Regulation  on  Variable  Life  Insurance  and  the 
Petition  for  the  Issuance  and  Amendment  of 
Exemplive  Rules.  January  30. 1973.  reprinted  in 
Mutual  Funds  Guide  (CCH)  Special  Report  (Feb.  5. 
1973). 

•"  Notice  of  Intention  to  Propose  a  Rule. 
Investment  Company  Act  Release  No.  8691  (Feb.  27. 
1975)  |40  FR  27644  duly  1. 1975)]:  EVLICO.  supra  at 
note  22;  Notice  of  Proposal  to  Adopt  Rule  6e-2. 
Investment  Company  Act  Release  No.  9104 
(December  30. 1975)  |41  FR  2256  ((an.  15. 1976)]:  and 
Adoption  of  Rule  be-2.  Investment  Company  Act 
Release  No.  9482  (October  18. 1976)  |41  FR  47023 
(Oct.  27, 1976)). 
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Commission  remains  disinclined  to 
duplicate  the  previous  e^ort  or  to 
distrub  the  findings  made. 

The  commenters'  arguments  with 
respect  to  the  amount  of  sales  load 
subject  to  refund  rights  differ  little  from 
those  made  in  the  prior  proceedings.  In 
reviewing  the  basis  for  the 
"compromise"  position  taken  with 
respect  to  scheduled  life  insurance,  it  is 
clear  that  attention  was  focused  on  the 
high  initial  distribution  expenses.*'  Also 
important,  however,  were  the  high  early 
lapse  rates.  The  release  adopting  rule 
6e-2  stated: 

The  Commission's  original  proposal 
represented  an  attempt  to  strike  a  delicate 
balance.  The  insurance  industry  has  argued 
persuasively  that  the  cost  of  selling  and 
issuing  variable  life  insurance  contracts 
would  be  greater  than  initial  selling  costs 
incurred  in  connection  with  mutual  funds  and 
that  those  costs  are  incurred  primarily  in  the 
first  year  of  the  contract.  Thus,  it  seems 
appropriate  to  permit  the  insurance  company 
to  retain  a  large  amount  of  sales  load  .... 
However, .  .  .  experience  .  .  .  indicates  that 
high  numbers  of  purchasers  will  allow  their 
contracts  to  lapse  in  the  early  years  ....  For 
this  reason,  the  Commission  balanced  the 
increased  amount  of  sales  load  which  the  Ufe 
insurance  company  could  retain  ...  by 
extending  the  period  for  refund  .... 
***** 

The  Commission  determined  not  to  adopt 
the  other  proposed  modifications  of  the 
refund  requirements  of  rule  6e-2  primarily 
because  each  of  these  would  not  only 
substantially  reduce  the  amount  of  refund  to 
be  received  by  a  contractholder  but  would 
also  increase  the  amount  of  sales  load 
allowed  to  be  retained  by  the  insurer  ....** 

Given  the  "delicate  balance"  that 
spawned  the  refund  exemption  and  the 
apparent  lack  of  changed  circumstances 
regarding  the  flexible  life  insurance 
product,  the  Commission  does  not 
believe  a  full  scale  reexamination  of  this 
issue  is  warranted.  Therefore,  the 
Commission  has  determined  not  to  make 
the  changes  suggested  by  the  industry 
commenters. 

The  Commission,  however,  has 
modified  this  paragraph  slightly  in 
recognition  of  the  way  in  which  the 
refund  provision  currently  operates 
when  more  than  two  guideline  annual 
premium  payments  are  made.  As 
originally  adopted,  the  literal  wording  of 
the  rule  might  have  permitted  the  insurer 
to  determine  refundable  sales  load  on 
payments  in  excess  of  two  guidelines 
without  reference  to  each  individual 


•'  The  "comproraiBe"  was  the  extension  of  the 
refund  period  from  18  to  24  months,  and  the 
ullowance  for  retention  of  30%  rather  than  15%  of 
the  first  year's  payments. 

"  Investment  Company  Act  Release  No.  9482 
(October  18. 1976)  at  18-19.  23  (41  FR  47023,  47028 
(Oct.  27, 1976)). 


payment.  An  insurer  could  reduce  the 
amount  of  sales  load  that  would 
othenvise  be  refundable  for  the  first  two 
guideline  payments  whenever  the  load 
on  payments  in  excess  of  the  first  two 
guidelines  was  less  than  9%.  For 
exaniple,  under  a  literal  reading  of  the 
rule,  en  insurer  could  have  escaped  from 
the  rule's  refund  requirements  in  an 
unforseen  manner  by  structuring  a 
contract's  sales  loading  as  follows:  35% 
of  payments  up  to  the  first  guideline, 
11%  of  payments  up  to  the  second 
guideline,  and  3%  of  payments 
thereafter.  Thus,  under  this  example,  an 
insurer  would  be  required  to  refund  a 
portion  of  the  sales  load,  but  only  if  the 
contractowner  restricted  his  payments 
during  the  first  two  contract  years  to  an 
amount  less  than  three  guideline 
payments.  This  potential  regulatory 
anomaly  has  been  eliminated  in  order  to 
produce  a  more  equitable  application  of 
the  refund  requirements.  Comment  is 
requested  on  this  change. 

(2)  Conversion  rights.  As  a  condition 
for  exemption  relief  from  section  27(d) 
of  the  Act,  and  as  an  alternative  to  the 
surrender  and  refund  rights  discussed 
above,  rule  6e-3(T)(b)(13)(vKB)  requires 
that  the  contractholder  be  given  the 
right  to  convert  his  contract  into  a  fixed 
benefit  life  insurance  policy  during  the 
first  two  contract  periods,  i.e.,  the  first 
24  months.  The  rule  requires  that  the 
new  policy  must  provide  for  either  the 
same  death  benefit  or  the  same  net 
amount  at  risk  to  the  life  insurer  as  the 
flexible  contract  at  the  time  of 
conversion.  It  must  also  provide  for 
premiums  based  on  the  same  issue  age 
and  risk  classification  of  the  insured  as 
the  Hexible  contract,  subject  to  an 
equitable  adjustment. 

The  ACLI  and  two  other  commenters 
recommended  that  the  rule  be  amended 
to  require  only  that  the  fixed  benefit 
contract  received  upon  conversion 
provide  the  same  net  amount  at  risk  as 
the  flexible  contract.  They  argued  that 
allowing  the  contractholder  to  choose 
that  option  or  the  same  death  benefit,  as 
the  rule  now,  provides,  gives  rise  to 
significant  adverse  selection  problems 
that  are  unacceptable  to  the  industry. 
The  ACLI  letter  cites  the  example  of  a 
flexible  contractholder  with  a  death 
benefit  "Option  I"  contract  having  a 
$100,000  death  benefit  and  a  $25,000 
cash  value.  This  contractholder  may  be 
able  to  convert  to  a  fixed  premium 
contract  providing  a  $100,000  death 
benefit  with  only  a  $2,000  tabular  cash 
value  at  the  time  of  conversion.  The 
additional  $23,000  would  therefore  be 
unnecessary  under  the  new  contract  and 
may  be  returned  to  the  contractholder. 
The  letter  states  that  in  this  example  the 
contractholder  has  obtained  a 


significant  increase  in  insurance 
protection — the  net  amount  at  risk  has 
changed  from  $75,000  to  $98,000— 
without  evidence  of  insurability.  Thus, 
the  ACLI  letter  contended  that  the  life 
insurer  would  be  vulnerable  to 
considerable  "antiselection." 

While  this  is  an  appealing  argument,  it 
appears  to  the  Commission  that,  as  a 
practical  matter,  the  danger  of 
"antiselection"  risk  is  more  theoretical 
that  real.  In  the  first  place,  the  | 

conversion  right  applies  only  where  the 
contract  is  excess  loaded  and  the  < 

contractholder  chooses  not  to  surrender. 
Further,  for  a  material  "antiselection" 
risk  to  occur,  the  contractholder  must 
have  made  very  large  payments,  and 
must  have  suddenly  contracted  a 
terminal  illness,  all  within  the  first  24     i 
months  (otherwise,  he  would  have  no 
"motive"  to  "antiselect").  In  addition, 
unless  the  contractowner  dies  soon  after 
conversion,  the  life  insurer  will  be 
compensated  for  the  increased  net 
amount  at  risk  by  increased  cost  of 
insurance  charges.  The  "antiselection" 
risk  seems  still  further  minimized  by  the 
adjustment  procedure,  which  ensures 
that  the  contractholder  remains  in  the 
same  underwriting  class  and,  indeed, 
places  him  in  the  same  position  as  if  he 
had  bought  the  fixed  benefit  contract  on 
day  one. 

Balanced  against  this  remote  but 
possible  risk  to  the  life  insurer,  is 
concern  for  the  contractholder.  His 
decision  to  make  the  large  initial 
payments  would  seem  to  entitle  him  to 
have  the  option  of  deciding,  in  effect, 
how  to  a{q)ly  those  funds  upon 
conversion.  Moreover,  this  approach  is 
more  consistent  with  the  policies 
underiying  rule  6e-2(b)(13)(v)(B)  than  is 
the  ACLI's  suggestion.  Therefore,  the 
Commission  has  determined  to  leave  the 
rule  as  written. 

The  ACLI  next  recommended  certain 
technical  refinements  related  to  the 
mechanics  of  conversion.  They  stated       ' 
these  refinements  are  necessary  to 
implement  the  purposes  of  the  rule. 

The  ACLI  letter  correctly  noted  that 
conversion  may  be  made  either  to 
"traditional  insurance  policies"  or  to  a 
universal  life  contract,  provided  the 
contractholder  is  given  the  right  to 
convert  to  a  fixed  benefit  contract 
without  providing  evidence  of  current 
insurability.*^  If  the  conversion  is  made 


••  One  of  the  objectives  of  the  conversion  right, 
both  in  rule  6e-2  and  in  rule  6e-3(T).  is  to  provide  a 
means  to  prevent  lapses  by  contractholders  who 
become  dissatisfied  with  a  variable  contract  but 
who  might  prefer  to  continue  coverage  if  it  were 
fixed.  Therefore,  the  new  contract  issued  on 
conversion  Aould  offer  essentially  the  same 

Conttnurd 
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to  a  universal  life  contract  or  other 
flexible  premium  programs,  the  ACLI 
letter  recommended  that  the  insurance 
charges  (rather  than  the  premiums) 
should  be  required  to  correspond  to 
those  of  the  exchanged  flexible  contract. 
The  Commission  agrees  and  has  added 
language  to  clarify  that  the  new  contract 
must  provide  for  "premiums  [or  cost  of 
insurance  or  other  charges,  if  such  plan 
of  insurance  pro  vides  for  flexible 
premiums)  which  are  based  on  the  same 
issue  age  and  risk  classification  of  the 
insured  as  the  flexible  contract. ..."  A 
conforming  change  related  to  the 
equitable  adjustment  has  also  been 
added  to  this  subparagraph. 

The  ACLI  requested  confirmation  of 
its  view  of  the  requirement  described 
above  that  the  conversion  reflect  "the 
same  issue  age  ...  of  the  insured  as  the 
flexible  contract."  That  is.  if  the 
conversion  is  made  to  a  fixed  premium 
contract,  those  premiums  are  computed 
as  if  payable  from  the  insured's  issue 
age  under  the  flexible  contract,  subject 
to  the  equitable  adjustment;  if  made 
instead  to  a  fiexibie  premium  contract, 
the  insurance  charges  (or  other  charges 
assessed  on  the  basis  of  issue  age  and 
risk  classification)  are  made  on  the 
same  basis  as  if  the  new  policy  had 
been  issued  at  the  time  the  flexible 
contract  was  issued.**  The  Commission 
confirms  this  interpretation.  It  also  notes 
that  the  method  of  computing  the 
equitable  adjustment  must  be  filed  as  an 
exhibit  to  the  registration  statement. 

One  other  matter  regarding 
conversion  rights  warrants  discussion. 
This  concerns  "combination"  flexible 
contracts  that  allow  contractholders  at 
any  time  to  shifi  all  of  their  cash  value 
from  variable  participation  in  the 
separate  account  to  fixed  participation 
in  the  general  account.**  This  type  of 


insurance  protpclion.  with  the  benefits  being  fixed 
instead  of  variable.  While  a  flexible  premium  fixed 
benefit  contract  ("universal  life")  would  be  the  most 
parallel  contract  to  offer  upon  conversion,  a 
guaranteed  annual  renewable  term  ("ART") 
conlrnct  that  is  renewable  to  the  greatest  extent 
permitted  by  state  law  would  be  permissible  under 
rule  6e-3(T).  Thus,  an  ART  contract  would  be 
acceptable  even  though,  typically,  slate  regulatory 
requirements  may  limit  coverage  to  age  tiO.  65.  or  70 
and/or  limit  the  number  of  renewals. 

'*  The  ACI.I  letter  cited  two  examples:  (1)  if  the 
insured  was  age  35  when  the  flexible  contract  was 
issued,  the  insurance  charges  under  the  new 
contract  will  be  those  determined  under  the 
relevant  mortality  table  for  an  issue  age  of  35  and 
(2)  if  the  insured  is  age  37  at  the  lime  of  conversion 
and  the  new  contract  (like  the  flexible  contract) 
deducts  cost  of  insurance  based  on  the  insured's 
attained  age.  the  insurance  charge  for  the  year 
following  conversion  will  t>e  based  on  a  37-year  old 
insured  (nol  a  35-year  old). 

"  Combination  contracts  are  contracts  that  offer 
the  options  of  both  variable  and  fixed  cash  values. 


product  design  may  meet  the  objectives 
of  the  conversion  right  and.  therefore, 
may  comply  with  paragraph 
(b)(13)(v)(B).  For  example,  the 
Commission  has  received  registration 
statements  for  contracts  under  which  a 
contractholder.  pursuant  to  his  24-month 
coversion  right,  is  permitted  to  transfer 
all  of  his  cash  value  to  the  general 
account,  without  charge  or  reference  to 
any  other  limitations  on  transfers.  The 
transfer  also  serves  to  change  his 
allocation  instructions  for  all  future 
payments  received.  These  contracts 
satisfy  the  rule's  conversion  rights. 

f.  Subparagraph  (b)(13){viii) — "Free 
Look"  Period 

Subparagraph  (viii)  provides  an 
exemption  section  27(f)  (15  U.S.C.  80a- 
27(f)j.  and  rule  27f-l  [17  CFR  270.27f-l] 
thereunder,  provided  that  the 
contractholder  is  permitted  to  withdraw 
from  the  contract  at  any  time  up  to  the 
latest  of  (i)  45  days  from  the  date  of  the 
application  for  insurance,  (ii)  10  days 
from  receipt  of  the  contract  by  the 
insured,  or  (iii)  10  days  from  the  mailing 
of  the  notice  of  the  right  to  withdraw.*^ 
This  is  known  as  the  "free  look"  right. 
The  amount  of  the  refund  upon 
withdrawal  is  permitted  to  reflect 
investment  performance  (unless  stale 
law  or  the  contract  requires  a  refund  of 
all  payments  made).*'  All  contract  fees 
or  other  changes,  however,  must  be 
refunded  to  the  contractholder. 

The  ACLI  letter  recommended  that  the 
45  day  period  be  eliminated  as  one  of 
the  alternative  measuring  periods  for  the 
free  look  right.  The  letter  argued  that 
this  period  unduly  extends  the  time 
during  which  the  life  insurer  must  bear 
the  insurance  risk  without  compensation 
(in  the  event  the  free  look  right  is 
exercised,  the  cost  of  insurance  charges 
must  be  refunded  to  the  contractholder). 
As  Petitioner,  the  ACLI  had  made  a 
similar  request  to  delete  the  45  day 
period.** 


"*  This  provision  also  conditionally  permits  the 
life  insurer  to  design  the  form  of  the  notice  required 
by  Form  N-271-2  |17  CFR  274.3031,  and  to  mail  or 
personally  deliver  it  to  the  contractholder. 

•"  The  life  insurer,  consistent  with  bearing  the 
investment  risk  (when  payments  are  to  be 
refunded),  may  require  that  contractholder's  funds 
be  paced  in  a  particular  account,  {e.g..  the  money 
market  portfolio  of  the  funding  vehicle)  for  the  free 
look  period. 

"  The  petition  implied  that  the  45  day  alternative 
to  the  section  27(0  60  day  period  was  based  solely 
on  the  NAIC  Variable  Life  Insurance  Model 
Regulation  in  effect  at  the  time  rule  6e-2  was 
adopted  (but  which  had  been  dropped  by  the  time 
the  suggested  rule  was  drafted).  However,  in  rule 
6e-2.  the  section  27(f)  60  day  refund  period  was 
already  liberalized  because  the  life  insurer  was 
required  to  refund  all  premium  payments.  The  life 
insurer  would  thereby  assume  the  investment  risk, 
and  the  costs  of  insurance  and  administration  for 
the  duration  of  the  free  look  period. 


The  Commission  has  reached  the 
same  conclusion  as  it  did  in  response  to 
the  original  petition.  As  stated  in  the 
adopting  release.  ".  .  .  the  45  day 
provision  .  .  .  already  represents  a 
shortening  of  the  60  day  withdrawal 
period  provided  by  section  27(f),  and  the 
Commission  is  reluctant  to  shorten  this 
period  further. .  .  .  (M]oreover,  the  fact 
that  the  flexible  contractholder  will  bear 
the  investment  risk  during  the  free  look 
period  further  lessens  any  need  to 
shorten  the  withdrawal  period." 
Therefore,  no  change  has  been  made  in 
this  provision. 

The  ACU  letter  also  requested  a 
revision  "to  clarify"  that  asset  charges 
reflected  in  net  investment  earnings 
need  not  be  refunded  upon  exercise  of 
the  free  look  right.  The  letter  argued  that 
because  investment  risk  is  borne  by  the 
contractholder.  there  is  an  implication 
that  the  contractholder  should  also  incur 
these  charges.  The  Commission 
disagrees.  The  phrase  denoting  the 
refundable  amount,  "any  contract  fees 
and  other  charges  imposed."  refers  not 
only  to  cash  value  charges,  but  also  to 
charges  assessed  against  separate 
account  assets,  such  as  investment 
advisory  fees.*' 

7.  Paragraph  (b)(15)— Trust  Accounts 

This  paragraph  provides  certain 
exemptions  for  underlying  funds  of 
separate  accounts  organized  as  unit 
investment  trusts.  The  exemptions 
parallel  those  provided  elsewhere  in  the 
rule  for  open-end  management 
investment  companies  that  are  separate 
accounts. '°  The  relief  provided  is 
subject  to  the  condition  that  the 
underlying  fund  sell  only  to  the  separate 
accounts  of  the  life  insurer  or  of  any 
affiliated  life  insurer.  The  comments  on 
this  paragraph  focused  on  "shared 
funding"  (described  below),  seed  money, 
and  "mixed  funding."  *' 

The  ACLI  letter  requested  that  the 
rule  permit  separate  accounts  of 
unaffiliated  insurance  companies  to  use 
the  same  underlying  fund  ("shared 
funding").  It  based  its  request  on 
perceived  economic  advantages  for  the 
industry  and  the  public.  The  economic 
advantages  cited  were  the  shared 
expertise  of  the  investment  manager  and 
the  cost  efficiencies  and  investment 


""  As  a  practical  matter,  the  advisory  fee  will 
probably  be  a  fairly  small  amount  even  over  the 
longest  period,  e.^..  45  days.  Other  examples  of 
refundable  charges  would  be  sales  load  and 
premium  taxes. 

•"  See  discussion  in  Section  B.4..  supra,  for 
additional  background  on  paragraph  (b)|15).  This 
paragraph  is  based  on  rule  6e-2(b)(15). 

•'  Spb  Section  A.,  supra,  for  a  discussion  of 
"mixed  funding." 
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flexibility  offered  by  a  large  pool  of 
funds. 

The  Commission  has  granted  several 
exemptive  orders  to  allow  applicants  to 
participate  in  shared  funding 
arrangements.**  However,  this  is  a  very 
new  and  somewhat  complicated  area 
from  a  regulatory  perspective.  Too  few 
applications  have  been  received  to  have 
raised  and  explored  all  of  the  issues 
inherent  in  these  arrangements."  For 
example,  there  are  a  number  of  issues 
concerning  voting  arrangements  in  this 
area.  Therefore,  the  Commission  has 
decided  not  to  address  shared  funding 
arrangements  in  the  rule  at  this  time,  but 
expects  to  deal  with  this  by  rule  after 
more  applications  experience. 

The  ACLI  letter  suggested  adding  a 
clause  to  the  paragraph  which  would 
permit  an  underlying  fund  to  contain 
"seed  money"  as  a  direct  contribution 
from  a  life  insurer's  general  account.** 
The  letter  asserted  that  a  direct 
contribution  is  administratively  less 
complex  than  the  method  currently 
contemplated  by  the  paragraph.  The 
Commission  has  no  objection  to 
amending  paragraph  {bKl5)  generally 
along  the  lines  suggested.  However,  this 
amendment  is  technical  in  nature  and 
limited  in  scope;  it  is  not  meant  to  be 
read  as  a  substantive  change  or  as 
affecting  the  substantive  voting  rights  of 
contractholders  under  the  Act.** 


"  See.  e.g..  Equitable  Life  Insumnce  Company, 
Investment  Company  Act  Release  Nos.  14660  (Dec. 
18. 1985)  |50  FR  53037  (Dec.  27. 1985)|  and  14899 
(|an.  14. 1986);  Scudder  Variable  Life  Investment 
Fund.  Investment  Company  Act  Release  Nos.  14729 
(Sept.  18. 19851 150  VR  38934  (Sept.  25. 198S)|  and 
14752  (Oct.  11, 1985);  Variable  Insurance  Products 
Fund.  Investment  Company  Act  Release  Nos.  14714 
(Sept.  11. 19851  |50  FR  37933  (Sept.  18. 1985)  and 
14757  (Oct.  15. 1985);  Provident  Mutual  Variable 
Life  Insurance  Company.  Investment  Company  Act 
Release  Nos.  14710  (Sept.  10. 1985)  jSO  FR  37747 
(Sept.  17.  1985)1  and  14744  (Oct.  3, 1985). 

"  Indeed,  a  hearing  has  been  requested  on  one  of 
these  applications,  a  notice  of  the  filing  of  thai 
application  appears  in  Investment  Company  Act 
Release  No.  15233  (|uly  31, 1986)  |51  FR  28470  (Aug. 
7. 1986.)! 

»*  Currently,  the  life  insurer  may  "seed"  the 
underlying  fund  only  by  purchasing  an  interest  in 
the  separate  account.  In  1983.  the  staff  issued  a  no- 
action  letter  to  permit  the  parent  of  a  scheduled  life 
insurance  issuer  to  invest  initial  seed  money 
directly  in  the  shares  of  the  underlying  fund  from  its 
general  account  without  having  to  go  through  the 
trust  account  (as  contemplated  by  paragraph  (b)(15) 
of  rule  6e-2).  No-action  assurance  was  given  on  the 
basis  of  representations  that  investing  via  the  trust 
account  would  result,  in  this  particular  case,  in 
increased  costs  and  materially  complicated 
recordkeeping,  without  any  concomitant  benefits  to 
contractholders.  See  Metropolitan  Tower  Ufe 
Insurance  Company  (pub.  avail.  June  13. 1983). 

"  The  Commission  has  determined  to  make  some 
modifications  in  subparagraph  (b)(15)(iii)  to  clarify 
contractholders"  voting  rights  in  the  unit  investment 
tnist  context.  These  changes  are  discussed  in  the 
Section  B.4.,  supra. 


With  respect  to  the  conditional 
exemption  to  permit  mixed  funding 
(variable  life  insurance  and  variable 
annuities  in  the  same  funding  media), 
the  ACLI  letter  endorsed  the  omission  in 
the  rule  of  certain  conditions  contained 
in  individual  applications.**  It  also 
suggested  a  modification  to  the 
condition  requiring  that  a  majority  of  the 
underlying  fund's  board  of  directors  not 
be  "interested  persons"  under  the  Act.*' 
The  ACLI  letter  stated  that  section  10(a] 
of  the  Act  (15  U.S.C.  80a-10a]  does  not 
require  such  board  composition,  and  it 
asserted  that  there  are  no  policy  reasons 
for  conditioning  mixed  funding  relief  in 
this  manner.  The  ACU  argued  that  the 
purposes  of  the  rule  would  be  satisfied  if 
either  the  board  or  a  board  committee, 
constituted  in  either  case  with  a 
majority  of  disinterested  directors, 
periformed  the  monitoring  function. 

The  Commission  agrees  that  the 
position  taken  in  this  paragraph  is  more 
consarvative  than  the  requirements  of 
section  10(a)  of  the  Act.  This  is  primarily 
a  function  of  codifying  exemptive  relief 
granted  on  the  basis  of  specific 
applications — the  only  administrative 
experience  the  Commission  has  with 
respect  to  mixed  funding.  However,  the 
policy  of  requiring  a  disinterested 
majority  on  the  board  is  appropriate  in 
that  the  board  is  charged  with 
monitoring  for  irreconcilable  conflicts 
and  promptly  taking  whatever 
corrective  action  may  be  necessary. 
These  responsibilities  require  a  cautious 
approach.  This  is  not  to  say  that  there 
are  no  other,  equally  appropriate, 
safeguards  to  deal  with  potential 
conflicts  of  interests  arising  from  mixed 
funding.  It  means  simply  that  the 
ComBiission  would  prefer  to  see  any 
evolvement  in  this  area,  along  the  lines 
suggesed  by  the  ACLI  or  otherwise,  take 
place  in  the  context  of  the  application 
process.  In  that  process,  alternative 
safeguards  could  be  fully  discussed  and 
evaluated  against  the  backdrop  of 
specific  factual  situations.**  Hopefully, 
subsequent  administrative  experience 
will  provide  a  basis  for  dealing  with  this 
area  by  rule. 


'*  la  the  adopting  release,  at  note  63,  the 
Commission  specifically  requested  comment  on 
whetlier  those  omissions  were  appropriate. 

*''  ftiragraph  (b)(15)  conditions  the  exemption  on. 
among  other  things,  the  board  of  directors 
(comprised  of  a  disinterested  majority)  monitoring 
the  fund  for  the  existence  of  an  irreconcilable 
conflict  of  interest. 

'*  This  would  he  especially  important  in  tl>e  area 
of  shived  and  mixed  funding  [see  note  92  and 
accoiVpanying  text,  supra)  where,  e.g.,  the  issues  of 
control  by  the  sponsoring  life  insurer  and 
irreconcilable  conflicts  have  yet  to  l>e  fully  analyzed 
for  al|  factual  situations. 


C,  Paragraph  (c) — The  Definitions 

Paragraph  (c)  of  the  rule  defines 
various  tenns  used  in  the  rule. 

1.  Paragraph  (c)(1) — Flexible  Premium 
Variable  Life  Insurance 

This  paragraph  defines  a  flexible 
contract  for  purposes  of  the  rule  as  a 
contract  of  life  insurance,  subject  to 
regulation  under  the  insurance  laws  of 
every  jurisdiction  in  which  it  is  offered, 
which  contains  certain  features.  Those 
features  include  payments  which  are  not 
fixed  as  to  both  timing  and  amount  (with 
a  limited  exception  for  the  first  two 
contract  periods),  a  death  benefit  the 
amount  or  duration  of  which  may  vary 
to  reflect  the  separate  account's 
investment  experience,  and  a  cash  value 
that  varies  to  reflect  the  separate 
account's  Investment  experience. 

Comment  was  requested  on  the 
Commission's  decision  to  omit  a  proviso 
to  the  definition  in  paragraph  (c)(1) 
suggested  by  the  Petitioner,  that  a  • 

flexible  contract  shall  not  include  that 
portion  of  a  contract  treated  under  state 
law  as  providing  any  annuity  benefits 
other  than  as  a  settlement  option.  The 
ACLI  letter  stated  that  this  proviso  was 
modeled  on  the  Code  definition  of  those 
flexible  contracts  entitled  to  life 
insurance  treatment  for  tax  purposes, 
i.e.,  only  contracts  treated  as  life 
insurance  (rather  than  as  annuities) 
under  state  law. 

The  Commission  believes  that  the 
definition  of  a  flexible  contract,  as 
currently  stated,  is  sufficient.  As      | 
written,  it  already  provides  that  the 
contract  be  one  of  life  insurance  and  be 
appropriately  regulated  by  the  states. 
Therefore,  the  suggested  priviso  has  not 
been  adopted. 

The  ACLI  letter  suggested  other 
modifications,  including  that  the 
definition  expressly  acknowledge 
"combination  products."  **  On  the  other 
hand,  the  ACLI  letter  also  stated  their 
belief  that  rule  6e-3(T),  "properly  read." 
already  applies  to  any  such  product  to 
the  extent  it  is  funded  by  a  separate 
account.  The  Commission  agrees  with 
the  ACLI,  as  an  interpretative  matter, 
the  rule  does  not  require  that  the 
contract  be  funded  exclusively  by  a 
separate  account  or  provide  for  a  cash 
value  the  exclusively  varies  to  reflect 
the  investment  experience  of  a  separate 
account.  Therefore,  the  Commission 
believes  the  language  of  the  definition 
should  be  given  its  plain  meaning  and 


••  See  note  85  and  accompanying  lexl.  supra. 
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has  not  made  any  revision  in  the 
text.>oo 

The  ACLI  letter  requested  a  revision 
of  subparagraph  [c){l)(i)  to  extend  the 
ability  of  the  life  insurer  to  fix  the  timing 
and  minimum  amount  of  payments 
during  the  first  two  contract  periods 
following  the  initial  issuance  to  the 
same  period  following  an  increase  in  the 
level  of  death  benefits.  Their  rationale 
was  that  life  insurers  have  the  same 
sales  load  concerns  on  the  sale  of  an 
increase  in  benefits  as  they  do  on  the 
initial  sale  of  the  contract— designing  a 
"refund-proof  sales  load  structiu^ 
while  at  the  same  time,  assuring 
themselves  of  sufficient  early  sales  load 
to  cover  the  high  initial  sales 
expenses.""  The  Commission  agrees 
and  has  amended  the  rule  in  line  with 
the  letter's  suggestion.  However, 
subsequent  payments,  and  sales  loads 
thereon,  will  have  to  be  allocated 
proportionately  between  the  original 
contract  and  the  increase  or  addition  of 
insurance  benefits  (the  "incremental 
contract"). '02 

On  a  related  point,  subparagraph 
(c)(l)(i)  further  allows  the  life  insurer  to 
prescribe  a  "reasonable  minimum 
amount"  for  any  payment  in  addition  to 
those  in  the  first  two  contract  periods 
following  issuance.  The  Commission 
wishes  to  clarify  that  in  its  view,  a 
guideline  annual  premium  is  the  highest 
minimum  payment,  that  qualifies  as  the 
"reasonable  minimum  amount"  a  life 
insurer  may  prescribe.  This  is  consistent 
with  permitting  guideline  annual 
premiums  to  be  used  as  a  basis  for 
measuring  sales  load  compliance. 

The  ACLI  and  another  commenter 
urged  the  Commission  to  view  the  two- 
year  fixed  premium  language  as  a  "safe 
harbor,"  and  not  to  exclude  from  the 
rule  other  contracts  with  different 
premium  requirements.'"'  The 


""'  This  conclusion  does  not  constitute  a 
judgment  of  the  Cominission  on  the  question  of 
whether  interests  in  the  general  account  should  be 
registered  as  secuntieg  under  the  Securities  Act  of 
1933  or  the  general  account  registered  as  an 
investment  company  under  the  Act. 

""  The  ability  to  fix  payments  in  the  first  two 
contract  periods  was  meant  to  address  these 
concerns. 

'"  Allocation  is  discussed  in  greater  detail  in 
connection  with  paragraph  (d)(2).  the  computational 
section  for  sales  loads  on  changes  in  contract 
benetits.  See  discussion  in  Section  D.2.  infra. 

"••  The  example  cited  by  the  ACU  letter  was  of  a 
contract  that  provided  for  a  minimum  death  benefit 
guarantee  conditioned  on  payment  of  specified 
minimum  preiriums.  This  type  of  contract  attempts 
to  encourage  regular,  specified  payments  by  tying 
the  meeting  of  a  payment  schedule  to  the  additional 
benefit  of  a  guaranteed  minimum  death  benefit. 
However,  the  payments  so  "scheduled"  are  not 
mandatory:  the  schedule  merely  represents  an 
additional  option  I'?  the  contractholder.  Therefore, 
as  an  interpretative  matter,  this  type  of  contract 
design  may  rely  on  the  rule. 


commenters  suggested  expanding  the 
rule  to  cover  contracts  resembling 
flexible  contracts  only  in  that  they 
provide  for  at  least  some  payments 
which  are  not  fixed  by  the  life  insurer  as 
to  both  timing  and  amount.  The 
Commission  does  not  believe  it  prudent 
to  expand  the  rule's  definition  of  flexible 
contracts.  We  acknowledge  that  not 
every  contract  will  clearly  fall  within 
rule  6e-2  or  rule  6e-3(T).  The  insurance 
industry  is  extremely  innovative:  it 
would  be  difficult  to  draft  rules  that 
would  take  into  account  prospectively 
every  conceivable  variation  of  contract 
design.  The  industry's  pattern  of 
innovation  and  product  differentiation 
has  already  established  itself  for  the 
new  flexible  life  insurance  product.  The 
Commission  prefers  to  treat  "hybrid" 
contracts  on  a  case  by  case  basis, 
placing  them  in  the  context  of  either  rule 
6e-2  or  rule  6e-3(T),  with  appropriate 
exemptive  relief  and  conditions  tailored 
to  the  particular  contract.  This  practice 
will  continue  until  a  pattern  emerges 
and  the  Commission  has  had  enough 
experience  to  amend  the  existing  rules 
or  draft  a  new.  separate  rule. 

a.  Single  Premium  Contracts 

The  hallmark  of  a  flexible  contract, 
according  to  the  petition,  is  the  ability  of 
the  contractholder  to  adapt  payments 
and  the  death  benefits  levels  to  his 
individual  insurance  needs,  as  economic 
conditions  and  personal  circumstances 
change.'"*  Rule  6e-3(T)  and  the 
guideline  annual  premium  approach  to 
sales  load  regulation  were  designed 
specifically  to  accommodate  this  novel 
life  insurance  product.  Thus,  the  rule's 
regulatory  approach  is  not  intended  to 
include  those  contracts  which  provide 
only  a  very  limited  range  of 
flexibility.'*" 

Assessing  whether  there  is  sufficient 
flexibility  to  qualify  a  contract  for  rule 
6e-3(T)  is  particularly  difficult  in  the 
case  of  a  single  premium  variable  life 
insurance  contract  ("single  payment" 
contract).  These.contracts  typically 
require  an  initial  payment  that  is  large 
enough  to  provide  the  future  benefits 
under  the  contract  until  the  maturity 
date.  In  the  context  of  rule  6e-3(T).  this 
payment  is  usually  set  at  an  amount  no 
greater  than  the  guideline  single 
premium  limitation  (sometimes  referred 
to  as  "GSF")  defined  in  the  Code.'"* 


Under  the  Code,  a  single  payment 
contract  that  requires  a  payment  equal 
to  the  guideline  single  premium 
(assuming  the  Code's  6%  rate)  could  not 
permit  any  further  payments.  Therefore, 
it  is  functionally  equivalent  to  a 
scheduled  contract,  and  is  appropriately 
regulated  under  rule  Be-Z.'"^  However, 
a  more  analytically  difficult  situation  is 
that  involving  a  "flexible"  single 
payment  contract  that  requires  payment 
of  some  amount  less  than  100%  of  the 
guideline  single  premium  and  that 
permits  subsequent  payments  to  be 
dropped-in  (subject  to  certain 
conditions).'"* 

Rule  6e-3(T)  should  apply  only  to 
contracts  for  which  there  is  a 
reasonable  expectation  that 
unscheduled  payments  will  be  made  by 
contractholders.'""  For  example,  the 
rule  would  generally  not  encompass 
contracts  that  require  more  than  80%  of 
the  guideline  single  premium  as  the 
initial  payment.' '°  As  the  amount  of  the 


"'*  See  petition  at  9-11. 

""  See  the  adopting  release's  discussion  on  the 
definition  of  flexible  premium  variable  life 
insurance. 

""  The  more  widely  used  of  the  two  tests  in 
Section  7702  of  the  Code,  either  of  which  a  contract 
must  meet  in  order  to  be  treated  as  life  insurance 
for  tax  purposes,  is  the  guideline  premium/cash 
value  corridor  test.  This  test  provides  that  two 


requirements  be  met  at  all  times:  (1)  the  sum  of  the 
premiums  paid  cannot  exceed  the  guideline 
premium  limitation:  and  (2)  the  death  benefit  cannot 
be  less  than  the  'applicable  percentage"  multiplied 
by  the  contract's  cash  value.  See  note  31.  supra,  for 
a  discussion  of  the  term  "applicable  percentage." 
Generally  speaking,  unless  the  contract  has  been  in 
force  for  many  years,  the  guideline  premium 
limitation  is  the  single  premium  at  issue  necessary 
to  fund  the  future  benefits  provided  under  the 
contract,  based  on  mortality  and  other  charges  fixed 
in  the  contract  and  based  on  interest  at  the  greater 
of  6  percent  or  the  minimum  rale(s)  guaranteed  in 
the  contract.  See  Deficit  Reduction  Act  of  1984  (Pub. 
L  No.  96-369.  |  221.  98  Stat.  767).  H.R.  Report  No. 
432. 98th  Cong..  2d  Sess.  1442-1450  (1984). 

""  See.  e.g..  registrations  statements  filed  by  IDS 
Life  Iruurance  Company  (File  No.  2-07637.  Aug.  11. 
1986)  and  The  Guardian  Insurance  and  Annuity 
Company.  Inc.  (File  No.  2-97765.  May.  2. 1968). 

'"•  Two  typical  conditions  are  that  the  payment 
(1)  not  increase  the  death  benefit,  because  the 
"drop-in"  payments  are  accepted  without  new 
evidence  of  insurability,  and  (2)  not  cause  the 
contract  to  fail  to  qualify  as  life  insurance  under  the 
Code's  definition. 

'"•The  text  of  paragraph  (c)(1)  has  been 
amended  to  provide  expressly  for  this  standard, 
which  was  previously  implicit  in  the  rule  but 
addressed  directly  only  in  the  adopting  release. 
Comment  is  requested,  however,  on  this 
clarification. 

' '"  The  Commission  realizes,  however,  that 
nothing  in  the  rule  text,  as  originally  adopted,  or  the 
adopting  release,  expressly  prohibits  these 
contracts.  In  this  regard,  some  registration 
statements  for  similar  contracts  have  been  declared 
effective  by  tlie  staff. 

There  may  be  other  ways  to  satisfy  the 
"reasonable  expectation"  standard.  See.  e.g..  the 
prospectus  for  the  flexible  contract  offered  by 
Charter  National  Life  Insurance  Company  (File  No. 
33-3448.  July  9. 1988).  The  contract  provides  for  a 
large  initial  premium  that  is  consistent  with  the  GSP 
limitation  under  Section  7702  of  the  Code.  It  also 
permits  an  additional  premium  payment  up  to  SS.OOO 
in  a  contract  year  without  evidence  of  insurability, 
even  though  the  additional  premium  payment 
causes  the  death  benefit  to  increase. 
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iimuii  premium  piiymeni  approaches  the 
Code's  guideline  single  premium 
limitation,  a  contractholder  is  restricted 
in  the  amount  of  additional  premium 
that  can  be  paid.  In  addition,  a 
contractholder  may  be  less  inclined  to 
make  further  payments  since  the  initial 
payment  would  keep  the  contract  in 
force  for  many  years,  assuming  the  cash 
value  earns  a  moderate  return. 

This  is  not  to  say  that  contracts  which 
permit  (rather  than  require)  a 
contractholder  to  pay  100%  of  the 
guideline  single  premium  or  which 
condition  a  desirable  contract  feature, 
such  as  simplified  underwriting,  on  such 
a  payment,  would  necessarily  fail  the 
"reasonable  expectation  of  further 
payments"  standard  of  the  rule.  In  these 
cases,  the  making  of  a  very  large  (or 
maximum)  initial  payment  is  a  choice 
for  the  contractholder,  not  a  requirement 
of  the  life  insurer,  the  life  insurer  would 
have  to  be  prepared  to  deal  with  the 
potential  payments. 

One  difficult  question  in  this  area  is  to 
determine  where  a  true  choice  exists.  A 
true  choice  would  not  exist,  for  example, 
where  a  contractholder  is  offered  the 
sole  option  of  accepting  or  dechning  a 
contract  based  on  simplified 
underwriting  and  payment  of  an  amount 
equal  to  100%  of  the  guideline  single 
premium.  That  would  simply  be  a  one- 
payment  schedule.  A  more  problematic 
scenario,  for  example,  is  where  a  choice 
is  given  to  an  employer  to  select  for  the 
benefit  of  the  contractholder  either  an 
80%  GSP/full  underwriting  contract  or  a 
100%  GSP/modified  and  simplified 
underwriting  contract.'*'  Comment 
(particularly  a  cost/benefit  analysis  for 
the  industry  and  contractholders)  is 
requested  on  these  interpretive  matters 
and  on  single  payment  contracts  offered 
in  the  group  market,  with  respect  to  their 
status  under  rule  6e-3(T). 

Finally,  the  Commission  wishes  to 
discuss  a  matter  relating  to  the  fixing  of 
premium  payments  for  the  first  two 
years,  as  permitted  by  paragraph  (c)(1). 
This  matter  concerns  both  single 
payment  contracts  and  other  flexible 
contracts.  The  issue  is  the  need  for,  and 
appropriateness  of,  the  guideline  annual 
premium  approach  (contrasted  with  the 
"payments"  approach)  to  sales  load 
regulation  where  large  payments  are 


■ '  ■  This  question  arises  because  of  the  traditional 
posture  of  federal  securities  regulation  in  this  area 
that  has  always  looked  through,  for  example,  a 
master  contractholder  or  plan  administrator  to  the 
individual  contractholder.  [See.  e.g..  the  latest 
amendment  to  rule  22c-l.  Investment  Company  Act 
Rel.  No.  14756  (October  15. 1985))  |50  FR  42680  (Oct. 
22. 1985)). 


required  in  the  early  years  of  the 
contract."* 

The  reason  for  allowing  payments  to 
be  fixed  by  the  life  insurer  in  the  first 
two  years  is  to  ensure  that,  by  requiring 
two  full  annual  guideline  payments,  the 
life  insurer  will  have  a  reasonable  base 
against  which  to  assess  a  full  sales  load 
to  help  offset  the  high  early  distribution 
expenses  of  this  product.  "^  Requiring 
the  equivalent  of  four  guideline  annual 
premiums  in  the  first  two  year  period 
provides  the  life  insurer  with  the 
opportunity  to  assess  the  maximum  total 
sales  load  permitted  upon  the  sale  of 
this  product,  i.e..  the  full  180%  of  a 
guideline  annual  premium.*'*  The  more 
guideline  annual  premiums  that  are 
required  to  be  paid,  the  larger  the 
amount  the  insurer  can  count  on 
receiving  and  against  which  it  can 
assess  a  sales  load. 

Requiring  more  than  four  guideline 
annual  premiums  in  the  first  two  years 
should  obviate  the  need  (and,  indeed, 
the  rationale]  for  a  sales  load  test  based 
on  guideline  annual  premiums.  The 
Commission  believes  it  would  be  an 
inappropriate  departure  from  what  was 
contemplated  by  section  27,  to  permit 
excess  sales  loads  to  be  assessed 
against  payments  of  such  large  amounts. 
The  alternate  sales  load  test  under 
subparagraph  (b)(13)(l)(B)  for 
"payments"  contracts,  should,  therefore, 
be  used  in  these  circumstances.  The 
Commission  has  amended  the  rule  to 
include  this  requirement."*  However,  it 
requests  comments  on  this  issue. 

2.  Paragraph  (c)(2) — Incidental 
Insurance  Benefits 

This  provision  defines  the  term 
"incidental  insurance  benefits"  as  those 
insurance  benefits  under  the  contract 
which  do  not  vary  with  the  investment 
experience  of  the  separate  account. 

The  adopting  release  requested 
comment  on  the  omission  of  the 
petition's  suggestion  that  incidental 
insurance  benefits  under  rule  6e-3(T)  be 
limited  only  as  to  those  insurance 
benefits  which  do  not  "have  discrete 
cash  values  that  may"  vary  with 
investment  experience.  The  ACLI  letter 
commented  that  there  may  be  additional 
benefit  riders  to  a  contract  that 
indirectly  reflect  the  variable  benefits  of 
the  contract,  but  that  do  not  have 


>  >'  Subparagraphs  (b)(13)(i)  (A)  and  (B). 
respectively,  of  rule  6e-3(T). 

"'  See  discussion  in  Section  B.6.B..  supra. 

"*This  is  based  on  the  permissible  loads  of  50% 
of  the  first,  second,  and  third  guideline  annual 
premiums,  and  30%  of  the  fourth  guideline  annual 
premium.  This  excess  sales  load  design  would,  of 
c«urse.  be  subject  to  the  surrender  and  refund  rights 
upder  subparagraph  (b)(13)(v). 

"*See  revised  paragraph  (b)(13)|i). 


independent  variable  cash  values  in  the 
separate  account.  It  asserted  that  these 
riders  should  legitimately  be  included 
within  the  paragraph  (c)(2)  definition. 
As  an  example,  the  ACLI  letter  cited  the 
waiver  of  premium  rider."'  This  type  of 
rider  provides  that  if  the  insured 
becomes  disabled,  the  monthly 
deduction  for  all  costs  of  insurance  are 
waived  for  the  period  of  the  disability. 
The  amount  waived  (the  monthly 
deduction)  varies  depending  upon  the 
net  amount  at  risk  and  cash  value, 
which  are  related  to,  in  turn,  the 
investment  experience  of  the  separate 
account.  However,  this  incidental 
insurance  benefit  does  not  have  any 
"discrete  cash  value;"  it  is  only 
indirectly  related  to  fluctuations  in  the 
separate  account.  The  cost  to  the 
contractholder  of  this  benefit  does  not 
vary  based  on  the  amount  waived  and, 
the  ACLI  letter  maintained,  this  rider  is 
a  form  of  traditional  insurance  benefit. 
In  contrast,  the  ACLI  letter  stated  that  a 
rider  for  variable  annuity  benefits 
funded  by  its  own  variable  cash  value 
does  have  a  "discrete  cash  value." 

The  Commission  agrees  that  certain 
incidental  insurance  benefits  that 
indirectly  fluctuate  with  the  investment 
performance  of  the  separate  account, 
but  which  do  not  have  independent  cash 
values,  can  be  fairly  treated  as  "fixed" 
benefits  for  purposes  of  the  rule."' 
Therefore,  the  Commission  has  adopted 
the  ACLI's  suggested  language  in  this 
provision. 

3.  Paragraph  (c)(4) — Sales  Load 

This  provision  defines  "sales  load"  as 
the  difference  between  "payments" 
made  and  certain  enumerated  items 
deemed  not  to  be  sales  load.  Because 
sales  load  and  other  expenses  may  not 
necessarily  be  deducted  from  payments, 
this  provision  measures  sales  loads  in 
terms  of  receipt  of  guideline  annual 
premiums  (see  the  discussion  of  this 
measurement  under  subparagraph 
(b)(13)(i).  Section  B.6.a.,  supra). 

a.  Sulq)aragraph  (c)(4)(i) — Increase  in 
Cash  Value 

The  first  item  deemed  not  to  be  sales 
load  is  "the  amount  of  the  increase  in 
the  cash  value  for  the  period  that  is 
attributable  to  payments  made  and  not 


' "  The  staff  subsequ«ntly  granted  a  no-aclion 
letter  request  for  this  type  of  rider.  See  USAA  Life 
Insurance  Company  (pub.  avail.  August  30. 1985). 

' "  See.  e.g..  the  prospectus  for  Variable 
Appreciable  Life  Insurance  Contracts,  offered  by 
Pruco  Ufe  Insurance  Company  (File  No.  2-89558. 
May  1. 1986).  which  includes  a  description  of  a  rider 
that  provides  monthly  renewable  term  life  Insurance 
at  increasing  rates,  designed  to  increase  the  amount 
payable  upon  the  death  of  the  insured. 
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to  net  investment  earnings  for  the 
period."  »'■  The  AC!,!  letter  repeated  a 
suggestion  made  in  the  petition  that  the 
definition  of  sales  load  look  to  the 
increase  in  the  "cash  surrender  value" 
instead  of  the  "cash  value. '  It  contended 
that  the  "cash  surrender  value" 
approach  recognizes  load  at  the  time  the 
payment  is  made,  rather  than  upon 
actual  surrender  or  withdrawal,  and 
was  intended  as  a  way  of  equating  the 
treatment  of  front-end  and  deferred 
loads  with  respect  to  the  stair  step 
requirement.  However,  the  ACLI  letter 
also  stated  that  the  "cash  value" 
formulation  is  "workable"  if  their 
understanding  of  the  application  of  stair 
step  rule  is  correct.  The  letter  contains 
certain  examples  designed  to  reflect  this 
understanding.  Since  most  of  these 
examples  seem  correct,  the  "cash  value" 
formulation  has  been  retained.*" 

Two  commenters  suggested  that  the 
"attributable  to  payments  made" 
modifier  on  increases  in  cash  value  in 
(c)(4)(i)  could  cause  sales  load  to  be 
understated  and  should  be  deleted. 
There  was  also  concern  that  in  a 
contract  period  where  no  payment  is 
made,  it  would  appear  there  is  a  large 
negative  sales  load  where,  in  fact, 
subtraction  of  a  negative  "increase"  in 
cash  value  (in  connection  with 
subsequent  sales  loads)  from  payments 
algebraically  produces  a  positive  effect 
in  determining  sales  load.  Finally,  they 
both  recommended  that,  similar  to 
investment  earnings,  where  dividends 
are  directly  credited  to  cash  value  they 
should  also  be  disregarded  in 
determining  sales  load.  The  Commission 
believes  that  the  rule  already  allows  for 
these  effects  but  has  modified  the 
wording  of  the  subparagraph  (c)(4)(i)  to 
make  it  clearer. 

b.  Subparagraph  (c)(4)(ii)— Use  of  the 
1980  CSO  Table 

Subparagraph  (c)(4)(ii)  specifies  the 
1980  CSO  Table  for  purposes  of  the  cost 
of  insurance  deduction.  The  ACLI  letter 
repeated  its  suggestion  made  in  the 
petition  and  urged  that  the  1958  CSO 
Table  be  specified  instead.  The 
discussion  of  those  comments  can  be 


'  '•  Subparagraph  (c)(4)|il- 

'  '•  The  ACLI  letter  asked  for  the  Commission's 
concurrence  with  examples  6.  7.  8,  and  9.  used  in 
their  comments  on  paraj^aph  (d){l|(ii).  on  pages 
133-136  of  the  letter.  The  Commission  concurs  with 
examples  6-8.  subject  to  the  replacement  of  the 
"years"  concept  of  meassrement  with  receipt  of 
gwidcline  annual  premiums  in  example  7  {see 
discuMion  in  Section  B.S.a..  supra].  The  Commission 
does  not.  however,  concur  with  example  9  on  page 
13S  of  the  ACU  letter,  to  the  extent  that  sales  load 
is  charged  on  the  basis  of  payments  not  actually 
received.  See  discussion  on  the  guideline  annual 
premium  in  Section  B.6.a..  supra  and  on  the 
cnmfHilational  rule  in  Section  C.4..  infra. 


found  under  the  discussion  of  paragraph 
(c)|8].  the  definition  of  "guidehne  annual 
premium."  '**' 

On  a  related  point,  the  Commission 
has  decided  to  permit  the  use  of  the  1958 
CSO  Table,  for  purposes  of  the  cost  of 
insurance  deduction,  in  calculating  sales 
load  under  paragraph  (c)(4),  provided 
that  the  flexible  contract  is  subject  to 
paragraph  (b)(13)(i)(B)."''  The  reason 
for  this  decision  is  that  sales  load  on 
these  contracts  is  based  on  payments 
actually  made,  rather  than  on  guideline 
annual  pemiums,  and  can  at  no  time 
exceed  9  percent  of  payments  made.  The 
Commission  has  amended  subparagraph 
(c)(4)(ii)  to  reflect  this  determination, 
subject,  however,  to  an  appropriate 
"sunset"  provision. 

c.  Subparagraph  (c)(4)(vi) — Substandard 
Risk  Charges 

Subparagraph  (c){4)(vi)  excludes  from 
sales  load  any  additional  charge  made 
where  the  insured  does  not  meet 
standard  underwriting  requirements. 
The  ACLI  letter  proposed  a  modification 
to  this  subsection  to  clarify  that  this 
item  includes  additional  insurance 
charges  in  guaranteed  issue  and 
simplified  underwriting  markets  (e.^., 
the  pension  market).  The  Commission 
agrees  and  has  adopted  the  suggested 
language. 

d.  Subparagraph  (c)(4)(viii) — Modal 
Payment  Charge 

Subparagraph  (c)(4)[viii)  excludes 
from  sales  load  an  additional  "interest" 
charge  when  payments  are  made  more 
frequently  than  annually,  >**  but  only  in 
connection  with  required  minimum 
payments  during  the  first  two  contract 
periods.  The  ACLI  letter  stated  that  this 
item  should  be  read  to  encompass 
interest  charges  reflected  in  the  first 
modal  payment  payable  on  the  normal 
due  date  because  each  such  modal 
payment  is  typically  priced  to  contain  a 
level  interest  component.  The  letter  also 
expressed  concern  that  the  example  in 
footnote  67  of  the  adopting  release  could 
preclude  the  above  interpretation.  The 
Commission,  as  an  interpretative  matter, 
agrees  with  the  ACLI's  comment  that  to 


""  See  diicutsion  in  Section  C4..  infra. 

'* '  See  note  4a  supra.  The  Commission  has 
granted  several  exemptive  orders  to  permit  the  use 
of  the  1958  CSO  Table  in  flexible  contract  designs 
that  compute  their  sales  load  on  the  basis  of  actual 
payments.  See.  ag.  The  Life  Insurance  Company  of 
Viniinia.  Investment  Company  Act  Release  Nos. 
14428  (Mdrch  19. 19851 150  FR  11967  (March  26. 
1985)1  and  1447S  (April  17. 1985):  The  Volunteer 
State  Life  Insurance  Company.  Investment 
Company  Act  Release  Nos.  14525  (May  17. 1985)  |50 
FR  21529  (May  24. 1985)1  and  14653  (August  1. 1985). 

'"  The  various  frequencies  {e.g..  semiannually, 
quarteriy.  and  monthly)  are  generally  referred  to  as 
"modes"  of  premium  payment. 


the  extent  each  of  several  modal 
payments  contains  a  level  interest 
component  it  would  nonetheless  be 
permitted  under  the  rule.**' 

e.  Subparagraph  (c)(4)(x) — Dividend 
Allowance 

Subparagraph  (c)(4)(x)  permits,  for  a 
participating  flexible  contract,  the 
deduction  of  dividends  assuming  a  gross 
annual  investment  return  of  5%  for  Sie 
separate  account  which  funds  the 
contract.  It  also  prescribes  two  methods 
of  determining  the  deduction.  The  ACLI 
letter  repeated  the  recommendation  of 
the  petition  that  the  dividend  allowance 
reflect  a  net  rather  than  gross 
investment  return.  The  adopting  release 
stated  that  this  suggestion  seemed  to 
permit  a  greater  dividend  deduction 
(and  correspondingly  a  higher  sales 
load)  than  rule  6e-2.  was  not  discussed 
in  the  petition,  and  appeared 
unwarranted. 

The  ACLI  letter  represented  that  the 
change  from  a  gross  rate  to  a  net  rate 
does  not  permit  a  relatively  higher  sales 
load,  mirrors  the  effect  of  rule  6e-2.  and 
is  necessary  in  light  of  changes  in 
product  design  since  rule  6e-2  was 
adopted.  The  ACLI  letter  stated  that 
under  scheduled  contracts,  where  the 
assets  of  a  single  separate  account  were 
all  invested  in  the  same  fund,  there  was 
for  each  company  (and  within  the 
industry)  an  approximately  uniform 
relationship  between  the  4%  gross  rate 
prescribed  for  the  dividend  deduction 
and  the  3%  to  3 ¥2%  net  rate  used  to 
compute  the  cost  of  insurance 
deduction.  Today,  the  ACU  argued,  with 
miltiple  separate  accounts  or  underlying 
funds  and  differing  expense  charges,  the 
stipulation  of  a  gross  interest  rate  means 
that  there  is  generally  no  standard  net 
interest  rate.  The  ACLI  letter  also 
offered  that  since  the  principal  element 
of  dividends  is  a  return  of  mortality 
charges  which  are  likely  to  incorporate 
a  5%  net  interest  assumption  (to  match 
the  basis  for  deducting  such  charges 
from  payments  pursuant  to 
subparagraph  (b)(13)(i)  regarding  sales 
loaci  calculation),  it  is  desirable  to 
calculate  dividends  using  the  same 
interest  rate,  e.g..  to  avoid  stair  step 
problems.  Finally,  the  ACLI  letter 
represented  that  if  a  life  insurer  used 


'"  The  referenced  example  in  the  adopting 
release  was  of  a  contract  that  required  a  Si 000 
payment  in  the  second  year,  and  a  contractholder 
who  made  a  $400  payment  on  January  1  (the  normal 
due  date)  and  a  S750  payment  on  June  1,  thus 
incurring  an  interest  charge  on  the  S600  (SlOOO- 
S400=S800)  reflecting  the  time  value  of  the  money 
the  life  insurer  had  anticipated  collecting  on  the 
normal  due  date.  To  the  extent  interest  on  the  S600 
was  factored  Into  all  payments,  on  a  level  basifi.  It 
would  be  permitted  under  the  rule. 
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calculation  method  B,  the  5%  net  interest 
rate  has  only  a  small  effect  on  the  size 
of  the  deduction,  and  if  calculation 
method  A  is  chosen,  it  will  actually 
reduce  the  size  of  the  deduction.  The 
Commission  concurs  in  the  ACLl's 
assessment  of  the  effect,  and  utility,  of 
changing  the  investment  return  reflected 
in  the  dividend  allowance  from  a  gross 
to  a  net  amount  and  has  amended 
subparagraph  (c)(4)(x)  accordingly. 

f.  Additional  Risk  Charges 

The  ACLl  letter  proposed  a  new 
subparagraph  under  (c)(4)  to  permit  the 
exclusion  from  sales  load  of  any 
additional  charge  assessed  specifically 
for  any  mortality  or  expense  risk  or 
interest  rate  guarantees,  to  the  extent 
that  such  charges  are  not  reflected  in  net 
investment  earnings.  The  ACU  cited  as 
the  basis  for  this  suggestion  the 
possibility  that  in  the  future  some 
companies  may  impose  risk  charges  as 
cash  value  charges  rather  than  asset 
charges,  a«d  may  develop  contracts 
with  guaranteed  minimum  rates  of 
investment  return  for  which  a  charge 
would  be  appropriate.  The  Commission 
believes  such  "possibilities"  are  too 
speculative  to  warrant  attention  in  the 
rule  at  this  time.  Therefore,  this 
provision  has  not  been  adopted. 

4.  Paragraph  (c)(8) — Guidance  Annual 
Premium 

As  discussed  above,'**  rule  6e-3(T) 
adopted  the  concept  of  a  "guideline 
annual  premium"  as  an  analogue  to 
scheduled  payments  under  rule  6e-2. 
"Guideline  annual  premium"  is  defined 
in  subparagraph  (c)(8)(i)  generally  as  the 
level  annual  payment  necessary  to 
provide  the  future  benefits  under  the 
contract  through  maturity.  Subparagraph 
(c)(8)(i)(A)  of  the  definition  assumes 
annual  payments  fixed  by  the  life 
insurer  as  to  both  timing  and  amount. 
Four  additional  assumptions  are 
specified  by  subparagraph  {c)(8)(i)(B): 
(1)  the  1980  CSO  Table;  (2)  net 
investment  earnings  at  the  greater  of  an 
annual  effective  rate  of  5%  or  the  rate 
guaranteed  at  issuance;  (3)  sales  load 
under  the  contract;  and  (4)  the  fees  and 
charges  associated  with  the  contract. 
Comment  was  received  on  two  of  these 
assumptions,  the  1980  CSO  Table  (which 
was  the  primary  focus  of  the 
commenters)  and  the  5%  rate. 

Several  commenters  recommended 
that  the  defmition  of  "guideline  annual 
premium"  mirror  the  definition  provided 
in  the  Code,  particularly  with  reference 
to  the  4%  rate  used  in  the  Code.  They 
argued  that  it  would  be  administratively 


easier  to  use  the  same  rate  in  the  rule  as 
is  in  the  Code.  They  also  argued  that  use 
of  a  5%  rate  in  the  rule  would  produce 
an  unacceptable  risk  since  its  use  for 
flexible  contracts  (which  do  not 
guarantee  any  rate  of  return)  would 
necessitate  its  use  (instead  of  the  usual 
4%)  in  pricing  fixed  benefit  policies 
(which  do  contain  a  guaranteed  rate). 
These  arguments,  however,  are  not 
persuasive.  The  Commission  carefully 
considered  these  same  arguments  earlier 
(in  the  context  of  comments  on  the 
petition)  and  the  adopting  release 
sufficiently  discussed  many  of  them.'** 
The  Commission  concluded  therein  that 
similar  definitions  between  the  Code 
and  the  rule  were  not  necessary.  It  also 
concluded  that  the  5%  rate  was  a 
sufficiently  conservative  estimate  of 
long  term  investment  performance. 

The  ACLI  stated  that  use  of  the  1980 
CSO  Table  in  the  definition  of  sales  load 
and  elsewhere  in  rule  6e-3(T)  is  of 
critical  concern  to  the  industry.  The 
ACLI  argued  that  it  is  inappropriate  for 
the  Commission  to  specify  insurance 
charges,  even  in  the  definition  of  sales 
load.  It  also  disagreed  with  the 
statement  in  the  adopting  release  that 
the  1980  CSO  Table  will  "more  closely 
reflect  the  actual  mortality  experience 
upon  which  flexible  life  will  be  priced." 

Moreover,  it  stated  that  specification 
of  the  1980  CSO  Table  effectively 
requires  use  of  that  table  for  insurance- 
related  purposes,  contrary  to  the 
Commission's  intent.  Finally,  the  ACLI 
maintained  that  rule  6e-3(T)  should  be 
conformed  to  the  proposed  amendment 
to  rule  6e-2.  This  amendment  would 
permit  use  of  either  the  1958  CSO  Table 
or  the  1980  CSO  Table,  whichever  is 
guaranteed  in  the  contract.  Three  other 
commenters  made  similar  comments.*** 

Notwithstanding  the  above,  the  ACLI 
letter  concluded  that  if  the  Commission 
chose  to  retain  the  assumption  of  the 
19B0  CSO  Table,  the  adopting  release 
should  speciflcally  reconfirm  that  it  is 
for  the  sole  purpose  of  providing  an 
assumption  for  regulating  sales  load 
under  the  Act. 

The  Commission  disagrees  with  the 
ACLl's  assertion  that  it  is  inappropriate 
to  specify  the  1980  CSO  Table  as  an 
assumption  necessary  to  the  definition 
of  sales  load.  To  permit  sales  load  to  be 


'**  See  discussion  of  Subparagraph  |b)tl3Hi)  in 
Section  B.e.a..  supra. 


'"  Adopting  release  at  Section  U.C.B. 

"'  In  addition,  one  commenler  proposed  a  very 
different  definition  of  the  "guideline  annual 
premium."  its  definition  deleted  reference  to  a 
maturity  date  and  defined  the  "guideline  annual 
premium"  as  equal  to  that  for  an  Option  I  contract 
(even  when  the  contract  issued  is  an  Option  II 
cocitraci).  The  suggestion  was  based  on  the 
commenter's  earlier  conclusion  that  the  guideline 
annual  premium  would  be  substantially  higher  than 
most  target  premiums.  See  discussion  of 
subparagraph  (b)(131(i)  in  Section  B.S.a..  supra. 


based  upon  the  guideline  annual 
premium,  the  assumptions  used  must  be 
designed,  to  the  maximum  extent 
possible,  to  produce  an  amount  that 
could  reasonably  be  expected  to  be  paid 
by  a  flexible  life  insurance 
contractholder.  The  1980  CSO  Table, 
combined  with  the  5%  rate  for  net 
investment  earnings  and  the  other 
assumptions,  produces  such  an 
amount.'*'  However,  the  1980  CSO 
Table  is  specified  here  for  the  sole 
purpose  of  regulating  sales  load  under 
the  Act.  It  does  not  require  insurers  to 
use  that  table  for  insurance-related 
purposes,  such  as  calculating  the  cost  of 
insurance  or  valuing  reserves.'*' 

The  ACLI  also  had  a  clarifying 
comment  with  respect  to  the  1980  CSO 
Table.  It  noted  the  ambiguity  created  by 
the  existence  of  several  versions  of  the 
1980  CSO  Table  (most  of  which  were 
issued  after  the  petition  was  filed),'*' 
and  suggested  two  alternative 
resolutions.  Specifically,  the  ACU     | 
proposed  that  companies  be  permitted 
to  use  (1)  a  1980  CSO  male  table  for 
compliance  demonstrations  in  all 
circumstances,  or  (2)  any  "non-biased" 
combination  of  tables.  The  ACLI  stated 
that  this  latter  suggestion  could  be 
accomplished  by  either  a  "universal" 
reference  to  the  1980  CSO  Table  in  the 
rule  or  by  a  deflnition  of  the  table 
parallel  to  that  in  the  Code.  Two  other 
commentators  recommended  generally 
that  smoker/non-smoker  and  sex 
distinctions,  based  on  the  relevant  1980 
CSO  Table  (and  factored  into  a 
particular  flexible  contract's  mortality 
charges),  be  recognized  in  rule  6e-3(Tl. 

The  Commission  has  determined  that 
any  fair  and  "non-biased"  combination 


"Ml  ie  true  that  stipulation  of  the  1980  CSO 
Table  m«y  not  permit  certain  life  insurers  to  charge 
the  maximum  amount  for  cost  of  insurance  and 
sales  load,  and  still  rely  on  the  guideline  annual 
premium  contract  to  receive  that  sales  load  as  early 
as  possible.  On  the  other  hand,  a  life  insurer  would 
be  able  lo  deduct  the  maximum  permissible  cost  of 
insurance  charges  (based  on  the  1958  CSO  Table) 
and  sales  load  under  the  1940  Act.  if  it  deducted  the 
load  on  Ihe  basis  of  a  level  percentage  of  payments 
received, 

'"  To  meet  the  concern  outlined  in  the  ACU 
letter  that  use  of  Ihe  1980  CSO  Table  in  the  rule 
would  dictate  its  use  for  all  other  insurance 
products  offered  by  a  company,  one  commenter 
suggested  that  companies  consider  guaranteeing 
charges  based  on  the  1958  CSO  Table,  while 
actually  charging  on  the  basis  of  the  1980  CSO 
Table. 

"•  The  ACU  letter,  at  pages  101-104,  mentioned 
a  pair  of  1980  CSO  Tables  for  male  and  female  lives, 
each  with  or  without  ten-year  select  factors:  a  1980 
CSO  smoker  and  non-smoker  mortality  table  each 
with  a  male  and  female  table,  with  or  without  10- 
year  select  mortality  factors:  and  gender-blended 
mortality  tables,  with  or  without  ten-year  select 
mortality  factors. 
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of  tables  is  acceptable.  •"°  Therefore,  the 
rule  will  continue  to  refer  to  the  "1980 
CSO  Table"  with  this  understanding. 

Finally,  the  ACU  suggested  that 
subparagraph  (c)(8)(i)(B)  of  the  guideline 
annual  premium  definition  should  refer 
specifically  to  subparagraph  (c)(4)(x). 
Subparagraph  {c)(4)(x)  reflects  the 
dividend  allowance  for  "participating" 
contracts.*"  The  Commission  agrees 
and  has  amended  the  rule  accordingly. 

5.  Paragraph  (c)(9)— Cash  Value  and 
Paragraph  (c)(10)— Cash  Surrender 
Value 

"Cash  value"  is  defmed  generally  as 
the  amount  available  in  cash  upon  a 
voluntary  termination  of  a  contract, 
without  regard  to  any  charges  upon 
termination  and  any  deduction  of 
contract  loans.  "Cash  surrender  value" 
is  defined  as  the  cash  value  of  a 
contract,  less  any  sales  load  or  other 
charges  that  may  be  deducted  upon 
redemption.  The  ACLI  suggested  that, 
for  clarification  purposes,  the  definitions 
be  revised  to  exclude  specifically 
charges  refunded  upon  exercise  of  the 
free  look  and  refund  rights.  The  ACLI 
stated  that  this  would  reflect  the 
commonly  understood  meaning  of  these 
terms  in  the  industry. 

The  definitions  do  not  need  to  be 
amended;  rather,  certain  interpretive 
matters  raised  by  the  ACLI's  letter  need 
to  be  clarified.  When  sales  load  is 
assessed  as  a  front-end  charge,  it  is 
deducted  from  payments  and,  therefore, 
never  becomes  part  of  the  investment 
base  that  is  put  into  the  separate 
account.  Thus,  refundable  excess  sales 
load  would  not  normally  be  thought  of 
as  part  of  the  cash  value.  Conversely, 
amounts  attributable  to  deferred  or 
contingent  deferred  sales  loads  are 
placed  in  the  separate  account  and 
made  part  of  the  investment  base. 
Contractholders  benefit  from  returns  on 
these  amounts  and  the  life  insurer 
assesses  asset  charges  [e.g.,  daily 
mortality  and  expense  risk  charges 
item.''^  Until  deducted,  these  amounts 
are  therefore  treated  as  part  of  the  cash 
value.  This  does  not  mean,  however, 
that  an  insurer  may  not  ultimately  take 
the  full  sales  load  to  which  it  is  entitled: 
sales  load  that  would  be  refunded  upon 


""  For  example,  it  would  t>e  appropriate  to  use  a 
male  table  for  male  lives  and  a  female  table  for 
female  lives. 

"'A  "participating"  contract  is  an  insurance 
contract  under  which  contrarlholder  dividends  are 
payable — that  is.  a  contract  that  entitles  its  owner 
to  participate  in  allocations  of  surplus,  as 
determined  by  the  corporation's  board  of  directors, 
if  the  experience  of  that  class  of  contracts  warrants 
a  refund. 

'"  These  amounts  are  included  when  calculating 
the  number  of  votes  that  a  contractholder  is  eligible 
to  cast. 


exercise  of  the  free  look  and  refund 
rights  does  not  become  part  of  a 
contractholder's  cash  surrender  value 
merely  because  of  deferral.  The  only 
limitation  is  that  no  greater  amount  may 
be  deducted  as  a  deferred  charge  than 
could  have  been  deducted  as  a  front-end 
charge. 

6.  Paragraph  (c)(12) — Contract 
Processing  Day 

The  term  "contract  processing  day"  is 
used  in  subparagraph  (b){13)(iv)  dealing 
with  redeemability  and  contract  lapses, 
and  in  subparagraph  (b)(13)(vii)  dealing 
with  notification  of  the  free  look  right.  It 
is  defined  in  paragraph  (c)(13) 
(renumbered  as  (c)(12))  of  rule  6e-3(T) 
as  any  day  on  which  charges  under  th 
contract  are  deducted  from  the  separate 
account.  The  ACU  requested 
confirmation  of  its  view  that  the  phrase 
"charges  under  the  contract"  does  not 
refer  to  asset  charges  reflected  in  net 
investment  earnings  in  the  manner 
described  in  paragraph  (c)(ll).  The 
Commission  concurs  in  this  view. 

D.  Paragraph  (d) — The  Computational 
Rules 

Paragraph  (d)  sets  forth  several 
computational  rules  to  be  used  in 
applying  rule  6e-3(T). 

1.  Paragraph  (d)(1) — Subsequent  Sales 
Loads 

a.  Subparagraph  (d)(l)(i) — Limitations 

As  discussed  above,  rule  6e-3(T) 
provides  generally  that  sales  load 
imposed  on  a  flexible  contract  may  not 
exceed  9%  of  the  sum  of  twenty 
guideline  annual  premiums."' 
Paragraph  (d)(1)  permits  sales  load  to  be 
deducted  other  than  from  payments,  i.e., 
as  a  subsequent  sales  load.*^*  The  9% 
limit  on  sales  load  shall  be  deemed 
satisfied  with  respect  to  any  subsequent 
sales  load  if  the  amount  of  sales  load 
deducted  (together  with  any  previously 
deducted  front-end  load)  is  not  more 
than  the  amount  that  could  have  been 
deducted  had  the  entire  amount  been 
taken  as  a  front-end  sales  load. 

The  ACLI  requested  that  the 
Commission  reconsider  the  rejected 
"economic  value"  approach  to  sales 
load  regulation.*'*  It  contended  that  the 


'»'  See  Section  B.6.a..  supra. 

"*  As  discussed  at  note  46.  supra,  examples  of 
subsequent  sales  load  are:  (1j  a  deferred  sales  load 
upon  full  or  partial  redemption:  (2|  a  periodic 
deduction  directly  from  a  contract's  cash  value:  |3) 
an  asset-based  sales  load:  or  (4)  a  combination  of 
any  of  the  above.  See  also  the  discussion  of  sales 
load  definition  in  Section  B.I..  supra. 

'"  Under  the  "economic  value  approach."  any 
subsequent  sales  load  would  be  permitted  so  long 
as  the  contractholder  would  be  in  the  same 
financial  condition  as  would  have  resulted  from  a 
completely  front-end  sales  loaded  contract. 


rule's  failure  to  incorporate  this 
approach  would  significantly  limit  the 
economic  viability  o''  flexible  life 
insurance,  particularly  those  contracts 
with  contingent  deferred  sales  load 
designs.  In  addition  to  the  economic 
justifications  referenced  from  the 
petition,  the  ACU  argued  that  this 
approach  is  consistent  with  the  purposes 
of  section  27(a)(1)  and  that  the 
contractholder  would  often  be  in  a 
better  position,  even  if  the  dollar  amount 
of  sales  load  exceeded  9%  of  payments 
actually  made.  For  similar  reasons,  four 
other  commenters  supported  this 
approach. 

The  Commission  continues  to  believe 
that,  to  the  extent  possible,  permissible 
sales  load  should  be  limited  to  9%  of 
payments,  as  mandated  by  section  27  of 
the  Act.  In  this  regard,  there  is  no 
persuasive  reason  for  treating 
subsequent  sales  loads  of  flexible 
contract  issuers  differently  from  those  of 
other  issuers.  Therefore,  the 
Commission  declines  to  reverse  its 
findings  on  the  "economic  value" 
approach.'" 

The  ACLI  also  offered  certain  other 
revisions  of  paragraph  (d)(1).  They 
stated  that  the  paragraph,  by  its 
reference  to  sales  load  deducted  "during 
each  contract  period  '  through  the 
specified  maturity  date,  can  be  read  to 
suggest  that  the  subsequent  sales  load  in 
any  year  may  not  exceed  the 
permissible  front-end  sales  load 
deductible  in  that  year  only.  The 
Commission  agrees  with  the  need  for 
technical  revision  to  clarify  that  the 
subsequent  sales  load  is  to  be  tested  on 
a  cumulative  basis.  This  will  be 
accomplished  by  replacing  the  timing 
notion  of  contract  periods  for  purposes 
of  sales  load  regulations  with  that  of 
receipt  of  guideline  annual  premiums. 
i.e.,  "aggregate"  approach  to  sales 
loads.'" 

In  connection  with  this  comment,  the 
ACLI  asserted  that  subsequent  sales 
load  "may  be  imposed  in  any  contract 
period  even  if  payments  equal  to  the 
guideline  amount  have  not  been  made." 
The  Commission  reiterates  that  the 
assumed  payment  of  20  guideline  annual 
premiums  to  demonstrate,  prospectively. 


'"  The  findmgs  are  discussed  more  fully  in  the 
adopting  release  in  connection  with  paragraph 
(d)(1).  The  light  of  the  rejection  of  the  "economic 
value"  approach,  paragraph  (d|(1|(i)(B)'s  reference 
to  "guideline  single  premium"  and  paragraph 
(d)(Z)(ii)(B)  have  been  deleted.  In  addition,  the 
Commission  has  streamlined  the  text  of  paragraph 
(d)(1).  The  changes  are  strictly  clarifying  ones:  they 
represent  no  change  in  substantive  policy. 

'"  Sw  Section  B.S.a.  and  b..  supra.  One 
commenter  also  suggested  that  subsequent  sales 
loads  be  limited  by  reference  to  the  permissible 
cumulative  front-end  load. 
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sales  load  compliance  with  the  9%  of 
payments  limitation,  is  not  the  same  as 
"pretending"  that  guideline  annual 
premiums  have  been  paid  at  the  time  the 
sales  load  is  deducted."*  The  policy 
that  sales  load  cannot  be  taken  unless  a 
payment  has  actually  been  made  is  also 
consistent  with  the  rule's  provision  that 
life  insurers  be  able  to  fix  payments  for 
the  first  two  years.  This  provision  was 
designed  to  enable  insurers  to  charge 
the  maximum  permissible  sales  loads 
they  claimed  were  necessary. 

b.  Subparagraph  (d)(l){ii) — Stair  Step 

Subparagraph  {d)(l)(ii)  provides 
exemptive  relief  from  the  requirements 
of  section  27(a)(3)  for  subsequent  sales 
loads.  It  corresponds  to  the  relief 
provided  by  subparagraph  (b)(13)(ii)  for 
front-end  sales  loads.  The  paragraph 
provides  for  a  stair  step  requirement 
that  the  amount  of  any  subsequent  sales 
load  deducted  shall  not  exceed  the 
proportionate  amount  of  sales  load 
proviously  deducted  under  the  same 
methods. 

The  ACLI  noted  that  the  terms 
"proportionate  amount"  and  sales  load 
"method"  are  not  defined  in  the  rule.  It 
requested  confirmation  of  its 
understanding  that  "methods"  appears 
to  be  distinguished  on  the  basis  of 
timing  and  the  manner  in  which  a  charge 
is  calculated,  and  that  "proportionate 
amount"  refers  to  sales  load  under  each 
separate  method  in  proportion  to  the 
base  on  which  sales  load  is  computed 
pursuant  to  the  method.  Another 
commenter  suggested  that  it  would  be 
sufficient  to  limit  sales  load  deducted 
from  assets  by  reference  to  permissible 
cumulative  front-end  load.  This 
commenter  argued  that  it  was  not 
helpful  to  "strain"  the  stair  step  concept 
by  applying  it  to  subsequent  sales  loads. 

In  examining  sales  load  structures  for 
stair  step  violations,  a  method-by- 
method  approach  should  be  used,  as 
noted  in  the  release  adopting  Rule  6e- 
3(T).  Under  this  approach,  the  stair  step 
requirement  is  applied  separately  to  the 
base  test  contract  and  the  incremental 
test  contract.  Therefore,  upon  an 


13H  5pp  Section  B.6.a.,  supra.  However,  the  ACIJ 
letter  is  correct  if  it  was  referring  to  the  situation 
where,  for  example,  a  fourth  "guideline  annuul 
premium"  of  S2.000.  subject  to  a  10%  sales  load, 
arrives  in  three  Instullmenli:  the  life  insurer  may 
deduct  10%  for  each  of  the  two  installments  that 
were  received  prior  to  a  partial  redemption  without 
waitinf;  until  the  full  fourth  guideline  amount  has 
been  recaived.  The  assamption  that  20  GAP*  will  t>e 
paid  is  necesary  to  demonstrate  that,  over  the  life  of 
the  contract,  the  sales  load  paid  will  average  no 
more  than  9^.  In  a  scheduled  premium  product,  one 
is  permitted  to  assume  thiit  20  annual  premiums  will 
be  p.iid.  The  GAP  concr4)t  is  needed  only  to 
approximate  an  "annual  premium."  No  other 
difference  in  sales  load  slnicture  is  needed  or 
intended. 


increase  in  the  contract's  death  benefit, 
a  new,  separate  determination  of 
whether  the  sales  load  structure 
complies  with  the  stair  step  requirement 
should  be  made.  However,  such  a 
determination  is  subject  to  the 
additional  requirement  that  the 
maximum  amount  charged  for  sales  load 
pursuant  to  each  method  under  the 
incremental  test  contract  cannot  be 
greater  than  that  charged  pursuant  to 
the  corresponding  method  under  the 
base  test  contract.  For  example,  if  the 
base  test  contract  provided  for  a  front- 
end  load  of  30%  on  the  first  guideline 
annual  premium,  the  front  end  load  on 
the  first  guideline  annual  premium  under 
the  incremental  test  contract  could  not 
exceed  30%. 

The  Commission  believes  that, 
consistent  with  section  27,  the  stair  step 
concept  should  not  be  limited  to  front- 
end  sales  loads.  The  concept  may, 
however,  be  difficult  to  apply  to  one 
particular  method,  i.e.,  an  asset-based 
sales  load  structure.  A  literal  application 
of  the  stair  step  requirement  would,  in 
effect,  thwart  the  use  of  asset-based 
sales  load  designs.  Thus,  the  language  of 
the! stair  step  requirement,  as  applied  to 
asset-based  sales  loads,  has  been 
modified  slightly  to  sharpen  its  focus. 
Solely  with  respect  to  this  sales  load 
method,  the  stair  step  provision  is  now 
directed  at  changes  in  the  asset-based 
rate,  rather  than  changes  in  the  actual 
dollar  amount  deducted.  The  stair  step 
requirement  would  preclude  an  asset- 
based  sales  load  structure  that  allows 
the  insurer  to  deduct  a  higher 
percentage  of  assets  than  was 
prerviously  deducted  under  the  same 
method.  Thus,  an  insurer  may  not 
increase  the  percentage  of  assets  taken 
as  Bales  load  above  any  of  the 
percentages  previously  taken,  without 
violating  the  stair  step  requirement.'^* 

2.  Paragraph  (d)(2)— Sales  Load  on 
Changes  in  Contract  Benefits 

Paragraph  (d)(2)  sets  forth  the 
computational  rules  to  be  used  in 
determining  the  permissible  sales  load 
on  an  increase  in,  or  addition  of, 
insurance  benefits  requested  by  a 
coBtractholder  after  issuance  of  the 
contract.'*"  Subparagraph  (d)(2)(i) 


'»•  See  paragraph  (d)(l)(ii)(B).  The  Commission 
recognizes  that  the  dollar  amount  of  sales  load 
■ctvally  taken  may  increase  or  decrease  daily  as  a 
percentage  of  payments.  This  does  not  contravene 
the  policies  underlying  the  stair  step  requirement, 
sinte  the  fluctuations  would  be  due  to  factors 
beyond  the  insurer's  control.  The  insurer 
nevertheless  would  be  subject  to  the  sales  load 
limitations  set  out  in  subparagraphs  (b)(13)  (i),  |v) 
and  (viii)  of  the  rule,  and  it  may  not  deduct  more 
sales  load  on  a  subsequent  basis  than  that 
peimitled  to  be  deducted  as  a  fronl-end  charge. 

"°  The  text  of  the  paragraph  has  been  simplified. 


affirmatively  permits  sales  load  in  those 
cases.  Seles  load  on  each  payment  up 
through  receipt  of  each  guideline  annual 
premiuna, '*'  may  not,  however,  exceed 
that  which  would  be  permissible  under 
the  "base  test  contract"  ***  and  the 
"incremental  test  contract."  '*^  i.e.,  the 
total  sales  load  may  not  exceed  the  sum 
of  the  corresponding  loads  under  these 
tests.'** 

Paragraph  (d)(2)  goes  on  to  provide 
that  a  flexible  contract  need  not  contain 
free  look,  refund  or  conversion  rights 
with  respect  to  an  increase  or  addition  if 
the  incremental  test  contract  deducts  no 
more  than  fifty  percent  of  the  otherwise 
permissible  maximum  sales  load.'*' 
Finally,  subparagraph  (d)(2){iii)(D)  does 
not  permit  additional  sales  loads  on 
automatic  benefit  changes  or  on  changes 
in  death  benefit  options. 

The  ACLI  and  others  suggested  that 
the  Commission  clarify  the  application 
of  the  "50%"  incremental  test  contract 
requireihent.'*'  The  ACLI  also 
commented  on  coversion  rights 
following  an  increase  in  death  benefits. 
Finally,  the  ACLI  and  another 
commenter  inquired  as  to  whether  sales 
load  could  be  deducted  upon  a  decrease 
in  face  amount. 

As  a  result  of  the  comments  received 
and  the  flexible  contracts  filed  since 
rule  6e-3(T)  was  adopted,  it  is  apparent 
that  further  clarification  of  the  fifty 
percent  sales  load  test  is  necessary. 

The  sales  load  limits  for  the  base  test 
contract  dictate  the  maximum  sales  load 
for  the  incremental  test  contract.'*'  If 


'*'  See  Section  B.6.a.,  aupro.  regarding  the 
"aggregate"  approach  to  sales  load  regulation. 

'*'  The  base  test  contract  is  defined  in  paragraph 
(d)(2)(iii)|B)  generally  as  the  actual  contract  without 
the  increase  or  change  in  insurance  benefits. 

'*'  The  incremental  lest  contract  is  defined  in 
paragraph  (dj(2)fiii)(C)  generally  as  a  contract 
identical  to  the  actual  contract  (defined  in 
paragraph  (d|(2)|iii)tA)).  but  providing  only  the 
increment.ll  change  in  benefits. 

'•*  Paregraph  (d)(2)(i)  previously  set  forth  these 
limitations  as  two  separate  tests  (former  paragraphs 
(dl(2)(i)(A]  and  (d)(2)|i)(B)).  With  the  adoption  of  the 
aggregate  approach,  however,  this  is  no  longer 
necessary,  and  the  paragraph  has  been  revised 
accordingly. 

'**  This  limitation  was  formerly  part  of  the 
definition  of  "incremental  test  contract."  It  is  now 
set  forth  (eparately  in  paragraph  (d|(2)(ii)(D)  as  one 
of  the  procedures  for  applying  paragraph  (d)(2). 

'■*"  The  ACU  slated  that  the  "50%"  test  couW  be 
read  as  limiting  average  sales  loads  to  4H%  rather 
than  9%.  It  should  not.  however,  be  read  to  limit 
sales  load  that  does  not  otherwise  trigger  free  look 
rights. 

'*''  Th«  exemptive  relief  granted  from  the  stair 
step  provtsions  (discussed  below)  does  not  permit  a 
larger  percentage  of  sales  load  to  be  deducted  for 
the  incremental  test  contract  than  for  the  base  test 
contract.  In  reality,  there  is  only  one  "actual" 
contract. 


the  original  (base  test)  contract  provides 
for  a  sales  load  of  9%  or  less  of  each 
payment,  then  neither  section  27  of  the 
Act  nor  rule  6e-3{T)(b)(13)  requires  the 
contractholder  to  be  given  "free  look," 
refund,  or  conversion  rights.  Therefore, 
an  incremental  test  contract  related  to 
this  base  test  contract  would  not  be 
required  to  provide  these  rights  either. 

If,  for  example,  an  original  contract 
provides  for  a  sales  load  of  10-30%  of 
payments  up  to  the  first  guideline 
annual  premium,  section  27(f)  of  the  Act 
and  paragraph  {b)(13)(viii)  of  the  rule, 
would  require  that  a  free  look  right  be 
given.'*'  If  the  incremental  test  contract 
deducts  the  same  sales  load,  this  same 
right  would  have  to  be  provided. 
However,  if  the  incremental  test 
contract  takes  only  half  of  the  sales  load 
otherv,rise  permissible  under  the  actual 
contract, '*»  e.g.,  50%  of  30%  of  payments 
up  to  the  first  guideline  annual  premium 
(15%  of  such  payments),  then,  under 
paragraph  (d)(2){ii)(D),  no  free  look  need 
be  provided.  The  paragraph  would 
effectively  exempt  the  incremental  test 
contract  from  the  Act's  requirement  of  a 
free  look  right  at  sales  loads  of  10%  to 
15%.  as  long  as  those  amounts  represent 
no  more  than  half  of  the  otherwise 
permissible  sales  load  under  the  original 
contract. 

If  a  contract  initially  deducts  an 
excess  sales  load  of  31%  to  50%  of 
payments  up  to  the  first  guideline 
annual  premium,  paragraph  (b)(13)(v) 
would  require  that  a  24-month  surrender 
and  refund  right,  and  a  24-month 
conversion  right,  be  provided.""  If  the 
incremental  test  contract  charged  the 
same  amounts,  it  would  be  subject  to 
the  same  requirements.  However,  if  the 
incremental  test  contract  deducted  only 
half  of  the  otherwise  permissible  sales 
load.  e.g..  50%  of  50%  (25%)  of  payments 
up  to  the  first  guideline  annual  premium, 
none  of  these  rights  need  be 
provided.'*'  Sales  load  in  excess  of  25% 
of  payments  up  to  the  first  guideline 
annual  premium  for  the  incremental  test 
contract  would  trigger  the  need  to 
provide  the  rights  contained  in 
paragraph  6e-3(T)(b)(13)(v).  Therefore, 
the  conversion  right  would  be 
immediately  operable,  but  only  sales 
load  in  excess  of  30%  of  payments  up  to 
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'"  A  free  look  right  must  he  given  with  respect  to 
any  base  test  contract  having  a  sales  load  of  greater 
than  9%  of  paytnenls. 

'**  "Actual  contract"  is  denned  in  subparagraph 
(d||2)(iii)  as  the  flexible  contract  issued  to  the 
conlractholdcrs.  and  adjusted  for  the  increase  in  or 
addition  of  insurance  benefits,  as  of  the  date  of  the 
increase  or  addition. 

"^  A  free  look  right  would  also  have  to  l>e 
provided. 

''^'  A  free  look  right  would  not  have  to  he 
provided  either  in  this  instance. 


the  first  guideline  annual  premium 
would  have  to  be  refunded  (sales  load 
between  26%  and  30%  would  be  refund- 
proof).'** 

A  related  issue  that  has  arisen  in  this 
area  involves  the  need  for  guidance  and 
uniformity  on  premium  allocations 
between  the  original  contract  and  the 
increase  or  addition  of  benefits. '  *'  A 
proportionate  allocation  is  the  fairest 
rule  to  apply  across  the  board.  This 
means  that  for  all  payments  received 
after  an  increase  of  insurance  benefits, 
there  would  be  a  proportionate 
allocation  of  payments  between  the 
base  test  contract  and  the  incremental 
test  contract,  on  the  basis  of  their 
relative  guideline  annual  premiums.'** 
Thus,  under  proportionate  allocation,  a 
life  insurer  may  not  automatically  deem 
the  next  payments  received  as  being 
entirely  "for"  the  increase  in  benefits. 
Were  the  insurer  permitted  to  do  so,  it 
would  likely  subject  those  payments  to 
a  higher  percentage  of  sales  load 
because  the  base  test  contract  would  be 
in  "trail  load,"  while  the  incremental 
test  contract  would  be  subject  to  higher 
early  sales  load.'** 

Proportionate  allocation  also  applies 
where  no  additional  payments  are 
required.  Under  the  design  of  a  flexible 
contract,  charges  may  be  assessed 
against  cash  value  to  continue  the 
contract  without  the  necessity  of  a 
payment  being  made.  In  addition,  sales 
load  may  be  taken  as  a  charge  against 
assets.  Therefore,  it  would  be  possible, 
under  the  designs  of  some  contracts,  for 
an  increase  to  be  added  and  funded  on 
the  basis  of  the  existing  cash  value 
rather  than  by  requiring  that  a  payment 
be  made  specifically  for  the  increase. 
Under  proportionate  allocation,  the 
existing  cash  value  would  be  allocated 
proportionately  between  the  base  test 
and  incremental  test  contracts  on  the 
basis  of  their  respective  guideline 
annual  premiums.  The  cash  value  under 
the  incremental  test  contract  would  be 
treated  as  a  payment  received  in 
anticipation  of  the  increase  and  could  be 
subject  to  a  sales  load.  The  insurer  may, 
however,  require  the  contractholder  to 
make  a  further  payment  if  the  cash 
value,  as  allocated,  is  insufficient  to 


'"  See  section  B.6.8..  supra.  The  free  look  right 
would  also  be  immediately  operable. 

'"  One  commenter  supported  the  idea  of 
premium  allocation. 

'"  If  the  base  test  contract  had  a  GAP  of  $1,000 
and  an  increase  with  a  GAP  of  S500  was  added,  the 
next  S8.000  payment  received  would  be  allocated 
S6.000  to  the  base  test  contract  and  S3.000  to  the 
incremental  test  contract. 

'^'  After  one  or  more  assessments  of  sales  load 
in  excess  of  9%,  the  percentage  must  drop  so  that 
the  total  sales  load  for  twenty  guideline  annual 
premiums  does  not  exceed  an  average  of  fl^ii  overall. 


support  the  actual  contract.  The 
Commission  has  determined  to  amend 
paragraph  (d)(2)  of  the  rule  to  better 
reflect  the  above  interpretations. 
Although  these  amendments  represent 
no  change  in  policy,  comment  is 
requested. 

With  reference  to  conversion  rights 
upon  an  addition  or  increase  in  face 
amount,  the  ACU  suggested  that  these 
rights  be  afforded  only  if  the 
contractholder  could  have  purchased 
outright  a  fixed  benefit  contract 
providing  the  same  type  and  amount  of 
benefit  as  the  increase.  The  ACU  also 
noted  that  when  these  rights  are 
exercised,  it  is  necessary  to  determine 
the  contract  values  allocable  to  the 
increase.  It  recommended  that  these 
allocation  procedures,  like  the 
conversion  right  at  issue,  be  developed 
by  the  life  insurer  and  filed  as  an  exhibit 
to  the  registration  statement  for 
Commission  review.  However,  the  letter 
also  requested  that  a  standardized 
allocation  procedure  be  incorporated 
into  the  rule  as  a  "safe  harbor." 

As  indicated  above,  the  rules  has 
been  amended  to  require  proportionate 
allocation.  While  conversion  rights 
would  not  accompany  certain  types  of 
additions.'**  simple  increases  in 
benefits  should  have  these  rights 
attached,  as  discussed  above,  with 
respect  to  allocation. 

Finally,  with  respect  to  sales  load 
upon  decreases  in  face  amount,  rule  6e- 
3(T)  permits  the  assessment  of  a  sales 
load  in  any  manner  that  is  fair,  non- 
discriminatory, and  consistent  with  the 
rule.  Once  again,  the  operative  principle 
is  that  no  more  sales  load  may  be 
deducted  on  a  subsequent  basis  than 
could  have  been  deducted  as  a  front-end 
charge;  sales  loads  on  decreases  in  face 
amount  would  be  in  the  nature  of 
deferred  or  contingent  deferred  sales 
loads.'*'  For  these  purposes,  a  decrease 
in  face  amount  would  be  analogous  to  a 
partial  redemption.'** 

Several  sales  load  designs  relevant  to 
decreases  in  face  amount  can  be  seen  in 
public  registration  statements  on  file.'** 


'"  The  ACU  cited  in  ilb  letter  examples  of 
tienefits  as  to  which  conversion  rights  should  not  t>e 
required:  waiver  of  premium  nders  and  incidental 
benefits  such  as  cost  of  living  adjustments  and 
guaranteed  insurability  options.  This  view  is 
correct. 

"^  This  is.  of  course,  different  from  increases  in 
fact  amount,  which  justify  an  additional  sales  load, 
whether  front-end  or  subsequent. 

'  ''^  If  sales  load  is  taken  as  a  pi^rcenlage  of 
payments  up  to  one  or  more  CAPs.  the  appropriate 
GAP  limit  to  use  after  a  decrease  in  face  amount  is. 
of  course,  the  GAP  for  the  revised  contract. 

"*  See.  e.g..  MONY  America  Variable  Account  L 
(File  No.  2-95iJ90.  Feb.  20, 1986)  and  Luthcm 

Continued 
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Nonetheless,  this  area  has  not 
developed  sufficiently  to  pennit 
discussion  on  all  possible  ways  in  which 
it  may  be  permissible  to  deduct  sales 
load  on  a  decrease.  However,  where 
there  is  a  decrease  in  face  amount 
following  an  increase,  the  "fairness" 
standard  requires  that  the  determination 
of  sales  load  assessments  be  on  a  basis 
consistent  with  cost  of  insurance 
deductions.  For  example,  the  method  of 
"last  in,  first  out"  would  mean  that,  for 
purposes  of  both  the  sales  load  and  the 
cost  of  insurance  deductions,  the  face 
amount  would  be  reduced  in  the  order  of 
(a)  the  face  amount  provided  by  the 
most  recent  increase;  (b)  the  next  most 
recent  increases  successfully;  and  (c)  the 
initial  face  amount.  The  rule  already 
permits  decreases  in  the  face  amount  of 
insurance  and  a  series  of  increases; 
therefore,  no  further  amendments  in  this 
regard  have  been  made. 

Transition  Period  and  "Grandfathering" 

Registration  statements  for  flexible 
contracts  that  are  filed  within  30  days  of 
publication  of  this  release  in  the  Federal 
Register  may  use  the  provisions  of  rule 
6e-3(T)  as  constituted  prior  to  this 
modification  or  may  use  the  rule  as 
modified.  Registration  statements  that 
are  filed  31  days  or  more  after  the 
publication  would  have  to  rely  on  the 
modified  temporary  rule.  All  registrants, 
of  course,  may  rely  on  the  many 
clarifications  and  interpretations  of  both 
versions  of  the  rule  that  are  spelled  out 
in  this  release.  Registrants  relying  on  the 
old  version  of  the  temporary  rule  do  not 
have  to  modify  their  contract  designs  to 
conform  with  the  new  version  of  the 
temporary  rule.  However,  at  the  time  of 
final  adoption  of  rule  6e-3,  registrants 
using  either  version  of  the  temporary 
rule  would  have  one  year  to  adjust  to 
any  changes  required  to  conform  their 
contract  designs  to  the  final  rule. 
Contracts  sold  during  that  year  and 
during  times  prior  to  that  transition  year 
would  be  "grandfathered"  to  prevent  the 
need  to  modify  executed  contracts 
retroactively. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Chairman  of  the  Commission 
previously  certified  that  rule  6e-3(T)  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  comments  were  received  on 
that  certification.  The  amendments  do 


Brotherhood  Variable  Insurance  Account  (Filf  No. 
33-3243,  Ffib.  11. 1986).  See  also  the  exemptive  order 
issued  to  the  Pruco  Life  Insurance  Company,  el  al.. 
investment  Company  Act  Release  Nos.  14545  (May 
29.  in85)  |50  FR  23782  (|une  5. 19a.S]|  and  14605  (|une 
28.1985). 


not  alter  the  basis  for  this 
determination. 

Paperwork  Reduction  Act 

lliese  amendments  to  Rule  6e-3(T) 
are  not  subject  to  the  Act  because  they 
do  not  impose  an  information  collection 
requirement. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordlceeping  requirements,  Securities. 

Text  of  Revised  Rule 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

P6rt  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Sees.  38.  40.  54  Stat.  841,  842;  15 
U.SX:.  80a-37,  800-89  '  *  *  §  270.6e-3(T)  also 
issued  under  sec.  6(e).  15  U.S.C.  80a-5(e). 

2.  By  revising  §  270.6e-3(T}  to  read  as 
follows: 

§  270.6«-3(T)    Temporary  exemptions  for 
flexible  premium  variable  IHe  Insurance 
separate  accounts. 

(a)  A  separate  account,  and  its 
investment  adviser,  principal 
underwriter  and  depositor,  shall,  except 
as  provided  in  paragraph  (b)  of  this 
Rule,  comply  with  all  provisions  of  the 
Investment  Company  Act  of  1940  (15 
U,S.C.  80a-l  et  seq.j  and  the  rules  under 
it  that  apply  to  a  registered  investment 
company  issuing  periodic  payment  play 
certificates  if: 

(1)  It  is  a  separate  account  within  the 
meaning  of  section  2(a)(37)  of  the  Act 
[15  U.S.C.  80a-2(a)(371j  and  is 
established  and  maintained  by  a  life 
insurance  company  pursuant  to  the 
insurance  laws  or  code  of  (i)  any  state 
or  territory  of  the  United  States  or  the 
District  of  Columbia,  or  (ii)  Canada  or 
any  province  thereof,  if  it  complies  with 
Rule  7d-l  (17  CFR  270.7d-l]  under  the 
Act  (the  "life  insurer"); 

(2)  The  assets  of  the  separate  account 
are  derived  solely  from  (i)  the  sale  of 
flexible  premium  variable  life  insurance 
contracts  ("flexible  contracts")  as 
defined  in  paragraph  (c)(1)  of  this  Rule, 
(ii)  the  sale  of  scheduled  premium 
variable  life  insurance  contracts 
("scheduled  contracts")  as  defined  in 
paragraph  (c)(1)  of  Rule  6e-2  [17  CFR 
270.6e-2]  under  the  Act,  (iii)  funds 
corresponding  to  dividend 
accumulations  with  respect  to  such 
contracts,  and  (iv)  advances  made  by 
the  life  insurer  in  connection  with  the 
operation  of  such  separate  account; 


(3)  The  separate  account  is  not  used 
for  variable  annuity  contracts  or  other 
contract  liabilities  not  involving  life 
contingencies; 

(4)  The  separate  account  is  legally 
segregated,  and  that  part  of  its  assets 
with  a  value  approximately  equal  to  the 
reserves  and  other  contract  liabilities  for 
such  separate  account  are  not 
chargeable  with  liabilities  arising  from 
any  other  business  of  the  life  insurer; 

(5)  The  value  of  the  assets  of  the 
separate  account,  each  time  adjustments 
in  the  reserves  are  made,  is  at  least 
equal  to  the  reserves  and  other  contract 
liabilities  of  the  separate  account,  and  at 
all  other  times  approximately  equals  or 
exceeds  the  reserves  and  liabilities;  and 

(6)  The  investment  adviser  of  the 
separate  account  is  registered  under  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-l  et  seq.]. 

(b)  A  separate  account  that  meets  the 
requirements  of  paragraph  (a)  of  this       * 
Rule,  and  its  investment  adviser,  { 

principal  underwriter  and  depositor 
shall  be  exempt  with  respect  to  flexible 
contracts  funded  by  the  separate 
account  from  the  following  provisions  of 
the  Act: 

(1)  Section  2(a)(35)  [15  U.S.C.  80a- 
2(a)(35)J,  Provided,  however.  That  the 
term  "sales  load,"  as  used  in  the  Act 
and  rules  under  it,  shall  have  the 
meaning  set  forth  in  paragraph  (c)(4)  of 
this  Rule.  And  provided  further.  That  in 
connection  with  any  sales  load 
deducted  pursuant  to  paragraph  (d)(1)  of 
this  Rule,  the  separate  account  and 
other  persons  shall  be  exempt  from 
secUons  2(a)(32)  [15  U.S.C.  80a-2(a)(32)], 
12(b)  [15  U.S.C.  80a-12(b)l,  22(c)  [15 
U.S.C.  a0a-22(c)],  26(a)  (15  U.S.C.  80a- 
26(a)],  27(c)(1)  [15  U.S.C.  80a-27(c)(l)), 
27(c)(2)[15  U.S.C.  80a-27(c)(2)],  and  27(d) 
(15  U.S.C.  80a-27(d)],  and  Rules  12b-l 
[17  CFR  270.12b-l]  and  22c-l  [17  CFR 
270.22C-11. 

(2)  Section  7  (15  U.S.C.  80a-7j.  ; 

(3)  Section  8  [15  U.S.C.  80a-S],  to  the 
extent  that: 

(i)  For  purposes  of  paragraph  (a)  of 
section  8,  the  separate  account  filed 
with  the  Commission  a  notification  on 
Form  N-6EI-1  (17  CFR  274.301)  which 
identifies  the  separate  account;  and 

(ii)  For  purposes  of  paragraph  (b)  of 
section  8,  the  separate  account  shall  file 
with  the  Commission  the  form 
designated  by  the  Commission  within 
ninety  days  after  filing  the  notification 
on  Form  N-6EI-1,  Provided,  however, 
That  if  the  fiscal  year  of  the  separate 
account  end  within  this  ninety  day 
period,  the  form  may  be  filed  within 
ninety  ^ays  after  the  end  of  such  fiscal 
year. 
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(4)  Section  9  (15  U.S.C.  80a-9],  to  the 
extent  that: 

(i)  The  eligibility  restrictions  of 
section  9(a)  shall  not  apply  to  persons 
who  are  officers,  directors  or  employees 
of  the  life  insurer  or  its  affiliates  and 
who  do  not  participate  directly  in  the 
management  or  administration  of  the 
separate  account  or  in  the  sale  of 
flexible  contracts;  and 

(ii)  A  life  insurer  shall  be  ineligible 
under  paragraph  (3)  of  section  9(a)  to 
serve  as  investment  adviser,  depositor 
of  or  principal  underwriter  for  the 
separate  account  only  if  an  affiliated 
person  of  such  life  insurer,  ineligible  by 
reason  of  paragraphs  (1)  or  (2)  of  section 
9(a),  participates  directly  in  the 
management  or  administration  of  the 
separate  account  or  in  the  sale  of 
flexible  contracts. 

(5)  Section  13(a)  [15  U.S.C.  80a-13(a)), 
to  the  extent  that: 

(i)  An  insurance  regulatory  authority 
may  require  pursuant  to  insurance  law 
or  regulation  that  the  separate  account 
make  (or  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  sub-classification  or 
investment  policies  of  the  separate 
account: 

(ii)  Changes  in  the  investment  policy 
of  the  separate  account  initiated  by  its 
contractholders  or  board  of  directors 
may  be  disapproved  by  the  life  insurer, 
if  the  disapproval  is  reasonable  and  is 
based  on  a  good  faith  determination  by 
the  life  insurer  that: 

(A)  The  change  would  violate  state 
law;  or 

(B)  The  change  would  not  be 
consistent  with  the  investment 
objectives  of  the  separate  account  or 
would  result  in  the  purchase  of 
securities  for  the  separate  account 
which  vary  from  the  general  quality  and 
nature  of  investments  and  investment 
techniques  used  by  other  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company  with 
similar  investment  objectives; 

(iii)  Any  action  described  in 
paragraph  (b)(5)(i)  or  (ii)  of  this  Rule  and 
the  reasons  for  it  shall  be  disclosed  in 
the  next  communication  to 
contractholders,  but  in  no  case,  later 
than  twelve  months  from  the  date  of 
such  action. 

(6)  Section  14(a)  [15  U.S.C.  80a-14(a)], 
Provided,  That  until  the  separate 
account  has  total  assets  of  at  least 
SlOO.OOO,  the  life  insurer  shall  have  (i)  a 
combined  capital  and  surplus,  if  a  stock 
company,  or  (ii)  an  unassigned  surplus, 
if  a  mutual  company,  of  not  less  than 
$1,000,000  as  set  forth  in  the  balance 
sheet  of  such  life  insurer  contained  in 
the  registration  statement  for  flexible 
contracts  filed  under  the  Securities  Act 


of  1933  [15  U.S.C.  77a  et  seq.j  (the  "1933 
Act"). 

(7)(i)  Section  15(a)  [15  U.S.C.  80a- 
15(a)),  to  the  extent  it  requires  that  the 
initial  written  contract  with  the 
investment  adviser  shall  have  been 
approved  by  the  vote  of  a  majority  of 
the  outstanding  voting  securities  of  the 
registered  investment  company, 
Provided,  That: 

(A)  The  investment  adviser  is  selected 
and  a  written  contract  is  entered  into 
before  the  effective  date  of  the  1933  Act 
registration  statement  for  flexible 
contracts,  and  that  the  terms  of  the 
contract  are  fully  disclosed  in  the 
registration  statement,  and 

(B)  A  written  contract  is  submitted  to 
a  vote  of  contractholders  at  their  first 
meeting  and  within  one  year  after  the 
effective  date  of  the  1933  Act 
registration  statement,  unless  the 
Commission  upon  written  request  and 
for  good  cause  shown  extends  the  time 
for  the  holding  of  such  meeting; 

(ii)  Sections  15  (a),  (b)  and  (c),  to  the 
extent  that: 

(A)  An  insurance  regulatory  authority 
may  disapprove  pursuant  to  insurance 
law  or  regulation  any  contract  between 
the  separate  account  and  an  investment 
adviser  or  principal  underwriter 

(B)  Changes  in  the  principal 
underwriter  for  the  separate  account 
initiated  by  contractholders  or  the  board 
of  directors  of  the  separate  account  may 
be  disapproved  by  the  life  insurer. 
Provided.  That  such  disapproval  is 
reasonable; 

(C)  Changes  in  the  investment  adviser 
of  the  separate  account  initiated  by 
contractholders  or  the  board  of  directors 
of  the  separate  account  may  be 
disapproved  by  the  life  insurer. 
Provided,  That  such  disapproval  is 
reasonable  and  is  based  on  a  good  faith 
determination  by  the  life  insurer  that: 

(7)  The  proposed  investment  advisory 
fee  will  exceed  the  maximum  rate 
specified  in  any  flexible  contract  that 
may  be  charged  against  the  assets  of  the 
separate  account  for  such  services;  or 

(2)  The  proposed  investment  adviser 
may  be  expected  to  employ  investment 
techniques  which  vary  from  the  general 
techniques  used  by  the  current 
investment  adviser  to  the  separate 
account,  or  advise  the  purchase  or  sale 
of  securities  which  would  not  be 
consistent  with  the  investment 
objectives  of  the  separate  account,  or 
which  would  vary  from  the  quality  and 
nature  of  investments  made  by  other 
separate  accounts  with  similar 
investment  objectives  of  the  life  insurer 
or  an  affiliated  life  insurance  company; 

(D)  Anv  action  described  in  paragraph 
(b)(7)(ii)  (A),  (B)  or  (C)  of  this  Rule  and 
the  reasons  for  it  shall  be  disclosed  in 


the  next  communication  to 
contractholders,  but  in  no  case,  later 
than  twelve  months  from  the  date  of 
such  action. 

(8)  Section  16(a)  [15  U.S.C.  80a-16(a)l, 
to  the  extent  that: 

(i)  Directors  of  the  separate  account 
serving  before  the  first  meeting  of  the 
account's  contractholders  are  exempt 
from  the  requirement  of  section  16(a) 
that  they  be  elected  by  the  holders  of 
outstanding  voting  securities  of  the 
account  at  an  annual  or  special  meeting 
called  for  that  purpose.  Provided.  That: 

(A)  Such  persons  were  appointed 
directors  of  the  account  by  the  life 
insurer  before  the  effective  date  of  the 
1933  Act  registration  statement  for 
flexible  contracts  and  are  identified  in 
the  registration  statement  (or  are 
replacements  appointed  by  the  life 
insurer  for  any  such  persons  who  have 
become  unable  to  serve  as  directors), 
and 

(B)  An  election  of  directors  for  the 
account  is  held  at  the  first  meeting  of 
contractholders  and  within  one  year 
after  the  effective  date  of  the  1933  Act 
registration  statement  for  flexible 
contracts,  unless  the  time  for  holding  the 
meeting  is  extended  by  the  Commission 
upon  written  request  and  for  good  cause 
shown: 

(ii)  A  member  of  the  board  of 
directors  of  the  separate  account  may  be 
disapproved  or  removed  by  an 
insurance  regulatory  authority  if  the 
person  is  not  eligible  to  be  a  director  of 
the  separate  account  under  the  law  of 
the  life  insurer's  domicile. 

(9)  Section  17(f)  [15  U.S.C.  80a-17(f)J, 
to  the  extent  that  the  securities  and 
similar  investments  of  a  separate 
account  organized  as  a  management 
investment  company  may  be  maintained 
in  the  custody  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company. 
Provided.  That: 

(i)  The  securities  and  similar 
investments  allocated  to  the  separate 
account  are  clearly  identified  as  owned 
by  the  account,  and  the  securities  and 
similar  investments  are  kept  in  the  vault 
of  an  insurance  company  which  meets 
the  qualifications  in  paragraph  (b)(9)(ii) 
of  this  Rule,  and  whose  safekeeping 
function  is  supervised  by  the  insurance 
regulatory  authorities  of  the  jurisdiction 
in  which  the  securities  and  similar 
investments  will  be  held; 

(ii)  The  insurance  company 
maintaining  such  investments  must  file 
with  an  insurance  regulatory  authority 
of  a  state  or  territory  of  the  United 
States  or  the  District  of  Columbia  an 
annual  statement  of  its  financial 
condition  in  the  form  prescribed  by  the 
National  Association  of  Insurance 
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Commissioners,  must  be  subject  to 
super\'ision  and  inspection  by  such 
authority  and  must  be  examined 
periodically  as  to  its  financial  condition 
and  other  affairs  by  such  authority,  must 
hold  the  securities  and  similar 
investments  of  the  separate  account  in 
its  vault,  which  vault  must  be  equivalent 
to  that  of  a  bank  which  is  a  member  of 
the  Federal  Reserve  System,  and  must 
have  a  combined  capital  and  surplus,  if 
a  stock  company,  or  an  unassigned 
surplus,  if  a  mutual  company,  of  not  less 
than  51,000,000  as  set  forth  in  its  most 
recent  annual  statement  filed  with  such 
authority: 

(iii)  Access  to  such  securities  and 
similar  investments  shall  be  limited  to 
employees  of  the  Commission, 
representatives  of  insurance  regulatory 
authorities,  independent  public 
accountants  retained  by  the  separate 
account  (or  on  its  behalf  by  the  life 
insurer),  accountants  for  the  life  insurer, 
and  to  no  more  than  20  persons 
authorized  by  a  resolution  of  the  board 
of  directors  of  the  separate  account, 
which  persons  shall  be  directors  of  the 
separate  account,  officers  and 
responsible  employees  of  the  life  insurer 
or  officers  and  responsible  employees  of 
the  affiliated  life  insurance  company  in 
whose  vault  the  investments  are  kept  (if 
applicable),  and  access  to  such 
securities  and  similar  investments  shall 
be  had  only  by  two  or  more  such 
persons  jointly,  at  least  one  of  whom 
shall  be  a  director  of  the  separate 
account  or  officer  of  the  life  insurer; 

(iv)  The  requirement  in  paragraph 
(b)(9)(i)  of  this  Rule  that  the  securities 
and  similar  investments  of  the  separate 
account  be  maintained  in  the  vault  of  a 
qualified  insurance  company  shall  not 
apply  to  securities  deposited  with 
insurance  regulatory  authorities  or 
deposited  in  accordance  with  any  rule 
under  section  17(f).  or  to  securities  on 
loan  which  are  collateralized  to  the 
extent  of  their  full  market  value,  or  to 
securities  hypothecated,  pledged,  or 
placed  in  escrow  for  the  account  of  such 
separate  account  in  connection  with  a 
loan  or  other  transaction  authorized  by 
specific  resolution  of  the  board  of 
directors  of  the  separate  account,  or  to 
securities  in  transit  in  connection  with 
the  sale,  exchange,  redemption,  maturity 
or  conversion,  the  exercise  of  warrants 
or  rights,  assents  to  changes  in  terms  of 
the  securities,  or  to  other  transactions 
necessary  or  appropriate  in  the  ordinary 
course  of  business  relating  to  the 
management  of  securities; 

(v)  Each  person  when  depositing  such 
securities  or  similar  investments  in  or 
withdrawing  them  from  the  depository 
or  when  orderins  their  withdrawal  and 


delivery  from  the  custody  of  the  life 
insurer  or  affiliated  life  insurance 
company,  shall  sign  a  notation  showing 
(A)  the  date  and  time  of  the  deposit, 
withdrawal  or  order,  (B)  the  title  and 
amount  of  the  securities  or  other 
investments  deposited,  withdrawn  or 
ordered  to  be  withdrawn,  and  an 
idenfffication  thereof  by  certificate 
numbers  or  otherwise.  (C)  the  manner  of 
acquisition  of  the  securities  or  similar 
investments  deposited  or  the  purpose  for 
which  they  have  been  withdrawn,  or 
ordered  to  be  withdrawn,  and  (D)  if 
withcfrawn  and  delivered  to  another 
person,  the  name  of  such  person.  The 
notation  shall  be  sent  promptly  to  an 
officer  or  director  of  the  separate 
account  or  the  life  insurer  designated  by 
the  board  of  directors  of  the  separate 
account  who  is  not  himself  permitted  to 
have  nccess  to  the  securities  or 
investments  under  paragraph  (b)(9){iii) 
of  this  Rule.  The  notation  shall  be  on 
serially  numbered  forms  and  shall  be 
kept  for  at  least  one  year; 

(vi)  The  securities  and  similar 
investments  shall  be  verified  by 
complete  examination  by  an 
independent  public  accountant  retained 
by  thQ  separate  account  (or  on  its  behalf 
by  th0  life  insurer)  at  least  three  times 
each  fiscal  year,  at  least  two  of  which 
shall  be  chosen  by  the  accountant 
without  prior  notice  to  the  separate 
account.  A  certificate  of  the  accountant 
stating  that  he  has  made  an  examination 
of  sudb  securities  and  investments  and 
describing  the  nature  and  extent  of  the 
examination  shall  be  sent  to  the 
Commission  by  the  accountant  promptly 
after  each  examination; 

(vii)  Securities  and  similar 
investments  of  a  separate  account 
maintained  with  a  bank  or  other 
company  whose  functions  and  physical 
facilities  are  supervised  by  federal  or 
state  authorities  under  any  arrangement 
whereby  the  directors,  officers, 
employees  or  agents  of  the  separate 
account  or  the  life  insurer  are  authorized 
or  permitted  to  withdraw  such 
investments  upon  their  mere  receipt  are 
deemed  to  be  in  the  custody  of  the  life 
insurer  and  shall  be  exempt  from  the 
requirements  of  Section  17(f)  so  long  as 
the  arrangement  complies  with  all 
provisions  of  this  paragraph  (b)(9), 
except  that  such  securities  will  be 
maintained  in  the  vault  of  a  bank  or 
other  company  rather  than  the  vault  of 
an  insurance  company. 

(10)  Section  18(i)  [15  U.S.C.  80a-18(i)), 
to  the  extent  that: 

(i)  For  the  purposes  of  any  section  of 
the  Act  which  provides  for  the  vote  of 
securityholders  on  matters  relating  to 
the  investment  company: 


(A)  Flexible  contractholders  shall 
have  one  vote  for  each  $100  of  cash 
value  funded  by  the  separate  account, 
with  fractional  votes  allocated  for 
amounts  less  than  $100; 

(B)  The  life  insurer  shall  have  one 
vote  for  each  $100  of  assets  of  the 
separate  account  not  otherwise 
attributable  to  contractholders  under 
paragraph  (b)(10)(i){A)  of  this  Rule,  with 
fractional  votes  allocated  for  amounts 
less  than  $100.  Provided.  That  after  the 
commencement  of  sales  of  flexible 
contracts,  the  life  insurer  shall  cast  its 
votes  for  and  against  each  matter  which 
may  be  voted  upon  by  contractholders 
in  the  same  proportion  as  the  votes  cast 
by  contractholders;  and 

(C)  The  number  of  votes  to  be 
allocated  shall  be  determined  as  of  a 
record  date  not  more  than  90  days 
before  any  meeting  at  which  such  vote  is 
held.  Provided,  That  if  a  quorum  is  not 
present  at  the  meeting,  the  meeting  may 
be  adjourned  for  up  to  60  days  without 
fixing  a  new  record  date; 

(ii)  The  requirement  of  this  section 
that  every  share  of  stock  issued  by  a 
registered  management  investment 
company  (except  a  common-law  trust  of 
the  character  described  in  section  16(c) 
[15  U.S.C.  80a-16(c)))  shall  be  a  voting 
stock  and  have  equal  voting  rights  with 
every  other  outstanding  voting  stock 
shall  not  be  deemed  to  be  violated  by 
actions  specifically  permitted  by  any 
provisions  of  this  Rule. 

(11)  Section  19  [15  U.S.C.  80a-19).  to 
the  extent  that  the  provisions  of  this 
section  shall  not  apply  to  any  dividend 
or  similar  distribution  paid  or  payable 
under  provisions  of  participating  flexible 
contracts. 

(12)  Sections  22(c),  22(d)  [15  U.S.C. 
80a-22(d)|.  22(e)  [15  U.S.C.  80a-22(e)]. 
and  27(c)(1)  and  Rule  22c-l  to  the 
extent: 

(i)  The  oash  value  of  each  flexible 
contract  shall  be  computed  in 
accordance  with  Rule  22c-l(b)  under  the 
Act:  Provided,  however,  That  where 
actual  computation  is  not  necessary  for 
the  operation  of  a  particular  contract, 
then  the  cash  value  of  that  contract  must 
only  be  capable  of  computation;  And 
provided  further.  That  to  the  extent  the 
calculation  of  the  cash  value  reflects 
deductions  for  the  cost  of  insurance  and 
other  insurance  benefits  or 
administrative  expenses  and  fees  or 
sales  loads,  such  deductions  need  only 
be  made  at  such  times  as  specified  in 
the  contract  or  as  necessary  for 
compliance  with  insurance  laws  and 
regulations;  and 

(ii)  The  death  benefit,  unless  required 
by  insurance  laws  and  regulations,  shall 
be  computed  on  any  day  that  the  • 
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investment  experience  of  the  separate 
account  would  affect  the  death  benefit 
under  the  terms  of  the  contract  provided 
that  such  terms  are  reasonable,  fair,  and 
nondiscriminatory; 

(iii)  Necessary  to  comply  with  this 
Rule  or  with  insurance  laws  and 
regulations  and  established 
administrative  procedures  of  the  life 
insurer  for  issuance,  increases  in  or 
additions  of  insurance  benefits,  transfer 
and  redemption  of  flexible  contracts, 
including,  but  not  limited  to,  premium 
rate  structure  and  premium  processing, 
insurance  underwriting  standards,  and 
the  particular  benefit  afforded  by  the 
contract.  Provided,  however.  That  any 
procedure  or  action  shall  be  reasonable, 
fair  and  not  discriminatory  to  the 
interests  of  the  affected  contractholders 
and  to  all  other  holders  of  contracts  of 
the  same  class  or  series  funded  by  the 
separate  account,  And  provided  further, 
That  any  such  action  shall  be  disclosed 
in  the  fornr.  filed  by  the  separate  account 
with  the  Commission  under  paragraph 
(b)(3)(ii)  of  this  Rule. 

(13)  Section  27  (15  U.S.C.  80a-27],  to 
the  following  extent: 

(i)  Section  27(a)(1)  (15  U.S.C.  80a- 
27(a)(l)l,  27(h)(1)  (15  U.S.C.  80a- 
27(h)(l)j,  and  27(h)(4)  [15  U.S.C.  80a- 
27(h)(4)],  to  the  extent  that  sales  load,  as 
defined  in  paragraph  (c)(4)  of  this  Rule, 
deducted  does  not  exceed  that  permitted 
by  either  subparagraph  (A)  or  (B)  below: 

(A)  9  per  centum  of  the  sum  of  the 
guideline  annual  premiums  that  would 
be  paid  during  the  period  equal  to  the 
lesser  of  20  years  or  the  anticipated  life 
expectancy  of  the  insured  named  in  the 
contract  based  on  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Table.  Provided,  That  this 
subparagraph  (b)(13)(i){A)  shall  not 
prohibit  deduction  of  sales  load,  in  any 
manner  permitted  by  this  Rule,  from 
payments  made  in  excess  of  the  sum  of 
the  guideline  annual  premiums  that 
would  be  paid  during  the  lesser  of  20 
years  or  the  anticipated  life  expectancy 
of  the  insured  based  on  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Table;  or 

(B)  9  per  centum  of  payments  made 
thereon;  Provided,  That  the  separate 
account  elects  by  written  notice  to  the 
Commission  to  be  governed  (with 
respect  to  each  class  of  flexible  contract 
offered)  by  either  subparagraph 
(b)(13)(i)(A)  or  (B);  Provided,  however, 
that  for  each  class  of  flexible  contract 
that  requires  more  than  four  guideline 
annual  premiums  within  the  first  two 
contract  periods  following  issuance  of 
the  contract  or  of  an  increase  in  or 
addition  of  insurance  benefits  (within 
the  meaning  of  paragraph  (d)(2)).  the 


separate  account  must  elect  to  be 
governed  by  subparagraph  (b)(13)(i)(B). 

(ii)  Sections  27(a)(3)  [15  U.S.C.  80a- 
27(a)(3)l  and  27(h)(3)  [15  U.S.C.  80a- 
27(h)(3)],  Provided,  That  the 
proportionate  amount  of  sales  load 
deducted  from  any  payment  shall  not 
exceed  the  proportionate  amount 
deducted  from  any  prior  payment  unless 
an  increase  is  caused  by  reductions  in 
the  annual  cost  of  insurance,  or  a 
reduction  in  the  sales  load  deducted 
from  amounts  transferred  to  a  flexible 
contract  from  another  plan  of  insurance; 

(iii)  Sections  27(c)(2),  26(a)(1)  [15 
U.S.C.  80a-26(a){l)).  and  26(a)(2)  [15 
U.S.C.  80a-26(a)(2)].  to  the  extent 
necessary  to  permit  the  actions 
described  in  paragraphs  (A)  through  (F) 
of  this  section.  Provided,  That  the  life 
insurer  complies  with  all  other 
applicable  provisions  of  Section  26  as  if 
it  were  a  trustee,  depositor  or  custodian 
for  the  separate  account;  files  with  the 
insurance  regulatory  authority  of  a  state 
or  territory  of  the  United  States  or  of  the 
District  of  Columbia  an  annual 
statement  of  its  financial  condition  in 
the  form  prescribed  by  the  National 
Association  of  Insurance 
Commissioners,  which  most  recent 
statement  indicates  that  it  has  a 
combined  capital  and  surplus,  if  a  stock 
company,  or  an  unassigned  surplus,  if  a 
mutual  company,  of  not  less  than 
$1,000,000;  and  is  examined  from  time  to 
time  by  the  insurance  regulatory 
authority  of  such  state,  territory  or 
District  of  Columbia  as  to  its  financial 
condition  and  other  affairs  and  is 
subject  to  supervision  and  inspection 
with  respect  to  its  separate  account 
operations. 

(A)  Payment  of  a  fee  to  the  life 
insurer,  or  to  any  affiliated  person  or 
agent  of  the  insurer,  for  bookkeeping  or 
other  administrative  services  provided 
to  the  separate  account,  or  for 
administrative  services  or  expenses 
incurred  in  underwriting,  issuing,  and 
maintaining  flexible  contracts.  Provided, 
That  the  fee  is  not  greater  than  the 
expenses,  without  profit: 

[1)  Actually  paid  by  the  fife  insurer  for 
the  services  provided;  and 

[2)  Increased  by  the  value  of  any 
services  provided  directly  by  the  life 
insurer,  as  determined  in  accordance 
with  generally  accepted  accounting 
principles  consistently  applied. 

The  standard  set  forth  in  this  paragraph 
shall  be  applied  as  follows:  if  the 
separate  account  reserves  the  right  to 
increase  the  fee,  the  fee  shall  not  exceed 
the  cost  of  the  services  to  be  provided 
for  one  year;  or  if  the  fee  is  guaranteed 
not  to  increase  for  a  specified  period  of 
time,  the  fee  shall  not  exceed  the 
average  expected  cost  of  the  services  to 


be  provided  during  the  period  of  the 
guarantee; 

(B)  The  holding  of  the  assets  of  the 
separate  account  by  the  life  insurer 
without  a  trust  indenture  or  other  such 
instrument; 

(C)  When  the  separate  account  is 
organized  as  a  unit  investment  trust,  the 
holding  of  the  securities  of  any 
registered  management  investment 
company  which  offers  its  shares  to  the 
separate  account  in  uncertificated  form; 

(D)  When  the  separate  account  is 
organized  as  a  management  investment 
company,  the  holding  of  its  assets  in  any 
manner  permitted  by  paragraph  (b)(9)  of 
this  Rule  or  by  section  17(f)  or  the  rules 
under  it; 

(E)  The  deduction  of  premium  or  other 
taxes  imposed  by  any  state  or  other 
governmental  entity,  the  cost  of 
insurance,  charges  assessed  for 
incidental  insurance  benefits  or  if  the 
insured  does  not  meet  standard 
underwriting  requirements,  and,  if  the 
separate  account  is  organized  as  a 
management  investment  company,  an 
investment  advisory  fee; 

(F)  The  deduction  of  a  charge  for 
mortality,  expense,  and  any  guaranteed 
death  benefit  risks  assumed  by  the  life 
insurer  under  the  flexible  contracts 
(collectively,  a  "risk  charge").  Provided. 
That  the  registration  statement  under 
the  1933  Act  for  flexible  contracts 
includes: 

(7)  A  representation  that  this 
paragraph  is  being  relied  upon; 

[2)  A  representation  that  the  level  of 
the  risk  charge  either  is: 

[i]  Within  the  range  of  industry 
practice  for  comparable  flexible  or 
scheduled  contracts,  or 

[ii]  Reasonable  in  relation  to  the  risks 
assumed  by  the  life  insurer  under  the 
contracts; 

(J)  A  brief  description  of  the 
methodology  used  to  support  the 
representation  made  in  response  to 
paragraph  (b)(13)(iii)(F)(2)  of  this  Rule 
and  an  undertaking  to  keep  and  make 
available  to  the  Commission  upon 
request  the  documents  used  to  support 
that  representation; 

[4)  A  representation  that  either: 

(i)  The  proceeds  from  explicit  sales 
loads  will  be  sufficient  to  cover  the 
expected  costs  of  distributing  the 
flexible  contracts;  or 

(ii)[A)  The  life  insurer  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  distribution  financing  arrangement 
of  the  separate  account  will  benefit  the 
separate  account  and  contractholders 
and  will  keep  and  make  available  to  the 
Commission  on  request  a  memorandum 
setting  forth  the  basis  for  this 
representation;  and 
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[B]  If  the  separate  account  is 
organized  as  a  management  investment 
company,  a  representation  that  the 
account  will  have  a  board  of  directors,  a 
majority  of  whom  are  not  interested 
persons  of  the  separate  account, 
formulate  and  approve  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses.  If  the  separate  account  is 
organized  as  a  unit  investment  trust,  a 
representation  that  the  account  will 
invest  only  in  management  investment 
companies  which  have  undertaken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
plan  under  Rule  12b-l  to  finance 
distribution  expenses. 

Notwithstanding  the  provisions  of  this 
paragraph  (b){13)(iii)(F),  no  risk  charge 
may  be  deducted  in  reliance  thereupon 
if  the  registration  statement  or 
amendment  thereto  which  initially  sets 
forth  the  deduction  of  such  charge  or  its 
increase  becomes  effective  by  lapse  of 
time  pursuant  to  section  8(a)  of  the  1933 
Act  or  Rule  486  [17  CFR  230.486)       . 
thereunder.  Such  charge  shall  be 
disclosed  in  the  prospectus  and  shall  not 
be  less  than  fifty  per  centum  of  the 
maximum  charge  for  risk  assumption  as 
disclosed  in  the  prospectus  and  as 
provided  for  in  the  contract.  Any 
separate  account  organized  under  the 
Act  as  a  management  investment 
company  and  deducting  a  risk  charge 
pursuant  to  this  section  shall  be  exempt 
from  section  12(b)  and  Rule  12b-l 
thereunder  to  the  extent  that  monies 
derived  from  the  risk  charge  may  be 
used  to  finance  distribution  of  the 
flexible  contracts; 

(iv)  Sections  27(c)(1)  and  27(d).  and 
sections  2(a)(32)  and  22(c)  and  Rule  22c- 
1  thereunder,  to  the  extent  that: 

(A)  Such  sections  require  that  the 
flexible  contract  be  redeemable  or 
provide  for  a  refund  in  cash.  Provided, 
That  the  contract  provides  for  election 
by  the  contractholder  of  a  cash 
surrender  value  or  certain  non-forfeiture 
and  settlement  options  which  are 
required  or  permitted  by  the  insurance 
law  or  regulation  of  the  jurisdiction  in 
which  the  contract  is  offered.  And 
provided  further.  That  unless  required 
by  the  insurance  law  or  regulation  of  the 
jurisdiction  in  which  the  contract  is 
offered  or  unless  elected  by  the 
contractholder,  the  contract  shall  not 
provide  for  the  automatic  imposition  of 
any  option,  including,  but  not  limited  to, 
an  automatic  premium  loan,  which 
would  involve  the  accrual  or  payment  of 
an  interest  or  similar  charge. 

(B)  Notwithstanding  the  provisions  of 
paragraph  (b)(13)(iv)(A)  of  this  Rule,  if 
the  amounts  available  under  the 


contract  to  pay  the  charges  due  under 
the  Contract  on  any  contract  processing 
day  are  less  than  such  charges  due,  the 
contract  may  provide  that  the  cash 
surrender  value  (and  any  excess  paid 
for  sales  loading  not  used  to  keep  the 
contract  in  force  pursuant  to  paragraph 
(b)(13)(iv)(B){2)  of  this  Rule)  shall  be 
appled  to  purchase  a  non-forfeiture 
option  specified  by  the  life  insurer  in 
such  contract.  Provided,  That  the 
contract  also  provides  that: 

[1]  Contract  processing  days  occur  not 
less  frequently  than  monthly,  and 

(2)  the  amount  of  any  excess  paid  for 
sales  loading  (as  provided  in  paragraph 
(b)(13)(v)(A)  of  this  Rule)  shall  first  be 
applied  to  keep  the  contract  in  force. 
Provided,  however.  That  if  the 
contractholder  subsequently  makes  a 
payment,  the  life  insurer  may  recover 
such  excess  loading; 

(G)  Subject  to  other  provisions  of  this 
Rule,  sales  loads  and  administrative 
expenses  or  fees  may  be  deducted  upon 
redamption. 

(v)  Section  27(d),  Provided,  That  the 
flexible  contract  gives  the  holder  thereof 
the  tight  to: 

(A)  Surrender  the  contract  at  any  time 
during  the  first  24  months  after  issuance 
and  receive  in  cash  an  amount  not  less 
than  the  sum  of  the  present  value  of  his 
contract  which  is  the  cash  surrender 
value  next  computed  after  receipt  by  the 
life  insurer  of  the  request  for  surrender 
in  proper  form,  plus,  an  amount  which  is 
a  refund  of  any  excess  paid  for  sales 
loading  prior  to  or  in  connection  with 
the  surrender.  The  amount  of  sales 
loading  to  be  refunded  shall  be  equal  to 
that  part  of  the  sales  loading  in  excess 
of  (1)  the  sum  of  30  per  centum  of 
payments  in  aggregate  amount  less  than 
or  equal  to  one  guideline  annual 
pretiium.  plus  10  per  centum  of 
payments  in  aggregate  amount  greater 
thao  one  guideline  annual  premium  but 
not  more  than  two  guideline  annual 
premiums,  and  (2)  9  per  centum  of  each 
payment  made  in  excess  of  two 
guideline  annual  premiums; 

(B)  Convert  the  contract  at  any  time 
during  the  first  24  months  after  issuance, 
so  long  as  the  contract  is  in  force,  to  a 
life  insurance  policy  on  the  life  of  the 
insured  under  a  plan  of  insurance  (other 
than  a  plan  involving  a  flexible  contract 
as  defined  in  paragraph  (c)(1)  of  this 
Rule  or  a  scheduled  contract  as  defined 
in  paragraph  (c)(1)  of  Rule  6e-2) 
specified  in  the  contract,  issued  by  the 
life  insurer  or  by  an  affiliated  life 
insurance  company,  which  provides  for 
(1)  at  the  election  of  the  contractholder, 
either  the  same  death  benefit  or  the 
same  net  amount  at  risk  as  the  flexible 
contract  at  the  time  of  conversion  and 


(2)  premiums  (or  cost  of  insurance  or 
other  charges,  ("charges")  if  such  plan  of 
insurance  provides  for  flexible 
premiums)  which  are  based  on  the  same 
issue  age  and  risk  classification  of  the 
insured  as  the  flexible  contract.  The 
conversion  shall  be  subject  to  an 
equitable  adjustment  in  payments  and 
cash  values  to  reflect  variances,  if  any,j  ^ 
in  the  payments  (or  charges),  dividends, 
and  cash  values  under  the  flexible 
contract  and  the  new  policy.  The 
method  of  computing  such  adjustment 
shall  be  filed  with  the  Commission  as  an 
exhibit  to  the  form  required  under 
paragraph  {b)(3)(ii)  of  this  Rule; 

(vi)  A  depositor  or  principal 
underwriter  for  a  flexible  contract  sold 
subject  to  section  27(d)  or  section  27(f). 
or  both,  shall  be  exempt  from  the 
requirements  of  Rule  27d-l  [17  CFR 
270.27d-l]  if  an  insurance  company 
undertakes  in  writing  to  guarantee  the 
performance  of  all  obligations  of  such 
depositor  or  principal  underwriter  under 
sections  27(d)  and  27(f)  to  refund 
charges,  and  such  insurance  company, 
depositor  and  principal  underwriter 
comply  with  all  provisions  of  Rule  27d-2 
[17  CFR  270.27d-2]; 

(vii)  Section  27(e)  [15  U.S.C.  80a-27(e)] 
and  Rule  27e-l  [17  CFR  270.27e-l] 
thereunder,  to  the  extent  that  the 
separate  account  and  the  depositor  and 
principal  underwriter  therefor,  when 
such  persons  are  subject  to  paragraph 
(b)(13)(v)(A)  of  this  Rule,  are  required  to 
provide  a  notice  of  right  of  surrender 
and  refund  to  holders  of  flexible 
contracts,  if  the  life  insurer  or  a  duly 
authorized  agent  provides  a  notice  of 
surrender  and  refund  rights  on  a  written 
document  containing  information 
comparable  to  that  required  by  Form  N- 
271-1  [17  CFR  274.301J  to  the  holder  of 
any  flexible  contract  under  which  a 
refund  may  be  available.  Provided.  That 
such  notice  shall  be  sent  by  first  class 
mail  or  personal  delivery  to  the 
contractholder: 

(A)  Upon  issuance  of  the  flexible 
contraci  which  notice  may  be  sent 
together  with  the  issued  contract  and  an 
illustration,  in  a  form  appropriate  for 
inclusion  in  the  prospectus  for  the 
flexible  contract,  of  guideline  annual 
premiums,  death  benefits  and  cash 
surrender  values  applicable  to  the  age, 
sex  and  underwriting  classification  of 
the  insured;  and 

(B)  On  any  contract  processing  day, 
prior  to  the  expiration  of  the  surrender 
and  refund  right  provided  in  paragraph 
(b){13)(v)(A)  of  this  Rule,  on  which  the 
amounts  available  under  the  contract  on 
such  day  to  pay  the  charges  authorized 
by  the  contract  are  less  than  the  amount 
necessary  to  keep  the  contract  in  force 
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until  the  next  following  contract 
processing  day.  This  notice  may  be  sent 
together  with  any  notice  required  by 
applicable  state  authority  to  be  sent  in 
these  circumstances;  Provided,  however, 
That  the  right  of  surrender  and  refund 
provided  by  paragraph  (b)(13)(v)(Al  of 
this  Rule  shall  not  expire  until  not  less 
than  15  days  after  the  mailing  or  receipt, 
if  personally  delivered,  of  the  last  notice 
referred  to  in  this  paragraph 
(b)(13)(vii)(B); 

(viii)  Section  27(f]  and  Rule  27f-l 
Ihereunder  |17  CFR  270.27f-ll,  Provided. 
That: 

(A)  The  contractholder  may  elect  to 
return  the  contract  within  45  days  of  the 
date  of  the  execution  of  the  application 
for  insurance,  or  within  10  days  after 
receipt  of  the  issued  contract  by  the 
contractholder,  or  within  10  days  after 
mailing  or  personal  delivery  of  the 
notice  of  the  right  of  withdrawal 
referred  to  in  paragraph  (b)(13)(viii)(C) 
of  this  Rule,  whichever  is  later,  and 
receive  a  refund  equal  to  the  sum  of  [1) 
the  difference  between  the  payments 
made,  including  any  contract  fees  or 
other  charges,  and  the  amounts 
allocated  to  the  separate  account  under 
the  contract,  (2]  the  value  of  the 
amounts  allocated  to  the  separate 
account  under  the  contract  on  the  dale 
the  returned  contract  is  received  by  the 
insurer  or  its  agent,  and  (5)  any  contract 
fees  and  other  changes  imposed  on  the 
amounts  allocated  to  such  separate 
account.  Provided,  however.  That  if 
state  law  or  the  contract  so  require,  the 
redeeming  contractholder  shall  receive  a 
refund  of  all  payments  made  for  such 
contract; 

(B)  A  refund  in  accordance  with 
paragraph  (b)(13)(viii)(A)  of  this  Rule  to 
redeeming  contractholders  will  not  in 
any  way  affect  the  interests  in  the 
separate  account  or  the  benefits  of  other 
flexible  or  scheduled  contractholders; 

(C)  Notice  of  such  withdrawal  right 
and  a  statement  of  contract  fees  and 
other  charges  on  a  written  document 
containing  information  comparable  to 
that  required  by  Form  N-27I-2  (17  CFR 
274.303)  is  sent  by  first  class  mail  or 
personal  delivery  to  the  contractholder, 
which  notice  and  statement  may  be 
accompanied  by  the  flexible  contract, 
and  an  illustration,  in  a  form  appropriate 
for  inclusion  in  the  prospectus  for  the 
flexible  contract,  of  guideline  annual 
premiums  (or,  if  the  contract  is  subject 
to  paragraph  (b)(13)(i)(B),  payments), 
death  benefits  and  cash  surrender 
values  applicable  to  the  age,  sex  and 
underwriting  classification  of  the 
insured; 

(D)  The  contractholder,  in  conjunction 
with  the  notice  of  withdrawal  right 
referred  to  in  paragraph  (b)(13}(vi:i)(C). 


is  provided  with  a  form  of  request  for 
refund  of  the  amount  computed  in 
accordance  with  paragraph 
(b)(13)(viii)(A),  which  form  shall  set 
forth: 

[1]  Instructions  as  to  the  manner  in 
which  a  refund  may  be  obtained, 
including  the  address  to  which  the 
request  form  should  be  mailed;  and 

(2)  Spaces  necessary  to  indicate  the 
date  of  such  request,  the  contract 
number  and  the  signature  of  the 
contractholder;  and 

(E)  Within  7  days  from  the  receipt  of 
such  duly  executed  timely  request  for 
refund,  the  life  insurer  will  refund  in 
cash  to  the  contractholder  the  amount 
computed  in  accordance  with  paragraph 
(b)(13)(viii)(A)  of  this  Rule:  and 

(ix)  Solely  for  purposes  of  paragraphs 
(b){13)(v)  and  (b)(13)(viii)  of  this  Rule, 
the  postmark  date  on  the  envelope 
containing  the  flexible  contract  shall 
determine  whether  such  contract  has 
been  submitted  for  surrender, 
conversion,  or  withdrawal  within  the 
designated  period. 

(14)  Section  32(a)(2)  [15  U.S.C.  80a- 
31(a)(2)],  Provided.  That: 

(i)  The  independent  public  accountant 
is  selected  before  the  effective  date  of 
the  1933  Act  registration  statement  for 
flexible  contracts,  and  the  identity  of  the 
accountant  is  disclosed  in  the 
registration  statement,  and 

(ii)  The  selection  of  the  accountant  is 
submitted  for  ratification  or  rejection  to 
flexible  contractholders  at  their  first 
meeting  and  within  one  year  after  the 
effective  date  of  the  1933  Act 
registration  statement  for  flexible 
contracts,  unless  the  time  for  holding  the 
meeting  is  extended  by  order  of  the 
Commission. 

(15)  If  the  separate  account  is 
organized  as  a  unit  investment  trust,  all 
the  assets  of  which  consist  of  the  shares 
of  one  or  more  registered  management 
investment  companies  which  offer  their 
shares  exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company,  or 
which  offer  their  shares  to  any  such  life 
insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the  operation 
of  the  separate  account;  Provided,  That: 
the  board  of  directors  of  each 
investment  company,  constituted  with  a 
majority  of  disinterested  directors,  will 
monitor  such  company  for  the  existence 
of  any  material  irreconcilable  conflict 
between  the  interests  of  variable 
annuity  contractholders  and  scheduled 


or  flexible  contractholders  investing  in 
such  company;  the  life  insurer  agrees 
that  it  will  be  responsible  for  reporting 
any  potential  or  existing  conflicts  to  the 
directors;  and  if  a  conflict  arises,  the  life 
insurer  will,  at  its  own  cost,  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company  and 
segregating  the  assets  undeHying  the 
variable  annuity  contracts  and  the 
scheduled  or  flexible  contracts;  Then: 

(i)  The  eligibility  restrictions  of 
section  9(a)  shall  not  apply  to  those 
persons  who  are  officers,  directors  or 
employees  of  the  life  insurer  or  its 
affiliates  who  do  not  participate  directly 
in  the  management  or  administration  of 
any  registered  management  investment 
company  described  in  this  paragraph 
(b)(15); 

(ii)  The  life  insurer  shall  be  ineligible 
under  paragraph  (3)  of  section  9(a)  to 
serve  as  investment  adviser  of  or 
principal  underwriter  for  any  registered 
management  investment  company 
described  in  this  paragraph  (b)(15)  only 
if  an  affiliated  person  of  such  life 
insurer,  ineligible  by  reason  of 
paragraphs  (1)  or  (2)  of  section  9(a), 
participates  in  the  management  or 
administration  of  such  company; 

(iii)  For  purposes  of  any  section  of  the 
Act  which  provides  for  the  vote  of 
securityholders  on  matters  relating  to 
the  separate  account  or  the  underlying 
registered  investment  company,  the 
voting  provisions  of  paragraph  (b)(10)(i) 
and  (ii)  of  this  Rule  apply.  Provided, 
That: 

(A)  The  life  insurer  may  vote  shares  of 
the  registered  management  investment 
companies  held  by  the  separate  account 
without  regard  to  instructions  from 
contractholders  of  the  separate  account 
if  such  instructions  would  require  such 
shares  to  be  voted: 

[1]  To  cause  such  companies  to  make 
(or  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  sub-classification  or 
investment  objectives  of  such 
companies  or  to  approve  or  disapprove 
any  contract  between  such  companies 
and  an  investment  adviser  when 
required  to  do  so  by  an  insurance 
regulatory  authority  subject  to  the 
provisions  of  paragraphs  (b){5)(i)  and 
(b)(7)(ii)(A)ofthisRule;or 

[2]  In  favor  of  changes  in  investment 
objectives,  investment  adviser  of  or 
principal  underwriter  for  such 
companies  subject  to  the  provisions  of 
paragraphs  (b)(5)(ii)  and  (b)(7)(ii)  (B) 
and  (C)  of  this  Rule; 

(B)  Any  action  taken  in  accordance 
with  paragraph  (b)(15)(iii)(A)  (7)  or  [2]  of 
this  Rule  and  the  reasons  therefor  shall 
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be  disclosed  in  the  next  report 
conlractholders  made  under  Section 
30(d)  (15  U.S.C.  80a-29(d)l  and  Rule  30d- 
2  [17  CFR  270.30d-2l; 

(iv)  Any  registered  management 
investment  company  established  by  the 
life  insurer  and  described  in  this 
paragraph  {b){15)  shall  be  exempt  from 
section  14(a),  Provided.  That  until  the 
company  has  total  assets  of  at  least 
5100,000,  the  life  insurer  shall  have  at 
least  the  minimum  net  worth  prescribed 
in  paragraph  (b)(6)  of  this  Rule;  and 

(v)  Any  registered  management 
investment  company  established  by  the 
life  insurer  and  described  in  this 
paragraph  (b)(15)  shall  be  exempt  from 
sections  15(a).  16(a).  and  32(a)(2),  to  the 
extent  prescribed  by  paragraphs 
(b)(7)(i),  (b)(8)(i).  and  (b)(14)  of  this  Rule. 
Provided.  That  the  company  complies 
with  the  conditions  set  forth  in  those 
paragraphs  as  if  it  were  a  separate 
account. 
(C)  When  used  in  this  Rule: 

(1)  "Flexible  premium  variable  life 
insurance  contract"  means  a  contract  of 
life  insurance,  subject  to  regulation 
under  the  insurance  laws  oi  code  of 
every  jurisdiction  in  which  it  is  offered, 
funded  by  a  separate  account  of  a  life 
insurer,  which  contract  provides  for: 

(i)  Payments  which  are  not  fixed  by 
the  life  insurer  as  to  both  timing  and 
amount:  Provided,  however.  That  the  life 
insurer  may  fix  the  timing  and  minimum 
amount  of  payments  for  the  first  two 
contract  periods  following  issuance  of 
the  contract  or  of  an  increase  in  or 
addition  of  insurance  benefits  (within 
the  meaning  of  paragraph  (d)(2)),  and 
may  prescribe  a  reasonable  minimum 
amount  for  any  additional  payment; 

(ii)  A  death  benefit  the  amount  or 
duration  of  which  may  vary  to  reflect 
the  investment  experience  of  the 
separate  account; 

(iii)  A  cash  value  which  varies  to 
reflect  the  investment  experience  of  the 
separate  account;  and 

(iv)  There  is  a  reasonable  expectation 
that  subsequent  payments  will  be  made. 

(2)  "Incidental  insurance  benefits" 
means  insurance  benefits  provided 
pursuant  to  the  flexible  contract,  other 
than  any  guaranteed  and  variable  death 
benefit,  which  do  not  have  discrete  cash 
values  that  may  vary  in  amount  in 
accordance  with  the  investment 
experience  of  the  separate  account,  and 
include,  but  are  not  limited  to, 
accidental  death  and  dismemberment 
benefits,  disability  income  benefits, 
guaranteed  insurability  options,  and 
family  income  or  fixed  benefit  term 
riders. 

(3)  "Guaranteed  death  benefit"  is  any 
amount  guaranteed  by  the  life  insurer  to 
be  paid  pursuant  to  a  flexible  contract  in 


the  event  of  the  death  of  the  insured 
without  regard  to  the  investment 
experience  of  the  separate  account,  if 
there  are  no  outstanding  loans  or  partial 
surrenders,  but  does  not  include  any 
incidental  insurance  benefits. 

(4)  "ISales  load"  charged  during  a 
contract  period  is  the  excess  of  any 
payments  made  during  the  period  over 
the  sum  of  the  following: 

(i)  TTie  amount  of  the  change  (whether 
it  is  an  increase  or  decrease)  in  the  cash 
value  for  the  period  that  is  not 
attributable  to  net  investment  earnings 
or  to  dividends  for  a  participating 
flexible  contract  for  the  period; 

(ii)  The  cost  of  insurance  for  the 
period  based  on; 

(A)  For  a  flexible  contract  subject  to 
paragraph  (b)(13){i)(A).  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Table  and  net  interest  at  the 
annud  effective  rate  specified  for 
purposes  of  paragraph  (c)(8)(i)(B)  of  this 
Rule;  or 

(B)  for  a  flexible  contract  subject  to 
paragraph  (b)(13)(i)(B),  either  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Table  or  the  1958 
Commissioners  Ordinary  Mortality 
Table  (whichever  relates  to  rates 
guaranteed  by  the  contract)  and  the 
assumed  investment  rate  specified  in  the 
contract.  Provided,  however.  That  the 
1958  Commissioners  Ordinary  Mortality 
Table  may  only  be  used  for  those 
contracts  issued  before  1990,  or  such 
earlier  mandatory  date  for 
implementation  of  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Table  under  the  applicable 
Standard  Nonforfeiture  Law  for  life 
insurance; 

(iii)i  A  reasonable  charge  necessary  to 
cover  the  risk  assumed  by  the  life 
insurer  that  the  variable  death  benefit 
will  be  less  than  any  guaranteed  death 
benefit; 

(iv)  Any  administrative  expenses  or 
fees  which  are  deducted  pursuant  to 
paragraph  (b){13)(iii)(A)  of  this  Rule: 

(v)  A  deduction  for  and  approximately 
equal  to  state  premium  taxes: 

(vij  Any  additional  charge  assessed  if 
the  insured  does  not  meet  standard 
underwriting  requirements,  including, 
but  not  limited  to,  any  additional  cost  of 
insurance  charge  for  a  contract 
purchased  on  a  simplified  underwriting 
or  guaranteed  issue  basis: 

(vii)  Any  additional  charge  assessed 
specifically  for  any  incidental  insurance 
benefits; 

(viii)  Any  additional  charge,  the 
nature  of  an  interest  charge,  assessed 
when  payments  are  made  more 
frequently  than  annually,  but  only  to  the 
extent  that  such  payments  are  made  to 
fulfil  a  minimum  payment  requirement 


imposed  pursuant  to  paragraph  (c){l)(i) 
of  this  Rule; 

(ix)  Any  amounts  redeemed  by  the 
contractholder  or  paid  out  to  the 
beneficiary  upon  the  death  of  the 
insured  which  are  not  attributable  to  net 
investment  earnings  for  the  period;  and 

(x)  For  a  participating  flexible 
contract,  a  deduction  for  dividends  to  be 
paid  or  credited  in  accordance  with  the 
dividend  scale  in  effect  on  the  issue  date 
of  the  contract  assuming  a  net  annual 
investment  return  for  the  separate 
account  which  funds  the  contract  of  5 
per  centum.  The  deduction  may  be 
determined  by  either  of  the  following 
methods,  but  the  same  method  must  be 
used  for  each  contract  period: 

(A)  The  actuarial  level  annual 
equivalent  of  dividends  to  be  paid  or 
credited  over  the  contract  periods 
described  in  paragraph  (b)(13)(i)  of  this 
Rule,  based  upon  the  mortality,  interest 
and  lapse  assumptions  used  in 
computing  the  dividend  scale  for  the 
contract  (and,  if  the  contract  is  subject 
to  paragraph  {b){13)(i)(A),  the 
assumption  that  the  guideline  annual 
premium  will  be  paid  in  each  contract 
period)  multiplied  by  the  fraction  of  the 
contract  year  represented  by  the 
contract  period:  or 

(B)  That  portion  of  the  dividend  to  be 
paid  for  the  contract  year  which  does 
not  depend  on  the  making  of  payments 
in  addition  to  those  made  during  the 
period. 

(5)  "Contract  period"  means  the 
period  from  a  contract  issue  or 
anniversary  date  to  the  earlier  of  the 
next  following  anniversary  date  (or,  if 
later,  the  last  day  of  any  grace  period 
commencing  before  such  next  following 
anniversary  date)  or  the  termination 
date  of  the  contract. 

(6)  "Variable  death  benefit"  is  the 
amount  of  death  benefit,  other  than 
incidental  insurance  benefits,  payable 
under  a  flexible  contract  which  varies  to 
reflect  the  investment  experience  of  the 
separate  account  and  which  would  be 
payable  in  the  absence  of  any  \ 
guaranteed  death  benefit. 

(7)  "Payment,"  as  used  in  paragraphs    . 
(b)(13)(i),  (b)(13)(ii),  and  (b)(13)(v)(A)  of   ' 
this  Rule  and  in  sections  27(a)(2]  and 
27(h)(2)  solely  with  respect  to  flexible 
contracts,  means  for  a  contract  period 
the  gross  permiums  paid  less  any 
portion  of  such  gross  premiums  charged 
for  the  items  specified  in  paragraphs 
(c)(4)(vi),  (c){4)(vii),  and  (c)(4)(viii)  of 
this  Rule.  "Payment."  as  used  in  any 
other  section  of  this  Rule,  means  the 
gross  premiums  paid  or  payable  for  the 
flexible  contract.  Except,  That 
"Payment"  shall  not  include  any  amount 
deducted  by  the  life  insurer  to  recover 
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excess  sales  loading  previously  applied 
to  keep  the  contract  in  force  pursuant  to 
paragraph  (b)(13)(iv)(B){2)  of  this  Rule. 

(8)(i)  "Guideline  annual  premium" 
means  the  level  annual  amount  that 
would  be  payable  through  the  maturity 
date  specified  in  paragraph  (c)(8){ii)(B) 
of  this  Rule  for  the  future  benefits  under 
the  contract  if,  subject  to  the  provisions 
of  paragraph  (c)(8)(ii)  of  this  Rule: 

(A)  The  payments  were  fixed  by  the 
life  insurer  as  to  both  timing  and 
amount,  and 

(B)  The  payments  were  based  on  the 
1980  Commissioners  Standard  Ordinary 
Mortality  Table,  net  investment  earnings 
at  the  greater  of  an  annual  effective  rate 
of  5  per  centum  or  rate  or  rates 
guaranteed  at  issuance  of  the  flexible 
contract,  the  sales  load  under  the 
contract,  and  the  fees  and  charges 
associated  with  the  contract  specified  in 
parapraphs  (c)(4)(iii).  (c)(4)(iv),  (c)(4){v). 
{c)(4)(vi).  (c)(4)(vii).  (c)(4)(viii)  (for  the 
first  two  contract  periods  as  permitted 
by  paragraph  (c)(l)(i)).  and  (c)(4)(x)  of 
this  Rule. 

(ii)  In  computing  the  future  benefits 
under  the  flexible  contract  for 
determining  the  guideline  annual 
premium: 

(A)  The  excess  of  the  amount  payable 
by  reason  of  the  death  of  the  insured 
(determined  without  regard  to  any 
incidental  insurance  benefits]  over  the 
cash  value  of  the  contract  shall  be 
deemed  to  be  not  greater  than  such 
excess  at  the  time  the  contract  was 
issued. 

(B)  The  maturity  date  shall  be  the 
latest  maturity  date  permitted  under  the 
contract  but  not  less  than  20  years  after 
the  date  of  issue  or  (if  earlier)  age  95. 
and 

(C)  The  amount  of  any  endowment 
benefit  (or  sum  of  endowment  benefits) 
shall  be  deemed  not  to  exceed  the  least 
amount  payable  by  reason  of  the  death 
of  the  insured  (determined  without 
regard  to  any  incidental  insurance 
benefits)  at  any  time  under  the  contract. 

(9)  "Cash  value"  means  the  amount 
that  would  be  available  in  cash  upon 
voluntary  termination  of  a  contract  by 
its  owner  before  it  becomes  payable  by 
death  or  maturity,  without  regard  to  any 
charges  that  may  be  assessed  upon  such 
termination  and  before  deduction  of  any 
outstanding  contract  loan. 

(10)  "Cash  surrender  value"  means  the 
amount  available  in  cash  upon 
voluntary  termination  of  a  contract  by 
its  owner  before  it  becomes  payable  by 
death  or  maturity,  after  any  charges 
assessed  in  connection  with  the 
termination  have  been  deducted  and 
before  deduction  of  any  outstanding 
contract  loan. 


(11)  "Net  investment  earnings"  means 
investment  earnings  in  the  separate 
account  after  deduction  of  any  asset 
charges,  including  but  not  limited  to. 
such  charges  for  income  tax;  brokerage 
and  other  investment  expenses: 
mortality,  expense,  and  guaranteed 
death  benefit  risks;  and  an  investment 
advisory  fee.  but  not  including 
deductions  for  sales  load.  However,  "net 
investment  earnings"  as  used  in 
paragraph  (c)(4)(i)  of  this  Rule  shall  not 
include  any  amount  deducted  pursuant 
to  subparagraphs  (ii)  through  (viii)  of 
paragraph  (c)(4). 

(12)  "Contract  processing  day"  means 
any  day  on  which  charges  under  the 
contract  are  deducted  from  the  separate 
account. 

(d)  The  following  computational  rules 
shall  be  used  in  applying  this  Rule: 

(1)  Paragraphs  (b)(13)(i)  and  (b)(13)(ii) 
of  this  Rule  shall  be  deemed  to  be 
satisfied  with  respect  to  any  flexible 
contract  under  which  sales  load  is 
deducted  other  than  from  payments 
prior  to  the  allocation  of  net  payments 
to  the  separate  account  if: 

(i)  from  issuance  of  the  contract 
through  each  contract  period,  the 
aggregate  amount  of  sales  load  deducted 
is  not  more  than  the  aggregate  amount 
of  sales  load  that  could  be  deducted 
under  an  otherwise  identical  flexible 
contract  that  deducted  sales  load  only 
from  payments  prior  to  their  allocation 
to  the  separate  account;  and 

(ii)(A)  the  amount  of  sales  load 
deducted  pursuant  to  any  method 
permitted  under  this  paragraph  (other 
than  asset-based  sales  loads)  does  not 
exceed  the  proportionate  amount  of 
sales  load  deducted  prior  thereto 
pursuant  to  the  same  method,  unless  an 
increase  in  such  proportionate  amount  is 
caused  by  reductions  in  the  annual  cost 
of  insurance,  or  a  reduction  in  the  sales 
load  deducted  from  amounts  transferred 
to  a  flexible  contract  from  another  plan 
of  insurance;  or 

(B)  for  asset-based  sales  load 
structures,  the  percentage  of  assets 
taken  as  sales  load  does  not  exceed  any 
of  the  percentages  previously  taken 
pursuant  to  the  same  method,  unless  an 
increase  in  such  percentage  is  caused  by 
a  reduction  in  the  percentage  taken  on 
amounts  transferred  to  a  flexible 
contract  from  another  plan  of  insurance. 

(2)(i)  Solely  with  respect  to  increases 
in  or  additions  of  insurance  benefits 
requested  by  a  contractholder  after 
issuance  of  a  flexible  contract,  the 
contract  shall  be  deemed  to  satisfy 
paragraphs  (b)(13)(i)(A),  (b)(13)(ii), 
(b)(13)(v).  (b)(13)(viii).  and  (d)(l)(ii)  of 
this  Rule,  Provided,  That  from  issuance 
of  the  contract  through  each  contract 
period  the  aggregate  amount  of  sales 


load  imposed  is  not  more  than  the 
aggregate  amount  of  sales  load  that 
would  be  permissible  under  the  base 
test  contract,  as  defined  in  paragraph 
(d)(2)(iii)(B)  of  this  Rule,  and  the 
incremental  test  contract,  as  defined  in 
paragraph  (d)(2)(iii)(C)  of  this  Rule. 

(ii)  The  following  procedures  shall  be 
used  in  applying  paragraph  (d)(2)(i): 

(A)  Payments  for  the  actual  contract, 
as  defined  in  paragraph  (d)(2)(iii)(A)  of 
this  Rule,  and  the  base  and  incremental 
test  contracts  shall,  for  purposes  of 
demonstrating  compliance  with  the 
sales  load  provisions  of  this  Rule,  be 
deemed  paid  in  the  following 
proportionate  amounts:  level  annual 
payments  for  the  base  test  contract 
equal  to  the  guideline  annual  premium 
for  the  contract,  commencing  upon 
issuance;  level  annual  payments  for  the 
incremental  test  contract  equal  to  the 
difference  between  the  guideline  annual 
premium  for  the  actual  contract  after  the 
increase  in  or  addition  of  insurance 
benefits  and  before  such  increase  or 
addition,  commencing  upon  such 
increase  or  addition;  and  level  annual 
payments  for  the  actual  contract  equal 
to  the  guideline  annual  premium  for 
such  contract,  commencing  upon 
issuance  and  adjusted  for  such  increase 
or  addition  as  of  the  date  of  such 
increase  or  addition.  Provided  that  the 
guideline  annual  premium  used  is  that 
defined  in  paragraph  (c)(8); 

(B)  To  the  extent  that  the  increases  in. 
or  additions  of.  insurance  benefits  are 
funded  out  of  cash  value,  such  cash 
value  shall  be  proportionately  allocated 
between  the  base  test  contract  and 
incremental  test  contract  according  to 
the  ratio  of  their  respective  guideline 
annual  payments,  as  described  in 
(d)(2)(ii)(A);  and 

(C)  It  is  assumed  that  no  redemptions 
are  made  under  the  actual  and  test 
contracts. 

(D)  An  incremental  test  contract  may 
deduct,  in  any  manner  permitted  by  this 
Rule,  not  more  than  50  per  centum  of  the 
sales  load  which  would  otherwise  be 
permitted  under  the  base  test  contract, 
and  not  be  subject  to  the  surrender, 
conversion,  and  withdrawal  provisions 
set  forth  in  paragraphs  (b)(13)(v)  (A)  and 
(B)  and  (b)(13)(viii)  of  this  Rule, 
Provided,  however.  That  the  increased 
or  added  benefit  will  be  subject  to  the 
surrender,  conversion,  and  withdrawal 
provisions  referenced  above  if  more 
than  such  50  per  centum  of  snies  load  is 
assessed,  (iii)  For  purposes  of  this 
paragraph  (d)(2): 

(A)  "Actual  contract"  shall  mean  the 
flexible  contract  issued  to  the 
contractholder,  and  adjusted  for  the 
increase  in  or  addition  of  insurance 
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benefits,  as  of  the  date  of  the  increase  or 
addition; 

(B)  "Base  test  contract"  shall  mean 
the  actual  contract  had  the  increase  or 
addition  not  occurred; 

(C)  "Incremental  test  contract"  shall 
mean  a  flexible  contract  that,  (7)  is 
issued  on  the  date  of  the  increase  or 
addition,  and  (2)  provides  insurance 
benefits  identical  to  the  incremental 
change  in  insurance  benefits  under  the 
actual  contract  upon  such  increase  or 
addition;  and 

(D)  Any  change  in  insurance  benefits 
which  would  occur  automatically  under 
a  contract,  with  or  without  the 
opportunity  for  contractholder 
disapproval,  or  any  change  in  death 
benefit  operation  shall  not  be 
considered  an  "increase  in  or  addition 
of  insurance  benefits  requested  by  a 
contractholder"  for  purposes  of 
imposing  additional  sales  load. 

Dated:  March  30. 1987. 

By  the  Commission. 
lonatban  G.  Katz, 
Secretary. 
[FR  Doc.  87-7597  Filed:  4-7-87;  8:45  am] 

BILUNQ  CODE  M10-01-H 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  177 
(T.D.  87-46] 

Change  of  Practice  Regarding  Country 
of  Origin  (Substantial  Transformation) 
Determinations  on  Threading  of 
Certain  Pipe  Fittings 

AGENCY:  Customs  Service.  Treasury. 
action:  Final  interpretive  rule. 

summary:  This  document  gives  notice 
that  Customs  is  changing  its  current 
practice  of  considering  pipe  fittings, 
produced  in  one  country,  to  be 
substantially  transformed  by  virtue  of 
threading  operations  performed  in  a 
second  country  so  as  to  be  considered 
products  of  that  second  country.  The 
current  practice  is  based  upon  a 
published  Customs  ruling.  After  review 
of  comments  received  in  response  to  a 
notice  proposing  this  change,  and 
following  further  consideration  of  the 
matter,  it  has  been  decided  that 
threading  operations  alone  do  not 
substantially  transform  pipe  fittings  so 
as  to  change  their  country  of  origin. 
EFFECTIVE  DATE:  This  change  of  practice 
will  be  effective  as  to  merchandise 
entered  for  consumption  or  withdrawn 
from  warehouse  for  consumption,  on  or 
after  July  7. 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  L  Valentine,  Classification  and 
Value  Division.  U.S.  Customs  Service, 
1301  Constitution  Avenue,  NW., 
Washiagton,  DC  20229  (202-566-8181). 

SUPPLEMENTARY  INFORMATION: 

Background 

By  notice  published  in  the  Federal 
Register  on  August  23, 1985  (50  FR 
34165],  it  was  announced  that  Customs 
was  reviewing  the  practice  of 
considering  pipe  fittings,  produced  in 
one  country  and  threaded  in  a  second 
country,  to  have  been  substantially 
transformed  by  the  threading  operation. 
The  notice  invited  public  comments  with 
respect  to  the  correctness  of  the 
contemplated  change. 

The  current  practice  is  based  upon  a 
published  Customs  Service  ruling  of 
November  9. 1978  (C.S.D.  79-437, 13 
Cust.  Bui.  1666  (1979)].  Pursuant  to 
§  177.10(b).  Customs  Regulations  (19 
CFR  177.10(b)),  the  publication  of  a 
ruling  in  the  Customs  Bulletin  which 
affects  a  rate  of  duty  or  charge,  will 
establish  a  uniform  practice.  Pursuant  to 
section  315,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1315).  and 
§  177.10(c)(1).  Customs  Regulations  (19 
CFR  177.10(c)(1)).  before  publication  of  a 
ruling  which  changes  an  established 
practice  and  results  in  an  increase  in 
duty.  Customs  is  required  to  publish  a 
notice  that  the  practice  is  under  review 
and  to  give  interested  parties  an 
opportunity  to  comment  on  the 
contemplated  change. 

A  review  of  the  published  decision 
was  initiated  in  light  of  several  judicial 
and  Treasury  decisions  which 
concerned  whether  specific  processing 
operations  are  sufficient  to  affect  the 
country  of  origin  of  imported  articles  for 
Customs  purposes.  One  example  is  the 
decision  in  the  case  of  Unimyal,  Inc.  v. 
United  States.  3  C.I.T.  220.  542  F.  Supp. 
1026  (1982),  in  which  pre-shaped  soles 
were  attached  to  substantially  complete 
shoes  (shoe  uppers)  from  Indonesia  after 
the  shoes  had  entered  the  U.S.  The  court 
found  that  the  shoes  were  not 
substantially  transformed  as  a  result  of 
the  domestic  application  of  soles,  and 
thus  remained  products  of  Indonesia  for 
countiy-of-origin  marking  purposes.  In 
so  holding,  the  court  in  Uniroyal,  supra.. 
reaffirmed  the  validity  of  the  long- 
standing criteria  which,  for  substantial 
transformation  determinations,  examine 
whether  the  name,  character,  or  use  of 
an  article  has  been  changed  by  second- 
country  processing.  In  Uniroyal  the 
court  held  that  the  imported  shoe 
upper* — which  were  the  very  essence  of 
the  completed  shoes — were  already 


substantially  complete  shoes,  and  that 
the  attachment  of  the  outsoles  was  a 
relatively  minor  operation  which  did  not 
alter  the  identity  of  the  uppers. 

Analysis  of  Comments 

Seven  comments  were  submitted  in 
response  to  the  notice  published  on 
August  23, 1985.  One  commenter  did  not 
take  a  position  on  the  substantial 
transformation  issue  but  requested  that 
the  final  decision  include  a  holding  that 
the  product  coverage  under  the  steel 
restraint  arrangements  is  not  affected  by 
the  decision.  This  question  is  not 
properly  within  the  scope  of  this 
document.  Any  determinations 
regarding  the  operation  of  steel  restraint 
arrangements  are  properly  made  by  the 
International  Trade  Administration, 
Department  of  Commerce. 

Two  commenters  opposed  any  change 
because  an  unthreaded  coupling  is  a 
useless  raw  material  that  must  be 
changed  into  a  functional  coupling,  and 
threading,  as  a  processing  step,  is 
complex  and  critical  and  requires  great 
precision. 

We  concur  with  these  commenters 
that  the  threading  operation  is  required 
in  order  to  produce  a  functional 
coupling.  Although  the  threading,  which 
can  range  from  coarse  threads  to 
proprietary  specialty  threads,  varies  in 
its  complexity  and  critical  nature  as 
demanded  by  the  intended  application, 
even  the  more  complex  and  precise 
threading  oprations  are  not  substantial 
manufacturing  operations  and  do  not 
change  the  essential  character  of  the 
article:  it  remains  a  fitting. 

The  remaining  commenters  supported 
a  change  because,  as  they  reasoned,  the 
fundamental  character  and  use  of  a 
fitting  is  established  when  it  is  cast  or 
formed.  The  threading  operation  is 
described  as  a  finishing  operation 
which,  in  relation  to  the  cost  of 
processing  a  fitting  prior  to  threading, 
typically  represents  (together  with  the 
other  finishing  operations)  less  than 
one-third  of  that  cost.  i 

One  commenter  suggested  that 
reliance  on  Midwood  Industries.  Inc.  v. 
United  States,  64  Cust.  Ct.  499,  CD.  4026 
(1970),  as  controlling  in  C.S.D.  79-437 
was  misplaced  because  threading 
constituted  only  one  of  the  various 
processing  operations  that  were 
considered  as  a  whole  in  Midwood.  We 
agree  that  Midwood  is  distinguishable 
on  this  and  other  grounds.  In  addition, 
we  conclude  that,  as  the  court  noted 
concerning  the  shoe  uppers  in  Uniroyal. 
Inc.  V.  United  States.  3  C.I.T.  220  (1982), 
the  essential  character  of  the  fitting  is 
established  in  the  first  country,  and  that 
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the  treading  merely  completes  it  for  its 
intended  use.  The  name,  character,  and 
use  of  the  article  have  already  been 
established.  These  facts  are  not  affected 
by  the  threading  operations. 

Although  the  argument  is  raised  that 
an  unthreaded  pipe  fitting  is  still  a 
producer's  good,  we  find  that,  in 
addition  to  our  conclusion  that  threading 
does  not  change  the  name,  character,  or 
use  of  a  fitting,  the  nature  of  the 
threading  operation  is  insubstantial  in 
relation  to  the  nature  of  the  operations 
required  to  manufacture  the  fitting. 
Many  unfinished  steel  articles  (as  well 
as  other  articles)  are  "producer's"  goods 
rather  than  "consumers"  goods  because 
they  cannot  be  used  in  the  unfinished 
condition.  However,  these  finishing 
operations  are  not  always  substantial 
processing  operations,  and  may  not 
change  the  underlying  nature  of  the 
article.  The  change  from  a  producer's  to 
consumer's  good  is  not  controlling  on 
the  issue  of  substantial  transformation. 
National  Juice  Products  Association,  et 

a/.  V.  United  States.  11  CIT 

(Slip  op.  86-13,  dated  January  30, 1986). 
The  established  criteria  of  new  name, 
character,  or  use,  together  with  the 
nature  of  the  processing,  must  be 
addressed. 

In  this  case,  even  though  the  threading 
of  a  fitting  does  change  it  from  a 
producers  good  to  a  consumers  good,  we 
find  that  the  threading  operation  does 
not  so  transform  the  unthreaded  fitting 
as  to  cause  its  identity  to  be  lost  in  the 
finished  product,  nor  is  the  value  added 
by  threading  and  related  finishing 
operations,  typically  less  than  one-third, 
substantial. 

Change  of  Practice 

After  careful  analysis  of  the 
comments  and  following  further  review 
of  the  matter,  we  find  that  the  mere 
threading  of  pipe  fittings  does  not  result 
in  a  substantial  transformation  which 
would  change  the  country  of  origin  of 
the  pipe  fittings  and  that  our  previously 
published  ruling  to  the  contrary  is 
clearly  wrong.  Therefore,  the  ruling  of 
November  9. 1978  (file  055619), 
published  as  C.S.D.  79-437. 13  Cust.  Bull. 
1666  (1979),  is  revoked.  Other  ruling 
letters  that  are  in  conflict  with  the 
principles  of  this  decision  are  modified 
accordingly. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L.  Burton,  Regulations  Control 
Branch,  U.S.  Customs  Service.  However. 


personnel  from  other  Customs  offices 
participated  in  its  development. 
William  von  Raab, 
Commissioner  of  Customs.  . 

Approved:  .March  18. 1987. 
Francis  A.  Keating.  II, 
Assistant  Secretory  of  the  Treasury. 
(FR  Doc.  87-7748  Filed  4-7-fl7;  8:45  am] 
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DEPARTMEFfT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  656 

Lat>or  Certification  Process  for  the 
Permanent  Employment  of  Aliens  in 
the  United  States;  Establishment  of 
Board  of  Alien  Labor  Certification 
Appeals 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Final  rule. 

summary:  The  Department  of  Labor  is 
revising  the  procedures  for  review  of 
denials  of  certifications  for  the 
permanent  employment  of  immigrant 
aliens  in  the  United  States.  This  final 
rule  establishes  a  Board  of  Alien  Labor 
Certification  Appeals  in  the  Office  of 
Administrative  Law  Judges  to  hear  and 
decide  such  appeals. 
DATES:  Effective  date.  May  8, 1987.  This 
final  rule  applies  to  requests  for  review 
filed  [i.e.,  mailed  by  certified  mail  to  the 
Certifying  Officer  who  denied  the 
application)  on  or  after  May  8, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  M.  Bruening,  Chief,  Division 
of  Foreign  Labor  Certifications,  United 
States  Employment  Service, 
Employment  and  Training 
Administration,  United  States 
Department  of  Labor,  Room  N4456,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  202-535-0163. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Department  of  Labor 
(Department)  is  revising  the  procedures 
for  review  of  denials  of  certifications  for 
the  permanent  employment  of  immigrant 
aliens  in  the  United  States.  The  revised 
procedures  establish  a  Board  of  Alien 
Labor  Certification  Appeals  in  the 
Office  of  Administrative  Law  Judges  to 
hear  and  decide  such  appeals. 

Permanent  Alien  Labor  Certification 
Process 

Pursuant  to  section  212(a)(14)  of  the 
Immigration  and  Nationality  Act  (Act)  (8 


U.S.C.  1182(a)(14)).  certain  immigrant 
aliens  seeking  to  enter  the  United  States 
for  the  purpose  of  permanent 
employment  are  excluded,  unless  the 
Secretary  of  Labor  first  certifies  in  each 
such  case  to  the  Attorney  General  that 
there  are  not  sufficient  United  States 
workers  who  are  able,  willing,  qualified, 
and  available  for  the  job  opportunity  at 
the  time  of  the  alien's  application  for  a 
visa  and  admission  into  the  United 
States  and  at  the  place  where  the  alien 
is  to  perform  the  work;  and  that  the 
employment  of  the  alien  will  not 
adversely  affect  the  wages  and  working 
conditions  of  United  States  workers 
similarly  employed. 

Aliens  required  by  8  U.S.C.  1182(a)(14) 
to  be  beneficiaries  of  permanent  alien 
labor  certifications  are  aliens  eligible  for 
nonpreference  status  pursuant  to  8 
U.S.C.  1153(a)(7),  and  aliens  who  are 
eligible  for  third  and  sixth  preference 
status  under  8  U.S.C.  1153(a)  (3)  and  (6). 

The  regulations  in  20  CFR  Part  656  set 
forth  the  Department's  procedures  under 
which  such  permanent  alien  labor 
certifications  may  be  applied  for.  and 
given  or  denied.  Decisions  on  permanent 
alien  labor  certification  applications  are 
made  in  Final  Determinations  by 
Certifying  Officers  in  the  Employment 
and  Training  Administration  of  the 
Department. 

Appeals  Process 

1.  Prior  Procedure 

Under  the  regulations  revised  by  this 
final  rule,  a  Final  Determination  by  a 
Certifying  Officer  denying  an 
application  of  permanent  alien  labor 
certification  was  appealed  by  the 
employer-applicant  (and  the  alien 
beneficiary,  but  only  if  the  employer 
appeals)  to  the  Office  of  Administrative 
Law  Judges  of  the  Deoartment.  See  20 
CFR  656.26,  656.27.  and  656.27a  (1986). 
These  requests  for  review  were  heard 
by  individual  Administrative  Law 
Judges  designated  by  the  Chief 
Administrative  Law  Judge.  20  CFR 
656.26(d)  (1986).  These  Administrative 
Law  Judges,  while  assigned  to  the 
Department,  are.  pursuant  to  the 
Administrative  Procedure  Act, 
independent  of  the  Department,  and. 
thus,  individually  heard  and  decided 
permanent  alien  labor  certification 
appeals. 

2.  Revised  Procedure 

The  Department  is  establishing  a 
Board  of  Alien  Labor  Certification 
Appeals  (Board)  to  hear  and  decide  on 
requests  for  review  from  denials  of 
applications  for  permanent  alien  labor 
certification.  While  the  decisions  of  the 
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Administrative  Law  judges,  by  and 
large,  have  been  of  high  quality,  the 
Board  will  enhance  uniformity  and 
consistency  of  decisions. 

The  Board,  chaired  by  the  Chief 
Administrative  Law  Judges  of  the 
Department,  consists  of  Administrative 
Law  Judge  appointed  pursuant  to  5 
U.S.C.  3105  and  assigned  to  the 
Department  who  are  designated  by  the 
Chief  Administrative  Law  Judge  to  sit  on 
the  Board.  Requests  for  review  may  be 
considered  by  panels  of  the  Board,  or  by 
individual  Administrative  Law  Judges 
making  recommendations  to  the  Board 
or  to  such  panels.  The  scope  of  review 
essentially  remains  unchanged  from  the 
prior  regulations  at  20  CFR  656.26  and 
656.27  (1986).  However,  in  the  case  of 
hearings,  the  procedures  now  are 
governed  by  the  Department's  "Rules  of 
Practice  and  Procedure  For 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges", 
set  forthat  29CFRPart  18. 

Regulatory  Impact 

The  rule  promulgated  in  this  document 
is  one  of  internal  agency  administrative 
organization,  practice,  and  procedure. 
As  such,  the  Administrative  Procedure 
Act  does  not  require  it  to  be  first 
published  for  public  notice  and 
comment.  5  U.S.C.  553(b)(A).  The  appeal 
and  other  rights  which  may  accrue  to 
the  public  under  the  prior  regulations 
remain  unchanged.  The  only  changes 
are  to  the  organization  of  the  body 
(Administrative  Law  Judges  in  the 
Department's  Office  of  Administrative 
Law  Judges)  hearing  appeals. 

In  addition,  the  process  in  the  final 
rule  would  affect  only  those 
approximately  500-900  appeals  from 
employers  across  the  nation  each  year 
appealing  from  denials  of  applications 
for  permanent  alien  labor  certification. 

The  economic  and  other  impact  of  this 
final  rule  is  not  so  great  as  to  make  it  a 
major  rule  requiring  the  development  of 
a  regulatory  impact  analysis.  See  E.O. 
12291,  3  CFR,  1981  comp.',  p.  127 
(February  17, 1981), 

Since  a  general  notice  of  proposed 
rulemaking  has  not  been  published  for 
this  final  rule,  it  is  not  a  "rule"  as 
defined  under  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601(2). 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  Number  17.203, 
"Certification  for  Immigrant  Workers". 


List  of  Subjects  in  20  CFR  Part  656 

Administrative  practice  and 
procedure.  Aliens,  Employment.  Fraud, 
Lab()r,  Unemployment,  Wages. 

Final  Rule 

Accordingly,  Part  656  of  Chapter  V  of 
Title  20,  Code  of  Federal  Regulations,  is 
amended,  as  follows: 

Authority 

1.  Revise  the  authority  citation  for 
Part  656  to  read  as  follows,  and  remove 
all  separate  authority  citations  following 
the  sections  in  Part  656: 

A»<hority:  8  U.S.C.  1182(a){14);  29.  49  el  seq. 

2.  In  20  CFR  656.26(c).  remove  the 
words  "Administrative  Law  Judge"  and 
"Chief  Administrative  Law  Judge"  and 
add,  in  their  place,  the  words  "Board  of 
Alien  Labor  Certification  Appeals"; 

3.  In  20  CFR  656.26,  in  addition  to  the 
amendments  set  forth  in  2.  above, 
remove  paragraphs  (d),  (e),  (f),  (g),  and 
(h):  and  revise  the  section  heading  and 
the  introductory  text  to  paragraph  (a)  to 
read  as  follows: 

§  656.26    Board  of  Alien  Labor  Certification 
Appeals  review  of  denials  of  lal>or 
certification. 

(a)  If  a  labor  certification  is  denied,  a 
request  for  review  of  the  denial  made  be 
madle  to  the  Board  of  Alien  Labor 
Certification  Appeals: 

***** 

3.  Revise  20  CFR  656.27  to  read  as 
foUc^s: 

§  656.27    Consideration  by  and  decisions 
of  ttw  Board  of  Allen  l^t>or  Certification 
Apptals. 

(a)  Designations.  In  considering 
requests  for  review  before  it,  the  Board 
of  Alien  Labor  Certification  Appeals 
may  sit  in  panels  of  three  members.  The 
Chief  Administrative  Law  Judge  may 
designate  any  Board  of  Alien  Labor 
Certification  Appeals  member  to  submit 
proposed  findings  and  recommendations 
to  the  Board  of  Alien  Labor  Certification 
Appeals  or  to  any  duly  designated  panel 
theneof  to  consider  a  particular  case. 

(b)  Briefs  and  Statements  of  Position. 
In  considering  requests  for  review 
before  it,  the  Board  of  Alien  Labor 
Certification  Appeals  shall  afford  all 
parties  21  days  to  submit  or  decline  to 
submit  any  appropriate  Statement  of 
Position  or  legal  brief.  The  Department 
of  Labor  shall  be  represented  solely  by 
the  Solicitor  of  Labor  or  the  Solicitor's 
designated  representative.  In  the  cases 
involving  college  or  university  teachers 
and  aliens  represented  to  be  of 
exceptional  ability  in  the  performing 
arts,  if  the  employer  has  designated  a 
per$on  or  organization  to  submit  an 


amicus  curiae  brief,  the  Board  of  Alien 
Labor  Certification  Appeals  shall  afford 
amicus  curiae  21  days  to  submit  a  brief. 
Briefs,  statements,  and  amicus  curiae 
briefs  submitted  pursuant  to  this 
paragraph  (b)  shall  be  deemed  timely  if 
either  mailed  or  delivered  to  the  Board 
of  Alien  Labor  Certification  Appeals  on 
or  before  the  end  of  the  21-day  period 
set  forth  in  this  paragraph,  and  shall  be 
consistent  with  the  requirements  of 
§  656.26(b)(4)  of  this  Part. 

(c)  Review  on  the  record.  The  Board 
of  Alien  Labor  Certification  Appeals 
shall  review  the  denial  of  labor 
certification  on  the  basis  of  the  record 
upon  which  the  denial  of  labor 
certification  was  made,  the  request  for 
review,  and  any  Statements  of  Position 
or  legal  briefs  submitted  and  shall: 

(1)  Affirm  the  denial  of  the  labor 
certification;  or 

(2)  Direct  the  Certifying  Officer  to 
grant  the  certification;  or 

(3)  Remand  the  matter  to  the 
Certifying  Officer  for  further 
consideration  or  factfinding  and 
determination:  or 

(4)  Direct  that  a  hearing  on  the  case 
be  held  pursuant  to  paragraph  (f)  of  this 
section. 

(d)  Notifications  of  decisions.  The 
Board  of  Alien  Labor  Certification 
Appeals  shall  notify  the  employer,  the 
alien,  the  Certifying  Officer,  and  the 
Solicitor  of  Labor  of  the  decision 
pursuant  to  paragraph  (c)  of  this  section, 
and  shall  return  the  record  to  the 
Certifying  Officer  unless  the  case  has 
been  set  for  hearing  pursuant  to 
paragraph  (f)  of  this  section. 

(e)  Remanded  cases.  If  the  case  is        i 
remanded,  the  Certifying  Officer  shall 
do  the  additional  factfinding  or 
consideration  in  accordance  with 

§§  656.24  and  656.25  of  this  Part,  but 
such  factfinding  and  consideration  shall 
be  limited  to  the  issues  for  which  the 
case  has  been  remanded. 

(f)  Hearings.  (1)  Notification  of 
hearing.  If  the  case  has  been  set  for  a 
hearing,  the  Board  of  Alien  Labor 
Certification  Appeals  shall  notify  the 
employer,  the  alien,  the  Certifying 
Officer,  and  the  Solicitor  of  Labor  of  the 
date,  time,  and  place  of  the  hearing,  and 
that  the  hearing  may  be  rescheduled 
upon  written  request  and  for  good  cause 
shown. 

(2)  Hearing  procedure,  (i)  The  "Rules 
of  Practice  and  Procedure  For 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges", 
set  forth  at  29  CFR  Part  18,  shall  app.'y  to 
hearings  pursuant  to  this  paragraph  (f). 

(ii)  For  the  purposes  of  this  paragraph 
(f)l2),  references  in  29  CFR  Part  18  to: 
"administrative  law  judge"  shall  mean 
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the  Board  of  Alien  Labor  Certification 
Appeals  member  or  the  Board  of  Alien 
Labor  Certification  Appeals  panel  duly 
designated  pursuant  to  {  656.27(a)  of 
this  Part;  "Office  of  Administrative  Law 
Judges"  shall  mean  the  Board  of  Alien 
Labor  Certification  Appeals:  and  "Chief 
Administrative  Law  Judge"  shall  mean 
the  Chief  Administrative  Law  Judge  in 
that  official's  function  of  chairing  the 
Board  of  Alien  Labor  Certification 
Appeals. 

§  656.27a    [Removed] 

4.  Remove  20  CFR  656.27a. 

5.  In  20  CFR  656.50,  between  the 
definitions  of  the  terms  "Attorney 
General"  and  "Certifying  Officer",  add  a 
new  definition  of  the  term  "Board  of 
Alien  Labor  Certification  Appeals",  to 
read  as  follows: 

§  656.05    Definitions. 

•         •         •         •         < 

"Board  of  Alien  Labor  Certification 
Appeals"  means  the  permanent  Board  of 
Alien  Labor  Certification  Appeals 
established  by  this  Part,  chaired  by  the 
Chief  Administrative  Law  Judge,  and 
consisting  of  Administrative  Law  Judges 
assigned  to  the  Department  of  Labor  and 
designated  by  the  Chief  Administrative 
Law  Judge  to  be  members  of  the  Board 
of  Alien  Labor  Certification  Appeals. 
The  Board  of  Alien  Labor  Certification 
Appeals  is  located  in  Washington.  DC, 
and  reviews  and  decides  appeals  in 
Washington,  DC. 

*  *  *  *  4 

Signed  at  Wasington,  DC,  this  2nd  day  of 
April,  1987. 

William  E.  Brock, 

Secretary  of  Labor. 

[FR  Doc.  87-7703  Filed  4-7-87;  8:45  am) 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  154 
IDOD5200.2-R] 

Personnel  Security  Program 

agency:  Office  of  the  Secretary-,  DoD. 
action:  Final  rule. 


summary:  This  part  prescribes  the 
policy  and  procedures  for  the 
Department  of  Defense  governing  access 
to  classified  information  and 
employment  in  sensitive  positions  by 
DoD  military,  civilian  and  contractor 
personnel.  It  also  specifies  the  nature 
and  extent  of  the  investigative  scope 
required  for  a  DoD  security  clearance 
and  employment  in  a  variety  of  sensitive 


positions;  provides  adjudicative  policy 
and  criteria  against  which  investigative 
results  are  compared  and  evaluated  in 
order  to  ensure  that  the  access  or 
employment  is  consistent  with  the 
interests  of  national  security;  prescribes 
due  process/appeal  procedures  for  DoD 
military  and  civilian  employees  who  are 
being  considered  for  denial  or 
revocation  of  a  security  clearance  or 
employment  in  a  sensitive  position. 
EFFECTIVE  DATE:  January  2, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Pete  Nelson,  Office  of  the  Under 
Secretary  of  Defense  (Policy),  The 
Pentagon,  Washington,  DC  20301, 
telephone  (202)  697-3969. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  154 

Security,  Classified  information. 
Accordingly,  Title  32  is  amended  to 
add  Part  154  to  read  as  follows: 

PART  154— DEPARTMENT  OF 
DEFENSE  PERSONNEL  SECURITY 
PROGRAM  REGULATION 

Subpart  A— General  Provisions 

Sec. 

154.1  Purpose. 

154.2  Applicability. 

154.3  Definitions. 

Subpart  B— Policies 

154.6  Standards  for  access  to  classified 
information  or  assignment  to  sensitive 
duties. 

154.7  Criteria  for  application  of  security 
standards. 

154.8  Types  and  scope  of  personnel  security 
investigations. 

154.9  Authorized  personnel  security 
investigative  agencies. 

154.10  Limitations  and  restrictions. 

Subpart  C— Personnel  Security 
Investigative  Requirements 

154.13  Sensitive  positions. 

154.14  Civilian  employment. 

154.15  Military  appointment,  enlistment, 
and  induction. 

154.16  Security  clearance. 

154.17  Special  access  programs. 

1.54.18  Certain  positions  not  necessarily 
requiring  access  to  classified 
information. 

1.54.19  Reinvestigation. 

154.20    Authority  to  waive  investigative 
requirements. 

Subpart  O— Reciprocal  Acceptance  of  Prior 
Investigations  and  Personnel  Security 
Determinations 

154.23  General. 

154.24  Prior  investigations  conducted  by 
DoD  investigative  organizations. 

154.25  Prior  personnel  security 
determinations  made  by  DoD  authorities. 

154.26  Investigations  conducted  and 
clearances  granted  by  other  agencies  of 
the  Federal  government. 
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Investigations 

154.30  General. 
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154.33  Request  procedures. 

154.34  Priority  requests. 

154.35  Personal  data  provided  by  the 
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Subpart  F— Adjudication 

154.40  General. 

154.41  Central  adjudication. 

154.42  Evaluation  of  personnel  security 
information. 

154.43  Adjudicative  record. 

Subpart  G — Issuing  Clearance  and  Granting 
Access 

154.47  General. 

154.48  Issuing  clearance. 

154.49  Granting  access. 

154.50  Administrative  withdrawal. 

Subpart  1^— Unfavorable  Administrative 
Actions 

154.55  Requirements. 

154.56  Procedures. 

154.57  Reinstatement  of  civilian  employees. 

Subpart  I— Continuing  Security 
Responsibilities 

154. (jO    Evaluating  continued  security 

eligibility. 
154.61     Security  education. 

Subpart  J— Safeguarding  Personnel 
Security  Investigative  Records 

154.65  General 

154.66  Responsibilities. 

154.67  Access  restrictions. 

154.68  Safeguarding  procedures. 

154.69  Records  disposition. 

154.70  Foreign  source  information. 
Subpart  K— Program  Management 
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154.76  Responsibilities. 

154.77  Reporting  requirements. 

154.78  Inspections. 

Appendix  A — Investigative  Scope 

Appendix  B — Request  Procedures 
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Appendix  E— Personnel  Security 
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Authority:  E.O.  10450;  E.G.  12356;  E.G. 
10865;  E.0. 12333. 
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Subpart  A— General  Provisions 

§  154.1    Purpose. 

(a]  To  establish  policies  and 
procedures  to  ensure  that  acceptance 
and  retention  of  personnel  in  the  Armed 
Forces,  acceptance  and  retention  of 
civilian  employees  in  the  Department  of 
Defense  (DoD).  and  granting  members  of 
the  Armed  Forces,  DoD  civilian 
employees,  DoD  contractors,  and  other 
affiliated  persons  access  to  classified 
information  are  clearly  consistent  with 
the  interests  of  national  security. 

(b)  This  part:  (1)  Establishes  DoD 
personnel  security  policies  and 
procedures; 

(2)  Sets  forth  the  standards,  criteria 
and  guidelines  upon  which  personnel 
security  determinations  shall  be  based; 

(3)  Prescribes  the  kinds  and  scopes  of 
personnel  security  investigations 
required: 

(4)  Details  the  evaluation  and  adverse 
action  procedures  by  which  personnel 
security  determinations  shall  be  made; 
and 

(5)  Assigns  overall  program 
management  responsibilities. 

§154.2    Applicability. 

(a)  This  part  implements  the 
Department  of  Defense  Personnel 
Security  Program  and  takes  precedence 
over  all  other  departmental  issuances 
affecting  that  program. 

(b)  All  provisions  of  this  part  apply  to 
DoD  civilian  personnel,  members  of  the 
Armed  Forces,  excluding  the  Coast 
Guard  in  peacetime,  contractor 
personnel  and  other  personnel  who  are 
affiliated  with  the  Department  of 
Defense  except  that  the  unfavorable 
administrative  action  procedures 
pertaining  to  contractor  personnel 
requiring  access  to  classified 
information  are  contained  in  DoD 
5220.22-R  and  in  32  CFR  Part  155. 

(c)  The  policies  and  procedures  which 
govern  the  National  Security  Agency  are 
prescribed  by  Public  Laws  88-290  and 
86-36,  Executive  Orders  10450  and 
12333.  DoD  Directive  5210.45',  Director 
of  Central  Intelligence  Directive  (DCID) 
Vm*  and  regulations  of  the  National 
Security  Agency. 

(d)  Under  combat  conditions  or  other 
military  exigencies,  an  authority  in 
paragraph  A.  Appendix  E,  may  waive 
such  provisions  of  this  part  as  the 
circumstances  warrant. 


'  Copies  may  be  obtained,  if  needed,  from  the 
U.S.  Naval  Publications  and  Forms  Center.  S801 
Tabor  Avenue.  .M!r:  Code  301.  Philadelphia.  PA 
19120. 

•  Copies  may  be  obtained,  if  needed  from  Central 
Intellijience  Agency  (CCISCMS/ICS).  1225  Ames 
Building.  Washington.  DC  20S0S. 


§154.}    Definitions. 

(a)  Access.  The  ability  and 
opportunity  to  obtain  knowledge  of 
classified  information.  An  individual,  in 
fact,  may  have  access  to  classified 
information  by  being  in  a  place  where 
such  Information  is  kept,  if  the  security 
measures  that  are  in  force  do  not 
prevent  him  from  gaining  knowledge  of 
such  Information. 

(b)  Adverse  action.  A  removal  from 
employment,  suspension  from 
employment  of  more  than  14  days, 
reduction  in  grade,  reduction  in  pay,  or 
furlough  of  30  days  or  less. 

(c)  Background  Investigation  (BI).  A 
personnel  security  investigation 
consisting  of  both  record  reviews  and 
interviews  with  sources  of  information 
as  prescribed  in  paragraph  3,  Appendix 
A,  thiJB  part,  covering  the  most  recent  5 
years;  of  an  individual's  life  or  since  the 
18th  birthday,  whichever  is  shorter, 
provided  that  at  least  the  last  2  years 
are  covered  and  that  no  investigation 
will  be  conducted  prior  to  an 
individual's  16th  birthday. 

(d)  Classified  information.  Official 
information  or  material  that  requires 
protection  in  the  interests  of  national 
security  and  that  is  classified  for  such 
purpose  by  appropriate  classifying 
auth(}rity  in  accordance  with  the 
provisions  of  Executive  Order  12356. 

(e)  Defense  Central  Security  Index 
(DCSl).  An  automated  sub-system  of  the 
Defease  Central  Index  of  Investigations 
(DCIE)  designed  to  record  the  issuance, 
denial  or  revocation  of  security 
clearances,  access  to  classified 
inforftiation,  or  assignment  to  a  sensitive 
position  by  all  DoD  Components  for 
military,  civilian,  and  contractor 
personnel.  The  DCSI  will  serve  as  the 
central  DoD  repository  of  security 
related  actions  in  order  to  assist  DoD 
secueity  officials  in  making  sound 
clearance  and  access  determinations. 
The  OCSI  shall  also  serve  to  provide 
accurate  and  reliable  statistical  data  for 
senior  DoD  officials,  Congressional 
committees,  the  General  Accounting 
Office  and  other  authorized  Federal 
requesters. 

(f)  DoD  component.  Includes  the 
Office  of  the  Secretary  of  Defense;  the 
Military  Departments:  Organization  of 
the  Joint  Chiefs  of  Staff:  Directors  of 
Defense  Agencies  and  the  Unified  and 
Specified  Commands. 

(g)i  Entrance  National  Agency  Check 
(ENTNAC).  A  personnel  security 
investigation  scoped  and  conducted  in 
the  same  manner  as  a  National  Agency 
Check  except  that  a  technical  fingerprint 
search  of  the  files  of  the  Federal  Bureau 
of  Investigation  is  not  conducted. 

(h)  Head  of  DoD  component.  The 
Secretary  of  Defense;  the  Secretaries  of 


the  Military  Departments:  the  Chairman. 
Joint  Chiefs  of  Staff:  and  the 
Commanders  of  Unified  and  Specified 
Commands;  and  the  Directors  of 
Defense  Agencies. 

(i)  Immigrant  alien.  Any  alien  lawfully 
admitted  into  the  United  States  under  an 
immigration  visa  for  permanent 
residence. 

(j)  Interim  security  clearance.  A 
security  clearance  based  on  the 
completion  of  minimum  investigative 
requirements,  which  is  granted  on  a 
temporary  basis,  pending  the  completion 
of  the  full  investigative  requirements. 

(k)  Limited  access  authorization. 
Authorization  for  access  to  Confidential 
or  Secret  information  granted  to  non- 
United  States  citizens  and  immigrant 
aliens,  which  is  limited  to  only  that 
information  necessary  to  the  successful 
accomplishment  of  their  assigned  duties 
and  based  on  a  background 
investigation  scoped  for  10  years 
(paragraph  3,  Appendix  A). 

(1)  Minor  derogatory  information. 
Information  that,  by  itself,  is  not  of 
sufficient  importance  or  magnitude  to 
justify  an  unfavorable  administrative 
action  in  a  personnel  security 
determination. 

(m)  National  Agency  check  (NAG).  A 
personnel  security  investigation 
consisting  of  a  records  review  of  certain 
national  agencies  as  prescribed  in 
paragraph  1,  Appendix  A,  this  part, 
including  a  technical  fingerprint  search 
of  the  files  of  the  Federal  Bureau  of 
Investigation  (FBI). 

(n)  National  Agency  Check  Plus 
Written  Inquiries  (NACI).  A  personnel 
security  investigation  conducted  by  the 
Office  of  Personnel  Management, 
combining  a  NAC  and  written  inquiries 
to  law  enforcement  agencies,  former 
employers  and  supervisors,  references 
and  schools. 

(o)  DoD  National  Agency  Check  Plus 
Written  Inquiries  (DNACI).  A  personnel 
security  investigation  conducted  by  the 
Defense  Investigative  Service  (DIS)  for 
access  to  SECRET  information 
consisting  of  a  NAC,  credit  bureau 
check,  and  written  inquiries  to  current 
and  former  employers  (see  paragraph  2, 
Appendix  A),  covering  a  5-year  scope. 

(p)  National  security.  National 
security  means  the  national  defense  and 
foreign  relations  of  the  United  States. 

(q)  Need-to-know.  A  determination 
made  by  a  possessor  of  classified 
information  that  a  prospective  recipient, 
in  the  interest  of  national  security,  has  a 
requirement  for  access  to,  knowledge,  or 
possession  of  the  classified  information 
in  order  to  perform  tasks  or  services 
essential  to  the  fulfillment  of  an  official 
United  Slates  Government  program. 
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Knowledge,  possession  of.  or  access  to, 
classified  information  shall  not  be 
afforded  to  any  individual  solely  by 
virtue  of  the  individual's  office,  position, 
or  security  clearance. 

(r)  Periodic  Reinvestigation  (PR).  An 
investigation  conducted  every  five  years 
for  the  purpose  of  updating  a  previously 
completed  background  or  special 
background  investigation  on  persons 
occupying  positions  referred  to  in 
§  154.19  (a)  through  (k).  The  scope  will 
consist  of  a  personal  interview.  NAC. 
LACs,  credit  bureau  checks, 
employment  records,  employment 
references  and  developed  character 
references  and  will  normally  not  exceed 
the  most  recent  five  year  period. 

(s)  Personnel  Security  Investigation 
(PSI).  Any  investigation  required  for  the 
purpose  of  determining  the  eligibility  of 
DoD  military  and  civilian  personnel, 
contractor  employees,  consultants,  and 
other  persons  affiliated  with  the 
Department  of  Defense,  for  access  to 
classified  information,  acceptance  or 
retention  in  the  Armed  Forces, 
assignment  or  retention  in  sensitive 
duties,  or  other  designated  duties 
requiring  such  investigation.  PSls 
include  investigations  of  affiliations 
with  subversive  organizations, 
suitability  information,  or  hostage 
situations  (see  §  154.9(d))  conducted  for 
the  purpose  of  making  personnel 
security  determinations.  They  also 
include  investigations  of  allegations  that 
arise  subsequent  to  adjudicative  action 
and  require  resolution  to  determine  an 
individual's  current  eligibility  for  access 
to  classified  information  or  assignment 
or  retention  in  a  sensitive  position, 
(t)  Scope.  The  time  period  to  be 
covered  and  the  sources  of  information 
to  be  contacted  during  the  prescribed 
course  of  a  PSI. 

(u)  Security  clearance.  A 
determination  that  a  person  is  eligible 
under  the  standards  of  this  part  for 
access  to  classified  information. 

(v)  Senior  Officer  of  the  Intelligence 
Community  (SOIC).  The  DoD  Senior 
Officers  of  the  Intelligence  Community 
include:  the  Director.  National  Security 
Agency/Central  Security  Service; 
Director,  Defense  Intelligence  Agency: 
Assistant  Chief  of  Staff  for  Intelligence, 
U.S.  Army;  Assistant  Chief  of  Staff  for 
Intelligence.  U.S.  Air  Force:  and  the 
Director  of  Naval  Intelligence.  U.S. 
Navy. 

(w)  Sensitive  position.  Any  position 
so  designated  within  the  Department  of 
Defense,  the  occupant  of  which  could 
bring  about,  by  virtue  of  the  nature  of 
the  position,  a  materially  adverse  effect 
on  the  national  security.  All  civilian 
positions  are  either  critical-sensitive, 


noncritical-sensitive,  or  nonsensitive  as 
described  in  §  154.13(b). 

(x)  Significant  derogatory 
information.  Information  that  could,  in 
itself,  justify  an  unfavorable 
administrative  action,  or  prompt  an 
adjudicator  to  seek  additional 
investigation  or  clarification. 

(y)  Special  access  program.  Any 
program  imposing  "need-to-know"  or 
access  controls  beyond  those  normally 
provided  for  access  to  Confidential. 
Secret,  or  Top  Secret  information.  Such 
a  program  may  include,  but  not  be 
limited  to,  special  clearance, 
adjudication,  investigative  requirements, 
material  dissemination  restrictions,  or 
special  lists  of  persons  determined  to 
have  a  need-to-know. 

(z)  Special  Background  Investigation 
(SBIJ.  A  personnel  security  investigation 
consisting  of  all  of  the  components  of  a 
BI  plus  certain  additional  investigative 
requirements  as  prescribed  in  paragraph 
4,  Appendix  B.  this  part.  The  period  of 
investigation  for  an  SBI  is  the  last  15 
years  or  since  the  18th  birthday, 
whichever  is  shorter,  provided  that  the 
last  2  full  years  are  covered  and  that  no 
investigation  will  be  conducted  prior  to 
an  individual's  16th  birthday. 

(aa)  Special  Investigative  Inquiry 
(SII).  A  supplemental  personnel  security 
investigation  of  limited  scope  conducted 
to  prove  or  disprove  relevant  allegations 
that  have  arisen  concerning  a  person 
upon  whom  a  personnel  security 
determination  has  been  previously  made 
and  who,  at  the  time  of  the  allegation, 
holds  a  security  clearance  or  otherwise 
occupies  a  position  that  requires  a 
personnel  security  determination  under 
the  provisions  of  this  part. 

(bb)  Service.  Honorable  active  duty 
(including  attendance  at  the  military 
academies),  membership  in  ROTC 
Scholarship  Program.  Army  and  Air 
Force  National  Guard.  Military  Reserve 
Force  (including  active  status  and  ready 
reserve),  civilian  employment  in 
Government  service,  or  civilian 
employment  with  a  DoD  contractor  or  as 
a  consultant  involving  access  under  the 
DoD  Industrial  Security  Program. 
Continuity  of  service  is  maintained  with 
change  from  one  status  to  another  as 
long  as  there  is  no  single  break  in 
service  greater  than  12  months. 

(cc)  Unfavorable  administrative 
action.  Adverse  action  taken  as  the 
result  of  personnel  security 
determinations  and  unfavorable 
personnel  security  determinations  as 
defined  in  this  part. 

(dd)  Unfavorable  personnel  security 
determination.  A  denial  or  revocation  of 
clearance  for  access  to  classified 
information;  denial  or  revocation  of 
access  to  classified  information:  denial 


or  revocation  of  a  Special  Access 
authorization  (including  access  to  SCI); 
nonappointment  to  or  nonselection  for 
appointment  to  a  sensitive  position; 
nonappointment  to  or  nonselection  for 
any  other  position  requiring  a 
trustworthiness  determination  under 
this  part;  reassignment  to  a  position  of 
lesser  sensitivity  or  to  a  nonsensitive 
position;  and  nonacceptance  for  or 
discharge  from  the  Armed  Forces  when 
any  of  the  foregoing  actions  are  based 
on  derogatory  information  of  personnel 
security  significance. 

(ee)  United  States  Citizen  (Native 
Born).  A  person  bom  in  one  of  the  50 
United  States,  Puerto  Rico.  Guam, 
American  Samoa,  Northern  Mariana 
Islands,  U.S.  Virgin  Islands;  or  Panama 
Canal  Zone  (if  the  father  or  mother  (or 
both)  was  or  is,  a  citizen  of  the  United 
States). 

Subpart  B— Policies 

§  1 54.6    Standards  for  access  to  classified 
Information  or  assignment  to  sensitive 
duties. 

(a)  General.  Only  United  States 
citizens  shall  be  granted  a  personnel 
security  clearance,  assigned  to  sensitive 
duties,  or  granted  access  to  classified 
information  unless  an  authority 
designated  in  Appendix  E  has" 
determined  that,  based  on  all  available 
information,  there  are  compelling 
reasons  in  furtherance  of  the 
Department  of  Defense  mission, 
including,  special  expertise,  to  assign  an 
individual  who  is  not  a  citizen  to 
sensitive  duties  or  grant  a  Limited 
Access  Authorization  to  classified 
information.  Non-U.S.  citizens  may  be 
employed  in  the  competitive  service  in 
sensitive  civilian  positions  only  when 
specifically  approved  by  the  Office  of 
Personnel  Management,  pursuant  to  E.O. 
11935.  Exceptions  to  these  requirements 
shall  be  permitted  only  for  compelling 
national  security  reasons. 

(b)  Clearance  and  sensitive  position 
standard.  The  personnel  security 
standard  that  must  be  applied  to 
determine  whether  a  person  is  eligible 
for  access  to  classified  information  or 
assignment  to  sensitive  duties  is 
whether,  based  on  all  available 
information,  the  person's  loyalty, 
reliability,  and  trustworthiness  are  such 
that  entrusting  the  person  with 
classified  information  or  assigning  the 
person  to  sensitive  duties  is  clearly 
consistent  with  the  interests  of  national 
security. 

(c)  Military  service  standard.  The 
personnel  security  standard  that  must 
be  applied  in  determining  whether  a 
person  is  suitable  under  national 
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security  criteria  for  appointment, 
enlistment,  induction,  or  retention  in  the 
Armed  Forces  is  that,  based  on  all 
available  information,  there  is  no 
reasonable  basis  for  doubting  the 
person's  loyalty  to  the  Government  of 
the  United  States. 

§  154.7    Criteria  for  appiication  of  security 
standards. 

The  ultimate  decision  in  applying 
either  of  the  security  standards  set  forth 
in  §  154.6  (b)  and  (c)  must  be  an  overall 
common  sense  determination  based 
upon  all  available  facts.  The  criteria  for 
determining  eligibility  for  a  clearance 
under  the  security  standard  shall 
include,  but  not  be  limited  to  the 
following: 

(a)  Commission  of  any  act  of 
sabotage,  espionage,  treason,  terrorism, 
anarchy,  sedition,  or  attempts  thereat  or 
preparation  therefor,  or  conspiring  with 
or  aiding  or  abetting  another  to  commit 
or  attempt  to  commit  any  such  act. 

(b)  Establishing  or  continuing  a 
sympathetic  association  with  a 
saboteur,  spy,  traitor,  seditionist, 
anarchist,  terrorist,  revolutionist,  or  with 
an  espionage  or  other  secret  agent  or 
similar  representative  of  a  foreign 
nation  whose  interests  may  be  inimical 
to  the  interests  of  the  United  States,  or 
with  any  person  who  advocates  the  use 
of  force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  to 
alter  the  form  of  Government  of  the 
United  States  by  unconstitutional 
means. 

(c)  Advocacy  or  use  of  force  or 
violence  to  overthrow  the  Government 
of  the  United  States  or  to  alter  the  form 
of  Government  of  the  United  States  by 
unconstitutional  means. 

(d)  Knowing  membership  with  the 
specific  intent  of  furthering  the  aims  of, 
or  adherence  to  and  active  participation 
in  any  foreign  or  domestic  organization, 
association,  movement,  group  or 
combination  of  persons  (hereafter 
referred  to  as  organizations)  which 
unlawfully  advocates  or  practices  the 
commission  of  acts  of  force  or  violence 
to  prevent  others  from  exercising  their 
rights  under  the  Constitution  or  laws  of 
the  U.S.  or  of  any  State  or  which  seeks 
to  overthrow  the  Government  of  the  U.S. 
or  any  State  or  subdivision  thereof  by 
unlawful  means. 

(e)  Unauthorized  disclosure  to  any 
person  of  classified  information,  or  of 
other  information,  disclosure  of  which  is 
prohibited  by  Statute.  Executive  Order 
or  Regulation. 

(H  Performing  or  attempting  to 
perform  one's  duties,  acceptance  and 
active  maintenance  of  dual  citizenship, 
or  other  acts  conducted  in  a  manner 
which  serve  or  which  could  be  expected 


to  setve  the  interests  of  another 
government  in  preference  to  the 
interests  of  the  U.S. 

(g)  Disregard  of  public  law,  Statutes, 
Executive  Orders  or  Regulations 
including  violation  of  security 
regulations  or  practices. 

(h)  Criminal  or  dishonest  conduct. 

(i)  Acts  of  omission  or  commission 
that  indicate  poor  judgment, 
unreliability  or  untrustworthiness. 

(j)  Any  behavior  or  illness,  including 
any  mental  condition,  which,  in  the 
opinion  of  competent  medical  authority, 
may  cause  a  defect  in  judgment  or 
reliability  with  due  regard  to  the 
transient  or  continuing  effect  of  the 
illnesB  and  the  medical  findings  in  such 
case. 

(k)  "Vulnerability  to  coercion, 
influence,  or  pressure  that  may  cause 
condvct  contrary  to  the  national 
interest.  This  may  be  (1)  the  presence  of 
immediate  family  members  or  other 
persons  to  whom  the  applicant  is 
bonded  by  affection  or  obligation  in  a 
nation  (or  areas  under  its  domination) 
whose  interests  may  be  inimical  to  those 
of  the  U.S.,  or  (2)  any  other 
circumstances  that  could  cause  the 
applicant  to  be  vulnerable. 

(1)  Excessive  indebtedness,  recurring 
financial  difficulties,  or  unexplained 
affluence. 

(m)  Habitual  or  episodic  use  of 
intoxicants  to  excess. 

(n)  Illegal  or  improper  use.  possession, 
transfer,  sale  or  addiction  to  any 
controlled  or  psychoactive  substance, 
narcotic,  cannabis  or  other  dangerous 
drug. 

(o)  Any  knowing  and  willful 
falsification,  coverup,  concealment, 
misrepresentation,  or  omission  of  a 
material  fact  from  any  written  or  oral 
statement,  document,  form  or  other 
representation  or  device  used  by  the 
Department  of  Defense  or  any  other 
Federal  agency. 

(p)  Failing  or  refusing  to  answer  or  to 
authorize  others  to  answer  questions  or 
provide  information  required  by  a 
congressional  committee,  court,  or 
agency  in  the  course  of  an  official 
inquiry  whenever  such  answers  or 
information  concern  relevant  and 
material  matters  pertinent  to  an 
evaluation  of  the  individual's 
trustworthiness,  reliability,  and 
judgment 

(qj  Acts  of  sexual  misconduct  or 
perversion  indicative  of  moral  turpitude, 
poor  judgment,  or  lack  of  regard  for  the 
laws  of  society. 

§  154.8    Types  and  scope  of  personnel 
security  investigations. 

(a|  General.  The  types  of  persoimel 
security  investigations  authorized  below 


vary  in  scope  of  investigative  effort 
required  to  meet  the  purpose  of  the 
particular  investigation.  No  other  types 
are  authorized.  The  scope  of  a  PSl  may 
be  neither  raised  nor  lowered  without 
the  approval  of  the  Deputy  Under 
Secretary  of  Defense  for  Policy. 

(b)  National  Agency  Check. 
Essentially,  a  NAC  is  a  records  check  of 
designated  agencies  of  the  Federal 
Government  that  maintain  record 
systems  containing  information  relevant 
to  making  a  personnel  security 
determination.  An  ENTNAC  is  a  NAC 
(scope  as  outlined  in  paragraph  1, 
Appendix  A)  conducted  on  inductees 
and  first-term  enlistees,  but  lacking  a 
technical  fingerprint  search.  A  NAC  is 
also  an  integral  part  of  each  BI,  SBI,  and 
Periodic  Reinvestigation  (PR).  Subpart  C 
prescribes  when  an  NAC  is  required. 

(c)  National  Agency  Check  plus 
written  inquiries.  The  Office  of 
Personnel  Management  (OPM)  conducts 
a  NAC  plus  Written  Inquiries  (NACIs) 
on  civilian  employees  for  all 
departments  and  agencies  of  the  Federal 
Government,  pursuant  to  E.0. 10450. 
NACIs  are  considered  to  meet  the 
investigative  requirements  of  this 
Regulation  for  a  nonsensitive  or 
noncritical  sensitive  position  and/or  up 
to  a  SECRET  clearance  and,  in  addition 
to  the  NAC.  include  coverage  of  law 
enforcement  agencies,  former  employers 
and  supervisors,  references,  and  schools 
covering  the  last  5  years. 

(d)  DoO  National  Agency  check  plus 
written  inquiries.  DIS  will  conduct  a 
DNACI.  consisting  of  the  scope 
contained  in  paragraph  2.  Appendix  A. 
for  DoD  military  and  contractor 
personnel  for  access  to  SECRET 
information.  Subpart  C  prescribes  when 
a  DNACI  is  required. 

(e)  Background  investigation.  The  BI 
is  the  principal  type  of  investigation 
conducted  when  an  individual  requires 
TOP  SECRET  clearance  or  is  to  be 
assigned  to  a  critical  sensitive  position. 
The  BI  normally  covers  a  5-year  period 
and  consists  of  a  subject  interview, 
NAC.  LACs.  credit  checks,  developed 
character  references  (3).  employment 
records  checks,  employment  references 
(3),  and  select  scoping  as  required  to 
resolve  unfavorable  or  questionable 
information.  (See  paragraph  3,  Appendix 
A).  Subpart  C  prescribes  when  a  BI  is 
required. 

(f)  Special  background  investigation. 
(1)  An  SBI  is  essentially  a  BI  providing 
additional  coverage  both  in  period  of 
time  as  well  as  sources  of  information, 
scoped  in  accordance  Vvith  the 
provisions  of  DCID  1/14  but  without  the 
personal  interview.  While  the  kind  of 
coverage  provided  for  by  the  SBI 
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determines  eligibility  for  access  to  SCI. 
DoD  has  adopted  this  coverage  for 
certain  other  Special  Access  programs. 
Subpart  C  prescribes  when  an  SBI  is 
required. 

(2)  The  OPM.  FBI.  Central  Intelligence 
Agency  (CIA).  Secret  Service,  and  the 
Department  of  State  conduct  specially 
scoped  Bis  under  the  provisions  of  DCID 
1/14.  Any  investigation  conducted  by 
one  of  the  above-cited  agencies  under 
DCID  1/14  standards  is  considered  to 
meet  the  SBI  investigative  requirements 
of  this  part. 

(3)  The  detailed  scope  of  an  SBI  is  set 
forth  in  paragraph  4.  Appendix  A. 

(g)  Specialinvestigative  inquiry.  (1)  A 
Special  Investigative  Inquiry  is  a 
personnel  security  investigation 
conducted  to  prove  or  disprove 
allegations  relating  to  the  criteria 
outlined  in  §  154.7(a)  of  this  part  except 
current  criminal  activities  (see 
§  154.9(c)(4)),  that  have  arisen 
concerning  an  individual  upon  whom  a 
personnel  security  determination  has 
been  previously  made  and  who.  at  the 
time  of  the  allegation,  holds  a  security 
clearance  or  otherwise  occupies  a 
position  that  requires  a  trustworthiness 
determination. 

(2)  Special  Investigative  Inquiries  are 
scoped  as  necessary  to  address  the 
specific  matters  requiring  resolution  in 
the  case  concerned  and  generally 
consist  of  record  checks  and/or 
interviews  with  potentially 
knowledgeable  persons.  An  SlI  may 
include  an  interview  with  the  subject  of 
the  investigation  when  necessary  to 
resolve  conflicting  information  and/or  to 
provide  an  opportunity  to  refute  or 
mitigate  adverse  information. 

(3)  In  those  cases  when  there  is  a 
disagreement  between  Defense 
Investigative  Service  (DIS)  and  the 
requester  as  to  the  appropriate  scope  of 
the  investigation,  the  matter  may  be 
referred  to  the  Deputy  Under  Secretary 
of  Defense  for  Policy  for  resolution. 

(h)  Periodic  reinvestigation.  As 
referred  to  in  §  154.19(a)  and  other 
national  directives,  certain  categories  of 
duties,  clearance,  and  access  require  the 
conduct  of  a  PR  every  five  years 
according  to  the  scope  outlined  in 
paragraph  5.  Appendix  A.  The  PR  scope 
applies  to  military,  civilian,  contractor, 
and  foreign  national  personnel. 

(i)  Personal  interview.  Investigative 
experience  over  the  years  has 
demonstrated  that,  given  normal 
circumstances,  the  subject  of  a 
personnel  security  investigation  is  the 
best  source  of  accurate  and  relevant 
information  concerning  the  matters 
under  consideration.  Further, 
restiictions  imposed  by  the  Privacy  Act 
of  1<'74  dictate  that  Federal  investigative 


agencies  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  when  the  information  may 
result  in  adverse  determinations  about 
an  individual's  rights,  benefits,  and 
privileges  under  Federal  programs. 
Accordingly,  personal  interviews  are  an 
integral  part  of  the  DoD  personnel 
security  program  and  shall  be  conducted 
in  accordance  with  the  requirements  set 
forth  in  the  following  paragraphs  of  this 
section. 

(1)  BI/PR.  A  personal  interview  shall 
be  conducted  by  a  trained  DIS  agent  as 
part  of  each  BI  and  PR. 

(2)  Resolving  adverse  information.  A 
personal  interview  of  the  subject  shall 
be  conducted  by  a  DIS  agent  (or,  when 
authorized,  by  investigative  personnel  of 
other  DoD  investigative  organizations 
designated  in  this  Regulation  to  conduct 
personnel  security  investigations),  when 
necessary,  as  part  of  each  Special 
Investigative  Inquiry,  as  well  as  during 
the  course  of  initial  or  expanded 
investigations,  to  resolve  or  clarify  any 
information  which  may  impugn  the 
subject's  moral  character,  threaten  the 
subject's  future  federal  employment, 
raise  the  question  of  subject's  security 
clearabilily,  or  be  otherwise 
stigmatizing. 

(3)  Hostage  situation.  A  personal 
interview  shall  be  conducted  by  a  DIS 
agent  (or.  when  authorized,  by 
investigative  personnel  of  other  DoD 
investigative  organizations  designated 
in  this  Regulation  to  conduct  personnel 
security  investigations)  in  those 
instances  in  which  an  individual  has 
immediate  family  members  or  other 
persons  bound  by  ties  of  affection  or 
obligation  who  reside  in  a  nation  whose 
interests  are  inimical  to  the  interests  of 
the  United  States.  (See  §  154.9(d). 

(4)  Applicants/potential  nominees  for 
DoD  military  or  civilian  positions 
requiring  access  to  SCI  or  other 
positions  requiring  an  SBI.  A  personal 
interview  of  the  individual  concerned 
shall  be  conducted,  to  the  extent 
feasible,  as  part  of  the  selection  process 
for  applicants/potential  nominees  for 
positions  requiring  access  to  SCI  or 
completion  of  an  SBI.  The  interview 
shall  be  conducted  by  a  designee  of  the 
Component  to  which  the  applicant  or 
potential  nominee  is  assigned.  Clerical 
personnel  are  not  authorized  to  conduct 
these  interviews.  Such  interviews  shall 
be  conducted  utilizing  resources  in  the 
order  of  priority  indicated  below: 

(i)  Existing  personnel  security 
screening  systems  (e.g.,  Air  Force 
Assessment  Screening  Program,  Naval 
Security  Group  Personnel  Security 
Interview  Program,  U.S.  Army  Personnel 
Security  Screening  Program):  or 


(ii)  Commander  of  the  nominating 
organization  or  such  official  as  he  or  she 
has  designated  in  writing  (e.g..  Deputy 
Commander,  Executive  Officer,  Security 
Officer.  Security  Manager,  S-2, 
Counterintelligence  Specialist, 
Personnel  Security  Specialist,  or 
Personnel  Officer);  or 

(iii)  Agents  of  investigative  agencies 
in  direct  support  of  the  Component 
concerned. 

(5)  Administrative  procedures,  (i)  The 
personal  interview  required  by 
paragraph  (i)(4)  of  this  section  shall  be 
conducted  in  accordance  with  Appendix 
F. 

(ii)  For  those  investigations  requested 
subsequent  to  the  personal  interview 
requirements  of  paragraph  (i)(4)  of  this 
section  the  following  procedures  apply: 

(A)  The  DD  Form  1879  (Request  for" 
Personnel  Security  Investigation)  shall 
be  annotated  under  Item  20  (Remarks) 
with  the  statement  "Personal  Interview 
Conducted  by  (cite  the  duty  assignment 
of  the  designated  official  (e.g.. 
Commander,  Security  Officer,  Personnel 
Security  Specialist,  etc.))"  in  all  cases  in 
which  an  SBI  is  subsequently  requested. 

(B)  Unfavorable  information 
developed  through  the  personal 
interview  required  by  paragraph  (i)(4)  of 
this  section,  will  be  detailed  in  a  written 
report  attached  to  the  DD  Form  1879  to 
include  full  identification  of  the 
interviewer.  Failure  to  provide  such 
information  may  result  in  conduct  of  an 
incomplete  investigation  by  DIS. 

(C)  Whenever  it  is  determined  that  it 
is  not  feasible  to  conduct  the  personal 
interview  required  by  paragraph  (i)(4)  of 
this  section  prior  to  requesting  the  SBI, 
the  DD  Form  1879  shall  be  annotated 
under  Item  20  citing  the  reason  for  not 
conducting  the  interview. 

(j)  Expanded  investigation.  If  adverse 
or  questionable  information  relevant  to 
a  security  determination  is  developed 
during  the  conduct  of  a  personnel 
security  investigation,  regardless  of 
type,  the  investigation  shall  be 
expanded,  consistent  with  the 
restrictions  in  §  154.10(e)  to  the  extent 
necessary  to  substantiate  or  disprove 
the  adverse  or  questionable  information. 

§  154.9    Authorized  personnel  security 
Investigative  agencies. 

(a)  General.  The  DIS  provides  a  single 
centrally  directed  personnel  security 
investigative  service  to  conduct 
personnel  security  investigations  within 
the  50  states,  District  of  Columbia,  and 
Commonwealth  of  Puerto  Rico  for  DoD 
Components,  except  as  provided  for  in 
DoD  Directive  5100.23.'  DIS  will  request 


'  See  footnote  1  to  {  lM.2(c). 
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the  Military  Departments  or  other 
appropriate  Federal  Agencies  to 
accomplish  DoD  investigative 
requirements  in  other  geographic  areas 
beyond  their  jurisdiction.  No  other  DoD 
Component  shall  conduct  personnel 
security  investigations  unless 
specifically  authorized  by  the  Deputy 
Under  Secretary  of  Defense  for  Policy. 
In  certain  instances  provided  for  below, 
the  DIS  shall  refer  an  investigation  to 
other  investigative  agencies. 

(b)  Subversive  affiliations — (1) 
General.  In  the  context  of  DoD 
investigative  policy,  subversion  refers 
only  to  such  conduct  as  is  forbidden  by 
the  laws  of  the  United  States. 
Specifically,  this  is  limited  to 
information  concerning  the  activities  of 
individuals  or  groups  that  involve  or  will 
involve  the  violation  of  Federal  law,  for 
the  purpose  of: 

(i)  Overthrowing  the  Government  of 
the  United  States  or  the  government  of  a 
state: 

(ii]  Substantially  impairing  for  the 
purpose  of  influencing  U.S.  Government 
policies  or  decisions: 

(A)  The  functions  of  the  Government 
of  the  United  States,  or 

(B)  The  functions  of  the  government  of 
a  state; 

(iii)  Depriving  persons  of  their  civil 
rights  under  the  Constitution  or  laws  of 
the  United  Slates. 

(2)  Military  Department/FBI 
jurisdiction.  Allegations  of  activities 
covered  by  S  154.7  (a)  through  (f)  are  in 
the  exclusive  investigative  domain  of 
either  the  counterintelligence  agencies 
of  the  Military  Departments  or  the  FBI, 
depending  on  the  circumstances  of  the 
case  and  the  provisions  of  the 
Agreement  Governing  the  Conduct  of 
Defense  Department  Counterintelligence 
Activities  in  Conjunction  with  the  FBI. 
Whenever  allegations  of  this  nature  are 
developed,  whether  before  or  after  a 
security  clearance  has  been  issued  or 
during  the  course  of  a  personnel  security 
investigation  conducted  by  DIS,  they 
shall  be  referred  immediately  to  either 
the  FBI  or  to  a  military  department 
counterintelligence  agency,  as 
appropriate. 

(3)  DIS  jurisdiction.  Allegations  of 
activities  limited  to  those  set  forth  in 
§  154.7  (g)  through  (j)  of  this  part  shall 
be  investigated  by  DIS. 

(c)  Suitability  information — (1) 
General.  Most  derogatory  information 
developed  through  personnel  security 
investigations  of  DoD  military  or  civilian 
personnel  is  so-called  suitability 
information,  that  is,  information 
pertaining  to  activities  or  situations 
covered  by  §  154.7  (g)  through  (q). 
Almost  all  unfavorable  personnel 
security  determinations  made  by  DoD 


authorities  are  based  on  derogatory 
suitability  information,  although  such 
information  is  often  used  as  a  basis  for 
unfavorable  administrative  actions  not 
of  a  security  nature,  such  as  action 
under  the  Uniform  Code  of  Military 
Justice  or  removal  from  Federal 
employment  under  OPM  regulations. 

(2)  Pre-cJearance  investigation. 
Derogatory  suitability  information, 
except  that  covered  in  paragraph  (c)(4) 
of  this  section,  developed  during  the 
course  of  a  personnel  security 
investigation,  prior  to  the  issuance  of  an 
individual's  personnel  security 
clearance,  shall  be  investigated  by  DIS 
to  the  extent  necessary  to  confirm  or 
refute  its  applicability  to  §  154.7  (g) 
throu^  (q). 

(3)  Postadjudication  investigation. 
Derogatory  suitability  allegations, 
except  those  covered  by  paragraph 
(c)(4)  of  this  section  arising  subsequent 
to  clearance  requiring  investigation  to 
resolve  and  to  determine  the 
individual's  eligibility  for  continued 
access  to  classified  information, 
reinstatement  of  clearance/access,  or 
retention  in  a  sensitive  position  shall  be 
referred  to  DIS  to  conduct  a  Special 
Investigative  Inquiry.  Reinvestigation  of 
individuals  for  adjudicative 
reconsideration  due  to  the  passage  of 
time  or  evidence  of  favorable  behavior 
shall  also  be  referred  to  DIS  for 
investigation.  In  such  cases,  completion 
of  the  appropriate  statement  of  personal 
history  by  the  individual  constitutes 
consent  to  be  investigated.  Individual 
consent  or  completion  of  a  statement  of 
personal  history  is  not  required  when 

§  154.19(b)  applies.  Postadjudication 
investigation  of  allegations  of  a 
suitability  nature  required  to  support 
other  types  of  unfavorable  personnel 
security  determinations  or  disciplinary 
procedures  independent  of  a  personnel 
security  determination  shall  be  handled 
in  accordance  with  applicable 
Component  administrative  regulations. 
These  latter  categories  of  allegations  lie 
outside  the  DoD  personnel  security 
program  and  are  not  a  proper 
investigative  function  for  departmental 
counterintelligence  organizations, 
Component  personnel  security 
authorities,  or  DIS. 

(4)  Allegations  of  criminal  activity. 
Any  allegations  of  conduct  of  a  nature 
indicating  possible  criminal  conduct, 
including  any  arising  during  the  course 
of  a  personnel  security  investigation, 
shall  be  referred  to  the  appropriate  DoD, 
military  department  or  civilian  criminal 
investigative  agency.  Military 
department  investigative  agencies  have 
primary  investigative  jurisdiction  in 
cases  where  there  is  probable  cause  to 
believe  that  the  alleged  conduct  will  be 


the  basis  for  prosecution  under  the 
Uniform  Code  of  Military  Justice. 

(d)  Hostage  situations — (1)  General.  A 
hostage  situation  exists  when  a  member 
of  an  individual's  immediate  family  or 
such  other  person  to  whom  the 
individual  is  bound  by  obligation  or 
affection  resides  in  a  country  whose 
interests  are  inimical  to  the  interests  of 
the  United  States.  The  rationale 
underlying  this  category  of  investigation 
is  based  on  the  possibility  that  an 
individual  in  such  a  situation  might  be 
coerced,  influenced,  or  pressured  to  act 
contrary  to  the  best  interests  of  national 
security. 

(2)  DIS  jurisdiction.  In  the  absence  of 
evidence  of  any  coercion,  influence  or 
pressure,  hostage  investigations  are 
exclusively  a  personnel  security  matter, 
rather  than  counterintelligence,  and  all 
such  investigations  shall  be  conducted 
by  DIS. 

(3)  Military  Department  and/or  FBI 
jurisdiction.  Should  indications  be 
developed  that  hostile  intelligence  is 
taking  any  action  specifically  directed 
against  the  individual  concerned — or 
should  there  exist  any  other  evidence 
that  the  individual  is  actually  being 
coerced,  influenced,  or  pressured  by  an 
element  inimical  to  the  interests  of 
national  security — then  the  case 
becomes  a  counterintelligence  matter 
(outside  of  investigative  jurisdiction  of 
DIS)  to  be  referred  to  the  appropriate 
military  department  or  the  FBI  for 
investigation. 

(e)  Overseas  personnel  security 
investigations.  Personnel  security 
investigations  requiring  investigation 
overseas  shall  be  conducted  under  the 
direction  and  control  of  DIS  by  the 
appropriate  military  department 
investigative  organization.  Only 
postadjudication  investigations 
involving  an  overseas  subject  may  be 
referred  by  the  requester  directly  to  the 
military  department  investigative 
organization  having  investigative 
responsibility  in  the  overseas  area 
concerned  (see  Appendix  I)  with  a  copy 
of  the  investigative  request  sent  to  DIS. 
In  such  cases,  the  military  department 
investigative  agency  will  complete  the 
investigation,  forward  the  completed 
report  of  investigation  directly  to  DIS. 
with  a  copy  to  the  requester. 

§  154.10    Limitations  and  restrictions. 

(a)  Authorized  requesters  and 
personnel  security  determination 
authorities.  Personnel  security 
investigations  may  be  requested  and 
personnel  security  clearances  (including 
Special  Access  authorizations  as 
indicated)  granted  only  by  those 
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authorities  designated  in  §  154.31  and 
Appendix  E. 

(b)  Limit  investigations  and  access. 
The  number  of  persons  cleared  for 
access  to  classified  information  shall  be 
kept  to  a  minimum,  consistent  with  the 
requirements  of  operations.  Special 
attention  shall  be  given  to  eliminating 
unnecessary  clearances  and  requests  for 
personnel  security  investigations. 

(c)  Collection  of  investigative  data.  To 
the  greatest  extent  practicable,  personal 
information  relevant  to  security 
determinations  shall  be  obtained 
directly  from  the  subject  of  a  personnel 
security  investigation.  Such  additional 
information  required  to  make  the 
necessary  personnel  security 
determination  shall  be  obtained  as 
appropriate  from  knowledgeable 
personal  sources,  particularly  the 
subject's  peers,  and  through  checks  of 
relevant  records  including  school, 
employment,  credit,  medical,  and  law 
enforcement  records. 

(d)  Privacy  Act  notification. 
Whenever  personal  information  is 
solicited  from  an  individual  preparatory 
to  the  initiation  of  a  personnel  security 
investigation,  the  individual  must  be 
informed  of — 

(1)  The  authority  (statute  or  Executive 
order  that  authorized  solicitation): 

(2)  The  principal  purpose  or  purposes 
for  which  the  information  is  to  be  used; 

(3)  The  routine  uses  to  be  made  of  the 
information; 

(4)  Whether  furnishing  such 
information  is  mandatory  or  voluntary: 

(5)  The  effect  on  the  individual,  if  any, 
of  not  providing  the  information  and 

(6)  That  subsequent  use  of  the  data 
may  be  employed  as  part  of  an 
aperiodic,  random  process  to  screen  and 
evaluate  continued  eligibility  for  access 
to  classified  information. 

(e)  Restrictions  on  investigators. 
Investigation  shall  be  carried  out  insofar 
as  possible  to  collect  only  as  much 
information  as  is  relevant  and  necessary 
for  a  proper  personnel  security 
determination.  Questions  concerning 
personal  and  domestic  affairs,  national 
origin,  financial  matters,  and  the  status 
of  physical  health  thus  should  be 
avoided  unless  the  question  is  relevant 
to  the  criteria  of  §  154.7.  Similarly,  the 
probing  of  a  person's  thoughts  or  beliefs 
and  questions  about  conduct  that  have 
no  personnel  security  implications  are 
unwarranted.  When  conducting 
investigations  under  the  provisions  of 
this  part,  investigators  shall: 

(1)  Investigate  only  cases  or  persons 
assigned  within  their  official  duties. 

(2)  Interview  sources  only  where  the 
interview  can  take  place  in  reasonably 
private  surroundings. 


(3)  Always  present  credentials  and 
inform  sources  of  the  reasons  for  the 
investigation.  Inform  sources  of  the 
subject's  accessibility  to  the  information 
to  be  provided  and  to  the  identity  of  the 
sources  providing  the  information. 
Restrictions  on  investigators  relating  to 
Privacy  Act  advisements  to  subjects  of 
personnel  security  investigations  are 
outlined  in  J  154.10(d). 

(4)  Furnish  only  necessary  identity 
data  to  a  source,  and  refrain  from  asking 
questions  in  such  a  manner  as  to 
indicate  that  the  investigator  is  in 
possession  of  derogatory  information 
concerning  the  subject  of  the 
investigation. 

(5)  Refrain  from  using,  under  any 
circumstances,  covert  or  surreptitious 
investigative  methods,  devices,  or 
techniques  including  mail  covers, 
physical  or  photographic  surveillance, 
voice  analyzers,  inspection  of  trash, 
paid  informants,  wiretap,  or 
eavesdropping  devices. 

(6)  Refrain  from  accepting  any  case  in 
which  the  investigator  knows  of 
circumstances  that  might  adversely 
affect  his  fairness,  impartiality,  or 
objectivity. 

(7)  Refrain,  under  any  circumstances, 
from  conducting  physical  searches  of  the 
subject  or  his  property. 

(8)  Refrain  from  attempting  to 
evaluate  material  contained  in  medical 
files.  Medical  files  shall  be  evaluated  for 
personnel  security  program  purposes 
only  by  such  personnel  as  are 
designated  by  DoD  medical  authorities. 
However,  review  and  collection  of 
medical  record  information  may  be 
accomplished  by  authorized 
investigative  personnel. 

(f)  Polygraph  restrictions.  The 
polygraph  may  be  used  as  a  personnel 
security  screening  measure  only  in  those 
limited  instances  authorized  by  the 
Secretary  of  Defense  in  DoD  Directive 
5210.48.' 

Subpart  C— Personnel  Security 
Investigative  Requirements 

§154.13    Sensitive  positions. 

(a)  Designation  of  sensitive  positions. 
Certain  civilian  positions  within  the 
Department  of  E>efense  entail  duties  of 
such  a  sensitive  nature,  including  access 
to  classified  information,  that  the 
misconduct,  malfeasance,  or 
nonfeasance  of  an  incumbent  in  any 
such  position  could  result  in  an 
unacceptably  adverse  impact  upon  the 
national  security.  These  positions  are 
referred  to  in  this  part  as  sensitive 
positions.  It  is  vital  to  the  national 
security  that  great  care  be  exercised  in 


■  See  toolnole  1  to  S  lS4.;:(c). 


the  selection  of  individuals  to  fill  such 
positions.  Similarly,  it  is  important  that 
only  positions  which  truly  meet  one  or 
more  of  the  criteria  set  forth  in 
§  154.13(b)  be  designated  as  sensitive. 

(b)  Criteria  for  security  designation  of 
positions.  Each  civilian  position  within 
the  Department  of  Defense  shall  be 
categorized,  with  respect  to  security 
sensitivity,  as  either  nonsensitive. 
noncritical-sensitive.  or  critical- 
sensitive. 

(1)  The  criteria  to  be  applied  in 
designating  a  position  as  sensitive  are: 

(i)  Critical-sensitive. 

(A)  Access  to  Top  Secret  information. 

(B)  Development  or  approval  of  plans, 
policies,  or  programs  that  affect  the 
overall  operations  of  the  Department  of 
Defense  or  of  a  DoD  Component. 

(C)  Development  or  approval  of  war 
plans,  plans  or  particulars  of  future 
major  or  special  operations  of  war,  or 
critical  and  extremely  important  items 
of  war. 

(D)  Investigative  and  certain 
investigative  support  duties,  the 
issuance  of  personnel  security 
clearances  or  access  authorizations,  or 
the  making  of  personnel  security 
determinations. 

(E)  Fiduciary,  public  contact,  or  other 
duties  demanding  the  highest  degree  of 
public  trust. 

(F)  Duties  falling  under  Special 
Access  programs. 

(G)  Category  I  automated  data 
processing  (ADP)  positions. 

(H)  Any  other  position  so  designated 
by  the  head  of  the  Component  or 
designee. 

(ii)  Noncritical-sensitive. 

(A)  Access  to  Secret  or  Confidential 
information. 

(B)  Security  police/provost  marshal- 
type  duties  involving  the  enforcement  of 
law  and  security  duties  involving  the 
protection  and  safeguarding  of  DoD 
personnel  and  property. 

(C)  Category  II  automated  data 
processing  positions. 

(D)  Duties  involving  education  and 
orientation  of  DoD  personnel. 

(E)  Duties  involving  the  design, 
operation,  or  maintenance  of  intrusion 
detection  systems  deployed  to  safeguard 
DoD  personnel  and  property. 

(F)  Any  other  position  so  designated 
by  the  head  of  the  Component  or 
designee. 

(2)  All  other  positions  shall  be 
designated  as  nonsensiUve. 

(c)  Authority  to  designate  sensitive 
positions.  The  authority  to  designate 
sensitive  positions  is  limited  to  those 
authorities  designated  in  paragraph  G, 
Appendix  E.  These  authorities  shall 
designate  each  position  within  their 
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jurisdiction  as  to  its  security  sensitivity 
and  maintain  these  designations  current 
vis-a-vis  the  specific  duties  of  each 
position. 

(d)  Limitation  of  sensitive  positions.  It 
is  the  responsibility  of  those  authorities 
authorized  to  designate  sensitive 
positions  to  insure  that  only  those 
positions  are  designated  as  sensitive 
that  meet  the  criteria  of  §  154.13  (b)  and 
(c)  that  the  designation  of  sensitive 
positions  is  held  to  a  minimum 
consistent  with  mission  requirements. 
Designating  authorities  shall  maintain 
an  accounting  of  the  number  of  sensitive 
positions  by  category,  i.e.,  critical  or 
non-critical  sensitive.  Such  information 
will  be  included  in  annual  report 
required  in  Subpart  K. 

(e)  Billet  control  system  for  Top 
Secret.  (1)  To  standardize  and  control 
the  issuance  of  Top  Secret  clearances 
within  the  Department  of  Defense,  a 
specific  designated  billet  must  be 
established  and  maintained  for  all  DoD 
military  and  civilian  positions  requiring 
access  to  Top  Secret  information.  Only 
persons  occupying  these  billet  positions 
will  be  authorized  a  Top  Secret 
clearance.  If  an  individual  departs  from 
a  Top  Secret  billet  to  a  billet/position 
involving  a  lower  level  clearance,  the 
Top  Secret  clearance  will  be 
administratively  rescinded.  This  Top 
Secret  billet  requirement  is  in  addition 
to  the  existing  billet  structure 
maintained  for  SCI  access. 

(2)  Each  request  to  DIS  for  a  BI  or  SBI 
that  involves  access  to  Top  Secret  or 
SCI  information  will  require  inclusion  of 
the  appropriate  billet  reference,  on  the 
request  for  investigation.  Each 
Component  head  should  in  corporate,  to 
the  extent  feasible,  the  Top  Secret  billet 
structure  into  the  component  Manpower 
Unit  Manning  Document.  Such  a 
procedure  should  minimize  the  time  and 
effort  required  to  maintain  such  a  billet 
structure. 

(3)  A  report  on  the  number  of 
established  Top  Secret  billets  will  be 
submitted  each  year  to  the  DUSD(P)  as 
part  of  the  annual  clearance  report 
referred  to  in  Subpart  K. 

§  154.14    Civilian  employment 

(a)  General.  The  appointment  of  each 
civilian  employee  in  any  DoD 
Component  is  subject  to  investigation, 
except  for  reappointment  when  the 
break  in  employment  is  less  than  12 
months.  The  type  of  investigation 
required  is  set  forth  in  this  section 
according  to  position  sensitivity. 

(b)  Nonsensitive  positions.  In 
accordance  with  the  OPM  Federal 
Personnel  Manual,  a  NACI  shall  be 
requested  not  later  than  3  working  days 
after  a  person  is  appointed  to  a 


nonsensitive  position.  Although  there  is 
nomally  no  investigation  requirement 
for  per  diem,  intermittent,  temporary  or 
seasonal  employees  in  nonsensitive 
positions  provided  such  employment 
does  not  exceed  an  aggregate  of  120 
days  in  either  a  single  continuous  or 
series  of  appointments,  a  NAC  may  be 
requested  of  DIS  where  deemed 
appropriate  by  the  employing  activity. 

(c)  Noncritical-sensitive  positions.  (1) 
An  NACI  shall  be  requested  and  the 
NAC  portion  favorably  completed 
before  a  person  is  appointed  to  a 
nonOritical-sensitive  position  (for 
exceptions  see  §  154.14(e)  (1)  and  (2)). 
An  BNTNAC,  NAC  or  DNACI  conducted 
duritig  military  or  contractor 
employment  may  also  be  used  for 
appointment  provided  a  NACI  has  been 
requested  from  OPM  and  there  is  no 
more  than  12  months  break  in  service 
since  completion  of  the  investigation. 

(2)  Seasonal  employees  (including 
sumaier  hires)  normally  do  not  require 
access  to  classified  information.  For 
those  requiring  access  to  classified 
inforrnation  the  appropriate 
invettigation  is  required.  The  request  for 
the  NAC  (or  NACI)  should  be  submitted 
to  DIS  by  entering  "SH"  (summer  hire) 
in  red  letters  approximately  one  inch 
high  on  the  DD  Form  39&-2,  Personnel 
Seciffity  Questionnaire  (National 
Agency  Checklist).  Additionally,  to 
ensure  expedited  processing  by  DIS, 
summer  hire  requests  should  be 
assembled  and  forwarded  to  DIS  in 
bundles,  when  appropriate. 

(dj  Critical-sensitive  positions.  A  BI 
shall  be  favorably  completed  prior  to 
appointment  to  critical-sensitive 
positions  (for  exceptions  see  1 154.14(e) 
(1)  and  (2).  Certain  critical-sensitive 
positions  require  a  preappointment  SBI 
in  accordance  with  §  154.17. 
Preappointment  Bis  and  SBIs  will  be 
conducted  by  DIS. 

(e)  Exceptions-(\)  Noncritical- 
sensitive.  In  an  emergency,  a 
noncritical-sensitive  position  may  be 
occupied  pending  the  completion  of  the 
NACI  if  the  head  of  the  requesting 
organization  finds  that  the  delay  in 
appointment  would  be  harmful  to  the 
national  security  and  such  finding  is 
reduced  to  writing  and  made  part  of  the 
record.  In  such  instances,  the  position 
may  be  filled  only  after  the  NACI  has 
been  requested. 

(2)  Critical-sensitive.  In  an 
emergency,  a  critical-sensitive  position 
maybe  occupied  pending  completion  of 
the  BI  (or  SBI,  as  appropriate)  if  the 
head  of  the  requesting  organization 
finds  that  the  delay  in  appointment 
would  be  harmful  to  the  national 
security  and  such  finding  is  reduced  to 
writ  ng  and  made  a  part  of  the  record.  In 


such  instances,  the  position  may  be 
filled  only  when  the  NAC  portion  of  the 
BI  (or  SBI)  or  a  previous  valid  NACI, 
NAC  or  BNTNAC  has  been  completed 
and  favorably  adjudicated. 

(f)  Mobilization  of  DoD  civilian 
retirees.  The  requirements  contained  in 
paragraph  (a)  of  this  section,  regarding 
the  type  of  investigation  required  by 
position  sensitivity  for  DoD  civilian 
retirees  temporary  appointment  when 
the  break  in  employment  is  greater  than 
12  months,  should  either  be  expedited  or 
waived  for  the  purposes  of  mobilizing 
selected  reemployed  annuitants  under 
the  provisions  of  Title  5,  United  States 
Code,  depending  upon  the  degree  of 
sensitivity  of  the  position  to  which 
assigned.  Particular  priority  should  be 
afforded  to  newly  assigned  personnel 
assigned  to  the  defense  intelligence  and 
security  agencies  with  respect  to 
granting  security  clearances  in  an 
expeditious  manner  under  paragraph  (a) 
of  this  section. 

§  154.15    Military  appointment,  enlistment, 
and  induction. 

(a)  General.  The  appointment, 
enlistment,  and  induction  of  each 
member  of  the  Armed  Forces  or  their 
Reserve  Components  shall  be  subject  to 
the  favorable  completion  of  a  personnel 
security  investigation.  The  types  of 
investigation  required  are  set  forth  in 
this  section. 

(b)  Entrance  investigation.  (1)  An 
ENTNAG  shall  be  conducted  on  each 
enlisted  member  of  the  Armed  Forces  at 
the  time  of  initial  entry  into  the  service. 
A  DNACI  shall  be  conducted  on  each 
commissioned  officer,  except  as 
permitted  by  paragraph  (d)  of  this 
section,  warrant  officer,  cadet, 
midshipman,  and  Reserve  Officers     ^1 
Training  Candidate,  at  the  time  of 
appointment.  A  full  NAC  shall  be 
conducted  upon  reentry  of  any  of  the 
above  when  there  has  been  a  break  in 
service  greater  than  12  months. 

(2)  If  an  officer  or  warrant  officer 
candidate  has  been  the  subject  of  a 
favorable  NAC  or  ENTNAC  and  there 
has  not  been  a  break  in  service  of  more 
than  12  months,  a  new  NAC  is  not 
authorized.  This  includes  ROTC 
graduates  who  delay  entry  onto  active 
duty  pending  completion  of  their  studies. 

(3)  All  derogatory  information 
revealed  during  the  enlistment  or 
appointment  process  that  results  in  a 
moral  waiver  will  be  fully  explained  on 
a  written  summary  attached  to  the  DD 
Form  398-2. 

(c)  Reserve  Components  and  National 
Guard.  Reserve  Component  and 
National  Guard  personnel  not  on  active 
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duty  a;e  subject  to  the  investigative 
requirements  of  this  section, 
(dj  Exceptions  for  certain 
commissioned  officers  of  Reserve 
Components.  The  requirements  for 
entrance  investigation  shall  be  rigidly 
adhered  to  except  as  follows.  Health 
professionals,  chaplains,  and  attorneys 
may  be  commissioned  in  the  Reserve 
Components  prior  to  completion  of  a 
DNACI  provided  that: 

(1)  A  DNACI  is  initiated  at  the  time  an 
application  for  a  commission  is 
received;  and 

(2)  The  applying  health  professional, 
chaplain,  or  attorney  agrees  in  writing 
that,  if  the  results  of  the  investigation 
are  unfavorable,  he  or  she  will  be 
subject  to  discharge  if  found  to  be 
ineligible  to  hold  a  commission.  Under 
this  exception,  commissions  in  Reserve 
Components  other  than  the  National 
Guard  may  be  tendered  to  immigrant 
alien  health  professionals,  chaplains, 
and  attorneys. 

(e)  Mobilization  of  military  retirees. 
The  requirements  contained  in 
paragraph  (c)  of  this  section,  regarding  a 
full  NAC  upon  reentry  to  active  duty  of 
any  officer  or  enlisted  regular/reserve 
military  retiree  or  Individual  Ready 
Reserve  who  has  been  separated  from 
service  for  a  period  of  greater  than  12 
months,  should  be  waived  for  the 
purposes  of  partial  or  full  mobilization 
under  provisions  of  Title  10,  (Title  14, 
pertaining  to  the  US  Coast  Guard  as  an 
element  of  the  Navy)  United  States 
Code,  to  include  the  period  of  prescribed 
service  refresher  training.  Particular 
priority  should  be  afforded  to  military 
retirees  mobilized  and  assigned  to  the 
defense  intelligence  and  security 
agencies  communities. 

§  154.16    Security  clearance. 

(a)  General.  (1)  The  authorities 
designated  in  paragraph  A.  Appendix  E 
are  the  only  authorities  authorized  to 
grant,  deny  or  revoke  DoD  personnel 
security  clearances.  The  granting  of  such 
clearances  shall  be  limited  to  only  those 
persons  who  require  access  to  classified 
information  for  mission 
accomplishment. 

(2)  Military,  DoD  civilian,  and 
contractor  personnel  who  are  employed 
by  or  serving  in  a  consultant  capacity  to 
the  DoD,  may  be  considered  for  access 
to  classified  information  only  when  such 
access  is  required  in  connection  with 
official  duties.  Such  individuals  may  be 
granted  either  a  final  or  interim 
personnel  security  clearance  provided 
the  investigative  requirements  set  forth 
below  are  complied  with,  and  provided 
further  that  all  available  information  has 
been  adjudicated  and  a  finding  made 
that  such  clearance  would  be  clearly 


consistent  with  the  interests  of  national 
security. 

(b)  Investigative  requirements  for 
cJearance—{\}  Top  Secret  (i)  Final 
Clearance: 

(A)  BI. 

(B)  Established  billet  per  S  154.13(e) 
(1)  through  (3)  (except  contractors). 

(ii)  Interim  Clearance: 

(A)  Favorable  NAC.  ENTNAC. 
DNACI,  or  NACI  completed 

(B)  Favorable  review  of  DD  Form  398/ 
SF-86/SF-171/DD  Form  49 

(C)  BI  or  SBI  has  been  initiated 

(D)  Favorable  review  of  local 
personnel,  base/military  police,  medical, 
and  other  security  records  as 
appropriate. 

(E)  Established  billet  per  §  154.13(e) 
(1)  through  (3)  (except  contractors) 

(F)  F*rovisions  of  paragraph  §  154.14(e) 
(1)  and  (2)  have  been  met  regarding 
civilian  personnel. 

(2)  Secret,  (i)  Final  Clearance: 

(A)  DNACI:  Military  (except  first-term 
enlistees)  and  contractor  employees 

(B)  NACI:  Civihan  employees 

(C)  ENTNAC:  First-term  enlistees 
(ii)  Interim  Clearance: 

(A)  When  a  valid  need  to  access 
Secret  information  is  established,  an 
interim  Secret  clearance  may  be  issued 
in  every  case,  provided  that  the  steps 
outlined  in  paragraphs  (b)(2)(ii)  (B) 
through  (E)  of  this  section  have  been 
complied  with. 

(B)  Favorable  review  of  DD  Form  398- 
2/SF-85/SF-171/DD  Form  48. 

(C)  NACI,  DNACI.  or  ENTNAC 
initiated. 

(D)  Favorable  review  of  local 
personnel,  base  military  police,  medical, 
and  security  records  as  appropriate. 

(E)  Provisions  of  %  154.14(e)  have  been 
complied  with  regarding  civilian 
personnel. 

(3)  Confidential,  (i)  Final  Clearance: 

(A)  NAC  or  ENTNAC:  Military  and 
contractor  employees  (except  for 
Philippine  national  members  of  the 
United  States  Navy  on  whom  a  BI  shall 
be  favorably  completed.) 

(B)  NACI;  Civilian  employees  (except 
for  summer  hires  who  may  be  granted  a 
final  clearance  on  the  basis  of  a  NAC). 

(ii)  Interim  Clearance 

(A)  Favorable  review  of  DD  Form  398- 
2/SF  85/SF 171/  DD  Form  48. 

(B)  NAC,  ENTNAC  or  NACI  initiated. 

(C)  Favorable  review  of  local 
personnel,  base  military  police,  medical, 
and  security  records  as  appropriate. 

(D)  Provisions  of  §  154.14(e)  (1)  and  (2) 
have  been  complied  with  regarding 
civilian  personnel. 

(4)  Validity  of  previously  granted 
clearances.  Clearances  granted  under 
less  stringent  investigative  requirements 
retain  their  validity;  however,  if  a  higher 


degree  of  clearance  is  required, 
investigative  requirements  of  this 
directive  will  be  followed. 

(c)  Naturalized  United  States  citizens. 
(1)  Naturalized  U.S.  citizens,  whose 
country  of  origin  has  been  determined  to 
have  interests  adverse  to  the  United 
States  (Appendix  G),  or  who  have 
resided  in  such  countries  for  a 
significant  period  of  their  life,  shall  be 
eligible  for  a  security  clearance,  under 
the  provisions  of  paragraph  (b)  of  this 
section,  only  if  they  have: 

(i)  Been  a  U.S.  citizen  for  five  years  or 
longer,  or 

(ii)  If  a  citizen  for  less  than  five  years, 
must  have  resided  in  the  MS.  for  the 
past  10  years.  Exceptions  to  the  above 
policy  may  be  granted  only  by  the 
DUSD(P). 

(2)  Each  year  of  active  service  in  the 
U.S.  military  shall  be  counted  to  satisfy 
the  foregoing  residency  requirements. 

(3)  In  the  event  a  naturalized  U.S. 
citizen  from  one  of  the  countries  listed 
in  Appendix  G  does  not  meet  either  of 
the  criteria  in  §  154.16(c)(1)  (i)  and  (ii) 
and  a  compelling  need  exists,  he  or  she 
may  be  considered  for  issuance  of  a 
limited  access  authorization  (as  an 
exception  to  policy)  in  accordance  with 
the  provisions  of  paragraph  (d)  of  this 
section.  The  scope  of  the  background 
investigation  shall  be  confined  to  the 
period  of  residence  in  the  U.S. 

(4)  Naturahzed  U.S.  citizens  from 
countries  other  than  those  contained  in 
Appendix  G  may  be  considered  for  a 
security  clearance  in  the  same  manner 
as  native  bom  citizens  (§  154.16(b)). 

(d)  Access  to  classified  information 
by  non-United  States  citizens.  (1)  Only 
U.S.  citizens  are  eligible  for  a  security 
clearance.  Therefore,  every  effort  shall 
be  made  to  ensure  that  non-United 
States  citizens  are  not  employed  in 
duties  that  may  require  access  to 
classified  information.  However,  when 
there  are  compelling  reasons  to  grant 
access  to  classified  information  io  an 
immigrant  alien  or  a  foreign  national  in 
furtherance  of  the  mission  of  the 
Department  of  Defense,  such  individuals 
may  be  granted  a  "Limited  Access 
Authorization"  (LAA)  under  the 
following  conditions: 

(i)  LAAs  will  be  limited  to  Secret  and 
Confidential  level  only;  LAAs  for  Top 
Secret  are  prohibited. 

(ii)  Access  to  classified  information  is 
not  inconsistent  with  that  determined 
releasable  by  designated  disclosure 
authorities,  in  accordance  with  DoD 
Directive  5230.11'  to  the  country  of 
which  the  individual  is  a  citizen. 


■  See  footnute  1  to  $  154.2(c^ 


11228 


Fe> 


'egister  /  Vol.  52.  No.  67  /  Wednesday,  April  8,  1987  /  Rules  and  Regulations 


(iii)  Access  to  classified  information 
must  be  limited  to  information  relating 
to  a  specific  program  or  project. 

(iv)  Favorable  completion  of  an  BI 
(scoped  for  10  years):  where  the  full 
investigative  coverage  cannot  be 
completed,  a  counterintelligence  scope 
polygraph  examination  will  be  required 
in  accordance  with  the  provisions  of 
DoD  Directive  5210.48. 

(v)  Security  clearances  previously 
issued  to  immigrant  aliens  will  be 
reissued  as  LAAs. 

(vi)  The  Limited  Access  Authorization 
determination  shall  be  made  only  by  an 
authority  designated  in  paragraph  B. 
Appendix  E. 

(vii)  LAAs  issued  by  the  Unified  and 
Specified  Commands  shall  be  reported 
to  the  central  adjudicative  facility  of  the 
appropriate  military  department  in 
accordance  with  the  assigned 
responsibilities  in  DoD  Directive  5100.3' 
for  inclusion  in  the  Defense  Central 
Index  of  Investigation  (DCII). 

(2)  In  each  case  of  granting  a  Limited 
Access  Authorization,  a  record  shall  be 
maintained  as  to: 

(i)  The  identity  (including  current 
citizenship]  of  the  individual  to  whom 
the  Limited  Access  Authorization  is 
granted,  to  include  name  and  date  and 
place  of  birth: 

(ii)  Date  and  type  of  most  recent 
investigation  to  include  the  identity  of 
the  investigating  agency; 

(iii)  The  nature  of  the  specific  program 
material(8)  to  which  access  is 
authorized  (delineated  as  precisely  as 
possible): 

(iv)  The  classification  level  to  which 
access  is  authorized:  and 

(v)  The  compelling  reasons  for 
granting  access  to  the  materials  cited  in 
(iii). 

(vi)  Status  of  the  individual  (i.e., 
immigrant  alien  or  foreign  national). 

(3)  Individuals  granted  LAAs  under 
the  foregoing  provisions  shall  be  the 
subject  of  a  5-year  periodic 
reinvestigation  as  set  forth  in  paragraph 
5,  Appendix  A. 

(4)  Foreign  nationals  who  are  LAA 
candidates  must  agree  to  submit  to  a 
counterintelligence-scope  polygraph 
examination  prior  to  being  granted 
access  in  accordance  with  DoD 
Directive  5210.48. 

(5)  If  geographical  and  political 
situations  prevent  the  full  completion  of 
the  BI  (and/or  counterintelligence-scope 
polygraph)  issuance  of  an  LAA  shall  not 
be  authorized:  exceptions  to  the  policy 
may  only  be  authorized  by  the  DUSD(P). 

(6)  A  report  on  all  LAAs  in  effect, 
including  the  data  required  in 
paragraphs  (d)(2)  (i)  through  (vi)  of  this 
section  shall  be  furnished  to  the  Deputy 
Under  Secretary  of  Defense  for  Policy 


within  60  days  after  the  end  of  each 
fiscal  year.  (See  §  154.77). 

[e]  Access  by  persons  outside  the 
Exeautive  Branch.  (1)  Access  to 
classified  information  by  persons 
outside  the  Executive  Branch  shall  be 
accomplished  in  accordance  with  32 
CFRPart  159.  The  investigative 
requirement  shall  be  the  same  as  for  the 
appropriate  level  of  security  clearance, 
except  as  indicated  below. 

(2)  Members  of  the  U.S.  Senate  and 
House  of  Representatives  do  not  require 
personnel  security  clearances.  They  may 
be  granted  access  to  DoD  classified 
infomiation  which  relates  to  matters 
under  the  jurisdiction  of  the  respective 
Committees  to  which  they  are  assigned 
and  is  needed  to  perform  their  duties  in 
connection  with  such  assignments. 

(3)  Congressional  staff  members 
requiring  access  to  DoD  classified 
infomiation  shall  be  processed  for  a 
security  clearance  in  accordance  with  32 
CFR  Part  353  and  the  provisions  of  this 
part.  The  Director,  Washington 
Headquarters  Services  (WHS)  will 
initiate  the  required  investigation  (initial 
or  reinvestigation)  to  DIS,  adjudicate  the 
results  and  grant,  deny  or  revoke  the 
security  clearance,  as  appropriate.  The 
Assistant  Secretary  of  Defense 
(Legislative  Affairs)  will  be  notified  by 
WHS  of  the  completed  clearance  action. 

(4]  State  governors  do  not  require 
personnel  security  clearances.  They  may 
be  granted  access  to  specifically 
designated  classified  information,  on  a 
"need-to-know"  basis,  based  upon 
affirmation  by  the  Secretary  of  Defense 
or  the  head  of  a  DoD  Component  or 
single  designee,  that  access,  under  the 
circumstances,  serves  the  national 
interest.  Staff  personnel  of  a  governor's 
office  requiring  access  to  classified 
information  shall  be  investigated  and 
cleared  in  accordance  with  the 
prescribed  procedures  of  this  part  when 
the  head  of  a  DoD  Component,  or  single 
designee,  affirms  that  such  clearance 
serves  the  national  interest.  Access 
shall  also  be  limited  to  specifically 
designated  classified  information  on  a 
"need-to-know"  basis. 

(5)  Members  of  the  U.S.  Supreme 
Court,  the  Federal  judiciary  and  the 
Supreme  Courts  of  the  individual  states 
do  not  require  personnel  security 
clearances.  They  may  be  granted  access 
to  DoD  classified  information  to  the 
extent  necessary  to  adjudicate  cases 
being  heard  before  these  individual 
courts. 

(8)  Attorneys  representing  DoD 
military,  civilian  or  contractor 
personnel,  requiring  access  to  DoD 
classified  information  to  properly 
represent  their  clients,  shall  normally  be 
investigated  by  DIS  and  cleared  in 


accordance  with  the  prescribed 
procedures  in  §  154.16(b).  This  shall  be 
done  upon  certification  of  the  General 
Counsel  of  the  DoD  Component  involved 
in  the  litigation  that  access  to  specified 
classified  information,  on  the  part  of  the 
attorney  concerned,  is  necessary  to 
adequately  represent  his  or  her  client.  In 
exceptional  instances,  when  the 
exigencies  of  a  given  situation  do  not 
permit  timely  compliance  with  the 
provisions  of  §  154.16(b),  access  may  be 
granted  with  the  written  approval  of  an 
authority  designated  in  Appendix  E 
provided  that  as  a  minimum:  a  favorable 
name  check  of  the  FBI  and  the  DCII  has 
been  completed,  and  a  DoD  Non- 
Disclosure  Agreement  has  been 
executed.  In  post-indictment  cases,  after 
a  judge  has  invoked  the  security 
procedures  of  the  Classified  Information 
Procedures  Act  (CIPA)  the  Department   i 
of  Justice  may  elect  to  conduct  the  I 

necessary  background  investigation  and 
issue  the  required  security  clearance,  in  • 
coordination  with  the  affected  DoD 
Component. 

(f)  Restrictions  on  issuance  of 
personnel  security  clearances. 
Personnel  security  clearances  must  be 
kept  to  the  absolute  minimum  necessary 
to  meet  mission  requirements.  Personnel 
security  clearances  shall  not  be  issued: 

(1)  To  persons  in  nonsensitive 
positions. 

(2)  To  persons  whose  regular  duties 
do  not  require  authorized  access  to 
classified  information. 

(3)  For  ease  of  movement  of  persons 
within  a  restricted,  controlled,  or 
industrial  area,  whose  duties  do  not 
require  access  to  classified  information. 

(4)  To  persons  who  may  only  have 
inadvertent  access  to  sensitive 
information  or  areas,  such  as  guards, 
emergency  service  personnel,  firemen, 
doctors,  nurses,  police,  ambulance 
drivers,  or  similar  personnel. 

(5)  To  persons  working  in  shipyards 
whose  duties  do  not  require  access  to 
classified  information. 

(6)  To  persons  who  can  be  prevented 
from  accessing  classified  information  by 
being  escorted  by  cleared  personnel. 

(7)  To  food  service  personnel,  vendors 
and  similar  commercial  sales  or  service 
personnel  whose  duties  do  not  require 
access  to  classified  information. 

(8)  To  maintenance  or  cleaning 
personnel  who  may  only  have 
inadvertent  access  to  classified 
information  unless  such  access  cannot 
be  reasonably  prevented. 

(9)  To  persons  who  perform 
maintenance  on  office  equipment, 
computers,  typewriters,  and  similar 
equipment  who  can  be  denied  classified 
access  by  physical  security  measures. 
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(10)  To  perimeter  security  personnel 
who  have  no  access  to  classified 
information. 

(11)  To  drivers,  chauffeurs  and  food 
service  personnel. 

(g)  Dual  citizenship.  Persons  claiming 
both  U.S.  and  foreign  citizenship  shall 
be  processed  under  §  154.16(b)  and 
adjudicated  in  accordance  with  the 
"Foreign  Preference"  standard  in 
Appendix  I. 

(h)  One-time  access.  Circumstances 
a  ay  arise  where  an  urgent  operational 
or  contractual  exigency  exists  for 
cleared  DoD  personnel  to  have  one-time 
or  short  duration  access  to  classified 
information  at  a  higher  level  than  is 
authorized  by  the  existing  security 
clearance.  In  many  instances,  the 
processing  time  required  to  upgrade  the 
^     clearance  would  preclude  timely  access 
I    to  the  information.  In  such  situations. 
j     and  only  for  compelling  reasons  in 
furtherance  of  the  DoD  mission,  an 
authority  referred  to  in  paragraph  (h)(1) 
of  this  section,  may  grant  higher  level 
access  on  a  temporary  basis  subject  to 
the  terms  and  conditions  prescribed 
below.  This  special  authority  may  be 
revoked  for  abuse,  inadequate  record 
keeping,  or  inadequate  security 
oversight.  These  procedures  do  not 
apply  when  circumstances  exist  which 
would  permit  the  routine  processing  of 
an  individual  for  the  higher  level 
clearance.  Procedures  and  conditions  for 
effecting  emergency  one-lime  access  to 
the  next  higher  classification  level  are 
as  follows: 

(1)  Authorization  for  such  one-time 
access  shall  be  granted  by  a  flag  or 
general  officer,  a  general  court-martial 
convening  authority  or  equivalent  Senior 
Executive  Service  member,  after 
coordination  with  appropriate  security 
officials. 

(2)  The  recipient  of  the  one-time 
access  authorization  must  be  a  U.S. 
citizen,  possess  a  current  DoD  security 
clearance,  and  the  access  required  shall 
be  limited  to  classified  information  one 
level  higher  than  the  current  clearance. 

(3)  Such  access,  once  granted,  shall  be 
cancelled  promptly  when  no  longer 
required,  at  the  conclusion  of  the 
authorized  period  of  access,  or  upon 
notification  from  the  granting  authority. 

(4)  The  employee  to  be  afforded  the 
higher  level  access  shall  have  been 
continuously  employed  by  a  DoD 
Component  or  a  cleared  DoD  contractor 
for  the  preceding  24-month  period. 
Higher  level  access  is  not  authorized  for 
part-time  employees. 

(5)  Pertinent  local  records  concerning 
the  employee  concerned  shall  be 
reviewed  with  favorable  results. 

(6)  Whenever  possible,  access  shall  be 
confined  to  a  single  instance  or  at  most. 


a  few  occasions.  The  approval  for 
access  shall  automatically  expire  30 
calendar  days  from  date  access 
commenced.  If  the  need  for  access  is 
expected  to  continue  for  a  period  in 
excess  of  30  days,  written  approval  of 
the  granting  authority  is  required.  At 
such  time  as  it  is  determined  that  the 
need  for  access  is  expected  to  extend 
beyond  90  days,  the  individual 
concerned  shall  be  promptly  processed 
for  the  level  of  clearance  required. 
When  extended  access  has  been 
approved,  such  access  shall  be 
cancelled  at  or  before  90  days  from 
original  date  of  access. 

(7)  Access  at  the  higher  level  shall  be 
limited  to  information  under  the  control 
and  custody  of  the  authorizing  official 
and  shall  be  afforded  under  the  general 
supervision  of  a  properly  cleared 
employee.  The  employee  charged  with 
providing  such  supervision  shall  be 
responsible  for: 

(i)  Recording  the  higher-level 
information  actually  revealed, 

(ii)  The  date(s)  such  access  is 
afforded;  and 

(iii)  The  daily  retrieval  of  the  material 
accessed. 

(8)  Access  at  the  next  higher  level 
shall  not  be  authorized  for  COMSEC, 
SCI,  NATO,  or  foreign  government 
information. 

(9)  The  exercise  of  this  provision  shall 
be  used  sparingly  and  repeat  use  within 
any  12  month  period  on  behalf  of  the 
same  individual  is  prohibited.  The 
approving  authority  shall  maintain  a 
record  containing  the  following  data 
with  respect  to  each  such  access 
approved: 

(i)  The  name,  and  SSN  of  the 
employee  afforded  higher  level  access. 

(ii)  The  level  of  access  authorized. 

(iii)  Justification  for  the  access,  to 
include  an  explanation  of  the  compelling 
reason  to  grant  the  higher  level  access 
and  specifically  how  the  DoD  mission 
would  be  furthered. 

(iv)  An  unclassified  description  of  the 
specific  information  to  which  access 
was  authorized  and  the  duration  of 
access  along  with  the  date(s)  access 
was  afforded. 

(v)  A  listing  of  the  local  records 
reviewed  and  a  statement  that  no 
significant  adverse  information 
concerning  the  employee  is  known  to 
exist. 

(vi)  The  approving  authority's 
signature  certifying  (h)(9)  (i)  through  (v) 
of  this  section, 

(vii)  Copies  of  any  pertinent  briefing/ 
debriefings  administered  to  the 
employee. 

(i)  Access  by  retired  flag/general 
officers.  (1)  Upon  determination  by  an 
active  duty  flag/general  officer  that 


there  are  compelling  reasons,  in 
furtherance  of  the  Department  of 
Defense  mission,  to  grant  a  retired  fiag/ 
general  officer  access  to  classified 
information  in  connection  with  a 
specific  DoD  program  or  mission,  for  a 
period  not  greater  than  90  days,  the 
investigative  requirements  of  this  part 
may  be  waived.  The  access  shall  be 
limited  to  classified  information  at  a 
level  commensurate  with  the  security 
clearance  held  at  the  time  of 
retirement — not  including  access  to  SCI. 

(2)  The  flag/general  officer  approving 
issuance  of  the  clearance  shall,  provide 
the  appropriate  DoD  Component  central 
clearance  facility  a  written  record  to  be 
incorporated  into  the  DCII  detailing: 

(i)  Full  identifying  data  pertaining  to 
the  cleared  subject; 

(ii)  The  classification  of  the 
information  to  which  access  was 
authorized. 

(3)  Such  access  may  be  granted  only 
after  the  compelling  reason  and  the 
specific  aspect  of  the  DoD  mission 
which  is  served  by  granting  such  access 
has  been  detailed  and  under  the 
condition  that  the  classified  materials 
involved  are  not  removed  from  the 
confines  of  a  government  installation  or 
other  area  approved  for  storage  of  DoD 
classified  information. 

§  154.17    Special  access  programs. 

(a)  General.  It  is  the  policy  of  the 
Department  of  Defense  to  establish,  to 
the  extent  possible,  uniform  and 
consistent  personnel  security 
investigative  requirements.  Accordingly, 
investigations  exceeding  established 
requirements  are  authorized  only  when 
mandated  by  statute,  national 
regulations,  or  international  agreement. 
In  this  connection,  there  are  certain 
Special  Access  programs  originating  at 
the  national  or  international  level  that 
require  personnel  security  investigations 
and  procedures  of  a  special  nature. 
These  programs  and  the  special 
investigative  requirements  imposed  by 
them  are  described  in  this  section.  A 
Special  Access  program  is  any  program 
designed  to  control  access,  distribution 
and  protection  of  particularly  sensitive 
information  established  pursuant  to 
section  4-2  of  Executive  Order  12358 
and  prior  Orders.  32  CFR  Part  159 
governs  the  establishment  of 
Departmental  Special  Access  Programs. 

(b)  Sensitive  Compartwented 
Information  (SCI).  (1)  The  investigative 
requirements  for  access  to  SCI  is  an  SBI 
(See  paragraph  4.  Appendix  A)  including 
a  NAC  on  the  individual's  spouse  or 
cohabitant.  When  conditions  indicate 
additional  investigafion  shall  be 
conducted  on  the  spouse  of  the 
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individual  and  members  of  the 
immediate  family  {or  other  persons  to 
whom  the  individual  is  bound  by 
affection  or  obligation)  to  the  extent 
necessary  to  permit  a  determination  by 
the  adjudication  agency  that  the 
Personnel  Security  standards  of  DCID  1/ 
14  are  met. 

(2)  A  previous  investigation  conducted 
within  the  past  five  years  which 
substantially  meets  the  investigative 
requirements  prescribed  by  this  section 
may  serve  as  a  basis  for  granting  access 
approval  provided  that  there  has  been 
no  break  in  the  individual's  military 
service,  DoD  civilian  employment,  or 
access  to  classified  information  under 
the  Industrial  Security  Program  greater 
than  12  months.  The  individual  shall 
submit  one  copy  of  an  updated  PSQ 
covering  the  period  since  the  completion 
of  the  last  SBI. 

(c)  Single  Integrated  Operation  Plan — 
Extremely  Sensitive  Information  (SIOP- 
ESI).  The  investigative  requirement  for 
access  to  SIOP-ESI  is  an  SBI,  including 
a  NAC  on  the  spouse  and  the 
individual's  immediate  family  who  are 
18  years  of  age  or  over  and  wtio  are 
United  States  citizens  other  than  by 
birth  or  who  are  resident  aliens. 

(d)  Presidential  support  activities.  (1) 
DoD  Directive  5210.55  '  prescribes  the 
policies  and  procedures  for  the 
nomination,  screening,  selection,  and 
continued  evaluation  of  DoD  military 
and  civilian  personnel  and  contractor 
employees  assigned  to  or  utilized  in 
Presidential  Support  activities.  The  type 
of  investigation  of  individuals  assigned 
to  Presidential  Support  activities  varies 
according  to  whether  the  person 
investigated  qualifies  for  Category  One 
or  Category  Two  as  indicated  below: 

(i)  Category  one.  (A)  Personnel 
assigned  on  a  permanent  or  full-time 
basis  to  duties  in  direct  support  of  the 
President  (including  the  office  staff  of 
the  Director,  White  House  Military 
Office,  and  all  individuals  under  his 
control): 

(1)  Presidential  aircrew  and 
associated  maintenance  and  security 
personnel. 

(2)  Personnel  assigned  to  the  White 
House  communications  activities  and 
the  Presidential  retreat. 

(3)  White  House  transportation 
personnel. 

(4)  Presidential  mess  attendants  and 
medical  personnel. 

(5)  Other  individuals  filling 
administrative  positions  at  the  White 
House. 


>  See  rootnote  1  to  i  1S4.2(c). 


(D)  Personnel  assigned  on  a  temporary 
or  part-time  basis  to  duties  supporting 
the  President: 

(1)  Military  Social  Aides. 

(2)  Selected  security,  transportation, 
flight-ljne  safety,  and  baggage 
personnel. 

(3)  Others  with  similar  duties. 

(C)  Personnel  assigned  to  the  Office  of 
the  Military  Aide  to  the  Vice  President. 

(ii)  Category  two.  (A)  Personnel 
assigned  to  honor  guards,  ceremonial 
units,  •nd  military  bands  who  perform 
at  Presidential  functions  and  facilities. 

(B)  Employees  of  contractors  who 
provicfe  services  or  contractors 
employees  who  require  unescorted 
access  to  Presidential  Support  areas, 
activities,  or  equipment — including 
maintenance  of  the  Presidential  retreat, 
communications,  and  aircraft. 

(C)  Individuals  in  designated  units 
requiring  a  lesser  degree  of  access  to  the 
President  or  Presidential  Support 
activities. 

(2)  Personnel  nominated  for  Category 
One  duties  must  have  been  the  subject 
of  an  SBI,  including  a  NAC  on  the 
spous^  and  all  members  of  the 
individual's  immediate  family  of  18 
years  of  age  or  over  who  are  United 
States  citizens  other  than  by  birth  or 
who  are  resident  aliens.  The  SBI  must 
have  been  completed  within  the  12 
months  preceding  selection  for 
Presidential  Support  duties.  If  such  an 
individual  marries  subsequent  to  the 
completion  of  the  SBI,  the  required 
spouse  check  shall  be  made  at  that  time. 

(3)  Personnel  nominated  for  Category 
Two  duties  must  have  been  the  subject 
of  a  Hi,  including  a  NAC  on  the  spouse 
and  all  members  of  the  individual's 
immediate  family  of  18  years  of  age  or 
over  who  are  United  States  citizens 
other  than  by  birth  or  who  are  resident 
alienj.  The  BI  must  have  been 
completed  within  the  12  months 
preceding  selection  for  Presidential 
Support  duties.  It  should  be  noted  that 
duties  (separate  and  distinct  from  their 
Presidential  Support  responsibilities)  of 
some  Category  Two  personnel  may 
make  it  necessary  for  them  to  have 
speciel  access  clearances  which  require 
an  SBI. 

(4)  The  U.S.  citizenship  of  foreign-born 
immediate  family  members  of  all 
Presidential  Support  nominees  must  be 
verified  by  investigation. 

(5)  A  limited  number  of  Category  One 
personnel  having  especially  sensitive 
duties  have  been  designated  by  the 
Director,  White  House  Military  Office  as 
"Category  A."  These  personnel  shall  be 
investigated  under  special  scoping  in 
accordance  with  the  requirements  of  the 
Memorandum  of  Understanding 
between  the  Director.  White  House 


Military  Office  and  the  Special 
Assistant  to  the  Secretary  and  Deputy 
Secretary  of  Defense.  July  30, 1980. 

(e)  Nuclear  Weapon  Personnel 
Reliability  Program  (PRP).  (1)  DoD 
Directive  5210.42 '  sets  forth  the 
standards  of  individual  reliability 
required  for  personnel  performing  duties 
associated  with  nuclear  weapons  and 
nuclear  components.  The  investigative 
requirement  for  personnel  performing 
such  duties  is: 

(i)  Critical  Position:  BI.  In  the  event 
that  it  becomes  necessary  to  consider  an 
individual  for  a  critical  position  and  the 
required  BI  has  not  been  completed, 
interim  certification  may  be  made  under 
carefully  controlled  conditions  as  set 
forth  belovf . 

(A)  The  individual  has  had  a 
favorable  DNACI.  NAC  (or  ENTNAC) 
within  the  past  5  years  without  a  break 
in  service  or  employment  in  excess  of  1 
year. 

(B)  The  BI  has  been  requested. 

(C)  All  oifher  requirements  of  the  PRP 
screening  process  have  been  fulfilled. 

(D)  The  Individual  is  identified  to 
supervisory  personnel  as  being  certified 
on  an  interim  basis.  i 

(E)  The  individual  is  not  used  in  a   '       ' 
two-man  t$am  with  another  such 
individual. 

(F)  Justification  of  the  need  for  interim 
certification  is  documented  by  the 
certifying  official. 

(G)  Should  the  BI  not  be  completed 
within  150  days  from  the  date  of  the 
request,  the  certifying  official  shall 
query  the  Component  clearance 
authority,  who  shall  ascertain  from  DIS 
the  status  of  the  investigation.  On  the 
basis  of  such  information,  the  certifying 
official  shall  determine  whether  to 
continue  or  to  withdraw  the  interim 
certification.  . 

(ii)  Controlled  Position:  DNACI/NACI. 
(A)  An  ENTNAC  completed  for  the 
purpose  of  first  term  enlistment  or 
induction  Into  the  Armed  Forces  does 
not  satisfy  this  requirement. 

(B)  Interim  certification  is  authorized 
for  an  individual  who  has  not  had  a 
DNACI/NACI  completed  within  the  past 
5  years,  subject  to  the  following 
conditions: 

(;)  The  Individual  has  had  a  favorable 
ENTNAC/NAC,  or  higher  investigation, 
that  is  more  than  5  years  old  and  has  not 
had  a  break  in  service  or  employment  in 
excess  of  1  year. 

[2]  A  DNACI/NACI  has  been 
requested  at  the  time  of  interim 
certification. 

[3]  All  other  requirements  of  the  PRP 
screening  process  have  been  fulfilled. 


■  See  footnote  1  lo  i  154.2(c). 
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[4]  Should  the  DNACI/NACI  not  be 
completed  within  90  days  from  the  date 
of  the  request,  the  procedures  set  forth 
in  paragraph  {e)(l)(i)(G)  of  this  section 
for  ascertaining  the  delay  of  the 
investigation  in  the  case  of  a  critical 
position  shall  apply. 

(iii)  Additional  requirements  apply. 
(A)  The  investigation  upon  which 
certification  is  based  must  have  been 
completed  within  the  last  5  years  from 
the  date  of  initial  assignment  to  a  PRP 
position  and  there  must  not  have  been  a 
break  in  service  or  employment  in 
excess  of  1  year  between  completion  of 
the  investigation  and  initial  assignment. 

(B)  In  those  cases  in  which  the 
investigation  was  completed  more  than 
5  years  prior  to  initial  assignment  or  in 
which  there  has  been  a  break  in  service 
or  employment  in  excess  of  1  year 
subsequent  to  completion  of  the 
investigation,  a  reinvestigation  is 
required. 

(C)  Subsequent  to  initial  assignment 
to  the  PRP.  reinvestigation  is  not 
required  so  long  as  the  individual 
remains  in  the  PRP. 

(D)  A  medical  evaluation  of  the 
mdividual  as  set  forth  in  DoD  Directive 
5210.42. 

(E)  Review  of  the  individual's 
personnel  file  and  other  official  records 
and  information  locally  available 
concerning  behavior  or  conduct  which  is 
relevant  to  PRP  standards. 

(F)  A  personal  interview  with  the 
mdividual  for  the  purpose  of  informing 
him  of  the  significance  of  the 
assignment,  reliability  standards,  the 
need  for  reliable  performance,  and  of 
ascertaining  his  attitude  with  respect  to 
the  PRP. 

(G)  Service  in  the  Army.  Navy  and  Air 
Force  Reserve  does  not  constitute  active 
service  for  PRP  purposes. 

(0  Access  to  ^'o^th  At  Jan  tic  Treaty 
Organization  (NA  TO)  classified 
information.  (1)  Personnel  assigned  to  a 
NATO  staff  position  requiring  access  to 
NATO  Cosmic  (Top  Secret).  Secret,  or 
Confidential  information  shall  have 
been  the  subject  of  a  favorably 
adjudicated  BI  (10  year  scope).  DNACI/ 
NACI  or  NAC/ENTNAC,  current  within 
five  years  prior  to  the  assignment,  in 
accordance  with  USSA.N  Instruction  1- 
69  and  §154.19(0. 

(2)  Personnel  not  assigned  to  a  NATO 
staff  position,  but  requiring  access  to 
NATO  Cosmic,  Secret  or  Confidential 
information  in  the  normal  course  of  their 
duties,  must  possess  the  equivalent  final 
U.S.  security  clearance  based  upon  the 
appropriate  personnel  security 
investigation  (Appendix  A)  required  by 
§§  154.16(b)  and  154.19(j)  of  this  part.  " 

(g)  Other  special  access  programs. 
Special  investigative  requirements  for 


Special  Access  programs  not  provided 
for  in  this  paragraph  may  not  be 
established  without  the  written  approval 
of  the  Deputy  Under  Secretary  of 
Defense  for  Policy. 

§  154.18    Certain  positions  not  necessarily 
requiring  access  to  classified  information. 

(a)  General.  DoD  Directive  5200.8 ' 
outlines  the  authority  of  military 
commanders  under  the  Internal  Security 
Act  of  1950  to  issue  orders  and 
regulations  for  the  protection  of  property 
or  places  under  their  command. 
Essential  to  carrying  out  this 
responsibility  is  a  commander's  need  to 
protect  the  command  against  the  action 
of  untrustworthy  persons.  Normally,  the 
investigative  requirements  prescribed  in 
this  part  should  suffice  to  enable  a 
commander  to  determine  the 
trustworthiness  of  individuals  whose 
duties  require  access  to  classified 
information  or  appointment  to  positions 
that  are  sensitive  and  do  not  involve 
such  access.  However,  there  are  certain 
categories  of  positions  or  duties  which, 
although  not  requiring  access  to 
classified  information,  if  performed  by 
untrustworthy  persons,  could  enable 
them  to  jeopardize  the  security  of  the 
command  or  otherwise  endanger  the 
national  security.  The  investigative 
requirements  for  such  positions  or  duties 
are  detailed  in  this  section. 

(b)  Access  to  restricted  areas, 
sensitive  information  or  equipment  not 
involving  access  to  classified 
information.  (1)  Access  to  restricted 
areas,  sensitive  information  or 
equipment  by  DoD  military,  civilian  or 
contractor  personnel  shall  be  limited  to 
those  individuals  who  have  been 
determined  trustworthy  as  a  result  of 
the  favorable  completion  of  a  NAC  (or 
ENTNAC)  or  who  are  under  the  escort 
of  appropriately  cleared  personnel. 
Where  escorting  such  persons  is  not 
feasible,  a  NAC  shall  be  conducted  and 
favorably  reviewed  by  the  appropriate 
component  agency  or  activity  prior  to 
permitting  such  access.  DoD 
Components  shall  not  request,  and  shall 
not  direct  or  permit  their  contractors  to 
request,  security  clearances  to  permit 
access  to  areas  when  access  to 
classified  information  is  not  required  in 
the  normal  course  of  duties  or  which 
should  be  precluded  by  appropriate 
security  measures.  In  determining 
trustworthiness  under  this  paragraph, 
the  provisions  of  §  154.7  and  Appendix 
H  will  be  utilized. 

(2)  In  meeting  the  requirements  of  this 
paragraph,  approval  shall  be  obtained 
from  one  of  the  authorities  designated  in 
paragraph  A,  Appendix  E  of  this  part. 


'  Sie  foolnole  1  lo  i  l.S4.2(c( 


for  authority  to  request  NACs  on  DoD 
military,  civilian  or  contractor 
employees.  A  justification  shall 
accompany  each  request  which  shall 
detail  the  reasons  why  escorted  access 
would  not  better  serve  the  national 
security.  Requests  for  investigative 
requirements  beyond  a  NAC  shall  be 
forwarded  to  the  Deputy  Under 
Secretary  of  Defense  for  Policy  for 
approval. 

(3)  NAC  requests  shall— 

(i)  Be  forwarded  to  DIS  in  accordance 
with  the  provisions  of  paragraph  B. 
Appendix  C, 

(ii)  Contain  a  reference  to  this 
paragraph  on  the  DD  Form  398-2.  and 

(iii)  List  the  authority  in  Appendix  E 
who  approved  the  request. 

(4)  Determinations  to  deny  access 
under  the  provisions  of  this  paragraph 
must  not  be  exercised  in  an  arbitrary, 
capricious,  or  discriminatory  manner 
and  shall  be  the  responsibility  of  the 
military  or  installation  commander  as 
provided  for  in  DoD  Directive  5200.8. 

(c)  Nonappropriated  fund  employees. 
Each  Nonappropriated  Fund  employee 
who  is  employed  in  a  position  of  trust  as 
de.signated  by  an  official  authorized  in 
paragraph  H.  Appendix  E,  shall  have 
been  the  subject  of  a  NAC  completed  no 
longer  than  12  months  prior  to 
employment  or  a  prior  personnel 
security  investigation  with  no  break  in 
Federal  service  or  employment  greater 
than  12  months  in  accordance  with  DoD 
Manual  1401.1-M.  An  individual  who 
does  not  meet  established  suitability 
requirements  may  not  be  employed 
without  prior  approval  of  the  authorizing 
official.  Issuance  of  a  Confidential  or 
Secret  clearance  will  be  based  on  a 
DNACI  or  NACI  in  accordance  with 

§  154.16(b). 

(d)  Customs  inspectors.  DoD 
employees  appointed  as  customs 
inspectors,  under  waivers  approved  in 
accordance  with  DoD  5030.49-R  shall 
have  undergone  a  favorably  adjudicated 
NAC  completed  within  the  past  5  years 
unless  there  has  been  a  break  in  DoD 
employment  greater  than  1  year  in 
which  case  a  current  NAC  is  required. 

(e)  Red  Cross/United  Service 
Organizations  personnel  A  favorably 
adjudicated  NAC  shall  be  accomplished 
on  Red  Cross  or  United  Service 
Organizations  personnel  as  prerequisite 
for  assignment  with  the  Armed  Forces 
overseas  (32  CFR  Part  253). 

(f)  Officials  authorized  to  issue 
security  clearances.  Any  person 
authorized  to  adjudicate  personnel 
security  clearances  shall  have  been  the 
subject  of  a  favorably  adjudicated  BI. 

(g)  Personnel  security  clearance 
adjudication  officials.  Any  person 
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selucted  to  serve  with  a  board, 
committee,  or  other  group  responsible 
for  adjudicating  personnel  security 
cases  shall  have  been  the  subject  of  a 
favorably  adjudicated  Bl. 

(h)  Persons  requiring  DoD  building 
passes.  Pursuant  to  DoD  Directive 
5210.46'  each  person  determined  by  the 
designated  authorities  of  the 
Components  concerned  as  having  an 
official  need  for  access  to  DoD  buildings 
in  the  National  Capital  Region  shall  be 
the  subject  of  a  favorably,  adjudicated 
NAC  prior  to  issuance  of  a  DoD  building 
pass.  Conduct  of  a  BI  for  this  purpose  is 
prohibited  unless  approved  in  advance 
by  ODUSD(P). 

(i)  Foreign  national  employees 
overseas  not  requiring  access  to 
classified  information.  Foreign  nationals 
employed  by  DoD  organizations 
overseas,  whose  duties  do  not  require 
access  to  classified  information,  shall  be 
the  subject  of  the  following  record 
checks,  initiated  by  the  appropriate 
military  department  investigative 
organization  consistent  with  §  154.9(e) 
prior  to  employment: 

(1)  Host  government  law  enforcement 
and  security  agency  checks  at  the  city, 
state  (province),  and  national  level, 
whenever  permissible  by  the  laws  of  the 
host  government;  and 

(2)  DCll. 

(3)  FBl-HQ/ID.  (Where  information 
exists  regarding  residence  by  the  foreign 
national  in  the  United  Stales  for  one 
year  or  more  since  age  18). 

(j)  Special  agents  and  investigative 
support  personnel.  Special  agents  and 
those  noninvestigative  personnel 
assigned  to  investigative  agencies 
whose  official  duties  require  continuous 
access  to  complete  investigative  files 
and  material  require  an  SBI. 

(k)  Persons  requiring  access  to 
chemical  agents.  Personnel  whose 
duties  involve  access  to  or  security  of 
chemical  agents  shall  be  screened 
initially  for  suitability  and  reliability 
and  shall  be  evaluated  on  a  continuing 
basis  at  the  supervisory  level  to  ensure 
that  they  continue  to  meet  the  high 
standards  required.  At  a  minimum,  all 
such  personnel  shall  have  had  a 
favorably  adjudicated  NAC  completed 
within  the  last  5  years  prior  to 
assignment  in  accordance  with  the 
provisions  of  DoD  Directive  5210.65." 

(1)  Education  and  orientation 
personnel.  Persons  selected  for  duties  in 
connection  with  programs  involving  the 
education  and  orientation  of  military 
personnel  shall  have  been  the  subject  of 
a  favorably  adjudicated  NAC  prior  to 
such  assignment.  This  does  not  include 
teachers/administrators  associated  with 
university  extension  courses  conducted 
on  military  installations  in  the  Unil«d 


States.  Non-US  citizens  from  a  country 
listed  in  Appendix  G  shall  be  required  to 
undergo  a  Bl  if  they  are  employed  in  a 
position  covered  by  this  paragraph. 

(m)  Contract  guards.  Any  person 
performing  contract  guard  functions 
shall  hbve  been  the  subject  of  a 
favorably  adjudicated  NAC  prior  to 
such  assignment. 

(n)  Transportation  of  arms, 
ammunition  and  explosives  (AAS-E). 
Any  DoD  military,  civilian  or  contract 
employee  (including  commercial  carrier) 
operating  a  vehicle  or  providing  security 
to  a  vehicle  transporting  Category  I.  II  or 
Confidential  AA&E  shall  have  been  the 
subject  of  a  favorably  adjudicated  NAC 
or  ENTNAC. 

(o)  Personnel  occupying  information 
syster^s  positions  designated  ADP-I, 
ADP-U  &  ADP-III.  DoD  military,  civilian 
persotlnel,  consultants,  and  contractor 
persoitnel  performing  on  unclassified 
automated  information  systems  may  be 
assignjed  to  one  of  three  position 
sensitivity  designations  (in  accordance 
with  Appendix  J)  and  investigated  as 
follow^: 

ADP-Is       BI 

ADP-lt      DNACI/NACI 

ADP-IJ;     NAC/ENTNAC 

Those: personnel  falling  in  the  above 
categories  who  require  access  to 
classified  information  will,  of  course,  be 
subjeqt  to  the  appropriate  investigative 
scope  contained  in  §  154.16(b). 

(p)  Others.  Requests  for  approval  to 
conduct  an  investigation  on  other 
persotnel.  not  provided  for  in  §  154.18 
(b)  through  (o)  considered  to  fall  within 
the  general  provisions  of  §  154.18(a) 
shall  be  submitted,  detailing  the 
justiTication  therefor,  for  approval  to  the 
Depu^  Under  Secretary  of  Defense  for 
Policy.  Approval  of  such  requests  shall 
be  contingent  upon  an  assurance  that 
appropriate  review  procedures  exist  and 
that  ajdverse  determinations  will  be 
madeiat  no  lower  than  major  command 
level. 

§  154.19    Reinvestigation. 

(a)jGenero/.  DoD  policy  prohibits 
unauthorized  and  unnecessary 
investigations.  There  are.  however, 
certain  situations  and  requirements  that 
necessitate  reinvestigation  of  an 
individual  who  has  already  been 
inveattigated  under  the  provisions  of  this 
part.  It  is  the  policy  to  limit 
reinvestigation  of  individuals  to  the 
scope  contained  in  paragraph  5. 
Appendix  A  to  meet  overall  security 
requirements.  Reinvestigation,  generally, 
is  authorized  only  as  follows: 

(1)  To  prove  or  disprove  an  allegation 
relating  to  the  criteria  set  forth  in  §  154.7 
of  this  part  with  respect  to  an  individual 


holding  a  security  clearance  or  assigned 
to  a  position  that  requires  a 
trustworthiness  determination; 

(2)  To  meet  the  periodic 
reinvestigation  requirements  of  this  part 
with  respeot  to  those  security  programs 
enumerated  below;  and 

(3)  Upon  [individual  request,  to  assess 
the  current  ieligibility  of  individuals  who 
did  not  receive  favorable  adjudicative 
action  affeP  an  initial  investigation,  if  a 
potential  clearance  need  exists  and 
there  are  reasonable  indications  that  the 
factors  upon  which  the  adverse 
determination  was  made  no  longer 
exists. 

(b)  Allegations  related  to 
disqualification.  Whenever  questionable 
behavior  pettems  develop,  derogatory 
information  is  discovered,  or 
inconsistencies  arise  related  to  the 
disqualification  criteria  outlined  in  , 
§  154.7  that  could  have  an  adverse 
impact  on  an  individual's  security 
status,  a  Special  Investigative  Inquiry 
(SII),  psychiatric,  drug  or  alcohol 
evaluation,  as  appropriate,  may  be 
requested  to  resolve  all  relevant  issues 

in  doubt.  If  it  is  essential  that  additional 
relevant  personal  data  is  required  from 
the  investigative  subject,  and  the  subject 
fails  to  furnish  the  required  data,  the 
subject's  existing  security  clearance  or 
assignment  to  sensitive  duties  shall  be 
terminated  in  accordance  with 
§  154.56(b).  I 

(c)  Acce$s  to  Sensitive 
Compartmipnted  Information  (SCI).  Each 
individual  having  current  access  to  SCI    . 
shall  be  the  subject  of  a  PR  conducted 

on  a  5-year  recurring  basis  scoped  as  set 
forth  in  paragraph  5,  Appendix  A. 

(d)  Critical-sensitive  positions.  Each 
DoD  civilian  employee  occupying  a 
critical  sensitive  position  shall  be  the 
subject  of  a  PR  conducted  on  a  5-year 
recurring  basis  scoped  as  set  forth  in 
paragraph  5,  Appendix  A. 

(e)  Presidential  support  duties.  Each 
individual  assigned  Presidential  Support 
duties  shall  be  the  subject  of  a  PR 
conducted  on  a  5-year  recurring  basis 
scoped  asiset  forth  in  paragraph  5,    ' 
Appendix  A. 

(f)  ^A  TO  staff  Each  individual    ' 
assigned  to  a  NATO  staff  position 
requiring  a  COSMIC  clearance  shall  t>e 
the  subjeot  of  a  PR  conducted  on  a  5- 
year  recurring  basis  scoped  as  set  forth 
in  paragraph  5.  Appendix  A.  Those 
assigned  to  a  NA'TO  staff  position 
requiring  e  NATO  SECRET  clearance 
shall  be  the  subject  of  a  new  NAC 
conductecj  on  a  5-year  recurring  basis. 

(g)  ExtHpordinarily  sensitive  duties.  In 
extremely  limited  instances, 
extraordinary  national  security 
implications  associated  with  certain  SCI 
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duties  may  require  very  special 
compartmentation  and  other  special 
security  measures.  In  such  instances,  a 
Component  SOIC  may.  with  the 
approval  of  the  Deputy  Under  Secretary 
of  Defense  for  Policy,  request  PR's  at 
intervals  of  less  than  5  years  as  outlined 
in  paragraph  5,  Appendix  A.  Such 
requests  shall  include  full  justification 
and  a  recommendation  as  to  the  desired 
frequency.  In  reviewing  such  requests, 
the  Deputy  Under  Secretary  of  Defense 
for  Policy  shall  give  due  consideration 
to: 

(1)  The  potential  damage  that  might 
result  from  the  individual's  defection  or 
abduction. 

(2)  The  availability  and  probable 
effectiveness  of  means  other  than 
reinvestigation  to  evaluate  factors 
concerning  the  individual's  suitability 
for  continued  SCI  access. 

(h)  Foreign  nationals  employed  by 
DoD  organizations  overseas.  Foreign 
nationals  employed  by  DoD 
organizations  overseas  who  have  been 
granted  a  "Limited  Access 
Authorization"  pursuant  to  §  154.16(d) 
shall  be  the  subject  of  a  PR.  as  set  forth 
in  paragraph  5,  Appendix  A.  conducted 
under  the  auspices  of  DIS  by  the 
appropriate  military  department  or  other 
U.S.  Government  investigative  agency 
consistent  with  §  154.9(e)  and  Appendix 
I  of  this  part. 

(i)  Persons  accessing  very  sensitive 
information  classified  Secret.  (1)  Heads 
of  DoD  Components  shall  submit  a 
request  to  the  Deputy  Under  Secretary 
of  Defense  for  Policy  for  approval  to 
conduct  periodic  reinvestigations  on 
persons  holding  Secret  clearances  who 
are  exposed  to  very  sensitive  Secret 
information. 

(2)  Generally,  the  Deputy  Under 
Secretary  of  Defense  for  Policy  will  only 
approve  periodic  reinvestigations  of 
persons  having  access  to  Secret 
information  if  the  unauthorized 
disclosure  of  the  information  in  question 
could  reasonably  be  expected  to: 

(i)  Jeopardize  human  life  or  safety. 

(ii)  Result  in  the  loss  of  unique  or 
uniquely  productive  intelligence  sources 
or  methods  vital  to  U.S.  security. 

(iii)  Compromise  technologies,  plans, 
or  procedures  vital  to  the  strategic 
advantage  of  the  United  States. 

(3)  Each  individual  accessing  very 
sensitive  Secret  information  who  has 
been  designated  by  an  authority  listed 
in  paragraph  A,  Appendix  E  as  requiring 
periodic  reinvestigation,  shall  be  the 
subject  of  a  PR  conducted  on  a  5-year 
recurring  basis  scoped  as  stated  in 
paragraph  5.  Appendix  A. 

(j)  Access  to  Top  Secret  information. 
Each  individual  having  current  access  to 
Top  Secret  information  shall  be  the 


subject  of  a  PR  conducted  on  a  5-year 
recurring  basis  scoped  as  outlined  in 
paragraph  5.  Appendix  A. 

(k)  Personnel  occupying  computer 
positions  designated  ADP-1.  All  DoD 
military,  civilians,  consultants,  and 
contractor  personnel  occupying 
computer  positions  designated  ADP-I, 
shall  be  the  subject  of  a  PR  conducted 
on  a  5-year  recurring  basis  as  set  forth 
in  paragraph  5.  Appendix  A. 

§  154.20    Authority  to  waive  investigative 
requirements. 

Authorized  officials.  Only  an  official 
designated  in  paragraph  G,  Appendix  E. 
is  empowered  to  waive  the  investigative 
requirements  for  appointment  to  a 
sensitive  position,  assignment  to 
sensitive  duties  or  access  to  classified 
information  pending  completion  of  the 
investigation  required  by  this  section. 
Such  waiver  shall  be  based  upon 
certification  in  writing  by  the  designated 
official  that  such  action  is  necessary  to 
the  accomplishment  of  a  DoD  mission.  A 
minor  investigative  element  that  has  not 
been  met  should  not  preclude  favorable. 

Subpart  D — Reciprocal  Acceptance  of 
Prior  Investigations  and  Personnel 
Security  Determinations 

§  154.23    General. 

Previously  conducted  investigations 
and  previously  rendered  personnel 
security  determinations  shall  be 
accepted  within  DoD  in  accordance  with 
the  policy  set  forth  below. 

§  154.24    Prtor  investigations  conducted  by 
DoD  investigative  organizations. 

As  long  as  there  is  no  break  in 
military  service/civilian  employment 
greater  than  12  months,  any  previous 
personnel  security  investigation 
conducted  by  DoD  investigative 
organizations  that  essentially  is 
equivalent  in  scope  to  an  investigation 
required  by  this  part  will  be  accepted 
without  requesting  additional 
investigation.  There  is  no  time  limitation 
as  to  the  acceptability  of  such 
investigations,  subject  to  the  provisions 
of  §§  154.8(h)  and  154.25(b)  of  this  part. 

§  154.25    Prior  personnel  security 
determinations  made  by  DoD  authorities. 

(a)  Adjudicative  determinations  for 
appointment  in  sensitive  positions, 
assignment  to  sensitive  duties  or  access 
to  classified  information  (including 
those  pertaining  to  SCI)  made  by 
designated  DoD  authorities  will  be 
mutually  and  reciprocally  accepted  by 
all  DoD  Components  without  requiring 
additional  investigation,  unless  there 
has  been  a  break  in  the  individual's 
military  service/civilian  employment  of 
greater  than  12  months  or  unless 


derogatory  information  that  occurred 
subsequent  to  the  last  prior  security 
determination  becomes  known.  A  check 
of  the  DCII  should  be  conducted  to 
accomplish  this  task. 

(b)  Whenever  a  valid  DoD  security 
clearance  or  Special  Access 
authorization  (including  one  pertaining 
to  SCI)  is  on-record.  Components  shall 
not  request  DIS  or  other  DoD 
investigative  organizations  to  forward 
prior  investigative  files  for  review 
unless: 

(1)  Significant  derogatory  information 
or  investigation  completed  subsequent 
to  the  date  of  last  clearance  or  Special 
Access  authorization,  is  known  to  the 
requester:  or 

(2)  The  individual  concerned  is  being 
considered  for  a  higher  level  clearance 
(e.g..  Secret  or  Top  Secret)  or  the 
individual  does  not  have  a  Special 
Access  authorization  and  is  being 
considered  for  one;  or 

(3)  There  has  been  a  break  in  the 
individual's  military  service/civilian 
employment  of  greater  than  12  months 
subsequent  to  the  issuance  of  a  prior 
clearance. 

(4)  The  most  recent  SCI  access 
authorization  of  the  individual 
concerned  was  based  on  a  waiver. 

(c)  Requests  for  prior  investigative 
files  authorized  by  this  part  shall  be 
made  in  writing,  shall  cite  the  specific 
justification  for  the  request  (i.e..  upgrade 
of  clearance,  issue  Special  Access 
authorization,  etc.).  and  shall  include  the 
date,  level,  and  issuing  organization  of 
the  individual's  current  or  most  recent 
security  clearance  or  Special  Access 
authorization. 

(d)  All  requests  for  non-DoD 
investigative  files,  authorized  under  the 
criteria  prescribed  by  paragraphs  (a), 
(b)(1),  (2),  (3).  and  (4)  and  (c)  of  this 
section  shall  be: 

(1)  Submitted  on  DD  Form  398-2  to 
DIS: 

(2)  Annotated  as  a  "Single  Agency 
Check"  of  whichever  agency  or  agency 
developed  the  investigative  file  or  to 
obtain  the  check  of  a  single  national 
agency. 

(e)  When  further  investigation  is 
desired,  in  addition  to  an  existing  non- 
DoD  investigative  file,  a  DD  Form  1879 
will  be  submitted  to  DIS  with  the 
appropriate  security  forms  attached.  The 
submission  of  a  Single  Agency  Check 
via  DD  Form  398-2  will  be  used  to 
obtain  an  existing  investigative  file  or 
check  a  single  national  agency. 

(f)  Whenever  a  civilian  or  military 
member  transfers  from  one  DoD  activity 
to  another,  the  losing  organization's 
security  office  is  responsible  for 
advising  the  gaining  organization  of  any 
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pending  dclion  to  suspend,  deny  or 
revoke  ihe  individual's  security 
clearance  as  well  as  any  adverse 
information  that  may  exist  in  security, 
personnel  or  other  files.  In  such 
instances  the  clearance  shall  not  be 
reissued  until  the  questionable 
information  has  been  adjudicated. 

§  154.26  Investigations  conducted  and 
clearances  granted  by  other  agencies  of 
ttie  Federal  government. 

(a)  Whenever  a  prior  investigation  or 
personnel  security  determination 
(including  clearance  for  access  to 
information  classified  under  Executive 
Order  12356  of  another  agency  of  the 
Federal  Government  meets  the 
investigative  scope  and  standards  of 
this  part,  such  investigation  or  clearance 
may  be  accepted  for  the  investigative  or 
clearance  purposes  of  this  part, 
provided  that  the  employment  with  the 
Federal  agency  concerned  has  been 
continuous  and  there  has  been  no  break 
longer  than  12  months  since  completion 
of  the  prior  investigation,  and  further 
provided  that  inquiry  with  the  agency 
discloses  no  reason  why  the  clearance 
should  not  be  accepted.  If  it  is 
determined  that  the  prior  investigation 
does  not  meet  the  provisions  of  this 
paragraph,  supplemental  investigation 
shall  be  requested. 

(b)  A  NACI  conducted  by  0PM  shall 
be  accepted  and  considered  equivalent 
to  a  DNACl  for  the  purposes  of  this  part. 

(c)  Department  of  Defense  policy  on 
reciprocal  acceptance  of  clearances 
with  the  Nuclear  Regulatory 
Commission  and  the  Department  of 
Energy  is  set  forth  in  DoD  Directive 
5210.2.' 

Subpart  E— Requesting  Personnel 
Security  Investigations 

§  154.30    General. 

Requests  for  personnel  security 
investigations  shall  be  limited  to  those 
required  to  accomplish  the  Defense 
mission.  Such  requests  shall  be 
submitted  only  by  the  authorities 
designated  in  §  154.31.  These  authorities 
shall  be  held  responsible  for 
determining  if  persons  under  their 
jurisdiction  require  a  personnel  security 
investigation.  Proper  planning  must  be 
effected  to  ensure  that  investigative 
requests  are  submitted  sufficiently  in 
advance  to  allow  completion  of  the 
investigation  before  the  time  it  is  needed 
to  grant  the  required  clearance  or 
otherwise  make  the  necessary  personnel 
security  determination. 


■  See  footnole  I  to  i  154.2(c). 


§  1$4.31    Auttiorized  requesters. 

Requests  for  personnel  security 
investigation  shall  be  accepted  only 
from  the  requesters  designated  below: 

(b)  Military  Departments.  (1)  Army. 
0)  Central  Clearance  Facility. 

(li)  All  activity  commanders. 

(iii)  Chiefs  of  recruiting  stations. 

(2)  Navy  (including  Marine  Corps). 

(i)  Central  Adjudicative  Facility. 

[\\]  Commanders  and  commanding 
offlcers  of  organizations  listed  on  the 
Standard  Navy  Distribution  List. 

Qii)  Chiefs  of  recruiting  stations. 

03)  Air  Force. 

^  Air  Force  Security  Clearance 
Office. 

(ii)  Assistant  Chief  of  Staff  for 
Intelligence. 

^ii]  All  activity  commanders. 

^v)  Chiefs  of  recruiting  stations. 

jb)  Defense  Agencies — Directors  of 
Security  and  activity  commanders. 

(c)  Organization  of  the  Joint  Chiefs  of 
Staff — Chief,  Security  Division. 

(id)  Office  of  the  Secretary  of 
Defense — Director  for  Personnel  and 
Security,  Washington  Headquarters 
Services. 

(e)  Commanders  of  Unified  and 
Specified  Commands  or  their  designees. 

(f)  Such  other  requesters  approved  by 
the  Deputy  Under  Secretary  of  Defense 
for  Policy. 

§  154.32    Criteria  for  requesting 
Investigations. 

Authorized  requesters  shall  use  the 
tables  set  forth  in  Appendix  C  to 
deitermine  the  type  of  investigation  that 
shall  be  requested  to  meet  the 
investigative  requirement  of  the  specific 
position  or  duty  concerned. 

§  154.33    Request  procedures. 

To  insure  efficient  and  effective 
completion  of  required  investigations, 
all  requests  for  personnel  security 
investigations  shall  be  prepared  and 
forwarded  in  accordance  with  Appendix 
B  end  the  investigative  jurisdictional 
policies  set  forth  in  §  154.9. 

§154.34    Priority  requests. 

To  insure  that  personnel  security 
investigations  are  conducted  in  an 
orderly  and  efficient  manner,  requests 
for  priority  for  individual  investigations 
or  categories  of  investigations  shall  be 
kept  to  a  minimum.  DIS  shall  not  assign 
priority  to  any  personnel  security 
investigation  or  categories  of 
investigations  without  written  approval 
of  the  Deputy  Under  Secretary  of 
Defense  for  Policy. 


§  154.35    Personal  data  provided  t>y  the 
subject  of  tt>e  investigation. 

(a)  To  conduct  the  required 
investigation,  it  is  necessary  that  the 
investigative  agency  be  provided  certain 
relevant  data  concerning  the  subject  of 
the  investigation.  The  Privacy  Act  of 
1974  requires  that,  to  the  greatest  extent 
practicable,  personal  information  shall 
be  obtained  directly  from  the  subject 
individual  when  the  information  may 
result  in  adverse  determinations 
affecting  an  individual's  rights,  benefits, 
and  privileges  under  Federal  programs. 

(b)  Accordingly,  it  is  incumbent  upon 
the  subject  of  each  personnel  security 
investigation  to  provide  the  personal 
information  required  by  this  part.  At  a 
minimum,  the  individual  shall  complete 
the  appropriate  investigative  forms, 
provide  fingerprints  of  a  quality 
acceptable  to  the  FBI,  and  execute  a 
signed  release,  as  necessary,  authorizing 
custodians  of  police,  credit,  education, 
employment,  and  medical  and  similar 
records,  to  provide  relevant  record 
information  to  the  investigative  agency. 
When  the  FBI  returns  a  fingerprint  card 
indicating  that  the  quality  of  the 
fingerprints  is  not  acceptable,  an 
additional  set  of  fingerprints  will  be 
obtained  from  the  subject.  In  the  event 
the  FBI  indicates  that  the  additional 
fingerprints  are  also  unacceptable,  no 
further  attempt  to  obtain  more 
fingerfwints  need  be  made;  this  aspect  of 
the  investigation  will  then  be  processed 
on  the  basis  of  the  name  check  of  the 
FBI  files.  As  an  exception,  a  minimum  of 
three  attempts  will  be  made  for  all 
Presidential  Support  cases,  for  SCI 
access  nominations  if  the  requester  so 
indicates,  and  in  those  cases  in  which 
more  than  minor  derogatory  information 
exists.  Each  subject  of  a  personnel 
security  investigation  conducted  under 
the  provisions  of  this  part  shall  be 
furnished  a  Privacy  Act  Statement 
advising  of  the  authority  for  obtaining 
the  personal  data,  the  principal 
purpo9e(s)  for  obtaining  it,  the  routine 
uses,  whether  disclosure  is  mandatory 
or  voluntary,  the  effect  on  the  individual 
if  it  is  not  provided,  and  that  subsequent 
use  of  Ihe  data  may  be  employed  as  part 
of  an  aperiodic  review  process  to 
evaluate  continued  eligibility  for  access 
to  classified  information. 

(c)  Failure  to  respond  within  the  time 
limit  prescribed  by  the  requesting 
organization  with  the  required  security 
forms  or  refusal  to  provide  or  permit 
access  to  the  relevant  information 
required  by  this  part  shall  result  in 
termination  of  the  individual's  secuniy 
clearance  or  assignment  to  sensitive 
duties  utilizing  the  procedures  of 
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§  154.59  or  further  administrative 
processing  of  the  investigative  request. 

Subpart  F— Ad)udtcation 
§154.40    General. 

(a)  The  standard  which  must  be  met 
for  clearance  or  assignment  to  sensitive 
duties  is  that,  based  on  all  available 
information,  the  person's  loyalty, 
reliability,  and  trustworthiness  are  such 
that  entrusting  the  person  with 
classified  information  or  assigning  the 
person  to  sensitive  duties  is  clearly 
consistent  with  the  interests  of  national 
security. 

(b)  The  principal  objective  of  the  DoD 
personnel  security  adjudicative  function, 
consequently,  is  to  assure  selection  of 
persons  for  sensitive  positions  who  meet 
this  standard.  The  adjudication  process 
involves  the  effort  to  assess  the 
probability  of  future  behavior  which 
could  have  an  effect  adverse  to  the 
national  security.  Since  few.  if  any. 
situations  allow  for  positive,  conclusive 
evidence  of  certain  future  conduct,  it  is 
an  attempt  to  judge  whether  the 
circumstances  of  a  particular  case, 
taking  into  consideration  prior 
experience  with  similar  cases, 
reasonably  suggest  a  degree  of 
probability  of  prejudicial  behavior  not 
consistent  with  the  national  security.  If 
is  invariably  a  subjective  determination, 
considering  the  past  but  necessarily 
anticipating  the  future.  Rarely  is  proof  of 
trustworthiness  and  reliability  or 
untrustworthiness  and  unreliability 
beyond  all  reasonable  doubt. 

(c)  Establishing  relevancy  is  one  of 
the  key  objectives  of  the  personnel 
security  adjudicative  process  in 
evaluating  investigative  material.  It 
involves  neither  the  judgment  of 
criminal  guilt  nor  the  determination  of 
general  suitability  for  a  given  position: 
rather,  it  is  the  assessment  of  a  person's 
trustworthiness  and  fitness  for  a 
responsibility  which  could,  if  abused, 
have  unacceptable  consequences  for  the 
national  security. 

(dl  While  equity  demands  optimal 
uniformity  in  evaluating  individual 
cases,  assuring  fair  and  consistent 
assessment  of  circumstances  from  one 
situation  to  the  next,  each  case  must  be 
weighed  on  its  own  merits,  taking  into 
consideration  all  relevant  facts,  and 
prior  experience  in  similar  cases.  All 
information  of  record,  both  favorable 
and  unfavorable,  must  be  considered 
and  assessed  in  terms  of  accuracy, 
completeness,  relevance,  seriousness, 
and  overall  significance.  In  all 
.idjudications  the  protection  of  the 
national  security  shall  be  the  paramount 
il(;terminant. 


§  154.41    Central  adjudication. 

(a)  To  ensure  uniform  application  of 
the  requirement  of  this  part  and  to 
ensure  that  DoD  personnel  security 
determinations  are  effected  consistent 
with  existing  statutes  and  Executive 
orders,  the  head  of  each  Military 
Department  and  Defense  Agencies  shall 
establish  a  single  Central  Adjudication 
Facility  for  his/her  component.  The 
function  of  such  facility  shall  be  limited 
to  evaluating  personnel  security 
investigations  and  making  personnel 
security  determinations.  The  chief  of 
each  Central  Adjudication  Facility  shall 
have  the  authority  to  act  on  behalf  of  the 
head  of  the  Component  concerned  with 
respect  to  personnel  security 
determinations.  All  information  relevant 
to  determining  whether  a  person  meets 
the  appropriate  personnel  security 
standard  prescribed  by  this  part  shall  be 
reviewed  and  evaluated  by  personnel 
security  specialists  specifically 
designated  by  the  head  of  the 
Component  concerned,  or  designee. 

(b)  In  view  of  the  significance  each 
adjudicative  decision  can  have  on  a 
person's  career  and  to  ensure  the 
maximum  degree  of  fairness  and  equity 
in  such  actions,  a  minimum  level  of 
review  shall  be  required  for  all 
clearance/access  determinations  related 
to  the  following  categories  of 
investigations: 

{l)Bl/SBl/ra/ENAC/SII: 
(i)  Favorable:  Completely  favorable 
investigations  shall  be  reviewed  and 
approved  by  an  adjudicative  official  in 
the  civilian  grade  of  GS-7/9  or  the 
military  rank  of  0-3. 

(ii)  i/n/ai'OTOWe.- Investigations  that 
are  not  completely  favorable  shall 
undergo  at  least  two  levels  of  review  by 
adjudicative  officials,  the  second  of 
which  must  be  at  the  civilian  grade  of 
GS-11/12  or  the  military  rank  of  0-4. 
When  an  unfavorable  administrative 
action  is  contemplated  under 
§  154.56(b),  the  letter  of  intent  (LOl)  to 
deny  or  revoke  must  be  approved  and 
signed  by  an  adjudicative  official  at  the 
civilian  grade  of  GS-13/14  or  the 
military  rank  of  0-5.  A  final  notification 
of  unfavorable  administrative  action, 
subsequent  to  the  issuance  of  the  LOI, 
must  be  approved  and  signed  at  the 
civilian  grade  of  GS-14/15  or  the 
military  rank  of  0-6. 
(2)  NACI/DNACI/NAC/ENTNAC: 
(i)  Favorable:  A  completely  favorable 
investigation  may  be  finally  adjudicated 
after  one  level  of  review  provided  that 
the  decisionmaking  authority  is  at  the 
civilian  grade  of  GS-5/7  or  the  military 
rank  of  0-2. 

(ii)  Unfavorable:  Investigations  that 
are  not  completely  favorable  must  be 


reviewed  by  an  adjudicative  official  in 
the  civilian  grade  of  GS-7/9  or  the 
military  rank  of  0-3.  When  an 
unfavorable  administrative  action  is 
contemplated  under  §  154.56(b),  the 
letter  of  intent  to  deny/revoke  must  be 
signed  by  an  adjudicative  official  at  the 
civilian  grade  of  GS-ll/12  or  the 
military  rank  of  0-4.  A  final  notification 
of  unfavorable  administrative  action 
subsequent  to  the  issuance  of  the  LOI 
must  be  signed  by  an  adjudicative 
official  at  the  civilian  grade  of  GS-13  or 
the  military  rank  of  0-5  or  above. 

(c)  Exceptions  to  the  above  policy 
may  only  be  granted  by  the  Deputy 
Under  Secretary  of  Defense  for  Policy. 

§  154.42    Evaluation  of  personnel  security 
information. 

(a)  The  criteria  and  adjudicative 
policy  to  be  used  in  applying  the 
principles  at  §  154.40  are  set  forth  in 

§  154.7(a)  and  Appendix  H  of  this  part. 
The  ultimate  consideration  in  making  a 
favorable  personnel  security 
determination  is  whether  such 
determination  is  cleaHy  consistent  with 
the  interests  of  national  security  and 
shall  be  an  overall  common  sense 
evaluation  based  on  all  available 
information.  Such  a  determination  shall 
include  consideration  of  the  following 
factors: 

(1)  The  nature  and  seriousness  of  the 
conduct; 

(2)  The  circumstances  surrounding  the 
conduct; 

(3)  The  frequency  and  recency  of  the 
conduct: 

(4)  The  age  of  the  individual; 

(5)  The  voluntariness  of  participation: 
and 

(6)  The  absence  or  presence  of 
rehabilitation. 

(b)  Detailed  adjudication  policy 
guidance  to  assist  adjudicators  in 
determining  whether  a  person  is  eligible 
for  access  to  classified  information  or 
assignment  to  sensitive  duties  is 
contained  in  Appendix  H.  Adjudication 
policy  for  access  to  SCI  is  contained  in 
DCIDl/14. 

§  154.43    Adiudicatlve  record. 

(a)  Each  clearance/access 
determination,  whether  favorable  or 
unfavorable,  shall  be  entered  into  the 
Defense  Central  Security  Index  (DCSI), 
a  subelement  of  the  Defense  Central 
Index  of  Investigations  (DCII). 
(Operational  details  regarding 
implementation  of  the  DCSI  shall  be 
implemented  in  a  forthcoming  change  to 
this  part.) 

(b)  The  rationale  underlying  each 
unfavorable  administrative  action  shall 
be  reduced  to  writing  and  is  subject  to 
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the  provisions  of  32  CFR  Part  286  and  32 
CFR  Part  286a. 

Subpart  G— Issuing  Clearance  and 
Granting  Access 

§  154.47    General. 

(a)  The  issuance  of  a  personnel 
security  clearance  (as  well  as  the 
function  of  determining  that  an 
individual  is  eligible  for  access  to 
Special  Access  program  information,  or 
is  suitable  for  assignment  to  sensitive 
duties  or  such  other  duties  that  require  a 
trustworthiness  determination]  is  a 
function  distinct  from  that  involving  the 
granting  of  access  to  classiHed 
information.  Clearance  determinations 
are  made  on  the  merits  of  the  individual 
case  with  respect  to  the  subject's 
suitability  for  security  clearance.  Access 
determinations  are  made  solely  on  the 
basis  of  the  individual's  need  for  access 
to  classified  information  in  order  to 
perform  official  duties.  Except  for 
suspension  of  access  pending  final 
adjudication  of  a  personnel  security 
clearance,  access  may  not  be  finally 
denied  for  cause  without  applying  the 
provisions  of  §  154.56(b). 

(b)  Only  the  authorities  designated  in 
paragraph  A.  Appendix  E  are  authorized 
to  grant,  deny  or  revoke  personnel 
security  clearances  or  Special  Access 
authorizations  (other  than  SCI).  Any 
commander  or  head  of  an  organization 
may  suspend  access  for  cause  when 
there  exists  information  raising  a  serious 
question  as  to  the  individual's  abihty  or 
intent  to  protect  classified  information, 
provided  that  the  procedures  set  forth  in 
§  154.55(b)  of  this  part  are  complied. 

(c)  All  commanders  and  heads  of  DoD 
organizations  have  the  responsibility  for 
determining  those  position  functions  in 
their  jurisdiction  that  require  access  to 
classified  information  and  the  authority 
to  grant  access  to  incumbents  of  such 
positions  who  have  been  cleared  under 
the  provisions  of  this  part. 

§  154.48    Issuing  clearance. 

(a)  Authorities  designated  in 
paragraph  A,  Appendix  E  shall  record 
the  issuance,  denial  or  revocation  of  a 
personnel  security  clearance  in  the  DSCI 
(see  §  154.43).  A  record  of  the  clearance 
issued  shall  also  be  recorded  in  an 
individual's  personnel/security  file  or 
official  personnel  folder,  as  appropriate. 

(b)  A  personnel  security  clearance 
remains  valid  until  the  individual  is 
separated  from  the  Armed  Forces, 
separated  from  DoD  civilian 
employment,  has  no  further  official 
relationship  with  DoD,  official  action 
has  been  taken  to  deny,  revoke  or 
suspend  the  clearance  or  access,  or 
regular  access  to  the  level  of  classified 


information  for  which  the  individual 
holds  a  clearance  is  no  longer  necessary 
in  the  normal  course  of  his  or  her  duties. 
If  an  individual  resumes  his  or  her 
aff3iation  with  DoD  no  single  break  in 
the  individual's  relationship  with  DoD 
exists  greater  than  12  months,  the  need 
for  regular  access  to  classified 
information  at  or  below  the  previous 
level  recurs,  and  no  record  of  an 
unfavorable  administrative  action 
exists,  the  appropriate  clearance  shall 
be  reissued  without  further  investigation 
or  adjudication  provided  there  has  been 
no  additional  investigation  or 
development  of  derogatory  information. 

(c)  Personnel  security  clearances  of 
DoD  military  personnel  shall  be  granted 
denied  or  revoked  only  by  the 
designated  authority  of  the  parent 
Military  Department.  Issuance, 
reissuance,  denial,  or  revocation  of  a 
personnel  security  clearance  by  any 
DoD  Component  concerning  personnel 
who  have  been  determined  to  be  eligible 
for  clearance  by  another  component  is 
expressly  prohibited.  Investigations 
conducted  on  Army,  Navy,  and  Air 
Force  personnel  by  DIS  will  be  returned 
only  to  the  parent  service  of  the  subject 
for  adjudication  regardless  of  the  source 
of  ^e  original  request.  The  adjudicative 
audiority  will  be  responsible  for 
expeditiously  transmitting  the  results  of 
the  clearance  determination.  As  an 
exception,  the  employing  DoD 
Component  may  issue  an  interim 
clearance  to  personnel  under  their 
adaiinistrative  jurisdiction  pending  a 
final  eligibility  determination  by  the 
individual's  parent  Component. 
Whenever  an  employing  DoD 
Component  issues  an  interim  clearance 
to  an  individual  from  another 
Component,  written  notice  of  the  action 
shall  be  provided  to  the  parent 
Component. 

(d)  When  a  Defense  agency,  to  include 
OJCS,  initiates  an  SBI  (or  PR)  for  access 
to  8CI  on  a  military  member,  DIS  will 
return  the  completed  investigation  to  the 
appropriate  Military  Department 
adjudicative  authority  in  accordance 
with  paragraph  (c)  of  this  section  for 
issuance  (or  reissuance)  of  the  Top 
Secret  clearance.  Following  the  issuance 
of  the  security  clearance,  the  military 
adjudicative  authority  will  forward  the 
investigative  file  to  the  Defense  agency 
identified  in  the  "Return  Results  To" 
block  of  the  DD  Form  1879.  The 
receiving  agency  will  then  forward  the 
completed  SBI  on  to  DIA  for  the  SCI 
ac^udication  in  accordance  with  DCID 
1/14. 

(e)  The  interim  clearance  shall  be 
recorded  in  the  DCSI  (§  154.43)  by  the 
parent  DoD  Component  in  the  same 
manner  as  a  final  clearance. 


§  154.49    Granting  access.  j 

(a)  Access  to  classified  information 
shall  be  granted  to  persons  whose 
official  duties  require  such  access  and 
who  have  the  appropriate  personnel 
security  clearance.  Access 
determinations  (other  than  for  Special 
Access  programs)  are  not  an 
adjudicative  function  relating  to  an 
individual's  suitability  for  such  access. 
Rather  they  are  decisions  made  by  the 
commander  that  access  is  officially 
required. 

(b)  In  the  absence  of  derogatory 
information  on  the  individual  concerned, 
DoD  commanders  and  organizational 
managers  shall  accept  a  personnel 
security  clearance  determination,  issued 
by  any  DoD  authority  authorized  by  this 
part  to  issue  personnel  security 
clearances,  as  the  basis  for  granting 
access,  when  access  is  required,  without 
requesting  additional  investigation  or 
investigative  files. 

(c)  The  access  level  of  cleared 
individuals  will  also  be  entered  into  the 
DCSI,  along  with  clearance  eligibility 
status,  as  systems  are  developed  and 
adopted  which  make  such  actions 
feasible. 

§  154.50    Administrative  withdrawal. 

As  set  forth  in  §  154.48  the  personnel 
security  clearance  and  access  eligibility 
must  be  withdrawn  when  the  events 
described  therein  occur.  When  regular 
access  to  a  prescribed  level  of  classified 
information  is  no  longer  required  in  the 
normal  course  of  an  individual's  duties, 
the  previously  authorized  access 
eligibility  level  must  be  administratively 
downgraded  or  withdrawn,  as 
appropriate. 

Subpart  H— Unfavorable 
Administrative  Actions 

§  154.55    Requirements. 

(a)  General.  For  purposes  of  this  part, 
an  unfavorable  administrative  action 
includes  any  adverse  action  which  is 
taken  as  a  result  of  a  personnel  security 
determination,  as  defined  at  §  154.3  and 
any  unfavorable  personnel  security 
determination,  as  defined  at  §  154.3. 
This  Subpart  is  intended  only  to  provide 
guidance  for  the  internal  operation  of 
the  Department  of  Defense  and  is  not 
intended  to,  does  not,  and  may  not  be 
relied  upon,  to  create  or  enlarge  the 
jurisdiction  or  review  authority  of  any 
court  or  administrative  tribunal, 
including  the  Merit  Systems  Protection 
Board. 

(b)  Referral  for  action.  (1)  Whenever 
derogatory  information  relating  to  the 
criteria  and  policy  set  forth  in  §  154.7(a) 
and  Aopendix  H  of  this  part  is 
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developed  or  otherwise  becomes 
available  to  any  DoD  element,  it  shall  be 
referred  by  the  most  expeditious  means 
to  the  commander  or  the  security  officer 
of  the  organization  to  which  the 
individual  is  assigned  for  duty.  The 
commander  or  security  officer  of  the 
organization  to  which  the  subject  of  the 
information  is  assigned  shall  review  the 
information  in  terms  of  its  security 
significance  and  completeness.  If  further 
information  is  needed  to  confirm  or 
disprove  the  allegations,  additional 
investigation  should  be  requested.  The 
commander  of  the  duty  organization 
shall  insure  that  the  parent  Component 
of  the  individual  concerned  is  informed 
promptly  concerning  the  derogatory 
information  developed  and  any  actions 
taken  or  anticipated  with  respect 
thereto.  However,  referral  of  derogatory 
information  to  the  commander  or 
security  officer  shall  in  no  way  affect  or 
limit  the  responsibility  of  the  central 
adjudication  facility  to  continue  to 
process  the  individual  for  denial  or 
revocation  of  clearance  or  access  to 
classified  information,  in  accordance 
with  §  154.56(b),  if  such  action  is 
warranted  and  supportable  by  the 
criteria  and  policy  contained  in 
§  154.7(a)  and  Appendix  H.  No 
unfavorable  administrative  action  as 
defined  in  §  154.3  may  be  taken  by  the 
organization  to  which  the  individual  is 
assigned  for  duty  without  affording  the 
person  the  full  range  of  protections 
contained  in  §  154.56(b)  or,  in  the  case  of 
SCI,  Annex  B.  DCID  1/14. 

(2)  The  Director  DIS  shall  establish 
appropriate  alternative  means  whereby 
information  with  potentially  serious 
security  significance  can  be  reported 
other  than  through  DoD  command  or 
industrial  organization  channels.  Such 
access  shall  include  utilization  of  the 
DoD  Inspector  General  "hotline"  to 
receive  such  reports  for  appropriate 
follow-up  by  DIS.  DoD  Components  and 
industry  will  assist  DIS  in  publicizing 
the  availability  of  appropriate  reporting 
channels.  Additionally,  DoD 
Components  will  augment  the  system 
when  and  where  necessary.  Heads  of 
DoD  Components  will  be  notified 
immediately  to  take  action  if 
appropriate. 

(c)  Suspension.  The  commander  or 
head  of  the  organization  shall  determine 
ivhether,  on  the  basis  of  all  the  facts 
available  upon  receipt  of  the  initial 
derogatory  information,  it  is  in  the 
interests  of  national  security  to  continue 
subject's  security  status  unchanged  or  to 
take  interim  action  to  suspend  subject's 
access  to  classified  information  or 
assignment  to  sensitive  duties  (or  other 
duties  requiring  a  trustworthiness 


determination),  if  information  exists 
which  raises  serious  questions  as  to  the 
individual's  ability  or  intent  to  protect 
classified  information,  until  a  final 
determination  is  made  by  the 
appropriate  authority  designated  in 
Appendix  E.  Every  effort  shall  be  made 
to  resolve  a  suspension  action  as 
expeditiously  as  possible. 

(d)  Final  Unfavorable  Administrative 
Actions.  The  authority  to  make 
personnel  security  determinations  that 
will  result  in  an  unfavorable 
administrative  action  is  limited  to  those 
authorities  designated  in  Appendix  E. 
except  that  the  authority  to  terminate 
the  employment  of  a  civilian  employee 
of  a  military  department  or  Defense 
agency  is  vested  solely  in  the  head  of 
the  DoD  component  concerned  and  in 
such  other  statutory  official  as  may  be 
designated.  Action  to  terminate  civilian 
employees  of  the  Office  of  the  Secretary 
of  Defense  and  DoD  Components,  on  the 
basis  of  criteria  listed  in  §  154.7  (a) 
through  (f).  shall  be  coordinated  with 
the  Deputy  Under  Secretary  of  Defense 
for  Policy  prior  to  final  action  by  the 
head  of  the  DoD  Component.  DoD 
civilian  employees  or  members  of  the 
Armed  Forces  shall  not  be  removed 
from  employment  or  separated  from  the 
Service  under  provisions  of  this  part  if 
removal  or  separation  can  be  effected 
under  OPM  regulations  or 
administrative  (nonsecurity)  regulations 
of  the  military  departments.  However, 
actions  contemplated  in  this  regard  shall 
in  no  way  affect  or  limit  the 
responsibility  of  the  central  adjudication 
facility  to  continue  for  process  the 
individual  for  denial  or  revocation  of  a 
security  clearance,  access  to  classified 
information  on  or  assignment  to  a 
sensitive  position  if  warranted  and 
supportable  by  the  criteria  and 
standards  contained  in  this  part. 

§  154.56    Procedures. 

(a)  General.  No  final  personnel 
security  determination  shall  be  made  on 
a  member  of  the  Armed  Forces,  an 
employee  of  the  Department  of  Defense, 
a  consultant  to  the  Department  of 
Defense,  or  any  other  person  affiliated 
with  the  Department  of  Defense  without 
granting  the  individual  concerned  the 
procedural  benefits  set  forth  in 

§  154.56(b)  when  such  determination 
results  in  an  unfavorable  administrative 
action  (see  §  154.55(a)).  As  an  exception. 
Red  Cross/United  Service  Organizations 
employees  shall  be  afforded  the 
procedures  prescribed  by  32  CFR  Part 
253. 

(b)  Unfavorable  administrative  action 
procedures.  Except  as  provided  for 
below,  no  unfavorable  administrative 
action  shall  be  taken  under  the  authority 


of  this  part  unless  the  person  concerned 
has  been  given: 

(1)  A  written  statement  of  the  reasons 
why  the  unfavorable  administrative 
action  is  being  taken.  The  statement 
shall  be  as  comprehensive  and  detailed 
as  the  protection  of  sources  afforded 
confidentiality  under  the  provisions  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a) 
and  national  security  permit.  Prior  to 
issuing  a  statement  of  reasons  to  a 
civilian  employee  for  suspension  or 
removal  action,  the  issuing  authority 
must  comply  with  the  provisions  of 
Federal  Personnel  Manual.  Chapter  732. 
Subchapter  1.  paragraph  l-6b.  The 
signature  authority  must  be  as  provided 
for  in  §  154.41(b)  (l)(ii)  and  (2)(ii). 

(2)  An  opportunity  to  reply  in  writing 
to  such  authority  as  the  head  of  the 
Component  concerned  may  designate; 

(3)  A  written  response  to  any 
submission  under  subparagraph  b. 
stating  the  final  reasons  therefor,  which 
shall  be  as  specific  as  privacy  and 
national  security  considerations  permit. 
The  signature  authority  must  be  as 
provided  for  in  §  154.41(b)  (l)(ii)  and 
(2)(ii).  Such  response  shall  be  as  prompt 
as  individual  circumstances  permit,  not 
to  exceed  60  days  from  the  date  of 
receipt  of  the  appeal  submitted  under 
paragraph  (b)(2)  of  this  section  provided 
no  additional  investigative  action  is 
necessary.  If  a  final  response  cannot  be 
completed  within  the  time  frame 
allowed,  the  subject  must  be  notified  in 
writing  of  this  fact,  the  reasons  therefor, 
and  the  date  a  final  response  is 
expected,  which  shall  not.  in  any  case, 
exceed  a  total  of  90  days  from  the  date 
of  receipt  of  the  appeal  under 

§  154.56(b). 

(4)  An  opportunity  to  appeal  to  a 
higher  level  of  authority  designated  by 
the  Component  concerned. 

(c)  Exceptions  to  policy. 
Notwithstanding  {  154.56(b)  or  any  other 
provision  of  this  part,  nothing  in  this 
part  shall  be  deemed  to  limit  or  affect 
the  responsibility  and  powers  of  the 
Secretary  of  Defense  to  find  that  a 
person  is  unsuitable  for  entrance  or 
retention  in  the  Armed  Forces,  or  is 
ineligible  for  a  security  clearance  or 
assignment  to  sensitive  duties,  if  the 
national  security  so  requires,  pursuant 
to  section  7532,  Title  5,  United  States 
Code.  Such  authority  may  not  be 
delegated  and  may  be  exercised  only 
when  it  is  determined  that  the 
procedures  prescribed  in  §  154.56(b)  are 
not  appropriate.  Such  determination 
shall  be  conclusive. 
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§  154.57    Reinstatement  of  civilian 
employees. 

(a)  Genera/.  Any  person  whose 
civilian  employment  in  the  Department 
of  Defense  is  terminated  under  the 
provisions  of  this  part  shall  not  be 
reinstated  or  restored  to  duty  or 
reemployed  in  the  Department  of 
Defense  unless  the  Secretary  of  Defense, 
or  the  head  of  a  DoD  Component,  finds 
that  such  reinstatement,  restoration,  or 
reemployment  is  clearly  consistent  with 
the  interests  of  national  security.  Such  a 
finding  shall  be  made  a  part  of  the 
personnel  security  record. 

(b)  Reinstatement  benefits.  A  DoD 
civilian  employee  whose  employment 
has  been  suspended  or  terminated  under 
the  provisions  of  this  part  and  who  is 
reinstated  or  restored  to  duty  under  the 
provisions  of  section  3571  of  Title  5,  U.S. 
Code  is  entitled  to  benefits  as  provided 
for  by  section  3  of  Pub.  L.  89-380. 

Subpart  t— Continuing  Security 
Responsibilities 

§154.60    Evaluating  continued  security 
eligibility. 

(a)  General.  A  personnel  security 
determination  is  an  effort  to  assess  the 
future  trustworthiness  of  an  individual 
in  terms  of  the  likelihood  of  the 
individual  preserving  the  national 
security.  Obviously  it  is  not  possible  at  a 
given  point  to  establish  with  certainty 
that  any  human  being  will  remain 
trustworthy.  Accordingly  the  issuance  of 
a  personnel  security  clearance  or  the 
determination  that  a  person  is  suitable 
for  assignment  to  sensitive  duties 
cannot  be  considered  as  a  final 
personnel  security  action.  Rather,  there 
is  the  clear  need  to  assure  that,  after  the 
personnel  security  determination  is 
reached,  the  individual's  trustworthiness 
is  a  matter  of  continuing  assessment. 
The  responsibility  for  such  assessment 
must  be  shared  by  the  organizational 
commander  or  manager,  the  individual's 
supervisor  and,  to  a  large  degree,  the 
individual  himself.  Therefore,  the  heads 
of  DoD  Components  shall  establish  and 
maintain  a  program  designed  to 
evaluate  on  a  continuing  basis  the  status 
of  personnel  under  their  jurisdiction 
with  respect  to  security  eligibility.  This 
program  should  insure  close 
coordination  between  security 
authorities  and  personnel,  medical,  legal 
and  supervisory  personnel  to  assure  that 
all  pertinent  information  available 
within  a  command  is  considered  in  the 
personnel  security  process. 

(b)  Management  responsibility.  (1) 
Commanders  and  heads  of 
organizations  shall  insure  that  personnel 
assigned  to  sensitive  duties  {or  other 
duties  requiring  a  trustworthiness 


deteonination  under  the  provisions  of 
this  part]  are  initially  indoctrinated  and 
periodically  instructed  thereafter  on  the 
national  security  implication  of  their 
duties  and  on  their  individual 
responsibilities. 

(2)  The  heads  of  all  DoD  components 
are  encouraged  to  develop  programs 
designed  to  counsel  and  assist 
employees  in  sensitive  positions  who 
are  experiencing  problems  in  their 
personal  lives  with  respect  to  such  areas 
as  financial,  medical  or  emotional 
difficulties.  Such  initiatives  should  be 
designed  to  identify  potential  problem 
areas  at  an  early  stage  so  that  any 
assistance  rendered  by  the  employing 
activity  will  have  a  reasonable  chance 
of  precluding  long  term,  job-related 
security  problems. 

[cJiSupervisory  responsibility. 
Security  programs  shall  be  established 
to  injure  that  supervisory  personnel  are 
familiarized  with  their  special 
resp9nsibilities  in  matters  pertaining  to 
personnel  security  with  respect  to 
personnel  under  their  supervision.  Such 
programs  shall  provide  practical 
guidance  as  to  indicators  that  may 
signal  matters  of  personnel  security 
concern.  Specific  instructions  should  be 
disseminated  concerning  reporting 
procedures  to  enable  the  appropriate 
authority  to  take  timely  corrective 
actior  to  protect  the  interests  of  national 
security  as  well  as  to  provide  any 
necessary  help  to  the  individual 
concerned  to  correct  any  personal 
problem  which  may  have  a  bearing  upon 
the  individual's  continued  eligibility  for 
accees. 

(l)(In  conjunction  with  the  submission 
of  PRs  stated  in  §  154.19,  and  paragraph 
5,  Appendix  A,  supervisors  will  be 
required  to  review  an  individual's  DD 
Fornj  398  to  ensure  that  no  significant 
adverse  information  of  which  they  are 
aware  and  that  may  have  a  bearing  on 
subject's  continued  eligibility  for  access 
to  classified  information  is  omitted. 

(2J  If  the  supervisor  is  not  aware  of 
any  significant  adverse  information  that 
may  have  a  bearing  on  the  subject's 
continued  eligibility  for  access,  then  the 
following  statement  must  be 
documented,  signed  and  dated,  and 
forwiarded  to  DIS  with  the  investigative 
package. 

I  api  aware  of  no  information  of  the  type 
contained  at  Appendix  D,  32  CFR  Part  154. 
relating  to  subject's  trustworthiness, 
reliability,  or  loyalty  that  may  reflect 
advei°sely  on  his/her  ability  to  safeguard 
classified  information. 

(3)  If  the  supervisor  is  aware  of  such 
significant  adverse  information,  the 
following  statement  shall  be 
documented,  signed  and  dated  and 


forwarded  to  DIS  with  the  investigative 
package,  and  a  written  summary  of  the 
derogatory  information  forwarded  to 
DIS  with  the  investigative  package: 

I  am  aware  of  information  of  the  type 
contained  in  Appendix  D,  32  CFR  Part  154, 
relating  to  subject's  trustworthiness, 
reliability,  or  loyalty  that  may  reflect 
adversely  on  his/her  ability  to  safeguard 
classified  information  and  have  reported  all 
relevant  details  to  the  appropriate  security 
official(s). 

(4)  In  conjunction  with  regularly 
scheduled  fitness  and  performance 
reports  of  military  and  civilian 
personnel  whose  duties  entail  access  to 
classified  information,  supervisors  will 
include  a  comment  in  accordance  with 
§  154.60(0]  (2)  and  (3)  as  well  as  a 
comment  regarding  an  employee's 
discharge  of  security  responsibilities, 
pursuant  to  their  Component  guidance. 

(d)  Individual  responsibility.  (1) 
Individuals  must  familiarize  themselves 
with  pertinent  security  regulations  that 
pertain  to  their  assigned  duties.  Further, 
individuals  must  be  aware  of  the 
standards  of  conduct  required  of 
persons  holding  positions  of  trust.  In  this 
connection,  individuals  must  recognize 
and  avoid  the  kind  of  personal  behavior 
that  would  result  in  rendering  one 
ineligible  for  continued  assignment  in  a 
position  of  trust.  In  the  final  analysis, 
the  ultimate  responsibility  for 
maintaining  continued  eligibility  for  a 
position  of  trust  rests  with  the 
individual. 

(2)  Moreover,  individuals  having 
access  to  classified  information  must 
report  promptly  to  their  security  office: 

(i)  Any  form  of  contact,  intentional  or 
otherwise,  with  a  citizen  of  a  designated 
country.  (Appendix  G)  unless  occurring 
as  a  function  of  one's  official  duties. 

(ii)  Attempts  by  representatives  or 
citizens  of  designated  countries  to 
cultivate  friendships  or  to  place  one 
under  obligation. 

(iii)  Attempts  by  representatives  or 
citizens  of  foreign  countries  to:         i 

(A)  Cultivate  a  friendship  to  the 
extent  of  placing  one  under  obligation 
that  they  would  not  normally  be  able  to 
reciprocate,  or  by  offering  money 
payments  or  bribery  to  obtain 
information  of  actual  or  potential 
intelligence  value. 

(B)  Obtain  information  of  actual  or 
potential  intelligence  value  through 
observation,  collection  of  documents,  or 
by  personal  contact. 

(C)  Coerce  by  blackmail,  by  threats 
against  or  promises  of  assistance  to 
relatives  living  under  foreign  control, 
especial^  those  living  in  a  designated 
country. 
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(iv)  All  personal  foreign  travel  in 
advance. 

(v)  Any  information  of  the  type 
referred  to  in  {  154.7  or  Appendix  H. 

(e)  Co-worker  responsibility.  Co- 
workers have  an  equal  obligation  to 
advise  their  supervisor  or  appropriate 
security  official  when  they  become 
aware  of  information  with  potentially 
serious  security  significance  regarding 
someone  with  access  to  classified 
information  or  employed  in  a  sensitive 
position. 

§  1S4.61    Security  education. 

(a)  General.  The  effectiveness  of  an 
individual  in  meeting  security 
responsibilities  is  proportional  to  the 
degree  to  which  the  individual 
understands  them.  Thus,  an  integral  part 
of  the  DoD  security  program  is  the 
indoctrination  of  individuals  on  their 
security  responsibilities.  Moreover,  such 
indoctrination  is  essential  to  the 
efficient  functioning  of  the  DoD 
personnel  security  program. 
Accordingly,  heads  of  DoD  Components 
shall  establish  procedures  in  accordance 
with  this  chapter  whereby  persons 
requiring  access  to  classified 
information,  or  being  assigned  to 
positions  that  require  the  occupants  to 
be  determined  trustworthy  are 
periodically  briefed  as  to  their  security 
responsibilities. 

(b)  Initial  briefing.  (1)  All  persons 
cleared  for  access  to  classified 
information  or  assigned  to  duties 
requiring  a  trustworthiness 
determination  under  this  part  shall  be 
given  an  initial  security  briefing.  The 
briefing  shall  be  in  accordance  with  the 
requirements  of  32  CFR  Part  159  and 
consist  of  the  following  elements: 

(i)  The  specific  security  requirements 
of  their  particular  job. 

(ii)  The  techniques  employed  by 
foreign  intelligence  activities  in 
attempting  to  obtain  classified 
information  and  their  responsibility  for 
reporting  such  attempts. 

(iii)  The  prohibition  against  disclosing 
classified  information,  by  any  means,  to 
unauthorized  persons  or  discussing  or 
handling  classified  information  in  a 
manner  that  would  make  it  accessible  to 
unauthorized  persons. 

(iv)  The  penalties  that  may  be 
imposed  for  security  violations. 

(2)  If  an  individual  declines  to  execute 
Standard  Form  189,  "Classified 
Information  Nondisclosure  Agreement," 
the  DoD  Component  shall  initiate  action 
to  deny  or  revoke  the  security  clearance 
of  such  person  in  accordance  with 
§  154.56(b). 

(c)  Refresher  briefing.  Programs  shall 
be  established  to  provide,  at  a  minimum, 
annual  security  training  for  personnel 


having  continued  access  to  classified 
information.  The  elements  outlined  in  32 
CFR  Part  159  shall  be  tailored  to  fit  the 
needs  of  experienced  personnel. 

(d)  Foreign  travel  briefing.  (1)  DoD 
Components  will  establish  appropriate 
internal  procedures  requiring  all 
personnel  possessing  a  DoD  security 
clearance  to  report  to  their  security 
office  ail  personal  foreign  travel  in 
advance  of  the  travel  being  performed. 
When  travel  patterns,  or  the  failure  to 
report  such  travel,  indicate  the  need  for 
investigation,  the  matter  will  be  referred 
to  the  appropriate  counterintelligence 
investigative  agency. 

(2)  Personnel  having  access  to 
classified  information  shall  be  given  a 
Foreign  Travel  Briefing  by  a 
counterintelligence  agent,  security 
specialist,  security  manager,  or  other 
qualified  individual,  as  a  defensive 
measure  prior  to  travel  to  a  designated 
country  (Appendix  G)  in  order  to  alert 
them  to  their  possible  exploitation  by 
hostile  intelligence  serxices.  These 
personnel  will  also  be  debriefed  upon 
their  return.  The  briefings  will  be 
administered  under  the  following 
conditions: 

(i)  Travel  to  or  through  a  designated 
country  for  any  purpose. 

(ii)  Attendance  at  international, 
scientific,  technical,  engineering,  or 
other  professional  meetings  in  the 
United  States  or  in  any  country  outside 
the  United  States  when  it  can  be 
anticipated  that  representative(s)  of 
designated  countries  will  participate  or 
be  in  attendance. 

(3)  Individuals  who  travel  frequently, 
or  attend  or  host  meetings  of  foreign 
visitors  as  described  in  paragraph 
(d)(2)(ii)  of  this  section  need  not  be 
briefed  for  each  occasion,  but  shall  be 
provided  a  thorough  briefing  at  least 
once  every  6  months  and  a  general 
reminder  of  security  responsibilities 
before  each  such  activity. 

(4)  Records  on  such  employees  will  be 
maintained  for  5  years. 

(e)  Termination  briefing.  (1)  Upon 
termination  of  employment 
administrative  withdrawal  of  security 
clearance,  or  contemplated  absence 
from  duty  or  employment  for  60  days  or 
more,  DoD  military  personnel  and 
civilian  employees  shall  be  given  a 
termination  briefing,  return  all  classified 
material,  and  execute  a  Security 
Termination  Statement.  This  statement 
shall  include: 

(i)  An  acknowledgment  that  the 
individual  has  read  the  appropriate 
provisions  of  the  Espionage  Act.  other 
criminal  statutes.  DoD  Regulations 
applicable  to  the  safeguarding  of 
classified  information  to  which  the 


individual  has  had  access,  and 
understands  the  implications  thereof; 

(ii)  A  declaration  that  the  individual 
no  longer  has  any  documents  or  material 
containing  classified  information  in  his 
or  her  possession; 

(iii)  An  acknowledgment  that  the 
individual  will  not  communicate  or 
transmit  classified  information  to  any 
unauthorized  person  or  agency;  and 

(iv)  An  acknowledgment  that  the 
individual  will  report  without  delay  to 
the  FBI  or  the  DoD  Component 
concerned  any  attempt  by  any 
unauthorized  person  to  solicit  classified 
information. 

(2)  When  an  individual  refuses  to 
execute  a  Security  Termination 
Statement,  that  fact  shall  be  reported 
immediately  to  the  security  manager  of 
the  cognizant  organization  concerned.  In 
any  such  case,  the  individual  involved 
shall  be  debriefed  orally.  The  fact  of  a 
refusal  to  sign  a  Security  Termination 
Statement  shall  be  reported  to  the 
Director,  Defense  Investigative  Service 
who  shall  assure  that  it  is  recorded  in 
the  Defense  Central  Index  of 
Investigations. 

(3)  The  Security  Termination 
Statement  shall  be  retained  by  the  DoD 
Component  that  authorized  the 
individual  access  to  classified 
information  for  the  period  specified  in 
the  Component's  records  retention 
schedules,  but  for  a  minimum  of  2  years 
after  the  individual  is  given  a 
termination  briefing. 

(4)  In  addition  to  the  provisions  of 
paragraphs  (e)(1),  (e)(2).  and  (e)(3)  of 
this  section,  DoD  Components  shall 
establish  a  central  authority  to  be 
responsible  for  ensuring  that  Security 
Termination  Statements  are  executed  by 
senior  personnel  (general  officers,  fiag 
officers  and  GS-16s  and  above).  Failure 
on  the  part  of  such  personnel  to  execute 
a  Security  Termination  Statement  shall 
be  reported  immediately  to  the  Deputy 
Under  Secretary  of  Defense  for  Policy. 

Subpart  J— Safeguarding  Personnel 
Security  Investigative  Records 

§  154.6S    General. 

In  recognition  of  the  sensitivity  of 
personnel  security  reports  and  records, 
particularly  with  regard  to  individual 
privacy,  it  is  Department  of  Defense 
policy  that  such  personal  information 
shall  be  handled  with  the  highest  degree 
of  discretion.  Access  to  such 
information  shall  be  afforded  only  for 
the  purpose  cited  herein  and  to  persons 
whose  official  duties  require  such 
information.  Personnel  security 
investigative  reports  may  be  used  only 
for  the  purposes  of  determining 
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eligibility  of  DoD  military  and  civilian 
personnel,  contractor  employees,  and 
other  persons  affiliated  with  the 
Department  of  Defense,  for  access  to 
classified  information,  assignment  or 
retention  in  sensitive  duties  or  other 
specifically  designated  duties  requiring 
such  investigation,  or  for  law 
enforcement  and  counterintelligence 
investigations.  Other  uses  are  subject  to 
the  specific  written  authorization  of  the 
Deputy  Under  Secretary  of  Defense  for 
Policy. 

§  154.66    Responsibilities. 

DoD  authorities  responsible  for 
administering  the  DoD  personnel 
security  program  and  all  DoD  personnel 
authorized  access  to  personnel  security 
reports  and  records  shall  ensure  that  the 
use  of  such  information  is  limited  to  that 
authorized  by  this  part  and  that  such 
reports  and  records  are  safeguarded  as 
prescribed  herein.  The  heads  of  DoD 
Components  and  the  Deputy  Under 
Secretary  of  Defense  for  Policy  for  the 
Office  of  the  Secretary  of  Defense  shall 
establish  internal  controls  to  ensure 
adequate  safeguarding  and  limit  access 
to  and  use  of  personnel  security  reports 
and  records  as  required  by  §§  154.67 
and  154.68. 

§  154.67    Access  restrictions. 

Access  to  personnel  security 
investigative  reports  and  personnel 
security  clearance  determination 
information  shall  be  authorized  only  in 
accordance  with  32  CFR  Parts  286  and 
286a  and  with  the  following: 

(a)  DoD  personnel  security 
investigative  reports  shall  be  released 
outside  of  the  DoD  only  with  the  specific 
approval  of  the  investigative  agency 
having  authority  over  the  control  and 
disposition  of  the  reports. 

(b)  Within  DoD,  access  to  personnel 
security  investigative  reports  shall  be 
limited  to  those  designated  DoD  officials 
who  require  access  in  connection  with 
specifically  assigned  personnel  security 
duties,  or  other  activities  specifically 
identified  under  the  provisions  of 

§  154.65. 

(c)  Access  by  subjects  of  personnel 
security  investigative  reports  shall  be 
afforded  in  accordance  with  32  CFR  Part 
286a. 

(d)  Access  to  personnel  security 
clearance  determination  information 
shall  be  made  available,  other  than 
provided  for  in  paragraph  (c)  of  this 
section,  through  security  channels,  only 
to  DoD  or  other  officials  of  the  Federal 
Government  who  have  an  official  need 
for  such  information. 


§  154^8    Safeguarding  procedures. 

Personnel  security  investigative 
reports  and  personnel  security 
determination  information  shall  be 
safeguarded  as  follows: 

(a  J  Authorized  requesters  shall  control 
and  maintain  accountability  of  all 
reports  of  investigation  received. 

(bj  Reproduction,  in  whole  or  in  part, 
of  personnel  security  investigative 
reports  by  requesters  shall  be  restricted 
to  the  minimum  number  of  copies 
requjred  for  the  performance  of  assigned 
duties. 

(c)  Personnel  security  investigative 
reports  shall  be  stored  in  a  vault,  safe, 
or  stpel  file  cabinet  having  at  least  a 
lockbar  and  an  approved  three-position 
dial-type  combination  padlock  or  in  a 
similarly  protected  area/container. 

(d)  Reports  of  DoD  personnel  security 
investigations  shall  be  sealed  in  double 
envelopes  or  covers  when  transmitted 
by  mail  or  when  carried  by  persons  not 
authorized  access  to  such  information. 
The  inner  cover  shall  bear  a  notation 
substantially  as  follows: 

TO  BE  OPENED  ONLY  BY  OFHCIALS 
DESIGNATED  TO  RECEIVE  REPORTS  OF 
PERSONNEL  SECURITY  INVESTIGATION 

(e)  An  individual's  status  with  respect 
to  a  personnel  security  clearance  or  a 
Special  Access  authorization  is  to  be 
protected  as  provided  for  in  32  CFR  Part 
286. 

§  154.69    Records  disposition. 

(a)  Personnel  security  investigative 
reports,  to  include  OPM  NACls  may  be 
retained  by  DoD  recipient  organizations, 
only  for  the  period  necessary  to 
complete  the  purpose  for  which  it  was 
originally  requested.  Such  reports  are 
considered  to  be  the  property  of  the 
investigating  organization  and  are  on 
loan  to  the  recipient  organization.  All 
copies  of  such  reports  shall  be  destroyed 
within  90  days  after  completion  of  the 
required  personnel  security 
determination.  Destruction  shall  be 
accomplished  in  the  same  manner  as  for 
classified  information  in  accordance 
with  32  CFR  Part  159. 

(b)  DoD  record  repositories  authorized 
to  file  personnel  security  investigative 
reports  shall  destroy  PSI  reports  of  a 
favorable  or  of  a  minor  derogatory 
nature  15  years  after  the  date  of  the  last 
action.  That  is,  after  the  completion  date 
of  ihe  investigation  or  the  date  on  which 
the  record  was  last  released  to  an 
auftiorized  user — whichever  is  later. 
Personnel  security  investigative  reports 
resulting  in  an  unfavorable 
administrative  personnel  action  or 
court-martial  or  other  investigations  of  a 
significant  nature  due  to  information 
contained  in  the  investigation  shall  be 


destroyed  25  years  after  the  date  of  the 
last  action.  Files  in  this  latter  category 
that  are  determined  to  be  of  possible 
historical  value  and  those  of  widespread 
public  or  congressional  interest  may  be 
offered  ta  the  National  Archives  after  15 
years. 

(c)  Personnel  security  investigative 
reports  on  persons  who  are  considered 
for  affiliation  with  DoD  will  be 
destroyed  after  1  year  if  the  affiliation  is 
not  completed. 

§  154.70    Foreign  source  information. 

Information  that  is  classified  by  a 
foreign  government  is  exempt  from 
public  disclosure  under  the  Freedom  of 
Information  and  Privacy  Acts.  Further, 
information  provided  by  foreign 
governments  requesting  an  express 
promise  of  confidentiality  shall  be 
released  only  in  a  manner  that  will  not 
identify  or  allow  unauthorized  persons 
to  identify  the  foreign  agency  concerned. 

Subpart  K— Program  Management 

§  154.75    General. 

To  ensure  uniform  implementation  of 
the  DoD  personnel  security  program 
throughout  the  Department,  program 
responsibility  shall  be  centralized  at 
DoD  Component  level. 

§  154.76    Responsibilities. 

(a)  The  Deputy  Under  Secretary  of 
Defense  for  Policy  shall  have  primary 
responsibility  for  providing  guidance, 
oversight,  development  and  approval  for 
policy  and  procedures  governing 
personnel  seciu-ity  program  matters 
within  the  Department: 

(1)  Provide  program  management 
through  issuance  of  policy  and  operating 
guidance. 

(2)  Provide  staff  assistance  to  the  DoD 
Components  and  defense  agencies  in 
resolving  day-to-day  security  policy  and 
operating  problems. 

(3)  Conduct  inspections  of  the  DoD 
Components  for  implementation  and 
compliance  with  DoD  security  policy 
and  operating  procedures. 

(4)  Provide  policy,  oversight,  and 
guidance  to  the  component  adjudication 
functions. 

(5)  Approve,  coordinate  and  oversee 
all  DoD  personnel  security  research 
initiatives  and  activities. 

(b)  The  General  Counsel  shall  ensure 
that  the  program  is  administered  in  a 
manner  consistent  with  the  laws;  all 
proceedings  are  promptly  initiated  and 
expeditiously  completed:  and  that  the 
rights  of  individuals  involved  are 
protected,  consistent  with  the  interests 
of  national  security.  The  General 
Counsel  shall  also  ensure  that  all 
relevant  decisions  of  the  courts  and 
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legislative  initiatives  of  the  Congress  are 
obtained  on  a  continuing  basis  and  that 
analysis  of  the  foregoing  is 
accomplished  and  disseminated  to  DoD 
personnel  security  program  management 
authorities. 

(c)  The  Heads  of  the  Components 
shall  ensure  that: 

(1)  The  DoD  personnel  security 
program  is  administered  within  their 
area  of  responsibility  in  a  manner 
consistent  with  this  part. 

(2)  A  single  authority  within  the  office 
of  the  head  of  the  DoD  Component  is 
assigned  responsibility  for  administering 
the  program  within  the  Component. 

(3)  Information  and  recommendations 
are  provided  the  Deputy  Under 
Secretary  of  Defense  for  Policy  and  the 
General  Counsel  at  their  request 
concerning  any  aspect  of  the  program. 

§  154.77    Reporting  requirements. 

Personnel  security  program 
management  data  will  be  developed  and 
submitted  by  1  December  each  year  for 
the  preceding  fiscal  year  in  a  report  to 
the  Deputy  Under  Secretary  of  Defense 
for  Policy.  The  information  required 
below  is  essential  for  basic  personnel 
security  program  management  and  in 
responding  to  requests  from  the 
Secretary  of  Defense  and  Congress.  The 
report  will  cover  the  preceding  fiscal 
year,  broken  out  by  clearance  category, 
according  to  officer,  enlisted,  civilian  or 
contractor  status: 

(a)  Number  of  Top  Secret,  Secret  and 
Confidential  clearances  issued; 

(b)  Number  of  Top  Secret,  Secret  and 
Confidential  clearances  denied; 

(c)  Number  of  Top  Secret,  Secret  and 
Confidential  clearances  revoked; 

(d)  Number  of  SCI  access 
determinations  issued; 

(e)  Number  of  SCI  access 
determinations  denied; 

(f)  Number  of  SCI  access 
determinations  revoked; 

(g)  Number  of  actions  which  resulted 
in  nonappointment  or  non-selection  to  a 
sensitive  position: 

(h)  Total  number  of  personnel  holding 
a  clearance  for  Top  Secret,  Secret, 
Confidential  and  Sensitive 
Compartmented  Information  as  of  the 
end  of  the  fiscal  year. 

(i)  Number  of  Top  Secret  billets 
established  §  154.13(e]. 

(j)  Number  of  personnel  adjudicating 
personnel  security  cases  on  a  full  or  part 
time  basis; 

(k)  Number  of  man  years  expended  in 
adjudicating  personnel  security  cases; 

(1]  Number  of  civilian  positions 
designated  sensitive,  by  designation 
criteria; 


(m)  The  number  of  Limited  Access 
Authorizations  in  effect  (in  accordance 
with  §  154.16(d)). 

This  reporting  requirement  has  been 
assigned  Report  Control  Symbol  DD- 
POL  (A)1749. 

§154.78    Inspections. 

The  heads  of  DoD  Components  shall 
assure  that  personnel  security  program 
matters  are  included  in  their 
administrative  inspection  programs. 

Appendix  A — Investigative  Scope 

This  appendix  prescribes  the  scope  of  the 
various  types  of  personnel  security 
investigations. 

1.  National  Agency  Check  (NAC). 
Components  of  a  NAC.  At  a  minimum,  the 
first  three  of  the  described  agencies  (DCII. 
FBI/HQ,  and  FBI/IDI  below  shall  be  included 
in  each  complete  NAC;  however,  a  NAC  may 
also  include  a  check  of  any  or  all  of  the  other 
described  agencies,  if  appropriate. 

a.  DCII  records  consist  of  an  alphabetical 
index  of  personal  names  and  impersonal 
titles  that  appear  as  subjects  or  incidentals  in 
investigative  documents  held  by  the  criminal, 
counterintelligence,  fraud,  end  personnel 
security  investigative  activities  of  the  three 
military  departments.  DIS.  Defense  Criminal 
Investigative  Service  (DCIS).  and  the 
National  Security  Agency.  DCII  records  will 
be  checked  on  all  subjects  of  DoD 
investigations. 

b.  FBl/HQ  has  on  file  copies  of 
investigations  conducted  by  the  FBI.  The  FBI/ 
HQ  check,  included  in  every  NAC  consists  of 
a  review  of  files  for  information  of  a  security 
nature  and  that  developed  during  applicant- 
type  investigations. 

c.  An  FBI /ID  check,  included  in  every  NAC 
(but  not  ENTNAC).  is  based  upon  a  tedinical 
fingerprint  search  that  consists  of  a 
classification  of  the  subject's  fingerprints  and 
comparison  with  fingerprint  cards  submitted 
by  law  enforcement  activities.  If  the 
fingerprint  card  is  not  classifiable,  a  "name 
check  only"  of  these  files  is  automatically 
conducted. 

d.  OPM.  The  files  of  OPM  contain  the 
results  of  investigations  conducted  by  OPM 
under  Executive  Orders  9835  and  10450.  those 
requested  by  the  Nuclear  Regulatory 
Commission  (NRC).  the  Department  of  Energy 
(DOE)  and  those  requested  since  August  1952 
to  serve  as  a  basis  for  "Q"  clearances.  Pnor 
to  that  date.  "Q"  clearance  investigations 
were  conducted  by  the  FBI.  A  "Q"  clearance 
is  granted  to  individuals  who  require  access 
to  DOE  information.  In  order  to  receive  a  "Q" 
clearance,  a  full  field  background 
investigation  must  be  completed  on  the 
individual  requiring  access  In  accordance 
with  the  Atomic  Energy  Act  of  1954.  Also  on 
file  are  the  results  of  investigations  on  the 
operation  of  the  MenI  System,  violations  of 
the  Veterans  Preference  Act.  appeals  of 
various  types,  fraud  and  collusion  in  Civil 
Service  examinations  and  related  matters, 
data  on  all  Federal  employment,  and  an 
index  of  all  Bis  on  civilian  employees  or 
applicants  completed  by  agencies  of  the 
Executive  Branch  of  the  U.S.  Government. 
The  OPM  files  may  also  contain  information 


relative  to  U.S.  citizens  who  are,  or  who 
were,  employed  by  a  United  Nations 
organization  or  other  public  international 
organization  such  as  the  Organization  of 
American  Slates.  OPM  records  are  checked 
on  all  persons  who  are.  or  who  have  been, 
civilian  employees  of  the  U.S.  Government;  or 
U.S.  citizens  who  are,  or  who  have  been, 
employed  by  a  United  Nations  organization 
or  other  public  international  organization: 
and  on  those  who  have  t>een  granted  security 
clearances  by  the  NRC  or  DOE. 

e.  Immigration  and  Naturalization  Service 
(I&NS).  The  files  of  l&NS  contain  (or  show 
where  filed)  naturalization  certificates, 
certificates  of  derivative  citizenship,  all 
military  certificates  of  naturalization, 
repatriation  files,  petitions  for  naturalization 
and  declaration  of  intention,  visitors'  visas, 
and  records  of  aliens  (including  government 
officials  and  representatives  of  international 
organizations)  admitted  temporarily  into  the 
U.S.  l&NS  records  are  checked  when  the 
subject  is: 

(1)  An  alien  in  the  U.S..  or 

(2)  A  naturalized  citizen  whose 
naturalization  has  not  been  verified,  or 

(3)  An  immigrant  alien,  or 

(4)  A  U.S.  citizen  who  receives  derivative 
citizenship  through  the  naturalization  of  one 
or  both  parents,  provided  that  such 
citizenship  has  not  been  verified  in  a  prior 
investigation. 

f.  State  Department.  The  State  Department 
maintains  the  following  records; 

(1)  Security  Division  (S/D)  files  contain 
information  pertinent  to  matters  of  security, 
violations  of  security,  personnel 
investigations  pertinent  to  that  agency,  and 
correspondence  files  from  1950  to  dale.  These 
files  are  checked  on  all  former  Stale 
Department  employees. 

(2)  Passport  Division  (P/D)  shall  be 
checked  if  subject  indicates  U.S.  citizenship 
due  to  birth  in  a  foreign  country  of  American 
parents.  This  is  a  check  of  State  Department 
Embassy  files  to  determine  if  subject's  birth 
was  registered  at  the  U.S.  Embassy  in  the 
country  where  he  was  bom.  Verification  of 
this  registration  is  verification  of  citizenship. 

g.  Central  Intelligence  Agency  (CIA).  The 
files  of  CIA  contain  information  on  present 
and  former  employees,  including  members  of 
the  Office  of  Strategic  Services  (OSS), 
applicants  for  employment,  foreign  nationals, 
including  immigrant  aliens  in  the  U.S..  and 
U.S.  citizens  traveling  outside  the  U.S.  after 
July  1. 1946.  These  files  shall  be  checked 
under  the  following  guidelines. 


Investigalion 


Cmena  lor  CIA  decks 


NAC.  DNAO  or 
ENTNAC 


ei. 


Residence  aoywfiefe  outside  o(  t^€  U  S 
i&  a  year  oc  more  unce  aye  16 
wcepi  unde>  the  auspMses  ol  ine  U  S 
Government,  inc.  travel,  educsbon. 
residence  or  employmeni  smce  aga 
18  m  any  amgnaled  country  (Appen- 
ds G) 

Same  as  NAC.  DNACI.  and  ENTNAC 
reqmremanls  okis  travel  residence, 
employment  and  educaixm  ouisde 
ffie  US  lor  moH)  than  a  conanuous 
3-monin  period  dunng  the  past  S 
years,  or  skkc  age  18.  eacetX  wnen 
under  Itie  auspices  ol   the  Govorrv 


ir 
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Invesligalioo 


SBI 


Cntena  for  CIA  Checks 


Same  as  Bl  requirements  except  the 
pe<iod  of  the  investigation  will  cover 
the  past  15  years,  or  since  age  18 
Also  when  subtecl's  employment,  edu- 
cation or  residence  tias  occurred 
overseas  for  a  penod  of  nxxe  than 
one  year  under  the  auspices  of  the 
U  S  Government,  such  checks  wiH  be 
made 


These  files  shall  also  be  checked  if  subject 
has  been  an  employee  of  CIA  or  when  other 
sources  indicate  that  CIA  may  have  pertinent 
information. 

h.  Military  Personnel  Record  Center  files 
are  maintained  by  separate  departments  of 
the  Armed  Forces.  General  Services 
Administration  and  the  Reserve  Records 
Centers.  They  consist  of  the  Master  Personnel 
Records  of  retired,  separated,  reserve,  and 
active  duty  members  of  the  Armed  Force. 
These  records  shall  be  checked  when  the 
requester  provides  required  identifying  data 
indicating  service  during  the  last  15  years. 

i.  Treasury  Department.  The  files  of 
Treasury  Department  agencies  (Secret 
Service.  Internal  Revenue  Service,  and 
Bureau  of  Customs)  will  be  checked  only 
when  available  information  indicates  that  an 
agency  of  the  Treasury  Department  may  be 
reasonably  expected  to  have  pertinent 
information. 

j.  The  files  of  other  agencies  such  as  the 
National  Guard  Bureau,  the  Defense 
Industrial  Security  Clearance  Office  (DISCO), 
etc.,  will  be  checked  when  pertinent  to  the 
purpose  for  which  the  investigation  is  being 
conducted. 

2.  DoD  National  Agency  Check  plus 
Written  Inquires  (DNACl): 

a.  Scope:  The  time  period  covered  by  the 
DNACI  is  limited  to  the  most  recent  five  (5) 
years,  or  since  the  18th  birthday,  whichever 
is  shorter,  provided  that  the  investigation 
covers  at  least  the  last  two  (2)  full  years  of 
the  subject's  life,  although  it  may  be  extended 
to  the  period  necessary  to  resolve  any 
questionable  or  derogatory  information.  No 
investigation  will  be  conducted  prior  to  an 
individual's  16th  birthday.  All  DNACI 
investigation  information  will  be  entered  on 
the  DD  Form  398-2  and  FD-Form  258  and 
forwarded  to  the  Defense  Investigative 
Service  (paragraph  D,  Appendix  B). 

b.  Components  of  a  DNACI: 

(1)  NAC.  This  is  the  same  as  described  in 
paragraph  1.  above. 

(2)  Credit,  (a)  A  credit  bureau  check  will  be 
conducted  to  cover  the  50  slates,  the  District 
of  Columbia.  Puerto  Rico.  Guam,  and  the 
Virgin  Islands,  at  all  locations  where  subject 
has  resided  (including  duty  stations  and 
home  ports),  been  employed,  or  attended 
school  for  6  months  (cumulative)  during  the 
past  five  (5)  years. 

(b)  When  information  developed  reflects 
unfiivorably  upon  a  person's  current  credit 
reputation  or  financial  responsibility,  the 
investigation  will  be  expanded  as  necessary. 

(3)  Employment. — (a)  Non-Federal 
Employment.  (1)  Verify,  via  written  inquiry, 
all  employment  within  the  period  of 
invcsligntion  with  a  duration  of  six  (6) 
months  or  more.  Current  employment  will  be 
checked  regardless  of  duruliim. 


(il  If  all  previous  employments  have  been 
less  than  6  months  long,  the  most  recent 
employment,  in  addition  to  the  current,  will 
be  checked  in  all  cases. 

(3)  Seasonal  holiday,  part-time  and 
temporary  employment  need  not  be  checked 
unless  subparagraph  2  above  applies, 
(b)  Federal  employment.  All  Federal 
employment  (to  include  military  assignments) 
witrin  the  period  of  investigation  will  be 
verified  by  the  requester  through  locally 
available  records,  and  a  statement  reflecting 
thai  such  checks  have  been  favorably 
acaomplished  will  be  contained  in  the 
investigative  request.  Those  that  cannot  be 
verified  in  this  fashion  will  be  accomplished 
via  written  inquiry  by  DIS  (within  the  50 
United  States,  Puerto  Rico,  Guam,  and  the 
Virgin  Islands). 

i  Background  Investigation  (Bl).  The 
period  of  investigation  for  the  Bl  is  5  years 
and  applies  to  military,  civilian,  and 
contractor  personnel, 
a  NAC.  See  paragraph  1,  above. 
fa).  Local  Agency  Checks  (LAC).  Same  as 
paragraph  4j,  below,  except  period  of 
co\(erage  is  five  years. 

a  Credit  checks.  Same  as  paragraph  4i. 
belbw. 

d  SUBJECT Inter\iew (SI).  This  is  the 
priacipal  component  of  a  Bl.  In  some 
instances  an  issue  will  arise  after  the  primary 
SI  and  a  secondary  interview  will  be 
conducted.  Interviews  in  the  latter  category 
are  normally  "issue"  interviews  that  will  be 
reported  in  the  standard  Bl  narrative  format. 

a  Employment  records.  Employment 
records  will  be  checked  at  all  places  where 
employment  references  are  interviewed  with 
the  exception  of  current  Federal  employment 
when  the  requester  indicates  that  such 
employment  has  been  verified  with  favorable 
results. 

fi  Employment  reference  coverage.  A 
mi|imum  of  three  references,  either 
supervisors  or  co-workers,  who  have 
knowledge  of  the  SUBJECT'S  activities  in  the 
work  environment  will  be  interviewed.  At 
leabt  one  employment  reference  at  the 
cujrent  place  of  employment  will  always  be 
interviewed  with  the  exception  of  an 
individual  attending  military  basic  training, 
or  other  military  training  schools  lasting  less 
than  90  days.  However,  if  the  SUBJECT  has 
on|y  been  at  the  current  employment  for  less 
than  6  months,  it  will  be  necessary  to  go  not 
only  to  his  or  her  current  employment  (for 
example,  for  one  employment  reference)  but 
al^  to  the  preceding  employment  of  at  least 
6  itonths  for  additional  employment 
relerences.  If  the  SUBJECT  has  not  had  prior 
enlploymenl  of  at  least  6  months,  interview(s) 
will  be  conducted  at  the  most  recent  short- 
tenm  employment  in  addition  to  the  current 
ernployment. 

;.  Developed  and  Listed  Character 
Rmerences.  A  minimum  of  three  developed 
character  references  (DCR)  whose  combined 
asBociation  with  the  SUBJECT  covers  the 
en  lire  period  of  investigation  will  be 
in  erviewed.  If  coverage  cannot  be  obtained 
th  ough  the  DCRs,  listed  character  reference 
(L  ]R)  will  be  contacted  to  obtain  coverage. 
1.  Unfavorable  information.  Unfavorable 
in  ormalion  developed  in  the  field  will  be 
expanded. 


4.  Special  Background  Investigation 
(SBI)—  q.  Components  of  an  SBI.  The  period 
of  investigation  for  an  SBI  is  the  last  15  years 
or  since  the  18th  birthday,  whichever  is  the 
shorter  period,  provided  that  the 
investigation  covers  at  least  the  last  2  full 
years  of  the  subject's  life.  No  investigation   j 
will  be  conducted  for  the  period  prior  to  an 
individual's  16th  birthday.  Emphasis  shall  be 
placed  on  peer  coverage  whenever  interviews 
are  held  with  personal  sources  in  making 
education,  employment,  and  reference 
(including  developed)  contact. 

b.  NAC.  In  addition  to  conducting  a  NAC      I 
on  the  subject  of  the  investigation,  the 
following  additional  requirements  apply. 

(1)  A  DCII,  FBI/ID  name  check  only  and 
FBI/HQ  check  shall  be  conducted  on 
subject's  current  spouse  or  cohabitant.  In 
addition,  such  other  national  agency  checks 
as  deemed  appropriate  based  on  information 
on  the  subject's  SPH  or  PSQ  shall  be 
conducted. 

(2)  A  check  of  FBI/HQ  files  on  members  of 
subject's  immediate  family  who  are  aliens  in 
the  U.S.  or  immigrant  aliens  who  are  18  years 
of  age  or  older  shall  be  conducted.  As  used 
throughout  the  part,  members  of  subject's 
immediate  family  include  the  following: 

(a)  Current  spouse. 

(b)  Adult  children,  18  years  of  age  or  older, 
by  birth,  adoption,  or  marriage. 

(c)  Natural,  adopted,  foster,  or  stepparents. 

(d)  Guardians. 

(e)  Brothers  and  sisters  either  by  birth, 
adoption,  or  remarriage  of  either  parent. 

(3)  The  files  of  CIA  shall  be  reviewed  on 
alien  members  of  subject's  immediate  family 
who  are  18  years  of  age  or  older,  regardless 
of  whether  or  not  these  persons  reside  in  the 
U.S. 

(4)  I&NS  files  on  members  of  subject's 
immediate  family  18  years  of  age  or  older    - 
shall  be  reviewed  when  they  are: 

(a)  Aliens  in  the  U.S.,  or 

(b)  Naturalized  U.S.  citizens  whose 
naturalization  has  not  been  verified  in  a  prior 
investigation,  or 

(c)  Immigrant  aliens,  or 

(d)  U.S.  citizens  bom  in  a  foreign  country  of 
American  parent(s)  or  U.S.  citizens  who 
received  derivative  citizenship  through  the 
naturalisation  of  one  or  both  parents. 
provide(J  that  such  citizenship  has  not  been 
verified  in  a  prior  investigation. 

c.  Birth.  Verify  subject's  date  and  place  of 
birth  (DPOB)  through  education,  employment 
and/or  other  records.  Verify  through  Bureau 
of  Vital  Statistics  (BVS)  records  if  not 
otherwise  verified  under  d.,  below,  or  if  a 
variance  is  developed. 

d.  Citizenship.  Subject's  citizenship  status 
must  be  verified  in  all  cases.  U.S.  citizens 
who  are  subjects  of  investigation  will  be 
required  to  produce  documentation  that  will 
confirm  their  citizenship.  Normally  such 
documefntation  should  be  presented  to  the       ' 
DoD  Component  concerned  prior  to  the 
initiation  of  the  request  for  investigation. 
When  siuch  documentation  is  not  readily 
available,  investigative  action  may  be 
initiate^  with  the  understanding  that  the 
designc^tcd  authority  in  the  DoD  Component 


will  be 
prior  to 


provided  with  the  documentation 
the  issuance  of  a  clearance.  DIS  will 
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not  check  the  BVS  for  native-bom  U.S. 
citizens  except  as  indicated  in  4.c.  above.  In 
the  case  of  foreign-born  U.S.  citizens,  DIS  will 
check  I&NS  records.  The  citizenship  status  of 
all  foreign-born  members  of  subject's 
immediate  family  shall  be  verified. 
Additionally,  when  the  investigation 
indicates  that  a  member  of  subject's 
immediate  family  has  not  obtained  U.S. 
citizenship  after  having  been  eligible  for  a 
considerable  period  of  time,  an  attempt 
should  be  made  to  determine  the  reason.  The 
documents  listed  below  are  acceptable  for 
proof  of  U.S.  citizenship  for  personnel 
security  determination  purposes: 

(1)  A  birth  certificate  must  be  presented  if 
the  individual  was  born  in  the  United  States. 
To  be  acceptable,  the  certificate  must  show 
that  the  birth  record  was  filed  shortly  after 
birth  and  must  be  certified  with  the 
registrar's  signature  and  the  raised, 
impressed,  or  multicolored  seal  of  his  office 
except  for  states  or  jurisdictions  which,  as  a 
matter  of  policy,  do  not  issue  certificates  with 
a  raised  or  impressed  seal.  Uncertified  copies 
of  birth  certificates  are  not  acceptable. 

(a)  A  delayed  birth  certificate  (a  record 
filed  more  than  one  year  after  the  date  of 
birth)  is  acceptable  provided  that  it  shows 
that  the  report  of  birth  was  supported  by 
acceptable  secondarj'  evidence  of  birth  as 
described  in  subparagraph  (b).  below. 

(b)  If  such  primary  evidence  is  not 
obtainable,  a  notice  from  the  registrar  stating 
that  no  birth  record  exists  should  be 
submitted.  The  notice  shall  be  accompanied 
by  the  best  combination  of  secondary 
evidence  obtainable.  Such  evidence  may 
include  a  baptismal  certificate,  a  certificate 
of  circumcision,  a  hospital  birth  record, 
affidavits  of  persons  having  personal 
knowledge  of  the  facts  of  the  birth,  or  other 
documentary  evidence  such  as  early  census, 
school,  or  family  bible  records,  newspaper 
files  and  insurance  papers.  Secondary 
evidence  should  have  been  created  as  close 
to  the  time  of  birth  as  possible. 

(c)  All  documents  submitted  as  evidence  of 
birth  in  the  United  States  shall  be  original  or 
certified  documents.  Uncertified  copies  are 
not  acceptable. 

(2)  A  certificate  of  naturalization  shall  be 
submitted  if  the  individual  claims  citizenship 
by  naturalization. 

(3)  A  certificate  of  citizenship  issued  by  the 
I&NS  shall  be  submitted  if  citizenship  was 
acquired  by  birth  abroad  to  a  U.S.  citizen 
parent  or  parents. 

(4)  A  Report  of  Birth  Abroad  of  A  Citizen  of 
The  United  States  of  America  (Form  FS-240). 
a  Certification  of  Birth  (Form  FS-545  or  DS- 
1350),  or  a  Certificate  of  Citizenship  is 
acceptable  if  citizenship  was  acquired  by 
birth  abroad  to  a  U.S.  citizen  parent  or 
parents. 

(5)  A  passport  or  one  in  which  the 
individual  was  included  will  be  accepted  as 
proof  of  citizenship. 

e.  Education.  (1)  Verify  graduation  or 
attendance  at  institutions  of  higher  learning 
in  the  U.S.  within  the  last  15  years,  if  such 
attendance  was  not  verified  during  a  prior 
investigation. 

(2)  Attempts  will  be  made  to  review 
records  at  overseas  educational  institutions 
when  the  subject  resided  overseas  in  excess 
of  one  year. 


(3)  Verify  attendance  or  graduation  at  the 
last  secondary  school  attended  within  the 
past  10  years  if  there  was  no  attendance  at 
an  institution  of  higher  learning  within  the 
period  of  investigation. 

(4)  Verification  of  attendance  at  military 
academies  is  only  required  when  the  subject 
failed  to  graduate. 

f.  Employment.  (1)  Non-Federal 
employment.  Verify  all  employment  within 
the  period  of  investigation  to  include 
seasonal,  holiday.  Christmas,  part-time,  and 
temporary  employment.  Interview  one 
supervisor  and  one  co-worker  at  subject's 
current  place  of  employment  as  well  as  at 
each  prior  place  of  employment  during  the 
past  10  years  of  six  months  duration  or 
longer.  The  interview  requirement  for 
super\isors  and  co-workers  does  not  epply  to 
seasonal,  holiday.  Christmas,  part-time,  and 
temporary  employment  (4  months  or  lesi=) 
unless  there  are  unfavorable  issues  to  resolve 
or  the  letter  of  inquirj'  provides  insufficient 
information. 

^2)  Federal  employment.  All  Federal 
employment  will  be  verified  within  the  period 
of  investigation  to  include  Christmas, 
seasonal  temporary,  summer  hire,  part-time, 
and  holiday  employment.  Do  not  verify 
Federal  employment  through  review  of 
records  if  already  verified  by  the  requester.  If 
Federal  employment  has  not  been  verified  by 
the  requester,  then  subject's  personnel  file  at 
his/her  current  place  of  employment  will  be 
reviewed.  All  previous  Federal  employment 
will  be  verified  during  this  review.  In  the  case 
of  former  Federal  employees,  records  shall  be 
examined  at  the  Federal  Records  Onler  in 
St.  Louis.  Missouri.  Interview  one  supervisor 
and  one  co-worker  at  all  places  of 
employment  during  the  past  10  years  if  so 
employed  for  6  months  or  more. 

(3)  Military  employment.  Military  service 
for  the  last  15  years  shall  be  verified  The 
subject's  duty  station,  for  the  purpose  of 
interview  coverage,  is  considered  as  a  place 
of  employment.  One  supervisor  and  one  co- 
worker shall  be  interviewed  at  subject's 
current  duty  station  if  subject  has  been 
stationed  there  for  6  months  or  more: 
additionally,  a  supervisor  and  a  co-worker  at 
subject's  prior  duty  stations  where  assigned 
for  6  months  or  more  during  the  past  10  years 
shall  be  interviewed. 

(4)  Unemployment.  Subject's  activities 
during  all  periods  of  unemployment  in  excess 
of  30  consecutive  days,  within  the  period  of 
investigation,  that  are  not  otherwise 
accounted  for  shall  be  verified. 

(5)  When  an  individual  has  resided  outside 
the  U.S.  continuously  for  over  one  year, 
attempts  will  be  made  to  confirm  overseas 
employments  as  well  as  conduct  required 
interviews  of  a  supervisor  and  co-worker. 

g.  References.  Three  developed  character 
references  who  have  sufficient  knowledge  of 
subject  to  comment  on  his  background, 
suitability,  and  loyalty  shall  be  interviewed 
personally.  Efforts  shall  be  made  to  interview 
developed  references  whose  combined 
association  with  subject  covers  the  full 
period  of  the  investigation  with  particular 
emphasis  on  the  last  5  years.  Employment, 
education,  and  neighborhood  references,  in 
addition  to  the  required  ones,  may  be  used  as 
developed  references  provided  that  they  have 


personal  knowledge  concerning  the 
individual's  character,  discretion,  and  loyalty. 
Listed  character  references  will  be 
interviewed  only  when  developed  references 
arc  not  available  or  when  it  is  necessary  to 
identify  and  locate  additional  developed 
character  references  or  when  it  is  necessary- 
to  verify  subject's  activities  (e.g., 
unemployment). 

h.  Neighborhood  investi};otion.  Conduct  a 
neii^hborhood  investigation  to  verify  each  of 
subject's  residences  in  the  U.S.  of  a  period  of 
6  months  or  more  on  a  cumulative  basis, 
during  the  past  5  years  or  during  the  period  of 
investigation,  whichever  is  shorter.  During 
each  neighborhood  investigation.  inter\iew 
two  neighbors  who  can  verify  subjects 
P'Tiod  of  residence  in  that  area  and  who 
were  sufficiently  acquainted  to  comment  on 
subject's  suitability  for  a  position  of  trust. 
Neighborhood  investigations  will  be 
e.xpanded  beyond  this  5-year  period  only 
when  there  is  unfavorable  information  to 
resolve  in  the  investigation. 

i.  Credit.  Conduct  credit  bureau  check  in 
the  ,S0  states,  the  District  of  Columbia.  Puerto 
Rico  and  overseas  (where  APO/FPO 
addresses  are  provided)  at  all  places  where 
subject  has  resided  (including  duty  stations 
and  home  ports),  been  employed,  or  attended 
school  for  6  months  or  more,  on  a  cumulative 
biisis.  during  the  last  7  years  or  during  the 
period  of  the  mvesligation.  whichever  is 
shorter.  When  coverage  by  a  credit  bureau  is 
not  available,  credit  references  located  in 
that  area  will  be  interviewed.  Financial 
responsibility,  including  unexplained 
affluence,  will  be  stressed  in  all  reference 
interviews. 

j.  Local  Afjency  Checks  (LAC's).  LACs, 
including  state  central  criminal  history  record 
repositories,  will  be  conducted  on  subject  at 
all  places  of  residence  to  include  duty 
stations  and/or  home  ports,  in  the  50  states, 
the  District  of  Columbia,  and  Puerto  Rico, 
where  residence  occurred  during  the  past  15 
years  or  during  the  period  of  investigation, 
whichever  is  shorter.  If  subject's  place  of 
employment  and/or  education  is  serviced  by 
a  different  law  enforcement  agency  thiin  that 
servicing  the  area  of  residence.  LACs  sh.ill  be 
conducted  also  in  these  areas. 

k.  Foreign  travel.  If  subject  has  been 
employed,  educated,  traveled  or  resided 
outside  of  the  U.S.  for  more  than  90  days 
during  the  period  of  investigation,  except 
under  the  auspices  of  the  U.S.  Government, 
additional  record  checks  during  the  NAC 
shall  be  made  in  accordance  wilh  paragraph 
l.f.  of  this  Appendix.  In  addition,  the 
following  requirements  apply: 

(1)  Foreign  travel  not  under  the  auspices  of 
the  U.S.  Government.  When  employment, 
education,  or  residence  has  occurred 
overseas  for  more  than  90  days  during  the 
past  15  years  or  since  age  18.  which  was  not 
under  the  auspices  of  the  U.S.  Government,  a 
check  of  records  will  be  made  at  the  Passport 
Office  of  the  Department  of  Stale,  the  CIA. 
and  other  appropriate  agencies.  Efforts  shall 
be  made  to  develop  sources,  generally  in  the 
U.S..  who  knew  the  Individual  overseas  to 
cover  significant  employment,  education,  or 
residence  and  to  determine  whether  any 
lusting  foreign  contacts  or  connections  were 
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RstHlilished  during  this  period.  If  the 
individual  has  worked  or  lived  outside  of  the 
U.S.  continuously  for  over  one  year,  the 
investigation  will  be  expanded  to  cover  fully 
this  period  through  the  use  of  such 
invcstigiitive  assets  and  checks  of  record 
sources  as  may  be  available  to  the  U.S. 
Government  in  the  foreign  country  in  which 
the  individual  resided. 

(2)  Foreign  travel  under  the  auspices  of  the 
U.S.  Government.  When  employment, 
education,  or  residence  has  occurred 
overseas  for  a  period  of  more  than  one  year, 
under  the  auspices  of  the  U.S.  Government,  a 
record  check  will  be  made  at  the  Passport 
Office  of  the  Department  of  State,  the  CIA 
and  other  appropriate  agencies.  Efforts  shall 
be  made  to  develop  sources  (generally  in  the 
U.S.)  who  knew  the  individual  overseas  to 
cover  significant  employment,  education,  or 
residence  and  to  determine  whether  any 
lasting  foreign  contacts  or  connections  were 
established  during  this  period.  Additionally, 
the  investigation  will  be  expanded  to  cover 
fully  this  period  through  the  use  of  such 
investigative  assets  and  checks  of  record 
sources  as  may  be  available  to  the  U.S. 
Government  in  the  foreign  country  in  which 
the  individual  resided. 

1.  Foreijin  connections.  All  foreign 
connections  (friends,  relatives,  and/or 
business  connections)  of  subject  and 
immediate  family  in  the  U.S.  or  abroad, 
except  where  such  association  was  the  direct 
result  of  subject's  official  duties  with  the  U.S. 
Clovernment.  shall  be  ascertained. 
Investigation  shall  be  directed  toward 
determining  the  significance  of  foreign 
connections  on  the  part  of  subject  and  the 
immediate  family,  particularly  where  the 
association  is  or  has  been  with  persons 
whose  origin  was  within  a  country  whose 
national  interests  are  inimical  to  those  of  the 
U.S.  When  subject  or  his  spouse  has  close 
relatives  residing  in  a  Communist-controlled 
country,  or  subject  has  resided,  visited,  or 
traveled  in  such  a  country,  not  under  U.S. 
C()\ernment  auspices,  the  provisions  of 
§  154.8(i)(3)  of  this  part  apply. 

m.  Or};nnizations.  Efforts  will  be  made 
during  reference  interviews  and  record 
reviews  to  determine  if  subject  and/or  the 
immediate  family  has.  or  formerly  had. 
membership  in.  affiliation  with,  sympathetic 
association  towards,  or  participated  in  any 
foreign  or  domestic  organization,  association, 
movement,  group,  or  combination  of  persons 
of  the  type  described  in  §  154.7(a)  through  (d) 
of  this  part. 

n.  Divorce.  Divorces,  annulments,  and  legal 
separations  of  subject  shall  be  verified  only 
when  there  is  reason  to  believe  that  the 
grounds  for  the  action  could  reflect  on 
subject's  suitability  for  a  position  of  trust. 

o.  Military  service.  All  military  service  and 
types  of  discharge  during  the  last  15  years 
shall  be  verified. 

p.  Medical  records.  Medical  records  shall 
not  be  reviewed  unless: 

(1)  The  requester  indicates  that  subject's 
medical  records  were  unavailable  for  review 
prior  to  submitting  the  request  for 
investigation,  or 

(2)  The  requester  indicates  that 
unfavorable  information  is  contained  in 
subject's  medical  records,  or 


())  The  subject  lists  one  or  more  of  the 
follbwing  on  the  SPH  or  PSQ: 

(^)  A  history  of  mental  or  nervous 
disorders. 

(I)  That  subject  is  now  or  has  been 
ad(|icted  to  the  use  of  habit-forming  drugs 
sucfi  as  narcotics  or  barbiturates  or  is  now  or 
hasjbeen  a  chronic  user  to  excess  of  alcoholic 
beverages. 

qi  Updating  a  previous  investigation  to  SB/ 
standards.  If  a  previous  investigation  does 
notjsubstantially  meet  the  minimum 
standards  of  an  SBI  or  if  it  is  more  than  5 
yeai-s  old.  a  current  investigation  is  required 
but  may  be  limited  to  that  necessary  to  bring 
the  individual's  file  up  to  date  in  accordance 
will  I  the  investigative  requirements  of  an  SBI. 
Should  new  information  be  developed  during 
the  ;urrent  investigation  that  bears 
unfiivorably  upon  the  individual's  activities 
cov  !red  by  the  previous  investigation,  the 
cun  ent  inquiries  shall  be  expanded  as 
neo  tssary  to  develop  full  details  of  this  new 
information. 

5.  Periodic  Reinvestigation  (PR),  a.  Each 
Dol  military,  civilian,  consultant,  and 
con  ractor  employee  (to  include  foreign 
nati  jnals  holding  a  limited  access 
autl  orization)  occupying  a  critical  sensitive 
pos  tion.  possessing  a  Top  Secret  clearance, 
or  0  xupying  a  special  access  program 
pos  lion  shall  be  the  subject  of  a  PR  initiated 
5  y«  ars  from  the  date  of  completion  of  the 
last  investigation.  The  PR  shall  cover  the 
peri  )d  of  the  last  5  years. 

b,  Minimum  investigative  requirements.  A 
PR  I  hall  include  the  following  minimum 
sco|  e. 

(1  .\'AC.  A  valid  NAC  on  the  SUBJECT  will 
be  c  inducted  in  all  cases.  Additionally,  for 
positions  requiring  SCI  access,  checks  of 
DCII.  FBI/HQ.  FBI/ID  name  check  only,  and 
oth^  agencies  deemed  appropriate,  will  be 
conducted  on  the  SUBJECT'S  current  spouse 
or  c  )habitant.  if  not  previously  conducted. 
Adc  itionally,  NACs  will  be  conducted  on 
imn  ediate  family  members,  18  years  of  age  or 
oldgr,  who  are  aliens  and/or  immigrant 
alietis.  if  not  previously  accomplished. 

(2   Credit.  Credit  bureau  checks  covering 
all  I  laces  where  the  SUBJECT  resided  for  6 
moi  ths  or  more,  on  a  cumulative  basis, 
duri  fig  the  period  of  investigation,  in  the  50 
Stat  !s.  District  of  Columbia.  Puerto  Rico  and 
ove  seas  (where  APO/FPO  addresses  are 
proi  ided),  will  be  conducted. 

f3j|  Sub/eel  interview.  The  interview  should 
covtr  the  entire  period  of  time  since  the  last 
investigation,  not  just  the  last  5-year  period. 
Sigttificunt  information  disclosed  during  the 
inlej-view.  which  has  been  satisfactorily 
covered  during  a  previous  investigation,  need 
not  ^e  explored  again  unless  additional 
releiani  information  warrants  further 
coverage.  An  SI  is  not  required  if  one  of  the 
following  conditions  exists: 

(i^)  The  SUBJECT  is  aboard  a  deployed  ship 
or  '\k  some  remote  area  that  would  cause  the 
interview  to  be  excessively  delayed. 

(p)  The  SUBJECT  is  in  an  overseas  location 
seryiced  by  the  State  Department  or  the  FBI. 

(^)  Employment.  Current  employment  will 
be  Verified.  Military  and  federal  service 
records  will  not  routinely  be  checked,  if 
previously  checked  by  the  requester  when  PR 
wa^  originally  submitted.  Also,  employment 


records  will  be  checked  wherever 
employment  interviews  are  conducted. 
Records  need  be  checked  only  when  they  are 
locally  available,  unless  unfavorable 
information  has  been  detected. 

(5)  Employment  references.  Two 
supervisors  or  co-workers  at  the  most  recent 
place  of  employment  or  duty  station  of  6         ' 
months:  jf  the  current  employment  is  less 
than  6  months  employment  reference 
interviews  will  be  conducted  at  the  next  prior 
place  of  employment,  which  was  at  least  a  6- 
month  duration. 

(6)  Developed  Character  References 
(DCRs).  Two  developed  character  references 
who  are  knowledgeable  of  the  SUBJECT  will 
be  interviewed.  Developed  character 
references  who  were  previously  interviewed 
will  only  be  reinterviewed  when  other 
developed  references  are  not  available. 

(7)  Local  Agency  Checks  (LACsj.  DIS  will 
conduct  local  agency  checks  on  the  SUBJECT 
at  all  plapes  of  residence,  employment,  and 
educatioii  during  the  period  of  investigation, 
regardless  of  duration,  including  overseas 
locationsL 

(8)  Selict  scoping.  When  the  facts  of  the 
case  warrant,  additional  select  scoping  will 
be  acconlplished.  as  necessary,  to  fully 
develop  pr  resolve  an  issue. 

Appendix  B — Request  Procedures 

A.  General.  To  conserve  investigative 
resourcej  and  to  insure  that  personnel 
security  investigations  are  limited  to  those 
essential  to  current  operations  and  are 
clearly  a|ithorized  by  DoD  policies, 
organizations  requesting  investigations  must 
assure  that  continuing  command  attention  is 
given  to  the  investigative  request  process. 

In  this  connection,  it  is  particularly 
important  that  the  provision  of  Executive 
Order  12i56  requiring  strict  limitations  on  the 
disseminfition  of  official  information  and 
material  be  closely  adhered  to  and  that 
investigations  requested  for  issuing 
clearances  are  limited  to  those  instances  in 
which  an  individual  has  a  clear  need  for 
access  to  classified  information.  Similarly, 
investigations  required  to  determine 
eligibility  for  appointment  or  retention  in 
DoD,  in  either  a  civilian  or  military  capacity, 
must  not  be  requested  in  frequency  or  scope 
exceeding  that  provided  for  in  this  part. 

In  view  of  the  foregoing,  the  following 
guideline^  have  been  developed  to  simplify 
and  facilitate  the  investigative  request 
process: 

1.  Limit  requests  for  investigation  to  those 
that  are  essential  to  current  operations  and 
clearly  authorized  by  DoD  policies  and 
attempt  to  utilize  individuals  who,  under  the 
provisions  of  this  part,  have  already  met  the 
security  standard; 

2.  Assure  that  military  personnel  on  whom 
investigative  requests  are  initiated  will  have 
sufficient  time  remaining  in  service  after 
completion  of  the  investigation  to  warrant 
conducting  it; 

3.  Insufe  that  request  forms  and  prescribed 
documentation  are  properly  executed  in 
accordance  with  instructions: 

4.  Dispatch  the  request  directly  to  the  DIS 
Personnel  Investigations  Center: 
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5.  Promptly  notify  the  DIS  Personnel 
Investigations  Center  if  the  investigation  is 
no  longer  needed  (notify  OPM  if  a  NACl  is  no 
longer  needed):  and 

6.  Limit  access  through  strict  need-to-know, 
thereby  requiring  fewer  investigations. 

In  summary,  close  observance  of  the 
above-cited  guidelines  will  allow  the  DIS  to 
operate  more  efficiently  and  permit  more 
effective,  timely,  and  responsive  service  in 
accomplishing  investigations. 

B.  National  Agency  Check  (NAC).  When  a 
NAC  is  requested  an  original  only  of  the  DD 
Form  398-2  (National  Agency  Check  Request) 
and  a  completed  FD  258  (Applicant 
Fingerprint  Card)  are  required.  If  the  request 
is  for  an  E.NTNANC,  an  original  only  of  the 
DD  Form  398-2  and  a  completed  DD  Form 
2280  (Armed  Forces  Fingerprint  Card)  are 
required.  Those  forms  should  be  sent  directly 
to:  Personnel  Investigation  Center.  Defense 
Investigative  Service.  P.O.  Box  1083, 
Baltimore,  Maryland  21203. 

C.  National  Agency  Check  plus  written 
Inquiries  (NACIJ.  When  a  NACI  is  requested, 
an  original  and  one  copy  of  the  SF  85  (Duta 
for  Nonsensitive  or  Noncritical-sensitive 
Position),  an  SF  171  (Personal  Qualifications 
Statement),  and  an  SF  87  (U.S.  Civil  Service 
Commission  Fingerprint  Chart)  shall  be  sent 
directly  to:  Office  of  Personnel  Management, 
Bureau  of  Personnel  Investigations,  NACl 
Center.  Boyers.  Pennsylvania  16018. 

The  notation  "ALL  REFERENCES"  shall  be 
stamped  immediately  above  the  title  at  the 
top  of  the  Standard  Form  85. 

D.  DoD  National  Agency  Check  with 
Inquiries  (DNACl).  1.  When  a  DNACI  is 
requested,  one  copy  of  DD  Form  1879,  an 
original  and  two  copies  of  the  DD  Form  398-2 
(National  Agency  Check  Request),  two  copies 
of  FD  258  (Fingerprint  Card),  and  an  original 
of  DD  Form  2221  (Authority  for  Release  of 
Information  and  Records)  shall  be  sent 
directly  to:  Personnel  Investigations  Center, 
Defense  Investigative  Service,  P.O.  Box  1083, 
Baltimore.  Maryland  21203. 

2.  The  DD  Form  398-2  must  be  completed 
to  cover  the  most  recent  five  year  period.  All 
information,  to  include  items  relative  to 
residences  and  employment,  must  be 
complete  and  accurate  to  avoid  delays  in 
processing. 

E.  Special  Background  Investigation  (SBI)/ 
Background  Investigation  (BI).  1.  When 
requesting  a  BI  or  SBI,  one  copy  of  DD  Form 
1879  (Request  for  Personnel  Security 
Investigation),  an  original  and  four  copifs  of 
DD  Form  .398  (Statement  of  Personnel 

I  listory).  two  copies  of  FD  258,  and  an 
original  of  DD  Form  2221  (Authority  for 
Release  of  Information  and  Records)  shall  be 


sent  directly  to  the:  Personnel  Investigations 
Center,  Defense  Investigative  Service,  P.O. 
Box  454.  Baltimore.  Maryland  21203. 

2.  For  the  BI  and  SBI,  the  DD  Form  398  must 
be  completed  to  cover  the  most  recent  five 
and  15  year  period,  respectively,  or  since  the 
18th  birthday,  whichever  is  shorter. 

F.  Periodic  Reinvestigation  (PR).  1.  PRs 
shall  be  requested  only  in  such  cases  as  are 
authorized  by  S  154.19  (a)  through  (k)  of  this 
part. 

a.  For  a  PR  requested  in  accordance  with 
§  154.19  (a)  and  (k)  and  the  DD  Form  1879 
must  be  accompanied  by  the  following 
documents: 

(1)  Original  and  four  copies  of  DD  Form 
398. 

(2)  Two  copies  of  FD-258. 

(3)  Original  copy  of  DD  Form  2221. 

b.  In  processing  PRs.  previous  investigative 
reports  will  not  be  requested  by  the 
requesting  organization,  unless  significant 
derogatory  or  adverse  information, 
postdating  the  most  recent  favorable 
adjudication,  is  developed  during  the  course 
of  reviewing  other  locally  available  records. 
In  the  latter  instance,  requests  for  previous 
investigative  reports  may  only  be  made  if  it  is 
determined  by  the  requesting  organization 
that  the  derogatory  information  is  so 
significant  that  a  review  of  previous 
investigative  reports  is  necessary  for  current 
adjudicative  determinations. 

2.  No  abbreviated  version  of  DD  Form  398 
may  be  submitted  in  connection  with  a  PR. 

3.  The  PR  request  shall  be  sent  to  the 
address  in  paragraph  E.l. 

G.  Additional  investigation  to  resolve 
derogatory  or  adverse  information.  1. 
Requests  for  additional  investigation  required 
to  resolve  derogatory  or  adverse  information 
shall  be  submitted  by  DD  Form  1879  (Request 
for  Personnel  Security  Investigation)  to  the: 
Defense  Investigative  Service,  P.O.  Box  454, 
Baltimore,  Maryland  21203. 

Such  requests  shall  set  forth  the  basis  for 
the  additional  investigation  and  describe  the 
specific  matter  to  be  substantiated  or 
disproved. 

2.  The  request  should  be  accompanied  by 
an  original  and  four  copies  of  the  DD  Form 
398.  where  appropriate,  two  copies  of  FI3-258 
and  an  original  copy  of  DD  Form  2221.  unless 
such  documentation  was  submitted  within 
the  last  12  months  to  DIS  as  part  of  a  NAC  or 
other  personnel  security  investigation.  If 
pertinent,  the  results  of  a  recently  completed 
NAC,  NACI,  or  other  related  investigative 
reports  available  should  also  accompany  the 
request. 

1 1.  Obtaining  results  of  prior  investigations. 
Requesters  requiring  verification  of  a 
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specified  type  of  personnel  security 
investigation,  and/or  requiring  copies  of  prior 
investigations  conducted  by  the  DIS  shall 
submit  requests  by  letter  or  message  to: 
Defense  Investigative  Service  Investigative 
Files  Division,  P.O.  Box  1211.  Baltimore, 
Maryland  21203,  Message  Address:  DIS  PIC 
BALTIMORE  MD/  /D0640. 

The  request  will  include  subject's  name, 
grade,  social  security  number,  date  and  p!d';e 
of  birth,  and  DIS  case  control  number  if 
known. 

1.  Requesting  postadjudication  cases.  1. 
Requests  pertaining  to  issues  arising  after 
adjudication  of  an  investigation 
(postadjudication  cases)  shall  be  addressed 
to  DIS  on  a  DD  Form  1879  accompanied  by  a 
DD  Form  398,  where  appropriate. 

2.  All  requests  for  initial  investigations  will 
be  submitted  to  PIC  regardless  of  their 
urgency.  If.  however,  there  is  an  urgent  need 
for  a  postadjudication  investigation,  or  the 
mailing  of  a  request  to  PIC  for  initiation  of  a 
postadjudication  case  would  prejudice  timely 
pursuit  of  investigative  action,  the  DD  Form 
1879  may  be  directed  for  initiation,  in 
CONUS.  to  the  nearest  DIS  Field  OfHce.  and 
in  overseas  locations,  to  the  military 
investigative  service  element  supporting  the 
requester  (Appendix  1).  The  field  element 
(either  DIS  or  the  military  investigative 
agency)  will  subsequently  forward  either  the 
DD  Form  1879  or  completed  investigation  to 
PIC. 

3.  A  fully  executed  DD  Form  1879  and 
appropriate  supporting  documents  may  not 
be  immediately  available.  Further,  a  case  that 
is  based  on  sensitive  security  issues  may  be 
compromised  by  a  request  that  the  subject 
submit  a  DD  Form  398.  A  brief  explanation 
should  appear  on  DD  Form  1879s  which  does 
not  include  complete  supporting 
documentation. 

J.  Bequests  involving  contractor 
employees.  To  preclude  duplicative 
investigative  requests  and  double  handling  of 
contractor  employee  cases  involving  access 
to  classified  information,  all  requests  for 
investigation  of  contractor  personnel  must  be 
submitted,  using  authorized  industrial 
security  clearance  forms,  for  processing 
through  the  Defense  Industrial  Security 
Clearance  Office,  except  for  programs  in 
which  specific  approval  has  been  obtained 
from  the  Deputy  Under  Secretary  of  Defense 
for  Policy  to  utilize  other  procedures. 

K.  Responsibility  for  proper  documentation 
of  requests.  The  official  signing  the  request 
for  investigation  shall  be  responsible  for 
insuring  that  all  documentation  is  completed 
in  accordance  with  these  instructions. 


H  the  individual  is  a: 


U.S.  national  military  memtjer,  civilian,  consultant,  Of 
contractor  employee. 

U^  oationai  civdian  enF»ployee 

U.S.  national  military  member,  DoD  civilian  or  contrac- 
tor employee. 


Then  a  BI  ts  required  before: 


Top  Secret  clearance 


Granting  final  clearance. 
!  Assignment  to  the  position. 


Assignment  to  a  "Crilical"  sensitive  position 

Occupying  a  "crrtical"  position  in  the  Nuclear  Weapon  |  Occupying  a  "critical"  position. 
Personnel  Reliability  Program  (PRP). 
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Guide  for  R€Questing  Backgrouno  Investigations  (B1)  (Table  1)— Continued 


U.S.  national  miWary  member  or  civHian  empfoyee. 
U.S.  national  military  member  or  civrtian  emjjtoyee. 


Immigrant  alien 

Non-U.S.  national  employee  excluding  immigrant  alien. 

Non-U. S.  national  nominee  nvlitary  education  and  ori- 
entation program  (from  a  country  fisted  at  Appendix 
G). 

U.S.  national  military  memt>er  DoO  civilian  or  contrac- 
tor employee. 

U.S.  national  military  n^ember,  DoD  civilian  or  contrac- 
tor employee  assigned  to  NATO. 


Granting,  denying  clearances t 

Membership  on  security  screening,  hearing,  or  review 

board. 
Limited  access  to  Secret  or  Confidential  information 


Limited  access  to  Secret  or  Confidential  information.. 
j  Education  and  orientation  for  of  military  personnel 


Assignment  to  a  category  two  Presidential  Support 

position. 
Access  to  NATO  COSMIC  information „ 


Performing  cteararxie   functions. 
Appointment  to  ttie  board,      i 

Issuing  limited  access  authoriza- 
tion (Note  1). 

Issuing  limited  access  authoriza- 
tion. 

Before  performing  duties.  ' 


Assignment. 

Access  may  be  granted. 


Note  1.— 6J  wiH  cover  a  10  year  scope. 


Guide  for  Reouestinq  Special  Background  Investigations  (SBI)  (Tacle  2) 


T 


If  the  individual  is  a: 


B 
And  duties  require: 


Then  a  SBI  is  required  before: 


US.  national  military  member,  DoD  civilian,  consult- 
ant, or  contractor  employee. 


Access  to  SCI „ 

Assisgnment  to  a  category  one  Presidential  Support 

position. 

Access  to  SIOP-ESI 

Assignment  to  the  Natiortal  Security  Agency 

Access  to  other  Special  Access  programs  approved 

under  §  154.17(g). 
Assignment  to  personnel  security,  counterintelligence 

or  criminal  investigative  or  direct  investigative  sup 

port  duties. 


Granting  Access. 
Assignment. 

Granting  access. 
Assignment. 
Granting  access. 

Assignment 


Guide  for  Requesting  Periodic  Reinvestigations  (PR)  (Table  c  ) 


If  the  individual  is  a: 


U.S.  national  military  member,  OoO  civilian,  consult- 
ant, or  contractor  employee. 


And  duties  require: 


Access  to  SO 

Top  Secret  Clearance . 


Access  to  NATO  COSMIC „ 

Assignment  to  Presidential  Support  activities . 


US.  national  civilian  employee Assignment  to  a  "Critical"  sensitive  position 

Non-U. S.  national  employee _ ,  Current  limited  access  authorization  to  Secret  or  OjiV 

!     fidential  Information. 


Then  a  PR  is  required  before: 


5  years  from  date  of  last  SBI/BI 

or  PR. 
5  years  from  date  of  last  SBI/BI 

or  PR. 
5  years  from  date  of  last  SBI/BI 

or  PR. 
5  years  from  date  of  last  SB4/BI 

or  PR. 
5  years  from  last  SBI/BI  or  PR. 
5  years  from  last  SBI/BI  or  PR. 
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Guide  for  Requesting  DOD  National  Agency  Check  With  Inquiries  (DNACI)  or  NACI  (Table  4) 


If  the  individual  is  a: 


U.S.  national  niilitary  member  or  contractor. 


U.S.  national  civilian  employee  or  consultant.. 


U.S.  national  military  memtjer,  DoD  civilian  or  contrac- 
tor employee. 
Applicant  for  appointment  as  a  commissioned  officer... 


Naval  Academy  Midshipman,  Military  Academy  Cadet, 

or  Air  Force  Academy  Cadet. 
Reserve  Officer  Training  Corps  Cadet  of  Midshipman..., 


B 


And  duties  require: 


Secret  clearance. 


Interim  Secret  Clearance. 


Secret  clearance 

Interim  Secret  Clearance . 


Appointment  to  "Non  Critical"  sensitive  position 

Occupying   a   "controlled"   position  in  the  Nuclear 

Weapon  PRR. 
Commission  in  the  Award  Forces 


Enrollment.. 


Entry   to  advanced 
Program. 


course  or  College  Scholarship 


Then  DNACI /NACI  is  required 


Before  granting  clearance  (note 

1). 
May    be    automatically    issued 

(note  2). 
Before  granting  clearance. 
May    be    automatically    issued 

(note  3). 
Before  appointment. 
Before  assignment. 

Before  appointment  (after  ap- 
pointment for  health  profes- 
sionals, chaplains,  and  attor- 
neys, under  conditions  author- 
ized by  §  154.15(d)  of  this 
part). 

To  be  initiated  90  days  after 
entry. 

Then  a  DNACI  is  required  to  be 
initiated  90  days  after  entry. 


Note  1.— First  term  enlistees  shall  require  an  ENTNAC  ' 

w^!f  \~l?^'^r^n  °°  ^°ll?  ^K  ®:^  '*  favorably  reviewed,  local  records  check  favorably  accomplished,  and  DNACI  initiated 

Guide  for  Requesting  National  Agency  Checks  (NAC)  (Table  5) 


If  the  individual  is  a: 


A  first-term  enlistee . 


Pnor  service  member  reentering  military  service  after 
break  in  Federal  employment  exceeding  1  year. 

Nominee  for  military  education  and  orientation  pro- 
gram. 

U.S.  national  military,  DoD  civilian,  or  contractor  em- 
ployee. 

Nonappropriated  fund  instrumentality  (tMAFI)  civilian 
employee. 


Persons  requiring  access  to  chemical  agents 

U.S.  national,  civilian  employee  nominee  for  customs 

inspection  duties. 
Red  Cross/United  States  Organization  personnel 


U.S.  national 

Foreign  national  employed  overseas . 


And  duties  require: 


Retention  In  the  Armed  Forces  (including  National 

Guard  and  Reserve). 
Retention  in  the  Armed  Forces  (including  National 

Guard  and  Resen/e). 
Education  and  orientation  of  military  personnel 


Access  to  restricted  areas,  sensitive  information, 
equipment  as  defined  in  §  154.18(b). 

Appointment  as  NAFI  custodian 

Accountability  for  non  appropriated  funds 


or 


Fiscal  responsibility  as  determined  by  NAFI  custodian. 


Other  "positions  of  trust" 

Access  to  or  security  of  chemical  agents.. 
Wavier  under  provisions  of  §  154.18(d) 


Assignment  with  the  Armed  Forces  overseas.. 


DoD  building  pass „ 

No  access  to  classified  infornation.. 


Then  a  NAC  is  required: 

To  be  initiated  NLT  three  work 
days  after  entry  (note  1). 

To  be  initiated  NLT  three  work 
days  after  reentry. 

Before  performing  duties  (note 
2). 

Before  authorizing  entry. 

Before  appointment. 

Before  completion  of  probation- 
ary penod. 

Before  completion  of  probation- 
ary p)eriod. 

Before  appointment. 

Before  assignment. 

Before  appointment  (note  3). 

Before  assignn^ent  (See  note  4 
for  foreign  national  personnel). 
Prior  to  issuance. 
Prior  to  employment  (note  4). 


Note  1.— Request  ENTNAC  only. 

M«lf  f'A^w'^fP'nlJfr®'®  ff  ^onnel  wh<Ke  country  of  origin  is  a  country  listed  at  Appendix  G,  a  Bl  will  be  required  (See  §154  18(1)) 
M^  !  l~f  NAC  not  over  5  years  old  suffices  unless  there  has  been  a  break  in  employment  over  12  months.  Then  Vcurrent  NAC  is^quired 
"i  nltonafll^Pi      H  rhPr^M    ''°"^'^'  °^  *^^  "°^'  government  law  enforcement  and  security  agency  record  checks  at  th^  cj  s  |te 


Note  4 


(province),  and  national  level,  and  (b)  DCH 


Appendix  D — Reporting  of  Nonderogatory 
Cases 

Background  Investigation  (Bl)  and  Special 
Background  Investigation  (SBI)  shall  be 
considered  as  devoid  of  significant  adverse 
mformation  unless  they  contain  information 
listed  below: 

1.  Incidents,  infractions,  offenses,  charges, 
citations,  arrests,  suspicion  or  allegations  of 


illegal  use  or  abuse  of  drugs  or  alcohol,  theft 
or  dishonesty,  unreliability,  irresponsibility, 
immaturity,  instability  or  recklessness,  the 
use  of  force,  violence  or  weapons  or  actions 
that  indicate  disregard  for  the  law  due  to 
multiplicity  of  minor  infractions. 

2.  All  indications  of  moral  turpitude, 
heterosexual  promiscuity,  aberrant,  deviant, 
or  bizarre  sexual  conduct  or  behavior. 


transveslitism,  transsexualism,  indecent 
exposure,  rape,  contributing  to  the 
delinquency  of  a  minor,  child  moleslalion. 
wife-swapping,  window-peeping,  and  similar 
situations  from  whatever  source.  Unlisted 
full-lime  employment  or  education:  full-time 
education  or  employment  that  cannot  b« 
verified  by  any  reference  or  record  source  or 
that  contains  indications  of  falsified 


ii: 
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education  or  employment  experience. 
Records  or  testimony  of  employment, 
education,  or  military  service  where  the 
individual  was  involved  in  serious  offenses 
or  incidents  that  would  reflect  adversely  on 
the  honesty,  relfability,  trustworthiness,  or 
stability  of  the  individual. 

3.  Foreign  travel,  education,  visits, 
correspondence,  relatives,  or  contact  with 
persons  from  or  living  in  a  designated 
country  (Appsndix  G). 

4.  Mental,  nervous,  emotional, 
psychological,  psychiatric,  or  character 
disorders/behavior  or  treatment  reported  or 
alleged  from  any  source, 

5.  Excessive  indebtedness,  bad  checks, 
financial  difficulties  or  irresponsibility, 
unexplained  affluence,  bankruptcy,  or 
evidence  of  living  beyond  the  individual's 
means. 

6.  Any  other  significant  information 
relating  to  the  criteria  included  in  paragraphs 
(a)  through  (q)  of  §  154.7  or  Appendix  H  of 
this  part. 

Appendix  E — Personnel  Security 
Determiiiation  Authorities 

A.  Officials  authorized  to  grant,  deny  or 
reioke  personnel  security  clearances  (Top 
Secret,  Secret,  and  Confidential): 

1.  Secretary  of  Defense  and/or  designee 

2.  Secretary  of  the  Army  and/or  designee 

3.  Secretary  of  the  Navy  and/or  designee 

4.  Secretary  of  the  Air  Force  and/or  designee 

5.  Chairman,  Joint  Chiefs  of  Staff  and/or 
designee 

6.  Directors  of  the  Defense  Agencies  and/or 
designee 

7.  Commanders  of  the  Unified  and  Specified 
Commands  and/or  designee 

B.  Officials  authorized  to  grant  Limited 
Access  Authorizations: 

1.  Secretaries  of  the  Military  Departments 
and/or  designee 

2.  Director.  Washington  Headquarters 
Service  for  OSD  and/or  designee 

3.  Chairman,  ICS  and/ or  designee 

4.  Directors  of  the  Defense  Agencies  and/or 
designee 

5.  Commanders,  Unified  and  Specified 
Commands  and/or  designee 

C.  Officials  authorized  to  grant  access  to 
SCI: 

Director.  NSA— for  NSA 

Director,  DIA— for  OSD.  0)CS.  and  Defense 

Agencies 
Senior  Officers  of  (he  Intelligence  Community 

of  the  Army.  Navy,  and  Air  Force — for  their 

respective  Military  Departments,  or  their 

single  designee. 

D.  Officials  authorized  to  certify  personnel 
under  their  jurisdiction  for  access  to 
Restricted  Data  (to  include  Critical  Nuclear 
Weapon  Design  Information):  see  enclosure 
to  DoD  Directive  5210.2, 

E.  Officials  authorized  to  approve 
personnel  for  assignment  to  Presidential 
Support  activities:  The  Elxecutive  Secretary  to 
the  Secretary  and  Deputy  Secretary  of 
Defense  or  designee. 

F.  Officials  authorized  to  grant  access  to 
SIOP-ESl: 

1.  Director  of  Strategic  Target  Planning 

2.  Director,  joint  Staff.  OJCS 

3.  Chief  of  Staff.  MS.  Army 


4.  Ctiief  of  Naval  Operations 

5.  Chief  of  Staff.  U.S.  Air  Force 

6.  Commandant  of  the  Marine  Corps 

7.  Commanders  of  Unified  and  Specified 
Commands 

8.  Ttle  authority  to  grant  access  delegated 
abpve  may  tie  further  delegated  in  writing 
by  the  above  officials  to  the  appropriate 
subordinates. 

G.  Officials  authorized  to  designate 
sensitive  positions: 

1.  Heads  of  DoD  Components  or  their 
designees  for  critical-sensitive  positions. 

2.  Organizational  commanders  for 
noncritical-sensitive  positions. 

H.  Nonappropriated  Fund  Positions  of 
Trust 

Officials  authorized  to  designate 
non^propriated  fund  positions  of  trust: 
Heads  of  DoD  Components  and/or  their 
designees. 

Appf  ndix  F — Guidelines  for  Conducting 
Prenomination  Personal  Interviews 

A.  Purpose.  The  purpose  of  the  personal 
interview  is  to  assist  in  determining  the 
acc^tability  of  an  individual  for  nomination 
and  further  processing  for  a  position  requiring 
anSBL 

B.  Scope.  Questions  asked  during  the 
course  of  a  personal  interview  must  have  a 
relevance  to  a  security  determination.  Care 
must  be  taken  not  to  inject  improper  matters 
into  the  personal  interview.  For  example, 
religious  beliefs  and  affiliations,  beliefs  and 
opinions  regarding  racial  matters,  political 
beliefs  and  affiliations  of  a  nonsubversive 
nature,  opinions  regarding  the 
constitutionality  of  legislative  policies,  and 
affiliations  with  labor  unions  and  fraternal 
ofgatiizations  are  not  proper  subjects  for 
inquiry.  Department  of  Defense 
representatives  conducting  personal 
interviews  should  always  be  prepared  to 
explain  the  relevance  of  their  inquiries. 
Adverse  inferences  shall  not  be  drawn  from 
the  refusal  of  a  person  to  answer  questions 
the  nelevance  of  which  has  not  been 
established. 

C  The  interviewer.  Except  as  prescribed  in 
par^raph  B.  above,  persons  conducting 
personal  interviews  normally  will  have  broad 
latitude  in  performing  this  essential  and 
important  function  and.  therefore,  a  high 
premium  must  necessarily  be  placed  upon  the 
exeicise  of  good  judgment  and  common 
sense.  To  insure  that  personal  interviews  are 
conducted  in  a  manner  that  does  not  violate 
lawful  civil  and  private  rights  or  discourage 
lawful  political  activity  in  any  of  its  fornis.  or 
intimidate  free  expression,  it  is  necessary 
that. interviewers  have  a  keen  and  well- 
developed  awareness  of  and  respect  for  the 
rights  of  interviewees.  Interviewers  shall 
nev^r  offer  an  opinion  as  to  the  relevance  or 
sigrificance  of  information  provided  by  the 
interviewee  to  eligibility  for  access  to  SCI.  If 
explanation  in  this  regard  is  required,  the 
interviewer  will  indicate  that  the  sole 
function  of  the  interview  is  to  obtain 
information  and  that  the  determination  of 
relevance  or  significance  to  the  individual's 
eligibility  will  be  made  by  other  des'tgnated 
officials. 

Dl  Interview  procedures.  1.  The  Head  of  the 
DoO  Component  concerned  shall  es(at>li«h 


uniform  procedures  for  conducting  the 
interview  that  are  designed  to  elicit 
information  relevant  to  making  a 
determination  of  whether  the  interviewee,  on 
the  basis  of  the  interview  and  other  locally 
available  information  (DD  398.  Personnel 
Security  Investigation  Questionnaire, 
personnel  records,  security  file,  etc.),  is 
considered  acceptable  for  nomination  and 
further  processing. 

2.  Such  procedures  shall  be  structured  to 
insure  the  interviewee  his  full  rights  under 
the  Constitution  of  the  United  States,  the 
Privacy  Act  of  1974  and  other  applicable 
statutes  atid  regulations. 

E.  Protection  of  interview  results.  All 
information  developed  during  the  course  of 
the  interview  shall  be  maintained  in 
personnel  security  channels  and  made 
available  only  to  those  authorities  who  have 
a  need-to-know  in  connection  with  the 
processing  of  an  individual's  nomination  for 
duties  requiring  access  to  SCI  or  those  who 
need  access  to  information  either  to  conduct 
the  required  SBl  or  to  adjudicate  the  matter 
of  the  interviewee's  eligibility  for  access  to 
SCI.  or  as  otherwise  authorized  by  Executive 
order  or  statute. 

F.  Acceptability  determination.  1.  The  ' 
determination  of  the  interviewee's 
acceptability  for  nomination  for  duties 
requiring  access  to  sensitive  information 
shall  be  made  by  the  commander,  or 
designee,  of  the  DoD  organization  that  is 
considering  nominating  the  interviewee  for 
such  duties. 

2.  Criteria  guidelines  contained  in  DCID  1/ 
14  upon  vfhich  the  acceptability  for 
nomination  determination  is  to  be  based  shall 
be  provided  to  commanders  of  DoD 
organizations  who  may  nominate  individuals 
for  access  to  SCI  and  shall  be  consistent  with 
those  established  by  the  Senior  Officer  of  the 
Intelligence  Community  of  the  Component 
concerned  with  respect  to  acceptability  for 
nomination  to  duties  requiring  access  to  SCI. 

Appendix  G — List  of  Designated  Countries' 


Cauitry  or  area 


Algttanstan 

Albws 

A«90l» I 

Berlin  (Sovi«(  Sactor) 

Bulgana 

Cambodia  (Kampuchea) 

Cuoa 

Czechosiev^ua.. 

Estonia 

Elhiofxa 


vaua 


Qerman  Oe*ocratic  BopuWiC  (East 

Germany). 
Hwtganan  F^gple  s  fiepuMc  (Hun- 
gary) 

Iran. 
Iraq 

Democfanc  'People's   Rcpottic   ot 
Korea  (Nonh  Korea) 

Laos , 

Latvia - 


;-::zit= 


Approximate  cor^trol 
dale 


itJot 


Libyan  ArabfRepuWic 

Mongolian       People's       Republic 

(Outer  Mongott). 
Nicaragua 
Poland     .. 
Rumania .. 
SouHwn  Y4 
Syna 


Apm  1978 
January  1946 
Novamber  t97S 
Apni  1946 
Octobar  1946 
April  1975 
December  1960 
February  1948 
June  1940 
September  1974 
April  1946 

Juw  1947 

February  1978 
July  1958 
September  1945 

June  1977 
Juns  1940. 
September  1969 

! 

July  1979 
February  1947 
December  1947 
Ji»«196» 
February  I9S8 


See  Afpendix  G,  DoD  C-«l<K.n-M-l. 


Vol.  52.  No.  67  /  Wednesday.  April  a  1987  /  Rules  and  Rejmlations  11249 


CQufHry  Of  af«a 


AooKuMTisle  confcx 
dale 


Unon  ol  Sov«i  Sooalist  RefRjbhcs    |  October  r922 
Democialic    ReouMic    <H    Vkelnam  |  Oecsmbet  twe 

(North  Viewam),  j 

Sovilti  Vietnam, ^k  1975 

Vjgosiawa  i  Noveintwf  t945 

Kufiie  islands  and  Soutti  Saknakn  I  Sepiefnbe<  1945 

(Kata)ulol 


Appendix  M— Adjudication  Potic>' 

GfnfixjI.  The  following  adjudication  poHcy 
has  been  developed  to  assist  DoD 
adjudicators  in  making  determinations  with 
rfspect  to  an  individual's  eligibility  for 
employment  or  retention  in  sensitive  duties 
or  eligibility  for  access  to  classified 
information.  Adjudication  policy  relative  to 
arcess  to  sensitive  comparlmented 
information  is  contained  in  DCID  Vm. 

While  reasonable  consistency  in  reaching 
adjudicative  determinations  is  desirable,  the 
nature  and  coraplexilies  of  human  behavior 
preclude  the  development  of  a  single  set  of 
guidelines  or  policies  that  is  equally 
rtpplicable  in  every  personnel  security  case. 
Accordingly,  the  following  adjudication 
policy  is  not  intended  to  be  interpreted  as 
inflexible  rules  of  procedure.  The  following 
policy  requires  dependence  on  the 
adjudicator's  sound  judgment  mature 
thinking,  and  careful  analysis  as  each  case 
must  be  weighed  on  its  own  merits,  taking 
into  consideration  all  relevant  circumstances, 
and  prior  experience  in  similar  cases  as  well 
as  the  guidelines  contained  in  the 
adjudication  policy,  which  have  been 
compiled  from  common  experience  in 
personnel  security  determinations. 

Each  adjudication  is  to  be  an  overall 
common  sense  determination  based  upon 
consideration  and  assessment  of  all  available 
information,  both  favorable  and  unfavorable, 
with  particular  emphasis  being  placed  on  the 
seriousness,  recency,  frequency  and 
motivation  for  the  individual's  conduct:  the 
pxlenl  to  which  conduct  was  negligent, 
willful,  voluntary,  or  undertaken  with 
ktiowleiige  of  the  circumstances  or 
consequences  involved:  and.  to  the  extent 
that  it  can  be  estimated,  the  probability  that 
conduct  will  or  will  not  continue  in  the  future. 
The  listed  "Disqualifying  Factors"  and 
"Mitigating  Factors"  in  this  set  of 
Adjudication  Policies  reflect  the 
consideration  of  those  factors  of  seriousness, 
recency,  frequency,  motivation,  etc..  to 
common  situations  and  types  of  behavior 
encountered  in  personnel  security 
adjudications,  and  should  be  followed 
whenever  an  individual  case  can  be 
measured  against  this  policy  guidance. 
Common  sense  may  occasionally  necessitate 
deviations  from  this  policy  guidance,  but  such 
deviations  should  not  be  frequently  made  and 
must  be  carefully  explained  and  documented. 

The  "Disqualifying  Factors"  provided 
herein  establish  some  of  the  types  of  serious 
conduct  under  the  cnleri«  that  can  justify  a 
detennination  to  deny  or  revoke  an 
individual's  eligibility  for  access  t«  classified 
inform;4tion.  or  appointment  to.  or  retention 
in  sensitive  duties.  The  "Mitigating  Factors" 
establish  some  uf  the  types  of  circumstances 
that  may  mitigate  the  conduct  listed  under 
the  "Disqualifying  Factors".  Any 


ur  .Kiniiii.>uoii  uiuM  .ntiuue  u  con.sujerutioil 
of  both  the  conduct  listed  under 
"Disqualifying  Factors  "  and  any 
circumstances  listed  under  the  appropriate  or 
corresponding  "MiUgaling  Factors  ". 

The  adjudication  policy  is  subdivided  into 
sections  appropriate  to  each  of  the  criteria 
provided  in  §  154.7  of  this  pari,  except 
§  154.7(i)  for  which  conduct  under  any  of  the 
"Disqualifying  Factors  "  of  the  adjudication 
policy  or  any  other  types  of  conduct  may  be 
appropriately  included,  if  it  meets  the 
definition  of  §  154. 7(i). 

In  all  adjudications,  the  protection  of  the 
national  security  shall  be  the  paramount 
determinant.  In  the  last  analysis,  a  final 
decision  in  each  case  must  h*  arrived  at  by 
applying  the  standard  that  the  issuance  of  the 
clearance  or  assignment  to  the  sensitive 
position  is  "clearly  consistent  with  the 
interests  of  national  security." 

Loyally 

(See  S  1S4.7  (a)  through  |d)). 

Basis:  Coinmissiun  of  any  act  of  sabotage, 
espionage,  treason,  terrorism,  anarchy, 
sedition,  or  attempts  threat  or  preparation 
therefor,  or  conspiring  with  or  aiding  or 
abetting  another  to  commit  or  attempt  to 
commit  any  such  act.  Establishing  or 
continuing  a  sympiatbetic  association  with  a 
saboteur,  spy.  traitor,  sedifionist,  anarchist, 
terrorist,  revolutionist,  or  with  an  espionage 
or  other  secret  agent  or  similar  representative 
of  a  foreign  nation  whose  interests  may  be 
inimical  to  the  interests  of  the  United  States, 
or  with  any  person  who  advocates  the  use  of 
force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  to  alter 
the  form  of  Government  of  the  United  States 
by  unconstitutional  means.  Advocacy  or  use 
of  force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  to  alter 
the  form  of  Government  of  the  United  States 
by  unconstitutional  means.  Knowing 
membership  with  the  specific  intent  of 
furthering  the  aims  of,  or  adherence  to  and 
active  participation  in  any  foreign  or 
domestic  organization,  association, 
movement,  group  or  combination  of  persons 
(hereafter  referred  to  as  organizations)  which 
unlawfully  advocates  or  practices  the 
commission  of  acts  of  force  or  violence  to 
prevent  others  from  exercising  their  rights 
under  the  Constitution  or  laws  of  the  United 
Slates  or  of  any  Stale  or  which  seeks  to 
overthrow  the  Government  of  the  United 
Slates  or  any  State  or  subdivision  thereof  by 
unlawful  means. 

Disqualifying  Factors  (behavior  falls 
within  one  or  more  of  the  following 
categories): 

1.  Furnishing  a  representative  of  a  foreign 
government  information  or  data  which  could 
damage  the  national  security  of  the  United 
States. 

2.  Membership  in  an  organization  that  has 
been  characterized  by  the  Dep<irtment  of 
justice  as  one  which  meets  the  criteria  in  the 
above  cited  "Basis." 

3.  Knowing  participation  in  acts  that 
involve  force  or  violence  or  threats  of  force  or 
violence  to  prevent  others  from  exercising 
their  rights  under  the  Constitution  or  to 
overthrow  or  alter  the  form  of  government  of 
the  United  States  or  of  any  State. 


4.  MuneUrv  cu.".:nbu;iuni>.  service,  of  oltier 
support  of  the  organization  defined  in 
"Basis  ",  above,  with  the  intent  of  furthering 
the  unlawful  objectives  of  the  organization 

5.  Participation,  support,  aid.  comfort  or 
sympathetic  association  with  persons. 
groufM.  organizations  involved  in  terrorist 
activities,  threats,  or  acts. 

6.  Evidence  of  continuing  sympathy  with 
the  unlawful  aims  and  objectives  of  such  an 
organization,  as  defined  in  the  "Basis  "  above. 

7.  Holding  a  position  of  major  doctrinal  or 
managerial  influence  in  an  organization  as 
defined  in  the  "Basis"  above. 

Mitigating  Factors  (circumstances  which 
may  mitigate  disqualifying  information): 

1.  Lack  of  knowledge  or  understanding  of 
the  unlawful  aims  of  the  organization. 

2.  Affiliation  or  activity  occurred  during 
adolescent/young  adult  years  (17-25),  more 
than  5  years  has  passed  since  affiliation  was 
severed,  and  aRihation  was  due  to 
immaturity. 

3.  Affiliation  for  less  than  a  year  out  of 
curiosity  or  academic  interest. 

4.  Sympathy  or  support  limited  to  the 
lawful  objectives  of  the  organization. 

Foreign  Preference 

(See  5  154.7(fl). 

Basis:  Performing  or  attempting  to  one's 
perform  duties,  acceptance  and  active 
maintenance  of  dual  citizenship,  or  other  acts 
conducted  in  a  manner  which  serve  or  which 
could  be  expected  to  serve  the  interests  of 
another  government  in  preference  to  the 
Interests  of  the  United  States. 

Disqualifying  Factors  (behavior  falls 
within  one  or  more  of  the  following 
categories): 

1.  The  active  maintenance  of  dual 
citizenship,  by  one  or  more  of  the  following; 

a.  Possession  of  a  passport  issued  by  a 
foreign  nation  and  use  of  this  passport  to 
obtain  legal  entry  into  any  sovereign  state  in 
preference  to  use  of  a  U.S.  passport. 

b.  .Military  service  in  the  armed  forces  of  a 
foreign  nation  or  the  willingness  to  comply 
with  an  obligation  to  so  serve,  or  the 
willingness  to  bear  arms  at  any  time  in  the 
future  on  behalf  of  the  foreign  state. 

c.  Exercise  or  acceptance  of  rights, 
privileges  or  benefits  offered  by  the  foreign 
state  to  its  citizens,  (e.g.,  votmg  in  a  foreign 
election;  receipt  of  honors  or  titles;  financial 
compensation  due  to  employment/retirement, 
educational  or  medical  or  other  social 
welfare  benefits),  in  preference  to  those  of 
the  United  States. 

d.  Travel  to  or  residence  in  the  foreign  state 
for  the  purpose  of  fulfilling  citizenship 
requirements  or  obligations. 

e.  Maintenance  of  dual  citizenship  to 
protect  financial  interests,  to  include  property 
ownership,  or  employment  or  inheritance 
rights  in  the  foreign  state. 

f.  Registration  for  military  service  or 
registration  with  a  foreign  office,  embassy  or 
consulate  to  obtain  benefits. 

2.  Employment  as  an  agent  or  other  official 
representative  of  a  foreign  government,  or 
seeking  or  holding  political  office  in  a  foreign 
slate. 

3.  Use  of  a  U.S.  Government  position  of 
trust  or  responsibility  to  influence  decisions 
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in  order  to  serve  the  interests  of  another 
government  in  preference  to  those  of  the 
United  States. 

Mitigating  Factors  (circumstances  which 
may  mitigate  disquahfying  information): 

1.  Claim  of  dual  citizenship  is  with  a 
foreign  country  whose  interests  are  not 
inimical  to  those  of  the  United  States  and  is 
based  solely  on  applicant's  or  applicant's 
parent(s)'  birth,  the  applicant  has  not  actively 
maintained  citizenship  in  the  last  ten  years 
and  indicates  he  or  she  will  not  in  the  future 
act  so  as  to  pursue  this  claim. 

2.  Military  service  while  a  U.S.  citizen  was 
in  the  armed  forces  of  a  state  whose  interests 
are  not  inimical  to  those  of  the  United  States 
and  such  service  was  officially  sanctioned  by 
United  States  authorities. 

3.  Employment  is  as  a  consultant  only  and 
services  provided  is  of  the  type  sanctioned  by 
the  United  States  Government. 

Security  Responsibility  Safeguards 

(See  §  154.7  (g)  and  (e)). 

Basis:  Disregard  of  public  law,  Statutes. 
Executive  Orders  or  Regulations,  including 
violation  of  security  regulations  or  practices, 
or  unauthorized  disclosure  to  any  person  of 
classified  information,  or  of  other 
information,  disclosure  of  which  is  prohibited 
by  Statute,  Executive  Order  or  Regulation. 

Disqualifying  Factors:  (behavior  falls 
within  one  or  more  of  the  following 
categories): 

1.  Deliberate  or  reckless  disregard  of 
security  regulations,  public  law,  statutes  or 
Executive  Orders  which  could  have  resulted 
in  the  loss  or  compromise  of  classified 
information. 

2.  Deliberate  or  reckless  violations  of 
security  regulations,  including,  but  not  limited 
to.  taking  classified  information  home  or 
carrying  classified  data  while  in  a  travel 
status  without  proper  authorization, 
intentionally  copying  classified  documents  in 
order  to  obsure  classification  markings, 
disseminating  classified  information  to 
cleared  personnel  who  have  no  "need  to 
know",  or  disclosing  classified  information, 
or  other  information,  disclosure  of  which  is 
prohibited  by  Statute,  Executive  Order  or 
Regulation,  to  persons  who  are  not  cleared  or 
authorized  to  receive  it. 

3.  Pattern  of  negligent  conduct  in  handling 
or  storing  classified  documents. 

Mitigating  Factors  (circumstances  which 
may  mitigate  disqualifying  information): 

1.  Violation  of  security  procedures  was 
directly  caused  or  significantly  contributed  to 
by  an  improper  or  inadequate  security 
briefing,  provided  the  individual  reasonably 
relied  on  such  briefing  in  good  faith. 

2.  Individual  is  personally  responsible  for  a 
large  volume  of  classified  information  and 
the  violation  was  merely  administrative  in 
nature. 

3.  Security  violation  was  merely  an 
isolated  incident  not  involving  deliberate  or 
reckless  violation  of  security  policies, 
practices  or  procedures. 

Criminal  Conduct 

(See  §  154.7(h)). 

Basis:  Criminal  or  dishonest  conduct. 
When  it  is  determined  that  an  applicant  for 
a  security  clearance,  or  a  person  holding  a 


clearance,  has  engaged  in  conduct  which 
would  constitute  a  felony  under  the  laws  of 
the  United  States,  the  clearance  of  such 
person  shall  be  denied  or  revoked  unless  it  is 
determined  that  there  are  compelling  reasons 
to  grant  or  continue  such  clearance. 
Conpeiling  reasons  can  only  be  shown  by 
cle3r  and  convincing  evidence  of  the 
following: 

[i]  The  felonious  conduct  (1)  did  not 
involve  an  exceptionally  grave  offense:  (2) 
was  an  isolated  episode:  and  (3)  the 
indKidual  has  demonstrated  trustworthiness 
and  respect  for  the  law  over  an  extended 
period  since  the  offense  occurred:  or 

(b)  The  felonious  conduct  (1)  did  not 
involve  an  exceptionally  grave  offense:  (2) 
was  an  isolated  episode:  (3)  was  due  to  the 
immaturity  of  the  individual  at  the  time  it 
occurred:  and  (4)  the  individual  has 
demonstrated  maturity,  trustworthiness,  and 
respect  for  the  law  since  that  time:  or 

(C)  In  cases  where  the  individual  has 
committed  felonious  conduct  but  was  not 
convicted  of  a  felony,  there  are  extenuating 
circumstances  which  mitigate  the  seriousness 
of  the  conduct  such  that  it  does  not  reflect  a 
lack  of  trustworthiness  or  respect  for  the  law. 

The  above  criteria  supersede  all  criteria 
previously  used  to  adjudicate  criminal 
conduct  involving  commission  of  felonies 
under  the  Laws  of  the  United  States. 
Involvement  in  criminal  activities  which  does 
not  constitute  a  felony  under  the  laws  of  the 
United  States  shall  be  evaluated  in 
accordance  with  the  criteria  set  forth  below. 
(For  purposes  of  this  paragraph,  the  term 
"febny"  means  any  crime  punishable  by 
imprisonment  for  more  than  a  year.  The  term 
"exceptionally  grave  offense"  includes  crimes 
against  the  Federal  Government,  its 
instrumentalities,  officers,  employees  or 
agerits:  or  involves  dishonesty,  fraud,  bribery 
or  false  statement:  or  involves  breach  of  trust 
or  fiduciary  duty:  or  involves  serious  threat  to 
life  or  public  safety.) 

Disqualifying  Factors:  (behavior  falls 
within  one  or  more  of  the  following 
categories): 

1.  Criminal  conduct  involving: 

a.  Commission  of  a  state  felony. 

b.  Force,  coercion,  or  intimidation. 

a  Firearms,  explosives,  or  other  weapons. 

d.  Dishonesty  or  false  statements,  e.g. 
fraud,  theft,  embezzlement,  falsification  of 
documents  or  statements. 

a.  Obstruction  or  corruption  of  government 
functions. 

f.  Deprivation  of  civil  rights. 

g.  Violence  against  persons. 

i.  Criminal  conduct  punishable  by 
coifinement  for  one  year  or  more. 

3.  An  established  pattern  of  criminal 
conduct,  whether  the  individual  was 
convicted  or  not. 

4.  Failure  to  complete  a  rehabilitation 
prdgram  resulting  from  disposition  of  a 
criniinal  proceeding  or  violation  of  probation, 
ev^n  if  the  violation  did  not  result  in  formal 
revocation  of  probation.  Rehabilitation 
should  not  be  considered  a  success  or  failure 
while  the  individual  is  still  on  parole/ 
probation. 

5.  Criminal  conduct  that  is  so  recent  in  lime 
as;to  preclude  a  determination  that 
recurrence  is  unlikely. 


6.  Close  and  continuing  association  with 
persons  known  to  the  individual  to  be 
involved  in  criminal  activities. 

7.  Criminal  conduct  indicative  of  a  serious 
mental  aberration,  lack  of  remorse,  or 
insufficiemt  probability  of  rehabilitative 
success,  (e.g..  spouse  or  child  abuse). 

8.  Disposition: 

a.  Conviction. 

b.  Disposition  on  a  legal  issue  not  going  to 
the  merits  of  the  crime. 

c.  Arrest  or  indictment  pending  trial  when 
there  is  e\'idence  that  the  individual  engaged 
in  the  crifninal  conduct  for  which  arrested  or 
indicted. 

9.  Arrest  record.  In  evaluating  an  arrest 
record,  information  that  indicates  that  the 
individual  was  acquitted,  that  the  charges 
were  dropped  or  the  subject  of  a  "stet"  or 
"nolle  prosequi",  that  the  record  was 
expunged,  or  that  the  cause  was  dismissed 
due  to  error  not  going  to  the  merits,  does  not 
negate  the  security  significance  of  the 
underlying  conduct.  Personnel  security 
determinations  are  to  be  made  on  the  basis  of 
all  available  information  concerning  a 
person's  conduct  and  actions  rather  than  the 
legal  outcome  of  a  criminal  proceeding. 

Miligaling  Factors:  (circumstances  which 
may  mit^ate  disqualifying  information): 

1.  Immaturity  attributable  to  the  age  of  the 
individual  at  the  time  of  the  offense. 

2.  Extenuating  circumstances  surrounding 
the  offense. 

3.  Circumstances  indicating  that  the  actual 
offense  was  less  serious  than  the  offense 
charged. 

4.  Isolated  nature  of  the  conduct. 

5.  Conduct  occurring  only  in  the  distant 
past  (such  as  more  than  5  years  ago)  in  the 
absence  of  subsequent  criminal  conduct. 

6.  Transitory  conditions  directly  or 
significartly  contributing  to  the  conduct  (such 
as  divorce  action,  death  in  family,  severe 
provocation)  in  the  absence  of  subsequent 
criminal  conduct. 

Mental  or  Emotional  Disorders 

(See  J  154.7(j)). 

Basis:  Any  behavior  or  illness,  including 
any  mental  condition,  which,  in  the  opinion 
of  competent  medical  authority,  may  cause  a 
defect  in  judgment  or  reliability  with  due 
regard  to  the  transient  or  continuing  effect  uf 
the  illness  and  the  medical  findings  in  such 
case,      j 

Disqualifying  Factors:  (behavior  or   I 
condition  falls  within  one  or  more  of  the 
following  categories): 

1.  Diagnosis  by  competent  medical 
authority  (board  certified  psychiatrist  or 
clinical  psychologist)  that  the  individual  has 
an  illness  or  mental  condition  which  may 
result  in  a  significant  defect  in  judgment  or 
reliability. 

2.  Conduct  or  personality  traits  that  are 
bizarre  Or  reflect  abnormal  behavior  or 
instability  even  though  there  has  been  no 
history  of  mental  illness  or  treatment,  but 
which  nevertheless,  in  the  opinion  of 
competent  medical  authority,  may  cause  a 
defect  in  judgment  or  reliability. 

3.  A  diagnosis  by  competent  medical 
authori^  that  the  individual  suffers  from 
mental  0r  intellectual  incompetence  or 
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mental  retardation  to  a  degrte  signihcanl 
enough  to  establish  or  suggest  that  the 
individual  could  not  recognize,  understand  or 
comprehend  the  necessity  of  security 
regulations,  or  procedures,  or  that  judgment 
or  reliability  are  significantly  impaired,  or 
that  the  individual  could  be  influenced  or 
swayed  to  act  contrary  to  the  national 
security. 

4.  Diagnosis  by  competent  medical 
authority  that  an  illness  or  condition  that  bad 
affected  judgment  or  reliability  may  recur 
even  though  the  individual  currently 
manifests  no  symptoms,  or  symptoms 
currently  are  reduced  or  in  remission. 

5.  Failure  to  take  prescribed  medication  or 
participate  in  treatment  (including  follow-up 
treatment  or  aftercare),  or  otherwise  failing  to 
follow  medical  advice  relating  to  treatment  of 
the  illness  or  mental  condition. 

Mitigating  Factors:  (circumstances  which 
may  mitigate  disqualifying  information): 

1.  Diagnosis  by  competent  medical 
authority  that  an  individual's  previous  mental 
or  emotional  illness  or  condition  thai  did 
cause  significant  defect  in  judgment  or 
reliability  is  cured  and  has  no  probability  of 
recurrence,  or  such  a  minimal  probability  of 
recurrence  as  to  reasonably  estimate  there 
will  be  none. 

2.  The  contributing  factors  or 
circumstances  which  caused  the  bizarre 
conduct  or  traits,  abnormal  behavior,  or 
defect  in  judgment  and  reliability  have  been 
eliminated  or  rectified,  there  is  a 
corresponding  alleviation  of  the  individual's 
condition  and  the  contributing  factors  or 
circumstances  are  not  expected  to  recur. 

3.  Evidence  of  the  individual's  continued 
reliable  use  of  prescribed  medication  for  a 
period  of  at  least  two  years,  without 
recurrence  and  testimony  by  competent 
medical  authority  that  continued 
maintenance  of  prescribed  medication  is 
medically  practical  and  likely  to  preclude 
recurrence  of  the  illness  or  condition 
affecting  judgment  or  reliability. 

4.  There  has  been  no  evidence  of  a 
psychotic  condition,  a  serious  or  disabling 
neurotic  disorder,  or  a  serious  character  or 
personality  disorder  for  the  past  10  years. 

Foreign  Connections/Vu)nerability  To 
Blackmail  or  Coercion 

(See  paragraph  §  154. 7(k)). 

Basis:  Vulnerability  to  coercion,  influence, 
or  pressure  that  may  cause  conduct  contrary 
to  the  national  interest.  This  may  be  (1)  the 
prnsencp  of  immediate  family  members  or 
other  persims  lo  whom  the  applicant  is 
bonded  by  affection  or  obligation  in  a  nation 
(or  areas  under  its  domination)  whose 
interests  m;iy  be  inimical  to  those  of  the 
United  States,  or  (2)  any  other  circumstances 
that  could  cause  the  applicant  to  be 
vulnerable. 

Disqualifying  Factors:  (behavior  falls 
within  one  or  more  of  the  following 
categories): 

1.  Indications  that  the  individual  now  is 
being  blackmailed,  pressured  or  coerced  by 
any  individual,  group,  association, 
organization  or  government. 

2.  Indications  that  a  vulnerable  individual 
actually  has  been  targeted  and/or 
approached  for  possible  blackmail,  coercion 


or  pressure  by  any  individual,  group, 
association,  organization  or  government. 

3.  Indications  that  the  individual  has  acted 
to  increase  the  vulnerability  for  future 
possible  blackmail,  coercion  or  pressure  by 
any  individual,  group,  association, 
organization  or  governments,  especially  by  or 
in  a  country  designated  hostile  to  the  United 
States  (See  Appendix  G).  Indicators  include, 
but  are  not  limited  to  the  following: 

a.  Failure  to  report  to  security  officials  any 
evidence,  indication  or  suspicion  that  mail  to 
relatives  has  been  opened,  unusually  delayed 
or  tampered  with  in  any  way.  or  that 
telephone  calls  have  been  monitored. 

b.  An  increase  in  curiosity  or  official  or 
quasi-official  inquiries  about  the  individual  to 
relatives  in  the  country  where  they  reside 
occasioned  by  the  receipt  of  mail,  packages, 
telephone  calls  or  visits  from  the  individual. 

c.  Contact  with,  or  visits  by  officials  to  the 
individual  while  visiting  relatives  in  another 
country,  to  learn  more  about  the  individual, 
or  the  individual's  employment  or  residence, 
etc. 

d.  Unreported  attempts  to  obtain  classified 
or  other  sensitive  information  or  data  by 
representatives  of  a  foreign  country. 

4.  Conduct  or  actions  by  the  individual 
while  visiting  in  a  country  hostile  to  the 
United  States  that  increase  the  individual's 
vulnerability  to  be  targeted  for  possible 
blackmail,  coercion  or  pressure.  These 
include,  but  are  not  limited  to  the  following: 

a.  Violation  of  any  laws  of  the  foreign 
country  where  relatives  reside  during  visits 
or  through  mailing  letters  or  packages,  (e.g.. 
smuggling,  currency  exchange  violations, 
unauthorized  mailings,  violations  of  postal 
regulations  of  the  country,  or  any  criminal 
conduct,  including  traffic  violations)  which 
may  call  the  attention  of  officials  to  the 
individual. 

b.  Frequent  and  regular  visits, 
correspondence,  or  telephone  contact  with 
relatives  in  the  country  where  they  reside, 
increasing  the  likelihood  of  official  notice. 

0.  Failure  to  report  to  security  officials 
those  inquiries  by  friends  or  relatives  for 
more  than  a  normal  level  of  curiosity 
concerning  the  individual's  employment, 
sensitive  duties,  military  service  or  access  to 
classified  information. 

d.  Repeated  telephone  or  written  requests 
to  the  foreign  government  officials  for  official 
favors,  permits,  visas,  travel  permission,  or 
similar  requests  which  increase  the  likelihood 
of  official  notice. 

e.  Reckless  conduct,  open  or  public 
misbehavior  or  commission  of  acts  contrary 
lo  local  customs  or  laws,  or  which  violate  the 
mores  of  the  foreign  country  and  increase  the 
likelihood  of  official  notice. 

f.  Falsification  of  documents,  lying  to 
officials,  harassing  or  taunting  ofticials  or 
otherwise  acting  to  cause  an  increase  in  the 
likelihood  of  official  notice  or  lo  increase  the 
individual's  vulnerability  because  personal 
freedom  could  be  jeoparidized. 

g.  Commission  of  any  illicit  sexual  act,  drug 
purchase  or  use.  drunkenness  or  similar 
conduct  which  increases  the  likelihood  of 
official  notice,  or  which  increases  the 
individual's  vulnerability  because  personal 
freedom  could  be  jeopardized. 

5.  Conduct  or  actions  by  the  individual  that 
increase  the  individual's  vulnerability  to 


possible  coercion,  blackmail  or  pressure, 
regardless  of  the  country  in  which  it 
occurred,  including,  but  not  limited  to  the 
following: 

a.  Concealment  or  attempts  to  conceal  from 
an  employer  prior  unfavorable  employment 
history,  criminal  conduct,  mental  or 
emotional  disorders  or  treatment,  drug  or 
alcohol  use.  sexual  preference,  or  sexual 
misconduct  described  under  that  section 
below,  or  fraudulent  credentials  or 
qualifications  for  employment. 

b.  Concealment  or  attempts  lo  conceal  from 
immediate  family  members,  or  close 
associates,  supervisors  or  coworkers, 
criminal  conduct,  mental  or  emotional 
disorders  or  treatment,  drug  or  alcohol  abuse, 
sexual  preference,  or  sexual  misconduct 
described  under  that  section  below. 

Mitigating  Factors  (circumstances  which 
may  mitigate  disqualifying  infomration): 
1.  The  individual: 

a.  Receives  no  financial  assistance  from 
and  provides  no  financial  assistance  to 
persons  or  organizations  in  the  designated 
country. 

b.  Has  bec>n  in  the  United  Slates  for  at  least 
5  years  since  becoming  a  U.S.  citizen  without 
significant  contact  with  persons  or 
organizations  from  the  designated  country 
(each  year  of  active  service  in  the  United 
Stales  military  may  be  counted). 

c.  Has  close  ties  of  affection  to  inunediate 
family  members  in  the  United  States. 

d.  Has  adapted  to  the  life-style  in  the 
United  States,  established  substantive 
financial  or  other  associations  with  U.S. 
enterprises  or  community  activities. 

e.  Prefers  the  way  of  life  and  form  of 
government  in  the  U.S.  over  the  other 
country. 

r  Is  willing  lo  defend  the  U.S.  against  all 
threats  including  the  designated  country  in 
question. 

g.  Has  not  divulged  the  degree  of 
association  with  the  U.S.  government  or 
access  to  classified  information  to 
individuals  in  the  designated  country  in 
question. 

h.  Has  not  been  contacted  or  approached 
by  anyone  or  any  organization  from  a 
designated  country  lo  provide  information  or 
favors,  or  to  otherwise  act  for  a  person  or 
organization  in  the  designated  country  in 
question. 

i.  Has  promptly  reported  to  proper 
authorities  all  attempted  contacts,  requests  or 
threats  from  persons  or  organizations  from 
the  designated  country. 

j.  The  individual  is  aware  of  the  possible 
vulnerability  lo  attempts  of  blackmail  or 
coercion  and  has  taken  positive  steps  to 
reduce  or  eliminate  such  vulnerability. 

Financial  Matters 

(See  8  154.7(1)). 

Basis:  Excessive  indebtedness,  recurring 
financial  difficulties,  or  unexplained 
aiTluence. 

Disqualifying  Factors:  (behavior  falls 
within  one  or  more  of  the  following 
categories): 

1.  History  of  bad  debts,  garnishments, 
liens,  repossessions,  unfavorable  judgments, 
delinquent  or  uncoUectable  accounts  or  debts 
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written  off  by  creditors  as  uncollectable 
losses  with  little  or  no  apparent  or  voluntary 
effort  by  the  individual  to  pay  amounts  owed. 

2.  Bankruptcy: 

a.  Due  to  financial  irresponsibility,  or 

b.  With  continuing  financial  irresponsibility 
thereafter. 

3.  Indebtedness  aggravated  or  caused  by 
gambling,  alcohol,  drug  abuse,  or  other 
factors  indicating  poor  judgement  or  financial 
irresponsibility. 

4.  A  history  or  pattern  of  living  beyond  the 
person's  financial  means  or  ability  to  pay,  a 
lifestyle  reflecting  irresponsible  expenditures 
that  exceed  income  or  assets,  or  a  history  or 
pattern  of  writing  checks  not  covered  by 
sufficient  funds  or  on  closed  accounts. 

5.  Indication  of  deceit  or  deception  in 
obtaining  credit  or  bank  accounts, 
misappropriation  of  funds,  income  tax 
evasion,  embezzlement,  fraud,  or  attempts  to 
evade  lawful  creditors. 

6.  Indifference  to  or  disregard  of  financial 
obligations  or  indebtedness  or  intention  not 
to  meet  or  satisfy  lawful  financial  obligations 
or  when  present  expenses  exceed  net  income. 

7.  Unexplained  affluence  or  income  derived 
from  illegal  gambling,  drug  trafficking  or 
other  criminal  or  nefarious  means. 

8.  Significant  unexplained  increase  in  an 
individual's  net  worth. 

Mitigating  Factors:  (circumstances  which 
may  mitigate  disqualifying  information): 

1.  Scheduled  program  or  systematic  efforts 
demonstrated  over  a  period  of  time  (generally 
one  year)  to  satisfy  creditors,  to  acknowledge 
debts  and  arrange  for  reduced  payments, 
entry  into  debt-consolidation  program  or 
seeking  the  advice  and  assistance  of  financial 
counselors  or  court  supervised  payment 
program. 

2.  Change  to  a  more  responsible  lifestyle, 
reduction  of  credit  card  accounts,  and 
favorable  change  in  financial  habits  over  a 
period  of  time  (generally  one  year). 

3.  Stable  employment  record  and  favorable 
financial  references. 

4.  Unforeseen  circumstances  beyond  the 
individual's  control  (e.g.  a  major  or 
catastrophic  illness  or  surgery,  accidental 
loss  of  property  or  assets  not  covered  by 
insurance,  decrease  or  cutoff  of  income, 
indebtedness  resulting  from  court  judgments 
not  due  to  the  individual's  financial 
mismanagement),  provided  the  individual 
demonstrates  efforts  to  respond  to  the 
indebtedness  in  a  reasonable  and  responsible 
fashion. 

5.  Indebtedness  due  to  failure  of  legitimate 
business  efforts  or  business-related 
bankruptcy  without  evidence  of  fault  or 
financial  irresponsibility  on  the  part  of  the 
individual,  irresponsible  mismanagement  of 
an  individual's  funds  by  another  who  had 
fiduciary  control  or  access  to  them  without 
the  individual's  knowledge,  or  loss  of  assets 
as  a  victim  of  fraud  or  deceit,  provided  the 
individual  demonstrates  efforts  to  respond  to 
the  indebtedness  in  a  reasonable  and 
responsible  fashion. 

6.  Any  significant  increase  in  net  worth 
was  due  to  legitimate  business  interests, 
inheritance  or  similar  legal  explanation. 

/Kicohol  Abuse 
(See  paragraph  §  154. 7{m)) 


Basis:  Habitual  or  episodic  use  of 
intoxicants  to  excess. 

Disqualifying  Factors:  (behavior  falls 
within  one  or  more  of  the  following 
cat^ories): 

1.  Habitual  or  episodic  consumption  of 
alcohol  to  the  point  of  impairment  or 
intoxication. 

2.  Alcohol-related  incidents  such  as  traffic 
violations,  fighting,  child  or  spouse  abuse, 
non-traffic  violation  or  other  criminal 
incidents  related  to  alcohol  use. 

3.  Deterioration  of  the  individual's  health  or 
physical  or  mental  condition  due  to  alcohol 
use  or  abuse. 

4.  Drinking  on  the  job,  reporting  for  work  in 
an  intoxicated  or  "hungover"  condition, 
tardiness  or  absences  caused  by  or  related  to 
alcohol  abuse,  and  impairment  or 
intoxication  occurring  during,  and 
imniediately  following,  luncheon  breaks. 

5.  {Refusal  or  failure  to  accept  counseling  or 
profiissional  help  for  alcohol  abuse  or 
alcojiolism. 

6.!Rcfusal  or  failure  to  follow  medical 
adv|ce  relating  to  alcohol  abuse  treatment  or 
to  abstain  from  alcohol  use  despite  medical 
or  professional  advice. 

7.DRefusal  or  failure  to  significantly 
decrease  consumption  of  alcohol  or  to  change 
life-Style  and  habits  which  contributed  to 
past  alcohol  related  difficulties. 

8.  Indications  of  financial  or  other 
irresponsibility  or  unreliability  caused  by 
alcotiol  abuse,  or  discussing  sensitive  or 
classified  information  while  drinking. 

9.:Failure  to  cooperate  in  or  successfully 
conf>lete  a  prescribed  regimen  of  an  alcohol 
abuse  rehabilitation  program. 

Siitigating  Factors  (circumstances  which 
ma](  mitigate  disqualifying  information): 

1.:  Successfully  completed  an  alcohol 
awareness  program  following  two  or  less 
alcdhol-related  incidents  and  has 
sigitificantly  reduced  alcohol  consumption, 
and  made  positive  changes  in  life-style  and 
improvement  in  job  reliability. 

2.  Successfully  completed  an  alcohol 
rehabilitation  program  after  three  or  more 
alcdhol-related  incidents,  has  significantly 
rednced  or  eliminated  alcohol  consumption  in 
accordance  with  medical  or  professional 
advice,  regularly  attended  Alcoholics 
Anonymous  or  similar  support  organization 
for  approximately  one  year  after 
rehabilitation,  and  abstained  from  the  use  of 
alcohol  for  that  period  of  time. 

3.  Whenever  one  of  the  situations  listed 
below  occurs,  the  individual  must  have 
successfully  completed  an  alcohol 
rehabilitation  or  detoxification  program  and 
totally  abstained  from  alcohol  for  a  period  of 
approximately  two  years: 

a.  The  individual  has  had  one  previously 
failed  rehabilitation  program  and  subsequent 
alcohol  abuse  or  alcohol  related  incidents. 

b.  The  individual  has  been  diagnosed  by 
competent  medical  or  health  authority  as  an 
alcoholic,  alcoholic  dependent  or  chronic 
abuser  of  alcohol. 

4.  Whenever  the  individual  has  had 
repeated  unsuccessful  rehabilitation  efforts 
and  has  continued  drinking  or  has  been 
involved  in  additional  alcohol  related 
incidents  then  the  individual  must  have 
suqcessfully  completed  an  alcohol 


rehabilitaition  or  detoxification  program, 
totally  abstained  from  alcohol  for  a  period  of 
at  least  three  years  and  maintained  regular 
and  frequent  participation  in  meetings  of 
Alcoholics  Anonymous  or  similar 
organizations. 

5.  If  an  individual's  alcohol  abuse  was 
surfaced  Solely  as  a  result  of  self  referral  to 
an  alcohol  abuse  program  and  there  have 
been  no  precipitating  factors  such  as  alcohol 
related  acrests  or  incidents  action  will  not 
normally  be  taken  to  suspend  or  revoke 
security  clearance  solely  on  the  self  referral 
for  treatment. 

Drug  Abase 

(See  §  I54.7(n)). 

Basis:  Illegal  or  improper  use,  possession, 
transfer,  sale  or  addiction  to  any  controlled 
or  psychoactive  substance,  narcotic, 
cannabis,  or  other  dangerous  drug. 

Disqualifying  Factors  (behavior  falls 
within  onie  or  more  of  the  following  i 

categories): 

1.  Abuse  of  cannabis  only,  not  in 
combination  with  any  other  substance. 

a.  Experimental  abuse,  defined  as  an 
average  (if  once  every  two  months  or  less,  but 
no  more  than  six  times. 

b.  Occasional  abuse,  defined  as  an  average 
of  not  metre  than  once  a  month. 

c.  Frequent  abuse,  defined  as  an  average  of 
not  more  than  once  a  week. 

d.  Regular  abuse,  defined  as  an  average  of 
more  than  once  a  week. 

e.  Compulsive  use,  habitual  use,  physical  or 
psychological  dependency,  or  use  once  a  day 
or  more  on  the  average. 

2.  Abuse  of  any  narcotic,  psychoactive 
substance  or  dangerous  drug  (to  include 
prescription  drugs),  either  alone,  or  in 
combination  with  another  or  cannabis,  as 
follows: 

a.  Experimental  abuse,  defined  as  an 
average  ©f  once  every  two  months  or  less,  but 
no  more  than  six  times. 

b.  Occasional  abuse,  defined  as  an  average 
of  not  more  than  once  a  month. 

c.  Frequent  abuse,  defined  as  an  average  of 
not  more  than  once  a  week. 

d.  Regular  abuse,  defined  as  an  average  of    i 
more  than  once  a  week.  { 

e.  Compulsive  use.  habitual  use,  physical  or ' 
psychological  dependency,  or  use  on  an 
average  of  once  a  day  or  more  on  the 
average. 

3.  Involvement  to  any  degree  in  the 
unauthorized  trafficking,  cultivation, 
processing,  manufacture,  sale,  or  distribution 
of  any  narcotic,  dangerous  drug,  or  cannabis 
or  assistance  to  those  involved  in  such  acts 
whether  or  not  the  individual  was  arrested 
for  such  activity. 

4.  Involvement  with  narcotics,  dangerous 
drugs  or  cannabis  under  the  following 
conditions  whether  or  not  the  individual 
engages  in  personal  use: 

a.  Possession. 

b.  Possession  of  a  substantial  amount,  more 
than  could  reasonably  be  expected  for 
personal  use. 

c.  Possession  of  drug  paraphernalia  for 
cultivating,  manufacturing  or  distributing 
(e.g.,  possession  of  gram  scales,  smoking 
devices,  needles  for  injecting  intravenously. 
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empty  capsules  or  other  drug  production 
chemical  paraphernalia. 

d.  Possnssion  of  personal  drug 
paraphernalia  such  as  needles  for  injecting, 
smoking  devices  and  equipment,  etc. 

5.  Information  that  the  individual  intends  to 
continue  to  use  (regardless  of  frequency]  any 
narcotic,  dangerous  drug  or  cannabis.  NoJe. — 
There  is  no  corresponding  Mitigating  Factor 
for  this  Disqualifying  Factor  because  it  is 
UoD  policy  that,  as  a  general  rule,  if  any 
individual  expresses  or  implies  any  intent  to 
continue  use  of  any  narcotic,  dangerous  drug, 
or  other  controlled  substance,  including 
m.irijuana  and  hashish,  without  a 
prescription,  in  any  amount  and  regardless  of 
frequency,  it  is  to  be  considered  contrary  to 
the  national  interest  and  the  interests  of 
national  security  to  grant  or  allow  retention 
of  a  security  clearance  for  access  to 
classified  information  for  that  individual.) 

Mitigating  Factors  (circumstances  which 
may  mitigate  disqualifying  information): 

1.  Abuse  of  cannabis  only,  as  follows;  (Use 
this  to  assess  Disqualifying  Factor  1) 

a.  F.xperimental  abuse,  which  occurred 
more  than  six  months  ago  and  the  individual 
has  demonstrated  an  intent  not  to  use 
cannabis  or  any  other  narcotic,  psychoactive 
substance  or  dangerous  drug  in  the  future. 

b.  Occasional  abuse  of  cannabis,  which 
occurred  more  than  12  months  ago.  and  the 
individual  has  demonstrated  an  intent  not  to 
use  cannabis  or  any  other  narcotic, 
dangerous  drug  or  psychoactive  substance  in 
the  future. 

c.  Frequent  abuse  of  cannabis  occurred 
more  than  16  months  ago.  and  the  individual 
has  demonstrated  an  intent  not  to  use 
cannabis  or  any  other  narcotic,  dangerous 
drug  or  psychoactive  substance  in  the  future. 

d.  Regular  abuse  of  cannabis  occurred 
more  than  two  years  ago.  and  the  individual 
has  demonstrated  an  intent  not  to  use 
cannabis  or  any  other  narcotic,  dangerous 
drug  or  psychoactive  substance  in  the  future. 

e.  Compulsive,  habitual  use  or  physical  or 
psychological  dependency  on  cannabis 
occurred  more  than  three  years  ago,  the 
individual  has  demonstrated  an  intent  not  to 
use  cannabis  or  any  other  narcotic, 
dangerous  drug  or  psychoactive  substance  in 
the  future  and  has  demonstrated  a  stable  life- 
style, with  no  indication  of  physical  or 
psychological  dependence. 

2.  For  abuse  other  than  cannabis  alone. 
Use  is  considered  cumulative  and  each 
separate  substance  must  not  be  considered 
separately.  (Use  this  to  assess  Disqualifying 
Factor  2)." 

a.  Experimental  abuse  occurred  more  than 
12  months  ago,  the  individual  has 
demonstrated  an  intent  not  to  use  any  drugs 
or  cannabis  in  the  future  and  has  successfully 
completed  a  drug  rehabilitation  program. 

b.  Occasional  abuse  occurred  more  than 
two  years  ago.  the  individual  has 
dimionstrated  an  intent  not  to  use  any  drug? 
or  cannabis  in  the  future,  has  a  stable 
lifestyle  and  satisfactory  employment  record 
and  has  successfully  completed  a  drug 
rehabilitation  program. 

c.  Frequent  abuse  occurred  more  than  three 
years  ago.  the  individual  has  demonstrated 
an  intent  not  to  use  any  drugs  or  cannabis  in 
the  future,  has  a  stable  lifestyle,  including 


satisfactory  employment  record  with  no 
further  indication  of  drug  abuse,  and  has 
successfully  completed  a  drug  rehabilitation 
program. 

d.  Regular  abuse  occurred  more  than  four 
years  ago.  the  individual  has  demonstrated 
an  intent  not  to  use  any  drugs  or  cannabis  in 
the  future,  has  a  stable  lifestyle,  including 
satisfactory  employment  record  with  no 
further  indication  of  drug  abuse,  and  has 
successfully  completed  a  drug  rehabilitation 
program. 

e.  Compulsive  abuse  occurred  more  than 
five  years  ago,  the  individual  has 
demonstrated  an  intent  not  to  use  any  drugs 
or  cannabis  in  the  future,  has  a  stable 
lifestyle,  including  satisfactory  employment 
record  with  no  further  indication  of  drug 
abuse,  and  has  successfully  completed  a  drug 
rehabilitation  program. 

3.  Use  this  only  to  assess  conduct  under 
Disqualifying  Factor  3. 

a.  Involvement  in  trafficking,  cultivation, 
processing,  manufacture,  sale  or  distribution 
occurred  more  than  five  years  ago.  the 
individual  has  demonstrated  an  intent  not  to 
do  so  in  the  future,  and  has  a  stable  lifestyle 
and  satisfactory  employment  record  and  has 
not  been  involved  in  any  other  criminal 
activity. 

b.  Cultivation  was  for  personnel  use  only, 
in  a  limited  amount  for  a  limited  period  and 
the  individual  has  not  been  involved  in 
similar  activity  or  other  criminal  activity  for 
more  than  three  years  and  has  demonstrated 
intent  not  to  do  so  again  in  the  future. 

c.  Illegal  sale  or  distribution  involved  only 
the  casual  supply  to  friends  of  small  amounts 
(not  for  profit  or  to  finance  a  personal  supply) 
and  occurred  on  only  a  few  occasions  more 
than  two  years  ago.  and  the  individual  has 
demonstrated  an  intent  not  to  do  so  again  in 
the  future. 

4.  Use  this  only  to  assess  conduct  under 
Disqualifying  Factor  4  in  the  corresponding 
subparagraphs. 

a.  No  possession  of  drugs  or  other  criminal 
activity  in  the  last  two  years. 

b.  The  individual  has  not  possessed  drugs 
in  the  last  three  years,  has  had  no  other 
criminal  activity  in  the  last  three  years  and 
has  demonstrated  an  intent  not  to  be 
involved  in  such  activity  in  the  future. 

c.  The  individual  has  not  possessed  drug 
paraphernalia  used  in  processing, 
manufacture  or  distribution  for  the  last  five 
years,  has  had  no  other  criminal  activity  in 
the  last  five  years  and  has  demonstrated  an 
intent  not  to  be  involved  in  such  activity  in 
the  future. 

d.  The  individual  has  not  possessed  drug 
paraphernalia  for  personal  use  in  the  last 
year,  has  had  no  other  criminal  activity  in  the 
last  two  years  and  has  demonstrated  an 
intent  not  to  be  involved  in  such  activity  in 
the  future. 

1.  Narcotic.  Opium  and  opium  derivatives 
or  synethtic  substitutes. 

2.  Dangerous  Drug.  Any  of  the  nonnarcotic 
drugs  which  are  habit  forming  or  have  a 
potential  for  abuse  because  of  their  stimulant, 
depressant  or  hallucinogenic  effect. 

3.  Cannabis.  The  intoxicating  products  of 
the  hemp  plant.  Cannabis  Sativa.  including 
but  not  limited  to  marijuana,  hashish,  and 
hashish  oil. 


Falsification 

(See  S  154.7(o)). 

Basis:  Any  knowing  and  willful 
falsification,  cover-up.  concealment, 
misrepresentation,  or  omission  of  a  material 
fact  from  any  written  or  oral  statement, 
document,  form  or  other  representation  or 
device  used  by  the  Department  of  Defense  ot 
any  other  Federal  agency. 

Disqualifying  Factors  (behavior  falls 
within  one  or  more  of  the  following 
categories): 

1.  Deliberate  omission,  concealment, 
falsification  or  misrepresentation  of  relevant 
and  material  facts  including,  but  not  limited 
to  information  concerning  arrests,  drug  abuse 
or  treatment,  alcohol  abuse  or  treatment, 
treatment  for  mental  or  emotional  disorders, 
bankruptcy,  military  service  information, 
organizational  affiliations,  financial 
problems,  employment,  foreign  travel,  or 
foreign  connections  from  any  Personnel 
Security  Questionnaire.  Personal  History 
Statement  or  similar  form  used  by  any 
Federal  agency  to  conduct  investigations, 
determine  employment  qualiHcations.  award 
benefits  or  status,  determine  security 
clearance  or  access  eligibility,  or  award 
fiduciary  responsibilities. 

2.  Deliberately  providing  false  or 
misleading  information  concerning  any  of  the 
relevant  and  material  matters  listed  above  to 
an  investigator,  employer,  supervisor, 
security  official  or  other  official 
representative  in  connection  with  application 
for  security  clearance  or  access  to  classified 
information  or  assignment  to  sensitive  duties. 

Mitigating  Factors  (circumstances  which 
may  mitigate  disqualifying  information): 

1.  The  information  was  not  relevant  or 
material  to  reaching  a  security  clearance  or 
access  determination. 

2.  The  falsification  was  an  isolated  incident 
in  the  distant  past  (more  than  5  years)  and 
the  individual  subsequently  had  accurately 
provided  correct  information  voluntarily 
during  reapplication  for  clearance  or  access 
and  there  is  no  evidence  of  any  other 
falsification  misrepresentation  or  dishonest 
conduct  by  the  individual. 

3.  The  behavior  was  not  willful. 

4.  The  falsification  was  done  unknowingly 
or  without  the  individual's  knowledge. 

5.  The  individual  made  prompt,  good  faith 
efforts  to  correct  the  falsification  before  being 
confronted  with  the  facts  of  falsification. 

6.  Omission  of  material  fact  was  caused  by 
or  significantly  contributed  to  by  improper  or 
inadequate  advice  of  authorized  personnel, 
provided  the  individual  reasonably  relied  on 
such  improper  or  inadequate  advice  in  good 
faith,  and  when  the  requirement  subsequently 
was  made  known  to  the  individual,  the 
previously  omitted  information  was  promptly 
and  fully  provided. 

Refusal  to  Answer 

(See  S  154.7(p)). 

Basis:  Failing  or  refusing  to  answer  or  to 
authorize  others  to  answer  questions  or 
provide  information  required  by  a 
Congressional  committee,  court  or  agency  in 
the  course  of  an  official  inquiry  whenever 
such  answers  or  information  concern 
relevant  and  material  matters  pertinent  to  an 
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evaluation  of  the  individual's 
trustworthiness,  reliability  and  judgment 

Disqualifying  Factors  (behavior  falls 
within  one  or  raore  of  the  following 
categories): 

1.  Failnre  or  rehisal  to  provide  full,  frank 
and  truthful  answers  or  to  authorize  others  to 
do  so.  in  connection  with  any  application  for 
security  clearance  or  access,  to  include 
required  non-disclosore  and  security 
termination  agreements. 

2.  Failure  or  refusal  to  provide  appropriate 
investigative  forms,  including  release  forms, 
for  use  by  investigators  in  obtaining 
information  from  medical  institutions, 
agencies  or  personal  physicians,  therapists, 
psychologists,  psychiatrists,  counselors, 
rehabilitation  treatment,  agencies  or 
personnel:  from  police  or  criminal  agencies, 
probation  agencies  or  officers,  financial 
institutions,  employers.  Federal  or  State 
agencies,  professional  associations  or  any 
other  organizations  as  required  as  part  of  an 
investigation  for  security  clearance,  access, 
appointment  or  assignment  to  sensitive 
duties. 

3.  Failure  or  refusal  to  authorize  others  to 
provide  relevant  and  material  information 
necessary  to  reach  a  security  clearance 
determination. 

4.  Failure  or  refusal  to  answer  questions  or 
provide  information  required  by  a 
Congressional  committee,  court  or  agency 
when  such  answers  or  information  concern 
relevant  and  material  matters  pertinent  to 
ei'aluating  the  individual's  trustworthiness, 
reliabihty  and  judgment. 

Mitigating  Factors  (circumstances  which 
may  mitigate  disqualifying  information): 

1.  The  individual  was  unable  to  provide  the 
information  desoite  good  faith  and 
reasonable  efforts  to  do  so. 

2.  The  individual  was  unaware  of  the 
necessity  to  provide  the  information 
requested  or  of  the  possible  consequences  of 
such  refusal  or  faflure  to  provide  the 
information,  and.  upon  being  made  aware  of 
this  requirement,  fully  frankly  and  truthfully 
provided  the  requested  information. 

3.  The  individual  sought  and  relied  in  good 
faith  on  information  and  advice  from  legal 
counsel  or  other  officials  that  the  individual 
was  not  required  to  provide  the  information 
requested,  and,  upon  being  made  aware  of 
the  requirement,  fully,  frankly  and  truthfully 
provided  the  requested  information. 

Sexual  Misconduct 

(See  S  1547(q)). 

Basis:  Acts  of  sexual  misconduct  or 
perversion  indicative  of  moral  turpitude,  poor 
judgment,  or  lack  of  regard  for  the  laws  of 
society. 

Disqualifying  Factors  (behavior  falls  within 
one  or  more  of  the  following  categories): 

1.  The  conduct  involves: 

a.  Acts  performed  or  committed  in  open  or 
public  places. 

b.  Acts  performed  with  a  minor,  or  with 
animals, 

c.  Acts  involving  indnceinent  coercioa 
force,  violence  or  intimidation  of  another 
person. 

d.  Prostitution,  pandering  or  the 
commission  of  sexual  acts  for  money  or  other 
remuneration  or  reward. 


e.  Sexual  harassment. 

f.  Self  mutilation,  self  punishment  or 
degOBdation. 

g.  Conduct  that  involves  spouse  swapping, 
or  gSDup  sex  orgies. 

k.  Adultery  that  is  recent,  frequent  and 
likely  to  continue  and  has  an  adverse  effect 
on  gtKHJ  order  or  discipline  within  the 
workplace  (e.g.,  officer/enlisted,  supervisor/ 
subordinate,  instructor/student). 

i.  Conduct  determined  to  be  criminal  in  the 
locale  in  which  it  occurred. 

j.  Deviant  or  perverted  sexual  behavior 
whidh  may  indicate  a  mental  or  personality 
disorder  (e.g..  transexualism.  transvestism, 
exhibitionism,  incest,  child  molestation. 
voyeurism,  bestiality,  or  sodomy.) 

2.  The  conduct  has  been  recent. 

3.  !rhe  conduct  increases  the  individual's 
vulnerability  to  blackmail,  coercion  or 
pressure. 

4.  Evidence  that  the  applicant  has  intention 
or  is  likely  to  repeat  the  conduct  in  question. 

Mitigating  Factors  (circumstances  which 
may  mitigate  qualifying  information): 

1.  Sexual  misconduct  occurred  on  an 
isolated  basis  during  or  preceding 
adolescence  with  no  evidence  of  subsequent 
conduct  of  a  similar  nature,  and  clear 
indication  that  the  individual  has  no  intention 
of  participating  in  such  conduct  in  the  future. 

2.  Sexual  misconduct  was  isolated, 
occurred  more  than  3  years  ago,  and  there  is 
cleat  indication  that  the  individual  has  no 
intention  of  participating  in  such  conduct  in 
the  future. 

3.  *rhe  individual  was  a  minor  or  was  the 
victim  of  force,  or  violence  by  another. 

4.  The  individual  has  successfully 
completed  professional  therapy,  has  been 
reh^ilitated  and  diagnosed  by  competent 
mecBcal  authority  that  misconduct  is  not 
likeb'  to  recur. 

5.  Demonstration  that  the  individual's 
sexual  misconduct  can  no  longer  form  the 
bask  for  vulnerability  to  blackmail,  coercion 
or  pressure. 

Appendix  I — Overseas  Investigations 

1.  Ptrpose 

The  purpose  of  this  apipendix  is  to 
establish,  within  the  framework  of  this  part, 
32  CFR  Part  361  and  Defense  Investigative 
Service  Manual  20-1,  standardized 
procedures  for  the  military  investigative 
agencies  to  follow  when  they  perform 
administrative  and  investigative  functions  on 
behelf  of  CIS  at  overseas  locations. 

2.  T^e  Investigation 

Ttiis  part  describes  in  detail  Background 
Investigations  (BI)  which  are  conducted  for 
Limited  Access  Authorizations  and  those 
Special  Investigative  Inquiries  conducted  for 
post-adjudicative  purposes.  Hereafter  they 
are  referred  to  as  LAA  and  Post-adjudicative 
cases  and  are  briefly  described  in  paragraphs 
a  aad  b  below: 

a.  Limited  access  authorization.  A  level  of 
access  to  classified  defense  information  that 
may  be  granted  to  a  no«-U.S.  citizen  under 
certain  conditions,  one  of  which  is  that  a  BI 
mu»t  have  been  completed  with  satisfactory 
resvlts.  i  154.16(d)  further  describes  LAA 
cases. 

b.  Post-adfucfication  investigation.  A 
Personnel  Security  Investigation  (PSl) 


predicated  on  new,  ad\'erse  or  questionable 
security,  suitability  or  hostage  information 
that  arises  and  requires  the  application  of 
investigalaon  procedures  subsequent  to 
adjudicative  action  on  a  DoD-afTiliated 
person's  eligibility  for  continued  access  to 
classified  information,  assignment  to  or 
retention  In  sensitive  duties  or  other 
designated  duties  requiring  such 
investigation.  While  these  cases  are  normally 
predicated  on  the  surfacing  of  unfavorable 
information  subsequent  to  favorable 
adjudication,  they  may  also  be  opened  when 
favorable  information  is  offered  to  counter  a 
previous  unfavorable  adjudication. 
S  154.9(c)(3]  further  describes  these  cases. 

i 
3.  CenercS 

a.  As  ajrule.  investigative  activity  in  most 
PSIs  occurs  in  the  U.S.  even  when  the  Subject 
is  at  an  overseas  location.  Therefore,  the 
submission  of  requests  for  investigation  to 
the  Persopnel  Investigation  Center  (PIC)  at 
Baltimore  is  a  required  procedure  as  it 
ensures  uniform  application  of  DoD  PSI 
policy  and  the  efficient  dispatch  and 
coordination  of  leads. 

b.  When  the  purpose  of  the  investigation  is 
for  an  LAA  or  post-adjudication  on  a  Subject 
overseas,  much,  if  not  all  of  the  leads  are  at 
an  overseas  location.  While  these  cases  also 
may  be  submitted  directly  to  PIC  for  action, 
there  is  an  inherent  delay  in  the  mailing  of 
the  request  the  exchange  of  leads  and 
reports  writh  PIC.  and  transmittal  of  the 
reports  beck  to  the  requester.  To  avoid  this 
delay,  the  military  investigative  agencies, 
when  acting  for  DIS  overseas  in  accordance 
with  32  CFR  Part  361  may,  with  their 
Headquarters  approval,  accept  these  requests 
for  investigations,  initiate  them  and 
disseminate  the  results  from  the  same  level 
as  they  open,  close,  and  disseminate  their 
own  cases.  Usually  this  will  greatly  improve 
response  time  to  the  requester. 

c.  Under  the  procedures  in  paragraph  b.. 
above.  DIS  will  not  often  be  in  a  position  to 
directly  exercise  its  responsibility  for  control 
and  direction  until  the  case  or  lead  is  in 
progress  or  even  completed:  therefore, 
adherence  to  the  policy  stated  in  referenced 
documents,  and  as  modified  herein,  is 
mandatory.  When  the  policy  of  the  military 
investigative  agency  is  at  variance  with  the 
above,  the  matter  will  be  referred  to  the 
respective  headquarters  for  resolution. 

d.  Since  DIS  is  ultimately  responsible  for 
the  personnel  security  product,  it  must  be 
kept  informed  of  all  such  matters  referred  to 
in  this  appendix.  For  instance,  when  the 
investigative  agency  overseas  receives  a  DD 
Form  1879,  Request  for  Personnel  Security 
Investigation,  which  sets  forth  an  issue 
outside  OlS  jurisdiction,  it  will  reject  the 
request,  inform  the  requester  of  the  reason 
and  furnish  an  information  copy  of  the  DD 
Form  1879  and  rejection  letter  to  PIC.  When 
the  issue/jurisdiction  is  unclear  to  the 
investigative  agency,  the  DD  Form  1879  and 
the  perceived  jurisdictional  question  should 
be  promptly  forwarded  to  DIS  for  action  and, 
if  appropriate,  to  the  component's 
headquarters  for  information.  Questions  on 
the  interpretation  of  DIS  or  DoD  policy  and 
Directives  pertaining  to  individual  PSI  cases 
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can  usually  be  resolved  through  direct 
communications  with  PIC. 

e.  32  CFR  Part  361  establishes  the 
supporting  relationship  of  the  military 
investigative  agencies  to  DIS  in  overseas 
areas,  and  DIS  provides  these  agencies  with 
copies  of  relevant  policy  and  interpretive 
guidance.  For  these  reasons,  the  investigative 
agency  vice  the  requester,  is  responsible  for 
evaluating  the  request,  processing  it. 
collecting  and  evaluating  the  results  within 
their  jurisdic'.ion  for  sufficiency,  and 
forwarding  the  completed  product  to  the 
appropriate  activity. 

f.  The  magnitude  of  operations  at  PIC 
requires  that  methods  of  handling  L.'\A  and 
post-adjudicative  cases  be  consistent  to  the 
maximum  extent  possible.  For  this  reason, 
the  procedures  for  L-XA  cases  are  nearly 
iilentical  to  those  for  post-adjudicative  cases. 
Biiefly.  the  main  exceptions  are: 

(1|  The  notification  to  PIC  that  a  post- 
adjudication  case  has  been  opened  will  be  by 
message,  since  an  issue  is  present  at  the 
outset,  whereas  notification  of  an  LAA  case 
should  normally  be  by  mail. 

(2)  The  scope  of  the  LAA  investigation  is  10 
years  or  since  the  persons  18th  birthday, 
whichever  is  shortest,  whereas  the  leads  in  a 
posl-djudicalion  ca.se  are  limited  to  resolving 
the  issue. 

4.  /urisdiclion 

a.  As  set-forth  in  32  CFR  Part  361  DIS  is 
responsible  for  conducting  all  DoD  PSls  in  the 
50  stales.  District  of  Columbia,  and  Puerto 
Rico,  and  will  request  the  military 
departments  to  accomplish  investigative 
requirements  elsewhere.  The  military 
investigative  agencies  in  overseas  locations 
routinely  respond  to  personnel  security 
investigative  leads  for  DIS. 

b.  DIS  jurisdiction  also  includes 
investigation  of  subversive  affiliations, 
suitability  information,  and  hostage 
situations  when  such  inquiries  are  required 
for  personnel  security  purposes;  however, 
jurisdiction  will  rest  with  the  military 
investigative  agencies.  FBI  and/or  civil 
authorities  as  appropriate  when  the  alleged 
subversion  or  suitability  issue  represents  a 
violation  of  law  or.  in  the  case  of  a  hostage 
situation,  there  is  an  indication  that  the 
person  concerned  is  actually  being  pressured, 
coerced,  or  influenced  by  interests  inimical  to 
the  United  States,  or  that  hostile  intelligence 
is  taking  action  specifically  directed  against 
that  person.  Specific  policy  guidance  on  the 
applicability  of  these  procedures  and  the 
jurisdictional  considerations  are  stated  in 

§  154.9. 

5.  Case  Opening 

a.  A  request  for  investigation  must  be 
submitted  by  using  DD  Form  1879  and 
accompanied  by  supporting  documentation 
unless  such  documentation  is  not 
immediately  available,  or  the  obtaining  of 
diicunientation  would  compromise  a  sensitive 
investigation.  Upon  receipt  of  the  request,  the 
military  investigative  component  will  identify 
the  issucls).  scope  the  leads,  and  ensure  that 
the  proposed  action  is  that  which  is 
authorized  for  DIS  as  delineated  in  this  part. 
32  CFR  Part  361  and  Defense  Investigative 
SiTvice  Manual  201-1. 


b.  Upon  such  determination,  the 
Component  will  prepare  an  Action  Lead 
Sheet  (ALS)  which  fully  identifies  the  Subject 
and  the  scope  of  the  case,  and  specifies 
precisely  the  leads  which  each  investigative 
component  (including  DIS/PIC  when 
appropriate)  is  to  conduct. 

c.  Case  opening  procedures  described 
above  are  identical  for  LAA  and  post- 
adjudication  cases  except  with  respect  to 
notification  of  case  opening  to  PIC: 

(1)  Post-adjudication  Cases.  These  cases, 
because  they  involve  an  issue,  are  potentially 
sensitive  and  must  be  examined  as  early  as 
possible  by  PIC  for  conformity  to  the  latest 
DoD  policy.  Accordingly,  the  initial 
notification  to  PIC  of  case  openings  will 
always  be  by  message.  The  message  will 
contain  at  a  minimum: 

(a)  Full  identification  of  the  subject: 

(b)  A  narrative  describing  the  allegation/ 
facts  in  sufficient  detail  to  support  opening  of 
the  case;  and 

(c)  A  brief  listing  of  the  leads  that  are 
planned. 

The  DD  Form  1879  and  supporting 
documents,  along  with  the  agency's  ALS, 
should  be  subsequently  mailed  to  PIC. 

(2)  LAA  Cases.  The  notification  to  PIC  of 
cnse  opening  will  normally  be  accomplished 
by  mailing  the  DD  Form  1879.  DD  Form  398 
(Personal  History  Statement),  a  copy  of  the 
ALS.  and  any  other  supporting  documents  to 
PIC.  Message  notification  to  PIC  in  LAA 
cases  will  only  be  required  if  there  is  a 
security  or  suitability  issue  apparent  in  the 
DD  Form  1879  or  supporting  documents. 

(d)  Beyond  initial  actions  necessary  to  test 
allegation  for  investigative  merit  and 
jurisdiction,  no  further  investigative  action 
should  commence  until  the  notification  of 
case  opening  to  PIC  has  been  dispatched. 

(e)  PIC  will  promptly  respond  to  the 
notification  of  case  opening  by  mail  or 
message  specifying  any  qualifying  remarks 
along  with  a  summary  of  previously  existing 
data.  PIC  will  also  provide  a  DIS  case  control 
number  (CCN).  This  number  must  be  used  by 
all  components  on  all  case  related 
paperwork/reports. 

(The  investigating  agency  may  assign  its 
unique  service  CCN  for  interim  internal 
control:  however,  the  case  will  be  processed, 
referenced,  and  entered  into  the  DCIl  by  the 
DIS  case  control  number.)  The  first  five  digits 
of  the  DIS  CCN  will  be  the  Julian  date  of  the 
case  opening  when  received  at  DIS. 

6.  Case  Processing 

a.  The  expected  completion  time  for  leads 
in  L/XA  cases  is  50  calendar  days  and  for 
post-adjudication  cases.  30  days,  as 
computed  from  the  date  of  receipt  of  the 
request.  If  conditions  preclude  completion  in 
this  time  period,  a  pending  report  of  the 
results  to  date,  along  with  an  estimated  date 
of  completion  will  be  submitted  to  PIC. 

b.  Copies  of  all  ALSs  will  be  furnished  to 
PIC.  In  addition.  PIC  will  be  promptly  notified 
of  any  significant  change  in  the  scope  of  the 
case,  or  the  development  of  an  investigative 
issue. 

c.  The  procedures  for  implementing  the 
Privacy  Act  in  PSI  cases  are  set  in  DIS 
Manual  20-1-M  1.  Any  other  restrictions  on 
the  release  of  information  imposed  by  an 


overseas  source  or  by  regulations  of  the 
country  where  the  inquiry  takes  place  will  be 
cleariy  stated  in  the  report. 

d.  The  report  formal  for  these  cases  will  be 
that  used  by  the  military  investigative 
agency. 

e.  Investigative  action  outside  the 
jurisdictional  area  of  an  investigative 
component  office  may  be  directed  elsewhere 
by  ALS  as  needed  in  accordance  with  that 
agency's  procedures  and  within  the  following 
geographical  considerations: 

(1)  Leads  will  be  sent  to  PIC  if  the 
investigative  action  is  in  the  United  Stales, 
District  of  Columbia.  Puerto  Rico.  American 
Samoa,  Bahama  Islands,  the  U.S.  Virgin 
Islands,  and  the  following  islands  in  the 
Pacific:  Wake.  Midway.  Kwajalin.  Johnston. 
Carolines.  Marshalls.  and  Eniwetok. 

(2)  Leads  to  areas  not  listed  above  may  be 
dispatched  to  other  units  of  the  investigative 
agency  or  even  to  another  military  agency's 
field  units  if  there  is  an  agreement  or 
memorandum  of  understanding  that  provides 
for  such  action.  For  case  accountability 
purposes,  copies  of  such  "lateral"  leads  must 
be  sent  to  the  PIC. 

(3)  Leads  that  cannot  be  dispatched  as 
described  in  paragraph  (2)  above,  and  those 
that  must  be  sent  to  a  non-DoD  investigative 
agency  should  be  sent  to  PIC  for  disposition. 

f.  The  Defense  Investigative  Manual  calls 
for  obtaining  PIC  approval  before  conducting 
a  Subject  interview  on  a  post-adjudicative 
investigation.  To  avoid  the  delay  that 
compliance  with  this  procedure  would  create, 
a  military  investigative  component  may 
conduct  the  interview  provided; 

(1)  .All  other  investigative  leads  have  been 
completed  and  reviewed. 

(2)  The  CCN  has  been  received,  signifying 
DIS  concurrence  with  the  appropriateness  of 
the  investigation. 

(3)  Contrary  instructions  have  not  been 
received  from  the  PIC. 

(4)  The  interview  is  limited  to  the 
resolution  of  the  relevant  issues  disclosed  by 
the  investigation. 

g.  Notwithstanding  the  provisions  of 
paragraphs  f.(l)  through  (4)  of  this  Appendix, 
if  time  is  of  the  essence  due  to  imminent 
transfer  of  the  subject,  a  subject  interview 
may  be  conducted  at  the  discretion  of  the 
investigative  agency. 

7.  Case  Responsibi/ily  LAA  and  PA 

Paragraph  3.  above,  describes  the 
advantages  of  timely  handling  which  accrue 
when  the  military  investigative  components 
act  for  DIS  overseas.  These  actions  for  DIS 
may,  however,  be  limited  by  the  components 
staffing  and  resource  limitations,  especially 
since  some  cases  require  more  administration 
and  management  than  others.  Post- 
adjudication  case  leads,  for  instance,  will 
normally  be  within  the  geographical 
jurisdiction  of  the  component  that  accepted 
the  request  for  investigation;  therefore, 
relatively  little  case  management  is  required. 
In  contrast,  LAA  cases  may  require  leads 
worldwide,  and,  therefore,  create  more 
complex  case  management  and 
administration,  especially  in  the  tracking, 
monitoring  and  reviewing  of  leads  outside  the 
component"s  geographical  area.  Accordingly. 
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an  investigative  component  will  accept  th« 
case  from  the  requester,  but  only  assign  itself 
the  appropriate  leads  within  its  own 
geographical  jurisdiction  and  send  the 
balance  to  PIC  for  appropriate  disposition  in 
accordance  with  the  following: 

a.  The  investigative  agency  will  accept  the 
request  for  investigation  (thereby  saving  time 
othe- wise  lost  in  mailing  to  PIC)  but  limit  its 
involvement  in  case  management  by 
extracting  only  those  leads  it  will  conduct  or 
manage  locally. 

b.  The  agency  should  then  prepare  an  ALS 
that  shows  clearly  what  leads  it  will  cover 
and  send  PIC  a  copy  of  this  ALS,  along  with 
the  request  for  investigation  and  any  other 
appropriate  documentation.  It  must  be  clear 
in  the  ALS  that  PIC  is  to  act  on  all  those 
leads  that  the  unit  has  not  assigned  to  itself. 

c.  PIC.  as  case  manager,  will  assume 
responsibility  for  the  complete  investigative 
package  and.  upon  receipt  of  the  last  lead, 
will  send  the  results  to  the  appropriate 
activity. 

d.  The  agency  that  accepted  the  case  and 
assigned  itself  leads  may  send  a  copy  of  its 
report  to  the  activity  in  the  "Results  to"  block 
at  the  same  time  it  sends  the  originals  to  PIC. 
If  so.  the  letter  of  transmittal  must  inform  the 
recipient  that  these  reports  are  only  a  portion 
of  the  investigation,  and  that  the  balance  will 
be  forthcoming  from  PIC.  Similarly.  PIC  must 
be  informed  of  which  investigative  reports 
were  disseminated.  (Th's  is  normally  done  by 
sending  PIC  a  copy  of  the  letter  of 
transmittal.) 

8.  Scope 

a.  LAA.  The  scope  of  investigation  is  10 
years  or  from  age  16.  whichever  is  the 
shortest  period. 

b.  F^ost-Adjudication  Cases.  There  is  no 
standard  scope.  The  inquiries  conducted  will 
be  limited  to  those  necessary  to  resolve  the 
issue(s). 

ft  Case  Closing:  LAA  and  PA 

a.  Whether  the  investigative  component  or 
PIC  closes  out  an  investigation,  there  are 
three  key  elements  to  consider: 

(1)  The  investigative  results  must  be 
reviewed  for  quality  and  conformance  to 
policy. 

(2)  The  results  must  be  sent  to  the  activity 
listed  in  the  "Results  to"  block  of  the  DO 
Form  1879. 

(3)  PIC  must  be  informed  whether  or  not 
any  dissemination  was  made  by  the 
investigative  agency  and.  if  so,  what  reports 
were  furnished. 

b.  Investigative  results  may  also  be  sent  to 
a  requester  or  higher  level  activity  that  maices 
a  statement  of  need  for  the  results.  In  such 
instances,  a  copy  of  the  letter  requesting  the 
results  and  the  corresponding  letter  of 
transmittal  must  be  sent  to  PIC  for  retention. 

c.  When  an  investigative  agency 
disseminates  reports  for  PIC.  it  may  use  the 
transmittal  documents,  letters,  or  cover 
sheets  it  customarily  uses  for  its  own  esses. 

d.  The  material  that  is  to  be  provided  to 
PIC  will  consist  of:  The  originals  of  all 
reports,  and  all  other  case  documentation 
such  as  original  statements,  confidential 
source  sheets,  interview  logs,  requests  for 
investigation,  letters  of  transmittal  to 


adjudicaters/requestcrs.  or  communications 
with  the  requester,  such  as  those  tiuit  modify 
the  scope  of  the  investigation. 

e.  For  DiS  to  fulfill  its  responsiWilics  under 
DoD  5220.22-R  and  the  Privacy  Act  of  1974  all 
inquiries  comiucted  in  its  behalf  mrisl  be  set 
forth  in  an  ROI  for  the  permanent  file, 
whether  the  case  is  completed,  terminated 
early,  or  referred  to  another  agency. 

10.  Ftpferral 

A  case  may  require  premature  closing  at 
any  lime  after  receipt  of  the  DD  Form  1879  by 
the  investigative  component  if  the 
information  accompanying  the  request  or 
that  which  is  later  developed,  is  outside  DIS 
jurisdiction.  For  example,  alleged  violations 
of  latv.  a  counterintelligence  matter,  or  actual 
coertion/influence  in  a  hostage  situation  (see 
paragraph  4.b.  of  this  Appendix  J  must  be 
referred  to  the  appropriate  agency,  and  DIS 
involvement  terminated.  The  requester  will 
be  irtformed  by  letter  or  indorsement  to  the 
DD  Rorm  1879  of  the  information  developed 
that,  due  to  jurisdictional  consideration,  the 
case  was  referred  to  (fill  in  appropriate 
address)  and  that  the  DIS  case  is  closed.  The 
agency  to  which  referral  was  made  and  PIC 
will  be  furnished  with  the  results  of  all 
investigations  conducted  under  DIS  auspices. 
DIS,  however,  has  an  interest  in  the  referral 
agency's  actions  and  no  information  should 
be  solicited  from  that  agency. 

Appendix  I — ADP  Position  Categories  and 
Critoria  for  Designating  Positions 

OftIB  Circular  A-71  (and  Transmittal 
Memo  »1).  July  1978  OMB  Circular  A-130, 
December  12. 1985.  and  FPM  Letter  732. 
November  14. 1978  contain  the  criteria  for 
designating  positions  under  the  existing 
categories  used  in  the  personnel  security 
program  for  Federal  civilian  employees  as 
well  as  the  criteria  for  designating  ADP  and 
ADP  related  positions.  This  policy  is  outlined 
below: 

ADP  Position  Categories 

1.  Critical-Sensitive  Positions 

ADP-I  positions.  Those  positions  in  which 
the  incumbent  is  responsible  for  the  planning, 
direction,  and  implementation  of  a  computer 
security  program:  major  responsibility  for  the 
direction,  planning  and  design  of  a  computer 
system,  including  the  hardware  and  software: 
or,  oan  access  a  system  during  the  operation 
or  maintenance  in  such  a  way,  and  with  a 
relatively  high  risk  for  causing  grave  damage, 
or  realize  a  significant  personal  gain. 

2.  \'vncriticalSensitive  Positions 

ADP-II  (jositions.  Those  positions  in  which 
the  inciunbent  is  responsible  for  the  direction, 
planning,  design,  operation,  or  maintemince 
of  a  computer  system,  and  whose  work  is 
technically  reviewed  by  a  higher  authority  of 
the  ADP-I  category  to  insure  the  integrity  of 
the  system. 

3.  Nonsensitive  Positions  ' 

ADP-ill  positions.  Ail  other  positions 

involved  in  computer  activities. 

in  estabhshrng  the  categories  of  positions, 
other  factors  may  enter  into  the 
determination,  permitting  placement  in  higher 
or  lower  categories  based  on  the  igency's 


judgement  as  to  the  unique  characteristics  of 
the  syslenl  or  the  safeguards  protecting  the 
system. 

Criteria  fqr  Designating  Positions 

Three  categories  have  been  established  for 
designatirig  computer  and  computer-related 
positions-)-ADP-I.  ADP-II,  and  ADP-III. 
Specific  criteria  for  assigning  positions  to  one 
of  these  categories  is  as  follows: 


Category 


ADP-I. 


AOP-lt 


Crtena 


ResponsibiMy  or  Vrve  development  and  admin. 
isuation  ot  agency  compute*  security  pfo- 
grams.  and  also  mciud<ng  dt/eciioo  and 
conlro'  c4  rsk  analysis  and/or  ttveM  as- 
seismem 

Significant  invotvernent  in  Me-ciiticat  oi  itms- 
sion-cfittcat  systems 

Signiticant  im/otvement  m  Irfe.cn1ical  or  mis- 
sion-cntical  syslefrs. 

ResponsiMny  lor  Uw  preparation  or  approval 
ot  aata  tor  input  into  a  system  wtucti  does 
not  necessanly  mvotve  persorwjt  access  to 
Ibe  system,  txit  with  relatively  r>igh  risk  tor 
o^ecling  grave  damage  or  realizing  signifi- 
cant personal  gam 

Relatively  titgft  nsli  assignments  assocja'ed 
WI1^  or  directly  invotvmg  the  accounting, 
disbursement,  m  authorization  tor  disburse- 
ment from  systems  of  (1)  doilar  amourits  ot 
$10  million  per  year  Or  greater,  or  (2) 
lesser  amounts  H  the  activities  ot  the  indi- 
vidual are  not  subject  to  tecnnicat  review 
by  tugher  authonty  in  the  AOP-I  category 
to  ensure  ttie  integr'ty  of  the  system 

Positions  involving  m^fOf  responsibility  tor  Itie 
direcTKyi  planning,  design,  testing  mainte- 
nance, ooeratfon.  monitcxir^g.  and/or  marv 
agement  o(  systems  hardwaie  and  soH- 
miare 

Other  positions  as  designated  by  the  agency 
head  ttwt  nworve  relatively  high  nsti  tor 
edecimg  grave  damage  or  reahzng  signti- 
cant  personal  gam 

ResponsiMity  (or  systems  design,  operaton. 
testing  maintenance,  and/or  monitonng 
that  IS  earned  out  under  tectvucal  review  o< 
higt*«r  autnonty  in  ttie  AOP-I  category,  in- 
cludes, but  IS  not  limited  to 

(1)  access  to  and 'or  processing  ot  proprie- 
tary data  mtormation  regumng  protection 
under  the  Pnvacy  Act  ot  1974,  and  Gov 
ernrnent-oeveioped  privileged  irMofmaton 
mvoivir^  the  award  ot  contracts. 

(2)  accounting,  disbursement,  o'  authorization 
tor  disbursement  trom  Systems  ot  dollar 
■mounts  less  than  StO  rmltoA  per  year 
Other  positions  are  designated  by  the 
agency  head  that  irrvoive  a  degree  of 
aoce«s  to  a  systetn  that  creates  a  sigmd- 

cam  potential  tor  damage  or  p>.>rson»l  gam  j 

lass  than  that  in  ADP-i  positions  i 

Alt  ott^er  positions  involved  m  Federal  com-  | 

puter  actjviiies  \ 


Linda  M.  Lawson, 

Alternata  OSD  Federal  Register  Liaison 
Officer,  department  of  Defense. 
April  1,  lp87. 
|FR  Doc.  B7-7616  Filed  4-7-87;  8:45  am] 
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summary:  The  Secretary  issues  final 
regulations  for  the  Endowment 
Challenge  Grant  Program,  formerly 
called  the  Endowment  Grant  Program. 
The  regulatory  changes  conform  the 
regulations  to  the  changes  made  to  the 
statute  governing  the  Endowment 
Challenge  Grant  Program.  Parts  C  and  D 
of  Title  111  of  the  Fligher  Education  Act 
of  1965.  as  amended  (HEA).  by  the 
Higher  Education  Amendments  of  1986. 
Pub.  L.  m^m. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the  U.S. 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Caroline  Gillin.  Institutional  Aid 
Programs.  U.S.  Department  of  Education. 
LEnfant  Plaza.  Post  Office  Box  23868, 
Washington.  DC  20026.  Telephone  (202) 
732-3308. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Endowment  Challenge  Grant 
Program  is  one  of  several  programs 
authorized  by  Title  III  of  the  HEA  and 
known  collectively  as  the  Institutional 
Aid  Programs.  Under  the  Endowment 
Challenge  Grant  Program,  the  Secretary 
awards  grants  to  eligible  institutions  of 
higher  education  to  enable  them  to 
establish  or  increase  endowment  funds. 
Grantees  must  match  the  Federal  grant 
funds  that  they  receive.  The  Federal 
grant  and  the  institutional  match  are 
called  the  endowment  fund  corpus. 
Institutions  must  invest  and  may  not 
spend  the  endowment  fund  corpus  for  a 
20-year  grant  period.  When  the  grant 
expires,  the  institution  may  use  the 
endowment  fund  corpus  for  any 
educational  purpose. 

In  general,  a  grantee  may  spend  up  to 
50  percent  of  endowment  fund  income 
earned  before  the  date  of  each  proposed 
expenditure.  Endowment  fund  income  is 
an  amount  equal  to  the  difference 
between  the  total  value  of  the 
endowment  fund  and  the  endowment 
fund  corpus.  The  total  value  of  the 
endowment  fund  includes  the 
endowment  fund  corpus  plus 
appreciation  (or  minus  depreciation,  if 
applicable),  cumulative  interest  and 
dividends.  A  grantee  may  use  that  50 
percent  of  endowment  fund  income  to 
defray  any  expenses  necessary  to 
operate  the  institution.  A  grantee  must 
invest  the  other  50  percent  of 
endowment  fund  income  for  the  entire 
grant  period.  When  the  grant  expires. 


the  grantee  may  use  all  the  income  for 
any  educational  purpose. 

B.  Explanation  of  Changes 

The  Higher  Education  Amendments  of 
1986,  Public  Law  99^98.  amended  the 
authorizing  statute  governing  the 
Endowment  Challenge  Grant  Program. 
Parts  C  and  D  of  Title  III  of  the  HEA.  in 
several  areas.  The  Secretary  is 
amending  the  regulations  to  conform  the 
regulations  to  the  amended  statute. 

These  changes  include — 

•  Changing  the  name  of  the  program 
to  the  Endowment  Challenge  Grant 
Program; 

•  Deleting  the  requirement  that  an 
applicant  for  an  endowment  challenge 
grant  submit  a  long-range  development 
plan: 

•  Adding  a  funding  preference  for 
recipients  of  Strengthening  Historically 
Black  Colleges  and  Universities  Program 
grants; 

•  Reducing  the  maximum  grant  in 
fiscal  year  1987  to  8250,000: 

•  Adding  a  provision  that  allows  the 
Secretary  to  award  a  grant  that  exceeds 
81,000,000  if  the  appropriation  for  the 
program  exceeds  $10,000,000; 

•  Adding  a  provision  that  permits  a 
grantee  of  a  more  than  Sl.000,000  grant 
to  match  that  grant  on  a  one-to-two 
basis,  i.e..  one  dollar  of  non-grant  funds 
for  every  two  dollars  of  grant  funds;  and 

•  Removing  appropriation  set-asides 
for  junior  and  community  colleges  and 
historically  Black  colleges  and 
universities. 

The  Secretary  is  also  correcting 
typographical  and  other  technical  errors. 

C.  Missing  Item — Eligibility 

Readers  should  note  that  the 
Secretary  has  not  addressed  the  subject 
of  institutional  eligibility  in  these 
regulations,  although  the  Higher 
Education  Amendments  of  1986  have 
changed  the  eligibility  requirements  for 
the  Endowment  Challenge  Grant 
Program.  In  general,  an  institution  is 
eligible  to  receive  a  grant  under  the 
Endowment  Challenge  Grant  Program  if 
it  is  eligible  to  receive  a  grant  under  the 
Strengthening  Institutions  Program  or 
under  the  Strengthening  Historically 
Black  Colleges  and  Universities 
Program.  Accordingly,  the  Secretary  will 
issue  regulations  relating  to  eligibility 
for  the  Endowment  Challenge  Grant 
Program  when  he  publishes  regulations 
for  the  other  two  programs.  The 
Secretary  anticipates  that  the 
regulations  will  be  published  in  the  near 
future. 


Waiver  of  Notice  of  Proposed 
Rulemaking 

in  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act.  20  U.S.C.  1232(b)(2)(A). 
and  the  Administrative  Procedure  Act.  5 
U.S.C.  553.  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these  regulations 
only  include  technical  corrections  and 
provisions  implementing  mandatory 
statutory  changes  to  the  Endowment 
Challenge  Grant  Program  required  by 
the  Higher  Education  Amendments  of 
1986.  Pub.  L.  99-49a  Therefore,  the 
Secretary  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulator}'  Flexibility  Act  Certiflcation 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  made  in  these  regulations  will 
not  create  any  additional  burden  on 
small  institutions  that  will  participate  in 
the  program.     ^ 

Paperwork  Reduction  Act  of  1980 

The  regulations  have  been  examined 
under  the  Paperwork  Reduction  Act  of 
1980  and  have  been  found  to  contain  no 
information  collection  requirements. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  628 

Colleges  and  universities,  Education, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.031— Endowment  Challenge  Grant 
Program) 

Dated:  March  23, 1987. 
William  |.  Bennett. 

Secretary  of  Education. 

The  Secretary  amends  Part  628  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 


BEST  COPY  AVAILABLE 
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PART  628-[  AMENDED] 

1.  The  authority  citation  for  Part  628  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1065a.  unless 
olhervvise  notoil. 

2.  In  Pari  628,  all  references  to 
"Endowment  Grant  Program"  are 
revised  to  read  "Endowment  Challenge 
Grant  Program"  and  alh  references  to 
"endowment  grant"  are  revised  to  read 
"endowment  challenge  grant". 

3.  Section  628.1  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

!;  628.1     Wtiat  are  the  purposes  of  the 
Endowment  Challenge  Grant  Program? 

The  Endowment  Challenge  Cirant 
Program  proviiios  endowment  challenge 
grants,  which  must  be  matched,  to 
eligible  institutions  of  higher  education 
to— 

■  *  •  •  • 

4.  In  §  628.5,  paragraph  la)(l).  the 
number  "624.22".  is  removed. 

5.  In  §  628.5,  paragraph  (b)(l)(i)  is 
revised  to  read  as  follows: 

§  628.5    What  regulations  apply  to  the 
Endowment  Challenge  Grant  Program? 

(b)(ir  •  • 

(i)  The  regulations  in  34  CFR  74.61(h) 
or  74.62,  as  applicable. 

■  •  «  •  * 

6.  In  §  628.5.  paragraph  (b](l)(iii).  the 
phrase  "(d)  and  (e)"  is  added  after  the 

number  "75.217". 

§628.6    I  Amended] 

7.  In  §  628.6.  the  definition  of 
"Endowment  fund  income"  is  amended 
by  changing  the  word  "market"  to 
"total". 

8.  Section  628.10  is  revised  to  read  as 
follows: 

§  623.10    What  are  the  characteristics  of 
an  endowment  challenge  grant? 

(al  Each  endowment  challenge  grant 
awarded  by  the  Secretary  under  this 
part — 

(1)  Except  as  provided  in  paragraph 
(b)  of  this  section — 

(i)  Ranges  from  S.50,000  to  S2.50.0OO  in 
fiscal  year  1987  and  from  S50.000  to 
S.'iOO.OOO  in  subsequent  fiscal  years;  and 

(iil  Must  be  matched  on  a  dollar-for- 
ddllar  basis: 

(2)  .Must  be  invested  by  the  institution; 
ii!id 

(.3)  Covers  a  period  of  20  years. 

(b)  When  funds  appropriated  for  a 
fiscal  year  for  the  Endowment  Challenge 
Grant  Program  exceed  SIO.OOO.OOO.  the 
Secretary  may  award  an  endowment 
challenge  grant  to  an  institution  in 


exceffi  of  $1,000,000.  which  may  be 
matched  with  one  dollar  of  matching 
funds  ifor  every  two  dollars  of  grant 
funds^  if  the  institution — 

(1)  i^equests  an  endowment  challenge 
grant  In  excess  of  $1. 000,000;  and 

(2]  t)eposits.  in  its  endowment  fund 
established  under  this  part,  matching 
fundsjequal  to  one-half  of  the  amount  of 
the  grfint. 

(Authdrity:  20  U.S.C.  106.=>a) 

§628.iO    I  Amended] 

9.  Ill  §  628.20,  paragraph  (b]  is 

remo^  ed.  the  designation  (a)  is  removed, 
and  paragraphs  (a)  (1)  and  (2)  are 
redes  gnated  as  paragraphs  |a)  and  (b). 

§62840    I  Amended) 

10.  In  §  628.30.  paragraph  (a)  is 
removed  and  paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (a)  and  (b). 
In  reoesignafed  paragraph  (b).  the 
phrase  "(d)  and  (e)"  is  added  between 
"34  CpR  75.217"  and  "of. 

11.  In  §  628.32.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  628.32  What  funding  priorities  does  the 
Secretary  use  in  evaluating  an  application 
for  an  endowment  challenge  grant? 

*  I         *         *         * 

(a)  Recipient  of  Strengthening 
InstitLtions  Program.  Strengthening 
Histo  rically  Black  Colleges  and 
Universities  Program,  or  Special  Needs 
Progiipm  grant.  (Total:  20  points)  The 
Secretary  gives  20  points  to  each 
applicant  that,  on  October  1  of  the  fiscal 
year  in  which  the  applicant  is  applying 
for  art  endowment  challenge  grant,  is  a 
recipient  of  a  development  or  planning 
grant' under  the  Strengthening 
Institutions  Program.  Strengthening 
Historically  Black  Colleges  and 
Universities  Program,  or  Special  Needs 
Progilam. 

*  ,'*        *        «        * 

12.!ln  §  628.32,  paragraph  (b)(1)  is 
amended  by  adding  the  word  "to" 
between  the  word  "up"  and  the  phrase 
"20  tf  fal  points". 

§628^33    (Removed] 

13.  Section  628.33  is  removed. 
14.;  In  §  628.40.  paragraphs  (a)  and  (b] 
are  revised  to  read  as  follows: 

§  628.40    What  are  the  restrictions  on  the 
amount  of  an  endowment  challenge  grant? 

(a][  For  endowment  challenge  grants  of 
up  to  $500,000— 

(1)1  An  institution  must  raise  at  least 
S,50.C|00  in  matching  funds  and  qualify 
for  al  least  a  $50,000  grant  under 
paracraph  (c)  of  this  section;  and 

(2  If  an  institution  obtains  at  least 
$50,000  in  matching  funds  and  raises  all 


the  nongovernmental  funds  it  proposes 
to  raise  in  its  application,  the  institution 
may  receive  a  grant  equal  to  the  amount 
of  matching  funds  it  raised  up  to  a 
maximum  of  8250,000  in  fiscal  year  1987 
and  $500,000  in  subsequent  fiscal  years, 
(b)  For  endowment  challenge  grants  in 
excess  of  $1,000,000— 

(1)  An  institution  must  raise  at  least 
$500,001  in  matching  funds  and  qualify 
for  al  least  a  $1,000,001  grant  under  j 
paragraph  (c)  of  this  section;  and        i 

(2)  If  an  institution  obtains  at  least 
$500,001  in  matching  funds  and  raises  al]  j 
the  nongovernmental  funds  it  proposes     ' 
to  raise  in  its  application,  the  institution 
may  receive  a  grant  equal  to  double  the 
amount  of  matching  funds  it  raised. 

*        •       ■  *        •        « 

15.  In  §  628.41,  paragraph  (b)(1)  is 
revised  to  read  as  follows:  | 

§  628.41    What  are  the  obligations  of  an 
Institution  that  the  Secretary  selects  to 
receive  an  endowment  challenge  grant? 


(b)  *  •  • 

(1)  Matiih,  with  cash  or  low-risk 
securities,  the  endowment  challenge 
grant  funds  to  be  received  under  this 
part; 


§628.45    [Amended] 

16.  In  §  628.45.  paragraph  (c)  is 
amended  by  changing  the  word 
"granting"  to  read  "grant". 

§  628.46    [Amended]  ' 

17.  In  §  628.46,  paragraph  (a)(1)  is 
amended  by  the  changing  the  word 
"market"  to  read  "total". 

18.  In  §  628.47.  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

§  628.47    What  shall  a  grantee  record  and 
report? 

*        * 

(d)  Carty  out  the  audit  required  in  34 
CFR  74.61(h)  or  74.62.  as  applicable; 

(e)  Provide  to  the  Secretary  a  copy  of 
the  external  or  internal  audit  to  be 
performed  under  34  CFR  74.61(h)  or 
74.62.  as  applicable;  and 


§628.48    (Amended) 

19.  In  §  628.48,  paragraph  (a)(1)  is 
amended  by  adding  the  word  "not" 
between  the  word  "income"  and  the 
word  "permitted". 
|FR  Doc  87-7779  Filed  4-7-87;  8:45  am|   | 
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VETERANS  ADMINISTRATION 
38  CFR  Part  17 

Copayments  for  VA  Healtti  Care 

agency:  Veterans  Administration. 
action:  Final  regulations . 


summary:  The  VA  (Veterans 
Administration)  has  amended  its 
medical  series  regulations  to  conform 
with  two  technical  changes  to  Title  38, 
United  States  Code,  enacted  with  the 
passage  of  Title  II  of  Pub.  L.  99-576,  the 
"Veterans'  Benefits  Improvement  and 
Health-Care  Authorization  Act  of  1986." 
Pub.  L.  99-576  provides  that  all  persons 
receiving  disability  compensation 
pursuant  to  38  U.S.C.  351  are  included  in 
the  highest  VA  health  care  eligibility 
category.  The  public  law  also  limited  the 
total  copayments  certain  nonservice- 
connecfed  veterans  must  agree  to  pay 
for  VA  health  care  equal  to  four  times 
the  inpatient  Medicare  deductible. 
Previous  to  this  change  it  was  possible 
that  a  veteran  could  pay  an  amount 
equal  to  five  times  the  inpatient 
Medicare  deductible  due  to  a  five-day 
billing  cycle  that  remained  after  the 
initial  four  ninety-day  billing  cycles. 
EFFECTIVE  DATE:  This  regulation  is 
effective  April  7, 1986.  This  date  is  the 
effective  date  specified  in  the  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Walters,  Chief,  Policies  and 
Procedures  Division,  Medical 
Administration  Service,  Department  of 
Medicine  and  Surgery,  Veterans 
Administration,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
2143. 

SUPPLEMENTARY  INFORMATION:  Pub.  L 

99-272,  enacted  April  7, 1986,  made 
major  changes  in  VA  health  care 
eligibility.  That  law  established  three 
general  categories  of  eligibility  for  care. 
Most  persons  in  receipt  of  disability 
compensation  pursuant  to  38  U.S.C.  351 
were  inadvertently  not  included  in  the 
highest  priority  eligibility  category.  Pub. 
L.  99-576  changed  the  law  to  place  those 
veterans  in  the  highest  eligibility 
category,  retroactively  to  April  7, 1986. 
Additionally,  prior  to  enactment  of  the 
new  public  law,  nonservice-connected 
veterans  with  incomes  in  excess  of 
certain  threshold  amounts  had  to  agree 
to  pay  a  copayment  no  greater  than  the 
Medicare  deductible  during  each  of  four 
90-day  billing  cycles  (360  days)  and  for 
the  5-day  billing  cycle  at  the  end  of  any 
365-calendar-day  period.  The  new  law 
limits  total  payments  to  an  amount 
equal  to  no  greater  than  four  times  the 
amount  of  the  inpatient  Medicare 
deductible  during  any  365-day-calendar 
period  thus  eliminating  the  additional  5- 


day  billing  cycle.  These  regulation 
changes  implement  those  two  new 
provisions  of  law.     . 

Pursuant  to  38  CFR  1.12  the  VA  finds 
that  prior  publication  of  these  changes 
for  public  notice  and  comment  is  not 
required  and  is  unnecessary.  The  VA 
has  no  discretion  in  this  matter. 
Effective  April  7, 1986,  the  law  placed 
those  receiving  compensation  under  38 
U.S.C.  351  in  the  highest  priority 
category,  and  provided  that  a  veteran 
may  not  be  required  to  make 
copayments  greater  than  four  times  the 
amount  of  the  inpatient  Medicare 
deductible  for  VA  medical  care  or  365- 
calendar-day  period.  Consequently,  a 
proposed  notice  will  not  be  published. 
For  this  reason,  these  changes  are  also 
not  subject  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  since  they  do  not 
come  within  the  term  "rule"  as  defined 
in  that  Act. 

Executive  Order  12291:  This 
amendment  to  VA  regulations  is 
considered  nonmajor  under  the  criteria 
of  Executive  Order  12291.  Federal 
Regulation.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  result  in  major  increases  in  costs 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism.  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grants  program. 
Health.  Health  care.  Health  facilities. 
Health  professions.  Medical  devices. 
Medical  research.  Mental  health 
programs.  Nursing  homes.  Philippines, 
Reporting  and  recordkeeping 
requirements.  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  are  64.009.  61.011.  and  64.013) 

Approved:  Mdrch  5. 1987. 
Thomas  K.  Turnage. 
Administrator. 

PART  17— [AMENDED] 

38  CFR  17,  Medical,  is  amended  as 
follows: 

1.  In  §17.47,  paragraph  (a)(3)  is  revised 
to  read  as  follows: 

§  17.47    EHglt>llity  for  hospital,  domlcHiary 
or  nursing  home  care  of  persons 
discharged  or  released  from  active  military, 
naval,  or  air  service. 


(a)(3)  A  veteran  who  is  in  receipt  of, 
or.  but  for  a  suspension  pursuant  to  38 
U.S.C.  351  (or  both  such  a  suspension 
and  the  receipt  of  retired  pay),  would  be 
entitled  to  disability  compensation,  but 
only  to  the  extent  that  such  veteran's 
continuing  eligibihty  for  such  care  is 
provided  for  in  the  judgment  or 
settlement  described  in  such  section,  for 
any  disability:  (Pub.  L.  99-576) 

•  *         •         •        • 

2.  In  §17.48,  paragraph  (c)(1) 
introductory  text  is  revised  and  new 
paragraph  (e)(8)  is  added  to  read  as 
follows: 

§  17.48    Considerations  applicable  in 
determlnig  eligibility  tor  hospital,  nursing 
home  or  domiciliary  care. 

•  •         •         *         • 

(e)(1)  A  veteran  who  received  hospital 
or  nursing  home  care  under  17.47(d) 
shall  be  liable  to  the  U.S..  for  each  90 
days  of  care  in  a  365-day  period,  for  an 
amount  equal  to  the  lesser  of: 

•  *        «        •         • 

(e)(8)  A  veteran  who  receives  any 
combination  of  hospital,  nursing  home 
or  outpatient  care  shall  not  be  required 
to  pay  an  amount  greater  than  four 
times  the  amount  of  the  inpatient 
Medicare  deductible  during  any  365-day 
period.  (Pub.  L  99-576.  sec.  237) 

•  a  *  •  • 

[PR  Doc.  87-7771  Filed  4-7-87:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-3-FRL-3158-3) 

Approval  and  Promulgation  of 
Implementation  Plans;  Approval  of  the 
Pennsylvania  l/M  Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  approves  the 
Pennsylvania  Motor  Vehicle  Inspection 
and  Maintenance  Program  (l/M).  The 
proposed  rulemaking  for  this  action 
appeared  in  the  Federal  Register  on 
April  16. 1986  (51  FR  12882).  The 
comment  period  ended  on  May  16, 1986. 
and  no  comments  were  received.  The 
Pennsylvania  I/M  Program  commenced 
June  1. 1984,  in  the  Philadelphia. 
Pittsburgh  and  Allentown-Bethlehem- 
Easton  areas.  It  meets  all  EPA  criteria 
for  such  programs  as  outlined  in  the 
January  22. 1981  Federal  Register  (46  FR 
7186). 
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DATE:  The  rule  will  become  effective  on 
May  8.  1987. 

ADDRESSES:  Copies  of  the  documents 

lelevant  lo  this  action  are  available  for 

public  inspection  during  normal 

business  hours  at: 

U.S.  Environmental  Protection  Agency, 
Region  111.  Air  Programs  Branch.  841 
Chestnut  Building,  Philadelphia,  PA 
19107,  Attn:  Esther  Steinberg. 

Pennsylvania  Department  of 

Environmental  Resources,  P.O.  Box 
206.3.  Harrisburg,  PA  17120,  Attn:  Gary 
Triplet!,  Public  Information  Reference 
Unit.  Environmental  Protection 
Agency,  401  M  Street,  SW.. 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Glen  (3AM11),  PA/VVV  Section  at 
the  EPA.  Region  111  address  given  above 
or  telephone  (215)  597-8379. 
SUPPLEMENTARY  INFORMATION:  On  April 
16, 1986  (51  PR  12882)  EPA  proposed 
approval  of  the  Pennsylvania  I/,M 
Program  and  established  a  30-day 
comment  period.  No  comments  were 
'received,  so  today  EPA  is  approving  the 
Pennsylvania  I/M  Program  as  a  revision 
of  the  Pennsylvania  Stale 
Implementation  Plan.  The  Pennsylvania 
I/M  Program  commenced  June  1, 1984, 
and  is  currently  being  implemented  in 
Buck.s.  Chester,  Delaware,  Montgomery 
and  Philadelphia  Counties  and  in 
portions  of  Beaver.  Washington, 
Westmoreland.  Allegheny.  Lehigh  and 
Northampton  Counties.  The  portions  of 
the  Counties  included  in  the  program  are 
identified  by  zip  code.  The  zip  code 
areas  included  in  the  program  were 
published  in  the  April  16, 1986  notice.  In 
a  letter  of  March  13. 1986,  the 
Pennsylvania  Department  of 
Environmental  Resources  (DER) 
amended  the  list  of  zip  code  areas  by 
adding  the  following  zip  codes:  15007, 
15129.  1.5025. 15039,  and  15200-15299. 
Except  for  this  change  the  program 
remains  as  it  was  described  in  the  April 
16, 1986  notice.  More  detailed 
information  on  the  Pennsylvania  I/M 
Program  can  be  found  in  that  notice. 
At  the  request  of  EPA,  Region  III, 
FPA's  Office  of  Mobile  Sources  (OMS) 
calculated  the  air  quality  benefit  of  the 
Pcnn,sylvania  I/M  Program  using  the 
M0BILE3  emission  factor  model. 
M0BILE3  runs  determined  that  the 
Pennsylvania  I/M  Program  will  achieve 
a  reduction  of  36.1%  in  hydrocarbon 
(HC)  emissions  and  60.5%  in  emissions 
of  carbon  monoxide  (CO).  These 
reductions  are  much  greater  than  the 
Reasonably  Available  Control 
Technology  (RACT)  requirement  for  an 
I/M  Program  (a  reduction  of  23.3%  HC 
and  34.4%  CO).  A  January  27, 1986 
memo,  from  OMS  to  EPA,  Region  III, 


whicih  is  attached  to  this  rulemaking, 
gives  a  more  detailed  explanation  of  the 
M0BILE3  calculations. 

Final  Action 

EPA  approves  the  Pennsylvania  I/M 
Pro-am  as  a  revision  of  the 
Pennsylvania  State  Implementation 
Plan; 

The  Office  of  Management  and  Budget 
has  Exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

U$der  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circiiit  by  June  8, 1987.  This  action  may 
not  %e  challenged  later  in  proceedings  to 
enforce  its  requirements  (See 
§  30r(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Inporporation  by  reference.  Air 
pollution  control.  Nitrogen  dioxide, 
Carbon  monoxide.  Hydrocarbons, 
Intefgovernmental  relations.  Reporting 
and  Recordkeeping  requirements. 

N(^e. — Incorporation  by  reference  of  the 
Si.ita  Implemenlation  Plan  for  the  Slate  of 
PenniBylvania  was  approved  by  the  Director 
of  tht  Federal  Register  of  July  1. 1982. 

D^cd:  February  11. 1987. 
Lee  M.  Thomas, 
Acintnistralor. 

PART  52— [AMENDED] 

40  CFR  Part  52  is  amended  as  follows: 
1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Af  Ihority:  42  U.S.C.  7401-7642. 

2.1  Section  52.2020  is  amended  by 
adding  paragraph  (c)(66]  to  read  as 
follows: 

§  52;2020    identification  of  plan. 

•  *  4  *  • 

(q)  *  *  * 

(^)  A  revision  to  the  Pennsylvania 
State  Implementation  Plan  adopting  a 
Molor  Vehicle  Emissions  Inspection  and 
Maintenance  Program  submitted  by  the 
Secretary  of  the  Pennsylvania 
Department  of  Environmental  Resources 
on  June  24. 1985  and  an  amendment 
suljinitted  March  13, 1986  by  the  Chief, 
Division  of  Air  Resource  Management, 
Buitau  of  Air  Quality  Control, 
Pennsylvania  Department  of 
Environmental  Resources. 

(t)  Incorporation  by  Reference 

(A)  Title  75,  sections  4703  (a)  and  (h) 
anq  4706  of  the  Purdon's  Pennsylvania 
Co^isolidated  Statutes  Annotated  and 
Title  67,  Pennsylvania  Code  §§  175.41, 
177^21, 177.31. 177.32, 177.35, 177.39  and 
17l61. 


(B)  Bureau  of  Air  Quality  Control, 
Department  of  Environmental 
Resources,  State  Implementation  Plan, 
Revision  for  Ozone  for  I/M,  dated  June 
17, 1985  and  the  letter  to  EPA,  dated 
March  la  1986. 
(FR  Doc.  87-3832  Filed  4-7-87;  8:45  am] 
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40  CFR  Part  180 

[PP6F3405/R881;  FRL-3181-4] 

I 
Pesticide  Tolerance  for  2-{  1-  , 

(Ethoxyimino)Butyl]-5-[2- 
(Ethylthio)Propyl  ]-3-Hydroxy-2- 
Cyclohexene-1-One 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
established  tolerance  for  the  residues  of 
the  herbicide  2-[l-(ethoxyimino)butyl]5- 
[2-(ethylthio)propyl)-3-hydroxy-2- 
cyclohexene-1-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodity 
sugar  beet  tops  from  0.2  part  per  million 
(ppm)  to  3.0  ppm.  The  regulation  was 
requested  by  BASF  Corp.  and 
establishes  the  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  the  raw  agricultural  commodity. 

EFFECTIVE  DATE:  April  8. 1987. 

ADDRESS:  Written  objections  may  be 

submitted  to  the:  Hearing  Clerk  (A-110), 

Environmental  Protection  Agency,  Rm. 

3708,  401  M  St..  SW.,  Washington  DC 

20460. 

FOR  FURTHER  INFORMATION  CONTACT.       | 

Robert  J*  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-767CJ,  j  ; 
Office  of  Pesticide  Programs,  ' 

Environeiental  Protection  Agency,  Rm. 
245,  CMj*2.  Jefferson  Davis  Highway, 
Arlingtoh.  VA  22203.  (703)  557-1800. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  March  18. 1987  (52  FR  8532). 
which  announced  that  BASF  Corp.  had 
submitted  pesticide  petition  6F3405  to 
EPA  proposing  to  amend  40  CFR  180.412 
by  increasing  the  established  tolerance 
for  the  oombined  residues  of  the 
herbicidle  2-|l-(ethoxyimino)butylj-5-[2- 
(ethylth|o)propyll-3-hydroxy-2- 
cyclohejcene-1-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one  . 
moiety  (calculated  as  the  herbicide)  in 
or  on  thp  raw  agricultural  commodity 
sugar  b^et  tops  for  0.2  ppm  to  3.0  ppm. 

No  cwnments  were  received  in 
response  to  the  notice  of  filing.  ' 
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The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include  several  acute  studies,  a  6-month 
feeding  study  with  dogs  fed  dosages  of 
0.  2.0.  20.0.  and  200  milligrams  per 
kilogram  of  body  weight  per  day  (mg/ 
kg/day)  with  a  no-observed-effect  level 
(NOEL)  of  2.0  mg/kg/day;  a  2-year 
chronic  feeding/oncogenicity  study  in 
mice  fed  dosages  of  0,  6. 18.  54,  and  162 
mg/kg/day  with  no  oncogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
162  mg/kg/day  (highest  dose  tested 
(HDT))  and  a  systemic  NOEL  of  18  mg/ 
kg/day;  a  2-year  chronic  feeding/ 
oncogenicity  study  with  rats  fed  dosages 
of  0,  2.  6.  and  18  mg/kg/day  (HDT)  with 
no  oncogenic  effects  observed  under  the 
conditions  of  the  study  at  dose  levels  up 
to  and  including  18  mg/kg/day  (HDT) 
and  a  systemic  NOEL  greater  than  or 
equal  to  18  mg/kg/day  (HDT):  a  2- 
generation  reproduction  study  with  rats 
fed  0.  2.  6, 18,  and  54  mg/kg/day  with  no 
reproductive  effects  observed  at  54  mg/ 
kg/day  (HOT)  and  a  NOEL  of  18  mg/kg/ 
day:  a  teratology  study  in  rats  fed 
dosages  of  0,  40. 100.  and  250  mg/kg/day 
with  no  teratogenic  effects  occurring  at 
250  mg/kg/day  (HDT)  and  a  maternal 
NOEL  of  40  mg/kg/day:  a  teratology 
study  in  rabbits  fed  dosages  of  0,  40, 160 
and  480  mg/kg/day  with  a  teratogenic 
NOEL  of  160  mg/kg/day;  and  mutagenic 
studies  including  recombinant  assays 
and  forward  mutations  in  B.  subtilis.  E. 
coli.  and  S.  typhinmrium  (negative  at 
concentrations  of  chemical  to  100 
percent)  and  host-mediated  assay 
(mouse)  with  S.  typhimurium  (negative 
at  concentrations  of  chemical  to  100 
percent)  and  a  host-mediated  assay 
(mouse)  with  S.  typhimurium  negative  at 
2.5  grams  per  kilogram  of  body  weight 
per  day  (mg/kg/day)  of  chemical. 

The  acceptable  daily  intake  (ADl), 
based  on  the  6-month  dog  feeding  study 
(NOEL  of  2.0  mg/kg/day  and  using  a 
hundred-fold  safety  factor  is  calculated 
to  be  0.02  mg/kg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  existing  tolerances  for  a  1.5-kg  diet 
is  calculated  to  be  0.837  mg/day  (1.5  kg). 
Published  and  pending  tolerances  utilize 
69.75  percent  of  the  ADl.  The  current 
action  does  not  change  the  ADl  or 
TMRC. 

Data  lacking  are  a  repeat  of  a  rate 
primary  hepatocyte  unscheduled  DNA 
synthesis  assay  on  a  hydroxylated  plant 
metabolite  of  the  parent  compound.  The 
company  has  been  notified  of  this 
deficiency  and  has  agreed  to  repeat  the 
study. 


The  pesticide  is  useful  for  the 
purposes  of  this  tolerance.  The  nature  of 
the  residue  is  adequately  understood  for 
the  purpose  of  establishing  the 
tolerance.  Adequate  analytical 
methodology  (gas  chromatography  using 
a  sulfur-specific  flame  photometric 
detection)  is  available  for  enforcement 
purposes.  The  method  is  listed  in  the 
Pesticide  Analytical  Manual  (PAM  II)  as 
Method  I.  There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  Any  secondary  residues 
occurring  in  meat,  milk,  poultry,  and 
eggs  will  be  covered  by  existing 
tolerances  on  these  commodities. 

Based  on  the  above  information 
considered  by  the  Agency,  it  is 
concluded  that  the  tolerances 
established  by  amending  40  CFR  Part 
180  will  protect  the  public  health,  and 
the  tolerances  are  therefore  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk.  Environmental  Protection 
Agency,  Rm.  M-3708  (A-110).  401  M  St.. 
SW.,  Washington.  DC  20460.  Such 
objections  should  be  submitted  in 
quinfuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulation 
from  OMB  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(e).  68  Slat.  514  (21  U.S.C.  346a(e))) 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  March  27. 1987. 
Susan  H.  Wayland. 
Acting  Director.  Office  of  Pesticide  Pmgraws. 

Therefore  Part  180  is  amended  as 
follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  In  §  180.412.  by  revising  the  entry 
for  sugar  beet.  tops,  to  read  as  follows: 

§  180.412    2-[1-(Ethoxyimlno)butyl)-5-12- 
(ethylthto)propyl  l-3-hydroxy-2- 
cyclot)exene-1-one;  tolerances  for 
residues. 


CommocJily 


Pa'ts  pe« 

miltion 


Sugar  beet  tops 


|FR  Doc  87-7521  Filed  4-7-87;  8  45  am| 
BILLING  COOE  65fiO-SO-M 


40  CFR  Part  180 

IPP  4F3094/R876;  FRL-3183-11 

Pesticide  Tolerance  for  Ethalfluralin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
ethalfluralin  in  or  on  the  raw 
agricultural  commodities  peanuts, 
peanut  hulls,  eggs.  milk,  meat,  meat 
byproducts  (mbyp).  and  fat  of  cattle, 
goats,  hogs,  horses,  poultry,  and  sheep. 
This  regulation  to  establish  Ihc 
maximum  permissible  level  fur  residues 
of  ethalfluralin  in  or  on  these 
commodities  was  requested  by  Elanco 
Products  Co. 

EFFECTIVE  DATE:  Effective  on  April  8. 

1987, 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agencv,  Rm. 
3708.  401  M  St.  SW.,  Washington".  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Richard  Mountfort.  Product 
Manager  (PM)  23,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington. 
DC  20460. 

Office  location  and  telephone  number: 
Rm.  237.  CM  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703-557-1830). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  )uly  18. 1984  (49  FR  29134). 
which  announced  that  Elanco  Products 
Co..  a  division  of  Eli  Lilly  Co..  740  South 
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Alabama  St..  Indianapolis,  IN  46285.  had 
submitted  a  pesticide  petition  (4F3094) 
to  EPA  proposing  that  40  CFR  180.416  be 
amended  by  estabhshing  tolerances  for 
residues  of  the  herbicide  ethalfluralin 
[A'-ethyi-Af-(2-methyl-2-propenyI)-2.6- 
dinitro-4-(trifluoromethyl)benzenamine] 
in  or  on  the  agricultural  commodities 
peanut  hulls  and  nutmeat  at  0.05  part 
per  million  (ppm). 

EPA  issued  notices,  published  in  the 
Federal  Register  of  August  6, 1985  (50  FR 
31773)  and  of  March  26, 1986  (51  FR 
10442),  that  Elanco  Products  Co. 
amended  the  petition  by  adding  the 
agricultural  commodities  milk,  meat, 
meat  byproducts  (including  liver  and 
kidney),  and  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.05  ppm:  and 
subsequently  by  adding  eggs,  meat, 
meat  byproducts  and  fat  of  poultry  at 
0.05  ppm. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing.  Peanut 
nutmeat  is  being  editorially  changed  to 
read  peanuts. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  include 
plant  and  animal  metabolism  studies;  a 
90-day  rat-feeding  study  with  a  no- 
observed-effect  level  (NOEL)  of  500  ppm 
(equivalent  to  25  milligrams  (mg)/ 
kilogram  (kg)  of  body  weight  (bwt));  a 
90-day  dog-feeding  sludy  with  a  NOEL 
of  27.5  mg/kg;  a  rabbit  teratology  study 
with  a  fetotoxic,  maternal  toxicity,  and 
teratogenic  NOEL  of  75  mg/kg  (the 
teratogenic  effect  level  is  150  mg/kg 
with  multiple  anomalies  observed  in  2 
fetuses  out  of  76  examined  at  this  level 
(margin  of  safety  (MOS)  values  are 
based  on  the  NOEL  of  75  mg/kg/day));  a 
rat  teratology  study  with  a 
developmental  NOEL  of  1,000  mg/kg/ 
day  (highest  dose  tested)  and  a  maternal 
toxicity  NOEL  of  50  mg/kg/day;  a  3- 
generation  rat  reproduction  study  with  a 
NOEL  of  250  ppm  (12.5  mg/kg);  a  1-year 
dog-feeding  study  with  a  NOEL  of  4  mg/ 
kg/day;  a  2-year  rat  chronic  feeding/ 
oncogenicity  study  with  a  nonneoplastic 
NOEL  of  750  ppm  (37.5  mg/kg)  and  a 
significant  increase  in  mammary  gland 
fibroadenomas  at  250  ppm  (12.5  mg/kg) 
and  750  ppm  (37.5  mg/kg)  (this  study  is 
discussed  further  below);  a  2-year 
mouse  oncogenicity  study  with  no 
observed  oncogenic  potential  under  the 
conditions  of  the  study  up  to  1.500  ppm 
(225  mg/kg).  the  highest  dose  tested;  a 
bacterial  gene  mutation  (modified  Ames 
test),  positive;  an  Ames  assay,  positive; 
an  in  vitro  unscheduled  DNA  synthesis 
(UDS)  in  rat  hepatocytes,  negative;  an  in 
vitro  mouse  lymphoma  assay,  negative; 
an  in  vitro  study  in  Chinese  Hamster 
Ovary  (CHO)  cells,  positive. 


The  Agency  has  evaluated  dietary 
exposure  to  ethalfluralin  residues  for  the 
commodities  proposed.  Assuming  100 
percent  of  the  proposed  crop  is  treated 
with  ethalfluralin,  that  all  livestock 
contume  ethalfluralin  from  treated  plant 
commodities,  and  with  actual  residue 
levels  in  the  human  diet  of 
approximately  0.0006  ppm  in  eggs;  and 
less  than  0.0O4  ppm  in  peanuts,  0.003 
ppm  in  milk  and  poultry;  and  0.001  ppm 
in  meat  using  the  "one-hit"  model,  the 
upper  limit  on  dietary  oncogenic  risk 
associated  with  those  residue  levels  is 
calculated  to  be  4  incidences  in  a  million 
(4x10"*).  Based  on  estimates  of  market 
penetration  over  several  years  following 
init^l  registration,  the  upper  limit  on 
dietfery  risk  would  be  2  incidences  in  a 
million  [2x10'*].  These  are  extremely 
conservative  estimates;  actual  risk  is 
likely  to  be  several  orders  of  magnitude 
lowfer.  Previously  established  tolerances 
protide  an  upper  limit  on  oncogenic  risk 
associated  with  worst  case  dietary 
exposures  of  1  incidence  in  100,000 
(lO"**).  The  exposure  and  risk 
assessment  given  above  for  peanuts  is 
also  worst  case,  since  it  assumes  100% 
crop  treated  and  upper  limits  on  meat 
and  milk  residues.  The  upper  limit  on 
totajl  dietary  oncogenic  risk  (from  worst 
case  exposure)  is  calculated  to  remain 
at  1  incidence  in  100,000  (10"*). 

Bfesed  on  a  NOEL  of  4  mg/kg/day  in 
the  1-year  dog  study  and  a  100-fold 
safety  factor,  the  acceptable  daily  intake 
(ADI)  has  been  set  at  0.04  mg/kg/day 
with  a  maximum  permissible  intake 
(MP!)  of  2.4  mg/day  for  a  60-kg  person. 
The  TMRC  from  existing  tolerances  for 
a  1.5  kg  diet  is  calculated  to  be  0.0031 
mg/day.  The  proposed  tolerances  will 
inclease  the  TMRC  by  0.0329  mg/day. 
The  proposed  and  established 
tolerances  utilize  1.5  percent  of  the  ADI. 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
ethalfluralin.  The  metabolism  of 
ethalfuralin  in  plants  and  animals  is 
adequately  understood  for  purposes  of 
the  tolerances  set  forth  below.  An 
analytical  method,  electron  capture  gas- 
liquid  chromatography,  is  available  in 
Pesticide  Aniytical  Manual.  PAM 
Volume  II.  for  enforcement  purposes. 
The  proposed  tolerances  are  adquate  to 
cower  residues  that  would  result  in  meat, 
milk,  poultry,  and  eggs. 

Based  on  the  information  cited  above, 
tha  Agency  has  determined  that 
establishing  a  tolerance  for  residues  of 
tha  pesticide  in  or  on  the  commodity 
will  protect  the  public  health.  Therefore, 
a  tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 


publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectioaable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  ''or  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  S»at.  1164.  5  U.S.C.  601-612),  the 
Administrator  had  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
(Sec.  408(€}.  68  Stat.  514  (21  U.S.C.  346(e))). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticide  and  pests. 

Dated:  March  31.  1987. 
Douglas  D.  Campt. 

Director.  \Office  of  Pesticide  Programs. 

PART  160— (AMENDED]  | 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Aulhoiity:  21  U.S.C.  346a. 

2.  Section  180.416  is  amended  in  the 
table  by  adding  and  alphabetically 
inserting  the  raw  agricultural 
commodities  peanuts,  peanut  hulls,  eggs, 
milk,  meat,  meat  byproducts  (mbyp), 
and  fat  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  to  read  as  follows: 

§  180.411    Ethalfluralin;  tolerances  for 
residues. 


Cstuc.  lat 
Canle  mea 

Egg* 

Goats,  tat 
Goats,  moa : 
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ComnxxWies 


Parts 

per 

mdlton 


Goats,  mbyp 0  05 

Hogs,  fat '..Z~Z  0 05 

Hogs,  meal _ 0  05 

Hogs,  mbyp !.ZZ"  0  05 

Horses,  fat 005 

Horses,  meat _"  q  05 

Horses,  mbyp ..".""Z  0  05 

Milk  005 

Peanuts 0  05 

Peanuts  hulls .ZZ!  0  05 

■  •  •  •      •" 

Poultry,  (at 0  05 

Poultry,  meat _.  0  05 

Poultry,  mbyp [""  0  05 

Sheep,  tat „ 005 

Sheep,  meal _ 0  05 

Sheep  mbyp 005 


|FR  Doc.  87-7739  Filed  4-7-87;  8:45  am] 
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40  CFR  Part  271 
ISW-1-FRL-3182-41 

Rhode  Island;  Schedule  of  Compliance 
for  Modification  of  Rhode  Island's 
Hazardous  Waste  Program 

agency:  Environmental  Protection 

Agency,  Region  I. 

action:  Notice  of  Rhode  Island's 

Compliance  Schedule  fo  adopt  program 

modifications. 

summary:  On  September  22, 1986,  EPA 
promulgated  amendments  to  the 
deadlines  for  State  program 
modifications,  and  published 
requirements  for  States  to  be  placed  on 
a  compliance  schedule  to  adopt  the 
necessary  program  modifications.  EPA 
is  today  publishing  a  compliance 
schedule  for  Rhode  Island  to  modify  its 
program  in  accordance  with  §  271.21(g) 
to  adopt  the  Federal  program 
modifications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Batlagiia,  U.S.  EPA.  JFK  Federal 
Building,  Room  1903.  Boston,  MA  02203, 
(617)  223-1961. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Final  authorization  to  implement  the 
Federal  hazardous  waste  program 
within  the  State  is  granted  by  EPA  if  the 
Agency  finds  that  the  Stale  program  (1) 
is  "equivalent"  fo  the  Federal  program, 

(2)  is  "consistent"  with  the  Federal 
program  and  other  State  programs,  and 

(3)  provides  for  adequate  enforcement 
(section  3006(b).  42  U.S.C.  6226(b)).  EPA 
regulations  for  final  authorization 
appear  at  40  CFR  271.1  through  271.24.  In 
order  to  retain  authorization,  a  State 
must  revise  its  program  to  adopt  new 
Federal  requirements  by  the  cluster 
deadlines  and  procedures  specified  in  40 


CFR  271.21.  See  51  FR  33712,  September 
22, 1986,  for  a  complete  discussion  of 
these  procedures  and  deadlines. 

B.  Rhode  Island 

Rhode  Island  received  final 
authorization  of  its  hazardous  waste 
program  on  January  31,  1986.  See  51  FR 
3780,  January  30. 1986.  Today  EPA  is 
publishing  a  compliance  schedule  for 
Rhode  Island  to  obtain  program 
revisions  for  the  following  Federal 
program  requirement: 

(1)  Redefinition  of  Solid  Waste— 50  FR 
614,  January  4. 1985. 

The  State  has  agreed  to  obtain  the 
needed  program  revisions  according  to 
the  following  schedule: 

(1)  Draft  Regulations  and  Checklist 

submitted   to  EPA  for  review. .April   3. 

1987 

(2)  Draft  Regulations  submitted  to  RI 

Task  Force  for  approval July  3. 1987 

(3)  RI  publishes  Public  Notice  of 

Proposed  Regulations July  17. 1987 

(4)  Public  Hearing August  7. 1987 

(5)  Regulations  signed  (assumes  no 

significant  public  comments).. .August  14, 

1987 

(6)  Regulations  effective  (assumes  no 

significant  public  comments). ..September 

6. 1987 

Rhode  Island  expects  to  submit  an 
application  to  EPA  for  authorization  of 
the  above  mentioned  program  revisions 
by  October  2, 1987. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended,  42  U.S.C. 
6912(a).  6926.  and  6974(b). 

Dated:  March  26, 1987. 
Paul  G.  Keough. 

Acting  Regional  Administrator. 

[FR  Doc.  87-7738  Filed  4-7-87;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  PART  101-20 
IFPMR  AMENDMENT  D-84] 

Management  of  Buildings  and  Grounds 

agency:  General  Services 
Administration. 
action:  Final  rule. 

SUMMARY:  This  regulation  is  a  revision 
of  the  part  of  FPMR  Subchapter  D  that 
governs  the  operation  of,  and  the 
activities  in  Federal  buildings.  This 
regulation  was  developed  by  a 
subcommittee  of  the  Interagency 
Advisory  Committee  on  Regulatory 
Review  and  is  designed  to  clarify  the 


content,  eliminate  duplication,  and 
remove  obstacles  to  effective  building 
management. 

EFFECTIVE  DATE:  April  8. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Steele  (202-566-1563). 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others:  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of.  this  rule;  has 
determined  that  the  potential  benefits  fo 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  fo  society. 

List  of  Subjects  in  41  CFR  Part  101-20 

Fire  prevention,  Blind,  Safety, 
Concessions,  Crime.  Federal  buildings 
and  facilities.  Government  property 
management.  Security  measures. 

1.  Part  101-20  is  revised  to  read  as 
follows: 

PART  101-20— MANAGEMENT  OF 
BUILDINGS  AND  GROUNDS 

Sec. 

1 01  -20.000    Scope  of  pa  rt. 

101-20.001     Authority. 

101-20.002     Basic  policy. 

101-20.002-1     Government-owned  buildings. 

101-20.20.002-2    Leased  buildings. 

101-20.003     Definitions. 

Subpart  101-20.1-Bullding  Operations. 
Maintenance,  Protection,  and  Alternations 
101-20.101     Building  systems. 
101-20.102     Cleaning  and  maintenance. 
101-20.103    Physical  protection  and  building 

security. 
101-20.103-1     Standard  protection. 
101-20.103-2    Special  protection. 
101-20.103—3    Responsibilities  of  occupant 

agnncies. 
101-20.103-4    Occupant  Emergency  Program. 
101-20.103-5    Initiating  action  under 

Occupant  Emergency  Programs. 
101-20.104     Parking  facilities. 
101-20.104-1     Allocation  and  assignment  of 

parking  for  official  needs. 
101-20.104-2    Allocation  and  assignment  of 

employee  parking  spaces. 
101-20.104-3    Utilization  of  parking. 
101-20.104-4    Guidelines  for  agency 

implementation. 
101-20.105    Accident  and  fire  prevention. 
101-20.105-1     Responsibilities  of  occupant 

agencies. 
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101-20.1U5-2    Correction  of  hazardous 

conditions. 
101-20.105-3     Smoking. 
101-20.106    Reimbursable  services. 
101-20.106-1     Placing  of  orders  for 

reimbursable  alternations  by  occupant 

agencies. 
101-20.106-2    Limitations  on  provision  of 

retmborsable  services  by  GSA. 
101-20.107    Energy  conservation. 
101-20.108    Staggered  hours  of  duty. 
101-20.109    Concessions. 

Subpart  101-20J— Vending  FaoiHty 
Program  lor  BHnd  Persons 

1 01  -20.200  Scope  of  Bubpa  rt . 

101-20.201  Policy. 

101-20.202  Establishing  vending  facihties. 

101-20.203  Application  for  permit. 

101-20.204  Terms  of  permit. 

101-20.205  Enforcement  procedures. 

101-20.206  Reports. 

Subpart  10 1-20  J — Conduct  on  Federal 
Property 

101-2a300    Applicability. 
101-20.301     Inspection. 
101-20.302    Admission  to  property. 
101-20.303    Preservation  of  property. 
101-20.304    Conformity  with  signs  and 

directions. 
101-2(1305    Disturbances. 
101-20.306    Gambling. 
101-20.307    Alcoholic  beverages  and 

narcotics. 
101-20.306     Soliciting,  vending,  and  debt 

collection. 
101-20.309    Posting  and  distributing 

materials. 
101-20.310    Photographs  for  news. 

advertising,  or  commercial  purposes. 
101-20.311     Dogs  and  other  animals. 
101-20.312    Vehicular  and  pedestrian  traffic. 
101-20.313     Weapons  and  explosives. 
101-20.314     Nondiscrimination. 
101-20.315     Penalties  and  other  l.iws. 

Subpart  101-20.4 — Occasional  use  of  Public 
Buildings 

11)1-20.400    Scope  of  subpart. 
101-20.401     Applications  for  permits. 
101-20.402     Permits. 
101-20.403    Disapproval  of  applications  or 

canrcliatiDn  of  permits. 
101-20.404     Appeals. 
101-20.405    Schedules  of  use. 
101-20.406     1  lours  of  use. 
101-20.407     Services  and  costs. 
101-20.408     Conduct. 
101-20.409    Non-affiliation  with  the 

Government. 

Subpart  101-20.5— Sidewalk  installation, 
Repair,  and  Replacement 

lJ1-2().5()0     Scope  of  subpart. 
101-20.501     Responsibilities. 
101-20.502     Standards. 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
use.  4B6(c). 

§  101-20.000    Scope  of  part. 

The  regulations  in  this  part  prescribe 
policies  and  procedures  for  the 
management,  operation,  protection,  and 
maintenance  of  Government-owned  and 


-leased  buildings  and  grounds  under  the 
assignment  responsibility  of  GSA. 

§  10t-20.001     Authority. 

This  Part  101-20  implements  the  Act 
of  July  1, 1898  (40  U.S.C.  265J;  the  Act  of 
April  28. 1902  (40  U.S.C.  19):  the  Act  of 
March  1. 1919  (40  U.S.C.  1);  the  Act  of 
June  23, 1923  (40  U.S.C.  281):  the  Act  of 
Mav  27, 1924  (D.C.  Code.  1961  ed.,  4- 
208"):  the  Act  of  June  20. 1936  (20  U.S.C. 
107  et  seq.);  the  Act  of  December  10, 
1941  (40  U.S.C.  291):  the  Act  of  May  14, 
194a (40  U.S.C.  130);  the  Act  of  June  1, 
1948i{40  U.S.C.  318  et  seq.);  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (63  Stat.  377  as  amended); 
the  Reorganization  Plan  No.  18  of  1950 
(40  U.S.C.  490  note;  3  CFR);  the  Public 
Buildings  Act  of  1950  (73  Stat.  479)  as 
amended;  and  the  Public  Buildings 
Amendments  of  1972  (40  U.S.C.  602a). 

§  101-20.002    Basic  policy. 

It  is  the  responsibility  of  GSA  to 
provAide  or  otherwise  arrange  for  all 
services  required  to  house  occupant 
agei^cies.  GSA  shall  provide  fully 
ser\'jce  space  equivalent  to  that 
furnished  in  commercial  practice. 

§  101-20.002-1     Government-owned 
buildings. 

(a)  GSA  will  provide  space 
altelations.  repairs,  and  improvements 
suff^ient  to  meet  the  mission 
reqiiirements  of  occupant  agencies, 
incliding  mechanical  and  electrical 
syslpms  which  meet  nationally 
reca|gnized  standards,  within  the 
limitations  of  available  funding.  When 
aitefations  are  required,  alterations 
whifch  are  essential  for  performance  of 
agei  icy  missions  or  which  improve  the 
utili  r.ation  rate  shall  be  given  priority 
ove   other  alterations.  Alterations  solely 
for  lecorative  or  non-essential  purposes 
sha  1  be  avoided. 

(1 )  GSA  will  ensure  that  space 
ass  i^ncd  to  agencies  is  safe  and  that 
emj  loyees  and  visitors  are  not  exposed 
to  unnecessary  risks. 

(( )  Buildings  will  be  cleaned  and 
ma  itained  at  a  service  level  equivalent 
to  t  lat  normally  furnished  commercially 
in  s  milar  space. 

((  )  GSA  will  make  every  effort  to 
pro .  ide  or  arrange  for  a  reasonable 
ami  lunl  of  protective  services  to  ensure 
the  physical  security  of  occupants  and 
vis  tors,  to  safeguard  the  Government's 
pro  jerty  interests,  and  to  maintain 
ord  ;r. 

[k]  GSA  shall  ensure  that  physically 
handicapped  persons  wiU  have  ready 
acocss  to  space  assigned  to  occupant 
agancies.  GSA  shall  ptDvide  building 
standards  and  shall  prescribe  and 
en&irce  appropriate  guidelines  in 


accoi dance  with  applicable  statutes, 
regulations  and  executive  orders. 

(f)  GSA  is  responsible  for  ensuring  the 
availability  of  parking  spaces  for 
officials  Beeds.  Parking  priorities  are  as 
established  in  §  101-20.104. 

(g)  Services  in  addition  to  those 
normally  provided  in  the  commercial 
sector  shell  be  arranged  by  GSA  on  a 
reimbursable  basis,  as  provided  in 

§  101-20.106. 

(h)  GSA  may,  by  agreement  with 
occupant  agencies,  delegate  authority  to 
perform  specified  functions  with  respect 
to  the  operation,  maintenance  or  repair 
of  GSA-assigned  space. 

(i)  GSA  will  maintain  a 
comprehensive  energy  management 
program  to  reduce  energy  consumption 
and  costj  in  Federal  buildings.  GSA  will 
apply  energy-efficient  and  economical 
operating  and  maintenance  procedures, 
will  make  cost-effective  repairs  and 
alteratioBs,  will  incorporate  design 
features  which  will  minimize  the  life 
cycle  cost  of  buildings,  and  will  ensure 
continuity  of  services  through  | 

contingency  planning. 

(j)  Occupant  agencies  shall  assist  in 
the  management  of  buildings  by 
exercising  economy  in  the  use  of 
utilities,  by  observing  professional 
standards  of  neatness  and  cleanliness, 
and  by  taking  all  reasonable  precautions 
to  avoid  the  risk  of  accidents  and  fires. 
Occupant  agencies  shall  also  document 
and  report  to  GSA  any  hazardous  or 
unhealth(y  conditions  in  GSA-assigned 
space. 

(k)  Consultations  with  occupant 
agencies  and  their  safety 
represcnftatives  will  be  held  whenever 
substantial  alterations  or  repairs  are 
proposed  to  be  undertaken,  or  when 
GSA  proposes  to  make  significant 
changes  to  the  standard  level  of 
services.  GSA  will  consider  the 
comments  of  occupant  agencies  before 
final  decisions  are  made.  GSA  will  make 
every  reasonable  effort  to  involve 
representatives  of  occupant  agencies  in 
the  planning  for  such  proposed 
alterations,  repairs,  and  changes  in 
services; 

(1)  It  is  the  general  policy  of  GSA  to 
provide  space  and  systems  which 
substantially  conform  to  nationally 
recognized  standards,  when  applicable. 
GSA  may.  however,  adopt  other 
standards  for  space  and  systems  in 
Federally-controlled  facilities  in  order  to 
conform  to  diverse  statutory 
requirements,  to  implement  cost- 
feduction  efforts,  or  to  better  effect 
overall  Government  objectives. 
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§  101-20.002-2    Leased  buildings. 

(a)  Standards  for  space  and  services 
in  leased  buildings  will  be  equivalent  to 
standards  for  Government-owned  space. 
However,  the  scope  of  the  functions 
performed  by  GSA  will  be  modified  to 
reflect  the  lessor's  responsibilities  for 
operations,  maintenance  and  protection 
under  the  terms  of  the  lease. 

(b)  Alterations,  improvements  and 
repairs  in  leased  buildings  shall  be 
performed  by  GSA  to  the  extent  of  the 
Government's  responsibility  under  the 
lease.  Such  alterations  shall  not, 
however,  exceed  the  limitations  of  the 
Economy  Act  (40  U.S.C.  278(a))  except 
as  otherwise  provided  by  law. 

(c)  Occupant  agencies  are  not 
authorized  to  negotiate  with  lessors  or 
to  place  orders  for  alterations  or 
building  services,  except  where  such 
authority  has  been  specifically 
delegated  by  GSA,  and  except  as 
provided  in  §  101-20.106-2  regarding 
reimbursable  services. 

§101-20.003    Definitions 

(a)  "Alteration  "  means  remodeling, 
improving,  extending,  or  makirrg  other 
changes  to  a  facility,  exclusive  of 
maintenance  repairs  which  are 
preventive  in  nature.  The  term  includes 
planning,  engineering,  architectural 
work,  and  other  similar  actions. 

(b)  "Blanket  work  authorization" 
means  an  open-end  agreement  with  an 
agency  with  an  agreed  upon  maximum 
dollar  ceiling  where  there  is  an  on-going 
account  for  processing  small  requests 
for  reimbursable  services.  The  need  for 
the  service  is  clearly  recognized,  but 
exactly  when  the  service  must  be 
rendered  during  the  fiscal  year  is 
unclear. 

(c)  "Carpool"  means  a  group  of  two  or 
more  people  regularly  using  a  motor 
vehicle  for  transportation  to  and  from 
work  on  a  continuing  basis,  regardless 
of  their  relationship  to  ftach  other.  The 
number  of  persons  in  a  carpool  will 
normally  be  the  basis  for  priority  of 
assignments. 

(d)  "Commercial  activities."  within 
the  meaning  of  Subpart  101-20.4,  are 
activities  undertaken  for  the  primary 
purpose  of  producing  a  profit  for  the 
benefit  of  an  individual  or  organization 
organized  for  profit  (Activities  where 
commercial  aspects  are  incidental  to  the 
primary  purpose  of  expression  of  ideas 
or  advocacy  of  causes  are  not 
"commercial  activities  "  for  purposes  of 
these  regulations.) 

(e)  "Crime  prevention  assessments" 
are  formal,  on-site  reviews  which 
consist  of  a  detailed  survey,  review,  and 
analysis  of  an  occupant  agency's 
vulnerability  to  criminal  activity.  In 
addition  to  the  normal  process  of  a 


physical  security  survey,  it  invohes  an 
intensix-e  review  of  an  occupant's  and/ 
or  building's  operation  and 
administrative  procedures.  It  is  designed 
to  identify  specific  weaknesses  and  to 
recommend  cost-effective,  positive  steps 
to  Federal  managers  in  dealing  with 
criminal  threats  and  occurrences. 

(f)  "Cultural  activities  "  include,  but 
are  not  limited  to.  films  dramatics 
dances,  and  musical  presentations,  and 
fine  art  exhibits,  whether  or  not  these 
activities  are  intended  to  make  a  profit. 

(g)  The  "Designated  Official"  is  the 
highest  ranking  official  of  the  primary 
occupant  agency  of  a  Federal  facility:  or, 
alternatively,  a  designee  selected  by 
mutual  agreement  of  occupant  agency 
officials. 

(h)  ""Educational  activities"  mean 
activities  such  as  (but  not  limited  to)  the 
operation  of  schools,  libraries,  day  care 
centers,  laboratories,  and  lecture  or 
demonstration  facilities. 

(i)  The  term  "emei^ncy""  includes 
bombings  and  bomb  threats,  civil 
disturbances,  fires,  explosions,  electrical 
failures,  loss  of  water  pressure,  chemical 
and  gas  leaks,  medical  emergencies, 
hurricanes,  tornadoes,  floods,  and 
earthquakes.  The  term  does  not  apply  to 
civil  defense  matters  such  as  potential 
or  actual  enemy  attacks.  Note:  Civil 
defense  emergencies  are  addressed  by 
the  Federal  Emergency  Management 
Agency. 

(j)  "Executive"'  means  a  Government 
employee  with  management 
responsibilities  which,  in  the  judgment 
of  the  employing  agency  head  or  his/her 
designee,  require  preferential 
assignment  of  parking  privileges. 

(k)  "Flame-resistant"  means  meeting 
performance  standards  as  described  by 
the  .National  Fire  Protection  Association 
(NFPA  Standard  No.  701).  Fabrics 
labeled  with  the  Underwriters 
Laboratories  Inc.  classification  marking 
for  flammability  are  deemed  to  be 
flame-resistant  for  purposes  of  this 
regulation. 

(1)  ""Foot-candle"  is  the  illumination  on 
a  surface  one  square  foot  in  area  on 
which  there  is  a  uniformly  distributed 
flux  of  one  lumen,  or  the  illuminance 
produced  on  a  surface  all  points  of 
which  are  at  a  distance  of  one  foot  from 
a  directionally  uniform  point  source  of 
one  candela. 

(m)  "GSA  Regional  Officer,"  within 
the  meaning  of  Subpart  101-20.4,  means 
the  regional  director  of  the  Buildings 
Management  Division  of  GSA 
designated  to  supervise  the 
implementation  of  the  Public  Buildings 
Cooperative  Use  Acts  occasional  use 
provisions. 

(n)  ""Handicapped  employee""  means 
an  employee  who  has  a  severe. 


permanent  impairment  which  for  all 
practical  purposes  precludes  the  use  of 
public  transportation,  or  an  employee 
who  is  unable  to  operate  a  car  as  a 
result  of  permanent  impairment  who  is 
driven  to  work  by  another.  Priority  may 
require  certification  by  an  agency 
medical  unit,  including  the  Veterans 
Administration  or  the  Public  Health 
Service. 

(0)  "Indefinite  quantity  contract"' 
(commonly  referred  to  as  "term 
contract"")  provides  for  the  furnishing  of 
an  indefinite  quantity,  within  stated 
limits,  of  specific  property  or  ser\  ices 
during  a  specified  contract  period,  with 
deliveries  to  be  scheduled  by  the  timely 
placement  of  orders  upon  the  contractor 
by  activities  designated  either 
specifically  or  by  class. 

(p)  ""Life  cycle  cost"  is  the  total  cost  of 
owning,  operating,  and  maintaining  a 
building  over  its  useful  life,  including  its 
fuel  and  energy  costs,  determined  on  the 
basis  of  a  systematic  evaluation  and 
comparison  of  alternative  building 
systems;  except  that  in  the  case  of 
leased  buildings,  the  life  cycle  cost  shall 
be  calculated  over  the  effective 
remaining  term  of  the  lease. 

(q)  ""Limited  combustible""  means  rigid 
materials  or  assemblies  which  have  fire 
hazard  ratings  not  exceeding  25  for 
flame  spread  and  150  for  smoke 
development  when  tested  in  accordance 
with  the  American  Society  for  Testing 
and  Materials,  Test  E  84,  Surface 
Burning  Characteristics  of  Building 
Materials. 

(r)  "Maintenance"  means  preservation 
by  inspection,  adjustment,  lubrication, 
cleaning,  and  the  making  of  minor 
repairs.  "Ordinary  maintenance"  means 
routine  recurring  work  which  is 
incidental  to  everyday  operations: 
"preventive  maintenance  "  means  work 
programmed  at  scheduled  inter\als. 

(s)  The  term  "nationally  recognized 
standards"  encompasses  any  standard 
or  modification  thereof  which: 

(1)  Has  been  adopted  and 
promulgated  by  a  nationally  recognized 
standards-producing  organization  under 
procedures  whereby  those  interested 
and  affected  by  it  have  reached 
substantial  agreement  on  its  adoption, 
or 

(2)  Was  formulated  through 
consultation  by  appropriate  Federal 
agencies  in  a  manner  which  afforded  an 
opportunity  for  diverse  views  to  be 
considered. 

(t)  "Normally  furnished  commercially" 
means  in  conformance  with  the  level  of 
services  provided  by  a  commercial 
building  operator  for  space  of 
comparaWe  quality,  housing  tenants 
with  comparable  requirements.  Service 
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levels  are  based  on  the  effort  required  to 
service  space  for  a  five-day  week,  one 
eight-hour  shift  schedule. 

(u)  "Occupant  agency"  means  an 
organization  which  is  assigned  space  in 
a  facility  under  GSA's  custody  and 
control  through  the  formal  procedures 
outlined  in  Part  101-17  of  the  Federal 
Propiirty  Management  Regulations. 

(v)  "Occupancy  Emergency 
Organization"  means  the  emergency 
response  organization  comprised  of 
employees  of  Federal  agencies 
designated  to  perform  the  requirements 
established  by  the  Occupant  Emergency 
Plan. 

(w)  "Occupant  Emergency  Plan" 
means  procedures  developed  to  protect 
life  and  property  in  a  specific  Federally- 
occupied  space  under  stipulated 
emergency  conditions. 

(x)  "Occupant  Emergency  Program" 
means  a  short-term  emergency  response 
program.  It  establishes  procedures  for 
safeguarding  lives  and  property  during 
emergencies  in  particular  facilities. 

(y)  "Postal  vehicle"  means  a 
Government-owned  vehicle  used  for  the 
transportation  of  mail,  or  a  privately 
owned  vehicle  used  under  contract  for 
the  transportation  of  mail. 

(■/.]  "Public  area"  means  any  area  of  a 
building  under  the  control  and  custody 
of  GSA  which  is  ordinarily  open  to 
members  of  the  public,  including 
lobbies,  courtyards,  auditoriums, 
meeting  rooms,  and  other  such  areas  not 
assigned  to  a  lessee  or  occupant  agency, 
(aa)  "Recognized  labor  organization" 
means  a  labor  organization  recognized 
under  Title  VJI  of  the  Civil  Service 
Reform  Act  of  1978  (Public  Law  95-454) 
governing  labor-management  relations, 
(bb)  "Recreational  activities"  include, 
but  are  not  limited  to,  the  operations  of 
gymnasiums  and  related  facilities. 

(cc)  "Ridesharing"  means  the  sharing 
of  the  commute  to  and  from  work  by 
two  or  more  people,  on  a  continuing 
basis,  regardless  of  their  relationship  to 
each  other,  in  any  mode  of 
transportation  including,  but  not  limited 
to,  carpools,  vanpools,  buspools  and 
mass  transit. 

(dd)  "Special  space  alterations"  are 
those  alterations  required  by  occupant 
agencies  that  are  beyond  those  standard 
alterations  provided  by  GSA  under  the 
SLUG  system  and  are  reimbursable  from 
the  requesting  agency. 

(ee)  "State"  means  the  fifty  States, 
political  subdivisions  thereof,  the 
District  of  Columbia,  the 
Commonwealths  of  Puerto  Rico  and 
Guam,  and  the  territories  and 
possessions  of  the  United  States. 

(ff)  "Unit  price  agreement"  provides 
for  the  furnishing  of  an  indefinite 
quantity,  within  stated  limits,  of  specific 


proberty  or  services  at  a  specified  price, 
during  a  specified  contract  period,  with 
deliveries  to  be  scheduled  by  the  timely 
placement  of  orders  upon  the  lessor  by 
actijvities  designated  either  specifically 
or  hiy  class. 

(gg)  "Unusual  hours"  means  work 
hours  that  are  frequently  required  to  be 
varied  and  do  not  coincide  with  any 
regiilar  work  schedule.  This  category 
incudes  individuals  who  regularly  or 
frequently  work  significantly  more  than 
8  hours  per  day.  Unusual  hours  does  not 
inciide  shift  workers,  those  on  alternate 
wo^  schedules,  and  those  granted 
exceptions  to  the  normal  work  schedule 
(e.©,  flex-time). 

(Hh)  "Vanpool"  means  a  group  of  at 
lea^t  8  persons  using  a  passenger  van  or 
a  commuter  bus  designed  to  carry  10  or 
mole  passengers.  Such  a  vehicle  must  be 
usey  for  transportation  to  and  from 
vvoik  in  a  single  daily  round  trip.  The 
nunfcber  of  persons  in  a  vanpool  will 
norfnally  be  the  basis  for  priority  of 
assignments. 

(I)  "Zonal  allocations"  means  the 
allqcalion  of  parking  spaces  on  the  basis 
of  i)nes  established  by  GSA  in 
cor^unction  with  occupant  agencies.  In 
metopolitan  areas  where  this  method  is 
use^l.  all  agencies  located  in  a 
designated  zone  will  compete  for 
available  parking  in  accordance  with 
insfructions  issued  by  GSA.  In 
establishing  this  procedure,  GSA  will 
consult  with  all  affected  agencies. 

Subpart  101-20.1— Building 
Operations,  Maintenance,  Protection, 
and  Alterations 

§  101-20.101     Building  systems. 

i)  Structural  features  and  mechanical 
electrical  systems  in  GSA-assigned 
:e  shall  be  adequate  for  the  needs  of 
jpant  agencies.  Such  systems  will 
(ply  with  applicable  GSA  fire  safety 
eria  and  with  standards  prescribed 
under  the  Occupational  Safety  &  Health 
Acj  (OSHA).  GSA  will  take  all  measures 
necessary  to  comply  with  energy 
cotjservation  objectives  as  promulgated 
by  relevant  statutes,  regulations,  and 
executive  orders. 

(p)  No  modification  shall  be  made  to 
buidings.  or  equipment  which  will 
exceed  the  building  design  loads  or 
exceed  the  capacities  of  electrical, 
mechanical,  and  protection  systems.  No 
moidifications  which  adversely  alter  the 
pefformance  of  building  systems,  or 
wHich  create  safety  and  health  hazards, 
as  determined  by  GSA  safety  and  health 
renresentatives,  shall  be  made, 

fc)  Occupant  agencies  shall  obtain 
C9A  approval  for  any  modifications 
proposed  to  be  made  with  their  own 
foaces.  This  approval  requirement 


applies  jo  the  moving  or  installation  of 
unusually  heavy  equipment,  to  electrical 
appliances  such  as  heaters, 
refrigerators,  and  cooking  equipment, 
and  to  efnployee-owned  equipment. 

(d)  Occupant  agencies  shall  conform 
to  GSA  accident  and  fire  prevention 
policy,  shall  observe  all  OSHA 
requirements,  and  shall  comply  with 
applicable  local  safety  regulations. 

§  101-20.102    Cleaning  and  maintenance. 
GSA  ^hall  provide:  i 

(a)  Cleaning  for  all  assigned  space  at 
a  level  equivalent  to  the  cleaning 
furnished  commercially  for  similar  types 
of spaca 

(b)  Maintenance  of  building  systems 
for  healing  and  cooling,  and 
maintenimce  of  plumbing,  electrical,  and 
elevator  systems. 

(c)  Maintenance  and  repairs  of     ■ 
exterior^  grounds,  sidewalks,  driveways, 
and  parking  areas. 

(d)  Maintenance  of  building 
equipment  such  as  directory  boards, 
clock  syptems,  window  shades,  door 
locks,  a^d  door  title  cards. 

(e)  Cytclic  paintings  of  agency 
occupied  space  once  every  five  years, 
and  paintings  of  public  areas  once  every 
three  ye<ars,  if  needed. 

(f)  Maintenance  of  all  safety  and  fire 
protection  devices,  equipment,  and 
systems  in  a  state  of  readiness  in 
conforntance  with  applicable  laws, 
regulations,  and  standards. 

(g)  Maintenance  of  all  food  service 
activities  in  accordance  with  applicable 
U.S.  Public  Health  Service  standards 
and  local  regulations. 

(h)  Arrangements  for  raising  and 
lowering  the  United  States  flags  at 
appropriate  times. 

§  101-2ai03    Physical  protection  and 
building  security. 

§  101-2ai03-1    Standard  protection. 

For  properties  under  its  custody  and 
control,  GSA  will  provide  standard 
protection  services  by: 

(a)  Responding  to  criminal 
occurrences,  incidents,  and 
lifethreatening  events  through  the  use  of 
Federal  Protective  Officers  and  local 
law  enforcement  officers  where  a  i  • 
response  agreement  is  in  effect. 

(b)  Installing  and  maintaining 
perimeter  security  devices  and  systems 
if  they  ire  monitored  to  provide  timely 
response  by  authorized  personnel; 

(c)  Implementing  crime  prevention        ' 
activities,  including  tenant  awareness 
programs; 

(d)  Investigating  crimes  and  violations 
of  Federal  statutes,  recording  and 
evaluating  reports  of  criminal  incidents, 
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and  referring  findings  and  evidence  to 
appropriate  enforcement  agencies; 

(e)  Entering  into  cooperative 
agreements  with  local  law  enforcement 
agencies; 

(f)  Performing  physical  security 
surveys  and  providing  security  advisory 
services;  or 

(g)  Coordinating  a  comprehensive 
Occupant  Emergency  Program. 

(h)  Periodically  evaluating  the 
effectiveness  of  protection  services  by 
in-depth  inspections  of  procedures  and 
records. 

§  1 0 1  -20. 1 03-2    Speciat  protection. 

The  degree  of  protection  beyond 
standard  levels  required  by  the  nature  of 
an  agency's  activities  or  by  unusual 
public  reaction  to  an  agency's  programs 
will  be  determined  jointly  by  GSA  and 
the  occupant  agency.  Special  protection 
will  be  provided  on  a  reimbursable 
basis.  The  level  of  special  protection 
will  be  determined  on  a  facility-by- 
facility  basis,  after  the  conducting  of 
appropriate  security  surveys  and  crime 
prevention  assessments.  In  such 
determinations.  GSA  and  occupant 
agencies  will  consider: 

(a)  The  characteristics  of  the  facility, 
including  size,  configuration,  exterior 
lighting,  and  presence  of  physical 
barriers; 

(b)  The  location  of  the  facility  and  the 
history  of  criminal  or  disruptive 
incidents  in  the  surrounding 
neighborhoods;  and 

(c)  The  reimbursable  funding  and 
resources  available  to  GSA  for  provision 
of  protective  ser\ice. 

(d)  Tenant  agency's  mission. 

§101-20.103-3    Responsibilities  of 
occupant  agencies. 

Occupants  of  facilities  under  the 
custody  and  control  of  GSA  shall: 

(a)  Cooperate  to  the  fullest  extent 
with  all  pertinent  facility  procedures 
and  regulations; 

(b)  Promptly  report  all  crimes  and 
suspicious  circumstances  occurring  on 
GSA-controlled  property  to  the  regional 
Law  Enforcement  Branch  and  other 
designated  law  enforcement  agencies 
and  then  through  internal  agency 
channels; 

(c)  Provide  training  to  employees 
regarding  protection  and  responses  to 
emergency  situations:  and 

(d)  Make  recommendations  for 
improving  the  effectiveness  of  protection 
in  Federal  facilities. 

§  101-20.103-4    Occupant  Emergency 
Program. 

(a)  The  Designated  Official  (as 
defined  in  §  101-20.003-7)  is  responsible 
for  developing,  implementing,  and 


maintainirjg  an  Occupant  Emergency 
Plan  (as  defined  in  §  101-20.003-23).  The 
Designated  Official's  responsibilities 
include  establishing,  staffing,  and 
training  an  Occupant  Emergency 
Organization  with  agency  employees. 
GSA  shall  assist  in  the  establishment 
and  maintenance  of  such  plans  and 
organizations. 

(b)  All  occupant  agencies  of  a  facility 
shall  fully  cooperate  with  the 
Designated  Official  in  the 
implementation  of  the  emergency  plans 
and  the  staffing  of  the  emergency 
organization. 

(c)  GSA  shall  provide  emergency 
program  policy  guidance,  shall  review 
plans  and  organizations  annually,  shall 
assist  in  training  of  personnel,  and  shall 
otherwise  ensure  proper  administration 
of  Occupant  Emergency  Programs  (as 
defined  in  §  101-20.003-24).  In  leased 
space.  GSA  will  solicit  the  assistance  of 
the  lessor  in  the  establishment  and 
implementation  of  plans. 

(d)  In  accordance  with  established 
criteria.  GSA  shall  assist  the  Occupant 
Emergency  Organization  (as  defined  in 
§  101-20.003-22)  by  providing  technical 
personnel  qualified  in  the  operation  of 
utility  systems  and  protective 
equipment. 

§  101-20.103-5    Initiating  action  under 
Occupant  Emergency  Programs. 

(a)  The  decision  to  activate  the 
Occupant  Emergency  Organization  shall 
be  made  by  the  Designated  Official,  or 
by  the  designated  alternate  official. 
Decisions  to  activate  shall  be  based 
upon  the  best  available  information, 
including  an  understanding  of  local 
tensions,  the  sensitivity  of  target 
agency(ies),  and  previous  experience 
with  similar  situations.  Advice  shall  be 
solicited,  when  possible,  from  the  GSA 
buildings  manager,  from  the  appropriate 
Federal  Protective  Service  official,  and 
from  Federal,  State,  and  local  law 
enforcement  agencies. 

(b)  When  there  is  immediate  danger  to 
persons  or  property,  such  as  fire, 
explosion,  or  the  discovery  of  an 
explosive  device  (not  including  a  bomb 
threat),  occupants  shall  be  evacuated  or 
relocated  in  accordance  with  the  plan 
without  consultation.  This  shall  be 
accomplished  by  sounding  the  fire  alarm 
system  or  by  other  appropriate  means. 

(c)  When  there  is  advance  notice  of  an 
emergency,  the  Designated  Official  shall 
initiate  appropriate  action  according  to 
the  plan. 

(d)  After  normal  duty  hours,  the  senior 
Federal  official  present  shall  represent 
the  Designated  Official  or  his/her 
alternates  and  shall  initiate  action  to 
cope  with  emergencies  hi  accordance 
with  the  plans. 


§  101-20.104    Parking  facilities. 

(a)  Parking  facilities  shall  be 
compatible  with  the  character  of 
neighborhoods  and  consistent  with  local 
planning  requirements.  They  shall  not 
adversely  affect  the  use  or  appearance 
of  property,  and  shall  not  create  traffic 
hazards. 

(b)  As  necessary  or  upon  agency 
request.  GSA  may  provide  fw  the 
regulation  and  policing  of  parking 
facilities.  GSA  will  consult  with  primary 
occupant  agencies  prior  to  implementing 
procedural  changes.  Such  regulation  and 
policing  may  include: 

(1)  The  issuance  of  traffic  rules  and 
regulations: 

(2)  The  installation  of  signs  and 
markings  for  traffic  control.  (Signs  and 
markings  shall  be  in  conformance  with 
the  Manual  on  Uniform  Traffic  Control 
Devices  published  by  the  Department  of 
Transportation): 

(3)  The  issuance  of  citations  for 
parking  violations:  and 

(4)  The  immobilization  or  removal  of 
illegally  parked  vehicles. 

(c)  When  the  use  of  parking  space  is 
controlled  as  in  paragraph  (b)  of  this 
section,  all  privately  owned  vehicles 
other  than  those  authorized  to  use 
designated  visitor  or  service  areas  must 
display  a  parking  permit.  This 
requirement  may  be  waived  in  parking 
facilities  where  the  number  of  available 
space  regularly  exceeds  the  demand  for 
such  spaces. 

(d)  GSA  may  delegate  the 
responsibility  for  management, 
regulation,  and  policing  of  parking 
facilities  by  agreement  with  occupant 
agencies  or  by  contractual  arrangements 
with  lessors  or  parking  management 
contractors.  Where  possible,  existing 
contracts  shall  be  amended  or  modified 
before  renewal  to  conform  with  the 
policies  of  this  regulation. 

(e)  Privately  owned  vehicles 
converted  for  propane  carburetion  will 
not  be  permitted  in  underground  parking 
facilities  unless  the  owner  provides  to 
the  occupant  agency  and  the  GSA 
buildings  manager  the  installers 
certification  that  the  installation 
methods  and  equipment  meet  the 
standards  in  National  Fire  Protection 
Association  (NTPA)  Standard  .No.  58. 

§  101-20.104-1     Allocation  and  assignment 
of  parking  for  ofTicial  needs. 

GSA  is  responsible  for  ensuring  the 
availability  of  parking  spaces  for  of^cial 
needs.  GSA  may.  by  mutual  agreement, 
delegate  allocation  and  assignment 
responsibilities  to  occupant  agencies  or 
boards,  commissions,  and  similar 
groups.  GSA  and  other  agencies  with 
assignment  responsibilities  shall 
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determine  the  appropriate  number  of 
spaces  at  each  facility  for  official 
purposes;  such  determinations  will  be 
based  upon  submissions  of  information 
from  occupant  agencies  regarding  their 
needs.  Parking  spaces  in  controlled 
facilities  shall  first  be  reserved  for 
official  needs,  in  the  following  order  of 
priority: 

(a)  At  buildings  containing  U.S.  Postal 
Service  mailing  operations,  official 
postal  vehicles. 

(b)  Government-owned  vehicles  used 
for  criminal  apprehension,  firefighting, 
and  other  emergency  functions. 

(c)  Privately  owned  vehicles  of 
Federal  judges  appointed  under  Article 
III  of  the  Constitution  and  of  Members 
of  Congress.  (This  priority  does  not 
exiend  to  members  of  their  staffs.) 

(d)  Other  Government-owned  and 
leased  vehicles,  including  motor  pool 
vehicles  and  vehicles  assigned  for 
general  use. 

(e)  Service  vehicles  and  vehicles  of 
patrons  and  visitors.  (Accommodations 
for  handicapped  visitors  shall  be 
provided  when  necessitated  by  agency 
program  requirements.  Agencies  are 
encouraged  to  provide  accommodations 
for  handicapped  visitors.) 

§  101-20.104-2    Allocations  and 
assignment  of  employee  parking  spaces. 

(a)  Parking  spaces  not  required  for 
official  needs  may  be  used  for  employee 
parking. 

(b)  GSA  (or  other  agencies  having 
assignment  responsibilities)  will 
determine  the  total  number  of  spaces 
available  for  employee  parking. 
Normally,  a  separate  determination  will 
be  made  for  each  parking  facility.  In 
major  metropolitan  areas,  however, 
GSA  and  occupant  agencies  may 
ascertain  that  zonal  allocations  would 
achieve  more  efficient  use  of  space  or 
equality  in  the  availability  of  parking. 

(c)  Space  available  for  employee 
parking  will  be  allocated  for  occupant 
agency  use  on  a  equitable  basis. 
Allocations  may  be  made  in  proportion 
to  each  agency's  share  of  building  space, 
office  space,  or  total  employee 
population,  as  appropriate.  In  certain 
cases,  GSA  may  allow  a  third  party, 
such  as  a  board  composed  of 
representatives  of  agencies  sharing 
space,  to  determine  proper  reallocations 
among  the  agencies. 

(d)  Agencies  shall  in  turn  assign 
spaces  to  their  employees,  using  the 
following  order  of  priority: 

(1)  Severely  handicapped  employees. 
Justifications  based  on  medical  opinion 
may  be  required. 

(2)  Executive  personnel  and  persons 
who  work  unusual  hours.  -     . 

(3)  Vanpool/carpool  vehicles. 


(4)  Privately  owned  vehicles  of 
occupant  agency  employees  which  are 
regufiarly  used  for  Government  business 
at  least  12  days  per  month  and  which 
q^jal^y  for  reimbursement  of  mileage 
and  travel  expenses  under  Government 
travel  regulations. 

(5)jOther  privately  owned  vehicles  of 
emplbyees,  on  a  space-available  basis. 
(In  locations  where  parking  allocations 
are  rtade  on  a  zonal  basis.  GSA  and 
affef^ed  agencies  may  cooperate  to 
issu^  additional  rules,  as  appropriate.) 

§101-20.104-3    Utilization  of  parking. 

(aj  Agencies  shall  develop,  implement, 
and  Biaintain  ridesharing  programs. 
(Guidelines  for  the  administration  of 
ride^aring  programs  are  contained  in 
FPMR  Amendment  A-36.) 

(b)  GSA  will  take  all  feasible 
measures  to  improve  the  utilization  of 
parking  facilities.  Such  measures  may 
include  the  conducting  of  surveys  and 
studies,  the  periodic  review  of  parking 
spacJB  allocations,  the  dissemination  of 
parking  information  to  agencies,  the 
implementation  of  parking  incentives 
whi(3h  promote  ridesharing,  the  use  of 
slac^  parking  practices  where 
appitjpriate,  and  the  employment  of 
parking  management  contractors  and 
conc)essionaires. 

§  1 0 1-20. 1 04-4    Guidelines  for  agency 
implementation. 

(a)  In  most  instances,  the  assignment 
of  irtdividual  reserved  spaces  should  be 
minijnized;  this  allows  the  number  of 
permits  to  be  overallocated  and  results 
in  increased  efficiency. 

(b)  In  order  to  promote  fuel 
conservation,  reduce  traffic  congestion, 
reduce  the  demand  for  parking  spaces, 
and  reduce  air  pollution,  agencies  are 
encouraged  to  make  available  as  many 
parking  spaces  as  possible  for  the  use  of 
vanpools/carpools. 

(c)  Agency  procedures  for  the 
assignment  of  parking  spaces  should  be  ♦ 
maintained  in  writing.  Provisions  for 
reviewing  assignments,  enforcing 
corr«)liance  with  regulations,  and 
enforcing  penalties  for 
misfepresentation  on  applications  are 
also  recommended. 

(d)  Occupant  agencies  should  make 
every  effort  to  schedule  arrival  and 
departure  times  for  employees  to 
facilitate  ridesharing. 

(a)  Subject  to  the  availability  of 
satisfactory  and  secure  space  and 
facilities,  agencies  should  reserve  areas 
for  the  parking  of  bicycles  and  other 
two-wheeled  vehicles.  Bicycles  should 
not  be  transported  on  elevators  or  via 
staifwaj's,  nor  should  they  be  parked  in 
offices. 


(f)  Implementation  of  the  provisions  of 
this  regulation  may  require  consultation, 
as  appropriate,  with  recognized  labor 
organizations. 

§  101-20.105    Accident  and  fire  prevention. 

Standards  for  GSA-assigned  space 
will  conform  to  those  presented  by  the 
Occupational  Safety  and  Health  Act 
(OSHA)  of  1970  (Public  Law  91-596);        i 
Executive  Order  12196;  29  CFR  Part 
1960.  andapplicable  GSA  fire  and  safety 
criteria.  0ccupants  and  visitors  will  not 
be  exposed  to  unnecessary  risks. 
Safeguards  which  minimize  personal 
harm,  property  damage,  and  impairment 
of  Goverrtmental  operations,  and  which 
allow  emergency  forces  to  accomplish 
their  missions  effectively,  will  be 
providedjTo  the  maximum  extent 
feasible,  GSA  will  provide  space  which 
meets  or  exceeds  these  objectives. 

§  101-20.105-1     Responsibilities  of 
occupant  agencies. 

(a)  Each  occupant  agency  shall 
maintain  ja  neat  and  orderly  facility  to 
minimize;  the  risk  of  accidental  injuries 
and  fires^  All  exits,  accesses  to  exits, 
and  accesses  to  emergency  equipment 
shall  be  l(ept  clear  at  all  times. 

(b)  Hazardous  explosive  or 
combustible  materials  shall  not  be 
brought  into  buildings  unless  authorized 
by  appropriate  agency  officials  and  by 
GSA  and  unless  protective 
arrangements  determined  necessary  by 
GSA  have  been  provided.  All  draperies, 
curtains,  or  other  hanging  materials 
shall  be  ©f  non-combustible  or  flame-     ■ 
resistantfabric.  Freestanding  partitions 
and  space  dividers  shall  be  limited 
combustible,  and  fabric  coverings  shall 
also  be  flame  resistant. 

(c)  Occupant  agencies  shall  cooperate 
with  GSA  to  develop  and  maintain  fire 
prevention  programs.  Such  programs 
shall  ensjure  the  maximum  safety  of  the 
occupanjs  by: 

(1)  Trajining  employees  to  use 
protectiv|e  equipment  and  educating 
employees  to  take  appropriate  fire 
safety  pilecautions  in  their  work, 
including  participating  in  at  least  one 
file  drill  leach  year,  and 

(2)  Ensuring  that  facilities  are  kept  in 
the  safest  condition  practicable,  and 
conducting  periodic  inspections  in 
accordance  with  Executive  Order  12196 
and  29  QFR  Part  1960. 

(d)  Accidents  resulting  from  building 
system  or  maintenance  deficiencies 
which  involve  personal  injury  or 
property  damage  in  GSA-assigned  space 
will  be  reported  immediately  to  the  GSA 
buildings  manager.    .     - 

(e)  Each  occupant  agency  »hali ' 
appoint  a  safety,  health  and  fire 
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protection  liaison  to  represent  the 
occupant  agency  with  GSA. 

§  1 0 1  -20. 1 05-2    Correction  of  hazardous 
conditions. 

(a)  GSA  is  responsible  for  correcting 
hazards  associated  with  the  condition  of 
the  space  it  assigns,  including  hazards 
related  to  building  features,  fixtures,  and 
systems.  GSA  is  also  responsible  for 
correcting  hazards  in  common,  joint,  and 
public  use  spaces.  Occupant  agencies 
are  responsible  for  correcting  hazards 
associated  with  their  use  of  assigned 
space,  including  those  related  to  the 
operation  of  their  program  equipment. 

(b)  Hazardous  conditions  within  the 
occupant  agency's  responsibility  to 
correct  shall  be  corrected  within  30 
workdays  when  possible.  Imminently 
dangerous  conditions  shall  be  corrected 
immediately  upon  their  discovery.  If 
more  than  30  workdays  are  required  for 
correction,  an  abatement  plan  shall  be 
prepared  in  accordance  with  29  CFR 
Part  1960.  Corrective  alteration 
measures  may  be  undertaken  in 
accordance  with  §  101-20.106, 
Reimbursable  services. 

(c)  Conditions  within  GSA's 
responsibility  to  correct  shall  be 
identified,  documented  and  presented  to 
the  GSA  buildings  manager.  Imminently 
dangerous  conditions  shall  be  corrected 
immediately  upon  their  discovery.  When 
an  imminently  dangerous  condition  as 
defined  by  29  CFR  1960.28  exists,  this 
report  shall  be  made  by  telephone.  Upon 
receipt  of  a  properly  documented  report 
of  hazardous  conditions,  GSA  will 
promptly  investigate,  determine  a  plan 
to  resolve  the  problems,  and  inform  the 
occupant  agency.  Such  reports  shall 
state  the  hazardous  condition  and  cite 
references  to  specific  OSHA  standards 
violated.  In  cases  involving  health 
problems,  agencies  shall  provide  to  GSA 
an  industrial  hygienist's  report  of  an 
investigation  of  the  alleged  problem, 
which  must  include  a  description  of  the 
problem,  results  of  testing,  and 
recommendations  for  correction.  When 
resolution  will  take  more  than  30 
workdays,  GSA  shall  prepare  an 
abatement  plan  in  accordance  with  29 
CFR  Part  1960.  shall  furnish  this  plan  to 
the  occupant  agency  for  review  and 
subsequent  follow-up,  and  shall  give 
priority  to  prompt  abatement  of  the 
conditions. 

§101-20.105-3    Smoking. 

(a)  Regulations  for  controlling 
smoking  in  GSA-controIled  buildings 
and  facilities,  including  leased  space 
and  delegated  facilities,  are  set  forth 
below.  Smoking  is  defined  as  a  lighted 
cigar,  cigarette,  pipe,  or  any  other  lit 


tobacco  product.  These  regulations 
reflect  the  following  considerations: 

(1)  In  recognition  of  the  increased 
health  hazards  of  passive  smoke  on  the 
non-smoker,  smoking  is  to  be  held  to  an 
absolute  minimum  in  areas  where  there 
are  non-smokers. 

(2)  In  recognition  of  the  needs  of 
smokers,  smoking  areas  should  be 
designated  in  Federal  buildings  which 
are  convenient,  do  not  negatively  impact 
worker  productivity,  and  do  not  impinge 
on  the  health  of  those  who  do  not 
smoke. 

(3)  Agency  heads  are  to  be  given  the 
responsibility  to  determine  which  areas 
are  to  be  smoking  areas  and  which 
areas  are  to  be  non-smoking  areas.  In 
exercising  this  responsibility,  agency 
heads  are  to  give  appropriate 
consideration  to  the  views  of  the 
employees  affected  and/or  their 
representatives  and  are  to  take  fully  into 
consideration  the  health  issues  involved. 
Note — Agencies  are  encouraged  to 
develop  additional  guidelines  for 
internal  use  for  action  when  violations 
of  these  regulations  occur.  Nothing  in 
these  regulations  precludes  an  agency 
from  establishing  more  stringent 
guidelines.  For  purposes  of  these 
regulations,  general  office  space  is 
defined  as  space  occupied  by  personnel 
performing  their  daily  work  functions: 
this  includes,  but  is  not  limited  to:  ADP 
areas,  mail  rooms,  file  rooms, 
duplication  areas,  court  and  jury  rooms, 
office  space,  etc. 

(b)  Smoking  is  prohibited  in  the 
following  areas: 

(1)  General  office  space,  except  as 
permitted  under  paragraph  (c)(2){iii)  of 
this  section; 

(2)  Auditoriums,  classrooms,  and 
conference  rooms: 

(3)  Elevators  ("No  Smoking"  signs 
shall  be  posted  in  elevators  and 
adequate  receptacles  shall  be  placed 
outside  the  entrances  if  designated  as  a 
smoking  area); 

(4)  Corridors,  lobbies,  restrooms,  and 
stairways,  except  as  permitted  under 
paragraph  (c)(2)(iv)  of  this  section: 

(5)  Medical  care  facilities  such  as 
medical  clinics  and  units; 

(6)  Libraries;  and 

(7)  Hazardous  areas.  Each  agency 
shall  post  and  enforce  "No  Smoking" 
rules  in  any  location  under  its 
jurisdiction  which  involves  flammable 
liquids,  flammable  gases,  or  flammable 
vapors,  or  in  all  other  locations  where 
there  is  a  collection  of  readily  ignitable. 
combustible  materials. 

(c)  Designated  smoking  area  shall  be 
established  as  follows: 

(1)  Smoking  areas  in  cafeterias. 


(i)  Each  agency  head  shall  establish 
"smoking  areas"  in  cafeterias. 

(ii)  The  areas  designated  shall  be 
based  upon  an  estimate  of  the  number  of 
smoking  and  non-smoking  patrons 
served.  This  may  be  adjusted  on  the 
basis  of  local  experience.  The 
designated  "smoking"  areas  shall  be 
identified  by  appropriate  signs. 

(2)  "Designated  smoking  areas" 
established  by  agency  heads. 

(i)  Agency  heads  shall  establish 
"designated  smoking  areas"  except 
those  areas  set  forth  under  paragraph 
(b)  of  this  section.  Agency  heads  will  be 
responsible  for  monitoring  and 
controlling  these  areas,  and  for  ensuring 
that  "designated  smoking  areas"  are 
identified  by  proper  signs.  Suitable, 
uniform  signs  reading  "Designated 
Smoking  Area"  shall  be  furnished  and 
installed  by  the  agency. 

(ii)  Agencies  in  multi-tenant  buildings 
are  encouraged  to  work  together  to 
identify  "designated  smoking  areas". 

(iii)  Office  space  may  be  designated 
as  a  smoking  area  providing  that  the 
office  space  is  configured  so  as  to  limit 
the  involuntary  exposure  of  non- 
smokers  to  secondhand  smoke  to  a 
minimum;  e.g..  the  office  space  involved 
must  be  large  enough  and  sufficiently 
ventilated  to  provide  separate  smoking 
and  non-smoking  sections  which  protect 
the  non-smokers  against  involuntary 
exposure  to  smoke. 

(iv)  An  agency  head  may  designate 
corridors,  lobbies,  or  restrooms  as 
smoking  areas  when  it  is  not  possible  to 
designate  a  sufficient  number  of  other 
smoking  areas. 

(d)  Agencies  are  responsible  for 
providing  adequate  ash-trays  or 
receptacles  in  the  designated  smoking 
areas. 

(e)  Suitable,  uniform  signs  reading 
"No  Smoking  Except  in  Designated 
Areas  '  shall  be  placed  on  or  near 
entrance  doors  of  buildings  subject  to 
these  regulations.  These  signs  shall  be 
furnished  and  installed  by  the  GSA 
Buildings  Manager  in  buildings  managed 
by  GSA.  It  should  not  be  necessary  to 
display  a  sign  in  every  room  of  each 
building. 

(f)  An  agency  is  not  required  by  this 
regulation  to  make  any  expenditures  for 
structural  or  non-structural  changes  to 
accommodate  the  preferences  of  non- 
smoking employees. 

(g)  Prior  to  implementation  of  this 
regulation,  where  there  is  an  exclusive 
representative  for  the  employees,  the 
agency  shall  meet  its  obligation  under  5 
use.  Ch.  71.  In  all  other  cases, 
agencies  should  consult  directly  with 
employees. 
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(h)  In  accordance  with  the  Federal 
Acquisition  Regulation,  Part  8,  the 
mandatory  source  of  supply  for  the 
purchase  of  the  aforementioned  signs  is 
UNICOR,  Federal  Prison  Industries.  Inc. 
(FPl).  Prior  approval  from  FPI  is  required 
before  using  any  other  source  of  supply. 
Purchase  Orders  should  be  submitted  to: 
UNICOR.  Federal  Prison  Industries,  Inc., 
320  First  Street,  NW.,  Washington.  DC 
20534.  (202)  724-8239. 

§  101-20.106    Reimbursable  services. 

Services  in  addition  to  those  standard 
level  services  prescribed  in  §§  101- 
20.101  through  20.105  may  be  provided 
or  arranged  for  by  GSA  on  a 
reimbursable  basis.  Such  services 
include: 

(a)  Specialized  security  services 
beyond  standard  levels,  such  as 
guarding,  ingress-egress  control, 
inspection  of  packages,  directed  security 
patrols,  and  other  similar  activities; 

(b)  Design,  installation,  maintenance, 
and  operation  of  electronic  systems  such 
as  intrusion-detection  devices,  duress- 
holdup  alarms,  and  remote  monitoring 
systems; 

(c)  Utilities  for  specialized  equipment, 
or  for  times  when  space  conditioning 
beyond  standard  levels  is  required; 

(d)  Construction  and/or  alterations 
necessary  for  installation  of  agency 
program  equipment; 

(e)  Space  adjustments  requested  by  an 
occupant  agency  for  its  convenience  in 
moving  activities  within  its  already 
assigned  space; 

(f)  Janitorial  and  other  services  over 
and  above  standard  levels; 

(g)  Space  alterations  beyond  the 
standard  level  provided  by  GSA; 

(h)  Construction,  installation, 
operation,  maintenance,  and  repair  of 
agency  program  equipment,  and  space 
adjustments  required  as  a  result  of  such 
installations; 

(i)  Services  of  motion  picture 
operators  and  other  technicians  required 
in  the  use  of  auditoriums,  conference 
rooms,  and  special  agency  equipment; 
and 

(j)  Office  design,  space  planning,  and 
office  automation  installation  support 
and  services. 

§  101-20.106-1  Placing  of  orders  for 
reimbursable  alterations  by  occupant 
agencies. 

(a)  Where  GSA  has  indefinite  quantity 
contracts  and/or  unit  price  agreements 
available  for  accomplishment  of  space 
alterations  in  Government  owned  and 
leased  buildings,  agencies  should  order 
against  these  contracts  and  agreements, 
except  when  it  is  not  in  the 
Government's  best  interest.  Agencies 
wishing  to  ure  this  authority  shall 


submit  names  of  their  proposed  ordering 
officials  to  the  GSA  buildings  manager, 
who  will  submit  them  to  the  GSA 
coCtracting  officer.  The  contracting 
officer  shall  designate  in  writing  the 
ordering  officials  and  will  authorize  the 
contractor  to  accept  orders  from  the 
designated  ordering  officials.  The  GSA 
contracting  officer  shall  advise  the 
agencies'  ordering  officials  in  writing  of 
their  responsibilities,  authorities,  and 
limitations  under  these  contracts  and 
agreements. 

(b)  No  individual  order,  or 
combination  of  orders  for  a  single 
alteration  project,  shall  exceed  $25,000; 
and  agencies  shall  not  split  orders  so  as 
to  circumvent  this  limitation. 

(c)  For  all  orders  placed  against  GSA 
cofitracts  or  agreements,  agency 
ordering  officials  shall  obtain  prior 
written  approval  of  the  GSA  buildings 
manager  and  provide  a  copy  of  the 
ordering  document  and  final  payment 
document  to  the  GSA  buildings 
manager.  Agencies  are  responsible  for 
inspecting  and  certifying  satisfactory 
completion  of  the  work,  and  for  ensuring 
contractor  compliance  with  contract 
provisions.  The  final  payment  document 
shall  be  supported  by  GSA  Form  1142, 
Rdease  of  Claims;  GSA  Form  2419, 
Certification  of  Payments  to 
Subcontractors  and  Suppliers;  and 
certification  that  the  work  has  been 
inspected  and  accepted. 

(d)  Agencies  may  not  negotiate  with 
contractors  for  items  not  specifically 
priced  under  indefinite  quantity 
contracts  and/or  price  agreements. 

(e)  Where  no  GSA  contracts  or 
agreements  are  in  effect  an  agency  may 
contract  directly  for  services  up  to 
maximum  of  $25,000  per  project  after 
obtaining  written  approval  of  the  GSA 
buildings  manager.  Agencies  contracting 
directly  must  provide  the  GSA  buildings 
manager  with  complete  documentation 
of  the  scope  of  work  and  contract 
specifications  at  the  time  of  submission 
for  approval.  Each  project  shall  include 
an  initial,  interim,  and  final  review  by 
the  regional  safety  staff.  If  contracting 
for  security  systems,  agencies  must 
submit  the  design  work  to  the  regional 
Law  Enforcement  Branch  for  review  and 
approval.  Agencies  shall  be  responsible 
for  inspecting  and  certifying  satisfactory 
completion  of  the  ordered  work.  All 
work  must  conform  to  GSA  fire  and 
safety  standards.  As-built  drawings 
must  be  submitted  to  the  GSA  buildings 
manager  with  30  days  of  completion  of 
the  work. 

§101-20.106-2    UmiUtions  CD  provMon  Of 
rtimkursable  services  by  GSA. 

In  order  to  reduce  processing  costs  of 
documents  aiKl  to  improve  efficiency  of 


service  delivery,  requests  for 
reimbursable  work  to  be  performed  or 
arranged  by  GSA  may  be  subject  to  the 
following  requirements: 

(a)  Individual  work  authorizations 
(e.g..  GSA  Form  2957's)  for  which  total 
expenses  as  estimated  by  GSA  are  less 
than  $500  need  noi  be  processed  by 
GSA,  but  may  be  returned  to  the 
requesting  agency.  Unless  the  work  is 
related  to  security  or  required  to  correct 
an  unhealthful  or  unsafe  condition, 
occupant  agencies  may  be  required  to 
hold  all  such  requests  until  the 
reimbursable  work  in  question  can  be 
aggregated  into  a  single  request  for  at 
least  $300. 

(b)  The  restrictions  of  paragraph  (a)  of 
this  section  are  not  mandatory,  but  may 
be  applied  by  GSA  when  their 
applicaition  is  in  the  best  interests  of  the 
Government  from  the  standpoint  of  cost 
effectiveness. 

(c)  The  restrictions  of  paragraph  (a)  of 
this  section  do  not  apply  to  orders 
placed  against  existing  blanket  or  open- 
end  authorizations  which  exceed  $500 
and  which  show  obligated  and  unused 
fund  balances  sufficient  to  perform  the 
work. 

(d)  Agencies  requesting  reimbursable 
services  are  responsible  for  verifying 
and  approving  GSA  estimates  within  30 
calendar  days  following  submission  of 
such  estimates  to  the  requester. 
Reimbursable  work  requests  for  which 
estimates  have  not  been  approved 
within  30  days  will  be  canceled. 

§  101-20.107    Energy  management 

Agencies  shall  comply  with  the  energy 
conservation  guidelines  set  forth  in  10 
CFR  Part  436  (Federal  Energy 
Management  and  Planning  Programs) 
and  shell  observe  the  energy 
conservation  policies  cited  herein. 

(a)  Agencies  shall  ensure  that  lights 
and  equipment  are  turned  off  when  not 
needed,  that  ventilation  is  not  blocked 
or  impeded,  and  that  windows  and  other 
building  accesses  are  closed  during  the 
heating  and  cooling  seasons. 

(b)  Accept  where  special 
circumstances  exist,  illumination  levels 
shall  be  maintained  as  near  as  is 
practical  to  the  following  standards: 

(1)  50  foot-candles  at  work  station 
surfaces,  measured  at  a  height  of  30 
inches  above  floor  level,  during  working 
hours  (For  visually  difficult  or  critical 
tasks,  additional  lighting  may  be 
authorized  by  the  GSA  buildings 
manager  or  by  agencies  that  have  been 
given  delegated  authority  to  perform 
buildings  management  functions.): 

(2)  30  foot-candles  in  work  areas 
daring  working  hours,  nteasured  at  30 
inches  above  floor  level; 
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(3)  10  foot-candles,  but  not  less  than  1 
loot-candle  nonwork  areas,  sufficient  to 
ensure  safety  in  non-work  areas  during 
working  hours.  (Normally  this  will 
require  levels  of  5  foot-candles  at 
elevator  boarding  areas,  minimum  of  1 
foot-candle  at  the  middle  of  corridors 
and  stairwells  as  measured  at  the 
walking  surface,  and  1  foot-candle  at  the 
middle  of  corridors  and  stairwells  as 
measured  at  the  walking  surface,  and  10 
foot-candles  in  storage  areas.];  and 

(4)  Other  lighting  essential  for  safety 
and  security  purposes,  including  exit 
signs  and  exterior  lights,  shall  be 
maintained. 

(c)  Within  the  limitations  of  the 
building  systems,  heating  and  cooling 
systems  shall  be  operated  in  the  most 
overall  energy  efficient  and  economical 
manner. 

(1)  Thermostats  shall  be  set  to 
maintain  temperatures  between  65  and 
70  degrees  Fahrenheit  during  the  heating 
season  and  76  and  80  degrees 
Fahrenheit  during  the  cooling  season. 
During  non-working  hours,  heating 
temperatures  shall  be  set  no  higher  than 
55  degrees  Fahrenheit  and  air- 
conditioning  will  not  be  provided. 
Temperatures  in  warehouses,  loading 
docks,  inspection  facilities,  and  other 
similar  spaces  subject  to  external  traffic 
shall  be  adjusted  lower  than  65  degrees 
Fahrenheit  depending  upon  the  type  of 
occupancy  and  activity. 

(2)  The  locations  used  for 
measurement  of  temperatures  to 
determine  compliance  will  be 
representative  of  the  spaces  to  be 
heated  or  cooled. 

(3)  Work  stations  which  are  the  most 
adversely  affected  may  be  the  basis  for 
establishing  the  temperature  levels 
throughout  that  portion  of  the  building. 

(4)  Reheating,  humidification,  and 
simultaneous  heating  and  cooling  shall 
not  be  permitted. 

(5)  During  extreme  weather 
conditions,  building  systems  shall  be 
operated  as  necessary  to  protect  the 
physical  condition  of  the  building. 

(d)  The  operation  of  portable  heaters, 
fans,  and  other  such  devices  in 
Government-controlled  space  is 
prohibited  unless  authorized  by  the  GSA 
buildings  manager  or  by  agencies  that 
have  been  given  delegated  authority  to 
perform  buildings  management 
functions. 

(e)  Within  limitations  of  building 
systems,  ventiliation  will  be  provided  in 
the  most  cost  effective  manner.  During 
working  hours.  5  cubic  feet  per  minute, 
per  persn,  will  be  the  minimum  provided 
during  periods  of  heating  or  cooling. 
Additional  outside  air  above  this 
minimum  level  can  be  provided  to  allow 
"frep"  cooling. 


(f)  Energy  standards  for  existing 
buildings  will  be  no  less  stringent  than 
those  prescribed  by  the  American 
Society  of  Heating.  Refrigerating,  and 
Air  Conditioning  Engineers  and  the 
Illuminating  Engineering  Society  of 
North  American  in  ASHRAE/IES 
Standard  90A-1980  as  amended  by 
Department  of  Energy  (DOE).  These 
energy  standards  are  applicable  where 
they  can  be  achieved  through  life  cycle, 
cost  effective  actions. 

(g)  Exceptions  to  the  foregoing 
policies  may  be  necessary  for 
specialized  requirements  of  for  agencies 
to  accomplish  their  missions  more 
effectively  and  efficently.  Such 
exceptions  may  be  granted  by  the  GSA 
buildings  manager  or  by  agencies  that 
have  been  given  delegated  authority  to 
perform  buildings  management 
functions. 

(h)  Contracting  officers  shall  ensure 
that  all  new  lease  contracts  are  in 
conformance  with  the  policies 
prescribed  in  this  §  101-20.116.  Existing 
lease  contracts  shall  be  administered  in 
accordance  with  these  policies  to  the 
maximum  extent  feasible. 

(i)  Each  agency  shall  report  to  the 
Department  of  Energy  (DOE)  the  energy 
consumption  in  buildings,  facilities, 
vehicles,  and  equipment  under  its 
control  within  45  calendar  days  after  the 
end  of  each  quarter  as  specified  in  the 
DOE  Federal  Energy  usage  Report  DOE 
F  6200.2  instructions.  This  report  has 
been  cleared  in  accordance  with  FPMR 
101-11.11,  Interagency  Reports 
Management  Program,  and  assigned 
interagency  report  control  number  1492 
DOE  OU. 

§  1 0 1  -20. 1 08    Staggered  hours  of  duty. 

(a)  The  GSA  Regional  Administrator, 
National  Capital  Region,  is  responsible 
for  putting  into  effect  the  policy  of 
maintaining  staggered  duty  hours  in 
Metropolitan  Washington,  DC.  For 
purposes  of  this  regulation, 
"Metropolitan  Washington"  means  the 
Washington  Standard  Metropolitan 
Statistical  Area  (SMSA)  as  defined  by 
the  Department  of  Commerce. 

(b)  Any  agency  planning  a  change  in 
its  schedule  of  duty  hours  which  will 
affect  50  or  more  employees  shall  submit 
the  changes  to  the  GSA  Regional 
Administrator,  (WA)  Washington.  DC. 
20407,  for  approval  prior  to 
implementation.  The  agency  shall 
indicate  the  number  of  employees 
affected,  the  present  and  proposed  hours 
of  duty,  and  the  reasons  for  the  change 
in  schedule.  The  agency  shall  also 
coordinate  with  the  employees  and  their 
union(s)  to  determine  the  percentage  of 
employees  in  favor  of  the  proposed 
change. 


(c)  The  GSA  Regional  Administrator. 
National  Capital  Region,  shall 
coordinate  the  proposed  change  with 
appropriate  authorities  to  ensure  that 
the  change  will  not  create  congestion  or 
disruptions  in  traffic  or  transportation 
flow  patterns. 

(d)  GSA  and  other  Federal  agencies 
may  also  consider  the  advisability  of 
establishing  staggered  duty  hours  in 
areas  outside  Metropolitan  Washington 
where  major  concentrations  of  Federal 
employees  exist. 

§101-20.109    Concessions. 

(a)  The  provisions  of  this  section  do 
not  apply  to  blind  vending  facilities 
operated  under  the  Randolph-Sheppard 
Act  (20  U.S.C.  107  et  seq.):  regulations 
governing  this  program  are  continued  in 
Subpart  101-20.2. 

(b)  GSA  is  responsible  for  the 
planning,  provision,  and  administration 
of  essential  concessions  in  buildings 
under  its  control.  GSA  will  enter  into 
and  award  concessions  contracts, 
provide  suitable  space  and  facilities,  if 
required,  and  administer  applicable 
inspection  and  oversight  functions. 
Officials  of  occupant  agencies  shall 
convey  concerns  to  GSA  and  shall  not 
instruct  concessionaires  regarding  their 
operations. 

(c)  Subject  to  the  availability  of  space, 
prior  to  establishing  concessions.  GSA 
will  ensure  that: 

(1)  The  proposed  concession  will  offer 
only  essential  services  which  are 
needed  by  employees,  and  which  cannot 
be  conveniently  obtained  from  existing 
facilities,  (Consultation  will  be  held  with 
occupant  agencies.); 

(2)  The  proposed  concession  will  be 
established  and  operated  in 
conformance  with  applicable  policies, 
safety,  health,  and  sanitation  codes, 
laws,  regulations,  etc.,  and  will  not 
contravene  the  terms  of  any  lease  or 
other  contractual  arrangement; 

(3)  Sufficient  funds  are  legally 
available  to  cover  all  costs  for  which  the 
Government  may  be  responsible;  and 

(4)  All  contracts  will  be  financially 
self-supporting  and  not  compete  with 
nearby  commercial  enterprise. 

Subpart  101-20.2— Vending  Facility 
Program  for  Blind  Persons 

§  101-20.200    Scope  of  subpart 

This  subpart  contains  the  policy  and 
procedures  for  ensuring  the  priority  of 
blind  vendors  in  operating  vending 
facilities  on  GSA-controlled  property. 

§  101-20.201    Policy. 

Blind  vendors  licensed  by  State 
licensing  agencies  designated  by  the 
Secretary  of  Education  under  the 
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provisions  of  the  Randolph-Sheppard 
Act  (20  U.S.C.  107  et  seq.)  shall  be  given 
priority  in  the  location  and  operating  of 
vending  facilities,  including  vending 
machines,  on  GSA-controUed  property 
provided  the  location  or  operation  of 
such  facility  would  not  adversely  affect 
the  interests  of  the  United  States.  Blind 
vendors  shall  also  be  given  priority  on 
GSA-controlled  property  in  the 
operation  of  cafeterias  according  to  34 
CFR  395.33. 


§  101-20.202 
facilities. 


Establishing  vending 


(a]  GSA  shall  not  acquire  a  building 
by  ownership,  rent,  or  lease,  or  occupy  a 
building  to  be  constructed,  substantially 
altered,  or  renovated  unless  it  is 
determined  that  such  buildings  contain 
or  will  contain  a  "satisfactory  site"  as 
defined  in  34  CFR  395.1q,  for  the 
location  and  operating  of  a  blind 
vending  facility. 

(b)  In  accordance  with  34  CFR  395.31, 
GSA  shall  provide  the  appropriate  State 
licensing  agency  with  written  notice  of 
its  intention  to  acquire  or  otherwise 
occupy  such  building.  Providing 
notification  shall  be  the  responsibility  of 
the  Buildings  Management  Division, 
GSA. 

§  101-20.203    Application  tor  permtt. 

Applications  for  permits  for  the 
operation  of  vending  facilities  other  than 
cafeterias  shall  be  made  in  writing  on 
the  appropriate  form,  and  submitted  for 
the  review  and  approval  of  GSA. 

§  1 0 1  -20.204    Terms  of  permit 

Every  permit  shall  describe  the 
location  of  the  vending  facility  including 
any  vending  machines  located  on  other 
than  the  facility  premises  and  shall  be 
subject  to  the  following  provisions: 

(a)  The  permit  shall  be  issued  in  the 
name  of  the  applicant  State  licensing 
agency  which  shall: 

(1)  Prescribe  such  procedures 
necessary  to  assure  that  in  the  selection 
of  vendors  and  employees  for  vending 
facilities  there  shall  be  no 
discrimination  because  of  sex,  race,  age, 
creed,  color,  national  origin,  physical  or 
mental  disability,  or  pohtical  afTiliation; 
and 

(2)  Take  the  necessary  action  to 
assure  that  vendors  do  not  discriminate 
against  any  persons  in  furnishing,  or  by 
refusing  to  furnish,  to  such  person  or 
persons  the  use  of  any  vending  facility, 
including  any  and  all  services, 
privileges,  accommodations,  and 
activities  provided  thereby,  and  comply 
with  Title  VI  of  the  Civil  Rights  Act  of 
1964  and  GSA  regulations  issued 
pursuant  thereto. 


(b)  The  permit  shall  be  issued  for  an 
indefinite  period  of  time  subject  to 
suspension  or  termination  on  the  basis 
of  compliance  with  agreed  upon  terms. 

(c)  The  permit  shall  provide  that: 
(1)  No  charge  shall  be  made  to  the 

State  licensing  agency  for  normal 
cleaning,  maintenance,  and  repair  of  the 
building  structure  in  and  adjacent  to  the 
vending  facility  areas; 

(2j  Cleaning  necessary  for  sanitation, 
and  the  maintenance  of  vending 
facilities  and  vending  machines  in  an 
orderly  condition  at  all  times,  and  the 
installation,  maintenance,  repair, 
replacement,  servicing,  and  removal  of 
vending  facility  equipment  shall  be 
without  cost  to  GSA;  and 

(3)  Articles  sold  at  vending  facilities 
operated  by  blind  licensees  may  consist 
of  newspapers,  periodicals,  pubhcations, 
confections,  tobacco  products,  foods, 
beverages,  chances  for  any  lottery 
authorized  by  State  law  and  conducted 
by  an  agency  of  a  State  within  such 
State,  and  other  articles  or  services  as 
art  determined  by  the  State  Ucensing 
agency,  in  consultation  with  GSA  to  be 
suitable  for  a  particular  location.  Such 
articles  and  services  may  be  dispensed 
automatically  or  manually  and  may  be 
prepared  on  or  off  the  premises. 

(d)  The  permit  shall  further  provide 
that  vending  facilities  shall  be  operated 
in  compliance  with  applicable  health, 
sanitation,  and  building  codes  or 
ordinances. 

(e)  The  permit  shall  further  provide 
that  installation,  modification, 
relocation,  removal,  and  renovation  of 
vending  facilities  shall  be  subject  to  the 
prior  approval  and  supervision  of  the 
Director,  Buildings  Management 
Division,  GSA,  and  the  State  licensing 
agency:  that  costs  of  relocations 
initiated  by  the  State  licensing  agency 
shall  be  paid  by  the  State  licensing 
agency;  that  costs  of  relocations 
initiated  by  the  Director,  Buildings 
Management  Division,  shall  be  paid  by 
GSA;  and  that  all  plumbing,  electrical, 
and  mechanical  costs  related  to  the 
renovation  of  existing  facilities  shall  be 
paid  by  GSA. 

(0  The  operation  of  a  cafeteria  by  a 
blind  vendor  shall  be  covered  by  a 
contractual  agreement  and  not  by  a 
permit.  The  State  licensing  agency  shall 
be  expected  to  perform  under  the  same 
contractual  arrangement  applicable  to 
commercial  cafeteria  operators. 

§  101-20205    EnforcMiMnt  procedyrcs. 
(a)  The  State  licensing  agency  shall 
attempt  to  resolve  day-to-day  problems 
p«rtaining  to  the  operation  of  the 
vending  facility  in  an  informal  manner 
with  the  participation  of  the  blind 
vendor  and  the  buildings  manager. 


(b)  Unresolved  disagreements 
concerning  the  terms  of  the  permit,  the 
Act,  or  the  regulations  in  this  part  and 
any  other  unresolved  matters  shall  be  i 

reported  in  writing  to  the  State  hcensing 
agency  supervisory  personnel  by  the 
GSA  regional  office  in  an  attempt  to 
resolve  the  issue. 

§  101-20.206    Reports. 

At  the  end  of  each  fiscal  year,  GSA 
shall  report  to  the  Secretary  of 
Education  the  total  number  of 
applications  for  vending  facility 
locations  received  from  State  Hcensing 
agencies,  the  number  accepted,  the 
number  denied,  the  number  still 
pending,  the  total  amount  of  vending         | 
machine  income  collected,  and  the 
amount  of  such  vending  machine  income 
disbursed  to  the  State  licensing  agency 
in  each  State. 

Subpart  101-20.3 — Condtjct  on  Federal 
Property 

§101-20.300    AppNcatiiMy. 

These  rules  and  regulations  apply  to 
all  property  under  the  charge  and 
control  of  the  General  Services 
Adminstration  and  to  all  persons 
entering  in  or  on  such  property.  Each 
occupant  agency  shall  be  responsible  for 
the  observance  of  these  rules  and 
regulations. 

§  101-20.301    Inspection.  ' 

Packages,  briefcases,  and  other 
containers  in  the  immediate  possession 
of  visitors,  employees,  or  other  persons 
arriving  on,  working  at,  visiting,  or 
departing  from  Federal  property,  are 
subject  to  inspection.  A  full  search  of  a 
person  and  any  vehicle  driven  or 
occupied  by  the  person  may  accompany 
an  arrest. 

§  101-20.302    Admission  to  property. 

Property  shall  be  closed  to  the  public 
during  other  than  normal  working  hours. 
The  closing  of  property  will  not  apply  to 
that  space  in  those  instances  where  the 
Government  has  approved  the  after- 
normal-working-hours  use  of  buildings 
or  portions  thereof  for  activities 
authorized  by  Subpart  101-20.4.  During 
normal  working  hours,  property  shall  be 
closed  to  the  public  only  when  i 

situations  require  this  action  to  ensure 
the  orderly  conduct  of  Government 
business.  The  decision  to  close  the 
property  shall  be  made  by  the 
designated  official  under  the  Occupant 
Emergency  Program  after  consultation 
with  the  buildings  manager  and  the 
ranking  representative  of  the  Law 
Enforoement  Branch  responsible  for 
protection  of  the  facility  or  the  area. 
This  requirement  does  not  preempt  the 


Federal  Register/VoL  52.  No.  67  /  Wednesday.  April  8.  1987  /  Rules  and  Regulations 


11273 


authority  of  the  Chief.  Law  Enforcement 
Branch,  or  any  other  authorized  GSA 
official  to  effect  a  security  alert  of  a 
facility  in  accordance  with  GSA  Order. 
Physical  Security  of  Buildings  Alert 
Guidelines  (PBS  5930.16).  dated 
February  20. 1976.  This  action  shall  be 
coordinated  with  the  designated  official. 
The  designated  official  is  defined  in 
§  101-20.003-7  as  the  highest  ranking 
official  of  the  primary  occupant  agency, 
or  the  alternate  highest  ranking  official 
or  designee  selected  by  mutual 
agreement  by  other  occupant  agency 
officials.  When  property,  or  a  portion 
thereof,  is  closed  to  the  public, 
admission  to  this  property,  or  a  portion, 
will  be  restricted  to  authorized  persons 
who  shall  register  upon  entry  to  the 
property  and  shall,  when  requested. 
display  Government  or  other  identifying 
credentials  to  the  Federal  Protective 
Officers  or  other  authorized  individuals 
when  entering.  leaving,  or  while  on  the 
property.  Failure  to  comply  with  any  of 
the  above  applicable  provisions  is  a 
violation  of  these  regulations. 

§  101-20.303    Preservation  of  property. 

The  improper  disposal  of  rubbish  on 
property;  the  willful  destruction  of  or 
damage  to  property;  the  theft  of 
property;  the  creation  of  any  hazard  on 
property  to  persons  or  things;  the 
throwing  of  articles  of  any  kind  from  or 
at  a  building  or  the  climbing  upon 
statues,  fountains,  or  any  part  of  the 
building,  is  prohibited. 

§  1 0 1  -20.304    Conformity  with  signs  and 
directions. 

Persons  in  and  on  property  shall  at  all 
times  comply  with  official  signs  of  a 
prohibitory,  regulatory,  or  directory 
nature  and  with  the  lawful  direction  of 
Federal  Protective  Officers  and  other 
authorized  individuals. 

§  101-20.305    Disturbances. 

Any  loitering,  disorderly  conduct,  or 
other  conduct  on  property  which  creates 
loud  or  unusual  noise  or  a  nuisance; 
which  unreasonably  obstructs  the  usual 
use  of  entrances,  foyers,  lobbies, 
corridors,  offices,  elevators,  stairways, 
or  parking  lots;  which  otherwise 
impedes  or  disrupts  the  performance  of 
official  duties  by  Government 
employees;  or  which  prevents  the 
general  public  from  obtaining  the 
administrative  services  provided  on  the 
property  in  a  timely  manner,  is 
prohibited. 

§101-20,306    Gsmblino. 

Participating  in  games  for  money  or 
other  personal  property  or  the  operating 
nf  gambling  devices,  the  conduct  of  a 
lottery  or  pool,  or  the  selling  or 


purchasing  of  numbers  tickets,  in  or  on 
property  is  prohibited.  This  prohibition 
shall  not  apply  to  the  vending  or 
exchange  of  chances  by  licensed  blind 
operators  of  vending  facilities  for  any 
lottery  set  forth  in  a  State  law  and 
authorized  by  section  2(a)(5)  of  the 
Randolph-Sheppard  Act  (20  U.S.C.  107. 
et  seq.) 

§  101-20.307    Alcholic  beverages  and 
narcotics. 

Operation  of  a  motor  vehicle  while  on 
the  property  by  a  person  under  the 
influence  of  alcoholic  beverages, 
narcotic  drugs,  hallucinogens, 
marijuana,  barbiturates,  or 
amphetamines  is  prohibited.  Entering 
upon  the  property,  or  while  on  the 
property,  under  the  influence  of  or  using 
or  possessing  any  narcotic  drug, 
hallucinogen,  marijuana,  barbiturate,  or 
amphetamine  is  prohibited.  The 
prohibition  shall  not  apply  in  cases 
where  the  drug  is  being  used  as 
prescribed  for  a  patient  by  a  licensed 
physician.  Entering  upon  the  property,  or 
being  on  the  property,  under  the 
influence  of  alcoholic  beverages  is 
prohibited.  The  use  of  alcoholic 
beverages  on  property  is  prohibited 
except,  upon  occassions  and  on  property 
upon  which  the  head  of  the  responsible 
agency  or  his  or  her  designee  has  for 
appropriate  official  uses  granted  an 
exemption  m  writing.  The  head  of  the 
responsible  agency  or  his  or  her 
designee  shall  provide  a  copy  of  all 
exemptions  granted  to  the  buildings 
manager  who  shall  inform  the  Federal 
Protective  Officer,  or  other  authorized 
officials,  responsible  for  the  security  of 
the  property. 

§  101-20.308    Soliciting,  vending,  and  debt 
collection. 

Soliciting  alms,  commercial  or 
political  soliciting,  and  vending  of  all 
kinds,  displaying  or  distributing 
commercial  advertising,  or  collecting 
private  debts  on  GSA-controlled 
property  is  prohibited.  This  rule  does 
not  apply  to — 

(a)  National  or  local  drives  for  funds 
for  welfare,  health,  or  other  purposes  as 
authorized  by  the  "Manual  on  Fund 
Raising  Within  the  Federal  Service." 
issued  by  the  U.S.  Office  of  Personnel 
Management  under  Executive  Order 
10927  of  March  18. 1961.  and  sponsored 
or  approved  by  the  occupant  agencies; 

(b)  Concessions  or  personal  notices 
posted  by  employees  on  authorized 
bulletin  boards; 

(c)  Solicitation  of  labor  organization 
membership  or  dues  authorized  by 
occupant  agencies  under  the  QvU 
Service  Reform  Act  of  1978  (Pub.  L  95- 
454);  and 


(d)  Lessee,  or  it  agents  and  employees, 
with  respect  to  space  leased  for 
commercial,  cultural,  educational,  or 
recreational  use  under  the  Public 
Buildings  Cooperative  Use  Act  of  1976 
(40  U.S.C.  490(a)(16)). 

Public  areas  of  GSA-Controlled 
property  may  be  used  for  other  activities 
permitted  in  accordance  with  Subpart 
101-20-4. 

§  101-20.309    Posting  and  distributing 
materials. 

Posting  or  affixing  materials,  such  as 
pamphlets,  handbills,  or  flyers,  on 
bulletin  boards  or  elsewhere  on  GSA- 
controlled  property  is  prohibited,  except 
as  authorized  in  §  101-20.308  or  when 
these  displays  are  conducted  as  part  of 
authorized  Government  activities. 
Distribution  of  materials,  such  as 
pamphlets,  handbills,  or  flyers,  is 
prohibited,  except  in  the  public  areas  of 
the  property  as  defined  in  §  101-20.003- 
26.  unless  conducted  as  part  of 
authorized  Government  activities.  Any 
person  or  organization  proposing  to 
distribute  materials  in  a  public  area 
under  this  section  shall  first  obtain  a 
permit  from  the  building  manager  under 
Subpart  101-20.4  and  shall  conduct 
distribution  in  accordance  with  the 
provisions  of  Subpart  101-20.4.  Failure 
to  comply  with  those  provisions  is  a 
violation  of  these  regulations. 

§  tOI-20.310    Photographs  for  news, 
advertising,  or  commercial  purposes. 

Photographs  may  be  taken  m  space 
occupied  by  a  tenant  agency  only  with 
the  consent  of  the  occupying  agency 
concerned.  Except  where  security 
regulations  apply  or  a  Federal  court 
order  or  rule  prohibits  it.  photographs 
for  news  purposes  may  be  taken  in 
entrances,  lobbies,  foyers,  corridors,  or 
auditoriums  when  used  for  public 
meetings.  Subject  to  the  foregoing 
prohibitions,  photographs  for  advertising 
and  commercial  purposes  may  be  taken 
only  with  written  permission  of  an 
authorized  official  of  the  agency 
occupying  the  space  where  the 
photographs  are  to  be  taken. 

§  1 0 1  -20.3 1 1     Dogs  and  other  animals. 

Dogs  and  other  animals,  except  seeing 
eye  dogs,  other  guide  dogs,  and  animals 
used  to  guide  or  assist  handicapped 
persons,  shall  not  be  brought  upon 
property  for  other  than  official  purposes. 

§  1 0 1  -20.3 1 2    Vehicular  and  pedestrian 
traffic. 

(a)  Drivers  of  all  vehicles  entering  or 
while  on  property  shall  drive  in  a  careful 
and  safe  manner  at  all  times  and  shall 
comply  with  the  signals  and  directions 
of  Federal  protective  officers  or  other 
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authorized  individuals  and  all  posted 
traffic  signs; 

(b)  The  blocking  of  entrances, 
driveways,  walks,  loading  platforms,  or 
fire  hydrants  on  property  is  prohibited; 
and 

(c)  Except  in  emergencies,  parking  on 
property  is  not  allowed  without  a 
permit.  Parking  without  authority, 
parking  in  unauthorized  locations  or  in 
locations  reserved  for  other  persons,  or 
parking  contrary  to  the  direction  of 
posted  signs  is  prohibited.  Vehicles 
parked  in  violation,  where  warning  signs 
are  posted,  shall  be  subject  to  removal 
at  the  owners'  risk  and  expense.  This 
paragraph  may  be  supplemented  from 
time  to  time  with  the  approval  of  the 
Regional  Administrator  by  the  issuance 
and  posting  of  such  specific  traffic 
directives  as  may  be  required,  and  when 
so  issued  and  posted  such  directives 
shall  have  the  same  force  and  effect  as 
if  made  a  part  thereof.  Proof  that  a 
motor  vehicle  was  parked  in  violation  of 
these  regulations  or  directives  may  be 
taken  as  prima  facie  evidence  that  the 
registered  owner  was  responsible  for  the 
violation. 

§  101-20.313    Weapons  and  explosives. 

No  person  entering  or  while  on 
property  shall  carry  or  possess  firearms, 
other  dangerous  or  deadly  weapons, 
explosives,  or  items  intended  to  be  used 
to  fabricate  an  explosive  or  incendiary 
device,  either  openly  or  concealed, 
except  for  official  purposes. 

§  101-20.314    Nondiscrimination. 

There  shall  be  no  discrimination  by 
segregation  or  otherwise  against  any 
person  or  persons  because  of  race, 
creed,  sex,  color,  or  national  origin  in 
furnishing  or  by  refusing  to  furnish  to 
such  person  or  persons  the  use  of  any 
facility  of  a  public  nature,  including  all 
services,  privileges,  accommodations, 
and  activities  provided  thereby  on  the 
property. 

t;  101-20.315    Penalties  and  other  laws. 

Whoever  shall  be  found  guilty  of 
violating  any  rule  or  regulation  in  this 
Subpart  101-20.3  while  on  any  property 
under  the  charge  and  control  of  GSA  is 
subject  to  a  fine  of  not  more  than  $500  or 
imprisonment  of  not  more  than  6 
months,  or  both,  [See  18  U.S.C.  (Ch.l) 
(Seel)].  Nothing  in  these  rules  and 
regulations  shall  be  construed  to 
abrogate  any  other  Federal  laws  or 
regulations  or  any  State  and  local  laws 
and  regulations  applicable  to  any  area 
in  which  the  property  is  situated. 


Subpart  101-20.4— Occasional  Use  of 
PubNc  Buildings 

§  101-20.400    Scope  of  subpart. 

§§101-20.401  through  101-20.408 
establish  rules  and  regulations  for  the 
occasional  use  of  public  areas  for 
cultural,  educational  and  recreational 
activities  as  provided  by  the  Public 
Buildings  Cooperative  Use  Act  of  1976 
(Pub.  L.  94-541). 

§  101-20.401    Applications  for  permits. 

(a)  Any  person  or  organization 
desiring  to  use  a  public  area  shall  file  an 
application  for  permit  with  the  GSA 
Buildings  Manager.  Such  application 
shalj  be  made  on  a  form  provided  by 
GSA  and  shall  be  submitted  in  the 
manner  specified  by  GSA. 

(b)  The  following  information  is 
required: 

(1)  Full  names,  mailing  addresses,  and 
telephone  numbers  of  the  applicant,  the 
orgarization  sponoring  the  proposed 
activity,  and  the  individual(s) 
responsible  for  supervising  the  activity; 

(2)  Documentation  showing  that  the 
applicant  has  authority  to  represent  the 
sponsoring  organization; 

(3)  A  description  of  the  proposed 
activity,  including  the  dates  and  times 
during  which  it  is  to  be  conducted  and 
the  fiumber  of  persons  to  be  involved. 

(c|  If  the  proposed  activity  constitutes 
a  USE  of  a  public  area  for  soliciting 
funds,  the  applicant  shall  also  submit  a 
sigrted  statement  that: 

(1)  The  applicant  is  a  representative  of 
and  will  be  soliciting  funds  for  the  sole 
benefit  of,  a  religion  or  religious  group: 
or 

[i]  The  applicant's  organization  has 
received  an  official  ruling  of  tax-exempt 
status  from  the  Internal  Revenue  Service 
under  26  U.S.C.  501;  or,  alternatively, 
thai  an  application  for  such  a  ruling  is 
slil!  in  process. 

§  101-20.402    Permits. 

(a)  A  permit  shall  be  issued  by  GSA 
within  10  working  days  following  its 
receipt  of  the  completed  applications.  A 
permit  shall  not  be  issued  for  a  period  of 
time  in  excess  of  30  calendar  days, 
unless  specifically  approved  by  the 
regional  officer.  After  the  expiration  of  a 
permit,  a  new  permit  may  be  issued 
upon  submission  of  a  new  application: 
in  9uch  a  case,  applicants  may 
incorporate  by  reference  all  required 
information  filed  with  the  prior 
apttlication. 

(b)  When  more  than  one  permit  is 
requested  for  the  same  area  and  times, 
penmils  will  be  issued  on  a  first-come, 
fir^t-served  basis. 

(c)  All  permits  involving 
demonstrations  and  activities  which 


may  lead  to  civil  disturbances  should  be 
coordinated  with  the  Chief,  Law 
Enforcement  Branch,  before  approval.     > 

§  101-20.403    Disapproval  of  applications 
or  cancellation  of  permits. 

(a)  GSA  shall  disapprove  any 
application  or  cancel  an  issued  permit  if: 

(1)  The  applicant  has  failed  to  submit 
all  information  required  under 

§  101-20.401,  or  has  falsified  such 
informat^on: 

(2)  The  proposed  use  is  a  commercial 
activity  as  defined  in  §  101-20.003-4; 

(3)  The  proposed  use  interferes  with 
access  to  the  public  area,  disrupts 
official  Government  business,  interferes 
with  approved  uses  of  the  property  by 
tenants  or  by  the  public,  or  damages  any 
property^ 

(4)  Thd  proposed  use  is  intended  to 
influence  or  impede  any  pending  judicial 
proceeding:  i 

(5)  The  proposed  use  is  obscene 
within  the  meaning  of  obscenity  as 
defined  in  18  U.S.C.  1461-65:  or 

(6)  Thft  proposed  use  is  violative  of 
the  prohibition  against  political 
solicitations  in  18  U.S.C.  607. 

(b)  Upon  disapproving  an  application 
or  cancelling  a  permit,  GSA  shall 
promptly  notify  the  applicant  or 
permittee  of  the  reasons  for  the  action, 
and  shaD  inform  the  applicant  or 
permittee  of  his/her  appeal  rights  under 
§  101-20.404. 

§  1 01-20 jl04    Appeals. 

(a)  A  disapproval  of  application  or 
cancellation  of  issued  permits  may  be 
appealed  to  the  GSA  Regional  Officer 
(as  defined  in  §  101-20.003-13)  within  5 
calendar  days  of  the  notification  of 
disapproval  or  cancellation.  Notices  of 
appeal  must  be  made  in  writing. 

(b)  On  appeal,  the  applicant  or  I 
permittee  and  the  GSA  buildings 
manager  shall  have  opportunity  to  orally 
state  their  positions  on  the  issues. 
Written  materials  may  also  be 
submitted. 

(c)  The  GSA  Regional  Officer  shall 
affirm  or  reverse  the  GSA  building 
manager's  decision,  based  on  the 
information  submitted,  within  10  [ 
calendaf  days  of  the  date  on  which  the 
Regional  Officer  received  notification  of 
the  appeal.  If  the  decision  is  not 
rendered  within  10  days,  the  application 
will  be  considered  to  be  approved  or  the 
permit  validly  issued.  The  Regional 
Officer  will  promptly  notify  the 
applicant  or  permittee  and  the  buildings 
manager  of  the  decision  and  the  reasons 
therefoi . 
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§  101-20.405    Schedules  of  use. 

Nothing  in  these  regulations  shall 
prevent  GSA  from  reserving  certain  time 
periods  for  use  of  public  areas  for 
official  Government  business;  from 
setting  aside  certain  time  periods  for 
maintenance,  repair,  and  construction; 
or  from  permitting  a  previously 
approved  use  for  official  Government 
business. 

§  101-20.406    Hours  of  use. 

Public  areas  may  be  used  during  or 
after  regular  working  hours  of  Federal 
agencies,  provided  that  such  uses  will 
not  interfere  with  Government  business. 
When  public  areas  are  used  by 
permittees  after  normal  working  hours, 
all  adjacent  areas  not  approved  for  such 
use  shall  be  locked,  barricaded,  or 
identified  by  signs,  as  appropriate,  to 
restrict  permittees'  activities  to 
approved  areas. 

§  101-20.407    Services  and  costs. 

(a)  Costs.  The  space  to  be  provided 
under  these  regulations  is  furnished  free 
of  charge.  Services  normally  provided  at 
the  building  in  question,  such  as 
security,  cleaning,  heating,  ventilation, 
and  air-conditioning,  shall  also  be 
provided  free  of  charge  by  GSA.  The 
applicant  shall  be  requested  to 
reimburse  GSA  for  services  over  and 
above  those  normally  provided.  If  the 
applicant  desires  to  provide  services, 
such  as  security  and  cleaning,  this 
request  must  be  approved  by  the  GSA 
Regional  Officer.  GSA  may  provide  the 
services  free  of  charge  if  the  cost  is 
insignificant  and  if  it  is  in  the  public's 
interest. 

(b)  Alterations.  Permittees  shall  make 
no  alterations  to  public  areas  except 
with  prior  approval  of  GSA.  Such 
approval  shall  not  be  given  unless  GSA 
determines  that  changes  in  a  building 
should  be  made  to  encourage  and  aid  in 
the  proposed  use.  Permittees  making 
alterations  must  make  provisions  to 
ensure  the  safety  of  users  and  the 
prevention  of  damage  to  property. 

(c)  Permittees  arc  responsible  for 
furnishing  items  such  as  tickets, 
audiovisual  equipment,  etc.,  which  are 
necessary  for  the  proposed  use. 

§  101-20.408    Conduct 

(a)  Permittees  are  subject  to  all  rules 
and  regulations  governing  conduct  on 
Federal  property  as  set  forth  in  Subpart 
101-20.3.  In  addition,  a  permittee  shall: 

(1)  Not  misrepresent  his  or  her 
identity  to  the  public: 

(2)  Not  conduct  any  activities  in  a 
misleading  or  fraudulent  manner: 

(3)  Not  discriminate  on  the  basis  of 
race,  creed,  color,  sex  or  national  origin 
in  conducting  activities; 


(4)  Not  distribute  any  item,  nor  post  or 
otherwise  affix  any  item,  for  which  prior 
approval  under  §  101-20.401  has  not 
been  obtained: 

(5)  Not  leave  leaflets  or  other 
materials  unattended  on  the  property; 
and 

(6)  Not  engage  in  activities  which 
would  interfere  with  the  preferences 
afforded  blind  licenses  under  the 
Randolph-Sheppard  Act  (20  U.S.C.  107). 

(b)  Permittees  engaging  in  the 
sohcitation  of  funds  as  authorized  by 
§  101-20.401  shall  display  identification 
badges  while  on  Federal  property.  Each 
badge  shall  indicate  the  permittee's 
name,  address,  telephone  number,  and 
organization. 

§  101-20.409    Non-affWation  with  the 
Government 

The  General  Services  Administration 
reserves  the  right  to  advise  the  public 
through  signs  or  announcements  of  the 
presence  of  any  permittees  and  of  their 
nonaffiliation  with  the  Federal 
Government. 

Subpart  101-20.5— Sidewalk 
InstaHaUon,  Repair,  and  Replacement 

§  101-20.500    Scope  of  subpart. 

This  subpart  contains  the  regulations 
governmg  the  installation,  repair,  and 
replacement  of  sidewalks  around 
buildings,  installations,  properties,  or 
grounds  under  the  control  of  executive 
agencies  and  owned  by  the  United 
States  within  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  territories  and 
possessions  of  the  United  States,  by 
reimbursement  to  a  State  or  political 
subdivision  thereof,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  or  the  territory  or  possession  of  the 
United  States.  They  are  issued  with  the 
approval  of  the  Director  of  the  Office  of 
Management  and  Budget. 

§  101-20.501     Responsibilities. 

Upon  prior  consent  of  the  property- 
holding  agency,  the  State  in  which  the 
property  lies  may  perform  or  arrange  for 
the  installation,  repair,  and  replacement 
of  sidewalks,  and  obtain  reimbursement 
therefor  from  the  property-holding 
agency,  or.  if  mutually  agreed  upon,  the 
propertj'-holding  agency  may  contract  or 
otherwise  arrange  for  and  pay  directly 
for  such  installation,  repair,  and 
replacement. 

§  101-20.502    SUndards. 

Sidewalks  shall  be  installed,  repaired, 
or  replaced  with  due  consideration  to 
the  standards  and  specifications 
prescribed  by  the  State  or  political 
subdivision  thereof.  However,  where  the 
property-holding  agency  determines  that 


it  is  necessary,  in  order  to  achieve  or 
retain  architectural  harmony  with  the 
surroundings,  the  property-holding 
agency  may  prescribe  other  standards 
and  specifications. 

Dated:  October  23. 1986. 
T.C.  Golden, 

Administrator  of  Genera/ Senices. 
|FR  Doc.  87-7694  Filed  4-7-87:  8:45  aaij 
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41  CFR  Part  101-28 
[FPMR  Temp.  Reg.  E-66J 

Customer  Supply  Center  Program; 
Revision  of  Mission  Statentent 

AGENCv:  Federal  Supply  Service,  GSA. 
ACTION:  Temporary  regulation. 


summary:  This  regulation  revises  the 
mission  statement  of  customer  supply 
centers  (CSCs)  and  provides  certain 
restrictions  on  the  use  of  CSCs.  These 
changes  are  necessary  to  limit  the 
frequency  and  quantity  of  orders  that 
customer  agencies  may  place  with  CSCs 
so  that  the  orders  will  not  exceed  the 
volume  that  CSCs  are  intended  to 
handle.  The  regulation  will  result  in 
customer  agencies  obtaining  items  of 
supply  from  the  sources  that  are  most 
cost-effective. 
DATES:  Effective  date:  March  23, 1987. 

Expiration  date:  January  31, 1988. 

Comments  due  on  or  before:  June  1, 
1987. 

ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration  (FFY).  Washington,  DC 
20406. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  questions:  Mr.  John  Boughfon, 
Regulations  and  F>oIicy  Division  (703- 
557-7525). 

Specific  technical  questions:  Mr. 
Roman  Marciniak.  Distribution 
Management  Division  (703-557-0800). 
SUPPtEMCNTARY  INFORMATION:  GSA  has 
determined  that  this  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  SlOO  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others:  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 


11276  Federal  Register  /  Vol.  52,  No.  67  /  Wednesday,  April  8,  1987  /   Rules  and  Regulations 


List  of  Subjects  in  41  CFR  Fart  101-28 

Government  property  management, 
Wareliouses. 

Authority:  Sec.  205(r)  63  Stdt.  390:  (40 
V.S.C.  486|c)). 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  E  to 
read  as  follows: 

Federal  Property  Management  Regulations, 
Temporarj-  Regulation  E-86 

March  16.  1987 

To;  ticdds  of  Federal  agencies. 

Subject:  Customer  supply  center  program. 

1  Purpose.  This  regulation  provides  a 
revised  mission  statement  for  customer 
supply  centers  (CSCs)  and  provides  for 
improved  cost-effective  use  of  CSCs. 

2.  Effective  date.  This  regulation  is 
effective  March  23,  1987 

3.  Expiration  date.  This  regulation  expires 
January  31,  1988,  unless  sooner  superseded  or 
incorporated  into  the  permanent  regulations 
ofGSA. 

4.  Applicability.  This  regulation  applies  to 
all  executive  agencies. 

5.  Background.  A  number  of  customer 
agency  ordering  points  have  been  submitting 
orders  for  items,  on  a  daily  basis,  that  exceed 
the  maximum  order  quantities  (MOQs) 
established  for  those  items.  This  practice 
contradicts  the  intended  mission  of  this 
program  which  is  to  satisfy  only  small 
quantity  (retail)  needs,  is  costly  for  the 
ordering  agency,  and  lessens  the  efficiency 
and  effectiveness  of  the  CSC  program. 

6.  Explanation  ofchanffes.  Subpart  101-28.3 
is  amended  as  indicated  below. 

a.  Section  101-28.302  is  revised  to 
read  as  follows: 

§  101-28.302    Mission  of  customer  supply 
centers. 

CSCs  are  retail  supply  distribution  outlets 
established  by  GSA  to  provide  fast,  efficient, 
and  economical  support  for  satisfying  small 
(|tianlily  repetitive  requirements  for  common- 
use  items.  CSCs  are  intended  to  support  end- 
user  activities  only  Warehouses,  stores,  and 
stockrooms  that  are  used  to  redistribute 
supplies  are  generally  not  considered  to  be 
end-users.  CSCs  are  not  authorized  to 
provide  supply  support  to  activities  which 
n^dislribute  supplies  through  the  mail  or 
resale  activities  such  as  Department  of  Ihe 
Navy  servmarts  and  Department  of  the  Army 
self-service  supply  centers.  CSCs  are 
authorized  to  issue  stock  to  storerooms  which 
maintain  cupboard  levels  of  supplies  for 
redistribution  to  activities  in  the  immediate 
area  if  CSC  requirements  on  order  size  and 
frequently  are  met. 

b.  Section  101-28.306-3  is  amended  by 
adding  paragraph  (c)  as  follows: 

§  101-28.306-3     Limitations  on  use. 

(c)  Customer  ordering  points  shall 
consolidate  orders  for  one  or  more  items 
placed  with  the  CSCs  in  frequencies  not  to 
exceed  one  order  per  day  and  in  quantities 


not  to  exceed  the  MOQ  established  for  each 
item  ts  indicated  in  the  Customer  Supply 
Center  Catalog.  Customer  ordering  points 
shall  review  the  frequency  of  CSC  orders 
and.  Whenever  possible,  consolidate  several 
smalK  orders  into  one  large  order  within  the 
limitations  of  the  MOQ  for  each  item.  This 
will  reduce  administrative  costs  for  ordering 
agencies  and  GSA.  When  exceptional  item 
requirements  exist  (emergencies,  disaster, 
immeidiate  unforecasted  needs,  etc.),  the 
individual  CSC  management  may  elect  to 
exercise  system  override  capabilities 
permitting  exceptions  to  this  policy.  When 
nortr^l  item  requirements  exceed  the  CSC 
MOQ.  customer  ordering  points  shall  use 
FED^RIP  to  obtain  depot  items  (wholesale 
GSA  jBlock)  and  their  own  agency  of  GSA's 
prociirement  offices  to  obtain  Federal  Supply 
Schedule  and  open  market  items.  Each  GSA 
region  has  a  staff  of  customer  service  officers 
(CSGJs)  available  to  assist  customers  and 
answfer  questions  regarding  proper  use  of 
GSA  Federal  Supply  Service  programs.  The 
staff  bf  Ihe  Federal  Supply  Service  Bureau  in 
each  pSA  region  can  also  answer  questions 
regat|ling  use  of  GSA  Federal  Supply  Service 
progi^ms. 

7.  ]i\gencY  comments  and  assistance. 
Comhients  or  inquiries  concerning  the 
effect  or  impact  of  this  regulation  should 
be  submitted  to  the  General  Services 
Adn^inistralion  (FFY),  Washington,  DC 
20400.  not  later  than  June  1, 1987.  for 
consideration  and  possible 
incorporation  into  a  permanent 

regu  ation. 

8.  Effect  on  other  directives.  This 
regu  ation  supersedes  the  provisions  of 
FPNV^  101-28.302  and  supplements  the 
provHsions  of  FPMR  101-28.306-3. 

T.C.  polden, 

Adniinistrator  of  General  Services. 

|FR  poc.  87-7708  Filed  4-7-87:  8:45  am) 

BILLIItG  CODE  6a20-24-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  215  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Availability  of  Contractor  Records 

AG94CY:  Department  of  Defense  (DoD). 
action:  Interim  rule. 

summary:  On  26  February  1987,  the 
Defense  Acquisition  Regulatory  Council 
issiied  a  proposed  rule  (52  FR  5791)  that 
proposes  to  add  section  215.873, 
Availability  of  Contractor  Records,  and 
the  related  clause  at  252.215-7001, 
Aviilability  of  Contractor  Records,  to 
thePeparfment  of  Defense  Federal 
Acquisition  Regulation  Supplement. 
Hofvever,  section  943  of  the  Defense 
Acquisition  Improvement  Act  of  1986 
(Pu  ).  L.  99-500)  requires  that  these 
reg  jiations  be  prescribed  by  16  April 
\9Vt.  This  interim  rule  is  issued  in  order 


to  implement  the  requirements  of 
section  943  of  the  Defense  Acquisition 
Improvement  Act  of  1986  (Pub.  L.  99- 
500)  and  is  identical  to  the  proposed  rule 
of  26  February  1987.  The  expiration  of 
the  public  comment  period  on  27  April 
1987  for  the  proposed  rule  remains 
unchanged,  and  will  also  be  used  for  the 
comment  period  of  this  interim  rule.  The 
comments  received  at  the  27  April 
deadline  will  be  used  to  amend  this 
interim  riile,  if  necessary. 

DATES:  Effective  Date:  Effective  on  all 
solicitations  issued  on  or  after  16  April 
1987.         I 

Commgnt  Date:  Comments  must  be 
received  on  or  before  27  April  1987. 
Please  cite  DAR  Case  85-219  in  all 
correspondence  on  this  subject. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Llovd,  Executive 
Secretary,  ODASD(P)DARS,  c/o 
OASD(A&L)  (M&RS),  Room  3C841,  The 
Pentagon,  Washington,  DC  20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7267. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  implements  10  U.S.C. 
2406  as  found  in  the  FY  1987  DoD 
Authorization  Act  at  section  943  and  is 
the  same  as  that  issued  in  the  Federal 
Register  previously  (52  FR  5791).  This 
rule  grants  the  Department  access  to 
records  on  certain  contracts. 

B.  Determination  to  Issue  an  Interim 
Regulation 

A  delHrmination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  coverage  as  an  interim 
regulation.  This  action  is  necessary  in 
order  to  Implement  Section  943  of  the 
Defense  Acquisition  Improvement  Act  of 
1986  (Pub.  L.  99-500). 

C.  Regulatory  Flexibility  Act 

This  rule  applies  to  the  award  of 
contracts  requiring  the  submission  of 
cost  or  pricing  data,  and  most  awards  to 
small  entities  are  made  on  a  price 
competitive  basis  not  requiring  such 
data.  It  does  not  require  contractors  to 
collect  a^  maintain  additional  data  not 
already  Collected  or  maintained.  The 
only  potential  additional  administrative 
effort  imposed  is  that  contractors  must 
retain  any  data  collected  or  maintained 
until  three  years  after  final  payment. 
This  minimal  burden  does  not  appear  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.; 
Therefore,  an  initial  regulatory 
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flexibility  analysis  has  not  been 
prepared.  Comments  from  interested 
small  businesses  are  invited. 

D.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  4«  CFR  Parts  215  and 

252 

Government  procurement. 
Charles  W.  Lloyd. 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  48  CFR  Parts  215  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  215  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Direcli\c  5000.35.  and  DoD  FAR  Supplement 
201.301. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.873  is  added  to  read  as 
follows: 

§  215.873    Availability  of  contractor 
records. 

In  accordance  with  10  U.S.C.  2406,  the 
contracting  officer  shall  include  the 
clause  at  252.215-7001.  "Availability  of 
Contractor  Records",  in  solicitations 
and  contracts  which — 

(a)  Require  the  submission  and 
certification  of  cost  or  pricing  data:  and 

(b)  Are  for  the  manufacture  of  end 
items  for  a  major  defense  acquisition 
program,  as  defined  in  10  U.S.C.  2432a. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.215-7001  is  added  to 
read  as  follows: 

§  252.2 1 5-700 1     Availability  of  contractor 
records. 

As  prescribed  in  215.873,  insert  the 
following  clause: 

Availability  of  Contractor  Records  (,\PR  87) 

(a)  Upon  request  by  the  Contracting 
Officer,  the  Contractor  shall  make  available, 
in  a  timely  manner,  to  the  Contracting  Officer 
or  to  an  authorized  representative  of  the 
Contracting  Officer  (who  is  an  employee  of 
the  United  States  or  a  member  of  the  Armed 
Forces),  records  of  the  contract  and  of  end 
items  under  the  contract  for 

(1)  The  proposed,  negotiated  and  incurred 
costs  and  related  profit  or  fee; 

(2)  Bills  of  materials;  and 

(3)  Work  measurement  system  data  (and 
any  revision  to  such  data),  including  standard 
hours  of  work  content.  These  work 
measurement  system  data  are  those 


generated  from  time  standard  setting,  time 
monitoring  and  variance  analysis,  produced 
for  such  purposes  as  planning,  cost 
estimating,  and  productivity  improvement. 
This  availability  includes  access  to  proposed 
and  negotiated  work  measurement  system 
data  (and  any  revision  to  such  data). 

(b)  .Nothing  in  this  clause  shall  require  the 
Contractor  to  collect  or  maintain  additional 
data  not  otherwise  collected  or  maintained 
nor  to  maintain  data  in  a  form  or  manner 
different  from  that  in  which  the  Contractor 
maintains  such  data. 

(c)  Any  data  covered  by  this  clause  shall 
be  available  for  review  until  three  (3)  years 
after  final  payment  under  this  contract. 

(End  of  clause) 

|FR  Doc.  87-7817  Filed  4-7-87;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1003, 1043,  and  1084 
(Ex  Parte  No.  MC-178  (Sub-No.  4)| 

Implementation  of  Liability  Risk 
Retention  Act  of  1986 

agency:  Interstate  Commerce 

Commission. 

action:  Adoption  of  Policy  Statement. 

SUMMARY:  The  Commission  adopts  this 
Policy  Statement  and  gives  notice  that 
Risk  Retention  Groups  established 
under  the  Liability  Risk  Retention  Act  of 
1986,  and  licensed  as  Liability  Insurance 
Companies  under  the  laws  of  a  state, 
qualify  as  insurance  or  surety 
companies  defined  at  49  CFR  1043.8. 
Accordingly,  the  Commission  will 
accept  Risk  Retention  Groups'  filings  of 
evidence  of  insurance  or  surety  bonds 
and  notices  of  cancellation.  Risk 
Retention  Groups,  as  with  other 
insurance  and  surety  companies,  must 
comply  with  and  must  certify  coverage 
on  the  Commission's  prescribed  forms 
as  specified  in  49  CFR  1043.7  and  Part 
1003.  and  comply  with  all  other 
applicable  regulations  published  at  49 
CFR  Part  1043  and  Part  1084. 

The  Commission  has  determined  that 
its  existing  rules  and  regulations  allow 
the  acceptance  of  filings  by  Risk 
Rentention  Groups;  therefore,  new  or 
revised  rules  are  unnecessary  and  no 
comments  are  required. 
date:  The  Policy  Statement  is  effective 
on  April  8,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alice  K.  Ramsay  (202)  275-0854 
Heber  P.  Hardy'(202)  275-7148 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to  T.S. 


Infosystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolitan  Area)  or  toll-free  (800) 
424-5403. 

Energy  and  Environmental 
Consideration 

This  action  does  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Regulatory  Flexibility  .Analysis 

The  Commission  is  issuing  a  Policy 
Statement  to  implement  the  provisions 
of  the  liability  Risk  Retention  Act  of 
1986.  rather  than  promulgate  new  or 
revised  regulations  in  49  CFR  1043  and 
1084.  This  action  is  fully  in  accordance 
with  the  objectives  of  the  Regulatory 
Flexibility  Act. 

A  substantial  number  of  small  entities 
will  be  affected  by  this  action.  However, 
we  expect  the  economic  impact  to  be 
beneficial.  Motor  carriers,  brokers,  and 
freight  forwarders  will  now  be  able  to 
meet  their  financial  responsibility 
obligations  to  the  Commission  by 
participating  in  Risk  Retention  Groups 
and  by  having  these  groups  file  evidence 
of  security  on  their  behalf.  We  believe 
that  this  alternative  will  ameliorate 
some  of  the  problems  small  entities  are 
presently  encountering  because  of  their 
inability  to  obtain  available  and 
affordable  insurance  coverage  from 
insurance  and  surety  companies. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10101, 10321, 
11701,  10927:  5  U.S.C.  553. 

Decided:  March  31.  1987 

By  the  Commission.  Chairman  Gradison 
Vice  Chairman  Lamboley.  Commissioners 
Slerretl.  Andre,  and  Simmons. 
Noreta  R.  McGee,     .  ' 
Secretary. 

(FR  Doc.  87-7725  Filed  4-7-67:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  and  Critical  Habitat 
for  the  Waccamaw  Sllverside 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines  the 
Waccamaw  silverside  (Mertidia 
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extansa]  to  be  a  threatened  species  and 
designates  its  critical  habitat  under 
provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended.  The  species  is 
known  only  from  Lake  W'accamaw  and 
the  upper  Waccamaw  River  in 
Columbus  County,  North  Carolina. 
Recently  completed  research  indicates 
nutrient  loading  has  increased  in  lake 
Waccamaw.  If  this  trend  continues, 
habitat  changes  in  the  lake  could 
jeopardize  the  survival  of  this  species. 
Due  to  the  species'  limited  distribution, 
its  survival  could  also  be  threatened  by 
any  other  factors  that  degrade  water  or 
habitat  quality. 

DATE:  The  effective  date  of  this  rule  is 
May  8, 1987. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Office.  100  Otis  Street.  Room  224, 
Asheville,  North  Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nora  Murdock  at  the  above  address 
(704/259-0321  or  FTS  8/672-0321). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Waccamaw  silverside  [Men/Jia 
extensa)  is  known  only  from  Lake 
Waccamaw  and  the  upper  Waccamaw 
River  in  Columbus  County.  North 
Carolina.  It  was  described  by  Hubbs 
and  Raney  (1946).  This  fish,  also  known 
as  a  "skipjack"  or  "glass  minnow."' 
inhabits  open  water  throughout  Lake 
Waccamaw,  where  schools  are 
commonly  found  near  the  surface  over 
shallow,  dark-bottomed  areas  (Lee  et  al. 
1980).  The  silverside  has  not  been  taken 
outside  the  lake,  with  the  exception  of 
the  Waccamaw  River  immediately 
below  the  Lake  Waccamaw  dam  during 
periods  of  very  high  water  (Lindquisl 
and  Yarbrough  1982). 

The  Waccamaw  silverside  is  a  long 
(adults  2.5  inches)  slender,  almost 
transparent  fish  with  a  silvery  stripe 
along  each  side.  The  eyes  are  large,  and 
the  jaw  is  sharply  angled  upward. 
Adults  of  the  species  feed  on 
zooplankton.  They  are  sexually  mature 
at  one  year  of  age  and  spawn  from  April 
through  )une.  Most  silversides  die 
shortly  after  spawning,  but  a  few  may 
survive  a  second  winter.  Since  this  fish 
is  a  short-lived  species,  it  is  subject  to 
sudden  extirpation  should  its  habitat 
deteriorate  to  the  point  where 
ri'production  fails.  The  silverside  is  an 
important  prey  species  for  large  fishes  in 
Luke  Waccamaw  (Lindquist  and 
Yarbrough  1982). 

Lake  Waccamaw,  the  principal  hibitat 
of  the  species,  is  considered  unique.  It  is 
a  registered  North  Carolina  Natural 


Heritege  Area  and  has  been  proposed  as 
a  National  Natural  Landmark.  The  lake 
and  its  drainage  have  a  diverse  fish 
fauna  (56  species),  including  many 
popular  game  fish  (Shute  et  al.  1981). 
Teul^gs  and  Cooper  (1977)  listed  17 
spec  28  of  plants  and  animals  from  in 
and  i  round  Lake  Waccamaw.  which 
were  considered  of  special  concern  by 
biologists.  Bailey  (1977)  commented  that 
Lake  Waccamaw  ".  .  .  apparently 
servf  d  as  a  minor  center  of  evolutionary 
diffei  entiation  (for  fish),  and  a  rufuge  for 
earlii  ir  forms."  Fuller  (1977)  stated  that 
"The  Waccamaw  basin  in  southeastern 
Nort  I  Carolina  and  northeastern  South 
Caro  ina  supports  more  unique  non- 
mari  le  mollusks  than  any  other  locale  in 
the  s  ale  [North  Carolina]." 

La  ce  Waccamaw  has  a  surface  area 
of  af  proximately  8,934  acres  and  has  an 
aver  ige  depth  of  only  7.5  feel  (Shute  et 
al.  1!  81).  Although  it  is  fed  by  acidic 
swai  ip  streams,  the  lake  has  a  virtually 
neut  al  pH  (Davis  and  Louder  1969. 
Porter  1985).  Dr.  Charles  Yarbrough 
(Wiilgate  College,  personal 
communication  1984)  characterized  Lake 
Waqcamaw  as  "an  island  of  neutrality 
in  a^  acid  sea."  This  neutral  condition, 
unusual  among  North  Carolina's  coastal 
plaii  lakes,  is  believed  to  be  caused  by 
the  buffering  effect  of  the  calcareous 
Wat^camaw  Limestone  formation,  which 
undirlies  ihe  lake  and  is  exposed  on  the 
norm  shore  (Frey  1951). 

sijdies  of  Lake  Waccamaw  and  its 
fish  fend  mussel  fauna,  funded  through 
the  Korth  Carolina  Wildlife  Resources 
Conjmission  (NCWRC),  were  conducted 
froni  1979  through  1981  (Linquist  and 
Yarbrough  1982.  Porter  1985).  Those 
studies  and  other  research  (Linquist 
1981,  Casterlin  et  a!.  1986)  indicate  the 
lake  is  experiencing  increases  in 
nutrient  loading.  If  this  trend  continues, 
thebverall  water  quality  will 
deteriorate,  and  the  lake's  ecosystem 
will  be  adversely  altered.  These  changes 
will  threaten  Lake  Waccamaw's  fauna, 
including  the  silverside.  In  the 
proceedings  of  the  1975  Symposium  on 
Endangered  and  Threatened  Biota  of 
Notth  Carolina  (Cooper  1977).  the 
silverside  is  categorized  as 
"endangered." 

the  Waccamaw  silverside  was 
induded  in  a  March  18. 1975.  Notice  of 
Review  published  in  the  Federal 
Re|ister  (40  FR  12297).  In  the  Federal 
Recister  of  December  30, 1977  (42  FR 
65?09).  the  Service  proposed  endangered 
stilus  and  critical  habitat  for  this 
spf  cies.  On  March  30. 1978,  the  time 
period  for  receiving  comments  on  the 
proposal  was  extended  90  days. 
Considerable  opposition  was  expressed 
wilh  regard  to  the  proposal. 


The  NCWRC  and  the  Governor  of  the 
State  recommended  that  the  proposal  be 
postponed  pending  further  studies  of  the 
lake  and  its  fauna.  The  1978 
amendments  to  the  Endangered  Species 
Act  required  that  proposals  for  listing 
species  be  wHthdrawn  if  the  listing  was 
not  made  ifinal  within  two  years  of  the 
proposal;  Accordingly,  the  proposal  to 
list  this  species  was  withdrawn  on 
January  2f  1980  (45  FR  5782). 

On  December  30, 1982,  the  Service 
announced  in  the  Federal  Register  (47 
FR  58454)1  that  this  fish,  along  with  147 
other  fishfes,  was  being  considered  for 
possible  addition  to  the  List  of 
Fndangened  and  Threatened  Wildlife. 
On  June  22, 1984.  the  Service  announced 
that  a  status  review  was  being 
conducted  on  this  species,  as  well  as  a 
second  species  of  fish,  the  Waccamaw 
killifish  (Fundulus  waccamensis).  and  a 
mussel,  tjie  Waccamaw  spike  [F.iliptio 
waccamawensis).  By  letter  and  through 
personal  contacts,  the  Service  solicited 
data  on  the  status  and  location  of  the 
species  ahd  their  habitat,  current  and 
planned  Activities  that  might  adversely 
affect  the  species  or  their  habitat,  and 
possible  Impacts  to  Federal  activities  if 
critical  habitat  were  designated. 

A  total  of  23  replies  was  received  by 
the  Service  in  response  to  the  status 
review.  Two  respondents  opposed  the 
listing  of  the  species  and  indicated  that 
they  did  not  think  these  species  were 
endangered  or  threatened.  Two  other 
respondents,  while  not  opposing  the 
listing,  pointed  out  potentials  for  conflict 
with  planned  or  ongoing  activities. 
These  potential  conflicts  included 
highway  construction  in  the  vicinity  of 
the  lake  ;and  aquatic  weed  control 
programs  administered  by  the  U.S. 
Army  Corps  of  Engineers  (COE).  Twelve 
respondents  indicated  that  they  had  no 
problem  wi\h  the  listing  of  these  species 
and  their  critical  habitat.  Seven  • 

respondents  supported  the  listing. 
Among  those  supporting  the  listing  were 
the  Norfli  Carolina  Department  of 
Natural  Resources  and  Community 
Development  (NCDNRCD),  Consevation 
Council  of  North  Carolina.  North 
American  Native  Fishes  Association. 
Southeastern  Natural  Resources  Center^ 
and  the  National  Wildlife  Federation. 

Durii^  the  status  review  process, 
information  was  obtained  on  the 
Waccamac  killifish  and  the  Waccamav^ 
spike,  which  must  be  further  evaluated 
before  ^  decision  can  be  made  on 
proposihg  these  species  for  listing. 
Therefore,  the  Service,  after  receiving 
sufficient  new  information  through  the 
1984  stetus  review,  only  proposed  the 
Waccamaw  silverside  for  threatened 
speciesj  status.  < 
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On  November  7, 1985,  the  Service 
published,  in  the  Federal  Register  (50  FR 
42320).  a  proposal  to  list  the  Waccamaw 
siiverside  as  threatened  and  designate 
its  critical  habitat.  That  proposal 
provided  information  on  the  species' 
biology,  status  and  threats,  and  the 
potential  implications  of  the  proposed 
designation  of  critical  habitat.  The 
proposal  also  solicited  comments  on  the 
species  and  potential  impacts  of  the 
proposed  critical  habitat  designation. 

Summary  of  Comments  and 
Recommendations 

In  the  November  7, 1985,  proposed 
rule  (50  FR  46320)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice 
summarizing  the  proposed  rule  was 
published  in  the  Whiteville  News 
Reporter  and  in  the  Wilmington  Star 
News  on  November  28, 1985.  which 
invited  general  public  comment.  A 
public  hearing  was  requested  on  the 
proposed  rule  by  Thomas  Elliott.  Mayor. 
Town  of  Lake  Waccamaw.  In  the 
January  16, 1986.  Federal  Register  (51  FR 
2409),  the  Service  announced  that  a 
public  hearing  would  be  held  February 
12, 1986,  and  that  the  public  comment 
period  would  be  extended  until 
February  22, 1986.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  parties  were  again  contacted  and 
requested  to  comment.  A  newspaper 
notice  of  the  public  hearing  and 
comment  period  extension  was 
published  in  the  Whiteville  News 
Reporter  on  January  20. 1986,  and  in  the 
Wilmington  Star  News  on  Februarj'  9. 
1986.  A  total  of  41  comments  were 
received,  in  addition  to  18  oral 
comments  presented  at  the  public 
hearing.  Multiple  comments  from  a 
single  individual  expressing  the  same 
opinion  were  counted  as  one  response. 
The  comments  and  public  hearing  are 
discussed  below: 

The  Service  received  21  comments 
supporting  the  proposal  or  expressing  no 
problems.  Three  comments  received 
expressed  no  position  on  the  issue.  Six 
letters  supporting  the  listing  were 
received  from  local  landowners.  One 
suggested  that  the  critical  habitat 
designation  be  extended  to  include  the 
entire  watershed  for  Lake  Waccamaw. 
The  Service  does  not  believe  the  entire 
watershed  is  critical  habitat  for  the 
Waccamaw  siiverside  because  it  is  not 


essential  to  the  conservation  of  the 
siiverside.  The  Service  considered  this 
suggestion;  however,  the  Waccamaw 
siiverside  does  not  occur  in  Big  Creek  or 
any  of  the  other  tributaries  which  flow 
into  Lake  Waccamaw.  As  Lake 
Waccamaw  is  being  designated  critical 
habitat,  it  will  be  protected  under 
section  7  of  the  Act  from  any  Federal 
activities  which  occur  in  the  watershed 
and  result  in  "adverse  modification"  to 
the  lake.  Therefore,  the  Service  believes 
that  adequate  protection  will  be 
provided  to  the  species  by  designating 
the  lake  and  the  lowermost  portion  of 
Big  Creek  as  critical  habitat. 

Eight  Federal  agencies,  including  the 
U.S.  Forest  Service,  the  Economic 
Development  Administration,  the 
Federal  Energy  Regulatory  Commission, 
Geological  Survey,  Nuclear  Regulatory 
Commission,  and  the  Department  of  the 
Air  Force,  indicated  that  they  had  no 
proposed  projects  in  the  area  that  would 
affect  or  be  affected  by  the  proposed 
listing  or  designation  of  critical  habitat. 

Comments  supporting  the  proposal 
were  received  from  the  NCDNRCD, 
Division  of  Parks  and  Recreation.  Two 
other  divisions  of  the  NCDNRCD,  the 
Division  of  Soil  and  Water 
Conservation,  and  the  Division  of  Forest 
Resources,  responded  that  they  had  no 
problems  with  the  proposed  listing.  The 
NCWRC  commented  in  support  of  the 
proposal.  Comments  in  support  of  the 
listing  were  also  received  from  the 
American  Society  of  Ichthyologists  and 
Herpetologists.  the  Southeastern  Fishes 
Council,  the  North  American  Native 
Fishes  Association,  the  National 
Wildlife  Federation,  and  the 
Conservation  Council  of  North  Carolina. 

The  North  Carolina  Natural  Heritage 
Advisory  Committee,  composed  of 
representatives  of  State,  conservation, 
and  scientific  organizations  appointed 
by  the  Secretary  of  the  NCDNRCD,  at  a 
March  4, 1986,  meeting,  unanimously 
endorsed  a  resolution  in  support  of  the 
Service's  proposed  listing  of  the 
Waccamaw  siiverside  and  designation 
of  its  critical  habitat. 

The  Vice  President  of  Federal  Paper 
Board,  Incorporated,  which  maintains  a 
commercial  timber  operation  in  the  Lake 
Waccamaw  area,  commented  that  he 
had  no  problem  accepting  the  proposal, 
as  long  as  it  would  not  result  in 
termination  of  plans  to  expand  U.S. 
Highways  74  and  76  located  north  of  the 
lake.  The  Service  has  been  in  contact 
with  the  North  Carolina  Department  of 
Transportation  (NCDOT)  and  the 
Federal  Highway  Administration 
(FHWA)  with  regard  to  this  project  and, 
as  discussed  in  detail  below,  does  not 
foresee  any  conflicts  between  protection 


of  the  siiverside  and  completion  of  the 
highway  project  as  presently  planned. 

Four  other  comments  were  received 
which  did  not  state  a  position 
supporting  or  opposing  the  proposal. 
Two  of  these  were  from  local 
landowners,  one  of  whom  noted  that 
populations  of  fish  other  than  the 
siiverside  had  declined  in  the  lake  over 
the  past  decade.  The  other  suggested 
that  the  Fish  and  Wildlife  Service 
participate  in  the  local  land  use 
planning  process.  A  third  response,  from 
the  Lieutenant  Governor  of  North 
Carolina,  recommended  that  the  Service 
discuss  in  detail  the  significance  of  the 
designations  with  local  officials  in  and 
around  the  Town  of  Lake  Waccamaw. 
as  well  as  answer  the  questions  which 
have  been  raised  regarding  the 
adequacy  of  the  wafer  quality 
management  plan  developed  by  town 
and  State  officials  and  the  potential 
impact  on  the  lake  from  development 
activities.  The  fourth  response,  from  the 
NCDOT.  stated  that  it  'does  not  object 
to  the  listing  of  this  or  any  other  species 
from  the  standpoint  of  species/habitat 
preservation."  The  NCDOT  has  plans 
for  widening  U.S.  Highway  74  where  it 
currently  crosses  Friar  Swamp  just  north 
of  Lake  Waccamaw.  as  well  as  a  bridge 
replacement  project  for  the  N.C. 
Highway  211  bridge  over  a  canal  south 
of  Bolton.  The  NCDOT  was  concerned 
that  the  additional  environmental 
requirements  of  the  Endangered  Species 
Act,  if  the  species  were  listed  and  its 
critical  habitat  designated,  would  result 
in  delays  of  project  completion  dates, 
and  therefore  increased  project  costs. 

In  response  to  these  questions  and 
comments,  the  Service  would  welcome 
any  opportunity  to  assist  a  local 
community  in  developing  land 
management  plans  which  would 
preserve  or  enhance  the  habitat  of  an 
endangered  or  threatened  species.  Over 
the  past  two  years  Service  personnel 
have  made  repeated  trips  to  Lake 
Waccamaw  for  the  express  purpose  of 
discussing  this  proposal  with  local 
officials,  explaining  the  ramifications, 
and  answering  questions.  Several 
informal  meetings  have  been  held  with 
Town  Council  members,  presentations 
were  given  to  the  Lake  Waccamaw 
Water  Quality  Committee,  and  many 
discussions  held  with  local  residents 
and  government  officials.  In  addition,  a 
public  hearing  was  held  in  February 
1986.  The  listing  of  the  Waccamaw 
siiverside  as  a  threatened  species  and 
the  designation  of  its  critical  habitat  will 
impose  the  requirements  of  section  7  of 
the  Endangered  Species  Act  upon  any 
federally  funded  project  which  may 
affect  the  species  or  its  critical  habitat. 
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such  as  the  proposed  widening  and 
relocation  of  U.S.  Highway  74.  However, 
it  is  our  understanding  that  the  existing 
highway  route  across  Friar  Swamp  will 
be  used  as  a  basis  for  construction  of 
the  additional  two  lanes.  Since  the 
lake's  water  quality  and  its  endemic 
species,  including  the  silverside. 
obviously  survived  the  construction  of 
the  first  highway  across  the  swamp, 
there  does  not  presently  appear  to  be 
any  reason  why  widening  the  existing 
highway  would  threaten  the  silverside. 
The  working  philosophy  behind  the 
section  7  consultation  process  involves 
examining  the  project  and  its  potential 
impacts  a  very  early  stage  in 
development,  so  that  impacts  can  be 
minimized  or  eliminated  without  unduly 
delaying  project  completion.  The 
proposed  highway  improvement  project 
will  cross  Friar  Swamp  approximately 
2.5  miles  upstream  from  the  lake.  The 
Service  believes  that,  with  careful 
planning  and  construction,  there  is  no 
presently  known  reason  why  this  project 
cannot  be  completed  as  presently 
planned,  with  no  serious  impacts  to  the 
silverside. 

The  Service  received  13  letters  and  a 
petition  with  180  signatures  opposing  the 
proposed  listing  of  the  Waccamaw 
silverside  and  designation  of  its  critical 
habitat.  The  majority  of  the  letters  of 
opposition  simply  stated  the  opinions 
that  no  Federal  "intervention"  was 
necessary  or  desirable  in  local  affairs,  or 
that  Federal  money  would  be  better 
spent  on  other  environmental  problems 
such  as  cleaning  up  toxic  waste  dumps. 
Issues  raised  by  those  opposing  the 
listing  that  have  not  been  previously 
discussed  are  addressed  below: 

Two  respondents  recommended  that 
action  on  the  listing  be  postponed  until 
more  data  on  water  quality  had  been 
collected.  Another  argued  that  there  was 
no  evidence  that  adverse  changes  in  the 
lake's  water  quality  would  be 
detrimental  to  the  silverside.  The 
Service  believes  that  the  data  on  hand  is 
sufficient  evidence  to  conclude  that  the 
Waccamaw  silverside  qualifies  for 
threatened  status.  Creager  et  al.  (1984) 
identified  an  unnatural  trend  toward 
nutrient  enrichment  of  Lake  Waccamaw 
from  non-point  sources  and 
recommended  that  action  be  taken 
immediately  to  halt  or  reverse  the  trend. 
The  Lake  Waccamaw  Water  Quality 
Committee,  composed  of  local  citizens 
and  State.  Federal,  and  local 
government  representatives,  concurred 
and  added  that  the  long  residence  time 
of  water  in  the  lake  (about  eight  months) 
means  that  the  system  cannot  readily 
flush  itself  of  problems  that  do  occur. 
Based  upon  three  years  of  data  taken 


from  Lake  Waccamaw,  Casterlin  et  al. 
(1986)  concluded  that  the  lake  is  now 
incipiently  eutrophic.  and  that  continued 
high  rates  of  phosphorus  input  would 
bring  the  lake  to  a  hyper-eutrophic  state 
by  the  end  of  the  century,  resulting  in 
extinction  of  endemic  fishes  and 
mollusks.  A  similar  large  shallow  lake 
north  of  Lake  Waccamaw  (Phelps  Lake) 
has.  in  recent  years,  undergone  massive 
algal  blooms  and  associated  fish  kills  as 
a  result  of  excessive  nutrient  loading;  a 
closely  related  species  of  silverside  (Af. 
beryVina)  which  was  present  prior  to 
the  onset  of  the  algal  blooms,  has  not 
vanished  from  the  lake  (P.  Komegay. 
NCWRC,  personal  communication  1986). 
The  Columbus  County  Commissioners 
passed  a  resolution  opposing  the  listing 
of  the  fish  and  the  designation  of  its 
critical  habitat,  stating  that  the  county 
and  Ihe  Town  of  Lake  Waccamaw  were 
capable  of  "preserving  the  quality  of  the 
lake  without  undue  restrictions  on  the 
part  of  other  levels  of  government."  This 
resolution  further  stated  that 
designation  of  Lake  Waccamaw  as  a 
critical  habitat  would  "unduly  retard 
growth  not  only  in  the  immediate  area  of 
the  lake  but  also  in  the  Big  Creek 
watershed"  and  that  "no  effort  has  been 
initiated  on  the  part  of  the  Federal 
government  to  contact  the  Town  of  Lake 
Waocamaw  and/or  the  County  of 
Columbus  to  request  land  use  planning 
or  zoning  as  a  method  to  address  the 
issue  of  the  lake's  quality."  The  Service 
requested  information  on  any  economic 
impacts  which  might  occur  as  a  result  of 
critical  habitat  designation,  but  no 
information  on  specific  economic 
impacts  was  provided  by  anyone 
responding  other  than  the  NCDOT. 
Although  the  Commissioners'  resolution 
stated  that  the  nutrient  loading  problem 
could  effectively  be  controlled  at  the 
local  level,  current  data  indicate  that 
this  has  not  occurred,  since  Casterlin  et 
al.  (J986)  documented  a  substantial 
incnease  in  orthophosphate 
concentrations  and  surface  specific 
phosphorus  loading  rates  as  well  as  in 
the  Palmer  algal  index  for  Lake 
Waccamaw  since  1973.  The  Service  has 
and  will  continue  to  work  with  the  local 
govtmments. 

"Hie  mayor  of  lake  Waccamaw, 
representing  the  Town  Council, 
commented  in  opposition  to  the  listing. 
The  Town  Council  also  adopted  a 
resolution  opposing  the  proposed  listing 
and  designation  of  critical  habitat.  The 
mayor's  response  did  not  provide 
additional  biological  or  economic  data 
but  challenged  existing  water  quality 
data  upon  which  the  proposal  to  list  the 
species  was  based.  The  Service  concurs 
that  extremely  rapid  increases  in 


nutrient  loading  are  not  indicated  by  the 
available  data;  however,  an  unnatural 
trend  toward  eutrophication  is 
documented  in  current  data.  While  the 
town's  commitment  to  prohibit  intensive 
development  within  its  zoning  control  is 
commendable,  no  authoritative 
statements  can  be  made  by  local 
officials  about  the  outlying  areas  of  the 
Friar  Swamp  watershed,  since  they  are 
not  under  the  municipal  control  or 
ownerhsip  of  the  town.  The  actions  of 
the  Lake  Waccamaw  Water  Quality 
Committee  are  also  commendable  and 
their  continuance  should  help  protect 
good  water  quality  in  the  lake  although 
we  remain  concerned  that  these  actions 
will  not  halt  the  trend  toward  increased 
nutrient  loading  in  the  lake,  infra.  The 
Committee  report  (NCDNRCD  1984) 
recognized  that  the  Lake  represents  a 
unique  and  sensitive  ecosystem  where 
increases  over  current  levels  of  nutrient 
loading  would  result  in  serious  problems 
which  would  be  difficult  to  reverse.  This 
report  further  stated  that  such  problems 
could  be  caused  by  extensive  residential 
and  state  park  development,  large-scale 
timber  harvest,  and  increased 
agricultural  operations  if  such  activities 
were  conducted  without  regard  for 
water  quality. 

Although  the  mayor  maintains  that 
more  water  quality  data  is  needed  than 
is  currently  available,  and  states  that 
the  Town  of  Lake  Waccamaw  samples 
and  analyzes  water  from  the  lake  one  to 
three  times  per  week  year-round,  the 
data  from  these  analyses  has  never  been 
presented  to  the  Service.  When  Service 
personnel  contacted  the  mayor  to 
request  die  data  from  this  ongoing  water 
sampling,  the  mayor  indicated  that  the 
data  obtained  from  this  effort  were  not 
substantial.  The  recent  paper  by 
Casteriio  et  al.  (1988)  indicates  that, 
while  the  lake  is  not  currently  eutrophic, 
a  clear  danger  of  eutrophication  exists, 
and  all  available  evidence  indicates  that 
non-point  sources  of  pollution  are 
gradually  contributing  to  increased 
nutrient  loading  in  the  lake. 

A  public  hearing  was  held  February 
12, 1986.  at  7:30  p.m.  at  the  Lake 
Waccamaw  Boys  Home,  Lake 
Waccamaw,  North  Carolina. 
Approximately  190  individuals  attended 
the  public  hearing.  Eighteen  comments 
were  received  at  the  hearing  and  only 
those  issues  raised  that  were  not 
addressed  in  the  previous  discussion  of 
the  written  comments  are  summarized 
below. 

Eleven  other  comments  were  received 
opposing  the  proposal.  The  majority  of 
these  did  not  present  additional 
information,  but  expressed  general 
opposition  to  increased  Federal 
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involvement  in  the  local  area.  Four 
conunents  were  made  in  suppOTt  of  the 
proposal,  and  three  comments  were 
made  which  expressed  concerns  or 
questions  but  stated  no  position  on  the 
issue.  Those  who  spoke  in  support  of  the 
proposal  stated  their  belief  that  the 
listing  would  benefit  the  lake  and 
surrounding  community  by  helping  to 
assure  good  water  quality,  high  property 
values,  and  protection  from  future 
Federal  projects  having  adverse 
environmental  impacts.  Several  also 
pointed  out  evidence  of  declining  water 
quality,  and  expressed  concern  for  the 
future  of  the  large  number  of  rare 
species  inhabiting  the  lake. 

Several  questions  were  asked  that 
have  not  been  previously  addressed. 
These  were:  1.  Will  the  listing  of  the 
silverside  and  designation  of  its  critical 
habitat  provide  funding  for  extensive 
water  quality  monitoring?  2.  Will  the 
listing  require  paper  companies  to  use 
forestry  "Best  Management  Practices" 
when  they  harvest  timber  in  the  lake's 
watershed  or  require  a  specific  cutting 
rotation?  3.  Will  the  designation  of 
critical  habitat  provide  incentives  for 
education  of  foresters  and  farmers  in  the 
watershed,  provide  grants  for  expansion 
of  municipal  water  sewer  systems,  and 
provide  expertise  and  labor  to  clean  up 
nearby  weed-choked  canals  where 
water  quality  is  poor?  4.  Will  the 
designation  provide  a  plan  for 
minimizing  hazardous  chemical  spills  on 
U.S.  Highways  74-76? 

In  response  to  these  questions,  the 
Service  believes  that  one  of  the  primary 
objectives  for  this  species,  once  it  is 
listed,  will  be  to  initiate  a  consistent 
program  of  water  quality  monitoring  for 
the  lake,  which  will  accurately  reflect 
serious  problems  and  hopefully  allow 
lime  to  take  remedial  action  before  the 
entire  lake  is  adversely  affected.  Under 
section  7  of  the  Act,  the  FHWA  will  be 
required  to  ensure  that  the  construction 
of  additional  lanes  for  U.S.  Highway  74 
across  Friar  Swamp  will  not  adversely 
modify  Lake  Waccamaw,  nor  likely 
jeopardize  the  continued  existence  of 
the  Waccamaw  silverside.  Measures  for 
minimizing  potentials  for  hazardous 
chemical  spills  on  Highway  74  through 
Friar  Swamp  will  be  incorporated  into 
planning  for  the  project  as  part  of  the 
section  7  consultation  process.  Funding 
for  water  quality  monitoring  is  not 
automatically  assured  as  a  result  of  this 
listing  and  designation  of  critical 
habitat:  however,  the  Serrice  intends  to 
seek  ways  of  providing  such  nranitoring. 
With  regard  to  forestry  management 
practices  used  by  the  commercial  timber 
companies  who  own  parts  of  Friar 
Swamp,  the  requirements  of  section  7  of 


the  Endangered  Species  Act  do  not 
extend  to  private  operations,  where  no 
Federal  involvement  exists.  However. 
the  Service  will  work  toward  an 
education  effort  for  voluntary 
conservation  efforts  by  private  interests 
in  the  area  which  may  be  affecting  the 
lake's  water  quality.  The  Hsting  of  this 
fish  and  designation  of  its  critical 
habitat  will  not  automatically  provide 
grants  to  the  Town  of  Lake  Waccamaw 
for  the  purpose  of  extending  its  water 
and  sewer  systems;  however.  Federal 
agencies  which  administer  such  grants, 
such  as  the  Environmental  Protection 
Agency  (EPA)  and  the  Economic 
Development  Administration,  are 
required,  as  are  all  Federal  agencies,  to 
untiiize  their  authorities  for  the  purposes 
of  conserving  endangered  and 
threatened  species.  Areas  with  listed 
species  present  which  could  benefit 
from  such  grants  may  therefore  be  given 
higher  priority  for  available  monies  than 
other  areas  where  endangered  species 
did  not  exist.  As  for  cleaning  up  weed- 
choked  canals,  these  areas  do  not 
provide  habitat  for  the  silverside: 
therefore,  since  no  effect  upon  the 
species  exists,  the  Endangered  Species 
Act  would  not  be  involved. 

One  person  commented  that  the 
Service  should  not  designate  critical 
habitat  since  data  are  lacking  to 
determine  it.  Section  4(a)(3)  of  the  Act 
requires  that  critical  habitat  be 
designated  to  the  maximum  extent 
prudent  and  determinable  concurrently 
with  the  determination  that  a  species  is 
endangered  or  threatened.  After  review 
and  consideration  of  all  the  available 
data,  the  Service  believes  that  the 
critical  habitat  for  the  Waccamaw 
silverside  is  prudent  and  determinable 
based  upon  currently  available  data, 
and  is  therefore  proceeding  with 
designation. 

One  person  questioned  the 
relationship  of  section  7  to  Federal 
activities  such  as  FHA  loans,  and 
expressed  concern  that  the  additional 
cost  of  "an  environmental  impact 
statement "  would  be  added  to  the  costs 
of  housing  construction  at  Lake 
Waccamaw.  FHA  loans  and  other 
Federal  activities  in  the  area  will  only 
fall  under  the  requirements  of  section 
7(a)(2)  of  the  Act  if  there  is  a  potential 
for  them  to  affect  this  species  or  its 
critical  habitat.  It  is  difficult  for  the 
Service  to  conceive  of  a  single  house 
construction  project,  if  properly  planned 
and  connected  to  the  sewer  system, 
which  would  have  significant  impacts 
on  the  water  quality  of  the  lake.  Also,  an 
environmental  impact  statement  (EIS)  is 
not  automatically  required  in  any  case 
under  the  provisions  of  section  7.  ElS's 


are  required  for  certain  projects  by  the 
National  Environmental  Policy  Act, 
which  is  separate  legislation  unrelated 
to  the  Endangered  Species  Act.  Under 
section  7(c)  of  the  Endangered  Species 
Act,  Federal  agencies  are  required  to 
prepare  a  biological  assessment  to 
assess  anticipated  impacts  if  their 
proposals  involve  "major  construction 
activities  "  (see  51  FR  19958:  June  3. 1986) 
and  listed  species  or  critical  habitat  may 
be  present  in  the  action  area.  The 
majority  of  section  7  consultations  do 
not  involve  major  projects  or  require 
biological  assessments.  In  any  case,  the 
responsibility  for  assessing  the  impacts 
of  a  proposed  action  on  the  species  or 
critical  habitat  belongs  to  the  Federal 
agency  involved.  In  summary,  any 
proposed  activities,  including  housing 
construction,  highway  construction,  and 
industrial  development,  are  affected  by 
the  requirements  of  section  7  of  the 
Endangered  Species  Act  only  if  they 
involve  activities  which  are  Federally 
funded,  authorized  or  carried  out. 
Furthermore,  the  Service  has  an 
excellent  record  of  cooperating  with 
other  Federal  agencies  and  private 
individuals  and  local  governments  in 
resolving  potential  conflicts  under 
section  7  early  in  the  project  planning 
stages,  so  projects  are  completed  in 
most  cases  with  minimal  or  no  delays. 

The  mayor  of  Lake  Waccamaw 
criticized  the  water  quality  studies  of 
the  lake  for  the  wide  variability  in 
results  of  phosphate  tests  (0  to  0.11  mg/ 
1)  and  for  the  fact  that  the  final  12  testing 
periods  of  the  study  were  used  to 
"negate  opinions  formed  with  all  the 
previous  testing."  Jhe  Service  concedes 
that  the  mayor's  allegation  of  wide 
variability  in  test  results  is  correct. 
However,  in  the  final  analysis  of  data 
presented  in  Casteriin  et  al.  (1986).  this 
variability  was  taken  into  account  by 
the  use  of  measures  of  central 
tendencies  for  comparison.  These 
comparisons  show  that  the 
orthophosphate  concentrations  in  Lake 
Waccamaw  quadrupled  between  1973 
and  the  1979  to  1981  testing  period.  As 
for  the  mayor's  contention  that  final 
results  contradicted  the  results  ot 
preliminary  reports  in  this  study,  the 
picture  is  clarified  by  the  follov«ng 
quote  from  the  1980  preliminary  report 
(Lindquist  and  Yarbrough  1982): 

We  now  can  suggest  that  the  general  waiter 
quality  appears  to  be  good  .  .  .  however 
there  are  some  changes  in  one  or  two  water 
quality  parameters  that  might  pose  a  problem 
if  they  are  trends.  We  bclipve  that  the  third 
year  of  sampling  will  strongly  suggest 
whether  there  is  a  general  dechne  m  the 
quahty  of  these  features  or  whether  the 
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differences  simply  represent  normal 

fluCtUdllOllS. 

The  final  year  of  sampling  did  indeed 
indicate  that  these  were  trends  toward 
declining  water  quality  as  reported  in 
Casterlin  et  al.  (1986). 

The  mayor  further  criticized  the 
existing  data  on  water  quality  in  Lake 
Waccamaw  by  stating  that  the  algal 
index  did  not  show  any  change  from 
1973.  and  that  this  was  "reinforced  by 
the  Secchi  Disk  depth  remaining  the 
same.  Given  variability  of  individual 
nitrogen  analysis  values,  the  change 
reported  from  a  1973  mean  of  0.12  mg/1 
is  not  a  significant  change."  The  Service 
does  not  accept  the  mayor's  contention 
that  the  Palmer  algal  index  did  not  show 
any  change  from  1973.  Casterlin  et  al. 
(1986)  cited  Morris  et  al.  (1977)  as 
reporting  the  Palmer  algal  index  for 
Lake  Waccamaw  in  1973  being  no  higher 
than  4.  The  latest  calculations  of  this 
index  (1979  to  1981)  indicate  that  the 
Palmer  algal  index  for  the  lake  is  now 
19,  indicating  probable  evidence  of  high 
levels  of  organic  pollution  (Casterlin  et 
al.  1986).  Index  values  of  20  or  higher 
constitute  strong  evidence  of  high  levels 
of  organic  pollution.  The  Secchi  Disk 
depth  reading  is  a  measure  of  water 
transparency  and  is  not  related  to  the 
algal  index.  Although  the  change  in 
summer  concentrations  of  nitrates  does 
not  appear  significant  at  first  glance,  the 
overall  increase  of  nitrate 
concentrations  and  loading  rates  for 
Lake  Waccamaw  between  1973  and  1981 
were  significant.  As  reported  in 
Casterlin  et  al.  (1986),  overall  nitrate 
concentrations  in  the  lake  increased  by 
almost  50  percent,  and  the  nitrogen 
loading  rate  (milligrams  per  square 
meter  per  year)  increased  from  2,800  to 
3.700  during  the  same  period. 
Vollenweider  (1968)  stated  that  a  body 
of  water  is  "in  danger  with  regard  to  its 
trophic  level"  when  springtime 
concentrations  of  inorganic  nitrogen 
compounds  exceed  200  to  300  mg/m3. 
The  mean  springtime  (February  to  April) 
nitrate  concentrations  in  Lake 
Waccamaw  during  the  1979  to  1981 
sampling  period,  was  324.7  mg/m3 
(Casterlin  et  al.  1986),  which  clearly 
exceeds  Vollenweider's  maximum  level. 
Vollenweider  further  suggested 
maximum  permissible  surface  specific 
nitrogen  loading  rates  for  lakes  up  to  5 
meters  in  depth  of  not  more  than  1,000 
mg/m2  per  year:  values  exceeding  2,000 
mg/m2  represented  "dangerous"  loading 
for  lakes  of  this  depth.  As  stated  in 
Casterlin  et  al.  (1986),  the  nitrogen 
loading  of  Lake  Waccamaw  was  within 
this  "dangerous"  range  in  1973  as  well 
as  in  1981.  which  makes  the  subject  of 
significant  increases  between  these  two 


periqds  irrelevant.  Based  on 
VoUinweider's  standards,  the  lake  was 
already  in  trouble  in  1973,  and  the  small 
additional  increase  in  these  values  six 
to  ei|ht  years  later  maintain  the  lake's 
status  in  this  range. 

The  mayor  further  stated:  "The  only 
reasonable  conclusion  is  that  it  will  take 
mora  testing  periods  over  a  much  longer 
time  to  determine  a  trend  of  change.  The 
inescapable  conclusion  is:  any 
predictions  of  imminent  danger  to  the 
Waccamaw  silverside  by  rapidly 
increasing  nutrient  loading  and 
destruction  of  its  habitat  must  be  based 
on  conjecture,  philosophical  views,  or 
reasons  other  than  the  scientific  data  at 
hand"  The  Service  does  not  agree  that 
mor0  testing  periods  over  a  much  longer 
timeiare  necessary  now  to  determine  a 
trend  of  change  in  Lake  Waccamaw's 
watQr  quality.  The  existing  data,  as 
interpreted  by  Casterlin  et  al.  (1986), 
indicate  that  phosphate  concentrations 
and  loading  rates  in  the  lake  more  than 
tripled  in  the  years  between  1973  and 
1981.  They  further  state  that  "continued 
high  rates  of  phosphorus  input  (organic 
pollution)  will  likely  bring  the  lake  to  a 
hypei-eutrophic  state. .  .  by  the  end  of 
the  century."  This  represents  evidence 
of  more  than  just  a  trend.  It  documents 
the  dassification  of  the  lake  at  present 
as  "ihcipiently  eutrophic"  as  defined  in 
standard  technical  terms.  The  Service  is 
not  predicting  "imminent  danger  to  the 
Waccamaw  silverside  by  rapidly 
increasing  nutrient  loading  and 
destruction  of  its  habitat":  this  is 
reflected  in  the  designation  of  the 
species  as  threatened  rather  then 
endangered.  The  Service  believes  that  if 
water  quality  in  Lake  Waccamaw 
remains  at  least  as  good  as  it  was  when 
the  iBst  water  quality  measurements 
were  taken  in  1981,  the  silverside's 
continued  survival  will  be  assured. 
However,  if  the  tend  shown  by  the  data 
presented  in  Casterlin  et  al.  (1986) 
continues  at  the  same  rate  in  succeeding 
years,  there  is  a  clear  danger  of 
eutrophication  and  a  lessening  of  the 
silverside's  chances  for  survival  in  the 
wild  Although  the  mayor  challenged  the 
validity  of  existing  water  quality  data, 
no  additional  data  or  information  was 
brought  forth.  Therefore,  the  Service 
believes  that,  based  on  a  careful 
analysis  of  all  the  currently  existing 
con»nercial  and  scientific  evidence,  that 
the  Waccamaw  silverside  merits 
destnation  as  a  threatened  species  and 
that'Lake  Waccamaw  should  be 
des^nated  as  its  critical  habitat. 

Summary  of  Factors  Affecting  the 
Species 

Ajfter  a  thorough  review  and 
consideration  of  all  information 


available,  the  Service  has  determined 
that  the  Waccamaw  silverside  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.j  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Waccamaw  silverside  [Menidia 
extensa]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  water  quality 
of  Lake  Waccamaw,  the  only  known 
habitat  of  the  Waccamaw  silverside,  is 
a  major  concern.  Since  the  publication 
of  the  proposed  rule,  a  paper  containing 
the  most  recent  update  of  water  quality 
data  collected  from  lake  Waccamaw  has 
been  published  (Casterlin  et  al.  1986). 
The  conclusions  of  this  study  were  that 
the  Palmer  index  value  (an  assessment 
of  the  lake's  trophic  status  based  on 
presence  of  various  pollution-tolerant 
genera  of  algae)  for  the  lake  in  1981  was 
indicative  of  high  levels  of  organic 
pollution.  This  conclusion  was  further 
supported  by  three  years  of 
physicochemical  measurements  which 
documented  excessive  phosphorus 
loading.  Furthermore,  both 
orthophoEphate  concentrations  and  the 
surface  speciHc  phosphorus  loading 
rates,  in  addition  to  the  Palmer  index, 
have  increased  substantially  since  1973 
when  the  lake  was  classified  as 
"mesotrophic"  by  a  national 
eutrophication  survey  (NTIS 1973).  This 
trend,  as  well  as  the  sensitive,  unusual 
nature  of  this  shallow  lake,  has  led  some 
researchers  to  state  that  "...  a  clear 
danger  of  eutrophication  exists  and  any 
increase  in  nutrient  loading  could  tip  the 
uneasy  balance"  and  threaten  the 
existence  of  the  silverside  and  other 
endemic  species  (Lindquist  and 
Yarbrough  1982).  Casterlin  et  al.  (1986) 
state  that  Lake  Waccamaw  is  now 
incipiently  euthrophic,  and  continued 
high  rates  of  phosphorus  input  "will 
likely  bring  the  lake  to  a  hyper-eutrophic 
state  characterized  by  massive  algal 
blooms"  by  the  end  of  the  century.  The 
lake's  environmental  quality  and  its 
fauna  could  also  be  threatened  by 
habitat  alteration  resulting  from 
development  and  land  use  in  Lake 
Waccamaw  and  its  watershed 
(expecially  Big  Creek)  if  these  activities 
are  not  planned  and  implemented  with 
protection  of  Lake  Waccamaw's 
ecosystem  in  mind.  The  short  life  cycle 
of  the  fiaJi  (one  to  two  years)  and  its 
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dependence  on  the  unique  habitat 
conditions  present  in  Lake  Waccamaw 
make  it  extremely  vulnerable  to  any 
significant  change  in  its  environment. 
The  species  is  potentially  threatened  by 
a  proposed  highway  project  across  the 
lake's  watershed  which  involves 
expanding  the  existing  two-lane  U.S. 
Highway  74  to  a  four-lane  facility.  The 
Waccamaw  silverside  could  be 
adversely  affected  if  the  project  were 
completed  without  consideration  of 
potential  impacts  on  the  water  quality  of 
Lake  Waccamaw.  The  effect  on  the  fish 
and  its  habitat  would  depend  upon  the 
nature  of  the  construction  and  the 
resultant  modifications  to  stream  flows, 
silt  loads,  water  temperatures,  and  pH. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  evidence  that 
overutilization  is  or  will  be  a  problem 
for  this  species.  The  silverside 
population  numbers  in  the  millions.  In 
addition,  the  one-  to  two-year  life  cycle 
of  the  fish  results  in  a  virtually  complete 
turnover  of  the  population  every  year. 
Therefore,  the  taking  of  individuals  for 
bait  and  for  scientific  purposes  is  not  a 
threat  to  this  species. 

C  Disease  or  predation.  Currently, 
there  is  no  evidence  of  threats  to  this 
species  from  disease  or  predation. 
Although  the  silverside  is  one  of  the 
principal  forage  species  for  Lake 
Waccamaw's  game  fish,  the  high 
population  levels  of  the  silverside  and 
the  presence  of  other  prey  species  in 
large  numbers  are  sufficient  to  sustain 
this  predation  pressure  without  the 
species  being  threatened. 

A  recent  application  by  the 
Waccamaw  Siouan  Development 
Association  for  a  permit  to  propagate 
hybrid  bass  at  several  sites  in  the  Lake 
Waccamaw  watershed  was  initially 
denied  by  the  NCWRC.  Upon  further 
review,  the  permit  was  granted  on 
condition  that  extra  measures  were 
installed  to  prevent  escape  of  fish  from 
the  rearing  ponds.  Escape  of  non-native 
predators  from  such  a  project  into  the 
system  could  upset  the  existing 
predator-prey  relationships  in  the  lake 
to  the  detriment  of  the  Waccamaw 
silverside  and  other  fishes  now  present 
in  the  Lake. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Lake 
Waccamaw  is  the  property  of  the  State 
of  North  Carolina.  The  NCDNRCD's 
Division  of  Parks  and  Recreation 
administers  the  lake  by  authority  given 
in  North  Carolina  General  Statute. 
Chapter  113,  Section  35,  and  Subchapter 
120  of  the  State  Lakes  Regulations. 
Through  the  above  statute  and 
implementing  regulations,  the  North 
Carolina  Parks  Department  reviews  and 


issues  special  use  permits  for  scientific 
research,  educational,  and 
noncommercial  activities  on  the  lake.  By 
the  same  authority,  the  Parks 
Department  regulates  commercial 
activities,  construction  of  piers,  boat 
docks,  drainage  ditches,  and  similar 
activities  on  the  lake.  The  NCWRC  by 
authority  given  in  North  Carolina 
General  Statute.  Chapter  113,  regulates 
the  taking  of  the  Waccamaw  silverside 
and  issues  collection  licenses  for  the 
taking  of  nongame  species  as  provided 
in  sections  272.4  and  292.  Although  these 
statutes  provide  protection  to  individual 
fish,  they  do  not  afford  protection  for  the 
habitat  upon  which  the  species  depend. 
Scientific  or  commercial  collecting  do 
not  pose  threats  to  the  species  that 
would  require  Federal  regulation  (see 
"Special  Rules"  section  of  this  rule). 
However,  additional  protection  will  be 
provided  the  species  and  its  habitat  by 
requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species  or  its  critical  habitat. 

E.  Other  natural  or  manmade  factors 
affecting  the  species '  continued 
existence.  The  Waccamaw  silverside 
has  a  very  short  life  cycle,  usually  dying 
shortly  after  spawning  as  a  one-year- 
old.  Therefore,  if  a  year  class  of  the 
silverside  fails  to  reproduce  in  any  one 
year,  the  species  could  be  lost.  The 
continued  increase  in  nutrient  loading 
could  result  in  serious  deterioration  of 
water  quality  which,  even  on  a  short- 
term  basis,  could  precipitate  the 
extinction  of  this  fish. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Waccamaw 
silverside  as  a  threatened  species  with 
special  rules  to  allow  take  in  certain 
instances  permitted  under  State  law. 
There  is  only  one  known  population  of 
this  species  and  at  present  its 
population  level  and  environmental 
conditions  in  its  habitat  are  adequate  to 
justify  threatened  status.  However,  if.  as 
expected,  present  nutrient  loading 
continues  to  increase  and  the  lake's 
habitat  and  water  quality  deteriorate, 
the  species  is  likely  to  become 
endangered  in  the  foreseeable  future.  It 
should  be  pointed  out  that  actual  loss  of 
habitat  and  decline  in  the  population  is 
not  required  to  list  a  species  as 
threatened.  Reasons  for  the  critical 
habitat  designation  are  discussed  in  the 
"Critical  Habitat"  section  of  this  rule. 


Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3  of  the  Act.  means:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  [II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the 
Waccamaw  silverside  to  include  Lake 
Waccamaw  (8,934  acres),  and  Big  Creek 
from  its  mouth  at  the  head  of  Lake 
Waccamaw  upstream  approximately  0.4 
mile  to  where  the  creek  is  crossed  by 
County  Road  1947  in  Columbus  County. 
North  Carolina  (see  "Regulations 
Promulgation"  section  of  this  proposal 
for  a  precise  description  of  critical 
habitat).  The  good  water  quality  of  Big 
Creek  and  Lake  Waccamaw  is  one  of 
the  most  important  factors  in  the 
continued  survival  of  this  species.  The 
clean  sand  bottom  of  the  lake  is  used  by 
the  fish  during  spawning. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Activities  that  presently  occur  within 
the  proposed  critical  habitat  include,  in 
part,  fishing,  swimming,  water  skiing, 
boating,  scientific  research,  and  nature 
study.  These  activities  do  not  appear  to 
be  adversely  impacting  the  area.  Other 
activities  that  do  or  could  occur  in  the 
watershed  of  Lake  Waccamaw  and 
could  impact  the  critical  habitat  include, 
in  part,  indiscriminate  Jogging,  land  use 
changes,  stream  alterations  such  as 
channelization  or  impoundment,  bridge 
and  road  construction,  improper 
pesticide/herbicide  application,  and 
point  and  nonpoint  discharges. 

There  are  also  activities  with  Federal 
involvement  that  do  or  could  occur  and 
that  may  be  affected  by  designating 
critical  habitat.  These  activities  include, 
in  part,  construction  and/or  upgrading  of 
waste  treatment  systems,  stream 
alterations,  bridge  and  road  construction 
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(including  the  proposed  expansion/ 
relocation  of  U.S.  Highway  74  from  west 
of  Hallsboro  to  east  of  Bolton),  filling  of 
wetlands,  discharges  of  municipal  and 
industrial  wastes,  and  State  park 
acquisition  and  development.  Some  of 
these  activities  could  degrade  the  water 
and  substrate  quality  of  Lake 
Waccamaw  by  increasing  siltation  and/ 
or  nutrient  loading,  or  by  altering  water 
temperature  and  pH,  if  they  are 
conducted  without  consideration  for  the 
protection  of  Lake  Waccamaws 
environmental  quality. 

Private  activities  with  no  Federal 
involvement  will  not  be  affected  by  this 
critical  habitat  designation.  However,  if 
a  Federal  agency  is  involved  in 
activities  that  may  affect  the  critical 
habitat,  section  7(a)(2)  of  the  Act,  as 
amended,  requires  that  agency  to 
consult  with  the  Service  to  ensure  that 
actions  it  authorizes,  funds,  or  carries 
out  are  not  likely  to  destroy  or  adversely 
modify  critical  habitat. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  To  collect  this 
information,  the  Service  has  solicited 
comments  from  Federal  and  State 
agencies,  local  governments,  planning 
entities,  businesses,  the  scientific 
community,  and  interested  parties 
through  written  requests.  Public  notices 
and  news  releases  have  been  published 
and  interviews  have  been  conducted 
with  local  news  media.  Telephone 
conversations  and  personal  contacts 
have  been  made  with  local 
governmental  officials.  Federal  and 
State  agency  personnel,  and  business 
leaders.  The  Service  has  held  several 
informal  meetings  with  local 
government  officials,  both  prior  to 
publication  of  the  proposal  and  during 
the  comment  period,  to  which  the  public 
was  invited.  In  addition,  the  Service  has 
given  presentations  and  participated  in 
the  meetings  of  the  Lake  Waccamaw 
Water  Quality  Committee.  The  material 
collected  during  this  process  Was 
incorporated  into  an  economic  analysis 
of  the  impacts  of  designating  critical 
habitat. 

All  Federal  and  State  agencies 
responding,  except  the  NCDOT. 
indicated  that  they  anticipate  no 
economic  impacts  to  result  from  the 
designation  of  critical  habitat.  The 
NCDOT  responded  that  the  designation 
of  critical  habitat  could  impact  on  the 
proposed  widening/relocation  of  U.S. 
Highway  74  from  Hallsboro  to  Bolton. 
Several  local  businessmen  and 
government  officials  indicated  that 
failure  to  construct  this  highway  project 
would  have  an  impact  on  the  local 


comrBunity  in  terms  of  jobs  and 
business  access,  as  well  as  public 
safety.  The  NCDOT  currently  has  filed 
an  application  for  a  404  permit  from  the 
COE,  Wilmington  District,  to  place  fill  in 
wetlands  in  association  with  the 
construction  of  the  two  additional  lanes 
of  U.S.  Highway  74  across  Friar  Swamp. 
The  KCDOT  has  indicated  that  any 
additional  environmental  review 
requirements  and  resultant  delays 
would  increase  the  cost  of  this  project. 
However,  they  provided  no  specific 
information  concerning  economic  or 
othei;  impacts.  Portions  of  the  U.S. 
Highway  74  project  which  have  already 
been  constructed  in  adjacent  areas 
across  wetlands  have  demonstrated  the 
ability  of  the  NCDOT  to  effectively 
contOol  siltation  and  other  effects  of  the 
construction,  and  recent  conversations 
with  the  personnel  of  that  department 
have  revealed  that  they  do  not  foresee 
adverse  impacts  upon  Lake  Waccamaw 
from  the  completion  of  this  project 
across  Friar  Swamp, 

The  EPA  was  contacted  with  regard  to 
existing  discharge  permits  or  pending 
perrrait  applications  that  would  affect  or 
be  affected  by  this  designation.  In 
conversations  with  EPA  and  State 
personnel,  it  was  revealed  that  there  are 
two  existing  NPDES  permits  authorized 
for  Columbus  County.  Both  the 
industries  having  active  NPDES  permits 
in  this  area.  Federal  Paper  Board 
Company  and  National  Spinning 
Company,  discharge  into  areas  outside 
the  Lake  Waccamaw  watershed.  EPA 
and  the  State  Division  of  Environmental 
Manpgement  (NCDNRCD)  personnel 
stated  that  there  were  no  pending  or 
existing  permits  which  would  affect  or 
be  affected  by  the  critical  habitat 
designation. 

The  Soil  Conservation  Service  and  the 
Economic  Development  Administration 
were  both  contacted  by  letter  and 
telephone,  and  both  agencies  indicated 
thatithey  had  no  existing  or  proposed 
projects  which  would  affect  or  be 
affected  by  the  designation. 

THe  Farmers  Home  Administration 
wasi  contacted  by  letter  and  telephone. 
Personnel  with  the  North  Carolina  office 
of  that  agency  indicated  during 
telephone  conversations  with  the 
Service  that  they  were  not  aware  of  any 
projects,  existing  or  proposed,  in  the 
area  which  would  affect  or  be  affected 
by  aritical  habitat  designation.  They 
stated,  however,  that  if  the  municipal 
sewfler  system  for  the  Town  of  Lake 
Watcamaw  were  ever  upgraded,  they 
might  be  involved  in  the  funding  for 
such  a  project.  Upgrading  of  the 
municipal  sewer  system  could  preserve 


or  improve  the  habitat  of  the 
Waccamaw  silverside. 

The  COE,  Wilmington  District,  was 
contacted  by  letter  and  by  telephone. 
Personnel  with  that  agency's  Regulatory 
Functions  Branch  and  Environmental 
Resources  Branch  indicated  that  they 
knew  of  no  proposed  or  existing  projects 
or  existing  permits  or  pending  permit 
applications,  other  than  that  of  the     i 
NCDOT  for  the  construction  of  U.S. 
Highway  74,  which  would  affect  or  be 
affected  by  critical  habitat  designation.   | 
The  FHWA,  as  the  lead  agency  in  the 
construction  of  U.S.  Highway  74,  would 
be  designated  as  responsible  for 
fulfilling  the  section  7  consultation 
requirements  of  the  Endangered  Species 
Act  for  that  project.  COE  personnel 
indicated  that  although  they  had  been 
requested  in  the  past  to  conduct  weed 
control  activities  (primarily  herbicide 
spraying)  in  areas  adjacent  to  Lake 
Waccamaw,  they  had  no  plans  for 
pursuing  such  projects  in  the  foreseeable 
future. 

Lake  Waccamaw  is  the  property  of 
the  State  of  North  Carolina  with  the 
NCDNRCD  (Division  of  State  Parks  and 
Recreation)  administering  the  lake  by 
authority  of  North  Carolina  General 
Statute.  Lake  Waccamaw  State  Park  is  a 
relatively  undeveloped  273-acre  tract. 
The  NCDNRCD,  Division  of  State  Parks 
and  Recreation,  responded  in  support  of 
the  proposal  to  list  the  Waccamaw 
silverside  as  threatened  and  designate 
Lake  Waccamaw  as  its  critical  habitat. , 
With  the  exception  of  the  State  park, 
the  remainder  of  Lake  Waccamaw's 
shoreline  is  in  private  ownership,  with 
the  principal  form  of  development  being 
for  private  residences.  The  85-square- 
mile  watershed  draining  into  Lake 
Waccamaw  is  predominantly  rural, 
dominated  by  small  farms  and  large 
timber  companies.  There  is  no  known 
Federal  involvement  (other  than  the 
proposed  highway  project)  in  the 
watershed  which  would  affect  or  be 
affected  by  critical  habitat  designation. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered  < 

Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  qerlain  practices.  Recognition 
through  hsting  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
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species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carrj'  out  are  not 
likely  to  jeopardize  Lhe  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agencies  must  enter 
into  formal  consultation  with  the 
Service.  It  has  been  the  experience  of 
the  Service  that  nearly  all  section  7 
consultations  are  resolved  so  that  the 
species  is  protected  and  the  project 
objectives  are  met.  The  Service  is 
presently  aware  of  only  one  proposed 
Federal  project  (the  widening/relocation 
of  U.S.  Highway  74)  that  may  affect  the 
Waccamaw  silverside  and  its  critical 
habitat.  The  Service  has  been  in  contact 
with  the  FHWA  in  North  Carolina  and 
the  NCDOT  concerning  the  potential 
impacts  of  this  project  on  the  species 
and  its  habitat. 

Section  9(a)(1)  of  the  Act  lists 
prohibited  acts  which  apply  to  any  fish 
or  wildlife  species  listed  as  endangered. 
Section  4(d)  of  the  Act  provides  that 
these  same  prohibitions  may,  by 
regulation,  be  applied  to  a  threatened 
species.  The  Service  does  not  believe 
that  it  is  necessary  and  advisable  to  the 
conservation  of  the  Waccamaw 
silverside  to  apply  all  of  the  prohibitions 
listed  under  section  9(a)(1). 

The  Waccamaw  silverside  is 
threatened  by  alteration  and/or 
degradation  of  water  and  habitat 
quality,  not  by  intentional,  direct  taking 
of  the  species  or  by  commercialization. 
Individuals  of  the  species  are  estimated 
to  number  more  than  a  million,  with 
virtually  the  entire  population  being 
replaced  each  year  by  a  new  generation. 
State  regulations  governing  the  take  of 
this  and  other  Lake  Waccamaw  species 
presently  exist,  and  the  Service  has 
concluded  that  these  regulations  are 
sufficient  to  protect  the  Waccamaw 
silverside  from  any  threat  which  may 
arise  from  excessive  collecting.  The 
Service  believes  that  the  imposition  of 
additional  prohibitions  would  result  in 
needless  conflict  with  ongoing  activities 


in  Lake  Waccamaw  (i.e..  U.S.  bait 
seining)  and  would  not  promote  the 
conservation  of  the  species. 

Section  4(d)  requires  that  the 
Secretary  shall  issue  such  regulations  as 
he  deems  necessary  and  advisable  to 
provide  for  the  conservation  of 
threatened  species.  The  Service  believes 
that  enforcement  of  State  regulations 
governing  take  will  be  sufficient  to 
protect  this  species.  However,  to  support 
State  regulations  governing  take  and 
provide  for  the  conservation  of  the 
species,  the  Service  sets  forth  a  special 
rule  (see  "Special  Rule"  section)  that 
will  provide  the  protection  of  the 
Endangered  Species  Act  only  when 
State  laws  governing  the  species  were 
violated.  The  Service  believes  this 
special  rule  is  consistent  with  the 
purposes  of  the  Act  and  will  facilitate 
the  conservation  of  the  Waccamaw 
silverside. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as   . 
amended.  A  notice  outlining  the 
Sen'ice's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  is  not  a  major 
rule  under  Executive  Order  12291  and 
certifies  that  this  designation  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
V.S.C.60\  etseq.) 

Present  and  planned  uses  of  the 
critical  habitat  area  and  the  watershed 
above  it  are  compatible  with  the  critical 
habitat  designation  based  on  the 
information  discussed  in  this  rule 
concerning  public  projects  within  and 
private  lands  fronting  the  proposed 
critical  habitat.  It  is  not  expected  that 
significant  economic  impacts  will  result 
from  the  critical  habitat  designation.  In 
addition,  there  is  no  known  involvement 
of  Federal  funds  or  permits  that  would 
affect  or  be  affected  by  the  critical 
habitat  designation  for  the  private  lands 
that  front  the  critical  habitat  area.  No 
direct  costs,  enforcement  costs, 
information  collection,  or  record  keeping 
requirements  are  imposed  on  small 
entities  by  the  critical  habitat 
designation.  Further,  the  rule  contains 


no  information  collection  or  record 
keeping  requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980.  These 
determinations  are  based  on  a 
determination  of  effects  that  is  available 
at  the  U.S.  Fish  and  Wildlife  Service, 
Office  of  Endangered  Species,  1000 
North  Glebe  Road.  Arlington.  Virginia. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals,  Plants 
(agriculture). 


Regulations  Promulgation 
PART  17— {AMENDEDl 


Till 


Accordin 
Chapter  I 
Regulations 
below: 

1.  The  au 
continues  tc 


|ly.  Part  17,  Subchapter  B  of 
e  50  of  the  Code  of  Federal 
is  amended  as  set  forth 


Ihority  citation  for  Part  17 
read  as  follows: 


Authority;  f'uh  L.  93-205.  87  Stat.  801:  Pub! 
L.  94-,359,  90  ;  Slat.  911:  Pub.  L.  9.5-632.  92  Stat. 
37,51:  Pub.  L. !  16-159;  93  Stat.  1225:  Pub.  L.  97- 
304,  96  Stat.  1 411  (16  U.S.C.  1531  et  scq] 

2.  Amend|§  17.11(h)  by  adding  the 
following.  i4>  alphabetical  order  under 
"FISHES,"  to  the  List  of  Endangered  and 
Threatened!  Wildlife. 


§17.11 
wildlife. 


Endangered  and  threatened 


(b)  *  '  • 


Common  name 


Scientific  name 


Hsionc  range 


Vertebrate 
poputahon 

mrtiere 
endangered 

or 
t^reatene(3 


Status 


When  listed 


Critical 
habitat 


Special 
rUes 


FiSHes 
SiiversKte.  Waccamaw 


Mervoha  eittensa.. 


17  95(e)  •EflH8ft7M|») 


3.  The  following  paragraphs  (s)  is 
added  to  §  17.44: 

§  17.44:    Special  rules— fishes. 

*         •         *         *         • 

(s)  Waccamaw  Silverside  [Menidia 
extensa].  (1)  No  person  shall  take  the 
species,  except  in  accordance  with 
applicable  State  fish  and  wildlife 
conservation  laws  and  regulations. 

(2)  Any  violation  of  applicable  Stale 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
this  species  will  also  be  a  violation  of 
the  Endangered  Species  Act. 

(3)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export,  by  any  means  whatsoever,  any 
such  species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  conservation 
laws  or  regulations. 

(4)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (s)  (1) 
through  (3)  of  this  section. 

4.  Amend  §  17.95(e)  for  "HSHES."  by 


adding 

W 

positi 

17.95( 

the 


critical  habitat  for  the 
accc^aw  silverside  as  follows:  (The 
of  this  entry  under  section 
I  follows  the  same  sequence  as 
ies  occurs  in  §  17.11.] 


on 


Bi; 


spec 
§  17.95    Critical  habitat— fish  and  ttvlldlHe. 

(e)  •  *   * 

Waccamaw  Silverside  (Menidia 

extensa] 


North 
Wdccamaw 
level,  and 
Waccamaw 
kilometer  (0, 
crossed  by 

Constitueiil 
clear  open 
clean  sand 


Carolina.  Columbus  County.  Lake 
n  its  entirety  to  mean  high  water 

Creek  from  its  mouth  al  lake 
ipstream  approximately  0.6 

mile)  to  where  the  creek  is 

unly  Road  1947. 

elements  include  high  quality 

ter,  with  a  neutral  pH  and 
bstrate. 


Cou 


vtat 


\ll 

ITtMLLi;                    \y^ 

V       H.ll.l...r<.                     WV^— ,^ 

\A/A 

LAKE       ^^V,9,, 
CCAMAW 

•till* 

Dated:  Ma  rch  24. 1987. 
Susan  Recce . 

Acting;  Ass  in  tant  Secretary-  of  Fish  and 
Wildhfeanc  Parks. 

[FR  Doc.  87J7786  Filed  4-7-87;  8:45  am] 
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This  section  of  the  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making   prior  to  the  adoption   of  the  final 
rules. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  723,  724,  845,  846,  910, 
912,  921,  922,  933,  937,  939,  941,  942, 
and  947 

Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  Regulatory  Program; 
Permanent  Regulatory  Program; 
Federal  Program  for  a  State;  Individual 
Civil  Penalties;  Reopening  of  Comment 
Period 

agency:  Office  of  Surface  Mining 
Reclamntion  and  Enforcement,  Interior. 
ACTION:  Notice  of  reopening  of  public 
comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  (DOl)  previously  has  published 
a  proposed  rule  to  amend  its  Initial 
Regulatory  Program,  Permanent 
Regulatory  Program,  and  Federal 
Programs  for  States  to  provide 
procedures  for  the  assessment  of 
individual  civil  penalties  against 
officers,  directors  and  agents  of 
corporate  permittees  in  accordance  with 
section  518(f)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
OSMRE  is  now  reopening  and  extending 
the  comment  period  for  that  proposed 
rule. 

DATES:  The  comment  period  on  the 
proposed  rule  is  extended  until  May  8, 
1987. 

ADDRESSES:  Written  comments  may  be 
hand-deliver  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcenenl. 
Administrative  Record,  Room  5131, 1100 
L  Street,  NW..  Washington,  DC:  or 
mailed  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  5131-L, 
l;»51  Constitution  Avenue.  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  F.  DeVilo.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
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Constitution  Avenue,  NW..  Washington 
DC  20240;  Telephone:  202-343-5241 
(Commercial  or  FTS). 
SUPPtfMENTARY  INFORMATION:  On 
December  24, 1986  (51  FR  46838)  OSMRE 
published  a  proposed  rule  to  amend  its 
Initial  Regulatory  Program,  Permanent 
Regulatory  Program,  and  Federal 
Programs  for  States  to  provide 
procedures  for  the  assessment  of 
individual  civil  penalties  against 
officers,  directors  and  agents  of 
corporate  permittees  in  accordance  with 
section  518(f)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act),  30  U.S.C,  1201  et  seq. 

Under  section  518(f)  if  a  violation  is 
committed  by  a  corporate  permittee  or  a 
failure  or  refusal  to  comply  with  certain 
specified  orders  occurs,  then  any 
director,  officer  or  agent  of  the  corporate 
permittee  who  willfully  and  knowingly 
authorized,  ordered  or  carried  out  such 
violation,  failure  or  refusal  is  subject  to 
the  same  civil  penalties  as  may  be 
imposed  upon  the  corporate  permittee 
under  section  518(a)  of  the  Act.  In  order 
to  distinguish  between  a  penalty 
assessed  against  a  corporate  permittee 
under  section  518(a)  and  a  penalty 
assessed  against  a  corporate  officer, 
director  or  agent  under  section  518(f), 
OSMRE  refers  to  the  former  penalty  as  a 
"civil  penalty,"  and  the  latter  penalty  as 
an  "individual  civil  penalty." 

The  proposed  rule  published  on 
December  24,  1986  would  apply  through 
cross-referencing  in  the  States  of 
Georgia.  Idaho.  Massachusetts. 
Michigan.  North  Carolina.  Oregon, 
Rhode  Island,  South  Dakota.  Tennessee, 
and  Washington,  where  Federal 
regulatory  programs  are  in  effect.  The 
Federal  programs  for  these  States 
appear  at  30  CFR  Parts  910,  912,  921,  922. 
933.  937,  939,  941,  942.  and  947. 
respectively. 

In  the  notice  of  proposed  rulemaking 
OSMRE  offered  to  hold  public  hearings 
in  these  States  to  receive  comments  on 
the  substance  of  the  proposed  rule.  No 
requests  for  any  hearing  was  received. 
To  insure  that  it  is  understood  that  the 
rule  if  adopted  would  apply  through 
cross-referencing  to  States  in  which 
Federal  regulatory  programs  are  in 
effect,  OSMRE  is  now  reopening  the 
comment  period  and  specifically  solicits 
comment  as  to  whether  unique 
conditions  exist  in  any  of  the  Stales 
where  Federal  regulatory  programs  are 
in  effect  which  should  be  reflected 
either  as  changes  to  the  national  rules  or 


as  State-specific  amendments  to  any  or 
all  of  the  Federal  programs. 

Dated:  April  2. 1987. 
|ed  D,  Chrislensen, 

Director.  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

[FR  Doc.  87-7722  Filed  4-7-87:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IA-8-FRL-3182-3I 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Revisions  to 
Regulation  No.  1  of  the  Colorado  Plan 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking. 


SUMMARY:  This  notice  proposes 
approval  of  a  revision  to  the  Colorado 
Air  Qualify  Control  Commission 
Regulation  No.  1  (A  Regulation  to 
Control  Smokes,  Particulates  and  Sulfur 
Dioxide)  which  was  submitted  by  the 
Governor  on  May  13, 1988,  This  revision 
requires  that  all  major  sources  emitting 
1,000  tons  per  year  or  more  of  carbon 
monoxide  (CO)  in  nonattainment  areas, 
or  any  source  which  can  be  expected  to 
emit  1,000  tons  or  more  of  CO  during 
any  future  12-month  period,  use 
Reasonably  Available  Control 
Technology  (RACT)  to  reduce  emissions 
of  CO  to  0.050  or  less  percent  of  the 
volume  of  the  gas  by  January  30U987. 
This  measure  is  aimed  at  major  sburces 
in  and  around  the  Denver  Metropolitan 
Area  to  ensure  attainment  of  the 
required  Ambient  Air  Quality  Standard 
for  CO  by  the  deadline  of  December  31, 
1987.  EPA  has  required  the  use  of  RACT 
as  a  strategy  in  nonattainment  areas  for 
approval  of  the  Colorado  State 
Implementation  Plan.  The  State  has 
assured  EPA  that  all  the  affected 
sources  in  the  State  are  in  compliance. 
The  effect  of  this  action  is  to  ensure 
federal  enforceability  of  the  regulation. 

DATES:  Comments  must  be  received  on 
or  before  May  8, 1987, 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Mr.  Marius  Gedgaudas, 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  One 
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Denver  Place,  Suite  500,  999  18th  Street, 
Denver,  Colorado  80202. 

Copies  of  the  documents  relevant  to 
this  proposed  action  are  availabl*  for 
public  inspection  between  8:00  a.m.  and 
4:00  p.m.  Monday  through  Friday  at  the 
following  offices:  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  One  Denver  Place. 
Suite  500,  999  18th  Street,  Denver, 
Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  Frey,  Air  Programs  Branch. 
Environmental  Protection  Agency,  One 
Denver  Place,  Suite  500,  999  18th  Street. 
Denver.  Colorado  80202.  (303)  293-1768. 
SUPPLEMENTARY  INFORMATION:  A 
revision  to  Colorado  Regulation  No.  1 
was  submitted  pursuant  to  section 
172(b)(3)  of  the  Clean  Air  Act,  42  U.S.C. 
7502(b)(3),  which  requires  that  the  State 
Implementation  Plan  (SIP)  for  a 
nonattainment  area  require  such 
reduction  in  emissions  from  existing 
sources  as  may  be  obtained  through  the 
adoption  of  Reasonably  Available 
Control  Technology  (RACT).  EPA's 
policy  implementing  section  172  requires 
that,  in  nonattainment  areas  for  carbon 
monoxide  (CO),  RACT  be  applied  to  all 
sources  with  the  potential  to  emit  more 
than  1.000  tons  per  year  of  CO.  See  46 
FR  7182,  7186  (Jan.  22, 1981). 

The  only  sources  of  carbon  monoxide 
greater  than  1,000  tons  per  year  in 
nonattainment  areas  in  Colorado  are 
fluidized-bed  catalytic  cracking  units 
(FCC)  at  two  petroleum  refineries.  Some 
are  cabable  of  emitting  as  much  as 
100,000  ppm  carbon  monoxide  when 
operating  without  pollution  controls. 
Although  they  are  required  to  reduce  CO 
emissions  to  0.05%  or  less  of  the  volume 
of  gas  by  January  30, 1987,  the  affected 
sources  are  currently  in  compliance  with 
the  proposed  regulation.  The  effect  of 
this  action  is  to  ensure  federal 
enforcability  of  the  regulation. 

The  revised  Colorado  regulation 
applies  to  any  source  which  has  emitted 
or  "can  reasonably  be  expected  to  emit" 
1,000  or  more  tons  of  CO  per  year.  EPA 
understands  the  latter  phrase  to  refer  to 
sources  with  "potential  emissions"  of 
1,000  tons  or  more  per  year  as  the  term 
is  used  in  EPA's  January  22, 1981,  policy 
statement,  i.e.,  sources  that  could  emit 
1,000  tons  or  more  per  year  when 
operating  at  full  capacity  without 
emission  control  measures. 

The  regulation  allows  for  a 
demonstration  by  the  source  of  an 
appropriate  method  that  will  allow 
monitoring  for  compliance.  This 
demonstration  must  follow  New  Source 
Performance  Standards  (NSPS) 
guidelines  for  fluidizcd-bed  catalytic 
cracking  units  contained  in  40  CFR  Part 


60,  Appendix  B,  Performance 
Specification  4.  This  regulation  requires 
a  compliance  test  to  determine  whether 
or  not  continuous  emission  monitoring 
(CEM)  is  applicable.  If  the  carbon 
monoxide  emissions  are  250  ppm  or  less. 
CEM  will  not  be  mandatory.  Otherwise, 
the  source  will  be  required  to  install, 
calibrate,  certify,  and  maintain  a  CEM 
system  for  CO. 

Proposed  Action 

EPA  is  proposing  to  approve 
Colorado's  Regulation  No.  1  as  amended 
in  this  revision. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monojcide. 

Autborily:  42  U.S.C.  7401-7642. 

Dated:  October  9, 1986. 
Alexandra  B.  Smith. 
Acting  Regional  Administrator. 
|FR  Dec.  87-7740  Filed  4-7-87;  8:45  am] 
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40  CFR  Part  52 
[A-5-FRL-3182-2J 

Approval  and  Promulgation  of 
Implementation  Plan;  Ohio 

AGEMCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  USEPA  is  proposing  to 
approve  revisions  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  ozone. 
The  revisions  incorporate  into  the  zone 
SIP:  {1)  Specific  statewide  volatile 
organic  compound  (VOC)  emission 
limits  and  requirements  for  petroleum 
dry  deaning  facilities,  polystyrene  resin 
manufacturing,  leaks  from  process  units 
that  produce  ogranic  chemicals,  and  air 
oxidation  processes  that  produce 
organic  chemicals,  and  (2)  general 
requirements  which  apply  to  the  specific 
VOC  emission  requirements.  Ohio's 
statewide  ozone  SIP  is  based  upon  Rule 
3745>21-01,  Definitions;  Rule  3745-21-04. 
Attainment  Dates  and  Compliance  Time 
Schedules;  Rule  3745-21-09,  Control  of 
Emissions  of  Organic  Compounds  from 
Statutory  Sources;  and  Rule  3745-21-10. 
Conv)liance  Test  Methods  and 


Procedures  of  Chapter  21  of  the  Ohio 
Administrative  Code. 

The  purpose  of  this  notice  is  to 
discuss  USEPA's  evaluation  of  the 
revision  and  to  solicit  public  comments 
on  this  rulemaking  action. 

DATE:  Comments  must  be  received  by 

May  8, 1987, 

ADDRESSES:  Copies  of  the  SIP  revisions 
are  available  at  the  following  addresses: 
(It  is  recommended  that  you  telephone 
the  contact  person  listed  below  before 
visiting  the  Region  V  office  of  USEPA) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago, 
Illinois  90604 

Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  361 
East  Broad  Street.  Columbus,  Ohio 
43216 

Written  comments  should  be  sent  to:     I 
Gary  Gulezian,  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-20).  U.S.  Environmental 
Protection  Agency.  230  South  £)earborn 
Street.  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  Sieja,  U.S.  Environmental 
Protection  Agency,  Region  V.  Air  and 
Radiation  Branch,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604,  (312)  886- 
6038. 

SUPPl£MS4TARV  INFORMATION:  Section 
172  of  the  Clean  Air  Act  allowed  USEPA 
to  grant  attainment  date  extensions  to 
those  States  that  could  not  demonstrate 
attainment  of  the  ozone  standard  by 
December  31, 1982.  if  certain  conditions 
were  met  by  the  State  in  revising  its  air 
pollution  control  program.  The  revised 
programs  had  to  include  additional 
reasonably  available  control  technology 
(RACT)  emission  limits  for  various  types 
of  volatile  organic  compound  (VOC) 
sources  located  in  the  areas  needing  the 
extensioa  The  extension  if  granted  by 
USEPA.  obligated  the  State  to  develop 
RACT  regulations  for  those  sources 
addressed  by  Group  III  Control 
Technique  Guidelines  (CTGs)  (these 
Group  III  CTG  sources  are  referred  to  as 
RACT  III  sources). 

The  USEPA  published  CTGs  in  order 
to  assist  the  States  in  determining 
RACT.  The  CTGs  provide  information 
on  available  air  pollution  control 
technology  techniques  and  provide 
recommendations  on  what  the  USEPA 
calls  the  "presumptive  norm"  for  RACT. 
During  the  period  1982-1964,  the  USEPA 
released,  among  others,  the  following 
four  Group  III  CTGs: 

1.  "Volatile  Organic  Emissions  from 
Large  Petroleum  Dry  Cleaners".  October 
6. 1982  (47  FR  44155). 
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This  CTG  covers  large  dry  cleaning 
facilities  that  use  petroleum  solvent. 

2.  "Control  of  Volatile  Organic 
Compound  Emissions  from  Manufacture 
of  High-Density  Polyethylene, 
Polypropylene,  and  Polystyrene  Resins". 
November  14, 1983  (48  FR  5184«). 

This  CTG  covers  high-density 
polyethylene  plants  using  a  slurry 
process,  polypropylene  plants  using  a 
liquid  phase  process,  and  polystyrene 
plants  using  a  continuous  process. 

3.  "Control  of  Volatile  Organic 
Compound  Leaks  from  Synthetic 
Organic  Chemical  and  Polymer 
Manufacturing  Equipment",  April  10, 
1984  (49  FR  14181). 

This  CTG  covers  equipment  leaks 
from  synthetic  organic  chemical  and 
polymer  manufacturing  plants. 

4.  "Volatile  Organic  Compound 
Emissions  from  Air  Oxidation  Processes 
in  the  Synthetic  Organic  Chemical 
Manufacturing  Industry",  December  28. 
1984  (49  FR  50442). 

This  CTG  covers  air  oxidation 
processes. 

There  are  three  areas  in  Ohio  where 
RACT  III  regulations  are  currently 
required:  Cleveland,  Cincinnati  and 
Akron.  The  State  of  Ohio  could  not 
demonstrate  attainment  of  the  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  in  the  Cities  of  Cleveland  and 
Cincinnati  by  the  required  date  of 
December  31. 1982,  so  the  State 
requested,  and  received,  an  extension  to 
December  31. 1987.  The  Akron  area  is  a 
State  Implementation  Plan  (SIP)  call 
area.  Because  the  State  did  not 
demonstrate  attainment  of  the  ozone 
standard  by  December  31, 1982,  for  the 
Akron  area  (Summit  and  Portage 
Counties),  the  USEPA  on  February  24, 
1984,  issued  a  notice  of  SIP  inadequacy 
to  the  Governor  of  the  State  of  Ohio. 
The  notice  of  SIP  inadequacy  obligated 
the  State  to  correct  the  inadequacies 
and  demonstrate  attainment  of  the 
ozone  standard  by  December  31, 1987. 
Additionally,  the  Slate  is  required  to 
implement  RACT  III  regulations  in  the 
Akron  area  at  this  time. 

On  April  9, 1986.  to  meet  the 
extension  and  SIP  call  area  obligations 
for  its  RACT  III  VOC  sources  located  in 
the  Cleveland,  Cincinnati,  and  Akron 
areas,  and  based  largely  upon  the  above 
four  CTGs,  the  State  of  Ohio  submitted 
revisions  to  USEPA  for  its  statewide 
ozone  SIP.  Although  RACT  III 
regulations  are  only  required  in  the 
Cleveland,  Cincinnati  and  Akron  areas, 
the  State  has  chosen  to  make  these 
regulations  applicable  statewide. 
USEPA  notes  that  also  within  the  April 
9, 1986,  submittal  the  Slate  submitted 
further  revisions  to  its  overall  ozone  SIP 
and  a  site-specific  revision  for  Huffy 
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Corporation.  These  additional  revisions 
are  addressed  in  separate  rulemaking 
actions. 

Before  USEPA  begins  its  discussion  of 
the  RACT  III  amendments,  it  would  first 
like  to  provide  a  general  overview  of  the 
RACT  regulations  contained  in  Ohio's 
ozone  SIP.  Ohio's  statewide  ozone 
strategy  is  based  upon  Rule  3745-21-01. 
Definitions:  Rule  3745-21-04,  Attainment 
Dates  and  Compliance  Time  Schedules; 
Rule  3745-21-09,  Control  of  Emissions  of 
Organic  Compounds  from  Stationary 
Sources;  and  Rule  3745-21-10, 
Compliance  Test  Methods  and 
Procedures,  of  Chapter  21  of  the  Ohio 
Administrative  Code  (OAC).  USEPA 
conditionally  approved  these 
regulations  as  part  of  Ohio's  SIP  for 
ozone  in  separate  rulemaking  actions  on 
October  31, 1980  (45  FR  72122),  and  June 
29, 1982  (47  FR  28097).  On  March  6, 1985 
(50  FR  9052),  USEPA  proposed  action  on 
further  revisions  to  these  Chapter  21 
regulations.  All  of  these  rulemaking 
actions  pertain  to  RACT  I  and  II 
categories.  The  further  revisions  to  the 
ozone  SIP  that  are  mentioned  above  and 
were  submitted  on  April  9, 1986.  pertain 
to  all  RACT  categories  and  will  be 
addressed  in  a  separate  rulemaking 
action. 

The  RACT  III  regulations  submitted 
on  April  9, 1986,  contain  both  specific 
and  general  requirements.  The  specific 
RACT  III  requirements,  i.e.,  emission 
limitations,  are  contained  in  Rule  09. 
General  applicability  requirements,  i.e., 
definitions,  attainment  dates  and 
compliance  time  schedules,  and 
compliance  test  methods  and 
procedures,  that  pertain  to  the  specific 
requirements  are  contained  in  Rules  01, 
04,  09,  and  10.  USEPA's  discussion  of  the 
RACT  III  regulations  will  be  segmented 
into  (1)  specific  emission  limits  and 
requirements  within  Rule  09,  and  (2) 
general  requirements  within  Rules  01, 
04,  09.  and  10,  that  pertain  to  the  specific 
RACT  III  limits  and  requirements. 

I.  SpeciHc  Requirements  Within  Rule  09 

A.  Subparagraph  (BB).  Petroleum  Dry 

Cleaning  Facility 

1.  This  subparagraph 

•  Establishes  RACT  requirements  for 
VOC  emissions  from  petroleum  dry 
cleaning  facilities.  The  RACT 
requirements  include  the  following:  (1) 
Any  dryer  shall  be  either  a  solvent 
recovery  dryer  that  is  operated  to 
achieve  a  final  recovered  solvent  flow 
rate  of  1.7  ounces  per  minute  (50 
milliliters  per  minute)  or  a  dryer  that 
emits  less  than  3.5  pounds  of  VOC  per 
100  pounds  dry  weight  of  articles 
cleaned;  (2)  any  solvent  filter  shall  be 
either  a  cartridge  filter  that  is  drained 


for  at  least  eight  hours  in  its  sealed 
housing  before  removal  or  a  filter  that 
has  a  filtration  waste  which  contains  no 
more  than  1.0  pound  of  VOC  per  100 
pounds  dry  weight  of  articles  cleaned: 
(3)  any  bucket  or  barrel  that  contains 
petroleum  solvent  or  petroleum  solvent- 
laden  waste  shall  be  covered;  and  (4) 
any  petroleum  dry  cleaning  equipment 
shall  be  visually  inspected  weekly  for 
leaks  and  if  found  leaking  shall  be 
repaired  within  15  days. 

•  Specifies  that  any  solvent  recovery 
dryer  shall  be  tested  in  order  to 
establish  a  minimum  recovery  cycle 
time  that  meets  the  required  final 
recovered  solvent  How  rate. 

•  Contains  an  exemption  from  the 
RACT  requirements  for  dryers  and 
solvent  filters  for  those  petroleum  dry 
cleaning  facilities  in  which  either  the 
total  manufacturer's  rated  capacity  of 
all  petroleum  solvent  dryers  is  less  than 
or  equal  to  83  pounds  of  articles,  dry 
basis  or  total  annual  consumption  of 
petroleum  solvent  is  less  than  or  equal 
to  4,700  gallons. 

2.  USEPA's  Evaluation. 

USEPA  has  determined  that  Ohio's 
Petroleum  Dry  Cleaning  regulation  is 
generally  consistent  with  the  model 
regulation  found  in  the  CTG  and  is 
proposing  to  approve  it.  Although 
USEPA  is  proposing  to  approve  this 
regulation,  it  would  like  to  discuss  three 
areas  where  the  regulations  differ  from 
the  CTG. 

a.  The  model  regulation  requires  that 
petroleum  solvent  vapor  and  liquid 
leaks  be  repaired  within  3  working  days 
after  identifying  the  sources  of  the  leak. 
Ohio's  regulations  allows  15  days  for  the 
repair  of  leaks.  The  15  day  repair  period 
is  recommended  in  the  New  Source 
Performance  Standards  (NSPS) 
contained  in  Subpart  JIJ,  40  CFR  Pari 
60.620-60.625,  and  is,  therefore, 
acceptable. 

b.  The  exemption  in  Ohio's  rule,  based 
upon  solvent  use,  is  much  more 
restrictive  than  that  found  in  the  model 
regulation.  Ohio's  rule  exempts  facilities 
with  an  annual  consumption  of  less  than 
or  equal  to  4,700  gallons  (17.791  liters) 
while  the  CTG  recommends  a  123,000 
liter/year  exemption  level. 

c.  Ohio's  rule  contains  the 
requirement  that  any  bucket  or  barrel 
that  contains  petroleum  solvent  or 
petroleum  solvent-laden  waste  shall  be 
covered.  This  is  an  additional 
requirement  to  that  which  is  contained 
in  the  CTG  and  is,  therefore,  acceptable. 

B.  Subparagraph  (CCj.  Polystyrene 
Resin  Manufacturing 

1.  This  subparagraph 
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•  Establishes  a  RACT  requirement  for 
VOC  emissions  from  continuous, 
polystyrene  resin  manufacturing 
processes.  The  RACT  requirement  for 
the  material  recovery  section  of  this 
process  is  an  emission  limitation  of  0.12 
pound  of  VOC  per  1,000  pounds  of 
polystyrene  resin  produced. 

2.  USEPA's  Evaluation. 

USEPA  has  determined  that  the 
Polystyrene  Resin  Manufacturing 
regulation  is  consistent  with  the  CTG 
and  is  proposing  to  approve  it.  USEPA 
notes  that  the  CTG  also  covers 
polyethylene  and  polypropylene 
processes  but  the  State  has  no  sources 
for  these  categories.  Therefore,  the  State 
submitted  a  negative  declaration,  i.e., 
that  it  has  no  such  sources,  and 
USEPA's  action  on  the  negative 
declaration  submitted  by  Ohio  and  four 
other  States  can  be  found  in  a  separate 
rulemaking  action.  Approval  of  the 
"negative  declaration"  by  USEPA  would 
exempt  the  State  from  developing  a 
control  plan  for  VOC  sources  in  that 
CTG  category. 

C.  Subparagraph  (DD),  Leaks  from 
Process  Units  that  Produce  Organic 
Chemicals 

1.  This  subparagraph 

•  Establishes  RACT  requirements  for 
VOC  leaks  from  process  units  that 
produce  as  an  intermediate  or  final 
product  one  or  more  of  the  382  organic 
chemicals  listed  in  Appendix  A  of  this 
rule.  Appendix  A  lists  the  382  organic 
chemicals  that  are  subject  to  the 
requirements  in  new  subparagraphs 
(DD)  and  (EE).  RACT  includes:  {!)  A 
leak  detection  and  repair  program  for 
specific  pieces  of  equipment;  (2)  a  "no 
detectable  emissions"  requirement  for 
specific  pieces  of  equipment;  (3)  various 
equipment  requirements  for 
compressors,  sampling  connection 
systems,  and  open-ended  valves  or 
lines:  and  (4)  requirements  for  any 
control  equipment  to  which  an 
equipment  leakage  is  vented. 

•  Requires  the  owner  or  operator  of  a 
process  unit  to  meet  specific 
recordkeeping  requirements  and 
reporting  requirements.  Also,  the  owner 
or  operator  may  apply  for  an  equivalent 
emission  limitation  as  provided  under 
this  paragraph.  An  equivalent  emission 
limitation  may  not  be  obtained  for 
pressure  relief  devices,  which  are 
required  to  be  operated  with  no 
detectable  emissions  (except  during 
pressure  releases). 

•  Exempts  from  the  RACT 
requirements  certain  process  units  and 
equipment.  The  process  units  exempted 
are  those  having  a  design  production 
capacity  of  less  than  1.100  tons  per  year, 
those  producing  only  heavy  liquid 


chemicals  from  heavy  liquid  feed  or  raw 
materials,  those  producing  beverage 
alcohol,  those  having  no  equipment  in 
VOC  service,  and  those  at  a  petroleum 
refineiy. 

The  equipment  exempted  are  those 
not  in  VOC  service,  those  not  in  vacuum 
service  and  those  subject  to  an 
equivalent  emission  limitation. 

2.  USEPA's  Evaluation. 

USff'A  has  determined  that  Ohio's 
regulation  that  controls  leaks  from 
Process  Units  that  Produce  Organic 
Chemicals  is  virtually  the  same  as  under 
the  N3PS  contained  in  Subpart  VV. 
60.480-60.489.  and  is.  therefore, 
approvable.  However,  any  equivalent 
emission  limitations  established  in 
accordance  with  (DD)  (16)  must  be 
submitted  to  USEPA  for  approval  as  a 
SIP  revision.  By  letter  dated  January  9, 
1987,  the  State  committed  to  submit 
these  discretionary  actions  as  a  SIP 
revision. 

D.  Su^aragraph  (EE),  Air  Oxidation 
Processes  that  Produce  Organic 
Chemicals 

1.  This  subparagraph 

•  Establishes  a  RACT  requirement  for 
VOC  emissions  from  processes  that 
produce  by  air  oxidation  any  organic 
chemicals  listed  in  Appendix  A.  The 
RACT  requirement  is  that  each  process 
vent  stream  is  to  be  vented  to  a 
combustion  device  which  has  either  a 
control  efficiency  of  at  least  98  percent 
or  an  exit  VOC  concentration  less  than 
20  parts  per  million  by  volume.  (If  a 
combnstion  device  is  installed  to  meet 
the  above  RACT  requirement  for  a 
process  vent  stream  containing 
chlorinated  VOC,  a  scrubber  is  also  to 
be  installed  to  remove  the  highly  acidic 
hydrogen  chloride  formed  by 
combustion.) 

•  &tempts  any  process  vent  stream  or 
combination  of  process  vent  streams 
that  has  a  total  resource  effectiveness 
value, greater  than  1.0  and  any  process 
vent  stream  equipped  with  a  combustion 
device  that  was  installed  prior  to  the 
effective  date  of  this  subparagraph  (i.e.. 
May  9. 1986). 

2.  USEPA's  Evaluation. 

USEPA  has  determined  that  this 
regulation  is  consistent  with  the  CTG 
and  is  proposing  to  approve  it. 

II.  Ganeral  Applicability  Requirements 
Within  Rules  01,  04, 09  and  10  that 
Pertain  to  the  Specific  RACT  III 
Requirements 

A.  Rale  3745-21-01,  Definitions 

This  regulation  has  been  modified  and 
new  paragraphs  added  to  define  the 
terms  employed  in  new  paragraphs  (BB). 
(CC),  (DD).  and  (EE)  of  Rule  09 


discussed  above.  USEPA  is  proposing  to 
approve  as  SIP  revisions,  all  the  new 
terms  and  definitions  because  they  are 
consistent  with  USEPA  guidance.  This 
guidance  is  primarily  contained  in  the 
CTG  document.  The  following  portions 
of  Rule  01  have  been  revised  or  added. 

1.  Paragraph  (K) 

This  paragraph  has  been  revised  to 
indicate  that  the  definitions  within  this 
paragraph  are  applicable  to  new 
paragraph  (BB)  of  Rule  3745-21-09. 
which  pertains  to  petroleum  dry 
cleaning  facilities.  Also,  definitions  for 
the  following  six  terms  have  been  added 
because  of  new  paragraph  (BB)  of  Rule 
09:  (1)  cartridge  filter.  (2)  manufacturer's 
rated  capacity.  (3)  petroleum  dry 
cleaning  facility.  (4)  petroleum  solvent. 
(5)  solvent  filter,  and  (6)  solvent 
recovery  dryer.  A  definition  has  been 
added  for  "dryer"  in  order  to  clarify  its 
usage  in  paragraphs  (AA)  and  (BB)  of 
Rule  09.  Paragraph  (AA).  a  RACT  II  rule, 
was  previously  approved  on  June  29. 
1982. 

2.  Paragraph  (L) 

This  paragraph  has  been  added  to 
define  the  terms  employed  in  new 
paragraph  (CC)  of  Rule  3745-21-09. 
which  pertains  to  continuous, 
polystyrene  resin  manufacturing 
processes.!  Definitions  have  been 
included  i<i  this  paragraph  for  the 
following  four  terms:  (1)  Continuous, 
polystyrene  resin  manufacturing 
process.  (2)  material  recovery  section, 
(3)  styrena  recovery  distillation  column, 
and  (4)  vacuum  devolatizer. 

3.  Paragraph  (M) 

This  paragraph  has  been  added  to 
define  the  terms  employed  in  new 
paragraph  (DD)  of  OAC  Rule  3745-21- 
09,  which  pertain  to  leaks  from  process 
units  that  produce  organic  chemicals. 
Definitions  have  been  included  in  this 
paragraph  for  the  following  25  terms: 

(l)BTU/s(:f 

(2)  closed  vent  system 

(3)  connector 

(4)  distance  piece 

(5)  double  block  and  bleed  system 

(6)  equipment 

(7)  first  attempt  at  repair 

(8)  heavy  liquid 

(9)  in  gas/vapor  service 

(10)  in  heavy  liquid  service 

(11)  in  light  liquid  service 

(12)  in-sito  sampling  system 

(13)  in  vacuum  service 

(14)  in  VOC  service 

(15)  liquids  dripping 

(16)  open-ended  valve  or  line 

(17)  ppmv 

(18)  pressure  release 

(19)  pressure  relief  device 

(20)  pressure  relief  valve 

(21)  process  unit 
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(22)  process  unit  shutdown 

(23)  repaired 

(24)  rupture  disk 

(25)  sensor 

4.  Paragraph  (N) 

This  paragraph  has  been  added  to 
define  the  terms  employed  in  new 
paragraph  (EE)  of  Rule  3745-21-09. 
which  pertains  to  air  oxidation 
processes  that  produce  organic 
chemicals.  Definitions  have  been 
included  in  this  paragraph  for  the 
following  two  terms:  "air  oxidation 
process"  and  "process  vent  stream". 

B.  Rule  3745-21-04.  Attainment  Dates 
and  Compliance  Time  Schedules 

This  regulation  has  been  modified  and 
new  paragraphs  added  to  require  the 
owners  or  operators  of  sources  subject 
to  new  paragraphs  (BB)  through  (EE)  of 
Rule  3745-21-09.  to  comply  with  certain 
certification  and  permit  application 
requirements  and  to  establish  general 
compliance  schedules.  USEPA  is 
proposing  to  approve  as  SIP  revisions, 
the  certification  and  permit  application 
requirements  and  general  compliance 
schedules  because  they  are  consistent 
with  USEPA  guidance.  This  guidance  is 
primarily  contained  in  the  CTG 
document.  The  following  portions  of 
Rule  04  have  been  revised  or  added. 

\.  Paragraph  (D)(1) 

This  paragraph  has  been  modiried  to 
require  the  owners  or  operators  of 
sources  subject  to  new  paragraphs  (BB) 
through  (EE)  of  Rule  3745-21-09,  to 
comply  with  the  certification  and  permit 
application  requirements  specified 
within  this  paragraph  by  no  later  than 
June  1, 1986.  By  the  June  1. 1986. 
deadline  the  owners  or  operators  were 
to  either  demonstrate  compliance  with 
the  new  requirements  in  Rule  09  or 
provide  an  acceptable  compliance 
schedule  which  will  achieve  compliance 
with  those  requirements  as 
expeditiously  as  practicable,  but  in  no 
ev(;nt  later  than  the  compliance 
deadlines  established  in  new 
paragraphs  (C)(36)  through  (C){39)  of 
Rule  04.  USEPA  notes  that,  through 
muss  mailings  at  the  end  of  May.  the 
State  notified  the  applicable  sources  of 
the  June  1, 1986,  deadline  to  comply  with 
the  certification  and  permit  application 
requirements.  The  sources  are  in  the 
process  of  responding  to  the  mailing, 
and  any  additional  requirements  will  be 
absorbed  in  the  sources'  permit 
program. 

2.  Paragraph  (C)(36)  through  (C){39) 

These  paragraphs  have  been  added  to 
establish  the  general  compliance 
schedules  for  sources  subject  to  the 
requirements  contained  in  new 
paragraphs  (BB)  through  (EE)  of  Rule 
3745-21-09.  These  sources  are  required 


to  achieve  compliance  as  expeditiously 
as  practicable,  but  in  no  event  later  than 
the  deadlines  specified  in  paragraphs 
(C)(36)  through  (C)(39).  The  final 
compliance  deadlines  for  these  sources 
are  listed  below. 


Source  catego^ 


I 


Fma'  compliance  deadline 


Pelrotauni  (ky  cleaning 

facilities 
Continuous,  potystv^ene 

resin  manutactunng 

processes 
Leaks  trom  process 

unKs  Itial  produce 

organic  chemicals 


Air  ondabon  processes 
that  produce  organic 
cnemicals. 


Dacsntber  31.  19B7 
December  31.  1987 


January  1.  1987  (lor  impiementa. 
lion  of  the  teak  Oeteckon  and 
repair  program^ 

FetKuary  1,  198'  (»or  submission 
ol  the  1  st  semiannual  report  on 
leak  detection  and  repair) 

Juty  1.  1967  (for  compraasort. 
pressure  relief  devices  n  gas/ 
vapor  service,  sampkng  corv 
nection  sysJems.  and  open- 
ended  values  or  bnes) 

December  31,  1967 


C.  Rule  3745-21-09.  Control  of 
Emissions  of  Volatile  Organic 
Compounds  From  Stationary  Sources 

This  regulation  has  been  revised  and 
a  new  sentence  added  to  specify  that 
new  paragraphs  (BB)  through  (EE)  apply 
to  certain  counties  and  facilities.  USEPA 
is  proposing  to  approve,  as  SIP 
revisions,  these  applicability 
requirements  because  they  satisfy 
USEPA's  requirements  that  RACT  III 
regulations  apply  to  all  those  counties 
where  extensions  were  granted  until 
1987  or  a  SIP  call  was  issued.  The 
following  portions  of  Rule  09  have  been 
revised  or  added. 

1.  Paragraph  (A)(1) 

This  paragraph  has  been  revised  to 
state  that  the  new  paragraphs  (BB) 
through  (EE)  are  applicable  to  sources 
which  are  located  in  the  following  18 
urban  counties:  Butler,  Clermont. 
Cuyahoga.  Franklin.  Greene.  Hamilton. 
Lake,  Lorain,  Lucas.  Mahoning.  Medina, 
Montgomery.  Portage.  Stark,  Summit. 
Trumbull,  Warren,  and  Wood. 

2.  Paragraph  (Aj(2) 

This  paragraph  has  been  revised  to 
state  that  for  the  remaining  70  counties 
in  Ohio  not  mentioned  in  paragraph 
(A)(1).  the  new  paragraphs  (BB)  through 
(EE)  are  applicable  to  sources  which  are 
located  at  facilities  having  the  potential 
to  emit  a  total  of  100  tons  or  more  of 
VOC  per  calendar  year. 

3.  Paragraph  (A)(4) 

A  sentence  has  been  added  to  state 
the  requirements  of  new  paragraphs 
(BB)  through  (EE)  are  applicable  to  any 
sources  constructed  or  modified  on  or 
after  the  current  effective  date  of  this 
rule. 


D.  Rule  3745-21-10.  Compliance  lest 
Method  and  Procedures 

This  regulation  has  been  revised  and 
new  paragraphs  added  to  establish  test 
methods  and  procedures  for  the  RACT 
III  source  categories  discussed  under 
Part  I  of  today's  notice.  USEPA  is 
proposing  to  approve,  as  SIP  revisions, 
the  test  methods  and  procedures, 
because  they  are  consistent  with  USEPA 
guidance.  That  guidance  is  primarily 
contained  in  the  CTG  document.  The 
following  portions  of  Rule  10  have  been 
revised  or  added.  (USEPA  notes  that 
paragraph  (L),  (M)  and  (N)  apply  to 
petroleum  dry  cleaning:  paragraph  (C) 
applies  to  polystyrene  resin 
manufacturing:  paragraphs  (F),  (C),  (O), 
and  (P)  apply  to  leaks  from  process  units 
that  produce  organic  chemcials;  and 
paragraphs  (C)  and  (P)  apply  to  air 
oxidation  processes  that  produce 
organic  chemicals.) 

1.  Paragraph  (C) 

This  paragraph  has  been  revised  to 
include  the  use  of  USEPA  Method  18  for 
the  determination  of  VOC  concentration 
of  a  gas  stream. 

2.  Paragraph  (F) 

This  paragraph  has  been  revised  to 
pertain  to  chemical  manufacturing 
equipment  subject  to  new  paragraph 
(DD)  of  Rule  3745-21-09.  The  procedures 
for  the  detection  of  leaks  have  been 
dv-'leted  and  replaced  by  USEPA  Method 
21  and  standard  requirements  on 
calibration  of  the  leak  detection 
instrument. 

3.  Paragraph  (L) 

This  paragraph  has  been  added  for 
testing  the  VOC  emission  rate  from 
dryers  at  petroleum  dry  cleaning 
facilities.  This  test  procedure  pertains  to 
documenting  the  compliance  of  those 
dryers  which  are  not  solvent  recovery 
dryers. 

4.  Paragraph  (M) 

This  paragraph  has  been  added  for 
determining  the  amount  of  VOC 
contained  in  waste  from  a  solvent  filter 
at  a  petroleum  dry  cleaning  facility.  The 
amount  of  VOC  in  the  waste  is 
expressed  in  pounds  of  VOC  per  100 
pounds  dry  weight  of  articles  cleaned 
and  is  based  on  the  weighted  average  of 
three  tests. 

5.  Paragraph  (N) 

This  paragraph  has  been  added  to 
establish  the  procedure  for  determining 
the  length  of  time  to  operate  the  solvent 
recovery  cycle  of  a  solvent  recovery 
dryer  at  a  petroleum  dry  cleaning 
facility.  The  dryer  would  normally  be 
tested  by  the  owner  or  operator  under 
normal  operating  conditions  during  a  2- 
week  period  to  determine  the 
appropriate  solvent  recovery  times  for 
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various  types  of  loads.  The  termination 
of  the  solvent  recovery  cycle  is  bscd  on 
a  recovered  solvent  flow  rate  that  is  not 
greater  than  50  milliliters  per  minute  (1.7 
ounces  per  minute). 

6.  Paragraph  (O) 

This  paragraph  has  been  added  to 
determine  if  any  piece  of  equipment  at  a 
petroleum  refinery  or  in  a  process  unit 
that  produces  organic  chemicals  is  in 
VOC  service  or  in  light  liquid  service. 

7.  Paragraph  (P) 

This  paragraph  has  been  added  to 
determine  the  net  heating  value  of  a  gas, 
the  actual  exit  velocity  for  a  flare,  and 
the  maximum  permitted  velocity  for  an 
air-assisted  flare.  The  net  heating  value 
of  a  gas  is  used  for  the  following:  (1)  To 
determine  the  compliance  of  flares 
employed  to  meet  paragraph  (DD)(10)(d) 
of  Rule  3745-21-09,  and  (2)  to  calculate 
the  total  resource  effectiveness  (TRE) 
value  of  a  gas  stream  subject  to 
paragraph  (EE)  of  Rule  3745-21-09.  The 
actual  exit  velocity  for  a  flare  and  the 
maximum  permitted  velocity  for  an  air- 
assisted  flare  are  used  to  determine  the 
compliance  of  flares  subject  to 
paragraph  (DD)(10){d)  of  Rule  3745-21- 
09. 

Interested  parties  are  invited  to 
submit  comments  on  this  proposed 
approval.  USEPA  will  consider  all 
comments  submitted  within  30  days  of 
publication  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  provisions  of  5  U.S.C. 
605(b),  I  certify  that  the  attached  rule 
will  not  have,  if  promulgated  at  the 
Federal  level,  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (See  46  FR  8709).  At  the  time  of 
USEPA's  final  rulemaking,  the  affected 
sources  will  be  subject  to  the  then 
applicable  provisions  of  the  Ohio  VOC 
regulations  as  a  matter  of  State  law. 
Thus,  no  additional  requirements  will  be 
imposed  upon  these  sources,  at  that 
time,  as  a  result  of  adding  these 
requirements  to  the  Federal  SIP. 

Authority:  42  U.S.C.  7401-7642. 

Dated;  December  29, 1986. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
|FR  Doc.  87-7741  Filed  4-7-87;  8:45  am] 
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40  CFR  Part  180 

IPP  6E3414/P412;  FRL-3182-91 

Pesticide  Tolerance  for  Paraquat 
AQENCV:  Environmental  Protection 


ACTION:  Proposed  rule. 


Agency (EPA' 


summary:  This  document  proposes 
establishing  a  tolerance  for  residues  of 
the  deeiccant,  defoliant,  and  herbicide 
paraqtiat  in  or  on  the  raw  agricultural 
commodity  tyfon.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
pesticide  in  or  on  tyfon  was  requested 
by  the  Interregional  Research  Project 
No.  4  ilR-4). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  6E3414/ 
P4121.  should  be  received  on  or  before 
May  a  1987. 

ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS^757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 

In  person,  bring  comments  to:  Rm  236, 
CM«2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  Jt2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703- 
557-1806). 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  6E3414 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  lR-4  Project 
and  the  Agricultural  Experiment  Station 
of  New  Hampshire. 


The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  pesticide  paraquat  (l.l'-dimethyl- 
4,4'-bipyridinium  ion)  derived  from 
application  of  either  the 
bis(methylBulfate)  or  the  dichlonde  salt 
(both  calculated  as  the  cation)  in  or  on 
the  raw  a^-icultural  commodity  tyfon  at 
0.05  part  per  million  (ppm).  Tyfon  is  a 
cross  between  Chinese  cabbage  and 
turnips,  and  is  grown  for  animal  feeding 
purposes.  The  petitioner  proposed  that 
use  on  this  commodity  be  limited  to 
New  Hampshire  based  on  the 
geographical  respresentation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address        • 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  forithe  purpose  for  which  the 
tolerance  is  sought.  The  toxicological      ( 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  Several  rat  acute  oral-feeding 
studies  with  median  lethal  dose  (LD50) 
values  of  30  to  150  milligrams  (mg) 
paraquat  cation/kilogram  (kg)  of  body 
weight  (bw). 

2.  A  90-day  dog  feeding  study  with  a 
no-observed  effect  level  (NOEL)  of  20 
ppm  of  paraquat  cation  (0.5  mg/kg  bw). 

3.  A  mouse  oncogenicity  study  with  a 
systemic  NOEL  for  non-oncogenic 
effects  greater  than  100/125  ppm  (15.0/ 
18.75  mg  paraquat  cation/kg  bw)  (12.5, 
37.5  and  100/125  ppm  levels  fed). 

4.  A  one-generation  rat  reproduction 
study  with  a  NOEL  of  100  ppm  paraquat 
cation  (10  mg/kg  bw,  highest  level 
tested). 

5.  Two  teratology  studies,  rat  and 
mouse,  with  maternal  NOEL's  at  1  mg/ 
kg  and  feiotoxic  NOEL's  at  1  and  5  mg/ 
kg.  respectively. 

6.  A  three-generation  rat  reproduction 
study  with  a  reproductive  NOEL  of  150 
ppm  and  a  systemic  NOEL  of  25  ppm 
(core  guideline). 

7.  A  1-year  dog  feeding  study  with  a 
systemic  NOEL  of  15  ppm  (0.45  mg  of 
cation/kg  bw)  and  a  systemic  lowest       i 
effect  level  (LEL)  of  30  ppm. 

Twenty-one  mutagenicity  studies 
were  submitted  for  paraquat.  Paraquat 
was  negative  in  eight  studies  (mostly  in 
gene  mutation  and  chromosomal 
aberration  assays):  weakly  positive  in 
four  studies  (two  gene  mutations,  one 
chromosomal  aberration  and  one  DNA 
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damage/repair  assays):  and  positive  in 
four  studies  (all  DNA  damage/repair 
assays).  Five  studies  were  not 
acceptable. 

A  rat  chronic  feeding/oncogenic  study 
indicated  a  NOEL  slightly  below  25  ppm 
(1.25  mg  paraquat  cation/kg  bw)  and 
lung  lesions  which  were  difficult  to 
differentiate  between  neoplastic  and 
nonneoplastic  pulmonary  lesions  as 
addressed  in  the  Registration  Standard 
for  Paraquat  dated  March  31, 1986.  The 
Agency  subsequently  considered  the 
evidence  for  pulmonary  adenomas  and 
carcinomas  as  well  as  several  other 
tumors  in  evaluating  the  rat  feeding/ 
oncogenicity  study,  and  concluded  that 
only  squamous  cell  neoplasms  of  the 
skin  and  the  subcutaneous  areas  of  the 
head  region  of  the  high-dose  (150  ppm) 
male  rates  were  significantly  increased 
over  the  concurrent  control  group.  The 
Agency  concluded  that  although  the 
data  available  for  paraquat  places  it  in 
the  "C  Category"  (limited  evidence  for 
oncogenicity  in  animals),  it  is  not 
appropriate  to  develop  a  quantitative 
estimation  of  the  oncogenic  potential  of 
paraquat. 

The  Agency  has  concluded  that  the 
amount  of  paraquat  added  to  the  diet 
from  the  proposed  use  will  not 
significantly  increase  dietary  exposure 
in  humans.  Thus  the  tolerance  that  will 
be  established  by  this  proposed  rule  is 
considered  to  pose  a  negligible 
increment  in  risk.  Tolerances  have 
previously  been  established  for 
paraquat  on  a  wide  variety  of  food 
commodities,  including  meat,  milk, 
grain,  fruits,  vegetables,  and  nuts  at 
levels  ranging  from  0.01  to  5  ppm. 

The  acceptable  daily  intake  (ADI). 
based  on  the  1-year  dog  feeding  study 
(systemic  NOEL  of  0.45  mg/kg/day)  and 
using  a  100-fold  safety  factor,  is 
I    calculated  to  be  0.0045  mg/kg  of  body 
weight  (bw)/day.  The  maximum 
permitted  intake  (MPI)  for  a  60-kg 
human  is  calculated  to  be  0.27  mg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.11130  mg/day:  the 
current  action  will  increase  the" TMRC 
by  0.0000225  (0.02  percent).  Published 
tolerances  will  utilize  41.22  percent  of 
the  ADI. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
I  analytical  method,  spectrophotometry, 
is  available  in  Pesticide  Analytical 
Manual,  Volume  II  (PAM-II).  for 
enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 
EPA  has  reviewed  paraquat  as  a 
candidate  for  rebuttable  presumption 
against  registration  (RPAR)  and 


concluded  that  available  data  did  not 
support  an  RPAR  (43  FR  30613  of 
October  1982). 

Existing  meat.  milk,  poultry  or  eggs 
tolerances  are  adequate  to  cover  any 
secondary  residues  resulting  from  the 
proposed  use  on  tyfon  in  the  State  of 
New  Hampshire.  Based  on  the 
information  and  data  considered,  the 
Agency  concludes  that  the  tolerance  will 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  should 
bear  a  notation  indicating  the  document 
control  number,  (PP6E3414/P4121.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  March  22.  1987. 

Edwin  F.  Tinsworth, 

Director.  Resist  rat  ion  Division.  Office  of 
Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 


1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.205(b)  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  tyfon  to 
read  as  follows: 


§  180.205 
residues. 

(b)-     ' 


Paraquat;  tolerances  for 


Commodities 


Parts 

pel 

million 


Tylon 


005 
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40  CFR  Part  180 

[PP  6E3325/P413;  FRL-3180-71 

Pesticide  Tolerance  for  Benomyl 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  a 
tolerance  for  the  combined  residues  of 
the  fungicide  benomyl  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  watercress.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of 
benomyl  in  or  on  watercress  was 
petitioned  by  the  Interregional  Research 
Project  No.  4  (IR-4). 

date:  Comments,  identified  by  the 
document  control  number  (PP  6E3325/ 
P413J.  should  be  received  on  or  before 
May  8,  1987. 

ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Section.  Program  Management  and 
Support  Division  (TS-757C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm  236,  CM-2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
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inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  AH  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
716H,  CM^2. 1921  JefTerson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-1806). 

SUPPI.EMENTARV  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  6E3325 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Florida. 

This  petition  requested  that  the 
Agency,  pursuant  to  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
propose  the  establishment  of  a  tolerance 
for  the  combined  residues  of  the 
fungicide  benomyl  (methyl  1- 
[butylcarbamoyl)-2- 
benzimidazolecarbamate)  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl)  in  or  on  the  raw  agricultural 
commodity  watercress  at  10.0  parts  per 
million  (ppm).  The  petitioner  proposed 
that  this  use  of  benomyl  on  watercress 
be  limited  to  Florida  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  500 
ppm  (12.5  miligrams  (mg)/kilogram  (kg) 
of  body  weight  (bw)/day). 

2.  A  2-year  rat  feeding  study  with  a 
NOEL  of  2.500  ppm  (125  mg/kg  bw/day). 

3.  A  three  generation  rate  productive 
study  with  no  effect  on  reproductive 


performance  up  to  1000  ppm  (5.0  mg/kg 
bw/day). 

4.  A  mouse  teratology  stody  (gavage 
dosing),  negative  for  teratogenic  effects 
at  50  mg/kg  bw/day. 

5.  A  rat  teratology  study  with  a 
teratogenic  NOEL  of  30  mg/kg/day. 

6.  An  oncogenicity  studies  in  mice 
discussed  in  more  detail  in  the 
paragraph  immediately  following. 

Subsequent  to  these  findings,  data 
have  been  made  available  indicating 
that  benomyl  is  oncogenic  in  mice.  A  re- 
review  of  the  presently  registered  and 
proposed  uses  of  benomyl  in  light  of  the 
potential  oncogenic  and  teratogenic 
adverse  effects  has  been  completed. 
Both  benomyl  and  methyl  2- 
benzimidazole  carbamate  (MBC).  the 
common  metabolite  of  benomyl,  have 
been  shown  to  be  hepatocarcinogens  in 
tests  with  mice.  The  Agency  concluded 
that  the  date  available  places  benomyl 
and  hs  major  metabolite  MBC  in  the  "C 
Category" — limfed  evidence  for 
oncogenicity  in  animals.  The  upper  limit 
to  the  oncogenic  lifetime  risk  to  the 
general  public  via  worst  case  dietary 
expoeure  to  previously  published 
tolerances  is  estimated  to  be  7.52  x10s. 
The  incremental  increase  in  risk  from 
the  proposed  tolerance  for  watercress  is 
a  negligible  increase  in  risk  from 
7.52  x10s  to  7.54V1O5.  Benomyl  has  the 
potential  to  cause  teratogenic  effects. 
The  NOEL  for  these  effects  is  set  at  30 
mg/kg/day  based  on  results  from  a 
gavage  study  in  rats.  Margins  of  Safety 
(MOB)  for  teratogenicity  from  dietary 
exposure  from  current  uses  would 
amount  to  761,  the  MOS  for  watercress 
is  2,308.  The  MOS  for  reproductive 
effects  (damage  to  spermatogonia  and 
seminal  vesicles)  resulting  from  existing 
tolenances  (including  this  proposed 
tolerance)  for  benomyl  is  1,712. 

A  comprehensive  review  of  the  data 
available  for  the  chemical  was 
conducted  in  connection  with  the 
rebutttable  presumption  against 
registration  (RPAR)  for  benomyl  which 
was  published  in  the  Federal  Register  of 
December  6, 1977  (42  FR  61788).  This 
presumption  was  based  on  information 
indicating  that  benomyl  posed  the  risks 
of  mutagenicity  (point  mutation  and 
non-<disjunctions)  spermatogenic 
depression  and  teratogenic  effects,  acute 
toxicity  to  aquatic  organisms,  and 
significant  population  reduction  in 
noniarget  organisms.  In  the  Federal 
Register  of  August  30, 1979  (44  FR 
51196).  the  Agency  published  a 
Preliminary  Notice  of  Determination, 
which  concluded  that  benomyl 
continued  to  pose  the  risks  noted  above 
with  the  exception  of  point  mutations 
and! significant  population  reductions  in 
nontarget  organisms.  In  the  Notice  and 


the  accompanying  Position  Documeni  2/ 
3,  the  Agency  weighed  the  risk  and 
benefits  of  use  together,  and  determined 
that  certain  modifications  to  the  terms 
and  conditions  of  use  were  necessary  to 
reduce  the  risk  of  use  to  applicators. 

The  Agency's  position  concerning  the 
RPAR  issues  with  benomyl  was 
published  in  the  Federal  Register  of 
October  20. 1982  (47  FR  46747).  In  the 
Notice  of  Determination  Concluding  the 
Rebuttable  Presumption  Against 
Registration  (FD-4)  for  benomyl  the 
Agency  dietermined  that  the  benefits  of 
benomyl  use  exceed  the  risk  of  use  if  a 
dust  mask  is  used  when  mixing  and 
loading  for  aerial  application. 
Registrarrts  are  required  to  amend  their 
product  labels  to  require  use  of  a  dust 
mask  for  persons  who  mix  and  load 
benomyl  for  aerial  application. 

The  acceptable  daily  intake  (ADI), 
based  on  the  three-generation  rat 
reproduction  study  (NOEL  of  100  ppm, 
or  5.0  mg/kg/day]  and  using  a  100-fold 
safety  factor,  is  calculated  to  be  0.05 
mg/kg  of  body  weight  (bw)/day.  The 
maximum  permitted  intake  (MPI)  for  a 
60-kg  human  is  calculated  to  be  3.0  mg/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  from  established 
tolerances  (excluding  current  action)  for 
a  1.5-kg  daily  diet  is  calculated  to  be 
1.9735  mg/day.  The  current  action  will 
increase  the  TMRC  by  0.0045  mg/day 
(0.22  percent).  Published  tolerances 
utilize  65.78  percent  of  the  ADI;  the 
current  action  will  utilize  an  additional 
0.15  percent. 

The  naiture  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  fiuorometric 
spectrometry  or  liquid  chromatography 
employing  an  ultra-violet  detector,  is 
available  in  Pesticide  Analytical 
Manual,  Volume  II  (PAM-II),  for 
enforcement  purposes.  Secondary 
residues  are  not  expected  in  meat  or 
milk  from  the  proposed  use  since 
watercress  is  not  an  animal  feed  item. 
There  are  presently  no  actions  pending 
against  the  continued  registration  of  this 
chemical 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
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be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP6E3325/P413].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities; 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  26. 1987. 
Edwin  F.  Tinsworth, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.294  is  amended  by 
designating  the  current  paragraph  and 
list  of  tolerances  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 


Commodities 


§  180.294 
residues. 


Benomyt;  tolerances  for 


(b)  Tolerances  with  regional 
registration  as  defined  in  §  180.1(n),  are 
established  for  residues  of  the  fungicide 
benomyl  (methyl  l-[butylcarbamoyll2- 
benzimidazolecarbamate)  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl)  in  or  on  the  raw  agricultural 
commodities: 


Parts  per 
million 


Walercfess 


100 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Ch.  X 

(Ex  Parte  No.  347  (Sub-No.  2)] 

Rate  Guidelines— Non-Coal 
Proceedings 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Request  for  additional 
comments  to  notice  of  proposed  policy. 


summary:  In  the  notice  ser\'ed  May  21. 
1986  (51  FR  18811,  May  22, 1986),  in  this 
proceeding,  the  Commission  solicited 
comments  on  the  feasibility  of  applying 
the  principles  of  Constrained  Market 
Pricing  to  captive  non-coal  and  small 
coal  shipments.  We  continue  to  believe 
that  Constrained  Market  Pricing  (CMP) 
is  the  most  sophisticated  and  accurate 
method  available  for  determining  the 
reasonableness  of  captive  rates.  Much 
of  the  Commission's  existing  maximum 
reasonableness  docket  consists  of  cases 
involving  high  volume,  unit  train 
operations  and.  for  these  cases.  CMP  is 
the  preferred  methodology.  Nothing 
presented  in  this  proceeding  suggests 
any  valid  reason  to  diminish  reliance  on 
it  for  such  movements.  However,  many 
of  parties  commenting  believe  that  CMP 
is  not  suitable  for  assessing  the 
reasonableness  of  rates  for  other  captive 
traffic.  Because  resolution  of  the  initial 
cases  under  CMP  has  entailed 
considerable  expense  in  the 
development  and  presentation  of 
evidence,  many  parties  believe  that  the 
cost  of  preparing  and  presenting  a  case 
is  prohibitive  where  small  amounts  of 
traffic  are  involved.  We  agree  that, 
where  the  cost  of  preparing  and 
presenting  CMP  evidence  is  prohibitive, 
simplified  alternative  procedures  are 
needed.  Additional  comments  on 
specific  proposals  to  create  simplified 
procedures  are  solicited. 

date:  Comments  are  due  by  May  26, 
1987. 

ADDRESS:  An  orginal  and  15  copies  of 
comments  should  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  and  served  on 
all  parties  of  record. 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  A  copy  of 
the  decision  is  available  from  the  Office 
of  the  Secretary,  Room  2215,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  (202)  275-7428. 

Environment  and  energy.  This  action 
will  not  significantly  affect  the  quality  of 
the  human  environment  or  energy 
conservation. 

Regulatory  Flexibility  Certification. 
The  Commission  certified  that  the 
proposed  rules  will  not,  if  promulgated, 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  the  proposal  is  limited  to  non 
competitive  rail  shipments.  To  the 
extent  it  does  affect  small  entities,  the 
proposed  rules  are  intended  to  reduce 
their  burden  in  rate  reasonableness 
proceedings. 

List  of  Subjects 

Railroads. 

This  notice  is  used  pursuant  to  5 
U.S.C.  553  and  49  U.S.C.  10101a(6)  and 
10701a(b)(l). 

Decided:  March  23, 1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett.  Andre,  and  Simmons.  Chairman 
Gradison  commented  with  a  separate 
expression.  Vice  Chairman  Lamboley 
commented  with  a  separate  expression. 
Commissioner  Simmons  concurred  in  the 
issuance  of  the  notice  and  decision,  and 
commented  with  a  separate  expression. 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc.  87-7814  Filed  4-7-87;  8:45  am) 
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49  CFR  Part  1320 
[ExParteNo.  MC-1] 

Regulations  for  Payment  of  Rates  and 
Charges;  Penalty  Charges  for 
Nonpayment 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  to 
amend  49  CFR  Part  1320  to  revise  its 
credit  regulations. 

The  proposed  rules  would  allow  a 
carrier  to  impose  conditions  for 
extensions  of  credit  to  shippers  in  the 
form  of  collection  expense  charges. 
They  would  apply  to  situations  when  a 
carrier  seeks  to  collect  payment  of 
overdue  freight  charges.  There  are  no 
provisions  in  the  current  regulations 
authorizing  carriers  to  impose  tariff 
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penalties  on  shippers  that  do  not  timely 
pay  their  freight  bills. 
DATES:  Comments  are  due  on  or  before 
May  25.  1987. 

ADDRESS:  The  original  and.  if  possible. 
10  copies  of  comments  referring  to  Ex 
Parte  No.  MC-1  should  be  addressed  to: 
Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  Johnson  (202)  275-7939 

or 
Andrew  Lyon  (202)  275-7292 
SUPPLEMENTARY  INFORMATION:  In  recent 
months  concerns  have  arisen  over  the 
absence  of  any  provisions  in  our  credit 
regulations  authorizing  carriers  to 
impose  tariff  penalties  on  shippers  that 
do  not  timely  pay  their  freight  bills.  It 
appears  to  us  that  the  regulations  should 
be  amended  to  permit  such  extra 
charges  for  delinquent  accounts.  Rules 
authorizing  such  charges  could  take 
several  different  forms.  One  alternative 
could  involve  a  general  rule,  stating 
simply  that  a  carrier  may  establish 
reasonable  collection  expense  charges, 
but  that  those  charges  must  be 
computable  from  the  carrier's  tariff.  A 
second  alternative  could  involve 
specific  rules  prescribing  a  particular 
approach  that  carriers  must  take  to 
address  delinquent  accounts.  One  .such 
particular  approach,  for  example,  could 
allow  a  carrier  to  require  payment  of  the 
full  nondJscounted  rates  instead  of 
discounted  rales,  if  the  shipper  has  not 
paid  legitimate,  overdue  freight  charges. 

In  theory,  the  rules  need  not  be  tied  to 
court  actions  or  particular  collection 
costs.  For  example,  straight-forward 
liquidated  damage  provisions  imposed 
by  a  carrier  may  be  permissible  under 
the  Act.  (We  note  that  liquidated 
damages  could  be  the  sole  permissible 
method  of  addressing  delinquent 
accounts,  or  it  could  be  included  as  an 
alternative  for  those  carriers  not  wishing 
to  use  a  more  detailed  process.)  For 
purposes  of  this  notice  of  proposed 
rulemaking  we  here  included  liquidated 
damages  in  the  more  specific  alternative 
approach  as  a  carrier  option. 

We  seek  comments  on  which 
approach  is  preferable.  The  appendix 
contains  a  possible  rule  of  each  type. 
Parties  should  also  comment,  if  they 
prefer  a  more  detailed  rule,  on  the 
appropriate  conditions  that  should  be 
imposed  on  a  carrier's  collection 
procedure. 

The  rules  would  liberalize  the  credit 
regulations  for  carriers  and  would  foster 


prompt  payments  of  freight  charges. 
They  would  also  allow  carriers  to 
recover  costs  incurred  in  collecting 
payments  of  overdue  freight  charges. 
We  invite  comments  of  interested 
parties  on  these  matters. 

The  Commissions  decision  contains 
additional  information.  To  obtain  a  copy 
of  the  decision,  write  to  the  Office  of  the 
Secrertary,  Room  2215,  Interstate 
Comifierce  Commission  Building. 
Washington.  DC  20423,  or  call  (202)  275- 
7428. 

Enviionmental  and  Energy 
Considerations 

We  preliminarily  concluded  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
envirpnment  or  the  conservation  of 
eneriy  resources. 

Initial  Regulatory  Flexibility  Analysis 

The  Commission  is  proposing  to 
exercise  its  discretion  under  49  U.S.C. 
10743(b)(1)  and  revise  the  credit 
regulations  to  allow  carriers  to  make 
certain  collection  expense  charges  when 
they  try  to  collect  payments  of  overdue 
freight  charges. 

We  preliminarily  conclude  that  the 
proposed  liberalization  of  the  credit 
regulations  for  carriers  will  not  have  a 
signi|icant,  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rules  will  not  require  the  filing 
of  reports  or  recordkeeping  by  small 
entities.  The  proposed  rules  will  not 
duplfcate,  overlap,  or  conflict  with  any 
existing  Federal  rules. 

List  of  Subjects  for  49  CFR  Part  1320 

Credit,  Freight  forwarders.  Motor 
carriers.  Maritime  carriers.  Railroads. 

Aufhority:  49  U.S.C.  10321.  10701,  10702. 
1074i;  10743.  and  10744.  arai  5  U.S.C.  553. 

Deeided;  March  25, 1967. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  L.amboley.  Convmisslimers 
Sterrett.  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  concurred  in  the  result. 

Noreto  R.  N4cGee, 

Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  foJIows: 

PART  1320— EXTENSIONS  OF  CREDIT 
TO  SHIPPERS  BY  RAIL  COMMON 
CARRIERS,  MOTOR  COMMON 
CARRIERS,  WATER  COMMON 
CARRIERS,  AND  HOUSEHOLD  GOODS 
FREIGHT  FORWARDERS 

1.  The  authority  citation  for  49  CFR 
Part  1320  continues  to  read  as  follows: 


AutliontsI:  5  U.S.C.  553  and  49  U.S.C.  10021. 
10701. 107(4. 10741. 10743,  and  10744. 

2.  Section  1320.2  is  proposed  to  be 
amended  by  redesignating  paragraph  (g) 
as  paragraph  (h),  and  by  adding  one  of 
the  new  alternative  paragraphs  (g)  to 
read  as  follows: 

§  1320.2    Extension  of  credit  to  shippers. 


Alternative  I: 

(g)  Collection  expense  charges. 
Carriers  nlay,  by  tariff  rule,  impose 
conditions  for  extensions  of  credit  to 
shippers  in  the  form  of  collection 
expense  diarges  for  the  nonpayment  of 
overdue  freight  charges.  Carriers  may 
establish  the  collection  expense  charges 
in  addition  to  the  service  charges 
allowed  in  paragraph  (e)  of  this  section. 
All  such  dharges  must  be  computable 
from  the  tariff,  and  otherwise  be  lawfuL 


Alternative  II: 

(g)(1)  Collection  expense  charges. 
Carriers  may,  by  tariff  rule,  assess 
charges  for  reasonable  attorneys'  fees, 
court  costs,  and  administrative  costs 
incurred  in  legitimate  collection  efforts. 
The  amount  of  the  charge  must  be 
specified  in  the  tariff. 

(2)  These  charges  may  be  applied 
when  the  shipper  does  not  make 
payment  efter  the  expiration  of  an 
authorized  credit  period,  and  does  not 
timely  notify  the  carrier  that  it  disputes 
the  amouht  charged  for  the  shipment. 

(3)  A  tariff  rule  may  also  require 
payment  of  the  full,  nondiscounted  rates 
instead  of  discounted  rates,  as  a 
reasonable  collection  expense,  if  the 
shipper  has  not  paid  legitimate,  overdue 
freight  charges. 

(4)  Alternatively,  or  in  addition,  tariffs 
may  provide  reasonable  liquidated 
damage  charges  for  bills  unpaid  after  a 
certain  period. 


§1320.3    I  Amended  I 

3.  Section  1320.3(c)  is  proposed  to  be 
amended  by  inserting  the  term 
"collection  expense  charge"  after  the 
term  "service  charge  '  each  time  it 
appears.  I 

|FR  Doc.  a^-7724  Filed  4-7-87:  8:45  am| 
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This  section  of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  of 
proposed  rules  that  are  applicable  to  the 
puttie.   Notices  of  hearings  and 
investigations,   committee  meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
Of  documents  appeanng  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  3, 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  98-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Reinstatement 

•  Food  and  Nutrition  Service 

Report  of  the  Care  Food  Program 

FNS-^ 

Monthly.  Quarterly.  Semi-annually 

State  of  local  governments;  1.584 

responses;  4.752  hours;  not  applicable 

under  3504(h) 
Alan  Rich  (703)  75&-3100 

Revision 

Agricultural  Market  Service 
Oranges,  Grapefruit.  Tangerines  and 

Tangelos  grown  in  Florida 
Marketing  Order  905 
Weekly;  Annually;  Once  every  6  years 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

1,418  responses;  466  hours;  not 

applicable  under  3504(h) 
Gary  D.  Rasmussen  (202)  475-3918 
Larry  K.  Roberson. 

A  cling  Departmental  Clearance  Officer. 
|FR  Doc.  87-7783  Filed  4-7-87,  &45  amj 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee;  Closed 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
meeting: 

Name:  General  Advisory  Committee  on 
Arms  Control  Disarmament. 

Date:  April  23,  24, 1987. 

Time:  9:15  A.M. 

Place:  State  Department  Building. 
Washington,  DC. 

Type  of  Meeting:  Closed 

Contact  Person:  Barry  Daniel,  Executive 
Director.  General  Advisory  Committee  U.S. 
Arms  Control  and  Disarmament  Agency, 
Room  5927,  Washington,  DC  20451  (202)  647- 
5177. 

Purpose  of  Advisory  Committee:  To  advise 
the  Director  of  the  U.S.  Arms  Control  and 
Disarmament  Agency  on  arms  control  and 
disarmament  policy  and  activities,  and  from 
time  to  time  to  advise  the  President  and  the 
Secretary  of  State  respecting  matters 
affecting  arms  control,  disarmament,  and 
world  peace. 

Agenda:  Will  present  the  following 
discussions  and  presentations: 

April  23.  1987 

AM    Receive  briermg  on  and  discuss 
NATO/WP  forces 
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PM    Receive  briefing  on  and  discuss  Soviet 
INF  forces  and  INF  negotiations 

April  24.  1987 

AM    Receive  briefing  on  Verification 

Collection  Capabilities 
Executive  Discussions. 

Reason  for  Closing:  The  GAC  members  will 
be  reviewing  and  discussing  matters 
specifically  required  by  Executive  Order  to 
be  kept  secret  in  the  interest  of  national 
defense  and  foreign  policy. 

Authority  to  Close  Meeting:  The  closing  of 
this  meeting  is  in  accordance  with  a 
determination  by  the  Director  of  the  U.S. 
Arms  Control  and  Disarmament  Agency 
dated  April  1. 1987,  made  pursuant  to  the 
provisions  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended. 
William ).  Montgomary, 
Committee  Management  Officer. 
(FR  Doc.  87-7674  Filed  4-7-87;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 
Title:  Prelist  Operation,  1990  Census 
Form  Number:  Agency— D-1 01  A.  I>-169, 

D-31;  OMB— NA 
Type  of  Request:  New  collection 
Burden:  28,715,000  respondents;  717,875 

reporting  hours 
Needs  and  Uses:  This  is  an  address  list 
compilation  and  update  operation  to 
be  used  in  the  1990  decennial  census. 
This  prelist  operation  will  require 
respondents  to  provide  information 
about  their  mailing  address,  the 
physical  location  of  the  housing  unit 
and  the  name  of  the  householder. 
Affected  Public:  Individuals  or 

households 
Frequency;  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle,  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377— 
3271,  Department  of  Commerce.  Room 


BEST  COPY  AVAILABLE 
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1  ibbJ.:,  1-iin  ana  consntuiion  Avenue. 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  0MB  Desk  Officer,  Room 
3228  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dales;  March  16. 1987. 
Edward  Michals, 

Dcpartmontul  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  87-7701  Filed  4-7-87;  8:45  8m| 
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Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
litle:  Auxiliary  Establishment  Report 
Form  Number:  Agency — ES-9200; 

OMB— NA 
Type  of  Request:  New  collection 
Burden:  40.000  respondents;  20,000 

reporting  hours 
Needs  and  Uses:  This  survey  is  part  of 
the  1987  Economic  Censuses.  Form 
ES-9200  will  be  used  to  collect  census 
data  items  on  auxiliary  units  of 
multiestablishmcnt  enterprises  within 
the  scope  of  the  economic  censuses. 
These  auxiliary  establishments  are 
primarily  engaged  in  general  business 
administration;  management; 
research,  development  and  testing; 
warehousing;  and  othtr  supporting 
services. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle.  395- 
7340 

Agency:  Bureau  of  the  Census 

Title:  1987/1988  Census  of  Horticultural 
Specialties  Pretests 

Form  Number:  Agency— BC86-A19.01. 
BC86-A19.02.  BC86-A19.03:  OMB— 
NA 

Type  of  Request:  New  collection 

Burden:  2,500  respondents:  1,250 
reporting  hours 

Needs  and  Uses:  These  pretests  will 
provide  a  means  of  measuring  the 
effectiveness  of  the  report  form 
consent  to  obtain  the  requested 
information,  and  will  allow  for  testing 
the  various  form  designs  of  the  report 
forms. 

Affected  Public:  Farms 

Frequency:  One  time 


Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle,  395- 

7340 

Cojjies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3228  New  Executive  Office  Building, 
Washington.  DC  20503. 

Datad:  March  16, 1987. 
Edward  Michals, 

Depaiimental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  87-7702  Filed  4-7-67;  8:45  am] 
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Bureau  of  the  Census 

Census  Advisory  Committee  (CAC); 
Public  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94-409),  we  are 
giving  notice  of  a  joint  meeting  followed 
by  separate  and  jointly  held  (described 
below)  meetings  of  the  CAC  on  the 
American  Indian  and  Alaska  Native 
Populations  for  the  1990  Census,  the 
CAC  on  the  Asian  and  Pacific  Islander 
Populiations  for  the  1990  Census,  the 
CAC  on  the  Black  Population  for  the 
1990  Census,  and  the  CAC  on  the 
Hispanic  Population  for  the  1990  Census. 
The  jfiint  meeting  will  convene  on  April 
23  and  24. 1987.  at  the  Ramada  Hotel. 
6400  Oxon  Hill  Road.  Oxon  Hill. 
Maryland  20745. 

Each  of  these  committees  is  composed 
of  12  members  appointed  by  the 
Secretary  of  Commerce.  They  provide 
an  organized  and  continuing  channel  of 
comn|unications  between  the 
comifunities  they  represent  and  the 
Bureau  of  the  Census  on  the  problems 
and  opportunities  of  the  1990  decennial 
census. 

Th#  committees  will  draw  on  the 
knowledge  and  insight  of  their  members 
to  provide  advice  during  the  planning  of 
the  1(190  Census  of  Population  and 
Housing  on  such  elements  as  improving 
the  accuracy  of  the  population  count, 
suggesting  areas  of  research, 
recoifimending  subject  content  and 
tabulations  of  particular  use  to  the 
populations  they  represent,  expanding 
the  dissemination  of  census  results 
among  present  and  potential  users  of 
census  data  in  their  communities,  and 
generally  improving  the  usefulness  of 
the  census  product. 


The  agenda  for  the  April  23  combined 
meeting  that  will  begin  at  8:45  a.m.  and    | 
end  at  2:00  p.m.  is:  (1)  Introductory 
remarks  by  the  Director.  Bureau  of  the 
Census;  (2)  1990  planning  update;  (3) 
1990  census  budget;  (4)  race  and 
Hispanic  items;  and  (5)  publicity  and 
outreach  activities,  including  (a) 
language  assistance,  and  (b)  community 
action  guide. 

The  agendas  for  the  four  committees 
in  their  separate  and  jointly  held 
meetings  that  will  begin  at  2:00  p.m.  and 
end  at  5:15  p.m.  on  April  23  are: 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations  for  the  1990 
Census:  (1)  Bureau  of  Indian  Affairs 
identification  of  tribal  lands.  (2)  Alaska 
enumeration  plans,  (3)  language 
assistance,  (4)  community  action  guide. 

(5)  publicity  and  outreach  activities,  and 

(6)  consideration  of  Census  Bureau 
responses  to  recommendations  made  at 
the  last  meeting. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations  for  the  1990 
Census:  (1)  publicity  and  outreach 
activities,  (2)  language  assistance.  (3) 
community  action  guide,  and  (4) 
consideration  of  Census  Bureau 
responses  to  recommendations  made  at 
the  last  meeting. 

The  CAC  on  the  Black  Population  for 
the  1990  Census:  (1)  Publicity  and 
outreach  activities.  (2)  language 
assistance.  (3)  community  action  guide, 
and  (4)  consideration  of  Census  Bureau 
responses  to  recommendations  made  at 
the  last  meeting. 

The  CAC  on  the  Hispanic  Population 
for  the  1990  Census:  (1)  Publicity  and 
outreach  activities,  (2)  language 
assistance.  (3)  community  action  guide, 
and  (4)  consideration  of  Census  Bureau 
responses  to  recommendations  made  at 
the  last  meeting. 

The  agonda  for  the  April  24  combined 
meeting  that  will  begin  at  8:45  a.m.  and 
end  at  10:15  a.m.  will  be  1990  census 
community  awareness  plans. 

In  their  separate  meetings  that  will 
begin  at  10:30  a.m.  and  end  at  12:00  noon 
the  American  Indian  and  Alaska  Native 
Populations  Committee  for  the  1990 
census  will  discuss  (1)  1990  census 
community  awareness  plans,  and  (2)  the 
American  Indian  Office.  The  Asian  and 
Pacific  Islanders.  Black,  and  Hispanic 
Committees  will  discuss  1990  Census 
community  awareness  plans.  In  separate 
meetings  from  1:15  p.m.  to  2.45  p.m.  the 
four  Committees  will  develop  and 
discuss  recommendations  to  the  Census 
Bureau. 

The  agenda  for  the  combined  meeting 
that  will  begin  at  3  p.m.  and  adjourn  at  4 
p.m.  is:  (1)  comments  by  outside 
observers,  (2)  presentation  of 


recommendafions.  and  (3)  plans  for  the 
next  meeting. 

All  meetings  are  open  to  the  public, 
and  a  brief  period  is  set  aside  on  April 
24  for  public  comment  and  questions. 
Those  persons  with  extensive  questions 
or  statements  must  submit  them  in 
writing  to  the  Census  Bureau  official 
named  below  at  least  3  days  before  the 
meeting. 

Persons  wishing  additional 
information  concerning  these  meetings 
or  who  wish  to  submit  written 
statements  may  contact  Mr.  Russell  L. 
Valentine,  Assistant  Chief  for  Outreach 
and  Program  Information,  Decennial 
Planning  Division.  Bureau  of  the  Census, 
Room  3779,  Federal  Building  3,  Suitland, 
Maryland.  (Mailing  address: 
Washington,  DC  20233).  Telephone  (301) 
763-5169. 

Djicd:  April  2.  19fl7. 
John  G.  Keane, 

Director,  Bureau  of  the  Census. 
|KR  Doc.  87-17753  Filed  4-7-87:  8:4S  am) 
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International  Trade  Administration 

IA-475-6011 

Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Brass 
Sheet  and  Strip  From  Italy  and 
Amendment  to  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  .Notice. 
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summary:  As  a  result  of  correction  of  a 
ciiTJcal  error,  the  Department  of 
Commerce  (the  Department)  is 
amending  its  final  determination  in  this 
investigation  and  its  antidumping  duty 
order,  and  is  directing  the  U.S.  Customs 
Service  to  adjust  the  cash  deposit  as 
follows: 


Manulacturer/producef /exports 


From 
(per- 
cent) 


To 
(P«- 
cent) 


La  Melalli  Indusviale.  SpA.. 
All  others     _ 


tzoe 
taoa 


9  74 
9.74 


EFFECTIVE  DATE:  April  8,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Wilson  (202-377-5288),  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC,  20230. 
SUPPLEMENTARY  INFORMATION:  On 
[anuary  9, 1987,  we  published  a  final 
determination  of  sales  al  less  than  fair 


value  on  brass  sheet  and  strip  from  Italy 
(52  FR  816).  On  February  19, 1987,  in 
accordance  with  section  735(d)  of  the 
Act  (19  U.S.C.  1673(d)),  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
this  merchandise  are  materially  injuring 
a  United  States  industry.  After  being 
notified  of  these  findings,  the 
Department  published  an  antidumping 
duty  order  on  March  6, 1987  (52  FR 
6997). 

The  detection  of  a  clerical  error  by 
counsel  for  respondent  has  caused  us  to 
review  our  calculations  in  this 
investigation.  We  have  discovered  and 
have  corrected  the  clerical  error  found 
in  the  calculations.  Consequently,  we 
are  amending  our  final  determination  by 
changing  the  weighted-average  margins. 

We  are  also  amending  our 
antidumping  duty  order  to  reflect  these 
weighted-average  margins.  This 
amendment  is  effective  as  of  the  date  of 
publication  of  this  notice.  The  new 
estimated  weighted-average 
antidumping  duty  margins  are  as 
follows. 


Manutacturer/producer/etporter 


We^ht- 

ed- 
Average 
Margin 
(par- 
cent) 


La  Melalii  Industhale.  SpA.. 
AH  ottiers _.. 


974 
974 


Joseph  A.  Spetrini, 

A  cting  Deputy  Assistant  Secretary  for  Import 

Administration. 

April  3,  1987. 

[FR  Doc.  87-7804  Filed  4-7-87:  8:45  am) 

BILLING  COOE  3S10-DS-« 

IA-428-037) 

Drycleaning  Machinery  From  West 
Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 

summary:  On  January  20. 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
drycleaning  machinery  from  West 
Germany.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  November  1, 1982  through 
October  31, 1984. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 


preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
correction  of  clerical  errors,  we  have 
changed  the  margins  from  those 
presented  in  the  preliminary  results. 

EFFECTIVE  DATE:  April  8,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  Robert ).  Marenick. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230, 
telephone:  (202)  377-5289/5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20, 1987.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
2124)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  drycleaning 
machinery  from  West  Germany  (37  VR 
23715,  November  2. 1972).  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 


—     Scope  of  the  Re\'iew 


Imports  covered  by  the  review  are 
shipments  of  drycleaning  machinery, 
currently  classifiable  under  item 
670.4100  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States  and  the  period  November 
1. 1982  through  October  31, 1984. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from  Boewe 
Reinigungstechnik  GmbH,  the 
respondent. 

Comment  1:  Boewe  contends  that 
through  apparent  clerical  error,  the 
foreign  market  value  of  certain 
machines  was  calculated  using  list  price 
rather  than  actual  prices  during  the 
review  period  November  1, 1982  through 
October  31,  1983. 

Department's  position:  We  agree  and 
have  corrected  the  error. 

Comment  2:  Boewe  contends  that  we 
improperly  compared  a  U.S.  sale  of  a 
certain  model  that  had  no  fiher  to  Lhe 
foreign  market  value  based  on 
constructed  value  of  the  same  model 
machine  with  a  filter.  In  its  comment 
Boewe  provided  constructed  value 
figures  for  that  model  without  a  filter 
and  argues  that  we  should  use  those 
figures  for  comparison  purposes. 

Department 's  position:  We  agree  and 
have  changed  our  calculations 
accordingly. 
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Comment  3:  Boewe  contends  that  the 
Department  improperly  added,  rather 
than  subtracted,  the  packing  adjustment 
in  its  calculation  of  foreign  market 
value,  Furthermore,  the  full  amount  of 
export  packing  should  be  substracted 
from  the  foreign  market  value  because 
U.S.  prices  were  reported  without 
packing  included  in  the  price. 

Department's  position:  We  disagree. 
The  cost  of  packing  for  export  to  the 
United  States  is  included  in  both  the 
U.S.  price  and  the  foreign  market  value 
when  calculating  dumping  margins. 
Boewe's  home  market  prices  included 
home  market  packing.  We,  therefore, 
subtracted  home  market  packing  from 
the  foreign  market  value  and  added  U.S. 
export  packing  in  accordance  with 
section  773(a)  of  the  Act. 

The  U.S.  selling  prices  Boewe  reported 
included  export  packing.  In  addition 
Permac  reported  additional  packing 
performed  in  the  United  States.  We 
further  adjusted  the  foreign  market 
value  to  reflect  this  additional  packing. 

Comment  4:  Boewe  contends  that  for 
one  U.S.  sale  in  the  review  period 
November  1, 1982  through  October  31, 
1983  we  incorrectly  calculated  the 
foreign  market  value  of  a  particular 
partially  completed  drycleaning 
machine.  The  machine  in  question  was 
sold  without  a  still  or  a  condensor,  in 
effect  rendering  it  a  half  machine. 
Boewe  requests  that  we  make 
appropriate  adjustments  in  calculating 
the  foreign  market  value  for  this 
machine. 

Department's  position:  We  agree  and 
have  changed  our  calculations 
accordingly. 

Comment  5:  Boewe  contends,  as  in 
previous  reviews,  that  the  Department 
should  make  adjustments  to  the  foreign 
market  value  for  differences  in  the 
levels  of  trade  involved  in  comparisons 
of  home  market  and  U.S.  sales.  In  its 
home  market  Boewe  sold  directly  to 
end-users,  whereas  in  the  United  States 
its  subsidiary,  Permac,  sold  through 
distributors. 

Department's  position:  Our  position 
remains  unchanged  from  the  previous 
reviews.  In  terms  of  function  in  the 
marketplace,  Permac's  distributor 
customers  and  Boewe's  agents  in  their 
home  market  are  at  a  comparable  level 
of  trade.  The  Department  has  compared 
Permac's  sales  to  distributors  with 
Boewe's  sales  in  West  Germany  through 
independent  agents  to  end-users,  in 
accordance  with  section  353.19  of  the 
Commerce  Regulations.  When  there 
were  no  contemporaneous  home  market 
sales  through  agents,  we  compared  sales 
to  distributors  in  the  United  States  with 
direct  sales  to  end-users  in  the  home 
market,  with  no  adjustment  for 


differfcnces  in  level  of  trade  because  the 
differences  were  not  adequately 
quanfified. 

Coiiment  6:  Boewe  continues  to 
maintain  that  trade-in  losses  should  be 
treated  as  discounts  on  its  home  market 
sales  uf  new  machinery  or,  in  the 
alternative,  that  such  losses  be  treated 
as  direct  selling  expenses  and  allowed 
as  an  adjustment  to  foreign  market 
value  on  that  basis. 

Department's  position:  Our  position 
remains  unchanged  from  the  previous 
reviews.  We  do  not  consider  profits  and 
losses  on  the  sales  of  any  machines  to 
be  seDing  expenses,  direct  or  indirect. 
Nor  do  we  consider  the  amount 
deducted  from  the  price  of  a  new 
machine  for  a  trade-in  to  be  a  discount. 
It  is  still  our  policy  that  the  amount  of 
that  credit  is  a  measure  to  Boewe  of  the 
value  of  the  used  machine.  Therefore, 
we  have  not  made  any  adjustment. 

Comment  7:  Boewe  continues  to 
maintain  that  warranty  expenses 
incurBed  by  Boewe,  even  if  outside  the 
narrow  warranty  period,  are  proper 
adjustments  and  requests  that  its 
claimed  warranty  expenses  be  allowed, 
in  full  as  direct  selling  expenses. 

Department's  position:  "The  claimed 
warranty  expenses  were  actually  repair 
work  performed  on  the  machines  after 
the  guarantee  periods  had  expired.  As 
neither  the  customer  nor  Boewe 
anticipated  or  bargained  for  the  work  at 
the  tiBie  of  the  sale,  they  are  not  true 
warranty  expenses  but  rather  goodwill. 
We  do  not  allow  such  expenses  as 
circumstance-of-sale  adjustments. 

Comment  8:  Boewe  continues  to 
maintain  that  the  amounts  reported  for 
general  and  administrative  expenses, 
research  and  development,  advertising 
and  other  items  are  properly  included  in 
the  calculation  of  indirect  selling 
expenses  in  the  home  market  for  use  as 
offsets,  where  appropriate.  Boewe  also 
maintains  that  sales  related  general  and 
administrative  expenses,  management 
expenses,  and  traffic  department 
expenses  are  directly  related  selling 
expenses  and  should  be  treated  as  such. 

Department's  position:  As  in  the  last 
reviews  we  disallowed  all  of  these 
claims  as  selling  expenses  because:  (1) 
They  were  not  properly  allocated  to 
home  market  sales:  or  (2)  Boewe  failed 
to  specifically  relate  them  to  the  sales 
function. 

Final  Results  of  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
for  Boewe  and  we  determine  that  the 
following  weighted-average  margins 
exist  for  the  period  November  1, 1982 
through  October  31, 1984: 


Manufacturer  /  eipoder 


Time  penod 


Margin 
(per- 
cent) 


Boewe 

GmbH.. 


Rein^lungstechnik 


11/1/82-10/31/83 
11/1/83-10/31/84 


5  55 
Q84 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

The  abolve  margins  do  not  change  the 
current  rates  for  cash  deposits  of 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  April  1. 1987. 
Joseph  A.  S^trini, 

Acting  Depbty  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  87I78I3  Filed  4-7-87:  8:45  am] 
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[C-357-OOl] 

Leattier  Wearing  Apparel  From 
Argentina;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  apparel  from  Argentina.  The 
review  covers  the  period  July  1, 1983 
through  December  31, 1984  and  three 
programs. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  the  total  bounty  or  grant  to 
be  zero  for  the  period  of  review.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 

EFFECTIVE  DATE:  April  8.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Chadwick  or  Bernard  Carreau, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  September  29, 1986.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (51  FR  34479)  the  final  results  of 
its  last  administrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  apparel  from  Argentina  (48  FR 
11480;  March  18, 1983).  On  September 
17. 1985,  an  interested  party,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  AFL/CIO,  requested  in 
accordance  with  §  355.10  of  the 
Commerce  Regulations  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  May  30, 1986 
(51  FR  19580).  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Argentine  leather  wearing 
apparel  currently  classifiable  under 
items  791.7620,  791.7640  and  791.7660  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  period  July  1, 
1983  through  December  31, 1984  and 
three  programs:  (1)  The  reembolso.  a 
cash  rebate  of  taxes:  (2)  pre-export 
financing:  and  (3)  incentives  for  exports 
from  southern  ports. 

Analysis  of  Programs 

(1)  Reembolso 

The  reembolso  is  a  tax  rebate  paid 
upon  export.  It  is  calculated  as  a 
percentage  of  the  f.o.b.  invoice  price. 
The  Tariff  Act  and  the  Commerce 
Regulations  allow  the  rebate  of  the 
following:  (1)  Indirect  taxes  borne  by 
inputs  that  are  physically  incorporated 
in  the  exported  product  [see  Annex  I.l 
of  part  355  of  the  Commerce 
Regulations):  and  (2)  indirect  taxes 
levied  at  the  final  stage  [see  Annex  1.2 
of  part  355  of  the  Commerce 
Regulations).  If  the  tax  rebate  upon 
export  exceeds  the  total  amount  of 
allowable  indirect  taxes,  we  consider 
the  difference  to  be  an  overrebate  of 
indirect  taxes  and.  therefore,  a  bounty 
or  grant. 

Based  on  our  analysis  and  verification 
of  the  questionnaire  response  submitted 
by  the  Government  of  Argentina,  we 
find  that  indirect  taxes  on  physically 
incorporated  inputs  and  final  stage 
indirect  taxes  on  leather  wearing 
apparel  amount  to  6.87  percent  ad 
valorem  for  the  period  of  July  1, 1983 
through  December  31, 1983  and  6.67 
percent  ad  valorem  for  the  period 
January  1. 1984  through  December  31, 
1984.  Until  October  1984,  the  reembolso 


rate  for  leather  wearing  apparel  was 
5.00  percent  (Resolution  ME  8:  July  5. 
1982).  On  October  29. 1984  the  Argentine 
government  reduced  the  rate  to  zero 
(Resolution  ME  1090).  We  preliminarily 
find  no  overrebate  of  indirect  taxes  for 
the  period  of  review. 

(2)  Pre-export  Financing 

The  Central  Bank  makes  pre-export 
financing  available  to  exporters  through 
Circular  OPRAC  1-9.  chapter  1,  section 
2.1.  Communication  C-504.  dated 
November  23, 1983,  excluded  exports  of 
leather  wearing  apparel  to  the  United 
States  from  this  program.  We  verified 
that  the  exporters  did  not  use  this 
program.  Therefore,  we  preliminarily 
find  no  benefit  from  this  program  during 
the  review  period. 

(3)  Incentives  for  Exports  from  Southern 
Ports 

Law  23.018,  dated  December  7, 1983, 
provides  a  payment  to  promote  exports 
from  southern  ports  of  Argentina.  We 
verified  that  no  exporters  of  leather 
wearing  apparel  used  this  program. 
Therefore,  we  preliminarily  find  no 
benefit  from  this  program  during  the 
review  period. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  for  the  period  of 
review. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess  no 
countervailing  duties  on  any  shipments 
of  this  merchandise  exported  on  or  after 
July  1. 1983  and  on  or  before  December 
31. 1984. 

The  Department  intends  to  instruct 
the  Customs  Service  not  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act.  on  any  shipments  of 
leather  wearing  apparel  from  Argentina 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  from  the  date  of  publication  or  the 
last  workday  preceding.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 


results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  355.10  of  the  Commerce 
Regulations  (19  CFR  355.10). 

Dated;  April  2. 1987. 
Joseph  Spetrini, 

Acting  Deputy  Assistant  Secretary.  Import 

Administration. 

(FR  Doc.  87-7809  Filed  4-7-87:  8:45  amj 

BILLING  CODE  3$1»-OS-M 


IA-437-601) 

Antidumping  Duty  Investigation  of 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
the  Hungarian  People's  Republic; 
Preliminary  Negative  Determination  of 
Critical  Circumstances 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

action:  Notice. 

SUMMARY:  We  have  preliminarily 
determined  that  "critical  circumstances" 
do  not  exist  with  respect  to  imports  of 
tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished  (tapered 
roller  bearings),  from  the  Hungarian 
People's  Republic  (Hungary).  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 

EFFECTIVE  DATE:  April  8.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Brinkman  (202-377-3965)  or  Mary 
Jenkins  (202-377-1756).  Office  of 
Investigations,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington  DC  20230. 

Case  History 

On  February  6. 1987.  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  value  with  respect  to  the 
subject  merchandise  (52  FR  3836).  On 
February  25. 1987.  petitioner  alleged  that 
"critical  circumstances"  exist  with 
respect  to  imports  of  tapered  roller 
bearings  from  Hungary. 

Critical  Circumstances 

In  determining  whether  critical 
circumstances  exist,  section  733(e)(1)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673b(e))  requires  that 
we  examine  whether: 

(A)(i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation:  or 
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(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  fair  value; 
and 

(B)  There  have  been  massive  imports  of  the 
class  of  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(A).  we 
reviewed  past  antidumping  findings  of 
the  Department  of  Treasury  as  well  as 
past  Department  of  Commerce 
antidumping  orders  to  determine 
whether  there  is  a  history  of  dumping  of 
tapered  roller  bearings  from  Hungary  in 
the  United  States  or  elsewhere.  There 
have  been  no  past  United  States 
antidumping  determinations  on  tapered 
roller  bearings  from  Hungary.  We  also 
reviewed  the  antidumping  actions  of 
other  countries  made  available  to  us 
through  the  Antidumping  Code 
Committee  established  by  the 
Agreement  on  Implementation  of  Article 
VI  of  the  General  Agreement  on  Tariffs 
and  Trade.  We  found  no  history  of 
dumping  of  this  product  from  Hungary. 
We  then  consider  whether  the  persons 
by  whom,  or  for  whose  account,  this 
product  was  imported  knew  or  should 
have  known  that  it  is  was  being  sold  at 
less  than  its  fair  value.  We  have  no 
evidence  that  the  importers  had  such 
knowledge.  Nor  is  the  weighted-average 
margin  found  in  the  preliminary 
determination  (3.66  percent)  sufficiently 
large  in  and  of  itself  for  us  to  assume 
that  the  importers  should  have  known 
that  the  product  was  being  sold  at  less 
than  fair  value.  Accordingly,  having 
failed  the  first  prong  of  the  test  there  is 
no  need  to  consider  whether  the  second 
prong,  massive  imports,  under  section 
733(e)(1)(B)  of  the  Act  applies. 

For  the  reasons  described  above,  we 
have  preliminarily  determined  that 
"critical  circumstances"  do  not  exist 
with  respect  to  tapered  roller  bearings 
from  Hungary. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  tapered  roller  bearings 
and  parts  thereof  (tapered  roller 
bearings),  currently  classified  in  the 
Tariff  Schedules  of  the  United  States 
( TSUS)  under  items  680.30  and  680.39; 
flange,  take-up  cartridge,  and  hanger 
units  incorporating  tapered  roller 
bearings  currently  classifed  in  TSUS 
item  681.10:  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use,  and 
currently  classified  in  TSUS  item  692.32 
or  elsewhere  in  the  TUSU. 


ITC  NotiTication 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  This  determination  is 
published  pursuant  to  section  733(f)  of 
the  Act  (19  U.S.C.  1673b(f)). 
Gilbert  B.  Kaplan, 

Defiuty  Assistant  Secretary  for  Import 
Administration. 
March  27. 1987, 
(FR'Doc.  87-7806  Filed  4-7-87;  8:45  am) 

BILUNG  CODE  3510-OS-M 

[A-475-603] 

Antidumping  Duty  Investigation  of 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
Italy;  Preliminary  Affirmative 
Determination  of  Critical 
Circumstances 

agency:  International  Trade 
Adbiinistration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  have  preliminarily 
determined  that  "critical  circumstances" 
exiist  with  respect  to  imports  of  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished  (tapered  roller 
bearings),  from  Italy.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 
We  have  directed  the  U.S.  Customs 
Service  to  suspend  retroactively 
liquidation  of  all  entries  of  the  subject 
merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  of  "critical 
circumstances"  by  June  22, 1987. 
EFTECTIVE  DATE:  April  8,  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  Wilson  (202-377-5288)  or  Karen 
S.  DiBenedetto  (202-377-1776),  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
De5)artment  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

On  February  6, 1987,  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  value  with  respect  to  the 
subject  merchandise  (52  FR  3835). 

On  February  26. 1987,  petitioner 
alleged  that  "critical  circumstances" 
exist  with  respect  to  tapered  roller 
bearings  from  Italy. 

CHtical  Circumstances 

In  determining  whether  critical 
circumstances  exist,  section  733(e)(1)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  (19  U.S.C.  1673b(e))  requires  that 
we  examine  whether: 


(A)(i]  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  wbb 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  fair  value; 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  df  the  investigation  over  a  relatively 
short  peiiod. 

In  determining  whether  the  importers 
knew,  or  should  have  known,  the 
exporter  was  selling  the  merchandise  at 
less  than  fair  value,  we  normally 
consider  margins  of  25  percent  or  more 
to  constitute  constructive  knowledge  of 
sales  at  less  than  fair  value.  Since  the 
preliminary  margin  in  this  case  exceeds 
this  level,  we  find  that  knowledge  of 
sales  at  less  than  fair  value  can  be 
imputed  to  the  importers. 

In  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period,  we  normally  consider  the 
following  factors;  (1)  The  volume  and 
value  of  imports:  (2)  seasonal  trends; 
and  (3)  the  share  of  domestic 
consumption  accounted  for  by  the 
imports.  Import  data  on  the  subject 
merchandise  falls  within  five  different 
TSUS  categories.  Three  of  these  TSUSA 
categories  relate  to  pieces  and  two 
categoiies  relate  to  pounds.  Using 
volume  figures,  we  found  massive 
imports  with  respect  to  the  TSUSA 
categories  in  which  imports  of  the 
subject  merchandise  were  measured  in 
pounds.  With  respect  to  the  remaining 
three  TSUSA  categories,  the  data  was 
less  coBcluisive,  and  merely  showed 
fluctuations  in  the  volume  of  imports.  By 
combining  the  value  of  imports  in  all 
five  categories,  we  find  there  have  been 
significant  increases  in  total  imports  of 
the  subject  merchandise  after  the  filing 
of  the  petition.  Thus,  based  on  currently 
available  information,  we  preliminarily 
determine  that  imports  of  tapered  roller 
bearings  have  been  massive.  We  will  be 
requesting  further,  more  specific 
information  from  the  respondent 
regarding  imports  of  the  subject 
merchandise  for  the  final  determination 
on  critical  circumstances. 

For  the  reasons  described  above,  we 
have  preliminarily  determined  that 
"critical  circumstances"  exist  with 
respect  to  tapered  roller  bearings  from 
Italy.    1 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  tapered  roller  bearings 
and  parts  thereof  (tapered  roller 
bearin|s),  currently  classified  in  the 
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Tariff  Schedules  of  the  United  States 
(TSUS)  under  items  680.30  and  680.39; 
flange,  take-up  cartridge,  and  hanger 
units  incorporating  tapered  roller 
bearings  currently  classified  under 
TSUS  item  681.10;  and  tapered  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  and  currently  classified 
under  TSUS  item  692.32  or  elsewhere  in 
the  TSUS. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)  of 
the  Act.  we  have  directed  the  U.S. 
Customs  Service  to  suspend 
retroactively  liquidation  of  all  entries  of 
tapered  roller  bearings,  from  Italy  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
November  7. 1986,  the  date  which  is  90 
days  before  the  date  of  which 
suspension  of  liquidation  was  first 
ordered,  and  to  require  a  cash  deposit  or 
bond  for  each  entry  in  an  amount  equal 
to  the  estimated  dumping  margin 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeded  the  United 
States  price,  which  was  54.18  percent  of 
the  ex-factory  value.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  This  determination  is 
published  pursuant  to  section  733(f)  of 
the  Act  (19  U.S.C.  1673b{n). 
loseph  A.  Spetrini, 

'Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

Mdrch  30. 1987. 

(FR  Doc.  87-7807  Filed  4-7-87;  8:45  am) 

BILLING  CODE  3S10-OS-M 


IA-485-602) 


Antidumping  Duty  Investigation  of 
Tapered  Roller  Bearings  and  Parts 
Ttiereof,  Finished  or  Unfinished,  From 
the  Socialist  Republic  of  Romania; 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
ACTION:  Notice. 


summary:  We  have  preliminarily 
determined  that  "critical  circumstances" 
exist  with  respect  to  imports  of  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished  (tapered  roller 
bearings),  from  the  Socialist  Republic  of 
Romania  (Romania).  We  have  notified 


the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 
We  have  directed  the  U.S.  Customs 
Service  to  retroactively  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

EFFECTIVE  DATE:  April  8.  1987. 
FOR  FURTHER  INFORMATION: 

Contact  )ohn  Brinkmann  (202-377-3965) 
or  Mary  Jenkins  (202-377-1756).  Office 
of  Investigation.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 

Case  History 

On  February  6. 1987  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  value  with  respect  to  the 
subject  merchandise  (52  FR  3838).  The 
estimated  dumping  margin  was  8.87 
percent.  On  February  25. 1987.  petitioner 
alleged  that  "critical  circumstances" 
exist  with  respect  to  imports  of  tapered 
roller  bearings  from  Romania. 

Critical  Circumstances 

In  determining  whether  critical 
circumstances  exist,  section  733(e)(1)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673b(e))  requires  that 
we  examine  whether: 

(a){i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation:  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  fair  value: 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  ivnestigation  over  a  relatively 
short  period. 

Pursuant  to  section  733(e)(1)(A).  we 
reviewed  past  antidumping  findings  of 
the  Department  of  Treasury  as  well  as 
past  Department  of  Commerce 
antidumping  orders  to  determine 
whether  there  is  a  history  of  dumping  of 
tapered  roller  bearings  from  Romania  in 
the  United  States.  There  have  been  no 
past  United  States  antidumping 
determinations  on  tapered  roller 
bearings  from  Romania.  We  also 
reviewed  the  antidumping  actions  of 
other  countries  made  available  to  us 
through  the  Antidumping  Code 
Committee  established  by  the 
Agreement  on  Implementation  of  Article 
VI  of  the  General  Agreement  on  Tariffs 
and  Trade.  We  found  that  the 
Commission  of  European  Communities 
(EC)  made  a  preliminary  determination 
of  dumping  and  injury.  Subsequently,  on 
June  4. 1981,  the  EC  and  Romania 


entered  an  undertaking  with  respect  to 
roller  bearings.  On  April  15. 1986.  this 
undertaking  was  terminated.  (Offical 
Journal  of  the  European  Communities. 
No.  L  102-31.  April  18. 1986.)  We  have 
therefore  preliminarily  determined, 
based  on  this  EC  undertaking,  that  there 
is  a  history  of  dumping  of  the  class  of 
kind  of  merchandise  which  is  the 
subject  of  this  investigation. 
Accordingly,  we  do  not  have  to  consider 
whether  the  persons  by  whom,  of  for 
whose  account,  this  product  was 
imported  knew  or  should  have  known 
that  it  was  being  sold  at  less  than  fair 
value  under  section  733(e)(A)(ii)  of  the 
Act. 

Pursuant  to  section  733(e)(1)(B).  we 
generally  consider  the  following  data  in 
order  to  determine  whether  massive 
imports  have  taken  place  over  a  short 
period  of  time.  (1)  The  volume  and  value 
of  the  imports:  (2)  seasonal  trends;  and 
(3)  the  share  of  the  domestic 
consumption  accounted  for  by  the 
imports.  We  found  that  imports  have 
been  massive  since  the  filing  of  the 
petition,  even  though  total  volume  and 
value  have  decreased  since  1985.  Import 
penetration  was  not  available  for  the 
second  half  of  1986. 

For  the  reasons  described  above,  we 
have  preliminarily  determined  that 
"critical  circumstances"  exist  with 
respect  to  tapered  roller  bearings  from 
Romania. 

Scope  of  Investigatioa 

The  products  covered  by  this 
investigation  are  tapered  roller  bearings, 
currently  classified  in  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
under  items  680.30  and  680.39;  flange, 
take-up  cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings 
currently  classified  under  TSUS  item 
681.10;  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  and 
currently  classified  under  TSUS  item 
692.32  or  elsewhere  in  the  TSUS. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)  of 
the  Act.  we  have  directed  the  U.S. 
Customs  Service  to  retroactively 
suspend  liquidation  of  all  entries  of 
tapered  roller  bearings  from  Romania 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
November  7, 1986,  the  date  which  is  90 
days  before  the  date  on  which 
suspension  of  liquidation  was  first 
ordered,  and  to  require  a  cash  deposit  or 
bond  for  each  entry  in  an  amount  equal 
to  the  estimated  dumping  margin 
amount  by  which  the  foreign  market 
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value  of  the  merchandise  subject  to  this 
investigation  exceeded  the  United 
States  price,  which  was  8.87  percent  of 
the  ex-factory  value.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  This  determination  is 
published  pursuant  to  section  733{f]  of 
the  Act  (19  U.S.C.  1673b{f)). 
Gilbert  B.  KapUn. 

Deputy  Assistant  Secretary  for  Import 

A  dministration. 

March  27,  19B7. 

|FR  Doc.  87-7808  Filed  4-7-87;  8:45  am] 

BILLING  CODE  3510-OS-M 


Short  Supply  Review  on  Certain  Steel 
Billets;  Request  for  Comments 

AGENCV:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

action:  Notice  and  request  for 
comments. 

SUMMARV:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Article  8  of  the 
U.S. -Brazil  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  steel  billets  for  use  in 
the  manufacture  of  wire  rod. 

DATE:  Comments  must  be  submitted  no 
later  than  April  20, 1987.  - 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Acting  Director, 
Office  of  Agreements  Compliance, 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230.  Room  3099. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Room  3099,  (202)  377-0159. 

SUPPLEMENT ARV  INFORMATION:  Article  8 

of  the  U.S.-Brazil  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products  provides  that  if  the  U.S.  ".  .  . 
determines  that  because  of  abnormal 
supply  or  demand  factors,  the  U.S.  steel 
industry  will  be  unable  to  meet  demand 
in  the  IJSA  for  a  particular  product 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product. .  .  ." 


We  have  received  a  short  supply 
request  for  low  carbon  steel  billets  (AISI 
Grade  1008  or  1010).  The  requested 
billets  are  of  a  square  cross  section, 
measuring  4%  inches  on  each  side,  and 
in  lengths  ranging  between  25  and  30 
feet. 

Any  party  interested  commenting  on 
this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  April  20, 1987.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placed  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Central  Records  Unit.  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  B-099  at  the  above 
address. 
Joseph  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
April  2, 1987. 

(FR  Doc.  87-7810  Filed  4-7-87;  8:45  am] 
BILLING  CODE  35ia-OS-M 

National  Oceanic  and  Atmospheric 
Administration 

[P27CI 

Marine  Manmtais;  Application  for 
Permit;  Walt  Disney  Company 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Walt  Disney  Company 

b.  Address:  P.O.  Box  10,000,  Lake 
Buena  Vista,  Florida,  32830-1000 

2.  TVpe  of  Permit:  Public  Display 

3.  Name  and  Number  of  Marine 

Mammals:  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus],  8 

4.  Type  of  Take:  Capture  and  maintain 

5.  Location  of  Activity:  West  Coast  of 

Florida 

6.  Period  of  Activity:  2  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 


adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Species  and  Habitat 
Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Room  805,  Washington, 
DC  20235: 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Roger 
Boulevard,  St.  Petersburg,  Florida 
33702. 

Dated:  April  1. 1987.  < 

Nancy  Faster,  • 

Director,  pffice  of  Protected  Species  and 
Habitat  uonservation,  National  Marine 
Fisheries  Service. 
[FR  Doc.  87-7737  Filed  4-7-87;  8:45  am) 

BILUNG  CODE  3510-23-W 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Korea  Drilling 
Company  Ltd.  From  an  Obiection  by 
the  California  Coastal  Commission 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commeix;e. 

ACTION:  Notice  of  public  comment 

period. 

On  December  15, 1986,  Korea  Drilling 
Company  Ltd.  ("Appellant")  filed  an 
appeal  with  the  Secretary  of  Commerce 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act,  16  U.S.C. 
1456(c)(3)(A).  The  appeal  is  taken  from 
an  objection  by  the  California  Coastal 
Commission  to  the  activities  described 


in  Appellant's  application  for  a  permit 
under  section  402  of  the  Clean  Water 
Act  for  the  discharge  of  drilling  muds 
and  cuttings  from  its  Outer  Confinential 
Shelf  oil  and  gas  drilling  vessel,  the 
DOO  SUNG.  The  Commission  objected 
to  the  EPA  permit  because  of  issues 
relating  to  foreign  competition  and 
drilling  vessel  safety. 

Appellant  requested  and  was  granted 
a  60-day  extension  to  file  supporting 
information.  This  information  has  now 
been  submitted  and  public  comments 
are  invited  on  the  issues  raised  by  the 
appeal,  as  set  out  in  the  regulations  at  15 
CFR  930.121. 

Comments  are  due  within  30  days  of 
the  publication  of  this  notice.  Comments 
should  be  sent  to:  Daniel  W.  McGovem, 
General  Counsel.  National  Oceanic  and 
Atmospheric  Administration. 
Washington.  DC  20235.  Copies  of  the 
comments  also  should  be  sent  to  the 
parties:  Shelby  H.  Moore.  Jr..  Esq.,  908 
Camino  Dos  Rios.  Thousand  Oaks.  CA 
91360  and  Michael  Womum,  California 
Coastal  Commission.  631  Howard 
Street.  Fourth  Floor,  San  Francisco.  CA 
94105. 

FOR  AOOmONAL  INFORMATION  CONTACT: 

S.  Campbell.  Office  of  General  Counsel. 
National  Oceanic  and  Atmospheric 
Administration.  (202)  673-5200. 

(Domestic  Assistance  Catalog  No.  11.419 
Coastal  Zone  Management  Administration) 

Dated:  April  3. 1987. 
Daniel  W.  McGovera, 
General  Counsel. 

[FR  Doc.  87-7767  Filed  4-7-«7;  8:45  am) 
WLUMO  CODE  3S1(M»-M 
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[P3291 

Marine  Mammals;  Modification  No.  1  to 
Permit  No.  455;  Brighton  Aquarium  and 
Dolphinarium 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Public  Display  Permit  No. 
455  issued  to  Brighton  Aquarium  and 
Dolphinarium,  Marine  Parade  and 
Madeira  Drive.  Brighton  BN2  ITE 
Sussex.  United  Kingdom,  on  March  16. 
1984.  (50  FR  32252).  is  modified  as 
follows: 

Section  B.4  is  replaced  by: 

4.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31, 
1987.  The  terms  and  conditions  of  this  Permit 
(sections  B  and  C)  shall  remain  in  effect  as 
long  as  one  of  the  marine  mammals  taken 
hereunder  is  maintained  in  captivity  under 
the  authority  and  responsibility  of  the  Permit 
Holder. 


This  modification  becomes  effective 
April  8, 1987. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Rm.  805,  Washington.  DC; 
and 

Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger  Boulevard, 
St.  Petersburg,  Florida  33702. 

Dated:  April  1, 1987. 

Nancy  M.  Foster, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

[FR  Doc.  87-7721  Filed  4-7-87:  8:45  am] 

BUOJNQ  CODE  3StO-^^4l 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Umits  for  Certain  Man-Made 
Fit>er  Textile  Products  Produced  or 
Manufactured  In  tt>e  Republic  of 
Romania 

April  3,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  9, 1987. 
For  further  information  contact  Kathryn 
Cabral,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  377- 
4212.  For  information  on  the  quota 
status  of  this  limit,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 

Background 

On  December  31. 1986,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
47280),  announcing  import  restraint 
limits  for  wool  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Romania  and  exported 
to  the  United  States  during  the  twelve- 
month period  which  began  on  January  1, 
1987  and  extends  through  December  31, 
1987. 

The  Bilateral  Wool  and  Man-Made 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  November  7 
and  16, 1984,  between  the  Governments 
of  the  United  States  and  the  Socialist 
Republic  of  Romania  establishes  a 


minimum  consultation  level  for  man- 
made  fiber  textile  products  in  Category 
641,  produced  or  manufactured  in 
Romania  and  exported  during  the  period 
which  began  on  January  1. 1987  and 
extends  through  December  31, 1987. 

The  United  States  Government  has 
decided  to  control  imports  of  Category 
641  at  the  agreed  level.  Accordingly,  in 
the  letter  which  follows  this  notice,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry,  or  withdrawal  from 
warehouse,  for  consumption  in  the 
United  States  of  man-made  fiber  textile 
products  in  Category  641,  in  excess  of 
designated  level.  Category  641  is 
currently  controlled  under  Group  III  and 
shall  remain  pait  of  the  group. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  July  14,  1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

This  action  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provision. 
Ronald  I.  Leidn. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  3,  1987. 

Commissioner  of  Customs. 
Deportment  of  the  Treasury.  Washington.  DC 
20229 
Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  23, 1986,  issued  to  you  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  for 
consumption  or  withdrawal  from  warehouse 
for  consumption  for  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  the  Socialist  Republic  of 
Romania. 

Effective  on  April  9, 1987,  the  directive  of 
December  23. 1986  is  hereby  amended  to 
include  an  individual  restraint  limit  for  man- 
made  fiber  textile  products  in  Category  641, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1987  and  extends 
through  December  31. 1987  at  a  level  of  48.276 
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dozen.'  Category  641  is  currently  controlled 
under  Group  III  and  shall  remain  part  of  the 
group. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  Category  641,  produced  or 
manufactured  in  the  Socialist  Republic  of 
Romania,  which  have  been  exported  to  the 
United  Slates  on  and  after  January  1, 1986, 
shall,  to  the  extent  of  any  unfilled  balances, 
be  charged  against  the  level  of  restraint 
established  for  that  period.  In  the  event  the 
level  of  restraint  established  for  that  period 
has  been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  level  set  forth  in 
this  letter. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (a)(1). 

Sincerely. 
Ronald  1.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  87-7798  Filed  4-7-87;  8:45  am| 
BILLING  CODE  3S10-OR-M 

New  Limits  for  Certain  Cotton,  V/ocI, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Sri  Lanka 

April  2. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  8, 1987. 
For  further  information  contact  Kathryn 
Cabral,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212.  For  information  on  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  535-6736,  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

During  consultations  held  January  26- 
28, 1987.  the  Governments  of  the  United 
States  and  Sri  Lanka  agreed  to  amend 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  May 
10, 1983,  to  establish  specific  limits  for 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  Categories  333/633, 
345/845,  350,  442,  636/836.  638/639/838 
and  642/842. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  prohibit 


entry  or  withdrawal  from  warehouse  for 
consumption,  in  the  United  States  of 
textile  products,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  periods  which  began,  in  the 
case  of  Categories  333/633.  345/845.  350 
and  442.  on  June  1. 1986;  in  the  case  of 
Category  638/639/838.  on  December  1. 
1988:  and  in  the  case  of  Categories  636/ 
836  and  642/842  on  January  1. 1987;  and 
extend  through  May  31. 1987.  in  excess 
of  the  designated  limits. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assiist  only  in  the  implementation  of 
certbin  of  its  provisions. 

Aj  description  of  the  textile  categories 
in  t^rms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
Dedember  13. 1982  (47  PR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
198|,  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13387),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
Juljl  29. 1986  (51  FR  27068)  and  in 

listical  Headnote  5,  Schedule  3  of  the 

Iff  Schedules  of  the  United  States 

tiotated  (1987). 

aid  I.  Levin, 

ing  Chairman.  Committee  for  the 

\lementation  of  Textile  Agreements. 

(il  2, 1987. 
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Cofimiltee  for  the  Implementation  of  Textile 
Agfeements 

Coiimissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Oear  Mr.  Commissioner:  Under  the  terms  of 
sedlion  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arfangement  Regarding  International  Trade 
in  Textiles  dune  at  Geneva  on  December  20. 
19W,  as  further  extended  on  July  31, 1988: 
pufsuant  to  the  Bilateral  Cotton,  Wool  and 
M^-Made  Fiber  Agreement  of  May  10, 1983, 
as  pmended.  between  the  Governments  of  the 
Ui^ted  States  and  Sri  Lanka:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
April  8, 1987,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  designated  periods,  in  excess  of 
the  following  levels  of  restraint.' 


Category 


333/633 
345/845 

350 

442 
636/836 


1- 


638/639/ 

838. 
642/842 


Re- 
straint 

limit 
(doz.) 


29.000 
90,000 
45,000 
12.000 
90,000 
400,000 
75,000 


Restraint  period 


June 

31. 
June 

31, 
June 

31, 
June 

31 
Jan. 

31 
Dec. 

31 
Jan. 

31 


1,  1986-May 

1987. 

1.  1986-May 

1987. 

1,  1986-May 

1987. 

1,  1986-May 
.  1987. 
1,  1987-May 
,  1987. 

1,  1986-May 
,  1987. 
1,  1987-May 
,  1987. 


'  The  limll  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemljer  31. 1986. 


'  The  limits  have  not  t)een  adjusted  to  account  for 
Imports  exported  after  May  31. 1986  (Categories 
338/633.  345/845.  350  and  442).  November  30, 1986 
(Cfetegory  638/639/838)  and  December  31. 1988 
(Categories  636/836  and  642/642). 


Textile"  products  in  Categories  333/633. 
345/845.  |50  and  442,  which  have  been 
exported  to  the  United  States  prior  to  June  1, 
1986;  Category  638/639/838  prior  to  December 
1, 1986;  and  Categories  636/836  and  642/842 
prior  to  jpnuary  1, 1987  shall  not  be  subject  to 
this  diredtive. 

Textile  products  in  Categories  33/633,  345/ 
845,  350,  442,  636/836,  642/842  and  638/639/ 
838  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provfeions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive;  shall  not  be  denied  entry  under  this 
directivej. 

The  restraint  limits  set  forth  above  are      , 
subject  to  adjustment  in  the  future  according 
to  the  provisions  of  the  bilateral  agreement  of 
May  10,  J983  between  the  Governments  of 
the  United  States  and  Sri  Lanka,  which 
provide,  in  part,  that  (1)  any  specific  limit  and 
sublimit  may  be  exceeded  by  designated 
percentages  of  the  square  yards  equivalent 
total  in  any  agreement  period,  provided  that 
the  amount  of  the  increase  is  compensated 
for  by  an  equivalent  decrease  in  one  or  more 
other  specific  limits:  (2)  specific  limits  may  be 
increased  for  carryover  and  carryforward  up 
to  11  percent  of  the  applicable  category  limit 
or  sublimit:  however,  carryover  will  not  be 
available  in  the  agreement  period  during 
which  the  specific  limit  is  first  established: 
and  (3)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement.  Any  of  the  adjustments  referred 
to  at>ove  will  be  made  to  you  by  letter. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commorwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  353. 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  87-7799  Filed  4-7-87:  8:45  amj 
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Increasing  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Turkey 

April  3, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  31, 
1972,  as  amended,  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  April  9, 1987.  For  further 
information  contact  Ann  Fields, 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel.  U.S.  Department 
of  Commerce,  Washington,  DC.  (202) 
377-4212.  For  information  on  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 

Background 

A  CITA  directive  published  in  the 
Federal  Register  on  August  18, 1986  (51 
FR  29513)  established  import  restraint 
limits  for  certain  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Turkey  and  exported 
during  the  twelve-month  period  which 
began  on  July  1. 1986  and  extends 
through  June  30. 1987. 

During  consultations  held  January  8- 
10. 1987.  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  the  Governments  of 
the  United  States  and  Turkey  agreed  to 
increase  the  designated  consultation 
levels  for  Categories  300/301  and  604-O 
(all  TSUSA  numbers  except  310.5049), 
produced  or  manufactured  in  Turkey 
and  exported  during  the  twelve-month 
period  which  began  on  July  1, 1986  and 
extends  through  June  30, 1987. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made 
fiber  textile  products  in  Categories  300/ 
301  and  604-O  during  the  designated 
period  in  excess  of  the  new  agreed 
limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30. 1983 


(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreement. 

April  3, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Deportment  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  August  12. 1986  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  and  exported  during 
the  twelve-month  period  which  began  on  July 
1, 1986  and  extends  through  June  30. 1987. 

Effective  on  April  9. 1987,  the  directive  of 
August  12. 1986  is  hereby  further  amended  to 
include  new  limits  '  for  Categories  300/301 
and  604-O.' 


Category 


300/301 
604-O 


12-mo  restraiw  Imit 


6.400.000  pounds 
935.000  pound* 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  1.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-7800  Filed  4-7-87:  8:45  am] 

BILUNG  CODE  3510-OR-M 

Establistiing  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Turkey 

April  3, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  31. 
1972.  as  amended,  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 


'  The  limits  have  not  been  adjusted  lo  accouni  for 
any  imports  exported  after  [une  30. 1985. 

» In  Category  804.  all  TSUSA  numbers  except 
310.5049. 


effective  on  April  9. 1987.  For  further 
information  contact  Ann  Fields, 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce,  Washington,  DC.  (202) 
377-4212.  For  informaiton  on  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 

Background 

On  October  6, 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
40351)  announcing  that  the  Government 
of  the  United  States  had  requested 
consultations  with  Turkey  concerning 
exports  to  the  United  States  of  cotton 
dressing  gowns  and  robes  in  Category 
350  and  man-made  fiber  handknitting 
yarn  in  Category  605-H  (only  TSUS.A 
numbers  310.9310  and  310.9320). 

During  consultations  held  January  8- 
10, 1987,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  the  Governments  of 
the  United  States  and  Trukey  agreed  lo 
establish  specific  limits  for  cotton  and 
man-made  fiber  textile  products  in 
Categoreis  350  and  605-H,  produced  or 
manufactured  in  Turkey  and  exported 
during  the  eight-month  period  which 
began  on  November  1. 1986  and  extends 
through  June  30. 1987. 

The  United  Slates  Govemmenl  has 
decided  to  control  imports  in  these 
categories  at  the  agreed  limits. 
Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made 
fiber  textile  products  in  Categories  350 
and  605-H  during  the  designated  period 
in  excess  of  the  agreed  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622),  July 
16,  1984  (49  FR  28754),  November  9,  1984 
(49  FR  44782).  July  14,  1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 


U3i)? 
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Tariff  Schedules  of  the  United  Stales 

Annotated  (1987). 

Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

April  3. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Mr.  Commissioner:  Under  the  terms 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the  Agreement 
Regarding  International  Trade  in  Textile 
done  at  Geneva  on  December  20. 1973,  as 
further  extended  on  July  31, 1986;  pursuant  to 
the  Bilateral  Cotton  and  Man-Made  Fiber 
Textile  Agreement  of  October  18. 1985.  as 
amended  and  extended,  between  the 
Governments  of  the  Uiuted  States  and  the 
Republic  of  Turkey:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  April  9. 1987,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categoris  350  and  605-H  '.  produced  or 
manufactured  in  Turkey  and  exported  during 
the  eight-month  period  which  began  on 
November  1, 1988  and  extends  through  June 
30. 1987,  in  excess  of  the  following  limits. 


Category 

8-mo.  restraint  limit' 

350 

62.250  dozen 

605-H 

735.000  pounds 

■  Ttie  limits  tiave  not  been  ad)ustdd  to  ac- 
count for  any  imports  exported  after  Octot>er 
31.  1986. 

Textile  products  in  Categories  350  and  605- 
H  which  have  been  exported  to  the  United 
States  prior  to  November  1. 1966  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  350  and  605- 
H  which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  following  amounts  should  be  charged 
to  the  restraint  limits  established  for  the 
period  which  began  on  November  1, 1986  and 
extends  through  )une  30. 1987.  These  charges 
are  for  goods  imported  during  the  period 
November  1. 1986  through  January  31. 1987. 


Category 

AmoutTl  to  be  ct^arged 

350 

14,895  dozen 

605-H 

197,853  poonds 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numtjers  was  published  in 


'  Category  BOS.  only  TSUSA  ouint>er»  310.9310 
and  J10  !»3?0 


the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924).  December 
14.  1»83.  (48  FR  55607).  December  3a  1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622),  July  16,  1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782).  July  16. 1988 
(51  FR  25386),  July  2a  1986  (51  FR  27068)  and 
in  Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
excmtion  to  the  rulemaking  provisions  of  5 
U.S.p  533. 

Sincerely, 
Rontid  I.  l.£vin. 

.Actwg  Chairman.  Committee  for  the 
Imphmentation  of  Textile  Agreements. 
|FR  Doc.  87-7801  Filed  4-7-87;  8:45  amj 

BltXMG  COOE  SS10-OR-M 


Amending  the  Export  Visa 
Arrangement  and  Exempt  Certif  icatton 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Ftt>er  Apparel  Products 
Produced  or  Manufactured  In  the 
Republic  of  the  Philippines 

April  3. 1987. 

"Hie  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreement  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  13, 
1987.  VoT  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist  (202)  377-4212. 

Background 

Under  the  terms  of  the  Bilateral 
Agreement  for  Cotton,  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Products  of 
M^rch  4, 1987.  the  Government  of  the 
United  States  and  the  Republic  of  the 
Philippines  have  exchanged  letters 
amending  the  export  visa  arrangement 
and  exempt  certification  system  which 
was  published  in  the  Federal  Register 
(44  FR  68005)  on  November  28. 1979. 

Effective  on  April  13, 1987. 
commercial  shipments  of  cotton,  wool 
and  man-made  fiber  textile  and  textile 
products  and  silk  blend  and  other 
v^etable  fiber  apparel  products  in 
categories  300-369,  400-469,  600-670  and 
831-859  exported  on  and  after  April  13, 
1987  must  be  accompanied  by  a  valid 


visa  that  includes  the  correct  category 
and  quantity  or  exempt  certification  as 
described  in  the  enclosed  letter  to  the 
Commissioner  of  Customs.  Merchandise 
imported  for  the  personal  use  of  the 
importer  and  not  for  resale,  and  properly 
marked  commercial  sample  shipments 
valued  al  U.S.  $250  or  less  do  not  require 
a  visa  or  exempt  certification  for  entry 
and  shall  not  be  charged  to  the  restraint 
limits. 

The  visa  and  exempt  certification 
stamps  remain  unchanged.  ,, 

The  Government  of  the  Republic  of     I 
the  Philippines  has  authorized  the 
following  officials  to  issue  visas  and 
exempt  certifications: 
Ana  Maria  V.  Coruna,  Deputy  Executive 

Director 
Aida  B.  Cabardo,  Consultant 
Eden  S.  Malapad,  Assistant  Chief. 
Industry  Development  Specialist 
Lorna  A.  Del  Rosario,  Assistant  Chief, 
Industry  Development  Specialist 
Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  cotton, 
wool  and  man-made  fiber  textiles  and 
textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  products, 
produced  or  manufactured  in  the 
Philippines  and  exported  on  and  after 
April  13, 1987,  which  are  to  be  entered 
or  withdrawn  from  warehouse  for 
consumption  into  the  United  States  will 
meet  the  requirements  set  forth  in  this 
notice, 

RonaM  L  Levin, 

Acting  Chairman.  Committee  for  the 
Implemeptation  of  Textile  Agreements. 
April  3. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements  j 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supercedes  the  directive  of 
November  21. 1979  issued  to  you  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  for 
consumption  or  withdrawal  from  warehouse 
for  the  consumption  of  certain  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  the 
Philippines  in  designated  categories  for 
which  the  Government  of  the  Republic  of  the 
Philippines  had  not  issued  an  appropriate 
export  visa  or  exempt  certification. 

Under  the  Arrartgement  Regarding 
International  Trade  in  Textiles  one  at  Geneva 
on  December  1973.  as  further  extended  on 
July  31. 1986;  pursuant  to  the  Bilateral  Textile 
Agreement  of  March  4, 1987  between  the 
Governments  of  the  United  States  and  the 
Republic  of  the  Philippines:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  .directed,  effective  on  April  13. 1987 
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and  unlil  further  notice,  to  prohibit  entry  into 
the  United  States  for  consumption,  or 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products,  and  silk  blend  and  other 
vegetable  fiber  apparel,  in  Categories  300- 
369,  400-469.  600-670,  and  631-859,  except 
Categories  355,  356,  655,  656,  455,  371  and  671, 
produced  or  manufactured  in  the  Philippines 
and  exported  on  and  after  April  13, 1987, 
which  are  not  visaed  or  certified  for 
exemption  in  accordance  with  the  procedures 
outlined  below. 

The  suffix  designation  of  T  and  NT 
adjacent  to  the  category  number  will  no 
longer  be  required  for  certain  categories 
exported  from  the  Philippines.  Cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products,  and  silk  blend  and  other  vegetable 
fiber  apparel  which  have  been  exported 
before  April  13. 1987  and  visaed  or  certified 
in  accordance  with  previously  established 
requirements  shall  not  be  denied  entry. 

A  valid  visa  or  exempt  certification  shall 
be  presented  to  the  U.S.  Customs  Ser\ice 
before  entry,  or  withdrawal  from  warehouse 
for  consumption,  into  the  Customs  territory  of 
the  United  Stales  (the  50  States,  the  District 
of  Columbia  and  Puerto  Rico). 

Customs  shall  not  deny  entry  for  shipments 
covering  merchandise  in  Categories  800-810 
and  863-899,  which  do  not  require  a  visa. 
However,  should  additional  categories, 
merged  categories  or  part  categories  be 
added  to  or  changed  in  the  Bilateral 
Agreement  or  become  subject  to  import 
quotas  the  entire  category  or  categories  shall 
be  automatically  included  in  the  coverage  of 
the  Visa  Arrangement  when  the  first  action 
takes  place.  Merchandise  exported  on  or 
after  the  date  the  category  is  added  to  or 
changed  in  the  Agreement  or  becomes 
subject  to  import  quotas  shall  require  a  visa 
subject  to  a  grace  period  to  establish  the 
required  administrative  procedures. 
Notification  will  be  provided  when  additions 
or  changes  are  made. 

Cotton,  wool  and  man-made  fiber  textiles 
and  textile  products,  and  silk  blend  and  other 
vegetable  fiber  apparel  exported  from  the 
Philippines  on  and  after  April  13, 1987  shall 
be  visaed  by  the  stamping  of  the  original 
circular  visa  in  blue  ink  on  the  front  of  the 
original  commercial  invoice.  The  original  visa 
shall  not  be  stamped  on  duplicate  copies  of 
the  invoice.  The  original  of  the  invoice  with 
the  original  visa  stamp  will  be  required  to 
enter  the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the  following 
information: 

1.  The  visa  number  and  date  of  issuance. 
The  visa  number  shall  be  nine  digits  and 
letters,  beginning  with  one  numeric  digit  for 
the  last  digit  of  the  year  of  export,  the  two 
character  alpha  country  code  specified  by  the 
International  Organization  for 
Standardization  (ISO),  and  a  six  digit 
numeric  serial  number  identifying  the 
shipment:  e.g..  7PH123456. 

2.  The  signature  of  the  issuing  official. 

3.  The  correct  category(8).  part  category(s) 
or  merged  category{s),  quantity(s),  and  unit(8) 
of  quantity  in  the  shipment  in  the  unit(s)  of 
quantity  provided  for  in  the  U.S.  Department 


of  Commerce  Correlation  and  in  the  U.S. 
Tarriff  Schedules  of  the  United  States 
Annotated  (TSUSA).  (e.g..  "Cat.  340-510 
DZ. ').  Annex  B  lists  all  the  part-category  and 
merged  category  visa  required  for  entry. 
Merged  category  quota  merchandise  may  be 
accompanied  by  either  the  appropriate 
merged  category  visa  or  the  correct  category 
visa  corresponding  to  the  actual  shipment. 
Customs  is  directed  to  deny  entry  if  a 
shipment  arrives  with  a  wrong  category  visa, 
(e.g.,  quota  Category  333/334  may  be  visaed 
as  "Cat.  333/334"  or  if  shipment  consists 
solely  Cat.  333  merchandise,  the  shipment 
may  be  visaed  as  "Cat.  333"  but  not  as  "Cat 
33"). 

U.S.  Customs  shall  not  accept  a  visa  and 
entry  will  not  be  permitted  if  the  shipment 
does  not  have  a  visa,  or  if  the  visa  number, 
date  of  issuance,  signature,  category,  quantity 
or  units  of  quantity  are  missing,  incorrect  or 
illegible,  or  have  been  crossed  out  or  altered 
in  any  way.  If  the  quantity  indicated  on  the 
visa  is  less  than  that  of  the  shipment,  entry 
shall  not  be  permitted.  If  the  quantity 
indicated  on  the  visa  is  more  than  that  of  the 
shipment,  entry  shall  be  permitted. 

If  the  visa  is  not  acceptable  to  U.S. 
Customs,  a  new  visa  must  be  obtained  from 
the  Philippine  Government  or  a  visa  waiver 
issued  by  the  U.S.  Department  of  Commerce 
at  the  request  of  the  Philippine  Government 
and  presented  to  the  U.S.  Customs  Service 
before  any  portion  of  the  shipment  will  be 
released.  The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  the  quota 
requirement. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  shall  not  return  the  original 
document  after  entry  or  attempted  entry,  but 
will  provide  a  certified  copy  of  that  visaed 
invoice  for  use  in  obtaining  a  new  correct 
original  visaed  invoice,  or  visa  waiver. 

If  import  quotas  are  in  force,  U.S.  Customs 
shall  charge  only  the  actual  quantify  in  the 
shipment  and  the  correct  category  will  be 
charged  to  the  restraint  level.  If  a  shipment 
from  the  Philippines  has  been  allowed 
entryinto  the  commerce  of  the  United  States 
with  either  an  incorrect  visa  or  no  visa 
redelivery  is  requested  but  cannot  be  made, 
U.S.  Customs  shall  charge  the  shipment  to  the 
correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

Certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products,  and  silk  blend 
and  other  vegetable  fiber  apparel  will  be 
exempt  from  levels  of  restraint  and  visa 
requirements  if  they  are  certified,  prior  to  the 
shipment  leaving  the  Philippines,  by  the 
placing  of  the  original  rectangular-shaped 
stamped  marking  in  blue  ink  on  the  front  or 
the  original  commercial  invoice.  The  original 
copy  of  the  invoice  with  the  original  exempt 
certification  will  be  required  to  enter  the 
shipment  into  the  United  States.  Duplicate 
copies  of  the  invoice  and/or  exempt 
certification  may  not  be  used. 

Exempt  products  include:  (1)  Handwoven 
and  handloomed  fabrics  of  the  cottage 
industry:  (2)  Handmade  articles  and  garments 
of  handwoven  and  handloomed  fabric:  All 
items  must  be  cut,  sewn,  or  otherwise 
fabricated  by  hand  in  order  to  quality  for  this 
exemption.  They  may  not  include  machine 


stitching.  (3)  Traditional  folklore  handicraft 
products:  Only  products  which  fall  within  the 
definition  of  "Philippine  Items"  in  Annex  A 
attached,  qualify  for  this  exemption  provided 
they  are  cut,  sewn,  or  otherwise  fabricated  by 
hand.  They  may  not  include  machine 
stitching. 

Each  exempt  certification  stamp  will 
include  the  following  information:  (1)  Date  of 
issuance,  (2)  signature  or  issuing  official,  and 
(3)  the  basis  for  the  exemption  shall  be  noted 
as,  for  example,  handwoven  fabric  or 
handloomed  fabric  or  handmade  textile 
product  or  the  name  of  the  particular 
traditional  folklore  handicraft  product 
(Philippine  Items)  as  listed  in  Annex  A 
attached  to  this  directive. 

Should  a  shipment  be  exported  from  the 
Philippines  without  an  exempt  certification 
being  issued  prior  to  the  date  of  exportation, 
or  the  certification  is  incorrectly  certified  (i.e.. 
the  date  of  issuance,  signature  or  basis  for 
the  exemption  is  missing,  incorrect  or 
illegible,  or  have  been  crossed  out  or  altered 
in  any  way),  then  the  exempt  certification 
will  not  be  accepted  and  entry  shall  not  be 
permitted. 

If  the  exempt  certification  is  not  acceptable 
then  a  visa  or  a  visa  waiver  nust  be  obtained 
prior  to  release  of  any  portion  of  the 
shipment  by  U.S.  Customs  Service.  An 
exempt  certification  may  not  be  issued  after 
exportation  of  the  shipment  from  the 
Philippines.  If  quotas  are  in  force,  the 
shipment  will  be  charged  to  the  appropriate 
quota  level. 

An  invoice  may  cover  visaed  merchandise 
or  exempt  certification  merhandise.  but  not 
both. 

U.S.  Customs  shall  not  require  a  visa  or 
exempt  certification  for  entry  and  shall  not 
charge  to  quota  merchandise  imported  for  the 
personal  use  of  the  importer  and  not  for 
resale,  regardless  of  value,  and  properly 
marked  commercial  sample  shipments  valued 
$250  or  less. 

Any  shipment  which  requires  a  visa  but 
which  is  not  accompanied  by  a  valid  and 
correct  visa  or  a  valid  exempt  certification  In 
accordance  with  the  foregoing  provisions, 
shall  be  denied  entry  by  U.S.  Customs 
Service  unless  the  Government  of  the 
Philippines  authorizes  the  entry  and  any 
charges  to  the  Agreement  levels  through  the 
visa  waiver  process. 

Facsimiles  of  the  visa  and  exempt 
certification  stamps  are  enclosed,  as  are  the 
names  of  the  officials  authorized  by  the 
Government  of  the  Republic  of  the 
Philippines  to  issue  visas  and  certifications. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9, 1964  (49  FR  44782),  July  29, 1986 
(51  FR  27068)  and  in  Statistical  Headnote  5, 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1987). 

The  actions  taken  with  respect  to  the 
Government  of  the  Republic  of  the 
Philippines  and  with  respect  to  imports  of 
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cotton,  wool  and  man-made  fiber  textiles  and 
textile  products,  and  silk  blend  and  other 
vi.'eetable  fiber  apparel  products  from  the 
Philippines  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
miiking  provisions  of  5  U.S.C.  553.  This  letter 
will  be  published  in  the  Federal  Register. 

Sincerely. 
Rondld  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Enclosures:  Annex  A  &  B,  Facsimiles  of 
Visa  an  Certification  Stamps,'  List  of 
Authorizing  Officials. 

Annex  A — Philippine  Items 

Philippine  Traditional  Folklore  Handicraft 
Ten  tile  Products 

1.  Philippine  items  are  traditional 
Philippine  products,  cut,  sewn  or  otherwise 
fabricated  by  hand  in  cottage  units  of  the 
cottage  industry.  The  following  is  the  agreed 
upon  list  of  such  items: 

A.  Batik  and  hablon  fabrics — handwoven 
falirics  of  the  cottage  industry. 

B.  Biinaue  cloth — cotton  handloom  fabric  in 
multi-colors. 

C.  Other  handwoven  and  handloom  fabrics 
of  the  cottage  industry. 

D.  Articles  and  garments  made  by  hand 
from  handwoven  and  handloomed  fabrics. 

Annex  B — Merged  Category  Visas 

^■x^|■^:^^  35i/6,si 

337/637  352/852 

^1R/3:i<»  445/446 

341 /Wl  638/B3a 

yulMZ  e4S/M6 

347/J48  647/648 

Annex  B — Part-Category  Visas 

340-Y/()40-Y  • 

34O-O/640-O* 

359-1  ^  Visaed  in  Dozens 

S.lfl-O  ♦ 

3(W-S'- 

3(59-0» 

659-1 '  Visaed  in  Dozens 

659-1 1 " 

659-0  » 


■  Niil  pulilished  in  the  Federal  RegUter. 

'  In  Cdlegory  340-Y/ti40-Y,  made  from  fabrics 
•viih  two  or  more  colors  in  the  warp  amJ/or  filling, 
in  TSIISA  numbers  381.0522.  381..')«37.  381.5610. 
381. 5U».  381.5660.  3B1  5500.  381.3132.  381  31 42, 
381.3152.  381  9535.  381.9547  and  381.8550. 

•  In  Caleforj  340-O/640-O.  all  TSUSA  numbers 
except  those  listed  in  footnote  1. 

'  In  Ciilettorv  359-J.  infant  sMs.  in  TSIISA 
niimhcrs  384.043S.  384  0441.  384  0442.  384.0444. 
3a4.Ut)0S.  384.0810.  384  0815.  384  0820.  364i<82S. 
384.5162.  384.5163.  384.5187.  384.,'>169.  384.5172. 
3«4.34,il.  384J462.  384.3453  and  384.3454. 

'  In  Category  359-0.  other,  all  TSliSA  numbers 
except  those  lislcui  in  foolnole  3. 

•  In  Category  369-8,  shop  loweU,  only  TSUSA 
numlicr  366.2840. 

•  In  Calegorj'  3ti»-0.  other,  alt  TSUSA  numbers 
except  ll<8l  list  in  footnotes. 


Government  of  the  Republic  of  the  ' 
Philippines  Ofncials  Authorized  to  Issue 
Visas  and  Exempt  CertiHcations 

Ana  N(iria  V.  Coruna.  Deputy  Executive 

Dii-ector 
Aida  B.  Cabardo,  Consultant 
Eden  S.  Malapad,  Assistant  Chief,  Industry 

Development  Specialist 
Lorna  A.  Del  Rosario,  Assistant  Chief, 

Industry  Development  Specialist 

|FR  Doc.  87-7803  Filed  4-7-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Offict  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Airborne  Reconnaissance 

ACTION:  Notice  of  advisory  committee 
meetings. 


summary:  The  Defense  Science  Board 
Task  Force  on  Airborne  Reconnaissance 
will  meet  in  closed  session  on  May  1, 
1987  at  the  Pentagon,  Arlington, 
Virgitiia, 

Tht  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense,  At  this  meeting  the  Task  Force 
will  examine  the  technical  and 
programmatic  aspects  as  well  as 
conceptual  applications  of  the 
capabilities  and  systems  to  accomplish 
airborne  reconnaissance. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  No.  92-463.  as  amended  (5  U.S.C. 
App,  II,  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S,C, 
552b(c)(l)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Patrida  H.  Means. 

OSD Federal  Register  Liaison  Officer. 
Department  of  Defense. 
April  2. 1987. 
[FR  Doc.  87-7726  Filed  4-7-87;  8:45  am| 
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'  la  Calejjory  m»-i.  infant  sets,  only  TSIISA 
numbers  384.2105.  384.2115,  384.2120.  384.2125. 
384. 2M&  3H4.2647.  364.2848,  3S4.204a  384.2652, 
384.8651.  384.8652.  384.8653,  384.8654.  384.3356. 
384.9657.  384.0358.  384.0350  and  384.0365. 

■  la  Category  eSd-H.  headweer.  only  TSUSA 
numbers  703.0518,  703.052a  703.0&30,  703i»40, 
703.0650.  703J)560.  703.1000,  703.1610.  703.ia2a 
703.ie3a  703.1040  and  703.1650. 

•  In  Category  659-0,  all  TSUSA  numbers  except 
those  listed  In  footnotes  7  and  S. 


Defense  Science  Board  Task  Force  on 
Detection  and  Neutralization  of  Illegal 
Drugs  and/or  Terrorist  Devices 

ACTION:  Change  in  Dates  of  Advisory 
Committefl  Meeting  Notice, 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Detection 
and  Neutralization  of  Illegal  Drugs  and/' 
or  Terrorist  Devices  scheduled  for  May 
12-13,  lune  16-17,  and  July  14-15, 1987 
as  published  in  the  Federal  Register 
(Vol.  52,  No.  28,  Page  4376.  Wednesday. 
February  11. 1987.  FR  Doc.  87-2825)  will 
be  held  on  May  20-21,  June  17-18,  and 
July  15-16, 1987.  In  all  other  respects  the 
original  notice  remains  unchanged, 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
April  2. 1987. 

[FR  Doc.  87-7727  Filed  4-7-87;  8:45  am) 
BIUJNQ  COOC  3«<0-01-« 


Defense  Science  Board  Task  Force  on 
LHX  Requirements 

ACTION:  Change  in  Date  of  Advisory 
Committee  Meeting  Notice, 

summary:  The  meeting  of  the  Defense 

Science  Board  Task  Force  on  LHX 

Requirements  scheduled  for  April  27, 

1987  as  published  in  the  Federal  Register 

(Vol,  52.  No,  35,  Page  5482,  Monday, 

February  23. 1987,  FR  Doc.  87-3714)  will 

be  held  on  April  25, 1987.  In  all  other 

respects  the  original  notice  remains 

unchanged, 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

April  2, 19B7. 

[FR  Doa  87-7728  Filed  4-7-87:  8:45  am) 
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Defense  Science  Board  Task  Force 
Sut}9roi4>  to  ttie  Strategic  Air  Defense 

ACTION:  Notice  of  Advisory  committee 
meetings. ^^^ 

summary:  The  Defense  Science  Board 
Task  Force  Subgroup  to  the  Strategic  Air 
Defense  will  meet  in  closed  session  on 
June  1-2.  and  June  17-18, 1987  at  the 
Pentagon.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  evaluate  and  make 
recommendations  on  the  use  of 
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technology  for  the  extension  of  the 
Strategic  Air  Defense  mission. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92^163.  as  amended  (5  U.S.C. 
App.  II  (1982)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c){l)  (1982).  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

April  2. 1987. 

(FR  Doc.  87-7729  Filed  4-7-87;  8:45  am] 
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Special  Operations  Policy  Advisory 
Group;  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
10  April  1987  in  the  Pentagon.  Arlington. 
Virginia  to  discuss  sensitive,  classified 
topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10(d)  of 
Pub.  L  92^63.  the  "Federal  Advisory 
Committee  Act."  and  section  552b(c)(l) 
of  Title  5.  United  States  Code,  this 
meeting  will  be  closed  to  the  public. 
Linda  M.  l.aw8on. 

Alternate  OSD  Federal  Register  Liaison. 

Department  of  Defense. 

April  3. 1987. 

[FR  Doc.  87-7730  Filed  4-3-87;  2:11  pmj 
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Department  of  the  Air  Force 

Air  Force  Activities  for  Conversion  to 
Contract 

action:  Notice. 

The  Air  Force  recently  determined 
that  the  Janitorial  Services  function  at 
Kelly  AFB.  TX  will  be  examined  for 
possible  conversion  to  contract. 

For  further  information  contact  Mr»,  Karen 
Johnson,  HQ  ESC/XPMQX,  Kelly  AFB.  TX 
78243-5000.  telephone  (512)  92^2271. 

Palsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  87-7697  Filed  4-7-87;  8:45  am) 
mUMQ  COOE  3910-01-M 


Department  of  tt>e  Army 

Intent  To  Prepare  Environmental 
Impact  Statement  on  ttie  Defense 
Department's  Biological  Defense 
Research  Program 

AGENCV:  Department  of  the  Army.  DOD. 
action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Biological  Defense  Research  Program. 

1.  The  Department  of  the  Army 
intends  to  prepare  an  Environmental 
Impact  Statement  for  certain  activities 
performed  as  part  of  the  Biological 
Denfense  Research  Program  (BDRP). 

The  Department  of  the  Army,  as 
Executive  Agent  for  the  Department  of 
Defense,  is  responsible  for  research, 
development,  test,  and  evaluation  of 
biological  defense.  The  Biological 
Defense  Research  Program  involves 
research  and  product  development  for 
equipment,  devices,  drugs,  substances, 
and  biologies  that  are  used  to:  Detect 
biological  substances;  protect  from  the 
adverse  effects  of  biological  substances; 
treat  exposed  individuals; 
decontaminate  exposed  individuals, 
areas  and  equipment.  It  is  anticipated 
that  the  Army  will  use  the  services  of 
contractors,  consultants,  and  advisors 
with  demonstrated  expertise  and 
experience  as  well  as  scientists, 
engineers  and  other  Government 
personnel  to  accumulate  the  necessary 
information  to  make  the  appropriate 
analysis. 

2.  The  environmental  impact  analysis 
process  will  be  in  accord  with  the 
National  Environmental  Policy  Act  of 
1969.  Army  Regulation  200-2,  32  CFR 
Part  651.  and  the  regulations  of  the 
Council  on  Environmental  Quality.  40 
CFR  Part  1500.  The  purpose  of  this 
analysis  is  to  determine  the  extent  of 
any  significant  impacts,  and  in  the  event 
significant  impacts  exist,  to  analyze 
those  impacts  under  the  National 
Environmental  Policy  Act  of  1969. 

3.  The  Army  will  conduct  a  scoping 
process  to  aid  in  determining  the 
significant  issues  related  to  the 
proposed  action.  Public  as  well  as 
Federal,  Slate,  and  local  agency 
participation  and  input  are  desired.  To 
provide  an  opportunity  for  public  input 
to  the  scoping  process,  interested 
individuals,  governmental  agencies,  and 
private  organizations  are  invited  to 
submit  information  and  comments  for 
consideration  by  the  Army  and  possible 
incorporation  into  the  EIS.  Particularly 
solicited  is  information  that  would  assist 
the  Army  in  analyzing  the  potential 
environmental  consequences  of  the 
proposed  action.  This  includes 
information  on  other  environmental 


studies,  issues  and  alternatives  which 
the  EIS  should  consider,  major  impacts 
and  recommended  mitigating  measures 
associated  with  the  proposed  action. 

4.  Individuals  or  agencies  may  offer 
information  relevant  to  the 
environmental  impacts  or  aspects  of  the 
environment  that  should  be  considered 
by  writing  to  or  participating  in  a  public 
scoping  meeting  which  will  be  held 
approximately  June.  1987.  Notice  will 
also  be  mailed  to  groups  and 
individuals,  agencies,  and  anyone 
responding  to  this  Notice  of  Intent 
desiring  to  be  informed  on  the  details  of 
this  upcoming  public  participation 
meeting.  Questions  and  comments 
regarding  the  scope  of  the 
environmental  analysis  should  be 
submitted  to  Commander.  U.S.  Army 
Medical  Research  and  Development 
Command.  ATTN:  SGRD-PA.  Fort 
Detrick.  MD  21701-5012.  Comments  and 
suggestions  should  be  received  no  later 
than  15  days  following  the  public 
scoping  meeting  to  be  considered  in  the 
Draft  EIS  (DEIS). 

5.  The  DEIS  is  expected  to  be 
available  to  the  public  in  December. 
1987.  The  completed  DEIS  will  be 
available  for  review  in  order  that 
interested  persons  may  comment  on  the 
document.  Comments  received  will  be 
considered  in  preparation  of  a  Final 
Environmental  Impact  Statement  (FEIS) 
unless  the  Army  concludes  that  a 
finding  of  no  significant  impact  to  the 
environment  is  appropriate.  Persons 
desiring  to  be  placed  on  a  mailing  list  to 
receive  additional  information  regarding 
the  public  scoping  process  and  copies  of 
the  DEIS  and  FEIS  may  contact  Mr. 
Charles  Dasey  at  the  address  above. 
Lewis  D.  Walker, 

Deputy  for  En  vironmenL  Safety  and 
Occupational  Health  OASAflfrL). 
[FR  Doc.  87-7756  Filed  4-7-87;  8:45  am) 
BtUJNQ  COOE  371IMM-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  8. 
1987. 
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addresses:  Written  comments  should 
be  addressed  to  the  O^ice  of 
Information  and  Regulation  Affairs, 
Attention:  Desk  Officer.  Department  of 
Education,  Office  of  Management  and 
Budget,  728  Jackson  Place.  NW..  Room 
3208.  New  Executive  Office  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Room  4074,  Switzer  Building, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  April  3. 1987. 
Carlos  U.  Rice, 
Director  for  Information  Technology  Services. 

Office  of  Bilingual  Education  and 
Minority  Affairs 

Type  of  Review:  Reinstatement 

Title:  Application  for  Grants  Under  the 

Transition  Program  for  Refugee 

Children 
Agency  Form  Number  :  ED  443-2 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  54 

Burden  Hours:  156 
Recordkeeping  Burden: 


Recordkeepers: 

Burden  Hours:  0. 

Abstract:  This  application  will  be 
used  by  State  educational  agencies  to 
apply  for  grants  under  the  Transition 
Program  for  Refugee  Children.  The 
Department  uses  the  data  collected  to 
determine  the  amount  of  the  grant 
award  based  on  the  number  of  eligible 
refugee  children  enrolled  in  a  State's 
public  and  private  elementary  and 
secondary  schools. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension 
Title:  Application  for  Grants  Under  the 
Strengthening  Research  Library 
Resources  Program 
Agency  Form  Number  :  ED  592 
Frequency  :Annually 
Affected  Public:  State  or  local 

governments;  non-profit  institutions 
Reporting  Burden: 
Responses:  100 
Burden  Hours:  1,600 
Reoordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0. 

Abstract:  This  application  will  be 
used  by  institutions  and  non-profit 
organizations  to  apply  for  funds  under 
the  strengthening  Research  Library 
Resources  Program.  The  Department 
evaluates  the  data  submitted  to 
determine  the  significance  of  the 
applicant's  facihty  as  a  major  research 
library  and  the  quality  of  the  proposed 
project.  Grants  are  awarded  on  a 
competitive  basis. 
Type  of  Review:  New 
Title:  Application  for  Training  and 
Demonstration  Grants  to  Institutions 
of  Higher  Education  for  the  Drug  Free 
Schools  and  Communities  Program 
Agency  Form  Number  G50-32P 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 
Responses:  600 
Burden  Hours:  11,400 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0. 

Abstract:  This  application  will  be 
used  by  institutions  of  higher  education 
to  apply  for  Training  and  Demonstration 
grants  under  the  Drug  Free  Schools  and 
Communities  Program.  The  Department 
will  evaluate  the  data  collected  and 
award  grants  for  personnel  training  and 
curriculum  demonstrations  in  drug  and 
alcohol  abuse  education  and  prevention. 
Type  of  Review:  New 
Title:  Application  for  Federal  Activities 
Grants  under  the  Drug  Free  Schools 
and  Communities  Program 
Agency  Form  Number  G50-31P 


Frequency:  Annually 
Affected  Public:  State  or  local 

governments;  non-profit  institutions 
Reporting  Burden: 

Responses:  600 

Burden  Hours:  11,400 
Recordkeeping  Burden: 

Burden  Hours:  0. 

Abstract:  This  application  will  be 
used  by  State  educational  agencies, 
local  education  agencies,  institutions  of 
higher  education,  and  other  non-profit 
organizations,  to  apply  for  Federal 
Activities  grants  under  the  Drug  Free 
Schools  and  Communities  Program.  The 
Department  will  evaluate  the  data 
collected  and  award  grants  for  programs 
that  support  model  development, 
dissemination,  technical  assistance,  and 
curriculum  development  activities  for 
drug  and  alcohol  abuse  education  and 
prevention. 
Type  of  Review:  New 
Title:  Fast  Response  Survey— Survey  of 

Arts  and  Humanities  Education 
Agency  Form  Number:  E5O-30P         I 
Frequency:  Non-recurring 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 
Responses:  700;  Burden  Hours:  350 
Recordkeeping  Burden: 
Recordkeepers:  0:  Burden  Hours:  0 

Abstract:  This  survey  will  collect       I 
information  from  school  district  about  ' 
the  policies  and  practices  of  local  school 
systems  as  they  pertain  to  arts  and 
humanities  education.  The  Department 
will  use  this  data  for  a  Congressionally 
mandated  report. 

Office  of  Management  I 

Type  of  Review:  Reinstatement 
Title:  Request  for  Advance 

Reimbursement  | 

Agency  Form  Number:  ED  PMS  270 
Frequency;  On  occasion 
Affected  Public:  State  or  local 

governments;  businesses  or  other  for 

profit;  small  businesses  or 

organizations 
Reporting  Burden: 

Responses:  66,000;  Burden  Hours:  1,150 
Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  O. 

Abstract:  This  is  a  cash  request  form 
which  is  used  by  approximately  5500 
recipients  to  obtain  grant  funds  from  the 
Department  of  Education.  Recipients  are 
required  to  schedule  for  one  advance 
within  the  month  to  correspond  to 
disbursement  needs,  also,  the  recipient 
is  required  to  report  actual  cash  on  hand 
as  of  the  request  date. 
Type  of  Review:  Reinstatement 
Title:  Federal  Cash  Transactions  Report 
Agency  Form  Number  ED  PMS  272 
Frequency:  On  occasion 
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Affected  Public:  Slate  or  local 
governments;  business  or  other  for 
profit;  non-profit  institutions 

Reporting  Burden; 

Responses;  30.000;  Burden  Hours;  90,000 

Recordkeeping  Burden: 

Recordkeepers;  0;  Burden  Hours:  0 
Abstract:  This  report  collects  cash 

disbursement  information  from 

recipients  of  grant  awards  in  order  for 

the  Department  to  monitor  Federal  cash 

advances  to  grantees. 

Office  of  Postsecondary  Education 

Type  of  Review;  Revised 

Title:  Application  for  Grants  and 

Contracts  Under  the  Veterans 

Education  Outreach  Program 
Agency  From  Number;  ED  269 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 
Responses;  800;  Burden  Hours;  800 
Recordkeeping  Burden; 
Recordkeepers;  0;  Burden  Hours:  0 

Abstract;  This  application  will  be 
used  by  institutions  of  higher  education 
to  apply  for  grants  under  the  Veterans 
Education  Outreach  Program.  The 
Department  uses  the  data  collected  to 
award  grants  to  all  eligible  institutions 
that  provide  special  educational 
services  to  veterans. 
Type  of  Review;  New 
Title:  Loan  Application  for  the  College 

Facilities  Program 
Agency  Form  Number;  E40-14P 
Frequency;  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden; 

Responses:  1000;  Burden  Hours:  8000 
Recordkeeping  Burden; 
Recordkeepers;  0;  Burden  Hours:  0. 

Abstract:  This  application  will  be 
used  by  institutions  of  higher  education 
to  apply  for  loan  funds  under  the 
College  Facilities  Loan  Program. 
Information  submitted  by  the 
institutions  will  be  evaluated  by  the 
Department  and  used  as  a  basis  for 
obligating  program  funds  for  the 
construction,  reconstruction,  and 
renovation  of  housing  and  other  college 
facilities. 

Type  of  Review;  Reinstatement 

Title;  Application  for  New  and 
Continuing  Grants  Under  the 
Cooperative  Education  Program 

Agency  Form  Number;  ED  1193 

Frequency;  Annually 

Affected  Public;  Non-profit 

Reporting  Burden: 

Responses:  357;  Burden  Hours;  3376 

Recordkeeping  Burden; 

Recordkeepers;  0;  Burden  Hours;  0. 
Abstract;  This  application  is  used  by 

institutions  of  higher  education  to  apply 

for  grants  under  the  Cooperative 


Education  Program.  The  Department 
uses  the  data  collected  to  evaluate 
proposals  for  cooperative  education 
programs  and  to  oWigate  program  funds. 

Office  of  Special  Education  and 
Rehabilitation  Services 

Type  of  Review:  New 
Title:  Study  of  Programs  of  Instruction 
for  Handicapped  Children  and  Youth 
in  Day  and  Residential  Facilities 
Agency  Form  Number;  B20-23P 
Frequency:  Once  only 
Affected  Public;  State  or  local 
governments;  business  or  other  for- 
profit;  non-profit  institutions;  small 
business  or  organizations 
Reporting  Burden: 
Responses:  540;  Burden  Hours:  1344 
Recordkeeping  Burden: 
Recordkeepers:  0:  Burden  Hours;  0. 
Abstract:  This  survey  will  collect 
information  from  principals  and 
directors  of  day  and  residential  schools 
for  children  with  handicaps.  The 
Department  needs  this  information  to 
evaluate  program  and  population 
characteristics  in  this  segment  of 
educational  services  to  handicapped 
persons. 

Type  of  Review:  New 
Title;  Application  for  Preschool  Grants 
Program  Under  the  Education  of  the 
Handicapped  Act 
Agency  Form  Number:  E20-24P 
Frequency;  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden; 
Responses:  57;  Burden  Hours:  342 
Recordkeeping  Burden; 
Recordkeepers;  0;  Burden  Hours:  0. 
Abstract:  This  application  will  be 
used  by  State  educational  agencies  to 
apply  for  for  grants  under  the  Preschool 
Grant  Program.  The  Department  will  use 
the  data  collected  to  determine  a  State's 
eligibility  to  receive  grant  awards  for 
programs  that  serve  handicapped 
children  ages  three  through  five. 
Type  of  Review:  New 
Title:  Report  of  the  Estimated  Total 
Number  of  Handicapped  Children 
Ages  3-5  Expected  to  be  Receiving 
Special  Education  and  Related 
Services 
Agency  Form  Number;  E20-25P 
Frequency:  One  time  only 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 
Responses;  57;  Burden  Hours:  228 
Recordkeeping  Burden: 
Recordkeepers;  0;  Burden  Hours;  0. 

Abstract:  This  form  will  be  used  by 
State  educational  agencies  to  report  the 
estimated  number  of  children  ages  3-5 
years  old,  who  will  be  receiving  special 


education  and  related  services  under  the 
Education  of  the  Handicapped  Act  in 
the  1987-88  school  year.  The 
Department  will  use  the  data  collected 
to  award  preschool  grants  for  the  1987- 
88  school  year  based  on  the  number  of 
eligible  children  reported. 

|FR  Doc.  87-7777  Filed  4-7-87;  8:45  am) 

BILLING  CODE  4000-0 1-M 


Office  for  CM!  Rights;  Higher 
Education  Desegregation  Plan 
Implementation 

agency:  Department  of  Education. 
action:  Notice  of  Availability. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  for  Civil  Rights  proposed 
factual  reports  on  public  higher 
education  desegregation  plan 
implementation  by  Arkansas,  Delaware. 
Florida,  Georgia,  Missouri  (3  institutions 
only).  North  Carolina  (community 
college  system  only),  Oklahoma,  South 
Carolina,  Virginia,  and  West  Virginia  (1 
institution  only)  are  available  for 
inspection  by  the  public  from  9:00  a.m. 
to  4:00  p.m..  Washington,  DC  lime, 
Monday  through  Friday,  excluding 
Federal  holidays,  at  the  following 
location:  U.S.  Department  of  Education, 
Switzer  Building,  330  C  Street,  SW., 
Room  3129,  Washington.  DC  20202. 

This  action  is  taken  to  obtain  public 
comments  on  the  reports  before  final 
decisons  are  made  on  compliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1984. 
These  states'  higher  education 
desegregation  plans  expired  in  the  1985- 
86  academic  year. 

dates:  The  reports  will  be  available 
until  )une  8. 1987. 

FOR  FURTHER  INFORMATION:  Contact 

Gloria  Wilkinson  at  202-732-1213. 

Dated:  March  31. 1987, 
Alicia  Coro. 

Acting  Assistant  Secretary  for  Civil  Rights. 
jFR  Doc.  87-7780  Filed  4-7-87;  8:46  am] 
BaUNO  COM  4000-01-M 

National  Advisory  Council  on  Women's 
Educational  Programs;  Meeting 

agency:  National  Advisory  Council  on 
Women's  Educational  Programs, 
Education. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
National  Advisory  Council  on  Women's 
Educational  Programs  and  its  Executive; 
Federal  Policies,  Practices  and 
Programs;  WEEA  Program  and  Civil 
Rights  Committees.  The  agenda  will 
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include  orientation,  legislation  up-date, 
budget  review,  committee  reports, 
distribution  of  annual  report  and 
Council  calendar.  This  notice  also 
describes  the  function  of  the  Council. 
Notice  of  this  meeting  is  required  under 
section  10(a](2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  April  22. 1987:  8:30  a.m.  to  close 
of  business — Executive  Committee 
Meeting. 

April  22. 1987: 10:15  a.m.  to  3:30  p.m.— 
orientation  and  related  activities. 

April  23, 1987:  9:00  a.m.  to  10:00  a.m.— 
General  session  10:00  a.m.  to  close  of 
business — Committee  meetings. 

April  24, 1987:  9:00  a.m.  to  close  of 
business — Full  Council  Meeting. 
ADDRESSES:  All  meetings  will  be  held  at 
the  Embassy  Row  Hotel.  2015 
Massachusetts  Ave..  NW.,  Washington. 
DC  20036.  The  April  22. 1987  meeting 
will  be  held  in  the  Board  Room  of  the 
Embassy  Row  Hotel;  the  April  23. 1987 
meetings  will  be  held  in  the 
Winlergarden  Atrium  of  the  Embassy 
Row  Hotel  and  the  Full  Council  meeting 
of  April  24. 1987  will  be  held  in  the 
Board  Room  of  the  Embassy  Row  Hotel. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Weber,  Executive  Director- 
Designate.  National  Advisory  Council 
on  Women's  Educational  Programs.  2000 
L  Street.  NW..  Suite  568,  Washington, 
DC  20036,  (202)  634-6105. 
SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Women's 
Educational  Programs  is  established 
pursuant  to  Pub.  L.  95-561.  The  Council 
is  mandated  to  (a)  advise  the  Secretary 
on  matters  relating  to  equal  education 
opportunities  for  women  and  policy 
matters  relating  to  the  administration  of 
the  Women's  Educational  Equity  Act  of 
1978:  (b)  make  recommendations  to  the 
Secretary  with  respect  to  the  allocation 
of  any  funds  pursuant  to  the  Act. 
including  criteria  developed  to  insure  an 
appropriate  geographical  distribution  of 
approved  programs  and  projects 
throughout  the  Nation;  (c)  make 
recommendations  to  the  Secretary  with 
respect  to  the  establishment  of  program 
priorities;  (d)  make  such  reports  as  the 
Council  determines  appropriate  to  the 
President  and  Congress  on  the  activities 
of  the  Council;  and  (e)  disseminate 
information  concerning  the  activities  of 
the  Council. 

The  Executive  Committee  will  meet 
on  Wednesday,  April  22. 1987  from  8:30 
a.m.  until  close  of  business.  The  agenda 
will  include  discussion  of  the  '86  annual 
reporL  budget  review  and  Council 
calendar. 


The  meetings  of  the  Federal  Policies. 
Practices  and  Programs;  Civil  Rights; 
and  WEEA  Program  Committees  will 
take  place  on  Thursday.  April  23. 1987 
from  10:00  a.m.  until  noon  when  they 
will  recess  for  lunch.  At  2:00  p.m.  the 
committees  will  reconvene  until  close  of 
business.  The  agenda  will  include 
general  discussion  and  committee 
mission  statement  discussion. 

The  full  Council  will  meet  on  Friday. 
April  24, 1987  from  9:00  a.m.  until  close 
of  business.  The  agenda  will  include 
disciission  of  '86  and  "87  aimual  reports; 
committee  reports;  Budget  review; 
WEEA  site  visit  budgeting  and  Council 
calendar. 

The  meeting  of  the  Council  is  open  to 
the  public.  Records  will  be  kept  of  the 
proceedings  and  will  be  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Women's 
Educational  Programs.  2000  L  Street. 
NW..  Suite  568.  Washington.  DC  20036. 

Signed  at  Washington.  DC,  on  March  31. 
1987. 

Patricia  A.  Weber. 
Executive  Director— Designate. 
|FR  Doc.  87-7899  Filed  4-7-87:  8:45  am] 

BtLLMtG  CODE  4000-0 1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Not.  CP87-247-000  et  al.] 

Natural  Gas  Certificate  Filings;  Ptiillips 
Natural  Gas  Co.  et  aL 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Phillips  Natural  Gas  Company 

(Docket  No.  CP87-247-O001 
March  31. 1987. 

Take  notice  that  on  March  12. 1987. 
Phillips  Natural  Gas  Company  (Phillips 
Gas)  800-A  Plaza  Office  Building. 
Bartlesville,  Oklahoma  74004,  filed  in 
Docket  No.  CP87-247-000  an  application 
pursuant  to  section  7{c)  of  the  Natural 
G^  Act  (NGA)  and  S  284.224  of  the 
Corimission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  that  would  authorize  Phillips 
Gas  to  transport  natural  gas  on  behalf  of 
others  pursuant  to  Commission  Order 
No.  436,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Phillips  states  that  it  is  a  "Hinshaw" 
pipeline  company  that  is  not  subject  to 
the  jurisdiction  oif  the  Commission  by 
reason  of  Section  1(c)  of  the  NGA 


Phillips  Gas  proposes  that  capacity  in 
excess  of  its  affiliated  end-use  industrial 
transportption  customers'  needs  will  be 
used  to  serve  firm  or  interruptible 
natural  gas  transportation  for  others  by 
receiving  gas  into  its  Texas  Border 
Gathering  System  (TBGS)  pipeline  near 
Denision.  Texas,  or  other  receipt  points 
for  redelivery,  less  fuel  and  unaccounted 
for  losses,  at  any  point  between  Phillips 
Gas  and  the  Shipper(s). 

Phillips  Gas  states  that  its  , 

transportation  rates  are  regulated  by  the 
Texas  Railroad  Commission  (TRC)  and 
that  it  elects,  pursuant  to  284.123(b)(l)(ii) 
to  use  the  rates  contained  in  one  of  its 
effective  intrastate  transportation  rate 
schedules  on  file  with  the  TRC. 

Comment  date:  April  21. 1987.  in 
accordarice  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Mountain  Fuel  Resources,  Inc. 

(Docket  No.  CP85-78-0(nl 
April  1. 1$87. 

Take  notice  that  on  March  6, 1987. 
Mountain  Fuel  Resources,  Inc.  (MFR), 
Post  Office  Box  11368,  Salt  Lake  City. 
Utah  84139.  filed  in  Docket  No.  CP85-7ft- 
001,  pursuant  to  section  7{c)  of  the 
Natural  Gas  Act  an  amendment  to  its 
application  in  Docket  No.  CP85-7&-O00. 
filed  on  October  31. 1984,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  filed  with  the  Conmiission  and 
open  to  pubhc  inspection. 

MFR  requests  that  the  original 
application  be  amended  to  add  an  April 
15, 1985,  gas  transportation  agreement 
with  Cordillera  Corporation  (Cordillera), 
so  as  to: 

(1)  Increase  the  maximum  daily  gas 
transportation  and  delivery  limitation 
from  1,000  to  5,000  Mcf  of  natural  gas 
per  day  on  behalf  of  Cordillera; 

2.  Include  a  new  receipt  point  for 
Cordillera  at  the  interconnection  of 
MFR's  interstate  transmission  facilities 
and  gathering  facilities  located  in 
Section  19,  Township  13  South.  Range  7 
East.  Carbon  County.  Utah;  and 

(3)  Incorporate  the  gas  transportation 
agreement  into  its  tariff  as  revised  Rate 
Schedule  X-34. 

Comment  date:  April  22. 1987.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
3.  Southern  Natural  Gas  Company 

(Docket  No.  CP87-256-000| 
Aprill.|1987. 

Take  notice  that  on  March  18, 1987. 
Southern  Natural  Gas  Company 
(Southern).  P.  O.  Box  2563,  Birmingham, 
Alabama  35202,  filed  in  Docket  No. 
CP87-25&-000  an  application  pursuant  to 
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section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
until  October  31. 1988,  the  transportation 
of  natural  gas  for  the  City  of  LaGrange, 
Georgia  (LaGrange).  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  requests  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  transport  gas 
on  behalf  of  LaGrange  in  accordance 
with  the  terms  and  conditions  of  a 
transportation  agreement  between 
LaGrange  and  Southern  dated  February 
20, 1987,  (agreement). 

It  is  stated  that  subject  to  the  receipt 
of  all  necessary  governmental 
authorizations.  Southern  has  agreed  to 
transport  on  an  interruptible  basis  up  to 
4.6  billion  Btu  equivalent  of  gas  per  day 
purchased  by  LaGrange  from  SNG 
Trading  Inc.  (SNG).  Southern  requests 
that  the  Commission  issue  a  limited- 
term  certificate  for  a  term  expiring  on 
October  31. 1988. 

The  agreement,  it  is  said,  provides 
that  LaGrange  would  cause  gas  to  be 
delivered  to  Southern  for  transportation 
at  various  existing  points  of  delivery  on 
LaGrange's  contiguous  pipeline  system 
as  specified  in  Exhibit  F  to  the 
Application.  Southern  states  that  it 
would  redeliver  to  LaGrange  at  the  City 
of  LaGrange  Meter  Station  No.  2  located 
in  Troup  County.  Georgia,  an  equivalent 
quantity  of  gas  less  3.25  percent  of  such 
amount  which  shall  be  deemed  to  have 
been  used  as  compressor  fuel  and 
company-use  gas  (including  system 
unaccounted-for  gas  losses);  less  any 
and  all  shrinkage,  fuel  or  loss  resulting 
from  or  consumed  in  the  processing  of 
gas;  and  less  LaGrange's  pro  rata  share 
of  any  gas  delivered  for  LaGrange's 
account  which  is  lost  or  vented  for  any 
reason. 

Southern  states  that  LaGrange  has 
agreed  to  pay  Southern  each  month,  the 
following  transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  LaGrange  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  LaGrange  do  not  exceed  the  daily 
contract  demand  of  LaGrange.  the 
transportation  rate  would  be  39.9  cents 
per  million  Btu  equivalent;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  LaGrange  under 
any  and  all  transportation  agreements 
with  Southern,  when  added  to  the 
volumes  of  gas  delivered  under 
So'-thern's  Rate  Schedule  OCD  on  such 


day  to  LaGrange  exceed  the  daily 
contract  demand  of  LaGrange.  the 
transportation  rate  for  the  excess 
volumes  would  be  64.9  cents  per  million 
Btu  equivalent. 

Southern  states  that  it  also  proposes 
to  collect  from  LaGrange  the  GRI 
surcharge  of  1.52  cents  per  Mcf  or  such 
other  GRI  surcharge  funding  which  is 
applicable. 

Southern  states  that  the 
transportation  arrangement  would 
enable  LaGrange  to  diversify  its  natural 
gas  supply  sources  and  to  obtain  gas  at 
competitive  prices.  In  addition,  it  is  said 
that  Southern  would  obtain  take-or-pay 
relief  on  all  volumes  transported 
pursuant  to  the  agreement. 

Comment  date:  April  22, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 

[Docket  No.  CP87-258-000] 
April  1, 1987. 

Take  notice  that  on  March  19. 1987. 
Southern  Natural  Gas  Company 
(Southern),  P.  O.  Box  2563.  Birmingham. 
Alabama  35202.  filed  in  Docket  No. 
CP87-258-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  transport  gas  on  behalf  of 
Amax  Nickel.  Inc..  (Amax)  for  use  in  its 
Braithwaite.  Louisiana,  plant,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  transport 
natural  gas  for  Amax  in  accordance 
with  the  terms  and  conditions  of  a 
transportation  agreement  between 
Amax  and  Southern  dated  February  26, 
1987.  Southern  states  it  has  agreed  to 
transport  on  an  interruptible  basis  up  to 
3  billion  Btu  equivalent  of  natural  gas 
per  day  purchased  by  Amax  from  SNG 
Trading  Inc..  and  Seagull  Marketing 
Services,  Inc.  Southern  requests  that  the 
Commission  issue  a  limited-term 
certificate  for  a  term  expiring  on 
October  31, 1988. 

Southern  states  that  the 
transportation  agreement  provides  for 
Amax  to  cause  natural  gas  to  be 
delivered  to  Southern  for  transportation 
at  various  existing  points  on  Southern's 
contiguous  pipeline  system  in  the  Breton 
Sound  and  Main  Pass  Areas,  offshore 
Louisiana,  and  Plaquemines.  St.  Mary, 
and  St.  Martin  Parishes.  Louisiana. 
Southern  states  it  would  redeliver  to 
Amax  at  the  Amax  Meter  Station. 
Plaquemines  Parish,  Louisiana,  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  such  amount  which  shall  be 
deemed  to  have  been  used  as 


compressor  fuel  and  company-use  gas 
(including  system  unaccounted-for  gas 
losses):  less  any  and  all  shrinkage,  fuel 
or  loss  resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  Amax's  pro- 
rata share  of  any  gas  delivered  for 
Amax's  account  which  is  lost  or  vented 
for  any  reason. 

Southern  states  that  Amax  has  agreed 
to  pay  Southern  each  month  34.8  cents 
per  MMBtu  of  gas  redelivered  by 
Southern.  Additionally,  Southern  states 
it  would  collect  from  Amax  the  GRI 
surcharge  of  1.52  cents  per  Mcf  of  gas  or 
any  such  other  GRI  funding  unit  or 
surcharge  as  hereafter  prescribed. 

Southern  states  that  the 
transportation  arrangement  would 
enable  Amax  to  diversify  its  natural  gas 
supply  sources  and  to  obtain  gas  at 
competitive  prices.  Southern 
additionally  states  it  would  obtain  take- 
or-pay  relief  on  all  volumes  Amax  may 
obtain  from  its  suppliers. 

Comment  date:  April  22, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP86-647-001J 
April  1. 1987. 

Take  notice  that  on  March  11. 1987. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant),  P. 
O.  Box  2511,  Houston,  Texas  77001.  filed 
in  Docket  No.  CP86-647-001  an 
amendment  to  its  application  filed  in 
Docket  No.  CP86-647-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  reflect  the  deletion  of  two  proposed 
points  of  receipt  and  the  corresponding 
point  of  delivery,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

In  Docket  No.  CP86-647-000.  applicant 
requested  authority  to  provide  an 
interruptible  transportation  service  for 
Mobil  Oil  Exploration  &  Producing 
Southeast,  Inc.;  Mobil  Exporation  and 
Producing  North  America,  Inc.:  and 
Mobil  Producing  Texas  and  New 
Mexico,  Inc,  (Mobil)  of  up  to  162,000  dt 
of  natural  gas  per  day  from  various 
points  of  receipt  located  onshore  and 
offshore  Louisiana,  offshore  Texas,  and 
Mississippi  to  various  points  of  delivery 
to  interstate  pipelines  with  whom 
Applicant  is  interconnected.  Applicant 
now  states  that  alternative 
arrangements  have  been  made  for  the 
transportation  of  Mobil's  Mississippi 
reserves.  Applicant  proposes  in  Docket 
No.  CP87-647-001  to  amend  its 
application  to  delete  the  proposed 
points  of  receipt  from  Mobil  in  the 
Bovina  and  Oakridge  Fields,  Warren 
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County.  Mississippi,  and  to  delete  the 
corresponding  point  of  delivery  to    - 
United  Gas  Pipe  Line  Company  at 
Bovina.  and  the  transportation  service 
proposed  therein. 

Comment  date;  April  2Z  1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

6.  Texas  Gas  Transmission  Corporation 

lUod^el  No.  CP87-7-0Cn) 
April  1. 1987. 

Take  notice  that  on  March  9. 1987. 
Texas  Gas  Transmission  Corporation 
(Applicant).  P.O.  Box  1160,  Owensboro 
Kentucky  42302,  filed  in  Docket  No. 
CP87-7-boi.  an  amendment  to  its 
application  for  a  certiHcate  of  public 
convenience  and  necessity  filed  in 
Docket  No.  CP87-7-000  pursuant  to 
section  7  of  the  Natural  Gas  Act 
requesting  that  the  contract  demand  of 
Louisville  Gas  and  Electric  Company 
(LG&E)  be  decreased  to  215.000  MMBtu 
of  natural  gas  per  day  from  the  original 
request  of  231,753  MMBtu  of  natural  gas 
per  day.  and  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

On  October  3. 1986.  Applicant  filed  an 
application  in  Docket  No.  CP87-7-000 
requesting  authority  to  increase  the 
contract  demand  for  twenty-one  of  its 
existing  customers,  for  a  total  increase 
in  contract  demand  of  17,495  MMBtu  of 
natual  gas  per  day.  Applicant  states  that 
its  requested  authority  to  decrease  the 
contract  demand  of  one  existing 
customer,  LG&E.  by  436  MMBtu  of 
natural  gas  per  day.  Applicant  states 
that  although  LC&E's  original  requested 
reduction  was  in  excess  of  436  MMBtu 
of  natural  gas  per  day,  of  the  above- 
referenced  requests  for  increases  in 
contract  demand,  only  436  MMBtu  of 
natural  gas  was  available  in  the  same 
sales  zone  and  under  the  same  sales 
rate  schedule  to  offset  the  requested 
reduction,  as  required  under  Section  13.2 
of  the  General  Terms  and  Conditions  of 
Applicants  tariff. 

Applicant  states  that  it  proposes  to 
amend  its  application  in  Docket  No.  07- 
7-000  to  request  an  increase  in  the 
original  amount  of  contract  demand 
reduction  proposed  for  LG&E.  bringing 
the  total  reduction  to  16,753  MMBtu  per 
day,  for  an  effective  contract  demand  of 
215.000  MMBtu  per  day.  Applicant 
requests  the  waiver  of  any  and  all 
appliuible  Commission  regulations 
necessary  to  make  the  reduction  in 
contract  demand  for  LG&E  effective  on 
March  1. 1987. 

Applicant  states  that  the  requested 
reduction  and  the  effective  date  is  the 


result  of  a  mutual  agreement  between 
the  pcffties  and  it  is  required  by  the 
public  convience  and  necessity. 

Conment  date:  April  22, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  die  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Comaiission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convience  and  necessity.  If  no  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provded 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  to  be  represented  at  the  hearing. 
Keneth  F.  Pkimb, 
Secretary. 
|FR  Oo&  87-7605  Fii«d  4-7-87;  &'4S  wnj 
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(Docket  Na  CI87-386-000] 

AmeHcan  Central  Gas  PipeHne  Corp.; 
Application 

April  .1, 1967. 

Take  notice  that  on  March  23, 1987, 
American  Central  Gas  Pipeline 


Corporation  (American  Central), 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  (NCA).  and  Parts  154 
and  157  of  the  Regulations  of  the  Federal 
Energy  Regulaforj'  Commission 
(Commission).  18  CFR  Parts  154  and  157. 
applied  fof  a  blanket  certificate  of 
public  convenience  and  necessity  (1) 
authorizing  sales  for  resale  of  natural 
gas  in  interstate  commerce  by  American 
Central:  (2)  authorizing  sales  for  resale 
of  natural  gas  in  interstate  commerce  by 
the  certain  producers  from  whom 
American  Central  purchases  natural  gas 
as  described  herein:  (3)  authorizing  sales 
for  resale  of  natural  gas  in  interstate 
commerce  by  certain  producers  through 
American  Central  acting  as  their  agent; 
and  (4)  authorizing  pregranted 
abandonment  of  sales.  American 
Central  requests  such  authorizations  for 
an  unlimited  duration. 

American  Central  states  that  such 
authorities,  if  granted,  will  enable 
American  Central  to  sell  natural  gas  in 
the  spot  market  which  rt  purchases  from 
certain  producers,  that  have  received 
prior  abandonment  approval  and  gas 
which  has  not  previously  been  sold  in 
interstate  commerce  but  which  if  sold 
would  require  a  certificate  for  sale,  as 
described  more  fully  in  its  application. 
Such  authority  will  also  enable 
American  Central  to  act  as  agent  for 
certain  producers  in  the  sale  for  resale 
of  their  gas  in  the  spot  market. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  20, 
1987,  file  widi  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  with  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceediog.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  adviser,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Cari>eU. 

Acting  Secretary. 

(PR  Doc.  87-7758  Filed  ♦-7-87:  B:4S  •»{ 
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I  Docket  No.  a87-3»4-0001 

ARCO  Oil  Gas  Co^  Division  of  Atlantic 
Richfield  Co^  Apiriication 

April  3. 1987. 

Take  noUce  Ihat  on  March  25. 1987. 
ARCO  Oil  and  Gas  Company,  a  Division 
of  Atlantic  Richfield  Company  (ARCO) 
filed  an  apphcation  requesting  the 
Federal  Energy  Regulatory  Commission 
(Commission]  to  issue  an  Order 
Permitting  and  Approving  a  Blanket 
Limited-Term  Certificate  for  Sales  for 
Resale  with  Pregranted  Abandonment 
upon  the  expiration  of  the  term  of  such 
sales.  The  requested  authorizations 
would  enable  ARCO  to  initiate  sales  of 
gas  into  interstate  commerce  from 
acreage  subject  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act 
which  is  currently  not  dedicated  by 
contract  to  a  specific  purchaser. 

ARCO  asked  that  the  Commission 
also:  (1)  Grant  the  requested  authority 
for  a  term  of  three  years;  (2)  include  the 
undedicaf ed  interests  of  coowners  in  the 
same  wells  under  the  requested 
authorizations:  (3)  waive  requirements 
under  section  154  and  271  of  the 
Commission's  Regulations  concerning 
the  establishment  and  maintenance  of 
rate  schedules  and  blanket  affidavits: 
and  (4)  include  categories  of  gas 
qualifying  for  a  maximum  lawful  price 
prescribed  by  section  109  or  102(dJ  of 
the  Natural  Gas  Policy  Act  of  1978  from 
wells  drilled  offshore  on  old  OCS  leases. 

ARCO  states  that  the  requested 
authority  will  give  ARCO  maximum 
flexibility  in  moving  new  gas  supplies 
from  wellhead  to  l>umer  tip  at  market 
responsive  prices,  and  thus  serve  the 
public  interest  by  promoting  competition 
in  the  nationwide  gas  market 

Any  person  desiring  to  be  head  or  to 
make  any  protests  with  reference  to  said 
application  should  on  or  before  April  20. 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20436.  a  petition  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
SS  385.211.  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  the  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised.  U  will  be 


uimecessary  for  Applicants  to  appear  or 

to  be  represented  at  the  hearing. 

Lois  D.  CasfaeU. 

Acting  Secretory. 

[FR  Doc.  87-7758  Filed  4-7-87;  8:45  am] 
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(Docket  Na  Cie7-360-000] 

Coastal  Oil  ft  Gas  Corp.;  Application 
for  Limited-Term  Blanket 
Abandonment  and  Umited-Tenii 
Blanket  Certificate  With  Pre-Granted 
Abandorenent 

April  3. 1987. 

Take  notice  that  on  March  11, 1987. 
Coastal  Oil  &  Gas  Corporation  (Coastal) 
filed  an  Application  pursuant  to  sections 
4  and  7  of  the  Natural  Gas  Act  (NGA) 
and  Parts  154  and  157  and  §  2.77  of  the 
Regulations,  requesting;  (1)  Limited-term 
blanket  authorization  to  abandon  sales 
by  Coastal  (or  its  co-owners  in  the  same 
production)  of  certificated  gas  released 
by  the  original  pipeline-purchaser  and 
(2)  limited-terra  blanket  certificate 
authorization  with  pre-granted 
abandonment  for  sales  for  resale  in 
interstate  commerce  of  gas  released  by 
the  original  pipeline-purchaser  and 
covered  by  such  blanket  limited-term 
abandonment.  The  authorizations 
requested  would  be  for  a  three-year 
term  without  supply  or  market 
restrictions  and  widiout  limitation  on 
vintage  of  gas.  as  more  fully  described 
in  the  Application  which  is  on  file  widi 
the  Commission  and  open  for  public 
inspection. 

Coastal  states  that  the  authorizations 
sought  herein,  if  granted,  will  enable 
Coastal  (and  its  co-owners)  to  sell  on  a 
short-terra  and  spot  basis  natural  gas 
that  remains  subject  to  the 
Commission's  NGA  jursidiction.  but  has 
been  released  by  the  original  pipeline- 
purchasers.  The  authorizations 
requested  in  this  proceeding,  it  is 
alleged,  would  enable  Coastal  to 
continue  and  to  expand  its  ability  to  sell 
gas  on  an  expeditious  basis  to  meet 
market  needs.  Sales  volumes,  prices, 
purchasers  and  delivery  points  will  vary 
from  sale  to  sale. 

Further.  Coastal  has  requested  a 
waiver  of  Cooimission  rules  and 
regulations  to  the  extent  necessary  to 
implement  the  authorizations  requested 
including,  without  limitation,  filings 
required  under  §§  154.94(h)  and 
154.94(k).  and  Part  271  of  the  regulations. 

Coastal  asserts  that  the  authorizations 
requested  herein  are  consistent  with  the 
Commission's  recent  orders  in  NICOR 
Exploration  Company.  Docket  No.  CI87- 
708-000  (issued  December  22, 1986); 
Soaal  ExpJoration  Company,  Docket  No. 


Cla6-403-O00  (issued  December  29, 
1986):  and  ANR  Pipeline  Company,  et 
a!..  Docket  Nos.  C186-637-00a  et  al. 
(issued  January  21. 1987). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  April 
20, 1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lots  D.  Cashell, 
Acliag  Secretary. 
[FR  Doc.  87-7760  Filed  4-7-87;  a4S  am| 

BIUJNO  COOC  STir-OI-H 


(Docket  Nol  CIB7-353-O00J 

Kenrell  Petroleum  Resources,  Inc; 
Application 

April  3, 1987. 

Take  notice  that  on  March  la  1967. 
Kenrell  Petroleum  Resources,  Inc. 
(Kenrell).  of  4545  Post  Oak  Place.  Suite 
250.  Houston,  Texas  77027,  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  [NGA— 15  U.S.C.  717f) 
and  §  157.30  of  the  Commission's 
Regulations  (18  CFR  157.30  (1986)),  for  a 
three-year  limited-term  blanket 
abandonment  for  initial  sales  and  a 
three-year  pregranted  abandonment  for 
subsequent  sales,  both  to  be  made  under 
its  small  producer  certificate  exemption 
(for  which  an  application  is  currently 
pending  in  Docket  No.  CS87-48-000  as 
noticed  March  3. 1987). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  20, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  I*ractice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  <he  proceeding. 
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Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  87-7761  Filed  4-7-87:  8:45  am] 
BILUNG  COOC  6717-01-M 

(Docket  No.  ES87- 19-000] 

MDU  Resources  Group,  Inc.; 
Application 

March  31,  1987. 

Take  notice  that  on  March  23, 1987, 
MDU  Resources  Group,  Inc.  (Applicant), 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act,  seeking  an  Order  (a) 
exempting  the  Applicant  from  the 
competitive  bidding  requirements  of  the 
Act  and  (b)  authorizing  the  issuance  of 
up  to  1.000,000  shares  of  Common  Stock, 
par  value  $5,  pursuant  to  Applicant's 
Automatic  Dividend  Reinvestment  and 
Stock  Purchase  Plan. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  22, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  87-7762  Filed  4-7-87:  8:45  am] 

MLUNO  COOE  1717-01-M 


[Docket  No.  CP87-225-O0C] 

South  Jersey  Gas  Company, 
Complainant  and  SunOlln  Chemical 
Company,  Respondent;  Complaint 

April  3,  1987. 

Take  notice  that  on  February  27, 1987, 
South  Jersey  Gas  Company 
(Complainant),  One  South  Jersey  Plaza, 
FoUom.  New  jersey  08037.  filed  in 


Docket  No.  CP87-225-000  a  complaint, 
pursuant  to  §  385.206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206),  against 
SunOlin  Chemical  Company 
(Respondent)  for  engaging  in  the 
construction  or  extension  of  facilities  for 
the  transportation  of  natural  gas  in 
interstate  commerce  without  prior 
Federal  Energy  Regulatory  Commission 
certification,  all  as  more  fully  set  forth  in 
the  complaint  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Complainant  states  that  in  late 
January  1987,  Respondent  initiated 
construction  or  extension  of  pipeline 
facilities  in  New  Jersey  necessary  for 
the  delivery  of  gas  supplies  from 
Claymont,  Delaware  to  B  F  Goodrich 
Company's  (Goodrich)  plant  in 
Pedricktown,  New  Jersey.  Complainant 
further  states  that  Respondent  and 
Goodrich  have  entered  into  a  contract 
under  which,  effective  March  1. 1987, 
Respondent  will  sell  and  transport  to 
Goodrich  approximately  650  Mcf  per 
day  of  gas  supplies  which  are  or  may  be 
"natural  gas"  within  the  meaning  of 
section  2(5)  of  the  Natural  Gas  Act. 
Coniplainant  indicates  that  to  its 
knowledge  no  application  for  a 
certificate  authorizing  such  construction 
or  transportation  has  been  filed  with  the 
Commission. 

Complainant  requests  that 
proceedings  be  instituted  against 
Respondent  requiring  Respondent  to 
show  cause  (1)  why  it  is  not  in  violation 
of  section  7(c)  of  the  Natural  Gas  Act  by 
engaging  in  the  construction  of  facilities 
for  transportation  of  natural  gas  in 
interstate  commerce  without  prior 
authorization,  (2)  why  its  proposed 
transportation  of  natural  gas  in 
interstate  commerce  without  prior 
authorization  would  not  violate  section 
7(c)  of  the  Natural  Gas  Act,  and  (3)  why 
Respondent  should  not  be  required  to 
refrain  from  such  acts  unless  and  until 
an  appropriate  certificate  is  issued  by 
the  Commission.  Complainant  further 
requests  that  Respondent  be  ordered  to 
cease  and  desist  from  the  transportation 
and  construction  of  facilities  until  those 
proceedings  have  been  completed  and 
that  the  sale  pricing  arrangements 
between  Respondent  and  Goodrich  be 
investigated  to  determine  whether  they 
violate  the  Natural  Gas  Policy  Act  of 
1978. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  on  or  before  May  4. 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  Z0426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
reqvirements  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Complainant 
states  that  a  copy  of  the  complaint  has 
been  served  on  Respondent. 
Respondent's  answer  to  the  complaint 
shall  also  be  due  on  or  before  May  4, 
1987. 

Lois  D.  CaBhell. 
Acting  Secretary. 
[FR  Doc.  87-7763  Filed  4-7-87;  8:45  am) 

BILUNG  COOE  e717-01-M 


[Docket  No.  RP87-54-000] 

Southwest  Gas  Corp.;  Request  for 
Southwest  Gas  Corporation  of  Waiver 


April  3, 1S(B7. 

Take  notice  that  on  March  24. 1987, 
Southwest  Gas  Corporation  (Southwest) 
tendered  for  filing  a  request  for  waiver 
of  footnote  one  of  §  154.38(d)(4)  of  the 
Commission's  regulations.  Southwest 
anticipates  purchasing  gas  from 
Canadian  sources.  Southwest  states  that 
the  net  effect  will  be  to  reduce  the 
average  cost  of  gas  on  Southwest's 
system.  As  Southwest  understands  the 
Commission's  rules,  system  gas 
purchases  from  Canadian  sources  may 
not  be  flowed  through  the  PGA  unless 
authorization  through  a  waiver  of  the 
limitation  set  forth  in  the  footnote  is 
obtained.  As  these  will  be  purchased 
gas  costs,  Southwest  is  requesting  this 
waiver  to  include  the  Canadian  costs  in 
its  PGA  adjustments. 

Any  person  desiring  to  be  heard  or  to 
protest  sflid  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  13. 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene..  Copies  of  this  fihng  are  on  file 
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with  the  Commission  and  are  tivailable 
for  public  inspeclion. 
Loi«  D.  CastMtl. 

Acting  SecrHary. 

|FR  Doc.  87-7764  Filed  ♦-7-87:  8:45  am) 

BILLING  CODE  «n7-01-« 


I  Docket  Nos.  TAaS-1-2»-OI  t,  TA«»-9-2»- 
027.  TAS6-1-29-O09.  TA86-S-2»-0Y«,  TA«7- 
1-29-004.  TAt7-4-29-002j 

Transcontinental  Gas  Fipe  Une  Corp^ 
Proposed  Stipulation  and  Agreement 

April  a,  19B7. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  fTransco) 
tendered  for  filing  on  March  31, 1987,  a 
Stipulation  and  Agreement  in  the  above- 
referenced  proceedings.  Transco  also 
filed,  as  an  Appendix  B  to  the 
Agreement,  proposed  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  to  implement  the 
Agreement 

The  major  elements  of  the  settlement 
proposal  are  as  follows: 

In  regard  to  several  of  the  earlier  PGA 
dockets,  issiies  should  be  resolved  {or 
reserved  for  separate  disposition  in  the 
case  of  the  "Title  I "  issue)  with  resp<;ct 
to  gas  purchase  practices  and  "as 
billed"  treatment  of  Sulpetro  import 
quantities  essentially  in  the  same 
fashion  as  provided  in  Transco's  May 
13, 1986  offer  of  settlement,  subject  also 
to  separate  resolution  of  the  "transition 
costs"  issues  as  provided  under  the 
Commission's  severance  orders. 

Rofurtds  shall  be  made{l)  to  alt 
customers  for  Sulpetro  demand  charges 
collected  during  February,  March  and 
April,  1987  ixased  upon  relative  firm 
sales  entitlement  levels,  and  (2)  to  those 
customers  which,  along  with  their  state 
commissions  and  agencies,  do  not 
oppose  the  settlement;  such  refunds 
shall  be  in  the  specific  amounts  set  forth 
on  an  attachment  to  the  settlement. 

Transco  would  reduce  its  PGA  cost  of 
gas  to  $2.1«7/dt  effective  April  1, 1987, 
with  provision  for  Transco  to  assume 
the  risk  of  any  undercollections  of  gas 
costs  above  103%  of  ihat  level  as  to  all 
quantities  purchased  by  those  customers 
which  purchase  at  least  20%  of  their  firm 
sales  entitlements  during  the  period 
April-October  1987.  Refunds  of  any 
actual  costs  below  the  level  reflected  in 
rates  will  be  made  to  all  customers,  and 
surcharges  due  to  any  hif^er  unit  gas 
costs  shall  be  billed  and  collected 
(subject  to  refund  to  the  103%  level  as  a 
refund  iloorl  from  those  customers 
which  purchase  at  less  than  a  20%  sales 
entitlement  level  for  the  period. 

In  accordance  with  Rule  602(0  of  t^e 
Commission's  Rules  of  Practice  and 


Procedure,  the  Commission  wiil  grant  a 
shortened  comment  period  for  parties 
wishing  to  comment  on  this  settlement. 
Initial  comments  should  be  filed  on  or 
before  April  13, 1987,  and  reply 
comments  should  be  Tiled  on  or  before 
April  za  1987  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  IX: 
20428.  Copies  of  this  filing  are  on  file 
with  the  Commissitm  and  are  available 
for  public  inspection. 
Lo'ra  D.  t^ashell. 
Acting  Secretary. 
(PR  Doc.  87-7766  Filed  4-7-87;  B:45  mb) 

eiLLMQ  CODE  STI^^MI 


[Docket  No.  TA»7-4-2»-00a  Ml  1 

Transcontinental  Gas  Pipe  Line  Corp.. 
Proposed  Changes  in  FERC  Gas  Tariff 

April  3, 1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  March  31. 1987,  the 
following  proposed  tariff  sheets  to 
Second  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff: 

Third  Kfviaed  Furtjr-Fourth  Revised  Sheet 

No.  12 
Third  Revised  Forty-Second  Revised  Sheet 

No.  15 
Fourth  Rerised  Sheet  No.  IS-A 
Rrst  Revised  Sheet  No.  250-0 

The  proposed  tariff  sheets  reflect  an 
overall  rate  decrease  of  85.1C  per  dt  in 
the  commodity  chai;ge  under  the  CD,  PS, 
ACQ  aad  S-2  Rate  Schedules,  a 
decrease  of  86.7t  per  dt  in  the 
commodity  charge  under  the  G.  OG,  and 
E  Rate  Schedules,  a  decrease  of  $0.50 
per  dt  in  the  demand  charge  under  the 
CU  Rate  Schedule,  and  a  decrease  of 
SiiXH  per  dt  in  the  demand  charge  under 
the  PS  Rate  Schedule. 

Transco  states  that  this  PGA  filing 
reflects  a  projected  average  cost  of 
purchased  gas  of  approximately  SZ.15 
based  on  projected  system  gas 
purchases  of  750  Mdt/day.  In 
accordance  with  Ordering  Paragraph  (A) 
of  the  Commission's  June  4. 1986  order 
in  Docket  No.  TA88-5-29-003,  Transco 
has  excluded  approximately  Sl.7  million 
from  its  Account  No.  191  related  to  the 
"at  risk"  condition  in  effect  for  the 
period  May,  1986  through  October,  1986. 
Transco  proposes  a  special  transition 
gas  cost  surcharge  to  amortize  S66.2 
million  of  remaining  "transition  costs" 
over  a  3-year  period  commencing  May  1, 
1987.  Additionally.  Transco  proposes  to 
directly  refund  approximately  $1 .4 
million  of  overreoovered  Sulpetro 
demand  ctiarges  related  to  the  month  of 
February  1987, 


Transco  states  that  it  has  mailed 
copies  of  this  filing  to  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  13, 
1987.  Protests  will  be  considei^  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  ^ 

Lob  O.  CashclL 
Acting  Secretary. 

[FR  Uoa  87-7765  Filed  4-7-87;  8:45  *»] 
BiujNo  cooE  vn-»t-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-1S0002;  FltL-3182-41 

Procedures  for  Submission  of  Claims 
for  indemnification  and  Disposal  of 
2.4,5-T  and  SHvcx  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  procedures  for 
requesting  indemnification  arKl  disposal. 

SUUMAinr:  This  Notice  aiuxnoices  that 
EPA  is  accepting  claims  for 
indemnification  and  requests  for 
disposal  for  certain  2.4,5- 
trichloropheaoxy  acetic  acid  (Z4,5-T) 
and  2-(2,43-trichlorophenoxy)  propionic 
acid  (silvex)  pesticides  under  sections 
15  and  19  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
7  U.S.C.  138m  and  136q.  This  Notice 
provides  information  to  persons  who 
may  be  entitled  to  indemnification  for 
losses  suffered  as  a  result  of  regulatory 
actions  taken  by  EPA  with  respect  to 
these  products  and  who  may  wish  to 
request  Federal  disposal  of  eligible 
pesticide  stocks.  It  states  who  may  be 
entitled  to  indemnification  and  bow 
claims  for  Federal  disposal  and 
indemnification  should  be  prepared  and 
submitted  to  the  Agency. 

dates:  All  claims  filed  as  a  result  of  this 
Notice  must  be  received  by  July  7, 1987. 
in  order  to  be  considered. 


11320 


Federal  Register  /  Vol.  52.  No.  67  /  Wednesday,  April  8,  1987  /  Notices 


ADDRESS:  Claims  filed  in  response  to 
this  Notice  must  be  mailed  or  delivered 
to.  and  claims  forms  may  be  obtained 
from:  Mailing  address;  Stanley  Cook. 
Special  Review  Branch  (TS-767C). 
Registration  Division.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  1006.  CM»2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA. 
(703-557-74000). 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Cook  (at  the  address  above). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FIFRA  section  6  authorizes  the 
Administrator  to  take  certain  actions  to 
prohibit  production,  sale,  and  use  of 
pesticide  products  that  cause  danger  to 
human  health  or  the  environment.  The 
Administrator  may  cancel  or  suspend 
the  registration  of  a  pesticide,  depending 
upon  the  degree  of  hazard  posed  by 
continued  registration. 

The  Administrator  may  cancel  a 
pesticide  registration  if  he  finds  that  its 
use  generally  causes  unreasonable 
adverse  on  the  environment.  A  Notice  of 
Intent  to  Canel  becomes  effective  30 
days  after  the  date  the  registrant 
receives  the  notices  or  the  date  the 
notice  is  published,  whichever  is  later, 
unless  an  affected  person  first  requests 
a  hearing.  If  action  is  necessary  to 
prevent  an  imminent  hazard  to  human 
health,  the  Administrator  may  suspend  a 
pesticide  registration,  and  at  the  same 
lime  issue  a  Notice  of  Intent  to  Cancel 
the  registration.  A  suspension  order 
immediately  prohibits  all  sale  or 
distribution  of  the  pesticide  in  both 
intrastate  and  interstate  commerce,  and 
may  also  prohibit  use  of  the  pesticide. 

Based  on  information  concerning 
potential  human  health  risks  posed  by 
certain  uses  of  pesticide  products 
containing  2,4.5-T  or  silvex,  the 
Administrator  issued  an  emergency 
suspension  order  on  February  28. 1979, 
pursuant  to  FIFRA  section  6(c)(3),  for  the 
forestry,  rights-of-way.  and  pasture  uses 
of  2,4.5-T  products,  published  in  the 
Federal  Register  of  March  15. 1979  (44 
FR  15874).  The  Administrator  also 
ordered  emergency  suspensions  of  the 
forestry,  rights-of-way,  pasture,  home 
and  garden,  commercial/ornamental  turf 
and  aquatic  weed  control/ditch  bank 
uses  of  silvex  (44  FR  15897).  From  that 
date  forward,  no  person  could  lawfully 
sell,  distribute  or  use  2,4.5-T  or  silvex 
product  labeled  for  suspended  uses. 

At  the  same  time,  the  Administrator 
issued  Notices  of  Intent  to  Cancel  the 
suspended  uses  (44  FR  15893  and  15917). 
In  accordance  with  FIFRA  section  6, 


each  product  labeled  exclusively  for 
suspended  uses  was  canceled  30  days 
after  publication  of  the  notice,  unless  the 
registrant  or  other  adversely  affected 
person  requested  a  hearing  to  contest 
the  oancellation  of  that  product. 
Although  non-suspended  uses  were  not 
subject  to  those  cancellation  notices,  a 
product  lableled  for  both  suspended  and 
non-suspended  uses  could  not  be  legally 
sold  or  distributed  unless  the  registrant 
submitted  an  application  for  amended 
registration  to  delete  the  suspended  uses 
from  the  label. 

Thereafter.  18  registrants  of  silvex 
pesticides  labeled  for  home  and  garden 
use  entered  into  agreements  with  EPA 
regarding  suspension  and  cancellation 
of  certain  silvex  pesticides.  Each 
agreement  provided  that  the  silvex 
registrations  which  were  the  subject  of 
the  agreement  were  thereby  canceled. 
The  agreements  established  a  procedure 
for  tbe  submission  and  processing  of 
indemnification  claims  and  for  the 
disposal  of  the  pesticides.  Pesticides 
owned  by,  or  purchased  from,  these 
registrants  prior  to  the  suspension  order 
have  been  disposed  of  by  the  Agency  in 
acccwdance  with  the  agreements.  The 
Agency  has  also  processed 
indemnification  claims  in  accordance 
with  the  agreements.  However,  as 
registrants  were  informed  when  they 
entered  the  agreements,  the  Agency 
lacked  the  funds  with  which  to  pay  such 
claims.  Some  registrants  have  brought 
suits  for  indemnification  in  the  U.S. 
Claims  Court  and  have  obtained 
judgments  in  their  favor. 

A  number  of  registrants  requested 
hearings  on  proposed  cancellations  of 
2,4,5»T  and/or  silvex  uses,  and  their 
registrations  remained  in  effect  pending 
the  Outcome  of  the  administrative 
hearing.  The  cancellation  proceedings 
resulting  from  the  hearing  requests  were 
consolidated  by  an  order  of  the 
Administrative  Law  Judge.  Order  of 
Conlolidation,  In  re  The  Dow  Chemical 
Company  et  al..  FIFRA  Docket  Nos.  415 
et  al.  (April  24, 1979). 

On  December  9, 1979,  the 
Administrator  issued  a  Notice  of  Intent 
to  Hold  a  Hearing  under  FIFRA  section 
6(b)(2)  to  determine  whether  products 
registered  for  the  remaining  non- 
suspended  end-uses  of  2,4,5-T  and  silvex 
should  be  canceled,  published  in  the 
Federal  Register  of  December  13, 1979 
(44  PR  72316  and  72328).  These 
proceedings  were  merged  with  the 
previously  consolidated  proceedings. 

The  Agency  issued  a  notice 
announcing  the  denial  of  all  applications 
for  Federal  registration  of  all  intrastate 
pesticide  products  containing  2.4.5-T 
andeilvex  submitted  to  the  Agency 
purijant  to  40  CFR  162.17,  which  was 


published  in  the  Federal  Register  of 
January  15, 1980  (45  FR  2898).  Three 
hearing  requests  challenging  this  action 
were  also  consolidated  with  the 
previously  described  hearing. 

By  notice  dated  October  14, 1983,  Dow 
Chemical  Company,  a  major  participant 
in  the  2.4,5-T/silvex  hearing,  withdrew 
its  hearing  requests  and  terminated  its 
participation  in  the  hearing.  Thereafter, 
on  October  28. 1983,  under  the  authority 
of  FIFRA  section  6(b)(1),  the  Agency 
issued  a  Notice  of  Intent  to  Cancel  the 
registrations  of  all  products  which 
contained  2,4,5-T  or  silvex  and  which 
were  labeled  for  any  manufacturing  use 
or  end  use  not  already  the  subject  of  the 
March  15, 1979,  Notice  of  Intent  to 
Cancel.  At  the  same  time,  the  Agency 
revoked  its  earlier  notice  of  intent  to 
hold  a  hearing  on  these  issues  issued 
under  FIFRA  section  6(b)(2). 

Several  registrants  of  2,4,5-T  and 
silvex  products  and  other  parties 
requested  hearings  concerning  the 
October  18, 1983,  cancellation  notice.  An 
EPA  motion  to  consolidate  the  resulting 
cancellation  proceeding  with  the 
previously  stayed  1979  cancellation 
proceeding  was  denied  by  the  Chief 
Administrative  Law  Judge  on  May  3, 
1984.  A  number  of  registrants 
subsequently  withdrew  from  each 
proceeding,  resulting  in  cancellation  of 
affected  products  by  operation  of  law. 
Because  no  remaining  party  was 
prepared  to  assume  the  burden  of 
persuasion  concerning  the  continued 
registrability  of  2.4,5-T  and  silvex 
products,  EPA  submitted  a  motion  in 
each  proceeding  seeking  an  order  and 
accelerated  decision  which  would 
terminate  that  proceeding.  Pursuant  to 
these  motions,  the  respective 
Administrative  Law  Judge  issued  orders 
dismissing  all  remaining  parties  and 
terminating  the  proceedings.  The  order 
in  the  1979  cancellation  proceeding 
concerning  products  labeled  for 
suspended  uses  became  final  and 
effective  on  January  30, 1985;  the  order 
in  the  1983  cancellation  proceeding 
concerning  products  labeled  for  non- 
suspended  uses  became  final  and 
effective  on  February  11, 1985.  These 
two  orders  resulted  in  the  final 
cancellation  by  operation  of  law  of  all 
remaining  registrations  of  pesticide 
products  containing  2,4.5-T  or  silvex. 

The  Agency  has  established 
procedures  by  which  persons  may  claim 
indemnity  for  and/or  request  disposal 
of,  2,4,5-T  and  silvex  products 
suspended  and  canceled  under  FIFRA 
section  6k  FIFRA  section  15  provides  a 
right  of  indemnification  under  specified 
conditions.  Section  19  provides  for 
disposal  of  suspended  and  canceled 
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pesticides  at  Federal  expense. 
Claimants  who  satisfy  statutory 
eligibility  standards  may  obtain 
indemnification  and  disposal,  if  their 
claims  are  not  barred  by  the  applicable 
Federal  statute  of  limitations. 

Title  28  U.S.C.  2401(a)  provides 
generally  that  any  action  concerning  a 
claim  against  the  United  Slates  shall  be 
barred  unless  filed  within  6  years  of  the 
date  when  the  claim  arose.  This 
provision  would  bar  a  claimant  from 
instituting  any  action  to  enforce  any 
claim  arising  out  of  suspension  and 
cancellation  of  any  2,4,5-T  or  silvex 
product  which  was  cancelled  more  than 
6  years  ago.  The  Agency  will  deny  any 
indemnification  claim  submitted 
concerning  such  a  product.  The  Agency 
has  not  determined  whether  or  not  it 
will  provide  disposal  assistance  to 
owners  of  such  products.  Persons 
holding  stocks  of  2,4,5-T  and  silvex 
products  for  which  the  statute  of 
limitations  has  expired  may  submit 
disposal  requests  for  consideration  by 
the  Agency.  The  2,4,5-T  and  silvex 
products  are  listed  under  Unit  IV  of  this 
notice.  That  list  indicates  whether  the 
statute  of  limitations  has  expired  for 
each  of  the  2,4,5-T  and  silvex  products. 

II.  Statutory  Criteria 

FIFRA  section  15  requires  EPA  to 
indemnify  any  person  who  suffers 
economic  loss  by  reason  of  suspension 
or  cancellation  of  a  pesticide 
registration  and  who  satisfies  other 
statutory  requirements.  The  statute 
provides  that  indemnification  is  payable 
if  (1)  the  Administrator  suspended  the 
registration  to  pre\  ent  an  imminent 
hazard:  (2)  the  registration  was 
cancelled;  (3)  the  person  owned  some 
quantity  of  the  pesticide  immediately 
before  the  suspension  (i.e.,  on  February 
28, 1979):  and  (4)  the  person  suffered 
losses  by  reason  of  the  suspension  or 
cancellation.  The  right  to 
indemnification  extends  to  "any  person" 
who  meets  these  four  requirements. 
Therefore,  indemnity  payments  may  be 
made  not  only  to  registrants,  but  also  to 
sellers,  distributers,  or  individual  users 
who  owned  the  products  at  the  time  of 
suspension.  Under  section  15(b),  the 
amount  of  the  indemnity  payment  is  to 
be  determined  on  the  basis  of  the  cost  of 
the  pesticide  to  the  owner  immediately 
before  the  suspension,  but  may  not 
exceed  the  pesticide's  fair  market  value 
at  that  time. 

FIFRA  section  19(a)  requires  the 
Administrator  to  accept  at  convenient 
locations  for  safe  disposal,  those 
pesticides  the  registrations  of  which 
have  been  suspended  and  canceled  as 
specified  in  FIFRA  section  6(c).  if 
requested  by  the  owner  of  the  pesticide. 


III.  Products  That  Are  Eligible  for 
Indemniflcation  and  Disposal 

Whether  a  particular  claimant 
satisfies  the  statutory  requirements  will 
depend  on  the  regulatory  action  taken 
against  the  particular  2.4,5-T  or  silvex 
pesticide  product  the  claimant  owned. 
For  purposes  of  this  Notice,  products 
have  been  classified  into  three 
categories:  (1)  2,4,5-T  and  silvex 
products  labeled  only  for  uses  that  were 
suspended  on  February  28, 1979:  (2) 
2,4.5-T  and  silvex  products  that  were 
labeled  only  for  uses  that  were  not 
suspended  on  February  28, 1979:  and  (3) 
2,4,5-T  and  silvex  products  that  were 
labeled  for  both  suspended  and  non- 
spended  uses.  Each  of  these  categories 
is  discussed  below.  A  list  of  the  2,4,5-T 
and  silvex  products  in  each  of  these 
categories  is  inlcuded  at  the  end  of  this 
unit. 

In  addition  to  the  federally  registered 
2,4,5-T  and  silvex  products,  certain 
products  containing  these  pesticides 
were  being  marketed  intrastate  under 
State  pesticides  registrations  at  the  time 
of  the  February  28, 1979,  suspension 
orders,  in  accordance  with  EPA 
regulations,  40  CFR  162.17.  By  virtue  of  a 
recent  U.S.  Claims  Court  decision,  Gro- 
Creen  Products.  Inc.  v.  United  States,  3 
CI.  Ct.  639  (1983),  owners  of  products 
with  such  State  registrations  are  entitled 
to  indemnification  on  the  same  basis  as 
Federal  registrants. 

A.  2.4.5-T  and  Silvex  Products  Labeled 
Only  for  Uses  That  Were  Suspended  on 
February  28.  1979 

Owners  of  products  labeled  solely  for 
suspended  uses  of  2,4.5-T  or  silvex  may 
qualify  for  indemnification  and  disposal 
if  other  conditions  have  been  met.  All 
registrations  of  2,4.5-T  products  in  effect 
on  February  28, 1979,  and  bearing 
labeling  allowing  use  only  on  forest, 
right-of-way,  or  pasture  sites  have  been 
suspended  and  cancelled.  Similarly,  all 
silvex  pesticide  registrations  in  effect  on 
February  28, 1979,  and  bearing  label 
directions  allowing  use  only  on  forest, 
right-of-way,  pasture,  home  and  garden, 
commercial/ornamental  turf,  or  aquatic 
weed  control/ditch  bank  sites  have 
been  suspended  and  cancelled.  Persons 
who  owned  2,43-T  or  silvex  products 
labeled  solely  for  these  uses  on 
February  28, 1979,  who  suffered  losses 
by  reason  of  suspension  or  cancellation 
of  such  products,  and  whose  claims  are 
not  barred  by  the  statute  of  limitations 
will  generally  be  eligible  for 
indemnification  and  disposal. 


B.  2.4.5-T  and  Silvex  Pesticide  Products 
Labeled  for  Uses  That  Were  not  Subject 
to  the  February  28.  1979  Suspension 
Orders 

The  February  28, 1979,  suspension 
orders  affected  only  2,4.5-T  products 
registered  for  forestry,  rights-of-way, 
and  pasture  uses,  and  silvex  products 
registered  for  forestry,  rights-of-way, 
pasture,  home  and  garden,  commercial/ 
ornamental  turf,  or  aquatic  weed 
control/ditch  bank  uses.  Owners  of 
2,4,5-T  or  silvex  pesticide  products  that 
were  registered  solely  for  other  uses  as 
of  that  date  are  not  eligible  for 
indemnification  or  for  disposal  at 
Federal  expense  since  FIFRA  provides 
indemnification  and  disposal  only  for 
pesticide  products  that  have  been 
suspended. 

C.  2.4.5-T  and  Silvex  Products  That 
Were  Registered  for  Both  Suspended 
and  Non-Suspended  Uses 

Owners  of  2.4.5-T  or  silvex  products 
which  are  labeled  for  both  suspended 
and  non-suspended  uses  and  which  are 
not  subject  to  the  statute  of  limitations 
will  generally  be  eligible  for  Federal 
disposal.  However,  such  persons  will  in 
many  cases  not  qualify  for  Federal 
indemnification.  After  the  2.4,5-T  and 
silvex  suspension  orders,  the  Agency 
permitted  registrants  to  delete 
suspended  uses  from  their  product 
labels  and  to  distribute  and  sell  the 
products  with  amended  labeling 
retaining  the  non-suspended  uses.  End- 
users  who  held  2,4,5-T  or  silvex 
products  labeled  for  both  suspended 
and  non-suspended  uses  at  the  lime  of 
the  suspension  orders  could 
subsequently  use,  and  may  continue  to 
use,  such  products  for  any  non- 
suspended  use  appearing  on  the  label. 
Owners  of  products  labeled  for  both 
suspended  and  non-suspended  uses  may 
file  indemnification  claims,  but  may  be 
found  ineligible  to  the  extent  that  they 
failed  to  mitigate  their  losses,  as 
discussed  below.  In  some  instances,  a 
pesticide  intended  primarily  for 
suspended  uses  included  a  minor  non- 
suspended  use  on  its  label.  In 
appropriate  circumstances,  the  Agency 
will  treat  such  products  as  if  they  were 
labled  solely  for  suspended  uses. 

rV.  Registration  Numbers  and  Eligibility 
Status  for  Silvex  and  2,4.5-T  Products 

A.  Silvex  Products  Labeled  Only  for 
Suspended  Uses:  Eligible  for 
Indemnification  and  Disposal 

Note. — If  the  Registration  Number  Is 
followed  by  asterisks  (*'")  the  product  will 
be  considered  for  disposal  only,  due  to 
expiration  of  the  statute  of  limitations. 


liJ. 
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000004-00113  3  in  1  Weed  Killer 
000004-00121  New  Bonide  Chickweed 

Clover  and  Bent  Grass  Killer 
000004-00141  Lawn  Weed  Killer 
000004-00168  Bonide  Foaming  Jet 

Action  Weed  Killer 
000004-00243  Lawn  Weed  Killer 

Granules. 

Great  Western  Chemical  Company: 
000168-00314*  *  *  *     Morgro  2-in-l  Weed 

&Feed 

Riverdale  Chemical  Company: 
000228-00116    Riverdale  Weedestroy 

Lawn  Weed  Killer 

Chevron  Chemical  Company: 
000239-00599****     Weed-B-Gon 
000239-01393*  *  *  *     Ortho  Chickweed 

and  Clover  Killer 
000239-02227  *  *  *  *     Ortho-gro  Weed  & 

Feed 
000239-02296*  *  *  *     Ortho  Chickweed. 

Spurge  &  Oxalis  Killer 
000239-02301  *  *  *  *     Ortho  Dandelion  & 

Broadleaf  Weed  Killer 
000239-02305  *  *  *  *     Ortho-gro  Bahia 

Weed  &  Feed 
000239-02425  * '  *  *     Ortho  Weed-B-Gon 

Lavtm  Weed  Killer 

Union  Carbide  Agricultural  Products 
Company: 

000264-00076    Weedone  TP 
000264-00083     Weedone  Granular  Lawn 

Weed  Control 
000264-00237    Amchem  3-D  Weedone 

Turf  Weed  Control 

Hysan  Corporation: 
000334-00249*  *  *  *    Hyweed  Chickweed 

and  Clover  Killer 

Imperial,  Inc.: 
000407-00299    Imperial  Lawn  Weed 

Killer  Contains  2,4-D  and  Silvex 

Farmland  Industries,  Inc.: 
000449-00176 

Dow  Chemical  U.S.A.: 
000464-00382    Lawn  Weed  Killer 

Gumey  Seed  and  Nursery  Company: 
000468-00012****     Gumey's  Lawn 

Weed  Killer  Contains  Silvex  (2.4.5- 

TP) 

Chase  Products  Company: 
000498-00090*  *  *  *    Spot  Weed  Killer 

Growmark,  Inc.: 
000534-00082*  *  *  *     FS  Farmtown  Weed 

and  Feed 

O.M.  Scott  &  Sons  Company: 
000538-00054*  *  *  *     O-X-D  Weed 

Control 

Sears  Roebuck  4  Company: 
000539-001 97  *  *  *  *     Sears  La wn  Weed 

Killer  Contains  2,4-D  and  Silvex 
000539-00261  *  *  *  *     Sears  Superfine 

Weed  &  Feed  with  2.4-D  and  Silvex 

2»-4-9 

Rockland  Chemical  Co..  Inc.: 
000572-00159*  *  *  *     Rockland  Weed  & 

Feed 


000572-00197****     Lawn-A-Magic 

Weed  Away  Prills  Plus 
000572-00202****     Lawn-A-Magic 

"Weed  Away  Plus"  with  Silvex 
000572-00203*  *  *  *     Professional  Lawn 

Weed  Killer 
000572-00267****    Rockland 

Professional  Lawn  Weed  Killer  with 

Silvex 
000572-00270****     Rockland 

Professional  Lawn  Killer  D 
000572-00297****     Rockland 

Professional  Lawn  Killer  'B' 
000572-00300*  *  *  *    Rockland  Weed  & 

Feed  "B"  18-&-6 

Purina  Mills,  Inc.: 
000602-00180*  *  *  *    Purina  Uwn  Weed 

Killer 

Safeway  Stores,  Inc.: 
000793-00009*  *  *  *     Safeway  Brand 

Lawn  &  Feed 

ChsB.  H.  Lilly  Company: 
000802-00402    Miller's  Silvex  Silvicide 
000802-00463     Miller's  Weed  Bomb 

Agrico  Chemical  Co.,  Div.  of 
Continental: 
000827-00203*  *  *  *     Agrico  Country  Club 

Fertilizer  10-6-4 
000827-00216*  *  *  *    Agrico  Dandelion  & 

Brotdleaf  Weed  Control 

Fanners  Union  Central  Exchange,  Inc.: 
000912-00041****     Greenhouse  Lawn 

Weed  and  Feed 

Lebanon  Chemical  Corporation: 
000961-00209*  *  *  *     Lebanon  Uwn 

Weed  Killer 
000961-00212*  *  *  *     Lebanon  10-6-4  with 

Silvex  and  2.4-D 
000961-00213****     Lebanon  Turf  Weed 

Killer  Silvex  and  2,4-D 
000961-00219*  *  *  *    Lebanon  Turf 

Organic  with  Weed  Killer 
000961-00231  *  *  *  *     Glorion  Lawn  Weed 

and  Crabgrass  Killer 
000961-00241  *  *  *  *    Lebanon  Weed 

Spray  Contains  2,4-D  and  Silvex 
000961-00249*  *  *  *     Greenskeeper  lO-e-4 

with  Weed  Killer 
000961-00282****     Greenview 

Dandelion  and  Chickweed  Killer 
000961-00289****     Greenview 

Crabgrass  &  Dandelion  Killer 
000961-00295*  *  *  *     Greenview  Expel 

Spot  Weed  Killer 
000961-00299****     Greenview  Two- 

Way  Green  Power 
000961-00300*  *  *  *    Greenview  Two- 

Way  Winter  Green 
000961-00301  *  *  *  *     Greenview  Modem 

Two-Way  Green  Power 
000961-00302*  *  *  *     Greenview  Expel 

Granular  Lawn  Weed  Killer 
000961-00304*  *  *  *     Lebanon  Weed 

Control  with  Grass  Food 
000961-00305*  *  *  *     Lebanon  Country 

Club  for  Professional  Use 
000061-00306*  *  *  *     Lebanon  Grass  Food 

with  Weed  Control 


000961-00308*  *  *  *     Agrico  Country  Club 

Fertilizer  16-8-8  with  Herbicide 
000961-00311  *  *  *  *     Green  Gold  Law 

Weed  Killer 
000961-00315*  *  *  *     Lebanon  Country 

Club  Fertilizer  12-4-8  with  Herbicide 
000961-00324****     Lebanon  Weed 

Control  Plus  Turf  Food  with  Iron  j 

000961-00327****     Lebanon  Weed  | 

Control  Plus  Turf  Food  with  Iron 

Malter  International  Corporation: 
001266-00151     Di-Phen  Broadleaf  Weed 

&  Woody  Brush  Killer 

Land  O'  Lakes: 
001381-00080*  *  *  *     Splendor  18-9-4 

Weed  &  Feed 

Blue  Spruce  Company: 
001439-00195*  *  *  *     Lawn-Aid  Weed 

Killer  with  Silvex  (2,4-D  Plus  2,4,5-TP) 

Elanco  Products  Company: 
001471-00044****     Greenfield 

Dandelion  &  Broadleaf  Weed  Killer 

Montgomery  Ward: 
00194&-O0036*  *  *  *     Wards  Garden  Mark 

Weed  &  Feed  20-10-5  with  2,4,-D  & 

Silvex 

Patterson  Chemical  Company,  Inc.: 
002169-00166    Patterson's  Chickweed 

Killer  with  Silvex 

PBI/Gordon  Corporation: 
002217-00305    Chickweed  &  Clover 

Killer 
033955-00089    Acme  Weed-No-More 

Lawn  Weed  Killer 
033955-00436    Acme  Chickweed  Clover 

Killer 

Terre  Company  of  New  Jersey,  Inc.: 
002290-00031     Terre  Easy  to  Use 

Granular:  A  Selective  Weed  Killer  for 

Lawns 

Kerr-MoGee  Chemical  Corporation: 
002342-00826*  *  *  *     Nitroganic  5-^M) 

with  Weed  Killer 
002342-00873"**     Granular  Lawn 

Weed  Killer  with  2,4-D  &  Silvex 
002342-00918*  *  *  *     2'N  1  Weed  and 

Feed 

Koos,  Inc.: 
002491-00319*  *  *  *     Thrive  with  Weed 

Killers  1 

USS  AgH-chemicals  Division,  US  Steel 
Corporation: 
003442-00660*  *  *  *     USS  Vertagreen 

Double  Duty  Fertilizer,  Broadleaf 

Weed  Killer 
003442-00674*  *  *  *     USS  Weed  &  Feed: 

Kills  Weed— Feeds  Turf 
003442-00675*  *  *  *     USS  Vertagreen 

Double  Duty  Fertilizer.  Broadleaf 

Weed  Killer 

Economy  Products: 
003770-00048    Economy's  Lawn  Weed 

Killer/2.4-D  Low  Volatile  Esters  & 

Silvex 


Smith-Douglass,  Inc.: 
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Ongaro's  Weed  & 
Nutro  Dandelion  & 


004185-00354* •** 

Feed  20-5-5 
004185-00404**** 

Weed  Killer 
004185-00441****     Smith-Douglass 

Sevin  50%  High  Concentrate  Dust 

Agchem  Division.  Pennwalt 
Corporation: 

004581-00183     Aquathol  Plus 
004581-00200    Aquathol  Plus  Granular 
004581-00249    Aqua-vex  Granular 
004581-00251     Aqua-vex 

Ringer  Judd  Corporation: 
004825-00009     Pill  Kill  Weed  Killer  for 

Lawn  Weeds 

Seedkem.  Inc.  c/o: 
004876-00045    Lawn  Weed  Killer 

Federal  Chemical  Company: 
005288-00055* ** *     Nu  Turf  20-10-5 

Weed  and  Feed 
005288-00083*  *  *  *     Texaco  Nu-Turf  20- 

10-5  Feed  &  Weed 

Old  Fox  Agric  Sales,  Inc.: 
005293-OOOTO****     Old  Fox  Weed  KHler 
005298-00006*  *  *  *     M.  N.  A.  Weed 

Kleen 

Patco  Products,  Inc.: 
005348-00003*  *  *  *     Patco's  Weedkill 
00534«-00004****     Patco  Weed  and 

Feed 

Adikes.  Inc.  J  &  L: 

005535-00018****     Gro-well  Chickweed 

and  Clover  Killer 
005535-00041  *  *  *  *     Gro-well  Weed-N- 

Chick 
005535-00046*  *  *  *     Gro-well  Feed-N- 

Weed 
005535-00076****     Gro-well  I^wn 

Weed  Bomb 

Farmtngdale  Garden  Labs: 
005605-00015*  *  *  *     Farmingdale  2.4.5  T. 

P.  Silvex  Chickweed  &  Clover  Killer 
005605-00088*  *  *  *     Farmingdale  2.4-D 

Plus  2,4,5-TP  Lawn  Weed  &  Dandelion 

Killer 

Wegro.  Inc.: 
00581 5-00022  *  *  *  *     Farmer  Tom  La  wn 

Fertilizer  10-6-4 
00581 5-00023 Mr.  Gro  Weed  and 

Feed  with  Silvex  and  Iron-Triple 

Action  H 
005815-00027*  *  *  *     Forest  City  Weed  & 

Feed  Plus  Iron  22-7-7  (contains 

Silvex) 
00581 5-00031  *  *  *  *     Stetn  Supreme  Weed 

and  Feed 

Black  Leaf  Products  Company: 
005887-00020* **•     Blackheaf  Clover 

and  Chickweed  Killer 
005887-00048*  *  *  *     Black  Leaf 

Chickweed  &  Clover  Killer 
005887-00092****     Black  I*af  Lawn 

Weed  KUler 
0O5887-O0106*  *  *  *     Black  Leaf  Lawn 

Weed  Killer  Spray 


Lett's  Pedigreed  Seed.  Inc.: 
006143-00017*  *  *  *     Loffs  Weed  &  Feed 
006143-00018* '  *  *     Lofts  Dandelion  and 
Broadleaf  Lawn  Weed  Killer 
Voluntary  Purchasing  Group's,  Inc.: 
007401-00006*  *  *  *     Ferti-lome  Weed  & 
Feed  Containing  2,4-D  &  2,4.5-TP 
Nulife  Fertilizers  Div.  of  Hygrade 
Food: 

007404-00007*  *  *  *     Nulife  Weed  and 

Feed  10-2-3 
007404-OOOOe*  *  *  *     Turf  King  Weed  & 

Feed  3-ln-l 

Liqui  Lawn  Corporation: 
007764-00016****     Heritage  House 

Systemic  Weed  &  Feed  Plus 
007764-00018****     Heritage  House 

Svstemic  Dandelion  ft  Chickweed 

Killer 
007764-00020*  *  *  *     Heritage  House 

Systemic  Lawn  Weed  Killer 

Webfoot  Fertilizer  Co.,  Inc.: 

007923-00001    Web  Foot  Weed  &  Feed 
8-^-4 

Kaiser  Agricultural  Chemicals: 

007943-00011  *  *  *  *     Uwn  Life  Weed 

Killer 
007943-00012*  *  *  *     Lawn  Master  Uwn 

Weed  Killer 

Miller  Frank  &  Sons.  Incj 

008123-00039*  *  *  *     Selective  Lawn 
Weed  Killer 

Knox  Fertilizer  &  Chemical  Co..  Inc.: 
008378-00003****     Patio  Lawn  Weed 

Killer  Contains  2.4-D  and  Silvex 

The  Andersons: 
008419-00008*  *  *  *     Luster  Green  Turf 

Fertilizer  10-6-4  Plus  Weed  Control 
008419-OOOOB*  *  *  *     Aladdin  Weed  & 

Feed  10-6-4  Plus  Silvex  &  2.4-D 
008419-00015****     The  Andersons 

Broadleaf  Weed  Killer 
008419-00016*  *  *  *    Th  Andersons  Weed 

and  Feed 

Agway.  Inc. — Crop  Services: 
008590-00262  *  *  *  *     Agway  Improved 

Weed-N-Green  Turfood  and  Weed 

Control 
008590-00389****     Green  I  awn  Plus  12- 

5-7  Broadleaf  Weed  Killer 

Sta-Green  Plant  Food  Company: 
008660-00002*  *  *  *     Sta-Green  Logo  Post- 
Emergence  Crabgrass  and  Weed 

Killer 

Kaiser  Aluminum  &  Chemical 

Corporation: 

009159-00141 Federal  New 

Improved  Lawn  Life  Weed  &  Feed 
The  Anderson  La%vn  Feterilizer 

Division: 

0091 98-00002****     Feast-N-Famine 
009198-00012****     Garden  Gate  Turf 

Food  Plus  Weed  Control 
009198-00014 Hawthorne  House 

Lawn  Food  and  Weed  Killer 


009198-00015****     Wickes  Big  Acre 

Weed  and  Feed  24-6-6  Plus  2 
009198-00022****     Turf  Care  30-5-3  W/ 

2,4-D  &  Silvex 
00919&-00025*  *  *  *     Weed  and  Feed  18- 

5-9 
009198-00027-***     A.  C.  E.  Weed  & 

Feed  12-4-8 
009198-00029*  *  *  *     Mr  Wiggs  10-6-6 

Weed  Killer  and  Turf  Feed 
009198-00034-  *  *  *     Constantine's  Weed 

Killer  and  Fertilizer 
09198-00035*  *  *  *     Big  City  Weed  and 

Feed  10-6-^ 
009198-00034****     Golf  Green  Weed 

and  Feed  24  4  9 

Fertile  Acres  Corp.: 

010345-00002*  *  *  *     Old  Gardener  Weed 
•N  Feed 

Jubliee  Products.  Inc.: 
010645-00002*  *  *  *     Home  Pride  Weed  & 
Feed 

Occidental  Chemical  Company: 
010659-00044****     Green  Gro  Lite 
Weight  Weed-N-Feed  with  Silvex 
Seaboard  Seed  Company: 

011281-00002*  *  *  *     Seaboard  Premium 
Weed  &  Feed 

Ayr-Way  Stores: 

01 1506-00001  *  •  *  *     Ayr- Way  10-6-4 
Lawn  Food  with  Weed  Killers 
Shalco  Chemical  Corporation: 

011511-00018*  *  *  *     Shalco  Selective 

Lawn  Week  Killer 

Meijer,  Inc.: 
011700-00001****     Meijer  Best  Weed  N 

Feed  22-6-6 

Washington  Distributors.  Inc.: 
011706-00001*  *  *  *     Rink's  Green  World 

Premium  Weed  and  Feed 

D.H.  and  R..  Inc.: 

028003-00002*  *  *  *     Green  Up  Weed  & 

Feed  Contains  2,4-D  Silvex 
028003-00006*  *  *  *     Easy  Green  Weed  & 

Feed 

Howard  Johnson's  Enterprises,  Ina: 
032802-00002*  *  *  *     Howard  Johnson's 

Weed  &  Feed  20-10-5 

Weaver's  Lawn  and  Garden  Products. 
Inc„- 
033108-00003** *•    Garden  Gate  Turf 

Food  and  Weed  Control 

Vertac  Chemical  Corporation: 
039511-00046    Silvi-Rhap  Low  Volatile/ 

Granular  TP  Hebricide  2,4.5-TP 

B.  Intrastate  Silvex  Products  Labeled 
Only  For  Suspended  Uses:  Eligible  For 
Indemnification  and  Disposal 

Note:  If  the  Registration  Number  is 
followed  by  asterisks  (**'*J  the  product  will 
be  considered  for  disposal  only,  due  to 
expiration  of  tt>«  statute  af  ItmitatioRS. 
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Union  Carbide  Agricultural  Products: 
000264-08322*  *  *  *     Weedone  2,4,5-TP 
000264-08323  *  *  *  *     Weedone  2,4,5-TP 

Amvac  Chemical  Corporation: 
005481-03858*  *  *  *     Alco  Squirt-N-Kill 

Wegro,  Inc.: 
005815-09362**** 

22-5-5 
005815-09363**** 

&Feed 

I.R.  Simplot  Co.: 
007001-07704**** 


Dung's  Weed  &  Feed 
Lazurus  22-5-5  Weed 

Aristocrat  Blade 


Grass  Weed  &  Feed  12-3-6 
Nulife  Fertilizers  Div.  of  Hygrade 


Food: 

007404-08328**** 

Feed 
007404-08329**** 

and  Feed 
007404-08330**** 

Feed 
007404-O8331**** 


Vita-Rich  Weed  and 
Nulife  Deluxe  Weed 
Deluxe  Weed  and 
Lowell  Deyoung  Co., 


Harvey's  Deluxe 
Five  Comer's  Deluxe 
Poole's  Deluxe 


Inc.  Deluxe  Weed  and  Feed 
007404-08332*  *  *  *     Fumey's  Deluxe 

Weed  and  Feed 
007404-08333**** 

Weed  and  Feed 
007404-08334**** 

Weed  and  Feed 
007404-08337**** 

Weed  and  Feed 

Nulife  Fertilizers  Div.  of  Hygrade 
Food  (continued): 
007404-08338****     P.F.C.  Fertilizers 

Deluxe  Weed  and  Feed 
007404-08339*  *  *  *     Gateway  Deluxe 

Weed  and  Feed 

Cape  Chemical  Company: 
010371-07436*  *  *  *     Chick  Weed  Killer 
010371-07539*  *  *  *     245  Brush  Killer 

Farm  Bureau  Services,  Inc.: 
020792-08853  *  *  *  *     Weed-Go  Lawn 

Weed  Killer  with  10-6-4  Fertilizer 

Horn's  Crop  Service  Center,  Inc.: 
033285-09369  *  *  *  *  Weed  and  Feed 
033285-09371  *  *  *  *     Super  Green  Weed 

and  Feed 
033285-09374*  *  *  *     Green  Lightning 

Weed  and  Feed 

Chemicals-Pesticides  Program, 
Department  of  En: 

038655-07430****     NYS-Dewey-Silvex 
(%  and  form  not  specified) 

C.  2,4,5-T  Products  Labeled  Only  For 
Suspended  Uses:  Eligible  For 
Indemnification  and  Disposal 

Note:  If  the  Registration  Number  is 
followed  by  asterisks  (*"*)  the  product  will 
be  considered  for  disposal  only,  due  to 
expiration  of  the  statute  of  limitations. 

Union  Carbide  Agricultural  Products: 
000264-00009    Weedone  2.4,5-T 
000264-00121     Amchem  Envert-DT 
000264-00123    Amchem  Envert-T 


000264-00161     Amchem  Emulsamine 

2,4,5-T 
000264-00163    Emulsamine  BK  Woody 

Plant  Herbicide 
000264-00208    Emulsavert  100 
000264-00269    Emulsavert  248 
000264-00284    Amchem  2,4.5.-T  Wood 

Plant  Herbicide 
000264-00286    Weedone  2,4,5-T  Woody 

Plant  Herbicide  Odor  Inhibited 

Rhone-Poulenc.  Inc.: 

000359-00653  *  *  *  *     Visko-RH  AP  H  Lo  w 

Volatile  2  T 

Dow  Chemical  U.S.A.: 
000464-00364    Dow  Tordon  155  Mixture 

Brush  Killer 

U.S.  Eagle.  Inc.: 
001200-00026*  *  *  *    Eagle  Brush  Kill 

2,4,5-T  Solution 

Reuel  Little  Tree  Injection  Company: 
004917-00002*  *  *  *    Reuel  Little  Tree 

Injection  Fluid  Formula  No.  2 

Fertile  Acres  Corporation: 
010345-00002*  *  *  *     Old  Gardener  Weed 

NFeed 

K-AGRI,  Inc.: 

041653-00010*  *  *  *     Butyl  Ester  22  Brush 
Killer 

D.  Intrastate  2.4,5-T  Products  Labeled 
Only  For  Suspended  Uses:  Eligible  For 
IndcmniHcation  and  Disposal 

N^te:  If  the  Registration  Number  is 
followed  by  asterisks  {****)  the  product  will 
be  considered  for  disposal  only,  due  to 
expiration  of  the  statute  of  limitations. 

Thompson-Hayward  Chemical 
Company: 

000148-10180*  *  *  *     DED- Weed  LV-9 
000148-10181****     DED-Weed  LV-33 
000148-10182*  *  *  *    DED-Weed  LV-6 

Union  Carbide  Agricultural  Products 
Company: 

000X64-10178****     EnvertDT 
000X64-10179*  *  *  *     Envert  DT 

Gape  Chemical  Company: 
10371-07492*  *  *  *     3-Way  Weed  Killer 

Colorado  Chemical  &  Fert..  Co..  Inc.: 
037851-05523*  *  *  *     Colorado's  Own 

Spot  Grass  Killer 

E.  2,4,5-T  Products  Registered  Under 
Section  24(C)  and  Labeled  Only  For 
Suspended  Uses:  Eligible  For 
Indemnification  and  Disposal 

Note. — If  the  Registration  Number  is 
followed  by  asterisks  (****)  the  product  will 
be  oonsidered  for  disposal  only,  due  to 
expiration  of  the  statute  of  limitations. 

OR-760031*** 
OR-770007*** 
OR-770008*** 
OR-770009*** 
OR-770010*** 
OR^770011*** 


WA-760018**** 

WA-770005**** 

WA-770006**** 

WA-770007**** 

WA-770008**** 

WA-790005 

WA-790D0e 

CA-780065**** 

CA-780066**** 

F.  Silvex  Products  Labeled  For  Both 
Suspended  Non-Suspended  Uses: 
Eligible  For  Disposal  Possibly  Eligible 
For  IndemniHcation 

Note. — -If  the  Registration  Number  is 
followed  by  asterisks  (****)  the  product  will 
be  considered  for  disposal  only,  due  to 
expiration  of  the  statute  of  limitations. 

Bonide  Chemical  Co.,  Inc.: 
000004-00151     Bonide  "Squeeze- 

Weeder" 
000004-00163    Bonide  Weed  Killer 

Contains  2,4-D  Plus  Silvex 

Thompson-Hayward  Chemical 
Company: 

000148-00361  *  *  *  *     De-Pester  DED- 
Weed  for  Lawn  Contains  2,4-D  2,4,5- 
TP 

000148-00479    Depester  DED-Weed 
Silvex  LV 
Great  Western  Chemical  Company: 

00016*-00317    Morgro  Weedit  Lawn 
Weed  Spray 

Tobacco  States  Chemical  Company: 

000226-00218    Tasco  Brand  Broadleafed 

WeedX 

Riverdale  Chemical  Company: 
000228-00088    Riverdale  Silvex 
000228-00100    Riverdale  Brush  Killer  2 

Special 
000228-00130    Riverdale  Bufoxy 

Ethanol  Low  Volatile  Ester  of  Silvex 

Union  Carbide  Agricultural  Products 
Company: 

000264-00061    Amchem  Weedone  2,4,5- 
TP 
000264-00289     Amchem  2,4,5-TP 

Hysan  Corporation: 
000334-00308     GCC-425 
000334-00253     GCC-429 

Nott  Manufacturing  Company,  Inc.: 
nj00358-00147    Super  Poison  Ivy  Killer 

Rhone-Poulenc,  Inc.; 
000359-00366    Chipman  Silvex  4  L 
000359-00643    Visko-RHAP  Low 

Volatile  Ester  2  TP  for  Ground  -     , 

Application 
000359-00644    Visko-RHAP  Low 

Volatile  Ester  2  TP  for  Air  Application 

Durhams  Drug  Products  Company: 
000430-00046    Durhams  Weed-Killer     ■ 
for  Lawns 
Farmland  Industries,  Inc.: 


Vol.  52.  No.  67  /  Wednesday.  April  8.  1987  /  Notices 


11325 


000449-00478    Sure  Death  Brand 
^)ecial  Low  Vol  Wood-Kill  4  LB 

Concentrate 

Dow  Chemical  U.S.A.: 
000464-00162    Kuron  a  Brush  Killer 

Rockland  Chemical  Co..  Inc.: 
000572-00123    Rockland  Lawn  Weed 

Killer 
000572-00289    Rockland  Lawn  Weed 

Killer 

000572-00298    Rockland  Lawn  Weed 
Killer  'B' 

Diamond  Shamrock  A|;ricultural 
Chemicals: 

000677-00305    Silvex  4-TP 
Chas  H.  Lilly  Company: 

000802-00087    Miller's  Lawn  Weed 

Killer 
000802-00272    Miller's  Silvex  4  Bruah 

and  Weed  Killer 
000802-00521     Miller's  Silvex  4  BP 

Southern  Agricultural  Insecticides. 
Inc.: 

000829-001 83     S A-60  Brand  Silvex 

Herbicide 

Velsicol  Chemical  Corporation: 
000876-00227     Velsicol  Vegatrol  LV 

Herbicide 

Miller  Chemical  &  Fertilizer 
Corporation: 

000904-00136    Pratt  Industrial  Weed 
Killer 
Farmers  Union  Central  Exchange.  Ina: 

000912-00057    Greenhouse  Lawn  Weed 
Killer  with  Silvex  and  2,4.0 
Malter  International  Corporation: 

001266-00106    DI-PHEN  Broadleaf 
Weed  and  Woody  Brush  Killer 
Universal  Cooperatives.  Inc.: 

001386-00528    Unico  LO-V  Brush  Killer 

B 
001386-00529    Unico  Silvex  2.4-D  LO-V 

1-2  Brush  Killer 
001386-00530    Unico  SiK-ex  2.4-D  LO-V 

2-2  Brush  Killer 
001386-00583     Unico  LO-V  2.4.5-TP 

Weed  &  Brush  Killer 

Blue  Spruce  Company: 

001439-00174    Chemsect  Brand  Chem 
Vex 

W.R.  Grace  &  Company: 

002124-00746    Naco  Low  Volatile  4  TP 
Herbicide 
Patterson  Chemical  Company.  Inc.: 

002169-00241     Dandelion  &  Chickweed 
Killer 

PBI /Gordon  Corporation: 
002217-00318    Silvex-T  Brush  Killer 
002217-00351     Silvex  Lawn  Weed  Killer 

Oxford  Chemicals: 
003635-0039    Osford  WK82  Low- 
Volatile  Herbicide  for  Controlling 
Woody  PI 


Colorado  International  Corporation: 
004715-00235    Best  4  Ser\ns  Brand 
Lawn  Killer  Contains  2.4-D  ft  Silvex 
ABCO,  Inc.: 

004828-00063     ABCO  WKS-65  Brush 
Killer 

Good  Life: 

004931-00078    Good  Ufe  Chickweed 
Killer 

Farmingdale  Garden  Labs: 
006505-00142*  *  *  *     Farmingdale  Lawn 
Weed  and  Dandelion  Formula  C  Killer 
Bes  Tex  Insecticides  Co.,  Inc.: 

006853-00016    BEX-TEX  Lawn  Weed 
Killer 

Miller  Frank  &  Sons,  Inc.: 
008123-00043    Brush  Killer 

Agway,  Inc.— Crop  Services: 
008590-00299*  *  * '     Agway  2.4-D  and 

Silvex  Lawn  Weed  Killer 

Hanco  Mfg.  Company,  Inc.: 

009931-00006    Hanco  WS-22  Brush 
Killer 

Athea  Laboratories.  Inc.: 
010088-00043     Selective  Herbicide  #4 

Dymon.  Inc.: 
0116940-00041     SWK-99 

Vertac  Chemical  Corporation: 
039511-00047     Silvi-RHAP  LV-4TP 

(Silvex)  Herbicide  2,4,5-TP 
039511-00048    Silvi-RHAP  LV  OXY  4- 

TP  Herbicide 

G.  Intrastate  Silvex  Products  Labeled 
For  Both  Suspended  and  Non- 
Suspended  Uses:  Eligible  For  Disposal/ 
Possibly  Eligible  For  Indemnification 

Note.— If  the  Registration  Number  is 
followed  by  a»lerr«k»  (****)  the  product  will 
be  considered  far  diaposal  only,  due  to 
expiration  of  the  statute  of  limitations. 

Esco  Distributor.  Inc.: 
003286-08058*  *  *  *     Staffel's  New 

Improved  Lawn  Weed  Killer 

Bel  Chemical  &  Supply  Company.  Inc.: 
004502-03318    Bel  Silvex  Weed  and 

Brush  Killer 
004502-03319    Bel  Weed  and  Brush 

Killer  Silvex  4  TP 

Gro  Green  Products,  Inc.: 
006665-09475    Weed  ft  Feed  60 

Bes  Tex  Insecticides  Company.  Inc.: 
006853-07345*  *  *  *     BES-TEX  Lawn 

Weed  Killer  Low  Volatile 

Chem-Pak  Company: 
007478-07967****     Sprink'l 
007478-08001  *  *  *  *     Florida  Lawn  Weed 

Killer 

Rowco.  Inc.: 
011465-10170*  *  *  *     Rowchem  LPL-21 

Right-of-Way  Brush  Control  Mixture 
038655-10430**** 


H.  2,43-T  Products  Labeled  For  Both 
Suspended  and  Non-Suspended  Uses: 
Eligible  For  Disposal /Possibly  Eligible 
For  Indemnification 

Note.— If  the  Registration  Number  is 
followed  by  asterisks  (•*•*)  the  product  will 
be  considered  for  disposal  oaly,  due  to 
expiration  of  the  statute  of  limitatiotis. 

Brulin  &  Company.  Inc.: 

000106-00049    Uqweedate  Concentrate 

Thompson-Hayward  Chemical 
Company: 

000148-00211     DED-Weed  LV-2D2T 
000148-00212    DED-Weed  LV-6  Brush 

Kill  Low  Volatile  Ester 
000148-00272    De-Pester  DED-Weed 

Amine-T  Amine  Salt 
000148-00431     DED-Weed  LV-9  Brush 

Kil 
000148-01193    DED-Weed  Amint-T 

Amine  Salt 
000148-01204     DED-Weed  OS-6  Brush 

Kil 

000148-01206    DED-Weed  LV  2-1  Brush 
Kil 

Great  Western  Chemical  Company: 
000168-00227     Wasco  2.4,5.-T  Low 

Volatile  Ester  4LB  E.G. 
000168-00231     Wasco  2.4.5.-T  Butyl 

Ester  #4  E.G.  {2,4.5,-T  Emul.  Cone.) 
000168-00261     Wasco  Brush  Killer  Low 

Volatile  2.4,-D  2.4,5-T  Emul.  C. 

Bogle  R.H.  Company: 
000179-00064     BO-RID  K.O.  Brush  Killer 

BKE-4 
000179-00065     BO-RID  K.O.  Brush  Killer 

BKE-6 
0001 79-00067    BO-RID  K.O.  Brush  Killer 

BKE-2-1-2 

Tabacco  States  Chemical  Company: 
000226-00124    Tobacco  States  Brand 

Ester  Brush  Killer  2-2 
000226-00155    Tabacco  States  Brand 

Low- Vol  Brush  Killer  2-20 

Riverdale  Chemical  Company: 
000228-00015    Riverdale  Brush  Killer  1 

Contains  Low  Volatile  2,4,5,-T -♦- 2,4 
000228-00016    Riverdale  Weedestroy 

2,4,5,-T 
000228-00027    2.4.5-T  Low  Volatile 

Ester 
000228-00028     Riverdale  Brush  Killer  2 

Ester 
000228-00045    Riverdale  Brush  Killer  2 

Low  Volatile  Ester 
000228-00075    Riverdale  Formula  4 

Brush  Killer 
000228-00077    Riverdale  2,4.5-T  Amine 

Brush  Killer 
000228-00078    Weedestroy  2.4.5.-T 

Ester  4 
000228-00091     2.4,5-T  LV6 
000223-00119    Riverdale  Butoxy  2.4.5-T 

Low  Volatile  Ester 
000228-00120    Riverdale  Butoxy  Brush 

Killer  2  Low  Volatile  Ester 
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Chevron  Chemical  Company: 
000239-01256    Ortho  LV  Brush  Killer 

TD-2 

Union  Carbide  Agricultural  Products 
Company: 

000264-00010    Weedone  BK  32 
000264-00019    Weedone  BK  64  Woody 

Plant  Herbicide 
000264-00021     Weedone  l.B.K. 
000264-00053    Weedar  Amine  BK 
000264-00062    Weedone  2,4,5-T 
000264-00071     2,4,5-T  Low  Volatile 

Ester  Brush  Killer 
000264-00073    2,4.-D2,4,5-T  Low 

Volatile  Ester  Brush  Killer 
000264-00084    Amchem  Trinoxol 
000264-00089    Weedone  2,4,5-T  Special 

Air  Spray  Formula 
000264-00103    Dinoxol 
000264-00128    Amchem  Trinoxol  Super- 

6 
000264-00132    Dinoxol  Super-6  Woody 

Plant  Herbicide 
000264-00200    Aspiundh  1054-E  Brush 

Killer 
000264-00268    Weedone  IBK  Odor 

Inhibited  Woody  Plant  Herbicide 
000264-00282    Amchem  BK  Woody 

Plant  Herbicide 
000264-00283    Amchem  BK  Woody 

Plant  Herbicide 
000264-00288    Weedone  2,4.5-T  Special 

Air  Spray  Formula 

Hysan  Corporation: 
000334-00253     GCC-429 
000334-00308     GCC-425 

Rhone-Pouienc,  Inc.: 
000359-00178    Rhodia  2,4,5-T  Low 

Volatile  Ester  4  L 
000359-00179    Rhodia  Low  Volatile 

Brush  Killer  No.  2 
000359-00412    Rhodia  Low  Volatile 

Brush  Killer  No.  3 
000359-00413    Rhodia  2,4,5-T,  Low 

Volatile  Ester  6  L 
000359-00540    Utility  Brush  Killer  No.  4 
000359-00645    Visko-RHAP  Low 

Volatile  Ester  ID-IT  for  Air 

Application 
00035^-00646    Visko-RHAP  Low 

Volatile  Ester  ID-IT  Herbicide  for 

Ground  Application 
00035^-00651     Visko-RHAP  Low 

Volatile  Ester  2T  Ground  Application 

Imperial.  Inc.: 
000407-00345    Imperial  LO-VOL  Super 

Bru.sh  Killer 
000407-00346    Imperial  LO-Vol,  2,4,5-T 
000407-00365    Imperial  No.  4  Low 

Volatile  2,4,5-T  Brush  and  Weed  Killer 
000407-00366     Imperial  No.  2  -h  2  Low 
Volatile  Brush  and  Weed  Killer 

Bartels  &  Shores  Chemical  Company: 
000413-00023    Pioneer  Brand  Brush 
Killer  No.  23  Butyl  Ester 
Farmland  Industries.  Inc.: 
000449-00014    Woodbury  Woodkill 
Ester 


Verton  CE  Weed  and 

Verton  T  Herbicide 
Brush  Killer  4T 
Brush  Killer  2-2 
Tordon  225  Mixture 

Verton  2T 

Dow  Brush  Killer  X 

Dow  Bursh  Killer  TX 


000449-00028    Woodbury  Woodkill  6 

LB.  Ester  Concentrate 

Farmland  Industries,  Inc.  (continued) 
000449-00065    Wood-Kill  4  LB  Butyl 

Ester  Concentrate 
000449-00126 
000449-00127    No.  4  Low  Volatile  2,4,5- 

T 
000449-00218    No.  6  Low  Volatile  2,4,5- 

T 
000449-00317    2.4,5-T  4LB  Butyl  Ester 

Dow  Chemical  U.S.A.: 
000464-00180    Reddon 
000464-00199     Veon  245 
000464-00204    Esteron  Brush  Killer 
000464-00205    Esterton  245 
000464-00272    Tippon  T6  Brush  and 

Weed  Killer 
000464-00273    Tippon  2-2  Brush  and 

Weed  Killer 
000464-00289 

Brush  Killer 
000464-00308 
000464-00351 
000464-00352 
000464-00407 

Herbicide 
000464-00422 
000464-00527 

Herbicide 
000464-00528 

Herbicide 

Stauffer  Chemical  Company: 
000476-00600    2,4,5-T  Triethylamine 

4WS 
000476-00623    2,4-D-2,4.5-T  Amine  2-2 

vis 

000476-00901     2.4-D-2,4,5-T  Isooctyl 

Ester  2-2E  Low  Volatile  Brush  Killer 
00476-00906    2,4,5-T  Isooctyl  Ester  4-E 

Low  Volatile  Brush  Killer 
000476-00933    2,4,5-T  Butyl  Ester  4-E 
00047fr-O0938    2,4-D  2,4,5-T  Butyl  Ester 

1.33-.66E 
000476-00939     2,4-D  2,4,5-T  Butyl  Ester 

2-2-E  High  Volatile  Brush  Killer 

Monsanto  Company: 
000524-00075*  *  *  *     Monsanto  2,4,-D- 

2.4,5-T  Butyl  Ester  Brush  Killer 
000524-00081  *  *  *  *     2.4,5-T  Low  Volatile 

Ester  Brush  Killer 
000524-00097*  *  *  *     Monsanto  2,4,5-T 

Ester  Brush  Killer 
000624-00099*  *  *  *     2,4,-D,4,5-T  Amine 

Brush  Killer 
000524-00100*  *  *  *     Monsanto  2,4,5-T 

Amine  Brush  Killer 
000624-00110*  *  *  *     Brush-O-Cide  Brush 

Miller 
000624-00111****     Brush  Blitz 
000624-00254*  *  *  *     2,4,-D/2,4,5-T  Low 

Volatile  Ester  Brush  Killer  (CODE  34) 

Baird  &  McGuire,  Inc.: 
000651-00111    4DT  Amine  Brush  Killer 
000551-00116    4T  Amine  Brush  Killer 
000651-00157    4T-Ester  Brush  Killer 
000B51-00158    4DT-Ester  Brush  Killer 


Line  Rider  4T  Brush 
Line  Rider  LV  3D/3T 


000551-00183    Brush  Killer  (Low 

Volatile  Emusifiable  Concentrate)  LV 

3D/3 
000551-00184    Brush  Killer  (Low 

Volatile  Emusifiable  Concentrate)  LV- 

6T 

AGSCO: 
000554-00056    Agsco  Brush  Killer 

Rockland  Chemical  Company,  Inc.: 
000572-00035    Rockland  Brush  Killer 
(Ester  Form)  Low  Volatile 
Mutual  Dealer  Wholesale,  Inc.: 
000632-00022    Worthmore  L-V  Brush 
Killer 

Diamond  Shamrock  Agricultural 
Chemicals: 
000667-00095     Line  Rider  22  Brush 

Killer 
000677-00097 

Killer 
000667-00102 
Brush  Killer 
000677-00103    Brush  Killer  Dormant 

Cane  LV  3D/3T-OS 
000677-00104    Dormant  Cane 

Concentrate  LV-6T-OS 
000677-00133    Line  Rider  Amine  4T 

Brush  Killer 
000677-010136 

Killer 
OOO677-0!D141 

Killer 
000677-00172 

Concentrate 
000677-00174 

Concentrate 
000677-00195 

Killer 
000677-00196    Dacamine  2D/2T 
000677-00238    Diamond  Shamrock 
Chemical  Co.,  Trailway  2D/2T  Weed 
&  Brush  Killer 
000677-00273    Trailway  4T  Contains  4.(> 
Pounds  2,4,5-T  Acid  Equivalent  Per     | 
000677-00301     LO-VOL  2D/2T  ,  j 

000677-00306    LO-VOL  4T  I  ' 

000677-00324    Diamond  Shamrock  BP 

LO-VOL  2D/25  Brush  Killer 
000677-00325    Diamond  Shamrock 
Brush  Killer  BP  LO-VOL  4T 
MFA  Oil  Company: 
000746-00050    M.F.A.  LO-V  2,4,5-T 
000746-00051     M.F.A.  2,4,5-T  Butyl  Ester 
000746-00052    M.F.A.  LO-V  Super 

Brush  Kill 
000746-00053    M.F.A.  Super  Brush  Kill 

(Butyl  Ester) 
000746-00108    M.F.A.  Aerial  Ester  No. 
42 

Chas  H.  Lilly  Company: 
000802-00182    Miller's  2,4,5-T  Amine  4 
000802-00181     Miller's  LV  Brush  Killer 
000802-00184    Miller's  LV  2,4,5-T  Ester 
000802-00229    Miller's  Blackberry  & 

Brush  Killer 
000802-00329    Miller's  LV  2.4.5-T  Ester 
6E 


Fence  Rider  6T  Brush 
Line  Rider  LV-21  Brush 
Line  Rider  Invert  T 
Line  Rider  Invert  D/T 
Dacamine  4T  Brush 
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000802-00520    Miller's  LV  Brush  Killer 
D 

000802-00523    Miller's  LV  2.4.5-T  Ester 

Four  BP 
000802-00529    Millers  Brush  Killer 

Southern  Agricultural  Insecticides 
Inc.: 
000892-00212    SA-50  Brand  Brush  Killer 

Velsicol  Chemical  Corporation: 
000876-00169    Banvel  510  Oil  Soluble 

Industrial  Herbicide 
000876-00176     Banvel— 710 
000876-00179    Velsicol  Banvel— 320 

Water  Soluble  Industrial  Herbicide 
000876-00180    Velsicol  Banvel  310  Oil 

Soluble  Industrial  Herbicide 
00G876-O0204     Brush  Buster  III 

Herbicide 
000876-00214****    Velsicol  Vegatrol  A 

2D-2T  Herbicide  for  Brush  Control 
0(K)876-00216*  *  *  *     Velsicol  Vegatrol 

LV-2D-2T  Herbicide  for  Brush 

Control 
000876-00219"**     Velsicol  Vegatrol 

LV-2D-2T  Herbicide  for  Brush 

Control 
000676-00220*  *  *  *     Velsicol  Vegatrol 

BE-4T  Herbicide  for  Brush  Control 
000876-00226*  *  *  *     Velsicol  Vegatrol  0- 

6T  Herbicide  for  Brush  Control 
000876-00228*  *  *  *     Velsicol  Vegatrol 

LV^T  Herbicide  for  Brush  Control 
000876-00229* '  *  *     Velsicol  Vegatrol 

LV-6T  Herbicide  for  Brush  Control 
000876-00230*  *  *  *     Velsicol  Vegatrol  0- 

4T  Herbicide  for  Brush  Control 
000876-00231  *  *  *  *     Velsicol  Vegatrol  A- 

4T  Herbicide  Brush  Control 

Farmers  Union  Central  Exchange,  Inc.: 
000912-00049    Co-op  A  Brush  Killer 

Concentrate 
000912-00050    Co-op  Brush  Killer  LV 

2&2  Brush  and  Weed  Killer 

The  Cropmate  Company: 
001145-00016     Amoco  Brush  Killer 
00114&-00029    Amoco  2.4.5-T  LV  Ester 

For  Brush  Control 
001145-00079    Amoco  2.4.5-T  Amine 
001145-00126    Amoco  Brush  Killer-M 
001145-00133    Amoco  2.4.5-T  LV  Ester- 

M 

Midland  Cooperatives,  Inc.: 
001180-00017    Midland  50-50  Low 

Volatile  Brush  Killer 

Indiana  Farm  Bureau  Coop.  Assn., 
Inc.: 

001222-00034    Coop  Concentrate  2,4,5-T 
001222-00044    Co-op  Long  Chain  Low 

Volatile  Four  Pound  Brush  Killer 

Dewitt  Chemical  Company: 
001269-00033    De  Witt  S-77  Weed 

Killer 
0001269-00104    Dewitt  No.  170  Brush 

Killer 

Zep  Manufacturing  Company: 
001270-00055    Zep  R-61  Weed  Killer 
001270-00125    Zep  B-70  Brush  Killer 


Land  O'Lakes: 
001381-00020    Felco  Super  Brush  Killer 
001381-00065    Felco  2.4.5-T  Brush  Killer 

Universal  Cooperatives.  Inc.: 
001386-00057    Unico  2.4.5-T  LO-V  Ester 

Brush  Killer 
001386-000556    Unico  LO  V  Brush  Killer 

1-2 

The  Detteback  Chemical  Corporation: 
001421-00107    Brush  Killer-EH-10  2,4.- 

D/2,4,5-T  Low  Volatile  Emuls  Cone 

State  Chemical  MFC: 
001685-00041     Formula  888  Brush-Kil 

Selective  Weed  and  Brush  Killer 
001685-00048    Formula  220  Brush-Kil 

Selective  Weed  and  Brush  Killer 
001685-00078    Formula  220-A  Brush-Kil 

NCH  Corporation: 
001769-00100    National  Chemsearch 

Chemester  123 

Holder  Corporation: 
001772-00072    Chemform  Brand  Butoxy 

Brush  Killer 

Navy  Brand  MFC  Company: 
001926-00010    WKB-15 

Parsons  Chemicals: 
001969-00071     Poison  Ivy  &  Brush  Killer 

»2 

Farmland  Ind.,  Inc.: 
001990-00100    Co-op  Weed-Out  (2.4,5-T 

Low  Volatile  Ester  4  Pounds) 
001990-00101     Co-op  Weed-Out  Brush 

Killer  Low  Volatile 
001990-00106    Weed-Out  2.4.5-T  Butyl 

Ester 
001990-00227    Co-op  Weed-Out  (Brush 

Killer  Butyl  Ester) 

W.R.  Grace  &  Company: 
002124-00437    NACO  Low  Volatile  2D- 

2T 
002124-00705    NACO  2.4.5-T  Low  Vola 

Brush  Killer-4T  Cont.  4  LBS  2.4.5-T  Gal 

I.  Schneid,  Inc.: 
002155-00045     Formula  406  Brush  Killer 

Patterson  Chemical  Company,  Inc.: 
002169-00069    Patterson's  Brush  Killer 
No.  200 

PBI/Gordon  Corporation: 
002217-00074    LV  Brush  Killer 
002217-00094    Super  Brush  Killer  No. 

400  Butyl 
002217-00100    Butyl  Ester  400  2,4,5-T 

Brush  Killer 
002217-00554    2,4,5-T  Amine 

Hopkins  Agricultural  Chemicals: 
002393-00309    Arcadian  Low  Volatile 

2-2  Brush  Killer 

Pueblo  Chemical  &  Supply  Company: 
002737-00012  Pueblo  4  LB  Brush  Killer 
002737-00033    Pueblo  Brush  Killer  Lovol 

2D/2T 

Oxford  Chemicals; 
003635-00039    Oxford  WK-82  Low- 
Volatile  Herbicide  for  Controlling 
Woody  PI 
Economy  Products: 


No.  2  &  2  Brush  Killer 
Economy  2,4,5-T  Butyl 


W.K.— DT 133 
ABCO  WKS-65  Brush 


003770-00013 

003370-00098 

Ester  4E 

DH  Industrial  Sup  Company: 

003797-00003    Right-A-Way  Brush- 
Killer  Semi-Concentrate 
Smith-Douglass.  Inc.: 

004185-00124    Smith-Douglass  Mangle 
Brush  Killer 

004185-00126    Smith-Douglass  2,4,5-T 
Low  Volatile  Ester  Brush  Killer 
Colorado  International  Corporation: 

004715-00173    Best  4  Servis  Brand  LO- 
VOL Brush  Killer 

004715-00174    Best  4  Servis  Brand  LO- 
VOL 2.4.5-T  Brush  Killer 

004715-00182    Be^t  45  Servis  Brand 
Butyl  Ester  400  2,4.5-T  Brush  Killer 

004715-00246    Butyl  Brush  Killer  3-3 
ADCO.  Inc.: 

004828-00037 

004828-00063 
Killer 

Good  Life: 
004931-00086    Good-Life  2-2  Low 

Volatile  Brush  Killer 
004931-00087    Good-Life  4  LB  2.4,5-T 

Low  Volatile  Brush  Killer 
004931-00089     Good-Life  4  LB  2,4,5-T 

Brush  Killer  Butyl 

Helena  Chemical  Company: 
005905-00074     Helena  2D-2t  Brush 

Killer 

Comet  Manufacturing  Company: 
006294-00018*  *  *  *     Com-O-Brush  LV  20- 

10  Low  Volatile  Isoctyl  Ester  of  2,4.5-T 
006294-00019*  *  *  *     Com-O-Brush  Isoctyl 

BRH  KLR  5LV  Low  VOL  ISOTL  Ester 

2.4,5-TE 

Southern  Mill  Creek  Products 
Company,  Inc.: 
006720-00033    Standard  Amine  T  Brush 

Killer 
006720-00112    SMCP  Special  Ester  LV 

D&D 

Stern  Chemtech  Corporation; 
006762-00010    Weedexl30Low 

Volatile  Ester  Weed  Grass  and  Brush 

Killer 
006762-00021    Weedex-65  Low  Volatile 

Ester  Weed  Grass  &  Brush  Killer 
006762-00032    2.4,5-T  Tree  Killer 
006900-00073    Dill  2,4,5-T  Low  Volatile 

Ester  4L  Brush  and  Weed  Killer 

Chempar  Chemical  Company  Inc.: 
007173-00021     Chempar  LV.  Brush 

Killer  Z/Z 
007173-00050    Chempar 

Crown  Chemical  Industries: 
007273-00062    Brush-Off  4-T  Amine 

Brush  Killer 
007273-00066 

Killer 
007273-00077 

Killer 


Brush-Off  D  *  T  Brush 
Brush-Off  2-2-LV  Brush 


11328 


Federal  Register  /  Vol.  52.  No.  67  /  Wednesday.  April  B.  1967  /j  Notices 


007273-00083     Weed  and  Brush-Off 

Amine  Formula  400 
007273-00088    Brush-Off  Low  Volatile 

Brush  &  Weed  Killer 
007273-00091     Brush-Off  2-2  Amine 

Brush  Killer 

BASF  Corporation: 
007969-00016    U-46  DT-LV  Brush  Killer 

Miller  Frank  &  Sons,  Inc.; 
008123-00032    Brush  &  Weed  Killer  To 

Control  Broadleaf  Weed  &  Wood 

Plants 

Habco,  Inc.: 
008823-00050    Habco  LO-VOL  2D/2T 
008823-00051     Habco  LO-VOL  4T 

Precision  Laboratories,  Inc.: 
009349-00005    Liqui-Date  Brush  Killer 

(Ester  Form)  Range  Eng  Dev 

Corporation 
009650-00001    Foamicide  No.  100  Brush 

&  Weed  Killer 

Riverside/Terr  Corporation: 
009779-00122    Riverside  Herbicide  Low 

Volatile  4T 
009779-00123    Riverside  Herbicide  Low 

Volatile  2-D-2T 
009779-00124    Riverside  Herbicide  A- 

4T  2,4,5-T 

Athea  Laboratories,  Inc.: 
010088-00008    LVBK  Kills  Broadleaf 

Weeds  and  Woody  Plants  Low 

Volatile  Sel 
010088-00009    Weed  &  Brush  Killer  No. 

2 
010088-00010     2,4,5-T  Low  Volatile 

Ester  Brush  and  Weed  Killer 

Mantek: 
010272-00006    Mantek  Man  Weed  X-iO 

ABC  Chemical  Corporation: 
01 1 515-00056    Twin  Esters  Kills  Woody 

Plants  Low  Volatility 

Forage  Unlimited: 
033330-00001    Sifon  Rangeland  Brush 

Spray  OLV  4D-ZT 
033330-00005     Forage  Unlimited 

Industrial  Brush  Spray  OLV  3D-3T 

Environmental  Process  Research: 
039128-00001     Best  4  Servis  Brand  Butyl 

Brush  Killer  2-2 
039128-00002    Best  4  Servis  Brand 

Brush  &  Range  Clear  3-3 
039128-00003    Best  4  Servis  Brand 

Brush  &  Range  Clear  4-4 

Vertac  Chemical  Corporation: 
039511-00016    Brush-RHAP  Amine  A- 

2D-2T  Herbicide 
039511-00017    Brush-RHAP  A-4T 

Herbicide  2,4,5-T  Amine 
039511-00018    Brush-RHAP  O  &-4T 

Herbicide  2,4,5-T 
039511-00019    Brush-RHAP  Butyl  Ester 

B-4T  Herbicide  2,4,5-T 
039511-00021     Brush-RHAP  Butyl-2I>- 

2T  Herbicide 
039511-00022     Brush-RHAP  LV-6T 

Herbicide  2.4,5-T 
039511-00023    Brush-RHAP  LV-5T 

Herbicide  2,4,5-T 


039511-00024    Brush-RHAP  LV-4T 

Herbicide 
039511-00025    Brush-RHAP  LV  OXY- 

5T  Herbicide 
039511-00026    Brush-RHAP  LV  OXY-45 

Herbicide 
039511-00027    Brush-RHAP  LV  OXY- 

6T  Herbicide 
039511-00028    Brush-RHAP  LV  OXY 

3D-3T  Herbicide 
039511-00029    Brush-RHAP  LV  OXY- 

2D-2T  Herbicide 
039511-00030    Brush-RHAP  LV  3D-3T 

Herbicide 
039511-00032    Brush-RHAP  LV  2D-2T 

Herbicide 
039511-00033    Brush-RHAP  OLV  2D-2T 

Herbicide 
039511-00034    Brush-RHAP  OLV-4T 

Herbicide 
039511-00035    Brush-RHAP  OLV-6T 

Herbicide 
039511-00036    Brush-RHAP  OLV  3D-3T 

Herbicide 
039511-00050    Amine  OA-1.50-1.5T 

Herbicide 
039511-00051    Transamine  OA-3T 

Herbicide  Z4,5-T  Oil  Soluble  Amine 

K-Agri.  Inc.: 
041653-00003     LV  Ester  22  Brush  Killer 
041653-00004     LV  Ester  T4  Brush  Killer 
041653-00011     Butyl  Ester  T4  Brush 

Killer 

/.  Intrastate  2,4,5-T  Products  Labeled 
For  Both  Suspended  and  Non-Suspended 
Uses:  Eligible  For  Disposal/Possibly 
Eligible  For  Indemnification 

Note. — If  the  Registration  Number  is 
followed  by  asterisks  (****}  the  product  will 
be  considered  for  disposal  only,  due  to 
expiration  of  the  statute  of  limitations. 

Dow  Chemical  U.S.A.: 
000464-08120*  *  *  *     Tordon  Special  LV 
225  Herbicide 

S&P  Branded  Fertilizer.  Inc.: 
000557-09483****     Swifts  Gold  Bear 
Brush  Kill  55 

Velsicol  Chemical  Corporation: 
000876-07819    Banvel  2-1-2  Herbicide 

for  Pasture,  Rangeland  Grasses  and 

NONCR 
000876-07934    Banvel2-)-2  Herbicide 
000876-07943    Banvel  2  -I-  2  Herbicide 

Esco  Distributer,  Inc.: 
003286-08060*  *  *  *     Staffel's  2.4,5-T 
003288-10172*  *  *  *    Staffel's  Brush  Killer 

No.  32 

Brewer  Chemical  Corporation: 
003579-03279*  *  *  *     Ultramar  LV-BK 

Chemical  Specialties,  Inc.: 
010827-03424*  *  *  *     IND-SOL 100 

Rowco,  Inc.: 
011465-10171  *  *  *  *     Rowchem  Brush 

Control  Mixture  T 

Atierican  National  Chemical 
Company: 


025203-10595*  *  *  *     Quick  Kill  400  Weed 

Killer  Liquid 

Uni-Chem  Corporation  of  Florida: 
037347-031 26*  *  *  *     Uni-Chem  Brush  and 

Weed  Killer 

/.  2,4,5-T  Products  Registered  Under 
Section  24(c)  and  Labeled  For  Both 
Suspended  and  Non-Suspended  Uses: 
Eligible  For  Disposal/Possibly  Eligible 
For  Indemnification 

Note. — If  the  Registration  Number  is 
followed  by  asterisks  (****)  the  product  will 
be  considered  for  disposal  only,  due  to 
expiration  of  the  statute  of  limitations. 

TX-760003**** 

TX-770001**** 

TX-770016****  • 

TX-780017 

TX-780006**** 

TX-770003**** 

TX-7700(n****  , 

TX-780001  I 

TX-780008**** 

K.  Silvex  Products  Labeled  Exclusively 
for  Non-Suspended  Uses:  Ineligible  for 
Indemnification  or  Disposal 

Miller  Chemical  and  Fertilizer 
Corporation: 
000072-00407    Miller's  Nu-Set  2,4,5- 

Hormone  Type  Spray 

ThompBon-Hayward  Chemical 
Company: 
000148-00925    Isoocytle  Ester  of  Silvex 

Technical 

Riverdale  Chemical  Company: 
000228-00134    Riverdale  Silvex  Butoxyl 

Ethanol  Ester  Tech 
000228-00135    Riverdale  Silvex  Isoocytl 

Ester  Tech 

Union  Carbide  Agricultural  Products 
Co.: 
000264-00144    Fruitone-T  Double 

Strength 
000264-00150     Fruitone 
000264-00272    Technical  Silvex 

FMC  Corp.: 

000279-01794  Niagara  Stikcol 

000279-01809  Niagara  Stikcol-D 

000279-02079  Stikcol  256 

Rhone-Poulenc,  Inc.: 
000359-00598     Ag  Mix  561 
000359-00623     Rhodia  2,4-D  &  2,4,5-TP 

Blend  pTechnical) 
000359-00670    Rhodia  2.4,5-TP  Acid 

Farmland  Industries,  Inc.: 
000449-00344    No.  4  Silvex  Ester 

Emulsifiable 
000449-00496    2,4,5-TP  Technical  Acid 

for  Manufacturing  Purposes  Only 

Dow  Chemical  U.S.A.: 
000464-00436    Silvex,  Isooctyl  Esters  for 

Manufacturing  Use  Only 
000464-00455    Silvex,  Acid  for 

Manufacturing  Use  Only 
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000464-00461     Silvex.  Butoxypropyl 

Esters  for  Manufacturing  Uses 
000464-00515    Dow  Butoxy  Propylester 

Mix  No.  1 
000464-00519    Dow  lOE  Mix  No.  1 

Diamond  Shamrock  Agricultural 
Chemicals: 
000677-00287    Technical  Isoocytle 

Esters  of  Silvex  for  Manufacturing 

Purposes  Only 

Chas.  H.  Lilly  Co.: 
000802-00400    Miller's  Stick  'N  Stay 

«243  (Tree  Fruit  Set) 
000802-00518    Miller's  2.4-D  Silvex  18- 

20  Granular 
000802-00519    Miller's  2.4-D  SUvex  30- 

10  Granular 

PBI/Gordon  Corporation: 
002217-00598    Technical  Herbicide 

Blend  No.  820  Manufacturing 

Concentrate 

Aceto  Chemical  Company: 
0002749-00097    Silvex  Technical 

Wilbur  Ellis  Company: 
002935-00338    Red  Top  Brand  2.4.5-TP 

256 

002935-00339    Red  Top  Brand  2,4,5-TP 
400 

Gallard-Schelsinger  Chemicides,  Inc.: 
004221-00016    2.4.5-T.P.  Acid 

Vertac  Chemicals  Corporation: 
039511-00045    Transvaal  MCPA  Low 

Volatile  Oxy  Ester 
039511-00056    2.4.5-TP  Acid 
039511-00057     2.4.5-TP  Volatile  Silvex 

Ester 

Falls  Chemicals,  Inc.: 
040831-00071     Best  4  Servis  Brand 
Lawn  Weed  Killer  Cont.  2,4-D  & 
Silvex 

Morgro  Chemical  &  Energy  Corp.: 
042057-0049    Morgro  Weedit  Lawn 
Weed  Spray 

L.  Intrastate  Si/vex  Products  Labeled 
Exclusively  for  Non-Suspended  Uses: 
Ineligible  for  Indemnification  or 
Disposal 

Dow  Chemical  U.S.A.: 
000464-06847    Kuron 

M  2.4.5-T Products  Labeled  Exclusively 
for  Non-Suspended  Uses:  Ineligible  for 
Indemnification  or  Disposal 

Bonide  Chemical  Co..  Inc. 
000004-00164    Bonide  Kilbrush 

Thompson-Hayward  Chemical 
Company: 
000148-000924    2,4,5-T  Isoocfyl  Ester 

Technical 
000148-001223     T-H  Z4.5-T  Acid 

Union  Carbide  Agricultural  Products 
Company: 

000264-00086     Amine  2,4.5-T  for  Rice 
000264-00234     Technical  2,4.5-T  Ester 

(for  use  in  the  Manufacture  of 

Herbicide 


000264-00255    Brominal  Industrial 

Broadleaf  Herbicide 

Nott  Manufacturing  Company.  Inc  • 
000358-00094    Notts  Poison  Ivy  Killer 

Rhone-Poulenc,  Inc.: 
000359-00574    Chipman  Aerosol  Special 

Mixture  No.  1 
000359-00578    Chipman  2,4.5-T  Acid 
000359-00580    Rhodia  2.4.5-T  Isooctyl 

Ester  (Technical) 
000359-00582    Chipman  2.4-D  and  2.4.5- 

T  Ester  Mix  Technical 
000359-00605    Chipman  D  and  T  Mix 

No.  8 
00035&-O0612    T  &  C  Lawn  Weed  Killer 

Concentrate 
000359-00615     Swift  Mix  No.  1 
000359-00616    Swift  Mix  No.  2 
000359-00652     Visko-RHAP  Low 

Volatile  Ester  2T  for  Air  Application 

Dow  Chemical  U.S.A.: 
000464-00491     2.4.5-T  Butoxy  Ethanol 


Esters 
000464-00492 

Esters 
000464-00493 
000464-00494 
000464-00495 


2.4.5-T  Butoxy  Proply 


2,4,5-T  Acid 
2,4,5-T  Butyl  Esters 
2.4,5-T  Isooctyl  Esters 

Monsanto  Company: 
000524-00047    2.4.5-T  Isopropyl  Ester 

Technical  Grade 
000524-00048     2.4.5- 

Trichlorophenoxyacetic  Acid 
000524-00067    Technical  Grade  2,4.5-T 

Butyl  Ester 
000524-00095     D-61  Monsanto  2.4.5-T 

Isoocfyl  Ester 
000524-000149    2,4.-D/2,4.5-T  Mixed 

Esters  N-Butyl  and  Isobutyl 
000524-000150    2,4.-D/2,4.5-T  Butyl 

Esters 
000524-000258     2,4,5-T  Isobutyl  Ester 

Technical  Grade 

Prentiss  Drug  &  Chemical  Company, 
Inc.: 
000655-000611     Parsons  Poison  Ivy  and 

Brush  Killer  NO.  2 

Diamond  Shamrock  Agricultural 
Chemicals: 

Technical  2-Ethylhexyl- 


000677-000247 

T  (2.4,5-T) 
000677-000248 

(2,4.5-T) 
000677-000250 

T) 
000677-000253 

(2,4,5-T) 
000677-000267 


Technical  Isopropyl-T 
Technical  Butyl-T  (2.4.5- 
Technical  Isooctyl-T 


Diamond  Chemical 
2.4.5-T  Acid  Dustless  for 
Manufacturing  Purposes 

Olin  Corporation: 
001258-01007     LV  Ester  22  Brush  Killer 
001258-01008    LV  Ester  T4  Brush  Killer 
001258-01015    Butyl  Ester  T4  Brush 

Killer 

Land  O'Lakes: 
001381-00086    Midland  50-50  Low 
Volatile  Brush  Killer 


Universal  Cooperatives,  Inc.: 
001386-00028    Unico  Brush  Killer 
001386-00056    Unico  LO-V  Brush  KiUer 

Farmland  Industries.  Inc.: 
001990-00393     Woodbury  Woodkill 

Ester 

001990-00395    Woodbury  WoodKiU  6 

LB  Ester  Concentrate 
001990-00411     Low  Vol  4  LB  Woodkill 
No.  4  Low  Volatile  2.4,5- 


No.  6  Low  Volatile  2,4,5- 


001990-00412 

T 
001990-00422 

T 
001990-00439    2.4.5-T  4  LB  Butyl  Ester 

PBI/Gordon  Corporation: 
002217-00442     2,4.5- 

TrichlorophenoxyacetJc  Acid 

Kerr-McGee  Chemical  Corporation: 
002342-00838    Poison  Ivy  Killer 

Com  Belt  Chemical  Company: 
010107-00025     Wasco  2,4.5-T  Low 

Volatile  Ester  4  LB  E.C. 
010107-00026    Wasco  2,4.5-T  Butyl 

Ester  *4  E.G.  (2.4.5-T  Emul.  Cone.) 

EM  Industries,  Inc.— Plant  Protection 
Div.: 

021137-00013     2.4.5-T  Technical 

Inland  Labs.,  Inc.: 
023486-00004     No.  2  &  3  Brush  Killer 
023486-00018     Economy  2.4.5-T  Butyl 

Ester  4E 

Vertac  Chemical  Corporation: 
039511-00052     2,4,5-T  Acid 

2.4,5-T  Butyl  Ester 
2,4,5-T  Low  Voltile  Ester 
2,4,5-T  Low  Volatile 


Helena  2D-2T  Brush 


039511-00053 
039511-00054 
039511-00055 

Oxy-Ester 
039511-00083 

Killer 

Falls  Chemicals,  Inc.: 
040831-00009 
040831-00048    Best  4  Servis  Brand  LO- 

VOL  Brush  Killer 
040831-00049    Best  4  Servis  Brand  LO- 

VOL  2,4,5-T  Brush  Killer 
040831-00053     Best  4  Servis  Brand  Butyl 

Ester  400  2,4.5-T  Brush  Killer 
040831-00078    Butyl  Brush  Killer  3-3 

Morgro  Chemical  &  Energy 
Corporation: 
042057-00032    Wasco  Brush  Killer  Low 

Volatile  2,4-D  2.4,5-T  EmuL  C. 

Gilmore.  Inc.: 
042545-00002    2,4,5-T  4LB  Amine 
042545-00003     2.4,5-T  Technical  Acid 
042545-00005     Chipman  2,4,5-T  Acid 
042545-00006    Rhodia  Low  Volatile 

Brush  Killer  No.  2 
042545-00021     Rhodia  2.4,5-T  Low 

Volatile  Ester  4L 
042545-00022    Rhodia  2.4,5-T  Low 

Volatile  Ester  6L 
042545-00023     Rhodia  2.4.5-T  Isooctyl 

Ester  (Technical) 

Cameron  M.  Baird: 
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050415-00037    Brush  Killer  (Low 

Volatile  Emulsifiable  Concentrate)  LV 
3C/3 

N.  Intrastate  2.4.5-T Products  Labled 
Exclusively  For  Non-Suspended  Uses: 
Ineligible  For  Indemnification  or 
Disposal 

Dow  Chemical  U.S.A.: 
000464-08119    Mesquite  T  Herbicide 

S  &  P  Branded  Fertilizer.  Inc.: 
000557-09482    Swifts  Gold  Bear  Brush 

Kill  22 

O.  2.4,5-T Products  Registered  Under 
Section  24(c)  and  Labeled  Exclusively 
For  Non-Suspended  Uses:  Ineligible  For 
Indemnification  or  Disposal 

TX-780007 

V.  What  Is  a  Loss  Caused  by  Suspension 
or  Cancellation? 

A.  General  Rule 

FIFRA  section  15  provides  that  a 
pesticide  owner  who  is  otherwise 
eligible  may  be  entitled  to 
indemnification  if  the  owner  has 
suffered  losses  by  reason  of  suspension 
or  cancellation  of  a  pesticide 
registration.  The  Agency  interprets  this 
provision  to  mean  that  a  claimant  is 
entitled  to  be  indemnified  for  losses  the 
claimant  suffered  when  the  claimant 
was  prevented  from  using  or  selling  a 
pesticide  product  by  Agency  action.  The 
2.4.5-T/silvex  suspension  orders 
generally  prohibited  both  the  sale  and 
use  of  products  registered  for  specified 
uses.  Thus,  registrants,  sellers,  and  end- 
users  may  claim  indemnification  for 
losses  resulting  from  compliance  with 
the  orders.  However,  to  the  extent  that 
the  Agency  has  permitted  the  sale  or  use 
of  existing  pesticide  stocks,  either  as 
originally  labeled  or  after  relabeling, 
owners  of  such  stocks  may  be  ineligible 
for  indemnification. 

B.  Registrants  Who  Had  Opportunity  to 
Relabel  Product 

It  is  the  Agency's  view  that  registrants 
who  lawfully  could  have  amended  their 
pesticide  registrations  and  relabeled 
their  products  for  non-suspended  uses 
are  in  most  instances  not  eligible  for 
indemnification.  The  Agency  permitted 
registrants  of  products  registered  for 
both  suspended  and  non-suspended 
uses  to  delete  the  suspended  uses  and  to 
retain  active  registrations  for  the  non- 
suspended  uses.  Registrants, 
distributors,  and  retailers  of  such 
pesticides  may  be  ineligible  for 
indemnification  depending  on  the 
particular  factual  circumstances.  Such 
persons  may  submit  claims  for 
consideration  by  the  Agency. 


C.  Sale  and  Distribution  of  Existing 
Stocks 

The  Agency  incorporated  a  provision 
concerning  distribution  and  sale  of 
existing  stocks  in  the  cancellation  notice 
concerning  the  non-suspended  uses  of 
2.4.5-T  and  silvex  which  was  published 
in  the  Federal  Register  of  October  18, 
1983  (48  FR  48434).  That  notice  stated 
that  the  Agency  would  permit  continued 
distribution  and  sale  of  2,4,5-T  and 
silvex  products  labeled  for  non- 
suspended  end-uses  and  canceled 
pursuant  to  the  notice  for  no  more  than  1 
year  from  the  effective  date  of  such 
cancellation.  Although  this  1983  existing 
stocks  provision  excluded  all  products 
labeled  for  any  end-use  subject  to  the 
1979  suspension  orders,  that  provision 
nevertheless  is  pertinent  here.  Products 
with  labeling  which  originally  included 
both  suspended  and  non-suspended 
uses,  and  which  were  subsequently 
amended  to  delete  suspended  uses, 
could  be  distributed  and  sold  pursuant 
to  the  1983  existing  stocks  provision. 

The  owner  of  any  quantity  of  a 
pesticide  product  that  could  have  been 
lawfully  distributed  and  sold  pursuant 
to  tiie  existing  stocks  determination  may 
not  obtain  indemnification  for  the  cost 
of  that  quantity  of  that  pesticide  unless 
and  until  the  owner  demonstrates  that 
the  product  could  not  reasonably  have 
been  distributed  and  sold  for  any 
nopsuspended  use  pursuant  to  that 
determination. 

D.  Products  Owned  by  End-Users 

Because  no  2,4.5-T  or  silvex  product 
may  be  legally  used  for  any  use  subject 
to  the  1979  emergency  suspension 
orders,  end-users  who  own  stocks  of 
2,4,5-T  or  silvex  products  labeled  for 
suspended  uses  may  be  eligible  for 
indemnification.  However,  end-users 
who  currently  own  2,4,5-T  or  silvex 
products  labeled  for  non-suspended 
uses  may  continue  to  use  those  products 
for  such  uses.  Some  end-users  may  have 
originally  acquired  a  product  for  a  non- 
suspended  use  or  could  otherwise 
reasonably  use  the  product  for  such  a 
use.  Accordingly,  end-users  who  own 
stocks  of  2.4,5-T  or  silvex  products 
labeled  for  both  suspended  and  non- 
suspended  uses  may  be  ineligible  for 
indemnification  depending  on  the 
particular  factual  circumstances.  Such 
persons  may  submit  claims  for 
consideration  by  the  Agency. 

E.  Prior  Indemnity  Payment 

Some  registrants  of  silvex  pesticides 
entered  into  settlement  agreements  with 
H>A  which  resulted  in  the  cancellation 
of  their  pesticide  registrations.  These 
asreements  established  a  procedure  for 


the  processing  of  indemnification  claims 
and  for  the  disposal  of  affected 
products.  Most  of  the  owners  of 
pesticides  covered  by  these  Agreements 
have  obtained  indemnification 
payments  as  a  result  of  litigation  in  the 
U.S.  Claims  Court,  and  have  had  their 
products  disposed  of  by  EPA.  Such 
persons  have  no  rights  to  further 
indemnification  or  disposal.  In  any 
event,  any  remaining  claims  by  owners 
of  pesticides  covered  by  the  Agreements 
who  have  not  already  instituted  an 
appropriate  action  in  the  U.S.  Claims 
Court  are  now  barred  by  the  statute  of 
limitations. 

VL  Who  May  File  a  Claim  for 
Indenuiification 

A  claim  for  indemnification  may  be 
filed  by:  (1)  Any  person  who.  on 
February  28, 1979,  owned  some  quantity 
of  a  2,4,5-T  or  silvex  pesticide  product 
the  registration  of  which  was  suspended 
and  cancelled;  (2)  the  assignee  of  the 
claim  of  such  a  person;  or  (3)  the 
authorized  representative  of  such  a 
person.  Unit  VII  of  this  Notice  tells  how 
to  file  a  claim  for  indemnification. 

Some  registrants  and  suppliers  have 
recalled  products  from  their  customers 
who  owned  the  product  at  the  time  of 
suspension.  EPA  is  interested  in 
consolidating  as  many  claims  as 
possible,  and  therefore,  encourages 
submission  of  consolidated  claims  by 
such  registrants  or  suppliers  (see  Unit 
VIII.C.  of  this  Notice). 

A  person  who  is  entitled  to  be 
indemnified  may  authorize  another 
person  to  file  a  claim  on  his  behalf,  to 
receive  payment  on  his  behalf,  or  both. 
A  power  of  attorney  is  a  document 
which  appoints  someone  (the  registrant, 
for  exmaple),  as  the  agent  of  the  person 
who  is  entitled  to  be  indemnified,  and 
authorizes  the  agent  to  submit  an 
indemnification  claim  and  receive 
payment  on  the  owner's  behalf. 

A  person  entitled  to  claim 
indemnification  may  instead  assign  his/ 
her  claim  to  another  person,  and  thereby 
transfer  his  right  to  indemnification  to 
that  oOier  person.  The  person  who 
assigns  his/her  claim  thereafter  has  no 
legal  interest  in  the  claim.  In  either 
situation,  the  validity  of  the  claim 
depends  on  whether  the  agent  or    ' 
assignee  obtained  the  right  to  present  it 
from  a  person  eligible  for 
indenuiification  under  section  15. 
Although  the  Federal  Anti-Assignment 
of  Claims  Act,  31  U.S.C.  3727.  ordinarily 
would  bar  the  assignment  of  claims 
against  the  Government,  the 
Government  has  determined  that  it  will 
waive  the  defense  with  regard  to 
otherwise  valid  claims  for  j 
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indemnification  for  2.4,5-T  and  silvex 
products  under  section  15. 

VII.  Who  May  Request  Federal  Disposal 

Any  person  who  currently  owns  any 
quantity  of  a  2,4,5-T  or  silvex  pesticide 
product  which  is  eligible  for  disposal 
(see  Unit  III  of  this  Notice),  or  any 
authorized  representative  of  such  a 
person,  may  request  that  EPA  dispose  of 
the  pesticide,  whether  or  not  the  person 
claims  indemnification  for  that  quantity 
of  the  product.  Unit  VIII  of  this  Notice 
describes  how  to  request  disposal. 

VIII.  How  To  File  a  Claim  or  Request 
Disposal 

A.  Form  and  Supporting  Documentation 

EPA  Form  8500-21,  entitled  "Silvex/ 
2,4,5-T  Products;  Claim  for 
IndemniHcation  and  Request  for  Federal 
Disposal,"  must  be  filled  out  and 
submitted  to  the  address  listed  at  the 
beginning  of  this  Notice  in  order  for  any 
indemnification  claim  or  disposal 
request  to  be  considered.  Copies  of  the 
form  can  be  obtained  at  the  same 
address. 

The  person  submitting  the  form  must 
submit  the  required  documentation  to 
support  the  claim  or  disposal  request. 
The  instructions  accompanying  the  form 
state  what  kinds  of  supporting 
documentation  will  be  accepted  for  each 
element  of  the  claim  or  disposal  request. 

The  person  filing  the  form  must  find 
the  product  for  which  he/she  is  claiming 
indemnification  or  requesting  disposal 
on  the  list  in  Unit  III  of  this  Notice,  and 
indicate  on  the  form  the  category  to 
which  the  product  belongs.  If 
indemnification  is  being  requested  for  a 
product  registered  for  both  suspended 
and  non-suspended  uses,  registrants, 
distributors,  or  retailers  must  state  why 
the  product  was  not  relabeled  for  only 
non-suspended  uses  and  subsequently 
marketed,  and  end-users  must  state  why 
the  product  was  not  used  for  non- 
suspended  uses. 

If  the  person  submitting  a  claim  for 
indemnity  was  not  the  owner  of  the 
pesticide  product  on  February  28, 1979, 
the  person  submitting  the  claim  must 
submit  documentary  evidence  which 
establishes  that  he/she  is  authorized  to 
file  the  claim.  If  the  person  submitting 
the  claim  seeks  to  have  the  Government 
pay  him/her  on  behalf  of  the  owner  of 
the  product,  an  appropriate  power  of 
attorney  must  be  submitted.  All 
assignments  and  power  of  attorney 
documents  should  be  notarized. 

The  form  provides  a  means  to  request 
disposal  of  pesticide  stocks,  whether  or 
not  indemnification  is  requested.  All 
information  requested  on  the  form 
regarding  quantify,  unit  number  and 


size,  and  other  facts  pertinent  to 
disposing  of  products  must  be 
submitted. 

B.  Business  Records  Verification 

Manufacturers,  registrants, 
distributors,  and  any  other  claimants 
that  normally  maintain  business  records 
may  consolidate  the  information 
required  to  support  a  claim  and  to  verify 
the  contents  of  the  claim  by  submitting 
an  auditor's  report,  or  a  schedule 
supported  by  an  independent  certified 
accountant's  statement  verifying  the 
validity  of  the  schedule.  Each  element  of 
the  claim,  such  as  cost  per  unit  of 
product  or  quantity  of  product  owned  at 
the  time  of  suspension,  must  be 
reviewed  and  verified  by  the 
independent  auditor  if  verification  for 
the  complete  contents  of  the  claim  is 
being  provided  through  the  report  or 
statement.  If  the  independent  review  is 
being  conducted  for  only  one  element  of 
the  claim,  such  as  a  manufacturer's  cost 
of  production  per  unit  of  product, 
supporting  documentation  must  be 
submitted  for  all  other  elements  of  the 
claim.  EPA  reserves  the  right  to  request 
submission  of  (or  to  otherwise  inspect) 
the  information  that  formed  the  basis  for 
the  audits  or  reports,  in  order  to  verify 
the  validity  of  the  information 
submitted. 

C.  Composite  Claim  Lists 

Registrants  or  suppliers  who  have 
recalled  a  product  from  their  customers 
and  who  are  assignees  or  are  acting  as 
legal  representatives  may  submit 
composite  lists  for  separate  elements  of 
the  claim  form  identifying  the  product, 
product  owner,  quantities  and  units  of 
pesticides,  and  other  pertinent 
information  indicated  on  the  claim  form. 
Documentation  of  the  assignment, 
power  of  attorney,  or  other  legal 
authorization  from  each  former  owner  of 
the  product  listed  in  such  composite  list 
must  be  submitted.  The  legal 
documentation  should  identify  the 
parties  and  product  involved. 

D.  Confidential  Business  Information 
As  a  general  matter,  businesses  may 

assert  claims  of  business  confidentiality 
covering  part  or  all  of  the  information 
submitted  in  or  with  the  Claim  Form,  in 
the  manner  described  at  40  CFR  2.203(b). 
Any  such  assertions  of  confidentiality  of 
business  information  must  be  supported 
by  documentation  of  the  reasons  why 
disclosure  of  the  information  is  likely  to 
cause  substantial  harm  to  the  business' 
competitive  position.  The  information 
covered  by  the  assertion  will  be 
disclosed  by  EPA  only  to  the  extent,  and 
in  accordance  with  the  procedures,  set 
forth  in  40  CFR  Part  2.  If  no  such 


assertion  and  supporting  documeniaiion 
accompanies  the  information  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  business.  See  40 
CFR  2.203(a)(2). 

EPA  has  determined  that  it  will  not 
afford  confidential  treatment  to  ceriain 
information  requested  on  the  Claim 
Form,  because  it  must  be  disclosed  to 
potential  contractors  in  order  to  arrange 
for  disposal  of  the  pesticides. 
Confidentiality  claims  should  not  be 
made  for  the  following  information:  the 
type,  composition,  and  quantity  of  each 
pesticide  product  for  which  disposal  is 
requested,  the  unit  size  of  containers, 
and  the  product's  location.  If  the  Agency 
receives  any  confidentiality  claims  for 
this  information,  the  claim  for 
indemnification  and  disposal  will  not  be 
considered  and  will  be  returned  to  the 
claimant. 

E.  Signing  of  Claim  Required 

The  claimant,  or  his/her  authorized 
representative,  must  sign  the  claim  form. 
Signature  of  the  form  constitutes 
agreement  to  the  following: 

(1)  That  all  statements  made  and 
information  provided  in  the  claim  are 
true  and  correct  to  the  best  of  the 
claimant's  knowledge,  and  that  the 
amount  of  the  claim  is  an  accurate 
statement  of  the  cost  of  the  product; 

(2)  That  the  claimant  had  no 
knowledge  of  facts  which,  in 
themselves,  showed  that  the  pesticide 
did  not  meet  Federal  registration 
requirements; 

(3)  That  acceptance  of  any  payment 
from  EPA  constitutes  full  satisfaction 
and  final  settlement  of  the  claim; 

(4)  That  by  submission  of  the  claim, 
the  claimant  grants  permission  to 
authorized  agents  of  the  United  States 
Government  to  enter  premises  where 
records  or  product  are  retained  to 
conduct  whatever  inspections,  audits,  or 
examinations  are  necessary  to  verify  the 
contents  of  the  claim; 

(5)  That  by  submission  of  the  claim, 
the  claimant  waives  any  claim  for 
confidential  treatment  of  the  types  of 
information  specified  in  Unit  VIIl.D.  of 
this  notice. 

(6)  That  claimant  has  received  no 
other  payment  for  the  cost  of  the 
pesticides  for  which  indemnification  is 
claimed  and  that  should  claimant 
receive  such  other  payment,  claimant 
agrees  to  promptly  reimburse  the  EPA  in 
such  amount  up  to  and  including  the  full 
amount  of  the  indemnification  payment 
made  under  this  program; 

(7)  That  ownership  of  and 
responsibility  for  pesticide  products  for 
which  indemnification  payments  are 
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made  under  this  program  remains  with 
the  claimants  and/or  the  holders  of  the 
material  unless  and  until  the  EPA 
accepts  the  material  for  disposal  under 
section  19  of  FIFRA: 

(8)  That  neither  payment  of 
indemnification  under  section  15  of 
FIFRA  nor  acceptance  of  pesticides  for 
disposal  under  section  19  of  FIFRA  in 
any  way  constitutes  a  finding  or 
warranty  by  the  United  States  with 
respect  to  the  proper  or  safe  storage, 
packaging,  handling,  transport  or 
disposal  of  such  products  by  the  owners 
or  holders  of  the  products  or  by  agents, 
employees,  or  other  persons  acting  in 
their  behalf; 

(9)  If  the  claim  is  filed  by  an  assignee, 
that  the  United  States  may  assert 
against  the  assignee  any  defenses,  or 
right  of  setoff  or  counterclaim, 
applicable  against  the  person  who 
assigned  the  claim. 

/•'.  Compliance  With  RCRA 
Requirements 

Information  submitted  to  the  Office  of 
Pesticide  Programs  in  connection  with 
an  indemnification  claim  or  disposal 
request  may  be  provided  to  other 
Agency  offices.  Therefore,  persons  who 
intend  to  submit  indemnification  claims 
and/or  disposal  requests  for  2,4, 5-T  or 
silvex  products  are  advised  that  any 
products  in  their  possession  which  are 
listed  as  acute  hazardous  waste  in  the 
regulation  concerning  dioxin-containing 
wastes  promulgated  by  EPA  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  40  CFR  261.31  (Hazardous 
Waste  F027),  50  FR  1978.  January  14, 
1985,  must  be  managed  in  compliance 
with  the  management  standards  in  that 
regulation. 

Before  materials  can  be  hazardous 
wastes  under  RCRA,  they  must  first  be 
solid  wastes.  Remaining  stocks  of 
cancelled  pesticide  products  containing 
2,4,5-T  or  silvex  are  considered  to  be 
solid  wastes  subject  to  RCRA  if  they 
have  been  "discarded"  or  are  intended 
for  discard.  In  this  context,  "discarded" 
means  either  abandoned  or  used  as  a 
fuel  or  as  a  component  of  a  fuel.  See  40 
CFR  261.2(a)(2)(i)  and  261.33.  50  FR  637, 
January  4. 1985.  Any  2,4,5-T  or  silvex 
product  which  the  owner  reasonably 
and  legitimately  intends  to  legally  sell  or 
use  for  a  lawful  pesticidal  purpose  is  not 
yet  a  RCRA  solid  or  hazardous  waste. 
Except  for  sales  to  a  foreign  purchaser 
in  conformity  with  FIFRA  section  17(a), 
no  canceled  2.4. 5-T  or  silvex  product 
may  still  be  lawfully  sold  or  distributed. 
However,  2.4,5-T  and  silvex  products 
which  are  labeled  for  non-suspended 
uses  and  are  currently  held  by  the  end 
user  may  still  be  used  for  such  non- 
suspended  uses. 


Except  for  2,4.5-T  and  silvex  products 
which  are  "household  wastes"  as 
defined  in  40  CFR  261.4(b)(1),  all 
canceled  2.4.5-T  and  silvex  products 
which  have  been  discarded  or  are 
intended  for  discard  are  not  only  solid 
wastes  but  are  also  classified  as 
"hazardous  wastes"  by  the  RCRA 
dioxjn  listing  (Hazardous  Waste  F027). 
Among  other  things,  the  RCRA  dioxin 
listing  requires  holders  of  the  subject 
waste  to  notify  EPA  or  an  authorized 
State  and  establishes  particular 
requirements  concerning  storage  and 
disposal  of  such  waste.  Such  waste  must 
be  stored  in  containers  having 
secondary  containment,  containers  must 
be  kept  in  sound  operating  condition, 
and  leaks  and  spills  must  be  responded 
to  (40  CFR  Part  264.  Subpart  I).  Tanks 
containing  these  wastes  are  subject  to 
simflar  requirements  (40  CFR  Part  264. 
Subpart  J).  Storage  of  such  waste  by  the 
generator  for  more  than  90  days  requires 
a  pCTmit  (40  CFR  262.34).  In  general, 
such  wastes  may  only  be  disposed  of,  or 
incinerated,  at  facilities  having  RCRA 
permits;  thus,  interim  status  disposal  or 
incineration  facilities  may  not  ordinarily 
accept  such  waste. 

In  addition,  persons  holding  any  2.4.5- 
T  or  silvex  product  which  is  or  may 
become  hazardous  waste  should  be 
aware  of  additional  constraints  on  land 
disposal  of  such  wastes  which  will  be 
effective  on  November  7. 1988  (RCRA 
section  3004(e).  51  FR  40572.  November 
7. 1986.)  After  that  date,  such  wastes  are 
prohibited  from  land  disposal  unless 
they  meet  the  applicable  treatment 
standards  in  40  CFR  268.41.  or  are  the 
subject  of  an  approved  petition  under  40 
CFR  268.6.  an  approved  case-by-case 
extension  under  40  CFR  268.5,  or  a 
variance  from  the  treatment  standard 
under  40  CFR  268.44.  In  addition, 
effective  November  7, 1988,  storage  of 
such  wastes  for  over  1-year  must  be  for 
the  purpose  of  accumulating  sufficient 
wa$te  as  necessary  to  facilitate 
treatment,  recovery,  or  disposal  of  the 
waste  (40  CFR  268.50(c)). 

Persons  holding  stocks  of  canceled 
2,45-T  or  silvex  products  who  desire 
further  information  concerning  the 
applicability  of  RCRA  requirements  to 
their  products  should  contact  one  of  the 
employees  listed  below: 

Getry  Levy.  EPA — Region  I.  John  F.  Kennedy 

Pfederal  Building.  Boston,  MA  02203,  (617- 

223-4852). 
Ertiie  Regna.  EPA — Region  II,  Woodbridge 

Avenue.  Edison.  N)  08837.  (201-321-6765). 
Larry  Miller,  Curtis  BIdg..  EPA— Region  III, 

341  Chestnut  Street.  Philadelphia,  PA 

1B107.  (215-597-8598). 
Kirk  Lucius,  EPA— Region  IV.  345  Courtland 

Street,  NE..  Atlanta,  GA  30365,  (404-347- 

i222or3621).         ''    ' 


Phyllis  Reed.  EPA— Region  V.  Federal  Office 

Building.  230  South  Dearborn  Street, 

Chicaga  IL  60604.  (312-353-2291). 
Dr.  Norman  Dryer.  EPA— Region  VI.  1201  Elm 

Street,  let  International  BIdg..  Dallas,  TX 

75270.  (214-767-5311). 
Leo  Alderman.  EPA— Region  VII.  726 

Minnesota  Avenue.  Kansas  City,  KB  66101. 

(913-23»-2835). 
Al  Yorke,  EPA— Region  VIII.  999  18th  St., 

Suite  1300,  Denver.  CO  80202.  (303-293- 

1730). 
Richard  Vaille.  EPA— Region  IX.  215  Fremont 

St..  San  Francisco,  CA  94105.  (415-974- 

8138). 
Anita  Frankel,  EPA— Region  X.  1200  6th 

Avenue,  Seattle,  WA  98101,  (20&-442-1198). 

IX.  Where  and  When  Claim  Must  be 
Filed 

All  claims  must  be  submitted  to  the 
address  listed  at  the  beginning  of  this 
Notice,  and  must  be  postmarked  no  later 
than  July  7, 1987.  All  claims  postmarked 
after  that  date  will  be  denied. 

EPA  is  imposing  this  time  limitation 
on  filing  of  claims  because  the 
information  provided  through  the  claims 
forms  will  enable  the  Agency  to 
estimate  the  funds  required  for 
indemnification  for  and  disposal  of  the 
products.  Until  the  Agency  is  able  to 
estimate  with  some  certainty  the  total 
cost  required  for  such  activity,  it  will  be 
unable  to  determine  the  adequacy  of 
potential  sources  of  funding,  seek 
additional  funds  as  required,  and 
properly  evaluate  available  options  for 
disposal  of  eligible  products. 

If  a  claim  is  filed  within  the 
prescribed  time  period,  but  the  Agency 
requests  supporting  documentation  not 
included  with  the  original  claim,  an 
appropriate  period  will  be  allowed  for 
submission  of  the  additional  information 
required  for  consideration  of  the  claim. 
If  the  requested  information  is  not 
submitted  within  the  grace  period 
provided,  and  a  response  is  not  received 
stating  why  the  information  cannot  be 
submitted  within  that  time  period,  the 
claim  will  be  denied. 

A  claim  may  be  amended  at  any  time 
before  final  action  by  EPA.  All 
amendments  must  be  submitted  in 
writing  and  signed  by  the  claimant  or 
his/her  authorized  agent  or  legal 
representative. 

X.  How  Claims  Will  be  Processed     - 

Upon  receipt  of  a  claim.  EPA  will 
assign  it  a  claim  number  and  all 
correspondence  regarding  the  claim  will 
reference  that  number.  All  claimants 
will  be  notified  of  receipt  of  the  claim 
and,  if  necessary,  of  any  additional 
information  or  verification  required  for 
consideration  of  the  claim.  If  a  claimant 
is  unable  to  provide  the  documentation 
required  for  consideration  of  his/her 
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claim  within  the  prescribed  time  period, 
the  claim  will  be  disallowed  and  will  be 
relumed  to  him. 

The  Agency  plans  to  conduct  random 
investigations  of  claims  submitted  for 
the  purpose  of  establishing  their 
veracity.  In  verifying  claims,  the  Agency 
may  seek  to  enter  premises  to  examine 
any  2,4,5-T  or  silvex  pesticide  products 
being  stored  pending  disposal,  to 
examine  records  relevant  to  the  claim, 
or  to  conduct  whatever  other 
examinations  are  necessary  to  audit  the 
claim.  EPA  may  reject  claims  if 
investigators  are  not  permitted  to  enter 
the  claimant's  premises  or  are  otherwise 
impeded  in  conducting  an  audit. 

EPA  determinations  regarding 
eligibility  of  claims  and  amount  of 
indemnity  payable  shall  constitute  final 
administrative  action. 

XI.  EPA  Disposal  of  Unused  Pesticide 
Stocks 

When  discarded,  most  2,4,5-T  and 
silvex  products  eligible  for  Federal 
disposal  will  be  classified  as  hazardous 
wastes.  Any  disposal  of  such  waste  by 
EPA  (or  any  other  person)  must  be  in 
conformity  with  the  standards  included 
in  the  RCRA  hazardous  waste 
management  regulations  for  dioxin- 
containing  wastes  (40  CFR  261.31,  50  FR 
1978,  January  14, 1985).  At  present,  there 
is  no  legal  disposal  capacity  available 
for  waste  which  is  subject  to  the  listing. 
Unless  such  waste  is  formally  delisted 
through  EPA's  delisting  procedures  (see 
40  CFR  260.20  and  260.22),  it  must 
properly  be  stored  until  legal  disposal 
capacity  becomes  available. 

Dated;  March  31. 1987. 
Victor  J.  Kimm, 

Acting  Assistant  Administrator,  Office  of 
Pesticide  and  Toxic  Substances. 
(FR  Doc.  87-7743  Filed  4-7-fl7:  8:45  am| 
BILUNG  CODE  eS60-S0-« 
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Notice  of  Hearing  Concerning 
Application  To  Modify  the  Final 
Suspension  Order  for  Pesticide 
Products  Containing  DInoseb 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Hearing  Under 
Subpart  D  of  40  CFR  Part  164. 


summary:  On  February  13  and  March 
23, 1987,  the  Department  of  Agriculture 
of  the  State  of  Oregon  submitted 
applications  for  emergency  exemptions 
under  section  18  of  the  Federal, 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  to  permit  use  of  pesticide 
products  containing  dinoseb  on  a 


number  of  crops  including  dry  peas, 
lentils,  and  chickpeas.  Under  Subpart  D 
of  40  CFR  Part  164,  these  applications 
constitute  a  petition  to  reconsider  the 
Agency's  final  suspension  order  of 
October  7, 1986,  concerning  dinoseb 
products.  Such  a  petition  may  not  be 
granted  without  a  formal  adjudicatory 
hearing.  EPA  has  concluded  that  the 
applications  from  the  State  of  Oregon 
raise  issues  that,  if  substantiated  in  a 
hearing,  may  provide  a  basis  for 
modification  of  the  Agency's  final  order 
suspending  use  of  dinoseb  products. 
This  Notice  announces  that  EPA  has 
decided  to  hold  an  expedited  hearing  to 
reconsider  that  order  as  it  applies  to  use 
of  dinoseb  on  dry  peas,  lentils,  and 
chickpeas  in  Oregon,  specifies  the  issues 
of  fact  and  law  to  be  considered  at  that 
hearing,  and  establishes  a  schedule  for 
the  hearing. 

date:  Requests  to  participate  in  the 
hearing  announced  by  this  notice  must 
be  received  by  the  Office  of  the  Hearing 
Clerk  at  the  address  given  below  by 
April  13, 1987.  A  pre-hearing  conference 
will  be  held  on  the  first  business  day 
thereafter. 

ADDRESS:  Requests  for  a  hearing  must 
be  submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

Information  supporting  the 
Administrator's  decision  to  hold  a 
hearing  will  be  available  for  public 
inspection  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays  in; 
Information  Services  Section, 
Management  and  Program  Support 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Room  236,  Crystal  Mall  *2, 1921 
Jefferson  Davis  Highway,  AHington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Michael  McDavit,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460. 

Office  location  and  telephone  number: 
Rm.  1014A,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  AHington,  VA 
(703-557-1787). 

SUPPLEMENTARY  INFORMATION: 
I.  Legal  Authority 

A.  Standards  for  Maintaining  a 
Registration 

Before  a  pesticide  product  may  be 
lawfully  sold  or  distributed  in  either 
intrastate  or  interstate  commerce,  the 
product  must  be  registered  by  the 
Environmental  Protection  Agency. 
FIFRA  sections  3(a)  and  12(a)(1).  A 
registration  is  a  license  allowing  a 
pesticide  product  to  be  sold  and 


distributed  for  specified  uses  in 
accordance  with  specified  use 
instructions,  precautions,  and  other 
terms  and  conditions.  A  pesticide 
product  may  be  registered  or  remain 
registered  only  if  it  performs  its 
intended  pesticidal  function  without 
causing  "unreasonable  adverse  effects 
on  the  environment."  FIFRA  section 
3(c)(5).  "Unreasonable  adverse  effects 
on  the  environment"  is  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  |fhe) 
pesticide."  FIFRA  section  2(bb).  The 
burden  to  demonstrate  that  a  pesticide 
product  satisfies  the  criteria  for 
registration  is  on  the  proponents  of 
initial  or  continued  registration. 
Industrial  Union  Dept.  v.  American 
Petroleum  Institute.  448  U.S.  607,  653 
n.61  (1980):  Environmental  Defense  Fund 
V.  Environmental  Protection  Agencv.  510 
F.2d  1292, 1297, 1302  (D.C.  Cir.  1975). 
Under  FIFRA  section  6,  the  Agency 
may  issue  a  notice  of  intent  to  cancel 
the  registration  of  a  pesticide  product 
whenever  it  determines  that  the  product 
no  longer  satisfies  the  statutory  criteria 
for  registration.  The  Agency  may  specify 
particular  modifications  in  the  terms 
and  conditions  of  registration,  such  as 
deletion  of  particular  uses  or  revisions 
of  labeling,  as  an  alternative  to 
cancellation.  If  a  hearing  is  requested  by 
an  alternative  to  cancellation.  If  a 
hearing  is  requested  by  an  adversely 
affected  person,  the  final  order 
concerning  cancellation  of  the  product  is 
not  issued  until  after  a  formal 
administrative  hearing. 

B.  Suspension  of  a  Pesticide  Product 

The  suspension  provisions  in  FIFRA 
section  6(c)  give  the  Administrator 
authority  to  take  interim  action  until 
completion  of  the  time-consuming 
procedures  which  may  be  required  to 
reach  a  final  cancellation  decision. 
Under  this  section,  the  Administrator 
may  suspend  the  registration  of  a 
product  and  prohibit  its  distribution, 
sale,  or  use  during  cancellation 
proceedings  upon  a  finding  that  the 
pesticide  poses  an  "imminent  hazard"  to 
humans  or  the  environment.  "Imminent 
hazard"  is  defined  by  FIFRA  section  2(/) 
as: 

A  situation  which  exists  when  the 
continued  use  of  a  pesticide  during  the  time 
required  for  cancellation  proceedings  would 
be  likely  to  result  in  unreasonable  adverse 
effects  on  the  environment  or  will  involve 
unreasonable  hazard  to  the  survival  of  a 
species  declared  endangered  by  the 
Secretary  of  the  Interior  under  Pub.  L  91-135. 
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As  noted  above,  "unreasonable 
adverse  effects  on  the  environment" 
means  that  the  risks  associated  with  use 
of  a  pesticide  outweigh  the  benefits  of 
its  use.  Thus,  in  order  to  find  an 
"imminent  hazard."  the  Agency  must 
determine  that  the  risks  associated  with 
continued  registration  during  the  period 
likely  to  be  necessary  to  complete  a 
cancellation  proceeding  appear  to 
outweigh  the  benefits.  The  Agency  may 
not  suspend  the  registration  of  a 
pesticide  unless  it  has  previously  issued, 
or  simultaneously  issues,  a  notice  of 
intent  to  cancel  the  registration  or 
change  the  classification  of  that 
pesticide. 

Suspension  is  an  interim  remedy 
which  enables  the  Agency  to  abate 
potential  risks  in  advance  of  the  full 
analysis  of  risks  and  benefits  in  a 
rancollation  hearing.  The  function  of 
suspension  "is  to  make  a  preliminary' 
assessment  of  evidence,  and 
probabilities,  not  an  ultimate  resolution 
of  difficult  issues."  Environmental 
Defense  Fund  v.  Environmental 
Protection  Agency.  465  F.2d  528,  537 
(DC.  Cir.  1972).  The  courts  have 
emphasized  that  suspension  does  not 
require  a  "crisis."  Rather,  "it  is  enough  if 
there  is  substantial  likelihood  that 
serious  harm  will  be  experienced  during 
the  year  or  two  required  in  any  realistic 
projection  of  the  administrative 
(cancellation]  process."  Environmental 
Defense  Fund  v.  Environmental 
Protection  Agency.  510  F.2d  1292, 1297 
(n.C.  Cir.  1975).  quoKm^  Environmental 
Defense  Fund  v.  Environmental 
rrnUr.tinn  Agency.  465  F.2d  528,  540 
(l).C.  Cir.  1972). 

A  notice  of  intent  to  suspend  (unlike 
an  emergency  suspension  order)  does 
not  take  effect  immediately.  Registrants 
are  notified  and  afforded  5  days  from 
the  date  of  receipt  of  the  notification  to 
reque.'-.t  an  expedited  hearing  on  the 
question  of  imminent  hazard.  If  no 
hearinr;  is  requested  for  a  product,  or  a 
hearing  request  is  submitted  but 
subsequently  withdrawn,  the  suspension 
of  that  product  becomes  final  and  is  not 
reviewable  by  any  court.  If  a  hearing  is 
recjuested,  the  final  order  concerning 
suspension  of  the  product  is  not  issued 
until  after  the  completion  of  an 
expedited  hearing. 

C.  Emergency  Suspension 

If  the  Administrator  determines  that 
(1)  a  pesticide  poses  an  imnlnent 
hazard,  and  (2)  that  "an  emergency 
exists  that  does  not  permit  him  to  hold  a 
hetirii'g  before  suspending,"  FIFRA 
section  6(c)(3)  provides  that  he  may 
issue  an  emergency  order  immediately 
suspending  registration  of  the  pesticide. 


The  term  "emergency"  is  not  defmed 
by  FlFRA.  The  Agency  interprets  FIFRA 
section  6(c)(3)  to  mean  that,  if  the  threat 
of  harm  to  humans  or  the  environment 
associated  with  continued  sale, 
distribution,  or  use  of  a  pesticide  is 
sufficiently  serious  and  immediate  that 
the  risks  would  be  likely  to  outweigh  the 
benefits  during  the  time  required  for  a 
suspension  hearing,  the  registration  of 
that  pesticide  may  be  suspended 
immediately.  Thus,  the  determination 
whether  an  emergency  exists  is  even 
more  preliminary  than  the  determination 
conoeming  the  question  of  imminent 
hazard,  and  an  emergency  order  is 
analogous  to  a  temporary  restraining 
order  issued  by  a  court  while  it  is 
determining  whether  to  issue  a 
preliminary  injunction.  Dow  Chemical 
Company  v.  Blum.  469  F.Supp.  892,  901 
(E.D;  Mich.  1979). 

An  emergency  suspension  order  may 
be  i$sued  without  prior  notice  to 
affected  registrants  and  is  effective 
immediately  upon  issuance.  Registrants 
are  notified  that  an  emergency  order  has 
beea  issued  and  may  request  an 
expedited  hearing  by  submitting  a  valid 
hearing  request  within  five  days  from 
receipt  of  the  notification.  If  a  registrant 
does  not  request  an  expedited  hearing 
concerning  a  particular  product,  but 
doei  request  a  hearing  concerning 
cancellation  of  that  product,  the 
emergency  order  becomes  a  final 
suspension  order  with  respect  to  that 
product  and  the  suspension  of  the 
product  remains  in  effect  until  the 
con^letion  of  the  cancellation 
proceeding.  If  an  expedited  hearing  is 
held  concerning  any  product,  the  hearing 
is  confined  solely  to  the  question  of 
imrtinenf  hazard,  and  the  emergency 
order  remains  in  effect  during  the 
pendency  of  the  expedited  hearing. 
When  an  expedited  hearing  is  held 
folH)wing  issuance  of  an  emergency 
ordpr,  only  registrants  and  the  Agency 
mai  actively  participate.  However, 
other  adversely  affected  parties  such  as 
users  may  file  briefs.  Following  the 
expedited  hearing,  the  Administrator 
issues  a  final  order  which  may  either 
retain,  modify,  or  rescind  the  suspension 
during  subsequent  cancellation  hearings. 

D.  Subpart  D  Proceedings 

When  the  Agency  receives  an 
application  to  permit  use  of  a  pesticide 
in  a  manner  inconsistent  with  a  prior 
finti  suspension  or  cancellation 
decision,  that  application  constitutes  a 
petStion  to  the  Administrator  to 
reconsider  the  final  suspension  or 
cancellation  order.  Because  of  the 
opportunity  for  notice  and  a  formal 
ad  udicatory  hearing  which  precedes 
en  ry  of  a  final  suspension  or 


cancellation  order  concerning  a 
pesticide  product.  EPA  has  determined 
that  such  an  order  should  not  be 
modified  or  rescinded  without  affording 
interested  parties  a  similar  notice  and 
opportunity  for  hearing  concerning  such 
modification  or  rescission.  The 
procedures  governing  all  applications  to 
modify  or  reverse  a  previous  final 
suspension  or  cancellation  order  are  set 
forth  in  Subpart  D  of  40  CFR  Part  164. 40 
CFR  164.130  through  164.133. 

When  all  opportunities  for  hearing 
and  review  with  respect  to  an  Agency 
decision  to  suspend  or  cancel  a 
pesticide  product  have  either  been 
exercised  or  waived,  and  a  final 
suspension  or  cancellation  order  has      I 
been  entered,  the  Agency  is  entitled  to  , 
rely  on  the  finality  of  the  order  and  the 
validity  of  the  evidentiary  rationale 
supporting  it  Applicants  seeking 
reconsideration  of  a  final  order  should 
not  be  afforded  a  new  adjudicatory 
hearing  concerning  the  same  matters         i 
which  were  considered  or  could  have        ' 
been  considered  during  a  prior  hearing. 
Thus.  40  CFR  164.131(a)  provides  that 
the  Administrator  will  grant  a  hearing  to 
reconsider  a  prior  final  suspension  or   ' 
cancellation  order  when  he  finds  that: 

(1)  The  applicant  has  presented  substantial 
new  evidence  which  may  materially  affect 
the  prior  cancellation  or  suspension  order 
and  which  was  not  available  to  the 
Administrator  at  the  time  he  made  his  final 
cancellation  or  suspension  determination  and 
(2)  such  evidence  could  not.  through  the 
exercise  of  due  diligence,  have  been 
discovered  by  the  parties  to  the  cancellation 
or  suspension  proceeding  prior  to  the  | 
issuance  of  the  final  order. 

In  deciding  whether  to  initiate  a 
hearing,  the  Administrator  does  not 
need  to  determine  that  the  evidence 
submitted  by  the  petitioner  would  in  fact 
justify  modification  of  the  prior  order. 
Rather,  a  decision  to  initiate  a  hearing 
means  only  that  the  Administrator  has 
determined  that  the  evidence  submitted, 
if  substantiated  on  the  record  in  the 
hearing,  may  "materially  affect"  the 
evidentiary  rationale  upon  which  the 
prior  order  was  based.  On  the  other 
hand,  if  the  evidence  submitted,  even  if 
substantiated  on  the  record,  would  be 
unlikely  to  provide  a  basis  for 
modification  of  the  prior  order,  then  a 
hearing  would  serve  no  purpose. 

If  the  Administrator  determines  that  a 
petitioner  has  met  the  criteria  for  a 
Subpart  D  hearing,  he  then  publishes  a 
notice  in  the  Federal  Register  setting 
forth  his  determination,  the  rationale  for 
that  determination,  a  description  of  the 
issues  of  fact  and  law  to  be  adjudicated 
in  the  hearing,  and  a  schedule  for  the 
hearing.  The  purpose  of  the  hearing  is  to 
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determine  whether  (1)  Substantial  new 
evidence  exists  and  (2)  such  substantial 
new  evidence  requires  reversal  or 
modification  of  the  existing  cancellation 
or  suspension  order.  For  purposes  of  any 
decision  in  the  hearing,  those  portions  of 
the  substantive  rationale  for  the  existing 
order  concerning  which  the  petitioner 
did  not  submit  substantial  new  evidence 
are  assumed  to  be  correct.  Thus,  the 
scope  of  any  Subpart  D  hearing  is 
intrinsically  narrower  than  the 
proceeding  which  was  held  or  could 
have  been  held  concerning  the  order  to 
be  reconsidered. 

In  a  Subpart  D  hearing,  as  in  a 
suspension  or  cancellation  hearing,  the 
Administrative  Law  Judge  transmits  a 
recommended  decision  to  the 
Administrator,  who  then  issues  a  final 
decision  retaining,  modifying,  or 
reversing  the  existing  order. 

II.  Procedural  History 

On  October  7, 1986, 1  issued  a  decision 
and  emergency  suspension  order 
immediately  prohibiting  all  further  sale, 
distribution,  and  use  of  pesticide 
products  containing  dinoseb  (2-8ec- 
butyl-4,6-dinitrophenol)  in  the  United 
States.  (51  FR  36634,  October  14. 1986). 
My  decision  to  issue  that  order  was 
based  on  my  determination  that 
applicators  and  other  populations  with 
substantial  dinoseb  exposure  would 
otherwise  be  at  significant  risk  for 
teratogenic  and  other  adverse  health 
effects.  The  information  and  analysis 
upon  which  that  determination  was 
based  is  set  forth  in  detail  in  the  text  of 
my  decision.  As  required  by  FIFRA 
section  6(c)(1),  I  issued  on  the  same  day 
a  notice  announcing  the  Agency's  intent 
to  cancel  and  deny  all  registrations  for 
pesticide  products  containing  dinoseb. 

Four  registrants  subsequently 
submitted  timely  requests  for  an 
expedited  suspension  hearing  on  the 
question  of  whether  or  not  sale, 
distribution,  or  use  of  dinoseb  would 
pose  an  imminent  hazzard  during  the 
time  required  to  conduct  a  cancellation 
hearing.  These  four  registrants  and  two 
others  also  submitted  timely  requests  for 
a  cancellation  hearing.  All  dinoseb 
products  for  which  the  registrants 
requested  neither  a  suspension  nor  a 
cancellation  hearing  were  subsequently 
cancelled  by  operation  of  law. 

The  expedited  suspension  hearing 
concerning  dinoseb  products 
commenced  on  October  20. 1986.  On 
October  29. 1986.  the  FIFRA  Science 
Advisory  Panel  met  pursuant  to  FIFRA 
section  25(d)  to  consider  the  Agency's 
analysis  of  the  impact  of  dinoseb  use  on 
health  and  the  environment.  On  October 
30, 1986.  the  four  registrants  who  had 
requested  an  expedited  hearing  on  the 


question  of  imminent  hazard  withdrew 
their  hearing  requests,  resulting  in  the 
immediate  entry  pursuant  to  the  terms  of 
my  October  7  decision  of  a  final  order 
suspending  the  registrations  of  their 
dinoseb  products  during  the  pendency  of 
the  cancellatiion  hearing.  On  November 
26. 1986.  the  Administrative  Law  Judge 
closed  the  docket  in  the  expedited 
suspension  hearing,  thereby  affirming 
that  no  valid  requests  for  a  hearing 
concerning  the  suspension  of  dinoseb 
products  were  still  pending. 

After  the  registrants  withdrew  their 
requests  for  a  suspension  hearing,  the 
American  Dry  Pea  and  Lentil 
Association  (ADPLA)  wrote  to  the 
Agency  seeking  a  decision  which  would 
permit  continued  use  of  dinoseb  on  dry 
peas,  lentils,  and  chickpeas  in  the  States 
of  Washington  and  Idaho.  On  January  20 
and  January  29. 1987,  the  Agency 
received  evidentiary  submissions  from 
the  ADPLA  in  support  of  its  request  that 
the  Agency  reconsider  the  suspension  of 
dinoseb  as  applied  to  use  on  dry  peas, 
lentils,  and  chickpeas  in  the  States  of 
Washington  and  Idaho.  On  February  10. 
1987.  the  Departments  of  Agriculture  of 
the  States  of  Washington  and  Idaho 
submitted  applications  for  emergency 
exemptions  under  FIFRA  section  18  to 
permit  use  of  dinoseb  products  on  peas, 
lentils,  and  chickpeas.  Taken  together, 
these  submissions  and  applications 
constituted  a  petition  under  Subpart  D 
to  reconsider  the  final  suspension  of 
dinoseb  as  it  applies  to  use  on  dry  peas, 
lentils,  and  chickpeas  in  the  States  of 
Washington  and  Idaho. 

Based  on  the  information  and 
applications  submitted.  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances  John  A.  Moore 
recommended  to  me  on  February  11, 
1987.  that  I  initiate  a  Subpart  D 
proceeding.  After  considering  the 
Assistant  Administrator's 
recommendation  and  the  information 
supporting  it,  I  decided  to  initiate  a 
Subpart  D  hearing  to  reconsider  the  final 
suspension  of  dinoseb  as  it  applies  to 
use  on  dry  peas,  lentils,  and  chickpeas 
in  Washington  and  Idaho.  My  decision 
was  issued  on  February  11  and 
published  in  the  Federal  Register  on 
February  18, 1987  (52  FR  4967).  The 
Subpart  D  hearing  commenced  shortly 
thereafter  (FIFRA  Docket  No.  612).  On 
March  20, 1987,  Administrative  Law 
Judge  J.F.  Greene  submitted  a  44-page 
Recommended  Decision  to  me,  which 
included  extensive  findings  of  fact  and 
conclusions  of  law.  On  March  25,  two  of 
the  parties  to  the  Subpart  D  hearing 
submitted  objections  to  Judge  Greene's 
Recommended  Decision. 

Based  on  the  record  before  me,  I 
decided  to  modify  my  October  7, 1986, 


Suspension  Order  to  allow  emergency 
exemptions  to  be  granted  under  FIFRA 
Section  18  to  the  States  of  Idaho  and 
Washington  for  use  of  dinoseb  on  dry 
peas,  lentils,  and  chickpeas  during  1987. 
(Decision  and  Final  Order  Modifying 
Final  Suspension  of  Pesticide  Products 
Which  Contain  Dinoseb.  March  30, 
1987.)  Emergency  exemptions  were 
issued  to  the  States  of  Idaho  and 
Washington  by  the  EPA's  Office  of 
Pesticide  Programs  on  April  1, 1987. 

By  letter  of  February  13. 1987,  the 
Department  of  Agriculture  of  the  State 
of  Oregon  applied  for  an  emergency 
exemption  for  statewide  use  of  dinoseb 
on.  inter  alia,  dry  peas  and  chickpeas. 
Based  upon  Judge  Greene's 
Recommended  Decision  of  March  20,  the 
State  of  Oregon  submitted  a  new 
application  on  March  23  for  emergency 
use  of  dinoseb  on  dry  peas,  chickpeas, 
and  lentils  in  the  Oregon  counties  of 
Morrow.  Umatilla,  and  Union. 

Because  any  direct  communication 
with  me  concerning  the  registrability  of 
dinoseb.  except  on  the  record  of  the 
pending  cancellation  hearing,  would  be 
an  ex  parte  communication  prohibited 
by  5  U.S.C.  557(d),  all  communications 
received  by  the  Agency  have  been 
directed  to  appropriate  officials  in  the 
Office  of  Pesticides  and  Toxic 
Substances.  All  petitioners  and  their 
representatives  have  been  informed  that 
any  decision  to  permit  the  requested 
uses  of  dinoseb  would  be  contrary  to  the 
final  suspension  decision  concerning 
dinoseb  products  and  would  require  the 
Agency  to  hold  an  adjudicatory  hearing 
under  Subpart  D.  In  order  to  comply 
with  the  separation  of  functions 
requirements  set  forth  in  5  U.S.C.  554(d). 
all  recommendations  from  Assistant 
Administrator  Moore  and  the 
information  and  record  underlying  those 
recommendations  have  been  filed  in  the 
cancellation  hearing  record  and  served 
on  each  party  to  that  proceeding  at  the 
same  time  they  were  transmitted  to  me 
for  decision. 

III.  Analysis  of  the  Oregion  Petition 

The  application  submitted  on 
February  13. 1987,  by  the  Department  of 
Agriculture  of  the  State  of  Oregon  under 
FIFRA  Section  18.  as  modified  by  the 
application  submitted  by  the  State  on 
March  23. 1987,  constitutes  a  petition 
under  Subpart  D  of  40  CFR  Part  164  to 
reconsider  the  final  suspension  order 
concerning  dinoseb  products.  The 
Oregon  applications  make  specific 
reference  to  the  earlier  submissions 
made  by  the  ADPLA,  the  applications 
submitted  by  the  States  of  Idaho  and 
Washington  under  FIFRA  Section  18, 
and  the  Recommended  Decision  issued 
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by  judge  Greene  in  HfRA  Docket  No. 
612  on  March  20. 1987.  It  is  on  the  basis 
of  that  Recommended  Decision,  and  the 
Decision  and  Final  Order  which 
followed,  that  the  Slate  of  Oregon 
requests  virtually  identical  relief  to  that 
granted  to  the  States  of  Idaho  and 
Washington  with  respect  to  dry  peas. 
lentils,  and  chickpeas. 

Oregon  has  not  submitted  any  new 
information  which  would  affect  the 
validity  of  the  Agency's  analysis  of  the 
toxicity  of  dinoseb  or  the  methodology 
used  by  the  Agency  to  estimate 
exposure  to  dinoseb.  Oregon  did  submit 
information  concerning  use  practices  for 
dry  peas,  lentils,  and  chickpeas  which  is 
virtually  identical  to  that  previously 
submitted  by  ADPLA.  As  such,  although 
such  information  on  prior  dinoseb  use 
practices  and  the  practicality  of 
additional  use  restrictions  was  helpful  in 
making  my  earlier  decision  to  modify 
the  suspension  order  and  was 
considered  at  length  in  the  ADPLA 
hearing,  the  information  on  risk  issues 
submitted  by  Oregon  does  not  itself 
constitute  substantial  new  evidence  of 
the  sort  required  to  initiate  a  Subpart  D 
proceeding. 

The  Oregon  submissions  include 
information  on  the  benefits  of  dinoseb 
use  on  dry  peas,  lentils,  and  chickpeas 
which  was  not  available  to  or 
considered  by  the  Agency  prior  to  entry 
of  a  final  suspension  order.  The  benefits 
claimed  by  Orgeon  for  these  uses  are 
generally  much  greater  than  indicated 
by  the  information  available  to  the 
Agency  at  that  time.  The  State  provides 
crop  loss  estimates  from  university 
researchers  ranging  from  25-30%  in  dry 
peas.  50%  in  chickpeas,  and  35^*0%  in 
lentils.  Based  on  5-year  average  yields, 
the  State  provides  dollar  loss  estimates 
for  1987  of  $1.92  million  for  dry  pea 
producers.  $127,e80  for  chickpea 
producers,  and  $7,920  for  lentil  growers. 
While  the  total  economic  losses 
sustained  by  all  dry  pea,  lentil,  and 
chickpea  growers  as  a  result  of  the 
unavailability  of  dinoseb  may  not  be  as 
great  as  for  some  major  crops,  the 
impact  on  individual  growers  could  be 
unusually  severe,  as  noted  in  my 
decision  to  initiate  a  hearing  in  response 
to  the  ADPLA  petition. 

Oregon  makes  claims  with  respect  to 
the  unavailability  of  effective  chemical 
or  mechanical  alternatives  to  the  use  of 
dinoseb  which  are  virtually  identical  to 
those  made  by  the  ADPLA  submission. 
A  maximum  of  12,000  acres  of  dry  peas, 
1500  acres  of  chickpeas,  and  100  acres  of 
lentils  would  be  treated  with  dinoseb 
under  the  emergency  exemption  as 
proposed. 

Although  the  State  has  not  fuUy 
substantiated  some  of  its  key  assertions. 


the  information  on  the  benefits  of  ,-. 
dinoseb  use  for  dry  pea,  lentil,  and  • 
chickpea  growers  m  Oregon  appears  to 
be  substantial  new  evidence  not 
available  to  the  Agency  at  the  time  of 
the  final  suspension  decision.  Due  to  the 
similarity  of  the  ADPLA  and  Oregon 
petitions,  the  basis  for  my  conclusion 
regarding  the  Oregon  petition  is  more 
fully  set  forth  in  the  Federal  Register 
notice  of  February  18. 1987  (52  FR  4967). 
which  is  incorporated  herein  by 
reference. 

Subpart  D — Determination 

Under  40  CFR  164.131(a),  the 
Administrator  is  to  provide  a  hearing  to 
reconsider  a  prior  final  suspension 
decision  only  if  he  determines  that 
certann  criteria  have  been  met.  Having 
concluded  that  the  State  of  Oregon  has 
presented  substantial  new  evidence 
concerning  the  use  of  dinoseb  on  dry 
peas,  lentils,  and  chickpeas  which  was 
not  available  to  the  Agency  when  the 
final  suspension  order  went  into  effect,  I 
must  now  determine  whether  that 
evidence  "may  materially  affect"  that 
order.  I  have  concluded  that,  if  the 
evidentiary  record  in  a  hearing  were  to 
substantiate  Oregon's  assertions 
concerning  the  short-term  benefits  of 
dinoeeb  use  on  dry  peas,  lentils,  and 
chickpeas  and  the  practicality  of 
additional  use  restrictions.  1  might 
consider  modifying  the  suspension 
decision  to  permit  use  on  these  crops 
while  the  cancellation  hearing  is 
pending.  Thus,  the  first  criterion  in  40 
CFR  164.131(a]  has  been  met. 

On  the  face  of  Oregon's  petition,  it  is 
questionable  whether  the  second 
criterion  in  40  CFR  164.131(a),  that  the 
parties  in  the  suspension  proceeding 
could  not  have  discovered  the  new 
evidence  "through  the  exercise  of  due 
diligence."  has  been  met.  Arguably, 
Oregon  could  have  provided  the 
evidence  in  question  to  the  parties  in  the 
suspension  hearing,  or  the  parties  could 
have  otherwise  discovered  it,  prior  to 
the  entry  of  the  final  suspension  order. 
However,  given  the  particular 
circumstances  at  hand,  including  the 
fact  that  the  State  of  Oregon  had  no 
right  to  actively  participate  in  the 
expedited  suspension  hearing  and  the 
short  period  of  time  in  which  the 
information  in  question  could  have  been 
presented  to  the  parties  prior  to  the 
withdrawal  of  the  registrants  from  the 
hearing,  I  have  concluded  that  the  "due 
diligence"  requirement  is  not  apposite  to 
these  circumstances. 

Based  on  the  above  analysis,  I  have 
decided  to  hold  a  hearing  under  Subpart 
D  to  reconsider  the  final  suspension 
order  for  pesticide  products  containing 
dinoseb  as  it  applies  to  use  on  dry  peas. 


lentils,  and  chickpeas  in  the  State  of 
Oregon. 

IV.  Hearing  Procedures 

A.  Issues  To  Be  Adjudicated 

Pursuant  to  40  CFR  164.131(c).  I  am 
specifying  those  issues  of  fact  and  law     • 
to  be  adiodicated  in  the  hearing 
convened  pursuant  to  this  Notice. 
Because  the  purpose  of  such  a  hearing  is 
only  to  reconsider  certain  aspects  of  my 
prior  suspension  decision,  because  the 
Agency  has  just  concluded  a  Subpart  D 
hearing  concerning  the  use  of  dinoseb 
on  the  same  crops  and  in  the  same 
geographic  region  as  presented  by  the 
Oregon  petition,  because  no  useful 
purpose  would  be  served  and 
considerable  resources  of  all  parties 
would  be  wasted  by  reexamining  at  this 
time  the  issues  of  fact  and  law  which 
have  already  been  adjudicated  in  the 
previous  Subpart  D  hearing,  and 
beicause  a  prompt  conclusion  to  the 
hearing  is  a  requisite  of  meaningful 
relief  for  the  petitioner,  the  evidentiary 
presentation  in  the  hearing  shall  be 
strictly  confined  to  the  issues  of  fact  and 
law  which  I  have  determined  are 
presented  by  the  Oregon  submission. 

The  issue  of  fact  to  be  adjudicated  in 
the  extent  to  which  the  use  of  dinoseb 
on  dry  peas,  lentils,  and  chickpeas  in  the 
Oregon  counties  of  Morrow,  Umatilla, 
and  Union  presents  factors  significantly 
at  variance  from  those  considered  in 
RFRA  Docket  No.  612. 

The  issue  of  law  to  be  adjudicated  is 
whether  the  factors  found  to  be  at 
variance  from  those  considered  in 
FIFRA  Docket  No.  612  justify  any 
different  result  from  that  set  forth  in  the 
Decision  and  Final  Order  issued  by  the 
Administrator  on  March  30. 1987,  in 
FIFRA  Docket  No.  612. 

The  sole  objective  of  this  hearing  is  to 
determine  whether  or  not  the  order 
suspending  all  sale,  distribution,  and  use 
of  pesticide  products  containing  dinoseb 
should  be  modified  to  permit  use,  and 
sale  and  distribution  for  use,  on  dry 
peas,  lentils,  and  chickpeas  in  the 
Oregon  counties  of  Morrow,  Umatilla, 
and  Union,  while  the  cancellation 
hearing  is  pending.  The  ultimate 
registrability  of  dinoseb  products  for 
these  uses  and  in  these  locations  will  be 
determined  exclusively  in  the 
cancellation  hearing. 

B.  Burden  of  Proof 

As  provided  by  40  CFR  164.132,  the 
burden  of  proof  in  this  proceeding  shall 
be  on  the  proponent(s)  of  modification 
of  the  final  suspension  order  and  the 
petitioner  shall  proceed  first.  As  in  all 
formal  adjudications,  all  testimony  must 
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be  presented  and  documents  sponsored 
by  a  witness  competent  to  be  cross- 
examined  on  the  material.  It  is  the 
petitioner  rather  than  the  Agency  who 
must  make  an  evidentiary  record 
substantiating  the  assertions  in  the 
Oregon  submission.  Of  course,  Agency 
counsel  may  also  present  testimony 
concerning  the  issues  of  fact  and  law  to 
be  adjudicated. 

C.  Hearing  Requests 

The  petitioner  and  the  Agency  shall 
automatically  be  parties  in  the  hearing. 
Any  other  person  or  party  who  seeks  to 
participate  in  the  hearing  must  submit  a 
written  hearing  request  describing  the 
interest  of  that  person  or  party  in  the 
proceeding  and  the  nature  and  purpose 
of  the  participation  sought.  All  requests 
for  a  hearing  must  be  received  by  the 
Office  of  the  Hearing  Clerk  within  5 
calendar  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  Ary  request  received  after  that 
time  will  be  denied.  Requests  for  a 
hearing  must  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460. 

D.  Scheduling 

As  required  by  40  CFR  164.131(c).  1  am 
specifying  a  schedule  for  this  hearing. 
Any  relief  which  the  Agency  may 
determine  that  the  petitioner  should 
receive  would  only  be  meaningful  if  my 
final  decision  is  entered  so  as  to  permit 
use  during  the  1987  spring  planting 
season.  In  recognition  of  the  need  for  a 
prompt  decision  and  of  the  narrow 
scope  of  the  proceeding.  I  am 
establishing  the  following  expedited 
schedule. 

The  Chief  Administrative  Law  Judge 
shall  appoint  an  Administrative  Law 
Judge  to  preside  at  this  proceeding 
within  5  calendar  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  The  hearing  shall  commence 
on  the  first  business  day  thereafter,  at 
which  time  the  presiding  Administrative 
Law  Judge  shall  determine  whether  the 
parties  are  prepared  to  stipulate  to 
proposed  findings  of  fact  and 
conclusions  of  law.  The  presiding 
Administrative  Law  Judge  shall  transmit 
recommended  findings  of  fact  and 
conclusions  of  law  and  the  hearing 
record  to  me  within  10  calendar  days 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register.  The 
parties  shall  submit  any  objections  to 
the  recommended  findings  of  fact  and 
conclusions  of  law  to  me  within  3 
calendar  days  after  issuance,  and  I  will 
enter  a  final  order  as  soon  thereafter  as 
possible. 


I  recognize  that  the  Suopan  u  hearing 
initiated  pursuant  to  this  Notice  could 
result  in  delays  in,  or  divert  resources 
from,  the  pending  dinoseb  cancellation 
hearing.  In  re:  Cedar  Chemical 
Company,  et  al.  FIFRA  Docket  Nos.  590. 
et  al.  Accordingly,  I  hereby  authorize 
the  Administrative  Law  Judge  in  that 
proceeding,  in  the  exercise  of  her 
discretion,  to  extend  the  deadline  for 
transmission  of  a  recommended 
decision  to  me  by  up  to  30  days  ft-om  that 
previously  authorized  (52  FR  4967). 

E.  Separation  of  Functions 

EPA's  Rules  of  Practice  forbid  anyone 
who  may  take  part  in  deciding  this  case, 
at  any  stage  of  the  proceeding,  from 
discussing  the  merits  of  the  proceeding 
ex  parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  any 
investigative  or  expert  capacity,  or  with 
any  of  their  representatives  (40  CFR 
164.7). 

Accordingly,  the  following  EPA 
offices,  and  the  staffs  thereof,  are 
designated  as  the  judicial  staff  to 
perform  the  judicial  function  of  EPA  in 
this  proceeding:  the  Office  of  the 
Administrative  Law  Judges,  the  Office  of 
the  Judicial  Officer,  the  Administrator, 
the  Deputy  Administrator,  and  the 
members  of  the  staff  in  the  immediate 
office  of  the  Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  may 
have  any  ex  parte  communication  with 
the  trial  staff  or  any  other  interested 
person  not  employed  by  EPA  on  the 
merits  of  any  of  the  issues  involved  in 
this  proceeding,  without  fully  complying 
with  the  applicable  regulations. 

Dated:  April  3. 1987. 
Le«  M.  Tbomas, 
Administrator. 
[PR  Doc.  87-7831  Filed  4-7-87;  8:45  am] 

BILUNQ  CODE  «6aO-SO-M 

[OPP-180724;  FRL-317»-9] 

Emergency  Exemptions;  Control  of 
Various  Pests 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
parts  in  the  three  States  and  one  public 
health  exemption  to  the  Wyoming 
Department  of  Agriculture.  Also  listed 
are  three  crisis  exemptions  initiated  by 
the  Arizona  Commission  of  Agriculture 
and  Horticulture.  California  Department 
of  Food  and  Agriculture,  and  the  Florida 


Department  of  Agriculture  and 
Consumer  Services.  The  exemptions, 
issued  during  the  month  of  January,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible. 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 

dates:  See  each  specific,  public  health 
exemption,  and  crisis  exemption  for  its 
effective  dates. 

FOH  FURTHER  INFORMATION  CONTACT: 

See  each  specific  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons.  By  mail:  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington,  DC 
20460. 

Office  location  and  telephone  number 
Rm.  716.  CM»2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557-1806). 
SUPPt^MENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  California  Department  of  Food  and 
Agriculture  for  the  use  of  melalaxyl  on 
blackberries;  boysenberries,  evergreen 
thomless  berries,  and  youngberries  to 
control  downy  mildew;  January  28, 1987 
to  April  30, 1987.  (Jack  F.  Housenger) 

2.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
benomyl  on  potatoes  to  control  white 
mold;  January  14, 1987  to  April  30, 1987. 
(Jim  Tompkins) 

3.  Michigan  Department  of  Agriculture 
for  the  use  of  fiuazifop-p-butyl  on  dry 
bulb  onions  to  control  grassy  weeds; 
January  20, 1987  to  September  15, 1987. 
(Libby  Pemberton) 

EPA  has  granted  a  public  health 
exemption  to  the  Wyoming  Department 
of  Agriculture  for  the  use  of  strychnine 
in  eggs  to  control  rabid  skunks 
throughout  Wyoming:  January  21, 1987 
to  January  21. 1988.  A  notice  of  receipt 
and  solicitation  of  public  comment  was 
published  in  the  Federal  Register  of 
December  5. 1986  (51  FR  43970);  no 
comments  were  received. 

The  Agency,  in  its  decision  to  grant 
the  exemption,  concluded  that  the 
incidence  of  rabies  in  various  counties 
constituted  an  emergency  to  the  public 
health  and  that  the  use  of  strychnine 
would  reduce  local  populations  of 
skunks.  (Jack  E.  Housenger) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arizona  Commission  of  Agriculture 
and  Horticulture  on  January  8. 1987.  for 
the  use  of  linuron  on  asparagus  to 
control  annual  weeds.  This  program  has 
ended.  (Jack  E.  Housenger) 
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2.  California  Department  of  Food  and 
Agriculture  on  September  19, 1988.  for 
the  use  of  malathion  on  persimmons  to 
control  oriental  fruit  fly.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days.  California 
requested  a  quarantine  exemption  to 
continue  it.  The  need  for  this  program  is 
expected  to  last  until  December  11. 1990. 
(Jim  Tompkins) 

3.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  January  30. 
1987,  for  the  use  of  mancozeb  on 
mangoes  to  control  anthracnose.  Since  it 
was  anticipated  that  this  program  would 
be  needed  for  more  than  15  days, 
Florida  requested  a  specific  exemption 
to  continue  it.  The  need  for  this  program 
is  expected  to  last  until  January  30, 1988. 
(Jim  Tompkins) 

Authority:  7  U.S.C.  136. 

Dated;  March  23. 1987. 
Edwin  F.  Tinsworth. 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  87-7266  Filed  4-7-87:  8:45  am] 
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(OPTS-59811,  FRL-3182-8) 

Certain  Chemicals  Premanufacture 
Notice 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11. 1984, 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
seven  such  PMN's  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 

Y  87-128  and  87-12&— April  9. 1987. 

Y  87-130.  87-131  and  87-134— April  13. 
1987. 

Y  87-132  and  87-133— April  14, 1987. 
FOf«  FURTHER  INFORMATION  CONTACT 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 


Substances.  Environmental  Protection 
Agency.  Rm.  E-611.  401  M  Street.  SW., 
Washington.  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  87-128 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane. 

Use/Production.  (G)  This  is  a 
polyurethane  to  be  used  in  the  plastic 
industry.  Prod,  range.  Confidential. 

Y  S7-129 

Manufacturer.  Polychrome  Chemical 
Corporation. 

Chemical.  (S)  Polymer  of  vegetable  oil 
falty  acid  1.  2-benzenedicarboxylic  acid, 
benzoic  acid.  2,2-dimethyl-l.  3- 
propanediol  and  2-ethyl-2- 
(hf  droxymethyl)-l.  3-Propanediol. 

Use /Production.  (S)  Industrial  resin 
for  high  solid  baking  paint  enamels. 
Prod,  range.  110.000  to  220.000  kg/yr. 

Y  $7-130 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (S)  Industrial 
protective  coating.  Prod,  range.  3,600  to 
11.000  kg/yr. 

Y  87-131 

Manufacturer.  Confidential. 
Chemical.  (G)  Short  oil  alkyd. 
Use/Production.  (G)  Resin  for 
coatings.  Prod,  range.  Confidential. 

Y  87-132 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/ Production.  (G)  Manufacture  of 
pigmented  printing  ink.  Prod,  range, 
Confidential. 

Y  87-133 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible  alkyd 
resin. 

Use/Production.  (S)  Air-dry  water 
reducible  varnishes,  stains  and  enamels, 
ft-od.  range.  Confidential. 

Y  87-134 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use /Production.  (S)  Industrial  and 
commercial  coatings.  Prod,  range. 
Confidential. 


Dated:  March  30, 1987. 
Linda  K.  Smith, 

Acting  Division  Director,  Information 
Management  Division. 
(FR  Doc  87-7744  Filed  4-7-87;  8:45  am) 
BiLUNG  cooc  eseo-so-M 


lOPTS-51669;  FRL-3182-7] 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  thirty-eight  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  Review  Period: 
P  87-846  and  87-847— June  17, 1987. 
P  87-848,  87-849.  87-850.  87-851,  87-852. 
87-853.  87-854,  87-855  and  87-856— 
June  20. 1987. 
P  87-857,  87-858,  87-859,  87-860,  87-861. 
87-862,  87-863.  87-864,  87-865,  87-866. 
87-867,  87-868,  87-870,  87-876.  87-877. 
87-878,  87-879,  87-880,  87-881,  87-882, 
87-883,  87-884  and  87-885— June  21, 
1987. 
P  87-872  and  87-873— June  22, 1987. 
P  87-874  and  87-875— June  23, 1987. 

Written  comments  by: 
P  87-846  and  87-847— May  18, 1987. 
P  87-848,  87-849.  87-850,  87-851,  87-852. 
87-853.  87-654.  87-855  and  87-856— 
May  21. 1987. 
P  87-857,  87-858,  87-859,  87-860,  87-861, 
87-862,  87-863.  87-864,  87-865.  87-866, 
87-867,  87-868,  87-870,  87-876,  87-877, 
87-878,  87-879.  87-880.  87-881,  87-882. 
87-883,  87-884  and  87-885— May  22, 
1987. 
P  87-872  and  87-873.  P  87-874  and  87- 

875— May  23, 1987. 
address:  Written  comments,  identified 
by  the  document  control  number 
"lOPTS-516691"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-100.  401  M 
Street,  SW..  Washington.  DC  20460. 
(202)  554-1305. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611.  401  M  Street,  SW., 
Washington,  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 87-846 

Manufacturer,  Arsynco,  Incorporated. 

Chemical.  (G)  Polyol  polyacetate. 

Use/Production.  (G)  Intermediate  to 
produce  polyols,  destructive  use.  Prod, 
range:  Confidential. 

P 87-847 

Manufacturer.  Arsynco,  Incorporated. 

Chemical.  (G)  Polyol  polyacetate. 

Use/Production.  (S)  Chemical 
intermediate  for  manufacture  of 
herbicides.  Prod,  range:  Confidential. 

P 87-848 

Manufacturer.  Confidential. 

Chemical.  [G]  Substituted 
thioxotetrazole  salt. 

Use/Production.  (G)  Chemical, 
intermediate.  Prod,  range.  2,200  to  4,500 
kg/yr. 

P 87-849 

Manufacturer  PMC  Sp^alties 
Group. 

Chemical  (G)  Ultra-Cure  *"  200. 

Use/Production.  (S)  Ultra-Violet 
curing  of  inks.  Prod,  range.  Confidential. 

P 87-850 

Manu''.  '•er.  Mazer  Chemicals, 
Incorpor., 

Chemn  G)  Substituted  melamine 
resin. 

Use/I'  lion.  (G)  Chemical 

intermpc  Prod,  range.  Confidential. 

P 87-851 

Manutat  'urer.  Mazer  Chemicals. 
Incorpora'fd. 

Chemical.  (G)  Substituted  Melamine 
resin. 

Use/Production.  (G)  Blend 
component.  Prod,  range.  Confidential. 

P  87-852 

Manufacturer  Maxer  Chemicals, 
Incoroorated. 

Chemical.  (G)  Substituted  Melamine 
resin. 


Use/Production.  (G)  Blend 
component.  Prod,  range.  Confidential 

P  87-853 

Manufacturer.  Confidential. 

Chemical.  (G)  Condensation  of 
formaldehyde  with  sulfonated 
alkylphenol  salt  and  substituted  aryl 
substituted  phenol. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
Confidential. 

P  87-854 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  substitute  3,3-bis 
(phenyl)  isobenzofuranone. 

Use/Production.  (G)  Minor  color- 
forming  component  in  paper  coatings. 
Prod,  range.  Confidential. 

P  87-855 

Manufacturer.  Confidential. 

Chemical.  (G)  Phenylmethyl 
substituted  bis  (phenyl 
isobenzofuranone. 

Use/Production.  (G)  Minor  color- 
forming  component  in  paper  coatings. 
Prod,  range.  Confidential. 

P 87-856 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Modified 
polymethacrylate  polymer. 

Use/Production.  (G)  Polymeric 
dispersant.  Prod,  range.  Confidential. 

P  87-857 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amide  substitute 
imidazolidines. 

Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range.  Confidential. 

P 87-858 

Manufacturer.  Westvaco  Corporation. 

Chemical.  (G)  Rosin  polymer  with 
substituted  phenols,  formaldehyde  and 
pentaerythritol. 

Use /Production.  (S)  Industrial  and 
commercial  resin  lor  lithographic  ink. 
Prod,  range.  Confidential. 

P 87-859 

Importer.  Confidential. 
Chemical.  (G)  Isoindoline  derivative. 
Use/Import.  (G)  Colorant.  Import 
range.  Confidential. 

P 87-860 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Modified  polyacrylate 
polymer. 

Use/Production.  (G)  Polymeric 
dispersant.  Prod,  range.  Confidential. 


P  87-861 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
polyurethane. 

Use/Production.  (S)  Industrial  and 
commercial  general  purpose  coating  and 
modifier  for  coatings  and  inks.  Prod, 
range.  Confidential. 

P 87-862 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (S)  l.l-methylenebis  (4- 
isocyanatobenzene)  trimellitic 
anhydride,  isophthalic  acid. 

Use/Production.  (S)  Industrial 
molding  resin  for  electronic  applications 
and  film  for  electronic  applications. 
Prod,  range.  Confidential. 

P  87-863 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  Substituted 
imidazolidines. 

Use/Production.  (G)  Industrial 
intemediate  for  oil  field  chemicals.  Prod. 
range.  Confidential. 

P 87-864 

Importer  Confidential. 

Chemical.  (G)  Fluorinated  copolymer. 

Use/Import  (G)  Water  and  oil 
repellent.  Import  range.  Confidential. 

Toxicity  Data.  Acute  oral.  5  ml/kg; 
Acute  dermal,  0.5  ml/kg;  Irritation.  Skin- 
Non-irritant,  Eye-Non-irritant. 

P  87-865 

Manufacturer  Confidential. 
Chemical.  (G)  Polymeric  sulfonate 
polymer. 

Use/Production.  (G)  Oil  well  additive. 
Prod,  range.  Confidential. 

P  87-866 

Manufacturer.  CIBA-CEIGY 
Corporation. 

Chemical.  (G)  Tall  oil  fatty  acid 
polyamide. 

Use/Production.  (S)  Industrial 
hardener  for  high  solids  marine  paints 
and  industrial  maintenance  paints 
hardener  for  product  finishing  and  civil 
engineering  applications.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  oral.  ZOO  mg/kg; 
Acute  dermal.  2.000  mg/kg;  Irritation 
Skin-Slight. 

P  87-867 

Importer  Confidential. 

Chemical  (G)  Polyhydric  phenol, 
polydiazo  naphthoquinone  sulfonate. 

Use/Import.  (G)  Coating  component. 
Import  range.  Confidential. 
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P  87-868 

Manufacturer.  Mazer  Chemicals. 

Chemical.  (G)  Alkyl  silicone  fluid. 

Use/Production.  (G)  Surface 
treatment  agent.  Prod,  range: 
Confldential.  .     • 

P  87-870 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (G)  Resin  is 
converted  to  paint.  Prod,  range: 
Confidential. 

P 87-872 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  alicyclic 
polyester. 

Use/ Production.  (G)  Industrial  coating 
with  a  dispersive  use.  Prod,  range:  9,000 
to  45.000  kg/yr. 

P  87-873 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  polyester 
polyurethane. 

Use /Production.  (S)  Industrial, 
commerical  and  consumer  laminating 
adhesive  for  vinyl  films.  Prod,  range: 
Confidential. 

P 87-874 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyaminoamide. 

Use /Production.  (G)  Additive  in 
specialty  formulation  with  open  use. 
Prod,  range:  500  to  2.000  kg/yr. 

P  87-875 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Resin  for 
coatings  and  inks  and  a  modifier  for 
coatings.  Prod,  range:  Confidential. 

P 87-876 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use /Production.  (G)  Industrial 
intermediate  for  oil  field  chemicals. 
Prod,  range:  Confidential. 

P  87-877 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use/Production.  (G)  Industrial 
intermediate  for  oil  field  chemicals. 
Prod,  range:  Confidential. 

P 87-878 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 


Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P  87-879 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P 87-880 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P  87-881 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use /Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P  87-882 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use/Production.  (G)  Corrosion 
inhft)itor.  Prod,  range:  Confidential. 

P87-«83 

Manufacturer.  The  Dow  Chemical 
Coi|ipany. 

Ghemical.  (G)  Amine  substituted 
imidazolidines. 

Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

P  87-884 

Manufacturer.  The  Dow  Chemical 
CoBipany. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Pffi'-885 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Amine  substituted 
imidazolidines. 

Use /Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Dated:  March  30. 1987. 
Linda  K.  Smith. 

Acting  Division  Director,  Information 
Management  Division., 
[FH  Doc  87-7745  Filed  4-7-87;  8:45  amj 

BtLUfM  CODE  (SeO-SO-M 


FEDERAL  MARITIME  COMMISSION 

Agreemtnt(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-002491-004.  , 

Title:  L.ong  Beach  Terminal 
Agreement. 

Parties: 

City  of  Long  Beach 

International  Transportation  Service, 
Inc. 

Synopsis:  The  proposed  amendment 
would  revise  the  description  of  the 
assigned  premises  by  deleting  an  area 
previously  contained  within  Parcel  2 
and  by  adding  a  new  Parcel  5  and  by 
adjusting  the  agreed  compensation 
accordingly. 

Agreement  No.:  224-003829-002. 

Title:  New  Orleans  Terminal 
Agreement. 

Parties: 

Boad  of  Commissioners  of  the  Port  of 
New  Orleans 

Baton  Rouge  Marine  Contractors,  Inc. 

Synopsis:  The  proposed  amendment 
would  change  the  rental  basis  on  which 
the  parties  have  been  functioning. 

Dated:  April  3, 1987. 

By  Order  of  the  Federal  Maritime 
Cotnmisiion. 
(oseph  C  Polking, 
Secretary. 
IFR  Doc.  87-7757  Filed  4-7-87;  8;45  am) 

BIUJNG  CODE  6730-0 1-M 


FEDERAL  RESERVE  SYSTEM 

Merchants  National  Corp.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
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Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
question  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  April  17. 
1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Merchants  National  Corporation, 
Indianapolis.  Indiana:  to  acquire  100 
percent  of  a  series  of  convertible 
nonvoting  preferred  shares  of  Indiana 
United  Bancorp.  Greensburg.  Indiana, 
and  thereby  indirectly  acquire  Union 
Bank  and  Trust  Co.  of  Greensburg, 
Greensburg.  Indiana,  and  Peoples 
Bancshares  Corp..  Portland.  Indiana, 
and  thereby  indirectly  acquire  Peoples 
Bank.  Portland.  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  6. 1987. 
lames  McAfee. 

Associate  Secivtary  of  the  Board 
|FR  Doc.  87-7976  Filed  4-7-87: 10:31  am| 
BILLING  CODE  6210-01-M 


GENERAL  ACCOUNTING  OFFICE 

Proposed  Revisions  to  Government 
Auditing  Standards 

AGENCY:  General  Accounting  Office. 
ACTION:  Public  hearings. 

summary:  The  United  States  General 
Accounting  Office  (GAO)  has  scheduled 
public  hearings  to  obtain  information 
from  interested  individuals  and 
organizations  on  the  proposed  revisions 
to  the  Standards  for  Audit  of 
Governmental  Organizations,  Programs. 
Activities,  and  Functions  contained  in 
the  exposure  draft  which  the  GAO  made 


available  to  the  public  for  comment  on 
March  16, 1987.  The  hearings  will  be 
conducted  by  GAO's  Accounting  and 
Financial  Management  Division  and 
members  of  the  Auditing  Standards 
Advisory  Council  appointed  by  the 
Comptroller  General  of  the  United 
States.  The  GAO  encourages  the 
participation  of  interested  parties  at  the 
following  public  hearings: 
June  3. 1987 

Sheraton  Washington.  Washington. 
DC. 
June  9. 1987 

The  Pointe  at  Squaw  Peak,  Phoenix, 
Arizona 
June  23. 1987 

Loews  Anatole  Hotel.  Dallas,  Texas 
July  2. 1987 

The  Fairmont  Hotel.  New  Orleans, 
Louisiana. 

Testimony  Requirements 

Individuals  or  organizations  that  want 
to  testify  at  the  public  hearings  should 
notify  the  GAO  in  writing  and  provide  a 
brief  summary  not  to  exceed  five  pages 
of  the  testimony  to  be  given  by  the  dates 
specified  below: 


Hearing  dales  and 
locations 


June  3,  1987. 

Washingioo,  DC 
June  9.  t987.  Phoenix. 

AZ 
June  23,  1987.  Dallas. 

TX 
Juty  2.  1987.  New 

Orleans.  LA 


Due  dale  tor 
wrmen  notice  ol 
mwnt  lotesWy 


Apr  24,  1967 
M«y  1.  1987., 
May  14.  1987 
May  22,  1987 


Due  dale  tc 

summary  of 

lesumony  lo  be 

givan 


May  19.  1987 
May  25.  1987 
June  8,  1987 
JufW  17.  1987 


Parties  testifying  at  the  hearings 
should  submit  their  written  statement  at 
the  time  of  their  testimony.  Both  oral 
and  written  statements  will  be  included 
in  the  record  of  the  GAO's  deliberations. 

GAO  will  notify  each  individual  or 
organization  of  the  scheduled  time  of 
their  testimony.  The  time  allotted  each 
individual  or  organization  will  be 
limited  to  approximately  10  minutes  to 
summarize  or  elaborate  on  their  detailed 
written  statement.  Sufficient  time  will 
also  be  given  to  respond  to  questions 
from  those  conducting  the  hearing.  The 
GAO  will  hold  a  second  day  of  hearings 
if  needed,  and  will  schedule  parties  for 
that  date  to  accommodate  the  number  of 
people  testifying.  The  hearings  will  be 
open  to  the  public,  and  interested 
parties  are  welcome  to  attend. 
ADDRESS:  Interested  parties  should  send 
their  notification  of  intent  to  testify  and 
summary  of  testimony  to  be  given  to: 
W.A.  Broadus.  Jr..  Accounting  and 
Financial  Management  Division,  U.S. 
General  Accounting  Office,  441  G  Street 
NW..  Room  6106,  Washington,  DC  20548. 
Telephone  inquiries:  (202)  275-9425. 


Dated:  April  3.  1987. 
Charles  A.  Bowsher, 

Comptroller  General  of  the  United  States. 
|FR  Doc.  87-7717  Filed  4-7-87;  8:45  am] 
BILLING  CODE  1C1(M)1-M 


Proposed  Revisions  to  Government 
Auditing  Standards 

agency:  General  Accounting  Office. 
action:  Request  for  comments  on 
proposed  revised  standards  contained  in 
exposure  draft. 

summary:  The  General  Accounting 
Office  (GAO)  is  soliciting  comments  on 
an  exposure  draft  containing  proposed 
revisions  to  the  Standards  for  Audit  of 
Governmental  Organizations,  Programs, 
Activities,  and  Functions,  also  known  as 
the  "yellow  book"  or  "generally 
accepted  government  auditing 
standards."  The  proposed  revised 
standards  expand  and  clarify 
explanations  of  standards  in  response  to 
questions  and  recommendations  GAO 
has  received  from  users  of  the 
standards,  expand  and  clarify  the 
responsibilities  of  the  auditor  relative  to 
certain  standards,  and  add  requirements 
for  quality  control.  The  GAO  developed 
the  exposure  draft  as  part  of  its 
continuing  effort  to  obtain  public  input 
into  the  revised  government  auditing 
standards  the  Comptroller  General  of 
the  United  States  should  issue.  By  this 
notice,  the  GAO  invites  interested 
parties  to  participate  in  this  process  by 
commenting  on  the  proposed  revisions 
presented  in  the  exposure  draft. 
DATES:  Written  comments  must  be 
received  on  or  before  June  30, 1987. 
ADDRESS:  Comments  should  be  sent  to: 
W.A.  Broadus,  Jr.,  Accounting  and 
Financial  Management  Division.  U.S. 
General  Accounting  Office.  441  G  Street 
NW..  Room  6106.  Washington.  DC  20548. 

To  Receive  the  Exposure  Draft  and  for 
Further  Information  Contact:  W.A. 
Broadus.  Jr.,  Group  Director.  (202)  275- 
9425. 

Background  Information:  In  1972  the 
GAO  issued  Standards  for  Audit  of 
Governmental  Organizations.  Programs, 
Activities  &  Functions.  The  standards  as 
issued  in  1972  and  subsequently  revised 
in  1981  have  proved  to  be  sound  and 
durable  and  have  been  generally 
accepted  by  all  levels  of  government  as 
well  as  by  the  accounting  profession. 
The  standards  have  also  been  adopted 
and/or  modified  for  adoption  by  several 
nations. 

The  Inspector  General  Act  requires 
that  the  federal  inspectors  general 
comply  with  audit  standards  established 
by  the  Comptroller  General  for  audits  of 
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Judural  tistabiishme.ils,  organizations, 
programs,  activities,  and  functions.  The 
act  further  states  that  the  inspectors 
general  should  take  appropriate  steps  to 
ensure  than  any  work  relating  to  federal 
organizations,  programs,  activities,  and 
functions  performed  by  nonfederal 
auditors  complies  with  these  standards. 
The  Office  of  Management  and  Budget 
(OMB)  included  these  standards  as 
basic  audit  criteria  for  federal  executive 
departments  and  agencies  in  OMB 
Circular  A-73. 

Further,  the  Single  Audit  Act  of  1984 
requires  that  audits  of  state  and  local 
governments  receiving  federal  financial 
assistance  be  conducted  in  accordance 
with  the  standards. 

The  audit  standards  are  also 
recommended  for  other  audits  of  state 
and  local  government  organizations, 
programs,  activities,  and  functions 
performed  by  state  or  local  government 
auditors  or  by  public  accountants. 

Auditors  performing  governmental 
audits  under  certain  agreements  or 
contracts  also  may  be  required  to 
comply  wit  the  audit  standards  under 
the  terms  of  the  agreement  or  contract. 
As  part  of  the  GAO  project  to  revise 
the  standards,  the  Comptroller  General 
appointed  an  Auditing  Standards 
Advisory  Council  to  provide  advice  on 
the  drafting  of  the  proposed  revisions. 
The  council  members  include 
representatives  from  all  levels  of 
government,  public  accounting,  and 
academia. 

The  GAO  prepared  the  exposure  draft 
to  solicit  public  comment  on  the 
proposed  revisions  to  the  Standards  for 
Audit  of  Governmental  Organizations, 
Programs,  Activities,  and  Functions.  The 
exposure  draft  contains  an  introduction, 
and  chapters  on  the  scope  of  audit  work 
standard,  general  standards,  field  work 
and  reporting  standards  for  financial 
audits,  field  work  and  reporting 
standards  for  performance  audits.  The 
major  proposed  revisions  to  the 
standards: 

•  Incorporate  references  to  the  Single 
Audit  Act  of  1984. 

•  Include  guidance  on  the 
procurement  of  audit  services. 

•  Clarify  the  types  of  assignments 
that  a  government  audit  organization 
might  perform. 

•  Expand  the  requirements  for 
continuing  professional  education  and 
training. 

•  Include  a  requirement  for  an 
internal  quality  control  system  and  the 
participation  in  an  external  quality 
control  review  program. 

•  Expand  on  audit  risk  and 
materiality  in  governmental  auditing. 


•  Clarify  the  auditor's  responsibility 
for  fellowup  on  findings  and 
recommendations. 

•  Clarify  the  auditor's  responsibility 
for  detecting  and  reporting  on  fraud, 
abuse  and  illegal  acts. 

•  Clarify  the  auditor's  responsibility 
on  the  study  and  evaluation  of  internal 
controls  and  reporting  thereon. 

•  Clarify  the  auditor's  responsibility 
when  auditing  computer-based  systems 
and/or  using  computer-processed  data 
in  aa  audit. 

•  Include  guidance  for  relying  on  the 
results  of  other's  work. 

The  exposure  draft  is  being  mailed 
directly  to  audit  officials  at  all  levels  of 
government,  the  public  accounting 
proffession,  academia,  professional 
organizations,  and  public  interest 
groups.  This  notice  invites  other 
interested  parties  to  request  copies  of 
the  exposure  draft  and  submit  written 
comrnents  on  the  exposure  draft. 

Dated:  April  3, 1987. 
Chailes  A.  Bowsher, 

Comptroller  General  of  the  United  States. 
|FR  hoc.  87-7718  Filed  4-7-87;  8:45  amj 

BIU.IMG  COOC  1«10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

FattI  Accident  Circumstances  and 
Epidemiology  (FACE)  Worker  Control 
and  Job  Stress;  Open  Meeting 

Ttie  following  meetings  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIDSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

FattI  Accident  Circumstances  and 
Epidemiology  (FACE) 

Cfcte:  April  29-30. 1987. 

Time:  9  a.m.  to  5  p.m.,  each  day. 

P)ace:  Room  138,  Appalachian  Laboratory 
for  Occupational  Safety  and  Health.  944 
Chestnut  Ridge  Road,  Morgantown,  West 
Virjiinia  26505. 

ftirpose:  The  purpose  of  this  meeting  is  to 
distuss  the  research  protocol  for  the  Fatal 
AciidenI  Circumstances  and  Epidemiology 
project. 

Additional  information  may  be 
obtained  from:  Peter  M.  Bochnak. 
Division  of  Safety  Research,  NIOSH. 
CDC,  944  Chestnut  Ridge  Road. 
Morgantown,  West  Virginia  26505. 
Telephones;  FTS:  923-4010;  Commercial: 
304/291^4010. 


Worker  Control  and  |ob  Stress  (Analysis  of 
Controllability  in  Job  Stressj 

Date:  May  18. 1987. 

Time:  7:45  a.m. — 4:30  p.m. 

Place:  Auditorium,  Robert  A.  TafI 
Laboratories.  4676  Columbia  Parkway,     • 
Cincinnati.  Ohio  45228. 

Purpose;  The  purpose  of  this  meeting  is  to 
conduct  a  critical  scientific  appraisal  of  the 
role  of  job  control  in  the  mitigation  of  job 
stress  and  related  occupational  health 
problems. 

Additional  information  may  be 
obtained  from:  Steven  L.  Sauter, 
Division  of  Biomedical  and  Behavioral 
Science,  NIOSH,  CDC.  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
Telephones:  FTS:  684-8293;  Commercial: 
513/533-8293. 

Viewpoints  and  suggestions  from 
industry,  organized  labor,  academia, 
other  government  agencies,  and  the 
public  are  invited. 

Dated:  April  2. 1987. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
(FR  Doc.  87-7689  Filed  4-7-87;  8:45  am) 
BILUNG  CODE  4160-1»-ll 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  covers  the 
Social  Security  Administration  (SSA). 
Sections  SP.OO,  SP.IO  and  SP.20  of  the 
SSA  statement,  describe  the  mission,      ' 
organization  and  functions  of  SSA's 
Office  of  Central  Operations  (OCO). 
Notice  is  given  that  Sections  SP.IO  and 
SP.20  are  amended  to  reflect  the 
deletion  of  the  Office  of  SSA  Program 
Service  Centers  (OPSC)  (SPR)  and  the 
realignraent  of  the  Office  of  Operations 
Analysis  and  Support  (OOAS)  (SPN). 
This  realignment  consolidates  the 
existing  staff  structure  of  OOAS  and 
adds  some  functions  previously 
perfonned  within  OPSC.  The  OCO 
material  is  amended  as  follows: 

Section  SP.IO  The  Office  of  Central 
Operations — (Organization): 

D.  The  Office  of  Operations  Analysis 
and  Support  (SPN).  Delete: 

1.  The  Financial  Management  Staff 
(SPNl).] 

2.  The  Management  Analysis  and 
Services  Staff  {SPN2). 

3.  The  Operations  Planning  Staff 
{SPN3). 

4.  The  Operations  Analysis  Staff 
(SPN4)J 
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5.  The  Micrographics  and  Special 
Equipment  Staff  (SPN5). 

F.  The  Office  of  Program  Service 
Centers  (SPR)  in  its  entirety. 

Add:  F.  The  SSA  International 
Program  Service  Center  (    )  (located  at 
SSA  Headquarters). 

G.  The  SSA  Program  Service  Centers 
(    )  (located  at  six  SSA  field  locations 
geographically  dispersed  throughout  the 
United  States.) 

Subsection  G.  The  Office  of  Disability 
Operations  (SPT)  should  be  relabeled  as 
H. 

Section  SP.20  The  Office  of  Central 
Operations— (Functions): 

Delete:  D.  The  Office  of  Operations 
Analysis  and  Support  (SPN)  in  its 
entirety. 

F.  The  Office  of  SSA  Program  Service 
Centers  (SPR)  in  its  entirety. 

1.  The  Immediate  Office  of  the 
Director  (SPR)  in  its  entirety. 

Add:  D.  The  Office  of  Operations 
Analysis  and  Support  (SPN): 

The  Office  of  Operations  Analysis 
and  Support  (OOAS)  directs  operational 
analysis  and  internal  administrative 
activities  in  support  of  OCO.  It  designs, 
and  conducts  studies  to  measure  the 
effectiveness  and  efficiency  of  overall 
OCO  processes  and  interactions.  The 
Office  directs  and  coordinates  the 
implementation  of  process  changes 
together  with  other  OCO  components 
and  identifies  and  directs  the  timely 
resolution  of  major  problems  and  issues. 
It  establishes  management  objectives 
and  monitcrs  progress  to  assure  their 
timely  implementation.  The  office 
prepares  responses  to  Congressional 
and  sensitive  correspondence  requiring 
the  Associate  Commissioner's  personal 
attention.  The  Office  is  assigned  the 
following  functions: 

Directing  the  financial  management 
activities  of  OCO,  consistent  with 
overall  SSA  and  Office  of  Management 
and  Budget  policy,  including  budget 
development,  analysis,  planning, 
coordination  and  execution.  Directing 
the  analysis  of  OCO  needs  for 
management  resources  in  such  areas  as 
manpower,  training  and  office  space. 
Directing  the  development  of  long- 
and  short-range  objectives  and  goals. 

Directing  the  analyses  of  the  impact  on 
OCO  Of  proposed  policies  and 
procedures  and  the  analysis  of  ongoing 
operations  throughout  OCO. 

Directing  the  analysis  of  systems 
development  issues,  office  automation 
implementation  and  technology  related 
issues  throughout  OCO. 

Subsection  F.2.  The  SSA  International 
Program  Service  Center  (    )  should  be 
relabeled  as  F. 

Subsection  F.3.  SSA  Program  Service 
Centers  (    )  should  be  relabeled  as  G. 


Subsection  G.  The  Office  of  Disability 
Operations  SPT)  should  be  relabeled  as 
H, 

Dated:  March  24,  ica7. 
Nelson  |.  Sabatini, 

Deputy  Commissioner  for  Management  and 
Assessment. 

|FR  Doc.  87-7734  Filed  4-7-«7;  8:45  am) 

BILUNG  CODE  4190-11-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CO-942-06-4520-12] 

March  31, 1987. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  a.m..  March  31, 
1987. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  T.  11  N.,  R.  73  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  816,  was  accepted  March  18. 
1987. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  First 
Standard  Parallel  South  (south 
boundary.  T.  5  S..  R.  89  W.)  and 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  section  2,  T.  6  S.,  R.  90 
W.,  Sixth  Principal  Meridian,  Colorado, 
Group  No.  752,  was  accepted  March  10, 
1987. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215. 

lack  A.  Eaves. 

Chief  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  87-4811  Filed  4-7-87:  8:45  am) 

BtLUMO  CODE  4310-J8-M 


(CA-940-07-4212-24;  CA  10153;  Cash 
Certificate  No.  456] 

Order  Providing  for  Opening  of 
Tolyabe  National  Forest  Lands; 
California 

In  a  patent  correction  application 
processed  under  the  provisions  of 
section  316  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976  (43  U.S.C.  1746).  the  following 
described  land  was  reconveyed  to  the 
United  States: 


Mount  Diablo  .Meridian,  California 
T.  7  N.,  R.  25  E.. 
Sec.  33.  Lots  12  and  13. 

The  area  described  contains  160  acres 
in  Mono  County.  (Lots  12  and  13  said 
Sec.  33  are  now  described  as  Lots  20 
and  21  said  Sec.  33.) 

Upon  acceptance  of  title  to  such 
lands,  they  became  a  part  of  the 
Toiyabe  National  Forest  and  are  subject 
to  all  the  laws,  rules  and  regulations 
applicable  thereto. 

At  10  a.m.  on  May  11, 1987  the  lands 
shall  be  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
national  forest  lands. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Forest  Supervisor, 
Toiyabe  National  Forest,  1200  Franklin 
Way,  Sparks,  Nevada  89431. 

Dated:  March  31, 1987. 
Sharon  N.  Janis. 

Chief  Branch  of  Adjudication  and  Records. 
[FR  Doc.  87-7711  Filed  4-7-87:  8:45  am) 

BILLING  CODE  4310-4fr-M 


IAZ-010-07-4212-12;  4310-32;  A-20348al 

Realty  Action— Exchange  of  Federal 
Lands  for  State  Lands  in  Mohave  and 
Coconino  Counties,  Arizona 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 
action:  Notice. 


summary:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  disposal  by  state  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976,  43  U.S.C.  1716: 

Selected  Public  Lands 

Gila  &  Sail  River  Meridian,  Mohave  County. 

Arizona,  80.00  acres 
T.  41  N..  R.  12  W., 
Sec.  6.  S'^NEVi. 
Gila  &  Salt  River  Meridian,  Coconino  County. 

Arizona.  1.260.83  acres 
T.  41  N..  R.  2  W.. 
Sec.  9.  S'/':iNEV4.  SEV«NW'/«.  E'^SW'/4. 

SE'/4: 
Sec.  21,  Lots  1  &  3,  NE'/4,  NEy4SEV4; 
Sec.  27,  All. 

In  exchange  for  the  above  described 
1.340.83  acres  of  public  land  in  Mohave  and 
Coconino  Counties,  the  Bureau  of  Land 
Management  will  receive  an  acreage  of  equal 
value  from  the  Arizona  State  Land 
Department.  These  lands  are  located  in 
Mohave  County  and  listed  below: 

Offered  State  Lands 

Gila  &  Salt  River  Meridian,  Mohavo  County, 

Arizona.  4.629.27  acres 
T.  34  N..  R.  7  W., 

Sec.  32,  All. 
T.  40N.,  R.  15W.. 

Sec.  16.  WM!NEV4,  WViSE'/4NE%.  SEW: 


ilJ44 
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Sec.  32.  AtL 
T.  40  N..  R.  16  W.. 
Sec.  16.  N\4; 
Sec.  26.  E'/^SEV*. 
T.  41  N..  R.  7  W.. 

Sec.  13,  NWV4.  NV,SWV«.  SWMiSwy4. 
T.  41  N..  R.  13  W., 

Sec.  2.  All. 
T.  41  N..  K.  15  W.. 
Sec.  2,  All: 

Sec.  30.  Uts  1.  2.  3  8.  4.  SWV,SWV,NEV«. 
W'/aE'-^NWA.  SE'/4SEV«NWV4. 
E-^SW'A.  SWV4NE'/4SEV4.  WViNWWS 
E'/4.  SEV4NW'/4SEy4.  SWV4SEV4, 
WViSE'/4SEV4. 

T.  41  N.,  R.  16  W.. 

Sec.  2.  All. 
T.  42  N..  R.  16  W.. 

Sec.  36.  Lois  1.  2  &  3. 

The  Public  land  to  be  conveyed  to  the 
State  of  Arizona  will  be  subject  to  the 
following  reservations  and  exceptions: 

A.  Excepting  and  Reserving  to  the 
United  States 

.  .  .  rights-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890,  26  Stat.  391:  43  U.S.C.  945. 

B.  Subject  to 

All  valid  existing  rights  of  record. 

This  exchange  will  be  on  an  equal 
value  basis.  A  final  appraisal  will  be 
completed  to  determine  the  value  of  the 
disposal  and  acquired  lands.  On  the 
basis  of  the  appraisal,  all  or  a  portion  of 
the  lands  will  be  exchanged  to  provide 
an  equal  value  exchange. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  lands 
laws,  including  the  mining  laws,  but  not 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  issuance  of  a  patent 
or  two  years  from  the  dale  of 
publication  of  this  Notice  in  the  Federal 
Register,  or  upon  publication  of  a  Notice 
of  Termination. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Shivwits  Resource  Area  Office.  225 
North  Bluff  Street,  St.,  George,  UT  84770. 
Within  forty-five  (45)  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  District 
Manager,  Arizona  Strip  District  Office. 
196  East  Tabernacle,  St.  George,  UT 
84770.  Any  adverse  comments  will  be 
evaluated  by  the  Arizona  State  Director 
who  may  sustain,  vacate  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 


become  the  final  determination  of  the 
Department  of  Interior. 
G.  William  Lamb. 

Arizona  Strip  District  Manager 

March  30. 1987. 

|FR  Doc.  87-7733  Filed  4-7-87:  8:45  am) 

8N.UIIO  CODE  4310-32-M 


INV-930-07-4212-11;  N-45126;  H-451261 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Pul>lic  Purposes;  Nye 
County,  NV 

The  following  described  public  land  in 
Amargosa  Valley  Nye  County,  Nevada 
has  been  identified  and  examined  and 
will.be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian.  Nevada 

T.  16  S..  R.  49  E. 

Sec.  16,  NWV4NEy«. 

"Hiis  parcel  of  land  contains 
approximately  40  acres.  The  County 
intends  to  use  the  land  for  park 
purposes.  The  lease  and/or  patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

li.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  [he  United  States.  Act  of  August  30. 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
desposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe, 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
pii)lic  utilities  in  accordance  with  the 
transportation  plan  for  Nye  County. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
corsistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action,  including  Cultural  Resources 
Report  No.  5-1587  is  available  for 
re\iew  at  the  office  of  the  Bureau  of 
Land  Management.  Las  Vegas  District. 
4765  W.  Vegas  Drive,  Las  Vegas. 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 


laws,  incluaing  ine  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas,  Nevada  89126.  Any      . 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated:  March  20, 1987. 
Ben  F.  CdBns. 

District  Manager  Las  Vegas.  I^V. 

[FR  Doc.  87-7723  Filed  4-7-87:  8:45  am) 

BILUNG  COOC  4310-HC-M  I 


|AZ-940-87-4220-10;A-226471  j 

Propostd  Wittidrawal;  Opportunity  for 
Public  Meeting 

March  31. 1987. 

agency:  Bureau  of  Land  Management, 

InteriorJ 

actiom:  Notice. 


summamy:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  has  filed 
application  for  withdrawal  of  40  acres  of 
land  from  location  and  entry  under  the 
United  States  mining  laws  to  allow  the 
Smithsonian  Institution  to  develop  a 
multi-purpose  facility.  The  area 
proposed  for  withdrawal  is  within  the 
boundaries  of  the  Coronado  National 
Forest. 

date:  Comments  and  requests  for  a 
public  meeting  should  be  received  by 
June  3a  1987. 

ADDRESS:  Comments  should  be  sent  to 
Chief,  Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management,  Arizona  State  Office,  P.O. 
Box  16663,  Phoenix,  Arizona  85011. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Luke,  Arizona  State  Office;  (602) 
241-5534. 

SUPPLEMENTARY  INFORMATION:  On 
March  11, 1987.  the  Forest  Service  filed 
an  application  to  withdraw  the 
following  land  from  location  and  entry 
under  the  mining  laws  only,  subject  to 
valid  existing  rights,  pursuant  to  the 
authority  vested  in  the  Secretary  of  the 
Interior  by  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714. 
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Coronado  National  Forest 

Gila  and  Salt  River  Meridian 

T.  20  S^  R.  14  E. 
Sec.  19,  S'/iN^^NE'ASWW.  SM:NE'/4SW'/4. 
N'/iNMiSEViSWV;. 

The  area  described  aggregates  40  acres  in 
Sania  Cruz  County.  Arizona. 

The  purpose  of  the  withdrawal  is  for 
the  use  of  the  land  by  the  Smithsonian 
Institute  to  build  a  base  camp  including 
a  visitor  center,  administrative  offices 
and  a  motor  pool  on  the  site.  These 
facilities  will  serve  as  the  base  camp  for 
the  Fred  Lawrence  Whipple 
Observatory  on  Mt.  Hopkins,  as  well  as 
meet  demands  for  information- 
education  services  and  public  recreation 
opportunities. 

Effective  on  the  date  of  publication, 
this  land  is  segregated  from  operation  of 
the  United  States  mining  laws.  The  land 
will  remain  open  to  mineral  leasing  and 
to  Forest  Service  management. 

For  a  period  of  90  days,  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  office  of  the  Bureau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
offered  in  connection  with  the  proposed 
withdrawal.  All  interested  persons  who 
desire  a  public  meeting  for  the  purpose 
of  being  heard  on  the  proposed 
withdrawal  must  submit  a  written 
request  to  the  undersigned  office  within 
90  days  from  the  dale  of  publication  of 
this  notice.  Upon  determination  by  the 
State  Director,  Bureau  of  Land 
Management,  that  a  public  meeting  will 
be  held,  a  notice  of  the  time  and  place 
will  be  published  in  the  Federal  Register 
at  least  30  days  before  the  scheduled 
date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  Title  43  CFR  Part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  the  operation  of  the 
General  Mining  Laws  unless  the 
application  is  rejected  prior  to  that  date. 
Cutront  administrative  jurisdiction  over 
the  segregated  land  will  not  be  affected 
by  the  temporary  segregation. 

John  T.  Mezes, 

Chiuf.  Branch  of  Lands  and  Minerals 

Ofjeralions. 

|FR  Doc.  87-7710  Filed  4-7-87;  8:45  am| 

BILLING  CODE  4310-32-M 


Minerals  Management  Service 

Oevetopment  Operations  Coordination 
Document;  HaH-Houston  Oil  Co. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  8140,  Block  A-101. 
Galveston  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Galveston, 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  30, 1987. 

AIWRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATtON  CONTACT: 

Michael  J.  Toibert;  Minerals 
Maridgement  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
8  2.'->0.34  of  Title  30  of  the  CFR. 

Ualed:  March  31. 1987. 
|.  Rogers  Pearcy, 

Regional  Dimeter,  Gulf  of  Mexico  OCS 
Rcnion. 
(FR  Doc.  87-7712  Filed  4-7-67;  8:45  am| 

BILLING  CODE  431(MIR-M 


Development  Operations  Coordination 
Document;  Taylor  Energy  Co. 

AGENCY:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Taylor  Energy  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3087,  Block  620.  Matagorda  Island  Area, 
offshore  Louisiana.  Projxjsed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Port  O'Connor.  Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  30, 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tulbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  niles  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Ditted:  March  31. 1987. 

|.  Rogers  Pearcy, 

fltyionaJ  Director.  Gulf  of  Mexico  OCS 
Ri;}fion. 

ire  Doc.  87-7709  Filed  4-7-87;  8:4.1  flm| 
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INTERNATIONAL  TRADE 
COMMISSION 
(Investigation  No.  TA-406-11] 

Ammonium  Paratungstate  and 
Tungstic  Acid  From  the  People's 
Republic  of  China;  Correction 

Correction 

In  the  Federal  Register  of  Thursday. 
March  19, 1987.  FR  Doc.  87-5861, 
Summary,  Line  10.  "471.40"  is  changed 
to  "417.40". 

Issued:  April  1, 1967. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  87-7792  Filed  4-7-67;  8:45  am] 

BILLING  CODE  7020-02-M 

(Investigation  No.  337-TA-2591 

Certain  Battery-Powered  Smoke 
Detectors;  Decision  To  Review  and 
Modify  Initial  Determination  Granting  a 
Motion  To  Amend  Complaint  To  Join  a 
Respondent 

agency:  International  Trade 
Commission. 

action:  Review  and  modification  of  the 
ALJ's  initial  determination  granting  a 
motion  to  amend  the  complaint  to  add 
Mott,  Inc.  (Mott)  as  a  respondent.  On 
review  the  Commission  determined  to 
amend  the  notice  of  investigation  as 
well  as  the  complaint  to  add  Mott  as  a 
respondent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  and  modify  an  initial 
determination  (ID)  (Order  No.  16)  issued 
by  the  presiding  administrative  law 
judge  (ALJ)  in  the  above-captioned 
investigation.  The  ALJ  granted  the 
motion  of  complainants  BRK/Colorado 
and  Pittway  Corp.  to  add  Mott  as  a 
respondent  and  denied  complainants' 
motion  to  add  seven  other  firms  as 
respondents.  The  Commission 
determined  to  modify  the  ID  to  include 
amending  the  notice  of  investigation  as 
well  as  the  complaint  to  add  Mott  as  a 
respondent. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jean  H.  Jackson.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1693. 
SUPPLEMENTARY  INFORMATION:  On 

November  13. 1986.  the  Commission 
instituted  the  above-captioned 
investigation.  On  January  30, 1987, 
complainants  BRK/Colorado.  Inc.  and 
Pittway  Corp.  filed  a  Substitute  Motion 
to  Amend  Complaint  to  Add  Eight 


Respondents.  The  proposed  respondents 
included  Mott.  The  presiding  ALJ  issued 
an  ID  (Order  No.  16)  on  February  28, 
1987.  granting  the  motion  as  to  Mott.  and 
denying  the  motion  as  to  the  other 
proposed  respondents. 

Molt  filed  a  petition  for  review  of  the 
ID  on  the  grounds  that  the  ALJ  had 
made  an  error  of  fact  in  finding  that 
Mott  was  the  successor  to  interest  to 
Gateway  Scientific.  Inc.,  a  respondent 
already  named  in  the  investigation,  and 
an  error  of  law  in  concluding  that  Mott 
would  not  be  prejudiced  by  being  named 
as  a  respondent  at  this  stage  of  the 
litigation.  Mott  further  argued  that  the 
ALJ's  conduct  constituted  an  abuse  of 
discretion. 

Responses  to  the  petition  for  review 
were  filed  by  the  complainants  and  the 
Commission  investigative  attorney.  No 
Government  agency  comments  were 
received. 

The  authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariif  Act  of  1930  (19 
U.S.C  1337)  and  in  §§  210.53  through 
210.56  of  the  Commission's  rules  (19  CFR 
210.53  through  210.56). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  public  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20438, 
telephone  202-523-0471. 

Hearing-impaired  individuals  are 
advised  that  information  concerning  this 
investigation  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

Issued:  March  30, 1987. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  87-7794  Filed  4-7-87;  8:45  am) 

BILLIMB  COOC  7020-02-M 

[Investigation  No.  337-TA-183] 

Certain  Indomethacin;  Commission 
Decision  Not  To  Review  Initial 
Determinations  Terminating  Seven 
Respondents  for  Non-Participation  in 
Ancillary  Proceeding 

AQEMCY:  International  Trade 
Commission. 

ACTK>N:  Nonreview  of  initial 
detetniinations  terminating  for  non- 
participation  respondents  GYMA 
Laboratories  of  America  (GYMA), 
Industrie  Chimiche  Farmaceutiche 
Italiana  S.p.A.  (ICFI).  ACIC  Ltd.  (ACIC). 
Henley  &  Co.  (Henley),  B.T.B.  Industrie 
Chimical  S.p.A.  (BTB),  Pharma 


Development  Corp.  (Pharma),  and  | 

European  Manufacturers  Associates. 
Ltd.  (EMA). 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  adminstrative  law 
judge's  (ALJ)  initial  determinations  (IDs) 
terminating  respondents  GYMA.  ICFI. 
ACIC.  Henley.  BTB.  Pharma.  and  EMA 
for  non-participation  in  the  above- 
captioned  ancillary  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  H.  Sundeen.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0480.        1 

SUPPlfMENTARY  INFORMATION:  On 

December  30,  1986,  the  Commission 
certified  to  the  ALJ  ten  respondents' 
motions  and  the  Commission 
investigative  attorney's  (lA)  response 
alleging  that  complainant  Merck  &  Co.. 
Inc.  (Merck)  abused  Commission 
process  in  Inv.  No.  337-TA-183.  See  52 
FR  611  (January  7. 1987).  On  February  4, 
1987,  complainant  Merck  filed  a  "Motion 
for  Limiting  Participating  Parties  and 
Service  List"  (Motion  No.  183-98).  Two 
respondents,  Agvar  Chemicals  (Agvar) 
and  Ellis  Pharmaceuticals,  Inc.  (Ellis), 
and  the  lA  filed  responses  opposing 
Merck's  motion  in  part. 

On  February  25, 1987.  the  ALJ  issued 
an  Id  (Order  No.  59)  terminating  and 
striking  from  the  service  list  respondents 
GYMA,  ICFI,  ACIC,  Henley,  Pharma. 
and  EMA  for  non-participation.  On 
March  2. 1987,  the  ALJ  issued  an  ID 
(Order  No.  64)  striking  from  the  service 
list  and  terminating  respondent  BTB  for 
non-participation.  Three  respondents. 
Lederle  Laboratories,  Ellis,  and  Agvar, 
and  the  lA  are  still  participating  in  the 
proceeding. 

No  petitions  for  review  were  filed  nor 
were  any  coinments  received  from  other 
government  agencies. 

Copies  of  the  ALJ's  IDs  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436. 
telephone  202-523-0161. 

Hearing-impaired  individuals  are        ! 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 


Issued 


March  31, 1967. 
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By  order  of  the  Commission. 
Kenoeth  R.  Mason, 
Secretory. 
|FR  Doc.  87-7793  Filed  4-7-87;  8:45  am) 

MLUNO  CODE  7020-02-M 

(Investigation  No.  337-TA-243I 

Certain  Luggage  Products; 
Commission  Decision  To  Affirm 
Administrative  Law  Judge's  Initial 
Determination  Finding  No  Violation  of 
Section  337  of  ttie  Tariff  Act  of  1930 

agency:  International  Trade 
Commission. 

action:  Determination  of  no  violation  of 
section  337  of  the  Tariff  Act  of  1930. 

SUMMARY:  The  Commission  has 
determined  to  affirm  the  initial 
determination  (ID)  of  the  presiding 
administrative  law  judge  (ALJ)  that 
there  is  no  violation  of  section  337  in  the 
importation  and  sale  of  certain  luggage 
products  in  the  above-caplioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT 

Randi  S.  Field.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0261. 

SUPPLEMENTARY  INFORMATION:  On 

December  29, 1987,  the  presiding  AL) 
issued  an  initial  determination  (ID) 
finding  that  there  is  no  violation  of 
section  337  in  the  importation  and 
domestic  sale  of  certain  luggage 
products  which  were  alleged  to  infringe 
complainant's  common  law  trademarks 
in  the  overall  configuration  of  its  luggage 
products.  On  February  13. 1987,  the 
Commission  determined  to  review  the 
ALJ's  ID  on  the  issue  of  secondary 
meaning  and  on  the  issues  of  domestic 
industry  and  injury  to  the  extent  that 
such  review  was  required  by  the 
Commission's  review  of  the  secondary 
meaning  issue.  The  Commission 
received  briefs  on  the  issues  under 
review  and  on  the  issues  of  remedy,  the 
public  interest,  and  bonding. 
Submissions  were  received  from 
complainant  Lenox,  Inc.,  respondent 
Star  Leather  Products,  Ltd.,  and  the 
Commission  investigative  attorney.  No 
submissions  from  the  public  or 
government  agencies  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  S  210.54 
through  210.56  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.54  through  210.56). 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
March  27. 1986.  (51  FR  10580). 


Copies  of  the  Commission  opinion  in 
support  of  its  determination,  the 
nonconfidential  version  of  the  ALJ's  ID 
and  all  other  nonconfidential  document 
filed  in  connection  with  this 
investigation  will  be  available  for 
inspection  during  official  business  hours 
(8;45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington,  DC  20436.  telephone  202- 
523-0161.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

Issued;  Marcii  27, 1987. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  87-7745  Filed  4-7-87:  8:45  am| 

BILLING  CODE  702O-O2-M 

I  Investigation  No.  731-TA-343  (Final)] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  and  Certain  Housings 
Incorporating  Tapered  Rollers  From 
Japan 

agency:  International  Trade 

Commission. 

action:  Institution  of  final  antidumping 

investigation  and  scheduling  of  a 

hearing  to  be  held  in  connection  with 

the  investigation. 

summary:  The  Commission  hearby 
gives  notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
343  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Japan  of  tapered 
roller  bearings  and  parts  thereof 
provided  for  in  Tariff  Schedules  of  the 
United  States  (TSUS)  items  680.30  and 
680.39;  flange,  take-up,  cartridge,  and 
hanger  units  incorporating  tapered  roller 
bearings,  provided  for  in  TSUS  item 
681.10;  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use, 
provided  for  in  item  692.32  or  elsewhere 
in  the  TSUS,  which  have  been  found  by 
the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigation  is 
extended.  Commerce  will  make  its  final 
LTFV  determination  on  or  before  June  8, 
1987.  and  the  Commission  will  make  its 
final  injury  determinations  by  July  22. 


1987  (see  sections  735(a)  and  735(bj  cm 
the  Act  (19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207  (19  CFR  Part  207),  Subparts  A  and  C. 
and  Part  201  (19  CFR  Part  201).  Subparts 
A  through  C  and  Subpart  E. 

EFFECTIVE  DATE:  March  23. 1987. 

FOR  FURTHER  INFORMATION  CONTACH 

Maria  Papadakis  (202-523-0439),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  tapered  roller 
bearings  and  parts  thereof  and  certain 
housings  incorporating  tapered  rollers 
from  Japan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  th«; 
meaning  of  section  731  of  the  Act  (19 
U.S.C.  1673).  This  investigation  was 
requested  in  a  petition  filed  on  August 
25, 1986,  by  the  Timken  Company, 
Canton,  OH,  in  which  Timken  alleged 
that  imports  of  tapered  roller  bearings 
and  parts  thereof  and  certain  housings 
containing  tapered  rollers  from  Hungary. 
Italy,  Japan,  the  People's  Republic  of 
China,  Romania,  and  Yugoslavia  were 
being  sold  in  the  United  States  at  less 
than  fair  value. 

In  response  to  that  petition,  the 
Commission  conducted  preliminary 
antidumping  investigations  and.  on  the 
basis  of  information  developed  during 
the  course  of  those  investigations, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  the  subject  merchandise 
(51  FR  36874).  On  February  11, 1987,  the 
Commission  instituted  final  antidumping 
investigations  on  imports  of  the  subject 
merchandise  from  Hungary  (Inv.  No. 
731-TA-341),  Italy  (Inv.  No.  731-TA- 
342),  the  People's  Republic  of  China  (Inv. 
No.  731-TA-344),  Romania  (Inv.  No. 
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731-TA-345).  and  Yugoslavia  (Inv.  No. 
731-TA-346)  (52  FR  5841,  Feb.  26, 1987).' 

Participation  in  the  investigations 

Persons  wishing  lo  participate  in  this 
investigation  as  parties  must  fiie-an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11(b)  of  the  Commission's  rules  (19 
CFR  201.11(b)),  not  later  than  twenty- 
one  (21)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  Any 
entry  of  appearance  filed  after  this  date 
will  be  referred  to  the  Chairman,  who 
will  determine  whether  to  accept  the 
late  entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  report 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  April  28, 
1987,  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation  and 
investigations  731-TA-341,  342,  344,  345, 
and  346  (Final)  beginning  at  9:30  a.m.  on 
May  12, 1987,  at  the  U.S.  International 
Trade  Commission  Building,  701  E  Street 
NW.,  Washington,  DC.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  p.m.)  on  April  16. 1987.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 


'  The  d.Tle  of  Commerce's  preliminary 
delerminations  for  all  of  the  countries  subjei:t  lo 
invesligdtion.  except  |api<n.  was  February  6.  1987. 
However,  the  Uepartmenl  of  Commerce  determined 
that  the  investigation  involving  Japan  was 
"extraordinarily  complicated"  and,  accordingly, 
extended  the  dale  for  its  preliminary  less-than-fair- 
value  determination  to  March  23,  1987. 


should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9:30  a.m.  on  April  21, 1987  in  room  117  of 
the  U.S.  International  Trade 
Comsiission  Building.  The  deadline  for 
filing  prehearing  briefs  is  May  8. 1987. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commissions  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Comnission's  rules  (19  CFR  201.6(b)(2))). 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  §  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
May  19, 1987.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  19, 1987. 

A  period  for  submitting  supplemental 
briefs  will  be  provided  for  Parties  in 
conjunction  with  investigation  No.  731- 
TA-^43;  details  concerning  the  date  and 
nature  of  the  filing  of  such  supplemental 
brieffe  will  be  provided  at  the 
Comtnission's  hearing  on  May  12, 1987. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Comtnission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8.45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  ell  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  oonform 
with  the  requirements  of  §201.6  of  the 
Conrnission's  rules  (19  CFR  201.6). 


Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  Title  Vll.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's  .     ■: 
rules  (19  CFR  207.20).  ; 

issued:  /^prii  2,  1987. 

By  orderjof  the  Commissicn. 
Kenneth  RJ  Mason,  . 

Secretary.  f 

[FR  Doc.  8^-7790  Filed  4-7-87;  8:45  am^ '      " 
BILLING  COaf.  7020-02-M 


I  Investigations  Nos.  731-TA-342  and  346 
(Final)j      j  I 

Tapered  Roller  Bearings  and  Parts 
Thereof,  and  Certain  Housings 
Incorporating  Tapered  Rollers  From 
Italy  and  Yugoslavia 

I    -■■ 
AGENCY:  International  Trade 
Commission. 

ACTION:  Revised  schedule  for  the  subject 
investigations. 

EFFECTivS  DATE:  March  30, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Papadakis  (202-52^-0439),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161. 
SUPPLEMENTARY  INFORMATION:  On  Feb. 
11, 1987.  the  Commission  instituted  the 
subject  investigations  and  established  a 
schedule  for  their  conduct  (52  FR  5841. 
Feb.  26,  ip87).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  i|s  final  determinations  in  these 
investigations  from  April  20, 1987,  to 
lune  22, 1S87  (52  FR  6361,  6366).  The 
Commission,  therefore,  is  revising  its 
schedule  in  these  investigations  to 
conform  with  Commerce's  new 
schedule.  ' 

The  dale  of  the  Commission's  public 
hearing  on  these  investigations  remains 
unchanged  as  scheduled  in  its  notice  of 
institution  (52  FR  5841,  February  26, 
1987).  This  schedule  is  as  follows: 
requests  lo  appear  at  the  hearing  arc  lo 
be  filed  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  April  16, 1987;  the  prehearing 
conferenice  will  be  held  in  room  117  of 
the  U.S.  Inlemational  Trade  .  '''  " 
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Commission  Building  on  April  21. 1987. 
at  9:30  a.m.;  the  public  version  of  the 
prehearing  staff  report  will  be  placed  on 
the  public  record  on  April  28, 1987;  the 
deadline  for  filing  prehearing  briefs  is 
May  8. 1987;  the  hearing  will  be  held  in 
room  331  of  the  U.S.  International  Trade 
Commission  Building  on  May  12, 1987,  at 
9:30  a.m.;  and  the  deadhne  for  filing 
poslhearing  briefs  is  the  close  of 
business  on  May  19, 1987. 

A  period  for  submitting  additional 
briefs  will  be  provided  for  parties  in 
conjunction  with  investigations  Nos. 
731-TA-342  and  346;  the  deadline  for 
filing  supplemental  briefs  is  }uly  29, 
1987.  Such  supplemental  briefs  should 
be  limited  to  information  not  available 
at  the  time  the  posthearing  brief  was 
submitted,  and  should  be  filed  in 
accordance  with  the  Commission's 
rules. 

For  further  information  concerning 
these  investigations  see  the 
Commissions  notice  of  investigation 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  Part  207  (19 
CFR  Part  207),  Subparts  A  and  C,  and 
Part  201  (19  CFR  Part  201),  Subparts  A 
through  C  and  Subpart  E. 

Authority:  These  investigations  are  l)eing 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  Title  VII.  This  notice  is  published 
pursuant  to  §  201.10  of  the  Commission's 
rules  (19  CFR  201.10). 

Issued:  April  2.  1987. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secrclary. 
|FR  Doc.  87-7791  Filed  4-7-87:  8:45  am) 
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{Investigation  No.  731-TA-375 

(Preliminary)! 

Certain  Line  Pipes  and  Tubes  From 
Canada 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b{a)),  thai  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 


reason  of  imports  from  Canada  of  line 
pipes  and  tubes  '  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  February  11. 1987,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  counsel  for 
Tex-Tube  Division  of  Cyclops  Corp., 
Houston,  TX,  and  Maverick  Tube  Corp., 
Chesterfield,  MO,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  line  pipes  and  tubes  from 
Canada.  Accordingly,  effective  February 
11, 1987.  the  Commission  instituted 
preliminary  antidumping  investigation 
No,  731-TA-375  (Preliminary). 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  March  30, 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1965 
(March  1987).  entitled  "Certain  Line 
Pipes  and  Tubes  from  Canada: 
Determination  of  the  Commission  in 
Investigation  No.  375  (Preliminary) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investigation." 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

March  30. 1987. 

[FR  Doc.  87-7789  Filed  4-7-87:  8:45  am] 
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(Investigation  No.  701-TA-281  (Final)] 

Stainless  Steel  Pipes  and  Tubes  From 
Sweden 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  705(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671d(b)).  that  an 
industry  in  the  United  States  is  not 
material  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Sweden  of  seamless 
stainless  steel  pipes,  tubes,  hollow  bars, 
and  blanks  therefor,  all  of  the  foregoing 


'  The  record  is  defined  in  sec.  207.2|i)  of  the 
Comniission's  Rules  of  Practice  and  Procedure  (19 
CFR207.2(i||. 

'  Commissioner  Eckes  determines  there  is  a 
reasonable  indication  that  an  industry  in  the  United 
States  is  threatened  with  material  injury  by  reason 
of  imports  of  line  pipes  and  tubes  from  Canada  that 
are  allegedly  sold  in  the  United  Slates  at  less  than 
fair  value. 


'  For  purposes  of  this  investigation,  the  term  "line 
pipes  and  tubes"  covers  welded  carbon  steel  pipes 
and  tubes  of  circular  cross  section,  with  walls  not 
thinner  than  0.065  inch.  0.375  inch  or  more  but  not 
over  16  inches  in  outside  diameter,  conforming  to 
API  specifications  for  line  pipe,  provided  for  in 
items  610.3206  and  610.3209  of  the  Tariff  Schedules 
of  the  United  Stairs  Annotated  {1967]  [TSUSA). 

'  The  record  is  defined  in  i  207. 2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFH  i  207.2(i)|. 


of  circular  cross  section,  provided  lor  in 
items  610.51  and  610.52  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 
The  Commission  further  determines  * 
that  an  industry  in  the  United  States  is 
not  materially  injured  or  threatened 
with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  Sweden  of 
welded  stainless  steel  pipes,  tubes,  and 
blanks  therefor,  all  of  the  foregoing  of 
circular  cross  section,  provided  for  in 
TSUS  items  610.37  and  610.52,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  subsidized  by  the 
Government  of  Sweden. 

Background 

The  Commission  instituted  this 
investigation  effective  December  5, 1986. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  stainless  steel  hollow 
products  from  Sweden  were  being 
subsidized  within  the  meaning  of  section 
701  of  the  Act  (19  U.S.C.  §  1671).  Notice 
of  the  institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
December  29, 1986  (51  FR  46946).  The 
hearing  was  held  in  Washington.  DC,  on 
February  26, 1987,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  Appril  3, 
1987.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1966 
(April  1987),  entitled  "Stainless  Steel 
Pipes  and  Tubes  from  Sweden: 
Determination  of  the  Commission  in 
Investigation  No.  701-TA-281  (Final) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation," 

Issued:  April  3,  1987. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  87-7788  Filed  4-7-87:  8:45  am] 
BILLING  COOC  7020-02-M 


'  Commissioners  Eckes  and  Lodwick  determine 
that  an  industry  in  (he  United  States  is  materially 
injured  by  reason  of  imports  from  Sweden  of 
welded  stainless  steel  pipes  and  tubes  that  have 
been  found  by  the  Deparment  of  Commerce  to  tie 
subsidized  by  the  Government  of  Sweden. 
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DEPARTMENT  OF  JUSTICE 

U.S.  V.  Art-Lloyd  Metal  Products  Corp.; 
Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Judgment 
in  United  States  v.  Art-Lloyd  Metal 
Products  Corporation,  Civil  Action  No. 
CV-84-4862  has  been  lodged  in  the 
United  States  District  Court  for  the 
Eastern  District  of  New  York  on  March 
17, 1987. 

The  proposed  Judgment  concerns 
alleged  violations  of  the  Clean  Air  Act 
("Act"),  42  U.S.C.  741  et  seq..  and 
provisions  of  the  New  State 
implementation  Plan  ("SIP"), 
established  pursuant  to  section  110  of 
the  Act,  42  U.S.C.  7410.  The  alleged 
violations  occurred  during  Art-Lloyd's 
manufacture  of  metal  office  furniture  in 
Brooklyn,  New  York.  During  the 
manufacturing  process,  coatings 
containing  volatile  organic  compounds 
( "VOC")  were  applied  in  excess  of  the 
amounts  permitted  by  the  New  York  SIP. 
Manufacturing  operations  at  the 
Brooklyn  facility  have  ceased.  The 
proposed  Judgment  requires  the 
company  to  comply  with  the  New  York 
SIP  if  manufacturing  operations  resume. 
Stipulated  penalties  for  future  violations 
are  also  provided.  Finally,  the  proposed 
Judgment  requires  Art-Lloyd  to  pay  a 
$26,500  civil  penalty  for  past  violations. 
The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
dale  of  this  publication  comments 
relating  to  the  proposed  Judgment. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Art-Lloyd  Metal  Products 
Corporation.  D.J.  Ref.  No  90-5-2-1-749. 

The  proposed  Judgment  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  225  Cadman  Plaza  East, 
Brooklyn,  New  York  11201,  and  at  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  New  York  10278.  Copies  of 
the  proposed  Judgment  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Judgment  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 


Land  and  Natural  Resources  Division  of 
the  Departmentof  Justice. 
F.  Henry  Hatncht  II. 

Assistant  A  ttorney  General  Land  and  Natural 
Resources  Division.  Department  of  Justice. 
Washington.  DC  20530. 
|FR  Doc.  87-7700  Filed  4-7-87;  8:45  am) 

BtLLING  CODE  4410-01-« 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Board 
and  Committees;  Meetings  and 
Agenda 

The  regular  Spring  meetings  of  the 
Board  and  Committees  of  the  Business 
Research  Advisory  Council  will  be  held 
on  April  22  and  23, 1987.  All  of  the 
meetings  will  be  held  in  the  Frances 
Perkins  Department  of  Labor  Building. 
200  Constitution  Avenue,  NW.. 
Washington,  DC. 

The  Business  Research  Advisory 
Board  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officers  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday,  April  22, 1987 

10:00  o.m. — Committee  on  Price  Indexes 
Room  N3437  A  &  B 

1.  Status  Reports: 

a.  Consumer  Price  Index. 

b.  Producer  Price  Index. 

c.  Export  and  Import  Price  Indexes. 

d.  Service  Sector  Initiative. 

e.  Consumer  Expenditures. 

2.  Other  business. 

1:30  pirn. — Committee  on  Occupational 
Safety  and  Health  Statistics 

Room  S-4215  A  &  B 

1.  Recordkeeping. 

2.  National  Academy  of  Sciences 
Panel. 

3.  Congressional  hearings. 

4.  Annual  survey — fatalities. 

5.  Supplemental  data  systems. 

6.  Work  injury  reports. 

7.  Health  studies. 

8.  Other  business. 

2:00 p.m.^^Hommittee  on  Productivity/ 
Foreign  Labor 

Room  N-3437  A  4  B 

1.  Developments  in  U.S.  productivity. 

2.  New  industry  multi-factor 
productivity  measures. 


3.  Co8t-f»nction  models  accounting  for 
growth  in  U.S.  manufacturing. 

4.  International  Productivity  .< 
Sympoaium  3 — Status  Report. 

5.  Other  business. 

Thursday.  April  23, 1987 

10:00  a.m. — Committee  on  Employment 
and  Unemployment  Statistics 

Room  S-4215  A,  B  &  C 

1.  Status  of  dislocated  workers 
statistics: 

a.  Review  of  use  of  dislocated  worker 
data  in  report  of  Secretary's  Task  Force 
on  Economic  Adjustment  and  Worker 
Dislocation. 

b.  Plant  closing  and  mass  layoff  data 
system:  first  annual  report. 

2.  Issues  in  employer  practices  and 
workforce  trends: 

a.  Temporary  help  industry. 

b.  Part-time  employment. 

c.  Hours  and  employment. 

3.  Discussion  of  BLS  survey  of  child 
care  in  industry. 

4.  Discussion  of  cognitive  aspects  of 
survey  design. 

5.  Review  of  BLS  policy  for  release 
and  dissemination  of  data  to  businesses. 

6.  Other  business. 

2:00  p.m.^BRA  C  Board 
Room  S-4215  A,  B,  &  C 

1.  Chairperson's  Opening  Remarks. 

2.  Commissioner's  Remarks — Janet  L 
Norwood. 

3.  Committee  Reports: 

a.  Price  Indexes. 

b.  Occupational  Safety  and  Health 
Statistics. 

c.  Productivity/Foreign  Labor. 

d.  Employment  and  Unemployment 
Statistics. 

4.  Other  Business. 

5.  Chairperson's  Closing  Remarks. 

The  meetings  are  open  to  the  public.  II 
is  suggested  that  persons  planning  to 
attend  these  meetings  as  observers 
contact  Janice  D.  Murphey,  Liaison, 
Business  Research  Advisory  Council  on 
Area  Code  (202)  523-1347. 

Signed  at  Washington.  DC  this  2nd  day  of 
April  1987. 

Janet  L.  Norwood, 

Cornmissidfier  of  Labor  Statistics. 

[FR  Doc.  87-7705  Filed  4-7-87:  8:45  amj'      ^   ;• 
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NATIONAL  AERONAu  I  Its  AND 
SPACE  ADMINISTRATION 

(Notice  (87-32)1 

NASA  Advisory  Council;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC). 
DATE  AND  TIME:  May  4. 1987.  8:30  a.m.  to 
5  p.m.,  and  May  5. 1987,  8:30  a.m.  to  5 
p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  George  C. 
Marshall  Space  Flight  Center  (MSFC). 
Building  4200,  Room  P-110,  Marshall 
Space  Flight  Center,  AL  35812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Nathaniel  B.  Cohen.  Code  LB. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-8335. 

SUPPLEMENTARY  INFORMATION:  The 
NAC  was  established  as  an 
interdisciplinary  group  to  advise  senior 
management  on  the  full  range  of 
NASA's  programs,  policies,  and  plans. 
The  Council  is  chaired  by  Mr.  Daniel  J. 
Fink  and  is  composed  of  25  members. 
Standing  committees  containing 
additional  members  report  to  the 
Council  and  provide  advice  in  the 
substantive  areas  of  aeronautics,  life 
sciences,  space  applications,  space  and 
earth  science,  space  systems  and 
technology,  and  history,  as  they  relate  to 
NASA's  activities. 

This  meeting  will  be  closed  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on  May 
5  for  a  discussion  of  the  qualifications  of 
candidates  for  membership.  Such  a 
discussion  would  invade  the  privacy  of 
the  candidates  and  other  individuals 
involved.  Since  this  session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(6],  it  has  been  determined  that 
the  meeting  be  closed  to  the  public  for 
this  period  of  time.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room,  which 
is  approximately  110  persons  including 
Council  members  and  other  participants. 
Visitors  will  be  requested  to  sign  a 
visitors'  register. 

Type  of  meeting:  Open — except  for  a 
closed  session  as  noted  in  the  agenda  below. 

Agenda 

May  4. 1987 

8:30  a.m — Introductory  Remarks 


8:45  a.m. — Space  Transportation  System 

Recovery  Status 
10:15  a.m.— MSFC  Future  Technology 

Program 

1  p.m.— Status  Report  on  Recent  Scientific 
Events 

2  p.m. — Advanced  X-Ray  Astronomical 
Facility 

3  p.m. — Microgravity  Activities 

4  p.m. — NAC  Committee  Reports 

5  p.m. — Adjourn 

May  5.  1987 

8:30  a.m. — Closed  Session.  Council 

Membership 
9:30  a.m.— NASA  Organization 
10:30  a.m. — Lyndon  B.  Johnson  Space  Center 

Future  Technology  Program 
1  p.m.— Tours  of  MSFC  Areas  of  Interest 
5  p.m. — Adjourn 

Richard  L  Daniels, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dministration. 

April  1. 1987. 

[FR  Doc.  87-7715  Filed  4-7-87;  8:45  am] 

BILUNG  CODE  7S10-01-M 


(Notice  (87-33)] 

NASA  Advisory  Council  (NAC),  Space 
Applications  Advisory  Committee 
(SAAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee, 
Informal  Advisory  Subcommittee  on 
Microgravity  Science  and  Applications. 
DATE  AND  TIME:  April  22. 1987,  8:30  a.m.- 
5  p.m.,  April  23, 1987.  8:30  a.m.-5  p.m. 
ADDRESS:  NASA  Headquarters,  226B, 
600  Independence  Avenue,  SW.. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ray  J.  Arnold,  Code  EE,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202/453-1656). 
SUPPLEMENTARY  INFORMATION:  The 
Informal  Advisory  Subcommittee  on 
Microgravity  Science  and  Applications 
will  meet  to  continue  its  review  of 
NASA's  extramural  microgravity 
research  and  to  collect  comments  on  the 
Interim  Report  on  Extramural  Centers. 
The  Committee  is  chaired  by  Dr.  Simon 
Ostrach  and  is  composed  of  9  members. 
The  meeting  will  be  closed  April  22,  8:30 
a.m.  to  5  p.m.  to  allow  for  a  discussion 
on  performance  evaluations  of 
individuals  associated  with  the 
extramural  research  centers.  Such  a 


discussion  would  invade  the  privacy  of 
the  individuals  involved.  Since  this 
session  will  be  concerned  with  matters 
listed  in  5  U.S.C.  552b(c)(6),  it  has  been 
determined  that  the  meeting  will  be 
closed  to  the  public  for  this  period  of 
time.  The  remainder  of  the  meeting  will 
be  open  to  the  public  up  to  the  seating 
capacity  of  the  room  (approximately  15 
persons  including  committee  members 
and  other  participants). 

Meeting:  Open — except  for  a  closed  session 
as  noted  in  the  agenda  below. 

AGENDA: 

April  22.  1987 

8:30  a.m.  Discussion  on  performance 

evaluations  (closed  session) 
5  p.m.  Adjourn 

April  23.  1987 

8:30  a.m.  Prioritize  science  questions. 

10  a.m.  Overlay  matrix  with  center  emphasis. 

Discussion  to  identify  open  areas. 
2  p.m.  Plan  for  Summer  Study. 
5  p.m.  Adjourn. 
Richard  L.  Daniels, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

April  1, 1987. 

[FR  Doc.  87-7716  Filed  4-7-87:  8:45  am) 
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(Notice  (87-34)1 

Performance  Review  Board;  Senior 
Executive  Service 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  Membership  of  SES 
Performance  Review  Board. 

SUMMARY:  The  Civil  Service  Reform  Act 
of  1978.  Pub.  L.  95-454  (Section  405) 
requires  that  appointments  of  individual 
members  to  a  Performance  Review 
Board  by  published  in  the  Federal 
Register. 

The  performance  review  function  for 
the  Senior  Executive  Service  in  the 
National  Aeronautics  and  Space 
Administration  is  being  performed  by 
the  NASA  Performance  Review  Board 
and  the  NASA  Senior  Executive 
Committee.  The  latter  performs  this 
function  for  senior  executives  who 
report  directly  to  the  Administrator  or 
the  Deputy  Administrator.  The  following 
individuals  are  serving  on  the 
Committee  and  the  Board: 

Senior  Executive  Committee 

Dale  D.  Myers.  Chairperson 
Willis  H.  Shapley  (Acting  member] 
June  Gibbs  Brown 
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Thomas  P.  Murphy,  Assistant  Chief 
Administrative  Officer,  Prince  Georse's 
County  Government,  Maryland 

Performance  Review  Board 

Willis  H,  Shapley,  (Acting  Chairperson) 
Ann  P.  Bradley,  Executive  Secretary 
Dale  L.  Compton  (Term  expires  February 

1988) 
Louis  B.  DeAngelis  (Term  expires  November 

1988) 
Edward  A.  Frankle  (Indefinite  Term) 
Thomas  E.  Utsman  (Term  expires  November 

1968) 
Paul  F.  Holloway  (Term  expire*  November 

1989) 
John  ].  Quann  (Term  expires  November  1988) 
Robert  Rosen  (Term  expires  November  1989) 
Franklin  D.  Martin  (Term  expires  November 

1989) 
Richard  J.  Wisniewski  (Term  expires 

February  1988) 
Charles  T.  Force  (Term  expires  November 

1989) 
Thomas  N.  Tate,  Special  Assistant  to  the 

Chairman,  Committee  on  Science  and 

Technology,  House  of  Representatives 

(Indefinite  Term) 
lames  C.  Fletcher, 
Administrator. 

March  30, 1987. 
[FR  Doc.  87-7714  Filed  4-7-87:  8:45  am] 
BILLING  CODE  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekiy  Notice;  Applications  and 
Amendments  to  Operating  Ucenses 
Involving  No  Significant  Hazards 
Considerations 

I,  Background 

Pursuant  to  Pub.  L.  97-415,  the  Nuclear 
Regulatory  Commission  (the 
Commission]  is  publishing  this  regular 
bi-weekly  notice.  Public  Law  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act],  to 
require  the  Conunission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act.  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  pubUcation  of 
the  last  bi-weekly  notice  which  was 
published  on  March  25, 1987  (52  FR  9559] 
through  March  30, 1987, 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACIUTY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Ccnnmission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1]  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  reouest  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mall  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  pjn.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  May  8, 1987,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Pracdce  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 


date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15]  days  prior  to 
the  first  prehearinq  conference 
scheduled  in  the  proceedinq,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the  , 

Commission  will  make  a  final  ' 

determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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Pinal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inunediately  effective, 
notwithstanding  the  reoueet  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


for  hearing  will  not  be  entcnamea 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(1)  (i)  through  (v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  Z,  Calvert  County,  Maryland 

Dole  of  amendment  request:  October 
17.198a 

Description  of  amendment  request: 
The  following  proposed  technical 
specification  (TS)  changes  complete  the 
response  to  the  BG&E  application  dated 
October  17. 1986  as  supplemented 
January  12, 1987.  The  proposed  TS 
changes  are:  (1)  Change  the  definition  of 
the  phrase  "fuel  reload  cycle"  from  18 
months  to  24  months  for  the  surveillance 
interval  of  TS  Surveillance  Requirement 
4.6.4.1.5  which  requires  that  the 
containment  purge  isolation  valve  seals 
be  replaced  at  a  frequency  such  that  no 
individual  seal  remains  in  service 
greater  than  two  consecutive  fuel  reload 
cycles.  |2)  Modify  TS  Surveillance 
Requirements  4.6.3.1.b  and  d  for 
verifying  containment  iodine  filter  train 
operability  by  changing  the  surveillance 
interval  from  at  least  once  per  18 
months  to  at  least  once  per  refueling 
interval  where  a  refueling  interval  is 
defined  as  24  months.  (3)  Change  the 
surveillance  interval  from  at  least  once 
per  18  months  to  at  least  once  per 
refueling  interval  (24  months)  for  TS 
Surveillance  Requirements  4.5.1. e  and 
4.5.2.e  which  demonstrate  the 
operability  of  the  reactor  coolant  system 
safety  injection  tanks  and  the 
operability  of  the  independent 
emergency  core  cooling  systems  (ECCS). 
respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Change  No.  1  proposes  changing  the 
definition  of  the  phrase  "fuel  reload 
cycle  "  from  18  months  to  24  months  for 
TS  surveillance  requirement  4.6.4.1.5. 
This  would  permit  an  individual 
containment  purge  isolation  valve  seal 
to  remain  in  service  for  up  to  48  months 
rather  than  the  36-monfh  service  life  that 
is  currently  permitted. 

The  licensee  evaluated  the  proposed 
change  against  the  standards  in  10  CFR 


50.9.i  ana  nas  determined  that  xhe. 
amendment  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  .  .  . 

This  proposal  only  affects  events 
requiring  the  establishment  of 
containment  isolation  by  extending  the 
containment  purge  isolation  valve  seal 
replacement  schedule  from  at  least 
every  36  months  to  at  least  every  48 
months. 

The  seal  replacement  program  was 
established  because  the  licensee  was 
experiencing  difficulty  in  performing 
containment  purge  isolation  valve 
leakage  tests  while  operating  due  to  a 
thermal  gradient  existing  across  the  test 
boundary.  As  a  consequence,  the 
licensee  was  permitted  to  leak  test  the 
containment  purge  isolation  valves 
every  18  months  rather  than  every  6 
months  in  combination  with  a  seal 
replacement  program. 

Since  1962.  the  licensee  has  replaced 
these  seals  on  each  unit  at  a  frequency 
of  approximately  every  38  months.  The 
seals  that  were  replaced  showed  no 
signs  of  material  degradation.  The  seal 
manufacturer  recommends  a  5-year 
service  life. 

Extension  of  the  seal  replacement 
schedule  by  12  months  to  a  total  service 
life  of  4  years  would  not  significantly 
increase  the  probability  of  seal 
degradation.  The  service  history 
demonstrates  that  the  rate  of  material 
degradation  with  time  apparently  is 
small.  Also,  the  proposed  service  life  is 
only  80%  of  that  expected  for  these  seals 
by  their  manufacturer.  As  the 
probability  of  seal  degradation  is  only 
minimally  increased  by  this  proposed 
extension,  the  probability  or 
consequences  of  a  toss  of  containment 
isolation  due  to  purge  isolation  valve 
leakage  therefore,  would  not  be 
significantly  increased. 

(li)  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated  .  .  . 

This  proposal  would  not  change 
system  design,  operation  or  operability 
requirements  other  than  extending  the 
service  life  of  the  containment  purge 
isolation  valve  seals  from  3  years  to  4 
years.  The  containment  isolation 
function  would  remain  unchanged  and 
the  decrease  in  containment  isolation 
reliability  due  to  seal  deterioration 
would  be  minimal.  Consequently,  this 
proposed  extension  in  the  surveillance 
interval  would  not  create  the  possibility 
of  a  new  or  different  type  of  accident 
from  any  accident  previously  evaluated. 

(iii)  Involve  a  significant  reduction  in  a 
margin  of  safety  .  .  . 
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As  the  only  consequence  of  the 
extension  of  the  seal  service  life  by  12 
months  is  a  minimal  material 
degradation  of  the  containment  purge 
valve  seals  and,  therefore,  the 
concurrent  minimal  degradation  in 
containment  isolation  reliability,  the 
reduction  in  the  margin  to  the  10  CFR 
Part  100  limits  for  site  boundary  dose 
rates,  for  any  event  requiring 
containment  isolation,  would  not  be 
significant. 

Based  upon  the  above,  the  NRC  staff 
proposes  to  determine  that  the 
requested  change  in  the  phrase  "fuel 
reload  cycle"  in  TS  4.6.4.1.5  involves  no 
significant  hazards  considerations. 

Change  No.  2  proposes  to  change  the 
surveillance  frequency  of  the  Units  1 
and  2  TS  4.6.3.1.b  and  d  for 
demonstrating  the  operability  of  the 
containment  iodine  filter  trains  from  at 
least  once  per  18  months  to  at  least  once 
per  refueling  interval.  A  refueling 
interval  shall  be  defined  as  24  months. 
The  surveillance  period  of  18  months 
matches  the  current  refueling  cycle 
interval.  The  proposed  extension  to  24 
months  is  requested  to  facilitate  a  24- 
month  operating  cycle. 

The  parameters  tested  at  the  18-month 
surveillance  interval  are  as  follows: 

a.  Halogenated  hydrocarbon  removal 
efficiency  of  charcoal  absorbers 

b.  DOP  removal  efficiency  of  HEPA 
filter  banks 

c.  Laboratory  test  analysis  of  removal 
efficiency  of  carbon  samples 

d.  Filter  train  flow  rate 

e.  Pressure  drop  across  the  HEPA 
filters  and  the  charcoal  absorber  banks 

f.  Filter  train  actuation  on  a 
containment  isolation  test  signal. 

The  licensee  evaluated  the  proposed 
change  against  the  standards  in  10  CFR 
50.92  and  has  determined  that  the 
amendment  would  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  . . . 

This  proposal  only  affects  events  that 
release  iodine  to  the  containment 
atmosphere  while  the  reactor  coolant 
system  (RCS)  temperature  is  above 
200°F.  The  bounding  event  for  iodine 
release  would  be  the  loss  of  coolant 
accident  (LOCA).  Each  unit  has  three 
50%  capacity  recirculation  containment 
iodine  filter  trains.  Each  of  these  trains 
normally  operates  between  600  and  800 
hours  during  an  18-monlh  cycle. 

A  review  of  plant  surveillance  history 
as,  provided  below,  indicates  that  the 
iodine  filter  trains'  performance  and 
materials  do  not  significantly  degrade 
with  time  and,  therefore,  an  extension  of 
the  surveillance  interval  for  these  tests 
by  six  months  to  a  total  surveillance 


interval  of  24  months  would  not 
significantly  reduce  the  performance  of 
iodine  filter  trains: 

a.  There  are  60  charcoal  filter 
elements  in  each  of  the  three  iodine 
filtCT  trains.  Since  1977,  each  filter 
element  has  been  tested  for  its  removal 
efficiency  of  halogenated  hydrocarbons 
eight  times  (seven  times)  on  Unit  1  (2).  In 
this  total  of  2700  filter  element  tests, 
only  one  test  yielded  unsatisfactory 
results.  This  was  due  to  a  leak  at  the 
gasketed  surface  between  the  filter 
element  and  the  housing.  The  combined 
filter  element  removal  efficiency  for 
each  train  has  always  been  above  99%. 

b.  There  are  20  HEPA  filter  elements 
in  each  of  the  three  iodine  filter  trains. 
Since  1976,  each  filter  element  has  been 
tested  for  DOP  removal  efficiency  seven 
times  (six  times)  on  Unit  1  (2).  Of  this 
total  of  780  HEPA  filter  element  tests 
performed,  only  three  tests  have  yielded 
unsatisfactory  results.  Two  of  these 
tests  had  gasket  leaks  and  the  third 
filter  failure  was  due  to  a  materially 
damaged  HEPA  filter  element.  The 
combined  filter  element  removal 
efficiency  for  each  train  experiencing  a 
failed  HEPA  filter  element  was  always 
at  least  95%.  In  all  other  tests  the 
removal  efficiency  was  at  least  99%. 

c.  The  17  laboratory  test  analyses  as 
performed  on  Unit  1  and  2  combined  of 
the  removal  efficiency  of  the  iodine  filter 
train  carbon  samples  have  always 
yielded  satisfactory  results  with 
demonstrated  efficiencies  of  at  least 
98%,  The  minimum  removal  efficiency 
per^iitted  is  95%.  In  addition,  over  the 
10-year  period  of  these  tests,  the 
charcoal  was  never  changed  out  but 
remained  the  originally  installed 
charcoal.  This  shows  a  degradation  of 
less  than  2%  over  a  10-year  span. 

d.  The  total  of  39  surveillances  on 
Units  1  and  2  combined  over  the  past  10 
years,  to  verify  the  proper  filter  train 
flow  rate  have  always  yielded 
satisfactory  results  with  the  exception  of 
one  Unit  2  test  on  June  1984  when  the 
flow  was  too  low  due  to  inadequate 
lubrication  of  the  fan  motor  bearings. 
Since  this  failure,  maintenance  is 
performed  to  lubricate  the  fan  motor 
bearings  for  each  filter  train  during  each 
refueling  outage. 

e.  The  39  surveillances  conducted  to 
determine  the  filter  train  differential 
pressure  and  the  45  surveillances 
performed  to  verify  automatic  filter  train 
actuation  on  a  test  containment 
isolation  signal  have  always  yielded 
satisfactory  results. 

In  addition,  if  the  iodine  filter  train 
run  time  exceeds  720  hours,  the 
laboratory  test  analysis  of  the  carbon 
sample  and  the  removal  efficiency  of  the 
charcoal  absorbers  for  halogenated 


hydrocarbons  must  be  performed  to 
permit  continued  operation  above  200°F 
RCS  temperature. 

This  plant  surveillance  history  and  the 
720-hour  run  time  surveillance  provide 
mitigation  for  the  proposed  extension  of 
the  surveillance  interval  to  24  months 
and,  as  such,  indicate  that  this  6-month 
surveillance  interval  extension  would 
not  cause  any  significant  additional 
degradation  of  the  containment  iodine 
filter  trains  and,  as  such,  the  probability 
or  consequences  of  an  iodine  release 
from  a  LOCA  or  any  other  accident 
previously  evaluated  would  not  be 
significantly  increased. 

(ii)  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated  . . . 

This  proposal  would  not  change  any 
system  design,  operation,  or  operability 
requirements  other  than  extending  the 
period  between  performances  of  iodine 
filter  train  operability  determinations. 
The  reliability  of  the  iodine  filter  trains 
function  would  be  only  negligibly 
reduced  as  these  trains  apparently  do 
not  suffer  much  degredation  with  time 
and  as  only  two  of  the  three  trains  need 
to  be  operable  to  provide  100% 
recirculation  capability.  Consequently, 
this  proposed  extension  in  the 
surveillance  interval  would  not  create 
the  possibility  of  a  new  or  different  type 
of  accident  from  any  accident  previously 
evaluated. 

(iii)  Involve  a  significant  reduction  in  a 
margin  of  safety  . . . 

The  only  margin  of  safety  which  could 
he  affected  by  this  proposed  change 
would  be  the  increase  in  site  boundary 
dose  limits  as  prescribed  by  10  CFR  Part 
100  due  to  an  increased  probability  of 
failure  or  degraded  reliability  or 
capability  of  the  iodine  filter  trains.  As 
previously  discussed,  plant  surveillance 
history  indicates  that  the  likelihood  of 
iodine  filter  train  degradation  or  failure 
does  not  significantly  increase  over 
time.  Consequently,  the  margin  of  safety 
to  the  site  boundary  limits  or  to  any 
other  margin  of  safety  would  not  be 
significantly  reduced  by  this  proposed  6- 
month  extension  in  the  surveillance 
interval. 

Based  upon  the  above,  the  NRC  staff 
agrees,  with  the  licensee's  evaluation     | 
and  proposes  to  determine  that  the 
proposed  changes  to  TS  4.6.3.1.  b  and  d 
involve  no  significant  hazards 
considerations. 

Change  No.  3  proposes  to  modify  the 
surveillance  interval  from  18  to  24 
months  for  the  Units  1  and  2  TS  4.5.1.e 
and  4.5.2.e  which  do  the  following: 

a.  Verify  the  opening  of  the  safety 
injection  tank  (SIT)  isolation  valves 
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when  RCS  pressure  exceeds  300  psia 
and  upon  receipt  of  a  safety  injection 
test  signal 

b.  Verify  automatic  isolation  and 
interlock  action  of  the  shutdown  cooling 
system  (SDCS)  from  the  RCS  when  RCS 
pressure  exceeds  300  psia 

c.  Visually  inspect  the  containment 
sump  for  debris  and  degradation 

d.  Verify  a  minimum  of  100  cubic  feet 
of  trisodium  phosphate  dodecahydrate 
(TSP)  is  maintained  in  the  TSP  storage 
baskets  and  that  dissolution  of  a  sample 
of  TSP  in  bora  ted  water  wiH  raise  the 
solution's  pH.  as  appropriate. 

The  current  surveillance  period  for 
these  tests  is  18  months  which 
corresponds  to  the  current  refueling 
cycle.  The  extension  in  the  sur\'eillance 
interval  to  24  months  is  requested  to 
facilitate  a  24-month  operating  cycle. 

The  licensee  evaluated  the  proposed 
change  against  the  standards  in  10  CFR 
50.92  and  has  determined  that  the 
amendment  would  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  . . . 

The  safety  injection  systems  are 
designed  to  supply  emergency  core 
cooling  in  the  event  of  a  LOCA.  The 
surveillance  that  verifies  the  opening  of 
the  SIT  isolation  valves  when  RCS 
pressure  exceeds  300  psia  or  when  a 
safety  injection  test  signal  is  received  is 
performed  to  ensure  that  in  the  event  of 
a  LOCA,  the  safety  injection  system  will 
be  capable  of  supplying  emergency  core 
cooling. 

A  review  of  plant  history  of  these 
surveillances  as  performed  since  1977,  a 
total  of  10  tests,  indicates  that  the 
operabilify  of  these  SIT  isolation  valves 
does  not  significantly  degrade  with  time 
as  no  failures  of  the  valves  to  open  have 
been  noted  on  either  reaching  300  psia 
RCS  pressure  or  upon  the  receipt  of  a 
test  safety  injection  signal.  No  system 
response  degradation  was  noted  as 
resulting  from  the  previous  6-month 
surveillance  interval  extension  from  12 
to  18  months. 

The  automatic  isolation  and  interlock 
actions  of  the  SDCS  from  the  RCS  when 
RCS  pressure  exceeds  300  psia  is 
provided  to  prevent  the  SDCS  from 
exceeding  design  temperatures  and 
pressure  therebv  preventing  a  possible 
LOCA  via  the  SDCS.  In  addition,  this 
prevents  the  inadvertent  operation  of 
the  SDCS  while  at  normal  operating 
temperatures  and  pressures  which  could 
result  in  a  cooldown  event. 

A  review  of  plant  history  of  these 
surveillances  as  performed  since  1977.  a 
total  of  13  tests,  indicates  that  these 
automatic  isolation  and  interlock 
actions  do  not  significantly  degrade  over 


time  as  no  failures  were  noted  in  the 
performance  of  these  surveillances.  No 
system  response  degradation  was  noted 
as  a  consequence  of  the  previous  6- 
month  surveillance  interval  extension 
from  12  to  18  months. 

The  containment  sump  is  inspected 
for  debris  and  corrosion  to  ensure  that 
the  recirculation  mode  of  emergency 
cooling  will  function  properly  in 
continuing  to  provide  cooling  water  to 
the  core  in  the  event  of  a  LOCA.  This 
suneillance  has  been  performed  on 
each  unit  a  minimum  of  seven  times. 
Only  once,  during  the  pre-operational 
examination  of  Unit  2  in  1986,  was  any 
debris  noted  in  the  sump.  This  debris 
was  left  in  place  by  the  construction 
staff.  No  debris  has  been  noted  since 
then.  No  sump  degradation  has  been 
noted  during  any  performance  of  this 
surveillance.  Debris  accumulation  in  the 
containment  sump  would  generally  be 
the  result  of  refueling  outage  work.  The 
probability  of  debris  accumulating  in  the 
sump  during  the  operating  cycle  is  not 
significant.  Sump  degradation  could 
occur  at  any  time,  but  the  previous 
surveillance  results  have  shown  that 
this  degradation  is  not  significantly  time 
dependent  as  the  degradation 
mechanisms  would  generally  require 
much  more  time  than  24  months.  As 
such,  the  results  of  these  surveillances 
are  not  expected  to  significantly  degrade 
with  an  extension  in  their  surveillance 
interval. 

TSP  is  provided  in  the  containment 
sump  to  prevent  chloride  stress 
corrosion  cracking  of  certain  metal 
components  (generally  post-LOCA 
support  systems)  located  inside 
containment  during  operation  of  the 
emergency  core  cooling  system.  The 
boric  acid  solution  injected  has  a  pH  of 
approximately  5.  The  TSP  is  provided  to 
buffer  this  acid  solution  and  to  raise  the 
pH  to  approximately  7  (neutral  solution). 
This  neutralization  of  the  boric  acid 
solution  reduces  the  probability  of 
chloride  stress  corrosion  cracking. 

TSP  is  a  weakly  basic,  ionic, 
crystalline  salt  of  phosphoric  acid  with 
high  melting  and  boiling  points  and  an 
extremely  low  vapor  pressure.  The  TSP 
is  very  stable  both  chemically  and 
physically,  resulting  in  a  shelf  life  that  is 
estimated  to  be  significantly  longer  than 
the  operating  life  of  the  reactor  plant. 
Due  to  the  properties  of  the  TSP,  the 
environmental  conditions  inside 
containment  during  reactor  operations 
should  have  only  very  negligible  effects 
upon  the  quantity  or  quality  of  the  TSP 
stored  inside  containment.  Hence,  an 
extension  of  this  surveillance  interval  by 
6  months  would  have  only  negligible 
effects  upon  the  results  of  these 
surveillances. 


The  plant  history  for  these 
surveillances  and  the  properties  of  TSP 
indicate  that  this  proposed  extension  of 
these  surveillance  intervals  by  6  months 
to  a  total  interval  of  24  months  would 
not  cause  any  further  significant 
degradation  in  system  components  or 
functions  and  as  such,  no  significant 
increase  in  the  probability  or 
consequences  of  accidents  previously 
analyzed  would  result. 

(ii)  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated  . . . 

This  proposal  would  not  change  any 
system  design,  operation,  or  operability 
requirements  other  than  extending  the 
period  between  performances  of  the 
surveillances  by  6  months  to  a  total 
interval  of  24  months.  Consequently,  this 
proposed  extension  in  the  surveillance 
interval  would  not  create  the  possibility 
of  a  new  or  different  type  of  accident 
from  any  accident  previously  evaluated. 

(iii)  Involve  a  significant  reduction  in  a 
margin  of  safety  . .  . 

The  only  margins  of  safety  which 
these  proposals  could  reduce  would  be 
the  availability  of  emergency  core 
cooling  after  a  LOCA  and  post-LOCA 
support  system  operability.  As  the 
satisfactory  performance  of  these 
surveillances  has  been  demonstrated  to 
be  relatively  time  independent  by  the 
plant  history  and  as  only  minimal 
additional  degradation  in  the  results  of 
these  surveillances  is  expected  to  occur 
due  to  the  extended  surveillance 
interval,  these  margins  of  safety  would 
not  be  significantly  reduced  by  this 
proposal. 

Based  upon  the  above,  the  NRC  staff 
agrees  with  the  licensee's  evaluation 
and  proposes  to  determine  that  the 
proposed  changes  to  TS  4.5.1.e  and 
4.5.2.e  involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  Ashok  C. 
Thadani, 

Carolina  Power  &  Light  Company, 
Dockets  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
March  2, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  for 
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Brunswick  Steam  Electric  Plant,  Units  1 
and  2  relative  to  the  definition  of 
OPERABLE  in  TS  Sections  1.0.  3.0.3, 
3.0.5  and  3.8.1.1. 

The  current  definition  of  OPERABLE 
in  the  Brunswick  TS  slates: 

A  system,  subsystem,  train 
cbmponent,  or  device  shall  be  Operable 
or  have  Operability  when  it  is  capable 
of  performing  its  specified  function(8). 
Implicit  in  this  definition  shall  be  the 
assumption  that  all  necessary  attendant 
instrumentation,  controls,  normal  and 
emergency  electric  power  sources, 
cooling  or  seal  water,  lubrication  or 
other  auxiliary  equipment  that  are 
required  for  the  system,  subsystem, 
train,  component,  or  device  to  perform 
its  function(s)  are  also  capable  of 
performing  their  related  support 
function(s). 

The  proposed  revision  would  replace 
the  phrase  "normal  and  emergency 
electrical  power  sources"  in  the  above 
definition  with  the  words  "electrical 
power."  Specific  requirements  for  the 
type  of  electrical  power  sources  would 
continue  to  be  controlled  by  TS  Section 
3.8.1.1. 

Specification  3.0.3  provides  actions  to 
be  taken  when  a  Limiting  Condition  for 
Operation  and/or  the  associated  action 
requirements  cannot  be  satisfied. 
Currently,  under  these  circumstances, 
the  unit  must  be  placed  in  Hot  Shutdown 
within  6  hours  and  achieve  Cold 
Shutdown  within  the  following  30  hours 
unless  corrective  measures  are 
completed.  The  proposed  revision 
requires  the  unit  to  be  placed  in  Startup 
within  6  hours,  in  Hot  Shutdown  within 
the  following  8  hours,  and  in  Cold 
Shutdown  within  the  subsequent  24 
hours.  As  in  the  current  Specification 
3.0.3,  the  provisions  of  the  proposed 
specification  require  the  unit  to  achieve 
Cold  Shutdown  within  36  hours. 
However,  the  revised  specification 
provides  an  increase  in  operational 
safety  by  allowing  an  orderly 
progression  from  Power  Operation  to 
Startup  to  Hot  Shutdown  to  Cold 
Shutdown,  thereby  possibly  avoiding  a 
manual  reactor  scram  should  any 
difficulties  (such  as  a  rod  block)  arise 
while  shutting  the  unit  down. 

The  final  change  addressed  in  this 
request  involves  the  relocation  of  the 
requirements  of  Specification  3.0.5  into 
the  action  statements  for  Specification 
3.8.1.1  (AC  Sources).  Specification  3.0.5 
was  incorporated  into  the  Brunswick  TS 
to  preserve  the  single  failure  criterion 
for  systems  that  are  relied  upon  in  the 
Safety  Analysis  Report.  Two  conditions 
are  provided  in  Specification  3.0.5  which 
mudt  be  met  in  order  to  declare 
equipment  operable  should  this 
equipment  he  moperable  solely  due  to  a 


lossflf  its  emergency  or  normal  power 
source:  (1)  The  corresponding  normal  or 
emergency  power  source  must  be 
operable,  (2)  all  redundant  systems, 
subsystems,  trains,  components,  and 
devices  must  be  operable.  If  these 
conditions  are  not  met.  the  unit  must  be 
placed  in  Hot  Shutdown  within  6  hours 
and  In  Cold  Shutdown  within  the 
following  30  hours.  In  order  to  provide 
better  control  of  system  operability 
when  a  power  source  is  lost, 
Specification  3.0.5  has  been  rewritten  in 
Actipn  format  and  incorporated  as 
Actions  a.2  and  b.2  of  Specification 
3.8.1.1.  Merging  the  actions  required  in 
the  event  of  an  inoperable  emergency 
power  source  into  the  Action  statements 
dealing  with  this  situation  prevents  the 
possible  oversight  of  the  Specification 
3.0.5  requirements. 

In  addition,  Actions  a.2  and  b.2 
include:  (1)  An  allowance  of  2  hours  for 
the  operator  to  verify  operability  of  the 
required  systems,  subsystems,  trains, 
components,  and  devices  which  are 
powiered  from  the  remaining  diesel 
qenerators,  and  (2)  an  extension  of  6 
hours  to  the  shutdown  schedule  for 
achieving  Hot  Shutdown.  Cold 
Shutdown  will  still  be  achieved  within 
36  hours  as  is  required  by  the  current 
Specification  3.0.5.  These  schedules 
allow  sufficient  time  to  verify  that  the 
required  equipment  is  operable  and 
provide  for  a  more  orderly  shutdown 
shoald  it  be  required.  This  shutdown 
schedule  is  consistent  with  that 
proposed  for  Specification  3.0.3. 

Tlie  Action  statements  for 
Specification  3.8.1.1  have  been 
reformatted  to  provide  easier 
identification  of  required  actions. 

Bosis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signficant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
coneiderations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
confiequences  of  an  accident  previously 
evaluated,  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  license  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

1.  The  proposed  amendment  does  not 
invelve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Deleting  the  reference 


to  normal  and  emergency  power  from  the 
deHnition  of  Operable  has  no  affect  on 
operation  of  the  Brunswick  Plant.  Revised 
Action  statements  of  speciflcaiion  3.8.1.1    ; 
ensure  that  upon  loss  of  a  power  source,  tne 
alternate  power  supply  is  operable  and  that 
the  redundant  equipment  is  operable.  As 
such,  this  change  does  not  affect  the 
redundancy  of  required  safety  systems  and, 
therefore,  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  schedules  for  shutdown  provided  in 
the  revised  Specification  3.0.3  require  the  unit 
to  achieve  Cold  Shutdown  within  36  hours. 
This  is  consistent  with  the  current 
requiremoits  of  Specification  3.0.3.  However, 
operational  safety  is  increased  by  allowing 
an  orderly  progression  from  Power  Operation 
to  Startup  to  Hot  Shutdown  to  Cold 
Shutdown  This  reduces  the  possibility  of 
having  to  scram  the  reactor  in  order  to 
achieve  Hot  Shutdown  within  the  required 
time  frame  should  some  difficulty  such  as  a 
rod  block  occur.  This,  in  turn,  reduces 
challenge*  to  required  safety  systems  and 
ultimately  reduces  the  probability  or 
consequences  of  an  accident  previously        I  .. 
evaluated.  ' 

Incorporation  of  the  requirements  of 
Specification  3.0.5  into  the  Action  statements 
for  Specification  3.8.1.1  reduces  the 
possibility  that  they  will  be  overlooked 
should  a  diesel  generator  or  an  off-site  power 
source  become  inoperable  and,  as  such, 
reduces  the  possibility  of  operating  outside 
the  limits  of  the  Technical  Specifications.  The 
revised  schedule  proposed  in  Actions  a.2  and 
b.2  ensure  redundant  equipment  is  operable 
and  provides  for  a  more  orderly  shutdown 
should  it  be  required.  These  factors  increase 
operational  flexibility  and  reduce  the  chances 
of  operat^g  the  unit  in  a  degraded  condition, 
thereby  reducing  the  probability  and 
consequences  of  previously  evaluated 
accidents. 

Other  changes  made  in  this  amendment  are 
administrative  in  nature  and,  therefore, 
cannot  reftult  in  an  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  than  previously  evaluated 
because  the  changes  do  not  affect  the  method 
in  which  any  equipment  performs  its 
intended  safety  function.  The  requirements  of 
Specification  3.0.5  associated  with  inoperable 
normal  or  emergency  power  sources  have 
been  incdrporated  into  Specification  3.8.1.1. 
Therefore,  deleting  the  reference  to  normal 
and  emergency  power  from  the  definition  of 
Operable  power  does  not  affect  the 
redundancy  of  required  safety  systems. 
Expanding  the  shutdown  schedules  in 
Specifications  3.0.3  and  3.8.1.1,  Actions  a.2 
and  b.2,  provide  increased  operational  safety 
by  allowing  a  more  controlled  shutdown  of 
the  unit. 

Other  changes  made  in  this  amendment  ere 
administrative  in  nature  and,  therefore, 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  previously 
evaluated. 
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3.  The  proposed  amendmenl  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  revisions  result  in:  (1)  Increased 
operational  safety  and  flexibility.  (2)  a 
reduction  in  the  possibility  of  operating  the 
plant  in  a  degraded  condition  due  to  missed 
action  requirements,  and  (3)  a  simpliHcation 
of  the  specification  through  merging  of  action 
requirements  and  reformatting,  thereby 
reducing  the  possibility  of  operator  confusion. 
As  such,  this  revision  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Based  on 
this  review,  the  staff  therefore  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Vv'ilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Attorney  for  licensee:  Thomas  A 
Baxter,  Esquire,  Shaw,  Piftman,  Potts 
and  Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037, 

NRC  Project  Director:  Daniel  R. 
Muller. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  La  Salle 
County  Station,  Units  1  and  2,  La  Salle 
County,  Illinois 

Date  of  amendment  request:  March  6, 
1987. 

Description  of  amendment  Request: 
The  proposed  amendments  to  Operating 
License  No.  NPF-11  and  Operating 
License  No.  NPF-18  would  revise  the  La 
Salle,  Units  1  and  2  Technical 
Specifications  to:  (a)  eliminate  the 
ammonia  detectors  because  of  recent 
surveys  conducted  to  supplement  the 
past  data:  and  (b)  provide  additional 
information  needed  to  perform 
quantitative  analyses  of  the  station 
control  room  habitability  and  exposure 
risk  due  to  accidental  release  of 
anhydrous  ammonia.  Regulatory  Guide 
1.78,  "Assumptions  for  Evaluating  the 
Habitability  of  a  Nuclear  Power  Plant 
Control  Room  during  a  Postulated 
Hazardous  Chemical  Release," 
establishes  criteria  for  assessing 
ammonia  as  a  hazardous  chemical  and. 
when  the  chemical  is  deemed 
hazardous,  requires  a  habitability 
analysis  in  case  there  is  an  accidental 
ammonia  release  from  stationary  or 
mobile  sources  near  the  plant.  Position  1 
of  Regulatory  Guide  1.78  states  that 
ammonia  stored  or  situated  at  distances 
greater  than  five  miles  from  the  control 


room  would  not  need  to  be  considered 
in  evaluating  the  habitability  of  the 
control  room.  The  recent  surveys  were 
used  as  the  basis  for  a  quantitative 
analysis  of  the  La  Salle  County  Station, 
Units  1  and  2,  control  room  habitability 
and  exposure  risk  due  to  accidental 
release  of  anhydrous  ammonia.  A 
probability  analysis  considered  the 
statistical  data  required  to  cause  the 
development  of  toxic  concentrations  in 
the  control  room.  The  licensee 
determined  by  these  analyses  that  the 
toxic  hazard  created  by  the  accidental 
release  of  ammonia  in  the  vicinity  of  La 
Salle  County  Station  is  not  a  significant 
risk  to  the  safe  operation  of  the  station. 
Spurious  operation  of  the  existing 
detection  system  has  caused  operation 
of  safety  systems,  such  as  the  filter 
system  serving  the  control  room.  The 
licensee,  therefore,  expects  a  net 
improvement  in  safety  with  regards  to 
these  proposed  changes  to  the  La  Salle, 
Units  1  and  2  design  as  a  result  of  the 
reduction  in  challenges  to  the 
engineered  safety  features  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  from  any 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  and  the 
NRC  staff  proposes  to  agree,  that  the 
proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  probability  of  ammonia  gas  reaching 
the  control  room  ventilation  intake  is 
very  low.  The  operators  can  place  the 
control  room  ventilation  system  in  the 
recirculation  mode  manually,  if 
necessary.  Also,  the  operators  have  an 
emergency  breathing  air  supply  readily 
available  to  them  in  the  control  room. 
The  likelihood  of  an  ammonia  release 
causing  an  accident,  as  described  in 
Chapter  15  of  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  is  remote. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
ammonia  gas  does  not  contribute  to, 
cause,  or  change  any  type  of  accident 


analysis  in  Chapter  15  of  the  UFSAR. 
Removal  of  the  ammonia  detectors  will 
only  affect  the  possibility  of  an 
ammonia  release  rendering  the  control 
room  uninhabitable.  The  probability  of 
this  occurrence  has  been  analyzed  and 
determined  to  be  sufficiently  low. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
probability  of  an  ammonia  gas  release 
reaching  the  control  room  ventilation 
system  intake  and  incapacitating  the 
operators  is  small. 

Accordingly,  the  Commission 
proposes  to  determinte  that  the  changes 
would  create  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Oglesby,  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Beale,  1120  Connecticut  Avenue, 
NW.,  Suite  840,  Washington,  DC  20036. 

NRC  Project  Director  Elinor  G. 
Adensam. 

Consumers  Power  Company.  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request:  February 
25. 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TSs)  to 
revise  the  Recirculation  Actuation 
System  (RAS)  logic  from  a  two-out-of- 
four  logic  to  one-oul-of-two  taken  twice. 
This  change  to  the  TS  would  refiect  the 
actual  RAS  logic  currently  in  place  at 
the  plant  as  a  result  of  a  design 
deficiency  identified  and  corrected 
during  the  1986-1987  maintenance 
outage.  The  change  would  provide 
clarifications  to  appropriate  sections 
and  impose  operability  requirements  for 
the  safety  injection  and  refueling  water 
(SIRW)  tank  low  level  switches 
consistent  with  the  modified  logic. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  Part  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
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margin  of  safety.  The  proposed  changes 
will  not: 

(1)  Involve  a  signincant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

As  a  result  of  a  design  deficiency 
identified  during  the  1986-1987 
maintenance  outage,  the  RAS  actuation 
logic  was  changed  from  two-out-of-four 
to  one-out-of-two  taken  twice,  thereby 
removing  the  single  failure  potential  in 
which  a  premature  RAS  could  occur. 
The  proposed  change  to  the  TS's  is 
required  to  cause  the  modifications 
provided  for  the  RAS  logic  to  be 
reflected  in  the  specifications  and 
provide  clariHcations  to  appropriate 
sections.  The  proposed  change  also 
would  impose  operability  requirements 
for  the  SIRW  tank  low  level  switches 
consistent  with  the  modified  logic. 
Specifically,  with  the  new  logic  and  a 
sinqle  channel  in  bypass,  a  time  limit  of 
7  days  is  proposed  to  restrict  the  period 
in  which  the  potential  for  a  single  failur'i 
to  occur  would  prevent  an  automatic 
RAS  actuation  at  the  proper  time.  The 
failure  to  achieve  an  RAS  is  not 
considered  to  be  as  significant  a 
malfunction  as  an  early  actuation,  as  it 
is  believed  that  sufficient  time  and 
awareness  is  available  for  a  failure  to 
actuate  to  be  recognized  and  any 
adverse  consequences  prevented  via 
manual  actions. 

Therefore,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  as  the 
changes  result  in  a  more  restrictive 
specification  in  that  the  potential  for  a 
premature  RAS  actuation  is  eliminated 
and  the  allowable  time  in  a  degraded 
condition  is  restricted.  Previously,  the 
specifications  allowed  operation  for  an 
unlimited  time  period  with  two  SIRW 
tank  low  level  switches  inoperable. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

While  the  proposed  TS  does  introduce 
the  potential  for  failure  to  achieve  an 
RAS,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  resultant  consequence,  lack  of  safety 
injection  (the  same  resultant 
consequence  of  a  premature  RAS).  could 
be  overcome  as  a  result  of  the  belief  that 
sufficient  time  and  awareness  is 
available  for  a  failure  to  actuate  to  be 
recognized  and  any  adverse 
consequences  prevented  via  manual 
actions.  Therefore,  the  proposed 
changes  reduce  the  potential  for  a 
failure  as  could  occur  with  the  current 
TS's. 


(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  adapts  the 
specifications  to  reflect  the  modification 
of  tile  RAS  actuation  logic.  Appropriate 
restrictions  are  provided  to  reduce  the 
chance  of  the  failures  previously  found 
in  the  RAS  logic.  Therefore,  the  margin 
of  safety  is  not  being  compromised  or 
changed. 

Based  on  the  above  analysis,  the  staff 
proposes  to  determine  that  the  hcensee's 
request  does  not  involve  a  significant 
hazards  consideration. 

Lvcal  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon. 
Esquire.  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson. 
Midiigan  49201. 

NRC  Project  Director  Ashok  C. 
Thadani. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
March  9, 1987  (VP-No.-87-0005). 

Brief  description  of  amendment:  The 
proposed  amendment,  if  approved, 
would  revise  the  Fenni-2  Operating 
License  No.  NPF-43  Plant  Technical 
Specifications  as  follows: 

1.  Specification  3/4.2.2 — amend  the 
APRM  Setpoint  action  statement 
extending  the  action  time  limit  for 
control  rod  withdrawal  from  two  to  six 
hours  before  setdown  action  is  required 
to  (1)  establish  target  patterns,  (2) 
achieve  a  reasonable  power  distribution 
at  full  power  with  equilibrium  xenon, 
and  (3)  ensure  that  no  combination  of 
the  Maximum  Fraction  of  Limiting 
Power  Density  (MFLPD)  and  Fraction  of 
Rated  Thermal  Power  (FRTP)  would 
result  in  a  Linear  Heat  Generating  Ratio 
(LHGR)  transient  peaking  factor  beyond 
the  one  percent  plastic  strain  limit. 

2.  Specification  3/4.3.& — amend  the 
control  rod  block  instrumentation  Table 
3.3.6-2  to  delete  the  asterisks  in  the 
"TRIP  SETPOINT"  and  "ALLOWABLE 
VALUE"  columns  for  Item  l.a  to  correct 
a  typographical  error  (the  asterisk  does 
not  apply  to  Item  l.a]  and  to  add 
"APRM"  to  the  same  footnote. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
signiHcant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  di^erent  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  I 

The  licensee  has  determined  that: 

1.  The  proposed  change  to 
Specification  3/4.2.2,  "APRM  | 

SETPOINT': 

(a)  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  change  does  not 
involve  a  physical  modification  to  the 
plant,  or  a  change  in  the  limiting 
conditions  for  plant  operation.  The 
control  rod  target  patterns  are  designed 
to  achieve  a  reasonable  power 
distribution  at  full  power  with 
equilibrium  xenon.  Because  a  skewed 
power  distribution  may  occur  due  to 
non-equilibrium  xenon,  or  from  the  fact 
that  the  control  rods  have  not  been 
pulled  to  their  target  positions, 
extension  of  the  action  time  limit  from 
two  hours  to  six  hours  would  allow  the 
normal  startup  progression  to  continue 
withdrawing  control  rods  until  the  target 
patterns  are  achieved;  and  this  change 
would  also  allow  su^icient  time  for 
additional  xenon  to  build  up.  The 
proposed  action  time  limit  extension 
would  further  tend  to  flatten  any  core 
peaking  and  ensure  bringing  local  power 
densities  within  allowable  limits.  In 
addition,  because  the  causative  factor  of 
skewed  power  distribution  is  almost 
always  xenon,  utilizing  control  rod 
movements  to  reduce  counter- 
productive core  peaking  factors,  which 
would  be  attained  by  allowing  the 
proposed  change,  would  eliminate  the 
possibility  of  optimizing  the  power 
shape  at  higher  power  levels  due  to 
preconditioning. 

(b)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  proposed  change  will  not 
eliminate  the  flow-biased  rod  block  or 
flowbiased  APRM  scram  setpoints,  or 
the  setdown  adjustments.  The  trip 
setdown  adjustments  would  continue  to 
ensure  that  no  combination  of  MFLPD 
and  FRTP  would  result  in  a  LHGR 
transient  peaking  factor  beyond  the  one 
percent  plastic  strain  limit. 
Operationally,  the  setdown  adjustment 
enforces  an  optimal  upper  bound  on  the 
core  total  peaking  factor,  which  in  turn 
ensures  conformance  with  LHGR  limits 
at  full  power  control  rod  patterns. 

(c)  Does  not  involve  a  significant  : 
reduction  in  a  margin  of  safety  because 
the  maximum  xenon  depletion  that 
would  bound  the  transient  event  occurs 
during  flie  first  two  hours  after  control 
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rod  movement.  Extending  the  action 
time  limit  from  two  to  six  hours  allows 
more  time  for  additional  xenon  buildup, 
minimizing  its  effect  on  a  transient  and 
effectively  reducing  the  peaking  factor 
concern  as  is  stated  in  (l.a)  above. 

2.  The  change  proposed  to 
Specification  3/4.3.6,  control  rod  block 
instrumentation: 

(a)  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change 
to  Technical  Specification  Table  3.3.5-2 
removes  an  asterisk  in  both  the  "TRIP 
SETPOINT"  and  "ALLOWABLE 
VALUE"  columns  for  Item  l.a  which 
does  not  apply  to  Item  l.a,  and  adds 
"APRM"  to  the  single  asterisk  footnote 
unintentionally  omitted.  The  change, 
which  is  administrative  in  nature  and 
does  not  involve  a  physical  change  to 
the  plant,  or  change  a  limiting  condition 
of  operation,  or  change  any  plant 
operating  practice,  is  to  correct  a 
typographical  error.  Neither  will  the 
safety  analysis  or  design  basis  for 
Fermi-2,  as  analyzed  in  the  FSAR,  be 
affected  by  the  proposed  administrative 
change. 

(b)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because,  as  is  stated  in  (2.a)  above,  the 
proposed  change  is  administrative  in 
nature  and  will  not  involve  any  physical 
or  operational  change  to  the  plant. 

(c)  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety 
because,  as  is  stated  in  (2.a)  above,  the 
proposed  change  is  administrative  in 
nature  and  will  not  affect  plant 
operation. 

The  Commission  agrees  with  the 
licensee's  determination  and  proposes 
to  determine  that  the  changes  requested 
to  Technical  Specification  3/4.2.2.  and 
Technical  Specification  3/4.3.6,  as 
described  above,  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Public  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  the  licensee:  John  Flynn, 
Esq.,  The  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
March  9, 1987  (VP-No-87-0020). 

Brief  description  of  amendment-  The 
proposed  amendment,  if  approved, 
would  revise  Operating  License  No. 
NPF-43  Plant  Technical  Specifications 
to  make  editorial  and  typographical 


error  corrections  to  Specification  3/ 
4.8.4.3  (MOV  Thermal  Overload 
Protection),  Specification  3/4.5.1  (ECCS- 
Operating)  and  Specification  3/4.6.1.2 
(the  Bases  for  Primary  Containment 
Leakage). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
changes  proposed  to  Technical 
Specifications  3/4.8.4.2,  3/4.5.1  and  3/ 
4.6.1.2: 

1.  Do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  changes  proposed  to 
these  specificafions  do  not  involve  a 
physical  change  to  the  plant,  or  change  a 
limiting  condition  of  operation,  or 
change  any  operating  practices.  In 
addition,  implementation  of  the 
editorial/typographical  error  corrections 
proposed  does  not  change  any  safety 
analysis  or  design  basis  for  Fermi-2.  The 
specific  nature  of  the  proposed  change 
to  each  of  these  specifications,  upon 
which  this  determination  has  been  made 
follows: 

(a)  3/4.8.4.3— the  current  MOV 
Thermal  Overload  Protection  Table 
3.8.4.3-1,  Item  12,  lists  the  Condensate 
Storage  and  Transfer  System  valve  (PIl- 
F616)  for  Channel  Calibration.  It  was 
discovered  during  the  required  18-month 
MOV  thermal  overload  channel 
calibration  that  the  valve  in  question 
was  no  longer  applicable  to  the  design 
as  a  result  of  a  design  change 
implemented  prior  to  finalization  of  the 
Fermi-2  Plant  Technical  Specifications 
for  plant  licensing.  At  that  time,  all  of 
the  requisite  documents  and  drawings 
were  changed,  and  the  FSAR  updated  to 
reflect  the  change.  The  Fermi-2  Plant 
Technical  Specifications  were  being 
drafted  at  the  time  this  design  was  being 
effected;  but,  because  of  an  oversight. 
Table  3.8.4.3-1  did  not  reflect  the  change 
made  in  drawings  or  the  FSAR. 

(b)  3/4.5.1— ihe  current  ECCS- 
Operating  ACTIONS  b.2  and  b.3  under 
Section  3.5.1  have  been  found  to  be  out 
of  sequence.  The  proposed  change  to 


this  Specification  would  resequence  the 
action  statements,  by  replacing  Action 
b.2  with  Action  b.3  and  by  replacing 
Action  b.3  with  Action  b.2. 

(c)  BASES  3/4.6.1.2— the  current 
BASES  statements  relative  to  primary 
containment  leakage  reference 
American  National  Standard  (ANS). 
document  N45.4-1972,  "Leakage  Rate 
Testing  of  Containment  Structures  for 
Nuclear  Reactors."  The  proposed 
change  would  correct  this  typographical 
error  to  read  N45.5-1972,  the  correct 
standard. 

(2)  Do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated, 
because  as  stated  in  (1)  above,  the 
changes  are  either  editorial  or 
typographical  error  corrections, 
administrative  in  nature,  and  are  needed 
to  achieve  consistency  throughout  the 
Technical  Specifications.  Additionally, 
the  proposed  changes  fall  into  the 
category  of  amendments  that  are 
considered  unlikely  to  involve  a 
significant  hazards  consideration  as 
documented  in  51  FR  7744. 

(3)  Do  not  involve  a  significant 
reduction  in  a  margin  of  safety  for  the 
reason  stated  in  (1)  and  (2)  above.  The 
editorial  changes  and  typographical 
error  corrections  do  not  alter  any  safety 
analysis  or  design  basis  which  would 
reduce  any  margin  of  safety  under 
which  the  Fermi-2  plant  was  licensed  to 
operate. 

The  Commission  agrees  with  the 
licensee's  determinations,  and  proposes 
to  determine  that  the  changes  requested 
to  Technical  Specification  3/4.8.4.3,  3/ 
4.5.1  and  3/4.6.1.2,  as  described  above, 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  the  licensee:  John  Flynn, 
Esq.,  The  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

NRC  Project  Director  Elinor  G. 
Adensam. 

Duke  Power  Company,  et  al,.  Docket 
Nos.  50-^13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  June  9. 
1986.  February  18.  and  March  23. 1987. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  (TSl  3.4.6.2  to 
modify  the  actions  taken  in  the  event  an 
unidentified  leak,  between  one  and 
three  gallons  per  minute  (gpm),  occurs  in 
the  reactor  coolant  system  (RCS)  while 
it  is  hot  and  pressurized. 
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For  unidentified  leakage  in  excess  of  1 
gpm,  action  statements  in  the  current  TS 
allow  the  licensee  4  hours  to  reduce  the 
leak  rate  to  within  limits.  Otherwise,  the 
plant  is  required  to  be  in  at  least  Hot 
Standby  (Mode  3]  within  the  next  6 
hours  and  in  Cold  Shutdown  (Mode  5) 
within  the  following  30  hours.  The 
proposed  amendments  would  not 
modify  the  4  hours  allowed  to  reduce  the 
leak  or  the  6  hours  to  be  in  Mode  3,  but 
would  extend  by  72  hours  the  30  hours 
presently  allowed  to  achieve  Mode  5 
conditions  provided  the  unidentified 
leakage  is  not  more  than  3  gpm.  This 
would  result  in  72  additional  hours 
allowed  in  Mode  3  to  provide  the 
licensee  sufficient  time  to  identify  the 
leak  under  elevated  temperatijtre  and 
pressure  conditions  while  the  reactor  is 
subcritical. 

The  licensee  stated  that  the  proposed 
change  is  needed  because  a  small  leak, 
(between  1  and  3  gpm  when  at  Power 
Operation  (Mode  1).  or  Startup  (Mode 
2)),  becomes  virtually  undetectable  at 
Cold  Shutdown  conditions  (Mode  5).  On 
several  previous  occasions,  the  licensee 
requested  and  was  granted 
authorization  by  the  NRC  staff  to  extend 
the  time  before  the  Catawba  Station 
would  be  required  to  achieve  Mode  5 
conditions  when  leaks  in  the  1-2  gpm 
range  were  present.  From  this 
experience,  the  licensee  has  determined 
that  the  average  time  needed  to  identify 
such  a  leak  pathway  was  about  61 
hours.  For  an  unidentified  leak  greater 
than  3  gpm,  requirements  of  the  existing 
action  statements  would  remain 
unchanged. 

Also,  the  licensee  requested  the 
addition  of  an  action  statement  to  TS 
3.4.6.2  regarding  the  standby  makeup 
pump  flow.  This  statement  would 
require  that  the  total  of  identified, 
unidentified,  and  RCS  pump  seal  leaks 
must  not  be  greater  than  26  gpm  or  the 
pump  is  to  be  declared  inoperable.  This 
requirement  is  already  included  in  the 
existing  Catawba  TS  3.7.13. 

Furthermore,  the  licensee  proposed 
deleting  a  footnote  on  page  3/4  4-20 
because  its  applicability  expired  on 
October  23, 1985,  and  it  is  no  longer 
needed. 

TS  Bases  3/4.4.6.2  "Operational 
Leakage"  would  be  supplemented  to 
explain  the  above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  portion  of  the 
request  regarding  actions  for 
unidentified  leakage  from  1  to  3  gpm  and 
the  standby  makeup  pump  flow  does  not 
match  any  of  those  examples.  However, 


the  staff  has  reviewed  the  licensee's 
request  and  has  determined  that  should 
this  portion  of  the  request  be 
implemented,  it  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  related 
to  the  unidentified  leakage  would  have 
no  effect  on  the  existing  action 
statement  until  10  hours  into  the  event 
(i.e.,  until  the  transition  to  cold 
shutdown  would  otherwise  begin):  the 
only  credible  change  in  probability 
thereafter  is  that  the  opportunity  for  a 
loss  of  coolant  accident  (LOCA) 
occurring  while  the  reactor  is  in  hot 
standby  is  increased  somewhat  because 
of  the  additional  72  hours  which  would 
be  allowed  prior  to  starting  cold 
shutdown.  From  prior  analyses 
recognizing  the  fracture  mechanics 
principles  of  pipe  failure  (i.e.,  "leak- 
before-break"  studies),  the  Hcensee 
stated  that  the  flaw  size  associated  with 
a  leak  of  3  gpm  (about  5  inches)  is  less 
than  the  critical  flaw  size  (32.5  inches) 
necessary  for  crack  propagation.  For 
this  reason,  and  because  the  period 
prior  to  cold  shutdown  would  be 
increased  by  no  more  than  72  hours,  no 
signiHcant  increase  in  probability  of  a 
LOCA  would  occur.  The  consequences 
of  LOCAs  have  been  analyzed  in  the 
FSAR,  for  a  spectrum  of  pipe  break 
sizes,  including  the  double-ended 
rupture  of  the  primary  piping.  The 
consequences  of  any  leak  affected  by 
these  changes  would  continue  to  be 
bounded  by  these  analyses.  Also,  the 
addition  of  the  action  statement 
regarding  the  standby  makeup  pump 
flow  would  tend  to  decrease  the 
probability  or  consequences  of  an 
accident  previously  analyzed  because  it 
would  alert  the  operators  to  verify  the 
pump  flow. 

Also,  this  portion  of  the  licensee's 
proposed  changes  would  not  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  new  or  novel 
features  would  be  added  to  plant  design. 
As  noted  above,  the  only  accident 
associated  with  the  changes  related  to 
the  unidentified  leakage  is  a  LOCA,  and 
any  LOCA  would  continue  to  be 
bounded  by  the  FSAR  analyses.  The 
addition  of  the  action  for  the  standby 
makeup  pump  does  not  affect  the  design 
or  operation  of  the  plant  because  this 
action  already  exists  in  TS  3.7.13. 

Finally,  this  portion  of  the  licensee's 
proposed  changes  would  not  (3)  involve 
a  significant  reduction  in  a  margin  of 
safety  because,  as  noted  above,  a  flaw 
associated  with  a  3  gpm  unidentified 
leak  would  not  propagate  within  the 
hmited  time  period  that  would  be 
allowed  by  the  proposed  changes;  and 


the  addition  of  the  action  for  the  | 

standby  makeup  pump  does  not  affect 
the  design  or  operation  of  the  plant. 

One  of  the  Commission's  examples  in 
51  FR  7744  of  actions  likely  to  involve  no      j 
significant  hazards  considerations  is  (i).       ' 
"a  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature."  The  proposed  change  to 
delete  a  footnote  on  page  3/4  4-20 
because  its  applicability  expired  on 
October  23. 1985.  and  it  is  no  longer 
needed  represents  a  change  that  meets 
the  guidance  provided  by  this  example. 

Accordingly,  the  Commission  has 
determined  that  the  above  changes 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director:  B.J. 
Youngblood. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba  | 

Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request' 
November  17, 1988. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  Table  4.4-5 
to  show  that  Surveillance  Capsule  "Z" 
was  pulled  at  the  first  refueling  outage 
in  lieu  of  surveillance  capsule  "U" 
which  will  be  used  as  a  standby.  During 
Unit  1  refueling  outage,  an  attempt  was 
made  to  remove  Capsule  "U"  in  | 

accordance  with  TS  Table  4.4-5  but  the 
tools  available  could  not  reach  it.  Based 
on  discussion  with  Westinghouse,  the 
licensee  concluded  that  Capsule  "Z" 
would  produce  similar  results  because  it 
has  an  identical  Lead  Factor,  identical 
composition  and  was  exposed  to  a 
similar  neutron  flux  profile.  The  licensee 
plans  to  modify  the  tools  utilized  to 
withdraw  capsule  "U"  at  a  later 
refueling  outage,  if  necessary.  ' 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  I 

The  Commission  has  provided  certain 
examples  (51  FR  7744]  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendments  and  determined  that 


should  this  request  be  implementeA  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  accident  analyses 
will  not  be  significantly  affected  by  this 
change.  Pulling  capsule  "Z"  in  lieu  of 
Capsule  "U"  will  not  affect  the  normal 
operation  of  the  station.  Furthermore, 
Capsule  "Z"  will  produce  similar  results 
as  Capsule  "U". 

Also,  the  licensee's  proposed  revision 
would  not  (2)  create  the  possibility  of  a 
new  or  difTerent  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  design  and  operation  of  the 
facility  will  not  be  significantly  affected. 

Finally,  the  proposed  revisions  would 
not  (3)  involve  a  significant  reduction  in 
a  margin  of  safety  because  the 
characteristics  of  Capsule  "Z"  are 
identical  to  Capsule  "U"  and  their 
neutron  flux  profiles  are  similar. 

Accordingly,  the  Commission  has 
determined  that  the  above  change 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street  Rock  Hill.  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director:  B.J. 
Youngblood. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  June  9, 
1986,  February  18,  and  March  23. 1987. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  3.4.6.2  to 
modify  the  actions  taken  in  the  event  an 
unidentified  leak,  between  one  and 
three  gallons  per  minute  (gpm),  occurs  in 
the  reactor  coolant  system  (RCS)  while 
it  is  hot  and  pressurized. 

For  unidentified  leakage  in  excess  of  1 
gpm,  action  statements  in  the  ciirrent  TS 
allow  the  licensee  4  hours  to  reduce  the 
leak  rale  to  within  limit*.  Otherwise,  the 
plant  is  required  to  be  in  at  least  Hot 
Standby  (Mode  3)  within  the  next  6 
hours  and  in  Cold  Shutdown  (Mode  5) 
within  the  following  30  hours.  The 
proposed  amendments  would  not 
modify  the  4  hours  allowed  to  reduce  the 
leak  or  the  6  hours  to  be  in  Mode  3,  but 
would  extend  by  72  hours  the  30  hours 
presently  allowed  to  achieve  Mode  5 
conditions  provided  the  unidentified 
leakage  is  not  more  than  3  gpm.  This 
would  result  in  72  additional  hours 
allowed  in  Mode  3  to  provide  the 
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licensee  sufficient  time  to  identify  the 
leak  under  elevated  temperature  and 
pressure  conditions  while  the  reactor  is 
subcritical. 

The  hcensee  stated  that  the  proposed 
change  is  needed  because  a  small  leak, 
(between  1  and  3  gpm  when  at  Power 
Operation  (Mode  1)  or  Startup  (Mode  2)) 
becomes  virtually  undetectable  at  Cold 
Shutdown  conditions  (Mode  5).  On 
several  previous  occasions,  the  licensee 
requested  and  was  granted 
authorization  by  the  NRC  staff  to  extend 
the  time  before  a  similar  plant,  the 
Catawba  Station,  would  be  required  to 
achieve  Mode  5  conditions  when  leaks 
in  the  1-2  gpm  range  were  present.  From 
this  experience,  the  licensee  has 
determined  that  the  average  time 
needed  to  identify  such  a  leak  pathway 
was  about  61  hours.  For  an  unidentified 
leak  greater  than  3  gpm,  requirements  of 
the  existing  action  statements  would 
remain  unchanged. 

The  licensee  also  requested  the 
addition  of  an  action  statement 
regarding  the  standby  makeup  pump 
fiow.  This  statement  would  require  that 
the  total  of  identified,  unidentified,  ajod 
RCS  pump  seal  leaks  must  not  be 
greater  than  26  gpm  or  the  {xunp  is  to  be 
declared  inoperable.  This  requirement  is 
not  included  in  existing  McGuire  TSs. 

TS  Bases  3/4.4.6.2  "Operational 
Leakage  "  would  be  supplemented  to 
explain  the  above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  regarding 
action  for  unidentified  leakage  from  1  to 
3  gpm  does  not  match  any  of  tho«e 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  and  has 
determined  that  should  this  portion  of 
the  request  be  implemented,  it  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  would  have  no  effect 
on  the  existing  action  statement  until  10 
hours  into  the  event  (i.e.,  until  the 
transition  to  cold  shutdown  would 
otherwise  begin);  the  only  credible 
change  in  probability  thereafter  is  that 
the  opportunity  for  a  loss  of  coolant 
accident  occurring  while  the  reactor  is 
in  hot  standby  is  increased  somewhat 
because  of  the  additional  72  hours 
which  would  be  allowed  prior  to  starting 
cold  shutdown.  From  prior  analyses 
recognizing  the  fracture  mechanics 
principles  of  pipe  failure  (i.e„  "leak- 
before-break"  studies),  the  licensee 
stated  that  the  fiaw  size  associated  with 
a  leak  of  3  gpm  (about  5  inches)  is  less 
than  the  critical  flaw  size  (32^  inches] 


necessary  for  crack  propagation.  For 
this  reason,  and  because  t^  period 
prior  to  cold  shutdown  would  be 
increased  by  no  more  than  72  hours,  no 
significant  increase  in  probability  of  a 
LOCA  would  occur.  The  consequences 
of  LOCAs  have  been  analyzed  in  the 
FSAR,  for  a  spectrum  of  pipe  break 
sizes,  including  the  double-ended 
rupture  of  the  primary  piping.  The 
consequences  of  any  leak  affected  by 
these  changes  would  continue  to  be 
bounded  by  these  analyses. 

This  portion  of  the  ficensee's  proposed 
changes  also,  would  not  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  no  new  or  novel 
features  would  be  added  to  plant  design. 
As  noted  above,  the  only  accident 
associated  with  the  change  is  a  LOCA, 
and  any  LOCA  would  continue  to  be 
bounded  by  the  FSAR  analyses. 

This  portion  of  the  licensee's  proposed 
changes  also,  would  not  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety  because  as  noted  above,  a  flaw 
associated  with  a  3  gpm  leak  would  not 
propagate  within  the  limited  time  period 
that  would  be  allowed  by  the  proposed 
change. 

One  of  the  Commission's  examples  in 
51  FR  7744  of  actions  likely  to  involve  no 
significant  hazards  considerations  is  (ii). 
"a  change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement."  The 
proposed  change  to  add  an  action 
statement  so  as  to  limit  the  total 
identified,  unidentified  and  RCS  pump 
seal  leakage  represents  an  additional 
limitation  not  in  the  existing  TS,  and 
therefore  matches  this  example. 

Accordingly,  the  Commission  has 
determined  that  the  above  changes 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street  Charlotte,  North  Carohna 
28242. 

NRC  Project  Director  B.J. 
Youngblood. 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request  February 
17. 1987 

Description  of  amendment  request: 
The  proposed  change  would  add  the 
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Noble  Gas  Monitor  (EMF-39)  to 
Technical  Specification  (TS)  Tables  3.3- 
3  "Engineered  Safety  Features  Actuation 
System  Instrumentation"  and  4.3-2 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements."  This  addition  would  be 
new  item  4)  under  table  item  3c 
"Containment  Purge  and  Exhaust 
Isolation." 

The  proposed  change  would  also 
correct  Surveillance  Specification 
4.11.2.4.2  which  presently  requires  that 
the  installed  Gaseous  Radwaste 
Treatment  System  be  demonstrated 
operable  by  meeting  Specifications 
3.11.2.1  and  3.11.2.2  "or"  3.11.2.3.  The 
error  would  be  corrected  by  specifying 
3.11.2.1  and  3.11.2.2  "and"  3.11.2.3. 

Other  proposed  changes  in  the 
licensee's  letter  of  February  17. 1987  will 
be  handled  separately. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
EMF-39  is  used  in  trip  logic  which 
causes  isolation  of  the  containment 
purge  system  and  termination  of 
containment  atmosphere  release  to  the 
environment  through  the  unit  vent  in  the 
event  of  abnormal  levels  of  gaseous 
activity  inside  containment.  Therefore, 
TS  3.3.3.9  "Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation"  and 
referenced  Table  3.3-13  appropriately 
require  that  EMF-39  be  operable  at  all 
times.  For  this  same  reason  and  for 
consistency.  Tables  3.3-3  and  4.3-2 
should  also  include  EMF-39  as  part  of 
the  engineered  safety  features 
instrumentation  required  for 
containment  purge  and  exhaust 
isolation.  The  proposed  change  would 
correct  this  omission.  Because  EMF-39 
is  not  presently  included  in  Tables  3.3-3 
and  4.3-2.  the  proposed  change  is  also  a 
more  restrictive  requirement. 

TS  3.11.2.1  specifies  limits  for  the 
allowable  dose  rate  due  to  radioactive 
materials  released  in  gaseous  effluents 
from  the  site  to  areas  at  and  beyond  the 
site  boundary.  TS  3.11.2.2  specifies 
limits  for  the  allowable  air  dose  due  to 
noble  gases  released  in  gaseous 
effluents  to  areas  at  and  beyond  the  site 
boundary.  TS  3.11.2.3  specifies  limits  for 
the  allowable  dose  to  a  member  of  the 
public  from  Iodine-131  and  -133.  tritium, 
and  all  radioactive  materials  in 
particulate  form  with  half-lives  greater 
than  8  days  in  gaseous  effluents 
released  to  areas  at  and  beyond  the  site 
boundary.  These  limits  are  based  upon 
the  Commission's  regulations.  To  be 
considered  operable,  the  Gaseous 
Radwaste  Treatment  System  must 
demonstrate  each  of  the  three  limits, 
rather  than  two  of  the  three  or  just  one. 
The  proposed  change  is,  therefore,  a 
more  n.'strictive  requirement  and 


cofrects  the  TS  consistent  with  the 
Commission's  regulations. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  no  significant  hazards 
consideration  determinations  by 
providing  certain  examples  (51  FR  7751) 
of  amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations.  Example  (i)  relates  to  a 
change  that  is  administrative  in  nature, 
inlended  to  achieve  consistency  or 
correct  an  error.  Another  example,  (ii), 
is  "a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifications:  for  example,  a 
more  stringent  surveillance 
requirement."  As  noted  above,  the 
proposed  changes  are  both  corrective 
and  more  restrictive;  they,  therefore, 
mttch  those  examples. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  change 
does  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
Ncrth  Carolina,  Charlotte  (UNCC) 
Station,  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
23242. 

NRC  Project  Director:  B.J. 
Ycungblood. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport.  Pennsylvania 

Date  of  amendment  request:  February 
10, 1987. 

Description  of  amendment  request 
The  Hcensee  has  submitted  an 
amendment  request  to  revise  five 
radiation  monitoring  instrumentation 
setpoints  in  Technical  Specification 
Table  3.3-6.  The  amendment  would  also 
revise  the  meteorological  monitoring 
instrumentation  operability 
requirements  in  Table  3.3-8  to  include 
both  the  primary  and  redundant 
instruments,  and  would  revise  Action 
Statements  27  and  29  in  Technical 
Specification  Table  3.3-13  to  allow  an 
alternative  to  grab  sampling  by 
providing  for  initiation  of  continuous 
monitoring  by  alternate  monitoring 
equipment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 


amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  i3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  to  the  radiation  monitor 
alarm  setpoints  would  be  incorporated 
to  provide  consistency  with  the  revised 
Emergency  Action  Levels  (EAL)  and 
thus,  improve  response  actions.  These 
instruments  provide  alarms  only  and  do 
not  perform  control  functions.  The 
addition  of  the  redundant 
meteorological  monitoring  instruments 
would  provide  an  additional  set  of 
instruments  to  allow  more  flexibility 
when  satisfying  the  minimum  instrument 
operability  requirements.  The  minimum 
number  of  instruments  required  to  be 
operable  would  be  increased  to  include 
the  additional  instruments  and  the 
surveillance  requirements  would  remain 
unchanged.  The  revised  Action 
Statements  of  Table  3.3-13  would 
incorporate  an  option  to  allow 
monitoring  with  comparable  alternate 
monitoring  instruments.  Surveillance 
requirements  that  would  have  been 
applied  to  the  primary  Technical 
Specification  channel  would  then  be 
applied  to  the  alternate  monitoring 
instruments.  This  will  thus  ensure  that 
operability  of  the  alternate  monitoring 
instruments  is  comparable  to  that 
required  for  the  Technical  Specification 
instruments.  Therefore,  there  would  be 
no  reduction  in  the  quality  of  the 
instruments  monitoring  these  effluent 
pathways.  These  changes  would  not 
significantly  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  evaluated  and 
would  not  affect  the  UFSAR  accident 
analysis  of  Section  14. 

The  proposed  revisions  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  instruments  addressed  by  the 
proposed  changes  do  not  perform 
control  functions.  The  alarm  setpoint 
changes  would  provide  consistency  with 
the  associated  Emergency  Action  Levels 
to  provide  improved  emergency 
response  actions.  The  revised  Action 
Statements  would  provide  only  an 
option  to  the  use  of  grab  samples  when 
an  effluent  monitor  is  inoperable.  These 
changes  would  not  affect  the  UFSAR 
system  descriptions  of  Section  11. 

The  proposed  changes  would  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since  the  applicable 
radiation  and  meteorological  monitoring 
instruments  will  continue  to  perform  the 
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intended  functions,  will  be  maintained 
in  accordance  with  design  requirements, 
and  will  not  affect  the  Bases  for  any 
Technical  Specification.  Accordingly, 
the  Commission  proposes  to  determine 
that  these  changes  do  not  involve 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aljquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jay  E.  Silberg. 
Esquire.  Shaw.  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  Lester  S. 
Rubenstein. 

Duquesne  Light  Company.  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  amendment  request-  February 
11. 1987. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specification  Reactor  Coolant 
System  (RCS)  heatup  and  cooldown 
limit  curves  and  the  Bases  for  these  limit 
curves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c))l.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revisions  to  the 
Technical  Specification  and  Bases  entail 
incorporation  of  data  taken  from  the 
summary  report  (WCAP 10867)  on  the 
second  surveillance  capsule  evaluated 
in  conjunction  with  the  BVPS-1  Reactor 
Vessel  Material  Surveillance  Program. 
All  the  reactor  coolant  system 
components  are  designed  to  withstand 
the  effects  of  normal  cycle  loads  due  to 
temperature  and  pressure  changes,  as 
well  as  the  loads  associated  with  the 
postulated  faulted  conditions.  The 
fracture  mechanics  analysis  performed 
to  verify  the  fracture  toughness  of  the 
reactor  vessel  is  amended  to  account  for 
the  irradiation  effects  determined  by  the 
analysis  of  the  surveillance  capsules, 
and  the  operating  limits  of  the  plant  are 
adjusted  accordingly  to  offset  any 
observed  changes  in  the  material. 


Therefore,  the  probability  of  a 
previously  analyzed  accident  occurring 
is  not  significantly  increased  by  the 
incorporation  of  new  heattip  and 
cooldown  limit  curves. 

In  addition,  the  consequences  of  an 
accident  previously  evaluated  in  the 
FSAR  will  not  be  significantly  increased 
since  the  integrity  of  the  reactor  vessel 
is  ensured  by  accounting  for  the 
irradiation  effect. 

The  amendment  request  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  physical  changes  in  the  reactor 
coolant  system  will  result  from  the 
proposed  Technical  Specification 
changes.  Additionally,  the  revisions  do 
not  result  in  a  significant  reduction  in  a 
margin  of  safety  since  the  incorporation 
of  new  limit  curves  ensures  that  the 
conditions  under  which  the  reactor 
vessel  is  operated  are  such  that  an 
adequate  margin  of  safety  is  maintained. 

Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire.  Jay  E  Silberg, 
Esquire.  Shaw,  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Lester  S. 
Rubenstein. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335.  St.  Lucie  Plant,  Unit 
No.  1,  SL  Lucie  County,  Florida 

Date  of  amendment  request:  March  17, 
1987. 

Description  of  amendment  request- 
The  licensee  proposes  to  change  the 
Reactor  Coolant  System  Pressure/ 
Temperature  (P/T)  limit  figures.  The 
removal  of  the  St.  Lucie  Plant,  Unit  No.  1 
thermal  shield  a  few  years  ago  resulted 
in  a  reduction  in  the  period  of 
applicability  of  the  current  P/T  figures 
(curves)  from  10  years  of  full  power 
operation  or  8  Effective  Full  Power 
Years  (EFPY)  to  7.4  EFPY.  As  a  result,  at 
7.4  EFPY.  the  existing  Low  Temperature 
Overpressure  Protection  (LTOP)  system, 
which  is  designed  based  upon  current  P/ 
T  limitations,  will  be  inadequate  for 
LTOP  for  the  reactor  coolant  system. 
Thus,  LTOP-related  technical 
specifications  are  also  proposed  to  be 
changed. 

The  licensee  specifically  proposes  to 
delete  existing  P/T  limit  Figures  3.4-2a, 
3.4-2b,  and  3.4-2c  as  contained  in  TS  3/ 
4.4.9.1— Pressure/Temperature  Limits — 


Reactor  Coolant  System.  These  figures 
contain  the  P/T  limit  curves  for  up  to  5 
years  of  Full  Power  Operation  (FPO),  up 
to  10  years  of  FPO,  and  up  to  40  years  of 
FPO,  respectively.  Proposed  Figure  3.4- 
2a  will  contain  the  heatup  and  core 
critical  P/T  curve  for  up  to  10  EFPY, 
while  proposed  Figure  3.4-2b  will 
contain  the  cooldown  and  inservice  test 
P/T  curve  for  up  to  10  EFPY.  The 
allowable  heatup  rates  will  be  included 
in  Figure  3.4-2a.  but  the  allowable 
cooldown  rates  will  not  be  included  in 
Figure  3.4-2b.  Thus.  Figure  3.4-3  is 
proposed  to  be  added  to  specify  the 
allowable  cooldown  rates.  The  limits 
will  now  be  a  function  of  EFPY  instead 
of  calendar  years  of  operation.  Thirty- 
two  EFPY  equals  40  calendar  years  of 
operation. 

The  licensee  also  proposes  to  further 
change  the  RCS  heatup  and  cooldown 
rates  for  certain  conditions  of  operation. 
The  modified  rates  are  contained  in 
proposed  Figure  3.1-lb  entitled 
"Maximum  Allowable  Heatup  and 
Cooldown  Rates,  Single  HPSI  Pump  in 
Operation."  The  conditions  are  when: 
(1)  The  flow  path  from  the  refueling 
water  tank  to  the  RCS  via  a  single  High 
Pressure  Safety  Injection  (HPSI)  pump  is 
ill  effect,  and  (2)  all  charging  pumps  are 
disabled.  This  change  is  contained  in 
proposed  amended  TS  3/4.1.2.1 
(Boration  System — Flow  Paths — 
Shutdown)  and  TS  3/4.1. 2 J  (Charging 
Pump — Shutdown). 

Since  the  P/T  curves  are  changing, 
there  are  a  number  of  other  Technical 
Specification  changes  necessary  as 
follows.  The  power  operated  relief 
valves  low  temperature  protection 
setpoints  are  proposed  to  be  changed 
(TS  3/4.4.13— Power  Operated  Relief 
Valves).  The  licensee  proposes  a 
setpoint  of  less  than  or  equal  to  350  psia 
during:  (a)  Cooldown  when  the 
temperature  of  any  RCS  cold  leg  is  less 
than  or  equal  to  200  "F,  and  (b)  heatup 
and  isothermal  conditions  when  the 
temperature  of  any  cold  leg  is  less  than 
or  equal  to  180  T.  The  licensee  also 
proposes  an  elevated  setpoint  of  less 
than  or  equal  to  530  psia  during  (a) 
cooldown  when  the  temperature  of  any 
RCS  cold  leg  is  greater  than  200  'F  and 
less  than  or  equal  to  334  'F,  and  (b) 
heatup  and  isothermal  conditions  when 
the  temperature  of  any  cold  leg  is 
greater  than  or  equal  to  180  T  and  less 
than  or  equal  to  334  °F. 

The  steam  generator  water 
temperature  to  reactor  coolant  system 
water  temperature  delta  temperature  is 
proposed  to  be  changed  (TS  3/4.4.14 — 
Reactor  Coolant  Pump  Start  and  3/ 
4.1.4.1— Reactor  Coolant  Pump  Start). 
The  licensee  proposes  a  delta 
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temperdture  of  30  °F  versus  the  current 
45  T. 

The  HPSl  pump  disable  temperatures 
are  proposed  to  be  changed  (TS  3/ 
4.5.3— ECCS  Subsystems,  T.v,  less  than 
325  °F).  A  maximum  of  only  one  HPSI 
pump  may  be  operable  below  a  RCS 
temperature  of  253  T,  versus  the  current 
215  °F.  All  HPSI  pumps  must  be  disabled 
when  the  RCS  temperature  is  below  220 
°F,  versus  the  current  165  °F. 

Finally,  bases  statements  associated 
with  the  above  changes  are  proposed  to 
be  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application.  In  addition,  the  licensee 
provided  a  safety  evaluation  to  support 
the  changes,  and  this  included  an  in- 
depth  analysis  by  the  licensee's 
consultant.  Combustion  Engineering, 
Inc.  In  regard  to  the  first  standard,  the 
licensee  provided  the  following  analysis; 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  pressure/temperature  (P/T)  limit 
curves  in  the  Technical  Specifications  are 
conservatively  generated  in  accordance  with 
the  fracture  toughness  requirements  of  10 
CFR  50  Appendix  G  as  supplemented  by  the 
ASME  Code  Section  III.  Appendix  G.  The 
RTsDT  values  for  the  revised  curves  are  based 
on  Regulatory  Guide  1.99.  Revision  02  (Draft) 
shift  correlations  and  Combustion 
Engineering's  flux  attenuation  factors.  The 
analysis  of  reactor  vessel  material  irradiation 
surveillance  specimens  are  used  to  verify  the 
validity  of  the  fluence  predictions  and  the  P/ 
T  limit  curves.  Use  of  the  revised  curves  in 
conjunction  with  the  surveillance  specimen 
program  ensures  that  the  reactor  coolant 
pressure  boundary  will  behave  in  a  non- 
brillle  manner  and  that  the  possibility  of 
rapidly  propagating  fracture  is  minimized. 

In  conjunction  with  revising  the  P/T  limit 
curves,  a  low  temperature  overpressure 
protection  analysis  has  been  performed  to 
establish  the  configuration  and  PORV 
setpoints  of  the  Si.  Lucie  Unit  1  low 
temperature  overpressure  protection  system. 


To  ensure  compliance  with  the  P/T  limit 
curved,  overpressure  protection  is  provided  to 
keep  i\e  RCS  pressure  below  the  P/T  limits 
for  ar^  given  temperature  after  the  initiation 
of  assumed  pressure  transients  (energy- 
addition  and  mass-addition  transients)  while 
operating  below  the  temperature  at  which  the 
pressdrizer  safety  valves  provide 
overpNssure  protection  during  heatup  and 
cooldcwn. 

The'  revised  P/T  curves  and  LTOP  system 
do  not  represent  a  significant  change  in  the 
configuration  or  operation  of  the  plant.  The 
result!  of  the  LTOP  analysis  show  that  the 
limitiitg  pressures  for  a  given  temperature  are 
not  e^tceeded  for  the  assumed  transients  and 
that  reactor  vessel  integrity  is  maintained. 
Thus,  (the  proposed  amendment  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  accidents  previously 
evahnted. 

In  connection  with  the  second 
standard,  the  licensee  states  that; 

Use  of  the  modified  specification  would  not 
creata  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

Tha  evaluation  performed  has  resulted  in 
revised  P/T  limits  based  on  the  fracture 
toughness  requirements  of  10  CFR  Part  50 
Appendix  G,  and  in  a  revised  low 
temperature  overpressure  protection  system 
based  on  standard  energy  and  mass  addition 
transiients.  Since  there  is  no  significant 
change  in  the  configuration  or  operation  of 
the  fajcility  as  a  result  of  the  proposed 
amenflmenl.  the  use  of  revised  P/T  limits 
and/or  PORV  setpoints  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

In  connection  with  the  third  standard, 
the  licensee  states; 

Us«  of  the  modified  specification  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Tht  proposed  amendment  will  not  involve 
a  significant  reduction  in  a  margin  of  safety, 
because  the  fracture  toughness  requirements 
of  10 CFR  Part  50  Appendix  G  are  satisfied 
and  qonservative  operating  restrictions  are 
applied  for  the  purpose  of  low  temperature 
overpressure  protection. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  analysis,  as  supported  by 
the  Ucensees  safety  evaluation  and 
consultant's  report.  Based  on  this 
review,  it  appears  that  the  proposed 
amendment  does  not  involve  an 
increase  in  the  probability  or 
consequences  of  events  previously 
evakiated  and  that  the  proposed 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  the  licensee  did  address  the 
ususl  technical  areas  of  concern  in 
updating  the  P/T  limit  figures  and 
changing  the  related  specifications  for 
low'temperature  overpressurization 
protjection.  Likewise,  it  does  not  appear 
thatt  the  margin  of  safety  is  reduced 


because  the  licensee  used  Appendix  G 
in  the  formulation  of  the  figure  changes 
and  it  does  appear  that  conservative 
operating  restrictions  were  apphed  for 
the  purpose  of  low  temperature 
overpressure  protection. 

Based  upon  the  above  discussion,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration.       , 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450. 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newman  and  Holtzinger,  1615  L 
Street,  NW.,  Washington,  DC  20036. 

NRC  Project  Director:  Ashok  C. 
Thadani. 

Indiana  and  Michigan  Electric  Company, 
Docket  No.  50-315.  Donald  C.  Cook 
Nuclear  Plant,  Unit  No.  1,  Berrien         ' 
County,  Michigan 

Date  of  amendment  request:  February 
20, 1987  as  supplemented  by  letter  dated 
March  13, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  to  modify 
the  heat  flux  hot  channel  factor  and  the 
axial  power  distribution  to  allow  an 
increase  in  the  peak  pellet  exposure  for 
Advanced  Nuclear  Fuel  Corp.  (formally 
Exxon  Nuclear  Company)  fuel  from  its 
present  valve  of  48.0  MwD/kg  to  48.7 
MwD/kg. 

Basis  for  proposed  no  significant  i 

hazards  consideration  determination: 
The  Commission's  standard  for 
determining  whether  a  significant 
hazards  consideration  exists  is  as  stated 
in  10  CFR  50.92.  A  proposed  amendment 
to  an  operating  license  for  a  facility 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Advanced  Nuclear  Fuel  Corp. 
(ANF)  fuel  in  Unit  1  constitutes  one  third 
of  the  core  and  is  due  to  be  discharged 
at  the  next  refueling  outage  currently 
scheduled  to  begin  after  May  24. 1987. 
The  unit  has  been  operating  at  90% 
power  due  to  steam  generator  tube 
corrosion  problems  and  this  reduction  in 
power  has  extended  the  fuel  cycle  and 
increased  the  peak  pellet  exposure  of 
ANF  fuel  to  near  its  approved  limit.  The 
proposed  changes  in  the  licensee's 
February  20, 1987  letter  would  allow  the 
peak  pel  et  exposure  to  be  increased  to 
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51.0MwD/kg  and  the  unit  to  finish  the 
fuel  cycle  with  full  utilization  of  the  fuel 
before  it  is  discharged.  The  supportable 
basis,  however,  is  limited  by  mechanical 
consideration  to  48.7  MwD/kg.  The 
licensee's  letter  dated  March  13, 1987 
provides  the  revised  Technical 
Specification  for  consideration. 

The  licensee  has  performed  loss-of- 
coolant  accident  (LOCA)  and  fuel 
mechanical  design  analyses  to 
demonstrate  that  the  exposures  will  not 
violate  any  applicable  safety  limits  or 
design  criteria.  The  analyses  were 
accomplished  with  methods  previously 
used  in  the  D.C.  Cook  fuel  reloads  and 
found  acceptable.  Acceptance  criteria 
for  the  technical  specifications  are  not 
significantly  changed,  therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Operation  and  use  of  the  fuel 
will  not  change;  only  the  residence  time 
in  the  core.  The  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  and  with  the  small 
increase  in  the  exposure  level,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  above  consideration,  the 
staff  proposes  to  determine  that  the 
changes  do  not  involve  a  significant 
hazards  determination. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  M  Street,  NW., 
Washington,  DC  20036. 

NRC  Project  Director:  B.J. 
Youngblood. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request: 
December  18, 1986  which  supersedes  an 
April  5, 1985  request. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center(DAEC) 
Technical  Specifications  (TSj  to  assure 
periodic  verification  that  the  opening 
angle  of  the  purge/vent  valves  is 
restricted  to  30°  which  was  found  by  the 
NRC  staff  to  assure  valve  closure 
against  a  postulated  design  basis  loss- 
of-coolant  accident  (LOCA)  pressure  in 
the  containment.  The  licensee  is 
modifying  its  Standby  Gas  Treatment 
System  (SGTS)  to  provide  overpressure 
protection.  This  modification  will 
protect  both  trains  of  SGTS  against  the 
pressure  pulse  and  moisture  in  the 
containment  due  to  a  postulated  design 


basis  accident,  when  purge/vent  valves 
are  open. 

The  licensee  states  that  as  a  result  of 
limiting  valve  opening  angle  and 
protecting  SGTS  trains  against  design 
basis  LOCA,  the  current  numerical 
restriction  of  90  hours  duration  of 
annual  purge/vent  operation  is  no 
longer  necessary.  Accordingly,  the 
licensee  has  proposed  to  delete  the  TS 
restriction  limiting  the  valve  operation 
to  90  hours  per  year.  Instead  the  licensee 
has  proposed  to  operate  the  purge/vent 
valves  in  such  a  way  as  not  to  create  a 
flow  path  to  the  environment  while 
primary  containment  is  required,  except 
for  inerting,  deinerting,  testing,  or 
pressure  control. 

In  addition,  subsection  3.7.D.2  of  the 
TS  is  being  revised  to  reflect  more 
closely  the  wording  of  the  Standard 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  each  of  the  above  criteria  for  the 
amendment  as  follows: 

In  accordance  with  the  requirements  of  10 
CFR  50.92,  the  enclosed  application  is  judged 
to  involve  no  significant  hazards  based  upon 
the  following  information; 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

a.  Eliminating  the  requirement  to  limit 
purge  time  through  containment  vent/purge 
valves  {CV-4302.  CV-4303,  CV-4300.  CV- 
4301,  CV-4307,  CV-4309  and  CV-4310)  does 
not  increase  the  probability  or  consequences 
of  an  accident.  The  requirement  to  limit  purge 
time  to  90  hours  per  year  as  currently 
described  in  Specification  3.7.A.9  was  added 
to  reduce  the  probability  of  a  DBA/LOCA 
occurring  while  the  vent/purge  valves  are 
open,  which  could  have  prevented  the  valves 
from  closing  and  result  in  an  uncontrolled 
release  of  containment  atmosphere  to  the 
environs. 

On  October  1. 1984,  the  NRC  issued  a 
Safety  Evaluation  to  the  DAEC  which 
demonstrated  that  the  containment  purge  and 
vent  valves,  as  modiHed.  could  close  against 
the  buildup  of  containment  pressure  in  the 


event  of  a  DBA/LOCA.  The  Safety 
Evaluation  also  closed  out  NUREG-0737 
Action  Item  II.E.4.2.6  for  the  DAEC.  Because 
the  venl/purge  valves,  as  modified,  have 
been  demonstrated  to  be  able  to  close  against 
DBA/LOCA  pressures,  the  probability  of 
occurrence  of  an  accident  has  not  been 
increased  by  deleting  the  90  hour  purge 
requirement  from  Specification  3.7.A.9. 

Given  the  fact  that  the  vent/purge  valves 
are  capable  of  closing  against  DBA/LOCA 
pressures,  onlv.  two  factors  related  to  this 
Technical  Specification  change  affect  the 
consequences  of  such  an  accident:  The 
radiological  release  from  the  primary 
containment  during  the  five-second  closing 
time  of  the  vent/purge  valves  and  the 
potential  destruction  of  both  trains  of  the 
Standby  Gas  Treatment  (SGTS)  from 
overpressurization  or  moisture  during  the 
five-second  closmg  of  the  valves. 

The  NRC  issued  a  Safety  Evaluation  on 
December  29, 1983,  in  which  the  staff 
concluded  that  the  radiological  consequenres 
of  a  hypothetical  DBA/LOCA,  while  the 
containment  is  in  the  purge  mode  and  the 
reactor  is  at  full  power  operation,  do  not 
exceed  the  requirements  of  10  CFR  Part  100 
and  do  not  alter  the  NRC's  previous 
conclusions  reached  in  the  original  Safely 
Evaluation  Report  for  the  DAEC. 

The  DAEC  has  modified  the  SGTS  to 
provide  it  with  overpressure  protection  to 
prevent  damage  to  either  train  of  the  SGTS 
from  a  hypothetical  DBA/LOCA  during 
purging. 

The  new  wording  of  Specification  3.7.A.9 
limits  the  operation  of  vent/purge  valves  to 
certain  evolutions  already  allowed  or 
required  by  the  Technical  Specifications  and 
UFSAR. 

Based  on  the  discussion  above,  the 
rewording  of  Specification  3.7.A.9  will  not 
increase  the  consequences  of  an  accident  or 
malfunction  of  equipment  previously 
evaluated  in  the  DAEC  UFSAR. 

b.  Adding  the  requirement  to  limit  the 
opening  angle  of  the  vent/purge  valves  to  30 
degrees  by  mechanical  means  to  the 
Technical  Specifications  provides  additional 
assurance  that  this  modification  will  remain 
functional.  The  DAEC  has  demonstrated  to 
the  NRC  that  these  vent/purge  valves  are 
capable  of  closing  against  the  buildup  of 
containment  pressure  in  the  event  of  a  DBA/ 
LOCA  if  the  valves  are  limited  mechanically 
to  a  maximum  opening  angle  of  30  degrees. 
Therefore,  this  Technical  Specification 
change  does  not  increase  the  probability  of 
occurrence  of  an  accident  or  the 
consequences  of  an  accident. 

c.  The  revision  of  subsection  3.7.D.2  does 
not  change  the  requirement  to  isolate  lines 
which  contain  inoperable  valves.  It  provides 
specific  guidance  regarding  acceptable 
methods  for  isolating  affected  lines  or  permits 
restoration  of  the  inoperable  valve  to 
OPERABLE  status  within  4  hours.  The 
deletion  of  the  surveillance  requirement 
(subsection  4.7.D.2)  does  not  adversely  affect 
the  function  of  this  specification,  since 
isolation  of  affected  lines  will  be  controlled 
administratively.  The  provision  allowing 
opening  of  isolation  valves  on  an  intermittent 
basis  will  allow  for  testing  of  other  valves  in 
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the  line  under  administnatiive  coirtrol  while- 
preventing  the  line  from,  baing  isolated  for  an 
excessive  period.  These  changes  do  not 
increase  the  probabitily  af  oecuirence  af  arr 
accident  or  the  consequences  of  an  accident. 

(2)  Does  the  proposed  license  amendnient 
create  the  possibility  of  a  new  or  different 
kind  of  accident  froin  any  aeeident  previously 
evaluated? 

Response: 

a.  The  rewording  of  Specification  3.7.A.9 
merely  allows  the  DAEC  more  flexibility  to 
perform  plant  evolutions  which  are  already 
allowed  by  Technical  Specifications  and  the 
UFSAR.  Therefore,  the  possibility  for  an 
accident  different  from  any  previously 
evaluated  is  not  created. 

b.  Adding  the  30  degree  opening  limit  for 
vent/purge  valv«8  to  the  Technical 
Specifications  provides  additional  assurance 
that  these  valves  will  perform  as  designed 
and.  therefore,  does  not  create  the  possibility 
for  an  accident  different  from  those 
previously  evaluated. 

c.  The  revision  of  subsection  3.7.D.2  to 
clarify  the  acceptable  methods  of  isolating 
affected  lines  and  the  deletion  of  subsection 
4.7.D.2  do  not  change  the  functional 
requiremerrts  of  the  Technical  Specifications 
for  isolating  lines  which  contain  inoperable 
valves,  and.  therefore,  do  not  create  the 
possibility  for  an  accident  different  from 
those  previously  evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 
Response: 

a.  According  to  the  discussion  in  (l)a. 
above,  the  DAEC  vent/purge  valves  and 
SGTS  will  remain  functional  during  and  after 
a  DBA/LOCA.  Therefore,  the  rewording  of 
Specification  3.7.A.9  does  not  prevent  the 
containment  isolation  systems  or  SGTS  from 
performing  their  intended  function  as 
designed.  Therefore,  the  margin  of  safety  is 
not  reduced. 

b.  Adding  the  30  degree  opening  lirni*  for 
vent/purge  valves  to  the  Technical 
Specifications  provides  additional  assurance 
that  these  valves  will  perform  their  function 
as  designed.  Therefore,  the  margin  of  safety 
is  not  reduced. 

c.  The  clarification  of  the  acceptable 
methods  of  isolating  the  lines  with  inoperable 
valves  and  the  notation  that  the  isolated 
valves  may  be  opened  intermittently  under 
administrative  control  do  not  change  the 
functional  requirements  of  the  Technical 
Specification  to  limit  the  time  during  which 
the  plant  is  operated  with  a  line  containing 
an  inoperable  isolation  valve  unisolated.  The 
deletion  of  the  surveillance  requirement  for 
recording  the  position  of  the  other  valve  in 
the  line  on  a  daily  basis  does  not  change  the 
functional  requirement  of  the  Technical 
Specification  because  the  isolation  of  the 
lines  must  slill  be  controlled  administratively. 
Therefore,  the  margin  of  safety  is  not 
reduced. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analyses.  Therefore,  the  staff 
has  made  a  proposed  determination  that 
the  proposed  amendment  involves  no 
significant  hazards  consideration. 


Loccd  Public  Document  Room: 
location:  Cedar  Rapids  Public  Libcary, 
500  First  Street,  SE..  Cedar  Rapids.  Iowa 

52401. 

Attoaney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  WIS  L  Street, 
NW..  Washington,  DC  20838. 

NRC  Project  Director:  Etaniel  R- 
MuUer. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request  February 
24, 1987. 

Description  of  amendment  request 
The  proposed  changes  to  the  Technical 
Specifications  (TS)  concern  the 
Semiannual  Radioactive  Effluent 
Release  Report  (SRERR)  and  the  Special 
Report  (SR).  The  change  to  TS 
concerning  SRERR  would  allow 
additional  time  for  the  filing  of 
supplemental  dose  and  meteorological 
summary  reports.  The  proposed  change 
to  the  TS  concerning  SRERR  would 
ensure  that  the  specification  references 
are  cotsistent  with  current  TS. 

The  change  to  the  TS  concerning 
SRERR  would  provide  the  added  time 
necessary  for  preparing  the  annual 
summaries  of  meteorological  history, 
and  estimated  dose  commitments 
resulting  from  plant  operation.  These 
reports  would  be  required  to  be 
submitted  within  90  days  after  January  1 
of  each  year.  This  has  been 
accomplished  by  dividing  the  TS 
concerning  SRERR  into  two  sections. 
Section  one  contains  the  requirements 
for  the  SRERR  and  Section  two  outlines 
the  requirements  for  submitting  annual 
reportB  of  the  Estimated  Dose  and 
Meteorological  Summary.  This  change 
will  not  affect  the  submittal  of  plant 
radioactive  effluent  data  required  by  10 
CFR  30.36a,  paragraph  (a)(2). 
The  proposed  change  to  TS 
concerning  SR  would  update  the 
references  for  the  Excessive  Rat^oactive 
Release  Report.  Presently  the  TS 
concerning  SR  refers  to  an  incorrect  TS 
section.  This  TS  change  would  correct 
that  situation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (31 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  to  the  Technical 
Specifications  for  the  Cycle  10  operation 
of  the  Maine  Yankee  plant  against  the 
standards  of  10  CFR  50.92  and  has 
determined  they  do  not  involve  a 
significant  hazards  consideration.  The 
licensee's  discussion  is  as  follows. 

These  proposed  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  division  of  the  TS  concerning 
SPERR  into  two  sections  and  the  request 
for  additional  time  to  prepare  the 
supplemental  dose  and  meteorological 
summary  reports  is  strictly  of  an 
administrative  nature  and  does  not 
affect  either  the  type  of  information 
submitted  or  the  methods  used  to 
prepare  it.  The  change  to  the  TS 
concerning  SR  is  also  of  an 
administrative  nature  as  its  purpose  is 
to  clarify  which  sections  of  "TS  3.18  and 
3.17  require  special  reports  subject  to 
the  TS  concerning  SR.  Thus,  these 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Both  of  these  changes  are  of  an 
administrative  nature  and  affect  the 
requirements  for  reporting  data.  One  of 
the  changes  to  specifications  concerns 
the  timing  of  a  report;  the  other  will 
ensure  that  references  within  Technical 
Specifications  are  consistent.  Thus, 
these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

These  changes  are  concerned  with  the 
timing  of  reports  and  references  to 
reports  in  Technical  Specifications. 
These  changes  do  not  affect  the  contents 
of  the  reports  or  the  methods  used  to 
prepare  them.  Therefore,  there  is  no 
reduction  in  a  margin  of  safety. 

Based  en  the  above  discussion,  the 
staff  agrees  with  the  licensee's 
evaluation  and  proposes  to  determine 
that  the  pcoposed  amendment  would 
involve  n«  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  Wiscasset  Maine. 
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Attorney  for  licensee:  J.  A.  Ritscher. 
Esq.,  Ropes  and  Gray,  225  Franklin 
Street.  Boston.  Massachusetts  02210. 

NRC  Project  Director  Ashok  C. 
Thadani. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request  February 
20. 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
Technical  Specification  (TS)  Section 
6.3.1  and  Figure  6.2-2  to  reflect  the 
combined  nuclear  site  organization  for 
Nine  Mile  Point  Unit  1  and  Unit  2.  The 
proposed  change  also  represents  a 
restructuring  of  the  Chemistry  and 
Radiation  Management  Organization. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  The 
licensee  has  presented  its  determination 
of  no  significant  hazards  consideration 
as  follows: 

The  proposed  amendment  to  Figure  6.2-2  of 
the  Technical  Specifications  reflects  the 
combined  nuclear  site  organization  for  Nine 
Mile  Point  Unit  1  and  Unit  2.  The  change  also 
represents  a  restructuring  of  the  Chemistry 
and  Radiation  Management  Organization. 
The  position  of  Supervisor  Chemistry  and 
Radiation  Protection  has  been  divided  into 
two  separate  positions.  The  newly  created 
positions  are  Supervisor  Chemistry  and 
Radiochemislry.  and  Radiation  Protection 
Manager.  This  change  was  made  to  improve 
the  efficiency  and  effectiveness  of  the 
Chemistry  and  Radiation  Management 
Organization. 

The  proposed  revision  to  Section  6.3.1 
requires  the  Radiation  Protection  Manager  to 
meet  or  exceed  the  qualincations  of 
Regulatory  Guide  1.8,  September  1975.  This 
change  clarifies  the  qualifications  for  the 
Radiation  Protection  Manager  and  provides 
consistency  between  the  Nine  Mile  Point  Unit 
1  and  Unit  2  Technical  Specifications. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  incorporates  a 
management  organizational  change  in  the 
Chemistry  and  Radiation  Management 
Organization  to  improve  the  overall 
performance  of  Nine  Mile  Point  Unit  1.  The 
other  proposed  changes  are  purely 
administrative  in  nature.  Therefore,  the 
proposed  amendment  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  widi  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 


This  amendment  reflects  a  change  in  the 
site  organization.  The  functions  and 
responsibilities  of  the  site  organization  will 
remain  the  same.  Therefore,  this  change  does 
not  create  any  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  d}e  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  affect  the 
limiting  conditions  for  operations  as  defined 
in  the  Technical  Specifications. 

The  margin  of  safety  for  Nine  Mile  Point 
Unit  1  will  therefore  be  unaffected. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York. 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr..  Esquire.  Conner  &  Wetterhahn,  Suite 
1050, 1747  Pennsylvania  Avenue,  NW. 
Washington,  DC  20006. 

NRC  Acting  Project  Director: 
Marshall  Grofenhuis. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Scriba  New 
York 

Dates  of  amendment  request:  March 
11, 1987,  as  supplemented  March  16, 
1987. 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Operating  License  No.  NPF-54  included 
a  request  to  delete  license  condition 
2.C.(14)  concerning  the  main  steam 
isolation  valves  (MSIVsl.  Additional 
changes  requested  in  the  referenced 
request  will  be  addressed  in  a  later 
notice.  This  change,  to  delete  license 
condition  2.C.(14),  would  remove  the 
requirements  for  the  licensee  to  report 
on  prototype  testing  of  the  MSIV  ball 
valves  and  to  perform  extra  leak  testing 
of  the  MSIV  ball  valves  as  required  by 
the  license  condition  and  has  been 
requested  to  support  the  change  from 
MSIV  ball  valves  to  MSIV  wye-pattern 
globe  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 


amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  regarding  deletion  of 
license  condition  2.C.(14)  against  these 
standards  specified  in  10  CFR  50.92(c) 
and  determined  that  no  significant 
hazards  considerations  exist  for  the 
reasons  discussed  below.  The  staff 
agrees  with  these  reasons. 

As  discussed  in  Section  6.2.4  of 
Supplement  5  to  the  Safety  Evaluation 
Report  for  NMP-2,  the  prototype  test 
program  and  confirmatory  leak  testing 
were  to  provide  confirmation  of  the 
adequacy  of  the  MSIV  ball  valves  to 
meet  the  design  and  operating 
requirements.  License  condition  2.C.(14) 
of  OL  NPF-54  required  implementation 
of  this  program  and  reporting.  The 
deletion  of  the  requirements  for 
additional  testing  of  these  valves  and 
reporting  in  this  license  condition  is 
administrative  in  nature  and  will  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety  because  these  valves 
will  no  longer  be  used. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposec 
change  to  the  License  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College,  Oswego,  New  York 
13126. 

Attorney  for  licensee:  Mr.  Mark 
Wetterhahn,  Esq.,  Conner  & 
Wetterhahn.  Suite  1050. 1747 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating  Station, 
Unit  I,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  January 
13, 1987.  as  supplemented  by  letter 
dated  March  25, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TSs),  in 
accordance  with  the  licensee's 
application  for  amendment  dated 
January  13, 1987,  as  supplemented  by 
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letter  dated  March  25, 1987,  to  permit  the 
licensee  fa  complete  the  physical 
modifirations.  testing  and  other  actions 
to  Facilitate  connection  of  the  standby 
gas  treatment  s^ystera  (SGTSl  to  the 
refueling  floor  area.  These  changes  to 
the  TS  would  enable  the  licensee  to 
establish  the  operability  of  the  SGTS 
service  to  the  refueling  floor  area>  in 
response  to  the  requireraeats  of  License 
Condition  No.  2.C(14]. 

The  SGTS  has  been  operable  in 
support  of  the  Unit  1  reactor  enclosure 
secondary  containment  integrity  since 
the  issuance  of  the  Unit  1  operating 
license.  A  secondary  containmeat 
completely  encloses  the- Unit  1  and  the 
Unit  2  primary  containments  and  ia 
provided  to  contain  any  leakage  from 
the  primary  containments  for  processing 
by  filtration  systems  prior  to  release. 
The  secondary  containment  is  divided 
into  three  separate  ventilation  zones. 
Zones  I  and  II  consist  of  the  reactor 
enclosures  which  surround  the  primary 
containments  of  Units  1  and  2, 
respectively,  below  the  floor  at 
elevation  352  feet.  Zone  III  consists  of 
the  common  refueling  area  above  the 
floor  at  elevation  352  feet.  A  design, 
basis  of  the  secondary  containment  is 
that  the  conditions  that  could  exist 
following  a-  lo85-of-coolant-accident 
(LOCA)  or  fuel  handling  accident 
require  the  control  of  any  fission 
products  that  may  leak  into  secondary 
containment.  Accordingly,  a  standby  gas 
treatment  system  is  provided  to  collect 
and  exhaust  sufficient  filtered  air  from 
the  reactor  enclosure  or  refueling  aro»  to 
maintain  a  negative  pressure  in  the 
affected  volumes  during  secondary 
containment  isolation. 

The  NRC  staff  concurred  in  SER 
Supplement  Nos.  2  and  3  with  a  request 
by  the  licensee  for  a  scheduled  delay  in 
completion  of  the  connection  of  the 
SGTS  to  the  refueling  floor  area  (Zone 
III).  The  staff  concurred  on  the  basis 
that  Zone  III  is  completely  isolated  from 
the  Unit  1  reactor  enclosure  secondary 
containment  zone,  and  that  Zone  III 
SGTS  operation  is  relied  upon  during 
fuel  handling  and  that  there  would  be  no 
irradiated  fuel  in  the  spent^  fuel  pool 
until  the  first  refueling  outage.  The  staff 
also  established  License  Condition  No. 
2.C(14)  which  prohibited  any  movement 
of  irradiated  fuel  within  the  refueling 
floor  volume  prior  to  connection  of  the 
SGTS.  License  Condition  No.  2.C(14) 
would  be  completely  satisfied  upon  a 
demonstration  of  SGTS  operability 
pursuant  to  the  proposed  Technical 
Specifications  prior  to  the  movement  of 
any  irradiated  fuel  and  prior  to  removal 
of  the  reactor  vessel  head. 


The  f  roposed  changes  ta  the  TS 
consist  of  the  fallowing; 

(a)The  Refueling  Area  Ventilation 
Exhaoat  Duct — Radiation  High  sigrral  [R 
signaU  and  the  Outside  Atmosphere  to 
Refuelfrig  Area  Differential  Pressure- 
Low  signal  (T  signal)  are  presently 
included  in  both  the  primary  ami  the 
secondary  containment  isolation 
actuation  instrumentation  sections  of 
the  TS  Tables  3.3.2-1.  3.  J.2-2  and  4.3:2.1- 
1.  To  eliminate  the  confusion  which 
could  arise  among  plant  operators  frooi 
having  the  P  and  T  signals  reflected  in 
the  primary  and.  secondary  containment 
isolation  sections  of  these  TiableSv  once 
the  refiieling  floor  area  is  served  by  the 
SGTS,  the  ficensee  proposes  to  delete 
the  R  and  T  signals  from  the  primary 
contaiamenl  isolation  section  of  these 
Tables.  The  generation  of  the  R  and  T 
signals  would  be  indicative  of 
conditions  in  the  reactor  enclosure  or 
refueling  floor  area  secondary 
containments  requiring  isolation.  The 
licensee  states  that  these  signals  have 
no  relevance  to  primary  containment 
isolation.  Some  of  the  primary 
containment  isolation  valves  serve  a 
dual  role  in  that  they  assist  in 
establishing  the  isolation  boundary  for 
the  secondary  containment  as  well  as 
the  isolation  boundary  for  the  primary 
containment.  Therefore,  to  avoid  the 
confusion  which  could  arise  in 
determining  the  instrumentation 
operability  requirements  for  the  primary 
containment  isolation  function  based  on 
operability  concerns  affecting  only  the 
secondary  containment  isolation 
functien,  the  licensee  proposes  to  delete 
operability  requirements  for  R  and  T 
signals  from  the  primary  containment 
isolation  function  in  these  TS  Tables.  No 
change  is  made  to  the  physical  design  or 
hardware  of  the  primary  containment 
isolation  system  and  the  R  and  T  signals 
will  actuate  all  isolation  valves  required 
for  secondary  containment  isolation 
including  those  valves  which  serve  a 
dual  role  as  primary  containment 
isolation  valves.  The  specification  for 
the  R  and  T  signals,  the  setpoints,  the 
response  times  and  the  surveillance 
requirements  will  continue  to  be 
included  in  the  secondary  containment 
isolation  secHon  of  TS  Tables  3.3.2-1. 
3.3.2-2,  3.3.2-3  and  4.3.3.1-1. 

(b)  With  the  proposed  changes,  the 
SGTS  will  be  prepared  to  serve  the  Unit 
1  and  the  Unit  2  Reactor  Enclosure 
Secondary  Containment  (Zones  I  and  11) 
and  the  Refueling  Floor  Area  (Zone  III]. 
Accordingly,  the  single  Manual  Isolation 
Signal  in  TS  Tables  3.3.2-1,  3.3.2-2. 
3.3.2-3  and  4.3.2.1-1  is  proposed  to  be 
dividied  into  a  Reactor  Enclosure 


Manual  Initiation  and  a  Refueling  Area 
Manual  initiaition  signal. 

(c)  Signals  R  and  T  are  provided  to 
actuate  conlainnsent  isolation  ralVeslor 
the  drywell  purge  supply  and  exhaust 
lines  and  for  the  suppression  pool  purge 
supply  and  exhaust  lines  and  severaJ 
associated  notes  are  updated  inTS 
Table  3.6.3-1.  These  signals  are 
provided  to  isolate  these  primary 
containment  lines  and  tfass  permit 
alignment  of  the  SGTS  to  the  refueling 
area  in  the  event  of  conditions  m  the 
refueiing  area  which  reqmre  the  SGTS 
to  process  effluent  froia  the  refueling 
area.  Four  of  these  valves,  as  indicated 
by  the  addiiion.  of  Note  33.  also  crasist  in 
establishing  the  refueling  area 
secondary  containment  isolation 
boundary  as  well  as  assist  in 
establishing  the  pronary  containment 
isolation  boundary  in  response  to  other 
signals. 

(d)  Slide  gate  dampers  are  proposed 
to  be  added  to  Spedfication  3/4.&.5  to 
manually  isolate  any  zone  from  the 
SGTS  in  the  event  that  its  secondary 
isolation  system  is  not  in  service,  thus 
preventing  any  valve  failures  from 
connecting  the  SGTS  to  an  area  which 
cannot  be  brought  under  SGTS  pressure 
controL 

(e)  Signjds  R  and  T  are  provided  to 
two  of  the  drywell  purge  exhaust  valves 
listed  m  both  Table  3.8.5.2.1-1  and  Table 
3.6.5.2.2-1.  The  R  and  T  signals  are 
provided  to  these  valves  since  they 
assist  in  establishing  the  secondary 
containment  isolation  boundary  and 
enable  the  SGTS  to  be  aligned  to  the 
appropriate  secondary  contairunent 
when  required. 

(f)  Eight  drywell  and  suppression  pool 
inboard  and  outboard  exhaust  line 
isolation  valves  and  their  isolation 
signals  are  added  to  Table  3.6.5.2.2-1  to 
complete  the  establishment  of  the 
refuehng  area  secondary  containment 
boundary.  Four  of  these  valves  are  Unit 
1  valves  w^ich  serve  a  dual  role  in 
establishing  the  refueling  area 
secondary  contaiimient  isolation 
boundary  as  well  as  the  primary 
containment  isolation  boundary  as 
designated  by  Note  33  in  Table  3.6.3-1. 
Four  of  these  valves  are  Unit  2  valves  in 
lines  that  »re  sealed  off  by  blind  flanges 
while  Unit  2  construction  is  ongoing  and 
therefore  are  not  required  to  be  active, 
operable  valves  until  Unit  2  construction 
is  completed. 

(g)  The  surveillance  requirements  in 
TS  4.61.5.3  are  revised  to  reflect  the 
required  SGTS  flowrates,  pressure  drop, 
drawdown  vacuum  and  drawdown  time 
for  SGTS  serving  the  Unit  1  and  2 
reactor  enclosures  (Zones  I  and  11]  and 
refueling  area  (Zone  III).  The 
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specification  for  the  Unit  2  reactor 
enclosure  will  become  effective  upon 
completion  of  construction  and  licensing 
of  Unit  2  as  noted  by  a  footnote  at  the 
bottom  of  page  3/4  6-53. 

(h)  The  BASES  to  the  TS  are  also 
modified  to  reflect  the  SGTS  capability 
to  serve  Unit  1  and  2  reactor  enclosure 
(Zones  I  and  II)  and  the  refueling  area 
(Zone  III). 

The  licensee  added  a  vent  in  the 
SGTS  ductwork  to  balance  the  SGTS 
airflow  from  the  reactor  enclosure  and 
refueling  area  when  both  zones  are 
connected  to  the  common  SGTS  at  the 
same  time.  The  licensee  states  that  this 
vent  does  not  change  any  response 
modes  or  design  bases  of  the  SGTS.  The 
licensee  also  relocated  the  HPCI 
Barometric  Condenser  Vacuum  Pump 
Discharge  from  the  SGTS  duct  to  the 
reactor  enclosure  equipment 
compartment  exhaust  system.  The 
licensee  states  that  this  relocation 
would  not  result  in  radiological 
consequences  greater  than  previously 
evaluated. 

BasJs  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  submittal.  The 
staff's  evaluation  of  the  proposed 
changes  is  provided  below. 

Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  accidents  that  are  relevant  to  the 
proposed  changes  are  the  loss-of- 
coolant-accident  (LOCA)  and  the  fuel 
handling  accident  which  were 
previously  analyzed  in  FSAR  sections 
15.6  and  15.7,  respectively.  The  proposed 
changes  would  result  in  completion  of 
construction  of  the  SGTS  to  Zone  III  by 
the  installation  of  ductwork,  dampers, 
controls,  filters,  instrumentation  and 
reflection  of  the  requirements  for  this 
equipment  in  the  TS.  The  SGTS  fans 
would  also  be  increased  in  capacity  to 
enable  the  SGTS  to  serve  all  zones 
simultaneously,  if  required. 


The  principal  SGTS  factors  affecting 
the  consequences  of  a  LOCA  are  not 
changed  significantly.  The  minimum 
flow  rate  analysis  basis  for  each  reactor 
enclosure  secondary  containment  is 
maintained  at  2800  cfm,  the  drawdown 
time  proposed  for  the  modified  SGTS  for 
Zones  I  and  II  is  maintained  at  the  121 
second  value  as  in  the  previous  safety 
analysis,  the  drawdovra  vacuum  is 
unchanged  and  the  SGTS  filter 
efficiencies  are  maintained.  Therefore, 
the  results  of  the  licensee's  analysis  of 
the  LOCA  consequences  in  the  FSAR 
are  unchanged.  None  of  the  proposed 
changes  are  proposed  to  affect  the 
integrity  or  the  operation  of  the  reactor 
coolant  pressure  boundary.  On  these 
bases  the  staff  concludes  that  the 
proposed  changes  do  not  increase  the 
probability  or  consequences  of  a  LOCA. 
The  principal  SGTS  factors  affecting  the 
consequences  of  a  fuel  handling 
accident  are  also  not  changed 
significantly  as  sufficient  SGTS  flow 
rate  is  provided  to  drawdown  the 
refueling  floor  area  to  the  previously 
specified  negative  pressure  and  the 
SGTS  filter  efficiencies  are  maintained. 
The  additional  instrumentation  and 
revised  surveillance  requirements  serve 
to  ensure  that  the  containment  isolation 
system  and  SGTS  design  basis  specified 
in  the  FSAR  to  isolate  affected  areas 
and  process  any  releases  will  be  met. 
None  of  the  proposed  SGTS  changes 
would  significantly  increase  the 
probability  of  a  fuel  handling  accident 
since  the  proposed  changes  do  not 
impact  the  handling  frequencies,  the 
design  of  systems,  procedures  or  other 
factors  relevant  to  the  handling  of  fuel 
Standard  2 — Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
From  Any  Accident  Previously 
Evaluated. 

The  loss-of-coolant-accident  and  the 
fuel  handling  accident  for  which  the 
SGTS  is  designed  to  respond  were 
previously  analyzed  in  the  FSAR.  The 
proposed  changes  will  extend  the 
capability  of  the  SGTS  from  the  Unit  1 
reactor  enclosure  secondary 
containment  to  the  Unit  2  reactor 
enclosure  secondary  containment  (when 
it  is  declared  operable)  and  to  the 
refueling  area  as  analyzed  in  the  FSAR 
and  are  also  consistent  with  the  design 
basis  set  forth  in  the  FSAR.  The 
response  of  the  SGTS  to  the  LOCA  and 
the  fuel  handling  accidents  will  not  be 
significantly  different  from  the  response 
defined  in  the  FSAR.  The  proposed  TS 
changes  reflect  the  upgraded  SGTS  fan 
capability,  the  instrumentation  required 
for  an  operable  SGTS  refueling  area 
capability  and  clarifications.  No  other 
changes  to  the  plant  design,  operation  or 
limiting  conditions  for  operation  are 


involved.  Thus,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Standard  3 — Involve  a  Significant 
Reduction  In  a  Margin  of  Safety. 

The  principal  factors  affecting  the 
margin  of  safety  are  not  changed 
significantly  from  those  described  in  the 
FSAR  and  the  current  TS.  Proposed 
SGTS  operation  for  the  reactor 
enclosure  secondary  containments 
would  involve  the  same  fan  flow  rate 
basis,  the  same  drawdown  time,  the 
same  drawdown  negative  pressure, 
essentially  equivalent  filter  efficiencies 
and  equivalent  containment  isolation 
capabilities.  Proposed  SGTS  operation 
for  the  refueling  area  involves  sufficient 
fan  flow  rate  to  ensure  the  same 
drawdown  negative  pressure, 
essentially  equivalent  filter  efficiencies 
and  the  addition  of  containment 
isolation  signals  to  the  appropriate 
valves  to  ensure  meeting  the  FSAR 
isolation  design  basis.  The  licensee 
states  that  reviews  have  been  performed 
which  support  its  conclusions  that  there 
will  be  no  effect  on  the  post-LOCA 
doses  previously  evaluated  in  the  FSAR 
and  that  the  safety  related  mode  of  the 
SGTS  following  a  LOCA  or  fuel 
handling  accident  will  not  be  affected. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  changes 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

On  the  bases  discussed  above  the 
staff  proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazard  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn.  1747  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20006. 

NRC  Project  Director:  Walter  R. 
Butler. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating  Station, 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  February 
11, 1987. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  for  the 
Limerick  Generating  Station,  Unit  1  by 
revising  the  current  requirement  of  TS 
3.9.2  and  Table  3.3.6-1  for  a  minimum 
Source  Range  Monitor  (SRM)  detector 
count  rate  when  16  or  fewer  fuel 
assemblies  are  in  the  reactors. 

The  licensee  has  scheduled  the  first 
refueling  outage  to  begin  on  May  16, 
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1987.  During  the  outage,  a  complete  core 
offloading  is  planned  in  order  to  more 
efficiently  complete  and  accommodate 
refueling  outage  work.  The  fuel 
assemblies  adjacent  to  the  Source  Range 
Monitors  (SRMs),  being  the  last  fuel 
assemblies  to  be  removed,  would  cause 
the  loss  of  SRM  detector  count  rate 
contrary  to  the  requirements  of  the 
current  TS  3/4.9.2,  which  requires  that  a 
minimum  SRM  detector  count  rate  be 
maintained  at  all  times  during  core 
alterations.  This  application  requests  a 
revision  to  the  requirement  for  a 
minimum  SRM  count  rate  when  sixteen 
or  fewer  assemblies  are  in  the  core  so  as 
to  permit  complete  core  offloading.  The 
proposed  TS  changes  consist  of  a 
footnote  to  be  added  to  the  bottom  of 
pages  3/4  3-59,  3/4  9-3  and  3/4  9-4.  The 
footnote  allows  the  SRM  count  rate  to 
decrease  below  3.0  cps  (0.7  cps  when  the 
signal-to-noise  ratio  is  greater  than  or 
equal  to  2)  wherever  sixteen  or  fewer 
fuel  assemblies  are  in  the  core  adjacent 
to  the  SRMs.  A  change  is  also  made  to 
the  TS  BASES  3/4.9.2  which  further 
describes  how  the  fuel  is  to  be  offloaded 
and  reloaded  without  the  currently 
required  minimum  SRM  count  rate. 
The  licensee  states  that  the  SRM 
system  provides  neutron  flux 
information  during  startup  and  low  flux 
level  operations,  monitors  neutron  flux 
level  during  refueling  operations, 
provides  protection  against  high  neutron 
flux  during  the  approach  to  criticality 
and  monitors  neutron  flux  through  the 
overlap  into  the  Intermediate  Range 
Monitoring  System.  The  SRM  functions 
addressed  by  the  proposed  amendment 
are  related  to  its  use  in  the  refueling 
mode. 

The  licensee  states  that  the  necessity 
for  maintaining  a  minimum  count  on  the 
SRMs  at  all  times  is  based  on  the  most 
conservative  evaluation  which  includes 
fresh  fuel  loaded  in  the  initial  fuel  cycle. 
A  multiplying  medium  with  no  neutrons 
present  forms  the  basis  for  an  accident 
scenario  in  which  reactivity  is  gradually 
but  inadvertently  added  until  the 
medium  is  highly  supercritical.  No 
neutron  flux  would  be  evident  since 
there  are  no  neutrons  present  to  be 
multiplied.  The  introduction  of  some 
neutrons  at  this  point  would  cause  the 
core  to  undergo  a  sudden  power  burst, 
rather  than  a  gradual  startup,  with  no 
warning  from  the  nuclear 
instrumentation.  The  licensee  states  that 
this  scenario  is  of  great  concern  when 
loading  fresh  fuel,  but  is  of  much  lesser 
concern  when  loading  irradiated  fuel. 
Irradiated  fuel  continuously  produces 
neutrons  by  spontaneous  fission  of 
certain  plutonium  isotopes,  photofission, 
and  photo  disintegration  of  deuterium 


naturally  present  in  the  moderator.  The 
neutron  production  in  irradiated  fuel  is 
normally  great  enough  to  meet  the 
miiiimum  count  for  a  full  core  after  a 
refueling  outage  with  the  neutron  startup 
source  removed. 

The  licensee  states  that  the  proposed 
amendment  guarantees  the  indication  of 
the  presence  of  neutrons  in  the  core 
because  it  requires  the  first  assemblies, 
which  will  always  be  loaded  next  to  the 
SRMs.  to  produce  the  minimum  required 
count  rate  on  that  SRM.  If  the  first  four 
assemblies  fail  to  produce  the  minimum 
required  count  rate  on  that  SRM,  the 
loading  operation  must  be  stopped  in  the 
quadrant. 

During  the  refueling,  the  refueling 
operations  system  interlocks  and  the 
design  of  the  control  rod  provide  the 
pritnary  assurance  that  inadvertent 
criticality  does  not  occur.  Inadvertent 
criticality  was  evaluated  in  Chapter  15 
of  the  Final  Safety  Analysis  Report 
which  analyzed  four  reactivity 
anomalies  as  discussed  below.  The 
licensee  further  states  that  lack  of  the 
minimum  required  count  rate  on  the 
Source  Range  Monitors,  whenever 
sixteen  or  fewer  fuel  assemblies  are  in 
tha  core,  does  not  decrease  the  margin 
of  safety  during  core  offloading/ 
reloading  because  the  control  rod  design 
rather  than  the  SRMs  precludes  removal 
of  a  control  rod  prior  to  first  removing 
the  four  adjacent  fuel  assemblies  and 
because  the  refueling  system  interlocks, 
rather  than  the  SRM.  also  preclude 
inadvertent  criticality. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c].  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

(1)  Core  offloading,  reloading  and 
operation  of  the  plant  in  accordance  with  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Inadvertent  criticality  concerns  were 
evaluated  in  the  Limerick  Generating  Station 


Final  Safety  Analysis  Report  (Chapter  15). 
including  the  following  anomalies: 

•  A  Control  Rod  Removal  Error  During 

Refueling 

•  A  Second  Control  Rod  Removal  or 

Withdrawal 

•  A  Fuel  insertion  with  the  Control  Rod 

Withdrawn 

•  A  Control  Rod  Removal  Without  the  Fuel 

Removed 
The  design  of  the  control  rods,  coupled 
with  the  existing  refueling  system  interlocks, 
precludes  inadvertent  criticality  in  each  of 
the  above  cases.  The  evaluation  of  each  case 
did  not  take  credit  for  the  Source  Range 
Monitors,  nor  does  the  control  rod  design  or 
the  refueling  system  interlocks  depend  on  the 
Source  Range  Monitors  for  safe  operation. 

Therefore,  amending  the  Technical 
Specifications  to  allow  the  SRM  indication  to 
drop  below  the  minimum  required  count  rate 
whenever  there  are  sixteen  or  fewer  fuel 
assemblies  in  the  core  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Core  offloading,  reloading  and 
operation  of  the  plant  in  accordance  with  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  SRMs  assure  that  the  neutron  flux 
level  infiormation  is  always  available  during 
startup  and  when  core  alterations  are  being 
accomplished.  By  stipulating  that  fuel 
assemblies  remain  adjacent  to  each  SRM 
until  all  other  fuel  assemblies  have  been 
removed  from  that  quadrant,  neutron  flux       | 
information  remains  available  until  the  lack  j 
of  fuel  eliminates  the  need  for  such  I 

information.  During  reloading,  irradiated  fuel 
assemblies  are  first  placed  adjacent  to  the 
SRMs  so  that  flux  information  is  available  as 
fuel  is  loaded.  Elimination  of  the  requirement 
to  maintain  a  source  of  information  when  the 
need  for  the  information  would  no  longer  be 
required  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Core  offloading,  reloading  and 
operation  of  the  plant  in  accordance  with  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

After  all  fuel  assemblies  in  a  quadrant 
have  been  removed  from  the  core  (except  for 
those  adjacent  to  the  SRMs).  the  SRMs  would 
no  longer  be  required  in  that  quadrant. 
During  reloading,  two,  three  or  four  irradiated 
fuel  assemblies  are  placed  adjacent  to  each 
SRM  until  neutron  flux  indication  is  obtained. 
Because  of  the  physical  configuration  of  the 
velocity  limiter  which  was  incorporated  into 
the  control  rod  design,  removing  the  control 
rod  prior  to  removing  the  adjacent  fuel 
assemblies  is  not  physically  possible  with  the 
existing  refueling  equipment.  Further,  the 
refueling  system  interlocks  prevent  a  second 
control  rod  withdrawal  if  one  control  rod  is 
already  withdrawn.  Shutdown  margin 
demonstrations  at  the  beginning  of  fuel  cycle 
conditions  assures  subcriticalily  with  the 
most  reactive  control  rod  fully  withdrawn. 
This  reactivity  characteristic  has  been  a 
basic  assumption  in  the  analysis  of  plant 
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performance  and  was  demonstrated  at  the 
time  of  initial  fuel  loading.  (See  Technical 
Specification  Bases,  page  B  3/4  1-1.)  All 
control  rods  must  be  fully  inserted  during 
reloading  to  preclude  placing  fuel  in  a  cell 
which  does  not  contain  a  control  rod. 
Interlocks  prevent  fuel  movement  when  a 
control  rod  is  withdrawn  and  also  blocks  rod 
motion  if  the  refueling  platform  is  over  the 
core. 

Therefore,  based  on  the  discussions  above, 
allowing  the  SRM  count  rate  to  drop  below 
the  minimum  required  count  rale  when  there 
are  sixteen  or  fewer  fuel  assemblies  in  the 
core,  does  not  involve  a  significant  reduction 
in  a  margin  of  safety  because  the  control  rod 
design  and  the  refueling  system  interlocks, 
rather  than  the  SRMs,  preclude  inadvertent 
criticality. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Based  on  this 
review,  the  staff  therefore  proposes  to 
determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
VVetterhahn,  1747  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20006. 

NRC  Project  Director  Walter  R. 
Butler. 

Philadelphia  Electric  Company.  Docket 
No.  50-352.  Limerick  Generating  Station. 
Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request  February 
25, 1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  for  the 
Limerick  Generating  Station,  Unit  1  by 
providing  an  extension  of  30  days  in  the 
current  60  day  requirement  of  TS  6.9.1.8 
for  filing  the  SemiAnnual  Effluent 
Release  Report.  The  Current  Technical 
Specification  6.9.1.8  requires  that  the 
Semiannual  Effluent  Release  Report 
covering  the  previous  six  months  of 
operation  shall  be  submitted  within  60 
days  after  January  1  and  July  1  of  each 
year.  The  licensee  states  that  the 
extension  is  appropriate  for  the 
following  reasons: 

This  schedule  presents  difficulties  in  that 
the  data  from  which  this  report  is  developed 
is  dependent  on  the  analyses  of  certain 
isotopes  which  may  take  a  significanl  period 
of  time  to  complete.  The  length  of  time  which 
it  takes  to  deliver,  analyze  and  receive  the 
results  of  the  analyses  does  not  provide 
sufficient  time  for  Licensee's  proper 


preparation  and  final  review  of  the  report 
within  the  required  80  day  period. 

For  example,  a  time  period  of 
approximately  one  week  is  required  for  the 
collection,  packaging,  and  shipment  of  the 
sample  to  the  vendor's  laboratory  located  off- 
site.  The  time  period  from  receipt  of  the 
effluent  sample  by  the  analytical  laboratory 
to  the  issue  of  final  data  to  Licensee  is 
approximately  45  days.  This  turn-around  lime 
is  typical  of  an  analysis  of  this  type  because 
of  the  time  required  to  perform  certain 
portions  of  the  analysis.  Additionally,  this 
analysis  is  performed  during  a  time  of 
heavier  than  normal  workload  for  the 
laboratory  due  to  receipt  of  similar  samples 
from  many  other  utilities  requiring  similar 
analysis  to  meet  the  same  semiannual 
deadlines.  Any  unforeseen  delay  in  the 
analyses  would  result  in  the  necessity  to 
submit  an  incomplete  report  in  order  to  meet 
the  60  day  reporting  period.  A  follow-up 
report  containing  the  delayed  data  can  be 
provided  but  does  impose  an  added 
dimension  to  docketing,  filing  and  later 
recovery  of  all  the  data  by  interested  parties. 

For  the  reason  discussed  above  Licensee 
requests  that  the  time  period  in  Technical 
Specification  6.9.1.8  on  page  6-17  and  on  page 
6-18  be  changed  from  60  days  to  90  days.  The 
additional  30  days  to  submit  the  Semiannual 
Effluent  Release  Report  will  ensure  that  an 
adequate  period  of  time  is  available  to 
analyze  the  samples,  receive  and  review  the 
data,  prepare  a  report,  and  provide  a 
reasonable  amount  of  time  for  review  by 
Licensee's  management  and  technical  staffs 
and  to  identify  and  correct  errors.  This 
additional  time  period  will  eliminate  the  need 
for  follow-up  reports  and  reduce  errors  and 
omissions  caused  by  compressed  review 
time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

Operation  of  the  Limerick  Generating 
Station  Unit  1  in  accordance  with  this  change 
would  not: 

1.  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  collection 
and  analysis  of  routine  plant  data,  and  the 
preparation  time  to  transmit  the  information 
to  the  NRC  is  independent  of  plant  design 


and  operational  characteristics  that  can 
impact  potential  accidents.  Significant 
increases  in  radiological  effluent  releases 
that  may  be  indicative  of  an  inherent  defect 
in  plant  design  or  operation,  are  reported 
promptly  under  the  provisions  of  10  CFR 
50.72. 10  CFR  20.403  and  10  CFR  50.73  and  are 
therefore  not  impacted  by  this  amendment 
request; 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed  because  the  routine 
collection  and  transmittal  of  data  does  not 
establish  a  potential  new  accident  precursor: 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the  transmittal  of 
these  routine  plant  data  does  not  impact  the 
health  and  safety  of  the  public. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Based  on  this 
review,  the  staff,  therefore,  proposes  to 
determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue. 
NW..  Washington,  DC  20006. 

NRC  Project  Director.  Walter  R. 
Butler. 

Public  Service  Company  of  Colorado. 
Docket  No.  50-267,  Fort  St.  Vrain 
Nuclear  Generating  Station,  Platteville, 
Colorado 

Date  of  amendment  request: 
September  24, 1986. 

Description  of  amendment  request: 
This  proposed  change  separates  the 
"loss  of  off-site  power"  test  described  in 
Surveillance  Requirement  5.6.1  into  two 
portions.  In  one  portion  of  the  test,  the 
automatic  start  feature  of  the  diesel 
generator  is  tested.  In  the  second 
portion,  the  load  sequencers  are  tested. 
The  purpose  of  this  change  is  to  improve 
plant  reliability  by  not  introducing 
transients  into  the  electrical  power 
system  during  plant  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Neither  the  probability  nor 
consequences  of  accidents  previously 
evaluated  have  been  affected  by  this 
proposed  Technical  Specification 
change.  The  frequency  of  performing  the 
presently  required  surveillance  is 
reduced  from  twice  annually  to  once  per 
refueling  cycle.  The  emergency  diesel 
generator  surveillance  verifying 
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automatic  start  and  run  features,  but  not 
requiring  load  shedding  and  subsequent 
reenergization  of  loads,  is  still  proposed 
to  be  performed  twice  annually.  Thus, 
emergency  generator  operability  is 
affirmed  semiannually  by  proper 
operation  of  the  loss  of  power  sensing 
circuits  and  auto-start  capability. 

The  possibility  of  a  new  or  different 
kind  of  accident  from  those  previously 
evaluated  has  not  been  introduced.  The 
proposed  testing  still  verifies  diesel 
generator  operability  using  previously 
used  and  understood  tests,  but  reduces 
the  frequency  of  power  disruptions  to 
essential  loads. 

No  margins  of  safety  have  been 
reduced  as  a  result  of  the  proposed 
surveillance  changes.  The  proposed 
changes  in  surveillance  testing  involve 
testing  already  performed  with  well 
understood  effects  on  the  plant. 

Based  on  the  evaluation  provided 
above,  it  is  the  staffs  initial 
determination  that  operation  of  Fort  St. 
Vrain  in  accordance  with  the  proposed 
changes  will  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  any 
margin  of  safety.  Therefore,  the  staff 
proposes  to  determine  that  this 
proposed  change  would  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley.  Colorado. 

Attorney  for  licensee:  Bryant 
O'Donnell,  Public  Service  Company  of 
Colorado,  P.O.  Box  840,  Denver, 
Colorado  80201-0840. 

NRC  Project  Director:  Herbert  N. 
Berkow. 


Public  Service  Electric  and  Gas 
Company.  Docket  Nos.  50-272  and  50- 
311.  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2.  Salem  County.  New 
Jersey 
Date  of  amendments  request:  October 

3, 1986. 
Description  of  amendments  request: 

Section  5.3.1  of  the  Technical 
Specifications  identifies  a  maximum 
total  fuel  rod  weight  of  1766  grams  of 
uranium.  Recent  improvements  to  the 
fuel  design  (including  chamfered  pellets 
with  a  reduced  dish  and  a  nominal 
density  increase)  have  increased  fuel 
rod  weight  slightly.  The  weight 
increases  have  caused  the  maximum 
fuel  rod  weight  to  exceed  the  specified 
maximum  value  of  1766  grams.  This 
proposed  change  would  delete  the 
specified  maximum  weight  limit  to  allow 
the  current  fuel  to  be  in  compliance  with 


the  Salem  1  and  2  Technical 
Specifications. 

The  proposed  change  would  permit 
the  use  of  assemblies  with  fuel  rods  over 
the  weight  limit  and  also  reflects  the 
relative  insensitivities  of  this  technical 
specification  parameter  in  the  safety 
analyses.  It  is  judged  that  this  weight 
difference  does  not  have  a  significant 
impact  on  the  safety  analyses. 
Therefore,  deletion  of  the  Design 
Features  fuel  rod  weight  limit  is  not 
significant  to  the  safe  operation  of  the 

plant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Public  Service  Electric  and  Gas 
Company  and  Westinghouse  Electric 
Corporation  have  performed  analyses 
justifying  the  use  of  assemblies  with  fuel 
rods  over  the  weight  limit.  These 
analyses  were  provided  in  our  letter 
NLR-N86057.  dated  April  25. 1986. 

In  support  of  this  proposed  change  to 
Technical  Specification  5.3.1. 
Westinghouse  has  performed  an 
additional  evaluation,  which  finds  that 
the  weight  limit  is  not  significant  to  the 
safe  operation  of  the  plant. 

Although  a  number  of  safety  analyses 
are  affected  indirectly  by  fuel  weight, 
the  analyses  are  more  sensitive  to  fuel 
conflguration.  length,  enrichment  and 
physical  design,  which  are  also  specified 
in  the  plant  Technical  Specifications. 
The  Technical  Specifications  limit 
power  and  power  distribution,  thus 
controlling  the  fission  rate  and  the  rate 
of  decay  heat  production.  Fuel  rod 
weight  does  not  have  any  direct  bearing 
on  the  power  limits,  power  operating 
levd,  or  decay  heat  rate.  The 
composition  of  the  fuel  is  closely 
monitored  to  assure  acceptable  fuel 
performance.  The  fuel  weight  changes 
that  could  be  made  without  Technical 
Specification  limit  are  not  of  sufficient 
magnitude  to  cause  a  significant 
difference  in  fuel  performance  as 
analyzed  by  Westinghouse.  There  are  no 
expected  observable  changes  in  normal 
operation  due  to  the  noted  fuel  rod 
weight  changes,  and  the  remaining  fuel 
parameters  listed  in  the  Technical 
Specifications  are  considered  in  the 
Reload  Safety  Evaluation. 

Therefore,  the  proposed  change  would 
not  involve  a  significant  hazards 
consideration  because  facility  operation 
in  accordance  with  this  change  would 
not: 


li.  Involve  a  significant  increase  in  the 
prcjbability  or  consequences  of  an  accident 
praviously  analyzed.  The  deletion  of  the  fuel 
rod  uranium  weight  limit  does  not 
sijiificantly  increase  the  probability  or 
consequences  of  previously  evaluated 
accidents.  The  variation  in  fuel  rod  weight 
thit  can  occur  even  without  a  Technical 


Specification  limit  is  small  based  on  other 
fuel  design  constraints,  e.g.,  rod  diameter,  gap 
size,  UO-2  density  and  active  fuel  length,  all 
of  which  provide  some  limit  on  the  variation 
in  rod  weight.  The  current  safety  analyses  are 
not  based  directly  on  the  fuel  rod  weight,  but 
rather  on  design  parameters  such  as  power 
and  fuel  dimensions.  These  parameters  are 
either  not  affected  at  all  by  fuel  rod  weight, 
or  are  only  slightly  affected.  However,  a 
review  of  design  parameters  which  may  be 
affected  indicates  that  such  an  insignificant 
change  in  fuel  weight  does  not  cause  other 
design  parameters  to  exceed  the  values  I 

assumed  in  the  various  safety  analyses,  or 
cause  acceptance  criteria  to  be  exceeded. 
The  effects  are  not  significant  with  respect  to 
measured  nuclear  parameters  (power,  power 
distribution,  nuclear  coefficients),  which 
remain  within  their  Technical  Specification 
limits.  Thui,  it  is  concluded  that  the 
Technical  Specification  modification  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  creation  of  a  new, 
different  kind  of  accident  from  any 
previously  evaluated  accident  is  not 
considered  a  possibility.  All  of  the  fuel 
contained  In  the  fuel  rod  is  similar  to  and 
designed  to  function  similar  to  previous  fuel.       I 

3.  Involve  a  reduction  in  a  margin  of  safety. 
The  margin  of  safety  is  maintained  by 
adherence  to  other  fuel-related  Technical 
Specification  limits  and  the  FSAR  design 
bases.  The  deletion  of  5.3.1  does  not  directly 
affect  any  safety  system  or  the  safety  limits, 
and  thus  does  not  affect  the  plant  margin  of 
safety. 

Therefore,  the  staff  proposes  to 
determine  that  the  proposed  changes  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room  I 

location:  Salem  Free  Library.  122  West 
Broadway,  Salem.  New  Jersey  08079. 

Attorney  for  licensee:  Conner  and 
Wetterhann.  Suite  1050. 1747 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20006. 

NRC  Project  Director:  Victor  Nerses, 
Acting  Director. 

Tennessee  Valley  Authority.  Dockets 
Nos.  50-259,  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant.  Units  1.  2  and  3. 
Limestone  County,  Alabama  ) 

Date  of  amendment  request:  February       \ 
11. 1987. 

Description  of  amendment  request: 
The  proposed  changes  in  the  Technical 
Specifications  (TS)  would  revise  the 
limiting  conditions  for  operations  (LCO) 
to  require  that  a  later  standard  be  used 
for  iodine  testing  and  analysis  of 
charcoal  filter  samples.  More 
specifically,  the  proposed  TS  change 
would  reference  test  method  ASTM 
D3803  instead  of  ANSI  N510-1975  now 
currently  specified  in  the  Browns  Ferry 
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TS  for  laboratory  tests  to  acmonstrate 
methyl  iodide  removal  by  carbon  filter 
samples.  The  requested  change  is 
needed  to  reflect  the  proper  test  method 
since  the  current  reference  test 
procedure  (ANSI  N510-1975)  is  for  new 
charcoal  filters  whereas  the  NRC 
Regulatory  Guide  1.52  refers  to  ASTM 
D3803  for  testing  samples  of  both  new 
and  used  charcoal  filters  and  their 
iodine  filtering  capacity.  This  issue  was 
raised  by  the  NRC  staff  in  Inspection 
and  Enforcement  Report  85-57.  These 
tests  are  required  by  the  TS  for  charcoal 
filters  in  the  Standby  Gas  Treatment 
System,  Control  Room  Emergency 
Ventilation,  and  Primary  Containment 
Purge  System  in  order  to  determine 
when  charcoal  filters  need  replacement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  of  determing  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated,  or  [Z]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

This  proposed  amendment  does  not  affect 
the  probability  or  possibility  of  any  accident 
previously  evaluated  since  it  only  deals  with 
a  test  method  for  laboratory  analysis  of 
charcoal  filter  samples.  No  plant  equipment 
or  operational  procedures  will  be  modified  as 
a  result  of  this  amendment.  The  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
since  it  will  only  result  in  more  accurate 
surveillance  testing  of  the  iodide  removal 
capabilities  of  the  charcoal  filters.  The 
margin  of  safety  will  not  be  reduced  since  the 
Technical  Specifications  will  only  be  changed 
to  reference  a  proper  testing  method  which 
provides  more  accurate  and  conservative 
results. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  and  agrees  with  the 
licensee's  analysis. 

The  staff,  therefore,  proposes  to 
determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 
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Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  Commerce  Avenue,  E  llB  33C. 
Knoxville.  Tennessee  37902. 

NRC  TVA  Projects  Assistant  Director: 
John  A.  Zwolinski. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
August  26, 1986. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Vermont  Yankee  Technical 
Specifications  with  respect  to  certain 
surveillance  requirements  and  Limiting 
Conditions  for  Operation.  These 
changes  would: 

1.  Revise  Emergency  Core  Cooling 
System  actuation  instrumentation 
requirements  (Table  3.2.1  and  4.2.1)  to 
provide  actual  instrument  numbers 
rather  than  an  undefined  number,  and 
make  the  trip  setting  the  same  for 
common  instruments  which  provide 
inputs  to  different  systems. 

2.  Revise  calibration  requirements  for 
the  Reactor  Vessel  Shroud 
instrumentation  input  to  the  Emergency 
Core  Cooling  Systems  to  reflect  the 
replacement  of  level  and  pressure 
switches  with  analog  loops. 

3.  Delete  an  inapplicable  reference 
note  from  the  Table  of  Test  and 
Calibration  Frequencies.  (Table  4.2.1 
through  4.2.6) 

4.  Revise  the  Limiting  Condition  for 
Operation  and  Bases  for  operation  with 
one  of  the  Pressure  Suppression 
Chamber — Reactor  Building  Vacuum 
Breaker  Systems  out  of  service  to  better 
clarify  the  intent  of  the  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFR  50.92  and  has 
determined  the  following: 

1.  The  proposed  changes  to  .  .  .  Tables 
3.2.1  and  4.2.1  .  .  .  provide  instrument  tag 
numbers  which  will  improve  the  clarity  of  the 


Technical  Specifications.  The  revisions  to  the 
trip  level  setpoints  listed  in  Table  3.2.1  of  the 
Technical  Specifications  also  reflect  the 
replacement  of  level  and  pressure  switches 
with  analog  instruments.  This  change 
improves  the  consistency  of  the  Technical 
Specifications  for  instruments  common  to 
more  than  one  system.  Replacement  of 
switches  with  more  reliable  instrumentation 
improves  plant  reliability  and  does  not 
change  the  design  basis,  protective  function, 
redundancy,  or  logic  of  the  original  system. 
As  such,  this  change  does  not  impact  the 
probability  or  consequences  of  any  accident 
previously  evaluated,  nor  does  it  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
considered.  Further,  no  change  in  any  plant 
safety  margin  is  required  for  the  reasons 
stated  above. 

2.  The  proposed  changes  to  [Reactor  Vessel 
Shroud  Instrumentation  Input]  revise  the 
surveillance  and  calibration  requirements  in 
Table  4.2.1  to  reflect  the  replacement  of  level 
and  pressure  switches  with  analog 
instrumentation.  These  modified 
requirements  are  consistent  with  those 
previously  approved  for  similar  analog 
instrumentation  utilized  at  Vermont 
Yankee  .  .  .  The  previous  requirement  of 
once  every  three  months  was  appropriate  for 
level  and  pressure  switches.  The  revised 
requirement  of  once  every  operating  cycle  is 
appropriate  for  the  new  analog  loops  because 
of  the  reduced  setpoint  drift.  As  such,  there  is 
no  impact  in  the  probability  or  consequences 
of  (any)  accident  previously  evaluated  by  this 
change  since  it  does  not  involve  safety 
system  or  primary  system  boundaries. 
Similariy,  no  new  kinds  of  accidents 
involving  safety-related  systems  are  created 
by  this  change,  nor  are  any  changes  required 
in  plant  operating  or  design  safety  margins. 

3.  The  proposed  changes  .  .  .  delete  a 
reference  to  Note  2  in  Tables  4.2.1  through 
4.2.6  in  order  to  improve  and  simplify  the 
Technical  Specifications.  Because  the  note 
only  applies  to  those  systems  which  have 
pilot  valves,  reference  to  it  is  being  deleted 
from  those  systems  for  which  it  is  not 
applicable.  The  deletion  of  an  inapplicable 
reference  to  a  table  notation  has  no  bearing 
on  any  accident  previously  evaluated,  nor 
does  it  create  the  possibility  of  a  new  or 
different  kind  of  accident.  Similariy.  no 
changes  in  any  plant  operating  or  design 
bases  safety  margins  are  required  by  the 
deletion. 

4.  The  proposed  changes  .  .  .  revise 
Section  3.7.A.5.b  of  the  Technical 
Specifications  to  better  reflect  the  intent  of 
the  requirements  [with  respect  to]  the 
Limiting  Conditions  for  Operation  (LCO)  of 
the  pressure  suppression  Chamber-Reactor 
Building  vacuum  breakers.  The  previous  LCO 
required  locking  the  vacuum  breakers  closed 
if  it  was  inoperable.  The  revised  LCO 
specifies  that  a  valve  in  the  failed  line  must 
be  verified  to  be  in  the  isolation  condition 
allowing  greater  flexibility  in  meetinp  the 
intent  of  the  Technical  Specification 
requirements  The  new  requirement  meets  the 
intent  to  isolate  the  failed  vacuum  breaker 
and  also  improves  consistency  between 
LCOs  in  the  Technical  Specifications. . 
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^^-Sfecause  these  changes  provide  greater 

flexibility  in  meeting  an  existing  requirement 
and  improve  consistency  with  other 
containment  isolation  requirements  in  the 
Technical  Specirications.  the  probability  or 
consequences  of  any  accident  previously 
evaluated  is  not  significantly  increased. 
Additionally,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created  and  no 
significant  reduction  (in  a|  margin  of  safety  is 
involved. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Based  on 
this  review,  the  staff  therefore  proposed 
to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street.  Brattleboro.  Vermont  05301. 

Attorney  for  licensee:  John  A. 
Ritscher,  Esquire,  Ropes  and  Gray,  225 
Franklin  Street,  Boston,  Massachusetts 
02110. 

NRC  Project  Director  Daniel  R. 
Muller. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment 
lanuary  12. 1987. 

Description  of  amendment  request 
The  amendment  would  revise  the 
Technical  Specifications  to  reflect  the 
addition  of  redundant  post-accident 
instrumentation  and  associated  limiting 
conditions  for  operation  and 
surveillance  requirements,  a  range 
change,  and  several  minor  corrective 
updates  for  currently  installed 
instrumentation.  More  specifically  these 
changes  would  include: 

I.  Tables  3.2.6  and  4.2.6  are  revised  as 
follows: 

(A)  The  torus  pressure  parameter  was 
upgraded  to  provide  two  (2)  redundant, 
fully  qualified  instrument  channels.  The 
Table  3.2.6  drywell  pressure  parameter 
type  of  indication  is  accordingly  revised 
to  identify  the  two  (2)  0-80  psia  pressure 
indicators. 

(B)  Based  on  the  torus  pressure 
instrumentation  upgrade,  the  calibration 
frequency  listed  in  Table  4.2.6.  was 
revised  to  read  Once /Operating  Cycle  to 
reflect  the  installation  of  analog 
transmitters.  This  is  consistent  with  the 
calibration  frequency  for  other  analog 
instrumentation  in  the  plant. 

(C)  The  torus  air  temperature 
instrument  channel  was  upgraded  to 


include  a  redundant  fully  qualified 
instniaient  channel.  A  temperature 
indicator,  with  a  range  of  50-300°F  is 
accordingly  added  to  Table  3.2.6. 

(D)  The  reactor  vessel  water  level 
instrumentation  range  was  upgraded  to 
provide  an  expanded  range  indication 
from  (-15O)-O-(±150)  inches  of  water 
to  (-200)-0-(±200)  inches  of  water. 
Accordingly,  the  Table  3.2.6  reactor 
vessel  water  level  parameter  indication 
instrumentation  range  is  being  changed. 

II.  NUREG-0737.  Supplement  1 
required  symptom-based  Emergency 
Opera(ting  Procedures  (EOPs).  These 
EOPs  require  the  ability  to  measure 
water  level  to  at  least  22.4  feet  in  the 
torus.  Therefore,  the  torus  water  level 
instrumentation  was  changed  to  provide 
a  range  of  0-25  feet.  Accordingly, 
revisions  to  Table  3.2.6  and  to  Section 
3.2  Bases  are  proposed  to  reflect  this 
indication  change. 

III.  A  corrective  update  to  Table  3.2.6 
is  proposed  for  the  drywell  pressure 
indicators  because  containment 
pressure  indication  is  provided  by 
Meteiis  PI-16-19-12A.  B  and  not  by 
Metees  16-19-29  A.  B  as  presently 
indicated  in  Table  3.2.6. 16-19-29A.  B 
are  the  identification  numbers  of  the 
transmitters  which  supply  the  signal  to 
the  indicators.  Additionally,  the 
indication  recorder  number  for  the 
drywell  atmospheric  temperature 
parameter  on  Table  3.2.6  is  revised  to 
better  specify  the  actual  indication 
recorder  number. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  in  10  CFT^  50.92  and  has 
determined  the  following: 

Proposed  Changes  1(A).  1(B).  1(C).  and  1(D) 
involve  the  addition  of  redundant, 
environmentally,  and  seismically  qualified 
instrumentation,  an  associated  calibration 
frequency  change  and  an  expanded  indicator 
range.  These  changes  enhance  the  safety  of 
the  plant  by  assuring  the  upgraded/qualified 
instmmenlation  will  operate  properly 
following  a  Loss  of  Coolant  Accident  (LOCA) 


or  High  Energy  Line  Break  (HELB).  The 
calibration  frequency  change  to  Table  4.2.6 
from  every  six  months  to  once  per  operating 
cycle  reflects  the  increased  reliability  and 
reduced  setpoint  drift  of  the  upgraded 
instrumentation,  and  is  consistent  with  the 
existing  Technical  Specification  calibration 
frequency  for  other  similar  equipment  in  the 
plant.  The  equipment  added  and  modified  in 
these  changes  complies  with  NRC  accepted 
design  and  installation  standards.  In  addition 
it  has  been  selected  to  enhance  operator 
interface  and  support  emergency  operating 
procedures.  As  such,  this  change  does  not 
increase  in  the  probability  or  consequences 
of  accidents  previously  evaluated.  Similarly, 
no  new  or  different  kinds  of  accidents  j 

involving  safety-related  systems  are  created 
by  this  change,  nor  are  any  changes  required 
in  plant  operating  or  design  safety  margins. 

Proposed  Change  II  involves  the 
modificatioa  of  the  torus  water  level 
instrumentation  range  to  envelope,  with 
margin,  the  Emergency  Operating  Procedure 
requirement  to  measure  at  least  22.4  feel  in 
the  torus.  The  torus  water  level 
instrumentation  is  redundant, 
environmentally,  and  seismically  qualified 
analog  instrumentation.  The  change  assures 
that  qualified  instrumentation  will  operate 
properly  foDowing  a  LOCA  or  HELB  and  will 
support  operator  procedural  steps.  As  such, 
this  change  does  not  impact  the  probability 
or  consequences  of  accidents  previously 
evaluated.  Similarly,  no  new  or  different 
kinds  of  accidents  are  created  by  this  change, 
nor  is  any  plant  safety  margin  impacted. 

Proposed  Change  III  involves  corrective 
updates  to  Table  3.2.6.  As  such,  there  is  no 
increase  in  the 'probability  or  consequences 
of  accidents  previously  evaluated.  Similarly, 
no  new  or  different  kinds  of  accidents  are 
created  by  this  change,  nor  is  any  margin  of 
safety  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Based  on 
this  review,  the  staff  therefore  proposed 
to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street,  Brattleboro.  Vermont  05301. 

Attorney  for  licensee:  John  A. 
Ritscher.  Esquire.  Ropes  and  Gray,  225 
Franklin  Street.  Boston,  Massachusetts 
02110. 

NRC  Ptoject  Director:  Daniel  R. 
Muller.    ! 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
January  1&  1987. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  for  the 
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Vermont  Yankee  Nuclear  Power  Station 
by  (1)  adding  a  reporting  level  to  the 
RETS  for  Co-60  in  sediment  samples 
taken  from  the  north  storm  drain  outfall, 
and  (2)  requiring  the  inclusion  of  the 
revision  number  on  each  page  of  the 
Off-Site  Dose  Calculation  Manual 
(ODCM)  in  place  of  an  approval  and 
date  box  on  each  page. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
request  for  amendment  involves  a 
significant  hazards  consideration  (10 
CFR  50.92).  A  proposed  amendment  to 
an  operating  license  for  a  facility 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  each  of  the  above  criteria  as  follows: 

The  change  proposed  fo  Table  3.9.4 
involves  the  addition  of  a  sediment  reporting 
level  requirement  which  enhances  the 
Vermont  Yankee  Radiological  Environmental 
Monitoring  Program.  As  described  in  the 
referenced  amendment  request  [Reference 
(b)|,  enhancements  to  the  Environmental 
Monitoring  Program  as  described  in  NRC 
guidance  and  requested  in  this  supplemental 
proposed  change  are  not  related  to  accident 
analyses  or  plant  safety.  As  such,  this  change 
does  not  impact  the  probability  or 
consequences  of  any  accident  previously 
evaluated,  nor  does  it  create  the  possibility  of 
a  new  or  different  kind  of  accident  previously 
considered.  Since  the  change  concerns  only 
environmental  monitoring  reporting  levels,  no 
change  in  any  plant  safety  margin  is  required. 

The  change  proposed  to  Section  6.13.A.l.a 
involves  a  change  to  achieve  consistency 
with  Vermont  Yankee's  practices  for 
updating  controlled  documents.  As  such,  this 
change  is  purely  administrative  and  thus 
creates  no  significant  change  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  nor  creates  a  new  or 
different  accident.  No  significant  changes  in 
any  plant  operating  or  design  basis  safety 
margins  are  required  by  this  administrative 
change. 

Based  on  an  evaluation  of  the  above 
licensee  analysis,  the  staff  has  made  a 
proposed  determination  that  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301. 

Attorney  for  licensee:  John  A. 
Rifscher,  Esquire,  Ropes  and  Gray,  225 


Franklin  Street,  Boston,  Massachusetts 
02110. 

NRC  Project  Director:  Daniel  R. 
Muller. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  No.  5fr-339,  North  Anna 
Power  Station,  Unit  No.  2,  Louisa 
County,  Virginia 

Date  of  application  for  amendment: 
February  19, 1987. 

Brief  description  of  amendment:  The 
proposed  change  would  modify  the 
NA-2  Facility  Operating  License 
Condition  2.C.(15)(c)  which  requires  the 
inspection  of  the  recirculation  spray 
pumps  inside  containment  at  least  once 
every  five  years.  Specifically,  the 
proposed  change  would  permit  the 
second  inspection  to  be  performed 
during  the  forthcoming  NA-2  refueling 
outage  which  is  scheduled  to  commence 
on  July  31, 1987.  The  inspection  is 
currently  required  to  be  performed  on 
May  27, 1987,  and  would  require  a  plant 
shutdown.  Therefore,  the  proposed 
change  would  allow  the  second 
inspection  to  take  place  during  the 
refueling  outage  after  an  additional  64 
days  had  transpired  from  the  presently 
specified  date  for  the  second  inspection. 

Supplement  10  to  NUREG-0053.  Final 
Safety  Evaluation  Report.  NA-1&2, 
Section  6.3.3  concerns  the  testing 
performed  on  the  Inside  Recirculation 
Spray  Pumps.  Paragraph  3  of  Section 
6.3.3  states:  "We  also  require  that  these 
pumps  be  removed  and  inspected  at  the 
first  planned  major  outage.  The  pump 
bearings  should  be  replaced  if 
necessary."  Paragraph  4  adds  ". . .  We 
require  a  similar  inspection  of  the 
pumps  at  least  once  every  five  years.  . 
,  .  [and]  (t]he  Technical  Specifications 
(TS)  will  reflect  these  requirements."  By 
stating  that  the  TS  will  reflect  these 
requirements.  Supplement  10  to 
NUREG-0053  indicates  that  these 
inspections  will  be  subject  to  the  same 
requirements  regarding  time  intervals 
and  allowable  extensions  as  specified  in 
the  NA-2  TS  4.0.2. 

The  NA-2  TS  4.0.2  specifies  (in  part) 
that  "Each  surveillance  requirement 
shall  be  performed  within  the  specified 
time  interval  with  a  maximum  allowable 
extension  in  time  not  to  exceed  25%  of 
the  surveillance  interval."  Twenty-five 
percent  of  the  five  year  surveillance 
interval  (1825  days)  is  456  days  and 
thus,  the  licensee's  request  to  exceed  the 
five  year  testing  interval  by  an 
additional  64  days  to  the  forthcoming 
refueling  outage  is  well  within  the 
allowable  extension  in  time  specified  in 
the  NA-2  TS  4.0.2. 

It  is  noted  that  during  the  first 
refueling  outage  for  NA-2,  the  inside 


recirculation  spray  pumps  were 
removed  and  inspected.  The  inspections 
revealed  no  significant  degradation  of 
the  pump  bearings. 

Section  6.2.2.5.2  of  the  Updated  Final 
Safety  Analysis  Report  describes  the 
instrumentation  available  in  the  control 
room  to  monitor  system  parameters 
during  the  operation  of  the  recirculation 
spray  pumps.  This  includes:  pump 
discharge  pressure:  containment  sump 
and  recirculation  pump  discharge  water 
temperature:  vibration  alarms:  and 
indication  of  shaft  rotation.  Also.  NA-2 
TS  3.6.2.2  requires  that  "four  separate 
and  independent  containment 
recirculation  spray  subsystems,  each 
composed  of  a  spray  pump,  associated 
heat  exchanger  and  flow  path"  shall  be 
Operable  during  Modes  1,  2,  3,  and  4.  In 
addition,  station  periodic  test 
procedures  require  that  the  inside 
recirculation  spray  pump  be  run  every  3 
months  to  determine  Operability.  This  is 
accomplished  by  verifying  that  the  pump 
achieves  a  speed  greater  than  100  rpm 
as  indicated  by  a  rotation  sensor.  No 
problems  related  to  the  bearings  have 
been  identified  as  a  result  of  these 
periodic  tests. 

Based  upon  the  satisfactory  results  of 
the  inspection  of  the  bearings  during  the 
first  refueling  outage,  the  diverse 
instrumentation  available  in  the  control 
room  to  defect  system  degradation 
during  emergency  operation,  the  current 
NA-2  TS  requirements  for  system 
operability.  and  the  periodic  testing  of 
the  pumps  for  Operability 
determination,  there  is  adequate 
assurance  that  the  inside  recirculation 
spray  pumps  will  remain  operable 
during  the  requested  extension  of  time 
to  the  surveillance  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  Part  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
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testing  requirements  will  not  change, 
only  the  required  surveillance  interval. 
The  requested  extension  in  the 
surveillance  interval  is  in  accordance 
with  the  surveillance  requirements  of 
the  other  NA-2  TS.  Previous  inspections 
have  not  shown  any  significant 
degradation  of  the  pump  bearings  and 
periodic  testing  of  the  pumps  for 
Operability  have  not  indicated  any 
problems.  The  NA-2  Operability 
requirement  for  the  containment 
recirculation  spray  system  has  not  been 
changed.  Therefore,  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  identified.  The 
testing  requirements  will  not  change, 
only  the  required  surveillance  interval; 
consequently,  no  new  or  different  kind 
of  accident  is  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  testing 
requirements  will  not  change,  only  the 
required  surveillance  interval.  The 
requested  extension  in  the  surveillance 
interval  is  in  accordance  with  the 
surveillance  requirements  of  the  other 
TS.  Previous  inspections  have  not 
shown  any  significant  degradation  of 
the  pump  bearings.  In  addition,  periodic 
testing  of  the  pumps  for  Operability 
(every  3  months  over  the  last  5  years) 
have  not  indicated  any  problems. 

The  TS  Operability  requirement  for 
the  containment  recirculation  spray 
system  has  not  been  changed.  Therefore, 
there  is  no  significant  reduction  in  a 
margin  of  safety. 

Therefore,  the  proposed  change  meets 
criteria  specified  in  10  CFR  50.92(c)  and. 
thus,  the  NRC  staff  proposes  to 
determine  that  the  proposed  change 
involves  no  significant  hazards 
considerations,  and  that  operation  of  the 
facility  in  accordance  with  the  proposed 
change  would  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Board  of  Supervisors  Office. 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia.  Charlottesville. 
Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton.  Williams.  Gay 
and  Gibson.  P.O.  Box  1535.  Richmond, 
Virginia  23212. 

NRC  Project  Director  Lester  S. 
Rubenstein. 


Virginia  Electric  and  Power  Company, 
Docket  No.  50-338.  North  Anna  Power 
Station,  Unit  No.  1,  Louisa  County, 
Virginia 

Date  of  amendment  request:  February 
20, 1987. 

Description  of  amendment  request 
The  proposed  change  in  the  form  of  a 
license  condition  for  North  Anna.  Unit  1 
(NA-1)  would  permit  the  use  of  two  (2) 
fuel  assemblies  containing  advanced 
cladding  materials.  The  licensee  plans  to 
insert  two  Westinghouse  fuel  assemblies 
containing  fuel  rods  clad  with  advanced 
cladding  material  (zirconium  base  alloy) 
into  the  NA-1  Cycle  7  core  which  is 
scheduled  for  startup  in  the  second 
quarter  of  1987.  The  fuel  assemblies  will 
contain  a  number  of  fuel  rods  clad  with 
a  zirconium  base  alloy  instead  of  the 
presently  used  Zircaloy-4  to  obtain 
further  confirmation  of  the  alloy  dad's 
improved  corrosion  performance  at 
reactor  conditions.  The  two  fuel 
assemblies  have  removable  top  nozzles 
which  allow  access  to  all  fuel  rods  for 
inspection.  The  fuel  rods  with  the  alloy 
claddiiig  will  contain  nominally  95% 
dense  UOz  pellets  and  will  have  the 
same  rod  dimensions  as  other  fuel  rods 
presently  in  the  core.  The  fuel  rods  will 
have  Zlrcaloy-4  end  plugs,  and  will  be 
pressueized  with  helium. 

The  NA-1  Technical  Specification 
5.3.1  describes  the  reactor  core  as 
consisting  of  assemblies  containing  264 
fuel  rods  clad  with  Zircaloy-4.  In  order 
to  allow  for  the  insertion  of  fuel  rods 
clad  with  a  zirconium  base  alloy  in  the 
two  fuel  assemblies,  a  Ucense  condition 
would  specify  NRC  approval  for  the  use 
of  the  two  fuel  assemblies  containing 
fuel  rods  clad  with  the  advanced 
cladding  material  (zirconium  base 
alloy). 

Fuel  rods  clad  with  the  zirconium 
base  alloy  clad  have  been  irradiated  in 
a  foreign  reactor  at  linear  power  levels 
up  to  17  kilowatts  per  foot  (kw/ft)  and  at 
burnups  greater  than  those  planned  for 
the  NA-1  fuel  assemblies.  Corrosion  and 
hydriding  data  obtained  on  the  alloy 
cladding  were  compared  with  reference 
Zircaloy-4  cladding  of  fuel  rods 
irradiated  as  controls  in  the  same  test 
assembhes.  Based  on  the  irradiation 
results  of  the  test  assemblies  in  the 
foreiga  reactor,  it  is  expected  that  the 
zirconium  base  alloy  waterside 
corrosion  and  hydriding  will  be  less 
than  that  expected  for  Zircaloy-4  clad 
fuel  rods.  Irradiation  results  also 
showed  lower  clad  irradiation  growth 
(delta  L/L)  and  creepdown  for  the 
zirconium  alloy  compared  to  Zircaloy-4. 
These  irradiation  results  were 
considered  in  the  design  of  the  fuel  rods 
with  sirconium  alloy  clad  in  order  to 


assure  that  all  the  current  fuel  rod 
design  bases  are  satisfied  for  the 
planned  irradiation  life  of  the  NA-1  fuel 
assemblies. 

The  use  of  two  assemblies  with  fuel 
rods  clad  with  a  zirconium  base  alloy 
will  not  result  in  any  new  accident  since 
the  two  assemblies  and  their  fuel  rods 
will  satisfy  the  same  design  bases  used 
for  other  assemblies  in  the  fuel  region  as 
specified  in  the  NRC  approved 
Westinghouse  report,  "Reference  Core 
Design  Report — ^17  x  17  Optimized  Fuel 
Assembly,"  WCAP-9500-A,  Volume  2, 
May  1982.  For  each  reload  core  until 
discharge,  the  fuel  assemblies  will  be 
specifically  evaluated  using  NRC 
approved  standard  methods  specified  in 
the  VEPCO  report,  "Reload  Nuclear 
Design  Methodology."  VEP-FRD-42. 
Revision  1-A,  September  1986.  and  the 
Westinghouse  report,  "Improved 
Analytical  Models  Used  in 
Westinghouse  Fuel  Rod  Design 
Computations,"  WCAP-8720,  October 
1976  and  Addendum  dated  June  1962 
and  December  1983.  The  two  fuel 
assemblies  do  not  change  the  existing 
reload  design  and  safety  analysis  limits 
and  therefore,  the  current  NA  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
remains  bounding.  Finally,  the 
irradiation  data  and  design  analysis 
provide  sufficient  evidence  to  support 
the  determination  that  fuel  rods  with 
zirconium  base  alloy  cladding  will 
perform,  at  the  very  least,  as  well  as  fuel 
rods  with  the  present  Zircaloy-4 
cladding. 

Although  the  new  zirconium  based 
alloy  is  very  similar  in  composition  to 
"Zircaloy",  it  is  not  clear  that  it  falls 
within  the  scope  of  10  CFR  50.46  which 
applies  to  "Zircaloy"  clad  fuel. 
Resolution  of  this  question  will  involve 
substantial  effort  in  checking  into  the 
rulemaking  process  on  which  10  CFR 
50.46  is  based.  Complete  resolution  of 
this  issue  however  is  not  necessary  at 
this  time  to  assure  that  operation  with  2 
test  assemblies  will  be  adequately  safe. 
For  the  use  of  this  material  in  test 
assemblies,  the  composition  of  the 
zirconium  based  alloy  is  very  similar  to 
zircaloy  in  all  significant  respects; 
moreover,  the  test  assemblies  are  not 
located  in  the  portions  of  the  core 
expected  to  experience  highest  bumup 
and  highest  power  density.  The 
performance  of  these  assemblies  in  the 
event  of  a  LOCA  will  be  bounded  by  the 
performance  previously  calculated  for 
the  other  zircaloy  clad  assemblies  in  the 
core  which  was  based  on  accepted 
ECCCs  evaluation  models.  In  the 


absence  o 

zirconium 


resolution  of  whether  the 
lased  alloy  material  can  be 


considered  to  be  "Zircaloy"  an 


exemption  from  the  provision  of  50.46 
limiting  its  application  to  "Zircaloy"  is 
needed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  Part  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  the  proposed 
change  (license  condition)  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated 
in  the  safety  analyses.  The  fuel 
assemblies  with  zirconium  baae  alloy 
clad  fuel  rods  meet  the  same  fuel 
assembly  and  rod  design  bases  as  other 
fuel  assemblies  in  the  fuel  region,  and 
the  use  of  these  fuel  assembhes  will  not 
result  in  a  change  to  existing  reload 
design  and  safety  analysis  l^ts. 
Although  the  use  of  the  zirconium  based 
alloy  may  require  an  exemption  as 
discussed  above,  for  use  in  test 
assemblies  the  characteristics  of  this 
material  are  very  similar  to  zircaloy  ia 
all  significant  respects.  Consequently, 
the  existing  evaluations  are  fully 
applicable  to  the  new  material  and  the 
new  material  does  not  affect  the 
probability  or  consequences  of  any 
previously  evaluated  accident  or  any 
malfunction  of  equipment. 

(2)  Create  the  possibility  of  a  new  or 
different  type  of  accident  than 
previously  evaluated  since  the  fuel 
assemblies  satisfy  the  current  design 
bases.  In  addition,  use  of  the  assemblies 
does  not  involve  any  alterations  to  plant 
equipment  or  procedures  which  would 
introduce  any  new  or  unique  operational 
modes  or  accident  precursors.  The  use 
of  the  new  materials  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety.  The  fuel 
assemblies  do  not  change  the  existing 
reload  design  and  safety  analysis  limits. 
Therefore,  the  current  UFSAR  analyses 
remain  bounding  and  there  is  no 
reduction  in  the  margin  of  safety.  The 
use  of  the  new  material  does  not  involve 
a  reduction  in  margins  of  safety. 
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Therefore,  the  proposed  change 
[license  condition)  meets  the  criteria 
specified  in  10  CFR  50.92(c)  and.  thus, 
the  NRC  staff  proposes  to  determine 
that  the  proposed  change  involves  no 
significant  hazards  considerations,  and 
that  operation  of  the  facility  in 
accordance  with  the  proposed  change 
would  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093  and  the  Alderman 
Library,  Manuscripts  Department. 
University  of  Virginia.  Charlottesville, 
Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton,  Williams.  Gay 
and  Gibson.  P.O.  Box  1535,  Richmond. 
Virginia  23212. 

NRC  Project  Director  Lester  S. 
Rubenstein. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request: 
November  18, 1986. 

Description  of  amendment  request 
This  proposed  amendment,  if  approved, 
will  change  the  WNP-2  Technical 
Specifications  by  modifying  Tables 
3.3.7.5-1  and  4.3.7.5-1.  Accident 
Monitoring  Instrumentation,  to  reflect 
the  environmentally  qualified  flux 
monitoring  instrumentation  required  as 
a  condition  of  the  WNP-2  license. 

License  Condition  16,  Attachment  2, 
Item  3b  states:  "The  Hcensee  shall 
implement  (installation  or  upgrade) 
requirements  of  Regulatory  Guide  1.97. 
Revision  2.  for  flux  monitoring  prior  to 
startup  following  the  second  refueling 
outage."  Accordingly,  the  licensee  is 
procuring  equipment  to  meet  this 
schedule  and  satisfy  the  license 
condition. 

The  WNP-2  Technical  Specifications 
(Tables  3.3.7.5-1  and  4.3.7.5-1)  currently 
reflect  three  neutron  monitoring 
instruments,  APRM/IRM/SRM.  to  cover 
the  entire  neutron  flux  range  of  interest; 
but  single  wride  range  environmentally 
qualified  monitors  are  being  installed  for 
this  purpose.  Consequently,  it  is 
appropriate  to  change  the  technical 
specifications  to  specify  the 
environmentally  qualified  neutron 
instrumentation  that  will  be  added  to 
the  system. 

Additionally,  with  the  redundancy 
provided  by  the  existing  flux  monitoring 
devices,  which  will  remain  in  use,  the 
action  statement  for  wide  range 
monitors  should  be  changed  from  "80" 
to  "81".  Under  action  statement  81  the 
alternate  method  of  monitoring,  should 
the  number  of  operable  channels  be  less 


than  the  minimum,  would  be  use  of  the 
existing  APRM,  IRM  and  SRM  monitors. 
This  action  is  similar  to  that  required  for 
other  instruments  listed  in  Table  3.3.7.5- 
1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
staff  agrees,  that  the  requested 
amendment  per  10  CFR  50.92  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  equipment  being  installed  will  not 
provide  input  to  any  safety  systems 
relied  upon  in  the  licensing  bases 
accident  analyses.  The  change  in  action 
statements  does  not  significantly 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  redundant 
APRM.  IRM  and  SRM  monitors 
presently  in  use  will  be  available  should 
the  wide  range  monitors  be  declared 
inoperable. 

(2)  Creiate  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
equipment  provides  monitoring  only  and 
merely  provides  another  display  that 
indicates  neutron  flux  or  power  levels  in 
addition  to  the  existing  devices 
currently  relied  upon.  The  change  in 
action  statements  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  because  the  equipment 
provides  a  monitoring  function  only  and 
has  adequate  redundancy  with  the 
existing  APRM,  IRM  and  SRM  monitors 
so  that  no  new  or  different  kind  of 
accident  is  credible. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  no  safety 
margins  are  changed.  This  wide  range 
monitoring  equipment  provides  a 
passive  monitoring  function  only  and  is 
not  part  of  any  plant  safety  related 
system,  thus  safety  margins  will  not  be 
affected.  The  change  in  action 
statements  does  not  involve  a 
significant  reduction  in  a  margin  of 
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safety  because  the  existing  redundant 
monitors  provide  adequate  baci<up  given 
the  remote  possibility  that  both  wide 
range  monitors  become  inoperable. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  requested  change  to  the  WNP-2 
Technical  Specifications  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room: 
Richland  Public  Library,  Swift  and 
Northgate  Streets,  Richland, 
Washington  99352. 

Attorney  for  the  Licensee:  Nicholas 
Reynolds,  Esquire,  Bishop.  Liberman, 
Cook.  Purcell  and  Reynolds,  1200 
Seventeenth  Street  NW,  Washington, 
DC  20036. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

Washington  Public  Power  Supply 
System,  Docket  No.  5(W97,  WNP-2. 
Richland,  Washington 

Date  of  amendment  request:  March  10, 
1987. 

Description  of  amendment  request: 
This  proposed  amendment,  if  approved, 
would  revise  a  license  condition  of  the 
WNP-2  Operating  License  NPF-21. 
Attachment  2,  paragraph  3.(b)  of  License 
Condition  2.C.(16)  as  amended,  now 
rctquires  that  the  licensee  shall 
implement  (install  or  upgrade) 
ri?quirements  of  Regulatory  Guide  1.97, 
Revision  2,  for  flux  monitoring  prior  to 
startup  following  the  second  refueling 
outage.  The  licensee  has  requested  that 
implementation  of  this  requirement  be 
delayed  until  the  third  refueling  outage. 

To  date  the  Supply  System  has  been 
unsuccessful  in  its  attempt  to  qualify  a 
neutron  monitoring  system  as  required 
I  y  Revision  2  of  Regulatory  Guide  1.97. 
On  three  separate  occasions  during 
recent  qualification  testing,  the  test 
assembly  experienced  immediate 
failures.  These  failures  are  currently 
under  investigation  by  the  monitoring 
system  vendor.  It  is  now  deemed 
unlikely  that  the  difficulty  can  be  found, 
corrected  and  the  system  subjected  to  a 
successful  qualification  test  prior  to 
restart  following  the  second  refueling 
outage.  Thus  the  Supply  System  would 
be  unable  to  meet  the  requirements  of 
the  existing  License  Condition. 

Because  the  development  of  a  flux 
monitoring  system  that  meets  the 
criteria  of  the  Regulatory  Guide  remains 
an  industry  development  item  and 
because  there  are  unrelated  systems  to 
monitor  plant  status  (e.g.,  control  rod 
position  monitors)  as  well  as  the 
existing  neutron  monitoring  system,  the 
Supply  System  has  concluded  that  the 
operators  have  sufficient  data  to  assess 
reactor  conditions  following  an  accident 
event. 


Basis  for  proposed  no  siqnificant 
Iiazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated;  or 

{3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

^he  licensee  has  determined,  and  the 
staff  agrees,  that  the  requested  change 
docs  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  existing  instrumentation  consists  of 
four  redundant  safety  related  channels; 
additionally,  there  are  unrelated 
systems  in  place  to  provide  operators 
with  sufficient  data  to  assess  reactor 
conditions  in  the  unlikely  event  of  an 
accident  prior  to  replacement;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  no 
function  of  the  flux  monitor  system  is 
being  changed;  therefore,  no  new  or 
different  kind  of  accident  is  conceivable; 
or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  adequate 
instrumentation  is  provided  to  allow  the 
operator  to  assess  reactor  conditions 
without  this  monitor  in  the  unlikely 
event  of  an  accident  condition  that 
could  cause  the  monitor  currently  in 
place  to  fail  prior  to  replacement. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  requested  change  to  the  WNP-2 
license  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room: 
Richland  Public  Library,  Swift  and 
Northgate  Streets,  Richland, 
Washington  99352. 

Attorney  for  the  Licensee:  Nirholas 
Reynolds,  Esquire;  Bishop,  Liberman, 
Cook,  Purcell  and  Reynolds,  1200 
Seventeenth  Street  NW.,  Washington, 
DC  20036. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 


Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the; 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed       j 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for      ,       I 
categorical  exclusion  in  accordance     ' 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated.  , 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
ament^ents,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (21)  and  (3)  may  be  j 

obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission,         i 
Washington.  DC  20555.  Attention: 
Director,  Division  of  Licensing. 

Carolina  Power  &  Light  Company, 
Dockets  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
June  28, 1985,  as  supplemented 
September  2  and  23, 1986  and  February 
27, 1987. 

Brief  description  of  amendments:  The 
amendments  change  Section  3/4.8.1  of 
the  Technical  Specifications  to  reduce        c 
the  nuniber  of  cold  fast  starts,  eliminate 
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excessive  surveillance  testing  and 
extend  the  allowable  outage  time  for  the 
emergency  diesei  generators.  We  have 
determined  that  sufficient  information 
was  not  provided  to  approve  that 
portion  of  the  June  28, 1965  application 
relating  to  extending  the  allowable 
outage  time  for  offsite  power  sources. 
As  requested  by  CP&L  letter  of  February 
27. 1987.  we  will  consider  the  proposed 
change  to  the  offsite  power  source 
outage  time  in  a  separate  action  after 
receipt  of  additional  justification. 

Date  of  issuance:  March  27. 1987. 

Effective  date:  March  27. 1987. 

Amendments  Nos.:  104  and  134. 

Facility  Operating  Licenses  Nos. 
DPR-71  andDPR-62.  Amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14, 1985  (50  FR  3278.). 

The  September  2. 1986  submittal 
provided  clarifying  information  and  did 
not  change  the  substance  of  the  initial 
notice.  The  September  23, 1986  submittal 
provided  a  clarifying  correction  to  a 
footnote. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  27. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington,  North  Carolina  28403-3297. 

Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-154  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois 

Date  of  application  for  amendments: 
November  26, 1985.  supplemented  June 
16, 1986  and  November  24, 1986. 

Brief  description  of  amendments:  The 
amendment  approves  changes  to  the 
Technical  Specification  Section  3/4.5.2 
to  allow  closure  of  either  of  the  Residual 
Heat  Removal  Pump  discharge  to 
Reactor  Coolant  System  (RCS)  cold  leg 
isolation  valves,  along  with  the  Safety 
Injection  Pump  discharge  to  RCS  cold 
leg  valve,  in  order  to  perform  certain 
check  valve  back  leakage  testing. 

The  licensee's  submittal  of  November 
24, 1986  was  made  as  a  result  of  NRC 
staff  request  to  clarify  the  original 
submittal  dated  November  26. 1985, 
supplemented  June  16, 1986. 

Date  of  issuance:  March  20, 1987. 

Effective  date:  March  20, 1987. 

Amendment  Nos.:  6. 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-  66.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  30. 1986  (51  FR  27279). 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  20, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rockford  Public  Library.  215  N. 
Wyman  Street.  Rockford.  Illinois  61103. 

Commonwealth  Eldison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station.  Unit  Nos.  1  and 
2,  Lake  County,  Illinois 

Date  of  application  for  amendments: 
December  5, 1986.  supplemented 
February  26. 1987  and  February  27, 1987. 

Brief  description  of  amendments: 
These  amendments  would  extend  the 
applicability  of  the  heatup  and 
cooldown  curves  to  14  effective  full 
power  years. 

Date  of  issuance:  March  13, 1987. 

Effective  date:  March  13, 1987. 

Amendment  Nos.:  101  and  91. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  11, 1987  (52  FR  4404). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  13, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan.  Illinois 
60085. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2,  Lake  County,  Illinois 

Date  of  application  for  amendments: 
October  16, 1986. 

Brief  description  of  amendments: 
These  amendments  would  allow 
disabling  the  rod  control  system  at  Zion 
Station  during  the  time  periods  that  a 
reactor  is  in  Mode  3  with  less  than  four 
reactor  coolant  pumps  operating. 

Date  of  issuance:  March  19, 1987. 

Effective  date:  March  19, 1987. 

Amendment  Nos.:  102  and  92. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  17, 1986  (51  FR 
45197). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  19, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2,  Lake  County,  Illinois 

Dote  of  application  for  amendments: 
October  15. 1986. 

Brief  description  of  amendments: 
These  amendments  would  modify  the 
Zion  Technical  Specifications  in 
accordance  with  the  guidance  contained 
in  the  referenced  letter.  Generic  Letter 
85-19.  These  changes  will  eliminate  the 
requirement  to  shutdown  if  the  coolant 
iodine  exceeds  one  micro-curie  per  gram 
dose  equivalent  iodine  131  for  800  hours 
in  a  twelve  month  period. 

In  addition,  the  reporting  requirements 
regarding  iodine  spiking  and  a  number 
of  other  minor  administrative  changes 
are  also  included.  These  minor 
administrative  changes  include 
correction  of  position  title,  special 
reporting  requirement  changes,  and  the 
specific  activity  reporting  requirements 
discussed  above. 

Date  of  issuance:  March  26, 1987. 

Effective  date:  March  26, 1987. 

Amendment  Nos.:  103  and  93. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  17. 1986  (51  FR 
45196). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan.  Illinois 
60085. 

Consumers  Power  Company.  Docket  No. 
50-255.  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment- 
October  15, 1985. 

Brief  description  of  amendment:  This 
amendment  allows  delegation  of  the 
Plant  Manager's  procedure  approval 
authority,  by  the  Plant  Manager,  to 
appropriate  members  of  the  plant 
management.  This  amendment  differs 
from  the  October  15, 1985  submittal  in 
that  the  affected  Technical 
Specifications  within  the  Administrative 
Controls,  Section  6.8.2  and  6.8.3c.  have 
been  revised  in  mutual  agreement 
between  the  Consumers  Power 
Company  and  the  staff  such  that  the 
intent  of  the  specifications  is  clarified. 

Date  of  issuance:  March  23, 1987. 

Effective  date:  March  23, 1987. 

Amendment  No.  103. 
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Provisional  Operating  License  No. 
DPR-20.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  17, 1986  (51  PR 
451191  at  45197). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  23, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland,  Michigan  49423. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-^13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
April  9, 1986,  as  supplemented  February 
13, 1987. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  3/4.7.7  to  change  the 
allowed  outage  time  of  the  auxiliary 
building  filtered  exhaust  system  to  make 
it  consistent  with  the  Standard 
Technical  Specification. 

Date  of  issuance:  March  24, 1987. 

Effective  date:  March  24, 1987. 

Amendment  Nos.:  23  and  13. 

Facility  Operating  License  Nos.  NPF- 
33  and  NPF-52.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  27, 1986  (51  FR  30565). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  24. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  7, 1985,  as  supplemented 
November  8,  and  December  4  and  20, 
1985. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specifications  Table  3.2-1  "DNB 
Parameters"  for  the  Reactor  Coolant 
System  average  temperature  and 
pressurizer  pressure  so  as  to  provide  for 
direct  comparison  of  measured  values 
with  parameter  limits. 

Date  of  issuance:  March  27, 1987. 

Effective  date:  March  27, 1987. 

Amendment  Nos.:  24  and  14. 

Facility  Operating  License  Nos.  NPF- 
33  and  NPF-52.  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  August  27, 1986  (51  FR  30564). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  27, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
October  13, 1986,  and  supplemented 
January  21. 1987. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  authorize  a  maximum 
fuel  enrichment  of  4.0  weight  percent 
(w/o)  uranium-235,  rather  than  the 
present  3.5  w/o. 

Qate  of  issuance:  March  24, 1987. 

Effective  date:  March  24, 1987. 

Amendment  Nos.:  68  and  49. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17.  Amendments  revised  the 
Technical  Specifications. 

Qate  of  initial  notice  in  Federal 
Register  November  19, 1986  (51  FR 
41853). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  24, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

l4)cal  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
Coanty,  North  Carolina 

Date  of  application  for  amendments: 
February  17. 1986  and  supplemented 
February  5  and  March  16, 1987. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  3/4.9.12  regarding 
restrictions  for  fuel  assemblies  placed  in 
region  2  of  the  spent  fuel  storage  pool. 

Date  of  issuance:  March  24, 1987. 

Effective  date:  March  24, 1987. 

Amendment  Nos.:  69  and  50. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  27. 1986  (51  FR  30571). 

"The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  24, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Duke  Power  Company,  Dockets  Nos.  50- 
269,  50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  Nos.  1,  2  and  3,  Oconee 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  15, 1984. 

Brief  description  of  amendments: 
These  amendments  revise  the  Station's 
common  Technical  Specifications  (TSs)        ! 
to  add  limiting  conditions  for  operation 
and  surveillance  requirements  for  the 
low  temperature  overpressure  protection 
system. 

Date  of  issuance:  March  30, 1987.  ^ 

Effective  date:  March  30. 1987. 

Amendments  Nos.:  156. 156  and  153. 

Facility  Operating  Licenses  Nos. 
DPR-38.  DPR-47  and  DPR-53 
Amendments  revised  the  Facility 
Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register  October  24. 1984  (49  FR  42817). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  30. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  Southbroad  Street.  Walhalla. 
South  Carolina  29691. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Plant,  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  application  of  amendment: 
September  10, 1984,  as  supplemented 
November  3, 1986. 

Brief  description  of  amendment:  The 
amendment  added  test  flowrates  to  be 
used  when  the  spray  additive  system  is 
tested  at  least  once  every  5  years. 

Date  of  Issuance:  March  30, 1987. 

Effective  Date:  March  30, 1987.    i 

Amendment  No.:  78. 

Facility  Operating  License  No.  DPR- 
67.  Amendment  revised  the  Technical  ' 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  21, 1984  (49  FR 
45941  at  45948).  The  licensee's 
November  3, 1986  submittal  provided 
additional  analyses  and  had  slightly 
revised  the  technical  specification 
wording  as  compared  to  the  original 
wording  proposed  in  the  September  10, 
1984  application.  The  revised  wording  is 
acceptable  and  it  does  not  alter  the 
substance  of  the  action  noticed  or  our 
original  proposal  of  a  no  significant 
hazards  consideration  determination. 


I 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  30, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue,  Ft.  Pierce, 
Florida. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
November  7, 1986  (TSCR  155). 

Brief  description  of  amendment  The 
amendment  revises  Sections  3.12  and 
4.12,  Fire  Protection,  of  the  Appendix  A 
Technical  Specifications  (TS),  regarding 
fire  protection  and  the  Alternate 
Shutdown  Facility.  Specifically,  the 
changes  to  the  TS  are  the  following: 

(1)  Add  Sections  3.12.I/4.12.I  and 
Tables  3.12-«/4.12-l,  the  Limiting 
Conditions  of  Operation  (LCO)  and  the 
Surveillance  Requirements  for  the 
operability  of  the  Alternate  Shutdown 
Facility. 

(2)  Revise  Table  3.12-1  "Fire  Detection 
Instrumentation"  to  include  new 
detectors  which  have  been  added,  new 
fire  area/zone  designations,  and  new 
detection  systems. 

(3)  Revise  Table  3.12-2  "Spray/ 
Sprinkler  Systems"  to  include  new  fire 
suppression  systems  and  new  fire  area/ 
zone  designations. 

(4)  Revise  Table  3.12-3  "Hose 
Stations"  and  Table  3.12-5  "Hydrants 
and  Hose  Houses"  to  include  new  fire 
area/zone  designations. 

{5)  Revise  Table  3.12-4  "Halon 
Systems"  to  include  changes  in  the  480 
Volt  Switchgear  Room  Halon  System 
and  new  fire  area/zone  designations. 

Date  of  issuance:  March  20, 1987. 

Effective  date:  March  20. 1987. 

Amendment  No.:  114. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  17, 1986  (51  FR 
45201). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  20, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street.  Toms  River.  New 
Jersey  08753. 
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GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1.  Dauphin  County, 
Pennsylvania 

Date  of  applications  for  amendment 
July  16. 1986.  and  November  3. 1986. 

Brief  description  of  amendment:  The 
amendment  revised  the  TMI-1  Technical 
Specifications  (TSs)  to  support  the  core 
reload  for  Cycle  6  operation. 

Additionally,  the  amendment  changed 
the  order  of  preference  of 
instrumentation  used  to  monitor  reactor 
power  quadrant  tilt. 

Date  of  issuance:  March  20. 1987. 

Effective  date:  March  20. 1987. 

Amendment  No.:  126. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notices  in  Federal 
Register  October  8. 1986  (51  FR  36091) 
and  December  30. 1986  (51  FR  47079) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  20, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building,  Commonwealth  and 
Walnut  Streets.  Harrisburg, 
Pennsylvania  17126. 

Gulf  States  Utilities  Company,  Docket 
No.  50-458.  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  application  for  amendment 
August  29. 1986  as  supplemented  on 
February  19. 1987. 

Brief  description  of  amendment 
Changes  the  "Technical  Specifications 
requirements  to  perform  channel 
calibrations  of  the  recirculation  flow 
transmitters  for  two  functions  of  the 
Average  Power  Range  Monitor  (APRM) 
and  one  function  of  the  Reactor  Coolant 
System  Recirculation  Flow  from  once 
per  six  months  to  once  per  18  months. 

Date  of  issuance:  March  28. 1987. 

Effective  date:  March  28, 1987. 

Amendment  No.:  3. 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  25. 1987  (52  FR  5732). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  28. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803. 


Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
December  22. 1986. 

Brief  description  of  amendments:  The 
amendments  delete  from  the  Design 
Features  Section  5.3.1  of  the  Technical 
Specifications  (TS)  the  maximum  fuel 
rod  weight  limit  2236  grams  uranium  for 
Unit  1  and  1983  grams  uranium  for  Unit 
2.  The  amendments  also  correct  several 
typographical  errors. 

Date  of  issuance:  March  27. 1987. 

Effective  date:  March  27. 1987. 

Amendment  Nos.:  102  and  88. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  14. 1987  (52  FR  1556). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  27. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph.  Michigan  49085. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
August  29, 1986. 

Brief  Description  of  amendment  The 
amendment  revises  the  current 
Technical  Specifications  (TS)  to  change 
the  control  rod  (CR)  scram  time  basis 
from  a  percentage  insertion  to  a  CR 
position  basis.  "This  will  more  accurately 
determine  CR  scram  times  based  on 
directly  obtainable  plant  data. 
Administrative  changes  are  also  being 
approved  which  will  improve 
consistency  in  nomenclature  throughout 
the  TS. 

Date  of  issuance:  March  27, 1987. 

Effective  date:  March  27, 1987. 

Amendment  No.:  141. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  22, 1986  (51  FR  37513). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  27. 1987, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E..  Cedar  Rapids.  Iowa 
52401. 
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Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1.  Oswego 
County.  New  York 

Date  of  amendment  request:  October 
30, 1986  as  supplemented  by  letter  dated 
January  15, 1987. 

Brief  description  of  amendment:  The 
amendment  modifies  Figures  2.1.1  and 
3.1.7aa  of  the  Appendix  A  Technical 
Specifications  regarding  the  limiting 
relationships  between  core  power  and 
core  flow  rale. 

Date  of  issuance:  March  24. 1987. 

Effective  date:  March  24. 1987. 

Amendment  No.:  92. 

Facility  Operating  License  No.  DPR- 
63.  Amendment  revised  the  Technicoi 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  28. 1987  (52  FR  2884). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  24, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13126. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  application  for  amendment: 
November  5, 1986. 

Brief  description  of  amendment:  The 
amendment  changed  the  surveillance 
criteria  for  Sample  Selection  and 
Inspection  Results  regarding  steam 
g»!nerator  tube  inspections  from  fixed 
numerical  criteria  to  comparable 
percentages. 

Date  of  issuance:  March  26, 1987. 

Efffective  date:  March  26, 1987. 

Amendment  No.:  104. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  17, 1986  (51  FR  45191 
at  45212). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102. 


Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388,  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Peonsylvania 

Date  of  application  for  amendments: 
October  17. 1986. 

Brief  description  of  amendments: 
These  amendments  revise  Units  1  and  2 
license  conditions  approving  the 
proposed  changes  regarding  the 
en^loyee  security  clearances  and  the 
vit«l  equipment  identification. 

Date  of  issuance:  March  26, 1987, 

Effective  date:  March  26, 1987. 

Amendment  Nos.:  62  and  33. 

facility  Operating  License  Nos.  NPF- 
14  ond  NPF-22:  Amendment  revises 
license  condition  2.D. 

Date  of  initial  notice  in  the  Federal 
Register:  December  30, 1986  (51  FR 
47084).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  safety  Evaluation  dated 
March  26, 1987. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Osferhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Peansylvania  18701. 

Pottland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
October  31. 1986,  as  supplemented 
December  8. 1986. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specifications  Sections  3.1.3.4  and  3.1.3.5 
regarding  Shutdown  Rod  and  Control 
Rod  Insertion  Limits,  by  changing  the 
definition  of  "fully  withdrawn  rods" 
from  228  steps  to  greater  than  225  steps. 

Date  of  issuance:  March  20, 1987. 

EffecUve  date:  March  20. 1987. 

Amendment  No.:  125. 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  11, 1987  (52  FR  4417). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  20. 1987. 

No  significant  hazards  consideration 
coBiments  received:  No. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  S.W.  10th  Avenue,  Portland,  Oregon. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment- 
December  31, 1986. 


Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  support  plant  operation 
with  the  recently  installed  second-level 
undervoltage  protection  system. 

Date  of  issuance:  March  20. 1987. 

Effective  date:  March  20. 1987. 

Amendment  No-  106. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal  i 

Register  January  28, 1987  (52  FR  2889). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  20, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50^333,  James  A. 
FitzPatrick  Nuclear  Power  Plant,    | 
Oswego  County,  New  York 

Date  of  application  for  amendment 
December  4. 1966. 

Brief  description  of  amendment  TTie 
amendment  changes  the  Technical 
Specifications  pertaining  to  operability 
requirements  for  the  High  Pressure 
Coolant  Injection  (HPCI)  and  Reactor 
Core  Isolation  Cooling  (RCIC)  systems. 

Date  of  issuance:  March  20, 1987. 

Effective  date:  March  20, 1987. 

Amendment  No.:  107. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  28. 1987  (52  FR  2886). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  20, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego.  Oswego. 
New  York. 

Southern  California  Edison  Company,  et 
al.,  Dod<et  Nos.  50-361  and  50^362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California  , 

Dates  of  applications  for 
amendments:  December  12, 1985  and 
February  7. 1988. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  3/4.7.6.  "Snubbers"  to  add 
additional  requirements  for  the  visual 
inspection  acceptance  criteria  and 
transient  event  inspections. 

Date  of  issuance:  March  23, 1987. 


Effective  date:  March  23, 1987,  to  be 
implemented  within  30  days  of  issuance. 

Amendment  Nos.:  58  and  47. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21, 1986  (51  FR  18695).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  23. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California  at  Irvine,  Irvine,  California 
92713. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
\  January  20, 1987. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  add  a  requirement  for 
demonstrating  the  operability  of  the 
shunt  trip  attachment  to  the  reactor  trip 
breaker  and  to  incorporate  testing 
requirements  in  the  surveillance 
requirements  for  the  reactor  trip  bypass 
breakers. 

Date  of  issuance:  March  16, 1987. 

Effective  date:  March  16. 1987. 

Amendment  Nos.:  54  and  46. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  11, 1987  (52  FR  4420). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  16, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Bicentennial  Library,  1001  Broad  Street, 
Chattanooga,  Tennessee  37401. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment 
August  5. 1986. 

Brief  description  of  amendment:  This 
amendment  corrected  a  clerical  error  in 
the  Technical  Specifications  (TSs)  by 
inserting  the  word  "or"  after  the  words 
"within  7  days"  in  Section  3.7.9.1.a.  This 
correction  makes  the  reporting 
requirements  of  Section  3.7.9.1. a 
consistent  with  the  reporting 
requirements  of  fire  protection  TS 
Sections  3.3.3.8.b,  3.7.9.2.a  and  3.7.10.a. 

Date  of  issuance:  March  16, 1987. 
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Effective  date:  March  16, 1987. 

Amendment  No.  101. 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  8, 1986  (51  FR  36105). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  letter 
to  the  Toledo  Edison  Company  dated 
March  16. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
September  12. 1986. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  in  order  to  allow  the  tie- 
in.  startup,  and  operation  of  a 
replacement  spray  system  for  the 
existing  service  water  spray  system  and 
its  related  components. 

Date  of  issuance:  March  27, 1987. 

Effective  date:  Within  60  days  of  the 
date  of  issuance. 

Amendment  Nos.:  91  and  76. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  8, 1986  (51  FR  36106). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  27, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093,  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request  March  14, 
1986. 

Brief  description  of  amendment:  This 
amendment  revises  WNP-2  Technical 
Specifications  Table  4.3.7.5-1  to  reflect 
the  installation  of  new  HydrogenOxygen 
Analyzers  which  eliminate  the  necessity 
of  obtaining  precise  sample  gas 
concentrations  for  calibration. 

Date  of  issurance:  March  27, 1987. 

Effective  date:  March  27, 1987. 

Amendment  No.:  37. 


Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  10. 1986  (51  FR 
32280).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  27. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
June  28, 1985. 

Brief  description  of  amendments:  The 
amendments  change  the  expiration  date 
for  the  Point  Beach  Unit  1  Facility 
Operating  License  No.  DPR-24  from  July 
19,  2007  to  October  5.  2010  and  change 
the  expiration  date  for  the  Unit  2 
Facility  Operating  License  No.  DPR-27 
from  July  25,  2008  to  March  8,  2013. 

Date  of  issuance:  March  17, 1987. 

Effective  date:  March  17, 1987. 

Amendment  Nos.:  107  and  110. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  change  the 
license  expiration  dates. 

Date  of  initial  notice  in  Federal 
Register  October  9, 1985  (50  FR  41241). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  17, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers. 
Wisconsin. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
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The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 


Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
proviBion  in  10  CFR  51.12(b]  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Comirission's  r^^ted  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street.  NW.,  Washington, 
DC  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
May  B,  1987,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedinqs"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

A»  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be  I 

entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15}  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  fiie  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 


Federal  Register  /  Vol.  52.  No.  67  /  Wednesday.  April  8.  1987  /  Notices 


11385 


325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1)  (i) 
through  (v)  and  2.714(d). 

Duke  Power  Company.  Dockets  Nos.  50- 
269,  50-270  and  50-287.  Oconee  Nuclear 
Station,  Units  Nos.  1,  2  and  3,  Oconee 
County,  South  Carolina 

Date  of  application  for  amendments: 
December  12, 1986,  as  revised  on 
January  29, 1987,  and  supplemented  on 
February  11, 1987. 

Brief  description  of  amendments: 
These  amendments  revised  the  Station's 
common  Technical  Specifications  (TSs) 
to  support  the  operation  of  Oconee  Unit 
3  at  full  rated  power  during  the 
upcoming  Cycle  10.  These  amendments 
also  revised  the  TSs  on  the  Oconee  Unit 
1  operational  power  imbalance  curve; 
quadrant  power  tilt  and  xenon 
reactivity.  For  Oconee  Unit  3  only,  these 
amendments  raised  the  minimum  boron 
concentration  in  the  borated  water 
storage  tank  from  1835  parts  per  million 
(ppm)  to  2010  ppm  to  ensure  that  the 
core  is  at  one  percent  delta  k  over  k,  \% 
delta  k/k  or  shutdown  margin,  at  70  °F 
without  any  control  rods  in  the  core. 
Other  administrative  type  changes 
requested  in  the  licensee's  February  11. 
1987  apphcation  are  being  handled 
separately. 

Date  of  issuance:  March  19, 1987. 

Effective  date:  March  19. 1987. 

Amendments  Nos.:  155, 155, 152. 

Facility  Operating  Licenses  Nos. 
DPR-38.  DPR-47  and  DPR-55. 
Amendments  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes,  published  in  the 
Federal  Register  on  March  6, 1987  (52  FR 
7050). 

Comments  received:  No. 


The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  March  19. 1987. 

Attorney  for  licensee:  ].  Michael 
McGarry.  III.  Bishop.  Liberman,  Cook, 
Purcell  and  Reynolds,  1200 17th  Street, 
NW.,  Washington,  DC  20036. 

Loco!  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina  29691. 

Dated  at  Bethesda.  Maryland  this  2nd  day 
of  April.  1987. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  M.  Novak, 

Acting  Director.  Division  ofPWR  Licensing- 
A. 

(FR  Doc.  87-7685  Filed  4-7-87;  8:45  am) 

BRXING  COOC  7SW-01-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily  identiHed 
by  its  task  number,  RS  701-4  (which 
should  be  metioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Best-Estimate 
Calculations  of  Emergency  Core  Cooling 
System  Performance"  and  is  intended 
for  Division  1.  "Power  Reactors."  The 
guide  is  being  developed  to  describe 
models,  data,  model  evaluation 
procedures,  and  methods  that  are 
acceptable  to  the  NRC  staff  for 
addressing  proposed  amendments  to  10 
CFR  Part  50  (52  FR  6334).  It  provides 
guidance  on  realistic  calculation  of 
emergency  core  cooling  system 
performance  during  a  loss-of-coolant 
accident  and  on  estimating  the 
uncertainty  in  that  calculation.  The 
guide  also  requests  comments  from  the 
public  on  the  applicability  of  the  models 
and  guidance. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 


Public  comments  are  being  solicited 
on  the  draft  guide  (including  the 
implementation  schedule).  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda.  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC  Comments  will  be 
most  helpful  if  received  by  July  1, 1987. 

Although  a  time  limit  is  given  for 
comments  on  the  draft,  comments  and 
suggestions  in  connection  with  (1)  items 
for  inclusion  in  guides  currently  being 
developed  or  (2)  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552)(a)) 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Monris, 

Acting  Director,  Division  of  Reactor  System 
Safety,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  87-7775  Filed  4-7-87;  8:45  am] 

BIUJMG  COOC  7SW-01-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series  together  with  a 
draft  of  the  associated  value/impact 
statement.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
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used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft,  temporarily  identified  by  its 
task  number,  CE  602-4  (which  should  be 
mentioned  in  all  correspondence 
concerning  this  draft  guide),  is  proposed 
Revision  2  to  Regulatory  Guide  3.1,  "Use 
of  Borosilicate-Glass  Raschig  Rings  as  a 
Neutron  Absorber  in  Solutions  of  Fissile 
Material."  The  guide  is  being  revised  to 
update  procedures  acceptable  to  the 
NRC  staff  for  implementing  the 
Commission's  regulations  concerning 
the  prevention  of  criticality  accidents  in 
solutions  of  fissile  material  by  the  use  of 
borosilicate-glass  raschig  rings  as  a 
neutron  absorber.  They  guide  is  being 
revised  to  endorse  ANSI/ANS-8.5-1986. 
"Use  of  Borosilicate-Glass  Raschig 
Rings  as  a  Neutron  Absorber  in 
Solutions  of  Fissile  Material." 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  The  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bcthesda,  Maryland  from  8:15  a.m.  to 
5;00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Comments  will  be 
most  helpful  if  received  by  June  5, 1987. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 


Attention:  Director.  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Arlotto. 

Director,  Division  of  Engineering  Safety, 
Office  of  Nuclear  Regulatory  Research. 
|FR  Doc.  87-7776  Filed  4-7-87;  8:45  am] 

BIIXING  CODE  7590-01-M 

(Docket  No.  50-400] 

Carolina  Power  and  Light  Co., 
(Shearon  Harris  Nuclear  Power  Plant); 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  "Director's 
Decision  Under  10  CFR  2.206" 
concerning  a  Petition  dated  October  17. 
1986.  submitted  by  Mr.  Wells  Eddleman 
and  the  Coalition  for  Alternatives  to 
Shearon  Harris  (Petitioners).  The 
Petition  requested  the  agency  to  revoke, 
suspend  or  modify  the  construction 
permit  for  the  Shearon  Harris  facility  of 
the  Carolina  Power  &  Light  Company 
(CP&L)  and  to  delay  or  deny  the 
issuance  of  an  operating  license  for  the 
facility.  The  basis  for  the  requests  were 
aDeged  deficiencies  in  CP&L's  quality 
assurance  program  for  electrical  safety- 
related  components,  alleged  lack  of 
requisite  character  and  technical 
capability  to  operate  the  Shearon  Harris 
facility,  and  allegedly  poor 
documentation  and  performance  of 
certain  construction  procedures. 
The  Director.  Office  of  Nuclear 
Reactor  Regulation,  has  determined  to 
deny  Petitioner's  request  pursuant  to  10 
CFR  2.206.  The  reasons  for  this  decision 
are  explained  in  the  "Director's  Decision 
Under  10  CFR  2.206,"  DD-87-06  which  is 
available  for  public  inspection  in  the 
Commission  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC 
and  at  the  Local  Public  Document  Room 
for  the  Shearon  Harris  facility  at  the 
I^ichard  B.  Harrison  Library.  1313  New 
Bern  Avenue.  Raleigh,  North  Carolina 
25'610. 

A  copy  of  the  Decision  will  be  filed 
*ith  the  Secretary  for  the  Conamission's 
rpview  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  this  regulation, 
die  Decision  will  constitute  the  final 
action  of  the  Commission  twenty-five 
I  lb]  days  after  issuance,  unless  the 


Commission,  on  its  own  motion, 
institutes  review  of  the  Decision  within 
that  time  period. 

Dated  at  Bethesda.  Maryland,  this  2nd  day 
of  April,  1987. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  87-7774  Filed  4-01-87:  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  Nos.  50-277;  50-278,  Ucense  Nos. 
DPR-44;  DPR-56,  EA  87-46] 

Philadelphia  Electric  Co.,  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3;  Order  Suspending  Power 
Operation  and  Order  to  Show  Cause 


I 

Philadelphia  Electric  Company 
(Licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-44  and 
DPR-56.  authorizing  the  License  to 
operate  the  Peach  Bottom  Atomic  Power 
Station.  Units  2  and  3  (facility),  in  Delta, 
Pennsylvania.  The  licenses  were  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  October  25. 
1973  and  July  2, 1974.  respectively.      i 

II         I     • 

On  March  24, 1987.  the  NRC.  Region  I. 
received  information  that  control  room 
operators  at  Peach  Bottom  had  been 
observed  sleeping  while  on  duty  in  the 
control  room  and  were  otherwise 
inattentive  to  their  license  obligations. 
The  information  also  indicated  that  this 
conduct  on  the  part  of  operators  was 
pervasive  and  has  been  occurring  for 
some  time,  and  that  shift  supervision 
had  knowledge  of  this  situation.  On 
March  24. 1987.  in  response  to  this 
information  NRC  initiated:  (1)  24  hour 
inspection  coverage  of  the  Peach  Bottom 
control  room  and  (2)  a  special  safety 
investigation  of  licensed  activities.  The 
NRC  investigation,  which  is  still 
ongoing,  to  date  has  established: 

1.  At  times  during  various  shifts,  in 
particular  the  11:00  p.m.  to  7:00  a.m. 
shift,  one  or  more  of  the  Peach  Bottom 
operations  control  room  staff  (including 
licensed  operators,  senior  licensed 
operators  and  shift  supervision)  have  for 
at  least  the  past  five  months  periodically 
slept  or  have  been  otherwise  inattentive 
to  licensed  duties. 

2.  Management  at  the  Shift  Supervisor 
and  Shift  Superintendent  level  have 
either  known  and  condoned  the  facts  set 
forth  in  Paragraph  one,  or  should  have 
known  of  these  facts. 

3.  Plant  management  above  the  shift 
superintendent  position  either  knew  or 
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should  have  known  the  facts  set  forth  in 
Paragraph  one  and  either  took  no  action 
or  inadequate  action  to  correct  this 
situation. 

Ill 

Prior  NRC  inspections  have  identified 
other  instances  of  inattention  to  duty  or 
failure  to  adhere  to  procedures  on  the 
part  of  licensed  operators  in  the  control 
room  at  Peach  Bottom. 

On  June  10. 1985,  during  the  11:00  p.m. 
to  7:00  a.m.  shift,  an  NRC  inspector  was 
present  in  the  Unit  3  control  room  and 
observed  an  on-duty  Unit  3  reactor 
operator  sitting  in  a  chair  at  the  Unit  3 
reactor  control  panel  with  his  eyes 
closed  and  his  head  tilted  back, 
aparently  asleep  or  otherwise 
inattentive  to  his  duties.  In  response  to 
this  charge  the  licensed  operator  denied 
being  asleep  and  indicated  he  was 
enticing  the  NRC  inspector  to  believe  he 
was  asleep,  demonstrating  poor 
judgment  and  a  negative  attitude  toward 
safety.  An  enforcement  conference  was 
held  with  the  licensee  concerning  this 
matter  on  June  21, 1985. 

On  June  6. 1986,  the  NRC  issued  its 
Systematic  Assessment  of  Licensee 
Performance  (SALP)  report  for  the 
period  April  1, 1985  through  January  31. 
1986.  This  report  concluded  that 
management  involvement  and 
effectiveness  toward  improving 
operating  activities  was  not  evident. 
Indications  of  the  lack  of  adequate 
management  involvement  included:  poor 
dissemination  of  management  goals  and 
policies;  poor  communications  between 
different  departments  and  divisions;  and 
a  focus  on  compliance  rather  than 
acknowledgement  and  correction  of  the 
root  causes  of  problems.  Further,  the 
report  concluded  there  was  a 
complacent  attitude  toward  procedural 
compliance  in  plant  operations. 

On  June  9, 1986,  the  NRC  issued  a 
Notice  of  Violation  and  Proposed 
$200,000  Civil  Penalty  for  several 
violations  that  resulted  from  numerous 
personnel  errors  by  several  licensed 
operators,  including  the  Shift  Supervisor 
and  Shift  Superintendent,  both  of  whom 
are  licensed  senior  reactor  operators, 
and  two  licensed  reactor  operators. 
These  personnel  errors  by  four  licensed 
individuals  and  associated  violations 
indicated  a  pattern  of  inattention  to 
detail,  failure  to  adhere  to  procedural 
requirements,  and  a  generally 
complacent  attitude  by  the  operations 
staff  toward  performance  of  their  duties 
at  Peach  Bottom.  This  NRC  assessment 
was  emphasized  to  the  licensee  in  a 
June  12. 1986.  letter  from  Victor  Stello. 
Jr.,  Executive  Director  for  Operations,  to 
J.C.  Everett.  Ill,  PECo  Chairman  of  the 
Board  and  Chief  Executive  Officer. 


In  addition,  three  previous  civil 
penalties  were  issued  for  violations  of 
technical  specifications  involving 
violations  that  resulted  from  personnel 
errors.  March  29, 1983  (EA  83-7);  June 
13, 1983  (EA  83-46);  June  18, 1984  (EA 
84-39).  In  general,  the  enforcement 
history  at  Peach  Bottom  regarding^ 
adherence  to  procedures  and  attention 
to  duty  has  been  poor. 

IV 

The  NRC  expects  licensees  to 
maintain  high  standards  of  control  room 
professionalism.  NRC  licensed  operators 
in  the  control  rooms  at  nuclear  power 
plants  are  responsible  for  assuring  that 
the  facility  is  operated  safely  and  within 
the  requirements  of  the  facility's  license, 
technical  specifications,  regulations  and 
orders  of  the  NRC.  To  be  able  to  carry 
out  these  highly  important 
responsibilities,  reactor  operators  must 
give  their  full  attention  to  the  condition 
of  the  plant  at  all  times.  Operators  must 
be  alert  to  ensure  that  the  plant  is 
operating  safely  and  must  be  capable  of 
taking  timely  action  in  response  to  plant 
conditions.  All  control  room  business 
must  be  conducted  in  such  a  way  that 
neither  control  room  operator 
altentiveness  nor  the  professional 
atmosphere  will  be  compromised. 
Sleeping  while  on  duty  in  the  control 
room  demonstrates  a  total  disregard  for 
performing  licensed  duties  and  a  lack  of 
appreciation  for  what  those  duties 
entail. 

10  CFR  50.54{k}  and  Peach  Bottom 
Technical  Specifications  6.2.2  prohibit 
sleeping  or  otherwise  inattentive 
operators  in  the  control  room.  Under  10 
CFR  Part  50.  App.  B.  the  licensee  must 
have  and  implement  procedures  to 
ensure  that  activities  affecting  quality, 
including  operations  of  the  facility,  are 
satisfactorily  accomplished.  The  Peach 
Bottom  quality  assurance  program  has 
failed  to  identify  this  condition  adverse 
to  safety.  These  conditions  constitute  a 
hazard  to  the  safe  operation  of  the 
facility. 

In  light  of  the  above,  it  is  apparent 
that  the  licensee,  through  its 
enforcement  history  and  from  what  has 
been  developed  by  the  ongoing 
investigation,  knew  or  should  have 
known  of  the  unwillingness  or  inability 
of  its  operations  staff  to  comply  with 
Commission  requirements,  and  has  been 
unable  to  implement  effective  corrective 
action.  Consequently,  the  NRC  lacks 
reasonable  assurance  that  the  facility 
will  be  operated  in  a  manner  to  assure 
that  the  health  and  safety  of  the  public 
will  be  protected.  Pending  the 
development  of  other  relevant 
information.  I  am  unable  to  determine 
that  there  is  reasonable  assurance  that 


the  facility  will  be  operated  in  a  manner 
to  assure  that  the  health  and  safety  of 
the  public  will  be  protected. 
Accordingly.  I  have  determined  that 
continued  operations  of  the  facility  is  an 
immediate  threat  to  the  public  health 
and  safety.  Therefore,  I  have  determined 
that  the  public  health,  safety  and 
interest  requires  that  the  Licensee 
should  proceed  to  place  or  maintain  its 
units  in  a  cold  condition. 

I  have  further  determined  for  the 
reasons  set  forth  above,  that  pursuant  to 
10  CFR  2.201(c),  no  prior  notice  is 
required  and,  pursuant  to  10  CFR 
2.202(f),  the  actions  required  by  section 
V  of  this  Order  are  immediately 
effective  pending  further  Order. 


Accordingly,  pursuant  to  sections  103, 
161  (i)  and  (o),  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.202,  and  10  CFR  Part  50,  it  is  hereby 
ordered,  effective  immediately  that: 

A.  The  licensee  shall  within  36  hours 
from  receipt  of  this  Order,  shutdown 
Unit  3  and  place  the  unit  in  the  cold 
condition  (reactor  coolant  temperature 
equal  to  or  less  than  212°F)  and 
maintain  both  units  in  the  cold  condition 
with  the  reactor  mode  switch  in  either 
the  refueling  or  shutdown  mode  pending 
further  Order. 

B.  The  licensee  shall  provide  to  the 
Administrator  of  Region  I  within  seven 
days  of  this  Order  a  description  of  the 
actions  the  licensee  plans  to  take  to 
provide  asurance  that  the  facility  will 
comply  with  all  requirements  including 
station  procedures  while  in  a  cold 
condition. 

C.  Before  the  licensee  proposes  to 
operate  either  Unit  2  or  Unit  3  above  a 
cold  condition  the  licensee  shall  provide 
to  the  Administrator  of  Region  I,  for  his 
approval,  a  detailed  and  comprehensive 
plan  and  the  schedule  to  accomplish  the 
plan  to  assure  that  the  facility  will 
safely  operate  and  comply  with  all 
requirements  including  station 
procedures; 

D.  Licensee  may  show  cause,  in  the 
manner  hereinafter  provided,  why  this 
order  should  not  have  been  issued:  and 

E.  The  Regional  Administrator,  Region 
I,  may  relax  any  of  the  above  provisions, 
in  writing,  upon  demonstration  of  good 
cause  by  the  licensee. 

VI 

The  licensee  may  show  cause,  within 
20  days  after  issuance  of  this  Order  by 
filing  a  written  answer  under  oath  or 
affirmation  setting  forth  the  matters  of 
fact  and  law  on  which  the  licensee 
relies.  The  licensee  may  answer  as 
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provided  in  10  CFR  2.202(d)  by 
consenting  to  the  entry  of  an  Order  in 
substantially  the  form  proposed  in  this 
Order. 

VII 

The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  within  20  days  after 
issuance  of  this  Order.  Any  answer  to 
this  Order  or  any  request  for  hearing 
shall  be  submitted  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  shall  also  be  sent  to 
the  Assistant  General  Counsel  for 
Enforcement,  Office  of  the  General 
Counsel,  at  the  same  address  and  to  the 
Regional  Administrator,  U.S.  Nuclear 
Regulatory  Commission,  Region  I,  631 
Park  Avenue,  King  of  Prussia, 
Pennsylvania  19406.  If  a  person  other 
than  the  licensee  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  manner  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 
Upon  the  failure  of  the  licensee  to 
answer  or  request  a  hearing  within  the 
specified  time,  this  Order  shall  be  final 
without  further  proceedings.  An  answer 
to  this  Order  or  a  request  for  hearing 
shall  not  stay  the  immediate 
effectiveness  of  Section  V  of  this  Order. 

If  a  hearing  is  requested  by  the 
licensee  or  other  person  adversely 
affected  by  this  Order,  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  any  hearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Dated  at  Bethesda,  Maryland,  this  31  day 
of  March,  1987. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Slello,  |r.. 

Executive  Director  for  Operotions. 
jFR  Doc.  87-7784  Filed  4-7-87:  8:45  am) 
BILLING  CODE  7590-01-M 


(Docket  Nos.  50-443-OL,  50-444-OL, 
(ASLBP  No.  82-471-02-OL)  (Offsite 
Emergency  Planning)! 

Public  Service  Co.  of  New  Hampshire 
et  al.  (Seabrook  Station,  Units  1  and  2); 
Hearing 

Before  Administrative  judges:  Helen  F. 
Hoyt.  Chairperson,  Gustave  A.  Linenberger. 
Jr.,  Dr.  jerry  Harbour. 

April  2.  1987. 

The  following  dates  and  location  have 
been  established  for  the  first  three 
weeks  of  hearings: 

June  1-5, 1987  9:00  a.m.-6:00  p.m.  EDT 
June  22-26, 1987  9:00  a.m.-6:00  p.m.  EDT 


)une  20-24, 1987  9:00  a.m.-6:00  p.m.  EDT 
U.3.  District  Court,  55  Pleasant  Street. 
Concord.  New  Hampshire  03301-1498 

For  the  Atomic  Safety  and  Licensing  Board. 
Helen  F.  Hoyt. 

Chairperson.  Administrative  Judge. 
|FR  Doc.  87-7785  Filed  4-7-87;  8.45  am) 
BILUNG  CODE  7S90-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Biotechnology  Science  Coordinating 
Committee;  Open  Meeting 

Agency:  Executive  Office  of  the 
President,  Office  of  Science  and 
Technology  Policy. 

Notice  is  hereby  given  of  the  following 
op(n  meeting  of  the  Biotechnology 
Science  Coordinating  Committee. 

Date  and  time:  28  April  1987  at  3:00 
p.m. 

Place:  National  Science  Foundation, 
1800  G  Street.  NW.,  Room  543. 
Washington,  DC. 

Contact:  Mary  Cant,  Executive 
Secretary,  BSCC,  Office  of  Science  and 
Technology  Policy,  Room  5026,  New 
Executive  Office  Building,  Washington, 
DC  20506,  (202)  395-3952. 

Tentative  agenda:  International 
cooperative  activities,  Status  of  USDA 
regulations.  Subcommittee  activities. 
Public  participation:  The  meeting  is 
open  to  the  public.  Members  of  the 
public  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  Mary  Gant  at  the  above 
acJdress  or  telephone  number.  Requests 
to  speak  including  topic  must  be 
received  2  days  prior  to  the  meeting; 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda 
as  time  permits  although  the  time 
available  for  each  presentation  may 
need  to  be  limited.  The  Chairman  of  the 
BSCC  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
thp  orderly  conduct  of  business. 

Issued  al  Washington.  DC.  on  3  April  1987. 
Jotialhan  F.  Thompson, 

Eilecutive  Assistant  to  the  Director.  Office  of 
Sqience  and  Technology  Policy. 
[Pll  Doc.  87-7873  Filed  4-7-87;  8:45  am] 
BILLING  CODE  3170-01-M 


PEACE  CORPS 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Peace  Corps. 
action:  Notice  of  submission  of  public 
use  form  review  request  to  the  Office  of 
Management  and  Budget. 


summary:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C.  Chapter 
35),  the  Peace  Corps  has  submitted  to 
the  Office  of  Management  and  Budget,  a 
request  to  approve  the  use  of  the 
Returned  Peace  Corps  Volunteer  and 
Former  Staff  Data  Base  Card  through 
March  1. 1990.  The  card  is  completed 
voluntarily  by  those  former  volunteers 
and  staff  interested  in  receiving 
information  on  current  activities  by  the 
Agency.  Respondents  also  indicate  if 
they  are  willing  to  voluntarily  share 
with  the  general  public  their  experiences 
with  the  Peace  Corps.  This  information 
is  necessary  for  Peace  Corps  to  cost 
effectively  achieve  the  three  goals 
stated  in  the  Peace  Corps  Act,  in 
particular,  the  third  goal  of  promoting  a 
better  understanding  of  other  people  on 
behalf  of  the  American  people. 

Information  About  the  Form 

Agency  Address:  Peace  Corps,  806 

Connecticut  Avenue,  NW., 

Washington,  DC  20526 
Title:  W»CV  and  Former  Staff  Data  Base 

Card 
Request:  Approval  of  Use 
Frequency  of  Collection:  On  occasion 
General  Description  of  Respondent: 

Individuals  who  served  as  Peace 

Corps  volunteers  or  as  Peace  Corps 

staff. 
Estimated  Number  of  Responses:  5,000 
Estimated  Hours  for  Respondents  to 

Furnish  Information:  .033  Hours  each. 
Respondents  Obligation  to  Reply: 

Voluntary 
Comments:  Comments  on  this  form 

request  should  be  directed  to  Francine 

Picoull,  Desk  Officer,  Office  of 

Management  and  Budget.  Washington. 

DC  20503. 

A  copy  of  this  form  may  be  obtained 
from  Noel  McCaman,  Direct  Response 
Advertising  Unit.  Office,  of  Recruitment. 
Peace  Corps,  806  Connecticut  Avenue, 
NW.,  Room  M-1106,  Washington,  DC 
20526.  Mr.  McCaman  may  be  called  at 
202-254-6480. 

This  (lotice  is  issued  in  Washington,  DC,  on 
April  6J 1987. 
Linda  Rae  Gregory. 
Associate  Director  for  Management. 
IFR  Doc.  87-7769  Filed  4-7-87:  8:45  amj 
BILLING  CODE  6051-01-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meeting 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 
Commission  on  Wednesday  May  13, 
1987,  9t  the  Hyatt  Regency  Crystal  City 


af  Washington  National  Airport,  2799 
Jefferson  Davis  Highway.  Arlington, 
Virginia. 

The  purpose  of  the  meetings  are  to  set 
the  work  agenda  for  the  next  year.  The 
public  is  encouraged  to  communicate 
with  PROPAC  regarding  issues  for 
consideration.  Suggestions  may  be 
addressed  to  Dr.  Donald  A.  Young, 
Executive  Director,  Prospective  Payment 
Assessment  Commission,  300  7th  Street, 
Southwest.  Suite  301B,  Washington.  DC 
20024. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  Practices  will  meet  in  the 
Regency  A  &  B  Rooms  at  9  o'clock  a.m. 
The  Subcommittee  on  Hospital 
Productivity  and  Cost-Effectiveness  will 
convene  their  meeting  at  9  o'clock  a.m. 
in  Potomac  I  and  II  Rooms.  The  Full 
Commission  will  convene  its  meeting  at 
1:30  p.m.  in  the  Virginia  Room. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 
IFR  Doc.  87-7953  Filed  4-7-87;  9:00  am) 

BILLING  CODE  6S20-BW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Midwest  Stock  Exchange;  Application 
for  Unlisted  Trading  Privileges  in 
Certain  Over-the-Counter  Securities 

March  30.  1987. 

The  Midwest  Stock  Exchange,  Inc. 
("MSE")  on  March  30, 1987,  submitted 
an  application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  in  the  following  over-the- 
counter  ("OTC")  security,  i.e.,  not 
registered  under  section  12(b)  of  the 
Act:» 
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Symbol 

Issuer 

FUe 

No 

APCI 

7-9666 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  April  23, 1987. 
written  comments,  data,  views  and 
arguments  concerning  the  above- 
referenced  applications.  Persons 
desiring  to  make  written  comments 
should  file  three  copies  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC  20549.  Commentators 
are  requested  to  address  whether  they 
believe  the  grant  of  UTP  is  consistent 
with  section  12{fl(l){C).  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds. 


based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors.  In  considering 
an  application  for  extension  of  UTP  to 
OTC  securities  under  section  12(f)(1)(C), 
the  Commission  is  required  to  take 
account  of,  among  other  matters,  the 
public  trading  activity  in  such  security, 
the  character  of  such  trading,  the  impact 
of  such  extension  on  the  existing 
markets  for  such  security,  and  the 
desirability  of  removing  impediments  to 
and  the  progress  that  has  been  made 
toward  the  development  of  a  national 
market  system.  The  Commission  may 
not  grant  the  application  if  any  rule  of 
the  national  securities  exchange  making 
the  application  under  12(f)(1)(C)  would 
unreasonably  impair  the  ability  of  any 
dealer  to  solicit  or  effect  transactions  in 
such  security  for  his  own  account,  or 
would  transactions  in  such  security  for 
his  own  account,  or  would  unreasonably 
restrict  competition  among  dealers  in 
such  security  or  between  such  dealers 
acting  in  the  capacity  of  market  makers 
who  are  specialists  and  such  dealers 
who  are  not  specialists.  In  this 
connection,  commentators  should  note 
that  the  Commission  previously  has 
stated,  as  a  general  matter,  that  the 
grant  to  an  exchange  of  UTP  for  up  to  25 
OTC  stocks  pursuant  to  section 
12(f)(1)(C)  would  be  appropriate,  subject 
to  the  establishment  of  a  facility  for 
consolidating  the  OTC  and  exchange 
reports  of  quotations  and  transactions  in 
such  securities.*  The  NASD  and  MSE 
have  submitted  a  plan  intended  to 
provide  for  such  a  reporting  facility.' 
Accordingly,  commentators  may  wish  to 
address  the  specific  question  of  UTP 
regarding  this  security  in  the  context  of 
the  Commission's  general  policy 
statements  in  this  area.  For  the 
Commission,  by  the  Division  of  Market 
Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Mollis 
Assistant  Secretary. 
[FR  Doc.  87-7732  Filed  4-7-87;  8:45  am] 
BILLING  CODE  S010-01-M 


'  On  December  18. 1986.  the  MSE  submillcd  an 
application  for  UTP  on  25  OTC  securities  {.tee  52  FR 
1687).  One  of  the  issuers.  Tandem  Computers.  Inc. 
(  TNDM").  however,  has  since  listed  its  securities 
on  the  New  York  Stock  Exchange.  Thus,  the  MSE 
submitted  this  application  for  UTP  in  Apollo 
Computer.  Inc.  and  simultaneously  withdrew  its 
UTP  application  for  Tandem  Computers.  Inc.  (File 
No.  7-9495). 

'  See  Securities  Exchange  Act  Release  No.  Z2412 
(September  16. 1985)  50  FR  38640. 

'See  Securities  Exchange  Act  Release  No.  23698 
(lanuary  7. 1987). 


(Rel.  No.  IC-15659;  812-6551) 

The  Northwestern  Mutual  Life 
Insurance  Co.,  et  al. 

April  2, 1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  The  Northwestern  Mutual 
Life  Insurance  Company 
("Northwestern");  NML  Equity  Services. 
Inc.  ("Equity");  NML  Variable  Annuity 
Account  B  ("Account  B");  NML  Variable 
Annuity  Account  1  ("Account  1");  and 
NML  Variable  Annuity  Account  2 
("Account  2"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section 
17(b)  from  Section  17(a). 

Summary  of  Application:  Applicants 
seek  an  order  of  exemption  to  the  extent 
necessary  to  effect  the  proposed 
combination  of  Accounts  1  and  2  into 
Account  B. 

Filing  Date:  The  application  was  filed 
on  December  4. 1986.  and  amended  on 
March  27, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
April  27, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
wTiting  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC.  450  5th 
Street.  NW.,  Washington,  DC,  20549. 
Applicants,  720  East  Wisconsin  Avenue. 
Milwaukee.  Wisconsin.  53202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Financial  Analyst  Margaret  Wamken 
(202)  272-2058  or  Special  Counsel  Lewis 
B.  Reich  (202)  272-2061  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  of  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants '  Representations:  1. 
Northwestern  is  a  mutual  life  insumace 
company.  Equity  is  a  wholly-ownrd. 
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second-tier  broker-dealer  subsidiary  of 
Northwestern  and  acts  as  underwriter  of 
Northwestem's  variable  annuity 
contracts.  Accounts  B.  1  and  2  are 
variable  annuity  separate  accounts 
registered  under  the  1940  Act  as  unit 
investment  trusts.  Northwestern  and 
Equity  are  co-depositors  of  the 
Accounts. 

2.  Assets  of  Account  B  are  invested  in 
shares  of  four  underlying  mutual  funds 
("Funds")  used  exclusively  as  funding 
vehicles  for  Northwestem's  variable 
annuity  contracts.  The  Account  B 
variable  annuities  are  tax-qualified  and 
nontax-qualified  contracts.  Assets  of 
Account  1  are  invested  in  shares  of  one 
of  the  Funds,  and  assets  of  Account  2 
are  invested  in  shares  of  two  of  the 
Funds.  The  Account  1  and  Account  2 
variable  annuities  are  nontax-qualified 
contracts. 

3.  The  Applicants  proposed  to 
combine  Accounts  1  and  2  into  Account 
B  by  redeeming  the  shares  of  the  Funds 
held  in  Accounts  1  and  2,  reallocating 
the  proceeds  of  the  redemptions  to 
Account  B,  and  purchasing  for  Account 
B  the  same  number  of  shares  of  each 
Fund  to  replace  the  assets  previously 
held  in  Accounts  1  and  2.  The 
combination  will  be  accomplished  by 
transactions  as  of  a  single  point  in  time, 
based  on  the  net  asset  values  of  the 
shares  of  each  Fund. 

4.  The  combination  of  the  Accounts 
will  make  all  four  of  the  Funds  available 
as  investment  funding  vehicles  for  the 
Account  1  and  Account  2  contracts  and 
will  permit  savings  of  administrative 
costs.  The  present  limitations  of  the 
funding  vehicles  for  Accounts  1  and  2 
reflect  the  former  federal  income  lax 
treatment  of  long-term  capital  gains  in 
the  context  of  non-tax  qualified  variable 
annuities.  These  limitations  are  no 
longer  appropriate  in  view  of  the 
changes  in  the  tax  laws  enacted  in  1984. 

5.  All  provisions  of  the  Account  1  and 
Account  2  contracts  will  continue  in 
effect  after  the  proposed  combination 
and  the  contracts  will  continue  to  be 
administered  in  accordance  with  their 
terms. 

6.  All  costs  of  the  proposed 
combination  of  the  Accounts  will  be 
borne  by  Northwestern.  No  taxes  or 
other  costs  will  be  incurred  by  owners 
of  the  variable  annuity  contracts  as  a 
resuls  of,  or  in  connection  with,  the 
proposal  transaction. 

7.  The  terms  of  the  proposed 
transaction  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned.  The  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 


concerned  and  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  deieguted  authority. 
Shirley  E.  Hollis, 

Assistant  Secretary. 

|FR  Doc.  87-7731  Filed  4-7-87;  8:45  am] 
StU.'.&'S  CODE  S010-01-W 

[Release  No.  IC-15608;  File  No  812-6590] 
Hartford  Life  Insurance  Co.,  et  al. 

April  3.  1987. 

AOENCv:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Hartford  Life  Insurance 
Company  ("Hartford"),  Hartford  Life 
Insurance  Company-Thomson 
McKinnon  Separate  Account 
("Account"),  and  Hartford  Equity  Sales 
Company,  Inc.  ("Equity  Sales"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27(c)(2). 

Summary  of  Application:  Applicants 
request  exemption  to  offer  certain 
individual  and  group  Flexible  premium 
variable  annuity  contracts  ("contracts") 
subject  to  a  daily  asset  charge  for 
mortality  and  expense  guarantees  at  the 
annual  rate  of  1.25%.  estimated  at  .90% 
and  .35%,  respectively. 

Filing  Dote:  The  application  was  Tded 
on  January  7, 1987,  and  amended  on 
March  5, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
April  23, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

A0DRE88C8:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549 
Applicants.  Hartford  Plaza,  Hartford, 
Connecticut  06115. 

FOR  FURTHER  INFORMATION  CONTACT: 

Financial  Analyst  Margaret  Wamken 
(302)  272-2058  or  Special  Counsel  Lewis 


B.  Reich  (202)  272-2061  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicants'  Representations 

1.  Hartford  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  state  of  Connecticut.  The  Account  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Equity  Sales,  a 
registered  broker-dealer,  is  the  principal 
underwriter  for  the  contracts. 

2.  The  contractowner  has  the  right  to 
allocate  purchase  payments  to  any  one 
or  more  of  five  portfolios  ("Funds")  of 
Thomson  McKinnon  Investment  Annuity 
Trust.  A  sales  charge  is  not  deducted  at 
the  time  of  purchase.  Each  premium 
payment,  net  of  any  applicable  premium 
tax,  is  credited  to  the  cgntract.  A 
Contingent  deferred  sales  charge  may  be 
assessed  against  contract  values  upon 
surrender.  The  time  from  receipt  of  a 
premium  payment  to  the  time  of 
surrender  determines  the  contingent 
deferred  sales  charge:  and  the  charge 
equals  5%  of  the  amount  withdrawn  for 
the  firat  year.  4%  for  the  second  year,  3% 
for  the  third  year,  2%  for  the  fourth  and 
fifth  year,  and  0%  for  the  sixth  year.  A 
single  partial  surrender  may  be  made 
each  year  after  the  first  full  contract 
year  of  up  to  10%  of  the  aggregate 
premium  payments  without  the 
application  of  the  contingent  deferred 
sales  charge. 

3.  An  annual  maintenance  fee  of  $25  is 
deducted  on  each  contract  anniversary 
from  contract  values.  A  daily  charge  of 
.175%  per  annum  is  made  against 
contract  values  for  administration.  The 
contracts  issued  with  respect  to  the 
Account  will  provide  for  a  1.25%  annual 
asset  charge  paid  to  the  Hartford  on  a 
daily  basis  for  providing  mortality  and 
expense  guarantees. 

4.  The  mortality  undertaking  provided 
by  Hartford  under  the  contracts, 
assuming  the  selection  of  one  of  the 
forms  of  life  annuities,  is  to  make 
monthly  annuity  payments  (determined 
in  accordance  with  the  1983(a) 
Individual  Annuity  Table  with  ages  set 
back  one  year  and  other  provisions  in 
the  contract)  regardless  of  how  long  an 
annuitant  may  live,  and  regardless  of 
how  long  all  annuitants  as  a  group  may 
live.  Hartford  also  assumes  the  liability 
for  payment  of  a  minimum  death  benefit. 
The  expense  undertaking  is  the  risk 
assumed  that  the  contingent  deferred 


sales  charges,  the  annual  maintenance 
fee.  and  the  asset-based  administration 
charge,  may  be  insufficient  to  cover  the 
actual  costs. 

5.  Exemption  from  the  provisions  of 
sections  26(a)(2)(C)  and  27(c)(2)  is 
requested  in  order  that  the  contracts 
may  be  subject  to  the  mortality  and 
expense  risk  charge.  Hartford  and  the 
Account  represent  that: 

(a)  The  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
contracts  as  determined  by  a  survey  of 
comparable  contracts  issued  by  a  large 
number  of  other  insurance  companies. 
These  contracts  are  similar  in  that 
current  charge  levels  are  approximately 
the  same:  all  provide  minimum  death 
benefit  guarantees  the  same  as  or  lower 
than  the  Applicants'  contract:  all  have 
guaranteed  annuity  purchase  rates;  all 
have  the  same  special  accounting 
system  for  separate  account  unit  value 
administration:  and  all  are  offered  in  the 
same  market.  Hartford  will  undertake  to 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  underlying  this 
representation; 

(b)  There  is  likelihood  that  the 
proceeds  from  explicit  sales  loads  will 
be  insufficient  to  cover  the  expected 
costs  of  distributing  the  contracts. 
Hartford  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  Account's 
distribution  financing  arrangement  will 
benefit  the  Account  and  contractowners. 
and  that  it  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  the 
basis  for  this  representation;  and 

(c)  The  Account  will  invest  only  in 
open-end  management  companies  which 
have  undertaken  to  have  a  board  of 
directors,  a  majority  of  whom  are  not 
interested  persons  of  the  open-end 
management  company,  formulate  and 
approve  any  plan  under  Rule  12b-l  to 
finance  distribution  expenses. 

6.  The  exemption  requested  to  permit 
the  deduction  for  mortality  and  expense 
guarantees  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Mnnagcment.  pursuant  to 
delegHled  aulhorily. 
Shirley  E.  Hollis. 
AssistanI  Sfcretary. 
|FR  Doc.  87-7815  Filed  4-7-87;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
[Docket  S-805 1 

American  President  Lines,  Ltd.; 
Application  To  Increase  Sailings  to 
Guam  on  Its  TR  29  (U.S.  Pacific,  Hawaii, 
Alaska/Far  East  Service) 

Notice  is  hereby  given  that  American 
President  Lines,  Ltd.  (APL),  by  letter 
application  dated  March  30, 1987,  has 
requested  amendment  of  its  Appendix  A 
of  Operating-Differential  Subsidy 
Agreement,  Contract  MA/MSB-417,  to 
increase  from  26  to  52  the  number  of 
Line  A  sailings  that  APL  may  provide 
between  California  and  Guam.  For 
future  flexibility.  APL  also  requested  an 
increase  to  52  in  the  number  of  Line  B 
sailings  that  may  call  at  Guam,  subject 
to  an  overall  maximum  of  52  annual 
sailings  that  may  call  at  Guam  in  either 
or  both  Line  A  and  Line  B  services.  No 
increase  was  requested  in  the  scope  of 
APL's  exsting  authority  to  provide 
service  between  Guam  and  foreign  ports 
on  APL's  authorized  routes. 

APL  has  recently  reorganized  its 
services  to  begin  a  second,  weekly 
service  on  Line  A,  between  California 
and  the  Far  East.  The  reorganization  is 
occasioned  by  the  continuing  growth  in 
trade  that  has  occurred  on  the  routes 
serviced  by  APL.  particularly  eastbound. 
APL  ships  have  been  operating  at  full 
capacity  eastbound  for  several  years, 
and  have  been  experiencing  good 
utilization  westbound  as  well.  Without 
added  service  and  added  capacity  APL 
believes  it  will  lose  cargo,  and  market 
share,  to  foreign  lines,  which  themselves 
have  been  increasing  service  and  adding 
capacity  at  a  rapid  rate. 

The  increase  in  Line  A  sailings,  while 
providing  increased  coverage  to  major 
Far  East  ports  served  by  APL  and 
improved  transit  time  between  many  of 
those  ports  and  California  ports,  also 
provides  APL  the  opportunity  to  call  at 
Guam  on  a  weekly  basis,  rather  than  on 
a  fortnightly  basis  as  it  has  in  the  past. 
APL  feels  that  the  availability  of  a 
weekly  rather  than  a  fortnightly  service 
will  be  a  significant  benefit  to  Guam 
commercial  interests,  and  remedies  the 
disadvantage  that  APL  has  operated 
under  since  it  reinstituted  the  Guam 
service  in  competing  with  the  weekly 
service  being  provided  by  United  States 
Lines,  Inc. 

Commerce  between  continental 
United  States  ports  and  Guam  has  been 
determined  to  be  not  "domestic 
intercoastal  or  coastwise  service" 
within  the  meaning  of  section  805(a)  of 
the  Merchant  Marine  Act,  1936,  as 
amended  (Act).  Also  it  is  not  foreign 


commerce,  and  therefore  does  not  fall 
within  the  provisions  of  section  605(c)  of 
the  Act. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7300.  Nassif 
Building,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Such  views 
should  be  directed  to  the  issue  as  to 
whether  the  effect  of  the  amendment 
sought  by  APL  would  be  to  give  undue 
advantage  or  be  unduly  prejudicial  as 
between  APL  and  other  operators 
serving  Guam.  Comments  must  be 
received  no  later  than  5:00  p.m.  on  April 
21, 1987.  This  notice  is  published  as  a 
matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administration 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies) 

Dated;  April  3, 1987. 

By  Order  of  the  Maritime  Subsidy  Board. 
James  E.  Saari. 
Secretary: 
(FR  Doc.  87-7773  Filed  4-7-87;  8:45  am] 

BILUNG  CODE  49I(>-«1-M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP-87-02;  Notice  1) 

Ttie  Uniroyal  Goodricti  Tire  Company; 
Receipt  of  Petition  for  Determination 
of  Inconsequential  Noncompliance 

The  Uniroyal  Goodrich  Tire  Company 
of  Akron,  Ohio,  has  petition  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq]  for  apparent 
noncompliance  with  49  CFR  571.119. 
Motor  Vehicle  Safety  Standard  No.  119, 
New  Pneumatic  Tire  for  Vehicles  Other 
Than  Passenger  Cars,  on  the  basis  that 
it  is  consequential  as  it  relates  to  motor 
vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
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exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S6.5(d)  of  Federal  Motor 
Vehicle  Safety  Standard  No.  119.  New 
Peneumatic  Tires  for  Vehicles  Other 
Than  Passenger  Cars,  requires  that  tires 
be  marked  on  both  sidewalls  with  the 
maximum  load  rating  and  corresponding 
inflation  pressure  of  the  time.  Uniroyal 
Goodrich  Tire  Company  manufactured 
and  shipped  3.922  31X10.50R15  All- 
Terrain  Radial  tires  that  do  not  comply 
with  Paragraph  S6.5(d)  of  FMVSS  No. 
119.  These  tires  have  the  incorrect  load 
range  stamped  on  the  serial  number  side 
of  the  tire. 

From  August  31, 1986  to  December  12, 
1986,  Uniroyal  Goodrich  stamped  the 
following  load  range  on  their 
31X10.5OR15  All-Terrain  Radial: 

Load  Range  G— Max.  Load  2,250  Lbs. 
at  50  PSI  Cold. 

The  correct  load  range  is:  Loag  Range 
C— Max.  Load  2,250  Lbs.  at  50  PSI  Cold. 

Uniroyal  Goodrich  believes  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  because  all 
identification  located  above  the  bead  on 
both  sides  of  the  tire  correctly  states  the 
maximum  load  in  terms  of  pounds  and 
pressure  and  the  highest  bad  range 
available  in  the  family  of  flotation  tire 
sizes  is  load  range  "C".  Also  the  correct 
load  range  identification  appears  on  the 
opposite  serial  number  sidewall  and  is 
imprinted  on  each  paper  label  adhered 
to  the  tread  of  the  tire. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  The 
Uniroyal  Goodrich  Tire  Company 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109.  400  Seventh  Street  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  five  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  May  8, 1987. 

(Sec.  102,  Pub.  L.  93-492,  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8). 


Issued  on  April  3. 1987. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Ooc.  87-7754  Filed  4-7-87;  8:45  am) 

BILLING  CODE  4910-59-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[TD.«7-4«1 

Recordation  of  Trade  Name;  Aspen 
Laboratories,  Inc. 

agency:  Customs  Service,  Treasury. 
action:  Notice  of  recordation. 

SUMNARY:  On  January  30, 1987,  a  notice 
of  application  for  the  recordation  under 
section  42  of  the  Act  of  July  5, 1946,  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "ASPEN  LABORATORIES,  INC." 
was  published  in  the  Federal  Register 
(52  m  3075).  The  notice  advised  that 
before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  March  31. 
1987,  No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  §  133.14, 
Customs  Regulations  (19  CFR  133.14), 
the  name  "ASPEN  LABORATORIES, 
INC."  is  recorded  as  the  trade  name 
used  by  the  Aspen  Laboratories,  Inc.,  a 
corporation  organized  under  the  laws  of 
the  State  of  Colorado,  located  at  181 
Inverness  Drive  West,  Englewood, 
Colorado  80155.  The  trade  name  is  used 
in  connection  with  the  following 
merchandise  manufactured  in  the 
United  States:  the  developing  and 
marketing  of  products  for  medical 
electronic  equipment,  such  as 
electrosurgical  electrodes,  electro  power 
supply  and  adapter  for  power  supply  to 
supply  electricity  to  electrosurgical 
electrodes. 
DATE:  April  8, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatrice  E.  Moore,  Entry,  Licensing  and 
Restricted  Merchandise  Branch.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (202-566-5765). 

Dated:  April  2, 1987. 
Steven  Pinter, 

Chief,  Entry,  Licensing  and  Restricted 

Merchandise  Branch. 

(FR  Doc.  87-7749  Filed  4-7-87;  8:45  am] 

BILLING  CODE  4«20-02-M 


IT4).  B7-S9] 

Recordation  of  Trade  Name:  Jobst 
Institute,  Inc. 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  recordation. 

SUMMARY^  On  January  26, 1987,  a  notice 
of  application  for  the  recordation  under 
section  42  of  the  Act  of  July  5, 1946,  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "JOBST  INSTITUTE,  INC."  was 
published  in  the  Federal  Register  (52  FR 
2787).  The  notice  advised  that  before 
final  action  was  taken  on  the 
application,  consideration  would  be 
given  to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  March  27, 
1987.  No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  §  133.14. 
Customs  Regulations  (19  CFR  133.14). 
the  name  "JOBST  INSTITUTE.  INC."  is 
recorded  as  the  trade  name  used  by  the 
Jobst  Institute.  Inc.,  a  corporation 
organized  under  the  laws  of  the  State  of 
Ohio,  located  at  653  Miami  Street. 
Toledo,  Ohio  43694.  The  trade  name  is 
used  in  connection  with  the  following 
merchandise  manufactured  in  the 
United  States:  developing  and  marketing 
of  medical  soft  goods  for  the  treatment 
of  vascular  and  lymphatic  system 
disorders  due  to  surgery,  trauma  or 
disease,  such  as  support  stockings  and 
elastic  pressure  covers  for  the  treatment 
of  bums. 

date:  April  8, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  E.  Moore,  Entry,  Licensing  and 
Restricted  Merchandise  Branch,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (202-566-5765). 

Dated:  April  2, 1987. 
Steven  Pinter, 

Chief  Entry.  Licensing  and  Restricted 
Merchandise  Branch. 
(FR  Doc.  87-7750  Filed  4-7-87;  8:45  am] 
BILLING  CODE  4«20-02-M 


[TJ).  87-49] 

Recordation  of  Trade  Name;  Medical 
Engineering  Corporation  , 

agency:  Customs  Service,  Treasury. 
action:  Notice  of  recordation. 

SUMMARY:  On  January  30, 1987.  a  notice 
of  application  for  the  recordation  under 
section  42  of  the  Act  of  July  5. 1946,  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "MEDICAL  ENGINEERING 
CORPORATION  '  was  published  in  the 
Federal  Register  (52  FR  3075).  The  notice 
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advised  that  before  final  action  is  taken 
on  the  application,  consideration  will  be 
given  to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
and  received  not  later  than  March  31, 
1987.  No  responses  where  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  §  133.14, 
Customs  Regulations  (19  CFR  133.14). 
the  name  "MEDICAL  ENGINEERING 
CORPORATION,"  is  recorded  as  the 
trade  name  used  by  the  Medical 
Engineering  Corporation,  a  corporation 
organized  under  the  laws  of  the  State  of 
Delaware,  located  at  3037  Mount 
Pleasant.  Racine,  Wisconsin  53401.  The 
trade  name  is  used  in  connection  with 
the  following  merchandise 
manufactured  in  the  United  States: 
medical  prostheses,  catheters,  drains 
and  tracheal  tubes. 
date:  April  8, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  E.  Moore.  Entry.  Licensing  and 
Restricted  Merchandise  Branch.  1301 
Constitution  Avenue,  NW..  Washington, 
DC  20229  (202-566-5765J. 

Dated:  April  2. 1987. 
Steven  Pinter. 

Chief.  Entry.  Licensing  and  Restricted 
Merchandise  Branch. 
[FR  Doc.  87-7751  Filed  4-7-87;  8:45  am) 
BILLING  CODE  482<M»-M 


[T.D.  87-47] 

Recordation  of  Trade  Name;  Xomed, 
Inc. 

agency:  Customs  Service,  Treasury. 
ACTION:  Notice  of  recordation. 


summary:  January  26, 1987,  a  notice  of 
application  for  the  recordation  under 
section  42  of  the  Act  of  July  5. 1946.  as 
amended  (15  U.S.C.  1124),  of  the  trade 
name  "XOMED.  INC."  was  published  in 
the  Federal  Register  (52  FR  2787).  The 
notice  advised  that  before  final  action 
was  taken  on  the  application, 
consideration  would  be  given  to  any 
relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  person  in 
opposition  to  the  recordation  and 
recei^d  not  later  than  March  27, 1987. 
No  responses  were  received  in 
opposition  to  the  notice. 

Accordingly,  as  provided  in  §  133.14. 
Customs  Regulations  (19  CFR  133.14). 
the  name  "XOMED.  INC."  is  recorded  as 
the  trade  name  used  by  the  Xomed.  Inc.. 
a  corporation  organized  under  the  laws 
of  the  State  of  Delaware.  located  at  6743 
Southpoint  Drive  North,  Jacksonville, 
Florida  32216.  The  trade  name  is  used  in 
connection  with  the  following 
merchandise  manufactured  in  the 


United  States:  medical  prosthetic 
supplies  and  apparatus,  such  as.  surgical 
instruments,  x-ray  machine  drapes,  ear 
drapes,  various  types  of  sheeting  and 
gauze  primarily  for  use  in  surgical 
procedures,  otology  implants,  and 
stapedectomy  prostheses. 
date:  April  8. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Beatrice  E.  Moore,  Entry.  Licensing  and 
Restricted  Merchandise  Branch.  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229  (202-566-5765). 

Dated:  April  2. 1987. 
Steven  Pinter. 

Chief.  Entry.  Licensing  and  Restricted 

Merchandise  Branch. 

(FR  Doc.  87-7752  Filed  4-7-87;  8:45  am) 

BILUNG  CODE  4620-02-11 


Internal  Revenue  Service 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Infernal  Revenue  Service, 
Department  of  the  Treasury. 
action:  Notification  of  revised  notices 
of  systems  of  records. 


SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a,  of 
intent  to  revise  several  notices  of 
systems  of  records  and  Appendix  A. 
Further  identification  of  changes  are 
printed  below  in  their  entirety. 

DATE:  These  changes  are  effective  April 
8, 1987. 

FOR  FURTHER  INFORMATION  CO^ITACT: 

Marcus  Farbenblum.  (202)566-3359, 
Chief,  FOI/Privacy  Section. 
SUPPLEMENTARY  INFORMATION:  The 
Internal  Revenue  Service  is  revising 
several  notices  of  systems  of  records 
and  Appendix  A.  Some  of  the  notices 
are  being  revised  to  add  the  phrase  "in 
response  to  a  subpoena" in  the 
following  routine  use  (wherever  it 
appears):  "to  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in  connection 
with  criminal  law  proceedings."  This 
phrase  was  inadvertently  dropped  when 
routine  uses  contained  in  the 
Department  of  the  Treasury's  Appendix 
AA  were  incorporated  into  appropriate 
systems. 

With  the  elimination  of  Appendix 
AA's  routine  uses,  the  congressional 
inquiry  routine  use  is  included  for 
several  systems  to  enable  us  to  respond 
to  a  congressional  inquiry. 


Several  systems  also  contain  tax 
return  information:  thus  IRC  6103  is 
cited  within  the  Routine  Uses  category 
of  the  notice.  Additionally,  26  U.S.C. 
7852(e)  is  included  in  the  Contesting 
Records  Category. 

In  numerous  systems,  the  Notification 
Procedures  and  Record  Access 
Procedures  are  being  revised  to  contain 
instructions  on  how  to  seek  access  and/ 
or  notification. 

In  System  10.001.  the  Categories  of 
Records  in  the  System  is  being  amended 
to  include  photographs.  The  Routine 
Uses  category  is  being  amended  to 
include  the  statement  that,  "information 
contained  in  this  system  may  be 
included  in  news  releases  issued  to  the 
media  and  the  public". 

In  System  10.004,  the  Routine  Uses 
category  is  being  amended  to  include 
the  following:  'To  the  extent 
information  contained  in  this  system  is 
used  in  response  to  inquiries  from  the 
media,  routine  disclosures  may  be  made 
to  the  media  and  the  public." 

In  System  2^034,  the  Categories  of 
Records  in  the  System  is  being  amended 
to  include  withholding  allowance 
certificates.  The  Storage  category  is 
being  expanded  to  include  magnetic 
media. 

In  System  24.030,  the  Retention  and 
Disposal  category  is  being  amended  to 
clarify  that  although  the  Potentially 
Dangerous  Taxpayer  System  (PDT) 
contemplates  reassessment  after  five 
years,  if  does  not  necessarily  mean  that 
PDT  codes  will  be  removed  in  five 
years. 

The  System  Name  of  24.046,  "Returns 
and  Information  Processing — Treasury/ 
IRS  Business  Master  File  (BMF)"  should 
be  "Business  Master  File  (BMF):  Returns 
and  Information  Processing.  DJlJi — 
Treasury/IRS." 

In  Systems  26.001,  26.006,  26.008, 
26.010,  26.011,  26.013,  26.016.  26.019. 
26.020.  26.021  and  26.022  the  Routine 
Uses  category  is  being  revised. 
Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

In  Systems  26.011  and  26.018.  the 
phrase,  "disclosures  may  be  made 
during  judicial  processes"  is  being 
deleted  from  the  Categories  of  Records 
in  the  System,  as  not  being  applicable  to 
this  section  of  the  notices. 

In  System  34.0ia  the  Routine  Uses 
category  is  being  revised.  The  routine 
use  set  forth  in  the  notice  as  published  is 
an  intra-agency  use  which  need  not  be 
published. 

In  System  36.002.  the  method  of 
storage  of  records  is  being  expanded  to 
include  magnetic  media. 
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In  System  36.005.  in  the  Routine  Uses 
category,  the  "(3)"  is  being  removed. 
The  language  which  follows  should  be 
part  of  the  second  routine  use 
enumerated  therein. 

In  Systems  37.001.  37.002.  37.003. 
37.004'  37.005.  37.006.  37.007.  37.008. 
37.009.  37.010  and  37.011  the  Routine 
Uses  category  is  being  revised  to  include 
disclosures  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings. 

The  System  Name  of  42.001. 
"Examination  Administrative  File"  is 
being  changed  to.  "Examination 
Administrative  File  (open  and  closed)" 
to  clarify  that  both  open  and  closed 
examination  administrative  files  are 
included. 

In  Svstems  42.001.  42.012.  42.013. 
42.017."  42.027.  42.030,  49.001,  49.002. 
49.003,  49.007  and  49.008  the  System 
Location  and  System  Manager(s)  and 
Address  categories  are  being  revised  to 
reflect  the  IRS  reorganization  which 
established  the  Office  of  the  Assistant 
Commissioner  (International). 
The  System  Name  of  42.016. 
"Classification  and  Examination 
Selection  Files"  is  being  changed  to. 
"Classification/Centralized  Files  and 
Scheduling  Files"  and  other  changes  in 
the  System  Location,  Categories  of 
Records  in  the  System  and  Retention 
and  Disposal  categories  are  being  made 
to  reflect  the  systems  change  from 
manual  to  automated. 

In  System  48.001.  the  language  in  the 
Systems  Exempted  from  Certain 
Provisions  of  the  Act  and  Record  Source 
categories  is  being  revised.  In 
accordance  with  5  U.S.C.  552a(k)(2).  the 
Commissioner  has  claimed  the  system 
exempt  from  various  Privacy  Act 
provisions,  including  access. 

Pursuant  to  paragraph  (g)  of  the 
Notice  of  Exempt  Systems,  42  FR  49407 
published  on  September  26. 1977.  any 
information  contained  in  an  exempt  IRS 
system  which  is  also  located  in  another 
nonexempt  system  retains  its  exempt 
status.  Accordingly,  the  language  in 
System  48.008,  Systems  Exempted  from 
Certain  Provisions  of  the  Act  category  is 
being  revised. 

System  60.010  has  not  been  exempted 
by  the  Commissioner.  The  first  sentence 
in  the  Notification  Procedure  category  is 
being  deleted.  It  is  a  partial  restriction 
which  has  no  legal  basis. 

As  a  result  of  the  reorganization  of  the 
Office  of  Chief  Counsel  (effective  10/27/ 
85),  the  Corporation  Tax  Division  and 
the  Individual  Tax  Division  were 
transferred  to  Chief  Counsel.  Therefore, 
the  systems  described  in  80.001  and 


80.0p2  are  now  under  the  jurisdiction  of 
the  Director.  Appeals  Division  and  are 
beirig  renumbered  as  44.004  and  44.005. 
The  system  described  in  80.003  will 
remain  under  Associate  Chief  Counsel 
(Tedhnical)  but,  as  a  result  of  the 
reoi^anization,  is  being  renumbered  as 
90.017. 

System  90.001  is  being  revised  to  add 
5  U5.C.  552(d)(5)  in  the  Notification  and 
Record  Access  Procedures  category. 

In  Systems  90.003  and  90.013.  the 
System  Name  category  is  being  revised 
to  include  the  Associate  Chief  Counsel 
(International). 

The  current  language  in  the  Retention 
andl  Disposal  category  of  90.006  and 
90.(|10  is  no  longer  correct  and  is 
therefore  being  revised. 

Typographical  errors  are  being 
corrected  as  follows:  The  Routine  Uses 
category  of  70.001.  "27  U.S.C.  6103" 
should  be  "26  U.S.C.  6103":  the 
Categories  of  Records  in  the  System 
headnote  of  60.007  should  be  set  apart 
anti  in  bolder  print,  and  in  the 
Corttesling  Records  category.  "7851(e)" 
shoiuld  be  "7852(e)";  and  the  Routine 
Uses  headnote  of  80.003.  now  90.017, 
should  be  set  apart  and  in  bolder  print, 
as  Ihe  other  category  headings  are.  In 
System  60.007,  in  the  Categories  of 
Individuals  Covered  by  the  System,  the 
phrase,  "persons  whose  actions  or 
alleged  actions  indicate  a  threat  to  IRS 
employees,  facilities,  or  the  integrity  of 
theitax  system"  is  being  corrected  to 
change  "indicate"  to  the  past  tense 
"indicated". 

f  he  following  corrections  are  being 
made  in  Appendix  A:  Due  to  the  IRS 
reorganization.  Director,  Disclosure  and 
Security  Division  is  being  changed  to 
Difector,  Office  of  Disclosure:  Foreign 
Operations  District  is  being  changed  to 
Asisislant  Commissioner  (International) 
anB  District  Counsel's  Office,  IRS, 
Foreign  Operations  is  being  deleted.  The 
Chief  Counsel  and  the  Associate  Chief 
Counsel  (Technical)  are  being  deleted 
from  the  listing  of  National  Office 
Internal  Revenue  Service  Systems 
M^inagers.  The  proper  placement  for  the 
D^ector,  Appeals  Division,  the 
Associate  Chief  Counsel  (Technical)  and 
the  newly  created  Associate  Chief 
Counsel  (International)  is  under  the 
lifting  of  National  Office  Chief  Counsel 
Systems  Managers,  and  the  abolished 
position  of  Associate  Chief  Counsel 
(General)  is  being  deleted.  Under 
Regional  Office  Internal  Revenue 
Service,  the  Regional  Inspector  for  each 
region  is  being  deleted. 


Dated:  April  1, 1987. 
John  F.W.  Rogers, 
Assistant  Secretary  of  the  Treasury 
(Management). 

Portions  of  the  following  systems  of 
records  are  being  changed  for  the 
reasons  stated  in  the  preamble.  The  date 
and  volume/page  of  the  previous 
Federal  Register  publication  of  each  i 
system  notice  is  also  provided. 

Treasury/IRS  10.001  published  on  July 
22, 1985  (50  FR  29817). 

SYSTEM  MAME: 

Biographical  Files,  Public  Affairs — 
Treasury/IRS. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  are  biographical  data  and 
photographs  of  key  IRS  employees. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains.  Information  contained 
in  this  system  may  be  included  in  news 
releases  issued  to  the  media  and  the 

public. 

<        «        •        •        • 

Treasury/IRS  10.004  published  on  July 
22. 1985  (50  FR  29817). 

SYSTEM  name: 

Subject  Files.  Public  Affairs —  | 

Treasuty/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  extent  information  contained  in 
this  system  is  used  in  response  to 
inquiries  from  the  media,  routine 
disclosures  may  be  made  to  the  media 
and  the  public.  j 


TreaBury/IRS  21.001  published  on  July 
22. 1985  (50  FR  29818).  «    ' 

SYSTEM  NAME:  I 

Tax  Administration  Advisors 
Resources  File.  Tax  Administration 
Advisory  Services  Division — Treasury/ 
IRS.     i 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applicant  roster  database,  locator 
cards,  and  lists  with  names,  addresses, 
telephone  number,  and  organizational 
affiliations  of  officials  engaged  in  tax 
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administration;  work  assignment  or 
application  folders  of  past  and  potential 
tax  administration  advisors,  which 
contain  employment  history, 
information,  medical  abstracts,  security 
clearances,  and  passport  information, 
bio-data  sketches  on  IRS  employees  and 
others  engaged  in  tax  administration 
and  related  fields. 


ROUTINE  USES  Of  RECORDS  MAIKTAINEO  fN 
THE  SYSTEM,  IMCLUOINO  CATEOORtES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Maintained  for  use  by  Division 
management  officials  as  a  reference  in 
obtaining  and  presenting  information 
related  to  tax  administration,  and  for 
administrative  selection  and  processing 
of  overseas  and  domestic  assignments. 
These  records  and  information  in  these 
records  may  be  used  to  disclose 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains.  Routine  disclosure  of 
information  contained  in  this  system  of 
records  may  be  made  to  the  Department 
of  Justice  in  connection  with  actual  or 
potential  criminal  prosecution  or  civil 
litigation,  and  in  connection  with 
requests  for  legal  advice.  Disclosure 
may  be  made  during  judicial  processes. 


STORAGE: 

Paper  records  and  magnetic  media. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C.  Appendix  B. 
Inquiries  should  be  addressed  to 
Director.  TAAS  Division.  PM:HR:TAAS. 
1111  Constitution  Avenue.  NW.. 
Washington,  DC  20224. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1. 
Subpart  C.  Appendix  R  Inquiries  should 
be  addressed  to  Director,  TAAS 
Division.  PM:HR:TAAS,  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1.  Subpart  C. 
Appendix  B.  Address  inquiries  to  the 
Director.  TAAS  Division.  PM:HR;TAAS. 
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1111  Constitution  Avenue.  NW^ 
Washington.  E>C  20224. 

Treasury/IRS  22i)34  published  on  July 
22, 1985  (50  FR  29821). 

SYSTEM  NAME: 

Individual  Returns  Files.  Adjustments 
and  Miscellaneous  Documents  Files. 
D:R:R— Treasury/IRS. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  variety  of  records  reflecting  tax 
matters  which  have  served  as  input 
documents  or  supporting  documentation 
for  entries  on  the  Individual  Master  File, 
or  other  tax  accounting  files,  including 
tax  return  forms,  declarations, 
applications,  case  records,  processing 
documents,  vouchers,  computer  notices, 
posting  and  correction  forms.  Interest 
Equalization  Tax  Forms,  withholding 
allowance  certificates,  and  similar 
records.  Information  will  be  maintained 
as  to  the  name.  SSN.  address  of 
individuals  owing  past  due  child  and/or 
spousal  support  payments  submitted  by 
states  under  Pub.  L  97-35.  Also 
maintained  will  be  the  name  of  the 
submission  state,  the  amount  owed,  and 
the  amount  of  any  individual  income  tax 
overpayment  retained  and  transferred  to 
the  state  to  apply  against  the  amount 
owed. 


storage: 

Paper  document  files  or  magnetic 
media. 
•        »        •        »         • 

Treasury/IRS  24.030  published  on  July 
22. 1985  (50  FR  29826). 

SYSTEM  name: 

Individual  Master  File  (IMF):  Returns 
and  Information  Processing,  D:R;R — 
Treasury/IRS. 


RETENTKm  AND  disposal: 

As  specified  in  the  Records 
Disposition  Handbook  published  by  the 
Service.  IRM  1(15)59.  The  code 
identifying  taxpayers  who  threatened  or 
assaulted  IRS  employees  may  be 
removed  five  years  after  initial  input 

•  •        •        «        « 

Treasury/IRS  24.046  published  on  July 
22. 1985  (50  FR  29826). 

system  name: 

Business  Master  File  (BMF):  Returns 
and  Information  Processing.  D;R;R — 
Treasury/IRS. 

•  •        •        •        # 

Treasury/IRS  26.001  published  on  July 
22, 1985  (50  FR  29827). 


SYSTEM  name: 

Acquired  Property  Records,  OPrC— 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

Treasury/IRS  26.006  pubhshed  on  July 
22, 1985  (50  FR  29828). 

SYSTEM  NAME: 

Form  2209.  Courtesy  Investigations, 
OPrC— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

Treasury/IRS  26.008  published  on  July 
22.  1985  (50  FR  29828). 

SYSTEM  NAME: 

IRS  and  Treasury  Employee 
Delinquency,  OP:C— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THi  PURPOSES  OF  SUCH  uSES; 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

Treasury/IRS  26.010  published  on  July 
22. 1985  (50  FR  29829). 

SYSTEM  NAME: 

Lists  of  Prospective  Bidders  at 
Internal  Revenue  Sales  of  Seized 
Property.  OPrC— Treasurv/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PUWOSCS  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  pertinent  information  to 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation.  (2)  To 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
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the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings. 
•        «        *        *        * 

Treasury/IRS  26.011  published  on  July 
22. 1985  (50  FR  29830). 

SVSTEM  NAME: 

Litigation  Case  Files.  OP:C— 
Treasury/IRS. 


CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Taxpayer  name,  address,  taxpayer 
identification  number,  information  about 
basis  of  assessment,  including  class  of 
tax.  period,  and  dollar  amount.  This  file 
includes:  Suit  to  Reduce  Tax  Claim  to 
judgement:  Suit  for  Failure  to  Honor  a 
Levy;  Suit  to  Enforce  Federal  Tax  Lien: 
Suit  Against  Transferee;  Suit  to  Set 
Aside  Fraudulent  Transfer;  Suit  to 
Recover  Erroneous  Refund;  other  suits 
include  those  in  which  the  United  States 
may  intervene  to  assert  a  Federal  tax 
lien;  a  proceeding  to  require  opening  of 
a  safe  deposit  box,  etc.  The  following 
suits  against  the  United  States  are  also 
included  in  this  file;  Quiet  Title  Suit; 
Foreclosure  of  Mortgage  or  other  Lien; 
Partition;  Condemnation;  Interpleader; 
Refund  Suits  Involving  100-Percent 
Penalty  Assessments;  Injunction  Suits 
Under  Freedom  of  Information  Act.  Also 
included  in  Litigation  Files  are: 
Individuals  against  whom  bankruptcy 
proceedings  are  pending;  decedent 
estates  in  probate  with  outstanding 
Federal  tax  liabilities;  individuals 
executing  Assignments  for  the  Benefit  of 
Creditors;  individuals  in  Receivership 
Proceedings;  individuals  conducting  a 
bulk  sale;  summons  referrals;  subpoena 
files,  advisory  opinions;  collateral 
security  agreements;  revenue  officer 
reports;  and  various  other  legal 
instruments  and  correspondence. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
.        .        •        «        • 

Treasury/IRS  26.012  published  on  July 
22, 1985  (50  FR  29831). 

SVSTEM  NAME: 

Offer  in  Compromise  (OIC)  File. 
OP:C— Treasury/IRS. 


*        * 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103,  and  to  the 
extent  necessary  to  permit  public 
inspection  of  any  accepted  offer-in- 
compromise  as  required  by  26  U.S.C. 
6103(K)(1). 

Treasury/IRS  26.013  published  on  July 
22, 1985  (50  FR  29832). 

SYSTEM  name: 

One  Hundred  Percent  Penalty  Cases. 
OP:C— Treasury/IRS. 

♦        «        »        *        * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
.        «         •        »        ♦ 

Treesury/IRS  26.016  published  on  July 
22, 1985  (50  FR  29833). 

SVSTEM  NAME: 

Returns  Compliance  Programs  (RCP), 
OP:C— Treasury/IRS. 

•    I 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Reqords  consist  of  name,  address, 
taxpayer  identification  number  (if 
known)  and  information  concerning  the 
potential  tax  liability.  Returns 
Compliance  Programs  involve  any  type 
of  Federal  tax  administered  by  the 
Collection  Division  and  are  conducted  in 
accordance  with  Section  7601  of  the 
Internal  Revenue  Code.  RCP  programs 
can  \je  initiated  by  the  National  Office, 
Regional  Offices,  or  by  individual 
districts. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
<        «        «        *        • 

Trfeasury/IRS  26.019  published  on  July 
22. 1985  (50  FR  29833). 

SYSTEM  NAME: 

TDA  (Taxpayer  Delinquent  Accounts) 
including  subsystems:  (a)  Adjustments 
and  Payment  Tracers  Files,  (b) 
Collateral  Files,  (c)  Seized  Property 
Records,  (d)  Tax  Collection  Waiver, 
Forms  900,  Files,  (e)  Accounts  on  child 
support  obligations,  OP:C— Treasury/ 
IRS 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 


STORAGE: 

Paper  records  and  magnetic  media. 
***** 

Treasury/IRS  26.020  published  on  July 
22, 1985  (50  FR  29834). 

SYSTEM  NAME: 

TDI  (Taxpayer  Delinquency 
Investigation)  Files,  OP:C—  Treasury/ 
IRS. 

^        ♦        *  I 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
***** 

Treasury/IRS  26.021  published  on  July 
22, 1985  (50  FR  29835). 

SYSTEM  NAME: 

Transferee  Files,  OP:C— Treasury/ 
IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
***** 

Treasury/IRS  26.022  published  on  July 
22, 1985  (50  FR  29835). 

SYSTEM  NAME: 

Delinquency  Prevention  Programs, 
OP:C— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
***** 

Treasury/IRS  30.004  published  on  July 
22, 1985  (50  FR  29837). 

SYSTEM  NAME: 

Security  Violations— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
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be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes.  Disclosure  may  be 
made  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 
*        *        *        *        « 

Treasury/IRS  32.001  published  on  July 
22, 1985  (50  FR  29837). 

SYSTEM  NAME: 

Travel  Expense  Record— Treasury/ 
IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 
processes.  Routine  disclosure  of 
information  may  be  made  to  furnish 
another  Federal  agency  information  to 
effect  inter-agency  salary  offset;  to 
furnish  a  consumer  reporting  agency 
information  to  obtain  commercial  credit 
reports;  to  furnish  a  debt  collection 
agency  information  for  debt  collection 
services;  to  furnish  a  consumer  reporting 
agency  with  delinquency  and  default 
data  available  to  private  sector  credit 
grantors. 
*         •         *        *        ♦ 

Treasury/IRS  32.003  published  on  July 
22. 1985  (50  FR  29838). 

SYSTEM  name: 

Schedules  of  Collections  and 
Schedules  of  Canceled  Checks — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 


processes.  Routine  disclosure  of 
information  may  be  made  to  furnish 
another  federal  agency  information  to 
effect  inter-agency  salary  offset,  to 
furnish  a  consumer  reporting  agency 
information  to  obtain  commercial  credit 
reports;  to  furnish  debt  collection 
agency  information  for  debt  collection 
services;  to  furnish  a  consumer  reporting 
agency  with  delinquency  and  default 
data  available  to  private  sector  credit 
grantors. 
•        •        *        «        « 

Treasury/IRS  34.003  published  on  July 
22, 1985  (50  FR  29838). 

SYSTEM  name: 

Assignment  and  Accountability  of 
Personal  Property  Files— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(2)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
records  are  to  be  searched. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  System  Manager  for 
each  office  whose  records  are  to  be 
accessed. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above. 

***** 

Treasury/IRS  34.005  published  on  July 
22. 1985  (50  FR  29839). 

SYSTEM  NAME: 

Parking  Space  Application  and 
Assignment — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 
processes. 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
records  are  to  be  searched. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1. 
Subpart  C.  Appendix  B.  Inquiries  should 
be  addressed  to  the  System  Manager  for 
each  office  whose  records  are  to  be 
accessed. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above. 

*    .   *        *        •        * 

Treasury/IRS  34.007  published  on  July 
22, 1985  (50  FR  29839). 

SYSTEM  NAME: 

Record  of  Government  Books  of 
Transportation  Requests — Treasury/ 
IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 
processes.  Routine  disclosure  of 
information  may  be  made  to  furnish 
another  federal  agency  information  to 
effect  inter-agency  salary  offset;  to 
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furnish  a  consumer  reporting  agency 

information  to  obtain  commercial  credit 

reports;  to  furnish  a  debt  collection 

agency  information  for  debt  collection 

services;  to  furnish  a  consumer  reporting 

agency  with  delinquency  and  default 

data  available  to  private  sector  credit 

grantors. 

.        <        •        •        • 

NOTIFICATION  PftOCEOilflCS: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1.  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
records  are  to  be  searched. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1. 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  System  Manager  for 
each  office  whose  records  are  to  be 
accessed. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above. 

4  »  •  «  • 

Treasury/IRS  34.009  published  on  July 
22. 1985  (50  PR  29840). 

SYSTEM  NAME: 

Safety  Program  Files  System— 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

«  •  •  «  * 

(11)  To  the  extent  the  records  in  this 
system  contain  returns  and  return 
information,  disclosures  thereof  may  be 
made  only  as  provided  by  26  U.S.C. 
6103. 


SYSTEM  NAME: 

Emergency  Preparedness  Cadre 
Assignments  and  Alerting  Rosters  Files 
Systems— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAMTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 
processes. 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C.  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
records  are  to  be  searched.  Name  must 
be  provided  to  ascertain  whether  or  not 
the  system  has  a  record  pertaining  to  the 
individual. 
*        t        •        ♦        * 

Treasury/IRS  34.012  published  on  July 
22  1985  (50  FR  29841). 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1.  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
records  are  to  be  searched. 

RECORD  ACCESS  PROCEOUMES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  Inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1. 
Subpart  C.  Appendix  B.  Inquiries  should 
be  addressed  to  the  System  Manager  for 
each  office  whose  records  are  to  be 
accessed. 

CONTESTING  RECORD  PROCEDURES: 

See  Access  above. 

***** 

Treasury/IRS  34.013  published  on  July 
22, 1985  (50  FR  29841). 

SYSTEM  NAME: 

Identification  Media  Files  System  for 
EmjJoyees  and  Others  Issued  IRS  ID— 
Treasury/IRS. 
*      I  *        *        •        * 

ROUTINE  USES  OF  RECORDS  MAINTAWEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
conrection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 


Disclosure  may  be  made  during  judicial 

processes. 

•        *        «        •        ♦ 

Treasury/IRS  34.014  published  on  July 
22, 1985  (50  FR  29841). 

SYSTEM  NAME: 

Motor  Vehicle  Registration  and  Entry 
Pass  Files  System— Treasury/IRS. 

*  »  i  *  * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may  ' 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 

processes-j 

*        •       '•        *        * 

NOTIFICATKIN  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in    i 
accordance  with  instructions  appearing    [ 
at  31  CFR  Part  1.  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
records  are  to  be  searched. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  System  Manager  for 
each  office  whose  records  are  to  be 
accessed. 

CONTESTINO  RECORD  procedures:    ' 

See  Access  above. 

***••> 

Treasury/IRS  34.016  published  on  July 
22, 1985  (50  FR  29842), 

SYSTEM  name:  I    •'.. 

Security  Clearance  Files  System — 
TreasuryJlRS. 
*        *    I    *        *        * 

ROUTINE  uses  of  RECORDS  MAINTAINED  IN 
THE  SVSTCM,  INCLUOIM6  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
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advice.  Disclosure  may  oe  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 
processes.  To  provide  information  to 
agencies  and  individuals  on  a  need-fo- 
know  basis  to  determine  the  current 
status  of  an  individual's  security 
clearance. 


NOTinCATlON  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
records  are  to  be  searched. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  System  Manager  for 
each  office  whose  records  are  to  be 
accessed. 

CONTESTINQ  RECORD  PROCEDURES: 

See  Access  above. 
*        •        •        *        « 

Treasury/IRS  34.018  published  on  July 
22, 1985  (50  FR  29842). 

SYSTEM  NAME: 

Integrated  Data  Retrieval  System 

(IDRS)  Security  Files— Treasury/IRS. 

***** 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center  or 
District  Office  servicing  the  area  in 
which  the  individual  resides.  (See  IRS 
Appendix  A.) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 
•        •        •        «        « 

Treasury/IRS  36.001  published  on  July 
22. 1985  (50  FR  29843). 

SYSTEM  NAME: 

Appeals,  Grievances  and  Complaints 
Records — Treasury/IRS. 


ROUTtNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  tNCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  «  •  •  . 

(7)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

*  •         *        •        « 

(10)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

(11)  To  the  extent  returns  and  return 
information  is  included,  disclosure 
thereof  may  only  be  made  pursuant  to  26 
U.S.C.  6103. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

(a)  EEO  Discrimination  Complaint 
Records — Assistant  Commissioner 
(EEO,  National  Office:  (b)  all  other 
records — Director,  Human  Resources 
Division,  or  Chief  Personnel  Branch, 
appropriate  office  (See  IRS  Appendix 
A.) 
•        *        «        »        * 

Treasury/IRS  36.002  published  on  July 
22, 1985  (50  FR  29844). 

SYSTEM  name: 

Employee  Activity  Records — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  •  •  •  « 

(1)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

*  •        •        »        • 

(4)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  rpcord  pertains. 


STORAGE: 

Paper  records  and  magnetic  media. 
***** 

Treasury/IRS  36.003  published  on  July 
22, 1985  (50  FR  29844)  and  December  2. 
1985  (50  FR  49493). 


SYSTEM  NAME: 


General  Personnel  and  Payroll 
Records— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  •  .  .  . 

(19)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
and  Chief,  Personnel  Branch, 
appropriate  office  (see  IRS  Appendix  A): 
Executive  Secretary,  Executive 
Resources  Board  (for  executive  resource 
records). 

*  «        •        •        « 

Treasury/IRS  36.005  published  on  July 
22, 1985  (50  FR  29846). 

SYSTEM  NAME: 

Medical  Records— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
***** 

(3)  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
***** 

(13)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
or  Chief,  Personnel  Branch,  appropriate 
office;  Director,  Operations  Division 
(Office  of  Chief  Counsel),  National  and 
Regional  Counsels.  (See  IRS  Appendix 
A  for  Locations.) 
*        •        *        •        * 

Treasury/IRS  36.008  published  on  July 
22, 1985  (50  FR  29847). 

SYSTEM  NAME: 

Recruiting,  Examining  and  Placement 
Records — Treasury/IRS. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORtES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  •  *  •  « 

(10)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
*         •         *        «         * 

(13)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 


SVSTEM  MANAOER(S)  ANO  ADDRESS: 

Director,  Human  Resources  Division, 
or  Chief.  Personnel  Branch,  appropriate 
office.  (See  IRS  Appendix  A.) 

Treasury/IRS  36.009  published  on  July 
22, 1985  (50  FR  29848). 

SVSTEM  NAME: 

Retirement,  Life  Insurance  and  Health 
Benefits  Records  System— Treasury/ 
IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCt-UDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  *  *  «  * 

(11)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

•  *        *        *         * 

(14)  To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
and  Chief,  Personnel  Branch, 
appropriate  office.  Director,  Operations 
Division  (Office  of  Chief  Counsel), 
National  and  Regional  Counsels.  (See 
IRS  Appendix  A  for  Locations.) 

NOTIFICATION  PflOCEOURE: 

(1)  Individuals  seeking  to  determine  if 
the  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1.  Subpart  C  Appendix  B. 
Inquiries  should  be  addressed  to: 


District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched; 
Director,  National  Computer  Center  (for 
Computer  Center  employees  only); 
Director,  Data  Center  (for  Data  Center 
employees  only):  Regional 
Commissioner  for  each  Regional  Office 
whose  records  are  to  be  searched; 
Director  Human  Resources  Division. 
National  Office;  Assistant 
Commissioner  (Human  Resources). 
National  Office:  Regional  Counsel  for 
each  region  whose  records  are  to  be 
searched;  Director,  Disclosure  Litigation 
Division  for  records  in  the  National 
Office  of  Chief  Counsel;  or  other 
appropriate  official.  (See  IRS  Appendix 
A  for  locations.)  (2)  If  the  individual  is 
retired  from  Federal  service  he  should 
direct  inquiries  to:  Associate  Director 
for  Compensation,  Office  of  Personnel 
Management,  1900  E  Street,  NW.. 
Washington,  DC  20415.  (3)  If  the 
individual  is  not  retired,  but  has  been 
separated  from  Federal  service,  he 
should  direct  inquiries  to:  National 
Personnel  Records  Center,  111 
Winnebago  Street,  St.  Louis.  Missouri 

63118. 

•        *         •         •        • 

Treasury/IRS  37.001  published  on  July 
22, 1985  (50  FR  29849). 

SYSTEM  NAME: 

Abandoned  Enrollment 
Applications — Treasury/IRS. 


■J 

INEl 


instructions  appearing  at  31  CFR  Part  1. 
Subpart  C,  Appendix  B.  Address  j 

inquiries  to  the  System  Manager.  ' ' 

CONTESTINO  RECORD  PROCEDURES: 

See  Acces»  above. 

*        *        *        «        • 

Treasury/IRS  37.002  published  on  July 
22, 1985  (50  FR  29850). 

SYSTEM  name: 

Applicant  Appeal  Files— Treasury/ 
IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
*  •  •  ♦  • 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  ccnnection  with  criminal  law 

proceedings. 

***** 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relatii^  to  civil  and  criminal 
proceedings. 


RECORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 


ROUTINE  USES  OF  RECORDS  MAINTAINED  Wi 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 

proceedings. 

***** 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACC8SS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
***** 

Treasury/IRS  37.003  published  on  July 
22, 1985  (50  FR  29851). 

SYSTEM  NAME: 

Closed  Files  containing  Derogatory 
Information  about  individual's  practice 
before  the  Internal  Revenue  Service  and 
files  of  attorneys  and  certified  public 
accountants  formerly  enrolled  to 
practice — Treasury/IRS. 

L  ■    *       .  I 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
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(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
*         «        •        •        • 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1.  Subpart  C, 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
*        «        *        •        • 

Treasury/IRS  37.004  published  on  July 
22, 1985  (50  FR  29851J. 

SYSTEM  NAME: 

Derogatory  Information  (No  Action)— 
Treasur>'/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  •  *  *  * 

(3)  To  disclose  information  to  a  court. 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

*  •        •        •        • 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 


CONTESTING  RECOM)  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1.  Subpart  C, 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
*        *        •        •        ♦ 

Treasury/IRS  37.005  published  on  July 
22, 1985  (50  FR  29852). 

SYSTEM  NAME: 

Present  Suspensions  and  Disbarments 
Resulting  From  Administrative 
Proceeding— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  •  «  *  • 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

•  »        *        •        » 

[7]  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(8)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C. 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
•        *        •        •        * 

Treasury/IRS  37.006  published  on  July 
22, 1985  (50  FR  29853). 

SYSTEM  NAME: 

General  Correspondence  File — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  •  *  «  * 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 


including  disclosures  to  opposing 

counsel  or  witnesses  in  the  course  of 

civil  discovery,  litigation,  or  settlement 

negotiations,  in  response  to  a  subpoena. 

or  in  connection  with  criminal  law 

proceedings. 

•        «        *        •        • 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C. 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
***** 

Treasur>7lRS  37.007  published  on  July 
22, 1985  (50  FR  29853). 

SYSTEM  NAME: 

Inventory— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 
•  *  •  «  • 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
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appearing  at  31  CFR  Part  1,  Subpart  C, 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 

***** 

Treasury/IRS  37.008  published  on  July 
22, 1985  (50  FR  29854). 

SYSTEM  name: 

Register  of  Docketed  Cases  and 
Applicant  Appeals — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 

proceedings. 

***** 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C, 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
***** 

Treasury/IRS  37.009  published  on  July 
22. 1985  (50  FR  29854). 

SYSTEM  name: 

Resigned  Enrolled  Agents  (action 
pursuant  to  31  CFR,  Section  10.55(b))— 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
•  *  •  *  * 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena. 


or  in  connection  with  criminal  law 
proceedings. 

***** 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C. 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
***** 

Treasury/IRS  37.010  published  on  July 
22, 1985  (50  FR  29855). 

SYSTEM  name: 

Roster  of  Former  EnroUees — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures. 

CONTESTtNO  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C. 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 


Treasury/IRS  37.011  published  on  July 
22, 1985  (50  FR  29856). 

SYSTEM  name: 

Present  Suspensions  from  Practice 
before  the  Internal  Revenue  Service — 
Treasury/IRS. 


routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 

proceedings. 

***** 

(6)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

(7)  To  the  news  media  in  accordance 
with  guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures.  ! 

CONTESTING  RECORD  PROCEDURES:  ' 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  In  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C, 
Appendix  B.  Address  inquiries  to  the 
System  Manager. 
***** 

Treasury/IRS  38.001  published  on  July 
22, 1985i  (50  FR  29856). 

SYSTEM  MAME: 

General  Training  Records— Treasury/ 
IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  may  be  made 
available  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
Disclosure  may  be  made  during  judicial 
processes.  Information  in  these  records 
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may  be  used  to  provide  input  data  for 
the  automated  Training  CPDF  at  the 
Office  of  Personnel  Management. 
*        *        «        »        « 

Treasury/IRS  42.001  published  on  July 
22,  1985  (50  PR  29857). 

SVSTEM  NAME: 

Examination  Administrative  File 
(open  and  closed)— Treasury/IRS. 

SYSTEM  LOCATION: 

Jurisdictional  District  Office  where  the 
individual  resides,  or  Service  Center 
where  return  was  examined,  or 
Assistant  Commissioner  (Examination) 
and  Assistant  Commissioner 
(International),  National  Ofilce.  (See  IRS 
Appendix  A.) 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 

SYSTEM: 

Any  taxpayer  who  is  being  considered 
for  examination  or  is  being  examined  or 
has  been  examined  for  tax 
determination  purposes,  i.e.,  income, 
estate  and  gift,  excise,  or  employment 
tax  liability. 


retrievabiuty: 

By  taxpayer's  name  and  social 
security  number  and  employer 
identification  number  and  document 
locator  number. 


SYSTEM  MANAQER<S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices— Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International);  Officials 
maintaining  the  system — Director  of 
Jurisdictional  District  Office,  or  Service 
Center,  or  Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  (See  IRS 
Appendix  A.) 
*        •        *        ♦        « 

Treasury/IRS  42J31Z  published  on  July 
22, 1985  (50  FR  29858). 

SYSTEM  name: 

Combined  Case  Control  Files — 
Treasury/IRS. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Director  of 
Jurisdictional  District.  (See  IRS 
Appendix  A.) 
***** 

Treasury/IRS  42.013  published  on  July 
22. 1985  (50  FR  29859). 


SYSTEM  NAME: 

Project  Files  for  the  Uniform 
Application  of  laws  as  a  result  of 
technical  determinations  and  court 
decisions— Treasury/IRS. 
***** 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices— Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Director  of 
Jurisdictional  District.  (See  IRS 
Appendix  A.) 
***** 

Treasury/IRS  42.016  published  on  July 
22, 1985  (50  FR  29859). 

SYSTEM  NAME: 

Classification/Centralized  Files  and 
Scheduling  Files— Treasury/IRS. 

SYSTEM  location: 

Jurisdictional  service  center  or  related 
district  office  where  individual  resides. 
(See  IRS  Appendix  A.) 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individuals'  tax  returns/claims  and 
other  information  considered  in 
screening/classifying  of  an  individual's 
return  or  claim  for  refund. 


RETENTION  AND  DISPOSAU 

Returns/claims  accepted  as  filed  are 
returned  to  System  of  Records  22.034. 
Returns/claims  selected  for  examination 
become  part  of  System  of  Records 
42.001.  Other  information  is  retained 
until  associated  with  returns/claims  or 
two  years,  whichever  occurs  first 
Authority:  Records  Disposition 
Handbook  IRM  1(15)59. 
***** 

Treasury/IRS  42.017  published  on  July 
22, 1985  (50  FR  29860). 

SYSTEM  NAME: 

Intemational  Enforcement  Program 
Files— Treasury/IRS. 

SYSTEM  LOCATION: 

Jurisdictional  District  Office  of  district 
where  individual  resides;  .National 
Office;  Examination  and  International, 
Washington,  DC.  (See  IRS  Appendix  A.) 


SYSTBH  MANAacn(S)  AND  AOONtSS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Director  of 
Jurisdictional  District;  Assistant 
Commissioner  (Examination)  and 


Assistant  Commissioner  (International). 
(See  IRS  Appendix  A.) 
***** 

Treasury/IRS  42.021  published  on  July 
22, 1985  (50  ra  29860). 

SYSTEM  NAME: 

Compliance  Programs  and  Projects 
Files— Treasury/IRS. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  that  may  be  involved  in 
tax  evasion  schemes,  including 
withholding  noncompliance  or  other 
areas  of  noncompliance  grouped  by 
industry,  occupation,  or  financial 
transactions,  and  other,  e.g.,  return 
preparers,  political  contributions, 
corporate  kickbacks,  questionable 
Forms  W-4. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  pertaining  to  individuals  in 
projects  and  programs. 


RETRIEVABILfnr: 

By  taxpayers  name  and  social  security 
number  or  Document  Locator  Number. 


RETENTION  AND  DISPOSAL: 
***** 

W-4  paper  case  files  and  National 
Computer  Center  (NCC)  magnetic  tape 
records  are  destroyed  two  years  after 
the  cases  have  been  inactive. 


RECORD  SOURCE  CATEGORIES: 

(1)  Taxpayer's  return.  (2)  taxpayer's 
books  and  records.  (3)  informants  and 
third  party  information,  (4)  city,  state 
government,  (5)  other  federal  agencies, 
(6)  examinations  of  related  taxpayers, 
and  (7)  taxpayer's  employer. 
***** 

Treasury/IRS  42.027  published  on  July 
22, 1985  (50  FR  29861). 

SYSTEM  NAMr 

Data  on  Foreign  Corporations — 

Treasury/IRS. 

SYSTEM  location: 

IRS  Data  Center,  Detroit,  Michigan; 
National  Office,  Examination  and 
International.  Washington,  D.C:  District 
Offices;  Regional  Offices;  Philadelphia 
Service  Center.  (See  IRS  Appendix  A.) 


SYSTEM  MANAeER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
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Commissioner  llnlemational).  National 
Office.  Officials  maintaining  the 
system — District  Directors;  Regional 
Commissioners:  Assistant 
Commissioner  (Examination]  and 
Assistant  Commissioner  (International), 
National  Office;  Director,  Data  Center, 
Detroit,  Michigan;  Director.  Returns 
Processing  and  Accounting  Division, 
National  Office.  (See  IRS  Appendix  A.) 

NOTIFICATION  PflOCEOURE: 

Individuals  seeking  to  determine  if  the 
System  of  Records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1.  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
district  director  for  each  district  whose 
records  are  to  be  searched,  or  to  the 
directors,  or  Assistant  Commissioner 
(International)  in  the  case  of  records  in 
the  National  Office.  (See  Appendix  A 
for  addresses.) 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  System  of 
Records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  district  director  for 
each  district  whose  records  are  to  be 
accessed  or  contested,  or  to  the 
directors,  or  Assistant  Commissioner 
(International)  in  the  case  of  records  in 
the  National  Office.  (See  Appendix  A 
for  addresses.) 
*        •        »        *        * 

Treasury/IRS  42.029  published  on  July 
22, 1985  (50  FR  29861). 

SYSTEM  name: 

Audit  Underreporter  Case  File, 
OP:EX— Treasury/IRS. 


categories  of  individuals  covered  by  the 
system: 

Recipients  of  income  who  appear  not 
to  have  declared  on  their  income  tax 
returns  (Forms  1040. 1040A,  and  1040EZ) 
all  income  paid  to  them  in  the  tax  year 
under  study. 

categories  of  records  IN  the  system: 

Records  maintained  are  taxpayer  (i.e., 
payee)  entity  records  containing  payee 
name,  address,  taxpayer  identification 
number,  and  other  indicators  relating  to 
entity  maintenance;  and  income  records 
containing  the  types  and  amounts  of 
income  received/  reported,  and 
information  identifying  the  income 
payer. 


record  source  categories: 

Information  returns  filed  by  payers 
and  Forms  1040, 1040A,  and  1040EZ. 

***** 

Treasury/IRS  42.030  published  on  July 
22, 1985  (50  FR  29862). 

system  name: 

Discriminant  Function  File  (DIF), 
OP:EX— Treasury/IRS. 


categories  of  individuals  covered  by  the 
system: 

Individuals  whose  Forms  1040  and 
1040Ahave  a  DIF  Score  higher  than  a 
cutoff  score  determined  by  Examination 
and  International,  indicating  high  audit 
potential.  The  DIF  Score  is  the 
computation  of  Audit  potential,  based 
on  formulae  prescribed  by  Examination. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Document  Locator  Number  of  the 
return,  the  Regional  and  District  Offices 
of  the  taxpayer,  the  taxpayer's  DIF 
Score  and  data  from  the  individual's 
Income  Tax  Return  needed  to  conduct 
an  audit  of  his/her  return. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Directors, 
Internal  Revenue  Service  Centers.  (See 
IRS  Appendix  A.) 
•        •        •        •        * 

Treasury/IRS  44.003  published  on  July 
22, 19B5  (50  FR  29863). 

SYSTEM  NAME: 

Appeals  Case  Data— Treasury/IRS. 


pp 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager  for  each  office  whose 
recotds  are  to  be  searched. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1. 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  System  Manager  for 
each  office  whose  records  are  to  be 
accessed. 


Treasury/IRS  44.004  formerly  80.001 
published  on  July  22. 1985  (50  FR  29880). 

SYSTEM  NAME: 

Artist  File — Treasury/IRS. 

SYSTEM  location: 

Director,  Appeals  Division.  National 
Office;  Regional  Director  of  Appeals. 
(See  IRS  i^pendix  A.) 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  These  ' 

records  and  information  in  these  records 
may  be  used:  (1)  To  disclose  information 
to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  (2)  To  disclose  pertinent 
information  to  appropriate  Federal.  j 

State,  local,  or  foreign  agencies  | 

responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation.  (3)  To  disclose  information  to 
a  Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit.  (4)  To  disclose  information 
to  a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings.  (5)  To 
disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements.  (6) 
To  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 
(7)  To  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate  to 
an  agency's  functions  relating  to  civil 
and  criminal  proceedings.  (8)  To  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  th«  Civil  Service  Reform  Act  of 


1978,  5  U.S.C.  7111  and  7114.  (9)  To 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Appeals  Division,  National 
Office:  Regional  Director  of  Appeals. 
{See  IRS  Appendix  A.) 


CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  to  contest  its  contents,  may 
inquire  in  accordance  with  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C, 
Appendix  B.  26  U.S.C.  7852(e)  prohibits 
Privacy  Act  amendment  of  tax  records. 
Address  inquiries  to  the  System 
Manager. 
*        *        *        *         • 

Treasury/IRS  44.005  formerly  80.002 
published  on  July  22, 1985  (50  FR  29880]. 

SYSTEM  name: 

Expert  Witness  and  Fee  Appraiser 
Files — Treasury/IRS. 

system  location: 

Director,  Appeals  Division,  National 
Office;  Regional  Director  of  Appeals. 
(See  IRS  Appendix  A.) 


ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  *  «  «  * 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Appeals  Division.  National 
Office;  Regional  Director  of  Appeals. 
(See  IRS  Appendix  A.) 


CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  fax  records. 


Treasury/IRS  46.002  published  on  July 
22,  1985  (50  FR  29863). 
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SYSTEM  NAME: 

Case  Management  and  Time 
Reporting  System,  Criminal 
Investigation  Division — Treasury/IRS. 

•  *         •         *        « 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

•  •        •         •         « 

Treasury/IRS  46.003  published  on  July 
22, 1985  (50  FR  29863). 

SYSTEM  NAME: 

Confidential  Informants,  Criminal 

Investigation  Division— Treasury/IRS. 

•  ♦        »        •        • 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

•  *        *         •         • 

Treasury/IRS  46.016  published  on  July 
22, 1985  (50  FR  29866). 

SYSTEM  NAME: 

Secret  Service  Details,  Criminal 
Investigation  Division — Treasury/IRS. 

•  *        •        •        » 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

List  of  Criminal  Investigation 
participants  and  correspondence 
between  Criminal  Investigation  and 
Secret  Service. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes. 

*  •  *  4  « 

Treasury/IRS  48.001  published  on  July 
22, 1985  (50  FR  29867). 

SYSTEM  NAME: 

Disclosure  Records;  Disclosure — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 


connection  with  actual  or  potential 
criminal  prosecution  or  civil  litigation, 
and  in  connection  with  requests  for  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes,  and  as  necessary  to 
report  apparent  violations  of  law  to 
appropriate  law  enforcement  agencies. 
Disclosure  of  debtor  information  may  be 
made  to  a  Federal  payor  agency  for 
purposes  of  salary  and  administrative 
offsets,  to  a  consumer  reporting  agency 
to  obtain  commercial  credit  reports,  and 
to  a  debt  collection  agency  for  debt 
collection  services.  Disclosure  may  be 
made  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains.  Disclosure  of  returns 
and  return  information  may  be  made 

only  as  provided  by  26  U.S.C.  6103. 

*        *        •        •        * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Director,  Office  of 
Disclosure.  Officials  maintaining  the 
system—  Director,  Office  of  Disclosure, 
National  Office;  Regional 
Commissioners,  District  Directors, 
Service  Center  Directors,  or  other 
official  receiving  or  servicing  requests 
for  records.  (See  IRS  Appendix  A.) 


RECORD  SOURCE  CATEGORIES: 

Requests  for  disclosure,  records  being 
evaluated  and  processed  for  disclosure, 
and  related  information  from  other 
systems  of  records.  This  system  may 
contain  investigatory  material  compiled 
for  law  enforcement  purposes  whose 
sources  need  not  be  reported. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  48.008  published  on  July 
22,  1985  (50  FR  29868). 

SYSTEM  NAME: 

Defunct  Special  Service  Staff  File 
being  retained  because  of  Congressional 
directive.  Disclosure — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

This  file  is  no  longer  being  used  by  the 
Internal  Revenue  Service.  The  Special 
Service  Staff  was  abolished  August  13, 
1973.  Disclosure  of  information 
contained  in  this  system  of  records  may 
be  made  to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
litigation.  Access  to  the  system  is 
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limited  to  Congressional  Committees 
and  individuals  making  Freedom  of 
Information  requests  pertaining  to 
themselves.  Disclosure  of  returns  and 
return  information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 
***** 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director.  Office  of  Disclosure. 
National  Office.  (See  IRS  Appendix  A.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  address 
inquiries  to  the  Director.  Office  of 
Disclosure,  National  Office.  (See  IRS 
Appendix  A  for  location.) 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
system  of  records  may  inquire  in 
accordance  with  the  instructions 
appearing  at  31  CFR  Part  1,  Subpart  C. 
Appendix  B.  Inquiries  should  be 
addressed  to  the  Director,  Office  of 
Disclosure.  National  Office.  (See  IRS 
Appendix  A  for  location.)  In  addition, 
this  System  may  contain  some  records 
provided  by  other  agencies  which  are 
exempt  from  the  access  and  contest 
provisions  of  the  F>rivacy  Act  as 
published  in  the  Notices  of  Systems  of 
Records  for  those  agencies. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Information  from  another  agency's 
exempt  system  of  records  duplicated  in 
this  system  of  records  retains  the 
exempt  status. 
•        •        *         •        • 

Treasury/IRS  49.001  published  on  July 
22,  1985  (50  FR  29868). 

SYSTEM  NAME: 

Collateral  and  Information  Requests 
System — Treasury/IRS. 

SYSTEM  location: 

The  central  files  for  this  system  are 
maintained  at  the  Office  of  the  Assistant 
Commissioner  (International).  950 
LEnfant  Plaza  SW.,  Fourth  Floor. 
Washington,  DC  20024.  A  corresponding 
system  of  records  is  separately 
maintained  by  the  foreign  posts  located 
in:  (1)  Bonn.  Germany;  (2)  Sydney, 
Australia;  (3)  Caracas,  Venezuela;  (4) 
Jidda.  Saudi  Arabia;  (5)  Johannesburg. 
Republic  of  South  Africa;  (6)  Nassau, 
Bahamas;  (7)  London,  England;  (8J 
Manila.  Philippines;  (9)  Mexico  Qty. 
Mexico;  (10)  Ottawa,  Canada;  (11)  Paris. 
France:  (12)  Rome.  Italy;  (13)  Sao  Paulo, 
Brazil;  (14)  Singapore;  and  (15)  Tokyo. 
Japan.  Inquirie«  concerning  tliis  system 


of  records  maintained  by  the  foreign 
posts  should  be  addressed  to  the 
Assistant  Commissioner  (International). 


SYSTEM  MANAGER(S)  AND  ADDRESS*. 

Assistant  Commissioner 
(International),  950  L'Enfant  Plaza  SW.. 
Fourth  Floor,  Washington.  DC  20024. 
•         *        «        *        • 

Treasury/IRS  49.002  published  on  July 
22, 1985  (50  FR  29869). 

SYSTEM  NAME: 

Competent  Authority  and  Index 
Card— *dicrofilm  Retrieval  System — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Assistant  Commissioner 
(International),  950  L'Enfant  Plaza  SW., 
Fourth  Floor,  Washington,  DC  20024. 


SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Assistant  Commissioner 
(International).  950  L'Enfant  Plaza  SW., 
Fourth,Floor,  Washington,  DC  20024. 


Treafeury/IRS  49.003  published  on  July 
22, 1985  (50  FR  29869). 

SYSTEM  name: 

Financial  Statements  File — Treasury/ 
IRS. 

SYSTEM  location: 

Assistant  Commissioner 
(International).  950  L'Enfant  Plaza  SW.. 
Fourth  Floor,  Washington.  DC  20024. 

«        «        *        •         • 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(International),  950  L'Enfant  Plaza  SW.. 
Fourth  Floor,  Washington,  DC  20024. 

NOTIFICATION  PROCEDURE: 

Individuals  seekings  to  determine  if 
the  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C  Appendix  B. 
Inquiries  may  be  addressed  to  the 
Assistant  Commissioner  (International). 
950  L'Enfant  Plaza  SW.,  Fourth  Floor. 
Washington,  DC  20024. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
Subpart  C  Appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioaer  (International). 
***** 

Treasury/IRS  49j007  published  on  July 
22, 1965  (50  FR  29670). 


SYSTEM  NAME: 

Overseas  Compliance  Projects 
System— Treasury/IRS.  ' 

i 
SYSTEM  LOCATION:  ' 

The  central  files  for  this  system  are 
maintained  at  the  Office  of  the  Assistant 
Commissioner  (International),  950 
L'Enfant  Plaza  SW.,  Fourth  Floor, 
Washington.  DC  20024.  A  corresponding 
system  of  records  is  separately 
maintained  by  the  foreign  posts  located 
in:  (1)  Bonn,  Germany;  (2)  Sydney, 
Australia;  (3)  Caracas,  Venezuela;  (4) 
Jidda,  Saudi  Arabia;  (5)  Johannesburg, 
Republic  of  South  Africa;  (6)  Nassau. 
Bahamas;  (7)  London,  England;  (8) 
Manila,  Philippines;  (9)  Mexico  City, 
Mexico:  (10)  Ottawa,  Canada;  (11)  Paris. 
France;  (12)  Rome,  Italy:  (13)  Sao  Paulo. 
Brazil;  (14)  Singapore;  and  (15)  Tokyo, 
Japan.  Inquiries  concerning  this  system 
of  records  maintained  by  the  foreign 
posts  should  be  addressed  to  the  Office 
of  the  Assistant  Commissioner 
(IntematioQal).  I 

•        *        t        *        * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(Intematiooal),  950  L'Enfant  plaza  SW.. 
Fourth  Floor,  Washington,  DC  20024. 

***** 

Treasury/IRS  49.008  published  on  July 
22, 1985  (50  FR  29870). 

SYSTEM  name: 

Taxpayer  Service  Correspondence 
System — Treasury/IRS. 

SYSTEM  LOCATION: 

This  system  is  separately  maintained 
by  each  one  of  the  15  overseas  posts  of 
the  Office  of  the  Assistant 
Commissioner  (International)  located  in: 
(1)  Bonn.  Germany;  (2)  Sydney, 
Australia:  (3)  Caracas,  Venezuela;  (4) 
Jidda,  Saudi  Arabia;  (5)  Johannesburg, 
Republic  of  South  Africa:  (6)  Kuala  | 

Nassau.  Bahamas;  (7)  London,  England; 
(8)  Manila,  Philippines:  (9)  Mexico  City, 
Mexico:  (10)  Ottawa,  Canada;  (11)  Paris, 
France;  (12)  Rome.  Italy;  (13)  Sao  Paulo, 
Brazil:  (14)  Singapore;  and  (15)  Tokyo, 
Japan;  as  well  as  (16)  Vancouver, 
Canada.  Inquiries  concerning  this  ' 

system  of  records  maintained  by  the 
foreign  posts  should  be  addressed  to  the 
Assistant  Commissioner  (International). 
950  L'Enfant  Plaza  SW.,  Fourth  Floor, 
Washington,  DC  20024. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  from  taxpayers, 
foreign  post  personnel  and  the  Office  of 
the  Assistant  Commissioner 


f 
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(International)  headquarters  offices  in 
Washington,  DC. 


SVSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(International),  950  L'Enfant  Plaza  SW., 
Fourth  Floor.  Washington,  DC  20024. 

NOTIFICATION  PflOCEOURE: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1.  Subpart  C,  Appendix  B. 
Inquiries  should  be  addressed  to  the 
Assistant  Commissioner  (International), 
950  L'Enfant  Plaza  SW.,  Fourth  Floor, 
Washington,  DC  20024. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
Subpart  C,  Appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner  (International). 

•  *        •        ♦        « 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  the  Office  of  the 
Assistant  Commissioner  (International) 
foreign  posts  and  headquarter's  offices. 

*  •        *        *        * 

Treasury/IRS  50.001  published  on  July 
22,  1985  (50  FR  29871). 

SVSTEM  name: 

Employee  Plans/Exempt 
Organizations,  Correspondence  Control 
Record  (Form  5961)— Treasury/IRS. 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C.  Appendix  B. 
Inquiries  should  be  addressed  to  the 
System  Manager. 
•         *         •         *         * 

Treasury/IRS  50.003  published  on  July 
22, 1985  (50  FR  29871) 

SYSTEM  NAME: 

Employee  Plans/Exempt 
Organizations,  Report  of  Significant 
Matters  in  Technical  (M-5945) — 
Treasury/IRS. 


NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if  the 
system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C.  Appendix  B. 


Inquiries  should  be  addressed  to  the 

System  Manager. 

*         •         *         •         ♦ 

Treasury/IRS  60.001  published  on  July 
22, 1985  (50  FR  29872). 

SYSTEM  name: 

Assault  and  Threat  Investigation 
Files,  Inspection— Treasury/IRS. 


system  location: 

IRS  National  Office,  Regional 
Inspectors'  Offices,  and  the  Federal 
Records  Center,  as  well  as  offices  of  the 
District  Directors. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  *  •  •  • 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  notification 
and  inspection  or  for  contest  of  content 
of  records. 

*  •        *        »        « 

Treasury/IRS  60.002  published  on  July 
22, 1985  (50  FR  29873). 

SYSTEM  NAME: 

Bribery  Investigation  Files, 
Inspection— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
•  •  •  •  • 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  notification 
and  inspection  or  for  contest  of  content 
of  records. 

***** 

Treasury/IRS  60.003  published  on  July 
22, 1985  (50  FR  29873) 


SYSTEM  NAME: 


Conduct  Investigation  Files, 
Inspection— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


NOTIFICATION  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  notification 
and  inspection  or  for  contest  of  content 
of  records. 
•        *        •        •        • 

Treasury/IRS  60.004  published  on  July 
22, 1985  (50  FR  29874). 

SYSTEM  NAME: 

Disclosure  Investigation  Files, 
Inspection— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 
*  *  •  •  • 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  notification 
and  inspection  or  for  contest  of  content 
of  records. 

***** 

Treasury/IRS  60.005  published  on  July 
22, 1985  (50  FR  29875). 

SYSTEM  NAME: 

Enrollee  Applicant  Investigation  Files, 
Inspection— "Treasury/IRS. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  OSES: 
***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS  60.006  published  on  July 
22, 1985  (50  FR  29875). 

SYSTEM  name: 

Enrollee  Charge  Investigation  Files, 
Inspection — Treasury/IRS. 


actions  indicated  a  threat  to  IRS 
employees,  facilities,  or  the  integrity  of 
the  tax  system;  confidential  informants; 
and  reptted  numbers  of  the  organized 
criminal  element. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


■|    ■ 


ROUTtNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  tNCt-UOINO  CATEaORtES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

NOTIFICATION  PROCEOOBCS: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  notification 
and  inspection  or  for  contest  of  content 
of  records. 

CONTESTING  RECORD  PROCEOORES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

Treasury/IRS  60.007  published  on  July 
22, 1985  (50  FR  29876). 

SYSTEM  name: 

Miscellaneous  Information  File, 
Inspection— Treasury/IRS. 
.        •        •        •        * 

CATEGORIES  OF  IND4VIDUALS  COV€RED  RY  THE 
SYSTEM: 

Employees  and  former  employees  of 
the  Internal  Revenue  Service;  Tax 
Practitioners  (Attorneys.  Certified  Public 
Accountants,  Enrolled  Persons,  Return 
Preparers);  alleged  tax  violators; 
persons  whose  actions  or  alleged 


should  be  addressed  to  Assistant 
Commissioner  (Inspection),  National 
Office. 


ROUTINE  uses  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
«  •  *  *  ♦ 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
«        •        »        ♦        * 

NOTIFIC*TK)N  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  notification 
and  inspection  or  for  contest  of  content 
of  records. 

coNTEsrwa  record  procedures: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 

Treasury/IRS  60J)08  published  on  July 
22. 1986  (50  FR  29877). 

SYSTEM  NAME: 

Security,  Background  and  Character 
Invesdgations  Files,  Inspection — 
Treasury/IRS. 

•         •        •        *        * 

ROUTINE  USES  OF  RECORDS  MARfTARieO  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 
.  ♦  *  •  * 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  setdement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
procejedings. 
*        j»        *        •        • 

NOTIFICATKM  PROCEDURES: 

liKividuals  seeking  to  determine  if  the 
system  contains  a  record  pertaining  to 
themselves  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
Part  t.  Subpart  C,  Appendix  B.  Inquiries 


RECORD  ACCESS  PWOCEOIIRFr 

Same  as  Notification  Procedures. 

CONTESTWO  RECOAD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 
«         *        ♦         *         * 

Treasury/IRS  60.009  published  on  July 
22. 1985  (50  FR  29878). 

SYSTEM  name: 

Special  Inquiry  Investigation  Files. 
Inspection — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAfNTAIMED  m 
THE  SYSTEM.  IWCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 
***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
•        »        4        •        * 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 
«        *        •        *        • 

Treasury/IRS  60.010  published  on  July 
22, 1985  (50  FR  29878). 


SYSTEM  Mil 

Tort  Investigation  Files,  Inspection — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAlNTAiNEO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


(3)  To  disclose  information  to  a  court 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of      ; 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
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NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
their  record  is  accessible  may  inquire  in 
'       accordance  with  instructions  appearing 
at  31  CFR  Part  1,  Subpart  C.  Appendix  B. 
Inquiries  should  be  addressed  to  the 
Assistant  Commissioner  (Inspection). 
National  Office. 


CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy  Act 
amendment  of  tax  records. 


Treasury/IRS  70.001  published  on  July 
22. 1985  (50  FR  29879). 

SVSTEM  NAME: 

Individual  Income  Tax  Returns. 
Statistics  of  Income — Treasury/IRS. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

Treasury/IRS  90.001  published  on  July 
22, 1985  (50  FR  29882). 

SVSTEM  NAME: 

Chief  Counsel  Criminal  Tax  Case 
Files.  Each  Regional  Counsel  Office, 
each  District  Counsel  Office,  and  the 
National  Office  maintain  one  of  these 
systems.  The  information  in  this  notice 
applies  to  all  59  systems — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  •  *  *  ■ 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


NOTIFICATIONS  PROCEDURES: 

This  systems  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  records  pertain  to  a  particular 
individual  as  the  records  are  exempt 
under  5  U.S.C.  552a(d)(5)  and/or  (j)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records  as  the 
records  are  exempt  under  5  U.S.C. 
552a(d)(5)  and/or  (j)(2). 


Treasury/IRS  90.002  published  on  July 
22. 1985  (50  FR  29883). 

SYSTEM  NAME: 

Chief  Counsel  Disclosure  Litigation 
Division  Case  Files — ^Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS  90.003  published  on  July 
22. 1985  (50  FR  29883). 

SYSTEM  NAME: 

Chief  Counsel  General  Administrative 
Systems.  Each  of  the  7  Regional  Counsel 
Offices  and  51  District  Counsel  Offices, 
each  of  the  9  Divisions  in  the  National 
Office,  the  Office  of  the  Chief  Counsel, 
and  the  Office  of  the  Deputy  Chief 
Counsel,  Associate  Chief  Counsels 
(Litigation.  International  and  Technical) 
maintain  a  General  Administrative 
System.  This  notice  applies  to  all  72  of 
these  systems — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(5)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 

proceedings. 

***** 

Treasury/IRS  90.004  published  on  July 
22, 1985  (50  FR  29884). 

SYSTEM  NAME: 

Chief  Counsel  General  Legal  Services 
Case  Files.  Each  of  the  seven  Regional 
Counsel  Offices  and  the  National  Office 
maintain  a  General  Legal  Services  Case 
File  System.  The  information  in  this 
notice  applies  to  all  eight  systems — 
Treasury/lRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

***** 

(21)  To  provide  information  to  the 
Office  of  Government  Ethics  in  conflict 
of  interest,  conduct,  financial  statement 
reporting,  and  other  ethical  matters. 

***** 

Treasury/IRS  90.005  published  on  July 
22. 1985  (50  FR  29886). 

SYSTEM  NAME: 

Chief  Counsel  General  Litigation  Case 
Files.  Each  Regional  Counsel  Office, 
each  District  Counsel  Office,  and  the 
National  Office  maintain  one  of  these 
systems.  The  information  in  this  notice 
applies  to  all  59  systems — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(7)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS  90.006  published  on  July 
22. 1985  (50  FR  29887). 

SYSTEM  NAME: 

Chief  Counsel  Interpretative  Division 
Case  Files — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  »  *  *  • 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


RETENTION  AND  DISPOSAL: 

General  Counsel  Memorandums. 
Office  Memorandums,  and  legal  case 
and  administrative  files  are  retained 
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indefinitely  in  the  National  Office. 
Infernal  Control  Records  are  generally 
disposed  of  when  no  longer  useful. 

«        •        *        *        * 

Treasury/IRS  90.007  published  on  July 
22. 1985  (50  FR  29888). 

SYSTEM  name: 

Chief  Counsel  Legislation  and 
Regulation  Division  Correspondence 
and  Private  Bill  Files— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  •  «  *  * 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS  90.009  published  on  July 
22. 1985  (50  FR  29888). 

SYSTEM  NAME: 

Chief  Counsel  Tax  Litigation  Case 
Files.  Each  Regional  Counsel  Office, 
each  District  Counsel  Office,  and  the 
National  Office  maintain  one  of  these 
systems.  The  information  in  this  notice 
applies  to  all  59  systems — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  *  *  *  • 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 

proceedings. 

***** 

Treasury/IRS  90.010  published  on  July 
22,  1985  (50  FR  29889). 

SYSTEM  NAME: 

Digest  Room  Files  Containing  Briefs, 
Legal  Opinions,  and  Digests  of 
Documents  Generated  Internally  or  by 
the  Department  of  Justice  Relating  to  the 
Administration  of  the  Revenue  Laws — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  io  connection  with  criminal  law 
proceedings. 
***** 

(10)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C  6103. 


RETf  NTION  AND  DISPOSAL: 

Briefs,  legal  opinions,  and  digests  are 
retained  indefinitely. 

***** 

TVeasury/IRS  90.011  published  on  July 
22,  J985  (50  FR  29890). 

SYSTEM  NAME: 

Employee  Recruiting  Files  Maintained 
by  the  Operations  Division — Treasury/ 
IRSt 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USEKS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civfl  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS  90.013  published  on  July 
22. 1985  (50  FR  29891). 

SYSTEM  name: 

Legal  Case  Files  of  the  Chief  Counsel, 
Deputy  Chief  Counsel,  Associate  Chief 
Counsels  (Litigation).  (International)  and 
(Teichnical)— Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THI  SYSTEM,  INCLUDING  CATEGORIES  OF 
US|RS  AND  THE  PURPOSES  OF  SUCH  USES: 

*     I      *  *  *  * 

Qt)  To  disclose  information  to  a  court, 
m^istrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS  90.014  published  on  July 
22, 1985  (50  FR  29891). 


SYSTEM  NAME: 


Management  Files  Maintained  by 
Operations  Division  and  the  Deputy 
Chief  Counsel  other  than  the  Office  of 
Personnel  Management's  Official 
Personnel  Files — Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

*  *  •  *  « 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing  | 

counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS  90.015  published  on  July 
22, 1985  (50  FR  29892). 

SYSTEM  NAME: 

Reference  Records  of  the  Library  in 
the  Office  of  Chief  Counsel — Treasury/ 
IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(3)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

(9)  Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U  S.C.  6103. 

***** 

Treasury/IRS  90.016  published  on  July 
22. 1985  (50  FR  29893). 

SYSTEM  NAME: 

Reports  and  Information  Retrieval 
Activity  Computer  and  Microfilm  , 

Records  (Counsel/Appeals  Tracking 
Systeml—  Treasury/IRS. 

*  *     '  *  •  * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

***** 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  coiffse  of  presenting  evidence, 
including  disclosures  to  opposing 
counse  or  witnesses  in  the  course  of 
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civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

***** 

Treasury/IRS  90.017  formerly  80.003 
published  on  July  22, 1985  (50  FR  29881). 

SVSTEM  NAME: 

Correspondence  Control  and  Records, 
Associate  Chief  Counsel  (Technical) — 
Treasury/IRS. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

•  *  *  *  * 

(4)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 
***** 

Treasury/IRS — Appendix  A  published 
on  July  22, 1985  (50  FR  29895-29897). 

Inquiries  under  Treasury/IRS  systems 
should  be  addressed  to  the  office  whose 
records  are  to  be  searched.  The  titles  and 
addresses  of  the  Systems  Managers  are  as 
follows: 

National  OfHce  Internal  Revenue  Service 

Assistant  to  the  Commissioner  (Equal 

Opportunity) 
Assistant  to  the  Commissioner  (Public 

Affairs) 
Assistant  Commissioner  (Collection) 
Assistant  Commissioner  (Computer  Services) 
Assistant  Commissioner  (Employee  Plans 

and  Exempt  Organizations) 
Assistant  Commissioner  (Inspection) 
Assistant  Commissioner  (Planning.  Finance 

and  Research) 
Assistant  Commissioner  (Human  Resources) 
Assistant  Commissioner  (Returns  and 

Information  Processing) 
Assistant  Commissioner  (Criminal 

Investigation) 
Assistant  Commissioner  (Examination) 
Assistant  Commissioner  (International) 
Director.  Office  of  Disclosure 

The  address  for  all  of  the  above  Systems 
Managers  with  the  exception  of  the  Assistant 
Commissioner  (International)  noted  below,  is 
as  follows:  1111  Constitution  Avenue.  NW.. 
Washington,  DC  20224,  Assistant 
Commissioner  (International),  950  L'Enfant 
Plaza,  SW.,  Fourth  Floor,  Washington.  DC 
20024. 

Regional  Offices  Internal  Revenue  Service 

Central  Region: 
Regional  Commissioner,  Internal  Revenue 

Service.  550  Main  Street.  Cincinnati. 

Ohio  45202. 
District  Director,  Internal  Revenue  Service, 

550  Main  Street,  Cincinnati.  Ohio  45202. 


District  Director.  Internal  Revenue  Service, 

1240  East  9th  Street.  Cleveland.  Ohio 

44199 
District  Director,  Internal  Revenue  Service, 

Rm.  2463,  Patrick  V.  McNamara  Building. 

477  Michigan  Avenue.  Detroit.  Michigan 

48226. 
District  Director,  Internal  Revenue  Service. 

Federal  Office  Building.  575  N. 

Pennsylvania  Street.  Indianapolis, 

Indiana  46204. 
District  Director.  Internal  Revenue  Service, 

U.S.  Post  Office  Building.  601  West 

Broadway.  Louisville.  Kentucky  40202. 
District  Director.  Internal  Revenue  Service, 

425  Juliana  Street  Parkersburg,  West 

Virginia  26101. 
-Director.  Internal  Revenue  Service  Center, 

Central  Region,  201  W.  Second  St., 

Covington.  Kentucky  41019. 
Mid-Atlantic  Region: 
Regional  Commissioner,  Internal  Revenue 

Service,  841  Chestnut  Street, 

Philadelphia.  Pennsylvania  19107. 
District  Director,  Internal  Revenue  Service, 

Federal  Building,  31  Hopkins  Plaza. 

Baltimore,  Maryland  21201. 
District  Director.  Internal  Revenue  Service. 

1501-970  Broad  Street,  Newark,  New 

Jersey  07102. 
District  Director,  Internal  Revenue  Service. 

W.J.  Green  Federal  Building,  600  Arch 

Street,  Philadelphia.  Pennsylvania  19106. 
District  Director,  Internal  Revenue  Service, 

1000  Liberty  Avenue,  Pittsburgh. 

Pennsylvania  15222. 
District  Director,  Internal  Revenue  Service. 

400  North  8th  Street,  Richmond.  Virginia 

23240 
District  Director,  Internal  Revenue  Service, 

844  King  Street,  Wilmington.  Delaware 

19801. 
Director.  Internal  Revenue  Service  Center, 

Mid-Atlantic  Region,  11601  Roosevelt 

Boulevard.  Philadelphia,  Pennsylvania 

19154. 
Midwest  Region: 
Regional  Commissioner.  Internal  Revenue 

Service.  One  North  Wacker  Drive. 

Chicago,  Illinois  60606. 
District  Director,  Internal  Revenue  Service. 

Federal  Building,  115  Fourth  Avenue  SE.. 

Aberdeen,  South  Dakota  57401. 
District  Director,  Internal  Revenue  Service, 

230  South  Dearborn  Street.  Chicago, 

Illinois  60604. 
District  Director,  Internal  Revenue  Service, 

Federal  Building,  210  Walnut  Street.  Des 

Moines,  Iowa  50309. 
District  Director,  Internal  Revenue  Service, 

Federal  Building  and  Post  Office.  653 

Second  Avenue.  North,  Fargo,  North 

Dakota  58102. 
District  Director.  Internal  Revenue  Service, 

Federal  Building.  Second  Floor,  301  South 

Park,  Helena.  Montana  59626-0016. 
District  Director,  Internal  Revenue  Service. 

Federal  Building  and  Court  House.  517 

East  Wisconsin  Avenue,  Milwaukee, 

Wisconsin  53202. 
District  Director,  Internal  Revenue  Service, 

Federal  Office  Building,  106  South  15th 

Street.  Omaha,  Nebraska  68102. 
District  Director,  Internal  Revenue  Service. 

U.S.  Court  and  Custom  House.  1114 

Market  Street.  St.  Louis.  Missouri  63101. 


District  Director.  Internal  Revenue  Service. 

Federal  Building  and  Court  House.  316 

North  Robert  Street.  St.  Paul,  Minnesota 

55101. 
District  Director.  Internal  Revenue  Service. 

Room  702.  320  West  Washington  St., 

Springfield.  Illinois  62704. 
Director.  Internal  Revenue  Service, 

Midwest  Region,  2306  East  Bannister 

Road.  P.O.  Box  24551,  Kansas  City, 

Missouri  64131. 
North-Atlantic  Region: 
Regional  Commissioner,  Internal  Revenuj 

Service.  90  Church  Street.  New  York. 

New  York  10007. 
District  Director,  Internal  Revenue  Service. 

68  Sewall  Street.  Augusta.  Maine  04330. 
District  Director,  Internal  Revenue  Service. 

John  F.  Kennedy  Federal  Building. 

Government  Center,  Boston, 

Massachusetts  02203. 
District  Director,  Internal  Revenue  Service. 

Leo  W.  O'Brien  Federal  Building.  Clinton 

Avenue  and  North  Peari  Street,  Albany, 

New  York  12207. 
District  Director,  Internal  Revenue  Service. 

120  Church  Street,  New  York.  New  York 

10007. 
District  Director,  Internal  Revenue  Service. 

35  Tillary  Street,  Brooklyn,  New  York 

11201. 
District  Director,  Internal  Revenue  Service. 

Ill  W.  Huron  Street,  Buffalo,  New  York 

14202. 
District  Director,  Internal  Revenue  Service. 

11  Elmwood  Avenue,  Burlington, 

Vermont  05401. 
District  Director.  Internal  Revenue  Service, 

William  R.  Cotter  Federal  Building.  (Stop 

204),  135  High  Street,  Hartford, 

Connecticut  06103. 
District  Director.  Internal  Revenue  Service. 

Federal  Building.  80  Daniel  Street. 

Portsmouth.  New  Hampshire  03801. 
District  Director.  Internal  Revenue  Service. 

380  Westminister  Mall.  Providence. 

Rhode  Island  02903. 
Director.  Internal  Revenue  Service  Center. 

North-Atlantic  Region,  (Stop  100),  310 

Lowell  Street.  Andover,  Massachusetts 

05501. 
Director.  Internal  Revenue  Service  Center. 

North-Atlantic  Region.  (Stop  100).  1040 

Waverly  Avenue,  Holtsville.  New  York 

11799. 
Southeast  Region: 
Regional  Commissioner.  Internal  Revenue 

Service,  P.O.  Box  926,  Room  600,  Atlanta. 

Georgia  30370. 
District  Director.  Internal  Revenue  Service. 

275  Peachtree  Street  NE..  Atlanta. 

Georgia  30043. 
District  Director,  Internal  Revenue  Service. 

500  22nd  Street  South,  Birmingham. 

Alabama  35233. 
District  Director,  Internal  Revenue  Service. 

1835  Assembly  Street.  Columbia.  South 

Carolina  29201. 
District  Director,  Internal  Revenue  Service, 

320  Federal  Place,  Greensboro.  North 

Carolina  27401. 
District  Director.  Internal  Revenue  Service. 

Suite  504. 100  W.  Capital  Street,  )ai:kson, 

Mississippi  39269. 
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District  Director,  Internal  Revenue  Service. 
Federal  Office  Building.  400  West  Bay 
Street.  |acksonville.  Florida  32202. 
District  Director,  Internal  Revenue  Service, 
601  Broadway.  Nashville,  Tennessee 
37203. 
District  Director,  Internal  Revenue  Service, 
700  W.  Capitol,  Little  Rock,  Arkansas 
72201. 
District  Director,  Internal  Revenue  Service, 
(Stop  6).  500  Camp  Street,  New  Orleans, 
Louisiana  70130. 
District  Director.  Internal  Revenue  Service, 
One  University  Drive.  Building  B.  Ft. 
Lauderdale,  FL  33324. 
Director.  Internal  Revenue  Service  Center. 
Southeast  Region,  4800  Buford  Highway, 
Chamblee.  Georgia  30341. 
Director.  Internal  Revenue  Service  Center, 
Southeast  Region.  3131  Democrat  Road, 
Memphis.  Tennessee  38110. 
Southwest  Region: 

Regional  Commissioner.  Internal  Revenue 
Service.  LB-70  Slop  1000  SWR,  7839 
Churchill  Way,  Dallas,  Texas  75251. 
District  Director.  Internal  Revenue  Service, 
517  Gold  Avenue  SW.,  Albuquerque, 
New  Mexico  87101. 
District  Director.  Internal  Revenue  Service, 
Stop  lOOD  AUS,  300  E.  8th  Street.  Austin, 
Texas  78701. 
District  Director.  Internal  Revenue  Service, 

3223  Briarpark.  Houston.  Texas  77042. 
District  Director.  Internal  Revenue  Service, 
308  W.  21st  Street.  Cheyenne.  Wyoming 
82001. 
District  Director.  Internal  Revenue  Service, 
Stop  1000  DAL,  1100  Commerce  Street. 
Dallas,  Texas  75242. 
District  Director.  Internal  Revenue  Service, 
1050  Seventeen  Street,  Denver,  Colorado 
80265. 
District  Director,  Internal  Revenue  Service, 
2120  N.  Central  Avenue,  Phoenix. 
Arizona  85004. 
District  Director,  Internal  Revenue  Service, 
465  S.  Fourth  East  Street.  Salt  Lake  City. 
Utah  84111. 
District  Director,  Internal  Revenue  Service, 
200  N.W.  Fourth  Street.  Oklahoma  City, 
Oklahoma  73102. 
District  Director.  Internal  Revenue  Service. 
412  S.  Main  Street,  Wichita,  Kansas 
67202. 
Director,  Internal  Revenue  Service  Center, 
Southwest  Region,  3651  S.  Interregional 
Highway.  Austin,  Texas  73301. 
Director,  Internal  Revenue  Service  Center, 
Western  Region.  1160  W.  1200  South 
Street,  Ogden,  Utah  84201. 
Western  Region: 
Regional  Commissoner,  Internal  Revenue 
Service,  5th  Floor,  1650  Mission  Street, 
San  Francisco.  California  94103. 
District  Director,  Internal  Revenue  Service, 
949  East  36th  Ave.,  Anchorage,  Alaska 
99508. 
District  Director.  Internal  Revenue  Service, 
Box  041,  550  W.  Fort  Street.  Boise,  Idaho 
83724. 
District  Director,  Internal  Revenue  Service, 
PIKK  Federal  Bldg..  300  Ala  Moana. 
Honolulu,  Hawaii  96850. 
District  Director,  Internal  Revenue  Service, 
2400  Avila  Road,  Laguna  Niguel,  CA 
92677. 


District  Director.  Internal  Revenue  Service, 

300  N.  Los  Angeles  Street.  Los  Angeles, 

CA  90012. 
District  Director,  Internal  Revenue  Service, 

1220  S.W.  Third  Ave.,  Portland.  Oregon 

9^204. 
District  Director.  Internal  Revenue  Service. 

300  Las  Vegas  Blvd.,  South,  Las  Vegas, 

Nevada  89101. 
District  Director,  Internal  Revenue  Service, 

2945  Fair  Oaks  Blvd.,  Sacramento,  CA 

9S825. 
District  Director,  Internal  Revenue  Service, 

Box  36020,  450  Golden  Gate  Avenue,  San 

Ffancisco,  CA  94102. 
District  Director,  Internal  Revenue  Service, 

55  S.  Market  Street.  San  Jose,  CA  95113. 
District  Director,  Internal  Revenue  Service, 

915  Second  Avenue,  Seattle,  Washington 

91174. 
Director,  Internal  Revenue  Service  Center, 

Western  Region,  5045  E.  Butler  Avenue, 

Fresno,  CA  93727. 

Addresses  of  Chief  Counsel,  Regional 
Counsel,  District  Counsel,  and  Regional 
Director  of  Appeals  Ofrices 

National  Office: 
Appeals  Division,  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Gonstitution  Avenue  NW.,  Washington, 
DC  20224. 
Operations  Division,  Office  of  Chief 
C3ounsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
Critiinal  Tax  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Gonstitution  Avenue.  NW.,  Washington, 
IX:  20224. 
Disclosure  Litigation  Division,  Office  of 
Chief  Counsel,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 
General  Legal  Services  Division,  Office  of 
Chief  Counsel,  Internal  Revenue  Service, 
1111  Constitution  Avenue.  NW., 
Washington,  DC  20224. 
General  Litigation  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
Interpretative  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 
Employee  Plans  and  Exempt  Organizations 
Division.  Office  of  Chief  Counsel, 
bitemal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
Ta>c  Litigation  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
Corporation  Tax  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224. 
Individual  Tax  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington, 
PC  20224. 


Chief  Counsel.  Deputy  Chief  Counsel. 
Associate  Chief  Counsels  (Litigation). 
(International),  and  (Technical).  Office  of 
Chief  Counsel,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW., 
Washington.  DC  20224. 
Regional  Counsel  Offices 
North-Atlantic  Region: 
Regional  Counsel  Office 
Regional  Counsel's  Office.  IRS.  North- 
Atlantic  Region.  26  Federal  Plaza.  12th 
Floor.  New  York,  New  York  10278. 
District  CoDnsel  Offices 
District  Counsel's  Office.  IRS,  26  Federal 
Plaza,  J2th  Floor,  New  York,  New  York 
10278. 
District  Counsel's  Office,  IRS.  Leo  W. 
O'Brien  Federal  Building,  Clinton  Avenue 
and  N,  Pearl  Street.  Albany,  New  York 
12207. 
District  (tounsel's  Office,  IRS,  100  Summer 
Street,  Room  1728,  Boston, 
Massachusetts  02110. 
District  Counsel's  Office,  IRS,  Brooklyn 
Office,  1000  Uniondale  Avenue  and 
Hempstead  Turnpike,  Uniondale,  New 
York  11553. 
District  Counsels  Office.  IRS.  U.S.  Court 
House,  Room  304.  68  Court  Street, 
Buffalo,  New  York  14202. 
District  Counsel's  Office.  IRS,  135  High 
Street.  Room  259.  Hartford,  Connecticut 
06103. 
Regional  Director  of  Appeals.  90  Church 
Street.  New  York,  N.Y.  10007. 
Mid-Atlanlic  Region: 
Regional  Counsel  Office 

Regional  Counsel's  Office.  IRS.  Mid- 
Atlantic  Region,  841  Chestnut  Street, 
Room  360.  Philadelphia.  Pennsylvania 
19107. 
District  Counsel  Offices 
District  Counsel's  Office.  IRS,  Room  10424, 
600  Arch  Street,  Philadelphia, 
Pennsylvania  19106. 
District  Counsel's  Office.  IRS.  Room  4100, 
101  W.  Lombard  Street,  Baltimore, 
Maryland  21201. 
District  Counsels  Office.  IRS,  Room  904, 
970  Broad  Street,  Newark,  New  Jersey 
07102. 
District  Counsel's  Office.  IRS.  726  Federal 
Building.  Room  726. 1000  Liberty  Avenue. 
Pittsburgh.  Pennsylvania  15222. 
District  Counsels  Office.  IRS,  Room  5215, 
400  N.  Eighth  Street,  Richmond,  Virginia 
23240. 
District  Counsel's  Office,  IRS,  422 
Universal  Building,  North,  1875 
Connecticut  Avenue,  NW.,  Washington, 
DC  20009, 
Regional  Director  of  Appeals.  Room  360. 
841  Chestnut  St.,  Philadelphia,  PA  19107. 
Southeast  Region: 
Regional  Counsel  Office 
Regional  Counsel's  Office.  IRS,  Southeast 
Region,  Room  830.  275  Peachtree  Street, 
NE.,  Atlanta,  Georgia  30043. 
District  Counsel  Offices 
District  Counsel's  Office.  IRS.  Room  850, 
275  Peachtree  Street,  NE..  Atlanta, 
Georgia  30043. 
District  Counsel's  Office.  IRS,  Room  340, 
500  22nd  Street,  South,  Birmingham, 
Alabema  3.';233. 
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District  Counsel's  Office.  IRS.  Room  509, 

320  Federal  Place.  Greensboro.  North 

Carolina  27401. 
Di.strict  Counsel's  Office.  IRS.  Box  35027, 

Federal  Office  Building.  400  West  Bay 

Street.  Room  564.  Jacksonville.  FL  32202. 
District  Counsel's  Office.  IRS.  Room  1502, 

Federal  Office  Building.  51  SW  First 

Avenue.  Miami.  Florida  33130. 
District  Counsel's  Office.  IRS.  Room  703, 

801  Broadway.  Nashville.  Tennessee 

37203. 
District  Counsels  Office.  IRS.  Stop  18. 

Room  917.  500  Camp  Street.  New 

Orleans.  Louisiana  70130. 
Regional  Director  of  Appeals.  625  Federal 

Office  Building.  275  Peachtree  Street. 

NE..  Atlanta.  GA  30043. 
Central  Region: 
Regional  Counsel  Office 
Regional  Counsels  Office.  IRS,  Room  7510, 

550  Main  Street.  Cincinnati.  Ohio  45202. 
District  Counsel  Offices 
District  Counsel's  Office.  IRS.  Room  7525, 

550  Main  Street.  Cincinnati.  Ohio  45202. 
District  Counsel's  Office.  IRS.  Suite  810, 

One  Cleveland  Center.  1375  E.  Ninth  St., 

Cleveland.  Ohio  44114. 
District  Counsel's  Office.  IRS.  1870 

McNamara  Building.  477  Michigan 

Avenue.  Detroit.  Michigan  48226. 
District  Counsel's  Office.  IRS.  509  Federal 

Building.  575  N.  Pennsylvania  Street. 

Indianapolis.  Indiana  46204. 
District  Counsel's  Office.  IRS.  579  Federal 

Office  Building.  600  Federal  Place, 

Louisville.  Kentucky  40202. 
Regional  Director  of  Appeals.  Room  7514. 

550  Main  Street.  Cincinnati.  Ohio  45202. 
Midwest  Region: 
Regional  Counsel  Office 
Regional  Counsel's  Office.  IRS.  Kluczynski 

Federal  Building.  230  South  Dearborn 

Street.  Room  3410.  Chicago,  Illinois 

60604. 
District  Counsel  Offices 
District  Counsels  Office.  IRS.  Roo-.n  1342, 

Dirksen  Feder.^1  Building.  219  South 

Dearborn  Street.  Chicago.  Illinois  60604. 
District  Counsel's  Office.  IRS.  439  Federal 

Building.  210  Walnut  Street,  Des  Moines, 

Iowa  50309. 
District  Counsel's  Office,  IRS.  Room  240. 

Federal  Building.  301  S.  Park  Avenue. 

Helena.  Montana  59626. 
District  Counsel's  Office.  IRS.  2700  Federal 

Office  Building.  911  Walnut  Street. 

Kansas  City.  Missouri  64106. 
District  Counsel's  Office.  IRS.  760  Henry 

Reuss  Federal  Plaza.  310  W.  Wisconsin 

Avenue.  Milwaukee.  Wisconsin  53203. 
District  Counsel's  Office.  IRS.  3101  Federal 

Building,  215  N.  Fifteenth  Street.  Omaha. 

Nebraska  68102. 
District  Counsel's  Office.  IRS.  Room  720. 

320  W.  Washington  Street,  Springfield, 

Illinois  62701. 
District  Counsel's  Office.  IRS  (3rd  Floor), 

Chouteau  Center  Building.  133  S. 

Eleventh  Street.  St.  Louis.  Missouri  63102. 
District  Counsel's  Office.  IRS.  572  Federal 

Building  and  U.S.  Court  House,  316  N. 

Robert  Street.  St.  Paul,  Minnesota  55101. 
Regional  Director  of  Appeals.  230  N. 

Dearborn.  29th  Floor.  Room  2972, 

Chicago,  Illinois  60604. 


Southwest  Region: 
Regional  Counsel  Office 
Regional  Counsel's  Office.  IRS.  Southwest 

Region.  LB-81.  Stop  2000  SWR.  7839 

Churchill  Way.  Dallas.  Texas  75251. 
District  Counsel  Offices 
District  Counsel's  Office.  IRS.  Room  12A24. 

Stop  2000  DAL  1100  Commerce  St.. 

Dallas.  TX  75242. 
District  Counsels  Office.  IRS.  20th  Floor. 

1050  Seventeenth  Street.  Denver. 

Colorado  80265. 
District  Counsel's  Office.  IRS,  Suite  350. 

10850  Richmond  Avenue.  Houston.  Texas 

77042-4775. 
District  Counsel's  Office.  IRS.  200  NW. 

Fourth  Street,  Oklahoma  City.  Oklahoma 

73102. 
District  Counsels  Office,  IRS.  Room  784, 

Stop  2000  AUS.  300  E.  8th  Street,  Austin, 

Texas  78701. 
District  Counsel's  Office.  Suite  1500.  3225 

N.  Central  Avenue.  Phoenix.  Arizona 

85012. 
District  Counsel.  Room  1311. 125  S.  State 

Street.  Salt  Lake  City.  Utah  84138. 
Regional  Director  of  Appeals,  LB-70.  Stop 

8000  SWR,  7839  Churchill  Way,  Dallas. 

TX  75251. 
Western  Region: 
Regional  Counsel  Office 
Regional  Counsel's  Office,  IRS,  Western 

Region.  5th  Floor.  1650  Mission  Street. 

San  Francisco.  CA  94103. 
District  Counsel  Offices 
District  Counsel's  Office.  IRS,  84  W.  Santa 

Clara  Street.  Room  300.  San  Jose.  CA 

95113. 
District  Counsel's  Office.  IRS.  801 1  Street, 

Room  204,  Sacramento.  CA  95814. 
District  Counsel's  Office.  IRS.  Room  607, 

949  E.  36th  Avenue,  Anchorage.  Alaska 

99508. 
District  Counsel's  Office.  IRS.  Box  024.  550 

W.  Fort  Street.  Boise,  Idaho  83724. 
District  Counsel's  Office.  P.O.  Box  C-15. 

Laguna  Niguel.  CA  92677. 
District  Counsel's  Office.  IRS,  3018  Federal 

Building.  300  N.  Los  Angeles  Street,  Los 

Angeles,  CA  90012. 
District  Counsel's  Office.  IRS,  810  Crown 

Plaza.  1500  SW.  First  Avenue.  Portland. 

Oregon  97201. 
District  Counsel's  Office.  IRS.  550  E. 

Charleston  Boulevard,  Reno,  Nevada 

89104. 
District  Counsel's  Office.  IRS.  Room  2N16. 

U.S.  Courthouse.  940  Front  Street.  San 

Diego.  CA  92189. 
District  Counsel's  Office.  IRS.  Room  504. 

160  Spear  Street,  San  Francisco,  CA 

94105. 
District  Counsel's  Office.  IRS.  2710  Federal 

Building.  915  Second  Avenue,  Seattle, 

Washington  98174. 
District  Counsel's  Office.  IRS.  7119  PJKK 

Federal  Building.  300  Ala  Moana, 

Honolulu.  HI  96850. 
Regional  Director  of  Appeals.  5th  Floor. 

1650  Mission  Street.  San  Francisco.  CA 

94103. 

|FR  Doc.  87-7673  Filed  4-7-87;  8:45  am) 

BILLING  CODE  4830-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Cultural  Property  Advisory  Committee; 
Meeting 

The  Cutural  Property  Advisory 
Committee  will  conduct  a  meeting  in 
Room  840,  301  4tii  Street  SW., 
Washington.  DC  on  April  21-22. 1987. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  552  App.  2).  the  Government  in 
the  Sunshine  Act  (U.S.D.  552b).  and  the 
Convention  on  Cultural  Property 
Implementation  Act  (19  U.S.C.  2601  et 
seq).  The  session  will  be  closed 
because  the  discussion  will  involve 
investigation  techniques  and 
information  the  premature  disclosure  of 
which  would  be  likely  to  frustrate 
significantly  implementation  of 
proposed  actions  and  policies. 
Disclosure  of  information  at  this  time 
identifying  specific  cultural  property  is 
likely  to  frustrate  the  imposition  of 
import  restrictions  on  such  property.  For 
this  reason,  the  Government  of  El 
Salvador  has  requested  that  the 
information  be  held  in  confidence.  Also, 
the  Committee  will  discuss 
recommendations  to  the  President  as  to 
appropriate  U.S.  action  regarding  a 
request  from  the  Government  of  El 
Salvador  for  a  U.S.  cultural  property 
agreement  with  El  Salvador  under  the 
terms  of  the  Cultural  Property 
Implementation  Act.  (5  U.S.C.  552b(c)(l). 
5  U.S.C.  552b(c)(2).  5  U.S.C. 
552b(c)(9)(B).  and  19  U.S.C.  2605). 

Dated:  April  1, 1987. 

Marvin  L  Stone, 

Acting  Director,  United  States  Information 
Agency. 

|FR  Doc.  87-7691  Filed  4-7-87:  8:45  am] 

BILUNG  CODE  1230-0 1-41 


Federal  Register  Announcement  of 
Receipt  of  Cultural  Property  Request 
From  the  Government  of  El  Salvador 

Pursuant  to  section  303(f)(1)  of  the 
Cultural  Property  Implementation  Act 
(19  U.S.C.  2602(f)(1)),  notice  is  hereby 
given  that  the  United  States  Government 
is  in  receipt  of  a  request  under  section 
303(a)(3)  from  the  Government  of  El 
Salvador,  a  State  Party  to  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property.  The 
request  from  El  Salvador  is  for  U.S. 
import  restrictions  on  certain 
endangered  archaeological  material  to 
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assist  El  Salvador  in  protecting  its 
cultural  patrimony. 
Dated:  April,  1987. 

Marvin  L  Stone, 

Acting  Director.  United  States  Information 

Agency. 

|FR  Doc.  87-7692  Filed  4-7-87;  8:45  am) 

BILLING  COOC  S23O-0t-M 


VETERANS  AOMINiSTRATiON 
Agency  Form  Under  OMB  Review 

agency:  Veterans  Administration 
action:  Notice 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
reinstatement  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 


applicable,  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  6ie  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
appMes. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration, 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Allison  Herron,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Washington,  DC  20503  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 
Dated:  April  2. 1987. 


By  direction  of  the  Administration. 
David  A.  Cox, 

Associate  Deputy  Administrator  for 
Management. 

Reinstatement 

1.  Department  of  Medicine  and  Surgery 

2.  Application  for  Medical  Benefits  for 
Dependents  or  Survivors — 
CHAMPVA 

3.  VA  Form  10-lOd 

4.  Legal  eligibility  to  obtain  medical  care 
under  CHAMPVA  is  determined  by 
information  provided  by  dependents 
and  survivors  of  a  veteran  who  has  a 
total  service-connected  disability  or 
who  died  as  a  result  of  that  disability. 

5.  One  time 

6.  Individuals  or  households 

7.  9,600  responses 

8.  787  hours 

9.  Not  applicable 

[FR  Doc.  87-7770  Filed  4-7-87;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  52.  No.  67 
Wednesday,  April  8.  1987 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   {Pub.    L.   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursaunt  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
March  31, 1987,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  L.  William  Seidman, 
seconded  by  Director  C.C.  Hope,  Jr. 
(Appointix).  concurred  in  by  Director 
Robert  L.  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting  on  less 
than  seven  days'  notice  to  the  public,  of 
a  recommendation  to:  (1)  Accept  the 
highest  acceptable  bid  which  may  be 
submitted  in  accordance  with  the 
"Instructions  for  Bidding"  for  the 
purchase  of  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  The  First  National 
Bank  of  Herington,  Herington,  Kansas, 
which  was  expected  to  be  closed  by  the 
Deputy  Comptroller  of  the  Currency, 
Office  of  the  Comptroller  of  the 
Currency,  on  Thursday,  April  2,1987,  or 

(2)  in  the  event  no  acceptable  bid  for  a 
purchase  and  assumption  transaction  is 
submitted,  accept  the  highest  acceptable 
bid  for  an  insured  deposit  transfer 
transaction  which  may  be  submitted,  or 

(3)  in  the  event  no  acceptable  bid  for 
either  type  of  transaction  is  submitted, 
make  funds  available  for  the  payment  of 
the  insured  deposits  of  the  closed  bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
{c){8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

Dated:  April  3. 1987. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

[FR  Doc.  87-7872  Filed  4-5-87: 12:09  pm) 

BILUNG  CODE  6714-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  11:30  a.m.,  Friday,  April 
3. 1987. 

place:  Room  600, 1730  K  Street  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Texas  Utilities  Generating  Company. 
Docket  No.  CENT  86-119.  (Issues  include 
consideration  of  the  Secretary's  motion  to 
stay  the  proceedings  and  the  Secretary's 
petition  for  interlocutory  review). 
***** 

TIME  AND  date:  10:00  a.m.,  Monday, 
April  6, 1987. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  continue  their 
consideration  of: 

1.  Texas  Utilities  Generating  Company. 
Docket  No.  CENT  86-119.  (Issues  considered 
are  the  same  as  above). 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  a  meeting  be 
held  on  this  item  and  that  no  earlier 
announcement  of  the  meeting  was 
possible. 

CONTACT  PERSON,  FOR  MORE 
iNFORMA-nON:  Jean  Ellen  (202)  653-5629. 
Jean  H.  Ellen, 
Agenda  Clerk. 
[FR  Doc.  87-7868  Filed  4-6-87;  12:01  pm) 

BtUJNG  CODE  e73S-<)1-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

April  13, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Matters  relating  to  the  Plans 
administered  under  the  Federal  Reserve 
System's  employee  benefits  program. 

2.  Request  by  the  General  Accounting 
Office  for  Board  comment  on  a  draft  report 


regarding  supervision  of  country  risk  and 
international  lending. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  6. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-7825  Filed  4-6-87;  10:34  am) 

BILUNG  CODE  6210-01-N 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 

The  following  item  has  been  deleted 
from  a  previously  announced  open 
meeting  (52  FR  10850,  Friday,  April  3, 
1987)  of  the  National  Credit  Union 
Administration  on  April  9, 1987,  and 
tentatively  rescheduled  for 
consideration  at  the  Board's  May  8, 
1987,  open  meeting. 

Central  Liquidity  Facility  Investment  Policies. 

Earlier  announcement  of  this  change 
was  not  possible. 
The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Economic  Commentary. 

3.  Review  of  Central  Liquidity  Facility 
Lending  Rate. 

4.  Insurance  Fund  Report. 

5.  Memorandum  of  Understanding  Between 
National  Association  State  Credit  Union 
Supervisors  (NASCUS)  and  National  Credit 
Union  Administration  (NCUA). 

6.  Proposed  Rule:  Part  705,  NCUA  Rules 
and  Regulations,  Community  Development 
Credit  Union  Program. 

7.  Final  Rule:  Amendments  to  Pari  708, 
NCUA  Rules  and  Regulations,  involving 
mergers  of  federally-insured  credit  unions 
and  voluntary  termination  or  conversion  of 
Federal  share  insurance. 

8.  Final  Rule:  Amendments  to  Sections 
701.21  and  741.  NCUA  Rules  and  Regulations, 
Member  Business  Loans  by  Federally-Insured 
Credit  Unions. 


The  meeting  is  scheduled  for  2:00  p.m., 
April  9, 1987,  at  the  Biloxi  Hilton.  Biloxi. 
MS. 

FOR  MORE  INFORMATION  CONTACT.  Becky 
Baker,  Acting  Secretary  of  the  Board, 
Telephone  (202)  357-1100. 
Becky  Baker, 

A  cling  Secretary  of  the  Board. 

|FR  Doc.  87-7926  Filed  4-6-67;  3:42  pm) 

BILLmG  CODE  7S3S-01-M 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:00  a.m.,  Tuesday,  April 
14, 1987. 

place:  NTSB  Board  Room,  Eighth  Floor, 
800  Independence  Avenue,  SW., 
Washington,  DC  20594. 

STATUS:  The  first  two  items  will  be  open 
to  the  public.  The  last  three  items  will  be 
closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONStOEREO: 

1.  Railroad  Accident  Report:  Rear-End 


Coili.sion  of  Two  Greater  Cleveland  Regional 
TransitiAulhority  Red  Line  Rail  Rapid  Transit 
AulhoHty  Trains.  Cleveland,  Ohio,  July  10. 
1985. 

2.  Highway  Accident  Report:  Schoolbus 
Loss  offControl  and  Collision  with  Sign  Pillar, 
U.S.  Highway  70  near  Lucas  and  Hunt  Road, 
St.  Loup  County,  Missouri.  November  11, 

,1985. 

3.  Opinion  and  Order:  Commandant  V. 
Lyons,  Docket  ME-125;  disposition  of 
seamaq's  appeal. 

4.  Opinion  and  Order:  Administrator  V. 
Arroyo,  Docket  SE-7131,  disposition  of  the 
respondent's  appeal. 

5.  Opinion  and  Order  Administrator  V. 
Ospina,  Docket  SE-6901:  disposition  of  the 
appealf  of  each  party. 

FOR  MORE  INFORMATION,  CONTACT: 

Ray  Smith  (202)  382-6525. 

Dated:  April  3, 1987. 
Ray  Smith, 

Federal  Register  Liaison  Officer. 

|FR  Do^.  87-7818  Filed  4-6-67;  9:17  am) 

BILLING  CODE  7533-01-M 

I 


INTEtmATtONAL  TRADE  COMMISSION 
[USITC  SE-$7-14] 

TIME  AND  DATE:  Monday,  April  13, 1987 
at  2:30  p.m. 

place:  RocMn  117,  701  E  Street,  NW.,   ' 
Washington.  DC  20436.  j 

status:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints  'I 

5.  Inv.  731-TA-326  (Final)  (Frozen 

Concenfe^ted  (Grange  juice  from 
Brazil}— briefing  and  vole. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

Dated:  April  1. 1967. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  87-7796  Filed  4-3-87;  4:22  pm] 

BILLING  CODE  7020-02-M 
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Corrections 


This  section   of  the  FEDERAL  REGISTER 
contains  editorial   corrections  of  previously 
publisl-)ed  Presidential,  Rule,   Proposed 
Rule,  and  Notice  docunr>ents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the   Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ORE-03587-F,  ORE-012712,  ORE-013107, 
ORE-017506;  ORE-2945,  ORE-5708,  OR- 
7878;  OR-943-07-4220-11:  GP-07-118] 

Oregon;  Proposed  Continuation  of 
Withdrawals 

Correction 

In  notice  document  87-5767,  beginning 
on  page  8535,  in  the  issue  of 


Wednesday,  March  18, 1987,  make  the 
following  corrections: 

1.  On  page  8536,  in  the  first  column,  in 
item  7,  in  the  sixth  line,  "northwest" 
should  read  "northeast". 

2.  On  the  same  page,  in  the  first 
column,  in  the  fourth  line  from  the 
bottom,  after  "determine"  insert 
"whether". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ORE-03468,  ORE-03588-A,  ORE-011667-A) 
(ORE-01S246,  OR  1579)  OR-943-07-4220-11: 
GP-07-121)) 

Oregon;  Proposed  Continuation  of 
Withdrawals 

Correction 

In  notice  document  87-5769,  appearing 
on  page  8537,  in  the  issue  of 


Federal   Register 

Vol.  52.  No.  67 

Wednesday,  April  8.  1987 


Wednesday,  March  18, 1987.  make  the 
following  correction: 

In  the  third  column,  in  the  second 
complete  paragraph,  in  the  sixth  line, 
after  "present"  insert  "their", 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Meeting 

Correction 

In  notice  document  87-7237  appearing 
on  page  10665  in  the  issue  of  Thursday, 
April  2, 1987,  make  the  following 
correction: 

In  the  second  column,  in  the  first 
complete  paragraph,  in  the  third  line,  the 
fee  for  registration  by  April  24, 1987, 
should  read  "$125.00". 

BILLING  COOE  1505-01-0 


BEST  COPY  AVAILABLE 


Wednesday 
April  8,  1987 


Part  II 
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40  CFR  Part  60 

Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Liquid  Storage  Vessels  (Including 
Petroleum  Liquid  Storage  Vessels);  Final 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-3162-7) 

Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Liquid  Storage  Vessels  (Including 
Petroleum  Liquid  Storage  Vessels) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Standards  of  performance  for 
volatile  organic  liquid  (VOL)  storage 
vessels  (including  petroleum  liquid 
storage  vessels)  were  proposed  in  the 
Federal  Register  on  July  23, 1984  (49  FR 
29698).  That  notice  included  revisions  to 
the  priority  list  to  include  VOL  storage 
vessels;  revisions  to  the  standards  of 
performance  for  petroleum  liquid 
storage  vessels  constructed  after  June 
n,  1973,  and  prior  to  May  19, 1978  (38 
FR  15406):  and  revisions  to  the 
standards  of  performance  for  petroleum 
liquid  storage  vessels  constructed  after 
May  18. 1978  (45  FR  23374).  and  prior  to 
July  23, 1984.  This  action  promulgates 
those  revisions  and  the  standards  of 
performance  for  VOL  storage  vessels 
(including  petroleum  liquid  storage 
vessels).  These  standards  implement 
Section  111  of  the  Clean  Air  Act  and  are 
based  on  the  Administrator's 
determination  that  synthetic  organic 
chemical  manufacturing  industry  and 
VOL  storage  vessels  and  handling 
equipment  cause  or  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  intended 
effect  of  these  standards  is  to  require  all 
new,  modified,  and  reconstructed  VOL 
storage  vessels  to  use  the  best 
demonstrated  system  of  continuous 
emission  reduction,  considering  costs, 
nonair  quality  health,  and 
environmental  and  energy  impacts. 
date:  Effective  April  8, 1987. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Incorporation  by  Reference 

The  incorporation  by  reference  of 
certain  publications  in  these  standards 


is  approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  April  8, 
1987. 

ADIIRESSES:  Background  Information 
Doaument.  The  background  information 
doctiment  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the 
U.SJ  EPA  Library  (MD-35).  Research 
Triangle  Park,  North  Carolina  27711, 
telet)hone  number  (919)  541-2777.  Please 
refei"  to  "Volatile  Organic  Liquid  Storage 
Vessels  (Including  Petroleum  Liquid 
Storage  Vessels) — Background 
Information  for  Promulgated  Standards" 
(EPA^50/3-81-003b).  The  BID  contains 
(1)  a  summary  of  all  the  public 
comments  made  on  the  proposed 
standards  and  the  Administrator's 
response  to  the  comments,  (2)  a 
summary  of  the  changes  made  to  the 
staUdards  since  proposal,  and  (3)  the 
finajl  Environmental  Impact  Statement 
that  summarizes  the  impacts  of  the 
standards. 

Docket:  A  docket,  number  A-80-51, 
containing  information  considered  by 
EPA  in  development  of  the  promulgated 
standards,  is  available  for  public 
inspection  between  8.00  a.m.  and  4;00 
p.m.,  Monday  through  Friday,  at  EPA's 
Central  Docket  Section  (LE-131),  West 
Toi«^er  Lobby,  Gallery  1.  401  M  Street, 
SW".,  Washington,  DC  20460.  A 
rea$onable  fee  may  be  charged  for 
copying. 

FOn  FURTHER  INFORMATION  CONTACT: 

Mr.  Doug  Bell,  Standards  Development 
Branch.  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
277|11,  telephone  (919)  541-5578. 
SUPPLEMENTARY  INFORMATION: 

\.  The  Standards 

Standards  of  performance  for  new 
sources  established  under  section  111  of 
the  Clean  Air  Act  reflect: 

.  .  (  application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
actiieving  such  emission  reduction,  any 
nonair  quality  health  and  environmental 
impacts  and  energy  requirements)  the 
Adininistrator  determines  has  been 
adequately  demonstrated  [Section  lll(a)(l]l. 

For  convenience,  this  will  be  referred  to 
as  "best  demonstrated  technology"  or 
"BDT." 

The  promulgated  standards  apply  to 
new,  modified,  or  reconstructed  storage 
ve$sels,  regardless  of  location,  with  a 
capacity  greater  than  or  equal  to  40 
cubic  meters  (m^  (slO,000  gallons  [gal]) 
and  storing  a  VOL  from  which  volatile 
organic  compounds  (VOC's)  can  be 
emitted  to  the  atmosphere  except  for 


vessels  specifically  exempted  from  the 
standards  in  §  60.110b(d). 

The  standards  requires  that  new, 
modified,  or  reconstructed  storage 
vessels,  regardless  of  location,  with  (1)  a 
capacity  greater  than  or  equal  to  151  m' 
(s40,000  gal)  and  storing  a  VOL  with  a 
maximum  true  vapor  pressure  greater 
than  or  equ&l  to  5.2  kPa  (sO.75  psia)  but 
less  than  76.6  kPa  (sll.l  psia)  or  (2) 
with  a  capacity  greater  than  or  equal  to 
75  m^  (=20,000  gal)  but  less  than  151  m' 
(s40,000gal)  and  storing  a  VOL  with  a 
maximum  true  vapor  pressure  greater 
than  or  equal  to  27.6  kPa  (s4.0  psia)  but 
less  than  76.6  kPa  (sll.l  psia)  be 
equipped  with: 

1.  A  fixed  roof  in  conjunction  with  an 
internal  floating  roof  equipped  with  a 
liquid-mounted  or  mechanical  shoe 
primary  seal,  either  flexible  fabric 
sleeve  seals  on  pipe  columns  or 
gasketed  sliding  covers  on  built-up  or 
pipe  columns,  slit  fabric  membranes  or 
sample  wells,  and  gasketed  covers  on 
roof  fittings;  or 

2.  An  external  floating  roof  equipped 
with  a  liquid-mounted  or  mechanical 
shoe  primary  seal  and  a  continuous  rim- 
mounted  secondary  seal,  with  both  seals 
meeting  certain  minimum  gap 
requirements,  and  gasketed  covers  on 
roof  fittings;  or 

3.  A  closed  vent  system  and  a  95 
percent  effective  control  device. 
Alternative  means  of  emission  limitation 
may  be  approved  by  the  Administrator 
after  notice  and  an  opportunity  for  a 
public  hearing. 

The  standards  require  that  each  new, 
modified,  or  reconstructed  storage 
vessel,  regardless  of  location,  with  a 
capacity  greater  than  or  equal  to  75  m' 
(fe20.000  gal)  and  storing  a  VOL  with  a 
maximum  true  vapor  pressure  greater 
than  or  equal  to  76.6  kPa  (sll.l  psia)  be 
equipped  with  a  closed  vent  system  and 
95  percent  effective  control  device. 

To  determine  applicability,  the 
standards  require  that  the  owner  or 
operator  of  each  new,  modified,  or 
reconstructed  storage  vessel  with  a 
capacity  greater  than  or  equal  to  40  m' 
(felO,000  gal)  and  storing  a  VOL 
maintain  a  record  of  the  capacity  of  the 
storage  vessel.  The  standards  also 
require  that  the  owner  or  operator  of 
each  new,  modified,  or  reconstructed 
storage  vessel  with  (1)  a  capacity 
greater  than  or  equal  to  75  m'  (s20,000 
gal)  but  less  than  151  m'  (s40,000  gal) 
and  storing  a  VOL  with  a  maximum  true 
vapor  pressure  greater  than  or  equal  to 
15.0  kPa  (a2.2  psia)  but  less  than  27.6 
kPa  (=4.0  psia)  or  with  (2)  a  capacity 
greater  than  or  equal  to  151  m^  (s40,000 
gal)  and  storing  a  VOL  with  a  maximum 
true  vapor  pressure  greater  than  or 
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equal  to  3.5  kPa  (=0.51  psia)  but  less 
than  5.2  kPa  (sO.75  psia)  maintain  a 
record  of  maximum  true  vapor  pressure 
of  the  VOL  stored. 

Standards  for  Interna/  Floating  Roof 
Vesse/s.  The  standards  for  internal 
floating  roof  vessels  (IFR's)  have 
additional  requirements  that  are  not  in 
the  previous  petroleum  liquid  storage 
vessel  new  source  performance 
standards  (NSPS):  these  include  a 
liquid-mounted  primary  seal,  gasketed 
fittings,  and  either  flexible  fabric  sleeve 
seals  on  pipe  columns  or  gasketed 
sliding  covers  on  built-up  or  pipe 
columns.  The  new  requirements  do  not 
apply  retroactively  to  petroleum  liquid 
storage  vessels  already  covered  by 
Subparts  K  or  Ka:  only  vessels  on  which 
construction,  modification,  or 
reconstruction  commences  after  July  23. 
1984,  are  subject  to  the  new 
requirements. 

The  owner  or  operator  of  each  IFR 
subject  to  these  standards  is  required  to 
inspect  the  internal  floating  roof  and 
seals  to  ensure  that  the  equipment  is 
maintained  and  operated  properly.  The 
owner  or  operator  is  required  to  inspect 
the  floating  roof  and  seals  prior  to  filling 
the  vessel  with  VOL  to  ensure  that  there 
are  no  holes  in  the  infernal  floating  roof 
and  that  there  are  no  holes,  tears,  or 
other  openings  in  the  seals.  Every  12 
months  thereafter,  the  owner  or  operator 
is  required  to  inspect  visually  the 
internal  floating  roof  and  primary  seal 
from  the  fixed  roof.  If  there  are  holes  in 
the  internal  floating  roof  or  if  VOL  is 
accumulated  on  the  roof,  the  owner  or 
operator  would  have  the  option  of 
repairing  the  control  equipment  within 
45  days  or  emptying  the  storage  vessel 
within  45  days.  At  least  once  every  10 
years,  the  owner  or  operator  is  required 
to  empty  the  storage  vessel  and  to 
inspect  the  internal  floating  roof,  the 
primary  seal,  and  the  secondary  seal,  if 
one  exists.  The  owner  or  operator  has 
the  option  of  conducting  an  internal 
inspection  of  the  internal  floating  roof  at 
least  once  every  5  years  in  place  of 
conducting  an  annual  visual  inspection 
if  a  double-seal  (primary  and  secondary] 
system  has  been  installed.  In  any  case, 
the  standards  require  that  all  defects  in 
the  control  equipment  be  repaired 
before  the  vessel  is  refilled. 

Standards  for  Externa]  Floating  Roof 
Vessels.  The  requirements  of  the 
standards  for  external  floating  roof 
vessels  (EFR"s)  are  identical  to  the 
requirements  in  the  previous  petroleum 
liquid  storage  vessel  standards  except 
that  the  type  of  primary  seal  is  restricted 
to  liquid-mounted  or  mechanical  shoe 
seals,  that  gasketed  covers  are  required 


for  roof  fittings,  and  that  a  continuous 
rim-mounted  secondary  seal  is  required. 

The  owner  or  operator  of  each  EFR 
subject  to  these  standards  is  required  to 
inspect  the  seals  prior  to  filling  the 
vessel  with  VOL  to  ensure  that  there  are 
no  holes,  tears,  or  other  openings  in  the 
seals.  Measurements  of  gaps  between 
the  seal  and  the  vessel  wall  for  both 
primary  and  secondary  seals  are 
required  for  EFR's  to  ensure  that  the 
equipment  is  maintained  and  operated 
properly.  The  owner  or  operator  is 
required  to  measure  the  gaps  in  both  the 
primary  and  secondary  seals  within  60 
days  of  introducing  VOL  into  the  vessel. 
Every  12  months  thereafter,  the  owner  or 
operator  is  required  to  perform 
secondary  seal  gap  measurements.  At 
least  once  every  5  years,  the  owner  or 
operator  must  perform  primary  seal  gap 
measurements.  Measured  gaps  that 
exceed  specified  limitations  must  either 
be  repaired  within  45  days  or  the 
storage  vessel  must  be  emptied  within 
that  time. 

The  reporting  and  recordkeeping 
provisions  of  Subpart  Ka  are  amended 
to  be  consistent  with  the  provisions  of 
Subpart  Kb.  which  require  that  reports 
be  made  only  when  the  measured  gaps 
exceed  the  specified  limitations.  These 
reports  shall  be  submitted  to  EPA  within 
30  days  of  the  date  of  the  report. 
Otherwise,  records  of  gap 
measurements  are  kept  by  the  owner  or 
operator. 

Standards  for  Closed  Vent  Systems 
and  Control  Devices.  The  owner  or 
operator  of  each  affected  facility 
equipped  with  a  closed  vent  system 
designed  to  duct  all  emissions  to  a  95 
percent  effective  control  device  is 
required  to  submit  to  the  Administrator 
the  system  design  specifications  and  an 
operation  and  maintenance  plan.  The 
owner  or  operator  is  required  to  operate, 
maintain,  and  monitor  the  system  in 
accordance  with  the  plans  submitted  to 
the  Administrator. 

Selection  of  Format  for  the  Standards. 
Section  111  of  the  Clean  Air  Act  requires 
that  an  emission  standard  be  developed 
whenever  it  is  feasible.  Section  111(h) 
states  that  "if,  in  the  judgment  of  the 
Administrator,  it  is  not  feasible  to 
prescribe  or  enforce  a  standard  of 
performance,  he  may  instead  promulgate 
a  design,  equipment,  work  practice,  or 
operational  standard  or  combination 
thereof .  .  . ."  The  term  "not  feasible"  is 
applicable  if  the  emissions  cannot  be 
captured  and  vented  through  a  vent  or 
stack  designed  for  that  purpose  or  if  the 
application  of  a  measurement 
methodology  is  not  practicable  because 
of  technological  or  economic  limitations. 


Determining  compliance  with  an 
emission  standard  for  storage  vessels 
would  require  the  measurement  of 
emissions  from  each  storage  vessel: 
therefore,  the  emissions  would  have  to 
be  vented  in  a  manner  that  would  allow 
the  measurement  of  pollutant 
concentration  and  flow  rates.  Internal 
and  external  floating  roof  vessels 
typically  do  not  have  a  conveyance 
designed  to  capture  the  emissions  or  a 
stack  or  vent  through  which  the 
emissions  pass  to  the  atmosphere,  nor  is 
it  practical  to  design  such  a,  capture 
system  for  these  vessels.  Therefore,  the 
Administrator  concluded  that  a 
performance  standard  is  not  feasible  for 
either  IFR's  or  EFR's. 

A  performance  standard  was  also 
considered  for  closed  vent  systems  and 
control  devices.  A  standard  based  on  a 
mass  emission  limitation  was 
determined  to  be  infeasible  because  a 
mass  emission  limitation  value  cannot 
be  selected  that  would  be  achievable  in 
the  worst-case  situation  (i.e..  large 
vessel  capacity,  high  vapor  pressure, 
and  high  utilization  rate)  and  that,  at  the 
same  time,  would  prevent  the 
construction  of  closed  vent  systems  and 
control  devices  that  are  less  effective 
than  BDT.  A  standard  based  on 
reduction  efficiency  was  also 
determined  to  be  infeasible.  Emissions 
from  storage  vessels  are  variable  and 
are  often  too  low  to  measure.  Total 
emissions  from  vessels  have  not  been 
measured,  and  to  do  so  would  require 
that  the  operation  of  the  vessel  be 
strictly  controlled  during  the  testing 
period.  Because  of  methodology 
problems,  it  may  not  be  possible  to 
measure  simultaneously  both  the  flow 
rate  and  the  concentration.  Thus,  the 
accuracy  of  the  measurements  may  be  in 
doubt.  For  these  reasons,  it  was 
concluded  that  it  was  impracticable  to 
measure  the  emissions  exiting  the  vessel 
or  captured  by  the  control  system. 
Therefore,  it  was  concluded  that 
reduction  efficiency  standards  are  not 
feasible  for  closed  vent  systems  and 
control  devices. 

A  "design,  equipment,  work  practice, 
or  operational  standard  or  combination 
thereor*  was  established.  The 
equipment  that  comprises  BDT  for 
vessels  storing  affected  liquids  with 
vapor  pressures  less  than  76.6  kPa 
(all.l  psia)  consists  of  an  internal 
floating  roof  with  a  liquid-mounted  or 
mechanical  shoe  primary  seal  and 
controlled  fittings  or  an  external  floating 
roof  with  a  liquid-mounted  or 
mechanical  shoe  primary  seal,  a 
continuous  rim-mounted  secondary  seal, 
and  gasketed  fittings.  Operational  and 
work  practice  requirements,  which 
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consist  of  inspection  and  repair 
requirements,  are  necessary  to  ensure 
the  continued  integrity  of  the  control 
equipment.  Therefore,  the  Administrator 
concluded  that  the  format  of  the 
standards  for  these  vessels  should 
include  a  combination  of  a  design, 
equipment,  work  practice,  and 
operational  standards. 

A  "design,  equipment,  work  practice, 
or  operational  standard  or  combination 
thereof  was  also  established  for 
storage  vessels  equipped  with  closed 
vent  systems  and  control  devices.  A 
reduction  efficiency  design  standard  can 
account  for  the  wide  variation  in 
emission  and  flow  rates  being  vented 
from  the  vessel,  and  it  would  require  the 
use  of  closed  vent  systems  and  95 
percent  effective  control  devices  on  all 
vessels  equipped  with  these  controls. 
Operational  requirements,  which 
consist,  among  other  things,  of 
inspection,  repair,  and  work  practice 
requirements,  are  necessary  to  ensure 
the  proper  operation  and  integrity  of 
control  equipment  meeting  a  reduction 
efficiency  design  standard.  Therefore, 
the  Administrator  concluded  that  the 
format  of  the  standards  for  storage 
vessels  equipped  with  closed  vent 
systems  and  control  devices  should 
include  a  combination  of  a  design, 
equipment,  work  practice,  and 
operational  standards, 

II.  Environmental  Imftacts 

There  has  been  no  change  in  the 
environmental  impacts  since  proposal. 
The  promulgated  standards  would 
reduce  the  national  VOC  emissions  from 
new,  modified,  and  reconstructed 
storage  vessels  by  about  31,100 
megagrams  (Mg)  (34.300  tons)  in  1988. 
The  standards  reduce  the  national  VOC 
emissions  from  storage  vessels  with  no 
adverse  impacts  on  other  aspects  of  the 
environment  or  on  energy  requirements. 

III.  Energy  Impacts 

There  has  been  no  change  in  the 
energy  impacts  since  proposal.  The 
control  technologies  that  are  the  bases 
for  the  regulatory  alternatives  do  not 
increase  the  power  or  energy 
requirements  of  VOL  storage  vessels. 
Therefore,  no  energy  impacts  are 
attributed  to  the  standards. 

IV.  Cost  Impacts 

The  total  nationwide  capital  cost  for 
affected  facilities  constructed  through 
the  fifth  year  of  implementation  to 
comply  with  the  proposed  standards  has 
increased  to  $44.4  million  from  the 
nationwide  capital  cost  of  $15.6  million 
estimated  at  the  time  of  proposal.  The 
annualized  cost  for  a  typical  plant 
controlled  by  the  standards  has 


increased  from  $2,350  to  $3,200,  and  the 
initial  capital  cost  has  increased  from 
$10,800  to  $14,100.  Since  proposal,  the 
cost  of  the  liquid-mounted  primary  seal 
has  been  revised  upward  to  $98.40/ 
meter  from  $2.60/meter.  and  the 
expected  life  of  the  seals  has  been 
revised  downward  from  20  years  to  10 
years.  The  cost  of  installing  fitting 
controls  has  also  been  revised. 
Hoiwever,  the  standards  still  result  in  a 
net  annualized  credit  in  the  fifth  year 
(1968)  due  to  the  retention  of  liquids  that 
would  otherwise  be  lost. 

V.  Economic  Impact 

As  discussed  above,  the  standards 
result  in  a  net  annualized  credit  in  the 
fifth  year.  For  this  reason,  no  price 
increases  or  other  adverse  economic 
impacts  attributable  to  implementation 
of  the  standards  are  expected. 

In  addition  to  economic  impacts,  the 
cost  effectiveness  of  alternative 
standards  also  was  evaluated  in  order 
to  determine  the  least  costly  way  to 
reduce  emissions  and  to  assure  that  the 
controls  required  by  this  rule  are 
reasonable  relative  to  other  regulations. 
In  this  case,  the  promulgated  standards 
would  reduce  the  operating  costs  of 
VOL  storage  vessels  and  produce  a  net 
annualized  credit  in  the  fifth  year. 
Additional  details  can  be  found  in  the 
BID. 

The  environmental,  energy,  and 
economic  impacts  are  discussed  in 
greater  detail  in  the  BID  for  the 
proposed  standards  ("VOC  Emissions 
From  Volatile  Organic  Liquid  Storage 
Tanks — Background  Information  for 
Proposed  Standards"  [EPA^50/3-«l- 
003a]). 

VI,  Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  (45 
FR  73133)  (November  4, 1980)  of  a 
meeting  of  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  to  dicuss  the  standards  for 
VOL  storage  vessels  recommended  for 
proposal.  This  meeting  was  held  on 
December  2, 1980.  The  meeting  was 
open  to  the  public,  and  each  attendee 
was  given  an  opportunity  to  comment  on 
the  standards  recommended  for 
proposal. 

The  proposed  standards  were 
published  in  the  Federal  Register  on  July 
23, 1984  (49  FR  29698).  The  preamble  to 
the  proposed  standards  discussed  the 
availability  of  the  BID  ("VOC  Emissions 
From  Volatile  Organic  Liquid  Storage 
Tanks — Background  Information  for 
Proposed  Standards"  [EPA-450/3-81- 
003a  1),  which  described  in  detail  the 
regulatory  alternatives  considered  and 


the  impacts  of  those  alternatives.  Public 
comments  were  solicited  at  the  time  of 
proposal,  and  copies  of  the  BID  were 
distributed  to  interested  parties. 

The  opportunity  for  interested  persons 
to  present  data,  views,  or  arguments 
concerning  the  proposed  standards  at  a 
public  hearing  was  provided.  However, 
there  were  no  requests  to  hold  such  a 
hearing,  and,  therefore,  no  hearing  was 
held. 

The  public  comment  period  was  from 
July  23, 1984,  to  October  2, 1984.  Twenty- 
three  comment  letters  were  received 
during  the  comment  period  concerning 
issues  relative  to  the  proposed 
standards  of  performance  for  VOL 
storage  vessels.  One  late  comment  was 
also  received.  The  comments  have  been 
carefully  considered,  and,  where 
determined  to  be  appropriate  by  the 
Administrator,  changes  have  been  made 
in  the  proposed  standards. 

VII.  Significant  Comments  and  Changes 
to  the  Proposed  Standards 

Comments  on  the  proposed  standards 
were  received  from  industry.  Federal 
and  State  agencies,  and  trade 
associations,  A  detailed  discussion  of 
these  comments  and  responses  can  be 
found  in  the  promulgation  BID,  which  is 
referred  to  in  the  addresses  section  of 
this  preamble.  The  summary  of 
comments  and  responses  in  the 
promulgation  BID  serves  as  the  basis  for 
revisions  that  have  been  made  to  the 
standards  between  proposal  and 
promulgation.  In  addition,  several 
clarifications  have  been  made  to  the 
standards.  The  changes  involve 
clarification  of  procedural  matters  such 
as  the  length  of  time  allowed  to 
operators  or  owners  of  storage  vessels 
to  submit  reports  to  the  Agency 
regarding  vessels  in  noncompliance, 
specific  notification  requirements  when 
unplanned  inspections  occur,  and  the 
procedures  followed  by  the 
Administrator  in  considering  requests 
for  permission  to  use  alternate  means  of 
emission  limitation. 

The  major  comments  and  responses 
are  summarized  in  this  preamble.  Most 
of  the  comment  letters  contained 
multiple  comments.  The  comments  have 
been  divided  into  the  following  areas: 
Selection  of  Affected  Facility;  Emission 
Control  Technology:  and  Reporting, 
Recordkeeping,  and  Inspection 
Requirements. 

Selection  of  Affected  Facility 

Commenters  requested  that  the  vapor 
pressure  and  tank  size  cutoffs  be 
maintained  so  that  consistency  with  the 
existing  regulations  and  with  State 
implementation  plans  (SIFs)  is 
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maintained  at  the  levels  described  in 
Subparts  K  and  Ka  (10.4  kPa  [sl.5  psia] 
and  151  m^  [s40,000  gal]). 

Section  111  requires  EPA  to  set  NSPS 
that  reflect  BDT.  The  EPA  has  identified 
BDT  for  classes  of  tanks  covered  by  this 
standard  and  is.  therefore,  promulgating 
this  NSPS  reflecting  BDT.  Consistency 
with  some  SIP's  or  the  previous 
standards  (K  and  Ka)  is  not  germane. 

Commenters  stated  that  no  data  are 
presented  that  show  a  significant 
reduction  in  emissions  from  vessels 
storing  liquids  with  true  vapor  pressures 
between  3.5  and  10.4  kPa  (0.51  and  1.5 
psia)  or  that  show  that  emissions  from 
these  vessels  contribute  to  ozone 
formation.  One  commenter  maintained 
that  control  of  vessels  storing  liquids 
having  vapor  pressures  between  3.5  and 
10.4  kPa  (0.51  and  1.5  psia)  would  not 
contribute  greatly  to  the  reduction  in 
emissions  and  that  such  vessels  are  less 
cost  effective  to  control  than  vessels 
storing  liquids  with  vapor  pressures 
above  10.4  kPa.  Another  commenter  said 
that  the  emission  reduction  attributed  to 
vessels  of  this  size  class  is  overstated  at 
"for-hire"  terminals  because  of  the  low 
turnover  rate  (approximately  5  per  year) 
on  these  vessels.  This  commenter 
suggested  that  IFR's  average  at  least  10 
annual  turnovers  and  fixed  roof  vessels 
average  at  least  50  annual  turnovers 
before  becoming  subject  to  the  control 
requirement. 

The  Agency  reevaluated  the  cost 
effectiveness  of  controlling  emissions 
from  vessels  storing  VOL's  in  this  vapor 
pressure  range.  The  Agency  recognizes 
that  there  will  be  variations  in  cost- 
effectiveness  values  within  a  class.  In 
particular,  certain  subclasses  of  vessels 
(for  example,  vessels  storing  low  vapor 
pressure  liquids)  may  have 
unreasonable  cost-effectiveness  values, 
particularly  when  combined  with  other 
storage  parameters  such  as  low  annual 
turnovers.  Therefore,  the  Agency  has 
limited  the  scope  of  the  standards  to 
preclude  some  of  those  vessels  storing 
low  vapor  pressure  chemicals  that  may 
have  unreasonable  cost-effectiveness 
values.  This  has  been  done  by  changing 
the  vapor  pressure  cutoff  from  3.5  to  5.2 
kPa  (0.51  to  0.75  psia).  While  the  exact 
number  of  vessels  excluded  by  the 
revision  of  the  vapor  pressure  cutoff  is 
not  known,  the  change  in  emission 
reduction  is  small. 

It  should  be  noted  that  cost 
effectiveness  is  not  a  measure  of  the 
economic  impact  of  the  standards  to 
individual  owners.  Rather,  it  is  a 
measure  of  the  overall  cost  efficiency  for 
various  classes  of  sources  subject  to  the 
standards.  Because  it  is  practical  to  do 
so  without  affecting  the  objectivity  and 
enforceability  of  the  standards,  the 


Agency  has  limited  the  scope  of  the 
standards  to  preclude  some  of  the 
vessels  which  have  unreasonable  cost- 
effectiveness  values.  Nevertheless, 
variation  in  cost-effectiveness  values 
among  individual  facilities  does  remain. 
This  is  expected  and  is  not 
unreasonable. 

Furthermore,  these  cost-effectiveness 
estimates  do  not  reflect  the  indirect 
environmental  benefits  of  these 
standards.  Emissions  from  storage  of 
some  potentially  toxic  chemicals  will  be 
controlled  under  these  standards.  It  was 
not  possible  to  quantify  these  benefits  in 
this  case;  nonetheless,  the  existence  of 
these  benefits,  in  light  of  the  difficulty  of 
making  additional  distinctions  among 
classes  of  tanks,  was  a  factor  in  the 
Agency's  determination  that  the  cost 
effectiveness  of  the  standards  is 
reasonable. 

The  Agency  also  considered  an 
exemption  based  on  turnovers.  The 
Agency  evaluated  the  cost  effectiveness 
of  BDT  controls  for  a  typical  chemical 
industry  tank  (a  volume  of  606  m' 
[160,000  gal],  diameter  and  height  of  9.2 
m  [30  ft],  and  a  stored  liquid  vapor 
pressure  of  6.9  kPa  [1.0  psia]).  Tanks 
with  this  volume  associated  with  the 
chemical  industry  typically  turn  over  60 
times  per  year.  However,  the  analysis 
was  conducted  assuming  10  turnovers 
per  year  to  evaluate  the  cost 
effectiveness  of  controls  at  a  low 
turnover  rate.  The  cost  effectiveness  of 
BDT  is  about  Sl.l40/Mg  for  this  case. 

The  Agency's  analysis  of  tanks  larger 
than  151  m'  (40,000  gal)  was  based  on 
an  annual  turnover  rate  of  50.  Because 
the  number  of  turnovers  does  play  a  role 
in  the  cost  effectiveness  of  BDT  controls 
for  fixed  roof  tanks,  the  Agency 
examined  the  impact  on  the  cost 
effectiveness  of  BDT  controls  of  low 
turnover  rates  in  this  vapor  pressure 
range  (3.5  to  10.4  kPa).  As  the  number  of 
turnovers  decreases,  fixed  roof  tank 
emissions  will  decrease:  the  emission 
reduction  obtained  by  BDT  will 
decrease;  and,  therefore.  BDT  will 
become  less  cost  effective. 

The  average  volume  of  a  tank  at  a 
"for-hire"  terminal  is  about  3,300  m' 
(871.000  gal).  The  emission  reductions 
obtained  by  constructing  a  BDT  internal 
floating  roof  tank  in  place  of  a  fixed  roof 
tank  are  about  7.2  Mg/yr  and  5.3  Mg/yr 
at  5  and  2.5  turnovers,  respectively;  and 
the  associated  cost-effectiveness  values 
are  $520/Mg  rounded  and  $870/Mg 
rounded  at  5  and  2.5  turnovers, 
respectively. 

An  exemption  based  on  annual 
turnovers  is  not  possible  without 
affecting  the  objectivity  and 
enforceability  of  the  standards.  The 
number  of  turnovers  that  any  vessel 


storing  VOC's  undergoes  is  not  constant 
from  year  to  year  and  cannot  be 
predicted  with  certainty  at  the  time  the 
vessel  is  built  or  reconstructed.  As  such, 
any  standards  designed  to  exempt 
individual  vessels  that  may  have  low 
turnover  rates  would  be  impractical 
both  from  an  enforcement  perspective 
and  from  the  owner's  perspective. 

The  Agency  has  concluded  that,  even 
in  cases  of  low  turnover  rates,  the 
control  of  vessels  storing  liquids  with 
vapor  pressures  between  5.2  and  10.4 
kPa  (0.75  and  1.5  psia)  is  reasonable.  As 
discussed  above,  a  cutoff  based  on 
turnovers  is  not  practical  even  for  those 
instances  where  cost-effectiveness 
values  are  high.  Therefore,  because  the 
overall  cost  of  the  standards  produces  a 
net  credit  and  because  an  exemption  for 
the  subclass  of  low  turnover  vessels  is 
not  practical,  no  changes  based  on 
turnovers  were  made  to  the  proposed 
cutoffs  in  these  final  standards. 
However,  the  final  standards  will  reflect 
the  change  in  vapor  pressure  cutoff. 

The  emission  reduction  achieved 
between  3.5  and  10.4  kPa  (0.75  and  1.5 
psia)  cannot  be  quantified.  However,  the 
cost  effectiveness  of  typical  tanks  in  this 
vapor  pressure  range  is  reasonable. 
Also,  the  overall  emission  reduction  of 
the  standards  is  31.000  Mg  (34.300  tons) 
and  results  in  a  net  annual  rredit. 
Therefore,  this  cutoff  is  reasonable. 

Commenters  also  requested  that  EPA 
reevaluate  the  inclusion  of  small  volume 
(75-  to  151-m»  (20.000-  to  40.000-gal]) 
vessels  by  using  a  range  of  annual 
turnovers  because  at  low  turnover  rates 
(fewer  than  10  per  year)  controls  for 
these  vessels  are  not  cost  effective. 
Another  commenter  said  that  the 
turnover  rate  for  75- 10  151-m'  (20.000- 
to  40,000-gal)  vessels  in  the  for-hire 
terminal  industry  is  as  low  as  2.5  to  5 
times  per  year.  This  commenter  said 
that  EPA's  selection  of  higher  turnover 
rates  results  in  overstated  overall 
emission  reduction  and  understated 
cost-effectiveness  values. 

The  Agency  examined  the  possibility 
of  significant  numbers  of  small  volume 
(75-  to  151-m'  [20,000-  to  40.000-gal]). 
low  tunover  vessels  being  located  at 
terminals.  While  some  petroleum 
products  such  as  gasoline  meet  the  small 
volume  vapor  pressure  cutoff  (27.6  kPa 
[4  psia]).  these  products  are  typically 
stored  in  much  larger  tanks.  In  the 
chemical  industry,  only  0.3  percent  of 
total  storage  volume  is  shipped  and. 
thereby,  available  for  storage  at  for-hire 
terminals.  Of  this  volume  shipped,  less 
than  13  percent  consists  of  liquids  in  the 
higher  vapor  pressure  range  (27.6  to  76.6 
kPa  (4  to  11.1  psia])  that  would  be 
affected  under  the  standards  in  this  size 
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range.  Therefore,  the  Agency  considers 
it  unlikely  that  a  significant  number  of 
storage  vessels  in  this  size  range  would 
be  affected  by  the  standards.  However, 
the  Agency  examined  the  cost 
effectiveness  of  BDT  controls  in  a 
n3-m='  (30,000-gaI)  tank  for  four  specific 
liquids  stores  at  terminals  and  at  two 
turnover  rates  (5  and  10  per  year).  The 
cost  effectiveness  at  5  turnovers 
annually  ranges  from  S920/Mg  to  $2,570/ 
Mg  and  averaged  Sl,500/Mg.  The  cost 
effectiveness  at  10  turnovers  annually 
ranged  from  a  savings  of  Sl60/Mg  to  a 
cost  of  $890/Mg  and  averaged  $310/Mg. 
While  BDT  for  these  low  turnover 
vessels  results  in  higher  cost- 
effectiveness  values  than  those  for 
vessels  with  higher  turnovers,  these 
costs  are  reasonable  considering  the 
difficulty  of  discriminating  between 
tanks  with  different  turnover  rates.  As 
noted  previously,  larger  vessels,  which 
are  more  typical  in  the  for-hire  terminal 
industry,  are  even  more  cost  effective  to 
control. 

The  actual  cost  effectiveness  of  BDT 
controls  is  dependent  upon  tank-specific 
parameters  (diameter,  height,  and 
volume)  and  product-specific 
parameters  (vapor  pressure,  molecular 
weight,  and  chemical  formulation)  that 
cannot  be  predicted  and  may  be  higher 
or  lower  than  those  presented.  Because 
of  these  variable  parameters,  an 
objective  exemption  that  would  exempt 
only  those  vessels  that  always  have  low 
turnovers  would  be  complex  and 
impractical.  Therefore,  because  the 
average  cost  effectiveness  is  reasonable 
even  at  lower  turnovers,  no  changes  in 
the  volume  cutoffs  have  been  made  in 
the  final  rule. 

Commenters  requested  an  exemption 
for  storage  vessels  located  at  retail 
gasoline  service  stations  on  the  basis 
that  it  would  be  an  uruiecessary 
recordkeeping  burden  for  both  the 
operators  of  smaller  affected  vessels  not 
subject  to  the  control  requirements  and 
the  regulatory  agencies  that  would  have 
to  keep  the  records.  The  commenters 
stated  their  belief  that  it  was  not  EPA's 
intent  to  include  underground  storage 
vessels  at  gasoline  service  stations  as 
affected  facilities. 

It  is  true  that  EPA  did  not  intend  to 
affect  vessels  at  gasoline  service 
stations  with  these  standards. 
Consequently,  no  evaluation  of  the 
possible  economic  impact  of  these 
standards  on  retail  gasoline  marketers 
was  performed.  Emissions  from  retail 
gasoline  marketers  are  part  of  the 
gasoline  marketing  source  category 
(Petroleum  Transportation  and 
Marketing.  40  CFR  60.16,  category  No. 
23)  as  well  as  part  of  the  VOL  storage 


category.  The  decision  as  to  whether  to 
regulate  emissions  from  these  vessels  is 
being  made  in  a  regulatory  decision 
package  for  that  source  category. 
Therefore,  the  Agency  decided  to 
exempt  storage  vessels  at  retail  gasoline 
service  stations  specifically  from  the 
final  standards. 

One  commenter  requested  that  the 
impact  of  the  standards  on  bulk  gasoline 
plant  owners  or  operators  be  evaluated. 
The  commenter  was  concerned  that 
these  firms,  which  are  typically  small 
businesses,  would  be  unable  to  raise  the 
capital  necessary  to  install  the 
equipment  to  comply  with  BDT. 

According  to  the  Small  Business 
Administration's  criteria  for  small 
businesses,  bulk  plants  may  be 
classified  as  such  because  they  typically 
have  fewer  than  500  employees.  The 
economic  impacts  of  the  standards  on 
model  bulk  plants  were  examined  to  see 
if  adverse  impacts  (closure  of  the  facility 
or  inability  to  construct  the  new  source) 
could  be  ruled  out.  While  the  capital 
costs  of  controls  represent  only  5 
percent  of  total  capital  cost  for  a  new 
model  facility,  the  capital  costs  of 
control  for  replacing  or  adding  an 
individual  tank  are  significant  and  may 
be  50 percent  of  the  total  capital  cost 
requited  to  install  a  new  individual  tank. 
Also,  the  bulk  plant  industry  is  declining 
due  to  closure  and  consolidation  of 
firms,  and  it  is  possible  that  the  impact 
of  further  regulation  would  be  to 
accelerate  closures.  Therefore,  it  was 
determined  that  a  potential  adverse 
economic  impact  exists. 

Although  an  Agency  study  indicates 
that  the  cost  effectiveness  of  controls  is 
reasonable  for  typical  facilities  ($520/ 
Mg),  the  economic  impact  may  not  be 
reasonable.  The  Agency  was  unable  to 
quantify  the  profitability  of  bulk  plant 
firms,  and  no  data  are  available  to  prove 
that  these  firms  have  access  to  sufficient 
capital  to  install  controls.  Even  firms 
that  are  part  of  integrated  operations 
may  not  be  able  to  divert  capital  from 
more  profitable  operations  to  bulk  plant 
operations.  Therefore,  the  Agency  was 
unable  to  ascertain  how  many  of  the 
plants  that  would  add  or  replace  tanks 
would  suffer  an  adverse  economic 
impapt  due  to  the  inability  to  finance  the 
capital  costs  of  controls.  Furthermore, 
bulk  plants  are  an  identifiable  class  of 
vessels,  and  an  exemption  for  this  class 
would  not  affect  the  objectivity  and 
enforceability  of  the  standards.  For 
these  reasons,  the  Agency  has  decided 
to  exempt  bulk  gasoline  plants  from  the 
standiards. 

This  change  in  the  regulation  from 
proposal  only  affects  those  plants  in 
attainment  areas.  Plants  located  in 


nonattainment  areas  would  have  been 
exempted  in  any  case  because  the 
control  technology  required  by  the  SIFs 
in  these  areas  (vapor  balance  systems) 
is  incompatible  with  BDT.  The  bulk 
plant  industry  is  also  part  of  the 
gasoline  niarketing  source  category,  and 
the  decision  as  to  whether  to  regulate 
emissions  from  these  vessels  at  bulk 
plants  is  being  made  in  a  regulatory 
decision  package  for  that  category. 

One  commenter  also  requested  that 
EPA  grant  an  exemption  from  the 
standards  for  vessels  used  to  store 
nonindustrial,  distilled  beverage  alcohol. 
The  commenter  requested  the  exemption 
for  the  following  reasons:  (1)  Producers 
of  distilled  spirits  are  insignificant 
sources  of  VOC  emissions,  (2)  the 
suggested  control  technology  would  be 
either  extremely  damaging  to  the 
product  as  a  food  item  or  would  be 
proscribed  by  existing  Federal 
regulations,  and  (3)  the  costs  and  other 
problems  that  would  result  from 
implementation  of  the  proposed 
standards  would  violate  Executive  | 

Order  12291. 

The  Agency  concurs  with  the 
commenter  that  the  proposed  control 
technologies  required  by  these 
standards  could  contaminate  beverage 
alcohol,  resulting  in  a  product  with  little 
or  no  market  value.  Also,  because 
beverage  alcohol  was  exempted  from 
the  priority  list  as  part  of  the  synthetic 
organic  chemical  manufacturing 
industry  source  category  and  because  it 
is  not  a  petroleum  liquid,  storage  vessels 
containing  beverage  alcohol  are  exempt 
from  the  final  standards.  However,  any 
storage  vessels  that  are  used  to  store 
nonbeverage,  fermented  products  are 
subject  to  the  standards  if  they  are 
found  to  be  affected  facilities. 

Some  commenters  requested  that  the 
provision  of  Subparts  K  and  Ka  that 
exempts  underground  vessels  when  the 
volume  of  liq°uid  added  to  and  taken 
from  the  tank  in  a  year  does  not  exceed 
twice  the  volume  of  the  vessel  be 
continued  in  Subpart  Kb. 

Based  on  the  following  reasons,  the 
Administrator  has  decided  not  to 
continue  the  exemption.  It  is 
impracticable  to  control  emissions  from 
underground  vessels  with  internal 
floating  roofs.  Emissions  from  these 
tanks  can  be  controlled  with  vapor 
recovery  or  disposal  systems  designed 
and  operated  in  compliance  with  these 
standards.  While  the  cost  effectiveness 
of  vapor  recovery  or  disposal  systems  in 
these  isolated  instances  may  be  high, 
cost  effectiveness  is  not  a  measure  of 
economic  impact.  Rather,  it  is  a  measure 
of  the  cost  efficiency  of  subclasses  of 
vessels.  The  overall  cost  of  the 
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standards  to  the  industry  is  a  net  credit. 
Additionally,  aboveground  IFR's  or 
EFR's  equipped  with  the  controls 
required  by  the  standards  could  be 
constructed  in  lieu  of  underground 
storage  vessels.  Therefore,  the 
Administration  has  decided  not  to 
include  this  exemption  in  the 
promulgated  standards.  It  should  be 
noted  that  the  exemption  does  continue 
for  vessels  constructed  after  the  date  of 
proposal  for  Subpart  K  but  prior  to 
proposal  for  Subpart  Kb. 

One  commenter  contended  that  the 
BID  does  not  support  the  inclusion  of 
underground  storage  vessels, 
particularly  those  smaller  than  100  m» 
(26,000  gal)  in  capacity.  The 
commenter's  primary  concern  was  that 
some  manufacturing  plants  may  not 
have  adequate  space  to  install 
aboveground  tanks  in  place  of 
underground  tanks.  The  commenter  also 
noted  that  emissions  from  these  vessels 
are  excessively  costly  to  control. 
According  to  the  commenter, 
installations  storing  VOL  for  use  in 
manufacturing  operations  may  need  one 
or  two  horizontal,  underground  tanks  as 
large  as  95  m'  (25,000  gal)  to  store 
material  received  from  railroad  tank 
cars  that  have  capacities  up  to  75  m' 
(20,000  gal).  The  commenter 
recommended  that  an  exemption  be 
included  in  the  proposed  standard  for 
underground  storage  vessels  with 
capacities  less  than  100  m'  (26,000  gal). 

Adequate  spacing  of  tanks  is 
necessary  to  reduce  the  possibility  of 
the  spread  of  fire  from  the  tank  initially 
involved  to  exposed  structures  or 
adjacent  tanks.  For  example,  a  75-m' 
(20,000-gal)  tank  would  have  to  be 
placed  at  least  7.5  to  15  m  (25  to  50  ft) 
away  from  buildings  depending  on  the 
flammability  of  the  Hquid  being  stored. 
The  minimum  tank-to-tank  spacing  is 
one-half  the  diameter  of  the  largest  tank, 
which  is  4.3  m  (14  ft)  in  the  case  of 
adjacent  75-m'  (20,000-gal)  tanks.  In 
contrast,  underground  tanks  may  be 
located  as  close  as  1.5  m  (5  ft)  to 
building  foundations  and  0.6  m  (2  ft)  to 
other  tanks  and  pipelines. 

Aboveground  tanks  are  a  proven  and 
safe  method  of  storage,  and  there 
appear  to  be  no  technical  reasons  why 
aboveground  tanks  could  not  be 
installed  in  place  of  underground  tanks 
when  space  permits.  Furthermore,  it  is 
expected  that  space  would  not  be  a 
problem  at  new  plants  because  they  can 
be  designed  to  allow  sufficient  space  for 
aboveground  tanks.  However,  EPA 
cannot  predict  which  existing  facilities 
may  have  spacing  problems  in  installing 
new  aboveground  tanks.  In  cases  where 
space  is  a  problem,  the  owner  or 


operator  may  install  underground  tanks 
equipped  with  the  control  devices 
allowed  by  §  60.112b(a)(3). 

The  cost  effectiveness  of  controlling 
emissions  from  a  113-m^  (30,000-gal) 
capacity  underground  tank  is  about 
S2.100/Mg.  This  amount  assumes  the 
tank  undergoes  10  turnovers  per  year, 
which  is  typical  for  the  commenter's 
industry.  While  $2,100/Mg  is  higher  than 
the  cost  effectiveness  of  BDT  control 
(i.e.,  floating  roof)  in  comparable  tanks 
($310/Mg),  the  overall  cost  of  the 
standards  to  the  industry  is  a  net  credit. 
Therefore,  the  promulgated  standards 
were  not  revised  to  include  a  blanket 
exemption  for  underground  storage 
vessels  because  adequate  means  of 
complying  with  the  standards 
(aboveground  vessels  or  underground 
vessels  equipped  with  add-on  controls) 
exist. 

One  commenter  noted  that  horizontal 
tanks  are  used  widely  in  the  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI).  The  commenter  said 
that,  because  floating  roofs  cannot  be 
used  in  these  tanks,  there  is  a  problem 
in  applying  the  proposed  standards  to 
them. 

The  standards  provide  three 
fundamentally  different  methods  of 
compliance: 

1.  Tanks  equipped  with  an  external 
floating  roof  and  with  liquid-mounted  or 
mechanical  shoe  primary  seals  and  a 
rim-mounted  secondary  seal; 

2.  Tanks  equipped  with  an  internal 
floating  roof  and  with  liquid-mounted  or 
mechanical  shoe  primary  seals  or  vapor- 
mounted  primary  seals  and  secondary 
seals  and  gasketed  fittings;  or 

3.  A  95  percent  effective  vapor  control 
system.  Horizontal  tanks  are  typically 
small  (volumes  rarely  exceed  113  m' 
[30.000  gal));  and  because  EFR's  are 
rarely  smaller  than  492  m'  (130,000  gal), 
these  horizontal  tanks  could  not  be 
constructed  as  new  EFR's.  However,  the 
other  options  allowed  by  the  standard 
are  suitable  for  vesels  in  the  size  range 
of  horizontal  tanks.  In  subsequent 
discussion,  the  commenter  agreed  that 
vertical  tanks  equipped  with  internal 
floating  roofs  could  be  used  in  place  of 
horizontal  tanks  although  in  some 
instances  such  as  separation  processes 
horizontal  tanks  were  advantageous. 

Additional  information  was  obtained 
from  the  State  of  Texas  on  the  issue. 
Texas  requires  equipment  similar  to 
BDT  (infernal  floating  roofs)  for  all  new 
storage  vessels  with  capacities  of  95  m* 
(25.000  gal)  or  greater  storing  liquids 
with  vapor  pressures  of  3.5  kPa  (0.51 
psia)  or  greater  and,  thus,  currently 
requires  controls  on  vessels  of  concern 
to  the  commenter.  Texas  Air  Control 


Board  (TACB)  personnel  have  stated 
that,  in  their  permitting  experience, 
there  are  very  few  circumstances  in 
which  the  tanks  must  be  horizontal.  If  a 
horizontal  tank  is  used,  the  TACB 
generally  requires  add-on  control 
systems  (carbon  adsorption  or  thermal 
oxidation). 

Previous  studies  of  storage  in  the 
chemical  industry  indicate  that  add-on 
control  systems  are  cost  effective  (less 
than  $1,000/Mg)  for  tanks  with  volumes 
less  than  151  m*  (40,000  gal)  storing 
liquids  with  high  vapor  pressures.  For 
example,  the  average  cost  effectiveness 
of  a  95  percent  efficient  condenser  for 
chloroform  storage  at  chloroform 
production  facilities  is  S630/Mg.  This 
issue  was  further  analyzed  by 
examining  the  cost  effectiveness  of 
controlling  a  113  m'  (30.000  gal) 
horizontal  tank  as  a  function  of  turnover 
rate  and  filling  rate.  While  turnover 
rates  of  170  times  per  year  are  typical 
for  vessels  in  this  size  range  in  the 
chemical  industry,  cases  were  analyzed 
assuming  5  and  10  turnovers  per  year. 
Cost-efTectiveness  values  were 
determine  for  4  chemicals  (n-penfane, 
cyclopentane,  isoprene,  ethyl  ether) 
stored  at  21*  (70'F).  The  average  cost 
effectiveness  of  these  cases  ranged  from 
$650/Mg  to  $1.540/Mg.  This  range  is 
judged  to  be  reasonable.  The  standards 
are  achievable  and.  in  many  cases,  are 
cost  effective  even  if  atypical  turnover 
rates  are  assumed  and  if  add-on 
controls  are  adopted.  Furthermore,  only 
0.22  percent  of  vessels  in  the  75-  to  151- 
m'  (20.000-  to  40.000-gal)  size  range  are 
used  to  store  liquid  with  vapor  pressures 
between  27.6  and  58.7  kPa  (4  and  8.5 
psia)  in  the  chemical  industry,  and  only 
8  percent  of  total  storage  capacity  is 
dedicated  to  storage  of  liquids  with 
vapor  pressures  between  20.7  and  103.4 
kPa  (3  and  15  psia).  Based  on  this 
information,  it  is  reasonable  to  assume 
that  only  a  very  small  proportion  of 
potential  new  sources  of  small  fixed 
roof  tanks  in  the  chemical  industry 
would  be  affected  by  the  standards. 
Therefore,  no  exemption  for  these 
vessels  has  been  incorporated  into  the 
final  rule. 

Several  commenters  requested  an 
exemption  to  the  recordkeeping 
requirements  for  tanks  used  to  store  a 
mixture  of  different  products  ("slop  oil") 
and  for  tanks  used  to  retain  wastewater 
after  the  organic  liquids  have  been 
removed  in  an  oil-water  separator.  The 
commenters  said  that  the  constantly 
changing  nature  of  the  products  and  the 
associated  vapor  pressure  in  the  slop  oil 
vessels  would  necessitate  physical 
testing  to  determine  vapor  pressure  as 
required  in  the  proposed  standards.  The 
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wastewater  vessels  contain  liquids  with 
low  vapor  pressures  such  that 
operational  monitoring  is  inappropriate. 

The  purpose  of  the  vapor  pressure 
determination  is  to  distinguish  between 
the  three  possible  classes  of  VOL's  that 
are  of  concern: 

1.  Those  liquids  with  vapor  pressures 
greater  than  or  equal  to  a  control  cutoff 
(27.6  kPa  [4  psia)  for  vessels  with 
capacities  of  75  m'  (20.000  gal]  or  greater 
and  5.2  kPa  (0.75  psiaj  for  vessels  with 
capacities  of  151  m*  [40,000  gal)  or 
greater): 

2.  Those  liquids  that  are  exempt  from 
all  vapor  pressure  recordkeeping 
provisions  of  the  standards  (less  than  15 
kPa  [2.2  psia]  for  vessels  with  capacities 
between  75  and  151  m'  (20.000  and 
40.000  gal)  and  less  than  3.5  kPa  (0.51 
psia]  for  vessels  with  capacities  of  151 
m'  (40,000  gal]  or  greater);  and 

3.  Those  liquids  for  which  monitoring, 
but  not  emission  control,  is  required 
(greater  than  or  equal  to  15  kPa  (2.2 
psia]  and  less  than  27.6  kPa  (4  psia]  for 
vessels  with  capacities  ranging  from  75 
to  151  m'  (20.000  to  40,000  gal]  and 
greater  than  or  equal  to  3.5  kPa  [0.51 
psia]  and  less  than  5.2  kPa  [0.75  psia]  for 
vessels  with  capacities  of  151  m^  [40,000 
gal]  or  greater). 

For  most  chemical  and  petroleum 
products,  the  class  to  which  a  given 
liquid  belongs  will  be  obvious.  For 
instance,  the  vapor  pressure  of  No.  2 
fuel  oil  will  not  exceed  5.2  kPa  (0.75 
psia)  at  normal  storage  temperatures, 
and.  therefore,  vessels  storing  this  liquid 
would  be  exempt  from  all  except  the 
monitoring  provisions  of  the  standards. 

Waste  tanks  with  constantly  changing 
mixtures  pose  a  different  issue.  While  a 
range  of  possible  vapor  pressures  will 
be  known,  constant  minor  fluctuations 
in  composition  will  prevent  the 
determination  of  the  actual  vapor 
pressure  without  extensive  (perhaps 
daily)  testing.  However,  these 
fluctuations  generally  are  not  so  large 
that  under  normal  operating  conditions 
large  daily  changes  in  vapor  pressure 
would  be  expected.  Extensive  testing  of 
these  liquids  would  be  unduly 
burdensome  to  industry  without 
providing  a  corresponding  benefit. 
Therefore,  EPA  sought  an  alternative 
that  would  preserve  the  intent  of  the 
requirement  without  being  unreasonably 
burdensome. 

Prior  to  construction  of  the  vessel,  the 
range  of  likely  liquid  compositions  will 
be  known,  as  will  the  maximum  monthly 
average  storage  temperature.  Given 
these,  it  is  possible  to  estimate  the  vapor 
pressure  of  the  mixture  by  Raoult's  law: 

P,  =  2P„X„. 
wherF 


P,  =  tht  total  vapor  pressure. 

P„  =  thp  vapor  pressure  component. 

X„  =  trte  mole  fraction  of  a  component. 

As  with  all  other  liquids,  if  the 
anticipated  liquid  composition  with  the 
highest  vapor  pressure  is  below  the 
monitoring  cutoffs,  the  vessel  would  be 
exempt  from  the  vapor  pressure 
monitoring  requirements  of  the 
standards. 

For  these  types  of  liquids,  the 
provisions  for  monitoring  have  been 
changed  from  those  proposed.  If  the 
anticipated  liquid  composition  is  above 
the  cutoff  for  monitoring  but  below  the 
cutoff  for  controls,  the  standards  require 
a  physical  test  of  the  vapor  pressure 
initially  and  at  least  once  every  6 
months  thereafter.  This  testing  is  not 
costly  (less  than  $100)  and  would  serve 
the  intent  of  the  proposed  standards 
without  being  burdensome.  Records  of 
the  results  will  be  kept  by  the  owner  or 
operator,  but  reports  will  be  required 
only  In  the  event  the  vapor  pressure  of 
the  stored  liquid  exceeds  the  threshold 
for  controls. 

Emission  Control  Technology 

One  commenter  stated  that  industry 
experience  with  secondary  seals  on 
EFR's  is  limited  and  that  there  is 
uncertainty  regarding  the  effective  life  of 
the  seals.  The  commenter  also  requested 
that  EPA  acknowledge  a  potential  safety 
hazard  from  the  formation  of  a  vapor 
space  between  the  primary  and 
secondary  seal. 

There  may  be  some  uncertainty  about 
the  lifetime  of  secondary  seals;  the 
actual  lifetime  may  be  longer  or  shorter 
than  the  10  years  estimated  at  proposal. 
Comments  received  on  the  draft  Control 
of  Volatile  Organic  Compound 
Emissions  From  Volatile  Organic  Liquid 
Storage  in  Floating  and  Fixed  Roof 
Tanks  (CTG),  August  1983,  suggested 
that  vapor-mounted  primary  seals  on  an 
internal  floating  roof  would  have  a 
lifetime  of  10  years  or  more  in  the  more 
severe  chemical  services.  Because  the 
construction  of  the  seal  systems  is 
similar  to  that  of  secondary  seals  used 
on  EFR's,  it  is  reasonable  to  assume  a 
10-year  life  on  secondary  seals  for  EFR's 
as  an  average. 

The  Agency  has  determined  that 
adequate  technology  exists  and  is 
conjmonly  employed  to  operate  EFR's 
with  double  seals  in  a  safe  manner. 
Although  specific  data  are  not  available 
for  EFR's  equipped  with  double-seal 
systems,  the  fire  and  explosion  hazard  is 
greatly  reduced  because  the  floating 
roof  eliminates  vapor  space.  The 
reduced  hazard  is  substantiated  by  a 
study  conducted  by  Factory  Mutual 
Research  of  fire  loss  experience  of 
storage  vessels  from  1962  to  1974.  Fixed 


roof  tanks  were  involved  in  53  percent 
of  all  losses  while  floating  roof  tanks 
were  involved  in  only  34  percent. 
Significantly,  47  percent  of  fixed  roof 
tanks  were  totally  destroyed  compared 
to  12  percent  of  the  floating  roof  tanks. 
Unlike  fires  in  fixed  roof  tanks,  most 
fires  in  floating  roof  tanks  were 
extinguished  by  portable  foam  or  water 
hose  streams  before  serious  damage 
occurred.  Therefore,  the  Administrator 
has  concluded  that  there  are  no  safety 
hazards  associated  with  floating  roof 
tanks  beyond  those  normally 
experienced  by  industry. 

Some  commenters  noted  that  vented 
IFR's  may  not  be  the  best  choice  of 
storage  vessel  in  cases  where  the  stored 
liquid  must  be  protected  from  moisture 
or  oxygen.  They  cited  chemical  products 
such  as  chlorinated  solvents  that  may  be 
contaminated  by  exposure  to  moist 
ambient  air.  One  commenter  noted  that 
vented  IFR's  would  greatly  increase  the 
cost  of  inert  gas  pads. 

These  comments  are  based  on  the 
premise  that  the  IFR  required  in 
§  60.112(b)(a)(l)  must  be  vented.  The 
Agency  agrees  that  ventilating  tanks 
storing  liquids  that  must  be  protected 
from  contact  with  ambient  air  is  not 
wise.  Neither  the  proposed  nor  the 
promulgated  standards  require  the  IFR 
to  be  vented.  The  IFR  may  be  ventilated 
or  nonventilated,  padded  or  unpadded, 
according  to  the  preference  of  the  owner 
or  operator,  without  affecting  the 
compliance  status  of  the  tank,  i 

Therefore,  the  requirement  for  an 
internal  floating  roof  will  impose  no      i 
additional  contamination  problems, 
safety  problems,  or  gas  padding  costs 
over  normal  industry  practice.  No 
changes  to  the  standards  were  made  as 
a  result  of  these  comments. 

Some  commenters  stated  that  use  of 
the  floating  roof  itself  is  incompatible 
with  storage  of  highly  corrosive  liquids. 
According  to  the  commenters,  to  prevent 
corrosion  damage,  the  vessel  either  may 
be  lined  with  plastics,  fluoropolymers, 
or  synthetic  materials,  or  it  may  be 
constructed  with  fiberglass  reinforced 
plastic.  These  commenters  state  that 
such  materials  are  unable  to  withstand 
the  abrasion  that  is  inherent  in  the 
operation  of  floating  roofs. 

Regarding  the  abrasion  of  the  tank 
liner,  internal  floating  roof  seals  are 
typically  made  of  soft  materials  and  are 
softer  than  common  liners.  The  seals  do 
not  exert  much  compressive  force 
against  the  tank  sidewall.  The 
anticipated  point  of  wear  would  be  the 
seal  and  not  the  tank  liner.  Internal 
floating  roofs  have  been  installed  in 
lined  tanks  and  have  operated  properly 
without  excessive  wear  to  the  liner. 
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Therefore,  no  exemption  for  lined  tanks 
has  been  incorporated  into  the  final 
standards. 

Fiberglass  reinforced  plastic  (FRP) 
tanks  are  used  by  some  tank  operators 
to  store  corrosive  liquids  {chlorinated 
solvents,  acids,  and  bases).  These  tanks 
generally  are  lined  with  a  corrosion 
barrier  composed  of  a  thin  layer  of  resin. 
Floating  roof  are  not  used  in  these  tanks 
because  a  leak  or  structural  damage 
could  result  if  the  roofs  seals  damage 
the  resin  layer.  However,  stainless  steel 
tanks  equipped  with  internal  floating 
roofs  may  be  substituted  for  FRP  tanks, 
I  or  emissions  from  FRP  tanks  may  be 
controlled  by  use  of  a  closed  vent 
system  and  95  percent  effective  control 
device.  Therefore,  because  adequate 
control  alternatives  are  available  to 
owners  or  operators  of  FRP  tanks,  no 
revisions  have  been  made  to  the 
standards  as  a  result  of  this  comment. 

Other  commenters  questioned 
whether  ventilation  in  IFR's  is  adequate 
to  prevent  an  explosion  hazard.  They 
said  that  the  proposed  standards  should 
recognize  that  the  use  of  IFR's  could 
promote  the  formation  of  explosive 
vapor  mixtures  above  the  floating  roof. 
They  also  noted  that,  by  design,  the 
product  stored  in  an  IFR  is  isolated  from 
any  roof-mounted  deluge  system,  thus 
reducing  the  probability  of  early  control 
of  any  fire  that  occurs. 

The  Agency  has  determined  that  the 
final  standards  do  not  pose  a  safety 
hazard.  A  representative  of  the  Texas 
Chemical  Council  stated  that  his 
company's  safety  personnel  had 
reviewed  the  standards  and  did  not 
believe  that  the  required  controls  would 
pose  a  hazard.  Data  from  vendors 
indicate  that  the  lower  explosive  limit 
was  never  reached  in  tests  on  a 
noncontact  internal  floating  roof  in 
vented  tanks  storing  a  wide  variety  of 
products.  It  appears  that  there  are  no 
additional  safety  hazards  associated 
with  the  IFR  beyond  those  hazards 
normally  accepted  by  the  industry. 

Regarding  isolation  from  any  roof- 
mounted  deluge  system,  vendors  of 
internal  floating  roofs  as  well  as  Factory 
Mutual  Research  Standards  have  stated 
that  foam  distribution  systems  have 
been  used  successfully  against  fires  in 
IFR's.  Foaming  the  deck  closes  off  the 
oxygen  supply;  any  vapor  space  under 
the  deck  will  quickly  be  deficient  in  the 
oxygen  necessary  to  support  a  fire. 

Some  commenters  stated  that  the  flare 
exit  velocity  limitations  are  unduly 
restrictive  and  suggested  that  they  be 
reviewed  in  light  of  the  latest 
information  from  the  Chemical 
Manufacturers  Association  and  EPA. 
They  said  that  the  velocity 
specifications  are  identical  to  those 


proposed  in  the  SOCMI  equipment  leak 
NSPS  and  suggested  that  both  the 
SOCMI  and  the  proposed  VOL 
standards  be  revised  to  encompass  a 
consistent  set  of  limitations  based  on  a 
recently  completed  study  showing  98 
percent  or  better  destruction  efficiencies 
at  velocities  greater  than  the  existing 
velocity  limitation.  One  commenter 
suggested  a  public  comment  period  on 
flare  operation  limitations. 

The  flare  exit  velocity  limitations 
have  been  reviewed  by  EPA  in  the  time 
since  the  standards  were  proposed.  New 
data  obtained  by  an  EPA  test  program 
showed  that  VOC  destruction 
efficiencies  of  98  percent  or  better  are 
achievable  using  higher  exit  velocities 
when  the  net  heating  value  of  the  gas 
being  combusted  is  greater  than  37.3 
MJ/scm  (1.000  Bfu/scf).  Accordingly,  an 
addition  to  the  General  Provisions 
(§  60.18)  was  promulgated  (51  FR  2699, 
January  21, 1986)  to  reflect  this 
information,  and  the  VOL  standards 
were  revised  as  well.  The  specifications 
limit  flare  exit  velocity  of  steam-assisted 
and  nonassisted  flares  to  18.3  m/s  (60  ft/ 
s)  unless  the  net  heating  value  of  the  gas 
being  combused  is  greater  than  37.3  MJ/ 
scm  (1,000  Bfu/scf).  In  this  latter  case, 
exit  velocities  may  be  between  18.3  m/s 
and  122  m/s  (60  ft/s  and  400  ft/s).  The 
specifications  also  permit  the  owners  to 
operate  the  flare  at  a  prorated  maximum 
exit  velocity  (based  on  the  net  heating 
value  of  the  gas  being  combusted)  so 
long  as  it  is  less  than  122  m/s  (400  ft/s) 
but  greater  than  18.3  m/s  (60  ft/s). 

Some  commenters  found  the  required 
use  of  flexible  fabric  sleeve  seals  on 
column  penetrations  to  be  restrictive 
and  recommended  that  EPA  also  allow 
the  use  of  gasketed  sliding  covers.  They 
noted  that  flexible  fabric  sleeve  seals 
are  a  fitting  design  unique  to  a  single 
manufacturer  and  are  not  generally 
available.  They  also  noted  an 
insignificant  difference  in  overall 
emission  reduction  (0.1  to  0.2  percent) 
when  flexible  fabric  sleeve  seals  are 
used  in  place  of  gasketed  sliding  covers. 
They  stated  that  the  use  of  "built-up" 
columns,  which  are  currently  in  wide- 
spread use,  is  disallowed  under  the 
proposed  standards  because  sleeve 
seals  can  only  be  used  with  pipe 
columns.  One  commenter  discussed  the 
potential  for  damage  and  maintenance 
repair  problems  with  use  of  sleeve  seals, 
which  could  result  in  lengthy  downtime. 

Flexible  fabric  sleeve  seals  are 
currently  available  only  on  contact 
decks.  H  is  not  the  intent  of  the  Agency 
to  prohibit  the  use  of  noncontact  decks 
with  this  fitting  requirement.  While  the 
annualized  cost  of  redesigning  a 
noncontact  deck  to  allow  the  adoption 
of  flexible  fabric  sleeve  seals  is  not 


known,  the  Agency  has  determined  that 
it  is  highly  unlikely  that  noncontact 
decks  could  be  redesigned  and  flexible 
fabric  sleeve  seals  installed  cost 
effectively.  Alternatively,  gasketed 
sliding  covers  are  widely  available  and 
may  be  employed  on  both  contact  and 
noncontact  decks  with  a  slight 
difference  in  overall  emission  reduction 
as  noted  by  the  commenter.  Therefore, 
the  Agency  has  decided  to  revise  the 
proposed  regulations  to  allow  the  use  of 
either  flexible  fabric  sleeve  seals  or 
gasketed  sliding  covers. 

Recordkeeping.  Reporting,  and 
Inspection  requirements 

Commenters  said  that  an  annual 
visual  inspection  of  IFR  seals  precludes 
the  use  of  nonvented  IFR's  because  of 
the  excessive  time,  materials,  and 
manpower  required  to  inspect  the 
vessels.  They  also  said  that  the 
inspection  could  pose  a  safety  hazard. 
One  commenter  suggested  that  IFR's 
with  primary  and  secondary  seals  be 
inspected  internally  at  5-year  intervals. 
If  EPA  were  to  approve  a  5-year 
inspection  interval,  the  commenter 
further  proposed  that  it  be  considered 
equivalent  to  an  annual  inspection  of  a 
single-seal  system.  The  commenter 
calculated  that  overall  emission  rates 
due  to  seal  failure  are  equivalent  under 
the  two  options.  Other  commenters 
suggested  that  VOC  emissions  be 
monitored  annually  from  a  small  fitting 
on  the  roof.  They  said  that  if  monitoring 
indicates  a  significant  increase  in 
emissions,  an  internal  inspection  would 
be  warranted  to  find  and  correct  the 
problem.  It  was  suggested  that  this 
option  either  replace  or  be  considered 
equivalent  to  the  annual  visual 
inspection. 

After  evaluating  this  issue,  the 
Agency  has  determined  that  it  may  not 
be  possible  to  inspect  all  IFR's  without 
emptying  and  degassing  the  vessel.  The 
Agency  evaluated  the  commenters' 
proposed  revisions  and  has  decided  to 
revise  the  standards.  If  the  operator 
equips  the  vessel  with  a  primary  and  a 
secondary  seal  and  conducts  an  internal 
inspection  every  5  years,  the  controls 
are  considered  equivalent  to  a  single- 
seal  system  and  annual  visual 
inspection.  Under  the  double-seal 
system  option,  the  addition  of  a 
secondary  seal  will  reduce  emissions 
beyond  the  emission  reduction  achieved 
by  a  single-seal  system,  thus  offsetting 
the  risk  of  increased  emission  due  to 
seal  failure.  In  any  case,  seal  failure 
rates  are  generally  quite  low,  and  a 
major  failure  (such  as  a  deck  sinking) 
would  be  evident  to  the  operator  even  in 
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the  absence  of  an  annual  inspection 
because  of  a  loss  of  material. 

A  worse-case  analysis  of  the  possible 
impact  this  suggestion  would  have  on 
emissions  was  performed.  Even  if  10 
percent  of  the  tanks  equipped  with 
primary  and  secondary  seals 
experienced  total  failure  of  one  seal, 
average  emissions  would  be  4  percent 
lower  than  if  all  tanks  had  been 
equipped  with  a  primary  seal  only. 

The  alternative  of  VOC  monitoring 
suggested  by  the  commenters  has  not 
been  incorporated  into  the  final 
standards.  There  are  no  data  on  which 
to  base  a  selection  of  a  hydrocarbon 
concentration  that  would  indicate  a 
problem  with  the  control  equipment.  The 
hydrocarbon  concentration  measured  at 
the  roof  fitting  would  be  heavily 
dependent  upon  recent  tank  operations 
(e.g.,  filling,  emptying,  or  static  level) 
and  liquid  level.  The  Agency  is  not 
aware  of  any  method  by  which  an 
annual  concentration  measurement 
could  be  used  to  establish  the  condition 
of  the  control  equipment. 

Several  commenters  said  that  the  30- 
day  allowance  for  repairing  or  emptying 
storage  vessels  found  to  be  out  of 
compliance  is  unreasonble.  Commenters 
said  that  the  provision  would 
necessitate  the  installation  of  two  small 
tanks  rather  than  a  single  large  tank  to 
provide  the  flexibility  to  transfer 
material  from  a  vessel  in  need  of  repair. 

Another  commenter  noted  that  the 
provision  would  be  a  problem  in  the 
event  a  facility  found  that  several 
vessels  were  simultaneously  out  of 
compliance.  Commenters  suggested  that 
a  45-day  to  120-day  allowance  would 
give  the  operator  sufficient  time  to 
order,  receive,  and  install  new 
equipment  without  having  to  request  an 
extension  for  repairing  or  emptying  the 
vessel. 

Discussion  with  storage  vessel 
manufacturers  indicated  that  a  30-day 
allowance  for  repairing  or  exempting 
storage  vessels  in  conjunction  with  the 
option  of  requesting  a  30-day  extension 
is  reasonable  from  the  supplier's 
viewpoint.  However,  in  the  event  that 
special  materials  not  normally  kept  in 
stock  (such  as  Teflon  seals)  were 
required,  this  time  would  probably  be 
insufficient.  The  Agency  has  decided  to 
revise  the  proposed  standards  to 
provide  a  45-day  allowance  to 
accommodate  delays  in  repairing  or 
emptying  the  vessel.  A  30-day  extension 
may  still  be  requested  if  repairs  are 
likely  to  exceed  the  initial  allowance. 

VIII.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 


of  this  rulemaking.  The  docket  is  a 
dynanHic  file  because  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
affected  industries  to  identify  and  locate 
documents  so  that  they  can  intelligently 
and  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  EPA  responses  to  significant 
comments,  the  contents  of  the  docket, 
except  for  interagency  review  materials, 
will  serve  as  the  record  in  case  of 
judicial  review  (section  307(dJ(7)(A)). 

The  effective  date  of  this  regulation  is 
April  8. 1987.  Section  111  of  the  Clean 
Air  Att  provides  that  standards  of 
perfortnance  or  revisions  thereof 
become  effective  upon  promulgation  and 
apply  to  affected  facilities,  construction 
or  modification  of  which  was 
commenced  after  the  date  of  proposal 
(July  23, 1984). 

As  prescribed  by  section  111,  the 
promulgation  of  these  standards  is 
based!  on  the  Administrator's 
deleritiination  that  SOCMI  and  VOL 
storage  vessels  and  handling  equipment 
contribute  significantly  to  air  pollution 
which;  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  In 
accordance  with  section  117  of  the  Act, 
publicsation  of  these  promulgated 
standards  was  preceded  by  consultation 
with  ^propriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

"This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
requii-ed  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

Section  317  of  the  Clean  Air  Act 
requifles  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
promulgated  under  section  111(b)  of  the 
Act.  An  economic  impact  assessment 
was  prepared  for  this  regulation  and  for 
other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  the  formulation  of  the 
standards  to  ensure  that  cost  was 
carefally  considered  in  determining 
BDT.  The  economic  impact  assessment 
is  included  in  the  BID  for  the  proposed 
stancfards. 

Information  collection  requirements 
assoqiated  with  this  regulation  (those 
included  in  40  CFR  Part  60,  Subpart  A 
and  Subpart  Kb)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OM^)  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq..  and  have  been 
assigned  0MB  control  number  2060- 
0074. 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  rule"  and  therefore  subject  to 
the  requirements  of  a  regulatory  impact 
analysis  (RIA).  The  Agency  has 
determined  that  this  regulation  would 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  "major  rule."  The  regulation  results  in 
a  net  annuel  credit  to  the  industry,  and 
no  price  increases  are  expected.  The 
Agency  has  concluded,  therefore,  that 
this  regulation  is  not  a  "major  rule" 
under  Executive  Order  12291.  The 
regulation  was  submitted  to  OMB  for 
review  as  required  by  Executive  Order 
12291. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  these  standards 
impose  no  adverse  economic  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference.  Volatile 
organic  liquid  storage  vessels. 

Dated;  March  30, 1987. 
Lee  M.  Thonas, 

Administrator. 

PART  60— [AMENDED] 

For  the  feasons  set  out  in  the 
preamble.  Title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows. 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sees.  101,  111.  114, 116.  301. 
Clean  Air  Act  as  amended  (42  U.S.C.  7401. 
7411.7414,7416,  7601). 

2.  Section  60.16  of  Subpart  A  is 
amended  by  revising  the  fiist  entry  in 
the  list  to  read  as  follows: 

§60.16    Priority  list 

*****  I 

1.  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  and  I 


\- 
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Volatile  Organic  Liquid  Storage  Vessels  and 
Handling  Equipment 

(a)  SOCMl  unit  processes 

(b)  Volatile  organic  liquid  (VOL)  storage 
vessels  and  handling  equipment 

(c)  SOCMI  fugitive  sources 

(d)  SOCMI  secondary  sources 

•  •         •         •         « 

3.  Section  60.17  of  Subpart  A  is 
amended  by  revising  paragraph  (a)(13), 
paragraph  (a)(37),  paragraph  (c) 
introductory  text,  and  paragraph  {c}(l) 
as  follows: 

§  60. 1 7    Incorporation  by  reference. 

(a)  *  •  • 

[13)  ASTM  D323-82.  Test  Method  for  Vapor 
Pressure  of  Petroleum  Products  (Reid 
Method),  IBR  approved  April  8, 1987  for 
SS  60.111(1).  60.111a(g),  60.111b(g),  and 
60.116b(f)(2)(ii). 

***** 

(37)  ASTM  D2879-83.  Test  Method  for 
Vapor  Pressure — Temperature  Relationship 
and  Initial  Decomposition  Temperature  of 
Liquids  by  Isoteniscope,  IBR  approved  April 
8.  1987  for  §  J  60.485(e),  60.11  lb(f)(3), 
60.116b(e)(3)(ii),  and  60.116b(f)(2)(i). 

•  •         •         •         • 

(c)  The  following  material  is  available 
for  purchase  from  the  American 
Petroleum  Institute,  1220  L  Street  NW., 
Washington,  DC  20005. 

(1)  API  Publication  2517.  Evaporation  Loss 
from  External  Floating  Roof  Tanks,  Second 
Edition,  February  1980.  IBR  approved  January 
27,  1983,  for  §560.111(i),  60.111a(f). 
60.111a(f)(l)  and  60.116b(e)(2)(i). 

•  *         *         «         * 

4.  The  heading  for  Subpart  K  is 
revised  to  read  as  follows: 

Subpart  K— Standards  of  Performance 
for  Storage  Vessels  for  Petroleum 
Liquids  for  Which  Construction, 
Reconstruction,  or  Modification 
Commenced  After  June  11,  1973,  and 
Prior  to  May  19, 1978 


5.  In  §  60.111  of  Subpart  K,  paragraph 
(1)  is  revised  to  read  as  follows: 

§60.111    Definitions. 

***** 

(1)  "Reid  vapor  pressure"  is  the 
absolute  vapor  pressure  of  volatile 
crude  oil  and  volatile  nonviscous 
petroleum  liquids,  except  liquified 
petroleum  gases,  as  determined  by 
ASTM  0323-82  (incorporated  by 
reference — see  §  60.17). 
***** 

6.  The  heading  for  Subpart  Ka  is 
revised  to  read  as  follows: 


Subpart  Ka— Standards  of 
Performance  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  May 
18, 1978,  and  Prior  to  July  23, 1984 

***** 

7.  In  §  60.111a  of  Subpart  Ka. 
paragraph  (g)  is  revised  to  read  as 
follows: 

§60. 111a    Definitions. 

***** 

(g)  "Reid  vapor  pressure"  is  the 
absolute  vapor  pressure  of  volatile 
crude  oil  and  nonviscous  petroleum 
liquids,  except  liquified  petroleum  gases, 
as  determined  by  ASTM  D323-82 
(incorporated  by  reference — see  §  60.17). 
***** 

8.  In  i  60.113a  of  Subpart  Ka,  the 
introductory  text  of  (a)(l)(i)  is  revised 
and  (a)(l)(i)  (D)  and  (E)  are  added  to 
read  as  follows: 

§  60. 1 1 3a    Testing  and  procedures. 

(a)  *  *  * 

(1)  *  *  * 

(i)  Determine  the  gap  areas  and 
maximum  gap  widths  between  the 
primary  seal  and  the  tank  wall  and 
between  the  secondary  seal  and  the 
tank  wall  according  to  the  following 
frequency: 
***** 

(D)  Keep  records  of  each  gap 
measurement  at  the  plant  for  a  period  of 
at  least  2  years  following  the  date  of 
measurement.  Each  record  shall  identify 
the  vessel  on  which  the  measurement 
was  performed  and  shall  contain  the 
date  of  the  seal  gap  measurement,  the 
raw  data  obtained  in  the  measurement 
process  required  by  paragraph  [a)(l)(ii) 
of  this  section  and  the  calculation 
required  by  paragraph  (a)(l)(iii)  of  this 
section. 

(E)  If  either  the  seal  gap  calculated  in 
accord  with  paragraph  (a)(l)(iii)  of  this 
section  or  the  measured  maximum  seal 
gap  exceeds  the  limitations  specified  by 
§  60.112a  of  this  subpart,  a  report  shall 
be  furnished  to  the  Administrator  within 
60  days  of  the  date  of  measurements. 
The  report  shall  identify  the  vessel  and 
list  each  reason  why  the  vessel  did  not 
meet  the  specifications  of  §  60.112a.  The 
report  shall  also  describe  the  actions 
necessary  to  bring  the  storage  vessel 
into  compliance  with  the  specifications 
of  §  60.112a. 

9.  Subpart  Ka  §  60.114a  is  revised  as 
follows: 

§  60. 11 4a    Alternative  means  of  emission 
limitation. 

(a)  If.  in  the  Administrator's  judgment, 
an  alternative  means  of  emission 


limitation  will  achieve  a  reduction  in 
emissions  at  least  equivalent  to  the 
reduction  in  emissions  achieved  by  any 
requirement  in  §  60.112a.  the 
Administrator  will  publish  in  the 
Federal  Register  a  notice  permitting  the 
use  of  the  alternative  means  for 
purposes  of  compliance  with  that 
requirement. 

(b)  Any  notice  under  paragraph  (a)  of 
this  section  will  be  published  only  after 
notice  and  an  opportunity  for  a  hearing. 

(c)  Any  person  seeking  permission 
under  this  section  shall  submit  to  the 
Administrator  a  written  application 
including: 

(1)  An  actual  emissions  test  that  uses 
a  full-sized  or  scale-model  storage 
vessel  that  accurately  collects  and 
measures  all  VOC  emissions  from  a 
given  control  device  and  that  accurately 
simulates  wind  and  accounts  for  other 
emission  variables  such  as  temperature 
and  barometric  pressure. 

(2)  An  engineering  evaluation  that  the 
Administrator  determines  is  an  accurate 
method  of  determining  equivalence. 

(d)  The  Administrator  may  condition 
the  permission  on  requirements  that 
may  be  necessary  to  ensure  operation 
and  maintenance  to  achieve  the  same 
emissions  reduction  as  specified  in 

§  60.112a. 

(e)  The  primary  vapor-mounted  seal  in 
the  "Volume-Maximizing  Seal" 
manufactured  by  R.F.I.  Services 
Corporation  is  approved  as  equivalent 
to  the  vapor-mounted  seal  required  by 

§  60.n2a(a)(l)(i)  and  must  meet  the  gap 
criteria  specified  in  §  60.112a(a)(l)(i)(B). 
There  shall  be  no  gaps  between  the  tank 
wall  and  any  secondary  seal  used  in 
conjunction  with  the  primary  seal  in  the 
"Volume-Maximizing  Seal". 

10.  Part  60  is  amended  by  adding 
Subpart  Kb,  consisting  of  §§  60.110b 
thru  60.117b,  to  read  as  follows: 

Subpart  Kb — Standards  of  Performance  for 
Volatile  Organic  Liquid  Storage  Vessels 
(Including  Petroleum  Liquid  Storage 
Vessels)  for  Which  Construction, 
Reconstruction,  or  Modification 
Commenced  after  July  23,  1984 

Sec. 

60.110b    Applicability  and  designation  >f 

affected  facility. 
60.nib  Definitions. 
60.112b    Standard  for  volatile  organic 

compounds  (VOC). 
60.n3b    Testing  and  procedures. 
60.114b    Alternative  means  of  emission 

limitation. 
60.115b    Recordkeeping  and  reporting 

requirements. 
60.1 16b    Monitoring  of  operations. 
60.117b    Delegation  of  authority. 
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Subpart  Kt) — Standards  of 
Performance  for  Votatae  Organic 
Liquid  Storage  Vessels  (Including 
Petroleum  Liquid  Storage  Vessels)  for 
Which  Construction.  Reconstruction, 
or  Modification  Commenced  after  July 
23,  1984 

§  60. 11  Ob    Applicability  and  designation  of 
affected  facility. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c).  and  (d)  of  this  section,  the 
affected  facility  to  which  this  subpart 
applies  is  each  storage  vessel  with  a 
capacity  greater  than  or  equal  to  40 
cubic  meters  (m^  that  is  used  to  store 
volatile  organic  liquids  (VOL's)  for 
which  construction,  reconstruction,  or 
modification  is  commenced  after  July  23, 
1984. 

(b)  Except  as  specified  in  paragraphs 

(a)  and  (b)  of  §  60.116b.  storage  vessels 
with  design  capacity  less  than  75  m'  are 
exempt  from  the  General  Provisions 
(Part  60,  Subpart  A)  and  from  the 
provisions  of  this  subpart. 

(c)  Except  as  specified  in  paragraphs 

(b)  and  (c)  of  §  60.116b,  vessels  either 
with  a  capacity  greater  than  or  equal  to 
151  m' storing  a  liquid  with  a  maximum 
true  vapor  pressure  less  than  3.5  kPa  or 
with  a  capacity  greater  than  or  equal  to 
75  m'  but  less  than  151  m'  storing  a 
liquid  with  a  maximum  true  vapor 
pressure  less  than  15.0  kPa  are  exempt 
from  the  General  Provisions  (Part  60. 
Subpart  A)  and  from  the  provisions  of 
this  subpart. 

(d)  This  subpart  does  not  apply  to  the 
following: 

(1)  Vessels  at  coke  oven  by-product 
plants. 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kPa  and 
without  emissions  to  the  atmosphere. 

(3)  Vessels  permanently  attached  to 
mobile  vehicles  such  as  trucks,  railcars, 
barges,  or  ships. 

(4)  Vessels  with  a  design  capacity  less 
than  or  equal  to  1,589.874  m'  used  for 
petroleum  or  condensate  stored, 
processed,  or  treated  prior  to  custody 
transfer. 

(5)  Vessels  located  at  bulk  gasoline 
plants. 

(6)  Storage  vessels  located  at  gasoline 
service  stations. 

(7)  Vessels  used  to  store  beverage 
alcohol. 

§  60.111b    Definitions. 

Terms  used  in  this  subpart  are  defined 
in  the  Act.  in  Subpart  A  of  this  part,  or 
in  this  subpart  as  follows; 

(a)  "Bulk  gasoline  plant"  means  any 
gasoline  distribution  facility  that  has  a 
gasoline  throughput  less  than  or  equal  to 
75,700  liters  per  day.  Gasoline 
thtoughput  shall  be  the  maximum 


calculated  design  throughput  as  may  be 
limited  by  compliance  with  an 
enforceable  condition  under  Federal 
requirement  or  Federal.  State  or  local 
law,  and  discoverable  by  the 
Administrator  and  any  other  person. 

(b)  "Condensate"  means  hydrocarbon 
liquid  separated  from  natural  gas  that 
condenfes  due  to  changes  in  the 
temperature  or  pressure,  or  both,  and 
remains  liquid  at  standard  conditions. 

(c)  "Custody  transfer"  means  the 
transfet  of  produced  petroleum  and/or 
condensate,  after  processing  and/or 
treatmant  in  the  producing  operations, 
from  storage  vessels  or  automatic 
transfer  facilities  to  pipelines  or  any 
other  forms  of  transportation. 

(d)  "Fill"  means  the  introduction  of 
VOL  into  a  storage  vessel  but  not 
necessarily  to  complete  capacity. 

(e)  "Gasoline  service  station"  means 
any  site  where  gasoline  is  dispensed  to 
motor  vehicle  fuel  tanks  from  stationary 
storage  tanks. 

(H  "Maximum  true  vapor  pressure" 
means  the  equilibnum  partial  pressure 
exerted  by  the  stored  liquid  at  the 
temperature  equal  to  the  highest 
calender-month  average  of  the  liquid 
storage  temperature  for  liquids  stored 
above  or  below  the  ambient  temperature 
or  at  the  local  maximum  monthly 
average  temperature  as  reported  by  the 
National  Weather  Service  for  liquids 
stored  at  the  ambient  temperature,  as 
deterniined: 

(1)  l|i  accordance  with  methods 
described  in  American  Petroleum 
institute  Bulletin  2517.  Evaporation  Loss 
From  External  Floating  Roof  Tanks, 
(incorporated  by  reference — see  §  60.17); 
or 

(2)  As  obtained  from  standard 
referejice  texts;  or 

(3)  As  determined  by  ASTM  Method 
D2B79I-83  (incorporated  by  reference — 
see  §  60.17); 

(4)  Any  other  method  approved  by  the 
Administrator. 

(g)  "Reid  vapor  pressure"  means  the 
absolute  vapor  pressure  of  volatile 
crude  oil  and  volatile  nonviscous 
petroleum  liquids  except  liquified 
petroleum  gases,  as  determined  by 
ASTM  D323-62  (incorporated  by 
reference — see  §  60.17). 

(h)  "Petroleum"  means  the  crude  oil 
removed  from  the  earth  and  the  oils 
denved  from  tar  sands,  shale,  and  coal. 

(i)  ""Petroleum  liquids"  means 
petroleum,  condensate,  and  any  finished 
or  intermediate  products  manufactured 
in  a  petroleum  refinery. 

(j)  "Storage  vessel"  means  each  tank, 
reservoir,  or  container  used  for  the 
storage  of  volatile  organic  liquids  but 
does  not  include: 


(1)  Frames,  housing,  auxiliary 
supports,  or  other  components  that  are 
not  directly  involved  in  the  containment 
of  liquids  or  vapors;  or 

(2)  Subsurface  caverns  or  porous  rock 
reservoirs. 

(k)  "Volatile  organic  liquid"  (VOL) 
means  any  organic  liquid  which  can 
emit  volatile  organic  compounds  into  the 
atmosphere  except  those  VOL'S  that        | 
emit  only  those  compounds  which  the 
Administrator  has  determined  do  not 
contribute  appreciably  to  the  formation 
of  ozone.  These  compounds  are 
identified  in  EPA  statements  on  ozone 
abatement  policy  for  SIP  revisions  (42 
FR  35314.  44  FR  32042.  45  FR  32424.  and 
45  FR  48941). 

(1)  "Waste"  means  any  liquid  resulting 
from  industrial,  commercial,  mining  or 
agricultural  operations,  or  from 
community  activities  that  is  discarded 
or  is  being  accumulated,  stored,  or 
physically,  chemically,  or  biologically 
treated  prior  to  being  discarded  or 
recycled. 

§  60. 1 1 2b    Standard  for  volatUe  organic 
compounds  (VOC). 

(a)  The  owner  or  operator  of  each 
storage  vessel  either  with  a  design 
capacity  greater  than  or  equal  to  151  m' 
containing  a  VOL  that,  as  stored,  has  a 
maximum  true  vapor  pressure  equal  to 
or  greater  than  5.2  kPa  but  less  than  76.6 
kPa  or  with  a  design  capacity  greater 
than  or  equal  to  75  m'  but  less  than  151 
m'  containing  a  VOL  that,  as  stored,  has 
a  maximum  true  vapor  pressure  equal  to  , 
or  greater  than  27.6  kPa  but  less  than 
76.6  kPa,  shall  equip  each  storage  vessel 
with  one  of  the  following: 

(1)  A  fixed  roof  in  combination  with  an 
internal  floating  roof  meeting  the 
following  specifications:  ^ 

(i)  The  internal  floating  roof  shall  rest  , 
or  float  on  the  liquid  surface  (but  not 
necessarily  in  complete  contact  with  it) 
inside  a  storage  vessel  that  has  a  fixed 
roof.  The  internal  floating  roof  shall  be 
floating  on  the  liquid  surface  at  all 
times,  except  during  initial  fill  and 
during  those  intervals  when  the  storage 
vessel  is  completely  emptied  or 
subsequently  emptied  and  refilled. 
When  the  roof  is  resting  on  the  leg 
supports,  the  process  of  filling,         i 
emptying,  or  refilling  shall  be  continuous 
and  shall  be  accomplished  as  rapidly  as 
possible. 

(ii)  Each  internal  floating  roof  shall  be 
equipped  with  one  of  the  following 
closure  devices  between  the  wall  of  the 
storage  vessel  and  the  edge  of  the 
internal  floating  roof: 

(A)  A  foam-or  liquid-filled  seal 
mounted  in  contact  with  the  liquid 
(liquid-mounted  seal).  A  liquid-mounted 
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seal  means  a  foam-or  liquid-filled  seal 
mounted  in  contact  with  the  liquid 
between  the  wall  of  the  storage  vessel 
and  the  floating  roof  continuously 
around  the  circumference  of  the  tank. 

(B)  Two  seals  mounted  one  above  the 
other  so  that  each  forms  a  continuous 
closure  that  completely  covers  the  space 
between  the  wall  of  the  storage  vessel 
and  the  edge  of  the  internal  floating 
roof.  The  lower  seal  may  be  vapor- 
mounted,  but  both  must  be  continuous. 

(C)  A  mechanical  shoe  seal.  A 
mechanical  shoe  seal  is  a  metal  sheet 
held  vertically  against  the  wall  of  the 
storage  vessel  by  springs  or  weighted 
levers  and  is  connected  by  braces  to  the 
floating  roof.  A  flexible  coated  fabric 
(envelope)  spans  the  annular  space 
between  the  metal  sheet  and  the  floating 
roof. 

(iii)  Each  opening  in  a  noncontact 
internal  floating  roof  except  for 
automatic  bleeder  vents  (vacuum 
breaker  vents)  and  the  rim  space  vents 
is  to  provide  a  projection  below  the 
liquid  surface. 

(iv)  Each  opening  in  the  internal 
floating  roof  except  for  leg  sleeves, 
automatic  bleeder  vents,  rim  space 
vents,  column  wells,  ladder  wells, 
sample  wells,  and  stub  drains  is  to  be 
equipped  with  a  cover  or  lid  which  is  to 
be  maintained  in  a  closed  position  at  all 
times  (i.e.,  no  visible  gap)  except  when 
the  device  is  in  actual  use.  The  cover  or 
lid  shall  be  equipped  with  a  gasket. 
Covers  on  each  access  hatch  and 
automatic  gauge  float  well  shall  be 
bolted  except  when  they  are  in  use. 

(v)  Automatic  bleeder  vents  shall  be 
equipped  with  a  gasket  and  are  to  be 
closed  at  all  times  when  the  roof  is 
floating  except  when  the  roof  is  being 
floated  off  or  is  being  landed  on  the  roof 
leg  supports. 

(vi)  Rim  space  vents  shall  be  equipped 
with  a  gasket  and  are  to  be  set  to  open 
only  when  the  internal  floating  roof  is 
not  floating  or  at  the  manufacturer's 
recommended  setting. 

(vii)  Each  penetration  of  the  internal 
floating  roof  for  the  purpose  of  sampling 
shall  be  a  sample  well.  The  sample  well 
shall  have  a  slit  fabric  cover  that  covers 
at  least  90  percent  of  the  opening. 

(viii)  Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of  a 
column  supporting  the  fixed  roof  shall 
have  a  flexible  fabric  sleeve  seal  or  a 
gasketed  sliding  cover. 

(ix)  Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of  a 
ladder  shall  have  a  gasketed  sliding 
cover. 

(2)  An  external  floating  roof.  An 
external  floating  roof  means  a  pontoon- 
type  or  double-deck  type  cover  that 
rests  on  the  liquid  surface  in  a  vessel 


with  no  fixed  roof.  Each  external 
floating  roof  must  meet  the  following 
specifications: 

(i)  Each  external  floating  roof  shall  be 
equipped  with  a  closure  device  between 
the  wall  of  the  storage  vessel  and  the 
roof  edge.  The  closure  device  is  to 
consist  of  two  seals,  one  above  the 
other.  The  lower  seal  is  referred  to  as 
the  primary  seal,  and  the  upper  seal  is 
referred  to  as  the  secondary  seal. 

(A)  The  primary  seal  shall  be  either  a 
mechanical  shoe  seal  or  a  liquid- 
mounted  seal.  Except  as  provided  in 

§  60.113b{b)(4),  the  seal  shall  completely 
cover  the  annular  space  between  the 
edge  of  the  floating  roof  and  tank  wall. 

(B)  The  secondary  seal  shall 
completely  cover  the  annular  space 
between  the  external  floating  roof  and 
the  wall  of  the  storage  vessel  in  a 
continuous  fashion  except  as  allowed  in 
§  60.113b(b)(4). 

(ii)  Except  for  automatic  bleeder  vents 
and  rim  space  vents,  each  opening  in  a 
noncontact  external  floating  roof  shall 
provide  a  projection  below  the  liquid 
surface.  Except  for  automatic  bleeder 
vents,  rim  space  vents,  roof  drains,  and 
leg  sleeves,  each  opening  in  the  roof  is 
to  be  equipped  with  a  gasketed  cover, 
seal,  or  lid  that  is  to  be  maintained  in  a 
closed  position  at  all  times  (i.e.,  no 
visible  gap)  except  when  the  device  is  in 
actual  use.  Automatic  bleeder  vents  are 
to  be  closed  at  all  times  when  the  roof  is 
floating  except  when  the  roof  is  being 
floated  off  or  is  being  landed  on  the  roof 
leg  supports.  Rim  vents  are  to  be  set  to 
open  when  the  roof  is  being  floated  off 
the  roof  legs  supports  or  at  the 
manufacturer's  recommended  setting. 
Automatic  bleeder  vents  and  rim  space 
vents  are  to  be  gasketed.  Each 
emergency  roof  drain  is  to  be  provided 
with  a  slotted  membrane  fabric  cover 
that  covers  at  least  90  percent  of  the 
area  of  the  opening. 

(iii)  The  roof  shall  be  floating  on  the 
liquid  at  all  times  (i.e..  off  the  roof  leg 
supports)  except  during  initial  fill  until 
the  roof  is  lifted  off  leg  supports  and 
when  the  tank  is  completely  emptied 
and  subsequently  refilled.  The  process 
of  filling,  emptying,  or  refilling  when  the 
roof  is  resting  on  the  leg  supports  shall 
be  continuous  and  shall  be 
accomplished  as  rapidly  as  possible. 

(3)  A  closed  vent  system  and  control 
device  meeting  the  following 
specifications: 

(i)  The  closed  vent  system  shall  be 
designed  to  collect  all  VOC  vapors  and 
gases  discharged  from  the  storage  vessel 
and  operated  with  no  detectable 
emissions  as  indicated  by  an  instrument 
reading  of  less  than  500  ppm  above 
background  and  visual  inspections,  as 


determined  in  Part  60.  Subpart  VV. 
§  60.485(b). 

(ii)  The  control  device  shall  be 
designed  and  operated  to  reduce  inlet 
VOC  emissions  by  95  percent  or  greater. 
If  a  flare  is  used  as  the  control  device,  it 
shall  meet  the  specifications  described 
in  the  general  control  device 
requirements  (§  60.18)  of  the  General 
Provisions. 

(4)  A  system  equivalent  to  those 
described  in  paragraphs  (a)(1).  (a)(2).  or 
(a)(3)  of  this  section  as  provided  in 
§  60.114b  of  this  subpart. 

(b)  The  owner  or  operator  of  each 
storage  vessel  with  a  design  capacity 
greater  than  or  equal  to  75  m^  which 
contains  a  VOL  that,  as  stored,  has  a 
maximum  true  vapor  pressure  greater 
than  or  equal  to  76.6  kPa  shall  equip 
each  storage  vessel  with  one  of  the 
following: 

(1)  A  closed  vent  system  and  control 
device  as  specified  in  §  60.n2b(a)(3). 

(2)  A  system  equivalent  to  that 
described  in  paragraph  (b)(1)  as 
provided  in  §  60.114b  of  this  subpart. 

§  60. 1 1 3b    Testing  and  procedures. 

The  owner  or  operator  of  each  storage 
vessel  as  specified  in  §  60.112b(a)  shall 
meet  the  requirements  of  paragraph  (a), 
(b),  or  (c)  of  this  section.  The  applicable 
paragraph  for  a  particular  storage  vessel 
depends  on  the  control  equipment 
installed  to  meet  the  requirements  of 
§  60.112b. 

(a)  After  installing  the  control 
equipment  required  to  meet 
§  60.112b(a)(l)  (permanently  affixed  roof 
and  internal  floating  roof),  each  owner 
or  operator  shall: 

(1)  Visually  inspect  the  internal 
floating  roof,  the  primary  seal,  and  the 
secondary  seal  (if  one  is  in  serx'ice). 
prior  to  filling  the  storage  vessel  with 
VOL.  If  there  are  holes,  tears,  or  other 
openings  in  the  primary  seal,  the 
secondary  seal,  or  the  seal  fabric  or 
defects  in  the  internal  floating  roof,  or 
both,  the  owner  or  operator  shall  repair 
the  items  before  filling  the  storage 
vessel. 

(2)  For  vessels  equipped  with  a  liquid 
mounted  or  mechanical  shoe  primary 
seal,  visually  inspect  the  internal 
floating  roof  and  the  primary  seal  or  the 
secondary  seal  (if  one  is  in  service) 
through  manholes  and  roof  hatches  on 
the  fixed  roof  at  least  one  every  12 
months  after  initial  fill.  If  the  internal 
floating  roof  is  not  resting  on  the  surface 
of  the  VOL  inside  the  storage  vessel,  or 
there  is  liquid  accumulated  on  the  roof, 
or  the  seal  is  detached,  or  there  are 
holes  or  tears  in  the  seal  fabric,  the 
owner  or  operator  shall  repair  the  items 
or  empty  and  remove  the  storage  vessel 
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from  service  within  45  days.  If  a  failure 
that  is  detected  during  inspections 
required  in  this  paragraph  cannot  be 
repaired  within  45  days  and  if  the  vessel 
cannot  be  emptied  wiUiin  45  days,  a  30- 
day  extension  may  be  requested  from 
the  Administrator  in  the  inspection 
report  required  in  §  60.n5(aHb)(3).  Such 
a  request  for  an  extension  must 
document  that  allernale  storage 
capacity  is  unavailable  and  specify  a 
schedule  of  actions  the  company  will 
take  that  will  assure  that  the  control 
equipment  will  be  repaired  or  the  vessel 
will  be  emptied  as  soon  as  possible. 

(3)  For  vessels  equipped  with  a 
double-seal  system  as  specified  in 
§  60.112b(a)(l)(ii)(B): 

(i)  Visually  inspect  the  vessel  as 
specified  in  paragraph  (a)(4)  of  this 
section  at  least  every  5  years;  or 

(ii)  Visually  inspect  the  vessel  as 
specified  in  paragraph  (a)(2)  of  this 
section. 

(4)  Visually  inspect  the  internal 
floating  roof,  the  primary  seal,  the 
secondary  seal  (if  one  is  in  service), 
gaskets,  slotted  membranes  (if  any),  and 
sleeve  seals  (if  any)  each  lime  the 
storage  vessel  is  emptied  and  degassed. 
If  the  internal  floating  roof  has  defects, 
the  primary  seal  has  holes,  tears,  or 
other  openings  in  the  seal  or  the  seal 
fabric,  or  the  secondary  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or  the 
seal  fabric,  or  the  gaskets  no  longer 
close  off  the  liquid  surfaces  from  the 
atmosphere,  or  the  slotted  membrane 
has  more  than  10  percent  open  area,  the 
owner  or  operator  shall  repair  the  items 
as  necessary  so  that  none  of  the 
conditions  specified  in  this  paragraph 
exist  before  refilling  the  storage  vessel 
with  VOL.  !n  no  event  shall  inspections 
conducted  in  accordance  with  this 
provision  occur  at  intervals  greater  than 
10  years  in  the  case  of  vessels 
conducting  the  annual  visual  inspection 
as  specified  in  paragraph  (a)(2)  of  this 
section  and  at  inter\'als  no  greater  than 
5  years  in  the  case  of  vessels  specified 
in  paragraph  (a)(3)  of  this  section. 

(5)  Notify  the  Administrator  in  writing 
at  least  30  days  prior  to  the  filling  or 
refilling  of  each  storage  vessel  for  which 
an  inspection  is  required  by  paragraphs 
(a)(1)  and  (a)(4)  of  this  section  to  afford 
the  Administrator  the  opportunity  to 
have  an  observer  present.  If  the 
inspection  required  by  paragraph  (a)(4) 
of  this  section  is  not  planned  and  the 
owner  or  operator  could  not  have 
known  about  the  inspection  30  days  in 
advance  or  refilling  the  tank,  the  owner 
or  operator  shall  notify  the 
Administrator  at  least  7  days  prior  to 
the  refilling  of  the  storage  vessel. 
Notification  shall  be  made  by  telephone 
immediately  followed  by  written 


documeilation  demonstrating  why  the 
inspection  was  unplanned. 
Alternatively,  this  notification  including 
the  written  documentation  may  be  made 
in  writiqg  and  sent  by  express  maU  so 
that  it  is  received  by  the  Administrator 
at  least  7  days  prior  to  the  refilling. 

(b)  After  installing  the  control 
equipment  required  to  meet 
§  60.11^(a)(2)  (external  floating  roof), 
the  owner  or  operator  shall: 

(1)  Determine  the  gap  areas  and 
maximum  gap  widths,  between  the 
primary  seal  and  the  wall  of  the  storage 
vessel  and  between  the  secondary  seal 
and  the  wall  of  the  storage  vessel 
accordi«g  to  the  following  frequency. 

(i)  Measurements  of  gaps  between  the 
tank  w^l  and  the  primary  seal  (seal 
gaps)  shall  be  performed  during  the 
hydrostatic  testing  of  the  vessel  or 
within  90  days  of  the  initial  fill  with 
VOL  anid  at  least  once  every  5  years 
thereafter. 

(ii)  Measurements  of  gaps  between 
the  tank  wall  and  the  secondary  seal 
shall  be  performed  within  60  days  of  the 
initial  fill  with  VOL  and  at  least  once 
per  year  thereafter. 

(iii)  If  any  source  ceases  to  store  VOL 
for  a  period  of  1  year  or  more, 
subsequent  introduction  of  VOL  into  the 
vessel  shall  be  considered  an  initial  fill 
for  the  purposes  of  paragraphs  (b)(l){i) 
and  (b)|l){ii)  of  this  section. 

(2)  Determine  gap  widths  and  areas  in 
the  primary  and  secondary  seals 
individvally  by  the  following 
procedures: 

(i)  Measure  seal  gaps,  if  any,  at  one  or 
more  floating  roof  levels  when  the  roof 
is  floating  off  the  roof  leg  supports, 
(ii)  Measure  seal  gaps  around  the 
entire  circumference  of  the  tank  in  each 
place  where  a  0.32-cm  diameter  uniform 
probe  passes  freely  (without  forcing  or 
bindin|  against  seal)  between  the  seal 
and  th6  wall  of  the  storage  vessel  and 
measule  the  circumferential  distance  of 
each  such  location. 

(iii)  The  total  surface  area  of  each  gap 
described  in  paragraph  {b)(2)(ii)  of  this 
section  shall  be  determined  by  using 
probeSi  of  various  widths  to  measure 
accurately  the  actual  distance  from  the 
tank  vmW  to  the  seal  and  multiplying 
each  stch  width  by  its  respective 
circumferential  distance. 

(3)  J\dd  the  gap  surface  area  of  each 
gap  location  for  the  primary  seal  and  the 
secondary  seal  individually  and  divide 
the  suii  for  each  seal  by  the  nominal 
diameter  of  the  tank  and  compare  each 
ratio  tp  the  respective  standards  in 
paragijaphs  (b)(4)  of  this  section. 

(4)  Make  necessary  repairs  or  empty 
the  storage  vessel  within  45  days  of 
identi|jcation  in  any  inspection  for  seals 


not  meeting  the  reqnirements  listed  in 
(b)(4)(i)  and  (ii)  of  this  section: 

(i)  The  accumulated  area  of  gaps 
between  the  tank  wall  and  the  ^ 

mechanical  shoe  or  liquid-mounted 
primary  seal  shall  not  exceed  212  Cm*; 
per  meter  of  tank  diameter,  and  the 
width  of  any  portion  of  any  gap  shall  not 
exceed  3.81  cm. 

(A)  One  end  of  the  mechanical  shoe  is 
to  extend  into  the  stored  liquid,  and  the 
other  end  is  to  extend  a  minimum 
vertical  distance  of  61  cm  above  the         i 
stored  liquid  surface. 

(B)  There  are  to  be  no  holes,  tears,  or 
other  openings  in  the  shoe,  seal  fabric, 
or  seal  envelope. 

(ii)  The  secondary  seal  is  to  meet  the 
following  requirements: 

(A)  The  secondary  seal  is  to  be 
installed  above  the  primary  seal  so  that 
it  completely  covers  the  space  between 
the  roof  edge  and  the  tank  wall  except 
as  provided  in  paragraph  (b)(2)(iii)  of 
this  section. 

(B)  The  accumulated  area  of  gaps 
between  the  tank  wall  and  the 
secondary  seal  shall  not  exceed  21.2  cm* 
per  meter  of  tank  diameter,  and  the 
width  of  any  portion  of  any  gap  shall  not 
exceed  1.27  cm. 

(C)  There  are  to  be  no  holes,  tears,  or 
other  openings  in  the  seal  or  seal  fabric. 

(iii)  If  a  failure  that  is  detected  during 
inspections  required  in  paragraph  (b)(1) 
of  §  60.113b(b)  cannot  be  repaired 
within  45  days  and  if  the  vessel  cannot 
be  emptied  within  45  days,  a  30-day 
extension  may  be  requested  from  the 
Administrator  in  the  inspection  report 
required  in  §  60.115b(b)(4).  Such 
extension  request  must  include  a 
demonstration  of  unavailabiUty  of 
alternate  storage  capacity  and  a 
specification  of  a  schedule  that  will 
assure  that  the  control  equipment  will 
be  repaired  or  the  vessel  will  be  emptied 
as  soon  as  possible. 

(5)  Notify  the  Administrator  30  days  in 
advance  of  any  gap  measurements 
required  by  paragraph  (b)(1)  of  this 
section  to  aifford  the  Administrator  the 
opportunity  to  have  an  observer  present. 

(6)  Visually  inspect  the  external 
floating  roof,  the  primary  seal, 
secondary  jeal,  and  fittings  each  time 
the  vessel  is  emptied  and  degassed. 

(i)  If  the  external  floating  roof  has 
defects,  the  primarj'  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or  the 
seal  fabric,  or  the  secondary  seal  has 
holes,  tears,  or  other  openings  in  me    , 
seal  or  the  seal  fabric,  the  owner  or 
operator  shall  repair  the  items  as 
necessary  so  that  none  of  the  conditions 
specified  id  this  paragraph  exist  before 
filling  or  refilling  the  storage  vessel  wth 
VOL. 
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(ii)  For  all  the  inspections  required  by 
paragraph  (b)(6)  of  this  section,  the 
owner  or  operator  shall  notify  the 
Administrator  in  writing  at  least  30  days 
prior  to  the  filling  or  refilling  of  each 
storage  vessel  to  afford  the 
Administrator  the  opportunity  to  inspect 
the  storage  vessel  prior  to  refilling.  If  the 
inspection  required  by  paragraph  (b)(6) 
of  this  section  is  not  planned  and  the 
owner  or  operator  could  not  have 
known  about  the  inspection  30  days  in 
advance  of  refilling  the  tank,  the  owner 
or  operator  shall  notify  the 
Administrator  at  least  7  days  prior  to 
the  refilling  of  the  storage  vessel. 
Notification  shall  be  made  by  telephone 
immediately  followed  by  written 
documentation  demonstrating  why  the 
inspection  was  unplanned. 
Alternatively,  this  notification  including 
the  written  documentation  may  be  made 
in  writing  and  sent  by  express  mail  so 
that  it  is  received  by  the  Administrator 
at  least  7  days  prior  to  the  refilling. 

(c)  The  owner  or  operator  of  each 
source  that  is  equipped  with  a  closed 
vent  system  and  control  device  as 
required  in  §  60.112b  (a)(3)  or  (b)(2) 
(other  than  a  flare)  is  exempt  from  §  60.8 
of  the  General  P>rovisions  and  shall  meet 
the  following  requirements. 

(1)  Submit  for  approval  by  the 
Administrator  as  an  attachment  to  the 
notification  required  by  §  60.7(a)(1)  or.  if 
the  facility  is  exempt  from  §  60.7(a)(1), 
as  an  attachment  to  the  notification 
required  by  §  60.7(i)(2),  an  operating 
plan  containing  the  information  listed 
below. 

(i)  Documentation  demonstrating  that 
the  control  device  will  achieve  the 
required  control  efficiency  during 
maximum  loading  conditions.  This 
documentation  is  to  include  a 
description  of  the  gas  stream  which 
enters  the  control  device,  including  flow 
and  VOC  content  under  varying  liquid 
level  conditions  (dynamic  and  static) 
and  manufacturers  design 
specifications  for  the  control  device.  If 
the  control  device  or  the  closed  vent 
capture  system  receives  vapors,  gases, 
or  liquids  other  than  fuels  from  sources 
that  are  not  designated  sources  under 
this  subpart,  the  efficiency 
demonstration  is  to  include 
consideration  of  all  vapors,  gases,  and 
liquids  received  by  the  closed  vent 
capture  system  and  control  device.  If  an 
enclosed  combustion  device  with  a 
minimum  residence  time  of  0.75  seconds 
and  a  minimum  temperature  of  816  °C  is 
used  to  meet  the  95  percent  requirement, 
documentation  that  those  conditions 
will  exist  is  sufficient  to  meet  the 
requirements  of  this  paragraph. 

(ii)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 


that  the  control  device  will  be  operated 
in  conformance  with  its  design  and  an 
explanation  of  the  criteria  used  for 
selection  of  that  parameter  (or 
parameters). 

(2)  Operate  the  closed  vent  system 
and  control  device  and  monitor  the 
parameters  of  the  closed  vent  system 
and  control  device  in  accordance  with 
the  operating  plan  submitted  to  the 
Administrator  in  accordance  with 
paragraph  {c)(l)  of  this  section,  unless 
the  plan  was  modified  by  the 
Administrator  during  the  review 
process.  In  this  case,  the  modified  plan 
applies. 

(d)  The  owner  or  operator  of  each 
source  that  is  equipped  with  a  closed 
vent  system  and  a  fiare  to  meet  the 
requirements  in  §  60.112b  (a)(3)  or  (b)(2) 
shall  meet  the  requirements  as  specified 
in  the  general  control  device 
requirements,  §  60.18  (e)  and  (f). 

§  60. 11 4b    Alternative  means  of  enrtsslon 
limitation. 

(a)  If,  in  the  Administrators  judgment, 
an  alternative  means  of  emission 
limitation  will  achieve  a  reduction  in 
emissions  at  least  equivalent  to  the 
reduction  in  emissions  achieved  by  any 
requirement  in  §  60.112b,  the 
Administrator  will  publish  in  the 
Federal  Register  a  notice  permitting  the 
use  of  the  alternative  means  for 
purposes  of  compliance  with  that 
requirement. 

(b)  Any  notice  under  paragraph  (a)  of 
this  section  will  be  published  only  after 
notice  and  an  opportunity  for  a  hearing. 

(c)  Any  person  seeking  permission 
under  this  section  shall  submit  to  the 
Administrator  a  written  application 
including: 

(1)  An  actual  emissions  test  that  uses 
a  full-sized  or  scale-model  storage 
vessel  that  accurately  collects  and 
measures  all  VOC  emissions  from  a 
given  control  device  and  that  accurately 
simulates  wind  and  accounts  for  other 
emission  variables  such  as  temperature 
and  barometric  pressure. 

(2)  An  engineering  evaluation  that  the 
Administrator  determines  is  an  accurate 
method  of  determining  equivalence. 

(d)  The  Administrator  may  condition 
the  permission  on  requirements  that 
may  be  necessary  to  ensure  operation 
and  maintenance  to  achieve  the  same 
emissions  reduction  as  specified  in 

§  60.112b. 

§  60. 1 1 5b    Reporting  and  recordkeeping 
requirements. 

The  owner  or  operator  of  each  storage 
vessel  as  specified  in  §  60.112b(a)  shall 
keep  records  and  furnish  reports  as 
required  by  paragraphs  (a),  (b),  or  (c)  of 
this  section  depending  upon  the  control 


equipment  installed  to  meet  the 
requirements  of  §  60.112b.  The  owner  or 
operator  shall  keep  copies  of  all  reports 
and  records  required  by  this  section, 
except  for  the  record  required  by  (c)(1), 
for  at  least  2  years.  The  record  required 
by  (c)(1)  will  be  kept  for  the  life  of  the 
control  equipment. 

(a)  After  installing  control  equipment 
in  accordance  with  §  60.112b(a)(l)  (fixed 
roof  and  interna!  fioating  roof),  the 
owner  or  operator  shall  meet  the 
following  requirements. 

(1)  Furnish  the  Administrator  with  a 
report  that  describes  the  control 
equipment  and  certifies  that  the  control 
equipment  meets  the  specifications  of 

§  60.112b(a){l)  and  §  60.113b(a)(l).  This 
report  shall  be  an  attachment  to  the 
notification  required  by  §  60.7(a)(3). 

(2)  Keep  a  record  of  each  inspection 
performed  as  required  by  §  60.113b 
(a)(1),  (a)(2),  (a)(3),  and  (a)(4).  Each 
record  shall  identify  the  storage  vessel 
on  which  the  inspection  was  performed 
and  shall  contain  the  date  the  vessel 
was  inspected  and  the  observed 
condition  of  each  component  of  the 
control  equipment  (seals,  internal 
floating  roof,  and  fittings). 

(3)  If  any  of  the  conditions  described 
in  §  60.113b(a)(2)  are  detected  during  the 
annual  visual  inspection  required  by 

§  60.113b(a)(2),  a  repori  shall  be 
furnished  to  the  Administrator  within  30 
days  of  the  inspection.  Each  report  shall 
identify  the  storage  vessel,  the  nature  of 
the  defects,  and  the  date  the  storage 
vessel  was  emptied  or  the  nature  of  and 
date  the  repair  was  made. 

(4)  After  each  inspection  required  by 
§  60.113b(a)(3)  that  finds  holes  or  tears 
in  the  seal  or  seal  fabric,  or  defects  in 
the  internal  floating  roof,  or  other 
control  equipment  defects  listed  in 

§  60.113b(a)(3)(ii),  a  repori  shall  be 
furnished  to  the  Administrator  within  30 
days  of  the  inspection.  The  report  shall 
identify  the  storage  vessel  and  the 
reason  it  did  not  meet  the  specifications 
of  §  61.112b(a)(l)  or  §  60.113b(a)(3)  and 
list  each  repair  made. 

(b)  After  installing  control  equipment 
in  accordance  with  §  61.112b(a)(2) 
(external  floating  roof),  the  owner  or 
operator  shall  meet  the  following 
requirements. 

(1)  Furnish  the  Administrator  with  a 
report  that  describes  the  control 
equipment  and  certifies  that  the  control 
equipment  meets  the  specifications  of 

§  60.n2b(a)(2)  and  §  60.113b(b)(2). 
(b)(3),  and  (b)(4).  This  report  shall  be  ar 
attachment  to  the  notification  required 
by  §  60.7(a)(3). 

(2)  Within  60  days  of  performing  the 
seal  gap  measurements  required  bv 

§  60.113b(b)(l),  furnish  the 


114^1  Federal  Register  /  Vol.  52.  No.  67  /  Wednesday.  April  8.  1987  /  Rules  and  Regulations 


Administrator  with  a  report  that 
contains: 

(i)  The  date  of  measurement. 

(ii)  The  raw  data  obtained  in  the 
measurement. 

(iii]  The  calculations  described  in 
§  60.113b  (b)(2)  and  (b)(3). 

(3)  Keep  a  record  of  each  gap 
measurement  performed  as  required  by 
§  60.113b(b).  Each  record  shall  identify 
the  storage  vessel  in  which  the 
measurement  was  performed  and  shall 
contain: 

(i)  The  date  of  measurement. 

(ii)  The  raw  data  obtained  in  the 
measurement. 

(iii)  The  calculations  described  in 
§  60.113b  (b)(2)  and  (b)(3). 

(4)  After  each  seal  gap  measurement 
that  detects  gaps  exceeding  the 
limitations  specified  by  §  60.113b(b)(4). 
submit  a  report  to  the  Administrator 
within  30  days  of  the  inspection.  The 
report  will  identify  the  vessel  and 
contain  the  information  specified  in 
paragraph  (b)(2)  of  this  section  and  the 
date  the  vessel  was  emptied  or  the 
repairs  made  and  date  of  repair. 

(c)  After  installing  control  equipment 
in  accordance  with  §  60.112b  (a)(3)  or 
(b)(1)  (closed  vent  system  and  control 
device  other  than  a  flare),  the  owner  or 
operator  shall  keep  the  following 
records. 

(1)  A  copy  of  the  operating  plan. 

(2)  A  record  of  the  measured  values  of 
the  parameters  monitored  in  accordance 
with  §  60.113b(c)(2). 

(d)  After  installing  a  closed  vent 
system  and  flare  to  comply  with 

§  60.112b,  the  owner  or  operator  shall 
meet  the  following  requirements. 

(1)  A  report  containing  the 
measurements  required  by  §  60.18(f)  (1), 
(2).  (3),  (4),  (5).  and  (6)  shall  be  furnished 
to  the  Administrator  as  required  by 

§  60.8  of  the  General  Provisions.  This 
report  shall  be  submitted  within  6 
months  of  the  initial  start-up  date. 

(2)  Records  shall  be  kept  of  all  periods 
of  operation  during  which  the  flare  pilot 
flame  is  absent. 

(3)  Semiannual  reports  of  all  periods 
recorded  under  §  60.115b(d)(2)  in  which 
the  pilot  flame  was  absent  shall  be 
furnished  to  the  Administrator. 

§  60. 11 6b    Monitoring  of  operations. 

(a)  The  owner  or  operator  shall  keep 
copies  of  all  records  required  by  this 
section,  except  for  the  record  required 
by  paragraph  (b)  of  this  section,  for  at 
least  2  years.  The  record  required  by 
paragraph  (b)  of  this  section  will  be  kept 
for  the  life  of  the  source. 

(b)  The  owner  or  operator  of  each 
storage  vessel  as  specified  in 

§  60.110b(a)  shall  keep  readily 
accessible  records  showing  the 
dimension  of  the  storage  vessel  and  an 
analysis  showing  the  capacity  of  the 
storage  vessel.  Each  storage  vessel  with 


a  design  capacity  less  than  75  m'  is 
subject  to  no  provision  of  this  subpart 
othet  than  those  required  by  this 
paragraph, 
(c)  Except  as  provided  in  paragraphs 

(f)  and  (g)  of  this  section,  the  owner  or 
operator  of  each  storage  vessel  either 
with  a  design  capacity  greater  than  or 
equal  to  151  m'  storing  a  liquid  with  a 
maximum  true  vapor  pressure  greater 
than  or  equal  to  3.5  kPa  or  with  a  design 
capacity  greater  than  or  equal  to  75  m' 
but  l^ss  than  151  m'  storing  a  liquid  with 
a  ma(ximum  true  vapor  pressure  greater 
than  or  equal  to  15.0  kPa  shall  maintain 
a  reOord  of  the  VOL  stored,  the  period  of 
storage,  and  the  maximum  true  vapor 
preslure  of  that  VOL  during  the 
respective  storage  period. 

(dl  Except  as  provided  in  paragraph 

(g)  of  this  section,  the  owner  or  operator 
of  each  storage  vessel  either  with  a 
design  capacity  greater  than  or  equal  to 
151  m'  storing  a  liquid  with  a  maximum 
true  vapor  pressure  that  is  normally  less 
than  5.2  kPa  or  with  a  design  capacity 
greater  than  or  equal  to  75  m^but  less 
than  151  mastering  a  liquid  with  a 
maximum  true  vapor  pressure  that  is 
normally  less  than  27.6  kPa  shall  notify 
the  Administrator  within  30  days  when 
the  maximum  true  vapor  pressure  of  the 
liquid  exceeds  the  respective  maximum 
true  vapor  vapor  pressure  values  for 
each  volume  range. 

(ej  Available  data  on  the  storage 
temferature  may  be  used  to  determine 
the  maximum  true  vapor  pressure  as 
determined  below. 

(1)  For  vessels  operated  above  or 
beloiw  ambient  temperatures,  the 
majoimum  true  vapor  pressure  is 
calculated  based  upon  the  highest 
expected  calendar-month  average  of  the 
storage  temperature.  For  vessels 
operated  at  ambient  temperatures,  the 
maximum  true  vapor  pressure  is 
caldulated  based  upon  the  maximum 
local  monthly  average  ambient 
temperature  as  reported  by  the  National 
Weether  Service. 

(2)  For  crude  oil  or  refined  petroleum 
products  the  vapor  pressure  may  be 
obtained  by  the  following: 

(i)  Available  data  on  the  Reid  vapor 
pressure  and  the  maximum  expected 
storage  temperature  based  on  the 
highest  expected  calendar-month 
average  temperature  of  the  stored 
product  may  be  used  to  determine  the 
maximum  true  vapor  pressure  from 
nomographs  contained  in  API  Bulletin 
25ir  (incorporated  by  reference — see 
§  6017),  unless  the  Administrator 
specifically  requests  that  the  liquid  be 
sarapled,  the  actual  storage  temperature 
determined,  and  the  Reid  vapor  pressure 
determined  from  the  sample(s). 

(iS)  The  true  vapor  pressure  of  each 
type  of  crude  oil  with  a  Reid  vapor 
pressure  less  than  13.8  kPa  or  with 
physical  properties  that  preclude 

I 


determination  by  the  recommended 
method  is  to  be  determined  from 
available  data  and  recorded  if  the 
estimated  maximum  true  vapor  pressure 
is  greater  than  3.5  kPa. 

(3)  For  other  liquids,  the  vapor 
pressure: 

(i)  May  be  obtained  from  standard 
reference  texts,  or 

(ii)  Determined  by  ASTM  Method 
D2879-83  (incorporated  by  reference — 
see  §  60.17):  or 

(iii)  Measured  by  an  appropriate 
method  approved  by  the  Administrator; 
or 

(iv)  Calculated  by  an  appropriate 
method  approved  by  the  Administrator. 

(f)  The  owner  or  operator  of  each 
vessel  storing  a  waste  mixture  of 
indeterminate  or  variable  composition      , 
shall  be  subject  to  the  following 
requirements. 

(1)  Prior  to  the  initial  filling  of  the 
vessel,  the  highest  maximum  true  vapor 
pressure  for  the  range  of  anticipated 
liquid  compositions  to  oe  stored  will  be 
determined  using  the  methods  described 
in  paragraph  (e)  of  this  section. 

(2)  For  vessels  in  which  the  vapor 
pressure  of  the  anticipated  liquid 
composition  is  above  the  cutoff  for  i 
monitoring  but  below  the  cutoff  for 
controls  as  defined  in  §60.112b(a),  an 
initial  physical  test  of  the  vapor 
pressure  is  required:  and  a  physical  test 
at  least  once  every  6  months  thereafter 
is  required  as  determined  by  the 
following  methods: 

(i)  ASTM  Method  D2879-83 
(incorporated  by  reference — see  §  60.17): 
or 

(ii)  ASTM  Method  D323-82 
(incorporated  by  reference — see  §60.17); 
or 

(iii)  As  measured  by  an  appropriate 
method  as  approved  by  the 
Administrator. 

(g)  The  owner  or  operator  of  each 
vessel  equipped  with  a  closed  vent 
system  and  control  device  meeting  the 
specifications  of  §  60.112b  is  exempt 
from  the  requirements  of  paragraphs  (c) 
and  (d)  of  this  section. 

§  60.1 17b    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
Section  111(c)  of  the  Act.  the  authorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  Sections 
60.111b(f)(4).  60.113b(c)(l).  60.114b. 
60.n6b(e)(3)(iii).  60.116b(e)(3)(iv).  and 
60.116b(f)(2)(iii). 

[FR  Doc.  ^7-7520  Filed  4-7-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

31  CFR  Part  103 

Amendments  to  Implementing 
Regulations  Under  ttie  Bank  Secrecy 
Act 

agency:  Office  of  the  Secretary. 

Treasury. 

action:  Final  rule. 

SUMMARV:  The  Bank  Secrecy  Act,  Public 
Law  No.  91-508  (12  U.S.C.  1829b,  12 
U.S.C.  1951  et  seq..  31  U.S.C.  5311  et 
seq.),  empowers  the  Secretary  of  the 
Treasury  to  require  financial  institutions 
to  keep  records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax  and 
regulatory  matters.  On  August  25, 1986, 
Treasury  published  in  the  Federal 
Register  (51  FR  30233)  a  series  of 
proposed  changes  to  the  Bank  Secrecy 
Act  regulations  in  31  CFR  Part  103  in 
order  to  ensure  the  collection  of  needed 
information,  and  to  strengthen 
enforcement  of  the  Act. 

After  review  of  the  many  comments 
received.  Treasury  is  issuing  a  final  rule 
encompassing  all  but  three  of  the 
original  proposals.  One  proposal, 
regarding  exempt  list  customer 
certification  statements,  was  enacted  as 
part  of  the  Anti-Drug  Abuse  Act  of  1986 
and  was  incorporated  into  Part  103  by 
final  rule  dated  December  17, 1986  (51 
FR  45108);  two  proposals,  dealing  with 
the  purchase  of  more  than  $3,000  in 
monetary  instruments,  are  still  under 
consideration  by  Treasury  and  will  be 
the  subject  of  a  separate  notice  to  be 
issued  within  the  next  few  months. 
EFFECTIVE  DATE:  July  7, 1987  for  those 
amendments  to  31  CFR  103.11(e), 
103.26(b)(2),  103.27, 103.33(b), 
103.34(b)(13),  and  103.37.  All  other 
changes  to  Part  103  made  by  this  final 
rule  are  effective  May  8, 1987. 
FOR  FURTHER  INFORMATION  CONTACr 
Jonathan  J.  Rusch,  Director.  Office  of 
Financial  Enforcement,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury,  Room  4320, 
1500  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220,  (202)  566-8022. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Comments 

Over  300  comments,  many  quite 
detailed,  were  received  from  individuals 
and  financial  institutions.  Many  general 
comments  concerned  the  burden  on 
financial  institutions  and  the  costs  of 
compliance  posed  by  the  proposed 
amendments.  The  proposals  to  which 
commenters  objected  most  frequently 


concerned  the  reporting  of  cash 
purchases  of  more  than  $3,000  in 
monetary  instruments,  and  for  new 
recordkeeping  requirements  placed  on 
the  purchase  of  monetary  instruments. 
Because  an  initial  review  of  the 
comments  on  these  proposals  indicates 
that  further  review  of  the  issue  is 
needed  prior  to  promulgation  of  any 
final  mle,  the  proposals  relating  to  the 
cash  purchase  of  more  than  $3,000  in 
monetary  instruments,  the  certification 
requirement  relating  to  those  purchases, 
and  the  new  recordkeeping 
requirements  on  the  purchase  of 
monetary  instruments  are  being  held  in 
abeyance  at  this  time  and  are  not 
included  in  this  final  rule.  Treasury 
anticipates  issuing  a  notice  on  this  issue 
in  the  near  future. 

Several  commenters  also  asserted  that 
the  proposed  rule,  if  adopted,  would  be 
considered  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291.  In 
their  view,  the  proposed  rule  would 
create  significantly  increased 
operational  costs,  high  implementation 
costs,  and  an  ultimate  cost  burden  that 
would  be  imposed  on  consumers.  Many 
of  the  comments  on  this  issue  failed  to 
present  any  substantial  evidence  to 
support  the  assertion,  and  apparently 
misunderstood  the  extent  of  the  burdens 
the  proposed  rule  would  place  upon 
financial  institutions.  The  only  new 
major  substantive  requirements  that  this 
final  rule  imposes  pertain  to  records 
maintained  by  currency  dealers  and 
exchangers,  and  the  majority  of  those 
records  are  ordinary  business  records. 
Moreover,  a  number  of  provisions  in  the 
proposed  rule  have  been  modified  after 
review  of  the  comments  received,  and 
other  provisions  (such  as  the  monetary 
instruments  purchase  provisions)  will  be 
treated  separately  in  a  future  regulatory 
proposal.  Finally,  Treasury  emphasizes 
that  no  provision  in  this  final  rule  will 
obligate  financial  institutions  to 
purchase  computer  hardware  or 
software  to  comply  with  the  revised 
regulations.  In  view  of  these 
considerations,  it  is  the  Department's 
position  that  any  cost  created  by  this 
final  rule  will  be  far  below  the  100 
million  dollar  threshold  for  a  Regulatory 
Impact  Analysis  under  Executive  Order 
12291. 

A  general  discussion  of  the  comments 
and  Treasury  decisions  on  the  various 
proposals  is  presented  below. 

(1)  Expand  the  definition  of  "bank"  to 
include  Edge  Act  corporations:  An 
"Edge"  or  "Agreement"  corporation,  as 
defined  by  12  U.S.C.  611  et  seq.,  is  a 
corporation  organized  in  the  United 
States  for  the  purpose  of  engaging  in 
international  or  foreign  banking,  or  other 
foreign  financial  operations;  such 


institutions  are  supervised  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System.  This  amendment  would  clarify 
that  the  regulations  include  these 
entities.  (Amendment  ^2.] 

As  this  is  merely  a  clarification  that 
comports  with  Treasury's  interpretation 
of  the  present  regulations,  there  was  no 
substantial  discussion  of  this  issue  by 
the  commenters;  it  will  stay  as  drafted. 

(2)  Add  a  new  definition  of  "common 
carrier":  This  new  definition  would 
clarify  the  reporting  responsibilities  for 
currency  and  monetary  instruments  that 
are  transported  into  or  out  of  the  United 
States.  (Amendment  »2.) 

Many  commenters  desired  further 
clarification  and  expressed  a  desire  to 
have  armored  car  services,  such  as 
Brinks,  and  private  messenger  services 
covered  within  the  definition.  Several 
also  suggested  that  the  term 
"undertaken  to  do  so  [supply  services] 
indiscriminately  for  all  persons"  be 
deleted  so  that  companies  that  supply 
services  only  to  banks  could  be  covered. 
The  definition  will  be  clarified  to 
include  institutions  such  as  Brinks  and 
businesses  that  limit  their  clientele  to 
banks.  Private  messenger  services  are 
not  covered  by  the  definition  of 
"common  carrier." 

(3)  Revise  the  definition  of  "financial 
institution"  in  light  of  recent  case  law, 
and  to  inchide  certain  selling  agents  of 
traveler's  checks,  money  orders  and 
similar  instruments:  This  revision  would 
modify  the  definition  to  comport  with 
recent  case  law  defining  financial 
institutions  for  Bank  Secrecy  Act 
purposes,  end  expand  the  definition  to 
include  selling  agents  of  certain 
monetary  instruments  and  all  i 
transmitters  of  funds.  (Amendment  *2.) 

Five  major  issues  were  raised;  (a) 
Many  commenters  felt  that  the  proposed 
definition  of  "check  casher "  was  so 
broad  that  it  would  cover  any  business 
which  cashed  a  check,  even  if  only  an 
incidental  part  of  its  business,  thus 
putting  the  concept  of  exempt  lists  in 
jeopardy;  (b)  some  commenters  wanted 
to  know  what  a  person  "subject  to  State 
or  Federal  banking  supervision"  meant 
and  whether  it  covered  nonbanking 
subsidiaries  of  banking  institutions;  (c) 
some  commenters  wanted  a  clarification 
of  the  term  "transmitter  of  funds;"  (d) 
some  commenters  wanted  to  know  what 
were  "simiilar  instruments"  to  money 
orders  not  already  listed;  and  (e)  some 
commenters  wanted  to  know  the 
significance  of  including  "agents"  in  the 
definition.  In  response  to  these 
comments.  Treasury  notes  that  (a)  the 
term  "check  casher"  has  been  defined 
further  as  someone  engaged  in  the 
business  of  cashing  checks;  (b)  coverage 
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of  those  persons  under  "Stete  or  Federal 
bdnking  supervision"  was  meant  to 
cover  all  other  banking  institutions 
subject  to  examination  by  State  or 
Federal  banking  supervisory  authorities 
not  already  covered  within  the  term 
"financial  institution;"  but  the  term  does 
not  include  nonbanking  subsidiaries, 
even  if  approval  for  the  subsidiary 
initially  must  be  given  by  the  Federal  or 
State  banking  authonty;  (c)  "transmitter 
of  funds,  including  telegraph  companies" 
will  be  replaced  by  language  that  more 
closely  tracks  the  relevant  statute,  31 
U.S.C.  5312:  (d)  the  term  "similar 
instruments"  will  be  deleted;  and  (e)  the 
term  "agent"  was  added  in  order  to 
make  this  definition  consistent  with  the 
others  in  section  103.11. 

(4)  Clarify  and  expand  the  definition 
of  "monetary  instruments"  to  include 
promissory  notes,  checks  made  out  to 
fictitious  payees,  and  certain  other 
types  of  checks:  These  substantive 
changes  were  proposed  because 
enforcement  experience  indicated  that 
certain  cashiers  checks  and  checks 
made  out  to  fictitious  payees  were  being 
used  for  money  laundering,  but  arguably 
were  not  subject  to  current  reporting 
requirements.  Other  amendments  to  the 
definition  were  intended  to  clarify  the 
regulations.  (Amendment  «2.) 

The  major  issues  raised  were  (a)  the 
use  of  the  term  "fictitious  payee"  and 
the  near  impossibility  of  a  bank  to 
determine  when  a  check  is  made  out  to 
a  "fictitious  payee:"  (b)  the  use  of  the 
term  "promissory  note"  and  concern  as 
to  its  scope;  (c)  a  request  that  the  term 
"traveler's  checks"  be  clarified  to 
dnscribe  the  different  ways  that  a 
travelers  check  could  be  considered  to 
be  in  bearer  form;  and  (d)  clarification 
of  the  term  "endorsed  without 
restriction."  Treasury  has  changed  the 
definition  in  the  final  rule  to  clarify  that 
Iho  term  "fictitious  payee"  is  applicable 
only  for  the  purposes  of  §  103.23.  The 
issue  would  arise  only  in  the  rare  case 
where  a  bank  has  to  file  a  report  under 
§  103.23,  such  as  when  the  bank  sends 
or  receives  funds  from  outside  the 
United  States  by  other  than  common 
carrier,  and  the  bank  knew  at  the  time  it 
filed  the  report  that  the  payee  was 
fictitious.  The  term  "promissory  note" 
refers  to  the  UCC  definition  of  that  term. 
Treasury  has  not  changed  the  definition 
of  "traveler's  check  "  because  the 
dt;finition  of  "monetary  instrument" 
clearly  states  that  the  instrument  in 
question,  whether  personal  check, 
traveler's  check,  etc.,  must  be  in  such  a 
form  that  title  would  pass  upon  delivery: 
accordingly,  that  definition  need  not 
include  separate  descriptions  of  the 
circumstances  in  which  these 


instruments  could  be  considered  to  be  in 
bearer  form.  The  term  "endorsed 
without  restriction"  is  included  as  an 
example  of  how  an  instrument  can  be 
considered  to  be  in  bearer  form;  it  does 
not  need  to  be  clarified  further.  The  final 
rule  also  clarifies  in  the  definition  the 
difference  between  incomplete 
instruments  and  negotiable  instruments, 
a  distinction  that  previously  was  not  as 
clear. 

(5)  Add  a  new  definition  for 
"transition  account"  and  insert  it  in 
place  of  the  deleted  term  "demand 
deposit  account"  wherever  it  appears  in 
the  Part:  This  new  term  would  combine 
currently  covered  demand  deposit 
accounts  with  recently  developed 
money  market  and  NOW  accounts, 
which  have  many  of  the  same 
characteristics  as  demand  deposit 
accounts.  (Amendments  -2  &  3.) 

There  were  few  comments.  One 
commenter  requested  clarification  of  the 
status  of  accounts  that  are  not  subject  to 
withdrawal  by  check.  As  long  as 
withdrawals  are  by  some  form  of 
negotiable  order,  the  accounts  are 
covered  under  this  definition.  The 
proposal  is  adopted  as  drafted  without 
change. 

(6)  Add  a  new  definition  for  "business 
day":  This  amendment  would  provide 
that  the  term  "business  day"  for  banks 
means  banking  day.  (Amendment  #2.) 

Many  commenters  wanted  further 
clarification  of  the  proposed  definition, 
pointing  out  that  the  hours  the  bank  is 
open  to  the  public  are  not  necessarily 
the  same  as  the  hours  the  bank  might  be 
open  for  other  purposes.  Several 
commenters  suggested  that  the 
definition  refer  to  the  day  that  the 
transaction  is  posted  to  the  customer's 
account.  Treasury  has  adopted  that 
suggestion,  and  has  revised  the 
definition  of  "business  day"  to  mean 
that  day.  as  normally  communicated  to 
depository  customers  (such  as  by  teller 
window  sign),  on  which  the  bank 
routinely  posts  a  particular  transaction 
to  its  customer's  account. 

(7)  Clarify  that  financial  institutions 
must  report  multiple,  same-day  currency 
transactions  of  which  they  are  aware 
that  total  more  than  $10,000:  This 
amendment  would  codify  the  CTR  Form 
4789  instruction  that  currently  requires 
financial  institutions  to  report  multiple, 
same-day  transactions  of  which  they  are 
aware  that  are  by  or  on  behalf  of  any 
person  and  total  more  than  $10,000.  As 
indicated  above,  this  would  not  impose 
any  new  burden  on  financial  institutions 
to  adopt  or  purchase  systems  to  reveal 
the  existence  of  multiple,  same-day 
trtinsactions.  (Amendment  «4.) 


A  majority  of  the  comments  expressed 
concern  about  this  proposal.  Thsse 
comments  were  devoted  largely  to  two 
issues:  the  meaning  of  the  term  "aware" 
in  discussing  the  scienter  element  in 
reporting  transactions;  and  the  extent  to 
which  banks  would  have  to  adopt  or 
purchase  new  systems  to  capture 
currency  transaction  data  if  their 
present  systems  cannot  do  so.  In  order 
to  clarify  the  requirement.  Treasury  has 
changed  the  term  "is  aware"  to  "has 
knowledge."  This  term  means 
knowledge  on  the  part  of  a  partner, 
director,  officer  or  employee  of  a 
financial  institution,  or  on  the  part  of 
any  existing  system  at  the  institution 
that  permits  it  to  aggregate  transactions. 

"Knowledge,"  as  used  in  the  final  rule, 
clearly  includes  the  concept  of  "willful 
blindness"  as  well.  See  United  States  v. 
Jewell,  532  F.  2d  697  {9th  Cir.),  cert, 
denied.  426  U.S.  951  (1976).  This  concept 
applies  to  a  person  who  has  deliberately 
avoided  positive  knowledge;  that  is.  "if 
a  person  has  his  suspicion  aroused  but 
then  deliberately  omits  to  make  further 
inquiries,  because  he  wishes  to  remain 
in  ignorance,  he  is  deemed  to  have 
knowledge."  Jewell  at  700.  If  a  financial 
institution  suspects  someone  may  be 
structuring  transactions  in  order  to 
avoid  the  filling  out  of  a  record  or  report, 
but  deliberately  refuses  to  ask  questions 
because  if  wishes  to  remain  ignorant 
and  therefore,  "innocent,"  the  financial 
institution  will  be  deemed  to  have 
knowledge  for  purposes  of  assessing 
liability  under  the  Bank  Secrecy  Act. 

Treasury  emphasizes  that  this 
regulation  does  not  require  institutions 
to  adopt  or  purchase  new  systems: 
however  if  and  when  financial 
institutions  are  considering  the  purchase 
of  new  computer  systems,  software  or 
recordkeeping  methods.  Treasury  urges 
that  they  consider  the  systems'  ability  to 
aggregate.  Therefore,  if  a  bank's  existing 
system  provides  its  officers  or 
employees  with  information  on 
transactions  that  may  require  reporting 
as  aggregated  transactions,  that  bank 
must  make  use  of  that  system  to  comply 
with  the  reporting  requirements  of  the 
Bank  Secrecy  Act,  but  need  not  adopt  or 
purchase  enhancements  to  increase  that 
system's  capability  to  identify  multiple 
related  transactions. 

The  commenters  also  raised  the 
question  of  deposits  and  withdrawals 
accomplished  through  the  use  of  night 
depository  slots  or  automatic  teller 
machines  (ATMs).  Treasury  realizes 
that  there  is  not  a  teller  physically 
present  when  these  transactions  take 
place;  however,  when  these  transactions 
are  later  processed  by  a  teller,  if  the 
teller  (or  the  system)  has  knowledge  that 
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an  aggregated  deposit  or  withdrawal 
has  taken  place,  then  there  is  a  duty  to 
file  a  Form  4789  under  this  section. 
Commenters  also  wished  to  know 
whether  the  term  "by  or  on  behalf  of 
any  person"  in  the  aggregation 
requirement  required  institutions  to 
track  multiple  transactions  to  one 
specific  account,  even  if  made  by  more 
than  one  person,  or  to  track  transactions 
by  one  person  making  deposits/ 
withdrawals  in  reportable  amounts  to  or 
from  several  accounts.  As  long  as  "a 
transaction  in  currency  of  more  than 
$10,000"  has  occurred,  it  does  not  matter 
if  it  was  done  by  one  person  with  one 
account,  several  persons  with  the  same 
account,  or  one  person  with  several 
accounts.  Examples  of  reportable 
transactions  would  be  two  people 
depositing  more  than  $10,000  in  one 
account,  though  neither  deposited  a 
reportable  amount,  or  one  person 
making  a  deposit  of  more  than  $10,000, 
but  depositing  the  money  in  more  than 
one  account.  Obviously,  the  regulations 
cover  more  than  activity  tied  to  a 
particular  account.  Reportable 
transactions  need  not.  and  often  do  not, 
involve  an  account  at  all.  Finally, 
Treasury  also  wishes  to  reiterate  that 
"cash  in  or  cash  out  totalling  more  than 
$10,000"  means  the  total  of  all  deposits 
or  the  total  of  all  withdrawals.  Deposits 
and  withdrawals  are  not  to  be 
aggregated  together  for  purposes  of  the 
Bank  Secrecy  Act.  However,  the  total  of 
all  deposits  or  the  total  of  all 
withdrawals  during  a  particular 
business  day  should  be  aggregated  in 
order  to  determine  if  a  reportable 
deposit  or  withdrawal  limit  has  been 
reached. 

(3)  Require  banks  to  obtain  signed 
statements  from  their  customers 
attesting  to  the  basis  for  their  exemption 
from  the  currency  transaction  reporting 
requirements:  (Amendment  #4.) 

Subtitle  H  of  Title  I  of  the  Anti-Drug 
Abuse  Act  of  1986  (Pub.  L.  No.  99-570). 
the  "Money  Laundering  Control  Act  of 
1986,"  contained  an  amendment 
substantially  similar  to  this  proposal.  By 
final  rule  dated  December  17, 1986  (51 
FR  45108),  the  Treasury  Department 
issued  a  final  rule  incorporating  this 
statutory  requirement  into  Part  103  for 
all  exemptions  granted  after  October  27. 
1986,  the  effective  date  of  the  legislation. 

(9)  Permit  banks  to  exempt  from  the 
currency  transaction  reporting 
requirement  deposits  by  certain  public 
utilities  and  commercial  passenger 
carriers:  This  proposed  amendment  to 
the  exemption  procedure  would  permit 
banks  to  exempt  cash  deposits  by 
certain  public  utilities  and  commercial 
passenger  carriers.  (Amendment  ?*4.) 


Most  commenters  approved  of  the 
proposal,  and  requested  that  the 
restrictions  be  lifted  which  limited  the 
public  utilities  to  govemmentally 
supervised  utilities,  and  the  passenger 
carriers  to  those  whose  stock  is  publicly 
traded.  After  consideration.  Treasury  is 
dropping  the  restrictions  and  expanding 
the  exemption  to  include  all  passenger 
carriers  and  public  utilities. 

(10)  Clarify  the  prohibition  on 
exempting  automobile,  boat  and 
airplane  dealerships:  This  proposed 
amendment  would  clarify  that  no  motor 
vehicle  dealership  (including,  but  not 
limited  to,  motorcycle,  recreational 
vehicle,  and  farm  equipment  dealers), 
may  be  exempted  from  the  currency 
reporting  requirements.  (Amendment 
#4.) 

There  was  considerable  confusion 
about  use  of  the  term  "conveyance." 
After  consideration  of  the  comments,  it 
is  being  dropped  from  the  final  rule, 
since  it  seemed  to  confuse  the  issue 
more  than  clarify  it.  Several  comments 
were  received  concerning  other  exempt 
issues.  Several  commenters  wanted  the 
exemption  privilege  extended  to  other 
entities  such  as  retail  sellers  of  services 
or  foreign  businesses.  Others  wished  the 
governmental  entity  exemption  to  be 
clarified,  and  some  wished  deletion  of 
the  requirement  to  report  transactions 
with  fweign  correspondent  banks.  The 
question  of  expansion  of  the  exemption 
privilege  was  not  a  matter  at  issue  in 
this  proposal.  Also,  Treasury  feels  that 
the  governmental  entity  exemption  is 
sufficiently  clear  as  written.  However, 
Treasury  is  clarifying  the  exemption 
privilege  as  it  applies  to  check  cashing 
services  in  order  to  resolve  an  internal 
inconsistency  in  §  103.22.  Finally,  some 
comm«nters  raised  operational 
difficulties  with  the  requirement  that  a 
centralized  exempt  list  be  maintained. 
These  commenters  should  be  aware  that 
the  requirement  to  maintain  a 
centralized  list  is  not  a  new 
requirement,  as  it  is  presently  required 
under3lCFR  103.22(f). 

[11]  Revise  the  procedures  for  filing 
all  reports  and  for  recording  foreign 
financial  accounts:  This  amendment 
would  update  and  clarify  the  procedures 
for  filing  all  reports,  and  for  keeping 
records  of  interests  in  foreign  financial 
accounts.  All  reports  previously  subject 
to  filing  within  30  days  would  be  filed 
withio  15  days  of  the  reportable  event  or 
the  request  for  the  report,  whichever  is 
applicable.  (Amendments  #5,  6  *  8.) 

Many  commenters  wanted  a  universal 
30  day  filing  date;  a  few  commenters 
were  under  the  mistaken  impression 
that  the  CTR  filing  deadline  was 
presMitly  30  days  instead  of  15.  Many 


complained  about  the  retention  of 
original  records,  not  copies,  of  the  Form 
4789.  Some  commenters  also  wanted  the 
forms  published  for  comments.  The  only 
changes  proposed  for  31  CFR  103.26 
were  to  change  the  date  for  filing  the 
Form  4790  (CMIR)  to  15  days  after 
receipt  of  the  currency  or  monetary 
instruments,  and  to  require  that  any 
exempt  list  information  requested  by 
Treasury  under  31  CFR  103.22(g)  be 
submitted  within  15  days.  After  review 
of  the  comments,  Treasury  is  retaining 
the  proposal  as  originally  drafted.  As  for 
publishing  forms  for  public  comment, 
information  contained  on  the  forms        ' 
originally  is  specified  in  regulations 
which  have  been  published  for  notice 
and  comment.  There  is  no  need  to 
publish  proposed  forms  and  request 
comments  on  an  issue  for  which 
comment  had  already  been  solicited. 
Treasury,  however,  always  is  open  to 
any  written  comments  from  institutions 
that  may  have  difficulty  dealing  with  a 
specific  Treasury  form. 

A  few  questions  were  raised  about  the 
foreign  financial  report  itself;  one  bank 
wanted  an  assurance  that  employees 
authorized  to  sign  ex  officio  on  accounts 
were  not  required  to  file  the  reports. 
Another  coBimenter  wanted  to  assure 
that  its  international  interbank  transfer 
accounts  ("nostro  accounts")  also  were 
not  included.  Employees  authorized  to 
sign  on  accounts  are  not  required  to  file 
a  report  unless  they  have  a  personal 
financial  interest  in  the  account. 
Additionally,  nostro  accounts  are  not 
subject  to  tihe  foreign  financial  account 
report,  but  are  subject  to  the  Forms  4789 
and  4790  requirements, 

(12)  Require  that  customer 
identification  be  verified  by  document 
examination:  This  amendment  would 
address  a  compliance  problem  Treasury 
identified  with  financial  institutions  that 
reported  insufficient  information  on 
Forms  4789  to  show  proper  identification 
of  customers.  This  amendment  would 
require  financial  institutions  to  exercise 
no  less  care  in  identifying  the 
individuals  conducting  reportable 
transactions  than  they  do  when 
identifying  nondepositors  cashing 
checks.  Signature  cards  alone  would  not 
satisfy  the  identification  requirement. 
(Amendment  #7.) 

This  was  a  major  target  for 
commenters,  centering  mainly  on  the 
proposal's  impact  on  customer  services 
and  customer  relations  problems.  Many 
banks  said  that  they  verify  the  identity 
of  a  customer  when  opening  an  account, 
and  that  they  therefore  should  be 
permitted  to  rely  on  a  signature  card 
when  filling  out  a  Form  4789.  Other 
commenters  raised  the  issue  of  whether 


Federal  Register  /  Vol.  52.  No.  67  /  Wednesday.  April  8.  1987  /  Rules  and  Regulations 


11439 


they  must  refuse  a  transaction  if  the 
customer  refuses  to  supply  the 
identification,  while  others  wanted  fo 
know  to  what  extent  the  bank  could  rely 
on  the  identification  actually  produced. 
Finally,  some  commenters  wanted 
clarification  of  when  a  report  "may  be 
required"  for  purposes  of  obtaining  the 
required  information.  After  review  of  the 
comments.  Treasury  has  altered  the 
original  proposal  to  permit  banks  that 
have  obtained  sufficient  identifying 
information  from  the  customer  when 
opening  the  account,  and  that  have 
noted  that  specific  informaton  on  the 
signature  card,  to  refer  to  the  customer's 
signature  card  in  filling  out  the  Form 
4789.  Only  specific  identifying 
information,  i.e.,  a  driver's  license  or 
credit  card  number,  may  be  used  on  the 
Form  4789;  the  notation  "known 
customer"  or  "signature  card  on  file" 
still  is  not  permitted.  A  conforming 
amendment  provides  that  the  signature 
card  need  not  be  consulted  prior  to 
conducting  the  transaction.  Other 
foreign  identity  requirements  are  being 
clarified  by  specifying  a  foreign  driver's 
license  with  a  listed  residence  as  an 
example  of  an  acceptable  document 
proving  identity.  The  term  "may  be 
required"  has  been  deleted.  While 
Treasury  has  not  taken  the  position  that 
a  financial  institution  must  refuse  a 
transaction  if  a  customer  refuses  to 
supply  sufficient  identifying  information, 
it  reminds  financial  institutions  that 
§  103.26(a)  of  the  regulations  already 
obligates  a  financial  institution  to  file 
complete  and  accurate  Forms  4789  on  all 
reportable  transactions.  Financial 
institutions  should  treat  the 
identification  of  persons  conducting 
reportable  transactions,  whether  or  not 
account  holders,  with  as  much  care  as 
they  would  treat  the  identification  of 
nondeposifors  who  cash  checks. 

(13)  Limit  financial  institution 
recordkeeping  requirements  to 
extensions  of  credit  exceeding  $10,000 
instead  of  $5,000:  This  amendment 
would  eliminate  this  recordkeeping 
requirement  since  it  is  no  longer  justified 
by  the  usefulness  of  the  information 
retained.  (Amendment  »9.) 

There  was  no  dissent  on  this  point. 
The  proposal  will  stay  as  originally 
drafted. 

(14)  Expand  financial  institution 
recordkeeping  requirements  to  include 
incoming  as  well  as  outgoing 
transactions  with  persons,  accounts  or 
places  outside  the  United  States:  This 
amendment  was  proposed  to  respond  to 
increasingly  sophisticated  international 
financial  schemes,  and  would  require 
that  recordkeeping  cover  incoming  as 
well  as  outgoing  transactions,  including 


transactions  that  are  later  cancelled  or 
not  completed  for  any  reason. 
(Amendment  «9.) 

There  was  major  opposition  on  the 
requirement  to  retain  records  on 
transactions  later  cancelled,  mostly 
focusing  on  the  fact  that  few  banks 
recorded  nonevents,  and  that  therefore 
their  systems  would  not  capture  this 
information.  The  regulation  will  be 
clarified  in  order  to  require  that  only 
where  a  record  ordinarily  was  made  of 
an  order  later  cancelled  should  that 
record  be  retained. 

(15)  Revise  additional  recordkeeping 
requirements  for  banks,  casinos  and 
brokers  or  dealers  in  securities  to 
simplify  the  procedures  for  recording 
taxpayer  identification  numbers,  and 
require  those  financial  institutions  to 
keep  lists  of  all  persons  from  whom 
taxpayer  identification  numbers  have 
not  been  obtained:  This  amendment 
would  replace  the  current  exemption 
provisions  in  §§  103.34, 103.35  and 
103.36  regarding  taxpayer  identification 
numbers  (TINs)  with  a  simpler 
requirement  in  section  103.38(c)  that  a 
list  be  maintained  of  all  persons  from 
whom  a  taxpayer  identification  number 
is  not  obtained.  Similar  procedures 
would  be  incorporated  in  the  new 
additional  recordkeeping  requirements 
for  foreign  currency  exchanges. 
(Amendments  srio,  12. 13, 14  &  15.) 

There  was  major  opposition  to  this 
requirement,  centering  on:  (a)  What  is 
considered  a  "financial  interest"  in  the 
account  for  the  purposes  of  obtaining 
the  TIN  of  every  person  who  has  a 
financial  interest  in  an  account:  (b)  a 
conflict  with  the  regulation  in  proposed 
§  103.38  (and  present  §  103.34(a)(4))  that 
directs  adherences  to  IRS  rules,  which 
require  the  retention  of  one  TIN;  (c)  the 
possible  retroactivity  of  the  requirement; 
(d)  possible  costly  recordkeeping  and 
computer  system  changes;  (e)  the 
ambiguity  as  to  which  accounts  are 
included  in  the  new  requirement;  and  (f) 
the  problem  of  obtaining  all  of  the  TINs 
when  not  all  the  parlies  are  present  at 
the  time  of  the  transaction.  After  review 
of  the  comments,  Treasury  has  decided 
to  retain  the  requirement,  consistent 
with  IRS  rules,  that  only  one  TIN  be 
obtained,  instead  of  creating  two 
different  sets  of  requirements  for 
obtaining  TINs.  The  proposal  also  had 
eliminated  the  45-day  grace  period  to 
obtain  the  TIN.  Treasury  has  decided  to 
retain  a  grace  period,  but  to  reduce  it  to 
30  days  to  be  more  consistent  with  IRS 
TIN  rules.  In  addition.  Treasury  will 
retain  the  requirement  contained  in  the 
proposal  that  additional  identifying 
information  be  acquired  from  those  non- 
resident aliens  subject  to  the  TIN  rules. 


and  to  use  the  TIN  rules  for  securities 
and  brokers  as  a  guide  to  formulating 
TIN  rules  for  currency  dealers  and 
exchangers. 

(16)  Clarify  that  additional 
recordkeeping  requirements  for  banks 
include  deposit  slips  and  credit  tickets: 
This  amendment  would  clarify  that 
deposit  slips  and  credit  tickets  should  be 
retained  as  part  of  the  paper  trail 
already  required  by  §  103.34  to  be 
recorded,  and  that  such  records  must 
stipulate  whether  transactions  involve 
currency.  (Amendment  »11.).  There  was 
a  great  deal  of  opposition,  centering 
primarily  on:  a)  banks  that  do  not  have  a 
currency  line  on  their  deposit  slips;  b) 
businesses  that  merely  submit  a  register 
tape  with  the  deposit  and  do  not 
individually  list  all  items;  c)  retention  of 
the  original  as  opposed  to  copies  or 
microfilm;  d)  the  SlOO  minimum  for 
retention  of  the  deposit  slips,  which 
many  banks  felt  was  too  small;  and  e) 
various  storage  problems. 

The  regulation  presently  in  effect 
provides  that  copies  may  be  kept  of  any 
required  documents;  the  proposed 
change  does  not  alter  this.  This 
minimum  amount  will  stay  at  SlOO.  in 
order  to  maintain  the  consistency  and 
uniformity  of  the  recordkeeping 
requirements  for  banks.  Treasury  again 
notes  that  the  originals  of  these  slips 
need  not  be  kept;  copies  will  suffice.  The 
proposal  that  the  individual  deposited 
items  be  listed  on  the  slip  will  be 
deleted.  The  deletion  was  made  so  that 
businesses  that  merely  attach  a  register 
tape  to  a  deposit  slip  to  indicate  the 
total  amount  deposited  would  not  have 
to  fill  out  a  large  number  of  deposit 
slips.  The  requirement  that  a  bank  be 
able  to  reconstruct  a  deposit  has  not 
been  altered. 

(17)  Require  foreign  currency  dealers 
to  keep  certain  additional  records: 
Treasury's  enforcement  experience 
indicates  that  foreign  currency  dealers 
are  an  increasingly  important 
component  of  sophisticated  money 
laundering  and  tax  evasion  schemes  and 
currently  are  subject  to  little  or  no 
oversight  other  than  under  the  Bank 
Secrecy  Act.  (Amendment  #14.) 

The  comments  received  in  response  to 
this  proposal  centered  on  the  low 
reporting  threshold  of  S500,  and  the 
request  for  a  definition  of  a  "foreign 
currency  dealer,"  with  a  specific 
exemption  for  banks.  After  review  of  the 
comments,  it  was  decided  to  amend  the 
regulation  to  change  its  heading  to 
"currency  dealer  or  exchanger"  in  order 
to  be  consistent  with  the  statute,  and  to 
define  "currency  dealer  or  exchanger"  in 
the  definition  section  (31  CFR  103.11)  as 
one  engaged  in  business  as  such.  Banks 


Federal  Register  /  Vol.  52.  No.  67  /  Wednesday.  April  8.  1987  /  Rules  anii  Regulations 


will  be  specifically  exempted,  as  they 
already  are  subject  to  detailed 
recordkeeping  requirements  under  Part 
103.  Additionally,  the  threshold 
reporting  amount  will  be  raised  to 
SI. 000,  and  the  term  "air  express"  will 
be  changed  to  "common  carrier"  in 
order  to  make  the  terminology 
consistent  with  the  rest  of  the  Part 

(18)  Establish  a  uniform  minimum 
retention  period  for  transaction  account 
records:  Under  present  regulations,  bank 
records  required  to  reconstruct  deposits 
to  demand  deposit  accounts  can  be 
destroyed  two  years  after  the 
transaction.  However,  the  constraints 
placed  on  the  Department  by  the  two- 
year  retention  period  have  made  it 
extremely  difficult  to  document 
violations  for  more  than  one  year  with 
deposit  records.  The  amendment  to  the 
record  retention  period  was  proposed  to 
alleviate  this  proialem  and  make  the 
deposit  record  retention  period 
consistent  with  the  five-year  retention 
requirement  for  the  other  records 
required  by  Part  103.  [Amendment  #15.) 

There  was  major  opposition  to  this 
proposal,  mainly  as  to  the  increaaed 
costs  associated  with  compliance  and 
storage  problems.  Many  also  questioned 
the  law  enforcement  utility  of  an 
increased  retention  period  for  these 
deposit  records.  As  Treasury  still  feels 
that  the  constraarts  imposed  on  the 
Department  by  the  two-year  retention 
period  make  it  difficult  to  document 
Bank  Secrecy  Act  violations  and  tax 
and  related  financial  crimes,  the 
regulation  will  remain  as  drafted. 
Additionally,  some  comment er»  also 
wrote  of  the  difficulty  of  retention  of 
proof  tapes.  The  regulation  does  not 
specifically  require  retention  of  proof 
tapes,  the  preamble  in  the  Notice  of 
Proposed  Rulemaking  merely  mentioned 
proof  tapes  as  the  type  of  record  which 
might  be  maintained  by  the  bank  to  be 
able  to  reconstruct  transactions  at  a 
later  date. 

(19)  Clarify  the  overall  Bank  Secrecy 
Act  enforcement  and  compliance 
authority  of  the  Assistant  Secretary 
(Enforcement):  replace  references  to 
-Administrator"  of  the  NCUA  with 
"Chairman  of  the  Board;"  delegate 
certain  examination  authority  to  the 
Commissioner,  Internal  Revenae 
Service:  specify  the  criminal 
investigatory  responsibilities  of  the 
Commissioners  of  Customs  and  Internal 
Revenue:  and  specify  the  requirement 
for  periodic  reports  to  the  Assistant 
Secretary  (Enforcement}:  These 
amendments  would:  (1)  Restate  the 
overall  responsibility  of  the  Assistant 
Secretary  for  implementation  and 
administration  of  Bank  Secrecy  Act 


reporting  and  recordkeeping 
requirements;  (2)  update  regulatory 
language  to  reflect  the  recent  change  in 
the  Assistant  Secretary's  title  from 
"(Enforcement  &  Operations)"  to 
"(Enforcement);"  (3)  correct  a  technical 
error  in  the  delegations  of  Bank  Secrecy 
Act  compliance  responsibility;  (4) 
delegate  to  the  Commissioner  of  Internal 
Revenue  responsibility  for  the  criminal 
investigation  of  all  violations  of  Part  103 
other  than  section  103.23;  (5)  restate 
existing  delegations  of  investigatory 
responsibility;  and  (6)  restate  the 
requirement  of  periodic  reports  to  the 
Assistant  Secretary  by  agencies  to 
which  BSA  compliance  responsibility 
has  beOT  delegated.  (Amendment  #16.) 

No  real  substantive  issues  were 
raised,  although  one  commenter 
questioned  changing  the  term 
"responsibility  for  assuring  comphance" 
to  "authority  for  assuring  compliance." 
Further  clarification  is  being 
accomplished  in  the  final  rule  by 
changing  the  introductory  wording  in 
§  103.46(b)  to  "Authority  to  examine 
institutions  to  determine  their 
compliance  with  the  provisions  of  this 
part  is  delegated  as  follows:".  New 
language  also  is  being  added  to  the 
section  to  incorporate  the  clarification  in 
the  Anti-Drug  Abuse  Act  concerning 
what  documents  may  be  reviewed  in  a 
Bank  Secrecy  Act  investigation.  Finally. 
the  Department's  exclusive  authority  to 
impose  civil  penalties  under  the  Bank 
Secrecy  Act  will  be  specifically  stated, 
as  will  an  assurance  that  a  bank 
supervisory  agency  may  report  specific 
violations  of  the  Act  to  the  Department 
at  any  time. 

(20)  Correct  the  civil  penalty  amount 
that  can  be  assessed  for  wrillful 
violations  of  the  recordkeeping 
requirements  of  this  Part:  This 
amendment  corrects  a  technical  error  in 
the  regulations  that  implemented  the 
increase  in  civil  penalty  amount  made 
by  the  Comprehensive  Crime  Control 
Act  of  1984.  (Amendment  #17.) 

In  order  to  keep  the  regulations  as 
current  as  possible,  the  amendments  to 
the  civil  penalty  amounts  now  reflect 
civil  penalties  applicable  to  pre-1984 
violations,  civil  penalties  applicable  to 
violations  between  October  1984  and 
October  1988  under  the  Comprehensive 
Crime  Control  Act,  and  civil  penalties 
for  violations  after  October  1988  under 
the  Anti-Drug  Abuse  Act  of  1986.  A  few 
comraenters  wished  to  have  Treasury 
anno«nce  a  "safe  harbor"  of  allowable 
civil  f  iolations  of  the  regulations  prior  to 
assessing  penalties.  Treasury  has  been 
given  the  authority  and  responsibility  to 
enforce  the  Bank  Secrecy  Act,  and 
intends  to  do  so  to  the  fullest  extent 


possible.  There  will  be  no  "safe  harbor" 
of  allowable  violations. 

(21)  A  new  section  is  being  added  to 
reference  the  new  violation  relating  to 
the  structuring  of  transactions:  This 
amendment  merely  incorporates  into  the 
regulations  Ae  new  statutory  violation 
of  structoring  currency  transactions  in 
order  to  avoid  the  reporting 
requirements  of  the  Bank  Secrecy  Act. 
An  addition  also  is  being  made  to  the 
civil  penalty  section  to  reference  civil 
penalties  for  structuring  transactions. 
(Amendments  #17  &  18.) 

In  addition,  readers  should  note  that 
due  to  the  passage  of  the  Government 
Securities  Act,  Pub.  L.  99-571,  October 
28, 1986,  the  Securities  Exchange  Act  of 
1934  has  been  amended  to  require 
government  securities  brokers  and 
dealers  to  register  with  the  Securities 
and  Exchange  Commission  beginning 
July  25, 1987.  Those  government 
securities  brokers  and  dealers  presently 
not  reqistered  with  the  SEC  will  be 
required  to  do  so,  and  therefore  also  will 
be  subject  to  Part  103  Bank  Secrecy  Act 
regulations  by  virtue  of  the  definition  of 
"broker  or  dealer  in  securities"  in  31 
CFR  103.11(b). 

Finally,  because  of  the  changes  in  the 
Bank  Secrecy  Act  regulations  that  this 
final  rule  will  effect,  financial  | 

institutions  may  recognize  some 
inconsistencies  between  the  provisions 
of  the  regulations,  as  revised,  and  the 
instructions  on  the  current  version  of 
Form  4789.  Although  Treasury  will  need 
tn  revise  the  Form  4789  instructions  to 
take  the  regulatory  changes  into 
account,  financial  institutions  are 
advised  in  the  interim  that  in  the  event 
of  conflict  or  inconsistency  between  a 
provision  of  the  regulations  and  the 
Form  4789  Instructions,  the  regulatory 
provisions  shall  control. 

Executive  Order  12291 

This  final  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
It  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  it  is  hereby  certified  that  this 
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final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most  of  the 
recordkeeping  and  reporting 
requirements  imposed  by  this  final  rule 
concern  information  already  found  in 
routine  business  records.  To  the  extent 
an  affected  financial  institution  has 
prudent  record  retention  practices,  it 
will  already  be  retaining  a  substantial 
portion  of  the  information  identified  in 
this  proposed  regulation. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  mandated  by  this  final  rule 
have  been  reviewed  and  approved  by 
the  Office  of  Management  and  Budget 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  (0MB  Control  No.  1505- 
0063.) 

Drafting  Information 

The  principal  authors  of  this 
document  are  the  Office  of  the  Assistant 
General  Counsel  (Enforcement),  and  the 
Office  of  Financial  Enforcement, 
Department  of  the  Treasury. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies),  Banks  and  banking.  Currency, 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

PART  103— [AMENDED] 
Amendment 

31  CFR  Part  103  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  103  is 
revised  to  read  as  follows: 

Authority:  Sec.  21  of  the  Federal  Deposit 
Insurance  Act,  Pub.  L.  91-508,  Title  I,  84  Stat. 
1114, 1116  (12  U.S.C.  1829b,  1951-9);  and  the 
Currency  and  Foreign  Transactions  Reporting 
Act,  Pub.  L  91-508,  Title  11,  84  Stat.  1118,  as 
amended  (31  U.S.C.  5311-24). 

2.  Section  103.11  is  revised  to  read  as 
follows: 

§  1 03. 1 1    Meaning  of  terms. 

When  used  in  this  part  and  in  forms 
prescribed  under  this  part,  where  not 
otherwise  distinctly  expressed  or 
manifestly  incompatible  with  the  intent 
thereof,  terms  shall  have  the  meanings 
ascribed  in  this  section. 

(a)  Bank.  Each  agent,  agency,  branch 
or  office  within  the  United  States  of  any 
person  doing  business  in  one  or  more  of 
the  capacities  listed  below: 

(1)  A  commerical  bank  or  trust 
company  organized  under  the  laws  of 
any  State  or  of  the  United  States; 

(2)  A  private  bank; 

(3)  A  savings  and  loan  association  or 
a  building  and  loan  association 


organized  under  the  laws  of  any  State  or 
of  the  United  States; 

(4)  An  insured  institution  as  defined  in 
section  401  of  the  National  Housing  Act; 

(5)  A  savings  bank,  industrial  bank  or 
other  thrift  institution; 

(6)  A  credit  union  organized  under  the 
law  of  any  State  or  of  the  United  States; 

(7)  Any  other  organization  chartered 
under  the  banking  laws  of  any  State  and 
subject  to  the  supervision  of  the  bank 
supervisory  authorities  of  a  State; 

(8)  a  bank  organized  under  foreign 
law; 

(9)  Any  national  banking  association 
or  corporation  acting  under  the 
provisions  of  section  25(a)  of  the  Act  of 
Dec.  23, 1913,  as  added  by  the  Act  of 
Dec.  24, 1919,  ch.  18,  41  Stat.  378,  as 
amended  (12  U.S.C.  611-32). 

(b)  Broker  or  dealer  in  securities.  A 
broker  or  dealer  in  securities,  registered 
or  required  to  be  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Securities  Exchange  Act  of 
1934. 

(c)  Common  carrier.  Any  person 
engaged  in  the  business  of  transporting 
individuals  or  good  for  a  fee  holds 
himself  out  as  ready  to  engage  in  such 
transportation  for  hire  and  who 
undertakes  to  do  so  indiscriminately  for 
all  persons  who  are  prepared  to  pay  the 
fee  for  the  particular  service  offered. 

(d)  Currency.  The  coin  and  paper 
money  of  the  United  Slates  or  of  any 
other  country  that  is  designated  as  legal 
tender  and  that  circulates  and  is 
customarily  used  and  accepted  as  a 
medium  of  exchange  in  the  country  of 
issuance.  Currency  includes  U.S.  silver 
certificates,  U.S.  notes  and  Federal 
Reserve  notes.  Currency  also  includes 
official  foreign  bank  notes  that  are 
customarily  used  and  accepted  as  a 
medium  of  exchange  in  a  foreign 
country. 

(e)  Currency  dealer  or  exchanger.  A 
person  who  engages  as  a  business  in 
dealing  in  or  exchanging  currency, 
except  for  banks  which  offer  such 
services  as  an  adjunct  to  their  regular 
services. 

(f)  Domestic.  When  used  herein,  refers 
to  the  doing  of  business  within  the 
United  States,  and  limits  the 
applicability  of  the  provision  where  it 
appears  to  the  performance  by  such 
institutions  or  agencies  of  functions 
within  the  United  States. 

(g)  Financial  Institution.  Each  agent, 
agency,  branch,  or  office  within  the 
United  States  of  any  person  doing 
business,  whether  or  not  on  a  regular 
basis  or  as  an  organized  business 
concern,  in  one  or  more  of  the  capacities 
listed  below: 

(1)  A  bank  (except  bank  credit  card 
systems): 


(2)  A  broker  or  dealer  in  securities; 

(3)  A  currrency  dealer  or  exchanger, 
including  a  person  engaged  in  the 
business  of  a  check  cashen 

(4)  An  issuer,  seller,  or  redeemer  of 
traveler's  checks  or  money  orders, 
except  as  a  selling  agent  exclusively 
who  does  not  sell  more  than  S150,000  of 
such  instruments  within  any  given  30- 
day  period; 

(5)  A  licensed  transmitter  of  funds,  or 
other  person  engaged  in  the  business  of 
transmitting  funds: 

(6)  A  telegraph  company; 

(7)  (i)  A  casino  or  gambling  casino 
licensed  as  a  casino  or  gambling  casino 
by  a  State  or  local  government  and 
having  gross  annual  gaming  revenue  in 
excess  of  $1,000,000. 

(ii)  A  casino  or  gambling  casino 
includes  the  principal  headquarters  and 
any  branch  or  place  of  business  of  the 
casino  or  gambling  casino. 

(8)  A  person  subject  to  supervision  by 
any  state  or  federal  bank  supervisory 
authority. 

(h)  Foreign  bank.  A  bank  organized 
under  foreign  law,  or  an  agency,  branch 
or  office  located  outside  the  United 
States  of  a  bank.  The  term  does  not 
include  an  agent,  agency,  branch  or 
office  within  the  United  States  of  a  bank 
organized  under  foreign  law. 

(i)  Foreign  financial  agency.  A  person 
acting  outside  the  United  States  for  a 
person  (except  for  a  country,  a  monetary 
or  financial  authority  acting  as  a 
monetary  or  financial  authority,  or  an 
international  financial  institution  of 
which  the  United  States  Government  is 
a  member]  as  a  financial  institution, 
bailee,  depository  trustee,  or  agent,  or 
acting  in  a  similar  way  related  to 
money,  credit,  securities,  gold,  or  a 
transaction  in  money,  credit,  securities, 
or  gold. 

(j)  Investment  security.  An  instrument 
which: 

(1)  Is  issued  in  bearer  or  registered 
form: 

(2)  Is  of  a  type  commonly  dealt  in 
upon  securities  exchanges  or  markets  or 
commonly  recognized  in  any  area  in 
which  it  is  issued  or  dealt  in  as  a 
medium  for  investment; 

(3)  Is  either  one  of  a  class  or  series  or 
by  its  terms  is  divisible  into  a  class  or 
series  of  instruments;  and 

(4)  Evidences  a  share,  participation  or 
other  interest  in  property  or  in 
enterprise  or  evidences  an  obligation  of 
the  issuer. 

(k)  Monetary  instruments.  (1) 
Monetary  instruments  include: 

(i)  Currrency; 

(ii)  All  negotiable  instruments 
(including  personal  checks,  business 
checks,  official  bank  checks,  cashier's 
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checks,  third-party  checks,  promissory 
notes  (as  that  term  is  defined  in  the 
Uniform  Commercial  Code),  traveler's 
checks,  and  money  orders)  that  are 
cither  in  bearer  form,  endorsed  without 
restriction,  made  out  to  a  fictitious 
payee  (for  the  purposes  of  section 
103.23),  or  otherwise  in  such  form  that 
title  thereto  passes  upon  delivery; 

(iii)  Incomplete  instruments  (including 
personal  checks,  business  checks, 
official  bank  checks,  cashier's  checks, 
third-party  checks,  promissory  notes  (as 
that  term  is  defined  in  the  Uniform 
Commercial  Code),  traveler's  checks, 
and  money  orders)  signed  but  with  the 
payee's  name  omitted;  and 

(iv)  Securities  or  stock  in  bearer  form 
or  otherwise  in  such  form  that  title 
thereto  passes  upon  delivery. 

(2)  Monetary  instruments  do  not 
include  warehouse  receipts  or  bills  of 
lading. 

(1)  Person.  An  individual,  a 
corporation,  a  partnership,  a  trust  or 
estate,  a  joint  stock  company,  an 
association,  a  syndicate,  joint  venture, 
or  other  unincorporated  organization  or 
group,  and  all  entities  cognizable  as 
legal  personalities. 

(m)  Secretary.  The  Secretary  of  the 
Treasury  or  any  person  duly  authorized 
by  the  Secretary  to  perform  the  function 
mentioned. 

(n)  Transaction  account.  Transaction 
accounts  include  those  accounts 
described  in  12  U.S.C.  §  461(b)(1)(C). 
money  market  accounts  and  similar 
accounts  that  take  deposits  and  are 
subject  to  withdrawal  by  check  or  other 
negotiable  order. 

(o)  Transaction  in  currency.  A 
transaction  involving  the  physical 
transfer  of  currency  from  one  person  to 
another.  A  transaction  which  is  a 
transfer  of  funds  by  means  of  bank 
check,  bank  draft,  wire  transfer,  or  other 
written  order,  and  which  does  not 
include  the  physical  transfer  of  currency 
is  not  a  transaction  in  currency  within 
the  meaning  of  this  part. 

(p)  United  States.  The  various  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States. 

(q)  Business  day.  Business  day,  as 
used  in  this  part  with  respect  to  banks, 
means  that  day,  as  normally 
communicated  to  its  depository 
customers,  on  which  a  bank  routinely 
posts  a  particular  transaction  to  its 
customer's  account. 

3.  Part  103  is  amended  by  removing 
the  phrase  "demand  deposit  account" 
wherever  it  appears  and  inserting  in  its 
place  the  phrase  "transaction  account". 

4.  Section  103.22  is  revised  to  read  as 
follows: 


§  103.22    Reports  of  currency  transactions. 

(a)(1)  Each  financial  institution  other 
than  a  casino  shall  file  a  report  of  each 
deposit,  withdrawal,  exchange  of 
currency  or  other  payment  or  transfer, 
by,  through,  or  to  such  financial 
institution  which  involves  a  transaction 
in  currency  of  more  than  $10,000. 
Multiple  currency  transactions  shall  be 
treated  as  a  single  transaction  if  the 
financial  institution  has  knowledge  that 
they  are  by  or  on  behalf  of  any  person 
and  result  in  either  cash  in  or  cash  out 
totalling  more  than  $10,000  during  any 
one  business  day.  Deposits  made  at 
night  or  over  a  weekend  or  holiday  shall 
be  treated  as  if  received  on  the  next 
business  day  following  the  deposit. 

(2)  Each  casino  shall  file  a  report  of 
each  deposit,  withdrawal,  exchange  of 
currency,  gambling  tokens  or  chips,  or 
other  payment  or  transfer,  by,  through, 
or  to  such  casino  which  involves  a 
transaction  in  currency  of  more  than 
$101000.  Multiple  currency  transactions 
shall  be  treated  as  a  single  transaction  if 
the  casino  has  knowledge  that  they  are 
by  or  on  behalf  of  any  person  and  result 
in  either  cash  in  or  cash  out  totalling 
more  than  $10,000  during  any  twenty- 
four  hour  period. 

(3)  A  financial  institution  includes  all 
of  its  domestic  branch  offices  for  the 
purpose  of  this  paragraph's  reporting 
requirements. 

(b)  Except  as  otherwise  directed  in 
writing  by  the  Assistant  Secretary 
(Enforcement)  or  the  Commissioner  of 
Internal  Revenue: 

(1)  This  section  shall  not  require 
reports: 

(i)  Of  transactions  with  Federal 
Reserve  Banks  or  Federal  Home  Loan 
banks; 

(ii)  Of  transactions  between  domestic 
banks;  or 

(iii)  By  nonbank  financial  institutions 
of  transactions  with  commercial  banks 
(however,  commercial  banks  must 
report  such  transactions  with  nonbank 
financial  institutions). 

(2)  A  bank  may  exempt  from  the 
reporting  requirement  of  paragraph  (a) 
of  this  section  the  following: 

(i)  Deposits  or  withdrawals  of 
currency  from  an  existing  account  by  an 
established  depositor  who  is  a  United 
States  resident  and  operates  a  retail 
type  of  business  in  the  United  States. 
For  the  purpose  of  this  subsection,  a 
retail  type  of  business  is  a  business 
primarily  engaged  in  providing  goods  to 
ultimate  consumers  and  for  which  the 
business  is  paid  in  substantial  portions 
by  currency,  except  that  dealerships 
which  buy  or  sell  motor  vehicles, 
vessels,  or  aircraft  are  not  included  and 
their  transactions  may  not  be  exempted 


from  the  reporting  requirements  of  this 
section. 

(ii)  Deposits  or  withdrawals  of 
currency  from  an  existing  account  by  an 
established  depositor  who  is  a  United 
States  resident  and  operates  a  sports 
arena,  race  track,  amusement  park,  bar, 
restaurant,  hotel,  check  cashing  service 
licensed  by  state  or  local  governments, 
vending  machine  company,  theater, 
regularly  scheduled  passenger  carrier  or 
any  public  utility. 

(iii)  Deposits  or  withdrawals, 
exchanges  of  currency  or  other 
payments  and  transfers  by  local  or  state 
governments,  or  the  United  States  or 
any  of  its  agencies  or  instrumentalities, 
(iv)  Withdrawals  for  payroll  purposes 
from  an  existing  account  by  an 
established  depositor  who  is  a  United 
States  resident  and  operates  a  firm  that 
regularly  withdraws  more  than  $10,000 
in  order  to  pay  its  employees  in 
currency. 

(c)  In  each  instance  the  transactions 
exempted  under  paragraph  (b)  of  this 
section  must  be  in  amounts  which  the 
bank  may  reasonably  conclude  do  not 
exceed  amounts  commensurate  with  the 
customary  conduct  of  the  lawful, 
domestic  business  of  that  customer,  or 
in  the  case  of  transactions  with  a  local 
or  state  govenment  or  the  United  States 
or  any  of  its  agencies  or 
instrumentalities,  in  amounts  which  are 
customary  and  commensurate  with  the 
authorized  activities  of  the  agency  or 
instrumentality.  This  section  does  not 
permit  a  bank  to  exempt  its  transactions 
with  nonbank  financial  institutions 
(except  for  check  cashing  services 
licensed  by  state  or  local  governments), 
nor  will  additional  exemption  authority 
be  granted  for  such  transactions  (except 
transactions  by  other  check  cashers). 

(d)  After  October  27. 1986.  a  bank  may 
not  place  any  customer  on  its  exempt 
list  without  first  obtaining  a  written 
statement,  signed  by  the  customer, 
describing  the  customary  conduct  of  the 
lawful  domestic  business  of  that 
customer  and  a  detailed  statement  of 
reasons  why  such  person  is  qualified  for 
an  exemption.  The  statement  shall 
include  the  name,  address,  nature  of 
business,  taxpayer  identification 
number,  and  account  number  of  the 
customer  being  exempted.  The 
signature,  including  the  title  and 
position  of  the  person  signing,  will  attest 
to  the  accuracy  of  the  information 
concerning  the  name,  address,  nature  of 
business,  and  tax  identification  number 
of  the  customer.  Immediately  above  the 
signature  line,  the  following  statement 
shall  appear:  "The  information  I 

contained  above  is  true  and  correct  to 
the  best  of  my  knowledge  and  belief.  I 
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understand  that  this  information  will  be 
read  and  relied  upon  by  the 
Government."  The  bank  shall  indicate  in 
this  statement  whether  the  exemption 
covers  withdrawals,  deposits,  or  both, 
as  well  as  the  dollar  limit  of  the 
exemption  for  both  deposits  and 
withdrawals.  The  bank  also  shall 
indicate  whether  the  exemption  is 
limited  to  certain  types  of  deposits  and 
withdrawals  [e.g.,  withdrawals  for 
payroll  purposes).  In  each  instance,  the 
exempted  transactions  must  be  in 
amounts  that  the  bank  may  reasonably 
conclude  do  not  exceed  amounts 
commensurate  with  the  customary 
conduct  of  the  lawful  domestic  business 
of  that  customer.  The  bank  is 
responsible  for  independently  verifying 
the  activity  of  the  account  and 
determining  applicable  dollar  limits  for 
exempted  deposits  or  withdrawals.  The 
bank  must  retain  each  statement  that  it 
obtains  pursuant  to  this  subparagraph 
as  long  as  the  customer  is  on  the  exempt 
list,  and  for  a  period  of  five  years 
following  removal  of  the  customer  from 
the  bank's  exempt  list. 

(e)  A  bank  may  apply  to  the 
Commissioner  of  Internal  Revenue  for 
additional  authority  to  grant  an 
exemption  to  the  reporting  requirement, 
not  otherwise  permitted  under 
paragraph  (b)  of  this  section,  if  the  bank 
believes  that  circumstances  warrent 
such  an  exemption.  Such  requests  shall 
be  addressed  to:  Chief,  Currency  and 
Banking  Reports  Branch,  Exemption 
Review  Staff,  IRS  Data  Center,  Post 
Office  Box  32063,  Detroit.  Michigan 
48232,  and  must  be  accompanied  by  a 
statement  of  the  circumstances  that 
warrant  special  exemption  treatment 
and  a  copy  of  the  statement  signed  by 
the  customer  required  by  paragraph  (d) 
of  this  section. 

(f)  A  record  of  each  exemption 
granted  under  this  section  and  the 
reason  therefor  must  be  kept  in  a 
centralized  list.  The  record  shall  include 
the  names  and  addresses  of  all  banks 
referred  to  in  paragraph  (b](l)(ii)  of  this 
section,  as  well  as  the  name,  address, 
business,  taxpayer  identification 
number  and  account  number  of  each 
depositor  that  has  engaged  in  currency 
transactions  which  have  not  been 
reported  because  of  the  exemption 
provided  in  paragraph  (b)(2)  of  this 
section.  The  record  concerning  the  group 
of  depositors  exempted  under  the 
provisions  of  paragraph  (b)(2)  of  this 
section  shall  also  indicate  whether  the 
exemption  covers  withdrawals, 
deposits,  or  both,  as  well  as  the  dollar 
limit  of  the  exemption. 

(g)  Upon  the  request  of  the  Assistant 
Secretary  (Enforcement)  or  the 


Commissioner  of  Internal  Revenue,  a 
bank  shall  provide  a  report  containing 
the  list  of  the  bank's  customers  whose 
transactions  have  been  exempted  under 
this  section  and  such  related 
information  as  the  Assistant  Secretary 
or  Commissioner  shall  require,  including 
copies  of  the  statements  required  in 
paragraph  (d)  of  this  section.  The  report 
must  be  provided  within  15  days  of  the 
request.  Any  exemption  may  be 
rescinded  at  the  discretion  of  the 
requesting  official,  who  may  require  the 
bank  to  file  reports  required  by 
paragraph  (a)  of  this  section  with 
respect  to  future  transactions  of  any 
customer  whose  transactions  previously 
were  exempted. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0063) 

5.  The  first  sentence  of  §  103.24  is 
revised  to  read  as  follows: 

§  103.23    Reports  of  foreign  financial 
accounts. 

Each  person  subject  to  the  jurisdiction 
of  the  United  States  (except  a  foreign 
subsidiary  of  a  U.S.  person)  having  a 
financial  interest  in,  or  signature  or 
other  authority  over,  a  bank,  securities 
or  other  financial  account  in  a  foreign 
country  shall  report  such  relationship  to 
the  Commissioner  of  the  Internal 
Revenue  for  each  year  in  which  such 
relationship  exists,  and  shall  provide 
such  information  as  shall  be  specified  in 
a  reporting  form  prescribed  by  the 

Secretary  to  be  filed  by  such  persons. 

*  *  * 

6.  Section  103.26  is  revised  to  read  as 
follows: 

§  103.26    Filing  of  reports. 

(a)(1)  A  report  required  by  §  103.22(a) 
shall  be  filed  by  the  financial  institution 
within  15  days  following  the  day  on 
which  the  responsible  transaction 
occurred. 

(2)  A  report  required  by  §  103.22(g) 
shall  be  filed  by  the  bank  within  15  days 
after  receiving  a  request  for  the  report. 

(3)  A  copy  of  each  report  filed 
pursuant  to  §103.22  shall  be  retained  by 
the  financial  institution  for  a  period  of 
five  years  from  the  date  of  the  report. 

(4)  All  reports  required  to  be  filed  by 
§  103.22  shall  be  filed  with  the 
Commissioner  of  Internal  Revenue, 
unless  otherwise  specified. 

(b)(1)  A  report  required  by  §  103.23(a) 
shall  be  filed  at  the  time  of  entry  into  the 
United  States  or  at  the  time  of  depature. 
mailing  or  shipping  from  the  United 
States,  unless  otherwise  specified  by  the 
Commissioner  of  Customs. 

(2)  A  report  required  by  §  103.23(b) 
shall  be  filed  within  15  days  after 


receipt  of  the  currency  or  other 
monetary  instruments. 

(3)  All  reports  required  by  S  103.23 
shall  be  filed  with  the  Customs  officer  in 
charge  at  any  port  of  entry  or  departure, 
or  as  otherwise  specified  by  the 
Commissioner  of  Customs.  Reports 
required  by  §  103.23(a)  for  currency  or 
other  monetary  instruments  not 
physically  accompanying  a  person 
entering  or  departing  from  the  United 
States,  may  be  filed  by  mail  on  or  before 
the  date  of  entry,  departure,  mailing  or 
shipping.  All  reports  required  by 
§  103.23(b)  may  also  be  filed  by  mail. 
Reports  filed  by  mail  shall  be  addressed 
to  the  Commissioner  of  Customs, 
Attention;  Currency  Transportation 
Reports,  Washington,  DC  20226. 

(c)  Reports  required  to  be  filed  by 
§  103.24  shall  be  filed  with  the 
Commissioner  of  Internal  Revenue  on  or 
before  June  30  of  each  calendar  year 
with  respect  to  foreign  financial 
acccounts  exceeding  $10,000  maintained 
during  the  previous  calendar  year. 

(d)  Reports  required  by  §§  103.22. 
103.23  or  103.24  shall  be  filed  on  forms 
prescribed  by  the  Secretary.  All 
information  called  for  in  such  forms 
shall  be  furnished. 

(e)  Forms  to  be  used  in  making  the 
reports  required  by  §  §  103.22  and  103.24 
may  be  obtained  from  the  Internal 
Revenue  Service.  Forms  to  be  used  in 
making  the  reports  required  by  S  103.23 
may  be  obtained  from  the  U.S.  Customs 
Service. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0063) 

7.  Section  103.27  is  revised  to  read  as 
follows: 

§  103.27    Identification  required. 

Before  concluding  any  transaction 
with  respect  to  which  a  report  is 
required  under  §  103.22.  a  financial 
institution  shall  verify  and  record  the 
name  and  address  of  the  individual 
presenting  a  transaction,  as  well  as 
record  the  identity,  account  number,  and 
the  social  security  or  taxpayer 
identification  number,  if  any,  of  any 
person  or  entity  for  whose  or  which 
account  such  transaction  is  to  be 
effected.  Verification  of  the  identity  of 
an  individual  who  indicates  that  he  or 
she  is  an  alien  or  is  not  a  resident  of  the 
United  States  must  be  made  by 
passport,  alien  identification  card,  or 
other  official  document  evidencing 
nationality  or  residence  [e.g..  a 
Provincial  driver's  license  with 
indication  of  home  address). 
Verification  of  identity  in  any  other  case 
shall  be  made  by  examination  of  a 
document,  other  than  a  bank  signature 
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card,  that  is  normally  acceptable  within 
the  banicing  community  as  a  means  of 
identification  when  cashing  checks  for 
nondepositors  [e.g.,  a  drivers  license  or 
credit  card).  A  bank  signature  card  may 
be  relied  upon  only  if  it  was  issued  after 
documents  establishing  the  identity  of 
the  individual  were  examined  and 
notation  of  the  specific  information  was 
made  on  the  signature  card.  In  each 
instance,  the  specific  identifying 
information  {i.e.,  the  account  number  of 
the  credit  card,  the  driver's  license 
number,  etc.)  used  in  verifying  the 
identity  of  the  customer  shall  be 
recorded  on  the  report,  and  the  mere 
notation  of  "known  customer"  or  "bank 
signature  care  on  file"  on  the  report  is 
prohibited. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0063) 

8.  The  first  sentence  of  §  103.32  is 
revised  to  read  as  follows: 

§  103.32    Records  to  tM  made  and  retained 
by  persons  having  financial  Interests  In 
foreign  financial  accounts. 

Records  of  accounts  required  by 
§  103.24  to  be  reported  to  the 
Commissioner  of  Internal  Revenue  shall 
be  retained  by  each  person  having  a 
financial  interest  in  or  signature  or  other 
authority  over  any  such  account.*  *  * 

9.  Section  103.33  introductory  text,  (a), 
and  (b)  are  revised  and  the  0MB  control 
number  is  added  to  read  as  follows: 

§  103.33    Records  to  be  made  and  retained 
by  financial  institutions. 

Each  financial  institution  shall  retain 
either  the  original  or  a  microfilm  or 
other  copy  or  reproduction  of  each  of 
the  following: 

(a)  A  record  of  each  extension  of 
credit  in  an  amount  in  excess  of  $10,000, 
except  an  extension  of  credit  secured  by 
a.T  interest  in  real  property,  which 
record  shall  contain  the  name  and 
address  of  the  person  to  whom  the 
extension  of  credit  is  made,  the  amount 
thereof,  the  nature  or  purpose  thereof, 
and  the  date  thereof; 

(b)  A  record  of  each  advice,  request, 
or  instruction  received  or  given 
regarding  any  transaction  resulting  (or 
intended  to  result  and  later  cancelled  if 
such  a  record  is  normally  made)  in  the 
transfer  of  currency  or  other  monetary 
instruments,  funds,  checks,  investment 
securities,  or  credit,  of  more  than  $10,000 
to  or  from  any  person,  account,  or  place 
outside  the  United  States. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0063) 

10.  Section  103.34(a)  (1)  introductory 
text  and  (2)  are  amended  by  removing 
the  number  "45"  wherever  it  appears 


and  inserting  in  its  place  the  number 
"30",  and  by  adding  a  new  sentence  at 
the  end  of  paragraph  (a)(1)  to  read  as 
follows: 

§  103.34    Additional  records  to  be  made 
and  retained  by  banks. 

(a)(1)  *  *  *  Where  a  person  is  a  non- 
resident alien,  the  bank  shall  also  record 
the  person's  passport  number  or  a 
description  of  some  other  government 
doaument  used  to  verify  his  identity. 
***** 

11.  Section  103.34  is  further  amended 
by  revising  paragraph  (b)(1)  and  adding 
a  new  paragraph  (b)(13)  and  the  OMB 
control  number  to  read  as  follows: 

§  103.34    Additional  records  to  be  made 
and,  retained  by  banks. 


a  description  of  some  other  government 
document  used  to  verify  his  identity. 
*        •   I     •        *        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0063) 


(i)  *  *  * 


m 

(1)  Each  document  granting  signature 
authority  over  each  deposit  or  share 
account,  including  any  notations,  if  such 
are  normally  made,  of  specific 
identifying  information  verifying  the 
identity  of  the  signer  (such  as  a  driver's 
license  number  or  credit  card  number); 
***** 

(13)  Each  deposit  slip  or  credit  ticket 
reflecting  a  transaction  in  excess  of  $100 
or  the  equivalent  record  for  direct 
deposit  or  other  wire  transfer  deposit 
transactions.  The  slip  or  ticket  shall 
record  the  amount  of  any  currency 
involved. 

(Af»roved  by  the  Office  of  Management  and 
Bucket  under  control  number  1505-0063) 

12.  Paragraphs  (a)  (1)  introductory  and 
(2)  §  103.35  are  amended  by  removing 
the  number  "45"  wherever  it  appears 
and  inserting  in  its  place  the  number 
"30,"  and  by  adding  a  sentence  at  the 
end  of  paragraph  (a)(1)  and  adding  the 
OMB  control  number  to  read  as  follows: 

§  103.35    Additional  records  to  be  made 
and  retained  by  brokers  or  dealers  in 
securities. 

[a)  *  *  *  Where  a  person  is  a  non- 
resident alien,  the  broker  or  dealer  in 
securities  shall  also  record  the  person's 
passport  number  or  a  description  of 
some  other  government  document  used 
to  verify  his  identity. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0063) 

13.  Section  103.36  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  and  adding  the  OMB 
control  number  to  read  as  follows: 

§  103.36    Additional  records  to  be  made 
and  retained  by  casinos. 

(a)  *  *  *  Where  a  person  is  a 
nonresident  alien,  the  casino  shall  also 
record  the  person's  passport  number  or 


103.37  and  103.38 

103.38  and  103.391 


Redesignated  as 


14.  Sections  103.37  and  103.38  are 
redesignated  as  §§  103.38  and  103.39, 
and  a  new  §  103.37  is  added  to  read  as 
follows: 

§  103.37    Additional  records  to  be  made 
and  retained  by  currency  dealers  or 
exchangers. 

(a)(l]  After  July  7, 1987,  each  currency 
dealer  cm*  exchanger  shall  secure  and 
maintain  a  record  of  the  taxpayer 
identification  number  of  each  person  for 
whom  a  transaction  account  is  opened 
or  a  line  of  credit  is  extended  within  30 
days  after  such  account  is  opened  or 
credit  line  extended.  Where  a  person  is 
a  non-resident  alien,  the  currency  dealer 
or  exchanger  shall  also  record  the 
person's  passport  number  or  a 
description  of  some  other  government 
document  used  to  verify  his  identity. 
Where  the  account  or  credit  line  is  in  the 
names  of  two  or  more  persons,  the 
currency  dealer  or  exchanger  shall 
secure  die  taxpayer  identification 
number  of  a  person  having  a  financial 
interest  in  the  account  or  credit  line.  In 
the  event  that  a  currency  dealer  or 
exchanger  has  been  unable  to  secure  the 
identification  required  within  the  30-day 
period  specified,  it  shall  nevertheless 
not  be  deemed  to  be  in  violation  of  this 
section  if: 

(i)  It  has  made  a  reasonable  effort  to 
secure  such  identification,  and 

(ii)  It  maintains  a  list  containing  the 
names,  addresses,  and  account  or  credit 
line  numbers  of  those  persons  from 
whom  it  has  been  unable  to  secure  such 
identification,  and  makes  the  names, 
addresses,  and  account  or  credit  line 
numbere  of  those  persons  available  to 
the  Secretary  as  directed  by  him. 

(2)  The  30-day  period  provided  for  in 
paragraph  {a)(l)  of  this  section  shall  be 
extended  where  the  person  opening  the 
account  or  credit  line  has  applied  for  a 
taxpayer  identification  or  social  security 
number  on  Form  SS-4  or  SS-5,  until 
such  time  as  the  person  maintaining  the 
account  or  credit  line  has  had  a 
reasonable  opportunity  to  secure  such 
number  and  furnish  it  to  the  currency 
dealer  or  exchanger. 

(3)  A  taxpayer  identification  number 
for  an  account  or  credit  line  required 
under  paragraph  (a)(1)  of  this  section 
need  not  be  secured  in  the  following 
instances: 
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(i)  Accounts  for  public  funds  opened 
by  agencies  and  instrumentalities  of 
Federal.  State,  local  or  foreign 
governments. 

(ii)  Accounts  for  aliens  who  are — 

(A)  Ambassadors,  ministers,  career 
diplomatic  or  consular  officers,  or 

(B)  Naval,  military  or  other  attaches  of 
foreign  embassies,  and  legations,  and 
for  members  of  their  immediate  families, 

(iii)  Accounts  for  aliens  who  are 
accredited  representatives  to 
international  organizations  which  are 
entitled  to  enjoy  privileges,  exemptions, 
and  immunities  as  an  international 
organization  under  the  International 
Organizations  Immunities  Act  of 
December  29,  1945  (22  U.S.C.  288),  and 
for  the  members  of  their  immediate 
families, 

(iv)  Aliens  temporarily  residing  in  the 
United  States  for  a  period  not  to  exceed 
180  days, 

(v)  Aliens  not  engaged  in  a  trade  or 
business  in  the  United  States  who  are 
attending  a  recognized  college  or  any 
training  program,  supervised  or 
conducted  by  any  agency  of  the  Federal 
Government,  and 

(vi)  Unincorporated  subordinate  units 
of  a  tax  exempt  central  organization 
which  are  covered  by  a  group  exemption 
letter. 

(b)  Each  currency  dealer  or  exchanger 
shall  retain  either  the  original  or  a 
microfilm  or  other  copy  or  reproduction 
of  each  of  the  following: 

(1)  Statements  of  accounts  from 
banks,  including  paid  checks,  charges  or 
other  debit  entry  memoranda,  deposit 
slips  and  other  credit  memoranda 
representing  the  entries  reflected  on 
such  statements; 

(2)  Daily  work  records,  including 
purchase  and  sales  slips  or  other 
memoranda  needed  to  identify  and 
reconstruct  currency  transactions  with 
customers  and  foreign  banks; 

(3)  A  record  of  each  exchange  of 
currency  involving  transactions  in 
excess  of  $1000.  including  the  name  and 
address  of  the  customer  (and  passport 
number  or  taxpayer  identification 
number  unless  received  by  mail  or 
common  carrier)  date  and  amount  of  the 
transaction  and  currency  name,  country, 
and  total  amount  of  each  foreign 
currency; 

(4)  Signature  cards  or  other 
documents  evidencing  signature 
authority  over  each  deposit  or  security 
account,  containing  the  name  of  the 
depositor,  street  address,  taxpayer 
identification  number  (TIN)  or  employer 
identification  number  (EIN)  and  the 
signature  of  the  depositor  or  of  a  person 
authorized  to  sign  on  the  account  (if 
customer  accounts  are  maintained  in  a 


code  name,  a  record  of  the  actual  owner 
of  the  account); 

(5)  Each  item,  including  checks,  drafts, 
or  transfers  of  credit,  of  more  than 
$10,000  remitted  or  transferred  to  a 
person,  account  or  place  outside  the 
United  States; 

(6)  A  record  of  each  receipt  of 
currency,  other  monetary  instruments, 
investment  securities  and  checks,  and  of 
each  transfer  of  funds  or  credit,  or  more 
than  $10,000  received  on  any  one 
occasion  directly  and  not  through  a 
domestic  financial  institution,  from  any 
person,  account  or  place  outside  the 
United  States; 

(7)  Records  prepared  or  received  by  a 
dealer  in  the  ordinary  course  of 
business,  that  would  be  needed  to 
reconstruct  an  account  and  trace  a 
check  in  excess  of  $100  deposited  in 
such  account  through  its  internal 
recordkeeping  system  to  its  depositary 
institution,  or  to  supply  a  description  of 
a  deposited  check  in  excess  of  $100; 

(8)  A  record  maintaining  the  name, 
address  and  taxpayer  identification 
number,  if  available,  of  any  person 
presenting  a  certificate  of  deposit  for 
payment,  as  well  as  a  description  of  the 
instrument  and  date  of  transaction; 

(9)  A  system  of  books  and  records 
that  will  enable  the  currency  dealer  or 
exchanger  to  prepare  an  accurate 
balance  sheet  and  income  statement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1505-0063) 

15.  Paragraph  (c)  of  newly 
redesignated  §  103.38  is  redesignated  as 
(d).  a  new  paragraph  (c)  is  added,  and 
newly  redesignated  paragraph  (d)  is 
revised  and  the  OMB  control  number  is 
added  to  read  as  follows; 

§  103.38    Nature  of  records  and  retention 
period. 

•         •         «         *         ♦ 

(c)  the  rules  and  regulations  issued  by 
the  Internal  Revenue  Service  under  26 
U.S.C.  §  6109  determine  what  constitutes 
a  taxpayer  identification  number  and 
whose  number  shall  be  obtained  in  the 
case  of  an  account  maintained  by  one  or 
more  persons. 

(d)  All  records  that  are  required  to  be 
retained  by  this  Part  shall  be  retained 
for  a  period  of  five  years.  All  such 
records  shall  be  filed  or  stored  in  such  a 
way  as  to  be  accessible  within  a 
reasonable  period  of  time,  taking  into 
consideration  the  nature  of  the  record, 
and  the  amount  of  time  expired  since 
the  record  was  made. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  150S-0063) 

16.  Section  103.46  is  amended  by 
removing  paragraph  (b).  by 
redesignating  paragraph  (a)  as 


paragraph  (b).  by  revising  the 
introductory  test  of  newly  redesignated 
(b)  and  by  revising  (b)(5)  and  (b)(8),  and 
by  adding  new  paragraphs  (a),  (c).  (d). 
(e)  and  (f^  to  read  as  follows: 

§  103.46    Enforcement 

(a)  Overall  authority  for  enforcement 
and  compliance,  including  coordination 
and  direction  of  procedures  and 
activities  of  all  other  agencies  exercising 
delegated  authority  under  this  Part,  is 
delegated  to  the  Assistant  Secretary 
(Enforcement). 

(b)  Authority  to  examine  institutions 
to  determine  compliance  with  the 
requirements  of  this  Part  is  delegated  as 
follows: 

*  •        *        •        * 

(5)  To  the  Chairman  of  the  Board  of 
the  National  Credit  Union 
Administration  with  respect  to  those 
financial  institutions  regularly  examined 
for  safety  and  soundness  by  NCUA 
examiners. 

•  •        •        •        • 

(8)  To  the  Commissioner  of  Internal 
Revenue  with  respect  to  all  financial 
institutions,  except  brokers  or  dealers  in 
securities,  not  currently  examined  by 
Federal  bank  supervisory  agencies  for 
soundness  and  safety. 

(c)  Authority  for  investigating  criminal 
violations  of  this  Part  is  delegated  as 
follows: 

(1)  To  the  Commissioner  of  Customs 
with  respect  to  {  103.23; 

(2)  To  the  Commissioner  of  Interna! 
Revenue  except  with  respect  to  §  103.23. 

(d)  Authority  for  the  imposition  of 
civil  penalties  for  violations  of  this  part 
lies  with  the  Assistant  Secretary,  and  in 
the  Assistant  Secretary's  absence,  the 
Deputy  Assistant  Secretary  (Law 
Enforcement). 

(e)  Periodic  reports  shall  be  made  to 
the  Assistant  Secretary  by  each  agency 
to  which  compliance  authority  has  been 
delegated  under  paragraph  (b)  of  this 
section.  These  reports  shall  be  in  such  a 
form  and  submitted  at  such  intervals  as 
the  Assistant  Secretary  may  direct. 
Evidence  of  specific  violations  of  any  of 
the  requirements  of  this  Part  may  be 
submitted  to  the  Assistant  Secretary  at 
any  time. 

(f)  The  Assistant  Secretary  or  his 
delegate,  and  any  agency  to  which 
compliance  has  been  delegated  under 
paragraph  (b)  of  this  section,  may 
examine  any  books,  papers,  records,  t 
other  data  of  domestic  financial 
institutions  relevant  to  the 
recordkeeping  or  reporting  requirements 
of  this  Part. 

17.  Paragraph  (a)  of  §  103.47  is  revised 
and  redesignated  as  (b).  paragraph  (b)  is 
redesignated  as  (d).  and  new  paragraphs 
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(a),  (c),  (e),  (f).  (g)  and  (h)  are  added  to 
read  as  foUows: 

§103.47    CfvN  penalty. 

(a)  For  any  willful  violation, 
committed  on  or  before  October  12, 
1984,  of  any  reporting  requirement  for 
financial  institutions  under  this  Part  or 
of  any  recordkeeping  requirements  of 

§  103.22,  the  Secretary  may  assess  upon 
any  domestic  financial  institution,  and 
upon  any  partner,  director,  ofTicer,  or 
employee  thereof  who  willfully 
participates  in  the  violation,  a  civil 
penalty  not  to  exceed  $1,000. 

(b)  For  any  willful  violation 
committed  after  October  12, 1984  and 
before  October  28, 1986.  of  any  reporting 
requirement  for  financial  institutions 
under  this  part  or  of  the  recordkeeping 
requirements  of  §  103.32,  the  Secretary 
may  assess  upon  any  domestic  financial 
institution,  and  upon  any  partner, 
director,  officer,  or  employee  thereof 
who  willfully  participates  in  the 
violation,  a  civil  penalty  not  to  exceed 
$10,000. 

(c)  For  any  willful  violation  of  any 
recordkeeping  requirement  for  financial 
institutions,  except  violations  of 

§  103.32,  under  this  part,  the  Secretary 
may  assess  upon  any  domestic  financial 
institution,  and  upon  any  partner, 
director,  officer,  or  employee  thereof 
who  willfully  participates  in  the 
violation,  a  civil  penalty  not  to  exceed 
$1,000. 


(e)  For  any  willful  of  violation  §  103.53 
committed  after  January  26, 1987,  the 
Secretary  may  assess  upon  any  person  a 
civil  penalty  not  to  exceed  the  amount 
of  coins  and  currency  involved  in  the 
transaction  with  respect  to  which  such 
petalty  is  imposed.  The  amount  of  any 
civil  penalty  assessed  under  this 
paragraph  shall  be  reduced  by  the 
amount  of  any  forfeiture  to  the  United 
States  in  connection  with  the 
transaction  for  which  the  penalty  was 
imposed. 

(f)  For  any  willful  violation  committed 
after  October  27, 1986,  of  any  reporting 
requirement  for  fmancial  institutions 
under  this  part  (except  9  §  103.24, 103.25 
or  103.32),  the  Secretary  may  assess 
upon  any  domestic  fmancial  institution, 
and  upon  any  partner,  director,  officer, 
or  employee  thereof  who  willfully 
participates  in  the  violation,  a  civil 
penalty  not  to  exceed  the  greater  of  the 
amount  (not  to  exceed  $100,000) 
involved  in  the  transaction  or  $25,000. 

(g)  For  any  willful  violation  committed 
after  October  27, 1986,  of  any 
requirement  of  SS  103.24, 103.25,  or 
103.32.  the  Secretary  may  assess  upon 
any  person,  a  civil  penalty: 

(1)  In  the  case  of  a  violation  of 

§  103.25  involving  a  transaction,  a  civil 
penalty  not  to  exceed  the  greater  of  the 
amount  (not  to  exceed  $100,000)  of  the 
transaction,  or  $25,000;  and 

(2)  In  the  case  of  a  violation  of 

§  §  103.24  or  103.32  involving  a  failure  to 
report  the  existence  of  an  account  or 
any  identifying  information  required  to 


be  provided  with  respect  to  such 
account,  a  civil  penalty  not  to  exceed 
the  greater  of  the  amount  (not  to  exceed 
$100,000)  equal  to  the  balance  in  the 
account  at  the  time  of  the  violation,  or 
$25,000. 

(h)  For  each  negligent  violation  of  any 
requirement  of  this  Part,  committed  after 
October  27, 1966,  the  Secretary  may 
assess  upon  any  financial  institution  a 
civil  penalty  not  to  exceed  $500. 

18.  Part  103  is  amended  by  adding  at 
the  end  a  new  §  103.53  to  read  as 
follows: 

§  103.53    Structured  transactions. 

No  person  shall  for  the  purpose  of 
evading  the  reporting  requirements  of 
§  103_22  with  respect  to  such 
transaction — 

(a)  Cause  or  attempt  to  cause  a 
domestic  financial  institution  to  fail  to 
file  a  report  required  under  §  103.22; 

(b)  Cause  or  attempt  to  cause  a 
domestic  financial  institution  to  file  a 
report  required  under  §  103.22  that 
contains  a  material  omission  or 
misstatement  of  fact;  or 

(c)  Structure  or  assist  in  structuring,  or 
attempt  to  structure  or  assist  in 
structuring,  any  transaction  with  one  or 
more  domestic  financial  institutions. 

Dated;  March  30, 1987. 
Francis  A.  Keating,  II, 

Assistant  Secretary  (Enforcement).  \ 

[FR  Doa  87-7797  Filed  4-6-87;  10:17  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  206 

Special  Programs  for  Students  Whose 
Families  Are  Engaged  in  Migrant  and 
Seasonal  Farmwork— High  School 
Equivalency  Program  and  College 
Assistance  Migrant  Program 

AGENCY:  Deparlinenl  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
High  School  Equivalency  Program  (HEP) 
and  College  Assistance  Migrant  Program 
(CAMP).  These  amendments  are  needed 
to  implement  changes  to  the  Higher 
Education  Act  of  1965,  enacted  as  part 
of  the  Higher  Education  Amendments  of 
1986.  The  proposed  regulations  would 
provide  for  a  three-year  grant  period;  a 
minimum  annual  award;  an  expansion 
of  allowable  services  that  can  be 
provided  to  participating  students; 
inclusion  of  a  management  plan  in  each 
grant  application;  and,  in  evaluating 
grant  applications,  consideration  of  an 
applicant's  prior  experience. 
DATES:  Comments  must  be  received  on 
or  before  May  26, 1987. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Dr.  John  F.  Staehle, 
Director,  Office  of  Migrant  Education, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  2145,  FOB-6  (MS  6275), 
Washington,  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  P.  Bertoglio,  Office  of 
Migrant  Education,  Office  of  Elementary 
and  Secondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  2145,  FOB-6  (MS 
6275),  Washington,  DC  20202.  Telephone 
No.  (202)  732^758. 
SUPPLEMENTARY  INFORMATION:  In 
section  101  of  the  Higher  Education 
Amendments  of  1986  (Pub.  L.  99-498), 
Congress  amended  the  Higher  Education 
Act  of  1965  by  enacting  a  new  Title  IV. 
Subpart  5,  "Special  Programs  For 
Students  Whose  Families  Are  Engaged 
in  Migrant  and  Seasonal  Farmwork. " 
Subpart  5  contains  a  new  section  418A 
that  authorizes  the  HEP  and  CAMP 
programs.  The  new  section  418A  revises 
the  previous  provisions  governing  these 
programs  that  had  been  contained  in  the 


predecessor  statute  (section  418A  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  the  Education  Amendments 
of  1980  (Pub.  L.  96-374)). 

These  proposed  regulations  for  the 
HEP  and  CAMP  programs  would  amend 
34  CFR  Part  206  to  implement  the  new 
statgtory  provisions.  Like  the  statute, 
the  proposed  regulations  would  expand 
the  types  of  services  that  grant 
recipients  may  provide  to  participating 
students  (§  206.10).  Other  changes 
required  by  statute  provide  that  only 
institutions  of  higher  education  (IHEs)  or 
private  nonprofit  agencies  (and  not 
public  nonprofit  agencies]  cooperating 
with  IHEs  are  eligible  to  receive  grants 
(§  206.2);  except  in  extraordinary 
circnmstances,  projects  will  be 
approved  for  three  years;  minimum 
grant  awards  will  be  $150,000  (§  206.20); 
applicants  must  submit  detailed 
management  plans  (§  206.20);  and  the 
Secretary  must  consider  prior 
experience  in  evaluating  applications 
and  selecting  grantees  (§§206.20.  206.30. 
and  206.31). 

In  large  part,  these  proposed 
regulations  derive  expressly  from  the 
statute.  While  the  public  is  invited  to 
comment  on  any  aspect  of  the  proposed 
regulations,  the  Secretary  notes  four 
areas  of  particular  interest. 

First,  under  existing  regulations  for 
the  HEP  and  CAMP  programs,  any  child 
who  is  a  migrant  or  other  seasonal 
farmworker,  or  who  is  a  dependent  of  a 
migrant  or  other  seasonal  farmworker,  is 
eligible  to  participate  in  a  HEP  or  CAMP 
program.  The  new  section  418A  (b)  and 
(c)  of  the  Higher  Education  Act,  as 
amended,  authorizes  HEP  and  CAMP 
project  recipients  to  conduct  recruitment 
services  to  reach  appropriate  students 
who  are  themselves  or  whose  parents 
are  migrant  or  seasonal  farmworkers. 
The  statute  does  not  expressely 
authorize  the  participation  of  children 
who  may  not  live  with  their  parents  but 
whose  guardians  perform  migratory  or 
seasonal  farmwork.  Because  the  new 
section  418A(a)  of  the  statute  directs  the 
Secretary  to  maintain  and  expand 
existing  HEP  and  CAMP  programs,  and 
because  Congress  has  not  indicated  an 
intent  otherwise  with  guardians  who  are 
migrant  or  seasonal  farmworkers,  the 
Secretary  proposes  to  permit  V1EP  and 
CAMP  grantees  to  conduct  recruitment 
services  to  reach  these  persons  as  well 
(§  a06.10(b)(l)(i)  and  (2)(i)). 

Second,  proposed  S  206.10(b)  repeats 
provisions  contained  in  the  new  section 
418(b)  and  (c)  of  the  Higher  Education 
Act.  as  amended,  that  enumerate  newly 
authorized  services  that  HEP  and  CAMP 
grantees  may  provide.  Among  other 
thiQgs,  the  statute  authorizes  recipients 
of  HEP  grants  to  provide  health  services 


and  weekly  stipends  to  program 
participants,  and  recipients  of  CAMP 
grants  to  provide  both  health  services 
and  assistance  to  participants  in 
obtaining  stipends,  student  travel  and 
other  enumerated  forms  of  financial  aid. 
In  the  past,  individual  CAMP  grantees 
have  received  authorization  to  use 
limited  amounts  of  grant  funds  to 
provide  financial  aid,  as  necessary  j 

support  services,  directly  to  project 
participants.  In  view  of  Congress  intent 
to  maintain  and  expand  existing 
programs,  and  again  evidence  of  a  i 

contrary  congressional  intent,  the 
Secretary  proposes  to  permit  CAMP 
grantees  to  continue  providing  that 
financial  assistnce,  as  needed,  to 
appropriate  recipients. 

However,  the  Secretary  is  concerned 
that  without  some  reasonable 
limitations,  the  amount  of  program  funds 
that  a  grant  recipient  might  use  to 
provide  these  support  services  could 
detract  from  the  basic  educational 
purposes  of  the  HEP  and  CAMP 
programs.  The  Secretary  therefore  is 
considering  the  establishment  of 
reasonable  limits  on  the  kinds  and 
amounts  of  those  health  and  financial 
support  services  that  may  be  provided. 
Accordingly,  the  Secretary  invites  the    i 
public  to  comment  on  (1)  the  types  of 
health  services,  stipends,  travel 
assistance,  and  other  financial  aid  that 
HEP  or  CAMP  grantees  may  furnish  or 
assist  project  participants  in  obtaining, 

(2)  the  persons  who  should  be  eligible  to 
receive  lupportive  health  services,  and 

(3)  the  limits,  if  any,  on  the  amount  of  a 
recipient's  receipt's  grant  that  might  be 
available  for  provision  of  those  health 
and  financial  support  services.  The 
limitatioins,  if  any,  will  be  published  in 
the  final  version  of  the  regulations. 

Third,  while  the  new  section  418A(f) 
of  the  Higher  Education  Act,  as 
amended,  requires  a  minimum  allocation 
of  $150,000  for  any  HEP  or  CAMP 
project.  It  does  not  clarify  whether  this 
mimimum  award  is  to  be  for  the  entire 
three-year  project  period  or  for  each 
year.  In  §  206.20(b),  the  Secretary 
proposes  to  approve  projects  at  a 
minimum  annual  basis  of  $150,000.' 
Through  the  new  statute.  Congress 
intended  to  strengthen  HEP  and  CAMP 
programs.  Since  the  Department  until 
now  has  funded  each  HEP  or  CAMP 
project  at  an  annual  level  that 
significantly  exceeds  $50,000,  the 
Secretary  believes  that  in  enacting  this 
statutory  minimum.  Congress  intended 
to  ensure  a  minimum  annual  level  of 
support  of  $150,000  per  HEP  or  CAMP 
project. 

The  new  section  418(e)  of  the  Higher 
Education  Act,  as  amended,  directs  the 
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Secretary  in  selecting  grantees  to 
consider  the  prior  experience  of  each 
grant  applicant  in  delivering  HEP  or 
CAMP  services,  and  to  give  that  prior 
experience  "the  same  level  of 
consideration  given  this  factor  for 
applicants"  for  the  Special  Programs  for 
Students  From  Disadvantaged 
Backgrounds  (TRIO  Program).  In 
addition.  Congress  expressed  its 
intention  that  the  HEP  and  CAMP 
projects  "be  administered  in  a  manner 
comparable  to  the  administration"  of  the 
TRIO  Program  (H.  Rept.  383.  99th  Cong.. 
Isl  Sess.  33).  Therefore,  the  Secretary 
proposes  to  evaluate  the  prior 
experience  of  applicants  for  HEP  and 
CAMP  grants  in  a  manner  that  is 
comparable  to  that  required  in  34  CFR 
646.32  of  the  TRIO  program  regulations. 
As  noted  in  proposes  §§  206.30  and 
206.31(i).  the  Secretary  would  provide  up 
to  15  additional  points  for  evidence  of 
the  applicant's  prior  experience  during 
the  three  previous  fiscal  years  in 
administering  and  operating  any  HEP  or 
CAMP  project.  In  awarding  these  points, 
the  Secretary  proposes  to  consider  the 
same  kinds  of  reports  and  other 
information  that  applicants  for  TRIO 
projects  provide  and  to  use  the  same 
kinds  of  criteria  as  in  34  CFR  646.32(c)  of 
the  TRIO  regulations.  However,  the 
Secretary  proposes  in  §  206.31(i){2)  to 
consider  areas  of  a  HEP  or  CAMP 
applicant's  prior  experience  that  more 
specifically  pertain  to  the  unique 
purpose  of  the  HEP  and  CAMP 
programs. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certiflcation 

The  Secretary  certifies  that  these 
proposed  reuglations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  that  would  be  affected  by 
these  regulations  are  IHEs  or  private 
nonprofit  organizations  that  choose  to 
seek  Federal  financial  assistance  under 
this  program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  these  institutions  or  agencies 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
recjuire  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 


Paperwork  Reduction  Act  of  1980 

Sections  206.20  and  206.31  contain 
information  collection  requirements.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  this  proposed  regulation  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Room  3002,  New 
Executive  Office  Building.  Washington, 
DC  20503;  Attention:  Joseph  F.  Lackey. 
Jr. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  consideration  and 
review  of  proposed  Federal  financial 
assistance.  In  accordance  with  the 
order,  this  document  is  intended  to 
provide  early  notification  of  the 
Department's  specific  plans  and  action 
for  this  program. 

Invitation  to  Comment 

Intersted  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Federal 
Office  Building  6,  Room  2145,  400 
Maryland  Avenue,  NW..  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
Slates. 


List  of  Subjects  in  34  CFR  Fart  206 

Colleges  and  universities.  Education. 
Education  of  disadvantaged,  Grant 
programs — education.  Migrant  labor. 
Reporting  and  recordkeeping 
requirements. 

(Cdtalug  of  Federal  Domestic  Assistance  Nos. 
84.141  Migrant  Education  Program — High 
School  Equivalency  Program,  and  84.149 
Migrant  Education  Program — College 
Assistance  Migrant  Program.) 

Dated:  March  23. 19B7. 
William  |.  Bennett 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
206  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  206— SPECIAL  EDUCATIONAL 
PROGRAMS  FOR  STUDENTS  WHOSE 
FAMILIES  ARE  ENGAGED  IN  MIGRANT 
AND  OTHER  SEASONAL 
FARMWORK— HIGH  SCHOOL 
EQUIVALENCY  PROGRAM  AND 
COLLEGE  ASSISTANCE  MIGRANT 
PROGRAM 

1.  The  authority  citation  for  Part  206  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1070d-2.  unless 
otherwise  noted. 

2.  The  citation  of  authority  following 
§§  206.1  through  206.5  is  revised  to  read 
as  follows: 

(Authority:  20  U.S.C.  1070d-2(a)) 

3.  The  citation  of  authority  following 
§  206.10  is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1070d-2(b)  and  (c)) 

4.  The  citation  of  authority  following 
§  206.20  is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1070d-2(a)  and  (d)-(n) 

5.  The  citation  of  authority  following 
§  201.30  is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1070d-2(a)  and  (ej) 

6.  The  citation  of  authority  following 
§  201.31  is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1070d-2(a)  and  (Ej) 

7.  Section  206.2  (a)  and  (b)  is  revised 
to  read  as  follows: 

§  206.2    Who  is  eligible  to  participate  as  a 
grantee? 

(a)  Eligibility.  An  IHE  or  a  private 
nonprofit  organization  may  apply  for  a 
grant  to  operate  a  HEP  or  CAMP  project 

(b)  Cooperative  planning.  If  a  private 
nonprofit  organization  other  than  an  IHE 
applies  for  a  HEP  or  a  CAMP  grant,  that 
agency  must  plan  the  project  in 
cooperation  with  an  IHE  and  must 
propose  to  operate  the  project  with  the 
facilities  of  that  IHE. 
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8.  Section  206.4  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  206.4    What  regulations  appty  to  these 

programs? 

■         «         *         *         * 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  grants),  34  CFR  Part 
75  (Direct  Grant  Programs),  34  CFR  Part 
77  (Definitions  That  Apply  to 
Department  Regulations),  34  CFR  Part  78 
(Education  Appeal  Board),  and  34  CFR 
Part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 
***** 

9.  Section  206.5  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  206.5    What  definitions  apply  to  these 
programs? 

***** 

(c)*  *  * 

(1)  "Act"  means  the  higher  Education 
Act  of  1965,  as  amended. 

***** 

10.  Section  206.10  is  amended  by 
revising  paragraphs  (b)(l)(i)-{viii)  and 
(b)(2)(i}-(iii),  and  by  adding  new 
paragraphs  (b)(2)(iv)-(vi),  to  read  as 
follows: 

§  206.10    What  types  of  services  may  be 
provided? 

***** 

(b)*** 

(1)*  *  * 

(i)  Recruitment  services  to  reach 
persons  who  are  at  least  17  years  of  age, 
who  themselves  or  whose  parents  or 
guardians  have  spent  a  minimum  of  75 
days  during  the  past  24  months  in 
migrant  and  seasonal  farmwork,  and 
who  lack  a  high  school  diploma  or  its 
equivalent. 

(ii)  Educational  services  that  provide 
instruction  designed  to  help  students 
pass  an  examination  and  obtain  a 
certificate  that  meets  the  guidelines  for 
high  school  equivalency  established  by 
the  State  in  which  the  project  is  located. 

(iii)  Supportive  services  that  include 
the  following — 

(A)  Personal,  vocational,  and 
academic  counseling: 

(B)  Placement  services  designed  to 
place  students  in  a  university,  college,  or 
junior  college  program,  or  in  military 
services  or  career  positions;  and 

(C)  Health  services. 

(iv)  Information  concerning  and 
assistance  in  obtaining  available 
student  financial  aid. 

(v)  Weekly  stipends  for  high  school 
equivalency  program  participants. 


[vi)  Housing  for  those  enrolled  in 
residential  programs. 

(vii)  Exposure  to  cultural  events, 
academic  programs,  and  other 
educational  and  cultural  activities 
usually  not  available  to  migrant  youth. 

(viii)  Other  essential  supportive 
services,  as  needed,  to  ensure  the 
success  of  eligible  students. 

(2)*  *  * 

(i)  Outreach  and  recruitment  services 
to  reach  persons  who  themselves  or 
whose  parents  or  guardians  have  spent 
a  minimum  of  75  days  the  past  24 
months  in  migrant  and  seasonal 
farmwork,  and  who  meet  the  minimum 
qualifications  for  attendance  at  a  college 
o(  university. 

(ii)  Supportive  and  instructional 
services,  including — 

(A)  Personal,  academic,  and  career 
counseling  as  an  ongoing  part  of  the 
piogram; 

(B)  Tutoring  and  academic-skill- 
biiilding  instruction  and  assistance; 

(C)  Assistance  with  special 
admissions: 

(D)  Health  services;  and 

(E)  Other  services  as  necessary  to 
assist  students  in  completing  program 
requirements. 

I  (iii)  Assistance  in  obtaining  student 
fihancial  aid  that  includes,  but  is  not 
limited  to,  the  following: 

(A)  Stipends. 

(B)  Scholarships. 

(C)  Student  travel. 

(D)  Career-oriented  work-study. 

(E)  Books  and  supplies. 

(F)  Tuition  and  fees. 

(G)  Room  and  board. 

(H)  Other  assistance  necessary  to 
assist  students  in  completing  their  first 
year  of  college  or  university. 

(iv)  Housing  support  for  student  living 
in  institutional  facilities  and  commuting 
students. 

(v)  Exposure  to  cultural  events, 
academic  programs,  and  other  activities 
not  usually  available  to  migrant  youth. 

(vi)  Other  support  services  as 
necessary  to  ensure  the  success  of 
eligible  students. 
***** 

Section  206.20  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(p),  redesignating  paragraph  (b)  as  (d). 
and  adding  new  pargraphs  (b)  and  (c)  to 
nead  as  follows: 


§  206.20    What  must  be  included  in  an 
•pplication? 

^         *         *         *         * 

(b)  Submit  a  grant  application  that — 

(1)  Covers  a  period  of  three  years, 
unless  extraordinary  circumstances 
fvarrant  a  shorter  period;  and 

(2)  Includes  an  annual  budget  of  not 
ess  than  $150,000; 


(c)  Include  a  management  plan  that 
contains — 

(1)  Assurances  that  the  staff  has  a 
demonstrated  knowledge  of  and  will  be 
sensitive  to  the  unique  characteristics 
and  needs  of  the  migrant  and  seasonal 
farmworker  population;  and 

(2)  ftovisions  for — 

(i)  Staff  inservice  training: 
(ii)  Training  and  technical  assistance; 
(iii)  Staff  travel; 
(iv)  Student  travel; 
(v)  Interagency  coordination;  and 
(vi)  Project  evaluation;  and 
***** 

12.  Section  206.30  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  206.30    How  does  the  Secretary  evaluate 
an  application? 

***** 

(b)  The  Secretary  awards  up  to  115 
possible  points  for  meeting  these 
criteria. 

•  ♦         *         *        * 

13.  Section  206.31  is  amended  by 
revising  paragraph  (a)(2)(ii).  and  adding 
a  new  paragraph  (i),  to  read  as  follows: 

§  206.31  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application? 
***** 

(a)  '   *   * 

(2)      *   * 

(ii)  An  effective  plan  of  management, 
as  described  in  §  206.20(d),  that  ensures 
the  proper  and  efficient  administration 

of  the  project. 

*  »        •        *        * 

(i)  Prior  experience.  (15  points)  (1)  The 
Secretary  considers  the  applicant's 
success,  in  any  HEP  or  CAMP  project 
conducted  during  the  three  fiscal  years 
preceding  the  fiscal  year  for  which  the 
applicant  is  applying,  in  meeting  the 
administrative  requirements  and 
programmatic  objectives  in  paragraphs 
(a)  (2)  and  (b)(2)  of  this  section. 

(2)  The  Secretary — based  on 
information  contained  in  the  project 
application  and  in  one  or  more  of  the 
following  documents  at  the  Secretary's 
disposal:  performance  reports,  audit 
reports,  site  visit  reports,  project 
evaluation  reports,  the  previously 
funded  application,  the  negotiated  j 
program  plan(s),  the  application  under 
consideration,  and  similar  reports  and 
applications  about  the  other  projects  the 
applicant  has  managed — considers — 

(i)  The  extent  to  which  the  project's 
anticipated  number  of  students  were 
served  and  given  access  to  college  or 
university  activities  as  provided  in  the 
approved  grant  application; 

(ii)  The  extent  to  which  project 
participants  persisted  toward 
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completion  of  the  academic  programs  in 
which  they  were  enrolled.  The  Secretary 
considers — 

(A)  For  a  HEP  project,  the  number  of 
participants  who  successfully  completed 
their  specified  courses  of  study  and  the 
number  of  participants  who  passed  an 
examination  and  obtained  a  certificate 
that  meets  the  guidelines  for  high  school 
equivalency  established  by  the  State  in 
which  the  project  is  located. 

(B)  For  a  CAMP  project,  the  number  of 
participants  who  completed  their  course 
of  study,  for  the  first  year  of  the  college 
or  university  attended,  in  good  standing; 


(iii)  The  extent  to  which  an  effective 
plan  of  management  existed  and  was 
implemented  to  ensure  the  proper  and 
cost  effective  administrative  of  the 
project  through  provisions  for — 

(A)  Staff  inservice  training  and 
technical  assistance:  and 

(B)  Coordination  with  other  existing 
programs  that  benefit  the  participating 
students  and  their  families; 

(iv)  The  extent  to  which  the  project 
assisted — 

(A)  HEP  graduates  to  be  placed  in 
universities,  junior  colleges,  the  military 
services,  career  positions,  or  other 
post-secondary  school  activities;  and 


(B)  CAMP  students  to  continue  in  a 
post-secondary  program  of  study  after 
completion  of  the  CAMP  project:  and 

(v)  The  extent  to  which  the  applicant 
has  met  the  administrative 
requirements — including  recordkeeping, 
reporting,  and  financial 
accountability — under  the  terms  of 
previously  funded  awards. 

(3)  The  Secretary  gives  equal  weight 
to  each  criterion  listed  in  paragraphs 
(i)(2)(i)-(v)  of  this  section. 

(Authority:  20  U.S.C.  1070d-2) 
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Title  3— 

The  President 


Presidential  Documents 

Proclamation  5625  of  April  6,  1987 

Know  Your  Cholesterol  Week,  1987 


|FR  Doc.  87-8046 
Filed  4-7-87:  3:10  pili) 
Billing  code  319S-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Heart  disease  and  heart  attacks  are  the  primary  cause  of  death  among 
Americans.  Scientific  research  has  cleariy  established  elevated  blood  choles- 
terol as  one  of  the  three  major  modifiable  risk  factors  for  coronary  heart 
disease.  Research  has  also  demonstrated  the  encouraging  news  that  people 
can  reduce  their  risk  of  heart  disease  by  lowering  high  blood  cholesterol. 

Having  blood  cholesterol  checked  is  the  only  way  to  know  whether  we  are  at 
high  risk  or  not.  The  testing  of  cholesterol  level  is  the  first  step  toward 
identifying  and  controlling  a  serious  condition  that  is  a  major  contributor  to 
America's  number  one  killer. 

More  than  20  medical,  public  health,  and  voluntary  health  organizations  have 
joined  with  the  National  Heart,  Lung,  and  Blood  Institute  to  form  the  National 
Cholesterol  Education  Program.  These  and  other  organizations  have  endorsed 
"Know  Your  Cholesterol"  as  an  educational  theme  of  this  national  effort 

The  Congress,  by  Public  Law  100-13.  has  designated  the  week  of  April  5 
through  April  11, 1987,  as  "Know  Your  Cholesterol  Week"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  April  5  through  April  11,  1987,  as 
Know  Your  Cholesterol  Week.  I  urge  all  Americans  to  become  familiar  with 
the  dangers  of  high  blood  cholesterol  and  to  take  steps  to  determine  their 
cholesterol  levels  and  discuss  the  implications  of  their  cholesterol  measure- 
ment at  their  next  visit  to  their  doctor. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of  April, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  of  the  FEDERAL  REGrSTER 
contains  regulatory  documents  having 
general  appiicaMity  and  legal  effect,  most 
of  which  are  keyed  to  and  codrtied  In 
the  Code  of  Federal  Regutetjorw.  which  is 
published  urxier  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of   Documents. 
Prices  of  new  books  are  lisfed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Agricurtural  Marketing  Service 

7  CFR  Part  1040 

MUk  in  the  Southern  MicWgan 
Marketing  Area;  Order  Suspending 
Certain  Provisions 

agency:  Agrioiltural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rules. 


summary:  This  action  stuipends  for  the 
month  of  March  1987  the  requirement  in 
the  Southern  Michigan  Federal  milk 
order  that  a  supply  plant  operator  ship 
at  least  30  percent  of  its  receipts  of 
Grade  A  milk  to  distributing  plants.  The 
suspension  was  requested  by  a 
cooperative  association  that  represents 
producers  supplying  milk  to  the  fluid 
market.  The  action  is  needed  to  avoid 
inefficient  handling  of  milk  merely  for 
the  purpose  of  qualifying  for  pool 
participation. 

EFFECnVt  DATE  April  9,  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  A.  Glandt.  Marketing  Specialist 
Dairy  Division,  A^cultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250,  (202)  447-4629. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
March  11, 1987;  published  March  16. 
1987  (52  FR  8074). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b)  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 


farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601  et 
seq.),  and  of  the  order  regulating  the 
handling  of  milk  in  the  Southern 
Michigan  marketing  area  (7  CFR  Part 
1040). 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  16  (52  FR  8074),  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  an  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  Only  one  comment  was 
received  and  that  comment  was  in 
support  of  the  suspension. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  month  of  March  1987  the 
following  provisions  of  the  order  (7  CFR 
Part  1040)  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

1.  In  §  1040.7(b)(1)  the  words  "each 
month  not  less  than  30  percent  of  the 
total  quantity  of*  and  "received  at  such 
plant  from  producers  and  from  a  handler 
described  in  5 1040.9(c).  or  diverted 
therefrom  by  the  plant  operator  or  a 
cooperative  association  (as  described  in 
S  1040.9(b)]  pursuant  to  §  1040.13,  less 
any  Class  I  disposition  of  fluid  milk 
products  which  are  processed  and 
packaged  in  consumer-type  contains 
in  the  plant,". 

As  suspended,  that  paragraph  for  the 
term  of  the  suspension  reads  "A  supply 
plant  &om  which  Grade  A  milk  is 
transferred  to  plants  described  in 
paragraph  (b)(5)  of  this  section  subject 
to  the  following  conditions:" 

2.  In  §  1040.7(b)(1),  paragraph  (i). 

SUtement  of  Consideration 

This  action  makes  inoperative  for  the 
month  of  March  1987  the  provisions 
requiring  a  supply  plant  operator  to  ship 
at  least  30  percent  of  its  receipts  of 
Grade  A  milk  to  distributing  plants.  The 
suspension  was  requested  by  Michigan 
Milk  Producers  Association  (MMPA), 
which  represents  producers  supplying 
the  market. 

This  action  is  needed  because 
demands  of  the  fluid  market  have 


declined  dramatically  during  February 
and  no  improvement  was  expected  in 
March.  Thus,  MMPA  has  found  it 
necessary  to  divert  milk  supplies 
routinely  associated  with  the  fluid 
market  to  manufacturing  plants  in  order 
to  accommodate  milk  shipments  from  a 
proprietary  handler  supply  plant  uniL 
The  suspension  is  needed  to  make 
inoperative  the  qualification  provisions 
which  require  a  unit  of  supply  plants 
consisting  of  one  or  more  plants  to  ship 
or  divert  30  percent  or  more  of  the 
Grade  A  milk  received  at  or  diverted 
from  the  plants  that  make  up  the  unit. 
With  the  suspension,  any  level  of 
shipments  from  any  or  all  plants  in  the 
unit  would  satisfy  the  qualification 
provisions  of  the  order  for  the  month  of 
March  1987.  This  will  ensure  continued 
pooling  of  the  plants  since  the  order 
provides  that  if  a  supply  plant  qualifies 
as  a  pool  plant  for  the  months  of 
October  through  March,  then  the  plant 
automatically  qualifies  as  a  pool  plant 
for  the  months  of  April  through 
September. 

The  suspension  was  supported  by  the 
Independent  Cooperative  Milk 
Producers  Association.  Together  with 
the  proponent,  these  two  cooperatives 
represent  more  than  80  percent  of  the 
producers  in  this  market 

It  is  inappropriate,  in  view  of  the 
circumstances  cited  above,  to  require  a 
supply  plant  operator  to  ship  at  least  30 
percent  of  its  Grade  A  receipts  to 
distributing  plants  in  order  to  pool  milk 
associated  with  a  supply  plant  for  the 
month  of  March. 

If  the  provisions  were  not  suspended 
for  the  month  of  March  1987,  MMPA 
likely  would  encounter  considerable 
difflculty  in  pooling  certain  supply 
plants  and  the  milk  of  producers 
regularly  associated  with  the  Southern 
Michigan  fluid  market.  Without  the 
suspension,  milk  would  be  shipped  In  an 
inefficient  and  costly  manner  to  assure 
its  continued  pooling  under  the  order. 
This  would  not  serve  to  promote  the 
orderiy  marketing  of  milk  in  the 
Southern  Michigan  marketing  area 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  This  suspension  is  necessary  to 
reflect  current  marketing  conditions  in 
the  marketing  area  in  that  substantial 
quantities  of  milk  from  producers  who 
are  associated  with  the  market 
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otherwise  could  be  excluded  from  the 
marketwide  pool,  or  else  the  milk  would 
have  to  be  shipped  in  an  inefficient  and 
costly  manner,  thereby  causing  a 
disruption  in  the  orderly  marketing  of 
milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders.  Milk,  Dairy 
products. 

It  is  therefore  ordered.  That  the 
following  language  in  §  1040.7(b)(1)  of 
the  Southern  Michigan  order  is  hereby 
suspended  for  the  month  of  March  1987, 
as  follows: 

PART  1040— MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1040  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

§1040.7    (Amended] 

2.  In  7  CFR  Part  1040,  the  following 
words  in  §  1040.7(b)(1)  are  suspended, 
"each  month  not  less  than  30  percent  of 
the  total  quantity  of'  and  "received  at 
such  plant  from  producers  and  from  a 
handler  described  in  §  1040.9(c),  or 
diverted  therefrom  by  the  plant  operator 
or  a  cooperative  association  (as 
described  in  §  1040.9(b))  pursuant  to 

§  1040.13.  less  any  Class  I  disposition  of 
fluid  milk  products  which  are  processed 
and  packaged  in  consumer-type 
containers  in  the  plant,". 

3.  In  7  CFR  Part  1040,  paragraph  (i)  in 
§  1040.7(b)(1)  is  suspended. 

Effective  date:  April  9, 1987. 

Signed  at  Washington.  DC.  on  April  3, 1987. 
Kenneth  A.  Gilles. 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

(PR  Doc.  87-7862  Filed  4-8-87;  8:45  am) 
BILLING  CODE  341(H>2-M 


Farmers  Home  Administration 
7  CFR  Part  1951 

Servicing  and  Collections 

AGENCY:  Farmers  Home  Administration, 
USDA. 


ACTION:  Final  rule. 


Sumimary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
account  servicing  regulations  to 
implement  provisions  of  the  Food 
Security  Act  of  1985.  The  intended  effect 
is  to  provide  borrowers  of  loans  made 
and  insured  under  the  Consolidated 
Farm  and  Rural  Development  Act  an 
annual  detailed  statement  of  their 
accounts  upon  request. 
EFFECTIVE  DATE:  April  9,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Distler,  Chief,  Accounting 
Systems  Planning  and  Design  Branch  I, 
Accounting  Systems  Planning  Division, 
USDA,  1520  Market  Street.  St.  Louis, 
MO  68103,  Telephone  (314)  425-4458. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  agency  management. 
The  creation  of  a  loan  summary 
statement  is  required  for  the  loan 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  titles  and 
numbers  as  follows:  Farm  Ownership 
Loans,  10.407;  Farm  Operating  Loans, 
10.406;  Emergency  Loans,  10.404;  Soil 
and  Water  Loans.  10.416;  Water  and 
Wastle  Disposal  Systems  for  Rural 
Communities.  10.418;  and  Community 
Facilities  Loans.  10.423. 

The  first  three  of  these  listed 
programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
cons«ltation  with  state  and  local 
officials. 

This  final  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program." 
FmHA  has  determined  that  this  final 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91«-190.  an  Environmental  Impact 
Statement  is  not  required. 

The  Food  Security  Act  of  1985  (Pub.  L. 
99-198)  requires  that  FmHA  furnish  to  a 
borrower,  upon  their  request,  a  loan 
summary  statement  for  any  loan  made 
or  insured  under  the  Consolidated  Farm 
and  Rural  Development  Act.  The  loan 
summary  statement  will  provide  a 
detailed  status  of  each  loan  for  the  loan 
summary  period.  Since  the  enactment  of 
the  Food  Security  Act  of  1985  did  not 
coincide  with  FmHA's  accounting 
reporting  periods,  the  history  for  the 
period  December  22, 1985.  through 


December  31, 1985.  is  not  available. 
However,  the  borrower  received  an 
annual  statement  of  loan  account  in 
January  1966  which  reflected  the  activity 
on  loans  for  calendar  year  1985.  This 
included  the  activity  for  the  period 
December  22, 1985,  through  December 
31, 1985. 

Since  thfe  loan  summary  statement  is  a 
new  requirement,  the  beginning 
balances  are  also  not  available. 
Therefore,  the  initial  loan  summary 
statement  will  not  include  beginning 
balances.  However,  all  subsequent  loan 
summary  statements  will  reflect  the 
balance  due  at  the  beginning  of  the 
current  loan  summary  period.  In 
addition,  the  annual  statement  of  loan 
account  the  borrower  received  in 
January  1986  did  include  the  unpaid 
principal  balance  on  the  borrower's 
account  as  of  December  31, 1985. 

The  statement  will  reflect  the  details 
of  each  loan  for  the  summary  period, 
including  the  interest  rate,  outstanding 
principal  due  at  the  beginning  of  the 
period,  amount  of  payments  made 
during  the  period,  amount  due  at  the  end 
of  the  period*  allocation  of  payments, 
total  amount  due  on  all  loans  at  the  end 
of  the  period,  any  delinquency,  a 
schedule  of  payments  due,  and  the 
manner  in  which  the  borrower  may 
obtain  more  information  on  the  status  of 
each  loan.  As  of  December  31  of  each 
year,  a  hard-copy  report  will  be 
produced  and  forwarded  to  field  offices 
to  be  retained  in  the  borrower's  file.  In 
addition,  at  the  end  of  each  calendar 
quarter,  a  cumulative  report  will  be 
produced  on  microfiche  and  retained  in 
the  Finance  Office.  These  loan  summary 
statements  will  be  created  by  the 
Agency's  automated  accounting  system. 
The  loan  summary  period  will  begin  on 
January  1, 1986.  or  the  date  of  issuance 
of  the  last  loan  summary  statement  and 
end  on  the  date  of  issuance  of  the 
current  loan  summary  statement. 

This  change  in  regulations  is  being 
made  to  advise  FmHA  field  offices  of 
the  procedures  to  be  followed  when  a 
borrower  requests  a  loan  summary 
statement.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  the  opportunity  for  comment 
are  not  required;  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing.  Credit.  Loan 
Programs — Agriculture.  Loan 
Programs — Housing  and  Community 
Development,  Mortgages,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 
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Therefore,  Chapter  XViu,  1  mu  7,  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
is  revised  to  read  as  follows: 

Authority:  7  US.C.  1989;  42  U  S.C.  1480:  5 
U.S.C.  301;  7  CFR  2.23;  and  7  CFR  2.70. 

Subpart  A— Account  Servicing  Policies 

2.  Section  1951.7  is  amended  by 
adding  paragraph  (h)  to  read  as  follows. 

§  1 95 1 .7    Accounu  of  tKtrrowert. 

♦  *        *        *        • 

(h)  Loon  summary  statements.  Upon 
request  of  a  borrower,  FmHA  issues  a 
loan  summary  statement  that  shows  the 
account  activity  for  each  loan  made  or 
insured  under  the  Consolidated  Farm 
and  Rural  Development  Act. 

(1)  The  loan  summary  statement 
period  is  from  January  1  through 
December  31.  The  Finance  Office 
forwards  annual  loan  summary 
statements  to  field  offices  for  all  loans 
made  or  insured  under  the  Consolidated 
Farm  and  Rural  Development  Act. 
Retain  calendar  yearend  Forms  FmHA 
389-777  .  "Loan  Summary  Statement."  in 
borrower  files  as  a  permanent  record  of 
borrower  account  activity  for  the  year. 

(2)  Quarterly  loan  summary 
statements  are  retained  in  the  Finance 
Office  on  microfiche.  These  quarterly 
statements  reflect  cumulative  data  from 
the  beginning  of  the  current  year  through 
the  end  of  the  most  recent  quarter. 
County  supervisors  may  request  copies 
of  these  quarterly  or  annual  statements 
by  sending  Form  FmHA  1951-57, 
"Request  for  Loan  Summary  Statement," 
to  the  Finance  Office. 

(3)  A  county  supervisor,  at  the  request 
of  a  borrower,  copies  the  applicable 
loan  summary  statement  and  provides 
the  copy  to  the  borrower.  Attach  a  copy 
of  Form  FmHA  1951-58,  "Basis  for  Loan 
Account  Payment  Application  for 
Farmer  Program  Loans,"and  a  copy  of 
the  promissory  note  showing  borrower 
installments  to  each  loan  summary 
statement  provided  to  the  borrower. 

Subpart  E— Servicing  of  Community 
Program  Loans  and  Grants 

3.  Section  1951.207  is  amended  by 
adding  paragraph  (1)  to  read  as  follows. 

§  1951.207    General  servicing  actions. 

*  *         «         •         « 

(1)  Loan  summary  statements.  Upon 
request  of  a  borrower.  FmHA  issues  a 
loan  summary  statement  that  shows  the 
account  activity  for  each  loan  made  or 


insured  under  the  Consolidated  Farm 
and  Rural  Development  Act. 

(1)  The  loan  summary  statement 
period  is  from  January  1  through 
December  31.  The  Finance  Office 
forwards  annual  loan  summary 
statements  to  field  offices  for  all  loans 
made  or  insured  under  the  Consolidated 
Farm  and  Rural  Development  Act.  Field 
offices  will  also  receive  a  listing  of 
principal  installments  due  for 
community  program  loans  with 
unamortized  installments.  Retain 
calendar  yearend  Forms  FmHA  389-777, 
"Loan  Summary  Statement."  in 
borrower  files  as  a  permanent  record  of 
borrower  account  activity  for  the  year. 

(2)  Quarterly  loan  summary 
statements  are  retained  in  the  Finance 
Office  on  microfiche.  These  statements 
reflect  cumulative  data  from  the 
beginning  of  the  current  year  through  the 
end  of  the  most  recent  quarter.  Servicing 
offices  may  request  copies  of  these 
quarterly  or  annual  statements  by 
sending  Form  FmHA  1951-57,  "Request 
for  Loan  Summary  Statement,"  to  the 
Finance  Office. 

(3)  A  field  office,  at  the  request  of  a 
borrower,  copies  the  applicable  loan 
summary  statement  and  provides  the 
copy  to  the  borrower.  Upon  a  borrower's 
request  a  servicing  office  will  also 
provide  an  explanation  of  the  basis  for 
the  application  of  payments  made  by  the 
borrower.  Community  program 
borrowers  with  amortized  payments  will 
receive  a  copy  of  their  debt  instrument 
not  showing  the  borrower  installments. 
Borrowers  with  unamortized  debt 
instruments  will  receive  a  copy  of 
"Principal  Installments  for  Community 
Program  Loans  With  Unamortized 
Installments"  which  will  be  provided  to 
the  borrower  along  with  their  Form 
FmHA  389-777. 

Dated:  February  26. 1987. 
Eric  P.  Thor, 

Acting  Administrator.  Farmers  Home 
Administration. 

(KR  Doc.  87-7938  Filed  4-8-87;  8:45  am] 
BILUNQ  CODE  4310-07-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  61219-62191 

15  CFR  Part  399 

PRC  Advisory  Notes:  Amendments 
Based  on  COCOM  Review 

agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 


summary:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL),  which  identifies  those 
commodities  subject  to  Department  of 
Commerce  export  controls.  The 
"Advisory  Notes"  in  various  entries  of 
the  CCL  list  those  commodities  covered 
by  a  particular  entry  that  are  more  likely 
to  be  approved  for  export  than  others. 

This  rule  adds  three  Advisory  Notes 
covering  the  export  to  the  People's 
Republic  of  China  of  various 
commodities,  including  the  following: 

Certain  semi-conductor  photodiodes 
covered  by  entry  1548 A  of  the  CCL 

Certain  non-ruggedized  cinema 
recording  cameras  covered  by  entry 
1585A;  and 

Certain  types  of  monocrystalline 
silicon  covered  by  entry  1757A. 

In  addition,  the  heading  for  entry 
1564A,  which  sets  forth  the  types  of 
equipment  controlled  by  that  entry,  is 
revised. 

These  amendments  result  from  the 
review  of  the  system  of  strategic  export 
controls  maintained  by  the  United 
Slates  and  certain  allied  countries 
through  the  Coordinating  Committee 
(COCOM). 

EFFECTIVE  DATE:  This  rule  is  effective 
April  9. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Hammond,  Electronic 
Components  and  Instrumentation  Tech 
Center,  Department  of  Commerce, 
Washington,  DC,  Telephone:  (202)  377- 
3073,  for  questions  on  electronics  and 
precision  instruments.  For  questions  on 
compounds  and  materials  covered  by 
entry  1757A  of  the  Commodity  Control 
List,  contact  Jeff  Tripp,  Capital  Goods 
Tech  Center,  Department  of  Commerce, 
Washington.  DC,  Telephone:  (202)  377- 
1309. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(.SO  U.S.C.  App.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 


ii4:>s 
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APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  conunent  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald,  Office 
of  Technology  and  Policy  Analysis, 
Export  Administration.  U.S.  Department 
of  Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
S  553),  or  by  any  other  law,  under 
sections  603(a]  and  604(a]  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)  and  604(a])  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

4.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.y 

List  of  Subjects  in  15  CFR  Part  399 

Exports,  reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Autiiority:  Pub.  L  96-72,  93  Slat.  503,  50 
U.S.C  Aftp.  2401  et  seq..  as  amended  by  Pub. 
L.  97-145  of  Decenit>er  28. 1981  and  by  Pub.  L. 
99-64  of  )uly  12, 1965;  E.0. 12525  of  July  12. 
1985  (50  FR  28757.  July  16, 1985);  Pub.  L  95- 
223,  50  IJ.S.C.  1701  et  seq.:  E.0. 12532  of 
Septemtter  9, 1985  (50  FR  38881,  September 
10. 1985)  as  affected  by  notice  of  September 
4. 1986  (51  FR  31925,  September  8, 1986);  Pub, 
L  9S-440  (October  2. 1968);  E.a  12571. 
October  27, 1986  (51  FR  39505,  October  2a 
1986). 

§399.1    [Amended] 

2.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1548A  is  amended 
by  adding  an  Advisory  Note  at  the  end 
of  the  entry,  reading  as  follows: 

154aA    Pbotoaensitive  components, 
indnding  linear  and  focal  plane  arrays, 
and  dice  and  wafers  therefor. 


photodiDdes  for  previously  approved  and 
installed  Western  civil  communicttiona 
equipment  with  a  response  time  constant  of 
0.5  ns  or  more  and  with  a  peak  aensitivity  at 
a  wavelength  neither  longer  thao  1,350  nin 
nor  shorter  (ban  300  nn. 

(Note:  The  photodioide*  will  be  supplied  on 
a  replacement  baais  with  no  enhancement  of 
the  system.) 

3.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precisions 
Instruments).  ECCN  1564A  is  amended 
by  revising  the  heading  of  the  Advisory 
Note  for  the  People's  Republic  of  China 
to  read  as  follows: 

1564A     Electronic  component 
assemblies,  sub-assemblies,  printed 
dfcwt  boards,  substrates  and 
microdrcuits,  including  packages 
therefor. 

•  «        *        •        * 

Advisory  Note  for  the  People's  Republic  of 
China:  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  "assemblies", 
printed  circuit  boards  and  integrated  circuits 
not  specially  designed  to  military  standards 
for  radiation  hardening  and  temperature,  as 
follows: 

*  •         •         •         * 

4.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  15&5A  is  amended 
by  adding  an  Advisory  Note  at  the  end 
of  the  entry,  reading  as  follows: 

1585A    Photographic  equipment. 

***** 

(Advisory)  Note  for  the  People's  Republic 
of  Chiaa:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  non-ruggedized 
cinema  recording  cameras,  controlled  by  sub- 
paragmph  (a)  of  this  ECCN  156SA,  for  normal 
civil  purposes. 

5.  Id  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  1757A  is  amended  by 
adding  an  Advisory  Note  at  the  end  of 
the  entry,  reading  as  follows: 

1757A    Compounds  and  materials  as 
described  in  this  ent!;. 


(Advisory)  Note  for  the  People's  Republic 
of  China:  Licenses  Bn  likely  to  be  approved 
for  export  to  sabsfactory  end-user*  in  the 
Copies  Republic  of  Qiiaa  of  semiconductor 


(Advisory)  Note  for  the  People's  Republic 
of  China:  Uceiues  are  likely  to  be  approved 
for  export  to  satisfactory  ead-users  in  the 
People's  Republic  of  China  of 
monocrystalline  silicon,  as  {ollows: 

(a)  N-type,  crystal  orientation  1-1-1  with  a 
resisdvity  not  exceeding  100  ohm.caK 

(b)  P-type.  crystal  orientation  1-1-1  witb  a 
resistivity  not  exceeding  5  olun.cm. 


Dated:  April  6, 1987. 
Vincent  F.  DeCoio, 

Deputy  Assistant  Secretary  for  Export 

Adntinistration. 

[FR  Doc.  87-7908  Filed  4-8-87;  8:45  am] 

BILUNO  CODE  SS10-OT-M 


SECURITtES  AND  EXCHANGE 
COMMtSStON 

17  CFR  Part  241 

[ReL  No.  34-24296] 

Interpretive  Release  Relating  To 
Tender  Offers  Rules 

agency:  sec. 
action:  Interpretation. 

summary:  The  Securities  and  Exchange 
Commission  today  authorized  the 
issuance  of  its  views  with  respect  to  the 
disclosure  and  dissemination  of  material 
changes  in  the  information  in  tender 
offer  materials  previously  provided  to 
security  holders,  in  accordance  with 
Rules  14d-d(c)  [17  CFR  24G.14d(c)l  and 
14d-6(d)  [17  CFR  24ai4d-6(d))  of 
Regulation  14D.  applicable  to  third-party 
tender  offers,  and  Rule  13e-4  (d)(2)  and 
(e)(2)  [17  CFR  240.13e-4  {d)(2),  (e)(2)l. 
applicable  to  issuer  tender  offers.  This 
release  will  provide  guidance  to  the 
public  and  assist  persorvs  subject  to  the 
tender  offer  ndes  in  complying  with 
applicable  requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  with  questions  concerning  the 
subject  matter  of  this  release  or  the 
operation  of  the  lender  offer  rules 
should  contact  David  A.  Sirignano  or 
Bradley  D.  Belt  at  (202)  272-3097  or 
Larry  E.  Bergmann  at  (202)  272-2874. 

Sin>Pl.EMENTARY  INFORMATrON:  On  July 
11, 1986  the  Commission  issued  Release 
No.  34-23421  (51  FR  25873),  which 
announced  the  adoption  of  the  all- 
holders  and  best -price  amendments  to 
the  tender  offer  rules.  In  addition,  inter 
alia,  the  Commission  at  that  time 
amended  existing  rules  concerning 
minimum  offering  periods  to  require  that 
a  tender  offer  would  be  required  to 
remain  open  for  ten  busiiiess  days  upon 
the  announcement  of  an  increase  or 
decrease  in  (i)  the  percentage  of 
securities  being  sought  or  (ii)  the 
consideration  offered  by  the  offeror.  The 
Commission  expressed  the  view  that  the 
minimum  time  period  an  offer  must 
remain  open  following  other  material 
changes  in  the  terms  of  the  offer  or 
information  concerning  the  offer  will 
depend  on  the  facts  and  circumstances, 
including  the  degree  of  significance  of 
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the  information  and  the  appropriate 
manner  of  dissemination. 

I.  Introduction 

The  tender  offer  rules  promulgated 
under  the  William  Act  are  designed  to 
ensure  that  security  holders  have 
appropriate  information  about  the  terms 
of  the  offer  and  sufHcient  time  to 
consider  such  information  in  deciding 
whether  to  tender,  sell  in  the  market,  or 
hold  their  securities.  In  promulgating 
these  rules,  the  Commission  recognized 
that  the  fluid,  dynamic  nature  of 
corporate  control  contests  could  result 
in  changed  market  conditions  and 
revisions  in  the  terms  of  a  tender  offer, 
which  could  have  an  impact  on  the 
investment  decisions  of  security  holders. 
Therefore,  the  rules  require  that  material 
changes  in  the  information  published, 
sent,  or  given  to  security  holders  be 
disclosed  and  that  the  new  information 
be  disseminated  in  a  manner  reasonably 
designed  to  inform  security  holders  of 
the  change.  The  disclosure  and 
dissemination  requirements  will  not  be 
effective  unless  security  holders  have 
sufficient  time  to  consider  and  react  to 
the  new  information.  In  two  recent 
tender  offers,  a  material  change  to  a 
condition  of  the  offer,  specifically,  a 
waiver  of  a  minimum  share  condition, 
has  been  attempted  on  the  last  day  of 
the  offer  without  adequate 
dissemination  to  shareholders  or  time 
for  the  shareholders  to  determine 
whether  to  hold,  sell,  tender,  or 
withdraw  based  on  the  new  information. 

The  Commission  is  issuing  this  release 
to  clarify  its  view  that  a  waiver  of  a 
minimum  share  condition  is  a  material 
change  in  the  terms  of  an  offer  and  to 
reiterate  its  view  that  compliance  with 
Rules  14d-^(c)  and  14d-6{d)  and  13e-4 
{d)(2)  and  (e)(2)  requires  that  material 
changes  be  disseminated  in  a  manner 
reasonably  calculated  to  inform  security 
holders  of  such  changes  and  with 
sufficient  time  for  security  holders  to 
absorb  such  new  information.  Thus,  if  a 
bidder  makes  a  material  change  near  or 
at  the  end  of  its  offer,  it  will  have  to 
extend  the  offer  to  permit  adequate 
dissemination.  The  obligation  to  provide 
security  holders  the  information  and 
time  to  act  is  not  avoided  by  reserving 
the  right  to  make  the  change  in  the 
initial  tender  offer  materials.  Statements 
in  tender  offer  materials  which  state 
that  a  material  change  may  be  made 
without  furllier  notice  or  extension  are 
misleading. 


II.  Discussion 

A.  Material  changes 

The  Williams  Act  and  rules  are 
designed  to  ensure  that  security  holders 
confronted  with  a  tender  offer  for  their 
shares  of  the  subject  company  have 
adequate  information  upon  which  to 
base  their  investment  decisions,'  and 
sufficient  time  in  which  to  determine 
whether  to  tender,  sell,  or  hold  their 
securities.*  In  section  14(d)(1),  Congress 
required  that,  at  the  time  the  offer  is  first 
published,  sent,  or  given  to  security 
holders,  an  offeror  provide  investors 
with  appropriate  disclosures  about  the 
terms  of  the  offer,  the  offeror's  plans  or 
proposals  with  respect  to  the  subject 
company,  and  other  information 
concerning  the  offer. 

In  fashioning  a  comprehensive 
framework  for  the  regulation  of  tender 
offers,  Congress  recognized  that  not  all 
the  details  of  the  contemplated  system 
could  or  should  be  delineated  in 
statutory  provisions.  Thus,  Congress 
vested  the  Commission  with  broad 
rulemaking  authority  to  establish 
standards  to  govern  the  conduct  of 
tender  offers.  Completion  of  the 
regulatory  system  was  left  to 
Commission  rulemaking  so  that  the 
Commission  could  make  the  disclosure 
meaningful  and  effective  and  could 
adjust  the  legal  requirements  to  meet  the 
"very  fast  changing  phenomena"  in 
tender  offer  practice.' 

In  promulgating  the  rules  and 
regulations  under  the  Williams  Act,  the 
Commission  recognized  that  there  could 
be  changes  in  the  information  published, 
sent,  or  given  to  security  holders  that 
could  affect  their  investment  decisions. 
Accordingly,  in  adopting  Regulation  14D 
and  Rule  13e-4,  the  Commission 
included  provisions  requiring  the 
disclosure  and  dissemination  of  such 
changes,  where  material.  Rules  14d-6 
and  13e-4(d)  establish  the  disclosure 
requirements  for  bidders  in  making 
tender  offers.  Paragraphs  14d-6(d)  and 
13e-4(d)(2)  thereunder,  respectively, 
obligate  the  offeror  to  disclose  material 
changes.  Rule  14d-6(d)  provides: 

Material  changes.  A  material  change  in  the 
Information  published  or  sent  or  given  to 
security  holders  shall  be  promptly  disclosed 

'  Rondeau  v.  Mosinee  Paper  Corp..  422  US.  49.  58 
(1975).  See  also  S.  Rep.  No.  550. 90th  Cong.,  Ist  Sets. 
3  (1967). 

»  Rule  14e-l(a)  [17  CFR  240.14e-l(a))require» 
tender  offers  lo  be  held  open  for  a  minimum  of  20 
iMisiness  days. 

'  Hearings  on  S.  510  Before  the  Securities 
Subcommittee  of  the  Senate  Committee  on  Banking 
and  Currency.  90th  Cong..  1st  Sess.  30  (1967). 


to  security  holders  in  additional  tender  offer 
materials. 

Similarly,  Rule  13e-4(d){2)  states: 

If  a  material  change  occurs  in  the 
information  previously  disclosed  to  security 
holders,  the  issuer  or  affiliate  shall  disclose 
promptly  such  change  in  the  manner 
prescribed  by  (e){2}  of  this  section. 

Rules  14d-4  and  13e-4(e)  specify  the 
procedure  by  which  offerors  may 
disseminate  the  information  required  to 
be  disclosed.  Rule  14d-4(c)  establishes 
the  manner  in  which  material  changes  in 
third-part  offers  are  to  be  disseminated 
to  security  holders: 

Publication  of  changes.  If  a  tender  offer  has 
been  published  or  sent  or  given  to  security 
holders  by  one  or  more  of  the  methods 
enumerated  in  paragraph  (a)  of  this  section,  a 
material  change  in  the  information  published, 
sent  or  given  lo  security  holders  shall  be 
promptly  disseminated  to  security  holders  in 
a  manner  reasonably  designed  to  inform 
security  holders  of  such  change  *  *  *. 

Rule  13e-4(e)(2)  provides  the 
dissemination  requirement  for  issuer 
tender  offers: 

If  a  material  change  occurs  in  the 
information  published,  sent  or  given  to 
security  holders,  the  issuer  or  affiliate  shall 
disseminate  promptly  disclosure  of  such 
change  in  a  manner  reasonably  calculated  to 
inform  security  holders  of  such  change. 

Changes  that  most  directly  impact  the 
security  holder's  investment  decision 
are  those  with  respect  to  the 
consideration  offered  and  the  number  of 
shares  sought.  Changes  in  these  terms 
are  addressed  by  Rule  14e-l(b),  as 
amended  in  July  1986,  which  provides 
that: 

no  person  who  makes  a  tender  offer  shall 

*  [ijncrease  or  decrease  the  percentage 
of  the  class  of  securities  being  sought  or  the 
consideration  offered  or  the  dealer's 
soliciting  fee  to  be  given  in  a  tender  offer 
unless  such  tender  offer  remains  open  for  at 
least  ten  business  days  from  the  date  that 
notice  of  such  increase  or  decrease  is  first 
published  or  sent  or  given  to  security 
holders'  *  *. 

The  tender  offer  provisions  do  not 
specifically  establish  a  minimum  time 
period  with  respect  to  disclosure  and 
dissemination  of  other  material  changes. 
Given  the  continually  evolving  nature  of 
tender  offer  practice,  it  is  impracticable 
to  delineate  every  possible  material 
change,  its  degree  of  significance,  or  the 
requisite  time  period  attendant  to  that 
change.  However,  disclosure  and 
dissemination  of  material  changes  must 
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allow  security  hokiers  the  opportunity 
effectively  to  consider  such  information 
and  factor  it  into  the  decision  whether, 
to  tender  shares,  withdraw  shares 
already  tendered,  sell  into  the  market,  or 
hold  their  shares.* 

Judicial  decisions  have  discussed  the 
time  necessary  for  security  holders  to 
obtain  information  and  react  to  it  in 
both  the  tender  offer  and  proxy  areas.* 
As  stated  in  the  Commission's  release 
announcing  adoption  of  the  recent  all- 
holders  and  best-price  and  other  related 
amendments  to  the  tender  offer  rules: 

As  a  general  rule,  the  CommissioQ  is  of  the 
view  that  to  allow  dissemination  to 
shareholders  "in  a  manner  reasonably 
designed  to  inform  [theml  of  such  change"  (17 
CFR  240.14d-4(c)).  the  offer  should  remain 
open  for  a  minimum  of  five  business  days 
from  the  date  that  the  material  change  is  first 
published,  sent  or  given  to  security  holders.  If 


*  The  Commission  expressed  this  view  in  its 
amicus  brief  filed  in  rtw  Seventh  Circuit  in 
McDermott.  Inc  v.  Wheehhrotor-  Frye.  Inc..  649  F. 
2d  489  [7th  Ctr.  1980).  The  Conunisaiof)  ttaled  that  a 
press  release  by  the  bidder  on  the  iasi  day  o/  its 
offer,  announcing  an  increase  in  the  nuiaber  of 
shares  it  would  accept  (a  situation  now  addressed 
by  Rule  14e-1(b)).  "did  not  permit  dissemination  of 
the  maleriat  change  by  means  of  adequate 
publicatien  in  s  newsfwper  of  national  circulation 
on  |tkat  day  "  Brief  at  20.  Ttie  Commiasion  endorsed 
"a  brief  extension  of  the  lender  olfer  so  as  to  permit 
adequate  diaseminalKMi  of  the  Okatenai  change  to 
security  holders  and  an  opportanity  for  then  to 
react  to  it."  Id.  The  court,  in  overturning  the 
preliminary  iniunction  entered  by  the  lower  coori 
determined,  without  specifically  deciding  the  issue, 
that  suffkienl  disseffiination  had  been  achieved  by 
the  lime  of  its  expedited  deciaiaa  («  days  from  the 
presa  release  dale).  640  F.2d  at  493. 

*  In  tlie  tender  offer  area,  sec  Electronic  Specialty 
Co.  V.  IntemaUonal  Controls  Corp-.  409  F.2d  937. 
944  (2d  Cir.  1988)  (descrihrng  district  court  opinion 
declining  to  order  divestuure  of  shares  acqwired  in 
tender  offer  or  to  enjoin  voting  and  holding  that 
withdrawal  offer  lasting  for  eight  days  afforded 
equivalent  relief  to  reaossion  offer);  Ribst  Brewing 
Co.  V.  Kalmaaovitz.  551  F.  Sup.  882.  893  (a  Del. 
19821  (four  business  days  sufficient  time  to 
disseminate  disclosure  relating  to  financial 
condition  of  individuals  who  were  bidders  in  an  any 
and  all  cash  offerf;  Nichcrhon  File  Co.  r.  H.K.  Porter 
Co..  341  F.  Supp.  508  fD.RJ  1972),  ofTd.  482  F.2d  421 
(1st  Cir.  1973)  (carslive  letter  and  cesciasioa  offer 
mailed  within  seven  days  of  a  tender  offer 
withdrawal  date  sufficienl  lo  OMmter  any  effect  of 
misstatement).  In  the  proxy  area,  see  In  re 
Anderson.  Clayton  Litigation.  519  A.  2d  669.  679 
(Del.  Ch.  198S)  (three  buaioas  day  solicitation  period 
found  not  sufficient  to  allow  security  holders  a 
reasonable  opportunity  to  receive  and  consider 
additional  soliciting  material  prior  to  the  meeting). 
See  also  Swilh  V.  Van  Gorkon.  488  A.  2d  858. 803 
(Del.  1985)  1 'In  an  appropriate  case,  an  otherwise 
candid  proxy  statement  may  be  so  untimely  as  to 
defeat  its  purpose  of  meetmg  the  needs  of  a  fully 
informed  eleclerate");  Securities  Exdiange  Act 
Release  No.  16343  (November  15. 1879)  (Coointiasioa 
report  under  £xchan^  Act  Secltoa  21(aK  statuig 
that  when  facts  change  pnor  to  meeting,  appropriate 
steps  should  be  taken  to  disseminate  comptete  and 
accurate  infotmation  to  security  hoMers: 
possibilities  lo  t>e  considered  include  (lostponing  the 
meeting,  sending  a  letter  to  all  security  holders 
advising  them  of  the  changes  that  have  been  made, 
revising  the  proxy  statement  and  resoliciting 
proxies,  and/or  offering  new  proxy  cards). 


material  changes  are  made  with  respect  to 
information  that  approaches  the  significance 
of  price  and  share  levels,  a  minimum  period 
of  ten  business  day  may  be  required  to  allow 
for  adequate  dissemination  and  investor 
response.  Moreover,  the  five  business  day 
period  may  not  be  sufficienl  where  revised  or 
additional  materiab  are  required  because 
discleskire  disseminated  to  security  holders  is 
found  to  be  materially  deficient.  Similarly,  a 
particular  form  of  dissemination  may  be 
required.  For  example,  amended  disclosure 
material  designed  to  correct  materially 
deficient  material  previously  delivered  to 
security  holders  would  have  lo  be  delivered 
rather  than  disseminated  by  publication.* 

B.  fUsenrations  of  Rights 

Tender  offer  materials  typically 
contCiin  various  reservations  of  rights 
whereby  the  bidder  reserves  the  right  to, 
among  other  things,  extend  or  terminate 
the  offer,  waive  conditions,  increase  or 
decrease  the  consideration  offered  or 
the  number  of  shares  being  aoogfat  or 
otherwise  alter  terms.  The  Commission 
recognizes  that  such  reservations  are  an 
acceptable  means  of  permitting  the 
bidder  to  take  action  varying  the  terms 
of  an  offer,  so  long  as  the  action  taken 
would  not  contravene  the  Williams  Act 
and  rules.  Nevertheless,  for  disclosure 
and  dissemination  purposes,  the  actual 
exercise  of  the  right  to  modify  the  offer 
has  a  significance  that  is  independent  of 
the  reservation  of  that  right.  Under  the 
Williams  Act,  and  the  rules  and 
regulations  thereunder,  shareholders  are 
entitled  to  base  their  investment 
decision  on  the  current  terms  of  the 
offer.  Thus,  reservation  of  a  right  to 
chaage  an  offer  does  not  render  an 
otherwise  material  change  immaterial 
and  does  not  obviate  the  need  for 
dissemination. 

In  this  regard,  the  Commission 
specifically  notes  its  view  that  a  waiver 
by  the  offeror  of  the  ntmiber  of  shares  it 
has  set  as  its  fixed  minimum  is  material 
and  that  the  reservation  of  the  right  to 
waive  such  a  minimum  share  condition 
does  not  render  such  waiver,  when 
effected,  immaterial.  Further,  the 
Commission  is  of  the  view  that,  when  an 
offer  to  purchase  states  that  the  bidder 
reserves  the  right  to  waive  a  minimum 
share  condition  or  other  material  term  of 
the  offer  without  notice  or  extension,  the 
profvision  will  be  misleading  to  security 
holders. 

Dated-  April  3. 1987. 

By  the  Commission. 
SUday  E.  Hottia. 
Assistant  Secretary. 
(FR  Doc.  87-7956  Filed  4-8-87;  8:45  am] 
niXINO  COOE  W10-01-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  i 

20  CFR  Part  655  i 

Labor  Certtffcation  Process  for  the 
TemporiKy  Employment  of  Aliens  In 
Agriculture  and  Logging;  Adjustments 
to  Piece  Rates 

agency:  Employment  and  Training        ' 
Administration,  Labor. 

ACTtON:  Final  rule. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (E)OL)  is  amending 
the  temporary  alien  agricultural  and 
logging  labor  certification  regulations  to 
change  the  procednres  for  adjustment  of 
piece  rates  employers  offer  and  pay 
their  United  States  and  alien  workers. 
The  role  requires  each  piece  rate  to  be 
no  less  than  the  prevailing  piece  rate  for 
the  crop  activity  In  the  area  of  intended 
employment.  It  also  sets  limitations  on 
minimum  productivity  standards.  The 
effect  of  this  change  is  to  eliminate  the 
confusion  created  by  the  ambiguous, 
unclear  nature  of  the  previous  provision. 
EFFECnVE  date:  May  11, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  M.  Bniening.  Telephone: 
202-535-0163. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  June  5. 1986.  the  Department  of 
Labor  (DDL)  published  in  the  Federal 
Register,  at  51  FR  20516.  a  proposed  rule 
to  amend  the  temporary  alien 
agricultural  and  logging  labor 
certification  regulations  regarding  piece 
rates  which  employers  seeking 
temporary  alien  labor  certification  offer 
and  pay  their  U.S.  and  alien  workers. 
Interested  persons  were  requested  to 
submit  written  comments  by  July  7. 1986. 
The  conwnent  period  subsequently  was 
reopened  on  August  8. 1986.  for  an 
additional  thirty  days  in  response  to 
requests  from  the  public.  [51  FR  28599 
(August  8. 1986]).  This  document  adopts 
the  proposed  rule  as  the  final  rule. 

IL  Temporary  Alien  Labor  Certification 
Process  i 

Whether  to  grant  or  deny  an 
employer's  petition  to  import  a 
nonimmigrant  alien  to  the  United  Slates 
for  the  purpose  of  temporary 
employment  is  solely  the  decision  of  the 
Attorney  General  and  his  designee,  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  (INS).  8  U.S.C. 
1101(a)(15)(H)(ii)  and  1184(c):  8  CFR  2.1. 
Pursuant  to  the  requirement  in  8  U.S.C 
1184(c)  that  the  Attorney  General 
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consult  whth  appropriate  i^encies  of  Ifae 
CoveraiaeQt  coacerBing  the  import»tioa 
I    of  nonianugrant  ^so  called  "H-2"j 
workers.  JLNS  has  delermmed  that  prior 
to  granting  or  denying  such  a  petition,  it 
first  win  request  the  DOL  to  advise  INS 
on  the  availability  of  qualified  United 
States  workers  ior  liae  jobs  oifEered  \a 
the  H-2  aliens,  and  whether  (^  wages 
and  working  conditions  attached  to  such 
a  fob  offer  mill  adversely  affect  similarly 
employed  U.S.  workers. 

Pursuant  1o  the  INS  regulations,  the 
Emplo^Tnetrt  »nd  Training 
Admimstration  (ETA)  has  p«Wished 
regulations  a1 20  CFR  Part  655,  Sabpert 
C  for  the  certificatinn  of  temporary 
employmeo*  of  nonimmigrant  aiaens  In 
agriculture  and  logging  in  the  United 
States.  DOL  has  deterraiaed  that 
similarly  employed  US.  workers  have 
been  adversely  affected  by  the 
importation  of  nonimmigraiit  aliens  ia 
agricultural  employment.  It  has  been 
determined  further  that  employment  of 
those  aliens  in  a  number  of  States  at 
wages  below  specially  computed 
adverse  effect  wage  rates  (AEWRs) 
would  adversely  affect  the  wages  and 
working  conditions  of  similarly 
employed  U.S.  workers.  20  CFR 
655.202tb)f9)  and  655.207. 

IIL  Pieoe  rates  ia  the  H-2  Pn»grain 

Many  employers  who  seek 
certification  to  employ  foreign  workers 
use  the  piece  rale  method  of  paying 
workers.  The  DOL  regulatwn  currently 
,      in  effect  on  piece  rates  under  this 
program  provides  that 

[i^n  any  year  in  which  the  ap]»Uc«bte  adverse 
effect  rate  is  increased,  emplo^'ers  shall 
adjust  their  pieoe  rates  t^pward  to  avoid 
requiring  a  worker  to  increase  his  or  her 
productrvity  over  the  previous  year  in  order 
to  earn  an  amount  equal  to  what  the  woilcer 
would  earn  if  the  worker  w«re  paid  at  fhe 
adverse  effect  rate. 

|20  CFR  655.207(c)  (19g3i;  see  43  FR  18308. 
10317  {March  W.  197^j 

Historically.  DOL  has  determined  that 
workers  should  not  be  required  to 
increase  their  level  of  productivity  in 
order  to  eani.  at  a  minimum,  the  howly 
AEWR.  See.  e.g„  20  CFR  655.2C7(c) 
(19B3);  20  CFR  602.10b(a)(2)  (1971). 
Conversely,  if  the  employer's  piece  rate 
for  a  particular  crop  activity  allowed  the 
average  worker  to  receive  earnings  at  or 
above  the  AEWR,  that  piece  rate  has 
been  acceptable.  Thus,  if  average  hourly 
earnings  for  the  average  worker  in  the 
preceding  year  equalled  or  exceeded  the 
applicable  AEWR.  the  piece  rate  for  the 
crop  fictivity  did  not  need  to  be  raised. 
This  interpretation  of  DOL's  regulation 
on  piece  rates  "was  reflected  in  its 
issuance  to  ETA  Regional  Offices  and  to 
State  Job  Service  Agencies  in  General 


AdministratieB  Letter  ^GAL)  No.  46-81. 
Issued  in  September  lan. 

In  1982  and  1983.  *e  U.S.  District 
Cottrt  for  the  District  of  Columbia,  in 
two  orders  Tcsnlting  from  a  suit  filed  by 
farmworkers  {NAACP.  Jefferson  County 
Branch  v.  Donovan),  issued  an 
interpretation  of  the  established 
regulation  which  differed  with  the 
Department's  original  intent  in 
promulgating  it.  5S6  Fiupp.  1202  (D.D£. 
1983):  and  588  F.Supp.  218  (D.D.C.  1962). 
The  court  ruled  and  ordered  that  the 
piece  rates  be  iacreased  each  time  the 
AEWAs  are  increased,  based  opofi 
pi^uctivity  ia  the  specific  crop  activity 
in  1977.  or  the  first  year  after  1977  in 
which  the  employer  first  enlered  the 
program.  The  1977  prodnctivity  rale  is 
deftcnnined  by  drviding  the  1977  AEWR 
by  the  piece  rate  paid  £or  that  crop 
actrvity.  Under  this  formula,  the  current 
piece  rate  would  be  equal  to  the  current 
AEWR  divided  by  the  1»77  productivity 
rate  or  the  M77  piece  rate  increased  by 
the  same  percentage  as  the  increase  in 
the  AEWR  since  1977. 

Under  the  court's  interpretation, 
employers  who  had  paid  a  higher  than 
average  piece  rate  in  1977,  and  whose 
workers  received,  at  the  time,  eamii^ 
above  the  adverse  effect  level,  would 
have  been  bound  to  maintain  their 
workers  at  levels  of  earnings  above  the 
hourly  AEWR  required  by  20  CFR 
655.207.  In  order  to  clarify  its  original 
intent,  DOL  proinulga>ted  a  revised  rvle 
((20  CFR  e55.a07,(c)  (1985));  48  FR  40168 
(September  2. 1983))  to  reinstate  and  to 
reflect  the  original  intent 

However,  in  NAAC^,  feffenon  County 
Branch  v.  Brock,  765 F.  2d  1178  (DC. Cir. 
1985,  rev'g,  Ov.  No.  8^-2315  (D.D.C. 
Aagast  15, 1984),  the  D.C.  Circuit  ruled 
that  DOL  had  not  stifficiently  identifed 
and  justified  a  change  in  poficy  as 
required  by  the  Administrative 
Procedttre  Act.  This  had  the  e'ffect  of 
reinstating  the  piece  rate  regolatien  at 
20  CFR  885.207(c)  as  published  in  the 
Federal  Register  at  43  FR  10317.  on 
March  19. 1978.  and  interpreted  by  the 
U.S.  District  Court  for  the  District  of 
Columbia  in  its  1982  and  1983  orders 
(556 F.  Supp.  1202  and  556  F.  Supp.  218). 
See  NAACP.  Jefferson  Country  Branch 
v.  Brock,  Civ.  No.  82-2315.  finaJ  order 
and  iudgmeat  (D.D.C.  August  21, 1985). 
Subsequeat  to  this  devdopment  ETA 
took  steps  to  abide  by  the  interpretatioD 
of  the  court  and  to  condition  1985 
temporary  alien  agricultural  labor 
certificalioBS  upon  ea^ptoyei  's 
assurances  to  pay  piece  rates  competed 
according  to  tl»  DC  District  Court's 
interpretations. 


IV.  Censidcrations  hivatved  in 
Reviewing  Piece  Rate  Regulafion 

A  DOL/USDA  interagency  task  force 
was  estabhshed  to  exanine  possible 
alternatives  4o  the  current  piece  rate 
regulation  at  20  CFR  655.207(c). 

A  number  ^  considerations  involving 
basic  H-2  program  objectives, 
administrative  feasibility  and  economic 
factors  were  carefully  weighed  in 
reviewing  the  piece  rate  issue.  The 
major  ones  were: 

1.  Under  the  Immigration  and 
Nationality  Act  and  tNS  regulations. 
DOL  has  a  mandate  to  protect  the  wages 
and  job  opportunities  of  U.S.  workers. 
Specifically.  DOL  is  responsible  for 
determining  whether  U.S.  vrorkers  arc 
available  to  perform  the  work  for  which 
nonimmigrant  Foreign  workers  are  being 
sought,  and  Whether  the  employment  of 
such  aliens  will  adversely  affect  the 
wages  and  working  conditions  of 
similarly  employed  U.S.  workers. 
Protecting  the  job  opportunities  and 
wages  and  working  conditions  of  U.S. 
woi4cer8  is  of  paramount  importance 
when  coneidermg  any  aspects  of  the 
program.  Tins  cfcjective  must  be 
balanced,  however,  with  a  concern  for 
the  ligitimate  business  interests  of 
growers. 

2.  The  AEWR  is  the  primary  wage 
standard  designed  te  protect  the  jobs 
and  earnings  of  U.S.  workers.  Piece  rate 
requirements  have  always  been  defined 
in  relation  to  Sie  AEWR. 

a.  With  the  exception  of  the  AEWR. 
which  tends  to  be  more  than  the 
prevailing  wage,  other  wage  aad 
working  condition  requirements  which 
are  not  specifically  required  as  a 
minimum  aire  related  to  show  which  are 
prevailing  among  U.S.  workers  similarly 
employed. 

4.  DOL  has  traditiooally  been 
concerned  about  situations  where 
employers  reqaire  increasuig 
productivity  in  piece-rate-paid 
occupations  in  order  to  achieve  a  given 
hourly  wage  standard.  Thus,  the  H-2 
program  regulations  have  contained 
language  expressing  that  concern.  This 
language  was  the  basis  for  litigaticm 
brought  by  fanrrworker  attorneys  in 
1982,  which  resulted  in  the 
interpretatJoB  oprheld  by  the  DC  Cnrmt 
in  1985,  cited  above,  requiring  that  pieoe 
rates  be  increased  by  the  same 
proportion  as  the  AEWR  increases.  The 
courts  accepted  the  plaintiffs  contention 
that  fire  DOL  mle  meant  that  a 
prodacttvtty  increase  corM  not  be 
required  or  restrit  for  any  U.S.  worker 
becaase  of  an  AEWR  increase.  The 
courts  rejected  DOL's  contention  that 
the  nrie  *va«  meant  to  prevent 
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productivity  increases  required  for  the 
average  U.S.  worker. 

5.  In  the  H-2  program  the  interests  of 
both  workers  and  growers  must  be 
balanced.  This  principle  has  been 
clearly  enunciated  in  federal  court 
decisions. 

6.  Information  on  prevailing  piece 
rates  is  collected  by  certain  State 
Employment  Security  Agencies  (SESAs) 
through  surveys.  Information  is  obtained 
by  crop  area  and  specific  crop  activity. 
The  surveys,  however,  do  not  contain, 
for  most  States,  sufficient  information 
on  aggregate  earnings  and  hours  worked 
to  convert  data  to  average  hourly 
earnings. 

7.  Information  on  worker  productivity 
is  currently  available  only  from  payroll 
records  of  H-2  growers.  These  records 
have  always  been,  by  regulation,  subject 
to  on-site  audit.  These  records  permit 
calculations  of  whether  the  "average 
U.S.  worker"  earned  the  AEWR.  The 
records,  however,  are  usually  not 
detailed  enough  to  make  this 
determination  separately  for  activities 
paid  at  different  piece  rates  with  the 
same  grower  and  present  other 
problems  when  no  U.S.  workers  are 
employed. 

Proposed  Rule — Options  Considered 
and  Course  Chosen 

Building  on  recommendations  made 
by  the  DOL/USDA  Task  Force,  DOL 
considered  five  major  options  and  six 
sub-options  for  addressing  the  piece  rate 
regulation  issue.  In  the  proposed  rule 
published  on  June  5, 1986  (51  FR  20516) 
DOL  presented  a  detailed  analysis  of 
the  options  cunsidered,  their  relative 
merits  and  the  reasons  for  its  course  of 
action.  The  option  adopted  in  this  rule, 
Option  #3,  is  described  below: 

Option  3:  Minimum  piece  rates  would  be  no 
less  than  the  prevailing  piece  rates  in  the 
area  of  intended  employment,  as  determined 
by  ETA-232  report  findings.  DOL  will 
administratively  review  productivity 
requirements  on  job  orders  (firing  threshold). 
Use  1977  as  base  year,  on  grower-by-grower 
basis:  DOL  will  permit  justifiable  productivity 
requirement  increases  based  on  information 
submitted  by  individual  growers. 

DOL  concluded  that  Option  3  was  the 
best  method  for  administering  a  piece 
rate  policy  in  the  H-2  program.  This 
option  represents  the  most  balanced 
approach,  taking  into  account  the 
primary  program  responsibility  to 
protect  wages  of  U.S.  workers, 
considerations  of  administrative 
feasibility  and  the  legitimate  concerns  of 
agricultiu-al  employers  that  excessive 
piece  rate  earnings  at  levels  maintained 
consistently  above  the  AEWR  will  result 
in  an  economic  disincentive  to  utilize 
domestic  or  certified  foreign  workers. 


DOL  recognized  that  this  approach 
departs  from  long  standing  policy  that 
piece  rates  be  designed  to  yield  the 
AEWR  (20  CFR  655.202(b)(9)(ii))  and 
that  some  other  options  would  not  result 
in  this  change.  See  51  FR  20516  (June  5, 
1986).  However,  DOL  believes  there  are 
too  many  practical  weaknesses  in  the 
available  tools  for  those  other  options. 
These  weaknesses  would  present 
particularly  serious  problems  when 
applying  this  approach  to  growers,  crops 
and  States  coming  into  the  program  for 
the  first  time. 

Under  Option  #3,  growers  would  be 
requited  to  offer  and  pay  no  less  than 
the  pnevailing  piece  rate  in  the  area  of 
intended  employment.  This  is  cturently 
a  minimum  Employment  Service  system- 
wide  requirement  for  all  agricultural 
employers  who  utilize  the  agricultural 
clearance  system  under  the  DOL 
regulation  at  20  CFR  653.501(d)(4).  The 
prevailing  rate  is  determined  by  State 
Employment  Service  (ES)  agencies  and 
submitted  in  ETA-232  reports  for  review 
by  ETA.  Since  the  early  1950*8,  State  ES 
agencies  have  been  required  to  conduct 
annual  prevailing  wage  surveys  in  areas 
where  a  sizeable  number  of  migratory 
farmworkers  are  employed  or  requested 
through  the  agricultural  clearance  order 
system,  or  where  one  or  more  "H-2" 
foreign  workers  are  employed.  The 
surv^  is  conducted  during  the  peak  of 
the  crop  activity  and  consists  of 
employer  and  worker  interviews. 
Collected  data  are  crop  and  area 
specific  [e.g.,  apple  picking  in  the 
Hudabn  Valley  of  New  York).  The 
surv^s  gather  data  on  domestic  worker 
wages  only:  H-2  workers  are  excluded. 
However,  employers  who  hire  both 
domestic  and  foreign  workers  at  the 
same  time  are  contacted  for  wage 
information  on  their  domestic  workers. 

Along  with  requiring  the  payment  of 
the  prevailing  piece  rate  as  a  minimum, 
DOL  proposed  to  administratively 
review  and  determine  the  validity  of 
productivity  minimum  requirements  on 
job  orders.  Beginning  in  1987,  all  H-2 
growers  who  pay  by  the  piece  rate 
would  be  required  to  specify  minimum 
productivity  levels  required  of  workers 
to  insure  job  retention  on  their  job 
orders  if  they  have  not  done  so  before, 
and  if  such  productivity  requirements 
are  conditions  of  employment.  Such 
levels  would  be  permitted  to  move 
upward  from  their  1977  levels  (or  first 
year  after  1977  in  the  program)  only  if 
they  are  justified  in  writing  to  the 
Regional  Administrator  and  are 
approved  by  ETA.  Thereafter,  any  future 
productivity  increases  must  be  justified 
in  a  similar  fashion  for  technological, 
economic  or  other  reasons  on  a  yearly 
basis.  For  employers  entering  the 


program  for  the  first  time,  minimum 
productivity  requirements  could  not 
exceed  those  which  are  normally 
required  by  other  employers  growing 
similar  crops  in  the  area  of  intended 
employment. 

V.  Discretion  in  Establishing  a  Piece 
Rate  Adjustment  Policy 

Section  214(c)  of  the  Immigration  and 
Nationality  Act  gives  the  Attorney 
General  (and  his  designee  the 
Commissioner  of  INS)  broad  discretion 
in  the  admission  of  nonimmigrant  aliens 
to  the  United  States.  8  U.S.C.  1184(c);  8 
CFR  2.1.  With  respect  to  determinations 
under  the  Immigration  laws  on  the 
availability  of  U.S.  workers  for  jobs 
offered  to  nonimmigrant  alien  workers, 
and  the  adverse  effect  those  aliens' 
employment  may  have  on  the  wages  and 
working  conditions  of  similarly 
employed  U.S.  workers,  the  Secretary  of 
Labor  and  DOL  have  been  given  broad         , 
discretion.  See,  e.g..  8  CFR  214.2(b)(3)(i). 
This  broad  discretion,  particularly  with 
respect  to  methodologies  for  setting 
minimum  wage  rates  under  the 
immigration  laws,  has  been  recognized 
in  the  federal  appellate  and  district 
courts.  Virginia  Agricultural  Growers' 
Association.  Inc.  v.  Donovan.  774  F.  2d 
90  (4th  Cir.  1985).  Florida  Fruit » 
Vegetable  Association,  Incv.  Brock,  771 
F.  2d  1455  (11th  Cir.  1985),  cert,  denied. 
106  S.  Ct.  1524  (1986);  Shoreham  Co- 
operative Apple  Producers '  Association, 
Inc.  V.  Donovan.  764  F.  2d  135  (2d  Cir. 
1985);  Rowland  v.  Marshall,  650  F.  2d  28 
(4th  Cir.  1981)  (per  curiam);  Williams  v. 
Usery,  531  F.  2d  305  (5th  Cir.  1976),  cert, 
denied.  429  U.S.  1000;  Florida  Sugar 
Cane  League  v.  Usery.  531  F.  2d  299  (5lh 
Cir.  1976);  and  Limoneira  Co.  v.  Wirtz, 
327  F.  2d  499  (9th  Cir.  1964).  affg  225  F. 
Supp.  961  (S.D.  Cal.  1963);  see  also  Elton 
Orchards,  Inc.  v.  Brennan,  508  F.  2d  493 
(1st  Cir.  1974);  and  Flecha  v.  Quiros,  567 
F.  2d  1154  (1st  Cir.  1977).  These 
decisions  acknowledge  DOL's  discretion 
in  the  area  of  wages  involving 
nonimmigrant  alien  agricultural  workers 
and  form  the  basis  for  construction  of 
DOL's  temporary  alien  labor 
certification  regulations.  See  20  CFR 
655.0(e). 

This  is  an  area  in  which  DOL  has 
great  "discretion  to  reach  a  number  of 
different  results  rather  than  an  area  of 
pure  statutory  interpretation  as  to  which 
there  is  in  theory  only  a  single  answer." 
(See  Building  &  Construction  Trades 
Department,  AFL-CIO  v.  Donovan.  712 
F.  2d  611.  619  (D.C.  Cir.  1983).  cert, 
denied,  464  U.S.  1069  (1984)). 
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VI.  Comments  Raoetved  aad  DOL 
Responses 

A  K(Aa\  of  41  cointm;nt8  were  received 
tn  response  hj  the  initial  ■commerrt 
period.  Tl^ese  irrclnded  requests  for 
additional  time  to  submit  more 
SHbstantrve  observations.  Another  27 
continents  tvere  received  in  response  to 
the  second  30-day  comment  period,  tn 
all,  68  written  comments  were  snbmittcd 
by  the  pttblic  on  the  proposed  rale:  44 
from  employers  and  their 
representatives-,  21  from  worker 
advocates,  and  3  from  State 
Employment  Security  agencies. 

A.  Employer  Comments 

The  employers  and  employer 
representative  commenlers  supported 
the  adoption  of  the  proposed  rule.  In 
their  comments  they  made  the  foDowing 
major  points: 

(1)  The  proposed  rule  protects  the 
wages  of  U.S.  workers  by  retairnag  the 
requirement  that  every  piece  rate  paid 
worker  will  earn  no  less  than  the  AEWR 
in  any  given  pay  period. 

(2?  Actual  job  opportunities  for  U.S. 
%wjrkers  are  protected  by  providing  that 
workers  may  not  be  discharged  for 
productivity  below  the  prevailing  or 
1977  standards,  neganHess  of  whether 
the  workers'  production  equals  the 
current  AEWR  or  not. 

(3)  The  proposed  rule  emphasizes 
DOL's  reliance  on  the  AEWR  as  the 
main  dlevioe  for  preventing  adverse 
effect  on  wages  in  agriculture. 

(4)  Keying  the  acceptability  of  piece 
rates  to  standards  that  are  prerailing  in 
the  area  is  consistent  vnth  DOL'v 
practice  in  the  administration  of  oon- 
agricultoral  certification  activities. 

(5)  This  approach  will  be  of  benefit  to 
both  erapioyers  and  workers  became  it 
wiil  permit  the  utilization  of  the  piece 
rate  as  an  incentive  wage  in  agrioalture 
which  historically  results  in  higher 
earnings  for  workers. 

(6)  Permitting  productivity 
requirement  increases  after  appitrvai  by 
the  RA  recognizes  the  need  for  a  flexiWe 
approach  to  account  for  techoologicaJ 
improvements  in  farming  operations. 

DOL  concurs  with  these  observatioas. 

B.  State  Agency  Comments 

One  State  agency  which  submitted 
cooaaents  fully  supports  DOL's 
proposed  nik.  Aitother  agency 
recoameaded  DOL  choose  Option  ^ 
(ao  piece  rate  standard:  permit 
justifiaUe  productivity  staadard} 
priiaarily  because  of  perceived 
contusion,  oompltcatiaas  aivi  costs 
involved  in  determiniag  pievailivg  piece 
rates  aod  adnintsteriqg  the  AEWR  a< 
the  same  tiioe.  Hie  thiid  agency  svihich 


commemed  remsMwikii  that  OOL 

continae  the  le^ureoeat  tint  tke  piece 

rate  be  desigBed  Id  yield  at  ie^l  the 
AEWR. 

As  noted  in  4be  ptvposed  raie.  xnce  of 
the  factors  examined  in  DOL's 
consideration  of  Option  »5  was  the  fact 
that  this  approach  wotiid  be  ta 
contradicttan  to  the  prevailing  wage 
standard  principle  generaliy  applied 
throughout  in  the  ki»or  certificalioQ 
program.  Stidi  an  appnoach  would 
effectively  ignore  the  fact  t^t  moat 
current  H-2  employers  pay  oa  a  piece 
rate  basts,  aad  would  not  pemit 
examination  of  the  acceptability  of  most 
wi^  offers  ua  terras  of  standanis 
applicable  to  domestic  wcrkers  in  the 
area  of  inteoded  employment.  DOL 
recognizes  that  Optioo  4ts  could 
probably  be  the  easiest  approach  to 
administer,  hut  does  aoi.  believe  that  it 
would  provide  adequate  protection  for 
U.S.  workers.  This  suggestion,  therefore, 
was  not  accepted. 

The  State  ageiicy  which  recommended 
Option  #5  also  suggested  that  DOL  hire 
the  necessary  personnel  to  effectively 
adBiinister  the  AEWR.  ioduding  an 
expansion  of  the  sample  size.  As  noted 
in  the  recently  ooncluded  rulemaking 
adopting  the  USDA  quarterly  wage 
survey  data  as  the  base  for  computing 
and  publishing  AEWRs  (51  FR  24138), 
the  inforoiatioa  OOL  uses  to  derive 
AEWRs  is  actually  collected  by  the  U-S. 
Department  of  Agriculture  [USDAl  and 
DOL  merely  indexes  the  USDA  data  on 
a  yearly  hasis  to  determine  AEWRs. 
DOL,  therefore,  does  not  believe  this 
comment  is  relevant  to  the  piece  rate 
rulemaking. 

DOL  has  not  accepted  the 
recommendation  provided  by  fte  third 
State  agency  that  the  requirement  of  the 
piece  rate  being  designed  to  yield  the 
AEWR  be  retained.  'Hie  practical 
weaknesses  in  the  avaihiWe  tools  for 
effectively  administering  this  include:  {1) 
The  resource  proMems  inherent  in  the 
examination  of  grower  pwyroll  records; 
\Z)  the  problems  that  arise  when  new 
States  and  crops  where  no  adequate 
payrolls  records  exist  enter  the  program; 
and  (3)  the  unsurmountabie  problem  of 
being  unable  to  factor  into  the  process 
considerations  affecting  past  years 
actual  earnings  which  are  beyond  the 
control  of  the  employer,  sudi  as 
weather,  crop  yield  and  physical 
capability  of  workers.  Fwther,  reasons 
for  not  accepting  this  recoHHneiidatwn 
(winch  also  was  present^  by  worker 
represent  stivesl  are  dtsonsaed  in  %k 
{oUovring  section. 

C.  Worker  Representative  Comments 

Worker  representalires  who 
commented  on  the  proposed  rule  vweic 


not  tn  Eawr  of  its  adoption  as  finaL 
Their  ai^ganents  against  the  role, 
however,  were  not  safficient  to  persaade 
DOL  that  another  course  of  action 
would  be  more  appropriate.  The  primary 
observations  presented  by  these 
comntenters  and  DOL's  response  to 
them  are  presented  below.  While  all  of 
iflw  comments  sobmilted  by  worker 
representatives  have  been  carefully 
considered  by  DOL,  many  of  the 
comments  were  duplicative.  Therefore, 
this  section  does  not  address  each 
conrmenter  separately.  However,  this 
section  has  been  structured  in  a  manner 
which  responds  to  each  significant  issue 
raised  by  the  comments.  The  comments 
which  were  totally  irrelevant  or  oulside 
the  scope  of  the  rulemaking  are  not 
discussed. 

1.  Contxauatioa  of  Proportional 

Increase  Approach 

Comment  DOL  was  criticized  for  not 
explaining  why  the  i,uiieiit 
proportionate  increase  approach 
mandated  by  the  Courts  is  not 
acceptable,  hi  support  of  tos  general 
criticism,  se^'eral  commenters  disputed 
DOL's  observation  that  the 
proportionate  increase  approach  would 
require  excessive  piece  rate  earnings  at 
levels  above  the  AEWR,  noting  that 
average  yrorker  earnings  are  almost  at 
levels  at  or  above  the  AEUH  anj'way. 

DOL  Response:  DOL  is  aware  that 
average  piece  rate  earnings  are 
Seneraily  at  or  above  the  AEWR. 
However,  DOL  cannot  reasonably  be 
expected  to  require  growers  to 
continually  iocrease  iheir  pieoe  rates  in 
a  straight  formala  manoer  which  would 
have  the  effect  of  tiuiut^  the  AEWR  into 
an  earaiogs  escalator  rather  than  the 
minimum  floor  it  is  designed  to  be. 

The  aituatioo  in  Montana  is 
illustrative  of  how  the  ioraala 
apphcatioo  of  the  proportionate  iociease 
approach  woidd  resdt  in  uorenaonabie 
escalabon  of  piece  rates  from  one  year 
to  the  next  In  t98S.  several  employers  im 
MoDtana  applied  for  labor  certification 
for  irrigators.  Tins  was  their  first  year  in 
the  H^  program.  In  the  absence  of  a 
published  AEWR  for  Montana,  the 
gronms  were  required  to  offer  a 
msBimnngaamntoe  of  tSJS  per  hoor 
(the  prevailing  rate)  to  Hwir  piece  rate 
paid  woikers.  Actual  average  worker 
earnings  in  IMS  for  piece  rate  paid 
workers  exceeded  $SJOO  per  honr.  The 
compnted  bat  unpabiiahed  AEWR  far 
Montana  in  lOM  is  tHJO  per  hour.  Thai, 
if  Montana  gnowars  had  oontinoed  to 
pay  by  (be  piece  rate  in  1986  and  if  the 
AEWR  bad  been  pubhahed,  the  pieoe 
rale  wrould  have  baA  to  reflect  an 
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increase  of  45%  in  1986  over  what  it  had 
been  in  1985.  despite  the  fact  that  the 
average  earnings  in  the  previous  year 
were  in  excess  of  the  current  year's 
unpublished  AEWR. 

The  reasoning  for  DOL's  rejection  of 
the  proportionate  increase  approach 
was  articulated  in  the  rulemaking  of 
September  2, 1983.  when  DOL  attempted 
to  revise  the  piece-rate  regulation  "the 
purpose  of  the  AEWR  and  the  piece  rate 
is  to  protect  U.S.  workers'  wages  from 
the  adverse  effect  of  temporary 
employment  of  nonimmigrant  aliens. 
This  protection  is  effected  by 
establishing  an  adverse  effect  floor. 
Employers  are  free  to  pay  more  and 
workers  are  free  to  seek  more  wages, 
but  the  labor  certification  program  is  not 
the  appropriate  means  to  escalate 
agricultural  earnings  above  the  adverse 
effect  level  or  to  set  an  'attractive 
wage'."  48  FR  40168.  40173  (September  2. 
1983). 

As  a  final  point.  DOL  cannot  agree 
with  some  commenters'  observations 
that  continuation  of  the  proportionate 
increase  approach  (with  an  allowance 
for  justifiable  productivity  increases) 
would  allow  for  continuation  of  the 
piece  rate  as  a  management  tool.  DOL 
noted  in  the  proposed  rule  that 
continuation  of  this  approach  would 
probably  result  in  growers  abandoning 
piece  rates  in  favor  of  hourly  rates  plus 
bonuses.  This  is  exactly  what  happened 
in  1986  with  many  East  Coast  apple 
growers. 

2.  Abandonment  of  Long  Standing  Policy 
on  Piece  Rates  Yielding  AEWR 

Comments:  DOL  was  criticized  for 
removing  the  regulation  that  piece  rates 
be  designed  to  yield  the  AEWR  (at  a 
minimum),  and  there  be  no  productivity 
increase  required  of  a  worker  in  order  to 
attain  the  AEWR,  and  for  not 
sufficiently  justifying  its  departure  from 
past  practice  at  this  time. 

DOL  Response:  The  impetus  for  this 
rulemaking,  which  modifies  past 
practice,  was  provided  by  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia. 
Its  1985  decision  invalidated  the  piece 
rate  rulemaking  revisions  promulgated 
in  1983  and  1985  which  represented 
DOL's  interpretation  of  its  previous 
regulation.  In  doing  so,  the  Court  clearly 
presented  DOL  with  the  opportunity  to 
examine  the  piece  rate  issue  de  novo. 

In  its  de  novo  examination,  DOL 
determined  that  the  existing  regulation 
was  vague,  imprecise  and  unclear,  both 
conceptually  and  operationally.  For 
example,  the  regulation  did  not  specify 
(or  indicate)  whether  the  piece  rate 
should  be  designed  to  yield  the  AEWR 
for  every  worker,  for  the  average 
worker,  or  for  U.S.  workers  only.  It  did 


not  give  any  indication  as  to  what 
should  be  measured  to  arrive  at  a 
detennination  of  compliance  with  the 
requirement.  It  did  not  state  whether  the 
standard  should  be  applied  on  a  grower- 
by-grower  basis,  for  a  crop  or  an  area 
within  a  State  or  on  a  Statewide  or 
regional  basis.  DOL  has  interpreted 
these  provisions  several  times  in  the 
past,  in  administrative  issuances  to  field 
staff  and  in  regulations  published  in 
1983  and  1985,  but  DOL's  own 
inteipretations  have  been  extensively 
litigated  and  eventually  invalidated  by 
the  Courts.  This  demonstrates  the 
ambiguous,  unclear  nature  of  the 
provisions  themselves.  Therefore.  DOL 
is  now  clarifying  and  simplifying  the 
rule  BO  it  may  be  administered  in  a 
straightforward  manner.  The  rule  retains 
the  essential  piece  rate  tie  to  the  AEWR 
in  that  make-up  pay  is  required  should 
piece-rate  earnings  fall  below  the 
AEWR.  It  properly  observes  the 
productivity  increase  by 
administratively  monitoring  the  firing 
threihold.  While  DOL  is  clarifying 
somewhat  ambiguous  language  in  the 
regulations,  DOL  is  not  abandoning  its 
concerns  that  appropriate  wage  rate 
standards  be  maintained,  and  that 
unwarranted  productivity  requirement 
increases  be  avoided. 

3.  Problems  with  Proposed  Rule 

a.  Appropriateness  of  Prevailing  Piece 
Rates. 

Comment:  Commenters  presented 
their  observations  that  prevailing  piece 
rates  are  not  appropriate,  since  they 
have  already  been  depressed  by  the 
presence  of  alien  workers.  Supposedly, 
they  will  perpetuate  depressed  wage 
rates  (both  piece  rates  and  hourly  rates). 
The  commenters  submitted  results  of 
certain  State  agency  wage  surveys  in 
support  of  this  contention. 

DOL  Response:  The  data  presented  by 
commenters  were  examined  closely  by 
DOL  and  compared  with  similar  data 
from  State  agency  wage  surveys  in  other 
States.  While  the  data  that  was 
submitted  do  indicate  that  for  certain 
crops  in  certain  areas  where  H-2 
workers  have  been  certified  there  has 
been  an  appreciable  increase  in  piece 
rates  over  a  period  of  time,  other  data 
are  available  to  show  that  this  is  not 
common  to  all  areas  utilizing  H-2 
workers.  For  example,  piece  rates  in 
Vermont  and  Massachusetts  increased 
30^  and  33%  respectively  between  1980 
and  1986,  whereas  the  AEWRs  for  those 
States  increased  only  25%  and  26%.  Even 
such  heavy  H-2  user  States  as  Virginia 
and  Maryland  have  shown  piece  rate 
increments  of  25%  over  the  same  time 
span. 


DOL  does  not  dispute  the 
commenters'  contention  that  the 
presence  of  aliens  may  have  had  a  static 
effect  on  piece  rates  in  certain  areas  and 
in  certain  crops.  However,  under  the 
INA.  it  is  clear  that  the  use  of  foreign 
workers  to  a  certain  degree  is  intended 
so  long  as  certain  minimum  protections 
are  provided  to  U.S.  Workers,  and  the 
AEWR  is  the  primary  device  for 
providing  the  protection  from  adverse 
effect.  The  provision  in  the  regulations 
that  make-up  pay  to  the  AEWR  be 
provided  is  maintained  to  reflect  DOL's 
continuation  of  past  policy  relying  on 
the  AEWR  as  the  minimum  protective 
floor. 

Further,  DOL  does  not  agree  with 
some  commenters'  observations  that 
reliance  on  prevailing  piece  rates  does 
not  provide  adequate  minimum 
protection  to  some  workers  (such  as 
apple  pickers)  whose  actual  hourly 
earnings  when  paid  on  a  piece  rate  basis 
usually  exceed  the  AEWR.  DOL's 
responsibility  in  administering  the  H-2 
program  does  not  extend  to 
quaranteeing  or  protecting  the  earnings 
of  workers  at  levels  above  those  that  are 
designed  to  prevent  adverse  effect  nor 
does  it  involve  requiring  that  rates  be 
set  so  high  as  to  be  very  attractive  to 
U.S.  Workers. 

b.  Adequacy  of  Prevailing  Wage 
Surveys. 

Comment:  Commenters  criticized 
prevailing  wage  surveys  conducted  by 
State  agencies  as  not  adequate  for 
purposes  of  this  rule.  Specific  mention 
was  made  of  DOL's  acknowledgment  in 
the  proposed  rule  that  many  East  Coast 
apple  growers  did  not  pay  piece  rates  as 
required  by  certain  Court  Orders  during 
the  1985  season;  inclusion  of  the  wages 
actually  paid  by  these  employers  in 
prevailing  wage  survey  findings  would 
skew  the  findings  and  reward  the 
growers  for  non-compliance  with  lawful 
requirements. 

DOL  Response:  DOL  does  not  agree 
with  the  criticism  of  State  agency  wage 
surveys.  Ebcperience  has  shown  that 
these  surveys  have  been  adequate  in  the 
past  for  purposes  of  administering 
regulatory  requirements  at  20  CFR  Parts 
653  and  655.  There  is  no  reason  to  think 
they  would  be  inadequate  now.  For 
States  where  surveys  may  not  have 
been  utilized  in  recent  years,  DOL  plans 
to  assure  that  State  agencies  comply 
with  established  procedures  by  means 
of  on-going  review  and  the  provision  of 
technical  assistance  and  training. 

The  comment  related  to  1985  apple 
harvest  piece  rates,  while  only 
peripherally  relevant  to  this  rulemaking, 
was  rendered  moot  by  grower  and  court 
action  prior  to  the  1986  harvest  season. 
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As  the  result  of  DOL's  requirement  (in 
compliance  with  court  orders)  that  the 
proportional  increase  interpretation  of 
the  piece-rate  regulation  be  applied  for 
apple  picking  in  1986,  most  growers 
opted  to  pay  their  workers  on  an  hourly 
basis  for  the  1986  season.  DOL's 
decision  to  permit  this  change  in  method 
of  payment  is  being  litigated  in  U.S. 
District  Courts  in  Virginia  and  New 
York.  DOL's  refusal  to  permit  certain 
Virginia  apple  growers  to  offer 
unspecified  bonuses  in  addition  to 
hourly  rates  also  is  being  litigated. 
Further,  there  is  no  way  of  knowing 
what  prevailing  piece  rates  would  have 
been  in  1985  if  the  rates  required  by  the 
proportional  increase  method  had  been 
paid.  Wage  surveys  include  both  criteria 
(H-2  user)  and  non-criteria  (non-H-2 
user)  growers,  and  while  DOL  attempted 
lo  enforce  the  proportional  increase 
approach  in  1985,  the  courts  permitted 
non-payment  and  the  establishment  of 
escrows.  Even  if  this  issue  had  not  been 
academic,  there  is  no  practical  way  to 
go  back  and  reconstruct  prevailing  wage 
purveys  to  include  wages  which  were 
liot  actually  paid. 
!  c.  Productivity  Requirements. 
1  Comment:  Some  commenters  stated 
tnat  the  proposed  rule  does  not 
adequately  protect  workers  against 
unjustified  productivity  increases.  They 
found  problems  with  the  establishment 
of  the  1977  base  standard,  and  observed 
that  the  content  of  the  USDA  prepared 
appendix  which  discusses  factors 
affecting  worker  productivity  leaves  the 
door  open  to  abuses  in  program 
administration.  Further,  it  was 
contended  that  DOL  and  SESA  staff 
lack  sufficient  expertise  to  make 
judgments  regarding  legitimate  or 
justifiable  productivity  changes. 

DOL  Response:  The  rule  will 
effectively  accomplish  what  has  been 
difficult  to  administer  and  accomplish  in 
previous  piece  rate  rulemaking  efforts.  It 
will  have  the  effect,  for  the  first  time,  of 
directly  regulating  productivity  standard 
requirements.  The  rule  strengthens 
control  of  this  employment  factor  by 
explicitly  requiring  employers  to  include 
productivity  standards  on  their  job 
orders  if  they  are  to  be  used  as  a  basis 
for  refusing  to  hire  a  worker  or  for 
terminating  employment. 

DOL  finds  no  merit  in  the  contention 
that  certain  factors  affecting 
productivity  discussed  in  the  appendix 
to  the  proposed  rule  might  be  used  lo 
justify  the  approval  of  productivity 
increases  which  are  not  legal  and  job 
related,  such  as  age  or  gender.  The 
USDA  concept  paper  was  published  for 
information  purposes  only,  and  was  not 
intended  to  convey  the  impression  that 
DOL  found  all  the  reasons  discussed 


acceptable  for  the  purposes  of  labor 
certification.  Justifiable  productivity 
requirement  increases  may  be  permitted 
by  individual  RAs  based  on 
documentary  evidence  submiited  by 
employers  showing  that  such  increases 
are.  in  fact,  warranted  because  of 
technological,  horticultural, 
climatological,  or  economic  changes. 
Such  increases  may  be  granted  on  a 
grower-by-grower  or  areawide  basis. 

DOL  believes  that  Federal  and  State 
staff  have  sufficient  familiarity, 
background  and  expertise  in  this  area  to 
make  educated  judgments  when  they 
are  called  for.  Other  agencies,  such  as 
State  Departments  of  Agriculture  and 
the  Cooperative  Extension  Service,  will 
be  consulted  in  the  process  when 
needed.  DOL  intends  to  monitor  the 
implementation  of  this  revised 
procedure,  and  will  make  changes  if 
they  are  warranted  at  a  future  time. 

Last,  the  establishment  of  1977  as  a 
base  year  (or  first  year  after  1977  that 
employer  entered  the  program)  is 
basically  a  starting  point  to  which 
adjustments  can  be  made  based  on 
justifiable  reasons  supported  by 
evidence.  This  is  the  base  year  standard 
set  in  the  order  issued  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  in  1983  in  NAACP,  Jefferson 
County  Branch  v.  Donovan  which  was 
not  objected  to  by  the  certified 
nationwide  class  of  farmworkers.  See 
Civ.  No.  82-2315,  final  order  and 
judgment  (D.D.C.  August  21, 1985). 

4.  Alternatives  Suggested 

a.  Piece  Rates  Designed  for  Earnings 
Above  AEWR. 

Comment:  Some  commenters 
suggested  that  DOL  consider  requiring 
growers  to  offer  piece  rates  designed  to 
yield  worker  earnings  equal  to  some 
fixed  percentage  above  the  AEWR;  e.g.. 
the  AEWR  plus  25%. 

DOL  Response:  Adoption  of  this 
suggestion  would  result  in  DOL 
requiring  that  average  worker  earnings 
levels  above  the  adverse  effect  floor  be 
maintained.  This  is  a  result  which  DOL 
has  previously  rejected  in  considering 
continuation  of  the  proportionate 
increase  methodology  (See  DOL 
Response  Under  C,  1  (above))  and  the 
requirement  that  piece  rates  be  designed 
to  yield  the  AEWR  as  a  minimum  (See 
DOL  Response  Under  C,  2  (above))  for 
the  same  conceptual  and  administrative 
problems  this  suggestion  poses.  Further, 
this  suggestion  would  create  the 
equivalent  of  adverse  effect  piece  rates, 
which  are  precluded  without 
appropriate  notice  and  rulemaking. 

b.  Proportionate  Increases  with 
Productivity  Flexibility. 


CommenL  Some  commenters 
suggested  DOL  consider  continuation  of 
the  proportionate  increase  approach  to 
piece  rates,  but  address  the  productivity 
requirement  issue  by  allowing  some  sort 
of  relaxation  of  base  standard 
requirements  because  of  extenuating 
circumstances  which  can  be  justified  by 
employers. 

DOL  Response:  While  recognizing 
that  the  element  concerning  productivity 
in  this  suggestion  closely  resembles  the 
approach  DOL  will  be  taking  to  allow 
for  flexibility,  the  same  objections  to  the 
continuation  of  the  proportionate 
increase  approach  discussed  in  DOL 
Response  to  C.  1  (above)  apply.  The 
example  cited  in  that  section  illustrates 
what  unreasonable  distortions  could 
result  from  application  of  this  rigid 
methodology. 

Regulatory  Impact 

The  rule  affects  only  those  employers 
using  non-immigrant  alien  workers  ("H- 
2  visaholders  ")  in  temporary  agricultural 
jobs  paid  by  piece  rate  in  fourteen 
States.  It  does  not  have  the  financial  or 
other  impact  to  make  it  a  major  rule, 
and,  therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  No. 
12291,  3  CFR,  1981  Comp..  p.  127;  5 
U.S.C.  601  note. 

At  the  time  the  proposed  rule  was 
published,  the  Department  of  Labor 
notified  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  and 
made  the  certification  pursuant  to  5 
U.S.C.  605(b),  that  the  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  entities.  The  small 
number  of  employers  who  employ 
nonimmigrant  aliens  in  piece-rate-paid 
agricultural  employment  in  the  United 
States  must  pay  the  prevailing  piece  rate 
to  their  workers  and  this  rule  would  not 
in  that  way,  or  otherwise,  have  a 
significant  economic  impact  on  small 
entities. 

Final  Rule 

Accordingly,  Part  655  of  Chapter  V  of 
Title  20,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  655— LABOR  CERTIFICATION 
PROCESS  FOR  THE  TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  Part  655 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(H)(ii)  and 
1184(c);  29  U.S.C.  49  et  seq;  8  CFR 
214.2[h)(3){i). 


BEST  COPY  AVAILABLE 
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§655.202    [Amended] 

2.  Section  655.202  is  amended  by 
revising  paragraph  (b)(9)(ii)  to  read  as 
follows: 

§     Contents  of  Job  offer*. 


(br  •  * 
or  *  * 

(ii)(A)  If  the  worker  will  be  paid  on  a 
piece  rate  basis,  and  the  piece  rate  does 
not  result  at  the  end  of  the  pay  period  in 
average  hourly  earnings  during  the  pay 
period  at  least  equal  to  the  amount  the 
worker  would  have  earned  had  the 
worker  been  paid  at  the  adverse  effect 
rate,  the  worker's  pay  will  be 
supplemented  at  that  lime  so  that  the 
worker's  earnings  are  at  least  as  much 
as  the  worker  would  have  earned  during 
the  pay  period  if  the  worker  had  been 
paid  at  the  adverse  effect  rate. 

(B)  If  the  employer  who  pays  on  a 
piece  rate  basis  requires  one  or  more 
minimum  productivity  standards  of 
workers  as  a  condition  of  job  retention. 
(1)  such  standards  shall  be  no  more  than 
those  applied  by  the  employer  in  1977, 
unless  the  RA  approves  a  higher 
minimum;  or  (2)  if  the  employer  first 
applied  for  temporary  labor  certification 
after  1977,  such  standards  shall  be  no 
more  than  those  normally  required  (at 
the  time  of  that  first  application]  by 
other  employers  for  the  activity  In  the 
area  of  intended  employment,  unless  the 
RA  approves  a  higher  minimum. 


§655.207    [Amended) 

3.  Section  &55.207  is  amended  by 
removing  paragraphs  (c)  and  (d)  and  by 
redesignating  paragraph  (e)  as  new 

paragraph  (c). 

Signed  at  Wushington.  DC.  this  2i\d  day  of 
April.  1987. 
WiiKan  E.  Brock. 
Secretary  of  Latwr. 
|FR  Doc.  87-7704  Filed  4-8-87:  fc45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  511 

[Docket  No.  R-87-1260;  FR-306SI 

Rental  Retiabilitation  Program; 
Performance  Ad|ustments  to  Formula 
Allocations 

AOfNCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


ACTION:  Final  rule;  suspension  of  24  CFR 
511.3& 

summary:  This  rule  suspends  24  CFR 
511.32.  which  contains  the  procedures 
and  criteria  for  performance 
adjustments  to  formula  allccstions 
under  the  Rental  Rehabilitation 
Program.  This  action  is  being  taken 
because  numerous  anomalies  would 
have  retulttn)  from  the  Department's 
initial  application  of  the  performance 
adjustment  regulation,  at  current  proiect 
completion  levels.  At  this  time,  the 
Department  believes  it  is  in  the  best 
interests  of  the  Rental  Rebabihtation 
Program  not  to  implement  the 
discretionary  statutory  authority  to 
provide  [performance  adiustments  and 
is,  therefore,  suspending  i  511.32. 
Performance  adjustments  to  formula 
allocations,  pending  further  study  and 
possible  revision  or  removal. 
EFFECTIVE  DATE:  May  19, 1987, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kolesar.  Director,  Rental 
Rehabilitation  Division,  Office  of  Urban 
Rehabilitation,  Department  of  Housing 
and  Urban  Development,  at  the  above 
address,  telephone  (202]  755-5970.  (This 
is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 
Backfround 

Section  17  of  the  United  States 
Housing  Act  of  1937  (the  Act) 
estaUishes  a  Rental  Rehabilitation 
Program,  which  provides  grants  to 
States,  urban  counties,  and  units  of 
general  local  government  to  help  support 
the  rehabilitation  of  privately  owned 
real  property  to  be  used  for  primarily 
residential  rental  purposes.  The  program 
is  designed  to  increase  the  supply  of 
standard  housing  units  affordable  to 
lower  income  families.  This  is  achieved 
by  (1)  supplying  Rental  Rehabilitation 
funds  to  assist  in  the  rehabilitation  of 
existing  units  and  (2)  providing  rental 
housing  assistance  under  Section  8  of 
the  Act  to  lower  income  families  to  help 
them  afford  the  rent  of  units  in  projects 
assisted  with  Rental  Rehabitifation 
program  funds,  or  find  alternative 
housing.  Rental  rehabilitation  grant 
allocations  are  calculated  according  to  a 
formula  prescribed  by  the  Secretary 
based  upon  statutory  criteria,  except 
where  HUD  makes  grants  directly  to 
units  of  general  local  government  in 
States  that  have  elected  to  have  HUD 
administer  their  allocations.  Grants  in 
the  amount  of  the  formula  allocation  are 
made  after  grantees  have  submitted 
satisfactory  program  descriptions  to 
HUD. 

Uader  section  17(b)(2KB)  of  the  Act, 
the  Secretary  has  the  discretion  to 


adjust  the  formula  allocation  for  cities, 
urban  counties,  consortia,  and  States 
administering  a  rental  rehabilitation 
program  by  as  much  as  15  percent  above 
or  below  the  regular  allocation,  based 
upon  an  annual  review  of  the  grantees' 
past  performance.  Grants  would  then  be 
made  based  upon  the  adjusted 
allocations,  after  the  submission  of 
satisfactory  program  descriptions  by 
grantees.  Section  17(b)(2)(B)  requires  the 
Secretary  to  establish  performance 
criteria  by  regulation  if  the  Secretary 
exercises  his  or  her  authority  to  make 
performance  adjustments. 

The  interim  rule  (47  PR  16936,  April  20, 
1984),  which  implemented  the  Rental 
Rehabilitation  Program  by  adding  24 
CFR  Part  511.  contained  §  511.32, 
Performance  adjustments  to  formula 
allocation.  The  preamble  (at  page 
16942),  however,  advised  the  public  that 
the  Department  intended  to  publish  a 
more  detailed  performance  adjustment 
system  by  interim  rule.  This  interim  rule 
was  pubUshed  on  December  10. 1985  (50 
FR50S94). 

The  Department  received  four  public 
comments  in  response  to  the  December 
10. 1965  interim  rule,  one  from  a  State 
grantee  aad  the  other  three  from  cities,  i 
Two  of  the  cities  were  concerned  that    1 
grantees  that  received  waivers  of  the     I 
requirement  in  §  511.10(k).  that  at  least 
70%  of  the  rental  rebabihtation  grant 
amount  be  used  to  rehabilitate  units 
containing  two  or  more  bedrooms, 
would  do  poorly  under  the  performance 
standard  In  §  511.32(f)(2).  This 
performance  standard  provides  up  to  15 
points  based  on  the  extent  to  which  a 
grantee  rehabilitates  units  containing 
two  or  more  bedrooms  and  three  or 
more  bedrooms.  It  was  also  noted  that 
§  511.10(k)  refers  to  an  equitable  share 
of  "grant  amounts"  while  the 
performance  standard  measures  "units." 
This  commenter  suggested  that  the 
performance  standard  also  be  based  on 
"grant  amounts." 

The  performance  standard  in 
§  511.32(f)(3)  concerns  the  extent  to 
which  units  were  occupied  by  very  low- 
income  families  before  rehabilitation 
and  the  extent  to  which  these  families 
were  not  displaced  by  the  rehabilitation. 
One  commenter  claimed  that  this 
standard  penalized  grantees  that 
rehabilitated  vacant  units  and 
recommended  that  the  standard  be 
subdivided;  a  portion  of  the  points 
would  be  awarded  under  the  current 
standard  and  the  remainder  would  take 
into  consideration  percentages  based  on 
previously  occupied  units  rather  than  all 
units. 

A  commenter  voiced  concern  that  the 
allocation  of  up  to  30  points  for  financial 
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standards  (§  511.32(f)  (4)  and  (5)) 
indicated  what  it  considered  to  be  a 
distressing  change  in  emphasis — from 
encouraging  production  of  rehabilitated 
units  in  a  cost-effective  manner  to 
simply  encouraging  maximum  leverage 
by  the  private  sector. 

A  commenter  objected  to  the  use  of 
thresholds,  in  general  {§  511.32(e)).  and. 
in  particular,  to  the  threshold 
performance  standard  in  §  511.32(e)(2). 
which  requires  that  at  least  80%  of  the 
grantee's  rehabilitated  units  must  have 
rents  that  are  affordable  to  lower 
income  families.  The  commenter  argued 
that  the  grantee  has  no  control  over  the 
rents  currently  being  charged  in  units 
that  were  rehabilitated  six  years  ago,  for 
example.  Another  commenter  suggested 
that  affordability  under  §  511.32(e)(2)  not 
be  based  on  current  Fair  Market  Rents, 
which  it  noted  have  not  been  increased 
in  its  State.  It  recommended  that  an 
annual  adjustment  factor  methodology 
similar  to  that  used  to  adjust  contract 
rents  in  the  Section  8  Program  be 
incorporated  into  this  threshold 
performance  standard. 

Finally,  the  comment  from  the  State 
grantee  included  a  recommendation  that 
the  performance  of  State  grantees  be 
measured  against  other  States  within  a 
region,  rather  than  on  a  nationwide 
basis. 

Because  the  Department  is  suspending 
§  511.32  for  the  reasons  stated  below,  it 
is  deferring  responding  to  these 
comments,  but  will  take  them  into 
consideration  in  its  further  review  of  the 
performance  adjustment  system. 

The  Department's  computer  runs, 
made  as  part  of  the  initial 
implementation  of  the  performance 
adjustment  system  contained  in  the 
December  10. 1985.  interim  rule, 
produced  anomalous  and  unintended 
results. 

Generally,  grantees  with  very  few 
completed  projects,  but  with  projects 
that  fully  met  most  of  the  specific 
adjustment  criteria  (such  as  projects 
containing  exclusively  two  or  three 
bedroom  units),  were  strongly  favored 
by  the  system  and  received  the 
maximum  positive  adjustment  (an 
additional  15%  grant  allocation). 

Grantees,  however,  with  far  more 
completions — even  if  they  did  generally 
well  on  most  of  the  criteria — were  not 
perfect  on  any  of  the  criteria  (which  is  a 
statistical  likelihood),  and  tended  to 
cluster  toward  the  middle  of  the 
rankings.  The  Department  did  not  intend 
that  the  performance  adjustment  system 
place  such  a  high  emphasis  on  having  a 
few  fully  successful  projects,  at  the 
expense  of  grantees  that  produced  a  far 
greater  number  ol generally  successful 
projects.  The  Department  notes  that,  for 


the  same  reasons,  the  adjustments  also 
tend  to  provide  more  funds  to  grantees 
that  have  spent  less  of  their  existing 
allocations — another  undesirable  result. 
(At  the  same  time,  however,  the 
Department  does  not  want  a 
performance  adjustment  system  that 
simply  favors  the  larger  grantees.) 
Because  the  current  performance 
adjustment  system  clearly  produces 
indefensible  performance  adjustments 
and  needs  further  study,  the  Department 
is  suspending  §  511.32.  Performance 
adjustments  to  formula  allocations, 
pending  further  consideration  of  revising 
or  completely  withdrawing  the 
performance  adjustment  system. 
Because  most  of  the  criteria  contained  in 
§  511.32  will  probably  be  contained  in 
any  future  system  (if  an  equitable 
system  can  be  devised  at  all),  and 
because  the  current  regulation, 
therefore,  still  provides  some  notice  of 
the  elements  of  grantee  performance 
that  the  Department  views  as  important, 
the  Department  is  suspending  {  511.32, 
rather  than  removing  it,  at  this  time. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  at  the  above 
address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981  (Executive  Order 
12291).  This  rule  does  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions,  nor  does 
it  significantly  adversely  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Analysis 
of  the  rule  indicates  that  it  would  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more. 

Under  the  provisions  of  section  605(b) 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601).  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  statutorily  eligible  grantees  and 
State  recipients  are  relatively  larger 
cities,  urban  counties  or  States  and  the 


rental  rehabilitation  grant  amounts  to  be 
made  available  to  any  grantee  are 
relatively  small  in  relation  to  other 
sources  of  Federal  funding  for  State  and 
local  government  in  relation  to  private 
investment  in  rental  housing. 

This  rule  was  listed  as  Sequence 
Number  924  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  27. 1986  (51  FR 
38424)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act.  It  is  also 
related  to  Sequence  Number  920  in  the 
Semiannual  Agenda  (51  FR  38459). 
which  concerns  final  rulemaking  for  24 
CFR  Part  511  as  a  whole. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  applicable 
to  this  rule  is  14.230. 

List  of  Subjects  in  24  CFR  Part  511 

Rental  rehabilitation  grants. 
Administrative  practice  and  procedure. 
Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  Part  511  as  follows: 

PART  51 1— RENTAL  REHABILITATION 
GRANT  PROGRAM 

1.  The  authority  citation  for  24  CFR 
Part  511  continues  to  read  as  follows: 

Authority:  Section  17  of  the  United  States 
Housing  Act  of  1937.  42  U.S.C.  1437o:  sec.  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

§  51 1.32    Peiiormance  adjustmenta  to 
formula  allocation.  [Suspended] 

2.  Section  511.32  is  suspended. 

Dated:  April  2. 1987. 
lack  R.  Stokvis, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
(FR  Doc.  87-7874  Filed  4-8-87:  8:45  am) 

BILUNO  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  120 

Reimbursement  of  the  Ute  Tribe  of  the 
Uintah  and  Ouray  Reservation,  UT 

February  16. 1987. 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Final  rule;  removal. 

summary:  The  Bureau  of  Indian  Affairs 
is  publishing  a  rule  that  removes  25  CFR 
Part  120.  Reimbursement  of  the  Ute 
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Tribe  of  Uintah  and  Ouray  Reservation. 
Utah.  It  has  been  determined  that  there 
is  no  further  need  for  or  applicability  of 
the  rule. 
EFFECTIVE  DATE:  May  11,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mitchell  Parks.  (202)  343-3649. 

SUPPLEMENTARY  mFOMNATIOM:  The 

authority  to  remove  this  rule  and 
regulation  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  25  U.S.C. 
2  and  9.  This  rule  is  published  in 
exercise  of  rulemaking  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Siecretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

This  regulation,  found  in  25  CFR  Part 
120,  Reimbursement  of  the  Ute  Tribe  of 
the  Uintah  and  Ouray  Reservation, 
Utah,  is  being  removed  because  it  has 
been  determined  that  there  is  no  further 
need  for  the  rule.  The  rule  governed  the 
one-time  payment  to  those  persons 
whose  names  appeared  on  the  final  roll 
of  mixed  blood-Indians  that  was 
prepared  pursuant  to  Section  8  of  the 
Act  of  August  27, 1954  (88  Stat.  868)  or  to 
their  heirs  or  legatees.  Claims  for 
reimbursement  were  required  to  be  filed 
not  later  than  September  18, 1973.  Final 
payments  were  made  and  no  claims  or 
appeals  have  been  filed  with  the  Bureau 
of  Indian  Affairs  since  that  date. 
Therefore,  there  is  no  further  need  for  or 
applicability  of  this  rule. 

Notice  of  proposed  removal  was 
published  in  51  FR  35532  on  October  6, 
1986  and  no  comments  were  received. 
The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  major 
rule  under  Executive  Order  12291  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

This  rule  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969. 

The  Office  of  Management  and  Budget 
has  informed  the  Bureau  of  Indian 
Affairs  that  the  information  collections 
contained  in  this  regulation  need  not  be 
reviewed  by  them  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  25  CFR  Part  120 

Indians-claims,  Indians-judgment 
funds. 

PART  120— {REMOVED! 

Accordingly.  Part  120  Chapter  I  of 
Title  25  of  the  Code  of  Federal 


Regulations  is  hereby  removed  and 

reserved. 

Ross  O.  Swimmer, 

Assistant  Secretary,  Indian  Affairs. 
(FR  Doc.  87-7843  Filed  4-*^7;  8:45  ami 

MLUNO  CODE  4310-02-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  401 
[CGOM-020] 

Great  Lakes  Pilotage  Rates 

AOMCV:  Coast  Guard,  DOT. 

ACnow:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
the  Great  Lakes  Pilotage  regulations  by 
increasing  basic  pilotage  rates  by 
thirteen  percent  in  District  1  and  six 
percent  in  District  3.  No  change  is  made 
in  the  basic  rates  in  District  2.  The 
revision  in  rates  is  needed  to  correct 
disparities  in  the  manner  various 
expenses  have  been  recognized  in  the 
past.  These  changes  are  intended  to 
provide  parity  in  pilot  compensation 
among  the  three  Districts. 
EFFECTIVE  DATE:  May  11. 1987. 
FOII  FURTHER  INFORMATION  CONTACT. 
Mr.  John  J.  Hartke,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection.  (G-MVP/12).  Room  1210. 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street,  SW.,  Washington,  DC 
20593,  (202)  267-0217. 
8UrPl£MENTARV  INFORMATION:  On  May 
22. 1986,  the  Coast  Guard  published  a 
Notice  of  Proposed  Rulemaking  (51  FR 
18806)  with  the  comment  period 
scheduled  to  end  June  23. 1986.  On  June 
2. 1986,  the  Coast  Guard  published  a 
Notice  of  Public  Hearing  and  Extension 
of  Comment  Period  (54  FR  19759)  and 
extended  the  comment  period  to  July  2. 
1986.  The  public  hearing  was  held  in 
Cleveland,  Ohio  on  June  18, 1986. 
Eighteen  written  comments  were 
received. 

Dcafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Mr.  John  J.  Hartke, 
Project  Manager,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  and  Commander  Ronald  C. 
Zabel,  Project  Attorney,  Office  of  the 
Chief  Counsel. 

Discussion  of  CommanU 

A  port,  two  port  associations,  two 
shipping  associations,  and  a  commission 
requested  that  the  Coast  Guard  "hold 
the  line"  and  not  increase  Great  Lakes 


pilotage  rates.  The  comments  stated  that 
others  involved  in  the  Great  Lakes 
industry  were  not  increasing  costs  to 
shippers  to  assist  the  ailing  Great  Lakes 
shipping  industry.  They  suggested 
further  evaluation  of  the  effect  of  the 
rates  increases  on  Seaway  traffic.  These 
comments  asserted  that  pilotage  is  a 
significant  cost  factor,  that  increasing 
pilotage  rates  would  result  in  decreased 
vessel  traffic  coming  into  the  Great 
Lakes  system,  and  that  cargo  diversions 
to  coastal  ports  would  result.  A  related 
comment  from  one  of  the  port 
associations  stated  that  the  cost  of 
pilotage  is  nearer  7  ¥2%  of  the  total 
revenue  for  a  typical  round-trip  voyage 
from  Northern  Europe  to  the  Western 
Great  Lakes,  rather  than  the  2%  to  5%  of 
total  ship  operating  costs  as  cited  in  the 
notice  of  proposed  rulemaking.  It  should 
be  noted  that  the  commenter  refers  to  a 
percent  of  total  vessel  revenue,  whereas 
the  Coast  Guard  used  a  percentage  of 
total  ship  operating  costs.  We  have 
asked  the  commenter  for  a  copy  of  the 
report  from  which  his  data  was  taken, 
but  as  (tf  this  date,  no  additional 
information  has  been  received  regarding 
the  comment. 

The  Coast  Guard  does  not  agree  with 
the  above  comment.  We  believe  the 
proposed  pilotage  rate  increases  will  not 
have  a  significant  impact  on  Great 
Lakes  shipping. 

First,  the  requirement  to  use  a 
registered  pilot  is  applicable  only  to 
vessels  in  the  foreign  trade.  The  vast 
majority  of  shipping  and  port  activity  on 
the  Great  Lakes  is  not  related  to  foreign 
trade  vessels.  Overseas  trade  comprises 
a  very  small  proportion  of  total  shipping 
on  the  Great  Lakes.  A  U.S.  General 
Accounting  Office  report  entitled  Great 
Lakes  Shipping  (May  1986),  indicates 
that  during  1984.  total  overseas  trade 
comprised  only  8%  (6%  U.S.,  2%  Canada) 
of  the  total  Great  Lakes/St.  Lawrence 
Seaway  Traffic.  The  report  is  available 
from  the  US.  General  Accounting 
Office.  P.O.  Box  6015.  Caithersburg, 
Maryland,  20877. 

Second,  in  the  Notice  of  proposed 
Rulemaking  of  May  22. 1986  (51  FR 
18806).  the  Coast  Guard  stated  that 
pilotage  fees  represented  between  2%  to 
5%  of  total  ship  operating  costs. 

A  stady  conducted  by  Booz.  Allen  & 
Hamilton  (April  15. 1985),  entitled 
Transportation  Cost  Analysis  of  the  St. 
Lawrence  Seaway,  corroborates  our 
statement.  Using  the  data  contained  in 
the  "least  cost  routing  analysis"  section, 
it  can  be  calculated  that  the  cost  of 
pilotage  is  in  the  1.7%  to  2.6%  range  of 
total  water  transportation  costs.  A  copy 
of  the  report  may  be  obtained  from  the 
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Saint  Lawrence  Seaway  Development 
Corporation.  Washingtijn,  DC  20590. 

The  U.S.  Pilotage  cost  for  a  typical 
ocean  going  vessel  making  a  voyage  iftto 
the  system  to  Chicago  to  discharge  steel, 
proceeding  to  Duluth  to  load  grain,  then 
leaving  the  system,  would  be 
approximately  $18,646  for  the  round  trip, 
which  is  a  total  of  more  than  3,000  miles 
of  pilotage.  The  ton-mile  cost  is  $.000231. 
It  should  be  noted  that  pilotage  costs  per 
ton  are  somewhat  higher  for  5ie  Great 
Lakes  than  at  Tidewater  ports  ($^  per 
ton  as  compared  to  $.03]  for  a  typical 
commodity  such  as  grain,  because  of  the 
many  pilotage  miles  involved.  These  are 
the  only  pilotage  charges  for  which  we 
have  authority  and  responsibility.  This 
cost  figure  [$18,646)  includes  only  U.S. 
Great  Lakes  pilotage  charges  and 
includes  neither  the  all  Canadian  area 
pilotage  fees  nor  European  or  other 
destination  pilotage  fees.  This  rate 
increase  will  add  about  $1,158  to  the 
total  U.S.  pilotage  cost  of  this  round  trip 
transit  into  and  out  of  the  system. 

Seven  comments  stated  that  the  rates 
should  not  be  increased  because  the 
pilots  themselves  were  wilhng  to  accept 
no  increase  this  year.  These  comments 
were  related  to  press  releases  by  the 
pilot  organizations  for  Districts  2  and  3, 
that  contained  recommendations  the 
rates  not  be  increased.  The  releases 
were  published  iust  prior  to  the 
publication  of  the  notice  of  proposed 
rulemaking.  The  Coast  Guard  believes 
that  the  need  for  a  rate  increase  exists. 
Over  the  years  of  across-the-board 
increases,  disparities  have  resulted 
among  the  three  Districts.  Two  of  the 
comments  supported  rate  increases  to 
correct  the  disparities.  The  variable 
increases  are  intended  to  eliminate  the 
disparity.  Three  coimnents  stated  Aat 
the  pilot  organizations  should  either 
become  more  efficient  or  accept  lower 
compensation  as  The  rest  of  Qie  entities 
involved  in  Great  Lakes  shipping  have 
had  to  do.  This  comment  was  countered 
by  the  District  2  pilot  organization, 
which  asstnled  that  they  were  in  fact 
being  penalized  for  being  efficient  by 
not  being  granted  a  rate  increase.  The 
Coast  Guard  recognizes  the  importance 
of  greater  efFiciency.  The  increases  do 
not  represent  what  the  pilot 
organizations  asked  for,  and  rates 
established  in  this  rule  are  substantially 
below  what  each  pilot  organization 
indicated  it  required  for  adequate 
compensation.  Earker  in  our  rate  review, 
pilot  organizations  in  Districts  1,  2,  and  3 
had  requested  increases  of  64%.  8£% 
and  7.31%  respectively. 

Two  comments  stated  that  the  pilot 
workload  standards  used  to  determine 
the  number  of  pilots  tor  which  target 


compensation  is  to  be  included  in  (he 
rate  formula  are  excessive.  One  of  these 
comments  also  slated  that  the  Coast 
Guard  has  never  limited  any  of  the  pilot 
organizations  to  iiumbers  developed 
solely  through  the  application  of  the 
workload  standards. 

The  pilot  workload  standards  of  1.000 
bridge  hours  per  pilot  per  season  in 
designated  waters  (rivers)  and  2.006 
bridge  hours  per  pilot  per  season  in 
undesignated  waters  flakes)  resulted 
from  a  Department  of  Transportation 
Great  Lates  Pilotage  study  completed  in 
1972.  These  workload  standards  were 
based  on  the  hours  actually  being 
worked  at  that  time.  They  have  been 
used  since  1972  as  guidelines  in 
determining  the  mmiber  of  pilots  for  rate 
setting  purposes.  As  pari  of  the 
development  of  the  NJotice  of  Proposed 
Rulemaking  (51  FR  18806),  the  Coast 
Guard  reviewed  *e  current 
applicability  of  those  workload 
standards.  This  review  iT>cluded 
discKssions  with  the  three  pilot 
organizations  and  accompanying  pilots 
on  pilotage  assignments  in  each  District. 
The  pilots  in  2  of  the  3  Districts  are 
operating  a-t  a  level  close  to  the 
workload  standards.  The  pflols  in  the 
other  District  are  operating  at  a  level 
less  than  the  standards.  In  establishing 
this  rate  increase  we  have  used  only  the 
number  of  pilots  resuhrng  from  the 
apphcatton  of  the  workload  standards. 
The  reason  for  strict  adherence  to  a  pilot 
workload  standard  is  to  ensure  that  the 
rate  increase  is  fully  justified  and  that 
users  of  pilotage  services  do  not  have  to 
pay  for  excess  pflots.  Reduction  in  the 
number  of  hours  in  the  workload 
standard  -wotiH  increase  the  number  of 
pilots  required  and,  unless  target 
compensation  was  reduced  on  a 
comparable  basis,  would  necessitate 
greater  rate  increases.  Of  course, 
nothing  in  this  rulemaking  limits  the 
number  of  pilots  rn  a  given  District.  It  is 
up  to  the  pilot  organization  to  determine 
whether  they  wish  to  distribute 
available  revenue  over  a  greater  number 
of  persons. 

One  of  these  comments  also  stated 
that  a  particular  trip  averaging  11  hours 
requires  that  pflots  violate  the 
provisions  of  federal  law,  46  U.S.C. 
8104(d).  that  sets  eight  hours  as  the 
maximum  length  of  time  that  a  licensed 
individual  in  the  deck  department  may 
be  required  to  work  in  one  day.  A 
registered  pilot  is  rot  a  member  the  deck 
department  of  a  vessel  and  is  not 
subject  to  ihe  eight  hour  limitation 
mejatioaed  in  the  last  sentence  of  46 
U.S.C.  8104(d).  The  definition  of  "United 
States  A^islered  Pilot"  at  46  CFR 
401.11Q(aJ^8)  includes  only  ibose  persons 


"other  than  a  member  of  the  regular 
complement  of  a  i^essd."  Ome  mvst  be  a 
part  of  the  ref  ular  complement  of  a 
vessel  to  be  «  member  of  the  deck 
department.  The  Coast  Guard  has 
con»»s4ently  considered  46  U.S.C. 
8104fd)  as  exdading  registered  pilots 
since  the  Great  Lakes  pilotage 
regulations  *were  first  promulgated  in 
1961.  Because  registered  pilots  are  not 
subject  to  limitations  in  46  LLSil 
8104(d),  the  Coast  Guard  has.  by 
regjilation,  pre^'ided  for  adequate  rest 
periods.  See  46  CFR  401.451. 

Because  application  of  the  pilot 
workload  standards  in  our  rate 
proceedings  is  of  mgnificance  1o  both  the 
pilot  organizations  and  the  users  of  the 
system,  we  will  continue  to  review  the 
reasonableness  of  these  standards. 

A  comment  qtrcstioned  the 
justification  of  compensating  pilots  at 
levels  equal  to  Lake  vessel  masters  and 
chief  mates.  A  tronchjsion  resulting  from 
the  1972  Departmeni  of  Transportation 
Great  Lakes  Pilotage  Re\-iew  was  that 
target  compensation  for  U.S.  pilots  used 
in  determination  of  appropriate  pilotage 
fees  should  be  comparable  to  the 
earnings  of  their  licensed  counterparts 
on  U.S.  Great  Lakes  vessels.  This  is 
included  in  rtie  Statement  of  Policy  for 
Pilotage  in  the  Great  Lakes  System.  U.S. 
Department  of  Transportation,  June  16. 
1973.  The  commenter  has  not  offered 
any  alternatives  to  our  compensation 
policy.  The  Coast  Guard  is  not 
convinced  that  this  longstanding  policy 
should  be  changed  without  a  compelling 
justification. 

One  comment  stated  that  our 
guideline  on  piot  compensation 
contains  erroneous  assumptions  which 
result  in  a  rate  which  reflects  lower  pilo 
gross  revenue  than  is  proper.  The 
comment  stated  that  all  undesignated 
waters  should  not  be  treated  the  same, 
that  trans-lake  pilotage  is  different  from 
harbor  pilotage,  and  that  harbor  pilotage 
services  should  be  compared  to  that  of  a 
master  for  cosipensation  purposes. 
Differences  in  compensation  are  based 
on  whether  the  flotage  services  are 
provided  in  designated  waters  or  in 
undesignated  »-aters.  An  additional 
guideline  used  is  that  pilots  providing 
services  in  <iesigaated  waters  (46  CFR 
401.405)  should  earn  compensation 
equivalent  to  that  of  a  master  on  a  U.S. 
Great  Lakes  vessel,  and  pilots  providing 
ser\'ices  in  undesignated  waters  (46  CFR 
401.41-0)  should  earn  compensation 
equivalent  to  Jthat  of  a  first  mate  on  a 
U,S.  Great  Lakes  vessel,  in  the  past  the 
Coast  Gaard  kas  not  distins*ished 
between  types  of  pilotage  services 
within  undesignated  waters.  However, 
we  will  incki<ie  as  pari  af  oar  continuing 


1 

11470  Federal  Register  /  Vol.  52.  No.  68  /  Thursday.  April  9.  1987  /  Rules  6nd  Regulations 


review  of  pilut  workload  standards  the 
matter  of  differentiating  between  trans- 
lake  pilotage  and  harbor  pilotage  in 
undesignated  waters  for  target  pilot 
compensation  purposes.  This  will 
require  additional  evaluation  which 
cannot  be  completed  prior  to  this  rule 
being  published. 

At  the  public  hearing  held  on  ]une  18. 
1986,  regarding  Great  Lakes  Pilotage 
rates.  Lakes  Pilots  Association,  Inc., 
(District  2)  stated,  among  other  things, 
that  they  were  not  treated  fairly;  that 
they  have  been  penalized  for  being 
efficient.  They  stated  that  their  press 
release  was  their  way  of  protesting  the 
untimeliness  of  the  pilotage  rate 
proposal  and  was  also  an  attempt  to 
secure  more  business.  They  said  that 
they  are  complaining  about  the  way  the 
pilots  in  District  2  have  been  treated, 
and  that  they  deserve  to  be  fairly 
compensated. 

The  Coast  Guard  treats  pilots  in 
District  2  the  same  as  all  registered 
pilots.  The  Coast  Guard  has  evaluated 
the  financial  data  and  has  adhered  to 
the  rate  setting  methodology,  applying  it 
consistently  in  all  3  pilotage  Districts. 

At  the  public  hearing  on  June  18, 1986, 
Upper  Great  Lakes  Pilots,  Inc.,  (District 
3)  stated,  among  other  things,  that  there 
is  no  question  that  the  6%  rate  increase 
for  District  3  can  be  easily  justified,  and 
that  they  are  not  going  to  turn  down  the 
rate  increase  proposed  by  the  Coast 
Guard. 

Lakes  Pilots  Association,  Inc.. 
requested  a  new  rate  provision  which 
would  provide  that  when  a  ship  goes 
beyond  the  first  bridge  in  any  port,  an 
additional  charge  of  $400  be  charged  to 
the  ship  to  compensate  the  pilot  for  the 
more  difficult  job  of  navigating  the 
narrow  winding  river.  This  provision 
has  not  been  included  in  the  final  rule 
because  Great  Lakes  registered  pilots 
are  not  compensated  based  on  the 
difficulty  of  a  particular  assignment.  The 
Coast  Guard  makes  a  distinction  in 
target  pilot  compensation  only  with 
regard  to  designated  waters  versus 
undesignated  waters,  and  not  with 
respect  to  the  relative  difficulty  of 
various  individual  assignments  within 
particular  designations.  Additionally,  as 
a  rate  increase  cannot  be  justified  for 
District  2,  it  is  not  appropriate  to  initiate 
a  new  charge.  However,  the  requested 
new  rate  provision  will  be  considered  at 
future  rate  setting  proceedings. 

Upper  Great  Lakes  Pilots,  Inc., 
requested  a  new  rate  provision  which 
would  provide  that  if  a  ship  goes  to 
anchor  or  moves  from  one  anchorage  to 
another  in  undesignated  waters,  the  ship 
should  be  charged  a  movage  charge  to 
cover  the  additional  cost  the  pilot  incurs 
when  he  boards  or  gets  off  a  ship  at 


anchor.  This  provision  has  not  been 
included  in  the  final  rule  because  the 
Coast  Guard  is  not  aware  of  any 
additional  costs  that  are  not  already 
included  in  the  expense  base  for  District 
3,  and  because  the  ship  is  already  being 
charged  under  the  trans-lake  6  hour 
period  rate  (46  CFR  401.410).  If,  because 
of  the  anchoring  procedure,  a  new  6 
hour  period  is  entered,  the  ship  may  be 
charged  for  an  additional  6  hour  period. 

The  United  States  and  Canada  have 
agreed  to  increase  Great  Lakes  pilotage 
rates  in  the  international  sectors  of  the 
system  by  13%  in  District  1,  0%  in 
District  2,  and  6%  in  District  3.  Despite 
the  fact  that  the  1986  shipping  season  is 
over,  the  Coast  Guard  believes  this  rate 
adjustment  is  necessary  to  eliminate  the 
existing  disparity  and  to  provide  a  basis 
for  any  future  adjustments  negotiated 
with  Canada. 

Evaluation:  This  final  rule  is 
considered  to  be  non-major  under 
executive  Order  12291  and 
nonsignificant  under  DOT  regulatory 
policies  and  procedures  (44  PR  11034, 
February  26, 1979).  A  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket.  It  may 
be  inspected  or  copied  at  the  Marine 
Safety  Council,  Room  2110,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW..  Washington,  DC  20593, 
between  7:30  a.m.  and  3:30  p.m.,  Monday 
through  Friday.  Copies  may  also  be 
obtained  by  contacting  John  ].  Hartke, 
Room  1210,  same  address,  telephone 
number  (202  267-0217. 

ff  the  rate  increase  proposed  in  this 
rule  were  in  effect  for  the  entire  1986 
season,  the  estimated  cost  would  be 
$384,360,  which  would  result  in  an 
overall  system  rate  increase  of  5.8%. 
This  cost  figure  is  the  amount  of 
additional  revenue  the  U.S.  pilots  should 
receive  under  this  regulation  based  on 
the  projected  1986  traffic  and  is  the 
increased  amount  that  shippers  would 
have  to  pay  for  pilotage  services  on  the 
Great  Lakes. 

It  has  been  estimated,  and  widely 
accepted,  that  pilotage  fees  represent 
somewhere  between  2%  to  5%  of  total 
ship  operating  costs.  The  estimated  5.8% 
overall  rate  increase  multiplied  by  the 
5%  portion  of  total  ship  operating  costs 
(assuming  the  highest  end  of  the  scale) 
equals  less  than  a  three  tenths  of  a 
percent  increase  in  total  ship  operating 
costs,  which  will  not  have  a  significant 
impact  on  the  shipping  industry.  The 
benefit  of  this  rule  is  the  value  of 
avoiding  or  minimizing  costly  delays 
and  disruptions  in  shipping  attributable 
to  the  failure  to  retain  qualified  pilots 
and  to  attract  new  qualified  pilots. 
Almost  all  of  the  vessels  transiting  the 
system  which  are  required  to  use 


registered  pilots  are  foreign  Hag  vessels. 
Similar  size  U.S.  vessels  have  daily  ship 
operating  expenses  in  the  range  of 
$10,000  to  $15,000.  Although  the  daily 
ship  operating  expenses  for  comparable 
foreign  vessels  are  typically  lower,  it  is 
clear  that  delays  in  transiting  the  system 
can  result  in  substantial  additional  costs 
to  the  vessel.  The  overall  efficiency  and 
safety  of  the  pilotage  system  is 
enhanced  by  having  an  appropriate 
number  of  pilots  available  to  provide  the 
required  services. 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L  96-354,  94  Stat.  1164)  requires  a 
regulatory  flexibility  analysis  for 
regulations  having  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Pursuant  to 
section  605(b)  of  the  Act,  it  is  certified 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  the  development  of  this  rate 
adjustment.  U.S.  and  Canadian  shipping 
associations  and  pilots  organizations 
were  consulted. 

List  of  Subjects  in  46  CFR  Part  401 

Administrative  practice  and 
procedure.  Great  Lakes.  Navigation 
(water)  Reporting  and  recordkeeping 
requirements.  Seamen. 

PART  401— (AMENDED] 

In  consideration  of  the  foregoing.  Part 
401  of  Title  46  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  401 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  8105,  9303.  9304;  49 
CFR  1.46a 

2.  Section  401.405  is  revised  to  read  as 
follows: 

§  40 1 .405    Basic  rates  and  charges  on 
designated  waters. 

Except  as  provided  under  §  401.420. 
the  following  basic  rates  shall  be 
payable  for  all  services  and  assignments 
performed  by  U.S.  Registered  Pilots  in 
the  areas  described  in  §  401.300. 

(a)  District  1. 

(1)  For  passage  through  the  District  or 
any  part  thereof.  $10.32  for  each  statute 
mile,  plus  $138  for  each  lock  transited, 
but  with  a  minimum  basic  rate  of  $301 
and  a  maximum  basic  rate  for  a  through 
trip  of  S1322. 

(2)  For  a  movage  in  any  harbor.  $453. 

(b)  District  2. 

(1)  Southeast  Shoal  to  Toledo  or  any 
point  on  Lake  Erie  west  of  Southeast 
Shoal.  S623. 

(2)  Between  points  on  Lake  Erie  wesi  i 
of  Southeast  Shoal.  $368. 
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(3)  Southeast  Shoal  lo  Port  Huron 
Chaoge  Point  or  any  paint  aa  the  St. 
Clair  River  when  pilots  are  boI  changed 
at  Delreit  Pilot  Boat.  $1085. 

(4)  Southeast  Shoal  to  Detroit/ 
Windsor  or  any  point  on  the  Detroit 
River.  $623. 

(5)  Southeast  Shoal  to  Detroit  Pilot 
Boat.  $451. 

(6)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  to  Port  Huron 
Change  Point,  when  pilots  are  not 
changed  at  Detroit  Pilot  Boat,  $1257. 

(7)  Toledo  or  any  point  on  Lake  Erie 
west  of  Southeast  Shoal  to  Detroit/ 
Windsor  or  any  point  on  the  Detroit 
River,  $809. 

(8)  Toledo  or  any  point  on  Lake  Erie 
west  of  Sontheast  Shoal  to  the  Detroit 
Pilot  Boat,  $623. 

(9)  Detroit/Windsor  to  any  point  on 
the  Detroit  River  and  between  points  on 
the  Detroit  River,  $368. 

(10)  Detroit /Windsor  or  any  point  on 
the  Detroit  River  to  Port  Huron  Change 
Point  or  any  point  on  the  St.  Clair  River. 
$816. 

(11)  Detroit  Pilot  Boat  to  any  point  on 
the  St.  Clan-  Rrver.  $816. 

(12)  Detroit  Pilot  Boat  to  Pori  Huron 
Change  Point,  $834. 

(13)  Between  points  on  the  St.  Clair 
River.  $368. 

(14)  Port  Huron  Change  Point  to  any 
point  on  the  St.  Clair  River.  $451. 

(c)  District  3. 

[\)  Between  the  southerly  limit  of  the 
District  and  the  northerly  limit  of  the 
District  or  the  Algoma  Steel  Corporation 
Wharf  at  Sault  Ste.  Marie,  Ontario. 
$1129. 

(2)  Between  the  southerly  limit  of  the 
District  and  Sault  Ste.  Marie,  Ontario  or 
any  point  in  Sault  Ste.  Marie,  Ontario 
other  than  the  Algoma  Steel  Corporation 
Wharf,  $947. 

(3)  Between  the  northerly  limit  of  the 
District  and  Sault  Ste.  Marie,  Ontario, 
including  the  Algoma  Steel  Corporation 
Wharf,  or  Sault  Ste.  Marie,  Michigaa 
$425. 

(4)  For  a  movage  in  any  harbor,  $425. 

3.  Section  401.410  is  revised  to  read  as 
follows: 

§401.410    Basic  rates  and  Change*  on 
undesignated  waters. 

(a)  Except  as  provided  under  $  401.420 
and  subject  to  paragraph  (c)  of  this 
section,  the  basic  rates  for  each  8  hour 
period  or  part  thereof  that  a  U.S.  pilot  is 
on  board  in  the  undesignated  waters 
shall  be: 

(1)  In  Lake  Ontario.  $243. 

(2)  In  Lake  Erie,  $266. 

(3)  In  Lakes  Hurra.  Michigan  and 
Superior.  $228. 

(b)  Each  time  a  U.S  pilot  performs  flie 
docking  or  undoddng  of  a  ship  in 


lindesignated  waters  there  is  an 
additional  change  of: 

(1)  In  District  I.  $232. 

(2)  In  District  2,  SaOS. 

(3)  In  District  3.  $217. 

(c)  The  basic  rate  between  BuiTalo 
and  any  point  on  the  Niagara  Aiver 
below  the  Black  Rock  Lock  is,  $523. 

4.  Section  401.420  is  revised  to  read  as 
follows: 

S  401 .420    CanceHaflon,  delay  or 
Interruption  In  rendltienof  servicat. 

(a)  Except  as  provided  in  this 
paragraph,  whenever  tfre  passage  of  a 
ship  is  interrupted  and  the  services  of  a 
U.S.  pilot  are  retained  during  the  period 
of  the  interruption  or  when  a  U.S.  pilot  is 
detained  on  board  a  ship  after  the  end  of 
an  assignment  for  the  convenience  of 
the  ship,  the  ship  shall  pay  aa  additional 
chai^  calculated  on  a  basic  rate  of  $38 
for  each  hour  or  part  of  an  hour  during 
which  each  interruption  lasts  with  a 
maximum  basic  rate  of  $601  for  each 
continuous  24  hour  period  during  which 
the  interruption  continues.  There  is  no 
charge  for  an  interruption  caused  by  ice, 
weather,  or  traffic,  except  during  the 
period  beginning  the  1st  of  December 
and  ending  on  the  8th  of  the  following 
April  No  charge  shall  be  made  ior  aa 
interruption  if  the  total  interruption  ends 
during  the  6  hour  period  for  which  a 
charge  has  been  made  under  §  401.4ia 

(b)  When  the  departure  or  movage  of 
a  ship  for  which  a  U.S.  pilot  has  been 
ordered  is  delayed  for  the  convenience 
of  the  ship  for  more  than  one  hour  after 
the  U.S.  pilot  reports  for  duty  at  the 
designated  boarding  point  or  after  the 
time  for  which  the  pilot  is  ordered, 
w^chever  is  later,  the  ship  shall  pay  an 
additional  cfaai^ge  calculated  on  a  basic 
rate  of  $38  for  each  hour  or  part  of  an 
hour  inchufing  the  first  hour  of  the  delay, 
with  a  maximum  basic  rate  of  $601  for 
each  continuous  24  hour  period  of  the 
delay. 

(c)  When  a  US.  pilot  reports  for  duty 
as  ordered  and  the  order  is  cancelled, 
the  ship  shall  pay: 

(1)  A  cancellation  charge  calculated 
on  a  basic  rate  of  $227; 

(2)  A  charge  for  reasonable  travel 
expenses  if  the  cancellation  occurs  after 
the  pilot  has  commenced  travel:  and 

(3)  If  the  cancellation  is  more  than  one 
hour  after  the  pilot  reports  for  duty  at 
the  designated  boarding  point  or  after 
the  time  for  which  the  pilot  is  ordered, 
whichever  is  later,  a  charge  calculated 
on  a  basic  rate  of  S38  for  each  hour  or 
part  of  an  hour  including  the  first  hour, 
with  a  maximiim  basis  rate  of  $801  for 
each  24  hom-  period. 

5.  Section  401.426  is  revised  to  read  as 
foHows: 


§401.42S    Baste  rates  and  cItargM  for 
carrying  a  U.S.  pHot  beyond  norma)  change 
point  or  for  boarding  at  oltwr  •wn  Mts 
normal  boarding  point 

If  a  U.S.  pilot  is  carried  beyond  the 
nonnel  change  point  or  is  vaabte  to 
board  at  the  normal  boardiag  poiot  the 
pilot  shall  be  paid  at  the  rate  of  $232  per 
day  or  part  thereof,  plus  reasonable 
travel  expenses  to  or  fron  the  pilot's 
base.  These  cbai^ges  are  not  applicable  if 
the  ship  utilizes  die  services  of  the  pilot 
beyond  the  normal  change  point  and  the 
ship  is  billed  for  those  services.  The 
change  points  to  which  this  section 
applies  are  designated  in  S  401.450. 

Dated:  April  1.  1987. 
I.W.Kime, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  87-7920  Filed  4-6-^;  B.'«S  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  86-328;  RM-5372] 

Radio  Broadcasting  Services; 
Giddings,  TX 

agency:  Federal  Communications 
Commission. 

action:  Fmal  rule. 

SIJMMARY:  This  document  substitutes 
Channel  268C2  for  Channel  289A  at 
Giddings,  Texas,  and  modifies  the 
license  of  Station  KGID[FM)  to  specify 
operation  on  the  new  frequency,  at  the 
request  of  Radio  Lee  County,  Inc.  A  site 
restriction  of  26.9  kilometers  tlB.7  miles) 
south  of  flie  community  is  required. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  OATE:  May  18,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawiings,  (202)  634-6530. 

SUPPLEMENTAHY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-328, 
adopted  March  13. 1987,  and  released 
April  2, 1987.  The  full  text  of  this 
CoBunission  decision  is  arailahle  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Stree*  NW, 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transoriptioa  Service. 
(20Zj  «57^3S0a  2100  M  Street  NW.  Suite 
140.  Washtnctoo,  DC  200X7. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73— lAMENDEDJ  =. 

1.  The  authority  citation  for  Pari  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
revising  Channel  269A  to  268C2  for 
Ciddings. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  87-7890  Filed  4-8-87;  8:45  am] 

BILUMG  CODE  6712-01-« 


47  CFR  Part  73 

[MM  Docket  No.  86-290;  RM-5255,  RM- 
5264,  RM-5294] 

Radio  Broadcasting  Services; 
Charlotte  Amalie,  VI 

agency:  Federal  Communications 

Commission. 

action:  Final  rule^ 

summary:  This  document  allots 
Channels  24lBl  and  246B  to  Chariotte 
Amalie,  Virgin  Islands,  as  that 
community's  fifth  and  sixth  FM 
channels,  at  the  request  of  Bantam 
Broadcasting  and  Edward  B.  Reith. 
respectively.  In  addition,  at  the  request 
of  Virgin  Islands  Wireless  Co..  Inc.. 
permittee  of  Station  WVGN-FM. 
Channel  296A.  Chariotte  Amalie, 
Channel  287B  is  substituted  for  Channel 
296A  and  the  permit  is  modified  to 
specify  the  new  frequency,  providing  an 
additional  wide  coverage  area  FM 
service.  A  site  restriction  of  10.3 
kilometers  (6.4  miles)  east  of  the 
community  is  required  for  Channel  246B. 
With  the  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  18. 1987.  The 
window  period  for  filing  applications  on 
Channels  241B1  and  246B  will  open  on 
May  19, 1987.  and  close  on  June  18. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPt£MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-290. 
adopted  March  13, 1987,  and  released 
April  2, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  ef  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202    [Amended 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Charlotte 
Amalie.  Virgin  Islands  by  adding 
Channel  241B1  and  246B  and  revising 
Channel  296A  to  287B. 

Maril  N.  Lipp. 

C/i/ejT,  Allocations  Branch.  Policy  and  Rules 

Divition.  Mass  Media  Bureau. 

[FR  Doc.  87-7891  Filed  4-8-87:  8:45  am] 

BIU.IHQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  tJocket  No.  8«-116;  RM-5117,  BM- 

57131 

Radio  Broadcasting  Services;  Lomira 
and  Ripon,  Wi 

AGSNCY:  Federal  Communications 

Commission. 

ACtlON:  Final  rule. 


summary:  This  document  allots 
Channels  294A  to  Lomira.  Wisconsin,  as 
a  first  FM  Service  at  the  request  of 
Mayville-Horizon  Radio  Company.  Also 
at  dfie  request  of  DeNovoCom.  Inc.,  this 
document  substitutes  Channel  241A  for 
24(1A  at  Ripon,  Wisconsin  and  modifies 
the  license  of  Station  KYUR-FM  to 
specify  operation  on  the  new  frequency, 
as  that  community's  first  wide  area  FM 
station.  Channel  294A  at  Lomira 
requires  a  site  restriction  of  5.6 
kilometers  (3.5  miles)  northwest  of  the 
community.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  May  18. 1987.  The 
window  period  for  filing  applications  on 
Channels  294A  at  Lomira  will  open  on 
May  19. 1987.  and  close  on  June  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-116. 
adopted  March  9. 1987.  and  released 
April  2. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Wisconsin,  by  adding  the  entry  of 
Lomira,  Channel  294A  and  revising 
Channel  240A  to  241A  for  Ripon. 
Mark  N.  Upp.  | 
Chief.  Allocations  Branch,  Mass  Media 
Bureau. 

[FR  Doc.  17-7892  Filed  4-8-87:  8:45  am) 

BILUNO  CODE  6712-01-M 

47  CFR  Part  73 

(MM  Docket  No.  86-258;  RM-5307] 

Television  Broadcasting  Services; 
Bryan,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  assigns  UHF 
Television  Channel  28  to  Bryan.  Texas, 
as  that  community's  second  commercial 
television  service,  at  the  request  of  SM 
Communications.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  May  18,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-258, 
adopted  March  13, 1978,  and  released 
April  2. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 


PART  73-( AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303. 
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§73.606    (AmendMlj 

2.  Section  73.606(b).  the  Table  of 
Assignments,  in  the  entry  for  Bryan. 
Texas,  Channel  28  is  added. 
Mark  N.  Upp. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  87-7893  Filed  4-8-87;  8:45  am] 
BILUNO  CODE  e712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-147;  RM-5129] 

Radio  Broadcasting  Services; 
Hancock,  Ml 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  FM 
Channel  254C2  to  Hancock,  Michigan,  as 
that  community's  second  FM  broadcast 
service,  in  response  to  a  request  from 
Thomas  M.  McNamara.  Supporting 
comments  were  filed  by  Thomas 
McNamara.  Since  Hancock  is  within  320 
kilometers  of  the  common  U.S.- 
Canadian border.  Canadian  concurrence 
has  been  obtained. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  11. 1987.  The 
window  period  for  filing  applications 
will  open  on  May  12. 1987.  and  close  on 
June  11. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-147. 
adopted  February  10. 1987,  and  released 
March  27. 1987.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Ammdedl 

2.  Section  73.202(b),  the  Table  of 
Allotments,  the  entry  for  Hancock. 


Michigan  is  amended  by  adding  Channel 

254C2. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Medio  Bureau. 

[FR  Doc.  87-7889  Filed  4-8-87;  8:45  am) 

BILUNO  CODE  <712-01-M 


47  CFR  Parts  73  and  74 
(MM  Docket  No.  86-144] 

Radio  Broadcast  Services; 
Experimental.  Auxiliary,  and  Special 
Broadcast  and  Other  Program 
Distributional  Services;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  the 
effective  date  of  the  Final  Rule  (First 
Report  and  Order)  published  in  this 
proceeding  concerning  the  Radio 
Broadcast  Services  and  certain 
commercial  FM  channels. 
EFFECTIVE  DATE:  The  correct  effective 
date  of  the  Final  Rule  is  April  16, 1987. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Joe!  Rosenberg  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  The 

Final  Rule  was  published  on  March  17, 
1987  (52  FR  8259). 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  87-7887  Filed  4-8-87;  8:45  am) 

BILUNO  CODE  e712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 
(Docket  No.  70101-7001] 

Pacific  Coast  Groundf Ish  Fishery; 
Restriction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  fishing  restriction  and 
request  for  comments. 


SUMMARY:  NOAA  issues  this  notice 
changing  the  size  limit  from  16.0  inches 
to  15.5  inches  for  processed  sablefish 
caught  off  Washington,  Oregon,  and 
California,  and  seeks  public  comment  on 
this  action.  This  action  is  authorized 
under  regulations  implementing  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  and  will  ease 
compliance  with  the  100-pound  landing 
limit  on  sablefish  less  than  22  inches  by 


fixed  gear.  The  intended  effect  is  to 
allow  landings  of  processed  sablefish 
which  were  legal  size  before  processing. 
DATES:  This  action  is  effective  0001 
hours  local  time,  Sunday,  April  5, 1987, 
until  modified,  superseded,  or  rescinded. 

Comments  will  be  accepted  through 
April  24, 1987. 

ADDRESSES:  Submit  comments  on  these 
actions  to  Rolland  A.  Schmitten, 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Seattle,  WA 
98115;  or  E.  C.  FuUerton,  Director, 
Southwest  Region,  300  South  Ferry 
Street,  Terminal  Island,  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmitten  at  206-526-6150,  E. 
C.  FuUerton  at  213-514-6196,  or  the 
Pacific  Fishery  Management  Council  at 
503-221-6352. 

SUPPLEMENTARY  INFORMATION:  Since 
March  1983  (48  FR  8283.  February  28, 
1983),  landings  of  sablefish  smaller  than 
22  inches  (total  length)  under 
§  633.22(a)(3)  have  been  limited  in  order 
to  avoid  biological  stress  on  the  stock 
which  was  predicted  to  occur  if  the 
harvest  of  juveniles  were  not  curtailed. 
A  16-inch  size  limit  also  was  established 
for  processed  ("headed")  sablefish, 
measured  from  the  tip  of  the  tail  to  the 
farthest  point  where  the  dorsal  fin 
attaches  to  the  body.  This  size  limit  was 
based  on  the  average  length  of  22-inch 
sablefish  after  processing.  Because  the 
conversion  is  based  on  an  average,  a 
substantial  number  of  22-inch  fish 
measure  less  than  16  inches  when 
processed.  As  a  result,  fishermen  who 
measured  fish  at  22  inches  before 
processing  sometimes  found  they  had 
unacceptably  high  levels  of  processed 
sablefish  smaller  than  16  inches.  This 
problem  increased  in  early  1987  when 
the  trip  limit  for  22-inch  sablefish  caught 
with  fixed  gear  was  reduced  to  100 
pounds  (round  weight). 

At  the  March  10-12, 1987  meeting  of 
the  Pacific  Fishery  Management  Council 
(Council),  data  were  presented  that 
indicated  over  99  percent  of  22-inch 
whole  sablefish  would  measure  at  least 
15.5  inches  when  processed.  Although 
this  15.5-inch  Umit  also  could  enable  fish 
smaller  than  22  inches  to  be  retained  in 
excess  of  the  trip  limit  if  they  are 
processed,  the  biological  difference 
between  a  15.5-inch  and  a  16.0-inch  size 
limit  is  not  considered  significant  and  is 
not  expected  to  stress  the  sablefish 
resource.  This  change  allows  fishermen 
to  keep  sablefish  that  would  have  been 
legal  if  not  processed,  removes 
uncertainty  over  whether  a  22-inch 
sablefish  will  satisfy  the  legal  heads-off 
limit  when  processed,  and  eases 
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compliance.  Accetduigly.^  the  Council 
recommended  that  the  size  limit  for 
processed  sableHsh  b«  changed  fiom 
16.0  to  15.5  inches. 

Secietflrial  ActioB 

The  Secretary  coikuts  with  the 
Council's  recommendation  and  herein 
changes  the  size  limit  of  procesBed 
sablefish  from  l&O  to  15.5  inches. 

No  other  change  to  size  (x  trip  Units 
for  sablefish  as  published  at  52  FR  790 
(January  9, 1987)  iamade  at  this  time. 

Classification 

The  determination  to  change  this 
fishing  restriction  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Dh^ctor,  Northwest 
Region  (see  ADDRESSES]  during  business 


hours  ttBCd.  tike  end  ci  the  cannnent 

period. 

This  section  is  taken  under  the 
Mitiiodty  of  M  i63L22  and  ei3.23,  md  is 
in  compliance  wi&  Executive  Oder 
12291.  The  action  is  covered  by  the 
Regulatory  Flexibility  Analysis  prepared 
for  the  authorizing  regulations. 

This  notice  revises  a  provision  (52  FR 
790,  January  9,  IS^,  ateo  issued  under 
§  §  663.22  and  663^23,  to  reduce  fishing 
levels  for  juvenile  sableHsh.  This 
revision  is  a  minor  tecfanicai  change 
wi^  little  biological  impact  but  with 
compliance  benefits.  Consequently, 
further  delay  of  implementation  is 
impracticable  and  contrary  to  the  public 
interest,  and  this  action  is  taken  in  final 
form  effective  Sunday,  April  5, 1987. 

The  pubhc  has  had  opportunity  to 
comment  on  this  action.  The  public 


participated  in  the  Croundflsh 
Management  Team,  Scientific  and 
Statistieal  Committee,  and  Council 
meetings  in  February  and  March  1987 
that  generated  this  change.  Further 
public  comments  will  be  accepted  for  15 
days  after  publication  of  this  notice  in 
the  Federaf  Register. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and' 
procedure.  Fisheries. 

(16U.S.C.  isme/se?.) 
Dated:  April  6. 1967. 
Camien ).  Blondin, 

Deputy  Assistant  Administrator  for  Fishedes 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc.  87-7924  Filed  4-6-87;  3:37  prnj 
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Federal  Register 

Vol.  52.  No.  ee 

Thursday.  April  9,  1987 


This  section  ot  ttie   FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  tt>e 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1046 

Milk  In  the  Louisville-Lexington* 
Evansville  Marketing  Area;  Proposed 
Termination  of  a  Provision  of  the 
Order 

AG6NCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  termination  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  terminate  a 
provision  of  the  Louisville-Lexington- 
Evansville  order.  The  proposed  action 
would  allow  a  cooperative  association 
to  be  the  responsible  handler  on  milk  of 
producers  who  are  not  members  of  the 
cooperative  when  such  milk  is  delivered 
to  pool  plants  of  other  handlers  for  the 
account  of  the  cooperative  association. 
DATE:  Comments  are  due  on  or  before 
April  16, 1987. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Dairy  Division. 
Agricultural  Marketing  Service,  Room 
2968.  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Groene,  Marketing  Specialist. 
Dairy  Division.  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing 


Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
termination  of  the  following  provision  of 
the  order  regulating  the  handling  of  milk 
in  the  Louisville-Lexington-Evansville 
marketing  area  is  being  considered: 

1.  In  §  1046.9(c),  the  provision  "of  its 
producer  members". 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  termination  should  send  two 
copies  of  them  to  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968,  South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250,  not 
later  than  7  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  It  is 
necessary  that  the  time  for  responding 
be  limited  in  order  that  the  termination 
procedure  can  be  completed  at  the 
earliest  possible  date  to  adapt  the  order 
to  a  recent  change  in  milk  handling 
practices  in  the  market. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  termination  would 
permit  a  cooperative  association  to  be 
the  handler  on  milk  of  producers  who 
are  not  members  of  the  cooperative 
association  when  such  milk  is  delivered 
to  pool  plants  of  other  handlers  for  the 
account  of  the  cooperative  association. 

Dairymen,  Inc.,  requested  that  the 
proposed  termination  of  a  provision  of 
the  handler  definition  of  the  Louisville- 
Lexington-  Evansville  order  be  made 
effective  in  March  1987.  The  cooperative 
indicated  that  termination  of  the 
provision  would: 

(1)  Facilitate  the  pooling  of 
nonmember  producer  milk  which  has 
been  pooled  on  the  order  for  some  time; 

(2)  Eliminate  unnecessary  reporting 
costs  otherwise  borne  by  the  receiving 
city  plant  on  such  milk  delivered  for  the 
account  of  Dairymen,  Inc.; 

(3)  Allow  the  commingling  of  member 
and  nonmember  milk  on  the  same  farm- 
to-market  routes  and  thereby  lead  to 
greater  farm-to-market  delivery 
efficiency:  and 

(4)  Result  in  similar  application  under 
the  Louisville-Lexington-Evansville 
order  as  applies  under  most  other 
Federal  milk  marketing  orders. 


Therefore,  comments  are  sought  to 
determine  whether  the  aforementioned 
provision  should  be  terminated. 

List  of  Subjects  in  7  CFR  Part  1046 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1046  continues  to  read  as  follows: 

Authority;  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  eoi-«74. 

Signed  at  Washington,  DC,  on  April  3. 
1987. 

William  T.  Manley. 

Deputy  Administrator.  Marketing  Programs. 
[PR  Doc.  87-7883  Filed  4-8-87;  8:45  am) 

BILLING  CODE  3410-02-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Issuance  or  Amendment  of  Power 
Reactor  License  or  Permit  Following 
Initial  Decision:  Extension  of  Comment 
Period 

agency:  Nuclear  Regulatory 
Commission. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  February  4. 1987  (52  FR 
3442),  the  NRC  published  for  public 
comment  a  proposed  rule  to  revise  its 
procedures  that  specify  when  a  license, 
permit,  or  amendment  can  be  issued 
following  an  initial  adjudicatory 
decision  by  the  presiding  officer  in  favor 
of  authorizing  the  issuance  or 
amendment  of  a  license  or  permit.  The 
comment  period  for  this  proposed  rule  is 
to  expire  on  April  6, 1987.  The  law  firm 
of  Shaw,  Pittman,  Potts  &  Trowbridge, 
on  behalf  of  the  Utility  Nuclear  Waste 
Management  Group,  has  requested  a 
thirty-day  extension  of  the  comment 
period.  The  request  is  granted.  The 
extended  comment  period  now  expires 
on  May  6, 1987. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  May  6. 1987. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments 
received  before  this  date. 

ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
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Commission,  U.S.  Nucliear  Regulatory 
Commission.  Washington,  DC20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of:  comments  nceived. 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  DC. 

FOR  FURTHCM  INK}HMA-rH3M  COWTACT: 
Paul  Boilwerk.  Senior  Attorney.  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  telephone  (202)  634-3224. 

Dated  at  Washington,  DC,  this  Oth  day  of 
ApriL  19«7. 

For  the  Ntidear  Regulatory  Connnisaion. 
John  C  Hoyle, 

Assistant  Secretary  of  the.  Coniwisaiom 
[FR  Doc  87-7929  Rted  ♦-*-«7;  8>46  un| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

lacfRPM^sas- 

Capital  Mainttnanev;  Risk-Based 
Capital  Proposal 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACnoi«r  R^quesf  for  comments. 


ft  Capitar  adequacy  i»  one  of 
the  critical  factors  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  is 
required  to  anal3rze  in  taking  action  on 
various  types  of  applications,  such  as 
mergers  and  branches,  and  in  the 
conduct  of  the  FDIC's  various 
supervisory  activities  related  to  the 
safety  and  soundness  of  individual 
banks  and  the  banking  system  In 
February  1985.  the  FDIC  s  Board  of 
Directors  adopted  a  capital  regulation 
and  related  policy  statement  that  set 
forth  (1)  minimum  standards  of  capital 
adequacy  for  insured  state  nonmember 
banks  and  (2)  standards  for  determining 
when  an  insured  bank  is  operating  in  an 
unsafe  or  unsound  condition  by  reason 
of  the  amount  of  its  capital  (50  FR  11128 
(1985]].  This  regulation,  contained  in 
Part  325  of  the  FDIC  s  rules  and 
regulations,  12  CFR  Part  325,  was 
designed  to  establish,  in  conjunction 
with  the  other  federal  bank  regulatory 
agencies,  uniform  capital  standards  for 
all  federally  regulated  banking 
orgamzations,  regardless  of  their  size. 
These  uaifioTin  ea^itai  standards  were 
based  00-  ratior of  primary  and  total 
capital  to  total  assets. 

While  these  ratios  of  capitaf  to  total 
assets  are  a  useful  tool  for  assessing 
capital  adequaey.  the  PDIG  believes  that 
them  is  a  need  for»  measuct  that  is 
more  explicitly  and  systematically 


sensitive  to  the  risk  profiles  of 
individual  banking  organizations, 
includinq  risks  related  to  off-balance 
sheet  activities.  As  a  result,  in  February 
19B6  (51  FR  6126,  February  21}.  1987).  the 
FDIC  issued  for  public  comment  a 
poopesal  for  a  supplemental  adjusted 
capital  measure  that  the  FDIG  would 
coosiderin  tandam  with  existing  ratios 
of  capital  to  total  asseta.  Based  in  part 
oa  conunents  received  by  the  FDIC  on 
that  earlier  proposal  and  in  light  of 
extensive  discussions  with  other  federal 
banking  agencies  and  the  Bank  of 
England,  the  FDIC  has  revised  its 
February  1986  proposaL 

The  FDIC  is  seeking  comment  on  this 
revised  proposal,  which  would  apply  to 
all  FDIC-insured  state  nonmember 
banks.  This  proposal  would  (Ij  add  a 
risk-based  capital  measure  (also  known 
as  a  risk  asset  ratio),  to  be  used  in 
tandem  with  existing.capital  ratios  and 
(2f)  amend  the  definition  of  primary 
capital  for  piuposes  of  computing 
existing  capital  to  total  assets  ratios. 
This  revised  proposal  represents  an 
effort  to  establish  uniform  capital 
standards  for  alV  federally,  superviised 
banking  orgamzations  operating  in  the 
United  States  and  to  continue  the 
process  of  coordinating  with  regulatory 
authorities  of  other  countries  to 
establish  appropriate  capital  standards, 
in  accordance  with  dw  International 
Lending  Supervision  IKzt  of  1983, 12 
U.S.C.  3901. 

DATEL  Comments  on  the  proposal  must 
be  received  by  June  8, 1987. 
ADDRESS:  All  comments  should  be 
submitted  to  Hoyle  L  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550 17tb  Street 
rqw.,  Washington.  DC  20429,  or 
delivered  to  Room  6108  at  the  same 
address,  between  the  hours  of  9:00  a.m. 
aaid  5:00  p.m;  on  business  days. 
FOR  FURTHER  INFORMATION  COHTACT: 

Stephen  G.  Pfeifer,  Examination 
Specialist,  or  Robert  F.  Storch,  Planning 
and  Program  Development  Specialist. 
Division  of  Bank  Supervision,  Federal 
Deposit  Insurance  Corporation. 
Washington,  DC  2042a.  telephone  (202) 
898-6903. 
SUPPlfMENTARY  INFORMATION: 

Background 

Capital  adequacy  is  one  of  the  critical 
factors  the  Federal  Deposit  Insurance 
Corporation  ("FDIC)  is  requirBd  to 
analyze  in  taking  action  on  various 
types  of  applications',  such  as^  mergers 
and  branches,  and  in  the  conduct  of  the 
FDIC  8  various  supervisory  activities 
related  to  the  safety  and  soundness  of 
individual  banks  and  the  banking 
system.  In  February  1986,  the  FDIC  s 


BoardoTDirectOTS'adopled  a  capital 
regulation  and  related  policy  statement 
that  set  forth  (1)  minimum  standards  of 
capital  adequacy  for  insured  state 
nonmember  banks  and  (2)  standards  for 
determining  when  an  insured  bank  is 
operating  in  an  unsafe  or  unsound 
condition  by  reason  of  the  amount  of  its 
capital  (50  FR  ni28  (1985)).  This 
regulation,  contained  in  Part  325  of  the 
FDIC'a  rules  and  regulations,  12  CFR 
Part  335,  was  designed  to  establish,  in 
conjunction  with  the  other  federal  bank 
regulaioiy  nganr-icn,  uniform  capital, 
standards  for  allfederally  regulated 
banking  organizations,  regardless  of  ^ 

their  size.  These  uniform  capital  1 

standards  were  based  on  ratios  of 
primary  and  total  capital  to  total' assets. 

In  addition  to  relying  on  capital  to 
total  aasetk  ratios,  the  FDIC  historically 
has  taken  account  of  many  other  risk 
factors  when  evaluating  a  bank'*  capital 
adequacy.  Indeed,  the  nature  and  degree 
of  a  bank's  risk.exposure  have  always 
been  miportant  subjective  Actors  in 
assessing  capital  adequacy  In  view  of 
the  above,  the  FDIC  determined  that  it 
might  be  useful  to  modify  its  capital 
requinements  to  be  more  explicitly  and 
systematically  sensitive  to  the  risk 
exposure  of  individual  banks. 
Consequently,  in  February  of  t966,  the 
FDIC  requested  comment  on  a 
supplemental  adjusted  capital  measure 
that  the  FDIC  proposed  to  corrsiderin 
tandem  with  its  existing  minimum 
primary  and  total  capital  to  total  assets 
ratios  when  analyzing  the  capitnl  levels 
of  insured  state  nonmember  banks  (51 
FR  6126  (1986]).  The  Board  of  Governors 
of  the  Federal  Reserve  System  and  the 
Office  of  the  Comptraller  of  the 
Curroicy  also  issued  similar  proposals- 
(51  FR  3975  (1986)  and  51  FR  10602 
(1988),  respectively). 

Specific  goals  of  the  supplemental 
adjusted  capital  proposal  were  to  (1) 
assess  a  capital  requirement  against 
certain  off-balance  sheet  exposures:  (2) 
temper  disincentives  inherent  in  the 
existing  guidelines  to  hold  low  risk, 
relatively  liquid  assets:  and  (3)  move 
U.S.  capital  adequacy  policies  into 
closer  alignment  with  policies  currently 
in  use  or  under  development  in  other 
major  industrial  countries.  This  last 
objective  was  considered  of  particular 
importance  in  view  of  increasing  global 
banking  competition  and  the  desirability 
of  achievinggreatier  convergence  in  the 
measurement  and  assessmentof  capital 
adeqoacy  of  multinational  banking 
oi*ganiz8tfons. 

Subsequent  to  the  issuance  of  the 
FDIC's  February  1986  proposal  and  after 
reviewing  the  comments  received, 
discussions  were  held  between  the 
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staffs  of  the  U.S.  bariK  rejjuiaiory 
agencies  and  the  Bank  of  England.  The 
Bank  of  England  has  utiUzed  a  risk  asset 
ratio  for  a  number  of  years,  and  early 
last  year  published  a  consultative  paper 
on  incorporating  the  credit  risks 
associated  with  certain  off-balance 
sheet  items  into  the  United  Kingdom's 
risk  asset  framework.  In  light  of  the  fact 
that  both  U.S.  and  U.K.  supervisors  were 
in  the  process  of  addressing  similar 
issues,  these  joint  discussions  between 
U.S.  and  U.K.  bank  regulators  provided 
a  useful  forum  to  explore  the  feasibility 
of  bringing  the  bank  capital 
requirements  of  the  two  countries  into 
closer  alignment.  A  proposed  U.S./U.K. 
Agreement  developed  from  these 
discussions  and  represents  an  important 
step  toward  the  convergence  of  capital 
requirements  among  countries  with 
major  banking  institutions,  consistent 
with  the  terms  of  the  International 
Lending  Supervision  Act  of  1983, 12 
U.S.C.  3901 

The  proposed  U.S./U.K.  Agreement 
encompasses  (1)  a  common  definition  of 
primary  capital  that  differs  somewhat 
'    from  the  FDIC  s  existing  Part  325 
definition  and  (2)  common  risk  asset 
categories  that  also  differ  in  some 
respects  from  those  contained  in  the 
FDIC's  February  1986  proposal.As  a 
result,  the  FDIC  is  requesting  comment 
on  the  following  risk-based  capital 
proposal,  which  is  based  on  the 
framework  developed  jointly  by 
representatives  of  the  Bank  of  England 
and  the  staffs  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Reserve  System  (FRS)  and  the 
Federal  Deposit  Insurance  Corporation 
during  the  latter  part  of  1986.  A 
summary  of  the  major  aspects  of  the 
FDIC  risk-based  capital  proposal  is 
included  in  Appendix  A  and  the  text  of 
the  proposed  Agreement  between  the 
U.K.  and  U.S.  bank  regulators  is 
contained  in  Appendix  B. 

Differences  Between  Current  Proposal 
and  February  1986  Proposal 

The  FDIC's  revised  proposal  differs  in 
several  respects  from  its  February  1986 
proposal,  primarily  as  a  result  of  further 
discussions  with  the  OCC  and  the  FRS, 
review  of  the  public  comments  on  the 
February  1986  proposal,  and  efforts  to 
coordinate  the  proposals  of  the  three 
federal  banking  agencies  with  the  views 
of  the  Bank  of  England.  Some  of  the 
major  differences  between  this  revised 
proposal,  which  is  based  on  the 
proposed  U.S./U.K.  Agreement,  and  the 
February  1986  proposal,  are  discussed 
below. 

Definition  of  Capital— First,  the 
February  1986  proposal  did  not  address 
the  definition  of  capital.  However,  the 


FDIC  believes  that  a  common 
understanding  of  what  constitutes 
primary  capital,  as  incorporated  in  the 
proposed  U.S./U.K.  Agreement,  is  an 
essential  part  of  any  effort  to  achieve 
the  convergence  of  capital  requirements 
on  an  international  basis.  To  that  end. 
the  FDIC's  revised  proposal  includes  a 
definition  of  primary  capital  that  would 
revise  the  definition  contained  in  the 
FDIC's  Part  325  capital  maintenance 
regulation.  The  revised  definition  of 
primary  capital  would  be  used  in 
calculations  for  both  the  proposed  risk- 
based  capital  ratio  and  for  the  primary 
and  total  capital  to  total  assets  ratios 
specified  in  the  FDIC's  Part  325  capital 
maintenance  regulation.  Thus,  while  the 
proposed  risk-based  measure  would  be 
used  in  tandem  with  existing  measures, 
as  was  suggested  in  the  FDIC's  February 
1986  proposal,  the  numerator  of  the 
existing  primary  and  total  capital  to 
total  assets  ratios  would  be  redeHned. 
The  revised  proposal  creates  two 
categories  of  primary  capital:  base 
primary  capital,  which  consists  of 
certain  primary  capital  funds  that  would 
be  counted  in  full  in  the  calculation  of 
capital  ratios:  and  limited  primary 
capita/,  which  would  be  included  to  a 
limited  extent  as  primary  capital  in 
calculating  capital  ratios.  The  proposal 
also  includes  certain  deductions  from 
primary  capital  for  purposes  of 
calculating  these  capital  ratios. 

Uniform  Minimum  Ratio  for  U.S.  and 
U.K. — Second,  as  set  forth  in  the 
proposed  U.S./U.K.  Agreement,  the 
regulatory  authorities  intend  to  set  a 
uniform  minimum  acceptable  ratio  of 
adjusted  primary  capital  to  weighted 
risk  assets,  calculated  from  publicly 
available  information,  for  banking 
organizations  in  both  the  United  States 
and  the  United  Kingdom.  Moreover,  the 
proposal  is  intended  to  serve  in  part  as  a 
vehicle  to  seek  broader  convergence  in 
the  assessment  of  the  capital  adequacy 
of  international  banking  organizations. 
In  contrast,  the  FDIC's  February  1986 
proposal  would  have  applied  to  only 
U.S.  banking  organizations.  The  FDIC 
would  expect  that  only  sound,  well- 
managed  banking  organizations  without 
any  material  financial  or  operating 
deficiencies,  and  without  any  undue  risk 
exposures  or  significant  supervisory 
weaknesses,  would  operate  at  the 
minimum  risk-based  capital  ratio.  As  the 
proposed  U.S./U.K.  Agreement  points 
out,  most  institutions  would  be  expected 
to  operate  with  capital  ratios  above  the 
minimum  level.  The  actual  minimum 
risk-based  capital  ratio  will  not  be 
established  until  there  is  a  final 
determination  as  to  the  appropriate 
primary  capital  definition,  risk  weights. 


and  asset  categories,  and  until  the 
necessary  financial  information  has 
been  collected  from  the  banking 
industry.  Nonetheless,  based  on  the 
terms  and  structure  of  the  revised 
proposal,  preliminary  estimates  using 
available  information  indicate  that  a 
minimum  risk  based  capital  ratio  might 
possibly  be  established  somewhere 
within  the  5  to  7  percent  range. 

Risk  Categories— Third,  the  FDIC's 
revised  proposal  includes  five  categories 
of  weighted  risk  assets,  to  be  weighted 
at  0, 10,  25,  50,  or  100  percent,  depending 
on  the  identity  of  the  obligor  and,  where 
appropriate,  on  the  maturity  of  the 
instrument.  (See  Table  1  in  Appendix 
A.)  These  categories  represent  a  change 
from  the  FDIC's  February  1986  proposal, 
which  included  four  categories  of 
weighted  risk  assets:  0,  30,  60,  and  100 
percent.  This  change  results  in  a 
somewhat  lower  risk  weight  for  many  of 
the  assets  originally  assigned  to  the  30 
and  60  percent  weighted  risk  asset 
categories  In  addition,  the  list  of  assets 
that  would  be  assigned  to  each  category 
differs  in  some  respects  from  the  list 
proposed  in  the  FDIC's  February  1986 
proposal. 

Claims  on  Foreign  Banks  and 
Governments — Fourth,  the  FDIC's 
revised  proposal  does  not  distinguish 
between  claims  on  foreign  banks  or 
governments  based  on  the  identity  of  the 
foreign  country.  The  February  1986 
proposal  generally  placed  claims  on 
foreign  banks  and  governments  of 
industrial  countries  in  a  lower  risk 
category  than  claims  on  foreign  banks 
and  governments  of  nonindustrial 
countries,  and  generally  placed  short- 
term  claims  on  U.S.  banks  in  a  lower 
risk  category  than  similar  claims  on 
foreign  banks. 

Off-Balance  Sheet  Risk  Weights— 
Fifth,  in  the  case  of  off-balance  sheet 
items,  risk  weights  are  determined  by  a 
two-step  process,  rather  than  by  a 
simple  categorization  of  off-balance 
sheet  items  in  one  of  the  weighted  risk 
asset  categories,  as  suggested  in  the 
February  1986  proposal  Under  the 
revised  proposal,  the  face  amount  of 
each  off-balance  sheet  item  is  multiplied 
by  an  appropriate  "credit  conversion 
factor, "  a  ratio  designed  to  translate  the 
face  amount  of  certain  off-balance  sheet 
exposures  into  rough  on-balance  sheet 
credit  equivalents.  (See  Table  2  in 
Appendix  A.)  The  resulting  figure  is  then 
placed  in  one  of  the  five  risk  asset 
categories  and  included  in  the  asset 
component  (i.e.,  the  denominator]  of  the 
risk-based  capital  ratio.  (See  Tables  3 
and  4  in  Appendix  A.)  This  revised 
treatment  results  in  risk  weights  for 
some  off-balance  sheet  items  that  are 
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slightly  lower  than  the  weights 
originally  proposed. 

Consumer  Loan  Commitments — Sixth, 
the  FDIC's  revised  proposal  includes 
loan  commitments  to  consumers  as  a 
form  of  credit  commitment  that  requires 
some  capital  support.  The  February  1986 
proposal  did  not  define  such  loan 
commitments  to  include  commitments  to 
extend  credit  to  consumers. 

Similarities  Between  Current  Proposal 
and  February  1986  Proposal 

The  general  construction  of  many 
aspects  of  the  FDIC's  revised  proposal 
remains  similar  to  that  of  the  FDIC's 
February  1986  proposal. 

Risk  Asset  Ratio  Calculation — First, 
an  institution's  weighted  risk-based 
capital  ratio  continues  to  be  determined 
by  dividing  its  primary  capital  base  by 
the  sum  of  its  weighted  risk  assets.  The 
weighted  risk  assets  are  determined  by 
assigning  all  assets  (as  well  as  off- 
balance  sheet  items)  to  appropriate  risk 
categories.  An  illustration  of  how  the 
proposed  ratio  would  be  calculated  is 
contained  in  Table  3  of  Appendix  A. 
Evaluation  of  Capital  Adequacy — 
Second,  this  revised  proposal 
contemplates,  as  did  the  February  1986 
proposal,  that  the  calculation  of  a  risk- 
based  capital  ratio  is  only  one  step  in 
evaluating  capital  adequacy.  Many 
other  factors  must  be  taken  into  account 
in  connection  with  the  examination 
process  before  an  overall  determination 
of  capital  adequacy  can  be  made, 
including  the  quality  and  diversity  of  the 
loan  portfolio,  the  quality,  trend  and 
variability  of  earnings,  the  dividend 
payout  ratio  and  the  level  and  trend  of 
retained  earnings,  liquidity  and  the 
structure  of  liabilities,  the  effectivenesss 
of  loan  and  investment  policies,  and 
management's  overall  ability  to  monitor 
and  control  risks,  including  those  risks 
arising  from  trust  department 
operations.  Of  these  factors,  asset 
quality  is  particularly  critical.  Thus, 
while  not  explicitly  incorporated  into 
the  proposed  risk  asset  ratio,  the 
assessment  of  capital  adequacy  must 
take  account  of  the  composition  of  the 
loan  portfolio,  including  foreign  or 
domestic  loan  concentrations,  and  the 
level  and  severity  of  nonperforming  and 
classified  assets.  Adjustments  based 
upon  these  factors  made  by  examiners 
and  supervisors  will  mean  that  the  final 
supervisory  judgment  of  an 
organization's  capital  adequacy  may 
differ  significantly  from  conclusions  that 
might  be  drawn  solely  from  the  absolute 
level  of  the  organization's  risk-based 
capital  ratio. 

Applicability — Third,  as  in  the 
February  1986  proposal,  the  revised  risk- 
based  asset  framework  contemplates 


that  U.S.  banking  regulators  would 
apply  tfie  minimum  risk-based  capital 
ratio  to  all  banking  organizations  that 
they  supervise.  Thus,  the  FDIC  would 
apply  the  proposed  Agreement  to  all 
state  nonmember  commercial  and 
saving!  banks.  The  application  of  the 
risk-based  capital  framework  to  both 
large  and  small  banking  organizations 
will  avoid  the  possible  introduction  of  a 
dual  standard  based  upon  size. 

Foreign  Exchange  and  Interest  Rate 
Risk — Fourth,  the  revised  proposal  does 
not  factor  in  all  types  of  risk,  and  it 
contemplates,  as  did  the  February  1988 
proposal,  continued  efforts  to  evaluate 
and  refine  the  risk-based  ratio.  Under 
the  proposed  U.S./U.K.  Agreement,  the 
FDIC,  the  OCC.  the  FRS  and  the  Bank  of 
England  are  committed  to  continue 
efforts  to  develop  techniques  for 
factoring  counterparty  credit  risks  of 
interest  rate  swaps  and  other  interest 
rate  and  foreign  exchange  contracts  into 
the  risk-based  capital  ratio  in  the  near 
future.  In  addition,  the  proposed  U.S./ 
U.K.  Agreement  indicates  a  commitment 
to  introduce  a  capital  requirement  for 
exchange  rate  risk.  Finally,  the 
Agreement  also  reflects  a  commitment 
to  factor  a  more  direct  measure  of 
overall  interest  rate  risk  into  the  capital 
ratio.  Since  the  development  of  the 
proposed  U.S./U.K.  Agreement, 
additional  discussions  have  been  held 
between  U.S  and  U.K.  regulators  for  the 
purpose  of  devising  a  proposal  for 
incorporating  the  counterparty  credit 
risks  of  interest  rate  swaps  and  foreign 
exchange  rate  contracts  into  the  risk- 
based  capital  framework.  As  a  result  of 
those  discussions,  the  Bank  of  England 
and  the  Federal  Reserve  have  agreed  to 
issue  such  a  proposal  for  public 
comment  and  the  FDIC  intends  to 
evaluate  the  comments  received  by  the 
Federal  Reserve  in  response  to  that 
proposal.  In  addition,  copies  of  the 
Federal  Reserve  proposal  will  be 
provided  to  interested  parties  upon 
request. 

Proposed  Definition  of  Primary  Capital 

The  proposed  risk-based  capital  ratio 
would  relate  an  institution's  adjusted 
primary  capital  (the  numerator  of  the 
ratio]  to  its  weighted  risk  assets  (the 
denominator).  One  of  the  principal 
qualities  of  primary  capital  is  that  it  is 
freely  available  to  absorb  current  losses 
while  permitting  an  organization  to 
continue  to  function  as  a  going  concern. 
Under  the  proposed  U.S./U.K. 
Agreement,  primary  capital  is  defined 
for  purposes  of  the  risk-based  capital 
ratio  to  consist  of  two  classes  of  capital 
funds:  "base  primary  capital,"  that  is. 
capital  funds  treated  as  primary  capital 
without  limit,  and  "limited primary 


capital,"  that  is.  primary  capital  funds 
that  are  limited  to  a  specified 
percentage  of  base  primary  capital.  The 
proposed  Agreement  includes  a  listing 
of  the  components  of  the  two  categories 
of  primary  capital.  (See  Appendix  B.) 

Base  Primary  Capital — Base  primary 
capital  consists  of  capital  funds  that  are 
treated  as  primary  capital  without  a 
percentage  limitation.  These  capital 
funds  include:  (1)  Common  stockholders 
equity  (common  stock,  surplus  and 
undivided  profits):  (2)  general  reserves 
for  unidentified  losses  (including  the 
allowance  for  losses  on  loans  and 
leases,  but  excluding  reserves  that,  in 
effect,  have  been  allocated  for  known 
losses,  such  as  the  "allocated  transfer 
risk  reserve");  and  (3)  minority  interests 
in  the  equity  accounts  of  consolidated 
subsidiaries.' 

Although  the  proposed  U.S.  /U.K. 
Agreement  includes  general  (valuation) 
reserves  as  a  component  of  base 
primary  capital.  U.S.  and  U.K.  regulators 
agree  that  provisions  made  against 
identified  losses  should  not  be  regarded 
as  primary  capital.  Such  provisions, 
having  been  set  aside  to  absorb 
identified  losses,  cannot  be  viewed  as 
being  freely  available  to  absorb 
estimated  or  potential  losses,  a  principal 
function  of  primary  capital. 

Limited  Primary  Cop//o/— Limited 
primary  capital  consists  of  capital  funds 
that  are  treated  as  primary  capital 
subject  to  0  percentage  limitation. 
Limited  primary  capital  is  considered  to 
be  primary  capital  to  the  extent  that,  on 
a  combined  basis,  it  does  not  exceed  50 
percent  of  the  amount  that  results  from 
subtracting  all  intangible  assets  from 
base  primary  capital,  including  those 
intangible  assets  that  are  otherwise    ' 
considered  "grandfathered"  intangible    i 
assets  as  discussed  below.  Existing  j 

limited  primary  capital  instruments  in 
excess  of  this  limitation  would  be 
"grandfathered"  and.  therefore,  included 
in  primary  capital,  provided  that  such 
limited  primary  capital  instruments 
were  issued  prior  to  the  final  adoption 
of  the  risk-based  capital  ratio  and 
provided  that  such  limited  primary 
capital  instruments  comply  with  the 
FDIC's  then  existing  definition  of 
primary  capital  and  with  the  related 
restrictions  on  inclusion  of  such 
instruments  in  primary  capital. 
However,  if  the  grandfathering  provision 


■  Although  minority  interests  in  consolidated 
subsidiaries  are  generally  included  in  primary 
capital  without  limit,  exceptions  to  this  general  rule 
would  be  made  if  the  minority  interest  fails  to 
provide  any  meaningful  capital  support  to  the 
consolidated  entity.  Such  a  situation  could  arise  if 
the  minority  interest  is  entitled  to  a  preferred  claim 
on  essentially  low  risk  assets  of  the  subsidiary 
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causes  the  aggregate  amount  of  limited 
primary  capital  instruments  to  exceed 
the  amount  permitted  under  this 
proposal,  new  limited  primary  capital 
instruments  would  not  be  included  as 
primary  capital  until  the  new  limited 
primary  capital,  together  with  the 
grandfathered  instruments,  comply  with 
the  new  proposed  restriction  on  the 
amount  of  limited  primary  capital. 

Limited  primary  capital  funds  include: 
(1)  Perpetual  preferred  stock.*  (2) 
limited-life  preferred  stock  with  an 
original  maturity  of  at  least  25  years;  ' 
(3)  debt  that  is  subordinated  to  deposits 
and  that  meets  the  new  criteria  set  forth 
in  the  proposed  U.S./U.K.  Agreement  for 
inclusion  in  primary  capital;  and  (4)  the 
amount  of  mandatory  convertible 
securities  issued  before  the  final 
adoption  of  the  risk-based  ratio  by  the 
FDIC  if  such  securities  counted  as 
primary  capital  under  the  FDIC's  then 
existing  Part  325  capital  maintenance 
regulation. 

Limited-Life  Preferred  Stock. 
Although  common  stockholders'  equity 
should  remain  the  dominant  form  of 
capital,  the  FDIC  believes  that  the 
inclusion  of  some  long-term  limited-life 
preferred  stock  as  primary  capital  is 
appropriate,  in  this  regard,  the  FDIC 
believes  it  would  be  appropriate  to 
include  limited-life  preferred  stock  with 
an  original  maturity  of  25  years  or  more 
as  a  component  of  limited  primary 
capital  and  to  adjust  for  the  amount  of 
such  preferred  stock  included  in  primary 
capital  by  discounting  the  preferred 
stock  as  maturity  approaches.  This 
discounting  process  is  necessary 
because,  as  limited-life  preferred  stock 
approaches  maturity,  it  must  either  be 
redeemed  or  refunded,  thereby 
becoming  more  like  a  current  liability 
and  less  like  a  component  of  capital. 

The  FDIC  is  seeking  comment  on  the 
best  method  of  discounting  limited-life 
preferred  stock  for  capital  adequacy 
purposes  as  maturity  approaches.  One 
such  discounting  method  would  be  to 
discount  the  original  outstanding 
balance  for  capital  assessment  purposes 
by  20  percent  each  year  during  the 
instrument's  last  five  years  before 
maturity.  The  amount  of  outstanding 
limited-life  preferred  stock  that  is  not 
included  in  primary  capital  as  a  result  of 


^  Perpetual  preferred  slock  is  di-fined  as  preferred 
slock  Ihal  does  not  have  a  Haled  maturity  dale  and 
that  cannot  be  redeemed  at  the  option  of  the  holder. 

'  Umited-life  preferred  slock  currently  is 
considered  to  be  an  element  of  secondary  capital; 
thus,  the  proposed  U.S./U  K.  Agreement  represents 
a  change  from  the  FDIC's  current  capital 
requirements.  The  maturity  of  limited-life  preferred 
stock  is  defined  by  the  staled  malunty  date  or  the 
earliest  point  in  time  at  which  the  instrument  can  b« 
redeemed  at  the  option  of  the  hoW*r,  whichever 
occuis  first. 


this  discounting  process  could  be 
included  in  secondary  capital,  provided 
it  meets  the  general  criteria  for  inclusion 
in  secondary  capital  as  that  term  is 
defined  in  the  FDIC's  Part  325  capital 
maintenance  regulation. 

Debt  Instruments.  The  proposed  US./ 
U  K.  Agreement  also  establishes  new 
criteria  for  including  debt  instruments  in 
primary  capital.  These  criteria  are 
designed  to  ensure  that  such  debt 
instruments  (1)  are  permanent;  (2) 
provide  strength  and  loss  absorption 
capacity  and.  when  serious  losses  occur, 
permit  the  organization  to  continue  to 
operate  as  a  going  concern;  and  (3) 
provide  the  issuer  with  the  option,  under 
certain  conditions,  to  defer  interest 
payments  during  periods  of  serious 
financial  adversity. 

The  new  criteria,  which  are 
essentially  similar  to  those  incorporated 
in  the  Federal  Reserve  Board's  existing 
definition  of  perpetual  debt,  are: 

(1)  The  instruments  must  be 
subordinated  to  deposits. 

(2)  The  instruments  can  only  be 
converted  into  or  redeemed  with  equity 
or  equity  equivalents.  For  state 
nonmember  banks  supervised  by  the 
FDIC,  this  means  that  (a)  the  instrument 
cannot  provide  the  holder  with  any  right 
to  demand  repayment  of  principal  {even 
in  the  event  of  nonpayment  of  interest], 
except  in  the  event  of  bankruptcy, 
insolvency  or  reorganization;  and  (b)  the 
issuer  cannot  voluntarily  redeem  the 
securities  without  the  approval  of  the 
FDIC,  except  that  securities  may  be 
simultaneously  replaced  by  a  like 
amount  of  capital  instruments  that 
qualify  as  primary  capital  under  the 
U.S./U.K.  Agreement's  new  definition. 

(3)  The  instruments  must  be  available 
to  absorb  losses  when  necessary  to 
allow  the  organization  to  continue  to 
operate  as  a  going  concern.  Thus,  the 
instrument  must  convert  automatically 
to  common  or  preferred  stock  that 
qualifies  as  primary  capital  in  the  event 
that  the  issuer's  undivided  profits  and 
surplus  accounts  become  negative. 

(4)  The  instruments  must  provide  the 
option  for  the  issuer  to  defer  (they  may 
also  allow  the  issuer  to  reduce  or 
eliminate)  cash  interest  payments  if  the 
issuer  does  not  report  a  profit  in  the 
preceding  period  (defined  as  combined 
profits  for  the  most  recent  four  quarters) 
and/or  if  the  issuer  eliminates  cash 
dividends  on  common  and  preferred 
stock.  This  provision  is  intended  to 
provide  the  issuer  with  the  option  of 
mitigating  the  burden  associated  with 
interest  payments  during  a  period  of 
severe  financial  stress. 

Any  debt  instrument  meeting  these 
broad  criteria,  so  long  as  the  debt 


instrument  does  not  contain  other 
provisions  inconsistent  with  safe  and 
sound  banking  practices,  would  qualify 
as  limited  primary  capital.  Mandatory 
convertible  securities,  as  presently 
defined  bv  the  FDIC,  would  henceforth 
be  included  in  primary  capital  only  to 
the  extent  that  such  instruments  also 
satisfy  the  proposed  criteria  set  forth 
above.  Thus,  mandatory  convertible 
instruments  that  provide  for  conversion 
to  equity  and  deferment  of  interest  in 
accordance  with  the  criteria  specified 
above  would  qualify  as  primary  capital. 
Moreover,  mandatory  convertible 
securities  issued  before  the  date  that 
this  risk-based  capital  ratio  is  finally 
adopted  by  the  FDIC  and  that  comply 
with  the  then  existing,  but  not  the  new. 
criteria  for  inclusion  in  primary  capital 
would  be  "grandfathered"  as  limited 
primary  capital.  However,  only  the 
amount  of  such  mandatory  convertible 
securities  included  in  primary  capital 
under  the  previous  criteria  would  be 
grandfathered. 

Deductions  for  Primary  Capital— The 
FDIC's  revised  proposal  and  the  U.S./ 
U.K.  Agreement  on  which  the  proposal 
is  based  calculate  primary  capital  by 
first  adding  base  primary  capital  and 
limited  primary  capital,  and  then 
deducting  all  intangible  assets  (except 
"grandfathered"  intangible  assets  as 
discussed  below),  equity  investments  in 
unconsolidated  subsidiaries  and 
associated  companies,  and  investments 
in  certain  consolidated  subsidiaries, 
which  are  also  discussed  below. 

Intangible  Assets.  All  intangible 
assets,  other  than  those  previously 
approved  or  permitted  by  the  FDIC 
under  its  current  Part  325  capital 
maintenance  regulation,  would  be 
deducted  from  primary  capital. 
Generally,  the  FDIC's  current  Part  325 
regulation  includes  in  the  capital  of  state 
nonmember  banks  intangible  assets  in 
the  form  of  mortgage  servicing  rights. 
Thus,  the  specific  intangibles  that  were 
acquired  before  the  final  adoption  of  the 
risk-based  ratio  and  that  were  permitted 
to  be  included  under  the  FDIC's  then 
existing  Part  325  capital  maintenance 
regulation  would  not  be  deducted  from 
primary  capital.  Rather,  such  intangibles 
would  be  grandfathered  for  a  limited, 
but  as  yet  unspecified  period  of  time, 
such  as  the  assets'  useful  lives  or  a 
shorter  period.  Intangible  assets 
acquired  after  the  date  of  final  adoption 
of  this  risk-based  ratio  would  be 
deducted  from  primary  capital.  It  should 
be  noted  that  the  specific  intangible 
assets  would  be  grandfathered;  existing 
dollar  amounts  of  intangibles  would  not 
be  permanently  grandfathered.  Although 
all  intangibles  acquired  after  this 
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proposal  is  adopted  would  be  deducted 
from  primary  capital  for  the  purpose  of 
assessing  capital  adequacy,  the  FDIC 
may  on  a  case-by-case  basis  exempt 
from  this  deduction  intangibles  acquired 
in  connection  with  a  supervisory  merger 
involving  a  failing  institution 

Because  the  manner  in  which 
intangible  assets  are  grandfathered  may 
have  a  significant  impact  on  an 
institution's  capital  ratios,  the  FDIC  is 
seeking  public  comment  on  the  most 
appropriate  approach  for  grandfathering 
intangible  assets,  including  the  possible 
adoption  of  an  approach  that  would 
grandfather  intangible  assets  for  the 
lesser  of  the  useful  lives  of  such 
intangibles  or  a  specified  period  of  time, 
such  as  ten  or  fifteen  years. 

While  U.S.  regulators  intend  to 
grandfather  existing  intangible  assets 
for  the  purpose  of  calculating  capital 
ratios,  the  FDIC  will  continue  to  monitor 
the  level  and  quality  of  all  intangible 
assets  and.  as  it  does  now,  to  consider 
tangible  as  well  as  stated  capital  ratios 
in  assessing  an  organization's  overall 
capital  adequacy.  In  this  regard,  the 
FDIC  will  expect  banking  organizations 
experiencing  substantial  growth, 
internally  or  through  acquisitions,  to 
maintain  strong  capital  positions 
substantially  above  minimum 
supervisory  ratios  without  significant 
reliance  on  intangibles. 

Equity  Investments.  The  revised  risk- 
based  capital  proposal  contemplates 
deducting  equity  investments  in  all 
unconsolidated  subsidiaries  and 
associated  companies,  including  joint 
ventures.*  from  capital  (i.e.,  from  the 
numerator)  as  well  as  from  the 
denominator  of  the  proposed  risk-based 
ratio  and  the  existing  Part  325  capital  to 
assets  ratios.  The  FDIC  believes  that 
because  the  assets  of  unconsolidated 
subsidiaries  and  associated  companies 
are  not  fully  reflected  in  a  banking 
organization's  consolidated  total  assets, 
such  assets  are  the  equivalent  of  off- 
balance  sheet  assets.  Although  these 
assets  are  not  explicitly  taken  into 
account  in  calculating  a  banking 
organization's  consolidated  capital  to 
assets  ratios,  they  nonetheless  expose 
the  organization  to  risk.  For  this  reason, 
the  FDIC  believes  that  it  would  be 
appropriate  to  view  the  equity  capital 
invested  in  these  entities  as  primarily 
supporting  the  risk  inherent  in  the  assets 
of  such  unconsolidated  subsidiaries  and 
joint  ventures,  and  not  generally 


*  The  definitions  of  unconsoliddted  subsididhes. 
associated  companies,  and  joint  ventures  are 
contained  in  the  Instructions  to  the  Consolidated 
Reports  nf  Condition  and  Income  issued  by  the 
Federal  Financial  Institutions  F.xamirtation  Council 
(FFIEC). 


available  to  support  risks  elsewhere  in 
the  organization.  Thus,  the  proposal 
provides  for  the  deduction  of  the  equity 
capital  supporting  these  activities  from 
an  organization's  consolidated  primary 
capital  While  this  treatment  suggests 
that  the  assets  of  unconsolidated 
subsidiaries  and  joint  ventures  would 
not  be  included  in  the  calculation  of  an 
organization's  consolidated  risk-based 
capital  ratio,  the  FDIC  would  continue  to 
evaluate  the  capital  adequacy  and  risks 
of  these  entities  and  their  potential 
impact  on  the  consolidated  organization. 
Con$olidated  Subsidiaries.  Under  this 
revised  proposal  and  the  proposed  U.S./ 
U.K.  Agreement,  the  FDIC  will  evaluate 
the  activities  of  consolidated 
subsidiaries  in  order  to  determine 
whether  to  deduct  investments  in  such 
activities  from  primary  capital  and,  if  so, 
how  such  deductions  should  be  made. 
Such  determinations  could  be  made 
throu^  additional  amendments  to  the 
FDIC'8  Part  325  capital  maintenance 
regulation  for  all  subsidiaries  engaged  in 
certain  activities,  or  this  determination 
could  be  made  on  a  case-by-case  basis. 
The  FDIC  presently  requires  that 
investments  in  securities  subsidiaries 
established  pursuant  to  §  337.4  of  its 
rules  and  regulations  must  be  deducted 
when  calculating  the  level  of  primary 
and  total  capital  under  its  Part  325 
capital  maintenance  regulation.  In 
addition,  the  FDIC  has  proposed  a 
revisien  to  Part  332  of  its  regulations 
that  would  require  investments  by  state 
nonmember  banks  in  subsidiaries 
engaged  in  real  estate  development 
activities  to  be  similarly  deducted.  In 
this  ragard,  the  FDIC  would  intend  to 
seek  public  comment  before 
implementing  any  proposed  regulatory 
amendment  to  deduct  any  investments 
in  other  subsidiaries  for  the  purpose  of 
assessing  capital  adequacy. 

Interbank  Holdings  of  Capital.  Under 
the  proposed  U.S./U.K.  Agreement,  the 
Bank  of  England  would  continue  its 
current  practice  of  deducting  from 
capital  all  interbank  holdings  of  capital, 
that  it,  holdings  of  capital  securities 
issued  by  other  banks.  U.S.  regulatory 
agencies  have  agreed  to  monitor 
banking  organizations'  holdings  of 
capital  instruments  issued  by  other 
commercial  banking  organizations  and 
may.  on  a  case-by-case  basis,  require 
the  deduction  from  primary  capital  of 
holdings  of  primary  capital  instruments 
issued  by  other  banking  organizations. 
Such  deductions  would  be  made  in  the 
case  of  reciprocal  or  other  artificial 
arrangements  in  which  banking 
organizations  swap  primary  capital 
instruments  in  order  to  raise  their 
capitfil  ratios  without  in  reality  raising 


new  capital  funds.  However,  holdings  of 
capital  instruments  issued  by  other 
banking  organizations  but  taken  in 
satisfaction  of  debts  previously 
contracted  would  be  exempt  from  any 
deduction  from  primary  capital. 

Proposed  Risk  Weights  for  Assets  and 
Off-Balance  Sheet  Activities 

Although  the  February  1986  proposal 
did  not  contemplate  any  changes  in  the 
manner  in  which  primary  capital  is 
defined  for  purposes  of  a  risk-based 
ratio,  both  the  February  1986  proposal 
and  this  revised  proposal  provide  that 
primary  capital,  as  determined,  would 
be  compared  with  a  banking 
organization's  total  assets  weighted  for 
risk  considerations  in  order  to  determine 
the  risk-based  capital,  or  the  risk  asset, 
ratio.  Under  this  revised  proposal,  each 
of  a  banking  organization's  assets  is 
assigned  to  one  of  five  risk  categories 
and  weighted  according  to  the  relative 
risk  of  that  category.  The  determination 
of  asset  groupings  and  the  assignment  of 
weights  primarily  reflect  credit  risk 
considerations,  with  some  sensitivity  to 
liquidity  and  interest  rate  risk.  This 
revised  proposal,  and  the  proposed 
U.S./U.K.  Agreement  on  which  it  is 
based,  contain  some  significant 
modifications  from  the  February  1986 
proposal  in  the  manner  in  which  certain 
risk  weights  are  assigned. 

Off-Balance  Sheet  Credit  Conversion 
Factors — First,  a  "credit  equivalent" 
approach  is  used  in  weighting  the  risks 
of  off-balance  sheet  activities.  Under 
this  approach,  the  face  amount  of  an  off- 
balance  sheet  item  is  multiplied  by  a 
credit  conversion  factor  and  the 
resulting  amount  is  assigned  to  the 
appropriate  risk  category  depending 
upon  the  identity  of  the  obligor  and,  in 
certain  cases,  the  maturity  of  the 
instrument.  The  FDIC's  February  1986 
proposal  assigned  both  assets  and 
certain  off-balance  sheet  items  directly 
to  the  risk  categories  without  the  use  of 
any  credit  conversion  factor. 

Consumer  Credit  Lines — Second,  the 
revised  proposal  explicitly  includes 
commitments  to  extend  credit  to 
consumers  within  the  category  of 
commitments  for  which  a  capital 
requiremait  is  being  proposed.  Such 
consumer  credit  lines  would  be 
multiplied  by  a  credit  conversion  factor 
to  reach  a  credit  equivalent  amount. 
That  amount  would  then  be  assigned  to 
the  appropriate  risk  category  depending 
on  the  identity  of  the  obligor.  The 
explicit  inclusion  of  consumer  credit 
lines  as  commitments  represents  a 
change  from  the  FDIC's  February  1986 
proposal. 
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Collateral  and  Guarantees — Third, 
although  the  revised  proposal  does  not 
explicitly  recognize  general  forms  of 
collateral  or  guarantees  in  calculating 
asset  risk,  the  proposal  recognizes 
collateral  in  the  form  of  cash  and  U.S. 
Treasury.  Government  agency  and 
Government-sponsored  agency 
securities,  as  well  as  guarantees  by  the 
U.S.  Government  and  Government 
agencies.  Thus,  the  proposal  includes  in 
the  25  percent  risk  category  claims  fully 
collateralized  by  cash  on  deposit  in  the 
lending  institution  or  by  U.S. 
Government  or  Government  agency 
securities,  as  well  as  portions  of  claims 
guaranteed  by  the  U.S.  Government  or 
U.S.  Government  agencies.  Claims 
collateralized  by  U.S.  Government- 
sponsored  agency  debt  are  assigned  to 
the  50  percent  weight  category.  (The 
definitions  of  Government  agencies  and 
Government-sponsored  agencies  are 
discussed  below  in  the  sections  that 
describe  the  10  percent,  the  25  percent, 
and  the  50  percent  risk  categories.)  The 
FDIC's  proposal  thus  recognizes  the 
risk-reducing  effects  of  collateral  in  the 
form  of  U.S.  Government  securities  and 
cash,  but  does  not  explicitly  take 
account  of  any  other  form  of  collateral, 
guarantees  or  credit  enhancements. 
However,  all  forms  of  collateral  and 
guarantees  will  be  considered  by 
examiners  in  evaluating  asset  quality 
and  will  be  taken  into  account  in  making 
an  overall  assessment  of  capital 
adequacy. 

Country  Transfer  Risk— Foxirlh,  this 
proposal  does  not  explicitly  incorporate 
transfer  risk  distinctions  among  foreign 
countries  when  assigning  assets  and  off- 
balance  sheet  items  to  risk  categories. 
The  FDIC's  February  1986  proposal 
placed  short-term  claims  on  U.S.  banks 
in  a  lower  risk  category  than  similar 
claims  on  foreign  banks.  The  FDIC's 
earlier  proposal  also  further 
distinguished  between  claims  on  banks 
and  governments  in  industrial  versus 
nonindustrial  countries,  based  on  the 
International  Monetary  Fund  (IMF)  and 
World  Bank's  list  of  industrial  market 
economies.  This  revised  proposal  treats 
claims  on  all  banks,  foreign  and 
domestic,  in  an  equivalent  fashion  and 
places  in  the  standard  risk  category 
claims  on  all  foreign  governments  that 
involve  transfer  risk. 

Although  the  proposed  risk-based 
capital  ratio  thus  does  not  take  account 
of  transfer  risk  distinctions  among 
foreign  countries,  transfer  risk  will 
continue  to  be  monitored  closely  in  the 
examination  process,  and  banks  with 
large  exposures  to  high-risk  countries 
will  be  required  to  maintain  capital 
positions  above  the  minimum  ratios. 


Evaluation  of  transfer  risk  on  an 
individual  basis  is  consistent  with  the 
requirements  of  section  904  of  the 
International  Lending  Supervision  Act  of 
1983. 12  U.S.C.  3903  (a)  and  (b).  which 
provides  that  federal  banking  agencies 
shall  establish  examination  and 
supervisory  procedures  to  assure  that 
such  foreign  country  exposure  and 
transfer  risk  are  taken  into  account  in 
evaluating  the  capital  adequacy  of 
banking  institutions. 

In  incorporating  explicit  distinctions 
among  foreign  countries  in  its  February 
1986  proposal,  the  FDIC  had  hoped  that 
the  use  of  simple,  objective  criteria  to 
account  for  transfer  risk  would  be  more 
practical  than  country-by-country 
evaluations  that  would  require  frequent 
updating  and  publication.  However,  the 
FDIC  removed  from  this  current 
proposal  any  explicit  transfer  risk 
distinctions  among  foreign  countries  for 
several  reasons.  For  one,  the  list  of 
industrialized  countries  compiled  by  the 
IMF,  while  perhaps  more  acceptable 
than  possible  alternatives,  is  not  based 
upon  prudential  criteria  or  transfer  risk 
considerations.  Moreover,  it  is  difficult 
to  develop  simple  objective  criteria  that 
effectively  distinguish  countries  with 
high  and  low  degrees  of  transfer  risk. 
Finally,  the  treatment  of  country  risk 
contained  in  the  FDIC's  February  1986 
proposal  could  be  viewed  as  different 
from  the  typical  approach  used  in  the 
risk-based  capital  measures  of  other 
countries,  which  assign  a  low  risk 
weight  to  claims  on  their  own 
governments  or  groups  of  affiliated 
governments,  while  assigning  claims  on 
all  other  governments  to  the  equivalent 
of  a  standard  risk  category.  Thus,  the 
February  1986  proposal  might  have 
conflicted  with  the  FDIC's  stated  goal  of 
converging  United  States  capital  policies 
with  those  of  other  industrial  countries. 
While  the  revised  proposal  does  not 
incorporate  explicit  transfer  risk 
distinctions  among  foreign  countries, 
transfer  risk  considerations  are  not 
totally  absent  from  the  proposal.  Thus, 
as  described  below,  local  currency 
claims  on  foreign  central  governments 
are  placed  in  a  relatively  low  (25 
percent)  risk  category  to  the  extent  the 
bank  has  local  currency  liabilities 
booked  in  offices  located  in  the  foreign 
country.  The  reason  for  this  is  that  such 
claims  constitute  national  government 
obligations  that  do  not  involve  transfer 
risk.  All  foreign  government  obligations 
that  involve  transfer  risk  (that  is,  all 
other  claims  on  foreign  governments) 
are  assigned  to  the  standard  (100 
percent)  risk  category. 

Description  of  Risk  Categories— The 
types  of  assets  and  off-balance  sheet 


items  in  each  category  and  the  rationale 
for  assigning  certain  items  to  a 
particular  category  are  discussed  below. 
Generally,  unless  otherwise  specified, 
short-term  assets  are  defined  as  claims 
with  a  remaining  maturity  of  one  year  or 
less;  long-term  assets  are  defined  as 
claims  with  a  remaining  maturity  of 
more  than  one  year.  The  tables  in 
Appendix  A  provide  a  summary  of  the 
major  risk-based  asset  and  off-balance 
sheet  items  as  they  pertain  to  state 
nonmember  banks,  and  an  illustration  of 
how  the  proposed  risk-based  capital 
ratio  would  be  calculated. 

Category  I— Zero  Weight.  For  U.S. 
banking  organizations,  this  category 
includes  assets  generally  considered 
riskless,  such  as  vault  cash  (domestic 
and  foreign)  and  balances  with  and 
claims  on  Federal  Reserve  Banks, 
excluding  Federal  Reserve  Bank  stock. 

Category  II— 10  Percent  Weight.  This 
category  includes  claims  on  the  U.S. 
Government  and  U.S.  Government 
agencies,  that  is,  federal  agencies  whose 
debt  obligations  are  explicitly 
guaranteed  by  the  full  faith  and  credit  of 
the  U.S.  Government.*  The  placement  of 
such  claims  in  a  10  percent  risk  category 
is  based  on  the  view  that,  although 
claims  on  the  U.S.  Government  bear  no 
credit  risk  and  are  highly  liquid,  such 
claims  could  involve  some  degree  of 
interest  rate  risk  exposure.  As  footnote  1 
in  the  proposed  U.S./U.K.  Agreement 
indicates,  the  Bank  of  England  and  the 
Federal  Reserve  favored  the  inclusion  of 
all  long-term  (i.e.,  remaining  maturity  of 
more  than  one  year)  claims  on  domestic 
national  governments  and  their  agencies 
in  the  25  percent  risk  category  in  order 
to  reflect  an  additional  adjustment  for 
potential  interest  rate  risk.  However,  the 
FDIC  and  OCC  dissented  from  that 
viewpoint  and  contended  that,  until  a 
systematic  interest  rate  risk  framework 
is  developed,  all  claims  on  the  U.S. 
Government  should  be  placed  in  the 
same  risk  category,  regardless  of 
maturity.  In  view  of  the  above,  the  FDIC 
seeks  comment  on  the  appropriate  risk 
weighting  for  claims  on  the  U.S. 
Government  and  on  whether  the 
remaining  maturity  of  such  securities 
should  be  a  factor  when  determining  the 
appropriate  risk  weight. 

Category  III— 25  Percent  Weight.  This 
category  includes  short-term  interbank 
claims  and  assets  that  normally  have 


'  Examples  of  federal  agencies  whose  debt 
obligalions  are  backed  by  the  full  faith  and  credit  of 
the  U.S.  Government  include  the  Export-Import 
Bank,  the  Farmers  Home  Administration  (FmHA), 
the  Federal  Housing  Administration  (FHA).  the 
Government  National  Mortgage  Association 
(GNMA).  the  Small  Business  Administration  (SBA). 
and  the  Veterans  Administration  (VA). 
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little  or  no  risk  ot  default  and  a 
significant  degree  of  liquidity.  The 
specific  items  included  in  this  category 
are:  short-term  claims  (including 
demand  deposits)  on  domestic 
depository  institutions*  and  on  all 
foreign  banks'  (including  foreign  central 
banks);*  cash  items  in  the  process  of 
collection,  foreign  and  domestic;  claims 
(including  repurchase  agreements)  fully 
collateralized  by  cash  on  deposit  in  the 
lending  institution  or  by  U.S. 
Government  or  U.S.  Government  agency 
debt;  portions  of  loans  guaranteed  by 
the  U.S.  Government  or  U.S. 
Government  agencies;  and  local 
currency  claims  on  foreign  central 
governments  "  to  the  extent  that  a  bank 
has  local  currency  liabilities  in  the 
foreign  country. 

Several  elements  of  this  category 
differ  from  those  included  in  the  FDIC's 
February  1986  proposal.  As  noted  above, 
the  treatment  oi  short-term  claims  on 
foreign  banks  differs  from  the  FDIC's 
original  proposal  in  that  such  claims  on 
foreign  banks  are  assigned  to  the  same 
risk  category  as  short-term  claims  on 
U.S.  banks,  and  no  distinction  is  made 
among  foreign  banks  based  upon 
country  or  origin.  The  decision  to 
include  in  this  category  short-terra 
claims  (i.e.,  maturities  of  one  year  or 
less]  on  all  banks,  domestic  and  foreign, 
reflects  comments  received  in  response 
to  the  FDIC's  February  1986  proposal 


*  Ooireatic  |U.S  |  dpposilory  liutitutlong  are 
deHned  to  include  bulh  the  U.S.  and  foreign 
branches  of  banks  and  depository  institutionj 
chartered  and  headquartered  in  the  U.S.  The  term 
includes  U.S.  chartered  banks  and  depository 
institutions  owned  by  foreigners,  but  excludes  U.S. 
branches  and  agencies  of  foreign  banks.  In  addition 
to  banks,  domestic  depository  institutions  include 
mutual  or  stock  savings  banks,  savings  or  building 
and  loan  associations,  cooperative  banks,  credit 
unions,  and  inlematinnal  banking  facilities  of 
domestic  banks  and  depository  institutions. 

'  Foreign  banks  are  defined  as  organizations  that 
are  organized  under  laws  of  a  foreign  country: 
engage  in  the  business  of  banking:  are  recognized  as 
banks  by  the  bank  supervisory  or  monetary 
authorities  of  the  country  of  their  organizaUon  or 
principal  banking  operations;  receive  deposits  to  a 
substantial  extent  in  the  regular  course  of  business: 
and  have  the  power  to  accept  demand  deposits. 
Claims  on  foreign  banks  are  defined  to  include 
claims  on  the  U.S.  branches  and  agencies  of  the 
foreign  banks. 

*  Such  short-term  claims  on  banks  and  domestic 
depository  institutions  are  included  in  this  category 
regardless  of  the  form  of  the  instrument,  that  is.  this 
category  includes  federal  funds  sold,  certificates  of 
deposit.  Eurocurrency  placements,  repurchase 
agreements,  and  bankers  acceptances  for  which  the 
account  parly  is  a  domestic  depository  Institution  or 
a  foreign  bank 

*  Foreign  governments  are  defined  to  include  the 
central  government  and  its  ministries,  departments, 
and  agencies:  they  do  not  include  state,  provincial 
or  local  governments  in  foreign  countries  or 
govemmenl-owned  enterprises.  In  addition,  claims 
on  foreign  governments  do  not  include  claims  on 
nongovernmental  entities  guaranteed  by  foreign 
governments. 


that  the  inclusion  in  a  low-risk  category 
of  only  claims  on  U.S.  banks  with 
maturities  of  three  months  or  less  would 
discourage  intermediate-term  lending 
and  could  have  a  negative  impact  on  the 
interbank  funding  markets. 

The  assignment  of  short-term  claims 
on  all  banks,  foreign  and  domestic,  to 
the  25  percent  category  reflects  a 
recognition  of  the  importance  of 
facilitating  the  smooth  and  efficient 
functioning  of  the  interbank  funding 
markets  and  a  desire  to  avoid 
discouraging  banks  from  holding  liquid 
interbank  claims.  This  treatment  also 
reflects  a  recognition  of  the  fact  that 
national  governments  generally  have 
established  supervisory  frameworks  to 
promote  the  stability  of  their  banking 
systems. 

In  general,  the  revised  proposal  does 
not  explicitly  recognize  collateral  or 
guarantees.  However,  the  revised 
proposal  includes  in  the  Z5  percent  risk 
category  claims  fully  collateralized  by 
cash  on  deposit  in  the  lending  institution 
or  by  U.S.  Government  or  Government 
agency  securities,  and  portions  of  claims 
guaranteed  by  the  U.S.  Government  or 
U.S.  Government  agencies."*  In 
addition,  claims  on  U.S.  Government- 
sponsored  agencies  and  claims 
collateralized  by  U.S.  Government- 
sponsored  agency  debt  are  assigned  to 
the  50  percent  weight  category.  The 
FDIC's  revised  proposal  thus  recognizes 
the  risk-reducing  effect  of  collateral  in 
the  form  of  U.S.  Government  securities 
and  cash. 

The  risk-based  capital  framework 
does  not  explicitly  take  account  of  any 
other  form  of  collateral,  guarantees  or 
so-called  credit  enhancements.  Thus, 
collateral  in  the  form  of  foreign 
government  debt  or  domestic  local 
government  debt,  or  guarantees  issued 
by  foreign  or  domestic  local 
governments,  do  not  affect  the 
assi^iment  of  claims  to  risk  categories. 
In  addition,  the  proposal  does  not 
explicitly  recognize  guarantees  in  the 
form  of  die  sale  of  risk  participations  in 
bankers  acceptances  or  standby  letters 
of  credit,  or  credit  enhancements  in  the 
form  of  standby  letters  of  credit  backing 
outstanding  loans  or  investments.  This 
latter  treatment  differs  to  some  degree 
from  the  FDIC's  February  1986  proposal 
whicii  did  recognize  explicitly  the  sale 
of  risk  participations  in  bankers 
acceptances.  The  main  reasons  for  these 
changes  were  to  bring  the  proposed 
treatment  of  these  particular  items  into 
line  with  the  proposal's  general 


'°  3ee  footnote  5  for  examples  of  federal  agencies 
that  are  defined  as  U.S.  Government  agencies  for 
the  purpose  of  this  risk-based  capital  proposal. 


approach  to  guarantees  and  to 
coordinate  the  FDIC's  proposal  with  the 
views  of  the  other  regulatory  authorities. 

The  regulatory  authorities  do  not  wish 
to  discourage  legitimate  arrangements 
designed  to  reduce  credit  exposure. 
Thus,  collateral  and  guarantees  are 
currently  and  will  continue  to  be 
considered  by  examiners  in  evaluating 
asset  quality  and  are  taken  into  account, 
along  with  other  relevant  factors,  in 
making  an  overall  assessment  of  capital 
adequacy  The  presence  of  guarantees 
and  collateral,  if  prudently  administered 
and  controlled,  may  mean  that  an 
organization  can  operate  with  lower 
levels  of  capital  (although  still  at  or 
above  the  minimum)  than  would 
otherwise  be  required  if  the  organization 
had  not  taken  steps  to  limit  its  credit 
exposure. 

Nonetheless,  there  are  several  reasons 
for  this  very  limited  recognition  of 
collateral  and  guarantees.  First, 
recognition  of  collateral  more  broadly 
would  significantly  complicate  the 
measure  and  could  greatly  expand  any 
reporting  requirements  established  to 
monitor  the  risk-based  measure.  Second, 
the  existence  of  collateral  may  not 
always  preclude  losses  since  legal  or 
operational  problems  could  arise 
affecting  a  bank's  control  over  or  access 
to  underlying  collateral.  Third, 
guarantees  are  only  as  good  as  the 
strength  of  the  guarantor  thus,  explicit     ' 
recognition  of  guarantees  beyond  what 
is  contained  in  the  proposal  would 
suggest  the  need  to  make  individual 
credit  judgments  on  guarantors, 
judgments  that  would  appear  to  be 
better  left  to  the  onsite  supervisory 
examination  process.  Finally, 
guarantees  vary  in  content,  and  may 
contain  clauses  or  conditions  that  could 
limit  the  protection  provided  to  the 
lender  under  certain  circumstances.  All 
of  these  factors  suggest  that  the  effect  of 
collateral  and  guarantees  on  bank 
exposure  are  more  appropriately         ' 
evaluated  in  the  course  of  the  onsite 
examination. 

The  FDIC's  February  1986  proposal 
assigned  trading  account  assets  to  the  30 
percent  risk  category.  The  revised 
proposal  does  not  incorporate  this 
approach;  rather,  all  assets,  including 
trading  account  assets,  are  assigned 
directly  to  the  appropriate  risk  category 
depending  upon  the  identity  of  the 
obligor  and,  if  applicable,  the  maturity 
of  the  instrument.  Many  of  the  assets 
currently  in  bank  trading  accounts,  such 
as  U.S.  Government  and  agency 
securities,  short-term  obligations  of 
banks,  and  general  obligation  municipal 
securities,  are  assigned  weights  of  10,  25 
or  50  percent,  well  below  the  100  percent 
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weight  that  is  implicit  in  the  FDICs 
existing  capital  to  total  assets 
requirement.  Nonetheless,  the  FDIC 
recognizes  that,  as  banking 
organizations  become  involved  in 
trading  a  wider  range  of  nongovernment 
securities,  it  may  be  deairabie  to 
recognize  explicitly  the  different  risks 
inherent  in  trading  account  assets  that 
are  readily  marketable  and  marked  to 
market  on  a  frequent  basis.  Thus,  the 
FDIC  seeks  comment  on  how  the  risks 
associated  with  trading  account  assets 
might  be  assessed  and  how  such  assets 
might  be  treated  in  a  risk-based  capital 
framework. 

The  inclusion  in  the  25  percent  risk 
category  of  local  currency  claims  on 
foreign  central  governments  to  the 
extent  a  bank  has  local  currency 
liabilities  in  the  foreign  country 
recognizes  that  such  claims  do  not 
involve  transfer  risk.  All  other  claims  on 
foreign  governments  are  assigned  to  the 
100  percent  risk  category. 

Category  IV— 50  Percent  Weight.  This 
category  includes  assets  that  are 
considered  to  have  more  credit  risk  than 
the  assets  categorized  above,  but 
generally  less  credit  risk  than  the 
standard  commercial  bank  loan 
portfolio.  This  category  includes  claims 
on  U.S.  Government-sponsored 
agencies,  that  is,  agencies  originally 
established  or  chartered  by  the  federal 
government  to  serve  public  purposes 
specified  by  the  U.S.  Congress  but 
whose  debt  obligations  are  not  explicitly 
guaranteed  by  the  full  faith  and  credit  of 
the  U.S.  Government."  •  •  It  also 
includes  claims  fully  collateralized  by 
U.S.  Government-sponsored  agency  debt 
and  direct  claims  on  multinational 
development  banks  in  which  the  U.S 
Government  is  a  shareholder  or 
contributing  member.  The  latter  would 
include,  among  other  institutions,  the 
Worid  Bank  and  the  Inter-American 
Development  Bank.  The  50  percent  risk 
category  also  includes  general 
obligation  claims  on  domestic  state  and 
local  governments. 

If  a  claim  is  secured  by  two  forms  of 
collateral  that  are  recognized  explicitly 
in  the  proposal  but  placed  in  different 
risk  categories,  such  as  U.S.  Government 
debt  and  U.S.  Government-sponsored 
agency  debt,  the  claim  would  be 
assigned  to  the  higher  of  the  two  risk 
categories,  provided  that  the  claim  is 
fully  collateralized.  Any  claim  that  is 


' '  Examples  of  U.S.  Government-sponsored 
agi-ncies  include  the  Banks  for  Cooperatives,  the 
Federal  Intermediate  Credit  Banks  (FICB).  the 
Federal  l^nd  Banks  (FLB).  the  Federal  Home  Loan 
Banks  (FHLB|.  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC),  the  Federal  National 
Murtgage  Association  (FNMA),  and  the  Sjudent 
l.()an  Marketing  Association. 


not  fully  secured,  based  upon  current 
market  value,  would  be  placed  in  the 
risk  category  appropriate  for  an 
unsecured  claim  to  the  obligor. 

Category  V— Standard  Risk— 100 
Percent  Weight.  All  assets  not  included 
in  the  categories  mentioned  above  are  to 
be  assigned  to  the  100  percent  standard 
risk  category.  If  it  appears  that  a  claim 
could  be  assigned  to  more  than  one 
category,  for  example,  a  long-term  claim 
on  a  bank  (100  percent)  secured  by  U.S. 
Government  debt  (25  percent),  the  claim 
should  be  assigned  to  the  lower  of  the 
two  risk  categories  and  should  not  be 
included  in  the  higher  category.  The 
bulk  of  the  assets  typically  found  in  a 
banks  loan  portfolio  would  be  assigned 
to  the  100  percent  category.  Such  assets 
include:  long-term  claims  on  domestic 
depository  institutions  and  foreign 
banks;  all  other  claims  on  foreign 
central  governments,  including  local 
currency  claims  on  foreign  central 
governments  that  exceed  local  currency 
liabilities  in  that  foreign  country  (i.e.. 
claims  on  foreign  governments  that 
entail  transfer  risk):  and  all  other  assets, 
including  commercial  and  industrial 
loans  and  lease  financing  receivables, 
residential  real  estate  and  consumer 
loans,  corporate  securities  and 
commercial  paper,  all  other  claims  on 
foreign  private  obligors,  investments  in 
fixed  assets,  bank  premises,  and  other 
real  estate  owned.  This  category  also 
includes  loans  to  nondepository 
financial  institutions,  such  as  insurance 
companies,  mortgage  companies,  and 
finance  companies,  as  well  as  loans  to 
depository  and  nondepository  financial 
institution  holding  companies,  including 
bank  holding  companies.  The  100 
percent  risk  category  also  includes 
domestic  tax-exempt  state  and  local 
government  revenue  and  industrial 
development  bonds. 

Off-Balance  Sheet  Items—The  FDICs 
February  1986  proposal  assigned  both 
assets  and  certain  off-balance  sheet 
items  directly  to  an  appropriate  risk 
category.  By  contrast,  this  proposal 
follows  the  treatment  outlined  in  the 
proposed  U.S./U.K.  Agreement,  which 
provides  for  a  two-step  credit  equivalent 
approach  to  determining  off-balance 
sheet  risk.  The  face  amount  of  an  off- 
balance  sheet  item  is  multiplied  by  a 
credit  conversion  factor  (see  Table  2  in 
Appendix  A)  and  the  resulting  amount  is 
assigned  to  an  appropriate  risk  category 
depending  upon  the  identity  of  the 
obligor  and.  in  certain  cases,  on  the 
maturity  of  the  instrument.'*  The  FDIC 


believes  that  the  proposed  credit 
equivalent  approach  provides 
supervisors  greater  flexibility  for 
factoring  future  off-balance  sheet 
instruments  into  a  risk-based  capital 
calculation. 

Direct  Credit  Substitutes.  The 
proposed  U.S./U.K.  Agreement  applies  a 
100  percent  conversion  factor  to  direct 
credit  substitutes,  defined  to  include 
financial  guarantees  and  standby  letters 
of  credit  backing  outstanding  financial 
claims  of  the  account  party.  These  direct 
credit  substitutes  would  include  standby 
letters  of  credit,  or  other  equivalent 
irrevocable  obligations  or  surety 
arrangements,  that  back  or  guarantee 
repayment  of  commercial  paper,  tax- 
exempt  securities,  or  other  commercial 
or  individual  loans  or  debt  obligations. 
In  addition,  sale  and  repurchase 
agreements  and  asset  sales  with 
recourse  (to  the  extent  not  already 
included  on  a  financial  institution's 
balance  sheet)  are  converted  at  100 
percent  of  their  face  amount." 
Conversion  of  these  items  at  the  100 
percent  level  reflects  the  view  that  the 
credit  risk  associated  with  these  items  is 
broadly  equivalent  to  the  risks 
associated  with  on-balance  sheet  items. 
By  issuing  such  instruments,  a  bank  has 
the  same  credit  risk  with  respect  to  a 
customer  that  it  would  have  if  it  made  a 
direct  extension  of  credit  to  the 
customer.  This  treatment  of  standby 
letters  of  credit  is  also  consistent  with 
the  fact  that  such  exposures  (1)  are 
generally  covered  by  statutory  limits  on 
loans  to  a  single  borrower.  (2)  warrant 
the  same  credit  approval  process  as 
traditional  loans,  and  (3)  are  treated  and 
analyzed  like  loans  by  bank  examiners 
and  supervisors. 

Trade-Related  Contingencies.  The 
Agreement  proposes  that  trade-related 
contingencies  be  converted  at  50 
percent.  Such  trade-related 
contingencies  include  commercial  letters 
of  credit  and  performance  standby 
letters  of  credit.  The  latter  includes 
obligations  backing  the  performance  of 
nonfinancial  or  commercial  contracts  or 
undertakings.  To  the  extent  permitted  by 
law  or  regulation,  performance  standby 
letters  of  credit  would  include 
arrangements  backing,  among  other 
things,  subcontractor's  and  supplier's 
performance,  labor  and  materials 
contracts  and  construction  bids.  The 


'  *  Credit  equivalent  amounLs  of  off-balance  items 
that  are  secured  by  recognized  collateral  (that  is. 
cash  or  debt  of  the  U.S.  Government.  Government 
agencies  or  government-sponsored  agencies)  are 


assigned,  as  with  on-balance  sheet  exposures,  to  the 
appropnate  nsk  category  based  upon  the  nature  of 
the  collateral. 

' '  A  bank's  purchases  of  risk  participations  in 
bunkers  acceptances  are  also  included  and 
converted  at  100  percent  and  assigned  to  the 
appropriate  category  depending  upon  the  identity  of 
the  account  party 
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conversion  of  trade-related 
contingencies  at  the  50  percent  level  is 
based  on  the  view  that  the  counterparty 
involved  in  such  contingencies  has  a 
strong  incentive  to  meet  its  obligations  if 
it  wishes  to  continue  to  conduct  its  day- 
to-day  business.  Moreover,  such 
contingent  obligations  are  often  short- 
term  in  nature,  and  the  losses  incurred 
by  banks  as  a  result  of  such  trade- 
related  contingencies  are  believed  to  be 
lower  than  those  incurred  as  a  result  of 
direct  credit  substitute  contingencies. 

Other  Commitments.  The  credit 
conversion  factors  proposed  for  other 
commitmeflts,  including  overdraft 
facilities,  revolving  credit  facilities,  note 
issuance  facilities,  and  commercial  and 
consumer  commitments  are  tied  to  the 
original  maturity  of  the  commitment. 
Maturity  in  this  regard  is  defined  by  the 
earliest  possible  point  in  time  that  the 
bank  can,  at  its  option,  unconditionally 
cancel  its  commitment  to  a  borrower. 
Under  this  risk  based  capital  proposal, 
maturity  is  generally  not  a  factor  in 
assigning  loans  to  risk  categories 
because  once  a  direct  loan  has  been 
made,  the  funds  are  disbursed  to  the 
borrower,  the  bank  is  fully  exposed  for 
the  amount  of  the  loan,  and 
deterioration  of  a  loan  with  a  short-term 
stated  maturity  can,  nonetheless,  result 
in  a  long-term  exposure  for  the  lender. 
However,  with  respect  to  a  loan 
commitment,  the  longer  the  term  of  the 
commitment,  the  greater  the  potential 
risk  exposure  since  there  is  an  increased 
likeUhood  that  the  borrower's  financial 
circumstances  or  condition  may  change 
during  the  period  the  conmiitment  is 
outstanding.  Thus,  under  this  risk-based 
capital  proposal,  commitments  with  an 
original  maturity  of  one  year  or  less 
would  be  converted  at  10  percent:  those 
with  an  original  maturity  of  over  one 
year  and  up  to  and  including  five  years 
would  be  converted  at  25  percent,  and 
those  with  an  original  maturity  of  more 
than  five  years  would  be  converted  at  50 
percent. 

The  FDlC's  February  1988  proposal 
aggregated  commitments  and  assigned 
them  directly  to  the  30  percent  risk 
category.  Thus,  this  proposal  places  a 
lower  weight  on  short-  and 
intermediate-term  commitments  and  a 
higher  weight  on  long-term  commitments 
than  those  set  forth  in  the  February  1986 
proposal.  In  addition,  the  February  1986 
proposal  did  not  explicitly  include  in  the 
risk  categories  commitments  in  the  form 
of  credit  card  and  consumer 
commitments,  which  include  home 
equity  lines  and  mortgage  commitments, 
as  this  proposal  does.  The  FDIC  is 
seeking  comment  on  the  proposed 
definition  and  treatment  of 


commitments,  particularly  the  inclusion 
of  commitments  to  consumers  in  the 
form  of  credit  card  lines,  home  equity 
lines  £ind  mortgage  commitmants. 

Commitments,  for  risk-based  capital 
purposes,  are  defined  as  any 
arrangements  that  legally  obligate  a 
banking  organization  to  purchase  loans 
or  securities,  or  extend  credit  in  the  form 
of  loaas  or  leases,  participations  in 
loans  and  leases,  overdraft  facilities, 
revolving  credit  or  underwriting 
facilities,  or  similar  transactions. 
Generally,  commitments  involve  a 
written  contract  or  agreemuent,  or  a 
commitment  fee  or  some  other  form  of 
consideration.  For  the  purpose  of 
calculating  the  risk  asset  ratio,  the 
definition  includes  commitments  that 
obligate  the  banking  organization  to 
extend  credit  to  consumers  or 
individuals  in  the  form  of  retail  credit 
cards,  check  credit  and  overdraft 
facilities,  home  equity  and  mortgage 
lines,  and  other  similar  arrangements. 

Commitments  are  to  be  included  in 
the  risk  asset  ratio  regardless  of  whether 
or  not  they  contain  "material  adverse 
change"  escape  clauses  or  other 
provisions  that  are  intended  to  relieve 
the  bank  of  its  funding  obligation  under 
certain  conditions.  However,  lending 
arrangements  that  are  unconditionally 
cancelable  at  any  time  at  the  option  of 
the  bank  would  not  be  deemed  to  be 
commitments  for  risk  asset  purposes. 
provided  that  the  bank,  in  fact  makes 
an  individual  credit  judgment  based 
upon  the  borrower's  current  fuiancial 
condition  before  each  draw  under  the 
lending  facility.  Arrangements  under 
which  a  banking  organization  agrees  to 
extend  credit  for  a  specified  period, 
even  if  unconditionally  cancelable  at 
any  time,  would  constitute  commitments 
if  the  bank  does  not  make  an  individual 
judgnient  based  upon  the  borrower  s 
financial  condition  at  the  time  each 
extension  of  credit  or  draw  under  the 
lending  facihty  is  granted. 

Commitments  with  material  adverse 
chan^  escape  clauses  are  included 
because  such  commitments  may  involve 
risk  if  a  bank  funds  the  commitment 
before  the  customer's  condition 
deteriorates,  or  before  the  deterioration 
is  recognized.  Moreover,  while  the  FDiC 
does  aot  wish  to  discourage  the  use  of 
material  adverse  change  clauses,  recent 
court  decisions  suggest  that  the 
presence  of  a  material  adverse  change 
clause  cannot  necessarily  be  relied  on  in 
all  cases  to  relieve  a  bank  of  its 
obligations  pursuant  to  a  commitment. 

In  the  case  of  commitments  structured 
as  syndications,  the  risk  asset 
framework  includes  only  the  banking 
organizaticn's  proportional  share  of 


such  commitments.  In  addition,  only  the 
unused  portion  of  commitments  are 
treated  as  off-balance  sheet  items. 
Amounts  that  are  already  drawn  and 
outstanding  under  a  commitment  appear 
on  the  balance  sheet  and  such  amounts, 
therefore,  should  not  be  included  as 
commitments  for  purposes  of  computing 
the  risk  asset  ratio. 

The  definition  of  the  maturity  of 
commitments  in  connection  with 
revolving  credit  facilities  raises  a 
number  of  questions.  Such  arrangements 
typically  entail  (1)  a  commitment  period 
during  which  the  borrower  has  access  to 
a  revolving  credit  facility,  and  (2) 
conversion  of  the  outstanding  balance  to 
a  term  loan  at  a  specified  future  date. 
Thus,  the  maturity  of  such  commitments 
could  be  defined  in  terms  of  the  duration 
of  the  revolving  credit  facility  only,  or  in 
terms  of  the  combined  period  of  the 
revolving  credit  facility  and  the  term 
loan.  The  FDIC  seeks  public  comment 
on  the  appropriate  manner  by  which  to 
define  the  maturity  of  these  types  of 
commitments,  as  well  as  on  the  broader 
issue  of  the  definition  of  commitments 
incorporated  in  this  proposal. 

Administration  of  a  Risk-Based  Capital 
Measure 

The  proposed  risk-based  capital  ratio 
would  be  only  one  of  many 
considerations  that  would  be  evaluated 
in  the  assessment  of  capital  adequacy. 
The  FDIC  wishes  to  emphasize  that  the 
introduction  of  a  risk-based  capital  ratio 
would  in  no  way  lessen  the  need  for 
supervisors  and  examiners  to  make 
judgments  on  capital  adequacy — 
judgments  which  reflect  a  broad  mix  of 
qualitative  and  quantitative 
considerations. 

The  proposed  U.S. /U.K.  Agreement 
upon  which  the  FDICs  proposal  is 
based  provides  that  banking  authorities 
will,  over  time,  place  more  emphasis  on 
the  risk-based  capital  ratio.  However, 
the  Agreement  leaves  each  banking 
agency  free  to  use  other  capital  ratios  in 
assessing  capital  adequacy.  In  this 
regard,  the  FI)IC  interids  to  at  least 
initially  use  the  risk-based  capital  ratio 
in  tandem  with  current  capital  to  total 
assets  ratios.  In  this  regard,  the  FDIC 
proposes  to  adopt  the  risk-based  capital 
proposal  as  a  policy  statement  rather 
than  as  a  regulation  and  to  maintain  the 
basic  structure  of  the  existing  Part  325 
capital  maintenance  regulation.  This 
means  that  individual  banking 
organizations  would  still  be  subject  to 
an  overall  constraint  on  total  leverage, 
although  the  revised  definition  of 
primary  capital  proposed  in  the  risk- 
based  capital  measure  would  apply  to 
the  Part  325  leverage  limitation  as  well 
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as  to  the  risk-based  capital  ratio.  In 
effect,  the  proposed  risk-based  capital 
ratio  would  be  used  as  an  additional 
capital  measure  designed  to  encourage 
banking  organizations  to  make 
appropriate  adjustments  in  either  the 
risk  composition  of  their  portfolios  or 
their  overall  level  of  primary  capital. 

Under  the  tandem  operation  of  the 
risk-based  capital  and  the  capital  to 
total  assets  (leverage)  ratios,  banking 
organizations  in  strong  financial 
condition  and  with  ris^-based  capital 
ratios  well  above  the  risk-based 
minimum  might  be  allowed  to  reduce 
their  ratios  of  primary  capital  to  total 
assets  (that  is,  increase  their  leverage) 
to  the  figures  closer  to  the  existing  5.5 
percent  and  6.0  percent  minimums  that 
are  set  forth  in  the  FDIC's  Part  325 
capital  maintenance  regulation.  This 
would  be  permitted  only  to  the  extent 
that  the  banking  organizations  did  not 
face  significant  risks  not  explicitly 
factored  into  the  risk-based  capital 
framework,  such  as  sizable  loan 
concentrations,  excessive  problem  loans 
or  classified  assets,  significant  interest 
rate  risk  exposure,  or  other  financial, 
managerial  or  operational  deficiencies 
(including  any  that  may  arise  from  trust 
department  operations),  and  only  to  the 
extent  that  such  reductions  in  ratios  of 
primary  capital  to  total  assets  were 
carried  out  in  a  manner  consistent  with 
sound  banking  practices.  The  total 
leverage  constraints  set  forth  in  Part  325 
of  the  FDIC's  regulations  would  continue 
to  be  in  place  and  banking  organizations 
would  not  be  permitted  to  reduce  their 
capital  to  total  assets  ratios  below  those 
supervisory  minimums. 

The  use  of  the  risk-based  capital  ratio 
in  tandem  with  existing  supervisory 
capital  requirements  would  not  result  in 
inconsistent  or  conflicting  supervisory 
treatment,  since  most  banking 
organizations  have  capUal  to  total 
assets  ratios  above  the  ctirrent  Part  325 
minimums.  Thus,  the  proposed  risk- 
based  capital  ratio  and  the  current 
supervisory  capital  requirements  would 
complewent  each  other  by  providing  a 
framework  for  analyzing  capital  in 
relation  to  risk  as  well  as  to  overall 
leverage.  As  experience  is  gained  in  the 
application  of  the  risk-based  ratio,  the 
FDIC  may  consider  whether  the  existing 
capital  to  total  assets  ratios  should  be 
reduced,  phased  out  or  eliminated.  In 
this  regand,  the  FDIC  seeks  public 
comment  on  whether,  in  the  long  run. 
some  form  of  total  leverage  constraints 
should  be  retained  and  what  factors 
should  be  considered  in  making  this 
determination. 

As  is  the  case  under  the  FDIC's 
current  Part  325  capital  maintenance 


regulation,  this  proposal  envisions  that 
risk-based  capital  ratios  would  be 
calculated  for  all  state  nonmember 
banks  on  a  consolidated  basis.  The  risk 
asset  framework  would  be  employed  to 
evaluate  the  capital  of  all  state 
nonmember  banks  regardless  of  size 
since  the  rationale  for  relating  capital 
needs  to  risk  profiles  applies  to  both 
large  and  small  institutions. 

This  proposed  U.S./U.K.  Agreement 
indicates  the  intention  to  establish  for 
U.S.  and  U.K.  banking  organizations  a 
minimum  ratio  of  adjusted  primary 
capita  to  total  assets  weighted  for  risk. 
However,  as  stated  in  the  proposed 
Agreement,  most  banking  institutions 
would  generally  be  expected  to  operate 
above  the  minimum  acceptable  risk- 
based  capital  ratio.  Supervisors  would 
still  be  able  to  establish  risk-based 
capital  ratios  above  the  minimum 
standard  for  individual  banking 
institutions. 

The  proposed  U.S./U.K.  Agreement 
does  not  specify  the  actual  minimum 
acceptable  ratio  that  might  be  adopted. 
However,  based  on  the  proposed 
definitions  and  framework  of  this 
proposal,  preliminary  estimates  using 
available  information  indicate  that  a 
minimum  risk-based  capital  ratio  might 
possibly  be  established  somewhere 
within  the  5  to  7  percent  range. 
Therefore,  respondents  are  encouraged 
to  consider  the  interrelationships 
between  the  primary  capital  definition, 
the  risk  weights,  and  the  risk-based 
capital  ratio  when  formulating 
responses  to  this  proposal 

Banking  organizations  will  be  able  to 
comply  with  the  risk-based  capital 
measure  in  several  ways,  some  of  which 
do  not  require  raising  new  external 
capital.  For  example,  an  organization 
can  moderate  its  growth  and/or  increase 
its  earnings  retention.  More  importantly, 
however,  within  a  risk-sensitive  capital 
framework,  an  organization  can  raise  its 
capita!  ratio  by  reducing  its  risk  profile. 
This  could  be  done  by  reducing  off- 
balance  sheet  risk  or  by  placing 
proportionately  greater  emphasis  on 
those  balance  sheet  activities  that  carry 
lower  risk  weights. 

Issues  for  Further  Consideration 

Since  the  issuance  of  the  FDIC's 
supplemental  adjusted  capital  proposal 
in  February  1968,  the  FDIC  has  received 
substantial  public  comment  on  the 
proposal  and  the  concept  of  a  risk- 
adjusted  capital  measure  in  general.  The 
FDIC's  staff  has  worked  with  the  staffs 
of  the  FRS  and  OCC  to  maintain  uniform 
capital  standards  for  all  federally 
supervised  banking  organizations  in  the 
United  States.  In  addition,  the  staffs  of 
the  FDIC.  FRS  and  OCC  have 


coordinated  with  the  staff  of  the  Bank  of 
England  to  reach  a  tentative  agreement 
that  provides  the  basis  for  this  revised 
proposal.  Nevertheless,  significant 
questions  remain  and  the  FDIC  is 
seeking  comments  in  the  specific  areas 
described  below. 

(1)  The  U.S./U.K.  Agreement  upon 
which  the  FDIC's  proposal  is  based 
provides  that  banking  authorities  will 
emphasize  the  risk-based  capital  ratio. 
However,  the  Agreement  leaves  each 
banking  agency  free  to  use  other  capital 
ratios  in  assessing  capital  adequacy.  In 
this  regard,  the  FDIC  proposes  to  use  the 
risk-adjusted  capital  ratio  in  tandem 
with  current  capital  ratios.  The  FDIC 
seeks  comment  on  whether  the  risk- 
based  capital  ratio  should  eventually 
replace  the  existing  capital  to  total 
assets  ratios.  Stated  differently,  should 
some  form  of  total  leverage  constraint 
be  retained?  What  factors  should  be 
considered  in  making  this 
determination?  In  addition,  should  the 
proposed  redefinition  of  primary  capital 
apply,  as  is  now  proposed,  to  the  FDIC's 
current  Part  325  capital  maintenance 
regulation  as  well  as  to  a  risk-based 
capital  measure,  or  should  the  proposed 
redefinition  apply  only  to  the  proposed 
risk-adjusted  capital  measure? 
Furthermore,  should  the  risk-based 
capital  framework  be  incorporated  into 
the  existing  Part  325  capital 
maintenance  regulation  or  included 
within  a  less  formal  policy  statement? 

(2)  While  the  proposed  U.S./U.K. 
Agreement  focuses  on  primary  capital,  it 
indicates  that  the  regulatory  authorities 
will  consider  other  measures  of  capital 
adequacy.  In  addition  to  the  FDIC  s 
proposed  ratio  of  primary  capital  to 
weighted  risk  assets,  should  the  FDIC 
establish  a  minimum  ratio  oi  total 
capital  (defined  as  primary  capital  plus 
secondary  capital]  to  weighted  risk 
assets  for  state  nonmember  banks? 

(3)  The  U.S  /U.K.  Agreement  proposed 
capital  requirements  for  commitments, 
including  commitments  to  extend  credit 
to  consumers,  such  as  credit  card  lines, 
home  equity  lines  of  credit,  and 
mortgage  commitments.  How  should 
commitments  be  defined  for  risk-based 
capital  purposes?  Should  different  credit 
conversion  factors  be  assigned  to 
commitments  on  the  basis  of  original 
maturity?  Should  the  FDIC  consider 
commitments  to  consumers  to  be 
different,  in  terms  of  effective  risk 
exposure,  from  commitments  to 
commercial  borrowers?  What  is  the 
most  appropriate  way  to  treat 
commitments  to  consumers  in  light  of 
the  supervisory  objective  of  relating 
capital  to  risks  undertaken  by  banks? 


BEST  COPY  AVAILABLE 


11486 


I 

Federal  Register  /  Vol.  52.  No.  68  /  Thursday.  April  9.  1987  /  Proposed  Rules 


(4)  Adoption  of  the  proposed  U.S./ 
U.K.  Agreement  would  modify  the 
criteria  for  including  certain 
noncommon  equity  instruments  in 
primary  capital.  Are  the  criteria  for 
defining  Umited  forms  of  primary  capital 
and  the  limitations  that  apply  to  these 
instruments  reasonable?  Are  the  criteria 
consistent  with  the  concepts  of  loss 
absorption  capacity  and  permanence, 
two  major  characteristics  that  determine 
the  quality  of  capital  instruments?  How 
will  such  criteria  affect  the  ability  of 
organizations  to  raise  primary  capital  in 
the  form  of  preferred  stock  and 
perpetual  debt?  VJ\\a\.  is  the  most 
appropriate  way  to  discount  25-year 
limited-life  preferred  stock  for 
prudential  purposes  as  it  approaches 
maturity? 

(5)  The  proposed  U.S./U.K.  Agreement 
defines  primary  capital  to  include 
general  reserves  for  loan  losses  (that  is, 
the  valuation  reserve  for  losses  on  loans 
and  leases).  The  proposal  also  states, 
however,  that  speciHc  reserves  for 
identified  losses  should  not  be  included 
in  primary  capital  since  such  reserves 
are  not  generally  available  to  absorb 
estimated,  but  unidentified,  losses. 
Given  the  practical  difficulty  of 
distinguishing  between  specific  and 
general  reserves,  the  proposed 
Agreement  provides  that  the  banking 
aqencies  will  seek  comment  on  whether 
loan  loss  reserves  should  be  phased  out 
of  primary  capital.  Valuation  reserves 
have  historically  been  included  in  U.S. 
bank  capital  ratios  because  they  are 
deemed  available  to  absorb  estimated 
(but  not  identified)  losses  inherent  in  the 
loan  portfolio.  However,  it  could  be 
argued  that  such  reserves  should  be 
excluded  from  primary  capital  to  the 
extent  that  such  reserves  actually  reflect 
known  or  identified  losses,  or  to  the 
extent  that  banks  are  reluctant  to  charge 
off  loans  because  such  actions  would 
reduce  their  primary  capital  ratios  This 
argument  reflects  the  view  that  the 
capital  base  exists  to  absorb 
unidentified  losses  and  should  not  be 
inflated  by  the  presence  of  a  high 
volume  of  known  or  identified  problem 
loans.  Should  valuation  reserves,  such 
as  the  allowance  for  losses  on  loans  and 
leases,  be  excluded  from  primary  capital 
or  should  they  be  retained  as  a 
component  of  primary  capital? 
Alternatively,  should  valuation  reserves 
be  phased  out  of  primary  capital  over  a 
specified  time  frame?  If  retained  as  a 
component  of  capital,  should  valuation 
reserves  be  limited  in  relation  to  other 
components  of  primary  capital? 

(6)  The  proposed  Agreement  provides 
that  intangible  assets  be  deducted  from 
primary  capital  for  the  purposes  of 


calculating  the  risk-based  capital  ratio, 
but  proposes  to  grandfather  intangibles 
acquired  before  the  final  adoption  of  the 
risk-based  capital  framework.  Two 
approaches  to  grandfathering  are 
possible.  One,  intangibles  could  be 
grandfathered  for  their  useful  lives;  or, 
two,  they  could  be  grandfathered  for  a 
specific  period,  such  as  10  years,  if  this 
term  is  shorter  than  the  useful  lives  of 
the  intangible  assets.  By  what  method 
should  the  FDIC  grandfather  intangibles 
for  purposes  of  deducting  intangible 
assets  from  capital  when  calculating  the 
FDIC  8  proposed  risk-based  capital 
ratio? 

(7)  Should  risk-based  capital  ratios  be 
calculated  from  period-end  or  average 
data? 

(8)  The  FDIC's  revised  proposal 
estabbshes  new  criteria  for  the  inclusion 
of  debt  instruments  in  primary  capital 
that  are  essentially  similar  to  those 
incorporated  in  the  Federal  Reserve 
Board's  existing  definition  of  perpetual 
debt.  Any  debt  instrument  meeting  these 
criteria,  so  long  as  the  debt  instrument 
does  not  contain  other  provisions 
inconsistent  with  safe  and  sound 
banking  practices,  would  qualify  as 
primary  capital  under  the  conditions  set 
forth  In  the  proposed  U.S./U.K. 
Agreement  on  which  the  FDIC's  revised 
proposal  is  based.  The  FDIC  seeks 
comment  on  whether  the  criteria 
proposed  for  the  inclusion  of  debt 
instruments  as  primary  capital  are 
appropriate,  or  whether  criteria  other 
than  those  proposed  would  be 
preferable  In  addition,  what  method 
should  be  used  for  grandfathering 
existing  mandatory  convertible 
securities  that  qualify  as  primary  capital 
under  the  current  Part  325  capital 
maintenance  regulation  but  that  would 
not  qualify  as  primary  capital  under  the 
proposed  risk-based  ratio? 

(9)  Should  the  risks  associated  with 
trading  account  assets  be  incorporated 
explicitly  into  the  risk-based  capital 
ratio,  and.  if  so,  how  might  this  be  done? 
What  would  be  the  rationale  in  terms  of 
risk  exposure  for  assigning  trading 
account  assets  a  different  weight  than 
the  weight  assigned  to  the  same  assets 
held  for  investment  purposes?  If  assets 
held  in  trading  accounts  are  to  be  given 
a  different  weight  than  if  they  are  held 
as  investments,  how  should  trading 
account  assets  be  specifically  defined  to 
distiaguish  them  from  assets  held  for 
inveatment  purposes? 

(10)  As  the  footnote  in  the  proposed 
U.S  /U.K.  Agreement  indicates,  the 
FDIC  and  the  OCC  support  the  inclusion 
of  all  direct  claims  on  the  U.S. 
Government  in  the  same  10  percent  risk 
category,  regardless  of  remaining 


maturity.  In  contrast  to  this  proposal, 
the  Federal  Reserve  has  proposed  to 
assign  risk  weights  of  10  percent  to 
short-term  (one  year  or  less)  direct 
claims  on  the  U.S.  Government  and  25 
percent  to  long-term  claims,  thereby 
reflecting  an  additional  risk  adjustment 
for  long-term  securities  to  cover 
potential  interest  rate  risk.  The  FDIC 
believes  that  making  a  maturity 
distinction  among  claims  on  the  U.S. 
Government  is  not  a  meaningful  way  of 
incorporating  interest  rate  risk.  , 

Therefore,  until  a  more  systematic 
interest  rate  risk  framework  is 
developed,  the  FDIC  believes  all  claims 
on  the  U.S.  Government  should  be 
placed  in  the  same  risk  category, 
regardless  of  maturity.  In  view  of  the 
above,  the  FDIC  seeks  comment  on  the 
appropriate  risk  weighting  for  claims  on 
the  U.S.  Government.  In  addition,  should 
remaining  maturity  be  a  factor  in  this 
determination? 

(11)  The  potential  risks  relating  to 
trust  department  operations  have  not 
been  explicitly  included  in  the  risk- 
based  capital  proposal.  However, 
certain  state  nonmember  banks  have 
very  significant  trust  department 
operations  in  relation  to  their 
commercial  banking  activities  In  some 
cases,  the  institutions  are,  in  substance, 
insured  trust  companies  that  provide 
only  incidental  banking  services  As  a 
result,  most  of  the  risks  associated  with 
those  banks  activities  are  fiduciary  in 
nature  and  relate  to  the  managing  of 
trust  department  assets.  These  assets 
are  not  reported  on  the  banks' 
consolidated  Reports  of  Condition  and 
are  therefore  not  subject  to  any  explicit 
capital  requirement  Should  explicit 
capital  requirements  be  assigned  to  trust 
department  activity?  If  so,  should  capital 
requirements  be  applied  to  all  accounts 
under  management  or  just  those 
accounts  over  which  the  bank  has 
discretionary  powers?  If  a  capital 
requirement  is  imposed,  should  it  be 
based  on  a  percentage  of  the  market 
value  of  trust  department  assets,  or 
should  capital  requirements  be 
determined  on  some  other  basis?  In  this 
regard,  a  recent  application  by  a  trust 
company  for  FDIC  deposit  insurance 
resulted  in  a  commitment  by  the  trust 
company  to  maintain  75  basis  points  of 
capital  for  each  $100  of  discretionary 
trust  assets.  If  capital  should  be  applied 
to  significant  trust  department  activities, 
at  what  point  does  the  size  of  trust 
department  operations  become 
significant  enough  in  relation  to  the 
commercial  bank  asset  size  to  warrant 
the  imposition  of  capital  requirements 
for  the  risks  associated  with  such 
fiduciary  activities?  ' 
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Regulatory  Flexibility  Act  Analysis 

The  FDIC  does  not  beUci'e  that 
adoption  of  this  proposal  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  in  this  case  small  state 
nonmember  banks,  within  the  meaning 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Although  state 
nonmember  banks  would  presumably  be 
required  to  revise  certain  of  their 
reporting  procedures  to  permit  quarterly 
tracking  of  risk-based  capital  ratios,  this 
proposal  is  designed  primarily  to  take 
account  of  those  practices,  such  as  the 
increased  use  of  ofT-balance  sheet  risk 
and  the  decline  in  the  holdings  of  low- 
risk,  liquid  assets,  that  have  been 
engaged  in  primarily  by  certain  larger 
banking  organizations.  Moreover,  rather 
than  requiring  all  banking  organizations 
to  raise  additional  capital  across  the 
board,  this  proposal  is  directed  at 
institutions  whose  capital  positions  are 
less  than  fully  adequate  in  relation  to 
their  risk  profiles.  While  some 
additional  reporting  requirements  would 
be  imposed  by  this  proposal,  the  FDIC 
will  attempt  to  minimize  the  additional 
requirements,  to  use  existing  forms  and 
collected  data  where  possible,  and  to 
eliminate  or  reduce  existing  reporting 
requirements  to  offset  to  the  extent 
possible  any  additional  reporting 
burden. 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance.  Banks. 
Banking,  Capital  adequacy.  State 
nonmember  banks. 

Appendix  A 

Note. — Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Table  1— Summary  of  Risk  Weights  and 
Major  Risk  Categories  for  State  Nonmember 
Banks 

0  percent 

Cash — domestic  and  foreign 

Claims  on  Federal  Reserve  Banks 

10  percent 

Claims  on  the  U.S.  Government  and  its 
Agencies 

25  percent 

Cash  items  in  process  of  collection 
Short-term  claims  on  domestic  depository 

institutions  and  foreign  banks,  including 

foreign  central  banks 
Claims  (including  repurchase  agreements) 

fully  collateralized  by  cash  or  U.S. 

Government  or  Agency  debt 
Claims  (or  portions  thereof)  guaranteed  by 

the  U.S.  Government  or  its  Agencies 
Lflcal  currency  claims  on  foreign  central 

governments  to  the  extent  that  the  bank 


has  local  currency  liabilities  in  that  foreign 

country 
Federal  Reserve  Bank  stock 
50  percent 

Claims  on  U.S.  Government-sponsored 
Agencies 

Claims  (including  repurchase  agreements) 
fully  collateralized  by  U.S.  Government- 
sponsored  Agency  debt 

General  obligation  claims  on  states,  counties 
and  municipalities 

Qatnu  on  multinational  development 
institutions  in  which  the  U.S.  is  a 
shareholder  or  contributing  member 

lOOpercent 

All  other  assets  not  specified  above. 

including: 
Claims  on  private  entities  and  individuals. 

including  commercial,  consumer  and  real 

estate  loans 
Long-term  claims  on  domestic  and  foreign 

banks 
All  other  claims  on  foreign  governments  and 

private  obligors 
Industrial  development  bonds  and  other 

revenue  bonds  issued  by  states,  counties. 

and  municipalities 
Bank  premises,  fixed  assets  and  other  real 

estate  owned 

Table  2— Summary  of  Off  Balance  Sheet 
Items  and  Conversion  Factors  for  State 
Nonmember  Banks 

Direct  credit  substitutes  (financial 


guarantees  and  standby  letters  of  credit 
serving  the  same  purpose) — lOOpercent 
credit  conversion  factor. 

Trade-related  contingencies  (commercial 
letters  of  credit,  bid  and  performance  bonds 
and  performance  standby  letters  of  credit) — 
50 percent  credit  conversion  factor. 

Sale  and  repurchase  agreements  and  asset 
Bales  with  recourse,  if  not  already  included 
on  the  balance  sheet— 70Ope/re/j/  credit 
conversion  factor. 

Other  commitments,  including  overdraft 
facilities,  revolving  underwriting  facilities 
(RUFs/NlFs).  underwriting  commitments, 
commercial  and  consumer  credit  lines.  The 
credit  conversion  factors  are: 

10 percent — one  year  and  less  original 
maturity.' 

25  percent — over  one  to  five  years  original 
maturity. 

50  percent — over  five  years  original 
maturity. 

Credit  conversion  factor  to  be  determined 
Interest  rate  swaps  and  other  interest  rate 
contracts. 
Foreign  exchange  rate  contracts. 


■  Maturity  ii  defined  at  the  Hated  maturity  date 
or  tlie  eariiesl  pouible  time  at  which  the  bank  may 
unconditionoily  cancel  the  commiUnent.  whichever 
occurs  first. 


Table  3 

The  following  table  illustrates  the  calculation  of  the  risk-based  capital  ratio,  as  proposed 
in  the  U.S./U.K.  Agreement.  This  example  assumes  a  banking  organization  with  $100,000  in 
total  assets.  $50,000  in  certain  off-balance  sheet  credit  equivalent  amounts,  and  $7,000  in 
adjusted  primary  capital  as  defined  by  the  proposal. 


Risk  category 


0  percent 

10  percent... 
25  percent ... 
50  percent ... 
100  percent. 


Total  (including  $100,000  in 
total  assets  and  $50,000  in 
credit  equivalent  ott-t)al- 
ance  stieet  items,  as  de- 
rived from  Table  4) 


On-t)alance 
st)eet  and 

credit 
equivalent 
amounts 


$5,000 
10.000 
30,000 
20.000 
85,000 


150.000 


Risk  weight 


0 
0.10 
0.25 
0.50 
1.00 


Weighted  risk 

assets  and  off- 

t>alance  sheet 

items 


0 

$1,000 

7.500 

10,000 

85.000 


103,500 


Adjusted  primary  capital — $7,000. 

Risk-based  capital  ratio  (as  proposed)  7,000/$103,500  =  6.e%. 


Table  4 

The  following  table  illustrates  the  calculation  of  the  "credit  equivalent"  value  of  selected 
off-balance  sheet  items  by  mulUplying  the  principal  amount  by  the  appropriate  "credit 
conversion  factor."  Each  credit  equivalent  value  would  subsequently  be  assigned  to  one  of 
the  five  risk  categories  (See  Table  3)  depending  on  the  identity  of  the  obligor. 
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Off-balance  sheet  item 

Principal 
amount 

Credit 

conversion 

factor 

On-balance 

sheet  credit 

equivalent 

amount 

Standby  letter  of  credit  (financial 
QLiarantee)                 

$40,000 

20.000 
10,000 

X 

X 
X 

1.00 

0.25 
0.50 

= 

$40,000 

Commitment  with  original  maturity 
of  three  vears 

5.000 

Commercial  letter  of  credit 

5,000 

Total          

70.000 

50.000 

Appendix  B 

Note. — Appendix  B  will  not  appear  in  the 
Code  of  Federal  Regulations. 

(The  following  U.S/U.K.  proposed 
Agreement  was  jointly  released  by  the  U.S. 
and  U.K.  bank  supervisory  authorities  on 
January  8. 1987.) 

Agreed  Proposal  of  the  United  States  Federal 
Banking  Supervisory  Authorities  and  the 
Bank  of  England  on  Primary  Capital  and 
Capital  Adequacy  Assessment 

This  paper  constitutes  a  system  for  the 
measurement  of  capital  adequacy  agreed  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Office  of  the  Comptroller 
of  the  Currency  and  the  Federal  Deposit 
Insurance  Corporation  and  the  Bank  of 
England.  The  principal  objective  of  the  paper 
is  to  promote  the  convergence  of  supervisory 
policies  on  capital  adequacy  assessments 
among  countries  with  major  banking  centers. 
The  proposal  outlined  below  is  intended  to 
serve  as  a  basis  for  consultation  with  the 
banking  industry  and  others  in  the  United 
States  and  the  United  Kingdom.  The 
authorities  concerned  hope  that  the  approach 
adopted  by  the  United  States  and  the  ijnited 
Kingdom  will  provide  a  basis  which  other 
countries  can  follow. 

This  paper  explains  the  agreed  proposal 
concerning: 

(I)  The  components  of  the  primary  capital 
base  of  banking  organizations; 

(II)  The  deductions  to  be  made  from 
primary  capital  in  computing  the  capital  base 
for  the  calculation  of  a  risk  asset  ratio: 

(III)  The  weighting  structure  of  risk  assets 
and  off-balance  sheet  activities;  and 

(IV)  The  use  for  supervisory  purposes  of  a 
ratio  of  primary  capital  to  weighted  risk 
assets. 

The  paper  should  be  read  in  conjunction 
with  the  attached  tables  which  are 
appropriately  cross-referenced. 

I.  Primary  Capital 

Primary  capital  represents  the  highest 
quality  form  of  capital  for  banks  and  banking 
organizations  (hereinafter  a  reference  to 
banks  should  generally  be  taken  to  include 
banks,  bank  holding  companies  in  the  United 
Slates  and  banking  groups  in  the  United 
Kingdom).  Within  this  category  of  capital, 
quality  cannot  be  regarded  as  uniform  and 
some  components  are  undoubtedly  of  a 
higher  quality  than  others.  There  are  a 
number  of  elements  that  strengthen  the 
balance  sheets  of  banks  to  some  extent, 
although  clearly  falling  short  of  primary 
capital.  Into  this  latter  category  may  fall 


suboWinated  debt  with  a  fixed  maturity  and 
the  excess  of  market  value  over  book  value  of 
some  bank  assets,  notably  bank  premises  and 
long-term  investments.  It  is  not  the  intention 
of  the  supervisors  to  ignore  these  items  but 
rather  to  take  some  account  of  them  after  the 
basic  primary  capital  to  weighted  risk  asset 
ratio  has  been  calculated.  The  supervisory 
authorities  in  both  countries  will  therefore 
also  lake  account  of  the  ratio  of  total  capital 
to  weighted  risk  assets,  as  well  as  other 
qualitative  factors,  in  their  overall  prudential 
assessment. 

The  components  of  the  primary  capital 
base  represent  resources  which  can  be  used 
to  meet  current  losses  while  leaving  banks 
able  to  continue  operating  on  a  going  concern 
basis.  The  supervisors  agree  that  this 
criterion  is  the  most  important  determinant  of 
the  status  of  primary  capital. 

Common  stock/equity  (lAt),  although 
repayable  in  strictly  defined  and  limited 
circumstances,  clearly  meets  the  criterion  as 
does  any  premium  or  surplus  arising  from  the 
issue  of  common  stock/equity.  These, 
togeflier  with  reserves  in  the  form  of  retained 
earnings  (IA2).  represent  the  highest  quality 
form  of  capital.  The  minority  interest  in 
subsidiaries  that  are  consolidated  for 
supervisory  purposes  (I  A3)  is  also  available 
to  absorb  losses. 

There  are  no  limits  on  the  amounts  of  such 
capital  that  can  be  included  in  a  bank's 
capital  base  for  purposes  of  measuring 
capital  adequacy.  While  it  could  be  argued 
on  grounds  of  uncertainty  that  it  would  be 
desirable  to  defer  inclusion  of  current  year 
earnings  (IA2)  until  the  end  of  the  year  in 
question,  the  U.S.  and  U.K.  supervisory 
authorities  have  decided  to  include  them.  A 
realized  profit  arising  out  of  the  disposal  of 
real  property,  for  example,  clearly  fully  meets 
the  criterion  for  inclusion  in  primary  capital. 

It  is.  however,  possible  that  lending  or 
trading  profits  for  interim  periods  during  the 
year  may  be  eroded  by  later  or  unidentified 
losses. 

Ckneral  reserves/general  provisions  (IA4) 
for  Ipsses  resulting  from  charges  to  earnings 
will  be  included  for  the  present  in  primary 
capital.  The  U.S.  and  U.K.  supervisory 
authorities  are  agreed  that  provisions  made 
against  identified  losses  cannot  and  should 
not  be  regarded  as  capital.  General  reserves/ 
general  provisions  are  made  against 
unidentified  or  potential  losses  and  can 
therefore  be  regarded  as  meeting  the 
criterion.  The  U.S.  and  U.K.  supervisory 
authorities  have  reservations  about  those 
general  provisions  that  in  reality  are 
eartnarked  against  specific  assets  or 


categories  of  assets  and  that  do  not  therefore 
satisfy  the  criterion  of  general  availability. 
However.  It  is  not  always  possible  to 
distinguish  such  provisions.  Therefore,  while 
for  the  present  all  general  reserves/general 
provisions  are  included  as  primary  capital, 
the  supervisory  authorities  would  like  to  seek 
comment  from  banks,  the  accounting 
profession  and  other  interested  parties  on 
whether  such  reserves  should  be  phased  out 
of  the  primary  capital  base. 

Hidden  reserves  (1A5),  in  the  form  of 
undisclosed  retained  earnings,  do  not  exist  in 
the  United  States  and  presently  are  permitted 
only  to  a  limited  number  of  banks  in  the 
United  Kingdom.  The  issue  has  been 
addressed  in  the  European  Community's 
Bank  Accounts  Directive  and,  within  its 
terms,  member  states  have  the  option  to 
allow  banks  in  their  country  to  maintain        [ 
limited  hidden  reserves.  This  option  will  be 
reviewed  five  years  after  the  Directive  has    t 
been  implemented.  The  position  of  hidden 
reserves  in  the  United  Kingdom  will  therefore 
next  be  considered  when  the  Bank  Accounts 
Directive  is  implemented.  If  it  is  then  decided 
that  U.K.  banks  should  not  be  permitted  to 
maintain  hidden  reserves,  they  will  be 
available  for  transfer  to  disclosed  reserves. 
Until  this  occurs,  the  Bank  of  England  will 
continue  to  include  them  as  primary  capital. 
In  addition  to  the  elements  to  be  allowed 
without  limit,  the  supervisory  authorities 
propose  to  include  in  primary  capital,  but 
subject  to  a  limit,  certain  items  that  give 
much  greater  strength  to  a  bank  than 
subordinated  debt  of  a  fixed  maturity  but  that 
have  certain  drawbacks  as  compared  with 
common  stock  and  other  unlimited 
components  of  the  primary  capital  base. 
Perpetual  preferred  shares  (IBla)  and 
instruments  perpetual  in  nature  and  capable 
of  meeting  current  losses  (1B2).  together  with 
long-term  dated  (limited-life)  preferred 
shares  (IBlb),  will  be  included  in  the  primary 
capital  base  subject  to  a  limit  of  50  per  cent 
of  the  unlimited  elements  after  the  deduction 
of  intangible  assets.  (For  example,  if  the 
unlimited  items  total  US$100  million  and 
there  are  intangibles  of  USSIO  million,  then 
there  will  be  a  limit  of  US$45  million  applying 
to  qualifying  preferred  shares  and  perpetual 
debt  and  their  equivalents).  Perpetual 
preferred  shares  and  perpetual  subordinated 
debt  cannot  be  redeemed  at  the  option  of  the 
holder  and  any  repayment  may  occur  only 
with  the  prior  consent  of  the  supervisory 
authorities.  Included  here  are  perpetual 
subordinated  debt  and  certain  instruments 
that  can  only  be  converted  into  primary 
capital  instruments.  The  proceeds  of  such 
instruments  effectively  remain  available  to 
meet  current  lossss  and  leave  the  bank  able 
to  continue  operating.  Long-term  dated 
preferred  shares  (25  years  or  more  initial 
maturity)  also  provide  a  cushion  against 
current  losses.  Such  shares  must  be 
amortized  for  the  purpose  of  assessing  capital 
adequacy  over  the  last  few  years  of  their  life. 

Since  changes  are  involved  in  the 
definition  of  the  capital  base,  the  respective 
supervisory  authorities  will  continue  to 
include  (in  the  United  States)  existing 
mandatory  convertible  securities  which  do 
not  meet  the  new  criteria  (in  the  attached 
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tables  at  IB2  (a),  (b).  (c))  and  (in  the  United 
Kingdom)  existing  revaluation  reserves  for 
bank  premises. 

II.  Deductions  From  Primary  Capital 

The  U.S.  and  U.K.  supervisors  have  also 
agreed  to  propose  thai  certain  deductions 
should  be  made  from  the  total  of  primary 
capital  elements  in  order  to  derive  the 
adjusted  capital  base  for  purposes  of 
calculating  the  risk  weighted  capital  ratio.  In 
the  United  States,  all  future  intangible  assets 
will  be  deducted;  existing  allowed  intangible 
assets  will  be  "grandfathered."  The  Bank  of 
England  reaffirms  its  present  policy  of 
deducting  all  existing  intangible  assets  (IIA). 

Investments  in  unconsolidated  subsidiaries 
and  associated  companies  including,  but  not 
limited  to.  unconsolidated  joint  ventures,  will 
al.so  be  deducted  (IIB).  For  the  United  States, 
this  could  include  certain  consolidated 
subsidiaries  as  determined  by  U.S.  regulatory 
authorities.  The  assets  of  such  companies 
w  ill  not  be  brought  into  the  calculation  of  the 
risk  asset  ratio. 

The  Bank  of  England  already  deducts  bank 
holdings  of  other  banks  capital  instruments 
(IIC).  except  for  limited  concessions  to  allow 
some  banks  to  play  an  active  role  in  market- 
m.(king  in  the  primary  (new  issues)  and/or 
secondary  markets.  This  policy  will  be 
maintained.  The  U.S.  authorities  accept  the 
principle  underlying  this  policy  and  will 
monitor  bank  holdings  of  capital  instruments 
issued  by  other  banks  and  may.  as 
appropriate,  deduct  these  items  on  a  case-by- 
case  basis. 

III.  The  Risk  Asset  Ratio 

(a)  General.  The  risk  asset  ratio  is 
calculated  by  applying  to  each  broad 
CHlegory  of  assets  or  off-balance  sheet 
obligations  a  weight  reflecting  the  relative 
riskiness  inherent  in  each.  The  total  of 
weighted  risk  assets  is  then  measured  in 
relation  to  the  adjusted  capital  base  to  derive 
a  ratio.  The  U.S.  and  U.K.  authorities  intend 
to  concentrate  on  the  primary  capital  to  total 
weighted  risk  asset  ratio. 

This  section  describes  and  explains  the 
simple  structure  of  weights  and  indicates 
areas  where  further  work  is  required  to 
augment  the  present  agreed  approach. 

It  is  recognized  that  it  would  be  possible  to 
establish  more  weights  but  this  would 
introduce  greater  complexity,  and  more 
onerous  statistical  reporting  obligations, 
without  any  assurance  of  a  significantly  more 
efficient  or  effective  system.  The  calculation 
of  the  ratio  represents  only  one  element  in 
the  assessment  of  capital  adequacy,  although 
it  is  a  most  important  one. 

The  agreed  framework  consists  of  broad 
categories  of  obligor  and.  to  some  extent,  of 
maturity.  With  certain  important  exceptions, 
it  reflects  credit  risk,  that  is.  the  risk  of 
borrower  or  counterparty  default.  In  addition 
the  Bank  of  England  includes  the  net  open 
foreign  exchange  position  in  the  risk  asset 
ratio  as  defined  in  Foreign  Currency 
Exposure.  April  1981.  The  U.S.  authorities  are 
committed  to  introducing  a  capital 
requirement  for  exchange  rate  risk.  All 
authorities  are  firmly  committed  to  the 
development  of  an  approach  that  will  enable 
interest  rate  risk  to  be  incorporated  into  the 
framework.  Some  other  risks — for  example. 


11489 


of  operational  failures — are  important  but 
cannot  readily  be  captured  in  a  risk  asset 
ratio.  The  agreed  weighting  structure  takes  no 
account  of  country  transfer  risk.  Nor  is 
commercial  lending  differentiated  with 
respect  to  credit  quality  or  collateral,  except 
for  the  strictly  limited  exception  for 
exposures  secured  by  government  securities 
or  cash.  These  factors  will  be  considered,  as 
now.  through  the  examination/supervisory 
process. 

Five  risk  weight  categories  are  proposed— 0 
percent,  10  percent.  25  percent.  50  percent 
and  100  percent— and  the  weighting  for 
particular  items  is  discussed  below.  There 
are  some  special  institutional  features  of  the 
U.S.  and  U.K.  markets  which  require 
differences  in  treatment  between  the  two 
countries:  these  are  indicated  in  the  text 
which  follows. 

(b)  On-balance  sheet.  The  weightings  set 
out  in  what  follows  are  based  on  relative 
degree  of  risk  starting  from  100  percent  for  a 
claim  on  a  non-bank  obligor,  which  can  for 
these  purposes  be  regarded  as  a  standard 
risk. 

(i)  Cash  and  all  claims  on  the  domestic 
central  bank.  Cash  and  all  claims  on  the 
domestic  central  bank  (III  1.  2)  are  regarded 
as  bearing  no  significant  banking  risks  and 
therefore  are  assigned  a  weight  of  0  percent. 
The  Bank  of  England  will  also  continue  to 
give  a  0  percent  weight  to  government- 
guaranteed  export  and  ship-building  loans  (III 
3).  As  indicated  below,  the  U.S.  supervisory 
agencies  place  comparable  U.S.  Government- 
guaranteed  claims  in  the  25  percent  risk 
category  (III  12). 

(ii)  Short-term  claims  on  domestic  national 
government.  Short-term  claims  (remaining 
maturity  of  one  year  or  less)  on  the  domestic 
national  government  and  on  domestic 
national  government  agencies  (III  4)  are 
assigned  a  weight  of  10  percent.  (For  the 
United  States,  national  government  agencies 
are  defined  as  those  agencies  whose  debt 
obligations  are  backed  by  the  full  faith  and 
credit  of  the  U.S.  Government.)  While  short- 
term  claims  on  the  domestic  national 
government  bear  no  credit  risk,  such  claims 
could  involve  a  degree  of  interest  rate 
exposure.  Thus,  as  described  below,  until  a 
more  direct  measure  of  interest  rate  risk  is 
developed,  such  claims  will  be  assigned  to 
the  10  percent  category. 

(iii)  U.K.  discount  houses,  gilt-edged 
market  makers  and  Stock  Exchange  money 
brokers.  The  Bank  of  England  proposes  a 
weighting  of  10  percent  for  short-term 
(remaining  maturity  of  one  year  or  less) 
claims  on  discount  houses,  gilt-edged  market 
makers  and  Stock  Exchange  money  brokers. 
These  specialist  institutions  have  an 
operatioaal  relationship  with  the  Bank, 
including  secured  borrowing  facilities,  and 
are  subject  to  close  supervision.  They  trade 
predominantly  in  high  quality  liquid  assets  on 
which  their  borrowing  is  customarily  secured. 
For  these  reasons,  short-term  claims  on  this 
group  involve  less  risk  than  short-term  claims 
on  banks.  This  treatment  effectively  reflects 
the  special  institutional  structure  in  the 
United  Kingdom  (III  5). 

(iv)  Short-term  claims  on  domestic 
depository  institutions  and  foreign  banks 
(including  foreign  central  banks).  The 


weighting  for  short-term  claims  (remaining 
maturity  of  one  year  or  less)  on  domestic 
depository  institutions  and  foreign  banks  and 
equivalent  off-balance  sheet  exposures  (HI  6. 
7. 11)  reflects  the  lower  risk  generally  of  such 
claims  as  compared  with  claims  on 
commercial  obligors  and  longer  term  claims 
on  banks.  For  this  reason,  a  weighting  of  Z5 
percent  for  this  category  has  been  proposed. 
It  is  acknowledged  that  short  term  claims  on 
some  commercial  borrowers  may  involve  less 
risk  than  similar  claims  on  some  banks.  It  is 
considered,  however,  that  since  depository 
institutions  are  supervised  and  a  particularly 
high  quality  is  inherent  in  shortterm-inter 
bank  claims,  the  treatment  proposed  is 
broadly  reasonable.  Longer-term  claims  on 
depository  institutions  are  regarded  as 
bearing  a  higher  risk  that  is  generally  closer 
in  quality  to  claims  on  commercial  obligors 
and  these  will  be  assigned  a  weight  of  100 
percent.  The  breakpoint  at  one  year  is 
admittedly  arbitrary  but  captures  most 
genuine  short-term,  inter-bank  money  market 
activity. 

(v)  Longer-term  claims  on  awn  (domestic) 
governments  and  analogous  claims.  For  U.S. 
banks,  the  weighting  of  long-term  claims  on 
the  U.S.  Government  (Treasurj),  and  for  U.K. 
banks,  the  weighting  of  long-term  claims  on 
HM  Government,  does  not  reflect  any  credit 
risk  but  is  designed,  as  a  temporary  measure, 
to  be  a  proxy  for  the  significant  element  of 
interest  rate  risk  inherent  in  holdings  of 
longer-term  government  securities.  It  is  the 
intention  of  the  U.S.  authorities  and  the  Bank 
of  England  to  develop  a  more  direct  measure 
of  interest  rate  risk.  Pending  this  further 
work,  it  has  been  agreed  that  government 
securities  with  a  remaining  maturity  of  more 
than  one  year  should  be  weighted  at  25 
percent  (III  9).' 


'  The  Office  of  the  Comptroller  of  the  Currency 
(OCC)  and  the  Federal  Deposit  Insurance 
Corporation  (FDICj  disagreed  with  splitting  such 
secuhlies  according  to  maturity,  even  as  a 
temporary  measure.  Optimally,  an  adjusted  capital 
standard  should  incorporate  an  assessmenl  of  a 
bank's  exposure  to  interest  rate  risk.  Specific  assets, 
however,  do  not  necessarily  expose  a  bank  to 
interest  rate  nsk;  rather,  interest  rate  risk  reflects 
the  relationship  within  the  portfolio  between  the 
interest  rate  structure  of  assets  and  liabilities. 
Isolating  a  single  asset  on  a  bank's  balance  sheet 
and  making  a  maturity  distinction  in  order  to 
incorporate  interest  rate  risk  into  the  capital  ratio  it 
inappropriate  because  it  fails  to  lake  account  of  the 
Interest  rale  exposure  arising  from  other  loans  and 
securities,  off-balance  sheet  activities,  and  a  bank's 
liability  structure.  In  the  light  of  this  concern,  the 
OCC  and  FDIC  recommended  that  banks'  exposures 
to  interest  rate  risk  be  evaluated  case  by  case 
during  examinations,  for  purposes  of  assessing 
capital  adequacy,  and  that  all  U.S.  Treasury 
securities  and  agency  securities  bearing  the  full 
faith  and  credit  of  the  U.S.  Government  be  placed  in 
the  10  percent  risk  category.  The  other  supervisory 
authorities  agree  with  the  logic  that  interest  rate 
risk  should  be  addressed  on  a  portfolio. -rather  than 
an  individual  asset,  basis  but  believe  that  until  such 
risk  can  be  monitored  and  included  in  capital 
adequacy  requirements  in  a  more  systematic 
fashion,  the  proposed  maturity  split  represents  a 
reasonable  interim  step. 
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To  be  consrsteni  wtrfi  ttris  approach),  rfaims 
having  »n  analogotM  iwhire  are  also  fo  be 
v«et|B>hted  at  2S  percent.  Thus,  for  U.S.  banks, 
all  long-tem  daiins  on  U.S.  Covemmeni 
agencies  (tU  9^  all  ciaims  collateraitzed  by 
U.S.  Govemmeat  and  U.S  Government 
agency  debt  or  cash  |IU  lOi  aad  claims 
guaranteed  by  the  U.S.  Covenuaent  or  iU 
agencies  (Til  12)  will  be  assigned  to  the  25 
percent  category.  For  U.K.  banks,  claims 
collatcralired  by  domestic  national 
government  debt  or  cash  (HI  10).  most 
domestic  natiorMil  government  guaranteed 
claims  (111  12)  and  claims  on  U.K.  public 
corporations  and  the  rest  of  the  public  sector 
(III  9)  will  be  weighted  at  25  percent. 

For  U.S.  banks,  all  claims  on  U.& 
Covemment-spoAsorec/  agencies  (that  is, 
agencies  that  are  chartered  or  established  by 
the  Federal  Government  to  carry  out  a  public 
purpose  as  specified  by  the  U.S.  Congress 
and  wlwse  debt  obligations  are  not 
guaranteed  by  the  full  faith  and  credit  of  the 
U.S.  Government)  and  all  claims 
collateralized  by  U.S.  Government-sponsored 
agency  debt  are  assigned  to  the  50  percent 
category  (III  14.  15). 

Although  the  credit  risk  attaching  to  claims 
on  U.K.  local  authorities  is  not  the  same  m 
claims  on  HM  Government,  the  Bank  of 
England  believes  that  they  should  be 
included  in  the  25  percent  category  rather 
than  in  the  50  percent  category  (III  8).  The 
U.S.  authorities  propose  placing  general 
obligation  claims  on  domestic  state  and  local 
governments  in  the  30  percent  category  fill 
16). 

(vi)  Local  currency  clams  on  foreign 
cealrol  goverrmteats  in  foreign  offices.  The 
treatment  of  assets  in  overseas  offices  of 
banks  raises  difficult  conceptual  and 
practical  questions,  it  has  been  agreed 
however,  that  local  currency  claims  on 
foreign  central  governments,  to  the  extent 
funded  by  local  cmrency  liabilities  in  that 
country,  do  not  involve  any  transfer  risk.  A 
25  percent  weight  will  therefore  tie  applied  to 
both  short  and  kuig-tem  claiiDS.  (IU  13) 

(vii)  Multinationol  development 
institutions.  All  direct  clsiins  of  U.&  banks 
on  multinational  development  instrtvtions  iti 
which  the  U.S.  Govemmerri  has  shareholder 
or  contributing  member  status  and,  similarly, 
an  direct  dahns  of  U.K.  banks  on  such 
institutions  in  which  HM  Government  has  th« 
same  status  will  be  given  a  weight  of  50 
percent  This  reflects  ibe  generally  higb 
quakity  of  claims  on  sticb  institutioiis  (Itl  17). 

(viii)  Other  assets.  All  assets  not 
•nentioTied  so  far  wiM  carry  a  100  percent 
veight  (ITI 18. 19.  20,  21.  22).  As  discussed 
earlier,  the  Bank  of  England  also  already 
applies  a  weight  of  100  percent  to  the  net 
open  foreign  exchange  position  (111  23)  and 
will  maintain  this.  The  U.S.  authorities  are 
committed  to  introdocing  a  capit»l 
requirement  for  exchange  rate  risk. 

(c)  Off-Bahnce  Sheet — (i)  General.  The 
U.S.  and  U.K.  banking  snpervisory  authorities 
beHteve  that  all  off-balance  sheet  items  giving 
rise  to  credit  risk  (and  in  additioD.  in  time, 
foreign  exchan^  and  interest  rate  risks) 
should  in  principle  be  included  in  the  risk 
asset  ratio.  The  oUi§Btkais  should  receive 
the  risk  asset  weiglitBig  apf  ropriate  to  the 
individual  obligor.  There  is,  however,  an 


important  and  difficuh  question  relating  fo 
the  size  of  the  exposure  that  should  be 
weighted. 

An  approach  to  off-balance  sheet  items  has 
been  devised  that  endeavors  to  convert  the 
credit  risk  of  each  instrument  into  a  credit 
equivalent  that  can  be  incorporated  into  the 
risk  asset  framework  ontHned  in  this  paper.  It 
is  recognized  that  the  methodology  employed 
will  appear  simple  and  approximate  but  it 
provides  a  logical  and  consistent  basis  for  the 
calculation  of  a  ratio  that  encompasses  both 
on-  and  off-balance  sheet  business. 

Distinctions  are  made  between 
contingencies,  commitments  and  interest  rate 
and  foreign  exchange  rate  contracts  and 
these  are  discussed  separately. 

(ii)  Contingencies/contingent  items. 
Obligations  in  the  form  of  financial 
guarantees  and  equivalents  (for  example, 
standby  letters  of  credit  having  the  character 
of  guarantees  and.  in  the  United  Kingdom, 
acceptances)  effectively  involve  from  the 
date  of  the  assumption  of  the  obligation  the 
same  degree  of  credit  risk  as  outstanding 
loans  (III  24).  There  is  no  action  that  the  bank 
can  take  to  avoid  the  full  credit  risk.  The 
supervisory  authonties.  accordingly,  believe 
that  these  obligations  should  be  regarded  as 
direct  credit  SMbstitutes  and  be  weighted  for 
their  fuH  amount,  that  is.  the  credit 
conversion  factor  is  100  percent  of  the 
principal  amount.  The  risk  asset  weighting  is 
then  determined  by  the  category  of  the 
counterparty  and.  where  appropriate,  the 
maturity. 

Some  contingencies  (TII  25),  notably 
comisercial  letters  of  credit,  performance 
bonds  and  jjerformance-related  standby 
letters  of  credit,  involve  a  lesser  credit  risk. 
The  key  elements  in  this  judgment  are  that 
the  counterparty  has  a  strong  incentive  to 
meet  its  obligations  if  it  wishes  to  remain  in 
business  (thus  giving  these  claims  a 
somewhat  higher  ranking  in  the 
counterparty's  list  of  priorities  than  some 
other  claims):  the  obligations  are  often  (but 
not  invariably)  short-term  in  maturity;  and 
banks  assert  that  the  loss  record  is  favorable. 
To  make  allowance  for  these  favorable 
factors,  it  is  proposed  to  scale  down  the 
nomkial  exposure  by  a  credit  conversion 
factor  of  50  percent,  before  the  exposure  is 
weired  according  to  the  category  of  the 
obligor  (and  where  relevant  maturity) — for 
example,  the  deemed  credit  risk  equivalent  of 
a  commercial  letter  of  credit  of  US$10  million 
would  be  USSS  miUion  which  in  turn  would 
be  weighted  according  to  obligor  and,  in 
some  cases,  maturity. 

Contingencies  such  as  indemnities  for  lost 
share  certificates  and  bill  endorsements  will 
be  excluded  from  the  framework  as  they  do 
not  involve  a  significant  credit  risk. 

(iil)  Commitments.  Whereas  contingencies 
(as  described  above)  involve  the  immediate 
assumption  of  a  credit  risk,  commitments 
generally  reprasent  an  undertaking  fo  assume 
a  credit  risk  in  the  future.  It  is  recognized  that 
this  distinction  is  somewhat  (frfficult  to  make 
at  the  margin  and  that  it  is  the  nature  of  the 
obligation  vrhich  matters  rather  than  the 
name  given  to  the  facility. 

Some  transactions,  for  example,  sale  and 
repurchase  agreements  and  asset  sales  wiUi 
recourse,  may  involve  balance  sheet  entries 


and  as  such  will  attract  a  weighting  for  the 
full  face  value.  Any  other  obligation  or 
transaction  effectively  involving  an 
immediate  credit  exposure  will  be  treated  as 
if  it  were  on  liie  balance  sheet.  Where  an 
obligelion  or  transaction  dearly  has  the  same 
effect  as  a  financial  guarantee  (as,  for 
example,  certain  asset  sales  with  recourse)  it 
will  be  treated  as  such  (ID  26). 

For  all  other  commitments  (III  27),  it  is 
proposed  to  take  account  of  maturity  in 
deterauning  the  credit  conversion  factors.  In 
so  doing,  naturity  to  some  extent  serves  as  a 
proxy  for  i«struaieBt-type.  The  category  of 
exposure  here  giving  rise  to  the  greatest 
concern  is  the  long-term  contract  that  is 
epsivalent  in  effect  to  an  insurance 
arrangement  in  its  underlying  nature,  most 
notably  reroHhng  underwriting  facihties. 
Even  if  material  adverse  change  clauses  are 
included— and  the  supervisory  authorities  do 
not  wish  to  take  any  action  which  will 
discourage  their  use — the  reality  is  that  the 
bank  is  assuming  a  long-term  obligation  to 
provide  credit  if  other  lenders  are  unwilling 
to  do  so.  At  the  other  end  of  the  maturity 
spectnun.  it  is  accepted  that  commitments 
reviewable — and  unconditionally 
cancellabte — at  least  annually  involve  less 
risk  and  tliat  the  credit  conversion  factor 
should  be  much  lower.  While  a  bank  is  at  risk 
from  an  increase  in  credit  exposures  as  a 
result  of  a  higher  than  average  utilization  of 
undrawn  lines,  the  low  credit  conversion 
factor  reflects  the  historical  stabihty  of  the 
undrawn  anosnt  of  these  lines. 

The  conversion  factors  to  be  appHed  to 
these  comtmtments  will,  therefore,  be  set  as 
follows  in  terms  of  Sieir  original  matnrity  (for 
these  purposes  maturity  is  defined  as  the 
earliest  possible  time  at  which  the  bank  may 
unconditionally  cancel  the  commitment); 


One  year  t>r  less - 

Over  one  year  to  five  years.. 
Over  five  years _ 
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For  contingencies  and  commitments,  the 
principal  amount  is  multiplied  by  the 
conversion  factor  and  the  resulting  exposure 
wiD  carry  the  appropriate  weight  for  the 
category  of  the  counterparty  (and  the 
maturity). 

(iv)  Interest  rate  and  foreign  exchange  rote 
related  transactions.  It  is  the  firm  intention  of 
the  U.S.  supervisory  authorities  and  the  Bank 
of  England  to  inclnde  the  credit  eqtnvakent 
exposure  on  intercut  rate  and  foreign 
exchange  rate  related  trtmsactions  in  the  risk 
asset  ratio  as  soon  as  possible  (in  28  and  29). 
The  timii^  of  this  step  is  dependent  on 
reaching  final  agreement  on  a  method  of 
calcnlating  the  credit  exposure.  As  with  other 
off-balance  sheet  transactions,  this  will 
involve  estimating  a  deemed  credit 
equivalent  for  these  instruments  that  would 
be  incorporated  in  the  general  framework  on 
an  obligor  (and.  where  appropriate,  maturity) 
basis. 
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IV.  Primary  Capital  to  Weighted  Risk  Asset 
Ratio 

The  U.S.  and  U.K.  authorities  intend  to  set 
and  publish  an  agreed  minimum  level  of  this 
ratio  to  be  applied  to  all  banks  supervised  by 
them.  In  both  countries  most  institutions  will 
be  expected  to  maintain  their  ratio  at  a  higher 
level.  The  precise  figure  set  for  individual 
banks  will  remain  confidential  and  will  be 
determined  in  light  of  each  institution's 
particular  circumstances,  for  example,  the 
quality  and  diversification  of  assets,  liquidity, 
management,  internal  control  systems  and 
other  relevant  factors.  These  higher  levels 
will  be  determined  as  part  of  the  ongoing 
supervisory  process. 

I.  Components  of  Primary  Capital 

A.  Funds  included  without  limit. 

1.  Common  stock/equity  and  premium 
(United  Kingdom),  surplus  (United  States). 

2.  Retained  earnings  {including  current  year 
earnings). 

3.  Minority  interest  in  consolidated 
subsidiaries. 

4.  General  reserves  for  losses  resulting 
from  charges  to  earnings. 

5.  Hidden  reserves  (comprising  undisclosed 
retained  earnings) — not  applicable  in  United 
Slates,  to  be  phased  out  in  United  Kingdom. 

B.  Funds  included  with  limits — items 
included  in  this  category  must  not  exceed  50 
percent  of  the  total  items  included  in  A  above 
less  intangible  assets. 

l.Pceferred  shares  that: 

(a)  Do  not  mature;  or 

(b)  Mature  on  a  fixed  date  and  have  an 
original  maturity  of  at  least  25  years. 
(Amount  included  in  primary  capita!  would 
be  discounted  for  prudential  purposes  as  the 
instrument  approached  maturity.) 

2.  Subordinated  debt  that: 

(a)  Can  only  be  converted  into  primary 
capital  instruments: 

(b)  Is  available  at  all  times  to  absorb 
losses:  and 

(c)  Provides  that  interest  payments  may  be 
deferred  if  the  issuer  does  not  make  a  profit 
in  the  preceding  period  and/or  pay  dividends 
on  common  and  perpetual  preferred  stock. 

This  is  intended  to  include  perpetual  debt. 

Note— (a)  Existing  mandatory  convertible 
securities  which  do  not  meet  the  criteria  in 
IB2  (for  U.S.  banks)  and  existing  property 
revaluation  reserves  (for  UX  banks)  are  to 
be  "grandfathered." 

(b)  For  bank  holding  companies  in  the 
United  States,  perpetual  debt  issued  by  the 
parent  company  need  not  be  subordinated.  It 
must,  however,  be  unsecured. 

n.  AdjustmenU  to  Capital  for  Prudential 
Purposes 

A.  Deduction  of  all  intangible  assets. 
(Existing  intangibles  currently  allowed  by 
U.S.  regulatory  authorities  will  be 
"grandfathered.") 

B.  Deduction  of  investments  in 
unconsolidated  subsidiaries  and  associated 
companies  including,  but  not  limited  to. 
unconsolidated  joint  ventures.  For  the  United 
States,  this  could  include  certain 
consolidated  subsidiaries  as  determined  by 
U.S.  regulatory  authorities:  for  the  United 
Kingdom  this  also  includes  related  securities 
companies. 


C.  Deduction  of  bank  holdings  of  capital 
instruments  of  other  banking  organizations. 
(In  the  United  States  these  would  be 
monitored  and  deducted  on  a  case-by-case 

basis.) 

III.  Category  of  Risk 
Weight  Given 
0  Percent 

1.  Vault  cash — domestic  and  foreign. 

2.  All  balances  with  and  claims  on 
domestic  central  bank. 

3.  Domestic  national  government 
guaranteed  export  and  ship-building  loans 
(United  Kingdom  only). 

10  Percent 

4.  For  the  United  States,  short-term 
(remaining  maturity  of  one  year  or  less) 
claims  on  the  U.S.  Government  (Treasury) 
and  on  U.S.  Government  agencies  (for  the 
United  States,  national  government  agencies 
are  defined  as  those  agencies  whose  debt 
obligations  are  backed  by  the  full  faith  and 
credit  of  the  U.S.  Government)  For  the  United 
Kingdom,  short-term  (one  year  or  less)  claims 
on  the  United  Kingdom  and  Northern  Ireland 
Governments. 

5.  Short-term  (one  year  or  less)  claims  on 
discount  houses,  gilt-edged  market  makers 
and  Stock  Exchange  money  brokers  (United 
Kingdom  only). 

25  Percent 

6.  Cash  items  in  process  of  collection — 
foreign  and  domestic. 

7.  Short-term  (one  year  or  lesa)  claims  on 
domestic  depository  institutions  and  foreign 
banks. 

8.  All  claims  on  domestic  local  authorities 
(United  Kingdom  only). 

9.  Long  term  (over  one  year)  claims  on 
domestic  national  government  (including,  for 
the  United  Kingdom,  Northern  Ireland)  and 
all  long-term  claims  on  domestic  national 
government  agencies.  For  the  United 
Kingdom,  this  includes  all  claims  on  U.K. 
public  corporations  and  on  the  rest  of  the 
public  sector. 

10.  All  claims  (including  repurchase 
agreements)  fully  collateralized  by  domestic 
national  government  debt  and  (for  the  United 
States)  debt  of  U.S.  Government  agencies. 
Also  all  claims  collateralized  by  cash  on 
deposit  in  the  lending  institution. 

11.  Federal  Reserve  bank  stock  (United 
States  only). 

12.  Portions  of  loans  guaranteed  by 
domestic  national  government  or  (for  the 
United  States)  domestic  national  government 
agencies. 

13.  All  local  currency  claims  on  foreign 
central  governments  to  the  extent  funded  by 
local  currency  liabilities  in  that  foreign 
country. 

SO  Percent 

14.  All  claims  on  domestic  national 
government-sponsored  agencies  (U.S. 
Government-sponsored  agencies  are  defmed 
as  agencies  whose  debt  obligations  are  not 
guaranteed  by  the  full  faith  and  credit  of  the 
U.S.  Government). 

15.  All  claims  (including  repurchase 
agreements)  that  are  fully  collateralized  by 


domestic  national  government-sponsored 
agency  debt  (United  States  only). 

16.  All  general  obligation  claims  on 
domestic  state  and  local  governments  (United 
States  only). 

17.  Claims  on  multinational  development 
institutions  in  which  the  domestic 
government  is  a  shareholder  or  contributing 
member. 

JOO  Percent 

18.  Long-term  (over  one  year)  claims  on 
domestic  depository  institutions  and  foreign 
banks. 

19.  All  claims  on  foreign  governments  other 
than  local  currency  claims  on  foreign  central 
governments  funded  by  local  currency 
liabilities  in  that  foreign  country. 

20.  The  customer  liability  on  acceptances 
outstanding  involving  standard  risk  obligors 
(United  States  only). 

21.  Domestic  state  and  local  government 
revenue  bonds  and  industrial  development 
bonds  (United  States  only). 

22.  All  other  assets. 

23.  Net  open  position  in  foreign  exchange 
(United  Kingdom  only). 

Off  Balance  Sheet  Items 

The  face  amount  of  these  items  would  be 
multiplied  by  the  credit  conversion  factors 
shown  below,  and  the  resulting  amount 
would  be  slotted  in  the  appropriate  risk 
category  depending  upon  the  identity  of  the 
obligor  and  the  maturity  of  the  instrument 
where  appropriate. 

24.  "Direct  credit  substitutes"  (financial 
guarantees  and  standby  letters  of  credit 
serving  the  samepurpose  and.  in  the  United 
Kingdom,  acceptances  outstanding) — 100 
percent  credit  conversion  factor. 

25.  "Trading  contingencies  '  (for  example, 
commercial  lettere  of  credit,  bid  and 
performance  bonds  and  performance  standby 
letters  of  credit) — 50  percent  credit 
conversion  factor. 

26.  Sale  and  repurchase  agreements  and 
asset  sales  with  recourse,  if  not  already 
included  on  the  balance  sheet— 100  percent 
credit  conversion  factor. 

27.  Other  commitments,  for  example 
overdrafts,  revolving  underwriting  facilities 
(for  example,  RUFs/NIFs),  underwriting 
commitments,  commercial  and  consumer 
credit  lines.  The  credit  convereion  factors  are: 
10  percent — one  year  and  less  original 

maturity 
25  percent — over  one  to  five  years  original 

maturity 
50  percent — over  five  years  original  maturity. 

Credit  Conversion  Factor  to  be  Determined 

2S.  Interest  rate  swaps  and  other  interest 
rate  contracts. 
29.  Foreign  exchange  rate  contracts. 

Note — 1.  Maturity  is  defined  as  the  earliest 
possible  time  at  which  the  bank  may 
unconditionally  cancel  the  commitment. 

2.  Certain  off  balance  sheet  obligations,  for 
example,  indemnities  for  lost  share 
certificates  and  bill  endorsements,  or 
"holders  in  due  course"  obligations,  would 
not  be  included  in  capital  adequacy 
requirements. 
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By  Order  of  (be  Board  of  Directors,  Dated 
at  Washington.  DC  this  31st  day  of  March 
1987. 

Federaf  Deposit  Insurance  Corporation 
HoyW  L.  Rohtnami, 
Executive  Secretory. 
(FH  Doc.  Vf-mm  RJed  4-»-B7;  fc45  am] 
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12  CFR  Part  337 

Unsafe  and  Unsound  Banking 
Practices 

AGENCV:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Proposed  Rules. 

summary:  The  FDIC  is  proposing  to 
amend  its  regulations  governing  the 
securities  activities  of  subsidiaries  of 
insured  nonmember  banks  and  the 
afftiiate  relationships  of  insured 
nonmember  banks  with  securities 
companies  by:  (1)  Revising  the  existing 
requirement  that  such  subsidiaries  and 
affiliates  must  use  separate  offices  from 
the  bank  that  share  no  common 
entrance  with  the  bank.  (2)  deleting  the 
prohibition  against  such  subsidiaries 
and  afnUates  sharing  a  coffiHioa  name  ot 
logo  with  the  bank,  and  (3)  estabiishing 
certain  affirmative  disclosure 
requirements  to  the  effect  that 
investments  recommended,  offered  or 
sold  by  or  through  such  subsidiary  or 
affiliate  are  rrot  FDIC  insured  deposits, 
that  the  subsidiary  and  affihate  are 
separate  organizations  from  the  bank, 
and  that  the  obligations  of  the 
subsidiary  and  affiliate  are  not 
obligations  of  the  bank  and  are  not 
guaranteed,  warranted,  or  otherwise 
supported  by  the  bank. 
date:  Comments  mast  be  received  by 
May  11, 1987. 

ADDRESS:  Send  comments  to  Hoyle  L. 
Robinson.  Elxeuctive  Secretary.  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street.  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to, 
and  reviewed  in.  Room  6108  Monday 
through  Friday  between  the  hours  of  8:30 
a jn.  and  5i)0  pjn. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  E.  F.  LeCren.  Senior  Attorney. 
Legal  Division.  (202-898-3730J.  550  17th 
Street,  NW..  Washington.  DC  20429. 
SUPPLEMENTARY  MFORMATKMl-  In 
November  1984  the  Board  of  Directors  of 
the  FDiC  added  section  337.4  to  Part  337 
of  its  regidations  titled  "Unsafe  and 
Unsound  Banking  Practices'*  (12  CFR 
337)  (49  FR  46709.  November  2«,  1984). 
Section  337.4  governs  certain  securities 
activities  of  subsidiaries  of  insured 


nonmember  banks  as  well  as  affiliate 
relationsbips  between  insured 
noamenibex'  banks  and  cotain  types  of 
securities  companies.  The  regulation 
was  adopted  as  a  result  of  a  rulemaking 
procedure  initiated  in  1982  after  the 
Board  of  Directors  issued  a  policy 
statement  concerning  the  applicability 
of  the  Glass-Steagall  Act  [12  U.S.C.  2A 
(Seventh).  78,  377  and  378)  to  affiliates 
and  subsidiaries  of  insured  nonmember 
banks.  (47  FR  36984.  Septeoc^er  3, 1982). 
The  policy  statement  concluded  that  the 
Glass-Steagall  Act  does  not  prohibit 
insured  nonmember  banks  from  being 
affiliated  with  securities  companies  or 
from  establishing  or  acquirijag  a 
securities  subsidiary.  Inasmuch  as  it 
was  also  the  Board  of  Directors' 
conclmioa  that  certain  indirect 
securities  activities  couM  pose  safety 
and  aoondness  and  other  concerns  if 
unregulated,  the  FDIC  sought  comment 
on  the  need  to  adopt  regulations 
governing  such  activities.  The  FDIC 
issued  an  advance  notice  of  proposed 
rulemaking  ia  1982  (47  FR  42141).  a 
proposed  regulation  in  1983  (48  FR 
22155).  and  a  revised  proposied 
regulation  in  1984  (49  FR  18497).  The 
final  regulation  became  effective  on 
December  28, 1984. 

In  general  the  regulation  was  designed 
to  protect  bank  safety  and  soundness,  to 
ensure  the  legal  separateness  of  a  bank 
from  its  securities  subsidiary  or  affiliate, 
and  to  prevent  possible  confusion  on  the 
part  of  the  p«blic  which  could  give  rise 
to  dsims  against  the  deposit  insurance 
fund  and/or  claims  against  the  FDIC  as 
receiver  of  a  closed  bank.  The  FDIC 
sought  to  achieve  these  ends  by,  among 
other  things;  (1)  Prohibiting  the  use  by 
an  insured  nonmember  bank  of  a 
common  name  or  logo  with  its  securities 
subsidiary  or  affiliate  if  that  subsidiary 
or  affiliate  engages  in  securities 
activities  prohibited  to  the  bank  by  the 
Glass-Steagall  Act,  and  (2)  requiring 
that  an  insured  nonmember  bank  be 
physically  separate  and  distinct  in  its 
operations  from  the  operations  of  such  a 
securities  subsidiary  or  affiliate,  this 
separation  to  be  achieved  by  sepwrate 
offices  clearly  identified  as  belonging  to 
the  subsidiary  or  affiliate  that  share  no 
common  entrance  writh  the  bank  except 
for  a  common  outer  lobby  or  common 
corridor.  (Insured  nonmember  banks 
that  had  become  affiliated  with  a 
securities  company  prior  to  December 
28, 1984,  or  whdch  prior  to  that  date 
established  or  acquired  a  securities 
subsidiary,  were  given  antil  December 
28, 1985  to  compfy  with  these  provisions 
of  the  regulation.) 
In  December  1985  the  FDIC  received 


two  petitions  requesting  that  the  FDIC 
reconsider  the  prohibition  on  the  Hse  of 
a  common  name  or  logo  by  a  bank  and 
its  secttrities  affiliate.  The  petitions  were 
fOed  by  MeniU  Lynch  Bank  ft  Trust, 
Princeton,  ?^Jew  Jersey  and  Prudential 
Bank  &  Tmst,  Atlanta,  Georgia.  Both 
petitioners  became  affiliated  with  a 
securities  company  prior  to  December 
2a,  1984.  Prudential  Bank  &  Trust  was 
acquired  by  a  coa4>any  which  was  also 
affiliated  with  a  securities  firm  and 
Merrill  Lynch  Bank  ft  Trust  (whose 
parent  also  owns  a  securities  company) 
was  formed  as  a  newly  incorporated 
bank.  A  third  petition  requesting  that 
the  FDIC  reconsider  the  separate  office/ 
separate  entrance  requirement  for  a 
bank's  subsidiary  was  filed  by 
Washington  Mutual  Savings  Bank, 
Seattle,  Washington.  Washington 
Mutual  Savings  Bank  acquired  a 
securities  subsidiary  prior  to  December 
28. 1984.  The  FDIC  subsequently 
received  several  letters  from  other 
insured  nonmember  banks  which 
supported  the  petitions.  In  order  to 
afford  the  FDtfC  sufficient  opportunity  to 
study  the  petitions,  the  Board  of 
Directors  extended  the  December  28. 
1985  compliance  deadline  with  the 
separate  office/separate  entrance  and 
name  provisions  of  the  regulation  for 
preexisting  aHiliate  and  subsidiary 
relationships  until  )une  30, 19B&  (51  FR 
880,  January  9. 196a). 

At  its  June  16, 1966  Board  of  Directors 
meetmg  the  FDICs  Board  of  Directors 
voted  to  grant  the  petitioners'  request 
for  reconsideration  and  to  solicit 
coinmeaton  whether  or  not  to  retain,  or 
modify  in  aon^  manner,  tlte  prohibition 
on  the  use  of  a  common  name  or  logo 
and  the  separate  office/separate 
entrance  requirement.  The  Board  of 
Dnectors  also  voted  to  extend  the  June 
30, 1986  compliance  deadline  with  these 
provisions  to  December  31, 1986  for 
institutions  with  affiliate  and/or 
subsidiary  relationships  that  predated 
the  effective  date  of  the  regulation.  (51 
FR  23405.  June  27. 1985).  The  compliance 
deadline  was  subsequently  extended 
until  June  30;  1987.  (51  FR  45755. 
December  22, 1986). 

The  FDICs  request  for  comment  with 
respect  to  the  common  name  and  logo 
and  separate  office/separate  entrance 
requirement  was  published  in  the 
Federal  Register  on  August  2a  1986  for  a 
sixty-day  comment  period  which  closed 
on  October  20, 1986.  (51  FR  29658. 
August  20, 1986).  In  publishing  the 
request  for  comments  the  Board  of 
Directors  indicated  that  it  felt  it  was 
appropriate  to  solicit  comment  oo  these 
restrictions  not  only  in  view  of  the 
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issues  raised  by  the  petitions  but  in 
view  of  the  passage  of  nearly  two  years 
since  the  FDIC  last  sought  conuneat  on, 
and  considered  the  propriety  of.  the 
common  name  and  logo  prohibition  and 
the  separate  office/separate  entrance 
requirement. 

The  FDIC  received  38  comments  in 
response  to  the  August  1986  publication. 
A  summary  of  those  comments  is  set 
forth  below. 

Overall  Conunent  Summary 

Of  the  38  comments,  7  urged  the  FCHC 
to  make  no  change*  in  either  the 
common  name  prohibition  or  the 
separate  office  requirement.  In  brief, 
these  commentors  expressed  the  opinion 
that  (1)  The  use  of  a  common  name  or 
logo  by  a  bank  and  its  securities 
subsidiary  or  affiliate  and  the  sharing  of 
office  space  by  a  bank  and  its  securities 
subsichary  or  affiliate  is  deceptive  and 
blurs  the  deposit  insurance  issue,  (2) 
disciosure  is  not  sufficioit  to  avoid 
depositor  confusion,  and  (3)  deleting  the 
existing  restrictions  would  only  serve  to 
encourage  the  proliferation  of  nont>ank 
banks,  the  existence  of  which  poses 
unfair  competition  to  full  service  banks. 

The  remaining  31  coaunents 
unanimously  agreed  that  the  FDIC 
should  eliminate  the  prohibition  on  the 
use  of  a  common  name  or  logo.  N4ost  of 
these  comments  in  him  recommended 
that  if  the  FDIC  still  has  concenis  about 
public  confusion,  a  disclosufe 
requirement  could  be  adopted.  The 
disclosure  suggestions  included  (1) 
Prohibiting  a  subsidiary  or  affiliate  from 
advertising  or  in  any  way  indicating  that 
the  bank  and  the  subsidiary  or  affiliate 
are  the  same  entity,  (2)  requiring  that  the 
products  sold  by  the  subsidiary  or 
affiliate  bear  on  their  face  a  deposit 
insurance  disclaimer.  (3)  requiring 
specific  affirmative,  periodic  disclosures 
that  the  subsidiary,  the  affiliate,  and  the 
bank  are  separate  organizations  and 
that  the  products  sold  by  the  subsidiary 
or  affiliate  are  not  insured  deposits,  (4) 
requiring  that  the  subsidiary  or  affiliate 
provide  customers  with  a  written 
deposit  insurance  disclaimer  at  the 
inception  of  the  customer  relationship, 
and  (5)  prohibiting  any  misleading 
holding-out  by  the  bank,  its  subsidiary, 
or  affiliate. 

The  disclosure  approach  was  uiged  as 
a  more  effective  means  than  the 
common  name  prohibition  of  achieving 
the  FDICs  goals  as  well  as  one  that  did 
not  add  costs  or  impede  the  use  of  a 
valuable  asset,  the  goodwill  attached  to 
a  company's  name.  Several  commentors 
pointed  to  the  FDICs  policy  statement 
on  the  sale  of  retail  repos  (46  FR  49197. 
October  1981)  and  §  329.10(bK3)(i)  of 
FDICs  regulations  (12  CFR 


329.10(bH3)(i))  as  an  example  of 
instances  in  which  the  FDIC  found 
disclosure  sufficient  to  avoid  depositor 
confusion.  (Section  329.10(b)(3)(i),  now 
rescinded,  provided  that  then  existing 
interest  rate  restrictions  did  not  apply  to 
certain  obligations  other  than  deposits, 
if,  among  other  things,  the  obligations 
bore  on  their  face  in  bold  type  a 
statement  that  the  obligation  was  not  an 
insured  deposit)  It  was  also  suggested, 
as  an  alternative  to  plaoog  a  disclosure 
requirement  in  the  regulation,  that  a 
policy  statement  oould  be  issued 
reminding  banks  and  their  subsidiaries 
or  affiliates  of  the  need  to  adequately 
disclose  the  nature  of  the  products  sold 
and  whether  or  not  they  are  insured  by 
the  FDIC. 

Some  comments  indicated  that  even  if 
the  common  name  prohibition  was 
eliminated  no  further  disclosure 
requirement  would  be  necessary 
because:  (1)  Subsections  337.4(c)(6}  and 
337.4(a)(2){ix)  of  the  regulation  already 
require  the  bank  and  its  subsidiary  or 
affiliate  to  operate  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  that  the  two 
organizations  are  separate  and  that  the 
obligations,  etc.  of  the  subsidiary  and/ or 
a^iliate  are  not  insured  deposits.  (2)  the 
federal  securities  laws.  NASD  rules,  and 
state  securities  laws  provide  sufficient 
protection  against  depositor  confusion, 
and  (3)  existing  federal  law  makes  it  a 
criminal  offense  for  a  corporation  to 
misrepresent  that  its  obligations,  etc.  are 
FDIC  insured  when  they  are  not.  (16 
U.S.C.  709). 

On  the  issue  of  depositor  confusion 
the  FDIC  specifically  sought  comment 
from  banks,  their  securities  subsidiaries, 
and  affiliates  as  to  what  the  experiences 
of  these  institutions  had  been  over  the 
past  two  years.  In  response  thereto 
several  comments  were  received  from 
banks  that  have  shared  a  common  or 
similar  name  with  a  securities  affiliate 
for  some  time  (Merrill  Lynch  Bank  & 
Trust,  Prudential  Bank  &  Trust  E.F. 
Hutton  Bank.  Dreyfus  Consumer  Bank. 
Resources  Industrial  Bank,  and  Leumi 
Bank  &  Trust)  all  of  which  indicated  that 
they  have  not  experienced  any 
confusion  between  insured  deposits 
offered  by  the  bank  and  uninsured 
investment  products  offered  by  their 
affiliates. 

The  FDIC  also  sought  comments  on 
whether  or  not  other  restrictions,  such 
as  restrictions  on  cross  selling,  should 
be  imposed  if  the  common  name 
prohibition  was  deleted  from  the 
regulation.  The  comments  responding 
thereto  were  overwhelmingly  opposed 
to  any  limitation  on  cross  selling.  Cross 
selling  was  described  as  a  method  to 


improve  a  bank's  competitive  posinon 
and  to  increase  the  stability  of  its 
earnings.  To  ban  cross  seDing,  continued 
the  comments,  would  merely  increase 
marketing  costs  and  deprive  consumers 
of  convenience.  It  would  also  be 
contrary  to  the  trend  in  financial 
services  delivery  to  provide  multiple 
services  in  one  location.  These 
commentors  indicated  that  absent  fraud 
or  abuse,  cross  selling  was  a  positive 
marketing  tool.  Furthermore,  existing 
restrictions  in  section  337.4(el  of  the 
regulation  governing  transactions 
between  the  bank  and  its  affiliate  and 
subsidiary  were  sufficient  to  guard 
against  abuse.  Lastly,  it  was  stated  that 
a  ban  on  cross  selling  would  put  banks 
with  a  securities  affiliate  or  subsidiary 
at  a  disadvantage  vis-a-vis  banks  that 
enter  into  contractual  arrangements 
with  non-affiliates. 

Insofar  as  the  separate  office/ 
separate  entrance  requirement  is 
concerned,  the  remaining  31  comments 
were  equally  unanimous  in  urging  the 
FDIC  to  eliminate  or  modify  this 
restriction.  The  most  commonly 
suggested  modfication  was  that  the 
FDIC  should  permit  the  use  of  clearly 
distinguishable  ofRce  space.  One 
comment  suggested  permitting  the  use  of 
partitions,  railings,  or  planters  and 
another  specifically  suggested  that  the 
FDIC  return  to  the  language  originally 
proposed  by  the  staff  for  the  Board  of 
Directors'  consideration  in  November, 
1984  [i.e.,  separate  offices  or  office  space 
clearly  demarcated  as  belonging  to  the 
subsidiary  or  affiliate).  These 
commentors  all  felt  that  disclosure 
would  adequately  address  any  depositor 
confusion  concerns  that  the  FDIC  might 
have. 

Specific  Objections  Raised  in 
Connection  with  Common  Name 
ProtnbitioD 

1.  The  prohibition  is  illogical  and 
contrary  to  good  business  practice; 

2.  Ilie  use  of  a  common  name  does 
not  lead  to  public  confusion.  Customer 
confusion  arises  from  misinformation 
and/or  fraudulent  conduct: 

3.  The  use  of  a  common  name  has  no 
relationship  to  safety  and  soundness 
and  will  not  result  without  more,  in  a 
piercing  of  the  corporate  veil; 

4.  The  prohibition  increases  marketing 
and  other  costs.  This  decreases  profits 
which  itself  poses  a  safety  and 
soundness  problem,  and  deters  de  novo 
entry; 

5.  Use  of  a  common  name  will  aid 
banks  in  their  competition  with 
unregulated  providers  of  financial 
services: 
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6.  The  prohibition  impairs  the  use  of  a 
valuable  asset  (name  recognition  is  an 
important  factor  in  market  penetration) 
and  constitutes  an  unwarranted  taking 
of  properly; 

7.  The  FDIC  has  no  authority  to 
adversely  affect  the  use  of  a  name. 
Federal  law  on  trade  mark  and  trade 
name  confers  a  property  right  and  the 
authority  to  affect  that  right,  if  any.  is 
lodged  with  the  Patent  and  Trademark 
Office: 

8.  Having  the  same  or  a  similar  name 
serves  an  important  purpose,  i.e., 
informs  customers  of  the  quality  of 
services  and  alerts  customers  to 
possible  conflicts  of  interest  and  tying 
which  they  will  then  be  in  a  position  to 
guard  against.  "People  will  perceive 
their  own  best  interest-if  only  they  are 
well  enough  informed,  and  .  .  .  the-  •  . 
means  to  that  end  is  to  open  channels  of 
communication,  rather  than  to  close 
them."  Central  Hudson  Gas  and  Electric 
Corporation  v.  Public  Service 
Commission  of  New  York,  425  U.S.  748, 
770  (1976). 

9.  The  name  prohibition  is  an  unlawful 
restriction  on  commercial  speech.  This 
comment  cited  a  July  1, 1986  Supreme 
Court  Opinion  involving  a  ban  on 
advertising  by  gambling  casinos 
adopted  by  Puerto  Rico  Posadas  de 
Puerto  Rico  Associates  v.  Tourism 
Company  of  Puerto  Rico,  92  L.  Ed.  2d. 
266  (1986).  Citing  the  rule  established  by 
an  earlier  case,  the  Court  indicated  that 
commercial  speech  is  afforded  limited 
first  amendment  protection  provided  it 
concerns  a  lawful  activity  and  is  not 
fraudulent  or  misleading.  If  the 
commercial  speech  falls  within  this 
category,  then  the  speech  may  only  be 
restricted  if  the  government  interest  in 
doing  so  is  substantial,  the  restrictions 
directly  advance  the  government's 
asserted  interest,  and  the  restrictions 
are  no  more  extensive  than  necessary  to 
serve  that  interest.  The  commentor 
asserted  that  the  name  prohibition  does 
not  meet  this  test  as  less  restrictive 
means  [i.e..  disclosures)  more  effectively 
meet  the  FDIC's  goals. 

10.  Having  a  common  element  in  the 
name  of  a  bank  and  its  securities 
subsidiary  or  affiliate  only  fosters  public 
recognition.  The  juxtaposition  of  the 
word  "bank"  and  the  word  "securities" 
in  the  two  titles  will  suffice  to 
distinguish  the  identities  of  the  two 
entities; 

11.  A  logo  is  only  a  pictorial  method  of 
disclosing  affiliation.  As  the  regulation 
currently  permits  such  disclosure,  the 
ban  on  the  use  of  a  common  logo  is 
inappropriate; 

12.  Bank  holding  companies,  their 
bank  and  nonbank  subsidiaries  and 
banks  and  their  discount  brokerage 


subsidiaries  and/or  affiliates  are  not 
prohibited  from  using  common  names. 
These  is  no  reason  for  a  different  rule 
for  securities  companies  that  engage  in 
other  types  of  securities  activities. 

Specific  Objections  Raised  in 
Connection  with  Separate  Office/ 
Separate  Entrance  Requirement. 

1.  The  requirement  only  serves  to  add 
expense,  deter  de  novo  entry,  and  result 
in  the  loss  of  walk-in  trade; 

2.  The  requirement  hampers 
convenience  and  one-stop  shopping  and 
thus  is  anti-competitive.  (The  financial 
services  market  is  moving  toward 
integrated  delivery  of  services  and 
prohibiting  the  use  of  shared  space  puts 
banks  and  their  securities  subsidiaries 
and  affiliates  at  a  competitive 
disadvantage.); 

'  "S.-Tle.rec^uirement  bears  no 
i^^ionship  (o'^-piergin^  of  the 
corpotate  v6il;  '  ■    ~  . 

4.  A  bank  should  be  able^e  make  the' 
best  of  its  existing  branch  facilities; 

5.  INVEST,  a  broker-dealer  which 
offers  investment  advisory  and 
brokerage  services  in  bank  and  S&L 
branch  offices,  has  done  so  for  several 
years  without  separate  offices  and 
without  evidence  of  confusion; 

6.  The  separate  office/separate 
entrance  requirement  is  more  restrictive 
than  is  necessary.  While  it  is  important 
for  tht  securities  services  to  be 
distinguishable,  this  can  be  achieved  by 
less  restrictive  means  [i.e.,  signs, 
partitions,  dividers,  railings,  or  planters); 

7.  If  the  FDIC  feels  that  there  would 
still  be  a  risk  of  customer  confusion  if 
the  requirement  is  liberalized,  the  FDIC 
could  adopt  disclosure  requirements 
which  would  adequately  assure  against 
such  confusion; 

8.  The  prohibition  on  shared  space 
puts  banks  at  a  competitive 
disadvantage  with  banks  that  can  offer 
securities  services  of  nonaffiliates 
through  their  branch  offices  without  any 
similar  requirements; 

9.  The  interaction  with  a  customer  is  a 
more  significant  factor  in  generating 
confusion  than  the  use  of  shared  offices. 

In  oonsideration  of  the  foregoing,  and 
for  the  reasons  set  out  below,  the  FDIC 
has  determined  to  propose  to  amend 
section  337.4  by:  (1)  Revising  the 
separate  office-separate  entrance 
requirement.  (2)  deleting  the  prohibition 
on  the  use  of  a  common  name  or  logo, 
and  (8)  establishing  certain  affirmative 
disclosure  requirements. 

Discussion 

It  was  the  FDIC's  intention  in 
adopting  both  the  prohibition  on  the  use 
of  a  common  name  or  logo  and  the 
separate  office/separate  entrance 


requirement  (as  well  as  the  other 
requirements  with  respect  to  I 

subsidiaries  and  affiliates)  to  address 
three  concerns:  (1)  Safety  and 
soundness  (the  FDIC  wants  to  ensure 
that  the  bank  is  independent  and  j 

operated  in  a  manner  consistent  with 
safe  and  sound  banking  practices):  (2) 
protection  of  the  insurance  fund  (the 
FDIC  wants  to  avoid  claims  against  the 
bank  arising  out  of  the  public's 
misperception  as  to  with  whom  it  is 
dealing  and  in  what  capacity):  and  (3) 
compliance  with  section  21  of  the  Glass- 
Steagall  Act  (12  U.S.C.  378)  which 
prohibits  securities  companies  from       I 
taking  deposits  and  banks  from 
engaging  in  certain  securities  activities. 
The  FDIC  continues  to  believe  that  the 
common  name  prohibition  and  the 
separate  office/separate  entrance 
requirement  are  consistent  with  the 
FDIC's  authority  and  supportable  as  a 
matter  of  law.  "The  FDIC  has  determined, 
however,  upon  careful  reconsideration 
that  itsGOOcerns  articulated  above  can 
be  addressed  in  a  less  burdensome   '■  ---. 
manner  without  jeopardizing  the  FDIC's- 
goals. 

In  the  case  of  the  separate  office/ 
separate  entrance  requirement,  the  FDIC 
is  satisfied  by  the  experience  of  , 

Washington  Mutual  Savings  Bank. 
Seattle,  Washington  that  neither  a 
separate  entrance  nor  strict  adherence 
to  separate  offices  is  neqessary  to 
prevent  public  confusion  or  to  avoid  a 
piercing  of  the  corporate  veil  provided 
that:  (1)  The  space  utilized  by  the 
securities  company  is  physically 
segregated  in  some  manner  and 
prominendy  identified  as  belonging  to 
the  securities  company  and  not  the 
bank,  and  (2)  the  customers  are 
informed  in  writing  that  their 
investments  are  not  FDIC  insured 
deposits,  are  not  obligations  of  the  bank, 
and  are  not  otherwise  supported  by  the 
bank. 

Washington  Mutual  Savings  Bank 
acquired  a  full  service  brokerage  firm  in 
1982  which  has  operated  since  that  time 
out  of  the  bank's  branch  offices  utilizing 
segregated  office  space  clearly 
identified  as  belonging  to  the  subsidiary 
The  subsidiary's  customers  are  given 
detailed  cBsclosures:  (1)  Explaining  the 
lack  of  FDIC  insurance  coverage  for  the 
securities  investments,  and  (2) 
explaining  that  the  subsidiary  is  a 
separate  organization  from  the  bank. 
According  to  the  bank's  comment,  the 
subsidiary  has  processed  more  than 
130,000  investment  transactions  since  it 
began  operating  in  the  bank's  branches 
during  which  time  not  one  customer  has 
complained  that  he  or  she  purchased  a 
security  believing  it  to  be  FDIC  insured. 
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In  view  thereof,  and  coaimenmtrate  with 
the  commentB  which  ai^gue  that 
maintaining  the  current  physical 
separation  requirement  adds  additional 
expense,  deters  de  novo  entry,  and 
lessens  the  ability  of  banks  to  compete 
with  other  financial  services  providers 
who  can  offer  their  customers  the 
convenience  of  one-stop  shopping,  the 
FDIC  has  determined  to  propose  a  more 
flexible  physical  separation  standard 
that  would  be  coupled  with  affirmative 
disclosure.  (The  disclosure 
requirements,  discussed  in  detail  below, 
apply  whether  or  not  the  bank  and  its 
subsidiary  or  affiliate  share  offices.) 

In  the  case  of  the  prohibition  on  the 
use  of  a  common  name  or  logo,  the  FDIC 
has  taken  note  of  the  experience  of 
several  banks  that  have  operated  for.  in 
some  cases,  several  years  while  using 
the  same  name  or  a  similar  name  to  that 
of  their  securities  company  affiliates. 
These  banks  commented  that  they  have 
not  experienced  any  evidence  of 
customer  confusion  arising  from  the  use 
of  a  similar  name  to  that  of  their 
affiliate.  In  addition,  the  FDIC  notes  that 
several  events  since  the  adoption  of  the 
common  name  prohibition  have 
demonstrated  that  the  absence  of  a 
comnoon  name  and  logo  has  not 
prevented  customer  confidence  from 
being  shaken  in  a  depository  institution 
in  the  event  of  adverse  disclosures 
concerning  the  depository  institution's 
subsidiary  or  affiliate.  For  example, 
publicity  concerning  Equity  Programs 
Investment  Corp.  ("EPIC"),  a  subsidiary 
of  Community  Savings  and  Loan 
Association.  Bethesda,  Maryland, 
played  a  pari  in  precipitating  a  run  on 
the  savings  and  loan  association. 
Although  the  FDIC  continues  to  believe 
that  a  common  name  or  logo  can 
exacerbate  a  difficult  situation,  the  FDIC 
anticipates  that  the  transaction  and 
other  restrictions  buih  into  section  337.4 
should  generally  prevent  such  situations 
from  arising.  In  view  thereof,  the 
incremental  protection  provided  by  a 
different  name  does  not  appear  to 
outweigh  the  costs  associated  therewith 
as  the  same  protection  can  be  provided 
by  less  burdensome  means.  Le., 
disclosure. 

The  FDIC's  primary  concern  in 
connection  with  a  common  name  or  logo 
is  customer  confusion  and  possible 
claims  against  the  deposit  insurance 
fund  or  the  FDIC  as  receiver.  Those 
concerns  are  more  directly  addressed  by 
adopting  a  number  of  affirmative 
disclosures  requirements.  (Several 
comments  pointed  out  that  the  absence 
of  a  common  name  would  not 
necessarily  prevent  customers  from 
being  confused  about  deposit  tnsitfance 


depending  upon  the  raanner  in  wtech  the 
bank  and  its  subsidiary  or  affiliate 
market  their  respective  services  and  the 
manner  in  which  direct  customer 
contact  is  handled.)  In  abort,  customer 
disclosures  and  certain  restrictions  with 
respect  to  advertisements  shoold  inform 
the  public  with  whom  they  are  dealing 
and  in  what  capacity.  Furthermore,  in 
terms  of  a  piercing  of  the  corporate  veil, 
if  the  remaining  requirements  as  to 
separateness  are  met  and  absent  fraud, 
written  disclosures  should  adequately 
protect  against  the  bank  being  held 
liable  on  the  obligations  of  its  subsidiary 
or  affiliate.  Accordingly,  the  FDIC  has 
determined  to  propose  to  eliminate  the 
prohibition  on  the  use  of  a  common 
name  or  logo  by  a  bank  and  its 
subsidiary  or  affiliate  and  substitute  in 
lieu  thereof  a  system  of  disclosures.  This 
would  be  accomplished  by  deleting 
§§  337.4(a)(2)(iii)  and  337.4(c)(5)  and 
footnotes  5  and  8  which  accompany  the 
relevant  texl. 

Physical  Separation  Requirement 

The  regulation  currently  requires  that 
the  bank's  securities  subsidiary  and 
affiliate  by  physically  separate  and 
distinct  from  the  operation  of  the  bank. 
(See  §  337.4(a)(2)(ii)  and  §  337.4(c)(2)). 
Footnote  4  and  footnote  7  to  the 
regulation  respectively  indicate  that  the 
subsidiary  and  the  affihate  must  have 
separate  offices  that  share  no  common 
entrance  with  the  bank  provided, 
however,  that  access  to  the  subsidiary's 
or  the  affiliate's  offices  and  access  to 
the  bank's  offices  may  be  through  a 
common  outer  lobby  or  common 
corridor.  The  proposed  amendments 
would  leave  untouched  the  language  of 
§§  337.4(a)(2)(ii)  and  337.4(c)(2)  but 
would  revise  footnotes  4  and  7  to 
provide  as  follows:  "If  the  subsidiary 
(affiliate]  conducts  business  in  the  same 
location  in  which  the  bank  conducts 
business,  the  subsidiary  (affiliate)  must 
utilize  physically  separate  offices  or 
office  space  from  that  used  by  the  bank. 
Such  offices  or  office  space  must  be 
clearly  and  prominently  identified  as 
belonging  to  the  subsidiary  [affiliate] 
and  not  the  bank." 

It  is  the  FDIC's  intent  by  proposing 
this  amendment  to  establish  a  more 
flexible  physical  separation  requirement 
than  that  presently  required  by  the 
regulation,  i.e..  one  which  leaves  the 
decision  as  to  how  to  physically 
segregate  the  operations  of  the 
subsidiary  or  affiliate  from  the 
operations  of  the  bank  to  the  institution 
itself.  The  FDIC  wishes  to  stress, 
however,  that  actual  physical 
segregation  must  be  achieved.  It  is  the 
FDIC's  present  opinion  that  signs, 
simple  decor  differences  (e.g„  a  different 


color  scheme  or  siyie  o:  lumiturej  ana 
other  types  of  distinctions  whidi 
provide  at  best  miitimal  differentiation 
[e.g.,  badges  on  sales  representatives) 
will  not  satisfy  the  physical  separation 
requirement.  With  this  in  mind,  the  FDIC 
invites  comment  on  whether  or  not  the 
regulation  should  specify  what  is 
necessary  to  achieve  physical 
separation  or  whether  the  FDIC  should 
adopt  the  proposed  language,  enforce 
the  regulation  on  a  case-by-case  basis, 
and  eventually  adopt  one  or  more 
interpretive  rulings  pursuant  to  section 
337.4  based  upon  agency  experience  if 
comphance  has  been  unsatisfactory. 

Any  subsidiary  that  is  required  to  be  a 
bona  fide  subsidiary,  and  any  affiliate 
subject  to  the  restriction  of  section 
337.4(c).  will  be  able  to  take  advantage 
of  the  revised  physical  separation 
requirement.  Such  subsidiaries  and 
affiliates  will  also  be  required  to  make  a 
number  of  disclosures  to  their  customers 
and  in  their  advertisements.  (See 
discussion  below.)  The  disclosure 
requirements  would  be  accomplished  by 
adding  a  new  footnote  to  paragraphs 
337.4(a)(2)(ix)  and  337.4(cM6)  which 
respectively  set  forth  the  requirement 
that  the  bank's  subsidiary  [affiliate] 
conduct  business  in  a  manner  so  as  to 
inform  prospective  and  existing 
customers  that  the  subsidiary  [affiliate] 
is  a  separate  entity  from  the  bank  and 
that  the  investments,  for  which  the  bank 
is  not  responsible,  are  not  FDIC  insured 
deposits.  As  the  affirmative  disclosure 
requirements  clarify  that  written 
disclosures  given  at  certain  specified 
times  are  necessary  in  order  to  comply 
with  the  above,  the  disclosure 
requirements  are  applicable  regardless 
of  whether  or  not  the  bank  and  the 
subsidiary  or  affiliate  share  offices. 

Disclosure  Requirements 

The  proposed  amendments  add  a 
number  of  disclosure  requirements 
applicable  to  customer  dealings  as  well 
as  to  the  advertisenwnt  of  services. 
Tliese  requirements  not  only  serve  as  a 
substitute  for  the  ban  on  the  use  of  a 
common  name  or  logo  but  will,  as  stated 
above,  apply  equally  in  the  case  of  any 
subsidiary  that  is  required  to  be  a  bona 
fide  subsidiary,  and  any  affiliate  that 
engages  in  securities  activities  of  the 
type  prohibited  to  a  bank  under  the 
Glass-Steagall  Act.  regardless  of 
whether  or  not  the  bank  and  the 
subsidiary,  or  the  bank  and  the  affiliate, 
share  offices  or,  with  two  exceptions, 
share  a  common  name  or  logo. 

The  disclosure  requirements  and 
advertising  restrictions  would  be 
accomplished  by  adding  a  new  footnote 
to  section  337.4(a)(2Kix)  (to  be 
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redesignated  as  (a)(2)(viii))  and  by 
revising  footnote  9  to  section  337.4(c)(6) 
(to  be  redesignated  as  (c)(5))  and 
footnote  8  respectively).  Section 
337.4(a){2)(ix)  and  section  337.4(c)(6) 
provide  that  in  order  to  be  a  bona  fide 
subsidiary  (or  for  the  affiliate 
relationship  to  be  permissible)  the 
subsidiary  (or  affiliate)  must  conduct 
business  pursuant  to  independent 
policies  and  procedures  designed  to 
inform  customers  and  prospective 
customers  that  the  subsidiary  (or 
affiliate)  is  a  separate  organization  from 
the  bank  and  that  investments 
recommended,  offered  or  sold  by  or 
through  the  subsidiary  (or  affiliate)  are 
not  bank  deposits,  are  not  insured  by 
the  FDIC,  are  not  guaranteed  by  the 
bank,  and  are  not  otherwise  obligations 
of  the  bank.  Footnote  6  and  8  as  added 
by  the  proposal  will  clarify  that  this 
language  requires,  but  is  not  necessarily 
limited  to  requiring  the  following 
affirmative  disclosures;  (1)  The 
subsidiary  or  affiliate  must  provide  to 
each  customer  or  prospective  customer 
a  written  disclosure  indicating  that  the 
subsidiary  or  affiliate  is  a  separate 
organization  from  the  bank  and  that  any 
investments  recommended,  offered  or 
sold  by  or  through  the  subsidiary  or 
affiliate  are  not  obligations  of  the  bank 
are  not  FDIC  insured  deposits  and  are 
not  guaranteed,  or  otherwise  supported, 
by  the  bank;  (2)  in  the  case  of  any 
advertisements,  promotions, 
solicitafions,  or  the  like  which  jointly 
promote  or  discuss  the  services  or 
products  of  the  bank  and  the  subsidiary 
or  affiliate,  the  advertisement, 
promotion  etc.,  must  clearly  and 
prominently  contain  the  same  disclosure 
as  above;  (3)  if  the  bank  and  its 
subsidiary  or  affiliate  have  the  same  or 
a  similar  name,  all  written 
communications  with  the  bank's 
customers  by  the  subsidiary  or  affiliate, 
be  they  direct  or  indirect,  must  carry  the 
same  clear  and  prominent  disclosure; 
and  (4)  if  the  bank's  subsidiary  or 
affiliate  recommends,  offers,  or  sells  any 
investment  instrument  that  is 
denominated  with  the  same  or  a  similar 
name  to  that  shared  by  the  bank  and  its 
subsidiary  or  affiliate,  the  above 
disclosure  must  be  made. 

The  item  (1)  disclosure  must  be  given 
when  the  customer  relationship  is 
established  prior  to  the  subsidiary  or 
affiliate  executing  or  otherwise  entering 
into  any  transaction  with,  or  on  behalf 
of,  the  customer.  The  deposit  insurance 
disclaimer  is  not  required  if  the 
instruments  that  are  recommend, 
offered,  or  sold  are  in  fact  FDIC  insured 
deposits.  This  disclosure  is  a  one-time 
disclosure.  The  item  (1)  disclosure  must 


be  given  to  customers  whose 
relationship  with  the  subsidiary  or 
affiliate  was  established  prior  to  the 
effective  date  of  the  amendment. 
Disclosure  to  such  customers  must  occur 
at  the  time  of  the  customer's  first 
transaction  with  the  subsidiary  or 
affiliate  after  the  disclosure  requirement 
becomes  effective. 

Insured  nonmember  banks  are 
required  under  12  U.S.C.  1828(a)  to 
include  in  their  advertisements  a 
statement  to  the  effect  that  their 
deposits  are  FDIC  insured  except  in 
instances  in  which  the  FDIC  has 
exempted  advertisements  which  do  not 
relate  to  deposits  or  when  it  is 
impractical  to  include  such  a  statement 
therein.  Section  328.2(c)  of  the  FDIC's 
regulations  (12  CFR  328.2(c))  currently 
provides  that  an  insured  bank  is  not 
required  to  use  the  FDIC  official 
advertising  statement  if  it  is  advertising 
bankii^  services  jointly  with  an 
uninsured  institution  or  advertising 
securities  services.  The  existing 
regulation,  however,  does  not  prohibit 
the  bank  from  doing  so.  An 
advertisement  which  jointly  promotes  or 
discusses  banking  services  and  the 
securities  services  of  a  subsidiary  or 
affiliate  can  mislead  the  public, 
especially  if  the  advertisement  indicates 
that  the  bank  is  FDIC  insured  and 
especially  if  the  bank  and  its  subsidiary 
or  affibate  share  the  same  or  a  similar 
name.  The  FDIC  is  therefore  proposing 
that  all  such  joint  advertisements  carry 
a  disclaimer  with  regard  to  deposit 
insurance  and  clearly  indicate  that  the 
bank  and  the  subsidiary  or  affiliate  are 
separate  organizations.  We  emphasize 
that  this  disclosure,  as  well  as  the  one- 
time disclosure  required  when  a 
custonDer  relationship  is  established, 
applies  regardless  of  whether  or  not  the 
bank  and  its  subsidiary  or  affiliate  share 
offices  or  a  similar  name. 

As  any  communication  with  the 
bank's  customers  by  the  subsidiary  or 
affiliate  could  mislead  those  customers 
if  the  bank  and  its  affiliate  or  subsidiary 
have  the  same  or  a  similar  name,  it  is 
proposed  that  these  communications 
carry  the  deposit  insurance  disclaimer 
as  well  as  the  other  information 
described  above.  For  example,  if  the 
bank's  subsidiary  places  a  flier  or  some 
other  type  of  written  promotion, 
annoncement  of  services  or  investment 
opportunities,  or  the  like,  in  bank 
statements  mailed  to  the  bank's 
depositors,  or  directly  sends  such 
promotions  to  customers  named  on  the 
bank's  customer  list,  the  promotions 
must  disclose  that  the  instruments  are 
not  FDIC  insured  deposits,  that  the 
subsidiary  is  a  separate  organization 


from  the  bank,  and  that  the  obligations 
of  the  subsidiary  are  not  obligations  of 
the  bank.  Promotions  to  the  general 
public  [e.g.  newspaper,  magazine,  or 
television  advertisements)  do  not 
require  such  disclosures  (even  if  the 
subsidiary  or  affiliate  have  a  similar 
name  to  that  of  the  bank)  provided  that 
such  advertisements  do  not  jointly 
promote  the  services  of  the  bank.  While 
such  general  promotions  are  potentially 
confusing  if  the  bank  and  the  affiliate  or 
subsidiary  have  the  same  or  a  similar 
name,  anyone  initiating  a  customer 
relationship  with  the  subsidiary  or 
affiliate  as  a  result  of  the  general 
promotion  will  receive  a  written 
disclosure  disclaiming  deposit  insurance 
coverage,  etc.  at  the  inception  of  the 
customer  relationship.  (We  specifically 
invite  comment  on  whether  or  not  this 
disclosure  requirement  should  apply 
regardless  of  whether  the  bank  and  its 
subsidiary  or  affiliate  share  a  similar 
name.) 

The  above  disclosures  must  also  be 
made  whenever  an  affiliate  or 
subsidiary  of  the  bank  recommends, 
offers,  or  sells  any  investment 
instrument  that  is  denominated  with  the 
same  name  or  a  name  similar  to  that 
shared  by  the  bank  and  its  subsidiary  or 
affiliate.  For  example  if  the  bank  is 
named  ABC  Bank  &  Trust  and  its 
securities  affiliate  is  ABC  Securities 
Company,  if  the  affiliate  sells  shares  in 
the  ABC  mutual  funds,  the  disclosure 
would  have  to  be  given  to  the  customers 
who  purchased  the  shares  in  the  mutual 
fund.  The  disclosure  would  have  to  be 
given  prior  to  the  execution  of  the  trade. 
(We  invite  comment  on  whether  or  not 
this  disclosure  requirement  should  apply 
when  the  investment  instrumenc  is 
denominated  with  a  name  similar  to  the 
bank's  name  regardless  of  whether  or 
not  that  name  is  shared  by  the 
subsidiary  or  affiliate.) 

It  is  the  FDIC's  intent  to  generally  use 
the  following  rules  in  determining 
whether  a  bank  and  its  subsidiary  or 
affiliate  have  a  similar  name.  Any  two 
names  that  share  one  or  more  of  the 
same  words  or  initials  (other  than 
commonly  used  business  terms  or 
abbreviations)  will  be  considered  to  be 
similar  and  will  thus  trigger  disclosure. 
The  use  by  a  bank  and  its  affiliate  or 
subsidiary  as  a  name  of  an  acronym 
publicly  associated  with  the  other  will 
trigger  disclosure.  If  any  two  names  in 
question  differ  only  slightly  in  spelling 
or  wording,  the  two  names  will  be 
considered  to  be  similar  and  thus  trigger 
disclosure. 

In  addition  to  inviting  comment  on  the 
items  specified  above,  the  FDIC  invites 
comment  on  whether  or  not  the 
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regulation  should  sel  forth  the  specific 
text  which  must  be  used  to  accomplish 
disclosure  and  if  so.  precisely  how  that 
text  should  read.  We  invite  comments 
on  whether  or  not  the  FDIC  should 
require  that  customer  disclosures  be 
given  in  conjunction  with  every 
securities  transaction  entered  into  by 
the  bank's  subsidiary  or  affiliate  (in  all 
cases?  or  only  if  the  bank  and  the 
subsidiary  or  affiliate  have  the  same  or 
a  similar  name?).  Lastly,  we  specifically 
invite  comments  addressing  the  timing 
of  the  disclosures,  the  burdens  attendant 
to  the  disclosures  as  proposed, 
alternatives  to  the  proposed 
amendments,  comments  on  whether  or 
not  the  proposed  amendments  will 
adequately  protect  banks,  and 
comments  on  whether  the  regulation 
should  require  that  the  subsidiary  or 
affiliate  obtain  the  customer's  signature 
on  the  disclosures  which  would  then  be 
retained  and  perhaps  periodically 
updated. 

Paperwork  Reduction/Regulatory 
Flexibility  Act  Analysis 

The  Paperwork  Reduction  Act  (44 
U.S.C.  501  et.  seq.]  is  inapplicable  to  the 
proposed  amendments  as  they  neither 
establish  any  recordkeeping  or 
collection  of  information  requirement 
nor  amend  any  such  existing 
requirement. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.]  the  FDlC's  Board  of  Directors 
hereby  certifies  that  the  proposed 
amendments,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  FDIC's 
Board  of  Directors  bases  its  conclusion 
on  the  belief  that  the  proposed 
amendments  will  reduce  the  costs  (both 
monetary  and  competitive)  that  are 
associated  with  the  existing  prohibitions 
on  the  use  of  a  common  name  or  logo 
and  the  requirement  for  separate  offices 
that  share  no  common  entrance.  For  this 
reason  the  Board  of  Directors 
anticipates  that  the  effect  of  the 
amendments  would  be  beneficial  rather 
than  adverse.  Furthermore,  small 
entities  are  generally  expected  to  share 
the  benefits  of  the  amendments  along 
with  larger  institutions. 

List  of  Subjects  in  12  CFR  PART  337 

Banks,  banking,  securities.  State 
nommember  banks. 

In  consideration  of  the  foregoing,  the 
FDIC  proposes  to  amend  Part  337  of 
Title  12  of  the  Code  of  Federal 
Pegulations  as  follows: 


PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  citation  for  Part  337 
continues  to  read  as  follows: 

Authority:  Sec.  6,  64  Stat.  876. 12  U.S.C. 
1816:  sec.  8(a).  section  2[8(a)]  of  the  Act  of 
September  21. 1950  (Pub.  L.  No.  797;  64  Stat. 
879).  effective  September  21. 1950.  as 
amended  by  section  204  of  title  II  of  the  Act 
of  October  16. 1966  (Pub.  L  No.  89-695:  80 
Stat.  1054),  effective  October  16, 1966;  section 
6(c)(14)  of  the  Act  of  September  17. 1978  (Pub. 
L.  No.  95-369:  92  Stat.  618),  effective 
September  17. 1978;  and  section  113(g)  of  title 
I  of  the  Act  of  October  15, 1982  (Pub.  L.  No. 
97-320;  96  Stat.  1473  and  1474),  effective 
October  15. 1982;  12  U.S.C.  1818(a):  sec.  8(b), 
section  2|8(b)]  of  the  Act  of  September  21, 
1950  (Pub.  L.  No.  797),  as  added  by  section 
202  of  title  II  of  the  Act  of  October  16, 1966 
(Pub.  L.  No.  89-695:  80  Stat.  1046).  as 
amended  by  section  110  of  title  I  of  the  Act  of 
October  28. 1974  (Pub.  L.  No.  93-495;  88  Stat. 
1506);  section  11  of  the  Act  of  September  17, 
1978  (Pub.  L.  No.  95-369;  92  Slat.  624); 
sections  107(a)(1)  and  107(b)  of  title  I  of  the 
Act  of  November  10, 1978  (Pub.  L.  No.  95-630; 
92  Stat.  3649  and  3653);  and  sections  404(c), 
425(b)  and  425(c)  of  title  IV  of  the  Act  of 
October  15. 1982  (Pub.  L.  No.  97-320;  96  Stat. 
1512  and  1524).  12  U.S.C.  1818(b);  sec.  9,  64 
Stat.  881-882, 12  U.S.C.  1819;  sec.  18(j)(2).  92 
Slat.  3664, 12  U.S.C.  1828(j)(2),  sec.  422,  96 
Stat.  1469  (Pub.  L.  No.  97-320);  sec.  n(a), 
section  2|ll(a))  of  the  Act  of  September  21. 
1950  (Pub.  L.  No.  797;  64  Stat.  884)).  effective 
September  21. 1950.  as  amended  by  section 
301(c)  of  title  III  of  the  Act  of  October  16. 1966 
(Pub.  L.  No.  8»-695:  80  Stat.  1055).  effective 
October  16, 1966;  section  7(a)(3)  of  title  I  of 
the  Act  of  December  23, 1969  (Pub.  L.  No.  91- 
151;  83  Stat.  375)  effective  December  23, 1969; 
sections  101(a)(3)  and  102(a)(3)  of  title  I  of  the 
Act  of  October  28, 1974  (Pub.  L.  No.  93-495;  88 
Stat.  1500  and  1502),  effective  November  27, 
1974;  section  1401(a)  of  title  XIV  of  the  Act  of 
November  10, 1978  (Pub.  L.  No.  95-630;  92 
Slat.  3712).  effective  March  10, 1979;  section 
323  of  title  III  of  the  Act  of  December  21, 1979 
(Pub.  L.  No.  96-153;  93  Stat.  1120);  section  308 
of  title  III  of  the  Act  of  March  31. 1980  (Pub.  L. 
No.  96-221;  94  Stat.  147),  effective  March  31, 
1980:  and  section  103  of  title  I  of  the  Act  of 
December  26, 1981  (Pub.  L.  No.  97-110;  95 
Slat.  1514),  effective  December  26, 1981;  sec. 
11(f).  section  2[ll(f))  of  the  Act  of  September 
21, 1950  (Pub.  L.  No.  797;  64  Stat.  885), 
effective  September  21, 1950.  as  amended  by 
section  6(c)(20)  of  the  Act  of  September  17. 
1978  (Pub.  L  No.  95-369:  92  Stat.  619). 
effective  September  17, 1978, 12  U.S.C. 
1821(f). 

2.  It  is  proposed  that  footnote  4  to 
§  337.4(a)(2)(ii)  be  revised  to  read  as 
follows: 

*  If  the  subsidiary  conducts  business  in  the 
same  location  in  which  the  bank  conducts 
business,  the  subsidiary  must  utilize 
physically  separate  offices  or  office  space 
from  that  used  by  the  bank.  Such  offices  or 
office  space  must  be  clearly  and  prominently 
identified  so  as  to  distinguish  the  subsidiary 
from  the  bank. 


§337.4    (Amended] 

3.  It  is  proposed  that  §  337.4(a)(2)  be 
amended  by  removing  paragraph  (iii) 
and  footnote  5  to  paragraph  (iii),  by 
redesignating  paragraphs  (iv),  (v),  (vi). 
(vii).  (viii)  and  (ix)  as  paragraphs  (iii), 
(iv).  (v).  (vi),  (vii)  and  (viii)  respectively 
and  by  redesignating  footnote  6  as 
footnote  5. 

4.  It  is  proposed  that  §  337.4(a)(2)  be 
amended  by  adding  footnote  6  to  the 
end  of  newly  redesignated  paragraph 
(viii)  to  read  as  follows: 

"  This  provision  requires,  but  is  not 
necessarily  limited  to  requiring,  the  following: 
(1)  the  subsidiary  must  provide  each 
customer  or  prospective  customer  a  written 
disclosure  indicating  that  the  subsidiary  is  a 
separate  organization  from  the  bank,  that  any 
investments  recommended,  offered  or  sold  by 
or  through  the  subsidiary  are  not  FDIC 
insured  deposits  unless  otherwise  so 
indicated,  and  that  the  obligations  of  the 
subsidiary  are  not  obligations  of  the  bank 
and  are  not  guaranteed,  or  otherwise 
supported,  by  the  bank.  Disclosure  must  be 
given  at  the  inception  of  the  customer 
relationship  prior  to  the  subsidiary  executing 
or  otherwise  entering  into  any  transaction 
with,  or  on  behalf  of.  the  customer  Any 
customer  of  the  subsidiary  who  established 
that  relationship  prior  to  (insert  effective  dale 
of  the  amendment)  must  be  given  the  above 
disclosure  at  the  time  of  the  customer's  first 
transaction  with  the  subsidiary  after  [insert 
effective  date  of  the  amendment);  (2)  any 
advertisements,  solicitations,  promotions  or 
similar  communications  with  customers  or 
prospective  customers  which  jointly  promote 
or  discuss  the  services  or  products  of  the 
subsidiary  and  the  bank  must  clearly  and 
prominently  state  that  the  subsidiary  and  the 
bank  are  separate  organizations,  that  the 
investments  recommended,  offered,  or  sold 
by  or  through  the  subsidiary  are  not  FDIC 
insured  deposits  unless  otherwise  so 
indicated,  and  that  the  obligations  of  the 
subsidiary  are  not  obligations  of  the  bank 
and  are  not  guaranteed,  or  otherwise 
supported,  by  the  bank:  (3)  if  the  bank  has  the 
same  name  or  a  similar  name  to  that  of  its 
subsidiary,  all  written  communications  with 
the  bank's  customers  by  the  subsidiary,  either 
directly  or  indirectly  through  the  bank,  must 
clearly  and  prominently  indicate  that  the 
subsidiary  is  a  separate  organization  from  the 
bank,  that  the  investments  recommended, 
offered  or  sold  by  or  through  the  subsidiary 
are  not  FDIC  insured  deposits  unless 
otherwise  so  indicated,  and  that  the 
obligations  of  the  subsidiary  are  not 
obligations  of  the  bank  and  are  not 
guaranteed,  or  otherwise  supported,  by  the 
bank:  and  (4)  the  above  disclosure  must  be 
given  if  the  bank's  subsidiary  recommends, 
offers,  or  sells  any  investment  instrument 
that  is  denominated  with  the  same  name  or  a 
name  similar  to  that  shared  by  the  bank  and 
its  subsidiary.  Disclosure  must  be  given  prior 
to  the  execution  of  the  trade. 

5.  It  is  proposed  that  footnote  7  to 
§  337.4(c)(1)  be  revised  to  read  as 
follows: 
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^  If  the  bank  conducts  business  in  the  same 
location  in  which  the  affiliate  conducts 
business,  the  bank  must  utilize  physically 
separate  offices  or  office  space  from  that 
used  by  the  affiliate.  Such  offices  or  office 
space  must  be  clearly  and  prominently 
identified  so  as  to  distinguish  the  bank  from 
the  affiliate. 

6.  It  is  proposed  that  §  337.4  be 
amended  by  removing  from  §  337.4(c) 
paragraph  (5)  and  footnote  8  to 
paragraph  (5],  by  redesignating 
paragraph  (6)  as  paragraph  (5).  by 
redesignating  footnote  9  as  footnote  8 
and  adding  it  to  the  end  of  newly 
redesignated  paragraph  (5),  by 
redesignating  footnotes  (10),  (11)  and 
(12)  as  (9),  (10)  and  (11)  respectively, 
and  by  revising  newly  redesignated 
footnote  8  to  read  as  follows: 

*  This  provision  requires,  but  is  not 
necessarily  limited  to  requiring,  the  following: 
(1)  The  affiliate  must  provide  to  each 
customer  or  prospective  customer  a  written 
disclosure  indicating  that  the  affiliate  is  a 
separate  organization  from  the  bank,  that  any 
investments  recommended,  offered  or  sold  by 
or  through  the  affiliate  are  not  FDiC  insured 
deposits  unless  otherwise  so  indicated,  and 
that  the  obligations  of  the  affiliate  are  not 
obligations  of  the  bank  and  are  not 
guaranteed,  or  otherwise  supported,  by  the 
bank.  Disclosure  must  t>e  given  at  the 
inception  of  the  customer  relationship  prior  to 
the  affiliate  executing  or  otherwise  entering 
into  any  transaction  with,  or  on  the  behalf  of, 
the  customer.  Any  customer  of  the  affiliate 
who  established  that  relationship  prior  to 
(insert  effective  date  of  the  amendment]  must 
be  given  the  above  disclosure  at  the  time  of 
the  customer's  first  transaction  with  the 
affiliate  after  [insert  effective  date  of  the 
amendment]:  (2)  any  advertisements, 
solicitations,  promotions  or  similar 
communications  with  customers  or 
prospective  customers  which  jointly  promote 
or  discuss  the  services  or  products  of  the 
affiliate  and  the  bank  must  clearly  and 
prominently  state  that  the  affiliate  and  the 
bank  are  separate  organizations,  that  the 
investments  recommended,  offered,  or  sold 
by  or  through  the  affiliate  are  not  FDIC 
insured  depiosits  unless  otherwise  so 
indicated,  and  that  the  obligations  of  the 
affiliate  are  not  obligations  of  the  bank  and 
are  not  guaranteed,  or  otherwise  supported, 
by  the  bank:  (3)  if  the  bank  has  the  same 
name  or  a  similar  name  to  its  affiliate,  all 
written  communications  with  the  bank's 
customers  by  the  affiliate,  either  directly  or 
indirectly  through  the  bank,  must  dearly  and 
prominently  indicate  that  the  affiliate  is  a 
separate  organization  from  the  bank,  that  the 
investments  recommended,  offered  or  sold  by 
or  through  the  affiliate  are  not  FDIC  insured 
deposits  unless  otherwise  so  indicated,  and 
that  the  obligations  of  the  affiliate  are  not 
obligations  of  the  bank  and  are  not 
guaranteed,  otherwise  supported,  by  the 
bank;  and  (4)  the  above  disclosures  must  be 
given  if  the  bank's  affiliate  recommends, 
offers,  or  sells  any  investment  instrument 
that  is  denominated  with  the  same  name  or  a 
name  similar  to  that  shared  by  the  bank  and 


its  affiliate.  Disclosure  must  be  given  prior  to 
the  execution  of  the  trade. 

By  Otder  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  31st  day  of 
March.  1987. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-7866  Filed  4-«-«7;  8:45  am) 

BtLLINQ  COOe  8714-«t-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

15CFRPart7 

National  Bureau  of  Startdards 

15  CFR  Part  280 

(Docket  No.  70219-7019] 

National  Voluntary  Laboratory 
Accreditation  Program 

agency:  National  Bureau  of  Standards, 

Commerce. 

ACnOK  Proposed  rule. 

summary:  The  National  Bureau  of 
Standards  proposes  to  revise  the 
National  Voluntary  Laboratory 
Accreditation  (NVLAP)  procedures  (15 
CFR  Part  7)  in  three  ways.  First,  the 
concept  of  laboratory  Accreditation 
F*rograins  (LAPs)  within  the  larger 
framework  of  NVLAP  is  proposed  to  be 
eliminated.  This  will  allow  NVLAP  to 
offer  accreditation  to  laboratories  in  the 
most  cost  effective  manner,  be  it  product 
testing  accreditation  or  field  of  testing 
accreditation,  resulting  in  lower  costs  to 
the  NVLAP  program  and  to  individual 
laboratories  seeking  accreditation. 
Second,  the  National  Laboratory 
Accreditation  Advisory  Committee 
(NLAAC)  is  proposed  to  be  eliminated. 
Advice  and  guidance  of  NLAAC  were 
vital  to  NVLAP  during  the  early  years  of 
its  development.  After  ten  successful 
years  of  operation,  however,  NVLAP  no 
longer  requires  the  expertise  originally 
provided  by  the  Committee. 

Third,  the  NVLAP  procedures  are 
proposed  to  be  redesignated  as  Part  280 
of  title  15  of  the  Code  of  Federal 
Regulations  (CFR),  thus  making  their 
placement  within  the  CFR  consistent 
with  the  location  of  the  NVLAP  Program 
within  the  National  Bureau  of 
Standards. 

date:  Comments  on  the  proposed 
revision  must  be  received  by  June  8, 
1987. 

ADDRESS:  Comments  on  the  proposed 
revision  should  be  mailed  to  Harvey 
Berg^.  Manager,  Laboratory 
Accreditation,  ADMIN  A531,  National 


Bureau  of  Standards,  Caithersburg.  MD 
20899. 

FOR  FURTHtR  INFORMATION  CONTACT. 

Harvey  Better.  (301)  975^017. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  procedures  for  the  National 
Voluntary  Laboratory  Program 
(NVLAP).  were  first  published  in  the 
Federal  Register  on  February  25, 1976 
(41  FR  8163-8168).  Since  then,  the 
NVLAP  procedures  have  been  amended 
five  times:  On  March  9, 1979.  to  institute 
optional  procedures  for  use  by  Federal 
agencies  (designated  Part  7b    44  FR 
12982-12990);  on  April  25, 1979,  to 
institute  optional  procedures  for  use  by 
qualified  private  sector  organizations 
(designated  Part  7c— 44  FR  24274-24282); 
on  April  21, 1980,  to  permit  inclusion  of 
additional  relevant  standards  and  test 
methods  in  a  laboratory  accreditation 
program  (LAP)  established  under 
NVLAP  procedures  (45  FR  26993-26994); 
on  July  17, 1981,  to  add  accreditation 
criteria  to  the  NVLAP  procedures  and  to 
replace  separate  criteria  committees 
with  one  NVLAP  advisory  committee  (46 
FR  37029-37040);  and  on  November  8, 
1984,  to  update  and  streamline  the 
procedures  by  consolidating  Parts  7a,  7b 
and  7c  into  a  new  Part  7.  The  NVLAP 
procedures  presenUy  appear  as  Part  7  of 
title  15  of  the  Code  of  Federal 
Regulations. 

There  are  three  major  reasons  for         ' 
revising  the  NVLAP  procedures.  First, 
the  concept  of  Laboratory  Accreditation 
Programs  (LAPs)  within  the  larger 
framework  of  NVLAP  is  eliminated.  A 
given  LAP  offers  a  "menu"  of  test 
methods  related  to  a  specific  product  or 
service  from  which  a  laboratory  may 
select  any  number  for  accreditation. 
While  the  range  of  NVLAP  activities 
remained  small,  the  establishment  of 
LAPs  were  a  convenient  administrative 
mechanism  for  offering  accreditation  to 
laboratories  with  limited  needs  and 
interest.  As  the  NVLAP  program  has 
expanded,  however,  LAPs  have  become 
increasingly  cumbersome.  Laboratories 
seeking  accreditation  for  a  specific  field 
of  testing  must  apply  for  accreditation  in 
all  LAPs  applicable  to  the  products  they 
test,  and  must  pay  separate  fees  for 
each  LAP.  Eliminating  the  concept  of 
LAPs  will  allow  NVLAP  to  offer 
accreditation  to  laboratories  in  the  most 
cost  effective  manner,  be  it  product 
testing  accreditation  or  field  of  testing 
accreditation.  The  result  will  be  lower 
costs  to  the  NVLAP  program  and  to 
individual  laboratories  seeking 
accreditation.  The  second  reason  for 
revising  the  NVLAP  procedures  is  to 
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eliminate  provisions  for  a  National 
Laboratory  Accreditation  Advisory 
Committee  (NLAAC).  Advice  and 
guidance  of  NLAAC  were  vital  to 
NVLAP  during  the  early  years  of  its 
development.  After  ten  successful  years 
of  operation,  however,  NVLAP  no  longer 
requires  the  advice  originally  provided 
by  the  Committee.  The  third  reason  for 
revising  the  NVLAP  procedures  is  to 
redesignate  them  as  Part  280  of  title  15 
of  the  Code  of  Federal  Regulations 
(CFR),  thus  making  their  placement 
within  the  CFR  consistent  with  the 
location  of  the  NVLAP  Program  within 
the  National  Bureau  of  Standards. 

Description  of  Proposed  Changes 

Elimination  of  LAP  Concept 

Subpart  B  of  the  NVLAP  procedures 
are  revised  throughout  to  eliminate 
references  to  Laboratory  Accreditation 
Programs  (LAPs).  Other  conforming 
changes  are  made  as  appropriate.  The 
effect  of  these  changes  is  to  eliminate 
the  LAP  structure  in  NVLAP's  process  of 
determining  what  accreditations  to  offer 
to  testing  laboratories. 

Elimination  of  National  Laboratory 
Accreditation  Advisory  Committee 

Section  7.5  of  the  present  NVLAP 
procedures,  which  pertains  to  the 
establishment  and  functions  of  a 
National  Laboratory  Accreditation 
Advisory  Committee  (NLAAC).  is 
removed  in  its  entirety.  In  addition,  the 
definition  contained  in  section  7.4  of 
"Advisory  Committee"  is  deleted.  The 
effect  of  these  changes  is  to  remove  all 
references  to  NLAAC  from  the 
procedures. 

Redesignation  as  Part  280 

Part  7  of  title  15  of  the  Code  of  Federal 
Regulations  is  redesignated  as  Part  280 
of  the  same  title.  In  addition,  old 
sections  7.6  and  7.7  are  redesignated  as 
new  sections  280.5  and  280.6,  thus 
eliminating  the  gap  in  numbering  caused 
by  the  removal  of  the  old  section  7.5 
pertaining  to  the  National  Laboratory 
Accreditation  Advisory  Committee. 
Other  conforming  changes  are  made 
where  appropriate. 

Request  for  Comments 

Persons  interested  in  commenting  on 
this  proposed  revision  to  the  NVLAP 
procedures  contained  in  15  CFR  Part  7 
are  requested  to  submit  their  comments 
by  June  8. 1987  to  Harvey  Berger. 
Manager.  Laboratory  Accreditation, 
ADMIN  A531.  National  Bureau  of 
Standards.  Gaithersburg,  MD  20899. 

All  written  comments  furnished  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 


available  for  inspection  and  copying  in 
the  Department's  Central  Reference  and 
Records  Inspection  Facility,  Herbert 
Hoover  Building,  Room  6628, 14th  Street 
between  E  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

Classification 

The  NVLAP  procedures  are  rules  set 
out  under  title  15  of  the  Code  of  Federal 
Regulations  (CFR)  for  administering  this 
voluntary  program.  These  procedures 
have  been  included  in  the  CFR  so  that 
all  affected  parties  have  a  widely 
distributed  public  source  for  how  the 
program  operates  and  for  determining 
laboratory  accreditation  requirements. 
Users  of  accredited  laboratories  may 
then  know  the  requirements  that  the 
laboratories  have  met  in  demonstrating 
competence. 

This  document  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291  because  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  for  any  group,  nor  will  it  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets.  The 
General  Counsel  has  certified  to  the 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  this  rule, 
if  promulgated,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
requiring  a  flexibility  analysis  under  the 
Regulatory  Flexibility  Act.  This  is 
because  the  program  that  will  operate 
under  this  rule.  NVLAP.  is  entirely 
voluntary  for  the  participating 
laboratories,  and  does  not  have  a 
substantial  economic  effect  upon  those 
laboratories  that  do  choose  to 
participate.  It  is  not  a  major  federal 
action  requiring  an  environmental 
assessment  under  the  National 
Environmental  Policy  Act.  The 
information  collection  requirements 
contained  in  the  NVLAP  procedures 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  and  have 
been  assigned  OMB  control  number 
0652-0003. 

List  of  Subjects  in  15  CFR  Parts  7  and 
280 

Laboratories.  National  Bureau  of 
Standards.  Measurement  standards. 
Voluntary  standards. 


Dated:  March  25. 1987. 

D.  Bruce  Merrirield. 

Assistant  Secretary  for  Productivity. 
Technology  and  Innovation. 

Dated:  April  12, 1967. 
Ernest  Ambler, 
Director,  National  Bureau  of  Standards. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Title  15  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  7-4  REDESIGNATED  AS  PART 
280] 

1.  Part  7  is  redesignated  as  Part  280. 
PART  280— [AMENDED] 

2.  The  authority  citation  for  Part  280  is 
revised  to  read  as  follows: 

Authority:  Sec.  2,  31  Stat.  1449,  as  amended 
(15  U.S.C.  272);  15  U.S.C.  275a:  Reorg.  Plan 
No.  3  of  1946,  Part  VI. 

3.  Subpart  A  is  amended  as  follows: 

A.  Section  280.1  is  revised  to  read  as 
follows: 

§  280.1    Purpose. 

The  purpose  of  Part  280  is  to  set  out 
procedures  under  which  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  will  function. 

B.  Section  280.2  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  280.2    Description  and  goals  of  NVLAP. 

(a)  NVLAP  is  a  system  for  accrediting 
testing  laboratories  found  competent  to 
perform  specific  tests  or  types  of  tests. 
Competence  is  defined  as  the  ability  of  a 
laboratory  to  meet  the  NVLAP 
conditions  (Section  280.32)  and  to 
conform  to  the  criteria  (Section  280.33) 
as  tailored  and  interpreted  for  test 
methods,  types  of  test  methods, 
products,  services,  or  standards  for 
which  the  laboratory  seeks 
accreditation. 
•        *        *        *        • 

(c)  NVLAP  offers  accreditation 
programs  on  the  basis  of  requests  and 
demonstrated  need.  The  specific  test 
methods,  types  of  test  methods, 
products,  services,  or  standards  must  be 
requested.  The  Director  of  the  National 
Bureau  of  Standards  (NBS)  does  not 
unilaterally  propose  or  decide  the  scope 
of  accreditation.  Communication  with 
other  laboratory  accreditation  systems 
is  fostered  to  encourage  development  of 
common  criteria  and  approaches  to 
accreditation  and  to  promote  the 
domestic,  foreign,  and  international 
acceptance  of  test  data  produced  by  the 
accredited  laboratories. 
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C.  Section  280.3  is  revised  to  read  as 
follows: 

§  280.3    Layout  of  procedures. 

Subpart  A  describes  considerations 
which  relate  in  general  to  all  aspects  of 
NVLAP.  Subpart  B  describes  how 
technical  areas  for  accreditation  are 
requested,  developed  and  announced. 
Subpart  C  describes  procedures  for 
accrediting  laboratories.  Subpart  D  sets 
out  the  conditions  and  criteria  for 
NVLAP  accreditation. 

D.  Section  280.4  is  revised  to  read  as 
follows: 

§280.4    Definitions. 

Accreditation  criteria  means  a  set  of 
requirements  used  by  an  accrediting 
body  which  a  laboratory  must  meet  to 
be  accredited. 

Director  ofNBS  means  the  Director  of 
the  National  Bureau  of  Standards  or 
designee. 

Director  of  OPSP  means  the  Director 
of  the  NBS  Office  of  Products  Standards 
Policy  or  designee. 

Laboratory  accreditation  is  a  formal 
recognition  that  a  testing  laboratory  is 
competent  to  carry  out  specific  tests  or 
types  of  tests. 

Laboratory  assessment  means  the  on- 
site  examination  of  a  testing  laboratory 
to  evaluate  its  compliance  with 
specified  criteria. 

NBS  means  the  National  Bureau  of 
Standards. 

NVLAP  means  the  National  Voluntary 
Laboratory  Accreditation  Program. 

OPSP  means  the  NBS  Office  of 
Product  Standards  Policy. 

Person  means  associations, 
companies,  corporations,  educational 
institutions,  firms,  government  agencies 
at  the  federal,  state  and  local  level, 
partnerships,  and  societies — as  well  as 
divisions  thereof — and  individuals. 

Product  means  a  type  or  a  category  of 
manufactured  goods,  constructions, 
installations,  and  natural  and  processed 
materials,  or  those  associated  services 
whose  characterization,  classification, 
or  functional  performance  is  specified 
by  standards  or  test  methods. 

Proficiency  testing  means  methods  of 
checking  laboratory  testing  performance 
by  means  of  interlaboratory  tests. 

Testing  laboratory  is  a  laboratory 
which  measures,  examines,  tests, 
calibrates  or  otherwise  determines  the 
characteristics  or  performance  of 
products. 

Traceability  of  the  accuracy  of 
measuring  instruments  is  a  documented 
chain  of  comparison  connecting  the 
accuracy  of  a  measuring  instrument  to 
other  measuring  instruments  of  higher 
accuracy  and  ultimately  to  a  primary 
standard. 


§280.S    [Removed] 

E.  Section  280.5  is  removed  in  its 

entirety. 

§  280.5    [  Redesignated  from  §  280.6] 

F.  Section  280.6  is  redesignated  as 
§  280.5. 

§  280.6    [Redesignated  from  S  280.7] 

G.  Section  280.7  is  redesignated  as 
§280.6. 

4.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Offering  Accreditation 

280.11  Requesting  news  areas  for 
aocreditation. 

280.12  Determination  of  need. 

280.13  Request  from  a  government  agency. 

280.14  Request  from  a  private  sector 
oi^anization. 

280.15  Development  of  technical 
requirements. 

280.16  Coordination  with  federal  agencies. 

280.17  Announcing  availability  of 
aocreditation. 

280.18  Adding  test  methods. 

280.19  Termination  of  accreditation 
activities. 

Subpart  B — Offering  Accreditation 

§  280.1 1    Requesting  new  areaa  for 
accreditation. 

(a)  Any  person  may  request  the 
Director  of  NBS  to  begin  offering 
accreditation  to  testing  laboratories  for 
any  specific  test  methods,  types  of  test 
methods,  products,  services,  or 
standards  which  are  not  presently  being 
offered  for  accreditation  by  NVLAP. 

(b)  Each  request  must  be  in  writing 
and  should  include: 

(1)  The  scope  of  the  proposed  new 
accreditation,  in  terms  of  test  methods, 
products,  testing  services  or  standards 
proposed  for  accreditation. 

(2)  Specific  identification  of  the 
applicable  standards  and  test  methods 
including  appropriate  designations,  and 
the  organizations  or  standards  writing 
bodies  having  responsibility  for  them; 

(3)  A  statement  of  need  including: 
(i)  Technical  and  economic  reasons 

why  the  public  interest  would  be  served 
by  offering  the  new  accreditation; 

(ii)  Evidence  of  a  national  need  to 
accredit  testing  laboratories  for  the 
specific  scope  beyond  that  served  by  an 
existing  laboratory  accreditation 
program  in  the  public  or  private  sector; 

(iii}  An  estimate  of  the  number  of 
laboratories  that  may  seek 
accreditation;  and 

(iv)  An  estimate  of  the  number  and 
nature  of  the  users  of  such  laboratories; 
and 

(4)  A  statement  of  the  extent  to  which 
the  requestor  is  willing  to  support 
developmental  aspects  of  the  proposed 


accreditation  with  funding  and/or 
persormel. 

(c)  The  Director  of  OPSP  may  request    | 
clarification  of  the  information  required 
by  paragraph  (b)  of  this  section. 

(d)  Before  making  a  determination  in 
response  to  a  request  under  paragraph 
(a)  of  this  section,  the  Director  of  NBS 
shall  publish  a  Federal  Register  notice  of 
the  receipt  of  the  request  if  the  request 
complies  with  the  requirements  of 
paragraph  (b)  of  this  section.  This  notice 
will: 

(1)  Describe  the  scope  of  the  proposed 
new  accreditation; 

(2)  Indicate  how  to  obtain  a  copy  of 
the  request;  and 

(3)  State  that  anyone  may  submit 
comments  on  the  need  for  the  proposed 
accreditation  to  the  Director  of  OPSP 
within  60  days  of  the  date  of  the  notice. 

§  280.12    Determination  of  need. 

(a)  The  Director  of  NBS  shall  offer 
accreditation  on  the  basis  of  need. 
Government  agencies  and  private  sector 
organizations  may  establish  the  need  by 
using  §§  280.13  and  280.14. 

(b)  After  receipt  of  a  request  under 
section  280.11,  the  Director  of  NBS  shall 
analyze  it  to  determine  if  a  need  exists 
for  the  requested  accreditation.  In 
making  this  determination,  the  Director 
of  NBS  shall  consider  the  following: 

(1)  The  needs  and  scope  of  the  initial 
request; 

(2)  The  needs  and  scope  of  the  user 
population; 

(3)  The  nature  and  content  of  other 
relevant  public  and  private  sector 
laboratory  accreditation  programs; 

(4)  Compatibility  with  the  criteria 
referenced  in  Section  280.33; 

(5)  The  importance  of  the  requested 
accreditation  to  commerce,  consumer 
well-being,  or  the  pubUc  health  and 
safety; 

(6)  The  economic  and  technical 
feasibility  of  accrediting  testing 
laboratories  for  the  test  methods,  types 
of  test  methods,  products,  services,  or 
standards  requested;  and 

(7)  Recommendations  from  written 
comments  for  altering  the  scope  of  the 
request  by  adding  or  deleting  test 
methods,  types  of  test  methods, 
products,  services  or  standards. 

(c)  If  the  Director  of  NBS  decides  that 
a  need  has  been  demonstrated,  and  if 
resources  are  available,  the  Director  of 
OPSP  shall  notify  interested  persons  of 
the  decision  to  offer  the  requested 
accreditation. 

(d)  If  the  Director  of  NBS  concludes 
that  there  is  a  need  for  accreditation  but 
there  are  no  resources  for  development, 
the  Director  of  OPSP  shall  notify  the 
requestor  and  other  interested  persons  . 
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of  the  decision  not  to  proceed  until 
resources  become  available. 

(e)  If  the  Director  of  NBS  decides  that 
a  need  for  a  requested  new 
accreditation  has  not  been 
demonstrated,  the  Director  of  OPSP 
shall  notify  the  requestor  and  other 
interested  persons  of  the  decision  and 
the  reasons  not  to  proceed. 

§28ai3    RequMt  (roifi  a  govemnMnt 
agency. 

(a)  Any  federal,  state  or  local  agency 
responsible  for  regulatory  or  public 
service  programs  established  under 
statute  or  code,  which  has  determined  a 
need  to  accredit  testing  laboratories 
within  the  context  of  its  programs,  may 
request  the  Director  of  NBS  to  begin 
offering  accreditation  to  testing 
laboratories  for  any  specific  test 
methods,  types  of  test  methods, 
products,  services,  or  standards  which 
are  not  presently  being  offered  for 
accreditation  by  NVLAP. 

(b)  Each  request  should  include  the 
information  required  in  9  28ail(b)  and: 

(1)  A  description  of  the  procedures 
followed  or  a  citation  of  the  specific 
authority  used  to  determine  the  need  for 
accreditation  in  a  new  test  method,  type 
of  test  method,  product,  service  or 
standard:  and 

(2)  For  state  and  local  agencies,  a 
statement  of  why  the  requested  new 
accreditation  should  be  of  national 
scope. 

(c)  The  Director  of  OPSP  may  request 
clarification  of  the  information  required 
by  paragraph  (b)  of  this  section. 

(d)  Before  deciding  to  offer  an 
accreditation  in  response  to  a  request 
under  paragraph  (a)  of  this  section,  the 
Director  of  NBS  may  publish  a  Federal 
Register  notice  of  the  receipt  of  the 
request  indicating  how  to  obtain  a  copy 
of  the  request  and  stating  that  anyone 
may  submit  comments  on  the  need  for 
the  proposed  accreditation  to  the 
requesting  government  agency. 

(e)  The  Director  of  OPSP  shall  notify 
interested  persons  of  the  decision  to 
proceed  or  not  to  proceed  with 
development  of  new  accreditation. 

§280.14    Request  from  a  private  sector 
organization. 

(a)  Any  private  sector  organization 
which  has  determined  a  need  may 
request  the  Director  of  NBS  to  begin 
offering  accreditation  to  testing 
laboratories  for  any  specific  test 
methods,  types  of  test  methods, 
products,  services,  or  standards  which 
are  not  presently  being  offered  for 
accreditation  by  NVLAP,  if  It  uses 
procedures  meeting  the  following 
conditions: 


(1)  Public  notice  of  meetings  and  other 
activities  including  requests  for 
accreditation  are  provided  in  a  timely 
fashion  and  are  distributed  to  reach  the 
attention  of  interested  persons; 

(2)  Meetings  are  open  and 
participation  in  activities  is  available  to 
interested  persons; 

(3)  Decisions  reached  by  the  private 
sector  organization  in  the  development 
of  a  request  for  accreditation  represent 
substantial  agreement  of  the  interested 
persons; 

(4)  Prompt  consideration  is  given  to 
the  expressed  views  and  concerns  of 
interested  persons; 

(5)  Adequate  and  impartial 
mechanisms  for  handling  substantive 
and  procedural  complaints  and  appeals 
are  in  place;  and 

(6)  Appropriate  records  of  all  meetings 
are  maintained  and  the  ofTicial 
procedures  used  by  the  private  sector 
organization  to  make  a  formal  request 
are  made  available  upon,  request  to  any 
interested  person. 

(b)  Each  request  must  be  in  writing 
and  should  include  the  information 
required  In  S  280.11(b)  and  a  description 
of  the  way  in  which  the  organization  has 
met  the  conditions  specified  in 
paragraph  (a)  of  this  section. 

(c)  The  Director  of  OPSP  may  request 
clarification  of  the  information  required 
by  paragraph  (b)  of  this  section. 

(d)  Before  deciding  to  offer  an 
accreditation  In  response  to  a  request 
under  paragraph  (a)  of  this  section,  the 
Director  of  NBS  may  publish  a  Federal 
Register  notice  of  the  receipt  of  the 
request.  The  notice  will  indicate  how  to 
obtain  a  copy  of  the  request  and  will 
state  that  anyone  may  submit  comments 
on  the  need  for  the  proposed 
accreditation  to  the  requesting  private 
sector  organization  within  60  days  of  the 
date  of  the  notice. 

(e)  The  Director  of  OPSP  shall  notify 
interested  persons  of  the  decision  to 
proceed  or  not  to  proceed  with 
development  of  new  accreditation. 

$280.15    Devetopment  of  technical 
requirements. 

(a)  Technical  requirements  for 
accreditation  are  specific  for  each  test 
method,  type  of  test  method,  product, 
service,  or  standard  for  which 
accreditation  is  considered,  and  tailor 
the  criteria  referenced  in  S  280.33. 

(b)  The  Director  of  OPSP  shall 
develop  the  technical  requirements 
based  on  expert  advice.  This  advice 
may  be  obtained  through  one  or  more 
informal  public  workshops  or  other 
suitable  means. 

(c)  The  Director  of  OPSP  shall  make 
every  reasonable  effort  to  ensure  that 
the  affected  testing  community  within 


the  scope  of  the  accreditation  is 
informed  of  any  planned  workshop. 
Summary  minutes  of  each  workshop  will 
be  prepared.  A  copy  of  the  minutes  will 
be  made  available  for  inspection  and 
copying  at  the  NBS  Records  Inspection 
Facility. 

§2M.16    Coordination  wttti  Federal 
egendea. 

As  a  means  of  assuring  effective  and 
meaningful  cooperation,  input,  and 
participation  by  those  federal  agencies 
that  may  have  an  interest  in  and  may  be 
affected  by  planned  accreditation 
activities,  the  Director  of  OPSP  shall 
conununicate  and  consult  with 
appropriate  officials  within  those 
agencies. 

§  280.17    Announcing  offering  of 
accredttatton. 

(a)  When  the  Director  of  OPSP  has 
completed  the  development  of  the 
technical  requirements  and  established 
a  schedule  of  fees  for  accreditation,  the 
Director  of  NBS  shall  publish  a  notice  in 
the  Federal  Register  that  accreditation  is 
being  offered  by  NBS. 

(b)  The  notice  will: 

(1)  Identify  test  methods  for  which 
accreditation  will  be  offered;  and 

(2)  Advise  how  to  apply  for 
accreditation. 

(c)  The  Director  of  OPSP  shall 
establish  fees  in  amounts  that  will 
enable  NVLAP  to  be  self-sufficient.  The 
Director  of  OPSP  shall  revise  the  fees 
when  necessary  to  maintain  self- 
sufficiency. 

§  280.18    Adding  test  mett>ods. 

Written  requests  will  be  considered 
from  any  person  wishing  to  add  specific 
standards,  test  methods,  or  types  of  test 
methods  to  an  established  or  developing 
accreditation  activity.  The  Director  of 
OPSP  may  choose  to  make  them 
available  for  accreditation  when: 

(a)  The  additional  standards,  test 
methods,  or  types  of  test  methods 
requested  are  directly  relevant  to 
established  activities; 

(b)  It  is  feasible  and  practical  to 
accredit  testing  laboratories  for  the 
additional  standards,  test  methods,  or 
types  of  test  methods;  and 

(c)  It  is  likely  that  laboratories  will 
seek  accreditation  for  the  additional 
standards,  test  methods,  or  types  of  test 
methods. 

9  280. 1 9    Termtnatlon  of  accreditation 
acttvWM. 

(a)  The  Director  of  NBS  may  terminate 
the  offering  of  accreditation  when  the 
Director  of  NBS  determines  that  a  need 
no  longer  exists  to  accredit  testing 
laboratories  for  the  relevant  products  or 
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testing  services.  In  the  event  that  the 
Director  of  NBS  proposes  such  a 
termination,  a  notice  will  be  published 
in  the  Federal  Register  setting  forth  the 
basis  for  that  determination. 

(b)  The  notice  published  under 
paragraph  (a)  of  this  section  will  provide 
a  60-day  period  for  submitting  written 
comments  on  the  proposal  to  terminate 
accreditation.  All  written  comments  will 
be  made  available  for  pubhc  inspection 
and  copying  in  the  NBS  Records 
Inspection  Facility.  Room  E106, 
Administration  Building,  NBS. 

(c)  After  the  comment  period,  the 
Director  of  NBS  shall  determine  if  public 
support  exists  for  continuation  of  the 
accreditation  activity  in  question.  If 
public  comments  support  continuation 
of  the^accreditation  activity,  the  Director 
■of  NBS  shall  pubUsh  a  Federal  Register 
notice  a'nnouncing  continuation  of  the 
accreditation  activity.  If  public  .support 
does  not  exist  for  continuation,  the 
accreditation  will  be  terminated 
effective  90  days  after  the  date  of  the 
published  notice  of  intent  to  terminate. 

(d)  If  accreditation  is  terminated,  the 
Director  of  OPSP  shall  no  longer  grant  or 
renew  accreditations  following  the 
effective  date  of  termination. 
Accreditations  previously  granted  will 
remain  effective  until  their  expiration 
date  unless  terminated  voluntarily  by 
the  laboratory  or  revoked  by  the 
Director  of  OPSP. 

5.  Subpart  C  is  amended  as  follows: 

A.  Section  280.21  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§280.21    Applying  for  accreditation. 

(a)  Any  laboratory  may  request  an 
application  for  accreditation  in 
accordance  with  instructions  provided 
in  notices  announcing  the  formal 
offering  of  accreditation. 
***** 

B.  Section  280.22  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows: 

§  280.22    Assessing  and  evaluating  a 
laboratory. 

(a)  Information  used  to  evaluate  a 
laboratory's  compliance  with  the 
conditions  for  accreditation  set  out  in 
§  280.32.  the  criteria  for  accreditation  set 
out  in  §  280.33.  and  the  technical 
requirements  established  will  include: 

(1)  On-site  assessment  reports; 

(2)  Laboratory  responses  to  identified 
deficiencies;  and 

(3)  Laboratory  performance  on 
proficiency  tests. 


§§  280.26  through  280.30    ( Reserved  ] 

C.  Sections  280.26  through  280.30  are 
added  and  reserved. 
6.  Subpart  D  is  amended  as  follows: 

A.  Section  280.31  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  280.31    Application  for  accreditation 
conditions  and  criteria. 

(a)  To  become  accredited  and 
maintain  accreditation,  a  laboratory 
must  meet  the  conditions  for 
accreditation  set  out  in  §  280.32  and  the 
criteria  set  out  in  §  280.33. 

•  •        *        *        ♦ 

(c)  The  criteria  are  tailored  and 
interpreted  for  the  test  methods,  types  of 
test  methods,  products,  services  or 
standards.  These  tailored  criteria  are  the 
technical  requirements  for  accreditation 
developed  through  the  procedures  of 
5  280.15. 

*  "  •        »        •        * 

B.  Section  28a32  is  amended  by 
revising  paragraphs  (a)(13)(iii)^and  (b)(7) 
to  reed  as  follows; 

§  280.32    Conditions  for  accreditation. 

(a)*** 

(13)*** 

(iil)  Become  unable  to  conform  to  any 
of  these  conditions  or  the  applicable 
criteria  of  §280.33  and  related  technical 
requirements. 

(b)*** 

(7)  Other  information  as  may  be 
needed. 

C.  Section  280.33  is  amended  by 
revising  paragraphs  (b)(6),  (e)(6),  (g)(2) 
and  (g)(4)  to  read  as  follows: 

§  289.33    Criteria  for  accreditation. 

***** 

(b)  *  *  * 

(8)  The  laboratory  shall  have  one  or 
more  signatories  approved  by  the 
Director  of  OPSP  to  sign  or  have  their 
names  appear  on  test  reports  that 
reference  NVLAP  accreditation. 

Approved  signatories  shall: 

(i)  Be  competent  to  make  a  critical 

evaluation  of  test  results;  and, 
(U)  Occupy  positions  within  the 

laboratory's  organization  which  makes 

them  responsible  for  the  adequacy  of 

test  results. 


*    I   *        . 
(*)*** 


(*) 

(8)  Maintain  procedures  for  the 
receipt,  retention,  and  disposal  of  test 
items,  including  procedures  for  storage 
and  handling  precautions  to  prevent 
damage  to  test  items  which  could 
invalidate  the  test  results.  Any  relevant 
instructions  provided  with  the  tested 
item  must  be  observed. 


(g)  *  *  * 

(2)  The  laboratory  shall  issue 
corrections  or  additions  to  a  test  report 
only  by  a  further  document  suitably 
marked,  e.g.  "Supplement  to  test  report 

serial  number "  which  meets 

the  relevant  requirements  of 
§  280.33(g)(1). 
***** 

(4)  The  laboratory  shall  ensure  that  all 
test  reports  endorsed  with  the  NVLAP 
logo  include  the  name  of  an  approved 
signatory. 

[FR  Doc.  87-7713  Filed  4-8-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 

(FHWA  Docltet  No.  86-12,  Notice  No.  21 

National  Standards  for  Traffic  Control 
Devicesj  Revision  of  Manual  on 
Uniform  Traffic  Control  Devices; 
Supplemental  information  and 
Extension  of  Comment  Period 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Supplemental  information  to     -  ' 
advance  notices  of  proposed 
amendments;  extension  of  comment 
period.     

SUMMARY:  The  Fl-TWA  issued  an 
advance  notice  of  proposed 
amendments  to  the  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD)  which 
was  published  June  9, 1986.  at  51  FR 
20840  with  the  comment  period  closing 
July  20, 1987.  The  supplementary 
information  and  extension  of  comment 
period  are  being  provided  in  response  to 
a  request  by  the  National  Committee  on 
Uniform  Traffic  Control  Devices  and 
others  that  the  timeframe  should  be 
extended  for  receipt  of  comments 
concerning  substantive  revisions  of  the 
manual.  The  comment  period  is  being     * 
extended  to  September  1, 1987. 
DATE:  Written  comments  must  be 
received  on  or  before  September  1, 1987. 
ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No.  86-12,  Federal  Highway 
Administration,  Room  4205,  HCC-10,  400 
Seventh  Street  SW..  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m. 
ET,  Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  inclnde  a  self- 
addressed,  stamped  postcard.  The 
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MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  Part  7, 
Appendix  D.  It  may  be  purchased  for 
$44.00  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  Stock  No. 
950-038-00000-1.  The  purchase  of  a 
MUTCD  includes  a  subscription  service 
for  adopted  revisions. 
FOR  FURTHER  INFORIIATKMl  CONTACT! 
Mr.  Philip  O.  Russell,  Office  of  Traffic 
Operations,  (202)  366-2184,  or  Mr. 
Michael  J.  Laska,  Office  of  Chief 
Counsel,  (202)  366-1383,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a. ma.  to  4:15 
p.m.  ET,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  As 
discussed  in  the  June  9, 1986.  advance 
notice  of  proposed  amendments  to  the 
MUTCD,  the  FHWA  is  concerned  with 
the  extent  of  the  changes  made  to  the 
1978  MUTCD  and  the  impact  that  these 
and  future  changes  have  on  the  integrity 
and  continuity  of  the  MUTCD.  The 
FHWA  invites  responses  concerning  the 
need  for  reformatting  or  revising  the 
MUTCD  and  the  timeframe  in  which 
reformatting  or  revising  should  occur. 
This  supplement  to  the  advance  notice 
is  intended  to  extend  the  comment 
period  and  to  provide  an  opportunity  ot 
more  fully  explore  needed  changes  to 
Part  VI  if  MUTCD  on  Traffic  Controls 
for  Street  and  Highway  Construction 
and  Maintenance  Operations,  as  they 
relate  to  the  state-of-the-practice  of 
construction  and  maintenance  work 
zone  traffic  control  device  standards 
and  management.  The  FHWA  is 
continuing  its  initiative  to  review  and 
update  Part  VI.  To  assure  that  all 
subject  areas  related  to  the  control  of 
traffic  through  construction, 
maintenance,  utility,  and  emergency 
operation  zones  are  included  in  this 
updated  section  and  that  it  is 
understandable  and  useful  to  those  who 
use  this  section  of  the  MUTCD,  the 
FHWA  solicits  comments  on  the  content 
of  Part  VI,  as  well  as  the  format  of  the 
entire  MUTCD. 

In  addition  to  the  questions  presented 
in  the  June  9, 1986,  advance  notice,  the 
FHWA  intends  to  address  a  number  of 
Part  VI  issues  which  are  intended  to 
improve  the  utility  of  the  MUTCD.  A 
plan  to  address  a  number  of  Part  VI 
standards  has  been  prepared  and  is 
available  in  the  Docket.  Comments  on 
the  following  and  other  Part  VI 
provisions  are  solicited.  For  example:  (1) 
Are  warrants  needed  for  the  application 
of  the  different  channelizing  devices?  (2) 
Should  specific  traffic  control  devices 
applications  be  prescribed  for  spot 
utility  operations,  or  for  residential,  low- 


speed,  or  low-voJume  work  zones?  (3) 
Are  device  and  application  standards 
needed  for  variable  message  signs?  (4) 
How  should  Part  VI  be  arranged  to  be 
most  useful?  The  FHWA  will  use  the 
input  from  the  public  to  develop  an 
outline  for  Part  VI  which  we  anticipate 
publishing  in  the  Federal  Register  in 
December  1987.  Although  we  are  asking 
for  comments  by  September  1, 1987,  to 
the  extent  possible,  additional  input  will 
be  accepted  after  that  date. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  proposal  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation.  For  the 
reasons  stated  herein  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
it  is  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Due  to  the  preliminary  nature  of  the 
inquiry,  a  regulatory  evaluation  has  not 
been  prepared  at  this  time.  The 
expected  impact  of  the  changes 
requested  is  so  minimal  that  a  full 
regulatory  evaluation  does  not  appear  to 
be  warranted.  The  need  to  further 
evaluate  economic  consequences  will  be 
reviewed  on  the  basis  of  the  comments 
submitted  in  response  to  this  notice. 

List  of  Subjects  in  23  CFR  Part  655 

Design  standards.  Grant  programs- 
transportation.  Highways  and  roads. 
Signs,  Traffic  regulations.  Incorporation 
by  reference. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

(23  U.S.C.  Sees.  109(b)  and  (d),  402(a):  49  CFR 
1.4S(b),  (c).  and  (n)) 

Issued  on:  March  26, 1987. 
R.A.  Bamhsrt 

Federal  High  way  Administrator.  Federal 
Highway  Administration. 
[FR  Doc.  87-7945  Filed  4-8-87.  8:45  am| 

BILUNG  CODC  4«10-23-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  40 

Administration  of  Education  Loans, 
Grants,  and  Other  Assistance  for 
Higher  Education;  Extension  of 
Comment  Period. 

agency:  Bureau  of  Indian  Affairs  (BIA), 
Interior. 


action:  Proposed  rule:  extension  of 
comment  period. 

summary:  This  Notice  extends  the 
comment  period  from  April  2. 1987  to 
May  4, 1987,  on  the  proposed  rule 
concerning  the  revision  of  established 
grant  and  financial  aid  policies  and  the 
introduction  of  uniform  procedures  for 
the  administration  of  the  higher 
education  grant  program  including 
requirements  to  improve  the 
administrative  efficiency  of  the  program. 
This  proposed  rule  was  published  in  the 
Federal  Register  on  March  3, 1987  (52  FR 
6482).  The  extension  of  the  comment 
period  is  in  response  to  requests 
received  from  tribes  and  other 
interested  parties  to  allow  additonal 
time  for  comment. 

DATE:  Comments  must  be  received  on  or 
before  May  4. 1987. 

ADDRESS:  Comments  should  be  mailed 
or  delivered  to:  Mr.  Ronal  D.  Eden, 
Acting  Deputy  to  the  Assistant 
Secretary/Director— Indian  Affairs 
(Indian  Education  Programs),  Bureau  of 
Indian  Affairs,  Mail  Stop  3512  MIB,  18lh 
and  C  Streets.  NW.,  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Esther  Whalen,  Office  of  Indian 
Education  Programs.  Bureau  of  Indian 
Affairs,  Department  of  the  Interior, 
Branch  of  Post  Secondary,  Room  3524, 
Code  523, 18th  and  C  Streets,  NW.. 
Washington,  DC  20240,  telephone 
number:  (202)  343-4871. 

Ross  O.  Swimmer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  87-7841  Filed  4-8-87;  8:45  amj 
BILUNO  CODE  «310-0a-N 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

Administrative  Review;  No  Cause 
Determinations 

AQENCY:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Notice  of  Proposed  rulemaking. 

summary:  The  Equal  Employment 
Opportunity  Commission  is  publishing 
this  proposed  rule  amending  its 
procedural  regulation  (29  CFR  Part  1601) 
to  implement  the  Policy  Statement  on 
No  Cause  Determinations  adopted  by 
the  Commission  on  December  15, 1986. 
The  amendment  provides  for  a  review 
process  by  the  Commission  from  District 
Directors'  letters  of  determination  that 
find  no  reasonable  cause  to  believe  that 
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unlawrful  employment  discrimination 
had  occurred. 

DATE:  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  May  11, 1987. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Office  of  Executive 
Secretariat,  Room  507,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street.  NE.,  Washington,  DC 
20507.  Copies  of  comments  submitted  by 
the  public  will  be  available  for  review  at 
the  Commission's  Library,  Room  298, 
2401  E  Street,  NW.,  Washington,  DC 
20507,  between  the  hours  of  9:30  a.m. 
and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonora  L  Guarraia,  Office  of  Program 
Operations  (202)  634-6905. 
SUPPLEMENTARY  INFORMATION:  The 
Equal  Employment  Opportunity 
Commission  unanimously  voted  on 
December  15. 1988,  to  permit  review  of 
cases  where  the  issuing  director  finds  no 
discrimination.  Currently,  after  the 
agency  has  determined  that  there  is  not 
reasonable  cause  to  believe  that 
unlawful  employment  discrimination 
has  occurred,  EEOC's  procedure  is  to 
issue  a  letter  of  determination  that  is 
final  when  issued  and  that  ends 
Commission  processing  of  the  charge. 
The  Commission  also  notifies 
individuals  who  file  charges  of  their 
right  to  file  independent  lawsuits.  In 
adopting  the  policy  Commission 
Chairman  Clarence  Thomas  stated,  "To 
further  strengthen  our  credibility  as  a 
law  enforcement  agency  and  to  enhance 
the  public's  confidence  in  our 
invetigations  we  are  establishing  this 
procedure  to  review  such 
determinations  at  the  request  of 
charging  parties."  The  Commission 
reviews  all  cause  decisions  in  which 
conciliation  efforts  fail  in  determining 
whether  to  file  suit.  The  new  policy 
reaches  cases  that  are  not  now  subject 
to  Commission  review. 

The  proposed  rule  implements  the 
new  review  procedure.  When  the  field 
office  completes  an  investigation  and 
finds  that  there  is  not  reasonable  cause 
to  believe  that  an  unlawful  employment 
practice  has  occurred  as  to  all  issues  or 
as  to  some  but  not  all  issues  addressed 
in  the  determination,  the  issuing  director 
will  send  a  letter  of  determination  to  the 
parties  indicating  the  finding.  The 
issuance  of  the  director's  letter  of 
determination  by  the  field  director  does 
not  terminate  the  Commission's 
administrative  processing  of  the  charge. 
The  letter  of  determination  will  notify 
the  charging  party  of  his  or  her  right  to 
request  a  review  of  the  no  cause  finding 
by  the  Commission  within  14  days  of  the 
date  of  the  letter  of  determination;  and 


that  If  the  charging  party  does  not 
request  a  review  of  a  no  cause  finding 
within  14  days  of  the  date  of  the  letter  of 
determination,  the  District  Director's 
letter  of  determination  will  become  the 
final  determination  of  the  Commission 
on  the  15th  day  after  the  date  of  the 
letter  of  determination.  The  letter  of 
determination  will  include  notice  to  the 
charging  party  that  absent  a  request  for 
review  by  the  Commission  he  or  she 
may  bring  suit  in  federal  court  within  90 
days  of  the  date  of  the  final 
determination  of  the  Commission.  No 
separate  notice  of  right  to  sue  will  be 
sent  in  no  cause  determination  cases.  In 
adopting  this  procedure,  the 
Commission  intends  that  administrative 
processing  not  end  with  issuance  of  the 
issuing  director's  letter  of  determination. 
Rather,  administrative  processing  will 
include  the  charging  party's  opportunity 
to  seek  review  of  the  issuing  director's 
no  cause  determination  and  appeal  the 
determination  to  the  Commission. 
Adn)inistrative  processing  of  no  cause 
charges  will  end  when: 

1.  The  field  director's  no  cause  letter 
of  determination  becomes  the 
Conanission's  final  determination.  This 
occurs  on  the  15th  day  following  the 
date  of  the  field  director's  letter  of 
determination,  if  the  charging  party  has 
not  sought  a  review  of  that 
determination,  or 

2.  The  Commission  issues  a  no  cause 
decision  following  review. 

If  the  review  results  in  a  reasonable 
cause  finding,  the  Commission  will 
process  the  charge  in  accordance  with 
its  normal  procedures.  In  those 
instances  where  no  reasonable  cause  is 
found  as  to  some  but  not  all  issues  of  a 
chaise,  the  Commission's  conciliation 
process  will  begin  after  any  review  of 
the  no  cause  findings  in  completed. 

To  accomplish  these  changes,  the 
Commission  proposes  to  add  a  new 
§  1601.19.  Current  §  1601.18  will  move  to 
§  1601.6(b)  and  current  §  1601.19  will 
move  to  §  1601.18.  Section  1601.19  will 
contain  the  review  procedure.  The 
Commission  also  proposes  changes  to 
§i  1601.21 1601.24  and  1601.28. 

The  proposed  rule  exempts  from  the 
review  procedure  charges  processed  by 
706  agencies  under  contract  with  the 
Commission.  Pursuant  to  29  CFR 
1601.21(e)  and  1601.76  the  Commission 
already  reviews  determinations  of 
charges  processed  by  706  agencies.  The 
rule  does  not  apply  to  Commission 
decisions,  no  cause  determinafions 
issued  by  the  Commission,  or  to  no 
cause  determinations  issued  by 
headquarters  directors.  Those 
determinations  are  to  be  issued  under 
paragraph  (b)  of  the  new  5  1601.19. 


In  the  proposed  review  procedure,  the 
Commission  will  delegate  authority  to 
issue  no  cause  letters  of  determination 
to  the  Director  of  the  proposed 
Determinations  Review  Program,  Office 
of  Program  Operations. 

The  Commission  hereby  publishes  this 
proposed  rule  for  public  comment. 

Accordingly,  it  is  proposed  to  amend 
Part  1601  as  set  forth  below. 

For  the  (Commission. 
Clarence  Thomas, 
Chairman, 
April  1. 19^7. 

PART  1601— [AMENDED]  | 

1.  The  authority  citation  for  29  CFR 
Part  1601  continues  to  read  as  follows: 

Authority:  Section  713(a),  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended.  42 
U.S.C.  sect  2000e-12(a).  unless  otherwise 
noted.       j  t 

§1601.6  '[Amended]  ' 

§1601.18    (Amended] 

2.  It  is  proposed  to  amend  29  CFR 
1601.6  by  making  the  current  text  of  the 
regulation  paragraph  (a)  and  by 
redesignating  the  text  of  section  1601.18 
as  paragraph  (b)  of  §  1601.6.  ^ 

§  1601.19    [Amended  and  Redesignated  as 
§1601.18] 

3.  It  is  proposed  to  amend  29  CFR 
1601.19  as  folio  wings: 

Section  1601.19(b)  is  removed  and 
paragrailhs  (c),  (d),  (e),  (f)  and  (g)  are 
redesignated  as  paragraphs  (b),  (c),  (d), 
(e)  and  (f),  respectively. 

Redesignated  §  1601.19(e)  is  amended 
as  follows:  The  first  sentence  is  revised 
as  follows:  "Written  notice  of 
disposition,  pursuant  to  paragraphs  (a), 
(b),  (c)  or  (d)  of  this  section,  shall  be 
issued  to  the  person  claiming  to  be 
aggrieved  and  to  the  person  making  the 
charge  on  behalf  of  such  person,  where 
applicable;  in  the  case  of  a  Commission 
charge,  to  all  persons  specified  in 
§  1601.28(b)(2);  and  to  the  respondent. 

Redesignated  §  1601.19(f)  is  amended 
as  follows:  The  second  sentence  is 
revised  as  follows:  "The  Commission 
hereby  delegates  authority  to  Area 
Directors,  or  Local  Directors  to  dismiss 
charges  pursuant  to  paragraphs  (a),  (b) 
and  (c)  of  this  section,  as  limited  by  sec. 
1601.21(d)."  The  third  sentence  is 
removed. 

§  1601.18    [Redesignated  from  §  1601.19] 

Section  1601.19  as  amended  above  is 
redesignated  as  §  1601.18. 

4.  It  is  proposed  to  add  a  new 
i  1601.19  as  follows: 


Federal  Register  /  Vol.  52.  No.  §8  /  Thursday.  April  9.  1987  /  Proposed  Rules 


11505 


§  1 60 1 . 1 9    No  cause  determinations: 
procedure  and  auttKMity. 

(a)  Where  the  field  office  completes 
its  investigation  of  a  charge  and  finds 
that  there  is  not  reasonable  cause  to 
believe  that  an  unlawful  employment 
practice  has  occurred  or  is  occurring  as 
to  all  issues  addressed  in  the 
determination  or  as  to  some  but  not  all 
issues  addressed  in  the  determination, 
the  issuing  director  shall  issue  a  letter  of 
determination  to  all  parties  to  the  charge 
indicating  the  finding.  The  issuing 
director's  letter  of  determination  shall 
not  be  final  when  issued.  The  letter  of 
determination  shall  inform  the  charging 
party  of  the  right  to  request  a  review  of 
the  determination  by  the  Commission. 
The  charging  party,  the  person  claiming 
to  be  aggrieved  or  the  person  on  whose 
behalf  a  charge  was  filed  may  request  a 
review  of  the  determination  within  14 
days  of  the  date  of  the  determination  by 
the  Director,  Determinations  Review 
Program.  Office  of  Program  Operations. 
Equal  Employment  Opportunity 
Commission,  2401  E  Street.  NW.. 
Washington.  DC  20507. 

(1)  The  issuing  director's  letter  of 
determination  shall  inform  the  charging 
party  of  the  right  to  sue  in  federal 
district  court  within  90  days  of  the  date 
that  the  letter  of  determination  becomes 
the  Commission's  final  determination. 
The  Commission  shall  not  issue  a 
separate  notice  of  right  to  sue  for  no 
cause  determinations. 

(2)  If  the  charging  party  does  not 
timely  request  a  review  of  the  issuing 
director's  letter  of  determination,  the 
letter  of  determination  shall  become  the 
final  determination  of  the  Commission 
on  the  15th  day  from  the  date  of  the 
issuing  director's  letter  of  determination. 
If  the  charging  party  submits  a  timely 
request  for  review  of  the  issuing 
director's  letter  of  determination,  the 
Commission  shall  process  the  request  to 
review  and  issue  a  final  determination. 
If.  on  review,  a  finding  of  reasonable 
cause  is  made,  then  the  Commission 
shall  issue  a  reasonable  cause 
determination  and  process  the  charge  in 
accordance  with  this  Part. 

(3)  A  request  for  review  shall  be 
deemed  timely  if  it  is  personally 
delivered  or  postmarked  within  14  days 
after  the  date  of  the  letter  of 
determination,  or  if.  in  the  absence  of  a 
postmark,  it  is  received  by  mail  within 
19  days  from  the  date  of  the  letter  of 
determination.  The  Director, 
Determinations  Review  Program,  may 
for  good  cause  shown  extend  the  time 
within  which  a  request  for  review  must 
be  filed. 

(4)  The  review  procedure  provided  in 
this  subsection  shall  not  apply  to 


charges  processed  by  706  agencies 
under  contract  with  the  Commission. 

(5)  The  Commission  hereby  delegates 
authority  to  District  Directors  or  upon 
delegation  to  Area  Directors  or  Local 
Directors,  except  in  those  cases 
involving  issues  currently  designated  by 
the  Commission  for  priority  review,  to 
issue  a  director's  no  causes  letter  of 
determination.  The  Commission  hereby 
delegates  authority  to  the  Director. 
Determinations  Review  Program.  Office 
of  Program  Operations,  to  issue 
Commission  determinations  of  no 
reasonable  cause  following  review. 

(b)  In  those  instances  in  which  the 
Commission  has  not  delegated  the 
authority  to  issue  no  reasonable  cause 
determinations  to  field  offices,  and  the 
Commission  or  the  Program  Director  or 
designee.  Office  of  Program  Operations, 
finds  that  no  reasonable  cause  exists  to 
believe  an  unlawful  employment 
practice  has  occurred  or  is  occurring  as 
to  all  issues  addressed  in  the 
determination,  the  Commission  or  the 
Program  Director.  Office  of  Program 
Operations,  shall  issue  a  letter  of 
determination  to  all  parties  to  the  charge 
indicating  the  finding. 

(1)  A  letter  of  determination  issued 
under  this  subsection  shall  be  final 
when  issued,  and  shall  inform  the 
charging  party  of  the  right  to  sue  in 
federal  district  court  within  90  days  of 
the  date  the  charging  party  receives  the 
letter  of  determination. 

(2)  The  Commission  hereby  delegates 
authority  to  the  Program  Director.  Office 
of  Program  Operations  or  upon 
delegation  the  Directors,  Regional 
Programs,  Office  of  Program  Operations, 
except  in  those  cases  involving  issues 
currently  designated  by  the  Commission 
for  priority  review,  to  issued  no  cause 
letters  of  determination. 

(c)  The  Commission  may  on  its  own 
initiative  reconsider  a  determination  of 
no  reasonable  cause  and  an  issuing 
director  may,  on  his  or  her  own 
initiative  reconsider  his  or  her 
determination  of  no  reasonable  cause.  If 
the  Commission  or  an  issuing  director 
decides  to  reconsider  a  no  cause 
determination,  a  notice  of  intent  to 
reconsider  shall  promptly  issue  to  all 
parties  to  the  charge.  If  such  notice  of 
intent  to  reconsider  is  issued  within  90 
days  of  receipt  of  the  Commission's  final 
no  cause  determination,  and  the 
charging  party  has  not  filed  suit  and  did 
not  request  and  receive  a  notice  of  right 
to  sue  pursuant  to  §  1601.28(a)(1).  or  (2), 
the  notice  of  intent  to  reconsider  shall 
vacate  the  charging  party's  right  to  bring 
suit  within  90  days.  If  the  90  day  suit 
period  has  expired,  the  charging  party 
has  filed  suit,  or  the  charging  party  had 
requested  a  notice  of  right  to  sue 


pursuant  to  §  1601.21(a)(1)  or  (2),  the 
notice  of  intent  to  reconsider  shall 
vacate  the  letter  of  determination,  but 
shall  not  revoke  the  charging  party's 
right  to  sue  in  90  days.  After 
reconsideration,  the  Commission  or 
issuing  director  shall  issue  a  new 
determination.  In  those  circumstances 
where  the  charging  party's  right  to  bring 
suit  in  90  days  was  revoked,  the 
determination  shall  include  notice  that  a 
new  90  day  suit  period  shall  begin  upon 
the  charging  party's  receipt  of  the 
determination.  Where  a  member  of  the 
Commission  has  filed  a  Commissioner 
charge,  he  or  she  shall  abstain  from 
making  a  determination  in  that  case. 

§1601.21    [Amended] 

5.  It  is  proposed  to  revise  29  CFR 
1601.21(a)  as  follows: 

(a)  After  completing  its  investigation, 
where  the  Commission  has  not  settled  or 
dismissed  a  charge  or  made  a  no  cause 
finding  as  to  every  allegation  addressed 
in  the  determination  under  §  1601.19,  the 
Commission  shall  issue  a  determination 
that  reasonable  cause  exists  to  believe 
that  an  unlawful  employment  practice 
has  occurred  or  is  occurring  under  Title 
VII.  A  determination  finding  reasonable 
cause  is  based  on,  and  limited  to, 
evidence  obtained  by  the  Commission 
and  does  not  reflect  any  judgment  on 
the  merits  of  allegations  not  addressed 
in  the  determination. 

6.  It  is  proposed  to  revise  the  first  two 
sentences  of  29  CFR  1601.21(d)  as 
follows: 

*        •        *        •        « 

(d)  The  Commission  hereby  delegates 
to  District  Director  or  upon  delegation. 
Area  Directors,  or  Local  Directors,  the 
Program  Director,  Office  of  Program 
Operations  or  upon  delegation,  the 
Director  of  Systemic  Programs,  Office  of 
Program  Operations  or  the  Directors, 
Regional  Programs,  Office  of  Program 
Operations  the  authority,  except  in 
those  cases  involving  issues  currently 
designated  by  the  Commission  for 
priority  review,  upon  completion  of  an 
investigation,  to  make  a  determination 
finding  reasonable  cause,  issue  a  cause 
letter  of  determination  and  serve  a  copy 
of  the  determination  upon  the  parties. 
Each  determination  issued  under  this 
section  is  final  when  the  letter  of 
determination  is  issued. 


§1601.24    [Amended] 

7.  It  is  proposed  to  revise  the  first 
sentence  of  29  CFR  1601.24(a)  as 
follows: 

(a)  Where  the  Commission  determmeb 
that  there  is  reasonable  cause  to  believe 
that  an  unlawful  employment  practice 
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has  occurred  or  is  occurring  and  after 
the  review  provided  for  in  §  ie01.1§.  the 
Commiasion  sbaU  endeavor  to  eliminate 
such  practice  by  informal  methods  of 
conference,  conciliation  and  persuasion. 


§1601.28    (Amendedl 

8.  It  is  proposed  to  amend  29  CFR 
1601.28(b)(3)  by  changing  the  reference 
from  §  1601.19  to  §1601.18. 

jFR  Doc.  87-7609  Filed  ♦-»-87;  8:45  am) 

BILLING  COOC  SSTIMK-M 

DEPARTWKNT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  60,  62,  66  and  100 

I CGD  86-0311 

United  States  Aids  to  Navigation 
System 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposal  publishes 
regulations  which  would  conform  the 
United  States  Aids  to  Navigation 
System  to  the  International  Association 
of  Lighthouse  Authorities  (lALA) 
Maritime  Buoyage  System.  This 
proposal  would  increase  maritime  safety 
and  provide  a  uniform  international  aids 
to  navigation  system  by  assuring  United 
States  participation  in  the  LALA  System. 
This  proposal  is  required  to  inform  U.S. 
mariners  of  the  ongoing  changes,  and  to 
eliminate  unnecessary  information  from 
the  present  regulations.  A  change  is  also 
made  to  Part  66  of  Title  33  to  reflect  the 
change  to  a  uniform  international  aids  to 
navigation  system.  A  change  is  made  to 
Part  100  of  Title  33  to  reflect  changes 
made  in  Part  62. 

DATE:  Comments  must  be  submitted  on 
or  before  May  26, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  G.  R. 
Wulfkuhle,  Office  of  Navigation  (G- 
NSR-1),  U.S.  Coast  Guard,  Room  1416. 
2100  Second  St..  SW.,  Washington,  DC, 
20593.  (202)  267-0344. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments.  Each 
person  submitting  a  comment  should 
include  name  and  address,  identify  this 
notice  as  CGD  86-031,  and  give  the 
reasons  for  the  comment.  All  comments 
received  before  the  expiration  of  the 
comment  period  wiU  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
are  received,  and  the  Coast  Guard 


determines  that  the  opportunity  to  make 
oral  presentations  will  aid  die 
rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
draftifig  this  rulemaking  are  Lieutenant 
Junioe  Grade  G.  R.  Wulfkuhle.  Project 
Manager.  Office  of  Navi^ion,  and 
Lieutenant  S  R.  Sylvester.  Project 
Attorney,  Office  of  Chief  Counsel. 

Background 

In  1082,  the  United  States,  along  with 
most  of  the  world's  other  maritime 
nations,  became  a  party  to  the 
agreement  whicb  impl«nented  the 
International  Association  of  Lighthouse 
Authorities  (lALA)  Maritime  Buoyage 
System.  Called  "one  of  the  most 
outstanding  accomplishments  in  the 
development  of  safety  of  navigation  all 
over  die  world",  the  lALA  Maritime 
Buoyage  System  promotes  safety  of 
navigation  by  establishing  a  worldwide 
harmonious  buoyage  system. 

Although  such  a  system  has  long  been 
a  goal  of  the  major  maritime  nations, 
attempts  at  unity  were  unsuccessful 
until  a  series  of  disastrous  mishaps 
occurred  in  the  English  Channel  within  a 
short  period  of  time  in  1971.  Since  that 
time,  lALA  member  nations,  of  which 
the  United  States  is  one,  have  worked 
hard  to  bring  about  harmonization.  The 
breakthrough  came  in  1975,  when  it  was 
decided  to  allow  two  subsystems  to  the 
LALA  Buoyage  System,  one  of  which 
called  for  red  aids  to  navigating  marking 
the  port  hand  side  of  the  navigable 
channel  when  following  the 
conventional  direction  of  buojrage,  and 
the  other  allowing  nations  of  the 
Western  Hemisphere  to  retain  the  "red- 
right-retuming  "  scheme  so  familiar  to 
U.S.  mariners. 

The  United  States  began  conversion 
of  the  U.S.  Aids  to  Navigation  System  to 
conform  with  the  lALA  Maritime 
Buoyage  System  in  1983,  and  will 
complete  the  conversion  for  all  Coast 
Guard  maintained  aids  by  1989.  This 
proposal  amends  33  CFR  Part  62  to 
reflect  these  ongoing  changes.  The  U.S. 
Aids  to  Navigation  System  has  not 
changed  in  substance.  It  remains  a 
lateral  aids  to  navigation  system.  The 
major  changes  are  the  introduction  of 
the  yellow  Special  Mark,  the 
replacement  of  the  black  and  white 
Middiannel  aids  by  the  red  and  white 
Safe  Water  Mark,  and  the  changing  of 
some  aids  to  navigation  signals — most 
notably  green  marks  which  replace  the 
older  black  porthand  marks.  United 
States  representatives  played  a  major 
role  in  the  adaptation  of  the  lALA 
Maritime  Buoyage  System,  and  most  of 
the  changes  were  features  which  die 


U.S.  had  considered  adopting  prior  to 
the  lALA  agreement.  Widespread 
publicity  and  public  education  efforts 
have  resulted  in  U.S.  mariners  already 
becoming  familiar  with  the  changes 
brougM  forth  in  this  proposal.  Those 
individuals,  corporations,  municipalities, 
or  states  maintaining  private  aids  to 
navigation  would  be  required  to  bring 
the  aids  into  conformity  at  the  next 
scheduled  maintenance  period  not  later 
than  December  1992. 

Regulatory  Evaluation 

This  proposed  rule  is  considered  to  be 
non-major  under  Executive  Order  12291, 
and  non-significant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034  February  26, 1979).  The 
economic  impact  of  this  proposed  rule 
has  been  found  to  be  so  minimal  that 
further  evaluation  is  unnecessary.  Only 
very  minor  requirements  or  cost  burdens 
are  placed  on  the  public  Owners  of 
private  aids  to  navigation,  as  stated  in 
Part  66  of  this  Title,  will  have  to  comply 
with  the  marking  schemes  cited  here. 
These  changes  may  be  timed  to  coincide 
with  maintenance;  however,  they  must 
be  made  by  December  1992,  so  the 
economic  impact  should  be  negligible. 
The  proposal  merely  describes  for 
public  record  changes  which  have  been 
made  to  the  U.S.  Aids  to  Navigation 
System.  The  Coast  Guard  certifies  that, 
if  adopted,  this  proposal  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
reporting  or  record  keeping  measures 
are  required  by  this  proposal. 

List  of  Subjects  in  33  CFR  Parts  60,  62 
and  66      | 

Navigation  (water). 

List  of  SubjecU  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

For  the  reasons  set  out  in  the 
preamble  Chapter  I,  Subchapter  C,  Parts 
60.  62,  66  and  100,  Title  33,  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  60~[REMOVED  AND 
RESERVED] 

1.  Part  60  is  removed  and  reserved. 

2.  Part  62  is  revised  to  read  as  follows: 

PART  62--UNITEO  STATES  AIDS  TO 
NAVIGATION  SYSTEM 

Subpart  A— Genaral 

62.1  Purpose. 

62.3  DeOnition  of  terms. 

62.5  Marking  of  marine  parages  am  rvgattas. 
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Subpart  B— The  U.S.  Aids  to  Navigation 
System 

Sec. 

62.21  General. 

62.23  Beacons  and  buoys. 

62.2S  Lateral  aids  to  navigation. 

62.27  Non-lateral  aids  to  navigation. 

62.29  Colors. 

62.31  Shapes. 

62.33  Numbers  and  letters. 

62.35  Light  characteristics. 

62.37  Sound  signals. 

62.39  Intracoasta!  waterway  identification. 

62.40  Western  Rivers  Marking  System. 
62.43  Racons. 

Subpart  C— Maritime  Radiobeacons 

Sec. 

62.51  General. 

62.53  Carrier  type  operation. 

62.55  Calibration  service. 

62.57  Caution. 

Subpart  D— Public  Participation 

Sec 

62.61  Recommendations. 
62.63  l>rocedure  for  reporting  defects  and 
discrepancies. 

Authority:  14  U.S.C.  85;  33  U.S.C.  1233;  43 
use.  1333(d);  49  CFR  1.48(b). 

Subpart  A— General 

§62.1    PurpoM. 

(a)  The  Coast  Guard  administers  the 
U.S.  Aids  to  Navigation  System  in  the 
navigable  waters  of  the  United  States. 
The  system  consists  of  Federal  aids  to 
navigation  operated  by  the  Coast  Guard, 
aids  to  navigation  operated  by  the  other 
armed  services,  and  private  aids  to 
navigation  operated  by  individuals, 
corporations,  municipalities,  or  states. 

(b)  The  general  characteristics  of  the 
U.S.  Aids  to  Navigation  System,  and  the 
details,  policies  and  procedures 
employed  by  the  Coast  Guard  in 
establishing,  maintaining,  operating, 
changing,  or  discontinuing  Federal  aids 
to  navigation  are  described  in  this  part. 
Regulations  concerning  the  marking  of 
wrecks  are  found  in  Part  64.  Regulations 
concerning  the  use  of  private  aids  are 
found  in  Part  66.  Regulations  concerning 
the  marking  of  artificial  islands  and 
structures  which  are  erected  on  or  over 
the  seabed  and  subsoil  of  the  Outer 
Continental  Shelf  of  the  United  States  or 
its  possessions  are  found  in  Part  67. 
Regulations  concerning  the  marking  of 
bridges  are  found  in  Part  118  of  this 
chapter. 

(c)  The  Coast  Guard  maintains 
systems  of  marine  aids  to  navigation 
consisting  of  visual,  audible,  and 
electronic  signals  which  are  designed  to 
assist  the  prudent  mariner  in  the  process 
of  navigation.  The  aids  to  navigation 
system  is  not  intended  to  identify  every 
shoal  or  obstruction  to  navigation  which 
exists  in  the  navigable  waters  of  the 
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United  States,  but  rather  provides  for 
reasonable  marking  of  marine  features 
as  resources  permit.  The  primary 
objective  of  the  aids  to  navigation 
system  is  to  mark  navigable  channels 
and  waterways,  obstructions  adjacent  to 
these  waterways,  and  obstructions  in 
areas  of  general  navigation  which  may 
not  be  anticipated.  Other  waters,  even  if 
navigable,  are  generally  not  marked. 

§62.3    Definition  Of  terms. 

Certain  terms  as  used  in  this 
subchapter  are  defined  as  follows: 

(a)  Aid  to  Navigation.  The  term  aid  to 
navigation  means  any  device  external  to 
a  vessel  or  aircraft  intended  to  assist  a 
navigator  to  determine  position  or  safe 
course,  or  to  warn  of  dangers  or 
obstructions  to  navigation. 

(b)  Commerce.  The  term  commerce,  in 
addition  to  general,  national  and 
international  trade  and  commerce  of  the 
United  States,  includes  trade  and  travel 
by  seasonal  passenger  craft  (marine  and 
air),  yachts,  houseboats,  fishing  boats, 
motor  boats,  and  other  craft  whether  or 
not  operated  for  hire  or  profit. 

(c)  Commandant.  The  term 
Commandant  means  the  Commandant 
of  the  Coast  Guard. 

(d)  District  Commander.  The  term 
District  Commander  means  the 
commander  of  a  Coast  Guard  District. 
Coast  Guard  Districts  are  listed  in  Part  3 
of  this  chapter. 

(e)  Corps  of  Engineers.  The  term 
Corps  of  Engineers  means  the  Corps  of 
Engineers.  Department  of  the  Army. 

(f)  Person.  The  term  person  imparts 
both  singular  or  plural,  as  the  case 
demands,  and  includes  any  Federal 
Agency.  State.  Territory,  possession,  or 
public  subdivision  thereof,  the  District  of 
Columbia,  and  any  corportion,  company, 
association,  club,  or  other 
instrumentality. 

(g)  Navigable  Waters  of  the  United 
States.  The  term  Navigable  waters  of 
the  United  States  is  defined  in  §  2.05- 
25(a)  of  this  part. 

§  62.5    IMarlcIng  of  IMarine  Parades  and 
Regattas. 

The  Coast  Guard  may  establish  aids 
to  navigation  to  mark  marine  parades 
and  regattas  which  as  regulated  by  the 
Coast  Guard  for  the  purpose  of 
protecting  life  and  property,  or  to  assist 
in  the  observance  and  enforcement  of 
special  regulations.  For  marine  parade 
and  regatta  regulations,  see  Part  100  of 
this  chapter. 

Subpart  B— Tt>e  U.S.  Aids  to 
Navigation  System 

§  62.21    General. 

(a)  The  waters  of  the  United  States 
are  marked  to  assist  navigation  using 


the  U.S.  Aids  to  Navigation  System  i 
system  in  the  process  of  conforming  to 
the  International  Association  of 
Lighthouse  Authorities  (lALA)  Maritime 
Buoyage  System.  Since  the  system  has 
not  been  implemented  fully  in  U.S. 
waters,  descriptions  for  the 
characteristics  of  the  old  system  are 
added  to  the  text  in  parenthesis  as 
necessary.  Until  the  conversion  is 
complete,  mariners  should  be  familiar 
with  both  systems  and  alerted  to  the 
fact  that  changes  may  not  be  reflected 
immediately  on  published  charts.  The 
lALA  Maritime  Buoyage  System  is 
followed  by  most  of  the  world's 
maritime  nations  and  will  improve 
maritime  safety  by  encouraging 
conformity  in  buoyage  systems 
worldwide.  LALA  buoyage  is  divided 
into  two  regions  made  up  of  Region  A 
and  Region  B.  All  navigable  waters  of 
the  United  States  follow  Region  B, 
except  U.S.  possessions  west  of  the 
International  Date  Line  and  south  of  10 
degrees  north  latitude,  which  will  follow 
lALA  Region  A.  Lateral  aids  to 
navigation  in  Region  A  will  vary  slightly 
from  those  described  throughout  this 
Subpart.  Non-lateral  aids  to  navigation 
will  be  the  same  as  those  used  in  Region 
B.  See  notes  in  §§62.25  and  62.27. 
Appropriate  nautical  charts  and 
publications  must  be  consulted  to 
determine  whether  Region  A  or  Region  B 
guidelines  are  in  effect  for  a  given  area. 

(b)  The  U.S.  Aids  to  Navigation 
System  is  designed  for  use  with  nautical 
charts.  Nautical  charts  portray  the 
physical  features  of  the  marine 
environment,  including  soundings  and 
other  submarine  features,  landmarks, 
and  other  aids  necessary  for  the  proper 
navigation  of  a  vessel.  This  crucial 
information  cannot  be  obtained  from 
other  sources,  even  reliable  navigation 
aids  such  as  topographical  maps, 
aeronautical  charts,  or  atlases.  The 
exact  meaning  of  an  aid  to  navigation 
may  not  be  clear  to  the  mariner  unless 
the  appropriate  chart  is  cor.iulted.  as  the 
chart  illustrates  the  relationship  of  the 
individual  aid  to  navigation  to  channel 
limits,  obstructions,  hazards  to 
navigation,  and  to  the  total  aids  to 
navigation  system. 

(c)  The  navigator  should  maintain  and 
consult  suitable  publications  and 
instruments  for  navigation,  depending 
on  the  vessel's  requirements.  This 
shipboard  equipment  is  separate  from 
the  aids  to  navigation  system,  but  is 
often  essential  to  its  use.  The  following 
publications  are  available  from  the  U.S. 
Government  to  assist  the  navigator: 

(1)  The  Light  List,  published  by  the 
Coast  Guard  and  available  through  the 
Government  Printing  Office  or 
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authorized  nautical  chart  sales  agents, 
lists  all  maior  federal  uda  to  navigation 
and  those  private  aid*  ts  navigation 
which  have  been  reported  to  the  Coast 
Guard,  and  includes  a  physical 
description  of  these  aids  and  their 
locations. 

(2)  The  United  States  Coast  Pilot, 
published  by  the  National  Ocean 
Service  and  available  through  that 
agency  or  authorized  nautical  chart 
sales  agents,  supplements  the 
information  shown  on  nautical  charts. 
Subjects  such  as  local  navigation 
regulations,  channel  and  anchorage 
peculiarities,  dangers,  climata logical 
data,  routes,  and  port  facilities  are 
covered. 

(3)  Local  Notices  to  Mariners  are 
published  by  local  Coa»t  Guard  District 
Commanders.  Individuals  may  be  placed 
on  the  mailing  list  to  receive  Local 
Notices  by  contacting  the  Chief,  Aids  to 
Navigation  Branch  of  the  appropriate 
Coast  Guard  District  These  notices  pass 
to  mariners  information  affecting  safety 
to  navigation.  Changes  to  aids  to 
navigation,  reported  dangers,  scheduled 
construction  or  other  disruptions,  chart 
corrections  and  similar  useful  marine 
information  is  made  available  through 
this  publication. 

(4)  The  Notice  to  Mariners  is  a 
national  publication  similar  to  the  Local 
Notice  to  Mariners,  published  t^  the 
Defense  Mapping  Agency,  and  available 
by  writing:  Director,  Defense  Mapping 
Agency,  Office  of  Distribution  Services, 
Code  IMA.  Washington^  DC  20315-0010. 
A  letter  of  justification  should  be 
included  in  the  request  This  publication 
serves  ecean-going  vessels  by  conveying 
significant  national  and  international 
navigation  and  safety  information. 

(5)  The  mariner  should  also  listen  to 
Coast  Guard  Brc^dcast  Notices  to 
Mariners.  These  broadcasts  contain 
information  on  events  affecting  safe 
navigation,  and  occurring  between 
publication  of  consecutive  Local  Notices 
to  Mariners.  Through  Broadcast  Notices 
to  Mariners,  aids  to  navigation  changes, 
reported  dangers,  scheduled 
construction  activities,  and  other  similar 
events  are  passed  to  mariners  on  a 
timely  basis.  Mariners  should  monitor 
VHF-FM  channel  16  to  locate  Coast 
Guard  Marine  Information  Broadcasts. 

(d)  The  U.S.  Aids  to  Navigation 
System  is  primarily  a  lateral  system 
which  employs  a  simple  arrangement  of 
colors,  shapes,  numbers,  letters,  and 
light  characteristics  to  mark  the  limits  of 
navigable  routes.  This  lateral  system  is 
supplemented  by  nonlateral  aids  to 
navigation  where  appropriate. 

(e)  Generally.  lateral  aids  to 
navigation  indicate  on  which  side  of  the 
aid  to  navigation  a  vessel  should  pass 


when  proceeding  in  the  Conventional 
Direction  of  Buoyage,  fai  navigable 
waters  of  the  United  States, 
Conventional  Direction  of  Buoyage  is 
the  direction  in  which  a  vessel  enters 
navigable  channels  from  seaward  and 
proceeds  towards  the  head  of 
navigation.  In  the  absence  of  a  route 
leadiiig  from  seaward,  the  Conventional 
Direction  of  Buoyage  generally  follows  a 
clockwise  direction  around  land  masses. 
For  example,  proceeding  southerly  along 
the  Atlantic  Coast,  from  Florida  to 
Texas  along  the  Gulf  Coast,  and 
northerly  along  the  Pacific  Coast  are 
considered  as  proceeding  in  the 
Conventional  Direction  of  Buoyage.  In 
some  instances,  this  direction  must  be 
arbitrarily  assigned.  Where  doubt  exists, 
the  mariner  should  consult  charts  and 
other  nautical  publications. 

(0  Although  aids  to  navigation  are 
maintained  to  a  reasonable  degree  of 
reliability,  the  rigors  of  the  marine 
environment  and  various  equipment 
failures  do  cause  discrepancies  on 
occasion. 

(g)  The  Coast  Guard  makes 
reasonable  efforts  to  inform  the 
navigator  of  known  discrepancies,  and 
to  correct  them  within  a  reasonable 
period  of  time  depending  upon  resources 
available.  Occasionally,  a  temporary  aid 
to  navigation,  which  provides  different 
but  similar  service,  is  deployed  until 
permanent  repairs  can  be  made  to  the 
original  aid.  Notification  of  ssch 
temporary  changes  are  made  through 
the  Notice  to  Mariners  system, 
§  62.23    Beacons  and  buoys. 

(a)  Aids  to  navigation  are  placed  on 
shore  or  on  marine  sites  to  assist  a 
navigator  to  determine  his  position  or 
safe  course.  They  mark  limits  of 
navigable  waters  or  warn  of  dangers  or 
obstructions  to  navigation.  The  primary 
components  of  the  U.S.  Aids  to 
Navigation  System  are  beacons  and 
buoys. 

(b)  Beacons  are  aids  to  navigation 
which  are  permanently  fixed  to  the 
earth's  surface.  These  structures  range 
from  major  lighthouses  to  small 
unlisted  structxu^s  called  daybeacons. 
They  may  be  located  on  land  or  in  the 
water. 

(1)  Beacons  exhibit  a  daymark. 
For  small  structures  these  are  colored 
geometric  shapes  which  make  an  aid  to 
navigation  readily  visible  and  easily 
identifiable  against  background 
conditions.  Generally,  the  daymark 
conveys  to  the  mariner,  during  daylight 
hours,  the  same  significance  as  does  the 
aid's  light  at  night.  The  daymark  of 
major  lighthouses  and  towers,  however, 
consists  of  the  structure  itself.  As  a 
result,  these  daymarks  do  not  infer 
lateral  significance. 


(2)  Daymarks  are  also  used  on 
structures  which  do  not  exhibit  lights. 
These  aids  are  referred  to  as 
daybeacons. 

(3)  Vessels  must  not  pass  fixed  aids  to 
navigation  close  aboard  due  to  the 
danger  of  collision  with  rip-rap  or 
structure  foundations  or  the  obstruction 
or  danger  that  the  aid  marks. 

(c)  Buoys  are  floating  aids  to 
navigation  used  extensively  throughout 
U.S.  waters.  They  are  moored  to  the 
seabed  by  concrete  sinkers  with  chain 
or  synthetic  rope  moorings  of  various 
sizes  and  ken^lw  coonedted  to  the  buoy 
body. 

(1)  Mariners  attempting  to  pass  a  buoy 
close  aboard  risk  collision  with  a 
yawing  buoy,  the  buoy's  mooring,  or 
with  the  obstuction  which  the  buoy 
marks. 

(2)  Mariners  must  not  rely  on  buoys 
alone  for  determining  their  positions  due 
to  factors  limiting  their  reliability. 
Prudent  mariners  will  use  bearings  or 
angles  from  fixed  aids  to  navigation  and 
shore  objects,  soundings,  and  various 
methods  of  electronic  navigation.  Buoys 
vary  in  reliability  because: 

(i)  Buoy  positions  represented  on 
nautical  charts  are  approximate 
positions  only  due  to  practical 
limitations  in  positioning  and 
maintaining  buoys  and  their  sinkers  in 
precise  geographical  locations. 

(ii)  Buoy  moorings  vary  in  length.  The 
mooring  lengths  define  a  "watch  circle," 
and  buoys  can  be  expected  to  move 
within  this  circle.  Actual  watch  circles 
do  not  coincide  with  the  dots  or  circles 
representing  them  on  charts. 

(iii)  Buoy  positions  are  normally 
verified  during  periodic  maintenance         1 
visits.  Between  visits,  environmental  V 

conditions,  including  atmospheric  and 
sea  conditions,  and  seabed  slope  and 
composition,  may  shift  buoys  off  their 
charted  positions.  Buoys  may  be  set  off 
station  through  collisions  or  be  sunk  or 
capsized.  Buoys  are  also  subject  to 
vandalism. 

§  62.25    Lateral  aids  to  navigation 

(a)  Lateral  aids  to  navigation  define 
the  port  and  starboard  side  of  a  route  to 
be  followed.  These  aids  to  navigation 
may  be  either  beacons  or  buoys. 

(1)  Side  marks  are  those  aids  to 
navigation  which  advise  the  mariner  to 
stay  to  one  side  of  the  aid.  The  most 
frequent  use  for  these  aids  to  navigation 
is  to  mark  the  sides  of  channels, 
however  they  may  be  used  individually 
to  mark  obstructions  outside  of  clearly 
defir\ed  channels.  Due  to  the  physical 
diversity  of  waterways  and  the 
maneuvering  constraints  on  its  users, 
sidemarks  are  not  always  placed 
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directly  on  a  channel  edge.  Mariners 
should  consult  the  appropriate  nautical 
chart. 

(2)  Preferred  Channel  Marks  mark 
channel  junctions  or  bifurcations  and 
often  mark  wrecks  or  obstructions. 
Preferred  Channel  Marks  may  normally 
be  passed  on  either  side  by  a  vessel,  but 
indicate  to  the  mariner  the  preferred 
channeK-Depending  on  the  mariner's 
direction  of  travel,  however,  it  may  not 
always  be  advisable  to  pass  these  aids 
on  either  side;  therefore  the  appropriate 
nautical  chart  should  always  be 
consulted. 

(b)  Colors,  light  rhythms,  and  shape 
significance  for  these  aids  to  navigation 
are  addressed  in  subsequent  paragraphs 
of  this  subpart. 

§  62.27    Non-lateral  akla  to  navigation. 

Non-lateral  aids  to  navigation,  both 
fixed  structures  and  buoys,  have  no 
lateral  significance  but  may  be  used  to 
supplement  the  lateral  aids  specified  in 
this  subpart. 

(a)  Lighthouses  and  other  lights  are 
fixed  structures  which  vary  in  size  from 
the  typical  major  seacoast  lighthouse  to 
a  small,  single-pile  structure. 
Lighthouses  are  placed  on  shore  or  on 
marine  sites  and  are  often  without 
lateral  significance.  When  used  in  this 
capacity,  lighthouses  assist  the  mariner 
to  determine  his  position  or  safe  course 
or  warn  of  obstructions  or  dangers  to 
navigation. 

(b)  Occasionally,  day  beacons  or 
minor  lights  outside  of  the  normal 
channel  will  not  have  lateral 
significance  since  they  do  not  define 
limits  to  navigable  waters.  These  aids  to 
navigation  will  utilize  "NB",  "NR",  or 
"NG"  daymarks.  These  daymarks  are 
diamond-shaped  and  divided  into  four 
diamond-shaped  sectors.  The  side 
sectors  of  these  daymarks  are  colored 
white,  and  the  top  and  bottom  sectors 
black,  red,  or  green,  respectively. 

(c)  Ranges  are  aids  to  navigation 
systems  employing  dual  beacons  which, 
when  the  structures  appear  to  be  in  line, 
assist  the  mariner  in  maintaining  a  safe 
course.  The  appropriate  nautical  chart 
must  be  consulted  when  using  ranges  to 
determine  whether  the  range  marks  the 
centerline  of  the  navigable  channel  or 
the  quarterline,  and  also  what  section  of 
the  range  may  be  safely  traversed. 
Ranges  are  generally,  but  not  always, 
lighted  and  display  rectangular 
daymarks  of  various  colors. 

(d)  Large  Navigational  Buoys  (LNB's) 
are  set  on  major  aid  to  navigation 
stations.  They  generally  provide  the 
mariner  with  light,  sound,  and 
radiobeacon  signals,  and  some  are 
equipped  with  radar  beacons  (racons). 
LNB's  are  red  in  color,  have  a  forty  foot 


11509 


diameter  hull,  and  a  tower 
approximately  forty  feet  in  height. 

(e)  Safe  Water  Marks  serve  to 
indicate  that  there  is  navigable  water  ail 
around  the  aid.  These  aids  are  often 
used  to  indicate  fairways  or 
midchannels,  or  the  seaward  end  of  a 
channel. 

(f)  Special  Marks  serve  not  to  assist 
navigation,  but  to  alert  the  mariner  to 
special  areas  or  features  referred  to  in 
charts  or  other  nautical  publications. 
They  may  be  used,  for  example,  to  mark 
anchorages,  traffic  separation  schemes, 
military  exercise  zones,  ocean  data 
acquisition  systems,  etc. 

(g)  Information  and  Regulatory  Marks 
are  used  to  alert  the  mariner  to  various 
warnings  or  regulatory  matters.  These 
marks  have  orange  geometric  shapes 
against  a  white  background.  The 
meanings  associated  with  the  orange 
shapes  are  as  follows: 

(1)  A  vertical  open-faced  diamond 
signifies  danger. 

(2)  A  vertical  diamond  shape  having  a 
cross  centered  within  indicates  that 
vessels  are  excluded  from  the  marked 
area. 

(3)  A  circular  shape  indicates  that 
certain  operating  restrictions  are  in 
effect  within  the  marked  area. 

(4)  A  square  or  rectangular  shape  will 
contain  directions  or  instructions 
lettered  within  the  shape. 

§62.29    Colors. 

(a)  When  proceeding  in  the 
Conventional  Direction  of  Buoyage  the 
lateral  significance  of  the  colors  of  aids 
to  navigation  is  as  follows: 

(1)  Green  (or  black)  solid-colored  aids 
will  mark  the  port  (left)  sides  of 
channels,  and  locations  of  wrecks  or 
obstructions  which  must  be  passed  by 
keeping  these  side  marks  on  the  port 
(left)  hand  of  a  vessel. 

(2)  Red  solid-colored  aids  will  mark 
the  starboard  (right)  sides  of  channels, 
and  locations  of  wrecks  or  obstructions 
which  must  be  passed  by  keeping  these 
side  marks  on  the  starboard  (right)  hand 
of  a  vessel. 

(3)  Preferred  Channel  Marks  are 
colored  with  red  and  green  (or  black) 
horizontal  bands. 

(i)  If  the  topmost  band  is  green  (or 
black),  the  preferred  channel  will  be 
followed  by  keeping  the  aid  on  the  port 
(left)  side  of  a  vessel. 

(ii)  If  the  topmost  band  is  red,  the 
preferred  channel  will  be  followed  by 
keeping  the  aid  on  the  starboard  (right) 
side  of  a  vessel. 

(b)  Safe  Water  Marks  are  red  (or 
black]  and  white  vertically  striped. 
Lighted  Safe  Water  Marks  may  exhibit  a 
red  spherical  topmark  to  further  aid  in 
identification. 


(c)  Special  Marks  are  colored  solid 
yellow. 

(d)  Information  and  Regulatory  Marks 
are  colored  white  with  international 
orange  horizontal  bands  and  geometric 
shapes. 

(e)  Aids  to  navigation  will  be  fitted 
with  light-reflecting  material  to  increase 
their  visibility  in  darkness.  The  colors  of 
this  material  will  convey  the  same 
lateral  significance  as  the  aid,  except 
that  letters  and  numbers  will  be  white. 

(f)  Some  exceptions  to  the  provisions 
of  this  section  may  be  found  on  the 
Intracoastal  Waterway.  See  §  62.39. 

(g)  Aids  to  navigation  in  lALA  Region 
A  will  be  similar  to  those  in  lALA 
Region  B,  however  port  hand  aids  will 
be  red  when  following  the  Conventional 
Direction  of  Buoyage,  and  starboard 
hand  aids  will  be  green.  Appropriate 
nautical  charts  and  publications  must  be 
consulted  to  determine  whether  Region 
A  or  Region  B  guidelines  are  in  effect  for 
a  given  area. 

§  62.31    Shapes. 

(a)  In  order  to  provide  ready 
identification,  certain  unlighted  buoys 
and  daymarks  on  minor  fixed  aids  to 
navigation  are  differentiated  by  shape. 

(b)  Shapes  will  be  laterally  significant 
only  when  associated  with  the  laterally 
significant  colors,  red  and  green  (black). 

(1)  Cylindrical  buoys,  referred  to  as 
can  buoys,  and  square  daymarks 
indicate  the  left  side  of  the  channel 
when  proceeding  in  the  Conventional 
Direction  of  Buoyage.  In  order  to 
indicate  lateral  significance,  these  aids 
must  be  either  solid  green  (or  black),  or 
red  and  green  (or  black)  horizontally 
banded  aids  where  the  topmost  band  is 
green  (or  black). 

(2)  Conical  buoys,  referred  to  as  nun 
buoys,  and  triangular  daymarks  indicate 
the  right  side  of  the  channel  when 
proceeding  in  the  Conventional 
Direction  of  Buoyage.  In  order  to 
indicate  lateral  significance,  these  aids 
must  be  either  solid  red  or  red  and  green 
(or  black)  horizontally  banded  aids 
where  the  topmost  band  is  red. 

(c)  Unlighted  red  (or  black]  and  white 
vertically  striped  Safe  Water  buoys  will 
be  either  spherical  or  pillar  buoys. 
Spherical  buoys  are  round  in  shape; 
pillar  buoys  consist  of  a  wide  cylindrical 
base  topped  by  a  smaller  diameter 
superstructure.  Fixed  Safe  Water  aids 
will  employ  an  eight-sided  daymark. 

(d)  The  shapes  of  lighted,  sound,  pillar 
and  spar  buoys  have  no  lateral 
significance.  Their  meanings  are 
conveyed  by  their  numbers,  colors,  and 
light  colors  and  rhythms. 
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^ej  t-xcepuons  lo  me  provisions  of  this 
section  may  be  found  on  the 
Intracoastal  Waterway.  See  §62.39. 

(f)  Aids  to  navigation  in  Region  A  will 
be  similar  to  those  in  Region  B,  however 
red  unlighted  buoys  will  be  cylindrical 
in  shape,  and  red  daymarks  will  be 
square-shaped.  Corresponding  green 
aids  will  be  conical-shaped  or 
triangular.  Appropriate  nautical  charts 
and  publications  must  be  consulted  to 
determine  whether  Region  A  or  Region  B 
guidelines  are  in  effect  for  a  given  area. 

§  62.33    Numbers  and  letters. 

(a)  All  solid  red  and  solid  green  (or 
black)  aids  are  numbered,  with  red  aids 
bearing  even  numbers  and  green  (or 
black)  aids  bearing  odd  numbers.  The 
numbers  for  each  increase  in  the 
Conventional  Direction  of  Buoyage. 
Numbers  are  kept  in  approximate 
sequence  on  both  sides  of  the  channel 
by  omitting  numbers  where  necessary. 

(b)  Only  side  marks  are  numbered. 
However,  aids  other  than  those 
mentioned  above  may  be  lettered  to. 
assist  in  their  identification  or  to 
indicate  their  purpose.  Sidemarks  may 
carry  letters  in  addition  to  numbers  to 
identify  the  first  aid  to  navigation  in  a 
waterway,  or  when  new  aids  to 
navigation  are  added  to  channels  with 
previously  completed  numerical 
sequences.  Letters  on  lateral  sidemarks 
will  follow  alphabetical  order  from 
seaward  and  proceeding  toward  the 
head  of  navigation  and  will  be  added  to 
numbers  as  suffixes. 

(c)  Exceptions  to  the  provisions  of  this 
section  will  be  found  on  the  Western 
Rivers  System.  See  §  62.40. 

(d)  The  guidelines  for  the  display  of 
numbers  and  letters  on  aids  to 
navigation  are  identical  for  both  Region 
A  and  Region  B:  red  aids  to  navigation 
display  even  numbers,  and  green  (or 
black)  aids  display  odd  numbers. 

§  62.35    Ught  characteristics. 

(a)  Lights  on  aids  to  navigation  are 
differentiated  by  color  and  rhythm. 
Lighthouses  and  range  lights  may 
display  distinctive  light  characteristics 
to  facilitate  recognition.  No  special 
significance  should  be  attached  to  the 
color  or  rhythm  of  such  lights.  Other 
lighted  aids  to  navigation  employ  light 
characteristics  to  convey  additional 
information. 

(b)  When  proceeding  in  the 
Conventional  Direction  of  Buoyage,  aids 
to  navigation,  if  lighted,  display  light 
characteristics  as  follows: 

(1)  Green  (or  white)  lights  mark  port 
(left)  sides  of  channels  and  locations  of 
wrecks  or  obstructions  which  are  to  be 
passed  by  keeping  these  lights  on  the 
port  (left)  hand  of  a  vessel.  Green  lights 


are  also  used  on  Preferred  Channel 
Marks  where  the  topmost  band  is  green 
(or  black). 

(2)  Red  (or  white)  lights  mark 
starboard  (right)  sides  of  channels  and 
locations  of  wrecks  or  obstructions 
which  are  to  be  passed  by  keeping  these 
lights  on  the  starboard  (right)  hand  of  a 
vessel.  Red  lights  are  also  to  be  used  on 
Preferred  Channel  Marks  where  the 
topmost  band  is  red. 

(3)  Certain  lights  marking  the 
Intracoastal  Waterway  may  display 
reversed  lateral  significance.  See  §62.39. 

(c)  Yellow  lights  have  no  lateral 
significance.  Except  on  the  Western 
Rivers,  see  §  62.41,  white  lights  have  no 
lateral  significance.  The  purpose  of  aids 
exhibiting  white  or  yellow  lights  may  be 
determined  by  their  shape,  color,  letters 
or  numbers,  and  the  light  rhythm 
employed. 

(d)  Light  rhythms,  except  as  noted  in 
§  82.41  for  the  Western  Rivers,  are 
employed  as  follows: 

p)  Aids  with  lateral  significance 
diablay  regularly  flashing  or  regularly 
occulting  light  rhythms.  Ordinarily, 
flashing  lights  (frequency  not  exceeding 
30  flashes  per  minute)  will  be  used. 

(|2)  Preferred  Channel  Marks  display  a 
composite  group  flashing  light  rhythm 
(groups  of  two  flashes  followed  by  one 
flash). 

p)  Safe  Water  Marks  display  a  white 
Morse  Code  "A"  rhythm  (short-long 
flash). 

(4)  Special  Marks  display  yellow  (or 
white  or  amber)  lights  with  fixed  or  slow 
flashing  rhythm  preferred. 

(5)  Information  and  Regulatory  Marks 
display  white  lights  of  various  rhythms. 

(6)  For  situations  where  lights  require 
a  distinct  cautionary  significance,  as  at 
sharp  turns,  sudden  channel 
constrictions,  wrecks,  or  obstructions,  a 
quick  flashing  light  rhythm  (frequency 
not  less  tha  60  flashes  per  minute]  may 
be  used. 

(e)  Occasionally  lights  use  sectors  to 
mark  shoals  or  warn  mariners  of  other 
dangers.  Lights  so  equipped  show  one 
color  from  most  directions  and  a 
different  color  or  colors  over  definite 
arcs  of  the  horizon  as  indicated  on  the 
appropriate  nautical  chart.  These 
sectors  provide  approximate  bearing 
information  since  the  observer  should 
note  a  change  of  color  as  the  boundary 
between  the  sectors  is  crossed.  As 
sector  bearings  are  not  precise,  they 
should  be  considered  a  warning  only 
and  not  used  to  determine  exact  bearing 
to  the  light. 

§  92.37    Sound  signals. 

(a)  Often  sound  signals  are  located  on 
or  adjacent  to  aids  to  navigation.  When 
visual  signals  are  obscured,  sound 


signals  warn  mariners  of  the  proximity 
of  danger. 

(1)  Sound  signals  are  distinguished  by 
their  tone  and  phase  characteristics. 

(i)  Tones  are  determined  by  the 
devices  producing  the  sound  (i.e., 
diaphones,  diaphragm  horns,  reed  horns, 
sirens,  whistles,  bells,  and  gongs). 

(ii)  Phase  characteristics  are  defined 
by  the  signal's  sound  pattern,  «.e.,  the 
number  of  blasts  and  silent  periods  per 
minute  and  their  durations.  Sound 
signals  emanating  from  fixed  structures 
generally  produce  a  specific  number  of 
blasts  and  silent  periods  each  minute 
when  operating.  Buoy  sound  signals  are 
generally  actuated  by  the  motion  of  the 
sea  and  therefore  do  not  emit  a  regular 
signal  characteristic. 

(2)  Where  no  live  watch  is 
maintained,  sound  signals  are  normally 
operated  continuously.  However,  some 
are  equipped  with  fog  detectors  which 
activate  sound  signals  when  visibility 
falls  below  a  predetermined  limit. 

(b)  Mariners  should  not  rely  solely  on 
sound  signals  to  determine  their 
positions  for  the  following  reasons: 

(1)  Distance  cannot  be  accurately 
determined  by  sound  intensity. 

(2)  Occasionally  sound  signals  may 
not  be  heard  in  areas  close  to  their 
location. 

(3)  Signals  may  not  sound  in  cases 
where  fog  exists  close  to,  but  not  at,  the 
location  of  the  sound  signal. 

(4)  As  buoy  signals  are  generally 
activiated  by  sea  motion,  they  may 
produce  no  signals  when  seas  are  calm. 

(5)  As  previously  noted,  buoy 
positions  are  not  always  reliable. 
Therefore  their  sound  signals  cannot  be 
assumed  to  be  emanating  from  a  fixed 
positioji. 

§  62.39    Intracoastal  waterway 
Indentification. 

(a)  In  addition  to  the  conventional 
signals,  lateral  aids  to  navigation 
marking  the  Intracoastal  Waterway 
exhibit  unuque  yellow  symbols  to 
distinguish  them  from  aids  marking 
other  waters. 

(1)  Yellow  triangles  will  indicate  that 
aids  to  navigation  so  marked  should  be 
passed  keeping  them  on  the  starboard 
(right)  hand  of  a  vessel,  regardless  of  the 
aid's  number,  color,  or  light  color. 

(2)  Yellow  squares  will  indicate  that 
aids  to  navigation  so  marked  should  be 
passed  keeping  them  on  the  port  (left) 
hand  of  a  vessel,  regardless  of  the  aid's 
number,  color,  or  light  color. 

(b)  The  above  guidelines  apply  for 
vessels  traversing  the  Intracoastal 
Waterway  in  a  southerly  direction  on 
the  Atlantic  Coast,  in  a  westerly 
direction  on  the  Okeechobee  Waterway. 
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or  in  a  northerly  and  westerly  direction 
along  the  Gulf  Coast. 

§  62.40    Western  Rivers  Marking  System. 

(a)  A  variation  of  the  standard  U.S. 
aids  to  navigation  system  described 
above  is  employed  on  the  Mississippi 
River  and  tributaries  above  Baton 
Rouge,  LA  and  on  certain  other  rivers 
which  flow  toward  the  Gulf  of  Mexico. 

(b)  The  Western  Rivers  System  varies 
from  the  standard  U.S.  system  as 
follows: 

(1)  Buoys  are  not  numbered. 

(2)  Numbers  on  beacons  do  not  have 
odd/even  lateral  significance,  but, 
rather,  indicate  mileage  from  a  fixed 
point  (normally  the  river  mouth). 

(3)  Diamond  shaped  crossing 
daymarks,  solid  red  or  solid  green  as 
appropriate,  are  used  instead  of 
triangular  or  square  lateral  daymarks 
where  the  river  charmel  crosses  from 
one  bank  to  the  other. 

(4)  Lights  on  green  buoys  and  on 
beacons  with  green  daymarks  show  a 
single  flash  which  may  be  green  or 
white. 

(5)  Lights  on  red  buoys  and  on 
beacons  with  red  daymarks  show  a 
double  flash  [Croup  Flashing  (2)]  which 
may  be  red  or  white. 

(6)  Isolated  danger  marks  are  not 
used. 

§  62.41    Racons. 

(a)  Aids  to  navigation  may  be 
enhanced  by  the  use  of  radar  beacons 
(racons).  Racons,  when  triggered  by  a 
radar  signal,  will  transmit  a  coded  reply 
to  the  interrogating  radar.  This  reply 
serves  to  identify  the  aid  station  by 
exhibiting  a  series  of  dots  and  dashes 
which  appear  on  the  radar  display  in  a 
line  emanating  radially  from  just  beyond 
the  echo  of  the  aid  station.  Although 
racons  may  be  used  on  both  laterally 
significant  and  non-laterally  significant 
aids  alike,  the  racon  signal  itself  is  for 
identification  purposes  only,  and 
therefore  carries  no  lateral  significance. 

(b)  Racons  are  also  used  as  bridge 
marks  to  mark  the  point  of  best  passage. 

Subpart  C— Maritime  Radlobeacons. 

§  62.51    General. 

Maritime  radiobeacons  operate  during 
specific  intervals  as  published  in  Coast 
Guard  Light  Lists.  For  station 
indentification,  simple  characteristics 
consisting  of  combinations  of  dots  and 
dashes  are  used.  The  characteristics  of 
marker-beacons  are  composed  of  series 
of  dashes  for  part  of  a  15  second  cycle, 
which  is  followed  by  a  silent  period  to 
complete  the  cycle.  The  transmitted 
power  of  maritime  radiobeacons  is 
adjusted  to  provide  a  useable  signal  at 


the  service  range  which  meets  the 
operational  requirement.  Marker- 
beacons  are  of  low  power  for  local  use 
only.  Coast  Guard  maritime 
radiobeacons  operate  within  the 
frequency  band  285-325  kilocycles. 

§  62.53    Carrier  type  operation. 

Radiobeacons  superimpose  the 
characteristic  code  on  a  carrier 
frequency  which  is  on  continuously 
during  the  period  of  transmission  .  This 
extends  the  usefulness  of  maritime 
radiobeacons  to  aircraft  and  ships 
employing  automatic  direction  finders. 

§62.55    Calibration  aervlce. 

Special  calibration  radiobeacons,  as 
listed  in  the  current  editions  of  the  Coast 
Guard  Light  Lists,  will  broadcast 
continuously  for  the  purpose  of  enabling 
vessels  to  calibrate  their  direction 
finders  upon  request  either  to  the 
cognizant  District  Commander,  or,  if 
time  does  not  permit,  directly  to  the 
calibration  station.  Signals  for 
requesting  calibration  service  are 
described  in  the  current  editions  of  the 
Coast  Guard  Light  Lists.  In  the  case  of 
sequenced  radiobeacon  stations, 
continuous  transmission  for  caUbration 
purposes  cannot  be  made  without 
interference  resulting  with  other  stations 
in  the  same  frequency  group. 

S  62.57    Caution. 

(a)  A  vessel  steering  a  course  for  a 
radiobeacon  should  observe  the  same 
precautions  that  apply  when  steering  for 
a  light  or  any  other  mark. 

(b)  Distance  cannot  be  accurately 
determined  by  radiobeacon  signal. 
Mariners  must  exercise  extreme  caution 
when  the  aid  to  navigation  which 
supports  the  radiobeacon  is  not  visible, 
and  no  other  means  of  determining  its 
distance  is  available. 

(c)  If  the  radiobeacon  is  aboard  a 
Large  Navigational  Buoy  (LNB)  or  on 
any  marine  site,  particular  care  should 
be  exercised  to  avoid  the  possibility  of 
collision.  In  addition,  caution  should  be 
exercised  in  using  radiobeacons  aboard 
floating  aids,  because  of  the  possibility 
that  the  aid  could  be  off  station. 

Subpart  D — Public  Participation 

S  62.61    Recommendations. 

(a)  The  public  may  recommend 
changes  to  existing  aids  to  navigation, 
request  new  aids  or  the  discontinuation 
of  existing  aids,  and  report  aids  no 
longer  necessary  for  maritime  safety. 
These  recommendations  shou!i  be  sent 
to  the  appropriate  District  Commander. 

(b)  Recommendations,  requests,  and 
reports  should  be  documented  with  as 
much  information  as  possible  to  justify 


the  proposed  action.  Desirable 
informaiton  includes: 

(1)  Nature  of  the  vessels  which  transit 
the  area(8)  in  question,  including  type, 
displacement,  draft,  and  number  of 
passengers  and  crew. 

(2)  Where  practicable,  the  kinds  of 
navigating  devices  used  aboard  such 
vessels  (e.g.,  magnetic  or  gyro 
compasses,  radio  direction  finders, 
radar,  loran,  and  searchlights). 

(3)  A  chartlet  or  sketch  describing  the 
actual  or  proposed  location  of  the  aid(8), 
and  a  description  of  the  action 
requested  or  recommended. 

§  62.63    Procedure  for  reporting  defects 
and  discrepancies. 

(a)  Mariners  should  notify  the  nearest 
Coast  Guard  facility  immediately  of  any 
observed  aids  to  navigation  defects  or 
discrepancies. 

(b)  The  Coast  Guard  cannot  monitor 
the  many  thousands  of  aids  in  the  U.S. 
Aids  to  Navigation  System 
simultaneously  and  continuously.  As  a 
result,  it  is  not  possible  to  maintain 
every  aid  operating  properly  and  on  its 
charted  position  at  all  times.  Marine 
safety  will  be  enhanced  if  persons 
finding  aids  missing,  sunk,  capsized, 
damaged,  off  station,  or  showing 
characteristics  other  than  those 
advertised  in  the  Light  List,  or  other 
publication,  promptly  inform  the  Coast 
Guard.  When  making  the  report  to  the 
Coast  Gaurd  the  mariner  should  consult 
the  Light  List  to  ensure  the  correct 
geographical  information  is  used  due  to 
the  similarity  of  names  and  geographical 
areas. 

(c)  Procedures  for  reporting  defects 
and  discrepancies: 

(1)  Radio  messages  should  be  prefixed 
"Coast  Gaurd"  and  transmitted  directly 
to  a  Government  shore  radio  station 
listed  in  Chapter  five,  Section  500D  of 
Radio  Navigational  Aids  Publication, 
117A  and  117B,  for  relay  to  the  relevant 
District  Commander. 

(2)  Radio-telegraph  communication 
may  be  established  by  using  the  general 
call  "NCG"  on  the  500  kilohertz 
frequency. 

(3)  Commercial  communications 
facilities  should  be  used  only  when 
vessels  are  unable  to  contact  a 
Government  shore  radio  station. 
Charges  for  these  messages  will  be 
accepted  "collect"  by  the  Coast  Guard, 

PART  66— (AIMENDED] 

3.  The  authority  citation  for  Part  68  is 
revised  to  read  as  follows: 

Autltority:  14  U.S.C.  83,  85.;  43  U.S.C.  1333: 
49  49CFR1.48. 
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4.  Section  66.01-10  is  revised  to  read 
as  follows: 

§  66.0 1-10    Characteristics. 

Owners  of  private  aids  shall  ensure 
that  the  characterstics  of  their  aids 
conform  to  the  standard  U.S.  system  of 
aids  to  navigation  as  described  in 
§  62.25.  Owners  shall  conform  with  the 
requirements  at  the  next  scheduled 
maintenance  visit  but  not  later  than 
December  31. 1992. 

PART  100— (AMENDED] 

5.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

6.  Section  100.45  is  revised  to  read  as 
follows: 

§  100.45    Establishment  of  aids  to 
navigation. 

The  District  Commander  will 
establish  and  maintain  only  those  aids 
to  navigation  necessary  to  assist  in  the 
observance  and  enforcement  of  the 
special  regulations  issued  under  the 
District  Commander's  authority.  These 
aids  to  navigation  will  be  in  accordance 
with  Part  62  of  this  chapter.  All  other 
aids  to  navigation  incidental  to  the 
holding  of  a  regatta  or  marine  parade 
are  private  aids  to  navigation  as 
described  in  Part  66  of  this  chapter. 

Dated:  April  6, 1987. 
Martin  H.  Daniell. 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Navigation. 
|FR  Doc.  87-7918  Filed  4-8-87:  8:45  am) 
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33  CFR  Part  110 
(CGD12  87-02] 

Anchorage  Regulations;  San  Francisco 
Bay 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  amend 
Anchorage  7  in  San  Francisco  Bay  by 
moving  the  southeastern  comer  of  the 
anchorage  230  yards  to  the  north.  This 
would  reduce  the  southern  reaches  of 
the  anchorage  in  the  shallow  waters  off 
of  Treasure  Island.  The  shifting  of  the 
boundary  would  also  prevent  damage 
from  anchoring  vessels  to  an  existing 
submarine  power  cable  and  a  proposed 
telecommunications  cable. 
DATE:  Comments  must  be  received  on  or 
before  May  26, 1987. 

ADDRESS:  Comments  should  be  mailed 
or  hand-delivered  to  Marine  Safety 


Division.  Twelfth  Coast  Guard  District, 
Coast  Guard  Island.  Building  54-B. 
Room  250.  Alameda.  CA  94501.  The 
comments  will  be  available  for 
inspection  and  copying  between  7:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lt  David  A.  Conklin  at  (415)  437-3465. 
SUPPLEMENTARY  INFORMATtON: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  snbmitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD12  87-02]  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  proposed  rules  may  be 
revised  in  light  of  comments  received. 
All  comments  submitted  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will 
significantly  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  Lt 
David  A.  Conklin,  project  officer. 
Twelfth  Coast  Guard  District  Marine 
Safety  Division,  and  LCDR  Wayne  C. 
Raabe.  project  attorney.  Twelfth  Coast 
Guard  District  Legal  Office. 

Discussion  of  the  Proposed  Regulation 

Anchorage  7  primarily  exists  for  the 
temporary  anchorage  of  vessels  for  up  to 
12  hours  in  duration.  After  that  the 
vessel  would  proceed  to  either  a  pier 
facility  or  an  alternative  anchorage 
ground.  The  anchorage  presently  has  a 
submarine  power  cable  transversing  the 
southeastern  comer.  A 
telecommunications  cable  is  now 
proposed  for  installation  across  San 
Francisco  Bay  between  Oakland  and 
San  Francisco  alongside  the  existing 
power  cable.  To  prevent  the  possibility 
of  damage  to  those  cables  from  the 
anchoring  of  vessels,  the  southern 
boundary  of  Anchorage  7  would  be 
pivoted  approximately  230  yards  north 
along  Treasure  Island.  This  change 
would  have  minimal  impact  on  vessel 
andiorage  since  the  area  eliminated  is 
infrequently  used  due  to  its  shallow 
depth. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 


Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  oa  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Chapter 
1  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  2035  and  | 

2071;  49  CFR  1.46  and  33  CFR  1.05-l(g).  j 

Section  ItO.la  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.224(e)(5)  is  revised  to 
read  as  follows: 

S  1 10.224    San  Francisco  Bay,  San  Pablo 
Bay,  Carquinez  Strait,  Suisun  Bay, 
Sacramento  River,  San  Joaquin  River,  and 
connecting  waters,  California. 

***** 

(e)**|*  ■     I 

(5)  Anchorage  No.  7.  In  San  Francisco 
Bay  bounded  by  the  west  shore  of 
Treasure  Island  and  the  following  lines: 
Beginning  at  the  westernmost  point  of 
Treasure  Island  at  latitude  37'49'36"  N., 
longitude  122°22'40'  W.;  thence 
northwesterly  to  latitude  37''50'00"  N.. 
longitude  122°22'57"  W.;  thence  westerly 
towards  the  San  Francisco  Bay  North 
Channel  to  latitude  37°50'00"  N.. 
longitude  122''23'44"  W.;  thence 
southerly  to  latitude  37°49'22.5"  N., 
longitude  122''23'44'  W.;  thence 
southeasterly  to  latitude  37*48'40.5"  N., 
longitude  122*23'38"  W.;  thence  to  the 
shore  of  Treasure  Island  at  latitude 
37°49'00'  N..  longitude  122°22'16"  W. 


Dated:  April  1, 1987.  ' 

John  D.  Gostallo. 

Vice  Admiral,  U.S.  Coast  Guard  Commander. 
Twelfth  Coast  Guard  District. 

(FR  Doc.  87-7909  Filed  4-8-87;  8:45  am] 
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ENVIRONMEFfTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3183-2] 

Hazardous  Waste  Management 
System;  IndentHication  and  Listing  of 
Hazardous  Waste 

agency:  Environmental  Protection 
Agency. 

action:  Notincation  of  availability  of 
data  and  request  for  comment. 

SUMMARY:  Today's  notice  announces  the 
availability  of  ground-water  monitoring 
data  for  Bommer  Industries 
Incorporated's  two  evaportation  ponds. 
This  data  was  collected  by  Bommer  in 
response  to  the  Agency's  request  for 
ground-water  data  obtained  from  their 
recently  expanded  monitoring  system  in 
an  effort  to  more  fully  characterize  the 
waste  included  in  their  petition  to 
exclude  specific  wastes  from  hazardous 
waste  control.  The  ground-water  data 
has  been  included  in  the  public  docket 
and  will  be  considered  by  the  Agency  in 
making  our  final  delisting  decision  for 
Bommer's  petition.  The  Agency  requests 
pubhc  comment  on  this  data  in  relation 
to  the  proposed  exclusion  of  Bommer's 
waste  (see  50  FR  48930-48932,  November 
27,  1985). 

DATES:  EPA  will  accept  public 
comments  on  this  data  until  May  11, 
1987.  Comments  postmarked  after  the 
close  of  the  comment  period  will  be 
stamped  "late". 

Any  person  may  request  a  hearing  on 
this  notice  as  it  relates  to  the  proposed 
exclusion  of  Bommer  Industries'  waste 
by  filing  a  request  with  Bruce  Weddle, 
whose  address  appears  below,  by  April 
24, 1987.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (WH-562),  401  M  Street  SW., 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variance 
Section.  Assistance  Branch,  PSPD/OSW 
(WH-563),  U.S.  Environmental 
protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  docket 
number  "F-87-BMAN-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle.  Director, 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington,  DC  20460. 

The  public  docket  where  this 
information  can  be  viewed  is  located  at 


the  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.  (sub- 
basement),  Washington,  DC  20460.  The 
docket  is  open  from  9:30  a.m.  to  3:30  p.m. 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  Mia  Zmud  at  (202) 
475-9327  for  appointments.  The  public 
may  copy  a  maximum  of  50  pages  of 
material  from  any  one  regulatory  docket 
at  no  cost.  Additional  copies  cost  $0.20 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  further 
information  on  this  notice,  contact  Ms. 
Lori  DeRose.  Office  of  Solid  Waste 
(WH-563),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460.  (202)  382-5096. 
SUPPLEMENTARY  INFORMATION:  On 
November  27, 1985  the  Agency  proposed 
to  grant  an  exclusion  to  Bommer 
Industries,  Incorporated  under  40  CFR 
260.20  and  260.22  (see  50  FR  48930-48932 
and  regulatory  docket  number  "Section 
3001— Delisting  Petition  (4)").  During  the 
public  comment  period  for  that  proposal, 
one  commentor  suggested  that  the 
Agency  should  obtain  additional 
ground-water  data  from  Bommer  to 
more  fully  characterize  any  impact  the 
petitioned  waste  may  have  had  on 
ground-water.  Subsequent  to  the 
publication  of  the  proposed  exclusion, 
Bommer  added  an  additional  well  to 
their  ground-water  monitoring  system. 
The  monitoring  data  has  been  collected 
and  submitted  to  the  Agency  in  support 
of  Bommer's  petition.  A  copy  of  the  data 
collected  by  Bommer  Industries  has 
been  included  in  the  public  docket  for 
the  Agency's  proposed  decision  (see 
docket  number  "F-87-BMAN-FFFFF"). 
This  data  will  be  considered  and  used 
by  the  Agency  in  making  its  final 
decision  on  Bommer  Industries'  delisting 
petition. 

Dated:  April  1, 1987. 

Bruce  R.  Weddle, 

Director,  Permits  and  State  Programs 
Division. 

[FR  Doc.  87-7832  Filed  4-«-87:  8:45  am] 
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40  CFR  Part  300 
[FRL-3141-1] 

Intent  To  Revise  the  Hazard  Ranking 
System 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  is  reviewing  and  may 


revise  the  Hazard  Ranking  System 
("HRS").  The  HRS  is  Appendix  A  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCP"),  which  EPA 
promulgated  on  July  16, 1982  (47  FR 
31180)  pursuant  to  section  105(8)(A)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  ( "CERCLA").  The  HRS  is  the 
principal  mechanism  EPA  uses  to  place 
sites  on  the  CERCLA  National  Priorities 
List. 

This  notice  requests  comments  and 
information  related  to  revising  the  HRS 
in  advance  of  the  proposed  rulemaking. 
These  comments  will  be  taken  into 
account  by  the  Agency  in  revising  the 
HRS. 

DATES:  Written  Comments:  EPA  will 
accept  written  comments  on  revising  the 
HRS  until  May  11, 1987. 

Public  Meeting:  EPA  will  hold  a 
public  meeting  to  hear  comments  on 
revising  the  HRS  at  the  location  shown 
in  "ADDRESSES. "  This  meeting  will  be 
held  on  May  7  and  8. 1987  from  9  a.m.  to 
4:30  p.m.  both  days.  Oral  presentations 
of  comments  should  not  exceed  15 
minutes  in  length.  A  sign-up  sheet  for 
presentations  will  be  available  from  8:00 
to  9:00  a.m.  each  day.  Presentations  will 
be  scheduled  on  a  first-come  basis  for 
that  day  only.  Persons  wishing  to  speak 
are  asked  to  provide  EPA  with  a  copy  of 
their  comments  at  the  time  of  the 
presentations. 

ADDRESSES:  Written  Comments: 
Comments  may  be  mailed  to  to  Russel 
H.  Wyer,  Director,  Hazardous  Site 
Control  Division  (Attn:  HRS  Staff), 
Office  of  Emergency  and  Remedial 
Response  (WH-548E),  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW,  Washington,  DC  20460. 

Comments  will  be  placed  in  the 
Superfund  docket.  The  Superfund  docket 
is  located  in  EPA  Headquarters, 
Waterside  Mall  Subbasement,  401  M 
Street,  SW.,  Washington.  DC  20460  and 
is  available  for  viewing  by  appointment 
only  from  9  a.m.  to  4  p.m.  Monday 
through  Friday  excluding  holidays.  To 
obtain  copies  or  make  an  appointment, 
contact  Denise  Sines  at  202-382-3046. 

Public  meeting:  The  public  meeting  on 
the  HRS  will  be  held  at  the  Westpark       ' 
Rosslyn  Hotel,  1900  N.  Fort  Myer  Drive, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

jane  Metcalfe,  Hazardous  Site  Control 
Division,  Office  of  Emergency  and 
Remedial  Response  (WH-548E),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW,.  Washington.  DC  20460, 
Phone  (800)  424-9346  (or  382-3000  in  the 
Washington,  DC.  metropolitan  area). 
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SUPPLfeMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  CERCLA  Amendments 

III.  Technical  Issues 

IV.  Consideration  of  Comments 

I.  Introduction 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601,  et  seq.  ("CERCLA" 
or  "the  Act")  in  response  to  the  dangers 
posed  by  uncontrolled  releases  of 
hazardous  substances,  pollutants,  or 
contaminants.  To  implement  CERCLA. 
the  Environmental  Protection  Agency 
(EPA)  promulgated  the  revised  National 
Oil  and  Hazardous  Substances 
Contingency  Plan,  40  CFR  Part  300,  on 
July  16, 1982  (47  FR  31180),  pursuant  to 
section  105  of  CERCLA  and  Executive 
Order  12316  (46  FR  42237,  August  20, 
1981).  The  National  Contingency  Plan 
("NCP"),  further  revised  by  EPA  on 
September  16, 1985  (50  FR  37624)  and 
November  20, 1985  (50  FR  47912),  sets 
forth  the  guidelines  and  procedures 
needed  to  respond  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
under  CERCLA. 

Section  105(8)(A)  of  CERCLA  required 
that  the  NCP  include  criteria  for 
determining  priorities  among  releases  or 
threatened  releases  for  the  purpose  of 
taking  remedial  or  removal  action. 
Criteria  were  to  be  based  upon  relative 
risk  or  danger,  taking  into  account  the 
population  at  risk,  the  hazardous 
potential  of  the  substances  at  a  facility, 
the  potential  for  contamination  of 
drinking  water  supplies,  direct  human 
contact,  destruction  of  sensitive 
ecosystems,  and  other  appropriate 
factors.  The  Agency  developed  the 
Hazard  Ranking  System  ("HRS")  to 
implement  Section  105(8)(A).  The  HRS 
was  codified  as  Appendix  A  of  the  NCP. 

Section  105(8)(B)  of  CERCLA  requires 
that  the  statutory  criteria  described  in 
the  HRS  be  used  to  prepare  a  list  of 
national  priorities  among  the  known 
releases  or  threatened  releases 
throughout  the  United  States,  and  that  at 
least  400  sites  be  designated  for  priority. 
The  list,  which  is  Appendix  B  of  the 
NCP,  is  the  National  Priorities  List 
("NPL"). 

Hazard  Ranking  System 

The  principal  mechanism  for  placing 
sites  on  the  NPL  is  the  application  of  the 
HRS.  The  HRS  was  designed  to  be  a 
screening  device,  one  that  would  allow 
the  Agency  to  rank  sites  quickly,  using 
available  data.  The  HRS  score  reflects 
the  potential  for  harm  to  humans  or  the 
environment  from  migration  of  a    , 


hazardous  substance  by  routes  involving 
ground  water,  surface  water,  or  air  and 
is  a  composite  of  separate  scores  for 
each  of  the  three  possible  contaminant 
migration  routes.  The  score  for  each 
route  is  obtained  by  assigning  numerical 
values  (according  to  prescribed 
guidelines)  to  a  set  of  factors  that 
characterize  the  potential  of  the  release 
to  cause  harm.  Sites  with  HRS  scores  of 
28.50  or  above  have  been  placed  on  the 
NPL 

Generally,  the  Agency  conducts  a 
Preliminary  Assessment  (PA)  and  a  Site 
Inspection  (SI)  at  a  site  to  evaluate  it  for 
possible  inclusion  on  the  NPL.  The  PA 
and  SI  are  low-cost,  initial  data- 
gathering  efforts  designed  to  provide 
input  for  HRS  scoring. 

National  Priorities  List 

The  purpose  of  the  NPL  is  primarily  to 
serve  as  an  informational  tool  for  use  by 
EPA  in  identifying  sites  that  appear  to 
present  a  signiFicant  risk  to  public  health 
or  the  environment.  The  initial 
identirication  of  a  site  for  the  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
exteat  of  the  public  health  and 
environmental  risks  associated  with  the 
site. 

The  NCP  establishes  that  a  site 
cannot  undergo  Fund-financed  remedial 
action  until  it  is  placed  on  the  final  NPL 
[40  CFR  300.68(a)].  The  NPL  does  not 
determine  priorities  for  removal  actions: 
EPA  may  take  removal  actions  at  any 
site,  whether  listed  or  not,  that  meets 
the  criteria  of  §§  300.65-300.67  of  the 
NCP.  Likewise,  EPA  may  take 
enforcement  actions  under  CERCLA 
against  responsible  parties  regardless  of 
whether  the  site  is  on  the  NPL. 

Sites  are  placed  on  the  NPL  in 
accordance  with  informal  rulemaking 
procedures  of  section  553  of  the 
Administrative  Procedures  Act.  The  NPL 
now  contains  703  sites.  An  additional 
248  sites  have  been  proposed. 

II.  CERCLA  Amendments 

On  October  17, 1986,  CERCLA  was 
amended.  The  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
("SARA")  requires  EPA  to  promulgate 
changes  to  the  HRS  not  later  than  18 
monoKs  after  the  date  of  enactment  and 
implement  these  changes  24  months 
after  enactment.  The  amendments 
require  that  EPA  modify  the  HRS  so 
that,  "to  the  maximum  extent  feasible,  it 
accurately  assesses  the  relative  degree 
of  risk  to  human  health  and  the 
enviBonment  posed  by  sites  and 
facilities  subject  to  review." 
Specifically,  section  105(c)  of  SARA 
requires: 


•  An  assessment  of  the  human  health  risks 
associated  with  contamination  or  potential 
contamination  of  surface  waters,  either 
directly  or  as  a  result  of  the  runoff  of  any 
hazardous  substance,  pollutant,  or 
contaminant.  This  assessment  should  take 
into  account  the  use  of  these  waters  for 
recreation  and  the  potential  migration  of  any 
hazardous  substance,  pollutant  or 
contaminant  through  surface  water  to 
downstream  sources  of  drinking  water. 

•  An  evaluation  of  the  damage  to  natural 
resources  which  may  affect  the  human  food 
chain  and  which  is  associated  with  any 
release  or  threatened  release. 

•  An  assessment  of  the  contamination  or 
potential  contamination  of  the  ambient  air 
which  is  associated  with  a  release  or 
threatened  release  of  hazardous  substances. 

Section  125  of  SARA  requires  EPA,  in 
its  revision  of  the  HRS,  to  specifically 
assess  those  wastes  described  in  section 
3001(b)(3)(A)(i)  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  These  wastes  include  fly  ash 
waste,  bottom  ash  waste,  slag  waste, 
and  flue  gas  emission  control  waste 
generated  primarily  from  the 
combustion  of  coal  or  other  fossil  fuels. 
The  amendments  require  EPA  to 
consider. 

(1)  The  quantity,  toxicity,  and 
concentrations  of  hazardous  constituents 
which  are  present  in  such  waste  and  a 
comparison  with  other  wastes; 

(2)  The  extent  of.  and  potential  for,  release 
of  such  hazardous  constituents  into  the 
environment: 

(3)  The  degree  of  risk  to  human  health  and 
the  environment  posed  by  such  constituents. 

Additionally,  section  118  of  SARA 
states  that  EPA  shall  give  a  high  priority 
to  facilities  where  the  release  of 
hazardous  substances  or  pollutants  or 
contaminants  has  resulted  in  the  closing 
of  drinkir^  water  wells,  or  has 
contaminated  a  principal  drinking  water 
supply. 

The  legislative  history  of  SARA 
makes  clear  that  Congress  did  not 
intend  that  the  revised  HRS  become  a 
mechanism  for  making  detailed  risk 
assessments:  rather,  it  was  intended  to 
be  consistent  with  the  limited  purpose  of 
the  NPL— screening  sites  that  might, 
after  further  study,  warrant  fund- 
financed  remedial  action.  See  132  Cong. 
Rec.  S14931  (daily  ed.  Oct.  3. 1986) 
(Statement  of  Senator  Baucus).  Senator 
Baucus  emphasized: 

The  Congress  recognizes  that  the  Hazard 
Ranking  System  must  continue  to  function  as 
a  screening  tool  that  will  allow  the  evaluation 
of  a  large  number  of  sites  in  an  expeditious 
manner.  Id. 

In  order  to  improve  the  accuracy  of 
the  HRS,  the  Agency  believes  that  a 
modest  expansion  of  data  collection 
activities  may  be  necessary  before  a  site 
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is  proposed  for  the  NPL  to  implement  a 
revised  HRS.  To  maximize  the  use  of 
resources  at  the  beginning  of  the 
program,  EPA  must  target  its  data 
collection  activities  to  specific  areas 
that  would  most  increase  the  accuracy 
of  the  HRS.  As  was  discussed  in  the 
preamble  to  the  current  HRS  (47  FR 
31187,  July  12. 1982).  the  amount  of 
information  to  be  collected  for  HRS 
scoring  must  be  balanced  against  the 
cost  and  time  required  to  obtain  that 
information.  EPA  anticipates  that 
several  thousand  releases  may  be 
evaluated  in  the  next  several  years  for 
inclusion  on  the  NPL  In  revising  the 
HRS.  the  number  and  types  of  factors 
must  be  consistent  with  the  costs  of  data 
collection,  the  large  number  of  releases, 
and  the  resources  appropriate  for 
implementing  the  program.  Comments 
on  this  notice  would  be  most  useful  if 
they  would  focus  on  those  areas  of  the 
HRS  where  an  increase  in  accuracy  is 
achievable  without  a  significant 
increase  in  the  time  and  costs 
associated  with  data  collection. 

III.  Technical  Issues 

As  an  initial  step  in  its  review  of  the 
HRS,  EPA  is  requesting  comments  and 
information  related  to  revision  of  the 
HRS.  The  comments  and  information 
should  take  into  account  the  recent 
amendments  to  CERCLA  and  the  intent 
of  Congress  for  the  HRS  to  remain  a 
mechanism  for  screening  sites  to 
determine  which  may  need  additional 
comprehensive  studies.  EPA  is  soliciting 
comments  on  the  following  areas: 

•  Existing  HRS  scoring  factors 

•  Other  models  for  ranking  hazardous 
substance  releases 

•  A  mechanism  for  including  direct  contact 
in  the  HRS 

•  A  mechanism  for  incorporating  human 
food  chain  exposures  into  the  HRS 

Each  of  these  areas  for  potential  HRS 
revision  is  addressed  in  more  detail 
below.  In  addition,  the  Agency  would 
like  comments  on  any  other  methods  for 
improving  the  accuracy  of  the  HRS, 
consistent  with  the  NPL's  limited 
purpose.  The  comments  should  address 
the  methodologies  needed  to  implement 
any  such  revisions,  as  well  as  the 
associated  data  requirements  and  data 
collection  costs. 

Existing  HRS  Scoring  factors 

EPA  is  considering  modifying  the 
current  HRS  scoring  factors  as 
discussed  below.  The  Agency  solicits 
comments  and  technical  information  on 
the  appropriateness  of  the  changes, 
techniques  for  incorporating  these 
changes  into  the  HRS.  the  additional 
data  requirements  such  changes  might 
necessitate,  and  the  costs  associated 


with  collecting  these  data.  In  addition, 
the  Agency  would  like  comments  and 
information  on  whether  such  a  change 
would  increase  the  accuracy  of  the  HRS 
and  provide  better  discrimination  among 
sites. 

Ground  Water  Pathway.  The  existing 
HRS  evaluates  the  ground  water 
pathway  using  either  "observed 
release" — direct  evidence  of  a  release 
from  a  facility  to  ground  water — or 
"route  characteristics" — the  potential 
for  a  facility  to  cause  a  release  to  ground 
water— taking  into  account  the  use  of 
the  ground  water  ("the  aquifer  of 
concern"),  as  well  as  the  toxicity  and 
persistence  of  the  hazardous  substances. 
The  HRS  evaluates  the  population 
drinking  water  from  the  aquifer  of 
concern  within  a  three-mile  radius, 
except  where  there  is  a  lateral 
discontinuity  in  the  aquifer  which 
prevents  migration  of  contaminants.  It 
does  not  take  into  account  the  direction 
of  ground  water  flow,  nor  the  potential 
for  hazardous  substances  to  migrate 
through  the  ground  water  to  the  drinking 
water  wells.  When  the  HRS  was  first 
developed.  EPA  believed  that  requiring 
a  precise  measure  of  the  affected 
population  would  add  to  the  time  and 
expense  of  applying  the  HRS.  Provisions 
for  limiting  the  area  of  concern  based  on 
ground  water  flow  direction  were  not 
included  because  of  the  lack  of  reliable 
data  on  direction  of  flow  and  because 
the  direction  of  flow  frequently  varies. 
See  the  preamble  to  the  original  NCP. 
promulgated  July  12. 1982  (47  FR  31190), 
for  more  background. 

Although  EPA  still  believes  that  it  is 
very  difficult  to  define  ground  water 
flow  direction  at  the  time  of  HRS 
scoring,  the  Agency  is  requesting  public 
comment  on  the  feasibility  of  including 
more  general  flow  direction  data  when 
determining  the  target  population 
potentially  affected  by  a  release  of 
hazardous  substances. 

Currently,  the  HRS  only  takes  into 
account  the  existing  use  made  of  ground 
water  drawn  from  the  aquifer  of  concern 
within  three  miles  of  the  site.  In  its 
revision  of  the  HRS,  the  Agency  is 
considering  modifying  this  factor  to 
account  for  the  future  use  of  the  ground 
water,  as  well  as  existing  use.  EPA 
would  like  comment  on  the 
appropriateness  of  such  a  change,  as 
well  as  comment  on  methods  for 
incorporating  the  future  use  of  ground 
water  into  the  HRS. 

In  response  to  Section  118  of  SARA, 
EPA  is  soliciting  comments  and 
information  on  different  mechanisms  for 
giving  priority  in  the  HRS  to  those 
facilities  that  have  caused  the  closing  of 
drinking  water  wells  or  have 


contaminated  a  principal  drinking  water 
supply. 

Surface  Water  Pathway.  The  surface 
water  pathway  of  the  existing  HRS  is 
scored  in  the  same  manner  as  the 
ground  water  pathway,  using  either 
"observed  release"  or  "route 
characteristics"  and  taking  into  account 
the  use  of  the  surface  water  body,  as 
well  as  toxicity  and  persistence  of  the 
hazardous  substances.  The  surface 
water  pathway  does  not  take  into 
account  the  mobility  and  fate  of  the 
hazardous  substances  in  the  surface 
water.  EPA  believed  at  the  time  the  HRS 
was  developed  that  such  factors  could 
not  be  determined  given  the  amount  of 
data  available  about  most  sites  at  the 
time  of  HRS  scoring. 

Although  EPA  still  believes  that  it 
may  be  very  difficult  to  precisely 
determine  the  mobility  and  fate  of 
hazardous  substances  in  the  surface 
water,  EPA  is  requesting  comments  on 
the  feasibility  of  including  such 
information  in  the  surface  water 
pathway.  EPA  would  like  information 
concerning  readily-available  and  easy- 
to-use  methods  for  incorporating  such  a 
factor  into  the  HRS,  the  reliability  of 
these  methods  to  accurately  assess  the 
mobility  of  hazardous  substances,  and 
whether  such  a  factor  would  increase 
the  accuracy  of  the  HRS.  For  example, 
published  information  on 
biomagnification  factors  could  be  used 
to  evaluate  the  potential  for  a  hazardous 
substance  to  bioaccumulate. 

The  HRS  currently  uses  a  distance  of 
three  miles  to  determine  the  target 
population  potentially  affected  by  a 
release  of  hazardous  substances  into  the 
surface  water.  EPA  is  soliciting 
comments  and  technical  information 
concerning  the  adequacy  of  this  distance 
in  determining  the  potential  threat  to  the 
population  from  contaminated  surface 
water,  as  well  as  alternatives  for  this 
distance. 

The  HRS  currently  assigns  values  for 
use  of  surface  water,  with  drinking 
water  receiving  the  highest  value  of 
three  and  recreation  receiving  a  value  of 
two.  However,  the  population  using  the 
surface  water  for  recreation  is  not  taken 
into  account  in  the  HRS  score.  In 
response  to  the  recent  amendments  to 
CERCLA,  EPA  must  evaluate  the  need 
for  the  HRS  to  place  a  greater  emphasis 
on  the  recreational  use  of  the  surface 
water,  and  would  like  comments  on  how 
such  a  change  could  be  accomplished. 
For  example,  the  Agency  could  evaluate 
the  importance  of  recreation  on  a 
particular  stream  by  looking  at  its  State- 
designated  stream  classification  and 
assigning  a  score.  EPA  would  also  like 
comments  on  what  the  weighting  of 
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recieutional  use  of  surface  waters 
should  be  in  relation  to  drinking  water 
uso. 

Air  Pathway.  The  air  pathway  in  the 
existing  URS  is  scored  only  via  an 
observed  release,  using  data  that  show 
contaminant  levels  at  or  near  a  facility 
that  significantly  exceed  background 
levels.  Potential  air  releases  are 
currently  not  considered.  EPA  is 
soliciting  comments  and  information  on 
techniques  for  incorporating  a  route 
characteristics/containment  component 
into  the  air  pathway  that  would  allow 
the  Agency  to  rank  potential  releases. 
The  comments  should  address  the  data 
that  would  be  needed  when  considering 
such  a  component,  the  costs  for  data 
gathering,  and  the  reliability  of  the  route 
characteristics  components  in  assessing 
potential  air  releases. 

The  existing  air  pathway  score  takes 
into  account  the  population  within  a 
four -mile  radius  when  determining  the 
target  population  potentially  affected  by 
n  release  of  hazardous  substances  to  the 
air.  EPA  is  soliciting  comments  on  the 
adequacy  of  the  existing  target  distance 
and  on  other  distances  that  might  more 
accurately  reflect  the  harm  to  humans 
from  a  release  of  hazardous  substances 
to  the  air.  Comments  are  also  solicited 
on  whether  alternative  schemes  to  a 
fixed  distance  may  be  more  appropriate. 
Included  with  these  comments  should  be 
technical  information  on  the 
methodologies  available  to  determine 
tht:  appropriate  target  distance  limit,  the 
reliability  of  these  methodologies,  and 
the  data  requirements  and  data 
collection  costs. 

Volume  and  Concentration  of 
Hazardous  Waste.  In  scoring  all 
contaminant  pathways  of  a  site  using 
the  existing  HRS,  EPA  considers  the 
quantity  of  hazardous  waste  deposited, 
rather  than  the  quantity  of  hazardous 
constituents  within  these  wastes.  EPA 
also  does  not  consider  the  quantity  of 
hazardous  constituents  released  into  the 
ground  w  ater,  surface  water  or  air,  but 
or.ly  whether  that  release  is  significantly 
above  background.  When  EPA 
developed  the  HRS.  the  Agency  believed 
that  determining  the  quantity  of 
hazardous  constituents  would  require  a 
significant  amount  of  sampling  and 
aiuilysps  that  would  result  in  substantial 
deliiys  in  the  ranking  of  sites. 

The  Agency  has  experienced 
difficulties  in  determining,  even  during  a 
Remedial  Investigation,  the  quantity  of 
hazardous  constituents  wi'bin  the 
waste.  However,  in  response  to  section 
105|g)(21  and  section  125  of  SARA,  as 
well  US  the  legislative  history  of  SARA. 
rPA  is  requesting  comments  on  the 
feasibility  of  including  such  information 
in  a  revised  HRS.  Comments  should 


address  methods  to  incorporate  such  a 
factor  into  the  structure  of  the  HRS  and 
the  amount  of  site-specific  data 
necessary  to  accurately  determine  the 
quantity  of  hazardous  constituents 
deposited.  In  addition,  the  comments 
should  address  the  issue  of  how  to 
calculate  scores  for  sites  for  which  it  is 
not  feasible  to  obtain  such  information. 

EPA  is  also  considering  taking  into 
account  the  concentrations  of  hazardous 
constituents  in  the  ground  water,  surface 
watw  and  air.  The  Agency  is  soliciting 
comments  on  the  feasibility  of 
considering  environmental 
concentrations  in  the  HRS,  as  well  as 
simplified  techniques  for  accomplishing 
this,  taking  into  account  the  amount  of 
data  available  at  the  time  of  HRS 
scoring. 

Additionally,  in  response  to  section 
125  of  SARA,  the  Agency  solicits 
comments  and  information  concerning 
the  quantity,  toxicity,  and 
concentrations  of  hazardous 
constituents  within  wastes  described  in 
section  3001{b)(3)(AKi)  of  RCRA  (fly  ash 
and  associated  wastes),  and  how  such 
characteristics  compare  with  other  types 
of  hazardous  wastes. 

Toxicity.  Currently,  the  HRS 
determines  the  toxicity  of  hazardous 
substances  using  a  scheme  developed 
by  N.  Irving  Sax  (1984).  This  scheme 
rates  the  toxicity  of  hazardous 
substances  in  ground  water,  surface 
water  or  air.  on  a  scale  of  0  to  3  and  is 
primarily  based  on  the  acute  toxicity  of 
the  qiost  toxic  substance  present.  The 
Age*cy  solicits  comment  on  how  the 
toxicity  factor  could  be  revised  to  more 
accurately  consider  the  effects  from 
a'-nte.  sub-chronic,  and  chronic 
exposures.  The  Agency  is  also 
interested  in  comments  concerning  the 
number  of  substances  that  should  be 
considered  when  mixtures  of  chemicals 
are  being  evaluated,  as  well  as 
information  on  methodologies  that  might 
more  adequately  characterize  the 
toxicity  of  hazardous  substances.  The 
comments  should  include  a  discussion 
of  the  data  requirements,  costs,  and 
reliability  of  the  methodologies. 

Sensitive  Environments.  The  existing 
HRS  considers  distance  to  a  sensitive 
environment  when  evaluating  the 
"tai^ets"  affected  by  a  release  of 
hazardous  substances  to  surface  water. 
The; current  HRS  limits  the  definition  of 
sensitive  environments  to  wetlands  and 
critical  habitats  of  endangered  species. 
EPA  is  soliciting  comments  on  the 
appropriateness  of  modifying  the  HRS  to 
better  consider  ecosystem  effects  or 
environmental  damages  and  the 
weighting  of  such  a  factor  relative  to 
public  health  concerns.  EPA  is  also 
soliciting  comments  on  methodologies 


for  evaluating  damage  to  sensitive 
ecosystems  and  suggestions  on 
categories  of  sensitive  environments  to 
be  protected. 

Other  Ranking  Models 

In  its  retview  of  the  HR&  EPA  is 
evaluating  a  number  of  alternative 
models  used  to  evaluate  and  rank 
hazardous  waste  sites.  EPA  is  soliciting 
information  on  other  systems  that  might 
be  available  to  rank  relative  risk  at 
sites,  including  specific  information  on 
the  technical  aspects  of  these  systems. 
The  comments  should  address  the  data 
requirements  and  costs  of  these 
systems,  and  how  these  systems 
compare  to  the  HRS  in  measuring  risks 
to  human  health  or  the  environment 

Direct  Contact 

For  purposes  of  the  NPL,  the  current 
HRS  does  not  take  into  account  direct 
contact  with  hazardous  wastes  (soil 
ingestion,  inhalation,  or  dermal 
exposure).  However,  based  on  EPA's 
experience  in  cleaning  up  hazardous 
waste  sites,  direct  contact  has  been  one 
of  the  most  significant  factors  in 
selecting  a  remedy.  The  Agency  believes 
that  it  is  appropriate  to  include  such  a 
factor  in  e  revised  HRS  and  is 
evaluating  various  mechanisms  for 
doing  so,  either  as  a  part  of  one  of  the 
current  pathways  (i.e.,  ground  water, 
surface  water  or  air),  or  as  a  separate 
pathway.  The  Agency  solicits  comments 
on  how  the  structure  of  the  HRS  might 
be  modified  to  include  direct  contact 
and  what  factors  should  be  included  in 
such  a  revision. 

Human  Food  Chain  Impacts 

The  CERCLA  amendments  require 
EPA  to  evaluate  the  effect  of  hazardous 
waste  sites  on  natural  resources  that 
may  affect  the  human  food  chain.  In 
response  to  this  requirement,  EPA  is 
considering  incorporating  a  human  food 
chain  component  into  a  revised  HRS. 
The  Agency  solicits  comments  on  the 
importance  of  a  human  food  chain 
pathway  in  evaluating  human  exposure 
to  hazardous  substances  and  simplified 
methodologies  to  assess  these  impacts. 
EPA  is  also  soliciting  comments  on  how 
to  incorporate  a  substance's  persistence 
and  its  tendency  to  bioaccumulate  into 
the  human  food  chain  pathway.  These 
comments  should  address  the  reliability 
of  these  methodologies  in  accurately 
assessing  the  food  chain  contamination. 

rv.  Consideration  of  Comments 

Comments  on  these  and  other  issues 
related  to  HRS  revisions  should  be  sent 
to  the  location  given  above  under  the 
heading  "ADDRESS".  EPA  will  review 
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the  comments  received  in  response  to 
this  notice  prior  to  issuing  the  proposed 
rule. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals. 
Hazardous  materials,  Intergovernmental 
relations.  Natural  resources.  Oil 
pollution,  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal,  Water  supply. 

Authority:  42  U.S.C.  9605{8){B)/CERCIj\ 
105(8)(A). 

Dated:  March  30, 1987. 

L««  M.  Thomas, 

Administrator. 

|FR  Doc.  87-7833  Filed  4-8-87;  8:45  amj 

BILUNG  COOE  6S60-60-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  405 

[HS0-130-P] 

Medicare  Program;  Alternative 
Sanctions  for  Suppliers  of  End-Stage 
Renal  Diseases  (ESRD)  Services 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  amendments 
would  specify  the  sanctions  that  may  be 
imposed  on  suppliers  of  ESRD  services 
in  Ueu  of  termination  of  Medicare 
coverge  of  those  services,  the  conditions 
under  which  the  alternative  sanctions 
may  be  imposed,  and  the  appeal  rights 
of  sanctioned  suppliers.  The  rules  are 
necessary  to  implement  a  recent 
amendment  to  section  1881  of  the 
Medicare  law,  to  provide  information 
about  appeal  rights,  and  to  reflect  other 
provisions  of  section  1881(c)(3). 

The  purpose  is  to  implement  the 
alternative  sanctions  provisions  and 
ensure  clear  understanding  of  appeal 
rights  and  the  bases  for  reinstatement  of 
coverage  after  termination. 
DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  June  8, 1987. 
ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HSQ-130-P,  P.O.  Box  26676. 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 


Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  HSQ-130-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Spencer  Colbum,  (301)  594-3413. 
SUPPLEMENTARY  INFORMATION:  . 

L  Background 

The  Social  Security  Amendments  of 
1972  (Pub.  L.  92-603)  made  it  possible  for 
individuals  to  become  entitled  to 
Medicare  on  the  basis  of  a  diagnosis  of 
end-stage  renal  disease.  The  ESRD 
amendments  of  1978  (Pub.  L.  9&-292) 
amended  the  Medicare  law  to  add 
several  provisions  applicable  to  ESRD 
services  and  to  payment  for  those 
services.  As  with  other  providers  and 
suppliers  of  Medicare  services,  ESRD 
suppliers  are  required  to  meet  certain 
conditions  for  coverage  of  the  services 
they  furnish  to  Medicare  beneficiaries. 
The  basic  sanction  for  failure  to  meet 
those  conditions  is  termination  of  the 
provider  agreement  in  the  case  of 
providers,  and  of  coverage  of  the 
services  in  the  case  of  suppliers.  Section 
2352(a)  of  the  Deficit  Reduction  Act  of 
1984  (Pub.  L  98-369)  amended  section 
1881(c)  of  the  Medicare  law  to  provide 
that  if  a  provider  is  deficient  only  in  the 
requirement  to  cooperate  in  achieving 
the  goals  and  plans  of  the  network  of 
ESRD  facilities  to  which  it  belongs,  and 
that  deficiency  does  not  pose  jeopardy 
to  patient  health  and  safety,  the 
Secretary  may  impose  other  sanctions 
as  an  alternative  to  terminating  coverge 
of  the  ESRD  services  furnished  by  that 
supplier. 

n.  Proposed  Changes 

We  would  amend  Subpart  U  of  Part 
405  of  the  Medicare  rules  by  adding 
three  new  sections: 

•  Section  405.2180  would  specify  the 
basic  sanction,  which  is  termination  of 
Medicare  coverage,  and  the  bases  for 
reinstatement  of  coverage  after 
termination.  When  termination  is  based 
on  failure  to  participate  in  network 
activities  and  pursue  network  goals, 
coverage  could  be  reinstated  when 
HCFA  finds  that  the  supplier  is  making 


a  reasonable  and  appropriate  effort  to 
comply  with  this  requirement.  When 
termination  is  based  on  failure  to  meet 
any  of  the  other  conditions  specified  in 
Subpart  U,  coverage  would  not  be 
reinstated  until  HCFA  found  that  the 
reason  for  the  sanction  had  been 
removed  and  there  was  reasonable 
assurance  that  it  would  not  recur. 

•  Section  405.2181  would  describe  the 
alternative  sanctions  (denial  of  payment 
for  any  patients  accepted  for  care  after 
the  effective  date  of  the  sanction,  and 
gradual  reduction  of  payments  for  all 
patients)  and  the  circumstances  under 
which  they  might  be  imposed. 

•  Section  405.2182  would  set  forth  the 
notice  procedures  that  HCFA  will  follow 
and  the  appeal  rights  of  sanctioned 
suppliers.  HCFA  would  give  notice  to 
the  supplier  and  the  public  at  least  30 
days  before  the  effective  date  of  the 
sanction.  If  coverage  was  terminated, 
the  supplier  could  appeal  under  Part  498 
of  the  Medicare  rules,  which  provide  for 
hearing  before  an  Administrative  Law 
Judge  (ALJ)  and  a  right  to  request 
Appeals  Council  review  of  the  ALJ's 
decision.  If  an  alternative  sanction  is 
imposed,  the  supplier  would  have  a  right 
to  an  informal  reconsideration  before  a 
HCFA  official  who  had  no  part  in  the 
appealed  decision. 

III.  Response  to  Comments 

Because  of  the  many  comments  we 
receive  in  response  to  Federal  Register 
publication,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
we  will  consider  all  timely  comments 
and  respond  to  them  in  the  preamble  to 
the  final  rule. 

rV.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  regulations  that  are  likely  to 
meet  criteria  for  a  "major  rule,"  a  major 
rule  is  one  that  would  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  on  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  any  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601-612),  we  prepare  and  publish 
an  initial  regulatory  fiexibility  analysis 
for  proposed  regulations  unless  the 
Secretary  certifies  that  the  regulations 
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would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  consider  all 
suppliers  of  ESRD  services  to  be  small 
entities. 

We  anticipate  that  the  alternative 
sanctions  will  be  applied  only  in 
unusual  circumstances  and  only  to  a  few 
suppliers  of  ESRD  services.  Therefore, 
we  have  determined  that  this  proposed 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  We  have  also  determined, 
and  the  Secretary  certifies,  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  SubjecU  in  42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  405,  Subpart  U  is 
amended  as  set  forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLEO 

Subpart  U — Conditions  for  Coverage 
of  Suppliers  of  End-Stage  Renal 
Disease  (ESRD)  Services 

1.  The  authority  citation  continues  to 
read  as  ii^ows: 

Authofity:  Sectkms  1102. 1861, 1862(a). 
1B71. 1874,  and  1881  of  the  Social  Securiy  Act 
(42  U.S.C  1302. 1395X,  1395y(a).  1395hh, 
1395kk.  and  13950-)  unless  otherwise  noted. 

2,  New  S§  405.2180  through  405.2182 
are  added  to  read  as  follows: 

§405.2160    Tennination  of  Medicara 
coverage. 

(a)  Except  as  provided  in  §  405.2182, 
failure  of  a  supplier  of  ESRD  services  to 
meet  cme  or  mm-e  of  the  conditions  for 
coverage  set  forth  in  this  Subpart  U  will 
result  in  termination  of  Medicare 
coverage  of  the  services  furnished  by 
that  supplier. 

(b)  If  termination  of  coverage  is 
bassed  solely  on  a  supplier's  failure  to 
participate  in  network  activities  and 
pursue  network  goals,  as  required  by 

§  405.2134,  coverage  may  be  reinstated 
when  HCFA  determines  that  the 
supplier  is  making  reasonable  and 
appropriate  efforts  to  meet  that 
condition. 

(c)  If  termination  of  coverage  is  based 
on  failure  to  meet  any  of  the  other 
conditions  specified  in  this  subpart 
coverage  will  not  be  reinstated  until 

1 ICFA  finds  that  the  reason  for 
termination  has  been  removed  and  there 


is  reasonable  assurance  that  it  will  not 
recur. 

§  4052 1 6 1    Alternative  sanctions. 

(a)\Basis  for  application  of  alternative 
sanctions.  HCFA  may,  as  an  alternative 
to  te^ination  of  Medicare  coverage. 
impa$e  one  of  the  sanctions  specified  in 
paragraph  (b)  of  this  section  if  HCFA 
finds!  that— 

(l)The  supplier  fails  to  participate  in 
the  activities  and  pursue  the  goals  of  the 
ESRD  network  that  is  designated  to 
encompass  its  geographic  area;  and 

(2)  This  failure  does  not  jeopardize 
patient  health  and  safety. 

[h]  Alternative  sanctions.  The 
alternative  sanctions  that  HCFA  may 
apply  in  the  circumstances  specified  in 
paragraph  (a}  of  this  section  include  the 
follolving: 

(l)!Denial  of  payment  for  services 
furnished  to  patients  accepted  for  care 
after  the  effective  date  of  sanction,  as 
specified  in  the  sanction  notice. 

(2)  Reduction  of  payments,  for  all 
ESRD  services  furnished  by  the  supplier, 
by  20  percent  for  each  30-day  period 
(after  the  effective  date  of  sanction)  that 
the  supplier  continues  to  be  out  of 
compliance  with  the  requirement 
specified  in  paragraph  (a)  of  this  section. 

§  405^182    Notice  of  sanction  and  appeal 
rights. 

(a)  Notice  of  sanction.  HCFA  gives  the 
supplier  and  the  general  public  notice  of 
sanction  and  of  the  effective  date  of  the 
sanction.  The  effective  date  of  the 
sanction  is  at  least  30  days  after  the 
date  of  the  notice. 

(b|  Appeal  rights:  Termination  of 
Medicare  coverage.  Termination  of 
Medicare  coverage  of  a  supplier's  ESRD 
services  because  the  supplier  no  longer 
meets  the  conditions  for  coverage  of  its 
services  is  an  initial  determination 
appealable  under  Part  498  of  this 
chapter. 

(c)  Appeal  rights:  Alternative 
sanctions.  If  HCFA  proposes  to  apply  a 
sanation  specified  in  $405.2181(b),  HCFA 
will-t- 

(ij  Give  the  facility  notice  of  the 
proposed  sanction  and  15  days  in  which 
to  request  a  hearing; 

(2)  If  the  facility  requests  a  hearing, 
provide  an  informal  hearing  that 
includes  the  following: 

(i]|  Opportunity  for  the  facility  to 
present,  in  person  or  in  writing,  to  a 
ilCBA  official  who  was  not  involved  in 
making  the  appealed  decision,  evidence 
and  documentation  to  refute  the  finding 
of  failure  to  participate  in  network 
activities  and  pursue  network  goals, 
(ifl  A  written  hearing  decision. 
(J)  If  the  decision  of  the  informal 
heafing  supports  application  of  the 


alternative  sanction,  provide  the  facility 
and  the  public,  at  least  30  days  before 
the  effective  date  of  the  sanction,  with  a 
written  netice  that  specifies  the  effective 
date  and  (he  reasons  for  the  sanction. 

(Catalu(<  o(  Federal  Domestic  Assistance 
Program  Np.  13.773  Medicare — Hospital 
Insurance,  land  No.  13.774 — Supplementary 
Medical  Insurance] 

Dated:  december  12, 1966. 
William  L.  JRoper, 

.Administrator,  Health  Care  Financing 
Administration. 

Approveld:  Fetiruary  24. 1987. 
Otis  R.  BoKen, 
Secretary. 

|FR  Doc.  87-7928  Filed  4-8-87:  8:45  am] 
BIU.ING  CODE  4120-01-M 


DEPARTMEMT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  382 

I  Docket  R- 1071 

Determination  of  Fair  and  Reasonable 
Rates  for  ttie  Carriage  of  Preference 
Cargoes  on  Bulk  Cargo  Vessels 

AGENCV:  Maritime  Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  Reopening  of     i 
comment  period. 

SUMMARY:  This  notice  reopens  the 
comment  period  for  Docket  R-107  which 
closed  on  March  17, 1987  (51  FR  45135; 
December  17, 1986).  Requests  for  a  one- 
month  extension  were  made  by  counsel 
for  Apex  Marine  Corp.  and  by  counsel 
for  Aquarius  Marine  Company,  Atlas 
Marine  Company,  American  Shipping 
Company,  American  Maritime 
Transport,  Inc.,  and  Moore  McCormack 
Bulk  Transport  Inc.  The  extension  would 
provide  an  opportunity  for  those  parties 
to  obtain  information  which  had  been 
requested  from  various  sources,  but 
which  had  not  been  received  in  time  for 
them  to  meet  the  March  17  deariline.  The 
companies  maintain  that  the  infix  mation 
requested  is  critical  to  comments  to  be 
furnished  regarding  the  proposed  rule. 
MARAD  considers  that  the  reasons  for 
the  requests  are  valid  and  the  length  of 
the  reopened  period  is  reasonable,  and 
hereby  reopens  the  comment  period  to 
April  17, 1987. 

DATE:  The  reopened  comment  period 
will  close  April  17, 1987. 
ADDRESS:  Send  the  original  and  two 
copies  of  comments  to  the  Secretary. 
Maritime  Administration,  Room  7300, 
Department  of  Transportation.  4(X) 
Seventh  Street  SW..  Wa.shington.  DC 
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20590.  To  expedite  review  of  the 
comments,  the  agency  requests,  but  does 
not  require,  submission  of  an  additional 
ten  (10)  copies  of  the  comments.  All 
comments  will  be  made  available  during 
normal  business  hours  at  this  address. 
Commenters  wishing  MARAD  to 
acknowledge  receipt  should  enclose  a 
self-addressed  and  stamped  envelop  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  B.  Sforza,  Director,  Office  of  Ship 
Operating  Costs,  Maritime 
Administration,  Washington,  DC  20590, 
Tel.  (202)  366-2323. 

Dated:  April  6, 1987. 

By  Order  of  the  Maritime  Administrator 
James  E.  Saari, 

Sectelary.  Maritime  Administration. 
(FR  Doc.  87-7921  Filed  4-8-87;  8:45  am] 

BILUNG  CODE  4910-«1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  21  74,  and  94 
I  General  Docket  82-243;  FCC  86-524] 

Fixed  Service  Usage  of  the  Frequency 
Bands  932-935  MHz  and  941-944  MHz; 
Establish  Service  and  Technical  Rules 
for  Government  and  Non-Government 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes 
technical  standards,  coordination  and 
licensing  procedures  for  fixed  service 
usage  of  the  932-935  MHz  and  941-944 
MHz  bands.  A  First  Report  and  Order  in 
this  docket  (50  FR  4650;  2/1/85) 
following  a  Notice  of  Proposed  Rule 
Making  (47  FR  23491;  5/28/82)  and  a 
Further  Notice  of  Proposed  Rule  Making 
(48  FR  12267;  3/28/83)  reallocated  the 
932-935  MHz  and  941-944  MHz  bands 
for  Government  and  non-Government 
fixed  use,  but  did  not  specify  procedural 
and  technical  rules.  This  action 
proposes  equal  access  to  the  new  bands 
by  Government  and  non-Government 
users  and  proposes  technical  standards 
similar  to  those  in  other  private 
operational  fixed  bands. 
DATES:  Comments  are  due  May  4. 1987; 
reply  comments  are  due  June  3, 1987. 
At>ORESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Rodney  Small,  telephone  (202)  653-8116 
or  Ron  Netro,  telephone  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Third 
Notice  of  Proposed  Rule  Making  in 


General  Docket  82-243.  FCC  86-524. 
Adopted  November  25, 1986,  and 
Released  March  16, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC, 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Third  Notice  of  Proposed 
Rule  Making 

1.  In  this  rule  making,  the  Commission 
proposes  technical  standards, 
coordination,  and  licensing  procedures 
for  fixed  service  usage  of  the  932-935 
MHz  and  941-944  MHz  bands.  On 
November  21, 1984,  the  Commission 
reallocated  these  bands  from  a  land 
mobile  reserve  to  a  Government  and 
non-Government  fixed  service.  At  that 
time,  procedural  and  technical  rules 
were  deferred  to  allow  all  interested 
parties  the  opportunity  to  comment  on 
the  specific  procedures  and  rules  to  be 
followed  in  sharing  this  spectrum 
between  Government  and  non- 
Government  users.  This  Notice  proposes 
licensing  and  coordination  procedures 
and  technical  standards  for  the  bands. 

2.  At  present,  the  Government  and 
non-Government  sectors  follow  different 
frequency  assigrunent  procedures.  The 
authority  for  a  Government  radio  station 
to  use  a  frequency  within  the  United 
States  and  its  Possessions  is  granted  by 
the  National  Telecommunications  and 
Information  Administration  (NTIA)  of 
the  Department  of  Commerce.  Authority 
for  use  of  a  non-Government  radio 
frequency  is  granted  by  the  Commission. 
We  propose  to  keep  these  differing 
procedures  in  place,  but  to  place  all 
applications  for  these  shared 
frequencies  on  a  public  notice  to  be 
released  by  the  Commission  and  on  the 
agenda  of  NTlA's  Frequency 
Assignment  Subcommittee  (FAS).  For 
coordination  purposes,  non-Government 
applications  will  be  submitted  to  the 
NTIA  by  the  Commission's  FAS 
representatives.  Government 
applications  will  be  submitted  to  the 
Commission's  FAS  representative  by 
NTIA. 

3.  We  are  proposing  a  channeling  plan 
in  an  attempt  to  guide  efficient  use  of 
the  new  fixed  bands.  The  plan  would 
allocate,  for  point-to-point  use,  sixteen 
25  kHz  channel  pairs,  four  50  kHz  pairs, 
six  100  kHz  pairs,  and  nine  200  kHz 
pairs.  We  propose  equal  access  to  all 
channels  by  Goverrunent  and  non- 
Govemment  users.  We  also  request 


comment  on  whether  there  is  a  need  for 
point-to-multipoint  (multiple  address) 
systems  that  should  be  satisfied  in  this 
allocation. 

4.  We  are  proposing  standards  for 
transmitters  and  antennas  which  we 
believe  will  provide  efficient  low- 
capacity  point-to-point  communications 
in  the  new  fixed  bands.  These  standards 
are  similar  to  those  currently  used  in 
private  operational  fixed  bands.  We  are 
not  proposing  receiver  standards; 
however,  we  note  that  NTIA  specifies 
certain  technical  criteria  for  receivers 
intended  for  Government  use. 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
§  1.1231  of  the  Commissions  Rules.  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

6.  This  proceeding  suggests  a  proposal 
which  may  significantly  impact  on  small 
entities.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603, 
public  comment  is  requested  on  the 
initial  regulatory  flexibility  analysis  set 
out  in  the  Commission's  complete 
decision. 

7.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  propose  no  new  or  modified 
information  collection  requirement  on 
the  public. 

8.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  May  4, 1987,  and 
reply  comments  on  or  before  June  3, 
1987.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

Ordering  Clause 

9.  This  action  is  taken  pursuant  to  47 
U.S.C.  154(i),  303(c),  303(0,  303(g),  303(r) 
and  332. 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  87-7894  Filed  4-8-87;  8:45  am] 
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47  CFR  Part  73 

IMM  Docket  No.  84-511;  RM-4685] 

Radio  Broadcasting  Services;  Table  of 
Assignments;  Payson,  UT 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule;  dismissal  of 
proposal. 
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SUMMARY:  This  document  denies  a 
petition  filed  by  Vicki  L.  Young, 
proposing  to  allot  Class  C  FM  Channel 
248  to  Payson,  Utah  for  failure  to 
provide  a  technical  showing,  regarding 
an  available  site  for  provision  of  city 
grade  service.  With  this  action,  this 
proceeding  is  terminated. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  84-511 
adopted  March  13, 1987,  and  released 
April  2, 1986.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Mark  N.  Lipp, 

Chief,  Alloctions  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  87-7896  Filed  4-8-87:  8:45  am) 

BILUNG  CODE  e712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-71,  RM-5677] 

Radio  Broadcasting  Services;  Table  of 
Assignments;  Hartford,  VT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Timothy 
Dodge  proposing  the  allotment  of 
Channel  282A  to  Hartford,  Vermont,  as 
that  community's  first  FM  service. 
Canadian  concurrence  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  May  26, 1987,  and  reply 
comments  on  or  before  June  10, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Timothy  Dodge, 
Harvest  Broadcasting  Services.  BOX 
105FM,  Hinsdale,  NH  03451  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 
SUPMfMENTARY  INFORMATION:  This  is  a 
nummary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
87-71.  adopted  March  2, 1987,  and 
released  April  2, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
thai  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
onei,  which  involve  channel  allotments. 
Sea  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Fladio  broadcasting. 
Federal  Communications  Commission. 
Maik  N.  Lipp, 

Chi^f,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  87-7897  Filed  4-8-87;  8:45  am] 
BILUNQ  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-69,  RM-56521 

Television  Broadcasting  Services; 
Table  of  Assignments;  Provo,  UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Provo 
Television,  Inc.,  proposing  the 
assignment  of  UHF  Television  Channel 
32  to  Provo,  Utah,  as  that  community's 
second  commercial  television  service. 
DATES:  Comments  must  be  filed  on  or 
before  May  26, 1987,  and  reply 
comments  on  or  before  June  10. 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Aaron  Shainis, 
Esquire.  Baraff.  Koerner.  Olender  & 
Hochberg,  P.C,  2033  M  Street  NW., 


Suite  203,  Washington,  DC  20036 
(Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-69.  adopted  March  13. 1987.  and 
released  April  2, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC        , 
Dockets  Branch  (Room  230).  1919  M     \ 
Street  NW.,  Washington,  DC.  The        ! 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Upp. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  87-7898  Filed  4-8-87;  8:45  am) 
BILUNO  CODE  «712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-70,  RM-5640 1 

Television  Broadcasting  Services; 
Table  of  Assignments;  Olympia,  WA 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Hawks 
Prairie  TV  Corporation,  proposing  the 
assignment  of  UHF  Television  Channel 
67  to  Olympia,  as  that  community's  first 
local  commerical  television  service. 
Canadian  concurrence  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  May  26. 1987,  and  reply 
comments  on  or  before  June  10. 1987. 
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address:  Federal  Communications 
Commission,  Washington.  D.C.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  B.  Jay  Baraff. 
Exquire,  Baraff,  Koemer,  Olender  & 
Hochberg,  P.C,  2033  M  Street  NW.. 
Suite  203,  Washington.  DC  20036 
(Counsel  for  Petitioner}. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-70,  adopted  March  13, 1987,  and 
released  April  2, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contract. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  87-7899  Filed  4-8-87;  8:45  am) 

BILLING  CODE  S712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  87-58,  RM-5408,  54641 

Radio  Broadcasting  Services;  Oxford 
and  New  Albany,  MS 

aqcncy:  Federal  Communications 

Commission. 

ACTION:  Propsed  rule. 

summary:  This  document  requests 
comments  on  two  petitions  for  rule 
making.  The  petitions  are  mutally 
exclusive.  Oxford  Radio,  Inc.  requests 
the  substitution  of  FM  Channel  294C2 
for  296A  at  Oxford,  Mississippi,  and 
modification  of  the  license  of  Station 
WKLJ  (FM),  Channel  296A,  to  reflect 
Channel  294C2.  A  site  restriction  11.7 
kilometers  west  of  the  community  is 
required  to  accommodate  the 
substitution.  WTMX,  Inc.  proposes  the 
substitution  of  Channel  294C2  for  292A 
at  New  Albany,  Mississippi,  and 
modification  of  its  license  to  reflect  the 
higher  class  channel.  A  site  restriction 
7.2  kilometers  southeast  of  the 
community  is  necessary  for  this 
allotment.  The  allotment  of  Channel 
294C2  at  New  Albany  is  also  contingent 
on  the  approval  of  an  application 
(BPH8605191IC)  filed  by  Station 
WKTA(FM),  McKenzie.  Tennessee,  to 
relocate  its  transmitter.  At  present,  the 
proposal  for  a  class  C2  channel  at  New 
Albany  would  be  short  spaced  to  the  16 
kilometer  buffer  zone  of  Station 
WKTA(FM).  This  proposal  could 
provide  a  second  wide  area  coverage 
station  of  Oxford  or  New  Albany, 
Mississippi. 

DATES:  Comments  must  be  filed  on  or 
before  May  18, 1987,  and  reply 
comments  on  or  before  June  2, 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washirvgton,  DC  20554  In 
addition  to  filing  commens  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 
James  J.  Popham,  Riley  M.  Murphey. 

Hardy  &  Popham.  700  Camp  Street. 

New  Orleans,  LA  70130-3702,  (counsel 

for  Oxford  Radio,  Inc.) 


Richard  J.  Hayes,  Jr..  1359  Black 
Meadow  Road.  Greenwood 
Plantation.  Spotsylvania.  VA  22553, 
(counsel  for  WTMX,  Inc.) 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  18  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-58,  adopted  February  10. 1987,  and 
released  March  27, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
premissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Upp. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[PR  Doc.  87-7895  Filed  4-8-87;  8:45  am) 
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Notice 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of   hearings  and 
investigations,  committee  meetings.  agerKy 
decisions  arnj  rulings,  delegatiorra  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Highway  88  Future  Recreation  Use 
Determination;  Eldorado  National 
Forest,  El  Dorado,  Amador,  and  Alpine 
Counties,  CA;  Envlronntental  Impact 
Statement;  Withdrawal  of  Draft 
Environmental  Impact  Statement 

The  Eldorado  National  Forest  Draft 
Environmental  Impact  Statement  for  the 
Highway  88  Future  Recreation  Use 
Determination  is  being  withdrawn  for 
further  consideration. 

This  rescinds  the  Notice  of 
Availability  published  in  the  Federal 
Register  of  January  30, 1987  (52  FR  3050) 
as  amended  March  5, 1987  (52  FR  6833). 

For  further  information  contact:  Glenn 
Cotlschall.  Amador  District  Ranger, 
Eldorado  National  Forest,  Star  Route  3, 
Highway  88,  Pioneer,  California  95666; 
telephone  (209)  295-^251. 

Dated:  April  3.  1987. 
(erald  N.  Hutchins, 
Forest  Supervisor. 
(FR  Doc.  87-7870  Filed  4-8-87:  8:45  am) 

BHXMG  COOE  3410-11-M 

Office  of  ttie  Secretary 

National  Plant  Genetic  Resources 
Board;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L 
92^163.  86  Stat.  770-776),  the  USDA, 
Science  and  Education,  announces  the 
following  meeting: 

Name:  National  Plant  Genetic  Resources 
Board. 

Date:  May  6-7, 1987. 

Time:  8:30  a.m.-5  p.m..  May  6.  8:30  a.m.-S 
p.m..  May  7. 

Place:  Room  104-A.  Williamsburg  Room, 
Administration  Building,  Department  of 
Agriculture.  Washington.  DC. 

Type  of  Meeting:  Open  to  the  public. 


Persons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  Tile  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  that  pertain  to 
plant  germplasm  in  the  United  States  and 
possible  impacts  on  related  national  and 
international  programs;  and  discuss  other 
initiatives  of  the  Board. 

Contact  Person:  C.F.  Murphy.  Executive 
Secretary.  National  Plant  Genetic  Resources 
Board.  U.S.  Department  of  Agriculture. 
BARC-West.  Room  239.  Building  005. 
Beitsville,  Maryland  20705.  Telephone:  (301) 
344-1560. 

Done  at  Beitsville.  Maryland,  this  24th  day 
of  March  1987. 
Charles  F.  Murphy, 

Executive  Secretary.  National  Plant  Genetic 

Resources  Board. 

(FR  Doc.  87-7939  Filed  4-8-87;  8:45  am) 

aiLUNQ  COOE  341(M»^ 


Soil  Conservation  Service 

East  and  Middle  Forks  of  Massac 
Creek  Watershed,  KY;  Environmental 
Statement;  Finding  of  No  Significant 
Impact 

aqemcy:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  fmding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
East  and  Middle  Forks  of  Massac  Creek 
Watershed,  McCracken  County, 
Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Heard.  Assistant  State 
Conservationist,  Soil  Conservation 
Service,  333  Waller  Avenue,  Lexington, 
KY  40504,  telephone;  606-233-2747. 
SUPf><.EMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 


the  environment.  As  a  result  of  these 
findings,  Randall  W.  Giessler,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for        , 
watershed  protection.  The  planned 
action  is  to  install  conservation 
practices  on  approximately  3.800  acres 
of  excessively  eroding  cropland  that  will 
remain  in  cultivation  and  40  acres  of 
excessively  eroding  cropland  that  will 
be  converted  to  permanent  vegetative 
cover.  This  planned  action  will  reduce 
upland  erosion  and  downstream 
sedimentation  and  pollution. 

The  Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and  to 
various  Federal,  State  and  local 
agencies,  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSP 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewe(^  by  contacting  Mr.  Allan 
Heard.    I 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  adtivity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  April  2. 1987. 
Randall  W.  Giessler, 
State  Conservationist. 
[FR  Doc.  87-7852  Filed  4-8-87;  8:45  am) 

BttXING  CODE  3410- IS-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 
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Title:  Survey  of  Income  and  Program 
Participation  (SIPP)— 1985  Panel  Wave 
8;  Employer  Feasibility  Test. 

Form  Number:  Agency — SIPP-S814(x), 
SIPP-5815(x}.  SlPP-5816,  SIPP-5817: 
OMB— 0607-0425. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  1,600  respondents;  189,610 
reporting  hours. 

Needs  and  Uses:  The  objective  of  this 
survey  is  to  test  the  feasibiHty  of  having 
SIPP  respondents  sign  a  release  form 
and  having  employers  provide  the 
Census  Bureau  with  information  on 
employer  contributions  to  the 
respondents  medical  insurance  plans, 
life  insurance  plans  and  retirement 
plans. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
farms,  businesses  or  other  for-profit 
institutions;  Federal  agencies  or 
employees,  non-profit  institutions,  small 
businesses  or  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  John  Griffin,  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffin,  OMB  Desk  Officer,  Room 
3228  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  April  1, 1987. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
(FR  Doc.  87-7968  Filed  4-8-87;  8:45  am] 
BILLING  CODE  3$10-07-M 


International  Trade  Administration 

Export  Ifz  li  Certificate  of  Review; 
Notice  of  /.pplicatlon  for  Amendment 
to  Export  irade  Certificate  of  Review 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  certificate  should  be  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 


202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPt.EMENTARV  INFORMATtON:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  5618,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  84- 
A0033."  The  OETCA  has  received  the 
following  application  for  an  amendment 
to  Export  Trade  Certificate  of  Review 
*84-00033  which  was  issued  on 
December  31, 1984  and  published  in  the 
Federal  Register  on  January  7. 1985  (50 
FR871). 

Summary  of  Application 

Applicant:  International  Continental 

Agri-Tech.  Inc.;  Route  2,  Box  8-A. 

Florence,  Mississippi  39073 
Application  #:  e4-A0033 
Date  Deemed  Submitted:  March  26, 1987. 
Members  (in  addition  to  applicant):  Mr. 

R.S.  Norsworthy  of  Florence. 

Mississippi. 

Amendment  to  Export  Trade  and 
Members 

The  Applicant  seeks  to  amend  its 
certificate  to  change  its  Export  Trade  to 
"All  Products '.  In  addition,  because  Mr. 
G.F.  Corcoran  has  withdrawn  from  the 
Applicant  as  a  Member,  the  Applicant 
seeks  an  amendment  to  delete  this  name 
from  the  certificate. 


Dated:  April  2, 1987. 

George  Midler, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  87-7857  Filed  4-8-87;  8:45  am] 

BILLING  COOC  MIO-OR-M 


[A-401-004] 

Carton-Closing  Staples  and  Staple 
Machines  From  Sweden  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumpting  duty  administrative 
review. 


SUMMARY:  In  response  to  a  request  by 
the  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  carton- 
closing  staples  and  staple  machines 
from  Sweden.  The  review  covers  two 
manufactiirer/exporters  of  this 
merchandise  to  the  United  States  and 
generally  the  period  December  1, 1983 
through  January  25, 1985.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  April  9,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  Glover  or  David  P.  Mueller, 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-1130/2923. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  December  20, 1983.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (48  FR  38250)  an  antidumping 
duty  order  on  carton-closing  staples  and 
staple  machines  from  Sweden.  Two 
respondents,  Josef  Kihlberg  AB  and 
Grytgols  Bruks  AB,  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  February 
12, 1986  (51  FR  5219).  The  Department 
has  now  conducted  that  administrative 
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review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  certain  carton-closing 
staples  in  strip  form  and  certain  non- 
automatic  carton-closing  staple 
machines.  Carton-closing  staples  are  U- 
shaped  wide  crown  fastening  devices 
used  to  secure  and  close  the  flaps  of 
corrugated  paperboard  cartons.  They 
generally  have  crown  widths  of  iVi 
inches  or  more,  and  cross-sectional 
dimensions  vary  from  .037 — .040  inches 
by  .074. — .092  inches.  The  staples  are 
made  of  steel,  most  often  copper-coated 
or  galvanized. 

Non-automatic  wide  crown  carton- 
closing  staple  machines  use  the  wide 
crown  staples  described  above  and  can 
be  divided  into  two  categories,  hand- 
held top  closing  staple  machines  and 
free-standing  bottom  closing  machines. 

Such  staples  and  staple  machines  are 
currently  classifiable  under  items 
646.2000  and  662.2065,  respectively,  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  two  manufacturer/ 
exporters,  losef  Kihlberg  AB  and 
Grytgols  Bruks  AB,  of  certain  carton- 
closing  staples  and  staple  machines 
from  Sweden  and  the  periods  December 
1, 1983  through  November  30. 1984  and 
December  1, 1983  through  January  25, 
1985,  respectively. 

United  States  Price 

In  calculating  United  States  price  for 
Kihlberg,  the  Department  used  purchase 
price  or  exporter's  sales  price  ("ESP"), 
both  as  defined  in  section  772  of  the 
Tariff  Act,  as  appropriate.  Purchase 
price  and  exporter's  sales  price  were 
based  on  the  packed  ex-factory,  ex- 
warehouse,  or  f.o.b.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  where  applicable,  for 
ocean  freight,  U.S.  and  Swedish  inland 
freight,  marine  insurance,  brokerage 
fees,  packing,  U.S.  customs  duties, 
selling  expenses,  and  credit  expenses. 

In  calculating  United  States  price  for 
Grytgols  Bruks.  the  Department  used 
purchase  price,  as  defined  in  section  772 
of  the  Tariff  Act.  Purchase  price  was 
based  on  the  packed  c.i.f.  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  ocean  freight,  inland 
freight,  marine  insurance,  and  U.S. 
import  duties.  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price, 
as  defined  in  section  773  of  the  Tariff 


Act,  to  provide  a  basis  of  comparison  for 
Josef  Kihlberg  and  Grytgols  Bruks  since 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  during  the  periods  of  review. 

Home  market  price  was  based  on  the 
packed,  ex-factory  price  to  unrelated 
purchasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
quantity  discounts,  credit  expenses, 
packing  and  differences  in  the  physical 
characteristics  of  the  merchandise.  We 
made  further  adjustments,  where 
applicable,  for  indirect  selling  expenses 
in  ESP  calculations.  No  other 
adjustments  were  claimed  or  allowed. 

PreUminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  Ibllowing  margins  exist: 


Manuiacturar/exponar 


JoMfKMbetg  AS... 

Staples 

Staple  Madiinea.. 
Grytgols  Bnjks  AB... 

Staplee 


Time  period 


12/83-1 1/B4 
12/83^1/25/85 


Margvi 
(per- 
cent) 


6 
6.0 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  21  days  of  the  date  of  publication 
of  tins  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  21 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication. 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing. 

"The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  "The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  by  section 
751(la)(l)  of  the  Tariff  Act  and  based  on 
the  above  margins,  no  cash  deposit  of 
estimated  antidumping  duties  shall  be 
required  for  shipments  by  Grytgols 
Bruks  AB.  Because  we  have  already 
published  the  final  results  of  a  review 
for  •  later  period  for  )08ef  Kihlberg,  the 
rate  of  .7  percent  on  staple  machines 
established  in  the  final  results  of  that 
review  (52  FR  9321)  shall  be  required  for 
shipments  by  Josef  Kihlberg  AB.  Since 
the  rate  on  staples  was  de  minimis  in 


that  review,  no  cash  deposit  of 
estimated  antidumping  duties  shall  be 
required  for  shipments  of  staples  by 
Josef  Kihlberg  AB. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
review,  whose  first  shipments  occurred 
after  November  30, 1985  and  who  is  i 

unrelated  to  either  a  reviewed  firm  or 
any  other  previously  reviewed  firm.ja 
cash  deposit  of  .7  percent  on  staple 
machines  established  in  the  final  results 
of  the  earlier  review  shall  be  required. 
No  cash  deposit  of  antidumping  duties 
shall  be  required  for  shipments  of 
carton-closing  staples. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Swedish 
carton-closing  staples  and  staple 
machines  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675  (a)(1) 
and  !  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  April  2. 1987.  . 

Joseph  A.  Spetrini. 

Acting  Deputy  Assistant  Secretary.  Import 

Administiation. 

[FR  Doc.  87-7969  Filed  4-8-87;  8:45  am] 
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[A-588-016] 

Ferrlte  Cores  (of  the  Type  Used  in 
Consunr>er  Electronic  Products)  From 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Intent  To  Revoke  in  Part 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  in  part. 

SUMMARY:  In  response  to  requests  by 
three  manufacturers  and/or  exporters, 
the  Department  of  Commerce  has 
conducted  an  administrative  review  of 
the  antidumping  finding  on  ferrite  cores 
(of  the  type  used  in  consumer  electronic 
products)  from  Japan.  The  review  covers 
three  manufacturers  and/or  exporters  of 
this  merchandise  and  various  periods 
from  March  1, 1983  through  February  28. 
1986.  The  review  indicates  the  existence 
of  dumping  margins  for  some  of  the 
firms  during  the  period. 

As  a  result  of  the  review,  the 
Department  intends  to  revoke  the 
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antidumping  finding  with  respect  to 
Sony  Corporation  and  Tohoku  Metal 
Industries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  intent  to  revoke  in  part. 
EFFECTIVE  DATE:  April  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Victor  or  David  P.  Mueller. 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-5222/2923. 
SUPPtfMENTARV  INFORMATION: 

Background 

On  August  6. 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
31311)  a  tentative  determination  to 
revoke  in  part  the  antidumping  finding 
on  ferrite  cores  (of  the  type  used  in 
consumer  electronic  products]  from 
Japan  (36  FR  4877.  March  13, 1971)  for 
Sony  Corporation  and  Tohoku  Metal 
Industries.  On  October  31, 1984,  the 
Department  published  in  the  Federal 
Register  (49  FR  43737)  the  final  results  of 
its  last  administrative  review  of  the 
antidumping  finding.  We  began  this 
review  of  the  finding  under  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  three 
manufacturers  and/or  exporters 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  complete  the 
administrative  review.  We  published 
notices  of  initiation  on  March  14  (51  FR 
8862)  and  April  18, 1986  (51  fR  13273). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
magnetically  soft  ferrite  magnets  which 
are  usually  wound  with  wire.  The 
merchandise  is  magnetized  with  the 
induction  of  electric  current  and  is  of  the 
type  commonly  used  as  components  in 
consumer  electronic  products  such  as 
household  television  receivers, 
projection  television  sets,  radios,  stereos 
and  high  fidelity  radio  systems, 
automobile  radios,  electronic  home 
computers,  etc.  Ferrite  cores  are 
currently  classifiable  under  item 
535.1240  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

The  review  covers  three 
manufacturers  and/or  exporters  of 
Japanese  ferrite  cores  and  various 
periods  from  March  1, 1983  through 
February  28. 1986. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 


exporter's  sales  price  ("ESF"),  both  as 
defined  in  section  772  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act")  as  appropriate. 
Purchase  price  was  based  on  the  f.o.b. 
delivered  price  to  the  first  unrelated 
purchaser  in  the  United  States.  ESP  was 
based  on  the  c.i.f.  packed  delivered 
price  to  the  first  unrelated  purchaser  in 
the  United  States.  We  made 
adjustments,  where  applicable,  for  U.S. 
and  foreign  inland  freight,  wharfage  and 
"B "  charges  (which  include  Japanese 
customs  clearance  fee,  measurement  fee 
and  marking  fee)  ocean  freight,  marine 
insurance,  U.S.  customs  duties, 
brokerage  charges,  and  in  ESP 
calculations,  the  U.S.  subsidiary's  selling 
expenses.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  delivered  packed  price  lo 
unrelated  purchasers.  We  made 
adjustments  where  applicable,  for 
inland  freight  and  insurance.  No  other 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  the  Review  and 
Intent  To  Revoke  in  Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(Per- 
cent) 

Fuji 
Electro- 
chemical 
Co..  Ltd 

Sony 

Corporation.. 
TohoKu  Metal 

IrxJustries 

3/1/83-10/31-84 
3/1/85-2/28/86 

3/1/84-8/6/84 

3/1/83-8/6/84 

0 
1.08 

•0 

'28.00 

'  No  shipments  during  Vr\e  period. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  intent  to  revoke  in  part  within  21 
days  of  the  date  of  publication  of  this 
notice  and  may  request  disclosure  and/ 
or  a  hearing  within  5  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  21  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 


made  no  later  man  o  uuys  aiier  me  aaie 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
for  these  firms.  For  any  shipments  from 
the  remaining  manufacturers  and/or 
exporters  not  covered  by  this  review, 
the  cash  deposit  will  continue  to  be  at 
the  rate  published  in  the  final  results  of 
the  last  administrative  review  for  each 
of  those  firms  (49  FR  43737,  October  31, 
1984). 

As  a  result  of  our  review,  we  intend  to 
revoke  the  finding  on  Japanese  ferrite 
cores  (of  the  type  used  in  consumer 
electronic  products)  manufactured  and/ 
or  exported  by  Sony  Corporation  and 
Tohoku  Metal  Industries. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administratrve 
reviews,  whose  first  shipments  occurred 
after  Feburary  28, 1986  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
other  previously  reviewed  firm,  a  cash 
deposit  of  1.08  percent  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Japanese  ferrite 
cores  (of  the  type  used  in  consumer 
electronic  products)  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review,  intent  to 
revoke  in  part,  and  notice  are  in 
accordance  with  sections  751(a)(1)  and 
(c)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1).  (c))  and  §5  353.53a  and 
353.54)  of  the  Commerce  Regulations  (19 
CFR  353.53a,  353.54). 

Dated;  April  3. 1987. 
foseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretory  for  Import 
Administration. 
[FR  Doc.  87-7970  Filed  4-8-87:  8:45  am) 
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Tuners  (of  the  Type  Used  in  Consumer 
Electronic  Products)  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
three  manufacturers  and/or  exporters, 
the  Department  of  Commerce  has 
conducted  an  administrative  review  of 
the  antidumping  finding  on  tuners  (of  the 
type  used  in  consumer  electronic 
products)  from  JapaiL  The  review  covers 
three  manufacturers  and/or  exporters  of 
this  merchandise  to  the  United  States 
and  generally  the  period  December  1. 
1982  through  November  30. 1984.  There 
were  no  known  shipments  of  this 
merchandise  to  the  United  States  by  the 
three  firms  during  the  period,  and  there 
are  no  known  unliquidated  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  April  9,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Haley  or  Robert  J.  Marenick. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-5289/5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  23. 1987.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
5478)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  tuners  (of  the 
type  used  in  consumer  electronic 
products)  from  Japan.  We  began  this 
review  of  the  finding  under  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  three 
manufacturers  and/or  exporters 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  complete  the 
administrative  review.  We  published  a 
notice  of  initiation  on  May  30. 1986  (51 
FR  19580).  As  required  by  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"), 
the  Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  tuners  (of  the  type  used  in 
consumer  electronic  products) 
consisting  primarily  of  television 
receiver  tuners  and  tuners  used  in  radio 
receivers  such  as  household  radios. 


stereo  and  high  fidelity  radio  systems, 
and  automobile  radios.  They  are 
virtually  ail  in  modular  form,  aligned 
and  ready  for  simple  assembly  into  the 
consurner  electronic  product  for  which 
they  were  designed.  The  term 
"consumer  electronic  products"  includes 
television  sets,  radios,  and  other 
electronic  products  of  the  type 
commonly  bought  at  retail  by  household 
consumers,  whether  or  not  used  in  or 
around  the  household.  Excluded  are 
complete  stereophonic  tuners  which  are 
consumer  products  themselves,  but  not 
excluded  are  modular-type  stereophonic 
tuners.  Tuners  covered  by  the  finding 
are  currently  classifiable  under  items 
685.0eo0  and  685.3277  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  three 
manufacturers  and/or  exporters  of 
Japanese  tuners  to  the  United  States  and 
generally  the  period  December  1, 1982 
through  November  30. 1984.  There  were 
no  kaown  shipments  of  this 
merdiandise  to  the  United  States  by  the 
three  firms  during  the  period,  and  there 
are  no  known  unliquidated  entries. 

Preliminary  Results  of  Review 

As  a  resule  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  during  the 
periods  indicated: 


MantJfactur- 
ef/e(tporter 

Ttme  period 

Margin 
(per- 
cent) 

Marubeni 

Corp....„ 

9/01/84-11/30/84 

'23.66 

Murata 

Manufac- 

tuiingCo., 

Ltd - 

9/01/84-11/30/84 

'1.9 

Tea  Electric 

Ca,  Ltd. 

12/01/82-11/30/84 

'  1.9 

'  No  shipments  during  the  period. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
heating,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

FYirther.  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  based 


on  the  above  margins  shall  be  required 
for  these  firms.  For  any  future  shipments 
from  the  remaining  known 
manufacturers  and/or  exporters  not 
covered  in  this  review,  a  cash  deposit 
shall  be  required  at  the  rates  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms.  The  above  margins  do  not  change 
the  current  rates  for  cash  deposits  of 
antidumping  duties  for  new  exporters. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Japanese  tuners  (of 
the  type  used  in  consumer  electronic 
products)  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.S3a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  April  2,  1987. 
Joseph  A.  Bpetrini, 

Actiag  Deputy  Assistant  Secretary  for  Import 
A  dministrvtion. 

[FR  Doc.  8^-7971  Filed  4-8-87:  8:45  amj 
BILLING  COOE  3510-OS-U 


DEPARTMENT  OF  COMIMERCE 

National  Oceanic  and  Atmospheric 
Administration  I 

Marine  Mammals;  Modification  of 
Permits;  Theater  of  the  Sea  (P92,  and 
P92B);  Modification  to  Permits 
Numbered  69  and  326 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Public  Display  Permits 
numbered  69  and  326  issued  to  Theater 
of  the  Sea.  Inc..  P.O.  Box  407. 
Islamorada,  Florida  33036  are  modified. 
Permit  No.  69  was  issued  on  January  15 
1975.  (40  FR  4173).  is  modified  by  adding 
the  following: 

Section  B.5  | 

5.  The  Holder  i8  authorized  to  conduct  a 
human/dolphin  diving  program  as  descrit)ed 
in  the  modification  request.  This  modification 
is  subject  to  periodic  review  by  the  Assistant 
Administrator  for  Fisheries  and  can  be 
revoked  at  any  tim«. 

Section  B.6 

6.  The  Holder  shall  submit  a  quarterly 
report,  listing  the  number  of  human/dolphin 
dives,  any  behavioral  modifications  of  the 
animals,  and  any  health  related  problems. 
This  report  should  be  submitted  to  the  Office 
of  Protected  Species  and  Habitat 
Conservation,  National  Marine  Fisheries 
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Service,  Department  of  Commerce, 
Washington.  DC  20235. 

Permit  No.  326  issued  on  April  10  1981, 
(46  FR  22251),  as  modified  on  August  29. 
1983  (48  FR  39112),  is  further  modified 
by  adding  the  following: 

Section  B.4 

I     4.  The  Holder  is  authorized  to  conduct  a 
human/dolphin  diving  program  as  described 
in  the  modification  request.  This  modification 
is  subject  to  periodic  review  by  the  Assistant 
Administrator  for  Fisheries  and  can  be 
revoked  at  any  time. 

Section  B.5 

5.  The  Holder  shall  submit  a  quarterly 
report,  listing  the  number  of  human/dolphin 
dives,  any  behavioral  modifications  of  the 
animals,  and  any  health  related  problems. 
This  report  should  be  submitted  to  the  Office 
of  Protected  Species  and  Habitat 
Conservation,  National  Marine  Fisheries 
Service.-Department  of  Commerce, 
Washington.  DC  20235. 

This  modification  became  effective  on 
April  1. 1987. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Protected  Species  Division,  National 
Marine  Fisheries  Service,  1825 
Connecticut  Avenue,  NW..  Room  805, 
Washington.  DC;  and 

Southeast  Region.  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida 
33702. 

DatedrApril  1,1987. 
Nancy  M.  Foster, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

(PR  Doc.  87-7736  Filed  4-«-87;  8:45  am) 

BILUNQ  CODE  3S10-22-M 


Gulf  Of  Mexico  Fishery  Martagement 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Coastal.  Migratory 
Pelagic  (Mackerel)  Advisory  Panel. 
April  15, 1987,  to  review  the  report  of  the 
Council's  Stock  Assessment  Panel  to 
recommend  levels  of  recretional  and 
commercial  harvest  of  king  and  Spanish 
Mackerel  within  the  range  of  acceptable 
biological  catch.  The  meeting  will  be 
held  at  the  Ramada  Inn  Hotel.  5303 
West  Kennedy  Boulevard,  Tampa, 
Florida.  For  further  information  contact 
Wayne  E.  Swingle.  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council.  Lincoln  Center,  5401  West 


Kennedy  Boulevard.  Suite  881.  Tampa. 
Florida:  telephone:  (813)  228-2815. 

Dated:  April  3. 1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Seri'ice. 
[FR  Doc.  87-7922  Filed  4-8-87;  8:45  am] 

BtlXMG  CODE  3S10-22-M 

Permits;  Foreign  fishing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  exclusive  economic  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.) 

Send  comments  on  applications  to: 
Fees.  Permits  and  Regulations  Division 
(F/M12).  National  Marine  Fisheries 
Service.  Department  of  Commerce. 
Washington,  DC  20235  or,  send 
comments  to  the  Fishery  Management 
Council(s)  which  review  the 
application(s),  as  specified  below: 

Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1),  Saugus,  MA 
01906,  617/231-0422 

John  C.  Bryson.  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building  Room  2115,  320  South 
New  Street,  Dover.  DE  19901,  302/674-2331 

Robert  K.  Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building,  Suite  306, 1  Southpark 
Circle,  Charleston,  SC  29407,  803/571-4366 

Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management  Council. 
Banco  De  Ponce  Building,  Suite  1108,  Hato 
Rey,  PR  009ia  809/753-4926 

Wayne  E.  Swingle,  Executive  Director,  Gulf 
of  Mexico  Fishery  Management  Council, 
Lincoln  Center,  Suite  881,  5401  West 
Kennedy  Blvd..  Tampa,  FL  33609,  813/228- 
2815 

Joseph  C.  Greenley,  Executive  Director, 
Pacific  Fishery  Management  Council,  Metro 
Building,  Suite  420,  2000  SW  First  Avenue, 
Portland,  OR  97201,  503/221-6352 

Jim  H.  Branson.  Executive  Director,  North 
Pacific  Fishery  Management  Council,  P.O. 
Box  103136,  Anchorage,  AK  99510,  907/274- 
4563 

Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  Street,  Room  1405, 
Honolulu.  HI  96813,  808/523-1368. 

For  further  information  contact  John 
D.  Kelly  or  Shiriey  Whitted  (Fees, 
Permits,  and  Regulations  Division,  202- 
673-5319). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 


under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1987  have  been  received  from 
the  Governments  shown  below. 

Dated:  April  3,  1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Code 

Flghwy 

ABS 

Atlantc 

New  England.  MM  AOanBc.  Soum  Aaan- 

Bilt- 

tic  GuM  0*  Mexico.  Caribbean 

IW<M 

and 

Sharks. 

BSA..... 

Oofifiy 
Sea 
■nd 

Alau- 

twi 

!•- 

landi 

Graund- 

Kstl 

North  Paoftc 

(VIA    _ 

GuMol 

Alaska. 

NonhPanftc. 

NWA... 

Aflwi- 

tic 

Ocaan. 

New  England.  Mid-Allanllc 

SHA 

Sn«K 
(Banng 
Sea). 

North  Panlllc. 

WKX... 

Paoflc 
Qround- 

<Wm>»- 

mown. 

Dragon 
and 

Ca»- 
tomta). 

Pacilit 

pes 

Pac«c 
BM- 
Mm 
and 

Sharta. 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


Activily  coda 

FxnMg  oparabons 

* 

Catching,  procassMg  and  ott>ar  tupport 
Procasang  and  other  aufipon  only 
Other  support  onty 
VesaeNs)  *\  suppon  ol  US   vessels  Uoim 

Venture) 
Cargo   transport   vessels   with   tish  inding 

equipment  on  board  wi«  receive  an  actrvi- 

scoutmg  ss  wen  as  suppon  acbMttes. 

•  • 

Joint  Venture 

The  Government  of  Japan  has 
submitted  an  application  for  a  squid 
joint  venture  in  the  NWA  fishery  with 
the  BANSHU  MARU  NO.  6  and  the 
BANSHU  MARU  NO.  7.  The  request  is 
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lor  Ulcx.  1.000  mt  and  Loligo.  1.500  mt. 
The  designated  American  partner  is 
Point  Judith  Fishermen's  Cooperative 
Association.  Inc..  Narragansett,  RI. 

|FR  Doc.  87-7923  Filed  4-8-87;  8:45  am) 

BILLING  COOE  3S1&-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Deduction  in  Ctiarges  of  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

April  6,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  and  the  President's 
February  20, 1986  announcement  of  a 
Special  Access  Program  for  textile 
products  assembled  in  participating 
Caribbean  Basin  beneficiary  countries 
from  fabric  formed  and  cut  in  the  United 
States,  pursuant  to  the  requirements  set 
forth  in  51  FR  21208  [June  11, 1986).  has 
issued  the  directive  published  below  to 
the  Commissioner  of  Customs  to  be 
effective  on  April  10. 1987.  For  further 
information  contact  Janet  Heinzen, 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce.  Washington.  DC.  (202) 
377^212. 

Background 

On  December  30. 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
47043)  which  establishes  import 
restraint  limits  for  certain  cotton  textile 
products  in  Category  340.  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the  period 
which  began  on  December  1, 1986  and 
extends  through  May  31. 1987. 

A  further  notice  was  published  in  the 
Federal  Register  on  March  4, 1987  (52  FR 
6595)  which  establishes  guaranteeed 
access  levels  for  properly  certified 
textile  products  assembled  in  the 
Dominican  Republic  from  fabric  formed 
and  cut  in  the  United  States,  including 
Category  340. 

During  consultations  held  on  March 
10, 1987  between  the  Governments  of 
the  United  States  and  the  Dominican 
Republic,  the  United  States  agreed  to 
deduct  15.633  dozen  from  charges  made 
to  the  designated  consultation  level 
established  for  Category  340  for  the 
period  which  began  on  December  1, 1986 
and  extends  through  May  31. 1987. 
These  goods  were  charged  to  the 
designated  consultation  level  because  of 


the  unavailability  of  proper 
documentation  (CBI  Export  Declaration 
(Form  ITA-370PJ)  required  for  entry 
under  TSUSA  807.0010.  Subsequently, 
documentation  was  provided  to  the  U.S. 
Government  establishing  that  these 
goods  were  assembled  exclusively  from 
U.S.  formed  and  cut  fabric  and  qualified 
for  eBtry  under  the  guaranteed  access 
level.  It  was  agreed,  therefore,  that 
15,633  dozen  would  be  charged  to  the 
guaranteed  access  level  established  for 
Category  340  in  the  directive  of  February 
25. 1987. 

Accordingly,  in  the  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  deduct  15,633  dozen  from  the 
restraint  limit  established  for  Category 
340  for  the  period  which  began  on 
December  1. 1988  and  extends  through 
May  31. 1987.  Subsequently,  this  same 
amount  will  be  charged  to  the 
guaranteed  access  level  established  for 
properly  certified  textile  products  in 
Category  340  which  are  assembled  in 
the  Dominican  Republic  from  fabric 
formed  and  cut  in  the  United  States  and 
exported  from  the  Dominican  Republic 
during  the  period  which  began  on 
December  1, 1986  and  extends  through 
May  31. 1987. 

A  description  of  the  textile  categories 
in  terms  of  TSUSA  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
133gr).  June  28, 1984  (49  FR  28622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  July  14. 1988  (51  FR  25386), 
July  29. 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tar^  Schedules  of  the  United  States 
Annotated  (1987). 
Ron«ld  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Impkmentation  of  Textile  Agreements. 
AprJ  6. 1987, 

ConVmittee  for  tiie  Impieraentation  of  Textile 
Agrtements 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington,  DC.  20229 

D$ar  Mr.  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool. 
Man-Made  Fiber,  SiUc  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
December  18. 1986  between  the  Governments 
of  the  United  States  and  the  Dominican 
Repiiblic.  I  request  that,  effective  on  April  10. 
1987.  you  deduct  15,633  dozen  from  the 
charges  made  to  the  import  restraint  limit 
established  in  the  directive  of  December  23. 
19M  for  Category  340.  produced  or 
mar^ufactured  in  the  Dominican  Republic  and 


exported  during  the  period  which  began  on 
December  1, 1986  and  extends  through  May 
31. 1987. 

The  Con^ittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553.1 

This  leltir  will  be  published  in  the  Federal 
Register,    j 

Ronald  I.  l^vin. 

Acting  Chairman,  Committee  fur  the 
Implementation  of  Textile  Agreements, 
[FR  Doc.  87-7966  Filed  4-8-87;  8:45  am) 
B1U.ING  CODE  3S10-OR-M 


Adjustment  of  Import  Umtts  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Sri  Lanica 

April  6. 19*7. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  9. 1987. 
For  further  information  contact  Janet 
Heinzen.  International  Trade  SpecialisL 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212.  For  information  on  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  535-6736.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Baclcgroiind 

On  May  28. 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR   ■ 
19249)  which  establishes  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Sri  Lanka 
and  exported  during  the  twelve-month 
period  which  began  on  June  1, 1986  and 
extends  through  May  31. 1987.  Under  the 
terms  of  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
May  10, 1983  and  at  the  request  of  the       i 
Government  of  Sri  Lanka,  swing  is  being 
applied  to  the  restraint  limit  previously 
established  for  cotton  textile  products  in 
Category  336. 

The  limit  for  Category  342  is  being 
reduced  to  account  for  the  amount  of 
swing  applied  to  Category  336. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  fo  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  adjust  the  restraint  hmits 
previously  established  for  Categories 
336  and  342. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  44607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754)  November  9,  1984 
(49  FR  44782)  July  14,  1986  (51  FR  25386) 
and  in  Statistical  Ueadnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levio, 

Acting  Chairman,  Cummiltee  for  the 
ImplementaUon  of  Textile  Agreements. 
April  0, 1987. 

Committee  for  the  Implemenlatiun  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  22, 1986  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  Tiber  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  bcf^an  on  June  1, 1986  and  extends 
through  May  31, 1987. 

Effective  on  April  9, 1987,  the  directive  of 
May  22, 1986  is  further  amended  to  include 
the  following  adjusted  limits  to  the  previously 
establfshed  restraint  limits  for  cotton  textile 
products  in  Categories  338  and  342.  as 
profided  under  the  terms  of  the  bilateral 
agreement  of  May  10. 1963  ': 
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Categofy 

Adjusted  12-mo  Hmtt ' 

336  .„ 

71  461  dozen 

1     342 

180  506  rio7pn 

'  The  timits  have  not  Ijeen  adjusted  to  ac- 
count for  any  Imports  exported  after  May  31, 
1986. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 


'  The  provisions  of  the  bilateral  ugreement 
provide,  in  part,  that:  (1)  Specific  limits  may  be 
exceeded  by  designated  percentages,  provided  an 
equal  aoKHinl  in  equivalenl  square  yards  is 
deducted  from  anotlier  specific  limit:  (2)  specific 
limits  may  be  increased  by  carryover  and 
carryforward  op  to  11  percent  of  ttie  applicable 
limit;  and  |3)  administrative  arranftements  and 
adjustments  may  l>e  made  lo  resolve  minor 
prolitems  arising  in  the  implementalion  of  the 
agreement. 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-7967  Filed  4-ft-67;  8:45  am] 
BIUJNG  CODE  3S10-OR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Proposed 
Additions  and  Deletions;  Correction 

In  FR  Doc.  87-7054  appearing  on  page 
10251  in  the  issue  of  Tuesday.  March  31. 
1987,  make  the  following  correction: 

In  the  third  column  under  services,  the 
entry  which  now  reads  "Commissary 
Shelf  Stocking  and  Custodial,  Columbia 
Air  Force  Base.  Mississippi",  should 
read  "Commissary  Warehousing 
Service,  Columbus  Air  Force  Base, 
Mississippi". 

Because  of  this  change,  the  time  for 

receipt  of  comments  on  the  proposed 

deletion  of  this  service  is  extended  until 

May  11. 1987. 

E.R.  AHey. 

Acting  Executiw  Director. 

|FR  Doc.  87-7906  Filed  4-8-87:  8:45  am| 

BILUNG  COOE  S820-33-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

April  3.  1967. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Airships  will 
meet  at  the  Pentagon,  Washington.  DC, 
Room  513962,  on  May  5  and  6. 1987.  from 
8:00  a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  the  meeting  is  to 
review,  discuss  and  evaluate  the 
suitability  of  airships  to  perform  certain 
Air  Force  roles  and  missions. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-4811. 
Patsy ).  Conner. 

A  ir  Force  Federal  Register  Liaison  Officer. 
jFR  Doc.  87-7867  Filed  4-8-87;  8:45  am) 
BILUMO  COOE  3*10-ei-M 


USAF  Scientific  Advisory  Board; 
Meeting 

April  3.  1987. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Space-Based 
Radar  will  conduct  a  meeting  in 
Colorado  Springs.  CO  on  May  6-7. 1987. 
from  8:00  a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  this  meeting  is  to 
receive  briefings  on  and  to  discuss 
requirements  for  a  space-based  radar 
system.  These  meetings  are  being  held 
to  prepare  Board  members  to  advise 
senior  Air  Force  personnel  on 
appropriate  means  of  achieving  stated 
requirements. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b{c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretarial  at 
(202)  697-8404. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  87-7942  Filed  4-8-87:  8:45  am) 
BILUNQ  COOE  WIV-OI-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463).  announcement  is  made  of 
the  following  Committee  Meetings: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  27  April  1987. 

Time  of  Meeting:  0900-1700  hours. 

Place:  Headquarters.  U.S.  Army  Strategic 
Defense  Command.  Research  Park. 
Muntsville.  Alabama. 

AGENDA:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Ballistic  Missile  Defense 
Follow-On  will  meet  for  briefings  and 
discussions  on  technology  transfer  of  SDIO  lo 
the  tactical  Army.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof  and  Title  5.  U.S.C. 
Appendix  1.  subsection  10(d).  The  classified 
and  nonclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 

Sally  A.  Warner. 

Administrative  Officer  Army  Science  Board. 

|FR  Doc.  87-7943  Filed  4-8-87;  8:45  am) 
BILUNG  CODE  3710-0*-M 
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DEPARTMENT  OF  EDUCATION 

Vocational  Education  Indian  Hawaiian 
Natives;  Applications  for  New  Awards 
for  FY  1988 

Notice  Inviting  Applications  for  New 
Awards  under  the  Vocational  Education 
Indian  and  Hawaiian  Natives  Program 
for  use  in  fiscal  year  1988  (CFDA  No. 
B4.101A).  This  application  notice  is  for 
Indian  tribes  only  and  does  not  apply  to 
organizations  for  Hawaiian  natives. 

Purpose:  Provides  financial  support  to 
Indian  tribes  to  plan,  conduct,  and 
administer  projects  or  portions  of 
projects  that  are  authorized  by  and 
consistent  with  the  Carl  D.  Perkins 
Vocational  Education  Act  (20  U.S.C. 
2301  etseq.]. 

Deadline  for  Transmittal  of 
Applications:  July  15, 1987. 
Applications  Available:  Pi^n\  17, 1987. 
A  vailable  Funds  Anticipated:  For 
fiscal  year  1987,  the  Congress 
appropriated  $10,414,352  for  Indian 
vocational  education  programs  for  use 
in  fiscal  year  1988.  Of  that  amount, 
approximately  $7,129,764  is  for  new 
awards. 

Estimated  Range  of  Awards:  $50,000 
to  $500,000. 

Estimated  Average  Size  of  Awards: 
$220,000. 
Estimated  Number  of  A  wards:  32. 
Project  Period:  Up  to  36  months. 
Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following:  (a)  The  regulations  in  34  CFH 
Part  410;  and  (b)  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
74,  75,  77,  and  78. 

Criteria  for  Evaluating  Applications: 
The  Secretary  assigns  the  fifteen  points, 
reserved  in  34  CFR  410.30(b),  as  follows: 
five  points  to  the  Selection  Criterion 
(a)— Need— in  34  CFR  410.31(a)  for  a 
total  of  20  points  for  that  criterion;  five 
points  to  the  Selection  Criterion  (b) — 
Plan  of  Operation— in  34  CFR  410.31(b) 
for  a  total  of  25  points  for  that  criterion; 
and  five4)oints  to  the  Selection  Criterion 
(c) — Quality  of  Key  Personnel — in  34 
CFR  410.31(c)  for  a  total  of  15  points  for 
that  criterion. 

For  Applications  or  Information 
Contact:  Harvey  Thiel  or  Timothy 
Halnon,  Special  Programs  Branch, 
Division  of  Innovation  and 
Development.  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  519,  Reporters  Building, 
Washington,  DC  20202-5516.  Telephone 
(202)  732-2380  or  732-2379. 

Program  Authority:  20  U.S.C.  2313. 


Dated:  April  1, 1987. 
)ohD  G.  Pucciano, 

Acting  Assistant  Secretary  for  Vocational  and 

Adult  Education. 

[FR  Doc.  87-7941  Filed  4-8-87;  8:45  am) 

BILLING  CODE  400(M>1-M 


DEPARTMENT  OF  ENERGY 
[Notice  No.  2] 

Proposed  Establishment  of  Federally 
Funded  Research  and  Development 
Center  (FFRDC) 

summary:  In  accordance  with 
paragraph  6.b.(2)  of  the  Office  of  Federal 
Procurement  Policy,  Policy  Letter  No. 
84-t,  the  Department  of  Energy  (DOE) 
announces  its  intention  to  establish  the 
Continuous  Electron  Beam  Accelerator 
Facility  (CEBAF)  located  in  Newport 
News,  Virginia,  as  a  Federally  Funded 
Research  and  Development  Center 
(FFRDC).  The  facility  will  include  a 
continuous  beam  recirculating  linear 
accelerator  of  approximately  one  mile 
circumference.  The  accelerator  will  be 
capable  of  providing  high-duty-factor 
electron  beams  throughout  the  energy 
range  from  0.5  to  4.0  billion  electron 
volts.  The  CEBAF  laboratory  will  be  a 
center  for  basic  research  and  training 
related  to  nuclear  structure  and  the 
accelerator  techniques  utiUzed  to  carry 
out  that  research.  Related  theoretical 
studies  will  be  conducted,  and 
institutional  relationships  will  be 
developed  to  assure  strong  involvement 
of  tie  scientific  community.  The  unique 
capabilities  of  CEBAF  will  serve  as  a 
focus  for  research  programs  of  the  U.S. 
and  the  International  scientific 
community  for  many  years.  The  CEBAF 
laboratory  and  accelerator  construction 
project  is  the  highest  priority  new 
research  facility  in  the  U.S.  nuclear 
physics  program.  CEBAF  will  have  the 
only  accelerator  facility  in  the  world 
capable  of  producing  electron  beams 
which  meet  the  criteria  of  energy,  duty 
factor,  and  beam  intensity  necessary  to 
study  minute  details  of  nuclear 
structure,  and  thus  provide  new 
scientific  knowledge  about  the 
underlying  quark-gluon  substructure  in 
nuclear  matter.  Based  upon  the  research 
plans  and  scope  of  this  laboratory,  the 
DOE  has  determined  that  the  CEBAF 
laboratory  should  be  designated  as 
FFRDC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  L  Hendrie,  Director,  Division 
of  Nuclear  Physics,  Office  of  Energy 
Research,  ER-23,  U.S.  Department  of 
Energy,  Washington,  DC  20545. 


DATE:  Any  comments  on  this  proposed 

action  must  be  received  on  or  before 

May  11. 1987. 

ADDRESS  Address  comments  to  Dr. 

David  L.  Hendrie  at  the  address  listed 

above. 

Issued  in  Washington,  DC,  on  April  3, 1987. 
Ira  M.  Adler, 

Deputy  Director  for  Management  Office  of 
Energy  Research. 
[FR  Doc.  87-7838  Filed  4-8-87:  8:45  am) 

BILUNO  COPE  <450-01-M 

j  ■ 

Economic  Regulatory  Administration 

[ERA  Docket  No.  87-14-NG] 

Natural  Gas  Imports;  American  Central 
Gas  Pipeline  Corp.  Application  To 
import  Natural  Gas  From  Canada 

agency:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas  from  Canada  for  short-term  and  spot 

sales. 

SUMMARTV:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  of 
reciept  on  March  18, 1987,  of  an 
application  from  American  Central  Gas 
Pipeline  Corporation  (American  Central) 
for  blanket  authorization  to  import  up  to 
500,000  Mcf  per  day  of  Canadian  natural 
gas,  up  to  a  maximum  of  400  Bcf,  over  a 
two-year  period  beginning  on  the  date  of 
first  delivery.  The  gas  would  be  sold  on 
a  short-term  or  spot  basis  to  U.S. 
purchasers  including  pipelines,  local 
distribution  companies  and  electric 
utilities,  as  well  as  agricultural, 
commercial  and  industrial  end-users. 
American  Central  would  import  gas  for 
its  own  account  as  well  as  for  the 
accounts  of  its  U.S.  purchaser  clients. 
The  specific  terms  of  each  import  and 
sale  would  be  negotiated  on  an 
individual  basis,  including  price  and 
volumes.  American  Central  intends  to 
utilize  existing  pipeline  facilities  for 
transportation  of  the  volumes  imported. 
The  firm  proposes  to  submit  quarterly 
reports  giving  details  of  individual 
transactions  within  30  days  following 
each  calendar  quarter. 

The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  May  11. 1987. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Dukes.  Natural  Gas  Division. 

Economic  Regulatory  Adminislralion. 

Forreslal  Buildinjj.  Room  ''jA-076. 

1000  Independence  Avenue.  SW.. 

Washington,  DC  20585.  (202)  586-9590 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing.  Office  of  General  Counsel. 

U.S.  Departmnt  of  Energy.  Forrestal 

Building,  Room  6F,-(>12, 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585.  (202)  586-0667 

SUPPLEMENTARY  INFORMATION:  The 

derision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6«)84,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  response  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserteed  that  the  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  this 
proceeding  and  to  have  written 
comments  considered  as  a  basis  for  any 
decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
commnents  must  meet  the  requiremets 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration.  Room  GA-076,  RG-23, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m..  May  11. 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 


necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  for  an  oral 
presentation  should  identify  the 
substantial  question  of  fact,  law  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  on  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion  an 
order  may  be  issued  based  upon  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  American  Central's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  GA-076,  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  March  31. 1987. 
Rol>ert  L  Oavies, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

|FR  Doc.  87-7964  Filed  4-8-87:  8:45  am) 

BILUNO  CODE  M50-01-N 


Application  to  Import  Natural  Gas 
From  Canada;  Suncor  Inc. 

I  ERA  Docket  No.  87-13-NG) 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada  for  short-term, 
interruptible  sales. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  March  16, 1987,  of  an  application 
filed  by  Suncor  Inc.,  (Suncor)  for  a 
blanket  authorization  to  import  from 
Canada  up  to  50  MMcf  of  natural  gas 
per  day  and  a  maximum  of  36.5  Bcf  for  a 
term  of  two  years  beginning  on  the  later 
of  April  1, 1987.  the  date  that 


interruptible  transportation  8er\'ice 
becomes  available  on  the  facihlies  of 
Northern  Border  Pipeline  Company 
(Northern  Border),  or  the  date  of  ERA 
approval.  Suncor.  a  Canadian 
corporation  with  its  principal  office  in 
Toronto,  Canada,  is  an  affiliate  of  Sun 
Company.  Inc.,  of  Radnor,  Pennsylvania, 
and  Ontario  Energy  Resources  Ltd..  a 
corporation  indirecUy  owned  by  the 
Province  of  Ontario.  Canada. 

Under  the  proposed  import 
arrangement,  the  gas  to  be  imported 
would  be  owned  or  controlled  by  Suncor 
and  would  be  sold  on  a  short-term, 
interruptable  basis  to  local  gas 
distribution  companies  serving  the 
Midwestern  States.  The  proposed  import 
would  enter  the  United  states  at  a  point 
on  the  international  boundary  near  Port 
of  Morgan.  Montana,  and  would  be 
transported  through  the  facilities  of 
Northern  Border,  as  well  as  other 
inlerstates  pipelines  serving  the 
Midwestern  states. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
or  notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  May  11, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Glynn,  Natural  Gas  Division,  Office 
of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building.  Room  GA-076. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-9482 

Diane  Stubbs.  Office  of  General 
Counsel.  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6667 

SUPPLEMENTARY  INFORMATION:  The 

decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  proposed  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 


11532 


Federal  Register  /  Vol.  52.  No.  68  /  Thursday,  April  9.  1987  /  Notices 


Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  this 
proceeding  and  to  have  written 
comments  considered  as  a  basis  for  any 
decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m..  May  11. 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trail-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trail-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevent  and  material  to  a 
decision  and  that  a  trail-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  upon  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 


to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Suncor's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076.  at  the  above  address.  The 
doctet  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  March  31, 1987. 
Robert  L.  Davies, 

Direotor.  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

|FR  Doc.  87-7965  Filed  4-8-87;  8:45  am) 

BtLUtlB  CODC  S4S<M)1-«I 

i 

Energy  Information  Administration 

Agency  Collections  Under  Review  by 
the  Office  of  Management  and  Budget 

AQENCY:  Energy  Information 
Administration.  DOE. 
ACTION:  Notice  of  requests  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  energy 
infonnation  collection(8)  listed  at  the 
end  of  this  notice  to  the  Office  of 
Management  (OMB)  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  listing  does  not  contain 
infonnation  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act.  nor 
management  and  procurement 
assistance  requirements  collected  by 
DOE 

Each  entry  contains  the  following 
infosmation:  (1)  The  sponsor  of  the 
collection  (DOE  component  or  Federal 
Enei^gy  Regulatory  Commission  (FERC)); 
(2)  collection  number(s):  (3)  current 
OMB  docket  number  (if  applicable);  (4) 
collection  title;  (5)  type  of  request,  e.g., 
new(  revision,  or  extension;  (6) 
frequency  of  collection;  (7)  response 
obligation,  i.e..  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (8) 
affected  public;  (9)  an  estimate  of  the 
number  of  respondents  per  report 
period;  (10)  an  estimate  of  the  number  of 
responses  annually;  (11)  annual 
respondent  burden,  i.e.,  an  estimate  of 
the  total  number  of  hours  needed  to 
respond  to  the  collection;  and  (12)  a 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  Comments  must  be  filed  on  or 
before  May  11, 1987.  Last  notice 
published  Friday,  April  3, 1987. 
ADOKESS:  Copies  of  the  materials 
subqiitted  to  OMB  may  be  obtained 


from  Mr.  Gross  at  the  address  below. 
Address  comments  to  the  Department  of 
Energy  Desk  Officer.  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Washington,  DC  20503.  For 
comments  relating  to  FERC  data 
collections,  send  comments  to  the 
Attention  of  Mr.  Rick  Otis.  Comments  to 
all  other  DOE  data  collections  should  be 
sent  to  the  Attention  of  Mr.  Vartkes 
Broussalian.  (Copies  of  your  comments 
also  should  be  addressed  to  Mr.  Gross 
at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
]ohn  Grots.  Director.  Data  Collection 
Services  Division  (El-73).  Energy 
Information  Administration.  M.S.  IH- 
023.  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  586-2308. 
SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  commenting  on  a  collection, 
but  find  that  time  to  prepare  these 
comments  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  desk  officer  of 
your  intent  as  early  as  possible. 

The  first  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-11  I  . 
3.1902-0032 

4.  Natural  Gas  Pipeline  Company 
Monthly  Statement 

5.  Extension 

6.  Monthly 

7.  Mandatory 

6.  Business  or  other  for  profit 

9.  46  respondents 

10.  552  responses 

11.  4416  hours 

12.  The  purpose  of  this  monthly 
statement  is  to  develop  statistics  and 
studies  in  investigating  the 
resonableness  of  the  various  revenue 
and  cost  of  service  items  claimed  in     i 
section  7  certificates  and  sections  4 
and  5  rate  filings.  (FERC  Form  -11) 
The  second  energy  infonnation 

collection  submitted  to  OMB  for  review 
was; 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-659 
3. 1902-0036 

4.  Independent  Producer  Rate  Change  or 
Initial  Billing  Statement 
5.  Extension 

6.  On  Occasion 

7.  Mandatory  ' 

8.  Business  or  other  profit    ••      ■'"'    • 
9. 100  respondents 

10. 1644  responses 

11.  822  hours 

12.  FERC-559  is  a  form  required  by  the 
Comm  ssion  for  large  independent 
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natural  gas  producers  to  file  initial 

billing  statements,  rate  increases,  or 

certain  blanket  affidavits. 

Statutory  Authority:  Sees.  5(a).  5(b).  13(b). 
and  52.  Pub.  L  93-275-  Federal  Energy 
Administration  Act  of  1974,  (15  U.S.C.  764(a), 
764(b).  772(b).  and  790a). 

Issued  in  Washington,  DC.  March  31, 1987. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 

Informatian  Administration. 

(FR  Doc.  87-7839  Filed  4-«-87;  8:45  am] 

BtLUNQ  CODE  S450-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  No.  8596-001  et  aL] 

Hydroelectric  Applications  (Jason  M. 
Mines  et  al.);  Applications  Filed  Wittt 
ttie  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  8596-001. 

c.  Date  Filed:  August  29. 1986. 

d.  Applicant:  Jason  M.  Hines. 

e.  Name  of  Project:  Dublin  Hydro. 

f.  Location:  On  the  Stanley  Brook  in 
Cheshire  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Jason  M.  Hines, 
P.O.  Box  76.  Amherst.  NH  03031.  (603) 
654-2678. 

i.  Comment  Date:  May  8, 1987. 

j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
Reconstruction  of  a  17.5-foot-high,  238- 
foot-long  concrete  and  stone  masonry, 
gravity  structure;  (2)  a  proposed 
reservior  with  a  surface  area  of  53  acres 
and  a  gross  storage  capacity  of  260  acre- 
feet;  (3)  a  proposed  16-foot  by  20-foof 
reinforced  concrete  powerhouse  housing 
one  150-kW  turbine/generator  unit;  (4)  a 
proposed  1.350-foot-long,  36-inch- 
diameter  steel  penstock;  and  (5)  a 
proposed  150-foot-long  by  15-foot-wide 
tailrace.  The  applicant  estimates  with 
the  total  rated  capacity  of  150-kW  an 
average  annual  energy  generation  of 
600.000  kWh.  Existing  facilities  are 
owned  by  Mitchell  Winigmann. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Public  Service  of  New 
Hampshire. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C  &  Dl. 

2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  9049-001. 


c.  Date  Filed:  September  23. 1986. 

d.  Applicant:  Carex  Hydro. 

e.  Name  of  Project:  Pioneer. 

f.  Location:  Deckers  Creek.  Monongalia 
County.  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Jean-Claude 
Leroy.  c/o  Hytech.  P.O.  Box  2306, 
Westover,  WV  26502,  (304)  292-6018. 

i.  Comment  Date:  May  8, 1987. 

j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  reinforced  concrete  dam  120 
feet  long.  10  feet  high,  and  incorporating 
an  intake,  weir,  and  sedimentation  cell; 
(2)  a  proposed  reservior  of  one-half  acre 
surface  area  and  2.5  acre-feet  volume  at 
a  normal  maximum  surface  elevation  of 
1.289  feet  msl;  (3)  a  proposed  42-inch- 
diameter  steel  penstock  4.200  feet  long: 
(4)  a  proposed  powerhouse  30  feet  wide, 
45  feet  long,  and  20  feet  high  enclosing 
two  turbine-generators  of  1,500  kW 
combined  capacity;  (5)  a  12.5-kV 
transmission  line  300  feet  long:  and  (6) 
appurtenant  facilities. 

The  net  hydraulic  head  would  be  233 
feet.  The  estimated  annual  energy 
production  is  5.3  GWh.  Project  power 
would  be  sold  to  Monongahela  Power 
Company,  the  existing  site  is  owrned  by 
Greer  Steel  Company. 

k.  This  notice  also  consists  of  the 
following  standard  Paragraphs:  A3.  A9, 
B,  C  &  Dl. 

3  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10150-000. 

c.  Date  Filed:  October  30, 1986. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Trout  Creek. 

f.  Location:  On  Trout  Creek,  a 
tributary  of  the  North  Fork  Skykomish 
River,  within  the  Snoqualmie-Mt.  Baker 
National  Forest  in  Snohomish  County, 
Washington  near  the  town  of  Index. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey,  President.  12122  196th  NE.. 
Redmond,  WA  98052;  (206)  885-3986. 

i.  Comment  Date:  May  8,  1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Three  3- 
foot-high.  200-foot-long  diversion  dams; 
(2)  two  pipelines:  (3)  a  30-inch-diameter. 
26.600-foot-long  penstock;  (4)  a 
powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  of  4.900  kW.  producing 
approximately  26.60  GWh  of  energy 
annually;  (5)  a  tailrace;  (6)  a  9-mile-long, 
115-kV  transmission  line  tying  into  an 
existing  Puget  Power  and  Light 
Company  line.  No  new  access  road  will 
be  needed  to  conduct  the  studies.  The 
applicant  estimates  that  the  cost  of  the 


studies  to  be  conducted  under  the 
preliminary  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Puget  Power  and  Light 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B,  C.  and  D2. 

4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10240-000. 

c.  Date  Filed:  January  12. 1987. 

d.  Applicant:  Last  Chance 
Hydroelectric  Company. 

e.  Name  of  Project:  Last  Chance 
Diversion. 

f.  Location:  On  Bear  River  in  Caribou 
County,  Idaho  near  the  town  of  Grace 
T.9S.  R.41E..  sec.  30.  SE  V«  and  sec.  31. 
NE  V4. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person: 

Mr.  Jordan  Walker,  P.O.  Box  N,  Manti. 
Utah  84642.  (801)  835-0202. 

Mr.  Mike  Graham,  P.O.  Box  N.  Manti. 
UT  84642,  (801)  835-0202. 

i.  Comment  Date:  May  11, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
35-foot-high  concrete  dam  at  an 
elevation  of  5.608  feet,  owned  by  the 
Last  Chance  Irrigation  Company;  (2)  an 
existing  8-foot-diameter,  1,500-foot-long 
buried  penstock:  (3)  a  powerhouse 
containing  three  generating  units  with 
an  installed  capacity  of  2.100  kW, 
producing  approximately  9,198.000  kwh 
of  energy  annually;  and  (4)  an  existing 
3.000-foot-long.  2.5-kV  Utah  Power  and 
Light  Company's  transmission  line.  No 
access  road  will  be  needed  to  conduct 
the  studies.  The  Applicant  estimates 
that  the  cost  of  the  studies  to  be 
conducted  under  the  preliminary  permit 
would  be  $5,000. 

The  proposed  project  would  be 
located  on  lands  owned  by  the  Last 
Chance  Irrigation  Company. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Utah  Power  and  Light 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5.  A7, 
A9,  AlO,  B.  C,  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  10242-000. 

c.  Date  Filed:  January  12, 1987. 

d.  Applicant:  Marsh  Valley 
Hydroelectric  Company. 

e.  Name  of  Project:  Marsh  Valley 
Diversion. 

f.  Location:  On  Portneuf  River  in 
Bannock  County,  Idaho  near  the  town  of 
Lava  Hot  Springs.  T.9S..  R.37E..  sec.  21 
and  sec.  22,  W  Vt. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(rJ. 

h.  Contact  Person:  Mr.  Jordan  Walker, 
or  Mr.  Mike  Graham.  P.O.  Box  N.  Manti, 
Utah  84642  (801)  835-0202. 

i.  Comment  Date:  May  8, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
21-foot-high  Portneuf-Marsh  Valley 
Canal  dam  at  elevation  4,906  feet;  (2)  the 
existing  10-foot-wide,  5-foot-deep 
Portneuf-Marsh  Valley  canal  to  be 
gated;  (3)  a  60-inch-diameter,  500-foot- 
long  buried  penstock:  (4)  a  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  1,000  kW, 
producing  approximately  4.000.000  kWh 
of  energy  annually;  and  (5)  an  existing 
3,000-foot-long,  2.5-kV  Utah  Power  and 
Light  Company's  transmission  line.  No 
access  road  will  be  needed  to  conduct 
the  studies.  The  Apphcant  estimates 
that  the  cost  of  the  studies  to  be 
conducted  under  the  preliminary  permit 
would  be  $5,000. 

The  proposed  project  would  be 
located  on  lands  owned  by  the  Marsh 
Valley  Irrigation  District  and  private 
parties. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Utah  Power  and  Light 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B.  C.  and  D2. 

6  a.  Type  of  Application:  PreUminary 
Permit. 

b.  Project  No.:  10245-000. 

c.  Date  Filed:  January  12, 1987. 

d.  Applicant:  Grace  Dam 
Hydroelectric  Company. 

e.  Name  of  Project:  Grace  Dam 
Diversion. 

f.  Location:  On  Bear  River  in  Caribou 
County,  Idaho  near  the  town  of  Grace. 
T.IOS..  R.40E..  section  1.  NE  V*. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-625(r). 

h.  Contact  Person: 

Mr.  Jordan  R.  Walker.  P.O.  Box  N. 
Manti,  UT  84642.  (801)  835-0202. 

Mr.  Mike  Graham.  P.O.  Box  N,  Manti. 
UT.  84602,  (801)  835-0202. 

i.  Comment  Date:  May  11, 1987. 

j.  Description  of  Project;  The  proposed 
project  would  consist  of:  (1)  An  existing 
35-foot-high  concrete  dam.  owned  by 
Utah  Power  and  Light  Company  at  an 
elevation  of  5.553  feet;  (2)  an  8-foat- 
diameter,  50-foot-long  buried  penstock; 
(3)  a  powerhouse  containing  three 
generating  units  with  an  installed 
capacity  of  2,000  kW.  producing 
approximately  8.760.000  kWh  of  energy 
annually:  and  (4J  an  existing  3.000-foot- 
long.  2.5-kV  Utah  Power  and  Light 
Company  transmission  line.  No  access 
road  will  be  needed  to  conduct  the 


studies.  The  applicant  estimates  that  the 
coal  of  the  studies  to  be  conducted 
under  the  preliminary  permit  would  be 
$5,000. 

The  proposed  project  will  be  located 
on  lands  owned  by  Utah  Power  and 
Light  Company. 

k.  Piupose  of  Project:  Project  power 
will  be  sold  to  Utah  Power  and  Light 
Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  AlO,  B.  C.  D2. 

7  a.  Type  of  AppHcation:  Preliminary 
Permit. 

b.  Project  No.:  10255-000. 

a  Date  Filed:  January  20. 1987. 

d.  Applicant:  Alternative  Energy 
Management,  Inc. 

e.  Name  of  Project:  Perry  Hydro 
Project. 

f.  Location:  On  the  Delaware  River 
near  Topeka,  Jefferson  County,  Kansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  L.  Joe  Hamman, 
AEM,  Inc.,  P.O.  Box  67151.  Topeka.  KS 
66667.  913-272-2870. 

i.  Comment  Date:  May  11. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers  Perry  Dam  and  Lake, 
and  would  consist  of:  (1)  A  new  325- 
foa<-long  steel  penstock  approximately 
22.5  feet  in  diameter  (2)  a  new 
powerhouse  located  adjacent  to  and 
along  the  south  side  of  the  existing 
stiUing  basin  and  housing  a  single  5000- 
kW  generator;  (3)  a  proposed  8-mile- 
loqg,  34.5-kV  transmission  line;  and  (4] 
appurtenant  facilities.  Applicant 
estimates  the  average  annual  generation 
would  be  14.500  MWh.  All  energy 
produced  would  be  sold  to  a  local  utility 
cotipany.  Applicant  estimates  that  the 
cost  of  the  work  under  the  terns  of  the 
preliminary  permit  would  be  $100,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B.  C  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10319-000. 

e.  Date  Filed:  February  10, 1987. 

d.  Applicant:  Barr  Engineering 
Company. 

e.  Name  of  Project:  Kettle  River  Dam 
Hydroelectric  Project 

f.  Location;  On  the  Kettle  River  in  Pine 
County.  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  VS.C.  791(a)-825{r). 

h.  Contact  Person:  John  Dickson,  Barr 
Engineering  Company,  7803  Glenroy 
Roai  Minneapolis,  MN  55435,  (612)  830- 
0565. 
i.  Comment  Date:  May  8, 1987 
j.  Description  of  Project  The  apphcant 
proposes  to  utilize  an  existing  dam 


owned  by  the  Minnesota  Department  of 
Natural  Resources.  The  proposed  project 
would  consist  of:  (1)  An  approximately 
900-foot-long  dam  whose  components 
consist  of  two  earth  embankments,  a 
sandstone  masonry  spillway,  and  a 
concrete  and  masonry  powerhouse 
containing  two  generating  units  rated  at 
187  kW  and  345  kW.  respectively.  The 
applicaat  proposes  to  refurbish  the 
generating  units  and  rehabilitate  the 
powerhouse;  (2)  an  existing  reservoir 
with  a  surface  area  of  30  acres  and  a 
storage  capacity  of  230  acre-feet  at 
powerpool  elevation  of  955.3  feet  NGVD; 
(3)  an  existing  390-foot-long  tailrace:  (4) 
a  proposed  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  is 
3.200.000  kWh.  Applicant  estimates  that 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  would  be  $10,000. 

k.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  sold  to  either  the 
Minnesota  Light  and  Power  Company  or 
the  United  Power  Association. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.  C,  and  D2. 

Standard  Paragraphs 

A3.  Development  Application 

Any  qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Derelopment  Application 

Public  notice  of  the  filing  of  the  initial 
development  applicaiton.  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications, 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit 

Anyone  desiring  to  file  a  competing 
applicaiton  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
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of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36 
(1985)).  Submission  of  a  timely  notice  of 
intent  allows  an  interested  person  to  file 
the  competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  appUcation  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit 

Public  notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  and  development 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application,  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application,  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminarj'  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications  may 
be  filed  in  response  to  this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (10  and  (9) 
and  4.36. 

A9.  Notice  of  Intent 

.     A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  include  an  unequivocal 
statement  of  intent  to  submit,  if  such  an 
application  may  be  filed,  either  (1)  a 
preliminary  permit  application  or  (2)  a 
development  application  (specify  which 
type  of  application),  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 


AlO.  Proposed  Scope  of  Studies  Under 
Permit 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The  term  of 
the  proposed  preliminary  permit  would 
be  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project, 

B.  Comments.  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.211,  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

C.  Filing  and  Ser\'ice  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTTS", 
•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION".  "COMPETING 
APPUCATION",  "PROTEST"  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments 

States,  agencies  established  pursuant 
to  federal  law  that  have  the  authority  to 


prepare  a  comprehensive  plan  for 
improving,  developing,  and  conserving  a 
waterway  affected  by  the  project. 
Federal  and  State  agencies  exercising 
administration  over  fish  and  wildlife, 
fiood  control,  navigation,  irrigation, 
recreation,  cultural  and  other  relevant 
resources  of  the  State  in  which  the 
project  is  located,  and  affected  Indian 
tribes  are  requested  to  provide 
comments  and  recommendations  for 
terms  and  conditions  pursuant  to  the 
Federal  Power  Act  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986,  the  Fish  and  Wildlife  Coordination 
Act,  the  Endangered  Species  Act,  the 
National  Historic  Preservation  Act,  the 
Historical  and  Archeological 
Preservation  Act,  the  National 
Environmental  Policy  Act,  Pub.  L.  88-29, 
and  other  applicable  statutes. 
Recommended  terms  and  conditions 
must  be  based  on  supporting  technical 
data  filed  with  the  Commission  along 
with  the  recommendations,  in  order  to 
comply  with  the  requirement  in  section 
313(b)  of  the  Federal  Power  Act,  16 
U.S.C.  825/  (b),  that  Commission  findings 
as  to  facts  must  be  supported  by 
substantial  evidence. 

All  other  Federal,  State,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments 

Federal.  State,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  (A  copy  of  the 
application  may  be  obtained  by 
agencies  directly  from  the  Applicant.)  If 
an  agency  does  not  file  comments  within 
the  time  specified  for  filing  comments,  it 
will  be  presumed  to  have  no  comments. 
One  copy  of  an  agency's  comments  must 
also  be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  408  of  the 
Energy  Security  Act  of  1980,  to  file 
within  60  days  from  the  date  of  issuance 
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of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terras  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
if  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  30  of  the 
Federal  Power  Act,  to  file  within  45  days 
from  the  date  of  issuance  of  this  notice 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources 
or  to  otherwise  carry  out  the  provisions 
of  the  Fish  and  Wildlife  Coordination 
Act.  General  comments  concerning  the 
project  and  its  resources  are  requested; 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  clearly  identified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  within  this 
time  period,  that  agency  will  be 
presumed  to  have  none.  Other  Federal, 
State,  and  local  agencies  are  requested 
to  provide  any  comments  they  may  have 
in  accordance  with  their  duties  and 
responsibilities.  No  other  formal 
requests  for  comments  will  be  made. 
Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  April  6. 1987. 
Lois  D.  Cashell, 
Acting  Secretary. 

|FR  Doc.  87-7947  Filed  4-&-87:  8:4t  am] 
BILLING  CODE  6717-01-M 


[Docket  Nos.  ER87-356-000,  et  al.] 

Tampa  Electric  Co.  et  al.;  Electric  Rate 
And  Corporate  Regulation  FiUnos 

April  2, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Co. 

[Docket  No.  ER87-356-000] 

Take  notice  that  on  March  30, 1987, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
Agreement  for  Interchange  Service 
between  Tampa  Electric  and  the  Utility 
Boatd  of  the  City  of  Key  West,  Florida 
(Key  West).  The  Agreement  was 
supplemented  with  Service  Schedules  A, 
B,  C,  D, ).  and  X,  providing  for 
emergency,  scheduled,  (short-term) 
economy,  long-term,  negotiated,  and 
extended  economy  interchange  service, 
respectively. 

Tampa  Electric  proposes  an  effective 
date  of  April  1, 1987,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Key  West  and  the  Florida  Public 
Service  Commission. 

2.  Southern  California  Edison  Co. 

[Docket  No.  ER87-351-0001 

Take  notice  that,  on  March  27, 1987. 
Southern  California  Edison  Company 
("Edison")  tendered  for  filing  Agreement 
No.  1  to  the  Edison-Azusa  Interruptible 
Transmission  Service  Agreement 
["Amendment ')  designated  Rate 
Schedule  FERC  No.  160,  which  has  been 
executed  by  Edison  and  the  City  of 
Azusa,  California  ("Azusa"): 

Amendment  No.  1  to  the  Edison-Azusa 
Interruptible  Transmission  Service 
Agreement 

The  Amendment  provides  for  an 
additional  interruptible  transmission 
service  Point  of  Receipt  at  Edison's 
Vincent  Substation  500  kV  bus. 

The  Amendment  is  proposed  to 
beOome  effective  when  executed  by  the 
Parties  and  accepted  for  filing  by  the 
Commission. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Azusa. 

Comment  date:  April  16, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  American  Electric  Power  Service 
Corp. 

[Docket  No.  ER87-355-OOOJ 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
March  3a  1987,  tendered  for  filing  on 


behalf  of  its  affiliates,  Appalachian 
Power  Company,  Indiana  &  Michigan 
Electric  Company,  and  Ohio  Power 
Company,  which  are  all  AEP  affiliated 
operating  subsidiaries  (and  are 
sometimes  collectively  referred  to  as  the 
AEP  Parties)  revisions  to  the  AEP 
Parties'  Emergency,  Economy,  and  Non- 
Displacement  Energy  rates.  The  AEP 
Parties  have  increased  their  Emergency 
Energy  and  Non-Displacement  Power 
and  Energy  Transmission  demand  rates 
and  the  minimum  Economy  Energy 
transmission  demand  rate  to  a  cost- 
supported  rate  of  5.75  mills  per  kilowatt 
reserved  per  hour.  AEP  has  requested  an 
effective  date  of  March  16, 1987. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Indiana,  Michigan  Pubbc  Service 
Commission,  Pubhc  Utilities 
Commission  of  Ohio,  State  Corporation 
Commission  of  Virginia.  Public  Service 
Commission  of  West  Virginia  and  the 
appropriate  utilities  interconnected  with 
the  AEP  Parties. 

Comment  date:  April  16, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Co. 

[Docket  No.  ER87-345-000] 

Take  notice  that  on  March  26, 1987, 
Boston  Edison  Company  ("Boston  | 

Edison")  of  Boston,  Massachusetts, 
tendered  for  filing  a  proposed  rate 
schedule  to  memorialize  a  transmission 
transaction  involving  itself  and  Down 
East  Peat,  L.P.  ("DPLP").  Boston  Edison 
will  purchase  power  for  DPLP,  a  QF,  and 
will  make  transmission  payments  to  two 
of  the  utilities,  Bangor  Hydro-Electric 
Company  ("Bangor  Hydro")  and  New 
England  Power  Company  ("NEP"),  who 
are  transmitting  the  power  from  the 
DPLP  generating  facility  in  the  State  of 
Maine  to  the  Boston  Edison  system.  The 
transmission  arrangement  which  is  the 
subject  of  Boston  Edison's  rate  filing 
involves  DPLPs  reimbursement  to 
Boston  Edison  for  the  direct  and  indirect 
costs  related  to  the  Bangor  Hydro  and 
NEP  transmission  service. 

Boston  Edison  states  that  DPLP's 
generating  unit  is  expected  to  enter 
service  in  1990,  but  that  required 
regulatory  approvals  should  be  obtained 
at  the  present  time  to  facilitate  DPUP's 
financing  of  the  generating  project. 
Boston  Edison  has  asked  the 
Commission  to  issue  an  order  within 
sixty  days  [l]  accepting  the  rate  filing 
and  (2)  allowing  the  rate  schedule  to 
become  effective  on  the  commercial 
operation  date  of  the  DPLP  generating 
unit. 

Boston  Edison  states  that  it  has 
served  copies  of  this  filing  upon  DPLP 
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and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  dale:  April  16. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  American  Electric  Power  Service 
Corp. 

IDockel  No.  ER87-280-000J 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
March  27  ,  1987.  tendered  for  filing  on 
behalf  of  its  affiliates,  Appalachian 
Power  Company.  Indiana  &  Michigan 
Electric  Company,  Kentucky  Power 
Company,  Ohio  Power  Company,  and 
Wheeling  Electric  Company,  which  are 
all  AEP  affiliated  operating  subsidiaries 
(and  are  sometimes  collectivley  referred 
to  as  the  AEP  Parties),  revisions  to  the 
AEP  Parties'  Short  Term  Power  and 
Non-Displacement  Energy  rates.  The 
AEP  Parties'  Short  Term  Power  demand 
and  energy  rates  have  been  revised  to 
"up  to  "  $2.00  per  kilowatt  per  week  and 
to  "up  to  "  110%  of  the  out-of-pocket  cost 
respectivley.  In  addition,  the  AEP 
Parties'  Non-Displacement  rates  have 
been  revised  to  a  demand  rate  of  "up  to" 
25  mills  per  kilowatthour  and  an  energy 
rate  of  "up  to"  110%  of  out-of-pocket 
cost.  These  rates  have  previously  been 
filed  by  AEP  and  accepted  for  filing  by 
FERC  and  will  allow  the  AEP  Pariies  to 
charge  less  than  the  cost  supported 
charges  and  thereby  enhance  sales  and 
an  efficient  supply  of  electricity  in  a 
competitive  market.  AEP  has  requested 
an  effective  date  of  January  1, 1987. 

Copies  of  this  filing  were  served  upon 
the  Kentucky  Public  Service 
Commission.  Public  Service  Commission 
of  Indiana,  Michigan  Public  Service 
Commisson,  Public  Utilities  Commission 
of  Ohio,  State  Corporate  Commisson  of 
Virginia,  Public  Service  Commission  of 
West  Virginia  and  the  appropriate 
utilities  interconnected  with  the  AEP 
Parties. 

Comment  date:  April  16, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kansas  Gas  and  Electric  Co. 

(Docket  No.  ER87-353-0001 

Take  notice  that  Kansas  Gas  and 
Electric  Company  on  March  30. 1987, 
tendered  for  filing  a  proposed  change  in 
its  FERC  Electric  Service  Tariff  No.  93. 
The  proposed  Letter  of  Intent  specifies 
the  amount  of  transmission  capacity 
requirements  for  four  Delivery  Points  for 
the  period  from  June  1, 1987  through 
May  31. 1988. 

The  Letter  of  Intent  is  necessary 
because  KPL  has  requested  a  change  in 
the  amount  of  transmission  capacity  to 
be  reserved  for  KPL's  use  and  is 


required  by  the  terms  of  the  service 
schedule. 

Copies  of  this  filing  were  served  upon 
The  Kansas  Power  and  Light  Comapny 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  16. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


requests  waiver  of  the  Commission  s 
notice  requirements. 

Copies  of  this  filing  have  been  sent  to 
the  Public  Utility  Commission  of  Texas 
and  to  Houston  Lighting  &  Power 
Company. 

Comment  date:  April  16, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Central  Hudson  Gas  &  Electric  Corp.         9.  Consumers  Power  Co. 


(Docket  No.  ER87-267-OO0J 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (Central  Hudson) 
on  March  26, 1987  tendered  for  filing  as 
a  supplement  to  its  Rate  Schedule  FERC 
No.  22  a  letter  of  agreement  and 
notification  dated  February  9. 1987 
between  Central  Hudson  and  New  York 
State  Electric  and  Gas  Corporation. 
Central  Hudson  states  that  this  letter 
provides  for  a  decrease  in  the  monthly 
facilities  charge  from  $6,903.08  to 
$6,060.58  in  accordance  with  Article  IV.l 
of  its  Rate  Schedule  FERC  No.  22.  an 
increase  in  the  monthly  Tranmsission 
Charge  from  $5,675.81  to  $6,036.82  in 
accordance  with  Articles  V  and  VI  of  its 
Rate  Schedule  FERC  No.  22  and  an 
increase  in  the  annual  Operation  and 
Maintenance  Charge  from  $3,402.53  to 
$3,572.66  in  accordance  with  Article 
IV.2.  of  its  Rate  Schedule  FERC  No.  22. 
Central  Hudson  requests  waiver  of  the 
notice  requirement  of  Subsection  35.3  of 
the  Commissons  Regulations  to  permit 
this  proposed  increase  to  become 
effective  January  1, 1987. 

Copies  of  filing  by  Central  Hudson 
were  served  upon: 

New  York  State  Electic  and  Gas  Corp. 
4500  Vestal  Parkway,  East  Binghamlon, 
NY  13902 

Comment  date:  April  16, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Power  and  light  Co. 

Docket  No.  ER87-342-000 

Take  notice  that  on  March  25, 1987, 
Central  Power  and  Light  Company 
("CPL")  tendered  for  filing  a  revised 
annual  facilities  charge  (payable  in 
twelve  equal  monthly  installments)  for 
firm  transmission  service  to  Houston 
Lighting  &  Power  Company  ("HL&P") 
pursuant  to  the  multiyear  Transmission 
Services  Agreement  Between  CPL  and 
HL&P .  Under  the  agreement,  CPL  will 
provide  firm  transmission  service  in 
calendar  year  1987  for  300  megawatts  of 
power  and  associated  energy  purchased 
by  HL81P  from  the  City  of  Austin,  Texas 
and  for  400  megawatts  of  power  and 
associated  energy  purchased  by  HL&P 
from  City  Public  Service  of  San  Antonio, 
Texas.  CPL  has  requested  an  effective 
date  of  January  1. 1987,  and  therefore 


[Docket  No.  ER87-352-O0OJ 

Take  notice  that  Consumers  Power 
Company  ("Consumers  Power")  on 
March  30. 1987.  tendered  for  filing  a 
standard  Schedule  of  Rates  Governing 
Electric  Transmission  Service,  which  are 
proposed  to  supersede  the  rates  for 
transmission  service  contained  in 
Contract  Rate  TR,  which  were  issued 
under  authority  of  the  order  of  the 
Federal  Energy  Regulatory  Commission 
dated  June,  1985  in  Case  No.  ER85-228- 
001.  Consumers  Power  states  that  the 
superseding  Schedule  of  Rates  will 
continue  to  make  electric  transmission 
service  available  to  any  neighboring 
utility  located  in  its  service  area. 

Consumers  Power  has  also  tendered 
for  filing  addendums  containing 
superseding  transmission  service  rates 
to  be  incorporated  in  the  following 
agreements: 

1.  Coordinated  Operating  Agreement 
between  Consumers  Power  and  the 
Members  of  the  Municipal  and 
Cooperative  Pool  (MCP)— (FERC  No. 
53). 

2.  Coordinated  Operating  Agreement 
between  Consumers  Power  and  the  City 
of  Lansing— (FERC  No.  49). 

3.  Coordinated  Operating  Agreement 
between  Consumers  Power  and  the  City 
of  Holland— (FERC  No.  50). 

4.  Transmission  Service  Agreement 
between  Consumers  Power  and 
Michigan  Public  Power  Agency  (MPPA) 
dated  as  of  December  20, 1985— [FRC 
No.  60). 

The  proposed  weekly  rate  for 
transmission  service  is  $.35  per  kW  of 
billing  demand  at  130.000  volts,  and  $.46 
per  kW  of  billing  demand  at  46.000  volts. 
This  compares  to  current  TR  rates  of  $.30 
(at  138.000  volts)  and  $.40  (at  46,000  volts) 
per  kW  of  billing  demand.  The  proposed 
daily  rate  for  transmission  service  is 
$.07  per  kW  of  billing  demand  at  138.000 
volts,  and  $.09  per  kW  of  billing  demand 
at  46.000  volts.  This  compares  to  current 
TR  daily  rates  of  $.06  mills  per  kW  of 
billing  demand  (at  138.000  volts)  and 
$.08  per  kW  of  billing  demand  (at  46.000 
volts).  Consumers  Power  states  that 
superseding  transmission  rates  proposed 
to  be  incorporated  in  the  four 
agreements  described  above  are 
consistent  with  the  proposed 
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superseding  rates  for  Contract  Rate  TR. 
In  addition,  the  filings  propose  to 
increase  the  transnussion  rate  for 
Emergency  Energy  transactions  under 
the  three  coordinated  operating 
agreements  described  above  from  2.5  to 
2.9  mills  per  kilowatt  hour. 

Consumers  Power  requests  that  the 
superseding  rates  for  electric 
transmission  service  be  placed  in  effect 
on  June  1, 1987. 

A  copy  of  the  filing  was  served  upon 
the  Michigan  Public  Service  Commission 
and  the  parties  to  the  above-described 
agreements. 

Comment  date:  April  16, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consumers  Power  Co. 

IDockel  No.  ER87-354-0001 

Take  notice  that  Consumers  Power 
Company  ("Consumers")  on  March  30, 
1987  tendered  for  filing  "Consumers 
Power  Company  Service  Agreement 
Wholesale  for  Resale  Electric  Service" 
(Wholesale  Service  Agreement); 
"Transmission  Service  Agreement 
Between  Consumers  Power  Company 
and  Southeastern  Michigan  Rural 
Electric  Cooperative,  Inc." 
[Transmission  Service  Agreement):  and 
"Amendment  No.  1  to  Transmission 
Service  Agreement". 

The  Wholesale  Service  Agreement 
supercedes  and  cancels  three  earlier 
agreements  for  service  at  three  separate 
delivery  points.  The  Wholesale  Service 
Agreement  provides  for  service  to  those 
three  delivery  points  and  to  a  new  point 
of  delivery  all  in  the  same  agreement. 

The  Transmission  Service  Agreement 
and  Amendment  No.  1  thereto  provide 
for  transmission  of  up  to  6,000  kW  of 
electric  capacity  and  energy  purchased 
by  Southeastern  Michigan  Rural  Electric 
Cooperative,  Inc.  (SEMREC)  from  the 
Lansing  Board  of  Water  and  Light. 

Consumers  states  that  copies  of  the 
filing  were  served  on  Southeastern 
Michigan  Rural  Electric  Cooperative, 
Inc.  and  the  Michigan  Public  Service 
Commission. 

Comment  date:  April  16, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Delmarva  Power  &  Light  Co. 

[Docket  No.  ER87-34&-000) 

Take  notice  that  Delmarva  Power  & 
Light  Company  ("Delmarva")  on  March 
27, 1987,  tendered  for  filing  proposed 
Supplement  No.  1  to  Supplement  No.  9 
to  its  FERC  Rate  Schedule  No.  71.  This 
Supplement,  filed  at  the  request  of  the 
Easton  Utilities  Commission  and  Town 


of  Easton,  Maryland  ("Easton")  and 
with  Delmarva's  agreement,  reduces 
energy  sales  to  Easton  from  7-10  NW 
per  hour  of  energy  to  5  MW  per  hour.  In 
addition,  it  is  agreed  that  Delmarva's 
compensation  for  said  energy  will  be 
reduced  from  4.3$  per  kWhr  to  3.4$  per 
kWhr  and  that  the  "average  cost" 
calculation  used  for  the  monthly  fuel 
adjustment  be  replaced  with  one  that 
uses  "New  York  Harbor  Contract  Cargo 
Prices"  index  for  No.  6, 1%  sulfur  oil  as 
its  basis.  Copies  of  the  filing  were 
served  upon  Easton,  and  the  Maryland 
Public  Service  Commission. 

Comment  Dates:  April  16. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Delmarva  Power  &  Light  Co. 

[Docket  No.  ER87-350-000J 

Take  notice  that  Delmarva  Power  & 
Light  Company  ("Delmarva")  on  March 
27, 19B7.  tendered  for  filing  proposed 
Supplement  No.  6  to  its  FERC  Rate, 
Schedule  No.  63.  This  Supplement,  filed 
at  the  request  of  the  Town  of  Berlin, 
Maryland  ("Berlin")  increases  the 
mixiitum  level  of  parallel  generation 
under  the  provisions  of  the  Service 
Agreement  between  Delmarva  and 
Berlin  from  2800  kW  to  3600  kW.  Copies 
of  the  filing  were  served  upon  Berlin  and 
the  Maryland  Public  Service 
Commission. 

Comment  date:  April  16. 1987,  in 
accordance  with  Strandard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  Tiled  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Pluml>, 
Secretary. 
[FR  Doc.  87-7946  Filed  4-6-B7:  8:46  am] 

BILUNG  CODE  e717-01-M 


[Proiect  No.  3033-004] 

Arkansas  Electric  Cooperative 
Corporation,  et  al;  AppHcation  for 
Transfer  of  License  (MaK>r) 

April  7. 1987. 

Take  notice  that  Arkansas  Electric 
Cooperative  Corporation  (AECC), 
Riceland  Electric  Cooperative.  Inc.,  and 
C&L  Electric  Cooperative  Corporation, 
licensee  for  Lock  and  Dam  No.  2  Project, 
have  requested  that  AECC  be  made  the 
sole  hcensee  for  Project  No.  3033.  The 
license  was  issued  on  August  10, 1983, 
and  would  expire  on  August  1,  2033.  The 
project  is  located  on  the  Arkansas  River 
in  Desha  and  Arkansas  Counties, 
Arkansas,  and  is  currently  under 
construction. 

Correspondence  with  the  applicants 
should  be  directed  to:  Robert  M.  Lyford, 
Staff  Attorney,  Arkansas  Electric 
Cooperative  Corporation,  P.O.  Box  9469, 
Little  Rock,  Arkansas  72219.  Fred 
Carlisle,  Manager.  Riceland  Electric 
Cooperative,  Inc.,  P.O.  Box  906. 
Stuttgart.  Arkansas  72160.  and  W.H. 
Frizzell,  Manager,  C&L  Electric 
Cooperative  Corporation,  P.O.  Drawer  9, 
Star  City,  Arkansas  71667.  ; 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214,  18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  motions  to  intervene  must  be 
filed  on  or  before  May  18. 1987. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  l>ear  in  all 
capital  letters  the  title  "COMMENTS". 
"PROTEST".  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to;  Fred  E. 
Springer,  Director,  Division  of  Project 
Management,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  Room  208  RB  at  the  above 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
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representative  of  the  applicant  specified 

in  the  second  paragraph  of  this  notice. 

Lois  O.  Cashell. 

Acting  Secretary. 

IFR  Doc.  87-7950  Filed  4-*-87;  8:45  am| 

BILLIMG  CODE  6717-01-M 


(ProlM:t  No.  3034-004] 


Arkansas  Electric  Cooperative 
Cofporation,  et  al.;  Application  for 
Transfer  of  License  (iMajor) 

April  7, 1987. 

Take  notice  that  Arkansas  Electric 
Cooperative  Corporation  (AECC), 
Riceland  Electric  Cooperative.  Inc..  and 
C&L  Electric  Cooperative  Corporation, 
licensee  for  Lock  and  Dam  No.  3  Project 
have  requested  that  AECC  be  made  the 
sole  licensee  for  Project  No.  3034.  The 
license  was  issued  on  August  10, 1983. 
and  would  expire  on  August  1,  2033.  The 
project  is  located  on  the  Arkansas  River 
in  Jefferson  and  Lincoln  Counties, 
Arkansas,  and  is  currently  under 
construction. 

Correspondence  with  the  applicants 
should  be  directed  to:  Robert  M.  Lyford, 
Staff  Attorney.  Arkansas  Electric 
Cooperative  Corporation,  P.O.  Box  9469, 
Little  Rock.  Arkansas  72219,  Fred 
Carlisle,  Manager,  Riceland  Electric 
Cooperative,  Inc.,  P.O.  Box  906, 
Stuttgart,  Arkansas  72160,  and  W.  H. 
Frizzell,  Manager,  C&L  Electric 
Cooperative  Corporation,  P.O.  Drawer  9, 
Star  City,  Arkansas  71667. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214. 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  motions  to  intervene  must  be 
filed  on  or  before  May  22, 1987. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS ". 
"PROTEST.  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Director,  Division  of  Project 


Management,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208  RE  at  the  above 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  second  paragraph  of  this  notice. 
Lois  D.  Cashell, 
Acting  Secretary 
(FR  Doc.  87-7951  Filed  4-8-87;  8:45  am| 

BILUNG  CODE  Sm-OI-M 


(Project  No.  3044-004) 

Arkansas  Electric  Cooperative  Corp. 
and  Arkansas  Valley  Electric 
Cooperative  Corp.;  Application  for 
Transfer  of  License  (Major) 

April  7, 1987. 

Take  notice  that  Arkansas  Electric 
Cooperative  Corporation  (AECC).  and 
Arkansas  Valley  Electric  Cooperative 
Corporation  (AVECC),  licensee  for  Lock 
and  Dam  No.  9  Hydropower  Project, 
have  requested  that  AECC  be  made  the 
sole  licensee  for  Project  No.  3044.  The 
license  was  issued  on  July  20, 1983,  and 
the  project  is  currently  under 
construction.  The  project  is  located  on 
the  Arkansas  River  in  Pope  and  Conway 
Counties.  Arkansas. 

Correspondence  with  the  applicants 
should  be  directed  to:  Robert  M.  Lyford. 
Staff  Attorney,  Arkansas  Electric 
Cooperative  Corporation.  P.O.  Box  9469. 
Little  Rock,  Arkansas  72219  and  Robert 
Agee,  Manager.  Arkansas  Valley 
Electric  Cooperative  Corporation,  P.O. 
Box  47,  Ozark.  Arkansas  72949. 

Comments,  Protests,  or  Motions  to 
Inten'ene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214. 18  CFR  385.211  or 
385.214.  47  FR  19025-28  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  motions  to  intervene  must  be 
filed  on  or  before  May  15, 1987. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
•PROTEST  ",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
ihe  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Conwnission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 


additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Director.  Division  of  Project 
Management.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  208  RB  at  the  above 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  second  paragraph  of  this  notice. 
Lois  D.  Cashell 
Acting  Secretary. 
[FR  Doc.  87-7952  RIed  4-8-87:  8:45  ain| 
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1  Docket  Nos.  CP87-272-O00,  et  al.| 

Norttiwest  Pipeline  Corporation,  et  aL; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

1  Docket  No.  CP87-272-000| 
April  2, 1987. 

Take  notice  that  on  March  27, 1987. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Wav.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP87-272-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate  a 
mainline  tap  and  appurtenant  facilities 
necessary  to  tie  its  Moxa-Opal  supply 
lateral  to  its  mainline  at  a  point  south  of 
its  Muddy  Creek  Compressor  Station, 
and  the  fiexibile  operation  of  its  existing 
Moxa-Opal  supply  lateral  and  the 
downstream  terminus  of  its  existing 
Moxa  supply  trunk  either  as  gas 
transmission  facilities  or  as  system 
supply  gas  facilities;  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  in  1978.  Northwest 
constructed  a  12-inch  supply  pipeline 
(Moxa  Trunk)  to  connect  the  Moxa  Arch 
field  to  its  mainline.  During  1986. 
Northwest  constructed  a  16-mile,  16-inch 
supply  lateral  (Moxa-Opal  Lateral)  to 
connect  the  Moxa  Trunk  to  its  Opal 
Liquids  Extraction  Plant.  It  is  further 
stated  the  Moxa-Opal  lateral  was 
designed  to  transport  natural  gas  and 
associated  liquids  from  the  Moxa  Arch 
gathering  system  to  the  Opal  plant  to 
provide  the  most  effective  processing  of 
the  raw  gas  being  produced  from  the 
Moxa  Arch. 

Northwest  avers  due  to  the  proximity 
of  the  Moxa-Opal  lateral  to  its  22-inch 
Ignacio-Sumas  mainline.  Northwest  has 
determined  that,  with  only  minor  facility 
modifications,  it  could  utilize  the  Moxa- 
Opal  lateral  as  a  partial  mainline  loop, 
occasionally,  to  help  alleviate  the 
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capacity  constraint  for  volumes  flowing 
south  from  Muddy  Creek.  Northwest 
estimates  that  such  utilization  would 
provide  an  additional  approximately  28 
MMcf/d  of  throughput  on  its  mainline 
from  Muddy  Creek  to  Green  River,  and 
that  this  additional  capacity  would  be 
available  only  on  an  intemiptible  basis 
since  it  would  be  contingent  upon 
Northwest's  ability  to  forego,  from  time 
to  time,  the  use  of  the  Moxa-Opal  lateral 
as  a  system  supply  lateral. 

Northwest  requests  certificate 
authorization  for  the  construction  and 
operation  of  one  12-inch  mainline  tap 
and  approximately  30  feet  of  12-inch 
pipeline  to  connect  its  22-inch  mainline 
with  the  Moxa-Opal  supply  lateral. 
Northwest  states  the  proposed  tap 
would  be  located  south  of  the  Muddy 
Creek  Compressor  Station  in  Lincoln 
County,  Wyoming.  Northwest  further 
states  all  of  the  proposed  facilities 
would  be  located  on  existing  right-of- 
way  owned  by  Northwest  and,  other  thn 
disturbing  the  local  pipeline  cover,  the 
proposed  construction  would  have  an 
insignificant  environmental  impact.  The 
estimated  cost  of  the  subject  facilities  is 
approximately  $99,700. 

Northwest  also  requests  that  the 
Commission  authorize  the  operation  of 
the  Moxa-Opal  supply  lateral  and  the 
terminus  of  the  Moxa  Trunk  as 
transmission  facilities,  when  not 
required  to  operate  in  their  primary 
mode  as  gas  supply  facilities.  Northwest 
would  utilize  the  proposed 
interconnection  to  the  mainline,  the 
Moxa-Opal  Lateral,  and  the  terminus  of 
the  Moxa  Trunk  as  a  15-miie  loop  of  its 
mainline. 

Comment  date:  April  20, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  K  N  Energy.  Inc. 

[Docket  No.  CP87-261-0001 
April  3, 1987. 

Take  notice  that  on  March  24, 1987,  K 
N  Energy,  Inc.  (K  N).  P.O.  Box  15265, 
Lakewood,  Colorado.  80215.  filed  in 
Docket  No.  CP87-261-000  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  thereunder 
requesting  authority  to  construct, 
operate  and  abandon  certain  pipeline 
and  compression  facilities  all  as  more 
fully  set  forth  in  the  application  on  file 
at  the  Commission  and  open  for  public 
inspection. 
More  specifically.  K  N  proposes  to: 
(1)  Abandon  21.3  miles  of  4-inch  and 
4 '/4-inch  pipeline  and  3'A-inch  loop 
segments  from  Buckboard  Junction  to 
near  Otis,  Colorado  and  replace  with  6- 
inch  pipeline; 
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(2)  Abandon  2.4  miles  of  4-inch 
pip^ine  near  Springdale  Storage  Field  in 
Colorado  and  replace  with  6-inch 
pipeline; 

(3)  Abandon  3.8  miles  of  1  'A-inch 
pipeline  near  Pleasanton,  Nebraska  and 
replace  with  2-inch  pipeline; 

(4)  Abandon  5.6  miles  of 
predominantly  6-inch  pipeline  near 
Nelson,  Nebraska  and  replace  with  4- 
inch  pipeline; 

(5)  Abandon  1.2  miles  of  l'^-inch 
pipeline  near  Speed.  Kansas  and  replace 
with  2-inch  pipeline;  and 

(6)  Retire  three  (3)  125  horsepower 
reciprocating  compressor  units  and 
ancillary  equipment  located  at 
Northport.  Nebraska  Compressor 
StaSon. 

K  N  states  that  the  estimated  total 
cost  of  these  projects  would  be 
approximately  $1,564  million.  K  N 
further  states  that  the  facilities 
abandonment,  construction  and 
operation  sought  herein  are  independent 
of  one  another  and  are  needed  in  order 
to  maintain  reliable  service,  to  alleviate 
potential  safety  problems,  to  remove 
localized  capacity  constraints,  and  to 
enhance  operating  flexibility  and 
efficiency.  Finally,  K  N  advises  that  no 
new  markets  are  proposed  and  that  the 
proposal  would  not  significantly  affect 
the  operation  of  its  transmission  system. 

Comment  date:  April  24, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  die  end  of  this  notice. 

3.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  Nk).  CP87-28Z-0001 
April  3. 1987. 

Take  notice  that  on  March  25, 1987, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP87- 
262-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act.  for 
an  order  permitting  and  approving 
abandonment  of  the  Taloga  Compressor 
Station  (Taloga)  and  related  facilities  in 
Morton  County,  Kansas,  all  as  more 
fuUy  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  submits  that  the 
abandonment  of  the  facilities  proposed 
by  this  application  are  in  the  public 
interest  due  to  depletion  of  gas  supplies 
in  the  area  and  the  decline  of 
anticipated  future  gas  production  which 
would  require  that  the  station  be  in 
place.  The  facilities  Taloga  proposes  to 
abandon  consist  of  three  compressor 
units  totaling  approximately  2.200 
horsepower,  buildings,  and  related 
facilities.  Panhandle  indicates  that  the 
abandonment  would  also  result  in 


reduced  operating  expenditures  for 
labor  and  equipment  maintenance. 
Taloga  will  be  abandoned  in  place  at  an 
estimated  cost  of  $30,000.  upon  receipt 
of  appropriate  abandonment  authority 
from  the  Commission,  it  is  stated. 
Panhandle  further  states  the  Elkhart 
Station  can  compress  production  from      i 
the  vicinity  of  Taloga  efficiently  and         | 
economically. 

Comment  date:  April  24. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  rf  o.  CP87-253-00O1  j 

April  3. 1987. 

Take  notice  that  on  March  16. 1987. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200. 
304  East  Rosser  Avenue,  Bismarck. 
North  Dakota  58501,  filed  in  Docket  No. 
CP87-253-000,  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
authorization  for  a  one-time  accounting 
balance  of  non-redelivered  exchange 
volumes  between  Williston  Basin  and  K 
N  Energy,  Inc.  (K  N),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection.  I 

WiUiston  Basin  states  that  gas 
exchange  agreements  (Fremont  County 
Exchange)  dated  October  20. 1965,  and 
February  5, 1971,  with  K  N  have  been 
operated  as  non-jurisdictional  field 
exchanges.  Williston  Basin  states  that 
due  to  die  loss  of  all  of  Williston  Basin's 
gas  sources  connected  to  K  N's 
gathering  system  and  the  continued 
delivery  of  K  N's  gas  into  Williston 
Basin's  gathering  system,  the  exchange 
agreements  have  become  a 
transportation  service  on  Williston 
Basin's  part  with  redelivery  of  K  N's  gas 
at  the  interconnection  of  the  two  parties 
natural  gas  transmission  pipelines  near 
the  Riverton  Dome  Plant  in  Fremont 
County.  Wyoming.  Williston  Basin 
further  states  that  authority  for  this 
transportation  service  was  granted  in 
Docket  No.  CP85-534-000. 

Williston  Basin  states  that  a  second 
gas  exchange  agreement  with  K  N 
(Madden  Field  Exchange)  dated  March 
31, 1978,  is  operated  as  a  non- 
jurisdictional  field  exchange  in  the 
Madden  Field  located  in  Fremont  and 
Natrona  Counties,  Wyoming. 

Williston  Basin  further  states  that 
because  of  past  facility  limitations,  an 
out-of-balance  has  occurred  in  the 
exchange  agreements,  but  in  opposite 
directions.  It  is  explained  that  to 
facilitate  the  expeditious  and  equitable 
solution  to  the  existing  imbalances  of 
the  Fremont  County  Agreement  and  the 
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Madden  Agreement,  Williston  Basin 
requests  authority  for  a  one-time 
accounting  balance  of  equivalent 
volumes  with  K  N  under  these 
exchanges.  Subsequent  to  this 
balancing.  Williston  Basin  states  that  it 
would  be  able  to  maintain  these 
exchanges  in  balance  independently. 

It  is  stated  that  no  additional  facilities 
are  proposed  by  this  application. 

Comment  date:  April  24. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  apphcant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-7948  Filed  4-*-87;  8:45  am] 

BILUNG  0006  6717-01-11 


(Docket  Nos.  QF84-91-004,  t  al.] 

Carolina  Cogeneration  Company,  Inc^ 
et  al^  Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

April  3. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Carolina  Cogeneration  Company,  Inc. 

[Docket  No.  QF84-91-004J 

On  March  24, 1987,  Carolina 
Cogeneration  Company,  Inc. 
(Applicant),  c/o  SJE  Investments.  1960 
Lincoln  Park  West,  Suite  2702,  Chicago. 
Illinois  60614,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Craven 
County,  North  Carolina.  The  facility  will 
consist  of  a  combustion  turbine 
generating  unit  and  a  heat  recovery 
steam  generator.  Steam  produced  from 
the  facility  will  be  used  in  an  integrated 
chemical  process  facility  to  produce 
merchant  carbon  dioxide  (COj).  The 
electric  power  production  capacity  of 
the  facility  will  be  84  MW.  The  primary 
energy  source  will  be  synthetic  fuel  gas. 
Installation  of  the  facility  is  scheduled 
to  begin  in  July  1987. 

2.  Mobil  Oil  Corporation 

(Docket  No.  QF87-335-000) 

On  March  23, 1987,  Mobil  Oil 
Corporation  (Applicant),  of  Billingsport 
Road,  Paulsboro,  New  Jersey,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  adjacent  to 
Applicant's  oil  refinery  in  Paulsboro, 
New  Jersey.  The  facility  will  consist  of 
three  combustion  turbine  generators, 
three  waste  heat  recovery  steam 
generators  (HRSG),  one  automatic 
extraction  non-condensing  steam 
turbine  generator,  and  one  non- 
condensing  steam  turbine  generator. 
Extraction  and  exhaust  steam  from  the 
steam  turbines  will  be  used  within 


Applicant's  oil  refinery.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  146  MW.  The  primary  energy 
source  will  be  natural  gas  and  refinery 
gas.  The  facility  is  scheduled  to 
commence  operation  in  the  third  quarter 
of  1989. 

3.  Tastykake.  ina 

[Docket  No.  QF87-338-000| 

On  March  26. 1987,  Tastykake,  Inc. 
(Apphcant).  of  2801  Hunting  Park 
Avenue,  Philadelphia,  Pennsylvania 
19129,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Applicant's 
bakery  on  Hunting  Park  Avenue  in 
Philadelphia,  Pennsylvania.  The  facility 
will  consist  of  a  combustion  turbine 
generator  and  a  waste  heat  recovery 
steam  generator  (HRSG).  Steam  from  the 
HRSG  will  be  utilized  by  Applicant  for 
bakery  processes  and  heating 
requirements.  The  primary  energy 
source  will  be  natural  gas,  with  oil  used 
when  natural  gas  is  not  available.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be  3.6  MW. 
Construction  of  the  facility  is  expected 
to  begin  in  August  1987. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  87-7949  Filed  4-8-87,  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-318a-4) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507ta)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Minami.  (202)  382-2712  (FTS 
382-2712)  or  Jackie  Rivers,  (202)  382- 
2740  (FTS  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  And  Radiation 

Title:  Lead  Additive  Report  for 
Refineries  and  Importers,  and  for 
Manufacturing  Facilities  or  Sites  (EPA 
ICR  «0232).  (This  is  a  revision  of  an 
existing  collection.) 

Abstract:  The  lead  phasedown 
program  was  designed  to  reduce 
adverse  health  effects  associated  with 
automotive  lead  emissions.  This 
renewal  of  the  basic  program  includes 
the  reduction  of  burden  hours  related  to 
the  phased  end  of  the  lead  banking  and 
trading  provisions.  Gasoline  importers, 
refineries,  and  lead  additive 
manufacturers  must  submit  quarterly 
reports  pertaining  to  the  inventory  and 
transfer  of  lead  additives  used  in 
gasoline.  EPA  uses  the  information  to 
identify  and  prosecute  violaters  and  to 
monitor  the  effectiveness  of  the  program 
in  achieving  its  objectives. 

Respondents:  Gasoline  importers, 
refineries,  and  lead  additive 
manufacturers. 

Estimated  Annual  Burden:  17,594 
hours. 

TitJe:  NSPS  for  Kraft  Pulp  Mills  (EPA 
ICR  #1055).  (This  is  a  revision  of  a 
currently  approved  collection.) 

Abstract:  Kraft  pulp  mills  must  notify 
EPA  of  construction;  of  each 
modification,  startup,  shutdown,  and 
malfunction;  and  of  the  results  of  each 
perfonTJance  test.  They  install,  calibrate, 
and  maintain  continuous  monitoring 
systems  to  record  opacity,  total  reduced 


sulfur  (TRS)  emissions,  temperature,  and 
(for  scrubbers)  pressure.  Also, 
respondents  record  and  maintain  (a) 
data  from  all  tests  and  the  continuous 
monitoring  system,  and  (b)  data  on  any 
startup,  shutdown,  and  malfunction  in 
the  operation  of  the  affected  facility,  its 
controls,  and  the  monitoring  systems. 
They  must  also  calculate  TRS  emissions 
daily  and  report  excess  emissions 
semiannually.  The  States  and/or  EPA 
use  the  data  to  ensure  compliance  with 
the  standards,  to  target  inspections,  and, 
when  necessary,  as  evidence  in  court. 

Respondents:  Owners  or  operators  of 
krafl  pulp  mills. 

Estimated  Annual  Burden:  13,754 
hours. 

Agency  PRA  Clearance  Requests 
Completed  by  OMB 

None  received  since  the  last  notice 
was  published. 

Comments  on  the  abstracts  in  this 
notice  may  be  sent  to: 
Patricia  Minami,  U.S.  Environmental 

Protection  Agency,  Office  of 

Standards  and  Regulations  (PM-223). 

Information  and  Regulatory  Systems 

Division.  401  M  Street.  SW.. 

Washington,  DC  20460 

and 
Nicholas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building,  (Room  3228).  726 
Jackson  Place.  NW..  Washington.  DC 
20503. 

Dated:  April  3. 1987. 
Daniel ).  Fiorino, 

Director.  Information  and  Regulatory  Systems 

Division. 

[FR  Doc.  87-7834  Filed  4-8-«7;  8.45  am) 

BILUMG  COOC  SSeO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(File  Nos.  BP-860109AC  and  BP-860331AD; 
MM  Docket  No.  87-«0] 

Applications  for  Consolidated  Hearing; 
RIchford  Communications  Co.  and 
James  RIchford 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


AplXtcanI  City,  and  SIsM 

File  No. 

MM 

Docket 
No. 

A.  RicWonJ    Conmunica- 
llqns  Conipany,   Bango*' 
ME. 

B.  J«n<e«     E.     RIcMonl. 
Olooo.  ME. 

BP»-«60109/W; 

BP-«60331AO _. 

87-60 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have    . 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings,  are  set  forth  below. 
The  text  of  each  of  these  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  cooresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  heading:  Applicont(s) 

1.  Contingent-Comparative All  Applicants. 

2.  307(b)..„ All  Applicants. 

3.  Ultimate All  Applicants. 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an  ■ 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription    . 
Services.  Inc..  2100  M  Street.  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 

Larry  D.  Eads, 

Chief,  Audio  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  87-7905  Filed  4-8-87;  8:45  am) 

BUXINO  COOC  <71>-<>1-« 


Information  Collection  Requirements 
Approval  by  Office  of  Management 
and  Budget 

March  31. 1987. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Managment  and  Budget 
under  the  Paperword  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz.  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMB  No.:  3060-0099 

Title:  Annual  Report  Form  M  (Telephone 

Companies) 
Form  No.:  FCC  Form  M 

The  approval  on  Form  M  has  been 
extended  through  3/31/90.  The  current 
edition  with  an  expiration  date  of  3/31/ 
87  will  remain  in  use  until  updated 
forms  are  available. 
OMB  No.:  3060-0105 
title:  Common  Carrier  and  Satellite 

Radio  Licensee  Qualification  Report 


Form  No.:  FCC  430 

The  approval  on  form  FCC  430  has 
been  extended  through  3/31/90.  The 
November  1984  edition  with  an 
expiration  date  3/31/87  will  remain  in 
use  until  updated  forms  are  available. 
OMB  No.:  3060-0113 
Title:  Equal  Employment  Opportunity 

Program— 10  Point  Model  Program 

and  Guidelines 
Form  No.:  FCC  396 

The  Approval  on  form  FCC  396  has 
been  extended  through  7/31/87.  The 
May  1986  edition  with  a  previous 
expiration  date  of  1/31/87  will  remain  in 
use  until  7/31/87. 
OMB  No.:  3060-0120 
Title:  Equal  Employment  Opportunity 

Program — 5  Point  Model  Program  and 

Guidelines 
Form  No.:  FCC  396-A 

The  approval  on  form  FCC  396-A  has 
been  exteneded  through  7/31/87.  The 
January  1984  edition  with  a  previous 
expiration  date  of  1/31/87  will  remain  in 
use  until  7/31/87. 
Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 
fFR  Doc.  87-7900  Filed  4-8-87:  8:45  am] 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  1, 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street 
NW,  Suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  Number:  None 

Title:  Section  15.312(c),  Authorization 

required  (on-site  verification  of  field 

disturbance  sensors] 
Action:  New  collection 
Respondents:  Manufacturers  of 

perimeter  protection  systems 

operating  in  the  bands  54-72  or  76-88 

MHz 


Frequency  of  Response:  Recordkeeping 
requirement  on  occasion 

Estimated  Annual  Burden:  200 
Recordkeepers;  3,600  Hours 

Needs  and  Uses:  Field  disturbance 
sensors  operating  in  the  low  VHF 
region  of  the  spectrum  have  the 
potential  to  cause  interference  to 
television  broadcasting  and  other 
radiocommunication  signals.  To 
prevent  interference  the  Commission 
is  requiring  manufacturers  of 
perimeter  protection  systems  to  test 
each  system  upon  installation  to 
ensure  that  technical  standards 
continue  to  be  met  at  the  installation 
site.  The  manufacturers  must  maintain 
hsts  of  all  installations  and  records  of 
measurments  taken  for  each 
installation.  This  information  must  be 
made  available  to  the  Commission 
upon  request. 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

(FR  Doa  87-7901  Filed  4-8-87;  8:45  am] 

BtLUNQ  CODE  8712-01-N 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

March  30. 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.  Suite  140,  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden. 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget,  Room  3235 
NEOB.  Washington  DC  20503.  (202)  395- 
4814. 

OMB  No.:  3060-0245. 

Title:  Section  74.537,  Temporary 
Authorizations. 

Action:  Elxtension. 

Respondents:  Licenses  of  aural 
broadcast  studio  transmitter  link 
(STL)  of  intercity  relay  station. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  50  Responses: 
200  Hours. 

Needs  and  Uses:  Section  74.537  requires 
licensees  of  aural  broadcast  studio 
transmitter  link  (STL)  or  intercity 
relay  station  to  file  an  informal 


request  for  special  temporary 
authorization  for  operations  of  a 
temporary  nature.  Data  is  used  by 
FCC  staff  to  insure  that  temporary 
operation  will  not  cause  interference 
to  existing  stations. 

Federal  Communications  Commission. 

William ).  Tricarico. 

Secretary. 

[FR  Doc  87-7902  filed  4-8-87:  8:45  am) 

BHJJNG  CODE  e712-01-M 


[FCC  87-35] 

Privatization  of  Special  Call  Sign 
System  For  Amateur  Stations; 
Pleading  Cycle  Established  In  PRB-3; 
Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  regarding  privatization 
of  special  call  sign  system;  correction. 

summary:  On  February  12, 1987.  the 
Commission  published  a  Notice 
regarding  privatization  of  special  call 
sign  system  for  Amateur  Stations  (52  FR 
4530).  Inadvertently,  page  two  of  that 
document  was  omitted.  For  the 
convenience  of  the  reader,  the  entire 
text  of  that  Notice  is  set  forth  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  DePont.  (202)  632-4964. 
William  |.  Tricarico, 
Secretary. 
February  3. 1987. 

By  letter  of  June  17, 1986,  the 
American  Radio  Relay  League.  Inc. 
expressed  an  interest  in  finding  a  way 
by  which  requests  for  specific  call  signs 
for  amateur  stations  can  be  honored 
through  a  system  administered  in  the 
private  sector.  Callbook  Magazine. 
Gordon  Girton  and  Central  Alabama 
VEC  have  also  expressed  an  interest  in 
such  a  system.  The  FCC  favors  the 
implementation  of  such  a  system  if  it 
can  be  accomplished  with  no  additional 
cost  or  workload  to  the  FCC.  The 
purpose  of  this  Public  Notice  is  to  solicit 
comments  and  proposals  on  this  matter 
from  interested  persons  so  that  a 
determination  can  be  made  as  to 
whether  to  proceed  with  its 
implementation. 

There  is  a  large  demand  in  the 
Amateur  service  for  call  signs  of  choice. 
Because  of  limited  resources,  the  FCC 
cannot  honor  requests  for  specific  call 
signs.  The  FCC  assignment  system  is 
totally  automated:  call  signs  are 
assigned  on  the  station  license  from 
alphabetized  lists  arranged  according  to 
mailing  address  and  operator  license 
class. 
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It  appears  that  a  practical  approach 
would  be  for  the  actual  station  licensing 
function — including  the  assignment  of  a 
call  sign — to  be  performed  by  the  FCC 
before  the  private  sector  becomes 
involved.  Then,  upon  the  licensee's 
request,  a  Special  Call  Sign  Coordinator 
(SCSC)  in  the  private  sector  would 
assign  one  or  more  supplemental  special 
call  signs.  The  selection  system  for 
determining  which  licensees  would  be 
eligible  for  which  call  signs  would  be 
the  prerogative  of  the  SCSC.  A  special 
call  sign  could  be  used  in  lieu  of  the 
FCC-assigned  call  sign  during  the 
station  identification  procedure  required 
by  §97.84.  The  assignment  of  a  special 
call  sign  would  be  a  service  for  the 
licensee,  not  a  condition  of  FCC 
licensing  nor  a  service  replacing  the 
FCC.  The  SCSC  would  maintain  a  data 
base  of  assigned  special  call  signs  for 
use  in  monitoring  and  compliance  work. 
Special  call  sign  assignments  would  not 
be  incorporated  into  the  FCCs  license 
data  base. 

The  FCC  would  discontinue 
processing  requests  for  call  sign 
changes.  (The  FCC  now  systematically 
assigns  a  different  call  sign  upon  request 
when  the  licensee  changes  mailing 
address  to  a  different  region  or  upgrades 
to  a  higher  operator  class).*  All  call 
signs  currently  assigned  to  amateur 
stations  would  be  frozen.  All  new 
stations,  regardless  of  the  licensee's 
operator  class,  would  be  assigned  a  2  X 
3  format  call  sign  from  the  prefix  block 
NA-NZ.  All  other  call  signs  would  be 
made  available  to  the  SCSC  for 
assignment  as  special  call  signs. 
Furthermore,  as  call  signs  which  are 
currently  in  use  are  dropped  from  the 
FCC  data  base  due  to  failure  to  renew 
the  license,  they  would  be  available  to 
the  SCSC  for  assignment  as  special  call 
signs. 

It  appears  that  it  would  be  more 
manageable  if  a  single  organization 
serves  as  the  SCSC.  However,  we  invite 
comments  with  respect  to  whether  there 
should  be  only  one  or  multiple  SCSC's. 
Our  preliminary  view  is  that  having  one 
SCSC  would  promote  a  more  efficient 
system  by  substantially  simplifying  the 
special  call  sign  assignment  process.  If 
multiple  SCSC's  assigned  special  call 
signs,  each  would  have  to  be  aware  of 
the  other's  assignments  in  progress  at  all 
times.  Otherwise,  the  same  special  call 
sign  could  be  assigned  to  different 
stations.  The  logistics  of  handling  this 
situation  appear  to  be  difficult. 

A  single  SCSC  would  minimize  the 
number  of  points  of  contact  between  the 


'  Se«  Public  Notice  Amateur  Radio  Station  Call 
Sign  Assignment  System  dated  November  8, 1985. 


SCSC  and  the  FCC.  As  the  number  of 
SCSC's  increased  so  would  the 
administrative  burden  upon  the  FCC. 
This  benefit  is  especially  important 
considering  the  likelihood  of  limited 
agency  resources  in  coming  years. 

Moreover,  if  there  were  multiple 
SCSC's  it  would  be  likely  that  each 
would  use  a  different  selection  system 
unless  performance  standards  were 
established.  There  could  be 
considerable  inconsistency  in  the 
assignments.  For  instance,  a  call  sign 
available  only  to  an  Amateur  Extra 
operator  under  one  SCSC's  system  might 
be  available  to  a  lower  class  operator 
under  another  SCSC's  selection  system. 

The  special  call  sign  assignment 
system  that  we  envision  would  be 
operated  on  a  not-for-profit  basis  but  the 
SCSC  could  recover  reasonable  out-of- 
pocket  administrative  costs. 

SCSC  Selection  Criteria: 

1.  Ability  to  assign  call  signs  to 
amateur  stations  in  an  efficient  and 
objective  manner; 

2.  Ability  to  provide  an  accurate  on- 
line access  data  base  of  assigned  special 
call  signs  for  monitoring  and  compliance 
work; 

3.  Ability  to  minimize  the  FCC 
resources  required  in  the  establishment 
of  the  special  call  sign  system;  and 

4.  Ability  to  minimize  the  cost  to  the 
licensee  for  administering  the  system. 

Parties  wishing  to  file  formal 
comments  on  the  issues  raised  herein,  to 
raise  additional  or  conflicting  issues  or 
to  submit  a  proposal  to  be  an  SCSC 
should  do  so  by  filing  an  original  and 
four  copies  with  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  D.C.  20554,  on 
or  before  April  23, 1987.  Reply  comments 
may  be  filed  on  or  before  May  22,  1987. 
Proposals  must  respond  to  the  above 
selection  criteria  and  must  state  the 
estimated  annual  burden  of 
administering  the  system  and 
maintaining  the  data  base.  All  filings 
should  refer  to  PRB-3. 

Copies  of  letters  from  ARRL,  Central 
Alabama  VEC,  Callbook  Magazine  and 
any  subsequently  filed  documents  in 
this  matter  may  be  obtained  from  the 
FCCs  contractor  for  public  records 
duplication,  International 
Transcription  Services,  Inc.,  1270 
Fairfield  Road  (Route  116  West), 
Gettysburg,  PA  17325,  (717)  337-1433  or 
Suite  140,  2100  M  Street,  NW., 
Washington,  DC  20037,  (202)  875-3800. 
Any  documents  related  to  this  matter 
will  also  be  available  for  inspection  and 
copying  in  the  Private  Radio  Bureau 
Public  Reference  Room,  1270  Fairfield 
Road  (Route  116  West),  Gettysburg.  PA 
17325 


For  further  information  contact  the 
Personal  Radio  Branch  at  (202)  632-4964. 

[FR  Doc.  87-7903  Filed  4-8-87:  8:45  am) 
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Private  Radio  Bureau  Opens  Period  for 
Filing  of  2.5  GHz  (H-Group  Channels) 
Applications  for  Modifications  of 
Authorizations 

On  May  11, 1987,  the  Private  Radio 
Bureau  will  begin  accepting  applications 
for  modifications  to  stations  operating 
on  the  2.5  GHz  point-to-multipoint 
Private  Operational-Fixed  Microwave 
Service  (OFS)  H-group  channels.  A 
Public  Notice  will  be  released  in  the 
near  future  explaining  when 
applications  for  new  stations  will  be 
accepted. 

The  filing  of  applications  for  the  H- 
group  channels  was  suspended  as  of 
December  31, 1983,  due  to  the  large 
number  of  applications  received  during 
the  original  filing  period  [See  Public 
Notice,  Mimeo  1207,  released  December 
6, 1983).  Those  applications  have  now 
been  disposed  of,  thus  permitting  the 
acceptance  of  other  applications. 

Licensees  of  existing  OFS  stations 
operating  or  authorized  on  the  H-group 
channels  will  have  a  one  week  filing 
window  to  submit  applications  for  both 
substantial  and  minor  modifications  to 
their  authorizations  [See  47  CFR  1.962 
for  the  distinction  between  substantial 
and  minor  modifications).  This  one 
week  filing  window  will  open  May  11, 
1987  and  continue  through  the  close  of; 
business  on  May  15, 1987. 

Applications  for  assignment  of 
authorization  and  transfer  of  control  will 
not  be  subject  to  this  filing  window. 
These  types  of  requests  will  be  accepted 
immediately  upon  release  of  this  Public 
Notice. 

Appbcants  are  reminded  that  requests 
for  certain  modifications  to  existing        i 
authorizations  must  be  accompanied  by 
a  frequency  engineering  analysis.  See  47 
CFR  94.15  and  94.63(e).  Further, 
modification  applications  which  request 
a  change  in  station  location  must 
include  a  showing  that  the  proposed 
transmitter  site  will  not  be  located  less 
than  50  miles  from  any  previously 
authorized  co-channel  station  or  less 
than  50  miles  from  any  other  station 
previously  authorized  to  the  same 
applicant.  Applications  proposing 
stations  within  50  miles  of  a  previously 
authorized  co-channel  station  will  be 

accepted  for  filing  only  if  they  include 

both  (1)  a  detailed  analysis 

demonstrating  that  an  exception  to  the 

50  mile  separation  criterion  for  H- 

channels  is  warranted  and  (2)  a 
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statement  to  the  effect  that  all  parties 
affected  have  agreed  to  accept  the 
higher  level  of  interference. 

If  the  Commission  receives 
applications  which  create  mutually 
exclusive  situations  and  there  are  no 
material  differences  in  the  applications 
which  would  require  a  comparative 
hearing,  the  modification  applications 
will  be  chosen  for  grant  by  the  randon 
selection  process  as  set  forth  in  Section 
1.972  of  the  Commission's  Rules. 
Applicants  are  encouraged  to  consider 
any  settlement  proposals  which  may  be 
proffered.  The  Commission  will  only 
consider  settlement  agreements  which 
eliminate  mutual  exclusivity  for  an 
entire  area.  All  settlement  agreements 
are  subject  to  final  approval  by  the 
Commission. 

Beginning  April  1, 1987,  the 
Commission  will  require  a  $135  fee  to 
accompany  most  applications.  Public 
safety,  govermnental,  and  all  transfer  of 
control  applications  are  exempt  from 
fees  and  should  continue  to  be  filed  at 
the  Private  Radio  Bureau's  Licensing 
Division  in  Gettysburg.  Pennsylvania. 
17326.  Applications  which  require  a  fee 
must  be  filed  at  the  designated  receipt 
location:  Federal  Communications 
Commission,  Microwave  Service,  P.O. 
Box  360850M,  Pittsburgh.  PA  15251-6850. 
Applications  which  require  a  fee  may 
also  be  filed  in  person  or  by  courier 
between  the  hours  of  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  at  the  following 
address:  Federal  Communications 
Commission,  c/o  Mellon  Bank.  Three 
Mellon  Bank  Center,  525  William  Penn 
Way,  27th  Floor,  Room  153-2713, 
Pittsburgh.  PA.  15259;  Attn:  Wholesale 
Lockbox  Shift  Supervisor.  The  effective 
filing  date  of  an  application  requiring  a 
fee  is  the  date  upon  which  it  is  received 
at  the  Commission's  authorized  receipt 
location  in  Pittsburgh  and  not  the  date  it 
is  received  in  Gettysburg.  For  more 
information  regarding  the  Commission's 
fee  program,  consult  the  Report  and 
Order  in  General  Docket  No.  86-285, 
released  February  17, 1987. 

Applications  not  filed  in  accordance 
with  the  above  or  other  requirements  of 
the  Commission  will  be  dismissed  as 
defective.  For  further  information, 
contact  Michael  B.  Hayden  at  (717)  337- 
1421. 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

(FR  Doc.  67-7904  Filed  4-6-87:  8:45  am) 

MUJMQ  COOE  erii-oi-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Tahoe  Savings  &  Loan  Association, 
South  Lalce  Tahoe,  CA;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  the 
Superior  Court  for  the  County  of  Los 
Angeles  has  confirmed  the  appointment 
by  the  Savings  and  Loan  Commissioner 
for  the  State  of  California 
("Commissioner")  of  a  receiver  for 
Tahoe  Savings  and  Loan  Association. 
South  Lake  Tahoe.  California  ('Tahoe"). 
and  that  pursuant  to  the  authority 
contained  in  section  406(c)(1)  of  the 
National  Housing  Act.  as  amended  (12 
U.S.C.  1729(c)(1)  (1982).  the  Federal 
Savings  and  Loan  Insurance 
Corporation  accepted  the  tender  of  the 
Commissioner  of  the  appointment  as 
receiver  for  Tahoe.  for  the  purpose  of 
liquidation,  effective  April  3. 1987. 

Dated:  April  3. 1987. 

By  the  Federal  Home  L«an  Bank  Board. 
)eff  Sconyers, 
Secretary. 
[FR  Doc.  67-7858  Filed  4-8-87:  8:45  am] 

MUJNG  CODE  S720-01-M 


Tahoe  Savings  &  Loan  Association, 
South  Lake  Tahoe,  CA;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  406(c)(2)  of 
the  National  Housing  Act,  as  amended, 
12  U.S.C.  §  1729(c)(2)  (1982),  the  Federal 
Home  Loan  Bank  Board  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Tahoe 
Savings  and  Loan  Association,  South 
Lake  Tahoe,  California  on  April  3, 1987. 

Dated:  April  3. 1987. 

By  the  Federal  Home  I^an  Bank  Board. 
Jeff  Sconyers, 
Secretary. 
(FR  Doc.  87-7859  Filed  4-8-87;  8:45  am) 

BIUJMQ  COOE  6720-01-M 


Vernon  Savings  &  Loan  Association; 
Vernon,  TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that  the 
Savings  and  Loan  Commissioner  for  the 
State  of  Texas  ("Commissioner") 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSUC")  as 
receiver  for  Vernon  Savings  and  Loan 
Association  ("Vernon"),  and  that 
pursuant  to  the  authority  contained  in 
section  406(c)(1)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C.  1729(c)(1) 
(1982).  the  FSLIC  accepted  the  tender  of 
the  Commissioner  of  the  appointment  as 
receiver  for  Vernon,  for  the  purpose  of 
liquidation,  effective  March  20, 1987. 


Dated:  April  3. 1987. 
(eff  Sconyers, 
Secretary. 

[FR  Doc.  87-7860  Filed  4-8-87;  8:45  amj 
BIUJMQ  COOE  •720-01-M 

Federl  Savings  and  Loan  Advisory 
Council  Meeting 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice. 

summary:  This  notice  amends  the 
previous  notice  published  in  the  Federal 
Register  on  April  6, 1987  (52  FR  10929)  to 
add  additional  topics  to  the  Federal 
Savings  and  Loan  Advisory  Council 
meeting  scheduled  for  April  22,  and  23. 

DATES:  April  22, 1987,  9:00  a.m.— 4:00 
p.m.:  April  23, 1987,  9:00  a.m.— 11:30  a.m. 

ADDRESS:  Federal  Home  Loan  Bank 
Board,  Board  Room.  6th  Floor,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

TOR  FURTHER  INTORMATION  CONTACT! 

John  M.  Buckley,  Jr.  (202/377-6577). 
Debra  J.  Aheam  (202/377-6924). 

SUPPLEMENTARY  INFORMATION: 

Additional  proposed  topics: 

Classification  of  Assets. 
Appraisals  Standards 

)eff  Sconyers, 

Secretary  to  the  Federal  Home  Loan  Bonk 
Board. 

April  6. 1987. 

[FR  Doc.  87-7925  Filed  4-8-87;  8:45  am) 

BILLING  COOE  673»-«1-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  |  573.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-011045-001. 


BEST  COPY  AVAILABLE 
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iiue:  irans-rtuanuc  Revenue 
Apportionment  Agreement. 

Parties: 

Atlantic  Container  Line,  B.V. 

Dart-ML  Limited 

Hapag-Lloyd  AG 

Sea-Land  Service,  Inc. 

Compagnie  Generale  Maritime  (COM) 

Trans  Freight  Lines 

Gulf  Container  Line  (GCL),  B.V. 

Nedlloyd  Lijnen,  B.V. 

Synopsis:  The  proposed  amendment 
would  change  the  definition  of  "cargo 
units"  from  revenue  tons  to  container 
units,  with  appropriate  conversion 
formulae  for  any  non-containerized 
cargo  carried  under  the  agreement. 

Agreement  No.:  203-011075-001. 

Title:  Central  America  Discussion 
Agreement. 

Parties: 

United  Slates/Central  America  Liner 
Association 

Ecuadorian  Line,  Inc. 

Synopsis:  The  proposed  amendment 
would  admit  Nordana  Line,  Inc.; 
Flagship  Container  Line,  Inc.;  Concorde 
Shipping,  Inc.  and  Nexos  Line  to 
membership  in  the  agreement.  The 
parties  have  requested  a  shortened 
review  period  and  a  temporary  waiver 
of  the  Commission's  format 
requirements. 

Agreement  No.:  224-011088. 

Title:  Los  Angeles  Terminal 
Agreement. 

Parties: 

The  City  of  Los  Angeles  (Port) 

Matson  Terminals,  Inc.  (Matson) 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease  93.2  acres 
of  land  and  2,203  linear  feet  of  wharf  at 
Berths  206-209  in  the  Port  of  Los 
Angeles  to  Matson  until  January  31, 
1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  6, 1987. 
loseph  C.  Polking, 
Secretary. 
(PR  Doc.  87-7907  Filed  4-8-87;  8:45  ami 

BILUNG  CODE  6730-01-W 


FEDERAL  RESERVE  SYSTEM 

Carolina  Mountain  Holding  Co.  et  al.; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 


approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
§  1843(c)(8))  and  §  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Bach  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  29, 1987. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Carolina  Mountain  Holding 
Company,  Highlands,  North  Carolina;  to 
engage  de  novo  through  its  subsidiary, 
CM  Mortgage,  Inc.,  Highlands,  North 
Carolina,  in  originating,  selling,  and 
servicing  mortgage  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  SL  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 
1.  West  Tennessee  Bancshares,  Inc., 
Bartlett,  Tennessee;  to  engage  de  novo 
through  its  subsidiary,  Bartlett  Securities 
Corporation,  Bartlett,  Tennessee,  in 


discount  securities  brokerage  services 
and  will  not  underwrite  or  participate  in 
the  underwriting  or  any  security 
pursuant  to  section  225.25(b)(15)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  Tennessee  and 
adjacent  states.  Comments  on  this 
application  must  be  received  by  April 
27, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  3. 1987. 
lames  NfcAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-1820  Filed  4-6-87;  8:45  am] 

BILLING  CODE  6210-01-M 


First  of  America  Bank  Corp.; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition,         ' 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
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hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  27, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  60690: 

1.  First  of  America  Bank  Corporation. 
Kalamazoo,  Michigan,  and  First  of 
America  Bancorporation — Illinois,  Inc., 
Libertyville.  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
BancServe  Group,  Inc.,  Rockford, 
Illinois,  and  thereby  indirectly  acquire 
City  National  Bank  «t  Trust  Company  of 
Rockford,  Rockford,  Illinois,  and  Boone 
State  Bank,  Belvidere,  Illinois. 

In  connection  with  this  application, 
Applicants  also  propose  to  acquire 
BancServe  Credit  Life  Insurance 
Company,  Rockford.  Illinois,  and 
thereby  engage  in  underwriting  credit, 
accident,  and  health  insurance  which  is 
directly  related  to  an  extension  of  credit 
pursuant  to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  3.  1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board 

|KR  Doc.  87-7822  Filed  4-8-87;  8:45  am] 

BILLING  CODC  6210-01-M 


First  Grayson  Bancorp,  Inc.,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
arc  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Aprvl  27, 
1987. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101; 

1.  First  Grayson  Bancorp.  Inc.. 
Grayson,  Kentucky:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Grayson,  Grayson, 
Kentucky.  Comments  on  this  application 
must  be  received  by  April  29. 1987. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  Mercantile  Banks  ha  res 
Corporation.  Baltimore,  Maryland:  to 
acquire  100  percent  of  the  voting  shares 
of  The  Eastville  Bank,  Eastville. 
Virginia. 

2.  Mountaineer  Bankshares  of  West 
Virginia.  Inc..  Martinsburg,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Mercantile  Bancorp, 
Inc.,  Moundsville,  West  Virginia,  and 
thereby  indirectly  acquire  Mercantile 
Banking  and  Trust  Company. 
Moundsville.  West  Virginia.  Comments 
on  this  application  must  be  received  by 
April  30. 1987. 

3.  Mountaineer  Bankshares  of  West 
Virginia,  Inc..  Martinsburg.  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Morgan  Bancorp,  Inc. 
Berkeley  Springs,  West  Virginia,  and 
thereby  indirectly  acquire  Morgan 
County  State  Bank,  Inc.,  Berkeley 
Springs,  West  Virginia.  Comments  on 
this  application  must  be  received  by 
April  30, 1987. 

4.  State  Bancorp.  Inc..  Bruceton  Mills, 
West  Virginia;  to  acquire  100  percent  of 
the  voting  shares  of  Terra  Alta  Bank, 
Terra  Alta,  West  Virginia.  Comments  on 
this  application  by  April  28, 1987. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Roberi  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303; 

1.  First  Citizens  BancStock.  Inc.. 
Morgan  City,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  in  St.  Mary  Parish, 
Morgan  City,  Louisiana.  Comments  on 
this  application  must  be  received  by 
April  28, 1987. 


2.  Southeast  Banking  Corporation. 
Miami,  Florida;  to  acquire  100  percent  of 
the  voting  shares  of  The  West  Florida 
Bank,  Pensacola,  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago.  Ilhnois  60690; 

1.  Chemical  Financial  Corporation, 
Midland,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of 
Manufacturers  Bank  of  Bay  City.  Bay 
City.  Michigan. 

2.  First  Wisconsin  Corporation. 
Milwaukee.  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
the  North  Shore.  Northbrook,  Illinois, 
and  thereby  indirectly  acquire  North 
Shore  Bancorp.  Inc..  Northbrook.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  3. 1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-7823  Filed  4-&-87:  8:45  am) 

BILLING  CODE  621(M)1-M 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Larry 
Collins,  et  al. 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  24, 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Larry  Collins,  Portland,  Tennessee; 
to  acquire  up  to  51  percent  of  the  voting 
shares  of  Volunteer  State  Bancshares, 
Inc.,  Portland,  Tennessee,  and  thereby 
indirectly  acquire  Volunteer  State  Bank, 
Portland,  Tennessee. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Gary  L.  Dickinson,  Chillicothe, 
Missouri;  to  acquire  68.84  percent  of  the 
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voting  shares  of  First  Bancshares  of 
Kirksville.  Inc..  Kirksville,  Missouri,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Kirksville,  Kirksville,  Missouri. 

2.  First  Citizens  National  Bank 
Employee  Stock  Ownership  Plan  and 
Trust,  Dyersburg,  Tennessee:  to  acquire 
4.31  percent  of  the  voting  shares  of  First 
Citizens  Bancshares,  Inc.,  Dyersburg, 
Tennessee,  and  thereby  indirectly 
acquire  First  Citizens  National  Bank, 
Dyersburg,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  3, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  87-7821  Filed  4-8-87;  8:45  am] 

BILUNQ  CODE  6210-01-M 


NBD  Bancorp,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a]  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)) 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  §  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  28, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  NBD  Bancorp,  Inc.,  Detroit, 
Michigan:  to  acquire  NBD  Securities, 
Inc.,  Detroit,  Michigan,  and  thereby 
expand  its  nonbanking  activities  to 
include  the  sale  of  precious  metals, 
including  gold  and  silver  bullion  and 
coins,  upon  the  order  of  and  as  agent  for 
the  account  of  its  customers.  NBD 
Securities  will  also  act  as  agent  for 
account  of  customers,  for  the  purchase 
and  sale,  of  shares  of  both  loads  and  no 
load  mutual  funds  and  unit  investment 
trusts  pursuant  to  §  225.25(b)(15)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  3. 1987. 
lamas  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  toe.  87-7824  Filed  4-8-87;  8:45  am) 

BtLLlilG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Service's  claims 
collection  regulation  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  HHS  Assistant 
Secretary  for  Management  and  Budget 
in  the  Federal  Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  14.25%  for  the  quarter 
ended  December  31, 1986.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated;  April  2, 1987. 
S.  Anthony  McCann, 
Asiistant  Secretory  for  Management  and 
Budget. 
(FR  Doc.  87-7933  Filed  4-8-87;  8:45  amj 

BtUINQ  COOE  41S0-04-M 


Food  and  Drug  Administration 

[Docket  No.  87N-0068] 

Care  for  Life  of  Lubbock,  Inc.; 
Revocation  of  U.S.  License  No.  890 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  890)  and  the  product 
license  issued  to  the  Care  for  Life  of      ' 
Lubbock,  Inc.,  for  the  manufacture  of 
Source  Plasma.  In  a  letter  dated  August 
4, 1986,  the  firm  requested  that  its 
establishment  and  product  licenses  be 
revoked  and  waived  an  opportunity  for 
a  hearing.  i 

DATES:  The  revocation  of  the 
establishment  license  and  product 
license  was  effective  on  October  15, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Adele  S.  Seifried,  Center  for  Drugs  and 
Biologies  (HFN-362),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8046. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  890)  and  product  license 
issued  to  the  Care  for  Life  of  Lubbock, 
Inc.,  for  the  manufacture  of  Source 
Plasma.  The  Care  for  Life  of  Lubbock, 
Inc.,  was  located  at  2415  A  Main  St., 
Lubbock,  TX  79401. 

On  April  21  through  25  and  30. 1986, 
FDA  inspected  Care  for  Life  of  Lubbock, 
Inc.  This  inspection  revealed  serious 
deviations  from  the  applicable  biologies 
regulations.  These  deviations  included, 
but  were  not  limited  to:  (1)  The  former 
assistant  manager  routinely  directed 
that  donor  suitability  determinations, 
including  predonation  tests  and  medical 
history  questions,  be  eliminated  or 
abbreviated  (21  CFR  640.63(c));  (2) 
unapproved  individuals  performed 
medical  examinations  (21  CFR  601.12 
and  640,63(b));  and  (3)  medical 
examination  forms  contained  the 
signatures  of  persons  who  did  not 
perform  the  examinations  (21  CFR 
601.12(a)  and  640.63). 

Because  the  deviations  represented  a 
significant  danger  to  health,  FDA 
suspended  the  establishment  license 
(U.S.  License  No.  890)  on  May  30, 1986. 

Subsequent  to  the  suspension,  on  June 
12  and  13, 1986,  the  agency  reviewed 
new  donor  records,  dated  January  27 
through  30, 1986.  All  physical 
examination  forms  on  these  dates  bore 
the  signature  of  the  approved  physician, 
signifying  that  he  had  performed  the 
medical  examinations  and  reviews  for 


each  donor.  However,  close 
examination  of  25  records  revealed 
entries  that  differed  from  those 
customarily  used  by  the  approved 
physician.  The  approved  physician 
acknowledged  that  some  of  the  entries 
did  not  appear  to  be  his  entries,  and  that 
most  likely  he  did  not  perform  these 
examinations.  The  approved  physician, 
the  responsible  head,  and  the  center 
manager  stated  that  they  did  not  know 
who  performed  these  medical 
examinations. 

FDA's  investigation  revealed  that  the 
firm's  responsible  head  failed  to 
exercise  control  of  the  establishment  in 
all  matters  relating  to  compliance  with 
the  regulations.  The  responsible  head 
stated  that  he  may  have  made  entries  in 
medical  records  after  the  fact  for  critical 
elements  of  physical  examinations.  As 
required  by  21  CFR  606.160(a),  records 
must  be  maintained  concurretJtly  with 
the  performance  of  work,  identify  the 
person  performing  that  work,  and 
provide  a  complete  history  of  the  work 
performed.  In  PDAs  judgment,  the  finn's 
practices  raised  serious  questions  as  to 
the  ability  of  the  responsible  head  and 
other  managers  to  fulfill  their  duties 
competently. 

By  letter  dated  June  6. 1986,  the  finn 
requested  that  revocation  of  license  be 
placed  in  abeyance.  Based  on  the  willful 
nature  of  the  violations  discovered 
during  the  FDA  inspections  and 
investigation,  FDA  denied  the  firm's 
request. 

As  provided  in  21  CFR  601.5(b),  FDA 
issued  a  letter  on  July  25, 1986,  notifying 
the  licensee  of  FDA's  intention  to  revoke 
U.S.  License  No.  890,  setting  forth 
grounds  for  the  revocation,  and  offering 
an  opportunity  for  a  hearing  on  the 
proposed  revocation.  In  a  letter  dated 
August  4, 1986.  Care  for  Life  of  Lubbock, 
Inc.,  requested  that  its  establishment 
and  product  licenses  be  revoked  and 
waived  an  opportunity  for  a  hearing. 
The  agency  granted  the  licensee's 
request  by  letter  to  the  firm  dated 
October  15. 1986,  issued  under  21  CFR 
601.5(a).  which  revoked  the 
establishment  license  (U.S.  License  No. 
890),  and  the  product  license  of  Care  for 
Life  of  Lubbock,  Inc.  FDA  has  placed 
copies  of  the  letters  dated  May  30.  June 
6,  July  25,  August  4,  and  October  15, 
1986.  on  file  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20657. 

Accordingly,  under  21  CFR  12J8  and 
the  Public  Health  Service  Act  (section 
351,  58  Stat.  702  as  amended  (42  U.S.C 
262))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Office  of  Biologies  Research 
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and  Review  (21  CFR  5.68).  the 
establishment  license  (U.S.  License  No. 
890)  and  product  license  issued  to  Care 
for  Life  of  Lubbock,  Inc..  for  the 
manufacture  of  Source  Plasma  were 
revoked  effective  October  15, 1968. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the  redelegation 
at  21  CFR  5.67. 

Dated:  April  2, 1987. 
Gerald  F.  Meyer, 

Acting  Deputy  Director,  Center  for  Drugs  and 

Biologies. 

[PR  Doc.  87-7828  Filed  4-8-87;  8:45  am) 

BILLING  CODE  4t(0-01-M 


(Docket  No.  84F-0246] 

Nuodex,  Inc.;  Withdrawal  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  of  a 
petition  (FAP  4B3799)  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  5- 
hydroxymethoxymethyl-l-aza-3,7- 
dioxabicyclo(3.3.0)octane,  5- 
hydroxymethyl-l-a2a-3,7- 
dioxabicydo(3.3.0)octane,  and  5- 
hydroxypoly(methyleneoxy)melhyl-l- 
aza-3,7-dioxabicyclo(3.3.0)-octane  as  a 
microbicide  in  aqueous  mixtures  used  in 
the  manufacture  of  paper  and 
paperboard  that  contact  food.  The 
petition  was  withdrawn  by  Nuodex.  Inc. 

FOR  FURTHER  INFORMATION  CONTACT. 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 

SUPPIXMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  6, 1984 
(49  FR  35244),  FDA  published  a  notice 
that  it  had  filed  a  petition  (FAP  4B3799) 
from  Nuodex,  Inc.,  Turner  Place.  P.O. 
Box  365.  Piscataway.  N)  08854.  that 
proposed  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
5-hydroxyraethoxymethyl-l-aza-3,7- 
dioxabicyclo(3.3.0}octane,  5- 
hydroxymethyl-l-a2a-3,7- 
dioxabicyclo(3.3.0)octane,  and  5- 
hydroxypoly(methyleneoxy)methyl-l- 
aza-3,7-dioxabicydo(3.3J))octane  as  a 
microbicide  in  aqueous  mixtures  used  in 
the  manufacture  of  paper  and 
paperboard  articles  that  contact  food. 
Nuodex,  Inc.,  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 


Dated:  March  31, 1987. 
Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  87-7827  Filed  4-*-87;  8:45  am) 
BiLUNO  cooc  4i«e-ei-M 


(Docfctt  No.  87D-0054] 

Insecticide;  Retention  of  Action  Level 
for  Mirex  in  Fish 

agency:  Food  and  Drug  Administration. 
ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  retaining  the  action  level  for 
residues  of  the  insecticide  mirex  in  fish. 
The  Environmental  f>rotection  Agency 
(EPA)  recently  announced  the 
revocation  of  all  its  existing  tolerances 
for  residues  of  mirex  in  or  on  raw 
agricultural  commodities  (51  FR  45114). 
In  the  notice  announcing  the  revocation, 
EPA  recommended  that  FDA  retain  its 
current  action  level  for  mirex  in  fish  and 
that  no  additional  action  levels  be 
established  for  foods  regulated  by  FDA. 
Based  on  EPA's  recommendation,  FDA 
is  reaffirming  the  current  action  level  for 
residues  of  mirex  in  fish  as  established 
in  Compliance  Policy  Guide  7141in. 
Attachment  B.ll. 

DATE:  Written  comments  by  June  8. 1987, 

ADDRESSES:  Written  comments  and 
requests  for  single  copies  of  Compliance 
Policy  Guide  7141.01,  Attachment  B.ll. 
should  be  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  J.  Campbell.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-312). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-485- 
0175. 

SUPPLEMENTARY  INFORMA'HON:  In  the 
Federal  Register  of  December  17, 1986 
(51  FR  45114),  EPA  published  a  notice 
revoking  all  of  the  pesticide  tolerances 
for  residues  of  the  chemical 
dodecachJorooctahydro-l,3,4-metheno- 
2//-cyclobuta[c£/]-pentalene  (mirex)  on 
all  raw  agricultural  commodities.  This 
action  by  EPA  was  taken  to  remove 
pesticide  tolerances  for  which  registered 
uses  have  been  cancelled.  In  the  notice 
revoking  the  tolerances,  and  in  a 
December  3. 1986.  letter  to  FDA,  EPA 
recommended  that  the  current  action 
level  of  0.1  pari  per  million  established 
by  FDA  for  residues  of  mirex  in  fish  be 
retained.  It  was  also  recommended  that 
no  action  levels  be  established  for  FDA 
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regulated  products  to  replace  the 
revoked  tolerances. 

FDA  has  reevaluated  its  current 
action  level  for  residues  of  mirex  in  fish 
and  accepts  EPA's  recommendation  to 
retain  the  0.1  part  per  million  action 
level  as  it  appears  in  Compliance  Policy 
Guide  7141.01.  Attachment  B.ll.  There 
had  not  previously  been  an  established 
tolerance  for  mirex  in  fish.  Therefore, 
the  retention  of  the  action  level  does  not 
constitute  the  creation  of  a  new  or 
replacement  action  level  for  a  revoked 
tolerance  or  a  change  in  any 
enforcement  policy.  This  action  level 
will  remain  in  effect  until  further  notice. 
FDA  will  reassess  this  action  level  as 
new  data  become  available. 

Copies  of  EPA's  recommendation,  a 
memorandum  to  all  FDA  Regional  and 
District  Offices  announcing  this 
decision,  and  the  current  FDA 
Compliance  Policy  Guide  7141.01, 
Attachment  B.ll,  are  on  file  in  the 
Dockets  Management  Branch.  Requests 
for  single  copies  of  the  FDA  Compliance 
Policy  Guide  should  refer  to  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  and  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above). 

Interested  persons  may  submit  written 
comments,  data,  and  information 
regarding  this  action  level  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  1. 1987. 
|ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  87-7826  Filed  4-8-87:  8:45  am) 

BILUNO  COOC  4ieO-01-M 


Food  And  Drug  Administration 
(Docket  No.  S7N-0096] 

Drug  Export;  Lymp-Scan  (Kit  for  the 
Preparation  of  Technetium  TC-99m, 
Antimony  Trisulfide  Coiioid) 

AQENCV:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cadema  Medical  Products,  Inc..  has 
filed  an  application  requesting  approval 
for  the  export  of  the  product  Lymph- 
Scan  (Kit  for  the  preparation  of 


Technetium  TC-99m  Antimony 
Trisulfide  Colloid)  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolf  Apodaca.  Center  for  Drugs  and 
Biologies  (HFN-310),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-295-8063. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-860)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
appfove  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802^)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  tke  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  reveiw  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Cadema  Medical  Products.  Inc., 
Middletown.  NY,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  product  Lymph-Scan  (Kit 
for  the  preparation  of  Technetium  TC- 
99m  Antimony  Trisulfide  Colloid)  to 
Caaada.  The  application  was  received 
and  filed  in  the  Center  for  Drugs  and 
Biologies  on  March  16, 1987,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  ftie  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
nunber  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  April  20. 1987. 
and  to  provide  an  additional  copy  of  the 


submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.44). 

Dated:  April  2. 1987 
Daniel  L  Michels, 

Director.  Off  ice  of  Compliance.  Center  for 
Drugs  and  Biologies. 
(PR  Doc.  37-7829  Filed  4-8-87;  8:45  am) 

BILLING  C0t>E  4160-01-M 


Health  Care  Financing  Administration 
[HSQ-143-PN] 

Medicare  Program;  End  Stage  Renal 
Disease  Program:  Revised  Network 
Area  Designations 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Proposed  notice. 

SUMMARY:  This  notice  would  provide  for 
17  End  Stage  Renal  Disease  (ESRD) 
network  areas,  set  forth  the  geographic 
areas  of  the  new  network  organizations 
and  the  criteria  used  to  designate  the 
new  areas.  This  notice  also  proposes 
evaluation  criteria  and  performance 
indicatcM-s  for  monitoring  the 
performance  of  network  organizations. 
date:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later      | 
than  5:00  p.m.  on  )une  8, 1987.  ' 

ADDRESS:  Mail  comments  to  the  I 

following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  HSQ-143-PN,  P.O.  Box  26676.  ' 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave..  SW.. 

Washington,  DC,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  HSQ-143-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 


Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Spencer  Colburn,  (301)  594-3413. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

Previous  Legislative  Activity  and 
Regulations 

:  The  Social  Security  Amendments  of 
1972  (Pub.  L  92-603)  extended  Medicare 
coverage  to  individuals  with  end-stage 
renal  disease  (ESRD)  who  require 
dialysis  or  transplantation.  The  End- 
Stage  Renal  Disease  Amendments  of 
1978  (Pub.  L.  95-292)  authorized  the 
establishment  of  ESRD  network  areas 
and  network  organizations  under  the 
Medicare  program,  consistent  with  the 
criteria  the  Secretary  finds  appropriate 
to  assure  the  effective  and  efficient 
administration  of  ESRD  program 
benefits. 

In  June  1984.  Congress  (House  Report 
98-861,  p.  1336)  directed  the  Secretary  to 
consider  consolidating  the  existing  32 
network  areas. 

On  April  7. 1986.  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA)  (Pub.  L.  99-272)  was 
enacted.  Section  9214  of  that  law 
requires  the  Secretary  to  maintain  renal 
disease  network  organizations  as 
authorized  under  section  1881(c)  of  the 
Act  and  not  merge  the  network 
organizations  into  other  organizations  or 
entities.  The  Secretary  was  permitted  to 
consolidate  network  organizations,  but 
only  if  such  consohdation  did  not  result 
in  fewer  than  14  such  organizations 
being  permitted  to  exist. 

Consistent  with  section  9214  of  Pub.  L. 
99-272.  we  published  a  notice  of 
proposed  rulemaking  on  April  15, 1986 
(51  FR  12714),  and  a  final  rule  on  August 
26, 1986  (51  FR  30356).  These  regulations 
permit  the  Secretary  to  redesignate  the 
ESRD  networks  and  improve  their 
administration.  At  the  same  time  we 
published  the  final  rule,  we  also 
published  a  final  notice  (51  FR  30434) 
that  provided  for  14  networks  and  set 
forth  geographic  areas  of  the  new 
network  organizations  (are 
designations)  under  the  ESRD  program. 

For  more  detailed  explanations  of 
each  of  the  above  Federal  Register 
documents,  refer  to  the  preambles  to 
those  documents. 

Omnibus  Budget  Reconciliation  Act  of 
1986 

On  October  21. 1986,  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA)  (Pub.  L.  99-509)  was  enacted. 
Sections  9335(d)  through  (h)  of  Pub.  L 
99-509  amend,  in  several  ways,  section 
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1881(c)  of  the  Act.  The  specific 
provisions  that  this  notice  would 
implement  require  the  Secretary  to — 

•  Establish  at  least  17  ESRD  network 
areas  not  later  than  May  1. 1987  (section 
9335(d)(1)  and  (2)). 

•  Designate,  not  later  than  July  1, 
1987,  a  network  administrative 
organization  for  each  area  that  will 
establish  a  network  council  of  renal 
dialysis  and  transplant  facilities  located 
in  the  area  and  a  medical  review  board 
(section  9335(d)(1)  and  (2)). 

•  Consult  with  professional  and 
patient  organizations  regarding  the 
redesignation  of  network  areas  and 
publish  in  the  Federal  Register  a 
description  of  each  network  area  and 
the  criteria  on  the  basis  of  which 
network  determinations  were  made 
(section  9335(d)(1)). 

•  Publish  in  the  Federal  Register  the 
criteria,  standards  and  procedures  to 
evaluate  an  applicant  organization's 
ability  to  perform  or  actual  performance 
of  required  network  functions  (section 
9335(d)(1)). 

•  Evaluate  each  applicant  network 
organization  based  on  quality  and  scope 
of  services  and  not  accord  more  than  20 
percent  of  the  weight  of  the  evaluation 
to  the  element  of  price  (section 
9335(d)(1)). 

•  Terminate  an  agreement  with  a 
network  administrative  organization 
(network  organization)  only  if  he  finds, 
after  applying  pubhshed  standards  and 
criteria,  that  the  organization  has  failed 
to  perform  its  prescribed  responsibilities 
effectively  and  efficiently.  If  an 
agreement  is  to  be  terminated,  the 
Secretary  must  select  a  successor  to  the 
agreement  on  the  basis  of  competitive 
bidding  and  in  a  manner  that  provides 
an  orderly  transition  (section  9335(d)(1)). 

Additionally,  if  the  Secretary 
designates  a  network  organization  for 
an  area  that  was  not  previously 
designated  for  that  area,  the  statute 
requires  the  Secretary  to  offer  to 
continue  to  fund  the  previously 
designated  organization  for  that  area  for 
a  period  of  30  days  after  the  first  date 
the  newly  designated  organization 
assumes  the  duties  of  a  network 
administrative  organization  for  that  area 
(section  9335(d)(3)). 

Section  9335  of  Pub.  L.  99-509  contains 
other  provisions  that  amend  section 
1881(c)  of  the  Act  relating  to  the  ESRD 
networks.  We  will  implement  these 
provisions  through  the  publication  of 
separate  proposed  and  final  regulations 
in  the  Federal  Register.  Specifically,  the 
statute  requires  ESRD  network 
organizations  to — 

•  Establish  a  network  council  of  renal 
dialysis  and  transplant  facilities  located 
in  each  area  and  a  medical  review 


board  (section  9335(d)(1))  with  at  least 
one  patient  representative  as  a  member 
of  each  network  council  and  each 
medical  review  board  (section  9335(e)). 

•  Encourage  participation  in 
vocational  rehabilitaton  programs  and 
develop  criteria  and  standards  relating 
to  such  encouragement  (section  9335(f) 
(1).  (2),  and  (4),  and  (h)). 

•  Report  on  those  facilities  and 
providers  not  providing  appropriate 
medical  care  (section  9335(f)(3)). 

•  Implement  a  procedure  for 
evaluating  and  resolving  patient 
grievances  (section  9335(f)(5)). 

•  Conduct  onsite  reviews  of 
individual  ESRD  facilities  as  directed  by 
the  Secretary  or  medical  review  board 
and  utilize  standards  of  care  established 
by  the  network  organization  to  assure 
proper  medical  care  (section  9335(f)(5)). 

•  Collect,  validate,  and  analyze  ESRD 
program  data  (section  9335(f)(5)). 

•  Provide  data  to  the  national  ESRD 
data  registry  established  under  section 
1881(c)(7)  of  the  Act  (section  9335(f)(5)). 

In  addition,  the  statute  requires  that 
the  medical  review  board  include 
physicians,  nurses,  and  social  workers 
engaged  in  treatment  relating  to  end 
stage  renal  disease  and  at  least  one 
patient  representative  (sections 
9335(d)(1)  and  (e)).  It  also  encourages 
facility  cooperation  v^th  network 
organizations  by  requiring  that  ESRD 
facilities  and  providers  follow  the 
recommendations  of  the  medical  review 
board  (section  9335(g)). 

Meeting  with  Interested  National 
Organizations 

In  accordance  with  the  provisions  of 
section  9335(d)  of  Pub.  L.  99-509.  we 
invited  every  national  renal  professional 
and  patient  organization  to  provide 
counsel  with  respect  to  the  network  area 
designations  and  to  submit  proposed 
network  area  configurations.  We 
scheduled  a  meeting  with  interested 
groups  on  December  3,  1986.  Eight  of  the 
national  organizations  attended  the 
meeting  and  discussed  network  area 
designation  criteria  and  specific  area 
configuration  proposals.  Two  written 
proposals  were  submitted.  The  following 
organizations  participated  in  the 
meeting: 

American  Nephrology  Nurses 

Association 
The  Forum  of  End  Stage  Renal  EHsease 

Networks  (Forum) 
National  Association  of  Patients  on 

Hemodialysis  and  Transplantation 

(NAPHT) 
National  Dialysis  Association 
National  Kidney  Foundation 
National  Renal  Administrators 

Association 
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Renal  Physicians  Association  (RPA) 
United  Network  of  Organ  Sharing 

The  attendees  presented  their  views 
on  the  criteria  set  forth  in  the  August  26, 
1986  notice,  alternative  criteria,  and  the 
relative  importance  of  each  of  these. 
During  the  discussion,  a  consensus 
emerged  regarding  the  criteria  to  be 
used  as  a  basis  for  area  designation, 
which  is  reflected  by  the  following. 

A.  Patient  Population — The  attendees 
agreed  that  patient  population  is  the 
most  crucial  factor,  for  a  number  of 
reasons,  in  the  designation  of  network 
areas.  Since  Congress  has  provided  a 
network  funding  mechanism  based  on 
the  number  of  treatments  provided 
within  the  network  area,  this  criterion 
would  determine  the  funding  level  of 
each  network  organization.  Therefore, 
the  application  of  this  criterion  could 
determine  if  there  is  a  sufficient  level  of 
funding  to  ensure  the  survival  of  small 
network  organizations  and  a  basic  level 
of  services  provided  to  the  beneficiaries, 
the  providers  and  HCFA.  Appropriate 
application  of  this  factor  would  prevent 
the  growth  of  disparities  among  the 
services  provided  to  ESRD  beneficiaries 
throughout  the  country. 

B.  Correspondence  to  State 
Boundaries — This  factor  is  important  for 
several  reasons.  The  network 
organizations  are  responsible  for  the 
collection  and  validation  of  program 
data.  HCFA  program  needs  require 
these  data  on  a  Statewide  basis.  To  the 
extent  possible,  conforming  network 
boundaries  to  State  boundaries  would 
allow  each  network  organization  the 
opportunity  to  address  individual  State 
problems  and  conduct  Statewide 
studies.  In  addition,  this  criterion  would 
enable  the  State  health  departments 
ready  access  to  Statewide  information. 

A  number  of  States  administer  kidney 
programs  that  provide  funding  and 
services  for  dialysis  beneficiaries.  These 
programs  frequently  use  network 
services  for  data  collection  and 
analysis.  Combining  part  of  a  State  with 
another  State  for  network  purposes  may 
result  in  administrative  difficulties  for 
the  State  programs.  Integrity  of  State 
programs  is  also  important  for  the 
application  of  survey  and  certification 
requirements  and  the  development  of 
vocational  rehabilitation  programs.  For 
the  benefit  of  the  Medicare 
beneficiaries,  the  group  believes  that 
splitting  States  and  placing  parts  of  the 
State  into  two  or  more  network  areas 
would  create  undesirable  and  uneven 
provision  of  the  required  services. 

C.  Maintenance  of  Current  Patient 
Referral  Patterns  Represented  by  the 
Current  Network  Structure — To  the 
extend  possible,  the  group  agreed  that 


the  current  network  configurations 
should  be  maintained.  Maintenance  or 
consolidation  of  several  of  the  current 
network  areas  minimizes  the  disruption 
of  the  network  program  and  builds  upon 
the  relationships  among  the  providers 
that  have  developed  over  the  past  years 
of  the  renal  program. 

D.  Administrative  Considerations — In 
addition,  the  group  recognized  that 
HCFA  may  have  special  needs  to 
effectively  administer  and  conduct 
oversight  of  the  new  network 
organizations.  Such  considerations  may 
include  designations  within  HCFA 
regional  office  boundaries  and  limiting 
the  number  of  organizations.  This 
criterion  received  the  lowest  priority  for 
designating  the  areas. 

Submitted  Proposals 

Following  the  meeting,  members  of  the 
ForuiB,  NAPHT,  and  RPA  met  and 
developed  and  submitted  the  following 
recommendations  for  the  designation  of 
network  areas.  The  old  network  areas 
refer  to  the  designations  prior  to  the 
Auguit  26, 1986  final  notice  (51  FR 
30434). 


New  network  area 


Old  network  area  ' 


1 J 

1,  2 

2 

3  (Except  NV) 

4  (Except  NV) 
5,  6  (Plus  NV) 
7,  8,  13 

3 

4 1 

6 

9,  10,  12 

7 

11 

8 

14 

9 

15 

10 

16,  17 

11 

18 

12 

19 

13 

20  21 

14 

22 

15 

23  29  31 

16 

24 

17 

25 

18 

26  27  28 

19 

30 

20 

32 

'  Ttie  existing  network  areas  are  reprinted 
as  an  appendix  to  ttiis  notice. 

Additionally,  the  National  Renal 
Admkiistrators  Association  submitted  a 
proposal,  and  we  had  developed  several 
models  of  possible  configurations. 
Among  all  of  the  proposals  there  was 
substantial  consensus  with  respect  to 
many  parts  of  the  country.  However,  no 
single  configuration  meets  all  criteria.  In 
order  to  compare  proposed 
confi|urations.  we  tried  to  quantify  an 
aggregate  score  for  meeting  all  criteria. 

Wa  expressed  the  degree  of 
conformance  of  each  proposed 
confi  juration  as  a  percentage  by 


identifying  whether  each  proposed  area 
in  the  configuration — 

•  Had  a  patient  population 
distribution  within  one  standard 
deviation  from  the  mean  for  all 
proposed  areas;  | 

•  Correspond  to  State  boundaries: 
and 

•  Preserved  existing  network 
boundaries  and  recognized  established 
medical  trade  areas. 

We  then  divided  the  number  of         ' 
criteria  met  under  each  proposal  by  the 
total  number  of  criterion  elements  for  all 
proposed  areas  (which  varied  among 
configurations  depending  on  the  total 
number  of  areas  proposed)  and 
multiplied  (he  result  by  100. 

Using  this  methodology,  we  found  that 
the  proposal  from  Forum,  NAPHT,  and 
RPA  met  86  percent  of  the  considered 
criteria  (that  is,  patient  population 
distribution.  State  boundaries,  and         , 
medical  trade  areas  and  old  network 
boundaries).  However,  only  40  percent 
of  their  proposed  areas  corresponded  to 
State  boundaries.  Their  proposal  gave 
the  greatest  weight  to  existing  network 
boundaries. 

II.  Provisions  of  the  Proposed  Notice 

This  proposed  notice  would 
implement  new  network  area 
designations  and  set  forth  the  criteria, 
standards  and  procedures  we  would  use 
to  evaluate  new  network  organizations 
as  required  by  section  9335(d)  of  Pub.  L. 
99-509.  As  we  stated  in  the  August  26, 
1986  notice,  we  would  also  issue  area 
designations  through  revisions  to  the 
ESRD  Facility  Manual  and  the  Provider 
Reimbursement  Manual.  We  would 
require  facilities  to  notify  patients  of  the 
area  designation  changes,  and  we  would 
notify  patient  advocacy  groups  (for 
example.  The  National  Association  of 
Patients  on  Hemodialysis  and 
Transplantation  and  The  National 
Kidney  Patients  Association)  directly. 

Network  Area  Designations 

We  used  the  Forum /NAPHT/RPA 
proposal  as  a  basis  for  developing  our 
proposal  of  the  network  designations  in 
this  notice.  However,  because  so  few  of 
their  proposed  areas  correspond  to  State 
boundaries,  we  could  incorporate  few  of 
their  areas  directly.  We  revised  the 
areas,  first,  to  conform  to  State 
boundaries  and  to  reduce  their  proposed 
20  areas  to  17  areas.  We  did  not 
maintain  a  rigid  objective  of  ensuring 
that  each  area's  patient  population  was 
within  one  standard  deviation  of  the 
mean.  (Neither  had  the  Forum/NAPHT/ 
RPA  proposal;  only  70  percent  of  their 
proposed  areas  met  that  criterion.) 
Rather,  based  on  our  discussions  with 


the  industry  representatives,  we 
concluded  that  it  was  most  important, 
regarding  patient  population,  that  each 
area  had  a  suHlcient  number  of  patients 
to  ensure  adequate  funding.  It  had  been 
suggested  that  2,500  patients  was  a 
reasonable  minimum  number,  and  all 
the  areas  recommended  by  Forum/ 
NAPHT/RPA  exceeded  that  number. 
Since  the  smallest  population  area  they 
had  proposed  met  the  other  criteria, 
especially  conformance  to  State 
boundaries,  we  accepted  that  area. 

We  identified  six  States  that  had  large 
patient  populations  such  that  the  State 
might  independently  constitute  one  or 
more  network  areas:  California,  New 
York,  Texas,  Illinois,  Florid^,  and 
Pennsylvania.  (Florida,  Texas, 
Louisiana,  Indiana,  North  Carolina, 
Connecticut,  and  New  Jersey  are  the 
single-State  areas  of  the  existing 
networks.)  We  especially  considered 
dividing  California  into  two  areas. 
However,  we  finally  decided  that  the 
operational  advantages  of  conforming 
State  boundaries  required  that  each 
area  be  comprised  of  at  least  one  entire 
State  and  that  no  area  boundaries 
divide  a  State. 

Accordingly,  we  are  proposing  to 
establish  the  States  of  CaHfomia,  New 
York,  Texas,  and  Illinois  to  be  distinct, 
single  State  network  areas.  We  are  not 
proposing  the  same  for  Florida  and 
Pennsylvania  because  each  has  a 
neighboring  State  that  we  would  include 
in  the  area,  in  Florida's  case,  Georgia;  in 
Pennsylvania's  case,  Delaware. 

Several  other  States  have  been 
divided  among  two  or  more  networks 
under  the  existing  designation,  and  the 
Forum /NAPHT/RPA  proposal  generally 
would  have  preserved  these  divisions. 
The  States  affected  are  Michigan,  Ohio, 
Nebraska,  Illinois,  Wisconsin,  Virginia, 
Alabama,  Arkansas,  Georgia,  and 
Missouri.  Some  States  (that  is, 
Pennsylvania,  and  Virginia)  would  have 
been  divided  among  three  areas  under 
the  Forum/NAPHT/RPA  proposal.  Some 
proposed  areas  would  have  assigned 
very  small  portions  of  a  State  (that  is, 
Nebraska,  Virginia,  and  Alabama)  to  a 
network  area  dominated  by  other 
States.  Again,  on  review  of  each 
instance,  we  concluded  that  the  greater 
benefit  could  be  realized  by  maintaining 
each  State  wholly  within  a  single 
network. 

The  areas  of  the  Forum/NAPHT/RPA 
proposal  that  we  would  change  follow: 

•  Upstate  New  York — We  combined 
Upstate  New  York  with  New  York  City 
to  maintain  a  single  State  network  area. 
Upstate  New  York  includes 
approximately  1,000  beneficiaries,  and 
we  believe  that  the  beneficiaries  would 
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be  better  served  by  maintaining  the 
State  wholly  within  one  area. 

•  New  Jersey,  Puerto  Rico  and  the 
Virgin  Islands— Alihoxxgh  Puerto  Rico 
and  the  Virgin  Islands  constitute  one  of 
the  existing  areas  of  their  own,  they 
have  too  few  patients  to  support  an 
autonomous  area  under  the  new  funding 
authority.  In  this  case,  market  areas  and 
referral  patterns  are  also  not  a 
substantial  consideration.  Because  of 
geographic  proximity,  we  considered 
including  them  in  a  network  area  with 
Florida.  However,  we  also  noted  that, 
for  most  other  purposes,  Puerto  Rico  and 
the  Virgin  Islands  are  included  in  HHS 
Region  II  along  with  New  York  and  New 
Jersey.  It  did  not  seem  appropriate  to 
combine  them  with  New  York  since 
New  York,  as  a  network  area  in  itself, 
already  would  account  for  the  second 
largest  number  of  patients.  Therefore, 
we  propose  to  combine  Puerto  Rico  and 
the  Virgin  Islands  with  New  Jersey.  This 
network  constitutes  the  remainder  of 
HHS  Region  II.  Establishing  this  area 
would  satisfy  the  population  and  State 
boundary  criteria  and  merge  two 
existing  network  areas  (29  and  32). 

•  Western  Pennsylvania  and 
Northeastern  Ohio — We  propose 
combining  those  counties  of  Western 
Pennsylvania  in  existing  Network  22 
with  the  counties  of  Eastern 
Pennsylvania  and  Delaware,  in  existing 
Network  24,  and  those  with 
Northeastern  Ohio  counties  in  existing 
Network  22  the  rest  of  Ohio,  Indiana, 
and  Kentucky.  We  believe  that 
conforming  to  State  boundaries  would 
provide  for  a  more  appropriate  patient 
population  and  prudent  allocation  of 
network  resources. 

•  Maryland;  Washington  DC;  West 
Virginia  and  Virginia — We  would 
combine  Maryland  Virginia,  West 
Virginia,  and  Washington,  DC.  That 
combination  would  merge  the  referral 
areas  of  two  existing  networks  (23  and 
31),  conform  to  State  boundaries,  and 
provide  a  better  patient  distribution  for 
network  funding. 

•  Iowa,  Kansas,  Missouri  and 
Nebraska — This  network  area  is  the 
same  as  HHS  Region  VII  and  would  be 
established  by  merging  two  existing 
network  areas  (8  and  9). 

•  Michigan — We  would  combine  the 
lower  peninsula  of  Michigan  with  North 
Dakota,  South  Dakota.  Minnesota, 
Wisconsin,  and  the  upper  peninsula  of 
Michigan,  which  would  conform  to  State 
boundaries  and  long-established  patient 
referral  patterns  and  would  provide  a 
more  equitable  patient  distribution.  We 
would  remove  Nebraska  and  Iowa  from 
this  area  (existing  Network  8)  and 
combine  them  with  Missouri  and  Kansas 
(existing  Network  9). 


•  Co/;/om/o— Although  this  single 
State  network  would  serve  a  very  large 
patient  population,  we  believe  that 
maintaining  a  Statewide  designation 
would  best  serve  the  beneficiaries' 
interests.  We  believe  that  Statewide 
networks  would  be  more  conducive  to 
developing  vocational  rehabilitation 
programs. 

•  Florida  and  Georgia;  North 
Carolina  and  South  Carolina — The 
Forum/NAPHT/RPA  proposal  identified 
this  combination  as  an  acceptable 
alternative  configuration,  although  not 
their  first  choice,  for  the  southeastern 
region.  We  would  incorporate  this 
option. 

While  no  single  plan  is  without 
disadvantages,  we  believe  that  this 
configuration  would  provide  the  best 
service  to  the  beneficiaries  and  the  most 
prudent  use  of  funds  possible  under  the 
constraints  of  the  law.  This  revised 
configuration  would  meet  more  than  75 
percent  of  the  criteria.  All  the  proposed 
designations  conform  to  State 
boundaries,  and  nearly  65  percent  of  the 
proposed  areas  meet  the  other  key 
criteria.  These  designations,  upon  being 
finalized,  would  not  be  irrevocable,  but 
could  be  adjusted  periodically  based  on 
our  contract  experience  with  the 
network  organizations  and  changes  in 
location  and  number  of  ESRD 
beneficiaries.  Accordingly,  we  propose 
the  following  network  area 
configurations: 


Network  Area  #1 

Connecticut                           New  Hampshire 
Maine                                   Rhode  Island 
Massachusetts                     Vermont 

Network  Area  »2 

New  York 

Network  Area  «3 

New  lersey 
Puerto  Rico 

Virgin  Islands 

Network  Area  «4 

Delaware 

Pennsylvania 

Network  Area  »5 

District  of  Columbia              Virginia 
Maryland                           West  Virginia 

Network  Area  «6 

North  Carolina 

South  Carolina 

Network  Area  «7 

Florida 

Georgia 

Network  Area  #8 

Alabama 
Mississippi 

Tennessee 

Network  Area  #9 

Indiana 
Kentucky 

Ohio 
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Network  Area  #10 


Illinois 


Network  Area  #11 


Michigan 
Minnesota 
North  Dakota 


South  Dakota 
Wisconsin 


Iowa 
Kansas 


Arkansas 
Louisiana 


Texas 


Arizona 
Colorado 
New  Mexico 


Network  Area  #12 

Missouri 
Nebraska 

Network  Area  #13 

Oklahoma 


Network  Area  #14 

Network  Area  #15 

Utah 
Wyoming 

Network  Area  #16 


Alaska 
tiawaii 
Idaho 
Montana 

The  Trust  Territories  of 
the  Pacific  Islands 


Oregon 

Washington 
American  Samoa 
Guam 


Network  Area  #17 


California 


Evaluation  Criteria 

Section  9335(d)(1)  of  Pub.  L.  99-509 
requires  us  to  publish  the  criteria, 
standards  and  procedures  that  will  be 
used  to  evaluate  the  performance  of 
network  organizations  and  the  potential 
capabilities  of  an  applicant  organization 
with  respect  to  the  statutory  duties  of 
the  network  organizations.  We  propose 
to  evaluate  the  following  areas  in 
assessing  the  capabilities  of 
organizations  that  submit  proposals  in 
response  to  the  request  for  contract 
proposals. 

I.  Understanding  of  Work  and  Approach 

A.  Analysis  of  scope  and  purpose 

B.  Technical  approach 
II  Experience 

A.  Developing  and  conducting  medical 
review  programs 

B.  Managing  data  and  conducting  data 
analysis  and  studies 

C.  Coordinating  work  groups  in  the  health 
field 

ill.  Personnel 

A.  Project  Director 

B.  Subordinate  staff 
IV.  Management  Plan 

Based  on  our  experience  in  evaluating 
network  funding  requests,  network 
performance,  and  the  network  on-site 
assessment  program,  as  well  as  our 
experience  in  evaluating  other 
contractors,  including  the  State  survey 
agencies,  we  propose  to  use  the 
following  evaluation  criteria  and 
performance  indicators  to  assess  the 
effectiveness  or  potential  effectiveness 


of  network  organizations.  We  believe 
that  these  criteria  would  provide  an 
unbiased  and  effective  mechanism  for 
performance  assessment.  Although 
these  (sriteria  are  written  as  they  would 
apply  to  applicant  organizations,  they 
may  also  be  used  to  evaluate  the  actual 
performance  of  the  existing  network 
organizations. 


Chtsn* 


Evthialion  indwaloc 


The  naiworli  orgarnabon 
appoints  ■  qualified 
Medieal  Review  Board. 


Tlw  neM)rk  develop*  and 
adopk  critena  for  ttw 
evaluatton  of  patient 
care  and  lor  encouragmg 
partidpation  in  vocatiorv 
al  renabMation  programs 
and  network  goals  lor 
placing  patients  in  set- 
tings for  sell  care  and 
transplantation. 
B  Case  keview: 
Tt>e  nttwortt  develops  a 
protocol  for  ttie  receipt 
and  review  ol  a  repre- 
sentative sample  of  indi- 
vidual patient  cases  per 
montti. 
The  rtvlew  of  ndnndual 
case*  includes  the  eval- 
uation of  at  least:. 
—Individual  care  plans. 
—Long   term   and  short 

term  plans. 
— Appropriateness        of 

treatment  modality. 
—Adverse  effects, 
— IrMSdent  reports  involv- 
ing ttw  patient,  and 
—Patient    sutability    for 
home    dialysis,    trans- 
plantation   and    voca- 
txxial  rehatnlilation. 
C  Systems  Assessment: 
Ttie    networfi    suctxssfuHy 
identifies    specific    net- 
worli  problems  in  ttte  de- 
livery of  patient  care. 
Tfie  organization  assists  in- 
dividual    facilities     ar)d 
acts  to  resolve  identified 
protlems  withm  ttie  net- 
work area. 
The  network  is  aware  of 
and  assists  facilities  in 
correcting  mtemal  prob- 
lemt  that  nterfere  with 
me^King  program  require- 
ment. Trie  network  doc- 
uments these  activities. 
The  (tewtowrtt  develops  a 
protocol    to     select     a 
santole  of  member  facili- 
ties for  evaluatiori  ol  pa- 
tient placement. 


T»>e  network  tieighterw 
botli  patient  and  ptrysi- 
cian  interest  and  aware- 
ness of  alternative  treat- 
ment modalities  and  fa- 
cilitates entry  into  ttraee 
treatment  modalities 
wti«n  medically  irxticated 

Ttie  network  objectively 
asKsses  and  assists  fa- 
cilities' efforts  to  correct 
pratMems  identilied 

through      tfie      network 
malical  review  program 


The  network  demonstrates 
VI  abiWy  10  appoml.  a 
medical  review  board  n 
accofxtence  with  the  regu- 
latory requrementa. 

The  network  demonstrates 
an  atjUity  to  adopt  cnteria 
arx!  standards  lor  ttie  eval- 
uation ol  ttie  quaMy  and 
appropriateness  of  patient 
care. 


Critena 


0.  Pabenl  Senkas  Evalut- 

Son. 

Ttie  network  assists  ESRO 
benefiaanes  m  obtaining 
access  to  an  types  and 
levels  of  car* 


Evaluation  ndKator 


The  network  proposes  a 
mectiamsm  to  identify  indi- 
vidual cases  tor  review 
against  cntena  and  stand- 
ards estatilished  under  I.A. 
above. 

The  network  propose*  a 
mechamam  to  evaluate 
ttiese  areas. 


Proposed  studies  and  a  writ- 
ten mectianism  to  impte- 
ment  resultarM  action*  or 
suggestions 

Proposed  activities  required 
of  faaMies  to  improve 
care. 


Ttie  network  proposes  poli- 
cies and  procedures  to 
gain  vokjntary  compliance 
from  taoMie*  in  meeting 
HCFA  goals  and  ot>iec- 
tives  Recateitrant  facilities 
will  be  reported  to  HCFA. 

The  network  proposes  to  use 
established  critena  and 
standards  to  evaluate  the 
procedures  used  at  each 
facility  in  assessing  pa- 
tients for  ptecement  m  ap- 
propnale  trea6nent  set- 
tings. 

Ttie  network  proposes  to  ini- 
tiate patient  and  profes- 
sional education  and  infor- 
mation activities  in  this 
area  Other  initiatives  to  in- 
crease the  percentage  of 
patients  or  alternative 
treatments  are  proposed 
and  implemented. 

Ttie  network  proposes  to  de- 
velop a  review  mechanism 
to  determine  if  benefits  are 
actneved  from  ttie  medical 
review  programs. 


TIte  network  «  resporvsiv* 
to  pakant  concerns  and 
encourages  responsitile 
patient  paiticpation  R»- 
sponawenesa  is  docu- 
mented 
The  network  provides, 
maintains,  and  dvects  an 
effective  patient  griev- 
ance mectiamsm: 
—Standard  policies  and 

procedures. 
—Evaluation     of     cofiv 

plaints  legitimacy. 
— Ralionala     for     com- 
plaints not  pursued  is 
documented, 
— Investigation, 
— Conective  actions, 
—follow-up  of  corrective 

action, 
— I^oiificatxin  at  partiaa 
concerned  and  resolu- 
tion/corractive    action 
is    clearly    explained, 
and 
—The  network  assumes 
the    responsibility    ol 
assuring  that  a  result 
IS  oOtained 
//     Data  Act/vines 
The  network  maintavis  a 
patient  and  facility  spe- 
cific   data    system    ttiat 
meets  the  needs  o4  the 
network   and   HCFA   re- 
quirements. 
Data  handling  a  physicalty 
and  administratively 

structured  to  assure  pa- 
tient pnvacy  and  corrli- 
dentiality 
The  netvrork  data  manage- 
ment syslsm  provides 
tor  collectk>n,  anatyais. 
verification  and  reporting 
on  a  timely  basis, 

Ttie  network  is  aware  of 
and  assists  facilities  in 
correcting  internal  prot>- 
lems  tfial  interfere  with 
meeting  program  require- 
ments. Tliese  actwilies 
are  documented. 

The  network  data  system 
is  adequate  to  support 
current  activities,  nckjd- 
ing  ttie  activities  of  ttie 
medical  review  board. 


Ttie  network  tias  mectia- 
nisms  to  assot  patients  m 
obtaining  access  to  care 
with  respect  to  proper 
treatment  settings  and 
kBatmant  schedules  conv 
patiUe  with  patient  em- 
pfoymont. 

Propoaed  methods  of  assur- 
ing appropnale  consumer 
representation 


tV)cumenlad  procedures 


Ttie  network  has  estab- 
hstied  a  peikadic  internal 
audit  procedure  to 
assure  tlia  effectiveness 
ol  Its  syst«m  and  its  per- 
formance m:  submitting 
reports,  meeting  dead- 
lir>es.  and  identifying  and 
correcting  errors. 

HI     Program  Admnstralio^ 
and  Uanagoment 

The  network  plans  and 
manages  network  activi- 
ties to  enhance  the 
achievement  of  ESRO 
national  pnorities. 


TTie  proposed  data  system 
includes  at  least  ttie  re- 
qured  specific  data  items 
as  specified  by  HCFA. 


Information  must  be  released 
only  »i  accordance  with 
ttie  provisions  of  the  coiv 
tract  or  as  ottiennse  speci- 
fied  m  wntmg   by   HCf  A. 

The  network  proposes  to 
meet  its  obligation  n  pro- 
viding information  to  HCFA 
as  specified  in  ttie  provi- 
sions of  the  contract  or 
other  program   instruction 

The  network  proposes  poli- 
ces and  procedures  to 
gam  voluntary  compliance 
from  Its  facilities  m  meeting 
data  gathering  require- 
ments. 

The  network  proposal  as- 
sures ttial  ttiere  wiM  be  no 
curtailment  ol  network  ac- 
tivities due  to  a  lack  of 
data  or  meaningful  analy- 
sis A  periodic  analysis  of 
patient  morbidity  and  mor- 
tality trends  win  be  per- 
formed Data  lindtoigs  that 
may  be  indicative  of  inad- 
equate patient  care  wiU  be 
tracked  and  reported  to 
ttie  medical  review  board 

The  network  proposes  proce- 
dures to  identify  and  cor- 
rect problems  in  its  data 
activities  Ttie  network  has 
planning  actr^ities  to  identi- 
fy and  address  future  daa 
needs 


Contract 
bles 


proposal;   delivera- 
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Cntena 


Record  Systems 
The  netw<xt<  maintains  ail 
appropnale  systems  m  a 
standardued  mannef. 

The  networti  maintains  an 
elective  liaison  role  to 
the  Federal  goverrmient 


The  networ1<  arranges,  as 
required,  to  have  audits 
perlormed  and  audit  re- 
ports sent  to  HCFA. 


Evaluation  irxJicalor 


Organaationa  records  most 
t>e  mamlaned  n  accord- 
ance onth  sound  business 
practices 

Ttie  network  proposal  clearly 
■rxkcates  that  there  will  be 
specHic  individuals  in  the 
networti  organaation  to  co- 
ordmate  communKatons 
with  HCFA  The  networV 
will  adhere  to  specrtic  re- 
porting mechantsrns  speo- 
fied  m  the  contract 

External  (independent)  audit. 


III.  Request  for  Proposals 

We  would  develop  separately  an 
announcement  of  a  request  for  proposals 
(RFP)  to  solicit  prospective  contractors 
as  the  new  ESRD  network  organizations 
for  the  newly  designated  areas.  We 
would  publish  the  announcement  in  the 
Commerce  Business  Daily  (CBD)  for  15 
consecutive  days.  During  those  15  days, 
interested  parties  could  request  copies 
of  the  RFP.  On  the  fifteenth  day  that  the 
announcement  appears  in  the  CBD.  we 
would  distribute  copies  of  the  RFP  to 
existing  organizations  that  we  feel 
currently  have  the  expertise  to  perform 
network  organization  functions  and  any 
other  parties  that  request  copies.  We 
would  accept  proposals  within  30  days 
from  the  date  that  we  issue  copies  of  the 
RFP. 

IV.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  pubHsh  an  initial 
regulatory  impact  analysis  for  any 
proposed  notice  such  as  this  that  meets 
one  of  the  E.O.  criteria  for  a  "major 
rule";  that  is.  that  would  be  likely  to 
result  in:  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612),  unless  the 
Secretary  certifies  that  a  proposed 
notice  such  as  this  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  ESRD  networks  are  such  a 
small  activity,  with  a  total  FY  1987 
budget  of  less  than  $6  million,  these 


changes  do  not  meet  any  of  the  criteria 
for  a  major  rule  under  Executive  Order 
12291,  and  a  regulatory  impact  analysis 
is  not  required.  However,  the  planned 
reductions  in  numbers  of  network  areas 
and  organizations  will  clearly  affect  all 
or  almost  all  existing  network 
organizations.  Since  these  organizations 
are  a  creation  of  the  government  and  are 
funded  by  us  solely  to  fulfill  the 
requirements  of  the  law,  they  are  not  the 
kind  of  small  entities  to  which  the 
Regulatory  Flexibility  Act  is  usually 
considered  to  apply.  Nontheless,  they 
are  small  organizations  and  a 
substantial  number  of  them  would 
experience  a  significant  adverse 
economic  effect  as  a  result  of  our 
changes.  Therefore,  the  following 
discussion,  in  combination  with  other 
sections  of  this  notice,  serves  as  a 
voluntary  regulatory  flexibility  analysis. 

Existing  network  organizations  would 
be  affected  only  when  we  actually 
redesignate  network  areas  and  make 
arrangements  with  new  network 
organizations.  We  do  not  expect  the 
redesignation  of  network  areas  to  have 
an  adverse  affect  on  ESRD  facilities  or 
beneficiaries.  Rather,  to  the  extent  that 
network  performance  relative  to 
available  resources  is  enhanced,  the 
entire  ESRD  program  would  benefit. 

The  criteria  for  the  designation  of 
these  new  network  areas  would  have  a 
potential  impact  upon  the  networks,  the 
beneficiaries,  and  the  facilities.  For 
example,  one  of  the  criteria  that  we 
propose  to  use  as  a  basis  for  area 
designation  is  patient  population.  This 
criterion  would  determine  the  funding 
level  of  each  network  organization 
because  the  network  funding  mechanism 
is  based  on  the  number  of  treatments 
provided  within  the  network  area. 
(Section  1881(b)(7)  of  the  Act  as 
amended  by  section  9335(j)  of  Pub.  L. 
99-509  requires  the  Secretary  to  reduce 
the  amount  of  each  composite  rate 
payment  for  each  treatment  by  $0.50  and 
provide  for  the  payment  of  such  amount 
to  meet  the  necessary  and  proper 
administrative  costs  of  the  network 
organization  in  the  area  where  the 
treatment  is  provided.) 

Following  are  the  area  designations 
and  the  total  number  of  patients  per 
area: 


Network 

area 

Nufnbor  of 
pstiefits 

1 

3.791 
7  164 

2 

3 

4 

4.233 
4  61B 

5 

5.030 

6 

3  799 

7 

6660 

8 

4  485 

0 

5.343 

patients 

10 - .    

3  549 

11 ,. 

4  792 

12 ._ 

3  175 

13    

2  964 

14 .    _ 

5  422 

15.. _ 

2  789 

IB 

2^94 

17 „.. 

6  726 

For  purposes  of  estimating  revenue, 
we  have  assumed  that  the  average 
number  of  dialysis  treatments  per  week 
is  2.6  at  $.50  per  treatment.  We  assume 
an  allocation  of  $67.60  per  patient  per 
year.  The  smallest  area  would  thus  be 
allocated  about  $175,000  and  the  largest 
area  would  be  allocated  nearly  $600,000. 

The  patient  population  criterion 
should  ensure  that  there  is  a  sufficient 
level  of  funding  to  ensure  the  survival  of 
small  network  organizations  and  ensure 
a  basic  level  of  services  provided  to  the 
beneficiaries  and  the  providers. 
Appropriate  application  of  this  factor 
could  prevent  the  growth  of  disparities 
among  the  services  provided  to  the 
ESRD  beneficiaries  throughout  the 
country. 

We  intend  to  replace  existing  network 
organizations  with  a  more  effective  and 
efficient  system.  The  health  care 
delivery  system  generally  is  capable  of 
coordinating  the  delivery  of  needed 
services  without  reliance  on  special 
additional  organizations  such  as  the 
ESRD  networks.  As  a  desirable  by- 
product, these  changes  would  reduce  the 
regulatory  burden  on  the  suppliers  of 
ESRD  services,  while  continuing  to 
assure  the  health  and  safety  of  Medicare 
beneficiaries. 

In  conclusion,  although  our  proposed 
evaluation  criteria  may  appear  to  be 
burdensome,  we  have  made  an  effort  to 
assure  that  network  areas  of  sufficient 
size  would  perform  these  functions. 
Also,  these  criteria  should  result  in  a 
good  management  information  system 
defining  patients'  treatment  modalities 
and  a  quality  control  system  that  justify 
the  costs  and  burden  imposed  on  the 
networks  and  which  are  expected  to 
benefit  the  beneficiary  and  society.  We 
believe  that  the  adverse  economic 
impact  of  this  notice  would  be  limited  to 
the  affected  entities  and  their  immediate 
employees.  Such  adverse  consequences 
as  may  be  anticipated  would  not  be  of 
sufficient  magnitude  to  offset  the 
advantages  to  be  gained  by  anticipated 
improvements  in  efficiency, 
effectiveness,  economy,  and  quality  of 
care. 

V.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive  on  proposed 
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regulations,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  the  final  rule,  we  will 
consider  all  comments  received  timely 
and  respond  to  the  major  issues  in  the 
preamble  to  that  rule. 

VI.  Collection  of  Information 
Requirements 

This  notice  contains  no  information 
collection  requirements.  Consequently, 
this  notice  need  not  be  reviewed  by  the 
Executive  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980. 

(44  use.  3501  et  seq.) 

(Sees.  1102. 1861. 1862(a),  1871, 1874.  and  1881 
of  the  Social  Security  Act  (42  U.S.C.  1302 
1395X,  1395y(a),  1395hh,  1395kk,  and  1395rr)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare  Hospital 
Insurance  and  No.  13.774,  Supplementary 
Medical  Insurance) 

Dated:  February  18, 1987. 
William  L  Roper, 

Administrator,  Health  Care  Financing 
Administration. 
Approved:  March  13. 1987. 
Otis  R.  Bowen, 
Secretary. 

Appendix — Existing  ESRD  Network 
Areas 

ESRD  network  No.  1 

American  Samoa,  Guam,  Hawaii,  The 
Trust  Territory  of  the  Pacific  Islands. 

ESRD  network  No.  2 

The  State  of  Alaska. 
The  State  of  Idaho. 
The  State  of  Montana. 
The  State  of  Oregon. 
The  State  of  Washington. 

ESRD  network  No.  3 

The  following  counties  in  Northern 
California:  Alameda,  Alpine,  Amador, 
Butte,  Calaveras,  Colusa,  Contra  Costa, 
Del  Norte,  El  Dorado,  Fresno,  Glenn, 
Humboldt,  Lake,  Lassen,  Madera,  Marin, 
Mariposa,  Mendocino,  Merced,  Modoc, 
Mono,  Monterey,  Napa,  Nevada,  Placer, 
Plumas,  Sacramento,  San  Benito,  San 
Francisco,  San  Joaquin,  San  Mateo, 
Santa  Clara,  Santa  Cruz,  Shasta,  Sierra, 
Siskiyou.  Solano,  Sonoma,  Stanislaus, 
Sutter,  Tehama,  Trinity,  Tuolumne,  Yolo, 
Yuba. 

The  State  of  Nevada  excluding  Clark 
County  which  is  included  in  Network 
area  4. 

ESRD  network  No.  4 

The  following  counties  in  Southern 
California:  Imperial,  Inyo,  Kern,  Kings, 
Los  Angeles,  Orange.  Riverside,  San 
Bernardino,  San  Diego,  San  Luis  Obispo, 
Santa  Barbara,  Tulare,  Ventura. 


The  following  county  in  Southern 
Nevada:  Clark. 

ESRD  network  No.  5 

The  State  of  Colorado. 

The  State  of  Utah  excluding  the 
Navaho  Reservation  portion  of  San  Juan 
County  which  is  in  Network  area  6. 

The  State  of  Wyoming. 

The  following  counties  in  the  State  of 
Nebraska:  Banner,  Box  Butte,  Cheyenne, 
Dawes,  Oeuel.  Garden,  Kimball,  Morrill, 
Scotts  Bluff,  Sheridan.  Sioux. 

ESRD  network  No.  6 

The  State  of  Arizona. 
The  State  of  New  Mexico. 
The  Navaho  Reservation  portion  of 
San  Juan  County,  Utah, 

ESRD  network  No.  7 

The  State  of  Minnesota. 

The  State  of  North  Dakota. 

The  State  of  South  Dakota. 

The  following  counties  in  the  State  of 
Michigan:  Alger,  Baraga,  Delta, 
Dickinson,  Gogebic,  Houghton,  Iron, 
Keweenaw,  Marquette,  Menominee, 
Ontonagon,  Schoolcraft. 

The  following  counties  in  the  State  of 
Wisconsin:  Ashland,  Bayfield,  Burnett, 
Douglas.  Iron.  Price,  Sawyer,  Washburn. 

ESRD  network  No.  8 

Composed  of: 

The  Slate  of  Iowa. 

The  State  of  Nebraska  excluding  the 
following  counties  which  are  included  in 
Network  area  5:  Banner,  Box  Butte, 
Cheyenne,  Dawes,  Deuel,  Garden, 
Kimball,  Morrill,  Scotts  Bluff,  Sheridan. 
Sioux. 

The  following  counties  in  the  State  of 
Illinois:  Henry,  Mercer,  Rock  Island. 

ESRD  network  No.  9 

The  State  of  Kansas. 

The  State  of  Missouri  excluding  the 
following  counties  which  are  included  in 
Network  area  18:  Dunklin,  Mississippi, 
New  Madrid.  Pemiscot.  Scott,  Stoddard. 

The  following  counties  in  the  State  of 
Illinois:  Clinton,  Madison,  Monroe,  St. 
Clair. 

ESRD  network  No.  10 

The  State  of  Arkansas  excluding  the 
following  counties  which  are  included  in 
NetwoHc  area  18:  Crittenden, 
Mississippi. 

The  State  of  Oklahoma. 

ESRD  network  No.  11 

The  State  of  Texas. 
ESRD  network  No.  12 

The  $tate  of  Louisiana. 


ESRD  network  No.  13 

The  State  of  Wisconsin  excluding  the 
following  counties  which  are  included  in 
Network  area  7:  Ashland.  Bayfield, 
Burnett,  Dou^as.  Iron,  Price,  Sawyer, 
Washburn. 

ESRD  network  No.  14  I 

The  State  of  Michigan  excluding  the 
following  counties  which  are  included  in 
network  area  number  7:  Alger,  Baraga. 
Delta,  Dickinson,  Gogebic,  Houghton, 
Iron,  Keweenaw,  Marquette, 
Menominee,  Ontonagon,  Schoolcraft. 

ESRD  netwofifi  No.  15 

The  State  of  Illinois  excluding  the 
following  counties  which  are  included  in 
Network  area  8:  Henry,  Mercer.  Rock 
Island,  and  the  following  counties  which 
are  included  in  Network  area  9:  Clinton, 
Madison,  Monroe,  St.  Clair. 

ESRD  network  No.  16 

The  State  of  Indiana. 

ESRD  network  No.  17 

The  State  of  Kentucky. 

The  following  counties  in  the  State  of 
Ohio:  Adams,  Brown,  Butler,  , 

Champaign,  Clark,  Clermont,  Clinton, 
Darke,  Greene,  Hamilton,  Highland, 
Miami,  Montgomery,  Preble,  Shelby, 
Warren. 

ESRD  netwdtk  No.  18 

The  State  of  Alabama  excluding  the 
following  county  which  is  included  in 
network  area  number  20:  Russell. 

The  State  of  Mississippi. 

The  State  of  Tennessee. 

The  following  counties  in  the  State  of 
Arkansas:  Crittenden,  Mississippi. 

The  following  counties  in  the  State  of 
Georgia:  Catoosa,  Dade,  Walker. 

The  following  counties  in  the  State  of 
Missouri:  Dunklin.  Mississippi,  New 
Madrid,  Pemiscot,  Scott,  Stoddard. 

The  following  counties  in  the  State  of 
Virginia:  Scott,  Washington. 

ESRD  network  No.  19  ' 

The  State  qf  Florida.  | 

ESRD  network  No.  20 

The  State  of  Georgia  excluding  the 
following  counties  which  are  included  in 
network  area  number  18:  Catoosa,  Dade, 
Walker.  | 

The  State  of  South  Carolina. 

The  following  county  in  the  State  of 
Alabama:  Russell. 

ESRD  network  No.  21 

The  State  of  North  Carolina. 


ESRD  network  No.  22 

Composed  of  the  State  of  Ohio 
excluding  the  following  counties  which 
are  included  in  network  area  number  17: 
Adams.  Brown,  Butler,  Champaign, 
Clark,  Clermont,  Clinton,  Darke.  Greene. 
Hamilton,  Highland,  Miami, 
Montgomery,  Prehle,  Shelby.  Warren. 

The  following  counties  of  Western 
Pennsylvania:  Allegheny,  Armstrong, 
Beaver.  Bedford,  Blair,  Butler,  Cambria, 
Cameron,  Clarion,  Crawford,  Elk,  Erie. 
Fayette,  Forest,  Fulton,  Greene. 
Huntingdon,  Indiana,  Lawrence, 
McKean.  Mercer,  Potter,  Somerset, 
Venango.  Warren.  Washington, 
Westmoreland. 

ESRD  network  No.  23 

The  District  of  Columbia. 

The  following  counties  in  the  State  of 
Virginia:  Arlington.  Fairfax,  Loudoun, 
Prince  William. 

Tht  following  counties  in  the  State  of 
Maryland:  Calvert,  Charles, 
Montgomery,  Prince  Georges.  St.  Marys. 

ESRD  network  No.  24 

The  State  of  Delaware. 

The  following  counbes  of  Eastern 
Pennsylvania:  Adams.  Berks,  Bucks, 
Carbon.  Centre.  Dauphin.  Delaware, 
Franklin.  Jefferson,  Juniata, 
Lackawanna,  Lancaster,  Lebanon, 
Lehigh,  Luzerne,  Lycoming,  Mifflin. 
Monroe.  Chester.  Clearfield.  Clinton, 
Columbia.  Cumberland,  Moittgomery, 
Montour,  Northampton, 
Morthumberland,  Perry.  Pike. 
Philadelphia,  Schuylkill.  Snyder.  Union, 
Wayne.  Wyoming.  York. 

ESRD  network  No.  25 

The  following  counties  of 
Metropolitan  New  York:  Bronx, 
Dutchess.  Kings.  Nassau,  New  York, 
Orange,  Putnam,  Queens,  Richmond, 
Rockland.  Suffolk.  Sullivan.  Ulster. 
Westchester. 

ESRD  network  No.  26 

The  State  of  New  York  excluding  (he 
following  coimties  which  are  included  in 
Network  area  25:  Bronx.  Dutchess. 
Kings,  Nassau,  New  York,  Orange, 
Putnam,  Queens,  Richmond,  Rockland, 
Suffolk,  Sullivan.  Ulster.  Westchester. 

The  following  counties  in  the  Stale  of 
Pennsylvania:  Bradford.  Susquehanna. 
Sullivan.  Tioga. 

ESRD  network  No.  27 

The  State  of  Connectirut. 

ESRD  network  No.  28 

The  State  of  Maine. 
The  State  of  Massachusetts. 
The  State  of  New  Hampshire. 
The  Stale  of  Rhode  Island. 
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The  State  of  Vermont. 
ESRD  network  No  29 

Puerto  Rico,  Vhpn  Islands. 
ESRD  network  No.  30 

The  State  of  Virginia  excluding  the 
following  counties  which  are  included  in 
Network  area  18:  Scott.  Washington, 
and  the  fallowing  counties  which  are 
included  in  Network  area  23:  Arlington, 
Fairfax,  Loudoun,  Prince  "William. 

The  State  of  West  Virginia. 

ESRD  network  No.  31 

The  State  of  Maryland  excluding  the 
following  counties  which  are  included  in 
Network  area  23:  Calvert,  Charles. 
Montgomery.  Prince  Georges,  St.  Mary's 

ESRD  network  No.  32 

The  State  of  New  Jersey. 

[FR  Doc.  87-7927  Filed  +-6-87;  8:45  ami 

BILUNG  CODE  4T20-0Mti 


Office  of  Human  Development 
Services 

Intent  to  Reallot  Basic  Support  and 
Protection  and  Advocacy  Funds  to 
States  for  Developmental  Disabilities 
Expenditures;  reallotment  of  funds 

agency:  Administration  on 
Developmental  DiBabihties,  Office  of 
Human  Development  Services,  HHS. 
ACTION:  Notice  of  intent  to  reallot  funds. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities  herein  gives 
notice  of  intent  to  reallot  funds  which 
are  not  available  to  the  Trust  Territories 
of  the  Pacific  and  funds  which  will  not 
be  obligated  or  expended  by  any  other 
State  prior  to  September  30.  T987.  This 
notice  is  given  in  accordance  with 
section  125M)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act.  To  identify  States  that  do  not 
intend  to  obligate  or  expend  funds  h*/ 
September  30, 19B7,  and  to  identify  those 
States  that  wish  to  be  considered  for 
receipt  of  additional  funds  under  this 
reallotment,  each  State  or  Territory  must 
provide  the  following  information  in 
writing: 

(1]  The  amount  of  funds  that  will  itot 
be  obligated  or  expended  by  September 
30. 1987,  under  its  approved  State  Plan. 
If  all  funds  will  "be  obligated,  provide  a 
statement  to  that  effect; 

(2)  The  amount  of  additional  funds 
that  can  be  obligated  or  expended  by 
September  30. 1987.  if  any;  or 

(3)  A  statement  that  no  additional 
funds  can  be  used  by  that  date. 

This  information  will  be  used  to 
calculate  the  amounts  to  be  reellotted.  It 
should  be  submitted  no  later  than  May 


11. 1987  to:  Bettye  J.  Mobley.  Grants  and 
Contracts  Management  Division.  Offioe 
of  Human  Development  Services. 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue. 
SW..  Room  341F.4  HHH  Bldg.. 
Washington.  DC  20201. 

A  State  or  Territory  which  does  not 
provide  the  written  notice  as  described 
above  will  not  receive  a  reallocation  of 
additional  funds  for  Fiscal  Year  1987. 
FOB  FURTHER  INFORMATION  CONTACT: 
Bettye  J.  Mobley.  (202)  245-7220. 

Dated:  March  25. 1987. 
Robert  Stovenour. 

Acting  Commissioner,  Administration  on 
Developmental  Disabilities. 

Approved:  April  3. 1987. 
lean  K.  Elder. 

Assistant  Secretary  for  Human  Development 

Services-Designate. 

FR  Doc.  87-7885  Filed  4-B-87:  8:45  ami 

BltUNG  CODE  413(M>1-M 


National  Institutes  of  Health 

Animal  ftesouroes  Review  Committee; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Animal  Resources  Review  Committee. 
Division  of  Research  Resources.  May 
19-20. 1987.  National  Institutes  of 
Health,  Building  31.  Conference  Room  8. 
9000  RockviUe  Pike,  Bethesda.  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  May  19  from  1  p.m.  to 
approximately  3  p.m.  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Animal  Resources  Program  and  the 
selection  of  future  meeting  dates. 
Attendance  by  the  public  will  be  limited 
to  «pace  available. 

in  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c){6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to  the 
public  on  May  19  from  8:30  a.m.  to 
approximatefy  12  noon  and  from 
approximately  3  p.m.  to  5  p.m..  and  on 
May  20  from  8:30  a.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  submitted  to  the  Animal 
Resources  Program.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine,  Information 
Officer,  Division  of  Research  Resources, 
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National  Institutes  of  Health,  Building 
31,  Room  5B13,  Bethesda,  Maryland 
20892,  (301)  496-5545,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 
Dr.  Carl  E.  Miller,  Executive  Secretary  of 
the  Animal  Resources  Review 
Committee,  Division  of  Research 
Resources,  National  Institutes  of  Health, 
Building  31,  Room  5B55,  Bethesda, 
Maryland  20892,  (301)  49&-5175,  will 
furnish  substantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.306,  Laboratory  Animal 
Sciences.  National  Institutes  of  Health) 

Dated:  April  2,  1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  87-7877  Filed  4-8-87;  8:45  am] 
BILUNG  COOC  4140-01-M 

National  Institute  on  Aging;  National 
Advisory  Council  on  Aging;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  (NIA),  on 
May  19-20, 1987,  in  Building  31, 
Conference  Room  10,  National  Institutes 
of  Health,  Bethesda,  Maryland.  This 
meeting  will  be  open  to  the  public  on 
Tuesday,  May  19,  from  10:30  a.m.  until 
noon  for  a  status  report  by  the  Director, 
National  Institute  on  Aging,  and  a  report 
on  the  role  of  genetic  controls  on  the 
aging  process.  It  will  be  open  to  the 
public  on  Wednesday,  May  20,  from  9:00 
a.m..  until  adjournment  for  a  report  on 
the  NIA  Intramural  Program,  a  report  on 
the  ad  hoc  Committee  on  Program  and  a 
report  on  current  and  future  research 
activities  in  health  services  delivery. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c){4)  and  552b(c)(6), 
Title  5,  U.S.C  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  May  19  from 
1:00  p.m.  to  recess  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Because  this  meeting  is  scheduled  so 
far  in  advance,  it  is  suggested  that  you 
contact  Mrs.  June  McCann,  Council 
Secretary  for  the  National  Institute  on 
Aging,  National  Institutes  of  Health. 
Building  31,  Room  5C05,  Bethesda, 


Maryland  20892,  (301/496-9322),  for 
speijific  information. 

(Catalog  of  Federal  Domestic  Assistance 
Progtam  No.  13.866.  Aging  Research,  National 
Institutes  of  Health) 

Dated:  April  2, 1987. 
Bettf  I.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-7878  Filed  4-8-87;  8:45  am] 
BILUIIG  CODE  414041-M 

National  Institute  on  Aging;  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  on  Aging,  April  20-22, 1987,  to 
be  held  at  the  Gerontology  Research 
Center,  Baltimore,  Maryland.  The 
meeting  will  be  open  to  the  public  from 
9:00. a.m.  on  Monday,  April  20  until 
approximately  4:00  p.m.  and  will  again 
be  open  to  the  public  from  9:00  a.m.  on 
Tuesday,  April  21,  until  4:00  p.m. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

la  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92^63,  the 
meeting  will  be  closed  to  the  public  on 
April  20  from  4:00  p.m.  until  recess,  and 
again  on  April  21  from  4:00  p.m.  until 
adjournment  on  April  22  for  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  NIA, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  C.  McCann,  Committee 
Management  Officer,  NIA,  Building  31, 
Room  2C05,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(telephone:  301/496-9322)  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members.  Dr.  Richard  C. 
Greulich,  Scientific  Director,  NIA, 
Gerontology  Research  Center,  Baltimore 
City  Hospitals,  Baltimore.  Maryland 
21224,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.886,  Aging  Research,  National 
Institutes  of  Health) 

Dated:  April  2, 1987. 
Betty  ].  Beveridge. 

NIH  Committee  Management  Officer. 
(FR  Doc.  87-7879  Filed  4-8-87;  8:45  am) 
BILtINO  CODE  414O-01-« 


National  Library  of  Medicine;  Board  of 
Regents,  the  Extramural  Programs  and 
Pricing  Subcommittees;  Meetings 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  May  28-29, 1987,  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda, 
Maryland,  and  the  meetings  of  the 
Extramural  Programs  and  the  Pricing 
Subcommittees  on  the  preceding  day. 
May  27,  from  2  to  3  p.m..  in  the  Sth-fioor 
Conference  Room  of  the  Lister  Hill 
Center  Building  and  from  3  to  4  p.m.  in 
Conference  Room  "A"  of  the  Library, 
respectively. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to  5:15  p.m.  on 
May  28  and  from  9  a.m.  to  appoximately 
12  noon  on  May  29  for  administrative 
reports  andprogram  discussions.  The 
entire  meeting  of  the  Pricing 
Subcommittee  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4),  552b(c)(6),  Title 
5,  U.S.C,  and  sec.  10(d)  of  Pub.  L.  92-463, 
the  entire  meeting  of  the  Extramural 
Programs  Subcommittee  on  May  27,  will 
be  closed  to  the  public,  and  the  regular 
Board  meeting  on  May  29  will  be  closed 
from  approximately  12  noon  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr,  Robert  B.  Mehnert.  Chief,  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike.  Bethesda. 
Maryland  20894.  Telephone  Number: 
301-496-6308,  will  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  tQ  the 
meeting.  ' 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879 — Medical  Library 
Assistance.  National  Institutes  of  Health) 
Dated:  April  2, 1987. 

Betty  ].  Beveridge. 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-7880  Filed  4-8-87;  8:45  am) 

BtlXINO  CODE  414(M)1-M 


National  Lttuary  olMecficine, Bowtl <tf 
Scientific  Counselors;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notioe  is 
hereby  given  of  the  meetiitg  orf  the  Board 
of  Scientific  Counselors,  National 
Library  of  Medicine,  on  May  18  and  19, 
1987,  in  the  Board  Room  of  the  National 
Library  of  Medicine,  Building  38.  8806 
Rockville  Pike,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  4  p.m.  on  May  18. 1987, 
and  from  8:30  a.m.  to  approximately  12 
noon  on  May  19, 1987,  for  the  review  of 
research  and  development  programs  of 
the  Lister  Hill  Nalional  Center  for 
Biomedical  Communications. 
Attendance  by  the  public  wiH  be  limited 
to  space  available. 

In  accordance  ivith  provisions  seft 
forth  in  sec.  552b(c)(e),  Title  5,  U.S.C, 
and  «ec.  10(d)  of  Pub.  L.  92-468,  Ihe 
meeting  will  be  closed  to  the  public  on 
May  18,  from  approximately  4  to  5  pjn. 
for  the  consideration  of  personnel 
qualifications  and  performance  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

The  Executive  Secretary.  Dr.  Daniel  R. 
Masys.  Director.  Lister  HiJI  National 
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Center  for  fliomedical  Communications, 
National  Library  of  Medicine,  8600 
Rockville  Pike,  Betbesda.  Mar\'land 
20894,  telephone  (301)  496-4441,  will 
furnish  summaries  of  the  meeting, 
rosters  of  committee  members,  and 
substantive  information. 

Dated:  April  2, 1967. 
Betty  J.  Beveridge, 

NIH  Committee  Management  Officer.  NIH. 
[FR  Doc.  67-7881  Filed  4-6-67;  8S5  am\ 
BILLMG  CODE  *^^»■w•m 


Research  Grants  Division  Study 
Section;  Meetings 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  May  1987, 
and  the  individuals  from  whom 
summaries  of  meetings  and  rosters  of 
committee  members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  Jiour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 


accordance  with  the  provisions  set  forth 
in  sees.  552(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  and  sec.  10(d)  of  Pub.  L.  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  conriderrtial 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Grants  Inquiries  Office,  Division 
of  Research  Grants,  Westwood  Building. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  telephone  301-496-7441 
will  furnish  summaries  of  the  meetings 
and  rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


study 


Behavioral  and  f4eufOseiences-1.  Ms.  Jawt  Cuca.  Rm.  A13.  Tel.  301-486-5352  . 
Behavioral  and  Neuroscwioes-2.  Ma  Janal  Cuca.  Hm.  A13,  Te).  301-496-53S2 . 
Biomedical  Soences-l,  Or  Daniel  Eskmau.  Hm.  AlO.  Tel.  301-496-1067 ..._ _ 


Biomedical  Sciences-2,  Dr  Charles  Baker.  Rm  AlO.  Tel  301-496-7150 

Biomedical  Scionces-3.  Mr  Gene  Headlay,  Rm  A2S.  Tel  301-496-7287.... 
Biomedical  Sciences-4,  Or  Chartes  Baker.  Rm  *10.  Tol  3ei-496-7150....„ 
Biomedical  Sciences-5.  Or  Bert  Wilson.  Rm.  A25.  Tat.  301-496-7600 


Biomedical  Sciences-6.  Or  Mslvin  Gottlieb.  Rm.  A1Q.  Tel  301-496-3117... 
BiomedKjal  Sewnoe»-7.  XIr  Darnel  Eskntau  Rm^  A25  Tel  301-496-7287... 
Clinical  Sciences-1,  Dr  Lynwood  Jones.  Jr..  Rm.  Aia.  Tel  801-496-7510. 
Ctmacal  ScierKes-2,  Dr.  Bernice  bpkin.  Rm.  A19.  Tel.  301-496-7477 


Clinical  Sciences-3. 
Ckrucal  Sciences-4, 


O  Ncholas  Mazarella.  Rm  A27.  Tet  301-496-1069. 
Dr  Bemioe  Uptor,  Rm  A19.  Te)  301-496-7477 


May  1967  meetings 


4MBy  26-29 

M«y  15 

Mn  21-22. 


May 

May 
May 


20-?1. 

13-W. 
13-14. 
14-^. 


18-20. 
11-13. 
14-15 . 
18-19. 


I  7 

f  20-21. 


Time 


8:30 

830 

830 

830 
830 
8:30 
830 

830 
8:30 
eJ30 
8.30 

8:30 
830 


Wellington  Hotel.  Washington. 

DC 
Room  4.  Btdg  31A.  Bethesita. 

MD 
Room  6.  BMg  31C.  BeOiesda. 

MD 
Holiday  Inn.  Bethesda  MD 
Holiday  Inn.  Georgetown.  DC 
namada   inn.   Bethesita.   MD 
Room  8.  Bklg  310.  Bethesda. 

MD 
Ramada    Inn,    Bethesda.    MD 
Cromme  Ptaza.  Rockvilte.   MD 
Raraada   Inn.   Bethesda.  'MO 
Walliimlon  Hotel.  Wasnmgtoa 

DC 
Crewiw  Plaia.  RockviMe    MD 
Wellington  -Hotel    WBShmgton. 

DC 


(Catalog  of  Federal  Domestic  ABsistence 
Program  Nos.  13.306. 13.338. 13.337. 13.393- 
13.396.  13.B37-13.844. 13.846-13.B7a  13.892. 
13.983.  National  Institutes  of  Heahfa.HHS) 

Dated:  April  2, 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer.  MfJ. 
[FR  Doc.  87-7882  Filed  4-8-87;  8:45  am] 
BIIXLNO  COOE  414»-OM«l 


Public  Health  Service 

National  bwHtutes  of  Health; 
Statement  of  Oroanization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  51  FR  28135, 
August  5, 1986)  is  amended  to  reflect  the 
changes  indicated  below  in  the  titles  of 


the  programs  of  the  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke  (NINCDS)  (HNQ). 
and  the  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
(HNV).  These  changes  will  reflect  the 
organizations'  reporting  relationship  to 
the  Director,  NINCDS.  and  the  Director. 
NIEHS. 

Section  HN-B.  Organization  and 
Functions  is  amended  by  retitiing  the 
following  programs,  as  indicated: 

(1)  Under  the  heading  National 
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Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke 
(HNQ): 


Formef  Title 


(a)  IntramurBl  Research 
Progam  (HNO-2) 

(b)  Fundamenlal  Neurosa- 
ences  Progcam  (HNO-3) 

(c)  Communicative  DiswdefS 
Program  (HNO-4) 

(d)  Stroke  and  Trauma  Pro- 
gram (HNQ-6) 

(e)  Extramural  Activities  Pro- 
gram (HNO-7) 

(0  Convulsive,  Developmen- 
tal, and  Neuromuscular 
Disorders  Program  (HNO- 
81 

(g)  Demyehnatmg.  Atropic. 
and  Dementing  Disorders 
Program  (HNQ-9) 


Revised  Title 


Division  of  Intramural  Re- 
search (HN02) 

Division  ol  Fundamental  Neu- 
rosciences  (HNQ3) 

Division  ol  Commumcalive 
Disorders  (HN04) 

Division  of  Stroke  and 
Traurru  (HN06I 

Division  of  Extramural  Actiw 
ties  (HNQ7I 

Division  of  Convulsive.  Devel- 
opmental, and  Neuromus- 
cular Disorders  (HN08) 

Division  of  Demyelinabng, 
Atropic.  and  Dementing 
Disorders  (MN09) 


(2)  Under  the  heading  National 
Institute  of  Environmental  Health 
Sciences  (HNV): 


Former  Title 


(a)  Intramural  Research  Pro- 
gram (HNV-2) 

(b|  Extramural  Program 
(HNV-3). 

(c)  T~?r-)4ogy  Resean::h  and 
Testing  Program  (HNV-5) 

(d)  Biometry  and  Risk  As- 
sessment Program  (HNV- 
6) 


Revised  Title 


Division  of  Intramural  Re- 
search (HNV2) 

Division  of  Extramural  Re- 
search and  Training 
(HNV3) 

Division  of  Toxkxilogy  Re- 
search and  Testing  (HNV5) 

Division  of  Biometry  and  Risk 
Assessment  (HNV6) 


Dated;  April  1. 1987. 
Wilford  |.  Forbush. 
Director.  Office  of  Management,  PHS. 
|FR  Doc.  87-7936  Filed  4-8-87;  8;45  am] 
BILLING  COOE  4140-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tfie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forma  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
Washington.  DC  20503,  telephone:  (202) 
395-7340. 

Title;  Application  Process  Contract,  25 
CFR  271. 


Abstact:  Indian  tribes  can  request  to 
enter  into  a  contract  or  contracts  to 
plan,  conduct  and  administer  programs 
or  portions  thereof,  now  administered 
by  the  Bureau  of  Indian  Affairs. 
Information  collected  in  25  CFR  Part  271 
is  necessary  to  evaluate  the  contract 
application  and  to  monitor  and  evaluate 
any  contract  which  is  subsequently 
issued. 

Frequency:  Upon  initial  application. 

Description  of  Respondents:  Indian 
tribes  desiring  to  contract  Bureau 
programs. 

Annual  Responses:  1,430. 

Annual  Burden  Hours:  24,655. 

Bureau  Clearance  Officer:  Cathie 
Martin.  (202)  343-3577. 
)ohii  D.  Geary, 

Acting  Deputy  to  the  Assistant  Secretary — 
Indian  Affairs  (Tribal  Services). 
(PR  Doc.  87-7842  Filed  4-8-87;  8:45  ami 

BIUING  COOE  431(M)2-«I 


Bureau  of  Land  Management 

[WY-920-07-4111-15;  W-75831] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Campbell  County,  WY 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b](l],  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-75831  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
ratei  of  $7  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
leaae  W-75831  effective  June  1, 1986. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L.  Tarsliis. 
Chiaf,  Leasing  Section. 
[FR  Doc.  87-7846  Filed  4-8-87;  8;45  am] 

BIUJNO  COOE  4310-22-M 


[WY-920-07-4111-15;  W-79753] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Converse  County,  WY 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-79753  for  lands  in 
Converse  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  fpr  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-79753  effective  July  1, 1986. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarshis, 
Chief  Leasing  Section. 
[FR  Doc.  87-7847  Filed  4-8-87;  8:45  am] 

WUJNG  COOE  4310-22-M 


[WY-920-07-4111-15;  W-978271 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  Park     ^ 
County,  WY 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
{b)(l).  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-97827  for  lands  in  Park 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
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lease  W-97827  effective  February  1, 

1987,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Andrew  L  Tarshis, 

Chief.  Leasing  Section. 

[FR  Doc.  87-7848  Filed  4-8-87;  8:45  am] 

BILUNG  COOE  4310-23-M 

[NV-943-07-4212-10;  Ney-058218] 

Nevada;  Land  Reconveyed  to  the 
United  States;  Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  notice. 

summary:  This  notice  provides  a 
correction  to  the  legal  description 
published  regarding  a  reconveyance  to 
the  U.S.  by  the  Las  Vegas  Valley  Water 
District. 

EFFECTIVE  DATE:  April  9,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  Bureau  of  Land 
Management,  Nevada  State  Office,  P.O. 
Box  12000,  Reno,  Nevada  89520  (702) 
784-5481. 

SUPPLEMENTARY  INFORMATION:  In 
Federal  Register  document  79-36539  on 
page  68038  in  the  issue  of  Wednesday, 
November  28, 1979,  make  the  following 
correction: 

Line  5  of  the  legal  description  should 
read  "162, 163,  and  164." 
Rol>ert  G.  Steele, 

Deputy  State  Director.  Operations. 
|FR  Doc.  87-7871  Filed  4-8-87;  8:45  am] 

BILUNG  CODE  4310-HC-M 
[NV-930-07-4212-22] 

Filing  of  Plat  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of  plats  of 
survey. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Nevada. 

DATES:  Filings  were  effective  at  10  a.m., 
on  March  24, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lacel  Bland,  Chief.  Branch  of  Cadastral 
Survey,  Nevada  State  Office,  Bureau  of 
Land  Management,  850  Harvard  Way, 
P.O.  Box  12000.  Reno,  Nevada  89520. 
(702)  784-5484. 

SUPPLEMENTARY  INFORMATION:  The  Plats 
of  Survey  of  lands  described  below 


were  officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada. 

Mount  Diablo  Meridian,  Nevada 

T.  13  N.,  R.  19  E.— Dependent  Resurvey 

T.  14  N.,  R.  19  E.— Dependent  Resurvey  and 

Subdivisions 
T.  14  N..  R.  20  E.— Dependent  Resurvey  and 

Subdivisions 
T.  15  N.,  R.  20  E.— Dependent  Resurvey  and 

Subdivisions 

The  survey  of  T.  13  N.,  R.  19  E.,  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Indian  Affairs. 
The  remaining  listed  surveys  were 
executed  to  meet  certain  administrative 
needs  of  the  U.S.  Forest  Service. 

Dated:  April  1, 1987. 
Robert  G.  Steele, 

Deputy  State  Director.  Operations. 
[FR  Doc.  87-7869  Filed  4-8-87;  8:45  am] 

BILUNG  COOE  4310-HC-M 


Arizona,  Safford  District  Grazing 
Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Grazing  Advisory  Board. 
date:  Friday,  May  15. 1987;  9:00  a.m. 
ADDRESS:  BLM  Office,  425  E.  4th  Street, 
Safford,  Arizona  85546. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  Pub. 
L  92-463.  The  agenda  for  the  meeting 
will  include: 

1.  Instruction  Memo  on  nonuse  of 
Grazing  preference. 

2.  Licensing  holdover  calves. 

3.  Update  on  Wilderness  Study  areas. 

4.  Safford  District  Resource 
Management  Plan  Preplanning. 

5.  San  Pedro  Bill. 

6.  BLM  management  update. 

7.  Business  from  the  floor. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Board  between 
10:00  a.m.  and  11:00  a.m.  A  written  copy 
of  the  oral  statement  may  be  required  to 
be  provided  at  the  conclusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  425  E.  4th  Street,  Safford, 
Arizona  85546,  by  4:15  p.m.,  Thursday, 
May  14, 1987. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 


(during  regular  business  hours]  within 
thirty  (30)  days  following  the  meeting. 

Dated:  April  2, 1987. 
Ray  A.  Brady, 

District  Manager 

(FR  Doc.  87-7851  Filed  4-8-87;  8:45  am] 

BILLING  CODE  4310-33-M 

ICA-94(M)7-4520-12  (Group  820)1 

Filing  of  Plat  of  Survey;  Humboldt 
County,  CA 

April  1, 1987. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
CaHfomia  State  Office,  Sacramento, 
California  immediately: 

Humboldt  Meridian,  Humboldt  County 
T.  11  N.,  R.  4  E  and  R.  5  E. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
Second  Standard  Parallel  North,  along 
the  south  boundaries  of  Township  11 
North,  Ranges  4  and  5  East,  and  the 
metes-and-bounds  survey  of  Tracts  38 
and  39,  Township  11  North,  Range  4 
East,  Humboldt  Meridian,  California, 
under  Group  No.  820.  California,  was 
accepted  March  18, 1987. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the  Six 
Rivers  National  Forest.  U.S.  Forest 
Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman ).  Lyttge, 

Chief,  Records  and  Information  Section. 
[FR  Doc.  87-7854  Filed  4-8-87;  8:45  am] 
BILUNG  COOE  4310-40-M 


[CA-940-07-4520-12  (Group  948)] 

Filing  of  Plat  of  Survey;  Kern  County, 
CA 

April  1. 1987. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Kem  County 

T.  25  S..  R.  35  E.  and  T.  25  S..  R.  34  E. 

2.  These  plats  represent  the  following: 
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(a)  This  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  sections 
34  and  35,  Township  25  South,  Range  35 
East,  MDM,  California. 

(b)  This  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  of  Township  25  South,  Range 
34  East.  MDM  California. 

(c)  This  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary  and  a  portion  of  the 
subdivisional  lines,  the  survey  to 
complete  certain  subdivisional  lines,  the 
survey  of  the  subdivision  of  sections  3. 
4,  5  and  6,  and  the  metes-and-bounds 
survey  of  lot  5,  in  section  3,  Township  25 
South,  Range  35  East,  MDM.  California. 

3.  These  plats  are  under  Group  No. 
948.  California,  and  were  accepted 
March  19, 1987. 

4.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

5.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Sequoia  National  Forest,  U.S.  Forest 
Service. 

6.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841,  Sacramento. 
California  95825. 

Herman  |.  Lyttge.  Chief. 

Public  Information  Section. 

|FR  Doc.  87-7855  Filed  4-8-87;  8:45  a.m) 

BILLING  COOE  4310-40-M 


(NV-930-07-433^-11:  NV  5-87-16] 

Nevada;  Temporary  Closure  of  Certain 
Public  Lands  In  the  Las  Vegas  District 
for  Management  of  the  Mint  400  Off 
Highway  Vehicle  (OHV)  Race 

action:  Temporary  closure  of  certain 
Public  Lands  in  the  Las  Vegas  District, 
Clark  County.  Nevada,  on  and  adjacent 
to  the  Mint  400  OHV  race  course,  on 
May  9. 1987.  Access  will  be  limited  to 
race  officials,  entrants,  law-enforcement 
and  emergency  personnel,  licensed 
permittees  and  right-of-way  grantees. 

SUPPtfMENTARY  INFORMATION:  Certain 
public  lands  in  the  Las  Vegas  District, 
Clark  County,  Nevada,  will  be 
temporarily  closed  to  public  access  from 
0001  hours.  May  9, 1987  to  0600  hours 
May  10, 1987,  to  protect  persons, 
property,  and  public  land  resources  on 
and  adjacent  to  the  1987  Mint  400  OHV 
race  course.  These  temporary  closures 
and  restrictions  are  made  pursuant  to  43 


CFR  Part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  trails 
and  washes  identified  as  the  1987  Mint 
400  OHV  race  course.  The  following 
lands  restricted  or  closed  are  described 
as:  Hidden  VaUey  area;  T.  24  S..  R.  61  E.. 
all  of  sections  4,  5,  7,  8, 17.  IS,  19.  2a  25. 
30,  31.  snd  36.  Sheep  Mountain  area;  T. 
25  S.,  R.  60  E.,  all  of  sections  7,  8, 16, 17, 
20.  21.  27,  28.  33,  and  34;  T.  26  S.,  R.  60  E.. 
all  of  sections  2,  3, 10.  and  11. 
McCullough  Pass  area;  T.  25  S..  R.  61  E., 
all  of  sections  19.  20.  21.  22.  23.  24,  25,  26. 
27.  28.  29.  and  32.  T.  25  S..  R.  62  E..  all  of 
sections  la  19,  and  30.  Eldorado  Valley 
area;  T.  25  S.,  R.  62  E.,  all  of  sections  10. 
14. 15, 16. 17, 19,  20,  22,  23,  27,  28,  33,  34. 
35.  and  36;  T.  25  S.,  R.  63  E..  all  of 
sections  7.  8. 17, 18, 19,  20,  29,  30,  and  32. 
The  above  legal  land  descriptions  are 
for  public  lands  within  Clark  County, 
Nevada.  A  map  showing  specific  areas 
closed  to  public  access  is  available  from 
the  following  BLM  offices:  the  Las  Vegas 
District  Office,  P.O.  Box  26569,  Las 
Vegas.  Nevada  89126  (702)  388-6403.  and 
the  Stateline  Resource  Area  Office.  P.O. 
Box  7384,  Las  Vegas,  Nevada  89125, 
(702)  388-6627. 

Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
Part  8364  may  be  subject  to  the  penalties 
provided  in  43  CFR  8360.7. 

Dated:  April  2. 1987. 
Bea  F.  CoUins, 

District  Manager,  Las  Vegas  District. 
[FR  Doc.  87-7850  Filed  4-8-87:  8:45  aiti) 
BHJJNQCOOE  4310-HC-M 

[NM-940-07-4220-11;  NM  10953] 

Proposed  Continuation  of  Withdrawal, 
New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Forest  Service.  U.S. 
Department  of  Agriculture  proposes  that 
an  80JX)-acre  withdrawal  for  the  Upper 
End  Campground  (formerly  Roberts 
Recreation  Area)  continue  for  an 
additional  20  years.  The  land  would 
remain  closed  to  location  and  entry 
under  the  mining  laws  and  would 
remain  open  to  leasing  under  the 
mineral  leasing  laws. 
date:  Comments  should  be  received  by 
July  a  1987. 

AOORCSS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  P.  O.  Box 
1449,  Sante  Fe,  NM  87504-1449. 
FOR  FURTHER  INFORItATION  CONTACT: 

Kay  Thomas,  BLM,  New  Mexico  State 
Office,  505-988-6589. 


The  Forest  Service,  U.S.  Department 
of  Agriculture  proposes  that  the  existing 
land  withdrawals  made  by  Public  Land 
Order  No.  5511  dated  August  26, 1975.  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Cila  NationaJ  Forest 

Upper  End  Campgound  (formerly  Lake 
Roberts  Recreation  Area). 
T.  15  S.,  R.  13  W., 

Sec.  2,  SV2NEV4. 

The  area  described  contains  80.00 
acres  in  Grant  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  capital 
improvements  on  the  Mimbres  Ranger 
District.  Gila  National  Forest.  The 
withdrawal  closed  the  described  lands 
to  mining  but  not  mineral  leasing.  No 
change  in  the  segregative  effect  or  use  of 
the  land  is  proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  pubUcation  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  March  27, 1987. 
Monte  G.  Jdrdan, 
Associate  State  Director. 
|FR  Doc.  87-7856  Filed  4-8-87;  8:45  am) 
BILLING  coot  4310-FS-M 


llD-040-07-4212-08] 

Salmon  District;  Challls  MFP  Plan 
Amendment 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Intent  to  prepare  a 
category  I  Amendment  to  the  Challis 
Management  Framework  Planning 


Document,  Challis  Resource  Area, 
Salmon  District,  ID. 
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SUPPLEMENTARY  INFORMATION:  In 

accordance  with  43  CFR  1610.2(c)  and 
1610.3-1  (d),  Notice  is  hereby  given  of 
intent  to  prepare  a  planning  amendment 
document. 

This  notice  also  constitutes  the 
scoping  notice  required  by  regulations 
for  the  National  Environmental  Policy 
Act  (40  CFR  1507.7). 

1.  Description  of  the  proposed 
planning  action:  The  proposed  action  is 
to  amend  the  Challis  Management 
Framework  Plan  (MFP)  completed  on 
July  26, 1979.  The  Category  I  planning 
amendment  will  be  based  upon  existing 
statutory  requirements  and  policies  and 
will  carry  out  the  requirements  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA).  The  MFP 
amendment  and  accompanying 
Environmental  Assessment  (EA)  will 
provide  the  basis  for  modifying  the 
Lands  section  of  the  MFP  to  provide  for 
land  tenure  adjustment  opportunities. 

2.  Identification  of  the  geographic  area 
involved:  The  Challis  Resource  Area  is 
located  in  Custer  County,  Idaho. 

3.  The  general  types  of  issues 
anticipated:  The  proposed  amendment 
will  address  changes  in  the  Sales/ 
Exchange  sections  of  the  existing  MFP 
resulting  from  an  inventory  of  the  public 
Innd. 

4.  Disciplines  to  be  represented  and 
used  to  prepare  the  Lands  Amendment 
would  be  an  interdisciplinary  team 
including  but  not  limited  to:  Wildlife, 
range,  wilderness,  recreation,  minerals, 
archaeology,  watershed,  endangered 
species,  soils,  lands  and  realty. 

5.  The  kind  and  extent  of  public 
participation  opportunities  to  be 
provided:  Public  participation  will  be 
carried  out  through  several  comment 
periods  to  be  announced  in  the  federal 
register,  local  newspapers  and  B.L.M. 
news  releases.  There  is  a  specific 
comment  period  for  the  Governor  to 
inform  and  seek  comments  from  state 
and  local  agencies. 

6.  The  times,  dates  and  location 
scheduled  or  anticipated  for  any  public 
meetings,  hearings,  conferences  or  other 
gatherings,  as  known  at  this  time:  At 
this  time,  no  schedule  for  public 
meetings  has  been  developed.  Most  of 
the  public  input  will  be  handled  through 
written  comments. 

7.  The  name,  title,  address  and 
telephone  numbers  of  the  Bureau  of 
Land  Management  official  who  may  be 
contacted  for  further  information;  Robert 
H.  Hale,  Challis  Area  Manager,  P.O.  Box 
430,  Salmon,  Idaho  83467.  Phone:  (208)- 
756-5400 


8.  The  location  and  availability  of 
documents  relevant  to  the  planning 
process:  When  completed  the 
documents  will  be  available  for  public 
review  at  the  Salmon  District  Office. 
Highway  "93"  South.  Salmon.  Idaho. 

Dated:  March  4. 1987. 
Jerry  W.  Goodman. 
District  Manager. 
[FR  Doc.  87-7853  Filed  4-8-87;  8:45  am] 

BILUNG  CODE  4310-MC-M 

IAK-932-07-4220-10;  r-14988] 

Alaska;  Opportunity  for  Public  Hearing 
and  Republication  of  Proposed 
Withdrawal 

agency:  Bureau  of  I^nd  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Air  Force  has  filed 
an  application  to  withdraw 
approximately  4.108  acres  of  public  land 
as  a  buffer  zone  for  the  Indian  Mountain 
Research  Site.  The  lands  will  remain 
closed  to  surface  entry,  mining  and 
mineral  leasing  under  Public  Land  Order 
(PLC)  No.  5184.  This  notice  closes  the 
land  for  up  to  2  years  from  selection  by 
the  State  of  Alaska,  the  only  form  of 
appropriation  authorized  by  PLC  5184. 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  July  8. 1987. 
ADDRESS:  comments  and  meeting 
requests  should  be  sent  to:  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513. 

FOR  FURTHER  INFORMATION  CONTACT; 
Sue  A.  Wolf.  BLM  Alaska  State  Office. 
701  C  Street,  Box  13.  Anchorage.  Alaska 

99513.  (907)  271-5477. 

On  March  23. 1987.  the  U.S.  Army 
Corps  of  Engineers,  refiled  an 
application  for  the  Department  of  the 
Air  Force  to  amend  Public  Land  Order 
(PLO)  No.  5164  of  February  28, 1972,  and 
withdraw  the  following  described  lands 
from  all  forms  of  appropriation  under 
the  public  land  laws,  including  the 
mining  but  not  the  mineral  leasing  laws. 

Kateel  River  Meridian  (Unsurvcyed) 

T.  7  N..  R.  24  E., 
Sec.  13,  S2N2S2  and  S2S2,  those  lands  lying 

outside  of  PLO  3942; 
Sec.  14,  S2NW4SW4  and  S2S2,  those  lands 

lying  outside  of  PLO  3942; 
Sec.  15,  S2.  S2S2N2; 
Sec.  16.  E2SF4: 
Sec.  17.  E2NE4,  E2E2SE4: 
Sec.  22,  those  lands  lying  outside  of  PLO 

5164; 
Sec.  23,  those  lands  lying  outside  of  PLOs 

3942  and  5164: 
Sec.  24,  those  lands  lying  outside  of  PLOs 

1910.  3942  and  5164; 


Sec.  25.  W2E2E2.  W2E2,  W2.  those  lands 

lying  outside  of  PLO  5164; 
Sec.  26,  those  lands  lying  outside  of  PLO 

5164; 
Sec.  27,  those  lands  lying  outside  of  PLO 

5164: 
Sec.  28.  E2NE4NE4; 
Sec.  34,  N2N2.  those  lands  lying  outside  of 

PLO  5164.  N2S2N2; 
Sec.  35.  S2NW4NW4.  N2N2N2.  those  lands 

lying  outside  of  PLO  5164.  S2NE4NE4: 
Sec.  36,  NW4NE4,  N2NW4. 

The  area  described  contains  approximately 
4.108  acres. 

A  notice  of  the  proposed  withdrawal  was 
published  in  the  Federal  Register  on  April  12, 
1985,  Vol.  50,  No.  71,  page  No.  14461. 
Document  No.  85-8873:  and  corrected  on  May 
23. 1985,  Vol.  50.  No.  100.  page  No.  21359, 
Document  No.  85-12393.  which  segregated  the 
subject  lands  from  operation  of  the  public 
laws  for  a  period  of  2  years  (43  CFR 
2310.2(a)).  This  period  expired  on  April  12. 
1987,  without  the  necessary  action  being 
taken. 

The  purpose  of  the  withdrawal  is  to 
provide  a  buffer  zone  around  lands 
previously  withdrawn  by  PLO  5164  as  Indian 
Mountain  Air  Force  Research  Site.  The  two 
areas  will  encompass  approximately  4.555 
acres. 

For  a  period  of  90  days  from  the  date  of 
publication  of  this  notice,  all  persons  who 
wish  to  submit  comments,  suggestions,  or 
objections  in  connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing  to  the  undersigned  officer  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
the  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

All  previous  comments  submitted  in 
connection  with  the  withdrawal 
application  have  been  included  in  the 
record  and  will  be  considered  in  making 
a  final  determination  on  the  application. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
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appbcatmi  or  propoeal  shall  not  affect 
administrative  junsdictkjn  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  apphcant  agency. 
^uiienne  M.  Gibbons, 
Acting  Chief.  Branch  of  Land  Resources. 
(FR  Doc.  87-7865  Filed  4-8-87;  8:45  am} 
BtU-ING  COOe  4310-JA-M 


I  IO-OtO-07-4333-<WI 

Oft  nosd  Recreatfon  VeWcte  US67 
Idflho 

AGtNCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Proposed  amendment  of 
Owyhee  management  framework  plan 
(MFP)  to  allow  off-road  recreation 
vehicle  use  (ORV)  in  the  Murphy  Hills 
area. 

SUMMARY:  Notice  is  hereby  given  that 
the  BLM-Boise  District  Office  is 
proposing  to  amend  the  Owyhee 
Management  Plan  (MFP)  to  allow  ORV 
use  in  the  Murphy  Hills  area  of  the 
Owyhee  Resource  Area. 

The  proposed  amendment  modifies 
the  original  Range  Management 
Decision  RM-1.2  which  reads  as  follows: 
"Prohibit  all  off-road  vehicle  (ORV)  use, 
including  organized  events,  on  those 
portions  of  the  spring  range  (shown  on 
Owyhee  Resource  Area  ORV 
Implementation  Plan  Overlay  #66e)  that 
are  actually  being  utilized  in  a  given 
year — April  1  to  June  15.  Dates  and 
areas  are  identified  on  the  overlay." 

The  amended  decision  would  read  at 
follows: 

'The  decision  is  to  limit  all  off-road 
vehicle  use,  including  competitive  and 
noncompetitive  (casual  use),  to  travel  on 
existing  roads,  ways  (two-wheel  tracks), 
trails  (single  tracks)  and  sand  washes, 
except  as  otherwise  posted,  in  the 
Murphy  Hills  Area  year  around  as 
shown  on  the  Off-Road  Vehicle 
Management  overiay  #66e. 

The  Murphy  Hills  Area  will  be 
intensively  managed  for  off-road  vehicle 
recreation  use  in  conjunction  with 
continued  livestock  grazing  and  other 
resource  uses.  Recreation  management 
actions  (including  facilities)  will  be 
provided  as  needed  to  deal  with 
increasing  ORV  recreation  use  and  to 
mitigate  impacts  to  other  resources 
which  result  from  ORV  use.  Monitoring 
of  ORV  use  in  the  area  will  be  done  to 
determine  ongoing  impacts  to  other 
resource  values.  Additional 
administrative  restrictions  would  be 
imposed  on  ORV  use  and/or  additional 
recreation  facilities  would  be 


constructed  if  monitoring  indicates 
problem*." 

Availability 

Individuals  wishing  to  review  the 
proposed  plan  amendment  can  obtain  a 
copy  from  the  Boise  District  Office.  3948 
Development  Avenue,  Boise.  Idaho 
83705,  or  by  contacting  Daniel  "Buddy" 
Arvizo,  Area  Manager  at  the  above 
address  or  by  calling  (208)  334-1582. 

Protest  Procedure 

Individuals  wishing  to  protest  the 
proposed  plan  amendment  should  send 
their  protest  to  the  Director.  Bureau  of 
Land  Management.  U.S.  Department  of 
the  Interior,  18th  and  C  Streets  NW., 
Washington,  DC  20240.  Protests  must  be 
received  on  or  before  May  15, 1987 — The 
end  of  the  30  day  protest  period. 

The  protest  must  contain  the  following 
information; 

— The  name,  address,  telephone  number, 
and  the  interest  of  the  person  filing 
the  protest. 
— A  statement  of  the  part  or  parts  of  the 

decision  being  protested. 
— A  copy  of  all  documents  addressing 
the  decision  that  was  submitted 
during  the  planning  amendment 
process  by  the  protesting  party  or  any 
information  the  protesting  party  has 
that  is  relevant  to  the  protest. 
— A  short  concise  statement  explaining 
why  the  propwjsed  decision  is  wrong. 
If  no  protests  are  received,  the 
proposed  plan  amendment  will  become 
the  final  decision  when  approved  by  the 
Idaho  State  Director.  If  protests  are 
received,  the  decision  shall  be  withheld 
until  final  action  on  the  protest  has  been 
completed. 
|.  David  Bnmnor, 
District  Manager. 
[FR  Doc.  87-7840  Filed  4-8-87;  8:45  am] 

BILUNO  CODE  4310-aO-M 


IMT-070-07-4322-01-ADVB) 

Butte  District  Advisory  CouncU 
Meeting;  Mofttana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Butte 
District  Advisory  Council  will  be  held 
Wednesday,  and  Thursday,  May  6  and 
7,  in  the  Butte  District  office  conference 
room,  106  North  Parkmont  (Industrial 
Park),  Butte,  Montana.  The  meeting  will 
begin  at  1:00  p.m.  on  May  6.  The  agenda 
will  include  (1)  election  of  officers,  (2)  a 
discussion  of  various  aspects  of  the 
recreation  program.  (3)  a  review  of  the 
Centeiinial  Mountains  wilderness  study. 


(4)  the  timber  program,  (5)  the  district's 
use  of  volunteers,  (6)  an  update  on  the 
district's  weed  control  program,  and  (7) 
an  in-depth  examination  of  the  district's 
participation  as  a  pilot  district  in  the 
Bureau's  productivity  pilot  exercise  to 
develop  improved  operating  procedures. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  office  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hours  within  30  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Moorhouse,  District  Manager. 

Butte  District,  Bureau  of  Land 

Management.  Box  3388,  Butte,  Montana 

59702. 

James  A.  NtaorlioMse. 

District  Manager. 

April  3,  1967. 

[FR  Doc.  87-7144  Filed  A-S-S7.  8:45  am) 
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IOR-010;  OR-010-07-4410-10;  GP7-129I 
Notice  of  Advisory  Council  Tour 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  tour  May  15, 1987. 

*  — ~~ 

SUMMARY:  TTie  tour  will  center  around 
the  Plush,  OR  area  including  the  Warner 
Potholes  Area,  Big  Rock  Pipeline,  and 
the  Windy  Hollow  riparian  water 
structures.  The  tour  will  begin  at  the 
Lakeview  District  Office  at  8:00  a.m.  The 
public  is  invited  to  attend  the  tour. 
However,  due  to  the  terrain  to  be 
traversed,  special  transportation 
arrangements  are  needed.  Members  of 
the  public  who  wish  to  attend  the  tour 
and/or  make  a  statement  to  the 
Advisory  Council  should  notify  the 
District  Office  by  5/8/87. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dick  Harlow,  Lakeview  District  Office, 
P.O.  Box  151,  Lakeview,  OR  97630, 
(Telephone:  503-949-2177). 

Daled:  April  2. 1987. 
Dick  Hariow, 

Associate  Di$trict  Manager 

[FR  Doc.  87-7964  Filed  4-8-87;  8:45  am| 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Hati-Houston  Oil  Co. 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  7257,  Block  A-97. 
Galveston  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Galveston. 
Texas. 

date:  The  subject  DOCD  was  deemed 

submitted  on  April  2, 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Lottrsiana  (Office  Hours;  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  73&-2878. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
I  250.34  of  Title  30  of  the  CFR. 

Dated:  April  3. 1967. 

|.  Rogers  Pearcy. 

Regional  Dimctor.  Gu/f  of  Mexico  OCS 
Region. 

IFR  Doc.  87-7844  Filed  4-8-87;  8:45  am) 
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Development  Operations  Coorcttnatton 
Document;  Unocal  ON  and  Gas  Divtsion 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Unocal  Oil  &  Gas  Division  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS  0204.  OCS  0208,  and  OCS-G 
8421,  Blocks  38.  42  and  43.  respectively. 
Vermilion  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  30. 1987.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  pubUc  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  further  information  CONTACT. 

Ms.  Angie  D.  Gobert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
supplementary  information:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 


Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Dated:  April  1. 1987. 
|.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  87-7845  Filed  +-8-87;  &45  am) 
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INTERSTATE  COMMERCE 
COMMtSSION 

[Finance  Docket  No.  31008) 

Missouri  Pacific  Railroad  Co.; 
Trackage  Rigtits;  St  Louis 
Southwestern  Railway  Co.;  Exemption 

The  St.  Louis  Southwestern  Railway 
Company  (SSW)  has  agreed  to  grant 
local  trackage  rights  to  Missouri  Pacific 
Railroad  Company  (MP)  beginning  at 
point  of  switch  2225  +  90  (MP  mileposf 
387.58)  and  ending  at  point  of  switch 
2281  -(-  20  (MP  mileposf  388.70),  a 
distance  of  approximately  1.12  miles  in 
Pine  Bluff,  Jefferson  County,  AR.  The 
trackage  rights  agreement  became 
effective  on  March  24, 1987. 

As  a  condition  to  use  of  this 
exemption  any  employee  affected  by  the 
trackage  rights  wiU  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.  —Trackage  Rights— BN.  354  LC.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  380 
ICC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  March  27, 1987. 

By  tiie  Commission,  jane  F.  Mackali, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGe«, 
Secretary. 
[FR  Doc.  87-7875  Filed  4-8-87:  8:45  am] 
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(Finance  Docket  No.  30971] 

Wisconsin  and  Calumet  Railroad  Co., 
inc.;  Modified  Rail  Certificate 

On  January  2, 1987,  a  notice  was  filed 
by  the  Wisconsin  and  Calumet  Railroad 
Company,  Inc.  (W&C).  for  a  modified 
certificate  of  public  convenience  and 
necessity  under  49  U.S.C.  1150.23.  By 
contract  with  the  Wisconsin  River  Rail 
Transit  Commission  (WRRTC).  W&C  is 
authorized  to  operate  the  37.22-mile  rail 
line  in  the  State  of  Wisconsin  between 
Madison  (milepost  138.57)  and  Janesville 
(milepost  101.35). 

Prior  to  abandonment,  the  line  was 
owned  and  operated  by  the  former 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company,  Debtor  (MILW).  The 
line  was  recommended  for 
abandonment  in  Docket  No.  AB-7  (Sub- 
No.  101).  Chicago.  M.,  St.  P..  &  Pacific  R. 
Co. — Abandonment — Janesville  to 
Madison,  WI,  and  Burlington  to  Beloit, 
Wl  (not  printed),  served  September  1, 
1986;  MILW's  Reorganization  Court 
thereafter  authorized  abandonment. 

The  line  was  acquired  from  MILW  by 
the  Wisconsin  Department  of 
Transportation.  Operation  of  the  line  is 
the  responsibility  of  the  WRRTC.  a 
public  agency  within  the  State  of 
Wisconsin.  WRRTC  contracted  with 
W&C  to  operate  the  line. 

This  notice  must  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  on  the 
American  Short  Line  Railroad 
Association. 

Dated:  Marcii  31. 1987 

By  tiie  Commission,  Josepii  H.  Dettmar. 
Acting  Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-7876  Filed  4-8-87;  8:45  am) 

BILLING  CODE  703S-01-M 

[Finance  Docket  No.  31016] 

Southern  Railway  Co.;  Trackage  Rights 
Granted  by  Norfolk  and  Western 
Railway  Co.;  Exemption 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant 
over-head  trackage  rights  to  Southern 
Railway  Company  (Southern)  between 
the  following  points: 

(1)  between  MP  N-132.0  at  Burkeville. 
V-rginia.  and  MP  N-133.4  at  the  junction 
with  a  connection  track  between 
Southern  and  NW  at  Burkeville. 
Virginia,  a  distance  of  approximately  1.4 
miles; 

(2)  between  MP  N-133.4  at  the 
junction  with  a  connection  track 


between  Southern  and  NW  at 
Burkeville.  Virginia,  and  MP  N-189.7. 
which  also  is  MP  P-0.0.  at  Phoebe. 
Virginia,  a  distance  of  approximately 
56.3  miles; 

(3)  between  MP  P-0.0  at  Phoebe. 
Virginia,  and  MP  P-16.3±  at  the  point  of 
connection  between  Southern  and  NW 
between  Kinney  and  Montview  Yards  at 
Lynchburg.  Virginia,  a  distance  of 
approximately  16.3  miles;  and 

(4)  over  the  Farmville  Belt  Line 
between  MP  B-0.0  at  the  junction  with 
the  NW  line  described  in  (2)  at 
BuAeville.  Virginia,  and  MP  B-37.0  at 
the  junction  with  the  same  NW  line  at 
Paitiplin,  Virginia,  a  distance  of 
approximately  37  miles. 

The  trackage  rights  will  be  effective 
on  April  6. 1987. 

This  notice  is  filed  under  49  CFR 
lia0.2(d)  (3)  and  (7).  Petitions  to  revoke 
the  exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  of  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  pursuant  to 
Norfolk  and  Western  Ry.  Co. — Trackage 
Ri^ts—BN,  354 1.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653  (1980). 

Dated:  April  6, 1987. 

B(y  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noieta  R.  McGee, 
Searetary. 
[FR  Doc.  87-8030  Filed  4-8-87;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Competitive  Inspect  Statement  and 
Proposed  Final  Judgment,  United 
States  V.  Industrial  Asphalt,  et  al. 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  16  (a)  and 
(b).  the  United  States  publishes  below 
the  comment  it  received  on  the 
Competitive  Impact  Statement  and 
proposed  Final  Judgment  in  United 
States  V.  Industrial  Asphalt,  et  al.. 

Civil  No.  85^631  JGDdRx).  United 
States  District  Court  for  the  Central 
District  of  California,  together  with  the 
response  of  the  United  States  to  this 
comment. 

Copies  of  the  response  and  the  public 
comment  are  available  on  request  for 
inspection  and  copying  in  Room  3233, 
Antitrust  Division.  Department  of 
Justice.  Washington.  DC.  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 


Central  District  of  California,  in  Los 

Angeles. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

U.S.  Department  of  Justice 

Antitrust  Division 
April  1, 1687. 
Mr.  F.W.  Sciiafer, 

Chevron  Corporation,  225  Bush  Street,  San 
Francisco,  CA  94104-^289 

Dear  Mr.  Schafer:  We  have  received  your 
letter  of  March  6, 1987,  concerning  the 
Competitive  Impact  Statement  and  proposed 
Final  Judgment  in  United  States  v.  Industrial 
Asphalt  et  al..  Civil  No.  85-4631  /CD(/Rx) 
(CD.  Cal). 

You  stole  that  the  purpose  of  your  letter  is 
to  correct  an  implication  of  a  sentence  in  the 
Competitive  Impact  Statement.  The 
implication  is  that  all  of  the  Lakeside  plant 
production  of  asphalt  concrete  available  to 
Chevron  has  been  and  is  being  supplied  to 
Industrial  Asphalt.  You  set  forth  percentages 
that  you  say  reflect  certain  sales  in  1984, 
1985,  and  1986  to  customers  other  than 
Industrial  Asphalt. 

Assuming  that  your  percentages  are 
correct,  our  analysis  of  the  competitive 
effects  of  the  proposed  Final  Judgment,  as  set 
out  in  the  Competitive  Impact  Statement, 
nevertheless  remains  the  same.  The  relevant 
provision  of  the  proposed  decree  is  intended 
to  make  clear  that  Industrial  Asphalt  cannot 
serve  as  the  exclusive  marketing  agent  for,  or 
otherwi$e  control,  the  Lakeside  plants 
output.  : 

Sincerely  yours. 
Gary  R.  Bpratling. 
Chief,  sin  Francisco  Office. 

Chevron  Corp. 

March  6, 1987. 

Mr.  Gary  R.  Bpratling. 

Chief,  Sun  Francisco  Office,  Antitrust 

Division,  U.S.  Department  of  Justice,  450 
Golden  Gate  Avenue,  Box  36046.  San 
Francisco.  CA  94102 
Dear  Mr.  Spratling:  This  responds  to  the 
notice  given  in  the  Federal  Register  dated 
February  5, 1987  of  the  opportunity  to  submit 
comments  on  the  proposed  Final  Judgment 
that  vvrould  settle  the  above  noted  case. 
Chevron  Corporation  submits  the  following 
information  to  correct  one  aspect  of  the  facts 
as  stated  in  the  Justice  Department's 
Competitive  Impact  Statement. 

In  Part  III  of  the  Competitive  Impact 
Statement  it  is  correctly  stated  that  in  1981 
Chevron's  predecessor  in  interest  had 
unsuccessfully  attempted  to  sell  its  interest  in 
the  Lakeside  Asphalt  plant  along  with  its 
interests  in  other  such  plants  that  were  sold 
at  that  time.  The  next  sentence  then  states: 
"Despite  the  failure  to  transfer  this  plant 
interest  along  with  the  rest  of  the  company, 
Industrial  Asphalt  Inc.  and  its  successor,  the 
entity  created  by  the  subject  merger,  have 
continued  as  the  de  facto  marketers  of  the 
output  of  the  plant"  (52  FR  No.  24,  p.  3716). 
The  implication  of  the  quoted  sentence  in 
its  context  is  that  all  of  the  Lakeside 
produc^on  of  asphalt  concrete  available  to 
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Chevron  U.S.A.,  which  manages  this  interest, 
has  been  and  is  being  supplied  to  Industrial 
Asphalt.  That  is  not  correct.  In  fact,  although 
Chevron  U.S.A.  has  continued  to  make  sales 
to  Industrial  Asphalt,  it  also  makes 
substantial  sales  from  the  Lakeside  plant  to 
other  customers.  Sales  to  the  latter  have  risen 
from  26.5%  of  Chevron's  total  sales  from  the 
plant  in  1984  to  41%  and  48%  of  such  sales  in 
1985  and  1986.  respectively. 

Chevron  Corporation  appreciates  this 
opportunity  to  correct  the  record  in  this 
regard. 

Sincerely  yours. 
Irwin  Lichtblau. 
|FR  Doc.  87-7565  Filed  4-8-87;  8:45  am) 
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Immigration  and  Naturalization 
Service 

(INS  Number:  1011-87] 

Immigration  Reform  and  Control  Act; 
Notice  to  Employers  and  Persons 
Desiring  Worit  Authorizations; 
Proposed  Court  Dismissal  of 
Classwide  Work  Authorization  Claims 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Informational  notice. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  notice  is  to  provide 
information  for  employers  about  the 
New  Immigration  Law  and  also 
information  to  persons  interested  in 
obtaining  employment  authorization.  In 
addition,  pursuant  to  the  Court's 
direction  in  a  proposed  stipulated 
dismissal  of  the  work  authorization 
claims  in  the  case  of  Catholic  Social 
Services,  Inc..  et  al.  v.  Edwin  Meese,  III, 
Civil  No.  S-86-1343-LKK  (Eastern 
District  of  California),  this  notice  as  part 
of  the  Federal  Register  publication  of  an 
employer  brochure,  described  in  the 
stipulated  dismissal,  is  intended  to 
constitute  notice  to  the  class,  as  later 
defined,  of  the  proposed  dismissal  with 
prejudice  of  the  classwide  work 
authorization  claims. 

Introduction 

On  March  23. 1987.  United  States 
District  Court  Judge  Lawrence  K. 
Karlton  approved  a  "Stipulation  of 
Partial  Settlement  in  Class  Action" 
which  will  result  in  the  dismissal  with 
prejudice  against  renewal  of  claims  by 
aliens,  who  are  potentially  eligible  for 
benefits  under  the  Immigration  Reform 
and  Control  Act  of  1986,  to  obtain  work 
authorization  papers  from  the 
Immigration  and  Naturalization  Service 
prior  to  the  time  when  formal  "amnesty" 
applications  may  be  filed.  This  notice  is 
intended  to  explain  the  scope  and  effect 


of  the  proposed  dismissal  of  these 
claims. 

Persons  Affected 

The  individuals  affected  by  the 
proposed  dismissal  of  the  claims  to 
obtaining  work  authorization  from  the 
Service  are  all  those  persons  included  in 
the  nationwide  class  certified  by  the 
Court  on  November  24. 1986.  which 
includes  persons  who  are  potentially 
eligible  for  the  so-called  "amnesty" 
benefits  of  the  Immigration  Reform  and 
Control  Act  ("Reform  Act"  or  "IRCA") 
contained  in  section  245A  and  section 
210  of  the  Immigration  and  Nationahty 
Act.  as  amended  by  the  Reform  Act, 
Pub.  L  99-603. 100  Stat.  3359  (1986). 
Specifically,  the  class  defined  by  the 
Court  consists  of:  "All  persons  who 
have  been  or  may  be  apprehended  and 
have  been  or  may  be  deported  or  issued 
voluntary  departure  by  defendant 
[Immigration  and  Naturalization 
Service)  (1)  who  are  believed  by 
defendant  to  be  deportable  aliens  who 
can  establish  a  prima  facie  claim  for 
adjustment  of  status  to  temporary 
resident  under  section  245A(e)(l)  of  the 
INA.  as  amended,  or  (2)  who  are 
believed  by  defendant  to  be  deportable 
or  excludable  aliens  who  can  establish  a 
nonfrivolous  claim  for  adjustment  of 
status  to  temporary  resident  under 
section  210(d)(1)  of  the  INA.  as 
amended." 

Nature  of  Claims  Being  Extinguished 

The  class  as  certified  by  the  District 
Court  is  challenging  the  Service's 
implementation  of  the  Reform  act  in  a 
number  of  respects  in  the  case  of 
Catholic  Social  Services,  Inc.,  et  al.  v. 
Edwin  Meese,  III,  Civil  No.  S-86-1343- 
LKK  (Eastern  District  of  California).  The 
Seventh  and  Eighth  Claims  for  Relief  in 
the  plaintiffs'  Second  Amended 
Complaint,  dated  February  27. 1987, 
pertain  to  the  Service's  policy  of  not 
giving  work  authorization  to  aliens  who 
present  nonfrivolous  or  prima  facie 
claims  to  "amnesty"  relief  under  section 
210  and  245A.  respectively,  if  those 
aliens  were  apprehended  by  the  Service 
prior  to  November  6. 1986  (the  date  of 
enactment  of  the  Reform  Act)  and  had 
been  released  as  of  that  date,  or  if  those 
aliens  voluntarily  surrender  themselves 
to  the  Service. 

More  specifically,  section  210  of  the 
INA  allows  certain  aliens  who  have 
performed  at  least  90  days  of  seasonal 
agricultural  services  in  the  United  States 
in  the  year  ending  May  1. 1986.  to  obtain 
lawful  temporary  resident,  and  later 
lawful  permanent  resident,  status  under 
our  immigration  laws,  while  section 
245A  of  the  INA  provides  similar 
potential  benefits  to  otherwise 


qualifying  aliens  who  have  entered  the 
United  States  and  have  continuously 
resided  here  in  an  illegal  status  since 
before  January  1. 1982.  The  application 
period  for  "special  agricultural  worker" 
or  "SAW"  benefits  under  section  210 
will  begin  on  June  1. 1987.  and  the 
"legalization"  application  period  for 
benefits  under  section  245A  will  begin 
on  May  5. 1987. 

Both  section  210(d)(1)  and  section 
245A(e)(l)  of  the  INA  provide  for  a  grant 
of  work  authorization  to  an  alien  who  is 
otherwise  eligible  for  adjustment  of 
status  to  lawful  temporary  resident 
under  these  "amnesty"  provisions  if  the 
alien  "is  apprehended  before  the 
beginning"  of  the  relevant  period  during 
which  formal  applications  for  these 
"amnesty"  benefits  may  be  filed.  The 
Service's  policy  under  these  statutes 
excludes  aliens  from  eligibility  for 
"preapplication  period  work 
authorization"  if  the  aliens  were 
apprehended  and  released  from  custody 
prior  to  November  6. 1987.  or  if  the 
aliens  merely  seek  to  apply  for  work 
authorization  by  presenting  or 
attempting  to  surrender  themselves  to 
the  Service. 

In  their  Second  Amended  Complaint, 
the  plaintiffs  allege  that  "Defendant's 
policy  and  practice  of  denying 
employment  authorization  to  aliens 
eligible  for  legalization  who  were 
apprehended  before  the  enactment  of 
IRCA  violates  INA  section  245A(e)  and 
section  210(d)  and  the  Fifth  Amendment 
Due  Process  Clause"  (Seventh  Claim). 
and  that  "Defendant's  policy  and 
practice  of  refusing  to  treat  persons  who 
voluntarily  surrender  to  the  INS  as 
having  been  apprehended,  and  the 
refusal  to  grant  employment 
authorization,  violates  INA  section 
245A(e)  and  section  210(d)  and  the  Fifth 
Amendment  Due  Process  Clause" 
(Eighth  Claim).  These  claims  will  be 
dismissed  with  prejudice  and  may  not 
be  renewed  by  any  class  member  in 
accordance  with  a  stipulation  approved 
by  the  District  Court  on  March  23, 1987. 

The  Terms  of  the  Stipulation 

The  body  of  the  March  23. 1987 
"Stipulation  Of  Partial  Settlement  In 
Class  Action"  provides: 

"The  parties  have  agreed  to  settle 
plaintiffs'  Seventh  Claim  for  Relief 
('Failure  to  Grant  Employment 
Authorization  to  Persons  Apprehended 
Before  Enactment  of  IRCA')  and 
plaintiffs'  Eighth  Claim  for  Relief 
('Failure  to  Grant  Employment 
Authorization  to  Persons  Who 
Voluntarily  Surrender  to  the  INS)  in  this 
class  action  as  set  forth  in  Plaintiffs' 
Second  Amended  Complaint,  as  follows: 


^^^f.a 
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"1.  Defendant  shall  amend  its  draft 
brochure  entitled  'Information  for 
Employers  About  the  New  Immigration 
Law,'  a  copy  of  which  is  attached 
hereto,  to  provide  the  following 
language  under  the  subheading  entitled, 
'You  May  Ask  the  Illegal  Alien  the 
Following  Questions:': 

'1.  Do  you  claim  to  qualify  for  the 
legalization  provisions  of  the  new 
immigration  law? 

2.  Do  you  intend  to  apply  for  legal 
status  and  seek  interim  work 
authorization  from  INS? 

If  the  illegal  alien's  answers  are  in  the 
affmnative,  the  alien  is  authorized  to 
work  and  you  may  hire  the  alien  without 
fear  of  penalty  until  September  1. 1987. 
The  fact  that  the  alien  intends  to  apply 
for  legalization  or  SAW  status  should  be 
noted  on  the  verification  form  (sample 
attached)  designated  by  the  INS  when  it 
becomes  available.' 

The  heading  to  this  subsection  and  the 
sentence  'If  the  illegal  alien's  answers 
are  in  the  affirmative,  the  alien  is 
authorized  to  work  and  you  may  hire  the 
alien  without  fear  of  penalty  until 
September  1, 1987'  shall  be  in  bold  print. 

"2.  Defendant  shall  submit  a  copy  of 
the  amended  brochure  to  plaintiffs' 
counsel  for  review  as  soon  as  defendant 
has  redrafted  the  brochure  in  final  form. 
If  any  changes  other  than  those  set  forth 
in  H  1  have  been  made,  plaintiffs  may 
notify  defendant  within  48  hours  that 
they  elect  to  withdraw  from  this 
stipulation.  The  plaintiffs  may  thereupon 
renew  their  request  for  preliminary 
injunctive  relief  respecting  the  Seventh 


and  Eighth  Claims  for  Relief  in  the 
Secoad  Amended  Complaint. 

"3.  No  later  than  April  3. 1987, 
defendant  shall  cause  to  be  submitted 
for  publication  as  an  informational 
notice  in  the  Federal  Register  the 
contents  of  said  brochure  as  amended 
pursuant  to  H  1  of  this  stipulation. 
Defefidant  shall  also  cause  to  be 
published  and  disseminated  to  the 
public  500,000  copies  of  said  amended 
brochure. 

"4.  Subject  to  the  Court's  approval  of 
this  settlement  on  behalf  of  the  class 
and  plaintiffs'  election  to  go  forward 
after  reviewing  the  amended  brochure 
and  defendant's  compliance  with  each 
of  the  preceding  paragraphs  of  this 
stipulation,  plaintiffs  shall  dismiss  with 
prejudice  on  behalf  of  the  entire  class 
plaintiffs'  Seventh  and  Eighth  Claims  for 
Relief  as  set  forth  in  Plaintiffs'  Second 
Amended  Complaint  in  this  action. 

"5.  Nothing  in  this  stipulation  shall  be 
deemed  to  constitute  plaintiffs'  approval 
of  defendant's  proposed  regulations 
implementing  the  Immigration  Reform 
and  Control  Act  of  1988.  Nor  shall 
anything  in  this  stipulation  limit 
defendant's  authority  to  revise,  amend 
or  promulgate  regulations  under  the 
Administrative  Procedure  Act.  Should 
defendant  hereafter  revise,  amend  or 
promulgate  regulations  under  the 
Administrative  Procedure  Act  that  are 
inconsistent  with  this  stipulation, 
plaintiffs  shall  have  the  right  to 
reinstitute  their  Seventh  and  Eighth 
Claims  for  Relief  as  set  forth  in 
Plaintiffs'  Second  Amended  Complaint 
in  this  action. 


"6.  Upon  approval  by  the  Court  of  this 
settlement,  this  settlement  shall  be 
binding  on  defendant,  plaintiffs  and  all 
members  of  the  class  certified  by  the 
Court  on  November  24, 1986." 

Further  Information  j 

Class  members  desiring  further 
information  should  contact  one  of  the 
following  attorneys  representing  the 
named  plaintiffs  or  the  plaintiff  class: 
Ralph  Santiago  Abascal,  Stephen 
Rosenbaum,  Jose  R.  Padilla,  California 
Rural  Legal  Assistance,  Inc.,  2111 
Mission  Street,  Suite  401,  San 
Francisco,  California  94110, 
Telephone:  (415)  864-3405 
Peter  A.  Schey,  National  Center  for 
Immigrants'  Rights,  Inc.,  256  South 
Occidental  Boulevard,  Los  Angeles, 
California  90057,  Telephone:  (213) 
388-8693 
Michael  Rubin.  Altshuler  &  Berzon,  177 
Post  Street,  Suite  600.  San  Francisco, 
California  94108,  Telephone:  (415) 
421-7151 
Robert  Rubin,  Ignatius  Bau,  National 
Refugee  Rights  Project,  San  Francisco 
Lawyers'  Committee  for  Urban 
Affairs,  301  Mission  Street,  Suite  400, 
San  Francisco,  California  94105, 
Telephone:  (415)  543-9444. 

The  Brodiure  for  Employers 

In  accordance  with  the  "Stipulation 
Of  Partial  Settlement  In  Class  Action" 
set  forth  above,  the  text  of  the  brochure 
for  employers  describing  important 
features  of  the  new  law  is  as  follows: 

BILUNG  CODE  4410-10-M 
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Information  for  Employers 
About  The  Ntv/  Immigration  Law 


The  Immigration  Reform  and  Control 
Act  of  1986  will  affect  all  American 
employers.  The  Immigration  and 
Naturalization  Service  (INS)  is  in  the 
process  of  preparing  regulations  and 
other  materials  to  implement  this  law. 
More  detailed  information  and  forms 
will  be  available  in  the  near  future. 
Until  then,  this  fact  sheet  will  address 
some  issoes  sudi  as: 

•  What  do  1  do  bow? 

e   What  about  workers  hired  before 
the  law  passed? 

•  How  do  I  deal  with  illegal 
workers  who  may  qualify  to  be 
legalized? 

Good  faith  and  common  sense  in  the 
hiring  process  can  accomplish  the 
goals  of  the  Immigration  Reform  and 
Control  Act  of  1986  and  Title  VII  of 
the  Civil  Rights  Act  of  1964. 

General  Principles 
for  Employers: 

•  Commit  to  employ  only  U.S. 
citizens  and  aliens  authorized  to 
work  in  the  United  States.  This  is 
America's  policy  and  should  be 
yours  as  well. 

e   Consider  displaying  the  attached 
poster  to  inform  your  workforce 
and  job  applicants  of  your  support 
of  this  national  policy. 

e   Follow  the  same  procedures  for 
all  new  hires. 

•  Do  not  discharge  present 
employees  or  refuse  to  hire  new 
employees  based  on  foreign 
appearance  or  language. 

Interim  Procedures  for 
Employees  Hired  After 
November  6,  1986,  the 
date  the  Immigration  Act 
became  law. 

From  now  until  June  1,  1987  you 
should  inform,  either  verbally  or  in 
writing,  each  new  job  applicant  that 
you: 


•  Hire  only  United  States  dtizens 
and  aliens  lawfully  autborized  to 
wprk  in  the  United  States. 

•  Will  require  all  oew  anployees  to 
complete  the  designated 
employers  verification  forms  when 
thiey  become  available.  A  one- 
page  model  draft  foirm  is  attached 
far  your  information.  Final  fonns 
wfll  be  availalde  by  June  1,  1987, 
when  the  eligibility  verification 
procedures  become  dfective. 

You  should  ask  each  new  persoa 
hired  the  follow  ing  questions; 

1.  Aneyoua  U.S.  cidztm 

or 

2.  Atc  y«u  an  aRm  tawfotty 
authorized  to  work  in  the  United 
States? 

We  suggest  that  you  note  his  or  her 
answers  on  your  employment  records. 
Thert  is  no  requirement  to  review 
any  documentation  at  this  time. 

After  June  1,  1987, 
follow  these  procedures: 

•  Hire  only  citizens  and  aliens 
l^fully  authorized  to  work  in  the 
United  States. 

•  Continue  to  advise  all  new  job 
applicants  of  your  policy  to  such 
effect. 

•  Require  all  new  employees  to 
complete  and  sign  the  verification 
form  designated  by  INS  to  certify 
tHat  they  are  eligible  for 
employment. 

•  Eptamine  documentation 
presented  by  new  employees, 
record  information  about  the 
documents  on  the  verification 
form,  and  sign  the  form. 

•  Rjetain  the  form  for  three  years  or 
for  one  year  past  the  end  of 
etnployment  of  the  individual, 
wjhichever  is  longer. 

•  I(  requested,  present  the  form  for 
iiispection  by  INS  or  Department 
of  Labor  officers.  No  reporting  is 
required. 


Considerations 
Regarding  Employees 
Hired  before  November 
7,  1986. 

•  There  it  no  requirement  to  verify 
status  of  employees  hired  before 
November  7,  1986,  but  if  you 
choose,  you  can  do  so  as 
desoibed  in  tfae  prior  sectioo.  If 
you  choose  to  verify  status  of  pre- 
November  7,  1986  hires,  you 
should  do  so  for  all  employees. 

•  No  employer  sanctions  penalties 
can  be  imposed  against  you  for 
merely  retainii^  an  illegal  alien  in 
your  -workforce  hired  before 
November  7,  1986. 

•  The  fact  that  an  illegal  alien  was 
on  your  payroll  before  November 
7,  1986.  does  not  give  him  or  her 
any  right  to  legally  remain  in  the 
United  States.  Unless  such  alien 
is  legalized  or  otherwise  obtains 
permission  from  the  INS  to 
remain  in  the  United  States,  he  or 
she  is  subject  to  apprehension  and 
removap. 

! 
Advice  To  Employers 
Regarding  Employees  or 
Applicants  Known  to  be 
Illegal  Aliens. 

Under  the  hew  law  certain  illegal 
aliens  may  apply  to  the  INS  for  legal 
resident  status: 

•  Legalization  program  — 
Residents  in  the  United  States 
since  January  1,  1982  in  unlawful 
status  may  apply  beginning  May 
5,  1987. 

•  Special  Agricultural  Worker 
(SAW)  Program  —  Field  workers 
in  perishable  agricultural 
commodities  for  a  90-day  period, 
from  May  1.  1985 -May  1, 
1986,  may  apply  beginning  June 
1.  198t. 

! 

Various  vqiuntary  organizations, 
churches,  $tate  or  local  government 
agencies,  unions,  business 
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organizations,  community  groups, 
growers  associations  and  individuals 
will  be  designated  by  the  INS  to 
advise  aliens  and  help  them  prepare 
their  applications. 

You  Should: 

•  Advise  an  undocumented  alien 
that  legalization  and  SAW 
assistance  is  available  from  an 
INS  designated  entity. 

•  Assist  past  and  present  employees 
who  may  qualify  by  providing 
documentation  of  employment 
history.  Employment 
documentation  furnished  by 
employers  and  presented  by 
legalization  applicants  will  be 
used  only  to  determine  the 
applicant's  eligibility  and  will  not 
be  used  by  the  government  against 
the  employer  except  in  cases  of 
application  fraud  by  the 
employee,  or  document  fraud  by 
the  employer. 

You  May  Ask  the  Illegal 
Alien  the  Following 
Questions: 

1 .  Do  you  claim  to  qualify  for  the 
legalization  provisions  of  the  new 
immigration  law? 

2.  Do  you  intend  to  apply  for  legal 
status  and  seek  interim  work 
authorization  from  INS? 


For  More  Information 

Further  information  will  be 
distributed  in  future  months.  Please 
check  your  telephone  directory  for 
Ask  Immigration.  This  is  available 
through  most  local  INS  ofTices. 
Additional  information  will  be 
available  through  local  community 
organizations  and  the  news  media,  or 
write  to: 

Immigration  and  Naturalization  Serv  ice 
425  Eye  Street,  N.W. 
Washington,  D.C.  20536 

Attention:  Employer  Facts 


If  the  illegal  alien's  answers  are  in 
the  affirmative,  the  alien  is 
authorized  to  work  and  you  may 
hire  the  alien  without  fear  of 
penalty  until  September  I,  1987. 
The  fact  that  the  alien  intends  to 
apply  for  legalization  or  SAW  status 
should  be  noted  on  the  verification 
form  (sample  attached)  designated  by 
the  INS  when  it  becomes  available. 
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IS  our 


We  Hire  Only  U.S.  Citi 

and 
u  Uy  Authorized  Alien  Wuikers 


Provided  by: 

The  Immigration  and  Naturalization  Sarviet 

Washington.  D.C.  20536 
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EMPLOYMENT  ELIGIBILITY  VERIFICATION 


[j]    EMPLOYEE  INFORMATION  AND  VERIFICATION:  (To  be  completed  and  signed 


by  employee.) 


Name;  (Print  or  Type)    Last 


First 


Middle 


Matden 


Address:  Street  Name  and  Number 


City 


Sute 


ZIP  Code 


Date  of  Birth  (Month /  Day /  Year) 


Social  Sectirity  Number 


I  atte<>t,  under  penalty  of  perjury,  that  I  aa  (ckeck  a  boi): 

Q  A  citizen  or  national  of  the  United  States. 

LJ   An  alien  lawfully  admitted  for  permanent  residence  (Alien  Number  A  . 


.). 


D  An  alien  authorized  by  the  Immigration  and  Naturalization  Service  to  work  in  the  United  States  (Alien  Number  A  . 
or  Admission  Number expiration  of  employment  authorization,  if  any 


.) 


I  attest,  under  penally  of  perjury,  the  documents  that  I  have  presented  as  evidence  of  identity  and  employment  eligibility  are  {enuine  and  relate  to  me.  I  am  aware  that 
federal  law  provides  for  imprisonment  and/or  fine  for  any  false  statements  or  use  of  false  documents  in  connection  with  this  certificate. 


Signature 


Date  ( Month/  Day/  Year) 


PREPARER   TRANSLATOR  CFHriFICAl  ION  (If  prepared  by  ollKrihinlheindivKiuall  I  allexyixtn  penalty  of  pcrjun.  lh>uhc>tK>vT»as  prepared  k;> 
al  lh«  request  of  the  named  individual  and  i&  based  on  all  information  of  which  I  have  an>  knowledge 


Signature 


Name  (Print  or  Type) 


Address  (Street  Name  and  Number) 


City 


State 


Zip  Code 


[2]    EMPLOYER  REVIEW  AND  VERIFICATION:  (To  be  completed  and  signed  by  employer.) 

Examine  one  document  from  those  in  List  A  and  check  the  correct  box,  or  examine  one  document  from  List  B  ag^  one  from  List  C  and  check  the  correct  boxes. 
Provide  the  Document  Identification  Sumber  and  Expiration  Date,  for  the  document  checked  in  that  column. 


I                               List  A 

Identity  and  Employment  Eligibility 

ii 

List  B 
Identity                                     and 

ListC 

Employment  Eligibility 

i| 

D 

A  State  issued  driver's  license  or  I.D.  card 
with  a  photograph,  or  information,  including 

a 

Original  Social  Security  Number  Card  (other 

n    United  States  Passport 

;:;;■;;■-: 

name,  sex,  date  of  birth,  height,  weight,  and 

than   a  card   stating   it   is  not   valid   for 

x-x-;^ 

color  of  eyes. 

employment) 

n  Certificate  of  United  States  Citizenship 

m 

(Spprlfy  <;ialr)                                                                 ) 

U 

A  birth  certificate  issued  by  Stale,  county,  or 

D  Certificate  of  Naturalization 

D 

U.S.  Military  Card 

municipal  authority  bearing  a  seal  or  other 
certification 

D   Unexpired  foreign  passport  with  attached 
Employment  Authorization 

1 

0 

Other  (Specify  document   and   issuing 
authority) 

D 

Unexpired  INS  Employment  Authorization 
Specify  form 

D   Alien  Registration  Card  with  photograph 

* 

Document  Identification 

Si 
1 

H. 
Ex 

xumenl  Identification 

D^ 

H. 
Ex 

xument  Identification 

Expiration  Date  (if  any t 

1 

ii 

piration  Date  (if  any) 

■piration  Dale  (if  any) 

CERTIFICATION:  I  attest,  under  penalty  of  perjury,  that  I  have  examined  the  documents  presented  by  the  above  individual,  that  tbcy  appear  to  be  genuine,  relate  lo 
the  individual  named,  and  that  the  individual,  to  the  best  of  my  knowledge,  is  authorized  to  work  in  the  United  States. 


Signature 


Name  (Print  or  Type) 


Title 


Employer  Name 


Address 


Date 


Form  1-9(03/20  87) 
0MB  No.  IIIS-0IJ6 


U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 
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Employment  Eligibility  Verification 


NOTICE: 


Authority  for  collecting  the  information  on  this  form  is  in  Title  8,  United  States  Code,  Section  1 324A.  It  will 
be  used  to  verify  the  individual's  eligibility  for  employment  in  the  U  nited  States.  Failure  to  present  this  form 
for  inspection  to  officers  of  the  Immigration  and  Naturalization  Service  or  Department  of  Labor  within  the 
time  period  speciHed  by  regulation,  or  improper  completion  or  retention  of  this  form  may  be  a  violation  of  8 
use  §1324 A  and  may  result  in  a  civil  money  penalty. 


Section  I.  Emplowee's/ Preparer's  instructions  for  completing  this  form 


Instructions  for  the  employee. 

All  employees,  upon  beingihired,  must  complete  Secton  1  of  this  form.  Any  person  hired  after  November  6, 
1986  must  complete  this  form.  (For  the  purpose  of  completion  of  this  form  th^  term  "hired"  applies  to  those 
employed,  recruited  or  referred  for  a  fee.) 

All  employees  must  print  Or  type  their  complete  name,  address,  date  of  birth,  and  Social  Security  Number. 
The  block  which  correctly  indicates  the  employee's  immigration  status  must  be  checked.  If  the  second  block  is 
checked,  the  employee's  Alien  Registration  Number  must  be  provided,  if  the  third  block  is  checked,  the 
employee's  Alien  Registrajlion  Number  or  Admission  Number  must  be  provided,  as  well  as  the  date  of 
expiration  of  that  status,  if  it  expires. 

All  employees  must  sign  aad  date  the  form. 

Instructions  for  the  preparer  of  the  form,  if  not  the  employee. 

If  the  employee  is  assisted  with  completing  this  form,  the  person  assisting  mu^  certify  the  form  by  signing  it, 
and  printing  or  typing  his  or  her  complete  name  and  address. 


Section  2.    (Employer's  instructions  for  completing  this  form. 
(For  the  purpose  of  completion  of  this  form;  the  term  "employer"  applies  to  employers  and  those  who  recruit  or  refer  for  a  fee.) 

Employers  must  complete  this  section  by  examining  evidence  of  identity  and  etnployment  authorization,  and: 

•  checking  the  appropriate  box  in  List  A  or  boxes  in  both  Lists  B  and  C; 

•  recording  the  document  identification  number  and  expiration  date  (if  any);  | 

•  recording  the  type  of  form  if  not  specifically  identified  in  the  list; 

•  signing  the  certification  section. 

NOTE:  Employers  are  responsible  for  reverifying  employment  eligibility  of  aliens  upon  expiration  of  any 
employment  authorization  documents,  should  they  desire  to  continue  the  alien's  employment. 

Copies  of  documentation  presented  by  an  individual  for  the  purpose  of  establishing  identity  and  employment 
eligibility  may  be  copied  and  retained  for  the  purpose  of  complying  with  the  requirements  of  this  form  and  no 
other  purpose.  Any  copies  of  documentation  made  for  this  purpose  should  be  maintained  with  this  form. 

Employers  may  photocopy  or  reprint  this  form,  as  necessary,  for  their  use. 


RETENTION  OF  RECORDS. 


rm,  it  must  be  retained  by  the  employer  during  the 


period  beginning  on  the  date  of 


After  completion  of  this  f 
hiring  and  ending: 

•  three  years  after  the  date  of  such  hiring,  or; 

•  one  year  afterjthe  date  the  individual's  employment  is  terminate*^,  whichever  is  later. 


U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 
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Reservation 

This  notice  is  set  forth  solely  to 
provide  general  information  and 
guidance  to  employers  and  to  provide 
notice  to  the  class  of  the  proposed 
dismissal  of  the  classwide  work 
authorization  claims  as  described 
above.  Except  as  provided  in  the  above- 
described  stipulation,  the  publication  of 
the  Employer  Brochure  is  not  intended 
to,  does  not,  and  may  not  be  relied  upon 
to  create  any  rights,  substantive  or 
procedural,  enforceable  at  law  by  any 
party  in  any  matter.  The  publication  of 
the  Notice  to  persons  desiring 
employment  authorization  from  the 
Immigration  and  Naturalization  Service 
of  the  proposed  Court  dismissal  of 
classwide  work  authorization  claims 
does  affect  the  claims  of  certain 
individuals  as  described  herein. 

Dated:  April  3. 1987. 
Alan  C.  Nelson, 
Commissioner. 

|FR  Doc.  87-7816  Filed  4-8-87;  8:45  am| 
BILLING  CODE  4410-10-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information, 
collection:  Grant  and  Cooperative 
Agreement  Provisions. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Occasionally,  Quarterly,  Semi- 
Annually. 

5.  Who  will  be  required  or  asked  to 
report:  Grantees  and  Cooperators. 

6.  An  estimate  of  the  number  of 
responses:  166. 

7.  An  estim.ate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  1,550. 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  applies:  Not 
applicable. 


9.  Abstract:  The  Division  of  Contracts 
uses  provisions  in  its  grants  and 
cooperative  agreements  to  ensure: 
adherence  to  Public  Laws,  that  the 
Government's  rights  are  protected,  that 
work  proceeds  on  schedule,  and  that 
disputes  between  the  Government  and 
the  grantee/cooperator  are  settled. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Richard 
D.  Otis,  Jr.,  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  (301)  492-8585. 

Dated  at  Bethesda,  Maryland  this  eth  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Noiry, 
Director,  Office  of  Administration. 
(FR  Doc.  87-7930  Filed  4-8-87;  8:45  am) 

BILUNG  CODE  7S9O-01-M 


[Docket  Nob.  STN  50-454  and  50-455] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66,  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for 
operation  of  Byron  Stations,  Units  1  and 
2,  respectively,  located  in  Ogle  County, 
Illinois. 

The  amendment  proposed  by  the 
licensee  would  change  Technical 
Specification  3/4.7.5  to  allow  plant 
operation  with  the  essential  service 
water  pump  discharge  temperature 
greater  that  80*F,  but  less  than  98*F, 
with  no  cooling  tower  fans  running. 
Operation  in  this  condition  would  be 
allowed  during  the  Ultimate  Heat  Sink 
cooling  tower  performance  testing.  This 
proposed  amendment  is  in  accordance 
with  the  licensee's  application  dated 
March  24. 1987. 

The  Commission  has  made  a  proposed 
determination  that  the  amendments 
request  involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facilities  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  of  different  kind  of  accident  from 


any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendments  involve 
temporary  operation  of  the  essential 
service  water  (ESW)  system  with  the 
ESW  pump  discharge  temperature 
greater  than  80*F  and  no  cooling  tower 
fans  running.  The  limiting  previously 
evaluated  accident  which  is  dependent 
upon  ultimate  heat  sink  cooling  is  a 
large  break  loss  of  coolant  accident  with 
loss  of  offsite  power.  The  probability  of 
occurrence  of  a  large  break  loss  of 
coolant  accident  with  loss  of  offsite 
power  is  not  affected  by  operation  of 
ESW  cooling  tower  fans. 

The  consequences  of  a  large  break 
loss  of  coolant  accident  with  loss  of 
offsite  power  will  not  be  significantly 
increased  by  operating  the  ESW  system 
with  ESW  pump  discharge  temperature 
greater  than  80'F  and  no  cooling  tower 
fans  running.  This  is  because  the  heat 
removal  capability  of  the  cooling  towers 
will  not  be  reduced  by  not  placing  all 
four  fans  in  operation  at  the  time  the 
ESW  pump  discharge  temperature 
exceeds  80'F.  It  is  not  necessary  to  start 
all  four  fans  when  the  water  reaches 
80°F  during  the  cooling  tower 
performance  testing  because  operators 
involved  with  conducting  this  test  will 
continually  be  aware  of  ESW 
temperature  during  the  test.  Cooling 
tower  fans  will  be  energized  as 
necessary  to  avoid  exceeding  98°F.  In 
any  event.  Technical  Specification  3/4 
7.5  would  require  a  reactor  shutdown  if 
98T  is  exceeded. 

Operation  of  the  plant  in  accordance 
with  these  proposed  amendments  will 
not  change  the  design  of  the  ESW 
system.  Operation  of  the  ESW  system 
will  remain  within  original  design  limits 
during  performance  testing  of  the 
cooling  towers.  Other  systems  which 
depend  on  ESW  cooling  will  not  be 
affected.  Consequently,  performance  of 
the  cooling  tower  testing  with  an  ESW 
pump  discharge  temperature  greater 
than  80°F  and  no  fans  running  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  capability  of  the  ESW  system  to 
remove  heat  will  not  be  affected  by 
operation  of  the  system  in  accordance 
with  the  proposed  amendments.  As  long 
as  the  cooling  tower  fans  are  started 
prior  to  reaching  98T,  the  temperature 
limit  of  98°F  will  not  be  exceeded. 
Therefore,  the  margin  of  safety  has  not 
been  significantly  reduced. 

Based  on  the  foregoing  reasons,  the 
staff  believes  these  proposed 
amendments  involve  no  significant 
hazards  considerations. 
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The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date 
page  number  of  this  Federal  Register 
notice. 

By  May  11, 1987,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings'  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


petUion  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
conlention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitafions  in  the  order  granting  leave  to 
intejrvene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
prelent  evidence  and  cross-examine 
witnesses. 

lia  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
sigOificant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  request  involve  no 
sigrtificant  hazards  consideration,  the 
Coihmission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  involve  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendments. 

Normally,  the  Commission  will  not 
issoe  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
dufing  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
licanse  amendmets  before  the  expiration 
of  fhe  30-day  notice  period,  provided 
that  it  final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  reveeived.  Should 
the  Commision  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 


for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fire 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Steven  A.  Varga,  Director, 
Project  Directorate  No.  3,  Division  of 
PWR  Licensing-A:  petitioner'  name  and 
telephone  number:  date  petition  was 
mailed;  plant  name;  and  publication 
data  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commigsion.  Washington,  DC  20555, 
and  to  Michael  Miller,  Isham,  Lincoln 
and  Beale,  One  First  National  Plaza, 
42nd  Floor,  Chicago,  Illinois  60603. 
attorney  for  the  licensee. 

Nontirnely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hear'Jng  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)  (1) 
(i)  through  (v)  and  2.714  (d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC,  and  at  the 
Rockford  Public  Library,  215  N.  Wyman 
Street,  Rockford,  Illinois  61103. 

Dated  at  Belhesda.  Maryland,  this  2  day  of 
April  19|7. 
For  thf  Nuclear  Regulatory  Commision. 

Steven  A.  Varga, 

Directory  Project  Directorate  «J.  Division  of 
PWR  Li  Sensing- A. 

[FR  Doc]  87-7932  Filed  4-6-87:  8:45  am) 
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(Docket  No.  50-247] 


Consolidated  Edison  Co.  of  New  York, 
Indian  Point  Nuclear  Generating  Unit 
No.  2;  Notice  of  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
26  issued  to  Consolidated  Edison 
Company  of  New  York  (the  licensee),  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  2  located  in 
Westchester  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  operating  license 
authorizing  an  extension  to  expiration 
date  for  the  Unit  2  Facility  Operating 
License  DPR-26  from  October  14,  2006  to 
September  28,  2013. 

The  amendment  to  the  Technical 
Specification  (TS)  is  responsive  to  the 
licensee's  application  dated  December 
27, 1985,  as  supplemented  December  31, 
1986,  January  27, 1987  and  March  3, 1987. 
The  NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
Proposed  Action.  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Dates  of  Facility 
Operating  License  No.  DPR-28. 
Consolidated  Edison  Company  of  New 
York,  Indian  Point  Nuclear  Generating 
Unit  No.  2,  Docket  No.  50-247."  dated 
March  31, 1987. 

Summary  of  Environmental  Assessment 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
poposed  change  in  the  expiration  dates 
of  the  Operating  Licenses  for  Indian 
Point  Unit  No.  2.  This  evaluation 
considered  the  previous  environmental 
studies,  including  the  "Final 
Environmental  Statement  Relating  to 
Operation  of  the  Indian  Point  Nuclear 
Generating  Plant  Unit  No.  2"  September 
1972.  and  more  recent  NRC  policy. 

Radiological  Impacts 

Although  the  population  in  the  vicinity 
of  Indian  Point  Unit  No.  2  has  increased, 
it  is  lower  than  projections  reviewed  in 
the  FES.  and  the  site  requirements  of  10 
CFR  Part  100  are  still  met  with  regard  to 
Exclusion  Area  Boundary,  Low 
,  Populator  Zone,  and  nearest  population 
center  distances.  In  addition,  the 
proposed  additional  years  of  reactor 
operation  do  not  increase  the  annual 
public  risk  for  reactor  operation. 


With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
NRC  guidance  and  requirements  for 
keeping  radiation  exposure  "as  low  as  is 
reasonably  achievable"  (ALARA)  for 
occupational  exposures  and  for 
radioactivity  in  effluents.  The  licensee 
would  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also  apply 
advanced  technology  when  available 
and  appropriate. 

Non-Radiological  Impacts 

The  NRC  review  identified  no 
additional  degradation  of  the  habitat 
surrounding  Indian  Point  Unit  No.  2  with 
regard  to  indigenous  plant  and  animal 
species  for  the  additional  years  of 
facility  operation.  In  addition,  the 
National  Pollutant  Discharge 
Elimination  System  permit  provides 
additional  environmental  protection. 

Finding  of  no  Significant  Impact 

The  staff  has  reviewed  the  proposed 
change  to  the  expiration  date  of  the 
Indian  Point  Unit  No.  2  Facility 
Operating  License  relative  to  the 
requirements  set  forth  in  10  CFR  Part  51. 
Based  upon  the  environmental 
assessment,  the  staff  concluded  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  license  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Therefore, 
the  Commssion  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  December  27, 1985, 
as  supplemented  December  31, 1986  and 
January  27, 1987,  (2)  the  Final 
Environmental  Statement  Relating  to 
Operation  of  Indian  Point  Nuclear 
Generating  Unit  No.  2  issued  September 
1972.  and  (3)  the  Environmental 
Assessment  dated  March  31. 1987.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  20555  and  at  the  White 
Plains  Public  Library,  100  Martine 
Avenue.  White  Plains.  New  York  10610. 

Dated  at  Bethesda.  Maryland,  this  31st  day 
of  Marcti,  1987. 

For  the  Nuclear  Regulatory  Commisison. 

Steven  A.  Varga, 

Director.  Project  Directorate  »3  Division  of 

PWR  Licensing-A. 

|FR  Doc.  87-7931  Filed  4-8-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  34-24288;  File  No.  SR-AMEX-87- 
7) 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  the 
American  Stock  Exctiange.  Inc. 
Relating  to  Expansion  and  Extension 
of  the  Near  Term  Options  Expiration 
Pilot 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  February  13. 1987  the  American 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Hems  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("AMEX"  or  "Exchange")  proposes  to 
expand,  to  the  February  and  March 
cycles,  the  stock  options  pilot  program, 
which  provides  for  four  expiration 
months — including  two  near-term 
months.  In  addition,  the  Amex  proposes 
to  extend  for  an  additional  one  year,  the 
entire  stock  options  pilot  program.  The 
details  of  these  proposals  are  set  forth 
below  in  Item  3. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  June  1985,  in  conjunction  with  the 
other  options  exchanges,  the  Amex 
implemented  a  one-year  stock  option 
pilot  program  (see  SR-AMEX-85-16)  for 
certain  January  cycle  stock  options. 
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Under  the  terms  of  the  pilot,  the 
traditional  January  trading  cycle  was 
altered  to  ensure  that  (i)  one-month  and 
two-month  options  were  made  availablie 
for  trading  at  all  times  and  (ii)  four 
expiration  months  were  outstanding  at 
all  times. 

In  July  1986,  the  Exchange  received 
approval  to  expand  the  pilot  to  all 
Amcx-traded  January  cycle  stock 
options  and  to  extend,  the  pilot  an 
additional  six  months  (See  SR-AMEX- 
86-21). 

Approval  is  now  penxling  to  extend 
the  pilot  program  an  additional  four 
months  (see  SR-AMEX-87-3)  to  May 
1987. 

The  purpose  of  the  pilot  program  is  to 
determine  whether  a  near-term 
expiration  cycle,  featuring  four 
expiration  months,  would  improve 
investors'  interest  in  such  stock  options. 
After  monitoring  the  trading  of  the 
January  cycle  options  and  receiving 
highly  favorable  comments  from  both 
on-floor  and  off-floor  market 
participants,  the  Exchange  has  found  tke 
pilot  has  improved  investors'  interest  in 
trading  such  options. 

In  addition,  a  consensus  has 
developed  both  to  continue  the  pilot  and 
to  expand  it  to  stock  options  trading  on 
February  and  March  cycles.  Even,  if  the 
pending  four  month  extension  is 
approved  it  will  be  necessary  to  extend 
for  an  additional  year  the  entire  pilot 
program  in  order  to  have  sufficient  time 
to  phase-in  and  assess  the  trading  of  the 
February  and  March  cycle  options. 

Therefore,  the  Elxchange  piroposes  to 
extend  the  pilot  program  an  additional 
one  year  beyond  the  proposed  four 
month  extension  and  expand  the  pilot 
program  to  include  options  traded  on  the 
February  and  March  cycles.  The 
implementation  of  the  February  and 
March  cycles  on  the  pilot  program  will 
follow  the  January  cycle  paradigm.  For 
March  cycle  options,  the  Exchange 
proposes  that  it  may  phase  in  such 
options  at  the  March  expiration  by 
adding  the  two  near  term  months  (April 
and  May).  Similarly,  the  February  cycle 
options  will  be  phased  in  at  the  May 
expiration  by  adding  June  and  July 
expirations.  A  chart  detailing  the 
proposed  expansion  of  the  pilot  program 
is  set  forth  in  Exhibit  2. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act'")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by 
continuing  and  expanding  a  pilot 
program  tailored  to  meet  investors 
preferences  for  slock  options  with  near- 
term  expiration  cycles.  Therefore,  the 
proposed  rule  change  is  consistent  with 
section  6{b)(S)  of  the  1934  Act.  which 


pro\tides  in  pertinent  pwrt,  that  the  rules 
of  the  Exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  to  protect  the  investing  public. 

B.  Self-Regulatory  Organization 's 
Statement  an  Burden  on  Competition 

Tie  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Mei^ibers,  Participants,  or  Others 

Tlie  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
contprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedetal 
Roaster  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sobotatira  of  Coaments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Seca^etary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
an4  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.3.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  abore- 
mentioned  self-regulatory  organization. 
Al  submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  April  30, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  T.raa7. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  87-7955  Filed  4r-a-87;  8:45  am]. 
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[Rel.  34-24292;  Filt  hkx  SR-IMSO-»7-15l 

Self-Regulatory  Organizationa; 
Granting  Accelerated  Approval  to 
Proposed  Rute  Change  by  Naftonat 
Association  of  Securities  Deaters,  Inc. 
to  Extend  the  Period  of  Effectiveness 
of  the  PItot  Program  With  the 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland,  Ltd.  for  the  Exchange  and 
Distribution  of  Internationat  Securities 
Information 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  rs  hereby  given 
that  on  March  17. 1987,  the  National       | 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  IT,  and  HI  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organiiation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statesment  of  the  Terms  ol  Substance  of 

the  Proposed  Rule  Change 

The  Nahonal  Assosication  of 
Securities  Dealers,  Inc.  ("NASD") 
hereby  requests  that  the  Securities  and 
Exchange  Commission  ("SEC")  extend 
the  period  of  effectiveness  of  the 
NASD's  Pilot  Program  for  the  exchange 
of  quotation  information  between  The 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland.  Ltd.  ("Exchange"),  formerly  The 
Stock  Exchange,  London,  England.  This 
matter  was  the  subject  of  three  (3) 
previotjs  filings  made  by  the  NASD,  File 
Nos.  SR-NASD-86--1,  SR-NADS-88-26 
and  SR-NASE>-8&-35.  Each  of  those 
filings  was  approved  timely  by  the 
Commission  to  enable  continuous 
operation  of  the  Pilot  Program  from 
April  22, 1986  throug}.  April  3, 19^.  The 
NASD  is  seeking  the  exteolion  of  this 
approval  for  two  (2)  months  until  June  3, 
1987. 
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11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purposes  of  and  basis  for  the 
proposal  and  discussed  any  comments  it 
received  on  the  proposal.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  NASD  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  filing  is  to 
obtain  an  extension  of  the  SEC's 
temporary  approval  of  the  Pilot  Program 
through  June  3. 1987.  Absent  such  an 
extension,  the  NASD's  link  with  the 
Exchange  will  terminate  on  April  3, 
1987. 

The  Pilot  Program,  which  is  the  first 
transatlantic  communication  link  of  its 
kind  between  major  domestic  and 
foreign  equities  marketplaces,  provides 
a  unique  opportunity  to  gather  an 
analyze  informalin  leading  to  the 
efficient  and  effective  development  of 
international  trading,  related  regulatory 
programs  and  potentially  new  systems 
designs.  As  currently  structured,  the 
Pilot  Program  provides  for  the  exchange 
of  market  data,  between  the  NASD  and 
the  Exchange,  without  charge,  on  a 
group  of  securities  of  international 
interest  and  the  transmission  of  that 
data  by  the  recipient  (NASD  or 
Exchange)  to  its  current  subscribers  as 
part  of  either  NASDAQ  Level  %,  TOPIC, 
or  TOPICLINE  service.  When  the  Pilot 
Program  was  originally  filed  [i.e..  File 
No.  SR-NASD-86^),  the  NASD 
requested  the  SEC's  approval  of  the 
Pilot  for  a  two  year  period.  At  the  SEC's 
request,  however,  the  NASD  has 
acquiesced  in  the  Agency's  approval  of 
the  Pilot  for  shorter,  consecutive  time 
periods. 

This  tentative  approach  is  not 
traceable  to  any  regulatory  concern, 
actual  or  potential,  arising  from  the 
linkage's  daily  operation.  Rather,  the 
SEC's  reluctance  to  approve  the  Pilot 
Program  for  a  two  year  term  relates  to 
the  fact  that  the  broker-dealers  able  to 
access  quotes  disseminated  via  the 
linkage  are  not  assessed  an  additional 
fee  for  that  access.  This  issue  was 
raised  by  one  vendor  of  securities 
market  information  (hereinafter  referred 
to  as  the  "Vendor")  during  the  SEC's 
notice  and  comment  procedure  on  the 


original  rule  filing  (File  No.  SR-NASD- 
8&-4).'  Vendor  claimed  that  this  aspect 
of  the  Pilot  Program  was  anticompetitive 
because  Vendor  could  not  obtain  access 
to  linkage  data  (particularly  market 
marker's  quotations)  from  the  NASD  or 
the  Exchange  on  the  same  terms  as 
participating  brokers,  i.e.,  at  no  cost. 
Further,  Vendor  maintained  that  the 
NASD  was  utilizing  its  status  as  a  self- 
regulatory  organization  to  impede 
competition  from  Vendor  by  virtue  of 
the  NASD's  receiving  quotation 
information  from  the  Exchange  on  a 
preferential  basis. 

Without  conceding  the  merits  of  any 
legal  or  economic  arguments  previusly 
raised  by  Vendor,  the  NASD  and  the 
Exchange  are  re-examining  the  access 
terms  governing  the  Pilot  Program 
linkage.  The  Exchange  is  currently 
surveying  its  member  firms  to  gather 
objective  data  that  is  critical  to  any 
decision  to  modify  the  present  access 
terms  for  the  Pilot  Program.  Certain 
information  being  obtained  is  intended 
to  respond  to  specific  questions  raised 
by  the  Commission  staff.  After  the 
Exchange  and  the  NASD  have  had  an 
opportunity  to  analyze  this  data,  it  is 
expected  that  pertinent  information  will 
be  incorporated  into  a  filing  submitted 
to  the  SEC.  On  the  basis  of  the 
statistical  findings  from  the  Exchange's 
survey,  it  might  be  appropriate  for  the 
NASD  and  the  Exchange's  to  narrow  the 
universe  of  firms/terminals  accessing 
linkage  data  at  no  cost.  If  so,  the  Pilot 
Program  would  be  amended  through  a 
subsequent  rule  filing  pursuant  to  Rule 
19b-4  [17  CFR  240.19b-4)  under  the 
Securities  Exchange  Act  of  1934  (the 
"Act"). 

Accordingly,  the  NASD  requests  an 
extension  of  the  SEC's  temporary 
approval  of  the  Pilot  Program  for  two  (2) 
months  until  June  3. 1987.  This  extension 
should  allow  sufficient  time  for 
completion  of  the  Exchange's  survey, 
analysis  of  the  survey  results,  and 
preparation  of  another  rule  filing  to  seek 
Commission  approval  of  the  Pilot 
Program  for  a  full  two  year  term.  During 
the  requested  extension,  only 
information  on  a  limited  group  of 
securities  of  international  interest  will 
be  exchanged  on  a  like  kind  basis  in  lieu 
of  separate  and  offsetting  monetary 
transfers.  Further,  the  NASD  and  the 
Exchange  will  not  introduce  an 
automatic  execution  linkage  during  the 
additional  period. 


'  See  letter  from  Daniel  T.  Drooka.  Cadwalader. 
Wickeraham  &  Taft.  Counsel  for  Instinet 
Corporation,  to  John  Wheeler.  Secretary  .  SEC, 
dated  April  16. 1986.  See  also  Securities  Exchange 
Act  Release  No.  23158  (April  21. 1986].  51  FR  15989 
(April  29. 1986). 


The  NASD  believes  that  the  Pilot 
Program  and  the  requested  extension 
thereof,  are  consistent  with  sections 
llA(a)(l)  (B)  and  (C),  15A(b)(6),  and 
17A(a)(l)  (C)  and  (D)  of  the  Act. 
Subsections  (B)  and  (C)  of  section 
llA(a)(l)  set  forth  the  Congressional 
goals  of  achieving  more  efficient  and 
effective  market  operations,  the 
availability  of  information  with  respect 
to  quotations  for  securities  and  the 
execution  of  investor  orders  in  the  best 
market  through  new  data  processing  and 
communications  techniques.  Section 
15A(b)(6)  requires  that  the  rules  of  the 
Association  be  designed  "to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market.  .  .  ."  Section  17A(a)(l) 
sets  forth  the  Congressional  goal  of 
linking  all  clearance  and  settlement 
facilities  and  reducing  costs  involved  in 
the  clearance  and  settlement  process 
through  new  data  processing  and 
communications  techniques.  The  NASD 
believes  that  the  requested  extension  of 
approval  for  the  Pilot  Program  will 
foster  significant  progress  toward  these 
ends  by  providing  the  cooperative 
regulatory  environment  and  operating 
experience  necessary  to  realize  these 
goals  in  the  international  marketplace. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

In  its  first  release  announcing 
temporary  approval  of  the  Pilot  Program, 
the  Commission  articulated  arguments 
made  by  Vendor  regarding  the 
competitive  impact  that  the  Program 
may  have  on  Vendor.  These  arguments 
were  summarized  in  the  preceding 
section.  In  this  regard,  the  NASD  and 
the  Exchange  have  committed  to  re- 
examine the  existing  access  terms,  and 
if  appropriate,  to  narrow  the  universe  of 
firms  and/or  terminals  permitted  access 
to  linkage  data  at  no  cost.  Hence,  the 
NASD  and  the  Exchange  are  making  a 
good  faith  effort  to  address  the 
perceived  competitive  concerns  raised 
by  Vendor  and  reiterated  by  the  SEC  in 
its  original  release.  In  light  of  these 
factors,  the  NASD  believes  that  no 
additional  competitive  burden  would  be 
created  by  the  SEC's  extension  of  the 
Pilot  Program. 

During  the  period  of  extension 
requested  herein,  no  use  will  be  made  of 
the  information  exchange  for  purposes 
of  operation  of  an  automatic  execution 
system.  Given  the  limited  numbers  of 
securities  involved,  the  limited  use  to  be 
made  of  the  information  exchange,  and 
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the  Association's  efforts,  to  address  the 
competitive  issues  previously  raised,  the 
NASD  submits  that  the  benefits  to  be 
derived  from  the  further  extension  of  the 
Pilot  Program  significanriy  outweigh  any 
perceived  burden  upon  competition  and 
materially  advance  the  purposes  to  be 
served  under  the  above-referenced 
sections  of  the  Act. 

C.  Self-Regulatory  Organization  'a 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  from  Members, 
Participants  or  Others 

Not  applicable. 

III.  Date  «f  Elfecthreness  of  the 
Proposed  Rule  Chaage  ami  Tuning  for 
Commiseion  Action 

The  NASO  requests  the  Commission 
to  find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  its  publication  in  the  Federal 
Register,  and.  in  any  event  by  April  2, 
1987,  the  last  business  day  before  the 
expiration  date  for  the  Pilot  Program. 
The  NASD  believes  that  the 
continuation  of  the  Pilot  Program 
provides  an  opportunity  to  develop 
additional  informalion  leading  to  the 
efficient  and  effective  development  of 
international  trading,  related  regulatory 
programs  and  the  potential  for  new 
system  designs.  Accordingly,  the  NASD 
believes  that  good  cause  exists  to 
accelerate  the  effectiveness  of  the  rule 
change  to  no  later  than  April  2, 1987. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
ITA(a)a)  (Bl  and  (C).  15A(b){6),  and 
17A(a)(l)  (CI  and  (D)  and  the  rules  and 
regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Commission  believes  that 
accelerated  approval  will  avoid  an 
unnecesfiary  interruption  of  the  Pilot 
Program  while  allowing  the  NASD  to 
gather  ddta  in  response  to  the 
Commission  staffs  inquiries  concerning 
the  feasibihty  of  narrowing  the  universe 
of  firms  and  Ismiinals  accessing  linkage 
data  at  no  cost.  The  Commission  has 
requested  that  the  NASD  gather  and 
analyze  the  relevant  data  necessary  to 
amend  its  permanent  rule  filing  no  later 
than  April  15, 1987.  Accordingly,  the 
Commission  does  not  believe  that  the 
linkage  should  be  terminated  while 
tlwse  efforts  are  ongoing. 


rV.  SoTicitatisn  of  Goinments 

Intarested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth.  Street,  NW., 
Washington,  I3C  2064a  Copies  of  the 
submission,  all  subsequent  amendments, 
all  vmtten  statements  v«th  respect  to 
the  proposed  rule  change  that  are  filed 
with  tfre  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those 
communications  that  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  f*ublic  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-a7-15  and  should  be 
submitted  by  April  30, 19B7. 

It  it  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Marl<e<  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a){12). 

Dated:  April  2, 1987. 
Shiflav  E.  HelUs, 
Assistant  Secretary. 
[FR  Doc.  87-7957  Filed  4-6-87;  8:45  am] 
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[Ret  Mo.  34-2ie9a;  Rl«  Ma  S»-NSCX-«7-2] 

Proposed  Rule  Change  by  Nationel 
Seavitfes  Clearing  Corp. 

Relating  to  an  amendment  to  National 
Securities  Clearing  Corporation's  ("NSCC") 
Rules  concerning  the  Interregional  Interface 
Service;  Notice  and  Immediate  Effectiveness 
of  Proposed  Rule  Change. 

Pufsuaiit  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  IS 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  February  26, 1987,  NSCC  filed 
with  the  Securiliea  and  Exchange 
Commission  the  proposed  role  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  Botice  to  solicit  comments  on  rtie 
proposed  rule  change  from  interested 
persons. 


I.  Self-Regirfatory  Organization's 
Statement  of  the  Terms  of  Suhstafice  of 
the  Proposed  Rule  Change 

Amend  National  Securities  Clearing 
Corporatrun's  ("NSCC")  SCC  Division 
Rules  as  follows: 

Interregional  Interface  Service 

Rule  40.  The  Corporation  may 
establish  a  service  in  conjunction  with 
one  or  more  Registered  Clearing 
Agencies  to  be  known  as  the 
Interregional  Interface  Service  and  may 
provide  such  service  to  any  Nfember 
which  has  executed  such  agreement 
with  the  Corporation  as  the  Corporation 
may  from  time  to  time  require.  The 
Corporation  may  enter  into  such 
agreements  as  it  may  deem  appropriate 
with  any  other  Registered  Clearing 
Agencies  which  agreements  shall  govern 
Interregional  Interface  Service 
transactions  between  the  Corporation 
and  snch  other  Registered  Clearing 
Agency.  The  Corporation  may  from  time 
to  time  establish  procedures  which  shall 
be  applicable  to  the  operation  of  the 
Interregional  Interface  Service. 

The  Interregional  Interface  Service 
shall  provide  a  means  whereby  a 
Member  may  settle  trades  submitted  to 
the  Corporation  for  comparison  through 
another  Registered  Clearing  Agenx:y  or 
may  settle  trades  submitted  to  another 
Registered  Clearing  Agency  through  the 
Corporation.  Notwithstanding  the 
above,  the  Corporation  and  one  or  more 
Registered  Clearing  Agencies  may  agree 
upon  from  time  to  time  to  include 
additional  transactions  in  the 
Interregional  Interface  Service  and 
additional  services  in  one  or  more 
interfaces  between  the  Corporation  and 
the  Registered  Clearing  Agencies. 

n.  S«t{-R«gulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  {A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Ocganizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changs 

Pursuant  to  NSCC  Rule  40,  NSCC  may 
enter  into  agreements  with  other 
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registered  clearing  agencies  to  establish 
an  Interregional  Interface  Service.  Rule 
40  also  provides  that  such  Service  shall 
provide  a  means  whereby  trades 
compared  at  one  clearing  agency  can  be 
settled  at  another  clearing  agency. 
NSCC  offers  certain  services,  however, 
which  do  not  provide  for  the  settlement 
of  compared  trades,  but  which  it 
believes  would  be  useful  to  include  in 
interfaces  with  other  clearing  agencies. 
For  example.  NSCC  currently  offers  the 
National  Municipal  Comparison  System, 
which  provides  for  the  comparison  of 
transactions  in  municipal  securities, 
which  service  currently  is  provided  to 
regional  clearing  agencies.  In  addition, 
NSCC  offers  the  Automated  Customer 
Account  Transfer  ("ACAT")  Service, 
which  service  it  intends  to  provide  to 
regional  clearing  agencies. 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Rule  40  to  make 
clear  that  NSCC  can  establish  interfaces 
with  other  clearing  agencies  that  offer  a 
variety  of  services,  and  that  such 
interfaces  are  not  limited  to  the 
settlement  of  compared  trades. 

Since  the  proposed  rule  change  will 
enhance  the  linking  of  clearance  and 
settlement  facilities,  and  thus  will 
enhance  the  national  clearance  and 
settlement  system,  the  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934,  as 
amended. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  perceive  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  1934  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  or  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  1934  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submission  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  30. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  April  2. 1987. 
Shiriey  E.  Hoilis, 

Assistant  Secretary. 

[PR  Doc.  87-7958  Filed  4-8-87;  8:45  am| 
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[Rel.  No.  34-24294;  File  No.  SR-NASD-87-3] 

Self-Regulatory  Organizattons; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 

Relating  to  L.ast  Sale  Reports  of 
Transactions  in  NASDAQ  National  Market 
System  Securities  Executed  between  4.00  and 
5:00  p.m.  Eastern  Time. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  February  12. 1987.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  and  an  amendment  thereto  on 
March  19. 1987.  as  described  in  Items  I. 
II.  and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  to  Schedule 
D  to  the  NASD  By-Laws  would  require 
transactions  in  NASDAQ  National 
Market  System  ( "NASDAQ /NMS") 
securities  executed  between  4:00  p.m. 
and  5«)  p.m.  Eastern  Time  to  be 
reported  through  the  NASD's 
Transaction  Reporting  System  no  later 
than  5:00  p.m.  Eastern  Time. 

II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendment  to  Schedule 
D  to  the  NASD  By-Laws  would  require 
last  sale  reports  of  transactions  in 
NASDAQ/NMS  securities  executed 
between  4:00  p.m.  and  5:00  p.m.  Eastern 
Time  to  be  transmitted  through  the 
NASD's  Transaction  Reporting  System 
no  later  than  5:00  p.m.  Eastern  Time. 

Currently.  Section  2  of  Part  X  of 
Schedule  D  to  the  NASD  By-Laws 
requires  transactions  in  NASDAQ/NMS 
securities  that  are  executed  outside  the 
hours  of  operation  of  the  Transaction 
Reporting  System,  that  is,  outside  the 
hours  of  9:30  a.m.  and  4:00  p.m.  Eastern 
Time,  to  be  reported  to  the  NASD,  on  a 
weekly  basis,  via  Form  T.  Information 
submitted  on  the  weekly  Form  T  is  not 
included,  however,  in  daily  market 
activity  summaries  and  is  not  currently 
integrated  into  the  NASD's  automated 
surveilliance  systems. 

The  NASD  believes  that  requiring  last 
sale  reports  of  transactions  in 
NASDAQ/NMS  securities  executed 
between  4:00  p.m.  and  5.00  p.m.  Eastern 
Time  to  be  transmitted  through  the 
NASDAQ  System  by  5:00  p.m.  Eastern 
Time,  rather  than  reported  via  Form  T 
on  a  weekly  basis,  will  capture 
approximately  80%  of  the  transactions 
that  are  executed  after  the  close  of  the 
market.  The  proposed  requirements  will 
thereby  increase  the  scope  and 
effectiveness  of  the  NASD's  automated 
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surveillance  programs  and  also  will 
permit  the  dissemination  of  more 
accurate  information  to  the  news  media 
with  respect  to  the  volume  of  daily 
trading. 

Last  sale  reports  required  by  the 
proposed  amendments  will  affect  only 
daily  volume  totals.  They  will  not  affect 
the  calculation  of  daily  high,  low,  and 
last  prices,  which  will  continue  to  be 
established  as  of  4:01:30  p.m.  Eastern 
Time. 

The  NASD  believes  that  the  proposed 
amendment  is  consistent  with  section 
15A(b)(6)  of  the  Act.  which  provides  that 
the  rules  of  a  registered  securities 
association  shall  be  designed  to  promote 
just  and  equitable  principles  of  trade, 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to.  and  facilitating 
transactions  in.  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  NASD  also 
believes  that  the  proposed  amendment 
is  consistent  with  the  provisions  of 
section  llA  of  the  Act.  Section 
llA(a)(l)(C)(iii)  states  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  broker/ 
dealers  and  investors  of  quotation  and 
transaction  information.  The  proposed 
rule  change  will  expand  the  amount  of 
last  sale  transaction  information  that 
will  be  reported  directly  into  the 
NASDAQ  system,  thereby  enhancing 
the  accuracy  and  currency  of  the 
information  available  to  broker/dealers 
and  investors. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  amendment  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


publishes  its  reasons  for  so  finding  or  [ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
87-3  and  should  be  submitted  by  April 
30, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)U2). 

Dated:  April  2, 1987. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
(FR  Doc.  87-7859  Filed  4-8-87:  8:45  am] 

BILLING  CODE  M10-01-M 


[ReL  No.  IC-15660;  File  No.  812-6566] 

Dean  Witter  Reynolds  Inc.,  et  al.; 
Application  for  Exchange  Privileges 
and  Contingent  Deferred  Sales 
Charges 

April  2, 1987. 

A08NCY:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for  an 
Order  Amending  Existing  Orders  under 
the  Investment  Company  Act  of  1940 
("1940  Act"). 

Applicants:  Dean  Witter  Reynolds  Inc. 
("Dean  Witter"),  Dean  Witter  California 
Tax-Free  Income  Fund,  Dean  Witter 
Convertible  Securities  Trust,  Dean 
Witter  Developing  Growth  Securities 
Trust,  Dean  Witter  Dividend  Growth 
Securities  Inc.,  Dean  Witter  Government 


Securities  Plus,  Dean  Witter  High  Yield 
Securities  Inc.,  Dean  Witter  Industry- 
Valued  Securities  Inc.,  Dean  Witter  New 
York  Tax-Free  Income  Fund,  Dean 
Witter  Natural  Resource  Development 
Securities  Inc.,  Dean  Witter  Option 
Income  Trust,  Dean  Witter  Tax-Exempt 
Securities  Inc.,  Dean  Witter  U.S. 
Government  Securities  Trust,  Dean 
Witter  World  Wide  Investment  Trust, 
Dean  Witter/Sears  Liquid  Asset  Fund 
Inc..  Dean  Witter/Sears  Tax-Free  Daily 
Income  Fund  Inc.,  Dean  Witter/Sears 
U.S.  Government  Money  Market  Trust, 
and  Dean  Witter  Tax-Advantaged 
Corporate  Trust. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  section  22(d),  and 
approval  of  exchange  offers  requested 
under  section  11(a). 

Summary  of  Application:  Applicants 
seek  an  order  which  will  permit 
exchanges  of  shares  to  be  made  among 
certain  registered  open-end, 
management  investment  companies  (the 
"Funds")  which  are  sold  either  with 
contingent  deferred  sales  charges 
("CDSL"),  front-end  sales  charges 
("FESL"),  or  without  such  sales  charges 
("NL"),  providing  for  a  sales  charge  to 
be  imposed  only  once  in  the  case  of  a 
purchase  and  subsequent  exchange(s). 
The  applicable  sales  charge  would 
either  be  imposed  at  the  time  of  sale  (in 
the  case  of  shares  originally  purchased 
in  Funds  sold  with  a  FESL)  or  upon  the 
first  exchange  into  a  Fund  sold  with  a 
FESL  (in  the  case  of  shares  originally 
purchased  in  Funds  sold  with  a  CDSL). 
The  order  requested  will  amend  prior 
SEC  orders  (Investment  Company  Act 
Release  Nos.  13126  (March  30, 1983), 
13673  (December  14, 1983),  and  13782 
(February  22, 1984))  ("Prior  Orders"), 
which  (1)  permit  the  imposition  and 
waiver  of  the  CDSL.  (2)  permit 
exchanges  of  shares  between  Dean 
Witter  Funds  sold  with  a  CDSL,  and  (3) 
permit  exchanges  of  shares  between 
Fund  sold  with  a  CDSL  and  certain 
money  market  Funds  which  are  sold 
without  a  sales  charge. 

Filing  Date:  The  application  was  filed 
on  December  18, 1986,  and  amended  on 
March  18, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
April  27. 1987.  Request  a  hearing  in 
writing  given  the  nature  of  your  interest, 
the  reason  for  the  request,  and  the 
issues  you  contest.  Serve  the  Applicants 
with  the  request,  either  personally  or  by 
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mail,  and  also  send  it  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants,  One  World  Trade  Center, 
New  York,  New  York  10048  Attention: 
Sheldon  Curtis,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  R.  Siclari,  Staff  Attorney  (202) 
272-3037  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258^300). 

Applicants'  Representations 

1..  Dean  Witter,  a  Delaware 
corporation,  is  a  registered  broker- 
dealer  and,  through  its  InferCapital 
Division,  is  a  registered  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940.  Dean  Witter  is  the 
investment  manager  of  Dean  Witter 
World  Wide  Investment  Trust  with 
responsibility  for  North  and  South 
American  investments,  is  the  sole 
investment  adviser  to  the  other  Funds, 
and  is  expected  to  be  the  sole 
investment  adviser  to  Funds  established 
in  the  future.  Dean  Witter  is  the 
principal  underwriter  for  shares  of 
Funds  sold  with  a  CDSL  (referred  to  as 
the  "CDSL  Funds"),  Funds  sold  with  a 
FESL  (referred  to  as  the  "FESL  Funds") 
and  Dean  Witter  Tax-Advantaged 
Corporate  Trust  (this  Fund  and  the  other 
Funds  sold  without  a  contingent 
deferred  or  front-end  sales  charge 
referred  to  as  the  "NL  Funds").  Shares  of 
the  CDSL  Funds  redeemed  within  six 
years  of  purchase  are  subject  to  a  CDSL 
under  most  circumstances.  Dean  Witter 
receives  the  proceeds  of  the  CDSL. 

2.  Applicants  propose  to  permit 
exchange  among  CDSL  Funds.  FESL 
Funds  and  NL  Funds,  in  accordance 
with  (1)  the  requirements  of  Section 
11(a)  and  Rule  22d-l  under  the  1940  Act. 
(2)  the  Prior  Orders  of  the  SEC.  and  (3) 
the  relief  requested  in  the  application. 
Applicants  have  requested  an  order 
under  Section  6(c)  amending  Prior 
Orders  granting  exemption  from  Section 
22(d)  of  the  1940  Act  so  as  to  include 
within  the  definition  of  "Free  Shares" 
(which  are  not  subject  to  any  CDSL  on 
their  ultimate  redemption  for  cash) 
shares  of  CDLS  Funds  which  have  been 


acquired  through  an  exchange  of  shares 
of  one  of  the  FESL  Funds,  either  directly 
or  with  one  or  more  intervening 
exchanges  through  NL  Funds,  including 
shares  of  FESL  Funds  (and  of  NL  Funds, 
in  the  case  of  intervening  exchanges) 
acquired  through  reinvestment  of 
dividends  and  capital  gains  distributions 
(referred  to  as  "dividend  shares"). 
Applicants  have  requested  approval 
under  section  11(a)  of  the  1940  Act  to 
permit  shares  of  the  CDSL  Funds, 
whether  acquired  directly  or  through  an 
exchange,  including  dividend  shares,  to 
be  exchanged,  either  directly  or  with 
one  or  more  intervening  exchanges 
through  NL  Funds,  for  shares  of  FESL 
Funds  upon  payment  of  the  applicable 
CDSL.  When  shares  of  a  CDSL  Fund  are 
exchanged  into  a  NL  Fund,  the 
investment  period,  or  "year  since 
purchase  payment  made,"  will  be  frozen 
for  the  period  of  time  the  shareholder 
remains  in  the  NL  Fund.  If  the 
shareholder  redeems  out  of  the  NL  Fund, 
he  is  then  subject  to  a  CDSL  which  will 
be  computed  based  upon  the  period  of 
time  the  shareholder  actually  held 
shares  in  the  CDSL  Fund.  However,  if 
the  shareholder  exchanges  such  shares 
back  into  a  CDSL  Fund  from  the  NL 
Fund,  no  CDSL  is  imposed  on  such 
exchange,  and  the  investment  period 
previously  frozen  when  shares  were  first 
exchanged  for  shares  of  a  NL  Fund 
resumes  on  the  date  shares  of  a  CDSL 
Fund  are  reacquired.  Thus,  the  CDSL  is 
imposed  only  upon  an  ultimate 
redemption  and  the  amount  of  the 
applicable  charge  is  based  upon  the 
aggregate  time  the  shareholder  was 
invested  in  a  CDSL  Fund.  There  is  no 
limit  as  to  the  number  of  exchanges  that 
are  permitted  or  the  number  of  NL 
Funds  or  CDSL  Funds  into  which 
exchanges  can  be  made,  but  Applicants 
may  suspend  or  otherwise  restrict 
operation  of  the  exchange  privilege  at 
any  time.  See  the  application  and  Prior 
Orders  for  a  more  complete  description 
of  the  operation  of  the  CDSL  and  offers 
of  exchange. 

3.  Applicants  have  further  requested 
an  order  amending  and  clarifying  the 
terms  of  a  Prior  Order  (Investment 
Company  Act  Release  No.  13782, 
February  22, 1984)  (a)  to  permit  deferral 
of  the  CDSL  when  shares  of  a  CDSL 
Fund  are  exchanged  for  shares  of  a  NL 
Fund  (not  only  a  named  money  market 
Fund  as  in  that  Prior  Order),  and  upon 
any  combination  of  subsequent 
exchanges  of  such  NL  Fund  shares  for 
shares  of  another  NL  Fund  or  CDSL 
Fund  (thereby  permitting  the  CDSL  to  be 
imposed  on  redemption  for  cash  of  any 
shares  of  any  NL  Fund  so  acquired);  and 
(b)  to  allow  the  NL  Funds,  the  CDSL 
Funds,  and  Dean  Witter  (i)  to  ofTer 


shares  of  the  NL  Funds  in  exchange  for 
shares  of  the  CDSL  Funds  (and  in 
exchange  for  shares  of  other  NL  Funds 
acquired  in  exchange  for  shares  initially 
purchased  in  CDSL  Funds)  and  (ii)  to 
offer  shares  of  the  CDSL  Funds  in 
exchange  for  shares  of  the  NL  Funds 
that  were  acquired  through  one  or  more 
exchanges  of  shares  initially  purchased 
in  CDSL  Funds. 

4.  The  CDSL  Funds  presently  bear 
certain  distribution  expenses  pursuant 
to  Plans  of  Distribution  adopted  under 
Rule  12b-l  of  the  1940  Act  (the  "Plans"). 
Each  Plan  provides  in  substance  that  the 
CDSL  Fund  will  pay  a  monthly  fee  to 
Dean  Witter  to  compensate  it  for  the 
services  provided  in  distributing  the 
shares  of  such  Fund.  The  fees  of  the 
presently  existing  Plans  ("12b-l  fees") 
are  paid  at  the  annual  rate  of  either  1%, 
0.85%  or  0.75%  (depending  on  the  CDSL 
Fund)  (and,  in  the  case  of  Dean  Witter 
U.S.  Government  Securities  Trust.  0.65% 
on  amounts  of  over  $10  billion)  of  the 
lesser  of  (a)  the  average  daily  aggregate 
gross  sales  of  the  CDSL  Fund's  shares 
since  inception  of  the  CDSL  Fund  (or,  in 
the  case  of  CDSL  Funds  which  adopted 
Plans  after  commencement  of 
operations,  since  the  inception  of  the 
Plan),  not  including  reinvestments  of 
dividends  or  capital  gains  distributions, 
less  the  average  daily  aggregate  net 
asset  value  of  the  CDSL  Funds  shares 
redeemed  since  the  CDSL  Fund's 
(Plan's)  inception  upon  which  a  CDSL 
has  been  imposed  or  waived,  or  (b)  the 
CDSL  Fund's  average  daily  net  assets 
(or,  in  the  case  of  CDSL  Funds  which 
adopted  Plans  after  commencement  of 
operations,  the  CDSL  Fund's  average 
daily  net  assets  attributable  to  shares 
issued  since  commencement  of  the 
Plan). 

5.  Upon  any  exchange  out  of  a  CDSL 
Fund,  the  base  of  aggregate  purchase 
payments  of  such  CDSL  Fund  (for 
purposes  of  calculating  its  12b-l  fee)  will 
be  reduced  on  the  basis  that  the 
investor's  Free  Shares  are  exchanged 
first  and,  if  the  exchanged  amount 
exceeds  their  value,  with  the  assumption 
that  an  exchange  is  made  of  shares  held 
(or  deemed  to  be  held,  as  a  result  of 
prior  exchanges)  by  the  investor  for  the 
longest  period  of  time  within  the 
applicable  six-year  period.  The  purchase 
of  shares  of  a  CDSL  Fund  through  an 
exchange  is  treated  as  a  new  purchase 
for  purposes  of  the  Plan  of  such  CDSL 
Fund. 

6.  Applicants  now  intend  to  impose  a 
waiting  period  (presently  thirty  days, 
although  such  period  may  be  changed  as 
Applicants  deem  appropriate)  on  the 
first  exchange  which  may  be  made  after 
the  original  purchase  of  shares  of  a 
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CDSL  Fund,  in  evaiuaung  the  continued 
appropriateness  of  the  Plans  adopted  by 
the  CDSL  Funds  pursuant  to  Rule  12b-l 
and  in  making  a  determination  of 
whether  to  continue  a  Plan,  the 
Directors  and  Trustees  of  the  CDSL 
Funds  will  consider,  among  other  things, 
the  direct  and  indirect  expenses  that 
Dean  Witter  has  incurred  in  promoting 
sales  of  shares  of  a  Fund  and,  in  this 
regard,  will  review  the  extent  to  which 
the  expenses  incurred  by  Dean  Witter 
pursuant  to  a  Plan  have,  in  effect,  been 
offset  through  the  payment  of 
compensation  under  the  Plan  by  the 
Fund  and  through  the  receipt  of  the 
CDSL. 

7.  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest, 
and  consistent  with  the  protection 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Applicants  would  be 
precluded  from  offering  a  complex-wide 
exchange  privilege  in  the  absence  of  the 
requested  exemptive  relief.  The 
proposed  offers  of  exchange  are  fair  and 
equitable  to  the  Funds  and  the 
shareholders  of  each  Fund  while  at  the 
same  time  giving  shareholders  a  high 
degree  of  flexibility  in  their  financial 
planning.  It  also  would  be  fair  and 
equitable  and  in  the  public  interest  and 
in  the  interest  of  shareholders  for  shares 
upon  which  a  CDSL  or  FESL  has 
previously  been  paid  (as  described  in 
the  application),  or  which  were  Free 
Shares  of  a  CDSL  Fund  prior  to  an 
earlier  exchange  for  shares  of  a  FESL 
Fund,  or  which,  on  such  an  earlier 
exchange,  were  attributable  to  the 
appreciation  in  value  of  CDSL  Fund 
shares,  or  which  are  dividend  shares,  to 
be  included  within  the  definition  of 
"Free  Shares";  that  is,  for  such  shares 
not  to  be  subject  to  the  CDSL. 
Applicants  believe  that  it  is  fair  to 
require  that  a  sales  charge  be  paid  only 
once  in  the  case  of  exchanges  among 
investment  companies  in  the  same 
complex,  and  that  it  is  fair  for  Free 
Shares  to  retain  their  character  as  such 
despite  exchanges  among  FESL  Funds 
and  NL  Funds.  Inasmuch  as.  under  the 
terms  of  the  Prior  Orders,  amounts 
representing  the  appreciation  in  value  of 
shares  of  CDSL  Funds  become  Free 
Shares  on  an  exchange  to  another  CDSL 
Fund.  Applicants  submit  that  it  is  also 
fair  to  include  shares  exchanged  from 
FESL  Funds  which  are  attributable  to 
such  appreciation  within  the  definition 
of  Free  Shares. 

8.  Applicants  also  believe  that  it 
would  be  fair  and  equitable  and  in  the 
public  interest  and  in  the  interest  of 
shareholders  to  permit  an  offer  of 
exchange  whereby  shares  of  the  CDSL 


Funds  upon  which  neither  a  FESL  nor 
CDSL  has  been  paid  and  which  would 
otherwise  be  subject  to  a  CDSL  on  their 
ultimate  redemption  for  cash  to  be 
exchanged,  either  directly  or  with  one  or 
more  intervening  exchanges  through  NL 
Funds,  for  shares  of  FESL  Funds  upon 
payment  of  the  applicable  CDSL. 
Applicants  state  that  it  is  fair  for 
shareholders  of  a  CDSL  Fund  to  pay  an 
applicable  CDSL  on  an  exchange  to  a 
FESL  Fund  because  investors 
purchasing  shares  of  a  FESL  Fund 
directly  would  pay  a  sales  charge  in 
connection  with  that  purchase,  and 
permitting  an  exchange  under  these 
conditions  provides  such  investor  with 
additional  investment  flexibility  without 
detriment  to  the  investor  or  the  Funds. 

9.  Applicants  finally  submit  that 
expanding  the  scope  of  the  Prior  Orders 
to  encompass  existing  and  future  NL 
Funds,  and  clarifying  the  Prior  Orders' 
terms  encompassing  any  combination  of 
subsequent  exchanges  of  NL  Fund 
shares  (acquired  in  exchange  for  shares 
of  a  CDSL  Fund)  for  shares  of  another 
NL  Fund  or  CDSL  Fund,  is  fully 
consistent  with  the  basis  upon  which  the 
Prior  Orders  were  granted. 

AppEcants'  Conditions: 

If  the  requested  order  is  granted,  the 
Applicants  agree  to  the  following 
conditions: 

1.  Applicants  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  1940 
Act. 

2.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  lla-3  under 
the  1940  Act  when  and  if  it  is  adopted 
by  the  Commission. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Shirlty  E.  Hollis. 
Assistant  Secretary. 
[FR  Doc.  87-7962  Filed  4-8-87;  8:45  am] 
BILUNG  COOe  WIO-OI-M 


[Rel.  No.  35-24364] 

Filings  Under  the  Public  Utility  Holding 
Company;  Application 

April  2, 1987. 

Notice  is  hereby  given  that  the 
following  filing{s)  has/have  made  with 
the  Commission  pursuant  to  provisions 
of  the  Act  and  rules  promulgated 
thereunder.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declBration(s)  for  complete  statements 
of  the  proposed  transaction(8) 
summarized  below.  The  application(s) 
and/or  declaration(s)  and  any 
amendment(8)  thereto  is/are  available 
for  public  inspection  through  the 


Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  27, 1987  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

National  Fuel  Gas  Company  (70-7046) 

National  Fuel  Gas  Company 
("National"),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  a  registered 
holding  company,  and  its  subsidiary, 
Seneca  Resources  Corporation 
("Seneca"),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  pursuant  to 
sections  6(a),  7,  and  12(b)  of  the  Act  and 
Rules  45  and  50(a)(5)  thereunder. 

By  order  in  this  proceeding,  dated 
January  15, 1987  (HCAR  No.  24258), 
National's  authority  to  issue  and  sell 
prior  to  December  31, 1986,  in  one  or 
more  transactions  pursuant  to  Rule  415 
under  the  Securities  Act  of  1933,  at 
competitive  bidding,  an  aggregate  of  not 
to  exceed  one  million  authorized  but 
unissued  shares  of  its  common  stock,  no 
par  value  ("Common  Stock")  was 
extended  through  December  31, 1988. 
Alternatively,  National  was  authorized 
to  issue  and  sell  all  or  a  portion  of  the 
Common  Stock  through  a  continuous 
offering  shelf  registration. 

National  rejected  the  only  two 
competitive  bids  received  for  the  sale  of 
the  Common  Stock,  and  is  persuaded 
that  in  light  of  the  current  market  for  its 
common  stock,  the  fact  that  such  market 
is  believed  to  consist  of  a  limited 
number  of  small  institutional  investors, 
the  need  for  a  large  retail  effort  to 
attract  many  buyers  and  the  inherent 
time  delays  associated  with  competitive 
bidding,  the  interests  of  National's 
investors  and  the  public  require 
National  to  utilize  the  marketing 
capability  of  a  single  comprehensive 
underwriting  group  to  arrange  a  public 
offering.  National,  therefore,  requests  an 


exception  from  the  Commission's 
competitive  bidding  rules  under  Rules 
50(a)(5),  and  permission  to  begin 
negotiating  the  terms  and  conditions, 
and  fees  and  expenses  for  such  offering. 
It  may  do  so. 

The  Southern  Company  (70-7200) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  filed  a  post  effective 
amendment  to  its  declaration  filed 
pursuant  to  sections  6(a)  and  7  of  the 
Act  and  Rule  50  thereunder. 

An  order  was  issued  in  this 
proceeding  on  March  3, 1986  (HCAR  No. 
24038)  authorizing  Southern  to  issue  and 
sell  up  to  2,500,000  shares  of  authorized 
common  stock  at  competitive  bidding, 
and  reserving  jurisdiction  over  the 
issuance  and  sale  of  the  remaining 
7,500,000  shares  pending  completion  of 
the  record.  Southern  stated  that  it  may 
later  request  that  all  or  part  of  the  stock 
sales  be  excepted  from  the  competitive 
bidding  requirements  of  Rule  50  should 
circumstances  develop  which  make  such 
an  exception  in  the  best  interest  of 
Southern  and  its  investors  and 
consumers.  Southern  now  proposes  that 
the  authorization  of  March  3, 1986  be 
extended  through  March  31, 1989. 

Hawaii  and  Electric  Industries,  Inc.,  et  al. 
(70-7359) 

Hawaiian  Electric  Industries,  Inc. 
("Industries"),  a  Hawaii  corporation  and 
an  exempt  holding  company  under 
section  3(a)(1)  of  the  act  and  Rule  2 
promulgated  thereunder,  and  its  electric 
utility  subsidiary  company,  Hawaiian 
Electric  Renewable  Systems,  Inc. 
("HERS"),  both  of  900  Richards  Street. 
Honolulu,  Hawaii  96813,  have  filed  an 
application  pursuant  to  sections  9(a)(2) 
and  10  of  the  Act. 

Industries  owns  all  of  the  outstanding 
common  stock  of  Hawaiian  Electric 
Company,  Inc  ("HECO").  a  Hawaii 
corporation  and  an  operating  public 
utility  on  the  island  of  Oahu.  HECO  has 
two  wholly  owned  electric  utility 
subsidiaries,  Hawaii  Electric  Light 
Company,  Inc.  ("HELCO"),  a  Hawaii 
coporation,  which  provides  electric 
service  to  the  Island  of  Hawaii,  and 
Maui  Electric  Company,  Limited,  which 
provides  electric  service  to  the  Islands 
of  Maui  and  Lanai.  All  of  these  islands 
are  within  the  Slate  of  Hawaii. 
Industries  owns  all  of  the  outstanding 
common  stock  of  HERS,  a  Hawaii 
corporation  organized  to  own  and/or 
operate  alternate  energy  and 
cogeneration  facilities.  HERS  owns  and 
operates  Hawaii's  largest  windfarm  at 
Kahuku  on  the  Island  of  Oahu. 
Industries  has  other  subsidiaries  which 
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are  engaged  in  investment,  real  estate 
development,  and  inter-island 
transportation  services. 

HERS  proposes  to  acquire  all  of  the 
capital  stock  of  Lalamilo  ventures.  Inc. 
("LVI"),  a  California  corporation,  for  a 
nominal  consideration  ($1.00).  LVI  owns 
and  operates  a  windfarm  situated  at 
Waikoloa  on  the  Island  of  Hawaii, 
consisting  of  120  wind  machines  which 
were  installed  in  1985  with  a  capacity  of 
2300  kilowatts.  LVI  presently  sells  all  of 
the  electric  energy  generated  at  its 
windfarm  to  an  agency  of  the  County  of 
Hawaii  and  HELCO.  Prior  to  the 
acquisition  of  the  capital  stock  of  LVI  by 
HERS,  LVI  will  return  to  its  present  sole 
stockholder  approximately  $117,000  on 
deposit  in  an  escrow  account  to  secure 
performance  of  an  agreement  between 
LVI  and  the  County  of  Hawaii. 
Immediately  after  the  acquisition  of  the 
capital  stock  of  LVI  by  HERS,  LVI  will 
be  merged  into  a  wholly  owned 
subsidiary  of  HERS  incorporated  under 
the  laws  of  Hawaii. 

It  is  stated  that  the  transaction  is 
consistent  with  the  program  of 
Industries  to  have  a  number  of 
subsidiaries  engaged  in  alternate  energy 
projects,  including  wind  energy.  It  is 
also  stated  that  LVI  has  a  substantial 
tax  basis  in  its  assets  and  thus  all  of  the 
capital  stock  of  LVI  is  being  acquired 
rather  than  its  assets. 

Jersey  Central  Power  and  Light 
Company  (70-7368) 

Jersey  Central  Power  and  Light 
Company  ("Jersey  Central"),  Madison 
Avenue  at  Punch  Bowl  Road, 
Morristown,  New  Jersey  07960,  an 
electric  utiUty  subsidiary  of  General 
Public  Utilities  Corporation,  a  registered 
holding  company,  has  filed  an 
application  pursuant  to  section  6(b)  of 
the  Act. 

Jersey  Central  proposes  to  issue  a 
secured  note  ("Note")  for  up  to  $2.8 
million,  pursuant  to  a  term-loan 
agreement  with  Horizon  Bank,  at  an 
annual  interest  rate  of  7.8%.  in  order  to 
finance  the  cash  purchase  of 
approximately  9.7  acres  and  two 
buildings  that  Jersey  Central  currently 
occupies  as  its  corporate  headquarters 
("Headquarters")  under  a  lease  from 
Northwestern  Mutual  Life  Insurance 
Company.  The  Note  will:  (i)  Mature  on 
June  1. 1992;  (ii)  be  payable  in 
installments  over  five  years;  (iii)  be 
prepayable  from  time-to-time  at  various 
premiums  above  the  amount  of  such 
prepayment;  and  (iv)  be  secured  by  a 
purchase  money  first  mortgage  lien  on 
the  Headquarters.  Jersey  Centrals  first 
mortgage  bond  indenture  provides  that 
the  lien  of  that  indenture  will  constitute 
a  second  lien  on  the  property. 


Southern  Electric  Generating  Companv, 
et  al.  (70-7371) 

Southern  Electric  Generating 
Company  ("SEGCO").  600  North  18th 
St.,  Birmingham,  Alabama  35291,  and  its 
parents.  Alabama  Power  Company 
("Alabama"),  800  North  18th  St., 
Birmingham,  Alabama  35291  and 
Georgia  Power  Company  ( 'Georgia"), 
333  Piedmont  Avenue  NE.,  Atlanta. 
Georgia  30308.  subsidiaries  of  the 
Southern  Company,  a  registered  holding 
company,  have  filed  an  application- 
declaration  pursuant  to  section  9(a),  10, 
and  12(b)  of  the  Act  and  Rule  45 
thereunder. 

By  prior  Commission  order.  SEGCO 
was  authorized  to  amend  its  Installment 
Sales  Agreement  ( "Agreement "),  dated 
June  1, 1975,  with  The  Industrial 
Developmental  Board  of  the  Town  of 
Wilsonville,  Alabama  ("Board"), 
providing  for  the  financing  of  the 
acquisition  of  pollution  control  facilities 
for  its  Gaston  Steam  Plant,  by  causing 
the  Board  to  issue  and  sell  $8.6  million 
of  pollution  control  revenue  bonds 
("Series  B  ")  (HCAR  No.  22641, 
September  21, 1982).  The  Series  B  bonds 
bear  an  11%  interest  rate,  and  nature  on 
June  1, 1982.  SEGCO  now  proposes  to 
further  amend  the  Agreement  to  provide 
for  the  refunding  of  the  Series  B  bonds 
with  Series  C  bonds  ("Bonds  ").  The 
Bonds  will  mature  from  one  to  thirty 
years  from  the  date  of  issuance,  and 
may  contain  a  mandatory  sinking  fund 
and  may  be  redeemable  in  ten  years 
from  issuance. 

Alabama  will  guarantee  SEGCO's 
performance  under  the  Agreement,  and 
Georgia  will  agree  to  reimburse 
Alabama  for  payments  made  under  the 
guaranty  in  proportion  to  Georgia's  pro 
rata  ownership  share  of  SEGCO's  equity 
securities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirty  E.  HoUia. 
Assistant  Secretary. 
[VR  Doc.  87-7961  Filed  4-&-87:  8:45  am] 
BILUNG  CODC  M10-01-M 
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Coast  Guard 
(CGO  87-0241 

Chemical  Transportation  Advisory 
Committee;  Reestablishment 

summary:  usee  announces  the 
reestablishment  of  the  Chemical 
Tiansportation  Advisory  Committee. 
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The  purpose  of  the  Committee  is  to 
provide  advice  and  consultation  to  the 
Coast  Guard's  Office  of  Marine  Safety, 
Security  and  Environmental  Protection 
with  respect  to  water  transportation  of 
hazardous  materials  in  bulk. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Robert  Tanner,  U.S.  Coast 
Guard  (G-MTH-1).  Washington,  DC 

20593-0001.  (202)  267-1577. 

Dated:  April  3, 1987. 
W.P.  Hewel. 

Captain,  U.S.  Coast  Guard.  Acting  Chief, 

Office  of  Boating.  Public,  and  Consumer 

Affairs. 

|FR  Doc.  87-7914  Filed  4-8-87;  8:45  am] 

8IUJNG  CODE  4910-14-M 


I CGO  87-021] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

Pursuant  to  section  10(a]{2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  fourteenth  meeting 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday,  May 
28, 1987  in  the  conference  room  of  the 
Houston  Pilots  Office,  8150  South  Loop 
East.  Houston,  Texas.  The  meeting  is 
scheduled  to  begin  at  approximately 
9:30  a.m.  and  end  at  approximately  1:00 
p.m.  The  agenda  for  the  meeting  consists 
of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

4.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  D.  F.  Withee, 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps).  Room  1341, 
Hale  Boggs  Federal  Building.  500  Camp 
Street,  New  Orleans,  LA  70130-3396, 
telephone  number  (504)  589-6901. 


Dated;  March  19, 1987. 
Peter  |.  Rots, 

Rear  Admiral.  U.S.  Coast  Guard  Cowmander. 

Eighth  Coast  Guard  District. 

[FR  Doc.  87-7917  Filed  4-8-87;  8:45  am] 
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[CGD  87-023] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Inshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Thursday.  May 
7. 1987  at  the  Houston  Yacht  Club.  3620 
Miramar  Drive,  LaPorte.  Texas.  The 
meeting  is  scheduled  to  begin  at  10:30 
a.m.  and  end  at  12:00  p.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Inshore 
Waterway  Management  Subconmiittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjounmient. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  Individuals 
making  the  presentation  shall  also 
provide  their  name,  address,  and.  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  D.F.  Withee. 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps).  Room  1341, 
Hale  Boggs  Federal  Building.  500  Camp 
Street,  New  Orieans.  LA  70130-3396. 
telephone  number  (504)  589-6901. 


Dated:  March  19. 1987. 
Peter  ].  Rots, 

Rear  Admiral,  U.S.  Coast  Guard.  Commnnrl'^r. 
Eighth  Coast  Guard  District. 
[FR  Doc.  87-7915  Filed  4-8-67;  8:45  am] 
BILUNO  COOE  4910-14-M 


[CGD  87-022] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^163;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday.  May  7, 1987  at  the  Houston 
Yacht  Club,  3620  Miramar  Drive, 
LaPorte.  Texas.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and  end 
at  10:30  a.m.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  to  the 
Subcommittee. 

4.  Adjournment. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  Individuals 
making  the  presentation  shall  also 
provide  their  name,  address,  and,  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  D.F.  Withee. 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps),  Room  1341,  > 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orieans,  LA  70130-3396, 
telephone  number  (504)  589-6901. 


Dated:  April  1. 1987. 
Peter  {.  RoU. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc.  87-7916  Filed  4-8-87;  8:45  am] 
BILUNQ  CODE  491fr>14-M 
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(CGD  87-019] 

Measures  to  Prevent  Unlawful  Acts 
Against  Passengers  and  Crews  On 
Board  Ships 

March  31,  1987. 

agency:  Coast  Guard,  DOT. 
action:  Notice. 

summary:  This  Notice  publishes  the 
International  Maritime  Organization 
Circular  443. 1986.  on  Measures  to 
Prevent  Unlawful  Acts  Against 
Passengers  and  Crews  On  Board  Ships. 
Circular  443  contains  a  set  of 
recommended  preventative  security 
measures  which  should  be  utilized  by 
both  passenger  vessels  and  the  facilities 
which  serve  them,  to  increase  the  safety 
and  security  of  passengers  and  crews. 
Adoption  of  these  guidelines,  in 
coordination  with  increased  emphasis 
on  passenger  terminal  and  vessel 
security  by  Coast  Guard  Captain  of  the 
Port  offices,  will  provide  improved 
levels  of  security  for  passenger  vessel 
operations  in  U.S.  ports. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Patrick  T.  KEANE.  Project  Manager. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection  (G-MPS-2)  at 
(202)  267-0475. 

DRAFTING  INFORMATION:  The  principal 
person  involved  in  drafting  this  Notice  is 
Lieutenant  Patrick  T.  KEANE.  Project 
Manager.  Office  of  Marine  Safety. 
Security  and  Environmental  Protection 
(G-MPS-2). 

Background 

The  October  7th.  1985  hijacking  of  the 
ACHILLE  LAURO  and  murder  of  a  U.S. 
citizen,  resulted  in  the  Coast  Guard  and 
State  Department  drafting  a  resolution 
for  submission  to  the  International 
Maritime  Organization  (IMO)  Assembly 
in  London  in  November  1985  on 
measures  to  protect  passengers  and 
crews  onboard  ships.  The  measures 
were  reviewed  and  endorsed  by  both 
the  Facilitation  and  Legal  Committees  of 
the  IMO  in  March  and  April  1986, 
respectively.  On  September  12. 1986  the 
IMO  unanimously  adopted 
recommended  preventative  security 
measures.  The  measures  are  published 
in  IMO  Circular  443  dated  26  SEP  86. 

The  purpose  of  the  IMO  measures  is 
to  assist  member  governments  in 
reviewing  and  strengthening  port  and 


vessel  security.  They  include  detailed 
and  practical  technical  measures  which 
may  be  employed  to  ensure  the  security 
of  passengers  and  crews  on  board  ships 
by  reducing  the  vulnerability  to 
unlawful  acts. 

Concurrently,  the  Omnibus  Diplomatic 
Security  and  Antiterrorism  Act  of  1986. 
Pub.  L.  99-399.  August  26. 1986,  was 
enacted.  This  legislation  specifically 
recognizes  the  international  aspects  of 
terrorism  and  the  desirability  of 
intemationlly  coordinated  action.  Title 
IX  of  this  law,  the  International 
Maritime  And  Port  Security  Act 
addresses  maritime  terrorism  and  is 
codified  in  Title  46,  U.S.  Code  at  46 
U.S.C.  App.  1801  et  seq.  and  33  U.S.C. 
1226.  In  addition  to  promoting  efforts  of 
the  International  Maritime  Organization 
to  develop  measures  to  improve 
international  seaport  and  shipboard 
security,  it  requires  the  Secretary  of 
Transportation  to  evaluate  the  security 
measures  and  the  threat  of  terrorism  at 
U.S.  and  foreign  ports.  It  amends 
existing  legislation  (Ports  And 
Waterways  Safety  Act  of  1972)  to  allow 
the  Secretary  of  Transportation  to  take 
action  to  prevent  or  respond  to  an  act  of 
terrorism,  which  includes  the  authority 
to  carry  out  or  require  specific  measures 
and  procedures. 

The  Secretary  of  Transportation,  in 
consultation  with  the  Secretary  of  State 
must  implement  a  plan  to  assess  the 
effectiveness  of  security  at  foreign  ports. 
The  Secretary  of  State  is  required  to 
issue  travel  advisories  with  respect  to 
those  ports  which  the  Secretary  of 
Transportation  finds  have  inadequate 
security.  The  President  may  suspend  the 
right  of  any  passenger  vessel  common 
carrier  to  operate  to  and  from,  and  the 
right  of  any  U.S.  passenger  vessel  to 
utilize,  any  port  in  a  foreign  nation 
which  permits  the  use  of  territory  under 
its  jurisdiction  for  terrorists  or  terrorist 
groups  which  knowingly  use  the  illegal 
seizure  of  passenger  vessels  or  threat 
thereof  as  an  instrument  of  policy. 

The  IMO  Measures  are  intended  to  be 
applicable  to  passenger  ships  making 
international  voyages  of  24  hours  or 
more  and  the  facilities  which  service 
them,  however,  they  provide  guidance 
on  measures  that  could  be  applicable  to 
all  port  and  vessel  operations.  They 
address  measures  and  equipment  to 
prevent  weapons  or  other  dangerous 
devices  being  taken  aboard  ships,  use  of 
restricted  access  on  terminals  and  on 
board  ships,  designation  of  security 
personnel,  their  evaluation  and  training, 
and  detailed  survey  and  inspection 
procedures  and  planning. 


Implementation  Strategy 

Since  all  U.S.  ports  and  passenger 
vessels  are  unique,  the  Coast  Guard 
feels  that  an  antiterrorism  preventative 
security  program  can  best  be 
implemented  on  a  port-by-port  and  ship- 
by-ship  basis,  utilizing  the  IMO 
approved  measures  as  guidelines.  The 
local  Coast  Guard  Captains  of  the  Port 
have  excellent  rapport  and  liaison  with 
the  local  port  officials  and  vessel 
owners  and  are  therefore  in  a  position  to 
coordinate  voluntary  compliance  with 
the  IMO  measures.  Internal  Coast  Guard 
program  guidelines  and  policy  are  being 
established  and  promulgated  by  the  Port 
Safety  and  Security  Program  Director  in 
U.S.  Coast  Guard  Headquarters.  A 
program  of  mandatory  regulatory 
requirements  under  the  authority  of  33 
U.S.C.  1226  is  not  considered  necessary 
or  appropriate  at  this  time. 

Recognizing  the  need  for 
implementation  of  preventative  security 
measures  on  a  local  basis,  the  Coast 
Guard  is  assisting  the  cooperative 
efforts  of  vessel  operators  and  port 
authority/terminal  operators.  The  Coast 
Guard  has  established  local  Port 
Readiness  Committees  (PRCs),  for 
liaison  with  the  participating  agencies 
concerning  the  issues  of  port  security. 
The  PRCs  include  a  Security  Sub- 
Committee,  with  members  from  the 
maritime  industry,  to  coordinate  security 
and  security  operations  including 
waterside  security,  shoreside  security, 
personnel  access  control,  physical 
security,  onboard  vessel  security,  and 
intelligence. 

Through  these  committees.  Coast 
Guard  Captains  of  the  Port  are  tasked 
with  assisting  industry  in  implementing 
the  procedures  and  equipment  outlined 
in  the  IMO  Measures.  Periodic  security 
assessments  are  being  conducted  to 
evaluate  existing  procedures  and 
equipment  and  identify  potential 
improvements. 

The  maritime  industry  has  been 
cooperating  in  the  Coast  Guard's  efforts 
to  reduce  the  risk  of  terrorism  in  U.S. 
ports.  Many  U.S.  cruise  ship  terminals 
and  the  passenger  vessels  using  them 
have  already  designated  security 
personnel  and  are  developing 
contingency  plans  in  accordance  with 
the  Measures  and  it  is  expected  that  the 
remaining  ships  and  terminals  will  be 
doing  so  in  the  near  future. 

Ports  and  vessels  should  now  be 
conducting  a  Security  Survey  as 
outlined  in  the  Measures  (Annex  1).  or 
an  appropriate  equivalent.  Action  then 
needs  to  be  taken  utilizing  Security 
Measures  and  Procedures  (Annex  2)  of 
the  IMO  Measures  to  identify  and 
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cuiTL'ci  mose  aeuciencies  aiscovered  by 
the  surveys. 

It  is  anticipated  that  voluntary  action 
by  ports  and  vessels  to  reduce 
vulnerability  to  terrorist  acts  will 
preclude  the  need  for  development  of 
mandatory  regulations  to  meet  this 
threat.  To  facilitate  these  voluntary 
actions  and  to  provide  information  to 
the  travel  industry  and  public  on  the 
measures  being  taken,  IMO  Circular  443 
is  reprinted  as  an  attachment  to  this 
notice. 

Dated:  April  3. 1987. 
|.W.  Kime. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

Measures  to  Prevent  Unlawful  Acts 
Against  Passengers  and  Crews  on  Board 
Ships 

1.  Introduction 

1.1  Assembly  resolution  A.584(14) 
directed  that  internationally  agreed 
measures  should  be  developed,  on  a 
priority  basis,  by  the  Maritime  Safety 
Committee  to  ensure  the  security  of 
passengers  and  crews  on  board  ships 
and  authorized  the  Maritime  Safety 
Committee  to  request  the  Secretary- 
General  to  issue  a  circular  containing 
information  on  the  agreed  measures  to 
governments,  organizations  concerned 
and  interested  parties  for  their 
consideration  and  adoption. 

1.2  The  text  of  Assembly  resolution 
A.584(14]  is  attached  at  appendix  1. 

2.  Definitions 

For  the  purpose  of  these  measures: 

.1    Designated  Authority  means  ihe 
organization  or  organizations  or  the 
administration  or  administrations 
identified  by  or  within  the  Government 
as  responsible  for  ensuring  the 
development,  implementation  and 
maintenance  of  port  facility  security 
plans  or  flag  State  ship  security  plans,  or 
both. 

.2    Port  Facility  means  a  location 
within  a  port  at  which  commercial 
maritime  activities  occur  affecting  ships 
covered  by  these  measures. 

.3    Passenger  Terminal  means  any 
area  within  the  port  facility  which  is 
used  for  the  assembling,  processing, 
embarking  and  disembarking  of 
passengers  and  baggage. 

.4    Port  Facility  Security  Plan  means 
a  comprehensive  written  plan  for  a  port 
facility  which  identifies,  inter  alia, 
regulations,  programmes,  measures  and 
procedures  necessary  to  prevent 
unlawful  acts  which  threaten  the 
passengers  and  crews  on  board  ships. 

.5    Port  Facility  Security  Officer 
means  the  person  in  a  port  responsible 


for  the  development,  implementation 
and  maintenance  of  the  port  facility 
security  plan  and  for  liaison  with  the 
ships'  security  officers. 

.6    Operator  means  the  company  of 
represeatative  of  the  company  which 
maintains  operational  control  over  the 
ship  while  at  sea  or  dockside. 

.7    Ship  Security  Plan  means  a 
written  plan  developed  under  the 
authori^  of  the  operator  to  ensure  the 
applicatton  of  measures  on  board  ship 
which  are  designed  to  prevent  unlawful 
acts  which  threaten  passengers  and 
crews  on  board  ships. 

.8    (Iterator  Security  Officer  '  means 
the  person  designated  by  the  operator  to 
develop  and  maintain  the  ship  security 
plan  and  liaise  with  the  port  facility 
security  officer. 

.9    Ship  Security  Officer  •  means  the 
master  or  the  person  on  board  the  ship 
responsible  to  the  master  and  operator 
for  on-board  security,  including 
implementation  and  maintenance  of  the 
ship  security  plan  and  for  liaison  with 
the  port  facility  security  officer. 

3.  General  Provisions 

3.1  Governments,  port  authorities, 
admit  igtrations.  shipowners,  operators, 
shipmasters  and  crews  should  take  all 
appropriate  measures  against  unlawful 
acts  threatening  passengers  and  crews 
on  board  ships.  The  measures 
implemented  should  take  into  account 
the  current  assessment  of  the  likely 
threat  together  with  local  conditions  and 
circumstances. 

3.2  It  is  desirable  that  there  be 
appropriate  legislation  or  regulations 
which,  inter  alia,  could  provide 
penalties  for  persons  gaining  or 
attempting  to  gain  unauthorized  access 
to  the  port  facility  and  persons 
committing  unlawful  acts  against 
passengers  or  crews  on  board  ships. 
Governments  should  review  their 
national  legislation,  regulations  and 
guidance  to  determine  their  adequacy  to 
maintain  security  on  board  ships. 

3.3  The  measures  contained  in  this 
document  are  intended  for  application 
to  passenger  ships  engaged  on 
international  voyages  ^  of  24  hours  or 
more  and  the  port  facilities  which  serve 
them.  Certain  of  these  measures  may. 
however,  also  be  appropriate  for 
application  to  other  ships  or  port 
facilities  if  the  circumstances  so 
warrant. 


'  The  operator  security  officer  functions  may  t>e 
assigned  lo  t)ie  ship  security  officer  on  txiard  the 
sfiip. 

'  Ttie  operator  security  officer  functions  may  l>e 
assigned  to  ttie  ship  security  officer  on  board  the 
ship. 

'  Voyfges  invlude  all  segmented  voyages. 


3.4  Governments  should  identify  a 
designated  authority  responsible  to 
ensure  the  development,  implementation 
and  maintenance  of  ship  and  port 
facility  security  plans.  The  designated 
authority  should  co-ordinate  with  other 
relevant  domestic  agencies  to  ensure 
that  specific  roles  and  functions  of  other 
agencies  and  departments  are  agreed 
and  implemented. 

3.5  Governments  should  notify  the 
Secretary  General  of  progress  made  in 
the  implemetitation  of  security 
measures.  Any  useful  information, 
which  might  assist  other  governments  in 
their  implementation  of  measures,  on 
any  difficulties  and  problems  which 
arose  and  were  overcome  during 
implementation  of  the  security 
measures,  should  be  forwarded  with  the 
notification.  The  designated  authority 
should  cooperate  with  similar 
authorities  of  other  governments  in  the 
exchange  of  appropriate  information. 

3.6  Governments  concerned  with  an 
act  of  unlawful  interference  should 
provide  the  Organization  with  all 
pertinent  information  concerning  the 
security  aspects  of  the  act  of  unlawful 
interference  as  soon  as  practicable  after 
the  act  is  resolved.  Further  information 
and  a  reporting  format  is  given  in 
appendix  2. 

3.7  in  the  process  of  implementing 
these  measures,  all  efforts  should  be 
made  to  avoid  undue  interference  with 
passenger  services  and  take  into 
account  applicable  international 
conventions. 

3.8  Governments  and  port 
authorities  should  ensure  the  application 
of  these  measures  to  ships  in  a  fair 
manner. 

4.  Port  Facility  Security  Plan  ) 

4.1  Each  port  facility  should  develop 
and  maintain  an  appropriate  port 
facility  security  plan  adequate  for  local 
circumstances  and  conditions  and 
adequate  for  the  anticipated  maritime 
traffic  and  the  number  of  passengers 
likely  to  be  involved. 

4.2  The  port  facility  security  plan 
should  provide  for  measures  and 
equipment  as  necessary  to  prevent 
weapons  or  any  other  dangerous 
devices,  the  carriage  of  which  is  not 
authorized,  from  being  introduced  by 
any  means  whatsoever  on  board  ships. 

4.3  The  port  facility  security  plan 
should  establish  measures  for  the 
prevention  of  unauthorized  access  to  the 
ship  and  to  restricted  areas  of  the 
passenger  terminal. 

4.4  The  port  facility  security  plan 
should  provide  for  the  evaluation,  before 
they  are  employed,  of  all  persons 
responsible  for  any  aspect  of  security.    ; 
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4.5  A  port  facility  secnrity  officer 
should  be  appointed  for  each  port 
facility.  The  port  facility  security  plan 
shouki  identify  the  security  officer  for 
that  port  facility. 

4.6  The  resporMibilities  of  the  pert 
facility  security  officer  should  inclBdc, 
but  not  be  limited  to: 

.1     Conducting  an  initial 
comprehensive  security  survey  in  order 
to  prepare  a  port  facility  security  plan, 
and  thereafter  regular  subsequent 
security  inspections  of  the  port  facility 
to  ensure  continuation  of  appropriate 
security  measures; 

.2    Implementing  the  port  facility 
security  plan; 

.3    Recommending  modifications  to 
the  port  facility  security  plan  to  correct 
deficiencies  and  satisfy  the  secnrity 
requirements  of  the  indivrdutrf  port 
facility; 

.4  Encouraging  security  awareness 
and  vigilance; 

.5    Ensuring  adequate  training  for 
personnel  responsible  for  security; 

.6    Maintaining  records  of 
occurrences  of  unlawful  acts  which 
affect  the  operations  of  the  port  facility; 

.7    Coordinating  implementation  of 
the  port  facility  security  plan  with  the 
competent  operator  security  officers; 
and 

.8    Coordinating  with  other  national 
and  international  security  services,  as 
appropriate. 

4.7  Security  measures  and 
procedures  should  be  applied  at 
passenger  terminals  in  such  a  manner  as 
to  cause  a  minimum  of  interference 
with,  or  delay  to,  passenger  services, 
taking  into  account  the  ship  security 
plan. 

5.  Ship  Security  Ptan 

5.1  A  ship  security  plan  shouki  be 
developed  for  each  ship.  The  plan 
should  be  sufficiently  flexibile  to  take 
into  accotint  the  level  of  security 
reflected  in  the  port  facility  security 
plan  for  each  port  at  which  the  ship 
intends  to  call 

5.2  The  ship  security  plan  should 
include  measures  and  equipment  as 
necessary  to  prevent  weapons  or  any 
other  dangerous  devices,  the  carriage  of 
which  is  not  authorized,  from  being 
introduced  by  any  means  whatsoever  on 
board  a  ship. 

5.3  The  ship  security  plan  should 
establish  measures  for  the  prevention  of 
unauthorized  access  to  the  ship  and  to 
restricted  areas  on  board. 

5.4  A  ship  security  officer  should  be 
appointed  on  each  rfiip.  The  ship 
security  plan  should  identify  the  ship 
security  officer. 


5.5  The  operator  security  officer 
should  be  responsible  for,  but  not  be 
liouted  to: 

.1     Conducting  an  initial 
comprehensive  security  survey  and 
thereafter  regular  subsequent 
inspections  of  the  ship; 

.2    Developing  and  maintaining  the 
ship  security  plan: 

.3    Modifying  the  ship  security  plan  to 
correct  deficiemnes  and  satisfy  the 
secnrity  requirements  of  the  individual 
ship; 

.4    Encouraging  security  awareness 
and  vigilance; 

.5    Ensuring  adequate  training  for 
personnel  responsible  for  security;  and 

.6    Co-ordinating  implementation  of 
the  ship  security  plan  with  the 
competent  port  facility  security  officer. 

5.6  The  ship  security  officer  should 
be  responsibile  for,  but  not  Limited  to: 

.1     Regular  inspections  of  the  ship; 

.2    Implementing  and  maintaining  the 
ship  security  plan; 

.3     Proposing  modifications  to  the 
ship  security  plan  to  correct  deficiencies 
and  satisfy  the  security  requirements  of 
the  ship; 

.4    Encouraging  security  awareness 
and  vigilance  on  board; 

.5    Ensuring  that  adequate  training 
has  been  provided  for  personnel 
responsible  for  security; 

.6    Reporting  all  occurrences  or 
suspected  occurrences  of  unlawful  acts 
to  the  port  facihty  security  officer  and 
ensuring  that  the  report  is  forwarded, 
through  the  master,  to  the  operator  for 
submission  to  the  ship's  flag  State's 
designated  authority;  and 

.7    Co-ordinating  implementation  of 
the  ship  secinity  plan  with  the 
competent  port  facility  security  officer. 

6.  Annexes 

The  annexes  attached  hereto  contain 
information  which  may  be  useful  when 
developing  or  improving  security 
measures. 

Appendix  1— Resolution  A.5S4(14) 

Adopted  on  20  November  1985. 

Measures  to  Prevent  Unlawful  Acta 
Which  Threaten  the  Safety  of  Ships  and 
the  Security  of  Their  Passengers  and 
Crews 

The  Assembly, 

Recalling  Article  1  and  Article  15(j)  of 
the  Convention  on  the  International 
Maritime  Organization  concerning  the 
purposes  of  the  Organization  and  the 
functions  of  the  Assembly  in  relation  to 
regulations  and  guidelines  concerning 
maritime  safety, 

Noting  with  great  concern  the  danger 
to  passengers  and  crews  resulting  from 
the  increasing  number  of  incidents 


involving  piracy,  armed  robbery  and 
other  unlawful  acts  against  or  on  board 
ships,  including  small  craft,  both  at 
anchor  and  under  way. 

Recalling  resolution  A.545(13)  which 
urged  action  to  initiate  a  series  of 
measures  to  combat  acts  of  piracy  and 
armed  robbery  against  ships  and  small 
craft  at  sea. 

Recognizing  the  need  for  the 
Organization  to  assist  in  the  formulation 
of  internationally  agreed  technical 
measures  to  improve  security  and 
reduce  the  risk  to  the  lives  of  passengers 
and  crews  on  board  ships, 

1.  Calls  upon  all  Governments,  port 
authorities  and  administrations, 
shipowners,  ship  operators,  shipmasters 
and  crews  to  take,  as  soon  as  possible, 
steps  to  review  and,  as  necessary, 
strengthen  port  and  on-board  security; 

2.  Directs  the  Maritime  Safety 
Committee,  in  co-operation  with  other 
committees,  as  required,  to  develop,  on 
a  priority  basis,  detailed  and  practical 
technical  measures,  including  both 
shoreside  and  shipboard  measures, 
which  may  be  employed  by 
Governments,  port  authorities  and 
administrations,  shipowners,  ship 
operators,  shipmasters  and  crews  to 
ensure  the  security  of  passengers  and 
crews  on  board  ships; 

3.  Invites  the  Maritime  Safety 
Committee  to  take  note  of  the  work  of 
the  International  Civil  Aviation 
Organization  in  the  development  of 
standards  and  recommended  practices 
for  airport  and  aircraft  security; 

4.  Authorizes  the  Maritime  Safety 
Committee  to  request  the  Secretary- 
General  to  issue  a  circular  containing 
information  on  the  measures  developed 
by  the  Committee  to  Governments, 
organizations  concerned  and  interested 
parties  for  their  consideration  and 
adoption. 

Appendix  2. — Reports  of  Unlawful  Acts 

1.  To  safeguard  maritime  interest»  against 
unlawful  acts  which  threaten  the  security  of 
passengers  and  crews  on  board  ships,  reports 
on  incidents  and  the  measures  taken  to 
prevent  their  recurrence  should  be  provided 
to  the  Organization  as  soon  as  possible  by 
the  flag  and  port  state,  as  appropriate.  This 
information  will  be  utilized  in  updating  or 
revising  these  agreed  measures,  as  necessary. 

2.  Use  of  the  followinf  report  format  is 
recommended  for  conveying  informaUon  for 
such  purposes: 

REPORT  ON  AN  UNLAWFUL  ACT 


Date; 


I.  Ship  or  Port  Area  E)e»cription; 

Name  of  Ship    

Flag 

Master 


Port  Facility  Security  Officer    

2.  Brief  Description  of  Incident  or  Threat 
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Date.  Time  and  Place  of  Incidtnt  or  Threat  — 

3.  Number  of  Alleged  Offenders: 
Passenger Crew Other 


4.  Method  Utilized  To  Introduce  Dangerous 
Substances  or  Devices  Into  the  Port  Facility 
or  Ship 

Persons : 

Baggage: Cargo: Ship  Stores: 


Other: 


5.  Type  of  Dangerous  Substances  or 
Devices  Used,  With  Full  Description: 

Weapon 

Explosives 

Other - 


6.  (a)  Where  Were  the  Items  Described  in 
Section  5  Above  Concealed,  if  Known? 

(b)  How  Were  the  Items  Described  in 
Section  5  Above  Used  and  Where? 

—(c)  How  Were  the  Security  Measures 
Circumvented? 


7,  What  Measures  and  Procedures  are 
Recommended  To  Prevent  Recurrence  of  a 
Similar  Event? 

8.  Other  Pertinent  Details: 


Annex  1 — Security  Surveys 
1.  General 

1.1  In  order  to  prepare  security 
plans,  an  initial  comprehensive  security 
survey  should  be  undertaken  to  assess 
the  effectiveness  of  security  measures 
and  procedures  for  the  prevention  of 
unlawful  acts  and  determine  the 
vulnerability  of  the  port  facility  or  the 
ship,  or  both,  to  such  acts. 

1.2  The  results  of  this  security 
survey  should  be  used  to  determine  the 
security  measures  necessary  to  counter 
the  threat  both  at  the  port  facility  and  on 
board  ships  taking  into  consideration 
local  conditions. 

1.3  The  level  of  security  may  vary 
from  port  to  port,  from  ship  to  ship  and 
from  time  to  time.  Liaison  between 
security  officers  is  important  to  ensure 
the  best  utilization  of  ship  and  shore 
resources. 

1.4  The  survey  should  determine 
what  needs  to  be  protected,  what 
security  measures  are  already  in  effect, 
and  what  additional  security  measures 
and  procedures  are  required. 

1.5  The  security  survey  should  be 
periodically  reviewed  and  the  security 
plans  updated  as  necessary. 

2.  Port  Facility  Security  Survey 

2.1    The  port  facility  security  survey 
may  be  divided  into  two  parts,  the  initial 
preliminary  assessment  and  an  on-scene 
security  survey, 

2. 1. 1     Preliminary  Assessment 

2.1.1.1    Prior  to  commencing  the 
survey  the  port  facility  security  officer 


should  obtain  current  information  on  the 
assessment  of  threat  for  the  locality  and 
should  be  knowledgeable  about  the  port 
facility  and  type  of  ships  calling  at  the 
port.  He  should  study  previous  reports 
on  similar  security  needs  and  know  the 
general  layout  and  nature  of  the 
operations  conducted. 

2.1.1.2    The  port  facility  security 
officer  should  meet  with  appropriate 
representatives  of  the  port  facility,  of  the 
operator,  or  of  both  of  them,  to  discuss 
th«  purpose  and  methodology  of  the 
survey, 

E.1.1.3    The  port  facility  security 
officer  should  obtain  and  record  the 
information  required  to  conduct  a 
vulnerability  assessment,  including; 
.1    The  general  layout  of  the  port 
facility  and  terminal  including 
topography,  building  locations,  etc.; 

.2    Areas  and  structures  in  the 
vicinity  of  the  port  facility  such  as,  fuel 
storage  depots,  bridges,  locks,  etc.; 
.3    The  degree  of  dependence  on 
essential  services,  such  as  electric 
power,  communications,  etc.; 

.4    Stand-by  equipment  to  assure 
continuity  of  essential  services; 

.5    Locations  and  functions  of  each 
actual  or  potential  access  point; 

.6    Numerical  strength,  reliability  and 
function  of  staff,  permanent  labour  and 
casual  labour  forces; 

.7    The  details  of  existing  security 
measures  and  procedures,  including 
inspection,  control  and  monitoring 
pBocedures.  identification  documents, 
access  control  procedures,  fencing, 
lighting,  fire  hazards,  storm  drains,  etc.; 

.8    The  equipment  in  use  for 
protection  of  passengers,  crews  and  port 
facility  personnel; 

.9    All  vehicle  traffic  or  services 
which  enter  the  port  facility;  and 

.10    Availability  of  other  personnel  in 
an  emergency. 

2J.2    On-scene  Security  Survey 

2.1.2.1  The  port  facility  security 
officer  should  examine  and  evaluate  the 
methods  and  procedures  used  to  control 
access  to  ships  and  restricted  areas  in 
the  port  facility,  including: 

.1    Inspection,  control  and  monitoring 
of  persons  and  carry-on  articles; 

.2    Inspection,  control  and  monitoring 
of  cargo,  ship  stores,  and  baggage;  and 

.3    Safeguarding  cargo,  ship  stores 
and  baggage  held  in  storage  within  the 
port  facility. 

2.1.2.2  The  port  facility  security 
officer  should  examine  each  identified 
I^oint  of  access  to  ships  tind  restricted 
^reas  in  the  port  facility  and  evaluate  its 
potential  for  use  by  individuals  who 
ijiight  be  engaged  in  unlawful  acts.  This 
iicludes  persons  having  legitimate 


access  as  well  as  those  who  seek  to 
obtain  unauthorized  entry. 

2.1.2.8    The  port  facility  security 
officer  should  examine  and  evaluate 
existing  security  measures,  procedures 
and  operations  under  both  emergency 
and  routine  conditions,  including; 

.1    Established  safety  procedures; 

.2    Restrictions  or  limitations  on 
vehicle  access  to  the  port  facility; 

,3    Access  of  fire  and  emergency 
vehicles  to  restricted  areas  and 
availability  of  parking  and  marshalling 
areas; 

.4    The  level  of  supervision  of       , 
personnel; 

.5    The  frequency  and  effectiveness 
of  patrols  by  security  personnel; 

.6    The  security  key  control  system; 

.7    Secvirity  communications,  systems 
and  procedures;  and 

.8    Security  barriers  and  lighting. 

3.  Ship  Security  Survey 

3.1    The  ship  security  survey  may  be 
divided  into  two  parts,  the  initial 
preliminary  assessment  and  an  on-scene 
security  survey. 

3.1.1    Preliminary  Assessment 

3.1.1.1  Prior  to  commencing  the  ship 
security  survey,  the  operator  security 
officer  should  take  advantage  of  such 
information  as  is  available  to  him  on  the 
assessment  of  threat  for  the  ports  at 
which  the  ship  will  call  or  at  which 
passengers  embark  or  disembark  and 
about  the  port  facilities  and  their 
security  measures.  He  should  study 
previous  reports  on  similar  security 
needs. 

3.1.1.2  Where  feasible,  the  operator 
security  officer  should  meet  with 
appropriate  persons  on  the  ship  and  in 
the  port  facilities  to  discuss  the  purpose 
and  methodology  of  the  survey. 

3.1.1.3  The  operator  security  officer 
should  obtain  and  record  the 
information  required  to  conduct  a 
vulnerability  assessment,  including: 

.1    The  general  layout  of  the  ship; 

.2    The  location  of  areas  which 
should  have  restricted  access,  such  as 
bridge,  engine-room,  radio-room  etc.; 

.3    The  location  and  function  of  each 
actual  or  potential  access  point  to  the 
ship; 

.4    The  open  deck  arrangement 
including  the  height  of  the  deck  above 
the  water; 

.5    The  emergency  and  stand-by 
equipment  available  to  maintain  ' 

essential  services; 

.6    Numerical  strength,  reliability  and 
security  duties  of  the  ship's  crew; 

.7    Existing  security  and  safety 
equipment  for  protection  of  passengers 
and  crew;  and 


Federal  Register  /  Vol.  52.  No.  68  /  Thursday.  April  9.  1987  /  ^k)tice8 


11591 


.8    Existing  security  measures  and 
procedures  in  effect,  including 
inspection,  control  and  monitoring 
equipment,  personnel  identification 
documents  and  comrnunication,  alarm, 
lighting,  access  control  and  otiicr 
appropriate  systems. 

3. 1.2    On-scene  Security  Survey 

3.1.2.1  The  operator  security  officer 
should  examine  and  evaluate  the 
methods  and  procedures  used  to  control 
access  to  ships,  including: 

.1  Inspection,  control  and  monitoring 
of  persons  and  carry-on  articlss;  and 

.2  Inspection,  control  and  monitoring 
of  cargo,  ship's  stores  and  baggage. 

3.1.2.2  The  operator  security  ofTicer 
should  examine  each  identiRed  point  of 
access,  including  open  weather  decks, 
and  evaluate  its  potential  for  use  by 
individuals  who  might  be  engaged  in 
unlawful  acts.  This  includes  individuals 
having  legitimate  access  as  well  as 
those  who  seek  to  obtain  unaiidtori2ed 
entry. 

3.1.2.3  The  operator  security  officer 
should  examine  and  evaluate  existing 
security  measures,  procedures  and 
operations,  under  both  emergency  and 
routine  conditions,  including: 

.1    Established  security  procedures; 

.2    Response  procedures  to  fire  or 
other  emergency  conditions; 

.3    The  level  of  supervision  of  the 
ship's  crew,  vendors,  repair  technicians, 
dock  workers,  etc.; 

.4    The  frequency  and  eO^ectiveness 
of  security  patrols; 

.5    The  security  key  control  system: 

.6    Security  comnronicafions  systems 
and  procedures;  and 

.7    Security  doors,  barriers  and 
lighting. 

4.  Periodic  Security  Inspections 

Security  iospectioas  should  be 
undertaken  on  a  periodic  basis  to  permit 
a  review  and  updating  of  the  initital 
comprehensive  security  survry  and 
possible  modification  of  the  port  facility 
and  ship  security  plans. 

5.  Report 

5.1  From  the  infomation  obtained 
during  the  survey  assessment  and 
inspection,  the  respective  security 
officer  should  assess  the  vulnerability  of 
the  port  facibty.  ship,  or  both. 

5.2  The  report  shoald  contain,  as 
appropriate,  recommenda lions  for  new 
or  revised  security  measures  and 
procedures. 

5.3  The  report  wfH  form  the  basis  for 
development  or  revision  of  security 
plans,  should  be  confidentfal  and  have 
limited  dwtribatron. 


Annex  2 — Security  Measures  and 
Procedures 

1.1    Port  facility  security  measures 
and  procedures  and  ship  security 
measures  and  procedures  should  take 
account  of  the  recommendations 
contained  in  the  report  described  in 
paragraph  5  of  annex  1. 

2.  Port  Facility  Security 

2.1  Security  measures  and 
procedures  reduce  port  facility 
vulnerability.  Increased  levels  of  threat 
will  have  a  significant  influence  on  the 
number  and  type  of  security  measures 
used  and  the  degree  of  measures  and 
procedures  adopted.  During  short 
periods  of  heightened  threat,  increased 
security  can  be  achieved  through  the  use 
of  additional  manpower. 

2.2  The  following  on-scene  security 
measures  should  be  considered. 

.1    Restricted  areas; 
.2    Security  barriers; 
.3    Security  lighting; 
.4    Security  alarms  and 
communication  systems;  and 
.5    Access  control  and  identification. 

2.2. 1    Restricted  Areas 

The  establishment  of  restricted  areas 
helps  control  and  channel  access, 
improves  security  and  increases 
efficiency  by  providing  degrees  of 
security  compatible  with  the  port 
facility's  operational  requnrments. 
Restricted  areas  may  be  further 
subdivided  depending  on  the  degree  of 
restriction  or  control  required  to  prevent 
unauthorized  access. 

2.2.2    Security  Barriers 

2.2.2.1  The  boundary  between 
restricted  and  uncontrolled  areas  should 
be  clearly  defined.  This  can  be  achieved 
by  security  barriers  which  prevent 
access  except  at  authorized  points. 
Where  permanent  security  barriers  are 
appropriate,  security  fences  have  proven 
effective. 

2.2.2.2  The  purpose  of  security 
barriers  is  to: 

.1    Delineate  the  area  to  be  protected; 

.2    Create  a  physical  and 
psychological  deterrent  to  persons 
attempting  unauthorized  entry; 

.3    Delay  intrusion,  enabling 
operating  personnel  and  security  guards 
to  detect,  and,  if  necessary,  apprehend 
intruders;  and 

.4    Provide  designated  and  readily 
identifiable  places  for  entry  of  personnel 
and  vehicles  into  areas  where  access  is 
restricted. 

2.2.Z?    Openings  in  security  barriers 
should  be  kept  to  a  minimum  and 
secured  when  not  in  use. 


2.2.2.4  Security  fences  and  other 
barriers  should  be  located  and 
constructed  so  as  to  prevent  the 
introduction  of  dangerous  substances  or 
devices,  and  should  be  of  sufficient 
height  and  durability  to  deter 
unauthorized  passage. 

2.2.2.5  Security  fence  lines  should  be 
kept  clear  of  all  obstructions. 

2.2.2.6  The  effectiveness  of  a 
security  fence  against  penetration 
depends  to  a  large  extent  on  the 
construction  employed.  The  total  height 
of  the  security  fencing  should  be  not  less 
than  2.50  metres. 

2.2.2.7  Natural  barriers  such  as 
water,  ravines,  etc.,  can  sometimes  be 
effectively  utilized  as  part  of  the  control 
boundary.  However,  they  may  require 
supporting  safeguards  (i.e..  fencing, 
security  patrols,  surveillance,  anti- 
intrusion  devices,  lighting)  especially 
during  high  threat  periods. 

2.2.2.8  The  roofs  of  buildings  may 
also  provide  a  possible  route  for 
unauthorized  access  to  the  restricted 
area.  Safeguards  should  be  taken  to 
prevent  such  access  by  these  routes. 

2.2.2.9  Restricted  areas  partly 
surrounded  by  water  may  required 
security  barriers  with  sufficient 
illummation  during  night  hours  and,  if 
on  navigable  waters,  frequent  and 
unscheduled  patrols  by  boat  or  ashore 
on  foot,  or  both.  Illumination  of  these 
areas  must  be  of  a  type  and  so  placed 
that  it  does  not  interfere  with  safe 
navigation. 

2.2.3    Security  Lighting 

2.2.3.1  Security  lighting  with 
uninterrupted  power  supply  is  an 
important  element  in  a  security  program. 

2.2.3.2  The  primary  system  should 
consist  of  a  series  of  lights  arranged  to 
illuminate  a  specific  area  continously 
during  the  hours  of  darkness  or 
restricted  visibility.  In  some 
circumstances,  it  may  be  preferable  to 
use  such  lighting  systems  only  in 
response  to  an  alarm. 

2.2.3.3  Floodlights  may  be  used  to 
supplement  the  primary  system  and  may 
be  either  portable  or  fixed.  Floodlights 
when  used  should  have  sufficient 
flexibility  to  permit  examination  of  the 
barrier  under  observation  and  adjacent 
uniighted  areas. 

2.2.3.4  Multiple  circuits  may  be  used 
to  advantage  in  the  security  lighting 
system.  Circuits  should  be  so  arranged 
that  the  failure  of  any  one  lamp  will  not 
affect  a  series  of  others. 

2.2.3.5  Controls  and  switches  for 
security  lighting  should  be  protected  at 
all  times. 

2.2.3.8    Where  fences  and  other 
barriers  are  to  be  illuminated,  it  is 
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important  to  ensure  that  the  intensity  of 
illumination  is  adequate  for  the  purpose. 

2.2.4    Security  Alarms  and 
Communication  Systems 

2.2.4.1  Intrusion  detection  systems 
and  alarm  devices  may  be  appropriate 
as  a  complement  to  guards  and  patrols 
during  periods  of  increased  threat. 

2.2.4.2  Immediate  response 
capability  by  guards  to  an  alarm  from 
an  intrusion  detection  system  or  device 
is  important  if  its  use  is  to  be  effective. 
Alarms  may  be  local,  i.e.  at  the  site  of 
the  intrusion,  provided  at  a  central 
location  or  station,  or  a  combination  of 
both. 

2.2.4.3  A  wide  variety  of  intrusion 
detection  systems  and  devices  are 
available  for  possible  use.  These 
systems  include  those  which  are 
sensitive  to: 

.1    Breaking  of  an  electrical  circuit; 
.2    Interruption  of  a  light  beam; 
.3    Sound; 
.4    Vibration; 
.5    Motion:  or 

.6    Capacitance  change  in  an 
electrical  field. 

2.2.4.4  In  view  of  the  wide  range  of 
technical  matters  which  must  be  taken 
into  account  in  deciding  upon  the  device 
or  system  best  suited  for  application  in 
each  environment  and  for  each  task,  it  is 
prudent  to  obtain  the  advice  of  a 
qualified  expert  before  a  decision  is 
made  on  the  system  or  device  to  be 
used. 

2.2.4.5  A  means  of  transmitting 
discreet  or  covert  signals  by  radio, 
direct-line  facilities  or  other  similarly 
reliable  means  should  be  provided  at 
each  access  point  for  use  by  the  control 
and  monitoring  personnel  to  contact 
police,  security  control,  or  an  emergency 
operations  centre  in  the  event  assistance 
is  required.  An  additional  public  or 
overt  communications  system  would  be 
useful  to  obtain  information  on  advice 
or  routine  matters. 

2.2.5    Access  Control  and  Identification 

2.2.5.1  Persons  and  their  property, 
before  being  permitted  to  proceed 
beyond  access  points,  should  be  subject 
to  routine  inspection  or  control  and 
monitoring,  or  both. 

2.2.5.2  It  is  recommended  that  port 
facility  employees,  vendors,  operators' 
personnel,  assigned  law  enforcement 
officials  and  others,  whose  official 
duties  require  them  to  pass  through  the 
access  point,  should  prominently  display 
a  tamper  resistant  identification  card. 
This  procedure  should  be  closely 
monitored  and  strictly  enforced  to 
preserve  the  integrity  of  the  inspection, 
control  and  monitoring  processes  and 
the  security  of  the  passenger  terminal 


and  ships.  Approved  means  of 
identification  and  the  procedures  to  be 
followed  should  be  specifically  provided 
for  in  the  security  plan. 

2.2.6.3  An  effective  means  of 
identification  is  a  card  which 
incorporates  a  photograph  of  the 
individual  as  an  integral  part.  These 
should  show  the  relevant  details  of  the 
holder,  e.g.,  name,  description,  or  other 
pertinent  data.  The  provision  of  a 
photograph  is  recommended  in  order  to 
prevent  misuse  of  the  card  by 
unauthorized  persons. 

2.2.5.4  To  prevent  substitution  of  a 
photograph  and  subsequent  illegal  use, 
the  entire  card  should  be  sealed  in  a 
plastic  container,  preferably  of  a  type 
which  will  mutilate  the  photograph  and 
card  if  tampered  with. 

2.25.5    The  number  and  types  of 
diffenent  styles  of  identification  cards  in 
the  port  area  should  be  limited  in  order 
to  avoid  control  problems  for  security 
staff  and  the  administration  of  the 
identification  programme. 

2.2J5.6    Identification  cards  should  be 
issued  by  an  appropriate  control 
authority,  such  as  a  port  authority  or 
ship  operator.  Strict  card  control  and 
accountability  procedures  should  be 
established  and  maintained. 

2.2.5.7  Persons  who  refuse  to  submit 
to  security  clearance  at  an  access  point 
must  be  denied  entry. 

2.2.5.8  Persons  denied  entry  for 
refusal  to  submit  to  security  clearance, 
or  for  other  security  reasons  should  be, 
if  possible,  identified  and  reported  to 
appropriate  security  personnel. 

2.2.5.9  A  booth  or  other  area  in 
which  a  manual  search  can  be 
conducted  is  advisable.  The  access 
points  should,  as  appropriate,  be 
equipped  with  metal  detectors  to 
expedite  the  security  clearance  of 
people. 

2.2.5.10  All  items  should  be  subject 
to  inspection,  appropriate  to  the  risk  of 
unlawful  acts,  prior  to  being  placed  on 
board  ships.  Such  inspection  methods 
may  include  hand  search,  electronic 
screening,  the  use  of  dogs,  or  other 
means. 

2.25.11    Tables  on  which  baggage 
may  be  searched  should  be  provided  at 
the  appropriate  access  points.  Such 
tables  should  be  high  enough  to  permit 
inspection  without  requiring  the 
examiner  to  bend.  They  also  should  be 
sufficiently  wide  to  provide  some 
measure  of  separation  of  the  baggage 
from  the  passenger.  The  latter  should  be 
able  to  witness  the  examination,  but 
shof  Id  not  be  in  a  position  to  interfere 
with  the  examiner. 


3.  Ship  Security 

3.1  The  master's  traditional  authority 
in  matters  of  ship  security  remains 
unchanged.  Maintaining  ship  security  is 
an  ongoing  task.  Additional  security 
measures  should  be  implemented  to 
counter  increased  risks  when 
warranted. 

3.2  Ship  security  should  be 
continually  supervised  by  the  ship 
security  officer.  A  properly  trained  crew 
is  in  itself  a  strong  deterrent  to  being 
subjected  to  unlawful  acts. 

3.3  Communication  and  co-operation 
with  the  port  facility  in  security  matters 
should  be  maintained. 

3.4  The  following  on-board  security 
measures  should  be  considered: 

.1    Restricted  areas; 

.2    Deck  and  overside  lighting; 

.3    Access  control  and  identification; 
and  . 

.4    Security  alarms  and 
communication  systems. 

3.4. 1  Registered  Areas 

3.4.1.1  The  establishment  of 
restricted  areas  on  board  ships  (e.g., 
bridge,  engine-room,  radio-room  etc.)  is 
recommended. 

3.4.1.2  The  use,  number  and 
distribution  of  master  keys  on-board 
ships  should  be  controlled  by  the 
master. 

3.4.1.3  The  ship  security  plan  should 
provide  for  immediate  corrective  action 
in  the  event  of  security  being 
compromised  by  potential  misuse  or  loss 
of  keys. 

3.4.2  Deck  and  Overside  Lighting 

3.4.2.1    While  in  port,  an  anchor  or 
underway  the  ship's  deck  and  overside 
should  be  illuminated  in  periods  of 
darkness  and  restricted  visibility,  but 
not  so  as  to  interfere  with  the  required 
navigation  lights  and  safe  navigation. 

3.4.3  Access  Control  and  Identification 

3.4.3.1  Crew  members  should  carry 
at  all  times  a  photo  identification 
document. 

3.4.3.2  When  visitors  to  the  ship  are 
permitted  their  embarkation  and 
disembarkation  should  be  closely 
controlled. 

3.4.3.3  All  vendors  should  have  an 
identification  document  prior  to 
boarding  the  ship  or  should  be  escorted 
at  all  items  on  board  the  ship. 

3.4.4  Security  Alarms  and 
Communication  Systems 

3.4.4.1     Security  alarms  and  devices 
may  be  appropriate  in  restricted  areas 
and  at  access  points  to  the  ship,  as  a 
complement  to  guards  and  patrols. 
Immediate  appropriate  response  to  an 
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alarm  is  important  if  the  security  alarms 
and  devices  are  to  be  effective. 

3.4.4.2  In  view  of  the  wide  range  of 
technical  matters  which  must  be  taken 
into  account  in  deciding  upon  the  device 
or  system  best  suited  for  application  in 
each  environment,  it  is  prudent  that  the 
advice  of  a  qualified  expert  be  obtained 
before  a  decision  is  made  on  the  system 
or  device  to  be  used. 

3.4.4.3  A  means  of  discreet  or  covert 
communications  by  radio,  direct-line 
facilities  or  other  reliable  means  should 
be  provided  in  each  restricted  zone  and 
at  each  access  point  for  use  by  security 
or  operating  personnel  to  contact  the 
ship  security  officer  in  the  event 
assistance  is  required. 

Annex  3 — Security  Training 

1.  General 

A  continuous  and  thorough  training 
programme  should  support  measures 
taken  to  safeguard  the  security  of 
passengers  and  crews  on  board  ships. 
Basic  guidance  for  development  of 
security  training  and  education  is  given 
in  the  following  paragraphs. 

2.  Criteria 

Security  training  should  meet  the 
following  criteria: 

.1    Be  comprehensive; 

.2    Have  an  adequate  number  of 
qualified  instructors; 

.3    Have  an  effective  system  of 
presentation; 

.4    Use  adequate  training  equipment 
and  aids;  and 

.5    Have  a  clearly  defined  objective, 
i.e.  the  attainment  of  an  established 
minimum  standard  of  proficiency, 
knowledge  and  skill  to  be  demonstrated 
by  each  individual. 

3.  Port  Facility  Security  Personnel 
TrainiD|{ 

3. 1    Security  Officer  and  Appropriate 
Staff 

The  port  facility  security  officer  and 
appropriate  port  facility  staff  should 
have  knowledge  and,  as  necessary, 
receive  training  in  some  or  all  of  the 
following,  as  appropriate: 

.1    Security  administration; 

.2    Relevant  international 
conventions,  codes  and 
recommendations; 

.3    Responsibilities  and  functions  of 
other  involved  organizations; 

.4    Relevant  government  legislation 
and  regulations; 

.5    Risk,  threat  and  vulnerability 
assessments; 

.6    Security  surveys  and  inspections; 

.7    Ship  security  measures; 

.8    Security  training  and  education; 


.9    Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  commit  unlawful  acts; 

.10    Inspection,  control  and 
monitoring  techniques; 

.11    Techniques  used  to  circumvent 
security  measures; 

.12    Dangerous  substances  and 
devices  and  how  to  recognize  them; 

.13    Ship  and  local  port  operations 
and  conditions;  and 

.14    Security  devices  and  systems. 

3.2  Inspection,  Control  and  Monitoring 
Instruction  and,  where  appropriate, 

training  for  persons  assigned  to  conduct 
inspection,  control  and  monitoring  at  a 
port  facility  should  take  into 
consideration,  as  appropriate: 

.1    Responsibilities  under  the  port 
facility  plan  or  ship  security  plan; 

.2    Inspection,  control  and  monitoring 
regulations  or  policies  and  pertinent 
laws, 

.3    Detection  and  identification  of 
fire-arms,  weapons  and  other  dangerous 
substances  and  devices; 

.4    Operation  and  testing  of  security 
equipment; 

.5    Manual  search  methods  of 
persons,  baggage,  cargo  and  ship's 
stores; 

.6    Emergency  procedures; 

.7  Recognition  of  characteristics  and 
behavioural  patterns  of  persons  who  are 
likely  to  commit  unlawful  acts; 

.8    Human  relations  techniques;  and 

.9    Techniques  used  to  circumvent 
security  measures. 

3.3  Guards 

Port  facility  guards  who  are  assigned 
either  to  specific  fixed  locations  or  to 
patrols  for  the  purpose  of  preventing 
unauthorized  access  to  areas  should 
receive  a  general  briefing  on  the  training 
subjects  recommended  for  the  port 
facility  security  officer.  Initial  and 
subsequent  training  shoud  emphasize 
techniques  for: 

.1    Entry  control; 

.2    Patrols,  observation  and 
communications; 

.3    Inspection,  identification  and 
reporting; 

.4    Person,  building  and  vehicle 
searches; 

.5    Apprehension  of  suspects; 

.6    Self-defence; 

.7  Recognizing  dangerous  substances 
and  devices; 

.8    Human  relations;  and 

.9    First  aid. 

4.  Ship  Security  Personnel  Training 

4. 1    Operator  Security  Officer  and 
Appropriate  Staff 

The  operator  security  officer  and 
appropriate  staff  should  have 


knowledge  and,  as  necessary,  receive 
training  in  some  or  all  of  the  following, 
as  appropriate: 

.1    Security  administration; 

.2    Relevant  international 
conventions,  codes  and 
recommendations; 

.3    Responsibilities  and  functions  of 
other  involved  organizations; 

.6    Operation  of  technical  aids  to 
security,  if  used; 

.7    Recognition  of  characteristics  and 
behavioural  patterns  of  persons  who 
may  be  likely  to  commit  unlawful  acts; 

.8    The  detection  and  recognition  of 
dangerous  substances  and  devices: 

.9    Port  and  ship  operations;  and 

.10    Methods  of  physical  searches  of 
persons  and  their  baggage. 

4.3    Inspection,  Control  and  Monitoring 
Personnel 

Instruction  and  training,  as 
appropriate,  for  persons  assigned  to 
conduct  inspection,  control  and 
monitoring  on  board  ships  should  take 
into  consideration,  as  appropriate,  the 
folowing: 

.1    Responsibilities  under  the  port 
facility  or  ship  security  plan; 

.2    Inspection,  control  and  monitoring 
regulations  or  policies  and  pertinent 
laws; 

.3    Detection  and  identification  of 
firearms,  weapons  and  other  dangerous 
substances  and  devices; 

.4    Relevant  government  legislation 
and  regulations; 

.5    Risk,  threat  and  vulnerability 
assessments; 

.6    Security  surveys  and  inspections; 

.7    Ship  security  measures; 

.8    Security  training  and  education; 

.9  Recognition  of  characteristics  and 
behavioural  patterns  of  persons  who  are 
likely  to  commit  unlawful  acts; 

.10    Inspection,  control  and 
monitoring  techniques; 

.11    Techniques  used  to  circumvent 
security  measures; 

.12    Dangerous  substances  and 
devices  and  how  to  recognize  them; 

.13    Ship  and  local  port  operations 
and  conditions;  and 

.14    Security  devices  and  systems. 

4.2    Ship  Security  Officer 

The  ship  security  officer  should  have 
adequate  knowledge  of  and.  if 
necessary,  training  in  the  following,  as 
appropriate: 

.1  The  ship  security  plan  and  related 
emergency  procedures; 

.2    The  layout  of  the  ship; 

.3  The  assessment  of  the  risk,  threat 
and  vulnerability; 

.4    Methods  of  conducting  security 
inspections; 
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.5    Techniques  used  to  circumvent 
security  measures: 

.4    Operation  and  testing  of  security 
equipment,  if  used; 

.5    Physical  search  methods  of 
persons,  baggage,  cargo  and  ship's 
stores: 

.6    Emergency  procedures; 

.7    Recognition  of  charateristics  and 
behavioural  patterns  of  persons  w^ho  are 
lii<ely  to  commit  uplawful  acts: 

.8    Human  relations  techniques:  and 

.9  Techniques  used  to  circumvent 
security  measures. 

4.4    Ship's  Crew 

Crew  members  having  specific 
security  duties  should  know  their 
responsibilities  for  ship  security  as 
described  in  the  ship  security  plan  and 
should  have  sufficient  knowledge  and 
ability  to  perform  their  assigned  duties. 

5.  Law  Enforcement  Personnel 

Appropriate  law  enforcement 
personnel,  when  not  directly  involved  in 
or  responsible  for  port  facility  security, 
should  receive  a  general  briefing  to 
become  familiar  with  port  and  ship 
operations  and  the  training  of  port 
facility  and  ship  operator  security 
personnel.  They  should  also  be 
orientated  regarding  inspection,  control 
and  monitoring  and  the  security  plans. 

Annex  4 — Exchange  of  Information 

1.  The  prompt  and  continuing 
dissemination  and  exchange  of 
information  will  assist  the  maintenance 
of  effective  port  and  ship  security 
procedures  and  will  enable  States,  port 
facilities,  operators  and  shipmasters  to 
adjust  their  procedures  in  response  to 
changing  conditions  and  the  specific  or 
general  threats. 

2.  Effective  port  and  ship  security 
requires  efficient  two-way 
communications  for  the  exchange  of 
information  at  all  levels  both  domestic 
and  with  the  governments  and 
organizations  concerned.  The  prompt, 
clear  and  orderly  dissemination  of  such 
information  is  vital  to  the  success  of  the 
security  programme. 

|FR  Doc.  87-7919  Filed  4-8-87;  8:45  am] 

BILLING  CODE  4910-14-H 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Orange  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


SUMluunr:  The  I14WA  is  issuing  this 
notice  to  advise  the  public  that  an 


Environmental  Impact  Statement  will  be 

prepared  for  a  proposed  highway 

widening  project  in  Orange  County, 

California. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Glenn  Clinton,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1915.  Sacramento,  California  95809. 
Telephone:  (916)  551-1310. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  widen  Interstate  5  (The 
Santa  Ana  Freeway),  an  existing  six- 
lane  facility.  The  Umits  of  the  project  are 
between  State  Route  22  (The  Garden 
Grove  Freeway)  and  State  Route  91,  a 
distance  of  8.1  miles.  The  project  is 
needed  to  relieve  current  congestion  and 
to  provide  capacity  for  future  traffic. 
This  proposal  is  a  Tier  II  component  of  a 
package  of  multi-modal  transportation 
improvements  within  the  Santa  Ana 
Transportation  Corridor  (SATC),  Orange 
County,  California. 

Alternatives  being  considered  for  the 
freeway  widening  project  are: 

1.  Widen  by  two  lanes  using 
minimally  acceptable  design  standards 
and  a  design  variation  with  a  High 
Occupancy  Vehicle  (HOV)  lane. 

2.  Widen  by  two  lanes  plus  two 
auxiliary  lanes  using  desirable  design 
standards  with  mixed-flow  lanes 
exclusively  and  a  design  variation  with 
two  lanes  being  High  Occupancy 
Vehicle  (HOV)  lanes. 

3.  Widen  by  four  lanes  plus  two 
auxiliary  lanes  using  desirable  design 
standards  with  mixed-flow  lanes 
exclusively  and  a  design  variation  with 
two  ©f  the  four  lanes  being  High 
Occupancy  Vehicle  (HOV)  lanes. 

4.  No  Project:  a  "no-build"  option.  No 
physical  improvements  or  modifications 
to  the  facility. 

Aa  an  integral  component  of  preparing 
the  BIS,  Caltrans  will  conduct  a  formal 
envifonmental  scoping  meeting  on 
Wetkiesday,  April  15, 1987  in  the  City  of 
Anaheim,  California,  Anaheim  City 
Council  Chambers,  200  South  Anaheim 
Blvd.,  Anaheim.  CA  92803  at  7:30  p.m. 
Federal.  State,  and  local  agencies  have 
been  formally  invited  to  participate  in 
this  meeting  in  order  to  identify 
significant  environmental  issues  to  be 
considered  in  the  EIS.  An  advertisement 
and  press  release  will  be  published  in 
newspapers  in  the  corridor.  As  the  DEIS 
is  beii^  prepared,  Caltrans  wiU  conduct 
informal  meetings  to  inform  the  public  of 
the  status  of  the  project. 

To  ensure  that  the  full  range  of  issues 
relating  1o  these  proposed  ahematives 
are  addressed  and  incorporated  into  the 


planning  process,  your  comments  are 
being  solicited.  Comments  and 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  "the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  Regulations 
implementing  Executive  Order  12371 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program] 

Issued  one  April  1, 1987. 
C.  Glenn  CInton, 

District  Engineer,  Sacramento,  CA. 
[FR  Doc.  87-7849  Filed  4-8-87;  8:45  amj         ( 
BILUNQ  coot  4910-22-M 


Federal  Railroad  Administration 

Petitions  for  Exemption  or  Waiver  of 
Compliance;  Port  Bienviiie  Railroad  et 
al.  I 

In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  an  exemption 
from  or  waiver  of  compHance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petitions  are 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to  ) 

participate  in  these  proceedings  by 
submitting  written  views,  data,  or  | 

comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RST-84-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Communications 
received  before  May  26. 1987,  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
dale  will  be  coirsidered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceethngs  are 
available  for  examination  duritrg  regular 
busirress  hours  (9  a.m.-S  p.m.)  in  Koom 
8201,  Nassif  Building,  WO  Seventh  Street 
SW.,  Was^mgten.  DC  20590. 


The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Port  Bienville  Railroad 

(Waiver  Petition  Docket  Number  RSGM-fl&- 
28| 

The  Port  Bienville  Railroad  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  two 
locomotives.  The  locomotives  are 
operated  within  a  fenced  and  guarded 
industrial  park  in  addition  to 
approximately  8'/2  miles  of  main  track 
located  in  a  wooded  unpopulated  area 
along  the  Louisiana  border  near 
Waveland.  Mississippi.  The  carrier 
indicates  there  have  been  no  reported 
incidents  of  vandalism  or  injury  due  to 
broken  glass. 

Wilmington  Terminal  Railroad,  Inc. 

(Waiver  Petition  Docket  Number  RSGM-86- 
29] 

The  Wilmington  Terminal  Railroad, 
Inc.  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  three  locomotives.  The 
locomotives  operate  totally  within  the 
North  Carolina  ports  complex  which  is 
fenced  in  completely  and  has  security 
guards.  Industries  and  businesses  in  the 
area  have  not  experienced  any  acts  of 
vandalism  relating  to  broken  windows. 
The  petitioner  indicates  that  they  are  a 
new  railroad  and  to  replace  all  glazing 
in  their  locomotives  would  create  an 
undue  financial  hardship  with  their 
limited  operating  budget. 

National  Railroad  Foundation  and 
Museum 

(Waiver  Petition  Docket  Number  RSGM-86- 
30.  SA-86-9  and  LI-86-5] 

The  National  Railroad  Foundation 
and  Museum  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223).  the  Safety  Appliance 
Standards  (49  CFR  Part  231),  and  the 
Locomotive  Safety  Standards  (49  CFR 
Part  229)  for  one  locomotive.  The 
locomotive  is  not  equipped  with  glazing 
that  complies  with  49  CFR  Part  223.  The 
locomotive  design  does  not  provide  for 
modifications  permitting  installation  of 
corner  pulpit  steps  on  the  short  frame 
(49  CFR  231.30)  and  is  not  equipped  with 
a  slip  slide  alarm  (49  CFR  229.115).  The 
petitioner  states  that  the  locomotive  is 
used  exclusively  in  slow  speed  tourist 
service.  The  majority  of  the  track  is 
located  on  United  States  Navy  property 
and  is,  therefore,  under  the  protection  of 
Naval  Security  Police.  The  locomotive  is 
involved  in  minimal  swtiching  and  light 
tonnage  operations  over  track  free  of 
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significant  grades.  Further,  the  petitioner 
states  that  it  does  not  currently  have 
access  to  an  inspection  pit  and, 
therefore,  seeks  a  waiver  of  compliance 
of  the  92-day  locomotive  inspection  (49 
CFR  229.23). 

New  Jersey  Transit  Rail  Operations 

[Waiver  Petition  Docket  Number  RSGM-a6- 
31] 

The  New  Jersey  Transit  Rail 
Operations  (NJTRO)  seeks  a  temporary 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  six  E- 
8A  locomotives.  The  petitioner  indicates 
that  due  to  accelerated  capital 
maintenance  programs  and  subsequent 
decrease  in  equipment  availability 
coupled  with  an  increase  in  ridership, 
these  units  are  being  activated  for 
service  on  the  New  Jersey  Coast  Line. 
The  NJTRO  is  requesting  a  temporary 
waiver  to  allow  time  to  complete  the 
retrofit  program  and  continue  to  meet 
the  rail  service  demands  of  the 
communities.  The  NJTRO  expects  to 
complete  the  retrofitting  of  these  six 
locomotives  with  certified  glazing  prior 
to  the  end  of  March  1987. 

Norfolk  and  Western  Railway  Company 

(Waiver  Petition  Docket  Number  U-87-lj 

The  Norfolk  &  Western  Railway 
Company  (N&W)  seeks  a  temporary 
waiver  of  compliance  with  certain 
provisions  of  the  Locomotive  Safety 
Standards  (49  CFR  229.45  and  229.  46) 
for  50  of  its  fleet  of  2,670  locomotives. 

The  temporary  waiver  sought  by  the 
N&W  would  permit  the  continued  use  of 
the  subject  locomotives  for  a  period  of 
up  to  3  years.  Within  this  period  of  time, 
these  locomotives  would  be  retired  from 
service. 

A  deficiency  exists  on  these 
locomotives  because  of  a  unique  air 
piping  design  of  the  independent  air 
brake  system.  With  this  system,  it  is 
possible  to  have  an  indication  of  brake 
cylinder  air  pressure  at  the  cab  gauge 
when  actually  the  locomotive  air  brakes 
are  released.  The  air  gauge  indication  is 
measured  at  a  point  between  the  air 
guage  and  the  brake  cylinder  cutout 
valve  rather  than  a  point  between  the 
cutout  valve  and  the  brake  cylinder. 

This  extension  is  requested  because 
the  air  piping  design  for  these 
locomotives  was  a  standard 
arrangement  used  by  the  locomotive 
builders  for  certain  locomotives  built 
prior  to  1963.  The  carrier  states  that 
since  these  locomotives  have  operated 
for  several  years  without  incident  and 
the  units  are  near  retirement.  They  are 
hard  put  to  spend  money  on  a 
modification  program. 


Southern  Railway  Co. 

(Waiver  Petition  Docket  Number  Ll-fl7-5] 

The  Southern  Railway  (SOU)  seeks  a 
temporary  waiver  of  compliance  with 
certain  provisions  of  the  Locomotive 
Safety  Standards  (49  CFR  229.45  and 
229.  46)  for  111  of  its  fieet  of  2.670 
locomotives. 

The  temporary  waiver  sought  by  the 
SOU  would  permit  the  continued  use  of 
the  subject  locomotives  for  a  period  of 
up  to  3  years.  Within  this  period  of  time, 
these  locomotives  would  be  retired  from 
service. 

A  deficiency  exists  on  these 
locomotives  because  of  a  unique  air 
piping  design  of  the  independent  air 
brake  system.  With  this  system,  it  is 
possible  to  have  an  indication  of  brake 
cylinder  air  pressure  at  the  cab  gauge 
when  actually  the  locomotive  air  brakes 
are  released.  The  air  gauge  indication  is 
measured  at  a  point  between  the  air 
gauge  and  the  brake  cylinder  cutout 
valve  rather  than  a  point  between  the 
cutout  value  and  the  brake  cylinder. 

This  extension  is  requested  because 
the  air  piping  design  for  these 
locomotives  was  a  standard 
arrangement  used  by  the  locomotive 
builders  for  certain  locomotives  built 
prior  to  1963.  The  carrier  states  that 
since  these  locomotives  have  operated 
for  several  years  without  incident  and 
the  units  are  near  retirement.  They  are 
hard  put  to  spend  money  on  a 
modification  program. 

The  Long  Island  Rail  Road 

(Waiver  Petition  Docket  Number  LJ-87-2| 

The  Long  Island  Rail  Road  (URR) 
seeks  a  temporary  waive  of  compliance 
with  certain  provisions  of  the 
Locomotive  Safety  Standards  (49  CFR 
Part  229)  for  24  of  its  fleet  of  72 
locomotives. 

The  temporary  waiver  sought  by  the 
LIRR  would  permit  the  continued  use  of 
24  locomotives  with  overdue  24  month 
air  brake  work.  The  relief  is  requested 
for  a  period  of  6  months.  The  time 
extension  is  needed  because  the  URR 
has  encountered  extensive  delays  in 
delivery  of  replacement  air  brake 
portions.  Many  air  brake  components 
ordered  in  the  spring  of  1986  have  not 
yet  been  received. 

The  delay  in  delivery  of  the  air  brake 
equipment  is  due  to  the  relocation  of 
WABCO's  passenger  air  brake 
equipment  division  from  Wilmerding, 
Pennsylvania,  to  Spartanburg,  South 
Carolina. 
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Issued  in  Washington,  DC,  on  April  3. 1987. 
|.W.  Walsh, 

Associate  Administrator  for  Sorfety. 
|FR  Doc,  67-7861  Filed  4-S-87-.  8:45  am| 
BILLING  COOE  4n»-«c-ai 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requrrenwnts  Sulwnltted  to  OMB  for 
Review 

Dated;  April  3. 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirem€nt(s)  to 
OMB  for  i^view  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB, 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  20220. 

Internal  Reveoue  Service  * 

OMB  Number  1545-0976 

Form  Number:  990- W 

Type  of  Review:  Revision 

Title:  Estimated  Tax  on  Unrelated 
Business  Taxable  Income  for  Tax- 
Exempt  Trusts 

Description:  Form  990-W  is  used  by  tax- 
exempt  trusts  to  figure  estimated 
unrelated  business  income  tax 
liability  and  the  amount  of  each 
installment  payment.  Form  990-W  is  a 
worksheet  only.  It  is  not  required  to 
be  filed. 

Respondents:  Businesses,  Non-profit 
institutions 


Estimated  Burden:  7,270  hours 

OMB  h/umber:  New 

Form  Number  8610 

Type  af  Review:  New 

Title:  Annual  Low-Income  Housing 
Credit  Agencies  Report 

Description:  Form  8610  is  used  as  a 
tranFmittal  form  for  Forms  8609,  Low- 
Inctme  Hoasing  Credit  Allocation 
Certfication.  Form  8610  is  completed 
by  state  and  local  housing  credit 
ageacies. 

Respondents:  State  or  local  governments 

Estimated  Burden:  50  hours 

OMB  Number  1545-0720 

Form  Number  8038.  S038-G.  BOSdGC, 
and8038-T 

Type  of  Review:  Revision 

Title:  1.  Information  Return  for  Tax- 
Exempt  Private  Activity  Bond  Issue*; 
2.  Information  Return  for  Tax-Exemjpt 
Governmental  Bond  Issues;  3. 
Consolidated  Information  Return  for 
Small  Tax-Exempt  Governmental 
Bood  Issues;  and  4.  Arbitrage  Rebate. 

Description:  Forms  8038,  8036-GC.  and 
8036-G  collect  the  infonnaticm  that 
IRS  is  required  to  collect  by  Code 
section  149(e).  IRS  uses  the 
information  to  complete  the  required 
study  of  tax-exempt  bonds  (requested 
by  Congress).  IRS  also  uses  the 
information  to  assure  that  tax-exempt 
bonds  are  issued  consistent  with  the 
rules  of  Internal  Revenue  Code 
sections  141  through  149.  Form  8038-T 
is  used  to  implement  the  arbitrage 
rebate  requirement. 

Respondents:  State  or  local 
governments.  Businesses,  Non-profit 
institutions 
Estimated  Burden:  \\0J72  hours 

Clearance  Officer  Garrick  Shear  (202) 
566-8150 


Internal  Revenue  Service 

Room  5571 

1111  Constitution  Avenue,  NW.. 

Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6680 

Office  of  Management  and  Budget 

Room  3208,  New  Executive  Office 
Building 

Washington,  DC  20503 

U.S.  Customs  Service 

OMB  Number  1515-0082  j 

Form  Number  CF  226 
Type  of  Review:  Extension 

Title:  Record  of  Vessel  Foreign  Repair  or 

Equipment 
Description:  The  master/ commander  of 
a  vessel  engaging  in  foreign  or  coastal 
trade,  or  intended  to  be  employed  in 
such  trade,  must  declare  at  the  port  of 
first  arrival  from  all  foreign  countries, 
any  equipment  repair  parts,  or 
materials  purchased  for  the  vessel  or 
any  expenses  incurred  in  a  foreign 
country. 

Respondents:  Businesses 

Estimated  Burden:  4X)74 

Clearance  Officer  B.].  Simpson  (202] 
566-7529  ' 

U.S.  Customs  Service 
1301  Constitution  Avenue  NW., 
Washington,  DC  20229 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880 
Office  of  Management  and  Budget 
Room  3208,  New  Executive  Office 

Building 
Washington,  DC  20503 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 

[PR  Doc.  87-7830  Filed  4-8-87;  8:45  aaij 

BILUNG  COOE  4«tO-2S 


11  "^Q" 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  52,  No.  68 
Thursday,  April  9,  1987 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings   published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-40^  5  U.S.C.   552t)(eM3). 


CIVIL  RIGHTS  COMMISSION 

April  ft,  1987. 

place:  1121  Vermont  Avenue,  NW., 

Room  512,  Washington,  DC  20425. 

DATE  AND  TIME:  Thursday,  April  16, 1987, 

9:00  a.m.-5:00  p.m. 

STATUS  OF  MEETING:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

i.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  Last  Meeting 

III.  Staff  Director's  Report 

A.  Status  of  Earmarks 

B.  Personnel  Report 

C.  Activity  Report 

IV.  Recharter  of  Colorado  SAC 

V.  Unicon  School  Desegregation  Report 

VI.  Briefing  by  Regional  Directors  on  Plans 

for  the  Reorganized  Regions 

PERSON  TO  CONTACT  FOR  FURTHER 

information:  Thomas  Olson,  Press  and 

Communications  Division,  (202)  376- 

8105. 

WUIiam  H.  Cillers. 

Solicitor. 

[FR  Doc.  87-8031  Filed  4-7-87;  1:29  pm| 

BILUNG  COOE  633S-01-M 

federal  deposit  insurance 
corporation 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b],  notice  is  hereby  given  that 
at  6:40  p.m.  on  Friday,  April  3, 1987,  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  the  request  submitted 
by  Foothill  Thrift  and  Loan,  Salt  Lake 
City,  Utah,  an  operating  noninsured 
industrial  bank,  for  waiver  of  a 
condition  imposed  by  the  Corporation  in 
approving  its  application  for  Federal 
deposit  insurance. 


In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Chairman  L.  William  Seidman, 
concurred  in  by  Director  Robert  L. 
Clarke  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation: 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(6).  (c)(8).  and 
(c)(9)(A)(ii)). 

Dated:  April  7, 1967. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  87-8016  Filed  4-7-87;  12:00  pm) 

BILUNG  COOE  e714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  2:34  p.m.  on  Saturday,  April  4, 1987, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  the  request  submitted 
by  Foothill  Thrift  and  Loan,  Salt  Lake 
City,  Utah,  an  operating  noninsured 
industrial  bank,  for  waiver  of  a 
condition  imposed  by  the  Corporation  in 
approving  its  application  for  Federal 
deposit  insurance. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  the 
Corporation  business  required  its 


consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b{c)(6),  (c)(8),  and 
(c)(9){A)(ii)). 

Dated:  April  7, 1987. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  87-8017  Filed  4-7-87;  8:45  am) 

BILUNG  CODE  6714-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

April  6. 1987. 

TIME  AND  date:  10:00  a.m.,  Thursday, 

April  9, 1987. 

place:  Room  600, 1730  K  Street,  NW., 

Washington,  DC. 

status:  Closed  (Pursuant  to  5  U.S.C. 

552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  After  the 

oral  argument  the  Commissioners  will 

also  consider  and  act  upon  the 

following: 

4.  Sec.  Labor/Andy  Brackner  v.  Jim  Walter 
Resources.  SE  86-69-D.  (Consideration  of 
motion  to  reconsider  dismisr.al  of  a 
petition  for  discretionary  review). 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
added  to  the  agenda  and  no  earlier 
announcement  of  the  addition  was 
possible.  5  U.S.C.  552b(e)(l). 
CONTACT  PERSON  FOR  MORE  INFO: 
Jean  Ellen,  (202)  653-5629. 
Jean  H.  Ellen, 
Agenda  Clerk. 
(FR  Doc.  87-7988  Filed  4-7-87;  9:57  am] 

BILUNG  CODE  673S-01-M 
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Corrections 


Federal  Register 

Vol.  52,  Nb.  68 
Thursday,  April  9,  1987 


This  section  of  the   FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Additions  and 
Deletions 

Correction 

In  notice  document  87-7049  appearing 
on  page  10129  in  the  issue  of  Monday, 
March  30, 1987,  make  the  following 
correction: 


In  the  third  column,  the  second  line 
shoiJd  read  "7220-01-024-5997", 


BILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Off  ice  of  the  Secretary 

24  CFR  Part  511 

[Docket  No.  R-87-1291,  FR-2243] 

Lead-Based  Paint  Hazard  Elimination 
in  Community  Development  Block 
Grant,  Urban  Development  Action 
Grant,  Secretary's  Fund,  Section  312 
Rehiabilitation  Loan,  Rental 
Rehabilitation  and  Urban 
Homesteading  Programs 

Correction 

In  rule  document  87-3280  beginning  on 
pag<  4870  in  the  issue  of  Tuesday, 


Feburary  17, 1987,  make  the  following 
correction: 

§511.11    [Corrected] 

On  page  4884  in  the  first  column,  in 
§  511.11(f)(3)(iii)(B),  beginning  with  the 
fourth  line,  the  remainder  of  paragraph 
(B)  is  corrected  to  read  as  follows: 

"lead-based  paint,  all  interior 
chewable  surfaces  in  any  affected  room 
shall  be  treated.  Where  exterior 
chewable  surfaces  are  found  to  contain 
lead-based  paint,  the  entire  exterior 
chewable  surface  shall  be  treated. 
Treatment  shall  be  performed  before 
final  inspection  and  approval  of  the 
work.". 

BILUNG  COCE  1S0S-01-D 


Thursday 
April  9,  1987 


Part  II 


Department  of  f  ibor 

Office  of  the  Secretary 

29  CFR  Part  33 

Enforcement  of  Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  the  Department 
of  Labor,  Final  Rule 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

29  CFR  Part  33 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  the 
Department  of  Labor 

agency:  Department  of  Labor. 
action:  Final  rule. 

SUMMARY:  This  regulation  implements 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  by  requiring  the 
Department  of  Labor  to  ensure  that  its 
programs  and  activities  do  not 
discriminate  against  quahfied 
handicapped  persons.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  handicapped  person  and  qualified 
handicapped  person,  and  establishes  a 
complaint  mechanism  for  resolving 
allegations  of  discrimination. 
EFFECTIVE  DATE:  May  11,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Noelia  Fernandez,  Equal  Opportunity 
Specialist,  Directorate  of  Civil  Rights, 
200  Constitution  Avenue  NW.,  Room  N- 
4123,  Washington,  DC  20210.  Telephone 
(202)  523-9062  (VOICE)  or  523-7090 
(TTY). 

SUPPLEMENTARY  INFORMATION:  On  July 
2, 1985,  the  Department  of  Labor 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  the  enforcement 
of  the  federally  conducted  aspects  of 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (50  FR  27298).  The 
comment  period  for  this  NPRM  extended 
through  August  16, 1985.  On  September 
10, 1985,  a  notice  was  published  in  the 
Federal  Register  reopening  the  comment 
period  through  October  25, 1985,  in  order 
t)  give  more  people  the  opportunity  to 
submit  comments  to  the  Department  (50 
FR  36885). 

By  the  close  of  the  first  comment 
period,  the  Department  had  received  13 
letters,  most  of  which  addressed  more 
than  one  section  of  the  proposal.  No 
comments  were  received  during  the 
second  comment  period.  Five  letters 
were  from  groups/associations 
representing  handicapped  individuals 
(two  of  these  letters  were  sent  of  behalf 
of  a  number  of  organizations);  five  were 
from  State  or  local  agencies;  and  two 
were  from  Congressional  committees. 
Additionally,  one  office  within  the 
Department  requested  that  the  meaning 
of  one  particular  provision  be  clarified. 

Most  commenters  addressed  explicitly 
one  or  more  of  the  specific  provisions  of 
the  regulations.  We  respond  to  the 


specific  comments  in  the  Section-by- 
Section  analysis.  In  addition,  eight 
commenters  also  expressed  concerns  of 
a  general  nature  without  identifying  a 
particular  section  of  the  regulation. 
These  comments  dealt  primarily  with: 
(1)  The  Department's  adherence  to  the 
Justioe  Department's  prototype 
regulttion;  (2)  an  alleged  deviation  of 
the  proposed  rule  from  the  regulations 
for  federally  assisted  programs;  and  (3) 
expansion  of  the  initial  comment  period. 

With  respect  to  the  comment 
regarding  adherence  to  the  DOJ 
prototype,  the  Department  did  adopt 
certain  sections  of  the  prototype.  This 
action  was  in  accordance  with 
Executive  Order  12250  which  states,  in 
pertinent  part: 

Ea(ji  Executive  agency  responsible  for 
impleifienting  a  nondiscrimination  provision 
of  a  law  covered  by  this  Order  shall  issue 
appropriate  implementing  directives  (whether 
in  the  nature  of  regulations  or  policy 
guidaece).  To  the  extent  permitted  by  law, 
they  shall  be  consistent  with  the 
requirements  prescribed  by  the  Attorney 
CeneDal  pursuant  to  this  Order  and  shall  be 
subject  to  the  approval  of  the  Attorney 
Genecal,  who  may  require  that  some  or  all  of 
them  be  submitted  for  approval  before  taking 
effect.  (Section  1-402.)  [Emphasis  added.) 

Based  on  the  above  mandate,  the 
Department  believes  that  the  use  of 
portions  of  the  prototype  regulation  is 
appropriate.  A  brief  discussion  of  item  2 
is  contained  in  the  Background  section 
below  and  under  related  topics  within 
the  Section-by-Section  Analysis.  The 
request  for  an  expansion  of  the 
comment  period  was  honored  with  the 
September  10, 1985,  notice  in  the  Federal 
Register  which  reopened  the  comment 
period  for  an  additional  45  days. 

The  decisions  made  by  the 
Department  in  response  to  the 
comments  received  were  the  result  of  a 
thorough  consideration  of  the  merits  of 
the  points  of  view  expressed  in  the 
comments  and  not  the  number  of 
commenters  addressing  any  one  point. 

Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794].  as  it  applies  to  programs 
and  activities  conducted  by  the 
Department  of  Labor.  As  amended  by 
the  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978  (Sec. 
119,  Pub.  L.  95-602,  92  Stat.  2982),  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that: 

No  otherwise  qualified  handicapped 
individual  in  the  United  States, . . .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 


benefits  of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation. 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriata  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees, 
[29  U.S.C.  794)  (amendment  italicized).) 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  executive  agencies  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  take  effect  no  earlier  than 
the  thirtieth  day  after  they  have  been  so 
submitted.  The  Department  of  Labor  is 
submitting  this  regulation  to  the  Senate 
Committee  on  Labor  and  Human 
Resources  and  its  Subcommittee  on  the 
Handicapped,  and  to  the  House 
Committee  on  Education  and  Labor  dnd 
its  Subcommittee  on  Select  Education. 
The  regulation  will  become  effective  on 
May  11,  lp87. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice  (DOJ)  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR.  1980  Comp..  p.  298).  and  by  the     , 
Equal  En^loyment  Opportunity 
Commission  under  Executive  Order 
12067  (43  FR  28967,  3  CFR,  1978  Comp.. 
p.  206).  It  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193,  3  CFR,  1981  Comp.,  p.  127) 
and,  therefore,  a  regulatory  impact 
analysis  has  not  been  prepared.  The  rule 
applies  only  to  Department  of  Labor 
programs  and  activities  and  therefore 
does  not  have  an  impact  on  small 
entities.  Accordingly,  it  is  not  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612). 

Section-By-Section  Analysis  and 
Response  to  Comments: 

In  response  to  comments  received, 
this  final  rule  contains  minor  revisions 
from  the  rule  which  was  proposed. 
However,  these  revisions  have  not 
materially  modified  the  regulation.  The 
substantive  nondiscrimination 
obligations  of  the  Department  remain 
identical  to  those  established  for 
programs  or  activities  receiving  Federal 
financial  assistance  despite  some 
language  differences  between  the 
regulations  for  the  two  programs.  (See 
23  CFR  Part  41,  Section  504  coordination 
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regulation  for  federally  assisted 
programs. 1 

Section  33.1    Purpose 

No  comments  were  received  on  this 
section  and  it  is  adopted  as  proposed. 

Section  33.1  states  the  purpose  of  the 
proposed  rule,  which  is  to  effectuate 
section  119  of  the  RehabiUtation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

Section  33.2    Application 

No  comments  were  received  on  this 
section  and  it  is  adopted  as  proposed. 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the 
Department  of  Labor.  By  this,  we  mean 
programs  or  activities  carried  out  by  the 
Department  either  directly  or  through 
contractors  acting  on  its  behalf.  In 
addition  to  employment,  federally 
conducted  programs  and  activities  fall 
into  two  categories:  those  involving 
general  public  contact  as  part  of  ongoing 
agency  operations  and  those  directly 
administered  by  agencies  for  program 
beneficiaries.  Activities  in  the  first 
category  would  include  communication 
with  the  public  (e.^.,  telephone  contacts, 
office  walk-ins  or  interviews,  oral  or 
visual  public  information).  The  second 
category  includes  programs  that  provide 
Federal  services  or  benefits  [e.g.,  coal 
mine  workers'  compensation,  labor 
certification  for  alien  workers). 

Currently,  all  Department  of  Labor 
programs  and  activities  covered  by  this 
regulation  are  conducted  under  15  major 
administrative  components  [i.e., 
administrations,  offices,  commissions, 
etc.). 

Section  33.3    Definitions 

We  received  comments  on  four 
definitions  in  this  section — "Auxiliary 
aids."  "Facility,"  "Handicapped  person." 
and  "Qualified  handicapped  person." 

One  commenter  suggested 
incorporating  a  definition  for 
"reasonable  accommodation." 
Traditionally,  Government  regulations 
have  not  used  the  term  "reasonable 
accommodation"  outside  of  the 
employment  context.  In  the  context  of 
participation  and  services,  we  have 
employed  other  terms  to  convey  the 
concepts  that  reasonable 
accommodation  embodies,  e.g.,  auxiliary 
aids,  related  services,  academic 
adjustments.  Since  this  regulations 
provides  that  all  employment-related 


matters  arising  under  this  rule  shall  be 
governed  by  the  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1613.  use  of  the 
term  "reasonable  accommodation"  will 
be  limited  to  that  context.  [See  section 
33.7.) 

"Auxiliary  aids."  "Auxiliary  aids" 
means,  for  purposes  of  this  regulation, 
services  or  devices  that  enable  persons 
with  impaired  sensory,  manual,  or 
speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  Department's 
programs  or  activities.  The  definition 
provides  examples  of  commonly  used 
auxiliary  aids.  Although  auxiliary  aids 
are  required  explicitly  only  by 
§  33.11(a)(1),  they  may  also  be  necessary 
to  meet  other  requirements  of  the 
regulation.  Two  commenters  responded 
to  this  definition,  and  their  comments 
are  discussed  in  connection  with 
I  33.11(a)(1).  This  definition  is 
unchanged  from  the  proposal. 

"Facility."  The  definition  of  "facility" 
is  adopted  as  proposed.  It  is  similar  to 
that  in  the  section  504  coordination 
regulation  for  federally  assisted 
programs,  28  CFR  41.3(f),  except  that  the 
term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted.  The  two  commenters  who 
addressed  this  definition  opposed  the 
deletion.  As  we  stated  in  the  proposal, 
the  phrase  "or  interest  in  such 
property,"  has  been  deleted  because  the 
term  "facility."  as  used  in  this 
regulation,  refers  to  structures  and  not 
to  intangible  property  rights.  It  should, 
however,  be  noted  that  the  regulation 
applies  to  all  programs  and  activities 
conducted  by  the  Department  regardless 
of  whether  the  facility  in  which  they  are 
conducted  is  owned,  leased,  or  used  on 
some  other  basis  by  the  Department. 

"Handicapped  person."  The  definition 
of  "handicapped  person"  is  identical  to 
the  definition  appearing  in  the  section 
504  coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.31).  Two 
commenters  stated  that  we  should 
include  examples  of  handicapping 
conditions.  However,  a  careful  reading 
of  the  proposal  clearly  demonstrates 
that  the  definition  includes  sufficient 
examples  for  guidance,  and  nothing 
would  be  gained  by  adding  additional 
examples.  Therefore,  the  definition  is 
adopted  as  proposed. 

"Qualified  handicapped  person."  The 
definition  of  "qualified  handicapped 
person"  is  a  revised  version  of  the 
definition  appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.32).  This 
definition  is  adopted  as  proposed. 


Paragraph  iaj  defines    quaiified 
handicapped  person"  with  regard  to  any 
program  under  which  a  person  is 
required  to  perform  services  or  achieve 
a  level  of  accomplishment.  In  such 
programs  a  qualified  handicapped 
person  is  one  who  can  achieve  the 
purpose  of  the  program  without 
modifications  in  the  program  that  would 
result  in  a  fundamental  alteration  in  its 
nature.  This  definition  reflects  the 
decision  of  the  Supreme  Court  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979).  In  that  case, 
the  Court  ruled  that  a  hearing-impaired 
applicant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  because 
her  hearing  impairment  would  prevent 
her  from  participating  in  the  clinical 
training  portion  of  the  program.  The 
Court  found  that,  if  the  program  were 
modified  so  as  to  enable  the  respondent 
to  participate  (by  exempting  her  from 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  normally  gives."  Id.  at  410.  It 
also  found  that  "the  purpose  of  the 
program  was  to  train  persons  who  could 
serve  the  nursing  profession  in  all 
customary  ways,"  id.  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  concluded,  therefore,  that  the  school 
was  not  required  by  §  504  to  make 
modifications  that  would  result  in  "a 
fundamental  alteration  in  the  nature  of 
the  program."  Id.  at  410. 

Consistent  with  the  Court's  reasoning, 
under  this  definition,  the  Department  is 
expected  to  make  modifications  in  order 
to  enable  a  qualified  handicapped 
applicant  to  participate,  but  is  not 
required  to  offer  a  program  of  a 
fundamentally  different  nature.  The  test 
is  whether,  with  appropriate 
modifications,  the  applicant  can  achieve 
the  purpose  of  the  program  offered  or 
perform  the  required  services. 

Eight  commenters  addressed  this 
definition.  They  objected  to  the  revised 
definition  for  a  variety  of  reasons.  Three 
stated  that  the  Department  incorrectly 
used  Davis  as  the  justification  for 
explaining  the  differences  in  the 
definition  of  qualified  handicapped 
individual  between  the  federally 
assisted  and  the  federally  conducted 
regulations.  These  commenters  argued 
that  the  Supreme  Court  upheld  the 
validity  of  the  existing  federally  assisted 
program  regulations  in  Consolidated 
Rail  Corp.  v.  Darrone.  104  S.  Ct.  1248 
(1984)  and  in  Alexander  v.  Choate.  105 
S.  Ct.  712  (1985).  This  reliance  on  the 
Court's  actions  in  both  Darrone  and 
Choate  is  misplaced.  In  Darrone.  the 
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Court  ruled  un  a  series  of  issues,  the 
most  important  of  which  was  under 
what  circumstances  section  504  applied 
to  employment  discrimination  by 
recipients.  The  Court  did  not  concern 
itself  either  directly  or  indirectly  with 
the  definition  of  "qualified  handicapped 
person."  Similarly,  even  though  the 
Court  in  Choate  deferred  at  points  to  the 
coordination  regulations  for  federally 
assisted  programs,  it  did  not  address 
any  issues  dealing  with  the  definition  of 
"qualified  handicapped  person."  The 
main  question  addressed  by  the  Court 
was  whether  proof  of  discriminatory 
intent  is  always  required  to  establish  a 
violation  of  section  504,  or  whether  that 
law  is  also  violated  by  conduct  that  has 
a  discriminatory  effect. 

Five  commenters  urged  the 
Dopartmenf  to  incorporate  into  the 
definition  a  requirement  that  reasonable 
accommodations  be  considered  in 
determinations  on  whether  a  particular 
individual  meets  the  essential  eligibility 
requirements.  Even  though  the  definition 
does  not,  by  its  explicit  terms,  include  a 
reference  to  "reasonable 
accommodation,"  we  recognize  a  direct 
link  between  qualification  and 
accommodations.  In  other  words,  the 
determination  of  whether  a  person  is 
qualified  must,  of  necessity,  include  an 
assessment  cf  the  essential  functions  of 
the  program  or  activity,  the  person's 
abilities,  and  the  accommodations,  if 
any.  which  might  be  needed.  Some 
handicapped  people  will  not  need  an 
accommodation  in  order  to  participate 
or  perform,  others  will.  Under  the 
definition  in  this  regulation,  as  long  as  a 
person  meets  the  essential  eligibility 
requirements  and  the  accommodation  in 
question  does  not  result  in  a 
fundamental  change  in  the  nature  of  the 
program  or  activity,  the  individual  will 
be  deemed  qualified. 

As  perceived  by  some  commenters, 
under  this  definition  of  "qualified 
handicapped  person."  the  individual 
would  have  an  additional  burden  of 
demonstrating  that  participation  in  a 
program  would  not  cause  a  modification 
that  would  result  in  a  fundamental 
alteration  of  a  program.  This  was  not. 
however,  the  intent  of  the  Department. 
Therefore,  we  have  added  language  to 
the  definition  of  "qualified  handicapped 
person"  to  make  it  clear  that  the 
Department  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the 
Department  must  follow  the  procedures 


established  in  §§  33.9(a)(2)  and  33.11(e). 
which  are  discussed  below. 

For  programs  or  activities  that  do  not 
require  a  person  to  perform  a  service  or 
achieve  a  level  of  accomplishment, 
paragraph  (b)  applies.  Paragraph  (b) 
adopts  the  definition  in  the  coordination 
regulation  applicable  to  persons  who  are 
partic9>ants  or  beneficiaries  of  services 
(28  CFR  41.32(b)).  Under  this  definiUon. 
a  qualified  handicapped  person  is  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 
In  other  words,  a  less  stringent  standard 
applies  in  the  absence  of  the  obligation 
to  perform  services  or  achieve  a  certain 
level  of  accomplishment.  This  paragraph 
is  adopted  as  proposed. 

Three  commenters  raised  questions 
regarding  the  impact  of  the  regulation  on 
employment  practices.  Nothing  in  this 
Part  changes  the  existing  regulations, 
including  definitions,  applicable  to 
employment.  However,  we  have  added  a 
new  paragraph  (c)  which  defines  the 
term  "qualified  handicapped  person"  for 
purposes  of  employment.  This  definition 
appears  in  the  EEOC's  regulation  at  29 
CFR  iei3.702(f)  and  has  been  made 
applicable  to  this  Part  by  §  33.7. 

Section  33.4    Self-evaluation 

This  section  requires  the  Department 
to  conduct  a  self-evaluation  of  its 
compliance  with  section  504  within  one 
year  of  the  effective  date  of  this 
regulation.  The  process  mandates 
consuhation  with  handicapped  persons, 
organizations  representing  handicapped 
persons,  or  other  interested  persons.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  This  section  is 
adopted  as  proposed.  Three  commenters 
addressed  this  provision  and  supported 
its  indusion  in  the  regulatiorL 

Section  33.5    Notice 

Section  33.5  requires  the  Department 
to  disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persoas  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation,  consistent  with  the 
provision  at  28  CFR  41(b)(1)  of  the 
coordination  regulation.  Jiowever.  since 
the  methods  of  achieving  notification 
are  of  an  infinite  variety,  the  regulation 
does  not  mandate  adoption  of  any 
particular  type  of  notice.  N4ethods  of 
providing  this  information  include,  for 
example,  the  publication  of  information 
in  handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  pubhc  to 
describe  the  Department's  programs  and 


activities;  tfie  display  of  informative 
posters  in  Service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio.  This 
provision  is  adopted  as  proposed.  The 
two  commenters  who  addressed  this 
section  supported  its  inclusion  in  the 
regulation,  and  offered  suggestions 
about  its  implementation. 

Section  33.6    General  prohibitions 
against  discrimination 

Section  33.6  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51).  It  is  adopted 
as  proposed.  Three  commenters 
expressed  concern  that  the  language  at 
28  CFR  41.51(b)(l)(v)  had  not  been 
included.  We  read  that  particular 
provision  to  prohibit  recipients  from 
providing  significant  assistance  to  an 
agency,  organization  or  person,  i.e., 
subrecipieot,  that  discriminates  on  the 
basis  of  handicap.  Clearly,  the  provision 
is  not  applicable  in  the  context  of  this 
rule  which  applies  only  to  Department 
of  Labor  conducted  programs  and 
activities. 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  No  comments  were  received  on  this 
provision.  The  remaining  paragraphs  in 
section  33.6  establish  the  general 
principles  for  analyzing  whether  any 
particular  action  of  the  Department 
violates  this  mandate.  These  principles 
serve  as  the  analytical  foundation  for 
the  remaining  sections  of  the  regulation. 
If  the  Department  violates  a  provision  in 
any  of  the  subsequent  sections,  it  will 
also  violate  one  of  the  general 
prohibitions  found  in  section  33.6.  When 
there  is  no  applicable  subsequent 
provision,  the  general  prohibitions 
stated  in  this  section  apply. 

Paragraph  (b)(1)  prohibits  overt 
denials  of  equal  treatment  of 
handicapped  persons.  More  specifically, 
paragraph  (b}(l)(iii)  requires  that  the 
opportunity  to  participate  or  benefit 
afforded  to  a  handicapped  person  be  as 
effective  as  that  afforded  to  others.  See 
also,  the  later  sections  on  program 
accessibility  (sections  33.9-33.10)  and 
communications  (section  33.11)  which 
are  specific  applications  of  this 
principle.  The  Department  may  not 
refuse  to  provide  a  handicapped  person 
with  an  equal  opportunity  to  participate 
in  or  benefit  from  its  program  simply 
because  the  person  is  handicapped. 
Such  blatantly  exclusionary  practices 
often  result  from  the  use  of 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g. 
epileptics,  hearing-impaired  persons. 
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persons  with  heari  aumenis)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  would  be 
permissible  only  when  in  all  cases  a 
physical  condition  by  its  very  nature 
would  prevent  an  individual  from 
meeting  the  essential  eligibility 
requirements  for  participation  in  the 
activity  in  question.  For  example,  it 
would  be  permissible  to  exclude  without 
an  individual  evaluation  all  persons 
who  are  blind  in  both  eyes  from 
eligibility  for  a  driver's  license;  but  it 
may  not  be  permissible  to  automatically 
disqualify  all  those  who  are  blind  in  just 
one  eye.  One  commenter  objected  to  the 
use  of  an  irrebuttable  presumption  in 
certain  instances.  However,  as  the 
example  demonstrates,  there  are  some 
handicaps  which,  by  their  very  nature, 
preclude  individuals  from  performing 
certain  activities.  Accordingly,  this 
provision  is  unchanged  from  the 
proposal. 

Despite  the  mandate  of  paragraph  (d) 
that  the  Department  administer  its 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons, 
paragraph  (b)(l)(iv)  permits  the 
Department  to  develop  separate  or 
different  aids,  benefits,  or  services  when 
necessary  to  provide  handicapped 
persons  with  an  equal  opportunity  to 
participate  in  or  benefit  from  the 
Department's  programs  or  activities. 
Paragraph  (b)(l)(iv)  requires  that 
different  or  separate  aids,  benefits,  or 
services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  handicapped  person  still  has 
the  right  to  choose  to  participate  in  a 
program  that  is  not  designed  to 
accommodate  handicapped  persons.  No 
comments  were  received  on  this 
provision. 

Paragraph  (b)(3)  prohibits  the 
Department  from  utilizing  criteria  or 
methods  of  administration  that  deny 
handicapped  persons  access  to  the 
Department's  programs  or  activities.  The 
phrase  "criteria  or  methods  of 
administration"  refers  to  official  written 
departmental  policies  and  the  actual 
practice  of  the  Department.  This 
paragraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
non-essential  policies  and  practices  that 
are  neutral  on  their  face,  but  which  deny 
handicapped  persons  an  effective 


opportunity  to  participate.  No  comments 
were  received  on  this  provision. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enunciated  in  section 
33.6(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  to 
be  used  by  the  Department.  No 
comments  were  received  on  this 
provision. 

The  five  commenters  responding  to 
proposed  paragraph  (b)(5)  recommended 
its  deletion.  In  general,  they  argued  that 
the  language  is  ambiguous,  misleading 
or  in  some  instances,  inconsistent  with 
the  tenets  of  section  504  which, 
according  to  them,  require  that  buildings 
owned  or  leased  by  the  Department  be 
accessible  to  handicapped  persons. 
These  comments  reflect  a 
misunderstanding  of  both  the  language 
and  the  purpose  of  paragraph  (b)(5). 
Paragraph  (b)(5)  must  be  read  in 
conjunction  with  paragraph  (b)(4)  which 
deals  only  with  the  accessibility  of  a 
site,  i.e.,  a  parcel  of  land,  for  the  purpose 
of  leasing  a  building  of  constructing  new 
facilities  for  use  by  the  Department. 
Paragraph  (b)(4)  requires  the 
Department  to  consider  the  accessibility 
needs  of  handicapped  persons  before 
making  a  decision  regarding  the 
selection  of  a  particular  location.  This 
means  that  the  Department  would  have 
to  evaluate  where  the  parcel  is  located 
[e.g.,  at  the  top  of  a  steep  incline),  the 
availability  of  transportation  routes,  the 
necessity  for  curb  ramps  and  other 
modifications  to  the  streets,  etc.,  to 
determine  whether  the  site  meets  the 
accessibility  requirements.  In  other 
words,  paragraph  (b)(4)  articulates 
standards  applicable  to  future  selections 
of  sites.  Paragraph  (b)(5)  merely  clarifies 
the  applicability  of  (b)(4]  by  stating  that 
it  does  not  apply  where  the  Department 
is  already  firmly  established  on  a  site, 
whether  through  ownership  or  lease 
arrangement,  and  no  future  move  is 
contemplated.  However,  paragraph 
(b)(5)  would  not  exempt  the  Department 
from  ensuring  that  the  buildings  and 
faciUties  on  that  site  meet,  as 
applicable,  the  accessibility  standards 
for  new  construction,  additions,  or 
alterations  (see.  the  discussion  below 
regarding  section  33.9  and  33.10). 
Moreover,  in  situations  where  the 
Department  is  leasing  a  building,  the 
prohibitions  contained  in  the  (b)(4)  site 
selection  provision  would  be  applicable 
to  the  deliberations  regarding  renewal  of 
the  lease. 

Paragraph  (b)(7)  prohibits  the 
Department  from  discriminating  against 
qualified  handicapped  persons  on  the 
basis  of  handicap  in  the  granting  of 
licenses  or  certifica'ions  or  by 
establishing  requirements  for  the 


programs  or  activities  of  licensees  or 
certified  entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

This  paragraph  also  expressly 
excludes  the  programs  or  activities  of 
licensees  or  certified  entities  themselves 
from  the  scope  of  these  regulations. 
Such  programs  or  activities  are  not 
themselves  federally  conducted 
programs  or  activities  (nor  are  they 
programs  or  activities  receiving  Federal 
financial  assistance)  merely  by  virtue  of 
the  Federal  license  or  certificate.  No 
comments  were  received  on  this 
provision. 

Section  33.7    Employment 

This  provision  is  adopted  as  proposed. 
It  requires  the  Department  to  ensure  that 
applicants  for  employment  and 
employees  are  not  discriminated  against 
on  the  basis  of  handicap.  The  three 
commenters  who  addressed  this 
provision  indicated  that  the  rule's 
treatment  of  employment  was  not 
sufficiently  comprehensive  because  it: 
(1)  Does  not  enumerate  the  employment 
practices  covered  [e.g..  hiring, 
promotion,  assignment):  (2)  does  not  say 
what  must  be  done  to  avoid  or  correct 
possible  discrimination  [e.g.,  reasonable 
accommodation,  review  of 
preemployement  tests,  limitations  on 
preemployment  inquiries  and  the  use  of 
medical  examinations):  and  (3)  does  not 
define  a  "qualified  handicapped  person" 
with  respect  to  employment. 

Courts  have  held  that  section  504,  as 
amended  in  1978,  covers  the 
employment  practices  of  Executive 
agencies.  Gardner  v.  Morris.  752  F.2d 
1271, 1277  (8th  Cir.  1985);  Smith  v.  U.S. 
Postal  Service.  742  F.2d  257,  259-260  (6th 
Cir.  1984):  Prewitt  v.  U.S.  Postal  Service. 
662  F.2d  292,  302-04  (5th  Cir.  1981). 
Contra,  Boyd  v.  U.S.  Postal  Service.  752 
F.2d  410,  413-14  (9th  Cir.  1985);  cf. 
McGuinness  v.  U.S.  Postal  Service.  744 
F.2d  1318, 1320-21  (7th  Cir.  1984). 

Courts  uniformly  have  held  that  in 
order  to  give  effect  to  Section  501  of  the 
Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Smith.  742  F.2d  at  262; 
Prewitt,  662  F.2d  at  304.  Accordingly, 
section  33.7  (Employment)  of  this  rule 
adopts  the  definitions,  regulations  of  the 
Equal  Employment  Opportunity 
Commission  (EEOC)  at  29  CFR  Part 
1613,  Subpart  G.  In  addition  to  this 
section,  §  33.12(b)(1)  specifies  that  the 
Department  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 
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Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR.  1978  Comp..  p.  206). 
Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap. 

While  this  rule  could  define  terms 
with  respect  to  employment  and 
enumerate  what  practices  are  covered 
and  what  requirements  apply,  the 
Department  has  adopted  EEOC's 
recommendation  that  to  avoid 
duplicative,  competing,  or  conflicting 
standards  with  respect  to  Federal 
employment,  reference  in  these 
regulations  to  the  government-wide 
EEOC  rules  is  sufficient. 

Section  33.8    Program  accessibility: 
Discrimination  prohibited 

No  comments  were  received  on  this 
section  and  it  is  adopted  as  proposed. 

Section  33.8  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  §§33.9  and  33.10. 

Section  33.9    Program  accessibility: 
Existing  facilities 

This  section  is  adopted  as  proposed. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.56-41.58)  with  certain 
modifications.  Thus,  section  33.9 
requires  that  a  Department  program  or 
activity,  when  viewed  in  its  entirety,  be 
readily  accessible  to  and  usable  by 
handicapped  persons.  However,  section 
33.9  makes  clear  that  the  Department  is 
not  necessarily  required  to  make  each  of 
its  existing  facilities  accessible  (section 
33.9(a)(1))  and,  unlike  28  CFR  41.56- 
41.57,  places  explicit  limits  on  the 
Department's  obligation  to  ensure 
program  accessibility  (section 
33.9(a)(2)). 

Paragraph  (a)(2)  codifies  recent  case 
law  that  defines  the  scope  of  the 
Department's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the 
Department  is  not  required  to  lake  any 
action  that  would  result  in  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  A 
similar  limitation  is  provided  in  section 
33.11(e).  This  provision  provoked 
responses  from  six  commenters.  They 
were  critical  of  the  "undue  financial  and 
administrative  burdens"  language, 
favoring  its  deletion  on  the  ground  that 


no  exception  of  this  kind  appears  in  the 
coordination  regulations  for  federally 
assisted  programs. 

It  is  true  that  the  "undue  financial  and 
administrative  burdens"  language  is  not 
found  in  the  coordination  regulations  for 
federally  assisted  programs.  However, 
since  the  promulgation  of  those 
regulations,  the  Federal  courts  have 
recognised  that  financial  and 
administrative  burdens  are  legitimate 
considerations  in  determining  whether 
the  failure  to  provide  accommodations 
is  discriminatory  under  Section  504. 

As  explained  in  thfe  preamble  to  the 
Department's  proposal,  the  "undue 
financial  and  administrative  burdens" 
language  is  based  on  the  Court's  holding 
in  Davis  that  Section  504  does  not 
require  program  modifications  that 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program,  and  on  the  Court's 
statement  that  section  504  does  not 
require  modifications  that  would  result 
in  "undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Moreover, 
since  Devis,  circuit  courts  have  applied 
this  limitation  on  a  showing  that  only 
one  of  the  two  "undue  burdens"  would 
be  created  as  a  result  of  the 
modification  sought  under  Section  504. 
See,  e.g^  Dopico  v.  Goldschmidt,  687 
F.2d  644  (2d  Cir.  1982);  Americgn  Public 
Transit  Association  (APT A)  v.  Lewis, 
655  F.2d  1272  (D.C.  Cir.  1981). 

The  provision  in  paragraph  (a)(2)  is 
also  supported  by  the  Supreme  Court's 
decision  in  Choate,  supra,  which 
involved  a  challenge  to  the  State  of 
Tennessee's  reduction  of  inpatient 
hospital  care  coverage  under  Medicaid 
from  20  to  14  days  per  year.  In  Choate, 
plaintiffe  argued  that  this  reduction 
violated  Section  504  because  it  had  an 
adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  Section  504  reaches  "some 
conduct"  which  has  a  disparate  impact, 
but  held  that  the  reduction  in  inpatient 
care  coverage  was  not  the  sort  of 
disparate  impact  discrimination 
prohibited  by  Section  504  or  its 
implementing  regulations  [id.  at  720). 
Relying  on  Davis,  the  Court  said  that 
under  Section  504  a  balance  must  be 
struck  between  the  rights  of  the 
qualified  handicapped  to  "meaningful 
access  to  the  benefits  that  the  grantee 
offers"  and  the  legitimate  interests  of 
Federal  grantees  in  preserving  the 
integrity  of  their  programs  [id.  at  720- 
722). 

Thus,  Choate  supports  the  position 
that,  in  some  situations,  certain 
accommodations  for  a  handicapped 
person  may  so  alter  an  agency's 
program  or  activity,  or  entail  such 
extensive  costs  or  administrative 
burden*  that  the  refusal  to  undertake 


the  accommodations  is  not 
discriminatory.  The  APTA  and  Dopico 
decisions  make  clear  that  financial  { 

burdens  can  limit  the  obligation  to 
comply  with  Section  504.  See  also,  New 
Mexico  Association  for  Retarded 
Citizens  v.  New  Mexico,  678  F.2d  847 
(10th  Cir.  1982). 

Two  commenters  also  argued  that 
inclusion  of  the  undue  burdens  provision 
was  inconsistent  with  a  position  taken 
by  Vice  President  Bush  in  a  letter  of 
March  21, 1963.  announcing  the 
Administration's  decision  not  to  revise 
the  coordination  regulation  for  federally 
assisted  programs.  The  E>epartment's 
decision  to  include  the  luidue  burdens 
language  does  not  conflict  with  the 
position  taken  by  Vice  President  Bush 
on  the  guidelines  for  federally  assisted 
programs.  In  his  letter,  the  Vice 
President  stated  that  "extensive  change 
of  the  existing  504  coordination 
regulations  was  not  required,  and  that 
with  respect  to  those  few  areas  where 
clarification  might  be  desirable,  the 
courts  are  currently  providing  useful 
guidance  and  can  be  expected  to 
continue  to  do  so  in  the  future."  One 
element  of  that  "useful  guidance" 
obviously  comes  from  interpretations  of 
the  Supreme  Court's  holdings  in  Davis 
and  Choate. 

Paragraph  (a)(2),  however,  does  not 
relieve  the  Department  of  all  obligations 
to  handicapped  persons.  Even  if  there  is 
a  determination  that  making  a  program 
accessible  will  fundamentally  alter  the 
nature  of  the  program,  or  will  result  in 
undue  financial  and  administrative 
burdens,  the  Department  must  still  take 
all  reasonable  actions  to  open 
participation  in  the  Department's 
program  to  disabled  persons  to  the 
fullest  extent  possible. 

In  our  view,  compliance  with  section 
33.9(a)  will  not  result,  in  most  cases,  in 
undue  financial  and  administrative 
burdens  on  the  Department.  Further,  the 
regulations  incorporate,  at  section 
33.9(b),  procedures  to  ensure  that  an 
"undue  burdens"  decision  is  made  only 
after  taking  numerous  factors  into 
consideration.  Specifically,  whenever  a 
Department  official  believes  that  the 
proposed  accommodation  would  result 
in  a  fundamental  alteration  of  the 
program  or  undue  burdens,  paragraph 
(b)(1)  requires  the  appropriate 
Department  official  to  prepare  a  report 
for  the  Secretary  of  Labor.  The 
Department  official  is  also  required  to 
make  reasoaable  efforts  to  ensure  that 
the  person(s)  to  be  accommodated  has 
an  opportunity  to  provide  information 
which  would  be  relevant  to  the 
determination.  Paragraph  (b)(2)  provides 
that  the  burden  of  proving  that 
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compliance  with  section  33.9(a]  would 
fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens  rests  with  the  Department. 
Paragraph  (b)(3)  provides  that  the 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Secretary  after  considering 
all  departmental  resources  available  for 
use  in  the  funding  and  operations  of  the 
conducted  program  or  activity,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  This  decision  would 
represent  the  final  administrative 
decision  of  the  Department,  and. 
therefore,  would  be  subject  to  judicial 
review.  The  commenters  who  addressed 
these  procedures  were  very  supportive 
of  them. 

Four  commenters  recommended  that 
the  decision  that  an  action  would  result 
in  undue  burdens  be  based  on  the 
resources  of  the  Department  as  a  whole. 
We  decline  to  accept  this 
recommendation.  The  Department 
believes  that  its  entire  budget  is  an 
inappropriate  touchstone  for  making 
determinations  as  to  undue  financial 
and  administrative  burdens  because 
parts  of  the  Department's  budget  are 
earmarked  for  specific  purposes. 

Paragraphs  (e)  and  (f)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  Consistent 
with  the  requirements  contained  in  the 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.57(b)),  the 
Department  must  make  any  necessary 
structural  changes  in  facihties  as  soon 
as  practicable,  but  in  no  event  later  than 
three  years  after  the  effective  date  of 
this  regulation.  Where  structural 
modifications  are  required,  a  transition 
plan  shall  be  developed  within  six 
I     months  of  the  effective  date  of  this 
'     regulation.  Aside  from  structural 
changes,  all  other  necessary  steps  to 
achieve  compliance  shall  be  taken 
witnin  sixty  days. 

Section  33.10    Program  accessibility: 
New  construction  and  alterations. 

This  section  is  adopted  as  proposed. 
With  respect  to  new  construction, 
overlapping  coverage  exists  under 
sections  502  and  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  792),  and  the  Architectural 
Barriers  Act  of  1968.  as  amended  (42 
U.S.C.  4151-4157).  Section  33.10  provides 
that  buildings  constructed  or  altered  by, 
j    on  behalf  of,  or  for  the  use  of  the 
Department  shall  be  designed, 
constructed,  or  altered  to  be  readily 
accessible  to  and  usable  by 
handicapped  persons  in  accordance 
with  the  "Uniform  Federal  Accessibility 


Standards"  adopted  by  the  General 
Services  Administration  pursuant  to  the 
Architectural  Barriers  Act  (ABA),  41 
CFR  Part  101-19.600  to  101-19.607  (1985). 
It  is  appropriate  to  adopt  the  existing 
ABA  standard  for  Section  504 
compliance  because  new  and  altered 
buildings  subject  to  this  regulation  are 
also  subject  to  the  ABA. 

Two  commenters  expressed  concern 
that  buildings  leased  by  the  Department 
after  the  effective  date  of  this  regulation 
would  not  be  required  to  meet  the  new 
construction  standard,  as  long  as  the 
requirements  of  section  33.9  were  met. 
This  is  not  inappropriate  because 
section  504  does  not  require  that  the 
Department  establish  an  environment 
which  is  totally  barrier-free.  Some 
physical  barriers  may  exist  so  long  as 
they  do  not  hinder  the  full  participation 
of  handicapped  persons  in  each  program 
or  activity.  Under  the  ABA,  the 
Department  must  ensure  that  all 
facilities  that  it  constructs,  alters  or 
leases  meet  the  accessibility 
requirements  prescribed  by  the  General 
Services  Administration.  The 
Department  will  ensure  compliance  with 
the  ABA  standard. 

Section  33.11    Communications. 

This  section  is  adopted  as  proposed.  It 
requires  the  Department  to  take 
appropriate  steps  to  ensure  effective 
communication  with  personnel  of  other 
Federal  entities,  applicants,  employees, 
participants,  and  members  of  the  public. 
These  steps  include  procedures  for: 
determining  when  auxiliary  aids  are 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
the  Department's  program  or  activity 
(section  33.11(a)(1)):  providing  an 
opportunity  for  handicapped  persons  to 
request  the  auxiliary  aids  of  their 
choice;  and  giving  primary  consideration 
to  the  expressed  choice  of  the  individual 
(section  33.11(a)(l)(i)).  The  Department 
shall  provide  such  auxiliary  aids  at  no 
cost  to  the  individual  unless  the 
Department  demonstrates  that  another 
effective  means  of  communication  exists 
or  that  use  of  the  means  chosen  would 
not  be  required  under  section  33.11(e). 
As  under  section  33.9,  paragraph  33.11(e) 
places  a  limit  on  the  Department's 
obligation  to  ensure  effective 
communication.  Two  commenters 
objected  to  the  use  of  the  "burden" 
language  in  paragraph  (e).  The 
Department's  reasons  for  retaining  this 
language  have  been  set  forth  in  the 
discussion  under  section  33J(a)(2). 
above.  The  process  for  determining 
whether  a  proposed  action  would 
fundamentally  alter  the  nature  of  a 
program  or  cause  undue  financial  and 


administrative  burden  is  also  the  same 
as  that  described  in  section  33.9(a)(2). 

In  general,  the  Department  will  make 
clear  to  the  public:  (1)  The 
communications  services  it  offers  to 
afford  handicapped  persons  an  equal 
opportunity  to  participate  in  or  benefit 
from  its  programs  or  activities;  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication;  and  (3)  the 
Department's  preferences  regarding 
auxiliary  aids  if  it  can  demonstrate  that 
several  different  modes  are  effective.  In 
some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language. 
Then,  a  sign  language  interpreter  may  be 
appropriate.  For  vision  impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  The 
Department  will  also  have  to  ensure 
effective  communication  with  vision 
impaired  and  hearing  impaired  persons 
involved  in  hearings  conducted  by  the 
Department  by  providing  auxiliary  aids, 
as  appropriate,  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  Department  may  require  that  it  be 
given  reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  Department 
need  not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature  (section  33.11(a)(l)(ii).  For 
example,  the  Department  need  not 
provide  wheelchairs,  eye  glasses,  or 
hearing  aids  to  applicants  or 
participants  in  its  programs. 

One  commenter  suggested  that  section 
33.11(a)(l)(ii)  be  modified  to  state  that 
such  devices  are  not  required  for 
"noaprogram  material."  This  suggestion 
has  not  been  adopted.  In  our  opinion,  it 
is  less  clear  than  the  existing 
formulation  which  parallels  the 
requirements  of  the  Federal 
Government's  section  504  regulations  for 
federally  assisted  programs  by 
distinguishing  between  communications 
that  are  necessary  to  obtain  the  benefits 
of  Federal  programs  and  those  that  are 
of  a  purely  personal  nature.  For 
example,  a  federally  operated  library 
would  have  to  ensure  effective 
communication  between  its  librarian 
and  a  patron,  but  not  between  patrons. 

Section  33.12    Complaint  handling 
procedures. 

This  section  has  been  adopted 
essentially  as  proposed.  Section  33.12(c) 
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was  modified  in  response  to  comments 
that  this  section  failed  to  inform  the 
public  where  complaints  should  be  filed. 
In  general,  this  section  describes 
departmental  procedures  for  complaints 
alleging  handicap  discrimination. 
Complaints  other  than  those  alleging 
discrimination  in  employment  will  be 
processed  in  accordance  with 
paragraphs  (c)  through  (n).  As  set  forth 
in  section  33.7,  paragraph  (b)(1)  provides 
that  employment  complaints  will  be 
processed  according  to  procedures 
established  in  regulations  of  the  EEOC, 
29  CFR  Part  1613.  Paragraph  (b)(2) 
provides  that  complaints  based  upon 
program  inaccessibility  which  raise 
"undue  burdens"  or  "fundamental 
alteration  of  the  program"  modification 
issues  will  be  handled  in  accordance 
with  sections  33.9(b)  and  33.11(e),  as 
applicable. 

If  the  Department  determines  that  it 
does  not  have  jurisdiction  over  a 
complaint,  it  shall  promptly  notify  the 
complainant  and  attempt  referal  to  the 
appropriate  Government  entity  (section 
33.12(f)).  One  commenter  questioned  the 
propriety  of  this  posture  and  suggested 
that  the  Department  should  have  an 
absolute  obligation  to  refer  the 
complaint  to  the  appropriate  agency. 
The  Department  thinks  that  it  should  not 
act  as  a  guarantor  in  this  process;  and 
that  the  procedures  it  has  adopted  are 
sufficient. 

Paragraph  (h)  is  intended  to 
encourage  the  process  of  conciliation  by 
requiring  that  all  parties  be  given  the 
opportunity  to  resolve  the  complaint  on 
an  informal  basis  at  any  time  prior  to 
the  issuance  of  the  determination. 

Paragraph  (n)  requires  the  Department 
to  respond  to  requests  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB)  for 
information  on  the  status  of  complaints 
alleging  that  a  building  subject  to  the 
Architectural  Barriers  Act  or  section  502 
of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  792)  was  designed,  constructed, 
or  altered  in  a  manner  that  does  not 
provide  ready  access  and  use  to 
handicapped  persons.  One  commenter 
questioned  why  the  Department  would 
wait  for  a  request  from  the  ATBCB, 
rather  than  requiring  an  automatic 
notification  to  the  ATBCB  of  any 
complaint  involving  the  Architectural 
Barriers  Act  or  section  502.  In  1983,  the 
Department  and  the  ATBCB  signed  a 
Memorandum  of  Agreement  which 
stipulates  that  DOL  would,  among  other 
things,  ■  develop  a  system  of  tracking 
and  resolving  complaints  which  adheres 
to  the  standards  and  timetables  set  forth 
in  ATBCB  regulations."  The  provision 
adopts  the  procedure  outlined  in  the 


Agreement  between  the  Department  and 
ATBCB. 

Section  33.13    Intimidation  and 
retaliation  prohibited. 

No  comments  were  received  on  this 
section  and  it  is  adopted  as  proposed. 

Section  33.13  prohibits  the  discharge, 
intimidation,  retaliation,  threat,  coercion 
or  other  discrimination  against  a 
person(s)  who  has  exercised  a  privilege 
under  this  regulation. 

List  of  Subjects  in  29  CFR  Part  33 

Blind,  Civil  rights,  Deaf,  Disabled, 
Discrimination  against  handicapped, 
Equal  employment  opportunity,  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Signed  at  Washington,  DC,  this  2nd  day  of 
April.  1987. 
wniiatn  E.  Brock, 
Secretary  of  Labor. 

For  the  reasons  set  forth  in  the 
preamble.  Title  29,  Subtitle  A  of  the 
Code  of  Federal  Regulations,  is 
amended  by  adding  a  new  Part  33  as  set 
forth  below. 

PART  33— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  LABOR 

33.1  Purpose. 

33.2  Application. 
33J  DeFmitions. 
33/t  Self-evaluation. 
33^  Notice. 

33;6    General  prohibitions  against 
discrimination. 

33.7  Employment. 

33.8  Program  accessibility:  Discrimination 
prohibited. 

33.9  Program  accessibility:  Existing 
facilities. 

33.10  Program  accessibility:  New 
construction  and  alterations. 

33.11  Communications. 

33.12  Complaint  handling  procedures. 

33.13  Intimidation  and  retaliation 
prohibited. 

Authority:  29  U.S.C.  794. 

§33.1    Purpose. 

The  purpose  of  this  Part  is  to 
effectuate  Section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
Section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 


§33.2    Application. 

This  Part  applies  to  all  programs  or 
activities  conducted  by  the  Department 
of  Labor.  .       | 

§33.3    Definitions. 
For  purposes  of  this  Part,  the  term — 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Assistant  Secretary  for 
Administration  and  Management" 
(ASAM)  means  the  Assistant  Secretary 
for  Administration  and  Management  in 
the  Department  of  Labor. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Department  of  Labor.  For  example, 
auxiliary  aids  useful  for  persons  with 
impaired  vision  include  readers,  brailled 
materials,  audio  recordings,  and  other 
similar  services  and  devices.  Auxiliary 
aids  useful  for  persons  with  impaired 
hearing  include  telephone  handset 
amplifiers,  telephones  compatible  with 
hearing  aids,  telecommunications 
devices  for  deaf  persons  (TDD's). 
interpreters,  notetakers,  written 
materials,  and  other  similar  services  and 
devices.  Persons  with  manual 
impairments  may  need  other  specially 
adapted  equipment. 

"Complete  complaint"  means  a 
written  statement  that  contains  the       | 
complainant's  name  and  address  and 
describes  the  actions  in  sufficient  detail 
to  inform  the  Department  of  the  nature 
and  date  of  the  alleged  violation  of 
Section  504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

"Department"  means  the  Department 
of  Labor. 

"Director"  means  the  Director, 
Directorate  of  Civil  Rights  (DCR),  Office 
of  the  Assistant  Secretary  for 
Administration  and  Management,  U.S.  ; 
Department  of  Labor,  or  his  or  her 
designee. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped person"  means  any 
person  who  has  a  physical  or  mental 
impainnent  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
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regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 

(a)  "Physical  or  mental  impairment" 
includes — 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal:  special 
sense  organs:  respiratory,  including 
speech  organs:  cardiovascular, 
reproductive:  digestive:  genitourinary, 
hemic  and  lymphatic:  skin;  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(b)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(c)  "Has  a  record  of  such  an 
impairment"  means  that  the  individual 
has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  major  life  activities. 

(d)  "Is  regarded  as  having  an 
impairment"  means — 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Department  as  constituting  such 
a  limitation: 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  hmits 
major  life  activities  only  as  a  result  or 
the  attitudes  or  others  toward  such 
impairment:  or 

(3)  Has  none  of  the  impairments 
defined  in  paragraph  (a)  of  this 
definition  but  is  treated  by  the 
Department  as  having  such  an 
impairment. 

"Qualified  handicapped  person" 
means — 

(a)  With  respect  to  any  program  or 
activity  of  the  Department  under  which 
a  person  is  required  to  perform  services 
or  to  achieve  a  level  of  accomplishment, 
a  handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Department  can  demonstrate 


would  result  in  a  fundamental  alteration 
in  its  nature: 

(b)  With  respect  to  any  other 
Department  program  or  activity,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for 
participation  in.  or  receipt  of  benefits 
from,  that  program  or  activity,  and 

(c)  With  respect  to  employment,  as  set 
forth  in  29  CFR  1613.702(f).  a 
handicapped  person  who,  with  or 
without  reasonable  accommodation,  can 
perform  the  essential  functions  of  the 
position  in  question  without 
endangering  the  health  and  safety  of  the 
individual  or  others  and  who,  depending 
upon  the  type  of  appointing  authority 
being  used: 

(1)  Meets  the  experience  and/or 
education  requirements  (which  may 
include  passing  a  written  test)  of  the 
position  in  question,  or 

(2)  Meets  the  criteria  for  appointment 
under  one  of  the  special  appointing 
authorities  for  handicapped  persons. 

"Section  504"  means  Section  504  of 
the  Rehabilitation  Act  of  1973  (Pub.  L 
93-112.  87  Stat.  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat.  1617).  and  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities  Act  of  1978 
(Pub.  L  95-602,  92  Stat.  2955).  As  used  in 
this  Part,  Section  504  applies  only  to 
programs  or  activities  conducted  by 
Executive  agencies  and  not  to  programs 
or  activities  which  receive  Federal 
financial  assistance. 

§  33.4    Self-evaluation. 

(a)  The  Department  shall,  by  May  11. 
1988,  evaluate,  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  its 
current  policies  and  practices,  and  the 
effects  thereof,  that  do  not  or  may  not 
meet  the  requirements  of  this  Part,  and, 
to  the  extent  modification  of  any  such 
policies  and  practices  is  required,  the 
Department  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  Department  shall,  for  at  least 
three  years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection — 

(1)  A  list  of  the  interested  persons 
consulted: 

(2)  A  description  of  areas  examined 
and  any  problems  identified:  and 

(3)  A  description  of  any  modifications 
made. 

§33^    Notice. 

The  Department  shall  make  available 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 


persons  such  information  regarding  the 
provisions  of  this  Part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  Department, 
and  make  such  information  available  to 
them  in  such  manner  as  the  ASAM  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assured  them  by  Section  504  and  this 
regulation. 

§  33.6    General  prohibitions  against 
discrimination. 

(a)  No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Department. 

(b)(1)  The  Department,  in  providing 
any  aid,  benefit,  or  service,  may  not. 
directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
basis  of  handicap — 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service: 

(ii)  Deny  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid.  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  E^ovide  a  qualified  handicapped 
person  with  an  aid.  benefit,  or  service 
that  is  not  as  effective  in  affording  equal 
opportunity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others: 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
with  aids,  benefits,  or  services  that  are 
as  effective  as  those  provided  to  others; 

(v)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  as 
a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid,  benefit,  or  service. 

(2)  The  Department  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  Department  may  not,  directly 
or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
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of  ddministrdlion  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  Department  may  not.  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  conducted  by 
the  Department;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  provisions  of  paragraph  (b)(4) 
of  this  section  do  not  apply  to  sites  or 
locations  at  which  the  Department  owns 
or  leases  buildings  on  the  date  the 
regulations  in  this  Part  become  effective. 

(6)  The  Department,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(7)  The  Department  may  not 
administer  a  licensing  or  certification 
program  in  a  manner  that  subjects 
qualified  handicapped  persons  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  Department  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  This  Part  does 
not  apply  to  the  programs  or  activities  of 
non-departmental  entities  that  are 
licensed  or  certified  by  the  Department 
of  Labor. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
Order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
Order  to  a  different  class  of 
handicapped  persons  is  not  prohibited 
by  this  Part. 

(d)  The  Department  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

§  33.7    Employment 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  Department. 
The  definitions,  requirements  and 


procedures  of  Section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  in  29  CFR  Part  1613 
(subpart  G),  shall  apply  to  employment 
in  federally  conducted  programs  or 
activities. 

§  33.8    Program  accessibility: 
Discrimination  proiiibited. 

Except  as  otherwise  provided  in 
§§  33.9  and  33.10  of  this  Part,  no 
qualified  handicapped  person  shall, 
because  the  Department's  facilities  are 
inaccessible  to  or  unusable  by 
handicapped  persons,  be  denied  the 
benefits  of.  be  excluded  from 
participation  in.  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Department. 

§  33.9    Program  accessibility:  Existing 
facilities. 

(a)  General.  The  Department  shall 
operate  such  program  or  activity  so  that 
the  program  or  activity,  when  viewed  in 
its  entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Necessarily  require  the 
Department  to  make  each  of  its  existing 
facilities  accessible  to  and  usable  by 
handicapped  persons; 

(2)  Require  the  Department  to  take 
any  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nature  of  a  program  or  activity  or 
in  undue  financial  and  administrative 
burdens. 

(b)(1)  If  a  Department  official  believes 
that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  official  shall  prepare  a  report  for  the 
Secretary  of  Labor  which  objectively 
considers  and  evaluates  these  issues 
based  on  the  nature  of  the  program  and 
all  departmental  resources  available  for 
use  in  the  funding  and  operation  of  the 
conducted  program  or  activity.  In 
preparing  the  report,  the  Department 
official  shall  make  reasonable  efforts  to 
ensure  that  the  per8on(s)  requesting 
accommodation  in  the  particular 
program  or  activity  has  an  opportunity 
to  provide  any  relevant  information.  The 
report  shall  specifically  address  any 
such  information.  Upon  completion,  the 
r^ort  and  all  information  before  the 
program  official  shall  be  transmitted  to 
the  Secretary  for  a  decision  to  be  made 
in  accordance  with  paragraph  (b)(2)  of 
this  section. 

(2)  The  Secretary  shall  decide,  after 
considering  the  material  submitted  by 
the  program  official  and  all 
departmental  resources  available  for 
use  in  the  funding  and  operation  of  the 


conducted  program  or  activity,  whether 
the  proposed  action  would 
fundamentally  alter  the  program  or 
result  in  undue  financial  and 
administrative  burdens.  A  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion 
and  shall  be  transmitted  to  the  person(s) 
requesting  accommodation.  This  , 
decision  represents  the  final 
administrative  action  of  the  Department. 
(3)  The  Department  has  the  burden  of 
proving  that  compliance  with  paragraph 
(a)  of  this  section  would  result  in  such 
alteration  or  undue  burdens. 

(c)  If  an  action  would  result  in  such  an 
alteration  or  such  burdens,  the 
Department  shall  take  any  other  action 
that  would  not  result  in  such  an 
alteration  or  such  a  burden  but  would 
nevertheless  ensure  that  qualified 
handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(d)  Methods.  The  Department  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  Department 
is  not  required  to  make  structural 
changes  in  existing  facilities  where 
other  methods  are  effective  in  achieving 
compliance  with  this  section. 
Alterations  to  existing  buildings  shall  be 
made  in  accordance  with  the  provisions 
of  §  33.10  of  this  Part.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the 
Department  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  qualified  handicapped 
persons  in  the  most  integrated  setting 
appropriate. 

(e)  Time  period  for  compliance.  The 
Department  shall  comply  with  the 
obligations  established  under  this 
section  within  sixty  days  of  the  effective 
date  of  this  Part  except  that  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
within  three  years  of  the  effective  date 
of  this  Part,  but  in  any  event  as 
expeditiously  as  possible. 

(f)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
acces»bility.  the  Department  shall      I 
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develop,  within  six  months  of  the 
effective  date  of  this  Part,  a  transition 
plan  setting  forth  the  steps  necessary  to 
complete  such  changes.  The  plan  shall 
be  developed  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  and  organizations 
representing  handicapped  persons.  A 
copy  of  the  transition  plan  shall  be 
made  available  for  public  inspection. 
The  plan  shall,  at  a  minimum — 

(1)  Identify  physical  obstacles  in  the 
Department's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period; 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 

§  33.10    Program  accessibility:  New 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  after  the 
effective  date  of  this  Part  by,  on  behalf 
of,  or  for  the  use  of  the  Department  shall 
be  designed,  constructed,  or  altered  so 
as  to  be  readily  accessible  to  and  usable 
by  handicapped  persons  in  accordance 
with  the  requirements  of  the  Uniform 
Federal  Accessibility  Standards  adopted 
by  the  General  Services  Administration 
at  41  CFR  Part  101-19.600  to  101-19.607 
(1984). 

§33.11    Communications. 

(a)  The  Department  shall  take 
appropriate  steps  to  ensure  effective 
communication  with  applicants, 
participants,  personnel  of  other  Federal 
entities,  and  members  of  the  public. 

(1)  The  Department  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
Department. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the 
Department  shall  give  primary 
consideration  to  the  requests  of  the 
handicapped  person. 

(ii)  The  Department  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 


(2)  Where  the  Department 
communicates  with  applicants  and 
beneficiaries  by  telephone, 
telecommunications  devices  for  deaf 
persons  (TDDs),  or  equally  effective 
telecommunications  systems  shall  be 
used. 

(b)  The  Department  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Department  shall  provide 
signage  at  a  primary  entrance  to  each  of 
its  accessible  facilities,  directing  users 
to  a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  The  Department  shall  take 
appropriate  steps  to  provide 
handicapped  persons  with  information 
regarding  their  section  504  rights  under 
the  Department's  programs  or  activities. 
If  the  Department  uses  recruitment 
materials,  informational  publications,  or 
other  materials  which  it  distributes  or 
makes  available  to  participants, 
beneficiaries,  referral  sources, 
applicants,  employees,  or  the  public,  it 
shall  include  in  those  materials  or 
publications  a  statement  of  the  policy 
described  in  §  33.6  of  this  Part  and 
information  as  to  complaint  procedures. 
The  requirements  of  this  paragraph  may 
be  met  either  by  including  applicable 
inserts  in  existing  materials  and 
publications  or  by  revising  and 
reprinting  such  materials,  as 
appropriate. 

(e)  This  section  does  not  require  the 
Department  to  take  any  action  that  it 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens. 

(1]  If  a  Department  official  believes 
that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  official  shall  prepare  a  report  for  the 
Secretary  of  Labor  which  objectively 
considers  and  evaluates  these  issues 
based  on  the  nature  of  the  program  and 
all  departmental  resources  available  or 
use  in  the  funding  and  operation  of  the 
conducted  program  or  activity.  In 
preparing  the  report,  the  Department 
official  shall  make  reasonable  efforts  to 
ensure  that  the  person(s)  requesting 
accommodation  in  the  particular 
program  or  activity  has  an  opportunity 
to  provide  any  relevant  information.  The 
report  shall  specifically  address  any 
such  information.  Upon  completion,  the 


report  and  all  information  before  the 
program  official  shall  be  transmitted  to 
the  Secretary  for  a  decision  to  be  made 
in  accordance  with  paragraph  (e)(2)  of 
this  section. 

(2)  The  Secretary  shall  decide,  after 
considering  the  material  submitted  by 
the  program  official  and  all 
departmental  resources  available  for 
use  in  the  funding  and  operation  of  the 
conducted  program  or  activity,  whether 
the  proposed  action  would 
fundamentally  alter  the  program  or 
result  in  undue  financial  and 
administrative  burdens.  A  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion 
and  shall  be  transmitted  to  the  person(s) 
requesting  accommodation.  This 
decision  represents  the  final 
administrative  action  of  the  Department. 

(3)  The  Department  has  the  burden  of 
proving  that  compliance  with 
paragraphs  (a)  through  (d)  of  this 
section,  as  applicable,  would  result  in 
such  alteration  or  undue  burdens. 

(f)  If  an  action  required  to  comply 
with  this  section  would  result  in  such  an 
alteration  or  such  burdens,  the 
Department  shall  take  any  other  action 
that  would  not  result  in  such  an 
alteration  or  such  a  burden  but  would 
nevertheless  ensure  that,  to  the 
maximum  extent  possible,  handicapped 
persons  receive  the  benefits  and 
services  of  the  program  or  activity. 

§33.12    Complaint  handling  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  DOL 

(b)(1)  Complaints  alleging  violations 
of  Section  504  with  respect  to 
employment  shall  be  processed 
according  to  the  procedures  established 
in  29  CFR  Part  1613  pursuant  to  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791). 

(2)  Complaints  based  upon  program 
inaccessibility  in  violation  of  section  504 
will  be  governed  by  the  procedures  at 
§§  33.9(b)  and  33.11(e)  of  this  Part,  as 
applicable. 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Director,  Directorate  of 
Civil  Rights  (DCR).  Complaints  may  be 
delivered  or  mailed  to  the  Director, 
Directorate  of  Civil  Rights,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-4123, 
Washington,  DC  20210. 

(d)  All  complaints  must  be  filed  within 
180  days  of  the  alleged  act  of 
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discrimination.  The  Director  may  extend 
this  time  period  for  good  cause. 

(e)  Where  a  complaint  contains 
insufficient  information,  the  Director 
shall  seek  the  needed  information  from 
the  complainant.  If  the  complainant  is 
unavailable  after  reasonable  means 
have  been  utilized  to  locate  him  or  her, 
or  the  information  is  not  furnished 
within  30  days  of  the  date  of  such 
request,  the  complaint  may  be  dismissed 
upon  notice  sent  to  the  complainant's 
last  known  address. 

(0  If  the  Director  receives  a  complaint 
over  which  the  Department  does  not 
have  jurisdiction,  he  or  she  shall 
promptly  notify  the  complainant  and 
shall  make  reasonable  efforts  to  refer 
the  complaint  to  the  appropriate 
government  entity. 

(g)  The  Director  shall  accept  and 
investigate  all  complete  complaints 
which  are  timely  filed,  are  within  the 
Department's  jurisdiction,  and  state  an 
allegation(s)  which,  if  true,  would 
violate  section  504  or  its  implementing 
regulations. 

(1)  Where  the  Director  datermines 
that  the  complaint  will  be  investigated, 
he  or  she  will  notify  the  complainant(s) 
and  the  appropriate  Department 
officiai(8). 

(2)  Such  notification  will  advise  the 
parties  that  a  determination  on  the 
merits  of  the  complaint  will  be  issued 
within  180  days  of  the  date  of 
notification  unless  the  matter  is  resolved 
informally  prior  to  that  time. 

(3)  If,  during  the  course  of  the 
investigation,  the  Department  ofTicial 
states  that  he  or  she  believes  that 
resolution  of  the  complaint  would 
require  a  fundamental  alteration  of  the 
program  or  undue  financial  and 
administrative  burdens,  the  complaint 
will  proceed  in  accordance  with 


§§  33.9(b)  and  33.11(e)  of  this  Part,  as 
applicable. 

(h)  At  any  time  prior  to  the  issuance 
of  the  determination  the  parties  to  the 
complaint  may  resolve  the  complaint  on 
an  informal  basis.  For  this  purpose,  the 
Director  shall  furnish,  to  the  extent 
permitted  by  law,  a  copy  of  the 
investigative  file  to  the  complainant  and 
the  appropriate  Department  ofiicial.  If 
the  complaint  is  resolved,  the  terms  of 
the  agreement  shall  be  reduced  to 
writing  and  entered  as  part  of  the 
official  file  by  the  Deputy  Assistant 
Secfetary  for  Administration  and 
Management  (Deputy  ASAM). 

(ij  If  informal  resolution  is  not 
achieved,  the  Deputy  ASAM  shall  issue 
a  datermination  on  Ae  merits  which 
notifies  the  parties  to  the  complaint  of 
the  results  of  the  investigation  and 
includes — 

(1)  The  findings  of  fact  and 
conclusions  of  law; 

(2(1  A  remedy  and/or  corrective  action, 
as  appropriate,  for  each  violation  found; 
and 

(3)  A  notice  of  the  right  to  appeal  to 
the  Assistant  Secretary  for 
Administration  and  Management 
(ASAM). 

(jj(l)  An  appeal  of  the  Deputy 
ASAM's  determination  may  be  filed 
with  the  ASAM  by  any  party  to  the 
complaint.  Such  appeal  must  be  filed 
within  30  days  of  receipt  of  the 
detarmination.  The  ASAM  may  extend 
thiS'time  for  good  cause. 

(2)  Timely  appeals  shall  be  accepted 
and  processed  by  the  ASAM.  The 
ASAM's  determination  shall  be  based 
upon  the  written  record  which  may 
include,  but  is  not  limited  to,  the 
detarmination  made  by  the  Deputy 
ASAM,  the  investigative  file,  and  any 
other  materials  submitted  by  the  parties 
pursuant  to  a  request  from  the  ASAM. 


(k)  The  ASAM  shall  notify  all  parties 
of  his  or  her  determination  on  the  appeal 
within  99  days  of  the  receipt  of  the 
appeal.  The  ASAM's  determination 
represerrts  the  final  administrative 
decision  by  the  Department. 

(l)The  time  limits  cited  in  paragraphs 
(g)(2)  and  (k)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(m)  The  Department  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated. 

(n)  The  Director  shall  respond  to 
requests  by  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  few  information  on  the  status  of 
any  complaint  alleging  that  buildings 
that  are  subject  to  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157),  or  section  502  of  the 
Rehabiliiation  Act  of  1973.  as  anwnded 
(29  U.S.C.  792).  are  not  readily 
accessible  and  usable  to  handicap^d 
persons. 

§  33.13    Intimidation  and  retaliation 
prohibited. 

No  person  may  discharge,  intimidate, 
retaliate,  threaten,  coerce  or  otherwise 
discriminate  against  any  person  because 
such  person  has  filed  a  complaint, 
furnished  information,  assisted  or 
participated  in  any  manner  in  an 
investigation,  review,  hearing  or  any 
other  activity  related  to  the 
administration  of,  or  exercise  of 
authority  under,  or  privilege  secured  by 
Section  504  and  the  regulations  in  this 
Part.       I 
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Federal  Register 

Vol   52,  No.  69 
Friday,  April  10,  1987 

Title  3— 

The  President 


Presidential  Documents 


Proclamation  5626  of  April  8,  1987 

National  Former  POW  Recognition  Day,  1987 


[FR  Doc.  87-8239 
Filed  4-9-87;  11:10  am] 
Billing  code  3195-(n-M 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

More  than  80,000  Americans  living  today  are  former  prisoners  of  war.  Many  of 
these  courageous  men  and  women  were  subjected  for  months  and  years  to 
brutal  and  inhumane  treatment  by  their  captors,  in  violation  of  international 
codes  and  customs  for  the  treatment  of  prisoners  of  war.  Many  prisoners  died 
or  were  disabled;  all  suffered  prolonged  and  extraordinary  hardships.  The 
members  of  their  families  also  endured  torment,  the  agony  of  prolonged 
separation  or  of  having  no  word  of  their  loved  ones. 

The  great  courage  and  sacrifices  of  American  prisoners  of  war  and  their 
families  will  live  in  the  memory  of  our  countrymen  forever.  These  patriots— 
who  served  and  suffered  and  prevailed  for  love  of  our  country— deserve  every 
tribute  from  a  Nation  proud  and  solemnly  grateful  for  their  faith  and  their 
valor. 

The  Congress,  by  Senate  Joint  Resolution  47,  has  designated  April  9,  1987,  as 
"National  Former  POW  Recognition  Day"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  April  9, 1987,  National  Former  POW  Recognition 
Day.  and  I  urge  all  Americans  to  acknowledge  the  special  debt  we  owe  to  our 
fellow  citizens  who  underwent  a  great  ordeal  in  the  service  of  our  country, 
and  to  their  families.  I  also  call  upon  government  officials  and  private 
organizations  to  observe  this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  8th  day  of  April,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  eleventh. 


a 
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Presidential  Documents 


Proclamation  5627  of  April  8,  1987 

Small  Business  Week,  1987 


|FR  Doc.  87-8240 
Filed  4-&-87:  11:11  am) 
Billing  code  3ig5-01-M 

( 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

An  essential  part  of  our  heritage  as  Americans  is  our  free  enterprise  system. 
America's  millions  of  small  business  men  and  women  exemplify  the  freedoms 
we  all  have— the  freedoms  to  produce  and  create  wealth  as  we  choose,  to 
earn  and  save  and  invest,  to  make  opportunities  for  ourselves  and  others.  Our 
rights  to  life,  liberty,  and  the  pursuit  of  happiness  include  and  presuppose 
these  rights,  and  our  system  of  limited  constitutional  government  enshrines 
them  and  protects  them  equally  for  all.  We  should  be  extremely  grateful  to  all 
entrepreneurs  for  reminding  us  in  their  daily  lives  of  the  blessings  and 
importance  of  economic  freedom. 

We  can  also  be  grateful  for  small  business  men  and  women's  tremendous 
contributions  to  our  economy,  our  competitiveness,  and  our  entire  way  of  life. 
They  create  wealth.  They  develop  new  products  and  services,  enhance  exist- 
ing ones,  offer  jobs  and  opportunities  to  millions  of  other  Americans,  and  help 
fuel  our  economic  expansion  for  the  benefit  of  all.  Their  innovation,  initiative, 
and  example  prompt  hundreds  of  thousands  of  Americans,  including  young 
people,  to  join  their  ranks  and  start  their  own  small  businesses  each  year.  In 
just  this  way,  through  the  years,  have  America's  communities  been  born,  our 
people  employed,  our  towns  and  cities  grown. 

The  creativity,  confidence,  and  skills  of  small  business  men  and  women  help 
ensure  that  America  will  continue  to  grow  and  prosper  in  freedom  and 
opportunity.  That  is  a  source  of  great  pride  to  every  American. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  proclaim  the  week  of  May  10  through 
May  16,  1987,  as  Small  Business  Week,  and  I  urge  all  Americans  to  join  with 
me  in  saluting  our  small  business  men  and  women  by  observing  that  week 
with  appropriate  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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published  under  50  titles  pursuant  to  44 
use.   1510. 

The  CkxJe  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Regulation  655] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


summary:  Regulation  655  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  April  10, 1987,  through 
April  16, 1987.  Such  action  is  needed  to 
balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
period,  due  to  the  marketing  situation 
confronting  the  orange  industry. 
date:  Regulation  655  (§  907.955)  is 
effective  for  the  period  April  10, 1987, 
through  April  16, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Adrninistration  Branch, 
F&V,  AMS,  USDA,  Washington,  DC 
20250,  telephone:  202-447-5697. 
SUPPI^MENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

I*ursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  is  issued  under  Order  No. 
907,  as  amended  (7  CFR  Part  907), 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601 
through  674).  This  action  is  based  upon 
the  recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-87  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  April  7, 1987.  in  Visalia.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  by  a  10  to  1  vote  a 
quantity  of  navel  oranges  deemed 
advisable  to  be  handled  during  the 
specified  week.  The  committee  reports 
that  the  market  for  navel  oranges  is 
steady. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act.  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Agricultural  Marketing  Service. 
Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (navel). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 
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PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.955  Navel  Orange 
Regulation  655  is  added  to  read  as 
follows: 

§  907.955    Navel  Orange  Regulation  655. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  April  10, 1987. 
through  April  16, 1987,  are  established 
as  follows: 

(a)  District  1: 1,750.000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 
Dated:  April  8. 1987. 

Eric  M.  Forman, 

Acting  Director.  Fruit  and  Vegetable  Division. 

Agricultural  Marketing  Service. 

|FR  Doc.  87-8202  Filed  4-9-87;  8:45  am) 

BILUNG  CODC  M10-02-M 


7  CFR  Part  910 
[Lemon  Regulation  556] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  Regulation  556  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
325,000  cartons  during  the  period  April 
12-18, 1987.  Such  action  is  needed  to 
balance  the  supply  of  fresh  lemons  with 
market  demand  for  the  period  specified, 
due  to  the  marketing  situation 
confronting  the  lemon  industry. 
dates:  Regulation  556  (§  910.856)  is 
effective  for  the  period  April  12-18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Washington  DC 
20250,  telephone  (202)  44''-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
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been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marlceting  Service  has  determined  that 
this  section  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601 
through  674).  This  action  is  based  upon 
the  recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  April  7, 1987, 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended  by  a  10  to  1  vote  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market  is 
very  slow. 

It  is  further  found  that  it  is 
impracticable  and  contrarj'  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 


List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  and  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  SIO  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Bection  910.856  is  added  to  read  as 
foUoiws: 

§  910.856    Lemon  Regulation  556. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  April  12 
through  April  18, 1987,  is  established  at 
325,000  cartons. 

Dated:  April  8, 1987. 
Eric  M.  Fonnan. 

Acting  Director.  Fruit  and  Vegetable  Division, 

Agriculture  Marketing  Service. 

(PR  Doc.  87-8201  Filed  4-9-87;  8:45  am) 

BILLMKi  COOE  3410-02-M 

7  CFR  Parts  925  and  927 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

AGBNCY:  Agricultural  Marketing  Service, 

USDA. 

ACWOW:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
925  for  the  1986-87  fiscal  period. 
Marketing  Order  927  expenses  are 
increased  for  the  1988-87  fiscal  period. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFffiCTlVE  DATES:  December  1. 1988- 
November  30, 1987  (§  925.206);  July  1. 
igae-June  30, 1987  (§  927.226). 
FOR  FURTHER  INFORMATION  CONTACT. 
lames  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA,  Washington,  DC 
20250,  telephone  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order   - 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the; 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (the  Act,  7  U.S.C. 
601  through  674),  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  an  estimated  22  handlers  of 
California  desert  grapes  and  96  handlers 
of  Califomia-Oregon-Washington  winter 
pears  who  will  be  subject  to  regulation     ; 
under  these  marketing  orders  during  the  ; 
course  of  the  respective  season  for  each 
specified  commodity.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  armual  gross 
revenues  for  the  last  three  years  of  less 
than  $100,000.  and  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  are  believed  to 
be  classified  as  small  entities. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA,  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  on 
small  entities.  Each  marketing  order 
requires  that  the  assessment  rate  for  a 
particular  fiscal  period  shall  apply  to  all 
assessable  commodities  handled  from 
the  beginning  of  each  period.  An  annual 
budget  of  expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Etepartment  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  This  is  appropriate 
because  they  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budgets  are  formulated  and  discussed  in 
public  meetings,  thus  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  a  derived  figure.  It  is 
merely  applying  a  rate  per  unit  of  the 
commodity  (e.g.  per  pound,  ton,  box, 
carton,  etc.),  to  the  estimated  production 
in  order  to  produce  income  sufficient  to 
pay  the  committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
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starts  and  expenses  are  incurred  on  a 
continuous  basis,  therefore  budget  and 
assessment  rate  approval  must  be 
expedited  in  order  that  the  committees 
will  have  funds  to  pay  their  expenses. 
While  this  action  may  impose  some 
additional  costs  on  handlers,  including 
small  entities,  the  costs  are  in  the  form 
of  uniform  assessments  on  all  handlers 
which  do  not  impose  a  significant 
economic  impact  on  the  small  entities 
involved. 

Based  on  the  foregoing,  the  Secretary 
finds  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and  to 
engage  in  public  rulemaking  procedure 
with  respect  to  this  action  and  that  good 

I      cause  exists  for  not  postponing  the 

effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 

j      (5  U.S.C.  553).  It  is  found  that  the 
specified  expenses  and  assessment 
rates  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects 

7  CFR  Part  925 

Marketing  agreements  and  orders. 
Grapes  (California]. 

7  CFR  Part  927 

Marketing  agreements  and  orders. 
Pears  (Oregon.  Washington.  California). 

1.  The  authority  citation  for  7  CFR 
Parts  925  and  927  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  4«  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  New  §  925.206  is  added  to  read  as 
follows  (the  following  sections  prescribe 
the  annual  expenses  and  assessment 
rates  and  will  not  be  published  in  the 
Code  of  Federal  Regulations): 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

§  925.206    Expenses  and  assessment  rate. 

Expenses  of  $43,300  by  the  California 
Desert  Grape  Administrative  Committee 
are  authorized,  and  an  assessment  rate 
of  $0,003  per  22-pound  container  of 
grapes  is  established  for  the  fiscal 
period  ending  November  30, 1987. 

PART  927— BEURRE  D'ANJOU, 
BEURRE  BOSC,  WINTER  NELIS,  AND 
DOYENNE  DU  COMICE,  VARIETIES  OF 
PEARS  GROWN  IN  OREGON, 
WASHINGTON,  AND  CALIFORNIA 

§927.226    [Amended] 

3.  Section  927.226  is  amended  by 
changing  "$2,149,613"  to  "$2,649,613." 


Dated:  April  6, 1987. 
William ).  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division,  Agricultural  Marketing 
Service. 

[FR  Doc.  87-7937  Filed  4-«-87;  8:45  am] 

BILLING  COOE  341(M»-M 


Commodity  Credit  Corporation 
7  CFR  Part  1434 

Honey  Price  Support  Regulations 
Governing  1986-1990  Crops 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Honey  Price  Support  Regulations  to 
provide:  (1)  That  the  Secretary  of 
Agriculture  shall  make  price  support 
available  to  producers  through  loans, 
purchases  or  other  operations,  as 
determined  and  announced  annually  by 
the  Secretary,  (2)  that  the  honey 
container  requirements  may  be  waived 
by  Commodity  Credit  Corporation 
(CCC)  when  producers  agree  to  redeem, 
under  the  lower  repayment  option 
provision  and  within  a  period  of  time 
determined  by  CCC,  honey  pledged  as 
collateral  for  price  support  loans,  and  (3) 
for  certain  miscellaneous  amendments. 
DATES:  Effective  Dates:  April  9. 1987. 
Comments  must  be  received  on  or 
before  May  11, 1987.  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Send  comments  on  the  interim 
rule  to  Director.  Cotton,  Grain  and  Rice 
Price  Support  Division,  ASCS-USDA, 
P.O.  Box  2415,  Washington,  DC  20013. 
All  written  submissions  made  pursuant 
to  this  rule  will  be  made  available  for 
public  inspection  in  Room  3627— South 
Building,  USDA,  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Ballard,  Cotton.  Grain  and  Rice 
Price  Support  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
U.S.  Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC  20013.  Phone: 
(202)  447-4704. 

SUPPLEMENTARY  INFORMATION: 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1434)  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35.  and  have  been 
assigned  0MB  clearance  numbers  056O- 
0040  and  0560-0087. 

This  interim  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 
(USDA)  procedures  established  in 


accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major."  It  has  been 
determined  that  provisions  of  this 
interim  rule  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
interim  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

It  has  been  determined  that  this  action 
is  not  expected  to  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  In  addition,  it  has  been 
determined  that  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
interim  rule  applies  are:  Title — 
Commodity  Loans  and  Purchases; 
Number  10.051,  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

A.  Loans,  Purchases,  or  Other 
Operations 

Section  201  of  the  Agricultural  Act  of 
1949,  as  amended  (the  "1949  Act"),  was 
amended  by  section  1041  of  the  Food 
Security  Act  of  1985  (the  "1985  Act")  to 
provide  that  "[fjor  each  of  the  1986 
through  1990  crops  of  honey,  the  price  of 
honey  shall  be  supported  through  loans, 
purchases,  or  other  operations"  and 
specified:  (1)  The  loan  and  purchase 
levels  for  honey  for  the  1986  and  1987 
crop  years  and  (2)  the  formula  lor 
determining  the  loan  and  purchase 
levels  for  1988  through  1990  crops  of 
honey. 
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Section  201  of  the  1949  Act  was  also 
amended  by  section  1041  of  the  1985  Act 
to  provide  that  for  the  1986  through  1990 
crops  of  honey,  the  Secretary  may 
permit  producers  to  repay  their  price 
support  loans  at  the  lesser  of  the  loan 
level  or  a  level  determined  by  the 
Secretary  that  will:  (i)  Minimize  the 
number  of  loan  forfeitures;  (ii)  not  result 
in  excessive  total  stocks  of  honey;  (iii) 
reduce  the  costs  incurred  by  the  Federal 
Government  in  storing  honey;  and  (iv] 
maintain  the  competitiveness  of  honey 
in  domestic  and  export  markets. 

The  Honey  Price  Support  Regulations 
governing  198&-199G  crops  of  honey  (the 
"regulations")  were  amended  (interim 
rule  published  July  17, 1986,  51  FR  2585) 
to  permit  honey  producers  to  repay  their 
price  support  loans  at  a  level  lower  than 
the  loan  level.  The  lower  level  was  to  be 
determined  and  publicly  announced  by 
the  Secretary,  or  a  designee  on  a  weekly 
basis. 

Currently,  the  regulations  provide  at  7 
CFR  1434.1  that  "[plrice  support  will  be 
made  available  through  loans  on  and 
purchases  of  eligible  honey."  It  has  been 
determined  that  the  regulations  should 
be  amended  to  provide  for  an  annual 
determination  and  announcement  by  the 
Secretary  as  to  whether  price  support 
would  be  made  available  to  producers 
through  loans,  purchases  or  other 
operations. 

The  method  by  which  price  support  is 
made  available  becomes  more  important 
in  view  of  the  authority  now  provided 
the  Secretary  to  permit  producers  to 
repay  their  loans  at  a  level  lower  than 
the  support  level  which  will:  (1) 
Minimize  the  number  of  loan  forfeitures; 
(2)  not  result  in  excessive  stocks  of 
honey;  (3)  reduce  the  costs  incurred  by 
the  Federal  Government  in  storing 
honey;  and  [4)  maintain  the 
competitiveness  of  honey  in  domestic 
and  export  markets. 

An  annual  determination  of  the 
method  by  which  price  support  would 
be  made  available  to  producers  will 
permit  the  Secretary  to  best  maintain 
the  competitive  relationship  of  honey  in 
domestic  and  export  markets  after 
taking  into  consideration  the  cost  of 
producing  honey,  supply  and  demand 
conditions,  and  world  prices  of  honey. 

B.  Eligible  Container  Requirements 

Currently,  the  regulations  at  7  CFR 
1434.7(c)  provide  specific  requirements 
for  containers  in  which  honey  must  be 
packed  in  order  to  be  eligible  for  price 
support.  Since  honey  that  is  offered  for 
price  support  loans  or  purchases  may 
have  to  be  stored  by  the  producer  or 
CCC  for  periods  longer  than  is 
customary  in  commercial  transactions, 
the  container  requirements  protect  CCC 


and  the  producer  from  problems  which 
may  arise  due  to  long  storage.  In 
addition,  the  container  requirements 
provide  cost  effective  storage  and 
handling,  and  honey  in  uniform  size 
storage  containers  can  be  more 
efficiently  disposed  of  by  CCC. 

Under  the  lower  repayment  option,  a 
producer  may  redeem  his  honey  in  a 
short  period  of  time  after  obtaining  a 
price  support  loan.  In  such  case,  honey 
contedners  suitable  for  long  term  storage 
and  of  a  uniform  size  are  not  necessary. 
This  kiterim  rule  permits  producers,  who 
agree  to  redeem  honey  pledged  as 
collateral,  to  utilize  the  type  of 
containers  suitable  for  their  own 
purposes  rather  than  use  the  type  of 
containers  required  by  the  regulations. 

Accordingly,  the  container 
requirements  in  the  regulations  (7  CFR 
1434.7(c))  are  amended  to  provide  that 
CCC  may  waive  the  container 
requirements  if  a  producer  agrees  to 
redeem,  pursuant  to  the  lower  loan 
ronaympnt  option  provision  and  within  a 
period  of  time  determined  by  CCC 
honey  pledged  as  collateral  for  a  price 
support  loan. 

C.  Miscellaneous  Changes 

1.  Limitation  of  Waiver  Authority 

It  has  been  determined  that  i  1434.2(c) 
which  provides  that  the  authority 
provided  in  the  regulations  to  administer 
the  honey  price  support  program  does 
not  include  authority  to  modify  or  waive 
any  provisions  of  the  regulations  should 
be  deleted.  It  is  believed  that  this 
provision  is  not  necessary  because  it 
merely  recites  the  established  law  that 
provisions  of  the  regulation  cannot  be 
waived  except  where  specifically 
provided  in  the  regulation.  Its  inclusion 
in  the  regulation  may  cause  some 
confusion  when  specific  waiver 
provisions  are  included  in  the 
regulations  such  as  the  amendment  set 
forth  above. 


2.  Definition  of  Term 

It  has  been  determined  that  the 
definition  of  the  term  "the  regulations  in 
this  subpart"  in  §  1434.34(f)  should  be 
deleted.  The  term  is  defined  as  the 
regulations  contained  in  this  subpart 
together  with  amendment  thereto  and 
notices  published  in  the  Federal 
Re^ster.  It  is  believed  that  this 
provision  is  not  necessary  because  it 
merely  recites  the  established  law  that 
subsequent  amendments  and  notices 
published  in  the  Federal  Register 
constitute  part  of  the  appHcable  program 
requirements. 


Need  for  Immediate  Action 

Since  it  is  necessary  to  implement  the 
1987  honey  price  support  program  i 

shortly  and  since  this  interim  rule 
amends  the  regulation  to  provide  that; 
(1)  The  Secretary  shall  determine  and 
announce  annually  whether  price 
support  would  be  made  available 
through  loans,  purchases,  or  other 
operations  and  that  (2)  CCC  may  waive 
the  honey  container  requirements  for 
producers  who  agree  to  redeem  their 
honey  pursuant  to  the  lower  repayment 
option  provision  and  within  a  period  of 
time  detennined  by  CCC.  it  has  been 
determined  that  it  is  impractical  and 
contrary  to  the  public  interest  for  CCC 
to  comply  with  any  frnther  rulemaking 
requirements  with  respect  to  this  interim 
rule.  Therefore,  this  interim  rule  shall 
become  effective  upon  the  date  of  filing 
with  the  Director.  Office  of  the  Federal 
Register.  However,  comments  with 
respect  to  this  interim  rule  are  requested 
and  should  be  submitted  on  or  before 
May  11. 1987,  in  order  to  be  assured  of 
consideration.  This  interim  rule  will  be 
reviewed  and  a  final  rule  will  be 
published  in  the  Federal  Register  as 
soon  as  possible  after  the  comment 
period,    j 

List  of  Sidijects  in  7  CFR  Part  1434 

Honey.  Loan  programs — agriculture. 
Price  support  programs,  Warehouse. 

PART  1434— HONEY 

Accordingly,  the  regulations  at  7  CFR 
Part  1434  are  amended  to  read  as 
follows: 

1.  The  authority  citation  for  7  CFR        ? 
Part  1434  continues  to  read  as  follows: 

Authority:  Sec.  4,  62  Stat.  1070,  as  amended 
(15  U.S.C.  714b);  sec.  5,  62  Stat.  1072  (15 
U.S.C.  714c);  sees.  201.  401.  63  Stat.  1052. 1054, 
as  amended  (7  U.S.C.  1446, 1421). 

2.  Section  1434.1  is  amended  by 
removing  the  second  sentence  and 
adding  in  lieu  thereof  the  following  two 
sentences: 

§  1434.1    General  statement 

*  *  *  Price  support  on  eligible  honey  will 
be  made  available  through  loans, 
purchases,  or  other  operations  as 
determined  and  announced  annually  by 
the  Secretary.  Only  the  provisions  of 
this  regulation  governing  the  type  of 
price  support  operation  annoimced  by 
the  Secretary  for  a  crop  year  shall  be 
applicable.  *  *  * 

§1434.2    lAmendMll 

3.  Section  1434.2  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively. 
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§1434v7    EHgtbte  honey. 

4.  Section  1434.7  is  amended  by 
adding  after  the  second  sentence  of 
paragraph  (c)  introdnctory  text  the 
following  sentence. 

•        •        •        *        * 

(c)  *  *  • 

However,  the  container  requirements 
provided  in  this  paragraph  (c)  may  be 
waived  by  CCC  if  a  producer  agrees  to 
redeem,  pursuant  to  the  lower  loan 
repayment  provisions  contained  in 
$  1434.25(d}  and  within  a  time  period 
specified  by  CCC,  honey  pledged  by  the 
producer  for  a  price  support  loan. 

§1434.34    lAmendcdl 

5.  Section  1434.34  is  amended  by 
removing  paragraph  (f)  and 
redesignating  paragraphs  (g)  and  (h)  as 
paragraphs  (f)  and  (g).  respectively. 

Signed  at  Washington,  DC  on  April  3. 1987. 
Vem  Neppl. 

Acting  Executive  Vice  President,  Commodity 
Credit  Coiporation. 

|FR  Doc.  87-^940  Filed  4-9-87;  8:45  am) 

BtLUHG  CODE  341(H>S-M 


7  CFR  Part  1434 

Honey  Price  Support  Regulations 
Governing  1986-1990  Crops 

agency:  Commodity  Credit  Corporation. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  adopts  without 
change,  the  interim  rule  published  in  the 
Federal  Register  on  July  17, 1986  (51  PR 
25851).  The  interim  rule  amended  the 
regulations  at  7  CFR  Part  1434  to 
implement  the  amendment  to  section 
201(b)  of  the  Agricultural  Act  of  1949 
("1949  Act")  (7  U.S.C.  1446(b))  made  by 
section  1041  of  the  Food  Security  Act  of 
1985  for  the  1986-1990  crops  of  honey. 
The  amended  provisions  principally 
relate  to  the  Secretary  of  Agriculture's 
authority  to  permit  honey  producers  to 
repay  their  price  support  loans  at  a  level 
lower  than  the  price  support  level.  The 
interim  rule  also  (a)  defined  adulterated 
honey  and  made  producers  who 
knowingly  pledge  adulterated  or 
imported  honey  ineligible  for  price 
support  benefits  for  3  years,  (b) 
established  the  loan  period  at  nine 
months,  and  (c)  made  a  minor  change 
with  respect  to  the  loan  application 
procedure. 

EFFECTIVE  DATE:  April  10,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ross  D.  Ballard.  Cotton.  Grain,  and  Rice 
Price  Support  Division.  Agricultural 
Stabilization  and  Conservation  Service, 


U.S.  Department  of  Agriculture.  P.O.  Box 
2415.  Washington.  DC  20013.  Phone: 
(202)  447-4704. 

SUPPLEMENTARY  INFORMATION: 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1434)  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  the  provisions  of  44 
U.S.C  Chapter  35.  and  have  been 
assigned  OMB  clearance  numbers  0560- 
0040  and  0560-0087. 

This  final  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 
(USDA)  procedures  estabUshed  in 
accordance  with  provisions  of  Elxecutive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  '^ot  major."  It  has  been 
determined  that  provisions  of  this  final 
rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  final 
rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

It  has  been  determined  that  this  action 
is  not  expected  to  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  In  addition,  it  has  been 
determined  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  final 
rule  apphes  are:  Title — Commodity 
Loans  and  Purchases;  Number  1051.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 


Interim  Rule 

On  July  17. 1986.  an  interim  rule  was 
published  in  the  Federal  Register  at  51 
FR  25851  which  amended  the  Honey 
Price  Support  Regulations  governing 
1986-1990  crops.  The  interim  rule 
amended  the  regulations  (7  CFR  Part 
1434)  to  implement  the  amendments  to 
section  201(b)  of  the  1949  Act  made  by 
section  1041  of  the  Food  Security  Act  of 
1985. 

The  interim  rule  included  a  number  of 
changes  in  the  regulation  to  permit 
producers  to  repay  their  price  sopport 
loans  at  the  loan  level  or  a  level  which 
is  less  than  the  loan  level  as  determined 
by  the  Secretary.  The  amended 
provisions  also  included  a  definition  of 
adulterated  honey  and  provided  that 
producers  who  knowingly  pledge 
adulterated  or  imported  honey  for  price 
support  loans  will  be  ineligible  for  price 
support  benefits  for  3  years.  The  rule 
also  provided  that  the  Department  will 
announce  the  loan  repayment  levels 
weekly;  interest  will  not  be  assessed  on 
loans  redeemed  at  the  lower  repajTnent 
levels;  and  that  pledged  honey 
redeemed  at  the  lower  repayment  levels 
shall  not  be  eligible  to  be  pledged  as 
collateral  for  a  new  loan. 

A  comment  period  on  the  interim  rule 
was  provided  through  August  18. 1986. 
The  Department  received  a  total  of  six 
comments  with  respect  to  the  interim 
rule.  However,  no  comments  addressed 
the  amended  provisions.  Commentors 
addressed  the  loan  availability  period 
and  honey  container  requirements 
currently  found  at  7  CFR  1434.4(a)  and 
1434.7(c).  Since  no  comments  were 
received  with  respect  to  the  provisions 
in  the  interim  rule,  it  has  been 
determined  that  the  interim  rule  should 
be  adopted  as  a  final  rule. 

All  comments  received  are  on  file  and 
available  for  public  inspection  in  Room 
3627-South  Building.  14th  and 
Independence  Avenue,  SW.. 
Washington,  DC  20013. 

List  of  Subjects  in  7  CFR  Part  1434 

Honey,  Loan  programs — Agriculture. 
Price  support  programs.  Warehouse. 

Fmal  Rule 

Accordingly,  the  interim  rule 
published  at  51  FR  25851,  whi.;h 
amended  7  CFR  Part  1434,  is  hereby 
adopted  as  a  final  rule  without  change. 

Authority:  Sec.  4.  62  Slat.  1070,  as  amended 
(15  U.S.C.  714b);  sec.  5.  62  Stat.  1072  (15 
U.S.C.  714c);  sees.  201,  401,  63  StaL  1052. 1054, 
as  amended  [7  U.S.C.  1446. 1421). 
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Signed  al  Washington,  DC.  on  April  6. 1987. 
Milt  I.  Hertz, 

E\  ecutive  Vice  President.  Commodity  Credit 
Curporation. 
|FR  Doc.  87-8075  Filed  4-&-«7;  8:45  am) 

BILLING  CODE  3410-05-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8CFRPart212 
HNS  Numt>er  1001-87) 

Documentary  Requirements; 
Nonimmigrations;  Waivers;  Admission 
of  Certain  Inadmissible  Aliens;  Parole 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  final  rule  provides  for 
the  approval  of  applications  pursuant  to 
212(c)  of  ttie  Immigration  and 
Nationality  Act  for  certain  aliens  who 
wish  to  depart  from  the  United  States 
and  later  return  to  their  unrelinquished 
domicile  in  the  United  Stales.  The 
approval  would  be  in  effect  only  for  the 
specific  grounds  of  exclusion  and/or 
deportation  described  in  the  application 
for  which  relief  is  granted.  This 
modification  is  intended  to  reduce  the 
paperwork  burden  for  frequent  travelers 
and  the  Service. 
EFFECTIVE  DATE:  May  11. 1987. 
FOR  FURTHER  INFORMATION  CONTACT! 
Margaret  M.  Smitherman.  Senior 
Immigration  Examiner,  425  I  Street, 
NW.,  Washington,  DC  20536,  Telephone: 
(202)  633-3320. 

SUPPLEMENTARY  INFORMATION:  Section 
212(c)  of  the  Immigration  and 
Nationality  Act  ("the  Act"),  8  U.S.C 
1182,  provides  that  aliens  lawfully 
admitted  for  permanent  residence  who 
temporarily  proceed  abroad  voluntarily 
and  not  under  an  order  of  deportation, 
and  who  are  returning  to  a  lawful 
unrelinquished  domicile  of  seven 
continuous  years,  may  be  admitted  in 
the  discretion  of  the  Attorney  General 
without  regard  to  the  exclusionary 
provisions  of  paragraphs  (1)  through  (25) 
and  paragraphs  (30)  and  (31)  of  section 
212(a)  of  the  Act.  As  a  result  of 
administrative  and  judicial  decisions, 
section  212(c)  has  been  held  not  only  to 
authorize  discretionary  relief  from 
exclusion  but  also  from  deportation,  as 
well  as  advance  permission  to  return  to 
the  United  States,  for  aliens  who  would 
otherwise  be  excludable  pursuant  to 
those  paragraphs.  In  all  cases, 
application  for  relief  is  filed  on  Form  I- 


191.  Application  for  Advance  Permission 
to  Return,  filed  with  the  Service  office 
having  jurisdiction  over  the  alien's  place 
of  residence,  the  inspector  at  the  port  or 
entry  or  the  immigration  judge, 
depending  on  whether  the  alien  is 
seeking  advance  permission  to  return 
beBore  foreign  travel,  entry  after  such 
travel,  or  relief  from  exclusion  or 
deportation. 

Generally,  212(c)  applications  have 
been  granted  only  for  a  single  entry 
made  within  one  year.  In  Matter  of 
Wolf.  12  I&N  Dec.  736  (BIA  1968).  it  was 
held  that  a  212(c)  application  cannot  be 
granted  for  an  indefinite  period  and 
must  be  somewhat  limited  in  time. 
However,  no  specific  time  limit  was  set. 
The  Service  proposed  to  grant  these 
applications  in  increments  of  up  to  five 
yetrs.  in  order  to  reduce  the  need  for 
repeated  readjudication  of  212(c) 
applications  for  travelers  who 
frequently  go  abroad  for  business  or 
personal  reasons  and  must  obtain 
Service  permission  prior  to  reentry. 

The  notice  of  proposed  rulemaking 
was  published  on  April  29. 1986  at  51  FR 
15$12  with  a  60-day  comment  period. 
Ortly  two  comments  were  received  by 
th«  Service  during  the  period.  One 
commenter  suggested  that  the  proposal 
be  reconsidered  and  the  other 
commenter  opposed  the  proposal.  Both 
were  of  the  opinion  that  Matter  of  Wolf 
supra,  was  improperly  cited.  They 
indicated  that  approving  section  212(c) 
applications  in  increments  of  up  to  five 
years  would  be  more  restrictive  than  the 
current  rule,  because  the  Board  of 
Immigration  Appeals  (BIA)  has  ruled  in 
Matter  of  Przygocki.  17  I&N  Dec.  361 
(BIA  1982),  that  there  is  no  conditional 
grant  of  relief  under  212(c). 

Matter  of  Przygocki  he\A  that  an 
immigration  judge  did  not  have 
authority  to  grant  section  212(c)  relief 
subject  to  a  condition  subsequent.  The 
judge  had  determined  that  the  alien,  a 
lawful  permanent  resident  in 
deportation  proceedings  as  a  result  of 
criminal  convictions  resulting  from  drug 
dependency;  should  be  granted  212(c) 
relief  subject  to  his  not  violating  any 
criminal  laws  for  five  years.  The  judge 
had  by  further  order  provided  that  if  the 
respondent  was  convicted  of  an  offense 
within  the  five  years,  the  application  for 
relief  was  automatically  revoked  and 
the  respondent  would  be  deported.  Such 
"conditional"  orders  had  been  common 
under  the  predecessor  section  of  212(c). 
which  expressly  authorized  conditions. 
The  BIA  held  that  in  the  absence  of 
statutory  and  regulatory  sanctions  for 
"conditional"  section  212(c)  waivers  of 
inadmissibility,  there  was  no  authority 
for  the  continued  use  of  such  grants  of 
relief. 


The  Service  has  reviewed  the  case 
law  and  has  concluded  that  Przygocki 
and  Wolf  ate  inconsistent  and  that 
Przygoaki  overrules  Wolf  Matter  of 
Smith.  11  I&N  Dec.  325  (BIA  1965).  was 
decided  after  Tibke  v.  INS.  335  F.2d  42 
(C.A.  2. 1964),  which  held  that  aliens 
who  entered  the  United  States  as 
immigrants  could  apply  for  adjustment    j 
to  lawful  permanent  resident  status  ' 

under  section  245.  Smith  held  that  an 
application  for  212(c)  relief  could  be 
adjudicated  in  a  deportation  proceeding 
together  with  an  application  under 
section  245;  the  effect  was  to  enable 
certain  aliens,  otherwise  subject  to 
deportation,  to  be  adjusted  to  lawful 
permanent  resident  status  rather  than  be 
deported. 

Matter  of  Wolf  12  I&N  Dec.  736  (BIA 
1968),  decided  after  Smith,  involved  a 
lawful  permanent  resident  who  was 
excludable  under  section  212(a)(22)  and 
thus  ineligible  for  citizenship  because  he 
had  applied  for  and  been  relieved  from 
service  in  the  Armed  Forces  because  of 
alienage.  As  a  businessman  who  took 
frequent  short  trips  outside  the  United 
States,  he  had  three  times  applied  for 
and  received  advance  permission  under 
secfion  212(c),  and  then  requested 
blanket  advance  permission.  The  BIA 
upheld  the  district  director's  denial  of 
blanket  permission,  stating  that  it  would 
in  effect  be  a  grant  of  an  unlimited  and 
absolute  waiver  of  excludability  under 
section  212(a)(22),  a  power  which  the  1 
BIA  felt  had  not  been  granted  to  the 
Attorney  General.  However,  the  BIA  did 
direct  the  district  director  to  authorize 
reentry  for  a  period  not  exceeding  three 
years. 

Since  Wolf  the  BIA  has  recognized 
that  approval  of  a  212(c)  application  is 
full  and  independent  deportation  relief 
like  that  under  section  244  (suspension 
of  deportation),  section  245  (adjustment 
of  status),  and  section  249  (registry). 
Matter  ofSilva.  16  I&N  Dec.  26  (BIA 
1976),  following  Francis  v.  INS,  532  F.2d 
268  (C.A.  2, 1976),  and  Matter  of  Horn,  16 
I&N  Dec.  112  (BIA  1977). 

While  Przygocki  could  be 
distinguished  from  Wolf  on  the  ground 
that  it  involved  a  condition  subsequent, 
this  would  be  a  distinction  without  a 
difference.  The  effect  of  the  case  law  is 
to  grant  permanent  relief  from 
excludability  with  respect  to  the 
situations  covered  by  the  section  212(c) 
application;  the  alien  is  not  adjusted  and 
deportation  is  stayed  permanently 
(absent  fraud  in  the  application  or  later- 
occurring  grounds  of  exclusion).  There  is 
no  three-year  limit,  nor  are  these  cases 
subject  to  continued  periodic  review.  It 
would  be  an  abuse  of  discretion  for  the 
Service  to  deny  an  application  it  had 
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previously  granted,  based  on  the  same 
facts.  Such  a  readjudication  constitutes 
a  paperwork  burden  on  the  Service  and 
the  public  which  serves  no  purpose.  In 
view  of  this,  we  find  no  logical  basis  for 
placing  a  time  limit  on  the  appiroval 
period  of  an  application  under  section 
212(c). 

Accordingly  the  proposed  regulation 
has  been  modified  to  eliminate  the 
proposed  five-year  limit  on  a  section 
212(c)  waiver. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule,  if 
promulgated,  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
would  not  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  212 

Aliens,  Exclusion.  Waivers  of 
inadmissibility. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS;  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  Part  212 
continues  to  read  as  follows: 

Authority:  Sees.  101, 103.  212.  214.  235.  23fi, 
238.  and  242  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C.  1101. 
1103, 1182. 1184, 1225, 1228, 1228. 1252. 1182b. 
and  1182c). 

2.  Section  212.3  is  revised  to  read  as 
follows: 

§  212.3    Application  for  fht  exercise  of 
discretion  under  section  212(c). 

(a)  Jurisdiction.  An  application  for  the 
exercise  of  discretion  under  section 
212(c)  of  the  Act  shall  be  submitted  on 
Form  1-191.  Application  for  Advance 
Permission  to  Return  to  Unrelinquished 
Domicile,  to  the  district  director  in 
charge  of  the  area  in  which  the 
applicant's  intended  or  actual  place  of 
residence  in  the  United  States  is  located 
prior  to,  at  the  time  of,  or  at  any  time 
subsequent  to  the  applicant's  arrival  in 
the  United  Stales.  The  application  shall 
describe  all  grounds  of  excludability  or 
deportability  known  to  the  applicant 
and  all  material  facts  relating  to  such 
grounds. 

(b)  Validity.  An  application  may,  in 
the  discretion  of  the  district  director,  be 
approved.  Once  granted,  the  approval  is 
valid  indefinitely:  however,  the  approval 
covers  only  the  specific  grounds  of 
excludability  or  deportability  described 
in  the  application;  an  applicant  who 
failed  to  describe  any  such  ground(s)  or 


material  facts  existing  at  the  time  of 
approval  remains  excludable  or 
deportable  therefor.  If  the  applicant 
subsequently  becomes  excludable  or 
deportable  on  other  grounds,  a  new 
application  must  be  filed  with  the 
appropriate  district  director. 

(c)  Decision.  The  applicant  shall  be 
notified  of  the  decision  and,  if  the 
application  is  denied,  of  the  reason(s) 
for  denial.  No  appeal  shall  lie  from  the 
denial. 

(d)  Renewal  before  Immigration 
Judge.  The  application  may  be  renewed 
during  proceedings  before  an 
immigration  judge  under  sections  235. 
236.  and  242  of  the  Act  and  this  chapter. 
An  application  for  the  exercise  of 
discretion  under  212(c)  of  the  Act  may 
be  submitted  to  an  immigration  judge  in 
the  course  of  proceedings  under  sections 
235.  236,  and  242  of  the  Act  and  this 
chapter  shall  be  adjudicated  by  the 
immigration  judge  in  such  proceedings, 
regardless  of  whether  the  applicant  has 
made  such  application  previously  to  the 
district  director.  When  an  appeal  may 
not  be  taken  from  a  decision  of  an 
immigration  judge  excluding  the  alien 
but  the  alien  has  applied  for  the  exercise 
of  discretion  under  section  212(c)  of  the 
Act.  the  alien  may  appeal  the  denial  of 
such  application  to  the  Board  of 
Immigration  Appeals  in  accordance  with 
the  provisions  of  §  236.5(b)  of  this 
chapter. 

Dated:  March  23. 1987. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations. 
[FR  Doc.  87-8010  Filed  4-9-87:  8:45  am) 

BILUNG  CODE  4410-10-M 


8  CFR  Part  248 
[INS  Number  1000-87] 

Change  of  Nonimmigrant 
Classification 

AGENCY:  Immigration  and  Naturalization 
Service,  justice. 

ACTION:  Interim  final  rule  with  request 
for  conrunents. 

summary:  This  rule  change  will 
implement  section  312  of  Pub.  L.  99-603. 
the  Immigration  Reform  and  Control  Act 
of  1986.  to  facilitate  an  application  for  a 
change  to  nonimmigrant  (N)  status  while 
in  the  United  States. 
DATES:  Interim  rule  effective  November 
6, 1986.  Comments  must  be  received  on 
or  before  May  11, 1987. 
ADDRESS:  Submit  written  comments,  in 
duplicate,  to  the  Director,  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425  1  Street, 
NW..  Room  2011,  Washington,  DC  20536. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Cook,  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW..  Washington,  DC  20536.  Telephone: 
(202)  633-5014. 

SUPPtfMENTARY  INFORMATION:  On 

November  6. 1986,  President  Reagan 
signed  Pub.  L  99-603  into  law.  Section 
312  of  that  law  amended  section 
101(a){15)  of  the  Act  to  create  a  new 
nonimmigrant  section  (N).  The  rule 
revision  will  provide  instructions  that  a 
change  to  the  new  (N)  status  from 
another  lawful  status  is  requested  for 
under  section  248  on  Form  1-506. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  impracticable 
and  unncessary  as  the  changes  have 
been  mandated  by  the  passage  of  Pub.  L 
99-603. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  definition  of  section  1(b)  of  E.O. 
12291. 

List  of  Subjects  in  8  CFR  Part  248 

Aliens,  Eligibility.  Ineligible  classes. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  Chapter  I  of  Title  8.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

1.  The  authority  citation  for  Part  248  is 
revised  to  read  as  follows: 

Authority:  Sees.  101.  214,  247.  248. 103,  as 
amended  (8  U.S.C.  1101. 1103. 1184, 1257. 
1258);  and  Pub.  L.  99-603. 

2.  In  §  248.1.  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  248.1    Eligibility. 


(e)  Change  of  nonimmigrant 
classification  to  that  as  described  in 
section  101(aj(15)(N).  An  application  for 
change  to  N  status  shall  not  be  denied 
on  the  grounds  the  applicant  is  an 
intending  immigrant.  Change  of  status 
shall  be  granted  for  three  years  not  to 
exceed  termination  of  eligibility  under 
section  101(a)(15)(N)  of  the  Act. 
Employment  authorization  pursuant  to 
section  274(A)  of  the  Act  may  be 
granted  to  an  alien  accorded 
nonimmigrant  status  under  section 
101(a)(15)(N)of  theAct. 


BEST  COPY  AVAILABLE 


11622  Federal  Register  /  Vol.  52,  No.  69  /  Friday.  April  10.  1987  /  Rules  and  Regulations 


Employment  authorization  is 
automatically  terminated  when  the  alien 
changes  status  or  is  no  longer  eligible 
for  classification  under  section 
101(a)(15KN)oftheAct. 

Dated;  March  19, 1987. 
Richard  E.  Norton. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  87-6009  Filed  4-9-87;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  S6-071] 

Importation  of  Certain  Pork  Hams 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
regulations  concerning  the  importation 
into  the  United  States  of  pork  and  pork 
products.  The  regulations,  which 
regulate  the  importation  of  hams  in 
order  to  help  prevent  the  introduction 
into  the  United  States  of  rinderpest, 
foot-and-mouth  disease,  African  swine 
fever,  hog  cholers,  and  swine  vesicular 
disease,  are  amended  to  allow  the 
importation,  under  specified  conditions, 
of  certain  pork  hams.  It  has  been 
determined  that  such  hams  can  be 
imported  into  the  United  States  without 
presenting  a  significant  risk  of 
introducting  any  of  the  specified 
diseases. 

EFFECTIVE  DATE:  April  8,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  Dulin,  Import-Export  and 
Emergency  Planning  Staff.  VS,  APHIS. 
I'SDA.  Room  805,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-8499. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  94 
(referred  to  below  as  the  regulations), 
among  other  things,  regulate  the 
importation  into  the  United  States  of 
pork  and  pork  products  in  order  to 
prevent  the  introduction  into  the  United 
States  of  rinderpest,  foot-and-mouth 
disease,  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 

With  regard  to  these  regulations,  the 
Parma  Ham  Consortium  in  Italy 
requested  that  the  regulations  be 
amended  to  allow  the  importation  into 
the  United  States  of  pork  hams 


processed  in  accordance  with  certain 
procedures  used  by  the  Consortium. 
Prior  to  the  effective  date  of  this 
document  such  hams  were  not  allowed 
to  be  imported  into  the  United  States 
because  of  foot-and-mouth  disease. 
African  swine  fever,  hog  cholera,  and 
swine  vesicular  disease. 

The  Department  considered  this 
request  and  conducted  research 
corweming  the  procedures  used  by  the 
Parma  Ham  Consortium.  The 
Department  also  developed  provisions 
which  were  designed  to  allow  the 
importation  of  such  pork  hams  from 
countries  where  foot-and-mouth  disease, 
African  swine  fever,  hog  cholera,  or 
swine  vesicular  disease  exists,  without 
presenting  a  significant  risk  of 
introducing  these  diseases. 

On  February  18, 1986,  a  document  was 
published  in  the  Federal  Register  (51  FR 
5716-5720)  which  proposed  to  amend  the 
regulations  to  include  the  newly 
developed  provisions.  On  April  29, 1986. 
another  document  was  published  in  the 
Federal  Register  (51  FR  15913)  extending 
the  comment  period  on  the  proposal  to 
May  29, 1986.  One  hundred  and  seventy 
eigth  (178)  comments  were  received  in 
response  to  the  proposal.  They  were 
from  individuals,  trade  associations, 
veterinary  medical  groups,  and 
businesses. 

Three  of  the  comments  did  not 
address  the  proposed  amendments;  31  of 
the  comments  were  negative;  1  comment 
was  positive  but  suggested  changes;  and 
143  comments  were  unequivocally 
positive,  supporting  the  proposed 
amendments  in  their  entirety  without 
change.  The  negative  comments 
received,  and  the  positive  comment 
which  suggested  changes,  are  discussed 
below. 

Comments 

Most  of  the  negative  comments 
received  in  response  to  the  proposed 
regulations  questioned  whether  the 
disease  risk  posed  by  hams  which 
would  be  imported  into  the  United 
States  under  the  proposed  regulations  is 
acceptable  and  whether  the  proposed 
regulations  are  adequate  to  help  ensure 
that  foot-and-mouth  disease.  African 
swine  fever,  hog  cholera,  and  swine 
vesicular  disease  are  not  imported  into 
the  United  States. 

One  commenter  stated  that  the 
proposed  regulations  include  no 
pjovision  for  identifying  the  individual 
ham.  Another  commenter  stated  that 
some  system  should  be  included  in  the 
regulations  to  require  individual 
identification  of  the  ham  from  the  farm 
to  the  slaughtering  facility. 

No  changes  are  made  based  on  these 
comments.  Fresh  hams  moving  from  the 


slaughtering  facility  to  the  processing 
establishment  would  be  required  to  be 
accompanied  by  a  numbered  certificate 
issued  by  an  authorized  individual  and 
stating  that  the  hams  has  come  from 
hogs  which  were  not  on  any  premises 
where  foot-and-mouth  disease,  African 
swine  fever,  rinderpest,  hog  cholera,  or 
swine  vesicular  disease  existed  within 
60  days  prior  to  slaughter.  The 
regulations  as  proposed  would  also 
require  that  hams  be  individually 
identified  at  the  slaughtering 
establishment  with  a  hot  iron  brand  or 
an  ink  seal  showing  the  identification 
number  of  the  establishment.  Individual 
hams  would  also  be  required  to  be 
identified  at  the  processing 
establishment  by  a  button  seal  showing 
the  morrth  and  year  the  ham  entered  the 
establishment. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  believes  that 
this  combination  of  identificafion 
procedures  would  be  adequate  to  ensure 
that  individual  hams  are  identified,  and 
can  be  traced  from  slaughter  to  the  farm 
or  origin. 

Nine  commenters  stated  that  the 
proposed  regulations  provide  no  means 
of  determining  or  monitoring  the  age  of 
individual  hams.  No  changes  are  made 
in  the  proposed  regulations  based  on 
these  comments.  The  regulations  as 
proposed  provide  a  battery  of  controls 
designed  to  ensure  that  individual  hams 
are  processed  the  required  period  of 
fime.  These  controls  include:  (1)  The 
placement  of  a  hot  iron  brand  or  in  seal 
on  the  ham  at  the  slaughtering 
establishment,  showing  the 
identification  number  of  the  slaughtering 
establishment;  (2)  the  requirement  that 
the  ham  be  accompanied  from  the 
slaughtering  facility  to  the  processing 
establishment  by  a  numbered  certificate; 
(3)  the  requirement  that  original  records 
identifying  the  ham  by  the  date  it 
entered  the  processing  establishment,  by 
the  slaughtering  facility  from  which  it 
came,  and  by  the  number  of  the  j 

certificate  which  accompanied  it  from  i 
the  slaughtering  facility  to  the 
processing  establishment,  be 
maintained;  (4)  the  placement  of  a 
button  seal  on  each  ham  stating  the 
month  and  year  the  ham  entered  the 
processing  establishment;  and  (5)  the 
hot  iron  branding  of  the  ham  with  the 
identitying  number  of  the  processing 
establishment  and  the  date  salting  of  the 
ham  began.  The  Animal  and  Plant 
Health  Inspection  Service  believes  that 
these  controls  taken  together  are 
adequate  to  identify  individual  hams 
and  ensure  that  they  have  been 
processed  for  the  full  400  days,    j 
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The  issue  of  possible  contamination  of 
hams  by  workers  in  the  processing 
establishment  or  by  other  hams  entering 
the  processing  establishment  was  also 
raised  by  nine  commenters.  APHIS  has 
carefully  considered  these  comments 
and  has  determined  that  the  regulations 
as  proposed  were  insufficient  to  prevent 
such  contamination.  The  regulations  are 
therefore  amended  to  include  provisions 
that  workers  in  processing 
establishments  who  work  with  fresh 
hams  coming  into  the  establishment 
either  be  prohibited,  for  a  24-hour  period 
after  handling  such  hams,  from  handling 
hams  which  have  progressed  in  the 
aging/curing  process  beyond  the  final 
wash  stage,  or  be  required  to  shower 
and  change  into  a  clean  set  of  clothing 
before  handling  hams  which  have 
progressed  in  the  aging/curing  process 
beyond  the  final  wash  stage.  It  appears 
that  these  amendments  would  minimize 
the  possibility  that  hams  already  being 
processed  could  be  contaminated  by 
fresh  hams  or  by  workers  handling  fresh 
hams. 

Eleven  of  the  commenters  stated  that 
the  disease  risk  presented  by  the 
importation  of  hams  under  the  proposed 
regulations  would  be  unacceptable. 
Several  of  these  commenters  suggested 
that  any  disease  risk  is  unacceptable. 
No  changes  are  made  based  on  these 
comments.  Meat  and  meat  products  are 
now  imported  into  the  United  States, 
and  have  been  imported  into  the  United 
States  for  many  years.  The  disease  risk 
associated  with  the  importation  of  pork 
hams  under  the  proposed  regulations 
appears  to  be  equal  to  or  less  than  that 
associated  with  the  importation  of  other 
animal  products  which  have  been  safely 
imported  for  many  years  without 
introducing  exotic  diseases  of  concern. 

Nine  comments  addressed  various 
related  issues  concerning  enforcement 
of  the  proposed  regulations  and 
inspection  of  processing  establishments. 
The  various  suggestions  made  by  these 
commenters  were:  (11  To  require  that 
USDA  inspect  processing 
establishments  at  least  four  times  per 
year:  (21  to  require  that  the  USDA 
inspect  processing  establishments  on  a 
continuous  basis;  (3)  to  require  that  the 
USDA  inspect  foreign  processing 
establishments  as  frequently  as  they 
inspect  meat  processing  establishments 
in  the  United  States;  and  (4)  to  conduct 
unannounced  inspections  of  processing 
establishments. 

No  changes  are  made  based  on  these 
comments.  The  proposed  regulations 
state  that  inspections  are  "anticipated" 
to  occur  up  to  four  times  per  year.  This 
provision  allows  USDA  personnel  to 
conduct  inspections  as  deemed 


necessary  to  ensure  compliance  with  the 
regulations.  Amending  the  proposed 
regulations  to  require  a  minimum 
number  of  inspections  would  lock 
personnel  into  an  inspection  routine 
which  may  not  be  necessary,  and  could 
preclude,  because  of  the  limited  number 
of  personnel  available,  conducting 
additional  inspections  at  processing 
establishments  where  they  are  needed. 
Also,  it  does  not  appear  that  continuous 
inspection  by  USDA  inspectors  is 
necessary  or  feasible.  In  the  United 
States.  USDA  inspectors  continuously 
monitor  meat  processing  facilities. 
However,  these  activities  are  conducted 
by  the  Food  Safety  and  Inspection 
Service  of  the  Department,  which  is 
charged  with  protecting  the  health  of  the 
public.  Such  continuous  monitoring  is 
not  conducted  by  APHIS.  Foreign 
establishments  processing  hams  for 
importation  into  the  United  States  under 
the  proposed  regulations  would  be 
required  to  comply  with  all  applicable 
rules  and  regulations  concerning  the 
importation  of  meat  and  meat  products 
into  the  United  States,  including  rules 
and  regulations  promulgated  by  the 
Food  Safety  and  Inspection  Service  of 
the  Department.  (See  proposed  9  CFR 
94.17,  footnote  1,  (51  FR  5717);  9  CFR 
Part  327).  Finally  the  regulations  as 
proposed  already  require  that 
processing  establishments  allow 
unannounced  inspections.  (See  proposed 
9  CFR  94.17(k)  (51  FR  5717).) 

Some  of  the  comments  suggested  that 
foreign  inspections  and  certifications 
are  not  reliable.  It  has  been  USDA's 
experience  that  foreign  inspections  and 
certifications  are  reliable.  All  of  the 
regulations  governing  the  importation 
into  the  United  States  of  animals  or 
animal  products  depend  in  part  upon 
inspections  and  certifications  completed 
by  foreign  personnel  in  the  country  of 
origin  of  the  shipment.  USDA  has  not 
encountered  problems  with  this  system. 

One  commenter  questioned  USDA 
requirements  concerning  trichina  in 
United  States-produced  hams  and 
foreign-produced  hams.  Data  from 
research  in  the  United  States  indicate 
that  trichinae-infected  hams  are  safe  for 
human  consumption  after  salting  and  35 
days  of  dry  curing.  The  proposed 
regulations  required  400  days  of  salting 
and  curing,  which  is  more  than  sufficient 
to  produce  a  trichinae-free  product. 

Three  comments  suggested  that 
compliance  with  the  proposed 
regulations  would  decrease  over  time. 
No  changes  are  made  based  on  these 
comments.  APHIS  does  not  anticipate 
that  compliance  will  decrease  over  time. 
This  has  not  proven  to  be  the  case  in 
connection  with  other  regulations 


concerning  the  importation  of  meat  and 
meat  products.  The  proposed  regulations 
include  provisions  for  the  inspection  of 
processing  establishments  and  for  the 
maintenance  of  various  records. 
Continuing  compliance  with  the 
regulations  will  be  assured  by 
unannounced  inspection  and  testing  as 
long  as  the  country  involved  is  infected 
with  any  of  the  diseases  of  concern.  If 
inspections  or  testing  demonstrate  that 
an  establishment  is  not  complying  with 
the  requirements,  the  approval  of  the 
establishment  will  be  withdrawn. 

A  group  of  commenters  also 
questioned  the  accuracy  and  reliability 
of  research  conducted  by  the  USDA 
which  demonstrates  that  hams 
processed  as  set  forth  in  the  proposed 
regulations  would  be  free  of  the  viruses 
of  foot-and-mouth  disease.  African 
swine  fever,  hog  cholera,  and  swine 
vesicular  disease.  Six  of  these  comments 
stated  that  the  USDA  research  has  not 
been  published  or  subjected  to  peer 
review,  and  for  those  reasons  cannot  be 
relied  upon. 

In  this  particular  case.  USDA  believes 
that  the  review  of  this  project,  both  the 
protocol  review  prior  to  initiation  of  the 
studies,  and  the  review  of  results 
obtained,  were  comparable  to  classical 
peer  review  of  research  studies.  In 
addition.  USDA  results  were  confirmed 
by  independent  tests  performed  in  Italy 
using  similar  swine  and  similar 
processing  conditions.  These  tests  all 
confirmed  that  foot-and-mouth  disease, 
African  swine  fever,  hog  cholera,  and 
swine  vesicular  disease  viruses  are  all 
inactivated  in  less  than  400  days  of 
processing  as  would  be  required  in  the 
proposed  regulations. 

One  comment  stated  that  other 
relevant  research  had  been  ignored  by 
APHIS  in  developing  the  proposed 
regulations.  As  stated  by  the 
commenter.  earlier  research  had  been 
conducted  on  the  survival  of  swine 
vesicular  disease  virus  in  dried 
pepperoni  and  salami  sausages.  That 
research  indicated  that  the  virus  could 
survive  for  400  days.  However,  the 
products  involved  in  the  study  and  the 
processsing  and  storage  conditions  used 
are  not  comparable  to  the  products, 
processing,  and  storage  conditions 
proposed  in  the  document  of  February 
18, 1986.  The  results  of  the  earlier  study 
are  therefore  not  relevant  to  the 
proposed  regulations. 

Five  comments  generally  questioned 
the  reliability  of  the  product  testing, 
citing  the  variation  between  the  United 
States  and  Italian  test  results  on  the 
survival  times  of  the  various  viruses  of 
concern.  It  is  true  that  there  were  minor 
differences  in  the  test  results.  In  general, 
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the  viruses  of  concern  appeared  to 
t>ecome  inactivated  earlier  in  the  Italian 
studies  than  in  the  United  States 
studies.  APHIS  believes  that  the 
differences  are  attributable  to  two 
related  factors.  First  the  swine  in  the 
two  tests  were  slaughtered  differently. 
APHIS  believes  that  the  slaughter 
method  used  for  the  Italian  tests,  which 
produced  more  exertion  on  the  part  of 
the  swine  prior  to  their  deaths,  tended  to 
lower  the  level  of  viruses  in  these 
animals.  Second,  the  swine  slaughtered 
for  the  United  States  tests  were 
slaughtered  at  the  height  of  infection 
and  with  maximum  levels  of  virus  in  all 
tissues  (peak  viremia).  In  fact,  APHIS 
believes  that  the  swine  used  for  the 
United  States  studies,  which  were 
visibly  ill  when  they  were  slaughtered, 
were  infected  with  a  much  higher  level 
of  virus  than  would  generally  occur  in  a 
natural  outbreak  of  disease  because 
they  were  artificiaUy  inoculated  with 
strains  of  virus  which  produced 
especially  high  levels  ot  virus.  Also, 
animals  which  are  visibly  ill,  as  were 
the  animals  used  in  the  United  States 
tests,  would  probably  not  pass 
antemortem  inspections  and  would  not 
be  processed  into  hams  for  importation 
under  the  proposed  regulations  into  the 
United  States.  In  other  words,  the 
United  States  tests  involved  a  "worst 
case  scenario."  In  designing  the 
regulations,  the  test  results,  including 
the  variations  between  them,  were 
considered.  The  processing  period 
required  under  the  proposed  regulations 
is  long  enough  to  cover  a  "worst  case 
scenario."  Three  conunenters  expressed 
doubt  that  under  commercial  processing 
conditions  virus  survival  would  be  the 
same  as  in  laboratory  tests,  where 
conditions  were  carefully  controlled. 
However,  the  proposed  regulations 
require  processing  establishments  to 
process  their  product  under  the  same, 
carefully  controlled  conditions  used  for 
the  tests.  If  the  physical  plant  of  the 
establishment  is  not  capable  of 
producing  hams  under  the  required 
conditions,  or  if  a  processing 
establishment  fails  to  produce  hams 
under  the  required  conditions,  the 
processing  establishment  would  not  be 
approved  or  approval  would  be 
withdrawn  and  hams  from  that 
establishment  would  not  be  allowed  to 
be  imported  into  the  United  States. 

One  commenter  stated  that  they  had 
reviewed  the  testing  data  released  by 
the  USDA.  and  that  they  had  found  the 
study  was  not  complete  in  that  it  did  not 
contain  a  description  of  the  specific 
processing  procedure  used  to  process 
the  hams  tested.  It  is  correct  that  the 
published  article  did  not  detail  the 


entire  processing  procedure.  However, 
the  procedure  used  in  the  testing  was 
the  same  as  that  which  would  be 
required  under  the  proposed  regulations. 

One  commenter  questioned  the 
proposed  requirement  that  hams  come 
"fram  a  country  determined  by  the 
Deputy  Administrator,  Veterinary 
Services,  to  have  laws  requiring  the 
immediate  reporting  to  the  national 
veterinary  services  in  that  country  of 
any  premises  found  to  have  swine 
infected  with  foot-and-mouth  disease, 
rinderpest,  African  swine  fever,  hog 
cholera,  or  swine  vesicular  disease." 
The  commenter  pointed  out  that  even 
when  a  country  has  such  laws,  diseases 
are  not  necessarily  reported.  The 
commenter  drew  attention  to  the  fact 
that  foot-and-mouth  disease  affects  not 
only  swine,  but  also  ruminants.  After 
careful  consideration  of  this  comment, 
APHIS  has  determined  that  the 
proposed  regulations  should  be 
amended  to  require  that  hams  come 
from  a  country  which  has  laws  requiring 
the  immediate  reporting  of  any  premises 
fouad  to  have  any  animal  affected  with 
the  diseases  of  concern,  and  to  require 
that  the  country  enforce  such  laws. 

One  commenter  expressed  concern 
about  the  reporting  of  diseases  found  in 
countries  outside  of  the  country  where 
the  hams  might  be  processed.  No 
changes  are  made  based  on  this 
comment.  The  proposed  regulations 
provide  that  the  hams  come  from  swine 
which  have  never  been  outside  the 
country  in  which  the  hams  are 
processed.  This  proposed  requirement 
woald  preclude  processors  from 
obtaining  swine  from  other  countries. 
(See  proposed  9  CFR  94.17(a)). 

Finally,  one  comment  was  received 
which  was  in  favor  of  the  proposed 
regvlations,  but  which  suggested  several 
changes.  One  change  suggested  was  to 
require  that  the  foot  of  the  swine  be 
removed  before  processing  the  ham.  As 
stated  by  the  commenter,  this  procedure 
was  followed  during  USDA  research. 
Therefore,  because  tissue  from  the  foot 
was  not  tested  to  ensure  that  all  viruses 
were  killed  by  processing,  and  no  data 
is  available  to  demonstrate  the  disease 
risk  posed  by  leaving  the  foot  in  place, 
the  regulations  are  amended  to  require 
that  the  foot  be  removed  prior  to 
processing  the  ham,  and 

The  commenter  also  suggested  the 
regulations  be  amended  to  require  that  a 
button  seal  be  required  by  the  laws  of 
the  country  of  origin  of  the  ham,  and 
that  proposed  9  CFR  94.14(n]  be 
amended  to  add  a  requirement  that 
certificate  accompanying  the  ham  at  the 
time  of  importation  into  the  United 
Staites  be  "issued  by  an  entity  which  has 


received,  from  the  national  government, 
enforcement  responsibility  for  the 
protection  of  the  denomination  (sic)  of 
origin  and  production  characteristics  of 
the  ham."  No  changes  are  made  in  the 
regulations  based  on  these  suggested 
changes.  These  changes  appear  to  be 
unnecessary  because  if  the  requirements 
of  the  regulations  regarding  the  button 
seal  and  certificate  are  not  followed,  the 
hams  could  not  be  imported  into  the 
United  SItates. 

Eight  of  the  commenters  addressed 
economic  problems  they  believe  would 
be  raised  by  the  proposed  regulations. 
The  commenters  stated  that  the 
proposed  regulations  were  "unfair"  to 
U.S.  pork  businesses,  they  would 
contribute  to  the  U.S.  foreign  trade 
imbalance,  and  that  o// foreign  products 
should  be  barred  from  the  United  States. 
One  commenter  also  stated  that  the 
economic  effect  of  the  proposed 
regulations  would  be  greater  than  stated 
in  the  document  of  February  18, 1988. 
This  comment,  however,  was 
contradicted  by  another  comment  which 
emphatically  agreed  with  the  proposal 
that  imports  under  the  proposed 
regulations  would  be  quantitatively  and 
economically  insignificant. 

No  changes  are  made  based  on  these 
comments.  APHIS  is  authorized  by 
statute  to  regulate  the  importation  of 
meat  and  other  animal  products  only  for 
the  purpjose  of  preventing  the 
importation  into  the  United  States  of 
foreign  animal  diseases.  APHIS  does  not 
have  authority  to  regulate  the 
importation  of  meat  and  other  animal 
products  for  economic  reasons. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  3507),  the  information 
collection  provisions  that  are  included 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  have  been  given  the  0MB 
control  number  0579-0015. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  will  not  have 
an  effect  on  the  economy  of  $100  million 
or  more;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  have 
any  significant  adverse  effects  on 
competition  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
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United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

It  is  anticipated  that  the  number  of 
pork  hams  that  will  be  imported 
annually  by  small  entities  under  the 
provisions  will  be  an  insignificant 
number  compared  to  all  pork  hams 
imported  into  the  United  States  by  small 
entities. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  relieves  restrictions. 
Accordingly,  prompt  action  should  be 
taken  to  delete  the  unnecessary 
restrictions.  Therefore,  in  accordance 
with  the  provisions  of  5  U.S.C.  553(d), 
this  final  rule  is  made  effective  upon 
signature. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR,  Subpart  V). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  imports  Livestock 
and  livestock  products,  Meat  and  meat 
products.  Milk,  Poultry  and  poultry 
products,  African  Swine  Fever,  Exotic 
Newcastle  Disease,  Foot-and-Mouth 
Disease,  Fowl,  Garbage,  Hog  Cholera, 
Lethal  Avian  Influenza  (AI),  Rinderpest, 
Swine  Vesicular  Disease. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

Accordingly,  Part  94,  Title  9,  Code  of 
Federal  Regulations  is  amended  as 
follows; 

1.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150ee,  161, 162, 
450: 19  U.S.C.  1306:  21  U.S.C.  111.  114a,  134a, 
134b.  134c.  and  134f;  42  U.S.C.  4331,  4332:  7 
CFR  2.17.  2.51.  and  371.2(d). 

2.  A  new  §  94.17  is  added  to  read  as 
follows: 

§  94.17    Certain  hams. 

Notwithstanding  any  other  provisions 
in  this  part,  a  ham  shall  not  be 
prohibited  from  being  imported  into  the 
United  States  if  it  meets  the  following 
conditions: 


(a)  The  ham  came  from  a  swine  that 
was  never  out  of  the  country  in  which 
the  ham  was  processed; 

(b)  The  ham  came  from  a  country 
determined  by  the  Deputy 
Administrator,  Veterinary  Services,  to 
have  and  to  enforce  laws  requiring  the 
immediate  reporting  to  the  national 
veterinary  services  in  that  country  any 
premises  found  to  have  any  animal 
infected  with  foot-and-mouth  disease, 
rinderpest,  African  Swine  fever,  hog 
cholera,  or  swine  vesicular  disease; 

(c)  The  ham  came  from  a  swine  that 
was  not  on  any  premises  where  foot- 
and-mouth  disease,  rinderpest,  African 
swine  fever,  hog  cholera,  or  swine 
vesicular  disease  exists  or  had  existed 
within  60  days  prior  to  slaughter; 

(d)  The  ham  was  accompanied  from 
the  slaughtering  facility  to  the 
processing  establishment  by  a  numbered 
certificate  issued  by  a  person  authorized 
by  the  government  of  the  country  of 
origin  stating  that  the  provisions  of 
paragraphs  (a)  and  (c)  of  this  section 
have  been  met; 

(e)  The  ham  was  processed  as  set 
forth  in  paragraph  (i)  of  this  section  in 
only  one  processing  establishment;* 

(f)  The  ham  was  processed  in  a 
processing  establishment  that  prior  to 
the  processing  of  any  hams  in 
accordance  with  this  section,  was 
inspected  by  a  veterinarian  of 
Veterinary  Services  and  determined  by 
the  Deputy  Administrator.  Veterinary 
Services,  to  be  capable  of  meeting  the 
provisions  of  this  section  for  processing 
hams  for  importation  into  the  United 
States; 

(g)  The  ham  was  processed  in  a 
processing  establishment  for  which  the 
operator  of  the  establishment  has  signed 
an  agreement  with  Veterinary  Services 
within  12  months  prior  to  receipt  of  the 
hams  for  processing,  stating  that  all 
hams  processed  for  importation  into  the 
United  States  will  be  processed  only  in 
accordance  with  the  provisions  of  this 
part; 

(h)  The  ham  was  processed  in  a 
processing  establishment  where  workers 
who  handle  fresh  hams  entering  the 
establishment  either  are  prohibited,  for 
a  period  of  24  hours  after  handling  such 
hams,  from  handling  in  the 
establishment  hams  which  have 
progressed  in  the  aging/curing  process 
beyond  the  final  wash  stage,  or  are 
required  to  shower  and  put  on  a  full, 
clean  set  of  clothes  before  handling 


'  A>  a  condition  of  entry  into  the  United  States, 
pork  and  pork  products  must  also  meet  all  of  the 
ivquirements  of  the  Federal  Meat  Inspection  Act  (21 
use.  601  elseq]  and  regulations  thereunder  (9 
CFR  Part  301  el  seq).  including  requirements  that 
the  pork  or  pork  products  be  prepared  only  in 
approved  establishments. 


hams  in  the  establishment  which  have 
progressed  in  the  aging/curing  process 
beyond  the  final  wash  stage. 

(i)  The  ham  was  processed  for  a 
period  of  not  less  than  400  days  in 
accordance  with  the  following 
conditions:  after  slaughter  the  ham  was 
held  at  a  temperature  of  O-'S'C.  (32°- 
34.7T.)  for  a  minimum  of  72  hours 
during  which  time  the  "aitch"  bone  and 
the  foot  was  removed  and  the  blood 
vessels  at  the  end  of  the  femur  were 
massaged  to  remove  any  remaining 
blood;  thereafter  the  ham  was  covered 
with  an  amount  of  salt  equal  to  4-6 
percent  of  the  weight  of  the  ham,  with  a 
sufficient  amount  of  water  added  to 
ensure  that  the  salt  had  adhered  to  the 
ham;  thereafter  the  ham  was  placed  for 
5-7  days  on  racks  in  a  chamber 
maintained  at  a  temperature  of  0°-4°C. 
(32°-39.2T.)  and  at  a  relative  humidity 
of  70-85  percent;  thereafter  the  ham  was 
covered  with  an  amount  of  salt  equal  to 
4-6  percent  of  the  weight  of  the  ham, 
with  a  sufficient  amount  of  water  added 
to  ensure  that  the  salt  had  adhered  to 
the  ham;  thereafter  the  ham  was  placed 
for  21  days  in  a  chamber  maintained  at 
a  temperature  of  0''-4°C.  (32°-39.2T.) 
and  at  a  relative  humidity  of  70-85 
percent;  thereafter  the  salt  was  brushed 
off  the  ham;  thereafter  the  ham  was 
placed  in  a  chamber  maintained  at  a 
temperature  of  l'-6°C.  (33.8''-42.8T.) 
and  at  a  relative  humidity  of  65-80 
percent  for  between  52  and  72  days; 
thereafter  the  ham  was  brushed  and 
rinsed  with  water  thereafter  the  ham 
was  placed  in  a  chamber  for  5-7  days  at 
a  temperature  of  15°-23°C.  (59''-73.4°F.) 
and  a  relative  humidity  of  55-85  percent; 
thereafter  the  ham  was  placed  for  curing 
in  a  chamber  maintained  for  a  minimum 
of  314  days  at  a  temperature  of  15°-20°C. 
(59°-68T.)  and  at  a  relative  humidity  of 
65-80  percent  at  the  beginning  and 
increased  by  5  percent  every  ZVz  months 
until  a  relative  humidity  of  85  percent 
was  reached;  and  during  ail  of  the 
procedures  described  above  the  ham 
had  no  contact  with  any  meat  or  animal 
product  other  than  pork  fat  that  was 
treated  to  at  least  76°C.  (168.8°F.)  that 
may  have  been  placed  over  the  ham 
during  curing; 

(j)  The  ham  bears  a  hot  iron  brand  or 
an  ink  seal  (with  the  identifying  number 
of  the  slaughtering  establishment)  which 
was  placed  thereon  at  the  slaughtering 
establishment  under  the  direct 
supervision  of  a  person  authorized  to 
supervise  such  activity  by  the  veterinary 
services  of  the  national  government  of 
the  country  of  origin,  bears  a  button  seal 
(approved  by  the  Deputy  Administrator, 
Veterinary  Services,  as  being  tamper- 
proof)  on  the  hock  that  states  the  month 
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and  year  the  ham  entered  the  processing 
establishnienl  and  a  hot  iron  brand 
(with  the  identifying  number  of  the 
processing  establishment  and  the  date 
salting  began]  which  were  placed 
thereon  at  the  processing  establishment 
immediately  prior  to  salting,  under  the 
supervision  of  a  person  authorized  to 
supervise  such  activity  by  the  veterinary 
services  of  the  national  government  of 
the  country  of  origin; 

(k)  The  ham  came  from  an 
establishment  where  a  person 
authorized  by  the  veterinary  services  of 
the  national  government  of  the  country 
of  origin  to  conduct  activities  under  this 
paragraph,  maintained  original  records 
(which  shall  be  kept  for  a  minimum  of 
two  years)  identifying  the  ham  by  the 
date  it  entered  the  processing 
e-tablishment,  by  the  slaughtering 
f.icility  from  which  it  came,  and  by  the 
number  of  the  certificate  which 
accompanied  the  ham  from  the 
slaughtering  facility  to  the  processing 
establishment,  and  where  such  original 
records  are  maintained  under  lock  and 
key  by  such  person,  with  access  to  such 
original  records  restricted  to  officials  of 
tlie  government  of  the  country  of  origin, 
officials  of  the  United  States 
government,  and  such  person 
maintaining  the  records; 

(1)  "Hie  ham  came  from  a  processing 
establishment  which  allows  the 
unannounced  entry  into  the 
establishment  of  Veterinary  Services 
personnel,  or  other  persons  authorized 
by  the  Deputy  Administrator,  Veterinary 
Services,  for  the  purpose  of  inspecting 
the  estabhshment  and  records  of  the 
establishment; 

(m)  The  ham  was  processed  in  a 
country  which  has  been  determined  by 
the  Deputy  Administrator,  Veterinary 
Services,  to  be  free  of  rinderpest  and 
which  has  through  its  veterinary 
services  submitted  to  the  Deputy 
Administrator,  Veterinary  Services,  a 
written  statement  stating  that  it 
conducts  a  program  to  authorize  persons 
to  supervise  activities  specified  under 
this  section; 

(n)  The  ham  came  from  a  processing 
estabhshment  that  has  entered  into  a 
trust  fund  agreement  executed  by  the 
operator  of  the  establishment  or  a 
representative  of  the  establishment  and 
Veterinary  Services,  and  that  pursuant 
to  the  trust  fund  agreement  is  current  in 
paying  all  costs  for  a  veterinarian  of 
Veterinary  Services  to  inspect  the 
estabhshment  (it  is  anticipated  that  such 
inspections  will  occur  up  to  four  tiroes 
per  year),  including  travel,  salary, 
subsistence,  administrative  overhead, 
and  other  incidental  expenses  (including 
an  excess  baggage  provision  up  to  ISO 


pounds).  In  accordance  with  the  terms 
of  tha  trust  fund  agreement,  the  operator 
of  the  processing  establishment  shall 
deposit  with  the  Deputy  Administrator, 
Veterinary  Services,  an  amount  equal  to 
the  approximate  costs  for  a  veterinarian 
to  inject  the  establishment  one  time, 
including  travel,  salary,  subsistenoe, 
admifiistrative  overhead  and  other 
incidental  expenses  (inciiiding  an  excess 
bagga^  provision  up  to  150  pounds), 
and  as  funds  from  that  amount  are 
obligated,  bills  for  costs  incurred  based 
on  o^cial  accounting  records  will  be 
issued  to  restore  the  deposit  to  its 
original  level.  Amounts  to  restore  the 
deposit  to  its  original  level  shall  be  paid 
within  14  days  of  receipt  of  siich  bilU. 
(o)  The  ham  is  accompanied  at  the 
time  of  importation  into  die  United 
States  by  a  certificate  issued  by  a 
person  authorized  to  issue  such 
certificates  by  the  veterinary  services  of 
the  national  government  of  the  country 
of  origin,  stating  that  the  ham  was 
processed  for  at  least  400  days  and  that 
all  of  the  provisions  of  this  section  [9 
CFR  94.17)  have  been  complied  witfi. 

Done  at  Washington.  DC  this  8th  day  of 
April.  1987. 
Claude ).  Nelson, 

Acting  Deputy  Administrator.  Veterinary 
Services. 
[FR  Etoc.  87-ai32  Filed  4-6-87;  12.iJ3  pm) 
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DEPARTMEfn*  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Part  311 

[Docket  Na  70220-7020] 

CivM  Rights  Requirements  on  EOA 
Assisted  Projects;  Age  Discrimination 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 

action:  Final  rule. 

SUftMARV:  This  rule  amends  the 
Economic  Development 
Administration's  (EDA)  Civil  Rights 
regulations  to  include  reoent  final  rules 
promulgated  by  the  Department  of 
Commerce  (DOC)  at  15  CFR  Part  20 
( "DOC  rule  ").  The  DOC  rule  establishes 
procedures  to  implement  the  Age 
Discrimination  Act  (The  Act]  of  1975,  as 
amended.  The  Act  prohibits 
discrimination  on  the  basis  of  age  in 
proyams  or  activities  receiving  Federal 
financial  assistance.  EDA  needs  to 


amend  its  regulations  to  assure 
conformity  to  the  DOC  rule. 

EFFECTIVE  DATE:  September  12, 1986. 
FOR  FURTMEfl  INFORMATION  CONTACT 

David  Lasky,  Chief  of  Civil  Rights 
Branch,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  BuUding. 
14th  Street  between  Pennsylvania  and 
Constitution  Avenues,  NW.,  Room  7327, 
Washington,  DC  20230.  (202)  377-5575. 
SUPPLEMENT AAY  H4FORMATtON:  EDA  is 
amending  its  Civil  Rights  requirements 
at  13  CFR  Part  311  to  include  recent 
DOC  regulations.  iTie  DOC  regulations 
were  published  on  August  13, 1986,  in 
the  Federal  Register  (FR)  (51  FR  28925) 
and  became  effective  on  September  12, 
1986.  The  Supplementary  Information 
provided  in  51  FR  28925  is  appropriate 
for  this  EDA  final  rule.  The 
Supplementary  Information  for  the  DOC 
regulation  discusses  the  history, 
background,  scope  and  coverage  of  the 
rule. 

Because  this  rule  relates  to  grants, 
benefits  and  contracts,  it  is  exempt  from 
all  requirements  of  section  553  of  the 
Administrative  Procedure  Act  (APA)  (51 
U.S.C.  553)  including  Notice  and 
opportunity  to  comment  and  delayed 
effective  date. 

No  other  law  requires  that  Notice  and 
opportunity  for  comment  be  given  for 
this  rule. 

Since  Notice  and  opportunity  for 
comment  are  not  required  to  be  given  for 
this  rule  under  section  553  of  the  APA  (5 
U.S.C.  553]  or  any  other  law.  under 
sections  603(a)  and  604(a),  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

Under  Executive  Order  12291,  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  the  Order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  3518(c)  of  the 
Paperwork  Reduction  Act  of  1960  and  5 
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CFR  1320.3(c),  the  information  contained 
in  this  regulation  is  not  subject  to  the 
Office  of  Management  and  Budget 
review  and  approval. 

List  of  Subjects  in  13  CFR  Fart  311 

Civil  rights.  Aged.  Grants 
administration. 

For  the  reasons  set  out  in  the 
preamble.  Title  13.  Chapter  III,  Part  311 
is  amended  as  set  forth  below. 

PART  311— CIVIL  RIGHTS 
REQUIREMENTS  ON  EDA  ASSISTED 
PROJECTS 

1.  The  authority  citation  for  Part  311  is 
revised  to  read  as  follows: 

Authority:  Sec.  701.  Pub.  L.  89-136;  79  Stat. 
570  (42  U.S.C.  3211);  sec.  1-105,  Department  of 
Commerce  Organization  Order  10-4,  as 
amended  (40  FR  56702,  as  amended);  Age 
Discrimination  Act  of  1975,  as  amended,  42 
U.S.C.  sec.  6101  et  seq.  and  the  government 
wide  regulations  implementing  the  Act,  45 
CFR  Part  90. 

2.  Section  311.1  is  amended  by  adding 
paragraph  {a)(5)  and  by  revising 
paragraph  (c)  as  follows: 

§311.1    Introduction. 

(a)  *   *   * 

(5)  The  Department  of  Commerce 
(DOC)  has  promulgated  a  regulation 
prohibiting  discrimination  on  the  basis 
of  age  in  programs  or  activities  receiving 
Federal  financial  assistance.  This 
regulation,  published  at  15  CFR  Part  20 
(51  FR  28925,  August  13. 1986)  applies  to 
EDA  applicants  and  recipients. 

*  •        •        •        • 

(c)  Failure  to  comply  with  provisions 
described  in  this  part,  will  result  in 
enforcement  in  accordance  with  DOC 
regulations  at  15  CFR  Parts  8.  8b,  20.  or 
will  result  in  other  sanctions  and  legal 
actions,  as  appropriate. 

*  *        *        *        # 

3.  Section  311.3  is  amended  by 
revising  paragraph  (d)  as  follows: 

§  311 .3    Requirements  for  applicants, 
grantees,  borrowers,  and  "other  parties". 

*  *         *         •         • 

(d)  Applicants  for  and  recipients  of 
EDA  financial  assistance  shall  meet  all 
the  requirements  set  forth  in  15  CFR  Part 
8b.  Subparts  A.  B,  C,  and  E  and  in  15 
CFR  Part  20. 

Dated:  December  1. 1986. 

Orson  G.  Swindle  III. 

Assistant  Secretary  for  Economic 
Development. 

|FR  Doc.  87-7972  Filed  4-9-87;  8:45  am) 

BILUNQ  CODE  3S1ft-24-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  23 

[Docket  No.  018CE.  Special  Conditions  Na 
23-ACE-18] 

Special  Conditions;  Petersen  Aviation, 
Inc.,  Modified  Beecti  Model  33  Series, 
Model  35  Series,  and  Model  36  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  special  conditions. 

summary:  These  special  conditions  are 
issued  to  become  part  of  the  type 
certification  basis  for  Beech  Aircraft 
Corporation  Model  33  Series.  Model  35 
Series,  and  Model  36  Series  airplanes 
that  are  modified  to  incorporate  anti- 
detonation  injection  (ADI)  system 
provisions.  The  certification  basis  for 
the  existing  type  design  of  these 
airplanes  does  not  contain  adequate  or 
appropriate  safety  standards  for  these 
systems.  These  special  conditions 
contain  the  additional  safety  standards 
which  the  Administrator  finds  necessary 
to  establish  a  level  of  safety  equivalent 
to  the  original  certification  basis  for 
these  airplanes. 
EFFECTIVE  DATE:  May  11.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oscar  Ball,  Aerospace  Engineer,  Aircraft 
Certification  Division,  601  East  12th 
Street,  Room  1656,  Federal  Office 
Building,  Kansas  City,  Missouri  64106, 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION 
Background 

On  March  25, 1986,  Petersen  Aviation, 
Inc.,  Route  1,  Box  18.  Minden,  Nebraska 
68959,  submitted  an  application  for 
supplemental  type  certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Beech  Model  33  Series,  Model  35 
Series,  and  Model  36  Series  airplanes. 
This  installation  incorporates  ADI  tanks, 
pumps,  lines,  and  associated  control 
systems  to  supply  ADI  fluid  to  the 
engines  in  measured  quantities  to  allow 
the  engine  to  be  operated  on  automobile 
gasoline  (autogas).  The  engine  will  be 
previously  certificated  for  use  of  autogas 
with  ADI  independently  of  the  airplane 
installation  certification.  Petersen 
Aviation,  Inc.,  has  indicated  to  the  FAA 
that  they  plan  substantially  equivalent 
modifications  to  several  other  makes 
and  models  of  small  airplanes. 

The  installation  of  ADI  systems  in 
small  airplanes  for  this  purpose  was  not 
envisioned  when  the  applicable 
airworthiness  standards  were 


promulgated.  In  addition,  the 
Administrator  has  determined  that  the 
current  Part  23  does  not  contain 
adequate  or  appropriate  safety 
standards  for  these  ADI  systems; 
therefore,  an  ADI  system  is  considered  a 
novel  and  unusual  design  feature. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b).  effective  October  14. 1980. 
and  will  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.101(b)(2). 

While  developing  these  special 
conditions,  the  FAA  determined  that  the 
ADI  fluid  (a  mixture  of  60  percent 
methanol  and  40  percent  water)  is  a 
flammable  liquid  in  the  same  volatility 
class  as  gasoline  and,  as  such,  must  be 
handled  and  protected  in  the  same 
manner.  Therefore,  these  special 
conditions  require  the  ADI  fluid  systems 
to  meet  essentially  the  same  standards 
as  the  airplane  fuel  system.  Similar 
special  conditions  were  published  in  the 
Federal  Register  on  August  25, 1986  (51 
FR  30206/30207). 

Type  CertificatioD  Basis 

The  certification  basis  for  the  Beech 
Aircraft  Corporation  Model  33  Series, 
Model  35  Series,  and  Model  36  Series 
airplanes  (TC  3A15)  is  Part  3  of  the  Civil 
Air  Regulations,  as  amended  to  May  15, 
1956,  and  Amendment  3-8;  in  addition, 
for  the  Models  A36TC  and  B36TC  only, 
§§  23.909,  23.1043,  23.1527(b),  and 
23.1583(a),  as  amended  by  Amendment 
23-7  and  §§  23.959,  23.967(a)(5),  and 
23.1121(b)  as  amended  by  Amendment 
23-18  of  the  Federal  Aviation 
Regulations,  Part  23,  dated  February  1. 
1965;  and  for  the  Model  B36TC  only. 
§  23.1545(a)  as  amended  by  Amendment 
23-23  of  the  Federal  Aviation 
Regulations  Part  23.  dated  February  1. 
1965. 

Part  36  through  Amendment  36-10  of 
the  Federal  Aviation  Regulations  is 
applicable  to  the  following  Model/Serial 
Numbers,  F33A  (S/N  CE-891  and  after), 
V35B  (S/N  D-10313  and  after),  F33C  (S/ 
N  CJ-156  and  after),  A36  (S/N  E-1609 
and  after),  A36TC  (S/N  EA-1  through 
EA-241  and  EA-243  through  EA-272), 
B36TC  (S/N  EA-242,  EA-273  and  after). 

Applicable  equivalent  safety  findings 
are  as  follows:  CAR  3.664  and  CAR  3.757 


1 

11628  Federal  Register  /  Vol.  52.  No.  69  /  Friday.  April  10.  1987  /  Rules  and  Regulations 


for  Model  V35B  (S/iN  I>-9948  and  after), 
A36  (S/N  E-fl27  and  after),  F33A  (S/N 
CE-674  and  after),  F33C  (S/N  CI-129 
and  after),  A36TC  (all  serials);  CAR 
3.387  for  Model  V35B  (all  serials),  A36 
(all  serials),  F33A  (all  serials).  F33C  (all 
serials),  A36TC  (all  serials),  B36TC  (all 
serials). 

For  all  models,  these  special 
conditions  are  applicable  when  ADI 
systems  are  installed. 

Discussion  of  Conunents 

Two  commenters  responded  to  Notice 
No.  23-ACE-18,  published  in  the  Federal 
Register  on  August  21, 1986.  The  closing 
date  for  comments  was  September  22, 
1986. 

One  commenter,  representing  the 
general  aviation  manufacturers,  in 
commenting  on  the  several  ADI  special 
condition  proposals,  stated  that  the 
general  aviation  community,  in  general, 
has  no  experience  with  the  use  of  anti- 
detonant  injection  systems.  However, 
such  systems  were  used  extensively  by 
the  military  services  and  large 
commercial  operators  from  about  1940 
through  1960.  In  spite  of  obvious 
performance  dividends,  commercial 
operators  spared  no  efforts  to  delete  or 
limit  the  use  of  ADI  systems  and  a 
review  of  that  experience  is  considered 
indispensible  for  the  formulation  of  new 
rules. 

The  FAA  agrees  that  the  general 
aviation  experience  level  with  ADI 
systems  is  very  low.  However, 
commercial  operators  discontinued 
using  ADI  systems  because  of  the 
limitation  on  the  system's  use  and  the 
complexity /maintenance  problems  with 
the  ADI  systems  used  on  large 
reciprocating  engines.  On  transport 
airplanes,  ADI  was  used  for  power 
augmentation.  Its  operating  regime  was 
such  that  an  ADI  system  failure,  or  even 
a  temporary  malfunction,  on  an  engine 
being  operated  at  ADI-augmented  power 
could  cause  engine  damage  requiring 
shutdown,  if  not  complete  engine  failure. 
In  contrast,  these  ADI  systems  are  not 
for  power  augmentation,  but  for 
detonation  suppression. 

The  commenter  states  that  a  brief 
review  of  technical  literature  indicates 
that  the  following  factors  appear  to  be 
the  most  significant  and  need 
evaluation: 

1.  Water-methanol  provides  better 
performance  to  either  water  alone  or 
water  ethanol. 

The  FAA  agrees  that  water-methanol 
provides  better  performance  and  notes 
that  water-methanol  is  the  ADI  fluid 
planned  for  this  system.  However,  for 
this  purpose,  the  "better  performance" 
relates  only  to  detonation  suppression 


and  not  with  any  actual  increase  in 
power. 

2.  The  injected  fluid  must  suppress 
detonation  throughout  the  intended 
flight  envelope. 

The  FAA  agrees  that  detonation 
should  be  suppressed  any  time  it  occurs. 
This  ADI  system  is  designed  to  operate 
automatically  during  those  times  when 
the  engine  is  producing  75  percent  or 
more  of  its  rated  takeoff  power  or  when 
ttie  head  temperature  exceeds  400  °F. 
Cruise  at  less  than  75  percent  power  or  a 
head  temperature  of  less  than  400  °F 
does  not  require  ADI  detonation 
suppression.  At  cruise  power, 
detonation  from  excessive  leaning  of 
mixture  or  from  overheating  of  the 
cylinders  may  be  suppressed  in  the 
normal  manner;  i.e..  enriching  the 
mixture;  however,  the  automatic  feature 
of  the  ADI  system  will  turn  on  ADI  fluid 
any  time  the  head  temperature  exceeds 
400  °F. 

3.  The  fluid  must  begin  flowing  before 
power  is  increased  to  the  augmented 
fating. 

The  FAA  disagrees  with  the 
commenters  imposition  of  a  strict 
interpretation  of  previous  practices  on 
ADI  systems.  This  ADI  system  is 
designed  for  detonation  suppression 
only  and  not  augmentation.  It  is  not 
critical  to  engine  operation  that  the  ADI 
fluid  must  be  flowing  before  power  is 
Increased. 

4.  The  engine  power  must  be  reduced 
Immediately  (automatically)  should  the 
fluid  supply  be  interrupted  or  exhausted. 

The  FAA  disagrees  for  the  same 
reasons  as  stated  in  No.  3  above. 

5.  The  system  must  prevent  operation 
of  the  engine  at  ratings  in  excess  of 
those  normally  limited  by  detonation 
unless  the  fluid  is  flowing. 

The  FAA  does  not  agree  that  the 
engine  must  be  prevented  from 
operating  above  75  percent  of  takeoff 
power  level  without  ADI.  The  FAA  has 
reviewed  the  conditions  that  the  engine 
would  experience  while  operating  above 
75  percent  of  takoff  power  without  ADI 
and  has  concluded  that  for  the  limited 
period  for  which  these  conditions  may 
occur,  appropriate  engine  inspections 
have  been  published  in  the  airframe 
flight  manual  to  assure  continued  safe 
engine  operation. 

The  commenter  further  states  that  the 
following  additional  considerations 
need  to  be  addressed: 

1.  Due  to  the  performance  differences 
in  the  anti-detonation  mixture 
combinations  available,  some  means 
must  be  available  to  identify  the  ADI 
fluid  content. 

The  FAA  agrees  and  will  require  the 
applicant  to  supply  adequate 
instructions  on  the  formulation. 


handling,  and  identity  of  the  ADI  fluid. 
Again,  performance  considerations  are 
to  be  taken  in  the  context  of  detonation 
suppression  only  to  maintain  the  usable 
power  level.  This  ADI  system  is  not  to 
be  used  in  the  context  of  an  increased 
power  level  as  is  the  case  of  ADI- 
augmented  power. 

2.  Review  of  recent  misfueling 
accidents  indicates  that  some  protection 
should  be  provided  to  avoid  the  wrong 
fluid  being  put  into  the  ADI  system. 

The  FAA  agrees  that  precautions 
should  be  taken  to  avoid  the  wrong  fluid 
being  put  into  the  ADI  fluid  tank,  but 
does  not  agree  with  the  comparison.  The 
engines  used  in  these  installations  can 
and  will  operate  on  autogas  without  the 
ADI  system. 

3.  The  deletion  of  slosh  and  vibration 
tests,  which  would  have  been  required 
in  §  23.965(b),  is  not  justified. 

The  FAA  does  not  agree.  Section 
23.966(b)  states,  in  part:  "Each  fuel  tank 
with  large,  unsupported,  or  unstiffened 
flat  areas  must . . ."  meet  certain  slosh 
and  vibration  tests.  The  ADI  fluid  tank 
surfaces,  as  proposed,  do  not  fit  the 
definition  of  large,  unsupported,  or 
unstiffened  flat  areas. 

4.  It  is  presumptuous  to  delete 

§  23.975(a)(4)  (interconnected  tank  vent 
requirement). 

Tte  FAA  deleted  the  requirement 
because  the  ADI  system  under 
consideration,  as  proposed,  incorporates 
one  tank  per  system.  If  multiple  tanks 
are  proposed,  the  requirements  of 
§  23.975(a)(4)  will  be  imposed. 

5.  It  does  not  appear  appropriate  to 
delete  §  23.1141(e)  on  the  basis  of 
turbine  engine  applicability.  Indeed, 
satisfaction  of  prior  experience  clearly 
indicates  that  this  requirement  should 
be  imposed. 

The  FAA  has  further  considered  this 
issue  and  concluded  that  the  commenter 
is  correct.  Section  23.1141(e)  has  been 
added  to  the  special  conditions  but  the 
lead-in  phrase,  "for  turbine-engine- 
powered  airplanes,"  has  been  cited  as 
being  nonapplicable. 

6.  No  mention  is  made  of  the 
maintenance  involved.  Current  time 
between  overhauls  (TBO)  for  small 
engines  ranges  upward  to  2,000  hours 
and  beyond.  The  150-hour  endurance 
test  per  §  33.49  will  not  ensure  that  the 
service  life  of  the  engine  will  not  be 
adversely  affected,  particularly  in  view 
of  the  excessive  corrosion  that  ADI  fluid 
caused  during  its  military  and  airline 
use.  Thus,  extreme  caution  is  needed  in 
pushing  TBOs  beyond  150  hours  at  this 
stage  of  development.  Hidden  in  this  is 
the  unknown  effect  on  engine  parts  that 
could  be  subject  to  shrinkage  or 
expansion  from  alcohol.  The  airplane 
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Pilots  Operating  Handbook  (POH) 
should  include  such  limitations  and 
cautions  as  are  found  necessary  to 
ensure  safe  operation  of  the  airplane 
considering  the  effects  of  ADI  on  the 
engine. 

The  FAA  agrees  that  such  limitations 
and  cautions  that  are  found  necessary  to 
assure  safe  operation  should  be 
furnished  to  the  airplane  owner/ 
operator  by  whatever  means  are 
appropriate  to  the  certification  basis  of 
the  airplane;  i.e..  POH,  placards,  etc. 
Time  between  overhauls  (TBO)  beyond 
the  150-hour  requirement  for 
certification  are  not  an  FAA 
requirement.  Overhaul  periods  are 
actually  based  on  engine  condition,  as 
monitored  through  periodic  inspections. 
The  periodic  maintenance  schedule  is 
unchanged. 

7.  Section  4b.420(f).  which  required 
that  there  be  adequate  ADI  tank 
capacity,  and  4b.420-l  policy,  which 
detailed  the  matter,  should  be 
considered. 

The  FAA  does  not  agree.  The  cited 
CAR  4b  sections  apply  to  ADI 
augmented  power  and  are  not 
appropriate  here.  The  times  derived 
from  the  referenced  sections  would  be 
only  a  few  minutes;  the  proposed  system 
is  designed  to  suppress  detonation  30 
minutes  or  more. 

8.  Section  4b.471(c).  which  required 
automatic  control  of  fluid  flow  and  a 
separate  control  for  the  pump,  should  be 
considered. 

The  FAA  disagrees;  automatic  control 
may  be  furnished  but  is  not  required.  A 
separate  control  for  the  pump  is  part  of 
the  system. 

9.  Adequate  service  testing  should  be 
required,  prior  to  STC  approval,  to 
ensure  that  airplane  reliability  is  not 
degraded. 

The  FAA  agrees  and  will  require 
testing  prior  to  approval  to  assure  that 
the  system  does  not  cause  an  unsafe 
condition  on  the  airplane. 

10.  A  failure  and  effects  analysis 
covering  the  added  system  including 
effect  on  existing  systems  should  be 
required. 

The  FAA  encourages  failure  modes 
and  effects  analysis  (FMEA)  and 
applicants  frequently  conduct  an  FMEA 
to  show  compliance  to  the  rules; 
however,  the  FAA  does  not  mandate 
this  method  for  other  Part  23  systems  at 
this  time  and  does  not  agree  that  it 
should  be  required  of  the  ADI  system. 

11.  The  safety  aspects  of  the 
additional  fuel  management 
responsibilities  for  the  pilot  in  servicing 
and  operating  the  airplane  should  be 
considered. 

The  FAA  agrees  and  will  evaluate  the 
added  workload  in  managing  and 


operating  the  system;  the  current 
airworthiness  standards  require  the 
FAA  to  do  this.  This  is  not  a  special 
conditions  issue. 

The  commenter  asked  the  following 
questions: 

1.  How  will  the  use  of  autogas  and 
ADI  fluid  affect  engine  power  and 
airplane  performance? 

The  FAA  stated  in  the  notice  that  the 
engine  will  have  been  type  certificated 
for  autogas  and  ADI  prior  to  airplane 
STC.  The  technical  data  leading  to  FAA 
approval  of  the  engine  showed  no 
degradation  of  power. 

2.  What  testing  will  the  FAA  require 
to  ensure  POH  performance  is  not 
degraded? 

The  FAA  will  assure  that  all 
requirements  for  minimum  performance 
are  maintained. 

3.  The  Notice  of  Proposed  Rulemaking 
(NPRM)  is  not  clear  as  to  which  specific 
models  are  to  be  modified.  Several 
different  engines  have  been  used  in  the 
"Model  33  Series.  35  Series,  36  Series.  95 
Series  and  55  Series."  Is  Petersen 
planning  to  modify  turbo-charged 
engines?  High  altitude  operation  of  these 
engines  on  autogas  could  present  special 
problems. 

The  FAA  received  an  application  for, 
and  these  proposed  special  conditions 
apply  to.  all  Beech  Models  on  TC  3A15 
with  normally  aspirated  engines  that 
have  been  approved  for  autogas  and 
ADI.  The  FAA  has  received  no 
applications  for  adding  ADI  on 
turbocharged  engines  and,  at  this  time, 
there  are  not  turbocharged  engines 
approved  for  autogas. 

4.  The  NPRM  lists  S  23.977(a)(2). 
Shouldn't  this  be  §  23.977(a)(1)? 

The  FAA  agrees;  the  typographical 
error  has  been  corrected. 

Another  commenter,  representing  an 
aviation  foundation,  ". . .  takes  issue 
with  the  FAA's  determination  that  the 
anti-detonation  injection  (ADI)  fluid  is  a 
flammable  liquid  in  the  same  volatility 
class  as  gasoline.  While  the  Petersen 
Aviation,  Inc.  ADI  fluid  might  be  a 
flammable  liquid,  other  ADI  liquids  are 
not.  ADI  fluid  is  normally  a  mixture  of 
water  and  alcohol.  Alcohol  is  added  to 
water  to  prevent  freezing  at  low  ambient 
temperature  conditions.  The 
concentration  of  alcohol  required  to 
effectively  lower  the  freezing 
temperature  is  insufficient  to  support  a 
flame. 

Anti-detonation  injection  (ADI)  is  a 
generic  term  covering  different 
combinations  and  types  of  alcohol  and 
water.  All  ADI  fluids  are  not  flammable 
and  some  change  in  the  terminology 
must  be  incorporated  to  exclude 
nonflammable  ADI  fluids  from  having  to 


be  specially  handled  and  protected  as 
gasoline." 

The  FAA  recognizes  that  ADI  systems 
have  been  used  in  both  reciprocating 
and  turbine  engines  for  many  years.  In 
these  systems,  the  ADI  mixture  ratio  of 
alcohol  to  water  was  lower  and 
flammability  was  less.  The  ADI  fluid  to 
be  used  in  the  Petersen  installation  is  60 
percent  methanol  and  40  percent  water. 
According  to  Perry's  Chemical 
Engineer's  Handbook,  Sixth  Edition. 
McGraw  Hill,  1984,  page  12-14, 
methanol  water  mixtures  are  classed  as 
a  highly  flammable  fire  hazard  with  a 
flash  point  of  75  °F  for  a  30  percent 
solution  of  methanol  in  water. 

The  FAA  agrees  that  ADI  is  a  generic 
term.  However,  unless  and  until 
Petersen  adopts  a  descriptor  or  a  trade 
name  for  this  system,  the  FAA  will  refer 
to  it  as  an  ADI  flammable  fluid  system, 
as  distinguished  from  a  nonflammable 
fluid  system.  The  FAA  does  not  plan  a 
change  in  terminology  at  this  time. 

Conclusion 

This  action  affects  only  the  Beech 
Model  33  Series,  Model  35  Series,  and 
Model  36  Series  airplanes  incorporating 
ADI  systems  and  engines  certificated  for 
use  with  those  ADI  systems.  It  is  not  a 
rule  of  general  applicability  and  applies 
only  to  the  models  and  series  of  airplane 
identified  in  these  final  special 
conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation.  Safety,  Tires. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1956;  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423):  49  U.S.C. 
106(g)  (Revised  Pub.  I.  97-449.  January  12. 
1983);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conditions 

In  consideration  of  the  foregoing,  the 
following  special  conditions  are  issued 
as  a  part  of  the  type  certification  basis 
for  the  Beech  Model  33  Series,  Model  35 
Series,  and  Model  36  Series  airplanes 
modified  to  incorporate  the  Petersen 
Aviation,  Inc..  Anti-Detonation  Injection 
(ADI)  System  as  follows: 

1.  Each  Anti-Detonation  Injection  (ADI) 
system  must  meet  the  applicable 
requirements  for  the  design  of  a  fuel  system 
as  specified  in  {  23.951(a)  and  (b):  §  23.953. 
S  23.954.  S  23.955(a)  and  (c)(1):  \  23.959; 
§  23.961:  §  23.963(a).  (d).  and  (e): 
S  23.965(a)(1);  f  23  967(a)  (1)  and  (2).  (b).  (c), 
(d).  and  (e);  {  23.969;  S  23.971;  {  23.963(a).  (b). 
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and  (c):  §  23.975(a)  (1).  (2).  (3).  (5),  (6),  and  (7); 

S  23.977(a)  (1),  (b),  (c).  and  (d):  5  23.991; 

S  23.993:  $  23.994:  S  23.995;  §  23.997:  §  23.999; 

S  23.1141  §  23.1143(a),  (e),  and  (f): 

!  23.1189(a)  and  (c);  and  §  23.1337(a].  (b)(1). 

(2).  (3),  and  (4).  and  (c)  of  Part  23  of  the 

Federal  Aviation  Regulations,  dated  February 

1, 1965,  as  amended  through  Amendment  23- 

30,  except  as  set  forth  in  Special  Conditions  2 

through  4. 

2.  For  ADI  systems,  replace  the  word  "fuel" 
with  the  words  "ADI  fluid"  in  all  Part  23 
sections  listed  in  section  1  of  these  special 
conditions,  as  appropriate.  In  addition, 
certain  Part  23  requirements  listed  in  Special 
Condition  No.  1  are  reworded  for  ADI 
systems,  as  follows: 

(a)  In  S  23.g55(a),  General.  In  the  First 
sentence,  replace,  "The  ability  of  the  fuel 
system  to  provide  fuel  at  the  rates  specified 
in  this  section  and  at  a  pressure  sufficient  for 
proper  carburetor  operation  must  be 
shown  .  .  ."  with  "The  ability  of  the  ADI 
system  to  provide  ADI  fluid  at  a  flow  rate 
and  pressure  sufficient  for  proper  engine 
operation  must  be  shown  . . ." 

(b)  In  §  23.955,  replace  the  entire  paragraph 
(c)(1)  with  "This  flow  rate  is  required  for 
each  primary  pump  and  each  alternate  pump, 
when  each  pump  is  supplied  with  normal 
voltage." 

(c)  In  i  23.967(d),  the  first  sentence  is  not 
applicable  to  ADI  systems.  In  the  second 
sentence,  the  phrase,  "of  a  single  engine 
airplane"  is  not  applicable  to  ADI  systems. 

(d)  In  i  23.971,  replace  paragraph  (a)  with 
"(a)  Each  ADI  fluid  tank  must  be  drainable  in 
the  normal  ground  attitude".  Replace 
paragraph  (b)  with  "(b)  Each  drain  required 
by  paragraph  (a)  of  this  section  must  comply 
with  the  provisions  of  §  23.999(b)." 

(e)  In  §  23.991,  replace  paragraph  (a)  with 
"(a)  Primary  pumps.  (1)  The  pump  which 
supplies  ADI  fluid  to  an  engine  during  normal 
(nonfailure)  operation  of  the  system  is  a 
primary  pump  and  there  must  be  one  primary 
pump  for  each  engine.  (2)  It  must  be  possible 
to  bypass  or  flow  ADI  fluid  through  each 
primary  pump."  Replace  paragraph  (b)  with 
"(b)  Alternate  provisions  to  permit  continued 
supply  of  ADI  fluid  to  the  engine  in  the  event 
of  primary  pump  failure  must  be  incorporated 
in  the  installation.  Any  pump  used  for  that 
purpose  will  be  an  alternate  pump  for  that 
engine.  In  paragraph  (c).  replace  the  word 
"normal"  with  the  word  "primary"  and  the 
word  "emergency"  with  the  word  "alternate". 

(f)  In  i  23.997,  replace  paragraph  (d)  with 
"(d)  Have  the  capacity  (with  respect  to 
operating  limitations  established  for  the  ADI 
system)  to  ensure  that  ADI  system 
functioning  is  not  impaired,  with  the  ADI 
fluid  contaminated  to  a  degree  (with  respect 
to  particle  size  and  density)  that  is  greater 
than  that  established  for  proper  operation  of 
the  ADI  system,"  and  add  a  new  paragraph 
for  ADI  systems  to  read,  "(e)  Be  located  with 
respect  to  any  pressure  or  flow  sensing 
device  such  that  the  blockage  of  the  filter  will 
be  detected  by  this  device." 

(g)  In  S  23.999,  paragraph  (b)(1)  is  not 
applicable  to  ADI  systems. 

(h)  In  S  23.1141(a),  paragraphs  (d)  and  (e)  of 
i  23.777  which  are  incorporated  by  reference 
are  not  applicable  to  ADI  systems. 


(i)  In  §  23.1141(a),  paragraph  (e)(1)  of 
5  23.1555  which  is  incorporated  by  reference, 
is  not  applicable  to  ADI  systems. 

(j)  In  J  23.1141(e),  the  phrase  "for  turbine- 
engine-powered  airplanes"  is  not  applicable 
to  ADI  systems. 

(k)  In  §  23.1143,  as  applies  to  the  control 
aod  shutoff  of  the  ADI  system,  add,  "In 
addition,  there  must  be  an  indicator  or 
warning  light  that  indicates  the  proper 
operation  or  malfunction  of  the  ADI  system." 

3.  If  the  ADI  fluid  is  injected  into  the 
induction  air  ducts,  it  must  be  injected  in  a 
location  where  the  discharge,  distribution,  or 
alomization  of  the  fluid  will  not  be  affected 
by  operation  on  either  primary  or  alternate 
a|r. 

4.  The  ADI  filler  openings  must  be 
conspicuously  marked  at  or  near  the  filler 
cover  with:  (a)  The  words  "ADI  fluid  meeting 
the  Petersen  Aviation,  Inc.,  specification"; 
and  (b)  the  capacity  of  the  tank  in  either 
pounds  or  gallons  consistent  with  other  ADI 
system  markings. 

Issued  in  Kansas  City,  Missouri,  on  April  1. 
1987. 

Ptaul  K.  Bohr, 
Director,  Central  Region. 
[FR  Doc.  87-7980  Filed  4-9-87;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  86-CE-74-AD;  AmdL  3»-5598] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Model  A36TC 
Bonanza  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION*.  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Beech  Model  A36TC 
airplanes  which  requires  the 
modification  of  the  fuel  system  in 
accordance  with  Beechcraft  Mandatory 
Service  Bulletin  No.  2033,  dated  August 
1985.  Investigations  of  accidents 
involving  Model  A36TC  airplanes 
following  loss  of  engine  power  revealed 
that  flooding  may  occur  either  as  a 
result  of  the  pilots'  inadvertent  selection 
of  the  emergency  fuel  pump  switch  to 
"ON"  while  attempting  to  retract  the 
flaps,  or  as  a  result  of  the  pilots' 
Improper  selection/position  of  the 
auxiliary/emergency  fuel  pump  switches 
relative  to  fuel  flow.  The  potential  exists 
for  inappropriate  pilot  actions  in  normal 
end  emergency  procedures  which  could 
cause  engine  combustion  to  cease  due  to 
an  excessively  rich  fuel-air  mixture.  The 
requirements  of  this  AD  will  reduce  the 
potential  for  power  interruptions  due  to 
flooding  by  removing  the  emergency  fuel 
pump  switch  from  the  current  location 
adjacent  to  the  flap  switch. 
EFFECTIVE  DATE:  May  14,  1987. 


Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Beech  Mandatory  Service 
Bulletin  No.  2033,  dated  August  1985, 
applicable  to  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation.  P.O. 
Box  85,  Wichita,  Kansas  67201; 
Telephone  (316)  681-9111.  A  copy  of  this 
information  is  also  contained  in  the 
Rules  Docket.  FAA.  Office  of  the 
Regional  Counsel,  Room  1558,  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  M.  Peterson,  Aerospace 
Engineer,  Aircraft  Certification  Office. 
ACE-140W,  FAA,  1801  Airport  Road, 
Room  100.  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  Telephone  (316) 
946-4427. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  modification  of  the  fuel  system 
as  described  in  Beechcraft  Mandatory 
Service  Bulletin  No.  2033,  dated  August 
1985.  on  certain  Beech  Model  A36TC 
airplanes  was  published  in  the  Federal 
Register  on  January  7. 1987  (52  FR  551). 
The  proposal  resulted  from 
investigations  of  accidents  involving 
Beech  Model  A36TC  airplanes  following 
loss  of  engine  power  which  revealed 
that  flooding  may  occur  as  a  result  of 
the  pilots'  inadvertent  selection  of  the 
emergency  fuel  pump  switch  to  "ON" 
while  attempting  to  retract  the  fiaps. 
This  Is  primarily  due  to  the  location  of 
the  emergency  fuel  pump  switch  in  close 
proximity  to  the  flap  switch  on  the 
upper-center  instrument  sub-panel. 

"The  flaps  are  typically  raised  shortly 
after  take-off.  before  significant  altitude 
is  gained.  Therefore,  if  the  engine  failed 
due  to  incorrect  use  of  the  emergency 
fuel  pump,  sufficient  time  may  not  exist 
to  identify  the  cause,  rectify  the 
situation  and  restart  the  engine  before 
the  aircraft  strikes  the  earth. 

It  is  also  possible  that  engine  flooding 
can  occur  due  to  the  pilots'  improper 
selection/position  of  the  auxiliary/ 
emei^gency  fuel  pump  switches  relative 
to  fuel  flow. 

Beech  Aircraft  Corporation  issued 
Beechcraft  Mandatory  Service  Bulletin 
No.  2033  in  August  1985  to  minimize  the 
possibility  of  engine  flooding.  This 
Service  Bulletin  modifies  the  Model 
A36TC  fuel  system,  allowing  the 
function  of  the  emergency  fuel  pump 
switch  to  be  incorporated  with  the 
auxiliary  fuel  pump  switch.  The 
emergency  pump  switch  is  thus  removed 
from  the  upper-center  instrument  sub- 
panel. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the  ; 
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proposal.  One  commenter  responded 
with  two  comments.  The  first  comment 
requested  that  the  AD  summary  and 
supplemental  information  be  revised  to 
include  a  statement  that  engine  flooding 
can  occur  due  to  improper  position/ 
selection  of  the  auxiliary/emergency 
fuel  pump  switches  relative  to  fuel  flow. 
The  commenter  refers  to  four  previous 
A36TC  accidents  which  resulted  from 
engine  stoppages.  The  FAAs 
investigations  of  these  four  accidents 
did  not  reveal  that  the  engine  stoppages 
resulted  from  improper  selection  or 
positioning  of  the  auxiliary  or 
emergency  fuel  pump  switch. 

In  an  accident  subsequent  to  the  four 
referred  to,  it  was  concluded  that  the 
probable  cause  of  the  accident  was 
inadvertent  selection  of  the  emergency 
fuel  pump  instead  of  the  flap  switch.  It 
was  this  accident  which  most  prompted 
the  issuance  of  this  AD.  The  foregoing 
notwithstanding,  the  comment  does 
have  merit  to  clarify  and  emphasize  the 
hazards  associated  with  improper 
position/selection  of  the  auxiliary/ 
emergency  fuel  pump  switches  under 
any  circumstances.  Accordingly,  the 
summary  and  supplemental  information 
sections  of  the  Final  Rule  reflect  this 
change. 

The  second  comment  was  a  request 
for  clarification  of  who  will  bear  the 
cost  of  compliance  with  this  AD.  The 
FAA  agrees  and  the  Final  Rule  reflects 
that  the  kit  and  labor  costs  associated 
with  incorporation  of  Beechcraft 
Mandatory  Service  Bulletin  No.  2033. 
dated  August  1985.  will  be  voluntarily 
absorbed  by  Beech.  This  does  not  affect 
the  FAA  certification  that  this  is  not  a 
major  or  significant  rule  or  that  it  will 
not  affect  small  entities. 

The  FAA  has  determined  that  this 
regulation  only  involves  approximately 
271  airplanes.  Beech  will  provide  the  kit 
and  labor  costs  associated  with  the 
incorporation  of  Beechcraft  Mandatory 
Service  Bulletin  No.  2033.  dated  August 
1985.  The  cost  to  the  private  sector  is 
therefore  estimated  to  be  zero.  This  lack 
of  cost  precludes  the  AD  from  having  a 
significant  economic  impact  on  any 
small  entity  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Therefore.  I  certify  that  this  action  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 


the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft.  Safety. 

Adoption  of  the  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  39.13  of  Part  39  of  the 
FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Beech:  Applies  to  Model  A36TC  (Serial 

Numbers  EA-1  through  EA-241,  and  EA- 
243  through  EA-272)  airplanes 
certificated  in  any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  reduce  the  possibility  of  engine  flooding 
caused  by  inadvertent  pilot  action, 
accomplish  the  following: 

(a)  Modify  the  fuel  system  as  described  in 
Beechcraft  Mandatory  Service  Bulletin  No. 
2033.  dated  August  1985. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Office. 
Federal  Aviation  Administration,  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport.  Wichita.  Kansas  67209. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document(s)  referred  to 
herein  upon  request  to  Beech  Aircraft 
Corporation.  Commercial  Service. 
Department  52.  P.O.  Box  85,  Wichita,  Kansas 
67201-0085;  or  may  examine  the  document(s) 
referred  to  herein  at  the  FAA,  Office  of  the 
Regional  Counsel.  Room  1558.  601  East  12th 
Street.  Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  on  May 
14.  1987. 

issued  in  Kansas  City.  Missouri,  on  March 
30. 1987. 

Paul  K.  Bohr. 

Director.  Central  Region. 

jFR  Doc.  87-7978  Filed  4-9-87:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  66-CE-70-AD;  Amdt  39-5600] 

Airworthiness  Directives;  Piper 
Aircraft  Corporation  (Ted  Smith 
Aerostar)  Models  PA-60-600,  PA-60- 
601,  PA-60-601P.  PA-60-602P,  and 
PA-60-700P  Airplanes 

agency:  Federal  Aviation 
Administration  [FAA],  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Piper  Aircraft  Corporation 
(Ted  Smith  Aerostar)  Models  PA-60- 
600.  PA-60-601.  PA-60-601P.  PA-60- 
602P  and  PA-60-700P  airplanes,  which 
requires  a  one-time  removal  and 
inspection  of  the  exhaust  system  for 
each  engine,  and  replacement  of  failed 
parts.  Reinstallation  of  the  exhaust 
system  requires  special  attention  to  the 
alignment,  installation  sequences  and 
use  of  a  high  temperature  lubricant.  This 
action  is  prompted  by  occurrences  of 
cracked  or  failed  components  which 
have  caused  substantial  damage  and  an 
accident.  The  inspection  and 
reinstallation  will  remove  any  damaged 
parts  from  service  and  will  result  in  a 
properly  aligned  system  installation 
which  will  prevent  premature  failure  of 
the  systems. 

EFFECTIVE  DATE:  May  15,  1987. 

Compliance:  Required  within  the  next 
50  hours  time-in-service  after  the 
effective  date  of  this  AD,  unless 
previously  accomplished, 

ADDRESSES:  Piper  Service  Bulletin  No. 
818.  dated  February  25. 1986.  applicable 
to  this  AD  may  be  obtained  from  Piper 
Aircraft  Corporation.  2926  Piper  Drive. 
Vero  Beach.  Florida  32960,  Telephone 
(305)  567-4366.  This  information  may  be 
examined  in  the  Rules  Docket.  FAA. 
Office  of  the  Regional  Counsel.  Room 
1558.  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  R.  Goodall.  Aerospace 
Engineer.  Propulsion  Branch.  ACE-140A, 
Atlanta  Aircraft  Certification  Office. 
FAA,  1669  Phoenix  Parkway.  Suite  210. 
Atlanta,  Georgia  30349;  Telephone  (404) 
991-3810. 

SUPPUEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  a  one-time  removal  and 
inspection  of  the  exhaust  system  for 
cracks  or  deformed  parts,  the 
replacement  of  failed  parts  and  proper 
reinstallation  of  the  exhaust  system  for 
each  engine  on  certain  Piper  Aircraft 
Corporation  Model  PA-60  Series 
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airplanes  was  published  in  the  Federal 
Register  on  December  31. 1986  (51  FR 
47251).  The  proposal  resulted  from  at 
least  six  reports  of  Piper  PA-60  Series 
airplane  exhaust  system  failures  which 
resulted  in  substantial  airplane  damage 
and  at  least  one  accident  The  faihire 
often  is  a  broken  flange  at  the 
turbocharger  allowing  the  tailpipe  to  fall 
away;  consequently,  hot  exhaust  gas 
impinges  on  controls  and  structures.  In 
certain  reports  the  engine  controls 
seized  as  a  result  of  the  hot  exhaust 
gases.  Others  report  substantial  airplane 
wing  structm^  damages.  The  FAA 
evaluation  indicates  that  the  exhaust 
system  should  be  installed  in  a  specified 
sequence  using  a  high  temperature 
lubricant  to  prevent  misalignment  and 
the  introduction  of  high  stress  into  the 
system.  Piper  Aircraft  Corporation  has 
issued  Service  Bulletin  No.  818,  dated 
February  25, 1988,  to  describe  removal, 
inspection,  and  reinstallation  of  the 
exhaust  system  on  these  airplanes. 
Since  the  FAA  has  determined  that  the 
unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other  Piper 
Model  PA-60  Series  airplanes  of  the 
same  type  design,  this  AD  is  being 
issued  requiring  a  one-time  removal  and 
inspection  of  the  exhaust  system  for 
cracks  or  deformed  parts,  the 
replacement  of  failed  parts  and  proper 
reinstallation  of  the  exhaust  system  for 
each  engine  on  Piper  Aircraft 
Corporation  Model  PA-60  Series 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  Only  one  commenter 
responded  and  opposed  the  proposed 
AD.  No  obiections  were  received  on  the 
FAA  determination  of  the  related  cost  to 
the  public. 

Comments  on  the  proposed  AD  have 
been  paraphrased  for  brevity.  The 
commenter  suggested  that  the  exhaust 
system  could  beeasily  inspected 
visually,  in  place,  by  a  qualified 
mechanic;  that  the  turbocharger  rotors 
and  waste  gate  valves  are  the  only 
moving  parts  in  the  exhaust  system  to 
cause  failures  and  this  inspection  will 
not  reveal  problems  in  these 
components;  that  an  exhaust  system 
that  does  not  leak  is  already  properly 
aligned  or  has  realigned  during  the  heat/ 
cool  cycles  of  operation;  that  slip  joints 
may  be  properly  lubricated  without 
disassembly  and  that  the  (K^posed  AD 
will  do  more  harm  than  good  to  the 
existing  aircraft  exhaust  system. 

Due  consideration  has  been  given  to 
the  commenter's  response;  however,  the 
FAA  does  not  concur.  A  quahfied 
mechanic  cannot  always  detect  leaks, 
pin  holes  and/or  cracks  in  exhaust 


systems,  nor  can  impending  failores  be 
predicted  with  any  degree  ol  certainty. 
There  are  other  failure  modes  besides 
moving  parts  that  must  be  considered  in 
an  evaluation  of  the  complete  exhaust 
system.  Induced  stress  levels  in  any  or 
all  components,  caused  by  misalignment 
during  improper  installation,  can  be 
increased  greatly  by  the  high 
temperatures  of  the  exhaust  system 
operating  environment  and,  in  some 
cases,  can  cause  component  failure  as  a 
result  of  exceeding  design  limits. 
Misaligned  exhaust  systems  may,  in 
some  cases,  seal  themselves  but  do  not 
properly  align  themselves  during  the 
heating  and  cooling  cycle.  Shp  joints 
cannot  be  properiy  inspected  for  leaks 
and/or  binding  and  cleaned  or 
lubricated  with  the  lubricant  specified  in 
the  Service  Bulletin  and  this  AD  without 
disassembly. 

iFinally,  the  FAA  does  not  agree  that 
dismantling  the  exhaust  system, 
cleaning  and  visually  inspecting  each 
component,  replacing  all  unservicable 
parts  and  reinstalling  system  in 
accordance  with  precise,  detailed 
instructions  could  do  more  harm  than  it 
can  correct. 

Accordingly,  the  proposal  is  adopted 
without  substantive  change.  One 
editorial  change  was  made  by  listing  the 
new  address  of  the  FAA  Atlanta 
Aircraft  Certification  Office. 

The  FAA  has  determined  that  this 
regulation  only  involves  890  airplanes  at 
an  approximate  one-time  cost  of  $1,000 
for  each  aircraft  or  a  total  one-time  fleet 
cost  of  $890,000.  The  cost  of  compliance 
with  this  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  imi>act  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 


Adoption  of  the  Amendment 
PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Avtbority:  49  U.&C  1354(a).  1421  and  1423; 
49  U5.C.  106(g]  (Revised,  Pub.  L  87-449, 
lanuary  12, 1963);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Piper  Aircraft  Corporation  (Ted  Smith 
Aeroatar):  Applies  to  the  folkowing 
models  and  serial  numbers  of  airplanes 
certificated  in  any  category: 


Modri 

Senal  nunitMa  altKiad 

PA-«0-WIO  (Aeroslaf 

6O-O0C1-O03   through  60-0933- 

eoo) 

8161262 

PA-60-601  {Aiioitm 

61-0001-004  Wrough  61-0680- 

601). 

8162157. 

PA-60-601  P  (Aerosttf 

61P-O157-001      IhfOugh      61P- 

601P). 

0860-8163456 

PA-60-«02P  tAarodar 

629-0750-8165001     and     62P- 

602P).| 

0861-8165002    through    62P- 

0932-8t65055        and        60- 

B265001  twcugh  eO-83«021. 

PA-60-700P  (AefOStar 

60-8423001         through         60- 

700P). 

8423025 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failed  exhaust  system 
components,  accomplish  the  following  on 
each  engine: 

(a)  For  affected  Model  PA-60-600  I 
airplanes,  remove  the  exhaust  system            ' 
components  by  accomplishing  the  following 
steps: 

(1)  Remove  engine  cowling. 

(2)  Remove  exhaust  stack  support  clamp 
from  stack. 

(3)  Disconnect  all  stack  flanges  and  remove 
complete  exhaust  stack  assembly  from  each 
side. 

(b)  For  affected  Models  PA-6O-601.  eoiP, 
-602P,  and  -700P  airplanes,  remove  the 
exhaust  system  components  by 
accomplishing  the  follovtrtng  steps: 

(1)  Remove  engine  cowling. 

(2)  Loosen  clamp  on  turbochargrr  exhaust 
port  and  slide  rear  section  of  exhaust  stack 
aft  and  out. 

(3}  Disconnect  waste  gate  control  linkage 
and  remove  clamp  attaching  turbocharger 
waste  gate. 

(4)  9ide  waste  gate  section  aft  and  out. 
{5J  Loosen  balance  tube  end  and  center 

clamps,  and  compress  balance  tube. 

(6)  Disconnect  all  stack  flanges  and  remove 
forward  section  of  exhaust  stack  from  each 
side. 

(c)  For  all  affected  airplanes,  visually 
inspect  all  exhaust  system  components  t>y 
accomplishing  the  following: 

(1)  Clean  and  inspect  all  welds  for  cracks 
and  pin  holes,  using  a  dye  penetrant 
procedure. 
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(2)  Inspect  clamps,  clamp  bolts,  and 
supports  for  condition  and  security  of 
attachment. 

(3)  Inspect  slip  joints  for  signs  of  leaks 
and/or  binding. 

(4)  Inspect  stack  flange  mating  surfaces  for 
cracks  or  burns. 

(5)  Inspect  turbocharger  mounting  flange  on 
waste  gate  for  cracks  or  burns. 

(6)  Rotate  waste  gate  control  lever  to  insure 
proper  operation. 

(7)  Inspect  gaskets  for  signs  of  leaks. 
Discard  gaskets  at  each  disassembly. 

(d)  For  all  affected  airplanes,  inspect  using 
dye  penetrant  procedures,  the  turbocharger 
attachment  flange  on  aft  section  exhaust  pipe 
for  cracks,  especially  in  the  welds. 

(e)  Prior  to  further  flight,  replace  all 
unserviceable  parts  including  all  used 
gaskets. 

(f)  For  affected  Model  PA-60-600  airplanes, 
install  the  exhaust  system  by  accomplishing 
the  following  steps: 

(1)  Prior  to  reassembly,  clean  up  all  slip 
joints  and  apply  Fel-Pro  antiseize  lubricant 
(Type  C5-A).  Piper  Part  Number  912-012.  to 
exhaust  pipes  at  slip  joints. 

(2)  Slide  forward  and  aft  sections  together. 
Replace  parts  that  do  not  assemble  freely 
without  binding. 

(3)  Place  new  f]ange  gaskets  into  position 
and  place  exhaust  system  onto  cylinder  studs 
at  exhaust  ports.  Install  flange  nuts  loosely. 

(4)  Pariially  tighten  all  nuts.  Never  fully 
tighten  any  part  of  the  exhaust  system  before 
proceeding  to  another  part  on  the  same  side 
of  the  engine. 

(5)  Inspect  slip  joint  after  stacks  are 
installed  to  assure  proper  alignment  and 
freedom  from  binding  when  flange  nuts  are 
tightened. 

(6)  Tighten  each  part  on  one  side  of  the 
engine  uniformly  until  a  torque  of  205-215 
inch  pounds  has  been  applied. 

(7)  Install  exhaust  stack  support  clamp 
onto  stack,  and  adjust  support  rod  ends  so 
that  clamp  can  be  moved  along  stack  by 
hand.  Distance  between  stack  and  tunnel 
surface  should  be  .50  inch  minimum  to  1.60 
inch  maximum  on  left  stack;  .75  inch 
minimum  to  1.60  inch  maximum  on  right 
stack.  Replace  parts  which  do  not  fall  within 
this  range. 

(8)  Start  and  run  engine  in  accordance  with 
the  appropriate  flight  manual,  shut  down 
engine  and  check  for  leaks  and  correct  as 
required. 

(9)  Install  cowling. 

(g)  For  affected  Models  PA-60-601.  -601P. 
602P.  and  -700P  airplanes,  install  the  exhaust 
system  by  accomplishing  the  following: 

(1)  Prior  to  reassembly,  clean  all  slip  joints 
and  apply  Pel-Pro  antiseize  lubricant  (Type 
C5-A).  Piper  Part  Number  912-012.  to  exhaust 
pipes  and  waste  gates  at  all  slip  joints. 

(2)  Slide  first  and  second  sections  of 
exhaust  stack  together.  Replace  parts  that  do 
not  assemble  freely  without  binding. 

(3)  Position  stack  flanges  and  new  gaskets 
onto  exhaust  ports.  Install  flange  nuts 
loosely. 

(4)  Install  V-clamp  onto  turbocharger  waste 
gate  flange  with  opening  aft. 

(3)  Position  new  gasket  on  waste  gate 
turbocharger  exhaust  port.  Spread  V-clamp 
on  turbocharger  waste  gate  flange  and  install 


waste  gate  onto  exhaust  pipe  and 
turbocharger.  Install  clamp  nut  loosely. 

(6)  Install  V-clamp  and  new  gasket  on 
turbocharger  exhaust  port.  Spread  V-clamp 
and  install  aft  section  of  exhaust  stack  onto 
turbocharger  and  waste  gate.  Install  clamp 
nut  loosely. 

(7)  Install  balance  tube,  insuring  that  ends 
extend  into  clamps  beyond  slits  in  tube  ends, 
and  install  end  clamp  bolts  loosely. 

(8)  Starting  at  the  front  of  the  engine  and 
working  aft.  partially  tighten  all  nuts.  Never 
fully  tighten  any  part  of  the  exhaust  system 
before  proceeding  to  another  part  on  the 
same  side  of  the  engine. 

(9)  Reinspect  all  joints  after  parts  are 
installed  to  assure  proper  alignment  and 
freedom  from  binding  when  nuts  are  fully 
tightened. 

(10)  Tighten  each  part  on  one  side  of  the 
engine  uniformly,  starting  at  front  of  engine 
and  working  aft.  Torque  flange  nuts  to  205- 
215  inch  pounds  and  V-clamp  nuts  to  45-50 
inch  pounds. 

(11)  After  completing  both  sides  of  engine, 
tighten  balance  tube  clamps. 

(12)  Reconnect  and  adjust  waste  gate 
control  linkage  per  Aircraft  Maintenance 
Manual. 

(13)  Start  and  warm  engine  in  accordance 
with  appropriate  flight  manual,  shut  down 
engine,  check  for  evidence  of  leaks  and 
correct  as  necessary.  Retorque  V-clamps  to 
45-50  inch  pounds. 

(14)  Install  cowling. 

(h)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  l>e  accomplished. 

(i)  An  equivalent  means  of  compliance  with 
this  AD  may  be  used  if  approved  by  the 
Manager.  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway.  Suite  210. 
Atlanta,  Georgia  30349. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documenf(s)  referred  to 
herein  upon  request  to  Piper  Aircraft 
Corporation,  2926  Piper  Drive.  Vero  Beach, 
Florida  32960:  or  may  examine  the 
document{8)  referred  to  herein  at  FAA.  Office 
of  the  Regional  Counsel.  Room  1558. 601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

Note. — Piper  Aircraft  Corporation  Service 
Bulletin  No.  8ia  dated  February  25. 1988. 
pertains  to  the  subject  addressed  by  this  AD. 

This  amendment  becomes  effective  on  May 
15. 1987. 

Issued  in  Kansas  City,  Missouri,  on  March 
31. 1987. 

Joseph  T.  Brennan. 

Acting  Director.  Central  Region. 

[PR  Doc.  87-7979  Filed  4-9-87;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  87-CE-12-AD;  Amdt  39-  5601] 

Airworthiness  Directives;  Avions 
Pierre  Robin  Model  R2160  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Avions  Pierre  Robin  Model 
R2160  airplanes,  which  requires  a  visual 
inspection  of  the  rudder  bar  for  cracks 
and  a  subsequent  modification  to 
preclude  the  formation  of  additional 
cracks.  A  report  of  cracks  has  been 
received  which  may  cause  loss  of 
control  of  the  airplane.  This  inspection 
and  modification  will  detect  and  correct 
these  cracks  and  preclude  the  loss  of 
rudder  control. 

EFFECTIVE  DATE:  April  20.  1987. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Service  Bulletin  (S/B)  No. 
109,  dated  April  28, 1986,  applicable  to 
this  AD  may  be  obtained  from  Avions 
Pierre  Robin,  Aerodrome  de  DIJON-Val- 
Suzon,  Darois.  Fontaine-Les-Dijon, 
France  F-21121,  This  information  may 
be  examined  at  the  Rules  Docket.  FAA. 
Office  of  the  Regional  Counsel.  Room 
1558,  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Roger  Anderson,  Aircraft 
Certification  Staff,  AEU-100,  Europe. 
Africa,  and  Middle  East  Office.  FAA. 
c/o  American  Embassy,  B-1000. 
Brussels.  Belgium;  Telephone  (322) 
513.38.30:  or  Mr.  Herman  C.  Belderok. 
Foreign  FAR  23  Section,  Central  Region 
ACE-109,  601  East  12th  Street,  Kansas 
City.  Missouri  64106;  Telephone  (816) 
374-6932. 

SUPPIXMENTARY  INFORMATION:  The 

manufacturer.  Avions  Pierre  Robin, 
received  a  report  that  fatigue  cracks  had 
been  found  in  the  rudder  bar  of  an 
Australian  registered  Avions  Pierre 
Robin  airplane.  As  a  result,  Avions 
Pierre  Robin  has  issued  S/B  No.  109. 
dated  April  28. 1986,  which  requires  a 
visual  inspection  of  the  rudder  bars  for 
cracks  in  the  area  where  the  vertical 
and  horizontal  tubes  are  joined,  and 
subsequent  reinspections  every  100 
hours  time-in-service  (TIS)  until  the  area 
is  reinforced.  The  French  Civil  Aviation 
Authority,  the  Director  Generate  de 
I'Aviation  Civile  (DGAC).  who  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  France,  has  classified  this 
service  bulletin  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes  by  issuing  a  French 
AD  No.  86-148-{A)Rl.  dated  November 
26. 1986.  On  airplanes  operated  under 
French  registration,  this  action  has  the 
same  effect  as  an  AD  on  airplanes 
certified  for  operation  in  the  United 
States.  The  FAA  relies  upon  the 
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certification  of  Ihe  DGAC  combined 
with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  %vith  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Avions  Pierre  Robm  S/B  No  109.  dated 
April  28, 1986,  and  the  mandatory 
classification  of  this  service  bulletin  by 
the  DGAC  Based  on  the  forefoing,  the 
FAA  has  determined  that  the  condition 
described  herein  is  an  unsafe  condition 
that  may  exist  or  develop  on  other 
products  of  the  same  type  design 
certificated  for  operation  in  the  United 
States. 

Therefore,  an  AD  is  being  issued 
requiring  a  visual  inspection  of  the 
rudder  bars  for  cracks  in  the  area  where 
the  vertical  and  horizontal  tubes  are 
joined,  and  incorporating  the 
manufacturer's  specified  modifkation 
within  100  hours  TIS  on  Avions  Pierre 
Robin  Model  R2160  airplanes.  Because 
an  emergency  condition  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  role  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "AOUHtastS" 
at  the  location  identified. 

List  ef  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 


Adoption  of  the  AmendmeDt 

PART  39— (AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1,  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  llJfl. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Avions  Piaire  Robin:  Applies  to  Model  R2ie0 
(ail  serial  numbers)  airi^aaes  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomptisbed. 

To  preclude  the  loss  of  rodder  control, 
accompKsli  the  following: 

(b)  Within  the  next  10  hours  tinie-tn-«ervice 
(TIS)  after  the  effective  date  of  this  AD. 
visually  inspect  for  cracks  the  area  of  each 
rudder  bar  adjacent  to  the  point  where  the 
vertical  and  horizontal  tubes  are  joined  in 
accordance  with  the  instructions  of  Avions 
Pierre  Robin  Service  Bulletin  (S/B)  No.  108. 
dated  April  28, 1986  (hereinafter  referred  to 
as  APR  S/B  No.  109).  if  any  crack  ia  found, 
belore  further  flight,  reinforce  all  the  rudder 
bars  in  accordance  with  the  modification 
specified  in  APR  S/B  No.  109. 

(b)  Withm  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  unless  previously 
modified  in  accordance  with  paragraph  (a)  of 
this  AD,  reinforce  all  the  rudder  bars  in 
accordance  with  the  modificatioa  specified  in 
APR  S/B  Na  109. 

(c)  Airplanes  may  be  flown  m  accordance 
with  FAR  21.197  to  a  kxation  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  comphance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
loa  Europe,  Africa,  and  Middle  East  Office, 
FAA.  c/o  American  Embassy,  B-1000 

^   Brussels.  Belgium. 

All  persons  affected  by  this  directive  may 
obtain  a  copy  of  the  document  referred  to 
herein  upon  request  to  Avions  Pierre  Robin. 
Aerodrome  de  DIJON-Val-Suzon.  Darois. 
Fontaine-Les-Dijon,  France  F-21121:  or  may 
examine  the  document  referred  to  herein  at 
FAA,  Office  of  the  Regional  Counsel,  Room 
1K8.  eoi  East  12th  Street,  Kansas  City, 
Missouri  64106. 

This  amendment  becomes  effective  on 
April  20, 1987. 

Issued  in  Kansas  City,  Miaeouri.  on  April  3. 
1987. 

Paul  K.  Bohr, 
Director,  Central  Region. 
[PR  Doc.  87-7982  Filed  4-9-87;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  87-CE-11-AD;  Amdt  39-55991 

Airworthiness  Directives;  Beech 
Ahrraft  Corporation  Models  65-A90: 
65-A90-1  (U-21A),  (Jli-21A),  (U-21G), 
(RU-21A);  65-A90-2  (RU-21B);  65- 
A90-3  (RU-21C);  65-A90-4  (RU-21H>; 
B90;  C90;  C90A;  E90;  F90;  H90  (T-44A); 
200;  B200;  200C;  B200C  (C-12F); 
200CT;  B200CT;  200T;  B200T;  A200  (C- 
12A),  (C-12C);  A200C  (UC-12B); 
A200CT  (C-120),  (C-12F),  (RC-120), 
(RC-12G),  (FWC-12D);  300;  1900;  and 
1900C  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKMi:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD),  AD 
87-04-24,  applicable  to  Beech  Aircraft 
Corporation  Models  65-A90;  6S-A90-1 
(U-21A),  (IU-21A),  (U-21G).  (RU-21A): 
65-A90-2  (RU-21B);  65-A9G-3  (RU-ZlCJ; 
65-A90-4  (RU-21H);  B90;  C90;  C90A 
E90;  F90;  H90  (T-^14A);  200;  B200;  200C; 
B200C  IC-12F):  200CT;  B200CT;  200T; 
B200T;  A200  (C-12A).  (C-12C);  A200C 
(UC-12B):  A200CT  (C-12D).  (C-12F). 
(RC-12D),  (RC-12G),  (FWC-12D);  300; 
1900;  and  1900C  airplanes,  and  codifies 
the  corresponding  emergency  AD  letter 
dated  February  23, 1987,  into  the  Federal 
Register.  This  AD  requires  modification 
of  the  elevator  trim  cable  system  to 
prevent  the  elevator  trim  cable  from 
becoming  partially  disengaged  from  the 
manual  or  electric  trim  cable  pulley 
which  can  inhibit  movement  of  the 
elevator  trim  tab  and  increase  the 
elevator  control  forces,  and  in  addition, 
the  aft  cable  guard  will  be  modified  or 
sealed,  to  provide  moisture  protection. 
EFFGCTtVE  DATE:  April  14, 1987,  to  all 
persons  except  those  to  whom  it  has 
already  been  made  effective  by  priority 
letter  from  the  FAA  dated  February  23. 
1987. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

AOORessES:  Beechcraft  MandatOTy 
Service  Bulletin  No.  2028,  Rev.  III. 
revised  February  1987,  applicable  to  Ibis 
AD  may  be  obtained  from  Beechcraft 
Aero  and  Aviation  Centers  or  Beech 
Aircraft  Corporation.  Commercial 
Service  Department  52,  P.O.  Box  85, 
Wichita.  Kansas  67201-0065.  This 
information  may  be  examined  at  the 
Rules  Docket.  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Dale  A.  Vassalli,  Aerospace  Engineer, 
ACE-130W,  Wichita  Aircraft 
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Certification  Office,  1801  Airport  Road, 
Room  100.  Mid-Continent  Airport. 
Wichita,  Kansas,  67209;  Telephone  (316) 
946-4419. 

SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  86-20-03, 
Amendment  39-5413  published 
September  10, 1986,  in  the  Federal 
Register,  page  No.  32202  thru  32204, 
applicable  to  Beech  Aircraft  Corporation 
Models  65-90;  65-A90;  65-A90-1  (U- 
21  A),  (JU-21A),  (U-21G),  (RU-21A);  65- 
A90-2  (RU-21B);  65-A90-3  (RU-21C); 
65-A90-4  (RU-21H):  B90;  C90;  C90A; 
E90;  F90;  H90  (T-44A);  200;  B200;  200C; 
B200C;  200CT;  B200CT;  200T;  B200T; 
A200  (C-12A),  (C-12C):  A200C  (UC- 
12B);  A200CT  (C-12D).  (RC-12D).  (RC- 
12G),  (FWC-12D):  300;  1900;  and  1900C 
airplanes,  requires  modification  of  the 
elevator  trim  cable  system.  Subsequent 
to  the  issuance  of  AD  86-20-03  the  FAA 
became  aware  of  an  incident  wherein  an 
aft  cable  guard  installed  per  Beechcraft 
Service  Bulletin  No.  2028,  Revision  II,  in 
accordance  with  AD  86-20-03.  had 
experienced  a  frozen  elevator  trim 
control  during  flight.  The  investigation 
of  the  incident  determined  that  moisture, 
which  had  accumulated  in  the  elevator 
trim  tab  aft  cable  guard,  froze  at  altitude 
and  jammed  the  elevator  trim  control.  It 
has  been  determined  that  the  elevator 
trim  tab  aft  cable  guard  on  these 
airplanes  are  subject  to  moisture 
contamination,  which  can  result  in  an 
unsafe  flight  condition.  Therefore,  the 
FAA  is  superseding  AD  86-20-03  by 
requiring  that  the  elevator  trim  tab  aft 
cable  guard  be  protected  against 
moisture. 

The  FAA  determined  that  this  is  an 
unsafe  condition  that  may  exist  in  other 
airplanes  of  the  same  type  design, 
thereby  necessitating  the  AD.  It  was 
also  determined  that  an  emergency 


condition  existed,  that  immediate 
corresponding  action  was  required,  and 
that  notice  and  public  procedure  thereon 
was  impracticable  and  contrary  to  the 
public  interest.  Accordingly,  the  FAA 
notified  all  known  registered  owners  of 
the  airplanes  affected  by  this  AD  by 
priority  mail  letter  dated  February  23, 
1987.  The  AD  became  effective 
immediately  as  to  these  individuals 
upon  receipt  of  that  letter,  and  is 
identified  as  AD  87-04-24.  Subsequent 
to  issuance  of  AD  87-04-24.  the  FAA 
has  been  informed  by  Beech  Aircraft 
Corporation  that  the  Model  B200C  (UC- 
12F)  airplanes  (S/N  BU-1  thru  BU-12) 
are  being  modified  and  therefore  were 
removed  from  the  AD  effectivity  list. 
Since  the  unsafe  condition  described 
therein  may  still  exist  on  other  Beech 
Aircraft  Corporation  Models  65-A90;  65- 
A90-1  [U21A),  (IU-21A),  (U-21G).  (RU- 
21A);  65-A90-2  (RU-21B);  65-A90-3 
(RU-21C);  65A90-4  (RU-21H);  B90;  C90; 
C90A;  E90;  F90;  H90  (T-44A);  200;  B200; 
200C;  B200C  (C-12F);  200CT;  B200CT; 
200T:  B200T;  A200  {C-12A),  (C-12C); 
A200C  (UC-12B);  A200CT  (C-12D).  (C- 
12F),  (RC-12D),  (RC-12G).  (FWC-12D): 
300;  1900;  and  1900C  airplanes,  the  AD  is 
being  published  in  the  Federal  Register 
as  an  amendment  to  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  39)  to  make  it  effective  to  all 
persons  who  did  not  receive  the  letter 
notification.  Because  a  situation  still 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  contrary  to  the 
public  interest,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 


Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft,  Safety. 

Adoption  of  the  AmefMfanent 
PART  39-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  46  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  10e(g)  (Revised.  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Anwndad] 

2.  By  adding  the  following  new  AD: 

Beech  Aircraft  Corporation:  Applies  to  the 
following  Beech  airplanes  certificated  in 
any  category. 


Models 

Sahtf  Nuntwi  (S/»0 

Relaranca  Sarwca  Inuniclion  Na 

65-A90,  B90.  C90.  C90A _ .„ .  _ 

U-114lhniLJ-1l39 „     __ 

eMcfnan  Uandanry  Serve*  tn- 
alrocbon  No  2028.  Rm  W.  ra- 
vised  February  1987 

E90 _ 

LW-l  thaiLW-347 

F90 „      _ 

LA-2  thfu  LA-236 

200,  B200 

200C.  B200C....        . 

BB-2,  B&-6  Ihnj  BB-tZll;  BB-1213  ttn  BiklZSs';  BB^IZSS  Wvu  Bel'l261.  Ba-'l2«3  tmi  B8^ 
1267. 

BL-1  tiru  BL-112  and  BL-124  thru  BL-127 

BN-t  IhruBN-* 

200CT.  B200CT._..    ._     .     ._ 

200T.  B200T 

BT-1  lfwuBT-31 

300  _.  . 

FA-1  Ihfu  FA-38  and  FA-40  Mm.  FA..«o 

1900  

UA-1  ttru  UA-.l 

1900C 

M90  (T-4AA) _      

LL-1  thru  LL-18.  LL-20  Ihru  U-31,  LL-33  Ihiu  a-40.  LL-*2  Mu  a-«8.  and  U-SO  »»u  LL-ei 

BO-1lhiuBO-30.                    __     

A200  (C-12A) 

Baaeh   T.44A   ServicB    lns»ucllor« 

Na  T-44A-0058.  n«*   1 
BaacO    C-12    Sannoa    moucliona 

Na  C-12-0103.  Rm  1. 

A200  (C-)20 

BC-1  thru  BC-75 

A200CT  (C-120) _ 

BP-1.  BP-22.  BP-24  thfu  BP-39;  BP-40  and  BP-45 1..!1Z'Z 

A200CT  (RC-I20) 

Gfl-I  thru  GR-13 „ 

A200CT  (RC-t2G) 

FC-1  thru  FC-3 

A200CT  (FWC-12D) _ _ 

BP-7  thru  BP-11 

A200C  (liC-12B) „ 

A200CT  (C-120) _._ ._ 

BJ-1  thru  BJ-66 _ 

BP-46  Ihru  BP-51 _._ 

tlf-52  Ihru  BP-63 _ 

A200CT  (C-I2F) _ _ _ 

Baach  C-12  Sarvica  IntliucWna 
»*>.  C-12-0112 

B200C  (C-12F) 

BL-73  thru  BL-1 12  and  BL-1 18  thru  BL-123 „ 
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Mode«s 


66-A90-1  (U-21A).. 


65-A90-1  (JU-21A)... 

65-A90-1  (U-21G) 

65-A90-1  (nU-21A».. 
6S-A90-2inU-21B).. 
65-A90-3(RU-21C).. 
65-A90-4  (HU-21H).. 


Serial  Numbers  (S'N« 


4-61 


LM-1  Ihru  LM-ei  LM-«5.  LM-67  Itiru  LM-68.  LM-71  thru  LM-107.  and  LM-112  thru  LM-124 


LM-€4.  LM-66.  LM-70.. 

LM-t2Smru  LM-1 41 

LM-108lhru  LM-1 11 

LS-1  thru  LS-3 

LT-1  andLT-2 

LU-1  thru  LU-19i 


Cornpliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless 
previously  accomphshed. 

To  preclude  malfunction  of  the  elevator 
trim  cable  system,  accomplish  the  following: 

(a)  Within  the  next  10  hours  time-in- 
service,  perform  the  following: 

(1)  For  Models  65-A90,  B90,  C90,  C90A 
airplanes  (S/N  L|-114  thru  Lj-lllO),  and 
Model  E90  airplanes  (S/N  LW-1  thru  LW- 
347),  which  have  complied  with  AD  86-20-03, 
paragraph  (b).  and  for  Model  C90A  airplanes 
(S/N  Ll-nil  thru  LI-1139),  which  have  a 
redesigned  elevator  trim  cable  system 
installed  at  the  Beech  factory  without 
moisture  protection;  modify  the  elevator  trim 
system  in  accordance  with  Part  IV  of 
Beechcraft  Service  Bulletin  No.  2028,  Rev.  Ill, 
dated  February  1987. 

(2)  For  Model  F90  airplanes  (S/N  LA-2  thru 
LA-235):  Models  200  and  B200  airplanes  (S/N 
BB-2.  BB-6  thru  BB-1211  and  BB-1213  thru 
BB-1217):  and  for  Models  200C  and  B200C 
airplanes  (S/N  BL-1  thru  BL-112  and  BL-124): 
and  for  Models  200CT  and  B200CT  airplanes 
(S/N  BN-1  thru  BN-4);  Models  200T  and 
B200T  airplanes  (S/N  BT-1  thru  BT-30), 
which  have  complied  with  AD  86-20-03, 
paragraph  (b).  and  for  Model  F90  airplanes 
(S/N  LA-236):  and  for  Models  200  and  B200 
airplanes  (S/N  BB-1218  Ihru  BB-1253,  BB- 
1255  thru  BB-1261.  BB-1263  thru  BB-1267): 
and  for  Model  B200C  airplanes  (S/N  BI^125 
thru  BL-127);  and  for  Model  B200T  airplanes 
(S/N  BT-31).  which  have  a  redesigned 
elevator  trim  cable  system  installed  at  the 
Beech  factory  without  moisture  protection; 
modify  the  elevator  trim  system  in 
accordance  with  Part  V  of  Beechcraft  Service 
Bulletin  No.  2028,  Rev.  Ill,  dated  February 
1987. 

(3)  For  Model  1900  airplanes  (S/N  UA-1 
thru  UA-3)  and  for  Model  1900C  airplanes 
(S/N  UB-1  thru  UB-44).  which  have  complied 
with  AD  86-20-03.  paragraph  (b).  and  for 
Model  1900C  airplanes  (S/N  UB-45  thru  UB- 
62),  which  have  a  redesigned  elevator  trim 
cable  system  installed  at  the  Beech  factory 
without  moisture  protection;  modify  the 
elevator  trim  system  in  accordance  with  Part 
VI  of  Beechcraft  Service  Bulletin  No.  2028, 
Rev.  III.  dated  February  1987. 

(b)  For  those  airplanes  that  have  not  been 
modified  in  accordance  with  paragraph  (b)  of 
AD  86  -20-03.  within  the  next  25  hours  time- 
in-service,  accomplish  the  following: 

(1)  Check  the  operation  of  the  elevator  trim 
system  and  mark  the  elevator  trim  indicator 


scale  in  accordance  with  Part  1  or  Part  II  of 
Beech  Service  Bulletin  No.  2028,  Rev.  Ill, 
dated  February  1987. 

(2)  For  Models  65-A90,  B90,  C90.  C90A,  and 
E90  airplanes,  mark  the  elevator  trim  tab 
push  rods  in  accordance  with  Part  I  or  Part  II 
of  Beech  Service  Bulletin  No.  2028,  Rev,  III. 
dated  February  1987. 

N«4e.— The  following  airplanes  have  been 
previbusly  marked  by  the  manufacturer  per 
paragraphs  (a)(1)  and  (a)(2)  of  AD  86-20-03: 
Models  C90A  (S/N  LI-1077  thru  L)-niO), 
F90  (8/N  LA-223  thru  LA-235),  B200  (S/N 
BB-1193  thru  BB-1217).  B200C  (S/N  BL-72 
thru  PL-112  and  BL-124),  300  (S/N  FA-1  thru 
FA-38  and  FA-40  thru  FA-50).  1900  (S/N 
UA-i  thru  UA-3),  and  1900C  (S/N  UB-9  thru 
UB-44). 

(3)i  Place  the  Elevator  Trim  System  Preflighl 
Chedk  Procedure,  shown  in  Attachment  1  of 
this  Ad,  in  the  Limitations  Section  of  the 
FAA  Approved  Airplane  Flight  Manual  for 
the  Models  65-A90,  B90,  C90,  E90,  and  200T/ 
200GT  airplanes;  and  the  Limitations  Section 
of  the  Pilot's  Operating  Handbook  and  the 
FAA  Approved  Airplane  Flight  Manual  for 
the  Models  C90,  C90A,  F90,  200/200C,  B200/ 
B20aC.  B200T,  B200CT,  300,  and  1900/1900C 
airplanes. 

(c|  Prior  to  May  15, 1987,  modify  the 
elevptor  trim  system  on  all  airplanes  which 
have  not  complied  with  the  requirements  of 
paragraph  (a)  of  this  AD,  in  accordance  with 
Parti  III  of  Beechcraft  Service  Bulletin  No. 
2024  Rev.  III.  dated  February  1987. 

[dt\  Compliance  with  paragraph  (b)  of  this 
AD  (s  no  longer  necessary  after  the 
modification  required  in  paragraph  (c)  of  this 
AD  js  accomplished. 

(^  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  the  AD 
majf  be  accomplished. 

(fj  An  equivalent  means  of  compliance 
witb  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100,  Mid- 
Cotftinent  Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-^400. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document(s)  referred  to 
herein  upon  request  to  Beechcraft  Aero  and 
Aviation  Centers  or  Beech  Aircraft 
Corporation,  Commercial  Service  Department 
52,lP.O.  Box  85,  Wichita,  Kansas  67201-0085; 
or  inay  examine  copies  of  the  document(s) 
referred  to  herein  at  the  FAA.  Office  of  the 


Reference  Service  Instruction  No 


Beech  U-21  Service  Instruction  No 
U-21-0002.  Rev  1 


Regional  Counsel.  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

This  AD  supersedes  AD  86-20-03, 
Amendment  39-5413. 

This  amendment  becomes  effective  on 
April  14,  1987,  to  all  persons  except  those  to 
whom  it  has  already  been  made  effective  by 
priority  letter  from  the  FAA  dated  February 
23,  1987,  and  is  identified  as  AD  87-04-24. 

Issued  in  Kansas  City,  Missouri,  on  March 

30. 1987. 

! 
PaulK.BQhr,  ' 

Director,  ^antral  Region. 

Attachment  1 

(87-04-24) 
Operating  Limitation 

The  Elejvator  Trim  System  Preflight  check 
procedure,  as  defined  below,  must  be 
conducted  prior  to  each  flight. 

To  verify  that  the  elevator  trim  cable  is  not 
fouled  or  disengaged  from  the  cable  drum,  the 
following  Elevator  Trim  System  Preflight 
Check  is  Required  prior  to  each  flight  of  the 
Beech  Model  65-A90,  B90.  C90.  C90A.  E90. 
F90.  200.  B200.  200C,  B200C.  2()0CT,  B200CT, 
200T,  B2qDT,  300,  1900  and  1900C  airplanes: 

Cockpit 

1.  ContJ-ol  Locks— flemove.  i 

2.  Elevator.  Trim: 

a.  All  Airplanes  except  190O/190OC— Set  to 
•O"  Units 

b.  1900/1900C  airplanes— Se/  Two  Units 

Nose  Up. 
Caution 

The  elevator  trim  system  must  not  be 
forced  past  the  limits  which  are  indicated  on 
the  elevator  trim  indicator  scale  either 
manually,  electrically  (except  Model  300)  or  . 
by  action  of  the  autopilot  (except  Model  300)i 

Tail  Section. 

l.Elevjalor  Trim  Tab. 

a.  Verify  "O"  (Neutral]  Position. 

2.  On  Model  65-A90,  B90,  C90,  C90A  and 
E90  airplanes,  the  elevator  trim  tab  "O  " 
(neutralj  position  is  determined  by  observing 
that  the  alignment  marks  on  the  elevator  trim 
tab  pushrods  align  with  the  alignment  marks 
on  the  elevator  (See  Figure  1  or  2  below), 
when  the  elevator  is  resting  against  the 
downstdps. 
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POSITION  THE  MARK 
WHERE  THE  PUSHROD 
GOES  THROUGH  THE 
ELEVATOR  SKIN 


V 


FORWARD 


ELEVATOR  TRIM  TAB 
PUSH  ROD 


TRIM  TAB 

PUSHROD  OPENING 
tN  ELEVATOR  SKIN 
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oo 


Puthrod  Markfno  (Temporary) 
Flaur.  1       " 
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L_1.00  INCH- 
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ELEVATOR  TRIM  TAB 
PUSH  ROD 


FORWARD 

TRIM  TAB 

■PUSHROO  OPENING 
IN  ELEVATOR  SKIN 


POSITION  THE  MARK 
WHERE  THE  PUSHROO 
GOES  THROUGH  THE 
ELEVATOR  SKIN 


Puihrod  Marking  (Permanent) 
Figure  2 
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3.  On  Model  F90.  200  Series.  300  and  1900/ 
1900C  airplanes,  the  elevator  trim  tab  "O" 
(neutral)  position  is  determined  by  observing 
that  the  trailing  edge  of  the  elevator  trim  tab 
aligns  with  the  trailing  edge  of  the  elevator, 
when  the  elevator  is  resting  against  the 
downstops. 

Warning 

The  above  Preflight  Inspection  check  Must 
be  repealed  prior  to  take-off  if  the  elevator 
trim  is  allowed  to  reach  limit  travel  at  any 
time  prior  to  take-off  as  a  result  of  Manual, 
Electrical  (except  Model  300)  OR  Autopilot 
(except  Model  300)  Operation  of  the  trim 
system. 

|FR  Doc.  87-7981  Filed  4-9-87:  8:45  am] 
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14CFRPart39 

(Docket  No.  83-ASW-33,  Amdt  39-5534 J 

Airworthiness  Directives;  Societe 
Nationale  industrielte  Aerospatiale 
(SNIAS)  Model  SA315,  SE3160,  SA316, 
and  SA319  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  imposes  a  finite  ser\'ice  life  for 
certain  original  and  repaired  main 
gearbox  support  "A"  frame  assemblies 
installed  on  Aerospatiale  Model  SA315. 
SE3160.  SA316.  and  SA319  series 
helicopters.  This  amendment  is  needed 
to  remove  the  finite  life  for  certain  "A" 
frames  when  used  on  a  Model  SE3160 
helicopter  for  the  reason  that  these  "A" 
frames  have  been  determined  to  have  an 
unlimited  service  life  when  used  on 
Model  SE3160  helicopters. 
EFFECTIVE  DATE:  May  11,  1987. 

The  incorporation  by  reference  of 
certain  publications  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  11, 1987. 

Compliance:  As  prescribed  in  the  AD. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale  Helicopter  Corporation, 
2710  Forum  Drive,  Grand  Prairie,  Texas 
75051,  Attention:  Customer  Support. 
These  documents  may  be  examined  at 
the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  Room  158,  Building  3B, 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas  76106. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Varoli,  Manager,  Aircraft 
Certification  Office,  FAA,  Europe, 
Africa,  and  Middle  East  Office,  c/o 
American  Embassy,  Brussels,  Belgium 
APO  New  York  09667,  or  James  H. 
Major,  Rotorcraft  Standards  Staff. 


Aircraft  Certification  Division,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Forth  Worth,  Texas  76101,  telephone 
number  (817)  624-5117. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Amendment  39-4787 
(49  FR  2239),  AD  84-01-03  was 
published  in  the  Federal  Register  on 
November  10, 1986  (51  FR  40811).  AD  84- 
01-03  currently  imposes  a  finite  service 
life  for  certain  original  and  repaired 
main  gearbox  support  "A"  frame 
assemblies  and  requires  replacement  of 
certain  affected  assemblies  within  50 
hours'  time  in  service  for  Aerospatiale 
Model  SA315.  SA316,  and  SA319  series 
helicopters.  The  AD  also  presently 
contains  an  incorporation  by  reference 
statement. 

After  issuing  Amendment  39-4787,  the 
FAA  determined  that  the  finite  service 
life  for  certain  "A"  frame  assemblies 
used  on  Model  SE3160  helicopters  may 
be  increased  from  11,000  hours  to 
unlimited  hours'  time  in  service  as 
stated  in  Aerospatiale  Alouette  Service 
Bulletin  (SB)  No.  01.49,  Revision  1,  and 
that  an  additional  model  should  be 
added  to  the  AD.  Therefore,  Amendment 
39-4787  is  amended  by  incorporating  by 
reference  the  information  in  SB  No. 
01.49,  Revision  1,  dated  May  30, 1986.  In 
addition,  the  applicability  statement  and 
paragraph  (b)  are  amended  to  add  the 
Model  SE3160. 

No  comments  were  received  on  the 
notice  proposal;  therefore,  the  proposal 
is  adopted  without  change. 

The  FAA  has  determined  that  this 
regulation  only  involves  one  helicopter 
model  of  which  fourteen  are  registered 
in  the  United  States.  It  relieves  a 
requirement  for  this  model  and  imposes 
no  additional  economic  burden. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291,  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"For  Further  Information  Contact." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  Incorporation  by 
reference. 


Adoption  of  the  Amendment 
PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  §  39.13  of  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  amending  Amendment  39-^787 
(49  FR  2239),  AD  84-01-03,  as  follows: 

a.  Revise  the  applicability  statement 
by  adding  "SE3160"  between  SA315  and 
SA316. 

b.  Revise  paragraph  (b)  and  its  note 
paragraph  to  read  as  follows: 

•  •  *  *  • 

(b)  For  Models  SE3ieiO.  SA316,  and  SA319 
series  helicopters,  comply  with  Alouelle  SB 
No.  01.49,  Revision  1.  dated  May  30. 1986. 
within  50  hours'  time  in  service  after  the 
effective  date  of  this  AD  amendment.  This 
bulletin  establishes  a  finite  service  life  for 
certain  identified  original  and  repaired  "A" 
frame  assemblies  for  these  helicopters  and 
permits  only  one-time  replacement/repair  of 
an  eye  end-fitting  on  each  "A"  frame 
assembly.  Replacing  a  repair  eye  end-fitting 
with  another  repair  eye  endntting  is 
prohibited. 

Note:  Revision  A  of  the  service  bulletin 
establishes  for  the  Model  SE3160  an  11.000- 
hour  service  life  limit  for  certain  original  and 
repaired  "A"  frames  and  a  5.500-hour  service 
life  limit  for  certain  other  original  and 
repaired  "A"  frames.  Revision  1.  dated  May 
30. 1986.  instituted  on  Model  SE3160 
ht'licopters  an  unlimited  service  life  for 
original  "A"  frames  whose  serial  number  is 
preceded  by  letters  other  than  "RO".  (Frames 
with  RO  serial  numbers  retain  the  11.000-hour 
and  5.500-hour  service  life.)  For  Model  SE3160 
helicopters,  a  repair  eye  end-fitting  is  limited 
to  5.500  hours  service  life. 

For  the  Models  SA316  B  and  C  and  SA319D 
helicopters,  the  service  bulletin.  Revision  A 
and  1.  retains  the  present  3.200  or  1.600-hour 
service  life  limit  for  certain  original  and 
repaired  "A"  frames  and  eye  end-fittings  and 
establishes  a  1.600-hour  service  life  for 
certain  other  original  and  repair  eye  end- 
fiitings. 
*         •         •         •         • 

This  amendment  amends  Amendment 
39-4787  (49  FR  2239),  AD  84-01-03. 

This  procedure  shall  be  done  in 
accordance  with  Aerospatiale  Alouette 
SB  No.  01.49,  Revision  1,  dated  May  30. 
1986.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)(1).  Copies  may  be  obtained 
from  Aerospatiale  Helicopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75051,  Attention; 
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Customer  Support.  Copies  may  be 
inspected  at  the  Office  of  the  Regional 
Counsel.  FAA,  Southwest  Region,  4400 
Blue  Mound  Road.  Fort  Worth.  Texas,  or 
at  the  Office  of  the  Federal  Register. 
1100  L  Street.  NW..  Room  8401. 
Washington.  DC. 

Issued  in  Fort  Worth.  Texas,  on  March  3. 
1987. 

Don  P.  Watson. 

Acting  Director.  Southwest  Region. 
|FR  Doc.  87-7987  Filed  4-9-87:  8:45  amj 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  370,  376  and  399 
[Docket  No.  70340-7040] 

Clarifications  of  Export  Licensing 
Policy 

agency:  Export  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Final  rule. 

summary:  This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulations, 
clarifies  existing  export  licensing  policy. 

Section  370.11  is  amended  to  explain 
how  an  exporter  may  request 
notification  from  the  Office  of  Export 
Licensing  when  an  export  license 
application  or  reexport  request  is 
reviewed  by  COCOM,  an  international 
security  export  control  system.  Section 
376.14  is  amended  to  clarify  export 
policy  on  certain  crime  control  and 
detection  commodities.  In  addition. 
Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List)  is  amended  to 
correct  the  formula  for  calculating  the 
"average  seek  time"  of  disc  drives 
controlled  by  entry  1565A. 
EFFECTIVE  DATE:  This  rule  is  effective 
April  10. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Muldonian  or  |ohn  Black,  Office 

of  Technology  and  Policy  Analysis, 

Export  Administration.  Telephone:  (202) 

377-2440. 

SUPPt-EMCNTARY  »«FORMATK)H: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Ordef  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 


2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  App.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald.  Office 
of  Technology  and  Policy  Analysis. 
Export  Administration.  U.S.  Department 
of  Commerce.  P.O.  Box  273.  Washington, 
DC  29044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  under  sections 
603(^  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  contains  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  This  collection 
of  information  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0625-0001. 
Ust  of  SubjecU  in  15  CFR  Parts  370.  376 
and  399 

Administrative  practice  and 
prooedure.  Exports.  Reporting  and 
recordkeeping  requirements. 

PARTS  370,  376,  AND  39»— 
[AMENDED] 

Accordingly,  the  Export         

Administration  Regulations  15  CFR 
Parte  370.  376.  and  399  are  amended  as 
follows: 

1.  The  authority  citation  for  Parts  370 
and  376  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Slat.  503.  50 
U.S.C.  App.  2401  et  seq.  as  amended  by  Pub. 
L.  97-145  of  Decemb»er  29. 1961  and  by  Pub.  L. 
99-84  of  )«iy  IZ  1985:  E.0. 12525  of  July  12. 
1983  (50  PR  28757.  July  16,  1985). 

2.  The  authority  citation  for  Part  399 
corttinues  to  read  as  follows; 

Authority:  Pub.  L  96-72.  33  Stat.  503.  50 
U.SX:.  App.  2401  et  seq.  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981  and  by  Pub.  L. 


99-64  of  )uly  12. 1985;  E.0. 12525  of  |uly  12, 
1985  (50  PR  28757,  )uly  16, 1985);  Pub.  L.  95- 
223,  50  use.  1701  et  seq.:  E.0. 12532  of 
September  9, 1985  (50  PR  36861,  September 
10, 1985)  as  affected  by  notice  of  September 
4, 1986  (51  PR  31925.  September  8. 1988);  Pub. 
L.  99-440  (October  2, 1986);  E.0. 12571  of 
October  27, 1986  (51  PR  39505.  October  29. 
1986). 

3.  Paragraph  (c)  of  §  370.11  is  revised 
to  read  as  follows: 

§  370.1 1    Information  to  exporters. 

***** 

(c)  Request  for  notification  of 
COCOM  review  of  application.  The 
United  States  participates  in  an 
international  security  export  control 
system.  The  Coordinating  Committee 
(COCOM)  of  this  system  reviews 
proposed  transactions  to  export  or 
reexport  certain  strategic  commodities 
or  technical  data  to  the  People's 
Republic  of  China  and  to  Country 
Groups,  q,  W  and  Y.  The  Office  of 
Export  Licensing  refers  certain  export 
license  applications  and  requests  for 
reexport  authorization  to  COCOM  for 
review.  Such  referral  will  add  two 
months  or  more  to  the  usual  processing 
time. 

The  Office  of  Export  Licensing  will 
notify  the  applicant,  upon  request,  when 
a  proposed  export  or  reexport  is  referred 
to  COCOM  for  review.  Request  for 
notification  should  be  made  at  the  time 
the  license  application  or  reexport 
request  is  submitted  by  inserting  the 
phrase  "notification  of  COCOM  review 
requested"  in  Item  15  of  Form  ITA-«22P. 
Application  for  Export  License. 
«        «        *        •        • 

4.  Paragraph  (a)  of  §  376.14  is 
amended  by  inserting  a  sentence  before 
the  final  sentence  and  revising  the  final 
sentence,  as  follows: 

§  376.14    Crime  control  and  detection 
commodities. 

(a)  Export  license 
requirements.   '  '  '  Applications  for 
validated  export  licenses  for  "specially 
designed  implements  of  torture"  will  be 
denied.  Applications  for  other  items        | 
controlled  under  this  section  will 
generally  be  considered  favorably  on  a 
case-by-case  basis  unless  there  is 
evidence  that  the  government  of  tbe 
importing  country  may  have  violated 
internationally  recognized  human  rights 
and  that  the  judicious  use  of  export 
controls  would  t)e  helpful  in  deterring 
the  development  of  a  consistent  pattern 
of  such  violations  or  in  distancing  the 
United  States  from  such  violations. 
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§399.1    (Amended) 

5.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1565A  is  amended 
by  revising  the  definition  of  "average 
seek  time"  (in  paragraph  (c)  under 
"access  rate")  in  Advisory  Note  16  to 
read  as  follows: 

1565A  Electronic  computers,  "related 
equipment,"  equipment  or  systems  containing 
electronic  computers,  and  specially  designed 
components  and  accessories  for  these 
electronic  computers  and  "related 
equipment." 
***** 

Advisory  Note  16:  The  following  are 
definitions  of  terms  used  in  ECCN 
1565A: 

"access  rate" — 
(c)  Of  a  seek  mechanism  (R„) — 

***** 

'average  seek  time'  (t„) — 

The  sum  of  the  'maximum  seek  time' 
(tsm..)  and  twice  the  'minimum  seek 
time"  (t,„,„),  divided  by  three. 

Thus: 


T     - 


+  2T., 


6.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals.  Minerals,  and  Their 
Manufactures),  ECCN  5680B  is  amended 
by  removing  the  Advisory  Note. 

Dated:  April  7. 1987. 

Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 
A  dministrotion. 

[FR  Doc.  87-8042  Filed  4-9-87;  8:45  am) 
BILLING  CODE  3S10-OT-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

(Docket  No.  S6F-0263) 

Indirect  Food  Additives;  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  isobutylene-butene 
copolymers  in  the  manufacture  of 
expanded  foam-polystyrene  articles  and 
in  release  coatings  on  backings  or 
linings  for  pressure-sensitive  adhesive 


labels.  This  action  responds  to  a  petition 
filed  by  Permethyl  Corp. 
dates:  Effective  April  10, 1987; 
objections  by  May  11. 1987.  The  Director 
of  the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  certain  publications  in  21  CFR 
177.1430  effective  on  April  10, 1987. 
address:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  J.  Stephens,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  July  14. 1986  (51  FR  25404).  FDA 
announced  that  a  food  additive  petition 
(FAP  6B3925)  had  been  filed  by 
Permethyl  Corp..  Frazer,  PA  19355, 
proposing  that  §  ■^77.1^20  Isobutylene- 
butene  copolymers  (21  CFR  177.1430)  be 
amended  to  provide  for  the  safe  use  of 
isobutylene-butene  copolymers  in  the 
manufacture  of  foam-polystyrene 
articles  and  in  release  coatings  or 
linings  for  pressure-sensitive  adhesive 
labels. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  For  clarity,  the  agency  is 
changing  the  format  for  $  177.1430. 
Although  this  regulation  is  restructured, 
the  changes  have  not  affected  the  status 
of  the  previously  listed  uses  of  these 
copolymers. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 


(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  11. 1987,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging, 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348);  21 
CFR  5.10  and  5.61. 

2.  Section  177.1430  is  revised  to  read 
as  follows: 

§  177.1430    Isobutylene-butene 
copolymers. 

Isobutylene-butene  copolymers 
identified  in  paragraph  (a)  of  this  section 


BEST  COPY  AVAILABLE 
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may  oe  saieiy  useu  as  components  of 
articles  intended  for  use  in  contact  with 
food,  subject  to  the  provisions  of  this 
section. 

(a)  For  the  purpose  of  this  section, 
isobutylene-butene  copolymers  consist 
of  basic  copolymers  produced  by  the 
copolymerization  of  isobutylene  with 
mixtures  of /7-bulenes  such  that  the 


finished  basic  copolymers  contain  no* 
less  than  45  weight  percent  of  polj^ner 
units  derived  from  isobutylene  and  meet 
the  spedfications  prescribed  in 
paragraph  (b)  of  this  section  when 
tested  by  the  methods  described  in 
paragraph  (c)  of  this  section, 
(b)  Specifications: 


l90tMtyten».butefle  copoiynien 


1  Used  as  release  agents  in  petroleum  wax  complying  with 
;  178  3710  o<  Itw  chapter 

2  Used  as  plasticmrs  n  polyettiylene  complying  mnth  $  1 77  1 S20 
and  »i  potystyrene  comptymg  w«i  5  177  1640  of  this  chapter 

3  Used  as  compooenti  o(  rwo»ood  articles  with  H^  75  300. 
176170.  17B.Z10.  177  2I60((JM2).  1772800.  and  178.3570  (pro- 
vKlad  that  addilion  to  lood  does  not  exceed  10  parts  per  million), 
or  5  176  180  ol  this  chapter 

4  Used  as  productnn  a«ls  m  the  manulaclure  ol  enpanded 
(loamed)  polystyrene  ailKslee  complymg  with  { 177.1640  of  this 
chapter 

5  Used  m  release  coalings  on  backings  or  Immgs  tor  peessure- 
sensitive  adhaswe  laoats  complying  with  1 17S  125  ol  this  chapter 


MeUcMlir 
wei(^i<ianga) 


30010^.000.. 
300toe.OOO. 
300  to  S.OOO 

150(06.000. 
150  to  5.000.. 


Visoowly  (range) 


ffPoMINIIi^l 


40  to  20.000  seconds  Say- 
bolt  «A  200  T 

40  to  20.000  seconds  Say- 
boll  at  200  'F 

40  to  20.000  seconds  Say- 
tmiat  200  F 


toaa  Vian  20.000 
Sayt>ol1  at  200   F 

Last  than  20.000  nconds 
Saytjoll  at  200   F. 


40 
40 

40 

M 

M 


(c)  The  analytical  methods  for 
determining  whether  isobutylene-butene 
copolymers  conform  to  the 
specifications  in  paragraph  (b)  are  as 
follows: 

(1)  Molecuhr  weight.  Molecular 
weight  shall  be  determined  by  American 
Society  for  Testing  and  Materials 
(ASTM)  method  D2503-82.  "Standard 
Test  Method  for  Molecular  Weight 
(Relative  Molecular  Mass)  of 
Hydrocarbons  by  Thermoelectric 
Measurement  of  Vapor  Pressure,"  which 
is  incorporated  by  reference.  Copies 
may  be  obtained  from  the  American 
Society  for  Testing  Materials,  1916  Race 
St.,  Philadelphia.  PA  19103,  or  may  be 
examined  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW.,  Washington, 
DC  20408. 

(2)  Viscosity.  Viscosity  shall  be 
determined  by  ASTM  method  D445-74. 
"Test  for  Kinematic  Viscosity  of 
Transparent  and  Opaque  Liquids," 
which  is  incorporated  by  reference.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (c)(1)  of 
this  section. 

(3)  Maximum  bromine  value. 
Maximum  bromine  value  shall  be 
determined  by  ASTM  method  Dl492-7a 
"Standard  Test  Method  for  Bromine 
Index  of  Aromatic  Hydrocarbons  by 
Coulometric  Titration,"  which  is 
incorporated  by  reference.  The 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (c)(1)  of 
this  section. 


(d)  Hie  provisions  of  this  section  are 
not  applicable  to  isobutylene-butene 
copolymers  used  as  provided  under 
§  175.1(15  of  this  chapter. 

Dated:  March  24. 1987. 
Sanford  A.  MiHer. 

Director,  Center  for  Food  Safety  and  Applied 
Nutritiot. 
|FR  Doc.  87-a002  Filed  4-9-87;  8:45  araj 

BILUNa  ODDE  4U»<BI-M 

21CFRPartS5« 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Morantel  Tartrate 

AOEMCV:  Food  and  Drug  Administration. 
ACTIONC  Final  rule. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.,  providing  for  removal  of  the  label 
statement  requiring  overnight 
withholding  of  feed  prior  to  treating 
cattle  with  a  Type  C  morantel  tartrate 
feed. 

EFFECTIVE  DATE:  April  10,  1987. 

FOR  FURTHER  INFORMATTON  CONTACT: 

Adriano  R.  Gabuten,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
4913. 

SUPPUMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017.  filed  supplemental  NADA  92-444 
providing  revised  labeling  for  use  of  0.44 


to  4.4  grams  of  morantel  tartrate  per 
pound  of  Type  C  cattle  feed  to  be  used 
for  removal  and  control  of  mature 
gastrointestinal  nematode  infections. 
The  revision  provides  for  removing  the 
statement  that  nonmedicated  feed  t>e 
withheld  overnight  prior  to  treatment 

The  supplement  is  approved  and  21 
CFR  558.360(d)(3)  is  amended 
accordingly. 

Approval  of  this  supplement  does  not 
change  the  approved  conditions  of  use 
of  the  drug.  Data  in  the  original 
appHcation  demonstrated  that  the 
overnight  withholding  of  feed  is  not 
necessary;  the  statement  was  included 
to  reflect  usual  practice  in  the  beef 
cattle  husbandry.  The  animal  still 
receives  the  same  amount  of  drug. 
Approval  did  not  require  new 
effectiveness  or  safety  data.  Therefore,  a 
freedom  of  information  summary  for 
approval  of  the  supplement  is  not 
required. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Fart  558     ' 

Animal  drugs.  Animal  feeds.  | 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  coatinues  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

§  558.360    I  Amended] 

2.  In  §  55B.360  Morantel  tartrate  in 
paragraph  (d)(3)  by  removing  "Withhold 
feed  overnight  prior  to  treatment  to 
ensure  ration  will  be  readily  consumed." 

Dated:  April  3. 1987. 

Richard  A.  Camevale. 

Acting  Associate  Director  for  Scientific 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  87-6004  Filed  4-9-87;  8:45  amj 

BILLING  CODE  4160-01-M 
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DEPARTMENT  OF  HOUSfNG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Comntissioner 

24  CFR  Parte  201, 203,  and  234 
[Dockat  No.  N-a7-16«3:  Ff^-2338] 

Mortgage  Insurance;  Changes  to  the 
Maximum  Mortgage  Umits  for  Single 
Family  Residences,  Condomlniunts 
and  Manufactured  Homes  and  Loto 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 

ACTION:  Notice  of  revisions  to  FHA 
maximum  mortgage  limits  for  high  cost 
areas. 
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summary:  This  notice  adds  the 
following  localities,  recently  approved 
by  the  Department,  to  the  annual  HUD 
list  of  areas  (October  1. 1986.  51  FR 
34961)  which  are  eligible  for  high  cost 
mortgage  limits  under  the  National 
Housing  Act  and  its  amendments: 
Talbot  County,  Maryland;  Huntsville. 
Alabama  MSA;  Bradenton,  Florida 
MSA;  and  Little  Rock,  Arkansas. 

This  notice  also  revises  the  Hst  by  (1) 
adding  the  mortgage  limits  for  Currituck 
County,  North  Carolina:  Burieigh  and 
Morton  Counties,  North  Dakota;  and 
Orange  County,  New  York  PMSA.  which 
were  inadvertently  omitted  from  the 
1    annual  list.  (2)  changing  the  two  family 
mortgage  limits  for  the  Chicago,  Illinois 
PMSA;  Lake  County.  Illinois  PMSA. 
Joliet.  Illinois  RvISA;  and  Aurora-Elgin 
Illinois  PMSA,  and  (3)  revising  the  limits 
for  Middlesex  County,  Connecticut. 
EFFECTIVE  DATE:  April  10.  1987. 
FOR  FURTHER  l^iFORMATION  CONTACT. 
For  single  family:  Morris  Carter. 
Director,  Single  Family  Development 
Division,  Room  9270;  telephone  (202) 
755-6720.  For  manufactured  homes: 
Christopher  Peterson,  Director,  Office  of 
Title  I  Insured  Loans,  Room  9160; 
telephone  (202)  755-5210:  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Housing  Act  (NHA)  (12 
U.S.C.  1710  through  1749)  authorizes 
HUD  to  insure  mortgages  for  single 
family  residences  (from  one-  to  four- 
family  structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  homes  and  lots.  The 
NHA.  as  amended  by  the  Housing  and 
Community  Developoment  Amendments 


of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981. 
IJermits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
sections  2(b)  and  214  of  the  NHA 
provide  for  special  high  cost  limits  for 
insured  mortgages  in  Alaska.  Guam  and 
Hawaii. 

On  May  22, 1984,  the  Department 
published  a  revised  list  of  areas  eligible 
for  "high  cost"  mortgage  limits,  which 
contained  several  new  features  (see  49 
FR  21520).  First,  there  was  no  separate 
listing  for  condominium  units,  since 
these  limits  are  now  the  same  as  those 
for  other  one-family  residences.  Second, 
the  listing  included  instructions  on  how 
to  compute  the  high  cost  limits  for 
combination  manufactured  homes  and 
lots  and  individual  lots,  and  specified 
the  special  high  cost  amounts  for 
manufactured  homes,  combination 
manufactured  homes  and  lots  and 
individual  lots  insured  in  Alaska.  Guam 
and  Hawaii.  And,  third,  it  made  changes 
to  the  list  based  on  a  new  definition  of 
"metropolitan  area". 

On  October  1, 1986  (51  FR  34961),  the 
Department  published  its  annual 
complete  listing  of  areas  eligible  for 
"high  cost"  mortgage  hmits  under 
certain  of  HUD's  insuring  authorities 
under  the  National  Housing  Act  and 
their  applicable  limits. 

This  notice  adds  the  following 
localities  recently  approved  by  the 
Department  to  the  annual  HUD  list  of 
areas  (October  1. 1986,  51  FR  34961) 
which  are  eligible  for  high  cost  mortgage 
limits  under  the  National  Housing  Act 
and  its  amendments:  Talbot  County. 
Maryland;  Huntsville.  Alabama  MSA 
Bradenton,  Florida  MSA;  and  Little 
Rock,  Arkansas. 

The  notice  also  revises  the  list  by  (1) 
adding  the  mortgage  limits  for  Currituck 
County,  North  Carolina:  Burieigh  and 
Morton  Counties,  North  Dakota;  and 
Orange  County.  New  York  PMSA.  which 
were  inadvertently  omitted  from  the 
annual  list  and  (2)  changing  the  two 


family  mortgage  limits  for  the  Chicago, 
Illinois  PMSA;  Lake  County,  Illinois 
PMSA:  Joliet.  Illinois  PMSA;  and 
Aurora-Elgin,  Illinois  PMSA. 

These  amendments  to  the  high  cost 
areas  appear  in  two  parts.  Part  I 
explains  high  cost  limits  for  mortgage 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 
sections  203(b)  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska.  Guam  and  Hawaii):  To 
determine  the  high  cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  II  of  this  list 
by  .80.  For  example.  Talbot  County. 
Maryland  has  a  one  family  limit  of 
$90,000.  The  combination  home  and  lot 
loan  limit  for  Talbot  County  is 
$90,000 X. 80,  or  $72,000. 

B.  Section  2(b)(1)(E).  Lot  only 
(excluding  Alaska.  Guam  and  Hawaii): 
To  determine  the  high  cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  list 
by  .20.  For  example.  Talbot  County. 
Maryland  has  a  one  family  Umit  of 
$90,000.  The  lot  only  loan  limit  for 
Talbot  County  is  $90,000 x. 20,  or  $18,000. 

C.  Section  2(b)(2).  Alaska.  Guam  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska.  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska.  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $56,700. 
($40,500X140%.) 

2.  For  combination  manufactured 
homes  and  lots:  $75,600  ($54,000x140%.) 

3.  For  lots  only:  $18,900. 
($13,500X140%.) 


//.  Tide  U:  UpdaUng  of  FHA  203(b).  234(c),  and  214  Area  Wide  Mortgage  Umits 

HUD  Field  Office 
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1-lamily  and 
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Z-lannty 
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1      .-tan*. 

Regtonl 

Haitlord.CT 

MiddteaeK  County __ 

SK.OOO 

S101.300 
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NraYock,NV 

Orange  County.  NY  PMSA. 
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90.000 

101.300 

122.650 
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BtfUnior*,MO 


TaKxX  County.. 


90.000 


101,300 


122.650 
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Region  IV 


Binntoighain  Offlc* 

Huntsville.  AL  MSA.  IMadison  County 


78.600 


88.500 


107.550 


124,100 


Region  IV 


Graamboro  Offica 


Cumtuck  County .. 


76.500 


86.000 


104.500 


120.500 


Region  IV 

Tampa  Offica 

72.350 

81.500 

99,050 

114,300 

RaglonV 

Chicago  OffIca 

Chicago.  IL  PMSA 

Cook  County.  DuPage  County,  McHenry  County.. 
Lake  County.  IL  PMSA: 

Lake  County 

Johel.  IL  PMSA 

Grundy  County.  Will  County 

AurwaElgin.  IL  PMSA 

Kane  County.  Kendall  County 


Region  VI 


87,250 

98,300 

67,250 

98,300 

87,250 

98.300 

87,250 

98.300 

119.400 
119.400 
119,400 
119,400 


137,800 
137,800 
137.800 
137,800 


UtUe  Rodi  Offlee 

bttte  Rock.  AK  MSA: 
Faulkner  County,  Lenoke  County.  Pulaski  County.  Saline  County . 


Region  VIII 


129.750 


Fargo  Office 

Fa'go-Mooftiead.  ND-MN  MSA; 

Cass  County.  NO 

Grand  Forks.  ND 

Ott)er  areas: 

Buleigh  County 

Morion  County 


70.750 
70,750 


106,600 
99,250 

96.850 
96.850 


123,000 
114,500 

111.750 
111,750 


Dated;  April  1. 1987. 
)ames  E.  Scho«nberger, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing-Federal  Housing  Commissioner 
(FR  Doc.  87-8102  Filed  4-9-87;  8:45  atn) 

BILUNG  CODE  4210-27-M 

24  CFR  Part  3283 

(Docket  No.  R-87-1331;  FR-23291 

Revision  of  HUD's  List  of  State     . 
Administrative  Agencies 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  updates  HUD's  list 
of  State  administrative  agencies  that 
have  been  fully  or  conditionally 
approved  by  the  Secretary  to  enforce 
HlJD's  manufactured  home  construction 
and  safety  standards. 

EFFECTIVE  DATE:  May  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  G.  Robert  Fuller,  Chief.  Compliance 


Brar^h,  Manufactured  Housing  and 
Con|truction  Standards  Division, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410:  telephone  (202) 
755-6920.  (This  is  not  a  toll-free 
number.) 

supKementary  information:  Section 

623  of  the  National  Mobile  Home 
Construction  and  Safety  Standards  act 
of  1974  (Act)  gives  each  State  the 
authority  to:  (1)  Assume  the 
responsibility  for  the  enforcement  of  the 
Department's  manufactured  home 
construction  and  safety  standards:  (2) 
submit  a  State  plan  to  enforce  such  HUD 
standards  to  the  Secretary  for  approval; 
and  (3)  designate  a  State  agency  or 
agencies  (SAA)  to  administer  its 
manufactured  home  enforcement  plan. 

The  Department  compiles  and 
maintains  a  list  of  State  administrative 
agencies,  which  list  is  included  in  HUD's 
guidelines  for  the  content  of  consumer 
manuals  to  be  provided  to  manufactured 
honje  purchasers  by  manufacturers. 

Since  this  final  rule  only  updates  the 
list  of  SAA's,  the  Department  believes  it 


is  unnecessary  to  solicit  public  comment 
before  publication  of  this  rule  for  effect. 
The  Department's  revision  of  its  list  of 
State  administrative  agencies 
constitutes  an  internal  administrative         > 
procedure  that  24  CFR  50.20  excludes 
from  the  requirements  of  24  CFR  Part 
50 — the  HUD  rules  implementing  section 

102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332. 

This  rule  is  not  a  "major  rule"  as  that 
term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulations,  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  In  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on  | 

competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  updates  HUD's  list  of 
state  administrative  agencies  that 
enforce  the  Department's  manufactured 
home  construction  and  safety  standards. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  29, 
1986  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  3283 

Mobile  homes.  Consumer  protection. 
Warranties. 

Accordingly,  the  Department  amends 
24  CFR  Part  3283  as  follows: 

PART  3283— manufactured  HOME 
CONSUMER  MANUAL 

1.  The  authority  citation  for  24  CFR 
Part  3283  continues  to  read  as  follows: 

Autliorily:  Sees.  617  and  625  of  the  National 
Manufactured  Housing  Construction  and 
Safety  Standards  Act,  42  U.S.C.  5416  and 
5424;  sec.  7(d)  of  the  Department  of  Housing 
and  Urban  Development  Act,  42  U.S.C.  ■ 

3535(d).    I 

2.  Sections  3283.102  (c)  and  (d)  are 
revised  to  read  as  follows: 

§  3283.102    Statements  about  the  Act  and 
its  protections. 

***** 

(c)  The  manual  should  include  a  list  of 
the  State  Administrative  Agencies 
(SAAs)  that  have  been  approved  or 
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conditionally  approved  under  §  3282.305 
of  this  part.  The  list  should  include  all 
SAAs  listed  in  this  section  as  of  the  date 
the  manual  or  revision  is  prepared  for 
printing.  Manufacturers  may  contact 
HUD  for  any  update  to  the  SAA  list  that 
appears  in  this  section  by  sending  a 
stamped,  self-addressed  envelope  to: 
List  Control,  Office  of  Manufactured 
Housing  and  Regulatory  Functions, 
Room  4224,  U.S.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
8000. 

The  following  States  have  been 
approved  or  conditionally  approved  to 
act  as  SAAs: 

Stale.  Agency  Nome.  Address  and  Telephone 

Number 

Alabama— Alabama  Manufactared  Hoosinf; 
Commission.  908  South  Hull  Street. 
Montgomery,  Alabama  36130-3401,  (205) 
261-4036 

Arizona— Office  of  Manufactured  Housing, 
801  R  Jefferson.  Suite  202,  Phoenix, 
Arizona  85034,  (602)  255-4072 

Arkansas— Manufactured  Home  Commission, 
1022  High  Street,  Suite  «505.  Uttle  Rock. 
Arkansas  72202,  (501 )  371-1641 

California — Manufactured  Housing  Section. 
Division  of  Codes  h  Standards,  Department 
of  Housing  and  Community  Development. 
P.O.  Box  31.  Sacramento,  California  93801, 
(916)  323-3603 

Colorado — Division  of  Housing,  Department 
of  Local  Affairs,  1313  Sherman  Street, 
Room  419,  Denver,  Colorado  80203.  (303) 
866-2033 

Florida — Department  of  Highway  Safety  and 
Motor  Vehicles.  Division  of  Motor 
Vehicles,  Neil  Kirkman  Building,  Room  A 
129.  2900  Apalachee  Parkway.  Tallahusse. 
Florida  32301-8209,  (904)  488-7657 

Georgia— State  Fire  Marshal's  Office, 
Manufactured  Homes  Division.  620  West 
Tower,  No.  2  Martin  Luther  King.  ]r.  Drive, 
Atlanta.  Georgia  30334.  (404)  656-2064 

Idaho— Department  of  Labor  and  hidustrial 
Service,  277  North  Sixth  Su«et.  Boise. 
Idaho  83720.  (208)  334-3896 

Indiana— Department  of  Fire  Prevention  and 
Building  Safety.  Industrialized  Building 
Systems/Code  Enforcement  Div.,  1099  N. 
Meridian  Street,  Suite  900.  Indianapolis, 
Indiana  46204.  (317)  232-1405 

Iowa— Building  Code  Bureau.  Division  of  the 
State  Fire  Marshall,  Department  of  Public 
Safely.  Wallace  Stale  Office  Building.  Des 
Moines.  Iowa  50319,  (515)  281-3807 

Kentucky- Department  of  Housing.  Building 
and  Construction,  U.S.  127  South  Building, 
Frankfort.  Kentucky  40601,  (502)  564-3828 

Louisiana— Mobile  Home  Division.  1033 
North  LobdeU  Avenue.  Baton  Rouge, 
Louisiana  70806,  (504)  925-^911 

Maine — Manufactured  Housing  Board. 
Department  of  Professional  and  Financial 
Regulation,  Stale  House  Station  32, 
Augusta.  Maine  04333.  (207)  289-2955 

Maryland— Building  Codes  Administration- 
DECD,  Department  of  Economic  and 
Community  Development.  45  Calvert 
Street.  Annapolis,  Maryland  21401.  (301) 
974-2701 

Michigan — Department  of  Commerce,  Mobile 
Home  Division.  Corporation  &  Securities 
Bureau,  6546  Mercantile  Way,  P.O.  Box 


30222.  Lansing.  Michigan  48909.  (517)  334- 

6203 
Minnesota — Department  of  Administration. 

Building  Codes  and  Standards  Division.  408 

Metro  Square  Building.  7th  and  Robert 

Streets.  St.  Paul,  Minnesota  55101,  (612) 

296-4628 
Mississippi— Office  of  the  Fire  Marshall.  416 

Woolfolk  Building.  P.O.  Box  22542.  |ackson. 

Mississippi  39205-2542.  (601)  359-1061 
Missouri — Public  Service  Commission. 

Mobile  Homes  and  Recreational  Vehicles 

Division.  P.O.  Box  360.  Jefferson  City, 

Missouri  65102,  (314)  751-7119 
Nebraska  Department  of  Health.  Division  of 

Housing  and  Environmental  Health.  301 

Centennial  Mall  South,  P.O.  Box  95007. 

Lincoln.  Nebraska  68509.  (402)  471-2541 
Nevada— Manufactured  Housing  Divisioa 

Nevada  Department  of  Commerce,  Capitol 

Complex,  Carson  City.  Nevada  89710,  (702) 

885-4298 
New  Jersey- Department  of  Community 

Affairs,  Division  of  Housing  and 

Developmenl-BCCE,  CN  805  Manufactured 

Housing  Construction,  Trenton.  New  Jersey 

08625-0804,  (609)  292-7142 
New  Mexico — Regulation  and  Licensing 

Department,  Manufactured  Housing 

Division,  Santa  Fe,  New  Mexico  87503. 

(505)  827-6340 
New  York— Housing  and  Building  Codes 

Bureau,  Division  of  Housing  and 

Community  Renewal,  One  Fordham  Plaza, 

Bronx,  New  York  10458 

(212)  519-5273  (Ressner) 
(212)  488-4910  (Jordan) 
North  Carolina — Department  of  Commerce, 

Council.  Boards  ft  Government  Relations 

Division,  P.O.  Box  26307,  Raleigh.  North 

Carolina  27611,  (919)  733-3901 
Oregon — Department  of  Commerce.  Building 

Codes  Division,  MHRV  Section.  401  Labor 

and  Industries  Building,  Salem.  Oregon 

97310.  (503)  378-8451 
Pennsylvania — Division  of  Manufactured 

Housing.  Department  of  Community 

Affairs.  Room  509,  Forum  Building. 

Harrisburg,  Pennsylvania  17120,  (717)  787- 

9682 

Rhode  Island — Department  of  Community 
Affairs,  Building  Commission,  1270  Mineral 
Spring  Avenue.  North  Providence,  Rhode 
Island  02904,  (401)  277-3033 

South  Carolina — Manufactured  Housing 
Section,  Budget  and  Control  Board, 
Division  of  General  Services,  300Gervais 
Street,  Columbia,  South  Carolina  29201, 
(803)  758-5378 

South  Dakota— Department  of  Commerce  and 
Regulation.  Commercial  Inspection.  118  W. 
Capitol,  Pierre.  South  Dakota  57501.  (605) 
773-3697 

Tennessee — Department  of  Commerce  and 
Insurance.  Division  of  Rre  Prevention.  1808 
West  End  Building.  Suite  500,  Nashville, 
Tennessee  37219-5319,  (615)  741-7170 

Texas — Texas  Department  of  Labor  and 
Standards.  P.O.  Box  12157,  Austin,  Texas 
78711,(512)463-5520 

Utah— Department  of  Business  Regulation, 
Contractors  Division-MH  ft  RV,  P.O.  Box 
45802.  Salt  Lake  City,  Utah  84145,  (801) 
530-6727 

Virginia — Division  of  Building  Regulatory 
Services.  Department  of  Housing  and 
Community  Development.  205  N.  4th  Street. 
Room  M-4,  Richmond,  Virginia  23219.  (804) 
786-4846 


Washington— Department  of  Labor  and 
Industries.  Construction  Compliance 
Inspection,  520  S.  Water  Street.  Olympia. 
Washington  98504.  (206)  586-0215 

Wisconsin — Department  of  Industry.  Lal>or 
and  Human  Relations.  Safety  and  Building 
Division.  P.O.  Box  7969,  Madison. 
Wisconsin  53707 
(608)  266-1748 
(608)  267-7935  (Turner) 

(d)  The  manual  should  state  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  the  Federal 
agency  administering  the  Act  and  that 
any  questions  concerning  the  Act  or  a 
consumer's  rights  under  the  Act  should 
be  directed  to  HUD.  The  manual  should 
advise  consumers  that  in  order  to 
contact  HUD,  they  should  refer  to  the 
Department  of  Housing  and  Urban 
Development  under  listings  for  the  U.S. 
Government  in  their  telephone  book.  In 
calling  or  writing  the  local  HUD  office, 
consumers  should  be  directed  to  address 
their  inquiry  or  call  to  the  "Consumer 
Complaint  Officer"  in  their  local  HUD  or 
FHA  Office.  Consumers  should  be 
advised  that  they  may  contact  the 
Central  HUD  Office  directly  by  writing 
or  calling  the  Office  of  Manufactured 
Housing  and  Regulatory  Functions. 
Compliance  Branch,  telephone  (202) 
755-6920  or  (202)  755-6584.  (These  are 
not  toll-free  numbers.) 

Dated:  April  2. 1987. 

Thomas  T.  Dcmery. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner 

IFR  Doc.  87-7698  Filed  4-9-87;  8r45  amj 

BILLING  CODE  4310-27-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 
(CG012  86-13] 

Anchorage  Regulations;  San  Francisco 
Bay 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  removing 
the  designation  of  San  Francisco  Bay 
Anchorage  No.  3,  Belvedere  Cove,  as  a 
Federal  General  Anchorage  because  of 
continued  multi-use  conflicts,  lack  of 
significant  anchorage  use,  and  the 
availability  of  other  nearby  anchorage 
areas. 

EFFECnvc  date;  May  11. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Stephen  J.  Danscuk  at  (415) 
437-3465. 

SUPPLEMENTARY  INFORMATION:  On  24 

November  1986  the  Coast  Guard 
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published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  for 
these  regulations  (51  FR  42269). 
Interested  persons  were  requested  to 
sul)mit  comments  and  4  comments  were 
received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Lieutenant  Stephen  J.  Danscuk,  project 
officer.  Twelfth  Coast  Guard  District 
Marine  Safety  Division,  and  Lieutenant 
Commander  Wayne  Raabe.  project 
attorney.  Twelfth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Comments 

Four  comments  were  received  on  the 
proposed  regulations.  All  four 
recommended  reconsideration  of  the 
removal  of  the  Federal  anchorage 
designation  and  protested  the 
elimination  of  a  convenient  anchorage. 
Three  responses  mentioned  the 
sheltered,  uncrowded  nature  of  the  cove 
and  the  lack  of  other  nearby  safe 
anchorage  for  small  vessels.  One 
response  cited  personal  use  of  the 
anchorage  area  and  the  physical,  visual 
and  aesthetic  attributes  of  the  area  as  a 
reason  for  continued  designation  as  a 
Federal  general  anchorage.  Finally,  one 
respondent  stated  his  rights  as  a  citizen 
to  use  of  the  navigable  waters  was  no 
less  than  that  of  small  boaters  or  sailing 
classes. 

The  Coast  Guard  acknowledges  that 
limited  use  of  the  anchorage  area  by 
individuals  may  occur.  However,  the 
Coast  Guard  does  not  believe  that  this 
limited  use  or  the  comments  received 
are  sufficient  cause  for  continued 
designation  as  a  Federal  anchorage. 
Sufficient  sheltered  small  boat 
anchoring  exists  in  the  immediate 
vicinity  in  the  Richardson  Bay  Special 
Anchorage  Area  or  in  nearby  San 
Francisco  Bay  Anchorages  4  or  10. 
These  alternate  anchorage  areas  are 
within  4  nautical  miles  of  Belvedere 
Cove.  Further,  the  Coast  Guard  does  not 
believe  that  simple  aesthetic  attributes 
of  an  area  are  sufficient  grounds  for 
continued  designation  as  a  federal 
anchorage  ground.  The  Coast  Guard's 
primary  concern  is  safety  on  the 
navigable  waters.  Significant  multi-use 
conflicts  currently  exist  in  the  area 
between  anchored  vessels,  mooring 
floats,  sailing  classes,  and  other  small 
boats  which  continue  to  pose  a  safety 
hazard  to  vessels  and  other  users,  and 
would  be  reduced  by  removing  the 
designation  of  this  area  as  an  anchorage 
ground.  Accordingly,  in  view  of  the 
continued  multi-use  conflicts,  lack  of 
significant  anchorage  use.  the 
availability  of  other  nearby  anchorage 
areas,  and  the  non-substantial  response 


indicating  a  continuing  need  for  this 
anchorage,  the  Coast  Guard  concurs 
with  the  proposed  removal  of  Belvedere 
Cove  as  a  Federal  General  Anchorage 
and  fi^ds  it  appropriate  as  a  change  to 
existii^g  federal  regulations. 

Economic  Assessment  and  CertiHcation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
There  is  no  economic  impact  associated 
with  removal  of  the  designation  of 
Belvedere  Cove  as  a  general  anchorage. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal  the  Coast  Guard 
certifies  that  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Fart  110 

Anf  horage  grounds. 

Final  Regulations 

In  consideration  of  the  foregoing. 
Chapter  1,  Part  110,  of  Title  33,  Code  of 
Fedenal  Regulations,  is  amended  as 
follows: 

PART  110— ANCHORAGE 
REGULATIONS 

Subpart  B— Anchorage  Grounds 

1.  'the  authority  citation  for  Part  110 
Subpart  B  continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C.  1223 

and  1231. 


§110.224    [Amended] 

2.  By  removing  Anchorage  No.  3  from 
Tablt  110.224(d)(1)  in  §  110.224. 

3.  By  removing  paragraph  (e)(1). 
Anchorage  No.  3,  from  §  110.224. 

4.  By  redesignating  paragraphs  (e)(2) 
through  (e)(21)  as  paragraphs  (e)(1) 
through  (e)(20)  in  §  110.224. 

Dated:  March  4. 1987. 
|ohn  p.  Costello. 

Vicel/\dmiral.  U.S.  Coast  Guard.  Commander, 

Twelfth  Coast  Guard  District. 

(PR  Ooc.  87-7913  Filed  4-9-87;  8:45  am) 

BILLING  CODE  4910-14-M 


33  CFR  Part  117 

4' 

iCGD7  86-561 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  PL 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule.  | 

SUMAMARV:  At  the  request  of  Forida 
State  Senator  James  A.  Scott,  the  Coast 
Guard  is  changing  the  regulations 
governing  the  Oakland  Park  Boulevard 
bridge  at  Fort  Lauderdale  by  extending 
the  hours  during  which  bridge  openings 
are  limited.  This  change  is  being  made 
because  of  complaints  about  vehicular 
traffic  delays.  This  action  will 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  May  11, 1987. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Brodie  Rich  at  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION:  On 
January  15, 1987,  the  Coast  Guard 
published  proposed  rules  (52  FR  1636) 
concerning  this  amendment.  The 
Commander,  Seventh  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  January  27. 1987,  In 
each  notice,  interested  persons  were 
given  until  March  2. 1987,  to  submit 
comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Brodie  Rich,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  Jr.. 
project  attorney. 

Discussion  of  Comments  I 

Seven  comments  were  received.  Four 
commenters  supported  the  change  as 
proposed.  Two  commenters  asked  that 
restrictions  on  bridge  openings  apply 
throughout  the  year,  rather  than  ' 

seasonally.  The  Coast  Guard  has 
carefully  reviewed  the  data  on  highway 
traffic  and  bridge  openings  and  we 
believe  that  year-round  regulations  are 
not  justified  at  this  time.  One 
commentcr  asked  that  the  bridge  be 
required  to  open  at  any  time  for 
commercial  vessels  carrying  passengers. 
The  existing  regulations  for  drawbridges 
across  the  Atlantic  Intracoastal 
Waterway  from  St.  Marys  River  to  I 

Miami  provide  that  vessels  in  a  situation 
where  a  delay  would  endanger  life  or 
property  must  be  passed  through  bridges 
at  any  time  (33  CFR  117.261(a)).  We 
believe  that  this  provision  is  sufficient  to 
address  situations  where  bridges  must 
be  opened  immediately  to  provide  for 
the  safety  of  navigation,  including 
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passenger  vessels.  The  final  regulation 
is  unchanged  from  the  proposed  rule 
published  on  January  15. 1987. 

Economic  Assessment  and  CertiHcation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  regulation 
exempts  tugs  with  tows.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1. 05-1  (g). 

2.  Section  117.261,  paragraph  (ff)  is 
revised  to  read  as  follows: 

§  1 1 7.26 1    Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Miami. 
«         •         •         •         . 

(ff)  Oakland  Park  Boulevard  Bridge, 
mile  1060.5  at  Fort  Lauderdale.  The 
draw  shall  open  on  signal:  except  that 
from  November  15  through  May  15  from 
7  a.m.  to  10  p.m..  Monday  through 
Friday,  the  draw  need  open  only  on  the 
hour,  20  minutes  past  the  hour,  and  40 
minutes  past  the  hour,  and  from  10  a.m. 
to  10  p.m.  on  Saturdays.  Sundays,  and 
federal  holidays,  the  draw  need  open 
only  on  the  hour,  quarter-hour,  half- 
hour,  and  three-quarter  hour. 
***** 

Dated:  March  26. 1987. 
H.B.  Thorsen, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Seventh  Coast  Guard  District. 

[FR  Doc.  87-7912  Filed  4-9-87:  8:45  am] 

BILLING  COOf  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
I A-4-FRL-3 183-51 

North  Carolina  SO2  Regulations; 
Clarification  of  Air  Quality 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule:  clarification  of  State 
Implementation  Plan. 

summary:  On  December  7. 1982  (47  FR 
54939).  EPA  approved  for  all  but  24 
sources  a  revision  to  North  Carolina 
regulation  15  NCAC  2D.0516  which 
relaxed  the  sulfur  dioxide  (SO2)  limit  for 
fuel-burning  sources  from  1.6  pounds  per 
million  BTU  heat  input  (Ib/mBTU)  to  2.3 
Ib/mBTU.  Some  of  these  24  sources  are 
undergoing  additional  analysis  in  order 
for  EPA  to  approve  the  relaxed  limit. 
However.  Celanese  Fibers  Operations. 
Salisbury,  Rowan  County,  North 
Carolina  will  remain  at  the  current  EPA- 
approved  State  implementation  plan 
(SIP)  limit  of  1.6  Ibs/mBTU  and  is 
required  to  do  so  by  State  permit. 
ADDRESSES:  Copies  of  the  material 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit. 
Library  Systems  Branch.  U.S.  EPA,  401 
M  Street  SW.,  Washington,  DC  20460 
United  States  Environmental  Protection 
Agency.  Region  IV— Air  Programs 
Branch.  345  Courtland  Street  NE., 
Atlanta.  Georgia  30365 
Division  of  Environmental  Management. 
North  Carolina  Department  of  Natural 
Resources  and  Community 
Development.  512  North  Salisbury 
Street,  Raleigh.  North  Carolina  27611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bob  Peddicord,  Air  Programs 
Branch.  EPA  Region  IV  at  the  above 
address  and  telephone  FTS  257-2864  or 
commercial  (404)  347-2864. 
SUPPLEMENTARY  INFORMATION:  On 
December  7, 1982  (47  FR  54939),  EPA 
approved,  for  all  but  24  sources  in  the 
State  of  North  Carolina,  a  revision  to 
State  regulation  2D.0516  which  relaxed 
the  SO2  limit  for  fuel-burning  sources. 
The  original  version  of  2D.0516 
prescribed  a  stepdown  in  SO2  emissions 
for  all  fuel-burning  sources  from  2.3  lb/ 
mBTU  heat  input  to  1.6  Ib/mBTU  by  July 
1, 1980.  Air  quality  dispersion  modeling 
submitted  by  the  State  in  1982  indicated 
that  removal  of  the  SO2  stepdown 
requirement  was  approvable  for  all  but 
24  sources. 


EPA  indicated  in  the  December  7. 
1982.  Federal  Register  final  rule  that  if 
future  modeling  could  show  that  the 
relaxed  SO2  limit  of  2.3  Ib/mBTU  was 
adequate  to  protect  the  NAAQS.  the 
stepdown  requirement  could  be 
eliminated  for  other  sources  as  well. 

Celanese  Fibers  Operation  in  Rowan 
County.  North  Carolina  is  now  and  will 
remain  at  the  1.6  Ib/mBTU  limit.  The 
plant  is  limited  by  Construction/ 
Operation  Permit  No.  3325R10. 

This  notice  serves  to  inform  the  public 
of  this  source  in  North  Carolina  which 
will  remain  at  1.6  Ib/mBTU.  Copies  of 
the  permits  and  correspondence  are 
available  at  the  EPA  Region  IV  Office. 

Dated:  March  30, 1987. 
Lee  A.  DeHihns  IH. 
Acting  Regional  Administrator 
[FR  Doc.  87-7835  Filed  4-9-87;  8:45  am) 
BILUNG  CODC  65CO-50-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400  and  482 

IOMB-13-F1 

Medicare  and  Medicaid  Programs; 
OMB  Control  Numbers  for  Collection 
of  Information  Requirements 
Contained  in  HCFA  Regulations 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  and  correction  notice. 

SUMMARY:  This  final  rule  amends  a 
general  HCFA  regulation  that  displays 
control  numbers  assigned  by  the  Office 
of  Management  and  Budget  (OMB)  to 
approved  "collection  of  information" 
requirements  contained  in  regulations 
governing  the  Medicare  and  Medicaid 
programs.  It  also  serves  as  a  correction 
notice  to  the  preamble  of  another  rule  in 
which  we  stated  in  error  that  OMB 
approval  was  required  for  certain 
regulation  sections. 

This  rule  is  issued  in  accordance  with 
OMB  regulations  for  controlling 
paperwork  burdens  on  the  public  and 
serves  as  notice  that  the  cited 
collections  of  information  are  approved. 

EFFECTIVE  DATE: 

1.  For  revision  to  42  CFR  400.310.  April 
10, 1987. 

2.  For  correction  to  the  preamble 
affecting  Part  482.  September  15, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Brennan,  (301)  594-8651. 
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SUPPLEMENTARY  INFORMATION: 

General  Information 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  Federal  agencies  are 
required  to  obtain  Office  of 
Management  and  Budget  (0MB) 
approval  of  "collection  of  information" 
requirements  that  are  contained  in  any 
regulations  published  by  the  agencies. 
To  implement  provisions  of  this  Act, 
OMB  has  established  regulations  under 
Part  1320  of  title  5  of  the  Code  of  Federal 
Regulations  (CFR).  The  OMB  regulations 
require  Federal  agencies  (1)  to  notify  the 
public  that  a  collection  of  information 
requirement  has  been  approved  by  OMB 
by  issuing  a  notice  in  the  Federal 
Register,  and  (2)  to  display  the  control 
number  assigned  by  OMB  after  approval 
of  the  requirement  as  part  of  the 
agency's  regulatory  text. 

To  comply  with  the  OMB  requirement 
that  HCFA  include  in  its  regulations  the 
OMB  control  numbers  assigned,  we 
have  established  a  general  regulation 
under  42  CFR  400.310  to  display  valid 
OMB  control  numbers  and  applicable 
regulation  sections  as  a  means  of 
notifying  the  public  that  the  information 
collection  requirements  have  been 
approved  (49  FR  4476).  We  update  this 
regulation  routinely  to  add  the  most 
recent  OMB  control  numbers  or  to 
delete  entries  that  are  no  longer  in 
effect. 

Provisions  of  These  Regulations 

/.  New  Approvals 

In  the  preamble  of  final  rules 
containing  information  collection 
requirements,  we  identify  sections  of  the 
regulations  for  which  we  requested 
assignment  of  an  OMB  control  number. 
Control  numbers  have  been  assigned  for 
the  following  documents  published  in 
the  Federal  Register: 

Recognition  of  State  Reimbursement 
Control  Svstem  (51  FR  15481), 
§§403.304.  403.306.  403.312.  405.316. 
403.318  and  403.320  through  403.322. 

Conditions  of  Participation  for 
Hospitals  (51  FR  22010),  §§  482.12, 
482.22.  482.27.  482.41,  482.53.  482.56. 
482.57  and  482.60  through  482.62. 
(Although  the  preamble  to  this  rule 
identified  a  number  of  other  sections  as 
requiring  OMB  approval  (§§482.21. 
482.24  through  4«2.26,  482.42  and  482.51 
through  482.52),  OMB  has  determined 
that  they  do  not  require  approval  and 
they  are  not  subject  to  requirements  of  5' 
CP'R  Part  1320:  see  "Correction"  section 
below.) 

We  also  submit  for  OMB  approval 
information  collection  requirements  that 
we  identify  in  existing  regulations.  After 
the  approval  is  obtained,  we  publish  a 
notice  in  the  Federal  Register  indicating 


whether  the  action  is  a  new  approval  or 
reapprcval.  (Before  May  2, 1983,  it  was 
not  necessary  to  publish  OMB  control 
numbers  in  agency  regulations  (5  CFR 
1320.2):  hence,  occasionally  an  item  will 
be  identified  for  inclusion  in  our  table  at 
§  400.310  based  on  an  OMB  reapproval 
actionj)  We  are  adding  the  following 
reappBoved  items  to  §  400.310  based  on 
this  process: 

Sections  441.255  through  441.259, 
Consent  for  sterilization  by 
hysterectomy  (51  FR  19606): 

Section  405.552,  Payment  for 
anesthesiology  services  (51  FR  21625); 
and 

Section  405.1725,  Disaster 
preparedness  requirements  for  clinics, 
rehab8itation  agencies  and  public  health 
agencies  as  providers  of  outpatient 
physical  therapy  and/or  speech 
pathology  services  (51  FR  30913). 

//.  Redesignation  of  Sections 

We  are  also  revising  the  table  at 
§  400.310  to  delete  all  paragraph  and 
subparagraph  designations.  When  we 
request  OMB  approval,  we  generally 
request  and  receive  approval  of  all 
recordkeeping  and  reporting 
requirements  in  the  entire  section. 
Listing  individual  paragraphs  serves  no 
useful  purpose  and  makes  the  table 
cumbersome.  In  general,  future  notices 
of  OMB  approvals  will  not  contain 
paragraph  and  subparagraph 
designations.  In  those  exceptional 
instances  where  the  regulations  have 
been  amended  several  times,  in  which 
OMB  may  have  assigned  different 
control  numbers  to  recordkeeping 
requirements  in  the  same  section  at 
different  times,  we  give  all  approval 
numbers. 

///.  Technical  Changes 

We  are  revising  section  numbers  in 
§  400.310  to  reflect  recodification  of 
requirements  that  have  not  changed. 
OMB'routinely  assigns  the  same  control 
number  to  the  recodified  sections. 
Consequently: 

Section  405.474  is  now  §  412.71. 
Section  405.476  is  now  §  412.92. 
Section  405.1042  is  now  §  482.30. 

There  are  a  few  instances  in  which 
section  numbers  in  current  §  400.310  are 
out  of  strict  chronological  sequence.  We 
are  making  the  necessary  changes  to 
recti^  these  oversights, 

CorrtGtion 

When  a  final  rule  is  published  before 
we  obtain  an  OMB  control  number,  wa 
include  a  statement  in  the  preamble  to 
that  lule  alerting  the  public  ta  sections 
of  the  rule  that  are  subject  to  OMB 
regulations  at  5  CFR  Part  1320  and 
indioating  that  we  will  issue  notice  in 


the  Federal  Register  when  OMB 
approval  is  obtained.  In  the  preamble  to 
the  final  rule  concerning  Conditions  of 
Participation  for  Hospitals,  published  on 
June  17, 1986  at  51  FR  22010.  under  item 
V.C.  Paperwork  Burden,  on  page  22039, 
we  identified  a  number  of  sections  of  the 
regulations  that  contain  information 
collection  requirements.  In  this  listing, 
we  incorrectly  included  42  CFR  482.21. 
482.24  through  482.26.  482.42  and  482.51 
through  482.52  as  subject  to  OMB 
approval.  These  sections  do  not  contain 
information  collection  requirements 
subject  to  5  CFR  Part  1320.  We  are 
correcting  the  preamble  statement  on 
page  22039;  column  2.  paragraph  C, 
deleting  the  references  to  §§  482.21, 
482.24  through  482.26,  482.42  and  482.51 
through  482.52.  The  correction  is 
effective  September  15, 1986,  which  was 
the  effective  date  of  the  document  being 
corrected.  Although  the  inclusion  of 
these  sections  was  in  error,  and  we  are 
unaware  that  any  party  took  or  failed  to 
take  action  that  would  be 
disadvantageous  to  them  based  on  that 
error,  we  will  consider  any  problem 
resulting  from  a  September  15. 1986 
effective  dpte  on  a  case  by  case  basis. 

Waiver  of  Proposed  Rulemaking  and 
Delay  in  Effective  Date 

This  regulation  and  correction  notice 
merely  update  our  display  of  OMB 
control  numbers  for  approved  collection 
of  information  requirements  contained 
in  HCFA  regulations  and  correct  a 
previously  published  preamble.  They 
are  technical  in  nature.  To  publish  either 
in  proposed  form  is  unnecessary  and 
would  serve  no  useful  purpose. 
Therefore,  we  find  good  cause  to  waive    ^ 
notice  of  proposed  rulemaking. 

We  are  publishing  this  final  rule 
without  the  usual  30-day  delay  in 
effective  date.  The  rule  is  technical  in 
nature,  and  it  is  unnecessary  and  would 
serve  no  useful  purpose  to  delay  the 
effective  date  beyond  the  date  of 
publication.  The  correction  notice  is  also 
technical  In  nature  and  it  would  serve 
no  useful  purpose  to  delay  the  effective 
date  beyond  the  date  the  document  it  is 
correcting  was  published.  Therefore,  we 
find  good  cause  to  waive  a  delay  in 
effective  date. 

Impact  Analysis 

As  noted  above,  this  regulation  is 
technical  in  nature  and  merely  updates 
the  display  of  OMB  control  numbers  of 
approvedicollection  of  information         , 
requirements  contained  in  HCFA 
regulations.  Therefore,  the  Secretary  haa 
determined  that  this  document  does. not 
meet  the  criteria  for  a  major  rule  as 
defined  in  section  1(b)  of  Executive 
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Order  12291.  In  addition,  the  Secretary 
certifies,  consistent  with  the  Regulatory 
Flexibility  Act,  that  this  document 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  m  42  CFR  Part  400 

Grant  programs-health,  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  400  is  amended  as 
follows: 

PART  400— INTRODUCTION: 
DEFINITION 

1.  The  authority  citation  for  Part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh)  and 
44  U.S.C.  Chapter  35. 

2.  Section  400.310  is  revised  to  read  as 
follows: 

§  400.310    Display  of  currently  valid  OMB 
control  numt>ers. 


Sections  in  42  CFFI  tint  contain  ooHeclions  o( 
intonnation 


403.232,403  239-403.258 

403.304.    403306.    403.312,   403.316.   403.318 

and  403  320-403  322 

405  1 65.  405  1 70 

405.262 

405.334,  405.338 _.. _ 

405.481 „ 

405.552 """" 


Current 

OMB 

control 

number 


405  1121-405  1128.  405.1136.  405.1137 

405.1201,      405.1202,      405  1221,      405.1223- 

405.1226,  405.1228,  405.1229 

4051315,  4051317 

405  1413,  405  1414,  405.1416 - _ 

405.1627,  405.1629 „ _ 

405.1632 

405.1716,      4051717.      405.1720,      405.1721, 

405  1722.  405  1725,  405  1736 

4052111-405.2114,         405.2123.         405.2134 

405.2137,  405.2139 

412.44 __ _. 

412.71 ' J"~ 

412.92 _ [ 

412.118 


4 1 3.30 

416.47 

417.412-417.414.  417.418.  417.424,  417.426, 
417428.  417430,  417432.  417436,  417444, 
417  446.  417  454.  417  460.  417474.  417.476, 
417.478,  417.480.  417481,  417486.  417.488, 
417.492.  417.494,  417  520.  417522,  417.532, 
417548.  417.560,  417566,  417.568.  417.570. 
417572,  417576.  417586,  417592,  417594. 
417  596-417  598.  417604,  417  608.  417  616. 
417.620,  417624,  417632,  417.650,  417.662. 
417.690.  417.801.  417808,  417.810 

418.22.  418.26.  418.56.  41856,  418.70,  41874, 
418.100 _ „ 

431  55. _ _ „ 

43 1 .630 

431.800 

432.50 

433.112 „ _ _ _ 


433.116. 


0938-0264 

0938-0473 
0938-0454 
0938-0267 
0938-0465 
0938-0285 
0938-0285 
0938-0364 

0938-0365 
0938-0368 
0938-0338 
0938-0308 
0938-0454 

0938-0336 

0938-0386 
0938-0445 
0938-0288 
0938-0308 
0938-0337 
and  0938- 
0456 
0938-0337 
0938-0266 


0938-0406 

0938-0302 
0938-0295 
0938-0445 
0938-0431 
0938-0459 
0990-0058 
and  0938- 

0247 
0938-0247 
and  0938- 

0442 


SectiORS  in  42  CFR  that  contain  collections  of 
■nlormation 


433.117.. 


433.139..- 

434.6-434.20.  434.23-434.27.  434.30.  434.32. 

434  36.  434  50.  434  53.  434.55 _ „ _... 

441  56,  441  58,  441.60.  441.61 

44 1 .255-441 .259 „.. . 

441.301 . 

441.302 


441.303.. 


442307.  442308.  442309.  442311,  442.313. 

442314,  442.318.  442.319.  442.320 

442402,  442  404-442  407.  442412,  442413, 
442417.  442421.  442  423-442  425,  442.427. 
442  430.  442  434.  442  441.  442  443.  442  457 
442  460,  442  463.  442.466,  442.468,  442  475, 
442  482-442.487.  442  490,  442  292.  442  497, 
442  500-442.503,  442.505,  442  506.  442.512.. 

447  30 

447  31 __ 

447.53 

456.654 _ _.. 


466  70.  466  72.  466  74,  486  78,  466  80,  466.94  . 

473.18,  473.34,  473.36,  47342 

474.36.  474.38-474.40 

476104,  476  105.  476  116,  476.134 

482  12,  48222.  482  27.  482.30.  482.41,  482.53. 

482  56.  482  57  and  482.60-482  62 __ 

488  56,  488  60,  488.64 „ 


Cunent 

OMB 

control 

number 


0990-0058 

and  0938- 

0247 

0938-0459 

0938^326 
0938-0354 
0938-0481 
0938-0449 
0938-0268 
and  0938- 

0449 
0938-0272 
and  0938- 

0449 

0938-0370 


0938-0366 
0938-0067 
0938-0287 
0938-0429 
0938-0445 
0938-0445 
0938-0443 
0938-0444 
0938-0426 

0938-0328 
0938-0267 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Programs;  No.  13.773,  Medicare  Hospital 
Insurance;  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  March  5, 1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  April  2, 1987. 
S.  Anthony  McCann, 

Assistant  Secretary  for  Management  Budget. 
[FR  Doc.  87-8018  Filed  4-9-87;  8:45  am) 

BILUNG  CODE  412(MI1-M 


Office  of  the  Secretary 

42  CFR  Parts  1001  and  1003 

Medicare  Program;  Fraud  and  Abuse; 
Civil  Monetary  Penalties  and 
Exclusions  for  Assistants  at  Cataract 
Surgery 

agency:  Office  of  Inspector  General 
(OIG),  Office  of  the  Secretary.  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  implements 
section  9307  of  Pub.  L  99-272,  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  as  amended 
by  section  1895(b){16)  of  Pub.  L.  99-514. 
the  Tax  Reform  Act  of  1986,  by 
providing  the  imposition  of  civil 
monetary  penalties  (CMPs)  and 
exclusions  against  physicians  billing  the 
Medicare  program  or  program 
beneficiaries  for  services  of  an  assistant 


at  surgery  for  cataract  operations  where 
prior  approval  has  not  been  granted. 
The  purpose  of  these  regulations  is  to 
strengthen  existing  OIG  penalty  and 
exclusion  authorities,  and  to  prevent 
specific  abusive  and  fraudulent 
practices  against  the  Medicare  program 
with  regard  to  the  use  of  assistants  at 
surgery  where  not  medically  necessarj'. 
DATES:  Effective  Date:  These 
regulations  are  effective  on  April  10, 
1987. 

Comment  period:  Although  these 
regulations  are  final  we  will  consider 
comments  on  these  regulatory  revisions 
received  by  June  9, 1987.  To  assure 
consideration,  comments  must  be 
mailed  and  delivered  to  the  appropriate 
address,  as  provided  below,  and  must 
be  received  by  5:00  p.m. 

ADDRESS:  Address  comments  in  writing 
to:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  LRR-8-FC,  Room 
5246,  330  Independence  Avenue,  SW.. 
Washington,  DC  20201. 

If  you  prefer  you  may  deliver  your 
comments  to  Room  5643,  300 
Independence  Avenue,  SW., 
Washington,  DC.  In  commenting,  please 
refer  to  file  code  LRR-8-FC.  Agencies 
and  organizations  are  requested  to 
submit  comments  in  duplicate. 

Comments  will  be  available  for  public 
inspection  beginning  approximately  two 
week  after  publication  in  Room  5643,  330 
Independence  Avenue,  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  9:00  a.m.  to 
5:00  p.m.  (202)  472-5270. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarke  Bowie,  Office  of  Investigations, 
(301)  594-1827. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prior  to  the  passage  of  Pub.  L.  99-272, 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA),  the 
Medicare  program  generally  provided 
coverage  for  services  performed  by 
assistants  at  surgery  during  routine 
cataract  operations.  The  Health  Care 
Financing  Administration  (HCFA) 
permitted  Medicare  Part  B  carriers  to 
make  specific  determinations  as  to 
whether  or  not  services  of  an  assistant 
at  surgery  during  cataract  surgery  were 
medically  necessary.  For  the  most  part, 
each  Medicare  carrier  has  made  these 
determinations  as  to  the  use  of 
assistants  at  surgery  based  on  the 
generally  accepted  practice  among 
ophthalmologists  in  the  geographic  area 
it  services. 

Findings  contained  in  two  reports 
issued  by  the  HHS  Office  of  Inspector 
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General — Review  of  Medicare 
Payments  for  Assistant  Surgeon 
Services  During  Cataract  Surgery  (>}o. 
01-52001.  lune  1985)  and  Medicare 
Cataract  Implant  Surgery  (No.  OAI-85- 
IX-046.  March  1986)— specifically 
indicated  thot  the  use  of  an  assistant  at 
surgery  during  routine  cataract  surgery 
did  not  appear  medically  necessary  in 
most  situations.  In  addition,  these 
studies  found  that  such  assistance 
during  a  cataract  operation  was  often 
being  provided  by  a  surgical  technician 
or  by  an  operating  room  nurse.  The 
studies  further  cited  as  evidence  the 
practices  of  many  primary  ophthalmic 
surgeons  who  do  not  use  assistants  at 
surgery. 

Section  9307  of  Pub.  L  99-272 

Section  9307  of  Pub.  L  99-272 
specifically  amended  section  1154(a)(81 
and  added  a  new  section  1862(a)(15)  to 
the  Social  Security  Act  by  denying 
Medicare  payment  for  services  of  an 
assistant  at  surgery  during  cataract 
operations.  Under  this  provision,  an 
assistant  at  surgery  is  prohibited  from 
billing  the  Medicare  program  or  the 
program  beneficiary  for  charges  for 
services  that  have  not  received  prior 
approval  from  the  local  Peer  Reviews 
Organization  (PRO)  or  the  Medicare  Part 
B  carrier.  In  addition,  the  primary 
surgeon  under  this  provision  is 
prohibited  from  including  such  charges 
for  services  performed  by  an  assistant  at 
surgery  in  his  or  her  bill.  To  enforce  this 
provision  and  to  protect  program 
beneficiaries  from  out-of-pocket  costs, 
section  1842(k)  (1)  and  (2)  of  the  Act  has 
also  been  added  to  give  the  Secretary 
specific  authority  to  impose  the  same 
penalty  provisions  that  apply  to  section 
1B42(  j)  of  the  Act  for  violations  o£  the 
physician  fee  freeze. 

Referral  of  Violations  to  the  OIC 

The  responsibility  for  making 
determinations  of  civil  monetary 
penalties  (CMPs)  and  exclusions  under 
this  provision  will  rest  with  the  OIG. 
HCFA  will  refer  all  cases  for  possible 
sanction  and  CMP  action  to  the  OIG  for 
a  determination  under  the  OIG's  present 
sanction  and  CMP  authorities.  Program 
instructions  issued  by  HCFA  (Medicare 
Peer  Review  Organization  Manual, 
Transmittal  No.  12)  specifically 
establish  set  procedures  by  which  the 
primary  surgeon  may  request  prior 
approval  from  the  PRO  for  the  use  of  an 
assistant  at  surgery  when  complicating 
medical  conditions  exist.  The 
development  and  implementation  of 
these  procedures  and  case  referrals 
remain  the  specific  responsibility  of 
HCFA  and  are  not  contained  as  part  of 
this  rulemaking. 


Use  of  an  Assistant  at  Surgery  Where 
Nertirerthe  Program  Nor  the 
Beneficiary  is  Billed 

As  loBg  as  there  is  no  request  for 
payment  made  to  either  the  Medicare 
program  or  the  program  beneficiary,  the 
statute  does  not  specifically  preclude 
the  use  of  an  assistant  at  cataract 
surgery:  While  there  may  be  some 
concern  that  the  mere  use  of  an 
assistant  at  cataract  surgery  during  such 
procedures  may  impact  on,  and  be 
included  in,  the  primary  surgeon's  fee. 
we  believe  that  any  potential  adverse 
effects  from  this  circumvention  should 
be  effectively  precluded  by  the  special 
charge  limitations  established  on 
physicians'  fees- for  cataract  surgery 
under  section  9334  of  Pub.  L.  99-509.  the 
Omnibus  Budget  Reconciliation  Act  of 
1986. 


IL  Pravisionft  of  ths  Begulatioos 

Und«r  these  regulations,  if  (11  a 
physician  knowingly  and  willfully  bills 
for  charges  for  services  performed  as  an 
assistant  at  surgery  during  a  routine 
cataract  operation,  or  has  chargefrfor 
such  services  billed  for  him  or  her  by  the 
primary  surgeon  as  part  of  that  primary 
physician's  bill,  and  (2)  prior  approval 
from  the  appropriate  PRO  or  carrier  for 
the  use  of  such  an  assistant  has  not 
been  obtained,  the  OIG  may  (a)  bar  the 
physician,  or  physicians,  from 
participation  in  the  Medicare  program 
for  a  period  not  to  exceed  5  years,  in 
accordance  with  section  1882(d)(2)  and 
(3)  of  the  Act,  and  (b)  impose  civil 
monetary  penalties  in  the  same  manner 
as  such  penalties  authorized  under 
section  1128A(a)  of  the  Act.  [Section 
1895(b)(16)  of  Pub.  L.  99-514,  the  Tax 
Reform  Act  of  1988,  specifically  provides 
that  for  surgical  procedures  performed 
during  the  period  April  1. 1986  to 
December  15, 1986.  a  carrier  will  be 
deemed  to  have  approved  the  use  of  an 
assistant  at  surgery  before  the  surgery 
was  performed  if  the  carrier  determined, 
after  the  operation,  that  the  use  of  such 
an  assistant  was  appropriate  based  on  a 
complicating  medical  condition  before 
or  during,  the  surgsry.)  Specifically,  these 
regulations: 

•  fciclude  a  new  42  CFR  1002.104 
stating  that  the  OIG  will  utihze  existing 
procedures  contained  in  the  current 
regulatory  provisions  pertaining  to  fraud 
and  abuse  determinations  when 
determining  the  length  of  an  exclusion 
and  the  amount  of  monetary  penalty  and 
assessment  applicable  to  physicians 
who  are  to  be  sanctioned.  The 
notification,  effectuation  and  appeal 
procedures  under  existing  regulations 
will  also  be  used  for  violations  of  the 
assiftant  at  cataract  surgery  provision. 


•  Specify  that  exclusions  from  the 
Medicare  program  based  on  violations 
of  the  assistant  at  cataract  surgery 
provision  will  be  for  a  period  not 
exceeding  5  years.  Any  physician 
excluded  under  this  provision  will  not 
be  automatically  reinstated  into 
Medicare  program  participation  until  an 
application  for  reinstatement  is  made 
and  approved  by  the  OIG. 

•  Provide- that  if  an  exclusion  is  for 
the  full  5  years,  the  OIG  will  have  ta 
automatically  approve  an  application 
for  reinstatement.  If  the  physician  was 
also  excluded  for  a  longer  period  of  time 
under  another  sanction  provision,  the  5 
year  maximum  exclusion  period  will  not 
be  applicable. 

»  Modify  existing  regulations  at  42 
CFR  1003.102  to  include  violations  of 
billing  for  charges  for  services  as  or  for 
an  assistant  at  cataract  surgery  as  a 
basis  for  imposing  penalties. 


IIL  Waiver  of  Proposed  Rulemaking 

In  enacting  section  9037  of  Pub.  L.  99- 
272,  Congress  set  forth  a  clear  approach 
for  addressing  situations  involving  the 
billing  for  the  services  of  an  assistant  at 
surgery  during  cataract  operations. 
Since  that  aspect  of  the  law  dealing  with 
the  penalty  provisions  for  such 
violations  is  explicit  in  its  requirements, 
with  virtually  no  room  for  policy 
discretion  on  our  part,  we  believe  it  is 
impractical  and  unnecessary  in  this 
instance  to  publish  a  notice  of  proposed 
rulemaking  and  request  public 
comments  before  issuing  final 
regulations.  While  we  are  waiving 
proposed  rulemaking  procedures  as 
noted  in  the  summary,  we  are  providing 

for  a  comment  period  so  that  interested 

parties  may  raise  comments  or 

suggestions. 
Because  of  the  number  of  comments 

we  receive,  we  cannot  acknowledge  or 

respond  to  them  individually.  However. 

if  we  publish  changes  in  a  revised  final 

rule  as  a  result  of  the  comment  period. 

we  will  respond  to  the  comments 

received  in  the  preamble  of  that 

document 

IV.  Impact  Analysis 

Executive  Order  12291 

We  have  determined  that  these 
regulations  do  not  meet  the  criteria  for  a 
major  rule  as  defined  by  section  1(b)  of 
Executive  Order  12291.  Under  those 
criteria,  a  rule  is  classified  as  major  if  it 
would  have  an  armual  effect  on  the 
economy  of  $100  million  or  more:  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  government  agencies, 
industry  or  a  geographic  region:  or  cause 
significant  adverse  effects  on  business 
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or  employment.  As  this  rule  is  expected 
to  have  an  annual  impact  of  $100  million 
or  less,  no  impact  analysis  is  required. 

ReguJatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980.  Pub.  L  96-354. 
U.S.C.  604(a).  we  prepare  a  regulatory 
flexibility  analysis  when  the  agency 
issues  certain  regulations  that  would 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The! analysis  is  intended  to  explain  what 
effect  the  regulatory  action  by  the 
agency  has  on  small  businesses  and 
other  small  entities,  and  to  develop 
lower  cost  or  burden  alternatives.  The 
law  on  which  these  regulations  are 
based  is  specific  in  nature,  and  there  is 
little  leeway  in  implementing  the 
requirements.  While  some  of  the 
sanctions  that  the  Federal  Government 
will  impose  as  a  result  of  these 
regulations  will  have  an  impact  on 
physicians,  we  do  not  anticipate  that  a 
substantial  number  of  physicians  will  be 
significantly  affected  by  these 
regulations.  Therefore,  the  Secretary 
certifies  that  a  regulatory  flexibility 
analysis  is  not  required  for  this 
rulemaking. 

List  of  Subjects 

42  CFR  Part  1001 

Abuse.  Administrative  practice  and 
procedures.  Cancer  hospitals,  Christian 
Science  sanitoria.  Clinics,  Contracts 
(agreements).  Conviction,  Convicted. 
Courts,  Discharges  and  transfers, 
Exclusion,  Fraud,  Health  care.  Health 
facilities,  Health  maintenance 
organizations.  Health  professions. 
Health  suppliers.  Information 
(disclosure).  Inpatient  hospital  services. 
Lawyers,  Medicaid,  Medicare,  Outlier 
cases.  Penalties.  Prospective  payment. 
Provider  agreements.  Referral  centers. 
Renal  transplantation  centers,  Reporting 
and  recordkeeping  requirements.  Rural 
health  clinics.  Supervision,  Sole 
community  hospitals.  Termination 
procedures.  Utilization  and  quality 
control  Peer  Review  Organizations. 

42  CFR  Part  1003 

Administrative  practice  and 
procedures.  Archives  and  records.  Grant 
programs — social  programs.  Maternal 
and  Child  Health,  Medicaid,  Medicare, 
Penalties. 

TITLE  42— PUBLIC  HEALTH 

A.  42  CFR  Chapter  V,  Part  1001  is 
amended  as  set  forth  below: 


PART  1001— PROGRAM  INTEGRITY- 
MEDICARE 

1.  The  authority  citation  for  Part  1001 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1128. 1842(j),  1842(k), 
1862(d).  1882(e).  1866(b)(2)(D).  (E)  and  (F). 
and  1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1320a-7,  1395u(j).  1395u(k),  1395y(d). 
1395y(e),  1395cc(b)(2)(D),  (E)  and  (F).  and 
1395hh).  unless  otherwise  noted. 

2.  The  Table  of  Contents  for  Subpart  B 
is  amended  by  adding  an  entry  for 

§  1001.104. 

Subpart  B — Suspension,  Exclusion  or 
Temrination  of  Practitioners,  Providers, 
Suppliers  of  Services  and  Other  Individuals 


Sec 

1001.104    Sanctions  and  exclusion  for  the 
billing  for  charges  of  services  by  or  at  an 
assistant  at  surgery  during  cataract 
operations. 

***** 

3.  In  Subpart  E  §  1001.100  is  revised 
to  read  as  follows: 

§1001.100    Basis  and  scope. 

This  subpart  implements  sections 
1128, 1842(j),  1842{k)  and  1862(d)  and  (e) 
of  the  Act.  It  sets  forth  criteria  and 
procedures  for — 

(a)  Excluding  (1)  practitioners, 
providers,  and  suppliers  of  services  who 
have  defrauded  or  abused  the  Medicare 
program.  (2)  Physicians  who  have 
violated  the  billing  restrictions  of 
section  1842(k)  of  the  Act  by  billing  for 
services  performed  by,  or  as,  an 
assistant  at  cataract  surgery,  or  (3)  For 
those  physician  practitioners  who  are 
not  participating  physicians,  who  have 
violated  the  billing  restrictions  of 
section  1842(j)  of  the  Act.  and 

(b)  For  suspending  practitioners  and 
other  individuals  convicted  of  crimes 
related  to  their  participation  in  the 
delivery  of  medical  care  or  services 
under  the  Medicare,  Medicaid  or  the 
social  services  programs. 
***** 

4.  Subpart  B  is  amended  by  adding  a 
new  §  1001.104  to  read  as  follows: 

§1001.104    Sanctions  and  exclusion  for 
ttie  t>1tttng  for  cliarges  of  services  tiy  or  as 
an  assistant  at  surgery  during  cataract 
operations. 

(a)  Whenever  the  OIG  determines 
that— 

(1)  A  physician  knowingly  and 
willfully  bills  for  charges  of  services  as 
an  assistant  at  surgery  during  a  routine 
cataract  operation,  or  includes  in  his  or 
her  bill  the  services  of  an  assistant  at 
surgery  during  a  routine  cataract 
operation,  and 


(2)  Prior  approval  for  use  of  such  an 
assistant  has  not  been  obtained  from  the 
appropriate  Peer  Review  Organization 
or  Medicare  carrier,  the  OIG  may 
exclude  either  one  or  both  physicians 
from  program  participation  for  a  period 
of  up  to  five  years,  impose  a  civil 
monetary  penalty  against  the  physician 
(or  physicians),  or  both.  (For  cataract 
operations  performed  during  the  period 
April  1, 1986  to  December  15, 1986,  a 
carrier  will  be  deemed  to  have  approved 
the  use  of  an  assistant  at  surgery  before 
the  surgery  was  performed  if  the  carrier 
determined,  after  the  operation,  that  the 
use  of  such  an  assistant  was  appropriate 
based  on  a  compUcating  medical 
condition  before  or  during  the  surgery.) 

(b)  If  the  OIG  makes  a  determination 
under  paragraph  (a)  of  this  section  that 
involves  a  civil  monetary  penalty,  the 
OIG  will  use  the  penalty  determination, 
notification,  effectuation,  and  appeal 
procedures  contained  in  §§  1003.100 
through  1003.130  of  this  chapter. 

(c)(1)  If  the  OIG  makes  a 
determination  under  paragraph  (a)  of 
this  section  and  proposes  to  exclude  a 
physician,  or  physicians,  from  Medicare 
program  participation  without  imposing 
a  civil  monetary  penalty,  the  OIG  will 
use  the  determination,  notification, 
effectuation,  appeal,  and  reinstatement 
procedures  contained  in  §§  1001.100 
through  1001.115  and  §§  1001.130 
through  1001.134. 

(2)  In  excluding  a  physician,  or 
physicians,  under  paragraph  (a)  of  this 
section,  the  exclusion  period  determined 
under  §  1001.114  may  not  exceed  five 
years. 

5.  In  Subpart  B,  §  1001.134  is  amended 
by  revising  paragraph  (d)  to  read  as 
follows: 

§1001.134    Notice  of  action  on  request  for 
reinstatement 

•        •        «        *        * 

(d)  The  OIG  must  automatically 
reinstate  a  physician  excluded 
exclusively  on  the  basis  of  §1001.102  or 
§  1001.104  if  that  exclusion  has  been  in 
affect  for  five  years. 

B.  42  CFR  Chapter  V,  Part  1003  is 
amended  as  set  forth  below: 

PART  1003— CIVIL  MONEY  PENALTIES 
AND  ASSESSMENTS 

1.  The  authority  citation  for  Part  1003 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1128. 1128A.  1842(j) 
and  1842(k)  of  the  Social  Security  Act  (42 
use.  1302. 1320a-7, 1320a-7a.  1395u(j)  and 
1395u(k)). 

2.  In  i  1003.10a  paragraph  (a)  is 
revised  to  read  as  follows: 
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§  1003.100    Basis  and  purpose. 

(a)  Basis.  This  part  implements 
sections  1128(c),  1128A,  1842(j),  and 
1842(k)  of  the  Social  Security  Act  (42 
U.S.C.  1320a-7(c),  1320a-7a.  1395u(j), 
and  1395u(k)). 

***** 

3.  Section  1003.102  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  adding  paragraph  {b)(3)  to  read  as 
follows: 

§  1003.102    Basis  for  civil  money  penalties 
and  assessinents. 

***** 

(b)  The  OIG  may  impose  a  penalty 
against  any  person  whom  it  determines 
in  accordance  with  this  part: 

***** 

(3)  Is  a  physician  who  has  knowingly 
and  willfully — 

(i)  Billed  for  services  as  an  assistant 
at  surgery  during  a  routine  cataract 
operation,  or 

(ii)  Included  in  his  or  her  bill  the 
services  of  an  assistant  at  surgery 
during  a  routine  cataract  operation;  and 
has  not  received  prior  approval  from  the 
appropriate  Peer  Review  Organization 
or  Medicare  carrier  for  such  services 
based  on  the  existence  of  a  complicating 
medical  condition. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  No.  13.744,  Medicare — 
Supplementary  Medical  Insurance  Program] 
Dated:  February  18, 1987. 

R.P.  Kusserow, 

Inspector  General,  Department  of  Health  and 
Human  Services. 
Approved:  March  5, 1987. 

Otis  R.  Bowen, 

Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
(FCC  87-591 

Procedural  Rules;  Implementation  of 
Amendments  to  Equal  Access  to 
Justice  Act  Amendments 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  FCC  has  adopted  rule 
amendments  to  implement  changes  to 
the  Equal  Access  to  Justice  Act  (EAJA). 
The  EAJA  provides  for  the  award  of 
attorney's  fees  to  qualified  parties  who 


prevail  over  the  Government  in  certain 
aininistrafive  proceedings.  The  EAJA 
requires  each  government  agency  to 
establish  uniform  procedures  for 
implementing  the  Act. 

The  amended  rules  provide 
instruction  to  eligible  parties  who  seek 
to  recover  attorney's  fees  from  the 
Commission,  consistent  with  recent 
amendments  to  the  EAJA  enacted  by 
Congress. 

EFFECTIVE  date:  February  5, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  MuUins,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  Washington,  DC  20554, 
(202)  254-6530. 
SUPPLEMENTARY  INFORMATION: 

Federal  Communications  Commission 

Order 

Adopted:  February  5, 1987. 
Released:  March  3, 1987. 
By  the  Commission. 

In  the  matter  of  Equal  Access  to  Justice  Act 
Rules,  FCC  87-59. 

1.  The  rules  set  forth  herein  are 
designed  to  implement  amendments  to 
the  Equal  Access  to  Justice  Act  (EAJA), 
Pub.  L.  9»-e0,  99  Stat.  183,  5  U.S.C.  504. 
The  EAJA  provides  for  the  award  of 
attorney's  fees  and  other  expenses  to 
qualified  parties  who  prevail  over  the 
Federal  Government  in  certain 
administrative  and  court  proceedings. 
The  EAJA  requires  that  each  agency 
establish  uniform  procedures  for  the 
submission  and  consideration  of 
applications  for  an  award  of  fees  and 
other  expenses.  The  EAJA,  which  had 
expired  on  September  30, 1984,  was 
reauthorized  by  Pub.  L.  99-80,  which 
made  several  substantial  changes  to  the 
EAJA.  These  rules  reflect  those  changes 
aad  largely  follow  the  model  rules 
recommended  by  the  Administrative 
Conference  of  the  United  States.  See  51 
FR  16659  (May  6, 1986). 

2.  In  reauthorizing  the  EAJA,  Congress 
made  the  following  amendments 
relevant  to  the  Commission: 

1.  The  Act  is  applicable  to  any  case 
commenced  after  October  1, 1984. 

2.  Net  worth  ceilings  for  eligible  parties 
have  been  raised  to  $2,000,000  for  individuals 
and  $7,000,000  for  partnerships,  corporations 
and  certain  other  entities. 

3.  Units  of  local  government  that  fall  under 
the  ceilings  of  net  worth  and  number  of 
employees  have  been  made  eligible  for  fee 
awards. 

4.  The  position  of  the  agency  that  must  be 
substantially  justified  has  been  speciflcally 
defined  to  include  the  underlying  action  or 
failure  to  act  on  which  the  relevant 
proceeding  is  based  as  well  as  the  agency's 
position  in  litigation. 


5.  Whether  or  not  the  position  of  the  agency 
was  substantially  justified  is  to  be  determined 
based  on  the  administrative  record  of  the 
proceeding  as  a  whole  adduced  during  the 
course  of  the  adjudication  for  which  fees  and 
other  expenses  are  sought. 

3.  We  find  that  prior  notice  and 
comment  procedures  are  unnecessary  to 
implement  the  rule  amendments  because 
the  revisions  involve  general  rules  of 
agency  organization,  practice  or 
procedure.  See  5  U.S.C.  553(b)(3)(A). 
Pursuant  to  §  1.427(b)  of  the 
Commission's  Rules  the  rule 
amendments  are  effective  February  5. 
1987.  See  47  CFR  1.427(b). 

4.  The  rules  are  issued  pursuant  to 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i),  303(r);  and  the  Equal  Access  to 
Justice  Act.  Pub.  L.  99-80,  5  U.S.C. 
504(c)(1). 

5.  In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  we  hereby  certify  that  these  rules 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  EAJA  itself  may  have 
an  impact  since  it  applies  to  individuals 
and  small  business  entities.  It  represents 
a  congressional  determination  that  small 
entities  should  not  bear  the  burden  of 
litigation  where  the  Government's 
position  is  not  substantially  justified. 
The  rules  simply  implement  the  EAJA, 
carrying  out  congressional  intention, 
and  do  not,  by  themselves,  impose 
significant  economic  burdens  or 
benefits.  This  certification  shall  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

The  officials  responsible  for  this 
action  are  the  following  Commissioners: 
Mark  S.  Fowler,  Chairman,  James  H. 
Quello,  Mimi  Weyforth  Dawson,  Dennis 
R.  Patrick,  Patricia  Diaz  Dennis. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
WiUiam  J.  Tricarico, 

Secretory.  ' 


PART  1— PRACTICE  AND  PROCEDURE 

Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

1.  Tlie  authority  citation  for  Part  1 
continues  to  read: 

Autkority:  Sees.  4,  303,  48  Stat.  1066, 1082, 
as  amended:  47  U.S.C.  154.  303:  Implement,  5 
U.S.C.  552,  unless  otherwise  noted. 
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2.  Section  1.1502  is  revised  to  read  as 
follows: 

§1.1502    Wtten  the  EAJA  applies. 

The  EAJA  applies  to  any  adversary 
adjudication  pending  or  commenced 
before  the  Commission  on  or  after 
August  5, 1985.  It  also  applies  to  any 
adversary  adjudication  commenced  on 
or  after  October  1, 1984,  and  finally 
disposed  of  before  August  5, 1985, 
provided  that  an  application  for  fees 
and  expenses,  as  described  in  Subpart  B 
of  these  rules,  had  been  filed  with  the 
Commission  within  30  days  after  August 
5, 1985. 

3.  Section  1.1503  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1.1503    Proceedings  covered. 

(a)  The  EAJA  applies  to  adversary 
adjudications  conducted  by  the 
Commission.  These  are  adjudications 
under  5  U.S.C.  554  in  which  the  position 
of  the  Commission  or  any  other  agency 
of  the  United  States,  or  any  component 
of  an  agency,  is  presented  by  an 
attorney  or  other  representative  who 
enters  an  appearance  and  participates 
in  the  proceeding.  Any  proceeding  in 
which  this  Agency  may  fix  a  lawful 
present  or  future  rate  is  not  covered  by 
the  EAJA.  Proceedings  to  grant  or  renew 
licenses  are  also  excluded,  but 
proceedings  to  modify,  suspend,  or 
revoke  licenses  are  covered  if  they  are 
otherwise  "adversary  adjudications." 
***** 

4.  Section  1.1504  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  {b)(5), 
(c)  and  (f)  to  read  as  follows: 

§  1.1504    Eligibility  of  applicants. 

*  •         •         *         » 

(b)  The  types  of  eligible  applicants  are 
as  follows: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees; 

*  *         *        »        ♦ 

(5)  Any  other  partnership,  corporation, 
association,  unit  of  local  government,  or 
organization  with  a  net  worth  of  not 
more  than  $7  million  and  not  more  than 
500  employees. 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  dale  the  proceeding  was  initiated. 
***** 

(f)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 


determine  eligibility.  Any  individual, 
corporation  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  part,  unless  the 
Administrative  Law  Judge  determines 
that  such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  the  EAJA  in 
light  of  the  actual  relationship  between 
the  affiliated  entities.  In  addition,  the 
Administrative  Law  Judge  may 
determine  that  financial  relationships  of 
the  applicant  other  than  those  described 
in  this  paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 
***** 

5.  Section  1.1505  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1 . 1 505    Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  expenses  incurred 
in  connection  either  with  a  proceeding, 
or  with  a  significant  and  discrete 
substantive  portion  of  a  proceeding, 
unless  the  Administrative  Law  Judge 
determines  that  the  position  of  the 
Commission  over  which  the  applicant 
has  prevailed  was  substantially 
justified.  The  position  of  the 
Commission  includes,  in  addition  to  the 
position  taken  by  the  Commission  in  the 
adversary  adjudication,  the  action  or 
failure  to  act  by  the  agency  upon  which 
the  adversary  adjudication  is  based.  The 
burden  of  proof  that  an  award  should 
not  be  made  to  an  eligible  prevailing 
applicant  is  on  the  appropriate  Bureau 
(see  §  1.21  of  this  chapter)  whose 
representative  shall  be  called  "Bureau 
counsel"  in  this  subpart.  To  avoid  an 
award  a  Bureau  must  demonstrate  that 
its  position  was  substantially  justified  in 
law  and  fact  or  that  special 

circumstances  make  an  award  unjust. 

*        *        *        •        • 

6.  Section  1.1511  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§  1.1S11    Contents  o«  appUcation. 

***** 

(b)  The  application  shall  also  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  (if  an 
individual)  or  $7  million  (for  all  other 
applicants,  including  their  affiliates). 
However,  an  applicant  may  omit  this 
statement  if: 

(1)  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Service  that  it 
qualifies  as  an  organization  described  in 


section  501(c)(3)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(c)(3))  or,  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruhng  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section:  or 

(2)  It  states  that  it  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  1141j(a)). 
***** 

7.  Section  1.1526  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1.1526    Further  proceedings. 

(a)  Ordinarily,  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  Bureau  counsel, 
or  on  his  or  her  own  initiative,  the 
Administrative  Law  Judge  may  order 
further  proceedings,  such  as  an  informal 
conference,  oral  argument,  additional 
written  submissions  or,  as  to  issues 
other  than  substantial  justification,  an 
evidentiary  hearing.  Such  further 
proceedings  shall  be  held  only  when 
necessary  for  full  and  fair  resolution  of 
the  issues  arising  from  the  application, 
and  shall  be  conducted  as  promptly  as 
possible.  Whether  or  not  the  position  of 
the  agency  was  substantially  justified 
shall  be  determined  on  the  basis  of  the 
administrative  record,  as  a  whole,  which 
is  made  in  the  adversary  adjudication 
for  which  fees  and  other  expenses  are 
sought. 
*        *        *        •        • 

[FR  Doc.  87-7886  Filed  4-9-S7;  8:45  am] 
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47  CFR  Part  73  ,r. 

Oversight  of  Radio  and  TV  Rules 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMAftY:  This  Order  amends  broadcast 
regulations  in  47  CFR  Part  73. 
Amendments  are  made  to  correct 
inaccurate  rule  texts,  contemporize 
certain  requirements  and  to  execute 
editorial  revisions  as  needed  for 
purposes  of  clarity  and  ewe  of 
understanding. 

EFFECTIVE  DATE:  April  10.  1987. 

AODAESS:  Federal  Communications 
Commission.  Washington,  DC.  20554. 
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FOR  FURTHER  INFORMATION  CONTACT 

Steve  Crane,  Mass  Media  Bureau.  (202) 

632-5414. 

SUPPLEMENTARY  INFORMATION:  In  this 

Order,  modifications  are  made  to 
update,  delete,  clarify  or  correct 
regulations  in  Title  47.  Code  of  Federal 
Regulations.  Adopted  March  19. 1987 
and  released  March  27, 1987. 

Federal  Communications  Commission 

Order 

Adopted:  March  19. 1987. 
Released:  March  27, 1987. 
By  the  Chief,  Mass  Media  Bureau. 
In  the  matter  of  oversight  of  the  radio  and 
TV  broadcast  rules. 

1.  In  this  Order,  the  Commiss'ion 
focuses  its  attention  on  the  oversight  of 
its  radio  and  TV  broadcast  rules. 
Modifications  are  made  herein  to 
update,  delete,  clarify  or  correct 
broadcast  regulations  as  described  in 
the  following  amendment  summaries: 

(a)  In  BC  Docket  82-187  the 
Commission  adopted  a  series  of 
amendments  to  the  technical  rules  to 
reflect  changes  in  international 
agreements.  [See  Report  and  Order,  49 
FR  32357.  August  14. 1984). 

One  of  the  modiGcations  was  the 
removal  of  paragraph  (d)  in  §  73.28. 
Assignment  of  stations  to  channels. 

There  remains  a  cross  reference  to 
this  eliminated  paragraph  in  the  Note 
following  paragraph  (b)  in  §  73.24. 
Broadcast  facilities,  showing  required. 

The  Note  is  amended  herein  to  correct 
this  inaccurate  reference.  (See 
amendment  2.) 

(b)  The  following  corrections  are 
made  in  §  73.182.  Engineering  standards 
of  allocation: 

(i)  The  opening  sentences  of 
paragraph  (d)  is  missing  part  of  the 
rule's  text  pertaining  to  primary, 
secondary  and  intermittent  service 
areas;  it  is  restored  here. 

(ii)  A  cross  reference  in  paragraph  (d) 
to  §  73.11  is  corrected  to  read  §  73.14; 

(iii)  Two  cross  references  to 
paragraph  (v).  as  stated  in  paragraph 
(m),  are  corrected  to  cross  reference 
paragraph  (s);  and 

(iv)  The  costs  reference  to  paragraph 
(w),  found  in  footnote  2  to  the  Table  in 
paragraph  (s).  is  revised  to  read 
paragraph  (t).  (See  amendment  3.) 

(c)  A  typographical  error  exists  in 
subparagraph  (d)(l]  of  §  73.313, 
Prediction  of  coverage.  It  is  corrected  so 
the  affected  sentence  correctly  states 
"At  least  one  (emphasis  added)  radial 
must  include "  (See  amendment  4.) 

(d)  The  Metric  Conversion  Act  of  1975 
directed  conversion  of  measurement 
units  in  the  Federal  rules  and 


regulations  to  the  international  system 
of  units — the  metric  system.  The 
Commission  has  carried  out  this 
mandate  in  a  series  of  proceedings.  One 
of  these  was  the  Order  adopted  May  17. 
1985  [See  Order.  Radio  and  TV 
Broadcasting;  Metrication  of  Rules.  50 
FR  23697.  June  5. 1985). 

In  that  Order,  an  amendment  was 
made  in  §  73.611,  Reference  points  and 
distance  computations,  that  revised  the 
text  of  paragraph  (d)  by  directing  the 
rule  user  to  ".  .  .  see  paragraph  (c)  of 
i  73.208"  for  pertinent  distance 
calculations. 

Unintentionally,  the  rule  was  drafted 
in  such  a  way  that  the  amended 
paragraph  (d)  was  retained  as  the  sole 
text  of  the  rule,  and  the  balance, 
paragraphs  (a),  (b)  and  (c),  was 
removed.  This  mistake  is  corrected  here 
by  reinstating  paragraphs  (a),  (b)  and  (c) 
and  designating  the  current  text  as 
paragraph  (d),  as  was  originally 
conceived.  (See  amendment  5.) 

(e)  Note  9  of  Figure  6  in  §  73.699,  TV 
engineering  charts,  uses  the  archaic 
terns  "me"  (megacycles)  and  "cycles 
per  second".  Corrections  are  made  here 
to  contemporize  the  terms  to  MHz 
(megahertz)  and  Hz  (Hertz).  (See 
amendment  6.) 

(f)  The  specifications  for  the 
maximum  amount  of  time  the  FCC 
allows  to  construct  broadcast  and 
auxiliary  stations  is  stated  in  §  73.3598. 
The  types  of  stations  are  divided  into 
two  groups,  TV  stations  in  paragraph  (a) 
and  other  broadcast,  auxiliary  and  ITF 
stations  in  paragraph  (b).  There  are 
distinct  headings  for  each  type  station, 
which  should  be  printed  in  italics  but 
are  not.  A  change  to  italics  is  made  by 
this  Order.  (See  amendment  7). 

(g)  Amendments  are  made  to  the 
listing  of  certain  FCC  policies  as 
follows: 

(i)  Public  notice  was  given  in  the 
Federal  Register  on  July  18, 1986 
providing  additional  clarification  of  the 
procedures  adopted  in  BC  Docket  80-90 
(Modification  of  FM  broadcast  station 
rules  to  increase  the  availability  of 
commercial  FM  broadcast  assignments. 
48  FR  29486,  June  27, 1983).  The  Federal 
Register  citation  for  this  Public  Notice  is 
added  as  paragraph  (d)  to  §  73.4107, 
which  is  the  policy  hsting  pertaining  to 
this  subject. 

(ii)  A  new  policy  listing  is  added 
herein  pertaining  to  transmitter  site  map 
submissions  required  by  FCC  Forms  301 
and  340.  The  citation  is  the 
Memorandum  Opinion  and  Order  and 
Public  Notice  adopted  on  October  24, 
1986  and  will  be  designated  §  73.4108. 
FM  transmitter  site  map  submissions. 

(iii)  Section  73.4140.  Minority 
of/nership,  will  have  an  additional 


citation  added  to  the  three  currently 
stated  therein.  It  is  the  Report  and  Order 
in  Docket  82-797  adopted  December  21. 
1984.  Also,  the  citation  to  "General 
Docket  82-297"  in  paragraph  (c)  of  this 
policy  listing  is  revised  to  correctly  read 
General  Docket  82-797.  (See 
amendments  8,  9,  and  10). 

2.  No  lubstantive  changes  are  made 
herein  which  impose  additional  burdens 
or  remove  provisions  relied  upon  by 
licensees  or  the  public.  We  conclude,  for 
the  reasons  set  forth  above,  that  these 
revisions  will  serve  the  public  interest. 

3.  These  amendments  are 
implemented  by  authority  delegated  by 
the  Commission  to  the  Chief,  Mass 
Media  Bureau.  Inasmuch  as  these 
amendments  impose  no  additional 
burdens  and  raise  no  issue  upon  which 
comments  would  serve  any  useful 
purpose,  prior  notice  of  rulemaking, 
effective  date  provisions  and  public 
procedure  thereon  are  inapplicable 
pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(3)(B). 

4.  Since  a  general  notice  of  proposed 
rulemaking  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

5.  Accordingly.  //  Is  Ordered,  That 
pursuant  to  sections  4(i),  303(r)  and 
5(c)(1)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.61  and  0.283 
of  the  Commission's  Rules,  Parts  73  of 
the  FCC  Rules  and  Regulations  Is 
Amended  as  set  forth,  effective  on  the 
date  of  publication  in  the  Federal 
Register. 

6.  For  further  information  on  this 
Order,  contact  Steve  Crane,  (202)  632- 
5414,  Mass  Media  Bureau. 

Federal  Communications  Commission. 
James  C  McKinney, 
Chief.  Mass  Media  Bureau. 
47  CFR  Part  73  is  amended  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  Section  73.24  is  amended  by 
revising  the  Note  following  paragraph 
(b)  to  read  as  follows: 

§  73.24    Broadcast  facilities;  showing 
required. 

*        *i       *        *        *  I 

(b)***  il 

Note<— With  respect  to  new  Class  II-A    I 
stations  or  to  stations  for  which  applications 
were  accepted  for  filing  before  July  13. 1964. 
the  provisions  of  Note  1  of  §  73.37  of  this    j 
chapter  shall  apply.  Special  provisions       ' 
concerning  interference  from  Class  II-A  to 
stationi  of  other  classes  authorized  after 
October  30. 1961.  are  contained  in  §  73.22(d) 
of  this  chapter  and  Note  3  to  5  73.21  of  this 
chapter.  The  level  of  interference  shall  be 
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computed  pursuant  to  |§  73.182  and  73.186  of 
this  chapter. 

***** 

3.  Section  73.182  is  amended  by 
revising  footnote  2  to  the  Table  in 
paragraph  (s)  and  by  revising 
paragraphs  (d)  and  (m)  to  read  as 
follows: 

§  73.182    Engineering  standards  of 

allocation. 

***** 

(d)  The  several  classes  of  AM 
broadcast  stations  have  in  general  three 
service  areas,  i.e..  primary,  secondary 
and  intermittent  service  areas.  {See 
§  73.14  for  the  definitions  of  primary, 
secondary  and  intermittent  service 
areas.)  Class  I  stations  render  service  to 
all  three  areas.  Class  II  stations  render 
service  to  a  primary  area  but  the 
secondary  and  intermittent  service 
areas  may  be  materially  limited  or 
destroyed  due  to  interference  from  other 
stations,  depending  on  the  station 
assignments  involved.  Class  III  and  IV 
stations  usually  have  only  primary 
service  areas,  as  interference  from  other 
stations  generally  prevents  any 
secondary  service  and  may  limit  the 
intermittent  service  area.  However, 
complete  intermittent  service  may  be 
obtained  in  many  cases  depending  on 

the  station  assignments  involved. 

***** 

(m)  Objectionable  interference  from  a 
station  on  the  same  channel  shall  be 
considered  to  exist  to  a  station  when,  at 
the  field  strength  contour  specified  in 
paragraph  (s)  of  this  section  with 
respect  to  the  class  to  which  the  station 
belongs,  the  field  strength  of  an 
interfering  station  (or  the  root-sum- 
square  value  of  the  field  strengths  of 
two  or  more  interfering  stations) 
operating  on  the  same  channel,  exceeds 
for  ten  (10)  percent  or  more  of  the  time 
the  value  of  the  permissible  interfering 
signal  set  forth  opposite  such  class  in 
paragraph  (s)  or  this  section. 
•         *         *        »        • 

(s)  *  *  * 

"*  For  adjacent  channel,  see  paragraph  (I) 
of  the  section."; 
***** 

4.  Section  73.313  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§73.313    Prediction  of  coverage. 

***** 

(d) •  •  • 

(1)  Profile  graphs  must  be  drawn  for 
eight  radials  beginning  at  the  antenna 
site  and  extending  16  kilometers 
therefrom.  The  radials  should  be  drawn 
for  each  45°  of  azimuth  starting  with 
True  North.  At  least  one  radial  must 
include  the  principal  community  to  be 


served  even  though  it  may  be  more  than 
16  kilometers  from  the  antenna  site. 
However,  in  the  event  none  of  the 
evenly  spaced  radials  include  the 
principal  community  to  be  served,  and 
one  or  more  such  radials  are  drawn  in 
addition,  these  radials  must  not  be  used 
in  computing  the  antenna  height  above 
average  terrain. 
***** 

5.  Section  73.611  is  revised  to  read  as 
follows: 

§  73.6 11    Reference  points  and  distance 
computations. 

(a)  In  considering  petitions  to  amend 
the  Table  of  Allotments  (§  73.606(b)),  the 
following  reference  points  shall  be  used 
by  the  Commission  in  determining 
assignment  separations  between 
communities: 

(1)  Where  transmitter  sites  for  the 
pertinent  channels  have  been  authorized 
in  communities  involved  in  a  petition  to 
amend  the  Table  of  Allotments, 
separations  between  such  communities 
shall  be  determined  by  the  distance 
between  the  coordinates  of  the 
authorized  transmitter  sites  in  the 
respective  communities  as  set  forth  in 
the  Commission's  authorizations 
therefor. 

(2)  Where  an  authorized  transmitter 
site  is  available  for  use  as  a  reference 
point  in  one  community  but  not  in  the 
other  for  the  pertinent  channels, 
separations  shall  be  determined  by  the 
distance  between  the  coordinates  of  the 
transmitter  site  as  set  forth  in  the  FCC's 
authorization  therefor  and  the 
coordinates  of  the  other  community  as 
set  forth  in  the  publication  of  the  United 
States  Department  of  the  Interior 
entitled,  Index  to  The  National  Atlas  of 
the  United  States  of  America.  If  this 
publication  does  not  contain  the 
coordinates  for  said  other  community, 
the  coordinates  of  the  main  post  office 
thereof  shall  be  used. 

(3)  Where  no  authorized  transmitter 
sites  are  available  for  use  as  reference 
points  in  both  communities  for  the 
pertinent  channels,  the  distance 
between  the  two  communities  listed  in 
the  above  publication  shall  be  used.  If 
said  publication  does  not  contain  such 
distance,  the  separation  between  the 
two  communities  shall  be  determined  by 
the  distance  between  the  coordinates 
thereof  as  set  forth  in  the  publication. 
Where  such  coordinates  are  not 
contained  in  the  publication,  the 
coordinates  of  the  main  post  offices  of 
said  communities  shall  be  used. 

(4)  Where  the  distance  between  the 
reference  point  in  a  community  to  which 
a  channel  is  proposed  to  be  assigned 
and  the  reference  point  in  another 
community  or  communities  does  not 


meet  the  minimum  separation 
requirements  of  §  73.610,  the  channel 
may  be  assigned  to  such  community 
upon  a  showing  that  a  transmitter  site  is 
available  that  would  meet  the  minimum 
separation  requirements  of  §  73.610  and 
the  minimum  field  strength  requirements 
of  §  73.685.  In  such  cases,  where  a 
station  is  not  authorized  in  the 
community  or  communities  to  which 
measurements  from  the  proposed 
channel  assignment  must  be  made 
pursuant  to  §  73.610  a  showing  should 
also  be  made  that  the  distance  between 
suitable  transmitter  sites  in  such  other 
community  or  communities  and  the 
proposed  transmitter  site  for  the  new 
channel  meet  the  Commission's 
minimum  spacing  and  coverage 
requirements. 

(b)  Station  separations  in  licensing 
proceedings  shall  be  determined  by  the 
distance  between  the  coordinates  of  the 
proposed  transmitter  site  in  one 
community  and 

(1)  The  coordinates  of  an  authorized 
transmitter  site  for  the  pertinent  channel 
in  the  other  community;  or,  where  such 
transmitter  site  is  not  available  for  use 
as  a  reference  point, 

(2)  The  coordinates  of  the  other 
community  as  set  forth  in  the  Index  to 
The  National  Atlas  of  the  United  States 
of  America;  or  if  not  contained  therein, 

(3)  The  coordinates  of  the  main  post 
office  of  such  other  community. 

(4)  In  addition,  where  there  are 
pending  applications  in  other 
communities  which,  if  granted,  would 
have  to  be  considered  in  determining 
station  separations,  the  coordinates  of 
the  transmitter  sites  proposed  in  such 
applications  must  be  used  to  determine 
whether  the  requirements  with  respect 
to  minimum  separations  between  the 
proposed  stations  in  the  respective  cities 
have  been  met. 

(c)  In  measuring  assignment  and 
station  separations  involving  cities 
listed  in  the  Table  in  combination, 
where  there  is  no  authorized  transmitter 
site  in  any  of  the  combination  cities  on 
the  channel  involved,  separation 
measurements  shall  be  made  from  the 
reference  point  which  will  result  in  the 
lowest  separation. 

(d)  To  calculate  the  distance  between 
two  reference  points  see  paragraph  (c), 
S  73.208.  However,  distances  shall  be 
rounded  to  the  nearest  tenth  of  a 
kilometer. 

6.  Section  73.699  is  amended  by 
revising  Note  9  of  Figure  6  to  read  as 
follows: 

§  73.699    TV  engineering  ctwrts. 

•  *  •  •  * 

Figure  6  •  •  • 
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Notes 

***** 

(9)  The  burst  frequency  shall  be 
3.579545  MHz.  The  tolerance  on  the 
frequency  shall  lie  ±10  Hz  with  a 
maximum  rate  of  change  of  frequency 
not  to  exceed  l/lO  Hz  per  second. 
***** 

7.  Section  73.3598  is  amended  by 
italicizing  the  introductory  headings  of 
paragraphs  (a)  and  ''b).  As  revised,  the 
headings  to  paragraphs  (a]  and  (b] 
read  as  follows: 

§73.359«    Period ol construction. 

(a)  TV  broadcast  stations.  *  *  * 

(b)  Other  broadcast,  auxiliary  and 
Instructional  TV  Fixed  Stations.  *  *  * 


a.  Section  73.4107  is  amended  by 
adding  new  paragraph  (d)  to  read  as 

follows: 

§  73.4107    FM  broadcast  assignments, 
IncreBsing  avatlabltity  of. 

***** 

(d)  See  Public  Notice.  51  FR  28009. 
July  18, 1986. 

9.  Section  73.4108  is  added  to  the 
Listing  of  FCC  policies  to  read  as 
follows: 

§73.4108    FM  transmitter  silo  map 

submissions. 

See  Memorandum  Opinion  and  Order 
and  Public  Notice,  adopted  October  24, 
198a  1  FCC  Red  381  (1986);  51  FR  45945. 
December  23, 1986. 


10.  Section  73.4140  is  amended  by 
revising  paragraph  (c);  by  correcting  the 
spelling  of  the  term  Minority  in  the 
section  title;  and  by  adding  new 
paragraph  (d)  to  read  as  follows: 

§73.4140    Minority  ownership;  tax 
certificates  and  distress  sales. 

***** 

(c)  See  Policy  Statement,  Genera! 
Docket  82-797,  FCC  82-523,  adopted 
December  2, 1982.  92  FCC  2d  849;  48  FR 
5943,  February  9, 1983. 

|d)  See  Report  and  Order,  General 
Docket  %Z-Tar;,  FCC  84-647,  adopted 
December  21, 1984.  99  FCC  2d  1249;  50 
FR  1239,  January  10, 1985. 

[FR  Doc.  87-7888  Filed  4-9-87;  a45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  353 

Restoration  to  Duty  From  Military 
Service  or  Compensable  Injury 

agency:  Office  of  Personnel 

Management. 

action:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revise 
its  regulations  governing  the  restoration 
rights  of  employees  who  perform 
military  duty  or  are  injured  on  the  job. 
This  revision  is  being  proposed  together 
with  a  comprehensive  revision  of 
Chapter  353  of  the  Federal  Personnel 
Manual  (FPM).  The  principal  purpose  of 
the  revision  is  to  update,  simplify,  and 
clarify  the  regulations  and  instructions. 
A  copy  of  FPM  Chapter  353,  which 
contains  specific  policies,  advice,  and 
guidance  to  agencies  amplifying  these 
regulations,  is  available  upon  request 
from  the  contact  office  shown  below. 
DATE:  Comments  must  be  submitted  on 
or  before  June  9, 1987. 

ADDRESS:  Send  or  deliver  comments  to 
Donald  L.  Holum.  Chief,  Staffing  Policy 
Analysis  Division,  Career  Entry  Group, 
Office  of  Personnel  Management,  Room 
6504, 1900  E  Street,  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raleigh  M.  Neville,  (202)  632-6817. 
SUPPLEMENTARY  INFORMATION:  Part  353 

provides  restoration  rights  to  exployees 
who  perform  military  duty  or  sustain 
compensable  injuries  or  illnesses.  These 
rights  are  based  on  38  U.S.C.  2021  et  seq. 
and  5  U.S.C.  8151.  respectively,  both  of 
which  were  enacted  11  years  ago.  The 
implementing  regulations  have  not  been 
substantively  amended  since  that  time. 
OPM  has  closely  monitored  the 
application  and  interpretation  of  the 
regulations  and  corresponding  FPM 
provisions  and  has  determined  they  are 
in  need  of  a  thorough  revision  to  delete 
oDsolete  provisions;  reflect  changes  in 


law.  Merit  Systems  Protection  Board 
(MSPB)  and  court  decisions;  clarify 
certain  concepts;  and  put  the  material 
into  a  more  useful  format.  The  following 
are  among  the  more  important  changes 
being  proposed: 

—Revises  §  353.102  to  clarify  that 
restoration  rights  following 
compensable  injury  apply  only  to 
Federal  employees.  Also,  adds  a 
defmition  of  "equivalent  position"  and 
includes  "furlough"  in  the  definition  of 
"leave  of  absence." 

— Deletes  material  in  §§  353.104  and 
353.105  pertaining  to  how  employees  on 
military  duty  or  injury  compensation  are 
to  be  carried.  (This  information  is 
covered  in  more  detail  in  FPM  Chapter 
353.) 

— Revises  §  353.106  pertaining  to 
notification  of  rights  and  obligations  to 
make  clear  that  an  employee  has  an 
obligation  to  use  due  diligence  in 
ascertaining  his  or  her  rights,  and  to 
return  to  duty  as  soon  as  he  or  she  is 
able. 

—Revises  §  353.201(b)  to  provide  that 
an  employee  whose  position  is 
reclassified  during  his  or  her  absence  is 
entitled  to  be  considered  for  the 
regraded  position  in  accordance  with 
the  provisions  of  Part  335  of  this  chapter. 

—Revises  §  353.201(c)  to  clarify  that 
the  prohibition  on  demoting  or 
separating  an  employee  absent  on 
military  duty  applies  only  when  the 
individual  has  restoration  rights  under 
Title  38  of  the  U.S.  Code. 

—Revises  §  353.203  to  clarify  that 
OPM  will  provide  placement  assistant  to 
an  employee  returning  from  military 
duty  when  it  is  not  feasible  for  the 
employing  agency  to  restore  the 
individual. 

—Revises  §  353.302  to  change  the 
focus  from  the  time  limits  to  who  is 
entitled  to  mandatory  restoration. 

— Deletes  material  in  §  353.303 
pertaining  to  the  position  to  which 
restored  to  reflect  the  provisions  of  38 
U.S.C.  2021(a)(A)(i)  and  the  expiration  of 
the  so-called  Whitten  Amendment  that 
effectively  removed  the  requirement  to 
obligate  the  position  of  an  employee 
entering  military  service. 

— Deletes  material  in  §  353. 305 
pertaining  to  conflicting  restoration 
rights,  since  conflicting  restoration  rights 
should  rarely  be  an  issue.  (These  rights 
are  discussed  in  FPM  Chapter  353.) 

— Deletes  most  of  the  material  in 
§  353.308  on  notice  of  appeal  rights.  The 


right  to  appeal  is  covered  in  the  new 
S  353.104. 

— Adds  a  new  §  353.306  specifying 
that  Reservists  are  entitled  to  a  leave  of 
absence  to  perform  military  duty. 

— Revises  §  353.401  to  remove 
repetitive  and  unnecessary  material  and 
to  clarify  that  employees  of  the 
legislative  and  judicial  branches  do  not 
have  appeal  rights  to  the  MSPB.  Also 
provides  a  limited  right  for  partially 
recovered  employees  to  appeal  an 
agency's  failure  to  credit  time  spent  on 
compensation  for  purposes  of  rights  and 
benefits  based  upon  length  of  service. 

— Transfers  material  in  Subpart  E  on 
the  restoration  rights  of  TAPER 
(temporary  appointments  pending 
establishment  of  a  register)  employees 
to  §  353.305. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  by  section  1(b)  of 
E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  only  to  internal 
Federal  personnel  matters. 

List  of  Subjects  in  5  CFR  Part  353 

Administrative  practice  and 
procedure,  Government  employees. 

U.S.  Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

Accordingly,  OPM  proposes  to  amend 
Part  353  of  Title  5.  Code  of  Federal 
Regulations,  as  follows: 

1.  The  authority  citation  for  Part  353  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  2021  et  seq.,  and  5 
U.S.C.  8151. 

2.  The  heading  for  Part  353  is  revised 
to  read  as  follows: 

PART  353— RESTORATION  TO  DUTY 
FROM  MILITARY  SERVICE  OR 
COMPENSABLE  INJURY 

3.  Section  353.101  is  revised  to  read  as 
follows: 

§  353.101    Scope 

The  rights  and  obligations  of 
employees  and  agenices  in  connection 
with  leaves  of  absence  or  restoration  to 
duty  following  military  servir  e  under  38 
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U.S.C.  2021,  el  seq..  and  restoration 
under  5  U.S.C.  8151  for  employees  who 
sustain  compensable  injuries,  are 
subject  to  the  provisions  of  this  part  and 
to  corresponding  material  pubHshed  in 
Chapter  353  of  the  Federal  Personnel 
Manual. 

4.  Section  353.102  is  amended  by 
removing  the  paragraph  designations 
and  aiphabatizing  the  dennitions  the 
defention  revising  the  deHnitioiis  of 
"Agency,"  "'Leave  of  absence,"  and 
"Military  duty,"  and  adding  the 
defmition  of  "Equivalent  position"  to 
read  as  follows: 

§353.102    DefinMlons. 

*         ♦         *         *         • 

"Agency"  means  (1)  with  respect  to 
restoration  following  a  compensable 
injury,  any  department,  independent 
establishment,  agency,  or  corporation  in 
the  executive  branch,  including  the  U.S. 
Postal  Service  and  the  Postal  Rate 
Commission,  and  any  agency  in  the 
legislative  or  judicial  branch;  and  (2) 
with  respect  to  restoration  following 
military  duty,  all  of  the  foregoing  except 
for  any  agency  in  the  legislative  or 
judicial  branch,  but  including  the 
Government  of  the  District  of  Columbia, 

"Equivalent  position"  means  a 
position  at  the  same  grade  and  pay  with 
the  same  senority  and  civil  service 
status.  Other  factors  such  as  promotion 
potential  of  the  position,  supervisory 
responsibilities,  duties  of  the  position,  or 
placement  within  an  organizational 

structure  are  not  relevant, 

***** 

"Leave  of  absence"  means  military 
leave,  aimual  leave,  leave  without  pay 
(LWOP),  furlough,  continuation  of  pay, 
or  any  combination  of  these. 

"Military  duty"  means  a  period  of  (1) 
active  duty  for  training  or  for  service  in 
the  Armed  Forces  of  the  United  States: 
(2)  inactive  duty  training  in  the  Armed 
Forces  of  the  United  States:  and  (3) 
active  duty  in  the  Public  Health  Service 
that  is  covered  by  37  U.S.C.  2024(b).  For 
the  purpose  of  this  paragraph,  full-time 
training  or  other  full-time  duty 
performed  by  a  member  of  the  National 
Guard  under  32  U.S.C.  316,  502,  503,  504, 
or  505  is  considered  active  duty  for 
training  in  the  Armed  Forces  of  the 
United  States.  Inactive  duty  training 
performed  by  a  member  of  the  National 
Guard  under  32  U.S.C.  502  or  36  U.S.C. 
206,  301.  309. 402,  or  1002  is  considered 
inactive  duty  training  in  the  Armed 
Forces  of  the  United  States. 

5.  In  §  353.103,  paragraph  (c)  is 
redesignated  as  paragraph  (b),  and  the 
original  paragraph  (b)  is  redesignated  as 
paragraph  (c).  Both  paragraphs  are 
revised  to  read  as  follows: 


§  353.103    Persons  covered. 


(b)  The  provisions  of  this  part 
concerning  employee  injury  cover  a  civil 
officer  or  employee  in  any  branch  of  the 
Government  of  the  United  States, 
including  an  officer  or  employee  of  an 
instrumentality  wholly  owned  by  the 
United  States,  who  was  separated  or 
furlo«ghed  from  an  appointment  without 
time  limitation  as  a  result  of  a 
compensable  injury;  but  do  not 
include — 

(1)  A  commissioned  officer  of  the 
Regular  Corps  of  the  Public  Health 
Service; 

(21 A  commissioned  officer  of  the 
Reserve  Corps  of  the  Public  Health 
Service  on  active  duty;  or 

(3)  A  commissioned  officer  of  the 
National  Oceanic  and  Atmospheric 
Administration. 

(c)  Section  353.305  covers  the 
restoration  rights  of  employees  serving 
under  temporary  appointment  pending 
establishment  of  register  (TAPER). 

§§  353.104  and  353.105    [Removed] 

6.  Sections  353.104  and  353.105  are 
removed. 

7.  Section  353.106  is  redesignated  as 
§353.104  and  revised  to  read  as  follows: 

§3531104    Rights  and  obNgation*. 

When  an  agency  separates,  furloughs, 
places  on  leave  of  absence,  restores  or 
fails  to  restore  an  employee  because  of 
military  duty  or  compensable  injury,  it 
shall  notify  the  employee  of  his  or  her 
rights,  obligations,  and  benefits  relating 
to  Government  employment,  including 
any  appeal  rights  to  the  Merit  Systems 
Protection  Board  (MSPB)  as  required  by 
§  1201.21  of  this  title.  However,  this  does 
not  Believe  an  employee  of  the 
obligation  to  exercise  due  diligence  in 
ascertaining  his  or  her  rights,  or  to  seek 
reemployment  within  the  time  limits 
provided  by  chapter  43  of  Title  38  of  the 
U.S.  Code,  for  reemployment  after 
military  service  or  as  soon  as  he  or  she 
is  able  after  a  compensable  injury. 

§359.107    [Redesignated  as  9  353^106) 

8.  Section  353.107  is  redesignated  as 
§  353.105. 

9.  Section  353.201  is  revised  to  read  as 
follows: 

§  353.201    Personnei  actions. 

[a]  Agency  promotion  plans  must 
provide  a  mechanism  by  which 
employees  who  are  absent  because  of 
compensable  injury  or  miUtary  duty  can 
be  considered  for  promotion. 

(b)  An  employee  whose  position  is 
reclassified  while  he  or  she  is  al>sent 
because  of  injury  or  military  duty  shall 
be  considered  for  that  position  in 


accordance  with  the  provisions  in  Part 
335  of  this  chapter. 

(c)  An  employee  with  restoration 
rights,  absent  on  military  duty,  may  not 
be  demoted  or  separated  (other  than 
military  separation).  If  the  employee's 
position  is  abolished  during  such 
absence,  the  agency  must  reassign  the 
employee  to  another  position  of  like 
seniority,  status,  and  pay.  | 

(d)  An  employee  absent  because  of 
compensable  injury  is  subject  to  the 
same  terras  and  conditions  of 
employment  with  respect  to  demotion, 
separation,  reduction  in  force  (RIF).  etc,' 
as  though  he  or  she  had  not  been 
injured.  An  employee  who  receives 
compensation  during  a  period  of  LWOP 
or  separation  not  due  to  compensable 
injury  (e.g.,  expiration  of  appointment  or 
RIF)  or  during  a  p>criod  when  he  or  she 
would  not  normally  be  expected  to  work 
(e.g.,  seasonal  employment)  is  not 
entitled  to  any  greater  rights  or  benefits 
than  he  or  she  would  have  received  if 
not  entitled  to  workers'  compensation. 

10.  Section  353.203  is  revised  to  read 
as  follows: 


§353.203    OPMpiacanienti 

OPM  v^ll  provide  placement 
assistanoe  to  employees  returning  from 
military  duty  or  compensable  injury 
when  the  employing  agency  has  been 
abolished  and  its  functions  were  not 
transferred  to  another  agency.  Upon 
request,  OPM  will  also  provide 
placement  assistance  to  an  employee 
returning  from  military  duty  when  it  is 
not  feasible  for  the  employing  agency  to 
restore  the  individual. 

§353.301    [Removedl  '* 

11.  Section  353.301  is  removed. 

12.  Section  353.302  is  redesignated  as 
§  353.301  and  revised  to  read  as  follows: 


§  353.301    MilMary  returnees  and  iniured 
employees  wtto  recover  wlttiin  1  year. 

The  following  individuals  are  entitled 
to  mandatory  restoration  rights  to  their 
former  positions  or  equivalent  ones. 

(a)  An  individual  returning  from 
mihtary  duty  who  is  entitled  to 
restoration  rights  under  38  U.S.C  2021  or 
2024  (a),  (b),  or  (c).  This  eligible 
individual  must  be  restored  as  soon  as 
possible  after  making  application  but  in 
no  event  later  than  30  diays  after  the 
application  is  received  by  the  agency. 

(b)  An  individual  who  fully  recovers 
from  a  compensable  injury  within  1  year 
of  the  date  compensation  begins,  or  from 
the  time  compensable  disability  recurs  if 
the  recxinence  begins  after  the  employee 
resumes  regular  employment  with  the 
United  States.  Such  an  individual  must 
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be  restored  immediately  and 
unconditionally. 

13.  Section  353.304  is  redesignated  as 
§  353.302  and  revised  to  read  as  follows: 

§  353.302    Physical  disqualification. 

An  individual  who  is  physically 
disqualified  for  the  former  position  or 
equivalent  because  of  disability 
sustained  during  military  service  or 
because  of  compensable  injurj'  shall  be 
placed  in  the  agency  in  another  position 
for  which  qualified  that  will  provide  the 
employee  with  the  same  seniority, 
status,  and  pay,  or  the  nearest 
approximation  consistent  with  the 
circumstances  in  each  case.  For  an 
employee  who  sustains  a  compensable 
injury,  this  right  applies  for  a  period  of  1 
year  from  the  date  compensation  begins. 

§§  353.303,  353.805,  and  353.306 
I  Removed  I 

14.  Sections  353.303,  353.305,  and 
353.308  are  removed. 

§  353.307    (Redestgr>ated  as  §  353.30S] 

15.  Section  353.307  is  redesignated  as 
§  353.303. 

§353.306    (Redesignated  as  §353.304] 

16.  Section  353.306  is  redesignated  as 
§  353.304. 

17.  Section  353.501  is  redesignated  as 
§  353.305  and  revised  to  read  as  follows: 

§  353.305    Restoration  rights  of  TAPER 
employees. 

An  employee  serving  in  the 
competitive  service  under  a  TAPER 
appointment  under  §  316.201  of  this 
chapter  (other  than  an  employee  serving 
in  grade  GS-16,  GS-17,  or  GS-18),  is 
entitled  to  be  restored  to  the  position  he 
or  she  left,  or  an  equivalent  position  in 
the  same  geographical  area. 

18.  A  new  §  353. 306  is  added  to  read 
as  follows: 

§  353.306    Leaves  of  absence. 

Documentation,  reporting,  and  other 
requirements  relating  to  leaves  of 
absence  shall  be  specified  from  time  to 
time  in  the  FPM  System.  The  following 
employees  are  entitled  under  Title  38  of 
the  U.S.  Code,  to  a  leave  of  absence  in 
connection  with  military  duty. 

(a)  A  member  of  a  Reserve  component 
who  performs  active  duty  for  training  or 
inactive  duty  (38  U.S.C.  2024(d)). 

(b)  An  employee  who  reports  for 
enlistment,  induction,  or  physical 
examination  (38  U.S.C.  2024(e)). 

19.  Section  353.401  is  revised  to  read 
as  follows: 

§  353.401    Appeals  to  the  Merit  Systems 
Protection  Board. 

(a)  Except  as  provided  below,  an 
employee  or  former  employee  of  an 


agency  in  the  executive  branch 
(including  the  U.S.  Postal  Service  and 
Postal  Rate  Commission)  who  is  covered 
by  this  part  may  appeal  to  the  MSPB  an 
agency's  failure  to  restore  t)r  improper 
restoration.  All  appeals  are  H>  be 
submitted  in  accordance  with  the 
MSPB's  regulations. 

(b)  An  individual  who  fully  recovers 
from  a  compensable  injury  more  than  1 
year  after  compensation  begins  may 
appeal  to  MSPB  as  provided  for  in  Parts 
302  and  330  of  this  chapter  for  excepted 
and  competitive  service  employees, 
respectively. 

(c)  An  individual  who  is  partially 
recovered  from  a  compensable  injury 
may  appeal  to  MSPB  for  a  determination 
of  whether  the  agency  is  acting 
arbitrarily  and  capriciously  in  denying 
restoration.  Upon  reemployment,  a 
partially  recovered  employee  may  also 
appeal  the  agency's  failure  to  credit  time 
spent  on  compensation  for  purposes  of 
rights  and  benefits  based  upon  length  of 
service. 

Subpart  E— [Heading  Removed] 

20.  The  heading  for  Subpart  E  is 
removed. 
|FR  Doc.  87-7707  Filed  4-&-B7:  8:45  am] 

BILLIMG  CODE  632S-0t-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  NattiraHzation 
Service 

8  CFR  Part  245 

I  INS  Number  1002-87] 

Adjustment  of  Status;  Persons 
Admitted  for  PermaneRt  Residence 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

summary:  This  regulatory  change  will 
require  that  all  future  applicants  for 
permanent  residence  under  the  Cuban 
Adjustment  Act  submit  with  their 
application  local  police  clearances  from 
every  jarisdiction  in  the  United  States 
where  they  have  lived  for  six  months  or 
more.  This  action  is  necessary  because 
the  number  of  applicants  has  decreased 
to  the  point  where  the  automated  record 
checks  previously  conducted  are  no 
longer  practical. 

date:  Written  comments  must  be 
received  by  May  11, 1987. 

address:  Please  submit  written 
comments,  in  duplicate,  to  the  Director. 
Policy  Directives  and  InstructicmB. 
Immigration  and  Naturalization  Service. 


425  I  Street,  NW..  Room  2011. 
Washington,  DC  20536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jospeh  D.  Cuddihy.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536,  Telephone: 
(202)  633-3320. 

SUPPLEMENTARY  INFORMATION: 

Currently,  applicants  who  apply  for 
permanent  residence  under  the  Cuban 
Adjustment  Act  of  November  2, 1966 
must  submit  with  their  application  local 
police  clearances  from  jurisdictions 
where  they  Hved  in  the  United  States  for 
six  months,  except  from  certain 
jurisdictions  from  which  the  Service  has 
been  able  to  obtain  automated  record 
checks  of  possible  criminal  history.  The 
Service  proposes  to  delete  the 
exceptions.  Since  April  1985.  the  Service 
has  processed  over  70,000  applications 
for  permanent  residence  under  the 
Cuban  Adjustment  Act  from  Cubans 
who  entered  the  United  States  during 
the  Mariel  boatlift.  The  number  of  new 
applications  has  decreased  significantly. 
An  automated  record  check  system  had 
been  set  up  in  certain  states  to  handle 
the  large  amount  of  requests  as 
efficiently  as  possible.  With  the 
anticipated  decreased  workload,  it  is  no 
longer  practical  to  continue  this  system. 
Under  the  proposed  regulation,  persons 
who  file  their  application  on  or  after  the 
effective  date  of  the  regulation  will  have 
to  submit  local  police  clearances  from 
every  jurisdiction  in  the  United  States  in 
which  they  reside  for  six  months  or 
more  after  their  14th  birthday. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  order  is  not  a  major  rule  within 
the  definition  of  section  1(b)  of  E.O. 
12291. 

List  of  Subjects  in  8  CFR  Part  245 

Aliens.  Immigration  and  Nationality 
Act.  Immigration,  Passports.  Visas. 

Accordingly,  Chapter  I  of  Tide  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSONS  ADMITTED 
FOR  PERMANENT  RESIDENTS 

1.  The  authority  citation  for  Part  245 
continues  to  read  as  follows: 

Authority:  Sees.  101, 103.  201,  203,  204,  212. 
245,  and  247  of  the  Immigration  and 
Nationality  Act:  66  Stat.  166, 173, 175, 178. 
179, 182.  217,  and  218  (8  U.S.C.  1101, 1103, 
1151, 1153, 1154, 1182,  1255,  and  1257). 
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2.  In  §  245.2,  paragraph  (a](3](iv]  is 
revised  to  read  as  follows: 

S  245.2    Application. 

(a)  *  *  * 

(3)  *  *  * 

(iv)  Under  the  Act  of  November  2, 
1966.  An  application  for  adjustment  of 
status  is  made  on  Form  I-485A.  There  is 
no  fee  required  in  an  application  for  the 
benefits  of  this  Act.  The  application 
must  be  accompanied  by  Form  1-643. 
Health  and  Human  Services  Statistical 
Data  Sheet.  The  application  must  also 
include  a  clearance  from  the  local  police 
jurisdiction  for  any  area  in  the  United 
States  where  the  applicant  has  lived  for 
six  months  or  more  since  his  or  her  14th 

birthday. 

***** 

Dated:  March  19, 1987. 

Richard  E.  Norton. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 

[FR  Doc.  87-8011  Filed  4-9-87;  8:45  am] 

BILUNG  COOe  4410-10-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

Capital  Maintenance 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Proposed  rule. 

summary:  The  Federal  Deposit 
Insurance  Corporation  ("FDIC")  is 
proposing  to  amend  its  capital 
regulation  based  on  its  experience  in 
implementing  this  regulation  since  it 
became  effective  in  April  1985.  The 
proposed  amendments  would;  (1)  Clarify 
and  revise  certain  definitions,  (2) 
reserve  the  authority  of  the  FDIC  with 
respect  to  the  definitions  of  "primary 
capital"'  and  "secondary  capital,"  (3) 
specify  that  the  terms  and  conditions  to 
which  capital  instruments  are  subject 
must  be  consistent  with  safe  and  sound 
banking  practices,  and  (4)  limit  the 
circumstances  in  which  the  FDIC  will 
not  approve  a  proposed  merger 
transaction  solely  because  the  resulting 
entity  does  not  meet  the  FDIC's 
mimimum  capital  requirement.  These 
proposed  amendments  will  benefit  both 
the  FDIC  and  insured  banks  by 
providing  the  FDIC  with  greater 
flexibility  in  administering  its  capital 
regulation. 

date:  Comments  must  be  received  by 
June  9, 1987. 

ADDRESS:  All  comments  should  be 
submitted  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 


Insurance  Corporation,  550 17th  Street, 
NW.,  Washington,  DC  20429,  or 
delivered  to  Room  6108  at  the  same 
address  between  the  hours  of  9:00  a.m. 
and  5:00  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Storch,  Planning  and  Program 
Development  Specialist,  Division  of 
Bank  Supervision,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street. 
NW.,  Washington.  DC  20429,  telephone 
(202)  898-6903. 
SUPPLEMENTARY  INFORMATION:  On 

February  11, 1985,  the  Board  of  Directors 
of  the  FDIC  adopted  a  final  rule  on 
capital  maintenance  {12  CFR  Part  325) 
which  became  effective  on  April  18, 
1985.  50  FR  11128  (1985).  The  Office  of 
the  Comptroller  of  the  Currency 
("OCC")  and  Board  of  Governors  of  the 
Federal  Reserve  System  ("FRB ')  took 
similar  action  during  the  first  half  of 
1085,  resulting  in  the  establishment  of 
uniform  minimum  capital  standards  for 
all  federally  supervised  banking 
organizations.  In  light  of  the  FDIC's 
experience  in  implementing  its  capital 
regulation  since  that  time,  the  Board  of 
Directors  believes  that  certain 
definitions  and  other  provisions  of  the 
regulation  should  be  modified. 
Therefore,  the  FDIC  proposes  to  amend 
Part  325  as  discussed  below. 

Proposed  Revisions  to  Definitions 

Assets  Classified  Loss 

The  FDIC  calculates  primary  capital 
as  of  the  dates  that  examinations  are 
conducted  and  at  dates  between 
examinations.  While  the  longstanding 
practice  of  the  FDIC  has  been  to 
calculate  examination  date  capital 
ratios  by  deducting  from  capital  the 
amount  of  assets  classified  loss  as  of 
that  date,  the  existing  definition  of 
"assets  classified  loss"  is  ambiguous  in 
tfiis  respect.  In  addition,  the  definifion 
incorporates  the  term  "bank,"  which 
fefers  only  to  insured  state  nonmember 
banks,  instead  of  the  broader  term 
"insured  bank."  Because  the  FDIC 
measures  the  primary  capital  of  insured 
banks  in  certain  circumstances,  the 
definition  of  "assets  classified  loss" 
should  extend  to  insured  banks  in 
general.  Therefore,  the  FDIC  has 
proposed  to  revise  this  definition 
accordingly. 

Subordinated  Note  or  Debenture 

In  order  for  an  obligation  to  satisfy 
the  definition  of  "subordinated  note  or 
debenture,"  a  form  of  secondary  capital, 
the  instrument  must  meet  certain 
requirements.  Those  pertaining  to 
subordination  and  minimum  maturity 
have  led  to  implementation  questions 
since  the  regulation  became  effective  in 


April  1985.  Two  other  requirements  that 
have  been  part  of  the  FDIC's  policies  for 
subordinated  debt  for  at  least  five  years 
have  not  previously  been  included  in  the 
definition. 

The  capital  regulation's  definition  of  a 
subordinated  note  or  debenture 
incorporated  relevant  portions  of  the 
definition  of  this  term  that  appeared  in 
the  FDIC's  deposit  interest  rate 
regulations  (12  CFR  Part  329)  that  were 
in  effect  when  Part  325  was  adopted  in 

1985.  Part  329  was  subsequently 
amended  by  the  FDIC  effective  April  1, 

1986,  as  a  result  of  the  completion  of  the 
elimination  of  rate  ceilings  on  interest- 
bearing  deposits.  The  amended  interest 
rate  regulation  deleted  the  previous 
version's  provision  on  subordinated 
notes  and  debentures.  Because  it  was 
simply  carried  over  from  the  FDIC's 
interest  rate  regulations,  the 
subordinated  debt  definition  in  Part  325 
indicates  (as  it  did  in  Part  329  prior  to  its 
amendment)  that  such  debt  obligations 
must  be  subordinated  to  the  claims  of 
depositors,  but  it  makes  no  mention  of 
subordination  to  the  claims  of  other 
creditors.  Nonetheless,  because 
subordinated  notes  are  treated  as 
secondary  capital,  the  FDIC  believes 
that  and,  when  asked,  has  indicated  that 
subordinated  notes,  by  their  very  nature 
from  a  capital  adequacy  perspective, 
must  be  subordinate  to  all  but  equity 
capital  accounts.  To  clarify  the  issue  of 
subordinafion,  the  FDIC  proposes  to 
amend  its  subordinated  debt  definition. 

In  this  regard,  the  FDIC  notes  that  the 
OCC's  capital  regulation  (12  CFR  Part  3) 
indirectly  provides  for  the  general 
subordination  of  a  subordinate  note  or 
debenture  issue  by  a  national  bank  by 
mandating  that  such  debt  must  be 
approved  as  capital  by  the  OCC  in  order 
to  qualify  as  secondary  capital.  The 
separate  OCC  rule  governing 
subordinated  debt  as  capital  (12  CFR 
5.47)  requires  that  to  obtain  approval  for 
an  issue,  it  must  comply  with  certain 
requirements,  one  of  which  deal  with 
the  pwiority  of  subordinated  note-holders 
over  other  creditors  of  the  bank.  The 
Comptroller's  Manual  for  Corporate 
Activities  contains  a  model  general 
subordination  clause  and  states  that 
substantially  this  same  clause  must 
appear  in  every  subordinate  note  or 
debenture. 

In  order  for  an  obligation  to  qualify  as 
a  subordinate  note  or  debenture  under 
Part  325,  it  must  satisfy  a  Seven-year 
minimum  maturity  requirement  although 
an  obligation  with  a  shorter  original 
maturity  is  permissible  in  "exigent 
circumstances."  The  FDIC  proposes  to 
amend  the  regulation  to  delegate  to  the 
Director  of  the  Division  of  Bank 
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Supervision  the  authority  to  determine 
whether  such  circumstances  exist  when 
a  bank  proposes  to  issue  subordinate 
debt  with  an  original  maturity  that  is 
less  than  the  seven  years  that  would 
otherwise  be  required. 

The  addition,  banks  periodically  seek 
to  issue  subordinated  debt  instruments 
which  contain  a  provision  permitting  the 
bank  at  its  option  to  redeem  the  debt  on 
or  after  a  specified  date  prior  to  its 
contractual  maturity  date.  Since  the 
definition  of  subordinated  debt 
prescribes  a  "maturity"  of  at  least  seven 
years,  the  FCIC  has  been  questioned  as 
to  the  meaning  of  this  term  when  a  debt 
instrument  has  an  optional  redemption 
("call")  provision.  The  FDIC  has  taken 
the  view  that  an  optional  redemption 
feature  that  allows  the  issuing  bank  to 
call  all  or  part  of  a  subordinated  debt 
issue  in  less  than  seven  years  should  not 
prevent  an  issue  with  a  contractual 
maturity  of  seven  years  or  more  from 
satisfying  the  minimum  maturity 
requirement  provided  the  FDIC  does  not 
grant  advance  consent  to  the 
redemption  of  the  debt  at  its  call  date 
when  the  debt  is  being  issued. 
Accordingly,  the  FDIC  proposes  to  add 
an  interpretive  rule  to  Part  325  that  will 
set  forth  this  position. 

Section  18(i)(l)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(i)(l)) 
provides  that  an  insured  state 
nonmember  bank  must  obtain  the 
consent  of  the  FDIC  prior  to  the 
retirement  of  any  part  of  its  capital 
notes  or  debentures.  To  ensure  that  all 
parties  involved,  including  future 
holders  of  the  notes  or  debentures,  are 
aware  of  the  requirements  of  section 
18[i){l).  the  FDIC  has  for  many  years 
required  issues  of  subordinated  debt  to 
include  a  statement  concerning  the  prior 
consent  rule  in  the  debt  instrument  and 
related  agreements.  The  FDIC  proposes 
to  amend  the  subordinate  debt 
definition  to  incorporate  this  disclosure 
policy. 

Consistent  with  the  provisions  of  the 
subordinated  debt  definition  concerning 
the  subordination  of  the  obligation  and 
its  unsecured  status  and  with  the 
statutory  prior  consent  for  retirement 
rule,  the  FDIC  has,  for  at  least  five 
years,  required  new  issues  of  bank-to- 
bank  subordinate  debt  to  include  a 
specific  waiver  of  the  right  of  offset  by 
the  lending  institution.  In  order  to  assure 
that  bankers  are  aware  of  this  policy 
when  they  are  planning  new  issues  of 
subordinate  debt,  the  FDIC  proposes  to 
make  this  waiver  policy  an  explicit  part 
of  the  definition. 

Total  Assets 

For  purposes  of  Part  325,  "total 
assets"  uses  an  average  dollar  amount 


for  total  assets  that  this  taken  from  a 
bank's  most  recent  quarterly  Call 
Report.  The  current  definition  also 
discloses  the  locations  in  the 
commercial  bank  and  the  savings  bank 
Call  Reports  where  this  average  is 
reported.  Because  the  savings  bank  Call 
Reports  were  extensively  revised  as  of 
the  March  31, 1986  report  date,  the 
disclosure  of  where  the  average  of  total 
assets  may  be  found  would  be  updated 
accordingly. 

Reservation  of  Authority 

Section  325.5(c)  currently  permits  the 
FDIC  to  deduct  from  primary  capital  any 
capital  instrument  or  balance  sheet 
entry  that  would  otherwise  increase  an 
insured  bank's  primary  capital  but 
which  fails  to  provide  capital  support  in 
the  form  of  a  cushion  to  absorb  losses. 
However,  this  provision  of  the 
regulation  does  not  address  similar 
situations  that  might  relate  to  secondary 
capital. 

While  Part  325  authorizes  the  FDIC  to 
make  deductions  from  capital  when 
appropriate,  the  regulation  does  not 
allow  for  the  possibility  that  new  types 
of  capital  instrument  or  particular 
balance  sheet  accounts  not  specifically 
identified  as  components  of  primary  or 
secondary  capital  in  the  definitions  of 
those  terms  (§§  325.2(h)  and  (i))  may  be 
functionally  equivalent  to  certain  capital 
components.  The  absence  of  authority 
for  the  FDIC  to  accommodate  such 
instruments  or  accounts  within  its 
capital  adequacy  framework  restricts 
the  FDlC's  flexibility  when  these 
developments  occur.  For  example,  the 
Federal  Reserve  Board  has  recently 
decided  to  treat  perpetual  debt  issues 
that  satisfy  certain  conditions  as  a 
primary  capital  component  for  bank 
holding  companies  based  on  a 
determination  that  such  debt  is  the 
functional  equivalent  of  perpetual 
preferred  stock,  a  primary  capital 
component.  The  FDIC  also  recognizes 
that  some  banks  establish  valuation 
allowances  for  debt  securities  or  for 
other  real  estate  owned  that  are  created 
in  the  same  maimer  as,  i.e..  through 
charges  to  expense,  and  serve  the  same 
purpose  as  the  allowance  for  loan  and 
lease  losses.  However,  only  this  latter 
allowance  can  qualify  as  primary 
capital  at  present. 

To  remedy  this  situation,  the  FDIC 
proposes  to  amend  its  existing  S  325.5(c) 
along  the  lines  of  the  reservation  of 
authority  provision  contained  in  the 
OCC's  capital  regulation  (12  CFR  3.5). 
The  authority  so  reserved  would 
exercisable  by  the  Director  of  the 
Division  of  Bank  Supervision  on  behalf 
of  the  Board  of  Directors  of  the  FDIC. 
Such  a  change  would  also  be  consistent 


with  the  Federal  Reserve  Board's  capital 
adequacy  guidelines  which  "give  the 
Board  flexibility  to  adjust  capital 
requirements  and  definitions  to  changes 
in  the  economy,  in  financial  markets, 
and  in  banking  practices."  50  FR  16060 
(1985). 

Covenants  Inconisitent  With  Safe  and 
Sound  Banking  Ppractices 

The  mission  of  the  FDIC  and  its 
Division  of  Bank  Supervision  includes  a 
responsibility  for  promoting  safe  and 
sound  banking  practices.  Section  325.1 
of  the  FDIC's  capital  regulation  states 
that  the  FDIC  "must  evaluate  capital,  as 
an  essential  component,  in  determining 
the  safety  and  soundness  of  banks  it 
insures  and  supervises."  Therefore,  as 
an  integral  part  of  its  evaluation  of 
capital,  the  FDIC  must  consider  whether 
any  of  the  instruments  that  a  bank 
would  count  as  part  of  its  capital 
structure  includes  covenants,  terms,  or 
restrictions  which  raise  safety  and 
soundness  concerns.  The  FDIC  been 
encountering  debt  instruments  that  were 
intended  by  their  issuers  to  qualify  as 
primary  or  secondary  capital  which 
contained  or  were  covered  by  such 
covenants,  terms,  or  restrictions. 

The  FDIC's  Statement  of  Policy  on 
Capital,  which  was  adopted  at  the  same 
time  as  its  capita!  regulation,  provides 
that  "issues  of  perpetual  preferred  stock 
[must]  be  consistent  with  safe  and 
sound  banking  practices."  50  FR  11141 
(1985).  While  the  FDIC  believes  that 
auch  a  condition  applies  implicitly  to  all 
capital  instruments,  it  proposes  to  make 
this  condition  explicit  by  adding  a  new 
§  325.5(f)  to  its  capital  regulation  and  by 
providing  in  an  interpretive  ruling 
examples  of  covenants,  terms,  and 
restrictions  that  are  considered 
inconsistent  with  safe  and  sound 
banking  practices.  The  language  of  the 
proposed  new  section  is  drawn  from  the 
FRB's  capital  guidelnes  (12  CFR  Part  225, 
Appendix  A)  as  are  certain  of  the 
examples  in  the  interpretive  ruling. 
Other  examples  are  taken  from  criteria 
first  adoted  by  the  FRB  and  the  OCC  in 
1976  for  evaluating  debt  issues  as 
additions  to  bank's  capital  structure.  41 
FR  26200  (1976)  and  41  FR  47969  (1976), 
respectively. 

Merger  Transactions  Subfect  to  FOiC 

Approval 

Section  18(c)95)  of  the  Federal  Deposit 
Insurance  Act  ("FDI  Acf'J  mandates 
that,  for  every  merger  transaction  that 
requires  the  agency's  prior  written 
approval,  the  FDIC  "shall  take  into 
consideration  the  financial  and 
managerial  resources  and  future 
prospects  of  the  existing  and  proposed 
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instuuiions.    wnue  me  FDIC  is  required 
to  consider  these  factors,  an  insured 
bank  merger  transaction  may  produce  a 
resulting  institution  whose  deposits  will 
be  insured  by  another  federal  insurance 
agency  (e.g.,  the  Federal  Savings  and 
Loan  Insurance  Corporation)  and  for 
which  the  FDIC  will  provide  no  residual 
insurance  coverage.  In  such  transactions 
where  the  FDIC  has  no  further  exposure, 
the  Board  of  Directors  believes  that  the 
FDIC  should  not  be  precluded  from 
granting  its  consent  to  a  proposed 
merger  solely  because  the  resulting 
entity  does  not  meet  the  minimum 
capital  requirement  precribed  in  Part 
325.  Therefore,  the  current  language  of 
§  325.3(c)(4).  which  bars  the  FDIC  from 
approving  merger  transactions  when  the 
resulting  entity  does  not  meet  the  FDIC's 
minimum  capital  requirements, 
regardless  of  the  insurance  status  of  the 
resulting  entity,  would  be  revised. 

Regulatory  Flexibility  Analysis — 
Paperwork  Reduction  Act 

The  proposed  amendments  to  Part  325 
are  not  expected  to  have  any  significant 
impact  on  banks,  including  small  banks. 

To  the  extent  that  the  proposed 
provison  on  reservation  of  authority 
increases  the  flexibility  of  the  FDIC  in 
dealing  with  individual  bank  situations, 
all  banks,  including  small  banks,  will 
benefit.  In  this  regard,  the  FDIC  is 
currently  required  by  statute  to  consider 
bank  capital  in  a  number  of  situations. 
These  include  applications  for  deposit 
insurance,  branching,  mergers,  and 
relocations  of  offices.  In  addition,  under 
sections  8(a)  and  (b)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1818(a), 
(b))  the  FDIC  is  charged  with  the 
responsibility  of  requiring  corrective 
action  when  an  insured  bank  is  in  an 
unsafe  or  unsound  condition  or  when  a 
state  nonmember  bank  is  operating  in  a 
unsafe  or  unsound  manner.  In  addition, 
the  International  Lending  Supervision 
Act  (12  U.S.C.  3907(a)(1))  requires  the 
FDIC  to  "cause  banking  institutions  to 
achieve  and  maintain  adequate  capital 
by  establishing  minimum  levels  of 
capital  for  such  banking  institutions  and 
by  using  such  other  methods  as  the 
appropriate  federal  banking  agency 
deems  appropriate." 

In  carrying  out  its  responsibilities  the 
FDIC  has  always  considered  the  capital 
adequacy  of  banks.  However,  it  was  not 
until  late  1981  that  the  FDIC 
promulgated  a  written  policy  to  inform 
banks  and  the  public  of  its  beliefs 
concerning  capital  and  capital 
adequacy.  46  FR  62694  (1981).  The 
capital  maintenance  regulation  which 
the  FDIC  is  proposing  to  amend  became 
effective  April  18, 1985.  The  FDIC's 
actual  experience  in  implementing  Part 


325  over  th°  past  two  years  has  revealed 
particular  aspects  of  the  regulation  that 
are  in  need  of  clarification  or  further 
resolution.  The  proposed  amendments 
would  better  inform  the  banking 
industry  and  the  public  about  the 
standards  the  FDIC  uses  in  assessing 
capital  adequacy  and  how  the  FDIC 
exercises  its  statutory  duties  with  regard 
to  the  safety  and  soundness  of  banks  in 
its  consideration  of  capital  adequacy. 

This  proposal  does  not  duplicate, 
overlap,  or  conflict  with  any  existing 
federal  laws  and  regulations  governing 
insured  banks  or  with  the  FDIC's 
responsibilities  pursuant  to  sections  6,  8, 
and  18  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1816, 1818, 1828). 

The  proposed  amendments  neither 
alter  any  existing  nor  create  any  new 
recordkeeping  or  reporting 
requirements.  Therefore,  the  Paperwork 
Rieduction  Act  (44  U.S.C.  3501  et  seq.)  is 
not  applicable. 

list  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance:  Banks, 
banking;  Federal  Deposit  Insurance 
Corporation;  Capital  adequacy;  State 
nonmember  banks. 

The  FDIC  proposes  to  amend  Part  325 
of  Title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  Part  325 
oontinues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b),  1816, 
lB18(a),  1818(b).  1819  (Tenth),  1828(c),  1828(d), 
1828(i),  3907,  3909. 

2.  Paragraphs  (a),  (j),  and  (k)  of  §  325.2 
would  be  revised  as  follows: 

S  325.2    Definitions 

(a)  Assets  classified  loss.  The  term 
"assets  classified  loss"  means: 

(1)  When  measured  as  of  the  date  of 
examination  of  an  insured  bank,  those 
assets  that  have  been  determined  by  an 
evaluation  made  by  a  State  or  Federal 
bank  examiner  as  of  that  date  to  be  a 
loss;  and 

(2)  When  measured  as  of  any  other 
date,  those  assets:  (i)  That  have  been 
determined  by  an  evaluation  made  by  a 
State  or  Federal  bank  examiner  at  the 
tnost  recent  examination  of  an  insured 
bank  to  be  a  loss,  and  (ii)  that  have  not 
been  charged  off  from  an  insured  bank's 
books  or  collected. 

•        *        *        *        • 

(j)  Subordinated  note  or  debenture. 
The  term  "subordinated  note  or 
debenture"  means  an  obligation  other 
than  a  deposit  obligation  that: 

(1)  Bears  on  its  face,  in  boldface  type, 
the  following:  This  obligation  is  not  a 


deposit  and  is  not  insured  by  the 
Federal  Deposit  Insurance  Corporation; 
(2)(i)  Has  a  maturity  of  at  least  seven 
years,  or  (ii)  in  the  case  of  an  obligation 
or  issue  that  provides  for  scheduled 
repayments  of  principal,  has  an  average 
maturity  of  at  least  seven  years; 
provided  that  the  Director  of  the 
Division  of  Bank  Supervision  may       | 
permit  the  issuance  of  an  obligation  or 
issue  with  a  shorter  maturity  or  average 
maturity  if  he  has  determined  that    : 
exigent  circumstances  require  the 
issuance  of  such  obligation  or  issue; 
provided  further  that  the  provisions  of 
this  paragraph  (j)(2)  shall  not  apply  to 
mandatory  convertible  debt  obligations 
or  issues; 

(3)  States  expressly  that  the  obligation 
(i)  is  subordinated  and  junior  in  right  of 
payment  to  the  issuing  bank's  liabilities 
to  its  depositors  and  to  the  bank's  other 
liabilities  to  its  general  and  secured 
creditors,  and  (ii)  is  ineligible  as 
collateral  for  a  loan  by  the  issuing  bank; 

(4)  Is  unsecured; 

(5)  States  expressly  that  the  issuing 
bank  may  not  retire  any  part  of  its 
obligation  without  the  prior  consent  of 
the  FDIC;  and 

(6)  Includes,  if  the  obligation  is  issued 
to  a  depository  institution,  a  specific 
waiver  of  the  right  of  offset  by  the 
lending  depository  institution. 

(k)  Total  assets.  The  term  "total 
assets"  means  the  average  of  total 
assets  required  to  be  included  in  a 
banking  institution's  "Reports  of 
Condition  and  Income"  (Call  Reports), 
as  these  reports  may  from  time  to  time 
be  changed,  as  of  the  most  recent  report 
date,  plus  the  allowance  for  loan  and 
lease  losses,  minus  assets  classified 
loss,  end  minus  intangible  assets  other 
than  mortgage  servicing  rights.  The 
average  of  total  assets  is  found  in  the 
Call  Report  schedule  of  quarterly 
averages.  | 

***** 

3.  Paragraph  (c)(4)  of  §  325.3  would  be 
revised  as  follows:  | 

§  325.3    Minimum  capital  requirement       ! 
***** 

(4)  In  any  merger,  acquisition  or  other 
types  of  business  combination  where  the 
FDIC  must  give  its  approval,  where  it  is 
required  to  consider  the  adequacy  of  the 
financial  resources  of  the  existing  and 
proposed  institutions,  and  where  the 
resulting  entity  is  either  insured  by  the 
FDIC  or  not  otherwise  federally  insured, 
approval  will  not  be  granted  when  the 
resulting  entity  does  not  meet  the 
minimum  capital  requirement. 

4.  Paragraph  (c)  of  §  325.5  would  be 
amended  as  follows: 
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§  32S.S    Miscellaneous 

*  «         •         •         » 

(c)  Reservation  of  authority. 
Notwithstanding  the  definitions  of 
"primary  capital"  and  "secondary 
capital"  in  §§  325.2(h)  and  325.2(i),  the 
Director  of  the  Division  of  Bank 
Supervision  may.  if  he  finds  a  newly 
developed  or  modified  capital 
instrument  or  a  particular  balance  sheet 
entry  or  account  to  be  the  functional 
equivalent  of  a  component  of  primary  or 
secondary  capital,  permit  one  or  more 
insured  banks  to  include  all  or  a  portion 
of  such  instrument,  entry,  or  account  as 
primary  or  secondary  capital, 
permanently  or  on  a  temporary  basis, 
for  purposes  of  this  part.  Similarly,  the 
Director  of  the  Division  of  Bank 
Supervision  may.  if  he  finds  that  a 
particular  primary  or  secondary  capital 
component  or  balance  sheet  entry  or 
account  has  characteristics  or  terms  that 
diminish  its  contribution  to  an  insured 
bank's  ability  to  absorb  losses,  require 
the  deduction  of  all  or  a  portion  of  such 
component,  entry,  or  account  from 
primary  or  secondary  capital. 

5.  A  new  §  325.5(f)  would  be  added  as 
follows; 

§  325.5    Miscellaneous 

•  «         *         •         * 

(f)  Restrictions  relating  to  capital 
components.  To  qualify  as  primary  or 
secondary  capital,  a  capital  instrument 
must  not  contain  or  be  covered  by  any 
covenants,  terms,  or  restrictions  that  are 
inconsistent  with  safe  and  sound 
banking  practices. 

6.  New  §  325.101  and  §  325.102  would 
be  added  as  follows: 

§  325.101    Optional  redemption  provision 
in  a  sut>ordinated  note  or  debenture. 

This  interpretive  rule  describes  the 
effect  of  the  presence  of  an  optional 
redemption  provision  on  the  minimum 
maturity  provision  of  a  "subordinated 
note  or  debenture"  as  defined  in 
§  325.2(j).  An  optional  redemption 
("call")  provision  exercisable  by  the 
issuing  bank  in  less  than  seven  years 
will  not  be  deemed  to  constitute  a 
maturity  of  less  than  seven  years  for  the 
purposes  of  this  part,  provided: 

(a)  The  obligation  otherwise  has  a 
stated  contractual  maturity  of  at  least 
seven  years: 

(b)  The  call  is  exercisable  solely  at  the 
discretion  or  option  of  the  issuing  bank, 
and  not  at  the  discretion  or  option  of  the 
holder  of  the  obligation:  and 

(c)  The  call  is  exercisable  only  with 
the  express  prior  consent  of  the  FDIC 
uder  12  U.S.C.  1828(i)(l)  at  the  time  eariy 
redemption  or  retirement  is  sought,  and 
such  consent  has  not  been  given  in 
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advance  at  the  time  of  issuance  of  the 
obligation. 

§325.102    Covenants  inconsistent  with 
safe  and  sound  baniting  practices. 

This  interpretive  rule  provides 
examples  of  covenants,  terms,  and 
restrictions  that  a  capital  instrument 
must  not  contain  or  be  covered  by  in 
order  for  the  instrument  to  qualify  as 
primary  or  secondary  capital.  These 
examples  are  not  intended  to  be  an 
exhaustive  listing  of  such  covenants: 
other  covenants  that  are  not  expressly 
listed  in  this  interpretive  rule  may  be 
inconsistent  with  safe  and  sound 
banking  practices.  A  covenant,  term,  or 
restriction  is  inconsistent  with  safe  and 
sound  banking  practices  if  it: 

(a)  Unduly  interferes  with  the  ability 
of  the  issuer  to  conduct  normal  banking 
operations; 

(b)  Results  in  significantly  higher 
dividends  or  interest  payments  in  the 
event  of  a  deterioration  in  the  financial 
condition  of  the  issuer 

(c)  Impairs  the  abihty  of  the  issuer  to 
comply  with  statutory  or  regulatory 
requirements  regarding  the  disposition 
of  assets  or  incurrence  of  additional 
debt;  and 

(d)  Limits  the  ability  of  the  FDIC  or  a 
similar  regulatory  authority  to  take  any 
necessary  action  to  resolve  a  problem 
bank  or  failing  bank  situation. 

By  order  of  the  Board  of  Directors.  Dated  at 
Washington.  DC,  this  31st  day  of  March,  1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-6015  Filed  4-9-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  e6-NM-216-AO] 

Airworthiness  Directives;  Boeing 
Model  737  and  757  Airplanes 

agency:  Federal  Aviation 
Administation  (FAA),  DOT, 

action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 
Notice  of  Proposed  Rulemaking  (NPRM). 
applicable  to  certain  Boeing  Model  737 
and  757  airplanes,  which  would  have 
required  reworking  the  accumulator 
isolation  valve.  Since  the  issuance  of  the 
notice,  the  FAA  has  determined  that  the 
hydraulic  system  system  will  retain 
stored  hydraulic  energy,  due  to  fluid 
compression  and  component  expansion. 


and  will  provide  at  least  15  minutes  oi 
parking  brake  pressure  after  normal 
hydraulic  pressure  is  lost.  This  is 
adequate  time  to  perform  an  emergency 
evacuation  in  the  event  the  brake 
accumulator  is  not  available. 
Accordingly,  the  NPRM  is  withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  C.  McCracken,  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  431-1947.  Mailing 
address;  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  adding  a  new 
airworthiness  directive  (AD)  was 
published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  December  15. 1986  (51  FR 
44921).  The  proposal  would  have 
required  reworking  brake  accumulator 
isolation  valves  on  Boeing  Model  737- 
300  and  757-200  series  airplanes. 

The  NPRM  was  prompted  by  reports 
of  seized  accumulator  isolation  valves. 
Seizing  of  the  valves  in  the  closed 
position  would  block  the  accumulator 
pressure  from  the  parking  brake.  In  the 
absence  of  normal  hydraulic  power,  this 
condition  could  result  in  the  inability  to 
set  the  parking  brake,  or  the  loss  of 
parking  brake  pressure,  depending  on 
when  the  system  hydraulic  pressure  was 
lost.  When  an  emergency  condition 
exists  requiring  emergency  evacuation, 
the  engines  are  shut  down,  which  results 
in  loss  of  normal  hydraulic  systems.  If 
the  brake  accumulator  isolation  valve 
were  to  seize  in  the  closed  position,  and 
the  engines  were  not  operating,  the 
parking  brake  could  not  be  set.  If  the 
brake  accumulator  isolation  valve  were 
to  seize  in  the  closed  position,  and  the 
engines  were  running,  the  parking  brake 
pressure  could  bleed  off,  allowing  the 
airplane  to  move  when  parked  on  a 
slooping  surface  or  due  to  wind.  If  an 
emergency  evacuation  were  taking 
place,  the  movement  of  the  airplane 
would  pose  a  hazard  to  deplaning 
passengers  and  crew. 

Interested  parties  were  afforded  the 
opportunity  to  comment  on  the  proposal. 
Due  consideration  has  been  given  to  the 
comments  received. 

The  Boeing  Company  disagreed  with 
the  proposal  based  on  the  unsafe 
condition  addressed.  Boeing  presented 
FAA  with  data  determined  by  analysis 
and  confirmed  by  laboratory  testing, 
which  indicate  that  the  hydraulic  system 
retains  stored  hydraulic  energy  due  to 
fluid  compression  and  component 
expansion,  and  acts  like  an 
accumulator  this  will  provide  at  least  15 
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minutes  of  parking  iH^ke  pressure  after 
normal  hydraaiic  pressure  is  lost. 
Further,  it  was  noted  that  Airplane 
Flight  Manoal  and  Operations  Manual 
procedures  for  emergency  evacuation 
direct  the  crew  to  set  the  parking  brake 
prior  to  shutting  dovra  engines.  The  FAA 
has  considered  this  informatioa  and  has 
determined  that  15  minutes  is  adequate 
time  to  complete  an  emergency 
evacuation  after  the  engines  are  shut 
down.  Therefore,  the  unsafe  condition 
addressed  in  the  NPR  cannot  be 
established,  and  withdrawal  of  the 
NPRM  is  appropriate. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  Notice 
in  the  future,  or  commit  the  agency  to 
any  course  of  action  m  the  future. 

Since  (his  action  only  withdraws  an 
NPRM,  it  is  neither  a  proposed  nor  Hnal 
rule,  and  therefore,  is  not  covered  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  [44  FR  11034; 
February  26. 1979]. 

Ust  of  Sul^Kts  m  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
TheWitbikawd 

PART  39— (AMEMOED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
withdraws  a  proposal  to  amend  {  39.13 
of  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

1.  The  authority  citatioa  for  Part  3d 
continues  to  read  as  follows^ 

Autfaarity:  4>  U.SjC.  t3M(»},  14Z1  and  1423; 
49  U.&C  MtU)  (Rcriacd  Pab.  t.  ST-MB, 
Januaiy  12, 1982);  aad  M  CFR  n.«a, 

2.  By  withdrawing  the  proposed 
airworthiness  dfrectfve.  Docket  86-NM- 
21 8- AD,  published  in  the  Federal 
Register  on  December  15, 1S8C  (51  FR 
44921),  FR  Doc.  86-27974. 

Issued  la  Seattle.  WashiB8tan,oaAfMnl  1, 
1987. 

Wayna  ].  Bailow, 

Director.  Northwest Maiinttjin  R^oj*. 
[FR  Doc.  B7-7ga4  Filed  4-0-83:  tt4i  ami 
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14  CFR  Part  39 

[Oodcet  No.  87-NNr-39-AOT 

A.rworthiri^ss  :;'r«ctfve«; CASA Modal 

C-212Seri*>s  A*»:v;?'-v«» 

agency:  Federal  Aviatioo 

Adraittistratioa  (FAA),  E>OT. 


ACTKllK  Notice  of  Proposed  Rulemaking 
[NPRM). 

SUMMAmr;  This  notice  proposes  an 
airworthiness  directive,  (AD},  applicable 
to  CASA  Model  C-212  series  airplanes, 
that  would  require  installation  of  an 
artificial  stall  warning  system.  This 
proposal  is  prompted  by  reports  that 
inade<ynate  natural  stall  warning  may 
exist  on  CASA  Model  C-212  air^anes. 
This  condition,  if  riot  corrected,  could 
lead  to  an  inadvertent  stall  condition. 
DATES:  Comments  must  be  received  no 
later  than  May  15, 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  OSice  of  the  Regional 
Counsel  (Attention:  ANM-1031. 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-3a-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  gai6a 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Arthur  D.  Scholes,  Standardization 
Branch.  ANM-113;  telephone  [206)  431- 
1973.  Mailing  address:  FAA,  Northwest 
Mountain  Re^on,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 


SUPMSM0ITARV  MTOMIMTIONe 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  dw 
proposed  rule  by  suboutting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  AH 
coiranunjcafions  received  on  or  before 
the  closing  date  for  coinments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  actkn  oa 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submftTed  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-psblic 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rnles 
Docket. 

AvaUabilUy  of  NPRM 

Any  person  may  obtain  ■  copy  of  tins 
Notice  of  Proposed  Rulemaking  [NFUM} 
by  submitting  a  request  to  the  FAA, 
Northwest  Moontain  Region.  OfRce  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  >k>.  87-NM-3»-AD,  17900  Pacrfic 
Highway  South,  0-00066,  Seattle, 
Washington  9Bie8w 


Discussion 

i 

A  special  FAA  team  was  recently 
dispatched  to  Madrid,  Spain  to  review 
the  stall  characteristics  of  the  CASA 
Model  0-212  airplane.  The  FAA  team 
determined  that  the  natural  stall 
warning  was  inadequate.  Aithougb  the 
Model  C-212  airplanes  have  exhibited 
excellent  flight  service  experience,  and 
the  fli^t  crew  does  not  normally 
operate  in  the  flight  region  of  airplane 
stall,  it  may  be  possible  for  a  flight  crew 
to  inadvertently  approach  stall 
conditions.  It  is  rwcessary  to  provide 
adequate  stall  warning  by  requiring  . 
installation  of  artificial  stall  warning 
equipment.  ! 

Since  this  condition  may  exist  on 
other  airplanes  of  this  type  design,  an 
AD  is  proposed  that  would  require 
installation  of  an  artifidal  stall  warning 
system. 

It  is  estimated  that  40  airplanes  of  US. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  12 
manhours  per  airplane  to  accomplisb  the 
required  actions,  and  riiat  the  average 
labor  cost  would  be  $40  per  manhour. 
Estimated  cost  of  parts  is  51,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $59,200. 

For  tfie  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order       ; 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  [44  FR  11034;  February  26, 
19791;  And  it  is  further  certified  onder  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  [$1,480}.  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  38 
Aviation  safety.  Aircraft.  [ 

The  Proposed  Amendment  i 

PART  39— [AMENDED]  '        t 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
propose*  to  amend  9  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
fpllowr 

•  1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

,  } 
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Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12.  1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

CASA:  Applies  to  all  Model  C-212  series 
airplanes  including  Indonesian 
manufactured  C-212's  Serial  Numbers 
64N  and  73N,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  inadvertent  stalls,  accomplish 
the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD.  install  an  artificial  stall  warning 
system  in  a  manner  approved  by  the 
Manager.  Standardization  Branch.  ANM-113, 
FAA,  Northwest  Mountain  Region,  Seattle, 
Washington. 

B.  Adjustment  of  the  compliance  time, 
which  provides  an  acceptable  level  of  safety, 
may  be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Federal  Aviation 
Administration,  Standardization  Branch. 
ANM-113. 17900  Pacific  Highway  South. 
C-68966.  Seattle,  Washington  98168. 

These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on  April  1, 
1987. 

Wayne  J.  Barlow, 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-7983  Filed  4-9-87;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  239,  240  and  279 

(Release  33-6695,  34-24289,  35-24360.  IC- 
15655,  IA-1064,  S7-13-871 

Independent  Accountants;  Mandatory 
Peer  Review 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commission  is 
publishing  for  comment  proposed 


amendments  to  its  rules  that  would 
require  that  financial  statements 
included  in  filings  with  the  Commission 
be  certified  by  an  independent 
accountant  which  has  undergone  a  peer 
review  of  its  accounting  and  auditing 
practice  within  the  last  three  years. 
Available  information  supports  the 
position  that  peer  review  contributes  to 
the  improvement  of  the  quality  of  audits, 
which  in  turn  improves  the  reliability  of 
financial  statements.  The  Commission 
anticipates  that  the  rules,  if  adopted, 
would  be  effective  approximately 
eighteen  months  after  the  date  of  their 
adoption. 

DATE:  Comments  should  be  received  by 
the  Commission  on  or  before  July  9, 
1987. 

ADDRESS:  Comments  should  refer  to  File 
S7-13-87  and  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  All  comments 
will  be  available  for  public  inspection  at 
the  Commission's  Public  Reference 
Room. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  A.  Heyman  or  Robert  E.  Bums 
(202-272-2130),  Office  of  the  Chief 
Accountant.  Securities  and  Exchange 
Commission.  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION 
Contents 

I.  Executive  Summary 

II.  Discussion  of  Peer  Review  and  Audit 

Quality  Controls 

A.  Background 

B.  The  Concept  of  Peer  Review 

1.  The  Nature  of  Quality  Control 

2.  The  Nature  of  Peer  Review 

C.  Benefits  of  Peer  Review 

D.  Costs  of  Peer  Review 

1.  Peer  Review  Fees 

2.  Internal  Costs 

III.  Discussion  of  Proposed  Rules 

A.  Peer  Review  Standards 

B.  Alternative  Methods  of  Obtaining  Peer 
Review 

C.  Requirements  for  PROs 

D.  Commission  Oversight  of  PROs 

E.  Commission  Supervised  Peer  Reviews 

F.  Scope  of  Requirement 

G.  Transition  F^rovisions 

H.  Effects  of  Failure  to  Comply 
I.  Effects  on  Registrants 

IV.  Regulator}'  Flexibility  Act  Anaylsis 

V.  Requests  for  Comments 

VI.  List  of  Subjects  in  CFR  Parts  210,  239,  240 

and  279 

VII.  Text  of  I*roposed  Rules 

I.  Executive  Summary 

The  Commission  is  publishing  for 
comment  proposed  amendments  to  its 
rules  that  would  require  that  financial 
statements  included  in  filings  with  the 
Commission,  in  order  to  be  certified,  be 
examined  by  an  independent  accountant 
which  has  undergone  a  peer  review  of 


its  accounting  and  audit  practice  wiihin 
three  years  of  the  date  of  the  completion 
of  the  examination.  The  Commission 
anticipates  that  the  rules,  if  adopted, 
would  be  effective  approximately 
eighteen  months  afier  the  date  of  their 
adoption. 

The  Commission  has  previously 
stated  that  it  believes  that  peer  review 
contributes  to  improving  audit  quality. 
Recently,  several  private-sector  bodies 
have  recommended  that  peer  review  be 
mandatory  for  accountants  whose 
reports  are  filed  with  the  Commission. 
In  addition,  one  governmental  body  has 
adopted,  and  one  is  considering  the 
issue  of.  mandatory  peer  review.  It  is 
therefore  appropriate  that  the 
Commission  address  the  issue  of 
mandatory  peer  review  at  this  time. 

The  Commission's  experience  with 
both  quality  control  reviews  conducted 
pursuant  to  the  settlement  of 
enforcement  actions  against 
accountants  and  the  current  voluntary 
peer  review  program  provides  evidence 
that  peer  review  is  a  good  test  of  an 
accountant's  quality  controls.  Data 
exists  that  supports  the  view  that  peer 
reviews  contribute  to  the  improvement 
of  the  quality  of  audits. 

Generally  accepted  auditing 
standards  ("GAAS")  require  an 
accountant  to  establish  and  adhere  to  a 
system  of  audit  quahty  controls  which  is 
sufficient  to  provide  a  reasonable 
assurance  that  audits  are  conducted  in 
accordance  with  GAAS.  The  objective 
of  peer  review  is  to  test  the  adequacy  of. 
and  compliance  with,  the  audit  quality 
control  system  required  by  GAAS.  As 
GAAS  already  requires  the 
establishment  of  quality  controls  the 
major  incremental  cost  which 
mandatory  peer  review  should  cause  an 
accountant  to  incur  is  the  fee  paid 
triennially  to  the  peer  reviewer. 
Information  available  to  the 
Commission  indicates  that  peer  review 
fees  for  accounting  firms  with  twenty  or 
less  professionals  average  $600  per 
partner  annually,  and  that  the  per 
partner  cost  to  larger  firms  would 
generally  be  lower. 

The  proposed  rule  would  amend  the 
Regulation  S-X  definition  of  "certified" 
financial  statements  to  require  that  such 
financial  statements  be  examined  by  an 
independent  accountant  which  has 
undergone  a  peer  review  within  the 
three  years  preceding  the  date  of  the 
completion  of  the  examination.' 


'  See  footnote  S3. 
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Accountants  would  have  the  option  of 
satisfying  the  requirement  by 
undergoing  a  peer  review  under  the 
auspices  of  an  acceptable  peer  review 
organization  ("PRO'T  or,  alternatively, 
by  having  their  peer  review  supervised 
directfy  by  the  Commission. 

The  proposed  rules  include  standards 
relating  to  the  qualifications  for  peer 
reviewers,  the  study  of  the  accountant's 
system  of,  and  compliance  with,  audit 
quality  controls,  the  documentation  of 
the  peer  review  and  the  preparation  of 
the  peer  review  report,  and  the 
accountant's  response  thereto.  The 
proposed  peer  review  standards  provide 
that  peer  reviews  must  include  the 
selection  and  review  of  a  sample  of 
audit  engagements  which  is 
representative  of  the  accountant's 
accounting  and  auditing  practice.  While 
not  incorporated  in  the  text  of  the 
proposed  rules,  the  Commission  wishes 
to  solicit  comments  on  whether  any  Hnal 
rules  should  specifically  require  the 
selection  and  review  of  audits  which  are 
the  subject  of  private  litigation  or 
Commission  investigations. 

The  proposed  rule  indicates  the 
functions  a  PRO  must  perform  for  the 
peer  reviews  conducted  under  its 
auspices  to  satisfy  the  requirements  of 
the  rule.  PROs  would  be  required  to 
supervise  the  peer  reviews  performed 
under  their  auspices,  through  the 
establishment  of  peer  review  pc^icies 
and  procedures,  the  review  of  the  peer 
reviewers'  work  and  the  review  and 
evaluabon  of  the  peer  review  reports 
and  the  reviewed  accountants' 
responses  thereto,  to  insure  that  peer 
reviews  are  conducted  in  accordance 
with  the  standards  stated  in  the 
proposed  rule.  Additionally,  PROs 
would  be  required  to  appoint  a  body  of 
at  least  three  independent  individuals  to 
represent  the  public  interest  in 
overseeing  the  PRO'S  activities. 

The  proposed  rules  would  not  grant 
PROs  the  authority  to  discipline  an 
accountant,  nor  would  it  prohibit 
disciplinary  action  by  PROs.  Further, 
any  disciplinary  action  taken  by  a  PRO 
would  not  have  the  direct  effect  of 
prohibiting  an  accountant  from 
certifying  financial  statements  to  be 
filed  with  the  Commission.  If  an 
accountant  leaves  a  PRO,  the 
accountant  may  continue  to  certify 
financial  statements  included  in  filings 
with  the  Commission  by  having  a  peer 
review  performed  under  the  auspices  of 
another  PRO  or  onder  the  direct 
supervision  of  the  Commission.  A  MtO 
would  be  required  to  notify  the 
Commission  when  an  accountant  failed 
or  refused  to  take  appropriate  actions  to 
correct  any  deficiency  in  the 


accountant's  system  ot  or  compliance 
with,  audit  quality  controls  which 
caused  that  system  to  fail  to  provide 
reasonable  assurance  that  audits  are 
conducted  in  accordance  with  CAAS. 
Both  the  PRO  and  its  body  of  public 
interest  representatives  would  be 
subject  to  Conunission  oversight.  That 
oversight  would  include  the  review  of 
peer  review  workpapers  by  the 
Conunission. 

Accountants  choosing  not  to 
participate  in  the  peer  review  program 
of  a  PRO  would  have  their  peer  review 
directly  supervised  by  the  Commission. 
The  accountant  would  select  a  peer 
reviewer  meeting  the  requirements  of 
the  rule,  which  would  then  prepare 
polioies  and  procedures  to  be  utilized  in 
the  peer  review  which  meet  the 
requirements  of  the  rule.  The 
Commission  would  perform  the 
functions  otherwise  performed  by  a  PRO 
for  a  peer  review  conducted  under  its 
auspices. 

file  proposed  rules  would  apply  to  all 
filings  under  the  Securities  Act  of  1933 
("the  Securities  Act"),  the  Securities 
Exchange  Act  of  1934  ("the  Exchange 
Act"),  the  Public  Utility  Holding 
Company  Act  of  1935  ("the  Holding 
Company  Act"),  the  fnvestment 
Company  Act  of  1940  ("the  Investment 
Company  Act")  and  the  Investment 
Advisers  Act  of  1940  ("the  Investment 
Advisers  Act").  The  proposed  rules 
would  not  apply  to  accountants 
certifying  the  financial  statements  of 
brokers  or  dealers  filed  pursuant  to  Rule 
17a-5  under  the  Exchange  Act. 

Foreign  auditors  would  be  exempt,  as 
would  accountants  certifying  the 
finapcial  statements  of  businesses 
acquired  or  to  be  acquired  required  by 
Rule  3-05  of  Regulation  S-X  or  other 
similar  rules  '  if  the  entity  is  not  subject 
to  Commission  reporting  requirements. 
The  proposed  rule  includes  transition 
provisions  which  would  allow  an 
accountant  which  first  becomes  subject 
to  the  rule  after  its  effective  date  a 
period  of  eighteen  months  to  complete 
its  initial  peer  review,  provided  that 
audits  of  financial  statements  filed  with 
the  Commission  in  the  interim  are 
reviewed  by  an  accountant  which  meets 
the  qualifications  for  a  peer  reviewer. 

Lhder  the  proposed  rules,  the 
definition  of  certified  financial 
statements  would  also  require  that  the 
accountant  performing  the  examination 
have  established  and  be  maintaining  a 
quality  control  system  meeting  the 
requirements  of  GAAS.  An  accountant's 
compliance  with  the  peer  review 
requirement  would  create  a  presumption 


that  such  a  system  is  being  maintained 
and  adhered  to.  However,  if  it  appears 
to  the  Commission  that  (i)  an  accountant 
is  not  maintaining  or  adhering  to  the 
system  of  audit  quality  controls  required 
by  GAAS,  or  (ii)  deficiencies  existed 
indicating  that  the  accountant's  system 
of,  or  compliance  with,  audit  quality 
controls  does  not  provide  reasonable 
assurance  that  audits  were  being 
conducted  in  accordance  with  GAAS  ' 
and  those  deficiencies  are  not  being 
adequately  corrected  and/or 
appropriate  interim  measures  are  not 
being  taken,  then,  in  either  case,  the 
Commission  would  have  the  discretion 
to  issue  a  preliminary  determination 
that  the  accountant  does  not  satisfy  the 
requirements  set  forth  in  the  definition 
for  "certified"  financial  statements.  This 
preliminary  determination  would  be 
based  on  the  Commission's  review,  to 
the  extent  it  deems  necessary,  of  the 
peer  review  report,  the  peer  reviewer's 
letter,  the  accountant's  response  thereto, 
the  peer  review  workpapers,  and  any 
other  relevant  information  brought  to 
the  Commission's  attention. 
Commencing  15  days  after  the  delivery 
of  the  preliminary  determination,  any 
future  financial  statements  examined  by 
that  accountant  would  fail  to  meet  the 
requirement  for  certified  financial 
statements  as  defined  in  Rule  l-02(f)  of 
Regulation  S-X.  The  accountant  would 
have  the  right,  however,  to  petition  the 
Commission  for  a  hearing  on  the  issue.  If 
such  a  petition  were  filed,  the 
preliminary  determination  would  not 
become  final,  and  a  proceeding  for 
determining  whether  the  accountant 
satisfies  the  requirements  in  the 
definition  would  be  initiated  in 
accordance  with  the  Commission's 
Rules  of  Practice,  17  CFR  201. 

The  failure  of  an  accountant  to 
undergo  a  required  peer  review  would 
cause,  without  further  action  by  a  PRO 
or  the  Commission,  future  financial 
statements  examined  by  that  accountant 
to  fail  to  meet  the  requirement  for 
certified  financial  statements  as  defined 
in  Rule  l-02(f)  of  Regulation  S-X. 

The  Commission  is  also  requesting 
comments  on  means  other  than 
mandatory  peer  review,  including  but 
not  limited  to  a  disclosure  requirement, 
by  which  the  Commission  could  (i) 
encourage  the  use  of  peer  review  lo 
improve  the  quality  of  registrant's 
audits,  and  (ii)  adequately  inform 


*  Sec  f  oo(no«e  56, 


'  The  existence  of  such  deficiencies  In  an 
accountant's  system  of.  orcompKance  with,  audit 
quality  controls  should  normally  result  in  the 
issuance  ol  other  than  an  umiaatified  peer  review 
report. 
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investors  of  the  quality  of  the 
registrant's  audits. 

II.  Discussion  of  Peer  Review  and  Audit 
Quality  Controls 

A.  Background 

The  Commission  has  long  supported 
the  concept  of  peer  review  as  a  way  of 
providing  added  assurance  to  investors, 
creditors  and  clients  that  an  accountant 
is  consistently  complying  with 
professional  standards.  Since  at  least 
1975  the  Commission  has  either  required 
or  accepted  a  review  of  an  accountant's 
quality  controls  as  a  condition  of 
settling  enforcement  actions  in 
appropriate  cases.  Further,  the 
Commission  has  identified  peer  review 
as  the  single  most  important  element  of 
the  accounting  profession's  response  to 
the  various  recommendations  for  self- 
initiated  reform  made  by  the  Congress, 
the  Commission  and  others  during  the 
1977  hearings  conducted  by  the  U.S. 
Senate  Subcommittee  on  Reports, 
Accounting  and  Management.* 

Recently  several  private  sector  bodies 
have  suggested  that  membership  in  the 
SECPS  or  a  similar  quality  control 
organization  should  be  mandatory  for 
accountants  whose  reports  are  filed 
with  the  Commission.  For  example,  the 
AICPA  Council,  in  October  1986, 
endorsed  and  authorized  an  AICPA 
membership  vote  on  a  recommendation 
by  the  Special  Committee  on  Standards 
for  Professional  Conduct  of  CPAs  that 


*  See.  e.g..  Securities  and  Exchange  Commission 
Report  to  Congress  on  the  Accounting  Profession 
and  the  Commission  'a  Oversight  Role.  94lh 
Congress.  2nd  Session  (July  1978).  In  September 
1977.  the  American  Institute  of  Certified  Public 
Accountants  ("AICPA")  created  a  new  Division  of 
CPA  Firms  and.  within  that  Division,  an  SEC 
Practice  Section  ("SECPS").  which  includes  a  Public 
Oversight  Board  ("POB")  composed  of  distinquished 
individuals  from  outside  the  profession.  According 
to  the  POB  s  1985-1986  Annual  Report.  178 
accountants  (firms  or  individuals)  that  audit  pubhc 
companies  were  members  of  the  SECPS  as  of  June 
30.  1986.  Those  members  audited  approximately 
8.730  or  83.9%  of  all  publicly  traded  companies. 
Those  companies  account  for  approximately  99.4 
percent  of  the  total  revenues  of  all  publicly  traded 
companies.  Approximately  1.700  publicly  traded 
companies  were  audited  by  approximately  625 
accountants  who  were  not  SEJCPS  members.  The 
POB's  report  was  based  on  an  analysis  of  the 
accountants  which  audit  the  companies  listed  in  the 
15lh  edition  of  Who  Audits  .America. 

These  and  other  related  statistics  in  this  release 
do  not  include  accountants  which  would  be  subiect 
to  the  proposed  rule  only  because  they  audit 
investment  advisers  required  to  file  solely  pursuant 
to  the  Investment  Advisers  Act.  There  are 
approximately  600  investment  advisers  that  are 
required  to  file  audited  balance  sheets  with  the 
Commission.  The  Commission  is  presently  unable  to 
determine  such  peer  review  related  statistics,  and  \i 
specifically  requestinf;  comments  containing  data  on 
the  number  of  accountants  which  have  and  have  not 
been  peer  reviewed  that  would  be  subject  to  the 
propoMd  rule  due  sulely  to  investment  adviser 
clients. 


firms  containing  AIPCA  members 
should  be  required  to  join  the  SECPS  if 
they  audit  one  or  more  SEC  clients.*  The 
National  Commission  on  Fraudulent 
Financial  Reporting  ("NCFFR")  has  also, 
as  one  of  its  tentative  conclusions, 
recommended  mandatory  membership 
for  accountants  whose  reports  are  filed 
with  the  Commission."  Additionally, 
proposals  by  Price  Waterbouse  ^  and 
the  chief  executive  officers  of  seven 
other  major  accounting  firms  •  both 
called  for  mandatory  peer  review  for 
accountants  practicing  before  the 
Commission." 

One  governmental  body  has  adopted, 
and  another  is  considering  adopting, 
requirements  for  the  mandatory  peer 
review  of  accountants  in  connection 
with  the  audits  of  certain  financial 
statements  filed  for  regulatory  purposes. 
As  a  result  of  its  hearings  on  the  quality 
of  the  audits  of  the  recipients  of  federal 
assistance  funds  performed  by 
accountants  under  the  Single  Audit  Act, 
the  House  Committee  on  Government 
Operations  has  recommended  '°  that 
the  General  Accounting  Office  ("GAO") 
revise  its  standards  to  provide  that 
accountants  performing  such  audits 
undergo  periodic  peer  review."  Also,  in 
January  1986,  the  Rural  Electrification 
Administration  adopted  rules  '^  which 


»  See.  Report  of  the  Special  Committee  on 
Standards  of  Professional  Conduct  for  Certified 
Public  Accountants.  The  balloting  of  the  AICPA 
membership  began  on  January  29, 1987  and  will 
conclude  on  March  30. 1987. 

*  See  "Initial  Conclusions  of  the  National 
Commission  on  Fraudulent  Financial  Reporting." 
address  by  James  C.  Treadway,  Jr.  to  the  AICPA. 
October  21, 1986.  NCFTTR's  tentative 
recommendation  has  been  endorsed  by  the 
Financial  Executives  Institute.  See  FEI  Position 
(February,  1987):  Financial  Executives  Institute. 

'  See  "Challenge  and  Opportunity  for  the 
Accounting  Profession:  Strengthening  the  Public's 
Confidence."  Price  Waterhouse  (1985). 

*  See  "The  Future  Relevance.  Reliability,  and 
Credibility  of  Financial  Information — 
Recommendations  to  the  AICPA  Board  of  Directors" 
(April.  1986). 

*  The  Price  Waterhouse  proposal  would  require 
peer  review  through  mandatory  membership  in  a 
statutory  self-regulatory  organization.  The  proposal 
of  the  other  Tirms  would  mandate  SECPS 
membership. 

'°  See  House  Committee  on  Coveminent 
Operations.  Substandard  CPA  Audits  of  Federal 
Financial  Assistance  Funds:  The  Public  Accounting 
Profession  is  Failing  the  Taxpayers:  House  Report 
99-97a  99tn  Congress.  2nd  Session  (1986). 

' '  The  Committee  recommended  that  "Before 
establishing  a  peer  review  standard,  however,  the 
GAO  should  determine  whether  current  peer  review 
procedures  are  excessively  expensive— especially 
for  smaller  firms.  If  such  is  found  to  be  the  case. 
GAO  should  work  with  the  public  accounting 
profession  and  inspectors  C^eral  to  develop 
reasonably  pnced  allemative  peer  review 
procedures."  H.R.  99-970  supra,  at  29. 

"  51  FR  2788  et  seq.  (January  21. 1988). 


require  accountants  certifying  the 
financial  statements  of  borrowers  to 
belong  to  and  participate  in  an  approved 
peer  review  program. 

Finally,  at  a  roundtable  discussion 
with  the  Commission  on  financial 
reporting  and  the  role  of  the 
independent  auditor,  participants 
expressed  the  view  that 

the  peer  review  process  of  the  AlCPA's 
Division  for  Firms  has  served  an  important 
and  effective  role  in  the  regulatory  system  for 
the  past  ten  years.  Nevertheless,  various 
participants  voiced  recommendations  for 
improvement  including  mandatory 
memt>ership,  increased  involvement  by  the 
Commission,  and  more  effective  disciplinary 
action." 

In  view  of  these  recent  developments 
and  the  Commission's  previous 
conclusions  regarding  the  benefits  of 
peer  review,  it  is  appropriate  to  consider 
at  this  time  whether  peer  review  should 
be  mandatory  for  accountants  that 
certify  certain  financial  statements 
which  are  included  in  filings  with  the 
Commission. 

The  Commission,  through  Regulation 
S-X,  has  set  forth  the  form,  content,  and 
requirements  for  financial  statements 
required  to  be  filed  pursuant  to  the 
federal  securities  laws,  including  the 
requirements  for  notes  to  the  financial 
statements  and  for  related  schedules. 
The  Commission's  broad  authority  to 
establish  such  requirements  includes  its 
specific  authority  to  require  independent 
audits  of  registrants,'*  to  define 
technical  and  accounting  terms,"  to 
prescribe  the  reports  and  information  to 
be  filed,"  and  to  prescribe  the  form  in 
which  information  is  set  forth  and  the 
methods  to  be  followed  in  the 
preparation  of  reports."  The 


'*See  "SEC  Roundtable — Financial  Reporting 
and  the  Role  of  the  Independent  Auditor — |une  3, 
1986." 

**  Sections  7, 10.  and  Schedule  A  of  the  Securities 
Act.  sections  12(b),  13(a)  and  17(e)  of  the  Exchange 
Act.  sections  S(b).  10(a).  and  14  of  the  Holding 
Company  Act.  sections  8(b)  artd  30(e)  of  the 
investment  Company  Act.  section  203(c)  of  the 
Investment  Advisers  Act:  15  U.S.C  77g.  77j.  77ea. 
78A  7am.  78q(e)  79e(b).  79)(a).  79n.  80a-8(b).  80a- 
29(e).  S0l>-3(a). 

' '  Section  19  of  the  Securities  Act.  section  3(b)  of 
the  Exchange  Act.  section  20(a)  of  the  Holding 
Company  Act.  section  38(a)  of  the  Investment 
Company  Act:  15  U.S.C.  77s.  78c.  791(a),  808-37(a). 

'•  Sections  7  and  10  of  the  Securities  Act.  section* 
12|b).  13(a).  and  13(b)  of  the  Exchange  Act.  section 
14  of  the  Holding  Company  Act.  section  30  of  the 
Investment  Company  Act.  sections  203  and  204  of 
the  Investment  Advisers  Act:  15  U.S.C.  77g.  TTj.  78/, 
78m.  79n.  80a-29.  80b-3.  80b-4. 

"  Section  19(a)  of  the  Securities  Act  section 
13(b)  of  the  Exchange  Act,  section  20(a)  of  the 
Holding  Company  Act,  sections  31(c)  and  38(a)  of 
the  Investment  Company  Act:  IS  U.S.C  77s.  78m. 
79t(a).  80a-30(c).  80a-37(a). 
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Commission  also  has  general  authority 
to  make  such  rules  and  regulations  as 
may  be  necessary  to  implement  the 
provisions  of  the  securities  laws.'* 
Pursuant  to  the  Commission's  specific 
authority  to  prescribe  the  reports  to  be 
filed  and  to  define  terms,  and  pursuant 
to  its  general  rulemaking  authority,  the 
proposed  rules  would  amend  the 
definition  of  certified  financial 
statements  in  Rule  l-02(f)  of  Regulation 
S-X  to  include  the  requirement  that  the 
financial  statements  be  examined  by  an 
independent  public  or  certified  public 
accountant  which  is  in  compliance  with 
peer  review  requirements  specified  in 
the  proposed  new  Article  lA  and  which 
is  maintaining  and  adhering  to  a  quality 
control  system  meeting  the  requirements 
of  GAAS. 

Based  on  its  experience  with  the  peer 
reviews  performed  pursuant  to  the 
settlement  of  enforcement  actions  and  in 
overseeing  the  current  voluntary  peer 
review  program,  and  its  review  of 
available  information  concerning  the 
effectiveness  of  peer  review,  the 
Commission  believes  that  peer  review 
contributes  to  the  improvement  of  the 
overall  quality  of  audits  through  the 
more  effective  application  of 
professional  standards.  As  a  result  of 
improved  audits,  the  Commission 
believes  that  the  completeness  and 
accuracy  of  financial  disclosure  is 
improved  and  the  integrity  of  the 
financial  reporting  process  is  enhanced. 
Because  of  the  benefits  received  by 
investors  in  the  form  of  an  improved 
disclosure  process,  the  Commission 
believes  that  the  proposed  rules  are 
reasonably  related  to  implementing  the 
provisions  of  the  securities  laws. 

B.  The  Concept  of  Peer  Review 

As  previously  outlined  by  the 
Commission,'^  the  underlying  concept 
of  peer  review  is  to  provide  a  regular 
examination  and  evaluation  of  the  work 
of  each  accountant  which  audits 
publicly-held  clients  in  order  to  assess 
whether  that  accountant's  work 
conforms  to  the  high  standard  expected 
of  those  who  assume  the  responsibilities 
of  independent  accountants  under  the 
federal  securities  laws.  To  be  successful, 
a  peer  review  must  satisfy  three 
objectives.  First,  it  must  incorporate  and 
apply  meaningful  standards  of  quality 


"Section  19  of  the  Securities  Act,  section  23(aj  of 
the  Exchange  Act.  section  20(a)  of  the  Holding 
Company  Act.  section  38(a)  of  the  Investment 
Company  Act  and  section  211(a)  of  the  Investment 
Advisers  Act:  15  U.S.C.  77s.  78w.  79t(a).  80a-37(a). 
80l>-ll(a). 

"  See.  e.g..  Securities  and  Exchange  Commission 
Report  to  Congress  on  the  Accounting  Profession 
and  the  Commission  s  Oversight  Role.  94th 
Congress.  2nd  Session  (|uly  1978). 


control  to  both  the  work  of  the  reviewer 
and  of  the  accountant  being  reviewed. 
Second,  it  must  be  structured  in  such  a 
manner  as  to  assure  independence  in 
fact  and  promote  public  confidence  in 
the  credibility  of  the  peer  review 
process.  Third,  the  peer  review  process 
most  be  sufficiently  open  to  examination 
by  representatives  of  the  public  interest, 
including  the  Commission,  so  that  each 
may  discharge  its  oversight 
responsibilities.  The  peer  review 
standards  and  other  provisions  included 
in  the  proposed  rules  are  based  on  these 
concepts. 

1.  The  Nature  of  Quality  Control 

The  practice  of  public  accounting  has 
been,  throughout  the  larger  part  of  its 
history,  a  basically  individual  endeavor 
involving  the  exercise  of  professional 
judgment.  As  the  size  of  businesses 
grew,  the  audit  function  became 
concomitantly  more  complex  and  the 
size  of  many  accounting  firms  increased 
to  keep  pace  with  the  needs  of  clients. 
As  a  result,  the  practice  of  public 
aocounting,  particularly  auditing, 
became  increasingly  institutionalized. 

This  institutionalization  of  auditing 
gave  rise  to  a  need  for  mechanisms  more 
formal  and  consistent  than  individual 
judgments  to  provide  firms  with 
efjective  managerial  and  professional 
controls  over  the  practice.  "Audit 
manuals"  were  developed  by  many 
firms  to  provide  guidelines  in  various 
areas,  forms  and  checklists  were 
standardized  and  other  steps  were 
taken,  both  by  individual  firms  and  by 
professional  groups,  to  help  provide  the 
necessary  controls.  As  the  complexity  of 
accounting  and  auditing  grew,  these 
mechanisms  also  became  increasingly 
camplex.*° 

None  of  these  mechanisms,  however, 
can  take  the  place  of  the  exercise  of 
individual  professional  judgment. 
Rather,  they  serve  to  help  confine  such 
judgments  to  nonroutine  matters  and  to 
ensure  that  such  judgments  are  made 
within  an  established  framework  and 
are  subject  to  appropriate  review. 

The  basic  framework  of  the  "quality 
control  system"  of  every  public 


*°  For  example,  quality  control  policies  and 
pii)cedures.  such  as  pre-issuance  i^view  of  public 
company  audits  by  experienced  personnel  not 
otherwise  associated  with  the  engagement,  and 
periodic  rotation  of  audit  partners  (where  practical), 
art  believed  to  be  widely  recognized  as  essential 
elements  of  an  effective  quality  control  system. 
Mtny  of  these  kinds  of  quality  control  policies  and 
procedures  have  evolved  in  practice  as  accountants 
ha^e  sought  to  provide  themselves  with  reasonable 
assurance  of  conforming  with  CAAS  in  audit 
engagements.  In  addition  to  seeking  to  fulfill  public 
expectations  for  reliable  audits,  accountants  would 
naturally  want  to  lake  appropriate  steps  to 
m^imize  exposure  to  the  risks  attendant  to  an 
alleged  or  actual  audit  failure. 


accounting  practice  is  provided  by  the 
authoritative  auditing  literature. 
Adherence  to  GAAS  is  required  in 
connection  with  any  audit  report  issued 
and  the  body  of  literature  promulgated 
by  the  AICPA's  Auditing  Standards 
Board  provides  extensive  guidance  on 
compliance  with  these  standards.  Basic 
concepts  of  quality  control  were 
themselves  codified  in  the  auditing 
literature  in  1974  with  the  issuance  of 
Statement  on  Auditing  Standards  ' 

("SAS")  No.  4,  "Quality  Control 
Considerations  for  a  Firm  of 
Independent  Auditors."  That 
pronouncement  was  later  superseded  by 
SAS  No.  25,  "The  Relationship  of 
Generally  Accepted  Auditing  Standards 
to  Quality  Control  Standards." '*' 

2.  The  Nature  of  Peer  Review 

Peer  review  (or  "quality  control 
review")  is,  in  effect,  the  "auditor's 
audit"— an  independent  examination  of 
an  accountant's  quality  control  system 
by  other  accountants  engaged  in  public 
practice  and  thus  expert  in  matters  of 
accounting  and  auditing.  These  reviews 
evaluate  whether  a  reviewed 
accountant's  system  of  quality  control 
for  its  accounting  and  auditing  practice 
is  appropriately  comprehensive  and 
suitably  designed  for  the  accountant  and 
whether  its  quality  control  policies  and 
procedures  are  adequately  documented, 
communicated  to  professional  personnel 
and  complied  with  to  provide  the 
accountant  with  reasonable  assurance 
of  conforming  with  the  standards  of  the 
profession. 

Peer  review  is  a  two  part  process, 
somewhat  analogous  to  an  auditor's 
review  of  a  clients  system  of  internal 
accounting  control.  The  evaluation  is 
accomplished  through: 

(i)  Study  and  evaluation  of  a  reviewed 
accountant's  policies  and  procedures 
that  comprise  its  quality  control  system;        • 
and 

(ii)  Review  for  compliance  with  a 
reviewed  accountant's  quality  control    , 
policies  and  procedures  by — 

— Review  at  each  organizational  or 
functional  level  within  the  ^ 

organization;  and 

— Review  of  selected  engagement 
working  paper  files  and  reports. 

Reviews  are  thus  conducted  at  several 
different  levels.  The  system  of  quality 
control  itself  is  being  reviewed,  within 
the  cotitext  of  the  particular 


"  AICPA  Professional  Standards  AU  section  161. 
A  discussion  of  the  necessary  elements  of  a  system       f 
of  audit  quality  practices  and  procedures  is 
contained  in  Statement  on  Quality  Control 
Standards  No.  1  (AICPA  Professional  Standards  QC 
section  lO). 
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accountant's  professional  practice. 
against  the  framework  established  by 
SAS  No.  25.  The  actual  conduct  of  the 
accountant's  accounting  and  auditing 
practice  is  measured  against: 

(i)  Generally  accepted  auditing 
standards; 

(ii)  The  guidelines  provided  by  the 
authoritative  hterature  under  GAAS; 
and 

(iii)  The  quality  control  policies  and 
procedures  established  by  the 
accountant. 

The  conduct  of  the  accountant's 
practice  is  also  being  examined  in  terms 
of  the  judgments  made  in  applying 
generally  accepted  accounting  principles 
( "GAAP"),  since  engagement  reviews 
include  a  review  of  the  related  financial 
statements. 

C.  Benefits  of  Peer  Review 

The  Commission's  1985  Annual  Report 
to  Congress  stated  that — 

The  Commis.sion  l)elievps  the  peer  review 
process  contributes  significantly  to  improving 
quality  controls  of  members  and  thus  should 
enhance  the  consistency  and  quality  of 
practice  before  the  Commission. ^'^ 

The  Commission  recognizes  that 
numerous  factors  affect  the  quality  of  an 
accountants  accounting  and  auditing 
practice,  and  that  peer  review  cannot 
prevent  isolated  breakdowns  in  audit 
quality  controls  and  the  resultant  audit 
failures.  However,  the  Commission  has 
previously  stated  that  it  believes  that 
undergoing  a  peer  review  reinforces  an 
accountants  commitment  to  the 
maintenance  of  adequate  audit  quality 
controls.^'  Further,  the  Commission 
staffs  experience  with  quality  control 
reviews  conducted  pursuant  to  SEC 
enforcement  actions  as  well  as  in 
overseeing  the  peer  review  program  of 
the  SECPS  provides  evidence  that  peer 
review  is  a  good  test  of  an  accountant's 
quality  controls.  Peer  reviewers  have 
made  extensive  constructive  criticisms 
of  accountant's  controls,  raised  and 
resolved  substantive  accounting  and 
auditing  questions,  and  suggested 
corrective  actions,  such  as  additional 
audit  work,  the  revision  of  financial 
statements,  the  reassignment  of 
personnel,  the  issuance  of  new  or 
revised  guidance  to  personnel  on 
specific  accounting  and/or  auditing 
matters  and  special  training  or 
supervision  of  personnel.  Others  have 
also  recognized  and  discussed  the 
benefits  of  peer  review.^* 


Studies  performed  by  the  Commission 
staff  and  the  GAO  indicate  that  peer 
review  affects  the  quality  of  audits.  A 
Commission  staff  study  of  the  48 
enforcement  actions  brought  by  the 
Commission  against  accountants  from 
1981  through  1986  found  that  33  of  the 
actions  were  brought  against 
accountants  which  had  not.  at  the  time 
the  allegedly  deficient  audit  was 
conducted,  undergone  a  peer  review.^' 
The  remaining  15  actions  were  brought 
against  accountants  which  had 
undergone  peer  review  as  a  result  of 
their  voluntary  membership  in  the 
SECPS  or  the  Private  Companies 
Practice  Section  ("PCPS")  of  the  AlCPA 
Division  for  CPA  Firms. ^*  Accountants 
which  have  undergone  peer  review  have 
annually  audited  between  77  and  86 
percent  of  all  registrants  during  the 
same  time  period.  The  results  of  the 
study  therefore  show  that  the  incidence 
of  enforcement  actions  against 
accountants  which  had  not  undergone 
peer  review  was  approximately  eleven 
times  higher  than  that  for  accountants 
which  had  been  peer  reviewed. 

The  Commission  recognizes  that 
factors  other  than  peer  review  may 
contribute  to  this  result  (e.g.,  an 
accountant's  size,  its  experience  in 
auditing  registrants  or  the  possibility 
that  accountants  with  better  audit 
quality  controls  are  more  likely  to 
voluntarily  undergo  peer  review).  There 
is  presently  a  close  correlation  between 
the  size  of  accounting  firms  and  their 
peer  review  status  (i.e.,  a  greater 
percentage  of  larger  accounting  firms 
presently  undergo  peer  review  than 
smaller  ones),  and  the  available  data 
was  not  sufficient  to  enable  the  staff  to 
isolate  the  effect  of  peer  review  status 
or  size  on  the  results. 

However,  the  Commission  notes  that 
when  the  audits  performed  by,  and 
enforcement  actions  against, 
accountants  which  audit  30  or  more 
registrants  ^''  are  excluded,  there  is  still 


''''  us  Securilies  and  Exchdnce  Commission 
Fifty-First  AnnudI  Report,  p.  17-18 

''  See.  generally.  U.S.  Securilies  and  Exchange 
Commission  Forty  Seventh  Annual  Report  at  p.29. 

'*  See.  e.g..  Peer  Review:  Its  Impact  on  Quality 
Control,  journal  of  Accountancy  ()uly.  1981):  Peer 


Review:  Enhancing  Quality  Control,  |oumal  of 
Accountancy  (October.  1983);  The  .AlCPA  Division 
for  Firms:  Problems  and  a  Challenge,  juumal  of 
Accountancy  (August.  1984);  and  Mposuring  the 
Efferliveness  of  the  Peer  Review  Program,  The 
Ohio  CPA  loumal  (Autumn  1986). 

'*  in  eight  instances  the  accountant  underwent 
peer  review  subsequent  to  the  completion  of  the 
audit  in  question. 

"  PCPS  members  are  also  required  to  undergo 
triennial  peer  reviews.  Approximately  180  public 
companies  are  audited  by  approximately  120 
accountants  which  are  F"CPS  members  only.  Certain 
membership  requirements  and  peer  review 
standards  of  the  PCPS  differ  from  those  of  the 
SECPS.  and  the  POB  and  the  Commission  do  not 
oversee  the  activities  of  the  PCPS.  However,  the 
lulure  of  the  peer  review  required  by  each  body  is 
similar. 

*'  The  1966  POB  report  indicates  that  as  of  June 
30. 1986  there  were  13  such  firms  which,  in  total, 
audited  78  percent  of  all  public  companies. 


a  signiRcant  difference  between  the 
incidences  of  enforcement  actions 
against  accountants  which  have  been 
peer  reviewed  and  those  which  have  not 
undergone  peer  review,  even  though 
both  groups  are  comprised  of 
accountants  which  are  similar  in  size 
when  measured  in  terms  of  the  number 
of  registrant  clients.^*  Specifically, 
thirty-one  actions  were  brought  against 
accountants  which  had  not  been  peer 
reviewed  prior  to  conducting  the  audit  in 
question,  compared  to  two  actions 
brought  against  the  accountants  which 
had  undergone  peer  review.  However, 
accountants  which  had  been  peer 
reviewed  conducted  approximately  33 
percent  of  the  audits. 

The  staff  of  the  Commission  also 
studied  the  nature  of  the  audit  problems 
identified  in  enforcement  actions.  The 
results  indicate  that  a  substantial 
number  of  the  actions  against 
accountants  which  had  not  undergone 
peer  review  disclosed  a  general  audit 
failure  due  to  significant  lack  of  audit 
quality  controls,  a  failure  to  apply  basic 
auditing  procedures  and/or  an  absence 
of  a  working  understanding  of  basic 
GAAP.  In  contrast,  the  actions  brought 
against  accountants  which  had  been 
peer  reviewed  disclosed  far  fewer  such 
problems,  and  were  more  often  related 
to  isolated  breakdowns  in  audit  quality 
controls  or  the  inappropriate  application 
of  GAAS  or  GAAP  to  relatively  complex 
transactions  or  events.  A  similar  pattern 
resulted  when  the  actions  were 
classified  based  on  the  size,  rather  than 
the  peer  review  status,  of  the 
accountant.'"  This  appears  to  be  due  to 
the  fact  that,  as  previously  stated,  there 
is  presently  a  close  correlation  between 
size  and  peer  review  status.  As  a  result, 
the  "peer  reviewed"  and  "large  "  groups, 
and  the  "not  peer  reviewed"  and 
"small"  groups,  in  this  study  contained 
largely  the  same  accountants. 

The  Commission  believes  that  these 
studies,  when  viewed  in  total,  may 
indicate  that  peer  review  is  a  factor 
affecting  the  difference  in  the  incidence 
of,  and  the  nature  of  the  audit  problems 
identified  in,  the  enforcement  actions 
against  accountants  which  have  been 
peer  reviewed  as  opposed  to  those 
which  have  not.  However,  it  is  not 
possible  to  conclude  from  these  data 
whether  peer  review  is  the  dominant 
factor,  or  the  relative  significance  of 
peer  review  as  a  factor  in  comparison  to 
the  effect  of  an  accountant's  size  or 


'"  Accountants  in  each  group  had  an  average  of 
three  registrant  clients. 

"  Accountants  with  more  than  nv?  registrant 
clients  were  classified  as  "large":  those  with  five  or 
less  were  classifed  as  "small". 
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olher  possible  factors.  The  Commission 
is  therefore  specifically  requesting 
comments  on  the  extent  to  which  peer 
review  status,  accountants'  size  or  other 
factors  are  the  cause  of  the  differences 
observed  in  these  studies. 

A  recent  study  by  the  GAO  of  audits 
performed  under  the  Single  Audit  Act 
also  indicated  that  peer  review  has  an 
effect  on  audit  quality.  The  GAO 
reviewed  150  governmental  audits,  17  of 
which  were  performed  by  accountants 
which  had  been  peer  reviewed  and  73  of 
which  were  performed  by  accountants 
which  had  not.*°  Of  the  audits 
performed  by  accountants  which  had 
not  been  peer  reviewed,  59  percent  were 
found  to  be  unsatisfactory,  compared  to 
18  percent  of  those  performed  by 
accountants  which  had  been  peer 
reviewed.  The  percentages  of  audits 
with  "severe  standards  violations"  were 
41  percent  and  2  percent,  respectively, 
for  the  two  groups  of  accountants. 

Peer  review  also  contributes  to  the 
improvement  of  audit  quality  through  its 
periodic  identification  and  correction  of 
weaknesses  in  an  accountant's  audit 
practices  and  procedures.  Statistics 
published  by  the  POB  indicate 
improvement  in  the  audit  practices  of 
member  firms.  Since  the  SECPS  peer 
review  program  began  in  1978, 16.3 
percent  of  initial  peer  reviews  have 
resulted  in  the  issuance  of  a  modified 
(i.e.,  qualified  or  adverse)  peer  review 
report,  while  only  7.4  percent  of  the 
reports  on  subsequent  (i.e.,  second  and 
third)  peer  reviews  were  modified.  Also, 
the  percentage  of  individual  audits 
reviewed  which  were  found  to  be 
substandard  in  the  application  of  GAAP 
or  GAAS  has  decreased  from  3.5  percent 
in  1981  to  0.8  percent  in  1985.  The  1985- 
1986  POB  Report  further  states  that 
"Comparison  of  the  letters  of  comments 
issued  in  1985  with  those  issued  to  the 
same  firms  on  the  prior  review  indicates 
that  most  firms,  including  those  that 
received  unqualified  reports  on  both 
reviews,  had  improved  their  quality 
control  systems  in  the  three-year 
period."  The  Commission  recognizes 
that  factors  other  than  peer  review,  such 
as  accountants'  reactions  to  the 
increasing  incidence  of  litigation,  may 
have  contributed  to  these  improvements 


'"  See  generally.  Complroller  General  of  the 
United  Slates.  U.S.  General  Accounting  Office. 
Report  to  the  Chairman.  Legislation  and  National 
Security  Subcommittee.  House  Committee  on 
Government  Operations:  CPA  Audit  Quality 
Inspectors  General  Find  Significant  Problems 
(December  1985):  and  AICPA.  Report  of  the  Task 
Force  on  the  Quality  of  Audits  of  Governmental 
Audits— Final  Draft  (February  1987).  The  statistics 
in  this  paragraph  are  based  on  data  made  available 
to  the  Commission  which  was  compiled  by  the 
AICPA  for  use  in  the  preparation  of  the  final  draft  of 
the  Task  Force  Report. 


over  time.  On  the  other  hand,  it  also 
recognizes  that  peer  reviews  have 
identified  and  resulted  in  the  correction 
of  audit  quality  control  weaknesses 
whSch  were  not  identified  by  the 
reviewed  accountant  on  its  own.  The 
Commission  is  specifically  requesting 
that  commentators  discuss  the  extent  to 
whnch  these  observed  improvements  in 
th^  quality  of  audits  are  the  result  of  the 
effects  of  peer  review  or  other  factors. 

Aside  from  the  evidence  supporting 
the  benefits  of  peer  review  provided  by 
the  Commission's  experience  with  peer 
review  and  these  studies,  there  appears 
to  be  a  significant  public  acceptance 
that  peer  reviews  are  effective.  A  recent 
suitvey  ' '  of  individuals  familiar  with 
thq  work  of  accountants  or  who  invest 
in  Equity  securities  ^^  conducted  for  the 
AICPA  by  Louis  Harris  and  Associates. 
InQ.  revealed  that  the  majority  of  those 
wIk)  were  aware  of  the  current  peer 
review  programs  believed  that  the  fact 
that  an  accountant  had  been  peer 
reviewed  would  be  a  factor  they  would 
consider  if  they  were  choosing  an 
auditor.  In  addition,  the  majority 
believed  that  peer  review  should  be 
mandatory  for  auditors  of  public 
companies. 

These  studies  contribute  to  the  view 
that  peer  review  both  is  effective,  and  is 
accepted  as  being  effective,  in  improving 
au^it  quality.  However,  the  Commission 
is  $pecifically  requesting  that 
commentators  discuss,  and  provide 
enlpirical  data  on,  the  effect  (or  lack 
thereof)  that  peer  review  has  on  the 
quality  of  an  accountant's  accounting 
anfl  auditing  practice, 

D.  >Costs  of  Peer  Re  vie  w 

The  Commission  recognizes  that  the 
adaption  of  a  mandatory  peer  review 
rule  would  require  accountants  to  incur 
certain  costs.  Primarily,  accountants 
would  incur  the  direct  cost  of  fees  paid 
to  the  peer  reviewers.  This  cost  may 
rajse  the  total  cost  of  auditing 
registrants  to  an  accountant  that  is  not 
ndyi/  undergoing  peer  review  but  is 
providing  or  intends  to  provide  auditing 
services  to  registrants.  Additionally, 
some  may  believe  that  such  a  rule  may 
increase  the  costs  incurred  by  an 
accountant  in  developing,  documenting 


' '  See,  A  Survey  of  the  Percepliona.  Knowledge 
art]  I  Alitudes  Towards  CPAs  and  the  Accounting 
Pn  fession,  Louis  Harris  and  Associates.  Inc. 
(O  lobcr.  1986). 

'  "  The  groups  surveyed  included  owners  and 
ms  nagers  of  small  and  medium-sized  businesses, 
exi  iculive  officers  and  audit  committee  members  of 
Ihi  If  corporations,  senior  bank  loan  officers. 
Fe  leral  and  state  officials  who  deal  with  financial 
rel  ited  issues,  members  of  the  financial  media. 
d<.i  ounling  academics  and  securities  analysts. 


and  maintaining  its  audit  quality  control 
practices  and  procedures. 

1.  Peer  fleview  Fees 

A  suijvey  by  the  AICPA  of  SECPS  peer 
reviews  performed  in  1984  by  AICPA 
appointed  teams  indicated  that  the  fees 
for  those  reviews  ranged  from  $2,600 
every  three  years  for  a  firm  of  two 
professionals  to  $8,700  every  three  years 
for  a  firm  of  30  professionals.  More 
recently,  the  AICPA  surveyed  the  52, 
accounting  firms  which  are  members  of 
the  SECPS  or  PCPS  which  have  less 
than  20  professionals  and  audit  at  least 
one  SEC  client.  The  responses  ''*  to  that 
survey  Indicated  fees  for  peer  reviews 
performed  between  1984  and  1986  by 
another  accountant,  an  AICPA 
appointed  team  or  a  team  appointed  by 
a  state  CPA  society  ^*  ranged  from 
$2,600  for  the  one  sole  practitioner 
surveyed  to  an  average  of  $6,400  for  the  ■ 
two  largest  firms  (eight  partners  and  an 
average  of  17  total  professionals) 
responding.  Based  on  this  data,  the 
Commission  estimates  that  the  average 
cost  of  a  peer  review  fee  to  each  of  the 
estimated  500  accountants  that 
presently  audit  registrants  ^^  would  be 
approximately  $4,500  every  three  years, 
or  apprioximately  $500  annually  per 
registrant-client.^**  In  general,  it  is 
estimated  that  the  annual  cost  per 
partnei?  for  accounting  firms  with  twenty 
or  less  professionals  would  average 
approximately  $600,  and  that  the  per 
partner!  cost  for  larger  accounting  firms 
would  generally  be  lower. 


■''■'  Ihepurvey  also  sought  information  oi\  thi; 
costs  inrprred  by  accountants  In  preparing  for  their 
initial  peer  review,  the  effects  of  peer  review  on 
their  audit  quality  control  practices  and  procedures, 
and  olhel  information  on  the  costs  and  benefits  of 
peer  review.  A  copy  of  the  summary  of  the  results 
prepared]  by  the  AICPA  staff  has  been  placed  inthe 
public  file  under  the  S"  file  number  mentioned  at 
the  begirming  of  this  release. 

'*  Untfcr  the  SECPS  program,  an  accountant  may 
choose  la  have  its  peer  review  performed  by  (i|  a 
review  taum  appointed  by  the  SECPS  from  a  pool  of 
reviewer^  provided  by  each  member  firm,  (ii) 
another  Accountant  engaged  by  the  rpvicwcd 
accounla^l  (a  "firm-on-firm"  review),  or  (ill)  a 
review  taam  appointed  by  a  stale  CPA  society. 
■"'  Of  tfie  625  accountants  presenUy  auditing 
registrants  which  are  not  members  of  the  SECPS. 
approxit^atejy  125  undergo  peer  review  pursuant  to 
nbership  in  the  PCPS.  The  fees  for  PCPS 
Dws  are  slightly  lower  than  those  for 
ker  reviews.  Those  accountants  may 
be  a  small  increase  in  their  peer  review  fee 
costs  if  Inc  proposed  rules  are  adopted. 

'  Thii  estimate  is  based  on  three  registrant 
clients  p^r  accountant,  which  is  the  average  number 
of  registijunts  audited  by  accountants  which 
prescnti*  do  not  undergo  peer  review.  The 

:ion  of  this  statistic  does  not.  however, 
reflect  a$  assumption  that  any  accountant  will  seek 
to  recover  this  cost  only  from  registrant  (as  opposed 
to  all)  clients,  or  that  any  or  all  of  the  cost  will  be 
recovered  from  clients. 
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Of  course,  the  peer  review  fee  for  a 
specific  accountant  may  vary  from  any 
such  estimate,  due  to  the  size  of  the 
accountant's  practice,  the  number  and 
complexity  of  its  audits  and  the  nature 
of  its  audit  quality  practices  and 
procedures.  Addifionaiiy,  fees  for  firm- 
on-firm  reviews  may  vary  from  those 
performed  by  a  team  of  individuals.  The 
Commission  is  specifically  requesting 
additional  information  from 
commentators  on  the  cost  of  peer 
review.  Data  is  requested  on  the  costs  of 
peer  review  on  a  per  partner  or  per 
professional  staff  basis.  Information  is 
also  requested  on  the  nature  of  the 
accounting  firms  (number  of  partners, 
professional  staff  and  publicly-held 
clients)  which  are  not  presently  subject 
to  peer  review  and  which  would, 
therefore,  be  affected  if  the  proposed 
rules  were  adopted.  Commentators  are 
also  specifically  invited  to  address  the 
extent,  if  any.  to  which  the  fees  for  peer 
reviews  performed  under  the  auspices  of 
any  other  PRO  which  may  be  formed,  or 
those  obtained  outside  the  auspices  of  a 
PRO,  might  be  expected  to  vary  from 
those  being  experienced  under  the 
current  AICPA  program. 

2.  Interna!  Costs 

The  AICPA  survey  also  requested 
information  on  the  nature  and  amount  of 
the  costs,  if  any,  incurred  by 
accountants  in  preparing  and/or 
documenting  their  audit  quality  control 
systems  for  their  initial  peer  review. 
Such  costs  could  include,  for  example, 
the  cost  of  the  internal  development  or 
documentation  of  a  quality  control 
system,  the  purchase  of  a  quality  control 
manual  from  another  accountant,  the 
hiring  of  professional  personnel  or  an 
outside  consultant  to  oversee  the 
development  and  implementation  of 
quality  control  procedures  and/or 
special  training  for  professional  staff. 

Some  believe  that  peer  review  should 
not  cause  an  accountant  to  incur 
significant  incremental  costs  since  the 
review  is  intended  to  evaluate  whether 
an  accourilant's  syslom  of  quality 
control  meets  the  objectives  otherwise 
required  b\  professional  standards. 
Statement  on  Auditing  Standards 
("SAS")  No.  25  requires  that  an 
accountant 

Establish  quality  control  policies  and 
procedures  to  provide  it  with  a  reasonable 
assurance  of  conforming  with  generally 
accepted  auditing  standHrds  in  its  audit 
engagements. 

SAS  No.  25  further  states  that 

Ttie  nature  and  extent  of  a  firm's  quality 
control  policies  and  prnnedures  depend  on 
factors  such  as  its  size,  the  degree  of 
operating  autonomy  allowed  its  personnel 


and  its  practice  offices,  the  nature  of  its 
practice,  its  organization,  and  appropriate 
cost-benefit  considerations. 

Therefore,  a  peer  review  tests  the 
existence  of  and  compliance  with  an 
audit  quality  control  system  that  should 
already  be  in  place  for  an  accountant  to 
be  complying  with.GAAS. 

Others,  however,  may  believe  that 
mandatory  peer  review  would  cause 
affected  accountants  to  incur  significant 
incremental  costs  in  preparing, 
documenting  and  maintaining  their  audit 
quality  control  systems.  The  majority  of 
the  accountants  responding  to  the 
AICPA  survey  indicated  that  preparing 
for  their  initial  peer  review  required 
them  quality  control  document  "  and 
perform  an  initial  internal  inspection.** 
The  respondents  reported  that  an 
average  of  50  hours  were  expended  in 
developing  the  quality  control  document 
(hours  expended  on  internal  inspection 
were  not  provided).  However,  since  both 
a  quality  control  document  which  is 
appropriate  based  on  the  accountant's 
size,  the  nature  of  its  practice,  and  the 
other  factors  enumerated  in  SAS  No.  25. 
and  a  similarly  appropriate  internal 
inspection  program  would  appear 
necessary  for  effective  compliance  with 
SAS  No.  25,  the  Commission  is  unable  to 
determine  whether,  or  to  what  extent, 
the  costs  incurred  by  these  accountants 
represent  incremental  costs  directly 
related  to  peer  review. 

The  Commission  is  therefore 
specifically  requesting  comment  on 
whether  mandatory  peer  review  will 
cause  accountants  to  incur  significant 
incremental  costs  in  initially  preparing 
and  documenting  their  quality  control 
systems,  and,  if  so,  information  on  the 
types  and  amounts  of  costs  involved. 
The  Commission  also  requests  similar 
information  on  the  incremental  costs  an 
accountant  would  incur  in  maintaining 
and  adhering  to  such  a  system. 

The  Commission  recognizes  that 
accountants  that  elect  to  obtain  their 
peer  review  under  the  auspices  of  a  PRO 
will  likely  incur  a  cost  in  supporting 
some  or  all  of  the  expenses  of  operating 
the  PRO.^*  Some  of  the  costs  incurred  in 


"  A  quality  control  document  is  the  written 
documentation  of  an  accountant's  audit  quality 
control  practices  and  procedures. 

"  The  internal  inspection  by  an  accountant  of  its 
compliance  with  its  audit  quality  control  practices 
and  procedures  is  one  of  the  elements  of  audit 
quality  control  enumerated  in  Statement  on  Quality 
Control  Standards  No.  1. 

"  For  example,  costs  of  operating  the  SECPS  and 
POB  are  presently  funded  by  dues  paid  by  SECPS 
members  and  by  funds  provided  by  the  AICPA  from 
Its  general  revenues.  SECPS  members  presently  pay 
annual  dues  of  SIS  per  professional,  limited  to  SlOO 
for  firms  with  less  than  five  SEC  clients. 


operating  a  PRO,  and  the  related 
support  required  of  the  accountants 
participating  in  its  program,  may  relate 
to  activities  undertaken  by  the  PRO 
which  are  not  required  under  the 
proposed  rule.  On  the  other  hand,  where 
an  accountant  chooses  to  have  its  peer 
review  directly  supervised  by  the 
Commission,  the  Commission  intends  to 
charge  the  accountant  a  fee  pursuant  to 
the  Independent  Offices  Appropriation 
Act.*°  Under  that  act  the  fee  charged 
would  generally  be  the  lower  of  the 
costs  incurred  by  the  Commission  in 
performing  this  functions  or  the  benefit 
or  value  to  the  accountant  as  measured, 
for  example,  based  on  the  amount  the 
accountant  would  have  had  to  pay  to  a 
PRO  to  perform  the  supervisory  and 
public  interest  functions  required  under 
the  rule.  The  Commission  specifically 
requests  comments  on  the  specific 
method  of  calculating  this  fee. 

An  accountant  which  chooses  to 
obtain  its  peer  review  under  the 
auspices  of  a  PRO  may  incur  a  cost 
(whether  in  the  form  of  membership  or 
support  fees,  or  the  costs  of  complying 
with  requirements  imposed  by  the  PRO 
which  exceed  those  in  the  proposed 
rule)  which  exceeds  the  fee  the 
Commission  would  have  charged.  The 
Commission  has  considered  this  cost 
and  has  determined  that,  since  the 
proposed  requirement  would  allow  each 
accountant  to  choose  whether  to  obtain 
its  peer  review  under  the  auspices  of  a 
PRO  or  under  Commission  supervision, 
this  additional  cost  associated  with  PRO 
affiliation  is  the  subject  of  the  cost- 
benefit  analysis  that  each  accountant 
would  perform  in  deciding  which  of  the 
two  alternative  means  it  will  use  to 
obtain  its  peer  review. 

Finally,  the  Commission  is  also 
requesting  comments  addressing  any 
other  types  of  cost  (quantified  to  the 
extent  practicable)  which  the  rule,  if 
adopted,  would  impose  on  accountants 
or  registrants,  and  whether  the  rule,  if 
adopted,  would  have  an  adverse  eiTect 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 
Commentators  are  requested  to  discuss 
both  the  potential  competitive  effects  of 
the  proposed  rule,  if  adopted,  on 
accountants  which  currently  audit 
registrants,  whether,  and  to  what  extent, 
the  proposed  rule  would  create  a  barrier 
to  accountants  seeking  to  enter  into  the 
business  of  auditing  registrants,  and  any 
means  by  which  such  a  barrier,  if  one 
would  be  created,  could  be  lessened. 
Comments  on  the  potential  effect  of  the 
rule  on  competition  will  be  considered 


"  See.  31  use.  9701. 


iir: 
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by  the  Commission  in  compiying  with  its 
responsibilities  under  section  23(a)(2}  of 
the  Exchange  Act. 

III.  Discussion  of  Proposed  Rules 

A.  Peer  Review  Standards 

The  objective  of  peer  review  is  to 
determine  whether  the  reviewed 
accountant  is  maintaining  and  applying 
audit  quality  controls  which,  in 
accordance  with  the  standard 
established  by  GAAS.  provide  a 
reasonable  assurance  of  compliance 
with  GAAS  in  the  conduct  of  audit 
engagements.  To  insure  that  the 
objective  is  met,  PROs  and  accountants 
performing  Commission  supervised  peer 
reviews  would  be  required  to  adopt  peer 
review  policies  and  procedures  which 
provide  for  compliance  with  the  peer 
review  standards  contained  in  the 
proposed  rule.  Those  peer  review 
standards  represent  what  the 
Commission  believes  must,  at  a 
minimum,  be  encompassed  in  a  peer 
review  for  it  to  meet  its  objective. 

The  peer  review  standards  contained 
in  the  proposed  rule  address  the 
qualifications  for  a  peer  reviewer,  the 
study  of  the  accountant's  system  of 
audit  quality  control,  the  review  of  the 
compliance  with  that  system, 
documentation  of  the  peer  review,  the 
preparation  of  a  written  peer  review 
report,  and  the  response  by  the 
reviewed  accountant  to  the  peer  review 
report. 

The  proposed  standards  relating  to 
the  qualiFications  of  peer  reviewers 
require  the  reviewer  to  possess  the 
requisite  independence  and  technical 
training.  While  the  independence  rules 
of  Article  2  of  Regulation  S-X.  17  CFR 
210.2-01  at  seq..  and  the  related 
interpretations  contained  in  Section  600 
of  the  Codification  of  Financial 
Reporting  Policies**  do  not  apply  to 
peer  review,  the  concepts  of 
indep»endence  for  auditors  and  peer 
reviewers  are  the  same.  Therefore,  to  be 
sufficiently  independent,  a  peer 
reviewer  cannot  have  any  material 
family  relationships  or  shared  financial 
interests  with  the  accountant  to  be 
reviewed. 

The  existence  of  family  relationships 
must  be  considered  both  in  the  selection 
of  the  individuals  who  will  perform  the 
peer  review  and  in  the  selection  of  a 
peer  reviewing  accounting  firm  if  that 
method  of  review  is  used.  Family 
relationships  between  the  accountant 
being  reviewed  and  any  of  the 
individuals  performing  a  portion  of  the 
peer  review  would  impair  independence. 


In  Ihe  case  of  a  peer  review  performed 
by  a  firm  of  accountants,  family 
reljit'onships  at  the  senior  management 
le\iel  (i.e.,  chief  executive  or  senior 
teeyinical  partners)  of  the  reviewing 
accountant  would  impair  independence; 
hofvever,  a  family  relationship  involving 
a  dartner  or  employee  of  the  reviewing 
firfi  who  is  not  at  the  senior 
management  level  and  does  not 
patticipate  in  the  peer  review  would 
usually  not  impair  independence. 

The  independence  of  a  peer  reviewer 
would  be  impaired  due  to  a  shared 
financial  interest  if  it  had  performed 
correspondent  work  for.  or  been  referred 
work  by,  the  accountant  to  be  reviewed, 
or  vice  versa,  and  the  related  fees 
(wfiether  paid  directly  by  the  client  or 
by  the  other  accountant)  were  material 
to  either  accountant.  Finally,  reciprocal 
peer  reviews  would  be  prohibited. 

Accountants  possessing  the  requisite 
technical  training  to  perform  peer 
reviews  would  be  currently  active  at  the 
supervisory-  level  in  the  practice  of 
public  accounting,  should  be 
experienced  in  SEC  matters  and  would 
Yi'^v  (or  be  associated  with  a  firm  which 
hate)  received  an  unqualified  report  on 
its  latest  peer  review. 

1  he  proposed  peer  review  standards 
would  require  the  study  and  evaluation 
of  ithe  accountant's  quality  control 
system  to  determine  whether  it  is 
sufficient  to  meet  the  minimum 
requirements  of  GAAS.*^  At  a 
minimumu  this  study  would  include,  but 
not  be  limited  to.  quality  control 
procedures  and  practices  relating  to  the 
monitoring  of  independence,  the 
consultation  within  or  outside  the  firm 
on  accounting  and  auditing  questions, 
thfc  supervision  of  audit  work,  the  hiring, 
prpFessional  development  and 
advancement  of  personnel  the 
acjceptance  and  continuation  of  clients, 
arid  the  internal  inspection  of  the 
aqcountant's  own  compliance  with  its 
policies  and  procedures. 

frhe  review  of  the  compliance  with  the 
accountant's  .system  of  audit  quality 
ctjntrols  required  by  thr  proposed  peer 
reK'iew  staiid.irds  would  include  the 
^e^■iew  of  the  report,  related  financial 
slHlements  and  workpapers  for  a 
selection  of  audit  engagements  which  is 
representative  of  the  accountant's 
accounting  and  auditing  practice.  In 
selecting  audit  engagements,  the 
reviewer  should  consider,  among  other 
things,  the  types  of  industries  and  client 
siees,  the  number  of  engagement  hours, 
the  supervisory  personnel  assigned  and 


♦•  See  generally.  Fed.  Sec.  L.  Rep  CCH  \  73.251 
el  spq 


"•  i\*  previously  slaved.  SA.S  No  25  rt-qitlres  thai 
Hii  accountant  eslHblish  quality'  control  procedures 
ttiet  ftrovMe  a  re»«nn«t>l«  iiKsurmtce  of  complhince 
ivlih  CAAS. 


the  need  to  give  adequate  attention  to 
complex  or  high-risk  engagements,  and 
the  auits  of  registrants  and  new  clients. 

The  proposed  rules  would  require  that 
the  doaimentation  of  the  peer  review  be 
adequate  to  indicate  the  work 
perfornjed  and  the  results  thereof,  to 
demonstrate  that  peer  review  standards 
and  thd  related  policies  and  procedures 
have  b«en  complied  with,  and  to  provide 
a  recorii  of  the  basis  for  the  peer 
reviewer's  opinion. 

Peer  k"eviewers  wwild  be  required  to 
issue  a  repot  t  indicating  the  general 
scope  of  the  review,  including  any 
restrictions  thereon,  and  expressing  an 
opinion  on  whether  the  reviewed 
accountant's  system  of  audit  quality 
control  was  sufficient  to  meet  the 
requirements  of  GA.'^S  and  whether  the 
compliance  with  that  system  was 
sufficient  to  provide  a  reasonable 
assurance  that  audits  were  being 
conduiited  in  accordance  with  GAAS. 
The  report  would  be  required  to  indicate 
Ihe  nature  of  any  exception  taken  as  to 
Ihe  re\'iewed  accountant's  system  of.  or 
cornpliunr^  with,  the  audit  quality 
controjs  required  by  GAAS.  The 
proposed  niles  would  also  require  the 
peer  rcKiewer  to  issue  a  letter, 
accompanying  the  peer  review  report, 
describing  any  deficiencies  in  the 
systenj  of.  or  comphance  with,  audit 
qualit\^  contitils  which  create  more  than 
a  remtJte  possibility  of  non-compliance 
with  OAAS  and  the  effect,  if  any,  those 
deficiencies  had  on  the  peer  review 
opinioii. 

Reviewed  accountants  would  be 
required  to  respond,  in  writing,  to  the 
deficieiacies  identified  by  the  reviewer, 
indicaiing  the  corrective  actions  plarmed 
or  taken  or  the  reason  the  accountant 
disagrees  with  the  findings  of  the  peer 
reviewer  and/or  believes  no  corrective 
actions  are  required.  The  proposed  rule 
would  require  that  the  peer  review 
policies  and  procedures  utilized  specify 
an  appropriate  time  period  within  which 
the  review  is  to  be  completed  and  the 
peer  review  report  and  any 
accompanying  letter  and  reviuv.td 
accoutlant's  response  issued. "'•' 

Finally,  PROs  would  be  required  to 
adopt  policies  and  procedures  for 
deterif  ining  in  what  circumstance  a 
reviewed  accountant  should  be  revisited 
to  determine  that  actions  described  in 
its  response  to  the  pc?er  review  report  as 
plannid  have  been  taken. 


**  T\\k  proposed  fut«8  would  require  Ihul  these 
documetilB  Ue  submitti  d  to  thr  PRO  or.  for 
CcimmiilKion  supervised  peer  rel•il^ws.  the 
Comnii*ion.  wrilbin  IS  dwys  of  the  issuaiMie  of  the 
peer  rei  »**«  rrrport. 
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The  proposed  rule  indicates  that  the 
peer  review  policies  and  procedures 
established  by  a  PRO  or  utilized  in  a 
Commission  supervised  peer  review 
would  be  required  to  provide  for,  among 
other  things,  the  selection  and  review  of 
an  appropriate  sample  of  audit 
engagements.  The  proposed  rule  does 
not  specify  the  factors  which  should  be 
considered  in  selecting  individual 
engagements  for  review.  However,  the 
Commission  wishes  to  consider  whether 
a  final  rule  should  include  a  requirement 
that  the  selection  of  engagements  for 
review  should  include  audits  that  are 
alleged  to  be  deficient  in  the  application 
of  GAAS  either  in  private  litigation  or 
Commission  or  other  regulatory  agency 
investigations  or  litigation  ("contested 
audits"). 

Current  SECPS  peer  review  standards 
indicate  that  the  engagements  selected 
for  review  should  provide  a  reasonable 
cross-section  of  the  accountant's 
accounting  and  auditing  practice. 
However.  SECPS  standards  do  not 
specifically  require  the  reviewer  to 
select  contested  au Jits  for  review  and 
provide  that,  in  certain  circumstances, 
the  accountant  may  restrict  the  peer 
reviewer's  access  to  such  audits  without 
causing  a  scope  limitation  which  would 
require  a  modification  of  the  peer 
revievJers  opinion.** 


^*  SECPS  peer  review  standards  slate:  "In  that 
connection,  the  review  Iprtm  should  discuss  with  the 
reviewed  firm  whether  litigation,  proceedings,  or 
investigations  (reported  to  Ihf  SIC)  commenced 
since  the  date  of  the  firm's  lasi  peer  review  involve 
the  same  offices,  industries,  audit  areas,  or 
engagement  personnel  involved  in  such  matters  in 
the  recent  past,  and  whether  the  firm  has 
considered  any  such  p.-;  Items  in  the  scope  of  its  own 
inspection  or  other  internal  review  programs.  The 
review  team.  Riving  due  regard  to  the  fact  that  such 
litigation,  pmceedings.  and  investigations  will 
ordinarily  involve  unproven  allegations,  should 
consider  this  infomialion  in  setting  the  scope  of  the 
review.  •  (SECI'S  Manual,  p.  212  and  2-13.) 

SECPS  peer  review  standards  also  slate:  "A 
reviewed  firm  may  have  legitimate  reasons  for  not 
permitting  the  working  papers  for  certain 
engagements  to  be  reviewed  For  example,  the 
financial  statements  of  an  engagement  selected  for 
review  may  be  the  subject  of  litigation  or 
investigation  by  a  gnvernmental  authority,  or  Ihe 
firm  may  have  been  advised  by  a  client  that  it  will 
nol  permit  the  working  papers  for  its  engagement  to 
be  reviewed.  The  review  team  should  satisfy  ilself 
as  to  the  reasonableness  of  the  explanation:  if  Ihe 
team  is  not  satisfied,  thi-  matter  should  be  reported 
to  Ihe  reviewed  firm's  managing  partner,  and  the 
review  team  should  consider  what  other  action  may 
be  appropriate  in  the  circumstances.  If  Ihe 
engagements  so  excluded  from  Ihe  review  process 
are  few  in  number  and  Ihe  review  learn  concludes 
that  Ihe  engagements  to  excluded  do  nol  materially 
affect  the  review  coveriige.  then  Ihe  review  team 
ordinarily  would  conclude  that  Ihe  scope  of  the 
review  had  not  b  .'en  unduly  restricted.  In  order  to 
reach  such  a  conclusion,  the  review  team  should 
review  other  engagements  in  a  similar  area  of 
practice  and  review  other  work  of  supervisory 
personnel  who  participated  in  Ihe  excluded 
engagements.  ■  ISECPS  Manual,  p  213.) 


In  addition  to  requiring  that  they 
undergo  peer  review,  the  SECPS 
requires  members  to  report  to  the 
Special  Investigations  Committee 
("SIC")  litigation  and  regulatory  agency 
investigations  which  allege  deficiencies 
in  an  audit  of  an  SEC  client.  The  SIC 
reviews  the  matter  to  determine  whether 
the  alleged  audit  failure  indicates  a 
weakness  in  the  accountant's  system  of 
audit  quality  control  which  requires 
remedial  action,  or  whether  an 
inadequacy  in  professional  standards 
may  exist.  The  SIC's  current  policy  does 
not  call  for  a  review  of  the  specific  audit 
in  question;  rather,  the  SIC's  policy  is  to 
generally  base  its  decision  on  a  review 
of  the  complaint  and  the  related 
financial  statements  and,  if  considered 
necessary,  a  review  of  the  accountant's 
audit  quality  control  system  and 
possibly  a  review  of  other  audits 
performed  by  the  office  or  individuals  or 
in  the  same  industry.''* 

The  Commission  wishes  to  consider 
whether  the  effectiveness  of  the  peer 
review  process  in  contributing  to  the 
improvement  in  audit  quality  could  be 
increased  by  a  peer  review  standard 
requiring  the  review  of  contested  audits 
and  is  soliciting  comments  on  this 
question.  Such  a  requirement  could  be 
accomplished  through  a  provision  in  the 
Commissions  rules  specifying  that  the 
sample  of  audits  selected  for  review 
should  include  an  appropriate  sample  of 
contested  audits,  or  a  provision 
requiring  the  selection  and  review  of 
contested  audits  in  addition  to  the 
normal  peer  review  sample,  or  a 
combination  of  both.  Commentators 
should  address  the  effectiveness  of 
these  alternatives.  Additionally,  the 
Commission  wishes  to  consider  the 
other  effects  such  a  requirement  could 
have,  and  whether  those  effects 
outweigh  the  potential  benefits  to  the 
effectiveness  of  peer  review. 

Not  all  contested  audits  are  in  fact 
deficient  in  the  application  of  GAAS. 
Also,  audit  failures  result  from  a  variety 
of  causes,  not  all  of  which  can  always 
be  detected  and  corrected  by  peer 
review  whether  or  not  peer  review 
includes  the  review  of  contested  audits. 
Nonetheless,  the  inclusion  of  an 
appropriate  sample  of  contested  audits 
in  the  scope  of  a  peer  review  might 
increase  the  chance  that  deficiencies  in 


*'  In  September  1986.  Ihe  SECPS  Executive 
Committee  appointed  a  task  force  to  re-evaluate  the 
objectives,  operations  and  procedures  of  the  SIC 
and  the  nature  of  the  information  provided  to  the 
Commission  and  the  public  on  Ihe  SICs  activities. 
The  task  force  presented  its  preliminary 
recommendations  to  the  Executive  Committee  on 
March  4. 1987.  The  Executive  Committee  is  expected 
to  consider  and  take  action  on  the  task  force's  final 
report  in  April.  1987. 


an  accountant's  system  of,  or 
compliance  with,  audit  quality  controls 
will  be  identified  and  corrected.  This  in 
turn  could  improve  the  ability  of  peer 
review  to  contribute  to  improving  the 
quality  of  audits. 

To  the  extent  private  litigants  attempt 
to  use  information  contained  in  the  peer 
review  workpapers  in  litigation 
involving  alleged  audit  deficiencies,  a 
rule  requiring  the  selection  and  review 
of  contested  audits  could  make  the 
information  contained  in  those  peer 
review  workpapers  more  relevant  to  the 
litigation. 

In  light  of  the  forgoing,  the 
Commission  is  specifically  requesting 
comments  on  the  extent  to  which  a  rule 
requiring  the  peer  reviewers  to 
specifically  select  and  review  contested 
audits  would  contribute  to  the 
effectiveness  of  peer  review.  The 
Commission  also  seeks  comment  on  the 
nature  and  extent  of  the  possible  impact 
of  such  a  rule  on  litigation. 

The  Commission  also  wishes  to 
examine,  and  is  specifically  requesting 
comment  on,  whether  a  different 
approach  to  the  review  of  contested 
audits  would  better  contribute  to 
improvement  in  the  quality  of  audits.  For 
example,  if  the  Commission  were  to 
decide  that  the  review  of  contested 
audits  is  appropriate,  it  could  instead 
require  PROs  to  establish  a  function, 
similar  to  the  current  AICPA's  SIC.  but 
which  would,  however,  specifically 
review  the  workpapers  for  the  contested 
audit  to  determine  whether  an 
indication  that  a  weakness  in  the 
accountant's  system  of,  or  compliance 
with,  audit  quality  controls  may  exist. 
An  accountant  which  undergoes 
Commission  supervised  peer  review 
would  instead  engage  another 
accountant  to  perform  such  a  review. 
The  advantage  to  this  approach  would 
be  that  it  would  result  in  a  more  timely 
review  of  contested  audits,  and  thus 
would  allow  for  more  timely 
implementation  of  any  necessary  quality 
control  improvements.  Commentators 
are  invited  to  address  whether  and  why 
this,  or  some  other  approach,  is 
preferable. 

Finally,  the  Commission  wishes  to 
consider,  and  is  requesting  comments 
on.  whether,  and  to  what  extent,  the 
concerns  over  the  potential  effect  on 
litigation  discussed  above  would  be 
alleviated  by  the  inclusion  in  any  rule 
which  requires  the  review  of  contested 
audits  (whether  as  a  part  of  the  peer 
review  or  an  SIC- type  function)  of  a 
provision  that,  for  the  purpose  of  the 
review,  the  reviewer  is  simply  to  assume 
that  the  plaintiffs'  allegations  are 
correct,  and,  based  on  that  assumption, 
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is  to  reach  a  conclusion  as  to  whether 
the  circumstances  indicate  weaknesses 
in  the  reviewed  accountant's  system  of 
quality  control  policies  and  procedures. 
This  approach,  which  may  affect  the 
relevance  of  the  peer  reviewer's 
observations  in  private  litigation,  was 
utilized  in  several  peer  reviews 
conducted  prior  to  the  formation  of  the 
SECPS  pursuant  to  settlements  of 
administrative  proceedings  between 
accountants  and  the  Commission.*^ 

B.  Alternative  Methods  of  Obtaining 
Peer  Review 

Peer  review  programs,  to  be  effective, 
require  an  organization  comprised  of,  or 
employing,  persons  trained  in 
accounting  and  auditing.  This  is 
necessary  to  assure  that  adequate  peer 
review  standards,  policies  and 
procedures  are  established  and 
followed,  and  to  evaluate  the  results  of 
peer  reviews  and  determine  whether 
quality  control  weaknesses  identified  in 
peer  reviews  are  being  adequately 
corrected.  Also,  oversight  by 
representatives  of  the  public  interest  is 
necessary  to  provide  credibility  through 
an  independent  evaluation  and  report  to 
the  public  of  the  effectiveness  of 
private-sector  quality  control  programs. 

Both  functions  can  be  performed 
either  directly  by  the  Commission  or  by 
the  private  sector  (subject  to 
Commission  oversight).  The  private 
sector  approach  currently  embodied  in 
the  SECPS  and  POB  structure  has 
proved  both  effective  and  efficient,  and 
the  Commission  believes  that  private- 
sector  supervision  should  be  an 
available  alternative  under  mandatory 
peer  review.  Therefore,  the  proposed 
rules  provide  that  an  accountant  may 
satisfy  the  peer  review  requirement  by 
participating  in  the  peer  review  program 
of  a  PRO.  The  functions  a  PRO  must 
perform  for  it,  and  the  peer  review 
performed  under  its  auspices,  to  be 
acceptable  are  discussed  under 
"Requirements  for  PROs." 

On  the  other  hand,  the  Commission 
recognizes  that  some  accountants  may 
not  want  to  participate  in  the  peer 
review  program  of  any  of  the  PROs 
formed,  and  therefore  is  proposing  an 
alternative  means  of  obtaining  the 
required  peer  review.  As  previously 
stated,  the  function  performed  by  a  PRO 
(and  its  related  public  interest 
representatives)  can  also  be  performed 
by  the  Commission.  Therefore,  the 
proposed  rules  provide  that  an 
accountant  may  elect  to  obtain  its  peer 
review  outside  the  auspices  of  a  PRO,  in 


which  case  the  peer  review  would  be 
directly  supervised  by  the  Commission, 
through  the  Office  of  the  Chief 
Accountant  ("OCA").  This  method  of 
undergoing  peer  review  is  discussed 
under  "Commission  Supervised  Peer 
Reviews." 

C.  Requirements  for  PROs 

The  proposed  rules  specify  the 
functions  a  PRO  must  perform  for  the 
PRO,  and  the  peer  reviews  performed 
under  its  auspices,  to  be  acceptable. 

A  PRO  meeting  the  requirements  of 
the  rule  would  be  required  to  cause  the 
peer  reviews  performed  under  its 
auspices  to  be  conducted  in  accordance 
with  the  previously  discussed  proposed 
peer  review  standards.  The  purpose  of 
those  standards  is  to  insure  that  the 
objectives  of  peer  review  are  met.  To 
accomplish  this,  PROs  would  be 
required  to  establish  peer  review 
policies  and  procedures  which  meet  or 
exceed  the  requirements  of  the  peer 
review  standards. 

A  PRO  would  require  the  accountants 
participating  in  its  program  to  submit  to 
it  their  peer  review  report,  including  any 
supplemental  document  describing  the 
d^iciencies  in  or  containing  suggestions 
for  improvements  in  the  accountant's 
syistem  of,  or  compliance  with,  audit 
quality  controls  (collectively  referred  to 
harein  as  the  "peer  review  report"), 
together  with  a  description  by  the 
reviewed  accountant  of  the  actions 
taken  or  planned  to  correct  any 
weaknesses  identified  in  the  report. 

The  proposed  rules  do  not  mandate 
that  a  PRO  require  a  reviewed 
accountant  to  take  appropriate  actions 
to  correct  any  weaknesses  identified  in 
the  report,  but  rather  require  the  PRO  to 
determine  whether  the  corrective 
actions  taken  or  planned  are 
appropriate.  A  PRO  would  be  required 
to  notify  the  Commission  in  writing  *''  if 
it  determines  that  the  reviewed 
accountant  has  failed  to  take  or  plan  *^ 


**  See.  e.g .  Accounting  Series  Release  No.  209,  In 
the  Matter  of  SO.  Leidesdorf  »  Co..  Kenneth 
Larson,  Joseph  Crendi  (February  18. 1977). 


•'  PROs  would  be  required  to  review  the  peer 
review  reports  and  accountants'  responses  thereto, 
and  to  make  any  required  notifications  to  the 
Commission,  within  45  days  of  the  receipt  of  the 
peer  review  report.  In  this  regard,  the  peer  review 
standards  included  in  the  proposed  rule  would 
require  PROs  to  establish  policies  requiring  the 
canpletion  of  the  reviews  within  specific  time 
periods.  Absent  such  a  requirement,  an  accountant 
could  seek  to  postpone  such  a  determination  and 
notification  by  delaying  the  completion  of  its  peer 
review. 

'**  The  Commission  recognizes  that  the  lime 
necessary  to  implement  certain  corrective  action 
may  preclude  complete  implementation  prior  to  the 
submission  to  the  PRO  of  a  reviewed  accountant's 
response  to  the  peer  review  report,  and  that  as  a 
result  the  response  can  only  indicate  that  such 
actions  are  planned.  In  this  regard,  the  Commission 
would  expect  that  a  PRO,  in  evaluating  the 

lequacy  of  a  reviewed  accountant's  response,  will 


appropriate  actions  to  correct  *'  any 
deficiencies  in  the  system  of.  or 
compliance  with,  audit  quality  controls 
which  caused  that  system  to  fail  to 
provide  a  reasonable  assurance  that 
audits  are  conducted  in  accordance  with 
GAAS. 

While  the  proposed  rule  would  require 
PROs  to  determine  the  adequacy  of  a 
reviewed  accountant's  corrective 
actions,  it  would  not  give  PROs  the 
authority  to  prohibit  an  accountant  from 
certifying  financial  statements  to  be 
filed  with  the  Commission  due  either  to 
an  accountant's  failure  to  undergo  the 
required  peer  review  or  failure  to  take  or 
plan  steps  to  adequately  correct  any 
material  weaknesses  in  its  system  of.^or 
compliance  with,  audit  quality  controls. 
A  PRO  would  not,  however,  be 
prohibited  from  imposing  sanctions 
upon  an  accountant,  but  such  sanctions 
would  have  to  be  imposed  based  on  the 
authority  voluntarily  granted  to  the  PRO 
by  the  accountants  subject  thereto.  The 
authority  to  determine  that  the  financial 
statements  examined  by  an  accountant 
would  not  meet  the  Rule  l-02(f) 
definition  of  "certified"  because  of  that 
accountant's  lack  of  an  adequate  system 
of,  or  compliance  with,  audit  quality 
controls  would  rest  solely  with  the 
Commission. 

Finally,  the  PRO  would  be  required  to 
submit  to  the  Commission  and  make 
available  to  the  public  *°  the  peer 
review  reports  and  the  reviewed 
accountant's  response  thereto  submitted 
to  the  PRO. 

As  previously  stated,  peer  review,  to 
be  credible,  must  also  be  overseen  by 
representatives  of  the  public  interest  as 
well  a8  persons  trained  in  accounting 
and  auditing.  While  both  functions  can 
be  performed  by  the  Commission  for 


ade 


generally  expect  corrective  action  to  be  taken  on  as 
timely  a  basis  as  is  practical.  Additionally,  the  peer 
review  standards  contained  in  the  proposed  rule 
would  rtquire  the  policies  and  procedures 
established  by  the  PRO  to  contain  guidelines  for 
determining  in  what  circumstances  a  reviewed 
accountant  should  be  revisited  to  determine  that  t|e 
planned  actions  have  been  taken. 

**  Tht  corrective  actions  contemplated  include 
both  the  improvements  in  its  system  of  and/or 
compliance  with  audit  quality  controls  that  a 
reviewed  accountant  takes  or  plans  to  take  and 
other,  usually  interim,  corrective  measures  such  as 
the  scheduling  of  a  special  or  accelerated  peer 
review  or  the  hiring  of  an  outside  consultant  to 
review  audit  reports,  accompanying  financial 
slalemerts  and/or  related  workpapers.  Therefore,  a 
report  to  the  Commission  would  be  required  where 
the  PRO  believed  it  was  necessary,  but  the 
reviewed  accountant  refused,  to  take  interim 
measures  notwithstanding  other  corrective  actions. 

"•  The  requirement  for  public  availability  would 
be  satisfied  by  the  PRO  making  the  documents 
available  for  public  inspection  and  copying  at  its 
headquarters  and  furnishing  copies  by  mail  upon 
written  request. 
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peer  reviews  conducted  under  its  direct 
supervision,  PROs  will  generally  be 
comprised  of  accountants  in  public 
practice  and  who  therefore  cannot 
themselves  perform  the  public  oversight 
function.  For  this  reason,  the  proposed 
rule  would  require  that  the  activities  of 
a  PRO  be  overseen  by  a  body  of  not  less 
than  three  independent  individuals 
appointed  to  represent  the  public 
interest.  The  proposed  rule  would  define 
an  independent  individual  as  one  who  is 
not  affiliated  with  any  accountant  which 
undergoes  its  peer  review  under  the 
auspices  of  the  related  PRO.  The 
Commission  is  specifically  requesting 
comments  on  this  definition. 

This  oversight  body  shall  evaluate  the 
effectiveness  of  the  PRO's  peer  review 
program  and  the  PRO's  compliance  with 
the  Commission's  requirements.  This 
body  would  be  required,  at  least 
annually,  to  report  to  the  Commission 
and  to  the  public  on  its  assessment  of 
the  effectiveness  of  the  PRO's  peer 
review  program  and  the  PRO's 
compliance  with  the  stated  requirements 
of  a  PRO. 

The  proposed  rule  does  not  specify 
the  organizational  form  or  structure  to 
be  utilized  by  a  PRO,  and  no  specific 
form  or  structure  would  required.  Any 
organization  which  performs  the 
functions  required  of  a  PRO  by  the 
proposed  rule  would  be  acceptable. 

D.  Commission  Oversight  of  PROs 

The  Commission  would  oversee  the 
peer  review  process  through  its 
oversight  of  the  PROs  and  the  public 
oversight  bodies.  Such  oversight  would 
include,  to  the  extent  the  Commission 
deems  necessary,  periodic  reviews  "  of 
the  activities  of  both  groups,  including 
meetings  with  their  representatives  and 
the  review  of  their  written  policies  and 
procedures,  to  determine  that  the  rule's 
requirements  for  the  organization  and 
activities  of  each  group  are  being  met. 

In  connection  with  the  oversight  of  its 
activities,  a  PRO  would  be  required  to 
grant  access  to  peer  review  workpapers 
to  the  Commission.  The  Commission's 
review  of  the  peer  review  workpapers 
would  permit  it  to  judge  the  efficacy  of  a 
PRO's  peer  review  program  and  to 
determine  that  the  requirements  of  the 
rule  are  being  met.  Just  as  the 
Commission's  previous  conclusions 
concerning  the  efficacy  of  the  SECPS's 
program  have  been  reached  without  the 
review  of  all  peer  review  workpapers,  it 
would  usually  not  be  necessary  for  the 


"  The  Commissiun  would  make  an  initial 
determination  as  to  the  acceptability  of  each  PRO 
and  its  respective  pubhc  oversight  body  before  the 
commencemeni  of  peer  reviews  under  its  program 
on  the  basis  of  its  written  policies  and  procedures. 


Commission  to  review  all  peer  review 
workpapers  to  )udge  the  efficacy  of  a 
PRO'S  program  or  its  compliance  with 
the  Commission's  requirements. 
However,  all  workpapers  would  be 
available  to  the  Commission. 
Additionally,  a  PRO  would  be  required 
to  provide  to  the  Commission,  upon  its 
request,  the  workpapers  for  a  specific 
peer  review.  Accordingly,  a  PRO  would 
be  required  to  retain  all  peer  review 
wori<papers  for  a  period  of  180  days 
after  the  submission  of  the  related  peer 
review  report  to  the  Commission  and. 
additionally,  to  retain  indefinitely  the 
workpapers  for  any  specific  peer  review 
if  advised  to  do  so  by  the  Commission. 

If  it  appears  to  the  Commission  that  a 
PRO  is  not  satisfying  the  requirements 
for  a  peer  review  organization  set  out  in 
the  peer  review  rules,  the  Commission 
may  issue  a  preliminary  determination 
that  the  PRO  fails  to  meet  those 
requirements,  and  the  peer  reviews 
conducted  under  its  auspices 
subsequent  to  that  determinations 
would,  therefore,  fail  to  satisfy  the  peer 
review  requirement.  The  Commission's 
preliminary  determination  would  be 
based  on  a  review  of  the  PRO's  policy 
and  procedures  or  the  application  of 
such  policies  and  procedures  in  the 
conduct,  supervision  or  review  of  peer 
reviews,  and  any  other  relevant  and 
available  information.  A  PRO  may  be 
considered  to  have  failed  to  satisfy  the 
requirements  of  the  rules  if  deficiencies 
in  the  PRO's  policies  or  procedures  or 
their  application  in  the  conduct  of  peer 
reviews  causes  (or  a  planned  change  in 
a  PRO's  policies  and  procedures  would 
cause)  peer  reviews  conducted  under 
the  auspices  of  that  PRO  to  fail  to  meet 
the  objectives  and  standards  of  in  the 
rule,  or  if  the  PRO  is  otherwise  failing  to 
meet  the  requirements  of  the  rule. 

Such  a  preliminary  finding  would 
become  final  fifteen  calendar  days  after 
its  delivery  to  the  PRO  unless,  during 
that  period,  the  PRO  filed  with  the 
Commission  a  petition  indicating  its 
intention  to  file  a  written  statement 
demonstrating  how  it  satisfies  (or  how, 
after  a  planned  change,  it  would  satisfy) 
the  PRO  rule  requirements.  The  PRO 
would  be  required  to  file  such  a  written 
statement  within  fifteen  days  after  the 
filing  of  the  petition.  To  be  successful, 
the  PRO  would  be  required  to  make  a 
showing  satisfactory  to  the  Commission 
that  the  PRO's  policies  and  procedures, 
or  their  application  in  the  conduct  of 
peer  review,  do  cause  (or,  in  the  case  of 
planned  changes  in  the  PRO's  policies 
and  procedures,  would  cause]  peer 
reviews  conducted  under  its  auspices  to 
meet  the  objectives  and  standards  of  the 
rule,  or  that  the  PRO  is  otherwise 


complying  with  the  requirements  of  the 
rule. 

The  Commission  would  consider  such 
a  written  statement  within  thirty 
calendar  days  of  its  receipt.  If  a 
satisfactory  shownng  is  made,  no  final 
determination  would  be  issued,  if  the 
PRO  fails  to  make  a  satisfactory 
showing,  the  Commission  would  issue  a 
final  order  determining  that  the  PRO 
fails  to  meet  the  requirements  of  the 
rule. 

The  final  effectiveness  of  a 
Commission  determination,  whether 
issued  after  the  consideration  of  a  PRO's 
written  statement  or  due  to  the  lapse  of 
the  fifteen  day  period  after  the  delivery 
of  a  preliminary  finding,  would  not 
affect  the  status  of  peer  reviews 
performed  under  the  auspices  of  the 
PRO  for  which  the  peer  review  reports 
were  submitted  to  the  Commission  prior 
to  the  effective  date  of  the 
determination.  Additionally,  in  order  not 
to  create  an  undue  hardship  upon  an 
accountant  whose  peer  review  was 
either  being  conducted  under  the 
auspices  of  the  PRO  at  the  date  of  such 
a  determination,  or  whose  peer  review 
had  been  recently  completed  and 
submitted  to  such  PRO  which  in  turn 
had  not  yet  submitted  it  to  the 
Commission,  the  proposed  rule  would 
allow  the  Commission  to  accept,  subject 
to  such  terms  and  conditions  as  the 
Commission  may  specify,  such  peer 
review  submitted  to  it  after  the  date  of  a 
final  determination  as  meeting  the 
requirement  of  the  peer  review  rule. 

A  PRO  determined  not  to  meet  the 
requirements  of  the  rule  would  be 
allowed,  no  more  than  once  annually, 
unless  the  Commission  allows 
otherwise,  to  apply  for  a 
redetermination. 

E.  Commission  Supervised  Peer 
Reviews 

Accountants  which  desire  not  to 
participate  in  the  peer  review  program 
of  a  PRO  may,  instead,  undergo  a  peer 
review  in  which  the  Commission 
performs  the  functions  of  a  PRO  and 
therefore  directly  supervises  the  peer 
review.  The  following  describes  the 
manner  in  which  these  peer  reviews 
would  be  conducted  under  the  proposed 
rule. 

An  accountant  choosing  this  method 
of  obtaining  peer  review  would  select  a 
peer  reviewer  meeting  the  qualifications 
for  peer  reviewers  set  forth  in  the  peer 
review  standards.  The  accountant 
would  advise  the  OCA  of  the  peer 
reviewer  selected  and  provide  sufficient 
information  to  support  the  position  that 
the  accountant  selected  meets  the 
qualifications  for  a  peer  reviewer. 
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The  peer  reviewer,  once  selected, 
would  be  required  to  prepare  detailed 
policies  and  procedures  to  be  used  in 
performing  the  peer  review.  Prior  to  the 
commencement  of  the  review  the 
policies  and  procedures  would  be 
submitted  to  OCA,  which  would 
determine  whether  they  are  adequate  to 
provide  for  compliance  with  the  peer 
review  standards.** 

The  peer  reviewer  would  also  advise 
OCA  of  the  expected  dates  for  the  peer 
review,  so  that  OCA  could,  at  its 
discretion,  monitor  and/or  test  the  work 
and  attend  any  conferences  between  the 
reviewer  and  reviewed  accountant 
concerning  the  progress  and  results  of 
the  review.  At  the  completion  of  the 
review  OCA  would,  to  the  extent  it 
deemed  necessary,  review  the  work  of 
the  peer  reviewer  to  determine  that  it 
complied  with  peer  review  standards, 
policies  and  procedures  and  was 
therefore  sufficient  to  meet  the 
objectives  of  peer  review. 

The  peer  review  report  and  the 
reviewed  accountant's  response 
indicating  the  actions  planned  or  taken 
to  correct  ;any  weaknesses  identified  in 
the  report  would  be  submitted  directly 
to  OCA,  which  would  review  the 
adequacy  of  the  accountant's  corrective 
actions.  The  Commission  would  make 
these  reports  (including  any 
accompanying  letter)  and  the  reviewed 
accountants'  responses  available  to  the 
public. 

F.  Scope  of  Requirement 

The  proposed  rule  would  amend  the 
definition  of  "certified"  contained  in 
Rule  l-02(f)  of  Regulation  S-X  to 
indicate  that  financial  statements,  to  be 
certified,  must  have  been  examined  by 
an  independent  public  or  certified  public 
accountant  which,  as  of  the  date  of  the 
completion  of  the  examination,*'  was  in 
compliance  with  the  requirements  for 
peer  review  and  auditquality 
controls.** 


"  Alternatively,  the  peer  reviewer  could  utilize 
the  policies  and  procedures  of  any  acceptable  PRO. 

"  SAS  No.  1  (AU  section  530.01)  provides  that 
"Igjenerally,  the  date  of  the  completion  of  the  Held 
work  should  be  used  as  the  date  of  the  independent 
auditor's  report."  Therefore,  the  date  of  the 
accountant's  report  would  indicate  the  date  of  the 
completion  of  the  examination  for  the  purposes  of 
the  proposed  rule. 

'''  The  proposed  rules  also  include  amendments 
to  Item  21(a)(2)  of  Form  S-18  and  Schedule  G  of 
Form  ADV  to  indicate  that  the  requirements  of  Rule 
1-02(0  and  Article  lA  of  Regulation  S-X  apply  to 
those  forms.  Article  1  of  Regulation  S-X  presently 
does  not  apply  to  financial  statements  included  in 
filings  on  those  forms.  Form  ADV  is  used  for  the 
registration  of  investment  advisers  with  the 
Commission  and  with  the  states.  The  proposed 
amendment  to  Schedule  G  would  be  limited  to  the 
balance  sheets  of  investment  advisers  required  to 
be  filed  with  the  Commission.  The  Commission  will 


In  general,  the  proposed  rule  is 
intended  to  apply  to  all  fmancial 
statements  which  are  required  to  be 
certified  which  are  included  in 
documents  filed  with  the  Commission. 
The  proposed  rule  does,  however, 
specifically  exempt  financial  statements 
examined  by  foreign  auditors, 
accountants  certifying  certain  financial 
statements  of  businesses  acquired  or  to 
be  acquired  filed  pursuant  to  Rule  3-05 
of  Regulation  S-X  or  other  similar  rules, 
and  accountants  certifying  the  financial 
statements  of  brokers  or  dealers  filed 
pursuant  to  Rule  17a-5  under  the 
Exchange  Act. 

Foreign  auditors  certifying  either  the 
fmancial  statements  of  foreign  private 
issaers  or  financial  statements  filed 
pursuant  to  Rule  3-09  of  Regulation  S-X 
(separate  financial  statements  of 
subsidiaries  not  consolidated  and  50 
percent  or  less  owned  persons)  would 
be  exempt  from  the  rule.  The  proposed 
rule  would  also  not  apply  to  foreign 
auditors  upon  whose  work  another 
auditor  relies  and  whose  report  is 
therefore  included  in  a  filing  pursuant  to 
Rule  2-05.  The  Commission  encourages 
foreign  auditors  of  registrants  to 
undergo  peer  review,  and  similarly 
would  encourage  the  development  of 
peer  review  programs  by  the  accounting 
professions  of  countries  whose  issuers' 
securities  are  offered  and  traded  in  the 
United  States.  However,  the 
Commission  understands  that  extending 
mandatory  peer  review  requirements  to 
foreign  auditors  is  not  practical  at  this 
time.** 

The  proposed  rule  would  also  exempt 
accountants  certifying  the  financial 
statements  of  businesses  acquired  or  to 
be  acquired  if  the  company  acquired  or 
being  acquired  is  not  subject  to  the 
reporting  requirements  of  section  13(a) 
or  15(d)  of  the  Exchange  Act.*«  While 
the  quality  of  the  audits  of  such 
financial  statements  is  important, 
requiring  peer  review  in  these 
circumstances  could  impair  the  ability  of 
privately-held  companies  to  merge  with 
or  be  sold  to  registrants.  Therefore,  the 


bri|ig  the  proposal  to  the  attention  of  the  North 
Aiflerican  Securities  Administrators  Association  for 
its  consideration  of  whether  the  proposed 
anvndrnent  should  also  apply  to  filings  with  the 
States. 

*°  The  Commission's  staff  has  historically  made 
certain  inquiries  of  foreign  auditors  concerning  their 
prdfessional  qualifications  and  training,  the 
professional  standards  in  their  respective  countries 
an4)  the  procedures  utilized  to  insure  the  necessary 
compliance  with  U.S.  GAAS. 

*'  Those  financial  statements  are  required, 
dependent  on  the  specific  circumstances,  by  Rule  3- 
05  of  Regulation  S-X.  Item  17(b)(7)  of  Form  S-4.  Item 
17fb)(5)  of  Form  F-4,  Item  21(d)  of  Form  S-18,  Item 
e(d)  of  Form  N-14  or  Item  14(b)(3)(ii)(A)  of  Schedule 
14A. 


Commission  believes  that  an  exemption 
for  these  circumstances  is  warranted. 

Also  exempt  under  the  proposed  rule 
would  be  accountants  certifying  the 
financial  statements  of  brokers  or 
dealers  filed  pursuant  to  Rule  17a-5 
under  the  Exchange  Act.  The 
Commission's  tentative  decision  to 
exempt  these  accountants  is  based  on 
its  belief  that  extending  mandatory  peer 
review  to  those  reports  involves 
different  cost  and  benefit 
considerations. 

Every  broker  or  dealer  (with  defined 
exceptions)  registered  under  Section  15 
of  the  Exchange  Act  must  file  an  audited 
financial  statement  with  the 
Commission  within  60  days  following  its 
year-end.  Rule  17a-5  requires  the  audit 
of  such  financial  statements  to  be 
performed  in  accordance  with  GAAS 
but,  unlike  Rule  2-02(b)  of  Regulation  S- 
X,  specifically  indicates  certain 
objectives  of  the  audit  and  certain 
considerations  as  to  the  extent  and 
timing  of  audit  procedures.*' 
Additionally,  the  monitoring  of  a 
broker's  or  dealer's  financial  condition 
and  its  adherence  to  Commission  rules 
is  augmented  by  the  periodic  inspections 
performed  by  the  self-regulatory 
organizations  ("SROs")  and  any 
examinations  conducted  by  the 
Commission. 

The  proposed  rules  do  not  exempt 
accountants  certifying  the  balance 
sheets  of  investment  advisers  which  are 
required  to  be  filed  with  the 
Commission.  While  both  investment 
advisers  and  broker-dealers  are  subject 
to  periodic  examinations,  the 
examinations  of  broker-dealers 
performed  by  the  SROs  or  the 
Commission  are  more  frequent  and 
focus  very  heavily  on  the  firms' 
compliance  with  the  rules  designed  for 
the  protection  of  customers.  For 
example,  broker-dealers  which  engage 
in  a  general  securities  business  are 
generally  examined  on  an  annual  basis, 
and  those  which  do  not  hold  customers' 
funds  or  securities  are  examined  at  least 
every  two  to  three  years.  Those 
examinations  include  the  testing  of  the 
firms'  compliance  with  all  Commission 
and  SRO  financial  responsibility  rules, 
including  the  currency  and  accuracy  of 
books  and  records,  safekeeping  and 
segregation  of  securities,  clearing  and 
bonding  arrangements,  verification  of 
financial  reports  filed,  and  the  net 
capital  and  customer  reserve  fund 
computations  to  assure  that  there  are 
sufficient  liquid  assets  to  cover 
indebtedness  to  customers.  On  the  other 


"  Sea  Securities  Exchange  Act  Rules  17a-5  (g| 
and  (h). 
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hand,  investment  advisers  who  hold 
customers'  funds  or  securities  are 
examined  no  more  frequently  than  once 
every  five  years,  and  the  scope  of  those 
examinations  is  less  detailed.  As  a 
result,  the  benefit  to  be  derived  from  the 
mandatory  peer  review  of  the 
accountants  of  broker-dealers  may  not 
outweigh  the  associated  costs,  while 
such  may  not  be  the  case  with  respect  to 
the  accountants  for  investment  advisers. 

The  current  definition  of  certified 
financial  statements  contained  in  Rule 
17a-5(i)(5)  refers  to  the  definition  in 
Rule  1-02  of  Regulation  S-X.  To  achieve 
the  proposed  exemption  of  accountants 
certifying  the  financial  statements  of 
brokers  or  dealers,  the  proposed  rules 
include  an  amendment  to  Rule  17a- 
5(i)(5)  that  would  exclude  the  peer 
review  requirement  and  the  related 
requirement  for  audit  quality  controls 
from  the  Rule  17a-5  definition.  Should 
the  Commission  decide,  upon  the 
adoption  of  a  final  rule,  to  include 
within  the  scope  of  the  rule  the 
accountants  certifying  the  financial 
statements  filed  pursuant  to  Rule  17a-5, 
such  inclusion  would  be  accomplished 
by  not  adopting  the  proposed 
amendment  to  Rule  17a-5|i)(5),  in  which 
case  the  requirements  of  amended  Rule 
l-02(f),  and  its  companion  Article  lA  of 
Regulation  S-X  would  apply  to  these 
filings. 

The  Commission  is  spccifi(;ally 
requesting  comment  on  the 
appropriateness  of  the  proposed 
exemptions  for  foreign  auditors  and  for 
accountants  certifying  certain  financial 
statements  of  businesses  acquired  or  to 
be  acquired.  Comments  are  also 
requested  on  the  proposed  exemption 
for  accountants  certifying  the  financial 
statements  of  broker-dealers  filed 
pursuant  to  Rule  17a-5  and  the  proposed 
inclusion  of  the  accountants  for 
investment  advisers.  Finally,  the 
Commission  specifically  requests 
comments  discussing  other  groups  of 
accountants,  financial  statements  or 
registrants  for  which  an  exemption  may 
be  warranted. 

G.  Transition  Provisions 

The  Commission  would  allow 
approximately  18  months  after  the 
adoption  of  any  final  rule  for  the 
completion  of  initial  peer  reviews.  The 
proposed  transition  provisions  have 
been  designed  to  eliminate  instances  in 
which  a  registrant  would  be  required  to 
have  its  financial  statements  reaudited 
by  another  accountant  due  to  the  prior 
accountants  decision  not  to,  or  failure 
to.  comply  with  the  rule.  Since  the 
proposed  rule  would  define  certified 
financial  statements  as  those  examined 
by  an  accountant  which,  as  of  the  date 


of  the  completion  of  the  audit,  was  in 
compliance  with  the  requirement  for 
peer  review,  financial  statements 
certified  prior  to  the  effective  date  of  the 
rule  would  continue  to  satisfy  the 
requirements  for  certified  financial 
statements  regardless  of  whether  an 
accountant  elects  to  comply  with  the 
rule  and  undergo  a  peer  review  when 
the  rule  becomes  effective.  Similarly,  if 
an  accountant  initially  complies  with  the 
rule  but  later  terminates,  or  is 
determined  by  the  Commission  not  to  be 
in,  compliance,  financial  statements 
certified  prior  to  the  date  of  such 
termination  or  determination  shall 
continue  to  be  acceptable. 

The  transition  provisions  relating  to 
accountants  that  first  become  subject  to 
the  rule  after  its  effective  date  are 
similarly  designed  to  reduce  the  need  for 
reaudits,  reduce  delays  in  initial  public 
offerings  or  initial  filings  or  unduly 
restrict  an  accountant's  ability  to  accept 
a  registrant  as  a  new  client.  The 
proposed  rule  provides  that  where  an 
accountant  becomes  subject  to 
mandatory  peer  review  due  to  an  initial 
filing  by  an  existing  client  or  the 
acceptance  of  a  registrant  as  a  new 
client,  the  accountant  shall  have  18 
months  from  the  date  of  the  initial  filing 
or  the  acceptance  of  the  client  to 
complete  its  initial  peer  review.  During 
that  18  month  period  (or  until  the  initial 
peer  review  is  completed,  if  sooner),  the 
financial  statements  certified  by  Ihat 
accountant  which  are  to  be  filed  with 
the  Commission,  together  with  the 
related  accountant's  report  and  audit 
workpapers,  would  have  to  be  reviewed 
by  an  accountant  (firm  or  individual) 
which  meets  the  qualifications  for  a  peer 
reviewer. 

The  proposed  rule  also  includes  a 
transition  provision  relating  to  those 
instances  in  which  filings  include 
financial  statements  for  periods  during 
which  a  registrant  was  not  subject  to  the 
reporting  requirements  of  the  Exchange 
Act,  and  those  financial  statements  have 
been  certified  for  different  periods  by 
different  accountants.  In  those 
instances,  only  the  accountant  certifying 
the  financial  statement  for  the  most 
recent  fiscal  year  need  comply.  In  this 
way,  a  company  making  an  initial  filing 
whose  accountant  declines  to  become 
subject  to  mandatory  peer  review  would 
be  required  to  engage  another 
accountant  only  with  respect  to  the 
latest  fiscal  year  to  be  included  in  the 
filing.  The  financial  statements  for  the 
earlier  periods  would,  for  the  initial 
filing,  and  any  subsequent  periodic 
filings,  meet  the  Regulation  S-X 
definition  of  certified  without  the 


previous  accountant's  compliance  with 
the  peer  review  requirement. 

The  proposed  rules  do  not  include 
provisions  specifying  whether  the 
merger  or  dissolution  of  an  accounting 
practice  would  necessitate  a  new  peer 
review.  Tentatively,  the  Commission 
believes  that  those  matters  should  be 
the  subject  of  the  peer  review  policies 
and  procedures  established  by  a  PRO  or, 
with  respect  to  accountants  whose  peer 
reviews  are  directly  supervised  by  the 
Commission,  should  be  decided  on  a 
case-by-case  basis. 

Generally  the  Commission  would  only 
require  a  new  peer  review  of  accounting 
practices  resulting  from  the  dissolution 
of  a  firm  which  had  undergone  peer 
review  within  the  last  three  years  if  a 
new  firm  included  a  significant  number 
of  professionals  who  were  not 
associated  with  the  previous  firm  or  a 
new  firm  did  not  adopt  a  system  of  audit 
quality  control  practices  and  procedures 
which  was  substantially  identical  to  that 
utilized  by  the  previous  firm. 

Similarly,  a  new  peer  review  would 
generally  not  be  necessary  upon  the 
merger  of  two  accounting  practices  if  the 
combined  firm  adopted  a  system  of 
audit  quality  control  practices  and 
procedures  which  had  been  peer 
reviewed  within  the  last  three  years, 
and  if  that  peer  review  had  indicated 
that  the  system  included  adequate 
policies  and  procedures  concerning  the 
pre-merger  review  of  the  quality  of  the 
accounting  and  auditing  practice  of 
another  accountant  in  a  potential 
merger. 

Commentators  are  specifically 
requested  to  discuss  these  guidelines, 
and  whether  the  establishment  of 
specific  policies  concerning  the  merger 
and  dissolution  of  accounting  practices 
should  be  a  function  of  the  PROs  or 
should  be  included  in  any  final  rules 
adopted  by  the  Commission. 

H.  Effects  of  Failure  to  Comply 

The  proposed  rules  would  require 
that,  for  financial  statements  filed  with 
the  Commission  to  comply  with  the 
Regulation  S-X  definition  of  "certified", 
the  accountant  examining  and  reporting 
on  the  financial  statements  must  (i)  be  in 
compliance  with  the  peer  review 
requirement  and  (ii)  have  established 
and  be  complying  with  an  audit  quality 
control  system  meeting  the  requirements 
of  GAAS.  Failure  to  satisfy  either 
requirement  would  result  in  the  financial 
statements  not  being  considered  to  be 
■"certified." 

In  determining  whether  an  accountant 
has  satisfied  these  two  requirements, 
the  proposed  rule  provides  that  if  the 
accountant  satisfies  the  first 
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retiiiirement  (conipliancfe  with  the  peer 
review  rule),  there  will  be  a  presumption 
that  the  accountant  has  satisfied  the 
second  (the  accountant's  maintenance  of 
and  adherence  to  an  adequate  quality 
control  system).  The  Commission, 
however,  after  reviewing,  to  the  extent  it 
deems  necessary,  a  peer  review  report, 
the  accompanying  letter  and  the 
accountant's  response  thereto,  the  peer 
review  workpapers,  and  other  relevant 
information  brought  to  its  attention,  may 
determine  that  the  presumption  has 
been  negated  and  that,  despite 
undergoing  a  peer  review,  an  accountant 
lacks  an  adequate  quality  control 
system  or  has  not  been  adhering  to  such 
a  system. 

It  should  be  noted  that  the  proposed 
rule  does  not  premise  the  presumption 
on  an  accountant  having  had  a  peer 
review,  but  on  compliance  with  the  peer 
review  rule.  If  an  accountant  therefore 
has  not  had  a  peer  review,  but  instead  is 
exempt  from  the  rule  or  has  complied 
with  one  of  the  transition  provisions, 
then  the  accountant  will  be  deemed  to 
have  satisfied  the  requirements  of  the 
peer  review  rule  and  the  presumption 
would  apply.  For  example,  if  an 
accountant  becomes  subject  to  the  peer 
review  rule  because  financial 
statements  the  accountant  has  audited 
are  filed  with  the  Commission  for  the 
first  time,  the  accountant  will  have 
complied  with  the  peer  review  rule  by 
having  its  report  and  workpapers,  and 
the  financial  statements  of  the 
registrant,  reviewed  by  an  accountant 
meeting  the  requirements  to  be  a  peer 
reviewer.  This  compliance  will  trigger 
the  presumption  that  the  accountant  has 
met  the  requirement  for  having  and 
using  quality  controls  meeting  the 
requirements  of  GAAS. 

As  noted  above,  the  accountant's 
failure  to  comply  with  either  the  peer 
review  requirement  or  the  requirement 
to  maintain  and  adhere  to  adequate 
quality  controls  would  result  in  financial 
statements  examined  by  that  accountant 
failing  to  meet  the  requirements  to  be 
"certified"  as  defined  in  Rule  l-02(f)  of 
Regulation  S-X.  An  accountant  that  fails 
to  undergo  a  required  peer  review  would 
clearly  fail  to  satisfy  the  peer  review 
rule  and,  without  any  Commission 
action,  the  financial  statements 
thereafter  examined  by  that  accountant 
would  not  be  considered  "certified". 
Further,  when  an  accountant  has 
undergone  a  peer  reviews  there  may  be 
situations  where  the  results  of  the  peer 
review,  or  other  information  brought  to 
the  Commission's  attention,  indicate 
that  the  presumption  described  above 
may  have  been  negated.  Questions  may 
be  raised  as  to  the  accountant's  quality 


control  system,  its  adherence  to  that 
system,  or  the  adequacy  of  the 
accountant's  efforts  to  correct  any 
deficiencies  in,  or  compliance  with,  its 
system  so  that  there  will  be  the  required 
reasonable  assurance  of  the  accountant 
conforming  with  GAAS  in  its  audit 
engagements.  Under  the  proposed  rule, 
therefore,  the  Commission  would  have 
the  discretion  to  preliminarily  determine 
whether  the  accountant  has  and  adheres 
to  the  necessary  quality  controls. 

OCA,  in  determining  whether  to 
recommend  that  the  Commission  issue  a 
preliminary  determination  that  an 
acoountant  has  failed  to  comply  with  the 
proposed  rule's  requirement  for  the 
establishment  of  and  adherence  to  audit 
quality  controls  meeting  the 
requirements  of  GAAS,  would  generally 
review  the  peer  review  report,  the 
accompanying  letter  from  the  peer 
reviewer,  the  accountant's  response 
thereto,  the  peer  review  workpapers  and 
any  required  notification  from  a  PRO 
and  such  other  information  as  may  be 
available  to  it  to  consider  whether  (i) 
the  peer  review  has  identified  material 
weBknesses  in  an  accountant's  system 
of,  or  compliance  with,  audit  quality 
controls  which  cause  there  to  be  a  lack 
of  a  reasonable  assurance  of  compliance 
with  GAAS  and  (ii)  the  accountant  has 
failed  or  refused  to  take  or  plan 
adequate  actions  to  correct  such 
m<*terial  deficiencies. 

The  nature  of  the  deficiencies  in  an 
accountant's  system  of,  or  compliance 
with,  audit  quality  controls  which  might 
cause  OCA  to  refer  a  matter  to  the 
Commission  are  those  which,  because 
they  result  in  the  lack  of  a  reasonable 
assurance  of  the  accountant's 
compliance  with  GAAS,  should  cause 
the  peer  reviewer  to  issue  other  than  an 
unqualified  opinion.  Historically,  the 
majority  of  the  unqualified  opinions 
issued  in  SECPS  peer  reviews  have  been 
accompanied  by  letters  in  which  the 
peer  reviewer  noted  deficiencies  in  the 
accountant's  system  of,  or  compliance 
with,  audit  quality  controls  which,  in  the 
peer  reviewer's  opinion,  did  not  cause 
the  lack  of  the  reasonable  assurance 
required  by  GAAS.  The  Commission, 
based  on  its  experience  in  reviewing  the 
work  of  the  SECPS,  believes  that  the 
peer  reviewers'  characterizations  of 
those  deficiencies  as  not  being  of  the 
nature  requiring  a  qualification  of  the 
peer  review  opinion,  has  generally  been 
appropriate;  and  that  such  deficiencies 
would  not,  under  the  proposed  rule,  be 
of  the  nature  which  might  cause  OCA  to 
refer  a  matter  to  the  Commission.  Thus. 
OCA.  in  determining  whether  to  refer  a 
matter  to  the  Commission,  would  attach 
significant  importance  to  the  peer 


reviewer's  overall  opinion  on  the 
reviewed  accountant's  compliance  withi 
the  audit  quality  control  requirements  of 
GAAS  and  its  characterization  of  any 
weaknesses  in  the  accountant's  audit 
quality  controls. 

Additionally,  OCA  would  only  refer  a 
matter  to  the  Commission  if  it  believed 
that  any  material  deficiencies  were  not 
being  adequately  and  diligently 
corrected.  PROs  would  be  required  to 
determine  whether  or  not  an  accountant 
has  taken  or  planned  adequate 
corrective  actions,  and  to  notify  OCA 
when  an  accountant  has  failed  or 
refused  to  do  so  with  respect  to  material 
quality  control  deficiencies.  OCA  would 
place  considerable  weight  on  the 
opinion  of  a  PRO  as  to  acceptability  of 
planned  corrective  actions  and  as  to 
adequacy  of  any  interim  measures  (for    , 
example,  the  use  of  an  outside 
consultant)  to  be  used  to  provide  a 
reasonable  assurance  of  compliance  i 

with  GAAS  pending  the  completion  of 
corrective  actions.** 

Under  the  proposed  rule,  the 
Commission  would  have  the  discretion 
to  issue  a  preliminary  determination 
that  an  accountant  was  not  in 
compliance  with  the  rule,  and  therefore 
that  financial  statements  that  the 
accountant  examined  would  not  be 
"certified"  within  the  meaning  of 
Regulation  S-X.  Such  a  preliminary 
determination  would  only  be  issued  ' 
where  it  appears  to  the  Commission  that 
an  accountant's  system  of  audit  quality 
controls  does  not  meet  the  requirements 
of  GAAS  or  that  an  accountant's 
compliance  with  its  system  does  not 
provide  reasonable  assurance  that         ' 
audits  Kill  be  conducted  in  accordance 
with  GAAS. 

If  the  Commission  issues  such  a 
preliminary  determination,  it  will 
become  final  fifteen  days  after  it  is 
served  on  the  accountant,  unless  the 
accountant  files  a  petition  with  the 
CommJBsion  for  a  hearing  on  the  issue.  If 
no  petition  is  filed  and  the  preliminary 
determination  becomes  final,  then 
financial  statements  examined  by  that  i 
accountant  would  no  longer  be 
considered  "certified  "  within  the 
meaning  of  Regulation  S-X.  The 
Commission  recognizes,  however,  that  a 
change  on  such  short  notice  in  the 
accountant's  ability  to  have  its 
examination  of  a  registrant's  financial 
statements  qualify  as  a  "certification"  of 
those  financial  statements  could  impose 


^"  As  previously  discussed,  the  Commi»sion 
would  hIbo  expect  a  PRO  to  consider  the  adequacy 
of  any  ntce&gury  interim  measurei  in  determining 
the  overall  udequHcy  oF  a  reviewed  accountant's 
iHken  oriplanncd  corrective  actions. 
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a  hardship  on  registrants  that  are  in  the 
process  of  having  an  audit  conducted  by 
that  accountant.  For  this  reason  the 
Commission,  under  the  proposed  rule, 
would  have  the  discretion  to  accept  as 
"certified"  financial  statements  filed 
after  its  final  determination  in  order  to 
permit  the  accountant  to  complete  any 
or  all  audits  in  progress  at  the  date  of 
the  Commission's  determination.  The 
acceptance  of  these  financial 
Statements,  however,  would  be  subject 
to  such  terms  and  conditions  as  the 
Commission  may  consider  appropriate. 
Generally,  the  Commission  would  only 
permit  such  financial  statements  to  be 
filed  within  180  days  of  the 
Commissions  determination,  and  the 
accountant's  report,  together  with  the 
related  workpapers  and  financial 
statements  for  each  audit,  would  be 
required  to  be  reviewed  by  an 
accountant  meeting  the  qualifications  of 
a  peer  reviewer. 

If  the  accountant  files  a  petition  for  a 
hearing  before  the  expiration  of  the 
fifteen-day  period  following  service  of 
the  preliminary  determination,  then  the 
determination  would  not  become  final 
and  the  financial  statements  examined 
by  the  accountant  would  continue  to  be 
considered  "certified"  pending 
completion  of  the  hearing.  These 
proceedings  would  be  conducted  in 
accordance  with  the  Commission's 
Rules  of  Practice,  17  CFR  Part  201. 
Should  the  Commission  find  that  the 
accountant  does  not  satisfy  the  quality 
control  or  peer  review  requirements  in 
the  proposed  rule,  then  future  financial 
statements  examined  by  that  accountant 
would  not  be  considered  to  be 
"certified".  As  with  the  situation  where 
no  petition  for  a  hearing  is  filed, 
however,  the  Commission  may.  under 
similar  terms  and  conditions,  permit  the 
accountant  to  complete  audits  in 
progress  at  the  conclusion  of  the 
proceedings. 

At  any  time  following  the  final 
determination  that  an  accountant's 
examination  does  not  satisfy  the 
requirements  for  a  "certification"  of 
financial  statements,  the  accountant 
may  file  an  application  for  a  new 
determination  by  the  Commission 
finding  that  the  accountant  now  satisfies 
these  requirements.  The  application 
would  be  accompanied  by  an  affidavit, 
signed  by  the  applicant,  explaining  the 
accountant's  satisfaction  of  the  quality 
control  and  peer  review  requirements.  If 
the  applicant  is  an  accounting  firm,  the 
affidavit  would  be  signed  by  someone 
authorized  to  act  on  behalf  of  the  firm 
and  who  has  personal  knowledge  of  the 
information  and  statements  made  in  the 
affidavit.  Only  one  application  would  be 


permitted  within  any  twelve  month 
period  unless  the  Commission,  in  its 
discretion,  permits  an  additional 
application  to  be  filed. 

The  Commission  specifically  requests 
comment  on  this  method  of 
implementing  the  rule  and  suggestions 
for  alternative  methods. 

I.  Effects  on  Registrants 

The  proposed  rules  are  not  expected 
to  impose  a  significant  cost  on 
registrants. 

The  Commission  is  unable  to 
determine  to  what  extent  the  additional 
costs  imposed  on  accountants  by  a 
mandatory  peer  review  requirement 
would  be  passed  on  to  registrants 
through  an  increase  in  audit  fees. 
However,  the  information  available 
concerning  the  costs  to  be  incurred  by 
accountants  as  the  result  of  mandatory 
peer  review  suggests  that  such  costs, 
even  if  totally  recovered  from  clients, 
would  generally  not  cause  a  significant 
increase  in  audit  fees. 

A  registrant  may  be  forced  to  change 
accountants  if  its  current  accountant 
declines  to  become  subject  to 
mandatory  peer  review.  The 
Commission  does  not  believe  that  this 
would  impose  a  significant  cost  on 
registrants,  but  specifically  requests 
comments  on  the  costs  a  registrant 
would  incur  in  these  circumstances. 

If  the  proposed  rule  is  adopted, 
registrants  would  be  limited  to  choosing 
an  accountant  which  was  willing  to 
comply  with  the  rule.  In  this  regard,  the 
Commission  is  specifically  requesting 
comments  on  whether  the  proposed  rule, 
if  adopted,  would  have  an  adverse  effect 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 

A  registrant's  obligation  to  determine 
its  accountant's  compliance  with  the 
proposed  rule  would  not  differ  from  a 
registrant's  present  obligation  to 
determine  that  its  accountant  is 
appropriately  qualified  under  Article  2 
of  Regulation  S-X.  Presently  an 
accountant,  by  its  signing  of  the 
accountant's  report,  represents  that  it 
has  complied  with  the  licensing  and 
independence  requirements  of  Rule  2-01 
of  Regulation  S-X.  An  accountant  would 
represent  its  compliance  with  the 
proposed  rules,  if  adopted,  in  the  same 
manner. 

IV.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  603,  the  Commission  has 
prepared  an  initial  regulatory  flexibility 
analysis  of  the  economic  impact  which 
the  amendments  proposed  herein,  if 
adopted,  will,  have  on  small  entities. 
This  analysis  is  attached  to  this  release. 


V.  Requests  for  Comments 

The  Commission  invites  written 
comments  from  accountants,  preparers 
and  users  of  financial  statements,  and 
other  interested  parties  on  any  and  all 
aspects  of  the  proposed  rules.  The 
Commission  is  specifically  requesting 
commentators  to  include: 

(a)  Comments  on  the  effectiveness  of 
peer  review  in  improving  audit  quality 
and  the  reliability  of  financial 
statements  of  the  type  described  under 
"Benefits  of  Peer  Review".  The 
Commission  is  especially  interested  in 
receiving  comments  from  accountants 
who  have  undergone  or  performed  peer 
reviews  discussing  the  benefits  derived 
from  peer  review  and  its  effectiveness  in 
improving  the  quality  of  audits: 

(b)  Information  concerning  the 
number  and  types  of  accountants  which 
would  be  affected  by  the  inclusion  of 
investment  advisers  as  requested  in 
footnote  4; 

(c)  Information  on  the  costs  which 
accountants  would  incur  as  a  result  of 
mandatory  peer  review  of  the  type 
requested  under  "Costs  of  Peer  Review"; 

(d)  Discussions  of  the  benefits  and 
problems  associated  with  a  specific 
requirement  for  the  selection  and  review 
of  contested  audits  in  response  to  the 
questions  raised  under  "Peer  Review 
Standards"; 

(e)  Comments  on  the  proposed  or 
other  exemptions  as  requested  under 
"Scope  of  Requirement": 

(f)  Comments  on  the  proposed 
transition  provisions,  including  the 
issues  relating  to  the  merger  or 
dissolution  of  accounting  practices; 

(g)  Information  on  the  potential  costs 
to  registrants  and  potential  competitive 
impact  as  requested  under  "Effects  on 
Registrants"  and  "Costs  of  Peer 
Review": 

(h)  comments  on  the  proposed 
method,  as  described  under  "Effects  of 
Failure  to  Comply",  of  sanctioning  an 
accountant's  failure  to  take  or  plan 
adequate  actions  to  connect  any 
material  deficiencies  in  their  system  of, 
or  compliance  with,  audit  quality 
controls:  and 

(i)  Comments  on  the  specific 
requirements  for  PROs.  public  oversight 
bodies  (including  the  definition  of  an 
independent  individual}  and  peer  review 
standards  contained  in  the  text  of  the 
proposed  rule. 

The  Commission  also  requests  that 
commentators  compare  generally  the 
costs  and  benefits  that  would  result 
from  mandatory  peer  review,  including 
whether  mandatory  peer  review  is 
necessary  or  advisable  given  the  level  of 
participation  in  the  current  voluntary 
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program  indicated  by  the  statistics 
included  in  footnote  4. 

In  this  regard,  the  Commission  also 
recjuests  that  commentators  discuss 
means  other  than  mandatory  peer 
review  by  which  the  Commission  could 
improve  the  quality  of  registrant  audits 
or  provide  information  to  investors  on 
whether  accountants  have  been  peer 
reviewed.  In  particular,  the  Commission 
requests  comments  on  mandatory 
disclosure  of  accountants'  peer  review 
status  as  an  alternative  to  mandatory 
peer  reviews.  On  July  19, 1985,  the 
Commission,  in  connection  with 
proposed  amendments  to  its  proxy 
rules,*®  proposed  an  amendment  to  Item 
9  of  Schedule  14A  that  would  have 
required  that  a  registrant  disclose 
whether  its  independent  accountant  was 
a  member  of  an  organization  that  had  a 
peer  review  program  and  an 
independent  oversight  function.*"  On 
November  4, 1986,  the  Commission,  in 
adopting  final  rules  amending  its  proxy 
requirements,  did  not  adopt  the 
proposed  disclosure  requirement.*' 
Instead,  the  Commission  announced  its 
intention  to  "reconsider  this  proposal 
after  the  completion  of  related  private 
sector  initiatives  and  a  review  of  the 
concept  of  mandatory  peer  review."  *^ 
Accordingly,  the  Commission  intends 
to  consider,  and  commentators  are 
invited  to  address,  the  advantages  and/ 
or  disadvantages  of  mandatory  peer 
review  compared  to  those  of  a 
disclosure  requirement,  *'  or  any  other 


"  See.  Release  No.  a.Ve.sgz  (|uly  19. 1985)  |50  H* 
29409). 

•"  The  proposal  would  have  required  disclosure 
of  whether  or  not  (he  principal  accountant  was 
subject  to  peer  review,  whether  or  not  a  peer  review 
had  taken  place  and  the  date  of  the  most  recent 
peer  review  report.  Further,  the  proposing  release 
stated  that  if  the  peer  review  report  was  qualined. 
registrants  needed  to  consider  disclosing  that  fact 
and  possibly  disclosing  the  nature  of  the 
qualifications  .ind  the  status  of  the  effort  to  correct 
deficiencies. 

•■  Sfr  R.'leHse  No.  33-6676  (November  4, 1986)  (51 
KR  -120481. 

•'  The  Commission,  in  considering  the  alternative 
of  a  disclosure  requirement,  will  also  consider 
disclosure  standards  that  differ  from  the  specific 
requirements  proposed  in  Release  No.  33-6592. 
Among  the  alternatives  on  which  the  Commission 
seeks  comment  is  an  approach  that  would  require 
disclosure  of  whether  the  accountant  was  a  member 
of  an  organization  which  had  a  peer  review 
program,  but  would  not  require  disclosure 
concerning  the  date  or  results  of  the  latest  peer 
review.  Other  forms  of  disclosure,  other  that 
pursuant  to  the  proxy  rules,  will  also  be  considered: 
for  example,  disclosure  within  or  accompanying  the 
accountant's  report  of  whether  the  accountant  has 
undergone  peer  review.  Commentators  should 
therefore  address  any  form  of  disclosure 
requirement  which  they  believe  would  he 
appropriate. 


possible  course  of  action.  Commentators 
are  specifically  asked  to  address  (i) 
whetler  a  disclosure  requirement  would 
result  in  a  substantial  increase  in  the 
number  of  accountants  voluntarily 
undergoing  peer  review,  and  whether  a 
signiScant  percentage  of  accountants 
would  be  likely  to  continue  to  forgo  peer 
review;  (ii)  whether  an  accountant's 
peer  feview  status  is  an  appropriate 
subject  for  mandatory  disclosure  in 
registration  statements,  periodic  reports 
or  pr<(xies,  [i.e.  would  such  information 
be  of'isignificant  value  to  investors  and, 
if  such  information  would  not  be  useful, 
why  mandatory  peer  review  would  lead 
to  significant  benefits  for  investors);  (iii) 
the  npture  of  the  further  disclosure 
obligBtion,  if  any,  such  a  requirements 
would  impose  on  registrants  if  an 
acconntant  received  a  qualified  peer 
review  report;  and  (iv)  the  relative  costs 
and  benefits  of  a  mandatory  disclosure 
requrement  in  comparison  with  a 
mandatory  peer  review  requirement. 

List  of  Subjects  in  17  CFR  Parts  210, 239, 
240,  and  279 

Accounting,  Investment  advisers, 
Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Rules 

In  accordance  with  the  foregoing. 
Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  AND  CONSERVATION  ACT 
OF  1975 

1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  Sees.  6,  7.  8, 10, 19  and  Schedule 
A  of  the  Securities  Act  of  1933, 15  U.S.C.  77f, 
77g,  r7h,  77j,  778,  77aa(25)(26);  sens.  12, 13, 14, 
15|d)  and  23(a)  of  the  Securities  Exchange 
Act  of  1934, 15  U.S.C.  781,  78m,  78n,  78o(d), 
78w(b);  sees.  5(b).  10(a).  14  and  20(a)  of  the 
Public  Utility  Holding  Company  Act  of  1935, 
15  U.S.C.  79e(b),  79i(a),  79n,  79t(a);  sees.  8,  20, 
30,  31.  and  38(a)  of  the  investment  Company 
Act  of  1940, 15  U.S.C.  80a-8,  80a-20.  80a-29, 
80a-90,  80a-37(a):  sees.  203,  204  and  211  of 
the  Investment  Advisers  Act  of  1940, 15  U.S.C 
80b-a,  80b-4,  80b-ll,  unless  otherwise  noted. 

2.  By  revising  paragraph  (f)  of  §  210.1- 
02  to  read  as  follows: 

§210.1-02    Definitions  of  terms  used  in 
Regulation  S-X. 


(f)  Certified— The  term  "certified." 
when  used  to  describe  financial 
statements,  means  examined  and 
reported  upon  with  an  opinion 
expressed  by  an  independent  public  or 
certified  public  accountant  that,  as  of 
the  date  of  the  completion  of  the 
examination: 

(1)  Was  in  compliance  with  the  peer 
review  requirement  of  §  210.1A-01;  and 

(2)  Has  established  a  system  of  audit 
quality  controls  meeting  the 
requirements  of  generally  accepted 
auditing  standards  and  whose 
compliance  with  that  system  provides 
reasonable  assurance  that  audits  will  be 
conducted  in  accordance  with  generally 
accepted  auditing  standards.  For  the 
purpose  of  this  paragraph  (f),  an 
accountant  satisfying  paragraph  (f)(1)  of 
this  section  shall  be  presumed  to  have 
satisfied  paragraph  (f)(2)  of  this  section, 
unless  otherwise  determined  by  the 
Commission  pursuant  to  8  210.1A-05. 

3.  By  adding  §  §  210.1A-01,  210.1A-02, 
210,lA-O3,  210.1A-04  and  210.1A-05 
(new  Article  lA)  as  follows: 

Article  lA — Peer  Review  of  Accountants 
§  210.1A-01    Peer  Review  Requirement 

An  accountant  certifying  financial 
statements  filed  with  the  Commission 
shall  have  undergone  a  peer  review  of 
its  accounting  and  auditing  practice 
within  the  three  years  prior  to  the 
completion  of  an  examination  of 
financial  statements  filed  with  the 
Commission  after  [18  months  after  the 
adoption  of  this  rule).  Such  peer  review 
is  to  be  performed  either  under  the 
auspices  of  a  peer  review  organization 
meeting  the  requirements  of  §  210.1A-03 
or  in  the  manner  specified  by  §  210.1A- 
04. 

(a)  The  term  "accountant"  as  used  in 
this  Article  and  in  paragraph  (f)  of 

§  210.1-02  shall,  for  a  firm  composed  of 
more  than  one  individual,  refer  to  the 
firm  and  not  the  individual  members  or 
employees  of  the  firm. 

(b)  Exemptions.  (1)  This  section  shall 
not  apply  to  foreign  accountants  (i) 
certifying  financial  statements  of  foreign 
private  issuers,  (ii)  certifying  financial 
statements  filed  pursuant  to  8  210.3-09, 
or  (iii)  whose  report  is  included  in  a 
filing  pursuant  to  §  210.2-05. 

(2)  This  section  shall  not  apply  to 
accountants  certifying  only  financial 
statements  filed  pursuant  to  §  210.3-05, 
Item  17(b)(7)  of  Form  S-4,  Item  17(b)(5) 
of  Form  F-4,  Item  21(d)  of  Form  S-18, 
Item  6(d)  of  Form  N-14  and  Item 
14(b)(3)(|i)(A)  of  Schedule  14A  where 
such  financial  statements  are  of  an 
entity  not  subject,  as  of  the  date  of  the 
filing,  to  the  reporting  requirements  of 
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section  13(a)  or  15(d)  of  the  Securities 
Exchange  Act  of  1934. 

(3)  Where  the  filing  includes  audited 
financial  statements  for  periods  during 
which  a  registrant  was  not  subject  to  the 
reporting  requirements  of  section  13(a) 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934.  and  such  financial  statements 
are  certified  by  different  accountants  as 
to  different  fiscal  years  or  periods,  this 
section  shall  apply  only  to  the 
accountant  certifying  the  financial 
statements  for  the  most  recent  fiscal 
year. 

(4)  When  an  accountant  first  becomes 
subject  to  the  provisions  of  this  section 
by  virtue  of  the  filing  with  the 
Commission  of  financial  statements 
certified  by  that  accountant,  the 
financial  statements  certified  by  that 
accountant  shall  continue  to  be 
acceptable  for  a  period  of  eighteen 
months  pending  the  completion  of  an 
initial  peer  review.  Such  eighteen  month 
period  shall  commence  upon  the 
acceptance  of  a  client  already  required 
to  file  certified  financial  statements  with 
the  Commission  or  the  initial  filing  by  an 
existing  client.  However,  during  such 
eighteen  month  period  (or  until  the 
completion  of  an  initial  peer  review,  if 
sooner),  each  report  filed  with  the 
Commission,  together  with  the  related 
financial  statements  and  workpapers, 
shall  be  reviewed  by  an  accountant 
meeting  the  qualifications  for  a  peer 
reviewer  set  forth  in  paragraph  (a)  of 

§  210.1A-02. 

§  210.1A-02    Peer  Review  Standards. 

Peer  reviews  meeting  the 
requirements  of  §  210.1A-01  shall  be 
conducted  pursuant  to  the  following 
standards. 

(a)  Accountants  (individual  and  firms) 
serving  as  peer  reviewers  shall  be: 

(1)  Be  independent  from  the 
accountant  being  reviewed.  For 
example,  (i)  material  family 
relationships  between  those  individuals 
conducting  or  consulting  on  the  peer 

\review  (and.  in  the  case  of  a  peer  review 
(Conducted  by  a  firm  of  accountants,  the 
senior  management  of  the  reviewing 
firm)  and  the  accountant  being 
reviewed,  (ii)  financial  interests  shared 
with  the  accountant  to  be  reviewed,  and 
(iii)  reciprocal  peer  reviews  shall,  in  any 
such  cases,  result  in  the  peer  reviewer 
lacking  independence. 

(2)  Currently  active  at  the  supervisory 
level  in  the  practice  of  public 
accounting,  experienced  in  matters 
relating  to  accounting  by,  and  the 
auditing  of.  registrants,  and  shall  have 
(or  be  associated  with  a  firm  which  has) 
received  an  unqualified  report  on  its 
most  recent  peer  review. 


(b)  The  peer  review  shall  cover,  at  a 
minimum,  the  accountant's  practice  year 
which  most  recently  ended  prior  to  the 
completion  of  the  peer  review.  An 
accountant  may  specify,  but  once 
specified  may  not  change  without  an 
appropriate  reason,  any  consecutive 
twelve  month  period  as  its  practice  year. 

(c)  The  peer  review  shall  include  the 
study  and  evaluation  of  the  accountant's 
quality  control  policies  and  procedures 
for  the  monitoring  of  independence  from 
its  audit  clients  within  the  meaning  of 

§  210.2-01;  the  assignment  of  personnel 
to  engagements:  consultation  within  the 
firm  or  with  other  accountants  on 
accounting  and  auditing  questions:  the 
supervision  of  audit  work:  the  hiring, 
professional  development  and 
advancement  of  personnel;  the 
acceptance  and  continuation  of  clients; 
and  the  internal  inspection  of  the 
accountant's  own  compliance  with  its 
policies  and  procedures,  to  ascertain 
whether  such  policies  and  procedures 
are  sufficient  to  provide  a  reasonable 
assurance  that  the  accountant  complies 
with  generally  accepted  auditing 
standards  in  the  conduct  of  audit 
engagements. 

(d)  The  peer  review  shall  include  a 
review  of  the  accountant's  compliance 
with  its  quality  control  policies  and 
procedures.  That  review  of  compliance 
shall  include  the  review  of  auditors' 
reports  issued  by  the  accountant  and 
related  financial  statements  and 
workpapers  for  a  selection  of  audit 
engagements  that  is  representative  of 
the  accountant's  accounting  and 
auditing  practice. 

(e)  The  documentation  of  the  peer 
review  shall  be  adequate  to  indicate  the 
work  performed  by  the  peer  reviewer 
and  the  results  thereof,  to  demonstrate 
that  peer  review  standards  and  the 
related  policies  and  procedures  have 
been  complied  with,  and  to  provide  a 
record  of  the  basis  for  the  peer 
reviewer's  opinion. 

(f)  (1)  Peer  reviewers  shall  issue  a 
report  indicating  the  general  scope  of 
the  peer  review,  including  any 
restrictions  thereon,  and  expressing  an 
opinion  on  whether  the  reviewed 
accountant's  system  of  audit  quality 
control,  and  the  degree  of  compliance 
with  that  system,  were  sufficient  to 
provide  reasonable  assurance  that 
audits  were  being  conducted  in 
accordance  with  generally  accepted 
auditing  standards.  The  nature  of  any 
exceptions  taken  shall  be  clearly  set 
forth. 

(2)  The  peer  reviewer  shall  also  issue 
an  accompanying  letter  describing  any 
deficiencies  in  the  system  of,  or 
compliance  with,  audit  quality  controls 
which  create  more  than  a  remote 


possibility  of  noncompliance  with 
generally  accepted  auditing  standards 
and  the  effect,  if  any,  those  deficiencies 
had  on  the  peer  review  opinion.  The 
peer  review  report  shall  state  whether 
such  a  letter  has  been  issued.  No  letter 
shall  be  required  if  there  were  no  such 
deficiencies. 

(g)  The  reviewed  accountant  shall 
respond  in  writing  to  the  letter,  if  any, 
issued  pursuant  to  paragraph  (f)  of  this 
section,  indicating  the  corrective  action 
taken  or  planned  or  the  reason  the 
reviewed  accountant  disagrees  with  the 
peer  reviewer's  findings  and/or  believes 
no  corrective  actions  are  necessary. 

(h)  PROs  meeting  the  requirements  of 
S  210.1A-02  shall  determine  when  a 
reviewed  accountant  should  be  revisited 
to  determine  that  planned  or  scheduled 
corrective  actions  described  in  the 
response  required  by  paragraph  (g)  of 
this  section  have  been  taken.  For  peer 
reviews  conducted  under  §  210.1A-O4. 
the  Commission  shall  make  this 
determination. 

§  210.1A-03    Requirements  for  peer  review 
organizations. 

A  peer  review  organization  ("PRO") 
shall,  for  the  peer  reviews  performed 
under  its  auspices  to  satisfy  the  peer 
review  requirement  of  §  210.1A-01. 

(a)  Require  each  accountant  which 
undergoes  peer  review  under  its 
auspices  to  submit  to  the  PRO,  within  15 
days  after  the  issuance  of  the  relevant 
peer  review  report. 

(1)  Such  report  and  the  peer 
reviewer's  letter,  if  any,  describing  the 
deficiencies  in  the  accountant's  system 
of  or  compliance  with  audit  quality 
controls  required  by  paragraph  (f)  of 

§  210.1A-02,  and 

(2)  The  response  required  by 
paragraph  (g)  of  §  210.1A-02  to  the  peer 
review  report  and  the  peer  reviewer's 
letter,  including  the  accountant's  plans 
to  correct  any  weaknesses  or  implement 
any  suggested  improvements  noted 
therein; 

(b)  Administer  the  peer  reviews 
conducted  pursuant  to  its  program  by: 

(1)  Establishing  specific  peer  review 
policies  and  procedures  which  provide 
for  peer  reviews  to  be  conducted  in 
accordance  with  the  standards  set  forth 
in  S  210.1A-02: 

(2)  Reviewing  the  peer  reviews 
conducted  pursuant  to  its  program  to 
ascertain  whether  they  have  been 
performed  in  accordance  with  the  PROs 
policies  and  procedures:  and 

(3)  Reviewing  the  peer  reviewers' 
reports  and  letters  and  the  responses  of 
the  reviewed  accountants  submitted  to 
it  to  determine  whether  the  corrective 
actions  taken  or  planned  by  the 
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reviewed  accountant  are  adequate.  A 
PRO  shall  notify  the  Office  of  the  Chief 
Accountant  of  any  instances  where  it,  as 
the  result  of  such  review,  determines 
that  the  reviewed  accountant's  system 
of  audit  quality  controls,  or  its 
compliance  with  that  system,  is 
materially  deficient  in  that  the  system 
and/or  the  degree  of  compliance  with 
the  system  failed  to  provide  a 
reasonable  assurance  of  the  accountant 
complying  with  generally  accepted 
auditing  standards  in  the  conduct  of  its 
audit  engagements,  and  that  the 
reviewed  accountant  has  not  corrected 
such  deficiences  or,  if  the  deficiencies 
cannot  be  immediately  corrected,  has 
not  established  and  is  not  diligently 
pursuing  an  adequate  plan  or  schedule 
for  the  correction  of  such  deficiencies; 

(c)  Make  the  documents  submitted  to 
it  pursuant  to  paragraphs  (a)  (1)  and  (2) 
of  this  section,  available  for  public 
inspection  at  its  place  of  business  and 
provide  copies  of  such  documents  upon 
written  request; 

(d)  Appoint  a  body  of  not  less  than 
three  independent  individuals 
acceptable  to  the  Commission  to 
represent  the  public  interest  in  the 
oversight  of  the  PRO's  activities.  Such 
body  shall  oversee  the  PRO's  activities 
in  complying  with  the  requirements  of 
this  section  and  shall  evaluate  the 
effectiveness  of  the  PRO's  peer  review 
program.  Not  less  than  annually  such 
body  shall  report  to  the  public  and  the 
Commission  on  the  results  of  its 
oversight  of  the  PRO's  compliance  with 
the  requirements  of  this  section  and  on 
its  assessment  of  the  effectiveness  of  the 
PRO'S  peer  review  program.  For  the 
purposes  of  this  paragraph  (d),  a  person 
shall  not  be  deemed  to  be  independent  if 
he  is  affiliated  with  an  accountant 
whose  peer  review  is  performed  under 
the  auspices  of  the  PRO; 

(e)  Be  subject  to  review  by  the 
Commission  of  its  activities  and  the 
activities  of  its  public  interest 
representatives,  including,  as  the 
Commission  deems  necessary,  meetings 
with  its  representatives  and  the  review 
of  its  written  policies  and  procedures.  A 
PRO  shall,  within  45  days  after  receiving 
a  peer  reviewer's  report,  submit  to  the 
Commission  (1)  the  peer  reviewer's 
report  and  any  accompanying  letter 
required  by  paragraph  (f)  of  §  210.1A-02, 
(2)  the  reviewed  accountant's  response 
required  by  paragraph  (g)  of  §  210.1A- 
02,  and  (3)  any  notification  required  by 
paragraph  (b)(3)  of  this  section.  A  PRO 
shall  grant  access  to  the  peer  review 
policies  and  procedures,  and  to  the 
workpapers  documenting  the 
performance  of  peer  reviews,  to  the 
Commission.  Further,  a  PRO  shall 


provide  to  the  Commission,  upon  its 
request,  the  workpapers  documenting 
any  peer  review  the  Commission  may 
specify.  A  PRO  shall  be  required  to 
retain,  or  require  the  peer  reviewer  to 
retain,  peer  review  workpapers  for  a 
period  of  180  days  after  the  submission 
of  the  related  peer  review  report  to  the 
Commission,  except  that  a  PRO  shall 
retain,  or  require  the  peer  reviewer  to 
retain,  indefinitely  the  peer  review 
worlq)apers  for  any  peer  review 
specified  by  the  Commission. 

(f)  (1)  When  it  appears  to  the 
Commission  that  a  PRO  is  not  satisfying 
the  requirements  of  paragraphs  (a) 
through  (e)  of  this  section,  the 
Commission  may  issue  a  preliminary 
determination  that  the  PRO  does  not 
meet  the  requirements  of  §  210.1A-O3. 

(2)  A  preliminary  determination  by  the 
Commission  under  paragraph  (f)(1)  of 
this  $ection  shall  become  final  fifteen 
calendar  days  after  service  by  certified 
or  registered  mail  directed  to  the  last 
known  business  address  of  the  PRO, 
unless  within  such  fifteen  day  period  the 
PRO  files  a  petition  with  the 
Commission  requesting  the  opportunity 
to  submit  a  written  statement  to 
demonstrate  that  the  PRO  satsifies  the 
requirements  of  §  210.1A-03.  Such 
written  statement  shall  be  made  by 
affidavit  filed  within  fifteen  calendar 
days  after  the  filing  of  a  petition  under 
this  paragraph. 

(3)  On  or  before  thirty  calendar  days 
following  the  filing  of  a  written 
statement  pursuant  to  paragraph  (f)(2)  of 
this  section,  the  Commission  by  order 
shaD  determine,  on  the  basis  of  the 
materials  submitted  to  the  Commission 
by  the  PRO  and  the  staff,  including  the 
staff's  response  to  the  PRO's  written 
statement,  whether  the  PRO  satisfies  the 
requirements  of  §  210.1A-03. 

(4)  Notwithstanding  a  final 
determination  by  the  Commission  under 
paragraphs  (f)  (2)  or  (3)  of  this  section 
that  a  PRO  does  not  satisfy  the 
requirement  of  §  210.1A-03.  the 
Commission,  in  its  discretion  and  upon 
such  terms  and  conditions  as  it  may 
specify,  niay  determine  that  any  or  all 
peer  reviews  being  conducted  under  the 
auspices  of  such  PRO  as  of  the  date  of 
the  Commission's  determination  meet 
the  requirements  of  §  210.1  A-01. 

(B)  The  Commission  may.  on  its  own 
motion  or  upon  the  application  of  a  PRO 
that  has  been  determined  by  the 
Commission  not  to  satisfy  the 
requirements  of  §  210.1A-03  pursuant  to 
paragraphs  (f)  (2)  or  (3)  of  this  section, 
issue  an  order  determining  that  a  PRO 
satisfies  the  requirements  of  §  210.1A- 
03.  In  the  case  of  an  application  by  a 
PRO.  the  Commission  shall  issue  a 


determination,  based  on  the  materials 
contained  in  the  application  and  the  , 

staffs  response,  within  thirty  calendar 
days  following  the  filing  of  the 
application.  Each  application  shall  be 
supported  by  an  affidavit  addressing  the 
PRO'S  satisfaction  of  the  requirements 
of  S  210.1A-O3.  One  original  and  four 
copies  of  the  application  shall  be  filed 
with  the  Office  of  the  Chief  Accountant, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington  DC 
20549.  Each  application  shall  include  as 
exhibits: 

(i)  A  copy  of  any  Commission  order 
naming  the  PRO  issued  pursuant  to 
paragraphs  (f)  (1)  or  (3)  of  this  section,         j 
and 

(ii)  An  undertaking  by  the  PRO 
immediately  to  notify  the  Commission  in 
writing  if  any  information  submitted  in 
support  of  the  application,  while 
pending,  becomes  false  or  misleading. 

(6)  A  PRO  shall  not  submit  an 
application  under  paragraph  (f)(5)  of  this 
secfion  more  than  once  within  any 
twelve-month  period,  except  as  the 
Commission  may  in  its  discretion 

permit.  i 

(7)  Action  by  the  Commission  under 
this  paragraph  (f)  shall  be  taken  in 
accordance  with  the  provisions  of  Rule 
27  of  the  Commission's  Rules  of 
Practice.  17  CFR  201.27,  applicable  to  i 
adjudications  under  the  Securities 
Exchange  Act  of  1934,  not  required  to  be, 
determined  on  the  record  after  notice 

and  opportunity  for  hearing. 

§210.1  A.04    Commission  supervised  peer 
review. 

Accountants  not  participating  in  the 
peer  review  program  of  a  PRO  meeting 
the  requirements  of  §  210.1A-03  shall 
undergo  peer  review  in  the  following 
manner: 

(a)  The  accountant  shall  select  a  peer 
reviewer  meeting  the  qualifications  set 
forth  in  paragraph  (a)  of  §  210.1A-02.  : 
The  accountant  shall  inform  the  Office 
of  the  Chief  Accountant  of  the  identity 
of  the  peer  reviewer  and  submit 
sufficient  information  to  support  the 
position  that  the  reviewer  meets  such 
qualifications. 

(b)  The  peer  reviewer  shall  use  peer 
review  policies  and  procedures  which     : 
provide  for  the  peer  review  to  be 
conducted  in  accordance  with  the 
standards  set  forth  in  §  210.1A-02.  Such     : 
policies  and  procedures  shall  be 
reviewed  and  approved  by  the 
Commission  prior  to  the  commencement 
of  the  peer  review. 

(c)  The  peer  reviewer  shall  notify  the 
Office  of  the  Chief  Accountant  of  the 
expected  dates  for  the  peer  review  so 
that  the  Commission  may,  to  the  extent 
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it  deems  necessary,  monitor  and  test  the 
manner  in  which  the  peer  review  is 
being  conducted,  attend  conferences 
between  the  peer  reviewer  and  the 
reviewed  accountant  at  which  the 
progress  or  findings  of  the  review  are 
discussed,  and  review  the  peer  review 
workpapers  to  determine  that  peer 
review  standards  have  been  complied 
with. 

(d)  The  peer  review  report,  the  peer 
reviewer's  letter,  if  any.  describing  the 
deficiencies  in  the  accountant's  system 
of  or  compliance  with  audit  quality 
controls  and  the  reviewed  accountant's 
response  thereto  required  by  paragraphs 
(f)  and  (g)  of  §  210.1A-02  shall  be 
submitted  to  the  Office  of  the  Chief 
Accountant,  within  15  days  of  the 
issuance  of  the  peer  reviewer's  report. 

§  2 1 0. 1 A-05    Accountant's  Failure  to 
comply  with  §  2 10.1 -02(f). 

(a)  When  it  appears  to  the 
Commission  that  an  accountant's 
system  of  audit  quality  controls  does  not 
meet  the  requirements  of  generally 
accepted  auditing  standards  or  that  an 
accountant's  compliance  with  such 
system  does  not  provide  reasonable 
assurance  that  audits  will  be  conducted 
in  accordance  with  generally  accepted 
auditing  standards,  the  Commission  may 
issue  a  preliminary  determination  that 
the  accountant  does  not  satisfy  the 
requirements  of  §  210.1-O2(f)(2).  The 
Commission  shall  specify  the  basis  for 
this  preliminary  determination,  which 
may  be  based  on  the  accountant's  peer 
review  reports,  peer  reviewer's  letters 
and  accountant's  responses  required  by 
paragraphs  (f)  and  (g)  of  §  210.1A-02. 
the  peer  reviewer's  workpapers  and  any 
other  relevant  information  which  has 
come  to  the  attention  of  the 
Commission. 

(b)  A  preliminary  determination  by 
the  Commission  under  paragraph  (a)  of 
this  section  shall  become  final  fifteen 
calendar  days  after  service  by  certified 
or  registered  mail  directed  to  the  last 
known  business  or  residence  address  of 
'he  accountant,  unless  within  such 
fifteen  day  period  the  accountant  files  a 
petition  for  a  determination  by  the 
Commission  on  the  record  after  notice 
and  opportunity  for  a  hearing. 

(c)  Following  the  filing  of  a  petition 
pursuant  to  paragraph  (b)  of  this  section, 
the  Commission  by  order  shall 
determine,  on  the  record  after  notice 
and  opportunity  for  a  hearing,  whether 
the  accountant  satisfies  the 
requirements  of  §  210.1-02(n(ii). 
Proceedings  under  this  paragraph  shall 
be  conducted  in  accordance  with  the 
Rules  of  Practice  to  the  extent  that  they 
are  not  inconsistent  with  this  rule  (17 
CFR  Part  201). 


(d)  Notwithstanding  a  Commission 
determination  under  paragraph  (b)  or  (c) 
of  this  section  that  an  accountant  does 
not  satisfy  the  requirements  of  §  210.1- 
02(f)(ii),  the  Commission,  in  its 
discretion  and  upon  such  terms  and 
conditions  as  it  may  specify,  may  deem 
financial  statements  relating  to  any  or 
all  audits  in  progress  as  of  the  date  of 
such  determination  to  be  certified  for 
the  purpose  of  §  210.1-02(f). 

(e)  The  Commission  may,  on  its  own 
motion  or  upon  the  application  of  an 
accountant  that  has  been  determined  by 
the  Commission  not  to  satisfy  the 
requirements  of  §  210.1-fl2(f){2)  pursuant 
to  paragraph  (b)  or  (c)  of  this  section, 
issue  an  order  determining  that  an 
accountant  satisfies  the  requirements  of 
§  210.1-02(0(2).  In  the  case  of  an 
application  by  an  accountant,  the 
Commission  shall  issue  a  determination, 
based  on  the  materials  contained  in  the 
application  and  the  staffs  response, 
within  thirty  calendar  days  following 
the  filing  of  the  application.  Each 
application  shall  be  supported  by  an 
affidavit,  manually  signed  by  the 
applicant,  addressing  the  accountant's 
satisfaction  of  the  requirements  of 

§  210.1-02(0(2).  One  original  and  four 
copies  of  the  application  shall  be  filed 
with  the  Office  of  the  Chief  Accountant. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Each  application  shall  include  as 
exhibits: 

(1)  A  copy  of  any  Commission  order 
naming  the  accountant  issued  pursuant 
to  paragraph  (a)  or  (c)  of  this  section: 

(2)  A  copy  of  the  accountant's  most 
recent  peer  review  report,  peer 
reviewer's  letter,  and  accountant's 
response,  required  by  paragraphs  (0  and 
(g)  of  §  210.1A-02; 

(3)  An  undertaking  by  the  applicant 
immediately  to  notify  the  Commission  in 
writing  if  any  information  submitted  in 
support  of  the  application,  while 
pending,  becomes  false  or  misleading. 

(0  An  accountant  shall  not  submit  an 
application  under  paragraph  (e)  of  this 
section  more  than  once  within  any 
twelve  month  period,  except  as  the 
Commission  may.  in  its  discretion, 
permit. 

(g)  Action  by  the  Commission 
pursuant  to  paragraph  (e)  of  this  section 
shall  be  taken  in  accordance  with  the 
provisions  of  Rule  27  of  the 
Commission's  Rules  of  Practice,  17  CFR 
201.27,  applicable  to  adjudications  under 
the  Securities  Exchange  Act  of  1934,  not 
required  to  be  determined  on  the  record 
after  notice  and  opportunity  for  hearing. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  The  authority  citation  for  Part  239 
continues  to  read  in  part,  as  follows: 

Authority:  The  Securities  Act  of  1933. 15 
U.S.C.  77a,  et  seq.  '  ♦  • 

4.  By  amending  Item  21(a)(2)  to  Form 
S-18  (§  239.28)  to  add  the  following: 

§  239.28    Form  S-18,  optional  form  for  the 
registration  of  securities  to  be  sold  to  tt>e 
public  by  the  issuer  for  an  aggregate  cash 
price  not  to  exceed  $7,500,000. 

Fonn  S-18 


Item  21.  Financial  Statements 

(a)  General 
•         •         *         *         « 

(2)  *  *  *  Additionally,  the  derinition  of 
certified  set  forth  in  paragraph  (f)  of  Article 
1-02  of  Regulation  S-X  (17  CFR  210.1-02) 
shall  apply  to  such  financial  statements,  and 
the  related  peer  review  requirement  of 
Article  lA  of  Regulation  S-X  (17  CFR  210.1A) 
shall  apply  to  independent  accountants 
certifying  such  financial  statements. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

5.  The  authority  citation  for  Part  240 
continues  to  read,  in  part  as  follows: 

Authority:  Sec.  23,  48  stat  901,  as  amended 
by  15  U.S.C.  78w  *  *  • 

6.  By  revising  paragraph  (i)(5)  of 
§  240.17a-5  to  read  as  follows: 


§240.17a-5    Reports  to  be  made  by  certain 
brokers  and  dealers. 


[i)  *  *  * 

(5)  Definitions.  For  the  purpose  of  this 
rule,  the  terms  "audit"  (or 
"examination"),  and  "accountant's 
report",  shall  have  the  meanings  given 
in  §  210.1-02  of  Regulation  S-X.  The  term 
"certified",  when  used  in  regard  to 
financial  statements,  shall  have  the 
meaning  given  in  paragraph  (0  of 
§  210.1-02  of  Regulation  S-X,  except 
that  subparagraphs  (i)  and  (ii)  of 
paragraph  (0  shall  not  apply. 


PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

7.  The  authority  citation  for  Part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940. 15  use.  80b-l.  et aeq. 
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8.  By  revising  instruction  IB  to 
Schedule  G  of  Form  ADV  to  read  as 
follows: 

Schedule  G  of  Fonn  ADV— Balance  Sheet 
1.  The  balance  sheet  must  be: 

A.  *  •  • 

B.  Audited  by  an  independent  public 
accountant.  When  the  balance  sheet  is 
required  in  a  filing  of  this  form  with  the 
Commission,  the  accountant,  as  of  the  date  of 
the  completion  of  the  examination,  shall  be  in 
compliance  with  the  peer  review  requirement 
of  S  210.1  A-Ol. 
*         •         *         •         • 

By  the  Commission. 
Shirley  E.  Hollis, 

Assistant  Secretary. 
April  1. 1987. 

Initial  Regulatory  Flexibility  Analysis 

This  initial  regulatory  flexibility 
analysis,  which  relates  to  proposed 
amendments  to  Regulation  S-X  that 
would  require  accountants'  reports 
included  in  filings  with  the  Commission 
to  be  signed  by  an  independent 
accountant  who  has  undergone  a  peer 
review  of  its  accounting  and  audit 
practice  within  the  past  three  years,  has 
been  prepared  in  accordance  with  5 
U.S.C.  603. 

1.  Reasons  for  Proposed  Action 

As  discussed  in  the  sections  of  the 
release  entitled  "Background"  and 
"Benefits  of  Peer  Review",  the 
Commission  believes  that  data  exists 
that  supports  the  position  that  peer 
reviews  improve  the  quality  of  audits, 
which  in  turn  improves  the  reliability  of 
financial  statements. 

Recently,  several  private  sector 
organizations  have  suggested  that 
membership  in  an  organization 
conducting  peer  reviews  should  be 
mandatory  for  auditors  of  Commission 
registrants.  For  example,  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA")  is  in  the  process  of  soliciting 
its  membership  for  a  vote  on  whether  a 
recommendation  by  the  Special 
Committee  on  Standards  for 
Professional  Conduct  of  CPAs  should  be 
adopted  to  require  firms  containing 
AICPA  members  to  join  its  peer  review 
program  conducted  by  the  SEC  Practice 
Section  ("SECPS")  if  they  audit  one  or 
more  SEC  registrants.  The  National 
Commission  on  Fraudulent  Financial 
Reporting  has  also  tentatively  concluded 
that  peer  reviews  should  be  mandatory 
for  accountants  practicing  before  the 
Commission.  Price  Waterhouse  and  the 
chief  executive  officers  of  seven  other 
major  accounting  firms  have  called  for 
mandatory  peer  review.  In  addition,  the 
Committee  on  Government  Operations 
of  the  U.S.  House  of  Representatives  has 
recommended  that  the  General 


Accounting  Office  ("GAO")  revise  its 
standards  to  provide  that  accountants 
performing  audits  under  the  Single  Audit 
Act  of  the  recipients  of  federal 
assistance  funds  undergo  periodic  peer 
reviews.  The  Committee  further  stated 
that  if  current  peer  review  procedures 
are  excessively  expensive  for  small 
firms  then  GAO  should  work  with  the 
accounting  profession  and  others  to 
develop  reasonably  priced  peer  review 
procedures.  Finally,  the  Rural 
Electrification  Administration  has 
adopted  rules  requiring  accountants 
certifying  the  financial  statements  of 
borrowers  to  belong  to  and  participate 
in  an  approved  peer  review  program. 
See  51  FR  2788  et  seq.  (January  21, 1986). 
In  view  of  the  statistics  quoted  in  the 
release  concerning  the  potential  benefits 
of  peer  review  and  the  Commission's 
previous  conclusions  that  peer  review 
contributes  to  the  improvement  in  audit 
quality  [see  U.S.  Securities  and 
Exchange  Commission  Fifty-First 
General  Report,  p.  17-18),  it  is 
appropriate  at  this  time  for  the 
Commission  to  consider  such  a 
requirement. 

2.  Directives 

The  objective  of  the  proposed  rule  is 
to  enhance  the  quality  of  audits  of 
Commission  registrants.  This 
improvement  in  practice  should  result 
from  the  correction  of  deficiencies  in 
firms'  quality  control  systems  as  those 
deficiencies  are  identified  by  the  peer 
reviewers.  The  goal  will  be  to  have  each 
firm  maintaining  and  complying  with  a 
system  of  quality  controls  that  meets  or 
exceeds  professional  standards. 

Under  generally  accepted  auditing 
standards  ("GAAS").  the  quality  control 
systems  established  by  firms  may  vary 
depending  on  a  firm's  size,  the  degree  of 
operating  autonomy  allowed  its 
personnel  and  its  practice  o^ces,  the 
nature  of  its  practice,  its  organization, 
and  appropriate  cost-benefit 
considerations.  Statements  on  Auditing 
Standards  No.  25;  AICPA  Professional 
Standards  AU  section  161.02.  The 
required  documentation  concerning  the 
firm's  quality  controls  and  compliance 
with  those  controls  may  also  vary, 
depending  on  the  firm's  size,  structure 
and  nature  of  practice.  Statement  on 
Quality  Control  Standards  No.  1:  AICPA 
Professional  Standards  QC  section 
10.08.  The  objective  of  the  rule, 
thefefore,  is  not  to  have  all  firms 
adhering  to  the  same  quality  control 
system,  but  for  each  firm  to  establish  a 
system  suitable  to  its  practice  and  in 
line  with  these  professional  standards. 


3.  Legal  Basis 

The  Commission  is  proposing  the  ' 

rules  requiring  auditors  of  Commission 
registrants  to  have  received  a  peer 
review  pursuant  to  the  authority  in  I 

sections  6,  7,  8, 10, 19  and  Schedule  A  of 
the  Securities  Act  of  1933. 15  U.S.C.  77f. 
77g,  77h,  77j,  778,  77aa(25)(26);  sections 
12, 13, 14, 15(d)  and  23(a)  of  the 
Securities  Exchange  Act  of  1934, 15  | 

U.S.C.  78/,  78m.  78n.  78o{d),  78w(a); 
sections  5(b),  10(a),  14,  and  20(a)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 15  U.S.C.  79e(b),  79j(a),  79n,  79t(a); 
and  sections  8,  20,  30,  31,  and  38(a)  of 
the  Investment  Company  Act  of  1940, 15 
U.S.C.  80a-«,  80a-20,  80a-29,  80a-30, 
80a-37(a),  and  sections  203,  204  and  211 
of  the  Investment  Advisers  Act  of  1940, 
15  U.S.C.  80b-3,  80b-4,  80b-ll. 

4.  Small  Entities  Subject  to  the  Rule 

The  prt^osed  rule  would  require 
accountants  auditing  SEC  registrants  to 
undergo  a  peer  review  ever  three  years. 
The  accountant  may  elect  to  have  the 
peer  review  either  conducted  under  the 
auspices  of  a  peer  review  organization 
("PRO")  or  directly  overseen  by  the 
Commission.  The  PRO  that  would  come     \ 
closest  to  qualifying  under  the  proposed 
rule  would  be  the  SECPS.  It  has  been 
estimated  that  178  of  the  approximately 
800  auditors  of  those  SEC  registrants 
which  are  public  companies  are 
members  of  the  SECPS  peer  review 
program.*  These  178  firms,  however, 
audit  ovCT  83%  of  all  public  companies. 
It  has  been  estimated  that  the  625  firms 
that  currently  are  not  participating  in 
this  peer  review  program  are  smaller 
firms,  auditing  approximately  1700  i 

registrants.  While  the  Commission  has 
not  defined  "small  accountant"  for 
Regulatory  Flexibility  Act  purposes,  the 
regulations  adopted  by  the  Small 
Business  Administration  provide  that  an 
accounting  firm  (including  its  affiliates)  , 

with  not  more  than  §  4  million  in  annual 
receipts  is  to  be  considered  "a  small 
entity".  13  CFR  121.2.  The  Commission 
does  not  have  data  on  the  revenues  of 
the  625  accounting  firms  which  are  not         , 
currently  participating  in  the  SECPS 
peer  review  program;  however,  it  is 
considered  probable  that  a  substantial 
number  of  such  firms  could  be 
considered  "small"  within  the  Small  > 

Business  Administration's  definition. 
Not  all  of  the  registrants  audited  by 


■  Approximately  125  additional  auditon  of 
Commission  registrants  participate  in  a  peer  review 
program  conducted  by  the  A1CPA'»  Private 
Companies  Practice  Section  ("PCPS")  The  POPS, 
however,  does  not  have  a  public  oversight  body, 
and  does  not  satisfy  other  criteria  for  a  PRO  set 
forth  in  th«  proposed  rules. 
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these  firms,  however,  are  "small 
entities"  as  defined  by  the  Commission 
for  the  purpose  of  the  Regulatory 
Flexibility  Act. 

A  small  issuer  for  purposes  of  the 
Regulatory  Flexibility  Act  is  defined  by 
Rule  157  under  the  Securities  Act,  17 
CFR  230.157.  as  an  issuer  whose  total 
assets  on  the  last  day  of  its  most  recent 
fiscal  year  were  $5  million  or  less  and 
that  is  engaged  or  proposing  to  engage 
in  an  offering  of  securities  which  does 
not  exceed  $5  million.  While  the 
Commission  has  no  data  on  the  number 
of  small  issuers  in  existence,  in  the 
recent  experience  of  the  Commission, 
several  hundred  small  issuers  file 
registration  statements  with  the 
Commission  each  year. 

In  addition,  a  "small  business"  or 
"small  organization"  for  purposes  of  the 
Regulatory  Flexibility  Act  is  defined  by 
Rule  0-10  under  the  Investment 
Company  Act  of  1940, 17  CFR  270.0-10, 
as  an  investment  company  with  net 
assets  of  $50  million  or  less  as  of  the  end 
of  its  most  recent  fiscal  year.  As  of 
March  31, 1986.  about  1300  of  2592  active 
registered  investment  companies  would 
be  small  entities  as  defined  by  Rule  0- 
10. 

The  current  proposals  would  not 
affect  broker/dealers  whose  financial 
statements  are  filed  pursuant  to  Rule 
17a-5  under  the  Exchange  Act.  17  CFR 
240.17a-5.  The  Commission,  however,  is 
soliciting  comments  on  whether  to 
include  such  entities.  Rule  0-10|c)  under 
the  Exchange  Act,  17  CFR  24O.0-10(c). 
indicates  that  a  "small  entity"  or  "small 
organization"  for  the  purposes  of  the 
Regulatory  Flexibility  Act  shall  mean  a 
broker  or  dealer  that  (1)  had  total 
capital  of  less  than  $500,000  on  the  date 
in  the  prior  fiscal  year  as  of  which  its 
audited  financial  statements  were 
prepared  pursuant  to  Rule  17a-5{d).  17 
CFR  240.17a-5(d).  or  if  not  required  to 
file  such  statements,  a  broker  or  dealer 
that  had  total  capital  of  less  than 
$500,000  on  the  last  business  day  of  the 
preceding  fiscal  year,  and  (2)  is  not 
affiliated  with  any  person  that  is  not  a 
small  business  or  small  organization  as 
defined  in  this  section.  As  of  the  fourth 
quarter  for  1985  approximately  7,040 
broker/dealers  were  small  entities  or 
organizations  as  drftned  by  this  rule. 

Finally,  a  "small  business"  or  "small 
organization"  for  purposes  of  the 
Regulatory  Flexibility  Act  is  defined  by 
Rule  0-7  under  the  Investment  Advisers 
Act  of  1940. 17  CFR  275.0-7.  as  an 
investment  adviser  that  manages  assets 
with  an  aggregate  value  of  $50  million  or 
less.  If  the  adviser's  business  is  not 
limited  to  managing  accounts,  the  assets 
of  its  advisory  business  must  also  not 
'•xceed  $50,000  at  the  end  of  its  most 


recent  fiscal  year.  Approximately  300 
investment  advisers,  which  would  be 
affected  by  adoption  by  the  proposed 
rules  because  they  are  required  to  file 
certified  balance  sheets  with  the 
Commission,  would  be  small  entities  as 
defined  by  Rule  0-7. 

5.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposed  rule  would  require 
accounting  firms  to  maintain  quality 
control  systems  and  document  both  that 
system  and  compliance  with  the  system 
in  accordance  with  professional 
standards.  Under  these  standards,  the 
type  of  system  developed  by  a  firm  and 
the  related  documentation  may  vary 
from  firm  to  firm  depending  on  the  firm's 
size,  the  degree  of  operating  autonomy 
allowed  its  personnel  and  its  practice 
office,  the  nature  of  the  firm's  practice, 
the  firm's  organization  and  appropriate 
cost-benefit  considerations.  Statements 
on  Auditing  Standards  No.  25,  AICPA 
Professional  Standards  AU  section 
161.02:  Statement  on  Quality  Control 
Standards  No.  1.  AICPA  Professional 
Standards  QC  sections  10.06  and  10.09. 
The  records  kept  will  therefore  vary 
from  firm  to  firm,  with  smaller  firms 
generally  maintaining  and  documenting 
a  smaller,  simpler  system  than  larger 
firms. 

The  systems  maintained  by  the  firms, 
and  the  firms'  compliance  with  those 
sytems  will  be  examined  by  peer 
reviewers  in  accordance  with  the  peer 
review  standards  set  forth  in  the 
proposed  rule.  Under  these  standards, 
the  documentation  of  a  peer  review 
must  be  adequate  to  indicate  the  work 
performed  and  the  results  of  that  work, 
to  demonstrate  that  the  peer  review 
standards  and  related  policies  and 
procedures  have  been  complied  with, 
and  to  provide  a  basis  for  the  peer 
reviewer's  opinion.  For  those  peer 
reviews  conducted  under  the  auspices  of 
a  PRO,  the  Commission  staff  will  have 
sufficient  access  to  the  peer  review 
workpapers  to  allow  it  to  reach  a 
judgment  as  to  the  efficacy  of  the  PRO's 
peer  review  program.  It  is  anticipated 
that  those  wishing  to  establish  a  PRO 
will  inform  the  Commission  of  the 
procedures  the  PRO  would  use  for 
documenting  peer  reviews,  and  the 
Commission  will  determine  whether  the 
procedures  are  sufficient  to  meet  the 
requirements  and  objectives  of  the 
proposed  rule.  The  procedures 
established  by  PROs  may  vary 
depending  on  the  nature  of  their 
membership  and  other  factors.  The 
workpapers  end  records  maintained  by 
a  PRO  for  each  peer  review  may  also 
vary  depending  on  the  size  and  nature  of 


firm  that  was  the  subject  of  the  peer 
review. 

In  addition,  under  the  proposed  rule  a 
public  file  would  be  maintained  by  the 
PRO.  or  by  the  Commission  for  peer 
reviews  directly  super\'ised  by  the 
Office  of  the  Chief  Accountant,  for  peer 
reviewers'  reports  and  letters,  and 
reviewed  accountants'  responses  to 
those  reports  and  letters. 

The  proposed  rule,  however,  will  not 
impose  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  on  Commission 
registrants,  other  than  having  the 
auditor's  report  signed  by  a  firm  that  has 
had  a  peer  review  complying  with  the 
proposed  rule  within  the  last  three 
years.  Approximately  85%  of  all  public 
companies  (based  on  figures  published 
by  the  Public  Oversight  Board  for  the 
SECPS)  currently  have  auditors  that 
participate  in  a  peer  review  program. 
This  percentage  may  increase  if  the 
AICPA  votes  to  adopt  mandatory  SECPS 
membership  for  firms  with  AICPA 
members  having  one  or  more  SEC 
clients,  as  discussed  in  item  1  above. 
Registrants  will  not,  in  any  event,  have  a 
specific  disclosure  or  recordkeeping 
requirement  under  the  rule. 

6.  Overlapping  or  Conflicting  Federal 
Rules 

As  noted  in  item  1  above,  the  Rural 
Electrification  Administration  ("REA") 
adopted  rules  in  January  1986  that 
require  accountants  certifying  the 
financial  statements  of  borrowers  to 
belong  to  and  participate  in  an  approved 
peer  review  program.  One  of  the 
programs  acceptable  to  the  REA  is  the 
program  conducted  by  the  SECPS.  See  7 
CFR  1789.9(c).  Provided  this  and  similar 
programs  would  also  be  acceptable  to 
the  Commission,  there  would  be  a 
duplication  of  rules.  This  duplication  is 
necessary,  however,  because  of  the 
significantly  greater  number  of 
accountants  auditing  SEC  registrants 
than  auditing  REA  borrowers,  and  the 
fact  that  not  all  auditors  of  SEC 
registrants  are  auditors  of  REA 
borrowers.  In  addition,  although  the 
rules  would  overlap,  it  appears  likely 
that  accountants  subject  to  both  sets  of 
rules  could  satisfy  both  through 
membership  in  a  single  PRO. 
Accordingly,  such  accountant  should  not 
encounter  significant  additional  expense 
in  complying  with  the  Commission's 
proposed  rules.  Moreover,  there  does 
not  appear  to  be  any  conflicts  between 
the  REA's  rules  and  the  Commission's 
proposed  rules. 

The  House  Committee  on  Government 
Operations  has  also  recommended  that 
GAO  revise  its  standards  to  require 
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accountants  auditing  recipients  of 
Federal  assistance  funds  undergo  peer 
reviews.  As  GAO  has  not  yet  proposed 
any  mandatory  peer  review  rules,  the 
Commission  cannot  predict  how  many 
of  the  accounting  firms  auditing 
Commission  registrants  that  do  not 
presently  undergo  peer  review  would  be 
subject  to  the  GAOs  rules  or  whether 
any  such  rules  would  duplicate,  overlap 
or  conflict  with  the  Commission's 
proposed  rules. 

7.  Significant  Alternatives 

In  July  1985  the  Commission  published 
for  comment  a  proposal  to  amend  Item 
9(b)  of  Schedule  14A  to  call  for 
disclosure  by  the  registrant  of  whether 
its  accountant  is  a  member  of  an 
organization  that  has  a  peer  review 
requirement  for  member  firms  and,  if  so, 
whether  the  accountant  has  undergone  a 
peer  review  and  the  date  of  the  most 
recent  peer  review  report.  The  text  of 
the  proposing  release  (Release  No.  33- 
6592  (July  1, 1985).  50  PR  29409)  noted 
that  registrants  should  consider  whether 
Rule  14a-9. 17  CFR  240.14a-9.  would 
require  disclosure  of  the  nature  of  any 
qualifications  of  the  report  and  the 
status  of  the  accountant's  efforts  to 
correct  deficiencies  that  were  the  basis 
for  such  qualifications. 

Based  on  the  comments  received  on 
the  proposal  and  the  Office  of  the  Chief 
Accountant's  ("OCA")  experience 
regarding  peer  reviews,  OCA 
recommended  that  the  Commission 
consider  adoption  of  a  disclosure 
requirement  focusing  solely  on  the 
accountant's  membership  in  a  peer 
review  organization,  rather  than  on  the 
nature  of  the  peer  review  report.  After 
full  consideration  of  OCA's 
recommendation  and  the  comments 
received  on  the  earlier  proposal,  on 
November  4. 1986.  the  Commission 
voted  not  to  adopt  OCA's 
recommendation.  Instead  of  adopting 
such  a  rule,  the  Commission  instructed 
the  staff  to  consider  the  issues  involved 
in  directly  mandating  peer  review. 

The  Commission  could  exempt  small 
accounliints  from  the  proposed 
amendments.  Doing  this,  however,  may 
not  provide  the  additional  degree  of 
needed  investor  protection  peer  review 
would  likely  bring.  Based  on  the  data 
cited  in  the  release  the  Commission 
does  not  believe  that  the  additional 
costs  of  peer  review  to  the  great 
majority  of  small  accountants  should  be 
prohibitively  great;  however,  it  is 
soliciting  comments  on  the  cost  of  peer 
review  to  small  firms  and  the  extent  to 
which  the  peer  review  requirement  may 
be  a  barrier  to  small  firms  wishing  to 
initiate  a  practice  before  the 
Commission.  Also,  it  should  be 


emphasized  that,  as  noted  in  item  2 
abof  e,  the  quality  control  systems  to  be 
adopted  by  firms  and  their 
documentation  of  those  systems  may 
vary  from  firm  to  firm  depending  on  the 
firm's  size  and  other  factors  including 
costrbenefit  considerations. 

Uiider  the  proposed  rules,  PROs  may 
adopt  differing  procedures  based  on  the 
nature  of  their  membership  or  other 
criteria  provided  their  program  satisfies 
the  requirements  and  objectives  of  the 
proposed  rule.  An  organization  whose 
primary  membership  consists  of  small 
firms  auditing  "small  entities"  may 
therefore  have  different  peer  review 
procedures  than  a  PRO  whose 
membership  consists  principally  of  large 
firms.  The  design  and  performance  of 
the  peer  review  procedures  may 
therefore  be  adjusted  by  the  PROs  to 
correlate  to  the  types  of  quality  control 
systems  used  by  its  membership.  Also, 
should  a  small  firm  decide  that  the  cost 
of  membership  and  participation  in  a 
PRO'S  peer  review  program  is  excessive, 
it  iflay  elect  to  have  its  peer  review 
dirtctly  reviewed  by  the  Commission. 
Such  an  election,  however,  would  still 
result  in  the  payment  of  a  fee  to  a  peer 
reviewer  and  a  fee  the  Commission  for 
its  »upervisor>  services.  See  31  U.S.C. 
97(11.  It  is  anticipated,  however,  that  the 
Cotimission's  supervisory  fee  would  be 
les$  than  the  membership  fee  charged  by 
a  PRO. 

Similarly,  the  proposed  rules  do  not 
exempt  "small  entities"  or  provide 
extended  times  for  the  auditors  of  small 
entities  to  qualify  under  the  rule.  It  is 
bebeved  by  the  Commission  that  the 
auditors  of  most  large  entities  already 
belong  to  the  SECPS,  and  are  therefore 
culrenlly  subject  to  a  peer  review 
program.  The  time  periods  and  scope  of 
the  proposed  rule  were  therefore 
selected  based  on  the  needs  and 
abilities  of  small  entities  and  their 
accounting  firms.  There  is  little  reason 
to  further  restrict  the  benefits  of  the 
proposed  rule  by  exempting  small 
entities  from  the  rule  or  its  timing.  It 
should  be  noted,  however,  that  the 
Commission  is  also  requesting 
comments  on  the  possibility  of  requiring 
ditclosure  of  either  membership  in  a 
PRO  or  the  receipt  of  a  peer  review,  as 
an  alternative  to  mandatory  peer 
review.  Disclosure,  instead  of 
mandatory  peer  review,  might  benefit 
those  small  firms  which  do  not  believe 
that,  under  their  particular 
circumstances,  the  benefits  of  peer 
review  exceed  its  cost. 

8.  iSolicitation  of  Comments 

The  Commission  encourages  the 
submission  of  comments  with  respect  to 
aoy  aspect  of  this  initial  regulatory 


flexibility  analysis.  Such  comments  will 
be  considered  in  the  preparation  of  the 
final  regulatory  analysis  if  the  proposed 
rules  are  adopted.  The  Commission  is 
especially  interested  in  any  empirical 
data  on  tifie  costs  and/or  benefits  of  the 
proposed  rules.  In  particular,  estimates 
on  the  costs  and  benefits  of  the  rules  as 
they  apply  to  small  entities  are 
requested.  Comments  on  the  initial 
regulatory  Hexibility  analysis  will  be 
placed  in  the  same  public  file  as  that 
designated  for  comments  on  the 
proposed  rule.  All  comments  on  this 
analysis  should  therefore  refer  to  the 
same  S7  file  number  as  that  designated 
at  the  beginning  of  this  release.  These 
comments  will  be  available  for  public 
inspection  at  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 
[FR  Doc.  87-7960  Filed  4-9-87;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  trie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  200 

[Docket  No.  R-87-1323;  FR-22411 

Mutual  Insurance  Programs  Under  the 
National  Housing  Act;  Direct 
Endorsement  Processing 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action;  Proposed  rule. ] 

summary:  This  rule  proposes  to  revise 
24  CFR  200.163  which  implements  HUD's 
Direct  Endorsement  Program,  to 
establish  a  dual  certification  procedure. 
At  present,  the  mortgagee's  underwriter 
is  required  to  certify  as  part  of  the 
application  process  that  a  prescribed  set 
of  statutory  and  regulatory  requirements 
have  been  met  for  the  purpose  of 
endorsement  for  insurance.  The 
underwriter,  under  the  existing 
regulations,  certifies  that  (1)  the 
property  and  the  mortgagor  meet  HUD's 
eligibility  requirements,  and  (2)  the 
mortgage  has  been  closed  as  required  by 
HUD.  While  the  underwriter  makes 
certifications,  the  mortgagee  is 
ultimately  accountable.  Under  the 
proposed  dual  certification  procedure, 
the  underwriter  will  certify  as  to  the 
findings  of  eligibility  of  the  property  and 
mortgagor.  The  Direct  Endorsement 
Mortgagee  (through  its  authorized 
representative)  will  then  certify  as  to 


I 


Federal  Register  /  Vol.  52.  No.  69  /  Friday.  April  10,  1987  /  Proposed  Rules 


11687 


matters  relating  to  the  actual  closing  of 
the  loan.  The  rule  will  accelerate 
mortgage  processing  and  case 
submissions  to  HUD.  and  will  also  set 
forth  more  explicitly  the  responsibilities 
of  mortgagees  and  their  underwriters 
under  the  Direct  Endorsement  Program. 
DATE:  Comments  are  due  May  11, 1987. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel.  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington,  DC  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  comment 
received  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  E.  Carter,  Director,  Single  Family 
Development  Division.  Office  of  Single 
Family  Housing  Development, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  Telephone  (202) 
755-6720.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 

March  22, 1983.  HUD  published 
regulations  at  48  FR  11928  for  a  new 
program  involving  direct  underwriting  of 
insured  single  family  mortgage  loans  by 
approved  mortgage  lenders.  (See  24  CFR 
200.163-  200  through  164.)  Under  this 
program,  the  lender  has  the 
responsibility  for  underwriting  and 
closing  the  mortgage  loan  and  for 
submission  of  the  loan  to  HUD  for 
insurance  endorsement,  without  need  of 
any  prior  HUD  commitment.  This  Direct 
Endorsement  Program  does  not  replace 
the  existing  mortgage  insurance 
application  procedure,  but  is  available 
in  addition  to  the  existing  procedure. 
The  purpose  of  the  new  program  is  to 
simplify  and  expedite  the  process  by 
which  mortgages  can  secure  mortgage 
insurance  endorsements  from  HUD. 

Experience  under  the  program  has 
demonstrated  that  participating 
mortgagees  have  assumed  their  role  in 
the  processing  of  FHA-insured 
mortgages  responsibly  and  effectively. 
To  maintain  a  high  quality  of 
underwriting,  most  mortgagees  have 
consolidated  their  underwriting 
activities  into  central  locations  covering 
a  number  of  branches,  field  offices,  and 
in  some  cases,  the  mortgagee's 
nationwide  lending  activity. 

At  each  step  in  the  processing,  i.e.. 
appraisal  review,  credit  review, 
submission  for  endorsement,  the 
documents  are  sent  to  the  mortgagee's 
underwriter  and  upon  approval,  are 
returned  to  the  originating  office. 
Concern  has  been  expressed  by  the 


industry  that  the  final  submission  of  the 
closed  mortgage  package  to  the 
underwriter  for  review  and  certification 
creates  unnecessary  delays  in 
submitting  cases  to  HUD. 

While  current  regulations  require 
underwriters  to  certify  as  to  all  phases 
of  loan  processing,  the  underwriter 
certifies  for  and  on  behalf  of  the 
mortgagee.  However,  both  the 
mortgagee  and  underwriter  can  be  held 
accountable  and.  in  the  event  of 
importer  processing,  the  mortgagee  may 
be  sanctioned  in  accordance  with 
§  200.163(h),  and  the  underwriter  in 
accordance  with  24  CFR  Part  24.  The 
dual  certification  procedure  authorized 
in  this  rule  in  no  way  lessens  mortgagee 
responsibility — it  merely  separates 
those  functions  that  relate  to 
underwriting  and  approval  from  those 
associated  with  closing  and  insuring. 
(Also,  it  should  be  noted  that  there  is 
nothing  to  prevent  the  underwriter  from 
being  designated  by  the  mortgagee  to 
sign  both  certificates.  However,  where  a 
loan  correspondent  is  involved,  under  24 
CFR  203.5,  the  loan  correspondent  must 
close  in  its  own  name,  and  may  not 
underwrite  direct  endorsement  loans  for 
submission  to  HUD/FHA.) 

Specifically,  this  rule  would  permit  a 
representative  of  the  mortgage  (who 
does  not  need  to  be  the  underwriter)  to 
certify  as  to  the  following  closing- 
related  items:  (A)  That  the  mortgage 
contains  certain  provisions  required 
under  specific  sections  in  Parts  203,  221 
or  234,  as  applicable;  (B)  that  the 
mortgage  covers  real  estate  held  in  fee 
or  under  a  renewable  99-year  leasehold; 
(C)  that  any  GPM  (graduated  payment 
mortgage),  modified  GPM,  GEM 
(growing  equity  mortgage)  or  ARM 
(adjustable  rate  mortgage)  meets 
relevant  regulatory  requirements;  (D) 
that  the  property  meets  applicable  flood 
plain  requirements:  (E)  that  the  stated 
mortgage  amount  meets  applicable 
regulatory  requirements:  (F)  that  the 
mortgagor  has  made  the  required 
minimum  investment;  (G)  that  a 
mortgage  involving  refinancing  does  not 
exceed  the  specified  maximum  mortgage 
amounts  for  such  mortgages:  and  (H)  for 
a  property  in  an  outlying  area,  that  the 
requirements  of  24  CFR  203.18(d)  are 
met. 

One  certification  by  the  underwriter 
(§  200.163(c)(21)  required  under  the 
current  regulations  is  proposed  to  be 
removed  by  this  rule  as  unnecessary. 
Section  200.163(c)(21)  requires  a 
certification  with  respect  to  the 
mortgage's  negotiated  interest  rate.  The 
certification  is  unnecessary,  since  the 
rate  is  not  subject  to  FHA  approval  and 
the  mortgagor  and  mortgagee  are  free  to 
set  whatever  rate  they  may  agree  upon. 


Also,  the  underwriting  certification 
that  regulatory  requirements  with 
respect  to  any  secondary  liens  are  met 
(current  S  200.163(c)(15),  proposed 
S  200.168(c)(7))  is  expanded  to  also 
cover  junior  liens  held  by  a  non- 
governmental agency  pursuant  to 
§§  203.32  (c)  and  (d)  or  §§  234.55  (c)  and 
(d).  Those  sections  were  revised  at  50 
FR  20903,  May  21. 1985  to  include  such 
non-governmental  junior  liens. 

Findings  and  Other  Information 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410. 

This  proposed  rule  does  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulation  issued  by  the 
President  on  February  17, 1981.  Analysis 
of  the  proposed  rule  indicates  that  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  merely  provides  for  a  more  efficient 
loan  processing  procedure,  which  should 
prove  beneficial  to  both  small  and  large 
entities. 

Certifications  are  exempt  from 
approval  by  the  Office  and  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  through  3502)  provided  that 
they  entail  no  burden  other  than  that 
necessary  to  identify  the  respondent,  the 
date,  the  respondent's  address  and  the 
nature  of  the  instrument.  The 
requirements  described  in 
§  200.163(b)(5)(xi)  and  (c)  of  this  rule  are 
exempt  from  OMB  approval  because  the 
Department  provides  the  language  and 
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the  mortgagee  need  only  certify  to  the 
accuracy  of  the  information  by  its 
signature. 

This  rule  was  listed  as  item  number 
H-29-86  (Sequence  Number  802)  under 
the  Office  of  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  27, 
1986  (51  FR  38426);  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

(The  catalog  of  Federal  Domestic  Assistance 
numbers  are  14.105  through  14.165) 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure,  Mortgage  insurance, 
Homeownership. 

Accordingly.  24  CFR  Part  200  is 
amended  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
Part  200  continues  to  read  as  follows: 

Authority:  Titles  I  and  II,  National  Housing 
Act  (12  U.S.C.  1701-1715Z-18):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  Subpart 
C  is  issued  under  sec  214,  Housing  and 
Community  Development  Act  of  1980,  as 
amended  by  sec.  329,  Housing  and 
Community  Development  Amendments  of 
1981  (42  U.S.C  1436a). 

2.  Section  200.163  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(b)(5)(xi),  and  by  revising  paragraphs  (c) 
and  (d)(6),  to  read  as  follows: 

§  200. 1 63    Direct  endorsement 

***** 

(b)  •  •  * 

(5)  *  *  * 

(xi)  A  mortgagee  closing  certification 
on  a  form  prescribed  by  the  Secretary, 
stating  that  the  authorized 
representative  of  the  mortgagee  (or  loan 
correspondent  sponsored  by  the 
mortgagee)  who  is  making  the 
certification  has  personally  reviewed 
the  mortgage  documents  and  the 
application  for  insurance  endorsement 
and  certifying  that  the  mortgage 
complies  with  the  requirements  of  this 
paragraph  (b).  This  mortgage 
certification  is  in  addition  to  any 
certifications  required  of  the  mortgagee 
or  the  mortgagor  (or  both)  on  HUD  forms 
92800  and  92900.  The  certification  shall 
include  (in  addition  to  any  supplemental 
certification  items  prescribed  and 
published  under  paragraph  (f)  of  this 
section)  each  of  the  below-listed 
certification  items  which  apply  to  the 
mortgage  loan  submitted  for 
endorsement: 

(A)  That  the  mortgage  satisfies  the 
requirements  (as  appropriate)  of  24  CFR 
203.17,  or  the  requirements  of  24  CFR 


2215,  221.25,  221.30.  221.32.  221.35. 
221  j40,  and  221.45  or  234.25; 

(B)  That  the  mortgage  shall  be  on  real 
estate  held  in  fee  simple,  or  on  a 
leasehold  under  a  lease  for  not  less  than 
99  years  which  is  renewable,  or  under  a 
lease  which  otherwise  meets  the 
requirements  of  24  CFR  203.37,  or  203.37 
as  incorporated  by  reference  in  §  222.1, 
or  9  234.65; 

(C)  That  any  graduated  payment 
mortgage  meets  the  requirements 
established  under  24  CFR  203.45  or 
234.75;  any  modified  graduated  payment 
mortgage  meets  the  requirements' 
established  under  24  CFR  203.46  or 
234.76;  any  growing  equity  mortgage 
meets  the  requirements  established 
under  24  CFR  203.47  or  234.77;  and  any 
adJMstable  rate  mortgage  meets  the 
requirements  established  under  24  CFR 
20149  or  234.79; 

(D)  That  the  property  covered  by  the 
mortgage  meets  the  flood  plain 
requirements  set  forth  in  §  203.16a,  or 

§  203.16a  as  incorporated  by  reference  in 
§  221.1,  or  §  234.17; 

(E)  That  the  stated  mortgage  amount 
(7)  satisfies  the  requirements  of  24  CFR 

203.18,  203.18a,  203.18b,  203.29,  or 

§  203.29  as  incorporated  by  reference  in 
§5  221.1,  221.10,  221.11,  221.20,  221.50, 
234.27,  or  234.49,  as  applicable;  and  [2] 
for  a  mortgage  given  to  refinance  a 
mortgage,  the  stated  amount  satisfies 
the  limitations  set  forth  in  paragraph 
(bK5)(xi)(E)(7)  of  this  section,  and  any 
further  limitation  prescribed  by  the 
Secretary; 

(F)  That  the  mortgagor  has  made  the 
mitiimum  investment  required  by  24  CFR 

203.19.  221.50  or  234.28.  and  no  prepaid 
e)q)enses  other  than  those  listed  in  24 
CFR  221.54  and  those  specifically 
approved  by  the  Secretary  were 
included  in  determining  the  mortgagor's 
minimum  investment; 

(G)  That  for  a  mortgage  involving 
refinancing  to  be  insured  under  24  CFR 
2211.21,  the  mortgage,  in  addition  to  the 
limitations  contained  in  §§  221.10,  221.11 
and  221.20,  does  not  exceed  the 
esftimated  cost  of  repair  and 
rehabilitation  and  the  amount  required 
to  refinance  the  existing  indebtedness 
secured  by  the  property; 

(H)  That  for  a  property  located  in  an 
outlying  area,  the  mortgage  meets  the 
requirements  of  24  CFR  203.18(d);  and 

(1)  That  a  mortgage  to  be  insured 
under  section  234(c)  of  the  National 
Housing  Act  meets  the  requirements  of 
24  CFR  234.59. 

(c)  Underwriter  Certification.  The 
underwriter  shall  personally  review  the 
appraisal  report  and  credit  application 
(including  the  analysis  performed  on  the 
worksheets)  and  shall  certify,  for  and  on 
behalf  of  the  mortgagee  on  a  form 


prescribed  by  the  Secretary,  that  the 
proposed  mortgage  complies  with  HUD 
underwriting  requirements.  For  each 
mortgage  reviewed,  this  Underwriter 
Certification  shall  include  an 
indentification  of  the  mortgage  by  type, 
as  identified  under  §  200.163(a)(3);  a 
statement  that  the  underwriter  has 
personally  reviewed  the  relevant  ) 

documents;  and  a  statment  that  the  ' 

mortgage  complies  with  the 
requirements  of  this  paragraph  (c).  The       ; 
Underwriter  Certification  is  in  addition 
to  any  certifications  required  of  the 
mortgagee,  the  mortgagor,  or  both  on 
HUD  forms  92800  and  92900.  The 
Underwriter  Certification  shall  include 
(in  addition  to  any  supplemental 
certification  items  prescribed  and 
published  under  paragraph  (f)  of  this 
secfion)  each  of  the  below-listed 
certification  items  which  apply  to  the 
mortgage  loan  submitted  for  | 

endorsement:  |  ' 

(1)  That  the  mortgaged  property  is         i 
located  in  a  community  where  the  f 
housing  standards  meet  the 
requirements  of  the  Secretary  as 
required  by  24  CFR  203.40; 

(2)  That  there  is  located  on  the  j  , 
mortgaged  property  a  dwelling  unit 
designed  principally  for  residential  use 
for  not  more  than  four  families,  as 
required  by  24  CFR  203.38,  or  by  203.38 
as  incorporated  by  reference  in  §  221.1; 

(3)  That  the  mortga tor's  monthly 
mortgage  payments  will  not  be  in  excess 
of  his  or  her  reasonable  ability  to  pay, 
as  required  under  24  CFR  203.21.  or 

§  203.21  as  incorporated  by  reference  in 
§  221.1,  or  as  required  under  §  234.36;     ( 

(4)  That  the  mortgagor's  income  is  and 
will  be  adequate  to  meet  the  periodic 
payments  required  for  the  mortgage 
submitted  for  insurance,  as  required  by 
24  CFR  203.33,  or  203.33  as  incorporated 
by  reference  in  §  221.1,  or  §  234.56; 

(5)  That  the  mortgagor's  general  credit 
standing  is  satisfactory,  as  required 
under  24  CFR  203.34,  or  203.34  as 
incorporated  by  reference  in  §  221.1,  or 

§  234.57; 

(6)  That  the  buildings  on  the  property 
secured  by  the  mortgage  comply  with 
the  applicable  property  standards  issued 
by  HUD  as  required  by  24  CFR  Part  200, 
Subpart  S,  for  proposed  construction, 
and  the  standards  set  forth  in  HUD 
Handbooks  4905.1,  for  existing  ' 
construction,  and  4940.4,  for 
rehabilitation  construction; 

(7)  In  cases  where  the  mortgaged    ... 
property  is  subject  to  (i)  a  secondary 
mortgage  or  loan  made  or  insured,  or 
other  secondary  lien  held,  by  a  Federal. 
State  or  local  government  agency  or 
instrumentality  or  (ii)  a  second  mortgage 
held  by  a  mortgagee  that  is  not  a 


I 


Federal  Register  /  Vol.  52.  No.  69  /  Friday.  April  10.  1987  /  Proposed  Rul 


es 


11689 


Federal,  State  or  local  governmental 
agency  or  instrumentality  or  (iii)  a  junior 
(second  or  third]  mortgage  securing  the 
repayment  of  funds  advanced  to  reduce 
the  mortgagor's  monthly  payments  on 
the  insured  mortgage  following  the  date 
it  is  insured; 

that  the  applicable  requirements  of  24 
CFR  203.32  (b).  (c)  or  (d).  203.32  (b).  (c) 
or  (d)  as  incorporated  by  reference  in 
§  221.1,  or  §  234.55  are  met; 

(8)  That  the  property  designed  for  a 
two-,  three-  or  four-family  residence  has 
one  of  the  dwelling  units  occupied  by 
the  mortgagor,  as  required  by  24  CFR 
221.12; 

(9)  For  a  condominum  unit,  that  the 
mortgaged  property  is  in  a  project  that 
has  been  approved  by  HUD  under  24 
CFR  234.26; 

(10)  In  the  case  of  proposed  or  new 
construction  to  which  24  CFR  203.12  is 
applicable,  that  the  property  covered  by 
the  application  for  insurance  meets  the 
requirements  of  24  CFR  203.12(c);  and 

(11)  That  the  property  covered  by  the 
mortgage  is  not  located  in  an  area  that  is 
precluded  from  receiving  Federal 
financial  assistance  pursuant  to  the 
Coastal  Barrier  Resources  Act  (Pub.  L. 
97-349). 

(d)  *  *  * 

(6)  That  all  necessary  certifications 
are  made  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 
*        ♦        •        «        • 

Dated:  March  25, 1987. 
James  E.  Schoenberger, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing,  Federal  Housing  Commissioner. 
[PR  Doc.  87-8041  Filed  4-9-87;  8:45  am) 
BILUNO  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
(Notice  No.  628] 

San  Benito  Vitlcultural  Area 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  in  California  to  be 
known  as  "San  Benito."  This  proposal  is 
the  result  of  a  petition  submitted  by 
Almaden  Vineyards,  a  winery  and  grape 
grower  in  the  proposed  area.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 


names  in  wine  labeling  and  advertising 
will  enable  winemakers  to  label  wines 
more  precisely  and  will  help  consumers 
to  better  identify  the  wines  they 
purchase. 

DATES:  Written  comments  must  be 
received  by  May  26. 1987. 
ADDRESSES:  Send  written  comments  to: 
Chief,  FAA,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  P.O.  Box  385.  Washington,  DC 
20044-0385  (Notice  No.  628). 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
the  written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at: 

ATF  Reading  Room,  Office  of  Public 
Affairs  and  Disclosure,  Room  4406.  Ariel 
Rios  Federal  Building.  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC. 

TOR  FURTHER  INFORMATION  CONTACT 

Steve  Simon,  FAA,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20226  (202-566- 
7626). 

SUPPLEMENTARY  INFORMATION: 
Background 

ATF  regulations  in  27  CFR  Part  4 
provide  for  the  establishment  of  definite 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements. 

Part  9  of  27  CFR  provides  for  the 
listing  of  approved  American  viticultural 
areas,  the  names  of  which  may  be  used 
as  appellations  of  origin. 

Section  4.25a(e)(l),  Title  27  CFR, 
defines  an  American  viticultural  tfrea  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Section  4.25a{e)(2)  outlines  the 
procedures  for  proposing  an  American 
vitcultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include — 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 


on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  Jioundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from 
Almaden  Vineyards,  proposing  an  ares* 
in  San  Benito  County,  California,  as  a 
viticultural  area  to  be  known  as  "San 
Benito."  The  proposed  area  contains 
about  45,000  acres  of  land,  of  which 
approximately  2,500  are  currently 
planted  to  grapes.  The  area  is  located 
along  and  near  the  San  Benito  River, 
approximately  two  miles  south  of 
HoUister,  California.  The  petitioner 
states  that  at  least  three  major  wineries 
are  operating  within  the  area,  and  that 
approximately  23  different  varieties  of 
wine  grapes  are  grown  there.  The 
proposed  area  is  located  inside  the 
approved  "Central  Coast"  viticultural 
area  and  contains  within  it  the  approved 
"Paicines."  "Cienega  Valley,"  and  "Lime 
Kiln  Valley"  areas.  (See  the  discussion 
of  overlapping  viticultural  areas  below, 
under  "BOUNDARIES  OF  THE  AREA.") 

Name  of  the  Area 

The  association  of  the  name  "San 
Benito"  with  the  proposed  viticultural 
area  goes  back  far  into  history.  The  San 
Benito  River  flows  through  the  area,  and 
one  of  the  principal  streets  of  nearby 
Hollister  was  already  called  "San  Benito 
Street"  in  1874,  when  the  surrounding 
territory,  including  the  proposed 
viticultural  area,  was  organized  as  "San 
Benito  County."  (See  Crimes  and  Career 
of  TiburcJo  Vasquez.  San  Benito  County 
Historical  Society,  pp.  Nine  and 
Seventeen.)  The  town  of  San  Benito  is 
about  15  miles  southeast  of  the  proposed 
area,  and  San  Benito  Mountain  is  about 
30  miles  farther  southeast,  near  the 
source  of  the  San  Benito  River  and  the 
eastern  boundary  of  San  Benito  County. 

The  history  of  viticulture  in  the 
proposed  area  was  described  by  Johp  P. 
Ohrwall  in  a  talk  given  to  the  San  Benito 
County  Historical  Society  on  July  29, 
1965.  A  copy  of  the  talk  was  submitted 
to  ATF  by  the  petitioner.  In  that  talk, 
Mr.  Ohrwall  related  that  the  first 
vineyard  in  San  Benito  County  was 
planted  near  the  proposed  viticultural 
area  by  Theophile  Vache  in  the  early 
1850's.  Other  vineyards  were  planted 
too,  and  the  area  where  vineyards  were 
sited  became  known  locally  as  the 
"Vineyard  District."  Before  the  end  of 
the  nineteenth  century,  the  vineyard 
planted  by  Vache  had  been  named  "San 
Benito  Vineyard,"  and,  under  that  name, 
wines  made  in  the  area  "were  said  to 
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huve  won  prizes  at  various  expositions 
and  fairs,  including  some  held  in  France 
and  Italy"  (quote  from  Ohrwail). 
Gradually,  additional  vineyards  and 
wineries  were  established  in  the 
proposed  viticultural  area.  In  the  1950's. 
Almaden  Vineyards  arrived  and  began 
greatly  expanding  the  area's  grape 
acreage.  Today,  Almaden  is  the 
dominant  grape  grower  in  the  area. 

Unfortunately,  the  original  vineyard 
planted  by  Theophile  Vache  is  no  longer 
in  production,  because  the  soil  in  that 
vicinity  has  become  permeated  with 
boron  salts.  [See  the  discussion  of  boron 
below,  under  "GEOGRAPHY  OF  THE 
AREA.")  Thus,  the  original  "San  Benito 
Vineyard"  is  excluded  from  the 
proposed  viticultural  area  for  a 
geographical  reason,  but  the  name  that 
this  vineyard  gave  to  the  viticultural 
area  remains. 

Although  there  are  some  scattered 
grape  plantings  elsewhere  in  San  Benito 
County,  by  far  the  preponderance  of 
viticulture  in  that  county  is  practiced  in 
the  geographical  area  proposed  by  the 
petitioner.  According  to  the  petitioner. 
95  percent  of  the  vinifera  grapes  from 
San  Benito  County  are  grown  in  the 
proposed  area.  The  other  5  percent  are 
grown  in  other  areas  with  different 
climates,  according  to  the  petitioner, 
who  declares,  "We  are  not  aware  of  any 
other  area  within  San  Benito  County 
that  could  be  known  as  "San  Benito'  or 
that  would  have  comparable  climatic 
and  growing  conditions."  ATF  agrees 
with  these  assertions,  since  it  appears 
likely  that  much  of  the  other  5  percent  of 
the  vinifera  in  San  Benito  County  is 
planted  in  the  already-established 
"Pacheco  Pass'  viticultural  area  (located 
north  of  Hollister,  straddling  the  border 
of  San  Benito  and  Santa  Clara 
Counties). 

Further  evidence  was  offered  by  the 
petitioner,  concerning  its  use  of  the 
name  "San  Benito"  on  wine  labels. 
Since  1959.  labels  have  appeared  on 
wines  of  the  petitioner,  made  from 
grapes  from  the  proposed  area, 
indicating  "San  Benito"  or  "San  Benito 
County  '  as  the  appellation  of  origin. 

Geography  of  the  Area 

The  petitioner  presented  evidence  that 
the  proposed  viticultural  area  is 
distinguished  geographically  from  the 
surrounding  areas,  as  follows: 

(a)  To  the  north,  the  area  is 
distinguished  from  the  Hollister  Valley 
by  a  relative  absence  of  fog.  There  are 
presently  few  or  no  grapes  grown  in  the 
Hollister  Valley,  but  if  there  were, 
according  to  the  petitioner,  they  would 
be  of  different  character  from  grapes 
grown  in  the  proposed  area.  According 
to  the  petitioner,  "Even  an  extra  hour  of 


fog  daily,  which  is  the  situation  around 
Holister.  can  create  a  different 
characteristic  in  the  wine.  The  grapes 
would  be  slower  ripening  and  would 
result  in  higher  acid." 

(b)  Additionally,  the  proposed  area  is 
distinguished  from  certain  areas  to  its 
nortfi  and  northeast  which  are 
burdened,  to  quote  the  petitioner,  with 
"a  Wgh  amount  of  boron  in  the  water 
which  deforms  and  destroys  the  leaves; 
the  vines  cannot  grow  properly  and  the 
grapes  cannot  ripen."  "This  area  of  boron 
contamination  includes  the  site  of  the 
original  "San  Benito  Vineyard" 
discussed  above. 

Boron  contamination  is  a  natural 
feature  of  the  subsoil  north  of  the 
proposed  viticultural  area.  Groundwater 
percolating  through  this  subsoil 
dissolves  some  of  the  boron  salts.  If 
such  groundwater  is  later  drawn  up 
through  wells  and  used  for  irrigation, 
boron  contamination  begins  to  build  up 
in  the  topsoil.  This  apparently  is  what 
happened  over  a  period  of  years  in  the 
orijnal  "San  Benito  Vineyard"  land. 
Although  famous  for  grapes  for  50-75 
years,  that  land  today  is  unsuitable  for 
viticulture. 

B^  contrast,  vineyards  inside  the 
proposed  area  are  irrigated  by  water 
from  "deep  wells  with  an  extremely  low 
lev«l  of  boron.  There  is  no  toxicity  and 
this  condition  is  monitored  on  a  yearly 
basis,"  the  petitioner  states. 

(c)  The  eastern,  southern,  and  western 
boundaries  of  the  proposed  area 
correspond  closely  to  a  climatic  change 
as  indicated  in  Western  Garden  Book, 
published  by  Suiiset  Books.  According 
to  this  book,  the  area  inside  the 
prc^osed  viticultural  area  is  an  "inland 
area  with  some  ocean  influence"  which 
moderates  the  climate.  By  contrast,  the 
surrounding  areas  to  the  east,  south,  and 
we$t  are  designated  as  areas  with  more 
"sharply  defined  seasons,"  due  to  their 
more  mountainous  elevations. 

(d)  Distinctions  to  the  east  and  west, 
and  to  a  lesser  extent  to  the  south  as 
well,  exist  on  the  basis  of  topography. 
Those  neighboring  areas  are,  for  the 
most  part,  too  steeply  sloped  to  be 
suitable  for  viticulture.  This  topographic 
distinction  is  apparent  from  examination 
of  the  applicable  U.S.G.S.  maps. 

(e)  Finally,  the  mountain  areas  to  the 
east  and  west  of  the  proposed  area 
would  generally  be  too  cold  for 
viticulture,  according  to  a  statement 
made  to  ATF  by  the  University  of 
California  Farm  Advisor  for  San  Benito 
County.  I 

Boundaries  of  the  Area 

The  boundaries  of  the  proposed 
viticultural  area  may  be  found  on  six 
U.S.G.S.  maps  of  the  7.5  minute  series, 


titled  Hollister  Quadrangle,  Tres  Pinos 
Quadrangle,  Quien  Sabe  Valley 
Quadrangle,  Mt.  Harlen  Quadrangle. 
Paicines  Quadrangle,  and  Cherry  Peak 
Quadrangle.  The  boundaries  would  be 
as  described  in  the  proposed  §  9.110. 
These  boundaries  are  slightly  altered 
from  the  boundaries  proposed  in  the 
petition,  so  that  the  San  Benito 
viticultural  area,  as  proposed  in  this 
document,  would  completely  encompass 
the  following  approved  viticultural 
areas:  "Lime  Kiln  Valley"  (§9.27). 
"Cienega  Valley"  (§  9.38).  and 
"Paicines"  (§  9.39).  Moreover,  the 
proposed  "San  Benito"  vitcultural  area 
would  lie  entirely  within  the  approved 
"Central  Coast"  area  (§9.75). 

In  establishing  a  viticultural  area 
based  on  geographical  features  which 
affect  viticultural  features.  ATF 
recognizes  that  the  distinctions  between 
a  smaller  area  and  its  surroundings  are 
more  refined  that  the  differences 
between  a  larger  area  and  its 
surroundings.  It  is  possible  for  a 
viticultural  area  to  contain  smaller 
approved  viticultural  areas,  if  each  area 
fulfills  the  requirements  for 
establishment  of  a  viticultural  area. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibihty  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 
Further,  the  proposal  will  not  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  of  Feb.  17, 1981,  the  Bureau  has 
determined  that  this  proposal  is  not  a 
major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  enconomy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
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Federal,  State,  or  local  government 
agencies,  or  geographical  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  9&-'511,  44 
U.S.C  Chapter  35,  and  its  implementing 
regulations.  5  CFR  Part  1320.  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation — Written  Coaunents 

ATF  requests  comments  concerning 
this  proposed  viticuitural  area  from  all 
interested  persons.  Furthermore,  while 
this  document  proposes  possible 
boundaries  for  the  "San  Benito" 
viticuitural  area,  comments  concerning 
other  possible  boundaries  for  this 
viticuitural  area  will  be  given 
consideration. 

Comments  received  before  the  closing 
date  will  be  carefully  considered. 
Comments  received  after  the  closing 
date  end  too  late  for  consideration  will 
be  treated  as  suggestions  for  future  ATF 
action. 

ATF  will  not  recognize  any  material 
or  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  that  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Any  person  who  desires  an 
opportunity  to  conunent  orally  at  a 
public  hearing  on  these  proposed 
regulations  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  45-day  comment  period.  The  request 
should  include  reasons  why  the 
commenter  feels  that  a  public  hearing  is 
necessary.  The  Director,  however, 
reserves  the  right  to  determine,  in  light 
of  all  the  circumstances,  whether  a 
public  hearing  will  be  held. 

List  of  Subjects  io  27  CFR  Part  9 

Administrative  practice  and 
procedures.  Consumer  protection. 
Viticuitural  areas.  Wine. 

Drafting  Information 

The  principal  author  of  this  document 
is  Steve  Simon.  FAA,  Wine  and  Been 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 


Issuance 

Accordingly,  the  Director  proposes  the 
amendment  of  27  CFR  Part  9  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  A.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 
Authority:  27  U.S.C.  205. 

^    Par.  B.  The  table  of  sections  in  27  CFR 
Part  9,  Subpart  C.  is  revised  to  add  the 
title  of  §  9.110.  to  read  as  follows: 


5ut>part  C— Approved  American  VittouKural 
Areas 


aiio 


San  Benito. 


Par.  C.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  §  9.110.  which  reads 
as  follows: 

§9.110    Swi  Benito. 

(a)  Name.  The  name  of  the  viticuitural 
area  described  in  this  section  is  "San 
Benito." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
San  Benito  viticuitural  area  are  six 
U.S.G.S.  maps.  They  are  titled: 

(1)  Hollister  Quadrangle,  7.5.  minute 
series,  1955  (photorevised  1971). 

(2)  Tres  Pinos  Quadrangle.  7.5.  minute 
series,  1955  (photorevised  1971). 

(3)  Quien  Sabe  Valley  Quadrangle. 
7.5.  minute  series,  1968. 

(4)  Mt.  Harlan  Quadrangle.  7.5.  minute 
series,  1968. 

(5)  Paicines  Quadrangle,  7.5.  minute 
series,  1968. 

(6)  Cherry  Peak  Quadrangle,  7.5. 
minute  series.  1968. 

(c)  Boundary— [1)  General.  The  San 
Benito  viticuitural  area  is  located  in  San 
Benito  County.  California.  The  starting 
point  of  the  following  boundary 
description  is  the  point  where  the 
eastern  border  of  Section  17  of 
Township  15  South.  Range  7  East, 
crosses  the  latitude  36*37'30'  (on  the 
Cherry  Peak  map). 

(2)  Boundary  Description— [i]  From 
the  starting  point  westward  along 
latitutde  36"37'30"  to  the  Range  Line 
R.8E./R.7E.  (on  the  Paicines  map). 

(ii)  Then  northward  along  that  range 
line  to  the  southern  border  of  Section  1, 
Township  15  South,  Range  6  East. 

(iii)  Then  westward  along  that 
southern  border  to  the  western  border  of 
the  same  section. 

(iv)  Then  northward  along  that 
western  border  to  the  800-foot  contour 
line. 


(v)  Then  northwestward  along  that 
contour  line  to  the  Township  Line 
T.14S./T.15S. 

(vi)  Then  westward  along  that 
township  line  to  the  southern  border  of 
Section  34,  Township  15  South,  Range  6 
East. 

(vii)  Then  continuing  westward  along 
that  southern  border  to  the  1200- foot 
contour  line. 

(viii)  Then  generally  northwestward 
along  that  contour  line  until  it  crosses 
for  the  second  time  the  southern  border 
of  Section  28,  Township  14  South,  Range 
6  East. 

(ix)  Then  westward  along  that 
southern  border  to  the  1400-foot  contour 
line. 

(x)  Then  following  the  1400-foot 
contour  line  through  the  following 
sections:  Sections  28.  29.  and  30, 
Township  14  South,  Range  6  East; 
Section  25.  Township  14  South,  Range  5 
East;  Sections  30, 19,  20.  and  returning  to 
19,  Township  14  South,  Range  6  East;  to 
the  point  where  the  1400-foot  contour 
line  intersects  the  section  line  between 
Sections  19  and  18.  Township  14  South. 
Range  6  East. 

(xi)  From  there  in  a  straight  line  due 
northward  to  the  1200-foot  contour  line 
in  Section  18,  Township  14  South,  Range 
6  East. 

(xii)  Then  following  the  1200-foot 
contour  line  generally  northwestward  to 
the  northern  border  of  Section  10, 
Township  14  South,  Range  5  East  (on  the 
Mt.  Harlan  map). 

(xiii)  Then  following  that  northern 
border  northwestward  to  the  1600-foot 
contour  line. 

(xiv)  Then  following  the  leoo-foot 
contour  line  generally  northward  to  an 
unimproved  road. 

(xv)  Then  looping  southward  along 
the  unimproved  road  and  continuing 
eastward  past  the  designated  "Spring" 
and  then  northward  parallel  with 
Bonanza  Gulch  to  the  Vineyard  School 
on  Cienega  Road  (on  the  Hollister  map). 

(xvi)  From  there  in  a  straight  line 
northeastward,  crossing  Bird  Creek  and 
the  San  Benito  River,  to  the 
northwestern  comer  of  Section  19, 
Township  13  South,  Range  6  East  (on  the 
Tres  PinoB  map). 

(xvii)  From  there  following  the 
northern  border  of  Sections  19  and  20, 
Township  13  South.  Range  6  East,  to  the 
northeastern  comer  of  Section  20. 

(xviii)  From  there  in  a  straight  line  due 
eastward  to  the  Range  line  R.6E./R.7E. 

(xix)  Then  southward  along  that 
Range  line  to  the  Township  line  T.13S./ 
T.14S. 

(xx)  Then  eastward  along  that 
Township  line  to  the  eastern  border  of 
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Section  6,  Township  14  South.  Range  7 
East  (on  the  Quien  Babe  Valley  map). 

(xxi)  Then  southward  along  the 
eastern  border  of  Sections  6.  7.  and  18. 
Township  14  South.  Range  7  East,  to  the 
northern  border  of  Section  20.  Township 
14  South.  Range  7  East  (on  the  Cherry 
Peak  map). 

(xxii)  Then  eastward  along  that 
northern  border  to  the  eastern  border  of 
Section  20. 

(xxiii)  Then  southward  along  the 
eastern  border  of  Sections  20.  29.  and  32. 
Township  14  South.  Range  7  East,  and 
continuing  southward  along  the  eastern 
border  of  Sections  5.  8.  and  17. 
Township  15  South.  Range  7  East,  to  the 
starting  point. 

Approved:  April  2.  1987. 
Stephen  E.  Higgins. 
Director. 

|FR  Doc.  87-8001  Filed  4-9-87:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Public  Comment  Procedures  and 
Opportunity  for  Public  Hearing  on 
Proposed  Modifications  to  the  Ohio 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  requesting  a  public  hearing  on 
the  substantive  adequacy  of  program 
amendments  submitted  by  Ohio  as 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Actofl977(SMCRA). 

The  amendment  consist  of  proposed 
changes  to  Ohio's  Reclamation  Board  of 
Review  (RPR)  procedural  rules.  One  of 
the  proposed  amendments  was 
submitted  in  response  to  a  required 
amendment  imposed  on  the  State  with 
the  approval  of  the  RBR  rules  published 
in  the  Federal  Register  on  May  6. 1986 
(51  PR  16677). 

This  notice  s°ts  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 


proposed  amendments,  and  the 
procedures  that  will  be  followed  for  the 
public  hearing. 

DATES:  Written  comments  from  the 
public  not  received  by  4:30  p.m..  May  11. 
1987  will  not  necessarily  be  considered 
in  the  decision  on  whetlier  the  proposed 
an^endment  should  be  approved  and 
incorporated  into  the  Ohio  regulatory 
program.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
sckeduled  for  April  30. 1987.  Any  person 
intierested  in  speaking  at  the  hearing 
should  contact  Ms.  Nina  Rose  Hatfield 
at  Ihe  address  or  telephone  number 
listed  below  by  April  27. 1987.  If  no 
person  has  contacted  Ms.  Hatfield  by 
thjt  date  to  express  an  interest  in  the 
heiaring.  the  hearing  will  not  be  held.  If 
only  one  person  requests  an  opportunity 
to  speak  at  the  public  hearing,  a  public 
meeting,  rather  than  a  hearing,  may  be 
h^d  and  the  results  of  the  meeting 
included  in  the  Administrative  Record. 

addresses:  The  public  hearing,  if 
requested,  is  scheduled  for  1:00  p.m..  in 
Room  202,  Columbus  Field  Office,  2242 
South  Hamilton  Road,  Columbus.  Ohio 

43227. 

Written  comments  and  requests  for  an 
opportunity  to  speak  at  the  hearing 
should  be  directed  to  Ms.  Nina  Rose 
Hatfield.  Field  Office  Director. 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  202,  2242  South  Hamilton  Road, 
Columbus,  Ohio  43227;  Telephone:  (614) 
886-0578. 

Copies  of  the  Ohio  program,  the 
proposed  modifications  to  the  program, 
a  listing  of  any  scheduled  public 
meetings,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
OSMRE  Field  Office  listed  above  and  at 
the  OSMRE  Headquarters  Office  and 
the  Office  of  State  regulatory  authority 
ligted  below,  during  normal  business 
hours  Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  amendment  by  contacting  the 
OSMRE  Columbus  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcment,  Room  5131, 1100  "L" 
Street,  NW.,  Washington,  DC  20240 

Ohio  Division  of  Reclamation,  Building 
B,  Fountain  Square,  Columbus,  Ohio 
43224 

fK>R  FURTHER  INFORMATION  CONTACT. 

Ms  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Room  202.  2242  South  Hamilton  Road. 
Columbus.  Ohio  43227;  Telephone:  (614) 
(«ft-0578. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

The  Ohio  program  was  approved 
effective  August  16. 1982.  by  notice 
published  in  the  August  10. 1982  Federal 
Register  (47  FR  34688).  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10. 
1982  Federal  Register.  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  935.11  and  935.15.     ^ 

II.  Submission  of  Revisions 

By  letter  dated  January  28. 1987,  the 
Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation  submitted 
proposed  amendments  to  the 
Reclamation  Board  of  Review  (RBR) 
rules  at  OAC  sections  1513-3-02. 1513- 
3-03, 1513-3-04, 1513-3-08. 1513-3-19. 
and  1513-3-21.  The  proposed  changes 
include  amending  O.A.C.  1513-3- 
02(D)(5)  and  (6),  1513-3-04(d)(6)  and 
1513-3-19(F)(l),  (2),  (3).  and  (4)  to  reflect 
changes  in  the  statutory  language  of        • 
O.R.C.  1513.02(F)(3).  The  amendments 
change  "an  escrow  account"  to  "a 
penalty  fund".  O.A.C.  1513-3-03(F)  is 
amended  to  include  language  prohibiting 
ex  parte  Communications  between  the 
Board  and  parties,  or  representatives  of 
parties,  regarding  substantive  issues  of  a 
pending  case.  O.A.C.  1513-3-08(G)  is 
amended  to  include  language  prohibiting 
the  Board  from  granting  temporary  relief 
in  cases  where  such  relief  would  result 
in  the  issuance  of  a  coal  mining  and 
reclamation  permit.  The  amendments 
proposed  in  O.A.C.  1513-3-21(E)(3).  (4) 
and  (5)  were  required  by  OSMRE  so  that 
the  Ohio  rule  would  be  no  less  effective 
than  the  Federal  counterpart 
regulations.  The  amendment  sets  forth 
the  standards  which  the  Board  will 
apply  in  determining  whether  an  award 
of  costs  and  attorneys'  fees  is 
appropriate  in  a  case  before  the  Board. 
The  full  text  of  the  proposed  program 
amendments  submitted  by  Ohio  is 
available  for  public  inspection  at  the 
addresses  listed  above.  Upon  request  to 
OSMRE's  Field  Office  Director,  each 
person  may  receive,  free  of  charge,  one 
single  copy  of  the  proposed  amendment. 
The  Director  now  seeks  public  comment 
on  whether  the  proposed  amendments 
are  no  less  effective  than  the  Federal 
regulations.  If  approved,  the 
amendments  will  become  part  of  the 
Ohio  program. 


III.  Procedural  Matters 
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1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.J.  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  April  3. 1987. 
James  W.  Workman, 

Deputy  Director.  Operations  and  Technical 
Services.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
|FR  Doc.  87-6067  Filed  4-9-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CG02  87-01] 

Special  Local  Regulations;  Annual 
Marine  Events  Within  the  Second 
Coast  Guard  District 

aqency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  will 
establish  permanent  special  local 
regulations  for  marine  events  within  the 


Second  Coast  Guard  District  which 
recur  on  an  annual  basis  and  which 
have  been  determined  by  the  District 
Commander  to  require  the  issuance  of 
special  local  regulations.  This  action  is 
taken  to  insure  the  safety  of  life  during 
each  event,  while  avoiding  the  necessity 
of  publishing  a  separate  temporary 
regulation  each  year  for  each  event. 
DATE:  Comments  must  be  received  on  or 
before  May  11, 1987. 

ADDRESSES:  Comments  should  be 
mailed  to;  Commander,  (bt),  Second 
Coast  Guard  District,  1430-Olive  Street, 
St.  Louis,  MO  63103.  The  comments  will 
be  available  for  inspection  and  copying 
at  Offices  of  Commander  (bt).  Second 

V Coast  Guard  District  Office,  1430  Olive 
Street,  St.  Louis,  MO  63103-2398.  Normal 
office  hours  are  between  8:00  a.m.  and 
4:00  p.m.  Monday  through  Friday,  except 
holidays.  Comments  may  also  be 
hand  delivered. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  B.J.  Willis,  Chief,  Boating 
Technical  Branch,  Second  Coast  Guard 
District,  1430  Olive  St.,  St.  Louis,  MO 
63103-2398  (314)  425-5971. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD2  87-01)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  B.J.  Willis.  Second  Coast  Guard 
District  Boating  Technical  Branch  and 
LT  R.  E.  Kilroy,  USCG,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulations 

Each  year  various  public  and  private 
organizations  sponsor  marine  events  on 
navigable  waters  within  the  Second 
Coast  Guard  District.  These  events 
include  slow  moving  boat  parades,  raft 
races,  high  speed  hydroplane  races, 


steamboat  races,  fireworks  displays, 
and  other  wafer  related  events.  The 
nature  of  many  of  these  events  is  such 
that  special  local  regulations  are 
deemed  necessary  in  order  to  insure  the 
safely  of  life  during  the  events.  Most  of 
the  events  which  have  been  determined 
to  require  the  promulgation  of  such 
regulations  are  annual  events,  held  in 
approximately  the  same  location  and 
during  the  same  general  period  of  time 
each  year.  Because  of  the  recurring 
annual  nature  of  these  events,  the 
Commander  of  the  Second  Coast  Guard 
District  has  decided  to  promulgate  a 
permanent  amendment  to  ParHOO  of 
Title  33  of  the  Code  of  Federal 
Regulations.  This  will  preclude  the 
necessity  of  separate  publication  of  a 
special  local  regulation  for  each  event 
on  an  annual  basis.  In  the  future,  public 
notice  of  the  particulars  of  these 
recurring  events  will  be  provided  in 
local  notices  to  mariners  and  specially 
issued  regatta  notices.  It  should  be 
noted  that  Table  1  in  the  regulation  is 
not  a  complete  list  of  all  annual  marine 
events  which  occur  in  the  Second  Coast 
Guard  District,  but  only  those  which 
have  been  determined  by  the  District 
Commander  to  require  the  issuance  of 
special  local  regulations  in  order  to 
insure  the  safety  of  life. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  areas 
will  be  in  effect  for  a  short  period  of 
time.  Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows; 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 
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Authority:  33  U.S.C.  1233.  49  CFR  1.46  (b) 
and  33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
§  100.201,  to  read  as  follows; 

§  100.201    Annual  marine  events  within  ttie 
Second  Coast  Guard  District 

Permanent  special  local  regulations 
are  hereby  established  for  the  marine 
events  listed  in  Table  1.  These 
regulations  will  be  effective  annually, 
for  the  duration  of  each  event,  on  or 
about  the  dates  indicated  in  Table  1. 
Annual  notice  of  the  exact  dates  and 
times  of  the  effective  period  of  the 
regulations  with  respect  to  each  event, 
the  geographical  description  of  each 
regulated  area,  and  details  concerning 
the  nature  of  the  event  and  the  number 
of  participants  and  type(s)  of  vessels 
involved  will  be  published  in  local 
notices  to  mariners.  To  be  placed  on  the 
mailing  list  for  such  notices,  contact: 
Commander  (oan).  Second  Coast  Guard 
District,  1430  Olive  St..  St.  Louis,  MO 
63103-2398. 

(a)  The  Coast  Guard  will  maintain  a 
patrol  consisting  of  regular  and  auxiliary 
Coast  Guard  vessels  in  the  regatta  area. 
This  patrol  will  be  under  the  direction  of 
a  designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander."  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum,  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(b)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signaled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(c)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(d)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regatta  area  to  vessels  having  particular 
operating  characteristics. 

(e)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 


operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

Table  One 

Kentucky  Derby  Festival  Steamboat 
Race 

Sponsor:  Kentucky  Derby  Festival  Inc. 
Date:  Late  April 

Location:  Ohio  River,  mile  604.  near 
Louisville.  KY 

Men\phis  in  May  Canoe  &  Kayak  Race 

Sponsor:  Outdoors.  Inc. 
Datec  Early  May 

Location:  Lower  Mississippi  River,  mile 
738.5,  near  Memphis,  TN 

Great  Tennessee  River  Raft  Race 

Sponsor:  Tennessee  Jaycee  Foundation 
Date:  Early  June 

Location:  Tennessee  River,  mile  470.5, 
near  Chattanooga,  TN 

Steamboat  Days 

Sponsor:  Peoria  Convention  &  Visitors 

Bureau 
Date:  Middle  June 
Location:  Illinois  River,  mile  162.3,  near 

Peoria,  IL 

Riverbend  Festival  Formula  I  Outboard 
Races 

Sponsor:  Friends  of  the  Festival,  Inc. 
Date:  Middle  June 

Location:  Tennessee  River,  mile  463.5, 
near  Chattanooga,  TN 

Outboard  Power  Boat  Races  B- 

Fireworks 

Sponsor:  Tri-State  Fair  and  Regatta 
Date:  Late  June 

Location:  Ohio  River,  mile  327.0,  near 
Ironton,  OH 

New  Martinsville  Regatta 

Sponsor:  New  Martinsville  Regatta  Inc. 
Dale:  Early  July 

Location:  Ohio  River,  mile  129.5,  near 
New  Martinsville,  WV 

Riverfest 

Sponsor:  Riverfest  Inc. 
Date:  Early  July 

Location:  Upper  Mississippi  River,  mile 
997.0,  near  Lacrosse,  WI 

Budweiser  Indiana  Governors  Cup 

Sponsor:  Madison  Regatta,  Inc. 
Date:  Early  July 

Location:  Ohio  River,  mile  557.0,  near 
Madison,  IN 

Clinton  Riverboat  Days 

Sponsor:  Riverboat  Days  Ina 
Date:  Early  July 

Location:  Upper  Mississippi  River,  mile 
(19.0,  near  Clinton,  lA 


V.P.  Fair 

Sponsor:  V.P.  Fair  Foundation 
Date:  Early  July 

Location:  Upper  Mississippi  River,  mile' 
179.2,  near  St.  Louis,  MO 

Freedom  Festival/Thunder  on  the  Ohio 

Sponsor:  Thunder  on  the  Ohio 
Date:  Middle  July 

Location:  Ohio  River,  mile  792.0,  near 
Evansville,  IN 

Steubenville  River  Regatta 

Sponsor  Ft.  Pitt  Dis.  &  River  Regatta 

Committee 
Date:  Middle  July 
Location:  Ohio  River,  mile  66.0.  near 

Steubenville,  OH 

Ramblin  Raft  Race 

Sponsor:  American  Rafting  Assn. 
Date:  Middle  July 

Location:  Upper  Mississippi  River,  mile 
856.0,  near  Minneapolis,  MN 

Port  of  Sioux  City  River-Cade 

Sponsor;  Port  of  Sioux  City  River-Cade 

Assn. 
Date:  Middle  July 
Location:  Missouri  River,  mile  731.0, 

near  Sioux  City,  lA 

Huntington-Miller  Classic  Powerboat 

Sponson  Tri-State  Fair  and  Regatta 
Date:  Late  July 

Location:  Ohio  River,  mile  307.5,  near 
Huntington,  WV 

Oakmont  Yacht  Club  Regatta 

Sponson  Oakmont  Yacht  Club 
Date:  Late  July 

Location:  Allegheny  River,  mile  12.0, 
near  Oakmont,  PA 

Minneapolis  Aquatennial  Flotilla  & 
Frolic 

Sponsor:  Minneapolis  Aquatennial 

Assn. 
Date:  Late  July 
Location:  Upper  Mississippi  River,  mile 

813.0,  near  Hastings,  MN 

Minneapolis  Aquatennial  Formula  I 
Grand  Prix 

Sponsor:  Minneapolis  Aquatennial 

Assn, 
Date:  Late  July 
Location:  Upper  Mississippi  River,  mile 

854.8,  near  Minneapolis,  MN 

Pittsburgh  Three  Rivers  Regatta 

Sponsor:  Pittsburgh  Three  Rivers 

Regatta 
Date:  Late  July 
Location:  Ohio,  Allegheny  & 

Monongahela  Rivers,  miles  00.0,  near 

Pittsburgh,  PA 
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Ohio  River  Festival  Regatta 

Sponsor  Ohio  River  Festival  Inc. 
Date:  Early  August 
Location:  Ohio  River,  mile  220.0.  near 
Ravenswood,  WV 

Annual  Fernbank  Regatta 

Sponsor:  Ohio  Valley  Motorboat  Racing 

Assn. 
Dale:  Early  August 
Location:  Ohio  River,  mile  483.0.  near 

Fernbank,  OH 

Beaver  County  River  Regatta 

Sponsor:  Beaver  County  River  Regatta 

Inc. 
Date:  Middle  August 
Location:  Beaver  River,  mile  000.0.  near 

Bridgewater,  PA 

Hoosier  Boy  Regatta 

Sponsor:  Indiana  Outboard  Assn. 
Date:  Middle  August 
Location:  Ohio  River,  mile  505.5,  near 
Rising  Sun,  IN 

Armstrong  Co.  Chamber  of  Commerce 
Regatta 

Sponsor:  Three  Rivers  Outboard  Racing 

Assn. 
Date:  Middle  August 
Location:  Allegheny  River,  mile  44.0, 

near  West  Kittanning,  PA 

Power  Boat  Racing/Anything  That 
Floats 

Sponsor:  Kanawha  River  Navy 
Date:  Middle  August 
Location:  Kanawha  River,  mile  58.0, 
near  Charleston,  WV 

Ohio  River  Championship  River  Days 

Sponsor:  Riverdays  Committee 
Date:  Late  August 

Location:  Ohio  River,  mile  355.5.  near 
Portsmouth,  OH 

Annual  Charleston  Sternwheel  Regatta 

Sponsor:  Charleston  Festival 

Commission 
Date:  Late  August 
Location:  Kanawha  River,  mile  58.0. 

near  Charleston,  WV 

Ft.  Smith  United  Way  Raft  Race 

Sponsor:  United  Way  of  Ft.  Smith  Inc. 
Date:  Early  September 
Location:  Arkansas  River,  mile  308.5. 
near  Ft.  Smith.  AR 

Air  Show 

Sponsor  Steamboat  Days  Festival  Inc. 
Date:  Early  September 
Location:  Ohio  River,  mile  602.0,  near 
Louisville.  KY 

Hudy  Gold/  WEBN  Fireworks 

Sponsor:  WEBN  Radio 
Date:  Late  August 


Location:  Ohio  River,  mile  470.0,  near 
Cincinnati.  OH 

Dated:  April  1. 1987. 
R.T.  Nelson. 

Rear  Admiral  (Lower  Half),  U.S.  Coast  Guard 
Comwander.  Second  Coast  Guard  District 
|FR  Doc.  87-7910  Filed  4-9-87:  8:45  am) 
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33  CFR  Part  117 
(CGD5-87-007] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  NC 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Town  of 

Wrightsville  Beach,  North  Carolina,  the 
Coast  Guard  is  considering  a  change  in 
the  regulations  governing  operation  of 
the  drawbridge  across  the  AICWW,  mile 
283.1.  at  Wrightsville  Beach,  North 
Carolina,  to  extend  the  hourly  opening 
schedule  now  in  effect  from  May 
through  October  to  year  round.  This 
proposal  is  being  made  because  both 
vehicular  traffic  and  drawbridge 
opening  counts  for  pleasure  craft  remain 
high  during  the  "off-season"  months. 
The  steady  increase  of  vehicular  traffic 
and  bridge  openings  for  the  past  three 
years  has  resulted  in  increased  traffic 
congestion  and  delays  to  the  people 
living  and  working  in  the  Town  of 
Wrightsville  Beach.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  May  26, 1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander(oan),  Fifth  Coast 
Guard  District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Room  609.  Normal 
office  hours  are  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator,  at 
the  above  address,  or  telephone  number 
(804)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 


The  Commander.  Fifth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  project  officer,  and  CDR  Robert 
J.  Reining,  project  attorney. 

Discussion  of  Proposed  Regulations 

The  current  regulations  for  this  bridge 
only  require  that  the  draw  open  on  the 
hour  from  7  a.m.  to  7  p.m.  for  the 
passage  of  pleasure  craft  from  May 
through  October.  The  draw  opens  on 
demand  at  all  other  times.  Commercial, 
government-owned,  and  vessels  in 
distress  are  also  passed  on  demand. 

The  Town  of  Wrightsville  Beach  has 
requested  that  this  hourly  opening 
schedule  be  extended  to  include  the 
months  of  November  through  April 
because  both  highway  and  pleasure 
boat  traffic  continue  to  be  heavy  during 
most  of  these  "off-season"  months.  The 
random  bridge  openings  now  occurring 
during  these  months  result  in  traffic 
congestion  and  delays  to  highway  users 
who  live  and  work  in  the  Town  of 
Wrightsville  Beach.  This  drawbridge  is 
the  only  highway  route  into  and  out  of 
town. 

A  review  of  highway  and  drawbridge 
logs  for  the  past  three  years  revealed 
that  highway  and  drawbridge  opening 
counts  during  the  "off-season"  months, 
with  the  exception  of  January  and 
February,  were  as  high  or  higher  than 
those  during  the  currently  regulated 
peak  boating  season.  The  month  of 
November  had  the  highest  drawbridge 
opening  count  throughout  the  year, 
followed  by  April.  Only  openings  for 
pleasure  craft  were  counted  in  these 
totals.  Further,  the  data  review  shows  a 
steady  increase  in  both  highway  counts 
and  drawbridge  openings  for  pleasure 
craft  during  the  "off-season"  months  for 
the  past  three  years.  These  figures 
appear  to  support  the  town's  view  that 
Wrightsville  Beach  is  becoming  less  of  a 
summer  resort,  and  more  of  a  year- 
round  community.  As  it  does,  highway 
traffic  is  increasing.  As  previously 
mentioned,  during  the  months  of  January 
and  February,  drawbridge  openings  for 
pleasure  craft  drop  drastically.  At  the 
same  time,  however,  highway  traffic 
across  the  bridge  remains  fairly 
constant  compared  to  the  remainder  of 
the  year.  In  the  absence  of  any 
information  to  indicate  that  there  is  a 
need  for  more  frequent  openings  during 
those  months,  separate  regulations  have 
not  been  proposed  for  the  months  of 
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January  and  February.  This  should 
avoid  confusion  on  opening  tinges  for 
both  motorists  and  boaters. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FK  11034; 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
this  proposal  will  have  no  effect  on 
commercial  navigation  or  on  any 
businesses  that  depend  on  waterbome 
transportation  for  successful  operations. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Torist  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGUUVT10NS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.48;  33 
CW.  V05-l(g). 

2.  Section  117.821,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  1 17.821    Atlantic  tntracoastal  Waterway, 
Bogue  Sound  to  Wrightsville  Beach. 
•         •         •         *         • 

(c)  (1)  Except  from  7  a.m.  to  7  p.m.,  the 
draw  of  the  SR  74  bridge,  mile  283.1.  at 
Wrigiitsville  Beach  shall  open  on  signal. 

(ij  I'rom  7  a.m.  to  7  p.m.  the  draw 
shiill  open  only  on  the  hour  for  the 
passiige  of  pleasure  vessels. 

(3)  If  a  pleasure  vessel  is  approaching 
the  drawbridge  and  cannot  reach  the 
draw  exactly  on  the  hour,  the 
dr.'iwti.ntltr  may  delay  the  hourly 
opening  up  to  10  minutes  past  the  hour 
for  the  passage  of  the  approaching 
pleasure  vessel  and  any  oihcr  pleasure 
ves.sels  that  are  waiting  to  pass. 

(4|  The  di^jw  shall  open  on  signal  for 
piihlii  vessels  of  the  United  Slates,  Stale 
111  local  vessels  used  for  public  safety, 
commercial  vessels,  and  vessels  in 
distress. 


Dated:  March  24. 1967. 
B.F.  Hollingsworth. 

Rem  Admiral.  U.S.  Coast  Guard  Commander. 

Fifth  Coast  Guard.  District. 

jFR  Doc.  87-7911  Filed  4-»-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-5-FRL-3184-5) 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Supplemental  notice  of 
reproposed  rulemaking. 


summary:  In  the  December  29, 1983  (48 
FT?  57313).  Federal  Register,  the  USEPA 
proposed  disapproval  of  draft 
regulations  submitted  by  Indiana  as  part 
of  Its  lead  State  Implementation  Plan 
(Sff>).  In  response  to  USEPA's  proposed 
rulemaking,  the  State  committed  to 
correct  the  deficiencies  listed  in  the 
notice.  As  a  result,  on  September  29. 
19S4  (49  FR  38297),  USEPA  proposed  to 
approve  the  Indiana  lead  SIP.  On 
January  2. 1985  (50  FR  123),  USEPA 
extended  the  public  comment  period  at 
the  request  of  the  State  of  Indiana. 
Public  comments  which  were  received 
in  response  to  the  December  29. 1983. 
arid  September  29, 1984,  proposals  will 
be  addressed  when  USEPA  takes  final 
rulemaking  action  on  the  lead  SIP. 

Among  the  comments  received  was 
the  assertion  that  certain  sources 
eiigaged  in  lead  recovery  operations  in 
the  State  were  not  included  in  the  plan 
proposed  in  the  September  29, 1984, 
Federal  Register.  USEPA  re-examined 
tlie  emission  inventory  and  determined 
that  the  State  had  failed  to  include 
process  lead  fugitive  emissions  in 
estimating  the  lead  emissions  from 
certain  sources.  On  April  19. 1985,  the 
Stale  committed  to  resolve  these 
deficiencies  in  its  emission  inventory,  as 
wiell  as  additional  problems  which 
USEPA  had  recognized  since  its 
proposals. 

Since  the  publication  of  the  proposed 
approval  and  the  extension  of  the  public 
comment  period,  Indiana  has  submitted 
additional  information  to  satisfy  the 
major  deficiencies  identified  by  USEPA. 
These  were  submitted  to  USEPA  on  July 
a  1985.  July  12. 1985.  December  5. 1986. 
and  December  16. 1986. 

The  purpose  of  today's  notice  is  to 
announce  receipt  of  the  additional 
information  for  the  Indiana  lead  SIP. 
(  iscuss  the  results  of  USEPA's  review. 


and  repropose  rulemaking  actions  on  the 
plan. 

date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  June  9, 1987. 
ADDRESSES;  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  88^- 
6034.  before  visiting  the  Region  V  office.) 

U.S.  Entironmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  South  Dearborn  Street.    ' 
Chicago.  Illinois  60604 

Office  of  Air  Management.  Indiana  ' 

Department  of  Environmental 
Management  (IDEM),  105  Soulh 
Meridian  Street.  P.O.  Box  6015, 
Indianapolis.  Indiana  46206-6015.      ' 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiaticm 
Branch  (5AR-26).  U.S.  Environmental    ? 
Protection  Agency.  Region  V.  230 
South  Dearborn  Street.  Chicago. 
Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACr.     ' 
Anne  B-  Tenner.  (312)  886-6034. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  5. 1978,  USEPA 
promulgated  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  lead  (43 
FR  46258).  Both  primary  and  secondary 
standards  were  set  at  a  level  of  15 
micrograms  of  lead  per  cubic  meter  of 
air  (ng/m').  maximum  arithmetic  mean 
as  averaged  over  a  calendar  quarter. 
Section  110(a)(1)  of  the  Clean  Air  Act 
(Act)  requires  each  State  to  submit  a 
plan  which  provides  for  the  attainment 
and  maintenance  of  the  primary  and 
secondary  NAAQS. 

Theigeneral  requirements  for  a  SIP  are 
outlined  in  section  110(a)(2)  of  the  Act 
and  USEPA  regulations  at  40  CFR  Part 
51.  Specific  requirements  for  developing 
a  lead  SIP  are  set  forth  in  40  CFR  Part  51 
Subpart  G  '  and  the  manual  entitled 
"Updated  Information  on  Approval  and 
Promulgation  of  Lead  Implementation 
Plans".  July  1983.  These  provisions 
requine  the  submission  of  air  quality 
data,  emissions  data,  air  quality 
modeling,  control  strategies, 
demonstrations  that  the  NAAQS  will  be 
attained  within  the  timeframe  specified 


'  Tha  IcaJ  SIP  requirements  were  formerly         ■ 
codified  in  a  separate  Subpart.  Subpart  E.  but  the»e 
were  ratodified  and  redistnbuled  within  Subpart  G. 
Control  Strategy,  on  November  7. 1986  (51  FR 
40655). 'Many  of  the  former  Subpart  F  requiremi-nU 
specifit  lu  lejd  ate  now  found  in  40  CKR  51  117 
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by  the  Act,  and  provisions  for  insuring 
maintenance  of  the  NAAOS. 

Under  40  CFR  51.117  (formerly  40  CFR 
51.80)  an  attainment  demonstration  is 
required:  (1)  In  the  vicinity  of  the 
following  sources  which  emit  5  or  more 
tons  of  lead  per  year— primary  lead 
smelters,  secondary  lead  smelters, 
primary  copper  smelters,  lead  gasoline 
additive  plants,  and  lead-acid  storage 
battery  manufacturing  plants  that 
produce  2,000  or  more  batteries  per  day, 
(2)  in  the  vicinity  of  any  other  stationary 
source  that  emits  25  or  more  tons  of  lead 
per  year,  or  (3)  in  any  other  area  that 
has  had  measured  lead  concentrations 
in  excess  of  the  NAAQS  since  January  1. 
1974.  Any  source  which  meets  the 
requirements  of  either  (1)  or  (2)  above  is 
considered  a  "point  source"  for  the 
purposes  of  today's  rulemaking. 

In  addition,  USEPA  established  lead 
monitoring  and  data  handling 
requirements  in  a  September  3, 1981, 
Federal  Register  notice  (46  PR  44159), 
which  was  codified  at  40  CFR  Part  58. 
Indiana's  responses  to  all  of  these 
requirements  are  addressed  in  today's 
notice. 

II.  Indiana's  Lead  SIP 

The  State  of  Indiana  provided  several 
submittals  to  USEPA  on  the  following 
dates:  July  8, 1985,  July  12.  1965. 
December  5, 1966.  and  December  16. 
1986.  Included  in  these  submittals  was  a 
regulation  limiting  lead  emissions,  325 
lAC  15-1. 

Rule  325 1  AC  15-1  on  Lead  Emission 
Limitations 

On  July  30, 1986.  the  Indiana  Air 
Pollution  Control  Board  (lAPCB) 
preliminarily  adopted  325  lAC  15-1.  On 
September  30. 1986.  the  IDEM  submitted 
325  lAC  15-1  to  USEPA  for  parallel 
processing.  On  December  3, 1986,  the 
lAPCB  adopted  revised  325  lAC  15-1. 
which  was  modified  based  on  public 
comments.  This  revised  rule  was 
submitted  to  USEPA  on  December  16, 
1986.  It  was  promulgated  for  State 
purposes  on  January  27, 1967  and 
resubmitted  to  USEPA  on  February  18, 
1987. 

The  rule  is  divided  as  follows: 


325  MC  t6-1-l 

325  lAC  15-1-2W).. 


32StAC  >5-l-2W) 

326  lAC  »^>-3 
3i!SMC  15-1-4 


.  A^pkc«M>ty 

.  Source-«p«ci»c  pfOuKom  ky  We- 
♦»wo  Mpiats  kyjianapolis.  Cftfys- 
toe  Corpotjnofi  fouidry.  )ndan- 
apoks.  O«lco  n«my  Omoon  ol 
General  Molors  Cocporaiwn. 
Manoe;  Code  and  Ctwncal 
CoipoMion.  BraK;  US.S  Laad 
Relinefy,  East  Chicago:  and 
►••"nwnd  Lead  ♦deducts  tnc 
HIP  (Ham  Omkw  and  fM«tat> 
Divisoo),  Hammond 
Opcfalon   and   ManMnance    Pro- 


Conuol  ol  PuQMwa  lead  Dust 
M«tnoas  lo  Deteioww  Co<nphance 


Rule  325  lAC  15-1  appHes  only  to 
those  sources  specifically  Hsted  in  325 
I  AG  15-1-2.  Unless  otherwise  noted  in 
the  rule,  compliance  is  required 
immediately.  The  site-specific  emission 
limits  and  other  requirements  for  these 
sources  contained  in  325  lAC  15-1-2  are 
discussed  below.  All  of  the  subject 
sources  are  to  submit  operations  and 
maintenance  programs  designed  to 
prevent  deterioration  of  control 
equipment  performance  to  the  IDEM  by 
June  1, 1987.  These  will  be  incorporated 
into  individual  operating  permits. 
USEPA  requested  and  the  Indiana 
Office  of  Air  Management  (lOAM) 
agreed  to  submit  these  operations  and 
maintervance  programs  to  USEPA  for 
comment  prior  to  the  State's  approval  of 
them  and  for  information  after  the  State 
adopts  them. 

325  lAC  15-1-3  requires  all  sources 
listed  in  325  lAC  15-1-2  to  comply  with 
the  following  fugitive  dust  requirements: 

(1)  No  source  shall  create  or  maintain 
outdoor  storage  of  bulk  materials 
containing  more  than  1.0%  lead  by 
weight  of  less  than  200  mesh  size 
particles. 

(2)  All  materials  containing  more  than 
1.0%  lead  by  weight  of  less  than  200 
mesh  size  particles  shall  be  transported 
in  closed  containers  or  by  enclosed 
conveying  systems. 

(3)  Control  programs  shall  be  designed 
to  minimize  emissions  of  lead  from  all 
fugitive  emission  points.  The  programs 
shall  include  good  housekeeping 
practices  for  the  clean-up  of  spills  and 
for  minimizing  emissions  from  loading 
and  unloading  areas  as  applicable.  The 
program  shall  be  submitted  to  the  lOAM 
on  or  before  June  1, 1987.  The  State  shall 
submit  these  fugitive  lead  control  plans 
to  USEPA  for  approval  as  SIP  revisions. 
Indiana  has  indicated  to  USEPA  that  it 
intends  to  submit  these  plans  to  USEPA 
as  revisions  to  the  Indiana  SIP  by 
December  31, 1987.  USEPA  requests  that 
the  State  affirm  this  as  a  commitment 
during  the  public  comment  period. 

325  lAC  15-l-4{a}  establishes  a  stack 
test  (USEPA  Reference  Method  12. 
Appendix  A  of  40  CFR  Part  60  and  325 
lAC  3-2.  Source  Sampling  Procedures) 
as  the  method  for  determining 
compliance  with  the  emission  limits  in 
325  I  AC  15-1^.  325  I  AC  15-l-4(b) 
requires  sources  with  restrictions  on 
their  hours  of  operation  to  maintain  logs 
indicating  the  actual  hours  of  operation 
and  submit  quarterly  summaries  of  these 
logs  to  the  IDEM. 
Action 

USEPA  proposes  to  approve  325  lAC 
15-1,  subject  to  the  submittal  of 


additional  requirements  as  described 
later  in  today's  notice. 

Indiana  Lead  Sources 

The  Indiana  plan  addresses  areas  of 
the  State  where  there  are  sources  that 
have  significant  lead  emissions  which 
have  the  potential  to  cause  violations  of 
the  lead  NAAQS.  According  to  the  plan, 
these  include  both  mobile  and 
stationary  source  related  sites. 

A.  Mobile  Source  Related  Sites 

1.  Lake  County— The  Frank  Borman 
Expressway  (1-80/94)  east  of  Cline 
Avenue  (Indiana  912)  to  a  point  east  of 
Indianapolis  Boulevard  (Indiana  52/US- 
20). 

2.  Clark  County — Jeffersonville 
monitoring  site  at  the  junction  of  1-65/ 
US-62. 

3.  Floyd  County — See  discussion  in 
Other  Sites  below. 

The  Frank  Borman  Expressway  was 
included  as  a  study  area  due  to  the  high 
volume  of  vehicular  traffic.  The 
geographic  area  was  considered  to  be 
dominated  by  lead  emissions  from 
mobile  sources.  Indiana  submitted 
analysis  for  this  site  to  demonstrate  that 
the  area  is  attaining  the  NAAQS.  The 
analysis  demonstrated  that  using  the 
highest  valid  ambient  quarterly  lead 
level  of  0.80  fig/m^  (third  quarter.  1982). 
the  projected  future  (i.e..  in  three  years) 
ambient  lead  concentration  is  calculated 
to  be  0.78  figlm*.  (Note,  actual 
monitored  data  for  1985  shows  a 
maximum  quarterly  average 
concentration  of  0.29  ^ig/m*.) 

This  demonstrates  that  the  lead 
standard  was  attained  in  the  Lake 
County  study  area  in  1982  and  will  be 
maintained  through  continuation  of  the 
Federal  program  to  phase  down  lead  in 
leaded  gasoline.  Therefore.  USEPA  is 
proposing  approval  of  this  portion  of  the 
plan. 

USEPA  has  also  identified  the 
Jeffersonville  monitor  in  Clark  County  at 
the  junction  of  1-65  and  US-62.as  being 
a  mobile  source  related  site.  There  are 
no  significant  lead  point  sources  in  the 
vicinity  of  this  monitor. 

An  analysis  was  conducted  by  a 
contractor  for  USEPA.  The  analysis 
demonstrated  that  using  the  highest 
recorded  ambient  quarterly  average  of 
1.74  fig/m^  (fourth  quarter.  1978),  the 
projected  future  quarterly  average  is 
0.67  fi.g/m^.  (Note,  actual  monitored 
data  for  1985  shows  a  maximum 
quarteriy  average  concentration  of  0.20 
^g/m3.) 

TbereJbre,  the  recent  ambient  air 
quality  data  verify  thai  the  standard  for 
lead  has  been  attained  at  the 
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Jeffersonville  lead  monitor  since  1979. 
Continued  attainment  is  expected 
through  the  Federal  program  to  phase- 
down  lead  in  leaded  gasoline.  As  a 
result.  USEPA  is  proposing  approval  of 
this  portion  of  the  Plan. 
B.  Stationary  Source  Related  Sites 

Title  40  CFR  51.117  requires  that  a 
lead  plan  must  address  all  areas  in  the 
vicinity  of  "point  sources"  of  lead  and 
any  other  areas  that  have  had  measured 
lead  air  concentrations  in  excess  of  the 
NAAQS  since  January  1974.  The  State 
identified  the  following  as  its  lead  point 
sources: 

1.  Refined  Metals  Inc.,  a  secondary 
lead  smelter  located  in  Indianapolis 
(Marion  County). 

2.  U.S.S.  Lead  Refinery,  a  secondary 
lead  smelter  in  East  Chicago  (Lake 
County). 

3.  Oxide  and  Chemical,  a  lead  oxide 
manufacturing  plant  located  in  Brazil 
(Clay  County). 

4.  CM.  Delco  Remy,  a  lead-acid 
storage  battery  manufacturing  plant 
located  in  Muncie  (Delaware  County). 

5.  Chrysler  Corporation  Foundry,  a 
grey  iron  foundry  located  in 
Indianapolis  (Marion  County). 

6.  Hammond  Lead  Products,  lead 
oxide  manufacturing  plant  located  in 
Hammond  (Lake  County). 

In  addition.  USEPA  has  identified 
Quemetco,  a  secondary  lead  smelter 
located  in  Indianapolis  (Marion  County) 
as  a  possible  lead  point  source. 

Each  of  these  seven  sources  are 
addressed  below: 

1.  Refined  Metals.  Regulation  325  lAC 
15-1  requires  Refined  Metals  to: 

a.  Install  and  operate  hooding  systems 
by  June  1. 1987.  for  the  blast  furnace's 
skip  hoist  and  charging  area,  the  blast 
furnace's  slag  and  tapping  area,  the 
casting  area,  the  refinery  kettles,  and  the 
lead  dust  furnace  charging  area.  The 
hooding  systems  required  for  the 
operations  listed  above  shall  at  least 
have  a  minimum  of  90%  capture 
efficiency.  The  emissions  shall  be 
vented  to  a  control  device  with  99.5% 
control  efficiency. 

b.  Install  and  operate  enclosed  screw 
conveyors  by  June  1, 1987.  to  transport 
lead  flue  dust  to  the  lead  dust  furnace. 

c.  Comply  with  the  emission  limits  for 
its  M-1  baghouse  stack.  M-2  baghouse 
stack,  and  blast  furnace  fugitive 
emissions  by  June  1. 1987. 

d.  Limit  the  hours  of  operations  for 
those  sources  whose  emissions  are 
specifically  restricted  by  limits  in  325 
lAC  15-l-2(a)(l)  to  not  more  than  2.080 
hours/quarter. 

Modeled  Attainment  Demonstration: 
Indiana  performed  a  computer 


dispersion  modeling  analysis  consistent 
witfi  USEPA  Modeling  Guidelines  of  the 
area  surrounding  Refined  Metals.  The 
maximum  predicted  quarterly 
concentration  was  1.34  fig/m'  for  the 
third  quarter  of  1980  at  a  receptor 
located  along  the  fenceline 
approximately  100  meters  (m)  northeast 
of  the  emission  sources.  Adding  a  0.15 
fig/m^  background  value*  results  in  a 
total  predicted  concentration  of  1.49  fxgl 
m',  thus  demonstrating  attainment  of 
the  lead  NAAQS  in  the  vicinity  of 
Refined  Metals.  Additional  discussion  of 
this  analysis  may  be  found  in  the 
Technical  Support  Document  located  at 
Region  V. 

fiction:  The  proposed  control 
measures,  the  implementation  of  fugitive 
duBt  control  procedures,  and  the 
emission  limits  were  evaluated  by 
USEPA  and  were  determined  to  meet 
the  requirements  of  the  Clean  Air  Act. 
Therefore,  USEPA  proposes  approval  of 
the  Indiana  lead  Plan  for  Refined 
Metals.  Inc. 

2.  U.S.S.  Lead  Refinery.  U.S.S.  Lead  is 
not  currently  in  operation.  Should  U.S.S. 
Lead  seek  to  operate  its  facility  in  East 
Chicago  in  the  future,  325  lAC  15-1 
limits  the  operating  hours  for  its  blast 
furnace  stack,  blast  furnace  fugitive 
emissions,  refining  kettles  fugitive 
emissions,  casting  fugitive  emissions, 
and  the  reverbatory  furnace  fugitive 
emissions  to  334  hours  per  quarter.  In 
addition,  U.S.S.  Lead  is  required  to  meet 
the  lead  emission  limits  in  Indiana  Rule 
325  lAC  15-l-2(a)(5)  for  these  same 
sources.  (Emissions  from  the 
refverbatory  furnace  stack  were  neither 
included  in  Indiana's  modeling 
demonstration  nor  in  its  rule.  Therefore, 
the  reverbatory  furnace  stack  is 
assumed  to  have  a  0.000  lbs/hour  limit 
in  Indiana's  plan  and  is  being  so 
proposed.)  U.S.S.  Lead  is  also  required 
to  implement  the  fugitive  dust  control 
procedures  specified  in  325  lAC  15-1- 
3(a). 

Modeled  Attainment  Demonstration: 
Tlie  maximum  predicted  quarterly 
concentration  was  1.35  ng/m'  during  the 
first  quarter  of  1978  at  a  receptor  located 
along  the  fenceline  approximately  130  m 


«  A  0.15  fig/m'  background  was  consistently  used 
in  Indiana's  lead  plan.  This  twcliground  level  was 
svggested  in  three  documents  developed  by 
c»ntractor8.  They  are;  (1)  'Development  of  an 
EKample  Control  Strategy  for  Ij;ad  "  (draft),  [anuary 
2|.  197ft  (2)  'Technical  Support  Document  for  the 
Vehicular  Lead  Analysis  for  the  State  of  Indiana 
(Hammond  Area)",  October  1979;  and  (3)  'Technical 
Support  Document  for  the  Vehicular  Lead  Analysis 
for  the  State  of  Indiana  (Jeffersonville  Area)". 
October  1979.  It  was  also  used  in  the  adjoining  State 
of  Kentucky  lead  plan.  USEPA  and  Indiana  have 
^alualed  this  suggested  background  level  and  find 
i  acceptable. 


east  of  the  emission  sources.  Adding  the 
0.15  fi.g/m'  background  value  results  in 
a  total  concentration  of  1.50  fig/m".  thus 
demonstrating  attainment  of  the  lead 
NAAQS  in  the  vicinity  of  U.S.S.  Lead. 
Additional  discussion  may  be  found  in 
the  Technical  Support  Document  located 
at  Region  V. 

Action:The  proposed  control 
measures,  the  implementation  of  the 
fugitive  dust  control  procedures 
specified  in  Indiana  rule  325  lAC  15-1- 
3(a),  and  the  emission  limits  were 
evaluated  by  USEPA  and  were 
determined  to  meet  the  requirements  of 
the  Clean  Air  Act.  Therefore.  USEPA 
proposes  approval  of  the  Indiana  Lead 
Plan  for  U.S.S.  Lead. 

3.  Oxide  and  Chemical  Corporation. 
Rule  335  lAC  15-1  requires  Oxide  and 
Chemical  to  limit  its  operation  of  the 
Franklin  reactor  to  no  more  than  670 
hours  per  quarter  and  to  comply  with 
lead  emission  limits  specified  in  325  lAC 
15-l-2(a){4)  for  Barton  Reactors  Nos.  1, 
2.  3.  and  4;  Rake  Furnace  Kiln  #2;  and 
the  Franklin  Reactor.  The  facility  is  also 
required  to  implement  the  fugitive  lead 
control  program  required  by  325  I  AC  15- 
l-3(a).  The  maximum  predicted 
quarterly  concentration  was  1.34  ftg/m' 
for  the  first  quarter  of  1976  at  a  receptor 
located  along  the  fenceline 
approximately  100  m  from  the  emission 
sources.  Adding  a  0.15  |tg/m' 
background  value  results  in  a  total 
concentration  of  1.49  jig/m^.  thus 
demonstrating  attainment  of  the  lead 
NAAQS  in  the  vicinity  of  Oxide  and 
Chemical.  Additional  discussion  may  be 
found  in  the  Technical  Support 
Document  located  at  Region  V. 

Action:  The  control  measures,  the 
implementation  of  the  fugitive  dust 
control  procedures,  and  the  emission 
limits  were  evaluated  by  USEPA  and 
were  determined  to  meet  the 
requirements  of  the  Clean  Air  Act. 
Therefore,  USEPA  proposes  approval  of 
the  Indiana  lead  Plan  for  Oxide  and 
Chemical. 

4.  Hammond  Lead  Products.  Inc. 
Hammond  Lead  Products  has  two 
facilities  in  Hammond,  separated  by 
several  miles.  The  newer  facility  is  the 
Halstab  Division,  regulated  by  325  lAC 
15-l-2(a)(7).  The  older  facility  consists 
of  an  old  Halstab  Plant,  since  closed, 
and  the  HLP-Halox  Division,  regulated 
by  325  lAC  15-l-2(a)(6). 

Halstab  Plant:  Control  measures  in 
325  lAC  15-1-2  for  the  new  Halstab 
Plant  include  implementation  of 
operation  and  maintenance  procedures 
for  the  air  pollution  control  devices, 
limiting  the  hours  of  operation  for 
sources  whose  emissions  are  vented 
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through  certain  named  stacks  (S-1.  S-9. 
S-10.  S-11.  S-12,  S-13.  S-14,  S-15.  and 
S-16).  and  setting  hourly  emission  limits 
for  these  stacks  and  others. 

Modeled  Attainment  Demonstration 
(Halstab  Plant):  The  maximum  adjusted 
quarterly  predicted  concentration  was 
1.13  /ig/m^  for  the  third  quarter  of  1978, 
at  a  receptor  located  along  the  fenceiine 
approximately  200  m  north  of  the 
emission  sources.  Adding  a  0.15  fig/m^ 
background  value  results  in  a  total 
concentration  of  1.28  ng/m^.  thus 
demonstrating  attainment  of  the  lead 
NAAQS  in  the  vicinity  of  Hammond 
Lead  Halstab  Plant. 

HLP-Halox  Plant  The  Plan  requires 
the  lialox  Plant  to  achieve  compliance 
with  the  lead  emission  limits  in  325  lAC 
15-l-2(a)(6)  by  June  1, 1987.  In  addition, 
Hammond  Lead  is  required  to  further 
investigate  fugitive  emissions  (see 
discussion  below). 

Modeled  Attainment  Demonstration 
(Halox  Plant):  The  maximum  adjusted 
quarterly  predicted  concentration  was 
1.07  fig/m^  for  the  third  quarter  of  1978, 
at  a  receptor  located  along  the  fenceiine 
approximately  200  m  north  of  the 
emission  sources.  Adding  a  0.15  ^g/m^ 
background  value  results  in  a  total 
concentration  of  1.22  fig/m^,  thus 
predicting  attainment  of  the  lead 
NAAQS  in  the  vicinity  of  Hammond 
Lead  HLP-Halox  Plant.  Additional 
discussion  may  be  found  in  the 
Technical  Support  Document  located  at 
Region  V. 

Monitored  Violations— HLP-Halox 
Plant:  Notwithstanding  the  modeled 
attainment  demonstration,  USEPA  noted 
in  Indiana's  data  that  the  ambient  lead 
monitors  near  this  plant  continue  to 
measure  violations  of  the  lead  standard, 
despite  some  of  the  measures  previously 
taken  by  Hammond  Lead  to  reduce  the 
lead  emissions  from  the  Halox  plant. 
USEPA  notified  Indiana  of  this 
deficiency  and  requested  the  State  to 
investigate  the  possible  inconsistency 
between  the  monitoring  and  modeling 
data. 

The  State  was  unable  to  determine  if 
the  discrepancy  was  due  to  all  emission 
points  not  yet  being  in  compliance  with 
the  regulation  (compliance  is  not 
required  until  lune  1, 1987),  modeling 
under-predictions,  or  an  incomplete 
emission  inventory  used  in  the 
modeling.  To  resolve  this  issue,  the 
State,  in  325  lAC  15-l-2{a)  (B),  (C).  and 

.(D).  required  Hammond  Lead  to 
investigate  this  discrepancy  and 
included  in  the  rule  a  schedule  for 
implementing  the  study  and  adopting 
additional  measures,  if  needed,  to 

I  assure  attainment  and  maintenance  of 

I  the  lead  NAAQS, 


More  specifically,  the  rule  requires 
Hammond  Lead  to  investigate  and 
submit  an  interim  report  to  IDEM  on  or 
before  June  30, 1987,  on  the  nature, 
cause,  and  magnitude  of  fugitive 
emissions  which  escape  through  its  25 
roof  ventilators  and  from  other 
processes  and  exhaust  systems.  By 
December  31, 1987,  Hammond  Lead 
must  submit  a  revised  and  complete 
emission  inventory  of  its  lead  sources,  a 
final  report  on  the  result  of  the 
investigations  referenced  above,  and  a 
list  of  additional  control  strategies  under 
consideration.  By  June  30, 1988, 
Hammond  Lead  must  submit  to  IDEM 
revised  lead  emission  limits,  if 
necessary,  and  control  measures  to 
achieve  comphance  with  these  limits. 
IDEM  will  recommend  a  revised  control 
strategy  to  the  lAPCB  for  adoption. 
Hammond  Lead  Products  will  be 
required  to  comply  with  the  revised 
control  strategy  adopted  by  the  Board  as 
expeditiously  as  practicable,  but  no 
later  than  December  31, 1989. 

Action:  The  control  limitations, 
fugitive  dust  control  measures,  operating 
restrictions,  attainment  plan,  and  further 
studies  for  the  Hammond  Lead  Product's 
Halox  and  Halstab  Plants  were 
evaluated  by  USEPA  and  were 
determined  generally  to  meet  the 
requirements  of  the  Clean  Air  Act. 
USEPA  concurs  with  the  State  on  the 
need  for  further  study  and  is  including 
the  study  in  its  rulemaking  on  the  SIP. 

USEPA  proposes  to  approve  the 
Indiana  lead  plan  for  Hammond  Lead- 
Halstab.  Additionally,  USEPA  proposes 
to  approve  the  Indiana  lead  plan  for 
Hammond  Lead-Halox,  if  during  the 
public  comment  period,  the  State 
submits  a  more  detailed  schedule  of  the 
Hammond  Lead  study,  with  interim  and 
enforceable  dates  of  progress.  This 
schedule  should  include  increments  of 
progress  on  the  collection  of  additional 
data  and  an  inventory  of  sources, 
selection  of  control  measures,  and  the 
adoption  of  these  control  measures  so  as 
to  ensure  that  the  final  compliance  date 
will  be  met.  Furthermore,  the  revised 
selected  control  measures,  if  necessary, 
must  be  submitted  to  USEPA  as  a  SIP 
revision  on  or  before  December  31, 1988. 

If  no  such  schedule  is  submitted, 
USEPA  will  disapprove  Indiana's 
overall  plan  for  Hammond  Lead-Halox, 
but  will  approve  the  emission 
limitations  and  other  requirements 
within  the  Plan,  as  interim  measures 
towards  the  assurance  of  the  attainment 
and  maintenance  of  the  lead  NAAQS  in 
the  vicinity  of  that  plant. 

5.  GMDeIco  Remy.  Rule  325  lAC  15- 
l-2(a)(3)  requires  installation  of 
ductwork  to  vent  the  emissions  from  the 
three  vacuum  cleaning  lines  through  the 


Central  Tunnel  Systems' control  devices 
and  stacks  by  June  1, 1987.  Further.  325 
lAC  15-l-2(a)(3)  contains  enforceable 
emission  limits  for  the  lead  sources  at 
Delco  Remy  and  325  lAC  15-1-3 
specifies  procedures  for  controlling 
fugitive  lead  dust  at  the  facility. 

Modeled  A  ttainment  Demonstration: 
The  maximum  predicted  quarterly 
concentration  was  0.97  jtg/m^  for  the 
third  quarter  of  1980,  at  a  receptor 
located  along  the  fenceiine 
approximately  120  m  from  the  emission 
sources.  Adding  a  0.15  fig/m' 
background  value  results  in  a  total 
concentration  of  1.12  fig/m'.  thus 
demonstrating  attainment  of  the  lead 
NAAQS  in  the  vicinity  of  Delco  Remy. 
Additional  discussion  may  be  found  in 
the  Technical  Support  Document  located 
at  Region  V. 

Action:  The  control  measures  were 
evaluated  by  USEPA  and  were 
determined  to  meet  the  requirements  of 
the  Clean  Air  Act.  Therefore,  USEPA  is 
proposing  approval  of  the  Indiana  lead 
SIP  for  GM  Delco  Remy. 

6.  Chrysler  Corporation.  The  only  lead 
emissions  at  Chrysler  are  from  the 
cupola.  The  control  strategy  restricts  the 
cupola  stack  to  a  0.55  Ibs/hr  limit  and 
the  fugitive  emissions  to  1.894  Ibs/hr. 
Control  measures  are  in  place,  and  the 
source  should  currently  be  in 
compliance  with  both  emission 
limitations. 

Modeled  A  ttainment  Demonstration: 
The  maximum  adjusted  predicted 
quarterly  concentration  was  1.22  ftg/m' 
for  the  third  quarter  of  1980,  at  a 
receptor  located  approximately  170  m 
northeast  of  the  emission  sources. 
Adding  a  0.15  figlm^  background  value 
results  in  a  total  predicted  concentration 
of  1.37  fig/m',  thus  demonstrating 
attainment  of  the  lead  NAAQS  in  the 
vicinity  of  Chrysler. 

Action:  The  emission  limitations  were 
evaluated  by  USEPA  and  determined  to 
meet  the  requirements  of  the  Clean  Air 
Act.  Therefore,  USEPA  is  proposing 
approval  of  the  Indiana  lead  SIP  for 
Chrysler  Corporation. 

7.  Quemetco.  Quemetco  is  a 
secondary  lead  smelter  in  Indianapolis. 
USEPA  initially  identified  Quemetco  as 
a  possible  point  source:  i.e.,  greater  than 
5  tons/year  emissions.  On  April  13, 1984, 
and  May  4, 1984,  the  State  confirmed 
that  the  blast  furnace  at  Quemetco  was 
permanently  shut  down  and  has  been 
deleted  from  the  emission  inventory.  On 
May  4, 1984,  the  State  submitted  a 
revised  emission  inventory  for 
Quemetco  which  includes  all  stack  and 
process  fugitive  lead  emissions.  This 
inventory  shows  that  Quemetco 
currently  emits  less  than  5  tons/year  of 
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lead,  because  of  the  recent  installation 
of  additional  controls.  The  revised 
emissions  inventory  includes  emissions 
from  two  newly  installed  capture  hoods 
on  the  casting  operations  and  the 
reverberatory  furnace  tapping  area, 
which  are  vented  to  a  baghouse. 
Additional  information  on  these  controls 
was  contained  in  a  May  4, 1984, 
submittal. 

These  controls  also  limit  total 
suspended  particulate  (TSP)  emissions 
at  Quemetco.  However,  these  controls 
limit  TSP  emissions  to  a  greater  extent 
than  is  necessary  to  meet  the  TSP  SIP 
requirements.  Thus,  there  are  no  Federal 
requirements  to  keep  these  controls 
operating  at  their  current  calculated 
efficiency. 

40  CFR  51.117  requires  a 
demonstration  of  attainment  in  the 
vicinity  of  secondary  lead  smelters 
which  emit  5  tons  or  more  of  lead  per 
year.  Prior  to  the  installation  of  the 
capture  hoods  discussed  above,  which 
are  not  currently  federally  required, 
emission  estimates  for  Quemetco 
exceeded  5  tons/year.  As  a  result,  a 
demonstration  of  attainment  is  still 
required  to  ensure  that  control  measures 
are  adequate  to  protect  the  lead 
NAAQS. 

On  May  4, 1984,  the  State  of  Indiana 
submitted  a  dispersion  modeling 
analysis  based  on  the  Climatological 
Dispersion  Model  (CDM).  Although  the 
modeling  analysis  predicted  that  the 
lead  emissions  from  Quemetco  will  not 
result  in  a  violation  or  interfere  with 
attainment  of  the  lead  NAAQS,  USEPA 
can  no  longer  accept  this  outdated 
analysis,  which  did  not  use  the  current 
reference  model.  Industrial  Source 
Complex  Long  Term  (ISCLT),  and  did 
not  use  sufficient  meteorological  data. 
Thus,  a  modeling  analysis  consistent 
with  USEPA  modeling  guidelines  is  still 
required. 

Action:  The  State  has  committed  to 
review  its  lead  source  inventory  to 
ensure  that  Quemetco,  and  other  smaller 
sources  which  emit  significant  quantities 
of  lead,  do  not  have  the  potential  to 
violate  the  lead  NAAQS.  It  further 
committed  to  modify  325  lAC  15-1,  if 
necessary,  to  assure  that  lead  emissions 
from  these  smaller  sources  do  not 
threaten  the  lead  NAAOS  and  that  their 
emissions  do  not  increase  above  5  tons/ 
year. 

This  proposed  revision  to  the  rule  will 
provide  an  enforceable  mechanism  to 
prevent  Quemetco  from  increasing  its 
current  lead  emissions.  Therefore, 
USEPA  proposes  approval  of  the 
Indiana  lead  SIP  for  Quemetco,  provided 
that  the  State  submits  as  a  revision  to  its 
SIP  a  preliminarily  adopted  version  of 
this  nile  to  USEPA  during  the  public 


conmient  period  and  an  adopted  version 
of  the  rule  prior  to  USEPA  completing 
rulemaking  on  Indiana's  lead  plan. 
Additionally,  the  State  must  submit 
during  the  public  comment  period  an 
attainment  demonstration  for  Quemetco 
consistent  with  USEPA  modeling 
guidelines.  USEPA  proposes  to  approve 
these  as  part  of  Indiana's  plan. 

8.  Other  Sites— New  Albany— Floyd 
County.  USEPA  reviewed  all  of  its 
ambient  monitoring  data  collected  since 
1974  and  discovered  that  a  violation  of 
the  standard  occurred  during  the  fourth 
quarter  of  1978  at  a  site  in  New  Albany 
in  Floyd  County.  This  area  was  not 
included  in  any  of  the  mobile  source  or 
stationary  source  related  sites  listed 
above  because  of  insufficient  emissions 
data. 

USEPA  proposed  disapproval  of  the 
New  Albany  plan  in  Floyd  County  in  the 
December  29, 1983  (48  FR  57318),  Federal 
Register,  because  the  State  had  failed  to 
submit  information  addressing  this 
previously  measured  violation  or  to 
make  a  demonstration  that  the  current 
plan  would  assure  attainment  and 
maintenance  of  the  lead  standard  in 
Floyd  County. 

40  CFR  51.117  requires  that  an 
analysis  must  be  made  in  the  vicinity  of 
a  monitor  that  has  recorded  a  lead 
violation  since  1974.  During  the  fourth 
quarter  of  1978,  a  concentration  of  1.78 
fig/m^  was  measured  at  the  New 
Albany  monitor,  which  was  determined 
by  the  State  to  be  caused  by  mobile 
source  emissions.  These  emissions  have 
subsequently  been  reduced  due  to  the 
Federal  phaseout  of  lead  in  gasoline. 
The  State's  submittal  of  April  13, 1984, 
contained  an  analysis  using  a  1978  base 
year  and  a  1984  projection  year.  This 
analysis  demonstrated  attainment  of  the 
lead  NAAQS  well  before  the  projection 
year,  and  is  consistent  with  the  general 
rollback  procedures  for  the  lead  SIPs. 
Therefore,  it  is  considered  to  be 
acceptable. 

The  maximum  measured  quarterly 
average  during  the  most  recent  year 
(1981)  of  available  data  (0.52  fig/m')  is 
consistent  with  the  projected  maximum 
quarterly  average  of  0.52  pig/m'.  The 
monitor  was  discontinued  after  that 
year  because  the  readings  were  so  low. 
Action:  USEPA  is  proposing  approval 
of  the  lead  SIP  for  the  New  Albany  area. 

Gary-Lake  County  (U.S.  Steel):  The 
emission  inventory  indicates  that  the 
current  lead  emissions  from  U.S.  Steel  in 
Gary  are  less  than  25  tons/year.  40  CFR 
51.117  does  not  require  a  demonstration 
of  attainment  in  such  an  area.  However, 
to  assure  that  the  SIP  is  adequate  to 
maintain  the  standard,  USEPA  required 
the  State  to  install  and  operate  an 
ambient  lead  monitor  near  this  source. 


The  State  began  to  analyze  for  lead  at 
the  Gary  Federal  Building  site  in  1983 
(the  closest  State-operated  monitor  at 
that  time  to  U.S.  Steel).  The  maximum 
measured  quarterly  average  to  date  is  , 
0.83  fig/m'  (1985.  3rd  quarter). 

Action:  USEPA  proposes  approval  of 
the  Indiana  lead  SIP  for  the  U.S.  Steel 
area  in  Gary. 

Burns  Harbor— Porter  County 
(Bethlehem  Steel):  On  November  21. 
1983,  the  State  committed  to  install  a 
monitor  to  measure  the  impact  of  the 
lead  emissions  from  Bethlehem  Steel. 
The  emission  inventory  indicates  that 
the  current  lead  emissions  from 
Bethlehem  Steel  in  Porter  County  are 
less  than  25  tons/year.  40  CFR  51.117 
does  not  require  a  demonstration  of 
attainment  in  such  an  area.  However,  to 
assure  that  the  SIP  is  adequate  to 
maintain  the  NAAOS,  USEPA  required 
the  State  to  install  and  operate  an 
ambient  lead  monitor  near  this  source. 
On  May  4, 1984,  Indiana  stated  that 
Bethlehem  Steel  began  to  monitor  for 
lead  in  May  1983,  at  two  sites.  The  ' 

maximum  measured  quarterly  average 
to  date  is  0.11  fig/m»  (1984. 1st  quarter). 
Because  the  measured  values  over  a  3- 
year  period  were  so  low,  the  State 
discontinued  (with  USEPA  approval) 
analysis  of  lead  at  these  two  sites  in 
1986.  I 

Action:  USEPA  proposes  approval  o^ 
the  Indiana  lead  SIP  for  the  Bethlehem. 
Steel  area. 

East  Chicago— Lake  County  (Inland 
Steel  avd  LTV  Steel):  The  emission 
inventory  indicates  that  the  currant  lead 
emissions  from  Inland  Steel  andtTV 
Steel  in  Lake  County  are  less  than  25 
tons/year  each.  Although  the  emissions 
levels  do  not  trigger  the  need  for  an 
attainment  demonstration,  pursuant  to 
40  CFR  51.117,  the  existence  of 
measured  violations  in  East  Chicago 
since  January  1, 1974.  does  necessitate 
an  attainment  demonstration. 
Furthermore,  USEPA  required  the  State 
to  submit  all  available  lead  data  for  this 
area  and  to  ensure  that  it  is  quality 
assured  and  representative. 

Attainment  Demonstration — The 
State's  modeling  analysis  for  the  East 
Chicago  area  around  Inland  Steel  and 
LTV  Steel  was  submitted  on  April  13, 
1984,  and  May  4, 1984.  It  predicts 
attainment  in  the  Inland  Steel/LTV  Steel 
area.  USEPA's  review  of  this  modeling 
is  contained  in  a  memorandum  entitled 
"Indiana  Lead  SIP,"  dated  June  15, 1984. 
USEPA  finds  that  this  modeling  satisfies 
the  requirements  of  40  CFR  51.117  for  a 
demonstration  of  attainment. 

Monitoring  Program:  In  the  December 
16, 1986.  submittal,  Indiana  provided  all 
lead  data  for  the  period  1983-1986  (2nd 
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quarter)  for  the  thrt'e  monitors  near 
Inland  Steel  and  LTV  Steel.  All  the 
measured  concentrations  were  less  than 
half  of  the  NAAOS  during  this  period. 

Action:  USEPA  proposes  to  approve 
the  Indiana  lead  SIP  for  the  Inland 
Steel/LTV  Steel  area  in  East  Chicago. 

Bluffton— Wells  County  (Corning 
Glass):  The  Bluffton  area  in  the  vicinity 
of  the  Corning  Glass  Con>pany  was 
identified  as  an  area  impacted  by  a 
major  lead  source.  On  November  21, 
1983,  however,  the  State  indicated  that 
this  source  was  permanently  shut  down 
and  has  been  taken  out  of  the  State's 
emission  inventory.  Further.  Indiana 
indicated  that  if  the  source  were  to 
resume  operation  in  the  future,  it  would 
be  subject  to  New  Source  Review. 
Consequently,  no  control  strategy  is 
necessary  for  this  source.  USEPA  is 
proposing  approval  of  this  portion  of  the 
Plan. 

C.  Monitoring  Plans 

On  September  3, 1981  (46  PR  44159). 
USEPA  published  its  final  rules 
pertaining  to  Ambient  Lead  Monitoring 
and  Data  Handling,  codified  at  40  CFR 
Part  58.  The  rules  call  for  the 
development  of  a  State  monitoring  plan 
for  lead  and  its  inclusion  into  the 
surveillance  and  ambient  monitoring 
program.  These  plans  must  meet 
USEPA's  monitoring  requirements, 
including  scheduling  requirements, 
requirements  concerning  the 
establishment  of  a  monitoring  network. 
^    and  data  handling  and  reporting 
procedures. 

On  November  30, 1981,  the  State  of 
!     Indiana  submitted  to  USEPA  a  revision 
to  its  SIP  which  provides  for  the 
establishment  of  an  air  quality 
surveillance  network  for  lead.  The 
submittal  included  a  description  of  the 
proposed  network  and  commits  the 
State  to  the  implementation  of  statewide 
State  and  Local  Air  Monitoring  Stations 
(SIJVMS)  and  National  Air  Monitoring 
Stations  (NAMS),  operated  in 
accordance  with  the  criteria  given  in 
Subpart  B  of  40  CFR  Part  58,  Appendix 
E.  Section  7.  Ambient  air  quality 
monitoring  methodologies  used  in  the 
SLAMS  network  will  either  follow  those 
in  40  CFR  Part  58,  Appendix  E.  or  will  be 
equivalent.  The  quality  assurance 
procedures  of  Appendix  A  of  40  CFR 
Part  58  will  be  followed  in  operating  its 
SLAMS  sites  and  processing/analyzing 
the  air  quality  data. 

The  lead  monitoring  stations  will  be 
reviewed  on  an  annual  basis  and 
modified  as  needed  to  eliminate 
unnecessary  sites  or  to  correct 
inadequacies  indicated  by  the  annual 
review.  No  changes  will  be  made  to  the 
network  unless  prior  approval  is  given 


by  USEPA.  The  annual  SLAMS 
summary  report  will  be  submitted  to 
USEPA  by  July  1  of  each  year. 

USEPA's  original  review  of  the 
Indiana  lead  monitoring  plan  revealed 
that  it  met  all  applicable  requirements, 
with  the  exception  of  40  CFR  Part  58. 
Appendix  D,  Section  2.7,  which  requires 
lead  monitoring  in  the  vicinity  of 
significant  lead  sources.  In  an  October 
19. 1983.  letter,  USEPA  informed  the 
State  that  it  was  required  to  install  lead 
monitors  in  these  areas.  The  State  of 
Indiana  has  installed  lead  monitors  in 
certain  identified  areas  as  documented 
in  its  May  4, 1984.  submittal  and  May  21, 
1984,  letter  (which  includes  maps 
showing  locations  of  monitors  near 
stationary  sources).  In  1986,  Indiana 
notified  USEPA  that  six  lead  stations 
were  discontinued  due  to  historically 
low  measured  values. 

In  the  December  16, 1986,  submittal, 
Indiana  provided  all  lead  measurements 
for  the  period  1983-1986  (2nd  or  3rd 
quarter).  Source-oriented  monitors  are 
located  near  Hammond  Lead-Halox. 
U.S.S.  Lead,  Refined  Metals,  and  Delco 
Remy  (note,  the  Delco  Remy  monitor 
was  shutdown  in  the  3rd  quarter  of  1986 
due  to  low  monitored  values — i.e.,  less 
than  or  equal  to  0.12  ^g/m'  over  the 
past  three  years).  Although  Hammond 
Lead-Halstab  (new  plant)  is  near  the 
U.S.S.  Lead  oriented  site,  an  additional 
site  oriented  to  this  plant  is  planned  for 
the  early  spring  of  1987.  Oxide  and 
Chemical  previously  operated  two  lead 
monitors  near  its  plant  during  1981.  This 
limited  monitoring  data  showed 
attainment  of  the  lead  standard. 
Because  the  final  rule  restricts  the  hours 
of  operation  for  the  Franklin  Reactor, 
the  State  and  USEPA  believe  that  a  new 
monitor  is  not  necessary  at  this  time  in 
the  vicinity  of  Oxide  and  Chemical. 

In  addition,  a  lead  monitor  is  located 
0.6  km  northwest  of  Quemetco  in 
Indianapolis.  The  sampling  frequency  at 
this  site  will  be  increased  to  once  every 
day  starting  January  1987.  Because  of 
siting  constraints  (i.e..  wooded  area, 
railroad  tracks,  and  lack  of  power),  it  is 
not  practical  to  locate  a  site  closer  to 
this  facility. 

Recent  lead  monitor  data  show 
violations  of  the  quarterly  lead  standard 
in  the  vicinity  of  Hammond  Lead. 
Refined  Metals,  and  U.S.S.  Lead.  Since 
U.S.S.  Lead  shut  down  in  early  1986.  no 
monitored  violations  have  occurred.  It  is 
anticipated  that  the  installation  of  new 
hooded  systems  at  the  Refined  Metals 
plant  in  Indianapolis  will  eliminate  the 
violations  in  the  vicinity  of  this  source. 
The  sampling  frequency  at  the  Refined 
Metals  site  on  South  Arlington  Avenue 
will  be  increased  to  once  every  two 
days,  starting  January  1987. 


For  the  Hammond  Lead  site,  full 
compliance  with  the  emission  limits  in 
the  rule  is  predicted  to  result  in 
attainment  at  the  Summer  Street  site. 
However,  325  lAC  15-1  requires 
Hammond  Lead  to  investigate  further 
fugitive  emissions  not  regulated  by  325 
lAC  15-1.  The  rule  requires  the 
development  of  an  alternative  control 
strategy,  if  necessary,  by  June  30, 1988. 
This  control  strategy  will  be  designed  to 
assure  attainment  and  maintenance  of 
the  lead  standard  and  will  eliminate  any 
uncertainty  as  to  the  adequacy  of  the 
current  control  strategy.  The  sampling 
frequency  at  the  Summer  Street  site  will 
be  increased  to  once  every  two  or  three 
days  in  early  spring  1987. 

Action:  USEPA  is  proposing  final 
approval  of  the  revised  Indiana  Air 
Quality  Surveillance  Plan,  including  the 
recent  deletions. 

D.  New  Source  Review  (NSR) 

In  order  to  satisfy  this  requirement. 
USEPA  published  in  the  Federal 
Register  on  November  19. 1986  (51  FR 
41876),  a  notice  of  proposed  rulemaking 
on  Indiana  New  Source  Review  (NSR) 
for  lead  (Rule  325  lAC  2-1-1).  If  USEPA 
ultimately  approves  this  plan,  as 
proposed,  this  requirement  of  the 
Indiana  lead  plan  will  be  satisfied. 

III.  Conclusion 

USEPA  has  reviewed  the  State 
submittals  and  is  proposing  the 
following: 


study  areas 

USEPA's  proposed  aclnn 

A     Mobile    sourc*    retaled 

sues 

1    Frank  Boonan  E«pres»- 

Approval 

way  (1-80/94)  «»esl   ot 

CItne    Avenue    (Inckana 

912)  to  s  pomi  east  of 

Indianapois      Boutevard 

(IndMna         162/US-20) 

(Lake  County) 

2  JetlefsonviOe  Montonng 

Approval. 

Site  at  Junction  ol  i  -65/ 

US-62  (Clarti  County) 

3       New      Albany— Floyd 

Approval. 

County 

e    Stationery  source  related 

sues 

1    Retned  IMetals.  inc..  In- 

Approval 

dianapolis— Marion 

County 

2     USS     Lead    Refinery. 

Approval. 

East         CMcago-lake 

C^nty 

3     Onde    and    Cherrncal. 

Approval. 

Inc.  Braul— Oay  County 

4    Hammond   Lead   Prod- 

Approval, provided  the  Suie 

ucts.      HamrTx>nd— Lalie 

submits  additional  anforce- 

County 

abta         mcremenls         o) 

prograaa  lor  its  addnion^ 

studies    and    commMs    to 

submit  ttte  revised  control 

strategy.  *  necessary,  as  a 

SIP  revision 

5      GM      Delco      Remy. 

Approval 

County 

6.     Chrysler     Corporation 

Approval. 

Foundry,     mdianapolia— 

MaiKjn  Counti 

BEST  COPY  AVAILABLE 


l'~rT~ 
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ShKfy  areas 


7     Quemetco. 
lo — Uanon  County 


C  0«hef  sles. 

1  US.  Sleel.  Ganr— take 
County 

2  Betnienem  Sleel.  Bums 
Hartxx— Porter  Counly 

3.   Mand  Sleel  and  LTV 

Steel.    East    ChK»go— 

Lake  County 

4     Cornng    Giasa.    Bhil*- 

lon— Weds  County 

0    Amb«nl   lead  monitonng 

plan 
E  l«e«r  aource  revww - 


USEPA's  proposed  action 


Acxvovat.  prooided  an  ap- 
provatila  reweed  Slate  rule 
IS  submtied  along  wlt^  an 
iip.4o.d8te  attairwnent  denv 


Approval 
Approval 
Approval 


Approval 

Approval 

Approval   (SuCiect  of   sepa- 
rate rutemakms  action). 


A»thorily:  42  U.S.C.  7401-7642. 

Dated:  January  30. 1987. 
Frank  M.  Covington. 
Actkig  Regional  Administrator. 
[FR  Doa  B7-8034  Filed  4-9-87;  8;45  amj 
WLUNG  CODE  (SaO-SO-M 


USEPA  is  proposing  for  approval  the 
Indiana  lead  SIP.  including  325  lAC  15- 
1,  with  the  understanding  that  the  Stale 
will  submit  as  a  revision  to  its  SIP: 

(1)  A  commitment  during  the  public 
comment  period  to  submit  the  control 
programs  required  by  325  lAC  15-1- 
3{a)[3)  to  USEPA  as  a  revision  to  the 
Indiana  SIP  by  December  31, 1987. 

(2)  Additional  specific  increments  of 
progress  for  Ihe  Hammond  Lead 
Products  "further  study"  to  be  submitted 
during  the  public  comment  period; 

(3)  The  revised  control  strategy,  if 
necessary,  for  Hammond  Lead  Products, 
to  be  submitted  on  or  before  December 
31. 1988; 

(4)  A  revised  325  lAC  lS-1  which 
provides  an  enforceable  mechanism  to 
prevent  Quemetco  and  other  smaller 
sources,  if  appropriate,  from  increasing 
their  lead  emissions  above  5  tons/year, 
to  be  submitted  during  the  public 
comment  period;  and 

(5)  An  attainment  demonstration  for 
Quemetco  consistent  with  USEPA 
modeling  guidelines,  to  be  submitted 
during  the  public  comment  period. 

If  USEPA  ultimately  approves  325  lAC 
15-1  and  the  other  requirements  in 
Indiana's  lead  plan,  this  approval  will 
not  affect  in  any  way  the  existing  SIP 
requirements  as  they  apply  to  the 
sources  in  the  lead  plan,  i.e..  the  sources 
remain  bound  by  the  existing  TSP, 
opacity,  volatile  organic  compound,  etc. 
SIP  requirements. 

Under  5  U.S.C.  Section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  48  FR 
8709.)  If  USEPA  ultimately  disapproves 
any  portion  of  Indiana's  lead  SIP,  this 
too  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  it  will  impose  no  new 
requirements  on  any  source. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


FEDERAL  EMERGENCY 
MANAGEUENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-6909} 

Proposed  Flood  Elevation 
Deterniinations;  Aiat>ama  et  at. 

AGKNCv:  Federal  Emergency 

Management  Agency. 

action:  Proposed  rule.       

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevations  listed 
below  for  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jokn  L.  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001 
through  4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 


stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildingp  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
Section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement:  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67-1  AMENDED! 

The  authority  citation  for  Part  67 
continaes  to  read  as  follows: 

Autfa«rity:  42  U.S.C  4001  el  seq.. 
Reorganization  Plan  No.  3  of  1987,  E.0. 12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 

PROPOSED  Base  (100-Year)  Flooo 
Elevations 


-+- 


Source  o*  Hoodmg  ary)  Kx^iion 


CHtdaraftufQ 


I  (cHy),  Taladaga  Counly 

Coosa  fl*«r 

About  \\  >n<to*  do«vnslream  ol  I2lh  Avenue- 

About  4O0O  lee(  up*>eam  o)  r4or«oNi  SouOwm 

RaMay - - - — - 

Tail»seehatct»»  Cnek: 

At  mouth — - - 


sOepttt 
In  feel 
above 

ground. 

'Elev» 

Inn  in 

feel 

(NGVO» 


■413 
•4)4 
•414 
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Proposed  Base  (i 00- Year)  Flood 
Elevatiows— CkKitinued 


■^ 


11703 


Source  01  Ooodng  and  locako" 


«Deptt> 
m  <eol 
above 

ground 

*Eleva 

tion  m 

feet 

(NGVDl 


About  0  7  mne  upsiream  of  confluence  of  ^oui- 

mite  Branch  

Tcwn  Creek- 

At  mouth 

About  1000  l«8«  upstream  ol  Park  Lane.. 

Gntfn  Brsnctr  HVUfm  eonwimiijy. 

Talladega  Oeek: 

Just  downstream  ot  Hiorlolk  Southern  nataoy 
About   1  7  miles  upstream  ol  NortolV  Soutfiem 
Railway _ 

Maps  avaMibte  for  inepeclian  at  Itie  Oty  Halt. 
118  6ttt  Avenue.  SW..  ChMeraburg.  Alabama 

Send  commenis  to  T(<e  Honorable  BJ  Meeds 
Mayor.  City  ol  OWdersburq.  City  Had.  IIB  6»> 
Avenue.   SW.  Cnudeisburg.   Alabama  36044 


Demopotls  (city).  Mar«ngo  County 

Tomb-gUv  River 
Atx>ul  0  9  mite  dowrfstream  ol  Oemopolis  Loctt 

and  0am 

About  3  ?  miles  upstream  o(  Oemopols  Lock 

and  Dam 

B'ack  l^arnor  River. 
About  4  4  miles  upstream  o<  Ctjnfloence  wHh 

Tombigtiee  Rivet _ _ 

About  5  3  miles  upstream  ot  confluence  ¥nlh 

TombKjbee  River 

Mapa  available  tor  inspection  at  itie  City  Han. 

P  O  Box  580.  Demopolts,  Alabama 
Send  comments  to  The  Honotatile  Austin  Catd- 
well.  Mayor.  Oty  ol  Demopolis.  City  Hall.  PO 
Box  580.  Oemopods.  Alat>ama  36732 

Romaton  (toiwn).  EacamMa  County 
Big  EscarrtMt  Oae* 
AtKJut    0  6   mile   doomslream    ol    LouisviHe    & 

Nasfi^ilie  Railroad 

About  1  2  miles  upstream  ot  US  Highway  31 

Map*  avalaMe  lor  inspection  at  Itte  City  HaX. 
P  O  Box  632.  Fiomaton.  Alabama 

Ser«l  comments  to  The  Honorable  Frank  Davis, 
Mayor.  Town  ol  Flomalon,  C^^  Hall.  PO  Bon 
632.  Flomalon.  Alabama  36441 

Jackson  (city),  Clark*  County 
East  Basset!  Creek. 

About  500  leet  downstream  ot  Depot  Road 

About  2  45  miles  upstream  ol  Oepol  Road 

TofrtbigOee  Rrver 
About  1150  leet  downstream  ot  Norte*  Soultt- 

em  Railway    

About  2  18  miles  upstream  ol  Morlolk  Soulttem 
Railway  

Maps  avaWaM*  lor  inspection  at  lt>e  City  Han. 
PO  Bo«  1096.  Jackson.  Alabama 

Send  comments  to  The  Honorable  James  Amng. 
Ion.  Mayor.  City  ol  Jackson  City  Hall.  P  O  Bo» 
1096.  Jackson.  Alabama  36545 

Stevenson  (dty),  Jackson  County 
Bengis  Creek 
About  0  85  mile  downslream  ol  Kentucky  Street 
Atwut  117  miies  upstream  ol  the  LowsviUe  aixt 

Nashviie  Railroad _ _ 

Croor  Creek 

Just  downstream  ol  Lea  Highway __. 

About  0  5  mile  upsiream  of  the  Louwine  and 

Nashville  Railroad _ _ 

Bengis  Creak  Tntuta/y: 

At  mouth 

Just  downstream  ot  Carroll  Street _ 


Maps  svsUabl*  tor  in*p*ctlon  at  Uw  Ctty  Hail 
296  West  Mam   Street   Stevenson.  Alabama. 

Sena  comments  to  Ttie  Horvxable  Carl  Allen. 
Mayor.  Cny  ol  Stevenson.  Oty  Hall.  296  West 
Mam  Street.  Stevenson.  Alabama  35772 

5y<*ci<i»  (c^yii  Tatadega  County 


•4'8 

•416 
•432 
•417 

•415 

•418 


•92 
•93 

•93 
•94 


•es 

•76 


•34 
•45 


•35 

•36 


•607 

•618 

•607 

•611 

•600 
•619 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  ol  Hoodng  and  kx:atk>n 


Hiylv 


Upper  Siwtee  Creek 

About  750  leet  downslream  of  Old  \JS. 
way  280 

About  2430  leet  upstream  o<  U.S.  Ikghway  260.. 
Tributary  No   1 

At  mouth _ 

About  400  feel  upstream  o4  Airport  Road. 

Tnbular,  No  2: 

At  mouth 

About  2S80  lea*  ups»«am  ol  mouX 

Tntk/tary  No  3: 

At  mouth _ _ 

AtXKji  2750  leet  upstream  ot  mouth 

Oarty  Brancti 

About  800  (eel  downstream  of  4th  Street 

Just  downslream  of  Ou*rry  Road _ 

Just  upstream  of  Quarry  l^oad 

Just  downstream  of  U  S  Highway  280 _ 

Just  upsuaam  ol  US  Highway  260 

Just  upstream  ot  Pmecrest  Road I. 

Big  Ditch 

Just  upstream  ot  8th  Street 

Atxxit  470  feet  upstream  ol  Bay  Street 

Sfurtee  Creek 

Just  downstream  ol  Odena  Road _  .. 

Just  downstream  ol  6lh  Sfreat 

Cri.x>ked  Creek 

About  080  moe  downstream  ol  Sute  Highway 
148 

About  0  62  mile  upstream  of  Brickyard  Road 

Maps  avalable  tor  inspection  at  the  City  Hall. 

P  O  Box  390.  Sytacaugs  Alabama. 
Send  comments  to  The  Honorable  John  Fklyd. 

Mayor.  Oty  ol  Sylacauga.  Oty  HaU.  PO   Boi 

390.  Syiaca-jga.  Alabama  35150 

Vernon  (cMy),  Lamar  County 

Yellott  Creek 
About  1  1  miles  downstream  ol  Slate  Highway 


sOeplh 
in  feet 
above 
ground 
'Eieva- 
ton  in 
feet 
(NGVO) 


17 


About  1 .6  miles  upalraani  ol  CohantMS  Avenue 

East 

Tributart  No   1 
About  1250  feet  downstream  ot  Yellow  Oeek 

Road 

About  2100  feet  upstream  of  State  Highway  18.. 
Buck  Creek: 
About  1500  leet  downatraam  ^  Slate  Highway 

18 _ 

About  2500  feet  upstream  of  Stale  Highway  18 
7c>irr  Branch- 
About  700  feet  downstream  ol  Slate  Highway 


17. 


About  1  6  miles  upstream  ol  First  Street  Nofttw 
west 


Mapa  avalM>la  for  inapactton  at  the  CMy  HaU. 
P.O  Box  357.  Vomon.  Alabama. 

Send  comments  to  The  Honorable  Homer  C 
Smith.  Mayor.  CHy  ol  Vernon.  Oty  Hall.  PO 
Bon  357.  Vernon.  Alabama  35592 


ARKANSAS 


Independence  Coumy 

Bkie  Creek 

At  conlluence  with  Miller  Oeek 

Downslreem  side  ol  State  Route  25/233 _... 

Approximately   1.600  leet  upstream  ot  County 

Route  97.- __ __ _ 

Pfeitfer  Creek: 

At  conthience  with  Miller  Creek  

Upstream  sKle  of  Coumy  Rome  235 

40  leet  upstream  ol  County  Rout*  87 

Polk  Bayou: 

At  confkjence  with  HUMS  HMr .._ _ 

At  State  Route  69  bypass 

Dry  Run  Creak. 

At  confluerv:*  with  Polk  Bayou 

Approoraalely   1JS0  leal  i^draam  ol  StaW 

Route  106 

Tributary  to  MMer  Creek: 

Al  oonfluenca  with  Miner  Creak 


•517 
•544 

•529 
•544 

•539 
•545 

•539 
•545 

•529 

•574 
•560 
•592 
'599 
•631 

•530 
■587 

•465 
•533 


•520 
•552 


•270 
•293 


•273 
•304 


•261 
•293 


•288 
•336 


•286 
•302 

•341 

•279 
•357 
•392 

•266 

•260 

•267 
•265 
•263 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  tocalion 


AMVoximalely  1 .350  leet  upstream  Irom 
ence  with  Miker  Creek 


tor  Impacttow  at  the  County 
Judge's  OftKe.  County  Courlhouss.  Bslonv^le. 
Arkansas 
Send  comments  to  The  Honorable  Oevd  Wyaa. 
Independeftce  CourMy  Judge.  County  Court- 
house. Balasville.  Arkansas  72501. 


CAUPOWAA 


Ortnd*  (CItr).  Contra  Cocta  County 

Sary  PabkrCreek 
50  leet  upstream  ol  Bear  Cra*k  Road  al  EB 

mud  erosion  control  dam._ _ 

150  leet  above  confluence  with  Laulerwassar 

Oeek _ _ _ _ _.,. 

50  leet  downstream  ol  Onndi  Way 

At  conlkienoe  wMh  Overfull  Oeek 

150  leet  downstream  ol  Brooksxle  Road 

Lamerwasser  Creek. 

At  contkience  ««th  San  PaWc  Creek 

North  crossing  al  Wbnei  Road 

too  leet  upstream  ol  Oak  Art>or  Road 


150  leet  upstream  ol  Lombartty  Lane _ 

3.400  leet  i«slre*in  of  Lombardy  Lane ... 
Cascade  Oeek: 

At  confkjence  with  San  Pablo  Creek  

870   leal  abova  ranNuance  aWi  Swi 

Creek_ 

1.920  feet  above  conOuanoa  «W)  S««  Pabto 

Oeek _ 

Oferhili  Cfeek 
320  feel   above  conlluence  wNh  San  Pabto 

Oeek  at  Moraga  Way _.. 

1.240  feel  above  conlluenc*  with  San  Pabto 

Oeek 

2.000  feet  above  oonRuanc*  uMi  San  Pabto 

Oeek _ _. 

Moraga  Cxaek: 
Corporate  Ikniis  ol  the  CHy  ot  Orinda  at  Ivy 

too  leei  upstream  ol  Lavenda  Oriv* _ _. 

100  leet  upstream  ot  B  Camino  Moraga 

20  leet  down»»aam  of  Padllc  Gas  and  EiecWc 
Access  Road _ 


'Depth 
in  leal 
above 
around. 
^Eleva- 


(NGVDI 


•297 


Map*  ara  avalaMa  tor  mapaeOen  at  Oty  Hal. 

26  Onnd*  Way.  Onnda.  CaMoma 
Send  comments  to  Mayor  Joseph  Hart.  CMy  Hal. 

26  Onnda  Way.  Orinda.  Califomn  94563 

Sutter  County  (Unlncorporatad  Araaa) 

Auburn  Ravne    100  feet  downstream  from  Iha 

camar  ot  Pleasant  Grove  Road .._ 

Aubun  Rmrifm:  Al  a  paim  ISO  teat  north  of  the 

stream  and  ISO  laat  was)  ol  Ihe  Union  Pacific 

Railroad _.. 

Curry  Creek:  Al  Caniar  ol  Kays  Road.  450  laet 

east  ol  Its  aasMm  wiaisacllon  wNh  Plaaaawl 

Grove  Road 

Curry  Creek  Bypass  250  leet  downstream  Irom 

the  center  ol  Pleasant  Grove  Road  .._ _ 

£asl  SiOe  Canal  350  leel  downstream  Inim  the 

center  ol  PacifK  Averwe __ 

Howsley   Creek    250   feel   upstream   Irom   Oia 

center  ol  Pleasant  Grove  Road - 

Kmg  Skxigh  275  laet  upstream  hom  tha  oanMr 

ol  Pleasant  Grove  Road _ 

Norrh  Kmg  Slough  Al  center  of  Cadao  Road.  300 

leet  east  ol  trie  Union  Paatic  Raikoad  

Pleasant  Grove  Creek  At  center  ot  FitiaU  Road. 

450  leet  west  of  its  miersecnon  with  nsaisnt 

Grove  Road — 

Pleasant  Grove  Creek  Bypass  1 50  leet  upstream 

from  tt>e  center  of  Piaasani  Grove  Road..- 

Pleasani  Grove  Qaak  Canal:  At  the  kuarsackon 

ol  Pacific  Avenue  and  Howsley  Road _ 

S^or  Rver  At  the  inieisaclton  ol  Kampton  and 

Pleasant  Grove  Roads 

Cross  Canal  Al  Canter  ol  Stale  li|^ay  70  and 

99.  1  mM  south  ol  II  ln«araac«on  «M  llBWlay 


•340 

•391 
•403 
•477 
•526 

•390 
'423 
•437 
•467 
•537 

•391 

•416 

•470 

•476 
•511 
•5j2 


•517 
•548 

•575 

•605 


■46 


•41 
•39 
•36 
•43 
•45 
•39 


•37 
•60 

•30 
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Proposed  Base  (1  00-Year)  Flood 
Elevations— Continued 


Source  o<  flooding  and  locatton 


Sacnmerk)  Rn-er:  At  Itw  intersaction  o<  G«dn«r 
»nd  Wood  Roads 

Sutter  Bypass  At  the  inierseclion  01  Laurel 
Avenue  and  Slate  Highway  99_ 

Mapa  ara  avaMaMa  lor  ravtaw  at  the  Planning 
Oepanmonl.  County  Admnislration  ButWing.  463 
Second   Street.    VutM   Oty.   CaMomia    95991 

Send  comments  to  Mr  Lany  Comta.  County 
AdinMvstrator.  463  SecorKI  Street,  Yuba  City. 
Cakfoma  95991 


COLORADO 


NNiatfala  County 
LMe  For*  of  Gunnson  River 
2.080  leel  upstream  ol  Vine  Street.  South  o> 

Lake  Crty _ 

150  leer  upstream  o4  Spnng  Street  420  leet 

south  ol  Lake  Oty  corporate  limits 

190  leel  downstieam  ol  Lalie  City  corporate 

hmrts  

2.050  (eel  ao«f)stream  ol  San  Juan  Drive 

Henaon  Cree* 

At  Lake  City  corporate  limits _ 

900  teet  upstream  of  Gunnison  Avenue 

Mapa  ara  avaMaMa  lor  Inapactlon  at  the  Hins- 
dale County  Courthouse.  County  Administrator's 
Ottice.  Henson  Street,  Lake  Oty,  Colorado. 

Send  comments  10  Mr  Robert  Skerry.  Cha»man. 
Board  ol  Hinsdale  County  Commissiorters.  P.O. 
Bo>  403.  Lake  Oty.  Colorado  S163S. 

Lake  OtY  (City),  HInadala  County 

La*t  Fork  ol  Gunnsor  Rivet 
Just  upsueam  ol  Henson  Creek  at  Lake  City 

corporate  limits 

450  leel  downstream  ol  9th  Street  Bndge 

Henson  Oeek 
250  leet  upstream  ol  Lake  Fork  ol  Gurwitson 

River  

Just  upstream  ol  Gunmson  Avenue 

At  Hinsdale  County  corporate  limits _ 

Mapa  arc  avaMaMa  tor  Inapactlon  at  the  Hins- 
dale County  Courttiouse.  County  Admmislralor's 
Ottice.  Henson  Street.  Lake  Oty.  Colwado 

Send  comments  to  Mayor  Robert  E  Halt.  PO 
Bon  544.  Lake  Oty.  Colorado  B1235. 

FLOmOA 


CokKTiMa  Couftty  (Urtlncorporatatf  AfM«) 
Same  Fe  River 

At  western  county  tx)undafy _ 

At  confkience  ol  Okislee  Creek _ 

AJIigttor  Lalie  Entire  shoreline  

Maps  avaMaMa  lor  inapeetlon  at  the  Building 
OHioals  Ollice.  County  Annen  BuiWing.  PO 
Drawei  1529.  Lake  City.  Flonda 

Send  comments  to  The  Honorable  James  Mont- 
gomery. Cluirman.  County  Commission.  Colum- 
bia County.  County  Anrwx  Building.  P  O  Drawer 
1529.  Lake  Oty.  Flonda  32056 


«Oeplh 
m  leet 
above 

ground 

^Eleva- 

bon  in 

leel 

(NGVD) 


Lake  City  (CHy),  CMumMa  County 

Alligator  Lake  Akmg  sivxekne 
Montgomery  Outlet  Stream 

At  mouth      

Just  downstream  ol  sarvloe  road  aaat  ol  South 
Maiion  Street _ 

Just  upstream  of  South  Manon  Street 

Jusi  dowrtstream  ol  South  First  Street 

Just  upstream  ot  Columbia  City  Road 

About  BOO  leet  upstream  ol  Alamo  Drive 

Montgomery  La*e  Along  shorehne 

Mapa  avaMaMa  tor  Inapactiort  at  the  Buikkng 

Ollicial's  Ollice.  Oty  BuMing.  150  North  Ala- 
chua, lake  Oty.  Flonda 


•45 
•36 


•8,687 
•8.669 


•8.630 
•8.S90 


•8.685 
•8.686 


•8.667 
•8,632 


•8.667 
•8.676 
•8.685 


•34 

•58 

•104 


•104 

•104 

•104 
•109 
•110 
•115 
•131 
•131 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  fkioding  and  location 


Send  Comments  to  The  Honorable  Faye  Bowling, 
Actog  Oty  Manager.  Oty  ol  Lake  Oty.  Oty 
Budding.  150  North  Alachua,  Lake  Oty,  Flonda 
32096 


Su«Mfina«  County  (Unlncocporatad  Araaa) 

Suwanpee  River: 

At  c^nlhience  ol  Santa  Fe  River 

Just  upstream  ol  State  Road  250 

Abovt  3  5  miles  upstream  of  Interstate  75 

Santa  Fe  River: 

At  mouth 

Abofl  0  7  mile  upstream  ol  confluence  ol  k:he- 
lutknee  River 

Mapa  avaMaMa  for  Inapactlon  at  the  County 
Cooadinator's  Ollice.  County  Courthouse.  224 
Pine  Avenue.  Live  Oak.  Florida 

Send  comments  to  The  Honorable  Clarence 
Oowe.  Ctiairman.  County  Comrrvssion.  Suwan- 
nee County.  County  Courthouse,  224  Pine 
Aveaue,  Live  Oak.  Fkjrida  32060, 

I  qeorqia 


CtMtMwochaa  County  (Unkicorporalad  Arww) 

Chattstioochee  River 
About  9  0  miles  downstream  ol  conltuence  ol 

Ofwichee  Oeek 

At  the  confkjence  ol  Upatoi  Creek „ _ 

Mapa  avaMaMa  lor  Inapoctton  at  the  Ollice  ol 
Ihe  Board  ol  Commissiooers.  County  Court- 
houae,  P  0  Boa  596,  Cusseta.  Georgia 

Send  comments  to  The  Honorat>le  Waller  F 
Roafo.  Chairman.  Board  of  County  Commis- 
sionars,  Ctiattahoochee  County.  County  Court- 
house. P  0  Box  596.  Cusseta.  Georgia  31805. 


1. 


ILLINOIS 


Forsyth  (VUlaga),  Macon  County 

Stevem  Creek. 

Just  upstream  ol  Weaver  Avervje 

Al)ati1  2.600  leet  upstream  ol  Weaver  Avenue .... 
Mapa  avaMaMa  for  kiapactkMi  at  the  Village  Han, 

424  ElvKOOd,  Forsyth,  Utinois 

Send  comments  to  The  Honorable  Dale  E  Aup- 
perl*.  Mayor.  Village  ol  Forsyth,  Village  Hall. 
424jElwood,  Forsyth.  Illinois  62S3S. 


•  Depth 
mleel 
above 

ground. 

^Eleva- 
tion in 
leet 

(NGVD) 


ILUNOIS 


!  Northbreok  (vMage),  Cook  County 

Undeiwriters  Tribulaiy: 

At  i»outh 

Just  upstream  of  Helen  Drive... 

Tectu^'  Drain: 

Just  upstream  ol  Ocago.  Milwaukee.  St.  Paul 
aad  Pacific  Railroad 

AbQlit  1.200  feel  upstream  ol  Fox  Glove  Drive. . 
SouttiForli  Tectiny  Dram: 

At  mouth _ 

About  300  leet  ijpstream  ol  Wood  Drive 

Mapa  avaUabM  lor  Inapactlon  at  ttw  Office  of 

the  Village  Manager,  Nortruxook  Village  Hall, 

1225  Cedar  Lane.  Northbrook.  IHmois 

Send  comments  to  The  Honorable  Lucinda  Ka- 
aparson,  village  President.  Village  of  North- 
brook.  Village  Han.  1225  Cedar  Lane,  North- 
brofk.  iHmois  60062, 

KENTUCKY 


Whllaaburg  (etty),  Latehar  County 

Mortn  Fork  Kentucky  River: 
About  1  06  miles  downstream  of  confluence  ol 

Shndlick  Oeek 

About  1  4  miles  upstream  ol  Paksade  Orlva 

Map*  avaMaMa  tor  Inapactlon  at  the  City  Halt. 
WhMestxirg,  Kentucky, 


•32 
■59 
•85 

•32 

•34 


•212 
•224 


•657 
•658 


•651 
•666 


•640 
•668 


•652 


•1.124 
•1,177 


PROPOSED  Base  (1  00- Year)  Flood 
Elevations — Continued 


Soufce 


ol  flooding  and  locatHjn 


Send  comments  to  The  Honorable  James  D. 
Asher  Mayor,  Oty  ol  Whilestxjrg.  Oty  Hall, 
Whitestxjrg,  Kentucky  41856 


Ourtiam  <to«m),  Andreacoggki  County 

Androscoggin  River 
200  leel   apstream  ol  downatream  corporate 

kmiis 

100  'eet  i4Etream  ol  Worumbo  Mill  Dam 

250  leel  downstream  ol  conlluence  ol  Dyer 

Brook , 

500  leel  downstream  of  upstream  corporate 

limits 


Mapa  avaMaWa  for  Inapactlon  at  the  New  Town 

OHices.  Ourtiam,  Mairte, 

Send  commarts  to  The  Honorat>le  Bartiara  Ches- 
tey,  Chairrrvn  ol  the  Town  ol  Durham  Board  ol 
Selectmen,  Androscoggin  County,  Town  Offices, 
RR    2,  Bok   1908.  Lisbon  Fails,  Mame  04252 

Mattawamkaag  (town),  PanotMCOl  County 

Penobscot  River: 

At  downslraam  corporate  limrta 

At  conlluence  of  Matiawamkeag  River 

At  upstieaT  corporate  limits _ 

Mattawamketg  River 

At  confluence  *i1h  Penotwcot  River 

Approxirrtalely  17  mles  upstream  of  Maine 
Central  Railroad  Bridge  

Mapa   avalMila   lor   ktapectton   at   the   Town 

Vault,  Matiawamkeag,  Maine 
Send  commerts  to  The  Honorable  Chlford  Oavies. 

Fust  Seiedman  of  the  Town  of  Matiawamkeag. 

Penobscot  County.  Town  HaU.  PO    Box  260. 

Maltawamlieag,  Maine  04459 


MICHIGAN 


'uSaL*( 


(townaMp),  loaco  County 

Au  Sable  RnJar. 

At  mouth.  I „ _ 

About  I40t  leet  upstream  ol  River  Rood  „ 
Lake  Hofon- Bhorellne 


sOepth 
m  leet 
above 
ground 
'Eleva- 
tion in 
feet 
(NOVO) 


Mapa  available  lor  Inapactlon  al  ttie  Township 
Hall,  311  Rfth  Street,  Oscoda.  Michigaa 

Send  comments  to  The  Honorable  Dale  Lamrock. 
Sutwrvisor,  Towr^ship  of  Au  Sat>le,  Township 
Hall,  311  Fifth  Street.  Oscoda.  Michigan  48750 


Hamlki  (township),  Mason  County 

Lake  Michigan  Mortg  shoreline - 

Hamlin  Lake:  Within  community 

Mapa  avaUat>le  lor  Inapactlon  at  the  Township 

Hall.  Box  647.  3775  North  Jet>avy  Dnve,  Lud- 

mgton.  MKtiigan. 

Send  comiTCnis  lo  The  Honoratile  William  L 
Organ,  Supervisor,  Township  ol  Hamkn.  Towrv 
ship  HaU.  Box  647,  3775  North  Jebavy  Drive. 
Ludtngton.  Michigan  49431 

HiHadala  (dty).  HMIadals  County 

St  Joseph  nver 

About  2.a00  laei  downstream  ol  Mectvanic 
Street 

About  400  leet  upstream  ol  South  Street 

About  450  leet  upstream  ol  South  Street  

About  800  feel  upstream  ol  GiiswoW  Street 

Saw  Beese  lake:  Within  community 

Mapa  avaIMM  for  Inapactlon  at  the  Oty  Halt. 
Comer  ol  ^road  and  Hillsdale.  Hillsdale.  Michi- 
gan, 

Send  comnvnts  to  The  Honorat}le  Hertjerl  H. 
Hine,  Mayor.  City  ol  KMlsdale.  Corr>er  of  Broad 
and  Hillsdale.  HiHsdaie.  Michigan  49242 


•81 
•108 


•122 
•127 


•191 
•202 
•240 

•202 

•212 


•584 

•585 
•584 


•584 
•595 


•1.068 
'1.088 
•1,097 
•1,097 

•1.099 
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Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  ol  flooding  and  locaUon 


Sabmamg  (vWag*),  Huron  County 

Sagmaw  Bay  Withm  community _ 

Sebewang  River 

At  moutti ™..™,....„„„„„ . 

At  confluonco  o(  State  Ormn _.... 

Store  Oram  Withm  community 

Map*  avaNat)!*  lor  Inspeclton  at  the  ViHaga  Hal. 

108  W  Man.  Sebewang.  Michigan 

Send  commerrts  to  The  Hooorat)le  Waller  Engeo- 
hart  Village  Presidem.  VHIage  of  SetMwang. 
Vrilage  Han.  108  W  Mam.  Set>ewaing.  Michigan 
48759. 

Summit  (townaNp),  Maaon  County 

Lake  Michigan:  Along  stwrehne 

Bass  Lake  Along  shorekne _ 

Map*  avaHalile  tor  Ittapoctlon  at  the  Township 
Han.  6019  Sooth  US  31.  Lud»>gton.  Michigvt 

Send  comments  to  The  Honorat>le  Ed«vard  S. 
Iteen.  Supennsor.  Townsh*  o(  Summit,  Towrv 
ship  HaN.  6019  Soutti  U.S.  31.  Ludmgton.  Michi- 
gan 49431. 


MINNESOTA 


Carver  County  (unlncorporalad  araaa) 
Mnneaota  River 

About  3.7  miles  downstream  ol  County  Highway 
9 

Atxxit  500  feet  upstream  ot  State  Highway  25 .... 
South  For*  Crow  River 

About  700  feet  upstream  ol  county  boundary 

Just  downstreani  ol  County  Higtmay  30 

Uapes  Creek  Within  community 

Maps  avaaable  for  Inapoctlon  at  the  Planning 

and   Zoning   Office.   600   East   Fourth  Street. 

Ctiaska.  Minnesota 

Send  comments  to  The  Honorable  Earl  F.  Gnaw. 
Cfiairman.  County  Board.  Career  County.  600 
East  Fourth  Street.  Chaska.  Mnnesola  55318. 

Sibley  County  (unincorporated  areas) 
Uinnesota  River 
About  1.300  feet  downstream  ol  Stale  Higttway 
25 


About  0.8  mile  upstream  ol  Slate  Highway  93 

Maps  avaHaMe  for  mapecHon  at  the  Planning 
and  Zoning  Office.  PC  Box  171,  Gaytord.  Min- 
nesota 

Send  comments  to  The  Honorable  Rot>en  Bade. 
Chairman,  County  Board.  Sibley  County,  P.O. 
Box  171,  Gaylord.  Minnesota  S5334. 


MISSOURI 


BIgelow  (vMaga),  Holt  County 

Uasam  River  Withm  community 

Mape  available  for  Inapectlon  at  the  Sportman 
Lodge.  Bigelow.  Missoun 

Send  comments  to  The  Horxxable  Georgia  Stone. 
Chairman  ol  the  Board  ol  Tnjstees.  Vdlage  o« 
Bigelow.  Sportman.  Missoun  6*425 


Big  Lake  (vHtage).  Holt  County 

lUissoun  River 
At  Intersection  ol  US   Highway  159  and  Stats 

Highway  111 

Atxxit  12  miles  south  of  intersection  o<  State 

Highway  ill  and  State  Highway  118 

Map*  avaHaMe  tor  Inapection  at  ttie  City  Build- 
ing. Big  Lake.  Missoun 

Send  comments  to  The  Honoratjie  Donald  C. 
Gilmore.  Chairman  on  the  Board  ol  Trustees. 
Village  ol  Big  Lake.  RRl.  Box  227,  Bigekiw. 
Missoun  64425. 


•  Depth 
inleet 
atxMe 

ground. 
'Eleva- 
tion in 

(NGVD) 


•584 

•584 

•593 
•593 


•584 

'584 


•725 
•732 

•934 
•952 
•935 


•730 
•784 


•861 
•866 


Proposed  Base  (100- Year)  Flood 
Elevations— Continued 


Source  aH  lloodmg  and  kx:alion 


Charlton  County  (lailncorporated  areas) 

Mssou)  River 
Atxxit  0.4  mile  downstream  ol  conHuerxx  ol 

Little  Ctianton  River 

About  6.7   miles  upstream  ol  oonfluenoe  ol 

Grand  River 


Mape  avallabis  lor  Inapectlon  at  the  County 
Courttxxise.  KeytesvUle.  Missouri 

Serxl  comments  to  The  Horx)rat>le  Larry  Peters, 
Presiding  Commissiooer.  Chanton  County. 
County  CourttKXJse.  Keytesvilla.  Missouri  65261. 


Coming  (town).  Holt  County 

Uissouh  River  Within  community _ 

Maps  avallabla   for   Inapectlon  at  the   Town 

Clerks  Residence.  Rt   1,  Box  39C,  CorrAtg, 

Missoun. 

Send  comments  to  The  Horxxable  John  Stout 
Chairman  ol  the  Board  ol  Tmstees,  Town  ol 
Coming.  PO.  Box  553.  Commg.  Missoun 
64435. 


Craig  (dty).  Holt  County 

Uissouh  River  Withm  community _„ „ 

Maps  avallabla  for  Inapectlon  at  the  City  Hall, 
Craig.  Missouri. 

Send  comments  to  Ttie  Horxxable  Frank  B. 
Gates.  Mayor,  City  of  Craig.  City  Hall.  Craig. 
Missoun  64437. 

ForaM  City  (dty).  Holt  County 

Missoun  River 
At  Intersection  ol  Burlington  Northern  railroad 

arxl  B  Street _ 

At  Intersection  of  Burlington  Nortttem  railroad 

and  Collins  Street 


Maps  avaHaMe  for  Inapectlon  at  the  Mayor's 
Office.  City  HalL  P.O.  Box  222.  Forest  Oly. 
Missouri. 

Send  comments  to  Ttie  Honoratile  Greg  Book. 
Mayor.  City  of  Forest  City,  City  Hall.  P.O.  Box 
222,  Forest  City,  Missouri  64451. 


Fortescue  (town).  Holt  County 

Missoun  River  Within  community 

Maps  svailal>le  for  Inspection  al  the  ChMman's 
Home.  Fortescue.  Missoun 

SerxJ  comments  to  The  Honorable  Ouentin 
Goolst>y.  Ctiairman  of  the  Board  of  Trustees. 
Town  of  Fortescue.  Fortescue,  Missoun  64452. 

Holt  County  (Unincorporated  Areaa) 

Missoun  River 

At  confluence  ol  Nodaway  River 

Al  norttiem  county  boundary 

Maps  avallabla  for  Inapectlon  at  the  County 

Clerk's  Office.  Oregon.  Missoun 
Send  comments  to  The  Honoratile  John  KWm. 

Presiding    Commissioner.    Holt    County.    Holt 

County   Courttiouse.   Oregon,   Missoun  64443. 


Lake  St  Louis  (City).  St.  Charles  County 
PeraqueCteek 

Just  downstream  ol  North  Outer  Road 

Just  downstream  ol  Lake  St  Louis  Dam 

Just  upstream  ol  Lake  St  Louis  Dam 

About  12  miles  upstream  of  US  Highway  40 

Maps  available  for  Inspection  at  the  City  HaK. 

1000  Lake  SI  Louis  Boulevard.  Lake  St.  Louis, 

Missoun 

Send  comments  to  Ttie  Horxxat>le  Steve  Linehan. 
Mayor.  City  ol  Lake  St  Louis.  1000  Lake  Si 
Lous  Boulevard.  Lake  St  Louis,  Missoun 
63367. 


*Deplh 
inleel 
above 
ground. 
'Eleva- 
tion n 
feet 
(NGVD) 


•628 
•651 


•879 


•871 


•850 
•851 


•861 


•833 
•865 


■491 
•492 
•505 
•516 


Proposed  Base  (1  00-Year)  Flood 
Elevations— Continued 


Source  of  floodmg  and  kx^ation 


Mound  City  (City).  HoH  County 

Missoun  River: 

At  ttie  intersection  ol  Interstate  29  and  Burling- 
ton Northern  railroad 

About  1000  feet  west  ol  intersection  ol  Highway 
N  and  North  Street 


Mape  avaHahls  for  Inapectlon  at  the  City  HaN. 
205  East  Sixth  Street.  Mound  City.  Missoun. 

Send  comments  to  The  Honorable  Oellie  Ellon. 
Mayor.  City  ol  Mound  City.  City  Hall,  205  Eaal 
Sixth  Street.  Mound  CHy.  Missoun  64470 

Perry  County  (Unincorporated  Areas) 
Atesasppi  River 

At  souttiem  county  boundary __ „.... 

About  20  miles  upstream  from  corifluence  of 

Ok)  River _ „„ 

Apple  Creek: 
About  2.7  miles  downsjeam  ol  US   Highway 


61., 


About  1.7  miles  upstream  ol  US  Highway  61 

Mape  aviHaMe  for  Inapectlon  at  the  County 
Courttxxjse,  15  West  Ste  Manes.  Perryville, 
Missoun 

Send  comments  to  The  Honorable  Kari  Klaus, 
Presiding  Commissioner.  Perry  County.  County 
Courthouse.  15  West  Si  Manes.  PerryviHe.  Mis- 
soun 63775. 


«Deplti 
mtoet 
above 
ground. 
*Elev«- 
txxi  m 
feet 
(NGVD) 


•866 
•867 


•370 
•393 


•388 

•420 


MONTANA 


Lake  County 

^ower  Swan  River 

Approximately  100  leet  upstream  of  the  FM- 
head  County  Ime 

Approximately  600  leet  upstream  ol  Johnson 

Creek  al  Swan  Lake 

Upper  Swan  River 

At  downstresm  lirmt  of  detailed  study „.,.. 

Anoroximalely  3120  feet   downstream  ol  the 
confluence  with  Wtmetail  Creek 

Approximately  4350   leet   downstream  ol  Vie 
conlkierx»  with  South  Woodward  Creek 

At  confluence  with  Cedar  Creek 

Approximately  120  leet  downstream  ol  ttie  con- 
fluence with  Lxxi  Creek 

Al  the  confkjerx»  with  Jim  Creek 

Approximately  320  leet  upstream  of  ttie  conflu- 
ence with  Akter  Creek 

At  Missoula  County  bne _ 

Maps  are  avaHaMe  for  Inapectlon  at  the  Lake 

County  Planning  Division.  County  Courthouse. 

Poison,  Montana 
Send  comments  to  Mr    Oonak)  Peterson.  Ctiair- 
man,  Lake  County   Board  ol   Commissioners. 

County   Courthouse,   Poison.   Montana  59860. 


NEW  HAMPSHIRE 


Farmlngton  (town),  Strafford  County 
Cocheco  River 

Al  downstream  corporate  limits 

Al  Watson's  Cross  Road 

Approximately  0  6  mile  upstream  ol  confluence 

ol  Ela  Rrver 

Mad  Rrvar 

Confkjence  with  Cocheco  River 

At  State  Route  11 

Approximately  .4  mUe  upstream  ol  State  Roue 

11 

Approximately  0.3  mile  downstream  ol  New 

River  Road _ 

At  downstream  side  ol  New  River  Road 

Approximately  0  4  mile  upstream  ol  New  River 

Road 

Approximately  0.7  mila  upstream  ol  New  River 

Road 

Upstream  side  of  Hometown  Road 

eif  Rive"- 
At  confluence  with  Coctieco  River  „ 


•3.034 

•3,073 

•3.095 

•3.120 

•3.172 
'3,233 

'3.358 
•3,417 

•3.430 
•3,503 


•236 
•256 


•314 


•278 
•319 


•360 


•395 
•435 


•483 


•515 
•573 


•310 
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Proposed  Base  (100-Year)  Flooo 
Elevations— Contmued 


Source  o(  flooding  and  localion 


Apfxoximalely  0.5  mile  downstraam  ot  Spring 
Street _ 

At  upstream  side  ol  Spriog  Street - 

At  upstream  corporate  ivrvXs 

Dames  Brook: 

At  confloence  with  Coctwco  Rnrer 

Approximalety  1 70  teet  upstream  ot  Elm  Street... 
Kic*irtg  Horse  Brook 

At  confluence  wntti  Oames  Brook 

At  downstream  side  ol  Winter  Street 

Approximale'y  40  leet  upstream  ol  Glen  StreM— 

Approiimatety   96    leet    upstream   ol    Chtrlat 

Street _ _ 

Maps  avalable  for  Irwpectlon  al  Uo  Planning 

Board.  Town  Hall.  Farmington,  New  Harripehire. 

Sertd  conmienls  to  The  Honorable  John  Scurton, 
Chairman  of  trie  Town  of  Farrmnglon  Board  ol 
Selectmen,  Straflord  County.  Town  Hall.  Farm- 
ington. New  Hampshire  03835 

NEW  YORK 


Fayette  (Town),  SeiMca  Cotnly 

Seneca  Lake  Entre  shoreliive  within  community 
Seneca  Rrver 

At  eastern  corporate  hmrts 

Upstream  side  ol  Stale  Route  96A 

Cayuga  Lake  Entire  shoreline  within  comfnunHy 
Map*    avaUat)!*    for    inapection    al    ttw   Town 

Clerti's  Office.  2932  Route  96.  Waterloo.  New 

Yortt. 

Send  comments  to  The  Honorable  Gail  Aljbott. 
Supervisor  lor  the  Town  ol  Fayette.  Seneca 
County.  3430  Route  69.  Seneca  Fans.  New 
Yord  13148 


Lodi  (Town),  Seneca  County 

Sececa  Lake:  Entire  shoreline  within  community 
Map*  *vallai)4e  for  Inspection  m  c/o  Louis  Jeiv 

nngs.    Town   Clerk.   East  Seneca   Street   (10 

a  m  -4  p  m .  Monday-friday). 
Send  comments  to  The  Honorat>le  Francis  Hurd, 

Supervisor  ol  the  Town  ol  Lodi.  Seneca  County. 

Box  185.  Lodi.  New  Yorti  14860 

Ovid  (Town),  Seneca  County 

Cayvga  Lake  Entire  shorehne  wtthx  community 
Seneca  Lake  Entire  shoreline  within  community 
Maps  avaliatite  for  lnsp«ctlei<  m  c/o  Cynthia  J 

Xavier.  Town  Cler*.  7122  Orchard  Street,  Ovid, 

New  York 

Send  comments  to  Ttie  Honorat)le  Lavnence  Wit- 
kms.  Supervisor  for  the  Town  ol  Ovid.  Seneca 
County.  R  0  2,  Box  93.  Routs  414.  Ovid.  Naw 
York  14521 


sOepth 
m  leet 
alxjve 
ground 
'Eleva- 
tion in 
leet 
(NGVD) 


Starkcy  (Town),  Vatsa  County 

Seneca  Lake  Entire  snorelme  witfim  oommunNy 

Maps  available  for  Inapectlon  al  ttie  Town  Ha*. 
40  Seneca  Street.  Dundee.  New  York 

Send  comments  to  Ttie   Honorable   Edward  J. 

Raps.    Supervisor  lor    the    Town    of    Stailtey. 

Yates  County,   35  Man  Street.   Dundee.   New 
York  14837 


Torrey  (Town),  Yates  County 

Seneca  Lake  Entire  itiorekne  wtttiin  community 

Xeuka  Lake  Outlet: 

Conlluence  with  Seneca  Lake _... 

Downstream  side  ot  CONRAH.  bridga. 

Al  upstream  side  ol  Route  14  Bndge 

Maps   avaitaMa  for   Inspection   at   ttie  Torrey 

Town  Clerk  s  Office.  Geneva  SireaL  Dresden. 

New  York. 


Send  comments  to  Ttie  Honoratile  Palnck  Flynn, 
Supervisor  lor  ttie  Town  of  Torrey.  Yates 
County.  Son  280,  Dresden.  New  York  t444l. 


•336 

•365 
•384 

•261 
•266 

•266 
•277 
•326 

•380 


•449 

•448 
'449 
•386 


•449 


•386 

•449 


•449 


•449 

■448 
•459 
•473 


-4. 


Proposed  Base  (100-Year)  Flood 
Elevations— Coftttnoed 


Source  of  flooding  and  localion 


Vartcit  (Toian),  ganaca  Ceiaily 

Seneta  Lake:  Entire  stiorekne  mrithin  community 

Cayuga  Lake:  Entire  stioreline  within  commuiilty 

Mapa   avaUatita    tor    Inspection   si    ttie   Town 

Cleik  s  Home.  1736  Route  336.  Romubus,  New 

York 

Send  comments  to  The  Honorable  Robert  Hays- 
sert,  Supervisor  lor  the  Town  ol  Vanck.  Seneca 
County,  2221  Lake  Fload,  Seneca  Falls,  New 
Yo(t  13148. 


OHIO 


a»fWd  tMghU  (City),  Cuyahoga  County 

kUICteek: 

About  BOO  leet  downstream  of  Broadway _ 

Just  downstream  ol  McOacken  Road 

Mapa  avaHaMa  tor  Inapectlon  at  the  CUy  Halt. 
55SE  Tumey  Road.  Garfield  He^)hu.  Ohio. 

Send  comments  to  The  Honorabts  Ttiomas  J. 
Lcuvo.  Mayor,  City  ol  Garfiekj  Heights.  City 
Hali  5555  Turney  Road,  GarlieU  Heights.  Ohio 
44125. 


OKLAHOMA 


Tistiomingo  (City),  Johnston  County 
Pennlrglon  Creek: 

At  downstream  corporate  limil* _ 

Upstream  side  ol  Twelfth  Street - 

Approximately  100  leet  upstream  ot  Naw  Low 

Water  Dam „ 

Approximately    1.000  leet  downstream  of  up- 
stream corporate  limits _ 

Pef>nihgton  Creek  Tributary  t: 

Doainstream  side  ot  Kemp  Avenue.- - 

1 00  leet  downstream  ol  Stale  Route  22 


Mapa  avalabia  for  mapactlon  at  201  South 
Capitol  Street.  Tistiommgo.  Oklahoma. 

Send  coiTWTients  to  Ttie  Honoratile  Wesley 
Leirons.  Mayor  ol  the  Oty  of  Tistiomngo.  John- 
stor  County.  201  South  Capitol  SUeeL  Tatio- 
mingo.  Oklatioma  73460 

Wyandotte  (Town),  Ottaiaa  County 

Lost  Creek:  Approximately  250  leet  upstream  at 
Lost  Creek  C^junty  higfiway -.. 

Maps  available  for  Inapectlon  at  ttia  Toam  Hat. 
Wyandotte.  Oklahoma. 

Send  comments  to  The  Honorabte  Ttiomas 
Detwin.  Mayor  of  the  Town  ol  Wyandotte. 
Otkwa  County.  P.O.  Box  251.  Wyandotte.  Okla- 
hotia  74370. 


•  Depth 
in  toet 
above 
ground. 
'Eleva- 
tion in 
leet 
(NGVD) 


PENNSYLVANU 


State 


Fayatta  (Townaliip),  Juntsta  County 
Lost  Creek: 
Apfiroximafely  1.200  leet  UuwnstiaaHi  ol  •■ 

Aoute  35 _ - 

Downstream  side  ol  Stale  Route  3S 

Approumalety    500    feet    ups««am    ot 

Route  35 

Little  Lost  Creek: 
Approximately  2.750  feel  downstream  sids  ot 

State  Route  35 _ 

UpBtream  side  of  Stale  Route  35 

UtWream  side  of  County  Route  235 . 

UOSUeam  side  ol  LR34034 _ 

Mapa  avallaMa  lor  inapacOon  at  c/o  Ms.  Joyce 

Hart.  TownsNp  Secretary,  RO,  1.  Coeolamus. 
Pennsylvania 
Send  commentt  to  The  Honorable  Oaftert  SeH- 
ert.  Charman  of  the  Township  ol  Fayette 
Board  ol  Supervisors,  Juniata  County.  P.O.  Box 
14^.  McAMsterville.  Pennsylvania  17048. 


•449 
•386 


•790 
•842 


•640 
•644 


•660 
•665 


•640 
•651 


•758 


•580 
•566 


•569 


•612 
•629 
•640 
•655 


PROfosED  Base  (100-Year)  Flcxjd 
Elevations — Continued 


Source  of  flooding  and  location 


Oiaanwood  (TownaMp),  Juniata  County 

Coeolamus  Creek: 

At  downstream  corporate  limits 

Approximately   1.575  feet  upstream  of 

stream  oorporale  kmits 

•taps  svaUMe  for  Inspection  at  the  Township 

Buiktng.  Route  235,  Greenwood.  Pennsylvania. 

Send  commants  to  The  Honorable  Ronak)  Ctiubb, 
Chairman  ol  the  Township  of  Greenwood  Board 
ol  Supervtaois.  Junata  County,  R.D.  1. 
stown.  Pennsylvania  17062 


Lack  (Tosmatilp),  Juntata  County 

Tuscarora  Cteek: 
Approxxnotoly  1 ,300  teet  downstream  of  conflu- 
ence with  George  Creek 

Approximately  160  feat  ivatraam  o*  Loglilsltim 
Route  34001 - 

Maps  aiialatili  tor  Inapaetion  at  the  Township 
Secretary's  Oilice.  East  Watertord.  Permsytira- 
ni& 

Send  conHTiants  to  Ttie  Honorable  Paul  Clousar. 
Ctiairman  of  ttie  Townstiip  of  Lack  Board  ot 
Supervisors.  Juniata  County,  R  D.  1,  East  Wa- 
tertord. Pani'isylvaiiia  17021 


LR 


Tuacarpra  (Townatiip).  Juniata  County 

Tuscarora  Cteek: 

Approximately   2.300  leet  downstraam  of 
34068 

Upstream  side  ol  LR  34068 

Upstream  corporate  limits...- 

Laurel  Run: 

Approximately  2.000  leet  downstream  ol  T-309 
(extended) 

Downstream  side  ot  T-309  (extended) - 

Approximataly  1,350  upstream  of  Stale  Route 

75 ...- ; - 

Laurel  Run  <aes/) 

Side  ctiannel  at)proxinialety  900  leet  upstream 
ol  FlmtHoMow  Road 

Side   channel   approximately  600  teal  donm- 

stream  ol  Stale  Route  75 

Laurel  Run  ( i*»»r) 

Side  channel  approntmalely  100  leal  upstream 
ol  Stale  Route  75 

Side  channel  approximalely  1,200  laat  up- 
stream ol  State  Route  75 _ 

Maps  svaMMta  for  Inapactlen  In  c/o  Eleanor 

Page,  Township  Secretary,  RO.  #1.  ttoney 
Grove,  Pamsylvana. 
Send  comments  to  Ttie  Honorable  Homer  Huldv 
inson,  ChBirman  of  Itie  Township  of  Tuscarora 
Board  of  Supervisors,  Juniata  County.  R  D  #  1 . 
Honey  Gibve.  Pennsylvania  1 7035. 

Wast  tarry  (Toamalilp),  Snyder  County 

tVesr  BrarKti  Uaftantango  Creek: 
Approximately  240  leet  downstream  ol  Lavala- 

live  Route  34010    

Upstream  side  ot  Suie  Route  35 

Approximately  300  feat  vpstiaaro  ol  Township 

Route  306... _ — 

aiaps  avaoBMa  ror  sistiai  imi  at  wr  cvner 
Apple's  Residence.  Township  Secretary,  Star 
Route,  RIchfieW,  Pennsytvania 

Serxt  comtnents  lo  The  Honorat>le  Howard 
Banner,  Ctiairman  ol  the  Townshv  of  Weal 
Perry  Board  of  Supervisors.  Snyder  County. 
R.D.  2.  Ml   Plaasanl  Mills.  Pennsylvaraa  17853. 


•  Depth 
in  leei 
above 
ground. 
'Elova- 
tion  m 
leet 
(f4GVD) 


•475 
•481 


•865 

•ro4 


TENNESSEE 


Coctia  County  (Unfencofpocatad  Araaa) 

FrtfKt)  Broad  Rnmr 
Atiout  0  7  mile  dcwDmtisam  ol  ttia  oonfluenca 
of  Clay  Creek 


•607 
•611 
•613 


•603 
•633 

•898 

•610 
•665 

•678 
*8«5 


•618 
•639 


*66S 


I   •1.001 
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Proposed  Base  (n/u-Tt«Mj  ri_iX)D 
Elevations— Continued 


Source  of  noodmg  and  locatnn 

•  Depth 
in  leet 
above 
ground 
^Eleva 
tionin 
leet 
(NGVD) 

Atxxit    20    miles    upstream    ol    Good    Hnpn 
Branch 

"1  063 

Pigeon  River 
At  mouth 

•1  017 

Just  downstream  o4  Greasy  Cove  Road 

*1  179 

Smkmg  Creek: 
At  mouth 

•1  031 

Just  upstream  o«  Norfolk  Southern  Railway 

Just  downstream  o(  the  upstream  crossing  ol 
US  Route  411 

•1,036 
•1.112 
•1  120 

Jusi  upstream  ol  the  upstream  crossing  of  U.S. 
Route  411 

At  Carson  Spnngs  Road 

•1.493 

Cosby  Creek 
Just  dovmstream  ol  Ball  Parli  Road 

*1  321 

Just  downstream  ol  State  Route  32 _ 

Irtdan  Camp  Creek: 

At  mouth 

About  1.4  miles  upstream  ol  mouth 

•1.649 

•1.403 
•1.547 

Maps  avaRaMe  for  Inapw^Uon  at  the  Cmmly 
Executives   Office,   County   Cnorthouse.    New- 
port. Tennessee 

Send  comments  to  The  Honorable  Charles  Lewis 
Moore.     County     Executive.     Cocke     County, 
County     Counhouse,      Newport.      Tennessee 
37821 

TEXAS 

Archer  County 

HoWdey  Creek: 
Confluence  with  Lake  Wichita 

•966 

Downstream  »de  ol  FM  1954 

•1.005 

HoKday  Creek  Tributary: 
Conllueoce  with  Holliday  Creek 

•999 

Downstream  side  ol  US  Route  82  and  277 

Pecan  Creek: 
Confluence  with  Lake  WicNta 

•1.018 
'966 

AlFM  1954 

*1  004 

Lake  Wichita:  Entire  shoreline  within  community 

Maps  avaMaMc  for  Inspection  ai  the  County 
Courthouse.  Archer  City,  Texas 

Send  comments  to  The  Honorable  WHIiam  HoWer 
Archer    County   Judge,    Archer   County   Court- 
house. Archer  Oty,  Texas  76351 

•966 

Jacksboro  (City),  Jack  County 

Stream  LCC- 1: 

•1  020 

Approximately    50    leet    upstream    of    Archer 
Street 

*1  064 

Stream  LCC- 1  Diversion  Channel: 

Confluence  with  Stream  LCC-1 _.. 

Divergence  ol  Stream  LCC-1 _  . 

•1.041 
*1  049 

Stream  LCC-2: 

Downstream  corporate  limits 

Approximately  50  leet  upstream  of  upalraaffl 

corporate  limits _ 

Lost  Creek: 

Downstream  corporate  kmits 

Confkjence  ol  Stream  LC-3 _ 

Chicago  Rock  island  Pacrfpc  Railroad 

•1.054 

•1.066 

•963 
•1.032 

•1051 

Lake  Jacksboro  Spillway  Cttannel: 

Confluence  with  Lost  Creek _... 

Lake  Jacksboro  SpiMway „ 

LC-t 

Upstream  side  ol  County  Road 

Upstream  corporate  limits _ 

•983 
•1.023 

•1.034 
•1  044 

Stream  LC-2 
Confkjence  with  Lost  Creek 

•1  025 

Approximately  2.000  leet  upstream  of  oonllu- 
ence  with  LosI  Creek 

•1  070 

Stream  LC-3: 
Confluence  with  Lost  Creek 

"1  032 

Approximately  200  leet  upstream  ol  upstream 

corporate  limits „ 

nock  Quarry  Reservoir: 
Confluence  with  Stream  LC-3 

'1,092 
•1.075 

Overgence  from  Stream  LC-3 _ 

Archer  Street.  Jacksboro.  Texas 

•1.064 

Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  ol  noodmg  and  tocation 


Seix)  comments  to  The  Honorable  FC  Herd. 
Mayor  ol  the  Oty  ol  Jackstoro,  Jack  County 
PC.  Box  254.  Jacksboro.  Texas  76056 


UTAH 


Ctty  of  Ducfwana,  Ducfwsna  County 

Strawberry  Rnrer  AI  South  Boundary  Street 

Duchesrte  River:  120  leet  upstream  Irom  center  ol 

Center  Street 

Indian  Creek:  100  feel  upstream  from  conlkience 

with  Strawberry  River 

Maps  are  available  for  review  at  the  Rannmg 
Department  165  S  Center,  Duchesne.  Utah 
84066. 

Send  comments  to  The  Honorable  Roiean  Addley. 
Mayor.  Duchesne  City  Corporation.  165  S 
Center.  Duchesne.  UUh  84021 . 


Ctty  of  MantL  Sanpete  County 

South  Creek: 
Intersection  ol  Mam  Street  (US    Highway  88) 

and  300  South  Street 

Intersection  of  200  South  Street  and  400  Wast 

Street 

Intersectxxi  of  400  South  Street  and  400  West 

Street 

Maps  ar*  avallaMe  tor  hiapactlon  at  Office  ol 
City  Recorder.  50  South  Main  Street  Manti. 
Utah 

Send  comments  to  Mayor  Manohe  Peterson,  50 
South  Main  Street  Suite  #1,  Manti,  Utah 
64642 


vERMOtrr 


Bamat  (Town),  Caladonia  County 

CormectKul  River 
Approximately  2,400  feet  downstream  of  Mdn- 

does  Dam 

Upstream  side  ol  Mclndoes  Dam 

AI  confluence  ol  Passumpsic  River 

Approximately  240  teet  downstream  ol  Com- 

mertord  Dam 

Approximately  11  miles  upstream  ol  Commer- 

lord  Dam „ 

PassumpsK  River 

Al  conlkience  with  Connecticut  River 

Upstream  side  of  East  Bamet  Dam 

Approximately   300   leet   downstream  of  Pas- 
sumpsic Dam 

Approiimalely  925  leet  upstream  of  Passumpsic 

Dam 

Stevens  River: 

AI  confluence  with  Connecticut  River 

Approximately    100    leel    upstream    of    Stale 

Route  6 

Approximately  450  leet  upstream  ol  Town  High- 

<»ay  56 

Approximataly  70  leet  upstream  ol  Mill  Dan 

Approximately    150    leet    upstream    of    Stale 

Route  1 

Upstream  side  ol  Harvey  Lake  Dam 

Mapa  available  for  Inapactton  at  the  Town 
Clerks  Offica,  Town  Offlca,  Barnet,  Vermont 
05621 

Send  comments  to  The  Honorable  Rodney  Mitciv 
ell.  Chairman  ol  the  Town  of  Bamet  Board  ol 
Seleclmen.  Caledonia  County.  Town  Office. 
Bamet  Vermont  05621. 

Norwich  (Town),  Windsor  County 

ConneclKut  River 

At  downstream  corporate  hmits 

At  upstream  corporate  limits. 

Ompompanuosuc  River 
Approximately  200  feel  downstream  of  State 

Route  132 

Approximataly   40   leet    upstream   ol   Itta   up- 
stream corporate  hmiis _ _ 


sDepth 
m  leet 
above 
ground 
'Eleva- 
tion in 
leet 
(NGVO) 


•5,496 
'5,516 

•5,514 


nil 
#1 
nil 


•433 
•466 

•470 

•484 

•659 

•470 
•497 

'513 

'534 

'466 
•557 

'646 

•745 

'768 
'895 


'368 

'399 


'396 
'412 


Proposed  Base  (i  00- Year)  Fl(X)o 
Elevations— Continued 


Source  ol  flooding  and  location 


s  Depth 
m  leet 
above 
ground 
*Eleva- 
tion  m 
leet 
(NGVD) 


Bloody  Brook: 
Approximately    50    leet    downstream    of    Elm 

Street  

Approximately  11  miles  upstream  of  Turnpike 

Road  (5th  upstream  crossing) 

New  Boston  Brook 
Approximately  3.450  feel  upstream  of  conflu-  j 

ence  with  Bloody  Brook 

Approximately  i  2  miles  tvstream  ol  confluence 
with  Bloody  Brook   

Maps  available  lor  Inspection  at  ttw  Town 
Clertis   Office.   Tracy   Hall.    Norwich.   Vermont 

Send  comments  to  The  HorMxaWe  Morgan  Good- 
nch.  Chairman  ol  ttie  Town  ol  Norwich  Board  ol 
Selectmen  Windsor  County.  P  O  Box  376,  Nor- 
nyich,  Vermont  05055. 


WASHINGTON 


AaoUn  (City),  Aaotin  County 
Asotin  Creek 
140  leel  dovmstream  ol  State  Highway   129 

(First  Street)   

Above  Second  Street  

Above  CosUey  Lane  Bndge 

|^l  Western  corporate  Umits.  660  feet  above 

Costiey  Lane  Bndge 

Asotin  Creek  Right  Overbank  Behveen  Frst  and 
Second  Streets 

Maps  svaHabta  for  Inapactlon  at  City  Hal,  130 
Second  Street.  Asotin.  Washington 

Send  comments  to  Mayor  Robert  Alexander.  CHy 
Hall.  130  Second  Street  Asotin  Washmgton 
99402 


Asotin  County 
Grande  Ronde  Rrrer 
700  leet  above  center  line  ol  Snake  Rivei 
Approximalely  1  1   miles  above  center  kne  ol 

Snake  River 

Approximately  2  1   miles  above  center  hne  ol 

Snake  River  and  170  leet  Irom  Section  Lme 

t>etween  Sections  23  6  24 

Asotin  Creek: 
140  leel  downstream  ol  State  Highway   129 

(First  Street)   

Above  Costiey  Lane  Bridge  _ 

At  upstream  side  ol  Morgan  Road  Bndge 

At   Unnamed   Bndge   approximately    12   miles 

above  Morgan  Road  Bndge 

120  leet  below  confluence  ol  George  Creek 


far  Inapectlon  at  ttie  Asotin 
County  Courthouse.  135  Second  Street  Asobn, 
Washington 

Send  comments  to  Mr.  Nell  Ausfflan.  Asotin 
County  Commssionar.  P.O.  Box  250.  Aaotm. 
Waahmglon  99402 


WVOMtNG 


Evanalon  (Ctty).  INnta  County 
Bear  River 
Approximately  4000  leel  downstream  ol  Avenue 

C  at  corporate  kmcls 

Just  downstream  of  Holland  Onve 

Approximately    100   feel   upstream  of  County 

Road _ 

Approximately  150  leet  upstream  ol  Routs  69 

Just  downstream  ol  Interstate  80 

Approximalely  3000  leet  upstream  of  Intarslsle 

80 


Maps  are  avaMaWs  for  Inapectlon  al  the  Asaist- 

ani  Engineer  s  OHice.  33  independence  Circle. 
Evanston.  Wyoming 

Send  comments  to  Mayor  Dennis  Ottley.   1200 
Mam  Street  Evanston.  Wyoming  82930 


•465 
•831 

•728 
•737 


•rs2 

•781 
•775 

•777 

#1 


834 
'848 

■663 


•752 
•775 
•815 

■891 
937 


•6696 
•6727 

'6736 
'6744 
'6766 

•6785 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 
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Proposed  Modified  Base  (100-vear)  Fuood  Elevations 

1 

SWa 

City/lown/county 

Source  o<  Hooding 

Location 

«Depth  in  leet  above    '< 
ground  'Elevation  m  feet  ■ 
(NGVO) 

Existing 

Modified 

Carbon      Hill.      (City).      Walker 
County. 

Loi  1  Creek 

AtKXit  0  5  mde  downstream  o<  U.S.  Hi) 
At>out  1  2  miles  upstream  ol  Howard  f 

(hway  78 

•402 

Nona 

None 
None 
Nona 

None 
None 

•402 

load 

•425 

t  Larte  Road 

•402 

Allii  Creek              

Mat  downstream  of  Poplar  Street , — 

Just  upstream  of  Poplar  Street - „ 

•428 
•446 

About  850  feet  upstream  of  8th  Avenue 

At  mouth 

•476 
•416 

About  1450  feet  upstream  of  Nubbin  n<dge  Road 

•424 

Maps  available  lor  inspection  at  the  Qty  Han.  P.O.  Drawer  459.  Cartxxi  HII.  Alabama. 

Send  comments  to  The  HorKxabte  H.V  Alkmg.  Mayor.  Qty  of  Carbon  Mil.  City  Han.  PC  Drawer  459.  Carbon  Hid.  Alabama  35549. 


Arizona . 


City  ol  Prescon.  Vavapat  County.. 


WiVow  Creek  Reservoir  Tributary.. 


WH  ow  Creek  Tributary.. 


Wl  ow  Oeek  (with  levee).. 


Wiow  Creek  (wMhout  levee) .. 


Willow  Creek  Road... .• 

1.0  mile  above  WHkw  Creek  Road..... 

1.6  miles  above  Willow  Creek  Road.— 

2.2  miles  above  Willow  Creek  Road    

2.7  miles  above  Wilkjw  Creek  Road - 

At  confluence  with  Wilow  Creek _., 

a3  mle  above  confluence  with  Willow  Creek.... 
0.41  mile  above  confhjance  wrtb  Wilkw  Creek.. 
Upsfraam  side  of  Pleasant  Valley  Road  Bridga . 

0.07  mile  above  Horaon  HHIs  Road..... 

Downstream  of  corporate  limits _.., 

0.18  mile  above  Willow  Creek  Road  Bridge 

Lorravw  Drive - .» 

Downstream  corporate  limits ,...- — 

0.18  mUe  atx>ve  WiUow  Creek  Road  BrMge 

0.55  m«e  above  Willow  Creek  Road  Bndge 

1.55  mles  above  Wiitow  Creek  Road  Bridge 

tjpstream  corporate  limits 


•5.156 
•5.250 
•SJ05 
•5.365 
•8.419 
•5.197 
•5.218 
•6^26 
•S.246 
•5^1 
•5,167 
•6,173 
•5.187 
•5.167 
•5.174 
•5.188 
•5,226 
•5.245 


None 
None 
None 


None 
None 


None 


None 
None 
•5.167 
•5.174 
•5.186 
5.226 
•5.243 


Maps  are  available  for  inspection  at  the  City  Engineer's  Office,  221  South  Cortez  Street.  Prescott.  Arizona. 
Send  comments  to  Mayor  Jem  Wagner,  P  O  Bo»  2059.  Prescott,  Anzona  86302. 


California.. 


CoHon    (City). 
County. 


San    Bemardirw 


Reche  Canyon  Channel 


warm  Creek.. 


0%    of    Colton    Corporate 
nnost  upstream  NtnM  of  study). 


Si  rt  TImoteo  Wash  A .. 


S  II  Timoteo  Wash  8 


Maps  are  available  lor  inspection  at  CHy  Hai.  650  N.  La  Cadena  Dnve,  Colton,  California. 
Send  comments  to  Mayor  Robert  Huntoorv  650  N  La  Cadena  Driv*.  Celton  CaHfomla  92324. 


Qty  of  Colton  Corporate  UmiU.. 

Upstream  of  San  Bernardino  Freeway .... 
Downstream  of  San  BemardirK)  Fraaifay, 

Souttiem  Pacific  Railroad 

•1304 


Mobile  Home  Road..- _ 

Banon  Road _ -... 

Con*usrwa  wi0<  San  Timoteo  Wash  A  Basalira.. 
ConWuanca  wAh  Santa  Ana  River.. 

Hum*  Larta ~ -... 

Ccmiuanca  with  San  Timoteo  Wash  B  Basairte.. 

IntafSMM  15..... - - 

Ml  Vernon  Avenue 

ConNusnoe  wllh  Reche  Canyon  Oanrel.. 
Canlkiance  with  San  Timdeo  Wash  t  >.. 

MaralaM  15,.„_ 

Uma  ol  Study 


•1,304 

•1244 

•1041 
•930 
•925 

none 
none 


#960 

iweo 

#957 
#957 


•1,244 
•1.041 
•930 
•925 
•934 
•966 
'962 
•939 
•939 

•962 
•9S2 


California .. 


City  of  Napa.  Napa  County 


N9pa  River.. 


I  mUM 


Oownalreare  corporate  tmila.  1.8  milfs  dowr>stream  ol 

State  Highway  12. 
Just  downstream  ol  Imola  Avanua 
JusI  >»atiaam  o*  Third  Street 
ApproximaMly  200  leet  n)atream  ol  Lincoln  Avenue..... 
Approxmiately  1000  feet  downstream  of  the  conlki- 
enc«  with  MNkkan  Creak:. 
of 
ol 


•12 
•19 
•25 


•27 

•26 
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Proposed  Modified  Bas€  (IOO-year)  Flood  Elevations— Continued 


SMe 


City  I  lowf»/couiVy 


Source  o*  Hoodmg 


Maps  are  atakstt^  (or  mspedion  at  me  Cny  ot  Napa  Putilic  Works  OepatnenL  Napa  CaHofma 
Seixl  comrnerts  to  Mayor  Robert  Petosi.  Oty  Ha*.  P  O.  eo«  680.  Napa.  CaMonW.  94559. 


Just  do<M>stroam  o)  Trar>scas  Road  (Ihs  locatnn  was 
lormerlii  outside  ol  die  corporate  >imie,\. 

— east  ot  levee _ 

— v»est  of  levee _ _ 


#Deptti  n  lee<  above 

ground  'Etevation  in  leel 

(NGVDI 


Ewsting 


Calilomia 

City  0)  Sacramento  Sacnmemo 
County 

Sacramento  Hfcier _.. 

Monison  Creek _ 

FMt«r.riMak 

Ftorm  Crook 

Laguna  Creek. _.._ 

Unionhouse.  Creek 

Appronmalely  700  (eel  downstream  o*  Pioneer  Memo- 
mi  Bridge 

At  downstream  corporate  timils 

At  Western  Paolic  Railroad 

At  Meadowy  loin  Road _ 

At  Frankkn  Boulevard _.„ _ 

Appronmalely  400  leet  upstream  ol  Stockton  Boule- 


Maps  are  available  lor  inspection  at  Cify  Han.  Department  ol  Pubfcc  Work*.  915  I  Street.  Room  207.  Sacramento.  CalHomte 
Send  commentt  lo  Mayor  Anne  Hudin.  City  HaK.  915  I  Street.  Room  205.  Sscramamo.  Caklomla  95814 


Just  dowristream  ol  Logan  Street  E<tention 

At  Flonn  Parkms  Road 

Just  downstream  ol  Cenbal  CalMoma  Tractnn  Rail- 
road. 

Appronmalety  300  leet  downstream  ol  Elk  Qrove 
Road 

Just  dowoetjoam  ol  Frankkn  Boulevard 

Appronmalely  200  leel  downstream  ol  Center  parkway 

JuM downiteam  ol  US  higt>way  99 

Approumately  150  ieei  downstream  ol  Franklin  Boule- 
vard. 

Just  downstream  ol  Brookftek)  Drive...- _ 

Just  upstream  ol  Center  Paikway _ 

Just  downstream  ot  Fkxw  Perkins  Road 

Just  upstream  ol  Frankhn  Boulevard  _ 

AppronriMtely  1 50  leet  downstream  ol  Sheklon  Road... 

Just  downstream  ol  Franklm  Boulevard 

ApproKimaieiy  300  leel  upstream  ot  Center  Parkway... 

Approumalaly  120  leel  upstream  ol  US  Hig^way  99 

Just  downstream  ol  Stockton  Boulevard _ 


CaMorma. 


City  ol  Stockton.  San  Joaquin 
County. 


San  Joa<|uin  River. 


At  downstream  corporate  krmts .. 


Maps  are  avaiaUe  lor  inspection  at  the  Departmom  o4  Pubkc  Works.  425  N.  B  Dorado  SIreel.  Stockton, 
Send  comments  to  Mayor  Barbara  Pass.  City  Ha*.  425  N  El  Dorado  Street.  Stockton.  CaWomia  95202 


At  Navy  Drive „.._ _ 

Just  upstream  ol  Stale  Highway  4 

Along  Atctvson  Topeka  arxl  Sianta  Fe  Coal  Road  on 
Roberts  Island 

ki  North  Stockton  at  the  intersection  ol  March  Lane 
and  Ouaii  L.akes  Dnve 

Wright  Tract  between  the  Corporate  kmts  and  Four- 
teeri  Mite  Slough 

Along  Manners  Dnve  North  ol  Lower  Mosher  Creek .  .. 

In  North  Stockton  at  he  intersection  ol  Wagner 
Heights  Road  e<tended  and  an  unnamed  road  kxal- 
ed  apprOKimately  650  leet  southwest  ol  the  inter- 
section  ol  Wagner  Heights  Road  arxl  Lucille  Avenue 

Calaveras  River 

At  ttie  intersection  ol  Pershing  Avenue  and  Monterey 
Avenue 

At  the  intersection  ol  Buer^  Vista  Avenue  and  Lu- 
cerne AverHje 

CaMorma. 


Hawaii. . 


Hawaii  County.. 


Waikotoa  Stream 


Kamuela  Stream  No.  1 .. 


Waiakea  Stream.. 


Waiakea  Tiitwtaiy  No.  1.. 

Waiakea  Tnbutary  No  2.. 
Waiakea  TrKxilary  No.  3 . 


Approumately  7.350  leel  downstream  ol  Undsey  Road 

Approximately  50  leel  downstream  ol  Lmdsey  Road 

Approjnmately    20    leel    downstream    ol    Kawahae- 

Waimea  Road. 
Approximately    5.450    leol    upsfeam    ol    Kawahae- 

Waimea  Road 

At  confluence  with  WaikokM  Stream 

Appronmalely  20  leet  upstream  ol  KamamaKi  Street 

Approximately    1.650    leet    upstream    ol    Kamantaki 

Street 

Al  Kilauea  Avenue 

Approximately    10    leel    downstream    ol    Komohana 

Street 
Approximately  100  leet  upstream  ol  Kawailani  Street  . . 

Approximately  1.580  leet  upstream  ol  Kupulau  Road 

At  confluence  with  Waiakea  Stream 

400  leet  upstream  ol  Komohala  Onve _ 

200  leet  upstream  ol  Malanani  Place 

Approximately  2.480  leet  upstream  ol  Malanani  Dnve   . 

At  conHuence  vnith  Waiakea  Stream _ 

At  canterline  ol  Komohala  Onve 

Approximately  3,000  leel  upstream  ol  Komohala  Drive. 
Approximately  20  leel  upstream  ol  conHuence  with 

Waiakea  Stream 
Approximalely  Z700  leel  upstream  ol  confluence  with 

Waiakea  Stream 


None 
None 


None 


•13 
•15 
•16 
•24 

None 
•41 
•42 

None 

•16 

•18 

•20  t 
•16  j 

•17 
•18 
•36 
•18 
•22 
•15 
•18 
•24 
•26 


Nona 


•11 
None 


None 
None 


None 
None 


None 
None 


None 
None 
None 

None 

None 
None 
None 

•7 
None 

None 
None 
None 
None 
None 
None 
None 
Nona 
None 
None 

None 


•30 
•?8 


•30 

•24 

•15 
•16 

•17 
•24 

•28 

•40 
•43 

•46 

•17 
•20 
•23 
•17 

•18 
•20 
•37 
•18 
•23 
•16 
•20 
•26 
•27 


•8 

•11 
•7 

•7 

•7 

•7 
•7 


•11 
•8 


•2.547 
•2.668 
•2.676 

•2.875 

•2.674 
•2.725 
•2.748 

•10 
•313 

•471 
•626 
•312 
•368 
•385 
•440 
•321 
•370 
•441 
•361 

•402 
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Proposed  MowFtEO  Base  (1  00- year)  Flood  Elevatioius— Continued 


State 


C<ty/lown/ county 


Source  ot  flooding 


Location 


IfDeplh  m  teet  above 

ground  'Elevation  m  teet 

(NGVD) 


Euslmg 


Modrtied 


'atai  Stream.. 


f 


'alai  Stream  (Above  Haiiiai  Street). 


■P^»t  SUeam  A.. 

Palai  Stream  B. 
Paiai  Stream  C.. 
Palai  Stream  D.. 


^atai  Stream  E. .. 

Palai  Stream  F... 

our  mMe  Creek.. 


=our  Mile  Creek  Tributary  No  1 . 

^our  Mile  Creek  Tributary  No  2 . 
Four  MUe  Creek  Tributary  No.  3 
Ho«x)kaa  Drainage  No  1 


Honokaa  Drainage  No.  2 . 

Honokaa  Drainage  No  3.. 

Honokaa  Drainage  A 

Honokaa  Drainage  B 

)  Honokaa  Drainage  C 

Horiokaa  Drainage  D 


Keopu  Dtamageway .. 


Keopu  Drainageway 

Hienak3li  Drainageway. . 


Hienaloli  Drainageway.. 

Splitttow 

Waiaha 


Waiaha  Drainageway . 
Tributary 


Waiaha  Drainageway .. 
Solitllow  No  1 


Waiaha  Drainageway .. 
Spilttlow  No.  2 


I 

ICl» 


Approxinutety  5.200  leet  upstream  ot  confluence  with 

Waiakea  Stream. 
Approximately  160  teet  upstream  ol  confluence  with 
Waiakea  Pond. 

20  teet  upstream  ol  West  KawHI  Street _ - 

At  Kahaopea  Road .._ — 

At  cofWIuence  with  Four  Mile  Cree* 

Approxtmalety  70  teet  upstream  o(  Kirxxjie  Street 

too  leet  upstream  o(  Haitiai ^ 

50  fael  upstream  of  Leimamo  StreM _ 

30  teet  upstream  ol  Alaloa  Road  ,.l 

Approorrtately  1,130  leet  upstream  ol  Alaoli  Street 

Apcrownateiy  1.930  feel  downstream  ol  Momi  Street... 

80  leet  downstream  o(  Momi  Street 

Approiimalety  650  leet  upstream  ol  Ainaola  Drive 

At  conlkience  iwith  Palai  Stream 
too  leet  upstream  ol  Momi  Street 

At  Haihai  Street 

Approximatety  900  feet  upstream  ct  Kupulau  Road 

A!  confluence  wtth  Palai  Stream 

Approximately  2.500  feel  upstrean|  o<  confluence  with 
Palai  Stream 

At  confluence  with  Palai  Stream....] _. 

Approximately  1.200  upstream  of  Ataloa  Road 

At  confluence  wtth  Palai  Stream 

840  teet  upstream  ol  confluence  wtth  Palai  Stream 

At  confluence  with  Palai  Stream 

50  feel  downstream  of  Kanoelehua  Avenue 

At  confluence  of  Four  Mile  Creek  Tributary  No   1 

540  feet  upstream  of  confluence  «<th  Four  ItMe  Creek 

Tnbutary  No.  2. 
Approximately  2.550  feet  upstream  ol  confluence  with 
Four  Mite  Creek  Tributary  No  2 

650  feet  upstream  of  Ainalako  Road - 

At  confluence  with  Four  Mile  Creel „ 

Approximately  1 .600  leet  upstreank  of  confluertce  with 

Four!  Mile  Creek 
2.000  feet   upstream  of  conlfuei^  with  Four  Mile 

Creek.                                        I 
At  ctmfluence  with  Fou  Mile  Creel - 

930  leet  upstream  ol  Ainalako  Road _ 

100  leet  downstream  of  Mamane  Street _ 

70  feel  upstream  of  Mamalar*oa  Highway 

970  feel  upstream  of  Mamalahoa  Highway _ 

350  feet  downstream  of  Koa  Streal „ 

40  feet  upstream  of  Lehua  Street  j. _ 

930  feet  upstream  of  Lehua  Street _ - 

60  feet  downstream  of  Mamane  Street 

3.680  feel  upstream  of  Mamane  Street _ _.„ 

90  feel  downstream  ol  Mamane  Street _ 

150  Feet  upstream  of  Mamalahoa  Highway - 

75  feet  upstream  of  Mamane  Streal 

400  feet  upstream  of  Ohia  Street 

170  feet  downstream  of  Mamane  Street! 

130  feet  upstream  of  Mamane  Straet    

Approximately  1.360  feet  downstfeam  of  Mamalohoa 
Higtiway. 

Approximately  950  leet  downstream  of  Mamalahoa 
Highway. 

60  teet  downstream  of  Aki  Drive 

40  feel  upstream  of  Hawaii  Beit  fload 

Approximalety  2.350  feet  downstteam  ol  Itamalahoa 
Highway 

25  feel  upstream  of  Mamalahoa  highway 

1.970  feel  upstream  of  Mamalahoa  Highway 

410  feet  downstream  of  Aln  Overffow  Drive 

60  feet  upstream  of  Hawen  Belt  Road 

At  divergence  from  Keopu  Drainageway 

340  feet  upstream  of  Kuaktni  Higliway  (Stale  Highway 
11) 

40  feet  upstream  of  Hawaii  Ban  Road — ~ 

15  feet  upstream  of  Mamalohoa  Higfiway 

3.060  feet  upstream  of  Mamalahoa  HigHway 

At  confluerKe  with  Hienatoli  Drainageway 

270  feet  upstream  of  Hawaii  Belt  Road 

Centerline  ol  Alii  Oive _ 

60  feet  downstream  of  Hawaii  BeH  Road 

20  feet  upstream  of  Mamalahoa  Highway 

3.240  feel  upstream  of  Mamalahoa  Highway 

At  confluence  with  Waiaha  Drainageway 

30  feet  upstream  of  Mamalahoa  Highway 

2.065  feet  upstream  ol  Mamalahoa  Highway 

At  confkience  with  Waiaha  Orainagewsy 

At  centerkne  of  Hualalai  Road „ 

1,820  feet  upstream  of  Hualalai  Road _.. 

640  feet  downstream  of  AIh  Onve _ 

too  feet  upstream  of  Hawaii  Belt  Road - 

At  divergence  Irom  Waiaha  Drainageway 


None 

Nona 

None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

None 
None 
None 
None 
None 
None 
None 
None 

None 

None 
None 
None 

None 

None 
None 
None 
None 
Norte 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

None 

None 
None 
None 

None 

None 
None 
None 
None 
None 

None 
None 
None 
None 
None 


None 
Norte 

None 
None 


None 
None 
Nona 
None 
None 
None 


•475 
•10 

•41 

•89 
•140 
•197 
•460 
•516 
•580 
•649 
•582 
•620 
•650 
•564 
•624 
•563 
•631 
•560 
•690 

•572 
•649 
•500 
•537 
•140 
•185 
•203 
•286 

•370 

•540 
•203 
•245 

#1 

•527 

•547 
•1,091 
'1.340 
•1.422 
•1.012 
•1.254 
'1.374 
•1,096 
•1.457 
•1,069 
•1.269 
•1.095 
•1,153 
•1.087 
•1.112 

•i.iae 

•1.228 

•9 

•222 

•1.140 

•1.520 

•1.814 

'10 

•167 

•563 

•49 

•250 

•1.492 

•1,860 

•150 

•262 

•16 

•357 

•1.500 

•1.978 

•1.447 

•1.500 

•1.805 

•357 

•432 

'528 

•11 

•315 

•587 
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r-MOPOSEO  Modified  Base  (100- year)  Flood  Elevations— Continued 


Stale 


Oty/lown/counly 


Source  o)  Hoodng 


Waiaha  Dramageway .. 
SpMflow  No.  3 


Holualoa  Dramageway  . 


Holualoa  Dramageway 

Tr*otafy 

Horseshoe  Bend  Dramageway  . 


South  Kona  Watercourse  No.  3.. 


At  confluence  witti  Waiaha  Dramageway 

50  teel  upstream  ol  Kuakm.  Highway  (Stale  Highway 

11) 

At  divergence  ol  Waiaha  Dramageway 

45  feet  upstream  ol  Alu  Dnve 

60  teel  upstream  of  Hawaii  Belt  Road 

20  leet  downstream  ol  Hualalai  Road 

2,935  feel  upstream  ol  Mamalalvja  Highway 

At  confluence  with  Holualoa  Dramageway „.; 

380  feet  upstream  of  Mamaiahoa  Highway _'. 

At  confluorice  with  Holualoa  Dramageway _ 

70  feet  downstream  of  Hawaii  Bell  Road 

15  feel  upstream  ol  Hualaba  Road 

50  leel  upstream  ol  Mamaiahoa  Highway 

720  leel  upstream  ol  Mamaiahoa  Highway 

Kaumalumalu  Dramageway 20  feel  downstream  ol  Alu  Dnve  

At  centerlme  ol  KuaKini  Highway  (State  Highway  11) 

15  feel  upstream  ol  Mamaiahoa  Highway 

2,740  leet  upstream  ol  Mamaiahoa  Highway 

South  Kona „ At  mouth 

Watercourse  No,  1 At  centerlme  of  Mamaiahoa  Highway 

Approximately   6.390    feet    upstream   ol   Mlamalahoa 

Highway. 

At  mouth 

20  feet  upstream  ol  Mamaiahoa  Highway „,.. 

Approximatety    7.250   feet   upstream   of   Mantalahoa 

Highway 
At  conHuerxK  with  South  Kona  Watercourse  No  B 

At  centerlir>e  ol  Mamaiahoa  Higt>way 

Appronmateiy  5,990  feet  upstream  of  Mamaiahoa 

95  feet  above  mouth „ 

Ai  centerlme  of  Mamalatioa  Highway _ 

Approximately    5,620   feet   upstream   of   Mamaiahoa 

Higrtway 

At  confluence  with  South  Kona  Watercourse  No  20 

20  feet  upstream  of  Mamaiahoa  Highway 
Approximately    2.820    feel    upstream    ol    Mamaiahoa 

Higliway 

25  feet  upsteam  ol  mouth _ „ 

At  centertme  of  Mamaiahoa  Highway 

Approximately   2.750   feet   upstream   of   Mamaiahoa 

Highway 

At  confluerice  with  South  Kona  Watercourse  No  25 

At  centerlir>e  of  Mamaiahoa  Highway   

Approximately    1.850   feet   upstream   ol   Mamaiahoa 

Higt>way. 

too  feet  upstream  of  mouth 

At  centerlme  of  Hookena  Road 

ApproKVTWtely    1.200    feet   upstream   of 

Higt)way 
Maps  are  av8ilat>le  for  Inspection  at  Hawaii  County  Department  of  Public  Works.  25  Aupuui  Street  Hilo.  Hawaii 
Send  comments  to  Mayor  Dante  Carpenter.  Hawaii  County  Office  BuWmg.  25  Aupuui  Street.  Hilo.  Hawaii  96745. 


South  Kona  Watercourse  No.  7.. 


South  Kona  Watercourse  No  8 .. 


South  Kona  Watercourse  No.  19.. 


South  Kona  Watercourse  l4o.  20,. 


South  Kona  Watercourse  No.  24.. 


South  Kona  Watercourse  No.  25  . 


Location 


HiDeplh  m  feet  ab3ve 

ground  'Elevation  m  feel 

(hKjVD) 


Existing 


None 

None 

None 
None 
None 
None 
None 
None 
None 
None 
Nona 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

None 
None 
None 

None 
None 
None 
None 
None 
None 

Nona 
None 
None 

None 
None 
None 

None 
None 
f>ione 

None 
None 
None 


Modrfied 


North  Dako^., 


Enderlin  (City),  Ransom  County  . 


Maple  River.. 


South  Branch  Maple  River.. 


Maps  are  available  for  review  at  the  Endertm  City  Hall.  327  Railway  Street.  Enderlin.  ftorlh  Dakota 

Send  comments  to  The  HonoratJie  Edward  G  Monow.  Mayor.  City  pf  Enderlm.  P.O  Box  65.  Enderfcn.  North  Dakota  58072 


At  upstream  face  of  County  Road  55 

At  downstream  of  face  Stale  Highway  46 

At   a   pomt    1,720   feel   north  ol   a   pomt  800  leal 

northwest  along  Soo  Une  Railroad  from  its  crossing 

with  State  Highway  46 
At  a  poini  200  feet  downstream  from  ttie  downstream 

face  ol  Railway  Street 

At  upstream  lace  ol  Railway  Street   

At  a  pomt  800  feet  west  of  a  pomt  200  feet  south 

atong   County   Road   5   from   its  mtersection  with 

County  Road  14. 


Tennessee 


Town  of  Newport.  Cocke  County 


Pigeon  River.  . 
Sinking  Cfsak.. 


Maps  available  lor  mspection  at  the  City  Hall.  Newport  Tennessee. 

Send  comments  to  The  Honorable  Jeanne  Wiaon.  Mayor.  Town  of  Newport.  City  Hall.  Newport.  Tennessee  37821 


About  19  miles  downstream  ol  McMatian  Street  . 

About  0  8  rmle  upstream  ol  Broadway 

At  mouth 

About  0  43  mile  upstream  of  Broadway 


None 

•1.085 

None 


•1.081 


•1.081 
None 


None 

•1.068 

None 

None 


Texas.. 


Missouri  CMy.   Oty.   Fort   Bend 
and  Hams  Counties 


Mustang  Bayou 

Fondren  DnnsKm  Charmal.. 
Brazos  Hivar „ 


Approximately  .30  mile  upstream  of  Tuitia  Creak  Dnve. 


At  downstream  corporate  limits 

Approximately  1 ,700  upstream  ol  McLain  Boulevard 
West  side  ol  Missoun  Paolic  Railroad  at  southernmost 

corporate  limits 
At  upstream  corporate  kmits 


Oyster  Creek 

Maps  available  for  inspection  at  the  Oty  Halt.  1522  Texas  Padiway.  Missoun  City.  Texas  (hours  9-5  Monday-Fnday) 

Send  comments  to  The  Honorable  John  Knox.  Mayor  ol  the  Ci^  ol  Missoun  City.  Fort  Bend  and  Hams  Counties.  P  O  Box  666.  Missoun  Oty.  Texas  77459 


•76 

None 

None 

•65 

None 


•41 
•137 

•166 

•11 

•322 

•980 

•1,704 

•1.193 

•1.392 

•164 

•340 

•870 

•1,452 

•1.579 

•12 

•452 

•1.082 

•1.538 

•14 

•1.512 

•2.184 

•14 
•1.380 
•2.224 

'440 
•1,445 
•2,678 
•15 
•1,420 
•2,714 

•720 

•964 

•1,395 

•10 

•928 

•1,340 

•680 
•866 

•1,131 

•9 

•400 

•1.065 


•1,075 
•1,086 
•1.090 


•1.080 


•1.082 
•1.088 


•1.034 
•1,067 
•1,031 
•1,056 


•75 

■61 
•65 
•64 

•67 


Vermont _ I  Lyndon.  Town.  Catedona  County  ,1  Passumpstc  Rwar.. 


..I  Upstream  side  ol  LyndonviHe  Eiectnc  Company  Dam. 


•680 


•677 
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Proposed  Modified  Base  (100- yeah)  Flood  Elevatkdns— Continued 


State 


Oty/town/county 


Soufce  of  flooding 


Localton 


#Deptfi  m  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Hilodrfied 


Eail  Branch  Passumpslc  River.. 


West  Branch  Passumpsic  River.. 
Calendar  Brooli 


Hawkins  Brook.. 


Millers  Run.. 


Wheetock  Branch  Brook 


Approximataly  150  leet  downstraem  of  conlkjenoe  of 

Hawkins  Brook. 
Approumalely    7S    leet   upstrearr    ol    U.S.    Route   5 

(Chapel  Street). 
ApproxiiTiately  670  leet  upstream  ol  State  Route  122 

(Central  Street) 
Appfoximately  40  leet  downstream  ol  Canadian  Pacitic 

Railroad  (lirst  upstream  crossing) 

At  oonlluence  ol  West  Branch  Passumpsic  River 

At  State  Route  114 

Approximately  1.200  leet  upstream  ol  conHuetx^  ol 

Mountain  Brook 

At  conlluence  with  Passumpsic  River _ 

At  conlluence  with  West  BrarKh  Passumpsic  River 

Approximately  0  5  mile  upstream  of  US  Route  S_. 

At  confluence  with  Passumpsic  RKer 

At  Town  Highway  6  (Severence  Hill  Road) _ 

At  conlluence  with  Passumpsic  River _ 

Approximately  100  leet  upstream  ol  Interstate  Route 

91 
Approximately  50  feet  upstream  of  Town  HIgitway  31.... 

At  Town  Higtivwy  26 ^ - 

At  confluence  with  Passumpsic  F^ver - 

Upstream  side  ol  Mill  Street 4 - 


Maps  available  lor  inspection  at  ttw  Town  Clerk's  Office.  Lyndon,  Vtermont 

Send  comments  to  The  Honorable  Robert  D  Uwrence,  Town  Cleit  ol  Lyndon.  Caledonia  County.  P.O.  Box  167.  Lyndon.  Vermont  05851. 


WenthecstieU 
County. 


(Towo).    Windsor 


Connecticut  River 


Black  Rivet.. 


North  Branch  Stack  River .. 


At  downsttaam  corporate  Umits... - 

Approximately  1.600  feet  upsUeam  of  Downer  HW 
Road  (extended). 

At  upstream  side  ol  State  Route  103  bridge 

At  upstream  corporate  Umrts - 

Approximately  460  leet  dowrwtream  of  State  Route 
106Bhdge. 

Approximately  4.960  leet  downstream  ol  Covered 
Bndge. 

Approximately  1.860  leet  upstreart  of  Covered  Bridge  . 

At  upstream  corporate  limits 

Approximately  1.025  leet  downstream  of  State  Route 
131 

Downstream  side  of  Uttle  Ascutney  Road  bndge 

Upstream  side  ol  Ascutney  Basin  Road  bndge 

Approximately  100  leet  upstream  ol  upstream  corpo- 
rate limits. 


Maps  available  lor  inspection  al  the  Town  Offices.  Ascutney,  Vermont 

Send  comments  to  The  Honorable  Robert  Carney.  Chamnan  fl(  ttw  Town  of  Waathersliekl  Board  of  Setactmen, 


•707 

•706 

•715 

•716 
•717 
•778 

"716 
None 
•738 
•686 
•707 
•709 
•714 

•718 
•724 
•708 
None 


None 

None 

None 
None 
None 

None 

None 
None 
None 

None 
None 
None 


•881 

•702 

•704 

•711 

•713 
•713 
•773 

•713 
•728 
•735 
•681 
•706 
•705 
•711 

•713 
•720 
•703 
•722 


•312 

•315 

•319 
•320 
•532 

•552 

•600 
•625 

•561 

•599 
•626 
•654 


Windsor  County,  Town  HaH.  Drawer  E.  Ascutney,  Vermont  05030 


Issued:  April  2.  1987. 
Harold  T.  Duryee. 

Administrator,  Federal  Insurance 

Administration. 

|FR  Doc.  87-a012  Filed  4-9-87;  8:45  am) 

BILLING  CODE  67ia-03-M 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

45  CFR  Part  503 

The  Freedom  of  Information  Reform 
Act  of  1986;  Proposed  Fee  Schedule 
and  Guidelines 

AGENCY:  Foreign  Claims  Settlement 
Commission  of  the  United  States. 

ACTION:  Notice  and  request  for  public 
comment  on  Proposed  Guidelines  and 
Fee  Schedule  implementing  certain 
provisions  of  the  Freedom  of 


Information  Reform  Act  of  1986  (Pub.  L. 
9^-570. 

summary:  Under  the  terms  of  the 
FBeedom  of  Information  Reform  Act  of 
1986,  the  Foreign  Claims  Settlement 
Commission  of  the  United  States  ("the 
Commission")  is  required  to  promulgate 
far  public  notice  and  comment  a 
proposed  new  schedule  of  fees  to  be 
charged  and  guidelines  to  be  followed  in 
iti  processing  of  requests  for  records 
under  the  Freedom  of  Information  Act. 
As  required  by  the  legislation,  the 
Commission  has  developed  these 
proposed  regulations  pursuant  to,  and  in 
conformity  with,  the  Uniform  Freedom 
of  Information  Act  Fee  Schedule  and 
Guidelines  published  by  the  Offlce  of 
Management  and  Budget  on  pages 
10012-10019  of  the  Federal  Register  on 
March  27, 1987. 

DATE:  Comments  must  be  received 
before  April  17, 1987. 
ADDRESS:  Send  comments  to  the  Foreign 
Claims  Settlement  Commission  of  the 


United  States,  1111  20th  Street.  NW., 
Room  400.  Washington.  DC  20579. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Bradley  202-653-5883. 
For  the  reasons  set  out  in  the 
preamble,  45  CFR  Part  503  is  amended 
as  follows; 

PART  503— [AMENDED] 

1.  The  authority  citation  for  45  CFR 
Part  503  is  amended  by  adding  the 
following: 

Authority:  Sec.  1803.  Pub.  L.  99-570. 100 
Stat.  3207  (5  U.S.C.  552);  52  PR  10012-10019. 

2.  Section  503.14  of  Chapter  V  of  Title 
45  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  follows: 

§  503.14    Feat  for  services. 

The  following  provisions  shall  apply 
in  the  assessment  and  collection  of  fees 
for  services  rendered  in  processing 
requests  for  disclosure  of  Commission 
records  under  this  Part 
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(a)  Fee  for  duplication  of  records. 
$0.15  per  page. 

(b)  Search  and  review  fees.  (1) 
Searches  for  records  by  clerical 
personnel — $2.00  per  quarter  hour, 
including  time  spent  searching  for  and 
copying  any  record. 

(2)  Search  for  and  review  of  records 
by  professional  and  supervisory 
personnel — $5.50  per  quarter  hour  spent 
searching  for  any  record  or  reviewing  a 
record  to  determine  whether  it  may  be 
disclosed,  including  time  spent  in 
copying  any  record. 

(c)  Certification  and  validation  fee. 
$1.00  for  each  certification,  validation  or 
authentication  of  a  copy  of  any  record. 

(d)  Imposition  of  fees — (1) 
Commercial  use  requests.  Where  a 
request  appears  to  seek  disclosure  of 
records  for  a  commercial  use,  the 
requester  shall  be  charged  for  the  time 
spent  by  Commission  personnel  in 
searching  for  the  requested  record  and 
in  reviewing  the  record  to  determine 
whether  it  should  be  disclosed,  and  for 
the  cost  of  each  page  of  duplication. 
"Commercial  use"  is  defined  as  a  use  or 
purpose  that  furthers  the  commercial, 
trade  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  The  request  also  must 
reasonably  identify  the  records  sought. 

(2)  Requests  from  representatives  of 
news  media.  Where  a  request  seeks 
disclosure  of  records  to  a  representative 
of  the  news  media,  the  requester  shall 
be  charged  only  for  the  actual 
duplication  cost  of  the  records  and  only 
to  the  extent  that  the  number  of 
duplications  exceeds  100  pages: 
Provided,  however,  that  the  request 
must  reasonably  describe  the  records 
sought,  and  it  must  appear  that  the 
records  are  for  use  by  the  requester  in 
such  person's  capacity  as  a  news  media 
representative.  "Representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  A  "freelance"  journalist  not 
actually  employed  by  a  news 
organization  shall  be  eligible  for 
inclusion  under  this  category  if  such 
person  can  demonstrate  a  solid  basis  for 
expecting  publication  by  a  news 
organization. 

(3)  Requests  from  educational  and 
non-commercial  scientific  institutions. 
Where  a  request  seeks  disclosure  of 
records  to  an  educational  or  non- 
commercial scientific  institution,  the 
requester  shall  be  charged  only  for  the 
actual  duplication  cost  of  the  records 
and  only  to  the  extent  that  the  number 


of  duplications  exceeds  100  pages; 
Provided,  however,  that  the  request 
must  reasonably  describe  the  records 
sought  and  it  must  appear  that  the 
records  are  to  be  used  by  the  requester 
in  furtherance  of  its  educational  or  non- 
commercial scientific  research 
programs.  "Educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate,  graduate, 
professional  or  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research.  "Non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis,  within  the  meaning 
of  paragraph  (d)(1)  of  this  section  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(4)  All  other  requests.  Where  a 
request  seeks  disclosure  of  records  to  a 
person  or  entity  other  than  one  coming 
within  paragraphs  {d)(l).  (2)  and  (3)  of 
this  section,  the  requester  shall  be 
charged  the  full  cost  of  search  and 
duplication.  However,  the  first  two 
hours  of  search  time  and  the  first  100 
pages  of  duplication  shall  be  furnished 
without  charge. 

(e)  Aggregating  of  requests.  If  there 
exists  a  solid  basis  for  concluding  that  a 
requester  or  group  of  requesters  has 
submitted  a  series  of  partial  requests  for 
disclosure  of  records  in  an  attempt  to 
evade  assessment  of  fees,  the  requests 
may  be  aggregated  so  as  to  constitute  a 
single  request,  with  fees  charged 
accordingly. 

(f)  Unsuccessful  searches.  Except  as 
provided  in  paragraph  (d)  of  this  section, 
the  cost  of  searching  for  a  requested 
record  shall  be  charged  even  if  the 
search  fails  to  locate  such  record  or  it  is 
determined  that  the  record  is  exempt 
from  disclosure. 

(g)  Interest.  In  the  event  a  requester 
fails  to  remit  payment  of  fees  charged 
for  processing  a  request  under  this  Part 
within  30  days  from  the  date  such  fees 
were  billed,  interest  on  such  fees  may  be 
assessed  beginning  on  the  31st  day  after 
the  billing  date,  to  be  calculated  at  the 
rate  prescribed  in  section  3717  of  Title 
31.  United  States  Code. 

(h)  Advance  payments.  (1)  If.  but  only 
if.  it  is  estimated  or  determined  that 
processing  of  a  request  for  disclosure  of 
records  will  result  in  a  charge  of  fees  of 
more  than  $250.00.  the  requester  may  be 
required  to  pay  the  fees  in  advance  in 
order  to  obtain  completion  of  such 
processing. 

(2)  If  a  requester  has  previously  failed 
to  make  timely  payment  (i.e..  within  30 
days  of  billing  date)  of  fees  charged 


under  this  Part,  the  requester  may  be 
required  to  pay  such  fees  and  interest 
accrued  thereon,  and  to  make  an 
advance  payment  of  the  full  amount  of 
estimated  fees  chargeable  in  connection 
with  any  pending  or  new  request,  in 
order  to  obtain  processing  of  such 
pending  or  new  request. 

(3)  With  regard  to  any  request  coming 
within  paragraphs  (h)  (1)  and  (2)  of  this 
section,  the  administrative  time  limits 
set  forth  in  §§503.10  and  503.11  of  this 
part  will  begin  to  run  only  after  the 
requisite  fee  payments  have  been 
received. 

(i)  Non-payment.  In  the  event  of  non- 
payment of  billed  charges  for  disclosure 
of  records,  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365). 
including  disclosure  to  consumer  credit 
reporting  agencies  and  referral  to 
collection  agencies,  may  he  utilized  to 
obtain  payment. 
Bohdan  A.  Futey. 
Chairman. 
(FR  Doc.  87-8153  Filed  4-9-87:  8;45  am) 

BIUJNG  CODE  4410-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

Coastal  Migratory  Pelagic  Resources 
(Mackerels) 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  availability  of  an  FMP 
amendment  and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  South  Atlantic  and  Gulf  of  Mexico 
Fishery  Management  Councils 
(Councils)  have  resubmitted 
Amendment  2  to  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources 
(Mackerels)  (FMP)  for  review  by  the 
Secretary  of  Commerce  (Secretary)  and 
are  requesting  comments  from  the 
public.  Copies  of  the  amendment  may  be 
obtained  from  the  addresses  below. 
DATE:  Comments  on  the  amendment 
should  be  submitted  on  or  before  May  5. 
1987. 

ADDRESSES:  All  comments  should  be 
sent  to  Craig  R.  O'Connor,  Acting 
Regional  Director.  National  Marine 
Fisheries  Service.  Southeast  Region. 
9450  Roger  Boulevard,  St.  Petersburg.  FL 
33702. . 

Copies  of  the  FMP,  the  amendment, 
and  supporting  documentation  are 
available  upon  request  from  the  South 
Atlantic  Fishery  Management  Council. 


t-t  T-1  » 
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Soufhpark  Building,  Suite  306, 1 
Southpark  Circle,  Charleston,  SC  29407- 
4699;  and  the  Gulf  of  Mexico  Fishery 
Management  Council,  Lincoln  Center, 
Suite  881,  5401  W.  Kennedy,  Boulevard, 
Tampa,  FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  N.  Lindall  (Regional  Plan 
Coordinator),  813-«93-3721. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  requires  that  each 
regional  fishery  management  council 
submit  any  fishery  management  plan  or 
amendment  it  prepares  to  the  Secretary 
for  review  and  approval  or  disapproval. 
The  Magnuson  Act  also  requires  that  the 
Secretary,  upon  receiving  the  FMP  or 
amendment,  must  immediately  publish  a 
notice  that  it  is  available  for  public 


review  and  comment.  The  Secretary  will 
consider  the  public  comments  in 
determining  whether  to  approve  the 
FMP  or  amendment. 

This  amendment  proposed  measures 
to  minimize  overfishing  of  the  Spanish 
mackerel  stock  in  the  Gulf  of  Mexico 
and  to  rebuild  and  maintain  the  stock  at 
a  maximum  sustainable  yield  level 
through  flexible  management 
procedures.  On  June  29, 1984  (49  FR 
26809),  the  Environmental  Protection 
Agency  published  a  notice  of 
availability  of  a  draft  environmental 
impsct  statement  for  the  FMP. 

A  notice  of  availability  for 
Amendment  2  was  published  on 
February  18, 1987  (52  FR  4924).  Because 
the  amendment,  as  submitted  at  that 
time,  was  determined  to  be  inconsistent 


with  the  national  standards  of  the 
Magnuson  Act,  it  was  withdrawn  (52  FR 
6357,  March  3, 1987)  for  reconsideration 
by  the  Councils.  The  public  was 
informed  (52  FR  7463,  March  11, 1987) 
that  when  the  amendment  is 
resubmitted  to  the  Secretary  for  review 
the  comment  period  will  be  30  days. 

Regulations  proposed  by  the  Council 
and  based  on  this  amendment  are 
scheduled  to  be  published  within  15 
days. 

(16U.S.C.1801  e/se^.)  ' 

Dated:  April  6. 1987. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 
[FR  Doc-  87-8038  Filed  4-9-87;  8:45  amj 
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Motices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mtes  Of 
proposed  rules  that  are  appitcabte  to  the 
pul>lic.  Notices  of  heanngs  and 
investigations,   committee   meetings,   agency 
decisions  and  rultr>gs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  arxj  functior>s  are  exantptos 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AQRICULTimE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AQENCv:  Office  of  the  Secretary,  USDA. 

ACTION:  Notice  of  new  system  of 
records. 


summary:  The  United  States 
Department  of  Agriculture  (USDA),  in 
accordance  with  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  proposes  to  estabhsh  a 
new  system  of  records:  USDA/FS-^9. 
Roster  of  Forestry  and  Natural 
Resources  Expertise.  This  system  of 
records  is  necessary  for  the  USDA, 
Forest  Service,  International  Forestry 
StafT.  Forestry  Support  Program  to 
identify  and  locate  qualified  experts  for 
short-term  and  long-term  international 
assignments  with  forestry  or  natural 
resources  development  projects  of  the 
USDA,  Forest  Service,  the  United  States 
Agency  for  International  Development, 
the  United  States  Peace  Corps,  and 
other  cooperating  agencies  and 
organizations. 

DATES:  Public  comments  must  be 
received  by  May  11, 1987.  This  system 
shall  take  effect  without  further  notice 
on  June  9, 1987.  unless  modified  by  a 
subsequent  notice  to  incorporate 
comments  received  from  the  public. 

AOORESS:  .\lthough  the  Privacy  Act 
requires  only  that  the  portion  of  the 
system  which  describes  the  "routine 
uses"  of  that  system  be  published  for 
comment,  USDA  invites  comments  on 
all  portions  of  this  notice.  Interested 
persons  may  submit  written  comments 
to;  Mr.  Patrick  B.  Durst,  Forestry  Support 
Program,  International  Forestry  Staff, 
USDA  Forest  Service,  P.O.  Box  96090, 
Washington,  DC  2001S-6090.  All 
comments  submitted  will  be  available 
for  public  inspection  during  business 
hours  in  Room  1208  at  1621  North  Kent 


Street,  Rosslyn  Plaza  East,  Arlington, 
Virginia  22209. 

TOR  FURTHER  INFORMATION  CONTACT: 

Patrick  B.  Durst,  Special  Projects 
Coordinator,  Forestry  Support  Program. 
International  Forestry  Staff.  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20013-6090.  Telephone: 
(703)  235-2432  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Under  a 
Resources  Support  Services  Agreement 
(#BST-5519-R-AG-2188)  with  the 
United  States  Agency  for  International 
Development,  the  USDA  identifies 
technically  qualified  and  culturally 
adaptable  professionals  in  forestry  and 
related  natural  resources  to  assist  the 
U.S.  Agency  for  International 
Development  and  cooperating  agencies 
and  organzations  in  implementing 
forest-based  economic  development 
projects  in  developing  countries.  Highly 
skilled  and  specialized  experts  are  often 
required  to  provide  advice  and 
assistance  regarding  these  projects.  The 
purpose  of  this  system  of  records  is  to 
provide  the  USDA,  Forest  Service. 
International  Forestry  Staff,  Forestry 
Support  Program  with  an  efficient 
program  of  identifying  and  locating  the 
needed  experts  who  are  interested  and 
walling  to  accept  short-term  and  long- 
term  international  forestry  or  natural 
resources  assignments. 

The  new  system  will  allow  the  USDA, 
Forest  Service  to  maintain  records  on 
the  availability,  skills,  education, 
language  capabilities,  experience,  and 
other  characteristics  of  potential 
advisers  and  contractors  interested  in 
international  assignments.  The  system 
of  records  will  help  the  Forest  Service 
identify  potentially  qualified  individuals 
for  international  assignments  in  a  more 
fair  and  unbiased  manner  than  would  be 
possible  without  the  system.  All 
individuals  interested  in  international 
forestry  assignments  will  be  accepted 
into  the  system,  and  screening  for 
specific  assignments  will  be  conducted 
using  "blind"  computer  searches  that 
select  potential  advisers  on  the  basis  of 
their  skills  and  abilities.  The  system  of 
records  will  also  contain  the  addresses 
and  phone  numbers  where  individuals 
can  be  contacted. 

Dated:  April  6, 1967. 
Douglas  W.  MacCleery, 
Deputy  Assistant  Secretary  for  Nature  J 
Resources  and  Environment. 
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USDA/FS-49 

SYSTEM  NAME: 

USDA/FS-49,  Roster  of  Forestry  and 
Natural  Resources  Expertise. 

SYSTEM  LOCATION: 

The  records  in  this  system  are 
maintained  at  the  office  of  the  USDA, 
Forest  Service,  International  Forestry 
Staff,  P.O.  Box  96090,  Washington,  DC 
20013-6090. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  includes  records  of 
individuals  from  local.  State  and  Federal 
agencies,  the  private  sector,  and  the 
university  community  who  are  seeking 
international  assignments  in  forestry  or 
natural  resources  with  the  Forest 
Service,  the  United  States  Agency  for 
International  Development,  5ie  United 
States  Peace  Corps,  or  other  cooperating 
agencies  and  organizations. 

CATcoomes  of  records  in  the  system: 

The  system  consists  of  a  summary  of 
each  applicant's  qualifications,  a  resume 
or  other  documentation  providing 
detailed  information  relative  to 
education  and/or  experience,  and 
related  correspondence.  The  system  will 
also  contain  the  addresses  and  phone 
numbers  where  individuals  can  be 
contacted. 

AirrHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1302:  7  U.SC.  1736:  and  22 
U.S.C.  2386-2388,  2392,  2513. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOIMQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

(1)  Information  from  this  system  of 
records  is  used  by  authorized  agency 
officials  to  identify  and  locate  qualified 
forestry  and  natural  resources 
professionals  for  international 
assignments.  Information  is  made 
available  to  agency  contracting  offices 
to  determine  if  Federal  employees  with 
required  qualifications  are  available  for 
specific  international  assignments,  or  to 
initiate  development  of  an  acquisition 
and  to  facilitate  competitive  selection  in 
the  issuance  of  agency  acquisitions. 
Referral  of  information  is  also  made  to 
authorized  individuals  of  other  Federal 
agencies  or  international  organizations 
seeking  technically  qualified  individuals 
in  the  fields  of  forestry  and  natural 
resources,  and  to  current  U.S.  Agency 
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for  International  Development 
contractors  seeking  qualified 
professionals  to  perform  authorized 
international  forestry  and  natural 
resources  tasks  for  United  States 
Government  agencies; 

(2)  Disclosure  to  the  Department  of 
Justice  for  use  in  litigation  when  USDA. 
or  any  component  thereof;  or  any 
employee  of  USDA  in  his  or  her  official 
capacity;  or  any  employee  of  USDA  In 
his  or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee:  or  the  United 
States,  where  USDA  determines  the 
litigation  is  likely  to  affect  USDA  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by 
USDA  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  USDA  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected: 

(3)  Disclosure  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
USDA  is  authorized  to  appear,  when 
USDA  or  any  component  thereof;  or  any 
employee  of  USDA  in  his  or  her  official 
capacity;  or  any  employee  of  USDA  in 
his  or  her  individual  capacity  where 
USDA  has  agreed  to  represent  the 
employee;  or  the  United  States,  where 
USDA  determines  that  litigation  is  likely 
to  affect  USDA  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation  and 
USDA  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  USDA  determines  that 
disclosure  of  the  records  to  the  court  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected; 

(4)  Referral  to  the  appropriate  agency, 
where  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 
the  statute,  rule,  regulation,  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or 
particular  program  statute,  or  by  rule, 
regulation,  or  order  issued  pursuant 
thereto; 

(5)  To  answer  congressional  inquiries 


made  at  the  request  of  the  individual 
from  whose  record  information  is 
disclosed. 

policies  and  practices  for  storino. 
retwevino,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

stowage: 

Records  are  maintained  in  file  folders 
at  the  agency  address  listed  above; 
qualification  summaries  are  maintained 
in  an  automated  database  for  easy 
retrieval. 

RETRIEVABIUTV: 

Paper  records  are  indexed 
alphabetically  and/or  by  identification 
number.  Automated  records  may  be 
retrieved  by  experience,  education, 
language  capability,  employment  status 
or  other  criteria  required  for  the 
successful  conduct  of  proposed 
assignments  or  acquisitions. 

SAFIGUAROS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  and  in  secured  computer 
rooms. 

RETf  NTION  AND  DISPOSAL: 

Until  the  National  Archives  and 
Records  Administration  determines  an 
appropriate  retention  and  disposal 
schedule  for  these  records,  they  will  be 
retained  indefinitely  in  accordance  with 
Forest  Service  Handbook  6209.11, 
Reaords  Management  Handbook. 

SYSTEMS  MANAGER  AND  ADDRESS: 

fecial  Projects  Coordinator,  Forestry 
Support  Program,  International  Forestry 
Staff,  USDA  Forest  Service,  P.O.  Box 
96000,  Washington,  DC  20013-6090. 

NOTIFICATION  PROCEDURE: 

^     Individuals  may  request  information 
regarding  this  system  of  records,  or 
information  as  to  whether  the  system 
contains  records  pertaining  to  them  from 
the  Special  Projects  Coordinator, 
Forestry  Support  Program  (address 
above).  A  request  for  information  should 
contain  name,  address,  and  particulars 
involved  (for  example,  the  date  of  action 
giving  rise  to  the  inquiry  or  complaint). 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
thamselves  should  submit  a  written 
request  to  the  Special  Projects 
Coordinator,  Forestry  Support  Program 
(address  above).  The  envelope  and 
letter  should  be  marked  "Privacy  Act 
Request." 

COHTESTING  RECORD  PROCEDURES: 

{  ame  as  record  access  procedures. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes  from 
applicants  for  agency  acquisition  or 
Federal  employees  interested  in 
international  forestry  or  natural 
resources  development  assignments. 

(FR  Doc.  87-8076  Filed  4-9-87;  8:45  am] 
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Commodity  Credit  Corporation 

Uniform  Grain  and  Rice  Storage 
Agreement  Fees;  1987-88  Contract 
Year 

AGENCY:  Commodity  Credit  Corporation. 

ACTION:  Notice  of  1987-88  contract  year 
application  and  inspection  fees. 

SUMMARY:  The  purpose  of  this  notice  is 
to  publish  a  schedule  of  1987-88 
application  and  inspection  fees  to  be 
paid  to  Commodity  Credit  Corporation 
(CCC)  by  grain  and  rice  warehousemen 
requesting  to  enter  into  a  storage 
agreement  with  CCC  in  accordance  with 
the  regulations  governing  the  Standards 
for  Approval  of  Warehouses  for  Grain, 
Rice,  Dry  Edible  Beans,  and  Seed  (7  CFR 
1421.5551  et  seq.).  The  fees  are  charged 
by  CCC  to  defray  the  costs  of  contract 
application  processing  and  warehouse 
inspections  of  warehouses  operated  by 
such  warehousemen  who  do  not  have 
such  an  existing  storage  agreement. 

EFFECTIVE  DATE:  April  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Closson,  Chief,  Storage  Contract 
Branch,  Warehouse  Division,  ASCS, 
USDA,  Room  5962— South  Building.  P.O. 
Box  2415,  Washington,  DC  20013.  (202) 
447-5647. 

SUPPlfMENTARY  INFORMATION:  This 
notice  has  been  reviewed  in  conformity 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major"  since 
implementation  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  the 
environment,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
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Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  required. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

The  Commodity  Credit  Corporation 
Charter  Act  (15  U.S.C.  714)  provides 
authority  for  CCC  to  conduct  a  number 
of  operations  to  stabilize,  support,  and 
protect  farm  income  and  prices.  CCC  is 
authorized  to  carry  out  such  activities  as 
making  price  support  available  with 
respect  to  various  agricultural 
commodities,  removing  and  disposing  of 
surplus  agricultural  commodities, 
exporting  or  aiding  in  the  exportation  of 
agricultural  commodities,  and  procuring 
agricultural  commodities  for  sale  both  in 
the  domestic  market  and  abroad. 

Section  4(h)  of  the  CCC  Charter  Act 
provides  that  CCC  shall  not  acquire  real 
property  in  order  to  provide  storage 
facilities  for  agricultural  commodities 
unless  CCC  determines  that  private 
facilities  for  the  storage  of  such 
commodities  are  inadequate.  Further, 
section  5  of  the  CCC  Charter  Act 
requires  that  in  carrying  out  purchasing 
and  selling  operations  and  in  the 
warehousing,  transporting,  or  handling 
of  agricultural  commodities,  CCC  use.  to 
the  maximum  extent  practicable,  the 
usual  and  customary  channels,  facilities, 
and  arrangement  of  trade  and 
commerce. 

Pursuant  to  these  provisions,  CCC 
enters  into  storage  agreements  with 
private  grain  and  rice  warehousemen  to 
provide  for  the  storage  of  commodities 
owned  by  CCC  or  pledged  as  security  to 
CCC  for  price  support  loans.  CCC 
examines  all  grain  and  rice  warehouses 
for  which  a  warehouseman  has 
requested  approval  of  a  new  storage 
agreement  to  determine  whether  the 
warehouseman  satisfies  the  standards 
of  approval  or  has  the  ability  to  do  so. 
Application  procedures  include  review 
of  an  applicant's  financial  statement, 
establishment  of  net  worth,  verification 
of  licensing  requirements,  and  other 
contract  administrative  procedures. 

The  regulations  found  at  7  CFR 
1421.5558  provide  that  all  grain  and  rice 
warehousemen  who  do  not  have  an 
existing  agreement  with  CCC  for  storage 
and  handling  of  CCC-owned 


commodities  or  commodities  pledged  lo 
CCC  as  loan  collateral,  but  who  desire 
such  an  agreement,  must  pay  an 
application  and  inspection  fee  for  each 
warehouse  for  which  CCC  approval  is 
sought  prior  to  CCC  conducting  the 
original  warehouse  examination. 

A  review  of  the  funds  generated  from 
the  fees  collected  under  the  United 
States  Warehouse  Act  (USWA) 
indicates  that  they  are  sufficient  to 
cover  the  costs  associated  with 
processing  an  application  for  a  USWA 
license.  Because  the  application  process 
for  a  storage  agreement  is  a  separate 
process  from  the  licensing  process  and 
requires  essentially  the  same  time,  it 
was  determined  that  the  fee  schedule  for 
both  UGSA  applications  and  USWA 
should  be  similar.  However,  for  those 
warehousemen  having  a  USWA  license 
and  seeking  a  storage  agreement  or 
seeking  both  a  USWA  license  and 
storage  agreement  some  aspects  of  the 
application  process  are  duplicative  in 
nature.  A  reduced  fee  will  be  collected 
by  CCC  to  offset  contract  administrative 
cost  only  from  federally  licensed 
warehousemen  to  reflect  the  lower  costs 
incurred  in  the  areas  where  duplicate 
requirements  exist  such  as  for 
warehouse  examination  and  fmancial 
statement  review. 

Determination 

The  application  and  inspection  fees 
set  forth  herein  will  be  collected  for  the 
1987-88  contract  year  by  CCC  from  all 
warehousemen  requesting  to  enter  into  a 
Uniform  Grain  Storage  Agreement  or 
Uniform  Rice  Storage  Agreement  who 
do  not  have  such  an  existing  agreement 
with  CCC. 

Application  and  Inspection  Fees 

The  fee  shall  be  computed  at  the  rate 
of  $10  for  each  10,000  bushels  of  storage 
capacity  or  fraction  thereof  but  the  fee 
shall  be  not  less  than  $100  nor  more 
than  $1,000;  however,  if  the  applicant  is 
licensed  under  the  United  States 
Warehouse  Act  or  is  applying  for  such  a 
license,  the  fee  shall  be  computed  at  the 
rate  of  $2.50  per  10.000  bushels  of 
storage  capacity  or  fraction  thereof  but 
not  less  than  $25  nor  more  than  $250. 

Before  any  original  application  is 
processed  or  inspection  is  made,  the 
applicant  shall  deposit  with  CCC  the 
amount  of  the  fee  prescribed.  Such 
deposit  shall  be  made  in  the  form  of  a 
check,  draft  or  post  office  or  express 
money  order  payable  to  the  order  of 
"Commodity  Credit  Corporation." 


Signed  at  Washington.  DC.  on  April  b,  1987 
Milton ).  Hertz. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  87-8074  Filed  4-9-67;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(Docket  Nos.  6673-01, 6673-02, 6673-031 

Actions  Affecting  Export  Privileges, 
Jeanette  Wellems,  Steuerungstechnlk 
und  Messgeraete,  a/k/a  S.M.G.,  a/k/a 
Stemege,  JI&C  Ltd. 

in  the  matter  of  Jeanette  Wellems. 
individuaHy  and  doing  business  as 
Sleueningstechnik  und  Messgeraete.  a/k/a 
S.M.G..  a/k/a  Stemege  and  doing  business  as 
)I8tC  Ltd.,  Respondents.  Dockets  Nos.  6673- 
01.  6673-02,  and  6673-03. 

Summary 

The  Recommended  Decision  and 
Order  of  the  Administrative  Law  Judge 
is  affirmed.  Jeanette  Wellems. 
individually  and  doing  business  as 
Steuerungstechnik  und  Messgeraete. 
a/k/a  S.M.G..  a/k/a  Stemege.  with  an 
address  at  4  Wohllebengasse  15.  A-1041 
Vienna,  Austria  is  denied  U.S.  export 
privileges  for  15  years  from  the  date  of 
this  order.  The  charges  against  JI&C  Ltd.. 
4  Wohllebengasse  15.  A-1041  Vienna, 
Austria  are  dismissed. 

Order 

On  March  5. 1987.  the  Administrative 
Law  Judge  entered  an  order  in  the  above 
referenced  matter.  The  order  was 
referred  to  me  pursuant  to  section  13(c) 
of  the  Export  Administration  Act  of 
1979.  50  U.S.C.  App.  2401  through  2420 
(1982).  as  amended  by  the  Export 
Administration  Amendments  Act  of 
1985.  Pub.  L.  99-64.  99  Stat.  120  (July  12, 
1985)  and  15  CFR  388.23  for  final  action. 
Having  examined  the  record  and  based 
on  the  facts  addressed  in  ths  case.  I 
afftrm  the  order  of  the  Adminstrative 
Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  April  6. 1987. 
Paul  Freedenberg. 

Assistant  Secretary  for  Trade  Administration. 

Summary  of  Decision  and  Order 

In  the  matter  of  (eanette  Wellems. 
individually  and  doing  business  as 
Steuerungstechnik  and  Messgeraete,  a/k/a 
S.M.G.  a/k/a  Stemege  and  doing  business  as 
)I&C  Ltd„  Respondents,  Docket  Nos.  6673-01. 
6673-02.  and  6673-03. 
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Appearance  for  Respondents:  Dr.  Ingo 
Gutjahr.  Verteidlger  in  Strafsachen.  1080 
Wien.  Wickenburggasse  5.  Austria. 

Appearance  for  Agency:  Thomas  C. 
Barbour.  Esq.,  Attorney-Advisor,  Office  of  the 
Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce.  Room  H-3329, 14th  and 
Constitution  Avenue.  NW.,  Washington,  DC 
20230. 

For  JI&C  Ltd..  4  Wohllebengasse  15. 
A-1041  Vienna.  Austria,  charges  are 
dismissed.  For  the  following  parties,  U.S. 
export  privileges  are  denied  for  15  years 
from  the  date  that  this  Order  is  affirmed 
by  the  Assistant  Secetary  for  trade 
Administration. 

Decision 

Jeanette  Wellems.  individually  and  doing 
business  as  Steuerungstechnik  and 
Messgeraete.  a/k/a  S.M.G.  a/k/a  Stemege  4 
Wohllebengasse  15,  A-1041  Vienna,  Austria. 

Procedural  Background 

On  June  19, 1986  the  Office  of  Export 
Enforcement,  International  Trade 
Administration,  U.S.  Department  of 
Commerce  (the  "Agency"),  issued  a 
charging  letter  against  Jeanette 
Wellems,  individually  and  doing 
business  as  Steuerungstechnik  und 
Messgeraete,  also  known  as  S.M.G.  and 
as  Stemege,  and  doing  business  as  JI&C 
Ltd.  This  letter  was  issued  under  the 
authority  of  section  13(c)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2401-2420  (1982),  as  reauthorized 
and  amended  by  the  Export 
Administration  Amendments  Act  of 
1985,  P^jb.  I..  9<M>4,  99  Stat.  120  (July  12, 
1985))  (the  "Act"),  and  under  the 
authority  of  Part  388  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Pats  368  through  399 
(1986))  (the  "Regulations").  The  letter 
charged  that  Respondents  had  violated 
§§  387.3  and  387.4  of  the  Regulations  in 
the  1981-1982  export  of  U.S.-origin  goods 
from  the  United  States  to  Austria 
through  the  Federal  Republic  of 
Germany. 

Respondent  Wellems  filed  a  July  24. 
1986  answer  to  the  charging  letter. 
Neither  Respondent  nor  Agency  Counsel 
requested  a  hearing.  Consequently,  this 
matter  is  decided  on  the  record  without 
a  hearing.  Respondent  Wellems  and 
Agency  Counsel  made  submissions  for 
the  record,  which  was  closed  for 
decision  December  17, 1986. 

Arguments  of  the  Parties 

Agency  Counsel  asserted  that,  from 
October  10. 1981  through  March  25. 1982. 
Respondent  Wellems  conspired  with 
three  other  individuals  to  acquire  U.S.- 
origin  goods,  exported  from  the  United 
States  through  the  Federal  Republic  of 
Germany  to  Austria,  without  the 


reqidred  U.S.  validated  licenses  and 
reexport  authorizations,  in  violation  of 
the  Act  and  the  Regulations.  Pursuant  to 
the  alleged  conspiracy,  according  to 
Agency  Counsel,  an  application  for  a 
validated  license,  for  an  export  of  these 
U.S.-origin  goods  from  the  United  States 
to  the  Federal  Republic  of  Germany, 
misrepresented  that  the  end  use  of  the 
goods  was  to  be  in  the  Federal  Republic 
of  Germany,  when  in  fact  the  intention 
was  to  reexport  them  from  there  to 
Respondent  Steuerungstechnik  und 
Messgeraete  in  Austria.  Agency  Counsel 
further  asserted  that,  in  February-March 
1982.  four  shipments  of  U.S.-origin  goods 
were  made,  pursuant  to  this  conspiracy, 
from  the  United  States  to  the  Federal 
Republic  of  Germany  and  thence  to 
Respondent  Steuerungstechnik  und 
Messgeraete  in  Austria,  with  no  U.S. 
authorization  for  such  reexport  to 
Austria. 

Respondent  Wellems  answered  with 
three  arguments.  First,  she  contended 
that  during  1981-82  she  worked  at 
S.M.G.  only  as  a  part-time  secetary  and 
accordingly  "had  no  influence  on  the 
transactions  [done  by  S.M.G.)  and 
didnot  [sic]  now  about  them" 
(Respondent's  July  24, 1986  Filing  2). 
Second.  Respondent  Wellems  argued 
that  she  may  not  be  sanctioned  "for 
doing  anything  in  Austria  which  is  not 
forbidden  by  Austrian  law"  [id.  last 
page;  Respondent's  October  10. 1986 
filing).  Third,  as  to  JI&C  Ltd..  she 
claimed  that  it  had  "never  ordered  or 
received  anything  from  "  the  other 
allied  co-conspirators,  and  also  that 
she  was  "manager"  of  this  firm  only  in 
1984  (Respondent's  July  24, 1986  filing, 
last  page). 

In  reply,  Agency  Counsel  agreed  that 
documentation  submitted  by 
Respondent  Wellems  showed  that  she 
no  longer  does  business  as  JI&C  Ltd., 
and  accordingly  Agency  Counsel  did  not 
oppose  deletion  of  )I&C  Ltd.  as  a 
Respondent  in  this  proceeding.  But 
Agency  Counsel  submitted  its  own 
documentation  in  support  of  its  charge 
that  Respondent  Wellems  herself 
actively  participated  in  the  alleged  1981- 
82  violations  of  the  Regulations.  As  to 
Respondent  Wellems'  argument  based 
on  Austrian  law,  Agency  Counsel 
contended  that  is  is  U.S.  law  that 
controls  the  instant  proceeding. 

Related  Persons 

Agency  Counsel  requested  that  JI&C 
Ltd.  land  one  individual  be  named  as 
related  persons  because  of  their 
relationships  to  Respondent  Wellems 
(Agency  Counsel's  November  20, 1986 
Submission  2  n.2).  Section  388.3(c)  of  the 
Regulations  provides  that  an  order  may 
be.  made  applicable  to  a  related  person 


"after  notice  and  opportunity  for 
comment  .  .  .  ."  The  record  does  not 
reflect  that  either  JI&C  Ltd.  or  this 
individual  has  as  yet  been  given  such 
notice  and  opportunity  for  comment. 
(Although  orders  and  filing  served  on 
Respondent  Wellems  in  this  proceeding 
have  mentioned  JI&C  Ltd..  it  is  her  claim 
accepted  by  Agency  Counsel,  that  she 
no  longer  does  business  as  JI&C  Ltd.) 

Consequently,  before  either  JI&C  Ltd. 
or  the  individual  may  be  named  a 
related  person,  the  record  must  show 
that  such  person  has  been  afforded 
notice  and  opportunity  for  comment,  as 
through  a  proceeding  initiated  by 
Agency  Counsel  under  5  388.3(c).  If, 
after  such  a  proceeding,  the  record  so 
warrants,  such  person  will  then  be 
named  a  related  person. 

Findings 

The  record  of  the  instant  proceeding 
warrants  the  following  findings.  During 
the  period  from  October  30. 1981  through 
March  24. 1982.  Respondent  Wellems 
conspired  with  three  other  individuals  to 
bring  about  violations  of  the  Act  and  the 
Regulations.  Her  active  participation  in 
the  conspiracy  alleged  by  Agency 
Counsel  is  amply  demonstrated  by  the 
documentation  submitted  by  Agency 
Counsel* 

Of  the  other  three  individuals 
involved  in  the  conspiracy,  one  was 
another  official  of  the  Austrian  company 
Steuerungstechnik  und  Messgeraete, 
also  known  as  S.M.G.  and  as  Stemege. 
The  second  was  a  German-bom  resident 
of  the  United  States,  and  the  third  was 
an  official  of  an  FRG  company.  The 
purpose  of  the  conspiracy  was  for 
Respondent  Wellems.  Steuerungstechnik 
und  Messgeraete.  and  the  co-conspirator 
who  was  also  an  official  of  that 
company  to  acquire  U.S.-origin  goods  in 
Austria  without  having  obtained  the 
validated  export  licenses  and  reexport 
authoriiations  required  by  the 
Regulations. 


'  See,  e,g..  Agency  Counsel's  November  20, 1986 
Submission.  Exhibits  4-5,  7-9. 11-16.  which  are 
telexes  showing  Respondent  Wellems'  active  role  in 
the  transactions  at  issue  in  this  proceeding,  the 
Exhibits  5-6,  which  suggest  Respondent  \/ellems' 
participation  in  a  meeting  involved  with  these 
transactions.  As  to  another  aspect  of  this 
Submission,  tt  may  further  be  noted  that  it  appears 
to  contain  the  following  typographical  errors.  On 
page  4,  fourth  last  line  of  text.  Exhibit  10  should 
apparently  be  excluded  from  the  listing  of  telexes. 
On  page  8.  the  second  last  line  of  text  should 
apparently  cite  Exhibit  15.  rather  than  Exhibit  16: 
and  the  following  line  of  text  should  apparently  cite 
Exhibit  18.  rather  than  Exhibit  17.  On  page  a  the 
fourth  line  of  text  should  apparently  cite  Exhibit  19. 
rather  than  Exhibit  18.  On  page  9.  in  the  second  line 
of  the  text  paragraph  that  begins  there,  the  license 
number  should  apparently  be  A5990e2.  rather  than 
A599082:  and  the  same  apparent  typographical  error 
occurs  again  three  lines  of  text  later. 
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To  implement  this  conspiracy. 
Respondent  Wellems  and  the  other 
conspirators  engaged  in  a  series  of  overt 
acts.  Respondent  Wellems, 
Steuerungstechnik  und  Messgeraete. 
and  the  co-conspirator  who  was  also  an 
official  of  that  company  requested 
certain  U.S.-origin  goods  from  the  U.S. 
resident  co-conspirator.  He  exported 
them,  in  four  separate  shipments,  to  the 
company  of  the  FRG  conspirator  in  the 
Federal  Republic  of  Germany,  who  then 
reexported  them  to  Steuerungstechnik 
und  Messgeraete  in  Austria.  These  four 
exports  and  reexports,  which  occurred 
in  February  and  March  of  1982,  are 
identified  in  Schedule  A  of  the  June  19, 
1986  charging  letter;  and  this  Schedule  A 
is  incorporated  herein  by  this  reference. 

For  the  export  from  the  United  States 
to  the  Federal  Republic  of  Germany,  the 
conspirator  who  was  a  U.S.  resident 
applied  for  a  validated  license, 
representing  that  the  FRG  co- 
conspirator's company  was  to  be  the 
ultimate  consignee  and  that  the  Federal 
Republic  of  Germany  was  to  be  the 
country  of  ultimate  destination.  The 
involvement  in  the  transaction  of 
Respondent  Wellems  and 
Steuerungstechnik  und  Messgeraete  and 
the  co-conspirator  also  in  that  company 
was  nowhere  disclosed  in  the  license 
application.  Consequently,  the 
application  contained  false  and 
misleading  statements  of  material  fact. 

Once  the  FRG  conspirator  received  in 
the  Federal  Republic  of  Germany  each 
of  the  four  shipments  from  the  United 
States,  as  noted  above  he  reexported 
them  to  Austria  to  Steuerungstechnik 
und  Messgeraete.  For  such  reexport,  a 
U.S.  authorization  was  required;  and 
none  has  been  obtained.  Respondent 
Wellems  knew  or  had  reason  to  know 
that  these  U.S.-origin  goods  had  been 
acquired  on  behalf  of  her  and 
Steuerungstechnik  und  Messgeraete  and 
that  they  were  to  be  shipped  to  Austria 
without  the  authorization  required  by 
the  Regulations.  Respondent  Wellems 
does  business  as  Steuerungstechnik  und 
Messgeraete.  also  known  as  S.M.G.  and 
as  Stemege. 

As  to  Jl&C  Ltd..  the  record  does  not 
establish  any  participation  by  it  in  any 
of  the  October  1981-March  1982 
activities  described  above.  According  to 
one  of  the  documents  filed  by 
Respondent  Wellems.  the  Articles  of 
Incorporation  for  this  company  were  not 
signed  until  October  20, 1982 
(Respondent's  October  20, 1986 
submission).  Further,  the  record  does 
establish  that  Respondent  Wellems  has 
not  been  a  "managing  director"  of  the 
company  since  Septembtr  1884. 


Conclusions 

The  record  requires  the  following 
conclusions.  For  Respondent  JI&C  Ltd., 
the  charges  are  dismissed.  For 
Respondent  Wellems,  individually  and 
doing  business  as  Steuerungstechnik 
und  Messgeraete,  also  known  as  S.M.G. 
and  as  Stemege,  the  conclusion  is  that 
she  violated  §  387.4  of  the  Regulations 
for  each  of  the  four  shipments  to 
Steuerungstechnik  und  Messgeraete  in 
Austria  without  the  required 
authorization,  and  that  she  violated 
§  387.3  for  conspiring  to  bring  about  a 
violation  of  the  Act  and  the  Regulations. 

Respondent  Wellems"  argument  that 
her  actions  in  Austria  should  be 
measured  only  by  Austrian  law  is 
unpersuasive.  Her  participation,  as 
described  above,  in  the  four  shipments 
of  U.S.-origins  goods  from  the  United 
States  through  the  Federal  Republic  of 
Germany  to  Austria,  and  her 
participation  described  above  in  the 
conspiracy  related  to  these  shipments, 
may  fairly  be  subjected  to  the  provisions 
of  the  Act  and  the  Regulations.  Judged 
by  the  standards  of  these  provisions,  she 
violated  §  387.3  and  387.4  of  the 
Regulations;  and  nothing  in  the  Act  or 
the  Regulations  provides  that  her 
claimed  compliance  with  Austria  law 
would  constitute  a  valid  defense. 

All  five  of  Respondent  Wellems' 
violations  of  the  Regulations  involved 
U.S.-origin  commodities  that  are 
controlled  under  the  Act  for  national 
security  reasons,  as  alleged  in  the 
charging  letter.  For  such  violations,  an 
order  denying  the  U.S.  export  privileges 
of  Respondent  Jeanette  Wellems. 
individually  and  doing  business  as 
Steuerungstechnik  und  Messgeraete. 
also  known  as  S.M.G.  and  as  Stemege. 
for  15  years  from  the  date  a  final  order 
becomes  effective  in  this  proceeding  is 
appropriate. 

Order 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  undersigned  by  Part  388 
of  the  Regulations,  it  is  hereby  ordered 
as  follows: 

1.  All  outstanding  validated  export 
licenses  in  which  Respondent  Wellems. 
individually  and  doing  business  as 
Steuerungstechnik  und  Messgeraete. 
also  known  as  S.M.G.  and  as  Stemege. 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 

2.  For  a  period  of  15  years  from  the 
date  that  this  Order  is  affirmed. 
Respondent  Jeanette  Wellems. 
individually  and  doing  business  as 
Steuerungstechnik  und  Messgeraete. 
also  known  as  S.MXJ.  and  as  Stemege,  4 


Wohllebengasse  15,  A-1041  Vienna. 
Austria,  and  the  successors,  assignees, 
officers,  partners,  representatives, 
agents,  and  employees  of  such 
Respondent  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data,  in  whole  or  in  part, 
exported  from  the  United  States  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations.  Without  limitation  of 
the  generality  of  the  foregoing, 
participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation,  directly  or 
indirectly,  in  any  manner  or  capacity: 

a.  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application  submitted  to  the 
Department; 

b.  In  preparing  or  filing  with  the 
Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith: 

c.  In  obtaining  from  the  Department  or 
using  any  validated  or  general  export 
license  or  other  export  control 
document; 

d.  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of  any  commodities  or 
technical  data,  in  whole  or  in  part,  that 
are  exported  or  to  be  exported  from  the 
United  States  or  that  are  otherwise 
subject  to  the  Regulations;  and 

e.  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data.  Such 
denial  of  export  privileges  shall  extend 
only  to  those  commodities  and  technical 
data  that  are  subject  to  the  Act  and  the 
Regulations. 

3.  Such  denial  of  export  privileges 
may,  after  notice  and  opportunity  for 
comment,  also  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which 
Respondent  Wellems,  individually  and 
doing  business  as  Steuerungstechnik 
und  Messgeraete,  also  known  as  S.M.G. 
and  as  Stemege,  is  now  or  hereafter  may 
be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

4.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data  that  are 
subject  to  such  denial  of  export 
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privileges,  do  any  of  the  following  acts, 
directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  Respondent 
Wellems.  individually  and  doing 
business  as  Steuerungstechnik  und 
Messgeraete.  also  known  as  S.M.G.  and 
as  Stemege,  or  whereby  such 
Respondent  may  obtain  any  benefit 
therefrom  or  have  any  interest  in  or 
participation  therein,  directly  or 
indirectly: 

A.  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by.  to,  or  for  such 
Respondent;  or 

b.  Order,  buy  receive,  use.  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

5.  In  accordance  with  section  13(c)  of 
the  Act  and  §  388.16  of  the  Regulations, 
the  foregoing  constitutes  the  Decision 
and  Order  of  the  undersigned  in  this 
proceeding.  The  Order  shall  become 
effective  if  and  when  it  is  affirmed  by 
the  Assistant  Secretary  for  Trade 
Administration,  to  whom  the  Secretary 
has  delegated  his  responsibilities  under 
section  13(c). 

Dated.  March  5, 1987. 
Thomas  W.  Hoya, 
Administrative  Law  Judge. 
|FR  Doc.  87-8023  Filed  4-9-87;  8:45  am] 
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[A-588-038] 

Bicycle  Speedometers  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 
summary:  On  November  14, 1986,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidimiping  finding  on 
bicycle  speedometers  from  Japan.  The 
review  covers  eighteen  manufacturers 
and/or  exporters  of  this  merchandise  to 
the  United  Slates  and  the  period 
November  1, 1984  through  October  31. 
1985. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 


preliminary  results.  We  received 
comments  from  one  manufacturer. 
Based  on  our  analysis  of  the  comments 
received,  the  final  results  of  review  are 
changed  from  those  presented  in  the 
preliminary  results. 
EFFKmvE  date:  April  10. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Linnea  Bucher,  Office 
of  Comphance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background: 

On  November  18, 1986,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (51  FR  41363)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  bicycle 
speedometers  from  Japan  (37  FR  24828. 
November  22. 1972).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers, 
currently  classifiable  under  items 
711.9000.  711.9820  and  732.4200  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  eighteen 
manufacturers  and/or  exporters  of 
Japanese  bicycle  speedometers  to  the 
United  States  and  the  period  November 
1, 1964  through  October  31. 1985. 

Analysis  of  Comment  Received 

We  gave  interested  parties  the 
opportunity  to  conunent  on  the 
preliminary  results.  Asahi  Keiki  Mfg. 
Co.,  B  respondent,  submitted  written 
comments. 

Comment  1;  Asahi  contends  that  the 
scope  of  the  finding  does  not  include 
bicycle  or  exercycle  speedometer  parts 
or  attachments.  Separate  price 
comparisons  of  parts  and  attachments, 
such  as  the  cable  and  gear  unit,  should 
not  be  made.  If  comparisons  are  to  be 
made  on  components  sold  separately, 
then  the  prices  of  the  cable  and  gear  unit 
shoeld  be  added  to  that  of  the  head  so 
that  comparisons  can  be  made  directly 
with  total  units  of  bicycle  speedometers 
sold  in  the  home  market. 

Department's  Position:  We  disagree. 
Bicycle  and  exercycle  speedometers 
consist  of  three  discrete  elements;  Head, 
gear  unit,  and  cable.  Asahi  shipped  the 
elements  either  packed  in  individual 
boxes  or  packed  in  bulk.  Regardless  of 
how  packed,  the  speedometer  contains 
three  discrete  elements  that  are  put 


together  by  the  customer  at  the  time  of 
installation  on  the  bicycle.  Indeed,  we 
are  not  aware  of  any  instance  in  which 
the  three  elements  are  assembled  into  a 
total  speedometer  prior  to  importation 
into  the  United  Stales.  Furthermore,  the 
head,  gear  unit,  and  cable  have  no  use 
other  than  to  be  joined  together  as  a 
speedometer,  and  we  have  no  evidence 
that  a  separate  market  exists  for  the 
individual  elements.  Further,  a 
comparison  of  the  records  of  the 
Treasury  Department's  original 
investigation  in  this  case  and  the  current 
review  shows  no  evidence  of  any 
change  by  Asahi  in  either  the  shipping 
or  pricing  method  since  the  original 
investigadon.  In  both  instances.  Asahi 
shipped  in  both  individual  and  bulk 
packing;  the  Treasury  Department  in  its 
analysis  made  no  distinction  between 
these  two  types  of  shipments.  In  both 
instances,  the  company  provided,  and 
the  Treasury  Department  used  in  its 
analysis,  separate  prices  for  each  of  the 
three  separate  speedometer  elements. 
Based  on  this  evidence  we  conclude  that 
all  three  separate  elements  were 
included  in  the  scope  of  the 
investigation. 

In  our  analysis  for  this  review  we 
calculated  the  value  of  a  total 
unassembled  bicycle  speedometer 
(head,  gear  unit,  and  cable)  to  the 
United  States  by  adding  the  prices  of  the 
three  elements  when  such  elements 
were  sold  by  the  same  manufacturer 
and  shipped  during  the  review  period. 
We  did  not  consider  whether  such 
elements  were  shipped  together  or 
separately.  Where  sale  quantities  of  the 
various  elements  differed  over  the 
period  of  the  review,  we  did  not  include 
in  the  review  the  excess  elements  that 
could  not  be  matched  with  quantities  of 
other  elements  to  comprise  total 
speedometers.  We  based  foreign  market 
value  upon  the  price  of  a  total  home 
market  unassembled  speedometer. 

Comment  2:  Asahi  contends  that  price 
comparisons  were  made  on  both  sales 
by  Asahi  Keiki  through  N.S.I,  and  then 
again  on  N.S.I.'s  resales  to  each  of  its 
U.S.  customers. 

Department's  Position:  Asahi  listed  in 
its  response  sales  to  three  unrelated  U.S. 
customers  and  sales  through  its  U.S. 
subsidiary,  N.S.I.  Asahi  now  claims  that 
the  sales  to  the  unrelated  U.S.  customers 
are  the  same  sales  as  those  from  N.S.I, 
to  the  VS.  customers. 

This  is  new  information,  untimely 
filed,  that  contradicts  the  original 
submission.  It  was  not  submitted  in  time 
to  conduct  verification.  Additionally, 
this  submission  was  made  on  the  last 
day  of  the  comment  period,  effectively 
precluding  the  petitioner  from 


Federal  Register  /  Vol.  52.  No.  69  /  Friday.  April  10.  1987  /  Notices 


11721 


responding.  It  will  not  be  considered  in 
this  review. 

Comment  3:  Asahi  contends  that  in 
making  separate  price  comparisons 
between  NSI's  sales  of  speedometer 
heads  sold  to  Allegheny  International 
and  Diversified  Products  Corporation, 
and  speedometers  sold  in  the  home 
market,  the  Department  erred  in  not 
making  an  adjustment  to  the  home 
market  price  for  differences  in 
merchandise. 

Department's  Position:  The 
Department  did  not  make  an  adjustment 
to  the  sales  from  Asahi  to  Allegheny 
International  and  Diversified  Products 
Corporation  because  the  response 
indicated  that  it  sold  complete 
speedometer  units  to  these  firms.  No 
other  difference  in  merchandise 
adjustment  was  claimed. 

Comment  4:  The  Department  erred  in 
the  amount  of  the  adjustment  for 
differences  in  packing  costs.  The 
respondent  contends  that  the  difference 
in  packing  costs  between  sales  in  the 
home  market  and  sales  to  the  U.S.  used 
in  calculating  a  separate  margin  for  NSI 
should  have  been  the  same  as  that  used 
in  price  comparisons  on  NSI's  sales  to 
its  U.S.  customers. 

Department's  Position:  The 
Department  used  the  cost  of  U.S. 
packing  that  NSI  reported  in  its 
response  and  compared  that  to  the  cost 
of  packing  in  the  home  market.  We 
added  or  subtracted  the  difference  from 
the  home  market  price. 

Comment  5:  The  Department  should 
publish  separate  cash  deposit  rates  for 
bicycle  and  exercycle  speedometers.  It 
acknowledged  a  distinction  between 
bicycle  and  exercycle  speedometers 
when  it  announced  a  separate  cash 
deposit  rate  for  double  gear  hub 
exercycle  speedometers  in  its  April  30. 
1984  notice  (49  PR  18336)  (SIC). 

Department's  Position:  Exercycle 
speedometers  and  digital  speedometers 
are  both  within  the  scope  of  the  finding. 
There  is  no  reason  to  publish  separate 
rates  for  exercycle  speedometers.  The 
April  30, 1984  notice  referred  to  was 
issued  as  a  result  of  a  court  remand 
directing  the  Department  to  calculate  a 
dumping  margin  for  double-gear 
hubdrive  speedometers,  since  it  had  not 
previously  done  so.  The  Department's 
subsequent  final  results  of  review  notice 
for  the  1980-81  period,  makes  no 
mention  of  separate  rates  for  different 
products.  (49  PR  24226). 

Comment  6:  Since  the  weighted 
average  margin  issued  by  the 
Department  in  its  preliminary  results 
notice  on  only  bicycle  speedometers 
sold  by  Asahi  was  0.03  percent,  the  cash 
deposit  for  any  new  shipper  of  Asahi 
bicycle  speedometers  should  be  waived. 


The  rate  for  exercycle  speedometers 
should  be  based  solely  on  the  rate 
determined  for  N.S.I.,  the  sole  importer 
of  Asahi's  exercycle  speedometers. 

Department's  Position:  The 
Department's  preliminary  notice 
included  all  items  covered  by  the 
finding.  The  term  "bicycle 
speedometers"  has  been  clarified  in 
previous  notices  and  needs  no  in-depth 
definition  with  every  publication.  The 
weighted  average  margin  and  cash 
deposit  rate  for  Asahi,  regardless  of  type 
of  speedometer  exported  is  17.74 
percent,  based  on  analysis  of  the  direct 
exports  it  listed  in  its  response. 

The  Department  does  not  list  separate 
cash  deposit  rates  for  different  items 
included  in  the  class  or  kind  of 
merchandise  subject  to  a  finding. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received,  the  final  results  of 
our  review  are  the  same  as  those 
presented  in  our  preliminary  results  of 
review,  and  we  determine  that  the 
following  margins  exist  for  the  period 
November  1, 1984  through  October  31. 
1985: 


Manufacturer/exporter 


All  New  Firms 

Asahi  Keiki  Mfg.  Co „ 

Asahi  Keiki  Mfg.  Co  Co..  Ltd 

Asahi  Keiki  Mfg.  Co. /Noma  Enter- 
prises Co..  Ltd 

Asahi  Keiki  Mfg.  Co./Nippon  Seiki 
Co..  Ltd 

Asahi  Keiki  Mfg.  Co./  Royal  Indus- 
tries Ltd 

Asahi  Keiki  Mfg.  Co./'Tagami  Cor- 
poration  

Asahi  Keiki  Mfg.  Co./N.S.I.  Inter- 
na tjorwil  

Asahi  Keiki  Mfg.  Co/Diversified 
Products  Corporation 

Asahi  Keiki  Mfg.  Co./Allegheny 
International 

Asahi  Keiki  Mfg.  Co./Roadmaster 
Corporation 

Tsuyama  Mfg.  Co..  Ltd 

Tsuyama  Mfg.  Co./Kozaki  Trading 
Co..  Ltd 

Tsuyarrta  Mfg.  Co./'Vagami  Corpo- 
ration Co..  Ltd 

Tsuyama  Mfg.  Co./Kuwahara  Co.. 
Ltd 

Tsuyama  Mfg.  Co./Asia  Machinery 
Co..  Ltd 

Tsuyama  Mfg.  Co.,  Ltd./H.  Tano  & 
Co..  Ltd 

Tsuyama  Mfg.  Co.,  Ltd./Mitsui  & 
Co.,  Ltd 

Tsuyama  Mfg.  Co..  Ltd./Shlnwa 
Trading  Co.,  Ltd 

Fujimofo  Trading  Co 


Margin 
(percent) 


17.74 

>  17.74 

>  17.74 

•  17.74 

•  17.74 
'  17.74 

.03 

4.95 

6.53 

17.74 

0 
.07 

0 

6.31 

2.34 

0 

0 

17.74 

0 
«  17.74 


'  No  shipments  during  the  period. 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  in  section 
751(a)(1)  of  the  Tariff  Act,  the 
Department  will  instruct  the  Customs 
Service  to  collect  a  cash  deposit  of 
estimated  antidumping  duties  based 
upon  the  above  margins.  Since  the 
margin  for  Tsuyama  Mfg.  Co.,  Ltd.  and 
Asahi  Keiki  Mfg.  Co./Yagami 
Corporation  are  less  than  0.05  percent 
and  therefore  de  minimis  for  cash 
deposit  purposes,  the  Department 
waives  the  deposit  requirement  for  these 
firms.  For  future  shipments  from  the 
remaining  manufacturers  and/or 
exporters  not  covered  in  this  review,  a 
cash  deposit  shall  be  required  at  the 
rates  published  in  the  antidumping  duty 
order  (49  FR  24420  June  13. 1984)  for 
each  of  those  firms.  For  any  entries  from 
a  new  exporter  not  covered  by  this 
review,  whose  first  shipments  occuned 
after  October  31. 1985  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  17.74  percent  shall  be 
required.  These  deposit  requirements 
and  waivers  are  effective  for  all 
shipments  of  Japanese  bicycle 
speedometers  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  April  3, 1987. 

Joseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 

[FR  Doc.  87-80e:  Filed  4-9-87;  8.45  am) 
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[A-437-601) 

Postponement  of  Final  Antidumping 
Duty  Determination;  Tapered  Roiler 
Bearings  and  Parts  Thereof,  Finished 
or  Unfinished,  From  the  IHungarian 
People's  Republic 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 
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summary:  un  Marcn  ^u,  1987,  we 
received  a  request  from  the  respondent 
in  the  antidumping  duty  investigation  of 
tapered  rollei  bearings  from  the 
Hungarian  People's  Republic  (Hungary) 
that  the  final  determination  be 
postponed  as  provided  for  in  section 
735(a)(2)(A).  Pursuant  to  this  request,  we 
are  postponing  our  fmal  antidumping 
duty  determination  as  to  whether  sales 
of  tapered  roller  bearings  from  Hungary 
have  been  made  at  less  than  fair  value 
until  not  later  than  May  4. 1987. 

EFFECTIVE  DATE:  April  10, 1987. 

FOM  FURTHER  INFORMATION  CONTACT 

John  Brinkmann  or  Mary  Jenkins,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
377-3965  or  (202)  377-1756. 

SUPPLEMENTARY  INFORMATION:  On 

September  19, 1986,  we  published  a 
notice  in  the  Federal  Register  that  we 
were  initiating,  under  section  732(b)  of 
the  Act  (19  U.S.C.  1673a(b)),  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  tapered 
roller  bearings  from  Hungary  are  being, 
or  are  likely  to  be,  sold  at  less  than  fair 
value  (51  FR  33284).  We  issued  our 
preliminary  affirmative  determination 
on  February  2, 1987  (52  FR  3836, 
February  6, 1987).  That  notice  stated 
that  we  would  issue  a  ^nal 
determination  on  or  before  April  20, 
1987.  On  March  20. 1987,  Magyar 
Gordulusopagy  Muvek,  the  respondent, 
requested  that  we  extend  the  period  for 
the  fmal  determination  until  May  4, 
1987,  in  accordance  with  section 
735(a)(2)(A)  of  the  Act.  The  respondent 
accounts  for  a  significant  proportion  of 
exports  of  the  subject  merchandise  to 
the  United  States,  and  thus  is  qualified 
to  make  this  request.  If  a  qualified 
exporter  properly  requests  an  extension 
after  an  affirmative  preliminary 
determination,  the  Department  is 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  grant  the  request  and 
postpone  our  final  determination  until 
not  later  than  May  4, 1987. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
Joseph  A.  Spetrini, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
April  3. 1987. 

(FR  Doc.  87-«084  Filed  4-9-87;  8:45  am] 
BILUNG  CODE  3S10-DS-M 


IA-58»-604] 

Postponement  of  Final  Antidunnping 
Duty  Determination;  Tapered  Roller 
Bearfrigs  and  Parts  Thereof,  Rnished 
or  Unfinished,  From  Japan 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Conmierce. 
action:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from  a 
respondent  in  this  investigation  to 
postpone  the  fmal  determination,  as 
permitted  in  section  735(a)(2)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U,S.C.  1673d(a)(2)(A)).  Based  on  this 
request,  we  are  postponing  our  final 
determination  as  to  whether  sales  of 
tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished  (tapered 
roller  bearings),  from  Japan,  have 
occurred  at  less  than  fair  value  until  not 
later  than  August  10, 1987.  We  are  also 
postponing  our  public  hearing  from  May 
19, 1987.  until  June  30. 1987. 
EFFECTIVE  DATE:  April  10. 1987. 

FOR  ruirmER  information  contact: 

Marie  Kissel  (202-377-3798)  or  Mary  S. 
Clapp  (202-377-1769).  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION:  On 

September  19, 1986.  we  published  a 
notice  in  the  Federal  Register  (15  FR 
33286)  that  we  were  initiating,  under 
section  732(b)  of  the  Act  (19  U.S.C. 
1673a(b)),  an  antidumping  duty 
investigation  to  determine  whether 
tapered  roller  bearings  from  Japan  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value.  On  October  16. 1986.  the 
International  Trade  Commission 
determined  that  there  is  a  reasonable 
indication  that  imports  of  tapered  roller 
beahngs  from  Japan  are  materially 
injuring  a  U.S.  industry  (U.S.  ITC  Pub. 
No.  1899,  October  1988).  On  March  27. 
1987,  we  published  a  preliminary 
determination  of  sales  at  less  than  fair 
value  with  respect  to  this  merchandise 
(52  FR  9905).  The  nottce  stated  that  if  the 
investigation  proceeded  normally,  we 
would  make  our  final  determination  by 
June  8, 1987. 

On  March  31. 1987.  NTN  Toyo  Bearing 
Co.,  Ltd.,  a  respondent  in  this 
investigation,  requested  a  postponement 
of  the  final  determination  imtil  not  later 
than  the  135th  day  after  publication  of 
our  preliminary  determination,  pursuant 
to  section  735(a)(2)(A)  of  the  Act.  This 
respondent  accounts  for  a  majority  of 
the  exports  of  the  merchandise  to  the 


United  States.  If  exporters  who  account 
for  a  significant  proportion  of  exports  of 
the  merchandise  under  investigation 
request  an  extension  after  an  affirmative 
preliminary  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  are  postponing  the  date 
of  the  final  determination  until  not  later 
than  August  10, 1987. 

Public  Comment 

In  accordance  with  section  353.47  of 
our  regulations  (19  CFR  353.47),  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  9:30  a.m. 
on  June  30, 1987.  at  the  U.S.  Department 
of  Commerce.  Room  3708, 14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Individuals  who 
wish  to  participate  in  the  hearing  must 
submit  a  request  to  the  Deputy  Assistant 
Secretary.  Import  Administration.  Room 
B-099,  at  the  above  address  within  10 
days  of  this  notice's  publication. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants:  (3)  the 
reason  for  attending;  (4)  a  list  of  the 
issues  to  be  discussed.  In  addition, 
prehearing  briefs  in  at  least  10  copies 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  June  23, 1987. 
Oral  presentations  will  be  limited  to 
issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  not  less  than  30 
days  before  the  final  determination  or,  if 
a  hearing  is  held,  within  7  days  after  the 
hearing  transcript  is  available,  at  the 
above  address  in  at  least  10  copies. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement,  in  accordance  with 
section  785(d)  of  the  Act. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
Joseph  A.  Spetiini, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration. 
April  3. 1987. 
[FR  Doc.  87-8085  Filed  4-9-87:  8:45  am] 

BUXINO  CODE  3S10-0S-M 


[A-485-«02] 

Postponement  of  Rnal  Antidumping 
Duty  Determination;  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
or  Unfinished,  From  the  SodaRst 
ReputHic  of  Romania 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 


actiom:  Notice. 
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summary:  On  March  30, 1987.  we 
received  a  request  from  the  respondent 
in  the  antidumping  duty  investigation  of 
tapered  roller  bearings  fronrj  the 
Socialist  Republic  of  Romania 
(Romania)  that  the  final  determination 
be  postponed  as  provided  for  in  section 
735(a)(2)(A)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)(A).  Pursuant  to  this  request, 
we  are  postponing  our  final  antidumping 
duty  determination  as  to  whether  sales 
of  tapered  roller  bearings  from  Romania 
have  been  made  at  less  than  fair  value 
until  not  later  than  May  4. 1987. 
EFFECTIVE  DATE:  April  10,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brinkmann  (202)  377-3965  or  Mary 
Jenkins  (202)  377-1756.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION:  On 

September  19, 1986.  we  published  a 
notice  in  the  Federal  Register  that  we 

were  initiating,  under  section  732(b)  of 
the  Act  (19  U.S.C.  1673a(b)),  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  tapered 
roller  bearings  from  Romania  are  being, 
or  are  likely  to  be,  sold  at  less  than  fair 
value  (51  PR  33284).  We  issued  our 
preliminary  affirmative  determination 
on  February  2. 1987  (52  FR  3838. 
February  6, 1987),  That  notice  stated 
that  we  would  issue  a  final 
determination  on  or  before  April  20. 
1987.  On  March  30, 1987. 
Technoimportexport,  the  respondent, 
requested  that  we  extend  the  period  for 
the  final  determination  until  May  4, 
1987.  in  accordance  with  section 
735(a)(2)(A)  of  the  Act.  The  respondent 
accounts  for  a  significant  proportion  of 
exporis  of  the  subject  merchandise  to 
the  United  States,  and  thus  is  qualified 
to  make  this  request.  If  a  qualified 
exporier  properiy  requests  an  extension 
after  an  affirmative  preliminary 
determination,  the  Department  is 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  grant  the  request  and 
postpone  our  final  determination  until 
not  later  than  May  4. 1987. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
loseph  A.  Spetrini. 

A  cting  Deputy  Assistant  Secretary  for  Import 

Administration. 

April  6.  1987. 

(PR  Doc.  87-8066  Filed  4-^^:  &45  am) 
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National  Oceanic  and  Atmo8pt>eric 
Administration 

National  Marine  Fisheries  Service; 
Emergency  Striped  Bass  Research 
Study;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA. 

summary:  The  National  Marine 
Fisheries  Service  and  the  U.S.  Fish  and 
Wildlife  Service  will  hold  a  joint 
meeting  to  discuss  progress  on  the 
Emergency  Striped  Bass  Research  Study 
as  authorized  by  the  amended 
Anadromous  Fish  Conservation  Act 
(Pub.  L.  96-118). 

DATE:  The  meeting  will  convene  on 
Thursday,  May  21, 1987.  at  10:00  a.m.. 
and  will  adjourn  at  approximately  3:00 
p.m.  The  meeting  is  open  to  the  public. 

address:  Large  Buffet  Room. 
Department  of  the  Interior  Cafeteria. 
U.S.  Department  of  the  Interior  Building. 
C  Street  between  18th  and  19th  Streets 
N.W..  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  G.  Deuel.  Office  of  Resource 
Investigations.  National  Marine 
Fisheries  Service.  Washington,  DC 
20235;  Telephone:  (202)  673-5359. 

Dated:  March  6, 1987. 
loseph  W.  Angelovic, 

Deputy  Assistant  Administrator  for  Science 
and  Technology. 

[FR  Doc.  87-8039  Filed  4-9-87:  8:45  am) 

BILUNQ  COOE  3$10-22-M 


North  Pacific  Pur  Seals;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  is  to  announce  a 
meeting  to  discuss  the  status  of  North 
Pacific  fur  seal  issues  in  preparation  for 
international  consultations  on  the  same 
subject  in  early  June.  The  consultations 
are  for  the  purpose  of  sharing 
information  with  Canada,  Japan,  and  the 
Soviet  Union  and  exploring  the 
possibility  of  entering  into  a  new 
international  agreement.  The  Interim 
Convention  on  Conservation  of  North 
Pacific  Fur  Seals  expired  in  October 
1984. 

date:  May  7. 1987.  2:00  p.m.  to  4:00  p.m. 

ADDRESS:  National  Marine  Fisheries 
Service.  Room  92a  1825  Connecticut 
Avenue  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Terpak-Malm,  Office  of 
International  Fisheries  (F/M31). 


National  Marine  Fisheries  Service. 
Washington.  DC  20235.  (202)  673-5281. 

Dated:  April  7, 1987. 
Cannwi  |.  BtonciiB, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  Nobonal  Marine 
Fisheries  Senice. 

[FR  Doc.  87-8066  Filed  ♦-S-87:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Inrport  Levels  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Si\k  Btend  and  Vegetable  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  In  India 

April  7. 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  3, 1987. 
For  further  information  contact  Ann 
Fields,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212,  For  information  on  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  566-8791.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715, 

Bacicground 

In  November  1986.  the  Governments 
of  the  United  States  and  India  reached 
agreement  estabhshing  a  new  bilateral 
agreement  relating  to  trade  in  cotton, 
wool,  man-made  fiber,  silk  blend  and 
vegetable  fiber  textiles  and  textile 
products  for  the  period  January  1, 1987 
through  December  31, 1991,  The  new 
agreement  establishes,  among  other 
things,  specific  limits  for: 

Categories  310/318.  313.  315.  335.  336/ 
636,  337,  338/339/340.  341.  342.  347/348 
and  363  and  a  group  limit  for  Group  II 
(Categories  300.  301.  311.  312.  314.  316. 
317.  319,  320,  330-334,  345,  349-359.  360- 
362.  369,  600-605,  630-635,  637-659,  665- 
670  and  831-859).  Further  consultations 
were  held  in  February  1987  establishing 
individual  limits  for  Categories  396-S 
(only  TSUSA  number  336.2840).  640.  641 
and  642.  produced  or  manufactured  in 
India  and  exported  during  the  twelve- 
month period  which  begins  on  January  1, 
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1987  and  extends  through  December  31. 
1987  within  Group  II. 

In  the  letter  published  below  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  foregoing  categories, 
produced  or  manufactured  in  India  and 
exported  during  1987,  in  excess  of  the 
designated  restraint  limits. 

A  description  of  textile  categories  in 
terms  of  TSUSA  numbers  was  published 
in  the  Federal  Register  on  December  13. 
1982  (47  FR  55709),  as  amended  on  April 
7. 1983  (48  FR  15175),  May  3, 1983  (48  FR 
19924),  December  14. 1983  (48  FR  55607). 
December  30. 1983  (48  FR  57584).  April  4, 
1984  (49  FR  13397),  June  28, 1984  (49  FR 
26622).  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  July  29, 
1986  (51  FR  27068),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

April  7. 1987. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  Under  the  temis  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1986; 
pursuant  to  the  Bilateral  Textile  Agreement 
of  February  6. 1987  between  the  Governments 
of  the  United  States  and  India:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
April  13. 1987,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
Tiber  textiles  and  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  India  and  exported  during 
the  twelve-month  period  beginning  on 
January  1. 1987  and  extending  through 
Decemt>er  31. 1987.  in  excess  of  the  following 
restraint  levels: 


Category  group  II 

12-molevelof 
restraint' 

300.301.311.312, 

145.000.000  sq  yds 

314,316,317, 

319. 

equivalent. 

320,  330-334. 

345. 

349-359,  360-362. 

369.  600-605. 

630- 

635.  637-659. 

665- 

670,  arnJ  831-859. 

310/318 

6.000,000  sq  yd. 

313  „ 

19.500.000  sqyd. 

31 5  „ 

8.000.000  sq  yd. 

335  „ 

173.954  doz. 

336/636  

430,500  doz. 

337_ 

85.631  doz. 

338/339/340 

1.211.191  doz. 

34U 

2.650.845  doz.  of 

wtiich  not  more 

ttian  1.590,507  doz. 

1 

stiall  t>e  in  shirts 

and  blouses  made 

from  fatMics  witti 

two  or  more  colors 

in  ttie  warp  and/or 

the  filling  in  TSUSA 

numtjers  384.4608. 

342.      

384.4610.  and 

384.4612. 

399,000  doz. 

347/348 

275.268  doz. 

363 

20.000,000  nos. 

369-S*  

790,000  pds. 

640        

125.000  doz. 

641 

740.000  doz. 

642i.    

220.000  doz. 

'  Ttie  limits  tiave  not  t>een  adjusted  to  ac- 
court  tor  any  imports  exported  after  Decem- 
ber 31.  1986. 

"In  Category  369,  only  TSUSA  number 
366.2640. 

In  carrying  out  this  directive,  cotton,  and 
maa-made  fiber  textile  products  in  the 
foregoing  categories,  with  the  exception  of 
Categories  300.  301.  311.  312,  314,  316,  317. 
319.  320.  360-362.  369.  600-605,  665-666.  669. 
670  and  831-859.  produced  or  manufactured 
in  India  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1986 
and  extended  through  December  31. 1986. 
shsdl  be  charged  against  the  restraint  limits 
established  for  such  goods  during  those 
periods  to  the  extent  of  any  unfilled  balances. 
In  (he  event  the  limits  established  during 
thoee  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  limits  set  forth  in  this  directive. 

The  1987  restraint  limits  are  subject  to 
ad^stment  in  the  future,  as  applicable, 
according  to  the  provisions  of  the  bilateral 
agreement  of  February  6. 1987.  between  the 
Governments  of  the  United  States  and  India 
which  provide,  in  part,  that:  (1)  Group  and 
specific  limits  may  be  exceeded  by 
designated  percentages  for  swing,  carryover 
and  carryforward,  and  (2)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement  referred  to  above 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
tenns  of  T.S.U.S.A.  numl>ers  was  published  in 


the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924).  Deceml>er 
14. 1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28. 
1984  (49  FR  26622),  July  16. 1984  (49  FR  28754). 
November  9. 1984  (49  FH  44782).  July  14, 1986 
and  in  Statistical  Headnote  5,  Schedule  3  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  67-8081  Filed  4-9-87;  8:45  am) 

BIUJNG  COOC  3S10-On-M 


New  Export  Visa  Arrangenrient  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Nepal 

April  3. 1B87. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreement  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  ameitded,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  15, 
1987.  For  further  information  contact 
Ann  Fields.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

Under  terms  of  the  Bilateral  Cotton 
Textile  Agreement  of  June  1, 1986,  the 
Governments  of  the  United  States  and 
Nepal  have  exchanged  letters 
establishing  a  new  export  visa 
arrangement  on  July  28  and  August  18, 
1986. 

Effective  on  April  15, 1987, 
commercial  shipments  of  cotton  textile 
products  in  Categories  300-369  exported 
on  and  after  April  15, 1987  must  be 
accompanied  by  a  valid  and  correct  visa 
described  in  the  enclosed  letter  to  the 
Commissioner  of  Customs.  Merchandise 
imported  for  the  personal  use  of  the 
importer  and  not  for  resale,  does  not 
require  a  visa  for  entry  and  shall  not  be 
charged  to  restraints. 

A  list  of  the  issuing  authorities  and  a 
facsimile  of  the  visa  stamp  are 
published  as  enclosures  to  the  letter  to 
the  Commissioner  of  Customs. 
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Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  cotton 
textile  products,  produced  or 
manufactured  in  Nepal  and  exported  on 
and  after  April  15, 1987,  which  are  to  be 
entered  or  withdrawn  from  warehouse 
for  consumption  in  the  United  States 
will  meet  the  requirements  set  forth  in 
this  notice. 
Ronald  I.  Leirin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  ImplementstioB  of  Textile 
Agreements 

April  3, 1987. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  18S4),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  Deceml>er  2a 
1973.  as  further  extended  on  luly  31, 1986: 
pursuant  to  the  Bilateral  Cotton  Textile 
Agreement  of  June  1. 1986.  between  the 
Governments  of  the  United  Slates  and  Nepal; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  April  15. 1987,  entry  into  the 
United  States  (i.e.,  the  50  States,  the  District 
of  Columbia  and  the  Commonwealth  of 
Puerto  Rico)  for  consumption  and  withdrawal 
from  warehouse  for  consumption  of  cotton 
textiles  and  textile  articles  in  Categories  300- 
369.  including,  if  any,  part  categorirs  or 
merged  categories,  except  Categories  353  and 
354,  produced  or  manufactured  in  Nepal  and 
exported  on  and  after  April  15, 1987  from 
Nepal  for  which  the  Government  of  Nepal 
has  not  issued  an  appropriate  visa  fully 
described  below. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textiles  and 
textile  articles.  A  circular  stamped  marking  in 
blue  ink  will  appear  in  the  front  of  the 
original  commercial  invoice.  The  original  visa 
shall  not  be  stamped  on  the  duplicate  copies 
of  the  invoice.  The  original  of  the  invoice 
with  the  original  visa  stamp  will  be  required 
to  enter  the  shipment  into  the  United  States 
of  America.  Duplicates  of  the  invoice  may  not 
be  used  for  this  purpose. 

The  visa  stamp  shall  include  the  standartt 
nine  digit  visa  number  (serial  number), 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  calendar  year  of  export, 
followed  by  the  two  character  alpha  country 
code  specified  by  the  International 
Organization  for  Standardization  (ISO),  and 
six  digit  numerical  serial  number  identifying 
the  shipment;  e.g.  7NP1 23456. 

The  stamp  shall  also  iruHude  the  dale  the 
visa  was  issued,  the  signature  of  an  official 
from  the  authorized  issuing  authority  and  the 
correct  category(8),  part  category(s)  or 
merged  category(s),  quantityls).  and  unit(s)  of 
quantity  in  the  shipment  in  the  onit{s)  of 
quantity  provided  for  in  the  U.S.  Department 
of  Commerce  Correlation  and  in  the  U.S. 
Tarriff  Schedules  of  the  United  States 
Annotated  (TSUSA). 


The  visa  must  not  be  accepted  and  entry 
must  not  be  permitted  if  the  shipment  does 
not  have  a  visa,  or  if  the  visa  number,  date, 
signature,  category,  quantity  or  units  of 
quantity  are  missing,  incorrect  or  illegible,  or 
have  been  crossed  out  or  altered  in  any  way. 

If  the  quantity  indicated  on  the  visa  is  more 
than  that  of  the  shipment,  you  shall  permit 
entry  and  if  quotas  are  in  force  you  shall 
charge  the  actual  quantity  in  the  shipment  to 
the  restraint  level  (and  not  the  visa  quantity). 

If  the  quantity  indicated  on  the  visa  is  less 
than  that  of  the  shipment,  entry  shall  not  be 
permitted  and  a  new  visa  or  visa  waiver  shall 
be  required. 

If  the  visa  is  not  acceptable  then  a  new 
visa  must  be  obtained  horn  the  Nepalese 
Government  or  a  visa  waiver  issued  by  the 
U.S.  Department  of  Commerce  at  the  request 
of  the  Nepalese  Government  and  presented 
to  the  U.S.  Customs  Service  before  any 
portion  of  the  shipment  will  be  released.  The 
waiver,  if  used,  only  waives  the  requirement 
to  present  a  visa  with  the  shipment.  It  does 
not  waive  the  quota  requirement. 

If  the  visaed  invoice  is  deflcient.  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  the  visaed  invoice  for  use  in 
obtaining  a  new  correct  original  visaed 
invoice  or  a  visa  waiver. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale  will  not 
require  a  visa  and  shall  not  be  charged  to 
restraints. 

You  are  further  directed  to  permit  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption, 
or  designated  shipments  of  textiles  and 
textile  articles,  produced  or  manufactured  in 
Nepal,  notwithstanding  the  designated 
shipment  or  shipments  do  not  fulfill  the 
aforementioned  visa  requirements,  whenever 
requested  to  do  so  in  writing  by  the  Chairman 
of  the  Committee  for  the  Implementation  of 
Textile  Agreements. 

A  list  of  the  issuing  authorities  and  a 
facsimile  of  the  visa  stamp  are  enclosed  %vith 
this  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709J,  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4, 1964  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16,  1984  (49  FR  28754), 
Novemhier  a  1984  (49  FR  44782).  )uly  14.  1986 
(51  FR  25386)  and  in  Statistical  Headnote  5. 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1967). 

The  actions  taken  with  respect  to  the 
Government  of  Nepal  and  with  respect  to 
imports  of  cotton  textiles  and  textile  articles 
from  Nepal  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisioas  of  5  U.S.C.  553. 

This  letter  will  be  pubhthed  in  the  Federal 
Register. 


Sincerely, 

Ronald  1.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Exemplar  of  the  Signatures  of  the  OfTidals 
Authorized  to  Issue  and  Sign  the  VISA 
Relating  to  the  Export  of  Readymade 
Garments 

1.  Mr.  Rajpati  Saran  Singe 

2.  Mr.  Ananda  Karki 

3.  Mr.  Riddni  Man  Shrestha 

4.  Mr.  Achyut  Thapa 

5.  Mr.  Kuldip  Singh  Rathaur 


[FR  Doc.  87-7802  Filed  4-9-87;  8:45  am] 

BUXNM  CODE  3S1»-0A-«I 


Import  Charges  for  Man-Made  Rt>er 
Headwear  In  Category  659-H, 
Produced  or  Manufactured  in  Taiwan 

April  7, 1967. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  8, 1987. 
For  further  information  contact  Pamela 
Smith,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212.  For  information  on  the  quota 
status  of  this  limit,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port  or  call  (202)  566-8791.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Badcground 

A  CITA  directive  published  in  the 
Federal  Register  on  January  6, 1987  (52 
FR  447)  established  import  restraint 
limits  for  cotton,  wool,  man-made  fiber, 
silk  blend  and  other  vegetable  textiles 
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and  textile  products,  including  man- 
made  fiber  headwear  in  Category  659-H 
(only  TSUSA  numbers  703.0510,  .0520. 
.0530,  .0540.  .0550,  .0560,  .1000,  .1610, 
.1620,  .1630,  .1640  and  .1650),  produced 
or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987. 

In  consultations  held  May  21  and  22, 
1985  between  the  Coordination  Council 
for  North  American  Affairs  (CCNAA) 
and  the  American  Institute  in  Taiwan 
(AIT),  agreement  was  reached  with 
regard  to  understated  weight  on  entry 
documents  in  imports  of  man-made  fiber 
headwear  in  Category  659-H  during  1983 
and  1984.  As  a  result,  the  CCNAA  and 
AIT  agreed  that  275.032  pounds  would 
be  charged  to  the  1987  limits  for 
Category  659-H. 

Accordingly,  in  the  letter  published 
below,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
charge  275,032  pounds  to  the  restraint 
limit  established  for  Category  659-H  for 
the  period  which  began  on  January  1. 
1987  and  extends  through  December  31, 
1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  PR  55709),  as 
amended  on  April  7, 1983  (48  FR 15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607).  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  7. 1987. 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC  20229 

Dear  Mr.  Commissionen  To  facilitate 
implementation  of  the  U.S.  textile  and 
apparel  program.  I  request  that,  effective  on 
April  8. 1987.  you  charge  275.  032  pounds  to 
the  limit  established  in  the  directive  of 
December  23. 1986  for  man-made  fiber 
headwear  in  Category  65»-H  '.  produced  or 
manufactured  in  Taiwan  and  exported  during 
the  period  which  began  on  January  1. 1987 
and  extends  through  December  31. 1987.  This 
charge  is  for  goods  imported  during  1983  and 
1984. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C,  553. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Ooc.  87-8082  Filed  4-9-87;  8:45  amj 

BIUJNO  CODE  SS10-OR-M 


•  In  Category  659.  only  TSUSA  numbers  703.0510. 
.0520.  .0530.  .0540.  .0550.  .0580.  .1000.  .1610.  .1620. 
.1630.  .1640  and  .1650. 


Adjustment  of  Import  Limit  for  Certain 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  13, 
1987,  For  further  information  contact 
Pamela  Smith,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  please  refer  to 
the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

A  CITA  directive  dated  July  1. 1986 
(51  FR  23807)  established  limits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products  within  the  aggregate,  including 
Category  639,  produced  or  manufactured 
in  ladonesia  and  exported  during  the 
agreement  year  which  began  on  July  1, 
1986  and  extends  through  June  30, 1987. 
Under  the  terms  of  the  Bilateral  Cotton. 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  September  25  and  October 
3, 1685,  as  amended,  between  the 
GoTemments  of  the  United  States  and 
Indonesia,  carryforward  is  being  applied 
to  the  restraint  limit  established  for 
Category  639.  The  limit  for  Category  639 
has  been  filled.  This  adjustment  will 
reopen  the  category. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  July  14. 1986  (51  FR  25386) 


and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 
April  6, 1987. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  June  25. 1988  from  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements,  which  established  restraint 
limits  for  Certain  cotton,  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  agreement  year  which  began  on 
July  1. 1986  and  extends  through  June  30. 
1987. 

Effective  on  April  13.  the  directive  of  June 
25. 1986  is  hereby  further  amended  to  adjust 
the  previously  established  restraint  limit  for 
Category  639  under  the  terms  of  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  September  25  and  October  3. 
1985.  as  amended  to  a  level  of  467.142 
dozen.'  • 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemalcing  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  67-8020  Filed  4-9-87;  8:45  am) 

BILUNQ  CODE  3S10-Ofl-M 


Amendment  to  the  Export  Visa 
Requirement  for  Certain  Man-Made 
Fiber  Textiles  and  Textile  Products 
from  Indonesia 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 


'  The  agreement  provides,  in  part,  llial:  (1)  Within 
the  aggregate  limit  specific  restraint  limits  may  be 
exceeded  by  designated  percentages;  (2)  specific 
limits  may  be  increased  for  carryover  and 
carryforward:  and  (3)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  problems 
arising  in  the  implementation  of  the  agreement. 

»  The  limit  has  not  been  adjusted  to  reflect  any 
imports  eKported  after  June  3a  1988. 
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Customs  to  be  effective  on  April  13. 
1987.  For  further  information  contact 
Pamela  Smith.  International  Trade 
Specialist  (202)  377-4212. 

Background 

A  CITA  directive  dated  February  1. 
1980.  as  amended,  was  published  in  the 
Federal  Register  (45  FR  8084)  which 
established  an  export  visa  arrangement 
for  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Indonesia. 

As  a  result  of  discussions  held 
between  representatives  of  the 
Governments  of  the  United  States  and 
Indonesia,  the  U.S.  Government  has 
agreed,  according  to  the  terms  of  the 
notes  exchanged  on  February  19th  and 
March  23, 1987  and  pursuant  to  the 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Agreement  of  August  21, 1981,  as 
amended,  to  suspend  the  visa 
requirement  for  merchandise  in 
Category  639  exported  from  Indonesia 
with  visas  issued  after  July  1, 1986  and 
until  further  notice.  Pending  resolution 
of  a  trade  problem  that  has  arisen 
concerning  export  visas  issued  by  the 
Government  of  Indonesia,  merchandise 
in  Category  639  exported  from  Indonesia 
must  be  accompanied  by  a  visa  waiver 
obtained  from  the  Embassy  of  Indonesia 
(2020  Massachusetts  Avenue  NW.. 
Washington,  DC  20036-202/775-5200). 
and  authorized  by  an  official  of  the 
Office  of  Textiles  and  Apparel,  of  the 
United  States  Department  of  Commerce. 
Merchandise  in  Category  639  entered 
under  a  visa  waiver  will  be  charged  to 
the  existing  restraint  limit. 

Accordingly,  in  the  letter  which 
follows  this  notice,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  further 
amend  the  directive  which  establishes 
the  export  visa  arrangement  under  the 
bilateral  agreement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  29754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States 
Annotated  (1987). 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  6, 1987. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  1, 1980,  as 
amended,  by  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile  Agreements 
which  directed  you  to  prohibit  entry  into  the 
United  Slates  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  for 
which  that  government  had  not  issued  an 
appropriate  export  visa. 

Effective  on  April  13. 1987  and  until  further 
notice,  the  directive  of  February  1, 1980,  as 
amended,  is  hereby  further  amended  to 
suspend  the  previously  established  export 
visa  requirement  for  goods  in  Category  639 
with  visas  issued  after  )uly  1, 1986  and  until 
further  notice.  Instead,  you  are  directed  to 
prohibit  entry  of  merchandise  from  Indonesia 
in  Category  639  not  accompanied  by  a  visa 
waiver  issued  by  the  Embassy  of  Indonesia 
(2020  Massachusetts  Avenue,  NW., 
Washington.  DC  20036—202/775-5200),  and 
authorized  by  an  official  of  the  Office  of 
Textiles  and  Apparel  of  the  United  States 
Department  of  Commerce. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-8021  Filed  4-9-87;  8:45  am] 

WLUNO  COOE  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Advisory  Committee  on  Integrated 
Long-Term  Strategy;  Meeting 

action:  Notice  of  Advisory  Committee 
Meeting. 


SUMMARY:  The  Advisory  Committee  on 
Integrated  Long-Term  Strategy  will  meet 
in  closed  session  on  30  April  1987  in  the 
Old  Executive  Office  Building. 
Washington.  DC. 

The  mission  of  the  Advisory 
Committee  on  Integrated  Long-Term 
Strategy  is  to  provide  the  Secretary  of 
Defense  and  the  Assistant  to  the 
President  for  National  Security  Affairs 
with  an  independent,  informed 
assessment  of  the  policy  and  strategy 


implications  of  advanced  technologies 
for  strategic  defense,  strategic  offense 
and  theater  warfare,  including 
conventional  war.  At  this  meeting  the 
Committee  will  hold  classified 
discussions  of  national  security  matters 
dealing  with  long  term  strategy  and 
policy. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  [U.S.C.  App. 
II.  (1982)],  it  has  been  determined  that 
this  Advisory  Committee  meeting 
concerns  matters  listed  in  5  U.S.C. 
section  552(c)(l)(1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
April  6, 1987. 

[FR  Doc.  87-8013  Filed  4-9-87;  8:45  am] 

BILUNQ  CODE  3S1(M)1-M 


Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

agency:  Per  Diem,  Travel  and 
Transportatoin  Allowance  Committee. 

ACTION:  Publication  of  Changes  in  Per 
Diem  Rates. 

summary:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personel  Per  Diem 
Bulletin  Number  139.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  139  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  April  1,  1987. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distributions  of  Civilian  Per  Diem 
Bulletins  by  mail  ws  discontinued 
effective  June  1, 1979.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  change  in  per  diem  rates 
to  agencies  and  establishments  outside 
the  Department  of  Defense. 
The  text  of  the  Bulletin  follows: 
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Civilian  Personnel  Per  Diem  Bulletin  Number 
139  to  the  Heads  of  the  Executive 
Departments  and  Establishments 

Subject:  Maximum  per  diem  rates  for  official 
travel  in  Alaska.  Hawaii,  the 
Comonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands  and 
Possessions  of  the  United  States  by 
Federal  Government  Civilian  Employees. 

1.  This  bulletin  is  issued  in  accordance 
with  Executive  Order  12561.  dated  July  1, 
1986,  which  delegates  to  the  Secretary  of 
Defense  the  authority  of  the  President  in  5 
U.S.  Code  5702  (a)  to  set  maximum  per  diem 
rates  and  actual  expense  reimbursement 
ceilings  for  Federal  civilian  personnel 
traveling  on  official  business  in  Alaska. 
Hawaii,  the  Commonwealths  of  Puerto  Rico 
and  the  Northern  Mariana  Islands,  and 
possessions  of  the  United  States.  When 
appropriate  and  in  accordance  with 
regulations  issued  by  competent  authority, 
lesser  rates  and  ceilings  may  be  prescribed. 

2.  The  maximum  per  diem  rates  shown  in 
the  following  table  are  continued  from  the 
preceding  Bulletin  Number  138  except  for  the 
cases  identified  by  asterisk  *  which  rates  are 
effective  on  the  date  of  this  Bulletin  unless 
othewise  indicated. 

3.  Each  Department  or  establishment 
subject  to  these  rates  shall  take  appropriate 
action  to  disseminate  the  contents  of  this 
Bulletin  to  the  appropriate  headquarters  and 
field  agencies  affected  thereby. 

4.  The  maximum  per  diem  rates  referred  to 
in  this  Bulletin  are: 


Locality 


Locality 


Adak* ' 

Anaktuvuk  Pass ..._ — 

Anchorage* 

Atqasuk 

Barrow* 

Bethel 

Cold  Bay 

Coldfoot 

College ™. 

Cordova* 

Deadhorse 

Dillingham 

Dutch  HartDor-Unalaska.. 

Eielson  AFB 

Elmendorf* , 

Fairbanks 

Ft.  Rk:hardson* 

Ft.  Wainwright 

Homer* 

Juneau „ 

Katmai  Natnnal  Park .... 

Kenai* 

Ketchikan* 

King  Salmon  ' 

Kodiak* _ 

Kotzebue*  * 

Murphy  Dofne  * 

Noatak* 

Nome* « 

^4oolvik* 

Petersburg 

Point  Hope 

Point  Lay 

Prudhoe  Bay 


Maximum 
rate 


$19 

140 

125 

215 

150 

124 

120 

122 

105 

118 

113 

114 

127 

105 

125 

105 

125 

105 

115 

109 

148 

104 

105 

134 

118 

136 

105 

136 

129 

136 

113 

160 

179 

113 


Maximum 
rate 


St  Paul  Island 

Sand  Point „ 

Shemya  AFB  » 

Shungnak* 

Sitka-Mt.  Edgecombe* 

Skagway 

Spruce  Cape*..._ 

St  Mary's „ 

Ttnana* 

Vtldez* 

Wainwright 

Vtfrangell 

Yakutat 

All  ottter  localities  • 

American  Samoa ».. 

Guam  M.I 

Hawaii 

Hawaii.  Island  of: 

HNo 

Other 

Kauai,  Island  of:* 

12-20—3-31 

4-1—12-19 

Oaho 

All  Other  Islands 

Johnston  Atoll  * 

Midway  Islands  ' 

Northern  Mariana  Islands: 

Ftota 

SBipan ~ 

Tinian 

Ml  Other  Islands 

Puerto  Rico: 
BJayamon: 

12-16—5-15 

5-16—12-15 

Carolina: 

12-1&-5-15 

5-16—12-15 

rardo  (Including  Luqulllo): 
12-16—5-15 
5-16—12-15 

Ft.  Buchanan  (IncI  GSA  Serv- 
ice Center,  Guaynabo): 

12-16—5-15 

5-16—5-15 

Roosevelt  Roads: 

12-16—5-15 

5-16—12-15 

Sabana  Seca 

12-16—5-15 

5-16—12-15 

San     Juan     (Including     San 
Juan  Coast  Guard  Units): 

12-16—5-15 

5-16—12-15 

All  Other  Localities 

Virgin  Islands  of  U.S.: 

1 2-1—4-30 

6-1— 1 1-30 

Wake  Island  ' „ - 

An  Other  Localities 


115 

103 

30 

136 

110 

113 

118 

100 

129 

147 

165 

113 

110 

91 

61 

93 


59 
84 

127 
91 
98 
84 
23 
13 


76 
92 
68 
20 


134 
107 

134 
107 

134 
107 


134 
107 

134 
107 

134 
107 


134 
107 
107 

156 

126 

20 

20 


'  (Eflectrve  12-1-86)  Commercial  facilities 
are  not  available.  The  per  diem  rate  covers 
charges  for  meals  in  available  facilities  plus  an 
additional  allowance  lor  inctdental  expenses 
and  will  be  increased  by  the  amount  paid  for 
Government  quarters  by  the  traveler.  For 
Adak,  Alaska — when  Government  quarters  are 
not  utilized,  and  quarters  are  obtained  at  the 
Simone  Construction.  Inc.  camp,  a  daily  travel 
per  diem  allowance  of  $71.50  is  prescribed  to 
cover  the  cost  of  lodging,  meals  and  inciden- 


tal expenses  at  this  facility;  when  quarters  are 
obtained  through  Aleutian  Contractors,  a  daily 
travel  per  diem  allowance  of  $89  is  fwescrltjed 
to  cover  the  cost  of  lodging,  meals  and  inci- 
dential  expenses. 

2  Commefcial  facilities  are  not  available. 
Only  Government-owned  and  contractor  oper- 
ated quarters  and  mess  are  available  at  this 
locality.  This  per  diem  rate  is  the  amount 
necessary  to  defray  the  cost  of  kxJging,  meals 
and  incktental  expenses. 

3  On  any  day  when  US  Government  or  con- 
tractor quarters  and  US  Government  or  con- 
tractor messing  facilities  are  used,  a  per  diem 
rate  of  $13  is  prescritjed  to  cover  meals  and 
incidental  expenses  at  Shemya  AFB  and  the 
following  Air  Force  Stations:  Cape  Lisburne. 
Cape  Newenham,  Cape  Romanzof.  Clear, 
CoW  Bay.  Fort  Yukon,  Galena.  Indian  Moun- 
tain, King  Salmon,  Kotzebue,  Murphy  Dome, 
Sparrevohn,  Tatalina  and  Tin  City.  This  rate 
will  be  increased  by  tt>e  amount  paid  for  US 
Government  or  contractor  quarters  and  by  $4 
for  each  meal  procured  at  a  commercial  facili- 
ty. The  rates  of  per  diem  prescribed  herein 
apply  from  0001  on  the  day  after  amval 
through  2400  on  the  day  prior  to  the  day  of 
departure. 

♦This  rate  is  effective  17  February  1987. 

Linda  M.  Uiwson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

April  6. 19S7. 

[FR  Doc.  8T-B014  Filed  4-9-87:  8:45  am] 

BILUNG  COOE  3<1»-01-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annuncement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  20-23  April  1987. 

Times  of  Meeting:  0800-1700  hours  each 
day. 

Place:  HQ  WESTCOM  and  HQ  PACOM. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Defense  of  the  Aleutians  will 
meet  with  the  Commanding  Generals  of 
WESTCOM  and  PACOM  to  discuss 
Indications  and  Warning.  Air  Defense  and 
other  pertinent  issues.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  532b(c)  of  Title  5.  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5.  U.S.C. 
Appendix  1,  subsection  10(d).  The  classified 
and  nonclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7048. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  87-8122  Filed  4-9-87;  8:45  am] 
BILLING  CODE  371(MM-M 


Federal  Register  /  Vol.  52.  No.  69  /  Friday,  April  10.  1987  /  Notices 


11729 


DEPARTMENT  OF  EDUCATION 
[CFDANo.:84,  128A1 

Invitation  for  Applications  for  a  New 
Award  Under  the  Program  of  Special 
Projects  and  Demonstrations  for 
Providing  Supported  Employment 
Services  to  Severely  Disabled 
Individuals  for  Fiscal  Year  1987 

Purpose:  To  provide  grant  support  to  a 
public  or  nonprofit  rehabilitation 
facility,  designated  State  unit,  or  other 
public  or  private  agency  or  organization 
for  a  project  of  national  scope  to  provide 
community-based  supported 
employment  services  to  individuals  with 
severe  handicaps. 

Deadline  for  Transmittal  of 
Applications:  June  10, 1987. 

Applications  Available:  April  17, 1987. 

Available  Funds:  $200,000. 

Estimated  Average  Size  of  Award: 
$200,000. 

Estimated  Number  of  A  wards:  1. 

Project  Period:  Not  to  exceed  36 
months. 

For  Applications  or  Further 
Information  Contact:  Delores  L. 
Watkins,  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
Room  3322  (Switzer  Building,  M/S- 
2312).  Washington,  DC  20202. 
Telephone:  (202)  732-1349. 

Program  Authority:  29  U.S.C.  777a(d)(l). 
Dated:  April  6, 1987. 
Madeleine  Will, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc.  87-8093  Filed  4-9-87:  8:45  am] 
BIUJNO  CODE  4000-01-M 


[CFDA  No.:  84.128A] 


Invitation  for  Applications  for  a  New 
Award  Under  the  Program  of  Special 
Projects  and  Demonstrations  for 
Providing  Transitional  Planning 
Services  to  Youths  With  Severe 
Handicaps  for  Fiscal  Year  1987 

Purpose:  To  provide  grant  support  to  a 
public  agency  in  a  predominantly  rural 
western  State  to  develop,  expand,  and 
disseminate  model  statewide 
transitional  planning  services  for  youths 
with  severe  handicaps. 

Deadline  for  Transmittal  of 
Applications:  June  10, 1987. 

Applications  Available:  April  17, 1987. 

Available  Funds:  $150,000. 

Estimated  A  veroge  Size  of  A  ward: 
$150,000. 


Estimated  Number  of  Awards:  1. 
Project  Period:  Not  to  exceed  36 
months. 

For  Applications  or  Further 
Information  Contact:  Delores  L. 
Watkins,  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
(Switzer  Building,  Room  3322— M/S 
2312),  Washington,  DC  20202. 
Telephone:  (202)  732-1349. 

Program  Authority:  29  U.S.C.  777a(e). 
Dated:  April  6, 1987. 
Madeleine  Will. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[PR  Doc.  87-8090  Filed  4-9-87;  8:45  am] 

BILUNG  CODE  400(M>1-M 


(CFDANo.:84.128A] 

invitation  for  Applications  for  a  New 
Award  Under  the  Program  of  Special 
Projects  and  Demonstrations  for 
Providing  Transitional  Planning 
Services  to  Youths  With  Severe 
Handicaps  for  Fiscal  Year  1987 

Purpose:  To  provide  grant  assistance 
to  a  public  agency  in  a  predominantly 
urban  State  in  New  England  to  support 
an  existing  model  statewide  transitional 
planning  services  program  for  youths 
with  severe  handicaps. 

Deadline  for  Transmittal  of 
Applications:  June  10, 1987. 

Applications  Available:  April  17, 1987. 

Available  Funds:  $150,000. 

Estimated  Average  Size  of  Award: 
$150,000. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Not  to  exceed  36 
months. 

For  Applications  or  Further 
Information  Contact  Delores  L 
Watkins,  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
(Switzer  Building,  Room  3322,  M/S 
2312),  Washington,  DC  20202. 
Telephone:  (202)  732-1349. 

Program  Authority:  29  U.S.C.  777a(e). 
Dated:  April  6, 1987. 
Madeleine  Will. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  87-8088  Filed  4-9-87;  8:45  am) 

BILUNO  COOE  4000-01-M 


[CFDA  No.:  84.128A] 

Invitation  for  Applications  for  a  New 
Award  Under  the  Program  of  Special 
Projects  and  Demonstrations  for 
Providing  Transitional  Planning 
Services  to  Youths  With  Severe 
Handicaps  for  Fiscal  Year  1987 

Purpose:  To  provide  grant  support  to  a 
public  agency  or  nonprofit  private 
organization  in  a  predominantly  rural 
southwestern  State  to  develop,  expand, 
and  disseminate  model  statewide 
transitional  planning  services  for  youths 
with  severe  handicaps. 

Deadline  for  Transmittal  of 
Applications:  June  10, 1987. 

Applications  Available:  April  17, 1987. 

Available  Funds:  $150,000. 

Estimated  Average  Size  of  Award: 
$150,000. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Not  to  exceed  36 
months. 

For  Applications  or  Further 
Information  Contact:  Delores  L 
Watkins,  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
(Switzer  Building,  Room  3322,  M/S— 
2312),  Washington,  DC  20202. 
Telephone:  (202)  732-1349. 

Program  Authority:  29  U.S.C.  777a(e). 

Dated:  April  6, 1987. 
Madeleine  Will, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  87-8089  Filed  4-9-87;  8:45  am] 

BILUNO  COOE  4000-01-M 


National  Advisory  Council  on  Indian 
Education;  Partially  Closed  Meeting 

AGENCY:  National  Advisory  Council  on 
Indian  Education,  Education. 

action:  Notice  of  partially  closed 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
dates:  April  28,  1987,  8:30  a.m.  until 
conclusion  of  business,  approximately 
9:00  a.m.  (Closed,  if  necessary) 
April  28. 1987,  approximately  9:00  a.m. 

until  conclusion  of  business  (Open) 
April  29, 1987,  9:00  a.m.  until  conclusion 

of  business  (Open). 
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address:  Red  Lion  Inn-Coliseum.  1225 
N.  Thunderbird  Way,  Portland,  OR 
97227 (503/235-8311) 
FOR  RiRTHER  INFORMATION  CONTACT: 
Lincoln  C.  White,  Executive  Director. 
National  Advisory  Council  on  Indiein 
Education,  2000  L  Street  NW..  Suite  574. 
Washington,  DC  20036  (202/634-6160) 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g).  The  Council  is  established 
to  assist  the  Secretary  in  carrying  out 
responsibilities  under  section  441(a)  of 
the  Indian  Education  Act  (Title  IV  of 
Pub.  L.  92-318),  through  advising 
Congress,  the  Secretary  of  Education, 
the  Under  Secretary  of  Education  and 
the  Assistant  Secretary  of  Elementary 
and  Secondary  Education  with  regard  to 
education  programs  benefiting  Indian 
children  and  adults. 

On  April  28, 1987,  the  closed  portion 
(if  necessary)  of  the  meeting  will  start  at 
approximately  8:30  a.m.,  and  will  end  at 
the  conclusion  of  business, 
approximately  9:00  a.m.  The  agenda  will 
consist  of  discussion  of  an  investigatory 
record  which  is  confidentiaL 

On  April  28-29. 1987,  starting  at 
approximately  9.-00  a.m.  (on  April  28, 
1987),  the  meeting  will  be  open  to  the 
public.  The  proposed  agenda  includes: 

(1)  Chairman's  Report. 

(2)  Executive  Director's  Report. 

(3)  Action  on  previous  minutes. 

(4)  Election  of  Officers. 

(5)  Committee  discussions  and 
reports. 

(6)  NACIE  Budget— FY  '87. 

(7)  Plans  for  future  NACIE  activities. 

(8)  Regular  Council  business. 

(9)  Public  Testimony. 

(10)  On-site  visits  (April  29. 1987). 
The  closed  portion  of  the  meeting  will 

touch  upon  investigatory  records  and 
matters  that  would  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemption  (6)  and  (7)  of 
section  552b(c)  of  Title  5  U.S.C. 

A  summary  of  the  activities  of  the 
partially  closed  meeting  and  related 
matters  which  are  informative  to  the 
public  consistent  with  the  policy  of  Title 
5  U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Dated:  April  2. 1987.  Signed  at  Washington. 
DC. 
Lincoln  C.  White. 

Executive  Director,  National  Advisory 

Council  on  Indian  Education. 

[FR  Doc.  87-fllOl  Filed  4-9-87;  8:45  am) 

BILLING  CODE  4000-01-M 


Office  of  Postsecondary  Education 

Guaranteed  Student  Loan  Program, 
SLS  Program,  Plus  Program,  and 
Consolidation  Loan  Program 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  special  allowance  for 
quarter  ending  December  31. 1988. 

The  Assistant  Secretary  for 
Postsecondary  Education  announces  a 
special  allowance  to  holders  of  eligible 
loans  made  under  the  Guaranteed 
Student  Loan  Program  (GSLP),  the 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  PLUS  Program  or  the 
Consolidation  Loan  Program.  This 
special  allowance  is  provided  for  under 
section  438  of  the  Higher  Education  Act 
of  1965  (the  Act),  as  amended  (20  U.S.C. 
1087-1). 

Pursuant  to  the  requirements  of 
section  252  of  Pub.  L.  99-177,  Balanced 
Budget  and  Emergency  Deficit  Control 


Act  of  1985  ipopuiarly  known  as  the 
Gramm-Rudman-Hollings  Act),  the 
President  issued  a  sequestration  order 
on  February  4. 1988.  directing 
implementation  of  the  reductions 
contained  in  the  law.  Congress  ratified 
and  affirmed  the  order  as  law  (Pub.  L. 
99-366:  July  31, 1986).  Section  256  of  Pub. 
L  99-177  provides  that  if  a  sequestration 
order  is  issued,  the  special  allowance 
formula  for  loans  after  the  order  takes 
effect  and  before  the  end  of  the  fiscal 
year  is  adjusted  by  reducing  the  rate 
provided  in  section  438(b](2)(A)(iii)  of 
the  Higher  Education  Act  by  0.4  percent. 
The  reduction  will  apply  to  the  first  four 
special  allowance  payments  on  loans 
made  on  or  after  March  1, 1986,  and 
before  October  1, 1988.  Except  for  loans 
subject  to  section  438(b)(2)(B)  of  the  Act, 
20  U.S.C.  1087-l(b)(2)(B),  for  the  quarter 
ending  December  31, 1986.  the  special 
allowance  will  be  paid  at  the  following 
rates: 


Annu- 

API* 

al 

caMa 

»pe- 

imar- 

cm 

est 

allow- 

nM 

ance 

(per- 

tate 

cent) 

(per- 

cent) 

Speoal 
alloi*- 
anca 

rate  % 

for 
quarter 
ervjing 
Decem- 
ber 31. 
19S6 


L  QSLT.  PLUS  ar  ConaoMaOon  loana  made  prterlo  Odobar  1.  Ntl: 


2125 

0125 


053125 

0.03125 


N.  QSIP,  SLS  or  PLUS  Kmm  made  i 
16,  IMT;  ConaoNdaiion 


an  or  aflar  October  1,  1M1  for  partoda  of  anroMment  beginning  prior  to  Nevembw 
loana  made  on  or  aflar  Oetatm  1, 1M1.  but  prior  to  October  17.  IMft 


A.  Loaps  nol  subject  to  aequaalar  onlar  (Pub.  L  W-177).. 


B.  Loana  aubied  to  eaquealar  order  (Pub.  L  S9-177).. 
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The  Assistant  Secretary  determines 
the  special  allowance  rate  in  the  manner 
specified  in  the  Act,  for  loans  at  each 
applicable  interest  rate,  by  making  the 
following  four  calculations: 

(a)^tepl. 

Determine  the  average  bond 
equivalent  rate  of  the  91-day  Treasury 
bills  auctioned  during  the  quarter  for 
which  this  notice  applies  (5.51  percent 


for  the  quarter  ending  December  31, 
1986); 

(b)  Step  2. 

Subtract  from  that  average  the 
applicable  interest  rate  of  loans  for 
which  a  holder  is  requesting  payment; 

(c)  Step  3. 

(1)  Add  3.5  percent  to  the  remainder, 
and,  in  the  case  of  loans  made  before 
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October  1, 1961,  round  the  sum  upward 
to  the  nearest  one-eighth  of  one  percent; 
or 

(2)  Add  3.1  percent  to  the  remainder, 
in  the  case  of  loans  subject  to  the 
sequester  order  issued  pursuant  to  Pub. 
L.  99-177:  or 

(3)  Add  3.25  percent  in  the  case  of  (i) 
GSLP  loans  for  periods  of  enrollment 
beginning  on  or  after  November  16, 1986, 
(ii)  SLS  or  PLUS  loans  for  periods  of 
enrollment  beginning  on  or  after 
November  16, 1986.  but  before  July  1, 
1987,  or  (iii)  Consolidation  loans  made 
on  or  after  October  17, 1988;  and 

(d)  Step  4. 

Divide  the  resulting  percent  in  Step  3 
(either  (c)(1),  (c)(2).  or  (c)(3),  as 
applicable)  by  four. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  B.  Madden.  Chief,  Policy  Section, 
Guaranteed  Student  Loan  Branch, 
Division  of  Policy  and  Program 
Development,  Department  of  Education 
on  (202)  245-2475. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.032,  Guaranteed  Student  Loan  Program 
and  PLUS  Program) 

Dated:  April  7, 1987. 

C.  Ronald  iGmberling, 

Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  87-8094  Filed  4-9-87;  8:45  am) 

BIUJNGCOOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Innovative  Control  Tectinology 
Advisory  Panel;  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  I  hereby 
certify  that  establishment  of  the 
Innovative  Control  Technology 
Advisory  Panel  (ICTAP)  is  necessary 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
on  the  Department  of  Energy  by  law. 
This  determination  follows  consultation 
with  the  Committee  Management 
Secretariat  of  the  General  Services 
Administration,  pursuant  to  41  CFR 
Subpart  101-6.10. 

The  purpose  of  the  Panel  is  to  provide 
the  Secretary  of  Energy,  through  the 
Under  Secretary,  with  advice  and 
recommendations  on  activities  related 
to  the  development  of  innovative 
technologies  to  control  emissions 
associated  with  acid  deposition. 

Further  information  regarding  this 
Advisory  Committee  may  be  obtained 
from  Gloria  Decker  (202-586-8990). 


Issued  in  Washington.  DC,  on  April  7, 1987. 
Charles  R.  Tiemey. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  87-8095  Filed  4-9^7;  8:45  am] 

BILUNQ  CODE  •4S»41-li 

Bonneville  Power  Administration 
[BPA  FN«  No.  DSC-6<c)] 

Proposed  Implementation  of  a 
Conservation  Program  Designed  To 
Modernize  Aluminum  Smelters  in  the 
Pacific  Northwest 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  decision. 

summary:  On  February  23, 1987,  BPA 
issued  a  Record  of  Decision  with  respect 
to  the  proposed  implementation  of  a 
conservation  program  designed  to 
modernize  aluminum  smelters  in  the 
Pacific  Northwest 

The  decision  finds  that  the  proposed 
program  is  consistent  with  the  1986 
Northwest  Conservation  and  Electric 
Power  Plan  (Plan)  developed  by  the 
Northwest  Power  Planning  Council 
(Council).  The  Council  found  the 
proposed  program  consistent  with  the 
Plan  on  March  18, 1987.  This  notice  is 
made  pursuant  to  16  U.S.C.  839d{c)(4). 

For  further  information,  contact 
Donna  L  Geiger,  BPA  Public 
Involvement  Office,  P.O.  Box  12999. 
Portland.  Oregon  97212.  Telephone 
numbers.  Voice/TTY,  for  the  Public 
Involvement  Office  are  (503)  230-3478  in 
Portland:  toll  free  800-452-8429  for 
Oregon  outside  of  Portland;  800-547- 
6048  for  Washington,  Idaho,  Montana, 
Wyoming,  Utah,  Nevada  and  California. 

Issued  in  Portland.  Oregon,  on  April  1, 
1987. 

Robert  E.  Ralcliffe, 

Acting  Administrator. 

|FR  Doc.  87-17963  Filed  4-9-87;  8:45  am) 

MLUNO  COOE  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

[Pro)ect  No.  2613-003,  •!  al.] 

Hydroelectric  Applications  (Miistar 
Manufacturing  Corp^  et  al.); 
Applications  Filed 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  P-2613-003. 


c.  Date  Filed:  February  13. 1987. 

d.  Applicants:  Miistar  Manufacturing 
Corporation,  Central  Maine  Power 
Company,  Scott  Paper  Company, 
Madison  Paper  Industries.  Augusta 
Development  Corporation,  and  The 
Merimil  Limited  Partnership. 

e.  Name  of  Project:  Moxie  Storage. 

f.  Location:  On  the  Moxie  Stream  in 
Somerset  County.  Maine. 

g.  Filed  Pursuant  to:  Section  9  of  the 
Federal  Power  Act  16  U.S.C.  791(a)- 
825(r). 

h.  Contact  Person:  Mr.  David  T. 
Flanagan,  Vice  President  Central  Maine 
Power  Company,  Edison  Drive,  Augusta, 
ME  04336,  (207)  623-3521. 

i.  Comment  Date:  May  18, 1987. 

j.  Description  of  Transfer:  On  June  11, 
1969,  a  major  license  was  issued  to  the 
Kennebec  River  Pulp  &  Paper  Company 
(Kennebec),  the  Central  Maine  Power 
Company  (CMP),  the  Scott  Paper 
Company  (Scott),  the  Miistar 
Manufacturing  Corporation  (Miistar), 
and  the  Bates  Manufacturing  Company, 
Inc.  to  construct  operate,  and  maintain 
the  Moxie  Storage  Project  No.  2613.  On 
June  14. 1978,  the  Commission  approved 
a  transfer  of  license  from  the  Kennebec 
Augusta  Development  Corporation 
(ADC),  Scott  and  Miistar  to  Madison 
Paper  Corporation.  ADC  CMP.  Scott 
and  Miistar.  Miistar  is  currently  in  the 
process  of  liquidating  and  will  in  the 
near  future  cease  to  exist  therefore,  the 
transfer  of  Milstar's  interest  in  the 
license  to  the  Merimil  Limited 
Partnership  is  necessary. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C. 

2  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  3195-020. 

c.  Date  Filed:  February  12. 1987. 

d.  Applicant:  Joseph  M.  Keating  and 
Sayles  Hydro  Associates. 

e.  Name  of  Project:  Sayles  Flat 
Hydroelectric  Project. 

f.  Location:  On  the  South  Fork 
American  River,  near  Twin  Bridges,  in 
El  Dorado  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825{r). 

h.  Contact  Person: 

Edwin  F.  Feo,  Esq.,  Lillick.  McHose  & 
Charles,  725  South  Figueroa  Street 
Suite  1200,  Los  Angeles,  CA  90017- 
2513,  (213)  488-7100. 

Louis  Rosenman,  Esq.,  LeBoeuf,  Lamb, 
Leiby  &  MacRae,  1333  New 
Hampshire  Ave.  NW.,  Suite  1100, 
Washington,  DC  20036.  (202)  457-7500. 
i.  Comment  Date:  May  13, 1987. 
j.  Proposed  Action:  Joseph  M.  Keating 

proposes  to  transfer  his  license  for 

Project  No.  3195  to  Sayles  Hydro 
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Associates  to  facilitate  completion  of 
the  project.  Transferee  has  proposed  to 
construct,  operate,  and  utilize  the  full 
output  of  the  project  in  accordance  with 
the  license. 

Sayles  Hydro  Associates  is  a  general 
partnership  organized  under  the  laws  of 
the  State  of  California. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

3  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10309-000. 

c.  Date  Filed:  February  2, 1987. 

d.  Applicant:  Ronald  K.  Vaughn. 

e.  Name  of  Project:  Flying  W. 

f.  Location:  On  an  irrigation  pipe  in 
T20N,  R9E,  near  Emmett  in  Valley 
County,  Idaho. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Mr.  Richard  K. 
Linville,  P.O.  Box  578,  Emmett,  ID  83617. 
(208)  365-3525. 

i.  Comment  Date:  May  15, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  use  an  existing  irrigation 
conduit  and  would  consist  of  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  7.5  kW.  The 
average  annual  energy  production 
would  be  43.800  kWh. 

k.  Purpose  of  Project:  Project  power 
would  be  used  at  the  Flying  W  Lodge. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C,  and  D3b. 

4  a.  Type  of  Application:  Exemption  (5 
MW). 

b.  Project  No.:  8682-002 

c.  Date  Filed:  January  27, 1987. 

d.  Applicant:  City  of  Colonial  Heights, 
Virginia. 

e.  Name  of  Project:  Lakeview  Dam 
Hydroelectric  Project. 

f.  Location:  On  Swift  Creek  in  the  City 
of  Colonial  Heights,  Chesterfield 
County,  Virginia. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980,  Section  408  (16  U.S.C.  2705 
and  2708  as  amended). 

h.  Contact  Person:  Mr.  David  M. 
Coombe,  Synergies,  Inc.,  410  Severn 
Avenue,  Suite  313,  Annapolis,  MD  21403, 
(301)  268-8820. 

i.  Comment  Date:  May  13, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
hollow  slab  and  buttress  type  dam  418 
feet  long  with  a  maximum  height  of  38.6 
feet;  (2)  an  existing  reservoir  with  a 
normal  surface  area  of  38  acres  and  a 
storage  capacity  of  610  acre-feet;  (3)  two 
existing  reinforced  concrete  conduits  8 
feet  high  and  10  feet  wide;  (4)  a 
proposed  reinforced  concrete 
powerhouse  40  feet  long,  25  feet  wide. 


and  30  feet  high  housing  two  200-kW 
hydropower  units;  (5)  a  proposed 
tailrace;  (6)  a  proposed  13.2-kV 
transmission  line  approximately  600  feet 
long;  and  (7)  appurtenant  facilities.  The 
applicant  estimates  that  the  average 
annual  energy  generation  would  be  1.7 
GWh.  The  dam  is  owned  by  the  City  of 
Colonial  Heights,  Virginia. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3a. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10227-000. 

c.  Date  Filed:  January  2. 1987. 

d.  Applicant:  City  of  Manassas, 
Virginia. 

e.  Name  of  Project:  Summersville 
Dam. 

f.  Location:  On  the  Gauley  River  near 
Summersville,  Nicholas  County,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Marcos  A. 
Alegre,  Harwood  Beebe  Company,  Inc., 
364  South  Pine  Street,  P.O.  Box  2646, 
Spartansburg,  SC  29304,  (803)  585-0185. 

i.  Comment  Date:  May  15, 1987. 

j.  Competing  Application:  Project  No. 
10226-000;  Date  Filed:  1/2/87;  Due  Date: 
April  3, 1987. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers' 
Summersville  Dam  and  reservoir  and 
would  consist  of:  (1)  A  proposed 
concrete-lined  power  tunnel  20  feet  in 
diameter  and  200  feet  long  branching 
into  three  penstocks;  (2)  a  proposed 
reinforced  concrete  powerhouse  housing 
two  40,000-kW  and  one  20,000-kW 
hydropower  units;  (3)  a  proposed 
tailrace;  (4)  a  proposed  transmission  line 
connecting  with  a  345-kV  Appalachian 
Power  Company  line  or  a  138-kV 
Monogahela  Power  Company  line;  and 
(5)  appurtenant  facilities.  The  applicant 
estisiates  that  the  average  annual 
enefgy  generation  would  be  255  GWh 
and  that  the  cost  of  the  work  to  be 
performed  under  the  permit  would  be 
$280,000.  The  applicant  proposes  to  sell 
most  of  the  energy  to  a  public  or  private 
utility,  to  utilize  the  energy  within  the 
utility  systems  of  the  Municipal  Electric 
Power  Association  of  Virginia,  and  to 
utilize  the  energy  for  the  requirements  of 
the  City  of  Manassas. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AID, 
B,  C,  and  D2. 

6  a.  Type  of  Application:  Major 
License  (over  5  MW). 

b.  Project  No.:  9754-000 

c.  Dale  Filed:  December  30, 1985. 

d.  Applicant:  Rio  Hydroelectric 
Associates. 


e.  Name  of  Project:  Rio  Hydroelectric 
Project. 

f.  Location:  On  the  Mongaup  River  in 
Sullivan  and  Orange  Counties,  New 
York.       I 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  John  N. 
Webster,  Rio  Hydroelectric  Associates, 
c/o  So.  N.H.  Hydroelectric  Dev.  Corp., 
P.O.  Box  1073,  Dover,  NH  03820,  (207) 
384-5334. 

i.  Comment  Date:  May  18, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  existing  project 
facilities  currently  owned  by  Orange 
and  Rockland  Utilities,  Inc.,  including: 

(I)  The  Rio  Dam,  a  composite  structure 
comprised  of  an  eastern  earthen 
embankment  450  feet  long,  a  center 
concrete  gravity  dam-spillway  section 
265  feet  long  and  101  feet  high  flanked 
on  both  sides  by  100-foot  long  concrete 
abutments,  and  a  western  earthem 
embankment,  550  feet  long;  (2) 
trashracks  and  an  intake  structure;  (3) 
Rio  Reservoir,  an  impoundment  with  a 
surface  area  of  370  acres  and  a  storage 
capacity  of  13,110  acre-feet  at  spillway 
crest  elevation  of  810  feet  mean  sea 
level;  (4)  an  11-foot  diameter  collapsed 
7100-foot  long  wood  stave  penstock 
attached  to  a  400-foot  long  steel 
penstock  section;  (5)  a  powerhouse  with 
a  total  installed  rated  capacity  of  11 
MW;  (6)  a  300-foot  long  tailrace;  (7)  a  69 
kV  transmission  line,  1100  feet  long;  and 
new  project  facilities  to  include:  (8)  a 
7100-foot  long  steel  or  fiberglass 
penstock  to  replace  the  wood  stave 
penstock;  (9)  a  3.5-foot  diameter 
minimum-flow  penstock,  65  feet  long; 
(10)  a  powerhouse  to  use  minimum  flows 
with  an  installed  capacity  of  500  kW; 

(II)  a  500-foot  long  tailrace;  and  (12) 
other  appurtenances.  The  average 
annual  energy  generation  is  31,000,000 
kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Orange  and  Rockland 
Utilities,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A3,  A9, 
B,  and  C 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  project  No.:  10208-000. 

c.  Date  Filed:  December  22, 1986. 

d.  Applicant:  Enterprise  Power  Inc. 

e.  Name  of  Project:  Enterprise 
Hydroelectric. 

f.  Location:  On  the  Enterprise  Canal 
shiphon  at  the  Teton  River  crossing  in 
Fremont  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)-825(r). 
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h.  Contact  Person:  Mr.  G.L.  Smith,  P.O. 
Box  1016.  Idaho  Falls,  ID  83402,  (208) 
529-8115. 

i.  Comment  Date:  May  18, 1987. 

j.  Description  of  Project;  The  proposed 
project  would  utilize  excess  flows  in  the 
Enterprise  Canal,  using  existing  works 
including:  (1)  A  300-foot-long  diversion 
structure  in  the  Falls  Riven  (2)  a  10-foot 
by  28-foot  gated  intake  structure:  (3)  an 
8-mile-long  irrigation  canal;  and  (4)  a  60- 
inch-diameter  steel  siphon;  and  would 
consist  or:  (1)  A  penstock  connecting  to 
the  siphon;  (2)  a  powershouse  containing 
a  generating  unit  rated  at  1,200  kW. 
producing  an  average  annual  output  of 
5.5  Gwh;  (3)  a  tailrace  discharging  into 
the  Teton  Riven  and  (4)  an  intertie  to  the 
electric  distribution  lines  at  the  site.  The 
estimated  cost  of  permit  activities  is 
$20,000. 

k.  Purpose  of  Project:  Generated 
power  would  be  sold  to  Utah  Power  and 
Light  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  project  No.:  10210-000. 

c.  Date  Filed:  December  30, 1986. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Harlan  Creek 
Project. 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest,  on  Harlan  Creek,  King 
County,  Washington.  Township  26N  and 
Range  12E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-a25(r). 

h.  Contact  Person;  Lawrence  J. 
McMurtrey.  12122— 196th  NE.,  Redmond. 
WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  15, 1987. 

j.  Description  of  Project;  The  proposed 
project  would  consist  of:  (1)  A  diversion 
structure  with  an  inlet  elevation  of  2.600 
feet  msl;  (2)  a  penstock  12,000  feet  long 
and  24  inches  in  diameter  leading  to;  (3) 
a  powerhouse  at  elevation  1,200  feet  msl 
containing  a  single  turbine/generator 
unit  with  a  capacity  of  2,330  kW 
operating  at  1,400  feet  of  hydraulic  head; 
and  (4)  a  4-mile-long,  115-kV 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  10.2  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  project  No.:  10212-000. 


c.  Date  Filed:  December  30, 1986. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Martin  Creek 
Project. 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest,  on  Martin  Creek,  King 
County,  Washington.  Township  26N  and 
Range  12E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)-825(r). 

h.  Contact  Person:  Lawrence  J. 
McMurtrey,  12122— 196th  NE.,  Redmond, 
WA  98052,  (202)  885-3986. 

i.  Comment  Date:  May  15, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Two 
diversion  structures  with  inlet 
elevations  of  2,800  feet  msl;  (2)  a 
bifurcated  penstock  12,000  feet  long  and 
60  inches  in  diameter  leading  to;  (3)  a 
powerplant  at  elevation  1,400  feet  msl 
containing  a  single  turbine/generator 
unit  with  a  capacity  of  7,642  kW 
operating  at  1,400  feet  of  hydraulic  head; 
and  (4)  a  0.3-mile-long,  115-kV 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  33.5  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5,  A7, 
A9,  AlO,  B,  C.  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10274-000. 

c.  Date  Filed:  January  28. 1987. 

d.  Applicant:  Cascade  River  Hydro. 

e.  Name  of  Project:  Sibley  Creek. 

f.  Location:  On  Sibley  Creek  within 
the  Snoqualmie-Mt.  Baker  National 
Forest  in  T35N,  R12E.  near  Marblemount 
in  Skagit  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey  12122-196th  Avenue  NE.. 
Redmond,  WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  15, 1987. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  A  36-inch-wide  concrete  ditch  intake 
structure  buried  in  the  stream  at 
elevation  2.600  feet;  (2)  a  6,000-foot-long, 
24-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  2,980  kW; 
and  (4)  a  7-mile-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  13.08  GWh  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  to  be 
$40,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B,  C,  and  D2. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10305-000. 

c.  Date  Filed:  January  30, 1987. 

d.  Applicant:  Washington  Hydro 
Development  Company. 

e.  Name  of  Project:  Hidden  Creek 
Project. 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest  on  Hidden  Creek, 
Whatcom  County,  Washington. 
Township  37N  and  Range  9E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r), 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey  12122-196th  NE.,  Redmond. 
WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  15, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  diversion 
structure  with  an  inlet  elevation  of  3,000 
feet  msl;  (2)  a  penstock  6.000  feet  long 
and  24  inches  in  diameter  leading  to;  (3) 
a  powerplant  at  elevation  800  feet  msl 
containing  a  single  turbine/generator 
unit  with  a  capacity  of  4,805  kW 
operating  at  2.200  feet  of  hydraulic  head; 
and  (4)  a  10-mile-long,  115-kV 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  21.04  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  AlO,  B,  C,  and  D2. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  1030ft-000. 

c.  Date  Filed:  January  30, 1987. 

d.  Applicant:  Washington  Hydro 
Development  Company. 

e.  Name  of  Project:  Park  Creek 
Project. 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest,  on  Park  Creek, 
Whatcom  County,  Washington. 
Township  37N  and  Range  8E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey  12122-196th  NE.,  Redmond. 
WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  15, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  diversion 
structure  with  an  inlet  elevation  of  2,000 
feet  msl;  (2)  a  penstock  7,000  feet  long 
and  24  inches  in  diameter  leading  to;  (3) 
a  powerplant  at  elevation  1.000  feet  msl 
containing  a  single  turbine/generator 
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unit  with  a  capacity  of  2,124  kW 
operating  at  1,000  feet  of  hydraulic  head; 
and  (4)  a  7-miie-iong,  115-kV 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  9.3  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B,  C,  and  D2. 

Standard  Paragraphs 

A3.  Development  Application 

Any  qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  apphcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit 

Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36 
(1985)).  Submission  of  a  timely  notice  of 
intent  allows  an  interested  person  to  file 
the  competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
tor  the  particular  application. 


'A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit 

Public  notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  and  development 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application,  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application,  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications  may 
be  fBe  in  response  to  this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A9.  notice  of  Intent 

Anotice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  include  an  unequivocal 
statement  of  intent  to  submit,  if  such  an 
application  may  be  filed,  either  (1)  a 
preliminary  permit  application  or  (2)  a 
development  application  (specify  which 
type  of  application),  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The  term  of 
the  proposed  preliminary  permit  would 
be  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  die  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385,210.  385.211,  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 


on  or  before  the  specified  comment  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "Comments", 
"Recommendations  For  Terms  and 
Conditions",  "Notice  of  Intent  To  File 
Competing  Application",  "Competing 
Application",  "Protest"  or  "Motion  To 
Intervene",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
requried  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Waghington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments 

Federal,  State,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  (A  copy  of  the 
application  may  be  obtained  by 
agencies  directly  from  the  Applicant.)  If 
an  agency  does  not  file  comments  within 
the  time  specified  for  filing  comments,  it 
will  be  presumed  to  have  no  comments. 
One  cojjy  of  an  agency's  comments  must 
also  be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ie8)  are  requested,  for  the 
purposes  set  forth  in  section  408  of  the 
Energy  Security  Act  of  1980,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
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agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  conHned 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments 

The  U.S.  Fish  and  Wildlife  Service, 
the  National  Marine  Fisheries  Service, 
and  the  State  Fish  and  Game 
agency(ies)  are  requested,  for  the 
purposes  set  forth  in  section  30  of  the 
Federal  Power  Act.  to  file  within  45  days 
from  the  date  of  issuance  of  this  notice 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources 
or  otherwise  carry  out  the  provisions  of 
the  Fish  and  Wildlife  Coordination  Act. 
General  comments  concerning  the 
project  and  its  resources  are  requested; 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  clearly  identified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  within  this 
time  period,  that  agency  will  be 
presumed  to  have  none.  Other  Federal. 


State,  and  local  agencies  are  requested 
to  provide  comments  they  may  have  in 
accordance  with  their  duties  and 
responsibilities.  No  other  formal 
requests  for  comments  will  be  made. 
Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption,  if  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  April  7. 1987. 
Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  87-8008  Filed  4-9-«7;  8:45  am) 

niXINQ  CODE  «717-01-M 


I  Docket  Nor  CI83-10-001.  CI83-11-001  and 
CI87-188-000] 

FMP  Operating  Co.,  a  Limited 
Partnership;  Applications  for 
Permanent  Abandonment  and  Blanket 
Limited-Term  Certificate 

April  6, 1987. 

Take  notice  that  the  Applicant  listed 
herein  has  filed  applications  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  abandon  service  and 
for  a  blanket  limited-term  certificate  to 


sell  natural  gas  in  interstate  commerce, 
as  described  herein. 

The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commissions 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9,  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protests  with 
reference  to  said  applications  should  on 
or  before  April  13, 1987,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  rules. 
Lois  D.  Cashell. 
Acting  Secretary. 


Docket  No.  and  date 
filed 

Applicant 

Purchaser  arxJ  location 

Pnce  per  Mcf 

Pressure 
t>ase 

0183-10-001,8,  Dec. 

FMP  Operating  Company,  a  Limited 
Partnership,  P.O.  Box  60004,  New 
Orleans,  Louisiana  70160-0004. 

Florida  Gas  Transmission  Company, 
Matagorda  Island  Blocks  527  and 
555.  Offstwre  Texas. 

(«) 

19,  1986  '. 
0183-11-001,  B,  Dec. 

(*) 

19  1986  * 
CI87ll88-000.ADec. 

Various  Purchases,  Matagorda  Island 
Blocks    527    and    555.    Offshore 
Texas. 

(') 

19.  1986  '. 

iQ  iol?  .  applications  were  noticed  on  January  13,  1987.  However,  that  notk:e  did  not  include  Applicant's  additional  request  received  February 
13.  19B7,  to  grant  Applicant  permanent  abandonment  in  lieu  of  the  limited-term  abandonment  previously  requested.  Such  request  was  made  in 
response  to  Flonda  Gas  Transmission's  protest  to  the  onginal  applications. 

"  ^^''^^"nl?'"®®'^  permanent  abandonment  of  gas  sales  to  Flonda  Gas  Transmission  Company.  The  contract  has  terminated  effective 
Kim^Ud  ^"^  ^^^  ^^^  ceased  taking  the  gas.  Applicants  well(s)  produce  NGPA  section  102(d)  gas  and  Applicants  deliverability  is  38 

=>  Applicant  requests  a  blanket  limited-term  certificate  with  pregranted  abandonment  for  a  term  to  expire  on  September  1 ,  1 989  in  order  to 
make  spot-market  sales  for  resale  in  interstate  commerce  of  gas  subject  to  the  abandonment  in  Docket  Nos  CI83-10-001  and  CI83-1 1-001 
Applicant  requests  that  the  filing  requirements  of  Parts  154  and  271  of  the  Commission's  Regulations  be  waived  and  in  lieu  mereof  Applicant  is 
willing  to  accept  reporting  requirements. 

Filing  Code:  A— Initial  Service;  B— Abandonment;  C— Amendment  to  add  acreage;  D— Amendment  to  delete  acreage;  E— Total  Succession 
F— Partial  Succession.  " 

|FR  Doc.  87-8049  Filed  4-9-87;  8:45  am) 
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I  Docket  No.  CI87-357-000I 

Newmont  Oil  Co;  Application  for 
Blanicet  Limited-Term  Abandonment 
and  Blanlcet  Limited-Term  Certificate 
of  Public  Convenience  and  Necessity 
With  Pre-Granted  AbarKlonments 

April  7.  1987. 

Take  notice  (hat  on  March  10, 1987, 
Newmont  Oil  Company  (Newmont),  600 
Jefferson.  9th  Floor,  Houston,  Texas 
77002,  filed  an  Application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA).  the  provisions  of  18  CFR  Parts 
154  and  157.  and  18  CFR  2.77(a)(1). 
seeking  (i)  a  blanket  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  for  resale 
in  interstate  commerce  of  certain  natural 
gas,  with  pre-granted  abandonment  and 
(ii)"a  blanket  limited-term  abandonment, 
all  for  a  term  from  April  1, 1987  through 
March  31, 1990,  as  more  fully  described 
in  the  Application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Newmont  stales  that  the  authority  as 
requested  is  consistent  with  the 
Commission's  rules  and  regulations  and 
is  necessary  for  Newmont  to  make 
short-term,  best  efforts  and  spot  gas 
sales.  Further,  Newmont  states  that, 
absent  such  authorization,  the  flexibility 
and  efficiency  necessary  for  successful 
operation  in  the  spot  market  would  be 
hindered,  and  gas  would  be  shut-in  or 
significantly  excluded  from  the  market- 
place. 

Specifically,  Newmont  requests  that 
the  Commission  authorize  Newmont: 

(i)  To  make  sales  for  resale  in 
interstate  commerce  for  a  period  of 
three  years,  with  pre-granted 
abandonment  of  any  such  sale,  without 
supply  or  market  limitations,  of  gas 
subject  to  the  Commissions  NGA 
jurisdiction  that  is  produced  from 
various  interests  owned  by  Newmont: 

(ii)  To  abandon  for  a  three-year  term 
sales  for  resale  of  gas  subject  to  the 
Commission's  NGA  jurisdiction  and 
previously  certificated  by  the 
Commission,  to  the  extent  that  such  gas 
is  released  from  contract  by  interstate 
pipelines  for  resale  to  third  parties;  and 

(iii)  A  waiver  of  Part  154  of  the 
Commission's  Regulations  concerning 
the  establishment  of  rate  schedules  for 
any  sales  made  under  (i). 

Certain  sales  proposed  to  be  made  by 
Newmont  will  not  involve  a  dedication 
of  reserves  but  will  be  based  on  periodic 
nominations,  either  by  purchasers  or  by 
Newmont.  The  sales  volumes,  prices, 
purchasers,  delivery  points,  and  supply 
source  will  vary.  Newmont  proposes  to 
sell  and  deliver  to  various  short-term 


and  Bpot  gas  purchasers  all  or  a  portion 
of  the  gas  Newmont  determines  is 
available  for  sale  at  terms  acceptable  to 
Newmont  for  a  particular  time  frame. 
Newmont  will  not  be  obligated  to  sell 
gas  pursuant  to  any  nomination  or 
proposed  nomination  until  the  exact 
volumes,  terms  and  conditions,  and 
prices  are  agreed  to  by  Newmont  and  a 
purchaser.  The  actual  contract  between 
Newmont  and  the  short-term  and  spot 
gas  purchaser  may  be  for  all  or  any 
portion  of  the  quantity  which  was  set 
out  VI  the  nomination  or  proposed 
nomination.  Further,  Newmont  proposes 
to  make  sales  on  a  best  efforts  basis 
where  the  price  and  term  are  agreed 
upon  but  there  is  no  requirement  on  the 
purchaser  or  Newmont  to  sell  a  specific 
volufne. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
fule$  as  promulgated  by  Order  436-A, 
issued  October  9,  and  December  12, 
1985^  respectively,  in  Docket  No.  RM85- 
1-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  April 
21, 1687,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requdrements  of  the  Commission's  Rules 
of  Ptactice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  tHe  proceeding  herein  must  file  a 
petifion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casbell, 
Acting  Secretary. 
IFR  Doc.  «7-m5Q  Filed  4-«-87:  8:45  am) 

BIU.«G  COOC  •717-Ot-M 

(Do«ket  No.  CI87-385-O0OI 

PhiWps  66  Natural  Gas  Co.;  Application 

April  7, 1987. 

T$ke  notice  that  on  March  23, 1987, 
Phillips  66  Natural  Gas  Company 
(Phillips  66  NGC),  of  990-G  Plaza  Office 
Building,  Barllesville,  Oklahoma  74004, 
filed  an  application  pursuant  to  sections 
4  anjd  7  of  the  Natural  Gas  Act  (NGA) 
andlParts  154  and  157  of  the 


Commission's  Regulations,  to  grant 
authorizatiwi  for  (1)  blanket  limited- 
term  abandonment  of  sales  for  resale  of 
all  gas  owned  by  Phillips  66  NGC  and 
subject  to  Natural  Gas  Act  jurisdiction; 
(2)  blanket  limited-term  certificate  to 
make  sales  for  resale  of  such  gas;  (3) 
pregranted  abandonment  of  any  sales  to 
alternate  purchasers;  and  (4)  waiver  of 
requirements  for  filing  and  maintaining 
rate  schedules  during  the  limited-term 
abandonment' 

Any  person  desiring  to  be  heard  or  to 
make  an}'  protest  with  reference  to  said 
application  should  on  or  before  April  21, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  87-8051  Filed  4-9-87;  8:45  amj 

BILUNG  COOE  87t7-01-« 
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(Docket  Ho.  0167-384-0001 

Ptiillips  Petroleum  Co.;  Application 

April  7, 1987. 

Take  notice  that  on  March  23, 1987, 
Phillips  Petroleum  Company  (Phillips), 
of  990-G  Plaza  Office  Building, 
Bartlesville,  Oklahoma  74004,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  (NGA)  and  Parts 
154  and  157  of  the  Commission's 
Regulations,  to  grant  authorization  for 
(1)  blanket  limited-term  abandonment  of 
sales  for  resale  of  all  gas  owned  by 
Phillips  and  its  co-owners  which  is 
priced  at  or  below  the  NGPA  section  109 
maximum  lawful  price  and  subject  to 


'  The  ab^vp  requests  are  similar  lo  those 
authorized  by  the  Commission's  recent  orders  in 
Southern  Nptural  Gas  Company  Docket  No.  CI86- 
371-000,  36JFERC  par.  61.401  (September  29.  1986): 
Sonot  Exp/pmlion  Company,  Docket  No.  CI86-40J- 
000,  37  FEWC  par.  61353  (December  29.  1986):  and 
ANR  Pipelipe  Company,  el  al..  Docket  No.  CIfl6- 
637-000.  eiol..  38  FERC  par.  61.046  (January  21. 
1987). 
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Natural  Gas  Act  jurisdiction;  (2)  blanket 
limited-term  certificate  to  make  sales  for 
resale  of  such  gas;  (3)  pregranted 
abandonment  of  any  sales  to  alternate 
purchasers;  and  (4)  waiver  of 
requirements  for  filing  and  maintaining 
rate  schedules  during  the  limited-term 
abandonment." 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  21, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFTl 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell 
Acting  Secretary. 
|FR  Doc.  87-8052  Filed  4-9-87;  8:45  am) 

BILUNG  CODE  6717-01-M 


I  Docket  No.  CI87-399-000] 

Union  Oil  Co.  of  California,  and  Union 
Exploration  Partners,  Ltd.;  Application 

April  7,  1987. 

Take  notice  that  on  March  27. 1987. 
Union  Oil  Company  of  California 
(Union)  and  Union  Exploration  Partners. 
Ltd.  (UXP),  of  1201  West  5th  Street.  Suite 
902.  Los  Angeles.  California  90017.  filed 
an  application  pursuant  to  sections  4 
and  7  of  the  Natural  Gas  Act.  15  U.S.C. 
717c  and  717f.  and  Part  157  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  18  CFR  Part  157.  to  extend 
and  amend  its  Order  Permitting  and 
Approving  Limited-Term  Abandonments 
and  Granting  Blanket  Sales  Certificates 
with  Pregranted  Abandonment  issued  in 
Marathon  Oil  Company.  Docket  Nos. 
C185-651-001.  ef  al.  Approval  of  this 
Application  will  allow  the  UNIMART 
marketing  program  to  be  continued  for 


'  The  above  requests  are  similar  to  those 
authorized  by  the  Commission's  recent  orders  in 
Southern  Natural  Gas  Company  Docket  No.  Cleft- 
371-000.  36  FERC  par.  61,401  (September  29, 1986); 
Sonat  Exploration  Company  Docket  No.  C186-W3- 
000,  37  FERC  par.  81353  (December  29, 1986|;  and 
ASR  Pipeline  Company,  el  al.  Docket  No.  CI86-637- 
000.  el  al..  38  "^ERC  par.  61.046  (January  21. 1987), 


an  additional  three-year  period,  or 
through  March  31. 1990.  and  will  permit 
Union  and  UXP  to  include  all  NGPA 
categories  of  natural  gas  for  sale  in 
UNIMART. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  21. 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-8053  Filed  4-9-87;  8:45  am) 

BIUJNQ  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  explaining  procedures 
for  processing  refund  applications  in 
crude  oil  refund  proceedings  under  10 
CFR  Part  205,  Subpart  V. 

SUMMARY:  This  notice  considers  the 
comments  received  by  the  Office  of 
Hearings  and  Appeals  (OHA)  in 
response  to  its  August  8, 1986  order 
implementing  the  Department  of 
Energy's  modified  policy  for  restitution 
of  crude  oil  overcharges,  notice  of  which 
was  published  in  51  FR  29689  (August 
20, 1986).  DOE'S  new  policy  was  issued 
in  connection  with  the  settlement  of  the 
DOE  Stripper  Well  Exemption  Litigation, 
MDL  No.  378  (D.  Kan).  The  policy 
specifies  that  20  percent  of  crude  oil 
overcharges  will  be  set  aside  to  satisfy 
refund  claims  and  80  percent  will  be 
disbursed  to  the  state  and  federal 
governments  for  indirect  restitution. 
This  notice  analyzes  the  comments  and 
explains  the  procedures  which  the  OHA 
will  follow  in  processing  applications 
filed  under  the  DOE's  Subpart  V 
regulations  for  refunds  of  the  crude  oil 
overcharge  funds. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director. 
Roger  Klurfeld.  Assistant  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2094 
(Mann);  (202)  586-2383  (Klurfeld). 

SUPPLEMENTARY  INFORMATION:  As  part 
of  the  settlement  approved  in  the 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  MDL  No.  378  (D. 
Kan.),  the  DOE  agreed  to  revise  its 
restitutionary  policy  for  crude  oil 
overcharge  cases.  Accordingly,  the  DOE 
issued  a  Statement  of  Modified 
Restitutionary  Policy  in  Crude  Oil  Cases 
on  July  28, 1986.  51  FR  27899  (August  4, 
1986)  (hereinafter  referred  to  as  the 
"MSRP ").  The  MSRP  announces  a 
refund  process  for  restitution  of  crude 
oil  overcharges  using  the  special  refund 
procedures  codified  at  10  CFR  Part  205, 
Subpart  V.  DOE  will  reserve  initially  20 
percent  of  crude  oil  overcharge  funds  to 
satisfy  claims  and  disburse  80  percent  of 
the  funds  to  the  State  and  Federal 
governments  for  indirect  restitution.  The 
DOE's  Office  of  Hearings  and  Appeals 
(OHA)  will  accept  and  process  refund 
applications  from  persons  who  can 
show  they  were  injured  by  crude  oil 
overcharges.  After  all  valid  claims  are 
paid,  unclaimed  funds  will  be  divided 
equally  between  the  State  and  Federal 
governments.  The  Federal  government's 
share  of  the  unclaimed  funds  will  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

On  August  8, 1986.  the  OHA  issued  an 
order  announcing  its  intention  to  apply 
DOE's  modified  policy  in  all  present  and 
future  Subpart  V  proceedings  involving 
alleged  crude  oil  violations.  Refund 
proceedings  then  pending  before  the 
OHA  to  which  the  MSRP  applies  were 
listed  in  the  Appendix  to  the  order. 
Notice  of  the  August  8  order  was 
published  at  51  FR  29689  (August  20, 
1986).  The  order  provided  a  period  of  30 
days  for  the  filing  of  any  objections  to 
the  application  of  the  MSRP,  and 
solicited  comments  concerning 
appropriate  procedures  to  follow  in 
processing  refund  applications  in  crude 
oil  refund  proceedings.  In  addition,  the 
order  stated  that  Applications  for 
Refund  may  now  be  filed,  and  noted  that 
it  is  not  necessary  to  file  applications  in 
each  of  the  refund  proceedings  listed  in 
the  Appendix. 

The  August  8  order  summarized  the 
OHA's  preliminary  view  of  the  type  of 
refund  process  and  procedures  that 
would  be  appropriate  in  the  crude  oil 
cases: 

We  expect  that  many  potential  claimants 
in  the  oil  industry  itself — refiners,  resellers 


11  "in 
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and  retailers — wiU  waive  their  claims  for 
crude  oil  refunds  in  Subpart  V  proceedings 
and  elect  instead  to  take  refunds  under  one  of 
the  escrow  funds  established  under  the 
settlement.  In  addition,  most  members  of 
certain  groups  of  petroleum  product 
consumers  who  are  participating  in  the 
settlement  can  also  be  expected  to  waive 
their  Subpart  V  rights:  surface  transporters 
(buses,  trucks  and  taxis),  water  transfKjrters, 
railroads,  airlines  and  oil  bamirjg  electric 
utilities.  However,  other  large  consumers  of 
petroleum  products  that  are  not  covered  by 
one  of  the  escrow  accounts  established  under 
the  settlement  are  now  in  a  position  to  file 
claims.  It  is  likely  on  the  basis  of  existing 
OHA  precedent  in  the  refund  area  that 
refunds  made  to  successful  claimants  will  be 
calculated  according  to  a  volumetric  method, 
in  which  the  amount  of  money  available  will 
be  appropriated  over  all  gallons  of  produce 
sold.  See  48  FR  57606  (1963).  It  is  also  likely 
that  small  consumers  will  not  receive 
refunds,  since  any  refunds  they  receive  will 
be  smaller  than  the  cost  of  processing  their 
applications.  We  seek  comments  on  the 
appropriateness  of  applying  these  precedents 
in  crude  oil  refund  proceedings. 

51  PR  at  29691. 

The  present  notice  considers  the 
comments  which  the  OHA  received  in 
response  to  the  August  20  notice,  and 
provides  further  guidance  to  assist 
claimants  who  wish  to  file  refund 
applications  for  crude  oil  moneys  under 
the  Subpart  V  regulations. 

I.  Background 

Before  considering  the  comments,  this 
notice  provides  a  general  background 
discussion.  The  DOE  uses  Subpart  V 
proceedings  to  make  refunds  of  oil 
overcharge  funds  to  injured  persons.  See 
44  FR  8566  (February  9, 1979).  In  the 
crude  oil  area,  early  Subpart  V  decisions 
permitted  injured  persons  to  file  claims, 
and  proposed  to  devide  the  remaining 
crude  oil  overcharge  funds  among  the 
states,  based  on  their  proportionate 
consumption  of  refined  petroleum 
products.  Office  of  Enforcement,  9  DOE 
H  82,521  (1982)  (Alkekf:  see  also  Office 
of  Enforcement,  9  DOE  \  82.553  (1982) 
(Adams);  Office  of  Special  Counsel,  10 
DOE  H  85,048  (1982)  (Amoco);  A.  /ohnson 
a  Co..  Inc.  12  DOE  11  85,102  (1984)  (A. 
Johnson).  Although  more  than  60  claims 
wer  initially  filed  (mostly  by  refiners)  in 
these  early  cases,  major  policy 
questions  were  unresolved,  and  these 
claims  were  not  decided  by  OHA  before 
the  recent  crude  oil  settlement. 

On  September  13. 1983,  the  United 
States  District  Court  in  Kansas  referred 
the  question  of  who  was  injured  and  in 
what  amounts  by  the  crude  oil 
overcharges  in  the  Stripper  Well 
proceeding  to  the  OHA  for  fact-finding. 
The  court  also  solicited  DOE's  view  on 
the  proper  means  of  restitution  in  the 
case.  578  F.  Supp.  586  (D.  Kan.  1983).  In 


its  decision  to  refer  the  matter  lo  OHA, 
the  court  observed  that  although  each 
party  had  a  strong  opinion  on  what 
remedy  was  best,  there  v/ere  no  facts  in 
the  record  on  which  to  base  a  decision. 
578  F.  Supp.  at  595. 

After  announcing  procedures  and 
some  tentative  conclusions,  Oi4A  held 
an  evidentiary  hearing  over  a  22-day 
period  between  June  and  October  1984. 
Sixty-four  public  and  private  entities 
participated  in  the  evidentiary 
proceedings.  The  OHA  accumulated  a 
record  of  nearly  13,000  pages  of  written 
and  oral  testimony. 

On  ]une  21. 1985,  the  OHA  submitted 
its  fact-finding  report  to  the  court. 
Report  of  the  Office  of  Hearings  and 
Appeals.  In  Re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  Fed.  Energy  Guidelines  ? 
90.507  (June  19, 1985).  The  OHA  Report 
concluded  that  it  was  generally 
impossible  to  trace  the  overcharges 
through  any  particular  refiner's 
marketing  system,  and  no  methodology 
had  been  suggested  which  even 
attempted  to  accomplish  this  result 
However,  using  sophisticated 
econometric  techniques,  some 
reasonable  assumptions,  and  evidence 
in  the  record  showing  the  movement  of 
refined  product  prices  in  relation  to 
crude  oil  costs  over  time,  OHA  was  able 
to  arrive  at  conclusions  with  a  high 
degree  of  certainty  regarding  injury  at 
the  refiner  level.  The  OHA  determined 
that  domestic  refiners  as  a  class 
absorbed  between  2.7  and  8.1  percent  of 
the  crude  oil  overcharges,  and  that 
refiners  passed  on  the  remainder  to  the 
national  petroleum  distribution  network 
and  to  consumers  (end-users)  of 
petroleum  products  by  increasing  the 
prices  of  the  refined  petroleum  products 
which  they  sold. 

DOE  also  submitted  its  1985  crude  oil 
refund  policy  statement  to  the  court.  It 
recommended  that  restitution  to  parties 
injured  by  crude  oil  overcharges  should 
not  be  attempted,  and  that  the  Stripper 
Well  overcharges  be  placed  in  escrow 
and  held  until  the  fall  of  1986.  As  a 
practical  matter,  DOE's  1985  policy 
statement  placed  a  moratorium  on  the 
processing  of  claims  for  restitution 
which  had  already  been  submitted  to 
OHA  in  curde  oil  Subpart  V  cases.  As 
noted  in  the  MSRP: 

It  was  in  that  context  that  the  parties  lo 
MDL  378  discussed  the  settlement  of  issues 
pertaining  to  the  disposition  of  (he  court's 
esciow.  In  view  of  the  similarity  of 
restitutionary  problems  confronting  the 
Department  in  other  crude  oil  cases,  and  the 
uniform  treatment  of  all  such  cases  in  the 
1985  policy  statement,  DOE  concluded  that 
the  settlement  negotiations  provided  an 
appropriate  vehicle  for  exploring  the 


resolution  of  those  issues  in  all  crude  oil 
cases. 

51  FR  27899  at  27900  (August  4. 1986). 

The  settlement  which  led  to  DOE's 
modified  restitutionary  policy  was  the 
result  of  seven  months  of  extensive 
negotiations  among  the  various  public 
and  private  interests  to  determine  an 
appropriate  disposition  of  crude  oil 
overcharge  fxmds.  The  scope  of  the 
settlement  was  extremely  broad.  It 
applies  to  the  following  three  different 
types  of  crude  oil  overcharges: 

It  addresses  the  distribution  of  crude  oil 
violation  funds  obtained  in  cases  alleging 
violations  of  the  regulations  governing  the 
first  sale  of  crude  oil  (10  CFR  Part  Z12. 
Subpart  D),  the  crude  oil  reseller  regulations 
(10  CFR  Part  ZIZ.  Subparts  F  and  L).  and  the 
entitlements  regulations  (10  CFR  211.66, 
211.67.  211.69). 

51  FR  27899  at  27900.  Moreover,  it 
considered  the  interests  of  all  potential 
crude  oil  claimants:  Those  who  were 
parties  to  the  court  case,  MDL  378,  and 
others  who  were  injured  by  crude  oil 
overcharges.  Finally,  it  applies  to  crude 
oil  moneys  in  the  MDL  378  escrow,  to 
crude  oil  moneys  now  in  the  DOE 
escrow,  and  to  crude  oil  moneys 
obtained  in  other  pending 
administrative  and  court  proceedings. 

For  claimants  who  were  parties  to 
MDL  378,  the  settlement  establishes  a 
mechanism  through  individual  escrow 
accounts  for  each  group  to  receive  a 
portion  of  the  funds  from  the  Stripper 
Well  escrow,  including  refiners, 
resellers  of  refined  petroleum  products, 
retailers  of  gasoline  and  diesel  fuel, 
agricultural  cooperatives,  domestic 
airlines,  investor-owned  utilities,  surface 
transporters  (fieet  operators  of  trucks, 
buses  and  taxis),  and  rail  and  water 
transporters  (railroads  and  operators  of 
barges  and  American  flag  vessels). 
While  the  amounts  each  group  will 
receive  under  the  settlement  were 
arrived  at  through  negotiations,  they 
were  based  on  the  sum  of  crude  oil 
violation  funds  already  collected  plus 
the  amount  DOE  believes  it  will  recover 
in  the  future.  For  purposes  of  the 
settlement  that  total  amount  was 
estimated  to  be  $4  billion.  Consequently, 
as  a  condition  to  submitting  a  claim  for 
a  refund  from  any  of  these  escrows, 
claimants  are  required  to  sign  a  waiver 
releasing  any  claims  they  might  have 
against  all  other  crude  oil  overcharge 
funds. 

The  settlement  also  provides  a 
mechanism — implemented  in  DOE's 
MSRP — for  other  claimants  to  file  for  a 
refund  from  crude  oil  overcharges. 
Under  the  MSRP.  those  other  persons 
will  be  allowed  to  submit  refund  claims 
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to  the  OHA  under  Subpart  V,  and  they 
will  be  paid  from  hinds  collected  by  the 
Department  in  crude  oil  cases  other  than 
MDL  378.  OHA  will  establish  an  initial 
reserve  fund  for  these  claims  of  up  to  20 
percent  of  all  crude  oil  overcharge  funds 
subject  to  Subpart  V  proceedings.  The 
remaining  80  percent,  and  any 
unclaimed  funds,  will  be  divided 
between  the  State  and  Federal 
governments  as  representatives  of  the 
energy-consuming  public 

n.  Discussion  of  Comments  Received 

A.  Introduction 

In  response  to  our  publication  of  the 
August  8, 1986  order  implementing  the 
MSRP  in  the  Federal  Register,  51  FR 
29689  (Aug.  20, 1986),  the  Office  of 
Hearings  and  Appeals  received  eleven 
comments.  Those  submitting  comments 
were:  Farmers  Union  Central  Exchange, 
Inc.  (CENEX);  the  Transit  Authority 
Refund  Claimants  Task  Force;  the 
American  Public  Transit  Association; 
the  Washington  Metropolitan  Area 
Transit  Authority;  Energy  Watch,  Inc.; 
System  Fuels  Inc.;  a  group  of  Ocean 
Carriers  (I);  the  National  Air 
Transportation  Association:  Philip  P. 
Kalodner.  various  States.  Territories  and 
Possessions  of  the  United  States;  and  a 
second  group  of  Ocean  Carriers  (II). 

In  general,  the  comments  were  brief 
since  it  was  already  made  clear  in  the 
MSRP  and  the  OHA's  August  a  1986 
order  implementing  the  MSRP  that  the 
crude  oil  refund  process  will  be  modeled 
after  the  process  the  OHA  has  used  to 
evaluate  claims  based  on  refined 
product  overcharges  in  previous  Subpart 
V  cases.  Indeed,  this  has  been 
confirmed  in  decisions  issued  by  OHA 
since  the  August  8. 1986  order.  As  in 
non-crude  oil  cases,  applicants  will  be 
required  to  document  their  purchase 
volumes  and  to  demonstrate  that  they 
were  injured  by  the  alleged  overcharges. 
The  standards  for  showing  injury  which 
the  OHA  has  used  in  analyzing  claims 
for  petroleum  product  overcharge  funds 
will  also  apply  to  claims  based  on  crude 
oil  overcharges.  See,  e.g..  Mountain  Fuel 
Supply  Co..  14  DOE  ^  85,475  (1986). 
citing  Dorchester  Gas  Corp^  14  DOE 
%  85,240  (1986).  Refunds  to  successful 
claimants  will  be  calculated  on  the  basis 
of  a  volumetric  refund  amount  derived 
by  dividing  the  crude  oil  overcharge 
moneys  by  the  total  United  States 
consumption  of  petroleum  products 
during  the  period  of  price  controls 
(August  1973  through  January  1981). 

Next,  we  will  discuss  matters 
addressed  in  the  comments  that  merit 
general  attention.  We  will  also  consider 
a  number  of  case-specific  matters  raised 
by  individual  conunenters.  Finally,  for 


general  guidance  we  will  summarize  me 
procedures  OHA  will  apply  in  crude  oil 
refund  proceedings  under  Subpart  V. 

B.  Pre-existing  Subpart  V  Cases 

The  first  area  to  consider  concerns  the 
manner  in  which  the  new  crude  oil 
restitutionary  policy  will  apply  to  "pre- 
existing" crude  oil  Subpart  V  cases.  This 
group  consists  of  over  300  individual 
refund  proceedings,  including  three  large 
consolidated  decisions  [Adams,  Alkek 
and  A.  Johnson)  and  the  crude  oil 
portions  of  "global"  settlements  (such  as 
Amoco).  These  proceedings  were 
announced  several  years  before  the 
settlement  and  the  MSRP.  The  claims 
period  in  those  cases  has  long  since 
expired.  However,  as  Ocean  Carriers  I 
have  pointed  out.  no  claims  have  yet 
been  paid  pursuant  to  those  Subpart  V 
procedures  because  of  "major 
uncertainties  as  to  DOE's  policy  for 
making  refunds."  Ocean  Carriers  I 
Comment  at  4.  They  maintain  that  those 
proceedings  should  be  reopened 
because  of  the  fundamental  change  in 
DOE's  crude  oil  refund  policy  reflected 
in  the  MSRP.  Many  consumers, 
including  the  Ocean  Carriers,  did  not  file 
individual  claims  in  these  proceedings, 
and  in  light  of  EKDE's  stated  policy  not  to 
accept  claims,  it  would  have  made  little 
sense  for  them  to  do  so.  Ocean  Carriers 
I  Comment  at  5.  The  States  take  the 
opposite  position,  contending  that  the 
early  Subpart  V  crude  oil  cases  should 
not  be  reopened  for  new  claims,  and 
that  all  moneys  attributable  to  those 
cases  be  immediately  paid  out  to  the 
states  and  federal  government  as 
unclaimed  funds.  States  Comment  at  4. 
We  agree  that  these  cases  should  be 
reopened.  The  purpose  of  these  Subpart 
V  proceedings  has  always  been  to  make 
equitable  restitution  to  persons  injured 
by  crude  oil  overcharges,  see  44  FR  8566 
(February  9, 1979).  and  the  OHA  has 
authority  under  the  governing 
regulations  to  issue  ancillary  orders  to 
ensure  that  restitution  is  achieved.  10 
CFR  205.288.  That  purpose  should  not 
now  be  frustrated  by  foreclosing  direct 
restitution  in  these  proceedings  solely 
because  of  the  passage  of  time 
Moreover,  the  period  for  end-users  to 
file  claims  in  these  proceedings  was 
never  formally  "opened."  See,  e.g., 
Alfreds.  Alkek,  9  DOE |  82,521.  at 
85,136;  see  also  Adams  Resources  and 
Energy,  Inc..  9  DOE  ?  82.553;  Amoco 
Brand  Committee,  10  DOE  1  82,556. 
OHA  will  therefore  issue  supplemental 
orders  reopening  the  claims  process  in 
these  proceedings.  Notice  of  these 
actions  will  be  published  in  the  Federal 
Register. 


L.  i.'ze  q;  neserve  ana  iinung  o} 
Payments 

In  a  related  area,  a  number  of 
commenters  expressed  opinions  on  the 
size  of  the  reserve  which  the  OHA 
should  maintain  for  the  payment  of 
crude  oil  refund  claims.  Comments  from 
potential  claimants  urged  OHA  to 
reserve  more  than  20  percent  of  the 
funds  to  avoid  a  possible  shortfall  in  the 
amount  required  for  payments  to  injured 
persons.  However,  the  settlement 
permits  only  downward  adjustment  of 
the  reserve  from  the  initial  20  percent 
figure.  The  States  advocated  that  less 
than  20  percent  of  the  crude  oil  Subpart 
V  funds  be  reserved  for  claimants.  Since 
the  OHA  has  had  no  experience  in  the 
crude  oil  refund  area  since  the  issuance 
of  the  MSRP.  we  believe  that  any  action 
to  adjust  the  reserve  at  this  time  would 
be  premature. 

We  have  also  received  comments  that 
addressed  the  timing  of  payments  under 
the  Subpart  V  process,  both  to 
applicants  and  to  state  and  federal 
governments.  Commenters  who 
represent  potential  applicants  ui^  OHA 
to  consolidate  all  crude  oil  refunds  into 
one  lump  sum  payment.  The  States  press 
for  immediate  distribution  of  all  moneys 
representing  refunds  to  the  states  for 
indirect  restitution.  It  is  too  early  in  the 
Subpart  V  process  for  the  OHA  to  be 
able  to  make  any  definitive  statements 
about  the  timing  of  refunds.  It  is  dear 
that  we  are  faced  with  a  "rolling" 
process  in  which  moneys  will  flow  into 
and  out  of  the  escrow  account  as 
settlements  are  made  and  refunds 
determined.  OHA  will  adhere  to  the 
Subpart  V  regulations  which  govern  this 
process  in  order  to  give  reasonable 
notice  to  the  public  of  proposed  refund 
procedures  and  to  allow  for  the 
submission  of  applications  for  refund. 
Amounts  not  reserved  for  claims  will  be 
distributed  prompUy  to  State  and 
Federal  governments. 

D.  Calculation  of  Refunds 

The  next  matter  concerns  the 
calculation  of  refund  amounts  in  crude 
oil  cases.*  The  August  8, 1986  order 


■  h  should  be  noted  that  the  method  of  calculating 
refundi  relates  only  to  the  fair  allocation  of  funds  in 
the  reserve  to  claimants  to  make  restitution  for  the 
injury  they  suffered.  Cf.  Petroleum  Overcharge 
Distribution  and  Restitution  Ad  of  1986.  Pub.  L  99- 
509.  section  3003(b)  (Subpart  V  proceedings  should 
establish  the  amount  of  injury  claimants 
experienced  from  oil  overcharges).  This  discussion 
has  nothing  to  do  with  the  amount  of  money  that  is 
reserved  to  pay  claims,  which  was  discussed  at  a 
previous  point  in  this  notice. 


1"-:- 
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contemplated  using  a  volumetric  method 
for  allocating  the  overcharges  among 
each  gallon  of  refined  petroleum 
products  sold  in  the  United  States 
during  the  period  of  federal  price 
controls.  That  allocation  would  be  made 
by  dividing  crude  oil  overcharge  moneys 
("the  numerator")  by  the  total  U.S. 
consumption  of  petroleum  products 
during  the  period  of  price  controls  ("the 
denominator").  51  PR  at  29691.  See 
Mountain  Fuel.  14  DOE  H  85,475  (1986); 
A.  Tarricone.  Inc..  Case  No.  KEF-0049 
(proposed  decision.  September  23, 1986). 
Comments  generally  supported  the 
volumetric  approach,  and  because  of  its 
virtues  we  have  determined  that  it 
should  be  followed  in  these  cases.  The 
volumetric  approach  presumes  that 
alleged  crude  oil  violations  were  spread 
equally  and  therefore  increased  the 
price  of  all  gallons  of  petroleum 
products,  rather  than  attempting  to  tie 
violations  to  any  specific  transactions. 
In  fact,  nearly  all  of  the  funds  involved 
in  these  proceedigns  were  obtained 
through  consent  orders  in  which  no 
actual  violations  were  conceded. 
Moreover,  during  the  period  of  price 
controls  the  Entitlements  Program 
widely  dispersed  the  impact  of  crude  oil 
overcharges  among  domestic  refiners, 
and  caused  the  market  price  of  all 
petroleum  products  to  increase.  See 
generally  OHA  Report.  For  these 
reasons,  the  volumetric  method  offers 
the  fairest  and  most  reasonable  method 
for  apportioning  the  crude  oil 
overcharges  involved  over  the  products 
sold  in  the  United  States  during  the 
period  of  controls.  The  volumetric 
approach  is  also  efficient,  having  been 
used  by  the  OHA  in  hundreds  of  prior 
Subpart  V  refund  proceedings  involving 
refined  petroleum  products,  and  we 
conclude  that  it  is  equally  suited  for  the 
crude  oil  area. 

Both  groups  of  Ocean  Carriers 
maintained  that  the  volumetric 
calculation  should  be  modified  in 
certain  respects.  First,  Ocean  Carriers  I 
claimed  that  the  denominator  used  by 
DOE  in  the  cases  cited  above  was 
inflated  because  it  included  petroleum 
consumption  for  the  entire  years  1973 
and  1981.  This  is  not  correct.  As  we 
stated  in  Mountain  Fuel,  the 
denominator  is  "an  estimate  of  the 
number  of  gallons  of  petroleum  products 
consumed  in  the  United  States  during 
the  period  August  1973  through  January 
1981  (2,020,997.335,000)."  14  DOE  at 
88.868  n.4  (emphasis  added).  Second 
Ocean  Carriers  I  and  II  contended  that 
"the  only  fair  way  to  calculate  the 
volumetric  refund  amount  is  to  include 
in  the  numerator  all  monies  attributable 
to  crude  oil  overcharges,  including  the 


Stripper  Well  monies."  Ocean  Carriers  I 
Comment  at  9;  see  also  Ocean  Carriers 
II  Comment  at  10.*  They  reasoned  that 
since  the  denominator  includes  all 
refined  products,  and  therefore  crude 
oil.  consumed  in  the  United  States 
during  the  period,  it  would  be 
inconsistent  and  unfair  if  the  numerator 
did  not  reflect  all  crude  oil  overcharges 
related  to  that  consumption.  The 
Carriers  contend  that  the  claimants  in 
these  Subpart  V  proceedings  were 
injured  by  the  Stripper  Well  overcharges 
just  as  much  as  by  the  crude  oil 
overcharges  of  the  many  firms  listed  in 
the  appendix  to  the  August  20, 1986 
Federal  Register  notice.  For  this  reason, 
they  contend  that  their  refunds  should 
take  that  injury  into  account.  Id. 

For  the  reasons  explained  below,  we 
think  the  Ocean  Carriers'  position  has 
considerable  merit  on  both  theoretical 
and  practical  grounds.  To  be  equitable, 
restitution  in  Subpart  V  crude  oil 
proceedings  should  reflect  the  amount  of 
injury  suffered  from  all  crude  oil 
overcharges,  regardless  of  their  source. 

The  volumetric  method  bases  the 
calculation  of  refunds  on  an 
apportionment  of  crude  oil  overcharges 
over  each  gallon  of  product  consumed  in 
the  United  States  during  the  period  of 
price  controls.  These  crude  oil 
overcharges  had  the  same  general 
efffect — they  all  caused  the  market  price 
of  each  gallon  of  petroleum  products  to 
increase.  Since  the  denominator 
includes  all  gallons  of  products 
consumed  during  controls,  a  fair 
volumetric  apportionment  should 
attempt  to  include  in  the  numerator  all 
alleged  crude  oil  overcharge  moneys 
received  (including  those  that  will  be 
received  in  the  future,  assuming  a 
reasonable  degree  of  certainty  as  to  the 
amount  of  future  recoveries).  In  fact,  this 
methodology  was  followed  in  the 
Stripper  Well  settlement,  which 
addressed  crude  oil  violation  moneys 
contained  in  both  the  MDL  378  escrow 
and  the  DOE  escrow,  as  well  as  DOE's 
estimated  recovery  of  additional  crude 
oil  overcharges  in  the  future,  and 


*The  Transit  Authority  Refund  Clainiant  Task 
FoKe  makes  a  similar  argument,  urging  OHA  to 
deduct  from  the  denominator  the  volumes  of  refined 
products  sold  to  the  groups  of  MDL  378  parties  for 
whom  specific  escrow  accounts  were  established  in 
the  settlement.  Although  this  type  of  adjustment  has 
some  appeal,  it  would  be  too  difficult  to  implement 
as  e  practical  matter.  All  of  the  volumes  that  passed 
through  petroleum  product  resellers  and  retailers 
were  ultimately  consumed  by  end-users,  some  of 
wlnm  may  apply  for  refunds  themselves,  and  this 
could  produce  double  or  even  triple  counting  of 
volumes.  Because  of  these  difficulties,  accurately 
ad|u9ting  the  number  of  gallons  in  the  denominator 
might  delay  the  crude  oil  refund  process  for  several 
years.  That  result  would  defeat  one  of  the  principal 
purposes  of  the  settlement:  achieving  an  expeditious 
resolution  of  all  crude  oil  refund  clains. 


provided  for  a  joint  resolution  of  refund 
claims  based  on  those  overcharges.  The 
sum  of  these  amounts — $4  billion — was 
the  starting  point  for  determining  how 
much  each  group  of  parties  to  MDL  378 
would  receive  in  the  settlement.  Refunds 
to  injured  persons  who  were  not  parties 
to  MDL  378,  or  non-waiving  parties,  are 
paid  from  the  DOE  escrow.^  As  stated 
by  Judge  Theis,  the  settlement 
agreement  provides  "an  opportunity  in 
special  refund  proceedings  pursuant  to 
10  CFR  Subpart  V  for  non-settling  (non-j 
waiving  claimants  to  submit  any 
claims  of  injury  from  an  alleged  crude 
oil  violation."  In  Re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  MDL  No.  378  (D.  Kan.,  July  7, 
1986)  (opinion  and  order  approving 
settlement),  skip  op.  at  13. 

In  order  to  treat  Subpart  V  claimants 
on  a  fair  restitutionary  basis,  the 
volumetric  calculation  must  recognize 
that  the  total  amount  of  all  crude  oil 
overcharges  (including  future 
recoveries)  is  much  larger  than  the 
amount  in  each  specific  case  made 
subject  to  Subpart  V  proceedings.  In 
fact,  use  of  only  the  crude  oil  overcharge 
amount  available  in  each  specific  case 
made  subject  to  Subpart  V  proceedings 
results  in  the  smallest  possible  per- 
gallon  allocaton  of  crude  oil 
overcharges.  As  discussed  below, 
additional  crude  oil  overcharge  amounts 
can  be  included  in  the  numerator.  These 
different  numerator  amounts  result  in  a 
range  of  possible  volumetric  overcharge 
calculations  that  could  be  used  in  crude 
oil  Subpart  V  proceedings. 

The  highest  volumetric  calculation 
would  include  all  crude  oil  overcharges 
collected  and  to  be  collected  in  the 
future.  For  purposes  of  the  settlement 
negotiations,  that  amount  was  estimated 
to  be  $4  billion.  This  number  included 
crude  oil  overcharge  moneys  from 
several  sources:  (i)  The  amount  then  in 
the  DOE  escrow;  (ii)  the  amount  in  the 
MDL  378  escrow:  and  (iii)  the  amount  of 
estimated  future  recoveries.  That  figure 
could  even  be  increased  by  an 
additional  $2  billion  to  account  for  the 
crude  oil  overcharges  determined  in 
United  States  v.  Exxon  Corp..  561  F. 
Supp.  816  (D.D.C.  1983).  Inclusion  of  the 
Exxon  overcharges  would  produce  a 
total  crude  oil  overcharge  recovery 
figure  of  $6  billion  and  yield  the  highest 
volumetric  overcharge  in  the  range, 
approximately  $0,003  per  gallon  of 
petroleum  products  purchased. 


'  Different  groups  of  claimants  are  to  receive 
restitution  either  from  the  MDL  378  escrow  or  from 
another  escrow  account.  Refunds  to  refiners  and 
members  of  other  groups  that  were  parties  to  MDL 
376  are  nald  from  the  MDL  378  escrow. 
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Inclusion  of  the  entire  $4  billion  in 
total  estimated  recoveries  alone,  while 
excluding  the  Exxon  overcharges,  yields 
an  overcharge  amount  of  approximately 
$0,002  per  gallon.  This  is  the  second 
highest  figure  in  the  range.  The  next 
largest  refund  formulation  would  take 
the  $4  billion  figure  of  estimated  total 
recoveries,  reduce  it  by  $415  million — 
the  amount  being  refunded  in  MDL  378 
to  firms  in  the  petroleum  product 
distribution  chain  (refiners,  resellers  and 
retailers] — and  would  yield  an 
overcharge  amount  of  approximately 
$0.0018  per  gallon. 

Another  approach  would  be  to  include 
the  $1.4  billion  in  the  MDL  378  escrow  at 
the  time  of  settlement,  minus  the  $415 
million  refunded  to  refiners,  resellers 
and  retailers,  or  $985,000,000,  plus  the 
crude  oil  overcharges  that  were  in 
DOE's  escrow  account  at  the  time  of  the 
settlement.  The  sum  of  these  two  figures 
is  $1,654,662,389  which  yields  an  initial 
volumetric  overcharge  amount  of 
approximately  $0.0008  per  gallon.  Under 
this  formulation,  as  additional  crude  oil 
violation  amounts  are  received  in  the 
future  the  volumetric  overcharge  amount 
would  be  increased.  This  "full  party" 
approach  would  eliminate  the  need  to 
consider  any  questions  of  "upstream" 
overcharge  absorption  by  the  refiners, 
resellers  and  retailers  who  supplied 
products  to  end-user  claimants,  since 
the  amount  of  injury  attributed  to  those 
intermediaries  in  the  distribution  chain 
is  excluded  from  the  numerator. 

Finally,  the  lowest  possible 
overcharge  allocation  in  the  range 
would  exclude  the  Stripper  Well 
overcharges  entirely  and  include  in  the 
numerator  only  the  amount  of  crude  oil 
overcharges  in  the  DOE  escrow  account 
at  the  time  of  the  settlement 
($669,662,389).  This  yields  a  volumetric 
overcharge  of  approximately  $0.0003  per 
gallon. 

Some  of  the  volumetric  formulations 
in  the  range  described  above  have 
evident  drawbacks.  For  example,  the 
circumstances  of  the  Exxon  litigation 
can  be  distinguished,  since  the  remedy 
devised  by  the  District  Court — refunds 
to  state  governments  for  the  benefit  of 
all  consumers — was  already  completed 
before  the  Stripper  Well  settlement  was 
concluded.  In  contrast,  the  lowest 
number  (about  one-tenth  of  the  largest 
number  in  the  range)  is  small  in 
comparison  and  may  not  accurately 
reflect  the  level  of  injury  suffered  by 
Subpart  V  claimants.  It  clearly  does  not 
treat  Subpart  V  claimants  on  a  par  with 
parties  who  received  restitution  from  the 
MDL  378  escrow,  since  it  would  use  a 
different,  much  smaller  number  for  total 
crude  oil  overcharge  recoveries.  Cf. 


Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  Pub.  L  99-509. 
section  3003(b]  (Subpart  V  proceedings 
should  estabhsh  the  amount  of  injury 
claimants  experienced  from  oil 
overcharges).  Use  of  the  smallest 
number  in  the  range  would  also  be  most 
likely  to  produce  repetitive  claims  and 
the  need  for  administrative  reprocessing 
because  claimants  would  have  to 
reapply  for  additional  refunds  as  DOE 
received  additional  crude  oil  moneys. 

We  have  concluded  that  the  "full 
parity"  method  described  above  best 
achieves  the  restitutionary  objectives  of 
the  settlement  and  should  be  used  to 
calculate  the  volumetric  overcharge 
amount  in  crude  oil  proceedings  under 
Subpart  V.  This  would  produce  a  current 
volumetric  refund  amount  of  $0.0008  per 
gallon.  The  "full  parity"  approach 
compensates  refund  recipients  in  MDL 
378  and  in  Subpart  V  proceedings  on  an 
equal  footing  and  most  fairly  and 
equitably  effectuates  restitution  for  the 
injury  they  suffered  as  a  result  of  crude 
oil  overcharges.  It  is  also  the  most 
administratively  efficient  for  Subpart  V 
proceedings  since  it  tends  to  eliminate 
repetitive  reapplications  and  obviates 
the  need  to  consider  nettlesome 
questions  of  "upstream"  overcharge 
absorption  by  middlemen  in  the  oil 
distribution  chain. 

E.  Standards  for  Showmg  Injury 

The  next  area  of  general  interest 
concerns  the  standards  for  showing 
injury  in  crude  oil  refund  proceedings 
under  Subpart  V.  Several  commenters 
advocated  the  use  of  the  well- 
established  presumption  of  injury  for 
end-users  (ultimate  consumers), 
provided  their  business  was  unrelated  to 
the  petroleum  industry.  Others 
submitted  comments  that  urged  OHA  to 
use  presumptions  of  injury  for  resellers 
and  retailers  based  on  those  adopted  in 
various  major  refiner  refund 
proceedings.  A  number  of  comments 
urged  OHA  to  follow  Subpart  V 
precedents  and  permit  claimants  to  use 
estimates  to  establish  the  number  of 
gallons  of  petroleum  products 
purchased.  Related  comments  requested 
guidance  on  whether  it  was  necessary 
for  applicants  to  identify  their  suppliers 
in  order  to  receive  a  refund.  Finally,  the 
States  contend  that  Paragraph  IV.B.1  * 


of  the  Settlement  Agreement  bans  the 
use  of  these  presumptions  in  Subpart  V 
proceedings,  and  requires  end-user 
claimants  to  submit  detailed  evidence  of 
injury  in  order  to  receive  refunds  for 
crude  oil  overcharges. 

The  OHA  intends  to  apply  relevant 
precedents  established  in  the  petroleum 
product  refund  area  to  crude  oil  Subpart 
V  proceedings.  The  States  are  incorrect 
in  claiming  that  Paragraph  IV.B.l 
supports  the  position  that  no 
presumptions  are  to  be  permitted  in 
crude  oil  Subpart  V  proceedings.  To  the 
contrary,  Paragraph  IV.B.l  specifically 
indicates  that  the  settlement  does  not 
amend  the  Subpart  V  regulations. 
Section  205.282(e)  of  these  regulations 
explicitly  provides  for  the  use  of 
appropriate  presumptions  of  injury  in 
any  Subpart  V  claim,  and  OHA  has 
employed  presumptions  in  thousands  of 
refund  cases  since  1981.  Presumptions 
are  necessary  because  the  Department's 
primary  restitutionary  policy  is  to  pay 
injured  persons,  i.e.  to  do  direct 
restitution.  To  achieve  this,  refund 
procedures  must  take  account  of  the 
complexity  of  oil  overcharge 
proceedings,  difficulty  in  actually 
proving  an  overcharge,  passage  of  time, 
difficulties  in  locating  records  and 
relevant  market  data,  and  the  agency's 
expertise  in  the  structure  of  the  industry 
and  its  functioning  during  the  period  of 
controls.  The  Settlement  Agreement 
itself  took  account  of  these  factors  and 
did  not  require  any  party  to  the  Stripper 
Well  Litigation  to  provide  proof  of  injury 
in  order  to  receive  a  refund.  The 
settlement  specified  that  there  shall  be  a 
Subpart  V  claims  process  for  injured 
persons  who  were  not  parties  to  the 
Stripper  Well  Litigation.  The  imposition 
of  new  standards  for  proof  of  injury 


*  Paragraph  IV.B.l  provide*  as  follows: 
B.  Pending  and  Future  Proceedings.  DOE  and  the 
States  agree: 

1.  Modification  of  Policy.  In  order  to  carry  out  its 
reinedial  authority  under  the  ESA  and  EPAA,  within 
20  days  following  the  date  of  the  Approval  Order. 
DOE  wiU  issue  a  modification  of  the  Statement  of 
Restitutionary  Policy  concerning  Alleged  Crude  Oil 
Violations  issued  on  June  21, 1985  (50  FR  Z740a  ]uly 
2. 1985).  DOE  will  publish  that  modification 


(hereinafter  the  Modified  Policy)  in  the  Federal 
Registw.  The  Modified  PoUcy  will  stale  that  the 
policy  of  DOE  is  to  process  applications  for  refunds 
pursuant  to  existing  Subpart  V  regulations  and  that 
in  such  administrative  proceedings  involving 
Alleged  Crude  Oil  Violations.  OHA  will  continue  to 
require  that  each  claimant  must  affirmaiivply 
demonstrate  that  it  has  been  injured  by  the  alleged 
violation  and  that  is  should  therefore  receive  a 
refund.  See  e.g.  Office  of  Special  Counsel /Tenneco 
Oil  Co..  9  DOE  1  82.538  at  85.206  (1982).  The 
Modified  Policy  will  state  that  individuals  claiming 
such  injury  may  file  claims  but  OHA  will  not  accept 
claims  on  behalf  of  classes,  associations  or  trade 
groups.  Nothing  in  the  Modified  Policy  will  preclude 
a  claimant  from  attempting  to  prove  injury  through 
the  use  of  econometric  evidence  of  the  type  that 
was  submitted  in  the  Stripper  Well  evidentiary 
proceedings  Iwfore  the  OHA  nor  preclude  OKA 
from  using  the  findings  contained  in  the  Report  of 
the  Office  of  Hearings  and  Appeals.  In  re  The 
Department  of  Energy  Stripper  Well  Exemption 
Litigation.  M.D.L.  No.  378  (D.  Kan.,  filed  June  21. 
1985).  Nothing  contained  herein  may  be  construed 
to  amend  the  Subpart  V  regulations. 
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would  be  inconsistent  with  this 
provision. 

The  Tenneco  decision  cited  in  the 
settlement  established  procedures  for 
distributing  funds  remitted  by  the  firm 
pursuant  to  a  DOE  consent  order.  The 
Tenneco  refund  procedures  incorporated 
several  different  kinds  of  presumptions. 
For  example,  firms  that  had  already 
received  refunds  directly  from  Tenneco 
were  presumed  to  be  ineligible  for 
further  refunds  from  OHA.  9  DOE 
H  82,538  at  85.201.  Spot  purchasers  of 
Tenneco  products  were  also  presumed 
to  be  ineligible  for  refunds  under 
Subpart  V.  Id.  End  users  were  not 
required  to  show  they  absorbed  any 
overcharges  in  order  to  receive  a  refund. 
9  DOE  H  82,538  at  85,202.  Under  the 
Tenneco  standard  an  end-user  had  only 
to  prove  its  volume  of  purchases  from 
Tenneco  in  order  to  establish  injury  and 
receive  a  refund.  See.  e.g.,  Tenneco  OH 
Co./Defense  Logistics  Agency,  9  DOE 
\  82,588  (1982).  This  is  the  same 
standard  that  OHA  will  apply  in 
deciding  crude  oil  refund  claims 
submitted  by  end-users  under  Subpart 
V.  The  States'  position  confuses  the 
requirement  of  showing  absorption  of 
overcharges,  which  was  applied  to 
refiners  and  resellers  in  adjudicating 
refund  claims  under  Subpart  V  for 
refined  petroleum  product  overcharges, 
with  the  different  standard  applied  in 
those  proceedings  to  end-users.  Refiners 
and  resellers  (unlike  end-users  of 
refined  petroleum  products)  had  the 
opportunity  under  DOE  statutes  and 
regulations  to  pass  through  overcharges 
in  the  prices  of  the  same  products  resold 
within  the  same  regulated  industry.  Far 
from  supporting  the  States*  position,  the 
page  of  the  Tenneco  decision  cited  in 
the  Settlement  Agreement  does  not 
relate  at  all  to  end-user  claimants,  but 
deals  instead  with  Entitlements  Program 
participants,  i.e.  refiners,  and  allocation 
claimants.*  Id.  at  85.206.  Thus,  the 
language  on  which  the  States  rely  is 
irrelevant  to  the  treatment  of  end-user 
claimants.  Id. 

The  States'  position  is  insupportable 
as  a  matter  of  common  sense  as  well. 
Under  the  presumptions  we  are  adopting 
for  crude  oil  refunds,  end-users  (ultimate 
consumers)  whose  businesses  are 
unrelated  to  the  petroleum  industry  need 
establish  only  the  volume  of  petroleum 


'  In  fact,  the  page  of  the  Tenneco  decision  cited  in 
the  Settieinent  Agreement  specifically  provide*  that 
allocation  claimants  "need  not  conclusively 
establish  all  of  the  elements  of  a  violation  on 
Tenneco's  part  and  resulting  injury  on  the 
claimant's  part."  9  DOE  at  85.206.  Instead,  "an 
applicant  should  submit  enough  information  to 
demonstrate  that  its  claim  is  not  spurious,  including 
the  best  available  evidence  of  the  injury  which  was 
suslainnd  by  the  claimant."  Id. 


products  they  purchased  during  the 
controls  period  to  prove  that  they  were 
injured  by  crude  oil  overcharges;  they 
do  not  have  to  submit  any  further 
evidence  to  prove  that  they  absorbed 
the  overcharges.  This  policy  furthers 
important  practical  goals.  Analysis  of 
the  impact  of  crude  oil  overcharges  on 
end-users  is  beyond  the  scope  of  a 
refund  proceeding.  See  Office  of 
Enforcement:  In  the  Matter  ofPVM  Oil 
Asaociates,  Inc..  10  DOE  H  85,072  (1983) 
at  88,308.  End-users  generally  were  not 
subject  to  price  controls  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  If,  for  example,  a  brick 
manufacturer  filed  a  claim  for  a  refund 
on  the  fuel  oil  it  purchased  during  the 
period  August  1973  through  January 
1981,  it  is  only  reasonable  to  conclude 
that  the  firm  was  harmed  by  the  amount 
of  the  crude  oil  overcharges  allocated  to 
the  fuel  oil  which  it  used  to  manufacture 
bricks.  Performing  an  economic  analysis 
of  the  effect  of  the  overcharges  on  the 
price  of  bricks  would  be  duplicative.* 
Using  the  approach  advocated  by  the 
States  would  be  costly  and  inefficient 
and  would  mean  that  virtually  no  end- 
users  would  receive  restitution  for  the 
crude  oil  overcharges  they  suffered.  See 
Greater  Richmond  Transit  Co.,  15  DOE 
\  8S.028  at  88,050. 

This  standard  for  end-users  has 
recently  been  described  in  a  shorthand 
fashion  as  a  "presumption  of  injury,"  but 
its  use  was  based  on  the  practical 
considerations  noted  above,  a  factor 
also  underlying  the  standard  for  proving 
injury  from  antitrust  violations  (courts 
do  not  attempt  to  determine  whether 
first  purchasers  were  able  to  "pass  on" 
the  effects  of  the  violation).'  See 
Additional  Comments  of  Philip  P. 
Kalodner  at  5-20,  summarizing  the 
development  of  OHA  caselaw  regarding 
refunds  to  end-user  claimants.  All  of  the 
presumptions  we  are  adopting  are 
rebuttable,  and  any  interested  party  can 
submit  evidence  to  show  that  a  refund 
applicant  in  fact  was  able  to  pass  on  the 


•  By  contrast,  petroleum  refiners  and  resellers 
had  the  opportunity  under  DOE  statutes  and 
regulations  to  pass  through  increased  costs  of 
refined  petroleum  products  by  raising  the  prices  of 
the  very  same  products  that  they  charged  to  their 
customers.  Since  regulated  firms  in  the  petroleum 
industry  were  required  to  keep  records  showing 
how  their  cost  increases  justified  price  increases. 
OHA  has  generally  examined  the  question  of 
absorption  versus  passthrough  when  considering 
large  refund  applications  submitted  by  these  firms. 

'  See  Hanover  Shoe,  Inc.  v.  United  Machine 
Corp..  392  U.S.  481  (1968):  Illinois  Brick  Co.  v. 
Illinois.  431  U.S.  720  (1977).  This  approach  to  end- 
user  claims  has  also  been  applied  to  private 
enforcement  actions  brought  under  section  210  of 
the  Economic  Stabilization  Act.  Eastern  Airline*. 
Inc.  V.  Atlantic  Richfield  Co..  609  F.2d  497  (Temp. 
Ein«r.  CI.  App.  1979). 


crude  ofl  overcharges  or  is  not  otherwise 
eligible  to  receive  the  refund  which  it 
seeks. 

Three  matters  mentioned  above 
deserve  further  discussion.  The  first 
question  is  whether  applicants  must 
identify  their  suppliers  and  prove  their 
exact  gallonage  to  receive  refunds.  In 
view  of  the  finding  in  the  OHA  Report 
that  crude  oil  overcharges  increased  the 
prices  to  consumers  of  all  domestic 
petroleum  products,  applicants  need  not 
identify  their  suppliers  in  order  to 
receive  refunds.  OHA  Report,  Fed. 
Energy  Guidelines  fl  90,507  at  90,620.  For 
purposes  of  these  crude  oil  overcharge 
proceedings,  it  matters  only  that  the 
applicant  purchased  petroleum  products 
in  the  United  States  market  during  the 
period  August  1973  through  January 
1981.  Following  OHA  precedent, 
reasonable  estimates  of  purchase 
volumes  will  be  permitted. 

The  second  question  is  whether  the 
presumptions  of  injury  for  resellers  and 
retailers  used  in  recent  refined  product 
Subpart  V  cases,  such  as  Marathon 
Petroleum  Co..  14  DOE  H  85.269  (1986), 
should  be  permitted  in  crude  oil  refund 
proceedings.  See,  e.g..  Energy  Watch 
Comment.  These  presumptions  will  not 
apply  here.  Applicants  for  crude  oil 
refunds  must  show  injury.  51  FR  at 
27901.  There  is  an  important  distinction 
between  product  refund  cases  under 
Subpart  V  and  crude  oil  cases  which  is 
particularly  relevant  to  this  issue.  In  a 
case  like  Marathon,  in  which  refunds 
are  made  for  alleged  overcharges  in 
sales  of  refined  products,  the 
overcharges  were  confined  to 
purchasers  of  Marathon  products,  and 
the  presumptions  of  injury  for  Marathon 
resellers  reflect  this  fact.  By  contrast, 
market  prices  for  refined  products 
generally  increased  when  crude  oil 
overcharges  occurred,  and  all  resellers — 
regardless  of  their  suppliers — were 
therefore  affected  by  crude  oil 
overcharges.  Accordingly,  a  reseller  or 
retailer  must  submit  additional  evidence 
to  show  the  extent  to  which  it  absorbed 
crude  oil  overcharges.  Under  the 
circumstances,  resellers  and  retailers 
will  not  be  permitted  to  use 
presumptions  to  show  they  were  injured 
in  crude  oil  refund  cases.  These  classes 
of  applicants  may,  however,  use  the 
type  of  econometric  evidence  that  was 
submitted  to  OHA  in  the  Stripper  Well 
proceeding  to  show  that  they  were 
injured  by  crude  oil  overcharges.  51  FR 
at  27901;  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986, 
Pub.  L.  99-509,  section  3003(b)(2). 

Finally,  We  should  note  that  utilities 
have  been  permitted  to  receive  refunds 
in  Subpart  V  refund  proceedings  only  to 
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the  extent  that  they  notify  the  applicable 
state  regulatory  body  and  pass  on  the 
entirety  of  the  refund  to  their  retail 
customers.  For  example,  in  A.  Tarricone, 
Inc./Consolidated  Edison  Company  of 
New  York.  Inc..  15  DOE  \  85.038  (1986). 
the  utility  received  a  refund  based  upon 
its  purchases  of  product  after  it  had 
certified  "that  as  a  regulated  utility  it 
will  notify  (the  state  utihty  commission] 
of  any  refund  received  and  will  also 
pass  such  refund  on  to  its  retail 
customers  on  a  dollar  for  dollar  basis." 
15  DOE  at  88.074.  To  receive  a  refund  in 
any  crude  oil  refund  proceeding,  a 
regulated  utility  will  have  to  submit  a 
similar  certification. 

F.  Case-Specific  Comments 

We  will  next  direct  our  attention  to 
two  case-specific  comments  that  were 
received  in  response  to  the  August  20. 
1986  Federal  Register  notice.  The  first  of 
these  comments  was  submitted  by 
CENEX,  and  the  second  was  submitted 
by  the  National  Air  Transportation 
Association  (NATA). 

CENEX  is  a  large  regional  agricultural 
cooperative  headquartered  in  St.  Paul. 
Minnesota,  whose  members  include 
local  cooperatives  located  throughout 
the  northern  tier  states.  One  of  the 
Subpart  V  crude  oil  cases.  No.  HEF- 
0359.  involves  an  April  1981  consent 
order  between  CENEX  and  DOE  which 
settled  in  alleged  $0.13  per  barrel  posted 
price  violation  by  the  cooperative  for 
$150,000. 

Refund  procedures  for  the  CENEX 
consent  order  were  established  in  A. 
Johnson.  12  DOE  1185,102  (1984).  and  the 
funds  will  be  subject  to  claims  under  the 
MSRP.  CENEX  claims  that  consolidating 
the  CENEX  consent  order  funds  with  all 
other  crude  oil  moneys  in  DOE's  escrow 
is  improper  since  the  oil  was  used  by  its 
refineries,  and  any  overcharges  from  the 
posted  price  violation  were  not 
dispersed  by  the  Entitlements  Program, 
but  borne  exclusively  by  its  member- 
cooperatives.  CENEX  asserts  that 
despite  the  waivers  it  has  executed  to 
receive  MDL  378  refunds  (both  as  a 
refiner  and  a  cooperative)  which 
released  all  claims  against  crude  oil 
moneys  subject  to  Subpart  V,  its 
members  were  the  only  one  injured  by 
its  posted  price  violations,  and  it  should 
be  allowed  to  filed  a  claim  for  crude  oil 
refunds. 

We  do  not  believe  that  the  position 
taken  by  CENEX  is  correct;  however,  we 
will  not  in  this  notice  make  a  final 
determination  on  any  claim.  As  a  party 
to  MDL  378.  CENEX  agreed  to  the 
consolidation  of  all  types  of  alleged 
crude  oil  violations  for  purposes  of  the 
settlement  and  the  MSRP,  even  though  it 
knew  or  should  have  known  that  the 


funds  in  OHA  Case  No.  HEF-0359 
would  be  subject  to  general  claims, 
rather  than  refunded  exclusively  to  its 
members.  See  51  FR  at  27900  (settlement 
"addresses  the  distribution  of  crude  oil 
violation  funds  obtained  in  cases 
alleging  violations  of  the  regulations 
governing  the  first  sale  of  crude  oil 
.  .  .  .").  In  our  view,  CENEX  must  live 
with  the  consequences  of  its 
participation  in  the  setUement 
negotiations.  The  releases  which  it  must 
execute  to  receive  refunds  from  the  MDL 
378  escrows  clearly  indicate  that  the 
firm  waives  its  Subpart  V  claims. 
CENEX  (and  any  of  its  members)  may 
nevertheless  file  claims  for  portions  of 
the  Subpart  V  crude  oil  moneys,  and  we 
will  consider  their  arguments  in  detail  at 
that  time.  It  should  be  obvious  from  the 
foregoing,  however,  that  CENEX  and  its 
members  have  a  substantial  burden  to 
prove  that  they  should  receive  crude  oil 
refunds  under  Subpart  V. 

The  NATA  is  a  national  trade 
association  representing  the  resellers  of 
aviation  fuels  known  as  "fixed  base 
operators."  According  to  NATA,  most  of 
its  members  are  planning  to  take 
refunds  from  MDL  funds  through  the 
resellers  escrow,  and  they  will  be 
required  to  waive  their  claims  against 
the  Subpart  V  moneys.  However.  NATA 
points  out  that  some  of  its  members  also 
operate  tlight  schools  and  air  taxis  in 
which  they  are  end-users  of  aviation 
fuel.  NATA's  comment  asked  OHA  to 
advise  it  whether  its  "dual  purchaser" 
members  waive  their  right  to  file  for 
Subpart  V  refunds  if  they  obtain  an 
MDL  378  refund  from  the  resellers 
escrow.  It  seems  clear  that  the  NATA 
resellers  which  elect  to  file  for  resellers 
escrow  refunds  waive  their  rights  to  file 
for  Subpart  V  refunds  as  end-users, 
based  on  the  language  of  the  Resellers 
Notice  of  Settlement  and  the  actual  text 
of  the  resellers  waiver  and  withdrawal 
of  claims  provisions  in  the  Settlement 
Agreement  at  Exhibit  B.  Moreover,  this 
position  was  also  stated  by  former  ERA 
Solicitor  Carl  A.  Corrallo  in  the  June  12. 
1986  hearing  on  the  settlement  before 
Judge  Theis.  See  Transcript  of  June  12, 
1986  Hearing,  MDL  No.  378  (D.  Kan.)  at 
23-34.  Likewise,  in  the  July  7. 1986  order 
approving  the  settlement.  Judge  Theis 
indicated  the  court's  view  that  "all 
parties  and  claimants  receiving  funds 
under  the  agreement  will  waive  any 
further  claims  to  crude  oil  refunds."  In 
Re:  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation.  MDL  No.  378 
(D.  Kan..  Jul.  7. 1986)  (opinion  and  order 
approving  settlement),  slip  op.  at  13.  The 
court  also  stated  that  the  claims 
procedures  established  for  the  various 
MDL  378  escrows  adequately 
compensated  parlies  for  the  claims  they 


waived.  Id.  at  22.  As  noted  above,  the 
MSRP  and  the  OHA's  August  8. 1986 
order  implementing  the  MSRP  also  state 
that  MDL  378  parties  who  execute 
waivers  cannot  also  apply  for  refunds 
under  Subpart  V. 

III.  Summary  of  Crude  Oil  Refund 
Procedures 

The  guidelines  which  follow  provide  a 
general  summary  of  the  standards  which 
the  OHA  will  apply  in  crude  oil  refund 
proceedings,  under  Subpart  V.  It  should 
be  recognized,  however,  that  under 
those  regulations,  standards  and 
procedures  governing  the  evaluation  of 
refund  claims  must  be  contained  in  a 
final  Decision  and  Order  issued 
pursuant  to  10  CFR  205.282(c)  and 
published  in  the  Federal  Register.  All 
Subpart  V  refund  proceedings  involving 
alleged  crude  oil  violations  where  the 
claims  deadlines  have  expired  before 
issuance  of  the  MSRP  will  be  reopened 
for  claims  by  issuance  of  appropriate 
orders  in  the  near  future.  All  cases 
involving  alleged  crude  oil  violations 
where  a  Proposed  Decision  and  Order 
establishing  procedures  has  been  issued 
will  be  finalized  pursuant  to  §  205.282(c). 
It  is  likely  that  funds  from  many 
different  cases  will  be  consolidated  to 
maximize  the  administrative  efficiency 
of  the  process.  See,  e.g.,  A.  Tarricone. 
Inc.,  Fed.  Energy  Guidelines  %  90,060 
(proposed  decision,  September  23, 1986) 
(consolidation  of  28  cases).  OHA  will 
accept  and  process  refund  applications 
from  persons  who  claim  they  were 
injured  by  alleged  crude  oil  violations. 
Because  the  process  is  new,  adequate 
notice  to  the  public  of  the  opportunity  to 
submit  claims  is  important.  10  CFR 
205.283(b).  Although  no  deadline  will  be 
established  in  this  notice  for  the 
submission  of  claims  or  the  payment  of 
refunds,  final  Decisions  and  Orders  in 
these  cases  will  set  deadlines  for  the 
submission  of  refund  applications. 
Amounts  not  reserved  for  the  payment 
of  claims  will  be  distributed  to  State  and 
Federal  governments. 

As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their 
purchase  volumes  and  demonstrate  that 
they  were  injured.  See  Mountain  Fuel 
Supply  Co..  14  DOE  |  85,474  (1986). 
Following  Subpart  V  precedent, 
reasonable  estimates  of  purchase 
volumes  may  be  submitted.  Greater 
Richmond  Transit  Co..  15  DOE  f  85,028 
(1986).  Applicants  who  were  end-users 
(ultimate  consumers)  of  petroleum 
products  whose  businesses  are 
unrelated  to  the  petroleum  industry  and 
who  were  not  subject  to  the  DOE  price 
regulations  are  presumed  to  have 
absorbed  rather  than  passed  on  alleged 
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crude  oil  overcharges,  and  need  not 
submit  any  further  evidence  of  injury 
beyond  volumes  of  product  purchased  in 
order  to  receive  a  refund.  Id.  It  is  not 
necessary  for  applicants  to  identify  their 
supplier  of  petroleum  products  in  order 
to  receive  a  refund.  Resellers  and 
I  retailers  of  petroleum  products  must 
'i   submit  detailed  evidence  of  injury,  and 
may  not  use  presumptions  of  injury 
established  by  OHA  in  refund  cases 
involving  refined  petroleum  products. 
They  can,  however,  use  econometric 
evidence  of  the  type  used  in  the  OHA 
Report  to  the  District  Court  in  the 
Stripper  Well  litigation,  MDL  No.  378  {D. 
Kan.),  Fed.  Energy  Guidelines  \  90,507 
(June  19. 1985),  and  OHA  intends  to  use 
the  Report  in  evaluating  refund 
applications  submitted  under  Subpart  V. 
Parties  to  MDL  378  who  received 
refunds  from  one  of  the  escrows 
established  in  the  settlement  will  have 
waived  their  rights  to  apply  for  crude  oil 
refunds  under  Subpart  V. 

Refunds  will  be  calculated  using  a 
volumetric  method  in  which  the  amount 
of  crude  oil  overcharge  funds  will  be 
divided  by  the  total  United  States 
consumption  of  refined  petroleum 
products  during  the  period  of  price 
controls  (August  1973-January  1981). 
The  numerator  of  this  volumetric  refund 
calculation  will  include  the  $1.4  billion 
in  the  MDL  378  escrow  at  the  time  of  the 
settlement,  minus  the  $415  million 
refunded  to  refiners,  resellers  and 
retailers,  or  $985  million,  plus  the  crude 
oil  overcharges  in  DOE's  escrow 
account  at  the  time  of  the  settlement.  As 
indicated  earlier,  the  latter  amount  is 
$669,662,389.  The  sum  of  these  two 
figures  is  $1,654,662,389,  which  yields  an 
initial  volumetric  refund  of 
approximately  $0.0008  per  gallon.  This 
calculation  is  subject  to  further 
adjustment  as  additional  crude  oil 
moneys  become  available  in  the  DOE 
escrow  and  are  made  subject  to  the 
crude  oil  claims  process. 

No  application  forms  will  be  provided. 
Instead,  end-users  should  submit  the 
material  outlined  below  in  the  form  of  a 
letter.  The  letter  should  include  the 
following  information:  (a)  A  short 
description  of  the  applicant's  business 
and  use  of  petroleum  products;  (b)  the 
total  number  of  gallons  of  domestic 
petroleum  products  used  during  the 
period  August  19. 1973  through  January 
27, 1981  broken  down  by  product;  (c)  an 
explanation  of  how  the  applicant 
obtained  the  volume  figures  above;  (d)  a 
statement  that  the  applicant,  its  parent 
firm,  affiliates,  etc.,  have  not  elsewhere 
waived  their  right  to  a  refund;  and  (e)  if 
the  applicant  did  business  under  more 
than  one  name  or  a  different  name 


during  the  period  of  price  controls,  a  list 
of  the  names  which  it  ased.  Resellers 
and  retailers  should  submit  all  of  the 
information  outlined  above,  plus 
additional  evidence  to  show  that  the 
applicant  was  injured,  i.e.  that  it  did  not 
pa8s  all  overcharges  through  to  its  own 
customers.  The  telephone  number  for  a 
contact  person  who  can  answer 
questions  about  the  application  should 
be  provided,  and  the  letter  should 
indicate  the  name  and  address  of  the 
person  who  should  receive  the  refund 
check.  The  application  should  be  typed 
or  printed,  and  mailed  to  the  following 
address: 

Subpart  V  Crude  Oil  Overcharge  Refunds, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585 

A  current  taxpayer  identification 
number  or  Social  Security  number  must 
also  be  included  in  the  letter.  Applicants 
may  be  required  to  submit  additional 
information  to  document  their  refund 
claims. 

Under  the  MSRP,  up  to  20  percent  of 
the  alleged  crude  oil  violation  amount 
may  be  reserved  for  the  payment  of 
claims  to  injured  persons.  For  the 
present  time,  OHA  has  decided  to 
reserve  the  entire  20  percent  to  ensure 
that  adequate  funds  will  be  available  for 
refunds.  The  remaining  80  percent  of  the 
funds  will  be  disbursed  to  state  and 
federal  governments  for  indirect 
restitution  under  the  formulae  governing 
those  disbursements  which  are  specified 
in  the  Settlement  Agreement.  However, 
those  funds  are  subject  to  the  same 
reporting  requirements  as  all  other  crude 
oil  moneys  received  by  the  States  under 
the  settlement. 

Dated:  April  6, 1987. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  87-8097  Filed  4-0-87;  8:45  am] 
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Western  Area  Power  Administration 

Rio  Grande  Project;  Rate  Order 

AQENCY:  Western  Area  Power 
Administration,  DOE. 

action:  Notice  of  a  rate  order — Rio 
Grande  Project. 

summary:  Notice  is  given  of  Rate  Order 
No.  WAPA-28  of  the  Under  Secretary  of 
the  Department  of  Energy  for  placing  an 
increased  power  rate  into  effect  on  an 
interim  basis  beginning  on  the  first  day 
of  the  April  1987  billing  period  for  power 
marketed  by  the  Western  Area  Power 
Administration  (Western)  from  the  Rio 


Grande  Project.  This  is  a  minor  rate 
adjustment. 

The  wholesale  composite  power  rate 
for  all  project  firm  power  is  36.92  mills 
per  kilawatthour  (kWh).  This  is  an 
increase  of  about  6.07  mills  over  the 
previous  rate  fpr  firm  energy  and 
capacity.  The  rate  was  last  adjusted  in 
1984. 

The  rate  order  further  explains  the 
rate  adjustment  and  discusses  the 
principal  factors  leading  to  the  decisions 
on  the  rate  increase  and  responds  to  the 
comments  offered  during  the  rate 
adjustment  proceeding. 
EFFECTIVE  DATE:  The  rates  will  become 
effective  on  the  first  day  of  the  April 
1987  billing  period. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marlene  Moody,  Deputy  Area 
Manager,  Salt  Lake  City  Area  Office. 
Western  Area  Power  Administration, 
P.O.  Box  11606,  Salt  Lake  City.  UT 
84147,  (810)  524-5493 
Mr.  Conrad  K.  Miller,  Chief,  Rates  and 
Statistics  Branch.  Western  Area 
Power  Administration,  P.O.  Box  3402. 
Golden,  CO  80401,  (303)  231-1535 
Mr.  Ronald  K.  Greenhalgh.  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
(202)  586-5581 
8UPPl£MENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-106,  effective 
December  14, 1983  (48  FR  55664. 
December  14. 1983).  as  amended  (51  FR 
19744.  May  30. 1986),  the  Secretary  of 
Energy  delegated  to  the  Administrator  of 
Western  the  authority  to  develop  power 
and  transmission  rates;  to  the  Under 
Secretary  of  the  Department  of  Energy 
the  authority  to  confirm,  approve,  and 
place  such  rates  in  effect  on  an  interim 
basis;  and  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm,  and  approve,  and  place  in 
effect  on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates. 

The  proposed  rate  adjustment  and  a 
30-day  customer  consultation  and 
comment  period  were  initiated  on  May 
30, 1986,  with  an  announcement  of  the 
proposed  rate  adjustment  published  in 
the  Federal  Register  at  51  FR  19600.  On 
May  22, 1986,  letters  were  sent  to 
customers  and  other  interested  parties 
with  copies  of  the  rate  brochure  dated 
May  1986  and  an  agenda  announcing  an 
informal  public  meeting  to  be  held  May 
30, 1986.  Written  comments  were 
accepted  through  July  14, 1986. 

Public  comments  received  have  been 
considered  in  the  preparation  of  the  rate 
order.  Corrections  were  made  to  the 
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final  revised  FY  1985  PRS  in  February 
1987.  and  a  composite  rate  of  36.92  mills 
per  kWh  was  determined  as  a  result  of 
this  updated  PRS. 

Rate  Order  No.  WAPA-28  confirming 
and  approving  an  increased  power  rate 
on  an  interim  basis  is  hereby  issued,  and 
the  rate  will  be  promptly  submitted  to 
the  Federal  Energy  Regulatory 
Commission  for  confirmation  and 
approval  on  a  final  basis. 

Issued  at  Washington,  DC,  March  27. 1987. 
Joseph  F.  Salgado, 

Under  Secretary. 

Department  of  Energy  Under  Secretary 

Order  Confirming,  Approving,  and 
Placing  an  Increased  Power  Rate  in 
Effect  on  an  Interim  Basis 

March  27, 1987. 

In  the  matter  of:  Western  Area  Power 
Administration — Rio  Grande  Project  Power 
Rate;  Rate  Order  No.  WAPA-28. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7152(a).  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902.  Chapter  1093, 
32  Stat.  388  (1902),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Act  of  1939,  43  U.S.C. 
485h(c),  and  acts  specifically  applicable 
to  the  Rio  Grande  Project  (RGP)  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108,  effective  December 
14. 1983  (48  FR  55664,  December  14, 
1983),  as  amended  (51  FR  19744,  May  30, 
1986),  the  Secretary  of  Energy  delegated 
the  authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  the  authority 
to  confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  to  the 
Under  Secretary  of  the  Department  of 
Energy;  and  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand  or  to  disapprove  those 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  The  rate  order  is 
issued  pursuant  to  the  delegation  to  the 
Administrator  and  the  Under  Secretary 
and  the  rate  adjustment  procedures  at 
10  CFR  Part  903.  published  at  50  FR 
37837  on  September  18, 1985. 

Background 

Project  History 

The  RGP  initially  was  authorized  as 
an  irrigation  project  by  the  Act  of 
February  25, 1905,  chapter  798,  33  Stat. 
814.  Elephant  Butte  Dam  was  completed 
in  1916.  The  construction  of  Caballo 


Dam,  a  flood  control  and  reregulating 
structure  located  downstream  from 
Elephant  Butte,  took  place  in 
accordance  with  the  Convention  on 
Rectification  of  the  Rio  Grande, 
February  1. 1933.  48  Stat.  1621.  The 
Caballo  Dam  was  completed  in  1938. 

The  Interior  Department 
Appropriation  Act,  1938,  chapter  570.  50 
Stat.  564,  allowed  for  power  facility 
construction  and  provided  for  the 
application  of  power  revenues  toward 
repayment  of  the  project.  The  Elephant 
Butte  Powerplant  and  a  115-kV 
transmission  system  were  constructed 
between  1938  and  1940.  Additional 
transmission  features  were  added 
between  1941  and  1952.  Parts  of  the 
transmission  system  were  sold  in  FY's 
1973, 1979.  and  1983  so  that  now  the 
power  system  consists  of  the  Elephant 
Butte  Switchyard  and  the  Elephant  Butte 
Powerplant.  The  project  is  operated 
primarily  as  an  irrigation  water  supply 
project.  Power  generation  is  incidental 
and  secondary  in  priority.  The  project 
power  system  is  connected  to  the 
system  of  Plains  Electric  Generation  and 
Transmission  Cooperative  (Plains)  at  the 
Elephant  Butte  Switchyard. 

Present  customers  for  the  project 
power  are  Plains  and  the  City  of  Truth 
or  Consequences.  New  Mexico. 

During  the  first  10  years  of  operation 
(1941-1950),  when  the  water  supply  was 
adequate,  the  project  repaid  $1,696,207 
of  the  power  investment  and  $1,004,680 
in  interest  on  the  investment.  Beginning 
in  1951  and  continuing  through  1979.  the 
project  has  had  annual  deficits  mainly 
due  to  a  long-term  shortage  of  water 
supply  for  generation.  Above  normal 
water  conditions  have  occurred  from 
1980  through  1985. 

The  project  power  system  was 
designed  to  operate  year-round; 
however,  due  to  the  low  wafer  from  1950 
through  1979,  generation  was  confined 
to  about  8  months  a  year,  from  February 
through  September.  In  the  mid-1960s, 
Colorado  River  Storage  Project  (CRSP) 
power  became  available  for  sale  in  New 
Mexico.  Joint  RGP  and  CRSP  power 
sales  contracts  were  negotiated  with  the 
RGP  preference  customers,  and 
arrangements  between  the  projects  were 
made.  As  a  result  of  these  arrangements, 
RGP  power  has  been  firmed  up  by  CRSP 
power  during  the  summer  season.  This 
has  made  it  possible  for  RGP  to  sell  24 
MW  of  power  during  the  summer  season 
at  firm  rates,  compared  to  roughly  9  MW 
previously.  Through  seasonal 
agreements,  51,568,000  kWh  were  sold  to 
Plains  as  excess  nonfirm  winter  season 
energy  from  FY  1983  through  FY  1985  at 
rates  from  20-22  mills  per  kWh. 


Power  Repayment  Studies 

A  Power  Repayment  Study  (PRS)  for 
the  RGP  is  prepared  annually  by 
Western  with  the  cooperation  of 
Reclamation  to  ensure  that  revenues 
will  be  adequate  to  repay  costs.  Power 
generation  and  project  operational  data 
are  provided  by  Western  and 
Reclamation.  A  PRS  is  prepared  in 
accordance  with  RGP  authorizing 
legislation,  the  Reclamation  Project  Act 
of  1939,  other  applicable  statutes,  and 
with  DOE  Order  No.  RA  6120.2  on 
power  marketing  administration 
financial  reporting. 

The  studies  array  historic  income, 
expense,  and  investments  to  be  repaid 
from  power  revenues,  along  with 
estimates  for  future  years.  The  studies 
show  the  annual  repayment  of  power 
production  and  transmission  costs,  as 
well  as  nonpower  costs  assigned  to 
power  for  repayment,  through  the 
application  of  revenues  over  the 
repayment  period  of  the  project.  The 
studies  also  show  yearly  estimated 
revenues  and  expenses  over  the 
remainder  of  the  study  period,  the 
estimated  amount  of  Federal  investment 
repaid  during  each  year,  and  the  total 
estimated  amount  of  Federal  investment 
remaining  to  be  repaid  at  the  end  of 
each  year.  Revenue  is  applied  in  a 
manner  that  minimizes  RGP  revenue 
requirements  by  repaying  the  highest 
interest  bearing  investments  first  while 
ensuring  that  all  investments  are  paid 
within  their  allowed  repayment  periods. 
The  studies  determine  revenue 
requirements  but  do  not  deal  with  rate 
design. 

A  final  revised  FY  1985  PRS  was 
completed  in  April  1986.  This  study  was 
run  using  actual,  rather  than  estimated, 
data  for  FY  1985  and  used  an  interest 
rate  of  11.375  percent  for  FY  1986  and 
beyond.  The  increased  interest  rates  for 
replacements  and  additions  and 
increases  in  the  operation  and 
maintenance  (O&M)  expenses  have 
significantly  increased  the  project 
operating  expenses.  As  a  result  of  the 
increased  interest  and  O&M  expense, 
the  project  revenues  are  not  sufficient  to 
meet  repayment  requirements.  The  final 
revised  FY  1985  PRS  showed  that  a 
composite  rate  of  37.32  mills/kWh  was 
necessary  to  repay  project  obligations  in 
a  timely  manner.  The  final  revised  FY 
1985  PRS  was  updated  in  February  1987 
to  incorporate  changes.  These  changes 
were  to  (1)  reduce  the  projected  expense 
for  movable  property  by  $10,000 
annually  for  FY  1991  and  beyond,  (2) 
correct  the  audit  expense  to  show 
$25,000  annually  instead  of  $45,000 
annually  for  FY  1991  and  beyond,  and 
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(3)  recalculate  the  historic  deficit  and 
correct  arithmetic  errors  for  the  years 
1980  through  1985.  This  updated  final 
revised  FY  1985  PRS  produced  the 
composite  rate  of  36.92  mills/kWh. 

Existing  and  Increased  Rates 

The  increased  rates  which  are  the 
subject  of  this  rate  order  supersede  the 
existing  rates  as  follows: 


Firm  Energy — 

rroHs/kWh. 
Etiective  <iste 

flaie  schedule.. 


Existing  rata 


30  85- 


]  Oclober  1964 
Mling  penod. 
RGP-F2 _ 


Incraaseci  raM 


36  92 

April  1967  txflmg 

period 
FK3P-F2. 


Since  the  annual  sales  for  Rio  Grande 
are  usually  less  than  100  million  kWh, 
Western  has  determined  that  this  is  a 
minor  rate  adjustment. 

Public  Notice  and  Comments 

Published  "Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments"  for  power  marketed 
by  Western  and  other  power  marketing 
administrations  have  been  followed  in 
the  development  of  these  rates.  The 
following  discussion  summarizes  the 
steps  Western  took  to  assure 
involvement  of  interested  parties  in  the 
rate  process. 

1.  Advanced  announcement  was  made 
to  the  customers  that  a  power  rate 
adjustment  was  being  considered  and 
that  preliminary  studies  indicated  the 
composite  rate  would  need  to  be 
increased  from  the  existing  rate  to  about 
37.32  mills  per  kWh. 

2.  A  Federal  Register  notice  (51  FR 
19600,  May  30, 1986)  announced  the 
commencement  of  a  public  consultation 
and  comment  period. 

3.  A  letter  dated  May  22, 1986.  was 
sent  to  the  project's  customers  and  other 
interested  parlies  announcing  an 
informal  public  meeting  and  also 
transmitting  a  brochure  dated  May  1986, 
which  provided  information  on  the 
proposed  adjustment. 

4.  An  informal  public  meeting  was 
held  May  30, 1986,  in  Albuquerque,  New 
Mexico.  Western  explained  the  need  for 
the  rate  increase  and  presented  the 
results  of  the  FY  85  revised  PRS 
completed  April  1986,  upon  which  the 
proposed  rate  increase  was  based.  The 
composite  rate  proposed  for  firm  energy 
and  capacity  was  37.32  mills  per  kWh. 
Customer  representatives  asked 
questions  and  provided  preliminary 
comments.  Some  questions  were 
answered  during  the  meeting  and  others 
were  answered  later  in  writing. 

5.  The  consultation  and  comment 
period  (May  30  through  July  14. 1986) 


provided  for  the  receipt  of  oral  and 
written  comments. 

Certification  of  Rates 

With  the  new  rate  in  effect,  the 
Administrator  has  certified  that  RGP 
power  will  be  sold  at  the  lowest 
possible  rate  consistent  with  sound 
business  principles.  The  rate  has  been 
developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Diacussion 

The  discussion  below  relates  to  PRS 
issues,  the  customer  comments  (received 
from  only  one  customer),  and  to 
procedural  matters.  There  were  no  rate 
design  issues  raised  during  the  public 
consultation  and  comment  period. 

Project  Integration 

Comments  received  about  project 
integration  suggest  that  due  to  the 
benefits  of  integrating  the  Rio  Grande, 
CoDbran.  and  Colorado  River  Storage 
Projects,  Western  should  consider 
implementing  an  integrated  rate 
effective  April  1987. 

Western  recognizes  the  benefits  of 
integration  and  is  proceeding  with  plans 
to  establish  an  integrated  project  rate  at 
the  earliest  possible  date.  Due  to  the 
length  of  time  required  for  the  public 
process,  the  integrated  project  rate  is 
expected  to  become  effective  between 
June  and  October  1987. 

Because  the  initial  power  investment 
in  the  Rio  Grande  Project  must  be  repaid 
by  the  end  of  FY  1990,  Western  is  not 
wiHing  to  defer  a  rate  increase  pending 
the  establishment  of  an  integrated  rate 
because  any  delay  in  the  establishment 
of  the  integrated  rate  would  jeopardize 
timely  repayment  of  the  RGP  power 
investment. 

Operation  and  Maintenance 

Comments  received  about  O&M  costs 
centered  on  views  that:  (1)  An  average 
increase  of  36  percent  in  projected  O&M 
expenses  is  unreasonable;  (2)  Western's 
O&M.  which  varies  from  a  high  of 
Sll2,000  in  1986  to  a  low  of  $43,000  in 
19t7,  may  include  costs  for  replacements 
or  additions  that  should  be  capitalized; 
(3)  Reclamation  O&M-administrative 
and  general  (A&G)  expense  seems  high 
given  the  size  and  type  of  the  project;  (4) 
movable  equipment  amortization 
appears  to  be  too  large  for  a  project  of 
this  size:  and  (5)  Elephant  Butte 
Powerplant  and  Caballo  Dam  payroll 
and  materials  and  supplies  expense  are 
inappropriately  increasing  even  though 
the  plant  is  being  automated.  Each  of 
these  questions  will  be  addressed  in  the 
following  sections. 


Average  Increase  in  O&M:  While  the 
commenter  has  chosen  to  compare  the 
projections  in  the  FY  1983  revised  PRS 
to  the  projections  in  the  final  revised  FY 
1985  PRS,  Western  feels  that  it  is  more 
appropriate  to  compare  the  future 
projections  to  the  actual  historical  O&M. 
The  following  table  shows  both 
historical  and  projected  O&M  expenses. 


FY 

Historical 

O&M 
(dollars) 

FY 

Protected 

O&M 
expense 
(dollars) ' 

1981 

1982 „. 

1983...._j.. 
1984._...i. 
1985 1 

762.440 
852,450 
1,128,826 
889,552 
918.302 

1966 
1987 
1988 
1989 
1990 

1.206.675 
1,164,739 
1.248.739 
1.206.313 
1.271,313 

'  Projected  O&M  is  taken  from  ttie  FY  1985 
budgets. 

The  historical  O&M  expense 
increased  from  $762,440  to  $918,302  from 
FY  1981  to  FY  1985.  This  is  an  average 
annual  Increase  of  4.8  percent.  From  FY 
1985  to  FY  1990.  O&M  is  projected  to 
increase  from  $918,302  to  $1,271,313.  an 
average  annual  increase  of  7.5  percent. 
Part  of  the  increase  in  projected  costs  is 
due  to  the  inclusion  of  the  independent 
audit  expense,  which  is  $75,000  in  FY 
1386  and  $45,000  in  both  FY  1988  and  FY 
1990.  These  audits  are  a  new  expense, 
are  required  every  2  years,  and  will  be  a 
permanent  O&M  expense. 

Western's  O&M:  Western's  O&M 
expenses  consist  primarily  of  wheeling 
expense,  direct  labor  for  rate  calculation 
and  public  process,  administrative  and 
general  expense,  power  billing  expense, 
and  independent  audit  expense.  None  of 
these  expenses  should  be  capitalized, 
and  there  are  no  replacements  or 
additions  included  in  O&M. 

The  fluctuations  in  these  projected 
expenses  are  due  to  independent  audits 
on  the  project  which  are  required  by 
Department  of  Energy  Order  No.  RA 
6120.2  at  least  every  2  years.  This 
expense  has  not  been  included  in 
previous  PRSs.  A  breakout  of  the  audit 
expense  follows: 


1986 

1967 

1966 

1960 

1900 

Weslemii 
OAMts^ 
Audll 
EnpaoM 
(**»»)..... 

AWM 
EipenM 
(doNars),.... 

53.000 
75.000 

59,000 
0 

60.000 
46.000 

61.000 
0 

61.000 
46.000 

Total  OaM 

ExperiM 
(dollars) 

128.000 

59.000 

105.000 

61.000 

106.000 

Estimates  beyond  FY  1990  are 
projected  at  $86,000,  including  an 
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average  of  $25,000  per  year  for  duuiis.  In 
reviewing  the  final  revised  FY  1985  PRS, 
Western  noted  that  the  $45,000  audit 
expense  for  FY  1990  was  carried  over  to 
future  years.  The  amount  should  have 
been  an  average  of  $25,000  annually  for 
FY  1991  and  beyond.  Western  has  made 
this  correction  in  the  PRS;  however,  the 
$20,000  difference  is  small  and  does  not 
affect  the  overall  rate. 

Administrative  and  General 
Expenses:  Payroll  is  the  largest  single 
item  of  Reclamation  A&G  expenses  and 
includes  a  percentage  of  the  payroll 
expenses  for  the  Chief  of  Power  and 
Storage  Division  (100  percent)  and  part 
of  the  division  staff  (55  percent),  the 
Project  Superintendent  and  his  staff  (30 
percent),  the  Chief  of  Administrative 
Services  Division  and  his  staff  (48 
percent),  and  the  Chief  of  Water  and 
Land  Division  (2  percent).  Power  has 
responsibility  to  pay  approximately  50 
percent  of  the  above  listed  A&G 
expenses. 

Past  experience  shows  that 
Reclamation  O&M-A&G  expenses 
projected  for  FY  1986  through  FY  1990 
are  reasonable.  From  FY  1981  through 
FY  1985,  the  portion  of  Reclamation 
O&M  budget  that  went  to  A&G  expenses 
ranged  from  a  low  of  51.6  percent  in  FY 
1983  to  a  high  of  76.2  percent  in  FY  1985. 
Projections  of  Reclamation  O&M 
expenses  include  51.3  percent  for  A&G 
in  FY  1986  and  53.1  percent  in  FY  1986 
through  FY  1990. 

Movable  Equipment  Amortization: 
Western  took  a  much  closer  look  at  the 
movable  equipment  in  the  final  revised 
FY  1985  PRS.  and  determined  that  some 
items  previously  classified  as  additions 
or  replacements  should  have  been 
classified  as  movable  equipment. 
Movable  equipment  is  amortized  and 
charged  to  O&M  over  a  5-year  period. 
The  following  table  lists  the  items  now 
classified  as  movable  equipment  for  the 
period  FY  1986, 1990.  Items  previously 
called  additions  are  indicated  with  an 
"A,"  replacements  with  an  "R." 


Item 

Total 
(dollars) 

1966 
Vehicles _.._ . 

40.000 

50,000  A 

160000  A 

Service  True* „ ^ 

Telescope  Cone !!1ZJ 

1968 

Vehictes 

50.000 
120.000  R 

Crawlar/Traclor _ _.... 

1969 

VemcJes 

20.000  A 
20  000 

Word  Processor „ _.   

1980 
Loader /Backhoe _ _ 



10.000  A 
tOMO  R 

Office  Copier _.  ... 



VetadaL 

20.000 

Vehicle  purchases  are  a  new  movable 
equipment  item  because  of  a  change  in 


the  General  Services  Administration 
policy  which  requires  Reclamation  to 
begin  purchasing  its  own  vehicles  in  FY 
1986.  This  amount  is  higher  in  FY  1986 
and  1988  than  in  FY  1989  and  1990 
because  of  initial  vehicle  purchases. 
Western  agrees  with  the  customer's 
comment  thai  $112,000  annually  beyond 
FY  1990  is  too  high  a  level  of  purchase 
because  the  initial  vehicle  expense  will 
not  be  repeated. 

Therefore.  Western  has  lowered  the 
movable  equipment  expense  by  $10,000 
annually  for  1991  and  beyond.  However, 
the  overall  rate  has  not  been  affected  by 
this  change. 

Reclamation  has  confirmed  that  all  of 
the  movable  equipment  is  required, 
regardless  of  the  size  of  the  project. 

Payroll  and  Materials  and  Supplies 
Expense:  Funds  were  diverted  from  the 
O&M  budget  in  FY  1985  to  take  care  of 
an  emergency  unit  overhaul.  Therefore, 
the  actual  O&M  amount  shown  in  1985 
is  low.  The  O&M  work  delayed  by  the 
emergency  unit  overhaul  must  be 
rescheduled  resulting  in  higher  budgets 
for  the  following  years. 

The  Branch  Chief  position  at  the 
Elephant  Butte  Powerplant  was  filled  at 
approximately  $40,000  per  year. 

Reclamation  expects  powerplant 
automation  to  be  completed  in  FY  1987. 
At  that  time  the  units  will  be  controlled 
by  a  unit  controller  at  Elephant  Butte 
Powerplant  rather  than  by  supervisory 
control  from  another  Reclamation 
facility.  Although  Reclamation 
anticipates  a  reduction  in  the 
powerplant  work  force  due  to 
automation,  it  is  also  expected  that 
maintenance  costs  will  increase  and 
offset  the  decrease  in  personnel  costs. 

Replacements 

The  commentor  stated  that  the 
historical  trend  in  replacements  does 
not  justify  the  projected  replacements 
increase  for  FY  1986  to  1990.  The 
commentor  feels  that  the  calculated  IDC 
is  high  given  the  actual  investment  in 
replacements;  and  that  the 
extraordinary  O&M  (EOM)  expenses, 
constituting  50  percent  of  the 
replacement  cost,  are  quite  large. 

The  historical  replacements  shown  in 
the  final  revised  FY  1985  PRS  for  FY 
1984-1985  are  considerably  less  than  the 
actual  replacements  made.  Most  of  the 
replacements  scheduled  for  those  years 
were  completed,  but  were  not 
transferred  from  "Construction  Work  in 
Progress"  to  "Plant  in  Service"  until  FY 
1986.  This  is  the  reason  for  the  great 
difference  in  the  replacement  figures 
between  the  FY  1983  and  the  final 
revised  FY  1985  PRS  for  years  1984 
through  1986.  A  comparison  of  the  totals 


of  those  3  years  are  as  shown  in  the 
following  table: 


FY  year 

FY  1983 
reMasd 

PBS 
(doiart) 

FY  1986 

in« 
rMaad 

PUS 
Idoiaf*) 

FY 
Omar- 
enoe 

(*)8an) 

1984 __ 

106.000 
132.000 
221.000 

ia496 

0 
500.435 

(96.504) 

(132.000) 

366,435 

1085 

1986 

StMcttI 

1967 

1968 __ 

459.000 

74.000 

60.634 

106.835 

776366 

600.931 
274^31 
462.903 
609,129 
366.862 

141.931 
200.231 
402.266 
500.294 

(407.974) 

1989 . 

1990 

Total „       ... 

1.479.335 

2.316.066 

836.751 

The  differences  are  primarily  due  to 
(1)  revised  estimates  for  future  year 
replacements  which  normally  change  as 
the  future  year  draws  closer  and  a  more 
accurate  estimate  can  be  made,  (2)  the 
inclusion  of  $238,351  of  IDC  which  had 
not  previously  been  included  in  the  PRS. 
and  (3)  the  addition  of  $960,846  for  EOM 
expenses. 

IDC  had  not  been  calculated  in 
previous  PRSs  as  required  in  section  11 
of  DOE  Order  No.  RA  6120.2.  Each  year 
the  Secretary  of  the  Treasury  provides 
Western  widi  the  interest  rate  to  be 
used  in  calculating  IDC  and  interest  on 
the  investment.  This  rale  is  the  "yield 
rate,"  which  is  the  average  yield  during 
the  preceding  fiscal  year  on  interest 
bearing  marketable  securities  of  the 
United  States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity. 
The  average  yield  is  computed  as  the 
average  during  the  fiscal  year  of  the 
daily  bid  prices.  Where  the  average 
yield  so  computed  is  not  a  multiple  of 
one-eighth  of  1  percent,  the  yield  rate  is 
rounded  to  the  multiple  of  one-eighth  of 
1  percent  nearest  such  average  yield. 

The  specific  interest  rate  to  be  used 
for  each  replacement  is  the  interest  rate 
for  the  year  in  which  constructio'.  is 
initiated.  In  FY's  1,984, 1985,  and  1986. 
this  yield  rale  was  10.75, 12.375,  and 
11.375  percent,  respectively.  Beginning 
on  October  1, 1983,  IDC  was 
compounded  annually. 

Extraordinary  maintenance  is 
maintenance  that  is  of  an  infrequent  or 
unusual  nature  such  as  a  unit  overhaul, 
painting  of  penstocks,  or  a  generator 
rewind.  Although  this  type  of 
maintenance  is  at  first  done  with  O&M 
funds,  it  is  actually  maintenance  that 
should  be  classified  and  capitalized  as 
either  additions  or  replacements.  The 
following  list  shows  the  EOM  items  that 
have  been  reclassified  as  replacements: 
Powerplant  crane. 
Unit  overhaul  (2). 
Repair  draft  tube  gate/guide. 
Painting  of  penstocks. 
Concrete  repair. 
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Genera  lor  rewind  (1  and  3). 

Rock  scaling. 

Generator  cooling  water  system. 

Elephant  Butte  Dam  sediment  survey. 

Capital  Expenditures 

The  commentor  was  also  concerned 
about  the  considerable  increase  in  the 
projection  of  capital  expenditures. 
Western  has  stated  that  the  primary 
causes  are  increases  in  the  projected 
costs  of  powerplant  modifications, 
powerplant  emergency  station  service 
equipment,  and  other  miscellaneous 
increases  and  items  not  previously 
projected.  In  response  to  the 
commenter's  data  request.  Western  has 
stated  that  the  main  reasons  for  the 
increase  are:  (1)  Higher  projections  of 
project  costs,  including  IDC;  and  (2] 
EOM  expenses  capitalized  as  additions. 
The  average  capita!  expenditure  for  1981 
to  1985  was  $195,800,  while  Western  is 
projecting  an  average  capital 
expenditure  from  1986  to  1990  of 
$277,800,  an  increase  of  approximately 
42  percent. 

The  historical  additions  shown  in  the 
records  for  FY  1981  through  FY  1985  are 
misleading.  The  FY  1984-1985  additions 
(final  revised  FY  1985  PRS)  are  recorded 
as  zero.  However,  most  of  the  additions 
scheduled  for  those  years  were 
completed,  but  will  not  be  transferred 
from  "Construction  Work  in  Progress"  to 
"Plant  in  Service"  accounts  until  FY 
1986  or  FY  1987.  This  is  the  reason  for 
the  great  difference  in  the  addition's 
figures  between  the  FY  1983  and  the  FY 
1985  PRSs  for  years  1984  through  1986. 
as  shown  in  the  following  table,  and 
also  the  reason  why  a  direct  comparison 
between  FY  1985  and  prior  and  the 
years  after  FY  1985  would  be  inaccurate. 


FYy««r 

FY  1983 
ravsed 

PBS 
(doaars) 

FY  1985 

final 
revised 

PRS 
(doliara) 

Difler- 

ence 

(dollafs) 

1981 

1982 _. 

1983           

134.838 
428.886 
484.033 
179,000 
70,000 
80,000 
125,000 

134.838 
428.886 
484.033 
0 
0 
176.947 
783.060 

0 
0 
0 

1984 

1985 

(179.000) 
(70.000) 

1986 - 

1987 

96.947 
668.060 

SubloW 

1988 _    ...     

1989      

1.S01.755 
0 
0 
0 

2.017.782 

26.736 

103.844 

285.357 

516.007 
26.736 
103.844 

1990 „._ 

285.357 

Total - 

1.501.755 

^433,609 

931,944 

The  differences  in  FY  1987-1990  are 
primarily  due  to  (1)  revised  estimates  for 
future  year  additions  which  normally 
change  as  the  future  year  draws  closer 
and  a  more  accurate  estimate  can  be 
made.  (2)  the  inclusion  of  $172,901  of 
IDC  which  had  not  previously  been 


incliided  in  the  PRS,  and  (3)  the  addition 
of  $56,146  for  EOM. 

IDC  had  not  been  calculated  in 
previous  PRSs,  as  required  in  section  11 
of  DOE  Order  No.  RA  6120.2.  The 
specific  interest  rate  to  be  used  for  each 
addition  is  the  interest  rate  for  the  year 
in  which  construction  is  initiated.  In 
FY's  1984. 1985.  and  1988.  this  yield  rate 
was  10.75. 12.375.  and  11.375  percent, 
respectively.  Beginning  on  October  1. 
1983,  IDC  has  been  compounded 
annually. 

Riprap  at  Caballo  Dam  and  liner 
repair  in  the  outside  tunnels  are 
additions  that  had  been  previously 
classified  as  EOM. 

Interest  Rate 

The  commentor's  last  area  of  concern 
was  the  interest  rate  applied  to  power 
investments  and  replacements.  The  rate 
of  11.375  percent  for  the  years  1986  and 
beyond,  used  by  Western  in  its 
projections,  seemed  high  to  the 
commentor  compared  to  the  current 
interest  rates  of  Federal  securities.  The 
commentor  asserted  that  the  average 
yield  rate  for  1985  securities  of  10  years 
and  longer  to  maturity  was 
approximately  10.8  percent,  which  is 
considerably  lower  than  the  11.375 
percent  used  by  Western. 

DOE  Order  RA  6120.2  states  that 
interest  rates  are  to  be  obtained  from 
the  Secretary  of  the  Treasury  and  based 
on  the  preceding  fiscal  year  yield  rate 
on  Federal  marketable  securities  with  15 
years  or  more  remaining  to  maturity. 
Western  uses  the  latest  available 
interest  figure  at  the  time  the  projections 
are  made  for  future  years.  The  letter 
from  the  Department  of  the  Treasury, 
dated  October  16. 1985,  states.  "The 
interest  rate  ...  is  11.40%  which 
adjusted  to  the  nearest  l/8th  of  1%  is  11 
3/896." 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1966  and  section  D  of  the  Department  of 
Energy  guidelines  published  in  the 
Federal  Register  on  February  23. 1982 
(47  FR  7976),  Western  has  followed  the 
process  described  below  in  conducting 
environmental  evaluations  of  the  rate 
adjustment. 

Section  D  of  the  DOE  guidelines  states 
that  the  level  of  documentation  required 
for  rate  increases  for  power  marketing 
administrations  depends  upon  the  size 
of  the  rate  increase  as  it  relates  to  the 
rate  of  inflation  since  the  last  rate 
increase.  The  Consumer  Price  Index 
(published  by  the  Department  of  Labor) 


was  used  to  estimate  the  rate  of 
inflation  from  the  date  of  the  last  rate 
increase  to  the  planned  date  of  the  new 
increase.  Because  the  power  rate 
increase  is  19  percent,  which  is  expected 
to  exceed  the  rale  of  inflation  over  the 
interval  since  the  last  rate  adjustment,  it 
was  determined  that  an  Environmental 
Assessment  (EA)  was  required.  Western 
prepared  an  EA  which  was  submitted  to 
DOE.  DOE  issued  a  "Finding  of  No 
Significant  Impact"  on  September  23, 
1986.  These  documents  are  on  file  in 
Western's  offices. 

Executive  Order  12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  within  the  meaning  of 
the  criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition.  Western  has 
received  an  exemption  from  sections  3, 
4,  and  7  of  that  order,  and  therefore  will 
not  prepare  a  regulatory  impact 
statement. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  studies, 
comments,  and  other  supporting 
material,  is  available  for  public  review 
in  the  Salt  Lake  City  Area  Office. 
Western  Area  Power  Administration. 
438  East  200  South,  Suite  2,  Salt  Lake 
City.  Utah  84111;  in  the  Office  of  the 
Director,  Division  of  Marketing  and 
Rates.  Western  Area  Power 
Administration,  1627  Cole  Boulevard,      . 
Golden,  Colorado  80401;  and  in  the 
Office  of  the  Assistant  Administrator  for 
Washington  Liaison,  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 

Submission  to  the  FERC 

The  rate  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  Federal  Energy 
Regulatory  Commission  for  confirmation 
and  approval  on  a  final  basis. 

In  view  of  the  foregoing  the  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  and  place  in  effect  Rate 
Schedule  RGP-F3  on  an  interim  basis, 
effective  on  the  first  day  of  the  April 
1987  billing  period.  The  rate  shall  remain 
in  effect  on  an  interim  basis  pending 
FERC  confirmation  and  approval  of  this 
or  a  substitute  rate  on  a  final  basis,  or 
until  superseded. 

Issued  in  Washington,  DC,  March  27, 1987. 
loseph  F.  Salgado, 
Undersecretary. 
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Department  of  Ener^,  Western  Area 
Power  Administration 

Rote  Schedule  RGP-F3  (Supersedes 
Schedule  RGP-F2)—Rio  Grande  Project, 
New  Mexico.  Texas— Schedule  of  Rates 
for  Wholesale  Firm  Power  Service 

Effective:  Beginning  on  the  first  day  of 
the  April  1987  billing  period. 

A  vailable:  In  the  area  served  by  the 
Rio  Grande  Project. 

Applicable:  To  wholesale  power 
customers  for  wholesale  firm  power 
service  supplied  through  one  meter  at 
one  point  of  delivery. 

Character  and  Conditions  of  Service: 
Alternating  current.  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rate — Demand  Charge:  $7.85 
kilowatt  of  billing  demand. 

Energy  Charge:  18.46  mills  per 
kilowatthour  of  use. 

Billing  Demand:  The  billing  demand 
will  be  the  greater  of  (1)  the  highest  30- 
minute  integrated  demand  measured 
during  the  month  up  to,  but  not  in  excess 
of,  the  delivery  obligation  under  the 
power  sales  contract,  or  (2)  the  contract 
rate  of  delivery. 

Adjustments — 

For  transformer  losses:  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  in  the  contract. 

For  power  factor:  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery  of 
between  95  percent  lagging  and  95 
percent  leading. 

|FR  Doc.  87-8098  Filed  4-9-a7:  8:45  am] 

BtLUNG  COOE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-3184-«] 

Risk  Assessnnent  Forum  Report  on 
Dioxin  Toxicity  Eqivalency  Factors; 
Availability 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of  Risk 
Assessment  Forum  report. 


SUMMARY:  This  notice  announces  the 
availability  of  an  EPA  Risk  Assessment 
Forum  report  entitled  "Interim 
Procedures  for  Estimating  Risks 
Associated  with  Exposures  to  Mixtures 
of  Chlorinated  Dibenzo-p-dioxins  and 


Dibenzofurans  (CDDs  and  CDFsJ."  The 
report  provides  interim  guidance  for 
Agency  scientists  on  assessing  risks  for 
dioxins  other  than  2,3,7,8-TCDD. 
ADDRESSES:  To  obtain  a  copy  of  the 
document,  interested  parties  should 
contact  the  ORD  Publications  Center. 
CERI,  U.S.  Environmental  Protection 
Agency  (EPA),  26  W.  St.  Clair  St., 
Cincinnati,  OH  45268,  (513)  58&-7562 
(FTS:  684-7562). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Tuxen,  Technical  Liaison, 
Risk  Assessment  Forum,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.  Washington.  DC  20460,  or 
call  (202)  475-^743. 

SUPPLEMENTARY  INFORMATION:  Since  the 
1970s,  the  Agency  has  faced  many 
environmental  issues  involving  2,3.7,8- 
tetrachlorodibenzo-p-dioxim  (2,2,7,6- 
TCDD),  a  chemical  that  has  several 
significant  toxic  effects  at  very  low 
doses  in  animals.  Fewer  toxic  effects 
have  been  definitively  demonstrated  in 
humans.  EPA  has  utilized  this  relatively 
extensive  data  base  to  generate  risk 
assessments  on  2,3,7,8-TCDD  in 
herbicides,  soil,  water,  fish,  and 
combustion  emissions. 

Many  other  members  of  "the  extended 
dioxin  family" — consisting  of  75  CDDs 
and  135  CDFs — are  also  present  in  the 
environment.  While  there  is  a  dearth  of 
specific  toxicological  data  by  which  to 
judge  the  human  health  and 
environmental  significance  of  these 
compounds,  there  is  concern  among 
scientists  that  many  of  these  closely 
related  chemicals  may  have 
toxicological  properties  similar  to  those 
of  2,3,7,8-TCDD,  but  possibly  expressed 
at  higher  doses. 

The  Forum  report  adopts  the  use  of 
weighting  factors  (TCDD  "Toxicity 
Equivalency  Factors"  or  TEFs)  for 
interpreting  the  human  health 
significance  of  mixtures  of  CDDs  and 
CDFs.  The  use  of  TEFs  allows  the 
Agency  to  estimate  quantitatively  the 
toxicity  of  CDD/CDF  mixtures  in  terms 
of  "2.3.7,8-TCDD  equivalents,"  which,  in 
turn,  can  be  evaluated  through  existing 
procedures  for  assessing  the  health 
significance  of  exposure  to  2,3,7,8- 
TCDD.  This  approach  is  consistent  with 
principles  set  forth  in  EPA's  risk 
assessment  guidelines  for  chemical 
mixtures  issued  on  September  21. 1986 
(51  FR  34014). 

The  TEFs  are  subject  to  change  as 
new  data  becomes  available.  The  TEF 
approach  thus  constitutes  an  interim 
science  policy  based  on  a  rational,  but 
not  definitive,  evaluation  of  the 
available  scientific  data.  The  Forum 
report  recommends  that  EPA  sponsor 
additional  research  that  would  allow  the 


Agency  to  adopt  more  definitive 
approaches  as  new  data  are  developed. 

The  report  incorporates  suggestions 
from  external  peer  reviewers  and  a 
special  panel  of  EPA's  Science  Advisory 
Board. 

Dated:  April  1, 1987. 
VauB  A.  Newill. 

Assistant  Administrator  for  Research  and 
Development 

(FR  Doc.  87-8035  Filed  4-»-87;  8;45  am) 

BILUNO  COOE  65M-60-M 


IER-FRL-3184-11 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075,  EPA. 

Availability  of  Environmental  Impact 
Statements  Filed  March  30, 1987  through 
April  03. 1987. 

EIS  No.  870111.  DSuppl,  FAA.  NH. 
Lebanon  Municipal  Airport  Runway 
18  Extension,  Outer  Marker  with 
Compass  Locator  Facility  Installation, 
Grafion  County.  Due:  May  26, 1987, 
Contact:  Kermit  Wiesselguist  (617) 
273-7204. 

EIS  No.  870112.  Final,  EPA,  OH.  Andrew 
W.  Breidenbach  Environmental 
Research  Center,  Full  Containment 
Facility,  Hamilton  County,  Due:  May 
11. 1987,  Contact:  Russell  Kulp:  (202) 
382-2172. 

EIS  No.  870113.  Draft,  MMS.  HI.  PAC. 
Hawaiian  Archipelago  and  Johnston 
Island  Exclusive  Economic  Zones, 
Marine  Mineral  Sale,  Leasing,  Due: 
June  25, 1987,  Contact:  Robert  Paul 
(213)  514-6148. 

EIS  No.  870114.  Final,  FHW,  VA,  VA- 
600  Improvement,  VA-603  to  VA-762, 
Smyth  County,  Due:  May  11, 1987. 
Contact:  James  Tumlin  (804)  771-2371. 

EIS  No.  870115.  Draft,  COD,  OK.  TX. 
Denison  Dam — Lake  Texoma 
Reevaluation  Plan,  Water  Resource 
Problems  and  Needs,  Red  River,  Due: 
May  26, 1987,  Contact:  Paul  Mace 
(918)  581-7857. 

EIS  No.  870116.  Final.  BLM.  AZ,  Phoenix 
Resource  Area,  Wilderness  Study 
Areas,  Designation,  Due:  May  11, 
1987,  Contact:  Bill  Carter  (602)  863- 
4464. 

EIS  No.  870117.  Final,  USN,  CA,  Target 
Ranges  R-2510  (West  Mesa)  and  R- 
2512  (East  Mesa),  Range  Safety  Zones, 
Land  Acquisition  and  Management  on 
Non-Federal  Lands,  Naval  Air  Facility 
El  Centro,  Imperial  County,  Due:  May 
11, 1987,  Contact:  Dana  Sakamoto 
(415)  877-7590. 
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ElSNo.  870118.  Final.  FHW.  CO.  CO-7/ 
Forest  Highway  26  Reconstruction, 
Meeker  Pari<  to  US  36  in  Estes  Pari<. 
Boulder  and  Larimer  Counties.  Due: 
May  n.  1987.  Contact:  R.E.  Arensdorf 
(303)  236-3468. 

EIS  No.  870119.  Final.  BOP.  GA.  lesup 
Federal  Correactional  Institution 
Complex.  Construction  and  Operation, 
Wayne  County,  Due:  May  11. 1987, 
Contact:  Loy  Hayes  (202)  272-6535. 

EIS  No.  870120.  Draft.  NFS,  CA,  Decker 
Canyon  Management  and 
Development  Concept  Plan.  Santa 
Monica  Mountains  National 
Recreation  Area,  Los  Angeles  and 
Ventura  Counties,  Due:  June  8, 1987, 
Contact:  Nancy  Ehorn  (818)  88&-3440. 

Amended  Notice 

EIS  No.  870051.  Draff,  USN,  CA,  San 
Francisco  Bay  Battleship  Battlegroup 
and  Cruiser  Destroyer  Group 
Homeporting.  Construction  and 
Operation,  San  Francisco  County, 
Due:  April  14. 1987.  Published  FR  2- 
13-87 — Review  period  extended. 

Dated:  April  7. 1987. 
Richard  E.  Sanderson. 

Director.  Office  of  Federal  Activities. 
|FR  Doc.  87-8079  Filed  4-9-87:  8:45  am) 

BILLING  CODE  656a-50-M 

IER-FRL-3184-21 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  23. 1987  through  March 
27. 1987  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  (CAA)  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  Federal  Register 
dated  February  7. 1986  (51  FR  4804). 

Draft  EISs 

ERP  No.  D-BLM-J70011-ND.  Rating 
EC2,  N.  Dakota  Resource  Mgmt.  Plan, 
ND.  Summary:  EPA  recommends  that 
the  final  EIS  specifically  state  how  the 
consultation  process  with  State  and 
federal  wildlife  management  agencies 
regarding  mitigation  aspects  of  oil  and 
gas  leasing,  coal  leasing,  and  surface 
land  management  will  occur.  The  EIS 
should  augment  its  description  of 
grassland  conditions,  and  analyze 
compliance  with  the  State  ambient  and 
emission  standards  for  hydrogen  sulfide. 


North  Dakota  public  lands  contain  very 
few  riparian  areas,  therefore,  these 
areas  could  be  selected  as 
demonstration  areas,  consistent  with  the 
BLM  policy  guidance  on  riparian  lands. 
ERP  No.  D-CDB-C89027-NY.  Rating 
EC2,  Metrotech  Site  Development 
Project.  Construction  and/or 
Rehabilitation,  UDAG,  NY.  Summary: 
EPA'8  review  of  the  draft  EIS  highlighted 
potential  impacts  to  air  quality,  sewage 
treati»ient  facilities,  municipal  water 
supply,  and  cultural  resources  that  may 
result  from  implementing  the  proposed 
project.  Accordingly.  EPA  requested  that 
additional  information  be  presented  in 
the  final  EIS  to  address  these  concerns. 
ERP  No.  DB-FHW-A41947-HI.  Rating 
EC2,  Interstate  H-3  Freeway 
Construction.  Halawa  Interchange  to 
Halelou  Interchange.  Reevaluation.  404 
Permit,  HI.  Summary:  EPA  expressed 
concerns  about  possible  project  impacts 
to  ground  water  quality.  EPA  requested 
additional  analysis  regarding  the  utility 
of  th«  basal  aquifer  and  potential 
impacts  to  the  aquifer  from  roadway 
runoff  and  spills.  EPA  noted  that  it 
proposes  to  make  a  determination  that 
the  Honolulu  County  area  has  an  aquifer 
that  Is  a  sole  or  principal  source  of 
drinking  water,  which  the  H-3  highway 
project  could  adversely  impact.  EPA 
requested  that  the  "sole  source"  issue  be 
addressed. 

EUPNo.  D-FHW-K40158-CA.  Rating 
EC2, 1-5  and  Santa  Ana  Freeway 
Widening  and  Interchange 
Reconstruction,  CA-22/57  Interchange 
to  CA-55,  404  Permit.  CA.  Summary: 
EPA  expressed  environmental  concerns 
because  the  draft  EIS  did  not:  (1) 
Adequately  describe  the  serious  air 
quality  problems  in  the  project  area:  (2) 
Fully  describe  the  assumptions  used  in 
the  High-Occupancy  Vehicle  lanes 
analysis:  (3)  Adequately  address 
conformity  with  the  State 
Implementation  Plan;  and  (4)  Discuss 
the  cumulative  air  quality  impacts  from 
adjoining  1-5  highway  projects.  EPA 
requested  that  the  final  EIS  address 
these  four  issues  more  thoroughly. 

ERP  No.  D-SCS-D36105-WV.  Rating 
LO.  Howard  Creek  Watershed  Flood 
Control  and  Watershed  Protection.  WV. 
Suminary:  EPA  had  no  objections  to  the 
development  and  implementation  of  the 
project,  as  proposed. 

Final  EISs 

ERP  No.  F-BLM-K03016-CA.  San 
Joaquin  Valley  Pipeline  and  Ancillary 
Faciities  Project.  Construction.  404 
Permit.  Right-of-Way  Grant.  Weir 
Station  to  Martinez  Oil  Refinery.  CA. 
Summary:  EPA  expressed  continuing 
concerns  about  the  pipeline  project's 
water  quality  impacts.  EPA  requested 


that  the  California  State  Lands 
Commission  and  BLM  continue  to 
coordinate  with  the  Army  Corps  of 
Engineers  (COE)  and  EPA  to  ensure  that 
the  COE's  nationwide  Clean  Water  Act 
(CWA)  Sect.  404  permit  conditions  are 
met  during  the  pipeline  construction 
phase.  EPA  also  requested  that  it  be 
kept  informed  of  the  progress  in  carrying 
out  mitigation  measures  adopted  in  the 
BLM's  Record  of  Decision. 

ERP  No.  F2-BLM-K65064-CA,  Alturas 
Resource  Area,  Pit  River  Canyon  and 
Tule  Mtn.  Wilderness  Study  Areas, 
Wilderness  Recommendations. 
Designation  or  Non-Designation.  CA. 
Summary:  EPA  had  no  comments  to 
offer  on  the  final  EIS. 

ERP  No.  F-COE-K36088-CA.  Coyote 
Creek  Flood  Control  Project.  Facilities 
Construction.  Sections  10  and  404 
Permits.  CA.  Summary:  EPA's  review 
indicated  that  the  final  EIS  adequately 
addressed  the  project's  environmental 
impact.  In  order  to  ensure  the 
maintenance  of  water  quality  and 
protected  beneficial  uses,  EPA 
recommended  that  commitments  to 
mitigation,  channel  maintenance 
requirements,  and  design  modifications 
be  made  prior  to  the  issuance  of  the 
CWA  Section  404  dredge-and-FiU  permit. 

ERP  No.  FS-SCS-G34037-LA.  Bell 
City  Watershed  Protection  and  Flood 
Control  Plan,  Additional  Channel  Work, 
LA.  Summary:  EPA  has  no  objections  to 
the  proposed  action  as  described. 

Dated:  April  7. 1987. 
Richard  E.  Sanderson, 
Director.  Office  of  Federal  Activities. 
[PR  Doc.  87-8080  Filed  4-9-87;  8:45  am) 

BILLING  CODE  6S60-SO-M 


IOPTS-00080;  FRL-3184-71 

Biotechnology  Science  Advisory 
Committee;  Open  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  1-day  meeting 
of  the  Biotechnology  Science  Advisory 
Committee.  The  meeting  will  be  open  to 
the  public.  The  Committee  will  discuss 
the  definition  of  environmental  release, 
the  definition  of  pathogen,  and 
greenhouse  containment  guidelines. 
date:  The  meeting  will  be  held  on 
Monday.  April  27.  starting  at  9  a.m.  and 
ending  at  approximately  5:30  p.m. 

ADDRESS:  The  meeting  will  be  held  at: 
The  Hyatt  Regency— Crystal  City.  2799 
Jefferson  Davis  Highway,  Arlington.  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency,  The 
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TSCA  Assistance  OfTice,  Office  of 
Pesticides  and  Toxic  Substances  (TS- 
799).  401  M  St.,  SW.,  Washington.  DC 
20460  (202-554-1404). 
SUPPLEMENTARY  INFORMATION: 
Attendance  by  the  public  will  be  limited 
to  available  space.  The  TSCA 
Assistance  Office  will  provide  rosters  of 
the  committee  members  and  additional 
information,  upon  request  after  April  10. 
1987.  A  summary  of  the  meeting  will  be 
available  from  that  office  at  a  later  date. 

Dated:  April  8, 1987. 
Victor  J.  Kimm, 

Deputy  Assistant  Administrator  for  Pesticides 

and  Toxic  Substances. 

|FR  Doc.  87-8147  Filed  4-9-67;  8:45  amj 

BILJJNQ  COOE  6SM-S(Hi 


FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  AC-566J 

First  Federal  Savings  and  Loan 
Association  of  Canton,  Canton,  OH; 
Final  Action  Approval  of  Conversion 
Application 

Dated:  April  2, 1987. 

Notice  is  hereby  given  that  on  March 
6. 1987,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Canton.  Canton.  Ohio  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW..  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati,  2000  Atrium  U,  221  E.  4th 
Street,  Cincinnati.  Ohio  45202. 
By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyera, 
Secretary. 
[FR  Doc.  87-8071  Filed  4-9-87:  8:45  am) 

BILUNQ  COOE  6720-01-«l 


(No.  AC-589] 

Gateway  Federal  Savings  &  Loan 
Association,  Cincinnati,  OH;  Final 
Action  Approval  of  Conversion 
Application 

Dated:  April  2, 1987. 

Notice  is  hereby  given  that  on  March 
31. 1987.  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 


designee,  approved  the  application  of 
Gateway  Federal  Savings  and  Loan 
Association.  Cincinnati,  Ohio  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  the  Board,  1700  G 
Street  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  of 
the  Federal  Home  Loan  Bank  of 
Cincinnati,  Post  Office  Box  598, 
Cincinnati.  Ohio  45201. 

By  the  Federal  Home  Loan  Bank  Board. 
]eff  Sconyers, 
Secretary. 
[FR  Doc.  87-8072  Filed  4-9-87:  8:45  am) 

BIUJNQ  COOC  •720-01-M 


[No.  AC-588] 

Peoples  Savings  Bank,  F.S.B.,  Monroe, 
Ml;  Final  Action  Approval  of 
Conversion  Application 

Dated:  April  2, 1987. 

Notice  is  hereby  given  that  on  March 
27, 1987,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Peoples  Savings  Bank,  F.S.B.,  Monroe, 
Michigan  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  L^an 
Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Indianapolis,  1350 
Merchants  Plaza,  South  Tower,  115 
West  Washington  Street,  Indianapolis, 
Indiana  46204. 

By  the  Federal  Home  Ix)an  Bank  Board. 
Jeff  Sconyers, 
Secretary. 
[FR  Doc.  87-a070  Filed  4-9-87;  8:45  am) 

BILUNG  CODE  e72IMI1-M 


(No.  AC-587] 

St.  Paul  Federal  Bank  for  Savings, 
Chicago,  IL;  Final  Action  Approval  of 
Conversion  Application 

Dated:  April  2, 1987. 

Notice  is  hereby  given  that  on  March 
27, 1987.  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of  St. 
Paul  Federal  Bank  for  Savings,  Chicago, 
Illinois,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 


application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Chicago,  111  East  Wacker  Drive,  Suite 
800,  Chicago,  Illinois  60601. 

By  the  Federal  Home  Loan  Bank  Board. 
)eff  Sconyers, 
Secretary. 

[FR  Doc.  87-6069  Filed  4-9-87;  8:45  am) 
BILLING  COOE  6720-01-M 


(No.  AC-5901 

Washington  Federal  Savings  Bank, 
Hillsboro,  OR;  Final  Action  Approval  of 
Conversion  Application 

Dated:  April  2, 1987. 

Notice  is  hereby  given  that  on  March 
27, 1987,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Washington  Federal  Savings  Bank, 
Hillsboro,  Oregon  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW., 
Washington.  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Seattle,  1501  4th 
Avenue,  19th  Floor,  Seattle,  Washington 
98101-1693. 

By  the  Federal  Home  Loan  Bank  Board, 
(eff  Sconyers, 
Secretary. 
[FR  Doc.  87-8073  Filed  4-9-67;  8:45  am) 

BILLING  COOE  e7ZO-01-M 


FEDERAL  RESERVE  SYSTEM 

Gerald  C.  Meyers  et  al.;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have, 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
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of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  24. 1987. 

A  Fednal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago.  Illinois  60690: 

1.  Gerald  C.  Meyers,  Riverside. 
Illinois;  to  acquire  11.20  percent  of  the 
voting  shares  of  Valley  Banc  Services 
Corp..  Antioch,  Illinois,  and  thereby 
indirectly  acquire  State  Bank  of  Hinkley. 
Hinkley.  Illinois,  and  State  of  Bank  of 
Osco,  Osco,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Dr.  F.A.  Barnett,  Paris,  Missouri;  to 
acquire  18.76  percent  of  the  voting 
shares  of  Paris  Bancshares.  Inc..  Paris, 
Missouri,  and  thereby  indirectly  acquire 
Paris  National  Bank,  Paris,  Missouri. 

)amefl  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-8006  Filed  4-9-«7;  8:45  am] 

BILUNG  CODE  eZIO-OVM 

Peoples  Bancshares,  Inc.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Boards  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  May  2, 
1987. 


A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  I^ople  Bancshares,  Inc.,  Lewisville. 
Arkansas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Peoples  Bank  and  Loan 
Company,  Lewisville,  Aricansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  6. 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-8007  Filed  4-9-87;  8:45  am) 

BlUJNa  C00£  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  Forms  Submitted  to  tt>e  Office 
of  Management  and  Budget  for 
Clearance 

Eadh  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Man^ement  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  March  27, 
1987.  j 

Public  Health  Service  (PHS) 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  Package) 

Food  and  Drug  Administration 

Subject:  Application  for  Commission — 
Extension — (0910-0010) 

Respondents:  Individuals  or  households 

Subject:  Investigatioml  New  Drug 
Application— 21  CFR  Part  312— 
Reinstatement— (0910-0162) 

Respondents:  Businesses  or  other  for- 
profit;  Non-profit  institutions:  Small 
businesses  or  organizations 

Subject:  Current  Good  Manufacturing 
Practices  for  Finished 
Pharmaceuticals— 21  CFR  Part  211— 
Reinstatement— (0910-0139) 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations 

National  Institutes  of  Health 

Subject:  Survey  of  Physician's  Practice 
Behaviors  Related  to  the  Prevention  of 
Lung  Disease — New — 

Respondents:  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations. 


Health  Resources  Services 
Administration 

Subject;  HRSA  Competing  Training 
Grant  Application — Revision — (0915- 
0060). 
Respondents;  Non-profit  institutions 
OMB  Desk  Officer  Shannah  Koss 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on  301- 

594-5706  for  copies  of  package) 
Subject;  Public  Assistant  Agency 

Information  Request — Extension — 

(0960-0095) 
Respondnets:  State  or  local 

governments;  Non-profit  institutions. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-8650  for  copies  of  package) 

Subject:  Home  Health  Agency  Cost 
Report— Extension — (0938-0022)— 
HCFA-1728-88 

Respondents:  Businesses  or  other  for- 
profit;  Non-profit  institutions 

Subject  Questionnaire  Concerning 
Forged  Check— Extension— (0938- 
0205)— HCFA-^51 

Respondents:  Individuals  or  households 

Subject;  TTiird  Party  Premium  Billing 
Request— Extension — (0938-0041) — 
HCFA-E384 

Respondents:  Individuals  or  households 

OMB  Desk  Officer  Allison  Herron. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS/FDA:  202-245-2100 
HCFA:  301-594-8650 
SSA:  301-594-4706 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  3208,  Washington, 
DC  20503.  Attn:  (name  of  OMB  Desk 
Officer). 

Dated:  April  7, 1987 
lames  F.  Trickett, 

Director,  Office  of  Administrative  and 
Management  Services. 
(FR  Doc.  87-8022  Filed  4-9-fl7;  8:45  am) 
BILLING  COOE  41S0-04-M 
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Food  and  Drug  Administration 

I  Docket  No.  77N-0240;  DESI  12836) 

Dipyridamole;  Drugs  for  Human  Use; 
Drug  Efficacy  Study  Implementation; 
Withdrawal  of  Approval  of  New  Drug 
Applications 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  new  drug  applications 
(NDA's)  for  certain  single-entity 
coronary  vasodilators  containing 
dipyridamole  insofar  as  they  provide  for 
the  indication  lacking  substantial 
evidence  of  effectiveness.  FDA  offered 
an  opportunity  for  a  hearing,  but  no 
hearing  was  requested  for  these 
products. 

EFFECTIVE  DATE:  May  11, 1987. 
ADDRESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
reference  number  DESI  12836  and 
directed  to  the  Division  of  Drug  Labeling 
Compliance  (HFN-310),  Center  for  Drugs 
and  Biologies,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  O'Neal,  Center  for  Drugs  and 
Biologies  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  2857,  301-295-8041. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
on  January  15, 1987  (52  FR  1663),  the 
Acting  Deputy  Director  of  the  Center  for 
Drugs  and  Biologies  revoked  a 
temporary  exemption  for  drug  products 
containing  dipyridamole.  The  exemption 
permitted  these  products  to  remain  on 
the  market  beyond  the  time  limits 
scheduled  for  implementation  of  the 
Drug  Efficacy  Study.  The  notice  also 
offered  an  opportunity  to  request  a 
hearing  on  the  proposal  to  withdraw 
approval  of  the  NDA's  for  these 
products  insofar  as  they  provide  for  the 
indication,  long  term  therapy  of  chronic 
angina  pectoris.  The  proposal  was 
based  on  the  conclusion  that  the  data 
submitted  in  support  of  this  indication 
did  not  constitute  substantial  evidence 
of  effectiveness  as  required  by  section 
505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e))  and  21 
CFR  314.126.  In  a  notice  published  in  the 
Federal  Register  of  February  23, 1987  (52 
FR  5501).  the  January  15. 1987  notice 
was  amended  by  adding  16 
conditionally  approved  applications. 

As  stated  in  the  notice  of  opportunity 
for  hearing,  the  failure  to  request  a 


hearing  constitutes  an  election  not  to 
make  use  of  the  opportunity  for  a 
hearing.  Accordingly,  this  notice 
withdraws  approval,  insofar  as  they 
pertain  to  the  indication,  long  term 
therapy  of  chronic  angina  pectoris,  of 
the  following  new  drug  applications  that 
were  listed  in  the  January  15, 1987  notice 
and  for  which  no  hearing  was  requested: 

1.  ANDA  12-836;  Persantine  Tablets 
containing  25  milligrams  (mg)  of 
dipyridamole  per  tablet;  Boehringer 
Ingelheim  Pharmaceuticals,  Inc.,  90  East 
Ridge,  Ridgefield,  CT  06877. 

2.  ANDA  86-758:  Persantine  Tablets 
containing  75  mg  dipyridamole  per 
tablet;  Boehringer  Ingelheim. 

3.  ANDA  86-759;  Persantine  Tablets 
containing  50  mg  of  dipyridamole  per 
tablet:  Boehringer  Ingelheim. 

4.  ANDA  88-981;  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Bolar  Pharmaceutical  Co.,  Inc., 
130  Lincoln  St.,  Capiague,  NY  11726. 

5.  ANDA  87-664;  Dipyridamole 
Tablets  containing  75  mg  to  the  drug  per 
tablet;  Ascot  Hospital  Pharmaceuticals, 
Inc.  8050  North  Lawdale  Ave.,  Skokie,  IL 
60076. 

6.  ANDA  87-676:  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet:  Mylan  Pharmaceuticals,  Inc.,  P. 
O.  Box  4293,  Morgantown.  WV  26505 
(withdrew  hearing  requests). 

7.  ANDA  87-688:  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Ascot. 

8.  ANDA  87-710:  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 
tablet;  Vargard  Laboratories,101-107 
Sampson  St.,  Glasgrow,  KY  42141 

9.  ANDA  87-829;  Persantine-50 
Tablets  containing  50  mg  dipyridamole 
per  tablet:  Boehringer  Ingelheim. 

10.  ANDA  87-832;  Persantine-75 
Tablets  containing  75  mg  dipyridamole 
per  tablet;  Boehringer  Ingelheim. 

11.  ANDA  87-882:  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet:  Mylan  Pharmaceuticals 
(withdrew  hearing  request). 

12.  ANDA  87-883;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet:  Mylan  Pharmaceuticals 
(withdrew  hearing  request). 

13.  ANDA  88-263:  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet:  Vangard  Laboratories. 

14.  ANDA  88-264:  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet:  Vangard  Laboratories. 

15.  ANDA  88-434;  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  Ascot. 

16.  ANDA  88-512:  Dipyridamole 
Tablets  containing  25  mg  of  the  drug  per 


tablet;  West-Ward,  Inc..  465  Industrial 
Way  West,  Eatontown,  NJ  07724. 

17.  ANDA  88-513:  Dipyridamole 
Tablets  containing  50  mg  of  the  drug  per 
tablet;  West-Ward,  Inc. 

18.  ANDA  88-624;  Dipyridamole 
Tablets  containing  75  mg  of  the  drug  per 
tablet;  West-Ward,  Inc 

Any  drug  product  that  is  identical, 
related,  or  similar  to  these  products  and 
is  not  the  subject  of  an  approved  new 
drug  application,  a  pending  hearing 
request,  or  the  amendment  published  in 
the  Federal  Register  on  February  23, 
1987,  is  covered  by  the  new  drug 
applications  listed  above  and  is  subject 
to  this  notice  (21  CFR  310.6).  Any  person 
who  wishes  to  deterrmine  whether  a 
specific  product  is  covered  by  this 
notice  should  write  to  the  Division  of 
Drug  Labeling  Compliance  (address 
above).  This  withdrawal  of  approval 
does  not  apply  to  the  products  for  which 
a  hearing  was  requested.  The  requests 
are  now  under  review  and  will  be 
subject  of  a  future  Federal  Register 
notice. 

The  Acting  Director  of  the  Center  for 
Drugs  and  Biologies  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  drug  products, 
evaluated  together  with  the  evidence 
available  to  him  when  the  applications 
were  approved,  there  is  a  lack  of 
substantial  evidence  that  the  products 
named  above  will  have  the  effects  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  the  applications 
listed  above  and  all  their  amendments 
and  supplements  insofar  as  they  pertain 
to  the  indication,  long  term  therapy  of 
chronic  angina  petoris,  is  withdrawn 
effective  May  11, 1987.  Shipment  in 
interstate  commerce  of  these  products  or 
any  identical,  related,  or  similar  product 
that  is  not  the  subject  of  an  approved 
new  drug  application  or  a  pending 
hearing  request  will  then  be  unlawful. 

This  notice  is  issued  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (sec.  505, 
52  Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  authoirty  delegated  to 
the  Acting  Director  of  the  Center  for 
Drugs  and  Biologies  (21  CFR  5.82) 

Dated:  April  1.  1987. 
Gerald  F.  Meyer, 

Acting  Deputy.  Center  for  Drugs  and  Biologies 
|FR  Doc.  87-8003  Filed  4-9-87:  8:45  am) 
BILUNG  CODE  41MM)1-M 
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Health  Resources  and  Services 
Administration 

Advisory  Committees;  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
May  1987: 

Name:  National  Advisory  Council  on 
Nurse  Training 

Date  and  Time:  May  11-13. 1987.  9:00 
a.m. 

Place:  Conference  Room  L.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857 

Open  on  May  12,  9:00  a.m. — 12:30  p.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Council  advisers  the 
Secretary  and  Administrator.  Health 
Resources  and  Services 
Administration,  concerning  general 
regulations  and  policy  matters  arising 
in  the  administration  of  the  Nurse 
Education  Admendments  of  1985  (Pub. 
L  99-92).  The  Council  also  performs 
final  review  of  grant  applications  for 
Federal  assistance,  and  makes 
recommendations  to  the 
Administrator,  HRSA. 

Agenda:  Agenda  items  for  the  open 
portion  of  the  meeting  will  cover 
announcements',  consideration  of 
minutes  of  the  previous  meeting; 
reports  by  the  Director.  Bureau  of 
Health  Professions,  the  Director, 
Division  of  Nursing,  and  staff  reports. 
The  meeting  will  be  closed  to  the 
public  on  May  12,  at  12:30  p.m.  for  the 
remainder  of  the  meeting  for  the 
review  of  grant  applications  for 
Advanced  Nurse  Training  Education 
applications.  Nurse  Practitioner/ 
Nurse  Midwifery,  and  Special  Project 
Grants  applications.  The  closing  is  in 
accordance  with  the  provisions  set 
forth  in  section  552b{c)(b),  Title  5.  U.S. 
Code  and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to 
section  10(d)  of  Pub.  L.  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meeting,  or  other 
relevant  information  should  write  to  or 
contact  Dr.  Mary  S.  Hill,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Room  5C- 
04,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443-6193. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Dated.  March  28, 1987. 
|ackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
[FR  Doc.  87-7993  Filed  4-9-87;  8:45  am] 

BlUJira  CODE  4160- 1S-M 


Public  Health  Service 

Health  Resources  and  Services 
Administration;  Indian  Alcohol  and 
Substance  Abuse  Prevention  and 
Treatment  Act  of  1966;  Delegation  of 
Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of  March 
16, 1987  (52  FR  9542)  by  the  Secretary  of 
Health  and  Human  Services  to  the 
Assistant  Secretary  for  Health,  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Administrator,  Health 
Resources  and  Services  Administration, 
with  authority  to  redelegate,  all  the 
authority  delegated,  excluding  the 
authority  under  section  4229(b),  to  the 
Assistant  Secretary  for  Health  under  the 
Indian  Alcohol  and  Substance  Abuse 
Prevention  and  Treatment  Act  of  1986 
concerning  the  development  and 
implementation  of  a  coordinated 
program  for  the  prevention  and 
treatment  of  alcohol  and  substance 
abuse  at  the  local  level  and  other 
purposes,  excluding  the  authories  to 
issue  regulations,  and  submit  reports  to 
Congress. 

Ttiis  delegation  became  effective  on 
April  2, 1987. 

Dated:  April  2, 1987. 
Robert  E.  Windom, 

Assistant  Secretary  for  Health. 
[FRDoc.  87-7934  Filed  4-9-87;  8:45  am] 

BILUNQ  CODE  4160-17-M 


Office  of  the  Assistant  Secretary  for 
Health;  Statement  of  Organization, 
Functions  and  Delegations  of 
Authority 

Part  H.  PubUc  Health  Service  (PHS). 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHS)  (42 
FR  61318,  December  2, 1977,  as  amended 
most  recently  at  52  FR  9219.  March  23. 
1987)  is  amended  to  reflect:  (1) 
Establishment  of  an  Office  of  the 
Surgeon  General;  (2)  transfer  of 
functions  of  the  Division  of 
Commissioned  Personnel  Operations 
(CPOD),  Office  of  Personnel 
Management,  Office  of  Management, 
into  the  new  Office  of  the  Surgeon 
General;  and  (3)  revision  of  the  Office  of 


Personnel  Management  statement  by 
eliminating  the  CPOD  functions. 

Office  of  the  Assistant  Secretary  for 
Health    i 

Under  Chapter  HA,  Office  of  the 
Assistant  Secretary  for  Health,  Section 
HA-10,  Organization,  add  to  the  list  of 
organizations  item  18.  Office  of  the 
Surgeon  General  (HAN). 

Under  Section  HA-20,  Functions,  after 
the  title  and  statement  for  the  Office  of 
Emergency  Preparedness  (HAP),  add  the 
following  title  and  statement: 

Office  of  the  Surgeon  General  (HAN). 
Under  the  direction  of  the  Surgeon 
General  the  Office  provides  staff 
support  to  the  Surgeon  General  for  (1) 
release  of  reports  of  the  Surgeon 
General  such  as:  "Smoking  and  Health" 
and  "Healtliy  People"  under  authority  of 
the  Secretary  of  Health  and  Human 
Services  (15  U.S.C.  1337);  (2) 
management  of  the  personnel  system  of 
the  Commissioned  Corps,  under  the 
aegis  of  the  ASH.  including  recruitment 
and  retention  of  commissioned  officers; 
(3)  activities  relating  to  membership  on 
the  Board  of  Regents  of  the  Uniformed 
Services  University  of  the  Health 
Sciences  and  as  principal  health  official 
for  PHS  on  all  matters  related  to  poHcies 
affecting  PHS  faculty  and  students  (10 
U.S.C  2113(a)(3);  (4)  activities  related  to 
responsibilities  on  other  boards, 
including  the  (a)  National  Library  of 
Medicine;  (b)  Armed  Forces  Institute  of 
Pathology  (AFIP);  (c)  Gorgas  Memorial 
Institute  on  Tropical  Medicine;  (d)  AMA 
House  of  Delegates;  (e)  Executive 
Committee,  Association  of  Military 
Surgeons  of  the  United  States. 

The  Office  provides  support  to  the 
Surgeon  General  (5)  in  issuing  warnings 
to  the  public  on  health  hazards  (6)  for 
review  of  the  particulars  of  Department 
of  Defense  (DoD)  plans  for 
transportation,  open  testing  and 
disposal  of  lethal  chemicals  and 
biological  agents  and  in  recommending 
precautions  necessary  to  protect  the 
public  health  and  safety  binding  on  the 
Secretary,  DoD,  which  can  only  be 
overridden  by  the  President  (P.L.  91-441) 
(50  U.S.C.  15-12  (2,3));  (7)  in  serving  as 
the  focal  point  for  communication  with 
professional  societies  to  receive,  solicit 
and  channel  concerns  regarding  health 
policy;  and  (8)  in  representing  PHS  at 
national  and  international  health  and 
professional  meetings  to  interpret  PHS 
philosophy,  policies,  organizational 
responsibilities  and  programs. 

Division  of  Commissioned  Personnel 
(HAN2).  The  Division  supports  the 
Surgeon  General  to  (1)  administer  a 
comprehensive  personnel  management 
program  for  the  Public  Health  Service 
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Commissioned  Corps;  (2)  perform  all 
operating  functions  associated  with  the 
Commissioned  Corps  personnel  system; 
(3)  provide  advice  and  counsel 
concerning  rights  and  benefits  to 
members  of  the  Corps;  (4)  provide 
guidance  and  assistance  to  the  OASH 
and  the  PHS  agencies  concerning 
personnel  management  of  the 
Commissioned  Corps;  and  (5)  serve  as 
the  central  repository  for  all  records 
reflecting  the  service  and  status  of 
members  of  the  Corps. 

Under  Section  HA-20,  Functions, 
Office  of  Management  (HAU),  after  the 
title  Office  of  Personnel  Management 
(HAU3).  delete  reference  to  . . .  "(1) 
Uniform  Service,  PHS  Commissioned 
Officers"  and  change  the  statement 
reflecting  personnel  management 
systems  to  read  "provides  leadership 
and  direction  in  the  planning  and 
implementation  of  comprehensive 
personnel  management  system  for  PHS 
Federal  career,  career-conditional  and 
other  employees; . . .". 

Delegations  of  Authority 

Section  H-30,  Delegation  of  Authority. 
Notice  is  hereby  given  that  pursuant  to 
these  organization  changes  within  the 
Office  of  the  Assistant  for  Health,  the 
following  delegation  actions  were  taken: 

Pursuant  to  the  delegations  of 
authorities  vested  in  the  Assistant 
Secretary  for  Health  by  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Surgeon  General  the 
authority  to: 

1.  Appoint  individuals  in  the  Reserve 
Corps  of  the  PHS  Commissioned  Corps 
pursuant  to  42  U.S.C.  204; 

2.  Terminate  commissions  of  Reserve 
Corps  Officers  without  the  consent  of 
the  officers  concerned  pursuant  to  42 
U.S.C.  209(a)(2); 

3.  Make  or  terminate  temporary 
promotions  of  regular  and  Reserve 
Corps  officers  pursuant  to  42  U.S.C. 
211(a).  (k).  and  (1);  and 

4.  Prescribe  titles,  appropriate  to  the 
several  grades,  for  PHS  commissioned 
officers,  other  than  medical  officers, 
pursuant  to  42  U.S.C.  207(b). 

This  authority  may  be  exercised  by 
and  redelegated  only  to  officials  of  the 
Public  Health  Service  who  are  required 
to  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the 
Senate. 

The  Assistant  Secretary  for  Health 
has  delegated  to  the  Surgeon  General, 
with  authority  to  redelegate,  all 
authorities  vested  in  the  Assistant 
Secretary  for  Health  which  are 
necessary  to  administer  the  PHS 
Commissioned  Corps  Personnel  System, 
including,  but  not  limited  to  authorities 


contained  in  Titles  5, 10.  37  and  42  of  the 
United  States  Code;  regulations  issued 
pursuant  thereto;  and  Reorganization 
Plan  3  of  1986,  but  excluding  the 
authority  to: 

1.  Create  special  temporary  positions 
in  the  grade  of  Assistant  Surgeon 
General; 

2.  Determine  the  numerical 
requirements  of  the  Commissioned 
Corps;  (After  the  numerical 
requirements  of  the  Commissioned 
Corps  have  been  established,  the 
requirements  in  each  grade  in  each 
category  of  the  Commissioned  Corps 
will  be  established  by  the  Assistant 
Secretary  for  Health  or  his  designee.) 

3.  Waive  entrance  qualificaitons  for 
original  appointment  to  the  Reserve 
Corps  in  time  of  war  or  national 
emergency; 

4.  Investigate  commissioned  officers 
in  the  interests  of  the  national  security; 

5.  Approve  personnel  policies  which 
apply  both  to  the  Commissioned  Corps 
and  Civil  Service  personnel  Systems; 

6.  Administer  the  Board  for  Correction 
of  PHS  Commissioned  Corps  Records 
(10  U.S.C.  1552):  and 

7.  Prescribe  regulations  pertaining  to 
the  PHS  Commissioned  Corps. 

All  delegations  heretofore  issued  by 
the  Assistant  Secretary  for  Health  to  the 
Director,  Office  of  Management, 
pertaining  to  the  PHS  Commissioned 
Corps  Personnel  System,  except  the 
authority  under  10  U.S.C.  1552 
concerning  the  Board  for  Correction  of 
PHS  Commissioned  Corps  Records  have 
been  revoked.  However,  redelegations 
of  these  authorities  by  the  Director, 
Office  of  Management,  may  continue 
until  new  delegations  are  made, 
provided  they  are  consistent  with  the 
delegation  herein  to  the  Surgeon 
General. 

This  delegation  of  authorities  was 
effective  on  March  30, 1987. 

Dated:  March  3a  1987. 
Robert  E.  Windom, 

Assistant  Secretary  for  Health. 

(FR  Doc.  87-7935  Filed  4-9-87:  8:45  am) 

BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits; 
Sea  Worid,  Inc.,  et  al. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.\. 


PRT-7ie347 

Applicant:  Sea  Worid,  Inc..  San  Diego.  CA. 

In  52  FR  8984.  March  20, 1987.  the 
Notice  of  Receipt  for  this  application 
stated  the  applicant  of  PRT-716347  was 
Sea  World  of  Florida.  This  is  in  error,  as 
the  applicant  should  read  Sea  Worid, 
Inc.,  San  Diego,  CA.  The  public 
comment  period  will  not  be  extended 
and  will  terminate  April  20, 1987. 
PRT-717177 

Applicant  San  Francisco  Zoological  Garden, 
San  Francisco.  CA. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female  great 
Indian  one-horned  rhinoceros 
[Rhinoceros  unicornis]  to  be  taken  from 
the  wild  in  the  Royal  Chitwan  National 
Park.  Nepal  for  the  purpose  of  genetic 
enrichment  for  the  captive  breeding 
program  and  for  conservation  education. 
These  animals  are  to  be  included  in  the 
American  Association  of  Zoological 
Parks  and  Aquariums'  Species  Survival 
Plan  program  for  great  Indian  one- 
homed  rhinoceros. 

PRT-716947 

Applicant-  Frank  Buck  Bring  Em  Back  Alive. 
Inc..  Sarasota,  FL. 

The  applicant  requests  a  permit  to 
export  and  reimport  six  female  Asian 
elephants  [Elephas  maximum)  for  the 
purpose  of  enhancement  of  survival 
through  public  display  and  conservation 
education. 

PRT-7ie94l 

Applicant  Robert  F.  Fortier,  Ripley,  MS. 

The  applicant  requests  a  permit  to 
import  a  trophy  from  a  bontebok 
[Damaliscus  dorcas  dorcos)  which  was 
a  member  of  a  captive  herd  maintained 
by  F.W.M.  Bowker.  Jr.,  Grahamstown, 
Republic  of  South  Africa.  The  herd  is 
maintained  for  the  purpose  of  sport 
hunting.  The  applicant  contends  that 
permission  to  import  this  trophy  will 
enhance  the  likelihood  of  the  continued 
maintenance  of  this  herd  and  thereby 
enhance  the  likelihood  of  the  survival  of 
the  species. 

PRT-715414 

Applicant:  Frank  Preston,  Phillipsburg.  NJ. 

The  applicant  requests  a  permit  to 
import  a  trophy  of  a  bontebok 
(Damaliscus  dorcas  dorcas]  which  was 
a  member  of  a  captive  herd  maintained 
by  Phil  van  der  Merwe,  Skietkuil, 
Hutchinson.  Cape  Province.  Republic  of 
South  Africa.  The  herd  is  maintained  for 
the  purpose  of  sport  hunting.  The 
applicant  contends  that  permission  to 
import  this  trophy  will  enhance  the 
likelihood  of  the  continued  maintenance 


llT-^f 
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of  this  herd  and  thereby  enhance  the 
likelihood  of  the  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm] 
Room  611. 1000  North  Glebe  Road, 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  April  7.  1987. 
R.K.  Robinson. 

Chief.  Branch  of  Permits  Federal  Wildlife 
Permit  Office. 
|FR  Doc.  87-8104  Filed  4-9-67;  8:45  am| 

BILUNG  COOe  4310-5S-M 


Bureau  of  Indian  Affairs 

Pueblo  of  Santa  Ana,  NM.; 
Determination 

March  25. 1987. 

Pursuant  to  section  6(b)(2)  of  the  Act 
of  October  28, 1986,  Pub.  L  99-575. 100 
Slat.  3243.  the  determination  is  hereby 
made  that  no  consents  to  easements  are 
required  for  private  easements  of  access 
as  described  in  section  6(b)(1).  The 
Pueblo  of  Santa  Ana,  New  Mexico,  and 
the  Secretary  of  the  Interior  received 
applications  for  private  easements 
before  the  dale  specified  in  section 
(6)(b)(l)(B). 

Further,  the  provisions  of  section  1  (a) 
and  (b)  shall  become  effective  on  the 
day  on  which  this  Notice  is  published  in 
the  Federal  Register,  as  provided  in 
section  6(b)(1). 
Ross  O.  Swimmer. 
Assistant  Secretary.  Indian  Affairs. 
(FR  Doc.  87-7992  Filed  4-9-67:  8:45  am) 

StLUNG  COOE  431(H>3-M 


Bureau  of  l^nd  Management 

(FES87-151 

Availability  of  Ptioenix  Final 
Wilderness  Environmental  impact 
Statement 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability  of  Phoenix 
final  wilderness  environment  impact 
statement. 

summary:  The  Final  Phoenix 
Wilderness  Environmental  Impact 


Statesmenl  assesses  the  environmental 
consequences  of  managing  six 
wilderness  study  areas  as  wilderness  or 
nonwilderness.  The  alternatives 
assessed  include: 

(1)  An  "All  Wilderness  Alternative" 
for  eich  wilderness  study  area  and 

(2)  A  "No  Wilderness  Alternative"  for 
each  wilderness  study  area. 

The  names  of  the  wilderness  study 
areas,  their  total  acreages,  and  the 
proposed  actions  for  each  are  as 
follows: 

MounI  Wilson— 24.821  acres  (all  suitable) 
Hells  Canyon — 9,379  acres  (all  nonsuitable) 
White  Canyon — 6.938  acres  (all  nonsuitable) 
Picacho  Mountains— 6.400  acres  (all 

nonsuitable) 
Coyote  Mountains— 5.080  acres  (all 

suitable) 
Babo^uivari  Peak— 2.065  acres  (all  suitable). 

The  Bureau  of  Land  Management 
wilderness  proposals  will  ultimately  be 
forwarded  by  the  Secretary  of  the 
Interior  and  the  President  to  Congress. 
The  final  decision  on  wilderness 
designation  rests  with  Congress. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henri  R.  Bisson,  Acting  District 
Manager.  Phoenix  District  Office.  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  85027.  Telephone  (602)  863- 
4464, 

SUPI>LEMENTARY  INFORMATION:  Copies 
of  the  environmental  impact  statement 
may  be  obtained  from  the  District 
Manager,  Phoenix  District,  Bureau  of 
Land  Management,  2015  West  Deer 
Vallfey  Road,  Phoenix,  Arizona  85027. 
Copies  are  also  available  for  inspection 
at  the  following  locations. 
Department  of  the  Interior,  Bureau  of 

L4nd  Management,  18th  and  C  Streets, 

NW.,  Washington,  DC  20240 
Arizona  State  Office,  Bureau  of  Land 

Management,  Public  Room,  3rd  Floor. 

3707  North  7th  Street.  Phoenix, 

Arizona  85011 
Kingman  Resource  Area  Office.  2475 

Beverly  Avenue.  Kingman.  Arizona 

8f401 

Dited:  April  2. 1987. 
Bruce  Blanchard, 

Director.  Office  of  Environmental  Project 
Review. 
(FR  Doc.  87-7690  Filed  4-9-87;  8:45  am) 

WLLtra  CODE  4310-32-M 


(U-1361,  li-18619,  and  U-429191 

Utah;  Proposed  Continuation  of 
Withdrawal 

AQiNCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


summary:  The  Bureau  of  Reclamation 
proposes  that  a  1.362.47-acre  withdrawal 
for  the  Jensen  Unit,  Ute  Indian  Unit  and 
Vernal  Unit.  Central  Utah  Project, 
continue  until  December  31,  2090.  The 
land  would  remain  closed  to  surface 
entry  and  mining  but  has  been  and 
would  remain  open  to  mineral  leasing. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management,  324  South  State,  Suite  301, 
Salt  Lake  City,  UT  8411. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  Hikida.  Utah  State  Office.  (801) 
524-3074. 

The  Bureau  of  Reclamation  proposes 
that  the  existing  land  withdrawals  made 
by  Public  Land  Order  No.  4385  of  March 
19. 1968.  Public  Land  Order  No.  5613  of 
February  7, 1977.  and  Secretarial  Order 
of  June  11. 1943.  be  partially  continued 
until  December  31.  2080.  pursuant  to 
section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat. 
2751,  43  U.S.C.  1714. 

The  lands  involved  are  located 
approximately  10  miles  northeast  of 
Vernal  and  aggregate  1,362.47  acres  in 
Uintah  County.  Utah. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Red  Flat  Dam  Reservoir  and 
related  facilities,  part  of  the  Jensen  Unit; 
the  Halfway  Hollow  Reservior,  part  of 
the  Ute  Indian  Unit;  and  the  Steinaker 
Dam,  Reservoir  and  related  faciUties, 
part  of  the  Vernal  Unit.  The 
withdrawals  segregate  the  land  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
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Dated:  April  2, 1987. 

Orval  L  Hadley, 

Chief,  Branch  of  Lands  and  Minerah 
Operations. 

|FR  Doc.  87-7974  Filed  4-&-87;  8:45  am) 

MLUNG  CODE  431»-00-« 


[U-0146858] 

Proposed  Continuation  of  Wtttidrawal; 
Utah 

AGENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  that  a  1,471.99-acre  withdrawal 
for  the  Upalco  Unit,  Central  Utah 
Project,  continue  until  December  31. 
2010.  The  land  would  remain  closed  to 
surface  entry  and  mining  but  has  been 
and  would  remain  open  to  mineral 
leasing. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management.  324  South  State.  Suite  301. 
Salt  Lake  City.  UT  84111. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  Hikida,  Utah  State  Office.  (801) 
524-3074. 

The  Bureau  of  Reclamation  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Order  No.  4192  of  April 
10, 1967,  be  continued  until  December 
31,  2010,  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C.  1714. 

The  lands  involved  are  located 
approximately  140  miles  east  of  Salt 
Lake  City,  and  aggregate  1,471.99  acres 
in  Duchesne  County,  Utah. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Upalco  Unit  of  the  Central 
Utah  Project.  The  withdrawal  segregates 
the  land  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  his  notice,  ail  persons 
who  wish  to  submit  comments 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  lu  ihe  undersigned  officer  at  the 
addressed  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 


who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  aand  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  fmal  determination  is  made. 

Dated:  April  2, 1987. 

Orval  L  Hadley. 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  87-7973  Filed  4-2-87;  8:45  am] 

MLUMG  CODC  4310-00.41 


Minerals  Management  Service 

Outer  Continental  Shelf  Development 
Operations  Coordination;  Chevron 
U.SJV.  Inc. 

aqency:  Minerals  Management  Service. 
Interior. 

action:  Note  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3336,  Block  35,  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Leeville,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  April  2, 1987. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Eimwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p jn.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPi^MENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executive  of  affected 
local  governments,  and  other  interested 


parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  April  3, 1987. 

|.  Rogers  Pearcy, 

Regional  Director.  Gu/f  of  Mexico  OSC 
Region. 

(FR  Doc.  87-7989  Filed  4-0-87;  a-45  am] 

enxtMocooE  oio-mr-m 


Outer  Continental  Shelf  Development 
Operations  Coordination;  Conoco  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Conoco  Inc.,  Unit  Operator  of  the  West 
Delta — Grand  Isle  Federal  Unit 
Agreement  No.  14-08-001-2454,  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
West  Delta — Grand  Isle  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  24, 1987. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Eimwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Townen  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development:  Development  and 
Unitization  Section;  Unitization  Unit; 
Phone  (504)  736-2641. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 
Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
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procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  April  3. 1987 
).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  87-7990  Filed  4-9-87;  8:45  am] 

BiLUNG  COOE  431(Mm-M 


Outer  Continental  Shelf;  Development 
Operations  Coordination;  Hall-Houston 
Oil  Co. 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Hall-Houston  Oil  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5423,  Block  216.  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  v^rith  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  April  1. 1987.  Comments 
must  be  received  on  or  before  April  27, 
1987.  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATtON:  The 
purpose  of  this  Notice  is  to  inform  the 


public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  informafion 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Dated:  April  3, 1987. 
J.  Rofers  Pearcy, 

Regional  Director.  Calf  of  Mexico  OCS 
Region. 
(FR  Doc.  87-7991  Filed  4-&-87;  8:45  amj 

BILUNQ  CODE  431(Mm-M 


National  Park  Service 

Intent  to  Negotiate  Concession 
Contract;  Forever  Living  Products,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  ninety  (90)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Forever  Living  Products, 
Inc.  authorizing  it  to  continue  to  provide 
food,  beverage,  merchandising,  trailer 
village,  marina  and  related  facilities  and 
services  for  the  public  at  Lake  Mead 
National  Recreation  Area.  Nevada  for  a 
period  of  twenty  five  (25)  years  from 
January  1. 1988  through  December  31, 
2012. 

"Hie  proposed  contract  requires  a 
construction  and  improvement  program 
whkh  was  previously  described  in  the 
Environmental  Impact  Statement 
(September  11, 1986  FES-66-27)  for  the 
General  Management  Plan  for  Lake 
Mead  National  Recreation  Area. 

TThe  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31. 1987. 
and  therefore,  pursuant  to  the  Act  of 
October  9. 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 


negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  nintieth 
(90th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director.  Western  Regional 
Office,  450  Golden  Gate  Avenue,  San 
Francisco.  California  94102,  for 
information  as  to  the  requirements  of 
the  proposed  contract. 
W.  Lowell  White, 

Acting  Regional  Director,  Western  Region. 
(FR  Doc.  87-8045  Filed  4-9-87:  8:45  am] 

BILLING  COOE  4310-70-M 


Intent  To  Negotiate  Concession 
Contract;  Guest  Services,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  18  U.S.C.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Regional  Director  of  the  Pacific 
Northwest  Region  of  the  National  Park 
Service,  proposes  to  negotiate  a 
concession  contract  with  Guest 
Services,  Inc.,  authorizing  it  to  continue 
to  provide  overnight  accommodations, 
food  and  beverage  facilities  and 
services,  merchandising  facilities  and 
services,  automobile  gasoline  stations, 
camper  supplies  and  services,  and  ski 
touring  for  the  public  at  Mount  Rainier 
National  Park  in  the  State  of 
Washington.  The  contract  will  be  for  a 
period  of  twenty-five  (25)  years  from 
January  1. 1987.  through  December  31, 
2012.  and  is  conditioned  upon 
completion  of  an  improvement  program. 

This  proposed  contract  requires  a 
construction  and  improvement  program. 
The  construction  and  improvement 
program  required  was  previously 
addressed  in  the  enviromental  impact 
statement  prepared  for  a  master  plan  at 
Mount  Rainier  National  Park  and  is  in 
conformance  with  the  Council  on 
Environmental  Quality  regulations 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  Parts  1500  through  1508). 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31. 1991. 
and  therefore,  pursuant  to  the  Act  of 
October  9. 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
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renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  write  to  the 
Superintendent,  Mount  Rainier  National 
Park,  Tahoma  Woods,  Star  Route, 
Ashford,  Washington  98304  or  call  Mr. 
Phil  Parker,  Concession  Manager,  (206) 
442-5193,  for  a  copy  of  the  Statement  of 
Requirements  describing  the  opportunity 
offered  and  including  the  application 
requirements. 

Dated:  December  9, 1986. 

William  ).  Briggle, 

Acting  Regional  Director.  Pacific  Northwest 
Region. 

(FR  Doc.  87-fl078  Filed  4-9-87;  8:45  am] 

BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-376 
(Preliminary)] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  from  Japan 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
376  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  stainless  steel 
butt-weld  pipe  and  tube  fittings,  under 
14  inches  in  inside  diameter,  provided 
for  in  item  610.89  of  the  Tariff  Schedules 
of  the  United  States,  that  are  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value.  As  provided  in  section  733(a), 
the  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  May  18. 
1987. 


For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207.  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201.  Subparts 
A  through  E  (19  CFR  Part  201). 

EFFECTIVE  DATE:  April  3.  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Cates  (202-523-0369),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161.  Information 
may  also  be  obtained  via  electronic  mail 
by  assessing  the  Office  of 
Investigations'  remote  bulletin  board 
system  for  personal  computers  at  202- 
523-0103. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  April  2. 
1987,  by  Flowline  Corp.,  New  Castle. 
PA.,  a  U.S.  producer  of  certain  stainless 
steel  butt-weld  pipe  fittings. 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prep.Tre  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  |§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 


service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  April  27. 1987.  at  the  U.S. 
International  Trade  Commission 
Building.  701  E  Street  NW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Bruce  Cates 
(202-523-0369)  not  later  than  April  24. 
1987,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  April  30. 1987, 
a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  April  7. 1987. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  87-8043  Filed  4-9-87:  8:45  am] 
PILUNQ  COM  7030-02-M 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-19  (Sub-Na  134X)] 

The  Baltimore  and  Ohio  Railroad  Co.; 
Abandonment  Exemption  in  Ross 
County,  OH;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  13.36-mile  line  of  railroad  between 
milepost  74.45  near  Thrifton  and 
milepost  87.81  near  Musselman,  in  Ross 
County.  OH. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
may  be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice.* 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective  May 
10, 1987  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  April  20, 1987.  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  April  30, 1987. 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  J. 
Shudtz.  100  North  Charies  Street. 
Baltimore,  MD  21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  March  30. 1987. 


'  Notice  was  filed  2  days  after  applicant  served 
notice  on  the  appropriate  state  agency.  To  comply 
with  the  10-day  prior  notice  requirement,  the 
Commission's  acceptance  of  the  notice  was  delayed 
by  8  days. 


By  the  Commission,  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McG«e, 
Secretary. 
[FR  Doc.  87-B036  Filed  4-ft-87;  8:45  amj 
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(Docket  No.  AB-286  (Sut>-No.  IX)] 

The  New  York,  Susquehanna  and 
Western  Railway  Corp.;  Abandonment 
Exemption  in  Bergen  County,  NJ; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  .87-mile  line  of  railroad  between 
valuation  stations  941  +  14.9  and 
987-1-50,  in  Garfield,  Bergen  County.  NJ. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complaintant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective  May 
10. 1987,  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  April  20, 1987,  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  April  30, 1987, 
with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  William  P. 
Quinn.  1800  Penn  Mutual  Tower,  510 
Walnut  Street,  Philadelphia,  PA  19106. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  April  6. 1987. 


By  the  Commission,  jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-6037  Filed  4-9-«7;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Bureau  Justice  Statistics 

Availability  of  Funds;  National  Drug 
Enforcement  Data  Clearinghouse 
Applications  for  Awards 

agency:  Department  of  Justice  (DOJ), 
Bureau  of  Justice  Statistics  (BJS). 

action:  Notice. 

summary:  This  notice  announces  the 
availability  of  funds  (up  to  $1.5  million) 
to  develop  and  operate  a  National  Drug 
Enforcement  Data  Clearinghouse  during 
a  24-month  period  and  solicits 
applications  for  an  assistance  award. 
BJS  will  make  one  award  of  a 
cooperative  agreement  in  response  to 
this  solicitation. 

date:  Proposals  must  be  postmarked  no 
later  than  June  24, 1987. 

Note. — Applications  are  invited  from  public 
agencies  and  private  non-for-profit 
organizations  only.  Participation  by  profit- 
making  organizations  is  permissible  only  as 
contractor!  providing  goods  or  services 
required  by  eligible  applicants. 

address:  Application  forms  and/or 
additional  copies  of  this  notice  are 
available  upon  request  at  the  following 
location:  Bureau  of  Justice  Statistics 
(BJS),  633  Indiana  Avenue,  NW.,  Room 
1142,  Washington,  DC  20531,  Telephone 
No.  (202)  724-7770. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sue  A.  Lindgren,  Associate  Deputy 
Director,  BJS,  at  633  Indiana  Avenue, 
NW.,  Washington,  DC  20531;  telephone 
(202)  724-7759. 
supplementary  information: 

National  Drug  Data  Enforcement 
Clearinghouse:  Outline  of  Solicitation 

I.  Introduction 

II.  Description  of  the  Problem 

III.  Scope  of  Desired  Work 

IV.  Dollar  Amount  and  Duration 

V.  Eligibility  Requirements 

VI.  Major  Responsibilities  of  the  Successful 

Applicant 

VII.  Application  Requirements 

VIIL  Procedures  and  Criteria  for  Selection 

IX.  Deadline  for  Submission 

X.  Civil  Rights  Compliance 

XI.  Letter  of  Intent 

XII.  Funding  Period 
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I.  Introduction 

Subtitle  K.  section  1302,  of  the  Anti- 
Drug  Abuse  Act  of  1986  (entitled  the 
"State  and  Local  Law  Enforcement 
Assistance  Act  of  1986")  authorizes  the 
U.S.  Department  of  Justice.  Bureau  of 
Justice  Assistance  (BJA)  to  make 
discretionary  grants  to  States,  for  the 
use  of  State  and  local  governments,  for 
the  purpose  of  enforcing  State  and  local 
laws  similar  to  those  established  in  the 
Controlled  Substances  Act  (21  U.S.C. 
801  et.  seq.)  and  to  provide  for: 

A.  Apprehension 

Provide  additional  personnel, 
equipment,  facilities,  personnel  training, 
and  supplies  for  more  widespread 
apprehension  of  persons  who  violate 
State  and  local  laws  relating  to  the 
production,  possession,  and  transfer  of 
controlled  substances  and  to  pay 
operating  expenses  (including  the 
purchase  of  evidence  and  information) 
incurred  as  a  result  of  apprehending 
such  persons. 

B.  Prosecution 

Provide  additional  personnel, 
equipment,  facilities,  (including 
upgraded  and  additional  law 
enforcement  crime  laboratories), 
personnel  training,  and  supplies  for 
more  widespread  prosecution  of  persons 
accused  of  violating  such  State  and  local 
laws  and  to  pay  operating  expenses  in 
connection  with  such  prosecution. 

C  Adjudication 

Provide  additional  personnel 
(including  judges),  equipment,  personnel 
training,  and  supplies  for  more 
widespread  adjudication  of  cases 
involving  persons  accused  of  violating 
such  State  and  local  laws,  to  pay 
operating  expenses  in  connection  with 
such  adjudication,  and  to  provide 
quickly,  temporary  facilities  in  which  to 
conduct  adjudications  of  such  cases. 

D.  Detention  and  rehabilitation 

Provide  additional  public  correctional 
resources  for  the  detention  of  persons 
convicted  of  violating  State  and  local 
laws  relating  to  the  production, 
possession,  or  transfer  of  controlled 
substances  and  to  establish  and  improve 
treatment  and  rehabilitative  counseling 
provided  to  drug  dependent  persons 
convicted  of  violating  State  and  local 
laws. 

E.  Eradication 

Conduct  programs  of  eradication 
aimed  at  destroying  wild  or  illicit 
growth  of  plant  species  from  which 
controlled  substances  may  be  extracted. 


F.  Treatment 

Provide  programs  which  identify  and 
meet  the  needs  of  drug-dependent 
offenders. 

G.  Major  drug  offenders 

Conduct  demonstration  programs,  in 
conjunction  with  local  law  enforcement 
officials,  in  areas  in  which  there  is  a 
high  incidence  of  drug  abuse  and  drug 
trafficking  to  expedite  the  prosecution  of 
major  drug  offenders  by  providing 
additional  resources,  such  as 
investigators  and  prosecutors,  to 
identify  major  drug  offenders  and  move 
these  offenders  expeditiously  through 
the  judicial  system. 

Section  1309  of  the  Act  gives  BJA  the 
authority  to  provide  discretionary  grants 
to  public  agencies  and  private  non-profit 
organizations  to  assit  in  the 
achievement  of  the  purposes 
enumerated  in  section  1302.  In  addition, 
section  1303(1)  of  the  Act  requires  that, 
in  order  to  request  grants  under  the  Act, 
each  State  must  submit  to  BJA  "a 
statewide  strategy  for  the  enforcement 
of  State  and  local  laws  relating  to  the 
production,  possession,  and  transfer  of 
controlled  substances."  Finally,  section 
1306(a)(1)  of  the  Act  indicates  that  each 
State  which  receives  such  a  grant  must 
submit  to  BJA,  for  each  year  in  which 
funds  are  received,  "an  assessment  of 
the  impact  of  such  activities  on  meeting 
the  needs  identified  in  the  State 
strategy." 

To  implement  these  provisions  of  the 
Act.  BJA  announced  a  Narcotics  Control 
Discretionary  Grant  Program  in  the 
Federal  Register  of  March  19. 1987  (Vol. 
52.  No.  53.  pp.  8661-^76).  As  part  of  this 
program,  it  was  announced  in  the  same 
Federal  Register  (p.  8666)  that  there 
would  be  a  BJS  Drug  Enforcement  Data 
Clearinghouse. 

BJA  is  authorized  to  transfer  funds  to 
BJS  for  such  a  purpose  by  section  807(c) 
of  Title  I  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  as 
amended  by  the  Justice  Assistance  Act 
of  1984. 

Section  509  of  the  Anti-Drug  Abuse 
Act  of  1986  authorizes  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS).  through  its  Alcohol. 
Drug  Abuse  and  Mental  Health 
Administration  (ADAMHA),  to  establish 
a  clearinghouse  to: 

•  Disseminate  relevant  publications 
from  HHS  and  the  Department  of 
Education 

•  Disseminate  information  on  health 
effects  of  alcohol  and  drug  abuse 

•  Collect  and  disseminate  information 
concerning  successful  alcohol  and  drug 
abuse  education  and  privention 
curricula,  and 


•  Collect  and  disseminate  information 
on  school-based  alcohol  and  drug  abuse 
education  and  prevention  programs. 

ADAMHA  Intends  to  establish  a 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI)  in  HHS  as 
soon  as  possible  through  interagency 
agreements  with  the  Department  of 
Education.  ADAMHA  plans  to  issue  an 
RFP  in  May.  1987.  for  a  contract  to 
develop  and  operate  NCADI.  For  more 
information  on  the  ADAMHA 
clearinghouse,  contact  Robert  W. 
Denniston,  (301)  443-0373. 

In  order  to  enable  States,  localities 
and  the  Federal  government  to  have  the 
appropriate  quality  and  quantity  of  drug 
enforcement  information  available, 
including  that  required  to  build  State 
strategies  and  to  assess  discretionary 
fund  program  impact,  BJA  will  establish 
a  National  Drug  Enforcement  Data 
Clearinghouse  (NDEDC)  through  an 
interagency  agreement  with  the  Bureau 
of  Justice  Statistics.  The  product  of  this 
clearinghouse  is  for  the  direct  use  of 
State  and  local  law  enforcement  and 
criminal  justice  system  practitioners,  as 
well  as  others  in  need  of  information  on 
drugs  and  the  justice  system.  Work  of 
this  clearinghouse  will  be  coordinated 
with  the  ADAMHA  clearinghouse  on 
health,  education,  prevention  and 
alcohol  abuse  to  minimize  any 
duplication;  the  NDEDC  is  not 
authorized  to  perform  functions  in  any 
of  these  areas  other  than  the  normal 
coordination  requirements.  The 
ADAMHA  clearinghouse  includes  a 
much  greater  level  of  outreach  and 
material  development  than  the  NDEDC. 

The  NDEDC  project  is  to  be  funded  as 
a  cooperative  agreement.  The  basis  for 
the  cooperative  agreement  is  the 
substantial  involvement  that  BJS  has  in 
the  development  of  statistical 
information  about  drugs,  crime  and  the 
criminal  justice  system  and  in  providing 
data  and  information  to: 

(a)  States  to  support  the  formulation 
of  State  strategies  i.e.,  and 

(b)  State  and  local  government  law 
enforcement  or  criminal  justice 
personnel  who  are  directly  responsible 
for  apprehension,  prosecution, 
adjudication,  detention  or  treatment. 
The  Bureau  and  the  successful  applicant 
will  exercise  joint  general  approval  over 
the  entire  project  and  for  all  critical 
phases  of  the  project.  In  addition,  the 
Bureau's  substantial  involvement  will 
include,  but  not  be  limited  to,  reviewing 
and  commenting  on  drafts  of  the  project 
deliverables  specified  in  VI.  F.  of  this 
solicitation,  approving  the  final  drafts 
prior  to  submission  for  publication,  and 
approving  in  advance  any  changes  in 
staffing  key  project  positions. 
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IL  Desdiption  of  tiie  Problem 

Statistics  related  to  drug  abuse  and 
the  justice  system  are  collected,  stored, 
and  retrieved  in  a  wide  variety  of 
geographical  locations  and 
organizational  elements.  Persons  in 
need  of  such  statistics  must  now  contact 
the  various  producers  of  these  data, 
necessitating  many  telephone  calls  or 
letters  to  obtain  the  data.  There  are  no 
central  sources  within  the  Federal 
Government  where  the  potential  user 
can  obtain  the  needs  data. 

Types  of  justice  system  organizational 
elements  include: 

•  Government  jurisdictions  and  units 
(e.g..  Federal.  State,  and  local); 

•  Regional  cooperative  (e.g.. 
Southeast  Florida  Drug  Task  Force); 

•  Research  centers; 

•  Hot  lines; 

•  Treatment  centers. 

Types  of  information  of  interest 
includes  items  such  as: 

•  Prevalence  and  incidence  of  drug 
crimes; 

•  Relation  of  drugs  to  crime; 

•  Offender  and  victim  characteristics 
(e.g..  age,  race,  sex,  income,  education, 
drug  use  history,  criminal  history); 

•  Civil  and  Criminal  justice  system 
processing  of  drug  offenders  and  of 
nondrug  offenders  with  drug  use 
histories; 

•  Illegal  drug  production  and 
distribution  sources; 

•  Narcotics  control  programs  and 
strategies; 

•  Research  studies  in  selected  sites  or 
for  selected  subgroups  of  drug  users 
(e.g.,  prisoners,  arrestees). 

There  is  likely  to  be  some  duplication 
in  the  information  produced  by  various 
sources.  In  addition,  there  are  likely 
gaps  in  needed  information.  Further, 
there  are  probably  flaws  in  the  quality 
of  some  information.  Finally,  some 
information  may  be  being  withheld  from 
public  consumption  for  reasons  related 
to  crime  intelligence. 

III.  Scope  of  Desired  Work 

The  clearinghouse  will  be  physically 
located  outside  of  B]S.  It  could  be 
anywhere  in  the  United  States. 

The  purposes  of  the  clearinghouse 
include: 

•  Compile  and  standardize,  where 
possible,  narcotics  control  information 
on  drugs  and  the  justice  system 
currently  found  in  various  research 
centers,  the  private  sector,  and 
jurisdictional  elements  (e.g..  Federal, 
regional.  State,  and  local). 

•  Improve  access  to  statistical 
information  about  drugs  and  the  justice 
system  (e.g.,  drug  abuse,  drug  law 
enforcement,  treatment  of  users  and 
offenders). 


•  Identify  indicators  that  enable  the 
justice  system  to  monitor  narcotics 
production,  use  eind  control. 

•  Make  statistical  information  on 
drugs  and  the  justice  system  available  in 
a  manner  that  is  accessible, 
understandable  and  usable  to  technical 
and  non-technical  audiences,  including 
policymakers  and  the  general  public. 

•  Refer  requesters  to  other 
clearinghouses,  such  as  the  one 
maintained  by  the  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA)  of  the  Department  of  Health 
and  Human  Services  (HHS),  or  to  the 
data  producers  when  such  organizations 
or  individuals  can  better  serve  the  needs 
of  the  user. 

To  allow  development  of  technical 
and  non-technical  reports  or  to  meet 
specific  data  requirements,  the 
clearinghouse  must  allow  BJS  and  other 
authorized  persons  access  to  the 
information  resources  at  all  times. 

IV.  Dollar  Amount  and  Duration 

Ore  cooperative  agreement  will  be 
awarded.  The  project  period  for  this 
effort  will  be  24  months.  Section  VI., 
below,  outlines  the  major  activities  and 
tasks  to  be  completed  during  the  project 
period.  Up  to  $1.5  million  has  been 
allocated  for  one  project  award  this 
fiscal  year,  to  cover  a  24  month  project. 

The  applicant  may  propose  the 
establishment  of  a  fee-for-service 
system  for  charging  fees  to  users  for 
selected  services  if  such  a  method  does 
not  unnecessarily  limit  the  availability 
of  needed  information.  No  charges 
would  be  made  to  State  or  local 
government  users  for  routine  services. 

^plicants  must  propose  a  cost- 
effective  budget  that  specifically  relates 
the  costs  to  the  tasks  to  be  undertaken 
in  the  first  and  second  (12-month)  phase 
of  the  project.  Funding  beyond  the  initial 
24  month  period  will  depend  on 
availability  of  appropriated  funds. 

V.  Eligibility  Requirements 

Pnrsuant  to  the  limitations  of  section 
1309  of  the  Anti-Drug  Abuse  Act  of  1986, 
applications  are  invited  from  public 
agencies  and  private  not-for-profit 
oT^anizations  only.  Participation  by 
profit-making  organizations  is 
permissible  only  as  contractors 
providing  goods  or  services  required  by 
eligible  applicants. 

Eligible  organizations  may  choose  to 
submit  joint  proposals  with  other 
eli^ble  organizations  as  long  as  one 
organization  is  designated  in  the 
application  as  the  applicant  and  any  co- 
applicants  are  designated  as  such. 
Together,  co-applicants  must  meet  the 
eli^bility  requirements  specified  in  A. 
and  B.  below. 


The  applicant  must  have  experience 
in  the  following  areas  in  order  to  be 
eligible  for  consideration: 

A.  Prior  experience  in  using 
information  and  statistics  on  drugs  and/ 
or  the  justice  system. 

B.  Demonstrated  knowledge  of 
information  and  statistical  quality  issues 
as  they  relate  to  existing  sources  and 
users  of  drug  data  in  the  justice  system. 

The  applicant  must  have  the 
management  and  fmancial  capability  to 
implement  effectively  a  project  of  this 
size  and  scope.  Applicants  who  fail  to 
demonstrate  that  they  have  the 
capability  to  manage  this  program  will 
be  ineligible  for  funding  consideration. 

VI.  Major  Responsibilities  of  the 
Successful  Applicant 

The  organization  selected  to  conduct 
this  project  will  be  responsible  for  all 
aspects  of  the  project,  whether  carried 
out  directly  or  contracted  to  other 
organizations  or  individuals,  and  for  the 
timely  development  of  all  tasks. 

The  successful  applicant  will  have 
specific  responsibility  for  developing  a 
design  and  appropriate  methods  that  are 
responsive  to  the  goals  and  end 
products  of  the  project  as  outlined  in  the 
solicitation.  A  project  advisory  board 
(including  members  from  State  and  local 
government)  will  be  appointed  by  the 
successful  applicant,  with  the 
concurrence  of  BJS  and  will  meet  at 
least  twice  a  year  during  the  course  of 
the  project  to  review  plans  and  progress 
on  specific  project  tasks.  In  addition, 
because  this  project  will  be  awarded  as 
a  cooperative  agreement,  BJS  and  the 
successful  applicant  will  exercise  joint 
general  approval  for  the  entire  project 
and  for  all  critical  phases  of  the  project. 

In  addition  to  submitting  all  fmancial 
and  progress  reports  required  by  this 
agency,  the  grantee  will  be  responsible 
for  the  following: 

A.  A  revised  implementation  plan 
which  incorporates  the 
recommendations  of  BJS  staff  within  60 
days  of  award. 

B.  An  inventory  and  evaluation  of 
existing  data  on  drugs  and  the  justice 
system  (e.g.,  data  bases,  publications, 
studies)  in  Federal,  State,  and  local 
government  as  well  as  the  private 
sector.  The  evaluation  must  include  an 
assessment  of  the — 

1.  Reliability  and  validity  of  data 

2.  Adequacy  of  the  data  for  policy 
making 

3.  The  systems  that  produce  data  for 
administrative  and  operational 
purposes. 

C.  Identification  of  justice  system  data 
gaps  (e.g.,  no  data,  inadequate  data, 
conflicting  data,  inaccurate  data). 


Federal  Register  /  Vol.  52.  No.  69  /  Friday,  April  10.  1987  /  Notices 


lirR.1 


D.  Establishment  of  a  clearinghouse/ 
reference  function,  including: 

1.  Archiving  hard  copy  (books, 
printouts,  etc.)  and  machine  readable 
copy  (as  available)  of  drug  related  data 

2.  Toll-free  800  telephone  number 
with — 

•  Access  to  one  or  more  information 
specialists  from  8:30  a.m.  to  a-00  p.m. 
E.S.T. 

•  24  hour  access  via  answering 
machine 

3.  Remote  computer  terminal  access 
with  24  hour  access 

4.  DocLunent  pickup  or  distribution 
methods,  including  producing  special 
computer  tabulations  of  data  available 
only  on  magnetic  data  tape 

5.  Advertising  the  availability  of  this 
clearinghouse/service 

6.  Resource  staff  qualified  to  respond 
to  inquiries  for  statistical  information, 
provide  requested  data,  advise  requester 
of  data  limitations,  discuss  possible 
interpretations  of  the  data,  and  refer 
requester  to  other  sources  of  drug 
information  such  as  the  clearinghouse 
maintained  by  the  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA)  of  the  Department  of  Health 
and  Human  Services  (HHS).  as 
appropriate 

7.  Maintaining  a  continuing  log  of 
requests  and  responses,  classifying 
requests  by  type  of  request,  type  of 
requester,  intended  use  of  the  data  and 
time  required  to  Hll  the  request. 

E.  Data  tapes  obtained  and  prepared 
under  this  award  are  to  be: 

1.  Compatible  with  existing  BJS 
datasets 

2.  Submitted  to  BJS  in  compliance 
with  A  Style  Manual  for  Machine- 
Readable  Data  Files  and  Their 
Documentation  (available  from  a  BJS 
reading  room). 

F.  Documents  to  be  produced  under 
this  award  in  camera-ready  copy  are: 

1.  Drug  data  telephone  contacts,  to  be 
modeled  on  B/S  Telephone  Contacts  '87 
(available  from  a  BJS  reading  room)  and 
to  include  persons  throughout  the 
Government,  private  sector  and 
elsewhere  who  are  the  best  able  to 
discuss  the  data  available  from  various 
sources  and  the  possible  interpretations 
of  these  data. 

2.  Drug  data  digest,  to  be  modeled 
after  the  BJS  Sourcebook  of  Criminal 
Justice  Statistics  (available  from  a  BJS 
reading  room) 

3.  One  or  more  BJS  Special  Reports, 
modeled  after  existing  BJS  Special 
Reports,  to  analyze  in-depth  topics 
mutually  agreed  upon  by  the  successful 
applicant  and  BJS.  (Topics  do  not  need 
to  be  specified  in  the  application). 

G.  A  plan  to  facilitate  coordination 
with  any  other  drug  abuse  clearinghouse 


and  other  producers  of  statistical 
information  on  drugs,  drug  use,  and 
drugs  and  crime  (e.g.,  the  planned 
National  Clearinghouse  on  Alcohol  and 
Drug  Information  of  the  Alcohol,  Drug 
Abuse  and  Metal  Health  Administration 
(ADAMHA)  in  the  U.S.  Department  of 
Health  and  Human  Services). 

H.  Archiving  State  justice  strategies 
submitted  with  application  for  drug 
block  grant  funds. 

I.  Proposing  how  to  evaluate  and 
develop  comparative  and  longitudinal 
data  bases  of  State  justice  strategy  data. 
(The  implementation  of  this  plan  would 
not  occur  during  the  first  12  months  of 
this  award.) 

J.  Proposing  a  method  for  evaluating 
and  modifying  the  cooperative 
agreement  and  clearinghouse  function,  if 
needed. 

Since  this  project  will  be  awarded  as 
a  cooperative  agreement,  rather  than  a 
grant  or  contract.  BJS  will  work  closely 
with  the  recipient  and  will  collaborate 
with  the  recipient  in  making  major 
decisions  throughout  the  course  of  the 
project  including  the  final  clearinghouse 
design,  definitions  of  terminology, 
advisory  board  members,  subjects  of 
topical  reports,  etc.  Any  and  all 
noncompetitive  contracts  in  excess  of 
$10,000  (with  the  exception  of  clerical 
support  services)  proposed  by  the 
successful  applicant  are  subject  to  prior 
agency  approval  based  on  an  adequate 
sole  source  justification.  In  addition,  it  is 
expected  that  the  recipient  will  work 
cooperatively  with  other  organizations 
in  areas  of  mutual  interest. 

VII.  Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424, 
Application  for  Federal  Assistance  (SF 
424),  including  a  program  narrative,  a 
detailed  budget,  and  a  budget  narrative. 

In  submitting  collaborative 
applications  between  two  or  more 
organizations,  the  relationships  among 
the  parties  must  be  set  forth  in  the 
application.  As  a  general  rule, 
organizations  which  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  as  co-applicants.  Those 
organizations  which  are  primarily 
procuring  services  or  products  from 
another  organization  would  not  be 
considered  as  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicants. 
Under  this  arrangement,  each 


organization  would  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicants. 

Proposal  should  address  all  of  the 
following  areas: 

A.  Project  Abstract 

B.  Organizational  Capability 

In  addition  to  the  standard  assurance 
provided  in  the  Application  for  Federal 
Assistance,  applicants  must  also 
demonstrate  that  their  organization  has 
or  can  establish  fiscal  controls  and 
accounting  procedures  which  assure 
that  Federal  funds  available  under  this 
agreement  are  disbursed  and  accounted 
for  properly. 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  this 
cooperative  agreement  on  the  basis  of 
the  eligibility  criteria  established  in 
Section  V.  of  this  solicitation. 
Applicants  must  concisely  describe  how 
their  organizational  experience  and 
capabilities  will  enable  them  to  achieve 
the  goals  and  objectives  of  the  study. 

C.  Understanding  Project  Goals  and 
Objectives 

Applicants  must  discuss  their 
understanding  of  the  goals  and 
objectives  of  the  project  and  the  nature 
of  the  problem.  The  applicants  should 
outline  the  specific  objectives  that  will 
be  addressed  and  describe  the  related 
data  plans.  Applicants  should  also 
discuss  the  products  and  services  that 
will  be  developed  and  their  potential 
contribution  to  our  knowledge  about 
drugs  and  the  justice  system.  Applicants 
should  also  show  how  this  project  will 
help  State  and  local  law  enforcement 
and  criminal  justice  agencies. 

D.  Implementation  Plan 

Applicants  must  present  a  detailed 
statement  of  work,  including  a  design 
and  methodology  for  implementing  the 
requirements  described  in  S>ection  VI 
and  describe  how  they  will  allocate  the 
available  resources  to  implement  the 
strategy.  At  a  minimum,  the  plan  must 
include: 

1.  An  organizational  chart  depicting 
the  roles  and  describing  the 
responsibilities  of  key  organizational 
components 

2.  A  list  of  key  personnel  responsible 
for  managing  and  implementing  the 
project,  including  present  position 
descriptions  and  qualifications  of  key 
personnel 
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3.  A  concise  aiscussion  oi  tne  strategy 
to  implement  the  requirements  of 
Section  VI 

4.  A  detailed  time-task  plan  for  the  24- 
month  project  period  (broken  into  two 
i;j-month  periods),  clearly  identifying 
major  milestones.  This  must  include 
designation  of  organizational 
responsibility  and  a  schedule  for  the 
products  and  services  identified  in 
Section  VI. 

E.  Budget 

Applicants  shall  provide  a  detailed 
budget  for  each  12  month  period  of  the 
project  with  a  detailed  justification  for 
all  costs,  including  the  bases  for 
computation  of  these  costs.  Applications 
submitted  by  co-applicants  and/or  those 
containing  contract(s)  must  include 
detailed  budgets  for  each  organization's 
expenses.  Applicants  should  highlight 
innovative,  cost-effective  measures  of 
their  proposals. 

VIII.  Procedures  and  Criteria  for 
Selection 

The  evaluation  of  applications  will  be 
a  three-step  process.  The  applicants' 
organizational  capability  (as  discussed 
in  Sections  V,  VII  and  below)  will  be 
evaluated  first.  Applications  from 
organizations  determined  not  to  meet 
these  standards  will  not  be  further 
evaluated.  The  second  step  will  be  an 
evaluation  of  "understanding  of  the 
problem"  and  "implementation  plan,"  as 
discussed  in  Section  VII  and  below. 
Finally,  the  budgets  of  those  applicants 
evaluated  as  qualified  in  steps  one  and 
two  will  be  evaluated. 

An  applicant  conference  may  be  held 
and  negotiations  with  more  than  one 
finalists  may  be  held,  if  necessary, 
before  a  recipient  is  selected. 

Applicants  will  be  reviewed  in  terms 
of  their  responsiveness  to  the 
specifications  of  the  solicitation,  their 
organizational  capability  to  achieve  the 
goals  and  objectives  of  the  project,  their 
attention  to  substantive  issues  in  the 
design,  their  implementation  plan,  and 
the  cost-effectiveness  of  the  proposed 
budget.  All  applications  will  be 
evaluated  and  rated  based  on  the  extent 
to  which  they  meet  the  following 
weighted  criteria: 

A.  Understanding  of  the  Problem  (25 
Points) 

Proposals  will  be  evaluated  in  terms 
of  their  understanding  of  both  the 
substantive  issues  and  the  goals  and 
objectives  of  the  project. 

B.  Implementation  Plan  (40  Points) 

The  appropriateness  of  allocation  of 
resources  to  accomplish  the  goals  and 
objectives  within  the  24-month  project 


period  will  be  evaluated.  Particular 
attention  will  be  paid  to  the  clarity  and 
reasonableness  of  the  time-task  plan 
which  identifies  organization,  and 
individuals'  roles  and  responsibilities 
for  the  completion  of  significant  tasks 
and  development  of  products. 
Applicants  must  demonstrate  that  they 
are  able  to  meet  the  needs  of 
clearinghouse  data  retrieval  and 
dissemination  during  the  time  specified. 
The  proposal  must  show  how  needs  of 
clearinghouse  users  will  be  met,  with  a 
particular  emphasis  on  requirements  of 
State  and  local  law  enforcement  and 
criminal  justice  agencies. 

C.  Organizational  Capability  (20  Points) 

The  proposals  will  be  evaluated  on — 

•  The  extent  and  quality  of 
organizational  and  staff  experience  in 
the  design  and  implementation  of 
national  statistical  efforts  of  comparable 
content  and  scope 

•  The  presence  and  extent  of 
adequate  fiscal  controls  and  accounting 
procedures  to  ensure  that  the  applicant 
can  effectively  implement  a  project  of 
this  size  and  scope,  and  to  ensure  the 
proper  disbursal  and  accounting  of 
Federal  funds. 

D.  Budget  (15  Points) 

Applicants  must  include  a  24-month 
budget,  broken  into  two  12-month 
phases,  with  a  detailed  narrative 
justifying  the  costs.  Applications  will  be 
rated  based  on  the  cost-competitiveness, 
completeness,  reasonableness  and 
appropriateness  of  the  budget  in  relation 
to  the  tasks  to  be  accomplished. 

Final  decisions  regarding  the  award  of 
this  cooperative  agreement  are  reserved 
to  the  Director,  BJS. 

IX.  Deadline  for  Subniission 

One  signed  original  and  five  copies  of 
the  applicaUon  must  be  mailed  or 
delivered  to  the  Director,  Bureau  of 
Justioe  Statistics,  Room  1164-B.  U.S. 
Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531,  by 
5:30  p.m.  on  June  24, 1987.  Specifically, 
those  applications  mailed  to  the  above 
address  must  be  postmarked  before  June 
24, 1987.  The  necessary  forms  for 
applications  may  be  obtained  by  writing 
to  BJS.  Questions  regarding  the 
solicitation  may  be  directed  to  Sue  A. 
Lindgren,  (202)  724-7759.  or  at  the  above 
address. 

X.  Civil  Rights  Compliance 

A.  All  recipients  of  BJS  assistance 
including  any  contractors,  must  comply 
with  the  non-discrimination 
requirements  of  the  Justice  Assistance 
Act:  Title  VI  of  the  Civil  Rights  Act  of 
1964:  section  504  of  the  Rehabilitation 


Act  of  1973  as  amended:  Title  IX  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  28  CFR  Part 
42,  Subparts  C.  D,  E  and  G. 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  Compliance  (CRC) 
of  the  Office  of  Justice  Programs. 

XI.  Letter  of  Intent 

Interested  applicants  should  submit  a 
letter  indicating  their  intention  to  apply 
by  30  days  prior  to  the  proposal  due 
date. 

XII.  Funding  Period 

The  funding  period  for  this  project  will 
commence  on  or  about  September  1. 
1987. 

Approved. 
Dr.  Steven  R.  Schlesinger, 

Director.  Bureau  of  justice  Statistics. 
[FR  Doc.  87-8077  Filed  4-9-87;  8:45  am) 

BtLUNG  CODE  44ia-1»-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Advisory  Board  On  Missing  Children; 
Meeting 

Swearing  in  ceremonies  for  the 
Attorney  General's  new  Advisory  Board 
on  Missing  Children  will  take  place 
during  a  Press  Conference  on  April  23, 
1987  at  8:00  p.m.  The  Press  Conference 
will  be  held  in  Ballroom  A  of  the  Vista 
International  Hotel,  1400  M  Street,  NW., 
Washington,  DC. 

The  Attorney  General's  Advisory 
Board  will  convene  to  conduct  a 
business  meeting  on  April  24, 1987  at 
8:30  em  The  meeting  will  be  held  at  the 
Vista  International  Hotel  in  the  Ash 
Lawn  North  room.  Public  comment  will 
be  heard  at  3:00  p.m. 

For  further  information,  please  contact 
Michelle  Easton,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue,  NW..  Washington.  DC 
20531.  (202)  724-7655. 

Approved: 
Dated:  April  7, 1987. 

Verne  L  Spein. 

Acting  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  87-8005  Filed  4-9-87;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination; 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prev^7!hT5H;ates^nd  fringe  benefits 
determined  in  tlm»e  decisions  shall,  in 
accordanceswith  the  provisions  of  the 
foregoing  statlites,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assfsted  construction  projects 
to  laborers  arid  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  cr.uses  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 


Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  a  part  of 
every  contract  for  performance  of  the 
described  work  within  the  geographic 
area  indicated  as  required  by  an 
applicable  Federal  prevailing  wage  law 
and  29  CFR  Part  5.  The  wage  rates  and 
fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  20210. 

Modincations  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  W.ige 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Alabama: 

AL87-4  [January  2, 1987)— p.  8 
District  of  Columbia: 

DC87-1  (January  2, 1987)— pp.  90,  92 
Massachusetts: 

MA87-3  (January  2, 1987)— p.  401 
New  York: 

NY87-2  (January  2, 1987)— p.  689 
New  York: 

NY87-12  (January  2, 1987)— p.  790 
Pennsylvania: 

PA87-1  (January  2, 1987)— pp.  844,  846 
Pennsylvania: 

PA87-2  (January  2, 1987)— pp.  856,  858 
Pennsylvania: 

PA87-9  (January  2, 1987)— pp.  926-928 
Pennsylvania: 


PA87-11  (January  2, 1987) — p.  940 
Pennsylvania: 
PA87-14  (January  2, 1987)— pp.  948- 
949 
Pennsylvania: 

PA87-15  (January  2, 1987)— p.  958 
Pennsylvania: 

PA87-16  (January  2. 1987)— p.  962 
Pennsylvania: 

PA87-17  (January  2. 1987}— pp.  964- 
965 
Pennsylvania: 
PA87-19  (January  2, 1987)— pp.  978- 
979 
Pennsylvania: 
PA87-20  (January  2. 1987}— pp.  984- 
985 
Pennsylvania: 
PA8V-21  (January  2, 1987}— pp.  990- 
991 
Pennsylvania: 
PA87-22  (January  2, 1987)— p.  994.  pp. 
996-997 
Tennessee: 
TN87-3  (January  2. 1987}— p.  1087 

Volume  II 

lUinois: 

IL87-1  (January  2. 1987)— p.  75 
Illinois: 

IL87-13  (January  2, 1987)— pp.  178-179 
Indiana: 

IN87-1  (January  2, 1987)— p.  236 
Indiana: 

IN87-2  (January  2. 1987)— p.  250 
Indiana: 

IN87-3  (January  2. 1987)— pp.  268-269 
Indiana: 

IN87-5  (January  2. 1987)— p.  292 
Indiana: 

IN87-6  (January  2, 1987)— p.  302 
Ohio: 

OH87-29  (January  2, 1987)— pp.  818, 
833 
Texas: 

TX87-1  (January  2. 1987)— pp.  914-916 
Texas: 

TX87-21  (January  2, 1987)— p.  976 

Volume  III 

California: 

CA87-2  (January  2, 1987)— pp.  46-62b 
Montana: 

MT87-1  (January  2, 1987)— p.  167 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
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Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  Country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  3rd  day  of 
April  1987. 
Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations. 
|FR  Doc.  87-7812  Filed  4-»-«7;  8:45  am) 
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Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance; 
A.  Brandt  Co.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

'  Appendix 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  20. 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  20, 1987. 

The  pcititions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street,  NW..  Washington, 
DC  20213. 

Signed  at  Washington,  DC,  this  30th  day  of 
March  19B7. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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[FR  Doc.  87-8056  Filed  4-9-87;  8:45  am] 
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Mine  Safety  and  Health  Administration 
[Docket  No.  M-87-72-C] 

Abednego  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Abednego  Coal  Company,  HC  81  Box 
1624,  Hinitle,  Kentucky  40953  has  filed  a 
petition  to  modify  the  appliction  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  1  (I.D.  No.  15-15033)  located  in 
Knox  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Peitioner  states  that  no  methane  has 
been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-^10%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 


person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  2, 1967. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-8057  Filed  4-9-87:  8:45  am] 
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[Docket  No.  M-87-84-C] 

Eastern  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Eastern  Coal  Corporation,  P.O.  Box 
219,  Stone,  Kentucky  41567  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Stone 
No.  4  Mine  (I.D.  No.  15-02096).  its  A-5 
Mine  (I.D.  No.  15-07132),  its  Pegs  Branch 
Mine  (I.D.  No.  15-09866),  and  its  PC  No. 
2  Mine  (ID.  No.  15-15378),  all  located  in 
Pike  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery  powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  battery  plug  locking 
mechanism,  which  will  be  affixed  by 
permanent  weld  to  the  frame  of  each 
scoop  in  lieu  of  padlocks.  The 
mechanism  will  consist  of  a  fabricated 
metal  bracket  of  V4  inch  plate-steel  and 
a  spring  tensioned  brass  plunger  with  a 
handle.  These  locking  mechanisms  will 
be  designed,  installed  and  used  to 
prevent  the  threaded  rings  from 
unintentionally  loosening. 


3.  Petitioner  states  that  the  locking 
mechanisms  will  be  easier  to  maintain 
than  padlocks  because  there  are  no  keys 
to  be  lost,  there  will  be  no  lost  padlocks 
and  mud  cannot  get  into  the  workings  as 
with  a  padlock. 

4.  Miners  who  couple  and  uncouple 
battery  plugs  on  these  machines  will  be 
trained  in  the  proper  use  of  the  locking 
devices,  the  hazards  of  breaking  battery- 
plug  connections  under  load,  and  the 
hazards  of  breaking  battery-plug 
connections  in  areas  of  the  mine  where 
electric  equipment  is  required  to  be 
permissible. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
1, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  2. 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc.  87-8058  Filed  4-9-87;  8:45  am| 
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[Docket  No.  M-87-5S-C] 

H  L  &  W  Coal  Co.  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

H  L  &  W  Coal  Company,  14  Maple 
Street,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  H  L  &  W  Slope 
(I.D.  No.  36-07825)  located  in  Schuylkill 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emergency. 

2.  Petitioner  states  that  no  such  safety 
catch  or  device  is  available  for  the 
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steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  2, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-8059  Filed  4-9-87;  8:45  amj 
BILUNG  CODE  4510-43-4I 


(Docket  No.  M-87-7-M] 

LGL  Everist,  Inc;  Petition  for 
Modificatlon  of  Application  of 
Mandatory  Safety  Standard 

L.G.  Everist,  Inc..  3955  Youngfield, 
Golden.  Colorado  80401  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.9087  (audible  warning  devices 
and  back-up  alarms]  to  its  Mount  Olivet 
Development  (I.D.  No.  05-04206)  located 
in  Jefferson  County,  Colorado.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  sunmiary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  heavy  duty  mobile 
equipment  be  provided  with  audible 
warning  devices.  When  the  operator  of 
such  equipment  has  an  obstructed  view 


to  the  rear,  the  equipment  shall  have 
either  an  automatic  reverse  signal  alarm 
which  is  audible  above  the  surrounding 
noise  level  or  an  observer  to  signal 
when  it  is  safe  to  back  up. 

2.  Petitioner  states  that  people 
working  near  audible  backup  alarms 
became  insensitive  to  them  over  a 
period  of  time  and  tend  to  mentally 
"block-out"  the  sound. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  a  Doppler  Radar  device 
to  alert  the  operator  of  impending 
collisions  during  back  up.  Petitioner 
feels  that  this  device  will  not  tend  to 
cause  immunity  like  the  present  back-up 
alarais. 

4.  In  support  of  this  request,  petitioner 
states  that  normal  operation  of  the  pit 
will  be  excavation  by  hydraulic  backhoe 
to  stockpile  and  load-out  with  a  single 
front-end  loader.  Light  vehicular  and 
foot  traffic  will  be  excluded  from  the 
load-out  site  at  all  times.  Haul  trucks 
will  be  over-the-road  tractors  with  30- 
foot  end-dump  trailers.  Drivers  will  be 
required  to  stay  in  the  trucks,  and  the 
site  will  be  fenced  and  signed  to  exclude 
trespassers.  The  traffic  pattern  at  the 
site  will  limit  back  up  by  the  front-end 
loader  to  that  part  of  the  load-out  cycle 
when  the  front-end  loader  is  backing 
away  from  the  stockpile  with  a  full 
bucket. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  O^ce 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dtted:  April  Z.  1987. 
Patdda  W.  Silvey, 
Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

(FR  Doc.  87-6060  Filed  4-9-87;  8:45  am] 

BNJJNQCOOe  4S10-43-M 

[Docket  No.  M-87-76-C1 

Lady  Blue  Coal  inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Lady  Blue  Coal  Inc..  P.O.  Box  40, 
Woodbine.  Kentucky  40771  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 


Mine  No.  3  (I.D.  No.  15-14694)  located  In 
Whitley  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner, 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 
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Request  for  Comments 

Persons  interested  In  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated;  April  2. 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc.  87-8061  Filed  4-9-87;  8:45  am) 
BILUNO  COOE  4S1»-43-M 


(Docket  No.  M-87-63-C] 

Peabody  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company,  P.O.  Box 
14495,  St.  Louis,  Missouri  63178  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  77.216-5  (water,  sediment  or  slurry 
impoundments  and  impounding 
structures;  abandoment)  to  its  Rogers 
County  No.  2  Mine  (I.D.  No.  34-00274) 
and  its  associated  Fresh  Water  Lake 
(MSHA  I.D.  No.  1211-OK-9-001)  located 
in  Craig  County,  Oklahoma.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  prior  to 
abandonment  of  any  water,  sediment,  or 
slurry  impoundment  and  impounding 
structure,  the  person  owning,  operating 
or  controlling  such  an  impoundment  and 
impounding  structure  shall  submit  a 
plan  for  abandonment  based  on  current, 
prudent  engineering  practices  which 
shall  contain  provisions  to  preclude  the 
probability  of  future  impoundment  of 
water,  sediment,  or  slurry,  provide  for 
major  slope  stability,  and  include  a 
schedule  for  the  plan's  implementation. 

2.  Petitioner  requests  a  modification  of 
the  requirement  of  the  standard  for  an 
abandonment  plan  which  shall  contain 
provisions  to  preclude  the  probablity  of 
future  impoundment  of  water.  In  further 
support  of  this  request  petitioner  states 
that  the  size  of  the  pond  has  been 
reduced  significantly,  and  is  only  used 
as  a  utility  pond  for  suppression  of  road 
dust.  Normal  maintenance  to  insure  the 
continued  integrity  of  the  pond  will 
continue  to  be  performed. 

3.  Petitioner  states  that  an  alternate 
method  of  abandonment  was 
implemented  prior  to  September  4. 1986 


by  construction  of  a  structure 
modification  limiting  potential  storage  to 
less  than  20  acre  feet  and  less  than  20 
feet  high.  Future  reclamation  plans  will 
eventually  be  designed  to  totally  reclaim 
the  area  to  specification*  to  satisfy  the 
State  of  Oklahoma.  Mines  and  Minerals 
Development  and  the  Federal  Office  of 
Surface  Mining  when  mine  operations 
end. 

4.  The  pond  was  constructed  in  mid- 
1975  prior  to  MSHA  dam  standards.  It 
was  used  for  a  minor  haulroad  dust 
suppression  water  source.  On  June  24, 
1980,  an  initial  plan  package  was 
submitted  to  MSHA  District  10.  The  Plan 
was  turned  down  because  the  apparent 
slope  stability  factor  was  only  1.21  at 
higher  pool  levels.  However,  the 
structure  was  classified  as  a  low 
potential  hazard  structure  of  small  size. 
On  August  28, 1981,  an  addendum  was 
submitted  which  included  a  proposal  to 
flatten  slopes  to  3:1,  install  a  24  inch 
CMP  as  a  principal  spillway  and  lower 
the  emergency  spillway.  After 
resubmission  of  additional  information, 
MSHA  approved  the  new  plan  on 
November  29, 1982  without  a  CMP.  Mine 
operation  continued  to  pump  water  from 
pond  for  mine  use,  maintaining  a  low 
operating  pool  of  20  acre  feet  or  less; 
therefore,  the  proposed  work  was  never 
done. 

5.  When  even  lower  production 
became  a  reality  and  total  mine 
reclamation  was  being  planned,  a 
modification  plan  was  submitted  on 
August  22. 1985  for  abandonment 
reducing  it  from  an  MSHA  pond  to  even 
smaller  utility  fresh  water  pond.  MSHA 
approval  was  received  August  27, 1985. 
Final  configuration  work  was  then 
completed,  which  included  a  lower  25- 
foot  wide  open  channel  spillway  at  an 
elevation  of  833  and  14.8  acre  feet 
normal  pool,  and  a  100-year  storm  level 
of  834.6  feet  at  18.8  acre  feet  of  storage. 
The  pond  as  it  is  now  will  not  change 
configuration  with  current  use  as  a  small 
utility  pond  for  suppression  of  road  dust, 
and  further,  it  cannot  be  altered  again 
without  other  approved  design.  Normal 
maintenance  to  ensure  the  continued 
intergrity  of  the  pond  will  continue  to  be 
performed  by  Peabody  in  compliance 
with  other  regulatory  agencies.  Final 
reclamation  at  mine  closing  will  be  of 
specifications  to  meet  Oklahoma  Mines 
and  Minerals,  and  Federal  Office  of 
Surface  Mining  standards.  Peabody  will 
also  notify  MSHA  of  any  and  all  final 
reclamation  disposition. 

6.  Petitioner  states  that  the  proposed 
alternate  method  of  abandonment  will 
guarantee  the  same  measure  of 
protection  of  miners.  The 
aforementioned  modification  plan  work 
was  undetaken  as  a  safety  precaution  in 


accordance  with  MSHA  Policy  which 
allowed  for  abandonment  in  this 
manner.  Additionally,  abandonment 
from  MSHA  jurisdiction  »o  a  small,  live 
pond  with  less  than  20  acre  feet  of 
storage  will  eliminate  the  requirement  of 
weekly  inspection  reporting. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  2, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-8062  Filed  4-9-87;  8:45  am] 
BtUJNG  COOE  4S10-49-M 


(Docket  No.  M-87-73-C1 

Race  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Raco  Mining  Company,  Rt.  2  Box  563. 
Williamsburg.  Kentucky  40769  has  filed 
a  petition  to  modify  the  application  of  30 
era  75.313  (methane  monitor)  to  its 
Mine  No.  2  (I.D.  No.  15-15085)  located  in 
Whitley  County,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  a 
methane  monitor  be  installed  on  any 
electric  face  cutting  equipment, 
continuous  miner,  longwall  face 
equipment  and  loading  machine  and 
shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 
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(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualiHed 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  1, 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc.  87-8063  Filed  4-9-87;  8:45  am) 
BIUJNG  CODE  4S10-«»-4M 


[Docket  No.  M-87-44-C] 

Rushton  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Rushton  Mining  Company,  P.O.  Box 
589,  Philipsburg,  Pennsylvania,  16866 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.900  (low-  and 


medium-voltage  circuits  serving  portable 
or  mobile  three-phase  alternating 
current  equipment;  circuit  breakers)  to 
its  Rushton  Mine  (I.D.  No.  36-00856) 
located  in  Centre  County,  Pennsylvania. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  low-  and 
medium-voltage  circuits  supplying 
power  to  portable  or  mobile  three-phase 
alternating  current  equipment  be 
protected  by  suitable  circuit  breakers  of 
adequate  interrupting  capacity  which 
are  properly  tested  and  maintained  and 
equipped  with  devices  to  provide 
protection  against  undervoltage, 
grounded  phase,  short  circuit,  and  over- 
current. 

2.  As  an  alternate  method,  petitioner 
proposes  to  utilize  a  combination  motor 
controller,  of  adequate  interrupting 
capacity,  to  function  as  a  suitable  circuit 
breaker.  Petitioner  also  proposes  to 
utilize  a  ground  monitoring  device  which 
drops  out  at  40  to  60  percent  voltage  to 
act  as  the  undervoltage  protection  for 
the  circuit.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  The  combination  motor  controller 
system  will  be  utilized  when  providing 
protection  for  single  motor  circuits; 

(b)  The  use  of  combination  motor 
conb'ollers  for  the  circuit  protection 
does  provide  standardization  of 
electrical  equipment  in  processes 
comprised  of  both  stationary  and  mobile 
three  phase  equipment; 

(c)  The  point  of  circuit  interruption  is 
essentially  the  same  physical  location, 
whether  the  circuit  breaker  or  motor 
controller  opens  the  circuit.  The  circuit 
breaker  and  the  motor  controller  are 
located  in  the  same  enclosure  and 
physically  separated  by  several  inches; 

(d)  The  motor  controller  is  of 
adequate  capacity  for  the  intended 
circuit  interrupting  duty; 

(e)  Ground  fault,  overload  and  the 
ground  monitor  when  activated,  open 
the  motor  controller,  thereby 
deenergizing  the  protected  circuit.  The 
motor  controller  will  remain  open  until 
the  fault  condition  is  corrected  and  the 
protective  devices  are  annually  reset; 

(f)  Magnetic  only  circuit  breaker, 
which  is  part  of  the  combination 
controller,  provides  short  circuit 
protection; 

(g)  The  Ensign  6314-024  ground 
monitor  will  drop  out  before  reaching 
60%-40%  input  voltage  level,  lockout  the 
contactor,  and  thereby  provide 
undervoltage  protection  for  the  circuit; 
and 

(h)  If  the  motor  sizes  are  increased, 
the  combination  motor  controller  will  be 


upgraded  to  provide  the  same  degree  of 
interrupting  capacity  safety  factor  as 
specified  in  the  original  design. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  1. 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

(FR  Doc.  87-8064  Filed  4-9-87;  8:45  am] 

BtLUNO  CODE  4S10-49-M 


[Docket  No.  M-87-«6-C] 

U.S.  Ste«l  Mining  Co^  Inc^-  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

U.S.  Steel  Mining  Co.,  Inc.,  600  Grant 
Street,  Pittsburgh,  Pennsylvania  15230 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Maple  Creek  Mine  (I.D.  No.  36- 
00970)  located  in  Washington  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows:  1.  The  petition 
concerns  the  requirement  that  return 
aircourses  be  examined  in  their  entirety 
on  a  weekly  basis. 

2.  Petitioner  states  that  due  to 
deteriorating  roof  conditions  and 
numerous  massive  roof  falls,  certain 
return  aL--course  of  the  mine  cannot  be 
safely  traveled. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  mesuring  stations 
where  air  and  methane  readings  will  be 
taken  daily,  and  the  results  recorded  in 
a  book  maintained  on  the  surface.  In 
further  support  of  this  request,  petitioner 
states  that: 

(a)  A  date  board  will  be  maintained  at 
each  measuring  station  which  will 
contain  the  initials,  date  and  time  of  the 
reading^: 

(b)  A  diagram  indicating  the  direction 
of  air  flow  in  the  vicinity  of  each 


measuring  station  wiJl  be  pos^d  at  that 
measuring  station; 

(c)  Tlie  vicinity  of  each  measuring 
station  and  access  thereto  will  be 
maintained  in  a  sa£e  and  trav<elable 
condition: 

(d)  Signs  will  be  posted  along  the 
track  haulage  roads  designating  the 
location  of  each  monitoring  station; 

le)  Methane  will  otrt  be  allowed  to 
accumulate  in  the  sab)ect  retnm  air 
course  in  excess  of  legaJ  hmits,  and  if  a 
marked  variation  in  air  quality  is 
recorded,  as  determined  by  readings 
taken  at  each  monitoring  station, 
immediate  action  will  be  taken  to 
determine  the  cause  and  appropriate 
corrective  action  taken  where 
necessary; 

(f)  The  subject  return  aircourses  will 
at  no  time  be  utilized  as  primary  return 
aircourses  for  the  ventilation  provided 
to  the  working  sections  through  which 
miners  are  requn-ed  to  travel;  and 

(g)  Persons  wording  in  the  area  for  the 
purpose  of  providing  safe  access  to  and 
from  the  measuring  stations  will  be 
limited  to  a  maximum  oi  four  at  any 
given  time.  Each  person  working  in  the 
affected  area  will  be  required  to  wear  or 
carry  a  self-rescue  device  at  all  times. 
Each  person  working  in  the  affected 
area  will  be  able  to  reach  a  separate 
split  of  air  within  a  reasonable  period  of 
time. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Coounents 

Persons  interested  in  this  petition  may 
furnish  written  comments,  "nicse 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
11, 1987.  Copies  of  the  petition  are 
availatile  for  inspection  at  that  address. 

Dated:  March  31. 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
[FR  Doc.  87-8065  Filed  4-9-87;  8:45  ara] 

BIUJNG  COOC  4510-43-M 


Occupational  Safety  and  Heattti 
Administration 

New  Mexico  State  Standards;  Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
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Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
OocnpatioiMil  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  10, 1975,  notice  was 
published  in  the  Federal  Re^er  (40  FR 
57455)  of  the  approval  of  the  New 
Mexico  State  Plan  and  the  adoption  of 
Subpart  DD  to  Part  1952  containing  the 
decision. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  Federal  standards  as 
Stale  staiidards  after: 

1.  Technical  Advisory  Committee 
recommendation  to  the  Environniental 
Improvement  Division. 

2.  Notice  of  public  hearing  published 
in  a  newspaper  of  general  circulation  in 
the  State  at  least  thirty  (30)  days  prior  to 
the  date  of  such  hearing. 

3.  Public  hearing  conducted  by  the 
Environmental  Improvement  Board. 

4.  Filing  of  adoption  regulations, 
amendments,  or  revocations  under  the 
State  Rules  Act. 

Section  1952.363  of  Subpart  DD  sets 
forth  the  State's  schedule  for  adoption  of 
Federal  standards.  By  letter  dated 
October  2, 1986,  from  Sam  A.  Rogers, 
Bureau  Chief,  to  Gilbert  J.  Ssulter, 
Regional  Administrator,  and 
incorporated  as  part  of  the  Plan,  the 
State  submitted  standards  comparable 
to  29  CFR  1910.401,  Commercial  Diving 
Operations  (Amended)  (50  FR  1050, 
January  6, 1985);  29  CFR  1910.1029.  Coke 
Oven  Emissions  (Amended)  (50  FR 
37353,  September  13, 1985);  29  CFR 
1910.1047,  Ethylene  Oxide  (Amended) 
(50  FR  41494,  October  11, 1965);  29  CFR 
1910.1200,  Hazard  Communication 
(Amended)  (50  FR  48758-59,  Novemtier 
27, 1985);  and  29  CFR  1910.1043,  Cotton 
Dust  (Amended)  (50  FR  51173.  December 
13, 1985). 

These  standards  which  are  contained 
in  New  Mexico  Occupational  Health 
and  Safety  Regulations  Section  200 — 
General  Industry  Standards  were 
promulgated  after  public  hearings  held 
on  June  11  and  12, 1986. 

2.  DecisioB 

Having  reviewed  the  State  snbmission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards,  and  accordingly  are 
approved. 


3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
aloi^  with  the  approved  Plan,  may  be 
inspected  and  copied  during  noimal 
business  lionrs  at  the  following 
locationr  Office  of  the  Regional 
Administrator,  VS.  Department  of 
Labor-OSHA,  525  Griffin  Street,  Room 
602,  DaQaa.  Texas  75202;  Director. 
Envinmraental  Improvement  Division, 
1190  St  Francis  Drive,  Room  220a  Santa 
Fe,  New  Mexico  87501;  and  the  Office  of 
State  Programs.  200  Constitution  Ave., 
NW..  Room  N37au.  Washington,  DC 
2Q2ia 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicaUe  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  New  Mexico  State 
Plan  as  proposals  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  These  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
aooordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

The  decision  is  effective  April  10, 
1987. 

(Sec.  18.  Pub.  L.  91-596.  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Dallas.  Texas,  this  20th  day  of 
February,  1987. 

Gilbert ).  Saulter, 

Regional  A  dministrator. 

[FR.  Doc.  87-8055  Filed  4-9-67;  8:45  am) 

BILUNO  OOOC  «n»-M-1i 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  87-30; 
Exemption  Application  No.  D-6397  et  al.] 

Grant  of  Individual  Exemptions;  IBl, 
Inc.  Profit  Sharing  Plan  et  at. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMABY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
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tne  tmpioyee  Keuremeni  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notice  also  invited 
interested  persons  to  submit  comments 
on  the  requested  exemptions  to  the 
Department.  In  addition  the  notices 
stated  that  any  interested  person  might 
submit  a  written  request  that  a  public 
hearing  be  held  (where  appropriate). 
The  applicants  have  represented  that 
they  have  complied  with  the 
requirements  of  the  notification  to 
interested  persons.  No  public  comments 
and  no  requests  for  a  hearing,  unless 
otherwise  stated,  were  received  by  the 
Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
PR  47713,  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

IBI,  Inc.  Front  Sharing  Plan  and  Trust 
Agreement  and  IBI,  Inc.  and  Top  Home 
Center,  Inc.  Defined  Benefit  Pension  and 
Trust  (the  Plans) 

[Prohibited  Transaction  Exemption  87-30; 
Exemption  Application  Nos.  D-6397  and  D- 
6398] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply,  for  a  period  of  5 
years,  to  the  proposed  sales  by  IBI,  Inc. 
(IBI)  of  contracts  for  deed  to  the  Plans, 
nor  to  the  guarantee  of  repayment  by 
certain  shareholders  of  IBI,  provided 
that  the  terms  and  conditions  of  such 
sales  are  at  least  as  favorable  to  the 
Plans  as  those  which  the  Plans  could 
receive  in  similar  transactions  with 
unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  3, 1987  at  52  FR  3361. 

Fof  further  information  contact:  Alan 
Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Maurice  S.,  Rawling,  M.D.,  P.C.  Defined 
BeneFit  Plan  and  Trust  (the  Plan), 
Located  in  Chattanooga.  TN 

[Prohibited  Transaction  Exemption  87-31; 
Exemption  Application  No.  D-6688] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code,  * 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  by  the  Plan  of  a  parcel  of  real 
property  and  the  improvements  thereon 
to  the  Georgia  Winery,  Inc,  a 
disqualified  person  with  respect  to  the 
Plan,  provided  the  Plan  receives  no  less 
than  fair  market  value  for  property  at 
the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  3, 1987  at  52  FR  3362. 

For  further  information  contact:  Paul 
Kelty  of  the  Department,  telephone  (202) 
523-ei96.  (This  is  not  a  toll-free 
number.) 

AUen-Tamarak.  Inc.  Profit  Sharing  Plan 
and  the  AUen-Tamarak.  Inc.  Money 
Purchase  Pension  Plan  (collectively,  the 
Plans) 

[Prohibiled  Transaction  Exemption  87-32; 
Exemption  Application  Nos.  D-6700  and  D- 
6701 J 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 


'  Because  Maurice  S.  Rawlings  is  the  sole 
shareholder  of  the  Employer  and  the  only 
partidipant  in  the  Plan,  there  is  no  jurisdiction  under 
Title  I  of  the  Act  pursuant  to  29  CFR  2S10.3-3|b). 
Howtver.  there  Is  jurisdiction  under  Title  U  of  the 
Act  laider  section  4975  of  the  Code. 


sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  a  loan  (the 
Loan)  of  $75,000  by  the  individual 
accounts  in  the  Plans  of  Mr.  Francis  F. 
Allen  to  Bermuda  Research  Corporation, 
a  party  in  interest  with  respect  to  the 
Plans,  provided  the  terms  of  the  Loans 
are  at  least  as  favorable  to  the  Plans  as 
those  obtainable  in  an  arm's  lenght 
transaction  with  an  unrelated  party. 

For  a  more  compete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemtion  published  on 
February  3, 1987  at  52  FR  3363. 

For  further  information  contact:  Ms 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-6196.  (This  is  not  a 
toll-free  number.) 

Maryville-Alcoa  Newspapers,  Inc.  Profit 
Sharing  Plan  (the  Plan,  Located  in 
Maryville,  TN 

(F>rohibited  Transaction  Exemption  87-33: 
Exemption  Application  No.  D--6765] 

Exemption 

The  restrictions  of  section  406(a]  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale 
(the  Sale)  of  a  certain  parcel  of  real 
property  (the  Property)  by  the  Plan  to 
Tutt  S.  Bradford,  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
consideration  paid  for  the  Property  is 
not  less  than  the  greater  of  either  the 
sum  of  $75,000  or  the  fair  market  value 
of  the  Property  on  the  date  of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  3, 1987,  at  52  FR  3364. 

For  further  information  contact:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  rot  a 
toll-free  number.) 

Pottsville  Orthopedic  Associates 
Pension  Plan  (the  Plan),  Located  in 
PottsvUle,  PA 

[Prohibited  Transaction  Exemption  87-34; 
Exemption  Application  No.  D-6845) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4075(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 


Federal  Register  /  Vol.  52.  No.  69  /  Friday.  April  ig  1587  /  Notices 


11773 


cash  saie  by  the  Plan  of  srx  units  {the 
Units)  repreeentmg  limited  partnership 
interests  in  the  American  Rdnb  Center- 
Pottsville  to  Pottsviiie  Ortlupedic 
Associates,  the  spoosor  of  <tw  Plan. 
provided  that  the  sales  price  is  the 
higher  of  either  the  fair  Hsarket  value  of 
the  Units  or  the  Plan's  total  costs  in 
connection  with  the  aoquisition  and 
holding  of  Ate  Units  at  the  time  the  sale 
is  oonmonatfid. 

For  a  BMire  oooqjtete  statement  of  the 
facts  and  repiiesentations  supporting  the 
Department's  decision  to  ^rant  this 
exenption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  23, 1986  at  51  FR  45964. 

Notice  to  interested  persons:  The 
applicant  represents  that  it  was  unable 
to  notify  interested  persons  within  the 
time  period  specified  in  the  Federal 
Reigsier  notice  published  on  December 
23, 1986.  However,  die  applicant  has 
represented  that  it  notified  all  interested 
persona,  in  the  manner  agreed  upon 
between  the  applicant  and  the 
Department,  by  January  21, 1987. 

Interested  persons  were  informed  that 
they  had  until  February  20, 1987,  to 
comment  or  request  a  hearing  with 
respect  to  the  proposed  exemption.  No 
comments  or  bearing  requests  were 
received  by  the  Department. 

For  further  information  contact  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-fl881.  (This  is  not  a 
toll-free  number.) 

Jamestown  Clinic.  Ltd.  Employee 
Retirement  Plan  (the  Plan),  Located  in 
JamestOMm,  Nordi  Dakota 

[Prohibited  Transaction  Exemption  87-35; 
Exemption  Application  No.  D--0936) 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975{c}{lKA)  throu^  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  of  certain  improved  real 
property  to  Medical  ft-operties,  Inc.,  a 
party  in  interest  with  respect  to  the  Plan; 
provided  that  such  sale  is  on  terms  no 
less  favorable  to  the  Plan  than  the  Plan 
could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemptkm  published  on 
February  3, 1978  at  52  FR  3366. 

For  farther  information  contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-«681.  {This  is  not  a 
toll-free  number.^ 


General  (nfonnafion 

The  atleotion  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(aJ  of  the  Act  and/ or  section 
4375(c)12}  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiTity  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  Fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)tl)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  BTailability  of  these 
exemptions  is  subject  to  the  express 
conditicm  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  tenns  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  7th  day  of 
April.  1937. 

Elliot  I.  Dani-i. 

Associate  Director  for  Regulations  and 
Inlarpretptinns.  Pension  and  Welfare. 
Benefits  Administration.  US.  Department  of 
Labor. 

[FR  Doc.  87-8047  Filed  4-9-87;  8:45  am] 
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[AppBcatton  No.  0-B74S  «t  at.] 

Proposed  Exetnptions;  Samuel  Francis 
Ross.  Jr.  Keogh  Plan,  el  aL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnON:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 


the  Employee  Retirement  Income 
Security  Act  of  1974  {the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  C(unments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  bearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5669.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington.  DC  202ia 
Attention:  Amplication  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  wiUiin 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  m  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATIOtt:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  lft47L 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FTi  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
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summarized  beiow.  inieresied  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Samuel  Francis  Ross,  Jr.  Keogh  Plan, 
Prora  Sharing  Retirement  Plan  (the 
Plan),  Located  in  Belleville,  IL 


(Application  No.  13-6748] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  Rev.  Proc.  75-26, 
197S-1  C.B.  722.  If  the  exemption  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  loan  by  the  Plan  of  the 
lesser  of  $19,341  or  25%  of  the  Plan's 
assets  (the  Loan)  to  Samuel  Francis 
Ross,  Jr.  (Mr.  Ross],  a  disqualified 
person  with  respect  to  the  Plan, 
provided  that  the  terms  of  the  proposed 
Loan  are  not  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  third 
party  at  the  time  of  the  making  of  the 
proposed  Loan.' 

Summary  of  Facts  and  Representations        (Application  No.  LM7701 


3.  On  July  7. 1988,  Scott  M.  Tade,  of 
Tade  Appraisal  Company  in  Belleville, 
Illinois,  estimated  the  fair  market  value 
of  the  Residence  as  of  July  3, 1986  to  be 
$239,000. 

4.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  terms  and  conditions  of 
section  4975(c)(2)  of  the  Code  because; 
(a)  The  rate  of  return  to  the  Plan  will  be 
substantially  higher  than  its  other 
investments;  (b)  The  Loan  will  be 
secured  by  the  Residence,  which  has  an 
appraised  value  of  at  least  150%  of  all 
mortgage  indebtedness;  and  (c]  No  more 
than  25%  of  the  Plan's  assets  will  be 
invested  in  the  Loan. 

Motice  of  interested  persons:  Because 
Mr.  Ross  is  the  only  participant  in  the 
Plan,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
pendency  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  publication 
of  this  notice  of  proposed  exemption. 

For  further  information  contact: 
Joseph  L.  Roberts  III  of  the  Department, 
tel^hone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Wells  Fargo  Bank,  N.A.  (the  Bank), 
Located  in  San  Francisco,  CA 


1.  The  Plan  is  a  frozen  Keogh  plan  of 
which  Mr.  Ross  is  sole  participant.  As  of 
March  21, 1986,  Mr.  Ross'  fully  vested 
account  balance  in  the  Plan  was 
$64,471.88. 

2.  The  Plan  proposes  to  lend  to  Mr. 
Ross  the  lesser  of  $19,341  or  25%  of  the 
Plan's  assets  secured  by  a  second 
mortgage  on  Mr.  Ross'  personal 
residence  located  at  416  Oak  Hill  Drive 
in  Belleville,  Illinois  (the  Residence). 
The  applicant  represents  that  the  Loan 
will  be  used  in  its  entirety  to  reduce  the 
outstanding  first  mortgage  on  the 
Residence  held  by  Magna  Bank  of 
Belleville,  Illinois,  an  unrelated  third 
party.  The  first  mortgage  currently 
outstanding  against  the  Residence 
amounts  to  $63,611.  The  Loan  would  be 
at  the  rate  of  11%  per  annum  payable  in 
equal  monthly  installments  of  principal 
and  interest  for  a  period  of  fifteen  years. 
The  applicant  represents  that  the 
interest  rate  charged  on  the  Loan  is  the 
usual  and  customary  rate  currently 
charged  by  local  financial  institutions  on 
similar  loans. 


'  The  applicant  represents  that  Mr.  Ross  is  the 
sole  participant  in  the  Plan  (a  Keogh  plan). 
Accordingly,  there  is  no  iunsdiction  under  Title  I  of 
the  Act  pursuant  to  20  CFR  2510.3-3(b).  However, 
there  is  iunsdiction  under  Title  II  of  the  Act 
pursuant  to  section  4975  of  the  Code. 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
aut|iority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to: 
(1)  'The  proposed  purchase  and  sale  of 
stocks  between  collective  investment 
index  funds  (the  Index  Funds) 
sponsored  by  the  Bank:  (2)  the  proposed 
purchase  and  sale  of  stocks  between  the 
Index  Funds  and  various  model-driven 
collective  investment  funds  (the  Model- 
Drive  Funds);  (3)  the  proposed  purchase 
and  sale  of  stocks  between  Model- 
Driven  Funds;  and  (4)  the  proposed 
purchase  and  sale  of  stocks  between 
Index  or  Model-Driven  Funds  and 
various  large  pension  plans  (the  Large 
Plans),  under  the  terms  and  conditions 
set  forth  in  this  notice  of  proposed 
exemption. 

Summary  of  Facts  and  Representations 

1.  The  Bank  provides  investment 
advisory  and  trust  services  to  many 
qualified  pension  and  profit  sharing 
plans  (the  Plans).  The  Bank  sponsors 
and  maintains  the  Index  and  Model- 


Driven  Funds  (collectively,  the  Funds) 
for  the  investment  of  Plan  assets. 

2.  The  Index  Funds  are  collective 
investment  funds  that  invest  in  common 
stocks  listed  in  various  stock  price 
indices  in  the  same  relative  proportions 
as  are  used  by  the  relevant  index. 
Currently  the  Bank  has  two  Index 
Funds,  the  Equity  Index  Fund,  which 
relies  on  the  Standard  &  Poor's  500 
Composite  Stock  Price  Index  (the  S&P 
500)  and  the  Extended  Equity  Market 
Fund,  which  utilitizes  the  Wilshire  5000 
Index  (the  Wilshire  5000).  The  Index 
Funds  are  passively  managed,  in  that 
the  choice  of  stocks  purchased  and  sold, 
and  the  volume  purchased  and  sold  are 
made  according  to  predetermined  third 
party  indices  rather  than  according  to 
active  evaluation  of  the  investments.  A 
Plan  invests  in  each  Index  Fund  in  a 
similar  Oiartner;  A  plan  invests  cash 
and/or  in-kind  contributions  and 
receives  investment  units  (Units) 
representing  the  Plan's  proportional 
interest  in  the  assets  held  by  the  Index 
Fund.  When  a  Plan  wants  to  liquidate  its 
investment,  it  receives  cash  or  in-kind 
distributions  from  the  Fund  in  exchange 
for  Units.  Investments  or  withdrawals 
generally  occur  only  on  previously 
announced  scheduled  "opening"  dates 
four  times  monthly.  On  these  scheduled 
openings,  the  Bank  on  behalf  of  each 
Fund  nets  investments  (including 
dividends  received  on  stocks  held  by  the 
Fund)  in  and  withdrawals  from  the  Fund 
against  each  other,  and  makes  sales  of 
purchases  of  Fund  assets  only  as  the 
aggregate  amount  invested  in  a  Fund 
rises  or  falls.  Transaction  costs  for 
investments  or  withdrawals  are 
allocated  amongst  the  Plans  triggering 
the  transaction  on  a  given  scheduled 
opening  date.  In  addition,  the  S&P  500 
and  the  Wilshire  5000  Index  will 
occasionally  add  or  delete  a  stock  or 
change  the  relative  capital  weighting  of 
a  stock.  The  criteria  for  such  changes 
are  established  and  maintained  by  the 
respective  Index.  Generally,  the  addition 
or  deletion  of  stock  from  the  S&P  500 
will  require  a  mirror  transaction  in  the 
Extended  Equity  Market  Fund,  in  that 
stocks  added  to  or  deleted  from  the  S&P 
500  usually  become  necessary  deletions 
from  or  additions  to  the  Extended  Equity 
Market  Fund.  These  changes  in  the 
underlying  Index  are  infrequent, 
although  the  radical  shifts  in  the 
availability  of  equity  stocks  occasioned 
by  recent  corporate  takeover  activity 
has  increased  the  frequency  of  changes 
in  the  Index.  The  Bank  estimates  that 
changes  in  the  Index  itself  requiring 
shifts  in  an  Index  Fund's  holdings  occur 
on  an  average  of  twice  monthly. 
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Finally,  the  Bank  may  also  make 
dispositions  of  stocks  listed  in  the  S&P 
500  Index  Fund  or  Extended  Equity 
Market  Fund  if  the  subject  company  has 
filed  or  appears  likely  to  file  for 
protection  under  bankruptcy  laws.  The 
Bank  generally  excludes  no  more  than  a 
handful  of  companies  from  Index  Fund 
portfolios  for  this  reason  at  any  given 
time. 

3.  The  applicant  represents  that  if  an 
Index  Fund  is  required  to  engage  in 
stock  transactions  because  of  one  of  the 
triggering  situations  described  above,  it 
must  do  so  in  the  open  market.  By  doing 
80.  the  Index  Fund  incurs  substantial 
transactions  costs  including  broker's 
commissions,  the  "marketmaker's 
spread"  (the  amount  charged  by  the 
exchange  specialist  for  accepting  market 
risk  in  the  stock  price  during  the 
transctions).  and  the  possible  negative 
market  impact  of  large  block  trades.  The 
Bank  is  requesting  an  exemption  to 
allow  the  direct  cross-trades  of  stock 
between  an  Index  Fund  and  other  Index 
Funds.  The  applicant  represents  that 
approximately  11%  of  its  Index  Fund 
stock  transactions  would  be  eligible  for 
such  cross-trades  and  that  these  cross- 
trades  would  generate  substantial 
transactions  cost  savings  for  the  Index 
Funds,  and  therefore,  for  the  investing 
Plans.  The  combination  of  a 
predetermined  portfolio  and  increases 
or  decreases  in  Fund  assets  being 
determined  by  the  decision  of  Plan  asset 
managers  to  invest  or  withdraw  from 
the  Index  Fund  means  that  the  Bank  on 
behalf  of  the  Index  Fund  has  no 
discretion  as  to  which  stocks  to  buy  or 
sell  or  as  to  when  to  engage  in  these 
transactions. 

Some  Plans  many  also  be  managed  in 
whole  or  in  part  by  the  Bank  in  the  same 
manner  as  the  Index  Funds  described 
above  on  an  individual  or  stand-alone 
portfolio  basis.  An  index  portfolio  for  an 
individual  Plan  requires  assets  of  at 
least  $30,000,000  in  order  to  effectively 
implement  the  indexing  investing 
strategy.  Such  an  index  portfolio 
functions  in  the  same  way  an  Index 
Fund  with  one  participating  Plan. 
Therefore,  references  to  Index  Fund 
include  such  index  portfolios. 

4.  The  Model-Driven  Funds  are 
collective  investment  funds  with 
portfolios  which  are  determined  by 
intricate  models  which  examine  the 
structural  aspects  of  the  stock  market 
rather  than  the  underlying  stock  value. 
Each  Model-Driven  Fund  is  a 
transformation  of  the  S&P  500.  An 
example  is  the  Asset  Allocation  Funds. 
The  Bank  allocates  asset  allocation  fund 
investments  between  S&P  500  common 
stocks,  long-term  U.S.  Treasury  Bonds, 


and  money  market  instruments 
according  to  a  computer  model  which 
uses  objectively-determined  data 
including:  (1)  Earnings,  dividends,  and 
price-earnings  ratios  for  S&P  500 
common  stocks;  (2)  current  yields  on 
corporate  bonds  and  money  market 
instruments;  (3)  historical  standard 
deviations  and  correlations  of  and 
between  asset  classes.  The  common 
stock  portion  of  an  asset  allocation  fund 
is  invested  in  an  S&P  500  Index  Fund. 
When  the  asset  allocation  model 
requires  a  shift  in  the  relative  holdings 
of  different  classes  of  assets,  the  fund 
will  invest  in  or  withdraw  funds  from 
the  S&P  500  Index  Fund. 

The  Model-Driven  Funds  are 
passively  managed  funds  just  like  the 
fundamental  S&P  500  Index  Fund.  The 
investor  in  such  a  fund  is  not  hiring  an 
investment  manager  who  actively 
monitors  the  market  and  buys  or  sells 
stocks  based  on  evaluation  of  a 
particular  stock's  anticipated 
performance  and  its  undervaluation  or 
overvaluation  by  the  market.  Instead,  an 
investor  is  hiring  a  concept.  As  with  the 
Index  Funds,  there  are  discrete  Model- 
Driven  Funds  for  different  groups  of 
investors.  For  example,  there  are 
separate  asset  allocation  funds  for 
personal  trusts  and  for  foreign  and 
charitable  organizations.  In  addition,  the 
Bank  allows  large  individual  investors 
(those  with  investments  exceeding 
approximately  $30  million]  to  establish 
separate  accounts  managed  as  Model- 
Driven  Funds.  Each  of  these  discrete 
Funds  or  accounts  is  considered  a 
Model-Driven  Fund  for  purposes  of  this 
application. 

5.  The  Model-Driven  Funds  enter  the 
stock  market  for  essentially  the  same 
reasons  as  the  Index  Funds:  To  account 
for  changes  in  the  model-determined 
portfolio  and  to  account  for  aggregate 
investments  in  or  withdrawals  from  the 
Model-Driven  Fund.  By  cross-trading 
with  other  Model-Driven  or  Index 
Funds.  Model-Driven  Funds  required  by 
portfolio  requirements  or  changes  in 
Fund  participation  to  acquire  or  dispose 
of  stocks  will  be  able  to  reduce  the 
transaction  costs. 

6.  Trades  may  also  occur  between 
Funds  and  Large  Plans  whose 
investment  portfolio  is  not  controlled  by 
an  index  or  model.  The  applicant 
represents  that  the  Large  Plans  will  have 
assets  in  excess  of  $50  million.  Such 
trades  will  occur  only  when  the  Large 
Plans'  fiduciaries,  which  are 
independent  of  the  Bank,  are  fully 
informed  of  the  cross-trade  technique, 
provide  advance  written  approval  of 
such  transactions,  and  are  fully  apprised 
of  the  transaction  results.  Further,  cross- 


trades  involving  Large  Plans  would  be 
limited  to  those  situations  where  the 
Bank's  advising  role  is  restricted  to 
either  managing  a  portion  of  the  Large 
Plan's  assets  through  one  or  more  of  the 
Bank's  passive  investment  strategies  or 
acting  as  a  trading  adviser  in  a  Large 
Plan  portfolio  restructuring.  The  most 
frequent  scenario  for  Large  Plan  stock 
transaction  would  be  as  follows:  A 
Large  Plan  decides  through  its 
independent  fiduciaries  to  reallocate  a 
portion  of  its  assets  currently  invested 
by  active  investment  managers  into  a 
passive  fund  with  the  Bank's  assistance. 
The  Bank  and  the  Large  Plan  arrange  to 
either  invest  in  an  existing  Index  Fund 
or  Model-Driven  Fund,  or  set  up  a 
separate  account  with  the  Bank  to  be 
managed  as  an  Index  or  Model-Driven 
Fund.  The  Large  Plan's  current  active 
portfolio  must  be  liquidated  to  the 
extent  necessary  to  replicate  the  desired 
Index  or  Model-Driven  Fund.  Generally, 
these  restructurings  occur  in  connection 
with  a  Large  Plan  decision  to  invest  in 
one  of  the  Bank's  passive  funds. 
However,  some  Large  Plans  have  asked 
the  Bank  to  carry  out  a  restructuring 
program  for  them  independent  of  future 
investments  in  the  passive  funds.  In  this 
instance,  the  Bank's  only  role  as  to  the 
Large  Plans  is  that  of  a  "trading  adviser" 
carrying  out  a  Large  Plan-initiated 
liquidation  or  equity  restructuring. 

7.  The  applicant  further  represents 
that  when  a  Large  Plan  comes  to  the 
Bank  to  invest  in  a  passive  fund  or  to 
arrange  its  own  passively  managed 
portfolio,  the  Large  Plan's  assets  must 
be  transformed  into  an  Index  or  Model- 
Driven  Fund  portfolio.  In  implementing 
the  transformation,  the  Bank  is  limited 
by  the  staled  portfolio,  as  to  the 
transactions  it  can  make.  In  these 
situations,  the  Bank  is  not  in  any  kind  of 
active  investment  advising  role.  The 
impetus  for  the  investment  comes  from 
the  independent  fiduciaries  of  these 
Large  Plans.  Given  such  an  investment 
by  a  Large  Plan,  the  Bank's  role  is 
limited  to  recreating  the  required 
portfolio.  By  performing  cross-trades 
with  Index  or  Model-Driven  Funds 
where  possible,  the  Bank  reduces  the 
overall  transactions  costs  incurred  by 
both  parties  to  the  cross-trade.  The  Bank 
has  a  similar  lack  of  discretion  in  the 
case  or  Large  Plans  which  request  the 
Bank  to  restructure  (generally  liquidate) 
a  portfolio.  The  Bank  then  acts  as  the 
trading  advisor  to  the  Large  Plan, 
arranging  for  the  stock  transactions 
within  a  stated  time  so  as  to  minimize 
transaction  costs.  The  opportunity  to 
engage  in  cross-trades  with  Index  and/ 
or  Model-Driven  Funds  occurs  only 
when  those  Funds  are  required  to 
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purchase  the  same  slock  which  the  large 
Plan  is  selling. 

8.  The  applicant  represents  that  when 
any  of  the  Funds  is  required  to  make  a 
sale  or  purchase  of  stocks  on  the 
market,  the  Fund,  and  any  Plan(s)  which 
may  have  invested  or  withdrawn  Funds, 
bears  substantial  transactions  costs, 
primarily  in  the  form  of  brokerage 
commissions.  The  applicant  represents 
that  the  average  brokerage  commission 
paid  by  the  Bank  for  substantial 
transactions  is  5  cents  per  share.  The 
commission  paid  for  the  cross-trades  is 
only  1  cent  per  share,  which  reflects  the 
record-keeping  costs  of  the  brokers.  In 
this  regard,  the  applicant  represents  that 
the  brokers  are  able  to  provide  record- 
keeping services  more  economically 
than  the  Bank  itself  could.  The  applicant 
further  represents  that  all  the  brokers  to 
be  used  in  the  cross-trades  will  be 
unrelated  to  and  independent  of  the 
Bank.  The  applicant  estimates  that  if  the 
Index  Funds  could  have  utilized  this 
proposed  exemption  for  the  period 
January  1, 1986  to  June  30, 1986,  the 
Index  Funds  would  have  saved 
approximately  $5,000,000  in 
commissions.  In  addition,  the  cross- 
trades  between  Funds  and  between 
Funds  and  Large  Plans  will  avoid  the 
negative  market  impact  caused  by  large 
block  transactions.  The  Bank  will  use 
the  closing  price  on  the  day  of  the  trade 
for  shares  listed  on  a  national  exchange 
or  NASDAQ  to  set  the  share  price  for  all 
cross-trades. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a]  of  the  Act  because:  (a) 
The  Index  and  Model-Driven  Funds  will 
sell  or  buy  stocks  only  according  to  their 
various  "trigger"  mechanisms  and  when 
a  Plan  invests  in  or  withdraws  from 
such  a  Fund;  (b)  the  Large  Plans  will 
engage  in  cross-trades  only  in  situatins 
where  the  Bank  has  no  discretion  with 
respect  to  the  investment  decision;  (c) 
the  price  for  the  stocks  will  be  the 
closing  price  for  those  stocks  on  the  day 
of  trading;  (d)  the  Funds  and  Large  Plans 
will  save  significant  amounts  of  money 
on  brokerage  commissions;  and  (e)  the 
Bank  will  receive  no  additional  fees  as  a 
result  of  the  proposed  cross-trades. 

Notice  to  interested  persons:  A  notice 
will  be  mailed  by  first  class  mail  to  each 
Plan  which  invests  in  the  Funds.  The 
notice  will  contain  a  copy  of  the  notice 
of  pendency  of  exemption  as  published 
in  the  Federal  Register  and  an 
explanation  of  the  rights  of  interested 
parties  to  comment  on  or  request  a 
hearing  regarding  the  proposed 
exemption.  Such  notice  will  be  sent  to 
the  above-named  parties  within  two 


weeks  of  the  publication  of  the  notice  of 
pendency  of  exemptionin  the  Federal 
Register. 

For  further  information  contact:  David 
Lurie  of  the  Department,  telephone  (202) 
523-8194.  (This  is  not  a  toll-free 
number.) 

Castro  Convertible  Employee's 
Retirement  Trust  (the  Plan),  Located  in 
New  Hyde  Park,  NY 

(Application  No.  D-6813] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c](2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  (2)  of  the  Act  and  the 
saBctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  leasing  of 
certain  real  property  by  the  Plan  to 
Cwtro  Convertible  Corporation  (the 
Employer),  provided  that  all  of  the  terms 
of  such  lease  are  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

Effective  Date:  March  18, 1986. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  an  estimated  230  participants.  The 
Plan  had  total  assets  of  $3,258,275  as  of 
June  30, 1984.  The  trustees  of  the  Man 
are  Bernard  Castro  and  Theresa  Castro 
(the  Trustees).  The  Employer  is  a 
manufacturer  asnd  retailer  of  furniture 
and  furnishings  consisting  primarily  of 
convertible  sofas  and  chairs. 

2.  In  1962  the  Plan  acquired  certain 
real  property  located  at  2475  Central 
Park  Avenue,  Yonkers,  New  York  (the 
Property).  The  Property  was  acquired 
from  an  unrelated  third  party  for  a 
ptvchase  price  of  $88,600.  The  Property 
is  en  irregular  shaped  lot  containing  an 
area  of  10,894  square  feet.  The  Property 
is  improved  with  a  single  story  structure 
containing  approximately  3,000  square 
feet.  The  remaining  7,894  square  feet  are 
used  for  parking  and  driveways  which 
service  the  structiu*.  The  Property  is 
located  in  a  commercial,  retail  and 
business  district.  The  applicant 
represents  that  the  highest  and  best  use 
of  the  Property  is  as  a  retail  store  for  a 
single  tenant  occupancy. 

3.  Since  its  acquisition  in  1962,  the 
Picperty  has  been  leased  to  the 
Employer  on  a  month-to-month  basis 
(the  Old  Lease),  for  use  as  a  retail 
showroom  for  the  Employer's  products 


and  related  offices.  The  Old  Lease  was 
at  all  times  on  a  "net,  net"  basis  so  that 
in  addition  to  the  basic  rental,  the 
Employer  has  been  responsible  for  the 
payment  of  all  taxes  and  assessments, 
the  making  of  all  repairs  to  the  Property 
(structural  and  otherwise)  and  for  all 
expenses  incurred  in  connection  with 
the  operation  and  maintenance  of  the 
Property. 

4.  The  applicant  represents  that  at  all 
times  from  the  date  of  acquisition  of  the 
Property  in  1962,  until  and  including 
June  30, 1984,  the  Employer  paid  to  the 
Plan  a  rental  equal  to  the  fair  market 
rental  value  for  the  Property  and  that 
the  terms  of  the  Old  Lease  were,  in  all 
respects,  at  least  as  favorable  to  the 
Plcin  as  those  of  an  arm's-length  lease 
transaction  with  an  unrelated  party.* 

5.  The  Plan  desires  to  continue  leasing 
the  Property  to  the  Employer  on  a  "net, 
net"  basis,  with  an  aimual  rental 
calculated  to  produce  a  net  10  percent 
return  on  the  fair  market  value  of  the 
Property.  An  independent  appraisal  of 
the  Property  was  performed  by  John  A. 
Munro,  MAI,  CRE.  SRPA  (the 
Appraiser).  The  .Appraiser  established 
the  fair  market  value  of  the  Property  at 
$375,000  as  of  December  9, 1985.  It  is 
intended  that  the  appraised  value  of  the 
Property  will  be  updated  every  3  years. 
The  Plan  and  the  Employer  entered  into 
a  10  year  lease  commencing  July  1, 1985 
and  ending  June  30, 1995  (the  New 
Lease)  at  a  minimum  annual  rate  of 
$37,50a  The  New  Lease  will  contain  a 
provision  to  adjust  the  annual  rate 
upward  (but  not  downward)  on  a 
triannual  basis  to  yield  a  net  10  percent 
return  on  the  appraised  value  of  the 
Property.  The  Property  comprised  10 
percent  of  the  Plan's  assets  as  of  June 
30, 1984. 

6.  Mr.  George  M.  Garfunkel  will  serve 
as  the  independent  fiduciary  for  the  Plan 
(Mr.  Garfunkel).  Mr.  Garfunkel,  who 
was  admitted  to  practice  law  in  the 
State  of  New  York  in  1964,  assumed  his 
responsibilities  as  independent  fiduciary 
on  March  18, 1986.  He  is  a  partner  in  the 
law  firm  of  Garfunkel,  Wild  &  Travis. 
P.C,  Great  Neck,  New  York.  Mr. 
Garfunkel's  area  of  specialization 
includes  real  estate,  taxation  and 
pension  law.  In  his  more  than  20  years 
of  practice,  Mr.  Garfunkel  has 


'  Ttie  Department  expresses  no  opinion  with 
respect  to  the  applicability  of  section  414  of  Ihe  Act 
in  this  instance.  The  applicant  represents  thai  for 
the  Plan's  fiscal  year  ending  [une  30. 1985.  the 
Employer  paid  excise  lax  in  Ihe  sum  of  $1,876  in 
connection  with  the  Old  l.ease.  The  Employer  shall 
pay  any  additional  excise  lax  properly  assessed  by 
Ihe  Internal  Revenue  Service  in  connection  with  the 
Old  L«aie  and  the  New  Lease  within  60  days  of  the 
granting  of  the  requested  exemption. 
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negotiated,  evaluated,  and  drafted 
numerous  commercial  lease  agreements. 
Moreover,  as  an  expert  in  pension  law, 
Mr.  Garfunkel  is  aware  of  his  duties  and 
responsibilities  as  a  fiduciary  under  the 
Act.  Mr.  Garfunkel  has  heretofore  not 
been  involved  in  the  subject  leases  and 
has  no  previous  relationship  with  either 
the  Plan  or  the  Employer. 

7.  Mr.  Garfunkel  represents  by  letter 
of  July  25, 1986  that  he  has  reviewed  the 
Plan  documents,  the  New  Lease,  and  the 
December  9, 1985  appraisal  of  the 
Property  performed  by  John  A.  Munro. 
MAI.  He  states  that  in  his  opinion,  the 
New  Lease  is  a  market  place 
arrangement  between  landlord  and 
tenant  for  transactions  of  this  type  and 
represents  a  reasonable  and  fair  return 
to  the  Plan  and  its  beneficiaries.  Mr. 
Garfunkel  represents  that  he  has 
examined  the  Plan's  investment 
portfolio  as  reported  by  the  certified 
financial  statements  of  June  30, 1985, 
prepared  by  Margolin,  Winer  &  Evans, 
certified  public  accountants.  He  states 
that  the  10  percent  return  to  the  Plan  on 
its  investment  in  the  Property  is  an 
appropriate  and  desirable  investment. 

8.  Mr.  Garfunkel  represents  that  he 
will  regularly  monitor  all  aspects  of  the 
New  Lease  throughout  its  term. 
Specifically,  he  will  be  actively  involved 
and  monitor  the  rental  adjustments 
called  for  in  the  third,  sixth  and  ninth 
years  of  the  New  Lease  to  be  certain 
that  the  annual  rental  is  equal  to  an 
amount  equal  to  the  fair  market  rental 
value  of  the  Property. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  The  New  Lease  provides  a  fair  rate 
of  return  to  the  Plan; 

(b)  The  Plan  will  receive  a  fair  market 
rental  rate  as  determined  by  a  qualified 
independent  appraisal,  and 

(c)  The  Plan's  independent  fiduciary 
has  determined  that  the  New  Lease  is  in 
the  interests  of  and  protective  of  the 
Plan  and  its  participants  and 
beneficiaries. 

For  further  information  contact:  Ms. 
Linda  M.  Hamilton  of  the  Department, 
telephone  (202)  523-9194.  (This  is  not  a 
toll-free  number.) 

American  Income  Property  Fund  (the 
Fund),  Located  in  Chicago,  IL 

(Application  No.  D-6830] 

Proposed  Exemption 

Section  I.  Exemption  for  certain 
transactions  involving  the  fund 

(a)  Effective  July  1. 1988,  the 
restrictions  of  sections  406(a),  406(b)(2), 
and  407(a)  of  the  Act  and  the  sanctions 


resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  III  are 
met. 

(1)  Transactions  between  parties  in 
interest  and  the  fund:  General. 

Any  transaction  between  a  party  in 
interest  with  respect  to  a  plan  which  has 
an  interest  in  the  Fund  (the  Participating 
Plan)  and  the  Fund,  or  any  acquisition  or 
holding  by  the  Fund  of  employer 
securities  or  employer  real  property,  if 
the  party  in  interest  is  not  American 
Realty  Advisors  (American  Realty)  or 
one  of  its  affiliates,  any  other  Fund 
maintained  by  American  Realty,  and  if, 
at  the  time  of  the  transaction, 
acquisition  or  holding,  the  interest  of  the 
Participating  Plan,  together  with  the 
interests  of  any  other  Participating  Plans 
maintained  by  the  same  employer  or 
employee  organization  in  the  Fund,  does 
not  exceed  10  percent  of  the  total  of  all 
assets  in  the  Fund. 

(2)  Special  transactions  not  meeting 
the  criteria  of  section  1(a)(1)  between 
employers  of  employees  covered  by  a 
multiemployer  plan  and  the  fund 

Any  transaction  between  an  employer 
(or  an  affiliate  of  an  employer)  of 
employees  covered  by  a  multiemployer 
plan  [as  defined  insection  3(37)(A)  of  the 
Act  and  section  414(f)(1)  of  the  Code] 
that  is  a  Participating  Plan  and  the  Fund, 
or  any  acquisition  or  holding  by  the 
Fund  of  employer  securities  or  employer 
real  property,  if  at  the  time  of  the 
transaction  acquisition  or  holding — 

The  interest  of  the  multiemployer  plan 
in  the  Fund  exceeds  10  percent  of  the 
total  assets  of  the  Fund,  and  the 
employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan  and 
would  not  be  a  "substantial  employer"  if 
"5  percent"  were  substituted  for  "10 
percent"  in  the  definition  of  "substantial 
employer." 

(3)  Acquisitions,  sales,  or  holdings  of 
employer  securities  and  employer  real 
property 

(A)  Except  as  provided  in  subsection 
(B)  of  this  section  (3),  any  acquisition, 
sale  or  holding  of  employer  securities  or 
employer  real  property  by  the  Fund 
which  does  not  meet  the  requirements  of 
paragraphs  (a)(l]  and  (a)(2)  of  this 
Section  I,  if  no  commission  is  paid  to 
American  Realty  or  to  the  employer,  or 
any  affiliate  of  American  Realty  or  the 
employer  in  connection  with  tthe 
acquisition  or  sale  of  employer 
securities  or  the  acquisition,  sale  or 
lease  of  employer  real  property;  and 

(i)  In  the  case  of  employer  real 
property — 


(aa)  Each  parcel  of  employer  real 
property  and  the  improvements  thereon 
held  by  the  Fund  are  suitable  (or 
adaptable  without  excessive  cost]  for 
use  by  different  tenants,  and 

(bb)  The  property  of  the  Fund  that  is 
leased  or  held  for  lease  to  others,  in  the 
aggregate,  is  dispersed  geographically. 

(ii)  In  the  case  of  employer 
securities — 

(aa)  Neither  American  Realty  nor  any 
of  its  affiliates  is  an  affiliate  of  the  issue 
of  the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either: 

1.  The  Fund  owns  the  obligation  at  the 
time  the  plan  acquires  an  interest  in  the 
Fund,  and  interests  in  the  Fund  are 
offered  and  redeemed  in  accordance 
with  valuation  procedures  of  the  Fund 
applied  on  a  uniform  or  consistent  basis, 
or 

2.  Immediately  after  acquisition  of  the 
obligation  by  the  Fund,  not  more  than  25 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  such  plan,  and  at  least  50 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  persons  independent  of  the 
issuer.  American  Realty,  its  affiliates, 
and  any  collective  investment  fund 
maintained  by  American  Realty  or  its 
affiliates,  shall  be  considered  to  be 
persons  independent  of  the  issuer  if 
American  Realty  is  not  an  affiliate  of  the 
issuer. 

(B)  In  the  case  of  a  Participating  Plan 
that  is  not  an  eligible  individual  account 
plan  [as  defined  in  section  407(d)(3)  of 
the  Act],  the  exemption  provided  in 
subsection  (A)  of  this  section  (3)  shall  be 
available  only  if,  immediately  after  the 
acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which 
American  Realty  or  its  affiliate  has 
investment  discretion  does  not  exceed 
10  percent  of  the  fair  market  value  of  all 
the  assets  of  the  Participating  Plan  with 
respect  to  which  American  Realty  or  its 
affiliate  has  such  investment  discretion. 

(C)  For  purposes  of  the  exemption 
contained  in  subsection  (A)  of  this 
section  (3),  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party  in 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  section  3(14)  (Ej. 
(G),  (H)  or  (I)  of  the  Act. 

(b)  Effective  July  1, 1986,  the 
restrictions  of  section  406(a)(1)  (AJ 
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through  (D)  and  section  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(l)(  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  transactions 
described  below,  if  the  conditions  of 
Section  III  are  met. 

(1)  Certain  /eases  and  goods.  The 
furnishing  of  goods  to  the  Fund  by  a 
party  in  interest  with  respect  to  a 
Participating  Plan  or  the  leasing  of  real 
property  owned  by  the  Fund  to  such 
party  in  interest  and  the  incidental 
furnishing  of  goods  to  such  party  in 
interest  by  the  Fund,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Fund  in 
connection  with  real  property  owned  by 
the  Funds; 

(B)  The  party  in  interest  is  not 
American  Realty,  any  affiliate  of 
American  Realty,  or  one  of  the  other 
Funds;  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  or  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Fund  with  the  same 
party  in  interest,  or  any  affiliate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent  of  the  fair  market  value  of 
the  assets  of  the  Fund  on  the  most 
recent  valuation  date  of  the  prior  to  the 
transaction. 

(2)  Transaction  involving  places  of 
public  accommodation.  The  furnishing 
of  services,  facilities  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation 
owned  by  the  Fund  to  a  party  in  interest 
with  respect  to  a  Participating  Plan,  if 
the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public. 

(c)  Effective  July  1, 1986,  the 
restrictions  of  secton  406(a)(1)  (A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reasons  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  following 
transaction  if  the  conditions  of  Section 
III  are  met: 

Any  transaction  between  the  Fund 
and  a  person  who  is  a  party  in  interest 
with  respect  to  a  Participating  Plan,  if — 

(1)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Participating 
Plan,  or  solely  by  reason  of  a 
relationship  to  a  service  provider 
described  in  section  3(14)(F),  (G).  (H)  or 
(I)  of  the  Act,  or  both,  and  the  person 
neither  exercised  nor  has  any 
discretionary  authority,  control, 
responsibility  or  influence  with  respect 


to  the  investment  of  the  Participating 
Plan's  assets  in,  or  held  by,  the  Fund; 

(2)  At  the  time  of  the  transaction,  the 
interest  of  the  Participating  Plan, 
together  with  the  interests  of  any  other 
Participating  Plan  maintained  by  the 
same  employer  or  employee 
organization  in  the  Fund,  does  not 
exceed  20  percent  of  the  total  of  all 
assets  in  the  Fund:  and 

(3)  The  person  is  not  American  Realty 
or  an  afTiliate  of  American  Realty. 

(d)  Effective  July  1, 1986,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4973(c)  (1)  (A)  Through  (D)  of  the  Code 
shall  not  apply  to  the  purchase  and  sale 
of  units  of  beneficial  interest  in  the  Fund 
if  no  more  than  reasonable 
compensation  is  paid  therefor,  each 
purdiase  and  sale  is  authuorized  in 
writing  by  a  fiduciary  of  the 
Participating  Plan  who  is  independent  of 
American  Realty  and  any  of  its 
affiHates,  and  the  applicable  conditions 
of  Section  III  are  met. 

Section  II.  Excess  holdings  exempUon 
for  employee  benefit  plans 

(a)  Effective  July  1, 1986,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code  by  reason  of  section  4975(c)  (1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  any  acquisition  or  holding  of 
qualifying  employer  securities  or 
qualifying  employer  real  property  (other 
than  through  the  Fund)  by  a 
Participating  Plan  if:  (1)  The  acquisition 
or  holding  constitutes  a  prohibited 
transaction  solely  by  reason  of  being 
aggregated  with  employer  securities  or 
employer  real  property  held  by  the 
Fund:  (2)  the  requicements  of  either 
paragraph  (a)  (1)  or  paragraph  (a)  (2)  of 
Section  I  of  this  exemption  are  met;  and 
(3)  the  applicable  conditions  set  forth  in 
Section  III  of  this  exemption  are  met. 

Section  III.  General  conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  American  Realty 
or  American  Realty's  affiliates,  the 
terms  of  the  transaction  are  not  less 
favorable  to  the  Fund  than  the  terms 
generally  available  is  arm's  length 
traasaction  between  unrelated  parties. 

(b)  American  Realty  or  its  affiliates 
maintain  for  a  period  of  six  years  from 
the  date  of  the  transaction  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (c)  of  this 
Section  III  to  determine  whether  the 
coiiditions  of  this  exemption  have  t>een 


met,  except  that:  (1)  A  prohibited 
transaction  will  iK)t  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  American  Realty 
or  its  affiliates,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act,  or  to  the  taxes  imposed  by 
section  4S75(a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (c)  below. 

(c)(1)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (b)  of  this  Section  HI  are 
unconditonally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(6)  Any  fiduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the  Fund  of 
the  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary. 

(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  In 
subparagraphs  (B)  through  (D)  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  American 
Realty  or  its  affiliate,  or  commercial  or 
financial  information  which  is  privileged 
or  confidential. 

Section  IV.  Definitions  and  general  rules 

For  the  purposes  of  this  exemption, 

(a)  The  term  "Fund"  shall  include  any 
collective  investment  fund  that  may 
hereafter  be  established,  operated  and 
managed  by  the  Fund  Sponsors,  or  by 
American  Realty  or  its  affiliate  in 
essentially  the  same  manner  as  the 
American  Income  Property  Fund. 

(b)  An  "affiliate"  of  a  person 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person,  and 
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(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  omcer,  director, 
partner  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code],  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)  The  term  "substantial  employer" 
means  for  any  plan  year  an  employer 
[treating  employers  who  are  members  of 
the  same  affiliated  group,  within  the 
meaning  of  section  1563(a)  of  the  Code, 
determined  writhout  regard  to  section 
1563(a)(4)  and  {e){3)(c)  of  the  Code,  as 
one  employer]  who  has  made 
contributions  to  or  under  a 
multiemployer  plan  for  each  of— 

(1)  The  two  immediately  preceding 
plan  years,  or 

(2)  The  second  and  third  preceding 
plan  years,  equaling  or  exceeding  10 
percent  of  all  employer  contributions 
paid  to  or  under  that  plan  for  each  such 
year. 

(f)  The  time  as  of  which  any 
transaction,  acquistion  or  holding  occurs 
is  the  date  upon  which  the  transaction  is 
entered  into,  the  acquisition  is  made  or 
the  holding  commences.  In  addition,  in 
the  case  of  a  transaction  that  is 
continuing,  the  transaction  shall  be 
deemed  to  occur  until  it  is  terminated.  If 
any  transaction  is  entered  into,  or  an 
acquisition  is  made,  on  or  after  the 
effective  date  of  this  exemption,  or  a 
renewal  that  requires  the  consent  of  the 
Fund  occurs  on  or  after  the  effective 
date  of  this  exemption,  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively,  or 
at  the  time  the  acquisition  is  made,  the 
requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction  or  acquisition  and  the 
exemption  shall  apply  thereafter  to  the 
continued  holding  of  the  property  so 
acquired.  Notwithstanding  the  foregoing, 
this  exemption  shall  cease  to  apply  to 
transactions  exempt  by  virtue  of 
subsections  1(a)(1)  and  (I)(c)  at  such 
time  as  the  interest  of  the  Participating 
Plan  exceeds  the  percentage  interest 
limitations  set  forth  in  those 
subsections,  unless  no  portion  of  such 
excess  results  from  an  increase  in  the 
assets  allocated  to  the  Fund  by  the 
Participating  Plan.  For  this  purpose, 
assets  allocated  do  not  include  the 
investment  of  Fund  earnings. 

Nothing  in  this  paragraph  (f)  shall  be 
construed  as  exempting  a  transaction 
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entered  into  by  the  Fund  which  become* 
a  transaction  described  in  section  406  of 
the  Act  or  section  4975  of  the  Code 
while  the  transaction  is  continuing, 
unless  the  conditions  of  the  exemption 
were  met  either  at  the  time  the 
transaction  was  entered  into  or  at  the 
time  the  transaction  would  have  become 
prohibited  but  for  this  exemption. 

(g)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Fund  as  its  proportionate 
interest  in  the  total  assets  of  the  Fund  as 
calculated  on  the  most  recent  preceding 
valuation  date  of  the  Fund. 

The  availabihty  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  consummated 
pursuant  to  this  proposed  exemption. 
Preamble 

On  July  25. 1980.  the  Department 
published  a  class  exemption.  Prohibited 
Transaction  Exemption  (PTE)  80-51  (45 
FR  49709),  which  permits  collective 
investment  funds  that  are  maintained  by 
banks  and  in  which  employee  benefit 
plans  participate  to  engage  in  certain 
transactions  provided  that  specified 
conditions  are  met.  The  transactions  for 
which  the  applicants  have  requested 
relief  are  those  which,  in  part,  are  the 
subject  of  PTE  8(K51. 

The  Department  stated  in  PTE  80-51 
that  a  comment  had  been  received  to  the 
proposed  class  exemption  requesting 
that  it  be  amended  to  apply  to  collective 
investment  funds  that  are  not 
maintained  by  banks.  Relief  was 
granted  for  bank  collective  investment 
funds  because,  among  other  reasons, 
such  funds  are  regulated  by  other 
governmental  agencies  and  constitute  a 
well-defined  class  of  funds.  In  the  case 
of  collective  investment  funds  that  are 
not  maintained  by  banks,  the 
Department  found  that  the  record  was 
insufficient  to  determine  the  nature  of 
the  funds  and  the  entities  managing  the 
funds  that  would  comprise  the  class 
covered  by  such  broad  relief.  As  a 
result,  the  Department  stated  that  it 
could  not  make  the  required  statutory 
findings  for  such  relief,  and  that  relief 
for  non-bank  maintained  collective 
investment  funds  should  be  dealt  with 
on  an  individual  rather  than  a  class 
basis. 

Summary  of  Facts  and  Representations 

1.  The  Fund,  which  was  established 
on  June  23. 1986  under  the  terms  of  the 
American  Income  Property  Fund  Group 
Trust  Agreement  (the  Group  Trust 


Agreement),  is  a  closed-end, 
commingled,  limited  life  trust,  qualifying 
as  a  group  trust  described  in  Revenue 
Ruling  81-100, 1981-1  C.B.  326.  The  Fund 
provides  pension  and  profit  sharing 
plans  and  certain  governmental  plans 
described  in  section  818(a)(6)  of  the 
Code  with  a  medium  for  pooling  a 
portion  of  their  funds  for  investment  in  a 
portfolio  of  income-producing  real  estate 
and  participating  mortgages.  The 
Participating  Plans  in  the  Fund  are 
qualified  as  trusts  under  section  401(a) 
of  the  Code  and  exempt  from  Federal 
income  taxation  under  Code  section 
501(a). 

2.  The  Fund  invests  primarily  in  long- 
term  real  estate-related  investments 
although  cash  reserves  and  funds  being 
held,  pending  opportunities  for  long- 
term  investments,  are  placed  in  short- 
term  investment  vehicles.  The  Fund  may 
hold  title  to  real  property,  receive 
income  therefrom  as  well  as  interests  in 
portfolios  of  participating  mortgages. 
The  Fund  has  a  liquidation  date  of 
December  31,  2003.  This  date  may  be 
extended  with  the  approval  of  the 
Participating  Plans  owning  80  percent  of 
the  outstanding  units  (the  Units)  of  the 
Fund.  The  Fund  may  be  terminated 
eadier  if  so  directed  by  Participating 
Plans  owning  four-fifths  of  the 
outstanding  Units,  or  as  the  Fund's 
assets  are  liquidated.  Then,  the  Fund 
will  distribute  the  proceeds  from  the 
liquidation  of  its  investments  to  the 
Participating  Plans.  It  is  anticipated  that 
real  estate  investments  will  provide  the 
Participating  Plans  with  attractive 
returns  and  aid  their  fiduciaries  in 
achieving  the  diversification  required 
under  the  Act. 

3.  The  Fund  Sponsors  are  Rubloff 
Development  Corporation  (Rubloff 
Development),  a  privately-held 
Delaware  corporation  engaged  in  real 
estate  development  and  management; 
Fiduciary  Management  Associates 
(FMA).  a  privately-held  Delaware 
corporation  which  currently  manaijes 
approximately  $400  million  in  total 
assets  for  employee  benefits  plans  and 
other  entities,  and  which  is  registered 
with  the  Securities  and  Exchange 
Commission  under  the  Investment 
Advisers  Act  of  1940;  and  Mercantile 
Realty  Partners  (Mercantile),  a 
privately-held  Illinois  partnership 
engaged  in  mortgage  banking. 

4.  The  initial  Fund  Trustees  are 
Messrs.  Robert  F.  Carr  III;  John  J. 
BoHand,  Jr.;  Alan  R.  Edelson;  Philip 
Edward  Arnold;  Edwin  N.  Homen  and 
Thomas  J.  McCarthy.  The  Trustees  are 
officers,  directors  or  shareholders  of, 
and  they  receive  compensation  from  the 
general  partners  of  American  Realty,  the 
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Fund's  investment  manager  and/or 
related  organizations.  The  Trustees  are 
not  compensated  by  the  Fund.  A  Trustee 
may  be  removed  for  or  without  cause  by 
unanimous  decision  of  the  unaffected 
Trustees  at  a  duly  constituted  meeting 
or  by  the  affirmative  vote  of  the  holders 
of  two-thirds  of  the  outstanding  Units. 
To  be  duly  constituted,  a  meeting  will 
require  the  participation  of  a  least  two- 
thirds  of  all  current  Trustees. 

5.  In  accordance  with  the  Group  Trust 
Agreement,  the  Trustees  have  entered 
into  an  investment  management 
agreement  (the  Investment  Management 
Agreement)  under  which  the  Trustees 
have,  subject  to  certain  limitations, 
delegated  the  responsibilities  for 
managing  the  assets  of  the  Fund  to 
American  Realty,  an  Illinois  general 
partership  formed  in  1986  to  engage  in 
real  estate  development,  management, 
sales  and  other  services.  The  general 
partners  of  American  Realty  are  FMA 
Realty,  Inc.,  a  Delaware  corporation  and 
a  subsidiary  of  FIvlA;  Rubloff 
Development;  and  Mercantile.  American 
Realty  has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
for  registration  under  the  Investment 
Advisers  Act  of  1940  and  it  has 
acknowledged  in  the  Investment 
Management  Agreement  its  fiduciary 
responsibilities  to  the  Fund  in 
accordance  with  section  3(38)  of  the  Act. 
The  officers  and  directors  of  the 
partners  of  American  Realty,  most  of 
whom  serve  as  the  Trustees,  have 
extensive  experience  and  expertise  in 
the  area  of  real  estate  management  and 
investment.' 

6.  Interests  in  the  Fund  may  only  be 
held  by  plans  meeting  the  requirements 
of  Code  section  401(a)  and/or  818(a)(6). 
Participating  Plans  invest  in  the  fund 
pursuant  to  the  terms  of  a  detailed 
offering  circular  (the  Private  Placement 
Memorandum)  prepared  by  the  Fund 
Sponsors.  The  Private  Placement 
Memorandum  describes  the 
management,  operation,  investment 
objectives,  income  tax  consequences 
and  the  compensation  to  be  received  by 
American  Realty  and  its  affiliates  from 
the  Fund.  Participation  in  the  Fund  is 
achieved  by  allowing  each  Participating 
Plan  to  purchase  Units  of  ownership.  To 
participate,  a  Participating  Plan  is 
required  to  make  a  minimum  purchase 
of  two  Units.  Each  Unit  will  cost 
$500,000.  The  minimum  aggregate 


subscription  is  30  Units  ($15  million)  and 
the  maximum  subscription  is  200  Units 
($100  million).  If  fewer  than  30  Units  ($15 
million)  of  subscriptions  have  been 
received  by  no  later  than  June  30, 1988, 
the  Fund  will  terminate.  The 
Participating  Plans  are  cautioned  in  the 
Private  Placement  Memorandum  not  to 
invest  more  than  5  percent  of  their 
assests  in  the  Fund  in  order  to  assure 
adequate  diversification.  As  an  outside 
limit,  no  Plan  is  permitted  to  invest  over 
20  percent  of  its  net  worth  in  the  Fund 
unless  the  Plan  is  an  "accredited 
investor"  within  the  meaning  of  Rule  501 
of  Regulation  D  of  the  Securities  and 
Exchange  Commission.  Finally,  as 
required  by  Rev.  Rul.  81-100,  the 
interests  of  any  Participating  Plan  in  the 
Fund  may  not  transferred  or  assigned  to 
third  parties. 

7.  None  of  the  individual  Trustees  nor 
any  employees,  officers,  directors  or 
shareholders  of  the  corporate  general 
partners  of  American  Realty  or  its 
affiliates  will  serve  as  a  fiduciary  of  any 
Participating  Plan  (except  to  the  extent 
that  they  are  fiduciaries  by  reason  of  the 
Participating  Plan's  investment  in  the 
Fund),  or  as  a  director,  or  officer  of  any 
sponsor  of  any  Participating  Plan. 
Notwithstanding  the  above,  FMA  may. 
in  certain  instances,  also  serve  as  the 
investment  manager  of  some  of  the 
assets  of  one  or  more  Participating  Plans 
provided  that  one  of  the  assets  managed 
by  FMA  may  be  invested  in  the  Fund 
and  further,  that  FMA  exercises  no 
influence  or  control  over  the 
Participating  Plan's  decision  to  invest 
any  assets  in  the  Fund.*  Such 
investment  decisions  will  be  left  to  plan 
fiduciaries  who  will  determine  whether 
the  investment  is  appropriate 
considering  the  overall  investments, 
pcJicies  and  objectives  of  the  particular 
plan  desiring  to  invest  in  the  Fund. 

8.  Because  the  interest  of  any 
Participating  Plan  in  the  Fund  is  not 
assignable  or  transferrable  to  third 
parties,  fiduciaries  desiring  to  invest  a 
Participating  Plan's  assets  in  the  Fund 


'  It  is  anticipated  that  future  group  trusts  (the 
Future  Funds)  will  be  jointly  sponsored  by  the  Fund 
Sponsors.  II  is  further  anticipated  that  American 
Realty  will  be  retained  as  the  investment  manager 
for  the  Future  Funds,  It  is  represented  that  all 
material  representations  with  respect  to  the  Fund  in 
this  propsoed  exemption  will  also  apply  to  all 
Future  Funds. 


*  To  the  extent  that,  in  the  ordinary  course  of 
business.  FMA.  American  Realty  or  any  of  their 
aftliates  provides  "investment  advice"  to  a 
Participating  Plan  within  the  meaning  of  regulation 
29  CFR  2510.3-21(c)(ii)(l)(B)  and  recommends  an 
investment  of  the  plans  assets  in  the  Fund,  the 
presence  of  an  unrelated  second  fiduciary  acting  on 
the  consultant/investment  adviser's 
recommendations  on  behalf  of  the  plan  is  not 
sitfficient  to  insulate  the  advisers  from  fiduciary 
liability  under  section  406(b)  of  the  Act.  (See 
Advisory  Opinions  84-03A  and  84-04A.  issued  by 
the  Department  on  |anuary  4, 1984.)  The  Department 
is  unable  to  conclude  that  fiduciary  self  dealing  of 
this  type  (if  present)  is  in  the  interests  or  protective 
ol  plans  and  their  participants  and  beneficiaries 
and.  accordingly,  has  limited  exemptive  relief  for 
the  acquisition  or  sales  of  Units  in  the  Fund  to 
section  40e(a)  violations  only. 


will  be  fully  advised  to  consider  the 
long-term  nature  of  the  investment.  If, 
however,  a  Participating  Plan  wishes  to 
dispose  of  its  investment  in  the  Fund,  it 
may  notify  the  Trustees  in  writing  that  it 
wishes  to  redeem  its  Units  in  the  Fund. 
To  permit  a  redemption  of  the  Units. 
American  Realty  may.  under  certain 
cirumstances.  sell  assets  of  the  Fund 
provided  American  Realty  determines 
that  it  is  not  disadvantageous  to  the 
Fund  or  the  remaining  Participating 
Plans  to  do  so. 

In  addition,  upon  receipt  of  any 
request  for  redemption  from  a 
Participating  Plan,  before  selling  any 
property  of  the  Fund  or  attempting  to 
sell  Units  to  a  new  plan,  American 
Realty  may  notify  all  existing 
Participating  Plans  of  the  availability  of 
additional  Units  which  may  be 
purchased  proratably  at  a  price  not  less 
than  the  then  existing  Unit  net  asset 
value,  at  which  point  the  withdrawing 
Participating  Plan's  Units  will  be 
redeemed  and  reissued  to  those 
Participating  Plans  making  additional 
contributions.  Alternatively,  unless 
contrary  to  the  best  interests  of  the 
Fund,  American  Realty  will  apply  50 
percent  of  the  net  cash  flow  from  the 
Fund  to  redeem  the  Units  of  any 
Participating  Plan  desiring  redemption. 

9.  Pursuant  to  the  Investment 
Management  Agreement,  American 
Realty  will  receive  a  fee  from  the  Fund 
based  upon  the  value  of  the  assets  under 
management.*  No  other  fees  or 
compensation  will  be  paid  to  American 
Realty  or  its  affiliates  for  services 
rendered  to  the  Fund. 

In  addition,  the  Fund  will  pay  all  legal, 
accounting,  advertising,  promotional 
and  other  expenses  incurred  in 
connection  with  the  organization  and 
formation  of  the  Fund  and  the 
distribution  of  the  Units  (excluding 
securities  sales  commissions,  if  any)  up 
to  a  maximum  amount  equal  to  the 
greater  of  $125,000  or  .5  percent  of  the 
aggregate  capital  contributions  of  the 
Participating  Plans  with  the  excess,  if 
any,  to  be  borne  by  American  Realty. 
American  Realty  will  pay  the  salaries  of 
its  administrative  employees  and  the 
costs  of  the  office  space  and  facilities 
required  by  the  Fund  and  American 
Realty.  Except  as  otherwise  provided, 
the  Fund  will  pay  all  costs  and  expenses 
incurred  in  connection  with  the  Fund's 
affairs  including  all  expenses  of 
acquiring,  owning,  operating  and 
disposing  of  all  properties,  expenses  and 
fees  for  the  services  of  on-site  real 


•  The  Department  is  not  proposing  an  exemption 
for  the  receipt  of  fees  beyond  that  provided  by 
section  408(b)(2)  of  the  Act. 
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estate  management  personnel  and 
leasing  commissions  to  third  parties, 
fees  of  legal  counsel,  accountants, 
appraisers,  unaffiliated  real  estate 
brokers  or  for  architectural  or 
engineering  or  any  other  studies  of 
proposed  or  existing  investments. 
American  Realty  will  receive  no 
compensation  or  fees  except  as 
previously  described. 

When  appropriate,  the  Fund  will  pay 
fees  for  real  estate  management  and 
leasing  services.  Neither  American 
Realty  nor  any  other  party  in  interest 
will  be  providing  such  services  or  be 
receiving  such  fees  unless  a  prohibited 
transaction  exemption  is  first  obtained 
from  the  Department  for  such  services 
and  fees.  No  such  exemption  is 
requested  at  this  time. 

10.  Because  each  Participating  Plan 
will  incorporate  as  part  of  such  plan  the 
terms,  provisions  and  conditions  of  the 
Group  Trust  Agreement,  the  Fund  will 
occupy  a  position  equivalent  to  the  trust 
created  under  such  Participating  Plan. 
Accordingly,  pursuant  to  Revenue 
Ruling  81-100,  it  is  the  position  of  the 
Department  that  a  "party  in  interest"  or 
"disqualified  person"  as  defined  in  the 
Act  with  respect  to  a  Participating  Plan 
may  be  viewed  as  party  in  interest  with 
respect  to  the  Fund.  Accordingly,  a 
transaction  between  such  party  and  the 
Fund  may  be  viewed  as  a  prohibited 
transaction  as  described  in  section  406 
of  the  Act,  section  4975(c)  of  the  Code, 
or  both. 

The  applicant  represents  that  if  the 
Fund  is  unable  to  enter  into  transactions 
with  certain  persons  because  such 
persons  are  parties  in  interest  with 
respect  to  a  Participating  Plan,  the 
Fund's  ability  to  make  its  investments 
prudently  and  conduct  its  operations 
solely  for  the  benefit  of  the  Participating 
Plans  will  be  unduly  restricted.  In 
addition,  the  purchase  and  sale  of  Units 
of  participation  in  the  Fund  may  be 
considered  a  prohibited  sale  or  transfer 
of  assets  between  a  Participating  Plan 
and  the  Trustees  that  is  not  exempted 
by  operation  of  the  statutory  exemption 
provided  in  section  408(b)(8)  of  the  Act 
because  the  Fund  is  not  maintained  by  a 
bank  or  an  insurance  company. 

11.  The  applicant  requests  both 
retroactive  and  prospective  relief  for 
many  of  those  classes  of  transactions 
between  the  Fund  and  certain  parties  in 
interest  which  were  afforded  exemptive 
relief  in  PTE  80-51.  The  applicant 
proposes  that  such  classes  of 
transactions  be  subject  to  similar 
conditions,  limitations  and  restrictions 
as  those  delineated  with  respect  to 
those  transactions  afforded  exemptive 
relief  under  PTE  80-51. 


12.  The  Trustees  are  authorized  to 
designate  an  independent  auditor  (the 
Independent  Auditor)  to  examine  the 
books  and  records  of  the  Fund.  The 
Trustees  have  retained  Arthur  Andersen 
and  Company,  an  independent  certified 
public  accounting  firm  to  prepare  a 
balance  sheet,  profit  and  loss  statement 
and  a  statement  of  change  in  financial 
position  for  the  Fund  as  of  the  end  of 
each  calendar  year,  which  will  be 
distributed  to  each  Participating  Plan 
within  90  days  after  the  close  of  the 
calendar  year.  The  financial  statements 
will  show  all  fees  paid  to  American 
Realty  and  all  distributions  and  new 
investments  made  within  the  year. 

Furthermore,  at  least  quarterly,  each 
Participating  Plan  will  receive  from  the 
Trustees  a  balance  sheet  and  a 
statement  of  all  property  purchased 
since  the  date  of  the  last  quarterly 
report.  From  time  to  time,  the  Fund  will 
provide  whatever  other  information  is 
reasonably  requested  by  the 
Participating  Plans. 

All  records  pertaining  to  the  Fund  will 
be  available  for  inspection  during 
reasonable  business  hours  by  fiduciaries 
or  other  representatives  of  a 
Participating  Plan.  American  Realty  has 
notified  each  Participating  Plan  that  it 
will  be  available  to  discuss  matters 
pertaining  to  the  Fund  with  any  of  them. 

In  addition,  appraisals  of  Fund 
properties  will  be  made  at  least 
annually  by  independent  appraisers. 
These  appraisals  will  be  included  in  the 
above  yearly  reports. 

13.  The  Independent  Auditor's  audit 
and  examination  procedures  have  been 
specifically  designed  for  group  real 
estate  investment  vehicles,  such  as  the 
Fund.  The  Independent  Auditor  will 
examine  the  history  of  ownership  in 
acquired  property  to  ensure  that  neither 
the  Fund  Sponsors,  American  Realty  nor 
their  affiliates  have  ever  had  an  interest 
in  the  property.  The  Independent 
Auditor  will  perform  tests,  on  a  sample 
basis,  to  ensure  that,  except  as 
specifically  provided  in  the  exemption, 
lease  transactions  are  not  entered  into 
with  parties  related  to  American  Realty 
or  the  Fund  Sponsors,  their  affiliates,  or 
any  investors  in  the  Fund  except  to  the 
extent  these  tests  are  obviated  by  the 
issuance  of  a  prohibited  transaction 
exemption.  The  Independent  Auditor 
will  recompute  American  Realty's 
investment  management  fee  to  ensure 
compliance  with  the  Fund,  the  Private 
Placement  Memorandum  and  the 
Investment  Management  Agreement. 
The  Independent  Auditor  will  maintain 
documentation  of  all  materially  relevant 
Fund  matters  and  review  the  file  for 
completeness.  In  addition,  the 


Independent  Auditor  will  verify  cash  in 
all  bank  accounts  in  which  the  Fund 
maintains  deposits.  Finally,  the 
Independent  Auditor  will  confirm  all 
aspects  of  the  sale  agreement  with  those 
parties  selling  properties  to  the  Fund, 
including  a  verification  that  no  "side 
agreements"  exist. 

14.  In  summary,  it  is  represented  that 
the  subject  transactions  meet  the 
criteria  of  section  408(a)  of  the  Act 
because:  (a)  The  Fund  will  provide  the 
Participating  Plans  with  the  benefits  of 
the  expert  knowledge  and  experience  of 
American  Realty  and  the  Fund  Sponsors 
with  respect  to  real  estate  investments; 
(b)  each  of  the  protections  provided  to 
the  Participating  Plans  and  their 
participants  and  t>eneficiaries  by  PTE 
80-51  will  be  satisfied  for  the  subject 
transactions,  except  that  the  Fund  is 
privately  maintained:  (c)  the  decisions 
to  invest  in  the  Fund  are  made  by 
knowledgeable  fiduciaries  of  large 
employee  benefit  plans  on  the  basis  of  a 
detailed  offering  circular  furthermore, 
such  fiduciaries  are  unrelated  to  the 
Trustees,  the  Fund  Sponsors,  American 
Realty  or  any  of  American  Realty's 
affiliates:  and  (d)  an  Independent 
Auditor  will  audit  the  operations  of  the 
Fund  on  an  annual  basis. 

For  further  information  contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

C.  Fred  Deuel  &  Associates,  Inc.  Profil 
Sharing  Plan  (the  Plan).  Located  in  St. 
Petersburg.  FL 

[Application  No.  D-6886) 

Proposed  Exemption 

The  Department  is  considering 
granting  and  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  sale  of 
August  29, 1983  of  a  certain  parcel  of 
improved  real  property  (the  Property)  to 
Mr.  C.  Fred  Deuel  (Mr.  Deuel),  a  party  in 
interest  with  respect  to  the  Plan,  for 
842,300,  provided  that  such  amount  was 
not  less  than  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale. 
EfTective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  August  29, 1983. 
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Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  which,  as  of  August  31, 1986,  had 
approximately  42  participants  and  total 
net  assets  of  $845,655.20.  Mr.  Deuel  and 
Mr.  Grady  Johnson  (Mr.  Johnson)  are  the 
trustees  of  the  Plan  (the  Trustees).  Mr. 
Deuel  is  the  president  and  majority 
shareholder  of  C.  Fred  Deuel  & 
Associates,  Inc.  (the  Employer),  the 
Plan's  sponsor.  Mr.  Johnson  is  the 
treasurer  and  a  sharholder  of  the 
Employer. 

2.  The  Property  is  a  parking  lot  on  the 
southwest  corner  of  1st  Avenue  North 
and  16th  Street,  St.  Peterburg,  Florida. 
The  Plan  purchased  the  Property  in 
September  1971  from  an  unrelated  party 
for  $22,000.  The  Plan  leased  the  Property 
to  the  Employer  from  the  date  of 
purchase  until  August  1983,  at  which 
time  the  Plan  sold  the  Property  to  Mr. 
Deuel  for  $42,300  in  cash.  During  the 
time  the  Plan  leased  the  Property  to  the 
Employer,  the  Plan  received  a  total  of 
$8,701.10  in  rent  from  the  Employer, 
which  was  less  than  the  fair  market 
rental  value  of  the  Property.  The 
Employer's  business  is  situated  on  an 
adjoining  site,  which  is  owned  by  Mr. 
Deuel.  The  Property  was  used  as  a 
parking  lot  for  the  employees  of  the 
Employer.  The  Employer  made  certain 
improvements  to  the  Property  in  order  to 
make  the  Property  serviceable  as  a 
parking  lot.  The  Employer  paid  for  these 
improvements.  The  applicant  states  that 
the  market  value  of  these  improvements 
was  included  in  the  purchase  price  for 
the  Property  which  the  Plan  received. 

3.  The  Property  was  appraised  on 
August  19, 1983  by  Bert  F.  Finch,  Jr.. 
M.A.I.  (Mr.  Finch),  and  independent  real 
estate  appraiser  in  St.  Petersburg, 
Florida,  as  having  a  fair  market  value  of 
$42,300.  Mr.  Finch  states  that  the 
appraisal  included  the  market  value  of 
the  parking  lot  improvements  ($8,300)  in 
use  with  the  underlying  land.  By  letter 
dated  February  6, 1987,  Mr.  Finch 
represents  that  consideration  has  been 
given  to  any  possible  special  value  of 
the  Property  to  Mr.  Deuel  as  a  result  of 
the  ownership  by  Mr.  Deuel  of  property 
adjacent  to  the  Property.  However,  Mr. 
Finch  states  that  the  fair  market  value  of 
Property,  as  of  the  date  of  the  previous 
appraisal,  was  not  enhanced  by  the  fact 
that  Mr.  Deuel  owns  the  adjacent 
property. 

4.  The  apphcant  states  that  Form  5330, 
Return  of  Initial  Excise  Taxes  Relating 
to  Pension  and  Profit  Sharing  Plans,  will 
be  filed  with  the  Internal  Revenue 
Ser\'ice  and  that  all  appropriate  excise 
taxes  for  the  previous  leasing  of  the 
Property  to  the  Employer  will  be  paid  by 
the  Employer  within  60  days  of  the  date 


of  a  grant  of  an  exemption  for  the  past 
sale  of  the  Property.  In  addition,  Mr. 
Finch  has  provided  an  independent 
apraisal  of  the  fair  market  rental  value 
for  the  Property  during  the  lease.  The 
Employer  agrees  to  pay  all  additional 
back  rent,  plus  interest  on  such  rent, 
which  the  Plan  is  due  for  the  Employer's 
past  use  of  the  Property  based  on  the 
difference  between  the  rental  amounts 
paid  under  the  lease  and  the  fair  market 
rental  value  for  the  Property,  as 
est^lished  by  Mr.  Finch's  appraisal. 

5.  The  applicant  represents  that  the 
Plan  sold  the  Property  to  the  Employer 
because  the  Trustees  believed  that  the 
PlaO's  revenues  could  be  increased  if  the 
Property  were  sold  and  the  proceeds 
reinivested  in  other  assets.  In  addition, 
the  Plan  did  not  pay  any  commissions  or 
other  expenses  with  respect  to  the  sale. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfied 
the  statutory  criteria  of  section  408(a]  of 
the  Act  because:  (a)  The  sale  was  a  one- 
time cash  transaction;  (b)  the  Plan 
received  fair  market  value  for  the 
Property  as  established  at  the  time  of 
the  transaction  by  an  independent, 
qualified  appraiser;  (c)  no  brokerage 
commissions  or  other  expenses  were 
charged  to  the  Plan  in  connection  with 
the  sale;  and  (d)  the  transaction  allowed 
the  Plan  to  divest  itself  of  the  Property 
and  reinvest  the  sale  proceeds  in 
investments  yielding  a  greater  rate  of 
return. 

For  further  information  contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  532-8881.  (This  is  not  a 
tool-free  number.) 

The  Budd  Profit  Sharing  Plan  (the  Plan), 
Located  in  Short  Hills.  N) 


[Amplication  No.  D-€939] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7&-1  (40  FR 
18*71,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
4GB  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
loen  by  the  Plan  of  $300,000  to  Budd 
Lamer  Gross  Picillo  Rosenbaum 
Greenberg  &  Sade,  P.C,  the  Plan 
sponsor,  under  the  terms  and  conditions 
described  in  this  notice  of  proposed 
exemption,  provided  that  such  terms 
and  conditions  are  not  less  favorable  to 
the  Plan  than  those  obtainable  by  the 


Plan  in  an  arm's-length  transaction  with 
an  unrelated  third  party. 

Summary  of  Facts  and  Representations 

1.  Budd  Lamer  Gross  Picillo 
Rosenbaum  Greenberg  &  Sade,  P.C.  the 
Plan  sponsor  (the  Plan  Sponsor),  is  a 
law  firm  located  in  Short  Hills,  New 
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2.  The  Plan  had  in  excess  of  $1,400,000 
in  assets  and  had  70  participants,  both 
as  of  August  31, 1985.  The  Trustees  of 
the  Plan  are  David  R.  Gross,  Mark  D. 
Lamer,  and  Michael  M.  Rosenbaum. 

3.  The  Plan  proposes  to  lend  $300,000 
(the  Loan)  to  the  Plan  Sponsor  to  pay  for 
capital  improvements  made  to  premises 
recently  leased  by  the  Plan  Sponsor  for 
its  principal  offices.  The  total  amount  of 
the  Loan  shall  not,  in  any  event,  exceed 
25%  of  the  total  assets  of  the  Plan. 

4.  The  proposed  Loan  will  be  repaid  in 
principal  payments  in  the  amount  of 
$15,000  on  the  last  day  of  each  of  March, 
June,  September,  and  December  over  the 
life  of  the  Loan.  Interest  payments  shall 
be  made  monthly  on  the  last  day  of  each 
calendar  month,  and  shall  be  computed 
on  the  then  outstanding  balance  of 
principal  at  the  rate  of  2%  over  the  prime 
lending  rate  of  Midatlantic  National 
Bank  of  Newark.  New  Jersey,  as 
determined  on  the  first  day  of  January 
and  July  in  each  calendar  year.  The  term 
of  the  Loan  shall  be  for  five  years.  The 
Loan  will  be  secured  by  a  first  lien  on 
all  of  the  Plan  Sponsor's  assets, 
including  leasehold  improvements, 
furniture  and  fixtures  and  accounts 
receivable.  Accounts  receivable,  as  of 
May  31, 1986,  were  approximately 
$2,279,000.  The  aforesaid  first  lien  will 
be  evidenced  by  a  Security  Agreement 
and  Financing  Statement  (UCC-1)  on  all 
said  assets.  The  applicant  represents 
that  at  the  present  time  there  are  no 
other  obligations  of  the  Plan  Sponsor  for 
which  any  of  its  assets  or  accounts 
receivable  are  pledged  as  security  and 
that  no  such  pledging  is  anticipated 
during  the  term  of  the  Loan. 

5.  H.  Charles  Hess,  CPA  (Mr.  Hess),  of 
the  Millbum,  New  Jersey  accounting 
firm  of  Hess,  Keeley  &  Co.,  has  agreed  to 
serve  as  the  independent  fiduciary  of 
the  Plan  with  respect  to  the  Loan.  Mr. 
Hess  represents  that  he  is  qualified  to 
serve  in  this  capacity  by  virtue  of  his 
significant  ERISA  experience,  and  is 
aware  of  the  duties,  responsibilities  and 
liabilities  entailed  in  acting  as 
independent  fiduciary  with  respect  to 
the  Loan.  Mr.  Hess  further  represents 
that  he  is  not  in  any  way  related  to  the 
Plan  Sponsor,  the  Plan  or  any  of  the 
principals  thereof. 

Mr.  Hess  represents  that  the  proposed 
transaction  is  in  the  best  interest  of  the 
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Plan  and  its  participants  and 
beneFiciaries  since  it  provides  the  Plan  a 
rate  of  return  which  is  greater  than  that 
generally  available  to  the  Plan  in  the 
market  place.  Mr.  Hess  further  states 
that  the  proposed  Loan  would  be 
adequately  secured  by  the  accounts 
receivable  of  the  Plan  Sponsor. 

Finally,  Mr.  Hess  states  that  after 
having  examined  the  Plan's  investment 
portfolio,  considered  the  Plan's  liquidity 
requirements  and  examined  the 
diversification  of  the  Plan's  assets,  he 
has  concluded  that  the  proposed 
transaction  complies  with  the  Plan's 
investment  objectives  and  policies. 

In  his  capacity  as  independent 
fiduciary,  Mr.  Hess  will  monitor  the 
proposed  transaction  throughout  its  term 
on  behalf  of  the  Plan  and  will  have 
authority  to  enforce  the  rights  of  the 
Plan  and  ensure  that  the  terms  of  the 
proposed  transaction  are  adhered  to. 
specifically  including,  but  not  limited  to. 
ensuring  that  the  value  of  the  collateral 
securing  the  proposed  Loans  remains  at 
no  less  than  200%  of  the  outstanding 
balance  of  the  Loan. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  under 
section  408(a)  of  the  Act  because:  (a) 
The  Loan  will  be  approved,  monitored, 
and  enforced  by  an  independent 
fiduciary;  (b)  the  Loan  will  be  secured 
by  the  value  of  the  accounts  receivable 
of  the  Plan  Sponsor,  which  will  at  all 
time  be  no  less  than  200%  of  the 
outstanding  balance  of  the  Loan;  (c)  the 
Loan  will  be  for  no  more  than  25%  of  the 
Plan's  assets;  and  (d)  the  Plan's 
independent  fiduciary  has  determined 
that  the  Loan  is  prudent  and  in  the  best 
interest  of  the  participants  and 
beneficiaries  of  the  Plan. 

for  further  information  contact:  Joseph 
L.  Roberts  III  of  the  Department, 
telephone  (202)  523-9194.  (This  is  not  a 
toll-free  number.) 

Simpson  Manufacturing  Co.,  Inc.  Profit 
Sharing  Plan  (The  Plan).  Located  in  San 
Leandro.  CA 

[Application  No.  D-7002| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  sale  by  the 


Plan  of  a  parcel  of  real  property  located 
at  1450-1532  Doolittle  Drive.  San 
Leandro.  California  (the  Property)  to 
Simpson  Manufacturing  Co..  Inc. 
(Simpson),  for  $2,500,000  in  cash, 
including  the  repayment  by  the  Plan  of 
the  loan  Tmancing  the  Property  to  Bank 
of  America  N.T.  &  S.A.  (the  Bank), 
provided  the  sales  prices  was  not  less 
than  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale. 

Effective  Date:  If  this  proposed 
exemption  is  granted,  it  will  be  effective 
December  22, 1986. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  deHned  contribution 
profit  sharing  plan  which  had  92  active 
participants  as  of  December  31, 1985. 
Simpson,  the  Plan  sponsor,  is  a 
manufacturer  of  pre-fabricated  housing 
products. 

2.  In  December,  1982,  the  Plan 
purchased  the  Property  for  $328,000, 
subject  to  a  $260,000  note  and  deed  of 
trust.  The  $260,000  was  loaned  (the 
Loan)  to  the  Plan  by  the  Bank,  which 
was  also  the  Plan's  trustee.  Also  in 
December,  1972  the  Plan  entered  into  a 
10  year  lease  agreement  (the  Lease)  with 
Simpson  for  the  Property.  Effective 
December  1. 1982,  the  Lease  was 
renewed  (the  Renewal),  with  Simpson 
Strong-Tie  Company,  Inc.  (Strong-Tie) 
and  Simpson  Structures,  Inc. 
(Structures),  two  wholly-owned 
subsidiaries  of  Simpson,  as  lessees. 

3.  Simpson  applied  to  the  Department 
in  1984  for  an  exemption  to  permit  the 
continuation  of  the  Renewal  and  the 
Loan  beyond  July  1, 1984.  Simpson 
represented  that  the  Lease,  the  Renewal 
and  the  Loan  were  all  exempt  from  the 
prohibited  transaction  restrictions  of 
sections  406  and  407(a)  of  the  Act  and 
section  4975  of  the  Code  until  June  30, 
1984  by  virtue  of  sections  414  and  2003 
of  the  Act.«  The  Department  exempted 
the  continuation  of  the  Loan,  effective 
July  1. 1984.  and  the  continuation  of  the 
Renewal  for  the  period  from  December 
4, 1984  through  December  31, 1987,  in 
PTE  85-105. 

4.  In  PTE  85-105,  Simpson  represented 
that  on  or  before  December  31. 1987,  the 
Property  would  be  sold  by  the  Plan  or 
otherwise  disposed  of.  or  an  additional 
exemption  to  continue  the  arrangement 
beyond  December  31. 1987  would  be 
sought.  On  December  22, 1986,  the  Plan 
sold  the  Property  to  Simpson  for 
$2,500,000  in  cash.  No  commissions  were 
paid  on  the  sale.  Mr.  Steven  Chan. 


•  The  Department  expresses  no  opinion,  either  in 
Prohibited  Transaction  Exemption  85-105.  50  FR 
24600.  )une  11. 1985  (PTE  85-105)  or  in  this  proposed 
exemption,  as  to  whether  the  Lease,  the  Renewal 
and  the  Lx)an  were  statutorily  exempt  until  June  30, 
1984  by  reason  of  sections  414  and  2003  of  the  Act. 


M.A.I.,  an  independent  appraiser  in  San 
Leandro,  California,  appraised  the 
Property  as  having  a  fair  market  value 
of  $2,500,000  as  of  December  15. 1986.  on 
December  22. 1986,  the  Plan  also  repaid 
the  Loan  to  the  Bank.  No  prepayment  or 
other  penalty  was  charged  to  the  Plan  in 
connection  with  repayment  of  the  Loan. 

5.  Mr.  William  Figara.  president  of  the 
Alpha  Capital  Company,  an 
independent  investment  advisory  firm 
located  in  Oakland,  California,  has  been 
the  independent  fiduciary  for  the  Plan 
appointed  in  connection  with  the 
transactions  exempted  by  PTE  85-105. 
Mr.  Figara  represents  that  he  examined 
the  facts  surrounding  the  subject 
transactions  as  of  December  16, 1986, 
and  at  that  time  he  determined  that  the 
sale  of  the  Property  would  be  in  the  best 
interests  of  the  Plan  and  of  its 
participants  and  beneficiaries.  Mr. 
Figara  approved  of  the  appointment  of 
Mr.  Chan  as  the  independent  appraiser. 
Mr.  Figara  represented  that  the  sale  of 
the  Property  to  Simpson  would  have  all 
of  the  attributes  and  safeguards  of  an 
arm's-length  transaction  with  a  third 
party.  In  addition,  as  a  result  of  the  sale, 
the  liquidity  of  Plan  assets  would  be 
increased  and  there  would  be  an 
opportunity  for  greater  diversification  of 
plan  assets.  - 

6.  In  summary,  the  applicant  T 
represents  that  the  subject  transaction 
met  the  criteria  of  section  408(a)  of  the 
Act  because:  (1)  The  sale  was  a  one- 
time transaction  for  cash,  and  no 
commissions  were  paid  on  the  sale;  (2) 
the  subject  transactions  enabled  the 
parties  to  end  on-going  relationships 
which  would  have  required  additional 
exemptive  relief;  (3)  the  sales  price  for 
the  Property  was  determined  by  Mr. 
Chan,  a  qualified,  independent 
appraiser  and  (4)  the  transactions  were 
approved  by  Mr.  Figara,  the  Plan's 
independent  fiduciary,  who  determined 
they  were  appropriate  for  the  Plan  and 
in  the  Plan's  best  interest  before  the 
Plan  engaged  in  the  transactions. 

For  further  information  contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Dayton  Area  Building  and 
Construction  Industry  Investment  Plan 
(the  Program),  Located  in  Dayton,  OH 
(Application  Nos.  D-7003  and  D-70O4J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
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granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  the  proposed  participation  by 
employee  benefit  plans  in  construction 
loans  through  the  Program  where  such 
loans  are  already  committed  to  by 
certain  lending  institutions  to  parties  in 
interest  with  respect  to  such  plans, 
provided  that  the  terms  of  the  loans  are 
not  less  favorable  to  the  plans  than 
those  terms  available  in  transactions 
with  unrelated  parties;  and  provided 
that  the  terms  and  conditions,  as 
described  herein  are  complied  with 
during  the  operation  of  the  Program. 

Summary  of  Facts  and  Representations 

1.  Employee  benefit  plans  (the  Plans) 
co-sponsored  by  local  building  and 
construction  industry  unions  "*  affiliated 
with  the  Dayton  Building  Trades  Council 
and  local  associations  affiliated  with  the 
West  Central  Ohio  Division  of  the 
Associated  General  Contractors 
Association  and/or  other  employer 
associations  representing  building  and 
construction  industry  employers  in  the 
Dayton  area  are  in  the  process  of 
establishing  the  Dayton  Area  Building 
and  Construction  Industry  Foundation 
(the  Foundation).  The  following  Plans 
will  be  part  of  the  Foimdation  and 
participate  in  the  Program:  Miami  Valley 
Carpenters  District  Council  Pension  Plan 
and  Trust;  International  Brotherhood  of 
Electrical  Workers  Local  No.  82  Joint 
Pension  Plan  and  Trust;  Bricklayers  and 
Masons  Local  No.  22  Pension  Plan  and 
Trust;  Iron  Workers  District  Council  of 
Southern  Ohio  and  Vicinity  Pension 
Plan  and  Trust;  Ohio  State  Roofers  and 
Waterproofers  District  Council  Pension 
Plan  and  Trust;  Plumbers  and  Pijjefitters 
Local  No.  162  Pension  Plan  and  Trust 
and  Sheet  Metal  Workers'  Local  Union 
No.  224  Pension  Plan  and  Trust.  The 
jurisdiction  covered  by  the  Plans  is  the 
Dayton,  Ohio  area. 

The  Foundation  will  provide  a 
procedure  and  system  whereby  member 
plans  may  invest  in  construction 
mortgage  loans.  The  Foundation  is  to  be 
administered  by  a  Board  of  Trustees 
(the  Trustees).  Every  employee  benefit 
plan  participating  in  the  Foundation  will 
name  two  trustees  to  serve  on  its  Board, 
one  union  trustee  and  one  management 
trustee.  The  Trustees  are  required  and 
directed  by  the  Foundation  Agreement 
to  establish  and  administer  the  Program. 

2.  The  Trustees  are  developing  a 
package  of  documents  for  the  operation 


and  administration  of  the  Program.  The 
Trustees  are  also  contacting  every  bank, 
savings  and  loan  association  and 
insurance  company,  as  defined  in  Part  B 
of  Prohibited  Transaction  Exemption  76- 
1  (PTE  7&-1.  41  FR  12740,  pg.  12743. 
March  6, 1976),  in  the  jurisdiction 
covered  by  the  Foundation,  and 
requesting  that  such  entities  allow  the 
Foundation  to  participate  in  all 
construction  mortgage  loans  of  $200,000 
or  more  in  which  such  lending 
institutions  have  made  a  legally 
enforceable  commitment.^ 

All  institutions  agreeing  to  participate 
with  the  Foundation  will  agree  to;  (a) 
Notify  the  Trustees  (or  Administrative 
Manager)  of  the  Foundation  of  all 
appUcations  for  construction  mortgage 
loans  which  have  been  approved  by  the 
institution  and  consented  to  be 
submitted  by  the  borrower  and  (b) 
supply  the  Trustees  with  any  requested 
data  and  information  concerning  the 
loans.  The  appUcants  represent  that  all 
lending  institutions  will  affirmatively 
recommend  that  borrowers  consent  to 
the  submission  of  the  loan  documents  to 
the  Program.  In  this  regard,  the 
applicants  represent  that  the  borrower 
refusal  rate  will  constitute  12%  to  20%  of 
all  transactions.  Upon  receipt  of  this 
information  from  the  institutions,  the 
Foundation  will  notify  the  trustees  or 
other  designated  representatives  of 
every  participating  Plan  of  all 
information  received  by  them.  The 
trustees  of  the  participating  Plans  will 
then  determine  whether  they  intend  to 
participate  in  a  specific  construction 
loan  and.  if  so,  the  amount  of  their 
participation. 

3.  The  Foundation  will  accumulate  the 
responses  from  all  of  the  participating 
Plans  and  will  then  advise  the  lending 
institution  of  the  Foundation's  desire  to 
participate  in  a  loan  and,  if  so,  the 
amount  of  the  participation.  The  amount 
of  the  participation  vvill  be  the  amount 
of  the  aggregate  participation  by  the 
individual  Plans.  Each  said  loan  will  be 
deemed  and  construed  to  constitute  a 
separate  and  distinct  legal  transaction 
and  will  be  documented  as  a  separate 
trust.  The  Foundation  wall  maintain  its 
books  and  records  of  accounts 
accordingly. 

4.  Each  participating  Plan  v«ll,  within 
30  days  of  its  determination  and 
notification  of  its  intention  to  participate 
in  a  specific  construction  mortgage  loan, 
forward  the  amount  of  its  participation 


^  All  of  (he  local  imioas  arc  local  affiliates  of 
inleraational  umona  affilialed  with  tke  AFL-QO 
Building  and  Conatruction  Tradei  Section. 


•  I'art  B  of  PTE  76-1  provides,  in  general 
exeaptive  relief  from  section  406(a)  of  the  Act  for 
conitniction  loans  made  by  multiple  employer  plan 
to  a  pailicipaling  employer  if.  inter  alia,  the  decision 
to  make  the  loans  is  made  on  bebaif  of  tbc  plan  by  a 
bank,  saving  and  loan  aaaociatioo  or  insurance 
company  as  described  in  that  exemption. 


to  the  lead  lending  institution.  The  lead 
lending  institution  will  keep  all  such 
advances  productively  invested  until 
advances  are  required  to  be  made  to  the 
borrower.  The  earnings  on  such 
advances  will  be  a  part  of  the  advance 
and  any  excess  will  be  remitted  by  the 
institution  to  the  participating  Plans. 
5.  The  Foundation  will  keep  proper 
books  and  records  to  account  for  all 
advances  from  participating  Plans  and 
all  returns  of  principal  and/or  income 
from  the  lending  institution  making  the 
loan.  All  returns  of  principal  and/or 
interest  by  the  lending  institution  for 
participation  in  any  construction 
mortgage  loan  will  be  returned  to  the 
trustees  of  the  participating  Plan(s) 
within  five  days  after  receipt. 
Periodically,  the  Foimdation  will  report 
to  the  trustees  of  the  participating  Plans 
and  to  the  affiliated  local  unions  and 
management  associations  on  its 
operations.  No  Foimdation  Trustee  will 
receive  any  compensation  for  his 
services  to  the  Foundation  or  the 
Program.  The  Foundation  may  incur 
reasonable  expenses  for  necessary 
professional  services  to  implement  and 
operate  the  Program  and  may  obtain 
from  the  lead  mortgage  lenders  and/or 
the  participating  Plans  reimbursement 
for  reasonable  expenses  actually 
incurred.  No  part  of  the  principal  or 
income  of  any  investment  will  be 
received  or  retained  by  the  Foundation 
or  its  Trustees. 

6.  Because  some  construction  loans 
may  be  made  to  parties  in  interest  with 
respect  to  the  participating  Plans,  such 
as  contributing  employers,  the 
applicants  seek  an  exemption  from 
section  406(a)  of  the  Act  for  the 
transactions.  The  appHcants  represent 
that  the  Program  documents  will  provide 
that  a  trustee  of  any  Plan  which  has  an 
interest  in  the  employer  entity  involved 
in  a  construction  project  to  be  financed 
by  a  commitment  must:  (a)  Abstain 
himself  from  voting  on  a  participation 
determination;  (b)  absent  himself  from 
that  portion  of  the  Plan  trustees'  meeting 
when  the  issue  of  the  purchase  of  such 
participation  is  under  discussion  and 
consideration;  and  (c)  represent  on  the 
record  that  he  has  not  attempted  to 
exert  any  influence  on  any  trustee 
regarding  the  participation.  The 
applicants  further  represent  that, 
because  of  such  Program  document 
language,  no  relief  irom  section  406(b)  of 
the  Act  for  Program  transactions  is 
requested." 


•  In  this  exemption,  the  Department  expresses  no 
opinion  as  to  whether  transactions  involving 
conatnicli»n  loans  to  parbes  in  interest  will  involve 
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7.  The  applicants  represent  that 
lending  institutions  will  have  made  a 
formal  and  legally  binding  commitment 
to  make  the  construction  mortgage  loan 
before  the  opportunity  for  participation 
by  the  Plans  is  distributed  through  the 
Program.  The  applicants  represent  that 
the  Foundation  will  receive  from  all 
cooperating  lending  institutions  all 
qualified  loan  commitments  for 
consideration  whether  or  not  such 
commitments  are  for  local  or  non-local 
developers  or  construction  projects  or 
union-built  or  non-union  built 
construction  projects.  The  applicants 
further  represent  that  the  Foundation 
will  not  participate  in  a  loan  unless  it  is 
at  or  above  the  prevailing  market  rate  of 
interest  and  value  for  comparable 
loans.'"  In  no  event  will  participating 


tMnsaclions  as  described  in  section  406(b)  of  the 
Art.  As  well,  the  Department  is  not  expressing  an 
opinion  as  to  whether  the  structure,  maintenance, 
and  operation  of  the  Program,  including  the 
parlicipalion  with  the  lending  institutions  in 
construction  loans  to  non-parties  in  Interest,  will 
violate  provisions  of  Part  4  of  Title  I  of  the  Act.  The 
Department  notes,  as  staled  in  the  preamble  to  Part 
B  of  PTE  76-1.  41  FR  12743.  that  a  loan  made  to  a 
non-party  in  interest  may  give  rise  to  a  prohibited 
transaction  if.  for  example,  the  loan  is  made  in  the 
context  of  an  arrangement  for  a  specific 
participating  employer  to  furnish  a  portion  of  the 
construction  and  such  employer  has  a  controlling 
influence  over  the  plans  decision  to  make  the  loan. 

'"The  Department  notes  that  to  the  extent  the 
fiduciaries  of  the  participating  Plans  reslricl  their 
consideration  of  investment  opportunities  for  non- 
economic  reasons,  such  conduct  may  involve 
certain  violations  of  Part  4  of  Title  I  of  the  Act 
which  violations,  if  present,  would  not  be  provided 
relief  by  this  exemption. 

In  this  regard,  section  404(a)(])  of  the  Act  requires 
among  other  things,  that  a  fiduciary  of  a  plan  act 
prudently,  solely  in  the  interest  of  the  plans 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiaries.  To  act  prudently,  a  plan  fiduciary 
must  consider,  among  other  factors,  the  availability, 
riskiness,  and  potential  return  of  alternative 
investments  for  his  plan.  Because  construction  loans 
are  investments  which  would  be  selected,  if  at  all. 
in  preference  to  alternative  investments,  a  loan 
would  not  be  prudent  if  it  provided  a  plan  with  less 
return  in  comparison  to  risk  than  comparable 
investments  available  to  the  plan,  or  if  it  involved  a 
greater  risk  lo  the  security  of  plan  assets  than  other 
investments  offering  a  similar  return. 

The  Dcpartmcnl  has  construed  the  requirements 
that  a  fiduciary  act  solely  in  the  interest  of.  and  for 
the  exclusive  purpose  of  providing  benefits  to. 
participants  and  beneficiaries  as  prohibiting  a 
fiduciary  from  subordinating  the  interests  of 
participants  and  beneficiaries  in  their  retirement 
income  lo  unrelated  objectives.  Thus,  in  deciding 
whether  and  lo  what  extent  lo  Invest  in  construction 
loans,  a  fiduciary  must  ordinarily  consider  only 
factors  relating  lo  the  interest  of  plan  participants 
and  beneficiaries  in  their  retirement  Income.  For 
example,  a  decision  lo  make  a  loan  may  not  be 
influenced  by  a  desire  lo  stimulate  the  construction 
industry  and  generate  employment,  unless  the  loan, 
when  judged  solely  on  the  basis  of  its  economic 
value  lo  Ihe  plan,  would  be  equal  or  superior  lo 
alternative  investments  available  lo  the  plan.  (See 
Advisoiy  Opinion  81-12A.  Januarj'  13. 1981). 


plans  either  individually  or  in  the 
aggregate  acquire  more  than  a  50% 
participation  in  any  one  loan. 

8.  The  applicants  represent  that 
participating  plans  will  invest  ab  initio 
together  with  a  lending  institution  and 
will  not  be  purchasing  participation 
interest  from  such  lending  institution.  As 
well,  the  applicants  represent  that  the 
^jarticipating  Plans  will  receive  their  pro 
rata  share  of  the  points  charged  by  the 
lending  institution  to  the  extent  such 
points  represent  a  return  on  the  loan 
and  not  compensation  and/or 
reimbursement  to  the  lending  institution 
for  actual  expenses  incurred  and/or 
services  rendered  in  servicing  the 
construction  mortgage  loan.  A  Plan's  pro 
rata  share  will  be  the  ratio  of  the 
amount  of  the  Plan's  funding 
participation  to  the  total  amount  of  the 
loan.  To  the  extent  the  above 
transactions,  or  any  other  transactions 
between  the  Plans  and  the  lending 
institutions,  constitute  violations  of 
section  406  of  the  Act.  the  Department  is 
not  proposing  relief  for  such 
transactions. 

9.  The  applicants  represent  that,  in  the 
event  of  a  default  by  a  borrower,  the 
lead  lending  institution  will  have 
responsibility  to  enforce  the  rights  of  all 
of  the  lenders,  including  participating 
interest  holders,  under  the  loan.  The 
applicants  further  represent  that  all  of 
the  loans  subject  to  the  Program  will 
remain  in  the  portfolio  of  the  lead 
lending  institution  and  thus  not  be 
transferred  to  other  lenders. 

10.  The  applicants  represent  that 
before  a  loan  is  made,  the  Foundation 
will  receive  from  the  lead  lender  a 
written  commitment  for  permanent 
financing  from  a  person  other  than  a 
Plan  which  is  a  member  of  the 
Foundation  to  enable  full  repayment  of 
the  loan  upon  completion  of 
construction.  In  addition,  the  Foundation 
will  not  accept  loan  participations  by 
any  Plan  which  would,  as  to  any 
individual  loan  participation,  exceed 
10%  of  the  assets  of  the  Plan,  or  in  the 
aggregate  with  all  other  construction 
loan  participations,  exceed  25%  of  the 
assets  of  the  Plan.  Further,  the 
Foundation  will  maintain  or  cause  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  each  loan  participation 
such  records  as  are  necessary  to  enable 
the  Department,  the  Internal  Revenue 
Service,  the  Plan's  participants  and 
beneficiaries,  any  employer  of  plan 
participants  and  beneficiaries,  or  any 
employee  organization  whose  members 
are  covered  by  the  Plans  to  determine 
whether  all  conditions  of  the  exemption 
have. 


11.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  Trustees  of 
each  participating  Plan  will  have  sole 
and  exclusive  authority  to  cause  the 
Plan  to  participate  in  a  loan:  (b)  the 
lending  institutions  will  have  made  a 
legally  enforceable  commitment  to  make 
a  construction  loan  before  the  Plans 
consider  participation  in  a  loan;  and  (c) 
no  more  than  10%  of  the  assets  of  any 
participating  plan  may  be  invested  in 
any  individual  loan  participation  and  no 
more  than  25%  of  a  plan's  assets  may  be 
invested  in  construction  loans  in  the 
aggregate. 

Notice  to  Interested  Persons:  Notice  to 
interested  persons  will  be  provided 
within  30  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
Notice  will  include  a  copy  of  this  notice 
as  published  in  the  Federal  Register  and 
a  statement  informing  interested 
persons  of  their  right  to  comment. 
Comments  to  the  Department  are  due 
within  60  days  of  the  date  of  publication 
of  this  notice. 

For  further  information  contact:  Betsy 
Scott  of  the  Department,  telephone  (202) 
523-8196.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 
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IJj  ine  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  7th  day  of 
April,  1987. 
Elliot  i.  Daniel. 

Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor 
[FR  Doc.  87-8048  Filed  4-9-87:  8:45  am) 
BILLING  CODE  4510-2»-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Engineering. 

Date  and  Time:  April  27-28, 1987,  9:00  a.m.- 
5:00  p.m..  April  27, 1987,  8:30  a.m.-3:00  p.m., 
April  28. 1987. 

Place:  National  Science  Foundation.  1800 
"G"  Street,  NW..  Room  540.  Washington,  DC 
20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Mrs.  Mary  Poats. 
Executive  Secretary,  Advisory  Committee  for 
Engineering,  Room  537,  National  Science 
Foundation,  Washington,  DC  20550, 
Telephone:  (202)  357-9571. 

Minutes:  Mrs.  Mary  Poats  at  the  above 
address. 

Purpose  of  Meeting.  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  policies  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  Discussion  on  issues, 
opportunities  and  future  directions  for  the 
Engineering  Directorate;  discussion  of 
Engineering  Directorate  budget  situation  as 
well  as  other  items. 

April  6.  1987. 

M.  Rebecca  Winkler, 

Committee  Management  Officer 

|FR  Doc.  87-7997  Filed  4-9-87;  8:45  am| 
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Advisory  Committee  for  Biochemistry; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-463,  The  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Biochemistry. 

Date:  Monday  and  Tuesday,  April  27  and 
28, 1987  from  9:00  am  to  5:00  pm. 

Place:  Historic  Inns  of  Annapolis. 
Annapolis,  Maryland. 

Type  of  meeting:  Closed. 

Contact  person:  H.  T.  Huang,  Program 
Director  and  Estella  K.  Engel.  Associate 
Program  Director,  Biochemistry  Program. 
Room  3J5,  Telephone  (202)  357-7945. 

PurpoBe  of  advisory  panel:  To  provide 
advice  and  recommendations  concerning 
support  for  Biochemistry  research  proposals. 

Agenda:  To  review  and  evaluate  research 
proposes  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing;  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determkiation  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  97-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF  on  July  6, 
1979. 

April  6, 1987. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
|FR  Doc.  87-7994  Filed  4-9-87;  8:45  am] 
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Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10  (d)  of  Pub.  L  97-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on  July 
6,1979. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

April  6, 1987. 

[FR  Doc.  87-7995  Filed  4-9-87;  8:45  am] 

BILLING  COOE  7S55-01-M 


Advisory  Panel  for  Biological 
Instrumentation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended 
Pub.  L.  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Biological 
InstruVientation. 

Date  and  time:  Monday.  April  27, 1987  from 
8:30  a.ln.  to  7:00  p.m.  Tuesday,  April  28. 1987 
from  BtOO  a.m.  to  5:00  p.m.  Wednesday,  April 
29, 1987  from  8.-00  a.m.  to  5:00  p.m. 

Plaoe:  San  Diego  Supercomputer  Center  La 
Jolla,  CA  92138. 

Type  of  meeting:  Closed. 

Contact  person;  John  C.  Wooley.  Program 
Director,  Biological  Instrumentation,  Room 
325E,  Telephone  202/357-7652. 

Purpose  of  advisory  panel:  To  provide 
advict  and  recommendations  concerning 
support  for  research  instrumentation. 


Advisory  Panel  for  Developmental 
Neuroscience  Program;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name;  Advisory  Panel  for  Developmental 
Neuroscience  Program. 

Date  &  lime:  April  27,  28.  29, 1987:  9:00  a.m. 
to  5:00  p.m.  «ach  day. 

Place:  National  Science  Foundation,  2000  L 
Street.  NW..  Washington.  DC.  Meeting  is  to 
be  held  in  room  613. 

Type  of  nKeting;  Part  open — Open  Tuesday 
4/28/87—1:00  p.m.  to  2:00  p.m..  Closed  4/27/ 
87  9.00  a.m.  »o  5:00  p.m.,  Closed  4/29/87  9:00 
a.m.  to  5:00  p.m. 

Contact  person:  Dr.  Frank  D.  Collins, 
Program  Director  for  Developmental 
Neuroscience  Program,  Room  320.  National 
Science  Foundation.  Washington,  DC.  20550. 
Telephone  (202)  357-7042. 

Summary  minutes;  May  be  obtained  from 
the  Contact!  Person  at  the  above  stated 
address. 

Purpose  of  meeting;  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  the  Developmental  Neuroscience 
Program. 

Agenda;  Open — General  discussion  of 
research  trends  and  opportunities  in 
Developmental  Neuroscience.  Closed— To 
review  and  evaluate  research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
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These  matters  are  within  exemptions  f4)  and 

(6)  of  the  Government  in  the  Sunsbjne  Act 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

April  6,  1978. 

[KR  Doc.  87-7996  Filed  4-9-87;  8:45  am) 
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Advisory  Panel  for  Ethics  and  Values 
Studies 

The  National  Science  Fotmdation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Ethics  and 
Values  Studies. 

Date  »  time:  April  27, 1987,  8:30  a.m.  to  5:00 
p.m.,  April  28  1987.  8:30  a.m.  to  5:00  p.m. 

Place:  Room  628,  National  Science 
Foundation,  1800  G  Street  NW..  Washinoton, 
DC. 

Type  of  meeting:  closed. 

Contact  Person;  Dr.  Rachelle  Hollander. 
Coordinator.  Ethics  and  Values  Studies, 
National  Science  Foundation,  Washington, 
DC  20550.  Telephone  (202)  357-9894. 

Summary  minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concemmg  support  for 
research  and  related  activities  in  this  field. 

Agenda:  Closed— To  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
Individuals  associated  with  the  proposals. 
These  matters  are  within  exemption  (4)  and 
(6)  of  5  U.S.C.  552b{c).  Govemmen*  in  the 
Sunshine  Act 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
April  6. 1987. 

|FR  Doc.  87-7998  Filed  4-9-87;  8:45  am| 
BILLING  COOe  755S-01-U 


Advisory  Panel  for  Prokaryotic 
Genetics;  Meeting 

In  accordance  with  the  Federal 
Advisory  Panel  Act,  as  amended,  Pub.  L. 
92^63.  the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Prokaryotic 
Genetics. 

Date  &  time:  Monday,  April  27— 
Wednesday.  April  29. 1987  8:30  a.m.— 5:00 
p.m. 

Place:  INN  by  the  SEA.  7830  Fay  Avenue. 
I-a  jolla.  California  92037. 

Type  of  meeting:  closed. 

Contact  person:  Dr.  Philip  D.  Harriman, 
Program  Director.  Prokaryotic  Genetics;  (202) 
357-9l>87. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommertdatrons  concerning 
support  for  respqr-h. 


Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  inchide  information  of  a  proprietary 
or  confidential  nature,  inchiding  technical 
information;  financial  data,  soch  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Govcmment  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  (^  Pub.  L.  92-463.  the 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on  July 
6, 1979. 

Rebecca  Winkler, 

Committee  Management  Officer. 
April  6, 1987. 

IFR  Doc.  87-8000  Filed  4-&-87;  8:45  am] 
BILUNG  CODE  75S»-01-M 


Advisory  Panel  for  Sociology;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name;  Advisory  Panel  for  Sociology. 

Date/time:  April  27, 1987,  9KX)  a  jn.  to  5:30 
p.m.,  April  2a  1987,  9flO  a.m.  to  5flO  p.m. 

Place:  National  Science  Foundation.  1800  G 
Street  NW.,  Room  1243. 

Type  of  meeting:  Closed. 

Contact  person;  Mark  Abrahamson, 
Program  Director  for  Sociology  or  Stanley 
Presser,  Associate  E>rogram  Director  for 
Sociology.  Room  316.  National  Science 
Foundation,  Washington.  DC  20550. 
Telephone  (202)  357-7802. 

Summary  minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  advisory  panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  Sociology 
Program. 

Agenda:  Closed:  to  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 
April  6.  1987. 

|FR  Doc.  87-7999  FUed  4-9-87:  8:45  am| 
BILLING  COOE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-410] 

Niagara  Mohav^  Power  Corp.; 
Consideration  of  issuance  of 
Amerrdment  To  Facility  Opei-ating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commisson)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
54  issued  to  Niagara  Mohawk  Power 
Corporation,  Rochester  Gas  and  Electric 
Corporation,  Central  Hudson  Gas  and 
Electric  Corporation,  New  York  Electric 
and  Gas  Corporation,  and  Long  Island 
Lighting  Company  (the  licensee)',  for 
operation  of  the  Nine  Mile  Point  Nuclear 
Station  Unit  2  plant,  located  in  Oswego 
County.  New  York. 

The  amendment  would  revise  the  trip 
setpoint  and  allowable  value  for  the 
Main  Steamline  Isolation  Valve  (MSIV) 
closure  in  Table  2.2.1-1  and  to  change 
the  valve  designations  in  Table  3.6.1.2-1 
and  3.6.3-1.  These  changes  have  been 
requested  to  support  the  change  from 
MSIV  ball  valves  to  MSIV  wye-pattern 
globe  valves. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commissions 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  is  provided 
below. 

The  proposed  changes  to  the  MSIV 
closure  setpoints  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  these  changes  have 
no  effect  on  the  outcome  of  the  limiting 


'  Niagara  Mohawk  Power  Corporation  Is 
authorized  to  act  as  agent  for  the  other  fisted 
owners  and  has  exclusive  respoosibilitjr  and  control 
over  the  physical  conslrucboa.  operation  and 
maintenance  of  the  facility. 
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accident  and  transient  analyses 
contained  in  the  FSAR.  These  analyses 
include:  (1)  Closure  of  all  main  steam 
isolation  valves  with  reactor  scram  via 
position  switch  signals  to  the  reactor 
protection  system  (RPS);  (2)  steam  line 
break  outside  containment;  and  (3)  loss 
of  plant  instrument  or  services  air.  The 
worst  case  overpressurization  transient. 
MSIV  closure  with  flux  scram,  was  not 
affected  since  failure  of  direct  position 
scram  was  assumed,  and  this  is  not 
affected  by  the  MSIV  closure  setpoint. 
The  proposed  changes  to  the  MSIV 
closure  setpoints  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  these  changes  are 
required  for  the  wye-pattem  globe 
valves  to  perform  the  equivalent 
function  as  the  previously  installed  ball 
valves.  This  is  because  of  physical 
differences  in  the  two  types  of  valves. 
The  proposed  changes  to  the  MSIV 
closure  setpoints  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  effect  on  transients 
of  a  delayed  scram  signal  resulting  from 
the  new  trip  setpoints  has  been 
evaluated  by  the  licensee  and  only  two 
transient  analyses  which  assme  this 
scram  function  were  identified.  These 
are  the  manual  closure  of  all  main  steam 
isolation  valves  and  the  pressure 
regulator  controller  failure.  Of  these  two 
events,  the  manual  closure  is  more 
limiting.  The  licensee  determined  that 
the  resulting  change  in  the  critical  power 
ratio  (CPR)  operating  limit  as  defined  in 
Section  2.0  of  the  Technical 
Specifications  is  the  only  parameter 
affected  for  these  events  and  that 
change  is  insignificant. 

The  changes  to  the  valve  designations 
on  Tables  3.6.1.2-1  of  the  Technical 
Specifications  reflect  the  change  from 
ball  valves  to  wye-pattem  globe  valves. 

(1)  These  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  licensee  has  reviewed  the  effect  of 
this  change  on  transient  and  accident 
analyses  and  determined  there  are  no 
changes  required  to  these  analyses  as 
result  of  the  change  to  the  wye-pattem 
globe  valves. 

(2)  These  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  licensee  has 
stated  these  valves  will  meet  the  same 
design  criteria  and  commitments  in  the 
FSAR  which  were  applicable  to  the 
MSIV  ball  valves.  These  include  seismic 
and  environmental  qualifications,  ASME 
Code  class,  the  requirements  in  IEEE 
279,  inservice  inspection  and  quality 
assurance  requirements,  stress  analysis 


design  and  commitments,  jet 
impingement  design  requirements  and 
heavy  load  evaluations.  These  valves 
will  also  undergo  preoperational  and 
startup  testing  in  accordance  with  FSAR 
and,  as  discussed  above,  will  perform  a 
function  equivalent  to  the  previously 
installed  ball  valves.  In  addition,  the 
MSIV  closure  time  (3  to  5  seconds)  and 
leakage  criteria  (less  than  or  equal  to  6 
SGFH)  will  remain  the  same. 

The  MSIV  wye-pattem  globe  valves 
require  pneumatic  assistance  to  close 
within  technical  specification  time 
limits.  The  pneumatic  accumulators  and 
associated  piping  and  check  valves  are 
safety-related.  A  failure  in  one  of  these 
lines  could  affect  the  ability  of  an  MSIV 
to  close  within  technical  specification 
time  requirements,  but  it  would  not 
affect  the  closure  time  of  the  redundant 
MSIV.  Failure  of  one  MSIV  to  close  has 
already  been  considered  and  therefore 
is  not  a  new  or  different  kind  of 
aacident. 

(3)  These  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Inasmuch  as  the 
leakage  rate  remains  unchanged  from 
that  analyzed  in  the  FSAR  and  the 
Safety  Evaluation  Report,  the  change 
from  ball  to  wrye-pattem  globe  valves 
will  not  increase  the  dose  consequences. 
The  licensee  has  also  stated  the  effect  of 
the  change  to  wye-pattem  globe  valves 
oa  the  diesel  generator  and  power 
distribution  systems  is  negligible. 

The  licensee  evaluated  the  changes  in 
the  margins  of  safety  for  the  change 
from  the  ball  to  the  wye-pattem  globe 
valves  and  identified  the  following 
reductions  in  the  margins  of  safety: 

(a)  The  calculated  increases  in  the 
final  peak  clad  temperature  (PCT)  is 
about  1*F  for  the  most  limiting  large 
break  and  2°F  for  small  breaks.  These 
changes  are  not  significant  changes  to 
the  margins  of  278T  and  476°F. 
respectively. 

(b)  The  calculated  peak  vessel 
pressure  has  also  changed  frm  1268  psi 
to  1271  psi  compared  to  an  allowable  of 
1375  psi.  This  change  in  margin  is  also 
not  significant. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  reviewed 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
Unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Records  Branch,  Division  of 
Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 


By  May  11, 1987,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspecf(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
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requiremeDls  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  fmal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendraent. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  durir»g  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  a42-«70O). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 


addressed  to  Elinor  G.  Adensara: 
petitioners  name  and  telephone 
number;  date  petition  was  maiied;  plant 
name;  and  pubiicatioo  date  and  page 
number  of  this  Fedetal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel 
(Bethesda).  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mark  Wetterhahn.  Esq..  Conner  & 
Wetterhahn,  Suite  1050. 1747 
Pennsylvania  Avenue.  NW.. 
Washington.  IX:  20006,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemerrta!  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(lKi)  through 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action.  »ee  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC  20555.  and  at  the  Local 
Public  Document  Room.  Penfieki 
Library,  State  University  College. 
Oswego.  New  York  13126. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  BourBta. 

Acting  Director.  BWR  Project  Directorate  No. 
3,  Division  of  BWR  Licensing. 
(FR  Doc.  B7-«)68  FiW  4-9-87;  8:45  am) 

BILUNG  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Agency  Information  Collection 
Activities  Under  OMB  Review;  Request 
for  Extension  of  SF  280«  Submitted  to 
OMB  for  Clearance 

agency:  Office  of  Personnel 

Management. 
ACTIOM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44,  U.S.C,  Chapter  35),  this  notice 
announces  a  request  to  extend  a  pubHc 
information  collection  previously 
cleared  by  the  Office  of  Management 
and  Budget.  SF  2808.  Designation  of 
Beneficiary  Under  the  Civil  Service 
Retirement  System,  is  completed  by 


Federal  employees  and  annuitants  to 
designate  a  beneficiary  to  receive  the 
lump  gum  payment  due  from  the  Civil 
Service  Retirement  System  in  the  event 
of  death.  There  are  2,000  individuals 
who  respond  annually  for  a  total  public 
burden  of  500  hours.  For  copies  of  this 
proposal  call  William  C.  Duffy.  Agency 
Clearance  Officer,  on  (202)  632-7714. 
DATES:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Wilham  C.  Duffy.  Agency  Clearance 
Ofilcer,  U.S.  Office  of  Personnel 
Management  1900  E  Slret  NW..  Room 
6410.  Washington.  DC  20415 
and 

Richard  Eisinger.  Information  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3002. 
New  Executive  Office  Building,  NW.. 
Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Bryson,  (202)  632-5472. 
U.S.  OfTice  of  Personnel  Management. 

James  E.  Colvard. 

Deputy  Director 

[FR  Doc  87-«)99  Filed  4-9-87;  8:45  am| 

BILUNG  CODE  632&-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{Release  No.  34-24303;  File  No.  SR-Amex- 
86-24] 

Self-Regulatory  Organizations; 
American  Stock  Exchartge,  Inc.;  Order 
Approving  Proposed  Rule  Change 

On  September  24. 1986,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(bMl)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,* a  proposed  rule  change  to 
increase  the  number  of  traders  of  non- 
equity options  on  the  Exchange  floor. 
The  Amex  proposed  to  implement  this 
increase  by  adopting  a  Limited  Trading 
Permits  Plan  ("Plan")  which  would 
allow  the  Exchange  to  issue  up  to  36 
trading  permits. 

The  proposal  was  noticed  in 
Securities  Exchange  Act  Release  No. 
23702  (October  la  1986).  51  FR  37802 
(October  24, 1966).  The  Commission 
received  two  comment  letters  regarding 


■5U.S.C78i(bKlHlW2>- 
M7  CFR  240.t9b-4  (1986). 


llT^n 
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the  proposal  from  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"),  and  a 
letter  from  the  Amex  clarifying  certain 
aspects  of  the  proposal.  The  substance 
of  these  letters  is  discussed  in  detail 
below. 

I.  Description  of  the  Proposal 

The  Plan  provides  for  the  creation  of 
36  Limited  Trading  Permits  ("LTPs") 
which  enable  a  holder  to  trade  any 
Amex  options  product  other  than 
individual  stock  options.'  In  order  to 
ensure  that  the  Amex's  Institutional 
Index  ("XII")  option,  a  relatively  new 
index  product,  attracts  sufficient  market 
makers  to  provide  a  deep  and  liquid 
market,  the  Plan  requires  that  one-third 
of  an  LTP  holder's  total  trading  activity 
(calculated  on  a  quarterly  basis  on  the 
number  of  contracts  traded)  be  in  XII.* 

To  implement  the  Plan,  the  proposal 
provides  that  each  Amex  regular  and 
options  principal  member  be  issued  one 
right  to  obtain  V^*  th  of  an  LTP,'  which 
right  will  be  valid  for  30  days  from  the 
date  of  issuance.  During  this  period,  the 
rights  may  be  traded  freely  in  an 
Exchange  administered  auction  market, 
similar  to  the  current  seat  market,  or 
they  may  be  traded  privately.  At  the  end 
of  the  30  day  offering  period  any  options 
rights  which  have  not  been  exchanged 
for  an  LTP  will  expire. 

In  order  to  acquire  an  LTP,  a  person 
must  obtain  24  rights  during  the  offering 
period,*  pay  the  first  installment  of  an 
initial  Exchange  fee,  and  file  with  the 
Exchange  an  application  for  approval  of 
the  LTP  within  30  days  of  the  end  of  the 
rights  offering.'  An  LTP  may  be 


'Currently,  this  would  include  the  Amex  Major 
Market  Index  ("XMI")  option,  the  Institutional 
Index  ("XII")  option,  and  industry  group  and 
interest  rate  options,  as  well  as  other  new  products 
that  may  be  introduced  by  the  Amex  in  the  future. 

'For  example,  if  an  LTP  holder's  total  trading 
actitity  in  non-individual  stock  options  in  one 
quarter  equaled  1.500  contracts,  SOO  of  these 
contracts  would  be  required  to  t>e  in  XII  in  order  for 
the  holder  to  meet  the  trading  activity  requirements. 

'  In  the  case  of  a  leased  membership,  the  options 
right  will  be  issued  to  the  lessor. 

'To  avoid  inequitable  results  in  the  event  one  or 
more  members  fail  to  make  their  rights  available  for 
sale,  the  Exchange  is  authorized  to  issue  an  LTP  for 
fewer  than  24  rights  if  a  person,  despite  good  faith 
efforts,  has  been  unable  to  buy  the  necessary 
number  of  rights  in  the  market.  Such  person  would 
be  required  to  pay  the  Exchange  an  amount 
approximating  the  amount  that  would  have  been 
required  to  purchase  the  needed  rights  had  they 
t>een  for  sale.  In  no  event,  however,  will  more  than 
36  LTPs  be  issued. 

'An  organization  may  acquire  beneficial 
ownership  of  an  LTP,  but  each  LTP  must  be  held  in 
the  name  of  an  individual  who  meets  the 
qualifications  applicable  to  options  principal 
members.  Nominees  holding  LTPs  owned  by  a 
single  individual  must  be  associated  with  that 
individual  in  a  firm  or  corporation,  and  an  LTP 
holder  affiliated  with  a  firm  or  corporation  must 
qualify  it  as  a  member  organization  If  it  is  not 


transferred  at  any  time  upon  approval 
by  the  Exchange  of  the  transferee  and 
upon  payment  of  applicable  initiation 
and  processing  fees.  An  LTP  also  may 
be  leased  at  any  time  pursuant  to  a 
special  transfer  agreement.  If  an  LTP  is 
not  renewed  annually  by  payment  of  the 
applicable  fee,  it  will  expire  and  cannot 
be  reissued. 

LTP  holders  may  not  participate  in 
any  distribution  of  the  assets  of  the 
Exchange  on  dissolution  or  liquidation, 
nor  Biay  they  vote  in  elections  for 
Governors  or  on  changes  to  the 
Congtitution.  In  addition,  they  are 
prohibited  from  participating  in  the 
Gratuity  Fund.  In  all  other  respects.  LTP 
holders  will  be  subject  to  the  duties  and 
obligations  of  members  of  the  Exchange. 

The  Amex  states  in  its  rule  filing  that 
a  nianber  of  factors  prompted  it  to 
propose  the  LTP  Plan  to  increase  the 
Exchange's  floor  trading  capability  in 
non-«quity  options  products.  First,  the 
Amex  anticipates  that  traders  who 
formerly  held  Options  Trading  Permits 
("OTPs")  and  concentrated  their  trading 
activity  in  XMI."  will  spend  less  of  their 
time  in  the  XMI  crowd  in  the  future 
because  they  are  now  entitled  to  trade 
individual  stock  options.  Second,  the 
Exchange  believes  that  its  recently 
introduced  broad-based  index,  the  XII,' 
needs  additional  traders  to  foster 
marfcet  depth  and  liquidity.  Third,  the 
Amex  is  considering  other  new  options 
products  which  could  potentially  add  to 
the  need  for  more  floor  traders. 

IL  Summary  of  Comments 

The  Commission  received  two 
comment  letters  from  the  CBOE 
concerning  the  Amex's  proposed  LTP 
Plan.  The  CBOE's  initial  letter,'"  dated 


November  14, 1986,  expressed  the 
opinion  that  the  Plan  was  inconsistent 
with  a  1977  Commission  release  on 
options  floor  trading,"  because  it  would 
induce  LTP  holders  to  engage  in  riskless 
or  pre-arranged  proprietary  trades  in 
order  to  meet  the  Plan's  one-third  XII 
trading  activity  requirement  ("one-third 
requirement").  The  CBOE  stated  that 
LTP  holders  would  be  primarily 
interested  in  trading  the  Amex's  XMI 
option,  and  would  effect  proprietary 
trades  in  XII  principally  to  comply  with 
the  one-third  requirement.'*  The  CBOE 
argued  that  increased  proprietary  XII 
trading  by  LTP  holders,  effected  without 
a  concommittent  increase  in  public 
customer  order  flow,  would  present  a 
false  appearance  of  increased  public 
interest  in  the  option.  This  activity  could 
inappropriately  induce  XII  options 
trading  by  other  individuals,  and  divert 
public  order  flow  from  other  exchanges' 
index  options  to  XII." 

In  response  to  the  CBOE's  November 
letter,  the  Amex  submitted  a  letter  to  the 
Commission  in  support  of  the  one-third 
requirement.'*  The  Amex  expressed  the 
opinion  that  the  Plan  as  initially 
formulated,  and  the  Exchange's  current 
surveillance  procedures,  were  adequate 
to  detect  trading  activity  in  XII  involving 
riskless  or  pre-arranged  transactions. 
The  Amex  also  stated  that  the  one-third 
requirement  would,  in  practice,  require 
an  LTP  holder  to  spend  at  least  some 
significant  portion  of  his  time  on  the 
floor  in  the  XII  crowd,  and  was  intended 
by  the  Exchange  to  encourage  LTP 
holders  to  provide  market  making 
support  to  a  new  product.'* 


already  so  qualified.  Persons  or  firms  acquiring 
LTPi  must  initiate  activation  of  the  LTP  by  filing  an 
application  with  the  Exchange  within  30  days  of  the 
end  of  the  options  rights  offering.  Failure  to  take 
such'  steps  would  result  in  forfeiture  of  the  LTP, 
whidi  would  be  deemed  expired, 

*  In  May  1984  the  Amex  adopted  an  Option 
Trading  Permits  Plan,  for  the  purpose  of  increasing 
the  number  of  non-equity  options  traders  on  the 
Exchange  floor.  See  File  No.  SR-Amex-84-13, 
appnoved  by  the  Commission  in  Securities  Exchange 
Act  Release  No,  21130  (July  10, 19S4).  49  PR  29172. 
The  holder  of  an  OTP  was  entitled  to  trade  non- 
equity options  for  his  own  account  for  a  two  year 
period,  after  which  time  the  trader  could  acquire  an 
options  principal  membership  ("OPM")  upon 
paytient  of  an  additional  fee.  A  total  of  108  permits 
wert  issued  pursuant  to  this  Plan,  and  all  of  these 
perniits  were  converted  into  OPMs  in  September 
198a. 

'The  Commission  approved  the  introduction  of 
the  KlI  option  in  August  1986.  See  Securities 
Exchange  Act  Release  No.  23573  (August  28. 1986), 
51  m  31859. 

'•  Letter  to  Jonathan  G.  Katz,  Secretary.  SEC, 
froit  Ame  R.  Rode.  General  Counsel.  CBOE,  dated 
No«lember  14. 1986. 


"  See  Securities  Exchange  Act  Release  No,  13433 
(April  5, 1977),  11  SEC  Dock.  2194.  wherein  the 
Commission  commented  on  the  legality  of  floor 
members'  proprietary  trading  in  options  on  MGIC 
Investment  Co.  slock.  The  Commission  found  that 
floor  members  on  both  the  Amex  and  the  CBOE 
appeared  to  be  substantially  increasing  their 
proprietary  trading  in  certain  dually  traded  options 
in  an  attempt  to  induce  the  purchase  or  sale  of  these 
options  on  their  exchanges  instead  of  other  options 
exchanges  on  which  the  same  class  was  traded.  The 
Commission  slated  that  trading  activity  motivated 
by  this  purpose  may  be  inconsistent  with  the  Act 
See  disussion  in  text  infra. 

'"The  CBOE  contended  that  the  majority  of  XII 
trades  would  be  proprietary  because  of  the  limited 
public  customer  business  in  XII  to  date.  For 
example,  bi  December  1986.  out  of  a  total  of  8.608 
contracts  per  day  in  XII,  only  2,231  of  these 
contracts  Involved  public  customers. 

■'The  CBOE  trades  an  index  on  the  Standard  a 
Poor's  500  ("SPX")  which  also  provides  for 
European  settlement  and  is  generally  perceived  as  a 
direct  competitor  of  XII, 

'*  See  letter  to  Howard  Kramer,  Assistant 
Director,  Division  of  Market  Regulation,  SEC,  from 
James  Duffy,  l.egal  ft  Regulatory  Policy  Division, 
Amex.  dated  December  23. 1986  ("Amex  Letter"). 

"The  CBOE  submitted  a  second  letter  to  the 
Commission,  dated  January  27  1987.  commenting 

Continued 


III.  Trading  Activity  Requirement 

In  February  1987,  the  Amex  responded 
to  the  concerns  raised  by  the  CBOE  by 
proposing  to  adopt  certain  procedures  in 
connection  with  the  LTP  Plan's  one-third 
trading  activity  requirement.'"  The 
procedures  require  each  LTP  holder  to 
execute  50%  of  his  XII  transactions 
(calculated  quarterly  by  number  of 
contracts  traded)  in  person,  rather  than 
through  a  broker.  Second,  the 
procedures  reiterate  the  Exchange's 
policy  that  an  options  trader's 
transactions  not  be  effected  solely  for 
the  purpose  of  meeting  a  zone 
requirement  [i.e.,  the  one-third 
requirement),  and  state  that  the 
Exchange  will  view  as  inconsistent  with 
the  one-third  requirement  transactions 
which  appear  to  constitute  an  irregular 
pattern  of  trading  in  XII.  The  procedures 
specifically  cite  as  inconsistent  activity 
a  trader  effecting  a  percentage  of  trader- 
to-trader  transactions  significantly 
greater  than  the  percentage  of  trader-to- 
trader  transactions  in  XII  generally. 

IV.  Discussion 

In  the  past,  the  Commission  has 
approved  proposals  to  create  limited 
membership  classes  designed  to 
encourage  market  maker  participation  in 
a  new  or  developing  market  for  an 
option  product.*'  Historically,  the 
commission  has  taken  the  position  that 
decisions  concerning  the 
implementation  and  characteristics  of  a 
plan  designed  to  increase  the  number  of 
traders  on  an  exchange  floor,  were  best 
left  to  the  business  judgment  of  an 
exchange,  as  long  as  the  procedures 
adopted  were  not  inconsistent  with  the 
purposes  of  the  Act.  Viewed  in  this 
context,  the  LTP  Plan  appears  to  be 
designed  for  the  legitimate  business 
purpose  of  attracting  market  makers  to 
non-equity  options.  Before  approving  the 
plan,  however,  the  Commission  has  had 
to  consider  whether  the  Plan's 
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Ihat  absent  an  in-person  trading  requirement, 
nothing  in  the  LTP  Plan  would  prevent  permit 
holders  from  effecting  their  XII  trades  through  the 
use  of  orders  entered  with  floor  brokers  or  other 
market  makers.  The  CBOE  slated  that  because 
trading  activity  would  be  measured  in  terms  of 
contract  volume  rather  than  number  of  transactions, 
the  one-third  requirement  also  could  be  satisfied  by 
a  few  large  transactions  initialed  In-person.  See 
letter  to  Howard  Kramer,  Assistant  Director, 
Division  of  Market  Regulation,  SEC,  from  Ame  R. 
Rode,  General  Counsel.  CBOE.  dated  January  27. 
1987. 

'•See  letter  to  Brandon  Becker,  Associate 
Director.  Division  of  Market  Regulation,  SEC  from 
Paul  Stevens,  Executive  Vice  President — 
Operations.  Amex,  dated  February  24. 1967. 

"  See  note  B.  supra.  The  issuance  of  OTPs  by  the 
Amex  was  intended  to  encourage  trader 
participation  in  Exchange-traded  option  products 
other  than  individual  stock  options,  particularly 
XMI. 


procedures— most  notably  the  one-third 
trading  activity  requirement — would 
induce  pre-arranged  or  riskless  trading 
by  market  makers. 

The  Commission  believes  that  the 
Plan  proposed  by  the  Amex  adequately 
addresses  concerns  regarding  whether 
the  one-third  requirement  would  create 
an  incentive  for  inappropriate  trading 
activity.  The  Commission  consistently 
has  stated  that  proprietary  floor  trading 
by  options  traders  effected  for  the 
purpose  of  increasing  aggregate  trading 
volume  in  an  options  class,  and  thereby 
inducing  the  purchase  or  sale  of  that 
class,  violates  sections  9  and  10  of  the 
Act.»»  While  the  Plan  proposed  by  the 
Amex  does  raise  concerns  regarding 
excessive  proprietary  trading  by  LTP 
holders  in  XII  in  order  to  fulfill  the  one- 
third  requirement,  the  Commission 
believes,  for  the  following  reasons,  that 
the  procedures  adopted  by  Amex  will 
decrease  substantially  the  potential  for 
trading  abuses  in  XII. 

First,  the  procedures  adopted  by 
Amex  require,  for  purposes  of  the  one- 
third  requirement,  that  an  LTP  holder 
execute  in  person,  rather  than  through  a 
broker,  50%  of  his  XII  transactions.  This 
requirement  is  intended  to  ensure  that 
LTP  holders  spend  significant  time  in  the 
XII  crowd  in  order  to  fulfill  the  one-third 
requirement.  The  Commission  believes 
that  this  physical  presence  requirement 
should  dissuade  LTP  holders  from 
attempting  to  meet  the  one-third 
requirement  without  contributing  to  the 
maintenance  of  a  liquid  market  in  XII. 

Second,  the  Amex  procedures  clearly 
state  that  an  LTP  holder's  transactions 
may  not  be  effected  solely  for  the 
purpose  of  meeting  a  zone  requirement, 
and  that  the  Exchange  will  view  as 
inconsistent  with  the  one-third 
requirement  "transactions  of  a  trader 
which  appear  to  constitute  an  irregular 
pattern  of  trading  in  XII."  >» 
Specifically,  the  Plan's  procedures 
require  the  Amex  to  view  as 
inconsistent  with  this  requirement 
market  maker-to-market  maker 
transactions  of  a  percentage 
significantly  greater  than  the  percentage 
of  such  transactions  in  XII  generally. 


'•  Securities  Exchange  Act  Release  No.  13433, 
supra  note  11.  Trading  activity  of  this  nature  it 
particularly  harmful  where  competition  exists 
between  markets  for  functionally  similar  products, 
such  as  broad-based  slock  index  options.  In 
addition,  such  trading  may  be  viewed  as 
inconsistent  with  a  market  maker's  obligation  under 
section  11(b)  of  the  Act,  and  Rule  llb-1  thereunder. 
See  Securities  Exchange  Act  Release  No.  17574 
(February  25. 1981).  46  FR  15134. 

'•  Amex  Rule  958  prohibits  an  Amex  Registered 
Trader  from  entering  into  transactions  Ihat  are 
inconsistent  with  a  course  of  dealings  "reasonably 
calculated  to  contribute  to  the  maintenance  of  a  fair 
and  orderly  market." 


The  Commission  believes  that  this 
provision  should  ensure  that  LTP 
holders  do  not  engage  in  trading  which 
is  motivated  by  non-economic 
considerations,  and  that  LTP  holders' 
trading  in  part  be  effected  to 
accomodate  public  customer  orders. 
Third,  the  Exchange  is  obligated  to 
surveil  trading  in  XII  by  LTP  holders 
generally,  and  with  a  particular  focus  on 
proprietary  trading.  In  this  regard  the 
Amex  has  in  place  procedures  to 
monitor  options  trading  and  ensure  that 
LTP  holders'  trading  in  XII  is  done  for 
the  purpose  of  contributing  to  the 
maintenance  of  a  fair  and  orderly 
market,  and  not  solely  to  fulfill  the  one- 
third  requirement.***  The  Exchange  will 
refer  transactions  which  appear  to  have 
been  riskless  to  its  Floor  Performance 
Committee,  which  is  authorized  to 
impose  penalties  if  it  determines  that 
transactions  were  inconsistent  with  an 
LTP's  responsibilities.  Trading 
violations  also  my  be  referred  to  the 
Amex's  Compliance  Division  for 
appropriate  disciplinary  action.  In 
addition,  the  Exchange  will  issue  a 
circular  to  LTP  holders  advising  them 
that  transactions  which  are  inconsistent 
with  their  market  making 
responsibilities  will  not  be  counted 
toward  meeting  their  one-third 
requirement.  In  this  regard,  it  will  not  be 
necessary  for  the  Amex  to  prove  that  a 
market  maker's  XII  trades  were 
prearranged  or  executed  in  order  to 
artificially  increase  the  appearance  of 
activity  in  the  option,  but  rather  that  a 
market  maker's  relative  lack  of  trading 
with  public  customer  orders  evidenced  a 
failure  to  comply  with  the  trader's 
market  making  responsibilities.  The 
Commission  expects  the  Amex 
agressively  to  discipline  any  market 
maker  whose  percentage  of  transactions 
with  other  market  makers  in  XII 
significantly  exceeds  the  percentage  of 
such  transactions  in  XII  generally. 

V.  Conclusion 

For  these  reasons,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6*'  and  the 
rules  and  regulations  thereunder. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  is  approved. 


"  See  Amex  Letter,  supra  note  14.  at  7. 

"  15  U.S.C.  78f  (1962). 

"  15  U.S.C  78s(b)(2)  (1982). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Dated:  April  6. 1987. 
lonalhan  G.  Katz, 

Secretary. 

|FR  Doc.  87-8029  Filed  4-9-87;  8:45  am| 

BILLING  CODE  S010-01-M 


(Release  No.  34-24302;  FNe  No.  S8-OCC- 
87-4J 

Self-Regulatory  Organizations; 
Options  Clearing  Corp.;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78(b)(1),  notice  is 
hereby  given  that  on  March  13, 1987,  the 
Options  Clearing  Corporation  ("OCC ') 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  below. 
The  proposal  allows  OCC  clearing 
members  to  pledge  positions  in 
individual  non-proprietary  market- 
maker  accounts.  The  Commission  is 
publishing  notice  to  solicit  comment  on 
the  rule  change. 

The  proposal  amends  OCC's  rules  and 
Pledge  Account  Agreement  to  enable 
clearing  members  to  pledge  long  options 
positions  in  individual  non-proprietary 
market-maker  accounts.  OCC  rules 
allow  clearing  members  to  establish  and 
maintain  pledge  accounts.  Each  pledge 
account  must  be  associated  with  a 
primary  account  of  the  clearing  member. 
Until  recently,  systems  constraints  at 
pledgee  banks  required  the  pledge 
account  to  be  associated  with  he 
clearing  member's  proprietary  market- 
maker  or  specialist  account  or  a 
combined  market-maker  or  specialist 
account.  OCC  has  been  advised  that  the 
constraint  no  longer  exists  at  OCC's 
pledgee  banks  and  is  adjusting  its  rules 
to  allow  pledge  accounts  associated 
with  individual  non-proprietary  market- 
maker  or  specialist  accounts.  OCC 
states  the  proposal  will  make  individual 
non-proprietary  market-maker  positions 
available  for  coUateralization  and,  as  a 
result,  will  lower  clearing  members' 
borrowing  costs  and  facilitate  financing. 

This  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4.  The 
Commission  may  summarily  abrogate 
the  rule  change  at  any  time  within  60 
days  of  its  filing  if  it  appears  to  the 
Commission  that  abrogation  is 

"  17  CFR  200.30-3(a)(12)  (1986). 


necessary  or  appropriate  in  the  public 
inteuest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

You  may  submit  written  comments 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  with  the  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW,  Washington,  DC  20549.  Copies  of 
the  filing,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington.  DC. 
Copies  of  the  filing  also  will  be 
avaflable  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-e7-4  and  should  be  submitted  by 
May  1, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  April  3, 1987. 
Jonalhaii  G.  Katz, 
Secretary. 
|FR  Doa  87-8028  Filed  4-9-87:  8.45  am) 

BILLMG  CODC  S010-01-N 


(Fll«  No.  22-16539] 

Application  and  Opportunity  for 
Hearing;  American  Soutfiwest  Finance 
Co^  Inc.;  Correction 

April  6. 1987. 

This  document  corrects  a  notice 
published  in  the  March  25, 1987  issue  of 
the  Federal  Register  (52  FR  9597)  FR 
Doc.  87-6496  as  follows: 

1.  The  name  of  the  company  in  the 
heading  and  in  the  introductory  phrase 
of  tfie  document  is  corrected  to  read 
"American  Southwest  Finance  Co.,  Inc." 

2.  In  the  next  to  the  last  paragraph  of 
the  document  the  date  for  requesting  a 
hearing  is  corrected  to  read  "April  24. 
1987." 

fonpthm  G.  Katr, 

SecSretary. 

|FR  Doc.  87-8029  Filed  4-9-67:  8:45  am) 

BHUNQ  CODE  WIO-OI-M 


[Release  No.  34-24297;  File  No.  SR-NASO- 
87-101      j 

Self-Regulatory  Organizations; 
Proposed  Rule  Change;  National 
Association  of  Securities  Dealers,  Inc.; 
Relating  to  Buy-Ins  of  Short  Securities 
Positions 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  February  6, 1987,  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
section  39  of  the  NASD  Uniform  Practice 
Code  to  require  buy-ins  for  cash  or 
guaranteed  delivery  for  NASDAQ 
securities  (where  the  buyer  is  a 
customer  other  than  another  NASD 
member)  upon  the  failure  of  a  clearing 
corporation  to  effect  delivery  pursuant 
to  a  buy-in  notice. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  I 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  was 
considered,  by  the  NASD  as  a  result  of 
the  study  of  short  sales  in  the  NASDAQ 
market  conducted  on  behalf  of  the 
NASD  in  eariy  1988. 

One  of  the  areas  examined  in  the 
short-sale  study  was  the  relationship 
between  short  selling  and  clearing 


corporation  short  interest  (fails  to 
deliver),  as  evidenced  by  the  inability  to 
deliver  or  election  by  a  clearing 
participant  to  withhold  delivery  of 
securities  to  the  clearing  corporation. 
The  short  condition  can  exist 
indefinitely  in  a  continuous  net 
settlement  system  because  the  rules  and 
procedures  of  the  clearing  corporations 
permit  outstanding  long  or  short 
positions  to  be  carried  forward  on  an 
ongoing  basis.  Clearing  corporation 
procedures  provide  that  open  positions 
are  marked  to  the  market  daily,  with 
market  price  fluctuations  being  reflected 
in  a  participant's  daily  cash  settlement. 
This  effectively  insulates  both  the 
clearing  corporation  and  broker-dealer 
participants  from  financial  losses. 

A  problem  revealed  by  the  short-sale 
study  concerned  instances  in  which  a 
long  clearing-broker  did  not  receive 
securities  from  a  clearing  corporation, 
especially  in  situations  where  there 
were  high  levels  of  short  selling  in 
conjunction  with  large  amounts  of 
clearing-short  interest.  In  some 
circumstances,  when  a  long  clearing- 
broker  initiated  a  buy-in,  it  was 
retransmitted  to  a  short  clearing-broker 
who  was  also  a  short  seller  and  thereby 
unable  to  satisfy  the  request  for 
certificates. 

The  proposed  rule  change  would  cure 
this  problem  for  transactions  in 
NASDAQ  securities  where  the  buyer  is 
a  public  customer.  Under  the  provisions 
of  the  amendment,  upon  a  failure  of  a 
clearing  corporation  to  make  delivery  of 
securities,  members  will  be  required  to 
close  the  contract  by  purchasing  for 
cash  or  guaranteed  delivery  any  portion 
of  the  securities  not  delivered  through 
the  clearing  corporation  buy-in  process. 
The  NASD  believes  that  this  provision 
will  eliminate  the  problems  of  non- 
delivery found  to  exist  in  the  short-sale 
study. 

The  NASD  believes  that  the  propsed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  will  facilitate  customer's  ability 
to  obtain  delivery  of  securities  and 
should  aid  in  preventing  short-sale 
abuses  in  the  NASDAQ  marketplace. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  not 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 
C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  NASD  solicited  comments  from 
members  regarding  the  proposed  rule 
change  in  Notice  to  Members  86-59.  A 
total  of  17  responses  were  received. 
Copies  of  the  Notice  to  Members  and 
Comment  letters  have  been  submitted  to 
the  Commission  as  Exhibit  2  to  this 
filing.  The  most  frequent  area  of 
comment  related  to  the  impact  of  the 
rule  on  utilization  of  warrants  as  a 
method  of  capital  raising  and  the 
arbitrage  of  positions  in  those  warrants. 
The  NASD  Board  of  Governors 
considered  the  comments  and  made 
several  changes  to  the  proposals  based 
upon  such  review.  The  NASD  responded 
to  these  and  other  comments  in  the  filing 
with  the  Commission. 

III.  Dates  of  Effectiveness  of  the 
Proposed  Rule  Change  in  Timing  of 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  SR-NASD-87-10  and  should  be 
submitted  by  May  1, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12]. 

Dated:  April  3, 1987. 
lonathao  G.  Katz. 
Secretary. 

|FR  Doc.  87-8026  Filed  4-»-87;  8:45  am] 
BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

(Order  87-4-5;  Dockets  32608  and  392291 

Proposed  Revocation  of  the  Section 
401  Certificates  of  Trans  Global 
Airlines,  Inc.;  Order  To  Show  Cause 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  orders  revoking  the  certificates  of 
Trans  Global  Airlines,  Inc.,  issued  under 
section  401  of  the  Federal  Aviation  Act. 

DATE:  Persons  wishing  to  file  objections 
should  do  so  no  later  than  April  20. 1987. 

ADDRESSES:  Responses  should  be  filed 
in  Dockets  32608  and  39229  and 
addressed  to  the  Documentary  Services 
Division,  Department  of  Transportation, 
400  7th  Street,  SW.,  Room  4107, 
Washington,  DC  20590,  and  should  be 
served  on  the  parties  lised  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  A.  Davis,  Air  Carrier  Fitness 
Division,  P-56,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW.. 
Washington,  DC  20590,  (202)  366-2341. 

Dated:  April  2, 1987. 
Matthew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  87-8100  Filed  4-9-87;  8:45  am] 

BILLING  CODE  4910-62-M 

Federal  Aviation  Administration 

[AC  No.  14S-4A1 

Proposed  Advisory  Circular- 
Inspection,  Retread,  Repair,  and 
Alterations  of  Aircraft  Tires 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Request  for  comments  on 
proposed  Advisory  Circular  (AC)  145- 
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4 A.  Inspection,  Retread.  Repair,  and 
Alterations  of  Aircraft  Tires. 


summary:  The  proposed  AC  145-4A 
provides  changes  to  AC  145-4  guidelines 
for  acceptable  practices  regarding 
qualification  of  retreaders  to  make  tire 
sidewall  repairs  one-ply  deep,  improved 
fire  bead  inspection,  information  related 
to  upper  service  limits  for  retreaded 
tires,  and  minor  editorial  changes. 
DATE:  Comments  must  be  received  on  or 
before  May  26, 1987. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  General 
Aviation  and  Commercial  Branch,  AFS- 
340,  800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 
FOR  FURTHER  IKFORMATIOH  CONTACT: 
Angelo  R.  Mastrullo,  Aviation  Safety 
Inspector  (AFS-340),  at  the  above 
address,  telephone:  (202)  287-3805. 
SUPPt-EMENTARV  INFORMATION: 

Comments  Invited 

A  copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "For  Further 
Information  Contact."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  they  may 
desire.  Comments  should  be  identified 
as  pertaining  to  AC  145-4A  and 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
General  Aviation  and  Commercial 
Branch  before  issuing  the  final  AC. 

Background 

Under  the  present  acceptable 
practices  regarding  high  speed  (operated 
above  120  mph)  aircraft  tire  repairs 
outlined  in  the  present  AC  145-4, 
damage  to  a  lire  sidewall  that 
penetrates  the  tire's  outer  ply  is  not 
repairable.  Two  aircraft  tire  retreaders 
have  requested  FAA  to  reconsider  that 
restriction  and  allow  for  limited  repairs 
to  be  made  to  tire  sidewalls  down  to  the 
outermost  ply.  The  retreaders  maintain 
that  the  present  acceptable  repair 
practices  have  resulted  in  the  rejection 
of  numerous  valuable  aircraft  tires  that, 
except  for  the  slight  damage  pentrating 
into  the  outermost  ply  of  the  sidewall, 
could  be  safely  repaired  and  retreaded. 
In  response  to  this  concern,  this 
proposed  AC  contains  new  quidelines 
for  repairs  to  sidewall  rubber  of  tires 
designed  for  operation  above  120  mph. 
In  the  interim,  retreaders  who  desire  to 
make  such  repairs  should  subject  the 
repaired  and  retreaded  tire  to  the 
dynamic  test  requirements  of  paragraph 


7  in  AC  145-4.  One  retreader 
satisfactorily  completed  such  testing 
and  has  been  given  interim 
authorization  to  make  such  repairs  in 
accordance  with  the  new  guidelines 
outlined  in  proposed  AC  145-4A. 

The  proposed  AC  also  contains 
improved  tire  bead  inspection 
guidelines,  information  related  to  an 
upper  service  limit  for  retreading  tires, 
and  minor  editorial  changes. 

Both  AC  145-4  and  proposed  AC  145- 
4A  were  developed  by  the  FAA  using 
input  from  the  tire  and  airline  industries 
concerning  development,  qualification, 
and  approval  of  aircraft  tire  repair  and 
retread  process  specifications,  and  the 
use  of  special  nondestructive  inspection 
(NDI)  techniques.  The  FAA  believes  it  is 
necessary  to  afford  those  persons  and 
any  other  interested  party  an 
opportunity  to  comment  on  the  proposed 
AC  145-4A. 

Issued  in  Washington,  DC.  on  March  3a 
1987. 

William  T.  Brennan, 
Acting  Director  of  Flight  Standards. 
[FR  Doc.  87-7985  Filed  4-9-87;  8:45  am] 
BILLIN6  CODE  4910-13-M 


Airport  Noise  Compatibility  Program; 
Scottsdale  Municipal  Airport, 
Scottsdale,  AZ 

AGEMCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
proyam  submitted  by  the  city  of 
Scottsdale,  Arizona,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  Part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  February  7. 
1988,  the  FAA  determined  that  the  noise 
exposure  maps  submitted  by  the  city  of 
Scottsdale  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  December  19, 1986,  the 
Administrator  approved  the  "Scottsdale 
Municipal  Airport  Noise  Compatibility 
Program."  Most  of  the  recommendations 
of  die  program  were  approved. 
EFKCTIVE  date:  The  effective  date  of 
the  FAA's  approval  of  the  "Scottsdale 
Municipal  Airport  Noise  Compatibility 
Program,"  is  December  19, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Herbert  W.  Hyatt.  Environmental 
Protection  Specialist,  AWP-611.2, 
Federal  Aviation  Administration, 
Western-Pacific  Region,  P.O.  Box  92007. 


Worldway  Postal  Center,  Los  Angeles, 

California  ©0009,  (213)  297-1534. 

Documents  reflecting  this  FAA  action 

may  be  obtained  from  the  same 

individual.! 

supplementary  information:  This 

notice  announces  that  the  FAA  has 

given  its  overall  approval  to  the 

"Scottsdale  Municipal  Airport  Noise 

Compatibility  Program",  effective 

December  19, 1986, 
Under  section  104  (a)  of  the  Aviation 

Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties,  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor,  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  ASNA,  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
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responsibilities  of  the  Administrator, 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  15a  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not 
by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action,  or  approval  to  implement 
specific  noise  compatibility  measures, 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program,  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where  federal 
funding  is  sought,  requests  for  project 
grants  must  be  submitted  to  the  FAA 
Airports  Division,  in  Los  Angeles. 
California. 

The  city  of  Scottdale,  Arizona 
submitted  to  the  FAA  on  June  19, 1985, 
the  noise  exposure  maps,  descriptions, 
and  other  documentation  produced 
during  the  noise  compatibility  planning 
study  conducted  from  October  1984 
through  January  1986.  The  city  of 
Scottsdale,  Arizona  Noise  Exposure 
Maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  February  7, 1986.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  March  7, 1986. 

The  Scottsdale  Municipal  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  through  the  year 
2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b]  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  June  26. 1986,  and  was 
requied  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  controlj. 
Failure  to  approve  or  disapprove  such  a 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

The  submitted  program  contained 
fourteen  propose  actions  for  noise 


mitigation.  The  FAA  completed  its 
review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore  was  approve  by  the 
Administrator,  effective  December  19, 
1986. 

Outright  approval  was  granted  for 
twelve  of  the  fourteen  specific  program 
elements.  Two  measures:  (1)  FAR  Part 
36  stage  2  compliance  for  use  of  Runway 
21  for  landings  and  Runway  3  for 
departures,  and  [2]  right  turns  for  noise 
abatement  as  soon  as  practical  when 
departing  Runway  21,  are  disapproved 
for  safety  reasons. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  December  19. 
1986.  The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administative 
offices  of  the  city  of  Scottsdale.  Arizona. 

Issued  in  Hawthorne.  California,  on  March 
13. 1987. 

Herman  C.  Bliss, 

Manager,  Airports  Division  FAA,  Western- 
Pacific  Region. 

[FR  Doc.  87-7986  Filed  4-9-87;  8:45  am] 
WLUNG  CODE  4910-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  150;  Minimum  System 
Performance  Standards  for  Vertical 
Separation  Above  Flight  Level  290; 
Meeting 

Pursuant  to  section  10(a)(2j  of  the 
Federal  Advisory  Committee  Act  (Pub  L 
92-463;  5  U.S.C.  App.  1)  notice  is  hereby 
given  of  a  meeting  of  RTCA  Special 
Committee  150  on  Minimum  System 
Performance  Standards  for  Vertical 
Separation  above  Flight  Level  290  to  be 
held  on  May  6-8, 1987,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW..  Suite  500. 
Washington,  DC,  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Remarks;  (2) 
approval  of  the  minutes  of  the 
Fourteenth  Meeting;  (3)  report  of 
working  group  activities;  [4]  update  on 
Data  Collection  Programs;  (5]  continued 
development  of  MSPS;  (6)  task 
assignments;  (7]  other  business:  and  (8) 
date  and  place  of  next  meeting. 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW..  Suite  500, 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC  on  April  6. 1967. 
WemH*  F.  Ckapman, 
Designated  Officer. 
[FR  Doc.  87-7977  Filed  4-9-87;  8:45  araj 

BILUNQ  COOC  4010- M-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

[Oept  Circ.  570, 1986  R«v.,  Supp.  No.  16] 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination  of 
Authority;  Public  Service  Mutual 
Insurance  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Public  Service  Mutual 
Insurance  Company,  under  the  United 
States  Code,  Title  31.  sections  9304 
through  9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
51  FR  23948,  July  1. 1986. 

With  respect  to  any  bonds  currently  in 
force  with  Public  Service  Mutual 
Insurance  Company,  bond-approving 
officers  for  the  Government  should 
secure  new  bonds  with  acceptable 
sureties  in  those  instances  where  a 
significant  amount  of  liability  remains 
outstanding. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch,  Washington,  DC  20226, 
telephone  (202)  634-2119. 

Dated:  March  27. 1967. 
Mitchell  A.  Levine. 

Assistant  Commissioner,  Comptroller, 
Financial  Management  Service. 
[FR  Doc.  87-7975  Filed  4-9-67;  8:45  am] 
BILUNQ  COOC  MtO-3S-« 
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This  section  of  the  FEDERAL  REGISTER 
contains   notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIME  AND  date:  10:00  a.m.,  Wednesday. 

April  15, 1987. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Publication  for  comment  of  proposed 
revisions  to  the  Board's  Regulation  F 
(Securities  of  State  Member  Banks). 

Discussion  Agenda 

2.  Publication  for  comment  of  a  proposed 
amendment  to  Regulation  T  (Credit  by 
Brokers  and  Dealers)  to  revise  the  definition 
of  OTC  margin  bonds  to  include  mortgage 
related  securities. 

3.  Proposals  regarding  fees  for 
examinations  of  Edge  Act  corporations, 
inspections  of  bank  holding  companies,  and 
processing  applications  for  banks  and  bank 
holding  companies.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0584) 

4.  Proposed  revisions  to  the  Board's  Rules 
Regarding  Availability  of  Information. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  April  8, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  87-8731  Filed  4-8-87;  11:04  am] 

BILUNG  CODE  6210-01-M 

FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 


TIME  AND  DATE:  Approximately  11:00 
a.m.,  Wednesday,  April  15, 1987, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
protnotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board,  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  epproximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  8, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  87-8130  Filed  4-8-87;  11.04  am) 

BIUJNO  CODE  62t(M)1-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  Wednesday,  April  15. 
1987, 10:00  a.m. 

location:  Room  456,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda.  Md. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

State/Local  Programs:  Update 

The  staff  will  brief  the  Commission  on  the 
fiscal  year  1987  state  and  local  cooperative 
programs.  State  and  local  officials  will 
participate.* 

For  a  recorded  message  containing  the 
latest  agenda  information,  call:  301-492- 
5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts,  Office 


'  For  this  meeting,  the  Commission  has  voted  to 
waive  its  policy  prohibiting  participation  by  outside 
parties  in  Commission  meetings. 


of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207  301^92-6800. 
April  8, 1987. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[PR  Doc.  87-8149  Filed  4-8-87;  12:27  pm) 

BILUNG  OOOe  835&-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  10:00  am  (Eastern  Time) 
Monday,  April  20, 1987. 
PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  20Q-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street,  NW., 
Washington,  DC  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Open 

1.  Announcement  of  Notation  Vote(8) 

2.  Report  on  Commission  Operations 
(Optional) 

3.  Amendments  to  EEOC  Freedom  of 
Information  Act  Regulations 

Closed 

1.  Litigation  Authorization;  General 
Counsel  Recommendations. 

Note.— Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions.) 

Please  telephone  (202)  634-6748  at  all 
times  for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 

Dated  and  issued:  April  8. 1987. 
Cynthia  C  Matthews, 
Executive  Officer.  Executive  Secretariat. 
(FR  Doc  87-8203  Filed  4-8-87;  3:59  pmj 

BILUNG  CODE  (750-06-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  April  14, 1987,  to  consider  the 
following  matters: 
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Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  Minutes  of  Previous 
Meetings 

Application  for  Consent  To  Purchase 
Assets  and  Assume  Liabilities 

The  Cortland  Savings  and  Banking 
Company,  Cortland,  Ohio,  an  insured 
State  member  bank,  for  consent  to 
purchase  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the 
Mantua,  Ohio,  branch  of  First 
Nationwide  Bank,  a  Federal  Savings 
Bank,  San  Francisco,  California,  a  non- 
FDIC-insured  institution. 

Application  for  Consent  To  Purchase 
Assets  and  Assume  Liabilities  and  for 
Consent  To  Merge  and  Establish 
Branches 

The  Savings  &  Trust  Company  of 
Pennsylvania,  Indiana,  Pennsylvania,  an 
insured  State  nonmember  bank,  for 
consent  to  purchase  the  assets  of  and 
assume  the  liabilities  of  Union  Bancorp 
of  Du  Bois,  Pennsylvania,  Inc.,  Du  Bois, 
Pennsylvania,  for  consent  to  merge, 
under  its  charter  and  title,  with  The 
Union  Banking  &  Trust  Company  of  Du 
Bois,  Pennsylvania,  Du  Bois. 
Pennsylvania,  and  for  consent  to 
establish  the  four  offices  of  The  Union 
Banking  &  Trust  Company  of  Du  Bois, 
Pennsylvania  as  branches  of  the 
resultant  bank. 

Ratification  of  an  Approval  of  an 
Application  for  Consent  to  Merge  and 
Establish  One  Branch 

Citizens  Bank  &  Trust  Company, 
Eastman.  Georgia,  an  insured  State 
nonmember  bank,  for  consent  to  merge, 
under  its  charter  and  title,  with  Williams 
Banking  Company,  Rhine,  Georgia,  and 
for  consent  to  establish  the  sole  office  of 
Williams  Banking  Company  as  a  branch 
of  the  resultant  bank. 

Reports  of  Committee  and  Officers 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Reports  of  the  Division  of  Bank 
Supervision  with  respect  to  applications, 
requests,  or  actions  involving 
administrative  enforcement  proceedings 
approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of 


Bank  Supervision  and  the  various 
Regional  Directors  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 
Report  of  the  Director,  Division  of 
Accounting  and  Corporate  Services: 

Memorandum  re:  Investment  Management 
Report,  December  31, 1986 

Discussion  Agenda 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street.  NW., 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
893-3813. 

Dated:  April  7, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-6151  Filed  4-8-87;  12:27  pm] 

BILUNG  COOE  6714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  April  14, 1987, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b{c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  Title  5. 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  {c)(8),  and  (c)(9)(A)(ii)  of 


the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8).  and  (c)(9)(A)(ii)). 
Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

Discussion  Agenda: 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and  to 
establish  two  branches: 

Hasting  City  Bank,  Hastings,  Michigan,  an 
insured  State  nonmember  Bank,  for  consent 
to  purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  Bellevue. 
Michigan,  and  Nashville.  Michigan,  branches 
of  Comerica  Bank — Battle  Creek.  Battle 
Creek.  Michigan,  and  for  consent  to  establish 
those  two  branches  of  Comerica  Bank — 
Battle  Creek  as  branches  of  Hastings  City 
Bank. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  {c)(6)). 

This  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  April  7, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

|FR  Doc.  87-8152  Filed  4-8-87;  12:27  am] 

BILUNQ  COOE  •714-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

April  8. 1987. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94^109).  5  U.S.C.  552b: 

TIME  AND  date:  April  15.  1987. 
Approximately  2:00  (following  open 
Commission  meeting). 
place:  825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  Room  9306. 
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status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Docket  No.  IN84-2-000,  Pioneer 
Production  Company. 

(2)  Fred  E.  Long,  Petroleum  Management, 
Inc.,  Nue-Wells  Pipe  Line  Company  and 
Southern  Gas  Pipeline  Company. 

(3)  Stephens  Production  Company. 

(4)  Various  Producer-Owned  Natural  Gas 
Processing  Plants. 

(5)  Project  No.  9000  (Morrow  Dam),  STS 
Consultants,  Ltd. 

(6)  Project  No.  9140  (Elizabethtown  Hydro 
Project),  Charles  F.  Heimerdinger. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-8400. 
Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-8177  Filed  4-8-87;  3:29  pm) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitation  Services 

Projects  for  Initiating  Special 
Recreation  Programs  for  Individuals 
With  Handicaps 

AGENCY:  Department  of  Education. 
action:  Notice  of  Final  Annua!  Priority 
for  Fiscal  Year  1987. 

summary:  The  Secretary  announces 
annual  funding  priority  for  grants  for 
Initiating  Special  Recreation  Programs 
for  Individuals  with  Handicaps.  The 
Secretary  announces  a  single  priority  to 
support  applications  for  recreation 
programs  which  provide  individuals 
with  handicaps  with  the  opportunity  for 
contact  with  non-handicapped  peers, 
other  than  recreational  service 
personnel,  during  at  least  part  of  the 
recreational  program.  The  objective  of 
this  contact  should  be  the  eventual 
integration  of  individuals  with 
handicaps  into  existing  community 
recreational  programs  which  serve  non- 
handicapped  persons. 
EFFECTIVE  DATE:  This  final  annual 
funding  priority  takes  effect  either  45 
days  after  publication  in  the  Federal 
Register  or  later  if  Congress  takes 
certain  adjournments.  If  you  want  to 
know  the  effective  date  of  this  final 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frank  S.  Caracciolo.  Office  of 
Developmental  Programs,  Rehabilitation 
S(!rvices  Administration,  U.S. 
Department  of  Education,  Room  3320, 
Switzer  Building,  400  Maryland  Avenue 
SW.,  MS  2312,  Washington,  DC  20202. 
Telephone:  (202)  732-1340. 
SUPPLEMENTARY  INFORMATION:  Grants 
for  Individuals  with  Handicaps  are 
authorized  by  section  316  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  777f).  Program  regulations  are 
established  at  34  CFR  Part  378.  The 
purpose  of  the  Special  Recreation 
Programs  for  Individuals  with 
I  landicaps  is  to  support  projects  which 
initiate  recreational  activities  for 
individuals  with  handicaps  to  aid  in 
their  mobility,  socialization, 
independence,  and  community 
integration. 

Eligible  Applicants 

State  and  public  or  other  nonprofit 
agencies  and  organizations  are  eligible 
to  apply  for  grants  under  this  program. 


Funds  A  vailable 

In  FY  1986.  $2,105,000  was  available  to 
fund  twenty-nine  one-year  projects.  In 
FY  1987,  $2,330,000  is  available  to  fund 
thirty-three  projects.  Project  periods  will 
be  for  thirty-six  months. 

Final  Priority 

In  accordance  with  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  will  give 
absolute  preference  to  applicants  who 
propose  projects  to  integrate  individuals 
with  handicaps  into  existing  community 
recreational  programs.  The  purpose  of 
this  priority  is  to  support  applications 
which  propose  to  develop  exemplary 
recreational  programs  that  aid 
individuals  with  handicaps  in  their 
mobility,  socialization,  independence, 
and  community  integration.  Specifically, 
applications  under  this  priority  must 
propose  recreational  programs  which 
provide  the  opportunity  for  individuals 
with  handicaps  to  have  contact  with 
non-handicapped  peers,  other  than 
recreational  service  personnel,  during  at 
least  part  of  the  recreational  program. 
The  objective  of  this  contact  should  be 
the  eventual  integration  of  individuals 
with  handicaps  into  existing  community 
recreational  programs  which  serve  non- 
handicapped  persons.  Applicants  will  be 
evaluated  according  to  criteria  which 
appear  in  the  program  regulations  at  34 
CFR  378.31. 

Summary  of  Comments  and  Responses 

A  Notice  of  Proposed  Annual  Funding 
Priority  was  published  in  the  Federal 
Register  on  October  14, 1986  at  51  FR 
36591  for  Special  Recreation  Programs 
for  Individuals  with  Handicaps.  Twelve 
comments  were  received  in  response  to 
the  notice. 

Comment.  All  twelve  of  the 
commenters  supported  the  priority.  One 
of  the  twelve  supporting  the  priority  also 
requested  multi-year  funding. 

Reaponse.  All  of  the  available  funding 
will  be  used  to  support  this  priority.  As 
mandated  by  the  Rehabilitation  Act 
Amendments  of  1986,  three-year  grants 
will  be  awarded  to  projects  funded 
under  this  program. 

Projects  to  be  funded 

All  funds  available  under  this 
program  in  fiscal  year  1987  will  be  used 
to  support  project  applications 
subniltted  in  response  to  this  priority. 

Autfcority  29  U.S.C.  777(f). 


(Catalog  of  Federal  Domestic  Assistance  No. 
84.126.  Rehabilitation  Services — Special 
Projects) 

Dated:  March  31, 1987. 
William ).  Bennett, 
Secretary  of  Education. 
IFR  Doc.  87-8091  Filed  4-9-87;  8:45  am) 
BtUJNG  CO0£  4000-01-M 


[CFDA  No.:  84.128J] 

Inviting  Applications  for  New  Awards 
Under  Projects  for  Initiating  Special 
Recreation  Programs  for  Individuals 
with  Handicaps  for  Fiscal  Year  1987 

Purpose:  The  purpose  of  this  program 
is  to  support  projects  which  initiate 
recreational  programs  for  individuals 
with  handicaps  to  aid  in  their  mobility, 
socialization,  independence,  and 
community  integration. 

Deadline  for  Transmittal  of 
Applications:  June  5, 1987. 

Applications  Available:  April  20, 1987. 

Available  Funds:  $2,330,000. 

Estimated  Range  of  Awards:  $50,000 
To  $90,00a 

Estimated  Average  Size  of  Awards: 
$70,000. 

Estimated  Number  of  Awards:  33. 

Project  Period:  36  months. 

Applicable  Regulations:  (a) 
Regulations  governing  projects  for 
Initiating  Special  Recreation  Programs 
for  Individuals  Handicaps  in  34  CFR 
Parts  369  and  378.  (b)  Education 
Department  General  Administration 
Regulations  (EDGAR),  in  34  CFR  Parts 
74,  75,  77,  and  78:  and  (c)  the  Notice  of 
Final  Priority  published  in  this  issue  of 
the  Federal  Register. 

For  Applications  or  Information 
Contact:  Frank  S.  Caracciolo.  Office  of 
Developmental  Programs,  Rehabilitation 
Services  Administration,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  3320  Switzer 
Building.  MS  2312.  Washington,  DC 
20202.  Telephone:  (202)  732-1340. 

Program  Authority:  29  U.S.C.  777(f). 
Dated:  April  6, 1987. 
Madeleine  Will, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

tPR  Doc.  87-8092  Filed  4-9-^7;  8  45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-67-1675;  FR-2301  ] 

Neighborhood  Development 
Demonstration  Program;  Fund 
Availability  for  Fiscal  Year  1987 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  fund  availability. 

summary:  Funds  have  been 
appropriated  for  Fiscal  Year  1987  for 
HUD  to  carry  out,  for  a  second  round, 
the  Neighborhood  Development 
Demonstration  program  under  section 
123  of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (42  U.S.C.  5318 
note).  The  purpose  of  this  program  is  to 
determine  the  ability  of  neighborhood 
organizations  to  support  eligible 
neighborhood  development  activities 
using  cooperative  efforts  and  monetary 
contributions  from  individuals, 
businesses,  and  non-profit  and  other 
organizations  located  within  established 
neighborhood  boundaries.  The  Federal 
funds  are  incentive  funds  to  promote  the 
development  of  this  concept,  and  to 
encourage  neighborhood  organizations 
to  become  more  self-sufficient  in  their 
development  activities.  Up  to  30  percent 
of  previous  participants  in  this  program 
may  be  selected  to  participate  in  the 
second  round  of  the  demonstration;  the 
remainder  will  be  selected  from  among 
new  applicants.  All  applicants,  including 
previous  participants,  are  to  compete 
through  the  same  selection  process. 
dates:  Effective  April  10, 1987. 

Application  due  date:  Applications 
are  due  by  July  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Melvin  W.  Gunn,  Office  of 
Procurement  and  Contracts.  Community 
Services  Division  (ACC-MG), 
Department  of  Housing  and  Urban 
Development,  Room  5252,  451  Seventh 
Street.  SW.,  Washington.  DC  20410. 
Telephone  number  (202)  755-5662.  (This 
is  not  a  toll-free  number.)  (Use  this 
mailing  address  to  obtain  copies  of  the 
Request  for  Grant  Applications,  which 
provides  further  information  on  the 
Demonstration.  See  Part  IV  of  this 
Notice.) 
SUPPLEMENTARY  INFORMATION: 

This  document  (1)  notifies  the  public 
of  the  availability  of  funds  for  the 
Demonstration:  (2)  identifies  the 
objectives  of  the  program:  (3)  describes 
the  method  of  allocation  and 


distribution  of  funds;  (4)  defmes  eligible 
neighborhood  development 
organizations;  (5)  sets  forth  eligible 
neighborhood  development  activities;  (6) 
sets  forth  application  requirements  for 
the  funds;  (7)  identifies  the  selection 
criteria  for  the  award  of  funds;  and  (8) 
specifies  grantee  reporting  requirements. 

Before  requesting  a  grant  application 
package  as  provided  for  under  Part  IV, 
organizations  should  carefully  review 
this  notice,  particularly  the  eligibility 
factors  under  Part  III  Many 
organizations  that  spent  time  and  effort 
preparing  applications  for  first  round 
assistance  were  determined  to  be 
ineligible  under  the  statutory 
requirepients. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  1D276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  OMB  and  the 
assigned  OMB  control  number  is  2535- 
0084. 

Notice  of  Fund  Availability 
I.  Background 

A.  Legi$lation 

Section  123  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (Pub.  L.  98- 
181)  authorized  the  Neighborhood 
Development  Demonstration  program. 
The  report  of  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs 
referred  to  the  new  authority  as  a: 

Dematistration  Program  to  assist 
neighborhood  organizations  to  carry  out 
community  development  activities  through  an 
innovative  matching  grant  mechanism. 
Designed  to  encourage  greater  financial  self- 
sufficiency  on  the  part  of  non-profit 
neighbcA'hood  development  groups,  the 
program  would  provide  federal  matching 
funds  of  up  to  $50,000  per  organization  on  the 
basis  of  charitable  contributions  which 
organizations  raise  from  individuals, 
businesles.  and  religious  institutions  in  their 
areas.  Different  matching  ratios  would  be 
established  for  participating  organizations 
based  upon  the  size  and  economic  condition 
of  the  community  in  which  those 
organizations  operate,  although  the  ratio 
could  n^t  be  lower  than  50/50.  S.  Rep.  No. 
142,  98tli  Cong.,  1st  Sess.  29  (1983). 


For  Fiscal  Year  1987,  Congress 
appropriated  '  $2  million  to  fund  the 
program.  HUD  may  use  no  more  than 
five  percent  of  this  amount  for  HUD 
administrative  or  other  expenses  in 
connection  with  the  demonstration.  The 
remaining  funds  are  to  be  used  to  match 
monetary  support  raised  over  a  one-year 
grant  period  from  individuals, 
businesses,  and  non-profit  and  other 
organizations  located  within  established 
neighborhood  boundaries.  Federal 
payments  will  be  made  on  a  quarterly 
basis,  beginning  with  the  first  quarter  of 
the  one-year  period,  as  neighborhood 
organizations  report  and  verify  the 
amount  of  funds  raised  from  private 
sector  sources  during  the  previous 
quarter. 

B.  Program  Objectives 

The  Neighborhood  Development 
Demonstration  program  is  designed  to 
determine  the  ability  of  neighborhood 
organizations  to  fund  and  implement 
neighborhood  development  activities, 
using  cooperative  efforts  and  monetary 
support  from  individuals,  businesses 
and  non-profit  and  other  organizations 
located  within  the  neighborhood 
boundaries.  The  Federal  matching  funds 
are  incentive  funds  to  promote  the 
development  of  this  concept  and  to 
encourage  neighborhood  organizations 
to  become  more  self-sufficient  in  their 
development  activities. 

The  Neighborhood  Development 
Demonstration  program  has  the 
following  objectives: 

— To  evaluate  the  degree  to  which 
new  monetary  contributions  and  other 
private  sector  support  can  be  generated 
and  new  activities  undertaken  at  the 
neighborhood  level  through  Federal 
incentive  funding; 

— To  determine  th  correlation,  if  any, 
between  the  demographics  of  a 
neighborhood  {i.e.,  the  income  level  of 
its  occupants,  the  amount  of  non- 
residential development,  the  percent  of 
persons  employed,  the  tenant/ 
homeowner  breakdown,  the  racial/ 
ethnic  makeup  of  the  neighborhood,  etc.) 
and  the  neighborhood  organization's 
ability  to  raise  funds  within  the 
neighborhood  boundaries; 

— To  determine  the  correlation,  if  any. 
between  the  type  of  neighborhood 
improvement  activities  proposed  and 
the  success  of  fund-raising  efforts;  and 

— To  determine  the  correlation,  if  any, 
between  the  characteristics  of  an 


'  Section  lOt(g),  Pub.  L.  99-500  (approved  October 
18. 1986).  making  appropriations  as  provided  for  in 
H.R.  5313.  99th  Cong..  Zd  Sess.  (1986)  (as  passed  by 
the  House  of  Representatives  and  by  the  Senate),  to 
the  extent  and  in  the  manner  provided  for  in  H.R. 
Rep.  No.  977.  9Bth  Cong..  2d  Sess.  (1986). 
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organization  and  the  success  of  its  fund- 
raising  efforts. 

II.  Allocation  and  Distribution  of  Funds 

The  Department  proposes  to  make 
grants,  in  the  form  of  matching  funds,  to 
ehgible  neighborhood  development 
organizations.  Grantee  organizations 
may  receive  a  maximum  of  $50,000  in 
Federal  matching  funds  in  a  single 
program  year.  The  amount  of  Federal 
matching  funds  that  an  organization 
may  receive  depends  in  part  upon  the 
amount  of  monetary  contributions 
raised  from  within  the  established 
neighborhood  boundaries  in  the 
preceding  quarter.  Funds  raised  from 
organizations  or  persons  not  residing  in 
or  conducting  business  within  the 
grantee 's  neighborhood,  Joans,  in-kind 
services,  contributions  by  owners  of 
properties  to  be  improved,  and  any  in- 
Ueu-of-cash  contributions  cannot  be 
used  to  match  Federal  funds.  Such 
contributions  may,  however,  be  used  to 
carry  out  project  activities.  The 
neighborhood  monetary  contributions 
for  matching  purposes  must  be  raised 
within  the  one-year  grant  period. 
However,  grant  activities  may  be 
programmed  over  a  period  of  one  to 
three  years. 

Maximum  Federal  matching  ratios  are 
to  be  established  in  accordance  with  the 
statutorily  required  "smallest  number  of 
households  or  greatest  degree  of 
economic  distress"  criteria.  Subject  to 
the  statutory  maximum  of  $50,000.00,  the 
Federal  match  will  range  from  one  to  six 
Federal  dollars  for  each  qualifying 
dollar  raised  by  the  grantee. 
Applications  selected  to  receive  Federal 
funds  will  be  rank-ordered,  and  the 
matching  ratio  determined,  based  on 
application  of  these  two  criteria. 
Applications  will  be  ranked  on  each  of 
the  two  criteria.  Applications  best 
satisfying  either  criterion  will  be  placed 
in  the  matching  ratio  category  eligible  to 
receive  six  Federal  dollars  for  each 
neighborhood  dollar.  Applications 
placed  in  the  other  matching  ratio 
categories  will  receive  proportionally 
less,  with  those  in  the  matching  ratio 
category  least  satisfying  either  test 
being  eligible  to  receive  one  Federal 
dollar  for  each  neighborhood  dollar. 

Any  application  selected  for  the 
award  of  Federal  funds  that  proposed  a 
matching  funds  ratio  in  excess  of  the 
ratio  HUD  determines  for  it  will  be 
offered  an  award  of  funds  at  the  HUD- 
determined  ratio.  However,  any 
application  selected  for  award  that 
proposed  a  match  below  the  maximum 
ratio  HUD  determines  for  it  will  be 
funded  at  the  level  proposed  by  the 
applicant. 


Federal  payments  to  participating 
neighborhood  organizations  will  be 
made  on  a  quarterly  basis  following 
receipt  of  quarterly  performance  and 
financial  Teports.  The  maximum  Federal 
payment  will  be  governed  by  the 
amount  of  verified,  qualifying  monetary 
contributions  received  in  the  preceding 
quarter,  nniltiplied  by  die  appropriate 
matching  funds  ratio. 

IIL  Elisih^y 

Note. — Organizations  are  cautioned  that,  to 
avoid  wasted  effort,  they  should  carefully 
review  the  following  requirements.  Over  39 
percent  of  the  2B1  applications  received  in 
1984  were  ineligible  under  these  statutory 
requirements. 

A.  Eligible  Neighborhood  Development 
Organizations 

An  eligible  neighborhood 
development  organization  must  be 
located  in  and  serve  the  neighborhood 
for  which  assistance  is  to  be  provided.  It 
cannot  be  a  city-wide  organization,  a 
multi-neighborhood  consortium,  or  in 
general,  an  organization  serving  a  large 
area  of  the  city.  It  must  meet  all  of  the 
following  statutory  requirements: 

(1)  The  organization  must  carry  out  its 
activities  in  an  area  that  meets  the 
Urban  Development  Action  Grant 
Program  eligibility  requirements  for 
Federal  assistance  under  section  119(b) 
of  the  Housing  and  'Community 
Development  Act  of  1974  (42  U.S.C. 
5218)  and  the  Department's 
implementing  regulation  at  24  CFR  Part 
570,  Subpart  G.  These  provisions 
require,  among  other  things,  that  a 
neighborhood  must  be  located  in  a 
governmental  jurisdiction  or  pocket  of 
poverty  that  is  found  to  be  distressed 
area  and  secondly,  that  the 
governmental  jurisdiction  in  which  an 
area  is  located  must  have  demonstrated 
results  in  providing  housing  and 
employment  for  low-  and  moderate- 
income  persons  and  members  of 
minority  §>roups.  The  neighborhood 
organization  most  be  located  in  an  area 
currently  meeting  the  following  distress 
criteria  in  order  for  the  neighborhood 
organization  to  be  able  to  apply: 

(i)  A  city  or  an  urban  county  that  meets  the 
distress  criteria  required  as  a  condition  for 
assistance  under  the  Urban  Development 
Action  Grant  program,  under  section 
119(b)(1)  of  the  Housing  and  Community 
Development  Act  of  1974.  as  amended,  and 
the  Department's  implementing  regulation  at 
24  CFR  570.452:  OR 

(ii)  An  area  that  has  been  approved  by  the 
Department  for  assistance  under  the  Urban 
Development  Action  Grant  Program  as  a 
"pocket  of  poverty"  under  section  llB(b)(2)  of 
the  Housing  and  Community  Development 
Act  of  1974,  as  amended,  and  the 


Department's  implementing  regulation  at  24 
CFR  570.466. 

The  second  test  of  UDAG  eligibility, 
including  housing  and  equal  opportunity 
requirements,  will  be  applied  following 
receipt  of  the  applications  by  HUD.  In 
order  to  be  eligible  under  these  criteria, 
the  city  or  urban  county  in  which  the 
apphcant  is  located  must  have 
previously  demonstrated  results  in 
providing  housing  for  low-  and 
moderate-income  persons  and  in 
providing  equal  opportunity  in  housing 
and  in  employment  for  low-  and 
moderate-income  persons  and  members 
of  minority  groups,  in  accordance  with 
the  requirements  for  assistance  under 
the  Urban  Development  Action  Grant 
Program  set  forth  at  section  119(b)(1)  of 
the  Housing  and  Community 
Development  Act  of  1974  and  the 
Department's  implementing  regulations 
at  24  CFR  570.453. 

(2)  The  organization  must  be 
incorporated  as  a  private,  voluntary, 
nonprofit  corporation  under  the  laws  of 
the  State  in  which  it  operates. 

(3)  The  organization  must  have 
conducted  business  for  a  least  three 
years  before  the  date  of  its  apphcation. 

(4)  The  organization  must  be 
responsible  to  the  residents  of  the 
neighborhood  it  serves,  with  no  less 
than  51  percent  of  the  members  of  its 
governing  body  being  residents  of  the 
neighborhood. 

(5)  The  organization  must  have 
conducted  one  or  more  eligible 
neighborhood  development  activities,  as 
defined  in  Section  B  below,  which 
primarily  benefit  low-  and  moderate- 
income  residents  of  the  neighborhood. 
For  purposes  of  the  preceding  sentence, 
"low-  and  moderate  income  residents" 
means  families  and  individuals  whose 
incomes  do  not  exceed  80  percent  of  the 
median  income  of  the  area  involved,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families. 

B.  Eligible  Neighborhood  Development 
Activities 

Funds  may  be  used  by  eligible 
neighborhood  development 
organizations  to  develop  or  carry  out  a 
project  designed  to  achieve  the 
following: 

(1)  Create  permanent  jobs  in  the 
neighborhood; 

(2)  Establish  or  expand  businesses 
within  the  neighborhood; 

(3)  Develop  new  housing,  rehabilitate 
existing  housing,  or  manage  housing 
stock  within  the  neighborhood; 

(4)  Develop  delivery  mechanisms  for 
essential  services  that  have  lasting 
benefits  for  the  neighborhood,  such  as 
Fair  Housing  counseling  services,  child 
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care  centers,  youth  training,  or  health 
services;  or 

(5)  Plan,  promote,  or  finance  voluntary 
neighborhood  improvement  efforts,  such 
as  establishing  a  neighborhood  credit 
union,  demolishing  abandoned 
buildings,  removing  abandoned  cars,  or 
establishing  an  on-going  street  and  alley 
cleanup  program. 

C.  Equal  Opportunity  Requirements 

The  neighborhood  development 
organization  must  certify  that  it  will 
carry  out  activities  assisted  under  the 
program  in  compliance  with: 

(1)  The  requirements  of  Title  VIII  of 
the  Civil  Rights  Act  of  1968;  (42  U.S.C. 
3601  through  3619)  (Fair  Housing  Act) 
and  implementing  regulations;  Executive 
Order  11063  (Equal  Opportunity  in 
Housing)  and  implementing  regulations 
at  24  CFR  Part  107:  and  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  Part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101  through  6107)  and  the 
prohibition  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794).  The  requirements  of 
Executive  Order  11246  and  the 
regulations  issued  under  the  Order  at  41 
CFR  Chapter  60; 

(3)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Develpment  Act 
1968, 12  U.S.C.  1701U  (see  §  570.607(b)  of 
this  Chapter);  and 

(4)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

D.  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportunity 
Requirements  set  forth  above,  grantees 
must  comply  with  the  following 
requirements: 

(1)  Ineligible  Contractors 

The  provisions  of  24  CFR  Part  24 
relating  to  the  employment,  engagement 
of  services,  awarding  of  contracts  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(2)  Flood  Insurance 

No  site  proposed  on  which 
renovation,  major  rehabilitation,  or 
conversion  of  a  building  is  to  be  assisted 


under  this  part  may  be  located  in  an 
area  that  has  been  identified  by  the 
Federal  Emergency  Management 
Agency  [FEMA]  as  having  special  flood 
hazards,  unless  the  community  in  which 
the  area  is  situated  is  participating  in 
the  National  Flood  Insurance  Program 
and  the  regulations  thereunder  (44  CFR 
Parts  59  through  79)  or  less  than  a  year 
has  passed  since  FEMA  notification 
regarding  such  hazards,  and  the  grantee 
will  ensure  that  flood  insurance  on  the 
structure  is  obtained  in  compliance  with 
section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001  et 
seq.) 

(8)  Lead-based  Paint 

The  requirements,  as  applicable,  of 
the  Lead-Based  Paint  Poisioning 
Prevention  Act  (42  U.S.C.  4821  through 
4846)  and  implementing  regulations  at  24 
CFR  Part  35. 

(4)  Applicability  of  OMB  Circulars 

The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122,  with  respect  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations. 

IV.  Application  Process 

A.  Application  Requirements 

(1)  There  are  three  steps  in  the 
application  submission  process: 

(i)  Organizations  must  determine  first 
whether  they  are  in  an  area  or  pocket  of 
poverty  currently  eligible  for  assistance 
under  the  Urban  Development  Action 
Grant  (UDAG)  program.  Organizations 
that  are  uncertain  whether  the  city  or 
urban  county  in  which  they  are  located 
meets  the  current  minimum  standards  of 
physical  and  economic  distress  which 
are  used  in  determining  which  cities  and 
urban  counties  are  potentially  eligible 
applicants  under  the  Urban 
Development  Action  Grant  program  are 
advised  to  consult  two  notices  published 
by  the  Department  in  the  Federal 
Register  entitled,  "Urban  Development 
Action  Grant;  Revised  Minimum 
Standards  for  Small  Cities"  (50  FR 
42822,  October  22, 1985)  and  "Urban 
Development  Action  Grant;  Revised 
Minimum  Standards  for  Large  Cities  and 
Urban  Counties"  (51  FR  5413,  February 
13, 1986).  These  notices  identify,  among 
other  things  (1)  the  most  current 
minimum  standards  of  physical  and 
economic  distress  for  cities  and  urban 
counties  and  (2)  those  cities  and  urban 
counties  that  currently  meet  the 
minimum  standards.  In  addition,  it  is 
possible  for  an  applicant  to  be  eligible 
on  the  basis  of  its  neighborhood's  being 
located  in  a  "pocket  of  poverty."  See  24 
CFR  570.466.  Organizations  that  need 


further  help  in  determining  their 
eligibility  should  contact  the  nearest 
Department  of  Housing  and  Urban 
Development  Field  Office  (Community 
Planning  and  Development  Division). 
The  city  or  county  community 
development  office  serving  a 
neighborhood  organization  should  be 
able  to  provide  the  HUD  Field  Office 
contact  number  if  assistance  is  needed. 
If  unable  to  obtain  a  local  contact,  the 
HUD  Headquarters  contact  for  both 
UDAG  and  Neighborhood  Development 
Demonstration  programmatic 
information  is  Mrs.  Joyce  Walther. 
telephone  number  (202)  755-5662.  (This 
is  not  a  toll-free  number.) 

(ii)  Organizations  in  an  area  that  is 
eligible  for  funding  under  the  UDAG 
program  that  wish  to  apply  must  send  a 
request  in  writing,  with  two  self- 
addressed  labels,  for  a  "Request  for 
Grant  Application"  (RFGA)  package 
from  Mr.  Melvin  Gunn  in  the  HUD 
Office  of  Procurement  and  Contracts,  as 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT  ".  The  RFGA 
contains  the  forms  and  other 
information  regarding  the  administration 
of  the  demonstration,  including  relevant 
provisions  from  OMB  Circulars  A-llG 
and  A-122.  (This  Notice  of  Fund 
Availability  summarizes  major 
provisions  of  the  RFGA.) 

(iii)  An  original  and  three  copies  of  an 
application  must  be  submitted  to  the 
address  stated  under  "FOR  FURTHER 
INFORMATION  CONTACT"  earlier  in  this 
notice  to  initiate  the  application  review 
process.  HUD  will  accept  only  one 
application  per  neighborhood 
organization. 

(2)  Each  application  must  contain  the 
following,  as  required  by  the  Request  for 
Grant  Application: 

(i)  A  transmittal  letter,  a  table  of 
contents  referenced  to  numbered  pages, 
and  Standard  Form  SF-424; 

(ii)  An  abstract  describing,  among 
other  things,  the  applicant  and  its 
achievements,  the  proposed  project,  its 
intended  beneficiaries,  its  projected 
impact  on  the  neighborhood,  and  the 
manner  in  which  the  proposed  project 
will  be  carried  out; 

(iii)  A  completed  fact  sheet  that  lists 
neighborhood  and  organizational 
characteristics  contained  elsewhere  in 
the  application  narrative; 

(iv)  Evidence  that  the  applicant  meets 
eligibility  and  other  criteria,  including 
the  following: 

— A  legible  map,  with  street  names, 
from  the  city  community  development 
or  planning  office  delineating  the 
applicant's  neighborhood.  Census 
tract,  block  or  enumeration  district 
references  and  zip  code  references 
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must  also  be  delineated  on  the  map  or 

on  other  maps  submitted; 
— A  copy  of  the  applicant  organization's 

corporate  charter,  along  with  the 

incorporation  papers,  bylaws,  and  a 

statement  of  purpose; 
— The  size  of  the  neighborhood 

population,  including  the  number  of 

low-  and  moderate-income  persons 

and  the  size  of  the  minority 

population,  broken  down  by  its  ethnic 

composition. 

— A  list  of  the  names  of  the 
neighborhood  organization's 
governing  body  members  and  their 
addresses  (with  zip  codes),  noting 
those  who  reside,  and  (separately) 
those  who  conduct  business,  in  the 
neighborhood. 

— A  statement  of  the  percentage  of  the 
members  of  the  neighborhood 
organization  who  are  neighborhood 
residents,  the  percentage  of 
neighborhood  residents  who  conduct 
business  in  the  neighborhood,  and  the 
percentage  of  neighborhood 
businesses  conducted  by 
nonresidents; 

— Identification  of  the  applicant 
organization's  past  and  current 
neighborhood  projects,  including 
those  eligible  as  neighborhood 
development  activities  as  defined 
under  paragraph  III  B; 

— A  description  of  the  means  by  which 
the  governing  body  members  account 
to  the  residents  of  the  neighborhood, 
including  the  method  and  frequency  of 
selection  of  members  of  the  governing 
body,  the  consultation  process,  the 
frequency  of  meetings,  and  a 
statement  shov/ing  how  the  board  is 
representative  of  the  demographics  of 
the  neighborhood  [i.e.,  a  breakdown 
by  tenants,  homeowners,  race.  sex. 
ethnic  composition,  etc.); 

— Evidence  of  the  applicant's  sound 
financial  management,  determined 
from  its  financial  statements  or  audits; 

— A  letter  from  the  Chief  Executive 
Officer  of  the  unit  of  general  local 
government  in  which  assisted 
activities  are  to  be  carried  out. 
certifying  that  the  activities  are  not 
inconsistent  with  the  government's 
housing  and  community  development 
plans.  (In  lieu  of  this  certification, 
evidence  may  be  presented  that  the 
local  government  did  not  respond 
within  30  days  of  the  organization's 
request  for  such  a  letter);  and 

— A  certification  that  the  applicant  will 
comply  with  the  requirements  of 


Federal  law  governing  the  application, 

acceptance,  and  use  of  Federal  funds; 

(v)  A  narrative  statement  defining 
how  neighborhood  matching  funds  will 
be  raised  and  their  anticipated  sources; 
what  neighborhood  development 
activities  will  be  funded;  and  a  strategy 
for  achieving  greater  long-term  private 
sector  support; 

(vi)  A  project  management  plan, 
including  a  schedule  of  tasks  for  both 
fund  raising  and  project  implementation; 
and 

(vii)  A  project  budget  and  budget 
narrative. 

V.  Selection  Criteria  for  Award  of  Funds 

Applications  will  be  evaluated  on  the 
basis  of  the  Factors  for  Award  outlined 
below: 

A.  Neighborhood/Organizational 
Qualifications 

(1)  The  degree  of  economic  distress 
within  the  neighborhood; 

(2)  The  extent  of  neighborhood 
participation  in  the  proposed  activities, 
as  indicated  by  the  proportion  of  the 
households  and  businesses  in  the 
neighborhood  involved  that  are 
members  of  the  eligible  neighborhood 
development  organization; 

(3)  The  record  of  demonstrated 
measurable  achievements  in  one  or 
more  of  the  activities  specified  under  III 

B,  including  benefits  to  low-  and 
moderate-income  residents,  plus 
evidence  of  promoting  fair  housing 
activities,  if  the  applicant  has  previously 
sponsored  projects  involving  housing; 
and 

(4)  The  extent  to  which  the  governing 
body  of  the  organization  reflects  the 
demographics  of  the  neighborhood. 

B.  Project  Qualifications 

(1)  The  extent  of  monetary 
contributions  available  that  are  to  be 
matched  with  Federal  funds,  supported 
by  reasonable  evidence  that  private 
funding  sources  within  the  neighborhood 
have  been  realistically  identified.  (HUD 
will  waive  the  scoring  under  this 
provision  and  assign  full  points  in  the 
case  of  an  application  submitted  by  a 
small  eligible  organization,  an 
application  involving  activities  in  a  very 
low  income  neighborhood,  or  an 
application  that  is  especially 
meritorious); 

(2)  The  extent  to  which  a  strategy  has 
been  developed  for  achieving  greater 
long  term  private  sector  support; 

(3)  The  extent  to  which  the  proposed 


activities  will  benefit  persons  of  lew  ana 
moderate  income,  including  promotion 
of  equal  employment  and  fair  housing 
objectives.  If  emphasis  is  to  be  placed 
on  economic  development,  low  and 
moderate  income  relationships  should 
be  described:  and 

(4)  The  quality  of  the  management 
plan  submitted  for  accomplishing  one  or 
more  of  the  activities  specified  under  III 
B,  including  evidence  of  sound  financial 
management  of  organizational  activities, 
the  experience  and  capability  of  the 
organization's  director  and  staff  and 
coordination  efforts  involved,  including 
working  relationships  with  local 
government  when  applicable. 

VI.  Reporting  Requirements 

In  addition  to  complying  with  relevant 
provisions  of  OMB  circulars  A-110  and 
A-122.  grantees  will  be  required  to 
submit  quarterly  performance  and 
financial  reports.  These  reports  should 
inform  HUD  of  any  changes  that  may 
affect  the  outcome  of  the  demonstration, 
such  as  changes  in  the  governing  body 
membership,  staffing,  working 
relationships  with  local  government  and 
private  organizations,  fund  raising 
activities,  volunteer  efforts,  the 
management  plan,  and  the  budget.  The 
quarterly  reports  must  also  verify  the 
amount  of  monetary  contributions 
received  from  within  the  neighborhood, 
as  a  basis  for  Federal  disbursement  of 
matching  funds.  Grantees  must  certify 
that  none  of  the  monetary  contributions 
originated  through  Federal  funding 
sources. 

Grantees  will  be  required  also  to 
submit  a  final  report  at  the  completion 
of  the  grant  period.  This  final  report 
must  describe  fully  the  successes  and 
failures  associated  with  the  project, 
including  the  reasons  for  the  successes 
and  failures.  It  should  also  describe 
possible  improvements  in  the  methods 
used.  The  quarterly  and  final  reports 
will  be  used  for  evaluation  purposes, 
reports  to  the  Congress  on  the 
demonstration,  and  a  report  on 
successful  projects  that  will  be 
distributed  to  other  neighborhood 
organizations. 

VII.  Environmental  Reviews 

For  ail  proposed  actions  or  activities 
that  are  not  considered  a  categorical 
exclusion  as  set  forth  in  24  CFR  50.20. 
HUD  will  perform  the  appropriate 
environmental  reviews  under  the 
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National  Environmental  Policy  Act 
(NEPA).  Whether  the  action  or  activity 
is  categorically  excluded  from  NEPA 
review  or  not,  HUD  will  comply  also 
with  other  appropriate  requirements  of 
environmental  statutes,  executive 
orders,  and  HUD  standards  listed  in  24 
CFR  50.4.  The  environmental  reviews 
will  be  performed  before  award  of  a 
grant.  Grantees  will  be  expected  to 
adhere  to  all  assurances  applicable  to 
environmental  concerns  as  contained  in 
the  RFGA  and  grant  agreements. 

Authority:  Sec.  123,  Housing  and  Urban- 
Rural  Recovery  Act  of  of  1983  (Pub.  L.  98- 
181);  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  3535(d)). 

Dated:  April  2, 1987. 
lack  R.  Stokvis, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
(FR  Doc.  87-8103  Filed  4-9-87;  8:45  am] 
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Title  3— 

Presidential  Determination  No.  87-12  of  March  17,  1987 

The  President 

Presidential  Certification  To  Pennit  US  Contributions  to  the 

International  Fund  for  Ireland  and  North  Ireland 

Memorandum  f<H-  the  Secretary  of  State 

Pursuant  to  Section  5(c)  of  the  Anglo-Irish  Agreement  Support  Act  of  1986  (P.L 
99-415),  I  hereby  certify  that:  (1)  the  Board  of  the  International  Fund  estab- 
lished by  the  Anglo-Irish  Agreement  is,  as  a  whole,  broadly  representative  of 
the  interests  of  the  communities  in  Ireland  and  Northern  Ireland;  and  (2) 
disbursements  from  the  International  Fund  (a)  will  be  distributed  in  accord- 
ance with  the  principle  of  equality  of  opportunity  and  nondiscrimination  in 
employment,  without  regard  to  religious  affiliation;  and  (b)  will  address  the 
needs  of  both  communities  in  Northern  Ireland. 

You  are  requested  to  report  this  determination  to  the  Congress  immediately. 

This  determination  shall  be  effective  immediately  and  shall  be  published  in 
the  Federal  Register. 


IFR  Doc  87-8303 
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Billing  code  319S-01-M 


THE  WHITE  HOUSE, 
Washington,  March  17,  1987. 
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Presidential  Documents 


Proclamation  5628  of  April  9,  1987 
Education  Day,  U.S.A.,  1987 


[FR  Doc.  87-8318 
Filed  4-»-e7:  4:30  pm] 
Billing  code  3195-01^4 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Parents  and  educators  recognize  a  sacred  trust  to  help  children  learn  about  the 
world  in  which  we  live,  about  all  that  has  gone  before,  and  about  all  that  can 
be.  This  trust  includes  teaching  our  children  about  the  whole  of  civilization 
and  humanity's  quest  for  truth,  so  that  they  will  learn  the  great  lesson  that 
wisdom,  love,  decency,  moral  courage,  and  compassion,  as  well  as  technical 
knowledge  and  sharpened  skills,  must  be  part  of  everyone's  education  and 
everyone's  lifework. 

American  history  teaches  this  lesson  well,  and  American  culture,  both  its 
weaknesses  and  its  strengths,  testifies  to  its  importance.  But  this  lesson  needs 
continual  reinforcement.  Because  education  is  vital  to  our  children  and  to  the 
future  of  all  Americans,  we  do  well  to  call  attention  to  the  unflagging  efforts  of 
the  many  people  who  stress  excellence  and  completeness  in  education.  One  of 
them  is  the  leader  of  the  worldwide  Lubavitch  movement  of  Hasidic  Judaism, 
Rabbi  Menachem  Mendel  Schneerson,  whose  85th  birthday  falls  on  April  10. 
The  Lubavitch  movement  has  fostered  teaching  of  the  ethical  values  that  make 
civilization  possible  and  that  enrich  life  for  everyone.  We  can  be  most  grateful 
for  all  who  seek  to  endow  our  children  with  the  precious  heritage  that  others 
have  built  and  preserved  for  us. 

In  recognition  of  Rabbi  Schneerson's  achievements  and  in  celebration  of  his 
85th  birthday,  the  Congress,  by  House  Joint  Resolution  200,  has  designated 
April  10,  1987,  as  "Education  Day,  U.S.A."  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW.  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Friday.  April  10,  1987,  as  Education  Day,  U.S.A., 
and  call  upon  the  people  of  the  United  States,  and  in  particular  our  teachers 
and  other  educational  leaders,  to  observe  that  day  with  appropriate  ceremo- 
nies and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  9th  day  of  April,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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This  section  o«  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintervlent  of  Documents. 
Prices  of   r>ew  books  are  listed  in  ttw 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  271,  272. 273, 274  and  278 

[Amdt  No.  288] 

Food  Stamp  Program;  Comnuintty 
Mental  Health  Centers,  Credit  Unions 
and  Farm  Self-Employmerit  Losses 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  This  action  Hnalizes  the 
interim  rule  published  on  February  25. 
1986  which  implemented  three  Food 
Stamp  Program  provisions  contained  in 
the  Food  Security  Act  of  1985.  The  first 
provision  allows  Food  Stamp  Program 
participation  by  publicly  operated 
community  mental  health  centers  which 
conduct  residential  programs  for  drug 
addicts  and/or  alcohohcs  under  part  B 
of  title  XIX  of  the  Public  Health  Service 
Act  (42  U.S.C.  300x  et  seq.).  The  second 
provision  allows  certain  federally 
insured  credit  unions  to  redeem  food 
stamps  and  the  third  provision  permits 
farm  self-employment  losses  to  be  offset 
against  other  household  income.  This 
action  also  includes  technical 
amendments  to  current  regulations 
concerning  alcoholic  and  drug  addiction 
treatment  and  rehabilitation  programs. 
EFFECTIVE  DATE:  This  final  action  is 
effective  retroactive  to  February  25, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT! 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Judith  M. 
Seymour,  Supervisor,  Certification 
Rulemaking  Section,  Eligibility  and 
Monitoring  Branch,  Program 
Development  Division,  Family  Nutrition 
Programs,  Food  and  Nutrition  Service, 
3101  Park  Center  Drive,  Alexandria,  Va. 
22302,  or  by  telephone  at  (703)  756-3429. 


SUPPI.EMENTARY  INFORMATKMC 
Classification 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  effect  of  this  action  on  the  economy 
will  be  less  than  $100  million  a  year.  The 
rule  will  not  significantly  raise  costs  or 
prices  for  consumers,  industries, 
government  agencies  or  geographic 
regions.  There  will  not  be  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maricets.  Therefore, 
the  Department  has  classified  the  rule  as 
"not  major". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  Rule 
Related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-12).  S.  Anna  Kondratas, 
Acting  Administrator  of  the  Food  and 
Nutrition  Service,  has  certified  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  State  and  local  welfare 
agencies  are  affected  to  the  extent  that 
they  administer  the  Program.  Publicly 
operated  community  mental  health 
centers  will  be  affected  because  of 
changes  to  allow  for  the  residents' 
participation  in  the  Program.  Self- 
employed  farmers  whose  farm 
operations  show  losses  will  be  affected 
because  of  changes  in  policy  to 
determine  eligibility  and  benefits  for 
these  farmers.  The  rule  will  also  affect 
retail  food  stores  and  wholesale  food 
concerns  and  credit  unions  which  accept 
and  redeem  food  stamps,  respectively. 
However,  while  the  rule  may  affect  a 
substantial  number  of  small  entities,  the 
effect  on  the  entities  will  not  be 
significant. 


Paperwork  Reduction  Act 

The  provisions  in  this  regulation 
concerning  mental  health  centers  and 
offsetting  losses  for  farmers  do  not 
contain  reporting  and  recordkeeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  pursuant  to  the  requirements  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  The  reporting  requirements 
relating  to  the  provision  on  the 
redemption  of  food  stamps  have  been 
approved  by  0MB  under  OMB  number 
0584-0085. 

Publication  Less  Than  30  Days  Prior  to 
Effective  Date 

Except  for  the  addition  of  clarifying 
language,  the  provisions  of  the  interim 
rule  published  February  25, 1986,  to  be 
implemented  not  later  than  30  days 
thereafter,  are  being  adopted  without 
change.  Thus,  the  substantive  provisions 
of  this  final  rule  have  been  in  effect 
since  March  27, 1988.  For  this  reason, 
good  cause  is  foimd  pursuant  to  5  U.S.C 
553(d)  for  implementation  of  this  rule 
less  than  30  days  after  publication. 

Background 

On  February  25. 1986  the  Department 
published  an  interim  rule  at  51  FR  6511 
which  implemented  the  Food  Security 
Act  of  1985  provisions  on  conununity 
mental  health  centers,  retail  food  stores, 
wholesale  food  concerns  and  credit 
unions.  The  Department  accepted 
comments  on  this  rulemaking  through 
May  28, 1986.  Nine  letters  were  received 
which  addressed  the  provisions  of  the 
interim  rule.  The  major  concerns  raised 
by  the  commenters  are  discussed  below. 
Comments  which  are  not  relevant  to  the 
final  rulemaking  or  which  address  issues 
not  related  to  the  rulemaking  process 
are  not  discussed.  An  explanation  of  the 
rationale  of  the  rules  is  contained  in  the 
preamble  of  the  interim  rule.  For  a  full 
understanding  of  the  provisions  of  this 
rule  the  reader  should  refer  to  the 
preamble  of  that  rule. 

Community  Mental  Health  Centers 

In  accordance  with  section  3(f)  of  the 
Food  Stamp  Act  of  1977  (7  U.S.C. 
2012(f))  as  amended  by  section  1501  of 
the  Food  Security  Act  of  1985.  the 
interim  rule  established  that  Food  Stamp 
Program  participation  is  allowed  for 
publicly  operated  community  mental 
health  centers  which  conduct  residential 
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programs  for  drug  addicts  and/or 
alcoholics  under  part  B  of  title  XIX  of 
the  Public  Health  Service  Act  (42  U.S.C. 
300x  et  seq.).  In  addition,  the  interim 
rule  provided  that  publicly  operated 
community  mental  health  centers  which 
treat  drug  addicts  or  alcoholics  now 
meet  the  definition  of  a  retail  food  store 
and  can  be  authorized  to  use  food 
stamps  at  a  designated  wholesale  food 
concern.  Prior  to  the  Food  Security  Act. 
on-going  participation  in  the  Program 
was  limited  to  private,  nonprofit  centers 
which  operate  drug  addiction  or 
alcoholic  rehabilitation  programs. 

This  Interim  rule  also  revised  the 
definition  of  "Drug  addiction  and 
alcoholic  treatment  and  rehabilitation 
program"  in  S  271.2  to  remove  references 
to  now  repealed  laws.  This  revision  is 
consistent  with  the  change  made  to  the 
Food  Stamp  Act  definition  of  these 
programs  by  the  Food  Security  Act. 

After  publication  of  the  interim  rule, 
several  questions  were  raised  about  the 
status  of  private,  nonprofit  centers 
because  of  the  addition  of  the  phrase  at 
S  273.11(e)(1),  "or  is  funded  under  part  B 
of  title  XIX  of  the  Public  Health  Service 
Act.  .  .  ."  (emphasis  added).  The 
Department  was  informed  that  the  use 
of  the  word  "funded"  concerning 
community  mental  health  centers  in  the 
interim  rule  could  result  in  removing 
already  participating  private,  nonprofit 
centers  from  eligibility  in  the  Food 
Stamp  Program.  Since  some  of  the 
private,  nonprofit  centers  already 
participating  in  the  Food  Stamp  Program 
do  not  actually  receive  funds  under  part 
B,  a  question  was  raised  about  their 
eligibility.  It  was  never  the  Department's 
intent  to  remove  or  prevent  from  future 
participation  from  the  Program  private, 
nonprofit  centers  that  while  eligible,  do 
not  elect  to  receive  funding  under  the 
Public  Health  Service  Act  or  which  are 
eligible  to  receive  funds  but  do  not 
because  the  funds  are  not  available.  The 
Department  notified  State  agencies  not 
to  remove  any  of  these  private,  nonprofit 
centers  from  participation  in  the 
program  pending  publication  of  this  final 
rule.  The  word  "funded"  is  not  used  in 
the  Food  Stamp  Act,  as  amended  by  the 
Food  Security  Act.  Section  3(f)  of  the 
Act  states  that  the  definition  of  a  drug 
addiction  or  alcoholic  treatment  and 
rehabilitation  program  "means  any  such 
program  conducted  by  a  private 
nonprofit  organization  or  institution,  or 
a  publicly  operated  community  mental 
health  center,  under  part  B  of  title  XIX 
of  the  Public  Health  Service  Act  (42 
U.S.C.  300x  et  seq.)  to  provide  treatment 
that  can  lead  to  the  rehabilitation  of 
drug  addicts  or  alcoholics".  The  interim 
rule  in  §  271.2  defined  dnig  addiction  or 


alcoholic  treatment  and  rehabilitation 
program  in  the  same  way  as  the  Act  and 
does  rtot  mention  the  word  "funded". 
However,  in  5273.11(e)(1)  and  5  278.1(e) 
the  word  funded  was  used  in  the  interim 
rule.  Consistent  with  the  language  of  the 
Act.  the  Department  is  removing  the 
word  "funded"  from  5  273.11(e)(1)  in  this 
final  action.  Therefore,  the  last  sentence 
of  the  section,  after  removing  everything 
after  "FNS  as  a  retailer",  will  read  "or  is 
under  part  B  of  title  XIX  of  the  Public 
Health  Service  Act  (42  U.S.C.  300x  et 
seq.)."  This  final  rule  also  makes 
corresponding  changes  in  5  278.1(e)  by 
deleting  the  word  "funded"  in  the  first 
sentence.  However,  the  Department 
believes  that  the  word  "under"  should 
be  construed  here  as  meaning  that  a 
center  should  meet  the  criteria  which 
would  make  it  eligible  to  receive  funds, 
even  if  it  does  not  actually  receive 
funding  under  part  B  of  title  XIX. 
Clearly,  the  legislative  language 
assumes  some  connection  to  part  B  of 
title  XK  and  the  Department  wants  to 
ensure  that  the  centers  are  actually 
bona  fide  treatment  centers.  Part  B  of 
title  XK  of  the  Public  Health  Service 
Act  requires  that  to  be  eligible  to  receive 
funds  for  its  operation  under  the  Act 
community  mental  health  centers  must 
meet  Federal  requirements  and 
additional  State  requirements.  In  this 
final  rule  language  has  been  added  to 
the  definition  of  "Drug  addiction  or 
alcoholic  treatment  and  rehabilitation 
program" in  5  271.2  to  the  effect  that 
"under  part  B  of  title  XIX  of  the  Public 
Health  Service  Act"  is  defined  as 
meeting  the  criteria  which  would  make 
it  eligible  to  receive  funds.  It  will  be 
necessary  for  the  State  agencies  to 
determine  whether  unfunded  treatment 
center*  would  have  met  the  criteria  to 
be  found  eligible  for  funding  under  Part 
B  of  title  XIX  before  FNS  approves  them 
as  retailers  or  before  the  State  certifies 
residents  for  food  stamps. 

Two  commenters  noted  that  the 
interim  regulations  failed  to  provide 
State  agencies  with  information  or 
guidance  regarding  how  FNS  field  staff 
can  determine  if  a  center  is  certified  to 
receive  funding  or  is  eligible  to  receive 
funding  under  the  Public  Health  Service 
Act.  In  the  past,  treatment  centers 
wishing  to  be  authorized  as  retailers  so 
that  they  could  redeem  food  stamps 
through  wholesalers  have  provided 
verification  of  their  status  so  that  they 
could  be  authorized  as  retailers.  This 
procedure  remains  unchanged.  Because 
this  procedure  remains  unchanged  the 
language  of  the  interim  rule  is  adopted 
without  change.  If  the  center  does  not 
have  verification  of  their  eligibility  for 
funding  they  can  obtain  documentation 


from  the  State-level  office  which  accepts 
applications  for  eligibility  of  funding 
under  part  ^  of  title  XIX  of  the  Public 
Health  Service  Act. 

One  comfnenter  wanted  the 
Department  to  clarify  that  if  any  public 
or  private  center  that  is  not  authorized 
by  FNS  to  redeem  food  stamps  as  a 
retailer  provides  meals  to  the  President, 
and  the  resident  uses  this  meal  program, 
then  that  resident  should  not  be  eligible 
to  participate  in  the  Food  Stamp     .  . 
Program.  The  commenter 
misunderstands  the  policy  governing 
residents  of  community  mental  health 
centers.  The  eligibility  of  these  residents 
is  not  affected  by  whether  the  center  has 
been  authorized  to  redeem  food  stamps 
as  a  retailer.  On  June  8, 1979.  the 
Department  published  an  interim  rule 
which  included  an  amendment  to 
provide  that  alcoholic  and  drug 
addiction  treatment  and  rehabilitation 
programs  do  not  have  to  be  authorized 
as  retail  food  stores  in  order  for  their 
residents  to  be  certified  to  participate  in 
the  Program.  These  programs  are 
authorized  as  retailers  only  if  they  wish 
to  redeem  food  stamps  through 
wholesalers.  However,  through  an 
oversight,  9  273.1(e)  was  not  changed  in 
the  June  8, 1979  rule  and  continues  to 
require  authorization  of  these  programs 
as  a  condition  of  certification  of 
residents.  This  rule  makes  technical 
amendments  to  55  273.1(e)  and  273.11(e) 
to  clarify  that  it  is  not  necessary  for 
treatment  programs  to  be  authorized  as 
retailers  in  order  for  their  residents  to 
participate  in  the  Program.  However,  if  a 
treatment  program  has  been  authorized 
by  FNS  as  a  retailer,  it  is  not  necessary 
for  the  State  agency  to  verify  that  the 
treatment  program  qualifies  under  part  B 
of  title  XIX  of  the  Public  Health  Service 
Act  (42  U.S.C.  300X  ef  seq.)  prior  to 
certifying  its  residents.  This  verification 
will  have  been  made  by  FNS  in 
authorizing  the  treatment  program  as  a 
retailer.  Residents  of  centers  that  are  not 
authorized  as  retail  food  stores  may 
participate  in  the  Program  in  accordance 
with  5  273.1(f)(2)  as  long  as  the  center  is 
eligible  for  funding  under  the  Public 
Health  Service  Act  and  the  residents 
meet  the  eligibility  criteria  otherwise 
required  of  food  stamp  recipients. 
However,  if  the  center  is  not  authorized 
as  a  retail  food  store,  it  may  not  redeem 
food  stamps  through  wholesalers.  The 
center  must  use  residents'  food  stamps 
at  other,  authorized  retail  food  stores. 

Redemptiott  of  Food  Stamps  by  Credit 
Unions       \ 

Prior  to  the  publication  of  the  interim 
rule,  the  Food  Stamp  Program 
regulations  provided  that  only  those 
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financial  institutions  insured  by  tiie 
Federal  Deposit  Insurance  Corporation 
tFDICJ  or  the  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLIC)  could 
redeem  food  stamps  for  retail  food 
stores  and  wholesale  food  concerns 
participating  in  the  program.  Consistent 
with  section  1522  of  the  Food  Security 
Act  of  1985  the  interim  rule  provided 
that  financial  institutions  which  are 
insured  lender  the  Federal  Credit  Union 
Act  and  which  have  retail  food  stores  or 
wholesale  food  concerns  in  their  field  of 
membership  may  also  redeem  food 
stamps.  ' 

One  commenter  expressed  concern 
that  there  will  be  Hmitatlons  on  the 
redemption  of  food  stamps  by  credit 
unions  in  th€  State  of  Wisconsin 
because  many  credit  unions  in 
Wisconsin  are  not  insured  under  the 
Federal  Credit  Union  Act.  The  Food 
Security  Act  of  1985  is  very  explicit  in 
specifying  that  credit  unions  must  be 
insured  under  the  Federal  Credit  Union 
Act  in  order  to  be  allowed  to  redeem 
food  stamps.  Therefore,  the  Department 
has  no  discretion  to  allow  credit  unions  - 
not  insured  under  the  Federal  Credit 
Union  Act  to  redeem  food  stamps.  In 
any  event,  the  Department  has  leanted 
that  while  many  credit  unions  in 
Wisconsin  are  not  insured  under  the 
Federal  Credit  Union  Act,  the  majority 
of  them  are  in  the  process  of  obtaining 
such  insurance.  The  interim  provision 
concerning  the  redemption  of  food 
stamps  by  credit  unions  is  adopted  by 
this  final  rule  without  change. 

Offsetting  Losse$  of  Seif-Employed 
Farmers 

The  interim  rule,  consistent  with 
section  1509  of  the  Food  Security  Act  of 
1985  required  farm  self-employment 
losses  to  be  offset  against  other 
countable  income  in  a  household.  Prior 
to  this  such  offsetting  was  not  allowed. 

Several  commenters  stated  that  the 
interim  rule  at  §  273.11(a)(2Kiii)  failed  to 
clearly  specify  how  the  farm  losses  were 
to  be  applied  in  the  budgeting  process. 
The  current  regulations  at 
§  273.11(a)(2)(iii)  provide  for  all  self- 
employment  income  and  expenses  to  be 
calculated  together.  We  had  hoped  to 
issue  form  FNS-386.  the  Application 
•  Worksheet  soon  after  the  rule  was 
published.  This  form  provides  step-by- 
step  instructions  on  how  the 
computation  of  benefits  is  handled. 
However,  it  was  decided  to  delay  the 
revisions  to  the  Application  for  Food 
Stamps  and  the  Application  Worksheet 
so  that  changes  resulting  from  several 
interim  and  final  rulemakings  could  be 
included.  These  rules  are:  Community 
Mental  Health  Centers.  Credit  Unions 
and  Farm  Self-Employment  Losses — 2/ 


25/86,  Eligibility,  Certification  and 
Notice  Provisions  and  Technical 
Amendments — 3/28/86;  Provisions  on 
Earned  Income.  Shelter  and  Dependent 
Care  Deductions,  Resource  Limits  and 
Sales  Tax  on  Food  Stamp  Purchases— 4/ 
1/86;  and  Nondiscretionary  Provisions 
of  the  Food  Security  Act  1985—5/21/86. 

The  Application  Worksheet  has  now 
been  revised  and  sent  to  all  FNS 
Regional  Offices  for  distribution  to  State 
agencies.  This  worksheet  shows  how 
farm  losses  are  to  be  handled  in  the 
budgeting  process.  Losses  from  farm 
self-employment  enterprises  are  offset 
in  two  phases.  The  first  phase  is  an 
offsetting  against  non-farm  self- 
employment  income.  The  second  phase 
is  offsetting  against  the  total  of  earned 
and  unearned  income.  In  addition,  FNS 
Policy  Memo  86-13  dated  April  7, 1986 
describes  the  procedure  for  offsetting 
farm  losses  against  other  income.  Iii  this 
final  rule  the  Department  has  added 
more  speciHc  language  to 
§  273.ll(a)(2)(iii)  to  clarify  this  area  as 
requested  by  the  commenters. 

One  commenter  stated  that  no  basis 
in  law  could  be  found  for  a  new 
definition  of  self-employment  income 
(the  preamble  to  the  regulations 
explained  that  $1,000  is  to  be  used  to 
determine  whether  a  farmer  is  self- 
employed).  The  Department  was 
describing  who  would  be  considered  a 
self-employed  farmer,  not  trying  to 
define  self-employment  income.  Another 
commenter  wanted  a  definition  of 
minimum  gross  revenue  somewhat 
larger  than  $1,000.  It  is  true  that  the 
$1,000  figure  pertaining  to  a  self- 
employed  farmer  is  not  in  the  Act. 
However,  the  Department  believes  that 
in  order  to  ensure  uniform  treatment 
some  criteria  is  needed  to  identify  a 
person  as  a  self-employed  farmer.  The 
Department  wanted  to  give  some 
direction  to  State  and  local  welfare 
agencies  in  order  to  implement  the  farm 
loss  provision.  In  the  absence  of  any 
specific  legislative  direction  in  this  area, 
the  Department  tried  to  determine  a 
precedent  for  defining  a  self-employed 
farmer.  The  Department  used  in  the 
interim  regulations  the  definition  from 
the  1982  Census  of  Agriculture, 
published  by  the  Bureau  of  the  Census. 
It  was  believed  that  using  the  $1,000 
figure  from  the  Census  of  Agriculture 
was  preferable  to  arbitrarily  picking  a 
figure.  The  Department  continues  to 
believe  this  is  preferable  and 
consequently  the  final  rule  is  unchanged 
in  this  area. 

A  few  commenters  felt  that  we  should 
narrow  the  definition  of  "fanning 
enterprise",  as  regulations  do  not 
specify  if  the  farm  loss  provision  was 


intended  to  apply  oni>  to  farmers 
involved  in  the  production  of 
agricultural  products  (e.g.,  fruit  and 
vegetables]  as  opposed  to  other 
categories  of  farmers  (shrimp  farmers, 
raising  worms,  growing  Christmas 
trees).  The  Department  does  not  see  a 
basis  for  arbitrarily  eliminating  as 
farmers  those  persons  not  growing  fruits 
and  vegetables.  The  Internal  Revenue 
Code.  S  31.3121(g)-l.  mentions  that  the 
term  "farm"  includes  stock,  dairy, 
poultry,  fruit,  fur-bearing  animal,  and 
truck  farms,  ranches,  nurseries  and 
orchards,  among  others.  By  limiting  the 
application  of  this  provision  to  only 
farmers  involved  in  the  production  of 
fruits  and  vegetables,  the  variety  of 
farming  enterprises  used  by  households 
to  produce  income  would  not  be 
accounted  for.  Consequently,  the  final 
rule  remains  unchanged  in  this  area. 

One  commentor  felt  that  information 
was  needed  on  whether  land  owners 
meet  the  definition  of  a  farmer  and 
receive  the  farm  loss  offset  or  whether 
the  individual  who  rents  or  leases  the 
land  from  the  land  owner  and  actually 
does  the  farming  gets  the  farm  loss 
offset.  The  Department  has  established 
the  position  in  response  to  inquiries  that 
the  individual  who  qualifies  as  a  farmer 
is  the  one  who  has  direct  involvement  in 
the  agricultural  activity,  i.e..  the 
individual  actively  participating  in  the 
growing/harvesting  of  the  crop. 

Still  another  commentor  said  that  the 
regulations  should  be  revised  to 
coincide  with  the  requirement  in  the 
preamble  that  the  losses  of  the  self- 
employed  farmer  should  be  prorated  in 
the  same  manner  used  to  prorate  the 
income.  The  Department  decided  that 
for  purposes  of  clarification  we  will 
adopt  this  suggestion.  This  final  action 
adds  to  the  regulations,  at 
J  273.11(a)(2)(iij),  the  requirement  that 
farm  offsets  must  be  prorated  over  the 
year  in  a  manner  comparable  to  that 
used  for  self-employment  income. 

Finally,  clarification  was  requested  on 
how  to  average  farm  income  if  farm 
work  is  done  for  three  months  out  of  a 
year.  Does  the  eligibility  worker  average 
this  income  over  the  year  or  average 
only  during  the  three  months?  In 
accordance  with  7  CFR  273.11(a)(l)(iii), 
self-employment  income  which  is 
inter)ded  to  meet  the  household's  needs 
for  only  part  of  the  year  and  is  received 
only  in  some  months  does  not  represent 
the  household's  annual  support  and 
must  be  averaged  over  the  period  of 
time  the  income  is  intended  to  cover. 
There  is  no  need  for  a  further 
clarification  of  this  in  the  regulation. 
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ImpiemaOatmn 

The  Impleiaeatation  sectio*  of  the 
interim  rule  stated  that  State  agencies 
shall  implement  the  reqoirenents 
regarding  publicly  operated  community 
mental  health  cenlers,  offsetting  fann 
self-employment  losses  and  credit 
unions  not  later  than  thirty  days  after 
the  publication  of  the  interim  rule. 
PubBcation  occurred  on  February  25, 
1988. 

The  Department  received  several 
comments  oa  the  short  timeframe  fof 
implementing  tlu's  rule.  The  comraentors 
felt  that  an  impfementation  date  of  30 
days  from  the  date  of  publication  was 
unreafistic.  They  further  stated  that  the 
interim  regulations  were  not  received  by 
the  State  agencies  until  three  weeks 
prior  to  implementation  and  that  it  is 
impossible  to  change  computer  systems, 
write  and  retease  rnanual  material  and 
train  on  (his  material  in  snch  »  short 
time  period.  The  Department 
acknowleti^es  the  tight  fmptementation 
timeframe  and  i»  senwtrve  to  State 
agency  athninistraHve  problems  which 
can  arise.  Whenever  poMibie  the 
Departaent  tries  to  aHew  at  least  60 
daym  for  itplementation.  However,  the 
Department  was  concerned  about 
economic  difficulties  being  experienced 
by  certain  farm  families  and  the  effect  of 
delayed  implementation  on  those 
families.  We  do  distribute  advance 
copies  of  the  rules  to  our  Regiooal 
offices  to  share  with  their  respective 
State  agencies  a&uaily  on  the  same  day 
that  we  receive  OMB  clearance  and/or 
deliver  the  rale  to  the  Office  of  the 
Federal  Register  foe  official  publicatioa. 
This  process  is  intended  to  ftpeed  up 
dissemination  of  rulemakings  to  the 
State  agencies. 

Since  most  of  the  provisions  in  the 
interim  rule  are  being  sdopted  without 
change  the  provisions  of  this  final  rule 
have,  for  the  most  part  already  been 
implemented.  Consistent  with  the 
memorandum  to  all  FNS  Regional 
Directors  dated  June  23, 1^6.  the 
removal  of  the  word  "funded"  from  the 
rule  is  effective  on  February  25. 1986  and 
shall  be  implemented  retroactive  to  not 
later  than  March  27. 13B8.  Consequently, 
the  interim  provision  concemmg 
implementation  is  adopted  by  this  final 
rute  without  change,  i.e.,  the  provisions 
on  community  mental  health  centers, 
farm  self-employment  losses,  and  the 
provision  aHowing  federally  insured 
cre<ltt  ntons  to  redeem  food  stamps  are 
effecHre  retroactive  to  February  25, 
1986.  CretSt  onions  were  aMowed  to 
begin  acceptiRf  food  stsmpe  for 
redemption  mt  Icier  than  March  27. 
1986. 


List  of  Subjects 

7CFRPart271 

Adnrfnlstratire  practfce  and 
procederes.  Food  Stamps,  Grant 
programs — social  programs. 

7CFRPart272 

Alaska.  Civil  ri^ts,  Food  stamps. 
Grant  programs — social  programs, 
Reporting  and  recordfceepmg 
requirements. 

7CFRfOrt273 

Administrative  practice  and 
procedBre»  Afiens.  Claims,  Food  stamps. 
Fraud.  Grant  programs — social 
programs.  Penalties.  Records,  Reporting 
requirements.  Sodal  Security,  Students. 

7CFRPnrt274 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs — social  programs,  Reporting 
and  recordkeeping  requirements. 

7CFRPart27S  . 

Administrative  practice  and 
procedure.  Banks.  Banking  cbims.  Food 
stamps.  Groceries — retail  groceries, 
general  line — wholesaler.  Penalties. 

Therefore.  7  CFR  ParU  271,  272. 273. 
274  and  27a  are  amended  as  follows: 

1.  The  authority  citation  for  Parts  271. 
272.  273^  274  and  278  is  revised  to  read 
as  foUosvs: 

Authority:  7  U.S,C  2811-20e» 

PART  271-«EMERAL  WFOfMIATION 
AND  DEflNlTIOMS 

2.  The  anwniriment  to  \  271JI  to  amend 
the  defiDilioa  of  "Insured  fiaancial 
institution",  as  published  at  51  PR  6S13, 
February  2S,  1966,  is  adopted  as  final 
without  ''>""' jy 

3.  The  iBMndmBnt  te  I  271.2  to  anend 
the  defiaition  of  "Rctul  food  store",  as 
published  at  51  FR  6613,  February  25, 
1906.  is  adopted  as  final  without  change. 

4.  The  amendment  to  i  271.2  to  revise 
the  definition  of  "Dcug  addiction  or 
alcoholU:  treatneirt  ami  rehabsMtation 
prolan"  as  puUisiied  at  51  FR  0513, 
February  25, 1980,  is  adopted  as  ftnal 
and  •  new  sentence  is  sdded  to  the  em) 
of  the  paragraph  to  rea<l  as  fottows: 

S  271,2    DefinMensw 


not  actnaWy  receive  funding  andcr  part  B 
of  Mtle  XIX. 


PART  272^-RECRIIMEIISMTS  FOR 
PARTtCfRATMG  STATE  AGENOES 

5.  The  amendotent  to  1 272.1  to  add  a 
new  paragraph  (gK^^  "^  pt^isbed  at 
51  FR  6&13,  February  2S,  1986«  is  adopted 
as  fisal  and  a  new  paragraph  (gJt86)  is 
added  to  read  ss  follows: 

§  272.1    Genera)  terms  and  conditions. 


[^ImptemeaU^ioa.  *  *  * 

(86)  Anaeadmeat  No.  230.  The  removal 
of  the  word  "funded"  &om  the  last 
sentence  in  1 273.11(e](ll,  the 
amendments  to  the  Grst  and  fourth 
sentences  in  \  27a.l(e^  and  the  revision 
of  paragraph  (a)(2](iii)  in  %  273  J.1  are 
effective  February  25. 1986  and  shall  be 
implemented  not  later  than  March  27. 
1986.  I 

•         •        ^       •        * 

PART  273— CERTIFICATION  OF 
ELIGtBlf  HOUSEHOLDS 


"Drug  addiction  or  aJcohoIic 
treatment  and  rebabititation  program  " 

*  *  *  Ubder  p«rt  R  of  title  XIX  of  the 
Public  HeoHh  Service  Act  is  definetl  as 
meeting  the  crAeria  wittch  wouM  make  it 
eligilil«  to  receive  fends,  even  if  it  does 


§273L1    \hmm*ml\ 

6.  In  §  273Ll(e),  the  first  sentence  is 
amended  by  removing  the  phrase  "and 
the  institution  has  not  been  authorized 
to  accept  coupons"  at  the  end  and 
putting  a  period  after  the  word 
"services". 

7.  The  ameadment  to  1 273.1  to  amend 
paragraph  (f)(2)(i],  as  published  at  51  Fk 
6514,  February  25. 1986.  is  adopted  as 
final  without  change. 

9273.10    [AsMndedl 

a,  The  amendment  to  %  273Ja  to  add 
a  new  sentence  at  the  end  of  paragraph 
(e)(lKi)(A),  as  pobLisbed  at  SI  FR  6&14, 
February  2Si  1986,  is  adopted  as  final 
without  change. 

%  In  1 273.11: 

a.  Paragraph  (aX2Kiii)  is  verised. 

b.  Pwagraph  (eKl)  is  revised. 
The  revisions  read  as  follows: 

9  273itl    kOtmn  o»  bousshotds  wHh 
special  cifciffMtaneaa 

[»)  Seff-empioyment  income.  *  •  • 
(2)  Determining  mortthfjr  income  from 
self-employment.  •  •  • 

(fit)  The  monthly  net  sdf-employment 
income  shall  be  added  to  any  other 
earned  income  received  by  the 
hotisehofd.  The  total  mtmtfily  earned 
income,  less  a  20  percent  earned  income 
dedactton,  shall  then  be  sdded  to  all 
monthly  unearned  mcome  received  by 
the  hotisehold.  If  the  cost  of  prodtrcfng 
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self-employment  income  exceeds  the 
income  derived  from  self-employment  as 
a  farmer,  such  losses  shall  be  offset 
against  any  other  coimtable  income  in 
the  household.  Losses  from  farm  self- 
employment  enterprises  shall  be  offset 
in  two  phases.  The  first  phase  is  an 
offsetting  against  non-farm  self- 
employment  income.  The  second  phase 
is  offsetting  against  the  total  of  earned 
and  unearned  income.  For  purposes  of 
this  provision,  to  be  considered  a  self- 
employed  farmer,  the  fanner  must 
receive  or  anticipate  receiving  annual 
gross  proceeds  of  $1000  or  more  fh>m  the 
farming  enterprise.  The  standard 
deduction,  dependent  care,  and  shelter 
costs  shall  be  computed  in  accordance 
with  §  273.9(d]  and  subtracted  to 
determine  the  monthly  net  income  of  the 
household.  Net  losses  from  the  self- 
employment  income  of  a  farmer  shall  be 
prorated  over  the  year  in  accordance 
with  S  273.11(a)(1). 
***** 

(e)  Residents  of  drug/alcoholic 
treatment  and  rehabilitation  programs. 
(1)  Narcotic  addicts  or  alcoholics  who 
regularly  participate  in  publicly 
operated  or  private  non-profit  drug  or 
alcohohc  treatment  and  rehabilitation 
programs  on  a  resident  basis  may 
voluntarily  apply  for  the  Food  Stamp 
Program.  Resident  addicts  and 
alcoholics  shall  have  their  eligibility 
dietermined  as  a  one-person  household. 
The  Slate  agency  shall  certify  residents 
of  addict/alcoholic  treatment  centers  by 
using  the  same  provisions  that  apply  to 
all  other  applicant  households  except 
that  certification  must  be  accomplished 
through  an  authorized  representative  as 
described  in  §  273.1(0(2).  Prior  to 
certifying  any  residents  for  food  stamps, 
the  State  agency  shall  verify  that  the 
treatment  center  is  authorized  by  FNS 
as  a  retailer  if  the  center  wishes  to 
redeem  coupons  through  a  wholesaler 
or.  if  it  is  not  authorized  by  FNS  as  a 
retailer  that  it  is  under  part  B  of  title  XIX 
of  the  Public  Health  Service  Act  (42 
U.S.C.  300x  et  seq.)  (as  defined  in  "Drug 
addiction  or  alcoholic  treatment  and 
i  rehabilitation  program"  in  \  271.2).  The 
guidelines  for  issuing  FNS 
authorizations  to  these  treatment 
centers  are  set  forth  in  (  278.1(e). 


PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  STORES.  WHOLESALE  FOOD 
CONCERNS  AND  INSURED  FINANCIAL 
INSTITUTIONS 

11.  In  S  278.1(e)  the  first  sentence  is 
amended  by  removing  the  word 
"certified"  and  the  remainder  of  the 
sentence  and  adding  in  its  place  the 
words  "under  part  B  of  title  XIX  of  the 
Public  Health  Service  Act  (42  U.S.C. 
300x  et  seq.)  (in  accordance  with  the 
definition  in  "Drug  addiction  or 
alcoholic  treatment  and  rehabilitation 
program" in  {  271.2).  The  second  and 
third  sentences  are  removed,  and  the 
fourth  sentence  is  revised  to  read  as 
follows: 

S  278.1    Approval  of  rttaH  food  storts  and 
whotesate  f  cod  eonctms. 


PART  274— ISSUANCE  AND  USE  OF 
FOOD  COUPONS 

10.  The  amendment  to  {  274.10  to 
amend  paragraph  (d)(1),  as  published  at 
51  FR  6514,  February  25, 1986,  is  adopted 
as  final  without  change. 


(e)  Treatment  programs.  *  *  * 
Approval  to  participate  is  automatically 
withdrawn  once  the  treatment  and 
rehabilitation  program  no  longer  meets 
the  criteria  which  would  make  it  eligible 
for  funding  under  part  B  of  title  XIX  (in 
accordance  with  the  definition  in  "Drug 
addiction  or  alcoholic  treatment  and 
rehabilitation  program  "  in  j  271.2). 
•        •        •        •        • 

§278^    [AiMndad] 

12.  The  amendment  to  S  278.5  to 
amend  paragraph  (a)(1),  as  published  at 
51  FR  6514,  February  25, 1988,  is  adopted 
as  final  without  change. 

{2784    [AmeiKtodl 

13.  The  amendment  to  S  Z78.9  to  add  a 
new  paragraph  (c),  as  published  at  51  FR 
6513,  February  25, 1986,  is  adopted  as 
final  without  change. 

Dated:  April  6. 1987. 
S.  Amu  Kondratas, 

A  cting  A  dm  in  is  trator. 

[FR  Doc  87-8040  Filed  4-10-87;  8:46  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

lAirspac*  Docket  Na  87-AGL-1] 

Alteration  to  Control  Zone  and 
Trartsltlon  Area;  Evansviile,  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. ^^ 

summary:  The  natiu«  of  this  action  is  to 
alter  the  existing  Evansviile,  Indiana, 
control  zone  and  transition  area  to 


accommodate  existing  Standard 
Instrument  Approach  Procedures 
(SIAPs)  to  Evansviile  Dress  Regional 
Airport 

The  intended  effect  of  this  action  is  to 
eliminate  the  extensions  to  the  control 
zone;  decrease  the  transition  area 
radius;  and,  increase  the  width  of  the 
transition  area  extension. 

EFFECTIVE  DATE:  0901  UTC.  July  3a  1987 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  February  13, 1967,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  Evansviile,  IN, 
control  zone  and  transition  area  (52  FR 
4629). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  objecting  to  the  prop>osal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.171 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6C  dated  January  2, 
1987. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
present  control  zone  and  transition  area 
to  eliminate  the  extensions  to  the 
control  zone;  decrease  the  transition 
area  radius;  and,  increase  the  width  of 
the  transition  area  extension.  The 
transition  area  modification  will 
decrease  the  present  10-mile  radius  to 
an  8.5-mile  radius,  and  will  increase  the 
width  to  each  side  of  the  transition  area 
extension  from  2  miles  to  4.75  miles. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
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that  will  etrfy  ^kct  mr  traffic 
procedures  ami  air  mtvigfriion,  H  is 
certifred  Ifcat  Ihts  rale,  w4ten 
promulgated,  will  not  have  a  signrHcairt 
economic  tanpect  on  •  tubvtMifial 
number  of  sm»tl  mlilka  widef  ttie 
criteria  of  the  Regalatory  Plcxibt^  Act. 

List  of  Subjects  ia  U  CFS  Part  71 

AviatioB  safety,  Coatrol  xaaes. 

Transition  area. 


.^OpLUMl 


;hv 


leAdatont 


PART  71— tA« ENDED] 

AccoFuiftjry,  porsoftfit  to  ifi^  Btnltfiiiiy 
delegated  to  ""'  ^^^ -^  TJ  of  ^  Federal 
Aviation  ReguuiiMna  (14  CHIFHt71)is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
contiiwes  to  read  as  ioUows: 

ABrtwrity:  «  VS.C.  T348(»),  1354{a>,  15W; 
Executiv*  Order  IOC54:  40  U.S.C  NC^^ 
(Revised  P«b.  L  V-4M.  {unary  tZ  IWI^  14 
CFR  11.681 

§71.171    [AmendedT 

2.  Section  71.171  is  amended  as 
follows: 

EvantviUa^  IN  |A>mhM) 

Wilhiii  •  5-Mil*  ra<&w  of  EvaasviA*  DktM 
Re^MMl  Airyoit  {lal  STVir'  N..  kn» 
87*31'50'  W..). 

971.1t1    [AnMiidvd} 

3.  Section  71.181  is  amended  as 

follows: 

EvMW«ab.  m  IAmkUJ 

That  nrspac*  «xtcn<&n9  upward  fraai  TOO 

feet  above  the  surface  within  an  8.5  mile 
radius  of  Evansville  Dress  Regional  Airport 
(lat.  38*ori7'  N..  long.  8r31'50'  W.)r  and 
within  4J5  m J««  eaeh  aide  of  the  EvaiuviiW 
VORTAC  060  radial  extending  from  the  8.5 
mile  radius  area  to  the  VORTAC 

Issued  in  Dea  Ptaines,  nTinois,  on  March  31. 
1987. 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

[FR  Doa  V-*VM  Fiied  4-l»-a7:  MS  aa) 
Btuawc 


DEPARTMEMfT  OF  HEALTH  AND 
HUMAN  %nV1CE5 

Food  and  Drug  Administration 

21  CFRPart  S22 

-"p'snlatioT^  'ir  ►^tertataJa  Doaaya 
FoffT:  New  Afi'miv  Oruas  Mat Sufejact 

to  CerTit>C3!if>f!,  Am«:>':in  Suifata 
!'■  .ectiof' 

A  u  £  MC  y:  Food  and  Drug  Administration. 
action:  Final  rule. 


SIMUMART:  TYie  Food  and  Dnig^ 
Administration  (FDA)  is  amending  ^ 
animaf  druf  regulaltona  to  reflvct 
apptuva)  of  a  •apfMiimcatJiI  new  siMnal 
drug  application  (NADA)  filad  by  Bristol 
Laboratories  providing  for  sale  and 
effective  use  of  amikacin  sulfate 
injectioa  in  dogs  for  trealiag  certain 
urinary  tract,  skin,  and  soft  tissue 
infections. 

EFFCCnWI  DAm  April  13. 1967. 
FOR  FMUTi—  mMNMAnON  COMXACT. 
Sandra  K.  Woodflw  Center  for  Vetenoary 
Mediciaa  (HFV-tl4).  Food  aad  Drug 
ftiraiairlT"" —  SMO  Pisbers  Lane. 
RockvilW  MD  ^»67.  301-44a-a420. 
•UPPIUNMTMIT  MfiOtMtATiait  Btialri 
Laboratories,  Division  of  Bristol-Myeia 
Co..  P.O.  Box  4755.  Syracuse,  NY  13221- 
4755,  is  the  sponsor  of  supplemental 
NADA  127-892.  which  provides  for 
intramuscular  or  subcutaneous  injection 
of  a  50-milIigrafR-per-miltinter  solution 
of  amikacin  salhle  (AMIGLYDE-V*)  ia 
dogs  for  #ie  freatment  ef  genitoannary 
tract  ifffiactiom  Sfcystitis)  caosed  hy 
sosceptibie  strains  of  Escherichia  coil 
and  ProtBos  spp.  and  skin  and  soft 
tissue  infections  caused  by  suscapiibla 
strains  (A Pseodomonoa  vpp^  and  R  coli 
The  applk:8tion  is  approred  and  21  CFK 
522.56  is  added  accordingly.  The  basis 
for  approval  is  discussed  in  the  freedom 
of  information  summary. 

In  accordance  with  tne  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  f  514.11(eK2Kii)  (21 
CFR  514.11(e](2](ii)).  a  sasunarjr  ol 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appScatioR  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-306).  Pood  and  Drug 
Administration.  Rm.  4-^  5600  Fishers 
Lane,  Rockville.  MD  20S57,  from  0  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  rtje  htnnan  environment  and  that  an 
enviroQiaenlal  impact  atHtpawnt  is  not 
required.  The  agency's  Rnding  of  no 
significant  impact  and  the  evidence 
supporting  that  frnding,  contained  in  an 
environmental  assessment,  stay  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  Hnal 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

List  of  Subjects  in  21  CFR  Part  522 

Anjmal  drags. 

Therefore,  tmder  the  Federal  Food. 


Drug,  and  Uosmetic  Ad  and  under 
aothorfty  deiegeted  to  the  CoRnaissioner 
of  Food  and  Drags  and  redelegated  to 
the  Center  for  Veterinary  Medicme.  Part 
522  is  amended  as  foBows: 

PART  522^l«rLAtrTAT10N  OR 
INJECTABLE  DOSAGE  FOn«  NEW 
ANtNTAL  DRVQS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  aiitfioitty  cftation  for  21  CFR 
Part  522  continues  to  read  as  foHows: 

Authoiity:  Sec  S12(i).  82  Stat  347  (21  U.S.C. 
360b(i]]:  21  CFR  5J0  and  5.83. 

2.  ^  addlnt  I  S22.5ft  to  read  as 
folknm         T 

iSaiM   AnllaKin  saif ata  Injacttoa. 

(a)  Spec^icaticna.  Each  siilliliter  of 
sterile  aqaeoaa  aohition  containa  SO 
milligrams  or  mnkacin  (as  the  sulfate). 

(b)  Sponsor.  See  000015  in  9  5iaa00(c) 
of  this  chapter. 

(c)  Coaditiona  of  use — (1)  Amount.  5 
miUipaBs  per  pound  of  body  weight 
twice  daily. 

(2)  Indictttfms  for  use.  The  drug  is 
used  ia  dogs  for  treatment  of 
gemtourinary  tract  infections  (cystitis) 
caused  by  saaceptible  strains  of 
Esckerickia  cob  and  Proteas  spp.  and 
skin  and  soft  tissue  infections  caused  by 
susceptible  strains  of  Pseudomoitas  spp. 
andfLca^ 

(3)  Limitations.  The  drug  is 
adntinistered  intramnscularly  or 
subcutaaeously.  Treat  dogs  with  skin 
and  soft  tissue  infections  for  a  annimum 
of  7  days  and  dioss  with  gnnitourinary 
infections  for  7  to  21  days  or  until 
culture  is  negative  and  asymptontatic.  If 
no  response  is  observed  after  3  days  of 
treatment,  therapy  should  be 
discontinued  and  die  case  reevaluated. 
Maximum  duration  of  therapy  should 
not  exceed  30  days.  Systemic 
aminoglycoside  therapy  is 
contraindicated  in  dogs  with  seriously 
impaired  renal  fiuiction.  Not  for  use  in 
breeding  dogs  as  reproductive  studies 
have  not  bees  conducted.  Use  with 
extreme  caution  in  dogs  in  which 
hearing  acuity  is  required  for 
functioning.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Dated:  April  S,  IMT. 
Gerald  B.  Guest, 

Director.  Cottar  for  Vetetiaary  Medicire. 
(FR  Doc.  ST-niS  FUcd  4-10-87:  a45  am) 
BiujNa  eoK  «t«»-o«-« 
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IWTEHjmTK:  *  A       •     ^    OPMEffT 

Agency  tsrfntemattonal  De»6lepiiwwl 
22  CFR  Part  212 

linptciKMntBtian  of  V^nM#oin  ot 
Information  Act 

AOCHCT:  Agency  Sor  jntemattonal 
Development,  (AJD.).  DCA. 

action:  Interim  rule  fwith  request  for 
comments. 

SUMHUUtv:  The  Agency  for  international 
development  48  amending  rts  public 
information  regulations  to  implement 
certain  provisions  of  the  Freedom  of 
Information  Act  Reform  Act  of  1906. 
Pub.  L.  99-570  and  OMB  Uniform 
Freedom  of  iitformation  Act  Fee 
Schedule  and  Guidelines  S2  FSL 18012 
(March  27. 1987). 

DATES:  Interim  rule  effective  May  25. 
1987.  Comments  must  be  received  on  or 
before  May  13. 1987. 

ADOflESft  Mail  comments  to  Rhea 
Johnson.  XA/Pl  Room  4869  NS  A.I.D.. 
Washington.  DC  20523. 

FOn  FUtrrHER  MPOMIATtON  CONTACT: 

XA/PI,  Mr.  Rhea  Johnson,  telephone 
(202)  647-4220. 

SUPPtfMENTAftY  INFORMATION:  Agencies 
are  required  to  issue  regulations  to 
implement  the  provisions  of  the 
Freedom  of  Information  Act  of  1986  in 
conformance  with  OMB's  fee  schedule 
and  guidelines  by  April  25, 1987.  In  order 
to  meet  this  deadline  it -was  necessary  to 
issue  the  amendments  as  an  interim 
rule.  Following  the  close  of  the  comment 
period  the  amendments  will  be  issued  as 
a  fmal  rule. 

The  terms,  definitions  and  fee 
schedules  of  this  interim  rule  are  fully 
consistent  with  OMB's  notice  and 
request  for  public  comment  and  fmal 
publication  of  fee  schedule  and 
guidelines.  52  PR  1992  (January  16. 1987) 
and  &2  FR  10012  (March  27. 1967). 

This  mle  also  amends  Part  212  to 
reflect  the  changes  to  the  law 
enforcement  provisions  of  the  Freedom 
of  Information  Act. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  does  not 
constitute  a  '^major  rule"  under 
Executive  Order  No.  12291;  and  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

List  of  Subject  in  2£  CFR  Fart  212 

PubHc  hnformation. 


For  the  reasons  set  forth  in  <he 
pneambte,  22  CW  Part  212  is  amended 
as  follows: 

1.  "nte  Bufltoritycfte(ron?or?art  212  is 
revised  to  read  as  follows; 

Authority:  Action  621  of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  22 
U.S.C.7381;  the  Freedom  oT  Iiffomitftion  Act. 
as  amended: «  U.SX:.552. 

2.  Section  212J5  is  .revised  to  read  as 
follows: 

§212.35    Set>e(lut»c«flM«  and  methods  of 
payment  for  servtces  rendered. 

(aj  Definitions.  IX]  "Direct  costs" 
means  those  expenditures  which  the 
Agency  actuaHy  incurs  in  searching  Tor 
and  duplicating  (and  in  the -case  sff 
commercial  requesters,  reviewing) 
dociunents  to  respoxui  to  a  FOIA 
request. 

(2)  "Seardi"  includes  all  time  «pent 
looking  for  maiterial  that  is  responsive  to 
a  request  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  Line-by-line  search 
will  not  be  done  when  duplicating  an 
entire  document  would  prove  the  less 
expensive  and  quicker  method  of 
complying  with  a  request.  "Search"  is 
distinguished  from  "review"  (see 
paragraph  [a][4]  of  this  section). 

(3)  "Duplication"  refers  to  the  process 
of  making  a  copy  of  a  document 
available  to  the  FOIA  requester.  Copies 
can  take  the  form  of  paper  copy,  micro 
film,  audio-visual  materials  among 
others  and  will  be  in  a  form  that  is 
reasonably  usable  by  requesters. 

(4)  "Review"  refers  to  the  process  of 
exanuning  docimients  located  in 
response  to  a  commercial  use  request 
(see  paragraph  |a]|5]  of  this  section]  to 
determine  whether  any  portion  of  any 
document  located  is  permitted  to  be 
withheld,  it  also  includes  processing  any 
documents  for  disclosure,  e.g.  doing  all 
that  is  necessary  to  exoise  them  and 
otherwise  prepare  them  for  release. 
Review  does  not  include  time  spent 
resolving  general  legal  or  poUcy  issues 
regarding  the  application  of  exemptions. 

(5)  "Commercial  use  request"  refers  to 
a  request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  is  related  to  commerce,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Agency  will  determine  the 
use  to  which  a  requester  will  put  (he 
documents  requested.  Where  the 
Agency  has  reasonably -cause  1o  doubt 
the  use  to  which  a  requester  will  put  the 
records  sought,  or  ivhere  that  use  is  not 
clear  from  the  request  itself,  the  Agency 
may  aeek  additional  clarification  before 


assigning  the  request  to  a  specihc 
category. 

(6)  'Educational  instttution"  refers  "to 
a  •preschool,  a  public  w  private 
elementei^r  or  secondary  school,  an 
•institiftion  of  graduate  higher  education, 
an  institntrmro'f -undergraduate  higher 
education. -an  institution  of  professional 
education,  and  an  institirtion  of 
vocational  education,  -which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  "TJon-commercial  scientific 
instttution"  refers  to  an  institution  that 
is  not  operarted  on  a  "commercial"  basis 
as  that  term  is  rrferenced  in  paragraph 
[a][S\  oTthis  section  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the  results 
of  which  are  not  intended  to  promote 
an^  particular  product  or  industry. 

(8)  "Representative  of  the  news 
media"  refers  to  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  inchide  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news"  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive. 
Moreover,  as  traditional  methods  of 
news  delivery  evolve  (e.g..  electronic 
dissemination  of  newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  may  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  soHd  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
emoloyed  by  it.  A  publication  contract 
would  be  the  clearest  proof,  but  the 
Agency  may  also  look  to  the  past 
pubhcation  record  of  a  requester  in 
making  this  determination. 

(b)  Fees  te  be  charged.  The  following 
specific  fees  shall  be  applicable  with 
respect  for  services  rendered  as  outlined 
below: 

(1)  Commercial  aae  requesters.  Fees 
will  cover  the  full  direct  costs  of 
searching  for,  reviewing  for  release,  and 
duplicating  the  records  requested. 
Search  costs  are  $11.00  an  hour.  Review 
costs  are  $24.00  an  hour.  Duplicating 
costs  are  20C  a  page.  Search  costs  will 
be  assessed  euen  ^ougfa  no  records  may 
be  found  or,  after  review,  there  is  no 
disclosure  of  records. 
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(2)  EducQiionol  and  non-commercial 
scientific  institution  requesters.  The 
Agency  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone  (20$  a  page), 
excluding  charges  for  the  first  100  pages. 
To  be  eligible  for  inclusion  in  this 
category,  requesters  must  show  that  the 
request  is  being  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  sought  in 
furtheriance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
comnlercial  scientific  institution) 
research.  Requesters  eligible  for  free 
search  must  reasonably  describe  the 
records  sought. 

(3)  Requesters  who  are 
representatives  of  the  news  media.  The 
Agency  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone  (20<  a  page) 
excluding  charges  for  the  first  100  pages. 
To  be  eligible  for  inclusion  in  this 
category  a  requester  must  meet  the 
criteria  in  paragraph  (a)(8)  of  this 
section,  and  his  or  her  request  must  not 
be  made  for  a  commercial  use.  In 
reference  to  this  class  of  requester,  a 
request  for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use.  Requesters 
eligible  for  free  search  must  reasonably 
describe  the  records  sought. 

(4)  AH  other  requesters.  The  agency 
will  charge  requesters  who  do  not  fit 
into  any  of  the  categories  in  paragraphs 
(h)  (1),  (2),  and  (3)  of  this  section,  fees 
which  recover  the  full  direct  cost  of 
search  for  the  reproducing  records  that 
are  responsive  to  the  request,  except 
that  the  first  100  pages  of  reproduction 
and  the  first  two  hours  of  search  time 
shall  be  furnished  without  charge.  The 
hourly  rates  outlined  in  paragraph  (b)(1) 
of  this  section  will  prevail.  Requesters 
must  reasonably  describe  the  records 
sought.  Moreover,  requests  from 
subjects  for  records  about  themselves 
filed  in  the  Agency's  systems  of  records 
will  continue  to  be  treated  under  the  fee 
provision  of  the  Privacy  Act  of  1975. 

(c)  Non  Payment  of  fees.  (1)  The 
Agency  will  begin  assessing  interest 
charges  on  the  31st  day  following  the 
day  in  which  the  requester  is  advised  of 
the  fee  charged.  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  Title 
31.  USCA. 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.  within  30  days  of  the  billing 
date),  the  Agency  will  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
above,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 


estimated  fee  before  the  Agency  begins 
to  process  a  new  request  or  a  pending 
request  from  the  requester. 

p]  When  the  Agency  acts  under 
paragraph  (c)  (1)  or  (2)  of  this  section  the 
administrative  time  limits  presgribed  in 
subsection  (a)(6)  of  the  FOIA  (i.e:  10 
working  days  from  receipt  of  initial 
request  and  20  working  days  froin 
receipt  of  appeals  from  initial  denial 
pli|s  permissible  extentions  of  these  time 
limits)  will  begin  only  after  the  Agency 
hat  received  fee  payments  described 
above. 

(d)  Advance  payments.  Where  the 
Agency  estimates  or  determines  that 
allpwable  charges  that  a  requester  may 
be  required  to  pay  are  likely  to  exceed 
$250.00  the  Agency  will  require  a . 
requester  to  make  an  advance  payment 
of  the  entire  fee  before  continuing  to 
process  the  request. 

(e)  Waiving  or  reducing  fee.  In 
accordance  with  section  (4)(A)(ii)  of  the 
FOIAct  the  Agency  will  furnish 
documents  without  charge  or  at  reduced 
charges  if  disclosure  of  the  information 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government  and  is 
not  primarily  in  the  commercial-Interest 
of  the  requester. 

(f)  Restrictions  on  assessing  fees. 
With  the  exception  of  requesters  seeking 
documents  for  a  commercial  use.  section 
(4MA)(iv)  of  the  FOIAct,  as  amended, 
requires  agencies  to  provide  the  first  100 
pages  of  duplication  and  the  first  two 
hours  of  search  time  without  charge. 
Moreover,  this  section  prohibits 
agencies  from  charging  fees  to  any 
requester,  including  commercial  use 
requesters,  if  the  cost  of  collecting  a  fee 
would  be  equal  to  or  greater  than  the  fee 
itself.  These  provisions  work  together  so 
that,  except  for  commercial  use 
requesters,  the  Agency  will  not  begin  to 
assess  fees  until  after  providing  the  free 
search  and  reproduction.  For  example,  ' 
for  a  request  that  involved  two  hours 
and  ten  minutes  of  search  time  and 
resulted  in  105  pages  of  documents,  the 
agency  will  determine  the  cost  of  only 
10  minutes  of  search  time  and  only  five 
p^es  of  reproduction.  If  this  cost  is 
equal  to  or  less  than  the  cost  of 
processing  the  fee  collected,  there  will 
be  no  charge  to  the  requester. 

(g)  Other  provisions. 

(1)  Charges  for  Unsuccessful  Search. 
The  Agency  will  assess  charges  for  time" 
spent  searching,  even  if  the  Agency  fails 
to  locate  the  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 

(2)  Aggregating  Requesters.  When  the 
Agency  reasonably  believes  that  a 
requester  is  attempting  or  group  of 


requesters  is  attempting  to  break  a 
request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  Agency  will 
aggregate  any  such  requesters  and 
charge  accordingly. 

(3)  Effect  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  The  Agency  will 
use  the  authorities  of  the  Debt 
Collection  Act,  including  disclosure  to 
consumer  reporting  agencies  and  use  of 
collection  agencies,  where  appropriate, 
to  encourage  repayment. 

(4)  Remittances,  (i)  Remittances  will 
be  in  the  form  of  either  a  personal  check 
or  bank  draft  drawn  on  a  bank  in  the    , 
United  States,  a  money  order,  or  cash.', 

(ii)  Remittances  shall  be  made 
payable  to  the  order  of  the  U.S. 
Treasurer  and  mailed  to  the  Director,    ' 
Office  of  Public  Inquiries,  Bureau  for    .. 
External  Affairs,  Agency  for 
International  Development,  Washington, 
DC  20623.  The  Agency  will  assume  no 
responsibility  for  cash  which  is  lost  in 
the  mail. 

(iii)  A  receipt  for  fees  paid  will  be 
given  only  upon  request. 

(iv)  Where  it  is  anticipated  that  the 
fees  chargeable  under  this  section  will 
amount  to  more  than  $25.00,  and  the 
requester  has  not  indicated  in  advance  a 
willingness  to  pay  fees  as  high  as  are    . 
anticipated,  the  requester  will  be 
promptly  notified  of  the  amount  of  the 
anticipated  fee  or  such  portion  thereof 
as  can  readily  be  estimated.  In 
appropriate  cases  an  advance  deposit 
may  be,  required.  The  requester  is  at  any 
time  welcome  to  confer  with 
knowledgeable  Agency  personnel  in  an 
attempt  to  formulate  the  request  in  a 
manner  which  will  reduce  the  fee  and 
meet  the  needs  of  the  requester.  A 
request  will  not  be  deemed  to  have  been 
received  until  the  requester  has  agreed 
to  pay  the  anticipated  fees  and  has         , 
made  an  advance  deposit  if  one  is. 
required. 

3.  Section  212.41  fs  amended  by 
revising  paragraph  (g)  as  follows: 

S  212.41    Exemptions  from  tlM  putilicatlon 
and  disclosure  requirtmentii  of  subparts  B, 
C,D. 

*        *        •        •        * 

(g)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information 

(1)  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  wovld  deprive  a  person  of  a  right  to  a 
fair  trial  or  an  impartial  adjudication;  (3) 
could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy;  (4)  could  reasonably 
be  expected  to  disclose  the  identity  of  a 
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confidential  «eurce,  inchiding  a  State, 
local  orioreign  Bgencyor  authority  or 
any  private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelhgence  investigation,  information 
furnished  by  a  confidential  source;  (5) 
would  disclose  techniques  and 
procedure  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  sidelines  for  law  enforcement 
investigations  or proeecutions  if  sucIj 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or  {©) 
could  reasonably  be  expected  1o 
endanger  the  life  or  physical  safety  of 
any  individual. 

4.  Section  Zt2.42  is  added  to  read  as 
follows: 

§2U.42    EaemplioafniinStLS.CSS2. 

Whenever  a  request  is  made  which 
involves  access  to  records  described  in 
paragraph  (g)  of  §  212.41  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law:  and 
there  is  reason  1o  believe  diart  the 
subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and  disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
the  Agency  may.  during  only  such  time 
as  that  circumstance  continues,  treat  the 
records  as  not  subject  to  Ihe 
requirements  of  5  U.S-C.  552  and  this 
subpart. 

Dated;  March  3, 1987. 
Rhea  Johnson, 

Director.  Office  of  Public  Affairs,  Bureau  for 
External  Affairs. 
(FR  Doc.  87-ai26  Filed  4-lC>-«7;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CPR  Parts  261  and  266 
(SW-PRL-3-»«>-3] 

Maatardaus  Waat*  Manaoement 
Syatam;  Bucning  «f  Mfaala  Fual  and 
Uaad  Oil  F4ial4nfioU«rt  and  Industrial 
Fumaoas;  Tactinical  Corraetiens 

AOENCT:  Environmental  F»rotection 

Agency. 

action:  Technical  corrections  to 

hazeirdous  waste  fuel/used  oil  fuel  rules. 

tiummmrr.  On  November  29. 1965.  EPA 
promulgated  a  final  rule  regulating 


hazardous  waste  fuels  and  certain  used 
oil  fuels.  EPA  has  -since  identified 
several  provisions  fhal  require 
correction  or  clarfflcation.This  notice 
makes  those  changes  and  modifies  (he 
previous  package  accordingly. 
EFFECTIVE  bate:  April  13.  1987. 
FOR  FURTHEB  INFOaMATlON  CONTACT: 
RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  (202)  382-3000.  Por  technical 
information  contact  Robert  Holloway. 
Environmental  Protection  A^ncy.  401 M 
Street.  5W..  Washington.  DC  20460. 

SUPPLGMeNTARV  INFOflMATION: 

I.  Tedmical  Coi  i w-liuus  to  Rule 
A.  Notification 

The  rules  of  hazardous  waste  fuels 
indicate  that  marketers  and  burners  of 
hazardous  waste  ftiels  must  submit  a 
one-time  notification  to  EPA  describing 
their  waste  as  fuel  activities.  See 
§S  266.34(b)  and  266.35(b).  Marketers, 
transporters,  and  burners  of  off- 
specification  used  oil  fuel  likewise  are 
required  to  file  a  one-time  notification. 
See  §§  2e6.43(b)(3)  and  2e6.44(b).  This 
requirement  first  took  effect  on  January 
29. 1986,  and  also  applies  to  facilities 
commencing  hazardous  waste  fuel  or 
off-specification  used  oil  fuel 
management  activities  after  that  date. 
Section  3010(a)  of  RCRA.  as  amended 
by  the  1984  amendments,  xequires 
producers,  marketers  and  burners  of 
hazardous  waste  or  used  oil  fuel  to 
notify  the  Agency  "(n)ot  later  than 
fifteen  months  after  the  date  of 
enactment"  of  the  statutory  amendments 
of  February  8. 1966.  This  statutory 
notification  is  a  prerequisite  to  interim 
status.  H.  Rep.  No.  196  at  41.  The 
Administrator  may  waive  the  statutory 
notification  requirement  for  certain 
types  of  facilities.  RCRA  section  3010(al. 
There  is  considerable  confusion  in  the 
regulations  as  to  whether  the 
notification  requh^ment  in  the  rules 
implements  the  section  3010(a;) 
requirement  (and  hence  is  a  prerequisite 
to  interim  status),  or  whether  it 
implements  general  information- 
gathering  authorities  (e.g.,  section 
3007(a)).  hi  addition,  neither  the  statute 
nor  the  regulation  clearly  indicate  which 
facilities  are  subject  to  the  section 
3010(a)  notfficHtion  requh-ement.  The 
statutory  requirement  could  apply  to 
facilities  in  existence  on  November*, 
1984,  or  to  those  in  existence  on  the  date 
when  notification  is  due,  February  6. 
1986.  In  today's  notice.  EPA  clarifies 
both  of  these  issues. 

With  respect  to  the  issue  oT  which 
facilities  were  subject  to  the  section 
3010  notification  reqoiremeiTt. -nettJier 
the  statutory  language  -nor  its  legislative 
history  provides  these  alternatives,  and 


EPA  did  not  address  the  issue  in  the 
November  29, 1985,  rules.  'Indeed,  the 
issue  may  have  been  further  confused 
by  the  addition  of  a  regulatory 
notification  requirement  which  took 
effect  on  January  29. 1988.  and  continued 
thereafter  for  facilities  commencing 
activities  after  that  date. 

To  avoid  further  confusion.  EPA  is 
taking  the  following  positions.  First,  the 
notification  requirements  in  the 
regulation  are  in  addition  to.  not  in 
replacement  of,  the  statutory  3010 
notification  requirements.  Second, 
because  of  the  lapsed  time  since  the 
publication  of  the  rule  and  the  date  of 
statutory'  notification  and  because  EPA 
believes  a  facility  could  reasonably 
have  chosen  either  interpretation.  EPA 
believes  that  a  facility  will  have  failed 
to  meet  the  section  3010(a)  requirement 
only  if  it  was  in  existence  on  both 
November  £.  1984.  and  February  8. 1986. 
and  did  not  notify  by  February  6, 1986. 
(In  this  regard,  facilities  notffying  on 
January  2S,  1966,  who  were  in  existence 
on  November  8, 1964,  would  be  deemed 
to  satisfy  this  requirement.) 

The  most  important  clarifying  change 
we  are  making  taday  is  to  indicate  that 
the  notification  requirement  in  ihe 
regulations  does  not  implement  section 
3010(a),  and  so  is  urtrelatedio  eligibility 
for  interim  status.  This  is  shown  by  the 
commencement  of  the  regulatory 
requirement  on  January  29, 1986.  for 
facilities  in  existence  on  November  29, 
1985  (rather  than  any  of  the  possible 
statutory  dates),  and  by  the  fact  that  the 
regulstoiy  notification  applies  to 
facilities  commencing  waste  fuel 
activities  after  February  8, 1966. 

However,  section  3010(a)  notification. 
where  required,  is  still  a  prerequisite  for 
interim  status.  Thus,  facilities  in 
existence  on  November  B.  1984.  and 
February  6. 1986,  must  have  provided  a 
3010(a)  notice  by  February  6. 1986,  in 
order  to  qualify  for  interim  status. 
(Converoely,  f acilitiss  not  in  existence 
on  both  of  these  dates  axe  not  required 
to  notify  as  a  |irerequisite  to  obtaining 
interim  status.) 

Since  i§  286.31.  266.34,  and  266.35 
indicate  erroneously  that  the 
notification  requirement  applies  "under 
section  8010".  we  are  striking  this 
reference.  Thus,  the  notification 
continues  to  be  required  under  the 
regulations  but  is  not  a  prerequisite  for 
interim  status.  (Notification  may 
continue  to  be  provided  tm  EPA  Form 
8700-12.  We  note,  "however,  that  this 
f orm  T€ff ers  to  section  3010(a).  It  should 
be  understood  that  this  reference  does 
not  apply  in  all  cases,  and  that  the 
notification  is  in  reality  required 
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pursuant  to  other  RCRA  information- 
fathering  authorities.) 

B.  Regulation  of  Hazardous  Waste  Fuel 
Blending  Tanks 

Another  feature  of  the  November  29 
rules  that  could  be  better  articulated 
involves  regulation  of  tanks  used  to 
blend  hazardous  waste  fuels.  These 
tanks  are  found  most  often  at  hazardous 
waste  fuel  marketers'  facilities,  where 
hazardous  wastes  are  blended  with  oil 
and  other  materials  to  produce 
hazardous  waste  fuels.  Tanks  can'  also 
be  used  to  settle  out  impurities  such  as 
bulk  solids  and  water  in  the  course  of 
hazardous  waste  fuel  production; 

Several  persons  have  questioned 
whether  these  tanks  are  considered  to 
be  exempt  recycling  units.  We  believe  a 
fair  reading  of  the  rule*  reflects  the 
Agency's  intent  that  these  tanks  be 
regulated,  not  exempt. 

The  current  rules  require  marketers 
and  burners  to  comply  with  all 
"applicable"  storage  standards,  and 
thus  do  not  address  specifically  the  case 
of  hazardous  waste  fuel  blendirtg  tanks. 
See  §§  266.34(c),  266.35(c).  The  preamble 
likewise  does  not  speak  directly  to  the 
issue  of  fuel  blending  tanks.  The 
preamble  does,  however,  articulate  a 
strong  policy  to  regulate  hazardous 
waste  fuels  cradle  to  grave,  to  regulate 
hazardous  waste  fuel  marketers  strictly, 
and  to  remove  certain  existing 
regulatory  anomalies  that  had  resulted 
in  gaps  in  regulatory  coverage.  Thus, 
EPA  stated  that 

9//  storage  of  all  hazardous  waste  fuels  is 
subject  to  regulation.  .  .  The  Agency  is 
today  regulating  the  itorage  (and 
transportation)  of  any  hazardous  waste  used 
1o  produce  a  fuel  and  of  any  hazardous  waste 
fuel  so  produced.  .  .  As  proposed,  today's 
rules  subject  hazardous  waste  fuels  to 
storage  (and  other)  controls.  This  includes 
storage  by  the  initial  marketers  (e.g., 
processors,  blenders),  storage  by  subsequent 
marketers  (e.g.,  distributors),  and  storage  by 
burners.  SO  FR  at  49198  (emphasis  original). 

In  the  same  discussion,  the  Agency 
emphasized  that  it  was  eliminating 
existing  regulatory  exemptions  for  non- 
sludge  wastes  which  are  hazardous 
solely  because  they  exhibit  a 
characteristic  of  hazardous  waste.  Id. 
The  Agency  also  eliminated  an 
exemption  for  blended  hazardous  waste 
fuels  produced  by  a  person  who  neither 
generated  nor  burned  the  fuel.  Id.  at 
49168/1.  The  Agency  took  these  steps 
because  the  exemptions  were  without 
environmental  basis,  and  interfered  with 
the  announced  goals  of  controlling 
hazardous  waste  fuels  cradle  to  grave. 
Such  exemptions  also  interfered  with 
another  stated  Agency  goal  of  strictly 
controlling  hazardous  waste  fuel  . 


marketers'  activities,  and  making  certain 
that  storage  of  both  marketers'  incoming 
hazardous  waste  and  outgoing 
hazardous  waste  fuels  is  fully  regulated. 
Id.  at  49199. 

Given  that  a  chief,  articulated  purpose 
of  the  November  29  rules  was  to  control 
storage  of  hazardous  wastes  used  to 
produce  fuels,  to  further  control  storage 
of  the  hazardous  waste  fuels  once 
produced,  and  that  the  Agency  was  at 
paios  to  remove  anomalous  exemptions 
relating  to  storage  from  the  rules,  the 
Agency  believes  it  clear  that  storage 
controls  apply  to  hazardous  waste  fuel 
blending  tdnks.  It  simply  makes  no 
sense  to  enact  a  cradle  to  grave 
regulatory  system  but  to  leave  a  gap  for 
the  blending  operation.  The  Agency 
notes  further  that  where  it  wished  an 
activity  relating  to  hazardous  waste  fuel 
management  to  remain  exempt,  it 
provided  a  specific  regulatory 
exemption,  as  for  the  act  of  burning. 
There  is  no  explicit  exemption  for 
blending  tank  storage.  We  consequently 
are  clarifying  in  today's  notice  that  the 
reference  to  "applicable"  storage 
standards  in  the  hazardous  waste  rules 
subjects  hazardous  waste  fuel  blending 
tanks  (along  with  all  other  hazardous 
waste  fuel  storage  devices)  to  storage 
regulations. 

C.  Exemption  of  Coke  and  Coal  Tar 
Produced  From  Coal  Tar  Decanter 
Sludge  by  the  Iron  and  Steel  Industry 

It  has  come  to  the  Agency's  attention 
that  certain  iron  and  steel  facilities  may 
be  combining  various  hazardous  wastes 
with  their  coke  and  coal  tar  and 
claiming  that  the  resulting  fuel  is  exempt 
from  regulation.  This  practice  is  not 
intended  to  result  in  an  exempt  fuel 
except  when  EPA  Hazardous  Waste  No. 
K087  is  involved,  in  response  to  industry 
comment,  EPA  exempted  from 
regulation  coke  and  coal  tar  produced 
from  iron  and  steel  industry  coal  tar 
decanter  sludge  (Hazardous  Waste 
K087)  on  the  grounds  that  coke  and  coal 
tar  so  produced  contain  the  same 
concentrations  of  hazardous 
constituents  as  coke  and  coal  tar 
produced  without  the  hazardous  waste 
sludge.  50  FR  at  49170-171.  The  Agency 
was  absolutely  explicit  that  coke  and 
coal  tar  produced  from  Hazardous 
Waste  K087  were  the  only  waste  fuels 
being  exempted.  Id.  Likewise,  the 
comments  on  this  issue,  from  the 
American  Iron  and  Steel  Institute  and 
from  Koppers,  referred  only  to  coke  and 
coal  tar  produced  from  Hazardous 
Waste  K087. 

EPA  mistakenly  codiHed  this 
exemption  as  applying  to  iron  andsteel 
industry  coke  and  coal  tar  produced 
from  any  iron  and  steel  industry 


hazardous  waste,  rather  than  just  from 
waste  K087.  This  obviously  was  neither 
the  Agency's  intent,  nor  commenters',  • 
since  all  discussion  on  this  issue  has 
involved  exclusively  use  of  K087  in  the 
coking  and  coal  tar  processes.  We 
consequently  are  correcting  the 
language  of  the  exemption  to  indicate 
that  it  applies  only  to  cokQ  and  coal  tar 
produced  from  coal  tar  decanter  sludge 
(EPA  Hazardous  Waste  K987). 

D.  Notification  by  Burners  of  Used  Oil 
Meeting  the  Fuel  Specification       ''■   ■ 

EPA  indicated  in  the  preamble  to  the 
flhal  regulations  that  "burners  whp  first 
claim  that  used  oil  fuel  meets  the 
specifications"  must  notify  EPA  or  an     '• 
authorized  state  of  their  used  oil  fuel 
management  activity.  50  FR  at  49195/3." 
The  Agency  neglected,  however,  to 
include  this  requirement  in  the  used  oil  - 
fuel  burner  regulations  (although  the 
parallel  notification  requirement  for 
marketers  who  first  claim  that  used  oil 
fuel  meets  the  specification  is  included . 
in  the  rules  for  used  oil  fuel  marketers. 
See  9  266.43(a)(2)). 

The  Agency  also  indicated,  however, 
that  notification  requirements  ordinarily 
do  not  apply  to  burners  of  specification 
used  oil  fuel.  50  FR  49195,  49196.  This 
language  only  apparently  conflicts  with 
the  preamble  language  cited  above.  EPA 
intended  that  burners  who  generate  and 
bum  their  own  specification  oil  are  not 
required  to  notify.  In  contrast  burners 
who  receive  off-specification  oil  from  a.  • 
marketer  and  blend  it  themselves  must  .. 
notify,  since  they  are  otherwise 
prohibited  from  receiving  shipments  of 
off-specification  used  oil  from 
marketers.  See  §  266.43(b)(5)(A). 
Accordingly,  we  are  also  clarifying  in 
today's  rule  that  burners  who  generate 
and  bum  their  own  speciHcation  used 
oil  fuel — the  only  burners  not  affected 
by  the  requirement  in  S  266.43(b)(5)(A) — 
are  not  required  to  notify. 

In  light  of  the  Agency's  clear  intent 
and  inadvertent  omission,  we  feel 
justified  in  conforming  the  mle  for  . 
bumers  to  reflect  the  preamble 
statement  and  parallel  regulations. 
Thus,  used  oil  fuel  bumers  who  are  the 
first  person  to  claim  that  used  oil  fuel    . 
meets  the  specification — but  do  not 
themselves  generate  such  oil — must  file 
a  one-time  notification  of  their  activities 
with  tfie  Agency.  As  a  practical  matter, 
we  expect  this  requirement  to  affect 
only  bumers  engaged  in  blending 
activities. 

E.  Change  to  §  261.3(c) 

The  final  rules  included  a  conforming 
change  to  §  261.3(c)(2)(ii)(B)  referring  to 
materials  exempted  under 
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"5  261.3(a)(3){iv),  (vj).  (vii).  or  (viii)". 
This  reference  should  be  to  the  wastes 
exempted  by  {  261.6(a)(3)(vHix).  We 
are  correcting  this  erroneous  reference 
in  today's  notice. 

F  Definition  of  Marketer 

Marketers  of  hazardous  waste  fuels 
and  off-specification  used  oil  fuels  are 
subject  to  a  number  of  regulatory 
requirements  including  notification, 
invoice  (for  used  oil),  certification, 
manifest  (for  hazardous  waste),  and 
storage  standards  for  hazardous  waste. 
A  question  has  been  raised  whether 
processors  and  blenders  who  send  used 
oil  to  brokers  or  distributors  rather  than 
to  ultimate  burners  are  marketers  of 
used  oil  fuels. 

These  types  of  processors  and 
blenders  are  marketers  under  the  rules. 
The  rules  for  hazardous  waste  fuel 
marketers  indicate  explicitly  that 
"persons  who  receive  hazardous  waste 
from  generators  and  produce,  process  or 
blend  hazardous  waste  from  these 
hazardous  wastes"  are  marketers.  See 
S  266.34.  Although  the  parallel  provision 
for  used  oil  fuel  marketers  does  not 
contain  this  language  (due  to 
inadvertent  omission],  the  Agency  was 
at  pains  to  indicate  that  intermediate 
processors  and  blenders  are  marketers, 
notwithstanding  lack  of  sale  to  burners. 
Thus,  the  Agency  stated  that  "EPA  is 
adopting  today  a  system  to  track 
hazardous  waste  fuel  and  oR- 
specification  used  oil  fuel  from  the 
initial  marketers  (e.g.,  processors, 
blenders,  distributors,  or  generators  who 
market  to  burners)  through 
intermediaries  (e.g.,  transporters, 
distributors)  to  the  industrial  users  who 
bum  the  fuel  for  energy  recovery."  50  FR 
at  49196/2.  To  the  same  effect,  see  50  FR 
49198/2  (storage  controls  apply  to 
"storage  by  the  initial  marketer  (e.g. 
processors,  blenders),  storage  by 
subsequent  marketers  (e.g.  distributors), 
and  storage  by  burners"). 

The  only  persons  who  are  not 
marketers  are  initial  generators  and 
transporters  who  do  not  not  sell  directly 
to  burners,  and  subsequent  transporters 
and  brokers  who  do  not  take  ownership 
of  the  oil.  Section  266.43(a)(1)  and  50  FR 
49195/1.  An  example  is  an  industrial 
facility  that  generates  used  oil  in  the 
course  of  its  operations.  This  type  of 
initial  generator  does  not  know  that  its 
oil  could  be  a  fuel.  Processors  and 
blenders,  on  the  other  hand,  are  in  the 
used  oil  business  and  know  that  fuel  use 
is  the  only  reasonable  disposition  of  the 
used  oil  they  process.  Thus,  virtually  by 
definition,  processors  and  blenders 
produce  a  used  oil  or  fuel.  We  note  that 
Congress  took  this  view  in  the  1984 
RCRA  amendments,  stating  that 


hazardous  waste  fuel  requirements 
applied  to  both  "blenders  and 
distributors".  H.  Rep.  No.  198  at  40. 
Likewise,  in  discussing  used  oil. 
Congress  provided  an  example  of  a  used 
oil  processor  removing  contaminants 
from  used  oil  and  selling  the  processed 
oil  to  a  retail  dealer  as  an  entity  to  be 
regulated  as  a  used  oil  fuel  facility.  Id.  at 
69.  (Should  any  blenders  or  processors 
deal  exclusively  with  the  handful  of 
rerefiners  In  the  country,  or  if  they  are 
processing  used  oil  exclusively  for  road 
oiling  (an  illegal  activity  in  many 
jurisdictions)  they  could  conceivably 
argue  that  they  are  not  marketing  used 
oil  fuel.  These  are  very  unlikely 
scenarios,  and  the  Agency  knows  of  no 
other  circumstances  when  a  processor 
or  blender  would  be  dealing  with 
intermediaries  and  not  be  producing  a 
used  oil  fuel.) 

In  light  of  the  Agency's  explicit 
statements.  Congressional  statements  in 
legislative  history,  and  the  fact  that  any 
reading  eliminating  processors  and 
blenders  from  the  existing  rules  would 
result  in  the  very  type  of  unintended 
loophole  the  rules  and  statute  were 
intended  to  prevent,  we  think  the  only 
sensible  reading  of  the  current  rules  is 
that  initial  blenders  and  processors  of 
used  oil  (except  those  who  generate  the 
waste  itself  and  send  it  to  a  person  who 
does  not  bum  it)  are  marketers.  We 
have  added  one  clarifying  sentence  to 
the  current  mles  to  make  this  point  more 
explicit,  and  incorporated  the  parallel 
language  from  the  definition  of  marketer 
for  hazardous  waste  fuel. 

G.  Typographical  Errors 

Today's  notice  also  corrects  several 
miscellaneous  typographical  errors  and 
omissions  in  the  rule. 

II.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  Since  this  notice  makes 
technical  corrections  and  does  not 
change  the  previously  approved  final 
rule,  this  rule  is  not  a  major  rule.  and. 
therefore  no  Regulatory  Impact  Analysis 
is  required. 

List  of  Subjects  in  40  CFR  Parts  261  and 
266 

Hazardous  waste.  Recycling. 

|.  W.  McGraw. 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
Preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sections  1006,  2002(a).  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conser\'ation  and 
Recovery  Act  of  1976.  as  amended  [42  U.S.C. 
6905.  6912(8).  6921.  and  6922). 

2.  Section  261.3  is  amended  by 
revising  paragraph  (c)(2)(ii)(B)  to  read  as 
follows: 

S  26U    Definition  ol  hazardous  waste. 

(c)  •  •  * 

(2)  •   •   * 
(ii)  *   •  • 

(B)  Waste  from  burning  any  of  the 
materials  exempted  from  regulation  by 
S  261.6(a)(3)(v-ix). 

2.  Section  261.6  is  amended  by 
revising  paragraph  (a)(3)(vii)  to  read  as 
follows: 

S  26 1 .6    Requirements  for  recy cet>te 
materials. 

(a)  •  •  • 

(3)  •  •  • 

(vii)  Coke  and  coal  tar  from  the  iron 
and  steel  industry  that  contains  EPA 
Hazardous  Waste  No.  K087  (Decanter 
tank  tar  sludge  from  coking  operations) 
from  the  iron  and  steel  production 
process: 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC  WASTES 
AND  SPECIFIC  TYPES  OF  WASTE 
MANAGEMENT  FACIUTIES 

1.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Authority:  Sections  1006.  2002(a),  3004.  and 
3014  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C 
6905.  6912(a),  6924.  and  6934). 

Subpart  D— Hazardous  Waste  Burned 
for  Ertergy  Recovery 

2.  Section  266,31  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

S  266  J1    Prohibitions. 

(ar  *  • 

(1)  To  persons  who  have  notified  EPA 
of  their  hazardous  waste  fuel  activities 
and  have  a  U.S.  EPA  Identification 

Number,  and 

*        •        •        •        * 

3.  Section  266,34  is  amended  by 
revising  paragraphs  (e)(l)(i),  (ii)  and  the 


BEST  COPY  AVAILABI  ^ 


11822  Federal  Register  /  Vol.  52.  No.  70  /  Monday.  April  13.  1987  /  Rules  and  Regulations 


first  sentence  of  paragraph  (b)  to  read  as 

follows: 

I .  • 

§266.34    Standards  appttcabto  to 
marketers  of  hazardous  waste  tast. 

«  *  •  *  « 

(b)  NotrficQtion.  Notification  of 
hazardous  waste  fuel  activites.  *  *  ^ 

•  *        •        *        * 

(e)  *  *  * 

(1)  *  *   * 

(i)  The  burner  or  marketer  has  notified 
EPA  and  identified  his  waste-as-fuel 
activities;  and 

(ii)  If  the  recipient  is  a  burner,  the 
burner  will  bum  the  hazardous  waste 
fuel  only  in  an  industrial  furnace  or 
boiler  identified  in  §  266.31(b). 

•  *        •        *        • 

4.  Section  266.35  is  amended  by 
revising  the  introductory  paragraph  and 
paragraphs  (c)(3),  (d)(1)  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  266.35    Standards  appHcable  to  burners 
of  hazardous  waste  fuel. 

Owners  and  operators  of  industrial 
furnaces  and  boilers  identified  in 
§  266.31(b)  that  bum  hazardous  waste 
fuel  are  "burtiers"  and  are  subject  to  the 
following  requirements: 

(b)  Notification.  Notification  of     '  '' ' '" 
hazardous  waste  fuel  activities.  •  *  • 

(c)  *  *  * 

(3)  For  new  storage  facilities,  the 
applicable  provisions  of  Subparts  A 
through  L  of  Part  264,  and  Parts  270  and 
124  of  this  chapter; 

(d)  *  *  * 

(1)  He  has  notified  EPA  and  identified 
his  waste-as-fuel  activities;  and 


Subpart  E— Used  OU  Burned  for 
Energy  Recovery 

......  ..    i 

5.  Section  266.43  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows:  >• 

§266.43    Standards  appMcabto  to 
marketers  of  used  oil  burned  for  energy 
recovery. 

(a)  Persons  who  market  tued  oil  fuel 
are  termed  "marketers".  Except  as 
provided  below,  marketers  include 
generators  who  market  used  oil  fuel 
directly  to  a  burner,  persons  who 
receive  used  oil  from  generators  and 
produce,  process,  or  blend  used  oil  fuel 
from  these  used  oils  (including  persons 
sending  blended  or  processed  used  oil  to 
brokers  or  other  intermediaries),  and 
persons  who  distribute  but  do  not 
process  or  blend  used  oil  fuel.  The 
following  persons  are  not  mat'keters 
subject  to  this  subpart 


6.  Section  266.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

1266.44    Standards  applicable  to  burners 
of  used  oil  iMjmad  for  energy  racovary. 

***** 

(b)  Notification.  Burners  of  off- 
specification  used  oil  fuel,  and  burners 
of  used  oil  fuel  who  are  the  first  to  claim 
that  the  oil  meets  the  specification 
provided  uruier  §  266.40(e),  except 
burners  who  bum  specification  oil  that 
they  generate,  must  notify  EPA  stating 
the  location  and  general  description  of 
used  oil  management  activities.  Burners 
of  used  oil  fuel  that  meets  the 
specification  who  receive  such  oil  from 
a  marketer  that  previously  notified  EPA 
are  not  required  to  notify.  Owners  and 
operators  of  used  oil-fired  space  heaters 
that  bum  used  oil  fuel  imder  the 
provisions  of  S  266.41(bK2)  are  exempt 
from  this  notification  requirement  •  *  * 

[FR  Doc.  87-8033  Filed  4-10-67;  8:45  am] 
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40CFRP8I1721 
[OPTS-50532A;  FfU.-3185-3] 

Methyl  n-Butyl  Ketone;  Determination 
of  Significant  New  Use 

AGEMCV:  Environmental  Protection 
Agency  (EPA). 
actiom:  Final  rule. 

summary:  EPA  is  promulgating  a 
significant  new  use  rule  (SNUR)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Contiol  Act  (TSCA)  that  requires 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  methyl  n-butyl 
ketone  (MBK)  (CAS  Number  591-78-6) 
for  any  use.  EPA  believes  that  this 
action  is  necessary  because  MBK  may 
be  hazardous  to  human  health,  and  any 
use  of  MBK  and  activities  associated 
with  such  use  may  result  in  significant 
human  exposure.  The  required  notice 
will  fiimish  EPA  with  the  opportunity  to 
evaluate  the  intended  use.  and.  if 
necessary,  prohibit  or  limit  that  activity 
before  it  occurs. 

DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271).  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  time  on  April 
27, 1987.  This  rule  becomes  effective  on 
May  27, 1987. 

FOR  iKjrthea  information  contact: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  {TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543, 401  M  St., 


SW..  Washington,  DC  20460,  Telephone: 
(202-554-1404).  .  ;  ;•    . 

SUPPLEMENTARY  information:   -     --  •*■ 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
significant  new  use.  This  determination 
is  made  by  rule  after  consideration  of  all 
relevant  factors,  including  those  listed  in 
section  5(a)(2).  Once  a  use  is  determined 
to  be  a  significant  new  use.  persons 
must  under  section  5(a)(1)(B),  submit  a 
notice  to  EPA  at  least  90  days  before 
they  commence  the  manufacture,  import, 
or  processing  of  the  substance  for  that 
use. 

Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory       .  s 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)  (1),  the  exemptions    ; 
authorized  by  section  5(h)  (1),  (2).  (3).. 
and  (5),  and  the  regulations  at  40  CFR 
Part  720.  Once  EPA  receives  a  SNUR 
notice,  the  Agency  may  take  regulatory 
action  under  section  5(e).  5(f),  6.  or  7  to 
control  the  activities  for  which  it  has 
received  a  SNUR  notice.  If  EPA  does  not 
take  action,  section  5(g)  of  TSCA 
requires  the  Agency  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707.   ; 
Persons  who  intend  to  import  a  , 

substance  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Persons  who  import  a  substance 
identified  in  a  final  SNUR  must  certify 
that  they  are  in  compliance  with  the 
SNUR  requirements.  The  EPA  policy  In 
support  oif  the  import  certification 
requirements  appears  at  40  CFR  Part 
707. 

II.  Applicability  of  General  Provisions 

In  the  Federal  Register  of  September 
5, 1984  (49  FR  35011),  EPA  promulgated 
general  regulatory  provisions  applicable 
to  SNURs  (40  CFR  Part  721,  Subpart  A). 
The  general  provisions  are  discussed  in 
detail  in  the  cited  Federal  Register   .!  . .  . 
document  and  interested  persons        , 
should  refer  to  that  dociunent  for  further 
information.  These  general  provisions 
apply  to  this  SNUR,  except  as  provided 
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in  S  721.385(b)(1).  On  April  22. 1986  (51 
FR  15104).  EPA  proposed  revisions  to 
the  general  provisions,  some  of  which 
would  apply  to  this  SNUR. 

III.  Summary  of  This  Rule 

EPA  is  designating  any  use  of  MBK  as 
a  significant  new  use  of  this  chemical 
substance.  This  rule  requires  persons 
who  intend  to  manufacture,  import,  or 
process  MBK  for  any  use  to  notify  EPA 
at  least  90  days  before  such 
manufacture,  import,  or  processing. 

IV.  Discussion  of  the  Chemical 
Substance 

A  Production  and  Use  Data 

MBK  has  been  used  as  a  solvent  for 
lacquers,  and  in  lacquer  and  varnish 
removers.  Other  uses  include  as  a 
solvent  for  oils,  fats,  and  waxes. 

MBK  can  be  produced  commercially 
by  the  catalyzed  reaction  of  acetic  acid 
with  ethylene  under  pressure,  or  from  1- 
hexene  catalyzed  by  1,4-benzoquinone. 
The  TSCA  Chemical  Substances 
Inventory  listed  1977  U.S.  manufacture 
or  import  of  between  1,000,000  and 
10,000,000  pounds.  Evidence  developed 
during  the  mid-1970s  of  the  neurotoxicity 
of  MBK  has  led  to  voluntary  industry 
control  and  reduction  of  use  since  then. 
The  only  MBK  manufacturer  in  the  U.S. 
discontinued  commercial  production  in 
1979.  and  in  1980  and  1981  sold  all 
remaining  stockpiles.  This  company  has 
indicated  that  it  does  not  plan  to  resume 
manufacture  of  MBK.  No  importers  of 
MBK  were  identified.  It  is  not  likely  that 
MBK  has  been  processed  or  used 
subsequent  to  1982. 

EPA  did  not  receive  any  comments  in 
response  to  the  proposed  SNUR  (July  7, 
1986,  51  FR  24551)  that  would  indicate 
that  manufacture,  import,  or  processing 
of  MBK  for  commercial  purposes  subject 
to  this  rule  has  resumed.  The  only 
comment  received  by  the  Agency 
concerned  the  distribution  of  small 
quantities  for  research  and  development 
(See  Unit  IX). 

B.  Human  Health  Effects 

EPA  has  extensive  data  on  the  human 
health  effects  of  MBK.  Peripheral 
neuropathy  resulting  from  MBK 
exposure  has  been  observed  in  humans. 
These  observations  have  been 
supported  by  similar  results  in 
toxicological  testing  on  several  species 
of  laboratory  animals. 

The  toxic  effects  of  human  exposure 
to  MBK  were  first  noted  in  1973.  when 
86  out  of  1.161  workers  in  a  treated 
fabrics  plant  in  Ohio  developed 
peripheral  neuropathy.  The  neurological 
pattern  of  the  disorders  was  distal 
sensory  and  motor  disorder  with 


minimal  reflex  loss.  Symptoms  were 
similar  to  neurotoxic  effects  induced  by 
n-hexane.  Subsequent  studies  from  other 
industries  where  humans  were 
occupationally  exposed  to  MBK  have 
reported  identical  symptoms.  These 
neurotoxic  effects  have  been  reproduced 
in  several  studies  on  laboratory  animals. 

It  is  generally  believed  that  MBK  is 
metabolized  readily  to  2.5-hexanedione, 
which  is  the  chemical  substance  eliciting 
the  toxic  effect.  2,5-Hexanedione  is 
believed  to  react  irreversibly  with  amine 
side  chains  on  neurofilaments.  This  may 
then  lead  to  axonal  degeneration  of  the 
distal  parts  of  vulnerable  neuronal 
processes,  accompanied  by  axonal 
swelling  and  myelin  breakdown.  At  low 
doses,  peripheral  nervous  system  axons 
are  selectively  al^ected;  larger  doses  are 
more  likely  to  cause  damage  to  central 
nervous  system  fibers  in  the  spinal 
pathway.  This  substance  may  produce 
some  degree  of  permanent  nerve 
damage  in  some  affected  individuals. 

Other  toxic  effects  observed  to  have 
been  caused  by  exposure  to  MBK 
include  testicular  atrophy  in  rats,  and  a 
moderate  irritant  effect  on  the  skin, 
eyes,  and  mucous  membranes  of 
humans  and  laboratory  animals. 

C.  Past  and  Current  Exposure  Data 

During  the  early  to  mid-1970s  there 
was  considerable  opportunity  for  human 
exposure  to  MBK.  In  1981,  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  estimated  that  more 
than  190,000  persons  per  year  were 
potentially  occupationally  exposed  to 
MBK.  This  estimate  was  based  upon  the 
results  of  the  National  Occupational 
Hazard  Survey,  conducted  in  1972  to 
1974.  NIOSH  also  estimated  that  MBK 
was  used  in  49  major  Standard 
Industrial  Classification  industry 
divisions.  Because  the  production  of 
MBK  ended  in  1979,  few,  if  any,  persons 
should  actually  be  exposed  at  the 
present  time.  EPA  does  not  expect  this 
situation  to  change  unless  MBK  is 
manufactured,  imported,  or  processed 
for  use  again. 

Exposure  to  MBK  has  been  primarily 
via  inhalation  or  skin  contact.  Exposure 
is  mainly  to  MBK  vapor,  although  skin 
and  eye  contact  with  the  liquid  is 
possible.  In  the  past,  concentrations 
have  been  measured  in  MBK 
manufacturing,  processing,  and  use 
facilities  and  have  ranged  from  below 
0.01  mg/M»  to  as  high  as  746  mg/M*. 
Average  concentration  levels  were 
usually  reported  to  be  between  40  and 
60  mg/M». 

D.  Regulatory  Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  permissible 


exposure  limit  for  MBK  is  an  6-hour 
time-weighted  average  (TWA)  of  100 
ppm  {410  mg/M').  The  immediately 
dangeous  to  life  and  health  level  is  5.(XX) 
ppm.  The  American  Conference  of 
Governmental  Industrial  Hygienists 
recommends  an  &-hour  TWA  of  5  ppm 
(20  mg/M')  with  no  separate  short-term 
exposure  limit.  The  NIOSH- 
recommended  10-hour  TWA  is  1  ppm 
(4.10mg/M»). 

Neuropathies  resulting  from  MBK 
exposure  have  been  observed  in  humans 
from  air  concentrations  reported  to  be 
as  low  as  9  ppm.  It  is  also  likely  that 
dermal  exposure  to  liquid  MBK  would 
elicit  these  same  neurotoxic  effects.  Foi 
these  reasons,  the  OSHA  permissible 
exposure  limit  of  100  ppm  may  not 
adequately  protect  against  unreasonabit 
risk  in  the  event  of  resumed 
manufacture,  import,  processing,  or  use. 

V.  Objectives  and  Rationale  for  This 
Rule 

MBK  is  a  known  neurotoxicant  and  is 
not  currently  manufactured,  imported, 
processed,  or  used  for  commercial 
purposes.  MBK  is  not  subject  to  any 
Federal  regulation  that  would  notify  the 
Federal  government  of  activities  that 
might  result  in  adverse  exposures  to  this 
substance  or  provide  a  regulatory 
mechanism  that  could  protect  human 
health  from  potentially  adverse 
exposures  before  they  occur. 

EPA  believes  that  the  resumption  of 
any  use  of  MBK  and  the  related 
manufacture,  import,  or  processing  of 
MBK  for  such  use  has  a  high  potential  to 
increase  the  magnitude  and  duration  of 
exposure  to  this  substance  and  to 
change  the  type  or  form  of  exposure 
from  that  which  currently  exists.  Given 
the  toxicity  of  this  chemical  substance, 
the  reasonably  anticipated  situations 
that  could  result  in  exposure,  and  the 
lack  of  sufficient  existing  regulatory 
controls,  individuals  could  be  exposed 
to  MBK  at  levels  which  may  result  in 
adverse  effects. 

The  consideration  of  these  factors  has 
resulted  in  EPA's  decision  to  designate 
any  use  of  MBK  as  a  significant  new  use 
of  this  chemical  substance.  Persons 
intending  to  manufacture,  import,  or 
process  MBK  for  use  are  required  to 
notify  EPA  90  days  before  they  begin 
such  manufacuture.  import,  or 
processing.  Advance  notification  will 
allow  EPA  the  opportunity  to  evaluate 
the  intended  activities  and  to  protect 
against  adverse  exposures  to  MBK 
before  they  can  occur. 

Because  EPA  is  concerned  about 
potential  exposure  during  the  entire  life 
cycle  of  MBK,  the  Agency  has  modified 
S  721.5(a)(2)  to  require  any 
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manufacturer,  importer,  or  processor 
who  intends  to  distribute  MBK  in 
commerce  to  submit  a  notice. 

VI.  Alternatives 

In  the  proposed  SNUR.  EPA 
considered  alternative  regulatory 
actions  for  MBK.  In  the  absence  of 
comments  on  the  regulatory  approach 
discussed  in  the  proposal,  EPA  has 
decided  to  proceed  with  the 
promulgation  of  a  SNUR  for  this 
substance. 

VII.  Applicability  of  Proposal  To  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  determining 
whether  a  use  is  a  significant  new  use  as 
of  the  proposal  date  of  the  SNUR  rather 
than  after  the  promulgation  of  a  final 
rule.  If  uses  begun  during  the  proposal 
period  of  the  SNUR  were  considered 
ongoing  as  of  the  date  of  promulgation, 
it  would  be  difficult  for  the  Agency  to 
establish  SNUR  notice  requirements, 
because  any  person  could  defeat  the 
SNUR  by  initiating  the  proposed 
significant  new  use  before  the  rule 
becomes  final. 

Thus,  persons  who  began  commercial 
manufacture,  import,  or  processing  of 
MBK  for  a  proposed  significant  new  use 
designated  in  this  rule  between  proposal 
and  promulgation  of  the  SNUR  must 
cease  that  activity  before  the  effective 
date  of  this  rule.  To  resume  their 
activities,  these  persons  must  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

VIII.  Test  Data  and  Other  Information 

Although  EPA  has  a  considerable 
amount  of  test  data  on  the  potential 
adverse  effects  of  MBK  to  human  health. 
EPA  lacks  data  on  the  potential  adverse 
effects  of  MBK  to  the  environment.  EPA 
recognizes  that,  under  TSCA  section  5,  a 
person  is  not  required  to  develop  any 
particular  test  data  before  submitting  a 
notice.  Rather,  persons  are  only  required 
to  submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable 
by  them.  However,  in  view  of  the 
potential  risks  that  may  be  posed  by  a 
significant  new  use  of  MBK.  EPA 
encourages  significant  new  use  notice 
submitters  to  conduct  tests  that  would 
permit  a  reasoned  evaluation  of  the 
substance's  toxic  potential  to  the 
environment  when  utilized  for  an 
intended  use. 

Significant  new  use  notices  submitted 
with  such  test  data  would  improve 
EPA's  ability  to  make  a  reasoned 


evaluation  of  the  environmental  effects 
of  MBK.  Test  data  should  be  developed 
in  accordance  with  TSCA  Good 
Laboratory  Practices  Standards  at  40 
CFR  Part  792.  Failure  to  do  so  may  lead 
the  Agency  to  find  such  data  to  be 
insufficient  to  reasonably  evaluate  the 
enviromental  effects  of  the  substance. 
EPA  encourages  persons  to  consult  with 
the  Agency  before  selecting  a  testing 
protocol. 

In  addition  to  environmental  effects 
test  data,  EPA  encourages  significant 
new  use  notice  submitters  to  develop 
and  submit  relevant  exposure  and 
release  data  on  this  substance.  Notice 
submitted  with  such  exposure  and 
release  data  would  improve  EPA's 
ability  to  make  an  evaluation  of  the 
human  exposure  and  environmental 
release  potential  when  MBK  is  utilized 
for  an  intended  significant  new  use. 

Finally,  EPA  urges  persons  to  submit 
information  on  potential  benefits  of  this 
substance  and  information  on  risks 
posed  by  the  substance  compared  to 
risks  posed  by  potential  substitutes. 

IX.  Comment  on  Proposed  Rule 

During  the  60-day  comment  period 
following  the  publication  of  the 
proposed  rule  (51  FR  24551),  one 
comment  was  received.  The  commenter 
stated  that  though  MBK  has  not  been 
produced  in  commercially  significant 
quantities  for  a  number  of  years,  it  has 
been  continuously  available  in  minute 
quantities  for  use  as  analytical 
standards  and  reference  maierials. 

EPA  did  not  consider  this  use  in  the 
SNUR  because  an  exemption  for  these 
activities  is  set  forth  in  section  5(h)(3]  of 
TSCA  That  section  of  TSCA  states: 

The  requirements  of  subsections  (a) 
and  (b)  do  not  apply  with  respect  to  the 
manufacturing  or  processing  of  any 
chemical  substance  which  is 
manufactured  or  processed,  or  proposed 
to  be  manufactured  or  processed,  only  in 
small  quantities  (as  defined  by  the 
Administrator  by  rule)  solely  for 
purposes  of — 

(A]  Scientific  experimentation  or 
analysia,  or 

(B)  Chemical  research  on.  or  analysis 
of  such  substance  or  another  substance, 
including  such  research  or  analysis  for 
development  of  a  product,  if  all  persons 
engaged  in  such  experimentation, 
research,  or  analysis  for  a  manufacturer 
or  processor  are  notified  (in  such  form 
and  manner  as  the  Administrator  may 
prescribe)  of  any  risk  to  health  which 
the  manufacturer,  processor,  or  the 
Administrator  has  reason  to  believe 
may  be  associated  with  such  chemical 
substance. 


Thus,  persons  who  manufacture, 
import,  or  process  a  chemical  substance 
in  small  quantities  solely  for  research 
and  development  (R&D)  can  conduct  the 
R&D  concerning  a  significant  new  use 
without  submitting  a  notice.  However, 
the  manufacturer  or  importer  of  such  a 
substance  must  comply  with  the 
requirements  of  40  CFR  720.36  and 
72Q.78(b). 

X.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  notice  requirements 
for  potential  manufacturers,  importers, 
and  processors  of  MBK.  EPA  estimates 
that  the  cost  of  filing  a  significant  new 
use  notice  will  be  between  $1,400  and 
$8,000.  The  Agency's  complete  economic 
analysis  is  available  in  the  public  record 
for  this  rule  (OPTS-50532A). 

XI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50532A).  The  record  includes  the 
following  basic  information  considered 
by  the  Agency  in  developing  this  rule: 

1.  Economic  analysis  of  the  significant 
new  use  rule  for  MBK. 

2.  A  chemical  hazard  information 
profile  for  MBK. 

3.  Comment  received  on  the  proposed 
significant  new  use  rule. 

A  public  version  of  this  record  is 
available  in  the  GTS  Public  Information 
Office,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  Public  Information  Office  is  located 
in  Rm.  NE-G008,  401  M  SL,  SW., 
Washington.  DC. 

XII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  rule  is  not  a  "Major 
Rule"  because  it  will  not  have  an  effect 
on  the  economy  of  $100  million  or  more, 
and  it  will  not  have  a  significant  effect 
on  competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
annual  coet  of  this  rule.  EPA  believes 
that  the  cost  will  be  low.  Even  if  EPA 
received  50  significant  new  use  notices, 
the  direct  cost  of  the  rule  would  be 
under  one  million  dollars.  In  addition, 
because  of  the  nature  of  the  rule  and  the 
substance  subject  to  it,  EPA  believes 
that  there  will  be  few  significant  new 
use  notices  submitted.  Further,  while  the 
expense  of  a  notice  and  the  uncertainty 
of  possible  EPA  regulation  may 
discourage  certain  innovation,  that 
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impact  will  be  limited  because  soch 
factore  are  unlikely  to  discourage  an 
innovation  that  ha»  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  e05ib).  EPA  certifies  that  thi*  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  aRected  by  this  rule  are  likely  to 
be  small  businesses.  However,  because 
EPA  has  no  evidence  of  recent 
commercial  manufacture,  Import, 
processing,  or  use  of  MBK,  EPA  believes 
that  few  manufacturers,  importers,  or 
processors  will  submit  significant  new 
use  notices.  Therefore,  although  the 
costs  of  preparing  a  notice  under  this 
rule  mi^t  be  significant  for  some  small 
businesses,  the  number  of  such 
businesses  affected  is  not  expected  to 
be  substantial 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  198a  44 
U.S.C  3501  et  $eq..  and  has  assigned 
them  the  OMB  control  number  2070- 
0038. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements.  Significant 

new  uses. 

Dated:  April  3. 1987. 
lohn  A  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  721*-(  AMENDED) 

Therefore.  40  CFR  Part  721  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  721 
continues  to  read  as  follows: 

AMikaritr  15  U.S.a  20O4  and  2807. 

2.  By  adding  a  new  9  721.385  to  read 
as  follows: 

S721.M»    Mattiytn^if^katonaL 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance  methyl  n- 
butyl  ketone,  CAS  Number  591-7ft-8,  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is  any  use. 

(b)  Specific  Requirements.  The 
provisions  of  Subpart  A  of  this  Part 


apply  to  this  section  except  as  modified 

by  this  paragraph. 

(1)  Persons  wfjo  must  report.  Section 
721.5  applies  to  this  section  except  for 
S  721.5(a)(2).  A  person  who  Intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  the  substance 
identified  in  paragraph  (a)fl)  of  this 
section  and  intends  to  distribute  the 
substance  in  commerce  must  submit  a 
significant  new  use  notice. 

(2)  [Reserved] 

(Approved  by  the  Ofitce  of  ManageoieDt  and 
Budget  uodei  coatrol  aumber  2070-0038) 

[FR  Doc.  87-meO  Fited  4-10-87: 8:45  am] 
BfLUNO  cooc  nn-so-a 


FEDERAL  COMMUNICATIONS 

COi*M««ar'^ 

47  CFR  Part  79 

(MM  Docket  No.  88-208;  RM-5t1S,  91«7. 
$212.  S994] 

Radio  BiiMdCMtlofl  SanHcss; 
WindcreM  and  r>iiU»>8,  TX  at  aL 

agency:  Federal  Communications 

Commission. 

ACnOM:  Final  rate. 

SUMMAffv:  This  document  substitutes 
Channel  251  Cl  for  Channel  252A  at 
Austin.  Texas  and  modifies  the  license 
of  Station  KHFI-FM  to  specify  operation 
on  the  new  frequency,  at  the  request  of 
Capitol  Cities  Broadcasting  Corporation. 
A  restricted  site  of  approximately  4.5 
kilometers  (2.8  miles)  southwest  of  the 
community  is  required.  Concurrence  by 
the  Mexican  government  has  been 
obtained.  This  action  further  dismisses 
the  proposals  to  allot  Channel  251A  to 
either  New  Braunfels  (RM-5394)  or 
Wlndcrest  (RM-5115),  Texas  at  the 
request  of  the  petitioners,  Donald  L. 
Freed  and  National  Enterprises,  Inc., 
respectively.  In  addition  the  petition  of 
Fentress  FM  Project  (RM-5212), 
proposing  the  allotment  of  Channel  251A 
to  Fentress,  Texas  is  dismissed  for 
failure  to  demonstrate  community 
status.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATES:  May  18. 1967. 
FOR  FURTHEK  INFORMATION  COiiTMCr. 
Patricia  Rawlings,  (202)  634-6630. 
SUPPI^MDtTART  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  8fr-208, 
adopted  February  la  1987,  and  released 
April  3, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 


Wdfthinglon.  DC.  The  complete  text  ot 
this  decision  may  also  be  purchased 
from  the  Commission's  o^y  contractors. 
Intematiooal  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

{73.202    [Amended] 

2.  Section  73.202ib).  the  Table  of  FM 
Allotments  is  amended,  under  Texas,  by 
revising  Channel  252A  to  2S1C1  for 
Austin. 

Mark  N.  Lipp. 

Chief.  Allocations  Branch.  Mass  Media 
Bureau. 

[FR  Doc  87-8166  Filed  4-10-87;  8:45  aoi) 
anxMA  cooc  STta-n-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  542 
(APO  2800.12  CHQE  42] 

General  Sarvicas  Adminlatration 
AcquttMon  Raguiation;  Bankruptcy. 
Inaolvancy  or  DiasoUttion  of  Buslnaaa 

AQENCV:  Office  of  Acquisition  Policy. 

GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR).  Chapter  S,  is  amended  to  add 
Subpart  542.70  to  provide  guidance  to 
contracting  officers  on  dealing  with 
situations  where  a  contractor  is 
experiencing  financial  difficulty,  has 
filed  for  bankruptcy,  or  is  dissolving  its 
business.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECTIVE  DATR  April  1,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Joseph  Spagnola,  jr..  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP). 
18th  and  F  Streets,  NW.,  Room  4031, 
Washington,  DC  20405.  (202)  523-4768. 
SUPPtEMEirTARY  INFORMATION: 

Background 

This  rule  was  published  in  the  Federal 
Register  for  public  comment  on 
September  11, 1988  (51  FR  32340).  The 
Office  of  Federal  Procurement  PoMcy 
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respunded  by  indicating  that  they  had 
no  objection  to  the  substance  of  the 
coverage,  but  recommended  the 
coverage  be  considered  for  inclusion  in 
the  Federal  Acquisition  Regulation 
(FAR).  A  copy  of  this  rule  is  being 
forwarded  to  the  Chairman  of  the 
Civilian  Agency  Acquisition  Council 
with  a  suggestion  that  it  be  considered 
for  inclusion  in  the  FAR.  No  other  public 
comments  were  received.  Comments 
received  from  various  GSA  activities 
were  considered  and  adopted  when 
appropriate. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984.  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
signiHcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.G.  601  et  seq.).  The  rule  simply 
elaborates  on  existing  regiilations  to 
provide  additional  guidance  to  GSA 
contracting  ofHcers  on  handling 
situations  where  a  contractor  is 
experiencing  fmancial  difficulty,  has 
filed  for  bankruptcy,  or  is  dissolving  its 
business.  Therefore,  no  flexibility 
analysis  has  been  prepared.  The  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  (44  UJ5.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Part  542 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Part  542  continues  to  read  as  follows: 

Authority:  40  U.S.C.  466(c). 

2.  The  table  of  contents  for  Part  542  is 
amended  by  adding  Subpart  542.70  and 
related  sections  to  read  as  follows: 

PART  S42— CONTRACT 
ADMINISTRATION 

Subpart  542.70  Bankruptcy,  Insolvency  or 
Dissolution  of  a  Business 

Sec 

642.7000  Scope  of  subpart. 

542.7001  General. 
M2.7002    Procedures. 
5427002-1    Contractor  experiencing 

financial  difficulty. 
542.7002-2    Contractor  that  has  Hied  for 

bankruptcy. 
542.7002-3    Contractor  dissolving  business. 

3.  Subpart  542.70  is  added  to  read  as 
follows: 


Subpart  542.70  Bankruptcy,  Insolvency 
or  Dissolution  of  a  Business 

54Z7000    Scop*  of  subpart 

This  subpart  prescribes  the 
procedures  to  be  followed  when  a 
contractor  is  found  to  be  in  financial 
di^iculty  or  has  filed  for  bankruptcy. 

542.7001  General 

Prompt  action  is  vital  in  the  case  of  a 
contractor  who  has  been  determined 
insolvent  or  who  has  filed  under  any  of 
the  applicable  laws  relating  to 
bankruptcy,  insolvency,  and  dissolution 
of  businesses  (11  U.S.C.  1  et  seq.)  to 
assure  that  the  Government's  rights  are 
protected  in  any  formal  proceedings. 
Terminated  contracts  as  well  as  current 
contracts  with  the  contractor  must  be 
considered  in  any  action  contemplated. 
Contracting  officers  may  be  advised  of 
such  difficulties  by  the  cognizant  quality 
assurance  specialist  (QAS)  via  GSA 
Form  1679,  Contract  Administration, 
contracting  o^icer's  representatives 
(COR),  the  Office  of  Finance,  the  Office 
of  Inspector  General,  or  other  means, 
e.g.,  newspaper  items.  Dun  and 
Bradstreet,  an  industry  association, 
prime  contractors,  subcontractors  or 
vendors,  industry  competitors,  other 
Federal  agencies,  or  financial 
institutions.  The  contracting  officer  shall 
verify  the  accuracy  of  the  information 
received  and  when  appropriate  follow 
the  procedures  outlined  in  section 
542.7002.  .,  •.. , 

642.7002  Procedure*.    " 

642.7002-1    Contractor  experiencing 
•erfous  financial  difficutty. 

When  a  contractor  is  experiencing 
serious  Hnancial  difficulties  the 
contracting  officer  shall  proceed  as 
fcdlows: 

(a)  Determine  whether  the  contractor 
is  delivering  supplies  and/or  performing 
the  services  within  the  timeframes 
specified  in  the  contract  and  whether 
the  contractor  is  making  satisfactory 
progress  in  coimection  with  future 
deliveries  or  performance.  Obtain,  if 
needed,  the  recommendations  of  the 
appropriate  QAS  or  COR. 

(b)  If  a  determination  is  made  that  the 
contractor  has  failed  without  excuse  to 
deliver  or  perform  in  accordance  with 
the  terms  of  the  contract  or  has  failed  to 
make  progress  so  as  to  endanger 
performance  of  the  contract,  the 
contracting  officer  should  consider 
terminating  the  contract  for  default  in 
accordance  with  the  procedures  outlined 
at  FAR  49.402-3  and  the  Termination  for 
Default  clause  in  the  contract. 

(c)  If  contract  termination  is  not 
considered  necessary,  continue  to  '^^ 
monitor  contract(s)  by  requesting'that 


the  QAS  or  COR  visit  the  contractor's 
plant  or  the  work  site  more  often  than 
usual  to  ascertain  that  progress  is  being 
made. 

(d)  If  a  small  business  contractor  is 
involved,  notify  the  regional  Small 
Business  Administration  (SBA)  office. 

(e)  If  the  contract  has  a  performance 
bond  and/or  payment  bond,  the  bonding 
company  should  be  notified  if  the 
circumstances  of  the  particular  case 
dictate  such  noti^cation. 

642.7002^2    Contractor  that  has  filed  for 
bankruptcy. 

When  a  contractor  has  filed  for 
bankruptcy,  the  contracting  officer  shall 
proceed  as  follows: 

(a)  Notify  the  contracting  director,. . 
assigned  counsel,  the  Office  of  Finance 
and  other  interested  parties. 

(b)  Determine  whether  the  contractor  ' 
is  performing  in  accordance  with  the 
terms  of  the  contract  and/or  is  making 
satisfactory  progress  towards 
completion  of  the  contract.  If  a 
deterinination  is  made  that  the 
contractor  has  failed  without  excuse  to 
deliver  or  perform  in  accordance  with 
the  terms  of  the  contract  or  failed  to 
make  progress  so  as  to  endanger 
performance  of  the  contract,  the 
contracting  officer  should  consider 
terminating  the  contract  for  default  in 
accordance  with  the  procedures  outlined 
at  FAR  49.402-3  and  the  Termination  for 
Default  clause  in  the  contract. 
Termination  must  not  be  effected 
without  concurrence  of  assigned 
counsel,  who  will  coordinate  such  action 
with  the  assigned  Assistant  United 
States. Attorney. 

(c)  Determine  the  status  of  and 
provide  for  the  protection  and 
disposition  of  Govenunent-owned 
property,  if  applicable. 

(d)  If  special  safeguards  for 
Government  property  controlled  by  the 
contractor  are  needed,  the  contracting 
officer  should  determine  the  names, 
addresses,  and  phone  numbers  of  the 
local  Government  officials  concerned  in 
the  bankruptcy  proceedings,  e.g.,  sheriff, 
marshal,  or  the  Receiver  or  Trustee  in 
bankruptcy,  if  assigned. 

(e)  Transmit  immediately  all  relevant 
communications  to  assigned  counsel; 
e.g.,  notice  of  bankruptcy,  notice  of 
meeting  of  creditors,  plan  of 
arrangement,  status  of  such  plan,  claims 
bar  date  and  address  of  the  Bankruptcy 
Court  where  proceedings  were  filed. 
Assigned  counsel  shall  immediately 
transmit  a  copy  of  the  notice  of 
bankruptcy  to  the  appropriate  office  in 
the  Office  of  General  Counsel  (i.e.,  LG, 
LP.  or  LR)  or  to  the  assigned  Assistant 
United  States  Attorney. 
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(f)  Prepare,  in  consultation  with 
assigned  counsel,  the  preliminary, 
contingent  and.  after  reprocurement  (if 
any],  final  proof  of  claim.  Sucb  proofs  of 
claim  will  be  forwarded  by  the  assigned 
counsel  to  the  appropriate  office  in  the 
Office  of  General  Couiwel  (Le.,  LG.  LP. 
or  LR)  or  to  the  assigned  Assistant 
United  States  Attorney. 

(g)  Consult  with  assigned  counsel 
regarding  possible  setoffs  of 
Govemmenf  claims  from  retained  and 
unpaid  contractor  earnings. 

(h)  Advise  the  Inspector  General 
whenever  there  is  reason  to  believe  that 
the  contractor  may  have  fraudulently 
transferred  assets  before  filing  for 


bankruptcy.  Also  advise  the  Inspector 
General  in  any  case  where  the 
contracting  officer  is  aware  of  an 
ongoing  audit  or  investigation  of  the 
contractor. 

542.7002-3    Contractor  dissolving 
business. 

Upon  receipt  of  information  that  a 
contractor  intends  to  dissolve  his 
business  or  to  cease  operations  for 
whatever  reason,  e.g..  because  of 
retirement,  fire  sale  of  business  (without 
public  notice),  etc  the  contracting 
officer  shall  verify  the  accuracy  of  the 
information.  If  the  information  is 
accurate,  the  contracting  officer  shall 
request  the  QAS  or  COR  verify  status  of 


contract(s)  and  aolifjr  otker  directly 
interested  parties.  However,  the  QAS  or 
COR  should  not  be  requested  to  make 
special  contract  administration  visits 
unless  all  other  efforts  to  obtain  the 
necessary  information  have  failed.  If  a 
claim  against  the  contractor  is  either 
pending  or  outstanding,  notify  assigned 
counsel  and  simultaneously  obtain 
information  that  would  aid  in  fmalizing 
the  amount  of  clatm(s). 

Dated:  April  1. 1W7. 
Richard  H.  Hopf.  III. 
Acting  Aaaociote  Admmistnrtorfor 

AcquisitioD  Policy. 

[FR  Doc  87-8121  Filed  4-10-87;  8:45  am] 
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PrODOSet^  R.flas 


Thte  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o<  the 
proposed  Issuance  of  rules  and 
regulations.   The  purpose  o<  these  notices 
is  to  give  interested  persons  an 
opportur>ity  to  participate  in  the  rule 
making  prkx  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  317,  319.  and  381 
[Docket  No.  78-733N] 

Labeling  for  Meat  and  Poultry 
Products  With  Ctteese  Substitutes; 
Revised  Pizza  Standard 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Notice  of  withdrawal  of 

proposal. 

summary:  a  proposed  rule  was  issued 
by  the  Food  Safety  and  Inspection 
Service  (FSIS)  to  establish  certain 
labeling  requirements  for  meat  and 
poulty  products  containing  cheese 
substitutes  and  to  amend  the  Federal 
meat  inspection  regulations  on  the 
standard  for  pizza.  The  Department  has 
determined  that  the  proposal  should  be 
withdrawn,  and  it  is  terminating  the 
rulemaking  in  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ashland  L  demons,  Acting 
Director,  Standards  and  Labeling 
Division,  Meat  and  Poultry  Inspection 
Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-6042. 

SUPPt^MENTARY  INFORMATION:  A 

proposed  rule  was  issued  by  FSIS  in 
1973  {38  FR  16363)  to  allow  the  use  of 
uncooked  meat  in  pizza  products  and  to 
identify  a  minimum  cheese  requirement 
In  pizzas  with  meat  or  sausage.  A  final 
rule  was  not  issued.  In  1983,  a  new 
proposed  rule  (48  FR  35654)  was  issued, 
withdrawing  and  superseding  the 
previous  proposal,  to  establish  certain 
labeling  requirements  for  meat  and 
poultry  products  containing  cheese 
substitutes  and  to  amend  the  Federal 
meat  inspection  regulations  on  the 
standard  for  pizza  (9  CFR  319.600)  to 
require  a  minimum  cheese  content  and 
to  clarify  that  only  cooked  meat  or  meat 
food  products  can  be  used  in  pizza  with 
meat. 
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The  Department  received  5,543 
written  comments  to  the  proposed  rule 
concerning  standards  for  meat  pizzas 
aod  the  labeling  of  meat  and  poultry 
products  containing  cheese  substitutes. 
The  majority  of  comments  (5.155)  was 
submitted  by  consumers.  Many  of  the 
commenters  opposed  the  proposed  rule 
for  various  reasons. 

A  comment  in  opposition  to  the 
proposed  rule,  submitted  by  the 
Pillsbury  Company  of  Minneapolis, 
Minnesota,  pointed  out  that  a  different 
labeling  scheme  for  cheese  substitutes 
implied  that  these  products  are 
"inferior"  to  natural  cheese.  Research 
conducted  by  the  company  indicates 
that  there  is  very  little  difference 
between  cheese  substitutes  and  cheese 
from  a  nutritional  or  organoleptic 
standpoint.  The  company  further 
pointed  out  that  cost  savings  from  the 
use  of  cheese  substitutes  benefits 
manufacturers  and  consumers,  and  that 
as  such,  there  was  no  need  for  a  change 
in  the  existing  standard. 

Some  commenters  opposed  the 
requirement  that  product  names  must  be 
qualified  when  a  cheese  substitute  is 
used  in  place  of  or  in  combination  with 
cheese.  These  commenters  pointed  out 
that  the  use  of  cheese  substitutes  is 
made  known  to  consumers  through  the 
ingredients  statement  disclosure. 
Because  the  use  of  cheese  substitutes  is 
already  required  on  product  labeling, 
these  commeters  contended  that  costs 
incurred  by  labeling  changes  were 
unwarranted. 

Some  commenters  also  opposed  the 
proposed  rule  on  the  basis  that  it  would 
prohibit  meat  pizzas  from  being 
formulated  entirely  with  cheese 
substitutes  in  place  of  cheese.  For 
dietary  reasons  these  commenters 
desired  the  ability  to  purchase  meat 
pizzas  that  contain  no  dairy  products. 

The  Department  believes  that  those 
comments  in  opposition  to  the  proposed 
rule  are  persuasive.  In  addition, 
approximately  4,000  comments  were 
received  relating  to  the  proposed 
clarification  of  existing  requirements 
that  pizzas  may  contain  only  cooked 
meat.  Seventy-five  percent  of  these 
comments  supported  the  current 
requirement.  The  cooked  meat 
requirement  is  understood  by  the 
regulated  industry  and  enforced  through 
prior  label  approval  and  inspection 
mechanisms.  As  such,  the  Department 
does  not  believe  that  a  regulatory 


change  is  warranted  to  clarify  a 
requirement  that  is  understood  by  all 
parties  that  must  apply  the  requirement. 

Upon  reconsideration  of  the  issues 
involved  in  this  proceeding,  the 
Department  has  concluded  that  the 
proposed  new  requirements  are  not 
necessary  and  the  proposed  rule  should 
not  be  promulgated  as  a  final  rule. 
Therefore,  the  Department  is       ..»,. 
withdrawing  the  proposal  and     .    -     -,. 
terminating  rulemaking  proceedings  in 
this  matter. 

Done  at  Washington.  DC,  on  April  7, 1987. 
Donald  L  Houston, 

Administrator,  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  87-8145  Filed  4-10-87;  8:45  am] 

BILUNQCOOC  M1«-OM-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adntlnlstration 

14  CFR  Part  71 

t  Airspace  Dociiet  No.  S7-AGL-21 

Proposed  Alteration  of  VOR  Federal 
Airway  Between  Zanesvllle,  OH,  and 
Kokomo,  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnoii:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-214 
between  Zanesville,  OH,  and  Kokomo, 
IN.  The  Indianapolis  Air  Route  Traffic 
Control  Center  (ARTCC)  has  been 
resectorized  and  V-214  has  been 
identified  for  deletion  so  as  not  to 
complicate  new  arrival  routes  to 
Cincinnati  and  Columbus,  OH,  terminal 
areas.  This  action  would  decrease  en 
route  and  terminal  delays,  increase 
safety,  reduce  coordination  procedures 
and  controller  workload. 

DATE:  Comments  must  be  received  on  or 
before  May  25, 1987. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region,  Attention:  Manager, 
Air  Traffic  Division.  Docket  No.  87- 
AGL-2,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
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5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  infomal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURThER  INFORMATION  CONTACT. 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9254. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-AGL-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
conunents  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-214  between  Kokomo,  IN, 
VORTAC  and  Appleton,  OH,  VORTAC. 
In  order  to  improve  traffic  flow  in  that 
area.  FAA  plans  to  resector  certain 
sections  in  the  Indianapolis  ARTCC  to 
enhance  traffic  flow  Into  Cinciimati,  OH. 
and  Columbus,  OH,  terminal  areas.  This 
action  would  decrease  en  route  and 
terminal  delays,  increase  safety,  reduce 
coordination  procedures  and  controller 
workload.  Section  n.l23  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C  dated 
January  2, 1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiHty  Act 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
Airways. 

The  Proposed  Amendment 
PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autbocity:  49  U.S.C.  134S(8),  13S4(a).  1510: 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 


971.123    [Ammxtod] 

2.  Section  71.123  is  amended  as 
follows: 

V-214  lAmended] 

By  deleting  the  words  "Richmond,  IN;  INT 
Richmond  097'  and  Appleton.  OH.  236* 
radiaU;  INT  Appleton  236*  and  substituting 
the  words  "Richmond.  IN.  From  LNT 
Appleton.  OR  236T(23«*  M) " 

Issued  in  Washington.  DC  on  April  3. 1987. 
Harold  H.  Do%viMy. 
Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doa  87-8111  Filed  4-10-87;  8:45  am) 

BIUJMQ  CODE  •910-B-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rectamatton 
and  Enforcement 

30  CFR  Part  700 

Pemtanent  Regulatory  Program; 
Definitions 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 

action:  Proposed  rule;  notice  of  hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
proposes  to  amend  its  rules  to  add  a 
definition  of  the  terms  OSM  and 
OSMRE.  These  terms  if  adopted  will  be 
cross-referenced  in  the  Federal 
programs  established  by  OSMRE  for  the 
States  of  Georgia,  Idaho,  Massachusetts. 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island.  South  Dakota,  Tennessee, 
and  Washington.  Upon  request  OSMRE 
will  hold  hearings  in  these  States  to 
receive  testimony  as  to  whether  unique 
conditions  exist  in  any  of  these  States 
relating  to  the  proposed  definition. 

date:  Public  Hearing:  Upon  request 
OSMRE  will  hold  a  public  hearing  on 
the  proposal  in  a  Federal  program  State 
at  a  time  and  on  a  date  to  be  announced 
prior  to  the  hearing.  OSMRE  will  accept 
a  request  for  a  public  hearing  in  a 
Federal  program  State  until  5:00  p.m. 
Eastern  Time  on  April  30, 1987. 
Individuals  wishing  to  attend  but  not 
testify  at  any  hearing  should  contact  the 
person  identified  under  "FOR  further 
information  contact"  beforehand  to 
verify  that  the  hearing  will  be  held. 

addresses:  Public  Hearings:  The 
addresses  for  any  hearings  scheduled  in 
the  States  of  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington 
will  be  announced  prior  to  the  hearings. 
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Request  for  public  bearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  "FOR  furthcr 
INFORMATION  CONTACT." 

FOB  FURTHER  WFORMATION  CONTACT: 

Andrew  F.  DeVito.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  Telephone:  (202)  343-5241 
(Commercial  or  FTS). 

SUPPt^MENTARY  INFORMATION:  On 

March  31, 1987  (52  FR  10352)  OSMRE 
published  a  proposed  rule  which  among 
other  things  would  revise  existing  30 
CFR  700.5  by  adding  a  definition  of  the 
terms  OSM  and  OSMRE  to  mean  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  established  under  Title 
n  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  30  U.S.C.  1201 
et  seq.  The  definition  would  apply 
throughout  30  CFR  Chapter  VII.  The 
proposed  definition  also  would  apply 
through  cross-referencing  to  the 
following  Federal  program  States: 
Georgia,  Idaho,  Massachusetts, 
Michigan.  North  Carolina,  Oregon. 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  The  Federal  programs 
for  these  States  appear  at  30  QFR  Parts 
910.  912,  921.  922.  933.  937.  939.  94l.  942, 
and  947,  respectively.  Comments  are 
specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
States  relating  to  this  proposal  which 
should  be  reflected  either  as  changes  to 
the  national  rules  or  as  State-specific 
amendments  to  any  or  all  of  the  Federal 
programs. 

Any  person  interested  in  participating 
at  a  hearing  in  any  of  the  Federal 
program  States  should  inform  Mr. 
DeVito  (see  "for  further  information 
COMTACT")  either  orally  or  in  writing  by 
5:00  p.m.  Eastern  Time  on  April  30, 1987. 
If  no  one  has  contacted  Mr.  DeVito  to 
express  an  interest  in  participating  in  a 
hearing  by  that  dale,  no  hearing  will  be 
held.  If  only  one  person  expresses  an 
interest,  a  public  meeting  rather  than  a 
hearing  may  be  held  and  the  results 
included  in  the  Administrative  Record. 
Those  who  wish  to  comment  on  the 
proposed  rule  but  not  to  attend  a  public 
hearing  may  do  so  by  submitting  written 
comments.  The  March  31, 1987  notice 
contains  detailed  instructions,  including 
addresses,  for  anyone  wishing  to  submit 
written  comments  on  the  proposed  rule. 

Dated:  April  7, 1987.  -   ■• 

Jed  D.  Christensen, 

Director.  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

[FR  Doc.  87-8129  Filed  4-10-87;  8:45  am] 

BrUJNG  CODE  4310-OS-M 


SELECTIVE  SERVICE  SYSTEM 

32  CFR  Part  1662 

Rule«  Regarding  AvaHabiHty  of 
Information;  Freedom  of  Infonnation 
Reform  Act 

A6ENCY:  Selective  Service  System. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Selective  Service  System 
proposes  to  amend  its  Rules  Regarding 
Availability  of  Information  te  implement 
the  Freedom  of  Information  Reform  Act 
(FOI  Reform  Act),  Pub.  L  99-570.  in 
accord  with  OMB  Guidelines  (52  FR 
10017)  by  revising  the  schedule  of  fees 
apphcable  to  requests  for  records 
pursuant  to  the  Freedom  of  Information 
Reform  Act  (FOIA). 

DATE:  Comments  on  this  proposal 
should  be  received  by  April  20, 1987  so 
that  the  System  can  meet  the  statutory 
requirement  to  publish  revised  FOIA  fee 
regulations  in  final  form  no  later  than 
April  25, 1987.  A  short  comment  period 
is  appropriate  in  light  of  the  fact  thai 
these  regulations  directly  follow,  almost 
verbatim,  the  OMB  final  guidance.  The 
affected  public  received  notice  through 
OMB's  proposed  guidance  that  Agencies 
would  be  required  to  issue  implementing 
regulations  based  on  OMB's  final 
guidance.  OMB  provided  a  30-day  public 
comment  period  prior  to  publications  of 
its  final  guidance. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  comments  to  Selective 
Service  System,  ATTN:  General 
Counsel,  Washington,  D.C.  20435. 
FOR  FURTHER  INFORMATION  CONTACT: 

Henry  N.  Williams,  General  Counsel, 
Selective  Service  System,  Washington, 
DC.  20435,  Phone  (202)  724-1167. 
SUPPLEMENTARY  INFORMATION:  The  FOI 
Reform  Act  requires  each  agency  to 
"promulgate  regulations,  pursuant  to 
notice  and  receipt  of  public  comment, 
specifying  the  schedule  of  fees 
applicable  to  the  processing  of  requests 
under  the  Freedom  of  Information 
Act  .  .  .  ."  This  schedule  conforms  to 
the  guidelines  promulgated  by  the  Office 
of  Management  and  Budget  (OMB)  on 
March  27. 1987  (52  FR  10017). 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 5  U.S.C-  601  et  seq.).  I  have 
determined  that  the  proposed 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
an^endment »  a  change  to  agency 
procedures  and  practice  and  does  not 
harve  a  particular  effect  on  small 
enftities. 


List  of  Subjects  in  32  CFR  Part  1662 

Freedom  of  Information  Act.  Selective 
Service  System. 

Dated:  April  8, 1987. 
WUfred  L.  Ebel. 

Acting  pirector. 

The  proposed  regulations  are  set  forth 
below, 

PART  1662— FREEDOM  OF 
INFORMATION  ACT  (FOIA)  , 

PROCEDURES 

1.  The  authority  citation  for  Part  1662 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  Section  1662.6  is  revised  to  read: 
§  1 662.(1    Fm  schedule;  waiver  of  fees. 

(a)  Definitions — For  the  purposes  of 
this  section: 

(1)  "Direct  costs"  mean  those 
expenditures  which  the  Selective   " 
Service  System  (SSS)  actually  incurs  in 
searching  for  and  duplicating  (and  in  the 
case  of  commercial  requesters, 
reviewing)  documents  to  respond  to  a 
FOIA  request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  16  percent  of  the 
rate  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  The  term  "search"  includes  all  time 

spent  lookng  for  material  that  is 
responsive  to  a  request,  including  page- 
by-pa^  or  line-by-line  identification  of 
material  within  documents.  "Search" 
should  be  distinguished  from  "review" 
of  material  in  order  to  determine 
whether  the  material  is  exempt  from 
disclosure  (see  paragraph  (a)(4)  below). 
Searches  may  be  done  manually  or  by 
computer  using  existing  programming. 

(3)  "Duplication"  refers  to  the  process 
of  making  a  copy  of  a  document 
necessary  to  respond  to  an  FOIA 
request.  Such  copies  may  take  the  form 
of  paper  copy,  microform,  audio-visual 
materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others. 

(4)  "Review"  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request  to 
determine  whether  any  portion  of  any  . 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing  any 
documents  for  disclosure,  e.g..  doing  aH 
that  is  necessary  to  excise  them  and 
otherwise  to  prepare  them  for  release. 
Review  does  not  include  time  spent 
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resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(5)  The  term  "commercial  use  request" 
refers  to  a  request  from  or  on  behalf  of 
one  who  seeks  information  for  the  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  request  properly  belongs  in  this 
category  the  agency  must  determine  the 
use  to  which  a  requester  will  put  the 
documents  requested.  Moreover  where 
there  is  reasonable  cause  to  doubt  the 
use  to  which  a  requester  will  put  the 
records  sought,  or  where  that  use  is  not 
clear  from  the  request  itself,  the  agency 
may  seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category. 

(6)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  The  term  "non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  (a)(5)  above,  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the  results 
of  which  are  not  intended  to  promote 
any  particular  product  or  industry. 

(8)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  services), 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 


not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  the  agency  may  also 
look  to  the  past  publication  record  of  a 
requester  in  making  this  determination, 
(b)  Fees  to  be  Charged — Categories  of 
Requesters.  There  are  four  categories  of 
FOIA  requesters:  commercial  use 
requesters:  education  and  non- 
commercial scientific  institutions: 
representatives  of  the  news  media:  and 
other  requesters.  The  FOI  Reform  Act 
prescribes  speciHc  levels  of  fees  for 
each  of  these  categories: 

(1)  Commercial  use  requesters — A 
request  for  documents  for  commercial 
use  will  be  assessed  charges  which 
recover  the  full  direct  costs  of  searching 
for,  reviewing  for  release,  and 
dupUcating  the  records  sought. 
Requesters  must  reasonably  describe 
the  record  sought  Commercial  use 
requesters  are  not  entitled  to  two  hours 
of  free  search  time  near  100  free  pages 
of  reproduction  of  documents.  The  cost 
of  searching  for  an  reviewing  records 
will  be  recovered  even  if  there  is 
utimately  no  disclosure  of  records  (see 
(5)  below). 

(2)  Educational  and  Non-commercial 
Scientific  Institution  Requesters — 
Documents  to  requesters  in  this  category 
will  be  provided  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  show  that  the  request  is  bieng 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  Requesters  must  reasonably 
describe  the  records  sought 

(3)  Requesters  who  are 
Representatives  of  the  News  Media — 
Documents  will  be  provided  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  meet  the  criteria  in  (a)(8)  above, 
and  his  or  her  request  must  not  be  made 
for  a  commercial  use.  A  request  for 
records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use.  Requesters 
must  reasonably  describe  the  records 
sought. 

(4)  All  Others  Requesters— The 
agency  will  charge  requesters  who  do 
not  fit  into  any  of  the  categories  above 
fees  which  recover  the  full  reasonable 


direct  cost  of  searching  for  an 
reproducing  records  that  are  responsive 
to  the  request,  except  that  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  shall  be  furnished 
without  charge.  Moreover,  requests  from 
record  subjects  for  records  about 
themselves  filed  in  the  agency's  systems 
of  records  will  continue  to  be  treated 
under  the  fee  provisions  of  the  Privacy 
Act  of  1974  which  permit  fees  only  for 
reproduction. 

(c)  Assessment  and  collection  of 
fees — (1)  Aggregated  requests.  If  the 
Records  Manager  reasonably  believes 
that  a  requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Records  Manager  may  aggregate  any 
such  requests  accordingly. 

(2)  Payment  procedures — (i)  Fee 
payment  The  Records  Manager  may 
assume  that  a  person  requesting  records 
pursuant  to  this  Part  will  pay  the 
applicable  fees,  unless  a  request 
includes  a  limitation  on  fees  to  be  paid 
or  seeks  a  waiver  or  reduction  of  fees 
pursuant  to  paragraph  (4)  below.  Unless 
applicable  fees  are  paid,  the  agency  may 
use  the  authorities  of  the  Debt 
Collection  Act  (Pub.  L  97-365),  including 
disclosure  to  consumer  reporting 
agencies  and  use  of  collection  agencies, 
where  appropriate,  to  encourage 
payment. 

(ii)  Advance  payment.  (A)  The 
Records  Manager  may  require  advance 
pajTnent  of  any  fee  estimated  to  exceed 
$250.  The  Records  Manager  may  also 
require  full  payment  in  advance  where  a 
requester  has  previously  failed  to  pay 
fees  in  a  timely  fashion. 

(B)  If  the  Records  Manager  estimates 
that  the  fees  will  likely  exceed  $25,  he 
will  notify  the  requester  of  the  estimated 
amount  of  fees,  unless  the  requester  has 
indicated  in  advance  his  willingness  to 
pay  fees  as  high  as  those  anticipated. 
Such  a  notice  shall  o^er  a  requester  the 
opportunity  to  confer  with  agency 
personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(3)  Late  charges.  The  Records 
Manager  may  assess  interest  charges 
when  fee  payment  is  not  made  within  30 
days  of  the  date  on  which  the  billing 
was  sent  Interest  will  be  at  the  rate 
prescribed  in  section  3717  of  Title  31 
U.S.C.A. 

(4)  Waiver  or  reduction  of  fees,  (i) 
Standards  for  determining  waiver  or 
reduction.  The  Records  Manager  shall 
grant  a  waiver  or  reduction  of  fees 
chargeable  under  this  section  where  it  is 
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determined  that  disclosure  of  the 
information  is  in  the  public  interest 
oecause  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Selective  Service  System  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  The  Records  Manager 
shall  also  waive  fees  that  are  less  than 
the  average  cost  of  collecting  fees.  In 
determining  whether  disclosure  is  in  the 
public  interest,  the  following  factors 
may  be  considered: 

(A)  The  relation  of  the  records  to  the 
operations  or  activities  of  the  System: 

(B)  The  information  value  of  the 
information  to  be  disclosed; 

(C)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure: 

(D)  The  significance  of  that 
contribution  to  the  public  understanding 
of  the  subject; 

(E)  The  nature  of  the  requester's 
personal  interest,  if  any,  in  the 
disclosure  requested:  and 

(F)  Whether  the  disclosure  would  be 
primarily  in  the  requester's  conmiercial 
interest. 

(ii)  Contents  of  request  for  waiver. 
The  Records  Manager  will  normally 
deny  a  request  for  a  waiver  of  fees  that 
does  not  include: 

(A)  A  clear  statement  of  the 
requester's  interest  in  the  requested 
documents: 

(B)  The  use  proposed  for  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use; 

(C)  A  statement  of  how  the  public  will 
benefit  from  such  use  and  from  the 
release  of  the  requested  documents;  and 

(D)  If  specialized  use  of  the 
documents  or  information  is 
contemplated,  a  statement  of  the 
requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(iii)  Burden  of  proof.  In  aU  cases  the 
burden  shall  be  on  the  requester  to 
present  evidence  or  information  in 
support  of  a  request  for  a  waiver  of  fees. 

(5]  Fees  for  nonproductive  search. 
Fees  for  record  searches  and  review 
may  be  charged  even  if  not  responsive 
documents  are  located  or  if  the  request 
is  denied,  particularly  if  the  requester 
insists  upon  a  search  after  being 
informed  that  it  is  likely  to  be 
nonproductive  or  that  any  records  found 
are  likely  to  be  exempt  from  disclosure. 
The  Records  Manager  shall  apply  the 
standards  set  out  in  paragraph  (4)  above 
in  determining  whether  to  waive  or 
reduce  fees. 


Appendix  A  to  §  1662.6 — Freedom  of 
Inifoimation  Fee  Schedule 

Duplication: 

Photocopy,  per  standard  page $.10 

Paper  Copies  of  microfiche,  per 
firame $.10 

Search  and  review: 

Salary  of  the  employee  (the  basic  rale 
of  pay  of  the  employee  plus  16  percent 
of  that  rate  to  cover  benefits), 
performing  the  work  of  manual  search 
and  review. 

Computer  search  and  production: 

For  each  request  the  Records  Manager 
will  separately  determine  the  actual 
direct  costs  of  providing  the  service, 
including  computer  search  time,  tape  or 
printout  production,  and  operator  salary. 

Special  services: 

The  Records  Manager  may  agree  to 
provide  and  set  fees  to  recover  the  costs 
of  special  services  not  covered  by  the 
Freedom  of  Information  Act  such  as 
certifying  records  or  information, 
packaging  and  mailing  records,  and 
sending  records  by  special  methods 
such  as  express  mail.  The  Records 
Manager  may  provide  self-service 
photocopy  machines  and  microfiche 
printers  as  a  convenience  to  requesters 
and  set  separate  per-page  fees  reflecting 
the  cost  of  operation  and  maintenance 
of  those  machines. 

Fee  waivers: 

For  qualifying  educational  and 
noncommercial  scientific  institution 
requesters  and  representatives  of  the 
news  media  the  Records  Manager  will 
not  asses  fees  for  review  time,  for  the 
first  100  pages  of  reproduction,  or,  when 
the  records  sought  are  reasonably 
described,  for  search  time.  For  other 
noncommercial  use  requests  no  fees  will 
be  assessed  for  review  time,  for  the  first 
100  pages  of  reproduction,  or  for  the  first 
two  hours  of  search  time. 

The  Records  Manager  will  waive  in 
full  fees  that  total  less  that  $1.00  or  that 
are  less  than  the  average  cost  of 
collecting  fees. 

The  Records  Manager  will  also  waive 
or  reduce  fees,  upon  proper  request,  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  System  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

[FR  Doc.  87-8206  Field  4-10-87;  8:45  am] 
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FEDERAL  MARmME  COMMISSION 

46  CFR  Part  586 

[Doctcet  No.  87-«] 

Actions  To  Adiust  or  Meet  Conditions 
Unfavorable  to  Shipping  In  tt>e  United 
States/Peru  Trade 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  in  response  to  apparent 
unfavorable  conditions  in  the  foreign 
oceanbome  trade  between  the  United 
States  and  Peru  proposes  rules 
suspending  the  tariffs  of  Peruvian-flag 
carriers  in  that  trade  unless  certification 
is  received  ensuring  that  these 
conditions  no  longer  exist.  The  effect  of 
the  rule  will  be  to  adjust  or  meet 
unfavorable  conditions  by  imposing 
burdens  on  Peruvian-flag  carriers  which 
approximate  those  imposed  on  non- 
Peruvian>flag  carriers  by  Peruvian  laws 
and  regulations. 

DATE:  Comments  due  on  or  before  May 
13, 1987. 

ADDRESS:  Comments  (Original  and  15 
copies)  to:  Joseph  C.  Polking,  Secretary. 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  DC  20573, 
(202)  523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street.  NW.,  Washington.  DC  20573, 
(202)  523-5740. 
SUPPLEMENTARY  INFORMATION: 

Pursuant  to  the  authority  of  section 
19(l)(b),  Merchant  Marine  Act  1920 
( "Section  19").  46  U.S.C.  app.  876.  as 
implemented  by  46  CFR  Part  585.  the 
Federal  Maritime  Commission 
("Commission")  is  authorized  and 
directed  to  make  rules  and  regulations 
affecting  shipping  in  the  foreign  trade  of 
the  United  States  in  order  to  adjust  or 
meet  general  or  special  conditions 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  and  which 
arise  out  of,  or  result  from,  foreign  laws, 
rules  or  regulations,  or  from  competitive 
methods  or  practices  employed  by 
owners,  operators,  agents  or  masters  of 
vessels  of  a  foreign  country. 

The  types  of  conditions  which  the 
Commission  has  found  to  be 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  are  set  forth 
at  46  CFR  585.3.  Among  these  are 
conditions  which:  (1)  Preclude  vessels  in 
the  foreign  trade  of  the  United  States 
from  competing  in  the  trade  on  the  same 
basis  as  any  other  vessel;  (2)  reserve 
substantial  cargoes  to  the  national-flag 
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or  other  vessels  and  fail  to  provide,  on 
reasonable  terms,  for  effective  and 
equal  access  to  such  cargo  by  vessels  in 
the  foreign  trade  of  the  United  States; 
and  (3)  are  discriminatory  or  unfair  as 
between  carriers,  shippers,  exporters, 
importers,  or  ports  or  between  exporters 
from  the  United  States  and  their  foreign 
competitors,  46  CFR  585.3  (a),  (b)  and 
(d). 

Background 

The  Commission  has  received  a 
number  of  complaints  from  shippers, 
shippers'  associations,  freight 
forwarders  and  third-flag  carriers 
regarding  conditions  in  the  United 
States/Peru  trade  ("Trade").  In  addition, 
certain  comments  filed  in  connection 
with  a  proposed  equal  access  agreement 
among  U.S.  and  Peruvian-flag  carriers 
(Agreement  No.  204-010986) •  cited 
certain  potential  adverse  conditions  in 
the  Trade.  Those  commenting  contend 
that  actions  taken  by  the  Government  of 
Peru  have  created  actual  or  potential 
unfavorable  conditions  in  the  Trade. 
Although  the  Commission  has  not 
received  a  formal  petition  for 
rulemaking  under  Section  19,  a  number 
of  those  commenting  request  that  the 
Commission,  on  its  own  motion,  take 
action  under  Section  19  to  remedy  the 
alleged  unfavorable  conditions. 

These  complaints  arise  out  of  the 
enactment,  implementation  and 
enforcement  by  the  Government  of  Peru 
of  Supreme  Decree  No.  009-86-TC  * 
("Supreme  Decree"),  which  became 
effective  on  February  28. 1986,  and 
which  reserves  for  Peruvian-flag  carriers 
100  percent  of  all  imported  and  exported 
ocean  freight  generated  by  Peru's 
foreign  trade.  The  amount  of  cargo 
reserved  by  the  Supreme  Decree  for 
Peruvian-flag  carriers  may  be  reduced 
as  follows:  (1)  On  the  basis  of  strict 
reciprocity:'  (2)  pursuant  to  government 
or  commercial  agreements  *  among  non- 


'  This  agreement  was  filed  wilh  the  Commission 
on  AuRust  24. 1966.  bnji  has  not  become  effective. 
The  Commission  requested  fuiilter  information  on 
the  agreement.  However,  to  dale  no  response  from 
the  parlies  has  been  received. 

'  Supreme  Decree  No.  009-86-TC  amended 
Supreme  Decree  No.  036-a2-TC.  which  reserves 
Peruvian  import  and  export  cargoes  for  Peruvian- 
flag  vessels  and  sets  out  waiver  and  cargo  manifest 
certification  requirements.  While  Supreme  Decree 
No.  036-82-TC  has  been  in  place  smce  September. 
1982.  apparently,  non-associate  and  non-f'enivian- 
flag  carriers  were  allowed  to  operate  freely  in  the 
Trade. 

'  E.g.,  U.S.  carriers'  access  to  Peruvian  cargoes 
will  t>e  proportional  to  Peruvian  carriers'  access  to 
U.S.  cargoes. 

*  NonPeruvianflag  carriers  which  become 
parlies  to  such  commercial  agreements  may  be 
granted  associate  status  upon  approval  by  the 
Peruviiin  Government.  Associate  carriers  are 
generally  excepted  from  cargo  manifest  certification 


Peruvian  and  Peruvian-flag  carriers, 
preferably  including  Compania  Peruana 
de  Vapores  ("CPV"].  the  Peruvian  state 
shipping  line;  or  (3)  when  the  Peruvian 
Director  General  of  Maritime 
Transportation  or  Peruvian  Consuls 
grant  non-Peruvian-flag  or  non-associate 
carriers  authorization  to  carry  Peruvian 
export  or  import  cargoes.  Authorization 
for  the  use  of  non-Peruvian-flag  or  non- 
associate  carriers  may  be  granted  in  the 
form  of  a  waiver  or  cargo  manifest 
certification  when  Peruvian-flag  or 
associate  carriers  are  not  available  and 
in  position  within  12  days  •  following  the 
proposed  date  of  shipment  of  non- 
perishable  products,  or  within  4  days  in 
the  case  of  perishable  products,  or  when 
no  Peruvian-flag  carrier  serves  the 
relevant  port. 

During  March,  1986.  following  the 
implementation  of  the  Supreme  Decree, 
the  Commission  received  a  number  of 
communications  from  shippers,  shippers' 
associations,  and  carriers  expressing 
concern  over  the  inability  of  shippers  to 
select  their  preferred  carriers  and  of 
non-Peruvian-flay  carriers  to  operate 
freely  in  the  Trade.  Shippers  alleged  that 
service  levels  would  be  inadequate  if 
third-flag  carriers  were  eliminated  from 
the  Trade.  Further,  they  alleged  that 
Peruvian-flay  carriers'  service  was 
unreliable  and  inadequate.  Comments 
reported  that  shippers  had  become 
reluctant  to  use  non-Peruvian-flag 
carriers  because  of  penalties  that  may 
be  incurred  for  violating  the  Supreme 
Decree. 

In  order  to  obtain  further  information 
regarding  conditions  in  the  Trade,  the 
Commission  issued  a  Notice  in  the 
Federal  Register  on  April  22, 1986  (51  FR 
15069)  ("April  Notice"),  requesting 
interested  persons  to  submit  views, 
arguments  or  data  relating  to  the  impact 
of  the  Government  of  Peru's  Supreme 
Decree,  no  later  than  May  18, 1986.» 

The  April  Notice  indicated  that,  based 
on  the  fcomments  received,  the 
Commission  would  evaluate  conditions 
in  the  Trade  and  determine  whether 
action  pursuant  to  Section  19  was 
warranted.  The  April  Notice  further 
indicated  that  the  Commission  was 
requesting  the  Department  of  State  to 
continue  and  intensify  its  efforts  to 
reach  a  resolution  to  this  matter  through 


and  waiver  requirements  under  Supreme  Decree 
Nos.  009-86-TC  and  036-82-TC 

>  Supreme  Decree  No.  033-86-TC  of  June  11. 1986. 
modified  Supreme  Decree  No.  009-86-TC  by 
reducing  the  numlier  of  days  a  shipment  must  wait 
for  a  Peruvian  or  associate  carrier  from  15  days  to 
12  days. 

*  On  May  IS,  1988.  the  Commission  granted  a 
request  by  certain  carriers  in  the  Trade  to  extend 
the  due  date  for  all  comments  from  May  18  to  )une 
18. 1986. 


diplomatic  channels  with  the 
Government  of  Peru. 

Comments  to  the  April  Notice  were 
received  from  17  interested  parties. 
Those  commenting  included  shippers, 
shippers'  associations,  Peruvian  and 
non-Peruvian-flag  carriers. 

Comments  filed  by  shippers,  shippers' 
associations  and  non-Peruvian  carriers 
generally  alleged  that:  (1)  The 
Government  of  Peru's  waiver  system  is 
severely  restricting  the  participation  of 
third-flag  carriers  in  the  Trade  and  has 
caused  at  least  one  carrier  to  cancel  port 
calls:  (2)  certain  shippers  prefer  the 
service  of  Chilean-flag  carriers  in  the 
Trade;'  (3)  shippers  are  experiencing  a 
deterioration  of  service  and  a  rise  in 
cost  associated  with  this  deterioration; 
(4)  U.S.-flag  carriers  are  currently  being 
permitted  to  operate  in  the  trade  even 
though  no  commercial  agreement 
between  U.S.  and  Peruvian-flag  carriers 
exists;*  and  (5)  negotiations  between  the 
Peruvian-flag  carriers  and  Peruvian 
Government  on  the  one  hand,  and  the 
non-Peruvian-flag  carriers  and  U.S.  and 
Chilean  Governments  on  the  other,  have 
not  produced  any  guarantees  from  the 
Peruvians  for  open  access  to  the  Trade. 

Joint  comments  were  filed  by  CPV 
and  Neptuno.  They  contended  that 
implementation  of  the  Supreme  Decree 
and  other  Peruvian  decrees  have  not 
and  will  not  result  in  conditions 
unfavorable  to  shipping  in  the  Trade, 
and.  therefore.  Commission  action  under 
section  19  is  unnecessary.  CPV  and 
Neptuno  stated  that  the  Supreme  Decree 
merely  continues,  with  certain 
modifications,  Peruvian  rules  and 
regulations  contained  in  prior  Peruvian 
decrees  or  laws.  They  interpreted  the 
provisions  of  the  Supreme  Decree  as 
alllowing  the  carriers  of  the  bilateral 
trading  partner  to  carry  up  to  50  percent 
of  the  cargoes  in  that  trade  on  the  basis 
of  reciprocity.  Further,  they  noted  that  if 
Peruvian-flag  or  associate  carriers  are 
not  available  within  the  required  time 
period,  a  wavier  for  the  shipment  of 
those  import  of  export  cargoes  would  be 
granted  immediately  to  the  rquesting 
non-Peruvian-flag  or  non-associate 
carrier.  CPV  and  Neptuno  gave  a 
number  of  reasons  for  the  Peruvian 
cargo  reservation  decrees,  including  the 
necessity  for  supporting  a  Peruvian 


'  Prior  to  the  implementation  of  the  Supreme 
Decree  in  February,  1986.  Chilean-flag  earners 
transported  approximately  35  peceni  of  the  cargoe* 
in  the  Trade  (source:  Bureau  of  Census). 

•  CPV  and  Naviera  Neptuno,  S,A.  ("Neptuno"),  a 
privately-owned  Peruvian-flag  carrier,  explained  in 
their  comments  that  the  Government  of  Peru  had 
agreed  to  grant  U.S.-flag  carriers  associate  status 
even  though  a  commercial  agreement  among  U.S. 
and  Peruvian-flag  carriers  was  not  yet  in  effect. 
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merchant  marine  and  the  fact  that 
Chilean-flag  carriers  had  increased  their 
share  of  general  cargo  carried  in  the 
Trade  from  7  percent  in  1982.  to  33 
percent  in  1985. 

On  June  17, 1986,  the  Department  of 
State  transmitted  to  the  Commission  a 
diplomatic  note  from  the  Government  of 
Peru.  In  this  note,  the  Peruvian 
Government  requested  a  six-month 
extension  of  the  Commission's  deadline 
for  submitting  comments  in  response  to 
the  April  Notice,  and  guaranteed  that 
over  this  period  there  would  be  no 
interruption  of  services  or  disruption  in 
the  Trade.  Before  acting  on  the 
Government  of  Peru's  request  for  a  six- 
month  extension,  the  Commission 
sought  clarification  from  the  Peruvian 
Government,  through  the  Department  of 
State,  regarding  the  status  of  U.S.  and 
third-flag  carrier  opeations  in  the  Trade, 
and  the  effect  on  those  carriers  of  the 
guarantee  referred  to  by  the 
Government  of  Peru.  On  August  19, 1986, 
the  Department  of  State  transmitted  to 
the  Commission  a  comunique  from  the 
Government  of  Peru  in  which  it  provided 
certain  assurances  ("Assurances") 
regarding  the  implementation  of  the 
Supreme  Decree  and  clarified  points 
made  in  its  diplomatic  note  of  June  17, 
1986. 

In  its  communique,  the  Government  of 
Peru  assured  that  Peruvian  regulations 
allow  third-flag  carriers  to  operate  in  the 
Trade  in  accordance  with  established 
rules,  and  that  over  the  six-month  period 
it  would  not  levy  and  fines  on  third-flag 
carriers  operating  in  the  Trade  for 
noncompliance  with  the  Supreme 
Decree.  Further,  the  Government  of  Peru 
informed  the  Commission  that  the 
Government  of  Chile  had  on  August  7, 
1986.  implemented  Resolution  No.  2 
which  excludes  Peruvian-flag  carriers 
from  operating  in  certain  Chile/third- 
country  trades  including  the  Chile/ 
United  States  trade." 

On  August  27, 1986,  the  Commission 
issued  a  Notice  in  the  Federal  Register 
(51  FR  30543)  ("August  Notice"),  stating 
the  following: 

By  removing  the  threat  of  penalties  for 
noncompliance  with  the  waiver  and  cargo 
manifest  certification  requirements,  the 
communique  from  the  Government  of  Peru  is 
taken  by  the  Commision  to  mean,  in  effect, 
that  shippers  will  be  allowed  to  select  the 


'  On  September  26. 1986,  il  was  reported  by  the 
Department  of  State  that  the  Government  of  Chile 
had  implemented  Resolution  No.  2  because  of  the 
Government  of  Peru's  decision  to  apply  the  Supreme 
Decree  to  Chilean  carriers.  The  Department  further 
explained  that  on  September  15. 1986.  the 
Government  of  Peru  issued  Ministerial  Resolution 
No.  044-86-TC/AC.  which  excludes  Chilean-flag 
vessels  from  transporting  cargo  in  certain  Peru/ 
third-country  trades  because  of  the  Government  of 
Chile's  refusal  to  lift  Resolution  No.  2. 


carrier  of  their  choice  and  all  carriers, 
inclucttng  U.S.  and  third-flag,  will  have  free 
and  open  access  to  the  U.S./Peru  trade. 
Based  on  this  understanding,  the  Commision 
is  hereby  serving  notice  that  it  will  defer  any 
action  pursuant  to  section  19(l)(b)  of  the 
Merchant  Marine  Act,  1920.  with  respect  to 
the  implementaion  of  the  February  Decree, 
for  a  period  of  six  months  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register  provided  the  assurances  given  in  the 
Peruvian  communique  transmitted  to  the 
Commision  on  August  19, 1988,  are  observed. 

Further,  the  Commission's  August 
Notioe  advised  that  it  did  not  see  a  need 
for  extending  the  comment  period,  as 
requested  by  the  Government  of  Peru, 
but  noted  that  it  would  expect  interested 
parties  to  advise  the  Commision 
pron^jtly  if  they  believe  that  conditions 
in  the  Trade  warrant  further 
Commission  action. 

Subsequent  to  the  issuance  of  the 
August  Notice,  there  were  further 
exchanges  of  letters  between  the 
Commission  and  the  Department  of 
State  regarding  the  ability  of  shippers  to 
select  their  preferred  carriers  and  non- 
Peruvian-flag  carriers  to  operate  freely 
in  the  Trade,  under  the  Peruvian 
Assurances.  Based  on  information 
obtained  from  the  Government  of  Peru, 
the  Department  of  State  reported  to  the 
Commission  that  the  waiver  requirement 
remained  in  effect,  even  though  the 
Government  of  Peru  would  not  impose 
fines  over  the  six-month  period  ending 
February  27, 1987,  for  use  of  non- 
Peruvian-flag  carriers  without  waivers. 
The  Department  of  State  further  advised 
that  because  shippers  are  not  prepared 
to  incur  the  risks  of  shipping  without 
waivers,  the  Peruvian  Assurances  have 
not  been  widely  tested. 

During  the  six-month  period  from 
August  27. 1986,  through  February  27, 
1987,  the  Commission  also  received 
communications  from  shippers,  shippers' 
associations,  freight  forwarders,  non- 
Peruvian-flag  carriers  and  the 
Government  of  Peru. 

Many  of  the  shippers  and  freight 
forwarders  commenting  complained  that 
they  had  been  unable  to  use  the  frequent 
and  dependable  service  of  third-flag 
carriers  in  the  Trade  because  of  the 
Government  of  Peru's  waiver  system 
and  exclusion  of  Chilean-flag  carriers 
from  the  Trade.  They  contended  that 
waivers  for  use  of  third-flag  carriers 
and,  in  one  instance,  for  use  of  a  U.S.- 
flag  carrier,  have  been  denied.  As  a 
result,  these  parties  stated  that  they 
have  been  forced  to  use  the  unreliable 
and  inadequate  services  of  Peruvian-flag 
carriers,  particularly  CPV.  They  noted 
that,  as  a  result,  they  had  experienced 
long  delays  and  shutouts  caused  by 
insufficient  capacity.  Cases  of  increases 


in  costs  were  reported  by  several 
shippers  due  to  their  inability  to  use 
their  preferred  carrier.  They  urged  the 
Commission  and  Department  of  State  to 
take  whatever  actions  were  necessary 
to  open  the  Trade  to  third-flag  carriers. 

Compania  Sud  Americana  de  Vapores 
("CSAV"),  a  Chilean-flag  carrier, 
conunentesd  that,  even  prior  to  the 
implementation  of  Peru's  Resolution  No. 
044-86-TC/AC, 'o  shippers  had  been 
unable  to  obtain  waivers  from  Peruvian 
Consuls  in  order  to  employ  it.  CSAV 
contended  that  most  shippers  and 
consignees  have  been  unwilling  to  take 
the  risk  of  failing  to  comply  with  the 
waiver  and  cargo  manifest  certiflcation 
requirements  of  Peruvian  law. 

On  February  20. 1987,  the  Department 
of  State  transmitted  to  the  Commission 
a  note  from  the  Government  of  Peru 
which  included  a  list  of  vessel  sailing 
schedules  in  the  Trade.  In  its  note,  the 
Government  of  Peru  stated  that  it  was 
providing  the  list  to  illustrate  that,  with 
the  exception  of  Chilean-flag  carriers, 
third-flag  carrier  participation  in  the 
Trade  had  increased  since  September, 
1988. 

After  the  six-month  period  ended  on 
February  27, 1987,  the  Commission 
received  additional  communications 
from  shippers'  associations,  Peruvian- 
flag  carriers,  third-flag  carriers  and  a 
U.S.-flag  carrier  which,  for  the  most  part, 
reported  on  developments  over  that 
period.  Shippers  for  Competitive  Ocean 
Transport  ("SCOT")  reiterated  its 
concern  over  the  lack  of  third-flag 
service  in  the  Trade  and  the  inadequate 
service  of  CPV.  SCOT  contended  that 
the  waiver  system  places  severe 
administrative  burdens  on  shippers,  and 
causes  delays  and  reductions  in 
customer  service.  SCOT  noted  that 
waivers  are  seldom  granted  for  use  of 
third-flag  carriers.  SCOT  also  mentioned 
that,  in  at  least  one  recent  case,  a  letter 
of  credit  was  used  to  implement  the 
Government  of  Peru's  cargo  reservation 
policies.  SCOT  explained  that  the  U.S. 
shipper  received  a  letter  of  credit 
wherein  the  Peruvian  customer  had 
specified  that  a  Peruvian-flag  or 
associate  carrier  must  be  used  for 
shipment  of  the  cargo.  Further,  SCOT 
stated  that  Peruvian  laws  discourage 
other  third-flag  carriers  from  entering 
the  Trade. 

CPV,  Neptuno  and  Empresa  Naviera 
Santa,  SA.  ("Santa"),  three  Peruvian- 
flag  carriers,  as  well  as  Lykes  Brothers 
Steamship  Co.,  Inc.,  a  U.S.-flag  carrier, 
submitted  comments  which  contended 
that  over  the  six-month  period  Peruvian 
and  U.S.-flag  service  in  the  Trade  has 


"  Seen.  9.  supra. 
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improved  and  is  now  adequate  for 
meeting  shipper  needs.  The  Peruvian- 
flag  carriers  stated  they  believe  that 
waivers  have  been  granted  liberally 
during  this  period,  but  that  due  to  the 
upgraded  service,  few  applications  have 
been  made. 

Great  Lakes  Transcaribbean  Line 
("GLTL"),  a  third-flag  carrier  operating 
in  the  Trade  from  ports  on  the  Great 
Lakes  to  ports  in  Peru,  commented  that 
it  had  previously  advised  the 
Commission  that  CPV  was  willing  to 
enter  into  commercial  negotiations 
regarding  CLTL's  access  to  the  Trade. 
GLTL  noted,  however,  that  no 
commercial  agreement  has  so  far  been 
reached.  GLTL  reported  that  it  had 
served  the  Trade  over  the  six-month 
period  on  the  basis  that  no  fmes  would 
be  imposed  for  noncompliance  with  the 
Supreme  Decree.  Now  that  the  six- 
month  period  hs  expired,  GLTL 
contended  that  the  risk  of  fines  has 
returned.  GLTL  requested  the 
Commission  to  take  appropriate  action 
to  ensure  its  access  to  the  Trade. 

CSAV  commented  that  the  six-month 
deferral  period  has  failed  to  reopen  the 
Trade  to  all  non-Peruvian-flag  carriers 
and  has  not  permitted  shippers  to  select 
their  preferred  carriers.  CSAV  also 
stated  that  there  has  been  a  continuous 
effort  by  the  Government  of  Chile  to 
resolve  the  situation  between  Peru  and 
Chile,  but  that  no  progress  hs  been 
made. 

Discussion 

On  the  basis  of  all  the  information 
received  to  date,  the  Commission  has 
reason  to  believe  that  unfavorable 
conditions  may  in  fact  exist  in  the 
foreign  oceanbome  trade  between  the 
United  States  and  Peru.  It  appears  tht 
the  Government  of  Peru,  through  its 
laws  and  regulations,  has  imposed 
burdens  on  non-Peruvian-flag  carriers 
which  are  not  experienced  by  Peruvian- 
flag  carriers  and  has  imposed 
restrictions  on  the  movement  of  United 
States'  goods  to  that  country  through  the 
implementation  of  its  waiver  system, 
cargo  manifest  certification  requirement 
and,  at  least  in  one  instance,  through  its 
letter  of  credit  requirement.  The 
restricitons  imposed  by  the  Government 
of  Peru  appear  to  have  had  an  injurious 
effect  on  carriers,  shippers  and  the 
Trade,  generally. 

U.S.  shippers  and  receivers  are 
deterred  or  restricted  from  using  the 
carrier  of  their  choice  by  the  Supreme 
Decree.  They  advise  that  they  have  been 
reluctant  to  employ  non-Peruvian-flag 
carriers  despite  the  Government  of 
Peru's  stated  policy  that  it  would  not 
impose  fines  for  noncompliance  with  the 
Supreme  Decree  for  the  six-month 


period  ending  February  27. 1987.  The 
record  shows  that  waivers  have  been 
denied  for  the  use  of  third-flag  carriers 
and,  in  one  instance,  for  the  use  of  a 
U.S. -flag  carrier. 

There  may  be  additional 
discriminatory  effects  on  U.S.  shippers. 
Peruvian  Resolution  No.  044-86-TC/AC 
excludes  Chilean-flag  carriers  from 
Peru/third-country  trades  with  the 
exception  of  the  Peru/Europe  trade 
when  carrying  cargoes  covered  by  the 
European  South  Pacific  and  Magellan 
Conference.  Thus,  the  practical  effect  of 
Peruvian  Resolution  No.  044-86-TC/AC 
is  to  deny  U.S.  shippers  the  ability  to 
employ  Chilean-flag  carriers  which, 
prior  to  the  implementation  of  the 
Supreme  Decree,  where  the  major  third  - 
flag  carriers  in  the  Trade."  Chilean-flag 
carriers  are  said  to  provide  efficient, 
low-cost  service  in  the  Trade.  The 
denial  of  such  service,  coupled  with  the 
fact  that  Chilean-fag  carriers  are 
currently  allowed  to  operate  within  the 
Peru/Europe  trade,  may  effectively 
create  conditions  unfavorable  to 
shipping  in  the  U.S.  trades  by 
discriminating  against  U.S.  shippers  in 
the  U.S.  trade  with  Peru  vis-a-vis  their 
competitors  shipping  cargoes  between 
Europe  and  Peru.  The  result  of  these 
restrictions  on  shipping  service  in  the 
Trade  may  be  to  put  at  risk  the  Peruvian 
markets  of  U.S.  shippers,  and  bring 
about  the  loss  of  these  markets  to 
European  competitors. 

Non-Peruvian-flag  or  non-associate 
carriers  find  themselves  in  a  position 
where  it  is  unlawful  for  them  to  carry 
cargoes  in  the  Trade  without  obtaining 
waivers  or  cargo  manifest  certifications. 
While  U.S.-flag  carriers  are  able  to 
operate  freely  in  the  Trade,  they 
nevetheless  are  technically  required 
under  Peruvian  law  to  become  associate 
carriers  in  order  to  gain  free  access  to 
the  Trade.  Peruvian-flag  carriers  which 
compete  for  U.S.  export  and  import 
cargoes  are  subjected  to  none  of  the 
impediments  imposed  on  non-Peruvian- 
flag  carriers  by  Peruvian  cargo 
reservation  laws. 

The  comments  and  data  provided  by 
the  Government  of  Peru  and  Peruvian- 
flag  carriers  did  not  satisfactorily  refute 
the  apparent  conditions  unfavorable  to 
shipping  in  the  Trade.**  The 


' '  See  n.  7,  supra. 

"The  data  provided  by  the  Government  of  Peru 
in  its  note  of  February  20. 1987.  is  of  questionable 
relevance.  For  example,  it  doe*  not  indicate  the  type 
of  carnage  [i.e..  liner,  bulk  or  tramp)  performed  by 
the  vessels  listed,  nor  does  it  indicate  the  amount  of 
cargo  carried  by  those  vessels.  Finally,  the  claimed 
increase  in  third-flag  carrier  access  to  the  Trade 
does  not  take  into  account  past  substantial 
participation  of  Chilean-flag  carrier*. 


Government  of  Peru  and  the  Peruvian- 
flag  carriers  did  not  dispute  the  fact  that 
waivers  or  cargo  manifiest  certifications 
are  required  for  cargoes  shipped  on  non- 
Peruvian-flag  or  non-associate  carriers 
and  are  granted  only  when  Peruvian-flag 
or  associate  carriers  are  unavailable 
within  the  required  time  period.  Further, 
while  the  Government  of  Peru  had 
previously  assured  the  Department  of 
State  that  letters  of  credit  would  not  be 
used  to  implement  its  cargo  reservation 
policies,  a  recent  letter  of  credit  under 
which  a  shipment  from  the  U.S.  was  to 
be  made  specified  that  a  Peruvian-flag 
or  associated  carrier  be  used. 

Nor  do  the  allegations  made  regarding 
adequacy  of  service  dispose  of  the 
matter  before  us.  Adequacy  of  service  is 
not  necessarily  the  primary 
consideration  in  Section  19 
proceedings."  The  issue,  while 
important,  is  not  determinative  here, 
given  the  scope  of  the  Peruvian  cargo 
reservation  decrees.  Nevertheless,  the 
fact  that  the  Peruvian  cargo  reservation 
decrees  impose  burdens  and  restrictions 
on  non-Peruvian-flag  carrier 
participation  in  the  Trade  and  may,  as  a 
result,  deny  shippers  their  preferred 
choice  of  carrier,  tends  to  call  into 
question  the  adequacy  of  service  in  the 
Trade. 

For  reasons  stated  above,  the 
Commission  finds  it  necessary  and 
appropriate  to  propose  action  to  adjust 
or  meet  apparent  conditions  described 
above  which  it  finds  unfavorable  to 
shipping  in  the  Trade.  Therefore, 
pursuant  to  Section  19  and  46  CFR  Part 
585.  the  Commission  will  initiate,  on  its 
own  motion,  a  proposed  rulemaking  to 
address  those  conditions. 

The  proposed  rule  allows  Peruvian- 
flag  carriers  25  days  from  the  date  of 
publication  of  a  final  rule  in  which  to  act 
to  avoid  suspension  of  their  tariffs  in  the 
Trade.  Such  carriers  may  obtain 
authorized  status  by  filing  with  the 
Commission  a  certificate  from  the 
Government  of  Peru  stating 
unequivocally  that  no  law.  regulation  or 
practice  precludes  any  non-Peruvian- 
flag  vessel  from  competing  in  the  Trade 
on  the  same  basis  as  any  other  vessel.  If 
a  Peruvian-flag  carrier  fails  to  submit 
the  required  certificate  within  25  days, 
its  tariffs  will  be  suspended  5  days 
subsequently.  Section  13(b)(3)  of  the 
Shipping  Act  of  1984.  46  U.S.C.  app. 
1712(b)(3).  subjects  a  carrier  which 
accepts  or  handles  cargo  for  carriage 


' '  See  Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United  Slates/ 
Venezuela  Trade.  No.  82-58.  Interim  Report  on 
Current  Status  of  Proceedings.  21  S.R.R.  1621,  V".;6- 
1627  (February  25. 1983). 
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under  a  tariff  which  has  been  suspended 
to  a  civil  penalty  of  up  to  $50,000  for 
each  shipment. 

Unless  implementation  of  the  waiver 
system  and  cargo  manifest  certification 
requirement  in  the  Trade  is  suspended. 
Peruvian-flag  carriers  could  not  obtain 
authorized  status.  Suspension  of  fines 
for  violations  of  the  Supreme  Decree 
would  not  by  itself  serve  to  confer 
authorized  status.  The  very  existence  of 
the  waiver  system  and  cargo  manifest 
certification  requirement  appears  to 
deter  shippers  from  using  non-Peruvian- 
flag  carriers.  Indications  are  that  these 
requirements,  even  when  made  subject 
to  some  form  of  penalty  immunity,  have 
a  chilling  effect  on  a  shipper's  selection 
of  the  carrier  of  its  choice. 

The  Commission  recognizes  that  the 
proposed  rule  has  implications  for  the 
situation  which  has  developed  between 
the  Governments  of  Peru  and  Chile. 
Because  the  Peruvian-flag  carriers  could 
only  obtain  authorized  status  upon  their 
submission  to  the  Commission  of  a 
certificate  stating  that  no  law,  regulation 
or  practice  of  the  Government  of  Peru 
will  preclude  non-Peruvian-flag  carriers 
from  competing  in  the  Trade,  authorized 
status  could  not  be  granted  as  long  as 
Chilean-flag  carriers  were  excluded 
from  the  Trade.  While  the  situation 
existing  between  the  Governments  of 
Peru  and  Chile  might  best  be  resolved 
on  a  bilateral  basis,  that  situation  will 
not  necessarily  prevent  the  Commission 
from  taking  whatever  ultimate  action  is 
deemed  necessary  and  appropriate  in 
the  U.S.Peru  trade  in  this  proceeding. 
However,  the  Commission  invites  the 
Governments  of  Peru  and  Chile  to 
submit  their  views  regarding  this  matter. 

In  order  to  provide  proper  notice  and 
a  fair  opportunity  to  respond  to  the 
proposed  action,  the  Commission  is 
giving  all  interested  parties  30  days  from 
the  date  of  publication  of  this  Notice  in 
the  Federal  Register  to  file  comments 
and  additional  factual  submissions 
relating  to  conditions  in  the  Trade.  To 
the  extent  possible,  all  factual 
assertions  should  be  attested  to  and 
accompanied  by  supporting 
documentation. 

List  of  Subjects  in  46  CFR  Part  586 

Cargo  vessels.  Exports.  Foreign 
relations.  Imports,  Maritime  carriers. 
Penalties,  Rates  and  fares.  Reporting 
and  recordkeeping  requirements. 

Therefore,  pursuant  to  section  19{l)(b) 
of  the  Merchant  Marine  Act,  1920,  46 
U.S.C.  app.  876(l)(b),  Reorganization 
Plan  No.  7  of  1961,  75  Stat.  840,  and  46 
CFR  Part  585,  it  is  proposed  to  add  a 
Part  586  to  Title  46  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 


PART  686— ACTIONS  TO  ADJUST  OR 
MEET  CONDITIONS  UNFAVORABLE 
TO  SHIPPING  IN  THE  UNITED 
STATES/PERU  TRADE  ("THE  TRADE") 

Sec. 

586.1  Cbnditions  unfavorable  to  shipping  in 
the  Trade. 

586.2  Peruvian-flag  carriers  without 
authorized  status — suspension  of  tariffs. 

Authority:  46  U.S.C.  app.  876(1  )(b):  46  CFR 
Part  585;  Reorganization  Plan  No.  7  of  1961,  26 
FR  731S.  August  12,  1961. 

§586.1    Conditions  unfavorable  to 
shipping  In  tti«  Trade. 

(a)  The  Federal  Maritime  Commission 
has  determined  that  the  Goverrmient  of 
Peru  has  created  conditions  unfavorable 
to  shipping  in  the  foreign  trade  of  the 
Unitedl  States  by  enacting,  implementing 
and  enforcing  laws  and  regulations 
which  unreasonably  restrict  non- 
Peruvian-fiag  carriers  from  competing  in 
the  Trade  on  the  same  basis  as 
Peruvian-flag  carriers,  and  additionally 
deny  to  non-Peruvian-flag  carriers 
effective  and  equal  access  to  cargoes  in 
the  Trade.  Moreover,  the  laws  and 
regulations  at  issue  unilaterally  allocate 
and  reserve  export  liner  cargoes  from 
the  United  States  for  carriage  by 
Peruviin-flag  carriers. 

(b)  Peruvian  law  provides  for  a  waiver 
system  and  cargo  manifest  certification 
requirement  whereby  non-Peruvian-flag 
carriers  and  non-associate  carriers  may 
carry  reserved  cargo  in  the  event  that 
Peruvian-flag  or  associate  carriers  are 
not  available  within  12  days  following 
the  proposed  date  of  shipment  of  non- 
perishable  products,  or  within  4  days  for 
perishable  products.  Further,  letters  of 
credit  under  which  U.S.  goods  are 
shipped  to  Peru  have,  in  at  least  one 
case,  specified  that  Peruvian-flag  or 
associate  carriers  must  be  used.  The 
enforcement  of  the  waiver,  cargo 
manifest  certification,  and  letter  of 
credit  requirements,  and  their 
accompanying  potential  penalties, 
discriminates  against  U.S.  shippers  and 
exporters,  restricts  their  opportunities  to 
select  a  carrier  of  their  own  choice,  and 
hampers  their  ability  to  compete  in 
international  markets. 

§  586.2    Peruvian — flag  carriers  without 
authorized  status — suspenston  of  tariffs. 

(a](l]  On  a  date  30  calendar  days  from 
the  date  of  publication  of  a  final  rule  in 
the  Federal  Register,  the  following  tariffs 
and  all  amendments  thereto,  insofar  as 
they  relate  to  the  Trade,  shall  be 
suspended,  unless  the  enumerated 
Peruvian-flag  carriers  first  obtain 
authorized  status  pursuant  to  paragraph 
(b)  of  this  section: 


Compania  Peruana  de  Vapores  (CPV) 

FMC  No.  14— Applicable  BETWEEN 
U.S.  Atlantic  and  Gulf  Ports  AND 
Ports  in  South  America.  Trinidad,  and 
the  Leeward  and  Windward  Islands. 

FMC  No.  15— Applicable  FROM  United 
States  West  Coast  Ports  and  Hawaii 
TO  Ports  in  Chile.  Peru.  Mexico. 
Panama  and  the  West  Coast  of 
Central  America. 

FMC  No.  1ft— Applicable  FROM  Ports  in 
Chile.  Peru.  Mexico.  Panama  and  the 
West  Coast  of  Central  America  TO 
United  States  West  Coast  Ports  and 
Hawaii. 

Empresa  Naviera  Santa,  S.A. 

FMC  No.  3— Applicable  FROM  Rail 
Container  Terminals  at  U.S.  Pacific 
Coast  Ports  TO  Ports  in  South 
America. 

FMC  No.  4— Applicable  FROM  U.S.  Gulf 
and  Atlantic  Ports  TO  Ports  in  South 
America. 

FMC  No.  5— Applicable  FROM  Rail 
Terminals  at  United  States  Interior 
Ports  and  Points  TO  Peru  and  Chile. 

FMC  No.  6— Applicable  FROM  Ports  in 
South  America  TO  U.S.  Gulf  and 
Atlantic  Ports. 

Naviera  Amazonica  Peruana,  S.A. 
(Peruvian  Amazon  Line) 

FMC  No.  3— Applicable  FROM  U.S. 
Gulf.  Atlantic  and  West  Coast  Ports 
TO  Brazilian  Amazon  River  Ports, 
West  Coast  Central  and  South 
America,  West  Coast  Mexico  and 
West  Coast  Canada 

AND 
FROM  Brazilian  Amazon  River  Ports, 
West  Coast  Central  and  South 
America.  West  Coast  Mexico  and 
West  Coast  Canada  TO  U.S.  Gulf. 
Atlantic  and  West  Coast  Ports. 

Naviera  Neptuno,  S.A. 

FMC  No.  1— Applicable  BETWEEN 
South  Adantic  and  Gulf  Ports  AND 
Ports  in  the  Caribbean,  Ports  on  the 
North.  East  and  West  Coast  of  South 
America  (Including  Brazil).  Ports  on 
the  East  and  West  Coast  of  Central 
America,  and  all  Ports  in  Mexico. 

FMC  No.  2— Applicable  BETWEEN  U.S. 
Atlantic  Coast  Ports  AND  Ports  on  the 
West  Coast  of  South  America. 

FMC  No.  4— Applicable  BETWEEN 
ports  in  Florida  AND  Ports  in  Peru. 

FMC  No.  5— Applicable  BETWEEN  U.S. 
Pacific  Ports  AND  Peru  and  Pacific 
Coast  Ports  in  Chile.  Columbia  and 
Ecuador. 

FMC  No.  e^Applicable  BETWEEN  U.S. 
Gulf  Ports  AND  Ports  in  Peru.  Chile 
and  Ecuador. 
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Naviera  Universal,  SA.  (Uniline) 

FMC  No.  2— Applicable  FROM  U.S. 
Great  Lakes.  St.  Lawrence  River  Ports 
and  U.S.  East  Coast  Ports  and  Ports  in 
Puerto  Rico  TO  Ports  in  Central  and 
South  America.  Haiti  and  the 
Dominican  Republic. 

(2)  Other  tariffs  which  may  be  filed  by 
or  on  behalf  of  the  carriers  listed  in 
paragraph  (a)(1)  of  this  section  or  other 
Peruvian-flag  carriers  in  the  Trade  shall 
also  be  suspended  if  the  conditions  of 
paragraph  (b)  of  this  section  are  not  met. 

(3)  The  right  of  the  carriers  listed  in 
paragraph  (a)(1)  of  this  section,  or  any 
other  Peruvian-flag  carrier  in  the  Trade 
to  use  the  following  conference  tariffs, 
or  any  other  conference  tariff  covering 
the  Trade,  including  intermodal  tariffs 
covering  service  from  interior  U.S. 
points,  will,  absent  compliance  with 
paragraph  (b)  of  this  section,  be 
suspended: 


Atlantic  ft  Gulf /West  Coast  of  South 
America  Conference 

FMC  No.  3— Applicable  FROM  Points 
and  Ports  in  the  U.S.  TO  Points  and 
Ports  in  Peru,  Chile  and  Bolivia. 
FMC  No.  5— Applicable  FROM  Points 
and  Ports  in  Chile.  Peru  and  Bolivia 
TO  Points  and  Ports  in  the  U.S. 
FMC  No.  6— Applicable  FROM  U.S. 
Atlantic  and  Gulf  Ports  TO  West 
Coast  Ports  in  Peru  and  Chile  via  the 
Panama  Canal. 

(4)  In  the  event  of  suspension  of  tariffs 
pursuant  to  this  paragraph,  all  affected 
conference  or  rate  agreement  tariffs 
shall  be  amended  to  reflect  said 
suspensions.  Operation  by  any  carrier 
under  suspended,  cancelled  or  rejected 
tariffs  shall  subject  said  carrier  to  all 
applicable  remedies  and  penalties 
provided  by  law. 

(b)(1)  In  order  to  avoid  suspension  of 
its  tariffs  pursuant  to  paragraph  (a)  of 
this  section,  or  to  reinstate  tariffs 
suspended  for  previous  failure  to  follow 
the  procedures  prescribed  herein,  each 
Peruvian-flag  carrier  enumerated  in 
paragraph  (a)(1)  of  this  section  must 
secure  authorized  status  from  the 
Federal  Maritime  Commission. 
(2)  Authorized  status  shall  be 
conferred  upon  a  Peruvian-flag  carrier 
upon  that  carrier's  submission  to  the 
Commission  within  25  calendar  days  of 
the  date  of  pulication  of  a  final  rule  in 
the  Federal  Register  of  a  certificate  from 
the  Government  of  Peru  stating 
unequivocally  that  no  law.  regulation  or 
policy  of  the  Government  of  Peru  will: 

(i)  Preclude  any  non-Peruvian-flag 
carrier  from  competing  in  the  Trade  on 
the  same  basis  as  any  other  carrier 

(ii)  Result  in  less  than  meaningful  and 
•  competitive  access  by  any  non- 


Peruvian-Hag  carrier,  to  cargo 
designated  as  reserved  under  Supreme 
Decree  No.  009-86-TC;  and 

(iii)  Impose  any  administrative 
burden,  including  but  not  limited  to  the 
necessity  to  secure  a  waiver  or  cargo 
manifest  certification  based  on  the 
national  status  of  the  carrier,  or 
otherwise  discrimination  against  any 
non-Peruvian-flag  carrier  in  the  Trade. 

(3)  If  no  such  submission  is  made,  the 
tariffs  identified  in  paragraph  (a)  of  this 
section  shall  be  suspended  effective  five 
calendar  days  after  the  expiration  of  the 
25-day  period. 

(c)  When  the  tariff  of  a  non-Peruvian- 
fiag  carrier  has  been  suspended  for 
failure  to  secure  authorized  status,  that 
carrier  may  apply  for  authorized  status 
by  submitting  to  the  Commission  the 
certification  described  in  paragraph 
(b)(2)  of  this  section.  Reinstatement  of 
the  tarifi^  will  occur  upon  Commission 
review  and  approval  of  the  certification. 

(d)  Upon  conferment  of  authorized 
status,  the  Commission  may  require 
periodic  reports  from  the  Peruvian-flag 
carriers  in  order  to  monitor  conditions  in 
the  Trade. 

By  the  Commission. 
Joseph  C  Polking, 
Secretory. 
[PR  Doc.  87-8197  Filed  4-10-«7:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFH  Part  73 

(MM  Docket  No.  87-74,  RM-S649] 

Radio  Broadcasting  Services;  Oxnard, 
CA 

AQENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  KUTE. 
Inc.,  hcensee  of  Station  KUTE,  Glendale, 
California,  proposing  the  substitution  of 
either  Channel  275A  or  279A  in  lieu  of 
Channel  271A  at  Oxnard,  California. 
This  would  allow  Station  KUTE  to 
relocate  its  transmitter  site.  Since 
channel  271A  in  Oxnard  is  an 
"omnibus"  allotment  from  MM  Docket 
No.  84-231,  and  since  the  filing  window 
period  has  not  opened,  the  substitution 
can  only  be  made  upon  a  showing  of 
compelling  need  or  Commission  error.  In 
addition  to  eliciting  comments 
concerning  the  compelling  need 
showing,  this  proceeding  also  requests 
comments  concerning  a  short-spacing 


increase  from  the  proposed  transmitter 
location  site. 

DATES:  Comments  must  be  filed  on  or 
before  May  26, 1987,  and  reply 
comments  on  or  before  June  10, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

Irving  Gastfreund 

Barry  J.  Fleishman 

Finley.  Kumble,  Wagner,  Heine, 

Underberg,  Manley,  Myerson  &  Casey 

1120  Connecticut  Avenue  NW.. 

Washington.  DC  20036.  (counsel  for 

KUTE,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  Hayne.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
87-74,  adopted  March  11, 1987,  and 
released  April  3. 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  of  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Bradley  P.  Holmes, 

Chief,  Policy  ond  Rules  Division.  Mass  Media 

Bureau. 

[FR  Doc.  87-8167  Filed  4-10-67;  8:45  am) 
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[Docket  Na  87-47;  RM-5192;  FCC  87-78] 

AmendnMfit  of  tlw  Commission's 
Rules  To  ProvMo  for  a  MWiimum 
Antenna  Gam  of  34.0  dBi  for  the 

lO^fMV'^i  fiWi  UHz  Band 

AGENCY:  Federal  Communications 
Commission  (FCC). 

ACTION:  Proposed  rules. 

summary:  The  FCC  has  adopted  this 
Notice  of  Proposed  Rule  Making  (Notice) 
which  sets  forth  for  review  antenna 
standards  specified  in  §§  21.108(c)  and 
94.75(b)  of  the  Commission's  Rules.  This 
action  is  taken  m  response  to  a  Petition 
for  Rulemaking  filed  by  Harris 
Corpcntitian — Fahnon  Division 
("Harris").  After  review  of  the  Petitioa 
the  F.C.C.  concluded  that  a  rulemaking 
is  needed  to  assess  the  potential  for  new 
and  increased  interference  to  licensees 
and  permittees  operating  on  cochannel 
or  adjacent  channels  which  could  result 
from  F.CC.  action  adopting  a  minimum 
antenna  gain  of  34  dBi  instead  of  the 
present  38  dBi  for  point-to-point  users, 
and  a  more  relaxed  "side  lobe" 
suppression  standard. 

DATES:  Comments  are  due  on  or  before 
May  26. 1967.  Reply  comments  must  be 
received  on  or  before  June  9, 1967. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  L  McClure,  Domestic  Facilities 
Division,  Common  Carrier  Bureau  (202) 
634-1774. 

SUPP1.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rnlemaking.  Gen.  Docket  No. 
RM-5192.  adopted  March  2, 1967,  and 
released  April  8, 1967.  The  complete  text 
of  this  action  is  availaMe  for  inspection 
and  copying  in  the  Dockets  Branch 
(Room  OTOJ,  1919  M  Street  NW.. 
Waslrington,  DC.  The  compfete  text  may 
also  be  pwrchased  from  the  hrtemaHonal 
Transcription  Service,  (202)  867-3600, 
210O  M  Street  N W..  Wasbinston.  DC 
20037. 


Summary  of  Notica 

On  September  10, 1985.  "Harris"  filed 
a  Petition  for  Rulemaking  requesting 
that  proceedings  be  initiated  looking 
towand  the  amendment  of  the  tables  of 
Antenna  Standards  in  55  21.10e(c)  and 
94.75(b)  of  the  Commission's  Rules  to 
provide  a  minimum  antenna  gain  of  34 
dBi  vice  the  present  38  dBi  standard  for 
the  ia550-10,680  MHz  band.  The 
specific  point-to-point  microwave  band 
segments  are  10,550-10,565  MHz 
(Channel  Group  A)  and  10,615-10,630 
MHz  (Channel  Group  B).  Additionally, 
the  Notice  contains  a  recommendation 
that  the  "side  lobe  suppression"* 
standards  associated  with  38  dBi  be 
amended  to  comport  with  the  34  dBi 
antenna  gain  standard.  The  proposed 
"side  lobe  suppression**  standard  being 
less  stringent  than  the  present  standard. 

2.  The  Notice  further  states  that  the  34 
dBi  aetenna  gain  standard  was  adopted 
for  Digital  Termination  Station  users 
operaiting  in  the  ia55O-ia680  MHz  band 
in  the  First  Report  and  Order  (1st  R&O] 
in  General  Docket  79-188.  FCC  81-1&  49 
RR  2d  SOe  Oanuary  14, 1981),  and  that 
there  is  no  reasonable  basis  to  forego 
applying  this  standard  to  point-to-point 
users  in  the  10,550-10,680  MHz  band. 
Also,  the  Notice  contends  that  adoption 
of  the  34  dBi  antenna  gain  standard 
instead  of  38  dBi  will  permit  the  use  of 
an  antenna  diameter  of  two  feet  hi  Heu 
of  3.25  feet,  and  that  this  will  result  i& 
lower  antenna  costs.  Finally,  the  Notice 
requested  coounent  as  to  whether  FX.C. 
action  adopting  the  propoaed  staBdard 
could  or  might  generate  significant  new 
or  increased  interference  that  could 
adversely  impact  licensees  and/or 
permittees  operating  on  cochannel  and 
adjacent  channels  in  the  10.550-10680 
MHzband. 

Ex  Parte  Contacts 

3.  This  is  a  non-restricted  notice  aod 
comment  rule  making  proceeding.  See 
Section  1.1231  of  the  Commission's 
rules.  47  CFR  1.1231.  for  rules  govemiBg 
permissible  ex  parte  contacts. 

Initial  Regulatory  FlexibiBty  Analysis 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980. 5  U.S.a  603.  this 
proceeding  will  enable  point-to-point 


users  operating  in  the  10550-10,680  MHz 
band  to  utilize  antennas  having  a 
diameter  of  two  (2)  feet  instead  of  3.25 
feet.  The  two  (2)  foot  antenna  is  less 
costly  to  manufacture  and  will  occupy 
less  space  on  congested  metropolitan 
rooftops.  Hence,  point-to-point  users 
will  be  able  to  avoid  significant  costs  in 
the  purchase  and  installation  of  these 
antennas.  Public  comment  is  requested 
on  the  initial  regulatory  flexibility 
analysis  set  out  in  full  in  the 
Commission's  decision. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  section  4(i)  and 
(303)  of  the  Communications  Act  of  1934, 
as  amended.  47  U.S.C.  154. 303.  we 
hereby  give  Notice  of  our  intent  to  adopt 
the  rule  provisions  set  forth  below.  The 
Secretary  shall  cause  a  copy  of  the 
Notice  to  be  sent  to  the  Chief.  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  e03(a)  19m. 

List  of  Subjects 

47  CFR  Part  21 

Communications  common  carriers. 
Communications  equipment.  Radio. 
Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  94 

Commacications  equipment,  Radio. 
Reporting  and  recordke^iing 
requirements. 

Parts  21  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2t— DOMESTIC  PUBLIC  HXED 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  21 

continues  to  read  as  follows: 

AuAority.  47  U.S.C.  154.  303. 

2.  Section  21.108  is  amended  by 
revising  the  table  of  Antenna  Standards 
in  paragraph  (c)  to  read  as  follows: 

§21.108    lAnwndetfl 


(c)  Directional  antennas  shall  meet 
the  performance  standards  (for  parallel 
polarization]  indicated  in  the  following 
table: 


Federal  Register  /  Vol.  52.  No.  70  /  Monday.  April  13.  1987  /  Proposed  Rules 11839 


Antenna  Standards 


Frequency  (MHz) 


2.500  to  5.000 ..._ 

5,000  to  10,550™ 

10,550  to  10,680. 

17,700  to  18,820 

18,920  to  1 9,700 .._ 

21 ,200  to  23,600 

31,000  to  31, 300 

Above  31. 300 


Cate- 
gory 


A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

n/a 

A 

B 


Maxi- 

t>eam 
wtdttito 
3dB 
points 
(Includ- 
ed angie 
in 
de- 
grees) 


n/a 
n/a 
n/a 
n/a 
3.4 
3.4 
n/a 
n/a 
n/a 
n/a 
n/a 
n/a 
•4.0 
n/a 
n/a 


Mint- 
mum 
antenna 


dBI) 


36.0 
36.0 
36J0 
38.0 
34.0 
34.0 
38.0 
38.0 
>38.0 
>38.0 
38.0 
38.0 
n/a 
38.0 
38.0 


Minimum  radiation  suppression  to  ar>gle  In  degrees  from  centerline  of  main 

t>eam  in  dectt)les 


5*  to 
10* 


23 
20 
2S 
20 
20 
20 
25 
20 
25 
20 
25 
20 
n/a 
25 
20 


10*  to 
15* 


29 
24 
29 
24 
24 
24 
29 
24 
29 
24 
29 
24 
n/a 
29 
24 


15*  to 
20* 


33 
28 
33 
28 
28 
28 
33 
28 
33 
28 
33 
28 
n/a 
33 
28 


20*  to 
30* 


36 
32 
36 
32 
33 
32 
36 
32 
36 
32 
36 
32 
n/a 
36 
32 


30' to 
100* 


42 
32 
42 
35 
35 
35 
42 
35 
42 
35 
42 
35 
n/a 
42 
35 


100*  to 
140' 


55 
32 
55 
36 
40 
35 
55 
36 
55 
36 
55 
36 
n/a 
55 
36 


140*  to 
180* 


55 
32 
55 
36 
60 
39 
55 
36 
55 
36 

36 

n/a 

55 

36 


>  Digital  Termination  User  Station  antennas  shall  meet  performance  Standard  B  and  have  a  minimum  antenna  gain  of  34  dSi. 
*  Ttie  minimum  front-to-t>ack  ratio  shall  be  38  dSi. 


Not*. — Statkma  must  employ  an  antenna 
that  meets  the  performance  standards  for 
category  A.  except  that  in  areas  not  subject 
to  frequency  congestion  antennas  meeting 
standards  for  category  B  may  be  employed. 
Note,  however,  that  the  Commission  may 
require  the  use  of  a  high  performance 
antenna  where  interference  problems  can  be 
resolved  by  the  use  of  such  antennas. 


Part  94  of  Title  47  of  the  Code  of 
Federal  Regulations  is  to  be  amended  as 
follows: 

PART  94— PRIVATE  OPERATIONAL— 
RXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 

Antenna  Standards 


2.  Section  94.75  is  amended  by 
revising  the  table  of  Antenna  Standards 
in  paragraph  (b]  to  read  as  follows: 

{94.76    Antenna  llmttatlona. 


(b)  Directional  antennas  shall  need 
the  performance  standards  (for  parallel 
polarization)  indicated  in  the  following 
table: 


Maxi- 

Minimum radiation  suppression  to  ar)gle  In  degrees  from  centerline  of  main 

mum 
beam 

beam  in  dedbles 

widthto 

Mini- 

Frequency (MHz) 

Cate- 

9wy 

3dB 
points 
(includ- 

mum 
arrtenna 

5*  to 

10*  to 

15*  to 

20*  to 

30*  to 

100*  to 

140*  to 

- 

ed  angle 
In 
de- 

10* 

15* 

20* 

30' 

100* 

140* 

180* 

grees) 

952  to  960'  *.„   ~ 

A 

B 

14.0 
20.0 

n/a 
n/a 

6 

11 
6 

14 
10 

17 
13 

20 
15 

24 

20 

1 ,850  to  2,690  » 

A 

5.0 

n/a 

12 

18 

22 

25 

29 

33 

39 

B 

8.0 

n/a 

5 

18 

20 

20 

25 

28 

36 

6,525  to  6.875 h 

A 

1.5 

n/a 

26 

29 

32 

34 

38 

41 

49 

B 

2.0 

n/a 

21 

25 

29 

32 

35 

39 

45 

10.550  to  10,680                   

A 

3.4 

34.0 

20 

24 

28 

33 

35 

40 

60 

B 

3.4 

34.0 

20 

24 

28 

32 

35 

35 

39 

12,200  to  13,250  • 

A 

1.0 

n/a 

23 

28 

35 

39 

41 

42 

50 

B 

2.0 

n/a 

20 

25 

28 

30 

32 

37 

47 

17.700  to  19.700  » 

A 

n/a 

38.0 

25 

29 

33 

36 

42 

55 

55 

B 

n/a 

38.0 

20 

24 

28 

32 

35 

36 

36 

21 ,200  to  23,600  • 

A 

n/a 

38.0 

25 

29 

33 

36 

42 

55 

55 

B 

n/a 

38.0 

20 

24 

28 

32 

35 

36 

36 

31,000  to  31,300     

n/a 

74.0 

n/a 

n/a 

n/a 

n/a 

n/a 

n/a 

n/a 

n/a 

lliUO 
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Antenna  Stamdards— Continued 


MsKi- 

mum 

beam 

width  to 

Mini- 

MWmum radiation  sapprBssion  to  angle  in  degrees  from  centerline  of  mam 

beam  in  decibles 

Frequency  (MHz) 

Cate- 
QOT 

3dB 
points 
Ondud- 
wt  angle 
in 
de- 
grees) 

mum 

antenna 

OBin 

(dBi) 

5"  to 
10° 

tO'to 
15° 

15*  to 

2tr 

20°  to 
30° 

30*  to 
100° 

100°  to 
140° 

140°  to 
180* 

27,500  to  29,500 _ 

A 
B 

n/a 
n/a 

38.0 

3ao 

25 
20 

29 
24 

33 
28 

36 
32 

42 

35 

55 

36 

56 

38 

38,600  to  40.000 -.. 

A 

B 

n/a 
n/a 

38.0 
38.0 

25 
20 

29 

24 

33 
28 

36 
32 

42 
35 

55 

36 

56 

36 

'  Except  tor  frequencies  listed  in  §  94.65(a>(1)  wtiere  omnidirectional  antennas  may  be  used. 

*  Except  for  2,150-2.160  MHr.  where  the  maximum  beamwIdtJi  Is  360  and  except  lor  frequencies  in  the  2,500-2.690  MHz  band  wt»er» 
standards  contained  in  f  94.95  apply. 

'  Except  as  provided  in  §  94. 1 99  for  Digital  Termination  System  antennas. 

*  Antennas  used  at  outlying  stations  as  pan  of  a  central  protection  alarm  lystem  need  conform  to  only  the  following  2  standards;  (1 )  The 
minimum  orvbeam  forward  gam  must  be  at  least  10  dBi,  and  (2)  ttw  minimum  froRt-to-back  ratio  must  be  at  least  20  dB. 

»  Except  as  provided  in  §94.91.  .^  j.    „».^» 

6  Except  for  temporary-fixed  operations  In  the  band  t3.200-13,250  MHz  with  output  powers  less  than  250  mW  and  as  provided  in  §  94.90. 


Note. — Stations  in  this  service  must  empkiy 
an  anteflrta  ttvat  meets  the  per form^rtce 
standards  for  category  A,  except  that,  in 
areas  not  subject  to  frequency  congestion 
antennas  meeting  standards  for  category  B 
may  be  employed.  Note,  however,  that  the 
Commission  may  require  the  use  of  a  high 
performance  antenna  where  interference 
problems  can  be  resolved  by  the  use  of  such 
antennas. 

Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 

|FR  Doe.  87-8170  RIed  4-10-87;  8:45  amj 
BiLUNG  cooe  »m-<n-t» 


47  CFR  Part  73 

t  MM  Docket  No.  87-73;  RM-496t,  etc.l 

Radio  Broadcasting  Services  in 
Benton,  El  Dorado,  Hampton,  Harrison, 
Mena,  Sherwood,  AR;  Homer,  LA; 
Sallisaw  and  Vinita,  OK;  and  Hooks 
and  Ktlgore,  TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  eleven  mutually  exclusive 
petitons  for  rule  making  in  the  states  of 
Arkansas,  Louisiana,  Oklahoma  and 
Texas.  Three  of  the  petitions  propose 
new  allotments  at:  Mena,  Arkansas  on 
Channel  242C1;  Sherwood,  Arkansas  on 
Channel  294A;  and  Homer,  Louisiana  on 
Channel  294C2.  Eight  of  the  petitions 
propose  modifications  of  license  at: 
Benton,  Arkansas  by  substituting 
Channel  294C2  for  Channel  296A:  El 
Dorado,  Arkansas  by  substituting 
Channel  241C1  for  Channel  240A; 


Hampton,  Arkansas  by  lubstituting 
Charaiel  295C2  for  Channel  296A: 
Harrison,  Arkansas  by  substituting 
Channel  242C2  for  Channel  244A;  Vinita, 
Oklahoma  by  substituting  Channel 
241C2  for  Channel  240A:  SeMisaw, 
Oklahoma  by  substituting  Channel 
241C2  for  Channel  240A;  Hooks,  Texas 
by  substituting  Channel  241C2  for 
Channel  240A:  and  Kilgore,  Texas  by 
substituting  Channel  241C2  for  Channel 
240A. 

DATES:  Comments  must  be  filed  on  or 
before  May  26. 1987,  and  reply 
comments  on  or  before  June  10. 1987. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  E>C  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows; 

Service  List 

David  C  Rozelle.  Esq.,  Fletcher,  Heald  & 
Hildreth,  1225  Connecticut  Avenue 
NW.,  Suite  400,  Washington,  DC  20038 
(Counsel  for  DLB  Broadcasting  Corp.) 

M.  Anne  Swanson.  Spiegel  & 
McDermott,  1350  New  York  Avenue 
NW..  Washington.  DC  20005-4798. 
(Coimsel  for  Demaree  Enterprises. 
Inc.) 

C.R.  Ctisler,  Double  Eagle  Broadcasting, 
P.O.  Box  6324.  Fort  Smith,  AR  72906 
(Consultant  to  Douglas  S.  Harlan] 

Lawresce  J.  Bernard,  Jr..  Esq.,  Ward  & 
Mendelsohn.  P.C.  1100  Seventeenth 
Street  NW..  Suite  900.  Washington. 
DC  20036  (Counsel  to  Harrison  Radio 
Station.  Inc.) 

Eugene  T.  Smith.  Esq.,  715  G  Street  SE.. 
WaAington,  DC  20003  (Counsel  to 
Texsricana  Broadcasting.  Inc.) 


Robert  W.  Coll,  Esq..  McKenna. 

Wilkinson  ft  Kittner.  1150  Seventeenth 

Street  NW..  Washington.  DC  20036 

(Counsel  to  Noalmark  Broadcasting 

Corp.)       I 
KIXK.  Inc.,  6fo  Charles  R.  Shinn, 

President.  P.O.  Box  1901,  El  Dorado. 

AR  71731  (Petitioner  for  El  Dorado. 

AR) 
Robert  S.  Stone.  Esq..  McCampbell  & 

Young.  2021  Plaza  Tower.  P.O.  Box 

550.  Knoxville,  TN  37901-0550 

(Counsel  for  Southern  Arkansas  Radio 

Co.) 
J.  Boyd  Ingram,  P.O.  Box  73,  Batesville, 

MS  38606  (Consultant  to  Homer 

Broadcasters) 
Mark  E.  Fields,  Esq.,  Miller  &  Fields, 

P.C.  P.O.  Box  33003,  Washington,  DC 

20033  (Counsel  to  Bridges 

Broadcasting  Services) 
Dan  Winn  &  Associates,  P.O.  Box  214. 

Little  Rock.  AR  72203  (Consultant  to 

Sherwood  Broadcasting  Corporation) 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  ts  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
87-73.  adopted  March  10, 1987,  and 
released  April  3. 1967.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC  The 
complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
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2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

The  eleven  mutually  exclusive 
petitions  were  filed  by:  (1)  Bridges 
Broadcasting  Service,  licensee uf  Station 
KAKI  (FM),  (Channel  29aA).  Benton, 
Arkansas,  requesting  the  substitution  of 
Channel  294C2  for  Channel  296A  and 
modification  of  its  license  to  specify 
operation  on  Channel  294C2.  as  that 
community's  first  wide  coverage  area 
FM  station  (RM-4961).  A  site  restriction 
of  aa  kilometers  (5.5  miles)  east  of  the 
community  is  required:  (2)  KIXK.  Inc.. 
licensee  of  StaUon  KIXK(FM),  (Channel 
240A),  El  Dorado,  Arkansas,  requesting 
the  substitution  of  Channel  241C1  for 
Channel  240A  and  modification  of  its 
license  to  specify  operation  of  Channel 
24lCl,  as  that  community's  first  wide 
coverage  area  FM  station  (RM-5381). 
The  channel  can  be  allotted  in 
compliance  with  the  minimum  distance 
separation  requirements  at  Station 
KDCK's  present  transmitter  site. 
However,  finalization  of  this  proposal  is 
contingent  upon:  (a)  The  outcome  of  a 
pending  case  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia, 
[fames  Reeder  v.  FCC  &  USA.  Case  No. 
86-1045]  and  (b)  the  reconsideration  of  a 
proposal  to  allot  Channel  241A  to 
Ruston,  Louisiana:  (3)  Southern 
Arkansas  Radio  Company,  licensee  of 
Station  KKOL(FM),  (Channel  296A), 
Hampton,  Arkansas,  requesting  the 
substitution  of  Channel  295C2  for 
Channel  296A  and  modification  of  its 
license  to  specify  operation  on  Channel 
295C2.  as  that  community's  first  wide 
coverage  area  FM  station  (RM-5615).  A 
site  restriction  9.3  kilometers  (5.8  miles) 
of  the  community  is  required.  (4) 
Harrison  Radio  Station,  Inc.,  licensee  of 
Station  KCWD(FM),  (Channel  244A), 
Harrison,  Arkansas,  requesting  the 
substitution  of  Channel  242C2  for 
Channel  244A  and  modification  of  its 
license  to  specify  operation  of  Channel 
242C2,  as  that  community's  first  wide 
coverage  area  FM  station  (RM-5411).  A 
site  restriction  12.9  kilometers  (8  miles) 
south  of  the  community  is  required:  (5) 
Douglas  S.  Harlan  requesting  the 
allotment  of  Channel  242C1  to  Mena, 
Arkansas,  as  that  community's  second 
FM  channel  (RM-5339).  Channel  242C1 
can  be  alloted  to  Mena  in  compliance 
with  the  minimum  distance  separation 
requirements:  (6)  Sherwood 
Broadcasting  Corporation,  requesting 
the  allotment  of  Channel  294A  to 
Sherwood,  Arkansas  as  that  community's 
first  FM  channel  (RM-5488).  Channel 
294A  can  be  alloted  to  Sherwood  in 
compliance  with  the  minimum  distance 
separation  requirements:  (7)  Homer 
Broadcasters,  requesting  the  allotment 
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of  Channel  294C2  to  Homer,  Louisiana 
as  that  community's  second  FM  channel 
(RM-S286).  A  site  restriction  of  31.4 
kilometers  (19.1  miles]  west  of  the 
community  is  required.  However,  it  can 
be  allotted  with  a  site  restriction  3.8 
kilometers  west  if  a  pending  application 
(BPH-860805IB)  filed  by  Station 
KNAN(FM)  (Channel  291).  Monroe, 
Louisiana  is  approved;  (8)  Demaree 
Enterprises,  Inc.,  licensee  of  Station 
KKID-FM  (Channel  240A),  Sallisaw, 
Oklahoma,  requesting  the  substitution  of 
Channel  241C2  for  Channel  240A  and 
modification  of  its  license  to  specify 
operation  on  Channel  241C2  as  that 
community's  first  wide  coverage  area 
FM  station  (RM-5508).  The  channel  can 
be  allotted  in  compliance  with  the 
minimum  distance  separation 
requirements  at  Station  KKID-FM's 
present  transmitter  site;  (9)  DLB 
Broadcasting  Corporation,  licensee  of 
Station  KITO(FM),  (Channel  240A), 
Vinita,  Oklahoma,  requesting  the 
substitution  of  Channel  241 C2  for 
Channel  240A  and  modification  of  its 
license  to  specify  operation  of  Channel 
241C2  as  that  community's  first  wide 
coverage  area  FM  station  (RM-5291].  A 
site  restriction  23.2  kilometers  (14.4) 
miles  southeast  of  the  community  is 
required.  Although  the  site  restriction  is 
currently  short  spaced  to  the  16 
kilometer  buffer  zones  of  Station  KWEN 
(Channel  238)  and  Station  KRAV 
(Channel  243),  Tulsa,  Oklahoma  both 
stations  have  pending  applications 
(BMPH-850917IG)  and  BMPH-860206IA) 
to  relocate  their  transmitter  sites  which 
will  resolve  the  problem.  However,  any 
finalization  of  this  proposal  must  await 
the  issuance  of  a  license  for  each  Tulsa 
station  to  operate  at  its  new  site;  (10) 
Texarkana  Broadcasting,  Inc.  licensee  of 
Station  KLU(FM)  (Channel  240A), 
Hooks,  Texas  requesting  the 
substitution  of  Channel  241C2  for 
Channel  240A  and  the  modification  of 
its  license  to  specify  operation  on 
Channel  241C2  as  that  community's  first 
wide  coverge  area  FM  station  (RM- 
5314).  Channel  241C2  can  be  allotted  to 
Hooks  in  compliance  with  the  minimum 
distance  separation  requirements.  In 
connection  with  the  requested  upgrade 
we  shall  reallocate  Channel  240A  to 
Hooks,  Texas  (currently  allotted  to  New 
Boston,  Texas)  to  reflect  its  actual  usage 
in  Hooks,  Texas:  and  (11)  Noalmark 
Broadcasting  Corporation  licensee  of 
Station  KKTX(FM)  (Channel  240A), 
Kilgore,  Texas  requesting  the 
substitution  of  Channel  241C2  for 
Channel  240A  and  modification  of  its 
license  to  specify  operation  on  Channel 
241C2  as  that  community's  first  wide 
coverage  area  FM  Station  (RM-5421). 


The  channel  can  be  allocated  in 
compliance  with  the  minimum  distance 
separation  requirements  at  Station 
KKTX(FM)'s  application  site  (BPH- 
8602O3IC).  This  Notice  solicits  comments 
and  showings  to  aid  the  Commission  in 
the  comparative  evaluation  of  the 
conflicting  proposals  to  determine  which 
communities  will  receive  allotments.  A 
basic  issue  to  be  decided  concerns  the 
preference  to  be  accorded  a  new 
primary  service  represented  by  a  new 
allotment  vis-a-vis  an  increase  in 
existing  service  represented  by  a 
modification  proposal.  Based  on  existing 
policies  and  procedures  we  are  initially 
proposing  allotments  which  favor  new 
primary  services  at:  (1)  Mena,  Arkansas 
(Channel  242C1):  (2)  Sherwood, 
Arkansas  (Channel  294A)  and  (3) 
Homer,  Louisiana  (Channel  294C2). 
Modification  requests  which  do  not 
conflict  with  the  new  service  allotments 
are  proposed  at:  (1)  El  Dorado,  Arkansas 
(Channel  241  Cl  for  Channel  240A)  (2) 
Vinita,  Oklahoma  (Channel  241C2  for 
Channel  240A)  and  (3)  Kilgore,  Texas 
(Channel  241C2  for  Channel  240A). 
Modification  proposals  which  are 
precluded  by  the  allotment  of  a  new 
primary  service  are:  (1)  Benton, 
Arkansas  (Channel  242C2  for  Channel 
296A):  (2)  Hampton,  Arkansas  (Channel 
295C2  for  Channel  296A):  (3)  Harrison, 
Arkansas  (Channel  242C2  for  Channel 
244A):  (4)  Sallisaw,  Oklahoma  (Channel 
241C2  for  Channel  240A)  and  (5)  Hooks, 
Texas  (Channel  241C2  for  Channel 
240A).  However,  since  this  Notice 
invites  comments  from  all  proponents 
and  requests  further  showings  to 
demonstrate  a  preference  under 
allocation  priorities,  we  are 
provisionally  proposing  allotments  at  all 
communities  pending  evaluation  of  the 
comments  and  showings  received. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


BEST  COPY  AVAILABLE 
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Federal  CoriMiiuiucanuHs  Commission. 

Bradley  P.  Holmes, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  87-8166  Filed  4-10-87;  8:45  am] 

BtU-ING  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-59,  RM-5535] 

Radio  Broadcasting  Services;  Outtook, 
IMT 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Timothy 
D.  Martz.  proposing  the  allocation  of  FM 
Channel  289  to  Outlook,  Montana,  as 
that  community's  First  FM  broadcast 
service.  Canadian  concurrence  is 
required  for  the  allocation  of  this 
channel 


DATES:  Comments  must  be  filed  on  or 
before  May  26, 1987,  and  reply 
comments  on  or  before  June  10, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  R.  Bayes,  Jerrj'  V. 
Hakies,  Wiley  &  Rein,  1776  K  Street 
NW..  Washington,  DC  20006  (counsel  for 
the  petitioner) 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheurele,  Mass  Media 
Bureau,  (202)  634-6350. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Dockst  No. 
87-59,  adopted  February  20, 1987,  and 
released  April  3, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  {Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 


Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibits  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  B7-ei63  Filed  4-10-87;  8:45  am) 
WLUNG  CODE  6712-01-M 


11843 


Notices 


Fe«leral  Registef 

Vol.  52,  No.  70 
Monday.  April  13,  1987 


This  section  oJ  the  FEDERAL  REG»STER 
contains  documents  other  than  rules  or 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  Advocacy  and  Enterprise, 
Citizens'  Advisory  Committee  on  Equal 
Opportunity;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  an  announcement  is 
made  of  the  following  committee 
meeting: 

Name:  Citizens'  Advisory  Committee  on 
Equal  Opportunity. 

Date:  May  4-6,  1987. 

Place:  Omni  Nortfastar  Hotel,  618  Second 
Avenue  South.  Minneapolis,  Minnesota 
55402. 

Time:  8:30  a.m.-5:00  p.m. 

Purpose: 
— Advise  the  Secretary  on  the  effectiveness 

of  compliance  program  directives; 
— Review  all  aspects  of  the  Department's 

policies,  practices,  and  procedures  on 

Equal  Opportunity; 
— Recommend  changes  in  Department  rules, 

regulations,  and  orders  to  assure  USDA 

activities  are  free  from  discrimination; 

Additionally,  the  Committee  will  focus  on; 
— Operational  programs  in  the  Animal  and 

Plant  Health  Inspection  Service  (APHIS); 
— The  reports  on  findings  of  EEC  Program 

Reviews  in  Arkansas  and  Florida;  and 
— USDA  initiatives  regarding  the  employment 

of  and  services  to  Hispanic  and  American 

Indian  persons. 

The  meeting  is  open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit  Persons  who 
wish  to  address  the  Committee  at  the 
meeting  or  who  wish  to  file  written 
comments  before  or  after  the  meeting 
should  contact:  Lawrence  Cavallaro, 
Acting  Associate  Director,  Equal 
Opportunity,  Office  of  Advocacy  and 
Enterprise,  14tb  &  Independence  Avenue 
SW..  Room  1226.  South  Building, 
Washington,  DC  20250.  (202)  447-5681. 

Written  statements  may  be  submitted 
until  April  27. 
La%vT«iice  Cavallaia, 

Acting  Associate  Director.  Equal  Opportunity. 
Office  of  Advocacy  and  Enterprise. 
|FR  Doc  87-8207  Filed  4-10-87:  8:45  am] 
BnXlNG  COOC  3410-44-M 


Commodity  Credit  Corporation 
Premiums  for  High-Quality  Grain; 
Request  for  Public  Comment 

agency:  Commodity  Credit  Corporation, 
USDA, 

action:  Request  for  public  comment. 

summary:  Pursuant  to  the  provisions  of 
section  305  of  the  Grain  Quality 
Improvement  Act  of  1986.  Pub.  L  99-641. 
the  Commodity  Credit  Corporation 
(CCC)  is  soliciting  comments  on  the 
feasibility  and  appropriateness  of 
adjusting  CCC  grain  premium  and 
discount  schedules  used  under  the  price 
support  loan  program.  Adjustments  to 
the  premium  and  discount  schedules  are 
contemplated  in  order  to  improve  the 
quality  of  U.S.  grain  for  domestic  and 
export  markets. 

DATE:  Comments  must  be  submitted  on 
or  before  April  24, 1987. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Jerry  Kretsch,  Commodity 
Operations  Division.  USDA,  ASCS, 
Room  5755  South  Building.  P.O.  Box 
2415,  Washington.  DC  20013.  telephone 
(202)  447-4069.  Users  of  an  express 
delivery  service  should  address  such 
correspondence  to:  12th  and 
Independence  Avenue.  SW., 
Washington,  DC  20250.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR  1- 
27(b)). 

FOR  FURTHER  INFORMATTON  CONTACT 

Jerry  Kretsch,  address  as  above, 
telephone  (202)  447-4069. 

SUPPI.EMENTARY  INFORMATION:  The 

Grain  Quality  Improvement  Act  of  1986, 
Pub.  L.  90-641,  amending  the  United 
States  Grain  Standards  Act  (7  U.S.C.  71 
et  seq),  became  effective  November  10, 
1986.  Section  305  of  the  Grain  Quality 
Improvement  Act  provides: 

Study  of  Premiums  for  High-Qisaliiy 
Grain 

(a)  Study.  After  public  comment  from 
and  in  consultation  with  grain 
producers,  grain  merchants,  grain 
processocs,  and  grain  exporters,  the 
Secretary  of  Agriculture  shall  conduct  a 
study  of  the  feasibility  and 
appropriateness  of  adjusting  Commodity 
Credit  Corporation  grain  premiiun  and 
discount  sciiedules — 

(1)  to  encourage  the  delivery,  storage, 
and  export  of  high-quality,  clean  grain; 
and 


(2)  to  offer  incentives  to  minimize  the 
quantity  of  moisture,  foreign  material, 
dockage,  shrunken  and  broken  kernels, 
and  damaged  kernels  in  lots  of  grain 
pledged  as  collateral  for  Commodity 
Credit  Corporation  loans  or  in  grain 
owned  by  the  Commodity  Credit 
Corporation. 

(b)  Report  Not  later  than  180  days 
after  the  date  of  enactment  of  this  Act, 
the  Secretary  shall  transmit  a  report 
describing  the  results  of  the  study 
required  under  subsection  (a),  together 
with  recommendations,  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture.  Nutrition,  and  Forestry 
of  the  Senate. 

The  CCC  is  soliciting  comments  on  the 
feasibility  and  appropriateness  of 
adjusting  CCC  grain  premium  and 
discount  schedules  to  encourage 
delivery,  storage,  and  export  of  high- 
quality  clean  grain.  Comments  are  also 
requested  from  all  interested  parties  on 
the  manner  in  which  the  CCC  discount 
schedules  would  be  adjusted  to  offer 
incentives  to  producers  to  deliver 
higher-quality  grain  to  CCC. 

This  request  for  public  comment  does 
not  constitute  notification  that  changes 
to  the  CCC  grain  premium  and  discount 
schedules  are  or  will  be  made. 

(Sec.  305,  Pub.  L.  99-641,  Grain  Quality 
Improvement  Act  of  1986  (7  U.S.C.  74)) 
Signed  at  Washington.  DC.  on  April  1. 1987. 

Milt  HerU, 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc  87-8146  Filed  4-10-87;  8:45  am) 

BILLING  COOC  3410-«S-M 


Forest  ServJce 

Exterior  Boundary  Changes;  Tongass 
National  Forest,  AL 

agency:  Forest  Service,  USDA, 
action:  Notice  of  availability. 

summary:  The  Alaska  National  Interest 
Lands  Conservation  Act  of  December  2, 
1980  (Pub.  L.  96-487,  94  Stat.  2371;  16 
U.S.C.  3210)  changed  the  exterior 
boundary  of  the  Tongass  National 
Forest.  Alaska,  in  four  locations  with  a 
net  addition  of  1,463,380  acres. 

Legal  descriptions  and  maps  of  the 
Brabazon  Range,  the  Juneau  Ice  Field, 
and  the  Kates  Needle  additions  and  the 
Brabazon  Range  exclusion  are  now  on 
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Tile  for  public  inspection  at  the  following 
offices: 

Chief,  Forest  Service,  USDA.  South 

Agriculture  Building,  Room  4238, 12th 

and  Independence  Avenue,  SW.. 

Washington,  DC  20013,  (all  four 

changes) 
Regional  Forester,  Alaska  Region,  P.O. 

Box  021628.  Juneau.  AK  99802-1628. 

(all  four  changes) 
Forest  Supervisior,  Tongass  NF- 

Chatham  Area,  204  Siginaka  Way. 

Sitka,  AK  99835,  (all  four  changes) 
Forest  Supervisor,  Tongass  NF-Stikine 

Area,  P.O.  Box  309,  Petersburg,  AK 

99833,  (Kates  Needle  addition  only) 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  Low,  Lands,  Minerals,  and 
Watershed  Staff,  Alaska  Region,  P.O. 
Box  021628,  Federal  Office  Building, 
Juneau,  AK  99802,  (907)  586-7847. 

Dated;  March  24, 1987. 
Michael  A.  Barton. 
Regional  Forester,  Alaska  Region. 
|FR  Doc.  87-8148  Filed  4-10-87;  8:45  am] 

BltUNG  CODE  3410-11-M 


COMMnrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man* 
Made  Fiber  Silk  Blends  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  From  the  Republic  of  Korea; 
Correction 

April  7, 1987. 

In  the  Federal  Register  notice  and  the 
letter  to  the  Commissioner  of  Customs 
published  in  January  14, 1987  (52  FR 
1519)  reference  to  the  restraint  periods 
for  textiles  and  textile  products  in  Group 
VI,  and  individual  categories  within  the 
group,  should  be  corrected  as  follows: 


Categofy 


Group  VI 
369-L,  670-L/ 
870,  as  a  group. 

369-L 

670-L 


Restraint  period 


Jan.  1-Dec.  31, 1986. 

Jan.  1-Dec.  31, 1986. 
Jan.  1-Dec.  31. 1986. 


In  the  letter  to  the  Commissioner  of 
Customs,  the  restraint  limits  should  be 
corrected  as  follows: 


Category 


Group  VI 

369-L,  670-L/ 
870,  as  a  group. 


Restraint  limit 


Category 

Restraint  limit 

369-L 

500,000  pounds. 

670-L/870 

32,000,000  (XXinds  of 

which  not  rnore  than 

26,000,000  pounds 

shall  t>e  in  TSUSA 

numbers  706.3415, 

706.4130  and 

706.4135,. 

58,300,000  square  yard 
equivalent 


Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-8108  Filed  4-10-87:  8:45  am) 
BILUNO  CODE  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
B-1B  Defensive  Avionics  Review 
Subgroup 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  B-lB  Defensive  Avionics 
Review  Subgroup  will  meet  in  closed 
session  on  May  12-13, 1987  at  the  Eaton 
Corporation.  Deer  Park,  New  York. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  evaluate  the  status  of  the  Air 
Force  B-lB  Defensive  Avionics  Program. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c]  (1)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public, 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  7, 1987. 

(FR  Doc.  87-8143  Filed  4-10-67;  8:45  am] 

NLLMQ  CODE  M10-01-M 


U.S.  Court  of  Military  Appeals  Code 
Committee  Meeting 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  announces  the 
forthcoming  public  meeting  of  the  Code 
Committee  established  by  Article  67(g), 
Uniform  Code  of  Military  Justice,  10 


U.S.C.  867(g),  to  be  held  at  2:00  p.m.  on 
April  29, 1987.  in  the  Judge  William 
Holmes  Cook  Conference  Room  at  the 
Courthouse  of  the  United  States  Court  of 
Military  Appeals,  450  E  Street, 
Northwest,  Washington,  DC  20442-0001. 
The  agenda  for  this  meeting  will  include 
consideration  of  the  proposed  changes 
to  the  Manual  for  Courts-Martial,  United 
States,  1984,  as  well  as  other  matters 
relating  to  the  operation  of  the  Uniform 
Code  of  Military  Justice  throughout  the 
Armed  Services. 
date:  April  29, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  F.  Granahan,  Clerk  of  Court, 

United  States  Court  of  Military  Appeals, 

450  E  Street,  Northwest,  Washington, 

DC  20442-0001;  telephone  (202)  272- 

1448.  I 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

April  7, 1987. 

[FR  Doc.  87-8218  Filed  4-10-87;  8:45  am) 

BILUNa  CODE  M10-01-M 


Department  of  the  Air  Force 

Intent  to  Prepare  Environmental 
Impact  Statement;  Low  Altitude  Flight 
Operations 

The  United  States  Air  Force. 
Department  of  Defense,  will  prepare  a 
generic  Environmental  Impact  Statement 
(EIS)  for  low  altitude  flight  oprations. 
This  generic  EIS  will  include  all  Air 
Force.  Air  National  Guard  and  Air  Force 
Reserve  low  altitude  aircraft  operations. 

Low  altitude  airspace  is  required  for 
diverse  activities  such  as  training, 
research,  development,  test  and 
evaluation  programs.  Air  crew 
proficiency  is  essential  in  such  missions 
as  air  defense,  air  superiority,  close 
strategic  and  tactical  bombing,  low 
altitude  refueling  and  strategic/tactical 
airlift.  Although  low  level  missions  will 
be  conducted  throughout  the  country 
over  varied  terrain,  the  environmental 
impacts  and  the  methodologies  used  to 
analyze  those  impacts  do  not  vary 
significantly.  The  Air  Force  believes  the 
best  way  to  analyze  these  similar 
actions  is  to  treat  their  common  features 
in  a  single  generic  EIS  and  then  tier  from 
that  EIS  for  future  EISs  and 
environmental  assessments. 

The  Air  Force  proposes  to  adopt  a 
process  based  on  environmental 
considerations  to  identify  and  evaluate 
future  site-specific  airspace  training 
areas.  The  EIS  will  analyze  the  range  of 
environmental  impacts  that  might  be 
expected  at  the  site-specific  level,  from 
future  proposals.  Alternatives  to  this 
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process  will  not  be  addressed.  Altitudes 
to  be  assessed  range  from  100  feet 
above  ground  level  (AGL)  for  fixed  wing 
aircraft  and  50  feet  AGL  for  rotary  wing 
aircraft  to  a  maximum  altitude  of  3.200 
feet  AGL 

The  Air  Force  will  conduct  scoping 
meetings  to  determine  the  nature,  extent 
and  scope  of  the  issues  and  concerns 
that  should  be  addressed  in  the  generic 
EIS.  Dates  and  places  are  as  follows: 

28  April  87 -Boston  MA.  World  Trade 
Convention  Center 

29  April  87-Raleigh  NC.  Holiday  State 
Capital 

30  April  87-TalIahassee  FL.  Ramada 
North 

11  May  87-Rapid  City  SD.  Alex  Johnson 

12  May  87-Denver  CO.  Stouffer 
Concourse 

13  May  87-Kansas  City  MO,  Alameda 
Plasa 

14  May  87-Dallas  TX.  Sheraton  Parte 
Central 

26  May  87-Reno  NV.  The  Nugget 

28  May  87-Seattle  WA,  Seattle  Sheraton 

9  June  87-Anchorage  AK.  Eagan 

Convention  Center 

For  further  information  concerning  the 
generic  EIS  for  low  altitude  flight 
operations,  contact  HQ  SAC/DEV  (Dr. 
Hugh  Stirts),  Offutt  AFB  NE  68113-5001, 
Telephone:  (402)  294-5854. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  87-«106  Filed  4-10-87;  8:45  am) 

WLUN6  COOC  M10-«1-M 


USAF  Scientific  Advisory  Board; 
Meeting 

April  7, 1987. 

The  Technology  Panel  of  the  USAF 
Scientific  Advisory  Board's  Ad  Hoc 
Committee  on  Space-Based  Radar  will 
conduct  a  meeting  at  The  Aerospace 
Corporation  on  April  28, 1987,  from  8:00 
A.M.  to  5:00  P.M. 

The  purpose  of  this  meeting  is  to 
discuss  the  Panel's  approach  to 
addressing  technology  issues  relevant  to 
Air  Force  requirements  for  a  space- 
based  radar  system. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  hsted  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientiric  Advisory  Board  Secretariat  at  (202) 
697-8404. 
Palsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  87-«107  Filed  4-10-87:  8:45  am) 
BILUNO  COOC  ntO-01-M 


Privacy  Act  of  1974;  System  of 
Records  Notice 

agency:  Department  of  the  Air  Force 
(DAF).  DoD. 

ACTION:  Notice  of  a  new  Air  Force 
System  of  Records. 

SUMMARY:  The  Air  Force  is  publishing 
for  any  public  comment  a  new  record 
system  being  added  to  its  inventory  of 
systems  of  records  subject  to  the 
Ptivacy  Act  of  1974. 

EFFECTIVE  DATE:  This  proposed  action 
will  be  effective  without  further  notice 
on  May  13. 1987,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

ADDRESS:  Send  any  comments  to  Major 
James  J.  Valdez.  USAF,  HQ  USAF/ 
DADQ.  Room  4A-1088.  The  Pentagon, 
Washington.  D.C.  20330-5024,  Telephone 
(202)  694-3431.  Autovon:  224-3431. 

FOR  FURTHER  INFORMATION: 

Contact  Major  James  J.  Valdez  above. 

SUPPI^MENTARY  INFORMATION:  The  Air 

Force  systems  of  records  inventory 
subject  lo  the  Privacy  Act  of  1974.  Title 
5,  United  States  Code,  Section  552a 
(Pub.  L  93-579)  has  been  published  in 
the  Federal  Register  as  follows: 

FR  Doc.  85-10237  (50  FR  22332)  May  29, 1985 

(compilation) 
FR  Doc.  85-14122  (50  FR  24672)  June  12. 1985 
FR  Doc.  85-15062  (50  FR  25737)  June  21, 1985 
FR  Doc.  85-28775  (50  FR  46477)  November  8, 

1985 
FR  Doc.  85-29261  (50  FR  50337)  December  la 

1985 
FR  Doc  86-2527  ((51  FR  4531)  February  5, 

1986 
FR  Doc.  86-4546  (51  FR  7317)  March  3, 1986 
FR  Doc.  86-10044  (51  FR  16735)  May  6, 1986 
FR  Doc.  86-11696  (51  FR  18927)  May  23, 1986 
FR  Doc.  86-25787  (51  FR  41382)  November  14. 

1986 
FR  Doc.  86-25788  (51  FR  41402)  November  14. 

1986 
FR  Doc.  86-27635  (51  FR  44332)  December  9. 

1986 

A  new  system  report  as  required  by  5 
U.S.C.  552a(o)  of  the  Privacy  Act  was 
submitted  on  March  19, 1987,  pursuant 
to  paragraph  4b  of  Appendix  I  of  OMB 
Circular  No.  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals."  dated  December  12, 
1985. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Deportmen  t  of  Defense. 
April  7, 1987. 

F010  AF  A 

SYSTEM  name: 

010  AF  A  Automated  Orders  Data 
System. 


SYSTEM  location: 

Any  location  where  temporary  duty 
travel  orders  are  published  at  all  levels 
down  to  and  including  Air  Force 
squardrons.  Official  mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Force's  systems  notices. 

CATEOORIES  OF  INDIVtDUALS  COVERED  BY  THE 

system: 

All  Air  Force  civilian  employees  and 
military  members  who  perform 
temporary  duty  travel.  ^ 

cateoories  of  records  in  the  system: 

All  temporary  duty  travel  orders 
published  by  the  organization 
maintaining  the  system  also  contains 
identification  data  on  individuals  who 
perform  travel. 

authority  for  maintenance  of  jvh 
system: 

10  U.S.C.  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 
as  implemented  by  the  DoD  Joint  Travel 
Regulations. 

PURPOSE(S): 

Used  to  prepare  temporary  duty  travel 
orders  and  to  determine  status  of 
individual  orders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

poucies  and  practices  for  storing, 
retrievino,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 
storage: 

Maintained  on  computer. 

RETRIEVABIUTY: 

Filed  by  name.  Social  Security 
Number,  or  Air  Force  Service  Number. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  records  in 
performance  of  their  official  duties  who 
are  properly  screened  for  need-to-know. 
Records  are  protected  by  computer 
system  software. 

RETENTION  AND  DISPOSAL: 

Orders  are  maintained  for  one  year 
after  the  year  in  which  they  are 
published.  Identification  data  is 
maintained  until  the  individual  is 
reassigned. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director  of  Administration. 
Headquarters  United  States  Air  Force, 
Washington,  D.C.  Local  System 


11B46 


Federal  Register  /  Vol.  52,  No.  70  /  Monday,  April  13.  1987  /  Notices 


Manager:  Base  director  or  Chief  of 
Administration. 

NOTIFICATION  PKOCEDURS: 

Requests  froin  individuals  should  be 
addressed  to  the  local  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  local  system 

manager. 

CONTESmra  RECORDS  PROCEDURES; 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 
{32  CFR  Part  806b). 

RECORD  SOURCE  CATEOORIES: 

Information  is  obtained  from 
personnel  records  and  travel  order 
requests  prepared  by  clerical  staff 
serving  the  individual  traveler. 

SYSTEM  EXEMTTCO  mOM  CERTAIN  PROVISMNS 
OF  THE  ACT 

None. 
|FR  Doc.  87-8139  Filed  4-l(>-«7;  8:45  am] 

BILUNG  CODE  M10-01-« 


Department  of  the  Army 

Public  Information  Conection 
Requirement  Submitted  to  0MB  for 
Review 

AcnoN:  Public  Informadoo  Collection 

Requirement  Submitted  to  OMB  for 
Review. 

s   M  M  * WY:  The  Department  of  Defense 

nitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35V  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information; 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  for  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension. 

Tender  of  Service  and  Letter  of  Intent 
for  Personal  Propeity  HHG  and 
unaccompanied  Baggage  (OMB  No. 
0702-0022) 


Since  household  goods  move  at 
government  expense,  data  is  needed  to 
choose  the  best  service  at  least  cost.  The 
information  provided  amounts  to  a  bid 
for  contract  to  transport  household 
goods  and  unaccompaned  baggage.  The 
best  service  for  least  cost  carrier 
receives  the  contract 

Businesses  or  other  for  profit,  small 

businesses  or  organizations 
Responses:  600 
Burden  Hours:  12,400. 

AOORCSSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer.  WHS/DIOR,  1215 
Jefferson  David  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 
teleplione  number  (202)  746-0933. 

SUPPLEMENTAL  INFORMATION:  A  COpy  of 

the  information  collection  proposal  may 
be  obtained  from  Ms.  Angela  R. 
Petrarca.  DAIM-ADL  Room  lC63a.  The 
Pentagon.  Washington.  DC  20310-0700, 
telephone  (202)  694-0754. 
Patrica  H.  Mmbs, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
(FR  Doc.  87-6136  Filed  4-10-87;  B:4S  am] 
BiLLMa  CODE  asi»-ei4 


Publle  Information  Conection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review. 


:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Redaction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information; 
Collection  and  Form  Number  if 
applicable.  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  informatifxi 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  for  whom  a  copy  of 
the  infonnation  proposal  may  be 
obtained. 


NEW 

Heavy  Haaler  Truck  Trailer  Database 
Survey 

The  DoD  needs  detailed  and  accurate 
information  on  heavy  hauler  truck 
trailers  located  in  the  U.S.  This 
information  will  be  used  by  the  DoD  for 
contingency  planning  and  execution  of 
deployment  and  mobilifation  plans. 
Heavy  hauler  owners  identified  from 
pubhcly  available  information  sources — 
will  be  surveyed  in  order  to  validate  and 
supplement  information  on  their  heavy 
hauler  trailer  inventory. 

Businesses  or  other  for  profit  small 

businesses  or  organizations 
Responses:  1,750 
Burden  Hours:  1,750. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington  DC  20503 
and  Mr.  Daniel  ].  Vitiella  DOD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 

SUPPLEMENTAL  INFORMATION:  A  copy  of 

the  information  collection  proposal  may 

be  obtained  from  Ms.  Angela  R. 

Petrarca,  DAIM-ADI,  Room  1C638,  The 

Pentagon.  Washington,  DC  20310-0700, 

telephone  (202)  694-0754. 

Pallida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

April  7, 1987. 

[FR  Doc.  87-8137  Filed  4-10-87;  8:45  am] 

BtUINQ  cool  M1IM)1-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTION:  Pablic  Information  Collection 
Requirement  Submitted  to  (^»(B  for 
Review. 

summary:  The  DepartaKnt  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  die  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SXL 
Chapter  35).  Each  entry  contains  the 
following  informatioD:  (1]  Type  of 
submission:  (2)  Tide  of  Information: 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses:  [Q)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
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collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  for  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Revision 

Motor  Carrier  Facilities 
Questionnaire,  MT  Form  45  (OMB  No. 
0702-0024) 

This  form  is  used  to  obtain 
information  on  motor  carrier's  operating 
authority  and  types  and  amount  of 
equipment  for  prequalification  and 
freight  routing  purposes.  Only  new 
freight  motor  carriers  desiring  to 
participate  in  Department  of  Defense 
freight  movements  are  affected. 
Businesses  or  other  for  profit,  small 

businesses  or  organizations 
Responses:  150 
Burden  Hours:  150. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget  Desk 
Officer.  Room  3235,  New  Executive 
Office  Building,  Washington  DC  20503 
and  Mr.  Daniel  ].  Vitiello,  DOD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  number  (202)  746-0933. 

SUPPLEMENTAL  INFORMATION:  A  copy  of 

the  information  collection  proposal  may 

be  obtained  from  Ms.  Angela  R. 

Petrarca,  DAIM-ADI,  Room  1C638,  The 

Pentagon.  Washington,  DC  20310-0700, 

telephone  (202)  694-0754. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

April  7. 1987. 

(FR  Doc.  67-6138  Filed  4-10-87;  8:45  amj 

BIUJNO  CODE  M10-0V4I 


Privacy  Act  of  1974;  New  and  Artered 
Record  Systems 

agency:  Department  of  the  Army,  DoD. 

action:  Notice  of  one  new  and  one 
altered  record  system  subject  to  the 
Privacy  Act. 

summary:  The  Army  is  publishing  a 
notice  for  public  comment  on  a  new 
record  system  that  will  be  added;  one 
system  that  is  being  altered,  to  its 
existing  inventory  of  systems  of  records 
subject  to  the  Privacy  Act  of  1974. 

date:  This  proposed  action  will  be 
effective  without  further  notice  May  13, 
1987.  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mr. 
Cliff  Jones  further  identified  below. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Cliff  Jones,  HQDA  DAIM-FAR-RI, 
Room  1138,  Hoffman  Building  I, 
Alexandria,  VA  22331-0301.  Telephone: 
(202)  325-6044,  Autovon:  221-6044. 

SUPPLEMENTARY  INFORMATION:  The 

Army's  systems  of  records  notices 
inventory  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  have  been  published 
to  date  in  the  Federal  Register  as 
follows: 

FR  Doc.  85-10237  (50  FR  22090)  May  29, 1985 

(Compilation) 
FR  Doc.  86-14668  (51  FR  23576)  June  3a  1988 
FR  Doc.  86-19534  (51  FR  30900)  August  29. 

1986 
FR  Doc.  86-25274  (51  FR  40478)  Novemtwr  7, 

1986 
FR  Doc.  86-27580  (51  FR  44361)  December  9, 

1986. 

One  new  and  one  altered  system 
report  as  required  by  5  U.S.C.  552a(o]  of 
the  Privacy  Act  of  1974  were  submitted 
pursuant  to  paragraph  4b  of  Appendix  I 
of  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12. 1985,  to  the  Speaker  of  the 
House,  the  President  of  the  Senate,  and 
the  Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Executive  Office 
of  Management  and  Budget  (EOMB)  on 
March  19, 1987.  The  new  record  system 
is  identified  as  A0319-01bDAEN  and  is 
required  by  the  Army  Corps  of 
Engineers  for  their  debt  collection 
efforts  under  Debt  Collection  Act  of  1982 
(Pub.  L  97-365).  The  altered  system, 
identified  as  A1306-01DAPE.  was  last 
published  in  the  Federal  Register  on 
May  29, 1985  at  50  FR  22243  and  is  being 
revised  because  of  a  significant  change 
in  the  categories  of  individuals  covered 
by  the  system.  It  is  being  expanded  to 
cover  not  only  Army  service  members, 
but  will  now  include  family  members  of 
the  service  members,  certain  DoD 
civilian  employees,  and  samples  of  the 
general  U.S.  population  to  determine 
why  people  do  or  do  not  consider 
military  service  as  a  career  option. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

April  7. 1987. 
A031»-01bOAEN 

SYSTEM  name: 

Corps  of  Engineers  Debt  Collection 
System. 

SYSTEM  location: 

Finance  and  Accounting  Offices  at 
U.S.  Army  Corps  of  Engineers 
Installations  worldwide. 


CATEOORIES  Of  INOIVIOUALS  COVERED  BV  THE 

system: 

Separated  and  retired  military  and 
civilian  personnel  and  others  indebted 
to  the  U.S.  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include,  but  are  not 
limited  to: 

1.  Records  of  current  and  former 
military  members  and  civilian 
employees'  pay  accounts  showing 
entitlements,  deductions,  payments 
made,  and  any  indebtedness  resulting 
from  deductions  and  payments 
exceeding  entitlements. 

2.  Individual  military  pay  records, 
substantiating  documents  such  as 
military  pay  orders,  pay  adjustment 
authorizations,  military  master  pay 
account  printouts  from  the  Joint  Uniform 
Military  Pay  System  (JUMPS),  records  of 
travel  payments,  financial  record  data 
folders,  miscellaneous  vouchers, 
personal  financial  records,  credit 
reports,  promissory  notes,  individual 
financial  statements  and  related 
correspondence. 

3.  Applications  for  waiver  of 
erroneous  payments  or  for  remission  of 
indebtedness  with  supporting 
documents  including,  but  not  limited  to: 
Statements  of  financial  status  (personal 
income  and  expenses);  statements  of 
commanders  and/or  finance  and 
accounting  officers;  and  correspondence 
with  members  and  employees. 

4.  Claims  of  individuals  requesting 
additional  payments  for  services 
rendered  with  supporting  documents 
including,  but  not  limited  to:  Time  and 
attendance  reports;  leave  and  earning 
statements;  travel  orders  and/or 
vouchers;  and  correspondence  with 
members  and  employees. 

5.  Delinquent  accounts  receivable 
including,  but  not  limited  to:  Returned 
checks;  default  on  lease  agreements; 
collection  records;  and  summaries  of 
Army  Criminal  Investigation  Command 
and/or  Federal  Bureau  of  Investigation 
reports. 

6.  Reports  from  probate  courts 
regarding  estates  of  deceased  debtors. 

7.  Reports  from  bankruptcy  courts 
regarding  claims  of  the  United  States 
against  debtors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Debt  Collection  Act  of  1982  (Pub.  L 
97-365);  5  U.S.C.  552a(b)(12);  5  U.S.C. 
5514(a);  10  U.S.C.  2774;  12  U.S.C.  1715;  15 
U.S.C.  1681a(f);  Federal  Claims 
Collection  Act  of  1966  31  U.S.C.  952(d); 
31  U.S.C  3711;  E.O.  9.197. 
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MMWOSC: 

To  process,  monitor,  and  post-audit 
accounts  receivable.  To  administer  the 
Federal  Claims  Collection  Act  of  1966 
and  the  Debt  Collection  Act  of  1982  and 
to  answer  inquiries  pertaining  thereto. 
To  match  application  data  with  state 
information  in  order  to  verify  eligibility 
for  benefits. 

ROUTINE  USF^  3F  i^COMOS  MAIMTAINEO  IN 
TME  SVSTtk     «      ,;ymQ  CATEQOfMES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to: 

1.  US.  Department  of  ]u8tice/U.S. 
Attorneys  for  legal  action  and/ or  final 
disposition  of  debt  claims. 

2.  The  Department  of  the  Treasury/ 
Internal  Revenue  Service  for  the  purpose 
of  obtaining  locator  status  for 
delinquent  accounts  receivable,  and/or 
to  report  write-off  amounts  as  taxable 
income  as  pertains  to  amounts 
comprised  and  accounts  barred  from 
litigation  due  to  age.  and  for  the  purpose 
of  offset,  either  administrative  or  salary. 

3.  Private  collection  agencies  for  the 
purpose  of  credit  information  and  for  the 
purpose  of  obtaining  credit  reports  or 
skip  traces  when  the  Army  has 
exhausted  its  internal  collection  efforts. 

4.  Consumer  reporting  agencies 
pursuant  to  the  Privacy  Act  of  1974,  5 
U.S.C.  552a(b]{12)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681a(f)) 
or  the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701(b)(3))  when  an 
individual  is  responsible  for  a  debt  to 
the  U.S.  Army,  provided  the  debt  has 
been  validated,  is  overdue,  and  the 
debtor  has  been  advised  of  the 
disclosure  and  his/her  rights  to  dispute, 
appeal  or  review  the  claim;  and/or 
whenever  a  financial  status  report  is 
requested  for  use  is  the  administration 
of  the  Federal  Claims  Collection  Act 
Claims  of  the  United  States  may  be 
compromised,  terminated  or  suspended 
when  warranted  by  information 
collected. 

POUCtE*  AND  PRACTICES  FOR  STOmNQ, 
KETMeVmO,  ACCCSSINQ,  RETAININQ,  AND 
OMPOtINO  Of  RECOMDS  IN  THE  tVSTeir. 

STORAGE: 

Paper  records  in  file  folders  and  bulk 
storage,  card  files,  magnetic  tapes,  paper 
printouts  and  microfiche. 

RETmEVABIUTY: 

By  SSN,  name  and  substantiating 
document  number. 

SAFEOUAROS: 

Security  guards  are  employed  at  all 
Corps  of  Engineers  Finance  and 
Accounting  Offices.  Paper  records  are 
maintained  in  areas  accessible  only  to 
authorized  personnel  who  are  properly 


screened,  cleared  and  trained. 
Comptitefized  records  are  accessed  by 
the  custodian  of  the  records  system  and 
by  persons  responsible  for  servicing  the 
records  in  the  performance  of  their 
official  duties.  Certifying  Finance  and 
Accounting  Officers  of  debts  have 
access  to  debt  information  to  conform  if 
the  debt  is  valid  and  collection  action  is 
to  be  continued.  Computer  equipment 
and  files  are  located  in  a  separate 
secured  area. 

RETENTION  AND  DISPOSAL: 

Delinquent  accounts  receivables  are 
retained  for  six  (6)  years  and  three  (3) 
months  and  then  destroyed. 

SYSTEM  MANAQER  AND  ADDRESS: 

The  Finance  and  Accounting  Officer 
at  the  Headquarters,  U.S.  Army  Corps  of 
Engineers,  20  Massachusetts  Avenue, 
NW..  Washington.  D.C.  20314-lOOa 

NOTIFICATION  PROCEDURES: 

Individual  desiring  to  know  whether 
this  sjrstem  of  records  contains 
iiiformation  about  them  should  contact 
the  Finance  and  Accounting  Officer  at 
the  appropriate  U.S.  Army  Corps  of 
Engineers  installation,  furnishing  full 
name.  SSN  Number,  and  other 
information  verifiable  from  the  record 
itselLj 

RECORD  ACCESS  PflOCRMIRES: 

Individuals  seeking  access  to  records 
in  this  system  pertaining  to  them  should 
submit  a  written  request  as  indicated  in 
'Notification  Procedures'  and  furnish 
information  required  therein. 

CONTESTlNa  RECORD  PROCEDURES: 

The  Army  8  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  determinations  are  contained 
in  AR  340-21  (32  CFR  Part  505). 

RECOHD  SOURCE  CATEOOWES: 

Information  is  received  from  the 
Department  of  Defense  staff  and  field 
installations,  other  creditor  Federal 
agencies.  Social  Security 
Administration,  Treasury  Department, 
Banks,  Savings  and  Loan  Associations. 
Employee  Credit  Unions  and  other 
financial  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A13M-01DAPE 

SVSTIM  NAME: 

Behavioral  and  Social  Sciences 
Research  Project  Files 

SYSTSM  location: 

Army  Research  Institute  for  tiw 
Behavioral  and  Social  Sciences.  SOOl 
Eisenhower  Avenue.  Alexandria,  VA 


22333  and  field  offices  located  at  Fort 
Lewis.  WA:  Boise.  ID:  Camp  Zama, 
Japan:  Fort  Huacfauca.  AZ;  London. 
England:  Mannheim,  Germany;  Naval 
Training  Center,  Orlando.  FL;  Falls 
Church,  VA;  Fort  Hood,  TX;  Fort  Knox, 
KY:  Fort  Leavenworth.  KS:  Presidio  of 
Monterey.  CA;  Fort  Rucker,  AU  and  St 
Louis,  MOi 


CATEOOMES  OF  mMVNWALS  COVERED  BY  THE 

SYSTEM: 

(1)  Current  and  former  officer,  warrant 
officer,  and  entiisted  military  personnel, 
including  Army  Reservists  and  National 
Guard. 

(2)  Family  members  of  the  service 
members  in  category  {\). 

(3)  Civilian  employees  of  DoD. 

(4)  Samples  of  civilians  from  the 
general  U.S.  population  who  are 
surveyed  to  determine  why  people  do  or 
do  not  conrsider  military  service  as  a 
career  or  a  short-term  employment 
option. 

CATEGORIES  OF  HECOMBS  M  THE  SYSTEM: 

Individual's  name  and  SSN, 
questionnaire-type  data  relating  to 
service  member's  and  civilian 
employee's  pre-service  education,  work 
experience,  social  environment  and 
culture,  learning  ability,  physical 
performance,  combat  readiness, 
discipline,  motivation,  attitude  about 
Army  life,  and  measures  of  individual 
and  organizational  adiustments;  test 
results  from  Armed  Services  Vocational 
Aptitude  Battery  and  Skill  Qualification 
Tests.  Also,  individual's  name  and  SSN, 
and  questionnaire-type  data  relating  to 
non-service  member's  education,  work 
experience,  motivation,  knowledge  of 
and  attitude  about  the  Army.  When 
records  show  military  service  or 
marriage  to  a  service  member,  the 
appropriate  non-service  records  will  be 
linked  to  the  service  record. 

AUTHORITY  KM  MAINTENANCE  OF  THE 
SYSTSM: 

10  U.S.C..  sections  2358  and  4503. 

PURP08e(S). 

To  research  human  factors  inherent  in 
the  recruitment,  selection,  classification. 
assigoraeDt,  evaluation,  and  training  of 
military  and  civilian  personnel:  to 
enhance  readiness  effectiveness  of  the 
Army  by  developing  personnel 
management  methotis.  training  devices, 
and  testing  of  weapons  methods  and 
systems  aimed  at  improved  group 
performance.  (No  decisions  affecting  an 
individoal's  ri^ts  or  benefits  are  made 
using  these  research  records. 
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I  «N  THE  «vsnM: 


jtountiE  USES  OF  WEConai  kkmntoincb  m 

THE  SYSTEM,  INCLUDtNQ  CATEOOmES«F 
USERS  AHO  THE  PURPOSE  OF  SUCH  USES: 

See  the  "blanket  routine  uses"  set 
fortti  at  the  beginning  of  the  Army's 
listing  oT  Tecord  sjstem  notices. 

POUOKSAMi 
RETRIEVINO,  1 
DISPOSING  9Fi 
STORAGE: 

Paper  records  in  file  M*ers;  punch 
card;  magnettc  tape. 

RblRieVABIUI  V: 

By  individsal'fi  name  and/or  SSN.  For 
research  purposes,  the  data  are  usually 
retrieved  and  analyzed  with  respect  to 
relative  iime» -at eotry  iol9  service, 
training  performance,  and  demo^-apfaic 
values.  Scheduled  d»la  for  follow-up 
data  collections  liowever,  are  retrieved 
by  month  of  scheduled  follow-up  and  by 
name. 


SAI 

Aocess  ♦o  record*  w  restricted  to 
authorized  personnel  having  official 
need  therefor.  Automated  data  are 
further  protected  by  oontrofVed  system 
procedures  and  code  fmmbers  goT'emrrtg 
access. 

REICNTUM  AND  BtSPOSAL: 

Information  is  retained  mHii 
completion  of  appropriate  study  or 
report,  after  which  il  is  destroyed  by 
shredding  or  erasing. 

SVSTEM  manager!^  AMO  ADDRESS: 

Deputy  Chierf  ^  Staff  for  Personnel, 
Headquariers.  Oe^partment  of  the  Army, 
The  Pentagon.  Washington.  D.C.  20310. 

NOTIFICATIOH  VROCEOORE: 

Individuals  wt&hing  to  know  whether 
or  not  this  syatem  of  records  contains 
infomuitioo  abotd  t^Mmselves  should 
write  to  the  system  manager,  providing 
their  full  name.  SSM.  current  address, 
the  subject  area  and  the  year  of  testing 
if  known. 


RECORDS  ACCESS  I 

For  access  to  information  about 
themselves  in  this  system  of  records, 
individuals  should  follow  information  in 
Notification  Procedure  above. 

CONTESTING  RECORO  .PfUtCSCMMES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  detenmnatioBs  are 
contained  in  Army  Regalation  340-21  (32 
CFR  Part  S05,). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his  or  her  peers, 
or,  in  the  case  <of  ratings  and 
evaluations,  Ironi  .supervisors. 


EXEMPTIONS  CLAIMED  FOR  THE  3 

Noae. 
(PR  Doc.  «7-8M0  Ffled  4-1B-S7;  8:45  am^ 

BILLING  CODE  3S1».«1-« 


Defens*  Logistics  Aflency 

Announcaotaat  of  Dir«ot  Converaton 
to  Contract  P«rf  ormanc*  of 
Commercial  Activities  (CA)  FuncUon 

AQENCT:  Defense  Logistics  Agency 
(DLA). 

ACTION:  Notification  of  intent  to  effect 
direct  conversion  to  contrart 
perforiBance  of  DLA  CA  ^mctioa. 

summary:  The  publication  of  decisions 
to  directly  convert  commercial  activities 
(CA)  to  cwfrtract  performance  «  required 
by  SKipplemeirt  to  OMB  Circular  No.  A- 
76  (Revised)  and  DoD  Instruction 
4100.33,  "Commercial  Activities  Program 
Procedures." 

1.  Based  on  a  Simplified  Cost 
Comparison  conducted  13  February 
1987,  the  Defense  Logistics  Agency  will 
issue  a  solicilalion  to  directy  convol  to 
contract  performance  the  commercial 
reservations  and  ticket  services  of  the 
DLA  Administrative  Support  Center's 
(DASC)  Travel  Office.  The  DASC  Travel 
Office  furnishes  support  to 
Headquarters,  DLA  and  DLA  field 
activities  located  in  Alexandria,  VA. 

For  further  information  contact:  Mr. 
Preston  B.  Speed.  Chief,  Administration 
Management  Branch,  DLA 
Administrative  Support  Centec 
Cameron  Station,  Alexandria,  VA 
22304-6130,  (202)  274-6234. 

2.  Based  on  a  Simplified  Cost 
Comparison  conducted  29  January  1987, 
the  Defense  Logistics  Agency  will  issue 
a  solicitation  to  directly  convert  to 
contract  performance  the  commercial 
reservations  and  ticket  services  of  tfae 
Defense  Electronics  Supply  Center's 
Travel  Office.  Dayton,  OH. 

For  further  information  contact:  Mr. 
Richard  Shepherd,  Commercial 
Actrvities.  Office  of  Policy  and  Hans, 
Defense  Electronics  Sun»ly  Center,  1507 
Wilmington  Pike.  Dayton,  OH  45444- 
5000,  (513)  29&-529S. 

Interested  cwnmercial  concerns 
should  refer  to  announcements  in  the 
Commerce  Business  Dai^  (CBD)  to  be 
made  as  part  of  the  contract  solicitation 
process. 

Wilham ).  CassaU. 

Comptroller.  Defense  Logistics  Agency. 
(FR  Doc.  S7-S123  Filed  4-10^S7;  B:45  am] 
SJLUNa  CODE  3620-01-M 


UnMormed  Senrtce*  University  of  the 
Health  Sciences  (USUHS) 

Privacy  Ad  of  1«7«:  Mew  Systems  of 
Records 

AQEttCV:  Uniformed  Services  University 
of  the  Healdi  Sciences  (USUHS).  DOD. 

action:  Notice  for  any  public  comment 
on  new  record  systems  subject  to  the 
Privacy  Act. 

summary:  Tbe  USUHS  is  adding  nine  (9) 
new  record  systeats  to  its  existing 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  522a). 

DATE:  This  proposed  action  will  be 
effective  without  furftier  notice  May  li 
1987  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Ms. 
Norma  Cook,  Records  Management 
Division,  Washington  Headquarters 
Services.  Room  5C-015.  The  Pentagon, 
Washington,  HC  20301-11S5. 
Telephone:  202-697-2501. 
SUWLEMGMTARV  IMTOWMATIOSt:  The 

Uniformed  Servioes  University  of  tbe 
Health  Sciences  (USUHS)  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  beien  published  in  the 
Fodsrol  Segbter  at  SO  FR  22960.  May  29, 
1985  (FR  Doc.  85-10237). 

The  nine  (9)  record  systems  to  be 
added  to  tbe  existing  USUHS  inventory 
of  records  is  deemed  necessasry  by  the 
agency  and  is  being  proposed  under  this 
action. 

A  new  system  report  as  required  by  S 
U.S.C  522a(o)  of  Privacy  Act  of  1974, 
was  submitted  to  the  Speaker  of  the 
House,  the  President  of  the  Senate,  and 
the  Administrator.  Office  of  Information 
and  Regulatory  Affairs  (OMB)  on  March 
19. 1987,  pursuant  to  paragraph  4b  of 
Appendix  1  to  OMB  Circular  No.  A-13a 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  December  12. 1985. 
Patricia  H.  h4eaiw, 

OSD  Federal  AegisterLJaison  Officec 
Deportment  of  Defense. 
April  7. 1987. 

WUSUM 

SYSTEM  name: 

USUHS  Radiation  Saie^  Trainii^ 
Records. 

SVSTCM  IjOCATION: 

Department  of  Environmental  Health 
and  Occupational  Safety.  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS).  4301  fones  Bridge 
Road,  Bethesda,  Maryland  20814-4799 
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CATEGORIES  OF  INOIVIOUikLS  COVERED  BY  THE 
SYSTEM: 

Records  will  be  maintained  on 
University  personnel  who  are  assigned 
duties  involving  work  with  radioactive 
material,  or  whose  duties  may  require 
them  to  frequently  enter  work  areas  in 
which  radioactive  materials  are  used  or 
stored. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes 
name,  department,  name  of  principal 
investigator,  authorization  number,  date 
of  initial  briefing,  date  of  last  training, 
and  date  dosimeter  issued  (if 
applicable). 

AUTMORrrY  FOR  MAINTENANCE  OF  THE 

system: 

10  U.S.C.  2112;  10  CFR  Part  20; 
NAVMED  P-5055,  U.S.  Nuclear 
Regulatory  Commission  (NRC)  Materials 
License  19-23344-01. 

PURPOSE(Sh 

The  Radiation  Safety  Officer  and  his/ 
her  staff  maintain  the  computer  data 
base  system.  It  is  used  to  record 
information  concerning  the  individual's 
training  in  radiation  safety.  This 
information  is  also  transcribed  for 
inclusion  in  the  individual's  dosimetry 
records.  The  Radiation  Safety 
Committee  of  the  University  may  review 
such  records  as  are  relevant  to  their 
determinations  of  an  individual's 
qualification  and/or  expertise  in  using 
radioactive  materials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  reviewed  by  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
inspectors  as  part  of  their  on-going 
administration  of  the  Materials  License, 
and  by  the  Radiation  Safety  Committee 
or  the  Radiation  Safety  Officer  and  his/ 
her  staff  to  review  an  individual's 
qualifications  and/or  expertise  in 
conducting  experiments  using 
radioiodine  compounds. 

See  also  the  existing  "blanket  routine 
uses"  set  forth  at  the  beginning  of  the 
Uniformed  Services  University  of  Health 
Sciences  (USUHS)  record  system 
notices. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  the  University's 
main  computer. 

retrievabiuty: 

Records  are  accessed  by  name, 
department  or  data  fields. 


SAKQUARDS: 

Records  in  the  data  base  may  be 
aceessed  only  by  EHS  staff  members 
who  have  been  granted  access  to  the 
University  computer. 

RETENDON  AND  DtSPOSAU 

Records  are  kept  permanently  on  file. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Dosimetry  Manager,  Department  of 
Environmental  Health  and  Occupational 
Safety,  Uniformed  Services  University 
of  Health  Sciences,  4301  Jones  Bridge 
Road,  Bethesda,  Maryland  20814-4799. 

NOTIFICATION  PROCEDURE: 

inquiries  regarding  the  records  should 
be  directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
will  be  furnished  upon  request  by  the 
System  Manager. 

COffTESTINQ  RECORD  PROCEDURES: 

Individuals  may  contest  any 
information  maintained  in  the  record 
system  by  submitting  their  request  in 
writing  to  the  System  Manager.  The 
agency's  rules  for  access  to  records  and 
for  contesting  contents  and  appealing 
initial  determinations  by  the  individual 
concerned  are  contained  in  OSD 
Administrative  Instruction  No.  81  (32 
era  Part  286b). 

RECORD  SOURCE  CATEGORIES: 

Individual,  previous  employers, 
training  attendance  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
WIJ$U09 

SYSTEM  name: 

USUHS  Grants  Management 
Infonnation  System  (Protocols/Grants). 

SYSTEM  LOCATION: 

Tlie  primary  system  will  be  located  at 
Computer  Operations,  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS),  4301  Jones  Bridge 
Road,  Bethesda,  Maryland  20814-4799. 
Decentralized  segments  will  be 
maintained  by  the  department 
chairpersons  of  Anatomy, 
Anesthesiology,  Biochemistry. 
Dermatology,  Military  Medicine,  Family 
Practice,  Medical  Psychology,  Medicine, 
Microbiology  Surgery,  Neurology, 
Obstetrics/Gynecology,  Pathology, 
Pediatrics,  Pharmacology,  Physiology, 
Preventive  Medicine  and  Biometrics, 
Psychiatry,  and  Radiology,  4301  Jones 
Bric^ge  Road,  Bethesda,  Maryland  20814- 
4799. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Research  proposals  of  grant 
requesters;  in  addition,  research  records 
will  be  maintained  on  military  active 
duty,  retired,  their  dependents,  civilians 
and  volunteers  who  have  signed  an 
appropriate  consent  form  for  a 
particular  research  project(s). 

CATEGORIES  OF  RECORDS  IN  TKl  SYSTEM: 

Grant  proposals  and  protocols; 
statistical  data,  results  of  laboratory 
experiments,  research  subjects'  medical 
history  including  pathological  results 
and  standard  behavioral  tests. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L  92-426,  Ch.  104,  section  2113; 
10  U.S.C.  2113. 

PURPOSE(S): 

Research  faculty  and  staff  use  the 
researcli  records  as  a  data  base  for  the 
analysis  of  experimental  data.  Research 
records  contain  the  results  of  laboratory 
experiments,  research  subjects'  medical 
histories,  and  statistical  data  including 
pathological  and  standard  behavioral 
tests,  and  are  used  as  submission  to 
research  proposals.  Summary  statistics 
on  the  research  records  are  maintained 
by  faculty/staff  and  updated  when 
appropriate.  Study  and  summary 
statistics  are  published  without 
individual  identifiers,  but  in  some 
instances  the  selection  of  elements  is 
such  that  individuals  could  be  identified 
by  reference.  This  data  is  given  to 
collaborators  and  is  sometime  used  for 
clinical  evaluation  of  the  patient. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

See  Uniformed  Services  University  of 
the  Health  Science  (USUHS)  "Blanket 
Routine  Uses"  set  forth  at  the  beginning 
of  the  agency's  listing  of  published 
record  system  notices. 

safeguards: 

Computer  hardware,  disks  and  folders 
are  stored  in  a  controlled  area,  and  are 
accessible  only  by  password,  which  is 
changed  at  random  intervals. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  studies  are 
complete  or  until  no  further  information 
can  be  utilized  from  this  material. 
However,  all  studies  involving  human 
volunteers  will  be  maintained  for  five 
years.  If  the  study  involves  a  minor(s) 
the  record  will  be  kept  until  the 
individuals  is  age  18  plus  five  years. 
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SYSTEM  HMfMOGRfS)  <MB  ASOKCCS: 

Director,  Grants  Management. 
Uniformed  Services  University  oT  the 
Health  Sciences.  4301  Jones  Bridge 
Road.  Bethesda,  Maryland  20814-5799. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  records  sliould 
be  directed  to  the  System  Manager. 

RECORD  ACCESS  PNOCeOtMES: 

Information  «s  to  exact  procedure  for 
gaining  access  may  be  obtained  from  the 
System  Manager.  Address  requests  to 
Record  Administrator,  Uniformed 
Services  UnivereTty  cyf  Ihe  HeaUh 
Sciences  (USUHS/Adm)  4301  fones 
Bridge  Road.  Bethesda,  Maryland  2G814- 
4799. 

CONTESTWM  MECORS  PROCEDURES: 

The  agency  3  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  deAerminstions  by  ^tte 
individual  concerned  are  contained  in 
OSD  Administrative  Instruction  No.  81 
(32  CFR  Part  288b). 

RECORD  SOURCE  CATCOOWES: 

Patients,  normal  subject  volunteers, 
research  collaborators  and  experimental 
results. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
WUSU10 

SYSTEM  NAME: 

USUHS  Thyroid  Bioassay  Hecords. 

SYSTEM  location: 

Department  of  Environmental  Health 
and  Occupational  Safety.  Untformed 
Services  University  of  Health  Sciences 
fUSUHS),  4301  Jones  Bridge  Road. 
Bethesda,  Maryland  20814-4799. 

categories  of  individuals  covered  by  the 
system: 

Record  wiH  1»e  maintained  an 
laboratory  %PBrkerg  who  use  radioiodine 
compounds. 


possible  trptake  of  radioiodine 
oompcninds  by  the  body  resnhing  from 
overexposure  to  the  compounds,  and  in 
detecting  trends  which  mark  the  uptake 
and  eliminatian  by  the  body  of  such 
compounds.  The  results  of  each  assay 
are  also  transcribed  by  Racfcation  Safety 
Personnel  for  inclusion  on  an  addendum 
to  DD  Form  1141,  "Record  of  Ejcposure 
to  Ionizing  Radiation."  Tiie  Radiation 
Safety  Commitlee  of  the  University  may 
review  such  records  as  are  relevant  to 
their  detemnaations  of  as  tndKidB^'s 
qualifications  and/or  expertise  in 
conducting  experiments  using 
radioiodine  compounds. 

routine  uses  of  records  MAtNTAWEB  4N 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
users  AND  THE  PURPOSES  OF  S»CM  USEr. 

Records  may  be  reviewed  by  U.S. 
Nuclear  Regulatory  Commission  ^NRC) 
inspectors  as  part  of  their  on-going 
administration  of  the  Materials  License, 
and  by  the  Radiation  Safety  Committee 
of  the  Radiation  Safety  Officer  and  his/ 
her  staff  to  review  an  individual's 
qualifications  and/or  expertise  in 
conducting  experiments  using 
radioiodine  compounds. 

See  also  the  existing  "blanket  routine 
uses"  set  forth  at  the  beginning  of  the 
Uniformed  Services  University  of  Health 
Sciences  (USUHS)  record  system 
notices. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RtmieVINtt,  ACCE88«Ntt,  RETAIWIM,  «*• 


storage: 

Records  are  stored  on  floppy 
diskettes. 

retrievability: 

Records  are  accessed  by  Date  of 
Assay,  'Name.  S5N.  or  Department. 

sapeouaros: 

Records  are  stared  in  a  cootrcdled 
area  which  is  kepi  locked  when  ju»t  in 
use.  Back-up  copies  of  each  diskette  are 
stored  in  a  locked  file  cabinet. 


(JNXHE4VSWM: 

Information  in  the  sststem  inclndes 
name,  SSAN,  department,  date  of 
bioassay,  resrfhs  tjT  the  irrdividuaT"S 
thyrairi  itio^say  coartts.  and  Are 
purpose  for  eac^  .assay. 

AUTHORmr  for  MAMTEHAMOC  OF  TME 

system: 

10 U.SC.  2tO;  W  ORl P«rt  »:  T«C3re 
Part  20;  NAVMED  P-5055,  U.S.  Nuciear 
Regulatory  Commission  (NRC)  Materials 
License  19-23344-01. 

punposeCs): 

Thx  Itadiateon  Safety  Officer  and  his/ 
her  staff  use  the  results  in  delermtmng 


RETENTWN  ' 

Record  diskettes  are  kejrt  permanently 
on  file.  RKtords  may  be  forwarded  to 
■new  emjdoyeT  ■with  writteii  permission 
of  the  •employee. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Dosimetry  Manager.  Department  of 
EipriremnentM  Hert<h  an*  Occupational 
Safely,  13ni?BiTned  SeivioeB  I3frrvers*ly 
of  *e  HeaWi  SraeiKjes,  4381  Iwnes 
Badge  ftead,  fietbesda.  Mainland  20614- 
4799. 

NOTIFICATION  PRUCEUURE: 

Inquires  regarding  the  records  Aould 
be  directed  to  the  System  Manager. 


RBce«e< 

Information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
will  be  fnmisbed  upon  request  bj'  the 
Radiation  Safety  Officer  or  the  System 

Manager. 

CONTLSTINO  HBCORO  PROCEDORES, 

Individuals  may  contest  any 
information  maintained  in  the  record 
system  by  submitting  their  request  in 
writing  to  the  System  Manager.  The 
agency's  rules  for  access  to  records  and 
for  contesting  contents  and  appealing 
initial  determinations  by  the  individual 
concerned  are  contained  in  OSD 
Administrative  No.  81  (32  CFR  Part 
286b). 

RECORD  S<»OR0E  CAHGOWCS: 

Individual  and  bioassy  results. 

EXEMPTION  CLASaeO  FOR  TNE  SYSTEM: 

None. 

WUSU11 

SYsmiNMHe: 

USUHS  Radiation  Dosimetry  Records. 

SYSTEM  location: 

Department  of  Environmental  Health 
and  Occupational  Safety,  Uniformed 
Services  University  of  the  Health 
Sciences  (USLMS).  4301  Jones  Bridge 
Road,  Bethesda,  Maryland  28814-4799. 

categories  of  individuals  cowbreo«v  the 

system: 

Records  maintained  oa  University 
personnel  who  are  assigned  duties  in 
areas  requiring  the  wetning  of  a 
radiation  dosimeter. 

CATEGORIES  OF  RECORDS  4N  THE  SYSTEM: 

Information  in  Ihe  ^istem  includes 
name.  SSAN,  departmeat  <iaie« -of 
envpl&j'ment,  reaoks  of  dosimeter 
measurements  for  each  measurement 
period,  remits  «ff  the  iatfividnafs  thyroid 
bioaasafs  [(if  «pplicaye^  resnks  «f  the 
intiivsdnail's  tntkiin  'bioassays  {H 
appfcoble^  BBoariscbtsiMedfrom 
iadividuBil's 'pneraeuB  avaik  CKpeiienoe 
iawotving  isdioactrne  materials,  and 
records  of  individual's  training  in 
radiation  safety. 


AUT> 

system: 

10  U.S.C.  2112,  my,  10  CFR  Tart  T9;  10 
CFR  "Part  aft  MAVUffiD  P-JS8F5;  13 .S. 
'^Jac^ear  Wcyilatary  Comawsaiwn  (NRQ 
Material  Lioerree  t»-238»«-»l. 

PURPOSE(S): 

The  record  sj'Stem  is  -used  to  record 
and  file  pertinewt  ifrfarmat^wR.  and  used 
for  aeleiiwwiiwg  pas«We  exposwe  ♦» 
radiaadtive  iMMeriata  mewoess  of 
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allowable  limits.  The  Radiation  Safety 
Committee  of  the  University  may  review 
such  records  as  are  relevent  to  their 
determinations  of  an  individual's 
qualifications  and/or  expertise  in  using 
radioactive  materials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

Records  may  be  reviewed  by  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
inspectors  as  part  of  their  on-going 
administration  of  the  Materials  License, 
and  by  the  Radiation  Safety  Committee 
or  the  Radiation  Safety  Officer  and  his/ 
her  staff  to  review  an  individual's 
qualifications  and/or  expertise  in 
conducting  experiments  using 
radioiodine  compounds.  Also  see 
Uniformed  Service  University  of  the 
Health  Sciences  (USUHS)  "Blanket 
Routine  Uses"  set  forth  at  the  head  of 
this  agency's  published  record  system 
notices. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Paper  records  are  stored  in  file      ' 
folders. 

RETRIEV  ABILITY: 

Records  are  accessed  by  name.  SSAN, 
or  department. 

SAFEGUARDS: 

Records  are  stored  in  filing  cabinets 
which  are  kept  locked  when  not  in  use. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  permanently  on  file. 
Upon  termination  of  an  individual's 
employment  at  the  University,  copies  of 
the  records  are  sent,  with  the  employees 
written  consent,  to  the  gaining 
employer's  Radiation  Safety  Officer. 

SVSTEM  MANGEN<S)  AND  ADDRESS: 

Dosimetry  Manager.  Department  of 
Environmental  Health  and  Occupational 
Safety  Uniformed  Services  University  of 
the  Health  Sciences.  4301  Jones  Bridge 
Road.  Bethesda.  Maryland  20814-4799. 

NOTIFICATION  PROCEDURE: 

Inquires  regarding  the  records  should 
be  directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
will  be  furnished  upon  request  from  the 
System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  may  contest  any 
information  maintained  in  the  record 
system  by  submitting  their  request  in 


writing  to  System  Manager.  The 
agency's  rules  for  access  to  records  and 
for  contesting  contents  and  appealing 
initial  determinations  by  the  individual 
concerned  are  contained  in  OSD 
Administration  Instruction  No.  81  (32 
CFR  Part  286b). 

RECORD  SOURCE  CATEGORIES: 

Individual,  previous  employers, 
medical  records,  bioassay  results. 

EXEMPTIONS  CLAIMED  FOR  THC  SYSTEM: 

None. 
WUSU12 

SYSTEM  NAME: 

USUHS  Vehicle  Administration 
Records. 

SYSTEM  LOCATION: 

Primary  system — USUHS  Computer 
Operations.  Decentralized  Segments — 
USUHS  Parking  Control  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

AH  personnel  assigned  or  visiting  the 
University  who  park  privately  owned 
vehicles  at  the  University,  including 
personnel  who  participate  in  USUHS 
carpools. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  individual,  office  symbol, 
office  phone,  office  room  number,  home 
addness,  working  hours,  map 
coordination  of  home  address  and 
USUHS  Form  5004,  "Certificate  of 
Compliance — Private  Motor  Vehicle 
Registration." 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Federal  Property  and  Administrative 
Services  Act  of  1949.  63  Stat.  377.  as 
amended;  10  U.S.C.  2112,  2113. 

PURP08E(S): 

Used  by  USUHS  Parking  Control 
Office  to  monitor  parking  of  eligible 
personnel  at  the  University.  The 
Con^)uter  Operations  Center  provides  a 
printout  to  be  used  by  the  Parking 
Control  Office  of  all  potential  carpool 
prospects. 

ROUTINE  USES  OF  RECORDS  MAINTAINCD  Wt 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Sae  Uniformed  Services  University  of 
Health  Sciences  (USUHS)  Blanket 
Routine  Uses  at  the  head  of  this 
Component's  published  record  system 
notices. 


POLICIES  AND  PROCEDUE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

Forms  filed  in  hard  copy,  computer 
magnetic  tapes,  disks  and  paper 
printouts. 

RETRIEV  ABIUTY: 

Information  is  accessed  and  retrieved 
by  name,  home  address  map  grid,  permit 
number,  tag  number.  The  original 
request,  USUHS  Form  5004  is  filed 
alphabetically  by  name. 

SAFEGUARDS: 

USUHS  Form  5004  is  filed  in  the 
Parking  Control  Office,  and  access  is 
only  on  a  need-to-know  basis.  The  door 
is  locked  during  non-duty  hours. 
Computer  data  base  in  Computer 
Operations  is  stored  in  a  controlled 
area.  The  computer  terminal  can  only  be 
accessed  by  use  of  closely  held 
passwords  by  the  Parking  Control 
Office. 

RETENTION  AND  DISPOSAL: 

Information  is  kept  on  assigned 
personnel  and  destroyed  one  year  after 
they  depart  the  University. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Support  Services  Division, 
Uniformed  Services  University  of  the 
Health  Sciences,  4301  Jones  Bridge 
Road,  Bethesda,  MD  20814-4799. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  records  should 
be  directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  Chief,  Support  Services 
Division,  Uniformed  Services  University, 
Department  of  Defense,  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

USUHS  Form  5004,  "Certificate  of 
Compliance — Private  Motor  Vehicle 
Registration  and  Related  Information 
Pertaining  to  Carpooling." 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  , 
WUSU13  I 

SYSTEM  name: 

USUHS  Civilian  Employee  Health 
Records. 
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SYSTEM  LOCATION: 

Department  of  Environmental  Health 
and  Occupational  Safety.  Uniformed 
Services  IJniversity  of  the  Health 
Sciences  (USUHS).  4301  Jones  Bridge 
Road.  Bethesda,  MD  20814-4799. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

Records  maintained  on  University 
civilian  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes 
name.  SSAN,  department,  date  of 
employment  physical  examination 
results,  medical  test  results,  reports  by 
physicians,  nurses,  and  other  medical 
personnel. 

authortty  for  maintenance  of  the 
system: 

10  U.S.C.  2112.  2113;  21  CFTl  Part  1910. 
10  CFR  Part  19. 10  CFR  Part  20, 
NAVMED  P-5055. 

purpose(s): 

To  record  and  file  pertinent 
information,  and  use  the  results  in 
determining  possible  exposure  to 
occupational  hazards  in  excess  of 
allowable  limits.  The  Director,  EHS.  and 
the  representatives  may  review  such 
records  as  are  necessary  to  correlate 
exposure  data  and  physical  examination 
results. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  reviewed  by  the 
Occupational  Health  Nurse  and  staff, 
the  Director.  EHS,  and  representative; 
and  Occupational  Safety  and  Health 
Administration  (OSHA).  to  review  an 
individual's  possible  exposure  to 
occupational  hazards  in  excess  of 
allowable  limits.  See  also  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS)  Blanket  Routine  uses 
at  the  head  of  this  Component's 
published  system  notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSSINO.  RETAINING, 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  medical  record 
folders. 

RETRIEV  ABILITY: 

Records  are  accessed  by  name,  SSAN, 
or  department. 

SAFEGUARDS: 

Records  in  the  system  may  be 
accessed  only  by  EHS  staff  members. 
The  file  cabinets  are  kept  locked  when 
not  in  use. 


RETENTION  AND  DISPOSAL: 

Records  are  kept  permanently  on  Hie. 
Upon  termination  of  an  individual's 
employment  at  the  University,  copies  of 
the  records  are  sent,  with  the 
employee's  written  consent,  to  the 
gaining  employer,  or  given  to  the 
employees. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Occupational  Health  Nurse, 
Department  of  Environmental  Health 
and  Occupational  Safety,  Uniformed 
Services  University  of  the  Health 
Sciences,  4301  Jones  Bridge  Road, 
Bethesda,  MD  20814-4799. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  records  should 
be  directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Address  request  for  access  to  the 
record  to  the  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
OSD  Administrative  Instruction  No.  81 
{32  CFR  Part  286b). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  file  is 
furnished  by  the  individual,  previous 
employers,  physicians  and  physical 
examination  results. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
WUSU14 

SYSTEM  name: 

USUHS  Occupational  Physical 
Examination  Program. 

SYSTEM  location: 

Department  of  Environmental  Health 
and  Occupational  Safety,  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS),  4301  Jones  Bridge 
Road,  Bethesda,  MD  20814-4799. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Records  will  be  maintained  on 
University  personnel  who  are  assigned 
duties  in  areas  requiring  preplacement 
and/or  occupational  physical 
examinations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes 
name,  SSAN,  department,  date  of 
employment  date  of  baseline  physical 
examination,  frequency  of  examination, 
date  examination  due,  special  tests 
required,  frequency  of  special  tests,  date 


of  special  tests,  and  date  special  tests 
due. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  2112,  2113;  21  CFR  Part  1910, 
10  CFR  Part  19, 10  CFR  Part  20. 
NAVMED  P-5055. 

PURPOSE(S): 

The  Occupational  Health  Nurse  and 
staff  maintain  the  record  system  to 
record  and  file  pertinent  information 
and  use  the  results  in  determining 
possible  exposure  to  occupational 
hazards  in  excess  of  allowable  limits. 
The  Director,  EHS,  and  representatives 
may  review  such  records  as  are 
necessary  to  correlate  exposure  data 
and  physical  examination  results. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  reviewed  by 
Occupational  Health  Nurse  and  staff, 
the  Director,  EHS,  and  representative; 
and  the  Office  of  Occupational  Safety 
and  Health  Administration  (OSHA)  for 
the  purpose  of  determining  exposure  to 
occupational  health  hazards.  See  also 
Uniformed  Services  University  of  Health 
Sciences  (USUHS)  Blanket  Routine  Uses 
at  the  beginning  of  this  agency's 
published  record  system  notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  the  University's 
main  computer  system. 

RETRIEVABILfTV: 

Records  are  accessed  by  name,  SSAN, 
department,  or  other  data  fields. 

SAFEGUARDS: 

Records  in  the  data  base  may  be 
accessed  only  by  EHS  staff  members 
who  have  been  granted  access  to  the 
University  computer. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  permanently  on  file. 
Upon  termination  of  and  individual's 
employment  at  the  University,  copies  of 
the  records  are  sent,  with  the 
employee's  written  consent,  to  the 
gaining  employer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Occupational  Health  Nurse, 
Department  of  Environmental  Health 
and  Occupational  Safety,  Uniformed 
Services  University  of  Health  Sciences, 
4301  Jones  Bridge  Road,  Bethesda,  MD 
20814-4799. 
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NOTIFICATION  PROCCOURE: 

Inquiries  regarding  the  records  should 
be  directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
will  be  furnished  upon  request  from  the 
System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealir\g  initial  determinations  by  the 
individual  concerned  are  contained  in 
OSD  Administrative  instrucbon  No.  81 
(32  CFR  Part  286b). 

RECORD  SOURCE  CATEGORIES: 

Individual,  previous  employers, 
medical  records,  physical  examination 
results. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
WUSU15 

SVSTEM  name: 

USUHS  Security  Status  Master  List. 

SYSTEM  location: 

Security  Officer.  Uniformed  Services 
University  of  the  Health  Sciences 
(USUHS),  4301  Jones  Bridge  Road. 
Bethesda.  MD  20814-4799. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  applicants  for  employment  with 
USUHS;  all  military  personnel  assigned, 
detailed  or  attached  to  USUHS;  all 
persons  hired  or  serving  in  an  advisory 
capacity  to  USUHS  who  require  access 
to  classified  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  contains  type  of  investigation, 
date  completed,  file  number,  agency 
which  conducted  investigation, 
investigation,  security  clearance  data 
information,  name.  SSAN,  finger  prints, 
date  and  place  of  birth,  organizational 
assignment,  dates  interim  and  final 
clearances  issued,  position  sensitivity 
and  related  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  2112.  2113;  44  U.S.C.  2904. 
3102.  5  U.S.C.  7531  through  7533; 
Executive  Order  10450,  "Security 
Requirements  for  Government 
Employees."  as  amended;  Executive 
Order  12356,  "National  Security 
Information  Material." 

PURPOSE(S): 

To  maintain  and  provide  security 
clearance  data  to  DoD  contractors  on 
USUHS  employees  assigned  to  or 


visiting  a  contract  facility  or  visiting  or 
applying  for  employment  with  another 
Federal  agency. 

ROUTINE  USES  OF  RECORDS  MAMTAMtEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  to  other  Federal 
agencies  for  the  purpose  of  asserting 
level  of  security  clearance  and 
backtround  investigation  data.  Also  see 
the  blanket  routine  uses  at  the  beginning 
of  this  component's  pubUshed  system  of 
records  notices. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAlNtNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders 
maintained  by  the  security  officer. 

RETRItVABILfTY: 

Fila  folders  are  filed  alphabetically, 
by  last  name  of  individual  concerned  for 
all  USUHS  personnel  or  by  subject 
matter. 

SAFEGUARDS: 

Records  are  accessible  only  to  those 
authorized  personnel  required  to 
prepare,  process,  and  type  necessary 
documents;  or  to  answer  authorized 
inquiries  for  information  contained 
therein.  Records  are  stored  in  locked 
filing  cabinets.  After  normal  business 
hours  the  building  is  protected  by  the 
USUHS  guard  force. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  two  years  after 
an  individual  is  separated  from  the 
agency. 

8YSTE|I  MANAOER(S)  AND  AOORESS: 

Security  Officer  (USUHS/SSD),  4301 
Jones  Pridge  Road,  Bethesda.  MD  20814- 
4799." 


NOTIFICATION  PROCEDURES: 

Information  may  be  obtained  from 
Records  Administrator,  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS/ADM).  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 
telephone:  (202)  295-3004. 

RECORP  ACCESS  PROCSDUKa: 

Request  from  individual  should  be 
addressed  to  Records  Administrator, 
Uniformed  Services  University  of  the 
Health  Sciences  (USUHS/ADM).  4301 
Jones  Bridge  Road,  Bethesda,  MD  20814- 
4799. 

Written  requests  for  information 
should  contain  full  name  of  the 
individual,  current  address  and 
telephone  number  and  current  business 
address. 


For  personal  inspections  of  records, 
the  individual  should  be  able  to  provide 
acceptable  identification,  that  is, 
driver's  license  or  employing  office's 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determination  by  the  individual 
concerned  are  contained  in  32  CFR  Part 
286b,  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOIMCC  CATEGORIES: 

Information  is  furnished  by  the 
individual  concerned;  application  for 
employment;  or  assignment,  and  reports 
of  investigation  by  Federal  investigative 
agencies. 

EXEMPTION^  CLAIMED  FOR  THE  SYSTEM: 

None. 
WUSU16 

SYSTEM  NAME: 

USUHS  Home  Town  News  Release 
Background  Data  File. 

SYSTEM  LOCATION: 

USUHS,  Office  of  University  and 
Public  Affairs,  4301  Jones  Bridge  Road, 
Bethesda,  MD  20814^799. 

CATEGORIES  OF  INOtVIOUALS  COVERED  SV  TNC 

system: 

All  Army,  Navy.  Air  Force,  and  US. 
Public  Health  Service  active  duty 
personnel  who  have  entered  or 
graduated  from  the  University's  medical 
school  or  graduate  school  programs, 
who  have  been  awarded  a  medal  or 
decoration,  or  who  otherwise  have 
participated  in  a  newsworthy  event 

CATEGORIES  OF  RECORDS  M  TNE  SWmt 

Biographical  information  including, 
but  not  limited  to  name,  current  grade, 
SSAN,  marital  status.  local  address, 
name  and  address  of  parents, 
educational  background  and  military 
history,  and  photographs. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C  2113. 

PURPOSES: 

Preparation  of  news  releases  for 
distribution  to  newspapers  across  the 
United  States. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE(S)  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any,  of  the  blanket 
routine  uses  published  at  the  beginning 
of  this  Component's  published  record 
system  notices.  Information  from  this 
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system  of  records  may  also  be  disclosed 
to  the  media  as  part  of  news  releases. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  locked  cabinets, 
and  the  office  is  locked  during  non-duty 
hours. 

retrievabiuty: 

Records  are  accessed  bv  name  and 
SSAN. 

SAFEGUARDS: 

Records  are  accessed  only  by 
person(s)  responsible  for  servicing  the 
records  system  in  performance  of  their 
offlcial  duties. 

RETENTION  AND  DISPOSAL: 

Information  on  students  is  kept  from 
the  beginning  of  freshman  year  until  90 
days  after  graduation  and  then 
destroyed.  The  University  and  Public 
Affairs  office  keep  no  information  on 
medal  or  decoration  awardees,  as  the 
original  home-town  newspaper  release 
form  is  sent  to  the  services'  news 
centers  and  no  copies  are  retained. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director  of  Public  Affairs.  USUHS, 
Office  of  University  and  Public  Affairs, 
4301  Jones  Bridge  Road,  Room  A1045, 
Bethesda,  MD  20814-4799,  telephone 
(202)  295-3049. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  records  should 
be  directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager, 
Office  of  University  and  Public  Affairs, 
Uniformed  Services  University,  4301 
Jones  Bridge  Road,  Room:  A1045, 
Bethesda,  MD  20814-4799. 

CONTESTING  RECORDS  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determination  by  the  individual 
concerned  are  contained  in  32  CFR  Part 
286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  87-6141  Filed  4-10-B7;  8:45  am] 

BILLING  CODE  MIO-OI-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  and  Coordinating 
Council  on  Bilingual  Education; 
Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  and  Coordinating  Council  on 
Bilingual  Education.  Notice  of  this 
meeting  is  required  under  section  10(a) 
(2)  of  the  Federal  Advisory  Committee 
Act.  This  document  is  intended  to  notify 
the  general  public  of  the  opportunity  to 
attend. 

DATES:  May  4  and  5, 1987—9:15  a.m.— 
5:00  p.m.  The  meeting  will  be  conducted 
at  the  Hotel  Intercontinental,  333  West 
Harbor  Drive,  San  Diego,  California 
92101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Maria  Farias,  Designated  Federal 
Official,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
Reporters'  Building,  Room  421,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202.  (202)  245-2600. 

SUPPt^MENTARY  INFORMATION:  The 

National  Advisory  and  Coordinating 
Council  on  Bilingual  Education  is 
established  under  section  752(a)  of  the 
Bilingual  Education  Act  (20  U.S.C.  3262). 
NACCBE  is  established  to  advise  the 
Secretary  of  the  Department  of 
Education  concerning  matters  arising  in 
the  administration  of  the  Bilingual 
Education  Act  and  other  laws  affecting 
the  education  of  limited  English 
proficient  populations.  The  meeting  of 
the  Council  is  open  to  the  public.  The 
proposed  agenda  includes  the  following: 

I— Call  to  Order 

II— Roll  Call 

III — Approval  of  Minutes  from  the  previous 

meeting 
IV— Update  on  OBEMLA  Activities  and 

Proposed  Legislation 
V — Old  Business 
VI — New  Business 
VII— Site  Visits 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  Reporters'  Building,  Room  421, 
400  Maryland  Avenue  SW..  Washington, 
DC  20202,  Monday  through  Friday  from 
9:00  a.m. — 5:30  p.m. 

Dated;  April  8,  1987. 
Carol  Pendas  Whitten, 

Director  Office  of  Bilingual  Education  and 

Minority  Affairs. 

[FR  Doc.  87-8198  Filed  4-10-87;  8:45  am] 

BILUNG  CODE  4000-OI-M 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

(Case  Not.  CAC-002  and  CAC-001  ] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  From  Test 
Procedures  for  Central  Air 
Conditioners,  Including  Heat  Pumps, 
to  the  Trane  Co.  and  Modification  of  a 
Decision  and  Order  Granting  Waiver 
From  Central  Air  Conditioner  and  Heat 
Pump  Test  Procedures  to  Carrier  Corp. 

agency:  Conservation  and  Renewable 
Energy  Office,  DOE. 
ACTION:  Decision  and  order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  CAC-002) 
granting  The  Trane  Company  a  waiver 
for  its  variable-speed  TTS/'TWS  model 
central  air  conditioners  and  heat  pumps 
from  existing  DOE  test  procedures  for 
central  air  conditioners  and  heat  pumps. 
Notice  is  also  given  of  the  modification 
of  the  Decision  and  Order  (Case  No. 
CAC-001)  as  published  in  the  Federal 
Register  on  October  3, 1986,  for  Carrier 
variable-speed  (VSP)  model  central  air 
conditioner  and  heat  pumps.  (51  FR 
35403). 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  McCabe.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
132,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-9127 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-12.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.279(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  and  modified 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  the  Trane 
Company  has  been  granted  a  waiver  for 
its  variable-speed  central  air 
conditioners  and  heat  pumps,  permitting 
the  company  to  use  an  alternate  test 
method.  In  the  modified  Decision  and 
Order.  Carrier  Corporation  has  been 
granted  an  amendment  to  its  previous 
waiver  test  procedure  for  its  variable- 
speed  central  air  conditioners  and  heat 
pumps,  permitting  the  company  to  test 
with  a  capacity  integration  time 
determined  in  the  same  manner  as  in  the 
Trane  Decision  and  Order. 


118- 


ederal  Register  /  Vol.  52,  No.  70  /  Monday.  April  13.  ig87  /  Notices 


Issued  in  Washington.  DC.  March  28, 1987. 

Donna  R.  Fitzpalrick, 

Assistant  Secretory.  Conservation  and 
Renewable  Energy. 

Decision  and  Order  of  the  Department  of 
Energy  Office  of  Conservation  and 
Renewable  Energy 

[Case  No.  CAC-002| 

In  the  matter  of:  the  Trane  Company. 

The  Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  Policy  and 
Conservation  Act,  Pub.  L  94-163.  89 
Stat.  917,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  Pub.  L. 
95-619.  92  Stat.  3266,  which  requires  the 
Department  of  Energy  (DOE)  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
central  air  conditioners.  The  intent  of 
the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchase  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  of  Energy  amended 
the  prescribed  test  procedure 
regulations  by  adding  paragraph  430.27 
on  September  26. 1980,  creating  the 
waiver  process.  (45  FR  64108).  DOE 
further  amended  the  Department's 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  to 
grant  an  interim  waiver  from  test 
procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  product 
test  procedures.  November  26, 1986  (51 
FR  42823).  The  waiver  process  allows 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  of  the  basic  model 
according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption 
characteristices  as  to  provide  materially 
inadequate  comparative  data.  The 
Carrier  Corporation  was  granted  a 
waiver  to  central  air  conditioner  test 
procedures  on  October  3, 1986,  and 
petitioned  for  modification  of  the  waiver 
on  November  11. 1966.  and  January  23. 
1987.  Carrier  requested  that  the  capacity 
integration  time  be  a  function  of  the 
indoor  fan  cycle  time.  The  November 
request  was  denied  by  DOE.  The 
January  23, 1987.  request  presented 
additional  arguments  substantiating 


previous  data  and  information  presented 
to  DOE. 

The  Trane  Company  (Trane)  filed  a 
"Petition  for  Waiver"  in  accordance 
with  paragraph  430.27  of  10  CFR  Part 
430.  DOE  published  in  the  Federal 
Register  Trane's  petition  and  solicited 
comments,  data,  and  information 
respecting  the  petition.  October  3, 1986 
(51  FR  35410).  Comments  were  received 
from  ICG  KeepRite  Corporation 
(KeepRite)  and  The  Carrier  Corporation 
(Carrier).  The  comments  received  by 
DOE  were  sent  to  the  petitioner  on 
November  10. 1986.  The  petitioner 
submitted  to  DOE  a  rebuttal  statement 
to  the  comments  on  December  3, 1988. 
DOE  consulted  with  the  National  Bureau 
of  Standards  and  the  Federal  Trade 
Commission  concerning  the  Trane 
petition. 

Assertations  and  Determinations 

Trane's  petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require 
testing  at  a  single  compressor  speed. 
Trana  requests  allowance  to  use 
Appendix  B  of  the  Air  Conditioning  and 
Refrigeration  Institute  (ARI)  Standard 
210/240-84  with  amendments.  The 
amendments  to  ARI  Standard  210/240- 
84  requested  by  Trane  include  revisions 
to  cycling  period  and  intermediate 
steady-state  test  point.  Tlie  intermediate 
speed  proposed  by  Trane  matches 
system  capacity  to  building  load  at  87*F. 
Also,  Trane  requests  the  allowance  of 
test  and  calculation  procedures  which 
incorporate  test  data  for  system 
operation  at  minimum  and  maximum 
speeds. 

All  interested  parties,  including  DOE, 
agree  that  the  existing  test  and 
calculation  methods  of  Appendix  M  to 
Subpart  B  of  10  CFR  Part  430  are 
inappropriate  for  variable-speed  units. 
The  previous  waiver  for  variable-speed 
units  granted  to  the  Carrier  Corporation, 
was  based  on  Appendix  B  of  the  ARI 
Standard  210/240-84.  October  3. 1986  (51 
FR  35403). 

Trane  identified  its  models  in  the 
TTS/TWS  product  lines  as  using 
variable  speed  motors  to  drive  the 
compressor,  indoor  blower,  and  outdoor 
fan.  The  compressor  is  controlled  over  a 
wide  range  of  speeds;  the  indoor  blower 
and  outdoor  fan  motors  operate  over  a 
smalltr  range.  Modulation  of  aU  three 
motors  allows  the  system  to  meet 
specific  load  requirements.  The  system 
requires  use  of  a  microprocessor  in 
conjunction  with  a  special  thermostat,  in 
order  to  operate  at  variable  speeds. 

Of  the  comments  received.  Carrier 
Corporation  presented  arguments 
against  the  methods  of  determining  the 
"on"  time  and  "off"  time  used  for  the 
cyclic  tests.  Carrier  feels  that  the  "on" 


time  is  an  operational  characteristic  of 
the  controls  not  the  capacity  ratio  of 
maximum  to  minimum  speed.  Carrier 
also  commented  that  the  "off  time  be 
such  that  the  ratio  of  the  "on"  lime  to 
the  total  cycle  time  equal  0.2,  where  0.2 
represents  the  20%  loading  used  in  the 
cyclic  tests  throughout  the  test 
procedures  (also  expressed  as  cooling 
load  factor)  (CLF)  =  0.2.  In  its  response, 
Trane  acknowledged  the  confusion 
created  by  its  initial  description  of  the 
cycling  characteristics  of  variable-speed 
products.  Trane  responded  by  replacing 
sections  1.2  and  1.3  of  its  proposed  test 
procedure  with  a  simplified  procedure. 
The  esseiKe  of  the  revision  is  that  the 
compressor  "on"  time  be  six  minutes  or 
the  minimum  allowed  by  the  controls, 
whichever  is  greater;  and  that  the  "off" 
time  be  four  times  the  compressor  "on" 
time.  This  would  preserve  the  cooling 
load  factor  (CLF)  of  0.20. 

The  ICG  KeepRite  (KeepRite) 
Corporation  expressed  two  concerns, 
the  first  was  the  validity  of  using  ARI 
210/240-64  to  determine  the  SEER  for 
variable  speed  cooling  units.  The  second 
was  Trane's  proposed  method  and  the 
discrepancy  of  unit  performance  caused 
by  manual  versus  automatic  controls. 
KeepRite  believed  that  the  test  would 
not  properly  match  building  load  when 
operated  manually  or  used  with  poor 
automatic  controls. 

KeepRite  proposed  that  the  test 
procedure. should  incorporate  a  means 
for  measuring  the  difference  between 
automatic  and  manual  variable-speed 
cooling  units.  This  would  measure  the 
"load  matching  ability"  of  the  test  unit. 
The  procedure  would  require  the 
introduction  of  a  fixed  heat  load 
determined  by  paragraph  2.1  in 
Appendix  B  of  ARI  210/240-84.  The  load 
would  follow  a  linear  interpolation 
based  on  the  outdoor  bin  temperature 
and  maximum  unit  capacity.  The  unit 
control  is  set  to  maintain  indoor 
temperature  at  80*F.  The  company 
recommends  a  minimum  V^  hour  run 
time  with  the  duration  established  by 
the  time  necessary  to  achieve  the  80*F 
average.  The  addition  of  several  test 
points  to  the  Case  II  operating  region 
were  also  suggested. 

Trane  disagreed  with  the  need  to 
evaluate  manual  versus  automatic 
controls,  and  stated  that  reputable 
HVAC  manufacturers  would  provide 
controls  capable  to  performing  the 
necessary  load  matching. 

Trane  believes  that  additional  tests 
would  result  in  increased  ratings; 
however.  Trane  contends  that  the 
burden  of  running  these  additional  tests 
would  outweigh  the  benefits. 
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The  comments  and  Trane  s  rebuttal 
were  forwarded  to  the  National  Bureau 
of  Standards  (NBS)  for  review  and 
investigation.  NBS  agreed  that  Carrier's 
comments  concerning  testing  cycle  times 
were  valid  and  found  that  the  Trane 
response  was  an  acceptable  solution. 
The  KeepRite  comments  concerning 
central  air  conditioner  controls  raised 
the  question  of  how  to  best  analyze 
variable-speed  units.  Since  the 
manufacturers  do  not  currently  offer  any 
models  of  variable-speed  equipment  in 
the  marketplace,  NBS  was  unable  to 
perform  any  actual  tests.  However, 
based  on  available  information,  NBS 
believes  that  the  procedure  revised  by 
Trane  is  reasonable  and  compatible 
with  the  existing  single  speed  test 
procedure  and  the  waiver  issued  to 
Carrier  for  its  variable-speed  units. 

Concurrent  with  the  Department's 
review  of  the  comments  on  the  Trane 
request  for  wavier.  Carrier  petitioned  for 
Modification  of  the  Decision  and  Order 
granted  Carrier  for  its  variable-speed 
model  central  air  conditioners  and  heat 
pumps.  Carrier  requested  that  it  be 
allowed  to  calculate  the  system  capacity 
over  the  period  the  indoor  fan  is  on  as 
determined  by  the  automatic  controls 
which  the  manufacturer  normally 
supplies  with  the  unit  Based  upon  the 
Department's  review  of  Carrier's 
request,  the  comments  on  the  Trane 
waiver,  ARI  Standard  210/240-84,  and 
the  DOE  central  air  conditioner  test 
procedure,  the  Department  determined 
that  a  capacity  integration  time  based 
on  the  indoor  fan  cycle  time  for 
variable-speed  units  yielded  comparable 
results  with  the  existing  test  procedure. 
Therefore,  the  Decision  and  Order 
issued  today  for  Trane  and  the 
Modification  of  the  Carrier  Decision  and 
Order  October  3, 1986  (51  FR  35403), 
stipulates  that  the  cyclic  test  capacity 
integration  time  shall  be  a  function  of 
the  indoor  fan  cycle  times. 

It  is  DOE'S  position  that  for  the 
purpose  of  these  waivers,  the  ARI 
Standard  210/240-M  with  the 
modifications  provided  in  the  Decision 
and  Order  is  the  best  test  method  for 
variable-speed  equipment  currently 


available.  The  data  available  ana 
comments  of  manufacturers  and  testing 
laboratories  on  these  waivers  have  not 
demonstrated  any  inconsistencies  with 
the  current  test  procedure. 

Based  on  the  information  provided  by 
the  petitioner  and  the  commenters,  DOE 
has  determined  to  grant  Trane's  request 
for  the  use  of  ARI  Standard  210/240-84 
as  modified  as  the  method  for 
determining  the  seasonal  energy 
efficiency  of  variable-speed  central  air 
conditioners  and  heat  pumps  (cooling 
mode). 

It  is.  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
The  Trane  Company  (CAC-002)  is 
hereby  granted  as  set  forth  in  paragraph 
(3)  below,  subject  to  the  provisions  of 
paragraphs  (5)  and  (6). 

(2)  The  Carrier  Corporation  Petition 
for  Modification  of  Waiver  (CAC-001)  is 
hereby  granted  as  set  forth  in  paragraph 
(4).  (5),  and  (6). 

(3)  Notwithstanding  any  contrary 
provisions  of  Appendix  M  of  10  CFR 
Part  430  Subpart  B,  The  Trane  Company 
shall  be  permitted  to  test  its  variable- 
speed  TTS/TWS  model  air  conditioners 
and  heat  pumps  on  the  basis  specified  in 
10  CFR  Part  430,  with  the  modifications 
set  forth  below: 

(i)  Test  Procedure 

Test  procedures  shall  be  as  specified 
in  section  5  of  ARI  Standard  210/240-84 
and  in  section  8.0  of  ANSI/ ASHRAE 
Standard  116-1983,  with  the  inclusion  of 
the  following  conditions. 

(a)  Cooling  cycle  tests  shall  be 
conducted  by  cycling  the  compressor 
"on"  for  6  minutes  or  the  minimum  "on" 
time  allowed  by  the  controls,  whichever, 
is  greater  and  24  minutes  "off  or  four 
times  the  "on"  time.  The  capacity  and 
all  electrical  energy  shall  be  measured 
for  the  compressor  "on"  time  or  the 
indoor  fan  "on"  time,  whichever  is 
greater.  The  duration  of  the  indoor  fan 
"on"  and  "ofT"  period  is  governed  by  the 
automatic  controls  which  the 
mamifacturer  normally  supplies  vsrith  the 
unit.  All  off-cycle  electrical  energy  shall 
be  measured  for  the  compressor  "off 
time.  Off-cycle  electrical  energy  does 


not  include  fan  power.  In  lieu  of 
conducting  cyclic  tests  C  and  D.  an 
assigned  value  of  0.25  shall  be  used  for 
the  degradation  coefficient  for  cooling 

Cd. 

(b)  Intermediate  cooling  steady-state 
tests  shall  be  conducted  at  indoor  coil 
and  outdoor  coil  air  conditions  selected 
for  the  intermediate  steady-state  test 
from  Table  Bl  of  ARI  Standard  210/240- 
84.  The  tolerances  for  the  dry-bulb  and 
wet-bulb  temperatures  of  the  air 
entering  the  indoor  and  outdoor  coils 
shall  be  within  the  test  operating 
tolerance  and  test  condition  tolerance 
specified  in  Table  ni-A  of  ANSI/ 
ASHRAE  Standard  116-1983.  The 
intermediate  compressor  speed  during 
the  cooling  test  shall  be  in  the  range 
from  V^  to  V4  between  the  minimum  and 
maximum  speed.  Determination  of  the 
compressor  speed  shall  be  conducted  by 
a  method  which  has  the  ability  to 
provide  results  with  less  than  two 
percent  error. 

The  air  volumetric  flow  rate  at  fan 
speeds  less  than  the  maximum  speed 
shall  be  determined  using  the  fan  laws 
for  a  fixed  resistance  system.  The 
following  equation  shall  be  used  to 
calculate  the  flow  rate  of  air: 


CFM, 


(k-»»  = 


RPMtk- 


CFM 


(k'SI 


where: 

CFM(k=,)=Air  flow  rate  at  lower  speed 

CFM(k=,)=.  Air  flow  rate  from  Test  A  in  Table 

1 
RPM(k-,)=Fan  RPM  from  Test  A  in  Table  1 
RPM(».^Fao  RPM  at  lower  speed 

(ii)  Seasonal  Energy  Efficiency  Ratio. 
SEER 

The  SEER  shall  be  determined  by  the 
method  for  two-speed  or  two 
compressor  units,  as  specified  in  AiSiSI/ 
ASHRAE  Standard  116-1963  and  ARI 
Standard  210/240-84,  and  in  accordance 
with  the  following  changes.  For  variable 
speed  compressor  units  the  seasonal 
energy  efficiency  ratio  (SEER)  is  found 
from  the  following  equations: 

BILUNO  CODE  UZO-W-Si 
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'      2q(t,) 
SEER  =  ^ 

I    2E(g 

The  terms  q(tj)  and  E(tj)  as  defined  In  ASHRAE  116,  sunined  over 
temperature  bins,  are  evaluated  at  each  temperature  bin  according  to 
the  three  possible  casees  listed  below.  I 

The  building  cooling  load  BKtj)  for  the  three  cases  Is  obtained  from 
the  following  equation: 

eq.(l) 

BL(t)=  V  -  65  K-^  (95F)1 
'^      95  -  65  Size  Factor 

where  q*/-?  (95)  ■  steady  state  capacity  measured  from  Test  "A^  In  Table  1. 


Size  Factor  ■  1.1  foff  lOt  overslzlng. 


CASE  I 


1 


Units  operating  at  minimun  compressor  speed  (k-1)  for  which  the  steady  state 
cooling  capacity q:;'(tj)1s  greater  than  or  equal  to  the  building  cooling  load 
BL(tj),  evaluate  the  following. 


eq.{2) 


q;.-' CX^-'  (67t)  *  3i:^^5?g^#i^  (.,  -  67) 


where 


q*/'  (67F) 
q^-' (82F) 


steady  state  capacity  measured  from  the  Low  Ambient  Cooling 
Steady  State  Test,  Table  1.        T 

steady  state  capacity  measured  from  Test  "B-1",  Table  2. 

steady  state  capacity  at  the  minimum  compressor  speed 
Intended  for  normal  operation  In  the  cooling  mode  at 
temperature  tj. 
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eq.(3) 


E*-'  (t,)  =  E*-'  (67F) 


E',r'  (82F)  -  E*-^  (67F)       _ 
"^  82-67  ^ '  ' 


where  E*-'  (67F)    -  the  electrical  power  Input  for  the  Low  Ambient  Cooling 

Steady  State  Test. 

EJ.-'(82F)   -  the  electrical  power  Input  fro«  Test  "B-1" 

c*./  (t\       -  the  electrical  power  Input  at  the  ml nlimm  compressor 
^"     ^''  speed  In  the  cooling  mode  at  temperature  ty 

Cooling  Building  Load  Factor      y*./  _  5HLI 

Cooling  Part  Load  Factor 

PLF*-'  =  1  -  Co  (I  -  X*  ) 

where  Cn  Is  as  defined  In  Chapter  9  of  ASHRAE  116  with  the  Dry  Coll  Cooling 

Steady  State  test  construed  as  Test  C  and  the  Cyclic  Cooling  Ory  Coil  test 
construed  as  Test  D.  both  run  at  mlnlmijn  compressor  speed.  (See  Table  1) 


q  (t;)  =  X*-'  q*-'  (0  n, 


PLF* 


*-  y^f  Di  c*-/ 


where  n*  ■  1$  the  niwber  of  cooling  hours  In  the  J^^  temperature  bin 
given  in  ARI  Standard  210/240»  Appendix  A. 
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CASE  II  I  I 

When  the  compressor  speed  varies  between  the  maximum  (lc>2)  and  minimum  (k'l) 
compressor  speeds  (such  that  k»v)  to  satisfy  the  building  cooling  load  a 
temperature  tj.  (NOTE:  unit  does  not  cycle  on  and  off),  evaluate  the  following 
equations. 

q*-"  (t,)  =  BL(g 

where  q*-"  (t^)  •  steady  state  capacity  delivered  by  the  unit  at  any  speed  between 
minimum  and  maximum  compressor  speeds  at  temperature  tj 

when  tj  >.  87 'F 

Ei-  (.,)  =  Ef  (87F)  .  li-k^^ZJED  (.,  _  87) 


tj  at  will ch  qf  (tJ  -  BL  (tj! 


where  tg  ■  temperature  tj  at  which  qy  (tj)  ■  BL  [t^)  found  by  equating 
eq.(l)  and  eq.(4)  and  solving  for  tj 

E«"'  (tj)*  the  electrical  power  Input  at  maximum  compressor  speed  at 
temperature  tz  calculated  from  eq.(5).    .:  I 

^ss'*"  iy)m  the  electrical  power  Input  required  by  the  unit  at 
temperature  tj  and  some  variable  compressor  speed  between  the 
mlnlmun  and  maximum  compressor  speeds.  | 


E*-v 


(87F)"the  electrical  power  Input  at  87F,  from  either  equation  (6)  or 
equations  (7)  and  (8). 


I 


^kt^\  ^^®  "*asured  capacity  at  the  Intermediate  test  point  (Table  1 
q$ti  (87F)  .  <$  *«nh1n  IX  of  BL(87F).  then 


). 


eq.(6) 


Er(87F)  =  E^'^'{87F) 


Fp: 
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When^t^wo  Intermediate  points  are  measured,  where  one  measured  capacity, 
q.ti      (87F),  is  within  *Z%  of  BL(87F)  and  the  other,  q'',;j^  (87F),   is  withii 
'2%  of  BL(87F),  then     E*-"    {87F)  is  evaluated  using  eq.(7)  and  (8): 


eq.(7) 
WEIGHT 


ik«vl 


q«V(87F)-BL(87F) 


,k«vf 


k«v2, 


qVsr(87F)-q;-'(87F) 


eq.{8) 


Eir(87F)  =  E;;r(87F)  -  WEIGHT (Ejs7(87F)  -  Ej^^jQ^pjj 


When  tj<87'F 


E-^  (g  =  E*-^  (87F)  +  P""  ^^;|  I  gp^  ^^^^^  (t,  -  87) 


where  ti  ■  temperature  tj  at  which  q*"'  (t,)  •  BL(tj)  found  by  equating 
eq.(l)  and  eq.(2)  and  solving  for  tj. 

E*"'  (ti)   ■  the  electrical  power  Input  at  ininlmiin  compressor  speed  at 
temperature  t^  calculated  from  eq.(3). 

q  (t/)  «  qi.""  (t,)ny 
E  (t,)  =  E*-"  (t,)  n, 

Test  points  which  fall  outside  of  the  3%  variance  are  unacceptable  and 
new  test  points  run. 


BEST  COPY  AVAILABLE 


irth. 


I 
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I  I 

"n£n  «  unit  operates  contlnuousljr  at  maxlmuni  compressor  speed  (k*2)  at  an 
outdoor  temperature  tj,  evaluate  the  following  equations: 


eq. (4) 


q-^  (t,)  =  q-^  (82F)  .  ^^^  (95^  -  g- (82F)  ^^^  _ 


82) 


where  q*/^  (t,)  «  steady  state  capacity  at  the  maximum  compressor  speed  at 
temperature  tj. 

q^'^   (82F)  ■  steady  state  capacity  from  Test  "B-2",  Table  1 

eq.(5) 


Ei-'  (.,)  =  E.-^  (a2F)  .  ^■'  '''II  :  g"  <^^^>  (t,  -  82) 

rfhere  e*^-^  (t^)  «  the  electrical  power  Input  at  the  maximum  compressor  speed  at 

temperature  tj.  i 

E;^"'^(82F)  «  the  electrical  power  input  from  Test  "B-2",  Table  1 

EJ,-M95F)  -  the  electrical  power  Input  from  Test  "A",  Table  1 


q  (t J)  =  qSs"  (t,)  n, 
E(t)  =  Ef/^gn, 


BILLIMG  CODE  a320-01-C 
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Table  I.— Test  Conditions 


Test 


"A"  Cooling  Steady  State  At  Maximum  (k=2)  Compressof  Speed — 

"B-2"  Cooling  Steady  State  At  Maximum  (k=2)  Compressor  Speed 

"B-1"  Cooling  Steady  State  At  Minimum  (k  =  1)  Compressor  Speed 

Low  Ambient  Cooling  Steady  State  At  Minimum  (k=  1)  Compressor  Speed.. 

Dry  Coil  Cooling  Steady  State  At  Minimum  (k  =  1)  Compressor  Speed 

Cyclic  Cooling  Dry  Cod  '  At  Minimum  (k  =  1)  Compressor  Speed 

Intermediate  Cooling  Steady  State  »  At  Variat)le  {k=v)  Compressor  Speed.. 


Indoor  coil 


Air  entering 


DB 

F 


80 
80 
80 
80 
80 
60 
80 


WB 

F 


67 
67 
67 
67 
«57 
♦57 
67 


Outdoor  coil 


Air  entering 


DB 

F 


95 
82 
82 
67 
67 
67 
87 


WB 

F 


'75 

•65 

'65 

•53  5 

•53.5 

•53.5 

'69 


All  tests  are  periormed  at  the  condenser  speed  ar>d  indoor  blower  speed  intended  for  rKxmal  operation  rrates: 
'  Not  maintained  if  no  condensate  rejected  to  outdoor  coil. 

*  Compressor  speed  is  selected  to  provide  capacity  as  described  in  Case  II  calculations,  Attachment  I. 
'  Test  conducted  t)y  cycling  compressor  as  descnt)ed  in  Attachn>ent  I,  Sections  1.2  and  1.3. 

*  Wet  bulb  sufficiently  kjw  that  no  condensate  forms  on  evaporator. 


(4)  The  Decision  and  Order  granted  to 
Carrier  Corporation  on  September  19, 
1986.  (51  FR  35403.  October  3. 1986) 
(Case  No.  CAC-001)  is  modified  by 
deleting  the  last  three  sentences  of 
paragraph  (2)(i)(A)  and  inserting  the 
following: 

The  capacity  and  all  electrical  energy  shall 
be  measured  for  the  compressor  "on"  time  or 
the  indoor  fan  "on"  time,  whichever  is 
greater.  The  duration  of  the  indoor  fan  "on" 
and  "off"  periods  is  governed  by  the 
automatic  controls  which  the  manufacturer 
normally  supplies  with  the  unit.  All  off-cycle 
electrical  energy  shall  be  measured  for  the 
compressor  46  minutes  "ofT"  time.  Off-cycle 
electrical  energy  does  not  include  fan  power. 

(5)  The  waivers  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  the  Department  of  Energy 
prescribes  final  test  procedures 
appropriate  to  variable-speed  central  air 
conditioners  and  heat  pumps. 

(6)  These  waivers  are  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  applicants  and 
commenters.  These  waivers  may  be 
revoked  or  modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  application  is  incorrect. 

[FR  Doc.  87-8096  Filed  4-10-87;  8:45  am] 

BlUiNO  CODE  S4SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Not.  CP87-264-000] 

Algonquin  Gas  Transmission 
Company,  et  al.;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  foUowings  filings 
have  been  made  with  the  Commission: 


1.  Algonquin  Gas  Transmission 
Company 

(Docket  No.  CP87-264-0001 
April  &,  1987. 

Take  notice  that  on  March  25. 1987. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road. 
Boston  Massachusetts  02135.  filed  in 
Docket  No.  CP87-264-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  add  a  new 
delivery  point  to  Connecticut  Light  and 
Power  Company  (CLAP),  as  well  as 
construct  and  operate  any  appurtenant 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Algonquin  requests  authorization  to 
add  a  new  delivery  point  in  Southbury. 
Connecticut,  for  deliveries  of  natural  gas 
to  CL&P  under  Algonquin's  existing  Rate 
Schedule  F-4  sales  service.  Algonquin 
states  that  it  currently  provides  sales 
and  transportation  services  to  CL&P 
under  various  rate  schedules  contained 
in  its  Second  Revised  Volume  No.  1, 
FERC  Gas  Tariff.  It  is  stated  that  such 
service  is  provided  at  eleven  existing 
meter  and  regulating  stations  at  various 
locations  in  Connecticut  for  the  account 
of  CL&P.  CL&P  has  informed  Algonquin 
that  it  requires  a  new  delivery  point  in 
the  Southbury.  Connecticut,  area  to 
provide  service  to  International 
Business  Machines  which  is  establishing 
a  large  office  complex  adjacent  to 
Algonquin's  existing  pipeline  facilities. 
In  addition.  Algonquin  explains  that 
CL&P  has  requested  Algonquin  to 
transfer  890  MMBtu  to  natural  gas  per 
day  of  its  Rate  Schedule  F-4  maximum 
daily  quantity  contemplated  to  be 
delivered  to  CL&P  at  the  Vernon. 
Connecticut,  delivery  point,  to  the 
proposed  new  Southbury  delivery  point. 


It  is  stated  that  Algonquin  would 
construct  the  necessary  meter  and 
regulator  station  at  an  estimated  cost  of 
$183,000,  which  cost  would  be 
reimbursed  by  CL&P. 

Comment  date:  April  29. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Company 

[Docket  No.  CP87-257-O00J 
April  7. 1987. 

Take  notice  that  on  March  18. 1987. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP87-257-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
for  three  years  the  transportation  of 
natural  gas  for  Amoco  Production 
Company  (Amoco),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  tansport  gas  on 
behalf  of  Amoco  in  accordance  with  the 
terms  and  conditions  of  two 
transportation  agreements  between 
Amoco  and  Southern,  each  dated 
December  5, 1986.  It  is  indicated  that 
one  of  the  transportation  agreements 
provides  for  the  transportation  of  gas  for 
Amoco  between  various  delivery  and 
redelivery  points  located  exclusively  on 
Southern's  supply  area  pipeline  facilities 
(Supply  Area  Agreement),  and  the  other 
transportation  agreement  provides  for 
the  transportation  of  gas  for  Amoco 
through  Southern's  entire  system  to 
various  redelivery  points  located  in  its 
market  area  (Market  Area  Agreement). 
Southern  states  that  it  would  transport 
on  an  interruptible  basis  up  to  an 
aggregate  quantity  of  250,000  and  70.000 
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MMBtu  of  gas  per  day  pursuant  to  the 
Supply  Area  and  Market  Agreements, 
respectively.  Southern  has  not  indicated 
the  ultimate  users  of  this  gas  nor  the 
volume  of  gas  to  be  delivered  at  the 
various  redelivery  points. 

It  is  stated  that  the  Supply  Area  and 
Market  Area  Agreements  provide  that 
Amoco  would  deliver  or  cause  gas  to  be 
delivered  to  Southern  for  transportation 
at  the  various  existing  points  on 
Southern's  contiguous  pipeline  system 
specified  in  First  Revised  Exhibit  A  to 
the  respective  Agreements  and  Exhibit  F 
to  the  Application.  Pursuant  to  the 
Supply  Area  Agreement,  Southern 
would  redeliver  to  Amoco  at:  (1)  The 
existing  point  of  interconnection 
between  Southern's  pipeline  system  and 
Florida  Gas  Transmission  Company's 
pipeline  system  in  Washington  Parish, 
Louisiana;  (2)  the  existing  point  of 
interconnection  between  Southern's 
pipeline  system  and  Amax  Nickel,  Inc., 
in  Plaquemines  Parish,  Louisiana;  and 
(3)  the  existing  point  of  interconnection 
between  the  facilities  of  Southern  and 
Acadian  Gas  Pipeline  System  at 
Southern's  Meter  Station  No.  6014  in 
Iberville  Parish,  Louisiana,  it  is  stated. 
Pursuant  to  the  Market  Area  Agreement, 
Southern  would  redeliver  to  Amoco  at 
(1)  the  Atlanta  Area  Delivery  Point,  as 
set  forth  in  the  Exhibit  A  to  the  Service 
Agreement  between  Atlanta  Gas  Light 
Company  and  Southern  dated 
September  23, 1969,  (Atlanta  Area 
Redelivery  Point);  (2)  Meter  Station  No. 
2  of  the  Warner  Robins  Delivery  Point, 
as  set  forth  in  the  Exhibit  A  to  the 
Service  Agreement  between  the  City  of 
Warner  Robins,  Georgia,  and  Southern 
dated  September  22, 1969,  (Warner 
Robins  Redelivery  point);  and  (3)  the 
Aiken  Meter  Station  of  the  Aiken 
Delivery  Point,  as  set  forth  in  the  Exhibit 
A  to  the  Servcie  Agreement  between 
South  Carolina  Pipeline  Corporation  and 
Southern  dated  November  1, 1969 
(Aiken  Redelivery  Point),  it  is  stated. 
Southern  proposes  to  redeliver  an 
equivalent  quantity  of  gas  less  3.25 
percent  of  such  amount  which  would  be 
deemed  to  have  been  used  as 
compressor  fuel  and  company-use  gas 
(including  system  unaccounted-for  gas 
losses);  less  any  and  all  shrinkage,  fuel 
or  loss  resulting  from  or  consumed  in  the 
processing  of  gas;  and  less  Amoco's  pro- 
rate share  of  any  gas  delivered  for 
Amoco's  account  which  is  lost  or  vented 
for  any  reason. 

Southern  states  that  the  Supply  Area 
Agreement  provides  that  Amoco  would 
pay  Southern  each  month  a 
transportation  rate  of  lao  cents  for  each 
MMBtu  of  gas  redelivered  by  Southern. 


Pursuant  to  the  Market  Area 
Agreement,  Amoco  would  pay  Southern 
each  month  a  transportation  rate  equal 
to  seventy-five  percent  (75%)  of 
Southern's  fully  allocated  transportation 
rate  in  effect  from  time  to  time  during 
the  term  of  the  Agreement,  it  is  stated. 
The  initial  transportation  rates  for 
redelivery  to  the  Atlanta  Area,  Warner 
Robins,  and  Aiken  Redelivery  Points  are 
32.7  cents  when  the  volumes  redelivered 
are  within  contract  demand  and  50.1 
cenis  when  the  volumes  redelivered  are 
in  excess  of  contract  demand. 

It  is  further  stated  that  the 
transportation  rate  applicable  for 
service  to  a  pariticular  redelivery  point 
is  subject  to  a  credit  provision  which 
provides  that  in  the  event  Southern 
provides  transportation  services  for  a 
shipper  other  then  Amoco,  including 
affiliates  of  Southern,  for  redelivery  at 
any  existing  market  area  delivery  point 
and:  (i)  The  quantities  actually 
traneported  for  such  shipper  in  any 
mortth  equal  or  exceed  the  volumes 
transported  for  Amoco  to  such  existing 
market  area  redelivery  point  under  the 
Market  Area  Agreement  for  that  month, 
and  (ii)  the  transportation  rate  charge 
such  shipper  by  Southern  for  such 
transportation  service  is  less  than  the 
rate  charged  Amoco  for  such  service 
under  the  Market  Area  Agreement,  the 
Soufliem  would  credit  Amoco  for 
transportation  services  rendered  in  the 
succeeding  month  with  an  amount  equal 
to  the  difference  between  the 
transportation  rate  charged  Amoco  for 
transportation  services  to  the  existing 
market  area  redelivery  point  during  the 
previous  month  and  the  lowest 
transportation  rate  charged  for  the 
delivery  of  gas  at  such  existing  market 
area  redelivery  point  during  the 
previous  month.  In  addition.  Southern 
proposes  to  collect  from  Amoco  the  GRI 
surcharge  of  1.52  cents  per  Mcf. 

Southern  also  requests  flexible 
authority  to  provide  transportation 
service  from  additional  delivery  points 
and  to  additional  redelivery  points  as 
such  points  may  be  required  by  Amoco. 

Southern  states  that  the  proposed 
transportation  servie  is  in  accordance 
with  the  terms  and  provisions  of  a 
Settlement  Agreement  and  Release 
entered  into  between  Amoco  and 
Southern.  Southern  states  that  the 
proposed  transportation  service  would 
make  more  competitively-priced  gas 
available  to  Southern's  customers  and 
provide  them  with  another  alternative  in 
their  efforts  to  diversify  their  natural  gas 
supply  sources. 

Comment  date:  April  27, 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Southern  Natural  Gas  Company 

(Docket  No.  CPe6-336-002J 
April  8.  If87 

Take  notice  that  on  March  23. 1987. 
Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP86-336-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  transport  gas  on  an 
interruptible  basis  on  behalf  of 
MacMillen  Bloedel  Inc.  (MacMillan)  for 
a  term  expiring  on  October  31. 1988,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  the  public  inspection. 

Southern  proposes  to  transport 
natural  gas  for  MacMillan  in  accordance 
with  the  terms  and  conditions  of  a 
transportation  agreement  between 
MacMillan  and  Southern  dated  February 
14, 1986,  which  Southern  and  MacMillan 
are  currently  amending  to  provide  for 
the  proposed  extended  term.  Southern 
states  that  by  Commission  order  issuing 
limited-term  certificates  on  June  13, 
1988,  in  Docket  No.  CP85-33&-000  and 
by  order  issued  September  11, 1986.  in 
Docket  Nos.  CP86-336-^X)l,  the 
Commission  authorized  Southern  to 
perform  limited-term  transportation 
service  on  behalf  of  MacMillan. 
Southern  states  that  the  existing 
certificate  authorizes  Southern  to 
transport  up  to  16,000  MMBtu  equivalent 
of  natural  gas  per  day  for  a  term 
expiring  June  13. 1987. 

Southern  states  that  it  has  received  a 
request  from  MacMillian  to  continue  the 
transportation  service  after  the 
expiration  of  the  existing  certificate 
authorization.  Southern  explains  that  it 
has  decided  to  continue  to  make 
interrruptible  transportation  services 
available  on  its  pipeline  system  for  a 
limited-term  after  October  31. 1987.  the 
date  to  which  it  previously  proposed  to 
make  transportation  services  available, 
and  in  accordance  therewith.  Southern 
filed  a  revision  to  its  statement  of  policy 
in  Docket  Nos.  CP86-277,  et  al.,  on 
February  17, 1987.  In  that  revision  to  its 
policy.  Southern  stated  that  it  was 
willing  to  seek  hmited-term  certificate 
authorization  to  transport  gas  for  either 
a  new  shipper  or  an  existing  shipper 
through  October  31, 1988.  Accordingly, 
Southern  agreed  to  file  herein  this 
petition  for  extension  of  the  term  as 
requested  by  the  shipper 

Southern  requests  that  the  limited- 
term  certificate  issued  June  13, 1986,  as 
extended  September  11, 1986,  in  Docket 
Nos.  CPaB-336-000  and  CP86-336-001, 
be  further  extended  for  a  limited-term 
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ending  October  31. 1988.  Southern  does 
not  propose  any  other  change  in  the 
authorized  service. 

Comment  date:  April  29. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Texas  Eastern  Transmission 
Corporation  and  Natural  Gas  Pipeline 
Company  of  America 

[Docket  No.  CP77-S68-018J 
April  8, 1987. 

Take  notice  that  on  March  30. 1987, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  P.O.  Box 
2521.  Houston,  Texas  77252,  and  Natural 
Gas  Pipeline  Company  of  America 
(Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP77-568-018,  a  petition  to  amend 
the  order  issued  November  29. 1977.  in 
Docket  No.  CP77-568,  as  amended, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  the  addition 
of  two  exchange  balancing  points  to  an 
existing  transportation  and  exchange 
agreement  dated  July  27. 1977,  as 
amended,  on  file  in  Texas  Eastern's 
FERC  Rate  Schedule  X-85  and  Natural's 
FERC  Rate  Schedule  X-89.  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Natural  and  Texas 
Eastern  have  agreed  to  amend  their 
agreement  for  the  purpose  of  adding  two 
additional  balancing  points,  for  Texas 
Eastern's  account,  with  Acadian  Gas 
Pipeline  System  in  Vermillion  Parish 
and  Point  Coupee  Parish.  Louisiana. 

Comment  date:  April  29, 1987,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Southern  Natural  Gas  Company 

[Dockel  No.  CP88-5e9-002j 
April  8. 1987. 

Take  Notice  that  on  March  23, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  filed  in  Docket  No. 
CP86-569-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  transport  gas  on  an 
interrruptible  basis  on  behalf  of 
Alabama  Gas  Corporation  (ACIPCO)  for 
a  term  expiring  on  October  31, 1988,  ail 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  transport 
natural  gas  for  Alagasco.  as  agent  for 
ACIPCO.  in  accordance  with  the  terms 
and  conditions  of  a  transportation 
agreement  between  Alagasco  and 


Southern  dated  June  12. 1986,  which 
Southern  and  Alagasco  are  currently 
amending  to  provide  for  the  proposed 
extended  term.  Southern  states  that 
Commission  order  issuing  limited-term 
certificates  on  August  11, 1986.  in 
Docket  No.  CP86-56&-000  and  by  order 
issued  September  11, 1986.  in  Docket  No. 
CP88-569-001.  the  Commission 
authorized  Southern  to  perform  limited- 
term  transportation  service  on  behalf  of 
Alagasco  as  agent  for  ACIPCO. 
Southern  states  that  the  existing 
certificate  authorizes  Southern  to 
transport  up  to  6.000  MMBtu  equivalent 
of  natural  gas  per  day  for  a  term 
expiring  August  11. 1987. 

Southern  states  that  it  has  received  a 
request  from  Alagasco.  acting  as  agent 
for  ACIPCO.  to  continue  the 
transportation  service  after  the 
expiration  of  the  existing  certificate 
authorization.  Southern  explains  that  it 
has  decided  to  continue  to  make 
interruptible  transportation  services 
available  on  its  pipeline  system  for  a 
limited-term  after  October  31. 1987.  the 
date  to  which  it  previously  proposed  to 
make  transportation  services  available, 
and  in  accordance  therewith,  Southern 
filed  a  revision  to  its  statement  of  policy 
in  Docket  Nos.  CP86-277,  et  ol..  on 
February  17, 1987.  In  that  revision  to  its 
policy.  Southern  stated  that  it  was 
willing  to  seek  limited-term  certificate 
authorization  to  transport  gas  for  either 
a  new  shipper  or  an  existing  shipper 
through  October  31. 1988.  Accordingly, 
Southern  agreed  to  file  herein  this 
petition  for  extension  of  the  term  as 
requested  by  the  shipper. 

Southern  requests  that  the  limited- 
term  certificate  issue  August  11, 1986,  as 
extended  September  11, 1986.  in  Docket 
Nos.  CP86-569-000  and  CP86-569-001. 
be  further  extended  for  a  limited-term 
ending  October  31. 1988.  Southern  does 
not  propose  any  other  change  in  the 
authorized  service. 

Comment  date:  April  29, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 


parties  to  the  proceeding.  Any  persons 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-8178  Filed  4-10-87:  8:45  am) 
BILLMQ  COOC  C717-01-M 


(Prefect  No*.  5950-004  et  al.] 

Lewis  County  Public  Utility  District  No. 
1  et  aL;  Surrender  of  Preliminsry 
Permits 

April  8, 1987. 

Take  notice  that  the  following 
preliminary  permits  have  been 
surrendered  effective  as  described  in 
Standard  Paragraph  I  at  the  end  of  this 
notice. 

1.  Lewis  County  Public  District  No.  1 

(Project  No.  5950-004] 

Take  notice  that  Lewis  County  Public 
Utility  District  No.  1,  permittee  for  the 
Johnson  Creek  Project  No.  5950,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  5950  was  issued  on  July  9. 
1984.  and  would  have  expired  on  June 
30. 1987.  The  project  would  have  been 
located  on  Johnson  Creek  in  Lewis 
County,  Washington. 

The  permittee  filed  the  request  on 
February  17, 1987. 

2.  Minersville  Associates 

[Project  No.  9268-002] 

Take  notice  that  Minersville 
Associates,  permittee  for  the  proposed 
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Rocky  Ford  Hydro  Project  No.  9268.  ha8 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  December  26, 1985,  and  would 
have  expired  on  November  30, 1988.  The 
project  would  have  been  located  on  the 
Beaver  River  in  Beaver  County,  Utah. 
The  Permittee  states  that  the  project 
would  not  be  economically  feasible  to 
develop  at  this  time. 

The  permittee  filed  the  request  on 
March  11. 1987. 

3.  Palisade  Associates 

[Project  No.  9239-001] 

Take  notice  that  Palisade  Associates, 
Permittee  for  the  proposed  Palisade 
Pipeline  Hydro  Project  No.  9239.  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  December  5, 1985,  and  would 
have  expired  on  November  30, 1988.  The 
project  would  have  been  located  on  the 
Six  Mile  Creek  in  Sanpete  County,  Utah. 
The  Permittee  states  that  the  project 
would  not  be  economically  feasible  to 
develop  at  this  time. 

The  permittee  filed  the  request  on 
March  11, 1987. 

4.  South  Fork  Irrigation  District 

IProject  No.  4059-004) 

Take  notice  that  South  Fork  Irrigation 
District,  exemptee  for  the  proposed 
West  Valley  Hydroelectric  Project  No. 
4059,  has  requested  that  its  exemption 
be  terminated.  The  exemption  was 
issued  on  August  11, 1983.  The  project 
would  have  been  located  on  the  South 
Fork  Pit  River  and  West  Valley 
Reservoir,  near  Likely,  in  Modoc 
County,  California.  Construction  of  the 
project  has  not  commenced. 

The  exemptee  filed  the  request  on 
February  17, 1987. 

Standard  Paragraphs: 

I.  The  preliminary  permit  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  87-8179  Filed  4-10-87;  8:45  am) 

Buxmo  cooE  sru-oi-M 


[Docket  No.  TA87-3-4»-000, 001] 

ANR  Pipeline  Co^  PGA  Rate  Change 
Filing 

April  7, 1987. 

Take  notice  that  on  March  31. 1987. 
ANR  Pipeline  Company  ("ANR"). 
pursuant  to  section  15  of  the  General 
Terms  and  Conditions  of  its  F.E.R.C.  Gas 
Tariff,  Original  Volume  No.  1,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
the  folk)wing  tariff  sheets: 
Ninth  Revised  Sheet  No.  18 
Fifth  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  78 
First  Revised  Sheet  No.  77 
First  Revised  Sheet  No.  78 
First  Revised  Sheet  No.  78A 

Ninth  Revised  Sheet  No.  18  reflects  a 
7.74<  per  dekatherm  {"dth")  increase  in 
the  gas  cost  component  of  the 
commodity  rate  of  ANR's  CD-I  and 
MC-1  Rate  Schedules,  a  decrease  of 
$0,054  in  the  monthly  demand  rate  of 
CD-I  and  MC-1  Rate  Schedules  and  an 
increase  in  ANR's  one-part  rates 
applicable  to  Rate  Schedules  SGS-1  and 
LVS-1  of  6.88^  and  7.48^  respectively, 
per  dth. 

First  Revised  Sheet  No.  76.  First 
Revised  Sheet  No.  77,  First  Revised 
Sheet  No.  78  and  First  Revised  Sheet  No. 
78A  reflect  a  change  in  the  terms  of 
ANR's  Purchased  Gas  Cost  Adjustment 
(PGA)  tariff  provisions.  These  revisions 
to  Section  15  and  Paragraph  15.1  of 
Original  Volume  No.  1,  F.E.R.C.  Gas 
Tariff  modify  ANR's  PGA  provisions  to 
provide  for  an  annual  surcharge 
adjustment  for  deferred  purchased  gas 
costs  to  be  effective  May  1  of  each  year, 
in  lieu  of  ANR's  existing  seminannual 
deferred  purchased  gas  cost  adjustment. 
ANR  will  continue  to  file  its  current 
Purchased  Gas  Cost  Adjustment  on  a 
semiannual  basis  having  an  effective 
date  of  May  1  or  November  1. 

Fifth  Revised  Tariff  Sheet  No.  19 
reflects  that  since  there  were  zero 
MSAC's  reported  by  ANR's  customers, 
there  is  no  PGA  reduction. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 


on  or  before  April  14, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  87-4190  Filed  4-10-87;  8:45  am] 

BILUNO  COOE  S717-01-M 


(Docket  No.  ST87-1283-000  etal.1 

Arlda  Energy  Resources  et  al.;  Self- 
Implementing  Transactions 

April  8, 1987. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).» 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
of  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  pursuant  to 
§  284.102  of  the  Commission's 
Regulations  and  section  311(a)(1)  of  the 
NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  S  284.122  of  the 
Commission's  Regulations  and  section 
311(a)(2)  of  the  NGPA.  In  those  cases 
where  Commission  approval  of  a 
transportation  rate  is  sought  pursuant  to 
S  284.123(b)(2].  the  table  lists  the 
proposed  rate  and  the  expiration  date  of 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  petition  to 
intervene  with  the  Secretary  of  the 
Commission. 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
CommissioD'l  Regulations. 
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A  "D"  indicates  a  sale  by  ah 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  fi  284.147(d]  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  S  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  S  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
Regulations. 


Docket  No. 


ST87-1283 
ST87-1284 
ST87-1285 


ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 

ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


•1286 
■1287 
■1288 
■1289 
■1290 
■1291 
■1292 
■1293 
1294 
■1295 
1296 
•1297 
1298 
1299 
1300 
1301 
1302 
1303 
1304 
1305 
1306 

1307 
1308 
1309 
1310 
1311 
1312 
1313 
1314 
1315 
1316 
1317 


A  "G-S"  indicates  transportation  by 
an  interstate  pipeline  company  on 
behalf  of  any  shipper  pursuant  to 
S  284.233  and  a  blanket  certificate 
issued  under  S  284.221  of  the 
Commission's  Regulations. 

A  "G(LT)"  or  "GILS) "  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

A  "G(HT)"  or  "GtHS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

Any  person  desiring  to  t>e  heard  or  to 
make  any  protest  with  reference  to  a 


transaction  reflected  in  this  notice 
should  on  or  before  April  24, 1987,  file 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 


Transportef/Setter 


Rectptent 


ST87-13ie 
ST87-1319 
ST87-1320 
ST87-1321 
ST87-1322 
ST87-1323 
ST87-1324 
ST87-1325 
ST87-1326 


Arfcia  Enefgy  Resoorces.... 
Afkia  Energy  Resources.... 
Arkia  Energy  Resources... 


El  Paso  Natural  Gas  Co 

ArVIa  Energy  Resources „ 

Arkia  Energy  Resources 

ANR  Pipeline  Co „ 

ANR  Pipeline  Co .„Z 

ArVIa  Energy  Resources „... 

ANR  Pipeline  Co 

ANR  Pipeline  Co "" 

ANR  Pipeline  Co „ 

ANR  Pipeline  Co !..!!!Z!!!!!." 

ANR  Pipeline  Co [ 

ANR  Pipeline  Co I 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Arkia  Energy  Resources 

Arkia  Er>ergy  Resources ..„.., 

Columbia  Gulf  Transmission  Co 

Columbia  Gulf  Transmission  Co 

Natural  Gas  Rpehne  Co.  of  Ametka. 

Tennessee  Gas  Pipeline  Co 

Texas  Gas  Transmission  Corp 


Texas  Eastern  Transmission  Corp 

Cotorado  Interstate  Gas  Co 

Texas  Eastern  Transmission  Corp 

Natural  Gas  Pipeline  Co.  of  America 

Natural  Gas  Pipeline  Co.  of  America. ..„ 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Texas  Gas  Transn>iss»on  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Trar^smission  Corp...„ 

Texas  Gas  Transnvssion  Corp 


Texas  Gas  Transmisston  Corp 

Transcontinental  Gas  Pipe  Lir>e  Corp.. 

TransoK,  Inc 

Trunklir^e  Gas  Co 

Trunkline  Gas  Co _ 

Trunkline  Gas  Co „ 

Trur)knr>e  Gas  Co ..  

Texas  Gas  Transmisswn  Corp 

Trunkline  Gas  Co 


Liberty  Natural  Gas  Co _ 

J-W  Operating  Co _ 

ArkIa  Energy  Resources.  (LA  Intra 
Seg). 

Intersearch  Gas  Corp 

Arltansas  Louisiana  Gas  Co „ 

Shrevepon  Intrastate  Gas  Trans.,  Inc.... 

Michigan  Consolidated  Gas  Co 

Mk:higan  Consolidated  Gas  Co 

Arkansas  Louisiana  Gas  Co 

Mictwgan  Consolidated  Gas  Co 

Northern  Indiana  Fuel  &  bght  Co 

North  Central  Public  Service  Co 

Mtchigan  Corwolidated  Gas  Co„ 

Mchtgan  Corwolidated  Gas  Co 

Mtchigan  Corwoltdated  Gas  Co 

Mrchigan  CoosoMated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Arkansas  Lowsiarw  Gas  Co 

Arkansas  Louisiana  Gas  Co 

NGC  Intrastate  Pipelme  Co 

Texas  Eastern  Transmtsswn  Corp 

IIKoois  Power  Co „ 

Gas  Systems  Network,  Inc 

Memphis  Light,  Gas  and  Water  Divi- 
sion. 

Mountair>eer  Gas  Co _.. 

Public  Service  Co.  of  Cotorado 

Endevco  Pipelirw  Co 

Pennsylvania  Gas  and  Water  Co 

Northem  lllirKw  Gas  Co 

OMG  Transmission  Co 

Humble  Gas  System,  IrK 

Terre  Haute  Gas  Corp 

City  of  Hamilton 

Cenual  Illinois  Public  Service  Co 

Memphts  Light,  Gas  and  Water  Divi- 
sion. 

City  of  dive  Branch 

Public  Service  Electric  arxJ  Gas  Co 

Peoples  Natural  Gas  Co 

Consumers  Power  Co „ 

Corwumers  Power  Co „ 

Cor>8o»T>ers  Power  Co 

Con8urr>ers  Power  Co 

Western  Kerrtucky  Gas  Co 


Date  filed 


02-02-87 
02-02-87 
02-02-87 

02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 
02-02-87 

02-02-87 
02-03-87 
02-02-87 
02-02-87 
02-02-87 
02-03-87 
02-03-87 
01-28-87 
01-28-87 
01-28-87 
01-28-87 

01-28-87 
02-04-87 
02-05-87 
02-05-87 
02-05-87 
02-05-87 
02-05-87 
02-05-87 


Subpart 


Exptratkxi 
date' 


Transportation 
rate     ((/ 
MMBTU) 


Cor>sumer8  Power  Co 1 02-05-87 


r 

B 
B 

B 
B 
B 
B 
B 
B 
B 
B 
B 

B 
B 
C 
B 
B 
B 
B 
B 
B 


07-05-87 


26.25 
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Docket  No. ' 


Transport  ef /Seller 


ST87-1327 
ST87-1328 
ST87-1329 
ST87-1330 
ST87-1331 


Trunkiine  Gas  Co 

Trunkline  Gas  Co 

Texas  Gas  Transmission  Corp . 
Texas  Gas  Transmission  Corp. 
Texas  Gas  Transmission  Corp. 


ST87-1332'  Texas  Gas  Transmission  Corp 

ST87-1333   Texas  Gas  Transmission  Corp 

ST87-1334   Texas  Gas  Transmission  Corp 

ST87-1335    Arkia  Energy  Resources 

ST87-1336  PGC  Pipeline,  Div.  of  LPC  Energy  Inc 
ST87-1337    PGC  Pipeline,  Ov.  of  LPC  Energy  Inc.... 

ST87-1338|  ANR  Pipeline  Co 

ST87-1339!  ANR  Pipeline  Co 

ST87-1340    ANR  Pipeline  Co 

ST87-1341    ANR  Pipeline  Co 

ST87-1342   ANR  Pipeline  Co 

ST87-1343    ANR  Pipeline  Co 

ST87-1344    ANR  Pipeline  Co 

ST87-1345  Transcontinental  Gas  Pipe  Line  Corp 
ST87-1346  Transcontinental  Gas  Pipe  Line  Corp 
ST87-1347   Transcontinental  Gas  Pipe  Line  Corp 

ST87-1348   Northern  Natural  Gas  Co 

ST87-1349   Northern  Natural  Gas  Co 

ST87-1350   Northern  Natural  Gas  Co 

ST87-1351    ANR  Pipeline  Co 

ST87-1352    ANR  Pipeline  Co 

ST87- 1 353   Valero  Transmission  Co 

ST87-1354    ANR  Pipeline  Co 

ST87-1355i  ANR  Pipehne  Co 


Recipient 


ST87-1356 
ST87-1357 
ST87-1358 
ST87-1359 
ST87-1360 
ST87-1361 


ANR  Pipeli 
ANR  Pipe! 
ANR  Pipel 
ANR  Pipel 
ANR  Pipeli 
ANR  Pipeli 


ST87-1362    ANR  Pipe! 


ST87-1363 
ST87-1364 
ST87-1365 
ST87-1366 
ST87-1367 
ST87-1368 
ST87-1369 
ST87-1370 
ST87-1371 
ST87-1372 
ST87-1373 

ST87-1374 

ST87-1375 

ST87-1376 

ST87-1377 

ST87-1378 

ST87-1379 

ST87-1380 

ST87-1381 

ST87-1382 

ST87-1383 

ST87-1384 

ST87-1385 

ST87-1386 

ST87-1387 

ST87-1388 

ST87-1389 

ST87-1390 

ST87-1391 

ST87-1392 

ST87-1393 

ST87-1394 

ST87-1395 


ne  Co.. 
ine  Co- 
ne Co- 
ne Co.. 
ne  Co .. 
ne  Co.. 
ne  Co. 
ne  Co. 
ne  Co. 
ne  Co . 
ne  Co. 
ne  Co. 
neCo. 
ne  Co. 
ne  Co. 
ne  Co. 


ANR  Pipeli 

ANR  Pipel 

ANR  Pipeli 

ANR  Pipeli 

ANR  Pipeli 

ANR  Pipeli 

ANR  Pipeli 

ANR  Pipeli 

ANR  Pipel 

Transcontinental  Gas  Pipe  Line  Corp.. 

MIGC.  Inc 


MIGC,  Inc 

Texas  Eastern  Transmission  Corp. 

Northern  Natural  Gas  Co , 

Northern  Natural  Gas  Co , 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Louisiana  Resources  Co 

Sea  Robin  Pipeline  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Houston  Pipe  Line  Co 

Oasis  Pipe  Line  Co 

Oasis  Pipe  Line  Co 

Oasis  Pipe  Line  Co 

ONG  Transmission  Co 

United  Gas  Pipe  Line  Co 

Tatt  Pipeline  Co 

Tennessee  Gas  Pipeline  Co „., 

Tennessee  Gas  Pipeline  Co 


Consumers  Power  Co 

Consumers  Power  Co 

Indiana  Gas  Co 

Western  Kentucky  Gas  Co 

Central  Hudson  Gas  &  Elec.  Corp.,  et 
al. 

Indiana  Gas  Co 

Western  Kentucky  Gas  Co 

South  Eastern  Indiana  Natural  Gas  Co 

Arkansas  Louisiana  Gas  Co 

El  Paso  Natural  Gas  Co 

Mississippi  Valley  Gas  Co 

Michigan  Consolidated  Gas  Co 

Northern  Indiana  Public  Service  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Gas  Co 

Michigan  Consolidated  Gas  Co 

Columbia  Gas  of  New  York,  Inc 

Illinois  Power  Co 

Columbia  Gas  Dist.  of  Ohio,  et  al 

Baltimore  Gas  and  Electnc  Co 

Great  Plains  Natural  Gas  Co 

West  Texas  Gas,  Inc 

Central  Illinois  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Texas  Eastern  Transmission  Corp 

Michigan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Eastex  Gas  Transmission 

Wisconsin  Power  and  Light  Co 

Wisconsin  Power  and  Light  Co 

Wisconsin  Fuel  and  Light  Co 

Llano,  Inc 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Mk:higan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Southern  Gas  Co.,  Inc 

Brooklyn  Union  Gas  Co 

NorttTern  Indiana  Pub.  Service  Co..  et 
al. 

Iowa-Illinois  Gas  &  Electric  Co 

Columbia  Gas  of  Kentucky,  Inc 

UGI  Corp 

Enron  Industrial  Natural  Gas  Co 

Channel  Industries  Gas  Co 

NGP  Pipeline  Co 

Northern  Intrastate  Pipeline  Co 

Piedmont  Natural  Gas  Co.,  et  al 

Madleon  Transmisston  Co.,  Irw 

Texas  Southern  Pipeline,  lr»c 

Quivira  Gas  Co 

J-W  Gathering  Co 

South  Alabama  Utilities 

Norttwm  Natural  Gas  Co 

Minnegasco,  Inc 

Columbia  Gas  of  Pennsylvania,  Inc 

Columbia  Gas  of  Ohio,  Irw 

Williams  Natural  Gas  Co 

Clajon  Industrial  Gas.  inc ~ 

Northern  Natural  Gas  Co — 

Rochester  Gas  &  Electric  Co..  et  al 

,  Southern  Connecticut  Gas  Co 


Date  filed 


Su^art 


02-05-87 
02-05-87 
02-05-87 
02-05-87 
02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-05-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 

02-06-87 
02-06-67 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-67 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 
02-06-87 


B 

B 
8 
B 
B 

B 

B 

B 

B 

C 

D 

B 

B 

B 

B 

B 

B 

B 

B 

B 

6 

B 

B 

B 

B 

B 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 
B 
B 
B 
B 
B 
C 
B 
B 
B 
B 
B 
B 
C 
C 
C 
C 
C 
B 
C 
B 
B 


Expiration 
date* 


Transportatk>n 
rate     (c/ 
MMBTU) 


07-05-87 


25.20 


07-06-87 


26.43 


07-06-87 


10.00 


Fe     "egister  /  Vol.  52.  No.  70  /  Monday,  April  13,  1987  /  Notices 


11869 


DocKet  No.' 


ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 

ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


1396 
1397 
1398 
1399 
1400 
1401 
1402 
1403 
1404 
1405 
1406 
1407 
1408 
1409 
1410 
1411 
1412 
1413 
1414 
1415 
1416 
1417 
1418 
1419 
1420 
1421 
1422 
1423 
1424 
1425 
1426 
1427 
1428 
1429 
1430 
1431 
1432 
1433 
1434 
1435 
1436 

1437 
1438 
1439 
1440 
1441 
1442 
1443 
1444 
1445 
1446 
1447 
1448 
1449 
1450 
1451 
1452 
1453 
1454 
1455 
1456 
1457 
1458 
1459 
1460 
1461 
1462 
1463 
1464 
1465 


Transporter/Seller 


United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Ck) 

Transok,  Inc _ 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Trarwmission  Corp 

Texas  Eastern  Transmiss»on  Corp 

Tennessee  Gas  Pipelir>e  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipelir>e  Co 

Tennessee  Gas  Pipeline  Co „ 

OMo  River  Pipeline  Corp 

Panhandle  Eastern  Pipe  Line  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co , 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  Pipeline  Co.  of  America. 

United  Gas  Pipe  Line  Co 

Natural  Gas  Pipeline  Co.  of  Arrierica. 
Natural  Gas  Pipeline  Co.  of  America. 

United  Gas  Pipe  Line  Co 

Columbia  Gulf  Transmission  Co 

EfKjgex,  IrK 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

El  Paso  Natural  Gas  Co 

Trunklir>e  Gas  Co , 

Sea  Robin  Pipeline  Co , 

Transok,  Inc , 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  Pipelir>e  Co.  of  America. 
Natural  Gas  Pipeline  Co.  of  America. 

Northern  Natural  Gas  Co 

Tennessee  Gas  Pipelir>e  Co 


Williams  Natural  Gas  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co _ 

ANR  Pipeline  Co „ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co _ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Delhi  Gas  Pipeline  Corp 

Transcontinental  Gas  Pipe  Lir»e  Corp.. 
Transcontinental  Gas  Pipe  Line  Corp.. 
Transcontinental  Gas  Pipe  Lir>e  Corp.. 
Transcontinental  Gas  Pipe  Line  Corp.. 
Transok,  Inc 


Recipient 


Date  filed 


Texas  Southern  Pipeline,  IrK 

Niagara  Mohawk  Power  Corp.„ 

Lor>e  Star  Gas  Co 

Commonwealth  Gas  Co 

Crty  of  Richmond  Dept  of  Public  Util 

Niagara  Mohawk  Power  Corp 

Consumers  Gas  Co 

New  York  State  Electric  and  Gas  Co.... 

Hope  Gas,  Inc 

Eastex  Gas  Transmission „ 

Columbia  Gas  of  Virginia,  Inc 

Coronado  Transmission  Co 

National  Fuel  Gas  Distribution  Corp 

Columbia  Gas  of  Kentucky,  lr>c..„ 

Indiana  Gas  Co 

Central  Illinois  Public  Service  Co 

Peoples  Natural  Gas  Co 

St.  Croix  Valley  Natural  Gas  Co 

Columbia  Gas  of  Ohio,  Inc 

Columbia  Gas  of  New  York,  Inc 

Louisiana  Intrastate  Gas  Corp 

Columbia  Gas  of  Maryland,  lr»c 

Columbia  Gas  of  Pennsylvania,  Inc 

Washington  Gas  Light  Co 

Woodward  Pipeline,  Inc 

Memphis  Light  Gas  and  Water  Co 

Central  Illinois  Public  Service  Co 

Louisville  Gas  &  Electric  Co.,  et  al 

Nashville  Natural  Gas  Co 

Brandywine  IrxJustnal  Gas,  Inc 

Michigan  Consolidated  Gas  Co.,  et  al... 

NGC  Intrastate  Pipeline  Co 

Texline  Gas  Co 

Consunr>ers  Power  Co 

Texas  Products  Corp.,  Inc.  (TPC) 

Natural  Gas  Pipeline  Co.  of  America 

Louisville  Gas  &  Electric  Co.,  et  al 

Coastal  States  Gas  Transmission  Co.... 

Illinois  Power  Co 

TAFT  Pipeline  Co 

Nashville  Gas,  Div.  Piedmont  NaL  Gas 
Co. 

Kansas  Gas  Supply  Corp 

Wisconsin  Power  and  Light  Co 

Wisconsin  Public  Service  Co 

Wisconsin  Public  Service  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Public  Service  Co 

Wisconsin  Natural  Gas  Co 

Wisconsin  Natural  Gas  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Columbia  Gas  of  KY,  Inc 

Wisconsin  Public  Service  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Corisolidated  Gas  Co 

Wisconsin  Public  Service  Corp 

Michigan  ConsolkJated  Gas  Co 

Michigan  Gas  Utilities  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Mississippi  River  Transmission  Corp 

Washington  Gas  Light  Co.,  et  al 

TRI-County  Natural  Gas  Co 

Pontchartrain  Natural  Gas  System 

City  of  Winder 

Panhandle  Eastern  Pipe  Line  Co 


02-06-87 
02-06-87 
02-09-67 
02-09-87 
02-09-87 
02-09-87 
02-09-67 
02-09-67 
02-09-87 
02-09-87 
02-09-87 
02-09-87 
02-09-87 
02-09-87 
02-09-67 
02-09-87 
02-09-87 
02-09-87 
02-09-87 
02-09-87 
02-09-87 
02-09-87 
02-09-67 
02-09-67 
02-09-87 
02-09-87 
02-09-67 
02-09-87 
02-09-67 
02-09-87 
02-10-87 
02-10-67 
02-10-67 
02-11-87 
02-11-87 
02-11-87 
02-11-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 

02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-67 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-87 
02-12-67 
02-12-67 
02-12-87 
02-12-87 
02-12-87 
02-13-67 
02-13-67 
02-13-87 
02-13-87 
02-13-87 
02-13-67 


Subpart 


Expiration  i 
date' 


07-09-87 


07-09-87 


07-11-87 


07-13-67 


Transportation 
rate     {«/ 
MMBTU) 


21.75 


28.50 


21.75/26.25 


26.25 
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Docket  No." 


Transporter/Seller 


ST87-14661  United  Gas  Pipe  Line  Ca 

ST87-1467 1  Northern  Natural  Gas  Co 

ST87-1 468    Nothem  Natural  Gas  Co 

ST87-t469    Tennessee  Gas  Pipeline  Co 

ST87-1470    Tennessee  Gas  Pipeline  Co.- ™ 

ST87-t471    Tennessee  Gas  Pipeline  Co.- 

ST87-1472    Norttiefn  Natural  Gas  Co _ - 

ST87-1473,  Northern  Natural  Gas  Co _ 

ST87-1474(  Northern  Natural  Gas  Co 

ST87-1475   Transwestem  Pipeline  Go 

ST87-1476    Transwestern  Pipeline  Co 

ST87-1477    Panhandle  Gas  Co 

ST87-1478   ConoUdated  Gas  Transmissior>  Corp 

ST87-1479,  ConsoUdated  Gas  Transmission  Corp... 
ST87-1480,  Consolidated  Gas  Transmission  Corp... 
ST87-1481 1  Consotidated  Gas  Transmission  Corp... 

ST87-1482i  Tennessee  Gas  Pipeline  Co - 

ST87-1483 1  Producer's  Gas  Co _ _ 

ST87-1484    Producer's  Gas  Co » - 

ST87-1485[  ANR  Pipeline  Co 

ST87-1486,  ANR  Pipeline  Co 

ST87-1487 ,  ANR  Pipeline  Co 

ST87-1488 1  Producer's  Gas  Co 

ST87-1489i  Producer's  Gas  Co 

ST87-1490    Producer's  Gas  Co 

ST87-1491    ANR  Pipeline  Co - _ 

ST87-1492    Panhandle  Eastern  Pipe  Line  Co 

ST87-1493    ANR  Pipeline  Co -. 

ST87-1494    ANR  Pipeline  Co - 

ST87-1495    ANR  Pipeline  Co _ - - 

ST87-1496^  Trunkline  Gas  Co ~ 

ST87-1497; 

ST87-1498I 

ST87-1499 

ST87-1500 

ST87-150l| 

ST87-1502, 

ST87-1503 

ST87-1504 

ST87-1505 


Reciptent 


Trunkline  Gas  Co _ - 

Trunkline  Gas  Co _ 

Trunklir^e  Gas  Co _ - 

Trunkline  Gas  Co 

Trunkline  Gas  Co _ - 

Panhandle  Eastern  Pipe  Line  Co. 

ANR  Pipeline  Co ~ 

ANR  Pipeline  Co 

ANR  Pipeline  Co . 


ST87-1506    ANR  Pipeline  Co. 


ST87-1507    ANR  Pipeline  Co 

ST87-1508    Producer's  Gas  Co _. 

ST87-1509,  ANR  Pipeline  Co _ 

ST87-1510J  ANR  Pipeline  Co _ 

ST87-1511    ANR  Pipeline  Co 

ST87-1512    ANR  Pipeline  Co _ 

ST87-1513I  ANR  Pipeline  Co - 

ST87-1514    ANR  Pipeline  Co 

ST87-1515   United  Gas  Pipe  Line  Co _ 

ST87-1516   Cokjrado  Interstate  Gas  Co.. 


Date  filed 


ST87-1517 

ST87-1518 

ST87-1519 

ST87-1520 

ST87-1521 

ST87-1522 

ST87-1523 

ST87-1524 

ST87-1525, 

ST87-1526, 

ST87-1527| 

ST87-1529 

ST87-1530 

ST87-1531 

ST87-1532 

ST87-1533 

ST87-1534 

ST87-1535 

ST87-1536 


Er>devco  PipeBne  Co 

Delhi  Gas  Pipetirw  Corp - 

Gas  Gathering  Systems,  Inc 

Channel  Industries  Gas  Co 

Creole  Gas  Pipeline  Corp 

Corrunonweatth  Gas  Services 

Columt)4a  Gas  of  Virg»nia,  Irw - 

Columbia  Gas  of  Kentucky,  Inc 

Colunnbia  Gas  of  New  "/ork,  hx; 

Valero  Transmisson  Co 

West  Texas  Gas,  Inc 

MUrtnegasco,  \nc 

National  Fuel  Gas  Distribution  Corp.... 

Har^  and  Bird 

New  York  State  Electric  and  Gas  Co.. 
National  Fuel  Gas  Distributkxi  Corp.... 

Louisiana  Intrastate  Gas  Corp 

Natural  Gas  Pipeline  Co.  of  America.. 

Pacific  Gas  and  Electric  Co 

Michigan  Consolidated  Gas  Co 

Northern  Indiana  Public  Service  Co.... 

Wiscorwin  Natural  Gas  Co 

Peopleservice  Inc 

El  Paso  Natural  Gas  Co - 

Natural  Gas  Pipeline  Co.  of  America 

Michigan  Consoltdated  Gas  Co 

Kansas  Pipeline  Co — 

Wisconsin  Public  Service  Co 

Wisconsin  Gas  Co 

Consumers  Power  Co 

Consumers  Power  Co _ — 

6«shop  Pipelir>e  Corp -.. 

Co»«umer8  Power  Co 

Citizens  Gas  Fuel  Co 

Consumers  Power  Co _ -. 

Kansas  Pipekrw  Co...- -. 

Great  River  Gas  Co 

Wisconsin  Public  Servfce  Co 

Morttiem  Indiana  Public  Service  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Cor^solidated  Gas  Co - 

Wisconsin  Public  Service  Co _ 

Brandywine  Irulustrial  Gas,  Inc 

Columtna  Gas  of  Ohio,  Inc 

Wisconsin  Gas  Co 

Michigan  Consolidated  Gas  Co 

Wiscor>sin  Natural  Gas  Co - 

Wisconsin  PxibUc  Service  Co 

Wisconsin  Gas  Co 

Louisiana  State  Gas  Corp 

Northern  ln(fiana  Pub.  Service  Co.,  et 
al. 

tlatural  Gas  Pipeline  Co.  of  America 

Cincinnati  Gas  and  Electric  Co 


Delhi  Gas  Pipeline  Corp 
Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 1  Polaris  Corp 

Lawrenceburg  Gas  Transmission  Corp..)  Lawrenceburg  Gas  Co 


Subpart 


United  Texas  Transmission  Co . 

Texas  Gas  Transmission  Corp 

Tennessee  Gas  Pipeline  Co — . 

Northern  Natural  Gas  Co - 

Acadian  Gas  Pipeline  System 

Acadian  Gas  Pipeline  System — . 

Acadian  Gas  Pipeline  System 

Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America. 

Valero  Trar^smission  Co 

Turnkline  Gas  Co - 

Trunkline  Gas  Co 

ONG  Transmission  Co 

Louisiana  Intrastate  Gas  Corp 

ANR  Pipeline  Co 


Natural  Gas  Pipeline  Co.  of  America 

LawrerKeburg  Gas  Co - 

Corrung  Natural  Gas  Corp 

Illinois  Power  Co 

Spindletop  Gas  Distrft)ution  System . 

Columtjia  Gas  of  Ohio,  et  al 

Ftonda  Gas  Transmission  Co 

City  of  Pickr>eyville ~ 

City  of  Perryville 

Southern  California  Gas  Co 

Cor\sumers  Power  Co 

Baltimore  Gas  &  Electric  Co.,  et  al... 

Phillips  Gas  Pipeline  Co 

Columbia  Gas  Transmission  Corp 1 02-24-87 

H4ichigan  ConsoHdated  Gas  Co '  02-24-87 


02-13-87 

02-13-87 

02-13-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-17-87 

02-18-87 

02-18-87 

02-18-87 
02-18-87 
02-18-87 
02-18-87 
02-18-87 
02-19-87 
02-19-87 
02-20-87 
02-24-87 
02-24-87 
02-24-87 
02-24-87 
02-24-87 
02-24-87 
02-24-87 
02-24-87 
02-24-87 


B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

D 

B 

B 

B 

C 

C 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

8 

B 

B 

B 

B 

B 

B 

0 
C 
C 
B 
0 
B 
B 
B 
C 
C 

c 

B 
B 

C 
B 
B 
C 
C 
B 


Expiratk>n 
date* 


Transportatton 
rate     («/ 
MMBTU) 


07-17-87 

25.20 





07-17-87 
07-17-87 
07-17-87 

25.20 
25.20 
25.20 

07-17-87 

25.20 

07-18-87 

54.31 

07-24-87 
07-24-87 

24.32 
22.40 
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Docket  No. 


ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
5187- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
5187- 
ST87- 
ST87- 
5T87- 
ST87- 
5T87- 
ST87- 
ST87- 


1537 
1538 
1539 
1540 
1541 
1542 
1543 
1544 
1545 
1546 
1547 
1548 
1549 
1550 
1551 
1552 
1553 
1554 
1555 
1556 
1557 
1558 
1559 
1560 
1561 
1562 
1563 
1564 
1565 
1566 
1567 
1568 
1569 
1570 
1571 
1572 
1573 
1574 
1575 
1576 
1577 
1578 
1579 
1580 
1581 
1582 
1583 
•1584 
1585 
1586 
■1587 
■1588 
■1589 
1590 
■1591 
■1592 
■1593 
■1594 
■1595 
■1596 
■1597 
■1598 
■1599 
■1600 
■1601 
■1602 
■1603 
■1604 
■1605 
■1606 
-1607 


Transport  er/Sellef 


ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co _ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Trarwmission  Corp 

Texas  Gas  Transmission  Corp 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tenr>essee  Gas  Pipeline  Co 

Tenr>essee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Houston  Pipe  Line  Co 

Houston  Pipe  Lir>e  Co 

Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp.. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastem  Transmission  Corp. 
Texas  Eastem  Transmission  Corp., 
Texas  Eastem  Transmission  Corp., 
Texas  Eastem  Transmission  Corp., 
Texas  Eastern  Transmission  Corp, 
Texas  Eastem  Transmission  Corp. 
Texas  Eastern  Transmission  Corp. 
Texas  Eastem  Transmission  Corp. 
Texas  Eastem  Transmission  Corp. 
Texas  Eastem  Transmission  Corp. 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co „„ 

ANR  Pipeline  Co „ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co „... 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Seagull  Energy  Corp 

Seagull  Interstate  Corp 

Louisiana  Resources  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 


Recipient 


Mictiigan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Public  Service  Co 

Fountaintown  Gas  Co 

Wisconsin  Power  and  Light  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Louisville  Gas  &  Electric  Co 

Western  Kentucky  Gas  Co - 

Indiana  Gas  Co 

Central  Illinois  Public  Service  Co 

Associated  Intra.  Pipeline  Co 

Louisville  Gas  and  Electric  Co 

Nycotex  Gas  Transport 

Equitable  Gas  Co 

New  York  State  Electric  and  Gas  Co.... 

Louisiana  Gas  System,  Inc 

Niagara  Mohawk  Power  Corp 

East  Ohio  Gas  Co.,  et  al 

Piedmont  Natural  Gas  Co 

National  Fuel  Gas  Distribution  Corp 

Natural  Gas  Pipeline  Co.  of  America 

Seagull  Interstate  Corp 

Tennessee  River  Interstate  Gas  Co 

Baltimore  Gas  and  Electric  Co 

Southern  Gas  Pipeline  Co 

East  Ohio  Gas  Co 

Terre  Haute  Gas  Corp 

Columtiia  Gas  of  Pennsylvania,  IrK 

Washington  Gas  Light  Co 

Columbia  Gas  of  Maryland.  Inc 

Corpus  Christi  Industrial  Pipeline  Co 

South  Jersey  Gas  Co ™ 

Lawrenceburg  Gas  Co 

City  of  Grayville 

Union  Light,  Heat  &  Power  Co 

Virginia  Natural  Gas 

Suffolk  Gas  Corp 

Terre  Haute  Gas  Corp 

City  of  Richmond  Dept  of  Public  Util.... 

Hanley  and  Bird 

Red  Bay  Water  Works  and  Gas  Board 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Southeastern  Michigan  Gas  Co 

Michigan  Consolidated  Gas  Co 

Michigan  Consolidated  Gas  Co 

Mk:higan  Consolidated  Gas  Co 

Wisconsin  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Ohio  Valley  Gas  Corp 

Wisconsin  Natural  Gas  Co 

Michigan  Consolidated  Gas  Co 

Columbia  Gas  of  Ohio,  Inc , 

Michigan  Consolidated  Gas  Co 

Columbia  Gas  of  Maryland,  Inc 

NGC  Intrastate  Pipeline  Co 

Michigan  Consolidated  Gas  Co 

Seagull  Interstate  Corp 

Seagull  Energy  Corp 


Soutt>ern  California  Gas  Co., 
Pacific  Gas  and  Electnc  Co. 
Southern  California  Gas  Co. 
Southern  California  Gas  Co. 
Pacific  Gas  and  Electric  Co. 
Pacific  Gas  and  Electric  Co. 


Date  filed 


02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 
02- 


24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
24-87 
■24-87 
■24-67 
■24-87 
■24-87 
■24-87 
■24-87 
-24-87 
■24-87 
■24-87 
■24-87 
■24-87 
■24-87 
■24-87 
■24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
■24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-67 
-24-87 
-24-87 
-24-87 
-24-87 
•24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
-24-87 
■25-67 
■25-67 
-25-87 
-25-87 
-25-87 
-25-87 


Subpart 


Expiration 
date* 


Transportation 
rate     (e/ 
MMBTU) 


r 

:::i::::::::::::::::::: 

07-24-87 

10.00 

07-24-87 

26.43 

• — -• 
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Docket  No. ' 


Transporter/Seller 


Recipient 


Date  filed 


Subpart 


Expiration 
date=' 


Transportation 
rate     («/ 
MMBTU) 


ST87- 
ST87- 
ST87- 
ST87- 
STB7- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 
5187- 
ST87- 
ST87- 
ST87- 
ST87- 
ST87- 


1608 

16091 

1610 

1611 

1612 

1613! 

1614! 

1615: 

1616 

1617 

1618 

1619 

1620 

1621 

1622 

1623 

1624 

1625 

1626 

1627 

1628 

1629 

1630 


El  Paso  Natural  Gas  Co 

£1  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 

ARKLA  Energy  Resources 

Intrastate  Gattiering  Corp 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

Mountain  Fuel  Resources.  Inc 

Natural  Gas  Pipeline  Co.  of  America.. 

Cotorado  Interstate  Gas  Co 

Superior  Offshore  Pipeline  Co 

Colorado  Interstate  Gas  Co 

ARKLA  Energy  Resources 

Ringwood  Gathering  Co 

Williams  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

United  Gas  Pipe  Line  Co , 

Williams  Natural  Gas  Co 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Transwestern  Pipeline  Go 


ST87-1631 
ST87-1632 
ST87-1633 
ST87-1634 
ST87-1635 
ST87-1636 
ST87-1637 
ST87-1638 
ST87-1639 
ST87-1640 
ST87-1641 
ST87-1642 
ST87-1643 
ST87-1644 
ST87-1645 
ST87-1646 
ST87-1647 
ST87-1648 
ST87-1649 
ST87-1650 
ST87-1651 
ST87-1652 
ST87-0704 


ANR  Pipeltne  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeitne  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipe(ir>e  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Louisiana  Intrastate  Gas  Corp 

ONG  Transmission  Co 

ONG  Transmission  Co 

Equitable  Gas  Co 

Tennessee  River  Intrastate  Gas  Co' . 


Pacific  Gas  and  Electric  Co 

Pacific  Gas  and  Electric  Co 

Southern  California  Gas  Co 

Peoples  Gas  Light  &  Coke  Co 

Peoples  Gas  Light  &  Coke  Co 

Arkansas  Oklahoma  Gas  Corp 

Michigan  Gas  Utilities 

Southern  California  Gas  Co 

Southern  California  Gas  Co 

Ouivira  Gas  Co 

Norttiem  Illinois  Gas  Co 

LItno,  Inc 

Northem  Illinois  Gas  Co..  et  al 

Northern  Illinois  Gas  Co.,  et  al 

MkJwest  Natural  Gas  Co 

Kansas  Power  and  Light  Co 

Llano.  Inc 

Cfty  of  Richmond 

Texas  Southern  Pipeline,  Inc.,  et  at 

Katsas  Public  Service  Co.,  et  al 

Town  of  Belmont 

Cincinnati  Gas  and  Electric  Co 

Gas  Co.  of  NM  (Div.  Public  Serv.  Co. 
KiM). 

Wisconsin  Power  and  Light  Co 

Northem  Indiana  Fuel  &  Light  Co 

Orbit  Gas  Co 

NGC  Intrastate  Pipeline  Co 

Michigan  Consolidated  Gas  Co 

Ohio  Valley  Gas  Corp 

Wisconsin  Power  and  Light  Co 

Llano.  Inc 

Delhi  Gas  Pipeline  Corp 

Consumers  Power  Co 

Mighigan  Consolidated  Gas  Co 

Mighigan  Consolidated  Gas  Co 

Michigan  Gas  Utilities 

NGC  Intrastate  Pipeline  Co 

Coastal  States  Gas  Transmission  Co.... 

Washington  Gas  Light  Co 

Iowa  Public  Service  Co 

Northem  Indiana  Fuel  &  Light  Co , 

Transcontinental  Gas  Pipe  Line  Corp... 
f^tural  Gas  Pipeline  Co.  of  America.... 

Natural  Gas  Pipeline  Co.  of  America 

Poblk:  Service  Electric  and  Gas  Co 

Alabama-Tennessee  Natural  Gas  Co... 


02-25-87 
02-25-87 
02-25-87 
02-25-87 
02-25-87 
02-25-87 
02-25-87 
02-25-87 
02-25-87 
02-25-67 
02-26-87 
02-26-87 
02-26-87 
02-26-87 
02-26-87 
02-26-87 
02-27-87 
02-27-87 
02-27-67 
02-27-87 
02-27-87 
02-27-87 
02-27-87 

02-25-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-27-87 
02-06-87 


B 
B 
B 
B 
B 
B 
C 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
0 
C 
C 
B 
C 


07-27-87 
07-27-87 
07-27-87 


22.40 
10.00 
10.00 


07-06-87 


1.92 


'  Notice  of  transactions  does  not  constitute  a  determination  that  filings  comply  with  Commission  regulations  in  accordarx;e  with  order  No.  436 
(final  rule  and  notice  requesting  supplemental  comments.  50  FR  42,372,  10/18/85). 

2  The  Intrastate  Pipeline  has  sought  Comn>ission  approval  of  its  transportation  rate  pursuant  to  §284. 123(B)(2)  of  the  Commission's 
regulations  (18  CFR  284.123(B)(2)).  Such  rates  are  deemed  fair  and  equitaWe  if  tt>e  Commission  does  not  take  action  Jjy  the  date  indicated. 

'  A  petition  for  rate  approval.  It  is  noticed  at  ttiis  time  to  give  interested  parties  ttie  appropriate  comment  p>efiod. 


(FR  Doc.  87-8182  Filed  4-10-87;  8:45  ami 

BIUJNG  CODE  8717-«1-M 


[Docket  No.  TA87-2-22-003] 

Consoiidated  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  a  1987. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  March  30. 1987.  Tiled 
Substitute  Thirteenth  Revised  Sheet  No. 
31.  to  its  FERC  Gas  Tariff.  Original 


Volume  No.  1,  to  comply  with  the 
Comniission's  February  27. 1967. 
suspension  order  in  this  proceeding.  The 
substitute  tariH  sheet  reduces  the  sales 
commodity  rates  filed  January  30th  by 
0.26<t/Dt  to  correct  certain  Section  104 
producer  pruchase  prices  in  accordance 
with  Ordering  Paragraph  (B)(5)  of  the 
suspension  order. 

Copies  of  the  filing  were  served  upon 
Consolidated's  jurisdictional  sales  and 
storage  customers,  interested  state 
commissions  and  parties  to  the 
proceeding. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N£.  Washington. 
D.C.  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  April  15, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


Federal  Register  /  Vol.  52.  No.  70  /  Monday.  April  13.  1987  /  Notices 


11873 


become  a  party  must  filed  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-6191  Filed  4-10-fl7:  8:45  am] 

BtLUNo  cooc  irnmi-M 

[Docket  Nos.  RP86-99-002  and  TA87-3-4- 
000,001] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  Rates  and  Tariff 
Provisions 

April  7. 1987. 

Take  notice  that  on  April  2, 1987, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton,  Massachusetts  02021  tendered 
for  fihng  with  the  Commission  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  and  Original  Volume  No.  2, 
containing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on  the 
dates  indicated: 

Revised  Tariff  Sheet  and  Proposed  Effective 
Date 

First  Revised  Volume  No.  1 

Second  Substitute  Seventeenth  Revised  Sheet 
No.  7 — December  1, 1986 

Substitute  Eighteenth  Revised  Sheet  No.  7— 
January  1, 1987 

Nineteenth  Revised  Sheet  No.  7 — April  1, 
1987 

Second  Revised  Sheet  No.  12— December  1, 
1986 

First  Revised  Sheet  No.  14 — December  1, 1986 

Second  Substitute  Original  Sheet  No.  lie- 
December  1, 1986 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  17 — December  1, 

1986 
Sixth  Revised  Sheet  No.  27 — December  1, 

1986 

According  to  Granite  State,  the  filing 
combines  two  matters:  (1)  Rate  and 
tariff  revisions  in  compliance  with  the 
provisions  of  a  Stipulation  and 
Agreement  settling  a  general  rate  filing 
in  Docket  No.  RP86-99-000;  and  (2)  an 
out-of-cycle  purchased  gas  cost 
adjustment.  Granite  State  further  states 
that  the  Stipulation  and  Agreement  in 
Docket  No.  RP86-99-000  was  approved 
in  a  letter  order  issued  March  30, 1987, 
establishing  new  Base  Tariff  rates  and 
other  tari^  revisions,  effective 
December  1, 1986.  It  is  also  stated  that 
the  revised  rates  on  Nineteenth  Revised 
Sheet  No.  7.  proposed  for  effectiveness 
on  April  1. 1987,  reflect,  in  addition  to 
the  settlement  Base  Tariff  rates,  the 
effect  of  a  reduction  in  the  cost  of  gas 
from  Granite  State's  principal  supplier, 
Tennessee  Gas  Pipeline  Company,  a 


Division  of  Tenneco  Inc.  (Tennessee) 
which  was  made  effective  April  1, 1987 
under  Tennessee's  flexible  purchased 
gas  cost  adjustment  provisions. 

Granite  State  further  states  that  its 
proposed  rates  are  applicable  to 
wholesale  sales  to  its  two  affiliated 
distribution  company  customers:  Bay 
State  Gas  Company  and  Northern 
Utilities,  Inc.  According  to  Granite  State, 
the  effect  of  the  proposed  rates  in  its 
filing  is  a  decrease  of  approximately 
$5,229,467  annually  in  its  rates  for  sales 
to  Bay  State  and  $1,088,840  annually  for 
sales  to  Northern  Utilities. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casbell. 
Acting  Secretary. 

[FR  Doc.  87-«181  Filed  4-10-87;  8:45  amj 
BiLUNO  cooc  snr-oi-M 

[Docket  No.  TA87-S-5 1-000, 001] 

Great  Lakes  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 
Under  Purchased  Gas  Adjustment 
Clause  Provisions 

April  7,  1987. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes), 
on  March  30, 1987  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  proposed  to  be  effective  May  1, 
1987. 

First  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  57(i) 
Seventh  Revised  Sheet  No.  57(ii) 
Fourteenth  Revised  Sheet  No.  57-A 

Seventh  Revised  Sheet  Nos.  57(i)  and 
57(ii)  reflect  a  gas  cost  surcharge 


resulting  from  maintaining  unrecovered 
purchased  gas  cost  accounts  for  the 
period  commencing  September  1, 1986 
and  ending  February  28, 1987. 

These  tariff  sheets  also  contain  a  PGA 
adjustment  reflecting  the  current  gas 
costs  at  the  time  of  this  filing,  applicable 
to  gas  purchases  for  resale  gas  and  an 
allocation  of  the  current  cost  of 
company  use  gas  purchased  by  Great 
Lakes. 

Fourteenth  Revised  Sheet  No.  57-A 
reflects  the  estimated  incremental 
pricing  surcharge  for  the  six  month 
period  commencing  May  1, 1987  and 
ending  October  31, 1987.  No  incremental 
costs  are  estimated  for  the  period. 

Also,  in  compliance  with  the 
Commission  Order  dated  November  28, 
1986  in  Docket  Nos.  TA86-6-51-000.001 
and  TA87-1-51-000.  001,  Great  Lakes 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff. 

First  Revised  Volume  No.  1 

Fourteenth  Revised  Sheet  No.  54-A 
Original  Sheet  No.  54-Al 

Original  Volume  No.  2 

Fourth  Revised  Sheet  No.  53-C 
Fifth  Revised  Sheet  No.  53-D 
Third  Revised  Sheet  No.  78-B 
Fourth  Revised  Sheet  No.  78-C 
Original  Sheet  No.  78-Cl 

Fourth  Revised  Sheet  No.  54-A  and 
Original  Sheet  No.  54-Al  of  First 
Revised  No.  1  and  Fourth  Revised  Sheet 
No.  53-C,  Fifth  Revised  Sheet  No.  53-D, 
Third  Revised  Sheet  No.  78-B,  Fourth 
Revised  Sheet  No.  7&-C,  and  Original 
Sheet  No.  78-Cl  of  Original  Volume  No. 
2  reflect  revisions  to  Great  Lakes'  FERC 
Gas  Tariff  in  compliance  with 
conditions  set  forth  by  the  FERC  in  two 
of  Great  Lakes'  prior  surcharge  filings. 
These  revisions  clarify  and  make  certain 
modifications  in  the  PGA  provisions 
ordered  by  the  Commission. 

Finally,  to  correct  a  typographical 
error  in  Great  Lakes  tariff  filing  of 
February  16, 1987  in  Docket  No.  CP86- 
12-000  there  are  tendered  for  filing 
Twelfth  Revised  Sheet  No.  1,  First 
Revised  Volume  No.  1  and  Eighteenth 
Revised  Sheet  No.  1,  Original  Volume 
No.  2  reflecting  corrected  Table  of 
Contents,  which  change  the  designation 
for  Rate  Schedule  X-6  to  Rate  Schedule 
T-6. 

Great  Lakes  requests  an  effective  date 
of  May  1, 1987  for  the  tariff  sheets 
submitted  herewith  so  as  to  be  in 
conformity  with  the  30  day  notice 
requirement  and  the  semi-annual 
effective  date  as  provided  for  in  its 
tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
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Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
would  be  filed  on  or  before  April  14, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  87-8180  Filed  4-10-87;  8:45  am) 
BILUNQ  CODE  6717-01-M 

I  Docket  No.  TA87-4-46-000,  001] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  In  FERC  Gas  Tariff 


April  7. 1987. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  March  31, 1987,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  become 
effective  May  1, 1987. 

Thrity-Eighth  Revised  Sheet  No.  27 
Twenty-third  Revised  Sheet  No.  27A 

Kentucky  West  states  that  the  change 
in  rates  results  from  the  application  of 
the  Purchase  Gas  Cost  Adjustment 
provision  in  Section  18,  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1. 

The  current  purchase  gas  adjustment 
is  an  increase  of  3.01t  per  deka-therm 
(dth).  The  deferred  gas  cost  ajustment  is 
a  reduction  of  3.01$  per  dth.  These 
changes  result  in  a  total  net  jurisdiction 
purchase  gas  cost  charge  of  168.48«  per 
dth.  to  become  effective  May  1, 1987. 

Kentucky  West  further  states  that  the 
Tariff  sheet  filed  herewith  does  not 
reflect  the  Market  Incentive  Purchase 
Gas  Cost  Charge  which  the  Commission 
rejected  at  its  meeting  on  March  26. 
1986,  and  is  filed  without  prejudice  to 
any  further  pleadings  or  tariff  filings, 
which  Kentucky  West  may  make  in  light 
of  that  rejection. 

Kentucky  West  states  that  this  PGA 
filing  has  been  prepared  in  full 
compliance  with  the  Commission's  order 
of  October  31. 1986.  Said  order 
summarized  the  findings  of  an  audit 
performed  by  the  Cost  Analysis  and 
Field  Review  Branch  of  the  Commission 
from  August  19  through  August  30, 1985 


concerning  Kentucky  West's  purchase 
gas  adjustment  filing  in  Docket  Nos. 
TA8^1-46  and  TA85-2-46. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions  and  upon  each  party  to 
these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D-  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-8192  Filed  4-10-67;  8:45  am) 

BILUNO  CODE  6717-01-M 


[Docket  No.  RP86-170-003] 

Mississippi  River  Transmission  Corp.; 
Filing  of  Motion  to  Make  Suspended 
Tariff  Sheets  Effective 

April  7, 1987. 

Take  notice  that  on  March  31. 1987. 
Mississippi  River  Transmission 
Corporation  ("Mississippi")  filed  in  the 
captioned  docket  a  "Motion  to  Make 
Suspended  Tariff  Sheets  Effective."  The 
tariff  sheets  which  Mississippi  moves  to 
make  effective  on  April  1, 1987  are  as 
follows: 

Second  Revised  Volume  No.  1 
First  Revised  Sheet  No.  lA 
Twentieth  Revised  Sheet  No.  4 
Sixth  Revised  Sheet  No.  42 
Fourth  Revised  Sheet  No.  43 
Third  Revised  Sheet  No.  44 
Fourth  Revised  Sheet  No.  49 
Fifth  Revised  Sheet  No.  50 
Third  Revised  Sheet  No.  51 
Third  Revised  Sheet  No.  56 
Eighth  Revised  Sheet  No.  74 

Original  Volume  No.  2 

Ninth  Revised  Sheet  No.  86 
First  Revised  Sheet  No.  226 
First  Revised  Sheet  No.  240 
First  Revised  Sheet  No.  253 

Mississippi  states  that  pursuant  to 
Commission  order  issued  and  as 
described  in  the  Motion,  revisions  have 


been  made  to  the  rates  and  charges  in 
the  tariff  sheets  to  reflect:  (1)  the  cost  of 
purchased  gas  and  surcharge 
adjustments  as  contained  in 
Mississippi's  PGA  effective  March  1, 
1987,  filed  with  the  Commission  on 
January  30, 1987,  as  revised  on  March 
10, 1987;  (2)  elimination  of  recovery  over 
a  five-year  amortization  period  of 
approximately  $9.7  million  of 
nonrecoupable  advance  payments  for 
gas,  and  (3)  the  appropriate  federal 
income  tax  rate  in  effect  on  April  1, 
1987. 

Mississippi  states  that  copies  of  the 
Motion,  together  with  the  revised  tariff 
sheets  and  computations  in  support  of 
the  rate  revisions,  have  been  served  on 
all  jurisdictional  customers,  parties  to 
this  proceeding  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  C«shell, 
Acting  Secretary. 
[FR  Doc.  87-8183  Filed  4-10-87:  8:45  am] 

BIUJNQ  CODE  B717-01-M 


[Docket  No.  TA87-2-28-O03] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  7. 1987. 

Take  notice  that  on  March  30. 1987 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

Substitute  Fifty-Eighth  Revised  Sheet  No.  3-A 
Substitute  Thirty-Fifth  Revised  Sheet  No.  3-B 

The  effective  date  of  these  revised 
tariff  sheets  is  March  1. 1987. 

Panhandle  states  that  these  revised 
tariff  sheets  reflect  (1)  a  separate 
deferred  surcharge  adjustment  credit 
and  carrying  cost  surcharge  credit  based 
on  the  December  1986  overcollection  in 
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Panhandle's  Account  No.  lai.  to  De 
amortized  over  twelve-months  beginning 
March  1, 1987,  and  (2)  a  separate 
deferred  surcharge  adjustment  and 
carrying  cost  surcharge  based  on  the 
November  30, 1986  deferred  Account  No. 
191  balance,  to  be  amortized  over  the 
instant  six-month  PGA  period. 

Panhandle  further  states  that  this 
filing  is  without  prejudice  to 
Panhandle's  request  for  rehearing  and 
any  subsequent  review  of  the  conditions 
contained  in  the  February  27, 1987 
Order. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  section 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  O.  Cashell, 

Acting  Secretary. 

[FR  Doc.  87-8193  Filed  4-10-87;  8:45  am] 

BILUMG  COOC  67t7-0MI 


[Docket  No*.  CP87-263-000  and  C171-714- 
002] 

Panhandle  Eastern  Pipe  Une  Co.  and 
Pan  Eastern  Exploration  Co.;  Petition 
for  Declaratory  Order 

April  8. 1987. 

On  March  23, 1987,  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  filed  a 
petition  for  a  declaratory  order  in 
Docket  No.  CP87-263-000.  Panhandle's 
petition  concerns  Pan  Eastern 
Exploration  Company's  (Pan  Eastern) 
compliance  with  the  terms  of  the 
Stipulation  and  Agreement  (Agreement) 
and  the  Amended  Stipulation  and 
Agreement  (Amended  Agreement), 
approved  by  the  Commission  in  Docket 
Nos.  CP71-237-000  and  C171-714-000  on 
December  22. 1976. »  and  on  April  30, 


1982,  respectively.*  the  Final  Status 
Report  (Final  Report)  and  the  Special 
Supply  Refund  Adjustment  Report 
(Special  Report),  both  filed  by  Pan 
Eastern,  and  the  interrelationship 
between  the  Agreement  and  the 
Amended  Agreement  and  (1)  Order  No. 
451  et  aeq.^  and  (2)  Pan  Eastern's 
application  for  limited  term 
abandonment  authority  in  Docket  No. 
CI86-51-000  et  al. 

Panhandle  states  that  the  Agreement, 
and  the  Amended  Agreement  provided, 
in  essence,  that  (1)  Pan  Eastern  was 
authorized  to  sell  its  gas  to  Panhandle  at 
the  same  rate  an  independent  producer 
could,  and  Panhandle  was  authorized  to 
recover  from  its  customers  the 
additional  amount  it  paid  to  Pan 
Eastern;  (2)  Pan  Eastern  was  obligated 
to  invest  a  stipulated  amount  of  money 
in  lease  acquisition,  exploration,  and 
development,  including  the  difference 
between  what  Pan  Eastern  received  for 
its  gas  and  what  Panhandle  would  have 
received  had  the  gas  remained  subject 
to  cost  of  service  regulation;  (3)  Pan 
Eastern  was  obligated  to  commit  the  gas 
if  found  as  a  result  of  its  efforts  to 
Panhandle;  and  (4)  Pan  Eastern  was 
obligated  to  sell  to  Panhandle  certain 
vintages  of  gas  it  found  as  a  result  of  its 
efforts,  at  a  discount,  until  the  amount  of 
the  accumulated  discounts  exceeded  the 
difference  between  the  revenues  Pan 
Eastern  received  at  the  higher  rate  and 
the  amount  it  would  have  received  at 
cost-of-service  rates.  Under  Article  VIII 
of  the  Amended  Agreement,  anytime 
after  December  31, 1986,  when  Pan 
Eastern  had  satisfied  its  investment 
obligation  under  the  Amended 
Agreement,  it  could  file  a  Final  Report 
which  would  terminate  the  Amended 
Agreement.  Pan  Eastern  filed  the  Final 
Report  on  February  2. 1987,  end  notice 
of  the  filing  was  issued  on  March  4, 
1987.  If  the  Commission  accepts  the 
Final  Report,  or  if  the  Commission  does 
not  noti^  Pan  Eastern  of  its  failure  to 
accept  the  report  within  four  months 
from  the  filing  of  the  Final  Report,  Pan 
Eastern  is  discharged  from  all  its 
obligations  under  the  Amended 
Agreement  except  its  obligation  to 
commit  gas  to  Panhandle  and  to  sell 
certain  vintages  of  gas  to  Panhandle  at  a 
discount.  Panhandle  asserts  that  it  does 
not  dispute  Pan  Eastern's  right  to  file  the 
Final  Report  but  notes  that  the  Final 
Report  is  not  based  on  actual  data,  but 
on  certain  estimates.  Panhandle 
requests  that  Pan  Eastern  file  actual 
data. 
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Under  the  Amended  Agreement,  Pan 
Eastern  is  obligated  to  sell  certain 
vintages  of  its  gas,  called  New  Gas  to 
Panhandle  at  a  discount  from  the  rates 
authorized  for  sales  by  independent 
producers  (the  Supply  Refund 
Adjustment).  Termination  of  the 
Amended  Agreement  does  not  terminate 
Pan  Eastern's  obligation  to  reduce  the 
price  of  New  Gas  sold  to  Panhandle  by 
the  Supply  Refund  Adjustment  until  the 
cumulative  discount  equals  the 
difference  between  the  revenues  Pan 
Eastern  received  and  the  revenues  it 
would  have  received  under  cost-of- 
service  rates.  On  February  2, 1987,  Pan 
Eastern  filed  its  Special  Report  in  which 
it  stated  that  it  had  satisfied  the 
requirement  in  the  Amended  Agreement 
to  sell  New  Gas  at  a  discount.  Notice  of 
Pan  Eastern's  filing  was  issued  on 
March  13. 1987. 

Panhandle  protests  that  Pan  Eastern 
has  not  satisfied  its  discount  obligation 
because  it  credited  certain  sums  not 
authorized  under  the  Amended 
Agreement.  Panhandle  requests  that  the 
Commission  issue  a  declaratory  order 
finding  that  Pan  Eastern's  suspension  of 
the  Supply  Refund  Adjustment  violates 
the  terms  of  the  Amended  Agreement. 
Panhandle  also  seeks  a  ruling  on  the 
effect  of  the  Agreement  and  the 
Amended  Agreement  on  the  request  of 
Pan  Eastern  for  a  certificate  of  limited 
term  abandonment  filed  by  Pan  Eastern 
in  Docket  Nos.  CI86-51-000  and  CI87- 
340-000. 

Finally.  Panhandle  notes  that  by  letter 
dated  March  18, 1987,  Pan  Eastern 
invoked  the  renegotiation  procedures  of 
Order  No.  451.  Panhandle  states  that  the 
invocation  of  Order  No.  451's 
procedures  raises  significant  and  novel 
questions  for  Panhandle  and  its 
customers  with  respect  to  gas  covered 
by  the  Amended  Agreement,  including 
whether  Pan  Eastern's  continuing 
obligation  under  the  Amended 
Agreement  to  pay  back  the  Supply 
Refund  Adjustment  and  to  commit  its 
gas  to  Panhandle  expires  if  Panhandle 
and  Pan  Eastern  are  unable  to  negotiate 
a  new  price. 

Panhandle  states  that  because  the 
time  available  for  conducting  good  faith 
negotiations  under  Order  No.  451  is  very 
short  and  because  of  Pan  Eastern's 
pending  application  for  limited-term 
abandonment  authority,  the  Commission 
should  issue  a  declaratory  order 
resolving  these  questions  expeditiously, 
at  the  same  time  resolving  the  related 
issues  raised  by  Pan  Eastern's  Final  and 
Special  Reports.  Panhandle  requests  the 
Commission  to  (1)  shorten  the  response 
time  to  its  petition,  (2)  delay  acting  on 
the  Final  Report  until  Pan  Eastern  has 
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submitted  the  actual  data  for  all  of 
calendar  year  1986,  (3)  issue 
expeditiously  a  declaratory  order 
finding  that  Pan  Eastern's  suspension  of 
the  Supply  Refund  Adjustment  violates 
the  terms  of  the  Amended  Agreement, 
and  (4)  clarify  the  effect  of  Order  No. 
451  and  any  other  abandonment  by  Pan 
Eastern  of  gas  subject  to  the  Agreement 
on  the  rights  and  obligations  of  Pan 
Eastern,  Panhandle,  and  its  customers 
under  the  Amended  Agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  the 
petition  should,  on  or  April  23. 1987,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  Rules  214  or  211. 
respectively.*  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doa  87-8184  Filed  4-10-87;  8:45  am] 

BUUNQ  COOC  6717-01-M 


[Docket  No.  RP87-53-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  7, 1987. 

Take  notice  that  Southern  Natural 
Gas  Company  (Southern)  on  March  31, 
1987,  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  to  become 
effective  May  1, 1987.  The  proposed 
tariff  sheets  reflect  certain  changes  to 
the  Purchased  Gas  Adjustment  section 
of  Southern's  FERC  Gas  Tariff.  The  first 
such  change  is  being  made  in 
accordance  with  Ordering  Paragraph 
B(2)  of  the  Commission's  order  dated 
March  31, 1987  in  Docket  Nos.  TA87-2- 
7.  The  second  change  is  being  made  in 
order  to  permit  Southern  to  make 
interim  adjustments  to  its  projected  cost 
of  purchased  gas  between  regular 
adjustment  dates  in  order  to  track 
known  and  measurable  changes  in  its 
cost  of  gas  supply. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 


•  18  CFR  385.214  or  385.211  (1986). 


protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  won  or  before  April  14, 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  Di  Cashell. 
Acting  Secretary. 
(FR  Doc.  87-8194  Filed  4-10-87;  8:45  amj 

mUJNQ  COOE  e717-01-« 


[Docket  No.  CP86-277-005  et  al.] 

Southern  Natural  Gas  Co.  and  South 
Georgia  Natural  Gas  Co.;  Petition  To 
Amend 

April  •.  1987. 

Take  notice  that  on  March  23, 1987, 
Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  and  South  Georgia 
Natural  Gas  Company  (South  Georgia), 
P.O.  Box  1279,  Thomasville,  Georgia 
31792,  collectively  referred  to  as 
Applicants,  filed  in  Docket  No.  CP86- 
277-005,  et  al.,  a  petition  to  amend 
orders  issued  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  by  authorizing 
Applicants  to  transport  natural  gas  on 
an  inlerruptible  basis  on  behalf  of 
various  shippers  for  a  term  ending 
October  31. 1988,  all  as  more  fully  set 
forth  in  the  appendices  hereto  and  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  state  that  by  order  issued 
between  June  13, 1986.  and  February  20, 
1987,  the  Commission  authorized 
Applicants  to  perform  limited-term 
transportation  services  on  behalf  of  the 
shippers  set  forth  in  Appendices  A  and 
B  to  this  notice.  Appendix  A  is  a  listing 
of  the  certificates  covering  interruptible 
transportation  service  for  which 
Southern  singularly  is  requesting  an 
extension  of  term.  Appendix  B  is  a 
listing  of  the  certificates  covering 
interruptible  transportation  services  for 
whick  Southern  and  South  Georgia 
jointly  request  an  extension  of  term.  It  is 
stated  that  with  two  exceptions  each  of 
the  certificates  authorized  Southern  or 


South  Georgia  to  transport  gas  for  a 
term  expiring  one  year  from  the  date  of 
the  order  that  authorized  the  service. 
The  limited-term  certificates  would 
begin  expiring  on  June  1, 1987,  with  the 
most  recently  issued  certificates  to 
expire  on  February  20, 1988. 

Applicants  state  that  they  have 
received  numerous  requests,  from  the 
customers  for  whom  they  provide 
transportation  services,  to  continue  the 
transportaion  services  after  the 
expiration  of  the  existing  certificate 
authoization.  Applicants  have  decided 
to  continue  to  make  interruptible 
transportation  services  available  on 
their  pipeline  systems  for  a  limited  term 
after  October  31, 1987.  the  date  to  which 
they  previously  proposed  to  make 
transportation  services  available,  and, 
in  accordance  therewith.  Southern  filed 
a  revision  to  its  statement  of  policy  in 
Docket  No.  CP86-277,  et  al,  on  February 
17, 1987.  In  that  revision  of  policy. 
Southern  stated  that  it  was  willing  to 
seek  limited-term  certificate 
authorization  to  transport  gas  for  either 
a  new  shipper  or  an  existing  shipper 
through  October  31, 1988.  Applicants 
state  that  customers  receiving 
transportation  services  under  51 
dockets,  representing  71  separate 
transportation  agreements,  have 
indicated  that  they  wish  to  be  part  of 
this  filing. 

Appliants  request  that  each  of  the 
limited-term  certificates  set  forth  in 
Appendices  A  and  B  to  this  notice  be 
extended  for  a  limited  term  ending 
October  31, 1988.  Applicants  do  not 
propose  any  other  change  in  the 
authorized  services. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
April  29, 1987,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  according  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  and  the  Regulations 
under  the  Natural  GAs  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kennetli  F.  Plumb, 
Secretary. 
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Appendix  A 


Dockets  To  Be  Extended  (Southern  Only) 


Docket 
No. 


Transportation  on  betialf  of 


CP86-277 
CP86-308 
CP86-318 
CP86-358 
CP86-359 
CPe6-365 

CP86-392 
CP86-400 
CP86-409 

CP86-433 
CP86-439 
CP86-461 

CP86-500 

CP86-658 
CP86-559 
CP86-560 
CP86-561 
CP86-562 

CP86-563 

CP86-5W 

CP86-565 

CP86-567 

CP86-56e 
CP86-592 
CP86-594 

CP86-«09 
CP86-«11 
CP86-614 


CP8&-644 


CP86-654 

CP86-672 

CP86-686 

CP87-52 


CP87-62 


CP87-«4 
CPe7-72 
CP67-73 
CP87-79 
CP87-80 

CP87-96 
CP87-97 
CP87-98 


Alabama  Gas  Corporation _ 

Alabama  Gas  Corporation  as  Agent  tor  Vviout  End-Usert .. 

Sout^  Carolina  Pipeline  Corporation „ 

Umon  Camp  Corporation 


United  States  Steel  Corporation 

Alabama  Gas  Corporation  as  Agent  tor  Hartison-Walkar  Refractor- 
ies. Division  o(  Dresser  Induslfies,  Inc. 

The  Southeast  Alabama  Gas  Datnct 

Atlanta  Gas  Light  Company  As  Agent  tor  Engelhard  Corporation 

Southeast  Alabama  Ga*  DistncI  as  Agem  tor  HartusorvWalker 
Refractories.  Drvision  of  Oresaar  Industnes.  Irx: 

Atlanta  Gas  Lighi  Company  as  Agent  tor  Georgia  Kaolm  Company  .. 

Columbia  Nitrogen  Corporation  and  Nfiro,  Inc  

Atlanta  Gat  Ligm  Company  as  Agent  tor  Packaging  Corporation  of 
Amenca 

Atlanta  Gas  Light  Company  as  Agent  lor  Chemical  Products 
Corporation 

Atlanta  Gas  Light  Company  as  Agent  for  Calsilite  Corporation 

Atlanu  Gas  bghi  Company  as  Agent  tor  Thomaston  Mills.  Inc 

Atlanta  Gas  Light  Company  a*  Agent  for  Kenwa  Inc 

Kaicfiem  Interrtational  Corporation 

Atlanta  Gas  Light  Company  as  Agent  lor  Annstrong  World  Indus- 
tnes. Inc 

Atlanta  Gas  Light  Company  as  Agent  lor  Cherokee  Bnck  and  Tile, 
mc 

Atlanta  Gas  Light  Company  as  Agent  for  Archer-Daniels-Midland 
Company 

Atlanta  Gas  bghl  Company  as  Agent  for  Katakstiks,  a  Sutisidiary  of 
Union  Carbide 

Savannah  Sugar  Refinery  a  Division  of  Savannah  Foods  and 
Industnes.  Inc 

Atlanta  Gas  Light  Company  as  Agent  tor  Omrens-lllirxiis.  toc.._ 

Atlanta  Gas  Light  Company  as  Agent  for  Genstar  Gypsum  Produts 

Atlanta  Gas  Light  Company  and  Dty  of  Thomson.  Georgia  as 
Agents  lor  Thieie  Kaolin  Company. 

Unned  Cities  Gas  Convany __ „ _ _ 

Chattanooga  Gas  Company. 


Atlanta  Gas  Light  Company  as  Agent  lor  Flonda  Tile  Drvwon  of 

Sikes  Corporation 
Atlanta  Gas  Ughi  Comparry  As  Agent  tor  Burlington  Industnes,  Inc.. 
Alabama  Gas  Corporation  as  Agent  for  tfie  Tape-Cratt  Corporation... 

United  Cites  Gas  Company 

Utilities  Board  ol  the  City  ol  Pt>enoi  Crty,  Alabama _.! 

The  Utilities  Board  of  tfte  Oty  ol  Umon  Springs.  Alabama 

Southeast  Alabama  Gas  Distnct  As  Agents  lor  Cokjmbus  Mills.  Inc.... 

Atlanta  Gas  bghl  Company  as  Agem  for  Southnnre  Company 

Bunge  CorporatiorvSoy-bean  Processing  Division 

Alabama  Gas  Corporation  as  Agent  lor  Vanous  End-Users 

Jim  Walters  Metals,  a  Dnmon  ol  the  Georgu  Marble  Company.  A 

WhoHy  Oxmed  Sutsidiary  of  Jim  Waller  Corporalnn. 

Masomte  Corporation 

Southeast  Gas  Acqutsition  and  Supply  Association.  Inc  : 

As  Agent  tor  The  Water  Works  and  Gas  Boan)  ol  the  To«m  of 
AshviNe,  Alabama 

The  Gas  Board  ol  the  City  of  Boaz,  Alabama 

The  Water  Wortis  and  Gas  Board  of  the  City  of  Fullondale. 

Alatiama 

Utilities  BoanI  of  the  Oty  of  TnjssviHe.  Alabama 

Gulf  Slates  Paper  Corporation. 

Ml,  Verrwn  Mille,  Inc „ „. 

MarshaH  County  Gas  Disthct _ Z''Z. 

City  of  Wrens.  Georga 

City  of  Thomson  Matural  Gas  System „ 

Town  ol  Calera.  Alabama  as  Agent  for  Abex  Coiporatnn 

City  of  Sylvama.  Georgia 


City  ol  Slatesboro.  Georga 

Atlanu  Gas  Light  Company  as  Agent  lor  Georgia  Kaolin  Cornpwiy.. 

Cullman-Jefterson  Counties  Gas  District 

Utilities  Commission,  City  of  Fori  Valley.  Georgia 


Vokime 


189.00,, 
50.000- 


MMO.. 


MfiOO.. 


S6JS30.. 


1.350., 


37,000., 


20.000., 
3,200..., 


9.000 

76.000. 

2.000 

1.700 

2.500 


3,500.... 
11.000.. 
2.200 ... 
11.250.. 


3.000.. 


4,500.. 


4.500 ... 
8.000 ... 


7.000 _ 

4.500 

Atlanta— 3.200.  Thomson— 2.700.. 

eaooo _ 


50.000.. 
1.400.. 


550 

630 

United  Cities— 2.000 

Phenix  City— 1,000 

Union  Springs— 100 -. 

Southeast  Alabama— 600- 

4.000 

1.425 _..„ 

90.000 

1.200 


1,500. 


AshMlle— 3.000., 

Boa2-2.200 

Fultondale — 


Tnnsvi«*-1 5,000., 

9.000 

1,000 

30,000 


5,000.. 


4,500- 


&000- 


3,000.. 


4.000..- 
10.000.. 
10000.. 
5.000 .... 


CertiAcate  issued 


6-13-06.  Eitended  9-11-86 
6-13-86  Erterxted  9-11-86  . 
6-13-86.  Emended  9-11-66  . 
8-13-86  Extended  9-11-86... 
6-13-86  Eirtended  9-11-86  . 
6-13-86.  Extended  9-11-86.. 


6-13-86.  Extended  9-1 1-86  Amanded  2-10-87- 

8-13-86.  Exiended  9-11-86 

6-13-86,  Extended  9-11-86 


9-29-86 _.„ 

7-18-86,  Extended  9-11-86  . 
6-20-86,  Extended  9-11-86.. 


7-16-86  Extended  9-11-86 — 


8-11-86.  Exiended  9-11-86.. 
8-11-86,  Exiended  9-11-86  . 
8-11-86  Extended  9-11-86... 
8-11-86.  Exiended  9-11-86., 
8-11-86,  Extended  9-11-66.. 


8-11-86,  Extended  9-11-86- 

8-11-86,  Extended  9-11-86., 

8-11-86,  Extended  9-11-86.. 

8-11-86,  Extended  9-11-86., 

8-11-86,  Extended  9-11-86.. 
8-28-86,  Extended  9-11-86  . 
8-26-86  Extended  9-11-86  .. 


8-28-86.  Extended  9-11-86 
8-26-86,  Extended  9-11-86  , 
8-26-86,  Extended  9-11-86- 


12-29-86- 


11-2&-86.. 
2-20-87  .._ 
12-22-88., 
2-20-87..- 


2-20-87- 


2-20-87,. 


1-21-87.. 
2-20-87. 
2-20-87. 
2-20-87.. 
2-20-87.. 


2-20-87., 
2-20-87. 
2-20-67., 


CerMicate 


6-13-88 
6-13-87 
6-13-88 
6-13-87 
6-13-87 
6-13-87 

8-13-67 
6-13-87 
6-13-87 

6-29-67 
7-16-67 
6-20-87 

7-18-87 

8-11-87 
8-11-87 
8-11-87 
8-11-87 
8-11-87 

8-11-87 

6-11-67 

8-11-87 

8-11-87 

8-11-87 
8-28-87 
8-26-87 

8-28-67 
8-28-87 
8-28-87 


12-2»-87 


11-26-87 
2-20-88 

12-22-87 
2-20-88 


2-20-88 


2-20-88 


1-21-88 
2-20-88 
2-20-86 
2-20-88 
2-20-88 


2-20-88 
2-20-88 
2-20-86 


Appendix  B 


Dockets  To  Be  Extended  (Southern  and 

South  Georgia) 

Docket 
No 

Transportation  on  behaH  of 

Volume 

Certificate  issued 

Certificate 
exp.es 

CP86-366 

Floridm  Company 

5.000 - 

6-13-86  Extended  9-11-86 

6-13-87 

CP66-382 

City  ol  Andersonville  as  Agent  MulMs  Company  of  Amenca. 

3,000 

6-13-86.  Exiended  9-11-86 

6-13-67 

CP86-401 

Engelhard  Corporation — 

6-13-86  Exiended  9-11-86 

6-13-67 

CP86-595 

Water,  Gas  and  bghl  Commission  of  Albany — 

15,000 - _ 

8-28-86,  Extended  9-11-86 

8-28-87 
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Dockets  To  Be  Extended  (Southern  and  South  Georgia)— Continued 


Docket 
No 


Transportation  on  behalf  of 


Volume 


CmfafcaW  iseued 


C«rli«cale 


CPe6-610 

CP87-99 

CP87-100 

CP87-101 


Occidenlal  Chemical  Cofpofatoo „ ±.. 

Proctef  S  GamtHe  Paper  Products  Company I.. 

Oty  of  Moultne.  Georgia,  at  Agent  for  Various  EncRlsers 

Crty  of  Tfiomasvitle  Water  and  Light  DepertmerH _._ _.. 


1 6.300  _ 
10.000.. 
2.200... 
3.000. 


B-2S-86.  Eidanded  ».1 1-M„ 

2-20-87.. 

2-20-67.. 

2-20-87.. 


Z=^ 


S-26-87 
2-20-68 
2-20-68 
2-20-68 


|FR  Doc.  87-8186  Filed  4-10-87;  8:45  am) 

BILUNO  CODE  6717-01-M 

I  Docket  No.  CI87-396-0001 

Tejas  Power  Corp.;  Application  for 
Blanltet  Certificate  of  Public 
Convenience  and  Necessity  and  for 
Abandonment  and  Pre-Granted 
Abandonment  Authorization 

April  8. 1987. 

Please  take  notice  that  on  March  26, 
1987,  Tejas  Power  Corporation 
("Tejas"),  pursuant  to  sections  4  and  7  of 
the  Natural  Gas  Act,  15  U.S.C.  717- 
717(z)  ("NGA"),  and  S  2.77  and  Parts  157 
and  385  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
("Commission")  filed  an  application  for 
a  blanket  certificate  of  public 
convenience  and  necessity:  (i) 
Authorizing,  for  the  periods  more  fully 
specified  therein,  sales  for  resale  of  all 
Natural  Gas  Policy  Act  categories  of  gas 
(subject  to  the  Commission's  NGA 
jurisdiction)  by  Tejas  and  the  producer/ 
suppliers  with  whom  Tejas  contracts, 
and/or  acts  as  agent,  for  the  purchase  of 
gas.  and  (ii)  granting  partial 
abandonment  and  pregranted 
abandonment  of  certain  sales  for  resale 
as  described  more  fully  in  Tejas' 
Application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  23, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 

to  be  represented  at  the  hearing. 

KenneA  F.  Plumb, 

Secretary. 

[FR  Doc.  87-8185  Filed  4-10-«7;  8:45  am) 

BtLUNQ  CODE  6717-01-41 

[Docket  No.  RP87-7-007] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  7, 1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Lane  Corporation  (Transco)  on 
April  1. 1987,  tendered  for  filing  certain 
revised  tariff  sheets  to  Second  Revised 
Volume  No.  1  and  Original  Volume  No.  2 
of  its  FERC  Gas  Tariff.  The  purpose  of 
the  instant  filing  is  to  adjust  the  rates 
filed  on  October  6, 1986:  (1)  To  comply 
with  Ordering  Paragraph  (F)(1)  of  the 
Commission's  order  of  November  5, 1986 
in  this  proceeding  by  eliminating  the 
costs  associated  with  facilities  not  in 
service  as  of  February  28. 1987;  (2)  to 
reflect  intervening  tracking  filings 
subsequent  to  the  original  filing  in  this 
docket:  (3)  to  reflect  elimination  of  costs 
associatefl  with  buyouts  of  take-or-pay 
obligations  and  buydowns  of  contract 
provisions,  subject  to  reinstatement  and 
other  disposition;  and  (4)  to  comply  with 
Ordering  Paragraph  (A)(1)  of  the 
Commission's  Order  of  November  5, 
1986  by  reflecting  the  implementation  of 
a  modified  fixed-variable  rate  design 
with  D-1  and  D-2  components.  The 
proposed  effective  date  of  this  rate 
change  is  April  1, 1987,  the  conclusion  of 
the  suspension  period  in  this  case. 

Transco  further  states  that  in 
accordance  with  section  154.16  of  the 
Commission's  regulations,  copies  of  this 
filing  were  mailed  to  all  parties  to  this 
proceeding  and  to  all  persons  upon 
whom  the  original  filing  herein  were 
made. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
F*ractice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  April  14. 1987.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filiqg  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caskell, 
Acting  Secretary. 
[FR  Doc.  87-«195  Filed  4-10-87;  8:45  am) 

BILLING  CODE  e717-01-M 


[Docket  Na  RP87-1 5-008] 

Trunlcline  Gas  Co.;  Compliance  Filing 

April  7, 1987. 

Take  notice  that  Trunkhne  Gas 
Company  (Tninkline)  on  March  31, 1987, 
tendered  for  filing  revised  tariff  sheets 
to  its  FERC  Gas  Tariff.  Original  Volume 
Nos.  1  and  2 ,  to  be  effective  May  1, 
1987. 

These  revised  tariff  sheets  are  being 
filed  in  compliance  with  the 
Commission's  Order  date  November  28, 
1986  in  Docket  No.  RP87-15-000.  the 
Commission's  Order  of  November  28. 

1986  accepted  Trunkline's  proposed 
revised  tariff  sheets  as  filed  on  October 
31, 1986  subject  to  certain  conditions. 
Trunkline  states  that  the  revised  tariff 
sheets  identified  on  Appendix  Nos.  (1) 
and  (2)  are  in  compliance  with  those 
conditions.  Trunkhne  has  also  revised 
its  rates  included  in  these  revised  tariff 
sheets  to  reflect  the  current  GRI  Funding 
Unit  Adjustment  effective  January  1. 

1987  as  approved  in  Docket  No.  TA87-1- 
30-000,  001  and  the  current  cost  of 
purchased  gas  to  be  effective  March  1, 
1987  as  approved  in  Docket  No.  TF87-1- 
30-000. 

Trunkline  states  that  the  filing  of 
these  revised  tariff  sheets  which  satisfy 
the  requirements  of  the  Commission's 
Order  dated  November  28, 1986  in  this 
proceeding  is  without  prejudice  to 
Trunkline's  position  and  its  still 
unresolved  Petition  for  Rehering  and 
ultimate  review  with  respect  to  the 
November  28. 1986  Order.  Trunkline  also 
reserves  the  right  to  supersede  these 
tariff  sheets  in  accordance  with  the 


Natural  Gas  Act  and  the  Commission's 
Regulations. 

Copies  of  this  filing  are  being  served 
on  Trunkline's  jurisdictional  customers, 
interested  state  commissions  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Shreet,  NE.,  Washington, 
DC,  20426,  in  accordance  with  §  385.214 
and  385.211  of  this  chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  April  14, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Acting  Secretary. 
(FR  Doc.  87-8189  Filed  4-10-87;  8:45  am] 

BILUNG  CODE  STIT-OI-M 

[Docket  No.  RP87-52-000] 

United  Gas  Pipe  Line  Co.;  Proposed 
Changes  in  FERC  Gas  Tarift 

April  7, 1987. 

Take  notice  that  on  March  31, 1987, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

United  States  that  this  filing  provides 
for  a  level  of  rates  and  charges  required 
to  recover  its  increased  operating  costs. 
The  proposed  new  rates,  when 
compared  to  the  currently  effective  rates 
at  Docket  No.  RP85-209,  will  result  in  an 
annual  jurisdictional  revenue  increase 
of  approximately  $32.7  million. 

In  addition,  modified  fixed-variable 
(MFV)  principles  of  cost  classification, 
allocation  and  rate  design  have  been 
applied  to  all  jurisdictional  customers. 

Also  included  are  proposed  tariff 
sheets  to  incorporate  nomination 
provisions  applicable  to  Monthly 
Entitlement  Quantities  and  an 
Authorized  Overrun  Service  (AOS)  to 
provide  best  efforts  sales  above  a 
customer's  monthly  entitlements  or 
contract  demand  quantity.  Tariff 
language  is  also  proposed  to  be  added  to 
section  19  of  the  General  Terms  and 
Conditions  of  United's  FERC  Gas  Tariff 
to  provide  For  a  credit  to  Account  No. 
191  for  fuel  costs  recovered  from 
transportation  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211.  All  such  motions  or 
protests  must  be  filed  on  or  before  April 
14, 1987.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheil, 
Acting  Secretary. 
(FR  Doc.  87-8196  Filed  4-10-87;  8:45  am] 

BILUNG  CODE  S717-01-M 


[Docl«et  No.  TA87-2-50-000, 001] 

Valley  Gas  Transmission,  Inc.;  Change 
in  Rates  Pursuant  to  Purchased  Gas 
Adjustment 

April  7,  1987. 

Take  notice  that  on  March  31, 1987, 
Valley  Gas  Transmission,  Inc. 
("Valley")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  as 
part  of  its  FERC  Gas  Tariff: 

Thirty-Fifth  Revised  Sheet  No.  2A  to  Original 

Volume  No.  1 
Eighth  Revised  Sheet  No.  10  to  Original 

Volume  No.  2 

Valley  states  that  these  tariff  sheets, 
which  are  proposed  to  become  effective 
on  May  1, 1987  are  being  filed  pursuant 
to  the  purchased  gas  cost  adjustment 
provisions  of  its  tariff.  Valley  further 
states  that  these  proposed  changes 
reflect  adjustments  to  its  current 
surcharge  adjustment  and  current  gas 
cost  adjustment,  and  that  its  filing  has 
been  served  on  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  F>ractice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Acting  Secretary. 

[FR  Doc.  87-8187  Filed  4-10-87;  8:45  am) 

BILUNG  COOE  (717-01-M 


[Doclcet  No.  TA87-1-52-002] 

Western  Gas  Interstate  Co.;  Petition  of 
Western  Gas  Interstate  Company  for 
Waiver  of  Regulations 

April  8.  1987. 

Take  notice  that  on  March  20, 1987, 
Western  Gas  Interstate  Company 
(Western)  filed  a  petition  for  waiver  of 
the  refund  provisions  of  §  282.506  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations. 
Western  states  that  it  is  seeking 
authorization  to  pass  refunds  received 
by  Western  from  Colorado  Interstate 
Gas  Company  (CIG)  through  its  Account 
No.  191,  as  filed  on  December  29, 1987  in 
this  proceeding. 

In  compliance  with  the  Commission 
order  issued  on  January  29, 1987  in  this 
proceeding.  Western  researched  its 
Account  No.  191  treatment  of  CIG's 
refunds  and  discovered  that  the  CIG 
refunds  were  in  fact  attributable  to 
service  provided  to  non-exempt 
industrial  boiler  fuel  facilities  prior  to 
January  1, 1980.  Accordingly,  the 
amounts  received  by  Western  from  CIG 
should  be  refunded  in  a  lump  sum  to 
Southern  Union  Gas  Company. 
However,  Western  states  that  to  comply 
with  the  lump  sum  refund  requirements, 
it  would  be  forced  to  recalculate  its 
most  recently  filed  PGA  rates  under 
Rate  Schedule  G-N  and  make  a  revised 
PGA  filing  with  the  Commission. 
Western  submits  that  the  administrative 
and  expense  burdens  of  recalculating 
rates  and  preparing  a  new  filing  would 
be  disproportionately  high  with  the 
benefit  that  its  customer  might  receive 
from  refunding  on  a  lump  sum  basis. 
Also,  as  discussed  more  fully  in  its 
filing,  Western  submits  that  requiring  a 
lump  sum  refund  would  have  a 
destabilizing  effect  on  its  rates. 

Western  has  served  copies  of  this 
filing  on  the  Gas  Company  of  New 
Mexico,  Southern  Union  Gas  Company, 
New  Mexico  Public  Service 
Commission,  Corporation  Commission 
of  Oklahoma,  and  the  Railroad 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
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and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  he  filed  on  or 
before  April  15, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretory. 

|FR  Doc.  87-8188  Filed  4-10-87;  8:45  am] 
BILUNG  CODE  S717-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I FRL-3 184-81 

California  State  Motor  Vehicle 
Pollution  Control  Standards; 
Opportunity  for  Public  Hearing 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  an  Opportunity  for 
Public  Hearing. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  amended  its  exhaust  emission 
standards  and  enforcement  procedures 
for  heavy-duty  gasoline  and  diesel- 
powered  engines  and  vehicles. 
California  has  requested  EPA  to  grant  a 
waiver  of  Federal  preemption  for  these 
amendments  pursuant  to  section  209(b) 
of  the  Clean  Air  Act  (Act).  42  U.S.C. 
7543(b).  This  notice  announces  that  EPA 
has  tentatively  scheduled  a  public 
hearing  for  May  13, 1987  to  consider 
CARE'S  request  and  to  hear  comments 
from  interested  parties  regarding 
CARB's  amendments.  Any  party 
desiring  to  present  oral  testimony  for  the 
record  at  the  public  hearing,  instead  of, 
or  in  addition  to,  written  comments, 
must  notify  EPA  by  May  4. 1987.  If  no 
party  informs  EPA  that  it  wishes  to 
testify  on  these  "heavy-duty" 
regulations,  no  hearing  will  be  held  and 
EPA  will  consider  CARB's  request  based 
on  written  submissions  to  the  record. 
DATES:  EPA  will  hold  a  public  hearing 
on  May  13, 1987  beginning  at  9:00  a.m.,  if 
any  party  notifies  EPA  by  May  4, 1987 
that  it  wishes  to  present  oral  testimony 
regarding  CARB's  requests.  Any  party 
may  submit  written  comments  regarding 
CAEB's  requests  by  June  12, 1987. 
ADDRESSES:  EPA  will  hold  the  public 
hearing  announced  in  this  notice  at:  U.S. 
Environmental  Protection  Agency, 
Regional  Office  (Region  IX), 


Room,  215  Fremont  Street,  San 
Franoisco,  California.  Parties  wishing  to 
present  oral  testimony  at  the  public 
hearing  should  notify  in  writing:  Charles 
N.  Freed,  Director,  Manufacturers 
Operations  Division  (EN-340-F).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460.  Any 
party  may  also  submit  written 
comments  regarding  the  waiver  request 
to  the  same  address  to  the  attention  of 
the  Docket  EN-86-18.  Copies  of  material 
relevant  to  the  waiver  request  (Docket 
EN-86-18)  will  be  available  for  public 
inspection  during  normal  working  hours 
(8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday)  at  the  U.S.  Environmental 
Protection  Agency,  Central  Docket 
Section  (A-130),  Gallery  I,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT. 
Alice  M.  Crowe,  Attorney, 
Manufacturers  Operations  Division 
(EN-340-F)  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  382-2514. 
SUPPtEMENTARY  INFORMATION: 

I.  Background  and  Discussion 

Section  20g(a]  of  the  Act,  as  amended, 
42  U.S.C.  7543(a),  provides  in  part:  "No 
state  or  any  political  subdivision  thereof 
shall  adopt  or  attempt  to  enforce  any 
standard  relating  to  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  vehicle  engines  subject  to 
this  part .  .  .  [or]  require  certification, 
inspection,  or  any  other  approval 
relating  to  the  control  of  emissions  as 
condition  precedent ...  to  the  initial 
retail  sale,  titling  (if  any),  or  registration 
of  such  motor  vehicle,  motor  vehicle 
engine,  or  equipment." 

Section  209(b)  of  the  Act  requires  the 
Administrator,  after  notice  and 
opportunity  for  public  hearing,  to  waive 
application  of  the  prohibitions  of  section 
209(a)  for  California  "if  the  State 
deteimines  that  [its] .  .  .  standards  will 
be,  in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  applicable  Federal  standards  .  .  . 
[unless)  the  Administrator  finds  that — 
(A)  The  determination  of  the  State  is 
arbitrary  and  capricious,  (B), 
[California]  does  not  need  such  .  .  . 
standards  to  meet  compelling  and 
extraordinary  conditions,  or  (C)  [its] 
standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a)  of  [the 
Act]." 

Once  California  has  received  a  waiver 
of  the  application  of  the  prohibitions  of 
section  209(a)  for  its  standards  and 
enforcement  procedures  for  a  class  of 
vehicles,  it  may  adopt  other  conditions 


precedent  to  initial  retail  sale,  titling  or 
registration  of  the  subject  class  vehicles 
without  the  necessity  of  receiving  a 
further  waiver  of  Federal  preemption.  If 
California  acts  to  amend  previously 
waived  emission  standards  or 
accompanying  enforcement  procedures, 
the  change  may  be  considered  to  be 
within  the  scope  of  the  previous  waiver 
if  it  does  not  undermine  California's 
determination  that  its  standards,  in  the 
aggregate,  are  as  protective  of  public 
health  and  welfare  as  comparable 
Federal  standards,  does  not  affect  the 
consistency  of  California's  requirements 
with  respect  to  section  202(a)  of  the  Act, 
and  raises  no  new  issues  affecting  EPA's 
previous  waiver  determinations. 

By  two  letters  both  dated  September 
19, 1986,  CARB  submitted  to  EPA 
requests  for  waivers  of  Federal 
preemption  for  amendments  to  its 
emission  standards  and  test  procedures 
for  heavy-duty  gasoline  and  diesel- 
powered  engines  and  vehicles.  These 
amendments  more  closely  align 
California's  heavy-duty  certification 
requirements  with  the  corresponding 
Federal  requirements.  For  1987  and  later 
model  year  heavy-duty  gasoline- 
powered  engines  and  vehicles  the 
amendmoits: 

1.  Incorporate  the  Federal  emission 
standards  for  hydrocarbon  (HC),  carbon 
monoxide  (CO),  and  nitrogen  oxide 
(NOx)  but  do  not  permit  NOx  averaging; 

2.  Incorporate  the  current  Federal 
transient  cycle  test  procedures; 

3.  Extend  the  useful-life  period  for 
emissions  compliance,  engine  durability 
and  recall  to  the  Federal  full-life 
distance  of  110,000  miles; 

4.  Incorporate  the  Federal  idle  CO 
emissions  limit  and  idle  test  procedures 
for  heavy-duty  gasoline-powered 
engines  using  exhaust  aftertreatment; 

5.  Eliminate  the  use  of  the  steady-state 
emission  standards  and  test  procedures 
at  the  conclusion  of  the  1986  model  year, 
with  a  limited  carryover  provision; 

6.  Eliminate  California's  optional 
transient  cycle  test  procedures  adopted 
in  1981. 

For  1986  and  later  model  year  diesel- 
powered  engine  and  vehicles  the 
amendments: 

1.  Incorporate  the  Federal  emissions 
standards  for  particulate  matter  (PM) 
and  NOx; 

2.  Incorporate  in  significant  part  the 
Federal  transient  cycle  test  procedures; 

3.  Establish  a  .lOg/bhp-hr  PM 
standard  for  urban  buses  for  1991-1993 
model  years; 

4.  Provide,  as  an  option,  averaging  for 
PM  for  1991-1995  model  years,  excluding 
urban  buses; 
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5.  Incorporate  Federal  smoke  opacity 
and  test  procedures. 

California  states  in  its  September  19, 
1986  letters  that  it  has  determined  that 
its  standards  are,  in  the  aggregate,  at 
least  as  protective  of  the  public  health 
and  welfare  as  the  applicable  Federal 
standards  and  that  this  determination  is 
not  arbitrary  or  capricious  since  these 
amended  standards  are  basically 
identical  to  the  Federal  standards. 
Further,  California  states  that  it 
continues  to  need  its  standards  to  meet 
compelling  and  extraordinary 
conditions.  Finally,  California  states  that 
these  amendments  are  consistent  with 
section  202(a)  of  the  Act  since  they  are 
basically  identical  to  the  Federal 
standards. 

California's  request  will  be  considered 
according  to  the  requirements  for  a  full 
waiver  determination,  and  therefore  an 
opportunity  for  a  hearing  is  being 
provided  to  consider  comments  from 
interested  parties.  Any  party  wishing  to 
present  testimony  at  the  hearing  should 
address  the  following  issues: 

(1)  Whether  or  not  California's 
determination  that  the  amended 
standards  are  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards  is  arbitrary  and 
capricious; 

(2)  Whether  or  not  California  needs  its 
standards  to  meet  compelling  and 
extraordinary  conditions:  and 

(3)  Whether  or  not  California 
standards  and  accompanying 
enforcement  procedures  are  consistent 
with  section  202(a)  of  the  Act. 

II.  Procedures  for  Public  Participation 

If  the  scheduled  hearing  takes  place,  it 
will  provide  an  opportunity  for 
interested  parties  to  state  orally  their 
views  or  arguments  or  to  provide 
pertinent  information  concerning  the 
amendments  at  issue.  Any  party 
desiring  to  make  an  oral  statement 
should  file  10  copies  of  its  proposed 
testimony  and  other  relevant  material 
along  with  its  request  for  a  hearing  with 
the  Director  of  EPA's  Manufacturers 
Operations  Division  at  the  address 
listed  above  not  later  than  May  13. 1987. 
In  addition,  the  party  should  submit  25 
copies,  if  feasible,  of  the  proposed 
statement  to  the  Presiding  Officer  at  the 
time  of  the  hearing. 

Since  a  public  hearing  is  designed  to 
give  interested  persons  an  opportunity 
to  participate  in  this  proceeding,  their 
are  no  adversary  parties  as  such. 
Statements  by  participants  will  not  be 
subject  to  cross  examination  by  other 
participants  without  special  approval  by 
the  Presiding  Officer.  The  Presiding 
Officer  is  authorized  to  strike  from  the 
record  statements  which  he  or  she 


deems  irrelevant  or  repetitious  and  to 
impose  reasonable  limits  on  the 
duration  of  the  statements  of  any 
witness. 

If  EPA  does  hold  the  hearing,  the 
Agency  will  make  a  verbatim  record  of 
the  proceedings.  Interested  persons  may 
arrange  with  the  reporter  at  the  hearing 
to  obtain  a  copy  of  the  transcript  at  their 
own  expense.  I  will  base  my 
determination  with  regard  to  CARB's 
request  on  the  record  of  the  public 
hearing,  if  any,  and  on  any  other 
relevant  written  submissions  and 
consider  other  pertinent  information. 
This  information  will  be  available  for 
public  inspection  at  the  EPA  Central 
Docket  Section. 

Dated:  April  2, 1987. 
Doo  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  87-8128  Filed  4-10-87;  8:45  am] 
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(OPP-180730;  FRL-3185-6] 

Receipt  of  Applications  for  Emergency 
Exemptions  From  Oregon  To  Use 
Dinoseb;  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  receipt. 

summary:  EPA  has  received  specific 
exemption  requests  of  February  13  and 
March  23, 1987,  from  the  Oregon 
Department  of  Agriculture  (hereafter 
referred  to  as  "Oregon")  to  use  dinoseb 
(CAS  8&-85-7)  on  dry  peas,  chickpeas, 
and  lentils  to  control  broadleaf  weeds. 
EPA,  in  accordance  with  40  CFR  166.24, 
is  required  to  issue  a  notice  of  receipt 
and,  time  permitting,  to  solicit  public 
comment  before  making  the  decision 
whether  to  grant  the  exemptions. 
DATE:  Comments  must  be  received  on  or 
before  April  20, 1987. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180730  should  be 
submitted  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
D.C.  20460. 

In  person,  bring  comments  to: 
Rm.  236,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  236.  Crj'stal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Donald  R.  Stubbs,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Rm.  716,  Crystal  Mall 
2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA,  (703-557-7700). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Pursuant  to  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (HFRA)  (7  U.S.C.  136p).  the 
Administrator  may.  at  his  discretion, 
exempt  a  State  or  Federal  agency  from 
any  provision  of  FIFRA  if  he  determines 
that  emergency  conditions  exist  which 
require  such  exemption.  The  applicable 
EPA  regulations  for  emergency 
exemptions  are  set  forth  at  40  CFR  Part 
166. 

The  Department  of  Agriculture  for  the 
state  or  Oregon,  in  letters  dated 
February  13,  and  March  23, 1987,  has 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
dinoseb  to  control  broadleaf  weeds  in 
on  dry  peas,  chickpeas,  and  lentils  in 
Morrow,  Umatilla,  and  Union  counties. 

On  October  7, 1988,  EPA  suspended 
all  registrations  of  dinoseb  products  (51 
FR  36634.  October  14. 1986).  The  basis 
for  the  suspension  of  all  dinoseb 
registrations  was  significant  risk  of 
developmental  toxicity  and  other 
adverse  health  effects  to  applicators  and 
other  populations  exposed  to  dinoseb. 

Subsequently  four  registrants 
submitted  requests  for  an  expedited 
suspension  hearing  on  the  question  of 
whether  or  not  sale,  distribution,  or  use 
of  dinoseb  would  pose  an  imminent 
hazard  during  the  time  required  to 
conduct  a  cancellation  hearing.  These 
registrants  withdrew  their  expedited 
hearing  requests  on  the  question  of 
imminent  hazard  on  October  30, 1986, 
resulting  in  the  immediate  entry. 
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pursuant  to  the  terms  of  the  Agency's 
October  7  decision,  of  a  final  order 
suspending  the  registrations  of  their 
dinoseb  products  during  the  pendency  of 
the  cancellation  hearing.  The 
Applicant's  specific  exemption  requests 
are  therefore  subject  to  EPA's  Subpart  D 
regulations,  40  CFR  164.130  to  164.133,  in 
addition  to  the  regulations  at  40  CFR 
Part  166  governing  the  issuance  of 
exemptions  under  section  18.  Subpart  D 
provides  that  any  application  for  a 
registration  of  a  pesticide  use  that  has 
been  suspended  or  cancelled  shall  be 
considered  a  petition  for  reconsideration 
of  the  prior  suspension  or  cancellation 
order.  The  Administrator  will 
determined  that  reconsideration  is 
warranted  if  among  other  things  he  finds 
that  the  Applicant  has  presented 
substantial  new  evidence  which  may 
materially  affect  the  prior  suspension  or 
cancellation  order  (40  CFR  164.131(c)).  If 
the  Administrator  finds  that  the 
substantial  new  evidence  test  in  40  CFR 
164.131  is  met,  the  Subpart  D  rules 
require  a  formal  hearing  to  determine 
whether  a  modification  of  the 
suspension  or  cancellation  order  is 
justified  (40  CFR  164.131(c)). 

Should  the  Administrator  decide  to  lift 
the  suspension  of  certain  dinoseb 
registrations,  the  Agency  would  then 
determine  whether  and  under  what 
terms  and  conditions  dinoseb  products 
might  be  used  in  accordance  with  the 
terms  of  the  Administrator's  order  and 
40  CFR  Part  166. 

On  April  3, 1987,  the  Administrator 
signed  a  Notice  under  Subpart  D  to 
reconsider  the  prior  suspension  decision 
concerning  dinoseb  products  as  that 
decision  applies  to  dry  peas,  lentils,  and 
chickpeas  in  the  state  of  Oregon. 

II.  Emergency  Condition 

Oregon  states  that  there  is  no 
federally  registered  preemergent 
herbicide  suitable  for  broadleaf  weed 
control  on  lentils  and  made  the 
following  additional  assertions. 
Metribuzin  is  registered  for  pre- 
emergency  application  for  suppression 
of  certain  broadleaf  weed;  however, 
according  to  Oregon,  a  serious  gap  in 
weed  control  exists,  since  metribuzin 
does  not  control  the  entire  broadleaf 
spectrum  found  in  the  lentil  growing 
region  of  northeastern  Oregon  and 
certain  weed  species  can  escape  control 
to  compete  with  pea,  lentil  and  chickpea 
seedlings.  Difficult  to  control  broadleaf 
weeds  include  tarweed,  mayweed, 
pigweed  and  lambsquarter. 
Additionally,  metribuzin  is  registered  at 
low  application  rates  in  order  to  prevent 
crop  injury  and  cannot  be  used  on  light 
soils,  clay  knobs,  or  shallow  seeding 
conditions.  Flucloralin  (Basalin),  MPCA, 


and  trifluralin  (Trefian)  are  registered 
alternatives  for  some  uses.  According  to 
Oregon,  Balalin  does  not  control 
problem  broadleaf  weeds  which  occur  in 
lentils  and  generally  must  be  applied  in 
combination  with  other  herbicides  for 
broadleaf  weed  control  on  peas. 
Trifinralin  is  primarily  effective  against 
grass  species  and  requires 
incorporation.  MCPA  is  only  approved 
for  uee  on  peas  and  must  be  applied 
after  peas  are  four  to  six  inches  tall, 
after  problem  broadleaf  weeds  have  had 
an  opportunity  to  germinate  and 
compete  with  new  seedlings. 

According  to  Oregon,  a  particularly 
difficult  to  control  weed  species  in  peas 
is  nightshade  for  which  dinoseb  has 
provided  effective  early  season  control 
in  past  years.  There  are  no  alternative 
means  of  control  of  broadleaf  weeds  on 
these  crops  during  early  season  seedling 
germination.  Since  peas,  chickpeas  and 
lentils  are  direct-seeded  crops, 
cultivation  practices  cannot  provide 
effective  weed  control  during 
germination  and  early  seedling  growth 
stages. 

Oregon  estimates  a  25  to  30  percent 
yield  loss  in  dry  peas,  a  35  to  40  percent 
yield  loss  in  lentils  and  a  50  percent 
yield  loss  in  chickpeas  if  dinoseb  is  not 
available  to  control  broadleaf  weeds. 

Oregon  indicates  that  resulting  losses 
are  estimated  to  be  approximately  $2.05 
million  per  year  to  growers  of  dry  peas, 
lentils  and  chickpeas.  By  crop,  losses 
are  estimated  to  be  $1.92  million  to  dry 
peas  growers,  $7,920  to  lentil  growers, 
and  $127,680  to  chickpea  growers. 

III.  Proposed  Use 

Oregon  has  requested  the  use  dinoseb 
on  dry  peas,  lentils,  and  chickpeas  from 
March  25  to  June  15, 1987,  in  the 
counties  of  Morrow,  Umatilla  and 
Union.  The  proposed  specific  exemption 
programs  involve  a  single,  pre- 
emergency  or  early  crop  emergence 
application  of  dinoseb  at  3  pounds 
active  ingredient  per  acre  in  20  to  30 
gallons  of  water  with  ground  equipment 
and  5  to  10  gallons  of  water  with  aerial 
equipment  for  broadleaf  weed  control. 
Registered  dinoseb  product  containing 
three  pounds  of  dinoseb  amine  per 
gallon  as  the  active  ingredient  would  be 
used.  A  total  of  40,800  pounds  active 
ingredient  to  treat  100  acres  of  lentils, 
12,000  acres  to  peas  and  1,500  acres  of 
chickpeas  has  been  requested.  Other 
conditions  of  use  include:  (1)  All 
applications  would  be  made  by  licensed 
commerical  applicators  or  certified 
private  applicators  using  their  own 
equipment:  (2)  closed  mixing  systems 
would  be  required  and  enclosed  cabs  for 
all  application  equipment;  (3) 
applicators  would  be  required  to  wear 


protective  clothing  while  mixing, 
loading,  applying  dinoseb  or  repairing 
application  equipment;  women  of  child 
bearing  age  will  be  prohibited  from 
performing  these  activities:  (4)  field 
flagging  during  aerial  application  would 
be  prohibited:  and  (5)  hand-held  spray 
applications  would  be  prohibited. 

IV.  Notirication  and  Comment 

This  notice  does  not  constitute  a 
decision  by  the  Agency  on  the 
applications  submitted.  The  Agency's 
final  decision  on  the  specific  exemption 
request  from  Orgeon  will  be  based  on 
whether  or  not  there  is  sufficient  new 
information  to  open  Subpart  D  hearings 
and,  if  so,  the  outcome  of  the  Subpart  D 
hearings  and  compliance  with  the 
regulations  governing  section  18. 

The  regulations  governing  section  18 
require  publication  of  a  notice  in  the 
Federal  Register  of  receipt  of  an 
application  that  proposes  any 
emergency  use  of  a  pesticide  if  such 
pesticide  was  the  subject  of  a 
suspension  notice  under  section  6(c)  of 
FIFRA.  The  regulations  also  provide  for 
the  opportunity  for  public  comment  on 
the  applications  (40  CFR  166.24). 

An  expedited  comment  period  of  5 
days  is  provided  to  facilitate  decision 
making  on  the  specific  exemption 
requests  in  the  event  the  Administrator 
were  to  lift  the  suspension  of  certain 
dinoseb  registrations  (40  CFR  164.24(c)). 

Accordingly,  interested  persons  may 
submit  written  views  on  the  applications 
for  emergency  exemption  to  the  Program 
Management  and  Support  Division  at 
the  address  given  above: 

The  Agency  will  review  and  consider 
all  comments  received  during  the 
comment  period. 

Dated:  April  8. 1987. 
Edwin  F.  Tinsworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
[PR  Doc.  87-8244  Filed  4-10-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  for  Review 

April  6,  1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
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Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions,  contact  Jerry  Cowden, 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  J.  Timothy 
Sprehe.  Office  of  Management  and 
Budget.  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395^814. 

OMB  Number:  3060-0243 

Title:  Section  74.551,  Equipment 
Changes 

Action:  Extension 

Respondents:  Licensees  of  aural 
broadcast  studio  transmitter  links 
(STL)  or  intercity  relay  stations 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  20  Responses; 
20  Hours 

Needs  and  Uses:  Section  74.551  requires 
that  licensees  of  aural  broadcast 
studio  transmitter  links  (STL)  or 
intercity  relay  stations  notify  the 
Commission  in  writing  of  minor 
equipment  changes  upon  completion 
of  such  changes.  The  data  is  used  by 
FCC  staff  to  assure  that  the  changes 
made  comply  with  the  rules  and 
regulations. 

OMB  Number  3060-0320 

Title:  Section  73.1400.  Remote  Control 
Authorization 

Action:  Extension 

Respondents:  Licensees  of  AM  and  FM 
broadcast  stations 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  115 
Responses;  69  Hours 

Needs  and  Uses:  Section  73.1400 
requires  that  licensees  of  AM  and  FM 
broadcast  stations  operating  by 
remote  control  points  at  places  other 
than  the  main  studio  or  transmitter 
site  locations  to  send  a  written 
notification  containing  the  remote 
location  to  the  FCC  within  3  days 
after  commencing  remote  control 
operation  from  such  points.  The  data 
is  used  by  FCC  staff  to  maintain 
complete  technical  information 
regarding  licensees  and  to  assure  that 
the  remote  control  location  will  not 
cause  interference  to  another  station. 

William  |.  Tricarico. 

Secretary.  Federal  Communications 

Commission. 

|FR  Doc.  87-8172  Filed  4-10-87;  8:45  am] 
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(Report  No.  1651) 

Petitions  for  Reconsideration, 
Clarification  and  Stay  of  Actions  in 
Rulemaking  Proceeding 

April  3.  1987. 

Petitions  for  reconsideration, 
clarification  and  stay  have  been  filed  in 
the  Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239, 1919  M  Street.  N.W., 
Washington,  D.C.,  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  (April  28, 1987.) 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(37  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Sedona,  Arizona)  (MM 
Docket  No.  86-102.  RM-5124)  Number 
of  petitions  received:  2 

Subject:  Amendment  of  the  Amateur 
Radio  Service  Rules  to  Expand  the 
Privileges  Available  to  Novice 
Operators.  (PR  Docket  No.  86-161, 
RMs  5022,  5023,  5024,  5025.  5038,  5251. 
5281  &  5282)  Number  of  petitions 
received:  4 

Subject:  Amendment  of  of  the  Amateur 
Radio  Service  Rules  to  Permit 
Emission  F8E  on  Frequency  Band  0.35 
Meters  and  above  (1240  MHz  and 
above).  (PR  Docket  No.  86-207.  RM- 
5208)  Number  of  petitions  received:  1 

Subject:  Establishment  of  a  Fee 
Collection  Program  to  Implement  the 
Provisions  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985.  (Gen  Docket  No.  86-285)  Number 
of  petitions  received:  2. 

William ).  Tricarico, 

Secretary.  Federal  Communications 

Commission. 

(FR  Doc.  87-8173  Filed  4-10-87:  8:45  am) 
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(CC  Docket  No.  87-78] 

Applications  for  hearing;  Christina 
Comntunications  et  aL 

AGENCY:  Federal  Conmiunications 
Commission  (FCC). 

ACTION:  Order  designating  applications 
for  hearing. 

summary:  This  order  designates  non- 
wireline  cellular  radio  applications  in 
five  markets  for  hearing  pursuant  to 


section  309(e)  of  the  Communications 
Act  of  1934.  as  amended  (47  U.S.C. 
309(e)).  In  San  Juan.  Puerto  Rico,  it  is  the 
application  of  Christina 
Communications  and  San  Juan  Cellular 
Settlement  Partnership  (File  No.  30887- 
CI^P-091-A-84).  In  Little  Rock. 
Arkansas,  it  is  the  application  of  Haines 
Partnership  and  Little  Rock  Cellular 
Settlement  Partnership  (File  No.  34375- 
CL-P-092-A-84).  In  York,  Pennsylvania, 
it  is  the  application  of  Dupont  Highway 
Partnership  and  York  Cellular 
Settlement  Partnership  (File  No.  33605- 
CL-P-099-A-84).  In  Jackson. 
Mississippi,  it  is  the  application  of  the 
Mounger  Partnership  No.  3  and  Jackson 
Cellular  Settlement  Partnership  (File  No. 
31435-CI^P-106-84).  In  Reading. 
Pennsylvania,  it  is  the  application  of 
Wilton  Partnership  and  Reading  Cellular 
Settlement  Partnership  (File  No.  34688- 
CL-P-118-A-84).  The  Commission  finds 
that  a  hearing  is  necessary  to  determine 
whether  the  applicants  are  the  real 
parties  in  interest  behind  their 
applications  whether  they  or  their 
settlement  partnerships  misrepresented 
material  facts  to  the  Commission 
regarding  real  party  in  interest  and 
whether  the  applicants  are  financially 
qualified. 

DATES:  Within  20  days  of  the  release 
date  of  this  order,  applicants  must  file  a 
written  notice  of  their  intention  to 
appear  on  the  day  of  the  hearing  and  to 
present  evidence  on  the  specified  issues. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington.  DC.  20554. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Gerald  Zuckerman  (202)  653-5560. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Common  Carrier 
Bureau's  designation  order,  pursuant  to 
delegated  authority;  adopted  March  23, 
1987,  and  released  April  3. 1987. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230)  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Washington,  DC. 
20037. 

Albert  Halprin, 

Chief.  Common  Carrier  Bureau. 

[FR  Doc.  87-8171  Filed  4-10-87:  8:45  am) 
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Privatization  of  Special  Call  Sign 
System  for  Amateur  Stations 

agency:  Federal  Communications 
Commission. 

ACTION:  Public  notice;  Extension  of 
comment/reply  comment  period. 

summary:  The  American  Radio  Relay 
League,  Inc.  (ARRL)  has  requested  that 
the  time  for  filing  comments  in  this 
proceeding  regarding  privatization  of 
special  call  sign  system  for  amateur 
stations  be  extended.  ARRL  has  shown 
good  cause  why  such  extension  of  time 
would  be  in  the  public  interest. 

DATES:  Comments  and  proposals  must 
be  filed  by  July  31. 1987  and  replies  by 
August  31. 1987. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street.  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT! 

Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington.  DC  20554. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  privatization  of  special  call 
sign  system  for  amateur  stations. 

Order 

Adopted:  March  31, 1987. 

Released:  April  7, 1987. 

By  the  Chief,  Private  Radio  Bureau. 

1.  On  February  3. 1987,  the  FCC  issued 
a  Public  Notice  in  this  proceeding 
concerning  a  special  call  sign  system  for 
amateur  stations.  Comments  and 
proposals  were  due  on  or  before  April 
23, 1987,  with  reply  comments  due  on  or 
before  May  22, 1987.  The  American 
Radio  Relay  League,  Inc.  (ARRL)  has 
requested  that  the  time  for  filing 
comments  and  proposals  be  extended  to 
and  including  July  31, 1987. 

2.  In  support  of  its  request.  ARRL 
notes  that  an  incomplete  text  of  the 
Public  Notice  was  published  in  the 
Federal  Register  on  February  12. 1987 
(52  FR  4530). »  Further.  ARRL  states  that 
it  would  not  be  able  to  obtain  the 
approval  of  its  Board  of  Directors  before 
the  deadline  for  any  proposal  it  may 
submit  to  be  a  special  call  sign 
coordinator,  since  the  Board  will  not 
meet  until  July. 

3.  ARRL  further  states  that  there 
should  be  a  full  understanding  by  the 
amateur  community  of  all  the 
ramifications  of  a  call  sign  system 
administered  by  the  private  sector.  We 


'  The  complele  text  of  the  Public  Notice  in  PRB-3 
will  be  published  in  a  subsequent  edition  of  the 
Feder<il  Regislor. 


believe  that  the  input  of  the  ARRL  will 
be  useful  and  will  further  that  goal. 

4.  In  view  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
Section  0.331  of  the  FCC  Rules,  the 
request  of  the  ARRL  for  extension  of 
time  is  granted.  Comments  or  proposals 
concerning  PRB-3  must  be  filed  on  or 
befoe  July  31. 1987.  Reply  comments  are 
due  on  or  before  August  31. 1987. 

Federal  Communications  Commission. 

Michael  T.  N.  Fitch, 

Chief.  Private  Radio  Bureau. 

[FR  Doc.  87-8169  Filed  4-10-87;  8:45  am] 

BILUMQ  CODE  •712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Tfpe:  Extension  of  3067-0034. 

Title:  Application  for  Community 
Disaster  Loan. 

Abstract:  The  Community  Disaster 
Loan  Program  aspect  of  the  Disaster 
Relief  Act  of  1974.  Public  Law  93-288. 
offers  loans  to  disaster  affected  local 
governments  with  the  possibility  that  all 
or  part  of  the  loan  could  be  cancelled. 
Basic  Authorities  are  contained  in 
section  414.  PL  93-288  and  Federal 
Regulations  44  CFR  205  subpart  F. 

Type  of  Respondents:  State  or  local 
governments. 

Number  of  Respondents:  5. 

Burden  Hours:  30. 

Frequency  of  Recordkeeping  or 
Reporting:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley.  (202)  646-2624.  500 
C.  Street.  SW..  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult.  (202)  395-7231,  Office 
of  Management  and  Budget.  3235  NEOB, 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 

Dated:  April  6. 1987. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support 
[FR  Doc.  87-8119  Filed  4-10-67;  8:45  am] 
BtLUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Peoples  Ltd.  et  al.;  Formations  of. 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  section  1842) 
and  S  225.14  of  the  Board's  Regulation  Y 
(12  CFR  225.14)  to  become  a  bank 
holding  company  or  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  section  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  veiws  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  6, 
1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Peoples  Ltd.,  Wyalusing. 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Peoples  State  Bank  of 
Wyalusing.  Wyalusing,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Buffalo  Bancshares.  Inc.,  Kansas 
City,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
O'Bannon  Banking  Co.,  Buffalo, 
Missouri,  Comments  on  this  application 
must  be  received  by  May  3, 1987. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  First  Morrill  Co.,  Morrill,  Nebraska; 
to  become  a  bank  holding  company  by 
acquiring  94  percent  of  the  voting  shares 
of  First  National  Bank  in  Morrill,  Morrill, 
Nebraska. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  April  7. 1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-8144  Filed  4-10-87: 8:45  am] 

BILUNQ  CODE  6310-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  87N-00S6] 

Development  of  Model  Food 
Protection  Unicode 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
project  to  update  the  existing  model 
retail  food  codes  and  to  combine  them 
into  a  new  model  Food  Protection 
Unicode.  This  project  is  being  initiated 
in  cooperation  with  several  national 
organizations  concerned  with  retail  food 
protection.  The  Food  Protection  Unicode 
will  bring  together  in  one  document  the 
similar  food  protection  and  sanitation 
provisions  now  contained  in  separate 
model  codes. 

ADDRESS:  Written  conunents  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Arthur  L  Banks.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-342).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-485-0140. 
SUPPLEMENTARY  INFORMATION:  For  over 
60  years  there  have  been  efforts  to 
develop  model  food  codes.  In  1934,  the 
Public  Health  Service  (PHS)  began 
developing  an  ordinance  relating  to 
sanitary  control  in  food-service 
establishments.  At  that  time,  in 
cooperation  with  the  Conference  of 
State  and  Territorial  Health  Officials 
and  the  National  Restaurant  Code 
Authority,  PHS  drafted  suggested 
minimum  food-sanitation  standards.  At 
the  request  of  many  State  and  local 
health  authorities,  the  proposed 
standards  prepared  by  PHS  became  the 
basis  for  a  model  ordinance  published  in 
tentative  form  in  1935.  It  was  expanded 
in  1938  and  revised  in  1943  and  again  in 
1962.  with  the  publication  of  the  model 
"Food  Service  Sanitation  Ordinance  and 
Code,  1962  Recommendations  of  the 
Public  Health  Service." 

In  1968,  FDA  assumed  responsibility 
for  the  retail  food  protection  program 
and  for  the  development  of  model  codes. 


FDA  updated  the  "Food  Service 
Sanitation  Ordinance"  in  1976.  In  1978, 
FDA  published  an  updated  model  code 
on  "The  Vending  of  Food  and 
Beverages."  Finally,  in  1982,  FDA  and 
the  Association  of  Food  and  Drug 
Officials  (AFDO)  jointly  published  a 
model  "Retail  Food  Store  Sanitation 
Code."  This  latter  code  culminated  an  8- 
year  cooperative  effort  by  FDA  and 
AFDO. 

Thirty-seven  States  and  160  local 
jurisdictions  have  adopted  the  1976 
edition  of  the  model  food-service  code. 
Many  other  State  and  local  jurisdictions 
have  adopted  earlier  editions.  About 
half  of  the  States  and  some  local 
jurisdictions  have  adopted  the 
provisions  of  the  model  food  vending 
code.  Twelve  States  and  eight  local 
jurisdictions  are  reported  to  have 
adopted  the  model  retail  food  store 
code. 

FDA's  consultation  with  State 
program  officials  and  its  evaluations  of 
the  effectiveness  of  State  programs  have 
revealed  significant  problems  with  the 
codes  that  States  have  adopted  in 
response  to  the  model  codes.  Among  the 
problems  that  the  agency  has  found  are: 

1.  Inconsistencies  among  these  codes 
in  sanitation  requirements  such  as  those 
involving  customer  self  service  of 
potentially  hazardous  foods, 
warewashing  facilities,  and  the  cooking 
of  roast  beef; 

2.  Inconsistencies  among  these  codes 
in  plan  review  provisions  and 
grandfather  clauses;  these 
inconsistencies  discourage  reciprocity 
among  jurisdictions  in  accepting  plans, 
structures,  and  operations; 

3.  Duplicative  administrative  efforts  at 
the  State  and  local  levels  to  hold 
hearings  on,  and  publish,  adopt,  and 
update,  three  or  more  similar  but 
separate  codes  to  cover  the  retail  food 
industry; 

4.  Use  of  a  format  that  does  not 
facilitate  easy  updating; 

5.  Inadequate  inspection  forms  and 
scoring  systems:  and 

6.  A  failure  to  reflect  that  many  retail 
food  establishments  now  perform  one  or 
more  food  processing  or  service 
functions  within  the  same 
establishment. 

As  a  result  of  these  and  related 
concerns,  many  food  protection  officials 
have  recognized  the  need  to  update  and 
unify  model  code  requirements.  In 
addition,  the  development  of  such  a 
unified  code,  or  "Unicode,"  would  offer 
an  opportunity  to: 

1.  Involve  State  and  local  regulatory 
officials  and  the  industry  in  the  code 
development  process,  thereby  fostering 
commitment  to  the  process  and  to  the 
end  product; 


2.  Work  toward  elimination  of 
duplication  and  conflicts  in  the  codes  of 
States  in  which  the  food  store  and  food- 
service  responsibilities  belong  to 
separate  agencies  by  encouraging  these 
agencies  to  work  together  on  joint 
adoption  of  the  Unicode  and 
interpretations; 

3.  Develop  new  and  improved  code 
language  and  provisions  that  can  be 
applied  to  existing  codes  irrespective  of 
whether  the  Unicode  is  adopted  by  a 
particular  jurisdiction;  and 

4.  Provide  for  participation  by  FDA. 
State,  and  local  regulatory  officials,  as 
well  as  by  industry,  in  any  future 
revisions  of  the  Unicode. 

In  1986,  the  Conference  for  Food 
Protection  (Conference)  endorsed  "the 
development  of  a  model  Food  Protection 
Unicode  as  a  priority  project."  That 
endorsement  led  to  the  current  initiative 
to  provide  a  model  food  protection 
Unicode. 

Conference  members  envisioned  that 
the  Unicode  project  would  ser\'e  to 
update  the  provisions  contained  in  the 
existing  three  model  codes  and  would 
combine  into  a  single  document  the  food 
protection  requirements  for  all 
establishments  in  the  retail  segment  of 
the  food  industry.  The  retail  segment 
includes  those  points  in  the  food 
distribution  chain  where  the  consumer 
takes  possession  of  the  food,  such  as 
commercial  and  institutional  food- 
service  facilities — including  temporary 
and  mobile  operations,  food  vending 
machine  locations,  and  most  types  of 
retail  food  stores. 

The  goals  of  the  Unicode  project  can 
be  accomplished  by  structuring  the 
Unicode  to  include  a  large  core  of  basic 
requirements  as  well  as  those 
exceptions  and  special  provisions 
needed  to  accommodate  special 
operations  or  facilities.  Such  as 
structure  will  allow  States  to  adopt  the 
entire  Unicode  or  if  appropriate,  for 
example  in  States  in  which  regulatory 
responsibilities  for  food  service,  food 
stores,  and  food  vending  operations  are 
divided  among  two  or  more  agencies,  to 
adopt  Unicode  provisions  on  an  agency- 
by-agency  basis. 

Conference  members  agreed  that  the 
most  viable  strategy  for  developing  a 
Unicode  and  for  ensuring  that  it  will  be 
effectively  maintained  is  to  have  FDA 
assume  a  leadership  role.  They 
recommended,  however,  that  FDA  seek 
to  maximize  involvement  of  State  and 
local  regualtory  officials,  as  well  as 
industry  and  consumers.  Conference 
members  also  recommended  that  FDA 
follow  procedures  that  ensure  that, 
when  a  controversial  issue  arises,  no 
one  cooperating  party  will  be  able  to 


tky 
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veto  the  nnicode  or  otherwise  prevent  it 
from  serving  as  a  consensus  document. 
To  accomplish  this  goal,  the  Conference 
members  recommended  that  FDA 
convene  a  meeting  that  includes 
representatives  from  key  national 
organizations  to  participate  in  a  Unicode 
Development  Task  Froce  with  the  goal 
of  developing  the  model  Unicode  that 
will  serve  as  a  guide  for  State  and  local 
officials.  The  key  national  organizations 
are:  American  Public  Health 
Association;  Association  of  Food  and 
Drug  Officials;  Conference  of  State 
Health  and  Environmental  Managers; 
Food  Marketing  Institute;  International 
Association  of  Milk,  Food  and 
Environmental  Sanitarians;  Institute  of 
Food  Technologists;  National  Automatic 
Merchandising  Association;  National 
Conference  of  Local  Environmental 
Health  Administrators;  National 
Environmental  Health  Association; 
National  Restaurant  Association; 
National  Sanitation  Foundation; 
National  Society  of  Professional 
Sanitarians;  and  U.S.  Department  of 
Agriculture.  The  agency  also  intends  to 
add  a  national  consumer  group  shortly. 

Conference  members  recognized,  and 
FDA  agrees,  that  although  the  joint 
involvement  of  regulatory,  industry,  and 
third  party  ofTicials  is  important,  their 
roles  should  be  sufficiently  different  to 
avoid  any  possible  conflict  of  interest. 
Such  conflicts  can  be  avoided  if  the 
industry  and  third  party  representatives 
have  an  advisory,  rather  than  a 
concurring,  status.  Such  an  advisory 
status  would  aHow  industry  and  third 
party  representatives  to  take  an  active 
role  in  developing  scientific  and 
technical  information  and  to  participate 
fully  in  the  Task  Force's  deliberations 
but  not  to  vote  on  any  regulatory 
provisions  of  the  Unicode. 

FDA  and  the  Conference  members 
held  the  first  meeting  of  the  Unicode 
Development  Task  Force  on  December 
9, 1986,  at  the  FDA  office  in  Washington. 
DC.  At  the  meeting.  Task  Force 
members  agreed  upon  the  scope  and 
structure  of  the  Unicode,  listed  the 
concerns  and  controversial  issues  in 
order  of  priority,  and  agreed  upon  a 
mechanism  to  resolve  those  issues. 

The  Task  Force  identified  the 
following  controversial  issues: 

1.  Time-temperature  relationships; 

2.  Roast  beef  cooking  requirements; 

3.  Facility  plan  review  needs; 

4.  Three  compartment  sinks  versus 
two  compartment  sinks  and  the  use  of 
chemicals  with  these  sinks; 

5.  Open  case  thermometers  in  retail 
food  stores; 

6.  Enforcement  provisions; 
7.Garification  of  requirements  for 

food  additives  such  as  sulfites; 


8.  Person-in-charge  definitions, 
responsibilities,  and  requisite 
knowledge; 

9.  Selling  of  live  products  (shellfish, 
crabs)  from  mobile  units  such  as  pickup 
trucks;  and 

10.  Clarification  of  requirements  for 
retail  ice  manufacture,  microwave 
cooking,  storage  of  wiping  cloths,  and 
coffee  creamers. 

Although  Task  Force  members  except 
that  most  of  these  issues  can  be 
addressed  in  the  draft  Unicode,  they 
agreed  that  special  work  is  necessary 
for  the  resolution  of  issues  regarding 
manual  warewashing  (two  versus  three 
compartment  sinks],  the  cooking  of  roast 
beef,  and  industry  manager 
responsibility.  To  resolve  these  three 
issues,  three  committees  consisting  of 
Task  Force  members  were  formed  to 
work  with  FDA. 

Other  organizations  and  individuals 
interested  in  the  Unicode  project  can 
participate  by  providing  comments  on 
draft  documents  when  they  become 
available.  Copies  of  minutes  of  Task 
Force  meetings  will  also  be  available 
from  the  agency  contact.  The  minutes  of 
the  first  meeting  are  presently  available. 
FDA  will  publish  a  notice  of  availability 
of  the  draft  model  food  protection 
Unicode  in  the  Federal  Register.  The 
notice  will  provide  an  opportunity  for 
comment  on  the  draft.  By  writing  the 
agency  contact,  interested  persons  may 
request  that  they  be  placed  on  a  mailing 
list  to  receive  all  unicode-related 
documents  directly. 

Dated:  April  6, 1987. 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affoin. 

[FR  Doc.  87-8117  Filed  4-10-«7;  8:45  am) 
BIUJNC  COOC  41<(M)1-M 


MoncnsJn  for  Use  in  Quail;  Avaiiabttity 
of  Data 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  the  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  target  animal  safety  and 
effectiveness  and  environmental  data  to 
be  used  in  support  of  a  new  animal  drug 
application  (NADA)  for  use  of  monensin 
in  Type  C  quail  feed.  The  data, 
contained  in  Public  Master  File  (PMF) 
5014.  were  compiled  under  Interregional 
Research  Project  No.  4  (IR-4),  a  national 
agriculture  program  for  obtaining 
clearances  for  use  of  agricultural 
prodvcts  for  minor  or  special  uses. 
AODflESS:  Submit  NADA's  to  the 
Document  Control  Section  (HFV-16). 
Center  for  Veterinary  Medicine.  Food 


and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Adriano  R.  Gabuten,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-44^ 
4913. 

SUPPLEMENTARY  INFORMATION:  The  use 

of  monensin  in  quail  feed  is  a  new 
animal  drug  use  under  section  201(w)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321(w)).  As  a 
new  animal  drug  it  is  subject  to  section 
512  of  the  act  (21  U.S.C  360b)  requiring 
that  its  uses  be  the  subject  of  an 
approved  NADA.  Rutgers  University. 
IR-4  Project,  Cook  College,  New 
Brunswick,  N]  08903,  has  provided  data 
and  information  to  demonstrate 
effectiveness,  safety  to  the  target 
animal,  and  tissue  residue  depletion,  for 
use  of  monensin  in  the  Type  C  quail  feed 
for  prevention  of  coccidiosis  cause  by 
Eimeria  dispersa  and  K  lettyae.  Rutgers 
also  provided  an  environmental 
assessment  of  possible  impacts  at  the 
site  of  use  of  the  animal  drug  product. 
The  data  and  information  are  contained 
in  PMF  5014.  Sponsors  of  NADA's  or 
supplemental  NADA's  may  reference 
without  further  authorization  the  PMF  to 
support  approval.  An  NADA  or 
supplemental  NADA  should  include,  in 
addition  to  a  reference  to  the  PMF.  drug 
labeling,  and  other  information  needed 
for  approval,  such^s  data  concerning 
human  food  safety;  manufacturing 
methods,  facilities,  and  controls;  and 
information  addressing  the  potential 
environmental  impacts  of  the 
manufacturing  process.  Persons  desiring 
more  information  concerning  the  PMF  or 
requirements  for  approval  of  an  NADA 
may  contact  Adriano  R.  Gabuten 
(address  above). 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20}  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  in  this  PMF  submitted  to 
support  approval  of  this  application  may 
be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.  Monday  through  Friday. 

Dated:  April  3, 1987. 
Gerald  B.  GuMt. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doa  87-8116  Filed  4-10-87:  8:45  am] 
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lDocketNo.87F-00831 

Sumitomo  Chemical  America,  Inc.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sumitomo  Chemical  America,  Inc., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-propenoic 
acid,  2-(l.l-dimethylethyl)-6-13-(l,l- 
dimethylethy  1  )-2-hydroxy-5- 
methylbenzyll-4-methyl  phenylester  as 
an  antioxidant  for  polymers  intended  to 
contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5B3897)  has  been  filed  by 
Sumitomo  Chemical  America,  Inc.,  385 
Park  Ave.,  New  York,  NY  10154, 
proposing  that  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  2-propenoic  acid,  2-(l.l- 
dimethylethyl)-6-|3-(l,l-dimethylethyl)- 
2-hydroxy-5-methylbenzyl]-4-methyl 
phenylester  as  an  antioxidant  for 
polymers  intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  2. 1987. 
Richard  |.  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  87-8118  Filed  4-10-87;  8:45  am] 

BILLMG  CODE  416O-01-«l 


Public  Healtti  Service 

Centers  for  Disease  Control; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 


Services  (45  FR  67772-67776.  dated 
October  14, 1980.  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  52  FR  6221,  March  2. 
1987),  is  amended  to  reflect  the  division- 
level  substructure  within  the  Training 
and  Laboratory  Program  Office. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  heading  and  statement  for 
the  Training  and  Laboratory  Program 
Office  (HCH),  insert  the  following: 

Office  of  the  Director  (HCHl).  (1) 
Directs  and  coordinates  the  activities  of 
the  Training  and  Laboratory  Program 
Office  (TLPO);  (2)  advises  the  Director, 
CDC,  on  matters  relating  to  training  and 
laboratory  performance;  (3)  for  TLPO, 
develops  long-range  plans,  sets  annual 
objectives  and  monitors  progress 
toward  their  achievement,  and 
evaluates  results;  (4)  coordinates  TLPO 
assistance  to  CDC  programs.  States, 
other  nations,  and  other  Federal 
agencies;  (5)  coordinates  collaborative 
projects  with  academic  institutions  and 
other  public  health  organizations, 
especially  schools  of  public  health  and 
departments  of  preventive  and 
community  medicine;  (6)  coordinates 
and  conducts  activities  that  provide 
technical  and  scientific  support  to  the 
Health  Care  Financing  Administration 
(HCFA)  in  its  regulation  of  clinical 
laboratories;  (7)  interacts  with  public, 
private,  academic,  and  voluntary  sectors 
of  the  health  community;  (8)  maintains 
information  management  policies, 
procedures,  and  services  in  support  of 
TLPO  planning  and  operational  needs; 
(9)  provides  administrative  and  support 
services  to  TLPO. 

Division  of  Assessment  and 
Management  Consultation  (HCH2J.  (1) 
Assesses  the  performance  needs  of 
health  agencies;  (2)  monitors  the  quality 
of  public  health  systems  using  ongoing 
data  collection  systems;  (3)  analyzes 
needs  and  disseminates  results  of  needs 
assessments;  (4)  evaluates  the  scope 
and  quality  of  training  and  laboratory 
activities;  (5)  develops  and  disseminates 
information  on  clinical  laboratory 
practices;  (6)  serves  as  a  focal  point  for 
implementing  the  interagency  agreement 
with  HCFA  with  respect  to  the 
evaluation,  development,  and  revision  of 
standards  and  guidelines;  (7)  assists 
health  agencies  in  applying  planning 
and  management  skills:  (8)  provides 
consultation  in  the  planning  and 
operation  of  public  health  laboratories; 
(9)  evaluates  the  effectiveness  of  TLPO 
consultation  and  training  efforts;  (10)  in 
carrying  out  the  above  functions, 
collaborates  with  other  parts  of  TLPO 
and  with  other  Centers.  Institute,  and 
Offices  of  CDC. 


Division  of  Training  (HCH3).  (1) 
Serves  as  CDC's  focus  of  training 
expertise:  (2)  identifies  appropriate 
instructional  strategies  for  meeting 
training  needs;  (3)  evaluates 
effectiveness  of  training  activities:  (4) 
works  in  close  collaboration  with 
technical  experts  from  both  within  and 
outside  CDC  to  develop  appropriate 
training  solutions:  (5)  provides 
consultation  and  assistance  in 
instructional  design  and  development 
and  delivery  to  other  components  of 
CDC  and  to  health  agencies:  (6) 
conducts  training  and  consultation  as 
needed,  including  formal  classroom, 
laboratory,  and  non-resident  instruction: 
(7)  develops  and  produces  training 
methods  and  materials:  (8)  disseminates 
training  materials  and  information  on 
public  health  training  opportunities:  (9) 
supports  training  laboratories  in  the 
Atlantic  area:  (10)  in  carrying  out  the 
above  functions,  collaborates  and 
coordinates  with  other  components  of 
TLPO  and  with  other  Centers.  Institute, 
and  Offices  of  CDC. 

Division  of  Technical  Services 
(HCH4).  (1)  Provides  assistance  in 
technical  arts  media  selection,  design, 
and  production;  (2)  supports  CDC 
programs  through  the  provision  of 
technical  arts  services,  including 
photography,  graphic  arts,  audiotapping. 
still  picture  archiving  and  distribution, 
photomicrography  and 
photomacrography,  television,  and 
computer  graphics:  (3)  operates  central 
graphics  services:  (4)  provides 
conference  management  services  for 
CDC  programs:  (5)  manages  classrooms 
and  conference  facilities  in  the  Atlanta 
area. 

Dated:  April  2. 1987. 
Robert  E.  Windom. 
Assistant  Secretary  for  Health. 
[FR  Doc.  87-8175  Filed  4-10-87:  8:45  am) 

BILUNO  COOE  4160-1MI 


DEPARTMENT  OF  THE  INTERIOR 

National  Strategic  Materials  and 
Minerals  Program  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  that  the  National  Strategic 
Materials  and  Minerals  Program 
Advisory  Committee  (NSMMPAC)  will 
meet  on  Saturday,  April  25, 1987  from 
9:30  a.m.  until  12:00  noon,  or  until 
business  is  concluded.  The  meeting  will 
convene  in  the  Jefferson  Room  at  the 
Cavalier  Inn.  105  Emmet  Street, 
Charlottesville.  Virginia.  It  will  be  open 
to  the  public. 
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There  will  be  discussion  of  activities 
of  working  groups  as  well  as  proposed 
activities  in  support  of  the  National 
Critical  Materials  Council. 

Statements  are  invited  from  groups 
and  members  of  the  general  public  who 
have  an  interest  in  mining,  minerals  or 
materials  issues.  The  committee  is 
particulariy  interested  in  hearing  any 
comments  or  suggestions  for  educational 
programs  advancing  public  awareness 
of  our  dependence  on  minerals  in  our 
daily  lives.  To  ensure  that  time  will  be 
available  to  hear  such  statements, 
prospective  witnesses  are  requested  to 
notify  the  Executive  Director  (see 
below)  of  their  intention  to  appear. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Gully  Waiter.  Department  of  the 
Interior.  Washington,  DC,  Room  6650, 
(202)  343-2136. 

Dated:  April  7, 1987. 
Gully  Walter, 

Executive  Director. 

(FR  Doc.  87-8114  Filed  4-10-87;  8:45  ami 

BILUNG  COOE  4310- 1<M« 


Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowiedgement  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formeriy 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Yokayo  Tribe  of  Indians,  c/o 
Mrs.  Dorene  Mitchell.  1114  Helen 
Avenue.  Ukiah,  California  95482,  has 
filed  a  petition  for  acknowledgement  by 
the  Secretary  of  the  Interior  that  the 
gruop  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  on  March  9, 1987,  and 
was  signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  9  B3.8(d)  (formeriy  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petitions.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs'  files. 

The  petition  may  be  examined  by 
appointment  in  the  Branch  of 
Acknowledgement  and  Research, 
Bureau  of  Indian  Affairs,  Department  of 


the  Interior,  Mail  Stop  32-SIB,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20245,  Phone:  (202)  343-3568. 
Ross  O.  Swimmer, 

Assistant  Secretary.  Indian  Affairs. 
|FR  Doc.  87-8127  Filed  4-10-87;  8:45  am) 

BltXINQ  COOC  43W-02-M 

Bureau  of  Land  Managen>ent 

(CO-04O-07-4121-14:  C-446931 

Colorado;  Notice  of  Public  Hearing  and 
Request  for  Comments  on  the 
Environmental  Assessment,  Maximum 
Economic  Recovery  and  Fair  IMartcet 
Value;  Emergency  Coai  Lease 
Application  C-44693 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTIOM:  Notice. 

SUMWARV:  THE  DEPARTMENT  OF  THE 
INTERIOR,  Bureau  of  Land 
Management,  Colorado  State  Office, 
Denver,  Colorado,  hereby  gives  notice 
that  8  public  hearing  will  be  held  to 
receive  comments  on  the  environmental 
assessment  maximum  economic 
recovery  and  fair  market  value  of 
Federal  coal  to  be  offered.  An 
emei^ency  by-pass  application  was  filed 
by  Western  Fuels-Utah,  Inc.,  to  the 
Bureau  of  Land  Management  to  offer  for 
lease  approximately  344  acres  of 
Federal  land  in  Rio  Blanco  County. 
Colorado. 

DATES:  The  Public  Hearing  will  be  held 
at  7:00  p.m..  May  20, 1987.  Written 
comments  should  be  received  no  later 
than  May  25, 1987. 

ADDRESSES:  The  Public  Hearing  will  be 
held  in  the  Rangely  Town  Hall,  209  E. 
Main.  Rangely,  Colorado.  Written 
comjnents  should  be  addressed  to  the 
Bureau  of  Land  Management.  White 
River  Resource  Area  Office,  Attention: 
Roger  Wickstrom,  P.O.  Box  928.  Meeker. 
Colorado  81641. 

FOR  rURTHER  INFORMATION  CONTACT: 

Roger  Wickstrom,  Project  Leader,  White 
River  Resource  Area  Office,  (303)  878- 
3601. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior,  Bureau  of 
Land  Management.  Colorado  State 
Office,  Denver,  Colorado,  hereby  gives 
notice  that  a  public  hearing  will  be  held 
on  May  20, 1987,  at  7:00  p.m.  in  the 
Rangely  Town  Hall,  209  E.  Main. 
Rangely,  Colorado.  An  emergency  by- 
pass application  was  filed  by  Western 
Fuels-Utah.  Inc.,  to  the  Bureau  of  Land 
Management  to  offer  for  lease  the  "D" 
coal  seam  in  the  lands  hereinafter 
described.  The  purpose  of  the  hearing  is 
to  obtain  public  comments  on  the 


Environmental  Assessment  and  on  the 
following  items:  (1)  The  method  of 
mining  to  be  employed  to  obtain 
Maximum  Economic  Recovery  of  the 
coal,  (2)  the  impact  that  mining  the  coal 
in  the  proposed  leasehold  may  have  on 
the  area,  and  (3)  methods  of  determining 
the  Fair  Market  Value  of  the  coal  to  be 
offered.  Written  requests  to  testify 
orally  at  the  May  20, 1987,  public 
hearing  should  be  received  at  the  White 
River  Resource  Area  Office  prior  to  the 
close  of  business  May  20, 1987.  Those 
who  indicate  they  wish  to  testify  when 
they  check  in  at  the  hearing  may  have 
an  opportunity  if  time  is  available. 

In  addition,  the  public  is  invited  to 
submit  written  comments  concerning  the 
Fair  Market  Value  and  Maximum 
Economic  Recovery  of  the  coal  resource. 
Public  comments  will  be  utilized  in 
establishing  Fair  Market  Value  for  the 
coal  resources  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  Fair  Market  Value 
including,  but  not  limited  to: 

1.  The  quality  and  quantity  of  the  coal 
resource; 

2.  The  price  that  the  mined  coal  would 
bring  in  the  market  place; 

3.  The  cost  of  producing  the  coal; 

4.  The  interest  rate  at  which 
anticipated  income  streams  would  be 
discounted; 

5.  Depreciation  and  other  accounting 
factors; 

6.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal; 

7.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area;  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands. 

Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
Environmental  Assessment,  Maximum 
Economic  Recovery  and  Fair  Market 
Value  should  be  sent  to  the  White  River 
Resource  Area  Office  at  the  above 
address  prior  to  close  of  business  on 
May  25, 1987. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
underground  mining  methods  from  the 
"D"  seam  in  the  following  lands  located 
adjacent  the  Deserado  Mine  near 
Rangely,  Colorado: 

T.  2  N..  R.  101  W.,  6th  P.M. 
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Sec.  1.  Lots  1. 2.  5,  and  6.  SWy4NE'/«. 
WV4SEy4NEy4.  and  NV4SEV4: 
T.  3  N.,  R.  101  W..  6th  P.M. 

Sec.  36.  SWV4SEV4,  WyiSEV4SEy4. 

The  land  described  contains  344.31  acres. 

The  Draft  Environmental  Assessment  and 
Maximum  Economic  Recovery  report  are 
available  from  the  White  River  Resource 
Area  Office  upon  request. 

A  copy  of  the  draft  Environmental 
Assessment,  the  Maximum  Economic 
Recovery  report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
proprietary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act,  will  be 
available  for  public  inspection  at  the 
Colorado  State  Office.  2850  Youngfield 
Street,  Lakewood.  Colorado. 

Dated:  April  2. 1987. 
Evelyn  W.  Axelson, 
Chief.  Mineral  Leasing  Section. 
(FR  Doc.  87-8125  Filed  4-10-87;  8:45  am] 

BILLING  COOC  43ia-v'a-M 


INV-030-07-4212-14;  N-42967] 

Realty  Action  Competitive  Sale  of 
Pubic  Lands  in  ChurctiiH  County,  NV 

The  following  public  lands  have  been 
examined  and  found  suitable  for 
disposal  through  competitive  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  (90  Stat. 
2750;  43  U.S.C.  1713).  at  not  less  than  fair 
market  values: 

Parcel  A 

Ml.  Diablo  Meridian 

T.  19  N..  R.  31  E.. 
Sec.  6,  Lot  3. 
Containing  39.97  acres. 

Parcel  B 

Mt.  Diablo  Meridian 

T.  20  N.,  R.  31  E.. 
Sec.  31,  E'ASWV4. 
Containing  80  acres. 

The  lands  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws  including  the  mining  laws  but  not 
from  sale  under  the  above  cited  statute. 
This  segregative  effect  shall  terminate 
upon  issuance  of  a  patent,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation  or  270 
days  from  the  date  of  this  publication, 
whichever  occurs  first. 

Sale  of  these  parcels  is  consistent 
with  the  Bureau's  Planning  System  and 
with  local  govemmnent  plans.  The  lands 
are  not  needed  for  support  of  any 
resource  programs  and  are  not  suitable 
for  management  by  another  federal 
agency. 


The  patent  when  issued  will  contain 
the  following  reservations  to  the  United 
States; 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  under  the  Act  of 
August  30, 1890,  26  Stat.  391;  U.S.C.  945. 

2.  Geothermal  steam  and  associated 
resources  and  sodium  and  potassium 
compounds,  together  with  the  right  to 
prospect  for.  mine  and  remove  the 
minerals. 

Parcel  A  will  be  subject  to  the 
following: 

1.  An  easement  50  feet  in  width  along 
the  northern  boundary  of  Lot  3,  section 
6,  T.  19  N..  R.  31  E..  M.D.M..  NV  in  favor 
of  Churchill  County  for  continued  use  of 
the  Kent  Lake  Deep  Drain. 

2.  An  easement  60  feet  in  width,  being 
the  south  sixty  feet  of  the  north  110  feet 
of  Lot  3.  section  6.  T.  19  N..  R.  31  E.. 
M.D.M..  NV  in  favor  of  Churchill 
County,  for  road  and  public  utility 
purposes  to  insure  continued  ingress 
and  egress  to  adjacent  lands. 

3.  Those  rights  for  buried  telephone 
cable  purposes  which  have  been  granted 
to  Churchill  County  Telephone 
Company,  its  successors  or  assigns,  by 
Right-of-way  N-46287. 

No  bids  will  be  accepted  for  less  than 
the  appraised  fair  market  value  of  the 
property.  The  fair  market  value  of  each 
parcel  will  be  printed  in  an  information 
brochure  which  will  be  made  available 
to  the  public  prior  to  the  sale  date. 
Federal  law  requires  that  bidders  be 
U.S.  citizens,  18  years  of  age  or  older,  or 
in  the  case  of  a  corporation,  be  subject 
to  the  laws  of  any  State  or  of  the  United 
States.  Bids  may  be  made  by  a  principal 
or  his  qualified  agent. 

Sealed  bids  shall  be  considered  only  if 
received  at  the  Carson  City  District 
Office,  Bureau  of  Land  Management. 
1535  Hot  Springs  Road,  Suite  300. 
Carson  City,  Nevada  89701.  prior  to  9:00 
a.m.,  June  25, 1987.  The  written  sealed 
bids  will  be  opened  and  publicly 
declared  at  the  sale,  which  will  be  held 
on  June  25  at  10:00  a.m.  Each  bid  shall 
be  accompanied  by  a  certified  check, 
postal  money  order  or  cashier's  check 
made  payable  to  the  Department  of  the 
Interior — BLM  for  not  less  than  ten  (10) 
percent  of  the  amount  of  the  bid  and 
shall  be  enclosed  in  a  sealed  envelope 
marked  in  the  lower  left  hand  comer 
BLM  Land  Sale.  N-42967.  The  parcel 
being  bid  on  should  also  be  specified.  If 
two  or  more  sealed  bids  containing  valid 
bids  of  the  same  amount  are  received 
for  either  parcel,  the  determination  of 
whom  is  to  be  considered  the  highest 
bidder  shall  t>e  by  oral  bidding  following 
opening  of  the  sealed  bids.  If  the  parcels 
do  not  sell  at  the  first  offering,  sealed 
bids  will  be  accepted  at  the  Carson  City 


District  Office  during  business  hours 
(7:30  to  4:15)  every  Wednesday 
following  the  date  of  the  sale  until  the 
parcels  are  sold  or  withdrawn  from  sale. 

The  remainder  of  the  full  bid  price 
shall  be  paid  within  180  days  of  the  sale. 
Failure  to  submit  the  full  bid  price 
within  180  days  shall  disqualify  the 
apparent  high  bidder  and  the  deposit 
shall  be  forfeited  and  disposed  of  as 
other  receipts  of  sale.  All  other  bids  will 
either  be  returned  or  rejected. 
Conveyance  of  the  mineral  estate, 
except  for  geothermal  steam  and 
associated  resources,  and  sodium  and 
potassium  compounds,  will  occur 
simultaneously  with  sale  of  the  lands  in 
accordance  with  section  209(b)(l)(l)  of 
Pub.  L.  94-579.  Acceptance  of  a  bid  offer 
will  constitute  an  application  for 
conveyance  of  the  available  mineral 
estate  and  will  require  payment  of  a 
$50.00  non-refundable  fee  which  must 
accompany  the  bid. 

BLM  may  reject  any  and  all  offers  or 
withdraw  the  lands  from  sale  if  the 
authorized  officer  determines  that  sale 
would  not  be  fully  consistent  with  the 
Federal  Land  Policy  and  Management 
Act  or  other  applicable  law.  The  lands 
will  not  be  offered  for  sale  for  at  least  60 
days  after  the  date  of  this  notice.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager. 
Carson  City  District  Office.  Any  adverse 
comments  will  be  evaluated  and  this 
notice  upheld,  modified  or  vacated. 

Dated  this  30th  day  of  March.  1987. 
James  W.  Elliott 
District  Manager 

[FR  Doc  87-8124  Filed  4-10-87;  8:45  am) 
BILUNQ  COOC  4310-HC-ll 


National  Park  Service 

National  Capital  Memorial  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Thursday.  April  23. 1987.  at  1:30 
p.m..  in  the  Conference  Room  at  the 
National  Park  Service.  National  Capital 
Regional  Headquarters  Building.  1100 
Ohio  Drive  SW..  Room  234.  Washington. 
DC  20242. 

The  Commission  was  established  by 
Pub.  L  99-652.  for  the  purpose  of 
advising  the  Secretary  of  the  Interior  or 
the  Administrator  of  the  General 
Services  Administration,  depending  on 
which  agency  has  jurisdiction  over  the 
lands  involved  in  the  matter,  on  policy 


new 


I 
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and  procedures  for  establishment  of 
(and  proposals  to  establish) 
commemorative  works  in  the  District  of 
Columbia  or  its  environs,  as  well  as 
such  other  matters  concerning 
commemorative  works  in  the  Nation's 
Capital  as  it  may  deem  appropriate.  The 
Commission  evaluates  each  memorial 
proposal  and  makes  recommendations 
to  the  Secretary  or  the  Administrator 
with  respect  to  appropriateness,  site 
location  and  design,  and  serves  as  an 
information  focal  point  for  those  seeking 
to  erect  memorials  on  Federal  land  in 
Washington,  DC.  or  its  environs. 

The  members  of  the  Commission  are 
as  follows: 

William  Penn  Mott.  Chairman,  Director, 

National  Park  Service,  Washington, 

DC 
George  M.  White,  Architect  of  the 

Capitol,  Washington,  DC 
Andrew  J.  Goodpaster,  Chairman, 

American  Battle  Monuments 

Commission,  Washington,  DC 
J.  Carter  Brown,  Chairman,  Commission 

of  Fine  Arts,  Washington,  DC 
Glen  Urquhart,  Chairman,  National 

Capital  Planning  Commission, 

Washington,  DC 
Marion  S.  Barry,  Jr.,  Mayor  of  the 

District  of  Columbia,  Washington,  DC 
William  Sullivan,  Commissioner,  Public 

Buildings  Set-vice,  Washington,  DC 
Caspar  W.  Weinberger,  Secretary, 

Department  of  Defense,  Washington, 

DC 

The  purpose  of  the  meeting  will  be  to 
review  and  take  action  on  the  following: 

I.  Legislative  Proposals — Comments  to  the 

Secretary  of  the  Interior. 
a.  H.J.  Resolution  135— Providing  for  a  time 

capsule  to  honor  Dr.  Martin  Luther  Kino, 

Ir. 
n.  Site  Selection  of  Authorized  Memorials. 

a.  National  Law  Enforcement  Officers 
Memorial — Pub.  L  98-534 

b.  Korean  War  Veterans  Memorial — Pub.  L 
99-572 

III  Discussion  of  Regulations  Pursuant  to 

Public  Law  99-652 
IV.  General  Business. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  file  a 
written  statement  or  testify  at  the 
meeting  or  who  want  further  information 
concerning  the  meeting  may  contact  Mr. 
John  G.  Parsons,  Associate  Regional 
Director,  Land  Use  Coordination, 
National  Capital  Region,  at  202-426- 
7750.  A  transcript  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  Office  of  Land 
Use  Coordination,  National  Capital 


Region,  Room  201, 1100  Ohio  Drive  SW,. 
Washington,  DC  20242. 

Dated:  April  7. 1987. 
Manus  J.  Fish,  ]t., 

Regional  Director,  National  Capital  Region. 
(FH  Doc.  87-8205  Filed  4-10-87;  8:45  am] 

BILtlNG  COOE  43tO-7l>-M 


Decker  Canyon  Development  Concept 
Plan;  Santa  Monica  Mountains  National 
Recreation  Area;  CA;  Availability  of 
Draft  Environmental  Impact  Statement 

summary:  Pursuant  to  section  102(2)[C) 
of  the  National  Environmental  Policy 
Act.  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  ckaft  environmental  impact  statement 
(DEIS)  assessing  the  potential  impacts  of 
the  proposed  management  and 
development  of  the  Decker  Canyon 
property  in  the  Santa  Monica  Mountains 
National  Recreation  Area. 

The  DEIS  addresses  the  proposal  to 
develop  a  portion  of  the  Decker  Canyon 
property  as  an  overnight,  barrier  free 
environment  education  center  along 
with  alternatives  ranging  from  no  action 
to  exchanging  part  of  the  property  for 
other  high  priority  lands  to  development 
of  day  use  facilities  only. 

DATES:  Written  comments  on  the  DEIS 
will  be  accepted  until  June  8, 1987.  Also, 
during  the  comment  period,  a  public 
meeting  will  be  held  to  solicit  comments 
on  both  the  DEIS  and  the  proposal.  The 
date  and  time  will  be  announced  by  the 
Superintendent,  Santa  Monica 
Mountains  National  Recreation  Area. 
ADDRESSES:  Comments  on  the  DEIS  and 
questions  on  the  time  and  place  of  the 
public  meeting  should  be  directed  to: 
Superintendent.  Santa  Monica  National 
Recreation  Area.  22900  Ventura  Blvd., 
Suite  140,  Woodland  Hills,  California 
91364. 

Copies  of  the  DEIS  are  available  for 
inspection  at  the  park  headquarters  in 
Woodland  Hills  and  in  libraries  located 
in  the  park  vicinity.  Copies  also  are 
available  at  the  following  address: 
Western  Regional  Office,  National  Park 
Service,  Attn:  Division  of  Planning, 
Grants  and  Environmental  Quality,  P.O. 
Box  36063,  450  Golden  Gate  Ave..  Room 
14083.  San  Francisco.  California  94102. 

Deted:  March  18, 1987. 
W.  loweU  White. 

Acting  Regional  Director.  Western  Region. 
[FR  Doc.  87-8044  Filed  4-10-87:  8:45  am] 

BILL9«0  CODE  4310-70-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability 

AGENCY:  National  Archives  and  Records 
Administration.  Office  of  Records 
Administration. 

action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
sehedules  that:  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  May  28, 
1987.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
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updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designed  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identiGes  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pemfing  Approval 

1.  Department  of  Agriculture,  Forest 
Service.  Minerals  and  Geology  Staff 
(Nl-95-87-7).  Minerals  materials 
permits. 

2.  Department  of  Commerce. 
International  Trade  Administration  (Nl- 
151-87-6).  Subject  file  of  the  Export 
Supply  Procedures  and  Publications 
Branch,  Office  of  International  Trade, 
1942-49. 

3.  Department  of  Commerce. 
International  Trade  Administration, 
Reports  and  Records  Branch.  Office  of 
Export  Licensing  (Nl-151-87-7). 
Operational  records  relating  to  the 
inspection  of  export  licenses  and 
certificates. 

4.  Defense  Logistics  Agency,  Office  of 
Administration  (Nl-361-a6-5).  Non- 
litigation  records  relating  to  fraud  and 
irregularities. 

5.  Environmental  Protection  Agency 
[NCl-412-85-20).  Records  relating  to  the 
regional  offices  enforcement  programs 
for  air  and  water  pollution. 

6.  Environmental  Protection  Agency, 
Office  of  Radiation  Programs  (Nl-412- 
86-1).  Records  relating  to  measurement 
and  control  of  radiation  exposure. 

7.  Federal  Emergency  Maiiagement 
Agency  (Nl-GRS-87-10)  Case  files  on 
reservists  and  applicants  maintained  by 
all  Federal  agencies  with  National 
Defense  Executive  Reserve  (NDER) 
units. 

8.  Department  of  Health  and  Human 
Services,  Social  Security 
Administration,  Office  of  Central 
Operations  (Nl-47-87-2).  Forms  relating 
to  representative  payee  status,  reports, 
and  custody. 


9.  Department  of  Health  and  Human 
Services,  Social  Security 
Administration.  Office  of  Supplemental 
Security  income  (Nl-47-87-3).  Sheltered 
workshop  wage  reports  and  pay  stubs  to 
verify  SSI  recipients  income. 

10.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Office  of  Prices  and 
Living  Conditions  (NCl-257-85-2). 
Comprehensive  schedule  for  records 
relating  to  the  International  Price 
Indexes  Program  and  the  Producer  Price 
Indexes. 

11.  National  Archives  and  Records 
Administration,  Office  of  the  National 
Archives  (N2-227-a7-l).  Records  of  the 
Office  of  the  Secretary  of  Defense 
relating  to  the  daily  administrative 
activities  of  the  defunct  WWII  Office  of 
Scientific  Research  and  Development. 

12.  Tennessee  Valley  Authority. 
Division  of  Management  Systems  (NCl- 
142-85-14).  Comprehensive  records 
schedule. 

13.  Department  of  the  Treasury, 
Comptroller  of  the  Currency  (Nl-101- 
87-1).  Daily  reports  (rf  the  Organization 
Division  giving  the  number  of  national 
banks  in  business,  and  the  names  of 
banks  opened  or  closed,  1886-93  and 
1899-1964,  and  the  reports  on  the 
number  of  national  banks  in  each  state, 
territory  and  reserve  city,  1903-1961. 

14.  Department  of  the  Treasury. 
Comptroller  of  the  Currency  (Nl-101- 
87-3).  Certificates  extending  and  re- 
extending  corporate  existence  of 
national  banks.  1882-1922. 

15.  Department  of  the  Treasury,   , 
Financial  Management  Service  (Nl-425- 
87-1).  Routine  administrative  files  of  the 
defunct  Bureau  of  Accounts  and  the 
Division  of  Bookkeeping  and  Warrants. 

Dated:  April  6, 1987. 
Frank  G.  Buike, 

Acting  Archivist  of  the  United  States. 
[FR  Doa  87-8204  Filed  4-10-87;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 
Form*  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 
Agency  Clearance  Officer:  Herman  G. 

Fleming,  (202)  357-9520. 
OMB  Desk  Officer  Carios  Tellex.  (202) 

395-7340. 
TitJe:  Industrial  Panel  on  Science  and 

Technology. 
Affected  Public:  Businesses  or  other  for 

profit  and  small  businesses  or 

organizations. 


Number  of  Responses:  2.500  responses: 
total  of  1,300  burden  hours. 

Abstract:  Information,  especially  of  a 
qualitative  nature,  is  needed  to 
supplement  and  explain  the  data  on 
science  and  technology  (S&T) 
employment  and  funding  which  are 
obtained  from  other  NSF  sources. 
Special  requests  by  OMB.  OSTP  and 
Congress  can  be  answered  by  quickly 
contacting  company  research  and 
development  officials. 

Dated:  April  7. 1987. 
Heman  G.  Fleming, 
NSF  Reports  Clearance  Officer. 
[FR  Doc.  87-8208  Filed  4-10-67;  8:45  am) 
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Forms  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines  the 
National  Science  Foundation  is  posting 
this  notice  of  infonnation  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer:  Herman  G. 
Fleming.  (202)  357-952a 

OMB  Desk  Officer  Carios  Tellez, 
(202)  395-7340. 

Title:  Survey  of  Industrial  Research 
and  Development,  1987. 198a  1989. 

Affected  Public:  Businesses  or  other 
for  profit  and  small  businesses  or 
organizations. 

Number  of  Responses:  12.000 
responses;  total  of  32,000  burden  hours. 

Abstract:  This  survey  ascertains  the 
amount  and  direction  of  R&D 
expenditures  by  U.S.  industry. 
Government  agencies,  corporations, 
research  organizations,  universities,  etc., 
use  the  data  to  analyze  and  forecast 
technological  growth,  investigate 
productivity,  determinants,  formulate 
tax  policy,  and  compare  individual 
company  R&D  performance  against 
industry  averages.  All  manufacturing 
companies  with  1,000  or  more 
employees,  samples  of  companies  in 
selected  noiunanufacturing  industries, 
and  a  sample  of  smaller  companies  are 
included. 

Dated:  April  7. 1987. 
Hennan  G.  Fleming. 
NSF  Reports  Clearance  Officer. 
[FR  Doc.  87-8209  Filed  4-10-87;  8:45  am] 
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Advisory  Cornmlttee  for  Astrorwmical 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 


lIR'l" 
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Name:  Advisory  Committee  for 
Astronomical  Sciences. 

Date  and  Time:  April  30. 1987.  8:30  a.m.- 
5:00  p.m.;  May  1, 1987,  9:00  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  Room 
540. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Laura  P.  Bautz, 
Director,  Division  of  Astronomical  Sciences, 
Room  615,  National  Science  Foundation, 
Washington,  DC  20550  (202/357-9488). 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  research 
programs,  proposals,  and  projects  in  NSF- 
funded  astronomy  with  the  objective  of 
achieving  the  highest  quality  forefront 
research  for  the  funds  allocated.  To  provide 
advice  and  recommendations  concerning 
short-range  and  long-range  plans  in 
astronomy,  including  a  recommendation  of 
relative  priorities. 

Agenda:  Thursday.  April  30. 
8:30  am-5:00  pm— Status  of  FY  87  and  FY  88 

Budget:  Astronomy.  Research  Section 

Oversight  Report;  Long-Range  Plans  and 

FY  89  Priorities;  Status  of  Selected 

Instrumentation  Topics. 

Friday,  May  1. 
9:00  am-5:00  pm— Future  of  National  Optical 

Astronomy  Observatories;  Supernova 

1987A;  Continuation  of  Discussion  of 

Topics  from  Previous  Day. 
April  8, 1987. 
M.  Rebecca  Winkler, 
Committee  Management  Office. 
[FR  Doc.  87-8210  Filed  4-10-87;  8:45  am] 
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Advisory  Committee  for  Atmospheric 
Sciences;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Atmospheric  Sciences  (ACAS). 

Date  and  Time:  April  29,  30  and  May  1. 
1987—9:00  a.m.-5KX)  p.m.  each  day. 

Place:  Room  1242.  National  Science 
Foundation,  1800  G  Street,  NW.,  Washinoton, 
DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Eugene  W.  Bieriy. 
Director,  Division  of  Atmospheric  Sciences. 
Room  644.  National  Science  Foundation. 
Washington.  DC  20550,  Telephone:  202/357- 
9874. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  Perform  oversight  of 
program  management,  overall  program 
balance,  and  other  aspects  of  program 
performance. 

Agenda:  Committee  Review  of  the 
Meteorology,  Solar  Terrestrial,  and  Upper 
Atmospheric  Facilities  Programs,  including 
examination  of  proposal  jackets,  reviewer 
comments,  and  other  privileged  materials. 

Reason  for  Closing:  The  meeting  will 
consist  of  review  of  grant  and  declination 
jackets  that  contain  the  names  of  applicant 
institutions  and  principal  investigators  and 


privileged  information  contained  in  declined 

proposals.  The  meeting  will  also  include  a 

review  of  the  peer  review  documentation 

pertaining  to  the  applicants.  These  matters 

ar*  within  exemptions  4  and  6  of  the 

Government  in  the  Sunshine  Act. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

April  8, 1987. 

(FR  Doc.  87-8211  Filed  4-10-87;  8:45  am] 

BIUINO  CODE  7$55-01-M 


Advisory  Committee  for  Chemistry; 
IMteting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  -463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Chemistry. 

Date  and  Time;  April  23-24, 1987;  9:00  am 
to  5:00  pm  each  day. 

Place:  Room  540,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington. 
DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Edward  F.  Hayes, 
Director,  Division  of  Chemistry,  National 
Science  Foundation,  Washington,  DC  20550. 
Telephone  (202)  357-7947. 

Summary  Minutes:  May  be  obtained  from 
Dr.  Edward  F.  Hayes. 

Rirpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  for  research  in  chemistry. 

Agenda:  Open-Discussion  of  the  current 
status  and  future  plans  of  the  Chemistry 
Diwsion's  activities. 
M.  Reliecca  Winkler, 
Committee  Management  Officer. 
April  8. 1987. 

[FR  Doc.  87-8212  Filed  4-10-87;  8:45  am] 

BILUNO  CODE  7S5&-01-M 


Advisory  Committee  for  Computer  and 
Computation  Research;  l/leeting 

The  National  Science  Foundation 
anaounces  the  following  meeting: 

Name:  Advisory  Committee  for  Computer 
and  Computation  Research. 

Date  and  Time:  April  29. 1987,  9:00  a.m.  to 
5:00  p.m.— April  30, 1987,  9:00  a.m.  to  5:00 
p.m.— May  1, 1987.  9:00  a.m.  to  3:00  p.m. 

rtace:  Room  543.  National  Science 
Foundation.  1800  G.  Street.  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Part  Open— April  29 
Clo»ed  (9:00  a.m.  to  5«)  p.m.):  April  30  Open 
(9:00  a.m.  to  5:00  p.m.);  May  1  Open  (9«)  a.m. 
to  3:00  p.m.) 

Cbntact  Person:  Kent  K.  Curtis.  Division 
Director.  Division  of  Computer  and 
Computation  Research,  i^oom  304.  National 
Science  Foundation.  1800  G.  Street.  NW.. 
Washington.  DC  20550.  Telephone:  (202)  357- 
9747.  Anyone  planning  to  attend  this  meeting 
should  notify  Mr.  Curtis  no  later  than  April 
27.  J987, 


Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  support  of 
Computer  Research. 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Agenda: 

Wednesday,  April  29, 1987,  Room  543— 9K)0 
ajn.  to  SMi  pjn. — Closed 

Oversight  Review  of  Theory,  Software 
Systems,  Software  Engineering,  Numeric  and 
Symbolic  Computation.  Computer  Systems 
Architecture,  and  CISE  Instrumentation 
Programs. 

Thursday,  April  30. 1987,  Room  543—9:00  ajn. 
to  SM  pjn. — Open 

Status  of  Committee  Reports  and  other 
Committee  Activities. 

Reports  of  the  Oversight  Review 
Subcommittees. 

Friday,  May  1, 1987,  Room  543— 9M  ajn.  to 
3KW  p.ni.— Open 

DARPA  Programs  and  Plans. 

FCCSET  Report  Update.  Computer 
research- 

FCCSET  Report  Update.  Supercomputers. 

Discussion  of  Research  Priorities  and 
Support. 

Reason  for  Closing:  The  meeting  will 
consist  of  a  review  of  grants  and  declination 
jackets  that  contain  the  names  of  applicant 
institution  and  principal  investigators  and 
privileged  information  contained  in  declined 
proposals.  The  meeting  will  also  include  a 
review  of  the  merit  review  documentation 
pertaining  to  the  applications.  These  matters 
are  within  exemptions  4  and  6  of  the 
Government  in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
April  8. 1987. 
(FR  Doc.  87-6213  Filed  4-10-87;  8:45  am] 

BIUJNQ  COOC  7$S5-01-M 


SECURITIES  AND  EXCHANGE 
COIMIMISSION 

[Release  Na  34-24301;  Filed  No.  SR-NSCC- 
87-04] 

Seif-Regulatory  Organizations; 
National  Securities  Clearing  Corp. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  February  27, 1987, 
National  Securities  Clearing 
Corporation  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission  a 
proposed  rule  change  expanding  its 
guarantee  of  trades  in  the  Continuous 
Net  Settlement  ("CNS")  system*  and 


'  The  CNS  system  nets  together  each  Member's 
daily  transactions  in  each  issue  with  any  previous 
open  positions  to  arrive  at  a  net  long  or  net  short 
position  for  each  Member  each  day. 
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revising  Members'  Clearing  Funa 
requirements.  The  Commission  is 
publishing  this  Notice  to  solicit 
comments  on  the  proposal  from 
interested  persons. 

I.  Description  of  the  Proposal 

Under  the  proposed  rule  change, 
NSCC  would  guarantee  settlement  of 
Member  trades  in  the  CNS  system  on 
the  day  each  trade  is  reported  as 
compared,  and  would  revise  Members' 
Clearing  Fund  requirements  to  protect 
against  the  increased  risk  which  this 
expanded  guarantee  entails.  Currently, 
pursuant  to  NSCC's  SCC  Division  Rule 
18,  NSCC  interposes  itself  between  the 
parties  to  trades  subject  to  CNS 
accounting  and  guarantees  settlement  of 
those  trades  as  of  the  fourth  day  after 
trade  date  ("T+4")  when  the  positions 
are  netted.*  NSCC  proposes  to  revise 
NSCC  Rule  18  to  adopt  a  policy  of 
guaranteeing  settlement  of  CNS  trades 
as  of  midnight  on  the  day  trades  are 
reported  to  Members  as  compared 
(usually  T  +  1  orT-t-2).'  If,  however,  one 
of  the  parties  to  a  trade  is  a  member  of  a 
clearing  agency  which  interfaces  with 
NSCC.  NSCC  will  provide  the  increased 
guarantee  only  if  that  clearing  agency 
also  has  adopted  a  similar  guarantee. 

In  connection  with  this  extended 
guarantee,  NSCC  proposes  to  modify  the 
CNS  portion  of  its  Clearing  Fund 
formula  to  collateralize  more 
appropriately  existing  CNS  system  risks. 
Specifically,  each  Member  would  be 
required  to  contribute:  (a)  2%  of  its 
projected  total  long  CNS  position;  plus 
(b)  the  net  of  each  day's  difference 
between  the  contract  price  of  pending 
compared  CNS  trades  and  the  current 
market  price  for  all  guaranteed  pending 
CNS  trades  which  have  not  yet  reached 
settlement;  plus  (c)  V4  of  1%  of  the  net  of 
all  guaranteed  pending  CNS  trades  and 
open  CNS  positions.*  Under  the  existing 


*  A  second  accounting  system.  Balance  Order 
processing,  is  used  to  net  those  transactions  in 
securities  which  are  not  eligible  for  the  CNS  system. 
NSCC  does  not  interpose  itself  on  Balance  Orders 
although  Balance  Orders  (in  the  form  of  receive  and 
deliver  tickets  distributed  on  T+4)  are  guaranteed 
by  NSCC  from  the  date  of  issuance.  For  securities 
included  in  the  CNS  system.  NSCC  continues  to 
guarantee  long  and  short  open  positions:  for 
securities  in  the  Balance  Order  System,  the 
guarantee  generally  lasts  only  through  settlement 
date.  NSCC  has  indicated  in  a  letter  to  its  Members 
that  it  is  reviewing  that  portion  of  the  Clearing  Fund 
formula  and  the  guarantee  provided  for  non-CNS 
activity  and  may  propose  additional  changes  in  this 
area. 

»  On  March  11. 1987.  NSCC  filed  an  amendment 
to  the  proposed  "Statement  of  Policy  in  Relation  to 
the  Completion  of  Pending  CNS  Trades"  contained 
in  the  filing,  which  clarifies  that  trades  executed 
with  respect  to  when-issued  securities  are  not 
covered  by  the  increased  guarantee. 

*  In  addition,  the  Member  would  be  required  to 
contribute  ZVii%  of  its  average  daily  envelope 


Clearing  Fund  formula,  NSCC  calculates 
a  Clearing  Member's  Clearing  Fund 
contribution  monthly  based  on  the 
Clearing  Member's  average  daily 
settlement  activity.  The  proposal  also 
makes  conforming  revisions  to  the 
Alternative  Clearing  Fund  Formula 
available  for  Municipal  Securities 
Brokers'  Brokers  Sponsored  Accounts. 

Additionally,  the  proposed  rule 
change  makes  certain  conforming  and 
technical  changes  to  SCC  Division 
Rules.  In  particular,  the  proposal  adjusts 
the  guidelines  for  computing  Clearing 
Fund  requirements  for  settling  Members 
on  surveillance  to  correspond  to  the 
changes  in  the  basic  Clearing  Fund 
formula.  The  proposal  also  allows  NSCC 
to  collect  an  additional  Clearing  Fund 
deposit  sooner  than  monthly  if  a 
Clearing  Member's  Clearing  Fund 
requirement  increases  by  10%  {or  $10,000 
for  Clearing  Members  with  a  Clearing 
Fund  requirement  of  less  than  $100,000] 
under  the  new  formula. 

II.  NSCC's  Rationale  for  the  Proposal 

NSCC  believes  that  that  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act.  NSCC  states  that  the  eariier 
guarantee  will  provide  for  increased 
stability  and  certainty  in  the  securities 
markets.  Moreover,  NSCC  represents 
that  the  related  reformulation  of  the 
CNS  portion  of  the  Clearing  Fund  will 
assess  Members  in  a  manner  that 
adequately  accounts  for  the  added  risk 
assumed  by  NSCC  in  connection  with 
the  expanded  guarantee. 

In  addition,  NSCC  states  that  the  new 
Clearing  Fund  assessment  will  be  more 
closely  related  to  the  actual  risk  posed 
by  each  Member,  but  will  have  no 
material  effect  on  the  size  of  the  total 
CNS  Clearing  Fund.  NSCC  accomplishes 
this  under  the  new  formula  by  focusing 
on  the  risk  that:  (i)  A  Member  who  has 
purchased  securities  will  be  unable  to 
pay  for  those  securities  on  delivery;  (ii) 
the  market  price  of  the  securities  will 
move  away  from  the  contract  price 
before  settlement;  and  [iii)  an  insolvent 
Member  will  be  unable  to  make  its  daily 
mark-to-the-market  payment.  Because 
the  current  Clearing  Fund  assessment 
formula  focuses  on  daily  settlement 
debits  and  credits.  NSCC  believes  that 
the  resulting  contribution  may  not 
reflect  the  full  nature  and  extent  of  these 
risks. 


settlement  system  debits  and  credits  or  5%  of  its 
average  daily  envelope  settlement  system  debits, 
whichever  is  greater,  subject  to  a  SlO.000  minimum 
contribution.  This  portion  of  the  rule  would  not  be 
changed  by  the  proposal. 


III.  Solicitation  of  Comments. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  4, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  April  3. 1987. 
lonathan  G.  Kate, 

Secretary. 

[FR  Doc.  87-8155  Filed  4-10-87;  8:45  ami 

BIUJNQ  CODE  WIO-OI-M 


[ReleaM  No.  34-24300;  Rl«  No.  SR-NSCC- 
87-5] 

Proposed  Rule  Change  by  National 
Securities  Clearing  Corp.,  Relating  to 
an  Amendment  to  National  Securities 
Clearing  Corporation's  ("NSCC")  Rules 
and  Fee  Structure 

Pursuant  to  section  19(b](l)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b](l].  notice  is  hereby  given 
that  on  March  30, 1987.  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SubsUnce  of 
the  Proposed  Rule  Change 

The  rule  change  eliminates  NSCC's 
Order  Out  Service  and  related  fees. 


11894 


11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tbe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  includes  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

NSCC  has  determined  to  eliminate  its 
Order  Out  Service.  NSCC's  Order  Out 
Service  permits  Members  to  receive 
physical  securities  without  having  to 
withdraw  securities  from  their 
depository  accounts  after  they  are 
allocated  securities  from  the  Continuous 
Net  Settlement  ("CNS")  allocation.  This 
service,  however,  has  experienced 
declining  participation  over  the  last 
three  years.  Since  October,  1986,  there 
has  been  no  volume  at  all  in  the  service; 
for  the  months  prior  to  October,  1986, 
there  was  extremely  limited  volume. 
This  decline  was  due  to  a  number  of 
factors,  including  an  increase  in  the 
number  of  Canadian  participants  in 
depositories  (the  Order  Out  Service 
often  was  used  to  make  deliveries  to 
Canadians)  and  the  existence  of  other 
methods  by  which  to  receive  physical 
securities.  Accordingly,  NSCC  has 
determined  that  it  no  longer  is  cost- 
effective  to  offer  the  service. 

Insofar  as  the  proposed  rule  change 
will  eliminate  a  service  which  is  not  in 
use  and  thus  is  not  cost-effective  to 
maintain,  it  is  consistent  with  the 
requirements  of  the  Securities  Exchange 
Act  of  1934.  as  amended,  and  the  rules 
and  regulations  thereunder  applicable  to 
NSCC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  perceive  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

By  notice  dated  February  17, 1987, 
NSCC  solicited  comments  from  its 
Members  on  the  proposed  elimination  of 
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the  service.  No  conunents  were 
received. 

III.  Date  of  Effectiveness  of  the 
Pioposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  1934  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  1934  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  4. 1987. 

For  the  Conunission.  by  the  Division  ot 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  3, 1987. 
loaatiian  G.  Katz, 
Secretory. 
[FR  Doc  87-8156  Filed  4-10-.87;  8:45  am] 

BILUNO  CODE  M10-0t-« 


(Release  No.  34-24309;  File  No.  SB-Phta- 
86->49] 

Self-Regulatory  Organizations; 
Ptilladelphla  Stock  Exctiange,  inc; 
Order  Approving  Rule  Ctuinge 

Pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 


("Act")  '  and  Rule  19b-4  thereunder.* 
the  Philadelphia  Stock  Exchange.  Inc. 
("Exchange"),  on  )anuary  9, 1987 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposal  to  amend  its  rules  relating  to 
off-floor  trading  by  market  makers. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  24114 
(February  19, 1987),  52  FR  6260.  No 
comments  were  received. 

The  purpose  of  the  proposed  rule 
change  is  to  address  the  issue  of  off- 
floor  trading  by  market  makers. 
Specifically,  the  proposed  rule  change  is 
intended  to  ensure  that  market  makers 
effect  trades  on  the  floor  of  the 
exchange  as  much  as  possible. 

New  Floor  Procedure  Advices  B-8(b) 
and  C-^(b)  are  designed  to  ensure  that  a 
registered  options  trader  who  is  on  the 
floor  has  knowledge  of  the  terms  of  a 
trade  initiated  on  his  behalf  by  a  floor 
broker.  In  order  for  a  registered  options 
trader  to  open  a  position  in  a  market 
maker  account  and  be  entitled  to 
exempt  credit  for  margin  purposes,  the 
order  must  be  initiated  on  the  floor.  The 
proposed  rules  would  establish  a  clear 
procedure  to  provide  for  compliance 
with  the  requirement  that  market  maker 
trades  qualifying  for  exempt  credit  for 
margin  purposes  be  initiated  on  the 
floor.  In  addition,  appropriate  fine 
schedules  are  provided  for  failure  to 
comply  with  these  established 
procedures. 

The  Exchange  also  is  proposing  that 
Floor  Procedure  Advice  B-3  be  amended 
to  require  that  each  quarter  a  registered 
options  trader  trade  in  person  the 
greater  of  1,000  contracts  or  50%  of  his 
or  her  contract  volume.  The  rule 
previously  required  only  that  at  least 
1,000  contracts  per  quarter  be  traded  in 
person.  This  rule  will  not  require  market 
makers  to  trade  on  the  floor.  However,  it 
will  require  half  of  their  trading  activity 
to  be  effected  in  person  by  themselves 
or  by  registered  options  traders 
associated  with  the  same  market 
member  organization,  rather  than  by 
floor  brokers.  This  rule  will  ensure  that 
traders  with  market  making  obligations 
are  present  on  the  trading  floor  a 
sufficient  amount  of  time  to  fulfill  these 
obligations. 

Finally,  the  Exchange  proposes  two 
new  floor  procedure  advices  intended  to 
ensure  the  proper  functioning  of  the 
Exchange's  auction  market.  One  advice 
requires  that  orders  received  on  the 
floor  be  represented  in  the  trading 
crowd,  where  they  will  receive 


'  15  UAC  78(b)(1)  (1864). 
■  17  CFK  24ai9b^  (1966). 
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maximum  interaction  with  orders 
competing  for  the  other  side  of  the  trade, 
before  they  may  be  represented  away 
from  the  crowd,  i.e.,  to  an  upstairs  firm. 
A  compUmentary  floor  procedure  advice 
provides  that  bids  and  offers  in  the 
crowd  must  be  general  and  not  specific 
to  any  person  in  the  crowd.  The 
purpose,  again,  is  maximum  interaction 
among  orders. 

The  proposed  amendments  are 
designed  to  ensure  that  registered 
options  traders'  transactions  are 
effected  to  provide  depth  and  liquidity 
to  the  trading  floor.  In  addition,  the 
amendments,  by  helping  to  ensure  that 
options  orders  are  represented  to  the 
entire  trading  crowd,  will  improve  the 
quality  of  customer  executions  and  the 
functioning  of  the  Exchange's  auction 
market. 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6(b)(5)  *  and 
the  rules  and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  April  7, 1987. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-8199  Filed  4-10-87;  8:45  am) 

BILUNQ  CODE  MIO-OI-M 

[Rel.  No.  IC-15664;  812-6628] 

Banco  de  Santander.SJV.  de  C; 
Application  of  Foreign  Bank  To  Issue 
Debt  and  Equity  Securities 

April  3, 1987. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


Applicant:  Banco  de  Santander,  S.A. 
dec. 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions. 

Summary  of  Application:  Applicant 
seeks  an  order  permitting  it  to  issue  and 
sell  in  the  United  States  its  American 
Depositary  Shares  ("ADS"), 
representing  its  ordinary  shares  as 
evidenced  by  American  Depositary 


»  15  U.S.C.  78f  (1964). 

♦  15  U.S.C.  788(b)(2)  (1984). 


Receipts,  and  medium-  and  long-term 
debt  securities,  and  commercial  paper, 
denominated  either  in  U.S.  dollars  or 
foreign  currency. 

Filing  Date:  The  application  was  filed 
on  February  17, 1987,  and  amended  on 
March  18  and  April  3. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
April  28, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES: 

Secretary.  SEC,  450  5th  Street  NW., 
Washington,  DC  20549.  Applicant,  c/o 
Sergio  J.  Galvis,  Esq.,  Sullivan  & 
Cromwell,  125  Broad  Street,  New  York, 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT. 

Victor  R.  Siclari,  Staff  Attorney.  (202) 
272-3037.  or  Brion  R.  Thompson,  Special 
Counsel,  (202)  272-3016  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 
Applicant's  Representatives: 
1.  Applicant,  organized  in  1857,  is  a 
bank  organized  under  the  laws  of  Spain. 
Its  principal  business,  like  that  of  major 
United  States  banks,  is  the  receipt  of 
deposits  and  the  making  of  loans. 
Applicant  also  engages  in  other  banking 
and  bank-related  activities.  As  of 
December  31, 1988.  Applicant  was  the 
sixth  largest  Spanish  bank  in  terms  of 
loans  and  discounts  ($8  billion),  and  the 
fifth  largest  Spanish  bank  in  terms  of 
assets  ($20.9  billion),  on  a  consolidated 
basis.  Total  deposits  amounted  to  $17.1 
billion  (86.4  percent  of  total  liabilities), 
and  capital  funds  amounted  to  $1,044 
million  for  the  year  ended  December  31. 
1986.  (Amounts  stated  herein  in  United 
States  dollars  have  been  converted  from 
Spanish  pesetas  at  the  rate  of  exchange 
published  by  the  Bank  of  Spain  for 
December  31, 1986,  of  132.295  pesetas  to 
one  United  States  dollar.) 


2.  Applicant  is  subject  to  a 
comprehensive  scheme  of  regulation 
under  Spanish  banking  law.  The  Bank  of 
Spain  exercises  general  supervision  over 
all  Spanish  financial  institutions  in  a 
marmer  similar  to  the  central  banks  of 
most  European  countries  and  the  United 
States.  The  Bank  of  Spain  supervises  the 
compliance  of  Spanish  banks  with  the 
following  compulsory  ratios:  cash  ratio, 
short-term  Treasury  bonds  ratio, 
investment  ratio,  and  reserve-to-assets 
ratio.  These  compulsory  ratios  create,  in 
effect,  reserve  requirements.  In  addition. 
Applicant  is  subject  to  periodic 
inspections  by  the  Bank  of  Spain. 

3.  Applicant  considers  that  it  has  a 
substantial  presence  in  the  United 
States  through  its  99  percent-owned 
subsidiary  bank  in  Puerto  Rico  (Banco 
de  Santander-Puerto  Rico,  or  "BDS- 
PR"),  its  branch  in  New  York  and  its 
agency  in  Miami.  BDS-PR  is  the  third 
largest  bank  in  Puerto  Rico,  with  assets 
of  $1.3  billion  as  of  December  31, 1986. 
BDS-PR  is  a  full-fledged  bank  organized 
under  Puerto  Rican  law  and  regulated 
under  applicable  Puerto  Rican  and 
United  States  banking  laws  and 
regulations.  It  is  insured  by  the  Federal 
Deposit  Insurance  Corporation  (the 
"FDIC"),  but  is  not  a  member  of  the 
Federal  Reserve  System.  It  abides  by  the 
same  capital  requirements  and  other 
regulations  ensuring  safety  and 
soundness  as  are  applicable  to  all  FDIC- 
insured  non-member  banks. 

4.  Applicant's  New  York  branch  is 
engaged  principally  in  receiving  deposits 
and  making  loans,  and  had  assets  of 
$227.7  million  as  of  December  31, 1986. 
Applicant's  New  York  branch  operates 
under  a  license  from  the  Superintendent 
of  Banks  of  the  State  of  New  York,  and 
is  subject  to  state  supervision  and 
regulation  substantially  eqivalent  to 
those  applicable  to  a  domestic  bank 
organized  under  the  New  York  Banking 
Law.  In  addition,  under  section  7  of  the 
International  Banking  Act  of  1978  (the 
"IBA")  the  New  York  branch  is  subject 
to  federal  reporting  and  examination 
requirements  similar  to  those  imposed 
on  domestic  banks  which  are  Federal 
Reserve  System  members. 

5.  Applicant's  Miami  agency  is 
engaged  principally  in  making  loans  and 
issuing  letters  of  credit,  and  had  assets 
of  $42.1  million  as  of  December  31. 1986. 
The  Miami  agency  operates  as  a  state 
agency  subject  to  the  supervision  of  the 
Banking  Department  of  the  State  of 
Florida.  In  addition,  Applicant  wholly 
owns  Banco  de  Santander  International- 
Miami  ("International"),  which  had  total 
assets  of  $552.7  million  as  of  December 
31, 1986,  and  net  income  of 
approximately  $3.3  million  for  fiscal 
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year  1986.  International  is  chartered  by 
the  Federal  Reserve  Board  as  an  "Edge 
Act"  bank  and,  thus,  may  not  engage  in 
activities  in  the  United  States  except  as 
incidental  to  foreign  business. 

6.  Applicant  presently  proposes  to 
make  an  initial  public  offering  in  the 
United  States  of  ADSs  representing  its 
ordinary  shares  with  a  market  value  of 
approximately  $100  milhon.  Applicant 
will  file  with  the  SEC  a  registration 
statement  under  the  Securities  Act  of 
1933  ("1933  Act")  both  for  the  ordinary 
shares  represented  by  ADSs  and  for  the 
ADSs.  In  connection  with  the  proposed 
public  offering  of  ADSs,  Applicant  will 
comply  with  the  prospectus  disclosure 
and  delivery  requirements  of  the  1933 
Act  and  will  be  subject  to  the  reporting 
requirements  for  foreign  issuers  under 
the  Securities  Exchange  Act  of  1934 
("1934  Act").  Although  Applicant  will 
offer  the  ADSs  to  the  general  public,  it 
has  been  advised  by  its  investment 
bankers  that  the  market  for  the  ADSs 
will  be  largely  institutional. 

7.  In  addition.  Applicant  may,  from 
time  to  time,  issue  and  sell  in  the  United 
States  commercial  paper  notes,  medium- 
or  long-term  debt  securities  or 
additional  equity  either  through  private 
offerings  or  through  registered  public 
offerings.  Any  public  offerings  by  the 
Applicant  of  its  debt  securities  in  the 
United  States  will  be  registered  under 
the  1933  Act,  will  rank  pari  passu  with 
other  debt  seairities  of  the  Applicant 
having  the  same  degree  of 
subordination,  and  will  rank  senior  to 
the  Applicant's  shares.  Applicant  also 
will  comply  with  the  prospectus 
disclosure  and  delivery  requirements  of 
the  1933  Act.  Applicant  undertakes  that 
any  private  placement  of  ADSs  or 
medium-  or  long-term  debt  securities  in 
the  United  States  will  meet  the 
prevaiUng  standards  for  an  exemption 
from  registration  requirements  under  the 
1933  Act.  Aplicant  further  undertakes 
that  it  will  not  effect  such  private 
placement  without  obtaining  an  opinion 
of  United  States  counsel  that  such 
placement  will  be  exempt  from  the 
registration  requirements  of  the  1933 
Act. 

8.  Any  commercial  paper  sold  by 
Applicant  in  the  United  States  in 
reliance  upon  the  requested  order  will 
be  prime  quality  commercial  paper 
notes  (the  "Notes")  in  bearer  form  and 
in  denominations  of  at  least  $100,000. 
Such  Notes  will  rank  pari  passu  among 
themselves,  senior  to  Applicant's 
ordinary  shares  and  equally  with  other 
unsecured  obligations  of  Applicant.  The 
Notes  will  be  issued  and  sold  through 
one  or  more  United  States  commercial 
paper  dealers  who,  as  principals,  will 


reoffer  the  Notes  to  investors  who 
normally  purchase  commercial  paper 
notes  in  the  United  States,  without 
advertisement  or  o^er  for  sale  to  the 
general  public.  Aplicant  undertakes  that 
each  such  dealer  will  provide  each 
offeree  of  Notes  with  a  disclosure 
memorandum  as  described  below. 
Applicant  may  appoint  a  bank  or  other 
financial  institution  in  the  United  States 
as  its  authorized  agent  to  issue  its  Notes 
from  time  to  time.  Applicant  undertakes 
not  to  issue  or  sell  Notes  without 
obtaining  an  opinion  of  its  United  States 
counsel  that  the  Notes  are  entitled  to  the 
exemption  from  registration  under 
seciton  3(a)(3)  of  the  1933  Act. 

9.  Applicant  undertakes  that  any 
prospectus  or  private  placement 
memomadum  realting  to  an  offering  of 
equity  securities,  the  Notes,  or  medium- 
or  long-term  debt  securities  will  contain 
a  description  of  Applicant's  business 
and  disclosure  at  least  as 
comprehensive  as  that  customarily 
provided  with  respect  to  foreign  issuers 
making  those  types  of  offerings  in  the 
United  States.  It  also  will  contain 

Apf  licant's  most  recently  published 
financial  statements  audited  by  a  firm  of 
independent  public  accountants  of 
recognized  international  standing.  Any 
such  prospectus  or  memorandum  will 
disclose  any  material  differences 
between  the  accounting  principles 
applied  in  the  preparation  of  such 
financial  statements  and  United  States 
generally  accepted  accounting  principles 
applicable  to  United  States  banks  and 
will  be  updated  promptly  to  reflect 
material  changes  in  the  Applicant's 
financial  condition.  Applicant 
undertakes  that  in  the  event  of  an 
offering  in  the  United  States  of  medium- 
and  long-term  debt  securities  and 
commercial  paper  denominated  in 
currency  other  than  United  States 
dollars,  Applicant  will  set  forth  in  the 
prospectus  or  memorandum  relating  to 
such  offering  (i)  the  rate  of  exchange 
between  the  currency  in  which  the 
securities  are  denominated  and  United 
States  dollars  as  a  recent  date,  and  (ii) 
appropriate  disclosure  of  the  risks  to 
investor  regarding  the  potential  for 
exdiange  rate  fluctuations. 

10.  AppUcant  also  undertakes  that  all 
issues  of  medium-  and  long-term  debt 
seciuities  and  Notes  (not  including 
deposits)  in  the  United  States  shall  have 
received  prior  to  issuance  one  of  the 
three  highest  investment  grades  from  at 
least  one  nationally  recognized 
statistical  rating  organization  and  that 
Applicant's  United  Staets  counsel  shall 
have  certified  that  such  rating  has  been 
received,  provided,  however,  that  no 
such  rating  need  be  obtained  with 


respect  to  any  such  issue  if,  in  the 
opinion  of  Applicant's  United  States 
counsel,  an  exemption  from  registration 
is  available  under  section  4(2)  of  the 
1933  Act. 

11.  Applicant  further  undertakes  to 
submit  expressly  to  the  jurisdiction  of 
the  federal  and  New  York  State  courts 
sitting  in  the  City  of  New  York  for  the 
purpose  of  any  suit,  action  or  proceeding 
arising  out  of  the  presently  proposed  or 
future  offering  of  ADSs,  medium-  and 
long-term  debt  securities  and  Notes 
("Securities").  Applicant  also 
undertakes  to  appoint  an  agent  in  the 
City  of  New  York  to  accept  service  of 
process  in  connection  with  any  such 
offering  of  Securities.  Such  consent  to 
jurisdiction  and  appointment  of  an  agent 
for  service  of  process  will  be  irrevocable 
for  so  long  as  any  of  Applicant's 
Securities  remain  outstanding  in  the 
United  States.  Such  submission  to 
jurisdiction  and  appointment  of  agent 
for  service  of  process  will  not  affect  the 
right  of  any  holder  of  such  Securities  to 
bring  suit  in  any  court  having 
jurisdiction  over  Applicant  by  virtue  of 
the  offer  and  sale  of  the  Securities  or 
otherwise.  The  agent  for  service  of 
process  will  not  be  a  trustee  for  the 
holders  of  Securities  or  have  any 
responsibilities  or  duties  to  act  for  such 
holders. 

12.  Applicant  has  no  present  intention 
to  curtail  its  banking  operations  in  the 
United  States  or  Spain  so  as  to  cease  to 
be  regulated  as  a  bank  in  the  United 
States  or  Spain.  Aplicant  will  issue 
Securities  in  the  United  States  only  so 
long  as  it  is  supervised  and  examined  by 
governmental  authorities  in  Spain 
having  the  power  of  supervision  over 
banks  in  that  country  and  by  state  or 
federal  authorities  in  the  United  States 
having  power  of  supervision  over  banks 
in  the  United  States.  If,  however,  such 
operations  are  curtailed  in  the  future 
with  the  result  that  Applicant  no  longer 
is  regulated  as  a  bank  in  the  United 
States,  Applicant  agrees  that  it  will 
continue  to  comply  with  the 
undertakings  concerning  its  submission 
to  jurisdiction  and  appointment  of  an 
agent  for  service  of  process  until  such 
time  as  there  shall  be  no  holders  in  the 
United  States  of  Applicant's  Securities. 

13.  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest 
because  Applicant  would  be  e^ectively 
precluded  from  offering  its  Securities 
publicly  in  the  United  States  if  required 
to  register  as  an  investment  company 
under  the  1940  Act.  Such  exemptive 
order  will  facilitate  an  offering  of 
Applicant's  Securities  in  the  United 
States  and,  thus,  will  advance  the  IBA's 
policy  c4)jective  of  parity  of  treatment 
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between  domestic  and  foreign  banks  in 
like  circumstances.  It  also  will  facilitate 
domestic  investnient  by  U.S.  investors  in 
a  major  foreign  issuer,  subject  to  the 
protections  afforded  by  the  1933  Act  and 
the  1934  Act. 

14.  The  requested  order  is  consistent 
with  the  protection  of  investors  because: 
(1)  Applicant  is  subject  to  a 
comprehensive  banking  regulatory 
scheme  both  in  Spain  and  in  the  United 
States;  (2)  such  regulation  a^ords 
investors  protection  very  similar  to  that 
which  provides  the  rationale  for 
exemption  of  United  States  conunercial 
banks  from  application  of  the  1940  Act; 
and  (3)  investors  are  protected  by  the 
benefits  afforded  by  the  1933  Act.  the 
1934  Act,  and  Spanish  and  United  States 
banking  laws. 

75.  The  requested  order  is  consistent 
with  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act 
since  Applicant  is  a  closely  regulated 
banking  entity  with  investments  and 
objectives  totally  different  from  the 
investment  companies  at  which  the  1940 
Act  is  directed  and  is  an  entity  for 
which  the  substantive  provisions  of  the 
1940  Act  are  neither  necessary  nor 
suitable. 

Applicant 's  Condition:  If  the 
requested  order  is  granted.  Applicant 
agrees  to  the  following  condition: 

Applicant  consents  to  any  SEC  order 
being  expressly  conditioned  upon  its 
compliance  with  the  undertakings  and 
representations  summarized  above  and 
more  fully  set  forth  in  the  application. 

For  th«  Commission,  by  th«  Diviskm  of 
Investment  Management,  under  delegated 
authority. 

Shirley  E  HoUis, 

Assistant  Secretary. 

(FR  Doc.  87-8157  Filed  4-10-87;  a-45  am] 

BILUNG  CODE  WtO-avM 

[Rel.  No.  IC-15663;  812-6512] 

Dean  Wttter  CMO  Inc.;  Issuance  of 
Mortgage-Backed  Securities  and  th« 
Sale  of  Equity  Interest  in  Trusts 

Dated:  April  3. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
action:  Notice  of  application  for  an 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Dean  Witter  CMO  Inc. 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  conditionally  exempting 
the  Applicant  and  each  trust  to  be 
established  by  the  Apphcant  (each,  a 


"Trust")  from  all  provisions  of  the  1940 
Act  in  connection  with  their  proposed 
issuance  of  collateralized  mortgage 
obligations  (the  "Bonds")  and 
Applicant's  sale  of  certificates 
representing  beneficial  interest  in  such 
Trusts. 

Filing  Date:  The  application  was  filed 
on  October  22. 1986,  and  amendments 
thereto  on  February  5  and  March  26, 
1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
April  24, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Dean  Witter  CMO  Inc.,  2121  San  Jacinto 
Street,  Suite  960,  Dallas,  Texas  75201, 
Attention:  John  Cutler. 
FOR  FURTHER  INFORMATION  CONTACT. 
Sherry  A.  Hutchins,  Staff  Attorney  at 
(202)  272-2799  or  Brion  R.  Thompson. 
Special  Counsel  at  (202)  272-3016,  Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300)). 

Applicant's  Representations 

1.  Applicant,  a  Delaware  corporation, 
is  a  direct,  wholly-owned,  limited 
purpose  finance  subsidiary  of  Dean 
Witter  Financial  Services,  Inc.  ("Dean 
Witter").  Applicant  was  organized 
solely  for  the  purpose  of  issuing  the 
Bonds  in  one  or  more  series  (the 
"Series")  and  establishing  Trusts,  each 
of  which  will  issue  one  or  more  Series  of 
Bonds.  Applicant  will  also  sell 
certificates  representing  beneficial 
ownership  interest  in  such  Trusts 
("Certificates").  Applicant  does  not 
intend  to  offer  any  of  its  shares  of 
capital  stock  to  an  enbty  not  affiliated 
with  Dean  Witter. 

2.  Applicant  will  not  engage  in  any 
business  or  investment  activity  other 
than  issuing  and  selling  one  or  more 


Series  of  Bonds  under  an  indenture  (an 
"Indenture")  between  the  Applicant  and 
a  bank,  trust  company  or  other  fiduciary 
acting  as  bond  trustee  (a  "Bond 
Trustee").  The  Indentures  will  be 
qualified  under  the  provisions  of  the 
Trust  Indenture  Act  of  1939  (the  "1939 
Act"). 

3.  Each  Trust  will  be  created  pursuant 
to  a  trust  agreement  ("Trust 
Agreement")  between  Applicant  and  a 
bank,  trust  company  or  other  fiduciary 
acting  as  owner  trustee  ('"Owner 
Trustee").  Each  Trust  will  not  engage  in 
any  business  or  investment  activity 
other  than  issuing  and  selling  one  Series 
of  Bonds  under  an  indenture  (also,  an 
"'Indenture ')  between  the  Owner 
Trustee  of  such  Trust  and  a  Bond 
Trustee. 

4.  Each  Series  of  Bonds  will  be 
collateralized  by  certificates  (the 
"Mortgage  Certificates")  evidencing 
undivided  interests  in  pools  of  mortgage 
loans  (or  participation  interests  in 
mortgage  loans)  that  are  (1)  "fully- 
modified"  pass-through  mortgage- 
backed  certificates  guaranteed  by  the 
Government  National  Mortgage 
Association  ("GNMA  Certificates"),  (2) 
guaranteed  mortgage  pass-through 
securities  issued  by  the  Federal  National 
Mortgage  Association  ("FNMA 
Certificates"),  (3)  mortgage  participation 
certificates  issued  by  the  Federal  Home 
Loan  Mortgage  Corporation  ( "FHLMC 
Certificates")  and  other  collateral 
pledged  to  secure  such  Series  of  Bonds. 
As  appropriate,  the  Applicant  or  a  Trust, 
as  the  issuer  of  a  Series  of  Bonds,  is 
referred  to  herein  as  the  "Issuer**. 

5.  In  the  case  of  each  Series  of  Bonds: 
(a)  The  Issuer  will  bold  no  substantial 
assets  other  than  the  Mortgage 
Certificates;  (b)  each  Series  of  Bcmds 
will  be  secured  by  Mortgage  Certificates 
having  a  collateral  value  determined 
imder  the  related  Indenture,  at  the  time 
of  issuance  and  following  earS  payment 
date,  equal  to  or  greater  than  the 
outstanding  principal  balance  of  such 
Series  of  Bonds;  (c)  distributions  of 
principal  and  interest  received  on  the 
Mortgage  Certificates  securing  each 
Series  of  Bonds  and  any  applicable 
reserve  funds,  plus  reinvestment  income 
thereon,  will  be  sufficient  to  pay  all 
interest  on  such  Series  of  Bonds  and  to 
retire  each  class  of  Bonds  of  a  Series  by 
its  stated  maturity;  (d)  the  Mortgage 
Certificates  will  be  assigned  to  the 
related  Bond  Trustee  and  will  be  subiect 
to  the  lien  of  the  related  Indenture;  and 
(e)  no  liiirntirm  will  permit  substitution 
of  Mortgage  Certificates  pledged  lo 
secure  a  Series  of  Bonds. 

6.  Each  Series  of  Bonds  to  be  issued 
may  contain  one  or  more  classes  of 
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variable  or  floating  interest  Bonds  which 
will  have  a  fixed  maximum  rate  of 
interest  ("interest  rate  cap")  that  will  be 
payable  on  the  Bonds  (or  the  minimum 
rate  of  interest,  in  the  case  of  an 
inverse-floating  rate  Bond).  Any  Series 
of  Bonds  containing  one  or  more  classes 
of  variable  or  floating  interest  rate 
Bonds  will  be  structured  with  reference 
to  the  interest  rate  caps  for  that 
particular  Series,  to  insure  that  the  cash 
flow  scheduled  to  be  received  by  the 
related  Bond  Trustee  from  the  Mortgage 
Certificates  pledged  to  secure  such 
Series  of  Bonds  will  be  sufficient  to 
make  all  payments  of  principal  and 
interest  on  such  Series  of  Bonds,  even  if 
the  interest  rate  on  any  class  of  variable 
or  floating  interest  rate  Bonds  in  such 
Series  climbed  to  the  interest  rate  cap  in 
the  first  interest  period  and  remained 
constant  throughout  the  life  of  such 
Series  of  Bonds.  The  collateral  will  be 
paid  down  as  the  mortgages  underlying 
the  Certificates  are  repaid,  but  will  not 
be  released  from  the  lien  of  the  related 
Indenture  prior  to  the  payment  of  such 
Series  of  Bonds. 

7.  In  addition  to  the  issuance  and  sale 
of  the  Bonds,  Applicant  intends  to  sell 
Certificates  in  each  Trust  to  a  limited 
number  (initially,  in  no  event  more  than 
twenty-five)  of  sophisticated 
institutional  investors  in  transactions 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933.  as  amended  ("1933  Act").  Such 
institutional  investors  may  include  one 
or  more  banks,  savings  and  loan 
associations,  insurance  companies,  and 
pension  plans  or  other  investors  that 
would  have  prior  experience  in  making 
investments  in  mortgage  related 
securities  or  real  estate  ("Eligible 
Institutions").  Applicant  submits  that 
Eligible  Institutions  have  such 
knowledge  and  experience  in  financial 
and  business  matters  as  to  evaluate  the 
risks  and  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgages,  mortgage  related  securities 
and  residual  interests  in  mortgage 
related  securities,  such  as  those 
represented  by  the  Certificates.  Each 
Eligible  Institution  will  be  required  to 
represent  that  it  is  purchasing  such 
Certificates  for  investment  purposes.  In 
addition,  the  Trust  Agreement  relating 
to  each  Trust  will  further  prohibit  the 
transfer  of  any  Certificates  if  there 
would  be  more  than  one  hundred 
owners  of  such  Certificates  at  any  time. 

8.  Neither  the  Certificateholders,  the 
related  Owner  Trustee  nor  the  related 
Bond  Trustee  will  be  able  to  impair  the 
security  afforded  by  the  Mortgage 
Certificates  to  the  holders  of  the  Bonds. 
The  related  Indenture  will  provide  that 


without  the  consent  of  each  Bondholder 
to  be  affected,  neither  the 
Certificateholders,  the  related  Owner 
Trustee  nor  the  related  Bond  Trustee 
will  be  able  to:  (1)  Change  the  stated 
maturity  on  the  related  Series  of  Bonds; 
(2)  reduce  the  principal  amount  or  the 
rate  of  interest  on  the  related  Series  of 
Bonds;  (3)  change  the  priority  of  the 
repayment  on  any  class  of  the  related 
Series  of  Bonds;  (4)  impair  or  adversely 
affect  the  Mortgage  Certificates  securing 
the  related  Series  of  Bonds;  (5)  permit 
the  creation  of  a  lien  ranking  prior  to  or 
on  a  parity  with  the  lien  of  the  related 
Indenture  with  respect  to  the  Mortgage 
Certificates:  or  (6)  otherwise  deprive  the 
related  Bondholders  of  the  security 
afforded  by  the  lien  of  the  related 
Indenture. 

9.  The  sale  of  the  Certificates  in  each 
Trust  will  not  alter  the  payment  of  cash 
flows  under  the  related  Indenture 
including  the  amounts  to  be  deposited  in 
the  collection  account  or  any  reserve 
fund  created  pursuant  to  the  related 
Indenture  to  support  payments  of 
principal  and  interest  on  the  related 
Series  of  Bonds. 

10.  Each  Trust  Agreement  will  require 
that  no  holder  of  a  controlling  interest  in 
any  Trust  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act], 
will  be  affiliated  with  the  statistical 
ratiag  agency  rating  the  related  Series  of 
Bonds  or  the  Owner  Trustee. 

11.  The  interest  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  Sale  of  Certificates  in  each  Trust, 
and  there  will  not  be  a  conflict  of 
interest  between  the  Bondholders  and 
the  Certificateholders  for  the  following 
reasons:  (a)  The  Mortgage  Certificates 
which  initially  will  be  deposited  into 
each  Trust  and  pledged  to  secure  the 
Series  of  Bonds  issued  by  such  Trust 
will  not  be  speculative  in  nature 
because  it  will  consist  of  GNMA 
Certificates,  FNMA  Certificates  and/or 
FHLMC  Certificates,  which  Mortgage 
Certificates  are  guaranteed  as  to  timely 
payment  of  interest  and  timely  or 
ultifiiate  payment  of  principal  by  each 
respective  entity;  (b)  each  Series  of 
Bonds  will  only  be  issued  provided  an 
independent  nationally  recognized 
statistical  rating  agency  has  rated  such 
Series  of  Bonds  in  one  of  the  two  highest 
rating  categories,  which  by  definition 
means  that  such  nationally  recognized 
statistical  rating  agency  has  determined 
that  the  capacity  of  the  issuing  Trust  to 
repay  principal  and  interest  on  such 
Series  of  Bonds  is  extremely  strong;  (c) 
the  related  Indenture  under  which  each 
Series  of  Bonds  will  be  issued  subjects 
the  collateral  pledged  to  secure  such 
Series  of  Bonds,  all  income  distributions 


thereon  and  all  proceeds  from  a 
conversion,  voluntary  or  involuntary,  of 
any  such  collateral  to  a  first  priority 
perfected  security  interest  in  the  name 
of  the  Bond  Trustee  on  behalf  of  the 
Bondholders;'  and  (d)  the 
Certificateholder  will  be  entitled  to 
receive  current  distributions 
representing  the  residual  payments  on 
the  collateral  from  the  related  Trust  in 
accordance  with  the  terms  of  the  related 
Trust  Agreement,  which  distributions 
are  analogous  to  dividends  payable  to  a 
shareholder  of  a  corporate  issuer  of 
collateralized  mortgage  obligations. 
Further,  the  Certificateholders  will  be 
liable  for  the  expenses,  taxes  and  other 
liabilities  of  such  Trust  (other  than  the 
principal  and  interest  on  the  Bonds)  to 
the  extent  provided  in  the  related  Trust 
Agreement  and  not  previously  paid  from 
the  Trust  estate.  The  choice  of  the  form 
of  issuer  for  a  Series  of  Bonds  and  the 
identity  of  the  Certificateholders, 
however,  will  not  alter  in  any  way  the 
payments  made  to  the  holders  of  such 
Series  of  Bonds,  which  are  payments 
governed  by  an  Indenture  which  will 
meet  the  requirements  of  the  1939  Act. 

12.  The  election  by  any  Trust  to  be 
treated  as  a  real  estate  mortgage 
investment  conduit  (A  "REMIC")  under 
the  Internal  Revenue  Code  of  1986,  will 
have  no  effect  on  the  level  of  the 
expenses  that  would  be  incurred  by  any 
such  Trust.  The  related  Trust  Agreement 
of  any  Trust  that  elects  to  be  treated  as 
a  REMIC  will  provide  that  all 
administrative  fees  and  expenses  in 
connection  with  the  administration  of 
the  Trust  will  be  paid  or  provided  for  in 
a  manner  satisfactory  to  a  nationally 
recognized  statistical  rating  agency.  The 
related  Trust  Agreement  of  any  Trust 
that  elects  to  be  treated  as  a  REMIC  will 
provide  for  the  payment  of 
administrative  fees  and  expenses  by 


■  Each  ladenture  shall  specifically  provide  thai  no 
amounts  may  be  released  froin  the  lien  of  such 
Indentui^  (o  be  remitted  to  the  i^lated  Issuer  (and 
any  Certiflcateholder)  until  (i)  the  related  Bond 
Ti^stee  has  made  the  scheduled  payment  of 
piincipal  and  interest  on  the  related  Series  of 
Bonds,  (ii)  the  related  Bond  Trustee  has  received  all 
fees  currently  owed  to  it.  (iii)  the  nrm  of 
independent  accountants  referred  to  in  such 
Indenture  has  received  all  fees  owed  to  it  for 
services  rendered  under  such  Indenture,  and  (iv)  to 
the  extent  required  by  any  Indenture  related  to  a 
Series  of  Bonds,  deposits  have  been  made  to  certain 
reserve  funds  which  will  ultimately  be  used  to  make 
payments  of  principal  and  interest  on  such  Series  of 
Bonds.  If  the  Issuer  of  a  Series  of  Bonds  is  a  Trust, 
once  amounts  have  been  released  from  the  lien  of 
such  Indenture,  the  related  Trust  Agreement  for  the 
related  Trvsl  will  provide  that  the  related  Owner 
Trustee  under  such  related  Trust  Agreement  will 
have  a  Ilea  superior  to  that  of  the  owners  of  the 
Certificate*  of  such  related  Trust  to  the  remaining 
cash  flow  to  the  extent  of  amounts  owed  to  the 
related  Owner  Trustee. 
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one,  or  a  combination  of  two  or  more,  of 
the  methods  outlined  in  the  application. 
Each  Trust  will  ensure  that  the 
anticipated  level  of  fees  and  expenses 
will  be  more  than  adequately  provided 
for,  regardless  of  the  method  which  is 
selected  by  such  Trust  to  provide  for  the 
payment  of  such  fees  and  expenses. 

13.  The  aggregate  interest  of  the 
Certificateholder  in  the  collateral  and 
the  expected  returns  earned  by  such 
owners  will  be  far  less  than  the 
payments  made  to  Bondholders. 
Applicant  does  not  intend  to  deposit  in 
any  Trust,  Mortgage  Certificates  with  a 
collateral  value  which  exceeds  110%  of 
the  aggregate  principal  amount  of  the 
related  Series  of  Bonds. 

14.  Applicant  states  that  the  relief 
requested  is  necessary  and  appropriate 
in  the  pubhc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  for  the 
reasons  set  forth  in  the  application. 

Applicant's  Conditions:  Applicant 
agrees  that  if  the  exemption  is  granted  it 
will  be  expressly  conditioned  on  the 
following: 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act,  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  an  exemption 
from  the  1933  Act. 

2.  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
Section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  The  Mortgage 
Certificates  directly  securing,  each 
Series  of  Bonds  will  be  limited  to  GNMA 
Certificates,  FNMA  Certificates,  and/or 
FHLMC  Certificates. 

3.  All  Mortgage  Certificates,  funds, 
accounts  and  other  collateral  securing 
the  Bonds  ("Collateral")  will  be  held  by 
a  Bond  Trustee.  The  related  Bond 
Trustee  may  not  be  an  affiliate  (as  the 
term  "affiliate"  is  defined  in  Rule  405 
under  the  1933  Act.  17  CFR  230.405)  of 
an  Issuer.  Each  Bond  Trustee  will  have  a 
first  priority  perfected  secuity  or  lien 
interest  in  and  to  all  Collateral  securing 
a  related  Series  of  Bonds. 

4.  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agency  that 
is  not  affiliated  with  the  Applicant.  The 
Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

5.  No  less  than  annually,  an 
independent  public  account  will  audit 
the  books  and  records  of  each  Issuer  of 
a  Series  of  Bonds;  in  addition,  will 
report  on  whether  the  anticipated 
payments  of  principal  and  interest  on 
the  Collateral  continue  to  be  adequate 


to  pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terma. 
Upon  completion,  copies  of  the  auditor's 
report  will  be  provided  to  each  related 
Bond  Trustee. 

6.  In  addition,  the  above 
representations  regarding  the 
Certificates,  the  floating  and  variabte 
rate  Bonds,  and  the  expenses  of  any 
Trust  which  elects  to  be  treated  as  a 
REMIC  (and  as  more  fully  described  in 
the  application)  will  be  express 
conditions  to  the  requested  exemption. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Shirley  E.  HoIKs 
Assistant  Secretary. 
[PR.  Doc.  87-8158  Filed  4-10-87;  8:45aml 
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lRe<.  No.  IC- 15662;  812-6499] 

Freedom  Investment  Trust  II;  Notice  of 

Application 

April  3, 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicant-  Freedom  Investment  Trust 
II. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  sections  2(a)(32}. 
2(aM35).  22(c).  22(d)  and  Rule  22c-l. 

Summary  of  Application:  Applicant 
seeks  an  order  to  permit  its  two  existing 
series  of  shares  and  all  future  series  of 
shares  to  assess  a  contingent  deferred 
sales  charge  on  certain  redemptions  of 
its  shares. 

Filing  Date:  The  application  was  filed 
on  October  14, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
April  27, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
aodhesseS:  Secretary,  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 


Applicant.  Three  Center  Plaza.  Boston. 
MA  02108. 

FOR  FUHTNER  rNFORMATION  COIfTACTt 

Paul  J.  Heaney  (202)  272-2847  or  Special 
Counsel  Karen  L.  Skidmore  (202)  272- 
3023,  Division  of  Investment 
Management. 

SUPPt^MENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants '  Representations 

1.  Applicant  was  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts  and  it 
is  registered  as  an  open-end 
management  investment  company  under 
the  Act.  Applicant  is  authorized  to  issue 
shares  in  series  and  currently  two  series 
of  shares  have  been  authorized,  the 
Freedom  Global  Fund  and  the  Freedom 
Global  Income  Plus  Fund  ("Funds  "). 

2.  Shares  in  each  of  the  Funds  are 
offered  for  sale  to  the  public  through 
broker-dealers  pursuant  to  dealer 
agreements  with  the  Funds'  principal 
underwriter.  Tucker.  Anthony  &  R.L. 
Day,  Inc.  ("Tucker,  Anthony"). 
Applicant  currently  assesses  sales 
charges  of  up  to  4%  of  the  public  offering 
price  on  purchases  of  shares  of  the 
Funds,  except  that  the  initial  sales 
charge  on  shares  of  the  Funds  purchased 
in  excess  of  $2,000,000  or  more  has  been 
eliminated. 

3.  Applicant  proposes  to  impose  a 
contingent  deferred  sales  load  charge 
(the  "CDSL")  on  certain  redemptions  of 
shares  having  an  initial  purchase  price 
of  $2,000,000  or  more.  The  CDSL  would 
only  be  imposed  on  redemptions 
occurring  within  one  year  of  a  purchase 
and  will  never  exceed  V4  of  1%  of  the 
lesser  of  (1)  the  net  asset  value  of  the 
shares  redeemed,  or  (2)  the  total  cost  of 
such  shares.  Tucker,  Anthony  will 
receive  the  proceeds  of  any  CDSL 
received  as  reimbursement  for 
commissions  which  it  has  paid  for  sales 
of  these  shares. 

4.  No  CDSL  will  be  imposed  when  the 
investor  redeems  (1)  amounts  derived 
from  increases  in  the  value  of  his 
account  above  the  total  cost  of  shares 
being  redeemed  due  to  increases  in  the 
net  asset  value  per  share  of  a  Fund.  (2) 
shares  acquired  through  reinvestment  of 
dividend  income  and  capital  gains 
distributions,  or  (3)  shares  held  for  at 
least  one  year. 

5.  In  determining  whether  a  CDSL  is 
payable  and.  if  so,  the  percentage 
charge  applicable,  it  is  assumed  that 
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shares  held  the  longest  are  the  first  to  be 
redeemed.  Shares  held  prior  to  the 
imposition  of  the  CDSL  may  be 
redeemed  without  imposition  of  such 
charge. 

6.  There  is  no  CDSL  on  exchanges  of 
shares  between  the  Funds  but  a  CDSL 
may  be  payable  upon  the  redemption  of 
shares  of  the  Fund  acquired  as  a  result 
of  the  exchange.  For  purposes  of 
calculating  the  CDSL,  the  initial 
purchase  date  will  be  deemed  to  be  the 
date  of  purchase  of  the  shares  of  the 
first  Fund  being  exchanged  rather  than 
the  date  of  the  exchange. 

7.  The  exemptions  requested  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  since  the  proposed  CDSL 
permits  substantial  shareholders  to  have 
the  advantages  of  greater  investment 
dollars  working  for  them  from  the  time 
of  their  purchase  of  shares  of  the  Funds. 
Since  shareholders  purchasing  more 
than  $2,000,000  of  Fund  CDSL  will  pay 
no  sales  charge  on  purchases  of  their 
shares,  it  is  fair  to  impose  the  CDSL  on 
those  investors  who  redeem  their  shares 
before  the  Funds  have  had  an 
opportunity  to  realize  the  anticipated 
benefits  of  the  investment  proceeds  of 
such  shares  (e.g.  reduced  brokerage, 
custodial  costs  and  other  expenses  for 
all  of  the  shareholders  of  the  Funds. 
Thus,  CDSL  should  deter  early 
redemptions  of  shares  which  will  lead  to 
these  benefits  for  all  shareholders  of  the 
Funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Shirley  E.  Hollis. 

Assistant  Secretary. 

jFR  Doc.  87-8159  Filed  4-10-87;  8:45  am) 
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IRel.  No.  IC-15666;  812-6232] 

Salomon  Brothers  Inc.;  Issuance  of 
Stripped  Certificates  Representing 
Interests  in  Bonds  Held  in  the  Custody 
of  a  Bank 

Dated;  April  7,  1987. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act") 

Applicant:  Salomon  Brothers  Inc. 

Relevant  1940  Act  Section:  Exeption 
requested  under  section  6(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
requests  an  exemption  from  all 


provisions  of  the  1940  Act  so  that  it  can 
issue  "stripped"  certificates  representing 
interests  in  the  principal  or  interest 
payments  due  on  certain  bonds  held  in 
the  custody  of  a  major  commercial  bank. 

Filing  Date:  The  application  was  filed 
on  October  23, 1985.  and  amended  on 
March  27, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
May  4, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 

interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  sent  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Cleaiy,  Gottlieb.  Steen  &  Hamilton.  1752 
N  Street  NW..  Washington,  DC  20036. 
Attention:  Edward  F.  Greene,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  A.  Hutchins,  Staff  Attorney  at 
(202)  272-2799  or  Brion  R.  Thompson. 
Special  Counsel  at  (202)  272-3018,  Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management. 

SUPPtEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC'8  commercial  copier,  (800)  231-3282 
(in  Maryland  (301)  258-4300)). 
Applicant's  representations: 

1.  Applicant  is  a  Delaware 
corporation  and  an  indirect  wholly- 
owned  subsidiary  of  Phibro-Salomon 
Inc.  Applicant  also  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934. 

2.  Applicant  proposes  to  offer  for  sale 
component  parts  of  interest-bearing 
bonds  (the  "Bonds")  issued  or  to  be 
issued  by  an  international  financial 
institution  (e.g.,  the  World  Bank,  the 
Inter-American  Development  Bank  or 
the  Asian  Development  Bank),  foreign 
sovereign  governments,  or  corporations 
(the  "Obligor").  Applicant  anticipates 
that  the  Bonds  will  be  intermediate  term 
securities  with  maturities  ranging  from 
five  to  eight  years. 

3.  Applicant  or  an  affiliate  thereof  (as 
"Depositor")  will  purchase  directly  from 
the  Obligor,  or  in  the  secondary  market, 
some  or  all  of  the  Bonds  of  a  single 
series  and  deposit  them  with  a  bank  (the 


"Custodian").  The  Bonds  will  be  held  in 
the  Custodian's  name  pursuant  to  a 
custody  and  agency  agreement  (the 
"Custody  Agreement")  meeting  the 
requirements  for  unit  investment  trusts 
in  section  2e(a)  of  the  1940  Act.' 
Applicant  proposes  that  the  corporate 
trust  department  of  a  major  commercial 
bank  (with  total  assets  of  not  less  than 
$500,000,000]  act  as  its  Custodian,  and 
states  that  it  will  pay  the  annual  fee  and 
certain  expenses  of  the  Custodian. 

4.  Upon  deposit  of  the  Bonds,  the 
Custodian  will  deliver  to  Applicant 
certain  deposit  receipts  (the 
"Certificates")  representing  interests  in 
the  serially  maturing  interest  and 

principal  payments  on  the  Bonds. 
Thereafter,  the  Certificates  will  be 
offered  only  to  institutional  investors 
who  are  "accredited  investors"  for 
purposes  of  Regulation  D  under  the 
Securities  Act  of  1933  ("1933  Act"),  17 
CFR  230.501-506  (as  now  or  hereafter  in 
effect),  and  who  have  knowledge  and 
experience  in  financial  and  business 
matters  to  be  able  to  evaluate  the  risks 
associated  with  investing  in 
instruments,  such  as  the  Cerfificates, 
that  are  not  redeemable  and  represent 
interests  in  principal  and  interest 
payments  on  the  underlying  Bonds.  The 
Certificates  will  not  be  offered  to 
individuals.  The  minimum  purchase 
price  for  Certificates  will  be  $150,000. 
Since  Certificates  will  be  sold  at  a 
discount,  such  minimum  purchase  price 
will  correspond  to  a  face  amount  in 
excess  of  $150,000. 

5.  Applicant  further  expects  to  (but  is 
not  required  to)  maintain  a  secondary 
market  for  the  Certificates.  Each 
Certificate  will  be  transferable  and 
represent  the  right  to  receive  the  single 
payment  of  interest  or  principal  to 
which  such  Certificate  relates  at  the 
date  of  maturity  of  the  Certificate,  the 
payment  being  equal  to  the  face  amount 
of  the  Certificate. 

6.  The  issue  price  of  each  Certificate 
will  be  equal  to  the  present  value  of  the 
face  amount  of  such  Certificate.  Each 
series  of  Certificates  will  be  offered 
pursuant  to  a  private  placement 
memorandum  containing  appropriate 
disclosure  of  all  material  aspects  of  the 
Cerfificates  and  relevant  information 
concerning  the  Bonds  and  the  Obligor, 


■  Section  28(a)  requires  among  other  things,  the 
custodial  arrangement  to  provide  that  the  Custodian 
muy  not  make  any  payment  to  the  Depositor  except 
for  payments  not  exceeding  what  the  Commission 
may  prescribe  as  a  reasonable  amount  for  providing 
bookkeeping  and  other  administrative  services;  the 
Custodian  shall  have  possession  of  all  the  securities 
in  which  the  assets  of  the  trust  are  invested:  and  the 
Custodian  shall  not  resign  untii  the  trust  is 
liquidated  or  a  successor  Custodian  has  t>een 
designated. 
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the  custodial  arrangement  and  tax 
consequences.  If  the  Certificates  are 
issued  in  connection  with  a  primary 
distribution  of  Bonds  that  is  required  to 
be  registered  under  the  1933  Act.  the 
private  placement  memorandum  may  be 
in  the  form  of,  or  accompanied  by,  the 
Bond  prospectus. 

7.  The  Bonds  may  or  may  not  be 
exempt  from  the  registration  provisions 
of  the  1933  Act.  In  the  case  of  Bonds  that 
are  so  exempt  (for  example,  obligations 
issued  by  certain  international  financial 
institutions  of  which  the  United  States  is 
a  member),  no  trustee  typically  is 
appointed  or  indenture  entered  into  with 
respect  to  the  initial  issuance  of  the 
Bonds.  For  exempt  Bonds,  however, 
there  is  typically  a  fiscal  agency 
agreement  pursuant  to  which  a  bank  as 
agent  for  the  Obligor  of  the  Bonds 
agrees  to  disburse  principal  and  interest 
to  holders.  Bonds  that  are  registered  will 
generally  be  issued  pursuant  to  an 
indenture  qualified  under  the  Trust 
Indenture  Act  of  1939  ("1939  Act"). 

8.  Under  the  proposed  arrangement, 
the  Bonds  will  be  held  in  name  of  the 
Custodian  for  the  Benefit  of  the 
Certificateholders.  The  Obligor  will  pay 
all  interest  and  principal  payments  due 
on  the  Bonds  held  in  custody  directly  to 
the  Custodian.  The  Custodian  will 
disburse  the  payments  to  holders  of  the 
Certificates  to  which  such  payments 
relate  upon  their  presentation  and 
surrender.  In  addition,  a  holder  owning 
Certificates  evidencing  beneficial 
ownership  of  the  entire  principal  amount 
of  a  Bond  and  the  remaining  unpaid 
interest  due  thereon  ("Whole 
Certificate")  will  be  entitled  to 
surrender  such  Whole  Certificate  to  the 
Custodian  and  direct  the  Custodian  to 
register  on  the  books  of  the  Obligor's 
fiscal  agent  a  transfer  to  that  holder  of  a 
Bond  in  an  aggregate  principal  amount 
corresponding  to  the  Whole  Certificate 
so  surrendered.  The  Custodian  will,  in 
effect,  act  as  both  the  receiving  and 
disbursing  agent,  and  may  appoint  sub- 
paying  agents. 

9.  The  Custody  Agreement  will 
provide  that  Certificateholders,  as 
owners  of  direct  interest  in  the  Bonds, 
will  possess  all  of  the  rights  and 
privileges  of  owners  of  the  Bonds, 
except  that  the  Custodian  shall  have  the 
sole  and  exclusive  right  to  hold  the 
underlying  Bonds  on  behalf  of 
Certificateholders  and  to  act  on  behalf 
of  the  Certificateholders  in  the  event  of 
a  default  should  they  so  request  («8 
described  below).  The  Custodian  will 
achnowledge  in  writing  in  the  Custody 
Agreement  that  the  Bonds  are  held  for 
the  accounts  of  Certificateholders  and 
will  not  be  subject  to  any  right,  charge. 


security  interest,  lien  or  claim  of  any 
kind  in  favor  of  the  Custodian  or  any 
person  claiming  through  it.  All  payments 
received  by  the  Custodian  will  be 
immediately  available  upon  receipt  to 
holders  of  Certificates  entitled  to  such 
payments,  and  the  Custodian  will  not  be 
authorized  to  exercise,  with  regard  to 
any  such  payment  received,  any 
investment  discretion  whatsoever. 

10.  Applicant's  compensation  for  its 
activities  in  connection  with  the 
proposed  issuance  of  the  Certificates 
will  be  an  amount  equal  to  the 
difference  between  the  aggregate 
amount  it  receives  from  the  sale  of  the 
Certificates  and  the  cost  of  acquiring  the 
underlying  Bonds  and  the  related 
transaction  expenses  (including  the 
expenses  and  charges  of  the  Custodian], 
and  the  profits  realized,  if  any,  as  a 
result  of  trading  Certificates  in  the 
secondary  market.  Applicant  asserts 
that  the  purpose  of  the  proposed 
arrangement  is  to  provide  a  more 
flexible  market  for  debt  securities  of  the 
Obligor,  thereby  increasing  liquidity  and 
assisting  financially  sophisticated 
institutional  investors  in  matching  their 
portfolio  requirements  with  such 
available  investments. 

11.  The  indentures  governing  the 
issuance  of  the  Bonds  will  contain 
provisions  permitting  acceleration  of 
interest  and  principal  payments  upon 
the  occurrence  of  certain  events. 
Acceleration  provisions  contained  in 
Bond  indentures  generally  provide  that 
if  the  Obligor  is  in  default  for  a  given 
period  on  the  payment  of  the  principal 
or  interest  on  any  bonds  or  notes 
(including  the  Bonds]  or  of  certain  other 
obligations,  then  the  holder  of  any  of  the 
Bonds  may  elect  to  accelerate  the 
principal  of  the  Bonds  held  by  him,  and 
the  Obligor  must  pay  such  principal, 
together  with  interest  accrued  thereon 
through  the  date  of  payment,  unless 
prior  to  that  time  all  such  defaults  are 
cured. 

12.  In  the  aggregate,  the 
Certificateholders'  rights  in  the  event  of 
a  default  on  the  underlying  Bonds  will 
be  the  same  as  direct  holders  of  the 
Bonds,  i.e.,  to  elect  to  accelerate  the 
principal  of  the  Bonds,  and  thereby 
make  the  Obligor  pay  such  principal, 
together  with  interest  accrued  thereon 
through  the  date  of  payment,  unless 
prior  to  that  time  all  such  defaults  are 
cured.  However,  under  the  proposed 
arrangement,  individual 
Certificateholders  will  have  to  notify  the 
Custodian  of  such  holders'  election  to 
accelerate  and  the  Custodian  will  only 
notify  the  Obligor  that  the  principal  on 
all  of  the  Bonds  represented  by  a 
specific  Certificate  is  accelerated  if  a 


stated  percentage  of  holders  so  notify  it. 
Moreover,  in  the  event  of  such  a  default 
by  the  Obligor,  a  holder  of  a  Whole 
Certificate  representing  ownership  of  all 
the  principal  and  remaining  unpaid 
interest  due  on  a  Bond  will  continue  to 
have  the  above-mentioned  right  to 
surrender  such  Whole  Certificate  and 
direct  the  Custodian  to  register  on  the 
books  of  the  Obligor's  fiscal  agent  a 
transfer  to  that  holder  of  such  Bond  in 
the  appropriate  aggregate  principal 
amount.  Such  Whole  Certificateholder 
will  have  the  same  rights  with  regard  to 
the  defaulted  Bond  as  any  other 
Bondholder. 

13.  If  the  Obligor  fails  to  make  any 
payment  due  on  the  Bonds,  the  holder  of 
any  Certificate  not  paid  by  virtue  of 
such  default  may  sue  the  Obligor 
directly,  or,  if  not  permitted  to  maintain 
such  an  action  under  applicable  law,  he 
may  cause  the  Custodian  to  commence 
or  join  such  an  action  against  the 
Obligor  to  recover  the  amount  due  on 
such  Certificate  at  the  holder's  expense. 
Also,  in  the  event  of  a  default  on  any 
Bonds  which  triggers  acceleration  (e.g., 
non-payment  which  continues  beyond 
the  specified  cure  period],  the  holders  of 
25  percent  in  the  aggregate  of 
"amortized  face  amount"  (as  defined  in 
the  application]  of  Certificates  then 
outstanding  may  direct  the  Custodian  to 
take  such  action  as  such  holders  deem 
appropriate  with  regard  to  all  of  the 
Bonds  of  the  defaulting  Obligor  then 
held  by  the  Custodian. 

14.  In  the  case  of  an  acceleration,  the 
Custodian,  as  representative  of  the 
Certificateholders,  will  have  the  same 
rights  as  any  other  Bondholder  to 
deliver  notice  to  the  Obligor  (or  to  the 
Bond  trustee,  in  a  case  of  Bonds  issued 
pursuant  to  an  indenture  qualified  under 
the  1939  Act)  stating  that  the  Custodian 
elects  to  declare  the  principal  of  all  of 
the  Bonds  then  held  by  the  Custodian  to 
be  immediately  due  and  payable.  At 
such  time  as  the  Bonds  are  accelerated, 
the  interest  of  each  holder  of 
Certificates  in  the  Bonds  would  be 
transformed  into  an  undivided  interest 
in  all  of  the  proceeds  thereafter  received 
on  such  Bonds,  allocated  in  proportion 
to  the  relative  amortized  face  amounts 
of  the  respective  Certificates. 

15.  Without  conceding  the 
applicability  of  the  1940  Act  to  the 
proposed  offering  of  the  Certificates 
(absent  an  acceleration  of  the  obligation 
to  pay  the  principal  and  interest  on  the 
underlying  Bonds  upon  a  default). 
Applicant  asserts  that  it  would  be 
approporiate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  1940 
Act  to  exempt  the  proposed 
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arrangement  from  all  provisions  of  the 
1940  Act.  Applicant  submits  that,  except 
in  the  event  of  an  acceleration  of 
principal  and  interest  payments  on  the 
Bonds,  the  Certificates  will  represent  a 
direct  ownership  interest  in  the  principal 
or  interest  in  the  underlying  Bonds. 
Applicant  further  submits  that  neither 
the  structure  nor  the  mode  of  operations 
of  the  proposed  arrangement  resembles 
a  typical  investment  company,  and 
offering  of  the  Certificates  to  financially 
sophisticated  institutional  investors  is 
not  the  type  of  transaction  that  needs  to 
be  regulated  under  the  1940  Act. 
Applicant  contends  that  the  Custodian 
will  not  be  trading,  dealing,  or  generally 
investing  in  securities  and.  thus,  will  not 
exercise  any  investment  discretion,  but 
will  perform  only  administrative  and 
mechanical  functions. 

16.  Applicant  asserts  that  the 
selection  of  the  underlying  securities 
will  be  made  prior  to  the  purchase  of 
Certificates,  and,  thus,  will  be  known  by 
the  purchaser  at  the  time  of  purchase. 
Moreover,  since  the  Certificates  will  be 
sold  on  the  basis  of  the  creidt  of  the 
Obligor  on  the  underlying  Bonds, 
Applicant  asserts  that  the 
Certificateholders  will  look  ultimately  to 
the  OWigor  for  their  assurance  of 
repayment,  not  to  the  Applicant. 
Depositor  or  Custodian.  Applicant 
further  asserts  that  even  if  an 
investment  company  is  formed  upon 
acceleration  of  interest  and  principal 
payments  on  the  Bonds,  such  company 
would  be  engaged  in  activities 
associated  with  its  liquidation  and,  thus, 
should  be  deemed  exempt  from  all 
provisions  of  the  1940  Act  under  section 
7(b)  of  the  1940  Act. 

17.  In  addition.  Applicant  represents 
that  each  Certificate  and  the  Custody 
Agreement  will  provide  that  the 
Certificateholder  is  the  real  party  in 
interest  and  shall  have  the  right  upon 
default  to  proceed  directly  and 
individually  against  the  Obligor  (to  the 
extent  permitted  by  law]  in  the  manner 
such  holder  deems  appropriate.  Because 
of  the  structure  of  the  proposed 
arrangement  and  the  nature  of  the  direct 
interests  represented  by  Certificates, 
Applicant  asserts  that  the  arrangement 
will  present  no  risk  of  loss  separate  from 
or  in  addition  to  that  presented  by  the 
underlying  investment  in  the  Bonds 
themselves.  Applicant  believes  that  the 
Custodian's  obligation  under  the 
Custody  Agreement  to  enforce  the 
Certificateholders'  rights  will  provide  a 
sufficient  safeguard  against  the  potential 
problems  associated  with  a  pool  of 
liquid  assets  that  are  the  principal 
concern  of  the  1940  Act  and,  more 
generally,  will  provide  adequate 


assurance  that  the  Certificates  will  be 
paid  iH  accordance  with  their  terms. 

For  the  Coramission.  by  the  Division  of 
Investment  Manageraent.  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  87-8200  Filed  4-10-87;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2271] 

Dectaration  of  Disaster  Loan  Araa; 
Massachusetts 

Plymouth  County  and  the  adjacent 
Counties  of  Barnstable  and  Norfolk  in 
the  State  of  Massachusetts  constitute  a 
disaster  area  because  of  damage  from 
coastal  flooding  which  occurred  on 
January  2. 1987.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  dose  of  business  on  June  2, 1987. 
and  for  economic  injury  until  the  close 
of  business  on  January  4. 1988.  at  the 
address  listed  below: 
Disaster  Area  1  Office.  Small  Business 

Administration.  15-01  Broadway, 

Fairlawn.  New  Jersey  07410, 

or  other  locally  announced  locations. 
The  interest  rates  are: 

I  Perceni 

Homeowners  with  credit  Bvailable 
el»ewlier« »     BJOOO 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere ._ - 7.500 

Businesses  without  credit  available 
elsewhere _ _ 4.000 

Businesses  (E3DL]  withoot  credit 
avaikUe  elsewhere. 4.000 

Other  (noB-proftt  organizations  in- 
cluding charitable  and  religious 
organizatioas &500 


The  number  assigned  to  this  disaster 
is  227106  for  physical  damage  and  for 
economic  injury  the  number  is  651500. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  April  3, 1967. 
James  Abdnor. 
Admamstrator. 
|FR  Doc.  87-8133  Piled  4-10-87;  8:45  am) 

BILLtNO  COOE  ■OIS-OI'M 

[Declaration  of  Disaster  Loan  Area  #2273] 

Declaration  of  Disaster  Loan  Area; 
MassaciHjaetts 

The  City  of  Lowell,  Massachusetts, 
constitutes  a  disaster  area  because  of 
damages  from  a  Rre  which  occurred  on 


March  23, 1987.  in  the  Lawrence 
Manufacturing  Complex.  Applications 
for  loans  for  physical  damage  may  be 
filed  imtil  the  dose  of  business  on  June 
8. 1987.  and  for  economic  injury  until  the 
close  of  business  on  Jarruary  7. 1988.  at 
the  address  listed  below: 
Disaster  Area  1  office.  Small  Business 

Administration,  15-01  Broadway. 

Fairlawn,  New  Jersey  07410, 
or  other  locally  announced  locations. 

The  inteeest  rates  are: 

Perotmt 

Homeowners  with  crecUt  available 
elsewhere 8JXX) 

Homeowners  wiUiout  credit  avail- 
able elsewhere-.—— 4j000 

Businesses  with  credit  available 
elsewhere. 7.500 

Businesses  without  credit  available 
elsewhere _ 4.000 

Businesses  (EIDL)  withoni  credit 
availaisie  elsewhere. 4.000 

Other  (noo-profit  organizations  in- 
cluding charitable  and  religious 
organizations 9.500 

The  nun^>er  assigned  to  this  disaster 
is  227305  for  physical  damage  and  for 
economic  injury  the  number  is  651600. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006) 

Dated:  April  7, 1987. 
James  Abdnor, 
Administrator. 
[FR  Doc.  87-8154  Filed  4-10-87;  8:45  amj 

BILUNG  COOE  ■02»41-« 

[Declaration  of  Disaster  Loan  Area  #2272] 

Declaration  of  Disaster  Loan  Area; 
Mississippi 

Warren  County  in  Ae  State  of 
Mississippi  constitutes  a  disaster  area 
because  of  damage  from  severe  storms, 
tornadoes,  torrential  rains  and  flooding 
which  occurred  on  March  17  and  18, 
1987.  Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  June  6. 1987.  and  for 
economic  injury  until  tiie  dose  of 
business  on  January  7. 1988,  at  the 
address  listed  below: 
Disaster  Area  2  Office,  Small  Business 

Administration.  120  Ralph  McGill 

Blvd..  14th  Floor.  Atlanta.  Georgia 

30308, 
or  other  locally  announced  locations. 

The  interest  rates  are: 

PercMtt 

Homeo«iaiets  with  credit  available 
elsewhere ~ 8.000 

Homeowners  withoot  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere — 7.500 

Businesses  without  credit  available 
elsewhere - - 4.000 
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percent 


Businesses  (EIDL)  without  credit 
available  elsewhere 4.000 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations) 9.500 


The  number  assigned  to  this  disaster 
is  227212  for  physical  damage  and  for 
economic  injury  the  number  is  651600. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  April  7, 1987. 
James  Abdnor, 
Administrator. 

|FR  Doc.  87-8135  Filed  4-10-87;  8:45  am] 
BILUNG  CODE  a02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreenwnts 
Filed  During  the  Week  Ending  Apr.  3, 
1987 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408, 
409,  412.  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44764 

Parties:  Members  of  International  Air 
Transport  Association. 
Date  Filed:  March  31, 1987. 
Subject  Cargo  Rates  from  Morocco. 
Proposed  Effective  Date:  April  1. 1987. 

Docket  No.  44765 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  March  31, 1987. 

Subject  Composite  Currency 
Revalidation. 

Proposed  Effective  Date:  April  1, 1987. 

Docket  No.  44770  R-1— R-4 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  April  3. 1987. 

Subject  Increase  Cargo  Rates  UK  to 
US. 

Proposed  Effective  Date:  May  1, 1987. 

Docket  No.  44771  R-1— R-32 

Parties:  Members  of  International  Air 
Transport  Association. 

Date  Filed:  March  26, 1987. 

Subject  Africa /Mid-East— TC3  Fares. 

Proposed  Effective  Date:  April  1, 1987. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  87-8214  Filed  4-10-87;  8:45  am] 
eiUJMG  cooc  Mio-es-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed 
During  the  Week  Ending  April  3, 1987 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases, 
a  final  order  without  further 
proceedings. 

Docket  No.  44766 

Date  Filed:  March  31, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  28, 1987. 

Description:  Application  of  Skagway 
Air  Service,  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  authority  to  engage 
in  interstate  and  overseas  scheduled  air 
transportation  of  persons,  property,  and 
mail:  Between  any  point  in  any  State  in 
the  United  States  or  the  District  of 
Columbia,  or  any  territory  or  possession 
of  the  United  States,  and  any  other  point 
in  any  State  of  the  United  States  or  the 
District  of  Columbia,  or  any  territory  or 
possession  of  the  United  States. 

Docket  No.  44772 

Date  Filed:  April  3, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  1, 1987. 

Description:  Application  of  Eastern 
Air  Lines,  Inc.,  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  so  as 
to  authorize  service  as  follows:  Between 
the  terminal  point  New  York,  N.Y./ 
Newark,  N.J.  and  the  coterminal  points 
Rio  de  Janeiro  and  Sao  Paulo,  Brazil. 

Docket  No.  44774 

Date  Filed:  April  3. 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  1, 1987. 

Description:  Application  of  Tower 
Air,  Inc.,  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations 


applies  for  a  certificate  of  public 
convenience  and  necessary  (or 
amendment  of  its  current  certificate) 
authorizing  it  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  on  a  permissive  basis, 
between  New  York,  N.Y.,  on  the  one 
hand,  and  Stockholm,  Sweden,  on  the 
other  hand. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  87-8215  Filed  4-10-87;  8:45  am] 
WtXING  CODE  4910-S2-M 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-B7-5] 

Petition  for  Exemption;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  May  4, 1987. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  915G, 
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FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11.27  of 
Part  0  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Petitions  for  Exemption 


Issued  in  Washington,  DC.  on  April  7, 1987, 
Leonard  R.  Smith, 

Program  Manager,  Program  Management 
Staff. 


DocKat  I 
No       ' 


PottKjn^f 


Regulation*  Affected 


uMCfiplKyn  Cm  friM  nu(M 


25179 
25089 
23875 
2St76 

25161 
24915 

25191 


25168 

11t*4 


035CE 
25220 

014NM 


Israel  Aircratt  Industries - 

Hawkins  and  Powers  Aviation.  Inc. 

Beech  Arcratt  Corporation 

Regional  A«l«e  Association 

Mesa  Airlines _.._ _ _., 

Alaska  Air  Camera  Association 


14  CFR  Part*  43.  tS.  and  145 

14  CFR  137.53<C)(g) 

14  CFR  45.29<b)(2| 

14  CFR  135  293.  135.297,  and  135.351(0.. 


14  CFR  135.181(aK2) 

14  CFR   121.119.  121.851,   135.213. 
135.225. 


I^onhwest  Airlines.  Inc.. 


.  14  CFR 


Evergreeo  imewiatiowal  Airinai.  Inc.. 
American  Airlines,  inc 


121.371(^  ar 
121.583<4<8) 


and  121.378.. 


14  CFR' 

14  CFR  121.99  an*  1Z1.3S1M. 


Beech  Akcralt  Corporation 

Eagle  Internatioaal  Minstries „ 

GuWstraam  Aerospace  Corporation 


SFAR  4iq5)<e)(k))... 
14CFR91.303....» 

14  CFR  {2S.813(«.. 


To  aNoar  palKionar  and  its  Bedek  Axiaypw  Oknaion  to  repair,  overttaul.  or  modity  U.S.- 
registered  amalt  and  components  oparatug  witwi  the  UnMd  States. 

To  altow  petitioner  to  operate  its  DC-6  alrcrin  M««ai<  the  capatuMy  to  jettison  one  hati  eH 
IM  kMK)  X  45  seconds  as  required. 

To  Mm  palilnner  to  display  N-numbers  on  the  outtx>ard  swtaoes  ol  the  angHis  nacelles 
on  its  Model  2000  and  Model  1 1 5-67  arcraa 

To  Mow  members  ol  (he  Regional  Airkne  /tesoaation  and  any  other  commuMr  avkne  to 
pernul  the  aakslactory  completion  cA  an  approved  course  ol  training  in  an  airplane 
Advanced  Training  Device  to  tie  subsMuted  lor  the  necuwem  pilot  oompaWncy/ 
inalnjmeni  pr^iliciency  check  requirements  c4  Part  135  on  an  alternating  basis 

To  anow  pektoner  to  utftze  dnft  down  procedures  in  lieu  ol  wastlnQ  Iw  requirements  o< 
tie  regulations. 

To  attow  Alaska  Air  Carriers  Aaaadaaun  member  airlinas  rdM  to  the  extort  thai  in  Alaska 
weather  obaervaaons  provided  by  A-Paid  observers  shall  be  oorwdered  latest  weather 
tor  the  purpoae  ot  initiating  IFR  appmarhes  and  dapartores  in  pertormanoe  wMh 
putilished  procedures  in  order  to  prcwiiM  eiaenlW  service  to   Alaskan  communities. 

To  alkiw  petitioner  to  contract  with  ongmal  aquipnisnl  manulacturers  and  toreign  repair 
stations  tbat  are  certiiicated  and  ^MHiiWali  oaad  under  Sia  Frendv  Weal  Gannan, 
and  United  Kingdom  avil  aviation  authooties  lor  Inapaclion.  rapav.  and  overhaiJ  of 
aelected  aircratt  parts  to  support  Its  Boeing  B-747  and  B-757  arcralt. 

To  aNow  petWonei   to  transport  empkjyees  and  dependents  on  OC-^  cargo  MglKs. 

To  alow  ptilioiiei  to  operate  its  airplanes  tietween  Wilmmgton.  North  Carolina,  and  St 
Croix  and  St.  Thomas.  Virgm  Mands.  «<•  Naaaaa.  aMIioMi  iirni !!■■■»;  twcxraiy  ladn 
communicalions  behveer  each  aiipla>»  and  ttw  diapalcii  oHce  along  the  named  routes. 

To  Mow  the  aisle  Mdth  to  be  less  than  IS  llMhea  al  locaSota  25  inches  or  more  from  the 
loor  on  their  300  senes  airplanes  equipped  with  (he  executive  iraerior. 

Petitioner  seeks  a  kjn  and  complele  exempton  to  operate  its  Boemg  7S7  Slate  I  aircraft 
In  (he  U  S  As  an  altemative  to  a  compWe  exempeon.  petitioner  seeks  rskel  to  altow 
tawer  operabons  at  a  specified  airport 

To  permt  installation  ol  fixed  txjikheads  wiVi  doors  that  divide  the  passenger  cabx  into 
two  subobin  areas  tor  GULFSTREAM  MODEL  GIV  AIRCRAFT  apera«ng  tinder  pert  91 


Petitions  for  Exemption 


Docket 
No 


Petiboner 


Regultfnns  allectad 


Desor»llon  o«  ram  sought  aaposltkan 


25005 


25074 


25038 


25190 


24938 


20816 

and 

20187 

23392 


Cntical  Care  Services.  Inc 


14   CFR    13S.2iaM   and    135.225(4.   (b). 
■nd(0. 


Aero  Industries.  Inc.. 


14  CFR  135.267. 


Skywortd  Airknee.  Inc ... 
Raneome  Airknes,  Inc.. 


Piedmont  Airknea... 


14  CFR  121.503(4  and  (b)  and  121.511(8). 


14  CFR  121.41  llaMD.  (a)(2).  (a)(3),  and 
(aM6)  and  121.413(b)  and  (O. 


14  CFR  121.98_ 


Zephyrhills  Parachute  Cemer .. 


14      CFR       9l.i5(aM2).       91.47.      and 
105.43(a)(2). 


Beaver  Avialion  Service,  Inc.. 


14  CFR  141 


91(a)i.. 


To  alow  qualilied  pitots  in  command  to  uae  weather  inlormation  based  on  their  own 
observations  for  operations  under  both  sMiawwl  IMgM  lUaa  and  viaual  fligM  rulaa.  the 
conduct  of  instrument  approach  procedures  at  airporta  withoul  approved  weather 
reporting  facilities,  and  qualified  pitots  in  command  to  take  of)  from  exports  without 
having  approved  weether  reporting  facilities  at  tooaB  aiiporta.  Oenad.  tilarch  X.  1987 

To  alkwr  pebtioner  to  assign  a  Ikght  crowmswasr  and  As  Aghl  orewmenbers  to  accept 
duty  during  flight  time  without  having  had  a  least  10  consecutive  hours  of  rest  dunng  the 
24-hour  period  preceding  the  planned  completion  of  the  assignment  Danod.  Maroh  If. 
1987 

To  atkiw  petitioner  to  scfiedule  a  pilot  or  fight  engineer  for  more  than  8  hours  of  flight 
Hole  durng  any  24  consecutive  hours  without  a  real  period  o(  IS  houra  tollBwwg  ttw 
■ighl  tme  Oenad.  March  24,  1987 

To  alk3w  petllKXier  to  utikze  osrtain  tiiglili  t>istf«id  ptd  NgM  inskuctora  kom  Aarotonna- 
Von  and  Aerospatiale  for  the  purpose  ol  tamXig  petitKjner's  xxtial  cadre  of  pHois  in  ttie 
ApfoapalWa  42  type  airplane  in  Toukwae,  Franca.  wKhoul  hoMmg  appropnale  US 
certifEataa  and  ratxigs  and  without  meetxig  all  of  Sia  appknaXe  ^akxng  raquiremenls  of 
Subpart  N  ol  Pwt  121   Gnmad.  Almrcfi  f.  1967 

To  alow  To  allow  peMxmer  to  operate  certain  of  Its  Fokker  F-28  airplanes  without 
maintainlne  contimxMa  communacatnns  under  normal  opersbon  conditKxis  over  the 
entire  route  between  each  axplane  and  tlw  appropnato  dispatch  office.  QrmUmt  Umch 
»,  1987 

To  allow  foreign  netxinals  to  partxapate  m  petKianar's  skydhnng  events  withoul  oompl)Ang 
with  parachuM  equipment  and  packing  requrements  and  the  carnage  of  40  parachutists 
m  the  OCr^lC*!.  OranfMt  Maro)  IT.  laW. 

To  aNow  the  oorxkjct  of  training  at  a  sateNte  base  tocated  ewre  than  25  nautical  milea 
from  the  main  base  ot  operatxxi  Granted.  March  25,  1987. 


DiSRDSITlONS  OF  PETITIONS  FOR  EXEMPTION 


Docket 
No 


Petitnner 


Regulatxjns  aOactod 


Oesciiptkin  of  rektl  aougM  diipoaibon 


24165 
030CE 


Department  ol  the  Air  Force . 

Mooney  Axciaft  C^xp 


14  CFR  91  73(a).. 

14CFR23.991(a|1).. 


24187     Ftonda  Departn-ent  of  Law  Enforcement.. 


14  CFR  91.79(c)  •1.109(a).. 


To  alk>w  the  petitx>ner  to  conduct  certaxi  night  fkght  military  traXxng  operattons  wittiout 

lighted  aircraft  positxxi  lights.  Granted.  Febnjary  18.  1987 
To  allow  mstallatxin  of  ttie  Porsche  PFM3200No3  engxie  in  the  M20L  axplane.  with  two 

klentical  alectnc-dnven  fuel  pumps  for  ttie  ftiel  xiiectKin  system  rather  than  a  fuel  pump 

dxectty  driven  by  the  engxie  Granted.  Fabruary  13,  1987 
To  aUow  petitKxier  to  be  exempted  from  the  FAR  91  79(c).  and  91  109(a)  to  conduct  law 

enforcement  ax  support.  Granted.  March  4,  1987 
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Dockei 
No 

PMMonar 

Description  ol  relwl  sougn  dapositioo 

22473 

Rancome  Airtmes.  hK....        

14  CFR  93  123.  33  125.  93.129 

Avpon  to  candtid  loo  moomontt  oparaMn*  pe>  hour  tbo—  Ih*  l>Ms  apanhad  in  FAn 
9ai23.  on  stub  andi  ol  runways  iit*nng  snon  takeoH  and  landmg  I'STOL")  •*cnll 

per  hour  Gtantaa.  Fabnmy  1.  1967 

|FR  Doc.  87-8112  Filed  4-10-87;  8.-45  am) 

BILLING  COOC  4910-13-M 


National  Airspace  Review 
Enhancement  Progrant;  Advisoiy 
Committee  Meeting 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C  App.  1)  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  National 
Airspace  Review  Enhancement  Program 
Advisory  Committee  (NAREAC).  The 
agenda  for  this  meeting  is  as  follows: 
Opening  Remarks 

NARE  Program  Overview/Direction 
NAREAC  Membership  and 

Responsibilities 
New  Program  Description 
Status  of  Recommendations 
Closing 

DATE:  May  28. 1987.  convenes  at  9:30 

a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
room  1010.  800  Independence  Avenue, 
SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
National  Airspace  Review  Program 
Management  Staff,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  ATO-20,  Washington,  DC 
20591.  (202)  267-3145.  Attendance  is 
open  to  the  interested  pubMc,  but  limited 
to  the  space  available.  To  ensure 
consideration,  persons  desiring  to  make 
statements  at  the  meeting  should  submit 
them  in  writting  to  the  Program 
Manager,  National  Airspace  Review 
Program,  ATO-20,  BOO  Independence 
Avenue,  SW..  Washington  DC  20591,  by 
May  15, 1987.  Time  permitting  and 
subject  to  the  approval  of  the  chairman, 
these  idividuals  may  make  oral 
presentations  of  their  previously 
submitted  statements. 

Issued  in  Washington,  DC  on  April  3, 1987. 
Brooks  C.  Goldman. 
Executive  Director.  NAREAC. 
|FR  Doc.  87-8113  Filed  4-10-87;  8:45  am) 
BILLING  COOE  4110-11-M 


Federal  Raitroad  Administration 

Petitions  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  an  exemption 
from  or  waiver  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  individual  petitions  are 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing,  if  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  f(w  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RST-84-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Communications 
received  before  May  28, 1987  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street.  SW..  Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows; 

West  Virginia  Railroad  Maintenance 
Authority.  South  Branch  Valley  Railroad 
(SBVR) 

(Waiver  Petition  Docket  Numbers  RSGM-87- 
3,  U-87-4,  SA-87-1.  PB-87-1) 

The  West  Virginia  Railroad 
Maintenance  Authority  is  the  operator 


of  the  South  Branch  Valley  Railroad 
(SBVR).  The  Authority  seeks  a  waiver 
for  the  SBVR  TM95  Trackmobile.  They 
plan  to  use  the  vehicle  for  switching 
purposes  at  Grace  Cabin  Road  and  in 
emergencies  to  Greenspring.  West 
Virginia.  The  TM95.  when  used  to  move 
freight  cars  and  provide  a  switching 
service,  is  defmed  as  a  locomotive  and 
must  comply  with  Federal  Railroad 
Administration  (FRA)  safety  standards 
49  CFR  Part  223— Safety  Glazing 
Standards.  Part  229 — Locomotive  Safety 
Standards;  Part  231 — Safety  Appliance 
Standards  and  Part  232 — Power  Brakes 
Regulation.  The  SBVR  indicates  that  the 
Trackmobile  does  not  comply  with  all 
the  requirements. 

The  safety  glazing  is  automotive 
safety  glass  and  not  in  compliance  with 
Part  223.  The  vehicle  is  deficient  in 
proper  headlights  Part  229,  and  the  air 
brake  system  is  not  in  compliance  with 
Part  232.  The  safety  appliances  are  not 
adequate  to  satisfy  Part  231.  The 
Authority  realizes  that  the  Trackmobile. 
because  of  its  configuration  and  size,  is 
not  a  conventional  locomotive  and  it 
could  not  be  equipped  with  all  the  FRA 
required  equipment.  Therefore,  they  are 
requesting  relief  in  order  to  be  allowed 
to  use  it. 

Union  Pacific  Railroad  Company 

(Waiver  Petition  Docket  Number  SA-87-3) 

The  Union  Pacific  Railroad  Company 
seeks  a  temporary  waiver  of  compliance 
with  certain  provisions  of  Safety 
Appliance  Standards  (49  CFR  Part  231) 
for  two  prototype  six  unit  rotary  coel 
gondolas,  UP  48000  and  48001. 

The  cars  are  equipped  with  an 
automatic  spring  applied  parking  brake 
which  operates  in  harmony  with  the 
power  brakes  in  place  of  the 
conventional  handbrake.  Reduction  of 
brake  pipe  pressure  to  40  psi  or  below 
automatically  allows  a  spring  in  the 
brake  cylinder  to  apply  the  parking 
brake.  A  valve  located  on  the  B-end  of 
the  car  allows  manual  operation  of  the 
spring  brake. 

The  cars  are  not  equipped  with  full 
side  and  end  ladders  at  the  BR  and  AL 
comers.  A  four  tread  side  ladder  is 
provided  at  the  BR  and  BL  comers  for 
access  to  the  handbrake  and  crosssover 
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platform.  A  three  tread  side  ladder  is 
provided  at  the  AR  and  AL  comers  for 
personnel  to  ride  on  during  car 
movement.  Full  ladders  are  not  provided 
as  operating  personnel  are  not  required 
to  acces  the  top  of  car.  interior  of  car  or 
high  handbrake. 

The  truck  support  castings  infringe  on 
the  end  sill  area  where  the  lower  end 
handhold  is  to  be  located.  It  thus 
becomes  necessary  to  relocate  the  end 
handholds  twenty-eight  (28)  inches  from 
side  of  car  to  facilitate  truck  and 
underframe  inspection.  An  additional 
sixteen  (16)  inch  handhold  has  been 
provided  at  each  comer  of  A  and  B  ends 
of  car  to  facilitate  uncoupling  lever 
operation.  The  upper  end  handholds 
have  been  eliminated  as  no  longer  being 
required. 

UP  48000  is  currently  undergoing 
testing  at  the  Transportation  Test 
Center,  Pueblo,  Colorado.  Testing  is 
expected  to  be  completed  by  July  1987. 
UP  48001  is  undergoing  structural  tests, 
expected  to  be  completed  by  end  of 
March,  at  which  time  car  will  be  given 
road  tests  in  loaded  and  unloaded 
conditions. 

On  completion  of  testing,  subject  cars 
will  be  placed  in  limited  revenue 
service. 

Issued  in  Washington.  DC.  on  April  3. 1987. 
J.W.  Walsh. 

Associate  Administrator  for  Safety. 
|FR  Doc.  87-8120  Filed  4-10-87;  8:45  am| 

nUJNQ  CODE  491»-0e-M 


National  Highway  Traffic  Safety 
Administration 

Light  Truck  Fuel  Economy  Standards; 
Denial  of  Petition  for  Rulemaking 

agency:  National  Highway  Traffic 
Safely  Administration  (NHTSA). 
Department  of  Transportation. 


action:  Denial  of  petition  for 
rulemaking. 

summary:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  Lands 
Molor  Company,  Inc.,  which  requested 
relief  from  the  light  truck  fuel  economy 
standards  for  model  years  1986  through 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Orron  Kee.  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590  (202- 
36&-4936). 

SUPPLEMENTARY  INFORMATION:  Lands 
Motor  Company  submitted  a  petition  for 
rulemaking,  requesting  relief  from  the 
light  truck  fuel  economy  standards  for 
model  years  1986  through  1988.  That 
company  requested  establishment  of  a 
separate  class  for  its  Precedent  model 
light  truck,  and  a  separate  fuel  economy 
standard  for  that  class.  As  an 
alternative.  Lands  requested 
establishment  of  an  exemption 
procedure  for  small  volume  light  truck 
manufacturers. 

iNftTTSA  recently  attempted  to  contact 
Lands  for  additional  information 
concerning  its  petition.  However,  the 
telephone  number  listed  by  the 
petitioner  is  now  out  of  service.  Also,  a 
letter  sent  to  Lands  by  certified  mail 
wa$  retumed  undelivered. 

Since  NHTSA  is  unable  to  determine 
the  current  status  of  Lands  or  the  extent 
to  which  the  information  provided  in 
that  company's  petition  remains  valid,  it 
will  not  proceed  with  further 
consideration  of  the  petition. 
Accordingly,  the  petition  is  denied  at 
thia  time.  If  Lands  wishes  consideration 
of  its  request  to  be  reopened,  it  should 
submit  a  new  petition  with  up-to-date 
information,  including  a  current  address. 


New  Exemptions 


Issued  on  April  7, 1987. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  87-8174  Filed  4-10-87;  8:45  am] 

BILUNO  CODE  4t10-S«-M 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials 
Transportation;  Applications  for 
Exemptions 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  List  of  applicants  for  exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Bach  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel, 
4 — Cargo-only  aircraft,  5 — Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  May  11, 
1987. 

Address  Comments  To:  Dockets 
Branch.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426,  Nassif  Buildings,  400  7th 
Street,  SW.,  Washington.  DC. 


Appkcabon 


Apphcant 


Regulatxx)(s)  affected 


Nature  of  exetnption  thereof 


9739-N 

9740-N 

9741 -N , 

9742-N 

9743-N..._ 

9744-N 


Urx>cal  Corp..  Lot  Angeles,  CA . 


fMitional  Aerooautics  arx)  Space  Administration. 
Kennedy  Space  Center.  FL 


Moura  Baltenet  Co .  Inc .  iKfounl  Vemon.  NY 

Ml  Engneenng  LUl.  Wett  Yortcsfwe.  England 

AKad-Stgnal  Inc..  Morristown.  NJ _ 

I*)ury  Chemicals,  Chicago.  M. 


49  CFR  173.245 

49  CFR  173.34(c) 

49  CFR  173.260<a)P) 

49  CFR  173.353.  178.245,. 

49  CFR  173.420(a«2) 

49  CFR  173.1S7(aHS) 


To  auttwnze  shlpmeni  of  sodium  tetrathiocartxxiate.  classed  as  a 
corrosive  liquid,  in  a  OCT  Specification  MC-306  cargo  tank, 
(modes  1.  2) 

To  autfKWze  periodic  retesting.  relnapection  and  marking  of  DOT 
specifK^ition  3A.  3AA  and  3AAX  cylinders  every  10  years  nvtien 
shipping  certain  gases  (modes  1.  2) 

Authonzation  to  ship  palletized  electncal  storage  battery,  wet 
classed  as  corrosive  malenal.  m  a  single  year  without  a  structure 
to  withstand  a  superimposed  weight  (modes  1.  2.  3) 

To  manufacture,  mark  and  sell  non-OOT  specification  steel  portable 
tanks  lor  shipping  mettiyl  ttromde.  liquid  classed  as  poison  B 
(modes  1.  2.  3) 

To  aultiorl2e  shipment  of  uranium  heialtuonde  classed  as  radioac- 
tive malenal  m  cylinders  not  manufactured  m  accordance  with 
ANSI  N14  1—1962  standard  (modes  1.  2.  3) 

To  auttnnzs  shipinent  of  benzoyl  peroxide,  wel  with  at  least  30% 
water,  dasssd  as  an  organic  peroxide,  m  a  DOT  Specification 
12B65  fibertxMtd  box  contaKwig  a  bag  with  31  5  pounds  of 
malenal  (mode  1) 
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New  Exemptions— Continued 


9745^... 

9746-N... 
9747-N.. 

9748-N., 

9749-N.., 

97SO-N.. 
9751-N.. 
97M-N.. 

9753-N.. 


9754-N 


9755-N.. 
9756-N. 


9757-N 


975e-N.. 


Appicant 


MaM  Bm  Entenirttes.  (nc .  Vamona.  NJ- - 

Mr  Produda  and  Oemicals.  Inc .  ARentown.  PA .. 
Aafoaol  SeoMM  Co..  Inc.  CKy  ct  Induaty.  CA  ... 

Glial  Bfca.  Coup^  ScMwigMd.  NJ 


Unon  CartMie  Corp^  DantMfy.  CT 


IRECO.  hit,  SM  Lake  C«y.  UT._ _ 

C+L  Inc.,  North  Yo«fc,  Or*,  Canada 

Elhyl  Cwp.,  Baton  Rouga.  LA 

M009  Int,  East  Aurora.  NY 

Aflnn  TlMrmodimanilcs  Corp..  Brokan  Aiiow,  OK 


Exptostve  Technotogy.  Inc.  FanlisM,  CA-. 
General  ElacMic  Co..  Sclwn«ctady.  NY 


Jr  Sanrtcas.  Inc.  Banlcia.  CA.. 


Applicalion  Das  Ga2.  Paila.  FraMca _ 


R«gulaion(s)  altocled 


«9  cm  173J06.  175.3.  178  33-2(b».... 


49  CFR  173.264<b)<1) 

49        CFR        173  iZOOtaMSMI).         173  30ia<). 
173J06(a)OK4.  175.3,  178.33-2<W,  179.33-9. 


49  CFR  171224. 


49  CFR  172i03|c>.  172.324  . 

49  CFR  173  154(a)(l8) 

49  CFR  173.61(0.  1753 

49  CFR  173.354(aK7),  175J.. 


49  CFR  173.302»aX«).  1753. 


49    CFR    173.247,    173.266,    178  19.    P«1    173, 
Subpwt  D,  F,  H. 


49  CFR  173.65(aK4).. 


49  CFR  173.245«aK8). 


49  CFR  173.245«)|»H8) 

49  CFR  173  304(«m3)«.  17833.. 


Nature  ol  exenpHon  thereol 


To  manufacture  mart<  and  sea  non-DOT  specrtKstion  melal  contaw 

ef.  comparatM  to  OCT  SpecilKation  2P.  lor  >t«p«w«ni  o*  oartaM 

ftammabie  and  nonManwnatile  compressed  gasaK.  and  an  nteci- 

oda.  ttqiiefcad  gas  conlanng  no  ponon  A  oc  iwalenal   (mode*  1. 

2.3,4) 
To  aultioiaa  «h«)ment  ot  hydrogen  lluonda.  dassad  as  a  corrosne 

malenal  m  DOT  Specification  38N  cykrKters  (mode  i) 
To  authorize  sTvprnent  ol  »iaac»cid«  oonHmng  no  poqon  A  or  6 

material,  classed  as  nonDammable  gas  and  llanvnabie  kouefied 

gas,  in  norvOCT  speobcation  contamars  twnlar  to  OCT  SpedO- 

cation  2P  (modes  1.  3.  4) 
To  manufacture,  marking  and  sal  norvOCT  speoKcation  tbe>  drums 

ol  not  ewer  75-gallon  capaoly.  smiar  to  the  DOT  speolKation 

21C  eicepi  that  the  lop  head  a  ol  moidad  polyalhylens.  lor 

shipment  ol  hazardous  soMs  auttionzed  «i  a  DOT  Speoiication 

21C  fiber  drum  (modes  1.  2) 
To  atMionze  the  shipment  ol  a  matanal  conlalnng  a  hazanloua 

substanoe  ailhout  listing  the  name  ol  tia  hazardous  substances 

on  ttia  shipping  papers  and  on  the  padiage  when  tisnaporled  by 

pnvale  or  contract  camera  (mode  1 1 
To  authohza  sh^xneru  ol  86%  ammonium  ni»aw  solution,  classed 

as  an  oxidizer,  in  DOT  SpecilKakon  MC-307  or  UC-31 1  msuMcd 

cargo  tanks,  (mode  1) 
To  authorize  ol  detonating  cord,  high  explosive.  Class  A.  lo  be 

shipped  as  a  Class  C  expkmva.  when  oWered  in  a  speolicaVy 

designed  packaging  configuration  (modes  1 .  2,  3.  4| 
To  authorize  sh^iment  ol  motor  fuel  antiknock  compound,  Class  B 

poison,  contained  m  a  metal  can,   sofrounded  by  xermiculite. 

erK:losed  m  a  hennakcally  sealed  melal  can  overpacked  m  a  OCT 

Speoficaiion  2B  liierboard  bo  (modes  1.  3.  4) 
To  manulacturs.  fnark  and  sad  approximately  sot  nonOCT  spectfi- 

cation   pressure   vessels   lor   shipment   of   helium,   classed  as 

nonlammable  gas  (modes  1.  2.  4) 
To  manutodure.  mark  and  se«  non-DOT  apecMicaaon  polyethytene 

containers  not  to  exceed  55  gallon  capacity  oomparable  lo  DOT 

SpecHicalton  34  except  lor  larger  opening  tar  sh^imenl  ol  Viose 

commodities    presently    authorized    in    DOT    Speobcation    34. 

(modes  1.  2.  31 
To  autxmze  ahipmeni  ol  a  High  explosiva.  Class  A.  m  a  specially 

designed  non-DOT  speahcauon  wooden  box  not  to  exceed  700 

pounds  gross  weight  (mode  II 
To  authonze  use  of  a  steal  portable  tank  containing  up  lo.  but  not 

exceed  lO.CXX)  pounds  gross  weight  ol  a  lokd  mixlure  ol  50% 

sodium  hydRixide  and  50%  potassium  hyOioxida.  corrosNe  sokd. 

n.o.s.  dassed  as  a  conoswo  matanal  (mode  1) 
To  authorize  use  ol  a  ilawlGii  steel  dosed  bm  containing  m 

excess  ol  7.000  pounds  gross  weight  of  waste  corrosive  sokd. 

no  a.,  classed  as  corrosive  material,  (mode  t) 
To  auSionze  sixpmeni  ol  Butane,  Oasaed  as  Kammable  gas.  r> 

non-DOT  apecificalion  nonreHMeble  metal  conlaviers  compel  able 

lo  DOT  Spacilicalion  2P  siK«pl  tar  (timani  and  vdume.  Imodes 

1,2.3) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC  on  April  7, 1987. 
|.  Suzanne  Hedgepeth, 
Chief.  Office  of  Hazardous  Materials 
Transportation. 

(FR  Doc.  87-8216  Filed  4-10-87;  8:45  am] 
BILUNC  COOC  4910-WMI 


Office  of  Hazardous  Material* 
Transportation;  Applications  for 
Renewal  or  Modification  of 
Exemptions  or  Applications  To 
Become  Party  to  an  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applications  for  renewal 
or  modification  of  exemptions  or 


Application  to  Become  a  Party  to  an 
Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  a  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 


they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comment  period  closes  April  28, 
1987. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590, 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426,  Nassif  Building.  400  7th 
Street.  SW..  Washington.  HC 
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Appiica- 
tton  No. 

Applicant 

Renew- 
al of 

Exemp- 
tion 

2709-X 

IRECO  Inc.,  Salt  Uke 
City,  UT 

2709 

471 9-X 

Allied-Signal  Inc., 
Morristown,  NJ 

4719 

4884-X 

Solkatronic  Chemicals, 
Inc.,  Fairfield,  NJ 

4884 

5022-X 

National  Aeronautics  and 
Space  Adrmntstration, 
Washington,  DC 

5022 

5206-X 

Mesabi  Powder  Co., 
HIbbing,  MN 

5206 

520e-X 

Nelson  Brothers,  Inc., 
Parish,  AL 

5206 

5600-X 

Solkatronic  Chemicals, 
Inc.,  Fairfield,  NJ 

5600 

6232-X 

McDonnell  Douglas  Corp., 
Saint  Louis,  MO 

6232 

6759-X 

IRECO  Inc.,  Salt  Lake 
City,  UT 

6759 

6824-X 

Bio-Lab,  Inc..  Conyers, 
GA 

6824 

6824-X 

GPS  Industries,  City  of 
Industry,  CA 

6824 

7489-X 

Micor  Company.  Inc., 
Milwaukee.  Wl 

7489 

7526-X 

Schering 
Aktiengesellschaft 
West  Berlin,  West 
Germany 

7526 

7605-X 

General  Dynamics  Corp., 
For  Worth,  TX 

7605 

7607-X 

The  Foxboro  Co..  South 
Non«^alk,  CT 

7606 

7628-X 

Chemtech  Industries,  Inc., 
St.  Louis,  MO 

7628 

7769-X 

Brunswick  Corp.,  Lincoln, 
NE 

7769 

7835-X 

Solkatronic  Chemicals, 
Inc.,  Fairfield,  NJ 

7835 

7835-X 

MG  Industries,  Valley 
Forge,  PA 

7835 

7886-X 

W.M.  Ban^  &  Company, 
Inc.,  Memphis,  TN 

7886 

8096-X 

Pressure-Pak  Container 
Co.,  Inc.,  East 
Hampton.  CT 

8096 

8099-X 

Union  Carbide  Agrkniltural 
Products  Co..  Inc., 
Danbury,  CT 

8099 

8131-X 

National  Aeronautics  and 
Space  Administration. 
Washington,  DC 

8131 

8151-X 

Ropak  West,  Inc..  La 
Mirade.  CA 

8151 

8152-X 

Allied-Signal  Inc.. 
Morristown,  NJ 

8152 

8167-X 

Monstat  Corp..  New  York. 
NY 

8167 

8178-X 

National  Aeronautics  and 
Space  Administration, 
Washington,  DC 

8178 

8184-X 

Trojan  Corp.,  Salt  Lake 
Qty,  UT 

8184 

8209-X 

Coastal  Planes  Airways. 
Inc..  Warrrar  Rot>ins, 
GA 

8209 

8238-X 

ASARCO  Inc..  New  York, 
NY 

8238 

Applrca- 
tion  No. 


8249-X 

8362-X 
8390-X 
8487-X 
8558-X 
8577-X 
8678-X 
869 1-X 
8692-X 
8706-X 

8757->< 
8812-^ 

881 5-X 
8921 -X 


8938-)( 

8956-X 
8958-X 
8969-X 
8977-X 
8986-P( 
8988-X 

8990-X 
8991 -X 
8999-X 

901 4-X 

9023-X 
9036-X 
9052-X 

9063^ 


Applrcant 


LPS  Industries  Inc., 

Formerly  Lawrence 

Packaging,  Newark,  NJ.. 
Altus  Corp..  San  Jose.  CA 

(See  Footnote  ') 

J.T.  Baker  Chermcal  Co., 

Phillipsburg,  NJ 

BrunswKk  Corp.,  Lincoln, 

NE 

Trojan  Corp..  Salt  Lake 

City.  UT 

Micor  Company,  Inc., 

Milwaukee.  Wl 

Eurotainer,  S.A..  Paris. 

France 

AlumirHjm  Company  of 

America,  Pittsburgh,  PA . 
Mitsubishi  International 

Corp.,  New  York,  NY 

Petro-Steel  Division  of 

Prairie  State  Equipment, 

Sioux  Falls.  SD 

Y-Z  Industries.  Inc.. 

Snyder,  TX 

The  Protectoseal  Co.. 

Bensenville,  IL  (See 

Footnote  *) 

Nelson  Brottiers.  Inc., 

Parrish,  AL 

Hoover  Group,  Inc.. 

Beatrice,  NE  (See 

Footnote  ') 

Cryogenic  Services,  Inc., 

Canton.  GA  (See 

Footnote  *) 

Clif  Mock  (Company. 

Conroe,  TX 

Track  of  the  Wolf.  Inc., 

Brooklyn  Park.  MN 

McDonnell  Douglas  Corp., 

Saint  Louis,  MO 

Eurotainer.  S.A.  Paris, 

France 

Cook  Slurry  Co.,  Salt 

Lake  Oty,  UT 

Vann  Systems,  Division  of 

Halliburton  Co.. 

Houston,  TX 

Pressure  Pak,  Inc..  East 

Heimpton,  CT 

Lea-Ronal,  Inc.,  Freeport, 

NY 

Scott  Aviation  Div.  of 

Figgie  International. 

Inc..  Lancaster.  NY 

Hunter  Dnjms,  Ltd., 

Bramalea  Ontario, 

Canada 

Eurotainer,  S.A.,  Paris, 

Frar>ce 

Marison  Co.,  South  Elgin, 

IL 

C^emtcal  Handling 

Equipment  Co..  Inc., 

Toldeo,  OH 

Hoechst 

Aktiengesel  Ischaft 

Frankfurt,  West 

Germany 


Renew- 
al of 

Exemp- 
tion 


8249 
8362 
8390 
8487 
8558 
8577 
8678 
8691 
8692 

8706 
8757 

8812 
8815 

8921 

8938 
8956 
6958 
8969 
8977 
8986 

8988 
8990 
8991 

8999 

9014 
9023 
9036 

9052 
9063 


Renew- 

AppMca- 
tionNo. 

Applrcant 

al  of 
Exemp- 
tion 

9108-X 

! 

TiDjan  Corp.,  Salt  Lake 

aty.  UT 

9108 

9108-X 

AHas  Powder  Co..  Dallas. 

TX 

9108 

9129-X 

Wekjex  Corp..  Grafton, 

N 

MA 

9129 

9138-X 

ttional  Aeronautk^s  and 

Space  Administratkxi, 

Washinaton.  DC 

9138 

9275-X 

Hercules,  Inc., 

Wilminoton.  DE 

9275 

9275-X 

McCormrck  &  Co..  Inc., 

HuntVallev  MD 

9275 

9281 -X 

GOEX,  Inc.,  Clevume.  TX 

rSee  Footnote  »i 

9281 

931 2-X 

National  Aeronautics  and 

Space  Administration. 

Washinaton.  DC 

9312 

9386-X 

Pacific  Scientific.  HTL 

Division,  Duarte,  CA 

9386 

9401 -X 

Aft)el-Fauvet-Rail.  Paris. 

Ai 

France 

9401 

9402-X 

(tjel-Fauvet-Girel,  St. 

Laurent-Balngy  France.... 

9402 

9402-X 

ALGECO,  Paris.  France 

9402 

941 9-X 

FIBA  Leasing  Co./Mass 

Oxygen  Equipment  Co., 

Inc.,  Westboro.  MA 

9419 

9426-X 

Rheem  Manufacturing 

U 

Co.,  Linden,  NJ 

9426 

9431 -X 

S.  Department  of 

Defense,  Falls,  Churcfi. 

A 

VA 

9431 

9433-X 

drich  Chemical  Co..  IrK.. 

M 

Milwaukee,  Wl 

9433 

9450-X 

arisen  Co..  South  Elgin, 

IL 

9450 

9577-X 

Altus  Corp..  San  Jose.  CA 

(See  Footnote  •) 

9577 

9678-X 

Rossborough 
Manufacturing  Co., 
Avon  Uke,  OH  (See 

s 

Footnote  ') 

9678 

968 1-X 

pace  Ordnance 

Systems.  Canyon 

Country,  CA  (See 

Footnote  *) 

9681 

*  To  authorize  raH  as  an  additional  mode  of 
transportation. 

'  To  auttiorize  Naphtha,  Turf>entine,  Butyl 
and  Ethyl  alcohol  as  additional  commodities 
for  shipment  in  5  gallon  containers  similar  to 
DOT  Specification  5L. 

'  To  authorize  an  alternative  style  overpack 
for  polyett^ylene  portable  tank  for  shipment  of 
certain  corrosive  or  flammable  lk)uids  or  hy- 
drogen peroxide  solutkms. 

*  To  authonze  an  additional  cylinder  design 
for  shipment  of  certain  refrigerated  Ik^uids. 

•To  authorize  DOT  Specification  12H-65, 
23F-65  and  23H-65  fibertxjard  boxes  as  alter- 
nate packa9ir)gs  for  ceratian  Class  C  explo- 
sives. 

*  To  increase  pressure  of  small  vessel  in 
battery  configuration  from  5125  psi  to  7000 
psi. 

^  To  auttiorize  shipment  of  various  mixtures: 
Magnesium  granules  0  to  30%;  Salt-coated 
magnesium  granules  0  to  30%;  Calcium  car- 
bide 40  to  90%;  and  Cak;ium  oxkle  5  to  20% 
classed  as  flammable  solids. 
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•To  authorize  an  attemate  packaging  tor 
certain  high  explosive  not  to  exceed  five 
pounds  of  wetted  explosive  in  polyethylene 
bags  overpacked  in  a  DOT-17C  drum  contain- 
ing not  more  than  five  bags  each. 




Parties 

Applica- 
tx>n  No. 

Applicant 

to 

exen>p- 

tion 

6418-P 

Brown    &    Bryant.    Inc., 

Shatter,  CA 

6418 

6418-P 

Farmer's  Supply  Co-oper- 

ative, Inc.,  Ontario,  OR 

6418 

6530-P 

FIBA    Leasing    Co./Mass 
Oxygen           Equipment 

Co.lnc.,  Westboro,  MA.... 

6530 

6765-P 

Union    Helium    Co.,    Ltd., 

Minato-ku,  Tokyo,  Japan.. 

6765 

7052-P 

Hydril,  Houston,  TX 

7052 

7052-P 

m  Corp.,  Fort  Wayne,  IN ... 

7052 

7052-P 

Southwest  Electronk;  Inc., 

Stafford,  TX 

7052 

7052-P 

Teledyne     Systems     Co., 

Northridge,  CA 

7052 

7052-P 

Eastman  Christensen,  Salt 

Lake  City,  UT 

7052 

7495-P 

Vulcan     Chemicals,      Bir- 

mingham, AL 

7495 

7546-P 

National  Aeronautics  and 
Space      Administration, 

Washington,  DC 

7546 

7607-P 

Sverdrup  Corp..  St  Louis. 

MO 

7607 

761 6-P 

Soo    Line    Railroad    Co., 

Minneapolis.  MN 

7616 

8236-P 

Ford  Motor  Co.,  Dearborn, 

Ml 

8236 

8554-P 

ECONi£XPRESS           Inc., 

Wheaton,  II 

8554 

8554-P 

Thermex     Energy     Corp., 

Dallas,  TX 

8554 

8585-P 

Dixie  Poly-Drum  Corp.,  Ye- 

massee,  SC 

8585 

8955-P 

Western  Atlas  Interrwtron- 

at.  Inc.,  Houston  TX 

8955 

8988-P 

Western  Atlas  lntematk>n- 

al.  Inc.,  Houston  TX 

8988 

9120-P 

Western  Atlas  Internation- 

al, Inc.,  Houston  TX 

0120 

9498-P 

Rentokil     Inc.,     Norcross, 

GA  (See  Footnote') 

9498 

9549-P 

Pesco,  Inc.,  Mills,  WY 

9549 

9652-P 

Western  Atlas  Internation- 

al, Inc.,  Houston,  TX 

9652 

'  Request  party  status  and  authorization  to 
ship  copper  arsenate,  solid,  poison  B,  as  addi- 
tiorul  commodity. 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806:  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  April  7. 1987. 

|.  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 

[FR  Doc.  87-8217  Filed  4-10-67;  8:45  am) 

BHXIMOCOOC  4t1«-aO-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  April  7. 1987. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  9ft-Sll.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0133 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Application  to  Receive  Free 
Materials  in  a  Bonded  Manufacturing 
Warehouse  (19  CFR  19.14) 

Description:  The  proprietor  of  a  bonded 
manufacturing  warehouse  must  make 
application  to  the  district  director  to 
enter  into  that  warehouse  any 
domestic  merchandise,  except 
merchandise  which  is  subject  to 
Internal  Revenue  tax,  which  is  to  be 
used  in  cormection  with  the 
manufacture  of  articles  permitted  to 
be  manufactured. 

Respondents:  Businesses 

Estimated  Burden:  3,000  hours 

Clearance  Officer  B.J.  Simpson,  (202) 
566-7529,  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503 

Internal  Revenue  Service 

OMB  Number:  1545-0159 

Form  Number:  3250 

Type  of  Review:  Extension 

Title:  Creation  of  or  Transfers  to  Certain 
Foreign  Trusts 

Description:  Internal  Revenue  Code  6048 
requires  that  U.S.  persons  who  create 
or  transfer  property  to  a  foreign  trust 
must  file  information  returns  on  the 
creation  and  transfer.  IRS  uses  the 
information  to  determine  if  any  of  the 
U.S.  persons  who  create  or  transfer 
property  should  pay  the  excise  tax 
and  if  any  income  from  the  trust 
should  be  reported  on  U.S.  income  tax 
returns. 


Respondents:  Individuals.  Businesses 

Estimated  Burden:  370  hours 

OMB  Number:  1545-0201 

Form  Number:  5308 

Type  of  Review:  Revision 

Title:  Request  for  Change  in  Plan/Trust 
Year 

Description:  Form  5308  is  used  to 
request  permission  to  change  the  plan 
or  trust  year  for  a  pension  benefit 
plan.  The  information  submitted  is 
used  in  determining  whether  IRS 
should  grant  permission  for  the 
change. 

Respondents:  Businesses 

Estimated  Burden:  339  hours 

OMB  Number:  1545-0415 

Form  Number  W-4P/W-4PA 

Type  of  Review:  Revision 

Title:  Withholding  Certificate  for 
Pension  or  Annuity  Payments 

Description:  This  form  is  used  by  the 
recipient  of  pension  or  annuity 
payments  to  designate  the  number  of 
withholding  allowances  he  or  she  is 
claiming,  an  additional  amount  to  be 
withheld,  or  to  elect  that  no  tax  be 
withheld,  so  that  the  payer  can 
withhold  the  proper  amount. 

Respondents:  Individuals 

Estimated  Burden:  3.537.319  hours 

OMB  Number  New 

Form  Number  8633 

Type  of  Review:  New 

Title:  Preparer/Transmitter  Application 
to  File  1987  Individual  Income  Tax 
Returns  Electronically 

Description:  Form  8633  will  be  fiUed-in 
by  tax  preparers  and  submitted  to  IRS 
as  an  application  for  filing  individual 
income  tax  returns  electronically. 

Respondents:  Businesses 

Estimated  Burden:  167  hours 

Clearance  Officer:  Garrick  Shear.  (202) 
566-6150.  International  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW..  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer 

(FR  Doc.  87-8150  Filed  4-10-67;  8:45  am] 

MLUNQ  COOC  M1»-2S-M 

Fiscal  Service 

St  Lawrence  Seaway  Toll  Rebate 
Program 

SUBAOENCY:  Financial  Management 

Service. 

action:  Notice. 
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Subject:  St.  Lawrence  Seaway  Toll 
Rebate  Program. 

summary:  The  Harbor  Maintenance 
Revenue  Act  of  1986.  Pub  L.  99-662. 
amends  the  Internal  Revenue  Code 
(IRC)  by  establishing  the  Harbor 
Maintenance  Trust  Fund  under  section 
9505  of  the  IRC.  Section  805  of  the  Act 
requires  the  Secretary  of  the  Treasury  to 
rebate  to  the  person  paying  the  toll,  the 
United  States  portion  of  tolls  collected 
and  deposited  into  the  trust  fund  by  the 
St.  Lawrence  Seaway  Development 
Corporation.  The  Corporation  must 
certify  who  will  receive  rebates.  Within 
30  days  of  receipt  of  the  Corporation's 
certification,  the  Secretary  of  the 
Tresaury  will  make  appropriate 
payments. 

DATE:  This  program  is  effective  April  1, 
1987,  however,  rebate  of  tolls  requires 
passage  of  a  Treasury  Department 
supplemental  appropriations  bill. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karl  Foltz.  Department  of  the  Treasury. 
Financial  Management  Service,  Madison 
Place  &  Pennsylvania  Avenue  NW., 
Treasury  Annex  #1,  Washington  DC 
20226;  202/566-5613  (FTS)  566-5613. 

Dated;  April  16. 1987. 
Mitchell  A.  Levine. 

Assistant  Commissioner,  Comptroller. 
(FR  Doc.  87-8105  Filed  4-10-87;  8:45  am] 

MLUNO  COOE  M10-»-M 


VETERANS  ADMINISTRATION 

Career  Devetopment  Committee; 
Meefing 

The  Veterans  Administration  gives 
notice  under  the  provisions  of  Pub.  L 
92-463  that  a  meeting  of  the  Career 
Development  Committee,  authorized  by 
38  UB.C.  4101  will  be  held  in  the 
Lahaina  Room  of  the  Hanalei  Hotel. 
2270  Hotel  Circle  North.  San  Diego.  CA 
92138,  April  29.  April  30  and  May  1. 1987 
at  8:30  a.m.  The  meeting  will  be  for  the 
purpose  of  scientific  review  of 
applications  for  appointment  to  the 
Career  Development  Program  in  the 
Veterans  Administration.  The 
committee  advises  the  Director.  Medical 
Research  Service  on  selection  and 
appointment  of  Associate  Investigators, 
Research  Associates,  Clinical 
Investigators,  Medical  Investigators,  and 
Senior  Medical  Investigators. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  8:30  a.m.  to  9  a.m.  to  discuss  the 
general  status  of  the  program.  Because 
of  the  limited  seating  capacity  of  the 
room,  those  who  plan  to  attend  should 
contact  Mr.  David  D.  Thomas,  Executive 
Secretary  of  the  Career  Development 
Committee  (151J].  Veterans 
Administration  Central  Office, 
Washington,  DC  20420  (Phone  202-233- 
23171  prior  to  April  27. 1987. 


The  meeting  will  be  closed  from  9  a.m. 
to  5  p.nL  on  April  29.  April  30.  and  May 
1  for  consideration  of  individual 
applications  for  positions  in  the  Career 
Development  Program.  This  necessarily 
requires  examination  of  personnel  files 
and  discussion  and  evaluation  of  the 
qualifications,  competence,  and 
potential  of  the  several  candidates, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Accordingly,  closure 
of  this  portion  of  the  meeting  is 
permitted  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463 
as  amended,  in  accordance  with 
subsection  (c)  (6),  5  U.S.C.  552b. 

Minutes  of  the  meeting  and  rosters  of 
the  committee  members  may  be 
obtained  from  Mr.  David  D.  Thomas, 
Chief,  Career  Development  Program, 
Medical  Research  Service  (1511), 
Veterans  Administration,  Washington, 
DC  20420  (Phone  202-233-2317). 

Dated:  April  1. 1987. 

By  direction  of  the  Administrator. 
Rom  Maria  Fontanez. 
Committea  Management  Officer. 
(FR  Doa  87-8176  Filed  4-10-87;  8:45  am) 
BUXINO  COOE  >320-0«-M 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nrteetings  published 
under  the   "Governnoent  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

April  8,  1987. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409),  5  U.S.C.  552B: 
TIME  AND  date:  10:00  a.m..  April  15, 
1987. 

PtACE:  825  North  Capitol  Street,  NE., 
Room  9306,  Washington.  DC  20424. 
status:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  cgenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda,  854th  Meeting — 
April  15, 1987,  Regular  Meeting  (KMM)  aJD.) 

CAP-1. 
Project  No.  UL87-5-001,  Pardeeville 
Electric  Company 
CAP-2. 

Omitted 
CAP-3. 
Project  No.  10077-002,  Iron  Mountain 
Mines,  Inc. 
CAP-4. 
Docket  No.  EL86-56-005  and  Project  No. 
4885-017,  South  Fork  Resoures,  Inc. 
CAP-5. 
Docket  No.  EL86-56-002,  003.  Project  Nos. 
4885-014  and  015,  South  Fork  Resources, 
Inc. 
CAP-6. 
Project  No.  4644-004,  Stevens  and 
Thompson  Paper  Company,  Inc. 
CAP-7. 
Project  No.  4660-004,  Independence 
County.  Arkansas 
CAP-8. 
Project  Nos.  8235-002,  7791-002  and  8915- 
001.  Hydroelectric  Development.  Inc. 
CAP-9. 
Project  No.  9985-000,  Rivers  Electric 
Company,  Inc. 
CAP-10. 
Project  No.  2739-011.  Utilities  Commission 
and  City  of  Vanceburg,  Kentucky 
CAP-11. 


Docket  No.  EL83-15-000  and  Project  No. 
459-000,  Casino  Pier,  Inc.  v.  Union 
Ellectric  Company 
CAP-12. 
Docket  No.  ER87-207-001.  Green  Mountain 

Power  Corporation 
Docket  No.  EL87-17-001,  Connecticut  Light 
4  Power  Company 
CAP-13. 
Docket  No.  ER87-180-002,  Cincinnati  Gas  & 
Electric  Company 
CAP-14. 
Docket  No.  EL86-27-003,  Sacramento 
Municipal  Utility  District  v.  Pacific  Gas 
and  Electric  Company 
CAP-15. 
Docket  No.  EL86-23-001,  Northern 
California  Power  Agency 
CAP-16. 
Docket  No.  ER87-277-000.  Public  Service 
Company  of  New  Hampshire 
CAP-17. 
Docket  No.  ER87-263-000,  Cambridge 
Electric  Light  Company 
CAP-18. 
Docket  Nos.  ER87-107-001  and  002,  Idaho 
Power  Company  and  Utah  Power  &  Light 
Company 
Docket  No.  EL87-8-000,  Pacific  Power  & 

Light  Company 
Docket  No.  ER86-670-002,  Idaho  Power 
Company 
CAP-19. 
Docket  No.  ER83-437-005,  Commonwealth 
Edison  Company 
CAP-20. 
Docket  No.  ER86-687-003,  New  England 
Power  Company 
CAP-21. 

Omitted 
CAP-22. 
Docket  Nos.  EF85-2011-001,  EF85-201 1-006, 
EF85-2021-001,  EF85-2021-006,  EF86- 
2051-000  and  EF86-2041-002,  United 
Stated  Department  of  Energy — 
Bonneville  Power  Administration 
CAP-23. 
Docket  Nos.  EF81-2011-O05.  006,  EF82- 
2011-005  and  006,  United  States 
Department  of  Energy — Bonneville 
Power  Administration 
CAP-24. 
Docket  Nos.  ER81-177-O04  and  005  (Phase 
I),  Southern  California  Edison  Company 
CAP-25. 
Docket  Nos.  ER82-769-00e  and  007, 
Minnesota  Power  &  Light  Company 
CAP-26. 
Docket  No.  ER86-383-001,  Florida  Power  & 
Light  Company 
CAP-27. 
Docket  No.  ER86-622-001.  Philadelphia 
Electric  Company 
CAP-28. 
Docket  No.  QF86-343-001.  Foster  Wheeler 
Power  Systems,  Inc. 

Consent  Miscellaneous  Agenda 
CAM-1. 


Docket  No.  RM82-6-002.  Confirmation  and 
Approval  of  the  Rates  of  the  Bonneville 
Power  Administration 
CAM-2. 
Docket  No.  RM86-12-000.  Generic 
Determination  of  Rate  of  Return  on 
Common  Equity  for  Public  Utilities 
CAM-3. 
Docket  No.  FA84-46-001.  Iowa-Illinois  Gas 
and  Electric  Company 
CAM-4. 
Docket  No.  FA84-29-001,  Iowa  Electric 
Light  and  Power  Company 
CAM-5. 
Docket  No.  FAe5-48-001.  Bangor  Hydro- 
Electric  Company 
CAM-6. 
Docket  No.  FA65-34-002,  Stingray  Pipeline 
Company 
CAM-7. 
Docket  No.  RM79-76-243  (Colorado— 39 
Addition  II).  High-Cost  Gas  Produced 
from  Tight  Formations 
CAM-8. 
Docket  No.  GP87-5-000,  Texas  American 
Energy  Corporation  v.  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 
CAM-9. 
Docket  No.  GP83-54-000  Oklahoma 
Corporation  Commission,  Union  Texas 
Petroleum  Corporation,  Section  108 
Determination,  Crosswhite-Duncan  No.  2 
Well,  FERC  No.  JD  83-38899 
CAM-10. 

Docket  No.  RO87-1-000.  Texaco.  Inc. 
CAM-11. 
Florida  Public  Service  Commission 

Consent  Gas  Agenda 

CAG-1. 
Docket  No.  TA87-2-22-002,  Consolidated 
Gas  Transmission  Corporation 
CAG-2. 
Docket  No.  TA87-2-28-002,  Panhandle 
Eastern  Pi{>e  Line  Company 
CAG-3. 
Docket  No.  RP87-26-006,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 
CAG-4. 
Docket  No.  RP87-34-001,  Northwest 
Alaskan  Pipeline  Company 
CAG-5. 
Docket  Nos.  RP86-32-003,  004.  005.  RP86- 
68-005.  006  and  007.  Williams  Natural 
Gas  Company  (formerly  Northwest 
Central  Pipeline  Corporation] 
CAG-6. 
Docket  Nos.  RP82-58-011  throught  017, 

Panhandle  Eastern  Pipe  Line  Company 
Docket  Nos.  RP82-105-001  through  004, 
Central  Illinois  Light  Company 
CAG-7. 
Docket  Nos.  RP87-33-001  and  002, 
Williams  Natural  Gas  Company 
(formerly  Northwest  Central  Pipeline 
Corporation) 
CAG-8. 
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Docket  No.  RP87-50-000,  Algonquin  Gas 
Transmission  Company 
CAG-9. 
Docket  Nos.  TA87-1-59-000  and  001, 
Northern  Natural  Gas  Company.  Division 
of  Enron  Corporation 
CAG-ia 
Docket  Nos.  CP6e-179-011  and  007.  Florida 
Gas  Transmission  Company 
CAG-11. 
Docket  No.  RP87-6-000.  El  Pasco  Natural 
Gas  Company 
CAG-12. 
Docket  Nos.  ST87-752-0O0,  ST87-753-000, 
ST8S-1116-0OT  and  ST8ft-1915-001. 
Producer's  Gas  Company 
CAG-13. 

Docket  No.  ST82-424-000  and  ST8ft-922- 
000.  Sun  Gas  Transmission  Company, 
Inc. 
CAG-14. 
Docket  No.  TA84-2-9-008  and  TA85-1-9- 
005,  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 
CAG-15. 
Docket  No.  CI86-138-001,  Chevron  U.S.A.. 

Inc. 
Docket  No.  C186-295-001.  Tenneco  Oil 
Company 
CAG-16. 
Docket  No.  CI85-707-000,  Pioneer 
Exploration  Company 
CAG-17. 

Docket  No.  TC82-43-005,  K  N  Energy,  Inc. 
CAG-18. 
Docket  No.  CP85-511-002,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corporation 
CAG-ia 
Docket  No.  CP86-701-001,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 
CAG-20. 
Docket  No.  CP84-654-022  and  023, 
Algonquin  Gas  Transmission  Company 
CAG-21. 

Docket  No.  CP86-649-001,  EL  Paso  Natural 
Gas  Company 
CAG-22. 

Docket  Nos.  CP86-747-001.  002,  CP85-265- 
001,  CP86-406-001  and  CP87-128-001, 
Transcontinental  Gas  Rpe  Line 
Corporation 
CAG-23. 
Docket  No.  CPB5-492-001,  Transcontinental 
Gas  Pipe  Line  Corporation  and  United 
Gas  Pipe  Line  Company 
Docket  No.  CP85-64ft-001,  Natural  Gas  Pipe 

Line  Company  of  America 
Docket  No.  CP86-236-001  and  CP-86-237- 
001.  Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-24. 
Docket  No.  CP87-14-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-25. 
Docket  No.  CP87-1Z2-000.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-26. 
Docket  No.  CP86-86-000,  Northern  States 
Power  Company 
CAG-27. 
Docket  No.  CP86-735-000,  CP87-10-000  and 
CP87-66-000.  Pacific  Gas  Transmission 
Company 
CAG-2a. 


Docket  No.  CP85-133-002.  ANR  Pipeline 

Company 
CAG-29. 
Docket  No.  CP86-481-000.  Panhandle 

fiastem  Pipe  Line  Company 

L  Liceased  Proiect  Mattws 

P-1. 
Project  4632-001,  Clifton  Power 
Corporation.  Order  on  rehearing  of  order 
iBsoing  license. 
P-2. 
Omitted 

II.  Electric  Rate  Matter* 

ER-t 
Docket  No.  EF84-201 1-006.  United  SUtes 
Department  of  Energy — Bonneville 
Power  Administration.  Opinion  and 
•rder  concerning  Bonneville  Power 
Administration's  NF-83  section  7(k) 
rates. 

ER-2. 
Docket  Nos.  EL85-6-001  and  002,  Public 
Utilities  Commission  of  the  State  of 
California,  et  aL  v.  United  States 
Department  of  Energy — Bonneville 
Power  Administration.  Order  on 
rehearing  concerning  Intertie  Access 
Policy. 

ER-3. 
Docket  No.  QF88-^12-001,  Nelson 
Industrial  Steam  Company.  Order  on 
rehearing  concerning  an  application  for 
certification  of  a  cogeneration  facility. 

ER-4. 
Docket  Nos.  EF85-2011-007.  008,  009,  EF85- 
2021-007,  008  and  009,  United  States 
Department  of  Energy — Bonneville 
Power  Administration.  Order  on 
rehearing  concerning  BPA's  NF-85 
section  7(k)  rates. 

Miscellaneous  Agenda 

M-1. 

Rtserved 
M-i 

Reserved 
M-a 

Docket  No.  RM84-6-034,  Refunds  Resulting 
from  Btu  Measurement  Adjustments. 
Order  clarifying  Order  No.  39&-C. 
M-«. 
Docket  No.  RM86-7-000,  Compression 
Allowances  and  Protest  Procedures 
Under  NGPA  Section  110.  Final  Rule. 
M-5. 

(A)  Docket  No.  RI74-188-091,  09Z  093.  094. 
095.  RI75-21-086,  087,  088,  089  and  09a 
Independent  Oil  &  Gas  Association  of 
West  Virginia.  Order  on  settlements. 

(B)  Docket  No.  RM87-14-000,  Delegation  of 
Authority  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  to  Pass 
Upon  Certain  Uncontested  Settlements. 
Final  Rule  delegating  to  Director  of  OPPR 
authority  to  approve  routine  settlements 
in  the  lOGA  proceedings. 

Gaa  Agenda 

I.  Pipeline  Rate  Mattera 

RP-1. 
Docket  No.  RP84-53-000,  Ozark  Gas 
Transmission  System.  Order  on  initial 
decision  concerning  section  4  cost  of 
service  issues  in  rate  case. 


RP-2. 
Docket  Nos.  RP85-1 50-000.  003,  007.  RP85- 
200-000.  001,  002,  003.  and  004.  Natural 
Gas  Pipeline  Company  of  America. 
Ofder  on  settlement  of  section  4  rate 
case. 

RP-a. 

Docket  Nos.  TA85— 3-29-013,  014,  015,  017. 
018.  019.  021.  022. 023.  024.  026  and  CP86- 
4OS-O00.  Transcontinental  Gas  Pipe  Line 
Corporation.  Order  on  rehearing 
concerning  Order  No.  438  filing. 
RP-4. 

(A)  Docket  Nos.  CP86-582-00a  001.  RP86- 
162-000  and  002.  Natural  Gas  Pipeline 
Company  of  America.  Order  on 
settlement  and  rehearing  request 
concerning  Order  No.  438  filing. 

[BJ  Docket  Nos.  RP88-97-000  and  002, 
Natural  Gas  Pipeline  Company  of 
America.  Order  on  settlement  and 
rehearing  request  concerning  Order  No. 
436  filing. 
RP-5. 

Docket  Nos.  RP86-161-000.  002,  CP88-596- 
000  and  001,  MIGC,  Inc.  Order  on 
settlement  concerning  Order  No.  436 
niing. 
RP-a 

Docket  Nos.  CP86-589-000  and  RP86-104- 
000,  Colorado  Interstate  Gas  Company. 
Order  on  settlement  concerning  Order 
No.  436  filing. 
RP-7. 

Docket  No.  RP86-105-000,  ANR  Pipeline 
Company.  Order  on  settlement 
concerning  Order  No.  438  filing. 

II.  Prodaoer  Matters 

CI-1. 
Reserved 

ni.  Pipeline  C«rtificale  Matters 

CP-1. 

(A)  Docket  Nos.  CP86-395-000  and  001. 
Northern  Border  Pipeline  Company 

(B)  Docket  No.  C:P86-250-000,  Ozark  Gas 
Transmission  System 

(C)  Docket  No.  CP86-720-000,  Trailblazer 
Pipeline  Company 

Applicatioa  for  Order  No.  436  blanket 
certificates  for  transportation,  and  for 
waivers  of  S  284.7  (rate  design). 
CP-Z. 

Omitted 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-8258  Filed  4-9-87;  2:05  pm] 

BtLUNO  6717-01-M 

PAROLE  COMMISSION 

DATE  AND  IIME:  April  21, 1987.  9:30  a.m. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 

STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED:  Appeals  tO 
the  Commission  of  approximately  13 
cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference 
under  28  CFR  2.17  and  appealed 
pursuant  to  28  CFR  2.27.  These  are  all 
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cases  originally  heard  by  examiner 
panels  wherein  inmates  of  Federal 
prisons  have  applied  for  parole  or  are 
contesting  revocation  of  parole  or 
mandatory  release.  In  addition,  the 
Commission  will  consider  an  application 
for  a  certificate  of  exemption  under  29 
U.S.C.  1111.  and  the  Parole 
Commission's  1989  Budget  request, 
including  the  personnel  matters  related 
to  that  request. 

CONTACT  PERSOM  FOR  MORC 
INFORMATION:  David  J.  Dorworth.  Chief 
Analyst,  National  Appeals  Board. 
United  States  Parole  Commission.  (301) 
492-5987. 

Dated:  April  a  1987. 
Patrick  |.  Glynn. 

General  Counsel,  United  States  Parole 

Commission 

(FR  Doc.  87-8284  FUed  4-»-87;  1:39  pmj 

BaUNQ  CODE  4410-01-M 

PAROLE  COMMISSION 
PtACE:  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland  20815. 
DATE  AND  TIME: 

Wndnesday.  April  22. 1987—9:00  a.m.  to  5:30 

p.in. 
Thursday.  April  23. 1987—9:00  a.m.  to  4:00 

p.m. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  minutes  of  open  business 
meeting  of  January  21  through  January  22. 
1987. 

2.  Reports  from  the  Chairman,  Vice 
Chairman,  Commissioners,  Legal,  Research, 
Case  Management,  and  Administrative 
Section. 

3.  Proposal  that  Parole  Commission  take  a 
more  active  role  in  supervising  parolees 
(discussion  only). 

4.  Discussion  of  Parole  Supervision  by 
Donald  Chamlee,  Chief.  Division  of 
Probation,  Administrative  Office  of  the  U.S. 
Courts  and  Benjamin  F.  Baer,  Chairman,  U.S. 
Parole  Commission. 

5.  Adoption  of  Final  Rules:  (1) 
Transportation  of  Unlawful  Aliens  Involving 
Detention  and  Demand  for  Payment:  (2) 
Offense  Severity  for  Contempt  of  Court  under 
18  U.S.C.  401:  (3)  Rescission  Guidelines  for 
New  Criminal  Conduct  in  the  Community;  (4) 
Dispositional  Revocation  Hearings. 

6.  Proposal  that  Commission  amend  28  CFR 
2.19(c)  to  permit  in  certain  situations 
consideration  of  charges  as  to  which  a 
prisoner  has  been  acquitted  in  a  criminal 
prosecution. 

7.  Proposal  that  General  Note  7  under  28 
CFR  2.20.  concerning  crime  sprees,  be 
modified  such  that  only  state  offenses  related 
in  time  and  nature,  and  occurring  within  a 
three  month  period,  are  included. 


Consent  Items:  (subject  to  automatic 
adoption  unless  a  Commissioner 
requests  discussion  by  April  15, 1987). 

1.  Approval  of  Rules  and  Procedures 
Manual  effective  April  5. 1987. 

2.  Approval  of  Research  Report  43: 
Workload  and  Decision  Trends:  Statistics 
Highlights  (Fiscal  Years  1983-1986). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  james  L  Beck,  Director  of 
Research.  United  States  Parole 
Commission.  (301)  492-5980. 

Dated:  April  8. 1987. 
Patiick ).  Glynn, 

General  Counsel.  United  States  Parole 
Commission. 
(FR  Doc  87-8285  Filed  4-9-87;  1:39  pmJ 

BILUNO  CODE  4410-01-M 

SECURfTIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  13, 1987: 

A  closed  meeting  will  be  held  on 
Tuesday.  April  14. 1987,  at  2:30  p.m.  An 
open  meeting  will  be  held  on  Thursday, 
April  16.  at  10:00  a.m..  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April  14, 
1987,  at  2:30  p.m..  will  be: 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Formal  orders  of  investigation. 

Opinion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  April 
16, 1987.  at  10:00  a.m..  will  be: 


1.  Ccnsiderdhon  o!  whet.*ier  lo  issje  a 
concept  release  concerning  Management's 
Discussion  and  Analysis.  Item  303  of 
Regulation  S-K.  The  release  would  solicit 
comment  on  MD&A  generally  and  on 
proposals  from  the  accounting  profession  to 
change  MD&A.  For  further  information. 
please  contact  Brian  J.  Lane  at  (202)  272-2589 
or  Laurel  Bond  Mitchell  at  (202)  272-2130. 

2.  Consideration  of  whether  to  issue  a 
release  proposing  an  amendment  to  Rule 
3al2-8  under  the  Securities  Exchange  Act  of 
1934  that  would  designate  as  an  exempted 
security,  solely  for  purposes  of  futures  trading 
thereon,  foreign  government  debt  (a)  issued 
by  an  country  the  sovereign  debt  of  which  is 
rated  in  one  of  the  two  highest  rating 
categories  of  two  nationally  recognized  rating 
agencies  or  (b)  issued  by  the  government  of 
Australia.  France  or  New  Zealand.  For 
further  information,  please  contact  David  L 
Underbill  at  (202)  272-2375. 

3.  Consideration  of  an  interpretative 
release  regarding  the  application  of  mark-up 
policy  to  zero-coupon  securities.  For  further 
information,  please  contact  Christine  Sakach 
at  (202)  272-2418. 

4.  Consideration  of  whether  to  adopt 
Securities  Exchange  Act  Rules  15Cal-l 
through  15Ccl-l  and  revisions  to  Rule  15b2-2 
and  Form  BD  in  order  to  implement  the 
registration  and  notice  requirements  of  the 
Securities  Exchange  Act  of  1934  ("Act")  as 
amended  by  the  Government  Securities  Act 
of  1988.  The  Act  requires  government 
securities  broker-dealers  to  register  or  file 
notice  with  the  Commission  of  their 
government  securities  activities.  The  rules 
prescribe  the  form  and  information 
government  securities  broker-dealers  must 
file  with  the  Commission  in  order  to  register 
or  file  notice.  For  further  information,  please 
contact  Lynne  C.  Masters  at  (202)  272-2848. 

5.  Consideration  of  a  release  proposing  for 
comment  inclusion  of  a  consent  to  service  of 
process  in  Form  BD.  the  registration 
application  form  for  broker-dealers.  The 
proposed  revision  would  add  a  consent  to 
Commission  serv'ice  and  notice  of  process  to 
the  form.  For  further  information,  please 
contact  Henry  E.  Flowers  at  (202)  272-2848. 

6.  Consideration  of  a  release  proposing  to 
adopt  revisions  to  Form  BDW,  the  form  filed 
by  a  registered  broker-dealer  to  withdraw 
from  registration.  The  proposed  revisions 
reflect  a  clarification  of  existing  Form  BDW 
questions.  For  further  information,  please 
contact  Henry  E.  Flowers  at  (202)  272-2848. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bernard 
Black  at  (202)  272-2488. 
Jonathan  G.  Katz, 
Secretary. 
April  8, 1987. 

[FR  Doc.  87-8309  Filed  4-9-87;  3:58  pm) 
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Office  of  the  Federal  Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-588-0411 

Synthetic  Methionine  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

Correction 

In  notice  document  87-7312  beginning 
on  page  10600  in  the  issue  of  Thursday, 
April  2, 1987,  make  the  following 
corrections: 

1.  On  page  10600,  in  the  third  column, 
in  the  subject  heading,  "Form"  should 
read  "From". 

2.  On  page  10601,  in  the  second 
column,  following  the  paragraph 
Comment  3.  two  paragraphs  of  text  were 
omitted.  The  omitted  material  reads  as 
follows: 


Department's  Position: 

Since  we  do  not  consider  payments 
between  related  parties  as  commissions, 
we  consider  Mitsui  (Japanj's  so-called 
"commissions"  from  Nippon  Soda  to  be 
indirect  selling  expenses.  We  included 
these  expenses,  as  well  as  Mitsui 
(Japanj's  other  selling  expenses,  as  an 
offset  to  U.S.  commissions  and  as  part  of 
the  ESP  offset.  Since  neither  Nippon 
Soda  n()r  Mitsui  identified  what  portion, 
if  any,  of  Nippon  Soda's  SG&A  was 
attributeble  to  selling  expenses,  we 
disallowed  this  claim.  We  allowed  the 
cost  of  freight  from  Nippon  Soda  to 
Mitsui  (Japan)'s  warehouse  as  an 
indirectly  related  selling  expense.  We 
allowed  a  monthly  weighted-average  of 
discounts  actually  given,  but  they  did 
not  qualify  as  quantity  discounts 
pursuant  to  §  353.14  of  the  Commerce 
Regulations.  Finally,  we  allowed  a 
monthly  weighted-average  amount  for 
Mitsui  (]apan]'s  claimed  credit 
expenses,  as  differences  in 
circumstances  of  sale. 

Comment  4: 

Monsanto  alleges  that,  because  Fuji 
Chemiaal  "sold"  to  Mitsui  (U.S.A.)  at  a 
price  less  than  its  acquisition  cost  from 
Mitsui  (Japan),  Fuji  Chemical  engaged  in 
"middleman  dumping"  on  at  least  one  of 
the  two  involved  transactions.  Mitsui, 


"middleman  dumping"  was  caused  by  a 
typographical  error.  In  reality  Fuji 
Chemical's  acquisition  cost  was 
overstated  in  the  original  response,  and 
its  resale  "price"  to  Mitsui  (U.S.A.) 
included  a  markup  to  cover  all  its 
expenses. 

BILUMQ  CODE  ISOS^OI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-5166^  FRL-3168-7] 

Certain  Chemicals  Premanufacture 
Notices      I 

Correction  ; 

In  notice  document  87-5563,  beginning 
on  page  8962  in  the  issue  of  Friday, 
March  20, 1987,  make  the  following 
corrections: 

1.  On  the  same  page,  in  the  same 
column,  in  the  13th  hne  from  the  bottom 
of  the  page,  "P  87-701"  should  have 
appeared  on  a  separate  line  as  a 
boldface  heading  above  the  next  entry. 

2.  On  the  same  page,  in  the  third 
column,  under  P  87-705,  in  the  10th  line, 
"<2,000"  should  read  "<2,000"  and  in 
the  11th  line,  "<  2,000"  should  read 
"<2,000", 


on  the  other  hand,  claims  the  seeming  billing  cooc  isos-oi-o 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  604 

[Docket  No.  82-1] 

Ctiarter  Service 

agency:  Urban  Mass  Transportation 
Administration.  DOT. 

action:  Final  rule  and  request  for 

comments. 

summary:  This  final  rule  sets  forth  the 
Urban  Mass  Transportation 
Administration's  (UMTA)  revised 
regulations  governing  the  charter  service 
that  UMTAs  recipients  may  provide 
using  UMTA  funded  equipment  or 
facihties.  With  a  few  exceptions,  UMTA 
recipients  will  now  be  prohibited  from 
providing  any  charter  service  using 
UMTA  funded  equipment  or  facilities  if 
there  is  at  least  one  private  charter 
operator  willing  and  able  to  provide  the 
charter  service  that  the  recipient  desires 
to  provide.  UMTA  is  also  requesting 
public  comments  on  the  portion  of  the 
rule  that  expands  the  rule's  applicability 
to  UMTA  funded  buses  and  vans. 
DATES:  This  final  rule  is 
effective  May  13, 1987,  and  comments 
are  due  on  May  28, 1987. 

ADDRESS:  Comments  must  be  submitted 
to  UMTA  Docket  No.  82-1,  400  7th  Street 
SW.,  Room  9228,  Washington,  DC  20590. 
All  comments  and  suggestions  are 
available  for  examination  in  room  9228 
at  the  above  address  between  8:30  a.m. 
and  5:00  p.m.,  Monday  through  Friday. 
UMTA  will  acknowledge  the  receipt  of 
comments  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  with 
the  comment. 

FOR  FURTHER  INFORMATION  CONTACT 

Douglas  G.  Gold,  Attorney-Advisor, 
Office  of  the  Chief  Counsel,  Room  9228, 
Urban  Mass  Transportation 
Administration.  400  7th  Street,  SW., 
Washington,  DC  20590,  (202)  366-1936. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  the  Rule 

Under  the  revised  final  charter 
regulation,  an  UMTA  recipient  is 
prohibited  from  providing  any  charter 
service  using  UMTA  funded  equipment 
or  facilities  if  there  is  at  least  one 
private  charter  operator  willing  and  able 
to  provide  the  charter  service  that  the 
recipient  proposes  to  provide.  This 
prohibition  applies  not  only  to  charter 
service  provided  with  UMTA  funded 
buses,  but  applies  to  any  UMTA  funded 
van.  UMTA  is  seeking  comments  on  this 
portion  of  the  final  rule. 


The  rule  requires  every  applicant  for 
UMTA  assistance  to  include  a  charter 
agreement  with  the  first  grant 
application  it  submits  to  UMTA 
following  the  effective  date  of  this  rule. 
For  the  UMTA  State  administered 
programs,  the  State  must  send  in  the 
agreement  and  obtain  and  retain  in  its 
records  a  certification  of  compliance 
from  the  subrecipients.  If  a  recipient 
does  not  anticipate  submitting  a  grant 
application  to  UMTA  during  Federal 
fiscal  year  1987,  the  recipient  must  send 
an  agreement  to  UMTA  within  60  days 
of  the  rule's  effective  date. 

There  are  five  exceptions  to  this 
general  prohibition.  First,  a  recipient 
may  provide  any  and  all  charter  service 
with  UMTA  funded  equipment  and 
facilities  to  the  extent  that  there  is  no 
willing  and  able  private  charter 
operator. 

Second,  a  recipient  may  enter  into  a 
contfact  with  a  private  charter  operator 
to  supply  equipment  for  or  to  actually 
provide  a  specific  charter  trip  if  the 
private  charter  operator  does  not  have 
the  capacity  needed  for  the  trip.  Third,  a 
recipient  may  enter  into  a  contract  with 
a  private  charter  operator  to  supply 
equipment  for  or  to  actually  provide  a 
specific  charter  trip  if  the  private  charter 
operator  is  unable  to  provide  equipment 
acceisible  to  elderly  and  handicapped 
persons.  Under  the  second  and  third 
exceptions  the  recipient  would  not 
provkie  the  equipment  or  service 
directly  to  the  customer,  but  to  the 
private  charter  operator. 

Fourth,  recipients  in  non-urbanized 
areas  may  petition  UMTA  for  an 
exception  if  the  charter  service  that 
would  be  provided  by  willing  and  able 
private  charter  operators  would  result  in 
a  hardship  on  the  customer.  The  rule 
limits  the  factors  that  would  result  in  a 
hardship  to  two.  The  first  is  where 
willing  and  able  private  charter 
operators  impose  minimum  durations 
pursuant  to  a  State  regulatory 
requirement.  The  second  is  where  the 
willing  and  able  private  charter 
operators  are  located  too  far  from  the 
origin  of  charter  service. 

Fifth,  UMTA  provides  an  exception  to 
permit  recipients  to  petition  UMTA  to 
enaUe  it  to  provide  charter  service 
directly  to  the  customer  when  the 
private  charter  operators  are  not 
capable  of  providing  charter  service  for 
special  events. 

Any  charter  service  which  a  recipient 
provides  under  one  of  these  five 
exceptions,  however,  must  be  incidental 
charter  service. 

The  rule  requires  that  any  recipient 
desiring  to  provide  charter  service  using 
UMTA  funded  equipment  or  facilities 
must  publish  a  notice  annually  in  a 


newspaper(s)  of  general  circulation  and 
provide  a  copy  of  the  notice  to  specified 
parties  describing  the  charter  service  it 
desires  to  provide.  A  private  charter 
operator  is  invited  to  respond  with 
evidence  to  prove  that  it  is  willing  and 
able  to  provide  some  or  all  of  the  service 
which  the  recipient  has  stated  that  it 
desires  to  provide.  To  the  extent  that  the 
recipient  determines  that  there  is  at 
least  one  private  charter  operator 
willing  and  able  to  provide  the  service 
that  the  recipient  desires  to  provide,  the 
recipient  is  prohibited  from  providing 
that  service  using  UMTA  funded 
equipment  and  facilities. 

The  rule  applies  not  just  to  recipients 
that  receive  assistance  directly  from 
UMTA.  but  also  to  all  the  entities  that 
receive  UMTA  assistance  through  the 
recipients.  Since  one  recipient  often  has 
several  subrecipients.  the  rule  provides 
an  option  for  complying  with  the  notice 
process.  A  recipient,  including  the  State 
in  the  State  administered  programs,  may 
conduct  the  process  for  itself  and  all 
subrecipients  to  determine  whether 
there  is  at  least  one  willing  and  able 
private  charter  operator,  or  it  may 
delegate  this  responsibility  for  the 
subrecipients  to  the  subrecipients. 

If  an  interested  party  believes  that  the 
recipient  has  not  complied  with  the  rule, 
it  may  file  a  written  complaint  with  the 
UMTA  Chief  Counsel.  The  Chief 
Counsel  will  conduct  the  investigation 
and  issue  a  decision.  The  losing  party 
may  appeal  the  decision  to  the  UMTA 
Administrator.  The  Chief  Counsel's 
decision  or  the  Administrator's  decision 
on  appeal  is  a  final  agency  action 
subject  to  judicial  review  under  the 
Administrative  Procedure  Act. 

II.  Background  on  the  Rulemaking 

On  April  1. 1976,  UMTA  published  the 
previous  final  rule  regulating  the  charter 
bus  activities  that  an  UMTA  recipient 
could  provide.  (41  FR  14123.  49  CFR  Part 
604.)  That  rule  implemented  two 
statutory  provisions  in  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1601  et  seq.)  (UMT  Act).  The 
first,  section  12(c)(6),  defines  "mass 
transportation"  to  specifically  exclude 
charter  service,  sightseeing  service  and 
school  buses.  The  second,  section  3(f). 
requires  all  applicants  for  UMTA 
assistance  for  the  purchase  or  operation 
of  buses  to  enter  into  an  agreement  with 
the  Secretary  of  Transportation 
(delegated  to  the  UMTA  Administrator 
in  49  CFR  1.51)  which  governs  a 
recipient's  intercity  charter  bus 
operations.  Section  3(f)  requires  that  this 
agreement  set  forth  equitable  terms  to 
ensure  that  private  intercity  charter  bus 
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operators  are  not  foreclosed  from  this 
business  by  recipients. 

Recipients  complained  that  the  rule 
imposed  too  many  administrative  and 
paperwork  burdens  on  them.  Private 
charter  bus  operators  complained  that 
the  rule  did  not  provide  sufficient 
protections  for  them  and  that  UMTA 
recipients  were  forcing  them  out  of 
business.  UMTA,  too,  experienced 
problems  with  the  rule  including  the 
inability  to  resolve  complaints 
expeditiously.  Consequently,  UMTA 
proposed  to  revise  the  rule  in  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  January  19, 1981  (46  FR 
5394).  This  ANPRM  proposed  a  very 
detailed  approach  to  revising  the  rule. 
After  a  thorough  review  of  the 
comments  received,  UMTA  determined 
that  there  were  additional  issues  and 
questions  that  needed  addressing  before 
a  notice  of  proposed  rulemaking  (NPRM) 
could  be  published.  Thus,  UMTA 
published  a  second  ANPRM  on  October 
12. 1982  (47  FR  44795). 

The  second  ANPRM  proposed  four 
alternative  approaches  to  the  regulation 
and  requested  comments.  Several 
collateral  issues  were  discussed  and 
UMTA  requested  comments  on  these 
also.  UMTA  reviewed  the  comments  to 
the  ANPRM  and  determined  that  none 
of  the  proposed  approaches  adequately 
addressed  the  problems  with  the  rule. 
Thus,  in  the  NPRM,  UMTA  proposed  a 
new  approach  which  is  substantially 
identical  to  the  final  rule  published 
today.  (March  6. 1986,  51  FR  7892.) 

UMTA  provided  a  60-day  comment 
period  on  the  NPRM  which  closed  on 
May  5, 1986.  Several  commenters 
requested  that  UMTA  extend  the 
comment  period  for  an  additional 
period.  They  argued  that  many 
recipients  in  rural  areas  did  not  have 
access  to  the  Federal  Register  and  thus 
received  the  news  of  the  proposed 
changes  too  late  to  respond.  In  addition, 
they  argued  that  additional  time  was 
warranted  due  to  the  complexities  of  the 
issues  and  the  extent  of  the  proposed 
changes. 

UMTA  agreed  with  these  commenters 
and  reopened  the  comment  period  for  an 
additional  30  days  on  May  20, 1986  (51 
FR  18466).  The  comment  period  closed 
on  June  19, 1986. 

UMTA  received  307  comments  on  the 
NPRM.  The  breakdown  among 
commenter  categories  is  as  follows: 

86  UMTA  recipients 
69  Private  charter  operulors 
28  Private  citizens 
24  Corporations  and  businesses 
18  Other  consumer  organizations 
16  Convention  and  tourism  bureaus 
15  State  Departments  of  Transportation  or 
other  State  agencies 


13  Trade  associations 

11  State  or  local  officials 

11  Schools 

6  Metropolitan  Planning  Organizations  or 

other  planning  agencies 
3  Members  of  Congress 
3  Chambers  of  Commerce 
2  Private  school  bus  operators 
2  Private  charter  operators  receiving  UMTA 

assistance 

In  general,  recipients,  State  DOTs, 
Members  of  Congress,  private  citizens, 
convention  and  tourism  bureaus, 
corporations.  Chambers  of  Commerce, 
other  consumers,  and  schools  opposed 
the  NPRM.  They  cited  many  reasons  for 
this  opposition  including:  not 
experiencing  the  problems  UMTA 
described  with  the  current  regulation; 
taking  away  the  consumer's  choice  of 
charter  provider  belief  that  the  current 
regulation  provides  sufficient 
protections  for  private  operators;  the 
negative  impact  that  not  having  ready 
access  to  a  large  fleet  of  charter  buses 
will  have  on  local  efforts  to  encourage 
convention  and  tourism;  the  loss  of 
charter  revenues  will  increase  the  need 
for  subsidies  that  are  also  decreasing; 
the  needs  of  the  consumers  were  not 
considered;  it  is  not  consistent  with 
UMTA's  private  sector  policy  which 
emphasizes  competition;  and  a  belief 
that  UMTA  should  take  enforcement 
actions  against  the  violators  of  the  rule 
and  not  penalize  all  recipients. 

Private  charter  operators  and  the 
trade  associations  that  represent  them 
supported  the  NPRM.  These  commenters 
generally  stated  their  support  and  their 
belief  that  the  NPRM,  if  adopted  as  a 
final  rule,  would  finally  provide  the 
protections  that  the  UMT  Act  provides 
for  them. 

UMTA  will  address  and  respond  to 
the  specific  comments  received  in  the 
following  Section-by-Section  Analysis. 

III.  Section-by-Section  Analysis 

This  portion  of  the  preamble  discusses 
each  section  of  the  final  rule  and  focuses 
on  the  significant  comments  on  each 
issue.  UMTA  provides  its  response  to 
these  comments  and  discusses  the 
reasons  for  making  the  decisions 
incorporated  in  the  final  rule. 

Section  604.1    Purpose. 

This  section  states  that  the  purpose  of 
this  rule  is  to  implement  section  3(f)  and 
12(c)(6)  of  the  UMT  Act.  This  section  is 
identical  to  the  purpose  section  in  the 
NPRM  and  no  comments  were  received 
on  it. 

Section  604.3    Applicability. 

In  the  NPRM,  UMTA  proposed  that 
the  new  rule  apply  to  all  recipients  of 
financial  assistance  under  sections  3,  5, 
9A  9  or  18  of  the  UMT  Act  or  under 


sections  103(e)(4)  and  142  (a)  and  (c)  of 
23  use,  which  permit  the  use  of  Federal- 
Aid  Highway  funds  to  purchase  buses. 
UMTA  specifically  excluded  recipients 
under  section  16(b)(2)  of  the  UMT  Act 
consistent  with  UMTA's  longstanding 
administration  of  this  program. 

Due  to  a  typographical  error  in  the 
Federal  Register  printing  of  the  NPRM, 
§  604.3(a)  stated  that  the  NPRM  would 
have  applied  to,  "Section  3  (excluding 
sections  16(b)(2)),  5,  9A,  9  or  18  of  the 
UMT  Act."  (Emphasis  added.)  Several 
commenters  noted  this  error  and  asked 
if  the  NPRM,  therefore,  excluded  not 
only  section  16(b)(2),  but  also  sections  5, 
9A,  9  and  18.  As  stated  above,  it  was 
UMTA's  intention  to  exclude  only 
section  16(b)(2)  and  the  final  rule  makes 
this  clear. 

As  proposed,  UMTA  has  made  the 
final  rule  applicable  to  the  section  18 
program.  This  program  provides 
financial  assistance  to  rural  and  small 
urban  areas  with  populations  of  less 
than  50,000  for  capital,  operating  and 
administrative  expenses.  Twenty 
commenters  addressed  the  issue  of 
whether  the  rule  should  apply  to  this 
program.  The  comments  were  mainly 
from  recipients,  State  DOTs,  and  the 
trade  associations  that  represent  the 
rural  providers.  All  favored  either  not 
applying  the  rule  or  modifying  it  for 
section  18. 

The  commenters  argued  that  there  are 
few,  if  any,  private  operators  in  these 
areas  to  compete  with  the  recipients. 
Since  the  private  charter  operators 
would  have  to  come  great  distances  to 
provide  charter  service,  these 
commenters  argued  that  the  customer 
would  have  to  pay  higher  prices  for 
charter  service  provided  by  private 
operators  due  to  excessive  deadhead 
charges.  In  addition,  the  commenters 
stated  that  the  paperwork  burden  would 
be  so  great  that  the  cost  to  comply  with 
the  administrative  portions  of  the  rule 
will  exceed  the  revenues  generated  from 
any  resulting  charter  service. 

UMTA  is  sympathetic  to  these 
comments  and  has  modified  the  rule  to 
account  for  some  of  the  differences 
between  the  urban  and  rural  recipients. 
The  changes  will  be  noted  in  the  specific 
sections  of  the  rule. 

We  are,  however,  unable  to  exclude 
the  section  18  program  totally  from  the 
rule.  Section  18(f)  of  the  UMT  Act  states, 
"Grants  under  this  section  shall  be 
subject  to  such  terms  and  conditions 
(which  are  appropriate  to  the  special 
needs  of  public  transportation  in  areas 
other  than  urbanized  areas)  as  the 
Secretary  shall  prescribe."  While  this 
language  appears  to  give  UMTA  the 
discretion  to  exclude  the  Section  18 
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program  from  the  charter  requirements 
in  the  UMT  Act,  the  legislative  history 
dictates  the  opposite  conclusion. 

The  Conference  Report  for  the  Surface 
Transportation  Assistance  Act  of  1978, 
which  added  the  section  18  program  to 
the  UMT  Act,  states  with  reference  to 
the  provision  quoted  above  from  section 
18(f).  "However,  the  Secretary  would 
not  be  authorized  to  waive  or  modify 
basic  provisions  of  the  Act,  such  as 

sections  3(f)  and  3(g) "  H.R.  Rep.  No. 

1797,  95th  Cong.,  2d  Sess.  136  (1978). 
Consequently,  UMTA  believes  that  we 
have  the  authority  to  modify  the  charter 
regulatory  requirements  that  apply  to 
these  recipients,  but  cannot  exclude  the 
entire  program  from  the  regulation. 

Several  commenlers  suggested  that 
UMTA  tailor  the  requirement  of  the  rule 
to  the  size,  based  on  population,  of  the 
recipient.  In  support  of  this  position, 
these  commenters  made  many  of  the 
same  arguments  that  were  noted  above 
in  support  of  treating  the  section  18 
program  differently. 

The  commenters  suggested  various 
ways  of  responding  to  these  concerns. 
These  included  excluding  all  recipients 
which  have  less  than  a  specified 
population,  such  as  less  than  200,000  or 
50,000,  or  providing  special  requirements 
for  these  recipients.  This  approach 
would  be  consistent  with  the 
Department  of  Transportation's  new 
regulation  implementing  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  for  UMTA  recipients.  51  FR 
18994.  May  23, 1986.  This  rule  provides 
different  requirements,  both 
administrative  and  substantive,  for 
recipients  in  areas  with  populations  of 
less  than  50,000. 

UMTA,  however,  rejects  the 
suggestion  that  recipients  in  areas  with 
small  populations  be  excluded  from  the 
rule.  Since  UMTA  is  prohibited  from 
excluding  the  Section  18  recipients  from 
the  rule,  it  would  not  be  possible  to 
exclude  any  category  of  recipients  to 
which  they  would  belong  such  as  those 
with  populations  of  less  than  200,000  or 
even  50,000.  Moreover,  if  the  less  than 
200,000  population  figure  were  used, 
UMTA  would  exclude  251  of  the  366 
urban  areas  listed  in  UMTA's  1983 
Section  15  report.  This  represents  almost 
70%  of  the  urban  areas  and  far  too  large 
a  percentage  to  exchide  from  this 
important  rule. 

Moreover.  UMTA  has  not  modified 
the  requirements  for  recipients  in  areas 
with  small  populations  because  we 
believe  that  the  requirements  of  this  rule 
are  not  so  burdensome  as  to  unfairly 
affect  these  recipients.  We  have  taken 
special  pains  to  minimize  the 
administrative  and  paperwork  burdens 
imposed  by  the  rule  to  ensure  that  all 


recipients  will  be  capable  of  complying 
without  hardship. 

Another  issue  concerning  applicability 
is  whether  the  rule  will  include  a 
revenue  exception.  UMTA  did  not 
propose  to  include  a  revenue  exception 
in  the  NPRM.  The  previous  rule  did 
contain  such  an  exception  so  titat  any 
recipient  that  did  not  earn  more  than 
$15,000  in  annual  charter  revenues  was 
excluded  from  the  rule's  cost  and 
revenue  requirements  if  the  recipient 
provided  intercity  charter  service.  We 
stated  in  the  preamble  to  the  NPRM  that 
we  proposed  to  delete  this  exception 
since  the  UMT  Act  provides  protections 
for  private  charter  operators  from  all 
recipients,  not  just  from  those  that  earn 
in  excess  of  a  certain  amount.  In 
addition,  we  stated  that  while  the 
revenue  exception  may  provide  some 
relief  from  the  regulation's  paperwork 
burdens  the  proposed  burdens  would  be 
so  much  less  that  there  would  be  no 
hardship  on  any  recipient,  regardless  of 
revenues.  UMTA,  however,  asked  in  the 
preamble  whether  the  final  rule  should 
include  a  revenue  exception. 

Twelve  commenters  addressed  this 
issue.  Ten  of  these,  mainly  recipients 
and  State  DOTs,  favored  retaining  a 
revenue  exception.  None,  however, 
offered  any  arguments  that  rebut  the 
conclusions  that  UMTA  had  come  to 
and  presented  in  the  NPRM  for  not 
including  the  exception.  Therefore,  we 
have  not  included  a  revenue  exception 
in  the  final  rule. 

One  area  of  constant  concern  with 
any  charter  regulation  is  to  clearly 
define  the  category  or  categories  of 
equipment  and  facilities  to  which  it 
applias.  UMTA  stated  in  the  NPRM  that 
we  proposed  to  continue  the  position 
adopted  in  the  previous  rule  that  the  rule 
only  applies  to  charter  service  using 
UMTA  funded  equipment  and  facilities. 
If  a  recipient  sets  up  a  separate 
company  that  has  only  locally  funded 
equipnent,  facilities  and  operates  these 
with  only  local  funds,  or  the  recipient  is 
able  to  maintain  separate  accounts  for 
its  charter  operations  that  show  that  the 
charter  service  is  truly  a  separate 
division  which  receives  no  benefits  from 
the  mass  transportation  division,  then 
the  charter  rule  would  not  apply. 

Twelve  commenters  addressed  this 
issue.  Recipients  expressed  the  fact  that 
even  though  the  rule  would  not  apply  to 
a  wholly  locally  funded  entity,  it  has 
little  application  since  few,  if  any, 
recipients  can  set  up  a  separate 
company.  Commenters  representing  the 
private  charter  operators,  however, 
argued  that  a  recipient's  entire  operation 
must  be  subject  to  the  rule  if  there  are 
going  to  be  any  real  protections  for 
private  operators. 


UMTA  has  chosen  to  continue  the 
proposed  approach  in  the  final  rule. 
Applying  the  rule's  restrictions  only  to 
charter  service  using  UMTA  funded 
equipment  or  facilities  is  the  more 
straightforward  interpretation  of  the 
UMT  Act  and  limits  the  reach  of  Federal 
rules  to  only  federally  funded  activities. 
Moreover,  UMTA  agrees  with  the 
recipients  who  commented  that  the 
exception  probably  has  little  effect  since 
it  is  so  difficult  to  set  up  a  totally 
separate  company  for  charter  service. 
As  a  result,  UMTA  believes  that  this 
approach  not  only  is  more  legally 
tenable,  but  that  it  poses  no  real  threat 
to  the  well-being  of  private  charter 
operators. 

Another  issue  under  the  larger 
question  of  applicability  is  whether  the 
rule  will  apply  to  any  entity,  public  or 
private,  that  receives  UMTA  assistance 
through  an  UMTA  recipient.  Since  one 
of  the  Administration's  major  policy 
objectives  is  to  increase  the 
participation  of  the  private  sector  in  the 
provision  of  transportation  services  that 
are  funded  with  Federal  assistance,  this 
is  a  particularly  timely  issue. 

In  the  UMTA  program  the 
accomplishment  of  this  policy  objective 
has  meant  an  emphasis  on  those 
provisions  in  the  UMT  Act.  including 
section  3(e),  which  call  for  the 
participation  of  the  private  sector  to  the 
maximum  extent  feasible.  UMTA  has 
issued  several  Federal  Register  notices 
to  provide  guidance  on  compliance  with 
the  provisions.  One  concern,  however,  is 
that  private  mass  transportation 
providers  may  be  reluctant  to 
participate  in  UMTA's  program  if  the 
charter  regulations  apply  to  them. 

The  previous  charter  rule  applied  to 
all  recipients  and  operators  for 
recipients.  That  is,  a  private  operator 
that  receives  UMTA  assistance  through 
a  recipient,  whether  under  contract  to 
provide  specific  service  or  by  means  of 
an  allocation  plan  as  in  New  Jersey,  was 
subject  to  the  regulation  to  the  extent 
that  the  assisted  equipment  or  facilities 
were  used  to  provide  charter  service. 
UMTA  proposed  to  continue  this 
approach  in  the  NPRM. 

The  reason  that  UMTA  proposed  the 
continuation  of  the  approach  is  due  to 
the  language  in  section  3(f)  of  the  UMT 
Act.  It  states  that  its  restrictions  apply 
to  the  recipient  "or  any  operator  of  mass 
transportation"  for  the  recipient.  It  is 
UMTA's  opinion  that  this  language 
provides  little  room  for  discretion  and 
requires  that  all  entities,  public  or 
private,  that  operate  for  a  recipient  must 
be  covered  by  the  rule  to  the  extent  that 
the  entity  provides  charter  service  using 
UMTA  funded  equipment  or  facilities. 
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Very  few  commenters  addressed  this 
issue.  Those  that  did,  however,  were 
mainly  private  operators  and  the  trade 
associations  that  represent  them.  These 
commenters  generally  disfavored  the 
approach  and  argued  that  to  apply  the 
regulation  to  subsidized  private 
operators  will  remove  any  incentives  to 
contract  with  an  UMTA  recipient,  a 
result  contrary  to  UKfTA's  private  sector 
policies. 

While  UMTA  is  aware  of  the  potential 
policy  conflict,  we  are  bound  by  the 
words  of  the  UMT  Act.  Consequently, 
all  operators  for  a  recipient,  whether 
public  or  private,  under  contract  or 
receiving  assistance  through  the 
recipient,  are  subject  to  the  charter  rule 
but  only  to  the  extent  that  the  operator 
uses  UMTA  funded  equipment  or 
facilities  to  provide  charter  service.  This 
is  the  same  proviso  that  applies  to 
recipients.  Therefore,  in  shorthand,  the 
rule  treats  all  operators  for  a  recipient 
as  a  recipient  to  the  extent  that  they 
stand  in  a  recipient's  shoes. 

As  part  of  UMTA's  private  sector 
actions,  we  have  recently  stated  our 
policy  on  the  use  of  capital  assistance  to 
pay  for  the  capital  portion  of  private 
sector  service  contracts.  UMTA 
encourages  recipients  to  take  advantage 
of  this  policy  and  provided  information 
about  it  in  the  "Dear  Grantee"  letter  of 
November  19, 1986.  The  letter  also 
explains  how  various  UMTA 
requirements  will  apply  to  the  private 
operators  whose  capital  costs  are  paid 
for  with  UMTA  funds. 

A  private  operator  that  receives 
UMTA  assistance  under  the  capital  cost 
of  contracting  arrangements  is  subject  to 
the  charter  regulations.  Since  the  private 
operator  receives  UMTA  assistance, 
even  though  it  is  through  another  entity, 
the  private  operator  is  treated  as  a 
recipient  and  falls  under  the  definition 
of  this  term  for  this  rule. 

Under  a  capital  cost  of  contracting 
arrangement,  there  are  at  least  two 
common  situations.  First,  the  private 
operator  could  use  its  own  vehicles  to 
provide  service  under  the  contract.  In 
this  case,  the  charter  rule,  although 
applicable,  would  have  no  practical 
effect  since  UMTA  will  be  paying  for 
mass  transportation  which  consumes 
100  percent  of  the  capital  funds  we 
provide  to  the  private  operator  through 
the  recipient  and  the  provision  of 
incidental  non-mass  transportation 
using  UMTA  funding  is  not  possible. 

Second,  the  private  operator  could  use 
UMTA  funded  equipment  or  facilities 
leased  to  it  by  the  recipient.  In  this  case, 
the  private  operator  would  have  the 
equipment  or  facilities  available  for 
incidental  non-mass  transportation 
service  and  the  charter  rules  will  apply 


if  any  charter  service  is  provided  with 
the  leased  equipment  or  facilities. 
The  final  issue  that  concerns  the 
applicability  of  the  final  rule  is  whether 
it  will  apply  to  all  charter  service  or 
provide  different  requirements 
depending  where  the  charter  service  is 
provided.  The  previous  regulation 
distinguished  between  charter  service 
that  a  recipient  provided  in  its  service 
area,  intracity  charter  service,  and 
charter  service  a  recipient  provided 
outside  of  its  service  area,  intercity 
charter  service.  The  regulation  made 
this  distinction  based  on  the  distinction 
that  the  UMT  Act  makes  in  section  3(f) 
which  restricts  only  a  recipient's 
intercity  charter  service.  The  NPRM 
proposed  to  eliminate  this  distinction 
and  to  treat  all  charter  service  provided 
by  a  recipient  using  UMTA  funded 
equipment  or  facilities  the  same. 

Seventeen  commenters  addressed  this 
issue.  Most  were  private  charter 
operators  and  they  supported  the  NPRM 
elimination  of  this  distinction.  The 
commenters  felt  that  by  treating  all 
charter  service  the  same,  the  protections 
for  their  businesses  would  be  increased. 

One  recipient  who  addressed  this 
issue  favored  the  retention  of  the 
distinction,  but  added  that  no  recipient 
should  be  providing  charter  service 
outside  of  its  service  area  anyway. 

Several  recipients  and  trade 
associations  addressed  this  issue  in  an 
indirect  way.  They  challenged  UMTA's 
legal  authority  to  promulgate  the  rule. 
They  argued  that  the  only  language  in 
the  UMT  Act  which  provides  protections 
for  private  charter  operators  is  in 
section  3{f)  and  that  this  only  speaks  to 
private  intercity  charter  operators.  Thus, 
in  their  view,  the  proposed  expansion  of 
protections  to  intracity  private  charter 
operators  is  beyond  UMTA's  authority 
and  the  final  rule  must  continue  to 
distinguish  between  intercity  and 
intracity  charter  service. 

In  the  final  rule,  UMTA  has  decided  to 
apply  the  restrictions  to  all  charter 
service  and  not  to  provide  different 
requirements  for  intercity  and  intracity 
service.  Although  UMTA  will  address 
the  legal  basis  of  this  rule  in  more  detail 
below,  it  is  important  to  state  here  that 
it  is  our  opinion  that  the  melding  of  the 
two  categories  of  charter  service  is 
permissible  under  the  UMT  Act.  Since 
this  approach  provides  greater 
protections  for  private  charter  operators, 
UMTA  has  decided  to  follow  it  in  the 
final  rule. 

Section  604.5    Definitions. 

Charter  Service 

The  definition  of  "charter  service"  is 
as  the  heart  of  this  regulation.  The 


NPRM  did  not  propose  to  change  the 
definition  from  that  in  the  previous 
regulation.  This  definition  had  several 
components  which  attempt  to  define 
charter  service  in  a  way  that 
meaningfully  distinguishes  it  from  "mass 
transportation"  and  "sightseeing 
service."  The  main  features  were:  1)  The 
service  was  by  bus;  2)  the  service  was  to 
a  defined  group  of  people:  3)  there  was  a 
single  contract  between  the  recipient 
and  the  riders,  not  individual  contracts 
between  the  recipient  and  each  rider,  4) 
the  patrons  had  the  exclusive  use  of  the 
bus;  5)  the  charge  for  the  bus  was  a  set 
rate:  and  6)  the  riders  had  the  sole 
authority  to  set  the  destination. 

Under  section  12(c)(6)  of  the  UMT 
Act,  "mass  transportation"  is  defined  as 
service  to  the  public,  either  general 
service  or  special  service,  on  a  regular 
and  continuing  basis.  By  contrast, 
"charter  service"  is  usually  thought  of  as 
a  one-time  provision  of  service  and  the 
user,  not  the  recipient,  has  the  control  of 
the  service.  "Sightseeing  service," 
consistent  with  our  understanding  of  the 
Interstate  Commerce  Commission's 
definition  of  "special  service,"  is  when 
the  recipient  offers  and  arranges  the 
service  and  contracts  individually  with 
each  patron,  not  with  the  patrons  as  a 
group. 

While  these  distinctions  may  appear 
to  be  neat  and  clean,  there  are  many 
difficulties  in  determining  in  a  given 
case  which  category  the  service  fits  into 
most  appropriately.  These  problems  are 
particularly  apparent  in  the  Section  18 
program  where  service  provided  under  a 
contract  with  a  social  service  agency  for 
a  defined  group  of  users  is  a  common 
occurrence.  Also,  under  all  UMTA 
programs,  recipients  provide 
subscription  ser\'ice,  parking  lot  shuttles 
and  other  services  that  while  open  to  the 
public  may  be  of  limited  utiUty  due  to 
destination,  hours  of  service  or  need. 

Many  commenters  addressed  the 
problem  of  the  definition  of  charter 
service.  The  majority  of  these 
commenters  are  recipients  of  Section  18 
funds  and  State  DOTs.  Since  these 
commenters  explained  that  some  of  the 
serx'ices  for  which  they  now  receive 
UMTA  funding  as  mass  transportation 
might  fall  within  the  NPRM's  definition 
of  charter  service,  they  argued  that  there 
would  be  serious  repercussions  for  their 
riders  if  the  service  were  determined  to 
be  charter,  not  mass  transportation,  and 
thus  not  permissible  under  the  NPRM. 

Although  UMTA  is  aware  of  the  many 
problems  that  the  proposed  definition 
poses,  we  have  decided  to  retain  it  with 
one  change.  This  change  expands  the 
definition  so  that  charter  service 
provided  by  van  is  included.  This 
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change  will  be  discussed  in  detail 
below. 

There  are  several  reasons  for  our 
decision  to  keep  the  definition  of 
"charter  service"  as  proposed.  First,  the 
proposed  definition  is  identical  to  that  in 
the  previous  regulation.  Thus,  all  parties 
are  familiar  with  it  and  the  problems 
that  UMTA  has  experienced  with  it 
have  been  few  during  the  over  10  years 
in  which  it  has  been  in  effect.  Second, 
UMTA  believes  that  the  problems 
associated  with  distinguishing  between 
"charter  service"  and  "sightseeing 
service"  are  fairly  clearly  marked  and 
do  not  require  a  revision  to  the 
definition  to  make  the  distinctions 
clearer.  For  example,  if  a  customer 
comes  to  the  recipient  and  contracts  for 
the  exclusive  use  of  the  vehicle,  the 
service  would  probably  be  charter 
service.  On  the  other  hand,  if  the 
recipient  offers  individual  contracts  to 
anyone  to  ride  to  a  destination  that  the 
recipients  has  selected,  the  service 
would  probably  be  sightseeing  service. 

Although  UMTA  considered  including 
restrictions  on  sightseeing  service  using 
UMTA  funded  equipment  and  facilities 
in  this  rule,  we  will  issue  a  separate 
regulation  on  sightseeing  service  in  the 
future.  While  the  restrictions  on 
sightseeing  service  will  be  based  on 
section  12(c)(6)  and  could  be  similar  to 
those  imposed  in  this  rule,  the  fact  that 
this  rule  is  also  based  on  section  3(f), 
which  address  only  charter  service, 
would  make  including  sightseeing 
service  unnecessarily  compHcated. 

The  third  reason  that  UMTA  has  not 
changed  the  proposed  definition  of 
"charter  service"  is  that  the  problems 
associated  with  distinguishing  charter 
service  from  mass  transportation  can,  in 
UMTA's  opinion,  be  better  addressed  by 
giving  some  additional  guidance  here  as 
to  the  nature  of  mass  transportation,  not 
by  altering  the  definition  of  "charter 
service."  While  the  UMT  Act  defines 
mass  transportation  as  provided  to  the 
public  and  operating  on  a  regular  and 
continuing  basis,  UMTA  believes  that  it 
shares  other  salient  characteristics 
which  logically  follow  from  this. 

First,  mass  transportation  is  under  the 
control  of  the  recipient.  Generally  the 
recipient  is  responsible  for  setting  the 
route,  rate,  and  schedule,  and  deciding 
what  equipment  is  used.  Second,  the 
service  is  designed  to  benefit  the  public 
at  large  and  not  some  special 
organization  such  as  a  private  club. 
Third,  mass  transportation  is  open  to  the 
pubhc  and  is  not  closed  door.  Thus, 
anyone  who  wishes  to  ride  on  the 
service  must  be  permitted  to  do  so. 

These  three  characteristics  of  mass 
transportation  are  not  exhaustive,  but 
merely  illustrative.  In  any  complaint 


situation,  UMTA  would  review  the 
service  in  question  and  determine  to 
which  category  it  most  properly  belongs. 

UMTA  acknowledges  that  there  are 
two  exceptions  to  this  third 
characteristic,  in  1968,  Congress 
amended  the  definition  of  "mass 
transportation"  to  permit  special  service 
in  addition  to  general  service.  Special 
service,  according  to  the  legislative 
history  is  service  that  may  be  provided 
closed  door.  The  only  examples  that 
Congress  provided,  however,  are  service 
exclusively  for  elderly  and  handicapped 
persons  and  service  provided  for  the 
workers  who  live  in  the  intercity,  but 
work  in  a  factory  in  the  suburbs.  See, 
H.R.  Rep.  No.  1785.  90th  Cong..  2d  Sess.. 
reprinted  in  1968  U.S.  Code  Cong.  Ad.  & 
News,  2941.  It  is  UMTA's  position  that 
any  exclusive  service  must  fit  within 
one  of  these  two  exceptions  to  qualify 
as  mass  transportation  in  the  future. 

By  way  of  example.  UMTA  provides 
descriptions  of  service  that  would  be 
"charter  service."  First,  regular  and 
continuing  exclusive  service  for  college 
students  hving  at  an  apartment  complex, 
arranged  by  the  owner  of  the  complex, 
and  over  which  the  owner  sets  that  fares 
and  schedules  would  be  charter  service. 
This  result  would  occur  since  the  UMTA 
recipient  is  not  controlling  the  service 
and  it  is  exclusively  for  the  college 
students.  Second,  shuttle  service 
provided  by  a  recipient  to  the  attendees 
at  a  convention  that  operates  on  a 
regular  and  continuing  basis,  according 
to  a  preprinted  schedule,  but  which  is 
closed  to  anyone  that  is  not  attending 
the  convention  would  also  be  charter 
service. 

Third,  assume  a  human  services 
agency  contracts  with  a  recipient  to 
provide  weekly  service  to  a  shopping 
center  for  the  agency's  clients.  If  the 
service  is  open-door  and  the  recipient 
can  put  any  rider  on  the  vehicle  in 
addition  to  the  agency's  clients,  the 
service  would  probably  be  mass 
transportation. 

As  stated  above.  UMTA  has  changed 
the  definition  of  charter  service  to 
include  charter  service  provided  by 
vans.  Only  one  commenter  commented 
on  the  types  of  vehicles  that  the  rule 
would  apply  to.  The  conunenter  asked  if 
the  NPRM  would  apply  to  charter  trolley 
service  provided  by  a  recipient.  UMTA 
has  struggled  with  the  lack  of 
regulations  to  govern  other  than  charter 
bus  service  for  several  years.  Since 
UMTA's  previous  rule  only  regulated 
charter  bus  service,  there  was  little 
assistance  that  UMTA  could  provide  if 
the  complaint  concerned  charter  van  or 
charted  rail  service. 

While  the  statutory  provisions  in 
section  3(f}  of  the  UMT  Act  apply  only 


to  buses,  the  service  which  section 
12(c)(6)  distinguishes  from  mass 
transportation'  is  merely  charter  service, 
not  charter  bus  service.  The  limitations 
on  the  use  of  UMTA  funded  equipment 
and  facilities  under  section  12(c)(6)  are 
to  protect  the  equipment  and  facilities  to 
assure  that  they  are  available  for  mass 
transportation.  Thus,  all  vehicle  modes 
could  be  included  within  these 
protections  since  they  all  provide  mass 
transportation. 

UMTA,  however,  has  decided  to  only 
expand  the  scope  of  the  rule  to  vans  as 
well  as  buses.  Since  there  are  so  few 
private  rail  or  ferry  boat  operators,  we 
believe  that  not  including  charter  rail 
and  charter  ferry  boat  service  within 
this  rule  will  have  little  if  any  adverse 
effect  on  these  operators. 

In  addition,  we  believe  that  this 
change  will  have  at  most  a  minimal 
impact  on  recipients.  First,  most  urban 
recipients  operate  only  buses  and  do  not 
offer  mass  transportation  by  van.  Thus, 
this  change  will  not  have  any  effect  on 
them.  Second,  the  rule,  as  discussed 
below,  considers  that  a  private  charter 
bus  operator  is  only  willing  and  able  to 
provide  charter  bus  service,  not  charter 
van  service  even  if  the  origin  and 
destinations  of  the  trip  can  be  served  by 
van.  Thus,  since  the  vast  majority  of 
private  charter  operators  are  bus  only 
operators,  there  should  not  be  a 
significant  effect  on  those  recipients  that 
are  able  to  provide  charter  service  by 
van  as  well  as  bus. 

Nonetheless,  since  this  does  represent 
a  change  from  the  NPRM,  UMTA  is 
seeking  public  comment  on  this  aspect 
of  the  final  rule.  UMTA  is  providing  a 
45-day  comment  period.  While  60  days 
is  the  normal  practice,  we  believe  that 
this  issue  it  sufficiently  narrow  to  be 
adequately  addressed  within  a  shorter 
period  of  time.  UMTA  will  review  the 
comments  received  and  make  a 
determination  on  further  actions  at  that 
time.  It  is  important  to  note  that  the 
expansion  of  the  scope  of  the  rule  to 
vans  will  be  effective  30  days  after 
publicafion  along  with  the  rest  of  the 
rule  and  subject  to  change  after  the 
comment  period  closes. 

Willing  and  Able 

The  definition  of  "willing  and  Me"  is 
another  key  definition  in  this  regulation. 
As  proposed  in  the  NPRM  and  as 
included  in  this  final  rule,  only  if  the 
recipient  determines  that  there  is  at 
least  one  private  charter  operator 
willing  and  able  to  provide  the  charter 
service  that  the  recipient  proposes  to 
provide  is  the  recipient  prohibited  from 
providing  the  service. 
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The  NPRM  deHned  "willing  and  able" 
as,  "having  the  physical  capability  to 
actually  provide  charter  bus  service  and 
the  legal  authority  and  the  necessary 
safety  certifications,  licenses  and  other 
legal  requirements  to  provide  charter 
bus  service  in  the  area  it  proposes  to 
provide  such  service." 

In  the  preamble  to  the  NPRM.  UMTA 
stated  that  this  definition  focuses  on  the 
physical  ability  of  the  private  charter 
operator  to  provide  charter  service  and 
the  possession  of  the  legal  authority  to 
provide  it.  We  stated  sperifically  that 
the  definition  included  no  concept  of 
capacity  and  that  a  private  charter 
operator  with  the  requisite  legal 
authority  and  one  bus  is  just  as  willing 
and  able  as  a  private  operator  that 
possesses  the  same  legal  authority  but 
has  100  buses.  In  the  preamble.  UMTA 
asked  for  comments  on  this  aspect  of  the 
definition  and  whether  there  should  be 
other  elements  added  to  the  definition. 

Thirty-four  commenters  addressed 
this  issue.  The  nine  private  charter 
operators  that  commented  favored  the 
proposal  and  stated  that  if  any  other 
elements  were  added  to  the  definition  it 
would  provide  the  recipients  with  the 
ability  to  delay  determinations  of  willing 
and  able  and,  in  the  end,  permit  the 
finding  of  fewer  willing  and  able  private 
operators.  These  commenters 
complimented  UMTA  on  the  easy, 
straightforward  proposed  definition. 

The  remaining  25  commenters 
criticized  the  definition.  These 
commenters  were  recipients.  State 
DOTs,  planning  organizations,  and  trade 
associations.  These  commenters 
suggested  various  additional  elements 
that  would  be  needed  in  the  definition. 
Chief  among  these  is  the  need  to  add  the 
notion  of  capacity.  For  many 
commenters  capacity  to  provide  the 
amount  of  service  requested  is 
synonymous  with  having  the  ability  to 
provide  the  service.  They  argued  that 
without  a  check  on  the  private  charter 
operator's  capacity,  the  customer  will 
not  be  fairly  served  and  will  end  up  with 
a  variety  of  companies  and  equipment  to 
serve  its  charter  request  in  addition,  the 
commenters  argued  that  it  would  not  be 
fair  for  the  regulation  to  permit  a  private 
charter  operator  with  one  bus  to  enter 
the  market  and  prohibit  the  recipient 
from  providing  any  charter  service. 

UMTA  has  decided  not  to  include  any 
notion  of  capacity  in  the  final  rule's 
definition  of  "willing  and  able."  UMTA 
believes  that  the  customer  will  not  be 
harmed  in  any  way  by  not  taking  into 
account  the  capacity  of  the  private 
operators.  If  the  private  operators  do  not 
have  the  required  capacity,  it  can  be 
obtained  from  other  private  charter 
operators.  While  some  commenters 


stated  that  private  operators  do  not 
always  woric  this  closely  and 
harmoniously,  UMTA  believes  that  they 
have  a  responsibility  to  work  together 
for  mutual  support.  It  is.  in  effect,  the 
private  charter  operators  duty  to  work 
in  concert  and  put  aside  differences  if 
the  protections  under  this  rule  are  to  be 
of  any  real  benefit  to  them.  As  a  last 
resort  the  private  operator  may  obtain 
the  extra  cap>acity  from  the  recipient. 
Thus,  the  customer  will  be  served. 
Moreover,  a  continued  request  for  more 
capacity  than  it  possesses  should 
encourage  the  private  operator  to 
expand  its  fleet  to  serve  the  market. 

Commenters  also  suggested  that 
definition  of  "willing  and  able"  should 
take  into  consideration  the  type  of 
equipment  that  a  private  charter 
operator  can  provide.  Many  recipients 
and  consumers  stated  that  recipients 
provide  a  category  of  vehicle  that  is  not 
available  from  private  charter  operators. 
These  commenters  stated  that  private 
charter  operators  offer  only  luxury 
coaches  and  private  school  bus 
operators  offer  only  school  buses.  For 
these  commenters,  the  provision  of  a 
transit  coach  is  the  desired  bus  and  an 
operator  which  cannot  provide  it  is  not 
able. 

UMTA  is  aware  that  the  type  of 
equipment  requested  can  sometimes,  at 
least  at  this  time,  only  be  provided  by 
the  recipient  This  is  particularly  true  in 
rural  areas  where,  due  to  small 
populations,  the  customer's  need  is  for  a 
small  charter  vehicle  such  as  a  van. 
While  UMTA  recipients  easily  can 
provide  this  type  of  vehicle  since  UMTA 
funds  mainly  the  acquisition  of  vans 
under  our  rural  and  small  urban 
program,  private  charter  operators  in 
these  same  areas  usually  can  offer  only 
buses. 

Therefore,  UMTA  has  changed  the 
definition  of  "willing  and  able"  to 
account  for  these  problems.  Under  the 
final  rule,  a  private  operator  is  only 
willing  and  able  to  the  extent  that  it  can 
provide  the  categories  of  revenue 
vehicles  specified  by  the  recipient  The 
final  mle  defines  "categories  of  revenue 
vehicles"  as  vans  and  buses. 

Accordingly,  if  the  recipient  desires  to 
provide  charter  service  with  buses  and 
vans,  but  the  private  charter  operator 
only  has  the  physical  capability  to 
provide  buses,  the  private  operator  is 
willing  and  able  to  provide  only  the 
charter  bus  service  that  the  recipient 
proposed  to  provide.  The  regulation  will 
permit  the  recipient  to  provide  charter 
service  with  its  vans  as  long  as  it  is 
incidental  charter  service.  Since  the 
final  rule  does  not  apply  to  rail  service 
or  ferry  boats,  the  only  restriction  that 
the  UMT  Act  imp>oses  on  charter  rail 


service  and  ferry  boat  service  provided 
with  UMTA  funded  equipment  or 
facilities  is  that  it  be  incidental  to  the 
provision  of  mass  transportation. 

UMTA  believes  that  this  approach  is 
necessary  to  ensure  that  the  needs  of 
the  charter  customer  are  met.  Without 
this  addiUon.  customers  could  be  forced 
to  charter  a  type  of  vehicle  that  is  not 
suited  to  their  purposes.  The  result  could 
be  to  force  the  customer  to  forgo  the  trip. 
UMTA  does  not  intend  to  hinder 
transportation  in  this  way  and  adding 
the  type  of  vehicle  to  the  definition  of 
"willing  and  able"  is  one  way  to  address 
the  problem. 

A  third  concept  that  commenters 
suggested  adding  to  the  definition  of 
"willing  and  able"  is  duration  of  the 
charter  trip.  Commenters  stated  that 
under  some  State  rules,  private 
operators  are  often  required  to  set  the 
minimum  time  for  charter  bus  service  at 
5  or  more  hours.  Since  many  customers 
may  only  want  a  bus  for  2  hours,  the 
private  charter  operator  in  these  States 
provides  more  service,  and  at  a  higher 
cost,  than  is  desired.  The  commenters 
stated  that  recipients  often  fill  this  gap 
since  they  have  either  no  minimum 
durations  or  lower  minimum  dtu-ations. 

UMTA  is  aware  of  this  problem,  but  it 
is  our  position  that  the  final  rule  should 
not  take  this  into  consideration  in  the 
definition  of  "willing  and  able."  The 
cause  for  minimum  periods  that  may  be 
longer  than  the  customer's  needs  is.  as 
described  by  the  commenters.  Slate  or 
local  rules.  To  the  extent  that  this  needs 
correction,  therefore,  UMTA  believes 
that  it  should  be  addressed  at  the  State 
or  local  level,  not  at  the  Federal  level. 
Except  for  specifying  capacity  and 
duration',  the  rule  permits  a  recipient  to 
describe  its  desired  charter  service  with 
a  great  deal  of  specificity.  Thus,  a 
recipient  may  specify  the  days,  times  of 
day,  and  geographic  area  of  its  desired 
charter  trips.  For  example,  a  recipient 
could  state  in  its  notice  that  it  desires  to 
provide  charter  bus  service  on 
weekends  in  its  State. 

A  private  charter  operator  could 
respond  that  it  desires  to  provide  all  of 
the  service.  It  could  also  respond  that  it 
only  desires  to  provide  weekend  charter 
bus  service  within  the  recipient's 
urbanized  area.  Under  the  rule,  this 
private  charter  operator  is  only  "willing 
and  able"  to  provide  weekend  charter 
bus  trips  inside  the  recipient's  urbanized 
area  and  the  recipient  absent  any  other 
private  charter  bus  operators,  is 
permitted  to  provide  weekend  charter 
bus  trips  outside  of  its  urbanized  area, 
but  within  its  State. 

UMTA  believes  that  it  is  important  to 
permit  recipients  to  provide  specific 
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information  in  their  descriptions  of 
proposed  charter  service.  In  this  way, 
the  rule  attempts  to  ensure  that  the 
customer's  needs  will  be  met  and  that 
the  customer  will  not  be  forced  to 
purchase  service  that  it  does  not  want  or 
to  forgo  the  charter  trip. 

Finally,  UMTA  has  amended  the 
proposed  definition  to  require  that  the 
private  operator  have  the  desire  to 
provide  charter  service.  The  omission  of 
this  component  in  the  NPRM  definition 
was  an  oversight  on  UMTA's  part.  The 
result  is  that  UMTA  proposed  a 
definition  of  "willing  and  able"  that 
included  only  the  idea  of  "able"  and 
omitted  any  notion  of  "willing."  The 
definition  in  the  final  rule  now  includes 
both. 

It  is  important  to  note,  however,  that 
the  desire  expressed  by  the  private 
operator  is  only  to  provide  charter 
service  in  general  terms  and  not 
necessarily  to  provide  every  charter 
request  that  the  private  operator 
receives.  UMTA  recognizes  that  it  is 
possible  where  there  is  only  one  willing 
and  able  private  operator  that  has 
precluded  the  recipient  from  providing 
any  charter  service  that  the  private 
operator  could  refuse  to  provide 
requested  charter  service  and  leave  the 
customer  without  transportation. 

While  UMTA  recognizes  in  the 
abstract  that  this  is  a  possibility,  we  do 
not  believe  that  it  is  a  real  probability. 
Our  position  is  based  on  our  belief  that 
private  charter  operators  behave  like 
any  other  entrepreneurs.  That  means 
that  their  goal  is  to  maximize  profits  and 
stay  in  business.  To  achieve  this  goal, 
the  private  charter  operators  must 
satisfy  customers  and  provide  all  the 
service  they  can.  To  refuse  the  provision 
of  charter  service  is  inconsistent  with 
this  philosophy  and  the  attainment  of 
this  goal.  If  there  are  any  disreputable 
private  operators  that  refuse  to  provide 
charter  service,  UMTA  believes  that  the 
market  will  take  care  of  the  situation. 

Brokers 

In  the  NPRM,  UMTA's  proposed 
definition  of  "willing  and  able"  would 
have  required  the  actual  ability  to 
provide  charter  service.  The  preamble  to 
the  NPRM  noted  that  a  broker,  who  has 
only  an  office  and  a  telephone  and 
arranges  for  another  party  to  provide 
charter  service,  would  not  be  willing 
and  able  since  it  would  never  itself 
provide  the  service.  UMTA  asked  if 
brokers  should  be  included  within  the 
definition  since  including  them  would  be 
one  way  to  achieve  the  goal  of 
increasing  opportunities  for  as  much  of 
the  private  sector  as  possible. 

Fifteen  commenters  opposed  including 
brokers.  These  commenters  were  evenly 


divided  between  recipients  and  private 
operators.  The  commenters  noted  that 
the  UMT  Act  only  protects  private 
charter  operators  and  that  a  broker, 
sinoe  it  is  not  part  of  this  class,  is  not 
entitled  to  protection  under  the 
regulation.  They  argued  that  including 
brokers  would  increase  costs  for  the 
customer  since  a  broker  would  add 
another  layer  of  work  and  bureaucracy. 
They  also  argued  that  it  could  lead  to 
fly-by-night  operations. 

Nine  commenters  favored  including 
brokers.  These  commenters.  both 
recipients  and  private  operators,  limited 
their  willingness  to  include  only  those 
brokers  that  have  the  legal  authority  to 
actually  operate  charter  service  and 
brokers  that  contract  only  with  "willing 
and  able"  private  operators. 

UMTA  recognizes  that  to  the  extent 
that  the  rule  is  aimed  at  restricting 
charter  service  by  recipients  with 
UMTA  funded  equipment  and  facilities, 
the  identity  of  the  actual  provider  of 
service  in  the  recipient's  absence  is  not 
a  concern.  The  only  purpose  of 
determining  whether  there  is  a  willing 
and  able  private  charter  operator  is  to 
establish  the  recipient's  ability  to 
provide  charter  service,  not  to  set  up  the 
recipient  as  a  regulatory  body  that  limits 
the  members  of  the  private  charter 
industry.  The  customer  under  the  rule  is 
still  free  to  contract  with  any  private 
charter  operator  it  wishes;  the  rule  does 
not  and  cannot  limit  those  choices. 

Consequently,  it  would  seem  that 
including  brokers  in  the  definition  of 
"willing  and  able"  would  maximize  the 
customer's  range  of  choices  and  further 
involve  the  private  sector  in  the 
provision  of  transportation  services.  To 
exclude  them  could  be  viewed  as 
favoring  one  segment  of  the  private 
industry  over  another. 

On  the  other  hand.  UMTA  recognizes 
that  a  broker  with  no  transportation 
equipment  of  its  own  is  hardly  able  to 
provide  service.  Its  service  provision  is 
always  contingent  on  contracting  with 
another  entity  to  secure  equipment.  This 
could  result  in  uncertainty  for  the 
customer  since  there  would  never  be  a 
guarantee  that  the  broker  could  provide 
the  equipment.  This  does  not  seem  fair 
or  in  the  best  interest  of  the  customer. 
Therefore.  UMTA  has  decided  not  to 
include  brokers  within  the  deHnition  of 
"willing  and  able." 

Other  Definitions 

UMTA  has  added  several  other 
definitions  to  the  final  rule.  First,  we 
have  added  a  definition  of  "incidental 
charter  service."  This  will  be  discussed 
below  in  connection  with  §  604.9. 

Second,  we  have  added  a  definition  of 
"Chief  Counsel."  This  will  be  discussed 


below  in  connection  with  complaint 
procedures  in  §  604.15. 

Third,  in  response  to  several 
commenters,  we  have  clarified  the  role 
of  the  State,  as  direct  grant  recipient,  in 
the  Section  18  program  and  in  some 
instances  in  the  Section  9  program. 
UMTA  refers  to  these  programs  in  the 
final  rule  as  "State  administered 
programs"  and  has  added  a  definition  to 
the  rule  to  reflect  this.  ; 

Section  804.7    Agreement. 

Section  604.7(a)  of  the  final  rule 
requires  every  applicant  for  UMTA 
funds  to  include  a  charter  service 
agreement  with  the  first  grant 
application  it  submits  to  UMTA  after  the 
effective  date  of  the  rule.  Section 
604.7(b)  provides  the  language  that  the 
applicant  must  use. 

If  UMTA  approves  the  application,  we 
will  sign  the  agreement  and  return  a 
copy  of  it  to  the  applicant  who  has  now, 
in  terms  of  UMTA's  program,  become  a 
recipient.  Once  UMTA  and  a  recipient 
have  entered  into  an  agreement,  the  rule 
permits  a  recipient  to  incorporate  the 
agreement  by  reference  into  subsequent 
grant  applications.  These  requirements 
are  the  same  as  those  proposed  in  the 
NPRM. 

UMTA  has  added  a  new  provision  to 
this  section  for  the  final  rule.  This 
provisioa  5  604.7(f),  applies  only  to  a 
current  recipient  that  does  not  anticipate 
submitting  a  grant  application  to  UMTA 
during  Federal  fiscal  year  1987.  The  rule 
requires  these  recipients  to  submit  two 
copies  of  the  charter  agreement  to  the 
appropriate  UMTA  regional  office 
within  60  days  of  the  rule's  effective 
date.  Since  these  recipients  do  not 
anticipate  becoming  UMTA  applicants 
for  the  foreseeable  future,  the  NPRM  did 
not  provide  a  mechanism  for  them  to 
enter  into  a  charter  agreement  with 
UMTA.  This  new  provision  takes  care  of 
this  problem.  UMTA  believes  that  a 
small  number  of  entities  will  be  affected 
by  this  provision  since  most  UMTA 
recipients  apply  for  new  funds  each  year 
and  are  not  one-time  recipients. 
Therefore,  we  believe  that  this 
requirement  will  place  a  minimal 
paperwork  burden. 

There  were  two  main  comments  on 
this  section  in  the  NPRM.  First, 
commenters  stated  that  requiring  this 
agreement  places  too  much  of  an 
administrative  burden  on  the  recipient. 
While  UMTA  recognizes  that  the 
requirement  for  an  agreement  does 
place  paperwork  burdens  on  applicants, 
the  agreement  is  required  by  section  3(f) 
of  the  UMT  Act  and  we  must  include  it 
in  the  rule. 
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UMTA  has  attempttid  to  minimize  the 
burden  by  providing  the  language  that 
must  bB  used  and  to  pennit  a  recipient 
to  incorporate  it  by  reference  in 
subsequent  grant  applications. 
Moreover,  the  paperwork  requirements 
associated  with  this  agreement 
procedure  are  considerably  reduced 
from  those  in  the  previous  regulation. 
Under  the  previous  regulation  a 
recipient  had  to  issne  notices,  hold 
hearings  and  submit  to  UMTA  detailed 
cost  allocation  plans  before  an 
agreement  could  be  signed.  UMTA 
estimated  that  the  proposed  agreement 
procedure  would  reduce  the  previous 
rule's  burden  by  75  percent.  UMTA 
believes  that  this  reduction  justifies 
retaining  the  proposed  approach  and, 
therefore,  we  have  not  changed  the 
requirements  for  an  agreement  from  the 
NPRM. 

The  second  area  which  commenters 
addressed  ooncems  who  must  enter  into 
an  agreement  under  UMTA's  State 
administered  programs.  As  indicated 
above  in  the  section  of  this  preamble  on 
"Definitions,"  the  State  administered 
programs  are  the  Section  18  program  for 
small  urban  and  rural  areas  and,  if  the 
State  has  elected,  the  Section  9  program. 
Under  these  programs,  the  State  applies 
for  UMTA  funds  and  passes  the  funds  to 
subrecipients  who  in  turn  further  pass 
the  funds  on  to  other  public  or  private 
providers  of  mass  tranaportation 
services. 

The  NPRM  did  not  specify  whether 
the  State,  as  recipient  or  the 
subrecipients  must  enter  into  a  charier 
agreement  with  UMTA.  Commenters, 
therefore,  asked  for  clarification. 

UMTA  has  decided  that  for  the  State 
administered  programs  that  the  State,  as 
recipient,  must  enter  into  the  charter 
agreement  with  UMTA  This  approach  is 
consistent  with  how  UMTA  structures 
other  requirements  for  these  programs. 
Section  604.r{a]  makes  this 
responsibility  clear. 

Since  the  snbrecipient  in  the  State 
administered  programs  will,  in  most 
cases,  be  the  actual  service  provider,  it 
is  critical  that  these  operators  be 
familiar  with  the  requirements  of  and 
their  responsibilities  under  the  rule. 
Thus.  S  604^(e)  requires  the  State  to 
obtain  a  certification  of  compliance  from 
each  subrecipient  within  60  days  of  the 
rule's  effective  date.  The  rule  provides 
the  text  for  this  certification.  It  is  a  one 
sentence  statement  certifying 
compliance  with  49  CFR  Part  604.  The 
rule  requires  the  State  to  retain  the 
certification  and  to  assure  UMTA  in 
each  grant  application  submitted  to 
UMTA  after  the  elective  date  of  this 
rule  that  the  State  has  received  a 
certification  from  each  applicant. 


This  change  will  not  increase 
paperwork  burdens  since  the  NPRM's 
paperwo^  burden  which  OMB  has 
approved  included  an  agreement  for 
each  subrecipient  Therefore,  requiring  a 
certification  instead,  will  have  no  effect 
on  the  total  burden. 

Section  604.9    Charter  Service. 

"Hiis  section  of  the  final  rule  is  nearly 
identical  to  the  provisions  in  the  NPRM 
on  charter  service.  Subsection  (a)  sets 
forth  the  basic  prohibition  in  the  rule. 
According  to  this,  before  a  recipient  may 
provide  any  charter  service  using  UMTA 
funded  equipment  or  facilities,  it  must 
first  determine  if  there  are  any  willing 
and  able  private  charter  operators.  To 
the  extent  that  there  is  a  private 
operator  willing  and  able  to  provide  the 
service  that  the  recipient  proposes  to 
provide  in  its  public  notice,  the  recipient 
is  foreclosed  from  providing  that  charter 
service  using  UMTA  funded  equipment 
or  facilities.  Again,  if  the  recipient  is 
able  to  set  up  a  separate  entity  that 
provides  charter  service  using  only  local 
funds  or  to  keep  its  accounts  for  two 
divisions  completely  separate,  this  rule 
does  not  restrict  that  charter  service. 

While  we  have  stated  it  before  in  this 
preamble,  it  bears  repeating  that  the 
prohibition  only  applies  to  the  extent 
that  there  is  a  private  operator  willing 
and  able  to  provide  the  desired  service. 
Therefore,  if  the  recipient  alone  desires 
to  provide  charter  service  at  specified 
times  or  places,  it  would  be  able  to 
provide  this  charter  service  using  UMTA 
funded  equipment  and  facilities.  To 
emphasize  the  point  that  such  charter 
service  is  permissible.  UMTA  has  added 
language  to  this  effect  in  subsection  (b). 
Although  the  text  is  nearly  identical  to 
that  in  the  last  sentence  of  subsection 
(a).  UMTA  believes  that  it  is  critical  to 
make  an  affirmative  expression  of  this 
position. 

Section  604.9(b)  also  sets  out  the  two 
exceptions  which  permit  a  recipient  to 
provide  charter  service  with  UMTA 
funded  equipment  or  facilities  when 
there  is  a  willing  and  able  private 
charter  operator.  These  are  the  same 
two  exceptions  that  we  proposed  in  the 
NPRM. 

First  a  recipient  may  provide  charter 
service  using  UMTA  funded  equipment 
and  facilities  if  the  private  operator 
under  contract  with  the  customer  cannot 
provide  enough  capacity.  The  rule 
permits  the  recipient  to  provide  the 
extra  capacity  to  the  private  operator  or 
to  actually  operate  the  service  for  the 
private  operator.  In  either  case, 
however,  the  recipient  is  under  contract 
with  the  private  charter  operator  and 
not  in  a  direct  contractual  relationship 
with  the  customer. 


The  second  exception  is  similar  to  ine 
first.  Here  the  recipient  may  enter  into  a 
contractual  relationship  with  a  private 
charter  operator  to  provide  equipment  or 
to  operate  charter  service  for  it  if  the 
private  charter  operator  does  not  have 
equipment  that  is  accessible  to  elderly 
or  handicapped  persons.  Again,  the 
contract  would  never  be  between  the 
recipient  and  the  customer,  but  always 
between  the  recipient  and  the  private 
operator. 

UMTA  asked  in  the  preamble  to  the 
NPRM  whether  the  recipient  should  be 
able  to  contract  direcdy  with  the 
customer  in  these  two  situations. 
Twenty-five  commenters  addressed  this 
issue.  Fifteen  were  recipients  and  the 
rest  were  private  operators.  State  DOTs, 
and  trade  associations.  Elighteen  favored 
the  ability  to  contract  direcdy  since  it 
would  result  in  lower  costs  for  the 
customer  and  decrease  paperwork.  The 
majority  of  these  commenters  were 
recipients.  Some  of  the  commenters 
limited  their  approval  by  stating  that  the 
recipient  would  only  be  able  to  contract 
directly  if  the  recipient  alone  had  the 
total  needed  capacity  or  the  accessible 
equipment. 

The  commenters  that  opposed  direct 
contracting  stated  that  if  it  were 
permitted,  the  regulation  would  provide 
the  recipient  with  too  much  discretion 
since  the  recipient  would  be  making 
threshold  decisions  as  to  the  availability 
of  equipment  which  are  more  property 
made  by  private  charter  operators. 

Several  commenters  raised  the  issue 
of  the  applicability  of  section  13(c)  of 
the  UMT  Act  in  this  context.  This 
statutory  provision  requires  the 
Secretary  of  the  Department  of  Labor  to 
determine,  before  an  UMTA  grant  can 
be  made,  that  fair  and  equitable 
arrangements  are  in  place  to  protect  the 
interests  of  employees  affected  by  the 
grant.  Commenters  questioned  whether 
the  recipient,  when  it  is  under  contract 
with  a  private  charter  operator,  must 
operate  within  the  terms  of  its  labor 
contract  and  whether  the  private  charter 
operator  would  be  bound  by  the 
recipient's  labor  contract,  work  rules 
and  13(c]  agreement. 

UMTA  does  not  believe  that  section 
13(c)  raises  any  problems  in  this  area. 
First  section  13(c)  does  not  prohibit 
contracting  by  a  recipient  to  another 
entity  for  the  use  of  UMTA  funded 
equipment  and  services.  If  a  given  13(c) 
agreement  does  contain  such  provisions, 
it  is  because  the  recipient  and  the  labor 
unions  have  agreed  to  them.  Second,  the 
terms  that  would  govern  the  contract 
between  a  recipient  and  a  private 
operator  would  be  agreed  on  by  those 
two  parties.  If  the  recipient's  13(c) 
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agreement  requires  that  certain 
provisions  relating  to  the  the  use  of  the 
recipient's  drivers  for  contracted  service 
be  included  in  such  contracts,  the 
private  charter  operator  may  have  to 
accept  such  terms  in  order  to  secure  the 
use  of  the  equipment.  These  matters  are 
the  concern  of  the  local  parties  and  not 
UNfTA. 

After  a  thorough  review  of  this  issue. 
UMTA  has  decided  not  to  revise  the 
NPRM  to  permit  direct  contractir.g  under 
either  the  second  or  third  exception. 
While  direct  contracting  may  reduce 
paperwork  for  the  private  operator,  it 
certainly  would  not  affect  the 
customer's  paperwork  burden  since 
direct  contracting  could  result  in 
multiple  contracts  to  secure  the  required 
capacity.  Moreover,  it  is  consistent  with 
our  policy  that  recipients  should 
participate  in  charter  service  only  to  the 
extent  that  there  is  no  willing  and  able 
private  operator. 

Under  either  of  these  two  exceptions, 
it  is  important  to  note  that  the  private 
charter  operator  is  not  required  to 
attempt  to  secure  the  additional  or 
accessible  equipment  from  other  private 
charter  operators  before  contacting  the 
recipient.  Thus,  the  private  charter 
operator  may  automatically  contact  and 
contract  with  the  recipient  when  it  is 
requested  to  provide  capacity  beyond  its 
fleet  size  or  accessible  equipment. 

This  approach  is  different  from  the 
NPRM  where  we  proposed  to  require 
that  the  private  charter  operator  exhaust 
the  other  willing  and  able  private 
charter  operators  of  capacity  or 
accessible  equipment  before  it  could 
contact  and  contract  with  the  recipient 
for  the  equipment.  This  approach  made 
sense  in  the  NPRM  where  we  proposed 
to  require  that  the  recipient  create  a 
roster  of  all  willing  and  able  private 
charter  operators. 

In  the  final  rule,  UMTA  has,  as  will  be 
discussed  below,  removed  the 
requirement  that  the  recipient  review 
the  evidence  submitted  by  all  potential 
willing  and  able  private  operators,  in 
favor  of  permitting  the  recipient  to  cease 
this  review  once  it  has  determined  that 
there  is  one  or  more  willing  and  able 
private  charter  operator  for  all  the 
charter  service  it  desires  to  provide. 
Thus,  there  will  not  be  a  roster  for  the 
private  charter  operator  to  use  and 
contacting  other  private  charter 
operators  first  would  be  a  random 
search.  UMTA  admits  that  we  cannot 
police  these  searches  by  private  charter 
operators.  Since  they  do  not  receive  any 
UMTA  assistance,  we  have  no 
jurisdiction  to  regulate  their  activities. 

For  example,  suppose  XYZ,  a  private 
charter  company,  is  requested  to 
provide  15  buses  for  a  charter  trip.  XYZ 


has  only  8  buses  available  for  this 
service.  XYZ  would  be  able  to  contract 
for  some  or  all  of  the  additional  7  buses 
from  the  UMTA  recipient  even  if  there 
were  a  private  charter  operator  that 
could  provide  the  extra  equipment. 

In  these  situations,  the  regulation  does 
not  require  that  the  recipient  contract 
with  the  private  operator.  The  recipient 
may  refuse  to  provide  any  equipment  or 
services  to  the  private  charter  operators. 
Many  commenters  to  the  NPRM  were 
concerned  that  the  rule  would  require 
the  recipient  to  provide  the  extra  or 
accessible  vehicles  to  the  private 
charter  operator.  This  was  not  the 
intention  of  the  NPRM  or  this  final  rule. 

In  the  situations  where  either  of  these 
exceptions  apply,  there  is  no 
requirement  that  the  recipient  contract 
only  with  a  willing  and  able  private 
charter  operator.  The  rule  permits  the 
recipient  to  fill  the  needs  of  all  private 
operators,  not  just  those  that  it  has 
determined  are  willing  and  able. 

In  the  preamble  to  the  NPRM,  UMTA 
asked  whether  there  should  be  any 
other  exceptions  added  in  the  final  rule. 
A  total  of  60  commenters  responded  to 
this  question.  The  majority  of  these 
commenters  were  consumers  many  of 
whom  sent  in  form  comments.  The  rest 
of  the  commenters  were  almost  equally 
divided  between  recipients  and  private 
charter  operators. 

Nine  commenters  opposed  any 
additional  exceptions.  The  remaining  51 
suggested  a  variety  of  exceptions.  The 
majority  supported  an  exception  for 
intracity  charter  service  and  charter 
service  of  a  limited  duration. 

UMTA  has  not  included  a  separate 
exception  for  geographic  location 
because  the  rule  as  proposed  and  as 
adopted  in  final  form  in  essence 
provides  an  exception  in  the  definition 
of  "willing  and  able."  As  stated  above,  a 
recipient  may  describe  its  proposed 
charter  service  by  many  characteristics 
including  geographic  location.  To  the 
extent  that  there  is  no  private  charter 
operator  willing  and  able  to  provide  the 
described  service,  the  recipient  may 
provide  it.  Thus,  the  rule  already 
provides  for  this. 

As  stated  earlier,  however,  UMTA  has 
not  provided  an  exception  for  duration. 
Problems  related  to  longer  minima  than 
needed  or  desired  by  customers  are 
imposed  by  State  and  local  rules  and 
should  be  addressed  at  these  levels,  not 
in  a  Federal  regulation. 

Commenters  suggested  other 
exceptions  including;  1)  if  the  customer 
is  a  non-profit  organization;  2)  if  the  cost 
difference  between  the  recipient  and  the 
private  charter  operator  is  of  a  certain 
magnitude;  3]  if  the  recipient  decides 
that  the  charter  service  it  provides  is 


superior  to  that  provided  by  any  private 
charter  operator,  and  4)  if  the  event  is  of 
over-riding  importance  to  the  public. 

UMTA  believes  that  each  of  these 
suggestions  has  some  merit.  The  second, 
third  and  fourth  suggestions,  however, 
place  the  recipient  in  a  position  of 
making  a  subjective  decision  which 
affects  the  private  charter  operator's 
ability  to  provide  charter  service.  UMTA 
is  opposed  to  creating  such  subjective 
tests  and.  to  the  extent  possible,  the 
exceptions  should  provide  easy 
objective  tests  to  let  both  the  recipient 
and  the  private  charter  operators  know 
when  the  recipient  may  provide  charter 
service.  Moreover,  including  subjective 
tests  would  result  in  many  complaints 
filed  with  UMTA  and  increase  the 
burdens  on  us.  This  would  not  be 
consistent  with  our  goal  of  making  the 
rule  easier  to  enforce. 

An  exception  for  non-profit  customers 
seems  to  be  based  on  two  assumptions. 
First,  non-profit  customers  cannot  pay 
as  much  as  other  customers.  Second, 
recipients  charge  less  for  charter  service 
than  private  charter  operators.  While 
UMTA  does  not  offer  an  opinion  on  the 
veracity  of  the  first  assumption,  we  do 
not  believe  that  the  second  holds  up  to 
scrutiny.  UMTA  does  not  believe  that 
private  charter  operators  will  act  to 
gouge  the  public  by  charging  exorbitant 
rates.  As  stated  repeatedly  in  this 
preamble,  it  is  UMTA's  opinion  that 
private  charter  operators  behave  like 
any  other  business  entity  to  maximize 
profits  and  to  provide  competitive 
service.  Accordingly,  UMTA  believes 
that  private  charter  operators  will 
respond  as  sound  businessmen  which 
may  at  times  require  tailoring  prices  to 
meet  the  buyer's  limitations.  There 
appears,  therefore,  little  reason  to 
include  any  exceptions  for  the  nonprofit 
customer. 

UMTA  has,  however,  decided  to 
include  an  additional  exception  in  this 
final  rule  for  recipients  in  non-urbanized 
areas,  i.e.  areas  with  populations  of  less 
than  50,000  people.  Generally,  recipients 
in  these  areas  receive  funds  under 
UMTA's  Section  18  program.  They  may 
also  in  some  circumstances  receive 
funds  under  Section  3  or  even  Sections  5 
or  9.  Since  UMTA  intends  this  exception 
to  apply  to  all  recipients  in  non- 
urbanized  areas  regardless  of  the  UMTA 
funding  source,  we  state  that  it  applies 
to  recipients  in  non-urbanized  areas, 
rather  than  to  Section  18  recipients. 

Under  this  provision,  a  recipient  in  a 
non-urbanized  area  may  petition  UMTA 
for  an  exception  to  the  rule  to  permit  it 
to  provide  charter  service  directly  to 
customers  even  though  there  is  at  least 
one  willing  and  able  private  charter 
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operator.  To  qualify  for  an  exception, 
however,  the  recipient  would  have  to 
show  that  the  charter  service  provided 
by  the  willing  and  able  private  charter 
operator  or  operators  would  create  a 
hardship  for  the  customer. 

The  rule  limits  the  factors  that  would 
result  in  a  hardship  to  two.  First,  as 
mentioned  above,  some  State  regulatory 
bodies  impose  minimum  durations  on 
private  charter  operators  that  are  longer 
than  the  customer  desires.  If  the  willing 
and  able  private  charter  operators  are 
required  to  provide  charter  minimum 
durations  which  the  recipient  believes 
work  a  hardship  on  the  customer,  the 
recipient  may  seek  an  exception  which 
would  permit  it  to  provide  charter 
service,  but  only  for  trips  of  up  to  the 
State  imposed  minimum.  If  the  minimum 
durations  are  the  result  of  an  industry 
practice,  there  would  not  be  any  basis 
for  granting  an  exception. 

Second,  in  non-urbanized  areas  it  is 
possible  that  the  willing  and  able 
private  charter  operators  are  located  a 
considerable  distance  from  the  non- 
urbanized  area  and  the  origin  of  the 
charter  service.  This  would  affect  the 
charter  service  since  it  would  take 
longer  for  the  equipment  to  be  delivered 
to  the  origin  of  the  service  than  it  would 
take  for  the  recipient  to  deliver  it  and 
could  affect  the  price  and  other  factors 
of  the  service.  Since  the  recipient  is 
usually  located  closer  to  the  origin  of  the 
charter  trip,  there  is  less  impact  on  the 
service  due  to  distance.  Therefore,  if  the 
recipient  believes  that  the  private 
charter  operators'  distance  from  the 
origin  of  charter  service  would  result  in 
a  hardship  on  the  customer,  it  may 
petition  UMTA  for  an  exception. 

The  process  for  seeking  an  exception 
under  either  of  these  hardships  is  the 
same.  The  recipient,  after  determining 
that  there  is  at  least  one  willing  and 
able  private  charter  operator,  must 
provide  an  explanation  to  each  willing 
and  able  charter  operator  why  an 
exception  should  be  granted  by  UMTA. 
The  notice  must  inform  the  willing  and 
able  private  charter  operators  that  they 
have  at  least  30  days  to  provide  written 
comments  on  the  proposed  exception 
request  to  the  recipient. 

After  the  comment  period  closes,  the 
recipient,  if  it  still  desires  to  seek  an 
exception,  must  send  to  the  UMTA  Chief 
Counsel  a  copy  of  the  notice  it  sent  to 
the  willing  and  able  private  charter 
operators,  a  copy  of  all  comments 
received,  and  any  additional  material  it 
wishes  in  support  of  its  request.  The 
Chief  Counsel  will  review  the  materials 
and  issue  a  written  decision.  In  the 
decision,  the  Chief  Counsel  may  deny 
the  request  or  grant  it  in  whole  or  in 
part. 


The  rule  states  that  any  exception  will 
only  be  in  effect  for  at  most  12  months 
from  the  date  the  Chief  Counsel  grants 
it.  Thus,  the  exception  may  be  in  effect 
for  less  than  an  entire  year.  This  will 
necessitate  the  recipient's  repeating  the 
exception  request  process  once  the 
approval  lapses  if  the  recipient  still 
believes  that  an  exception  is  warranted. 
Since  an  exception  could  be  in  effect 
for  up  to  12  months.  UMTA  does  not 
envision  that  recipients  in  non- 
urbanized  areas  will  seek  an  exception 
on  a  trip-by-trip  basis.  While  this  is  a 
possibility,  the  administrative  process 
that  we  have  provided  in  the  rule  will 
probably  not  be  responsive  to  such 
requests.  Rather,  the  exception  will 
provide  a  recipient  with  the  ability  to 
provide  charter  service  directly  to 
customers  with  UMTA  funded 
equipment  for  several  months  at  a  time. 

UMTA  has  added  this  exception 
because  we  are  concerned  that  in  rural 
areas  charter  service  will  not  be  as 
readily  available  as  in  urbanized  areas. 
This  could  adversely  affect  the  customer 
and  in  extreme  cases  force  it  to  forgo 
service  since  minimum  durations  which 
State  regulations  require  a  willing  and 
able  private  charter  operator  to  impose 
are  too  long  or  willing  and  able  private 
charter  operators  are  located  too  far  to 
make  the  service  viable. 

UMTA  has  added  another  exception 
to  the  final  rule.  Under  this  provision, 
any  recipient  may  petition  the 
Administrator  for  an  exception  to 
provide  charter  service  even  if  there  are 
willing  and  able  private  charter 
operators  but  only  for  special  events  to 
the  extent  private  charter  operators  are 
not  capable  of  providing  the  charter 
service.  The  rule  does  not  define 
"special  events,"  but  UMTA  intends  that 
it  include  only  events  of  an 
extraordinary,  special  and  singular 
nature  such  as  the  Pan  American  Games 
and  the  visits  of  foreign  dignitaries. 
The  process  that  a  recipient  must 
follow  to  obtain  an  exception  is  set  forth 
in  S  604.9(d).  The  recipient  must  submit 
its  petition  for  an  exception  to  the 
Administrator  at  least  90  days  before 
the  event  for  which  it  desires  to  provide 
charter  service.  The  petition  must 
describe  the  event,  explain  how  it  is 
special  and  explain  why  private  charter 
operators  are  not  capable  of  providing 
the  service.  The  Administrator  shall 
review  the  materials  submitted  and 
deny  or  grant,  in  whole  or  in  part,  the 
request.  The  exception  shall  be  valid 
only  for  the  event  and  not  apply  to  any 
other  charter  service. 

The  central  issue  in  this  exception  is 
the  determination  of  the  extent  to  which 
private  charter  operators  are  capable  of 
providing  the  charter  service  for  the 


special  event.  UMiA  nas  c.iosen  not  lo 
define  "capable"  to  provide  for  the 
maximum  degree  of  flexibility. 
Nevertheless,  it  is  UMTAs  position  that 
private  charter  operators  would  not  be 
capable  of  providing  charter  service  if, 
for  example,  their  fleets,  even  when 
pooled  together,  would  not  equal  or 
even  approximate  the  level  of  service 
required  by  the  event. 

UMTA  has  added  this  exception  to 
cover  the  potential  situation  where  a 
city  is  hosting  an  event  of  national  or 
international  importance  and  private 
charter  operators  simply  will  not  be 
capable  of  delivering  the  service 
needed. 

In  the  final  rule,  however,  UMTA  has 
added  a  requirement  that  any  charter 
service  provided  under  any  of  the 
exceptions  be  incidental  charter  service. 
The  previous  regulation  required  that  all 
charter  bus  service  provided  with 
UMTA  funded  equipment  or  facilities  be 
incidental  to  the  provision  of  mass 
transportation.  The  rule  specified  that 
any  weekday  charter  service  that  was 
provided  during  peak  periods,  required 
the  use  of  a  bus  for  more  than  6  hours  in 
one  day.  or  went  50  miles  beyond  the 
recipient's  urban  area  was  presumed  to 
be  not  incidental.  These  presumptions 
were  rebuttable. 

The  NPRM  did  not  propose  to  impose 
any  restrictions  on  the  charter  service 
provided  with  UMTA  funded  equipment 
or  facilities  if  there  were  no  willing  and 
able  private  operators.  UMTA  did, 
however,  state  that  we  expected  that  the 
revenues  for  any  charter  service  would 
cover  the  costs  of  the  service.  We  asked 
in  the  preamble  whether  there  should  be 
some  specific  restrictions  on  such 
charter  service. 

Twenty-three  commenters  addressed 
this  issue.  The  majority  were  recipients, 
but  private  charter  operators,  trade 
associations,  and  State  DOTs  also 
offered  comments  on  this  issue.  Sixteen 
commenters  favored  the  imposition  of 
some  restriction.  The  majority  of  these 
suggested  including  the  previous 
incidental  use  presumptions  as  written 
or  revising  them  to  make  them 
conclusive.  Others  suggested  requiring 
that  the  service  not  interfere  with  the 
provision  of  mass  transportation  or  that 
the  revenues  cover  the  costs. 

Seven  commenters  stated  that  UMTA 
should  not  further  restrict  a  recipient's 
charter  service.  These  commenters 
argued  that  when  there  is  no  willing  and 
able  private  charter  operator,  there  is  no 
reason  to  impose  further  restrictions  on 
the  recipient. 

In  the  final  rule,  UMTA  has  included 
the  requirement  that  any  charter  service 
which  a  recipient  is  permitted  to  provide 
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under  any  of  the  exceptions  must  be 
"incidental  charter  service."  This 
requirement  is  found  in  |  604.9(g).  We 
believe  that  this  requirement  is  legally 
required  in  order  to  comply  %vith  the 
Comptroller  General's  Opinion  of 
December  7, 1966  (B-160204).  In  this 
opinion,  the  Comptroller  General  stated 
that  charter  service  by  recipients  with 
UMTA  funded  equipment  and  facilities 
is  permissible  but  only  if  it  is  incidental 
to  the  provision  of  mass  transportation. 

There  are  many  ways  in  which  UMTA 
could  define  "incidental  charter 
service."  We  have  specifically  declined 
to  use  the  previous  incidental  use 
presumptions.  These  presumptions  were 
ineffective  and  they  had  httle  if  any  real 
impact  on  a  recipient's  charter  service. 
Due  to  the  fact  that  they  were  rebuttable 
and  because  of  the  46  per  cent  nation- 
wide spare  ratio,  which  will  be 
discussed  in  more  detail  below,  a 
recipient  was  usually  able  to  rebut  them 
and  they  served  as  an  ineffective 
protection  for  UMTA's  equipment. 

While  UMTA  could  have  made  those 
presumptions  conclusive,  we  feel  that 
this  would  be  too  restrictive  and  could 
intrude  in  the  provision  of  a  customer's 
needed  charter  service.  Therefore, 
UMTA  has  chosen  to  define  "incidental 
charter  service"  as,  charter  service 
which  does  not:  (1)  interfere  with  or 
detract  from  the  provision  of  the  mass 
transportation  service  for  which  the 
equipment  or  facilities  were  funded 
under  the  Acts;  or  (2)  shorten  the  mass 
transportation  life  of  the  equipment  or 
facilities. 

UMTA  favors  this  broad  definition  in 
order  to  provide  our  recipients  with  as 
much  flexibility  as  possible.  The 
language  is  very  close  to  that  used  by 
the  Comptroller  General  in  his  1966 
opinion  and,  thus,  reflects  concepts  and 
ideas  that  UMTA,  recipients,  and  the 
private  charter  industry  have  been 
familiar  with  and  worked  with  for  20 
years. 

In  order  to  provide  some  guidance  as 
to  the  specifics  that  this  definition 
includes,  UMTA  offers  the  following 
examples  of  what  characteristics  the 
charter  service  should  have  to  ensure 
that  it  is  consistent  with  the  definition. 
First,  the  revenues  from  each  charter 
trip  should  equal  or  exceed  the  fully 
allocated  costs  of  providing  the  service. 
Charter  service  provided  at  costs  below 
the  full  recovery  level  is  possible  only 
because  of  the  UMTA  subsidy  and  has  a 
negative,  detracting  effect  on  the  mass 
transportation  use  of  the  equipment. 

Second,  the  provision  of  the  service 
should  be  consistent  with  UMTA's 
policies  on  useful  life  and  spare  ratios. 
UMTA's  pohcy  on  useful  life  in  UMTA 
Circular  9030J.  "Section  9  Formula 


Grant  Apphcation  Instructions,"  states 
that  a  transit  bus,  for  example,  has  a 
masB  transit  useful  Hfe  of  12  years. 
UKfTA  will  not  permit  a  recipient  to 
couBi  diarter  service  toward  meeting 
this  12  year  mark.  As  a  result,  UMTA 
will,  absent  extenuating  circumstances, 
only  permit  a  bus  to  be  replaced  after 
the  bus  is  used  in  12  mass  transportation 
yean,  not  just  12  calendar  years.  This 
same  policy,  with  necessary 
adjustments  based  on  the  type  of 
vehicle,  applies  to  all  vehicles  that 
UMTA  funds  and  are  used  in  charter 
service. 

This  sanie  Circular  states  that  a 
recipient's  spare  ratio  should  not  exceed 
20  percent.  While  UMTA  admits  that  the 
national  average  spare  ratio  is  46 
percent,  a  recipient  should  not, 
consistent  with  the  requirement  of 
incidental  charter  service,  use  buses  in 
excess  of  the  20  percent  figure  to 
provide  charter  service.  To  do  so  takes 
unfair  advantage  of  a  fleet  size  that  is  in 
excess  of  needs. 

Third,  a  recipient  should  not  provide 
any  charter  service  during  peak  hours. 
Peak  hours  vary  from  recipient  to 
recipient  and  may  even  vary  from 
season  to  season  within  one  recipient's 
system.  In  general,  peak  hours  run  from 
6  a.m.  to  9  a.m.  and  from  4  p.m.  to  7  p.m., 
but  may  vary  from  recipient  to  recipient. 
Since  UMTA  funds  revenue  vehicles  to 
meet  peak  hour  needs,  other  uses  of 
equipment  during  these  times  would 
interfere  with  the  meeting  of  these 
needs.  Thus,  any  charter  service  during 
these  times  would  not  be  incidental. 

It  is  important  to  note  that  these  three 
characteristics  are  examples  only  and 
do  not  exhaust  the  explanation  of 
charter  practices  which  interfere  or 
detrtct  from  the  provision  of  mass 
transportation.  In  a  complaint,  UMTA 
would  review  the  facts  and  make  a 
case-by-case  determination. 

Section  604.11    Procedures  for 
Determining  if  There  Are  Any  Private 
Willing  and  Able  Charter  Operators. 

In  the  NPRM,  UMTA  proposed  that 
before  a  recipient  could  provide  any 
charter  service  it  would  have  to 
determine  whether  there  were  any 
private  charter  operators  willing  and 
able  to  provide  the  charter  service  it 
proposed  to  provide.  The  process  that 
UMTA  proposed  would  have  included 
notice  in  a  newspaper,  actual  notice  to 
specified  parties  and  a  public  hearing  at 
which  the  potential  willing  and  able 
private  charter  operators  would  have 
presented  evidence  to  substantiate  their 
claims  to  be  wiUing  and  able. 

The  main  comment  that  commenters 
offered  concerning  this  procedure  was 
that  it  would  impose  too  large  a 


paperwork  burden  on  recipients.  Twenty 
commenters,  half  of  whom  were 
recipientlB,  made  this  argument  and 
stated  that  the  burden  would  be  so  great 
that  it  would  cost  more  to  comply  than 
they  would  make  from  any  resulting 
charter  service.  Thus,  these  commenters 
argued  that  there  would  be  Kttle,  if  any, 
incentive  to  go  throu^  the  hearing 
process. 

Other  commenters  stated  that  this 
approach  would  be  contrary  to  this 
Administration's  goal  of  reducing 
regulatory  burdens.  The  commenters  did 
not  provide  any  data  to  explain  the 
amount  of  the  increased  burden  that 
they  would  experience  under  the  NPRM. 

In  the  preamble  to  the  NPRM.  UMTA 
argued  that  the  proposal  would  not 
increase  paperwork  burdens  on 
recipients.  We  calculated  that  the 
previous  rule  imposed  approximately 
4,000  burden  hours  per  year  on 
recipients  as  a  whole.  This  burden  was 
mainly  consumed  in  the  preparation  of 
the  cost  allocation  plan. 

We  calculated  that  the  NPRM  would 
only  impose  1,190  hours  the  first  year  it 
would  be  effective  and  only  1,073  in- 
subsequent  years.  These  would  have 
been  the  total  burden  on  all  recipients, 
not  on  each  recipient.  Thus,  we 
proposed  a  rule  that  would  decrease 
burden  hours  by  approximately  75  per 
cent. 

UMTA  has  not  altered  the 
requirements  in  this  final  rule  to 
increase  these  figures.  The  final  rule, 
therefore,  will  impose  substantially 
reduced  burdens  on  recipients  from  the 
previous  rule  and  the  comments  of 
increased  burdens  appear  to  be  without 
basis. 

UMTA  has  decreased  the 
administrative  burden  on  recipients  in 
the  public  participation  process  by 
eliminating  the  hearing  requirement.  The 
only  purpose  of  the  hearing  was  to 
provide  the  private  charter  operators 
with  a  forum  at  which  they  could 
present  evidence  that  they  are  willing 
and  able.  Since  the  process  UMTA 
proposed  was  not  premised  on  any  need 
for  face-to-face  contact  between  the 
recipient  and  the  prospective  wiUing 
and  able  private  charter  operators,  a 
hearing  does  not  appear  to  be 
necessary. 

Therefore,  in  the  final  rule,  UMTA 
requires  only  that  a  recipient  publish  a 
notice  requesting  private  operators  to 
submit  written  evidence  to  it  to  prove 
that  they  are  willing  and  able.  The 
process  requires  a  recipient  that  desires 
to  provide  charter  service  using  UMTA 
funded  equipment  or  facilities  after  the 
effective  date  of  the  rule  to  pubhsh  a 
notice  in  a  newspaper  of  general 
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circulation  in  the  geographic  area  in 
which  it  desires  to  provide  charter 
service.  If  the  geographic  area  is  large 
enough,  the  notice  may  have  to  be 
pubhshed  in  more  than  one  newspaper 
in  order  to  cover  the  entire  area.  The 
notice  will  describe  the  recipient's 
proposed  charter  service  and  request 
private  operators  to  respond  with 
evidence  to  prove  that  they  are  willing 
and  able  to  provide  the  proposed  charter 
service. 

UMTA  specifies  when  the  notice  must 
be  published.  First,  if  a  recipient  never 
desires  to  provide  charter  service,  it 
would  never  have  to  publish  a  notice. 
Second,  if  a  recipient  does  not  want  to 
provide  any  charter  service  immediately 
after  the  effective  date  of  the  final  rule, 
it  would  not  need  to  publish  a  notice 
until  at  least  60  days  before  it  will 
provide  charter  service  in  the  future. 
This  will  require  some  advance  planning 
on  the  recipient's  part  and  will  not 
permit  a  recipient  to  provide  charter 
service  soon  after  it  receives  a  request. 

Third,  if  a  recipient  is  providing 
charter  service  with  UMTA  funded 
equipment  or  facilities  on  the  effective 
date  of  this  rule  and  desires  to  continue 
to  provide  it.  the  recipient  must  publish 
its  notice  not  more  than  90  days  after 
the  effective  date  of  the  rule.  During  this 
period,  the  previous  rule  will  remain  in 
effect  and  govern  any  charter  bus 
service  (the  previous  rule  does  not 
regulate  charter  service  provided  by 
other  modes  of  vehicles)  that  the 
recipient  may  provide. 

The  parties  to  which  the  notice  must 
be  sent  and  the  content  of  the 
information  that  must  be  included  in  the 
notice  are  identical  to  what  UMTA 
proposed  in  the  NPRM.  Thus,  a  recipient 
must  send  a  copy  of  the  notice  to  any 
private  charter  operator  that  requests  a 
copy  and  to  the  two  major  trade 
associations  to  which  private  charter 
bus  operators  belong:  the  American  Bus 
Association  and  the  United  Bus  Owners 
of  America.  UMTA  believes  that  actual 
notice  to  these  two  trade  associations  is 
important  to  ensure  that  there  is  as  wide 
a  distribution  of  the  recipient's  proposal 
as  possible  in  order  to  get  as  large  a 
response  as  possible. 

The  changes  in  the  information  that  a 
recipient  is  required  to  include  in  the 
notice  are  few  and  result  from 
eliminating  a  hearing.  For  example,  the 
rule  states  that  the  recipient  must  inform 
the  potential  wilhng  and  able  private 
charter  operators  that  they  must  submit 
their  evidence  within  at  least  30  days  of 
the  date  the  notice  appears.  Recipients 
may  provide  private  operators  with 
more  than  30  days,  but  there  must  be  at 
least  30  days.  Recipients  may  require 
that  the  evidence  must  be  received  in 


hand  by  the  deadline  or  that  it  be 
postmarked  by  that  date.  The  rule  is 
silent  as  to  this  and  leaves  it  to  the 
recipient's  discretion. 

In  the  NPRM,  UMTA  proposed  that  a 
hearing  be  held  once  each  year  by 
recipients  that  desire  to  continue  to 
provide  charter  service.  This  annual 
hearing  would  have  to  have  been  held 
during  the  month  in  which  the  recipient 
held  its  first  hearing.  We  asked  in  the 
preamble  whether  a  hearing  should  be 
held  on  a  different  basis. 

Twenty-eight  commenters  addressed 
this  issue.  The  commenters  were  almost 
equally  divided  between  recipients, 
private  operators,  and  State  DOTs.  Eight 
recipients  opposed  the  holding  of  an 
annual  hearing  since  it  would  be  too 
burdensome.  Thirteen  commenters  felt 
that  an  annual  hearing  would  be 
appropriate.  These  commenters  were 
mostly  private  operators.  Two  private 
operators  suggested  that  the  hearing  be 
held  twice  each  year.  Two  recipients 
suggested  that  a  hearing  be  held  every 
two  years. 

While  UMTA  has  determined  that  a 
hearing  is  not  needed,  we  have 
determined  that  an  annual  public 
participation  process  is  appropriate. 
While  requiring  such  a  process  more 
frequently  would  permit  the  recipient's 
determinations  to  account  for  new 
entrants  into  the  private  charter  market, 
it  would  place  an  increased  burden  on 
the  recipient.  The  utility  of  this  is 
questionable  since  the  rule  restricts  a 
recipient's  charter  service  equally 
regardless  of  the  number  of  willing  and 
able  private  operators  that  occupy  the 
universe  of  charter  service  that  the 
recipient  desires  to  provide.  This,  in 
fact,  provides  reasons  to  require  a 
recipient  to  repeat  the  public 
participation  process  only  every  two  or 
more  years.  Nonetheless,  UMTA 
believes  that  once  each  year  is  the 
fairest  approach  for  the  recipient,  by 
minimizing  its  paperwork  burden,  and 
for  the  private  operators  by  giving  them 
an  opportunity  annually  to  stake  their 
claim  in  the  local  charter  service  arena. 
One  change  that  UMTA  has  made  in 
this  procedural  section  is  to  account 
explicitly  for  the  way  the  process  will 
work  for  the  State  administered 
programs  and  for  any  recipient  that 
passes  through  UMTA  assistance  to 
other  entities  under  any  UMTA  grant 
program.  In  Section  604.11(e),  UMTA 
has  given  the  recipient,  including  the 
State  in  State  administered  programs, 
the  choice  to  decide  how  it  will  comply 
in  the  situations  where  subrecipients 
desire  to  provide  charter  service  using 
UMTA  funded  equipment  and  facilities. 
The  recipient  may  elect  to  follow  the 
procedure  itself,  or  delegate  it  to  some 


or  all  of  the  subrecipients.  This  permits 
the  recipient  to  account  for  the  varying 
administrative  capabilities  of  the 
subrecipients  and  pass  on  the 
procedural  requirements  only  to  those 
subrecipients  that  are  capable  of 
complying. 

For  example,  in  the  State 
administered  programs,  if  the  State  docs 
choose  to  conduct  the  process  itself  for 
all  or  some  of  the  subrecipients,  it  can 
comply  in  various  ways.  The  rule  does 
not  spell  these  out,  but  provides  the 
State  with  the  flexibility  to  tailor  its 
procedures  as  it  feels  works  best.  Thus, 
the  State  could  publish  one  newspaper 
notice  to  cover  all  of  the  subrecipients. 
This  would  require  publishing  the  notice 
in  several  newspapers  to  ensure  State- 
wide coverage.  The  information  from  all 
potential  willing  and  able  private 
charter  operators  would  go  to  the  State 
who  would  make  the  determinations  to 
the  extent  to  which  the  private  operator 
is  willing  and  able. 

The  State  may  also  publish  a  notice 
for  each  subrecipient  and  tailor  the 
publication  to  cover  only  the 
geographical  area  in  which  the 
particular  subrecipient  desires  to 
provide  charter  service.  The  rule  also 
permits  the  State  to  strike  a  middle 
ground  and  to  publish  regional  notices 
to  cover  several  subrecipients  with  one 
notice.  UMTA  believes  that  flexibility  is 
the  best  policy  to  follow  in  this  issue 
and  permits  the  State  to  decide.  There  is 
nothing  that  requires  the  State  to  make 
its  election  once  and  to  be  bound  by  it 
forever.  The  State  could  follow  a 
different  scheme  each  year.  The  end 
result,  however,  is  that  notice  must  be 
given  for  each  subrecipient,  collectively 
or  singly,  that  desires  to  provide  charter 
service  using  UMTA  funded  equipment 
and  facilities. 

The  rule  provides  this  same  degree  of 
flexibility  to  recipients  in  any  grant 
program  that  have  subrecipients  that 
desire  to  provide  charter  service  with 
UMTA  funded  equipment  or  facilities. 
The  decision  who  will  conduct  the 
public  participation  is  up  to  the 
recipient.  The  only  requirement  imposed 
by  this  rule  is  that  the  process  be 
completed  before  the  charter  service  is 
provided. 

Section  604.13    Reviewing  Evidence 
Submitted  by  Private  Charter 
Operators. 

This  section  provides  the  procedures 
that  a  recipient  must  follow  when  it 
reviews  evidence  submitted  by 
prospective  willing  and  able  private 
charter  operators.  The  procedures  in  this 
final  rule  are  nearly  identical  to  those  in 
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the  NPRM.  The  changes  will  be 
discussed  below. 

As  in  the  NPRM,  the  recipient  must 
review  the  evidence  submitted  within  30 
days  of  the  deadline  that  the  recipient 
has  established  for  the  private  charter 
operators  to  submit  their  evidence  to  the 
recipient.  UMTA  believes  it  is  necessary 
to  place  a  time  limit  on  recipients  for 
this  task  to  ensure  that  the  decisions 
will  be  made  in  a  timely  manner. 
Similarly,  as  in  the  NPRM.  the  recipient 
must  inform  all  the  private  operators 
that  submitted  evidence  of  the  decisions 
that  it  has  made  within  60  days  of  the 
deadline. 

In  the  NPRM,  UMTA  proposed  not  to 
provide  recipients  with  any  discretion  in 
reviewing  the  evidence  submitted  by  a 
private  charter  operator.  This  would 
have  affected  the  recipient's  action  in 
two  ways.  First,  the  recipient  would  not 
have  been  able  to  cor)dude  that  a 
private  charter  operator  that  met  the 
definition  of  willing  and  able  was  not 
willing  and  able.  UMTA  has  decided  not 
to  alter  this  for  the  final  rule.  As  a  result, 
if  a  private  charter  operator  satisfies  the 
definitional  requirements  of  desire, 
ability  to  obtain  the  vehicles,  and  legal 
authority,  the  private  charter  operator  is 
automatically  willing  and  able.  UMTA 
believes  that  this  approach  is  necessary 
in  order  to  make  the  rule  as  objective  as 
possible  and  to  minimize  subjective 
decisions. 

Second,  in  the  NPRM  UMTA  did  not 
provide  discretion  since  we  did  not 
propose  to  provide  any  mechanism  for 
the  recipient  to  challenge  the  evidence 
that  a  private  operator  presented.  We 
asked  in  the  preamble  whether  the 
recipient  should  be  able  to  look  behind 
the  evidence  in  all  cases  or  at  least 
when  the  recipient  has  reason  to  believe 
that  the  documents  have  been  falsified. 

Twenty  commenters  addressed  this 
issue.  Half  were  private  charter 
operators  and  the  rest  were  recipients. 
State  DOTs,  and  trade  associations. 
Thirteen  commenters,  including  all  10 
private  charter  operators,  favored  the 
proposal  of  no  discretion.  Six 
commenters  favored  some  degree  of 
discretion  to  enable  the  recipient  to  look 
behind  the  evidence. 

In  the  final  rule.  UMTA  has  added 
subsection  (e)  to  permit  a  recipient  to 
look  behind  the  evidence,  but  only  in  the 
situation  where  the  recipient  has 
"reasonable  cause  to  beheve  that  some 
or  all  of  the  evidence  has  been 
falsified."  UMTA  believes  that  this  is 
necessary  to  enable  the  recipient  to 
make  as  valid  a  determination  of  the 
private  operator's  status  as  possible. 
While  UVITA  believes  that  recipients 
should  not  provide  charter  service  to  the 
extent  that  there  are  wilting  and  able 


private  charter  operators,  we  have  no 
intention  of  permitting  an  unscrupulous 
private  operator  from  affecting  the 
services  that  a  recipient  may  provide  to 
the  ultimate  detriment  of  the  customer. 

UMTA,  however,  has  limited  the 
recipient's  discretion  only  to  those 
situations  when  it  has  a  "reasonable 
cause"  to  believe  that  the  evidence  is 
falsified.  This  language  has  been  added 
to  prevent  the  recipient  from  looking 
behihd  the  evidence  submitted  by  every 
private  operator  as  a  matter  or  course. 
Such  tactics  are  not  in  the  spirit  of  this 
regulation.  To  ensure  that  this  provision 
is  not  abused,  UMTA  will  entertain 
con^taints  from  a  private  operator  that 
the  recipient  does  not  have  "reasonable 
cause"  if  the  private  charter  operator 
believes  that  the  recipient  is  unfairly 
scrutinizing  the  evidence  it  has 
submitted. 

UMTA  has  also  added  a  new 
subsection  (f)  to  this  section.  This  new 
provision  permits  a  recipient  to  cease 
reviewing  the  evidence  submitted  by 
private  charter  operators  once  the 
recipient  has  determined  that  there  is 
one  or  more  private  charter  operators 
willing  and  able  to  provide  all  of  the 
charter  service  that  the  recipient  has 
stated  in  its  notice  that  it  desires  to 
provide.  At  that  point  in  a  recipient's 
review  process  there  is  no  reason  to 
continue  to  determine  if  additional 
private  charter  operators  are  willing  and 
able  since  the  recipient  already  will  be 
prevented  from  providing  any  charter 
service  with  UMTA  funded  equipment 
or  facilities.  Thus,  further  review  would 
not  serve  any  function  under  the 
regulation. 

If  a  recipient  does  elect  to  suspend  its 
review  at  this  point,  the  information  that 
it  will  provide  under  5  804.13(b)  will  not 
be  specific  to  each  private  operator  that 
has  submitted  evidence. 

Rather,  it  could  be  a  notice  of  the  one 
private  operator  that  is  willing  and  able 
to  provide  all  of  the  charter  service  that 
the  recipient  proposed  to  provide. 
Similarly,  under  §  604.13(d],  a  recipient 
would  not  have  to  find  each  private 
charter  operator  that  meets  the  test 
"willing  and  able"  since  it  would  not  be 
reviewing  the  evidence  each  submits. 
While  this  does  not  give  the  recipient 
any  discretion,  it  recognizes  that 
suspending  the  review  of  evidence 
makes  some  of  the  other  provisions 
inoperative. 

The  rule,  however,  does  permit  a 
recipient  to  continue  to  review  evidence 
at  that  point  in  its  review  process  to 
determine  whether  each  of  the  private 
charter  operators  that  submitted 
evidence  is  willing  and  able.  This  was 
the  approach  that  UMTA  proposed  in 
the  NPRM.  If  a  recipient  were  to  follow 


this  process,  it  would  create  a  roster  of 
all  the  willing  and  able  private  charter 
operators.  Such  a  Ust  could  be  beneficial 
since  a  customer  could  refer  to  this  list 
when  contacting  potential  providers  of 
service. 

Since  UMTA  believes  that  such 
rosters  do  provide  valuable  information. 
the  fmal  rule  does  not  preclude  a 
recipient  from  creating  one.  it  is 
important  to  note,  however,  that  this 
information  is  not  necessary  under  the 
rule  sinct  the  intention  of  the  rule  is  not 
to  create  a  list  of  willing  and  able 
private  charter  operators.  Rather,  the 
rule  aims  only  at  determining  if  there  is 
a  private  charter  operator  willing  and 
able  to  provide  the  charter  service  that 
the  recipient  desires  to  provide.  If  such 
an  entity  exists,  the  recipient  is  not  able 
to  provfde  the  service.  The  fact  that 
there  may  be  1  or  100  such  private 
operators  is  irrelevant  and  to  require  a 
recipient  to  review  evidence  once  it  has 
determined  that  it  carmot  provide  any 
charter  service  using  UMTA  funded 
equipment  or  facilities  would  impose  an 
unnecessary  burden  on  recipients. 
Therefore,  UMTA  has  given  redpients 
the  discretion  to  cease  its  review  of  the 
evidence  once  it  has  been  foreclosed 
from  providing  its  prc^osed  service. 

UMTA  has  also  added  a  new 
subsection  (g)  to  this  section  to  parallel 
the  procedure  in  5  604.11(e)  which 
permits  a  recipient,  iiwluding  the  States 
in  State  administered  programs,  to 
follow  the  public  participation  process 
for  all,  some,  or  none  or  its 
subrecipients.  A  corresponding  change 
has  been  added  here  to  make  the  party 
that  conducts  the  process  under  §  604.11 
responsible  for  reviewing  the  evidence 
and  making  the  determinations  whether 
a  private  charter  operator  is  willing  and 
able. 

Section  604.15    Filing  a  CompIainL 

This  section  sets  forth  the  procedures 
that  a  complainant  must  follow  in  filing 
a  complaint  with  UMTA.  In  the  NPRM, 
UMTA  proposed  a  complaint  procedure 
much  like  the  process  in  the  previous 
rule,  but  with  a  few  changes.  First, 
UMTA  proposed  that  all  complaints 
would  be  investigated  by  UXfTA's 
Regional  Offices  with  Headquarters 
review  and  concurrence.  Second,  UMTA 
proposed  that  the  first  step  in  complaint 
resolution  would  have  been  local 
conciliation  by  the  parties  without 
UMTA  involvement.  Third,  the  NPRM 
would  have  imposed  strict  deadlines  on 
all  parties  in  the  complaint  including 
UMTA.  Under  the  NPRM.  a  complaint 
generally  would  have  been  resolved 
approximately  80  days  after  fiKng. 
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Eleven  commenters  commented  on  the 
proposed  complaint  process.  The 
commenters  were  distributed  almost 
evenly  between  recipients,  private 
operators  and  State  DOTs.  Three 
commenters  supported  mandatory  local 
resolution  as  the  first  step  in  the 
complaint  process  and  other 
commenters  supported  reducing  the 
overall  80-day  timeframe  to  60  days.  In 
general,  the  comments  were  brief  and 
requested  that  UMTA  make  the  process 
simple. 

Consistent  with  these  comments, 
UMTA  has  made  the  complaint  process 
simple  and  retained  the  proposed 
process  with  minor  alterations.  First, 
UMTA  has  decided  that  all  complaints 
will  be  investigated  by  UMTA"s 
Headquarters  Office,  not  in  the  Regional 
Offices  as  proposed.  This  is  merely  an 
internal  change  within  UMTA  and  will 
not  affect  the  parties  or  decisions  in  any 
way.  The  main  reason  that  UMTA  has 
decided  to  make  this  change  is  to 
expedite  the  complaint  process. 

The  final  rule  reflects  this  decision  by 
stating  that  the  person  to  whom  all 
complaints  must  be  sent  is  the  UMTA 
Chief  Counsel.  The  Chief  Counsel  will 
function  in  the  same  capacity  as  the 
Regional  Administrator  in  the  NPRM. 
Therefore,  the  Chief  Counsel  will 
receive  complaints,  review  them  to 
ensure  that  the  actions  complained  of 
constitute  a  complaint,  order  the  parties 
to  attempt  to  resolve  the  complaint 
locally,  send  copies  of  the  documents  to 
the  parties  for  response  if  local 
conciliation  is  unsuccessful,  and  prepare 
and  sign  the  decision. 

The  second  alteration  that  UMTA  has 
made  to  the  proposed  process  is  to 
increase  the  timeframes.  Under  the 
NPRM.  UMTA  proposed  that  local 
conciliation  last  for  20  days,  that  the 
respondent  have  20  days  to  respond  to 
the  complaint,  that  the  complainant 
have  15  days  to  rebut  the  response  and 
that  UMTA  prepare  a  draft  decision 
within  15  days. 

In  the  final  rule  these  timeframes  are 
uniformly  set  at  30  days.  While  this  will 
make  complaint  resolution  longer, 
UMTA  believes  that  it  may  in  fact 
expedite  the  process.  With  short 
deadlines,  there  is  the  great  possibility 
that  the  parties  would  request 
extensions  of  time.  The  NPRM  would 
have  permitted  UMTA  to  grant  such 
extensions  for  administrative 
convenience.  UMTA  fears  with  short 
timeframes  that  there  would  be  routine 
requests  for  extensions  and  that  without 
them,  the  quality  of  the  evidence 
submitted  would  not  be  enlightening. 
Therefore,  in  order  to  create  a  better 
and  more  realistic  process,  we  have 
extended  the  process  to  120  days.  To 


provide  for  unanticipiated  problems. 
UMTA  may  extend  deadhnes  for 
administrative  convenience. 

As  under  the  NPRM,  UMTA  will 
reserve  for  itself  the  ability  to  request 
additional  information  from  the  parties. 
This  ability  is  necessary  since  UMTA 
may  discover  that  more  information  is 
needed  before  a  decision  can  be  made. 
UMTA,  as  part  of  this  process,  may 
schedule  an  informal  hearing.  The  final 
rule  also  permits  the  complainant  or 
respondent  to  request  a  hearing.  The 
decision  to  hold  such  a  hearing  is.  as 
under  the  NPRM,  within  UMTA's 
discretion. 

Section  604.17    Remedies. 

This  section  of  the  final  rule  sets  forth 
the  remedies,  or  penalties,  that  UMTA 
may  impose  on  a  recipient  if  we  find 
that  there  has  been  a  violation  of  the 
regulation.  This  section  is  identical  to 
the  proposed  remedies  in  the  NPRM  and 
permits  UMTA  to:  (a)  order  such 
remedies  as  are  appropriate;  and  (b)  to 
bar  the  recipient  from  the  future  receipt 
of  UMTA  capital  assistance  for  facilities 
and  equipment  if  there  has  been  a 
continuing  pattern  of  violations  of  the 
regulation. 

In  the  NPRM,  UMTA  asked  whether 
the  final  rule  should  specify  the 
penalties  for  violations  of  the  regulation. 
For  example,  we  stated  that  a  10% 
reduction  in  UMTA  funds  could  be 
imposed  for  each  violation  of  the  rule. 

Twenty-three  commenters  responded 
to  this  question.  These  commenters 
included  private  operators,  recipients 
and  a  variety  of  State  DOTs  and  trade 
associations.  Seven  of  the  commenters. 
including  several  of  the  recipients, 
supported  specifying  penalties.  An 
almost  equal  number  of  recipients 
favored  not  stating  penalties  in  the  rule 
to  provide  flexibility  for  UMT.A. 

Many  commenters  stated  that  if 
UMTA  does  specify  penalties  that  they 
should  not  be  too  severe  or  UMTA 
would  never  impose  them.  Others  did 
not  understand  what  the  penalties 
would  be.  Still  others  stated  that  there  is 
too  much  variation  now  in  the  penalties 
that  UMTA  imposes,  but  these 
commenters  did  not  support  specifying 
penalties. 

In  this  final  rule,  UMTA  has  decided 
not  to  specify  any  penalties.  We  agree 
with  several  of  the  commenters  that  this 
approach  provides  UMTA  with  the 
flexibility  needed  to  fashion  a  remedy 
that  fits  the  situation.  While  this  may 
permit  the  possibility  of  arbitrary 
penalties  and  remedies,  UMTA's  close 
reliance  on  and  following  of  precedents 
should  prevent  this. 

UMTA  did  not  propose  to  define 
"continuing  pattern"  in  the  NPRM.  but 


asked  in  the  preamble  whether  the  final 
rule  should  define  this  term.  The  UMT 
Act  does  not  require  that  UMTA  bar  a 
recipient  when  a  continuing  pattern  of 
violations  has  been  found.  The  decision 
to  do  so  is  discretionary.  Eight 
commenters  addressed  this  question. 
Five  of  these,  mainly  State  DOTs  and 
MPOs,  supported  including  a  definition. 
The  other  commenters  opposed  defining 
this  term. 

UMTA  believes  that  there  are  several 
reasons  to  support  defining  "continuing 
pattern."  These  include  consistency, 
objectivity,  and  providing  recipients 
with  a  fair  warning  of  the  consequences 
that  may  result  from  non-compliance. 
On  the  other  hand,  defining  "continuing 
pattern,"  like  specifying  penalties,  takes 
away  UMTA's  discretion  to  impose  the 
penalty  that  is  deemed  appropriate. 
UMTA  believes  that  such  discretion  is  a 
powerful  tool  in  complaint  resolution 
and  relinquishing  it  for  the  sake  of 
consistency  is  not  appropriate. 

Section  604. 19    Appeals. 

The  NPRM  proposed  a  specific 
appeals  process.  The  losing  party  would 
have  been  able  to  appeal  the  Regional 
Office  decision  to  the  UNiTA 
Administrator  within  10  days  of  the  date 
of  the  decision.  The  Administrator 
would  have  been  able  to  entertain  the 
appeal  only  if  the  Adimnistrator 
determined  that  the  appellant  presented 
evidence  that  there  were  new  matters  of 
fact  or  points  of  law  that  were  not 
available  or  not  known  during  the 
investigation  of  the  complaint.  If  the 
Administrator  accepted  the  appeal,  the 
Administrator  would  have  provided  the 
appellee  with  10  days  to  respond  and 
then  issue  the  decision  on  the  appeal. 

UMTA  has  decided  to  revise  this 
process  slightly.  The  first  change 
provides  the  appellant  with  10  days  to 
rebut  the  appellee's  response  to  the 
appeal.  UMTA  believes  that  this  change 
is  necessary  to  provide  due  process  to 
both  parties  and  to  make  the  appeals 
process  consistent  with  the  rest  of  the 
complaint  process. 

The  second  change  alters  the 
timetable  for  the  Administrator  to  issue 
the  decision  on  appeal.  As  proposed,  the 
Administrator  would  have  been  required 
to  issue  the  decision  on  appeal  within  15 
days  of  the  appellee's  response.  In  the 
final  rule  UMTA  has  changed  this  to  10 
days  from  the  receipt  of  the  appellant's 
rebuttal  and  makes  this  language 
precatory,  not  mandatorj'.  UMTA 
believes  that  while  it  is  important  to 
issue  decisions  expeditiously,  rigid 
timeframes  may  result  in  poorly  thought 
out  decisions  and  exalting  expediency 
over  substance.  UMTA  intends  to  hold 
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firmly  to  this  deadline  and  to  strive  in 
each  case  to  meet  the  10  day  limit. 

Third,  we  have  made  the  timing  of  the 
appeals  process  identical  with  the  rest 
of  the  complaint  process.  Thus,  we  have 
set  the  time  limit  for  responses  and 
rebuttals  from  the  date  the  party 
receives  the  document,  not  from  when 
UMTA  sends  the  appeal  or  the  response. 

In  the  NPRM,  UMTA  asked  whether 
the  losing  party  should  be  able  to  appeal 
LlMTA's  decision  without  a  need  to 
show  new  matters  of  fact  or  law. 
Seventeen  commenters  addressed  this 
issue.  The  commenters  were  fairly 
evenly  divided  between  recipients, 
private  operators,  State  DOTs,  and  trade 
associations.  Eight  commenters  favored 
not  providing  such  an  intermediate 
appeal.  These  comments  came  from 
mainly  private  operators  and  recipients 
who  stated  that  they  feared  that  such  an 
appeal  possibility  would  slow  down  the 
complaint  process.  If  such  an  appeal 
would  expedite  complaints,  these 
commenters  said  that  they  would  favor 
including  it. 

Six  commenters  favored  including  an 
intermediate  appeal.  Half  of  these 
commenters  were  private  operators  who 
argued  that  a  two-step  process  would  be 
fairer. 

UMTA  has  decided  not  to  provide  an 
intermediate  appeal  in  the  final  rule. 
While  a  second  look  at  a  decision  may 
be  of  some  benefit,  UMTA  believes  that 
this  sort  of  an  appeal  would  merely 
increase  the  complaint  workload  since  it 
would  permit  the  reexamination  of 
every  decision  just  because  the  losing 
party  does  not  like  the  result. 

UMTA  also  asked  in  the  preamble  to 
the  NPRM  whether  the  final  rule  should 
include  an  advisory  committee  as  part 
of  the  complaint  process.  The  advisory 
committee,  as  envisioned  in  the 
preamble,  would  have  included 
representatives  of  both  recipients  and 
private  operators  who  would  have 
reviewed  the  submissions  of  the  parties 
and  offered  advice  to  the  UMTA 
decisionmaker.  UMTA  stated  that  such 
a  committee  could  be  helpful  if  there 
were  an  intermediate  appeals  process  as 
discussed  above. 

Sixteen  commenters  addressed  this 
question.  Of  these,  six  were  private 
operators,  four  were  recipients,  and 
three  were  trade  associations.  Ten 
commenters  opposed  such  a  committee 
and  argued  that  it  would:  slow  down  the 
complaint  process;  be  cumbersome;  the 
representatives  would  not  be  objective; 
and  it  is  UMTA's  proper  role  to  make  all 
decisions. 

P'ive  commenters  favored  including 
such  a  committee.  Three  of  these 
commenters  were  private  operators  who 
argued  that  this  committee  would  be 


especially  helpful  if  there  were  an 
intermediate  appeals  process. 

UMTA  has  decided  not  to  include  an 
advisory  committee  in  the  final  rule  for 
a  variety  of  reasons.  We  agree  with 
those  commenters  who  stated  that  it 
would  be  cumbersome,  too  subjective, 
and  slow  down  the  complaint  process. 
Furthermore,  this  Administration  is 
trying  to  eliminate  advisory  committees 
aiid  to  create  one  with  such  limited 
value  would  be  contrary  to  this  goal. 

Section  604.21    Judicial  Review 

This  section  of  the  final  rule  provides 
th$t  the  Chief  Counsel's  decision  or  the 
Administrator's  decision  on  appeal  is  a 
final  agency  action  subject  to  judicial 
review  under  the  Administrative 
Procedure  Act.  This  section,  on  which 
no  comments  were  received,  remains 
unchanged  from  the  NPRM. 

Legal  Basis  for  the  Rule 

In  the  preamble  to  the  NPRM.  UMTA 
provided  an  explanation  of  the  legal 
basis  for  the  proposed  changes  to  the 
charter  rule.  We  recognized  that  it  is 
particularly  important  when  changing  an 
existing  regulation  to  do  so  only  when 
there  is  a  legal  basis  to  support  the 
changes.  UMTA  has  not  altered  the 
NPRM  significantly  and  it  is  our  opinion 
that  the  legal  arguments  made  in  the 
NPRM's  preamble  are  sufficient  to 
support  this  final  rule. 

The  final  rule  is  based  on  two 
provisions  in  the  UMT  Act,  sections  3(f] 
and  12(c)(6).  Section  12(c)(6)  defines 
"mass  transportation"  to  specifically 
exclude  charter  service.  Thus,  this 
provision  provides  an  absolute 
prohibition  on  the  provision  of  charter 
service  with  UMTA  assistance. 

The  Comptroller  General,  however, 
has  interpreted  this  provision  to  permit 
a  recipient  to  provide  charter  service 
with  UMTA  funded  equipment  and 
facilities  as  long  as  the  charter  service  is 
incidental  to  the  provision  of  the  mass 
transportation  service  for  which  the 
equipment  or  facilities  were  purchased. 
Thus,  recipients  are  provided  with  a 
very  narrow  exception.  The  ability  to 
provide  such  incidental  charter  service, 
hofwever.  is  not  an  absolute  right  and  is 
linhited  by  UMTA's  discretion.  UMTA 
exiercises  this  discretion  in  the  way  we 
define  incidental  use. 

The  other  provision  that  the  rule  is 
based  on  is  section  3(f).  This  was  added 
101  years  after  section  12(c)(6).  This 
provision  requires  the  Secretary  of 
Tnansportation  to  enter  into  an 
agreement  with  each  applicant  to  UMTA 
for  the  purchase  or  operation  of  buses. 
The  agreement  must  provide  fair  and 
equitable  provisions  to  protect  private 
intercity  charter  bus  operators  from 


being  foreclosed  from  providing  this 
service  by  UMTA  recipients. 

In  the  previous  rule,  UMTA 
implemented  these  two  statutory 
provisions  in  two  distinct  requirements. 
The  rule  implemented  section  12(c)(6) 
with  the  incidental  use  presumptions. 
These  stipulated  that  certain  charter 
service,  by  the  nature  of  its  length  or 
time  or  day,  was  not  incidental  to  the 
provision  of  mass  transportation.  The 
rule  permitted  a  recipient  to  rebut  the 
presumptions  in  a  complaint  situation. 

The  rest  of  the  rule  implemented 
section  3(f).  The  rule  set  forth  the 
procedures  that  a  recipient  had  to  follow 
if  it  desired  to  provide  intercity  charter 
service  and  specified  the  fair  and 
equitable  arrangements  that  the 
recipient  had  to  agree  to  if  it  wanted  to 
provide  any  intercity  charter  service. 
Basically,  the  recipient  has  to  agree  that 
the  annual  revenues  from  all  charter 
service  would  cover  its  annual  charter 
costs  and  that  it  would  charge  no 
predatory  cost  for  any  charter  service. 

This  final  rule  does  not  separate  the 
rule  into  two  parts  with  one 
implementing  section  12(c)(6)  and  the 
other  implementing  section  3(f).  The  two 
are  merged  into  one.  This  one  approach 
states  that  charter  service  will  be 
incidental  if  an  UMTA  recipient  is 
prohibited  from  the  provision  of  any 
charter  service  to  the  extent  that  there  is 
a  willing  and  able  private  charter 
operator.  This  approach  gives  the 
private  charter  industry  the  right  of  first 
refusal  in  all  charter  service,  including 
intercity  charter  bus  service. 

It  must  be  noted  that  the  NPRM  would 
not  have  imposed  any  restrictions  on  the 
charter  service  a  recipient  would  have 
been  able  to  provide  if  one  of  the 
exceptions  applied.  As  indicated  above, 
UMTA  does  not  believe  that  this  lack  of 
restriction  is  permitted  under  section 
12(c)(6)  and  the  Comptroller  General's 
Opinion.  Thus,  the  final  rule  must 
contain  some  restrictions  for  this  service 
to  ensure  that  it.  too,  is  incidental. 
UMTA  has  added  a  definition  of 
"incidental  charter  service"  that  applies 
to  the  extent  that  a  recipient  provides 
charter  service  under  any  of  the 
exceptions. 

It  is  also  UMTA's  belief  that  section 
12(c)(6)  provides  UMTA  with  the 
discretion  to  impose  restrictions  in 
addition  to  those  in  section  3(f)  if  we 
determine  that  restrictions  are 
necessary.  As  described  throughout  this 
preamble  and  particularly  in  the  section 
summarizing  the  Regulatory  Analysis. 
UMTA  is  keenly  aware  of  many 
problems  in  the  private  charter  industry 
that  go  beyond  problems  in  just  the 
private  intercity  charter  bus  industry. 
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We  firmJy  believe  that  section  12(c)(6) 
enables  us  to  address  these  problems 
and  to  correct  them  to  the  extent  we  are 
able. 

Several  commenlers  addressed  the 
legal  basis  for  the  rule  in  their 
comments.  Tlie  comments  from 
recipients  and  the  trade  associations 
that  represent  them  argued  that  the 
NPRM  went  beyond  UMTA's  statutory 
authority.  The  comments  from  private 
charter  operators  and  their  trade 
associations  argued  that  the  UMT  Act 
does  provide  UMTA  with  the  legal 
authority  to  impose  the  proposed 
requirements. 

The  commenters  questioning  UMTA's 
legal  authority  for  the  NPRM  began  by 
stating  thai  the  language  in  section 
12(c)(6)  and  the  Comptroller  General's 
Opinion  clearly  establish  the  principle 
that  incidental  charter  use  is  permitted 
and  that  section  12(c)(6)  can  not  be  used 
as  a  basis  to  preclude  all  charter  service 
by  a  recipient  using  UMTA  funded 
equipment  and  facilities. 

UMTA  does  not  disagree.  There  is 
nothing  in  this  final  rule  which 
precludes  the  provision  of  incidental 
charter  service  with  UMTA  funded 
equipment  and  facihties.  The  rule  simply 
makes  a  new  and  tighter  interpretation 
of  incidental  service.  If  there  is  a  willing 
and  able  private  charter  operator,  the 
charter  service  by  a  recipient  using 
UMTA  funded  equipment  and  facilities 
would  not  be  incidental.  To  the  extent 
that  there  are  no  willing  and  able 
private  charter  operators  and  to  the 
extent  that  a  recipient  provides  any 
charter  service  under  one  of  the  other 
three  exceptions,  the  rule  requires,  in 
essence,  that  the  service  not  detract 
from  the  provision  of  mass 
transportation.  Thus,  the  rule  provides  a 
two  tier  implementation  of  the  concept 
of  "incidental"  and  permits  all  charter 
service  with  UMTA  funded  equipment 
and  facilities  that  is  incidental.  The  final 
rule,  therefore,  is  consistent  with  the 
Comptroller  General's  interpretation  of 
section  12(c)(6)  and  permits  the 
provision  of  incidental  charter  service 
with  UMTA  funded  equipment  and 
facilities. 

The  commenters  also  stated  that 
section  3(f)  only  applies  to  intercity 
charter  bus  service  and  not  to  all  charter 
bus  service.  The  commenters  argued 
that  the  additional  proposed  restrictions 
on  intracity  charter  bus  service  are  not 
permissible  under  section  3(f). 

UMTA  agrees  with  this  argument. 
Section  3(f]  clearly  applies  only  to 
provide  protections  to  the  intercity 
charter  bus  industry.  UMTA  cannot  use 
this  language  to  impose  restrictions  on 
recipients  to  protect  private  intracity 
charter  bus  operators  or  private  charter 


operators  of  other  than  buses  regardless 
of  whether  the  service  is  intercity  or 
intracity. 

As  stated  above,  these  new 
protections  are  founded  on  the  language 
in  section  12(c)(6),  not  section  3(f)-  The 
language  in  section  12(c)(6)  is  broad 
enough  to  provide  UMTA  with  the 
authority  to  address  problems  with 
recipient's  charter  service.  UMTA  has 
noted  that  many  of  these  problems  exist 
in  the  intracity  charter  bus  industry  and 
in  the  charter  industry  as  a  whole,  not 
merely  in  the  intercity  charter  industry. 
UMTA  believes  that  many  of  these 
problems  will  be  solved  with  the  new 
concept  of  incidental  charter  service. 
Therefore,  UMTA  believes  that  there  is 
a  sufficient  legal  basis  to  support  the 
increased  protections  for  all  private 
charter  operators. 

Several  commenters  also  argued  that 
the  effect  of  the  NPRM  would  be  to 
preclude  a  recipient  from  providing  any 
charter  service.  As  a  result,  public 
transit  authorities  would  have  to  decide 
whether  they  want  to  receive  UMTA 
assistance  or  provide  charter  service. 
The  commenters  stated  that  this 
dilemma  was  the  reason  that  the  1973 
charter  bus  restriction  was  repealed  in 
favor  of  the  current  language  in  section 
3(0- 

The  earher  version  of  section  3(f)  was 
enacted  by  Congress  in  1973  as  section 
164(a)  of  the  Federal-Aid  Highway  Act 
of  1973  (Pub.  L  No.  93-87).  This  required 
a  recipient  of  mass  transit  funds  to  enter 
into  an  agreement  with  the  Secretary 
that  it  would  not  operate  any  charter 
bus  service  outside  of  the  area  within 
which  it  provided  mass  transportation 
service  in  competition  with  private 
operators  except  as  provided  in  tlie 
agreement.  A  violation  of  the  agreement 
resulted  in  a  bar  of  future  receipt  of 
mass  transit  funds. 

In  1974,  Congress  passed  the  Housing 
and  Community  Development  Act  of 
1974  (Pub.  L  No.  93-383)  to  revise 
section  164(a)  by  creating  the  current 
section  3(f).  The  Senate  Report 
accompanying  this  legislation  states, 

[ijt  appears  that  its  immediate  consequence 
has  been  to  force  a  prospective  applicant  for 
Federal  assistance  for  the  purchase  of  buses 
to  choose  between  accepting  the  Federal 
assistance  and  contmuing  its  existing  charter 
service.  Section  164(a)  has  halted  grants  of 
Federal  funds  for  bus  purchuses  under  the 
UMTA  program  and  virtually  eliminated 
Federal-Aid  Highway  funds  from 
consideration  by  State  and  local  officials  as  a 
funding  source  (or  bus  transit  needs.  S.  Rep. 
No.  693.  93d  Cong.,  2d  Sess.  92  (1974). 

The  Report  states  that  this  result  is 
contrary  to  the  growth  of  mass 
transportation.  The  commenters  stated 
that  the  effect  of  the  NPR.M  would  be  the 


same  as  that  of  the  1973  legislation  and. 
therefore,  the  NPRM  is  not  consistent 
with  the  law. 

UMTA  disagrees.  T^e  result  ni  the 
1973  law  was,  as  the  Senate  Report 
states,  to  provide  recipients  with  a 
choice:  UMTA  funding  or  charter 
service.  This  is  not  the  result  of  the 
NPRM  or  this  final  rule.  The  final  rule 
permits  a  recipient  to  provide  charter 
service  with  the  equipment  and  facilities 
that  UMTA  hmds,  but  limits  those 
opportunities  to  ensure  that  they  are 
incidental  to  the  provision  of  mass 
transportation.  Thus,  the  final  rule  does 
not  set  up  an  "either/or"  choice.  If  the 
final  rule  sets  up  a  choice,  it  is  the 
choice  which  any  entity  seeking  Federal 
assistance  must  make:  follow  the 
Federal  requirements  or  forgo  the 
Federal  assistance. 

Therefore.  UMTA  concludes  that  this 
final  rule  does  not  run  afoul  of  the 
problems  that  resulted  from  the  1973 
charter  legislation. 

Regulatory  Analysis 

A  copy  of  the  final  regulatory  analysis 
that  U.MTA  prepared  for  this  final  rule 
has  been  placed  in  the  docket  for  public 
inspection.  In  the  NTRM  UMTA 
summarized  the  key  issues  discussed  in 
the  Draft  Regulatory  Analysis.  Many 
commenters  addressed  these  issues.  A 
summary  of  these  comments  and 
UMTA's  responses  follow.  A  more 
detailed  discussion  of  these  comments 
and  responses  may  be  found  in  the  Final 
Regulatory  Analysis. 

First,  in  the  NPRM.  we  staled  that  the 
health  of  the  private  intercity  charter 
bus  industry  has  been  failing  for  many 
years.  Between  1970  and  1984,  this 
industry's  profitability  has  decreased 
from  9.9  per  cent  to  1.7  per  cent.  During 
this  same  period,  the  private  intercity 
charier  industry's  profits  have 
decreased  by  more  than  50  per  cent  to 
S39.9  million.  UMTA's  opmion  is  that  the 
charter  service  provided  by  UMT.A 
recipients  is  partly  responsible  for  this 
decline  and  this  rule  is  needed  to  help 
stop  this  trend. 

Many  commenters  disagreed  with  our 
conclusion  that  the  charter  service 
provided  by  UMTA  recipients  hss 
anything  to  do  with  the  problems  facing 
the  private  intercity  charter  industry. 
These  commenters  cited  the  general 
effects  in  deregulation  and  the  desire  fay 
customers  to  travel  by  modes  other  than 
intercity  bus  as  more  realistic  causes  for 
these  declines. 

UMTA  does  not  believe  that  these 
commenters  are  incorrect.  There  are 
many  causes  for  the  problems  that  the 
intercity  charter  industry  has  been 
experiencing.  Nonetheless,  it  cannot  be 
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denied  that  part  of  the  cause  is  the 
charter  service  provided  by  UMTA 
recipients.  This  is  the  one  cause  over 
which  UMTA  has  some  influence  and, 
thus,  we  have  chosen  to  address  the 
problem  with  the  means  available  to  us. 
While  this  rule  will  not  reverse  20-year 
trends  immediately,  we  believe  that  it 
will  help  to  ameliorate  an  unacceptable 
situation. 

Second,  UMTA  stated  in  the  NPRM 
that  our  research  shows,  based  on  the 
data  supplied  by  recipients  themselves 
in  response  to  UMTA's  Section  15 
reporting  requirements,  that  in  the 
aggregate,  there  is  a  $2.5  million  loss 
experienced  by  UMTA  recipients  in  the 
provision  of  charter  service.  The  1982 
Section  15  Report  shows  that  recipients 
earned  $45  million  in  charter  revenues  at 
a  cost  of  $47.5  million.  Since  most 
UMTA  recipients  operate  mass 
transportation  services  at  a  loss,  the 
reduction  in  charter  service  resulting 
from  this  rule  should  provide  help  to 
reduce  overall  deficits. 

Many  commenters  disagreed  with  our 
presentation.  They  argued  that  some 
recipients  on  an  individual  basis,  rather 
than  on  a  nationwide  basis,  do  earn 
profits  from  their  charter  services. 
Moreover,  these  commenters  stated  that 
the  charter  revenues  are  critical  to  their 
ability  to  provide  mass  transportation 
services.  While  UMTA  stated  that  any 
losses  suffered  by  such  recipients  could 
be  made  up  by  State  and  local  sources, 
these  commenters  stated  that  extra 
revenues  at  these  levels  of  government 
are  non-existent  and  that  service 
cutbacks  will  result. 

UMTA  does  not  doubt  that  some 
recipients  earn  profits  from  their  charter 
services.  Many  of  the  commenters 
stated  that  these  revenues  equal  1,  2  or  3 
percent  of  their  total  revenues.  While 
UMTA  cannot  deny  that  these  amounts 
of  revenues  may  be  important  to  these 
recipients,  they  do  not  appear  to  be  so 
enormous  that  their  loss  will  seriously 
affect  these  recipients. 

Furthermore,  it  is  still  UMTA's 
position  that  mass  transportation  is  a 
local  concern.  Thus,  while  a  loss  of 
charter  revenues  may  have  an  adverse 
impact  on  the  services  that  these 
recipients  are  able  to  provide,  we 
believe  that  such  losses  are  the 
responsibility  of  the  State  and  local 
governments  to  correct. 

UMTA  has  also  found  that  what  some 
recipients  claim  to  be  charter  profits  are 
not  really  profits.  The  previous 
regulation  required  that  a  recipient 
recover  its  fully  allocated  costs  on  an 
annual  basis  if  it  provided  intercity 
charter  service  and  earned  more  than 
$15,000  per  year  from  its  charter  service. 
UMTA's  research  indicates  that  what 


many  recipients  considered  to  be 
revenues  are  amounts  that  exceeded 
their  marginal  costs.  This  is  not  a  true 
profit  in  terms  of  the  previous 
regulation. 

Third.  UMTA  stated  in  the  draft 
analysis  that  one  way  recipients  could 
reduce  their  deficits  is  to  contract  out 
peak  service.  The  accumulation  of  buses 
to  meet  the  peak  needs  has  led  to  large 
spare  ratios  that  encourage  recipients  to 
provide  charter  service  in  off-peak  and 
peak  hours.  UMTA  estimates  that 
savings  of  20  to  60  per  cent  might  result 
by  contracting  out  peak  requirements  to 
private  providers  of  mass 
transportation. 

Many  commenters  questioned  our 
figures  on  this.  An  UMTA  study  has 
shown  that  one  recipient  operates  its 
owp  peak  service,  but  also  uses  several 
private  operators  to  provide  peak 
service.  The  recipient  put  out  several  of 
its  peak  routes  to  bid  and  in  every  case, 
the  private  operators'  bids  for  the 
service  were  lower.  While  UMTA  does 
not  believe  that  every  route  on  every 
traasit  system  can  be  operated  more 
cost  effectively  by  private  operators,  we 
believe  that  such  results  can  be 
experienced  on  many  and  that  the 
savings  can  be  significant. 

Fburth.  the  final  rule  shifts  the  burden 
in  the  previous  rule  from  the  private 
operators  to  the  recipients.  Under  the 
previous  rule,  private  operators  had  a 
very  difficult  time  seeking  to  enforce 
their  protections.  Not  only  did  private 
operators  have  a  difficult  time 
distinguishing  when  a  UMTA  funded 
bus  was  used  for  charter,  but  they  had 
problems  interpreting  and 
understanding  the  cost  allocation  plans 
submitted  by  recipients. 

Several  commenters  argued  that  this 
burden  shift  is  not  appropriate  since  it 
now  assumes  that  a  recipient  is  guilty 
until  proven  innocent.  UMTA  does  not 
agree.  The  shift  in  the  burden  in 
complaints  is  important.  The  new  rule 
creates  easier  tests  to  apply  and 
attempts  to  make  the  answers  to 
questions  as  objective  as  possible.  This 
wiB  make  a  private  charter  operator's 
bufden  easier  in  complaints.  It  will  also 
make  UMTA's  job  at  enforcement  easier 
and  enable  us  to  render  decisions  in  a 
more  timely  fashion. 

Pifth,  UMTA  noted  that  one  of  the 
problems  in  the  private  charter  industry 
is  that  there  were  no  protections  for 
private  intracity  charter  operators  in  the 
previous  rule.  Thus.  UMTA  proposed 
not  to  make  any  distinction  in  the  NPRM 
between  the  charter  service  a  recipient 
provides  intracity  or  intercity.  UMTA 
discussed  commenters'  responses  to  this 
issue  in  the  section  on  the  legal  basis  for 


the  rule  above  and  we  refer  the  reader 
to  that  material  for  our  response. 

Sixth,  many  commenters  stated  that 
the  NPRM  was  drafted  without  any 
regard  to  the  needs  of  the  charter 
customer.  By  restricting  the  charter 
ability  of  recipients,  these  commenters 
argued  diat  they  will  have  less  choice  in 
service  provider,  have  to  pay  higher 
costs,  receive  poorer  quality  service,  or 
have  no  service. 

UMTA  does  not  agree.  The  rule 
restricts  the  ability  of  UMTA  recipients 
to  provide  charter  service,  but  it  takes 
special  pains  to  provide  exceptions  to 
ensure  that  there  will  always  be  a 
source  for  charter  service.  In  the  final 
rule,  we  have  provided  additional 
elements  to  further  address  the 
customers'  needs.  Thus,  the  final  rule 
distinguishes  between  categories  of 
revenue  vehicles  and  limits  a  willing 
and  able  private  charter  operator  only  to 
those  categories  that  it  can  provide.  This 
ensures  that  the  customer  will  receive 
the  type  of  vehicle  it  desires. 

UMTA  does  not  believe  that  this  rule 
will  result  in  the  complete  absence  of 
charter  service  for  anyone.  The  rule 
always  permits  the  recipient  to  provide 
service  if  there  are  no  willing  and  able 
private  operators.  Moreover,  we  are 
convinced  that  private  charter  operators 
will  fill  in  markets  that  presently 
provide  few  charter  choices,  but  for 
which  there  is  a  demand. 

Finally,  many  commenters  stated  that 
this  rule  is  not  consistent  with  UMTA's 
private  sector  policies  for  mass 
transportation  where  we  advocate 
competition.  These  commenters  viewed 
the  NPRM  as  severely  limiting 
competition  to  the  detriment  of  the 
consumer. 

It  is  important  to  note  that  the 
provisions  in  the  UMT  Act  that  serve  as 
the  basis  for  UMTA's  policies  promoting 
competition  in  the  private  sector 
concern  only  mass  transportation.  The 
UMT  Act's  definition  of  "mass 
transportation"  specifically  excludes 
charter  service.  Since  the  UMT  Act 
treats  these  two  types  of  service  as 
mutually  exclusive,  there  is  no  reason 
that  our  implementing  policies  need  to 
be  parallel. 

Moreover,  the  rule  continues  to  permit 
a  recipient  to  provide  charter  service 
free  of  the  restrictions  in  this  rule  to  the 
extent  that  it  creates  a  separate 
company  or  keeps  its  charter  accounts 
separate.  This  charter  service  would  be 
completely  open  and  competitive. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  (Pub.  L.  No.  96-354)  I  certified  that 
the  NPRM,  if  promulgated,  would  not 
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have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
UMTA  considered  Section  18  recipients 
as  the  small  entities  effected  by  the 
NPRM.  This  certification  was  based  on 
the  position  that  while  the  NPRM  may 
affect  a  substantial  number  of  these 
entities,  the  economic  impact  would  not 
be  significant.  UMTA  also  argued  that 
the  positive  benefit  on  small  private 
charter  operators  would  not  be 
significant. 

UMTA,  however,  did  request 
comments  on  this  certification.  We 
stated  that  based  on  these  comments 
and  on  in-house  research  a  Regulatory 
Flexibility  Analysis  would  be  prepared 
if  warranted. 

Six  commenters  commented  on  the 
certification  made  in  the  NPRM.  Five  of 
the  commenters  disagreed  with  UMTA's 
assessment  that  the  proposal,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  commenters  were  recipients  and 
State  DOTs  who  argued  that  the  loss  of 
even  a  small  amount  of  revenues  would 
have  a  serious  impact  on  their  mass 
transportation  operations.  Since  charter 
revenues  are  often  used  by  these  entities 
as  the  local  share  which  must  be 
provided  to  get  UMTA  funding,  any 
decrease  in  charter  revenues  would, 
these  commenters  argued,  have  a  direct 
and  negative  impact  on  their  services. 

While  UMTA  recognizes  that  revenue 
losses  by  these  entities  will  affect  their 
operations,  we  believe  that  the  final  rule 
minimizes  these  problems  so  that  the 
certification  made  in  the  NPRM  is  still 
valid.  In  this  final  rule,  as  discussed 
above,  we  permit  a  recipient  to  describe 
its  desired  charter  service  by  stating 
what  type  of  vehicle  it  will  provide.  This 
includes  vans  which  are  the  major 
vehicle  that  UMTA  funds  for  small 
recipients  and  the  charter  vehicle  of 
choice  in  rural  areas.  Since  many 
.  private  charter  operators  do  not  operate 
vans,  this  will  permit  small  recipients  to 
provide  charter  service  with  UMTA 
funded  equipment  and  facilities. 

In  addition.  UMTA  has  added  an 
exception  provision  specifically  for 
small  recipients.  This  will  permit  small 
recipients  to  provide  charter  service 
directly  to  customers  even  when  there  is 
a  willing  and  able  private  charter 
operator  if  the  charter  service  provided 
by  that  private  charter  operator  would 
result  in  a  hardship  on  the  customer. 

By  including  these  additional 
provisions  to  the  final  rule,  UMTA  is 
confident  that  this  final  rule  will  have 
even  less  of  an  adverse  financial  impact 
on  small  entities  than  the  NPRM  would 
have  had  and  I  certify  that  this  final  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12291 

This  final  rule  is  not  a  "major" 
regulation  as  defined  in  Executive  Order 
12291. 

DOT  Policies  and  Procedures  on 
Improving  Government  Regulations 

This  is  a  "significant"  regulation  as 
defined  in  "DOTs  Policies  and 
Procedures  on  Improving  Governmental 
Regulations"  because  of  substantial 
public  interest  and  the  effects  that  the 
rule  will  have  on  competition. 

Collection  of  Information  Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  approved,  in  connection  with 
the  NPRM  for  this  rule,  the  information 
collection  requirements  that  it  contains. 
The  information  collection  requirements 
are  virtually  the  same  in  the  final  rule  as 
they  were  in  the  NPRM.  The  OMB 
Paperwork  Reduction  Act  number  for 
these  information  collection 
requirements  is  2132-0543.  The  current 
OMB  clearance  for  these  requirements 
expires  on  December  31, 1988. 

List  of  Subjects  in  49  CFR  Fart  604 

Administrative  practice  and 
procedures.  Buses,  Mass  transportation. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
UMTA  revises  Part  604  of  Title  49  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  604— CHARTER  SERVICE 
Subpart  A — General 

Sec. 

604.1    Purpose. 

604.3     Applicability. 

604.5    Definitions. 

604.7    Charter  agreement. 

604.9     Charter  service. 

604.11     Procedures  for  determining  if  there 

are  any  willing  and  able  private  charter 

operators. 
604.13    Reviewing  evidence  submitted  by 

private  charter  operators. 

Subpart  B — Complaint  Process 

604.15     Filing  a  Complaint. 
604.17    Remedies. 
604.19    Appeals. 
604.21     Judicial  Review. 

Authority:  Urban  Mass  Transportation  Act 
of  1964,  as  amended  (49  U.S.C.  1601  et  seq): 
23  U.S.C.  103(eH4).  1421a).  and  142(c):  and  49 
CFR  1.51. 


Subpart  A— General 

§  604.1     Purpose. 

The  purpose  of  this  Part  is  to 
implement  section  3(f)  and  section 
12(c)(6)  of  the  UMT  Act. 

§  604.3    Applicability. 

This  Part  applies  to  ail  applicants  and 
recipients  of  Federal  financial 
assistance  under: 

(a)  Sections  3  (excluding  section 
16ib)(2)),  5,  9A,  9  or  18  of  the  UMT  Act; 
or 

(b)  Sections  103(e)(4),  142(a),  or  142(c) 
of  Title  23  United  States  Code  which 
permit  the  use  of  Federal-Aid  Highway 
funds  to  purchase  buses. 

§  604.5    Definitions. 

(a)  All  definitions  in  the  UMT  Act  (at 
49  U.S.C.  1608)  are  applicable  to  this 
Part,  except  as  may  otherwise  be 
provided  in  this  section. 

(b)  "The  Acts"  means  the  UMT  Act 
and  those  parts  of  Title  23  United  States 
Code,  23  U.S.C.  103(e)(4),  142(a)  and 
142(c),  that  provide  for  assistance  to 
public  bodies  for  purchasing  buses. 

(c)  "Administrator"  means  the 
Administrator  of  UMTA  or  his  or  her 
designee. 

(d)  "Categories  of  Revenue  Vehicle" 
means  bus  or  van. 

(e)  "Charter  Service"  means 
transportation  using  buses  or  vans,  or 
facilities  funded  under  the  Acts  of  a 
group  of  persons  who  pursuant  to  a 
common  purpose,  under  a  single 
contract,  at  a  fixed  charge  (in 
accordance  with  the  carrier's  tariff)  for 
the  vehicle  or  service,  have  acquired  the 
exclusive  use  of  the  vehicle  or  service  to 
travel  together  under  an  itinerary  either 
specified  in  advance  or  modified  after 
having  left  the  place  of  origin.  This 
definition  includes  the  incidental  use  of 
UMTA  funded  equipment  for  the 
exclusive  transportation  of  school 
students,  personnel,  and  equipment. 

(f)  "Chief  Counsel"  means  the  Chief 
Counsel  of  UMTA. 

(g)  "Days"  means  calendar  days  in 
Subpart  A  and  Federal  working  days  in 
Subpart  B. 

(h)  "Designated  Official"  means  the 
applicant's  and  recipient's  employee 
authorized  to  file  applications  on  behalf 
of  the  applicant  or  to  enter  into 
agreements  on  behalf  of  the  recipient. 

(i)  "Incidental  Charter  Service"  means 
charter  service  which  does  not:  (1) 
interfere  with  or  detract  from  the 
provision  of  the  mass  transportation 
service  for  which  the  equipment  or 
facilities  were  funded  under  the  Acts;  or 
(2)  does  not  shorten  the  mass 
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transportation  life  of  the  equipment  or 
facilities. 

(j)  "Interested  Party"  means  an 
individual,  partnership,  corporation, 
association,  or  public  or  private 
organization  that  has  a  financial  interest 
which  is  adversely  affected  by  the  act  or 
acts  of  a  recipient  regarding  charter 
service. 

(k)  "Non-urbanized  area"  means  an 
area  with  a  population  of  less  than 
50,000  people. 

(1)  "Recipient"  means  one  that  has 
received  or  is  receiving  Federal  financial 
assistance  under  the  Acts.  The  term 
includes  subrecipients  of  a  recipient, 
subrecipients  in  UMTA's  State 
administered  programs,  public  bodies 
that  receive  assistance  that  will  be 
passed  on  to  another  public  or  quasi- 
public  body,  any  operator  for  a 
recipient,  whether  publicly  or  privately 
owned,  and  may  include  lessees  of 
federally  assisted  buses  and  other 
equipment.  For  any  UMTA  State 
administered  program,  the  State  is  the 
recipient. 

(m)  "State  Administered  Program" 
means  any  UMTA  grant  program  in 
which  the  State  is  the  recipient  of  funds, 
passes  the  funds  to  subrecipients,  and 
administers  the  program  for  UMTA. 

(n)  "UMT  Act"  means  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended, 
49  U.S.C.  1601  et  seq. 

(o)  "UMTA"  means  the  Urban  Mass 
Transportation  Administration. 

(p)  "Willing  and  able"  means  having 
the  desire,  having  the  physical 
capability  of  providing  the  categories  of 
revenue  vehicles  requested,  and 
possessing  the  legal  authority,  including 
the  necessary  safety  certifications, 
licenses  and  other  legal  prerequisites,  to 
provide  charter  service  in  the  area  in 
which  it  is  proposed  to  be  provided. 

§  604.7    Charter  agreement 

(a)  Every  applicant  for  financial 
assistance  under  sections  3  (excluding 
section  16(b)(2)),  5,  9A.  9  or  18  of  the 
UMT  Act,  or  under  23  U.S.C.  103(e)(4), 
142(a)  or  142(c).  must  include  two  copies 
of  a  charter  bus  agreement  signed  by  the 
applicant's  designated  official  with  each 
grant  application  submitted  to  UMTA 
after  May  13, 1987.  For  UMTA's  State 
administered  programs,  the  State  is  the 
applicant. 

(b)  The  text  of  the  agreement  must  be 
as  follows: 

L  (name),  (title),  agree  that  (name  of 
applicant]  and  all  recipients  through  (name  of 
applicant)  will  provide  charter  service  that 
uses  equipment  or  facilities  provided  under 
the  Urban  Mass  Transportation  Act  of  1964. 
as  amended  (49  U.S.C.  1601  et  seq.]  or  under 
23  \iS.C  103(e)(4),  142(a)  or  142(c)  (the  Acts) 
only  to  the  extent  that  there  are  no  private 


charter  service  operators  willing  and  able  to 
provide  the  charter  service  that  (name  of 
applicant]  and  all  recipients  through  (name  of 
applicant]  desire  to  provide  unless  one  or 
more  of  the  exceptions  in  49  CFR  604.9 
applies. 

I  further  agree  that  (name  of  appUcant]  and 
all  recipients  through  (name  of  applicant]  will 
comply  with  the  provisions  in  49  CFR  Part  604 
befone  they  provide  any  charter  service  using 
equipment  or  facilities  provided  under  the 
Acts,  that  the  requirements  of  49  CFR  Part 
604  will  apply  to  any  such  charter  service 
that  ie  provided,  and  that  the  definitions  in  49 
CFR  Part  604  apply  to  this  agreement. 

Applicant 

Nam^ 

Title 

Date 

Urbatr  Mass  Transportation  Administration 

Name 
Title 

Date 

(c)  If  UMTA  approves  the  grant 
application,  the  approving  official  shall 
sign  Ihe  agreement  when  the  grant 
application  is  approved.  One  copy  of  the 
signed  agreement  will  be  retained  by 
UMTA  and  the  other  copy  will  be 
returned  to  the  recipient,  formerly  the 
applicant. 

(d)  Once  the  applicant  and  UMTA 
enter  into  a  charter  agreement,  the 
applicant  may  incorporate  that 
agreement  by  reference  into  any 
subsequent  grant  apphcation  instead  of 
submitting  an  agreement  under  49  CFR 
604.7(a). 

(e)  Each  State  in  UMTA's  State 
administered  programs  must: 

(1)  Obtain  a  certification  of 
compliance  with  this  Part  from  each  of 
its  current  subrecipients  within  60  days 
of  May  13. 1987.  The  certification  shall 
state:  "(Name  of  subrecipient)  certifies 
that  it  shal)  comply  with  49  CFR  Part  604 
in  the  provision  of  any  charter  service 
provided  with  UMTA  funded  equipment 
or  facilities."; 

(2^  Retain  this  certification  as  long  as 
the  subrecipient  is  a  subrecipient;  and 

(39  Assure  in  each  application 
submitted  to  UMTA  after  May  13. 1987, 
that  all  subrecipients  have  submitted  the 
certification. 

(fj  If  any  recipient  does  not  anticipate 
subtnitting  a  grant  application  to  UMTA 
during  Federal  fiscal  year  1987,  the 
recipient  must  submit  two  copies  of  the 
agreement  set  forth  in  §  604.7(b)  of  this 
part  within  60  days  of  May  13, 1987,  to 
the  appropriate  UMTA  regional  office. 
UMTA  will  sign  the  agreement,  retain 


one  copy  of  the  agreement  and  return 
the  other  to  the  recipient 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  Z132-0543] 

§  604.9    Charter  service. 

(a)  If  a  recipient  desires  to  provide 
any  charter  service  using  UMTA 
equipment  or  faciUties  the  recipient 
must  first  determine  if  there  are  any 
private  charter  operators  willing  and 
able  to  provide  the  charter  service 
which  the  recipient  desires  to  provide. 
To  the  extent  that  there  is  at  least  one 
such  private  operator,  the  recipient  is 
prohibited  from  providing  charter 
service  with  UMTA  funded  equipment 
or  facilities  unless  one  or  more  of  the 
exceptions  in  §  604.9(b)  applies. 

(b)  Exoeptions.  (1)  A  recipient  may 
provide  any  and  all  charter  service  with 
UMTA  funded  equipment  and  facilities 
to  the  extent  that  there  are  no  willing 
and  able  private  charter  operators. 

(2)  A  recipient  may  enter  into  a 
contract  with  a  private  charter  operator 
to  provide  charter  equipment  to  or 
service  f«r  the  private  charter  operator 
if:  1 

(i)  The  private  charter  operator  is 
requested  to  provide  charter  service  that 
exceeds  its  capacity;  or 

(ii)  The  private  charter  operator  is 
unable  to  provide  equipment  accessible 
to  elderly  and  handicapped  persons 
itself. 

(3)  A  recipient  in  a  non-urbanized 
area  may  petition  UMTA  for  an 
exception  to  provide  charter  service 
directly  to  the  customer  if  the  charter 
service  provided  by  the  willing  and  able 
private  charter  operator  or  operators 
would  create  a  hardship  on  the  customer 
because: 

(i)  The  willing  and  able  private 
charter  operator  or  operators  impose 
minimum  durations  pursuant  to  State 
regulation  and  the  desired  trip  length  is 
shorter  than  the  mandatory  trip  length; 
or 

(ii)  The  willing  and  able  private 
operator  or  operators  are  located  too  far 
from  the  origin  of  the  charter  ser\ice. 

(4)  Any  recipient  may  petition  the 
Administrator  for  an  exception  to 
provide  charter  service  directly  to  the 
customer  for  special  events  to  the  extent 
that  private  charter  operators  are  not 
capable  of  providing  the  ser\ice. 

(c)  The  process  for  requesting  and 
granting  an  exception  under  49  CFR 
604.9(b)(3): 

(1)  Tilt  recipient  must  provide  the 
private  charter  operators  that  it  has 
determined  are  willing  and  able  in 
accordance  with  this  Part  with  a  written 
notice  explaining  why  it  is  seeldng  aa 
excepti<Hi  and  state  that  they  have  at 
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least  30  days  to  submit  written 
comments  to  the  recipient  on  the 
request; 

(2)  The  recipient  must  send  a  copy  of 
the  notice,  all  comments  received,  and 
any  further  information  it  desires  in 
support  of  its  request  to  the  Chief 
Counsel. 

(3)  The  Chief  Counsel  shall  review  the 
materials  submitted  and  issue  a  written 
decision  denying  or  granting  in  whole  or 
in  part  the  request.  In  making  this 
decision,  the  Chief  Counsel  may  seek 
such  additional  information  as  the  Chief 
Counsel  determines  is  needed. 

(4)  Any  exception  that  the  Chief 
Counsel  grants  under  49  CFR  604.9(b)(3) 
shall  be  effective  for  not  longer  than  12 
months  from  the  date  that  the  Chief 
Counsel  grants  it. 

(d)  The  process  for  requesting  and 
granting  and  exception  under  49  CFR 
604.9(b)(4): 

(1)  The  recipient  must  submit  its 
petition  for  an  exception  to  the 
Administrator  at  least  90  days  prior  to 
the  day  or  days  on  which  it  desires  to 
provide  charter  service. 

(2)  The  petition  must  describe  the 
event,  explain  how  it  is  special,  and 
explain  the  amount  of  charter  service 
which  private  charter  operators  are  not 
capable  of  providing. 

(3)  The  Administrator  will  review  the 
materials  and  issue  a  written  decision 
denying  or  granting  in  whole  or  in  part 
the  request.  In  making  this  decision,  the 
Administrator  may  seek  such  additional 
information  as  the  Administrator 
determines  is  needed. 

(4)  Any  exception  granted  by  the 
Administrator  under  49  CFR  604.9(b)(4) 
shall  be  effective  solely  for  the  event  for 
which  the  recipient  requests  an 
exception. 

(e)  Any  charter  service  that  a 
recipient  provides  under  any  of  the 
exceptions  in  this  Part  must  be 
incidental  charter  service. 

§  604. 1 1    Proceduras  for  determining  if 
tt>er«  are  any  willing  and  able  private 
charter  operator*. 

(a)  To  determine  if  there  is  at  least 
one  private  charter  operator  willing  and 
able  to  provide  the  charter  service  that 
the  recipient  desires  to  provide,  the 
recipient  must  complete  a  public 
participation  process: 

(1)  At  least  60  days  before  it  desires  to 
begin  to  provide  charter  service  if  it  is 
not  doing  so  on  May  13, 1987;  or 

(2)  Not  more  than  90  days  after  May 
13, 1987  if  the  recipient  is  providing 
charter  service  on  May  13, 1987  and 
desires  to  continue  to  provide  charter 
service. 

(b)  The  public  participation  process 
must  at  a  minimum  include: 


(1)  Placing  a  notice  in  a  newspaper,  or 
newspapers,  of  general  circulation 
within  the  proposed  geographic  charter 
service  area; 

(2)  Sending  a  copy  of  the  notice  to  all 
private  charter  service  operators  in  the 
proposed  geographic  charter  service 
area  and  to  any  private  charter  service 
operator  that  requests  notice; 

(3)  Sending  a  copy  of  the  notice  to  the 
United  Bus  Owners  of  America,  1275  K 
Street,  NW..  Suite  800.  Washington,  D.C. 
20005,  and  the  American  Bus 
Association,  1025  Connecticut  Avenue, 
NW.,  Washington,  D.C.  20036. 

(c)  The  notice  must: 

(1)  State  the  recipient's  name; 

(2)  Describe  the  charter  service  that 
the  recipient  proposes  to  provide  limited 
to  the  days,  times  of  day,  geographic 
area,  and  categories  of  revenue  vehicle, 
but  not  the  capacity  or  the  duration  of 
the  charter  service. 

(3)  Include  a  statement  providing  any 
private  charter  operator  desiring  to  be 
considered  willing  and  able  with  at  least 
30  days  from  the  date  of  the  notice  to 
submit  written  evidence  to  prove  that  it 
is  willing  and  able; 

(4)  State  the  address  to  which  the 
evidence  must  be  sent. 

(5)  Include  a  statement  that  the 
evidence  necessary  for  the  recipient  to 
determine  if  a  private  charter  operator  is 
willing  and  able  includes  only  the 
following: 

(i)  A  statement  that  the  private 
operator  has  the  desire  and  the  physical 
capability  to  actually  provide  the 
categories  of  revenue  vehicle  specified; 
and 

(ii)  A  copy  of  the  documents  to  show 
that  the  private  charter  operator  has  the 
requisite  legal  authority  to  provide  the 
proposed  charter  service  and  that  it 
meets  all  necessary  safety  certification, 
licensing  and  other  legal  requirements  to 
provide  the  proposed  charter  service. 

(6)  Include  a  statement  that  the 
recipient  shall  review  only  that  evidence 
submitted  by  the  deadline,  shall 
complete  its  review  within  30  days  of 
the  deadline,  and  within  60  days  of  the 
deadline  shall  inform  each  private 
operator  that  submitted  evidence  what 
the  results  of  the  review  are. 

(7)  Include  a  statement  that  the 
recipient  shall  not  provide  any  charter 
service  using  equipment  or  facilities 
funded  under  the  Acts  to  the  extent  that 
there  is  at  least  one  willing  and  able 
private  charter  operator  unless  the 
recipient  qualifies  for  one  or  more  of  the 
exceptions  in  49  CFR  Section  604.9(b). 

(d)  Any  recipient  that  desires  to 
continue  to  provide  charter  service  using 
UMTA  funded  equipment  or  facilities 
shall  follow  the  procedures  in  49  CFR 
Section  604.11  (b)  and  (c)  annually 


during  the  month  in  which  it  published 
its  first  newspaper  notice  to  redetermine 
the  extent  to  which  there  is  at  least  one 
willing  and  able  private  charter 
operator. 

(e)  Any  recipient,  including  the  Slate 
in  State  administered  programs,  may 
elect  to  comply  with  this  procedure  for 
all  of  its  subrecipients,  or  delegate  this 
responsibility  to  the  subrecipients,  or 
delegate  this  responsibility  to  only  some 
of  its  subrecipients. 

(Approved  by  the  O^ice  of  Management  and 
Budget  under  Control  No.  2132-0543) 

§  604.13    Reviewing  evidence  submitted  by 
prNate  charter  operators. 

(a)  The  recipient  shall  review  the 
evidence  submitted  in  response  to  the 
notice  given  under  49  CFR  604.11  within 
30  days  of  the  deadline  for  the 
submission  of  evidence. 

(b)  Within  60  days  of  the  deadline  for 
the  submission  of  evidence,  the  recipient 
shall  notify  each  private  charter 
operator  that  submitted  evidence  of  the 
recipient's  decision. 

(c)  The  recipient  must  review  the 
evidence  submitted  to  determine  if  the 
evidence  proves  that  the  private  charter 
operator  has: 

(1)  The  desire  and  the  physical 
capability  to  actually  provide  charter 
service  using  the  categories  of  revenue 
vehicles;  and 

(2)  The  required  legal  authority  and 
the  necessary  safety  certifications, 
licenses  and  other  legal  requirements  to 
provide  charter  service. 

(d)  The  recipient  must  determine  that 
a  private  charter  operator  which  meets 
the  requirements  in  49  CFR  604.13(c)  is 
willing  and  able. 

(e)  A  recipient  may  look  behind  the 
evidence  submitted  by  a  private  charter 
operator  only  if  the  recipient  has 
reasonable  cause  to  believe  that  some  or 
all  of  the  evidence  has  been  falsified. 

(f)  A  recipient  may,  within  its 
discretion,  stop  reviewing  the  evidence 
submitted  by  private  charter  operators 
when  the  recipient  has  determined  that 
there  is  one  or  more  private  charter 
operators  willing  and  able  to  provide  all 
of  the  charter  service  that  the  recipient 
proposed  to  provide  in  its  notice.  A 
recipient  may,  however,  review  the 
evidence  submitted  by  all  private 
charter  operators  and  create  a  roster  of 
willing  and  able  private  charter 
operators. 

(g)  The  entity  that  complies  with  the 
public  participation  process  under  49 
CFR  604.11(e)  shall  be  responsible  for 
complying  with  the  requirements  in  49 
CFR  Section  604.13. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  2132-0543) 
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Subpart  B — Complaint  Process 

§  604.15    Filing  a  complaint. 

(a)  An  interested  party 
("complainant")  who  believes  that  a 
recipient  is  in  violation  of  the 
requirements  of  this  Part  may  submit  a 
written  complaint  to  the  UMTA  Chief 
Counsel.  The  complainant  shall  also 
send  a  copy  of  the  complaint  to  the 
recipient  ("respondent"). 

(b)  If  the  Chief  Counsel  determines 
that  the  complaint  is  not  without 
obvious  merit  and  that  it  states  grounds 
on  which  relief  may  be  granted,  the 
Chief  Counsel  shall  advise  the 
complainant  and  respondent  to  attempt 
to  conciliate  the  dispute.  The  period  for 
informal  conciliation  shall  last  for  up  to 
30  days  from  the  date  of  receipt  of  the 
Chief  Counsers  order  unless  an 
extension  is  mutually  agreed  upon  by 
the  parties. 

(c)  If  the  parties  are  unable  to 
conciliate  the  dispute,  either  party  may 
so  notify  the  Chief  Counsel  in  writing. 
The  Chief  Counsel  shall  send  a  copy  of 
the  complaint  to  the  respondent  and 
provide  it  with  30  days  from  the  receipt 
of  the  notice  to  provide  written  evidence 
to  show  that  no  violation  has  occurred. 
The  respondent  shall  provide  a  copy  of 
this  information  to  the  complainant. 

(d)  After  the  Chief  Counsel  receives 
that  respondent's  evidence,  the  Chief 
Counsel  shall  inform  the  complainant 
that  it  has  30  days  from  the  receipt  of 
the  notice  to  rebut  the  respondent's 
evidence.  The  complainant  shall  provide 
a  copy  of  its  rebuttal  to  the  respondent. 

(e)  The  Chief  Counsel  shall  review  the 
evidence  submitted  and  prepare  a 
written  decision.  The  Chief  Counsel 
shall  attempt  to  transmit  the  written 


decision  to  the  parties  within  30  days  of 
receiving  all  of  the  evidence. 

(f)  If  the  Chief  Counsel  determines 
that  further  investigation  is  necessary. 
incli(ding  the  submission  of  additional 
information  or  the  holding  of  an 
informal  evidentiary  hearing,  the  Chief 
Counsel  shall  so  inform  the  parties  in 
writing. 

(g)  Either  party  may  request  an 
infonnal  evidentiary  hearing  prior  to  the 
transmission  of  the  Chief  Counsel's 
decijion.  The  Chief  Counsel  may  grant 
or  dany  the  request. 

(hj  If  an  informal  evidentiary  hearing 
is  held,  the  date  and  location  shall  be 
arranged  by  the  Chief  Counsel  in 
consultation  with  the  parties.  Any  new 
evidence  introduced  by  the  parties  at 
the  informal  evidentiary  hearing  shall  be 
subnitted  to  the  Chief  Counsel  within  10 
days  after  the  hearing. 

(i)  The  Chief  Counsel  may  extend  the 
deadlines  imposed  in  this  Part  for 
administrative  convenience  by  notifying 
all  parties  in  wrriting  of  the  extensions. 

§604.17    Remedies. 

(a)  If  the  Chief  Counsel  determines 
that  s  violation  of  this  Part  has  occurred, 
the  Chief  Counsel  may  order  such 
remedies  as  the  Chief  counsel 
determines  are  appropriate. 

(b>  If  the  Chief  Counsel  determines 
that  there  has  been  a  continuing  pattern 
of  violation  of  this  part,  the  Chief 
Counsel  may  bar  the  respondent  from 
the  receipt  of  further  financial 
assistance  for  mass  transportation 
facilities  and  equipment. 

§604.19    Appeals. 

(a  J  The  losing  party  may  appeal  the 
Chief  Counsel's  decision  to  the 


Administrator  vWthin  10  days  of  receipt 
of  the  decision.  The  losing  party 
("appellant")  shall  include  in  its  appeal 
the  basis  for  the  appeal  and  evidence  to 
support  the  position.  The  appellant  shall 
send  a  copy  of  the  appeal  to  the 
prevailing  party  ("appellee"). 

(b)  The  Administrator  will  only  take 
action  on  an  appeal  if  the  appellant 
presents  evidence  that  there  are  new 
matters  d  fact  or  points  of  law  that 
were  not  available  or  not  known  during 
the  investigation  of  the  complaint. 

(c)  If  the  Administrator  takes  action 
on  an  appeal,  the  Administrator  shall 
provide  the  appellee  with  10  days  from 
the  receipt  of  the  notice  to  respond  to 
the  evidence  contained  in  the  appeal. 

(d)  The  Administrator  shall  send  a 
copy  of  the  appellee's  response  to  the 
appellant  and  provide  it  with  10  days 
from  the  receipt  of  the  notice  to  rebut 
the  appellee's  response. 

(e)  The  Administrator  shall  endeavor 
to  make  a  final  determination  on  the 
appeal  within  10  days  of  the  receipt  of 
the  appellant's  rebuttal. 

§604.21    Judicial  review. 

The  Chief  Counsel's  decision,  or  the 
Administrator's  decision  on  appeal, 
shall  be  Hnal  and  conclusive  on  all 
parties,  but  it  is  subject  to  judicial 
review  pursuant  to  sections  701-706  of 
Title  5  of  the  United  States  Code. 

Issued  or  April  7, 1987. 
Ralph  L  Stanley, 

Adminislretor,  Urban  Mass  Transportation 

Administretor. 

[FR  Doc.  8r-e087  Filed  4-8-87;  10:41  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
43  CFR  Part  426 

Acreage  Limitation  Rules  and 
Regulations 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Final  rulemaking. 

summary:  These  rules  replace  the 
existing  rules  for  the  administration  of 
the  Reclamation  Reform  Act  of  1982 
(RRA).  The  existing  rules  were  revised 
primarily  to  add  provisions  for 
administering  section  203(b]  of  the  act. 
Section  203(b)  mandates  that  after  April 
12, 1987,  parties  remaining  subject  to 
prior  law  must  pay  the  full-cost  rate  for 
irrigation  water  delivered  to  land  leased 
in  excess  of  a  landholding  of  160  acres. 
The  rules  have  also  been  revised  to 
clarify  and  expand  upon  provisions  in 
the  existing  rules. 
EFFECTIVE  DATE:  May  13,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  T.  Doe,  Chief,  Acreage  Limitation 
Branch;  Bureau  of  Reclamation;  E&R 
Center.  Code  D-410;  P.O.  Box  25007; 
Denver,  CO  80225,  (303)  236-«065. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Reclamation  Reform  Act  of  1982 
(RRA).  title  U,  Pub.  L  97-293  (96  Stat. 
1263),  was  signed  into  law  by  President 
Reagan  on  October  12, 1982.  The  act  is 
the  culmination  of  an  effort  to 
modernize  Reclamation  law  that  began 
with  the  95th  Congress.  The  act  makes  a 
number  of  changes  to  prior  Reclamation 
law  but  retains  the  basic  principle  of 
limiting  the  amount  of  land  in  ownership 
which  may  receive  water  deliveries  from 
Reclamation  projects.  The  act  makes  a 
major  change  to  prior  law  by 
introducing  the  concept  of  full-cost 
pricing  for  some  water  deliveries. 

Purpose  for  Revising  Rules 

Final  rules  and  regulations  for 
implementing  the  Reclamation  Reform 
Act  were  published  in  the  Federal 
Register  on  December  6. 1983  (48  FR 
54768).  However,  during  that  rulemaking 
process,  the  Department  of  the  Interior 
(DOI)  decided  not  to  include  provisions 
for  implementing  section  203(b]  of  the 
act.  Section  203(b).  commonly  known  as 
the  "hammer  clause,"  mandates  that 
after  April  12, 1987,  parties  remaining 
subject  to  prior  law  must  pay  the  full- 
cost  rate  for  irrigation  water  delivered 
to  land  leased  in  a  landholding  in  excess 
of  160  acres.  DOI's  decision  to  publish 
rules  without  provisions  for 


implementing  section  203(b]  was  made 
in  response  to  concerns  regarding  the 
constitutionality  of  that  section.  During 
the  rulemaking  process,  segments  of  the 
public  voiced  strong  objection  to  section 
208[h],  maintaining  that  this  provision 
jeopardized  water  districts'  financing 
abilities  and  abrogated  existing 
contracts  between  water  districts  and 
the  United  States.  However,  since 
Congress  has  not  repealed  section 
20S(b).  it  is  necessary  for  the  DOI  to 
promulgate  rules  and  regulations 
implementing  this  provision  of  the  law. 
Toward  this  end,  proposed  rules  and 
regulations  were  published  in  the 
Federal  Register  on  November  7, 1986.  In 
addition  to  those  changes  made  for  the 
purpose  of  administering  section  203(b). 
the  proposed  rules  contained  other 
changes  reflecting  recent  policy 
initiatives  and  legal  determinations. 
Comments  about  the  proposed  rules  that 
were  received  during  the  public  review 
period  were  taken  into  consideration  as 
these  final  rules  and  regulations  were 
prepared. 

Executive  Older  12291 

The  DOI  has  determined  that  the 
proposed  rules  do  not  constitute  a  major 
rule  under  Executive  Order  12291; 
therefore,  a  Regulatory  Impact  Analysis 
is  not  required  and  has  not  been 
prepared. 

National  Environmental  Policy  Act 
Compliance 

An  environmental  assessment  and 
FONSI  (finding  of  no  significant  impact), 
which  examine  the  environmental 
impacts  of  four  alternative  approaches 
for  administering  section  203(b)  of  the 
RRA,  have  been  prepared  and  are 
available  to  the  public.  Copies  of  these 
documents  may  be  obtained  upon 
request  from  the  Bureau  offices  located 
in  Boise.  Idaho;  Sacramento.  California; 
Boulder  City.  Nevada;  Salt  Lake  City, 
Utah;  Amarillo.  Texas;  Billings. 
Montana;  Denver,  Colorado;  and 
Washington.  D.C. 

Small  Entity  Flexibility  Analysis 

The  proposed  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  If 
there  are  economic  impacts  to  the  water 
uaer  resulting  from  these  rules,  they  will 
almost  certainly  occur  as  a  result  of 
implementation  of  section  203(b). 
Section  203(b)  applies  only  to 
landholders  who  remain  subject  to  prior 
law  and  who  lease  land  in  excess  of  a 
landholding  of  160  acres.  Of  the  farms 
remaining  subject  to  the  provisions  of 
prior  Reclamation  law,  approximately  67 
percent  are  small  entities  of  160  acres  or 


less  in  eize.  Section  203(b)  will  not  affect 
such  landholdings. 

Paperwork  Reduction  Act 

The  information  requirements 
contained  in  S  426.10  have  either  been 
approved  by  the  Office  of  Management 
and  Budget  or  are  in  the  process  of  being 
submitted  to  that  office  for  approval  as 
required  by  44  U.S.C.  3501  et  seq. 

Effective  Date 

Under  the  requirements  of  the 
Administrative  Procedure  Act  in  5 
U.S.C.  553(d)  these  rules  are  effective  30 
days  from  the  date  of  publication.  To 
fully  effectuate  the  policy  underlying 
section  553(d),  however,  a  provision  has 
been  included  in  43  CFR  426.2  providing 
that  any  election  by  a  water  district  or 
landowner  or  lessee  to  come  under  the 
discretionary  provisions  of  the 
Reclamation  Reform  Act  made  after 
April  12. 1987,  but  on  or  before  the 
effective  date  of  the  rules,  will  relate 
back  to  April  12. 1987.  This  provision 
allows  informed  elections  to  be  made 
that  reflect  consideration  of  the  relevant 
provisions  of  the  rules. 

Significant  Comments  and  Changes. 
The  following  narrative  addresses  each 
part  and  subpart  of  the  proposed  rules 
and  regulations  for  which  a  significant 
comment  was  received  or  to  which  a 
significant  change  has  been  made. 

Introduction:  During  the  comment 
period  from  November  7, 1986,  to  • 
FebrucU-y  5, 1987.  we  received  335 
documents  containing  comments  about 
the  proposed  revisions  to  the  existing 
rules  for  implementating  the  RRA.  This 
number  includes  the  oral  testimonies 
presented  at  the  15  hearings  held 
throughout  the  West  and  Washington, 
DC,  where  a  total  of  171  speakers 
participated.  The  following  list  shows  a 
summary  of  the  number  of  speakers  at 
each  hearing  and  the  number  of  pages 
contained  in  each  transcript: 


Location 


Albuquerque,  New  Mexico.. 

Amarttlo.  Texas. 

Bend.  Oregon 

Billings.  Montana 

Boise,  Idalw 

Grand  JurKbon,  Colorado... 

North  PlaOe,  Nebraska 

PtX)enix,  Anzona 

Richland,  Washingtoo 

Sacramento,  CaMornia „. 

Salt  Lake  Oty,  Utah 

Visala.  Calitomia 

Washington.  DC 

Willows.  CaMomiB 

Yuma.  Aritona 


To*l 


No  ol 
speak- 
ers 


8 

1 
1 

7 

4 

1 

7 

28 

4 

21 

4 

41 

10 

27 

7 


171 


No  ol 
pages  m 
tran- 
script 


32 
11 
18 
30 
27 
9 
33 

154 
39 

153 
25 

230 
90 

109 
56 


1,016 
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Note. — In  some  insta.ices  additional 
documents  were  submitted  in  conjunction 
with  the  transcripts  from  the  hearings.  These 
additional  documents  were  not  counted 
separately  nor  were  their  pages  added  to  the 
total  number  of  pages  in  the  transcripts. 

Most  of  the  documents  were  received 
from  respondents  residing  in  California. 
A  numeiical  breakdown  by  the  number 
of  documents  received  from  each 
geographical  area  is  showm  in  the 
following  list: 


Geographic  aiea 


NalK^nal  Of  Regional- 
Arizona  

Caiitomia 

Colorado 

WatTO 

Kansas 

Montana. _ 

Nebraska 

Nevada  

New  Menco 

North  Dakota 

OKIaHoma 

Oregon 

SojBi  Dakota 

Texas 

Utah  

Washinglon 

Wyuming^ 

Other 


Total 


No  ol 
docu- 
ments 


ie 

41 

211 
3 


336 


Each  document  was  classified  into  1 
of  13  interest  groups.  The  following  list 
shows  how  many  documents  were 
received  from  each  of  these  groups: 


Segnier^  of  mterest  groups 


No  ol 
docu- 
ments 


U  S  Congress - 

Federal  Departments  and  Agencies 

Slates  and  State  Agencies 

City  and  County  Governments 

Water  User  Districts 

Water  Resources  and  Farm  Ogamzalions 

Conser^/ation  and  Environmental  Organaalions 

Other  Organizations  (law  firms,  banks,  etc) 

Farm  Operators 

Landowners  Who  Are  Not  Operators. 

Poie.tal  Farmer 

Religious  and/or  Ctiantable  Organizations.... 

Other  

Total -... 


16 

a 

7 
4 

113 

19 

4 

30 

125 
3 
0 
1 
5 


335 


Water  districts  submitted 
apprcximdlely  one-third  of  all  the 
documeiits.  Another  one-third  of  the 
documents  (approximately)  were 
received  from  farm  operators.  About 
two-thirds  of  the  documents  received 
from  water  districts  came  from 
California.  Of  the  125  documents  from 
operators.  109  of  them  were  from 
California,  while  11  were  from  Arizona. 
Sixteen  documents  were  submitted  from 
United  States  Congressmen — topping 
this  category  were  the  seven  documents 
from  Congressmen  representing  the 
State  of  California. 

Overall,  the  335  documents  contained 
approximately  1.398  specific  comments 


about  various  provisions  in  the 
proposed  rules.  Of  these,  1,339  reflected 
unfavorable  comments  regarding  the 
proposed  rules  while  59  comments 
supported  various  provisions  in  the 
proposed  rules. 

The  section  of  the  proposed  rules  that 
addresses  leasing  and  full-cost  pricing 
received,  by  far,  the  most  comments.  A 
major  portion  of  the  remaining 
comments  addressed  provisions  in  the 
following  three  sections  of  the  rules: 
information  and  reporting  requirements 
(§  426.10),  ownership  entitlement 
(§  426.6),  and  definitions  (§  426.4).  The 
following  list  shows  a  complete 
breakdown  of  the  number  of  comments 
received  regarding  each  section  of  the 
proposed  rules  and  regulations. 


4261 
4262 
4263 
426  4 
426.5 
426  6 
4267 
426  8 
4269 
426  10 
426  11 
426  12 
426  13 
426  14 
42615 
426  16 
426  17 
426  16 
426  19 
426  20 
426  21 
426  22 
426  23 
426  24 


OI>iectrves 

Applcabdity  . 

Authority  . 

Definitions.. 

Contracts 

Ownership  EntittemenI 

Leasing  and  Full-Cost  Pnong .. 

Operation  and  Maintenance  Charges  . 

Class  1  EqmvaierKy 

Oriificalion  and  Reporting  Rsqwremsnli. 

Excess  Land 

Excess  Land  Appraisals 

Exemptions - , 

Residency 

Religious  and  Charilable  OrganOalions 

Involuntary  Acquisition  of  Land 

Land  Held  by  Governmental  Agencies 

Commingling 

Water  Conservation 

Pubkc  Participation _ 

Small  Reclamation  Protects 

Decisions  and  Appeals 

Scheme  or  Device 

Severatility _ _ 

Total 


0 

0 

0 

146 

54 

158 

517 

10 

8 

168 

Be 

12 

12 

0 

2 

81 

28 

50 

10 

3 

3 

1 

27 

0 


1.398 


Numerous  documents  contained 
comments  regarding  not  only  specific 
provisions  within  the  proposed  rules  but 
also  the  rules  in  general.  For  example, 
seventy-four  persons  requested  that  due 
to  the  complexity  of  the  rules,  the 
comment  period  by  extended  30  days. 
This  was  accommodated  by  extending 
the  comment  period  from  January  6, 
1987,  to  February  5. 1987.  Further, 
numerous  comments  were  received 
objecting  to  any  revisions  outside  of 
those  revisions  necessary  to  implement 
203(b).  Many  participants  from  the 
National  Water  Resources  Association 
contended  that  their  input  had  been 
ignored  over  the  past  year.  Numerous 
respondents  stated  that  many  of  the 
provisions  in  the  proposed  rules  were 
contrary  to  specific  provisions  in  the 
RRA.  The  farmers'  inability  to  afford 
any  increased  costs  was  also  a 
commonly  voiced  complaint.  Similar  to 
the  comments  received  concerning  the 
1983  rules,  many  districts  objected  to  the 
increased  workload  and  public  relation 


difficulties  created  for  them  by  the 
reporting  requirements.  Many  persons 
and  districts  thought  the  implementation 
of  section  203(b)  should  be  delayed  for 
another  year  so  that  farmers  could 
arrange  their  operations  to  conform 
within  the  law.  While  most  of  the 
unfavorable  comments  objected  to 
provisions  in  the  proposed  rules  because 
they  were  too  restrictive,  some 
respondents  stated  that  the  rules  still 
needed  to  be  tightened  to  some  extent. 
In  contrast  to  these  unfavorable 
comments,  the  Bureau  of  Reclamation 
also  received  commendations  for  (1) 
developing  rules  that  accurately  reflect 
the  intent  of  Congress,  (2)  holding 
workshops  to  review  the  changes,  and 
(3)  employing  field  personnel  who  are 
very  receptive  to  individual  and  district 
problems. 

43  CFR  426.4     Dennitions 

43  CFR  426. 4(g)    Excess  Land. 

Comment:  One  person  suggested  that 
the  deilnition  be  expanded  to  include 
both  "owned  and  leased"  land,  not  just 
owned  land. 

Response:  Because  of  the  need  to 
maintain  the  distinction  between  owned 
land  in  excess  of  the  ownership 
limitations  established  by  Congress 
through  various  laws  and  leased  land 
for  which  there  is  no  legally  established 
limit,  this  suggestion  was  not 
accommodated. 

Note. — The  derinition  of  "formerly  excess 
land"  has  been  deleted. 

43  CFR  426.4(k)    Individual. 

Comment  1:  Three  persons  suggested 
that  the  provision  relating  to  prior  law 
ownership  limitations  be  deleted. 

Response:  The  definition  has  not  been 
changed.  Substantial  legal  research 
demonstrates  that  the  definition  reflects 
congressional  intent. 

Comment  2:  Three  persons  stated  that 
the  term  "and  leasing"  be  added  after 
the  word  "ownership"  in  the  provision 
relating  to  prior  law  ownership 
limitations. 

Response:  Sufficient  clarification  of 
individual  entitlements  under  prior  law 
is  provided  in  the  "Leasing  and  full-cost 
pricing"  section,  section  426.7. 

43  CFR  426. 4(m)    Irrigable  land. 

Comment  1:  One  person  stated  that, 
for  consistency,  the  term  "water  supply" 
be  changed  to  "irrigation  water". 

Response:  This  suggestion  has  been 
accommodated. 

Comment  2:  Four  persons  stated  that 
language  be  added  to  exclude 
permanent  roads  and  ponds  from 
irrigable  acreage.  Two  others  suggested 
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that  field  roads,  farm  ditches,  drains  and 
tailwater  ponds  be  excluded. 

Response:  The  definition  was  changed 
to  exclude  permanent  roads  and  ponds. 
The  other  items,  however,  are  subject  to 
change  by  the  landowner  and  must  be 
considered  a  part  of  the  irrigable  land. 

43  CFR  426.4[n)    Irrigation  land. 

Comment:  Forty-five  persons  objected 
to  the  phrase  "regardless  of  whether  it  is 
receiving  irrigation  water"  in  the 
proposed  definition. 

Response:  The  subject  phrase  has 
been  deleted,  and  the  definition  has 
been  further  revised  so  that  the  term 
means  all  irrigable  land  receiving 
irrigation  water  and  other  land  receiving 
irrigation  water. 

43  CFR  426.4(q)    Landholding. 

Comment:  Thirty-nine  persons  stated 
that  the  deletion  of  the  phrase  "served 
with  irrigation  water  pursuant  to  the 
contract  with  the  Secretary"  serverely 
changed  the  meaning  of  acreage 
limitation  law  in  a  manner  similar  to  the 
proposed  change  to  the  definition  of 
"landholding,"  section  426.4(n).  Five 
persons  objected  to  the  deletion  of  the 
proviso  which  required  no  attribution  of 
holdings  of  4  percent  or  less  in  a  limited 
recipient. 

Response:  In  regard  to  the  first 
comment,  the  subject  phrase  has  been 
put  back  in  the  definition.  The  second 
comment  has  also  been  accommodated. 
That  is,  attribution  will  not  be  required 
with  respect  to  a  landholder's  interest  of 
4  percent  or  less  in  a  limited  recipient. 

43  CFR  426.4 (r)    Lease. 

Comment:  One  person  stated  that  the 
phrase  "in  some  part"  in  the  definition  is 
inconsistent  with  the  language  in  section 
426.7(a). 

Response:  The  phrase  has  been 
deleted  from  the  definition. 

43  CFR  426.4(s)    Legal  entity. 

Comment:  Twenty-five  persons  stated 
that  partnerships  and/or  tenancies 
should  not  be  considered  legal  entities. 
In  those  cases  where  business 
arrangements  are  made  to  pool 
resources,  divide  skills,  etc.  through  a 
partnership,  joint  tenancy,  or  tenancy- 
in-common,  each  participant  should 
have  an  entitlement  of  960  acres. 

Response:  This  suggestion  could  not 
be  accommodated  since  the  law  does 
not  give  special  treatment  to 
partnerships,  joint  tenancies,  and 
tenancies-in-common.  In  fact,  only 
individuals  and  legal  entities  have 
status  as  qualified  recipients  under  the 
law.  Tenancies  are  not  individuals,  and 
if  they  are  not  legal  entities,  it  could  be 


argued  that  they  have  no  entitlement 
under  the  law.  It  is  inconceivable, 
however,  that  Congress  did  not  intend 
entitlement  status  for  a  form  of 
ownership  which  is  very  common  on 
Reclamation  projects.  Moreover,  it  is 
extremely  awkward  to  suggest  that 
Congress  intended  to  limit  husband  and 
wife  ownership  to  960  acres,  many  of 
which  are  joint  tenancies,  and  yet  allow 
all  other  forms  of  tenancies  to  achieve 
unlimited  size  provided  that  no  tenant 
owns  more  than  960  acres  in  the 
tenancy.  In  these  rules,  partnerships, 
tenancies-in-common,  and  joint 
tenancies  are  treated  as  legal  entities. 

43  CFR  426.4(t)    Limited  recipient. 

Comment:  One  person  stated  that 
language  should  be  added  to  this 
definition  to  exclude  nonresident  aliens 
as  digible  participants  in 
multiownership  arrangements. 

Response:  This  comment  was  not 
accommodated  because  of  the 
determination  that  nonresident  aliens 
can  receive  irrigation  water  on  land 
owned  through  legal  entities  [explained 
in  426.6(b)(311. 

Note. — ^The  terms  "nonresident  alien"  and 
"nonresident  alien  entitlement"  have  been 
addad  to  the  definition  section. 

43  GFR  426.4(x)    Operator. 

Comment:  Seventeen  persons 
objected  to  the  addition  of  this  term  to 
the  rules,  mainly  because  the  RRA  refers 
to  only  landowners  and  lessees,  not 
operators. 

Response:  The  term  has  been  deleted. 

43  CFR  426.4(zl    Prior  law  recipient. 

Comment  1:  Two  persons  stated  that 
this  term  be  replaced  with  "individual 
subject  to  prior  law"  to  ensure  that 
husband  and  wife  are  treated  as  two 
individuals  for  leasing  limitations. 

Response:  This  comment  was  not 
accommodated  because  clarification 
that  husband  and  wife  under  prior  law 
will  be  treated  as  individuals  has  been 
madfe  elsewhere  in  the  rules. 

Comment  2:  Three  persons  stated  that 
the  phrase  "and  which  are  subject  to  the 
Federal  Reclamation  law  in  effect 
immediately  prior  to  October  12, 1982." 
be  added  to  the  definition. 

Response:  This  comment  was  not 
accommodated  because  prior  law 
recipients  are  also  subject  to  a  major 
portion  of  the  RRA. 

43  CFR  426.6(ee)    Resident  alien. 

Comment:  One  person  stated  that  the 
IRS  definition  should  be  used. 

Response:  The  definition  has  been 
changed  to  IRS  definition. 

Note. — Three  comments  were  received 
stntiBg  that  a  definition  of  "nonexcess  land" 


was  needed.  Tliis  was  not  accommodated 
because  the  definition  of  "excess  land" 
provides  sufficient  clarification. 

43  CFR  426.5    Contracts 

43  CFR  426.5(a)(1)    Contracts  in  force 
on  October  12,  1982. 

Comment  1:  One  person  commented 
that  the  last  sentence  in  this  section  is 
not  necessary  to  implement  section 
203(b)  of  the  RRA  and  should  be 
deleted.  The  sentence  in  question  states 
that  parties  not  subject  to  the 
discretionary  provisions  are  referred  to 
as  "prior  law  recipients." 

Response:  We  have  deleted  the 
subject  sentence  from  the  full  rules. 

43  CFR  426.5(a)(2)    New  contracts. 

Comment  1:  Two  persons  objected  to 
the  fact  that  the  City  of  Albuquerque 
has  become  subject  to  acreage  limitation 
by  virtue  of  its  contract  with  the  United 
States  for  storage  of  water  in  a  Federal 
facility.  They  believe  acreage  limitation 
should  not  apply  because  the  City  pays 
an  M&I  (municipal  and  industrial)  water 
rate  and  because  the  water  supply  can 
be  used  for  agricultural  purposes  only 
on  a  short-term  basis. 

Response:  These  comments  deal  with 
a  specific  situation  that  does  not  have 
application  to  other  water  service  or 
repayment  contractors;  therefore,  we 
have  not  addressed  the  comments  in  the 
body  of  the  rules.  However,  the 
Southwest  Regional  Office  is  in  the 
process  of  working  with  the  City  of 
Albuquerque  to  resolve  the  problems 
that  have  resulted  from  the  unique  set  of 
circumstances  relating  to  the  City's 
contract. 

Comment  2:  We  received  one 
comment  objecting  to  the  addition  of  the 
language  in  the  third  sentence  of  this 
paragrafrfi,  as  well  as  in  paragraph  (a)(3) 
of  this  section,  which  provided  that 
individual  entity  members  become 
subject  to  the  discrefionary  provisions 
when  an  entity  becomes  subject  to  such 
provisions  by  virtue  of  a  contract  action. 
The  respondent  maintained  that  this 
language  is  inconsistent  with  section 
426.5(d),  which  provides  that  an 
irrevocable  elecUon  by  an  entity  does 
not  bind  the  members  of  that  entity. 

Response:  The  Department  has 
reviewed  this  issue  and  has  determined 
that  members  of  a  legal  entity  do  not 
automatically  become  qualified  or 
limited  recipients  by  virtue  of  a  district 
action  that  causes  the  entity  to  become 
subject  to  the  discretionary  provisions. 
That  is,  they  may  stay  under  prior  law  if 
that  is  their  desire.  Members  of  a  legal 
entity  will  only  become  qualified  or 
limited  recipients  if  they  (1)  make  an 
irrevocable  election  or  (2)  also  own  land 
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directly,  rather  than  through  an  entity,  in 
a  district  that  has  become  subject  to  the 
discretionary  provisions.  Therefore,  we 
have  accommodated  the  respondent's 
comment  by  deleting  the  proposed 
additional  language  and  by  adding 
language  to  paragraphs  (a)(2)  and  (a)(3) 
setting  forth  the  recent  decision  on  this 
matter. 

43  CFR  426.5(a)(3)    Amended  contracts. 

Comment  1:  Several  respondents 
commented  that  the  term  "contract 
action"  should  be  replaced  throughout 
this  paragraph  with  the  term  "contract 
amendment."  These  respondents 
maintained  that,  based  on  section  203(a) 
of  the  RRA,  only  contract  amendments, 
not  the  broader  contract  actions,  can  be 
considered  as  additional  or 
supplemental  benefits  requiring 
conformance  to  the  discretionary 
provisions. 

Response:  The  Department  has 
reviewed  this  matter  and  agrees  with 
the  respondents'  position.  In  the  final 
rules,  this  paragraph  has  been  modified 
to  accommodate  their  suggestion. 

Comment  2:  Fifteen  persons  expressed 
concern  about  the  language  added  to  the 
proposed  rules  dealing  with  the  criteria 
which  must  be  met  in  order  for  water 
transfers  not  to  be  considered  additional 
and  supplemental  benefits.  They  did  not 
think  these  criteria  should  apply  to 
districts  whose  existing  contracts 
already  contain  water  transfer 
provisions.  They  maintained  that  the 
new  criteria  would  be  cost  prohibitive  to 
districts,  resulting  in  fewer,  if  any. 
transfers.  Thereby,  an  effective  method 
for  conserving  water  would  be 
eliminated.  However,  one  respondent 
commented  that,  at  the  very  least,  a  rate 
that  covers  full  O&M  costs  should  be 
charged  when  irrigation  water  is 
transferred. 

Response:  These  comments,  for  the 
most  part,  have  been  accommodated. 
That  is,  the  final  rules  provide  that 
contract  amendments  that  allow  for  the 
transfer  of  water  on  an  annual  basis  will 
not  be  considered  an  additional  or 
supplemental  benefit  requiring 
conformance  to  the  discretionary 
provisions  provided  that  certain 
conditions,  as  discussed  in  the 
following,  are  met:  (1)  As  in  the 
proposed  rules,  both  districts  must  have 
a  contract  with  the  United  States.  (2) 
While  the  proposed  rules  have  not  been 
revised,  as  requested  by  one  respondent, 
to  require  that  a  rate  at  least  equal  to 
the  actual  O&M  costs  must  be  charged 
for  transferred  water,  the  rate  paid  for 
such  water  must  be  the  higher  of  the 
applicable  water  rate  for  each  district 
and  cannot  put  the  United  States  in  a 
position  of  incurring  and  increased 


operating  losses  or  decreased  capital 
repayment.  (3)  Lastly,  the  full  O&M  rate 
or  full-cost  rate  must  be  paid  by  those 
recipients  who  would  be  subject  to  such 
costs  if  the  water  was  not  considered 
transferred  water. 

In  those  cases  where  existing 
contracts  already  contain  water  transfer 
provisions,  the  transfers  will  be 
administered  pursuant  to  the  conditions 
set  forth  in  those  contracts  and  in 
accordance  with  current  water  transfer 
policies  and  practices. 

Comment  3:  One  person  commented 
that  the  Bureau  needs  to  go  beyond  the 
provisions  set  forth  in  the  proposed 
rules  and  establish  a  formal  procedure 
regarding  water  transfers. 

Response:  The  Bureau,  in  fact,  has 
initiated  studies  for  the  purpose  of 
developing  a  formal  Bureauwide  policy 
on  water  transfers.  However,  until  that 
policy  is  finalized,  water  transfers  will 
be  treated  as  set  forth  in  the  response  to 
the  preceding  comment. 

Comment  4:  Three  respondents 
questioned  whether  the  water  transfer 
criteria  would  apply  to  "bucket  for 
bucket"  exchanges. 

Response:  As  a  general  rule,  the  water 
transfer  provisions  will  not  apply  to 
such  exchanges;  however,  the  attending 
circumstances  of  each  case  will  need  to 
be  examined  before  any  final 
determination  can  be  made.  Therefore, 
this  situation  is  not  specifically 
addressed  in  these  rules. 

Comment  5:  One  respondent 
submitted  a  list  of  water  transfer  criteria 
applicable  to  the  transfer  of  water  from 
a  district  to  a  public  agency  and 
requested  that  these  criteria  be  added  to 
the  rules. 

Response:  We  have  not 
accommodated  this  request  in  the  final 
rules  because  the  respondent's  proposed 
language  addresses  a  very  specific 
situation  with  a  unique  set  of 
circumstances.  The  language  would  not 
have  application  to  water  transfers  in 
general. 

Comment  6:  We  received  one 
comment  which  stated  that  this  section 
should  be  revised  to  allow  the  Bureau  to 
review  all  contract  articles  when  a 
contract  is  amended  to  provide 
additional  benefits. 

Response:  Based  on  the  language  in 
section  203(d)  of  the  RRA,  we  believe 
the  Bureau  may  be  precluded  from 
changing  certain  provisions  of  contracts 
when  they  are  amended,  unless  the 
contractor  agrees  to  the  changes. 
Therefore,  this  comment  has  not  been 
accommodated  in  the  rules.  However,  it 
has  been  longstanding  Departmental 
policy  to  review  all  provisions  of  a 
contract  when  it  is  amended  to  provide 
new  benefits  and  make  changes  as 


necessary.  This  policy  sun  remains  m 
effect. 

43  CFR  426.5(c)    Master  contract- 
subcontract  arrangements. 

Comment  1:  Six  persons  commented 
on  this  provision  of  the  rules.  In 
summary,  they  requested  that  this 
provision  be  expanded  to  provide  that: 
(1)  A  subcontract  may  be  amended  to 
conform  to  the  discretionary  provisions 
only  if  the  United  States  is  a  party  to 
that  subcontract,  (2)  acreage  limitation 
and  pricing  provisions  of  Federal 
Reclamation  law  apply  to  only  those 
districts  and  landholders  that  receive 
irrigation  water  made  available  under 
the  master  contract,  and  (3)  this 
provision  applies  to  both  existing 
master-subcontract  arrangements  and  to 
those  that  may  be  entered  into  in  the 
future. 

Response:  The  Department  has 
determined  that  these  requests  are 
permissible  under  the  RRA.  Therefore, 
the  requests  have  been  incorporated 
into  the  final  rules. 

43  CFR  426.5(d)(1)    Individual  election. 

Comment  1:  One  person  asked  the 
following  question:  If  a  corporation 
(under  25  members)  makes  an 
irrevocable  election,  can  it  receive 
irrigation  water  on  960  acres  and  can 
each  member  also  irrigate  960  acres  in 
his  own  name? 

Response:  If  such  a  corporation  makes 
an  irrevocable  election,  it  is  entitled  to 
receive  irrigation  water  on  a  maximum 
of  960  acres  of  owned  land.  However, 
the  corporation's  election  does  not 
automatically  increase  the  entitlements 
of  its  members;  therefore,  it  may  not 
always  be  able  to  reahze  its  maximum 
entitlement.  To  illustrate,  if  a 
corporation  that  has  made  an  election  is 
held  equally  by  three  members  who 
remain  subject  to  prior  law,  the 
corporation  may  only  irrigate  480  acres 
(160x3),  even  though  its  maximum 
entitlement  is  960  acres.  However,  if 
each  of  the  members  also  becomes 
subject  to  the  discretionary  provisions, 
through  either  an  irrevocable  election  or 
a  district  contract  action,  each  would 
also  be  entitled  to  receive  irrigation 
water  on  a  total  of  960  acres.  This 
means  the  corporation  would  be  able  to 
realize  its  960-acre  entitlement  because 
each  member,  assuming  equal  interest, 
would  be  able  to  irrigate  up  to  320  acres 
in  the  corporation.  Furthermore,  each 
member  would  be  able  to  irrigate 
another  640  acres  (960-320)  outside  his 
interest  in  the  corporation. 

Comment  2:  One  person  objected  to 
the  sentence  in  this  paragraph  that 
States  all  irrigation  land  in  an  elector's 
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iioiaing  oecome  suDjeci  to  the 
discretionary  provisions.  The 
respondent  felt  that  only  the  land 
receiving  irrigation  water  should 
become  subject  to  the  discretionary 
provisions. 

Response:  The  language  in  this  section 
of  the  rules  has  not  been  modified; 
nevertheless,  this  comment  has  been 
accommodated  because  the  definition  of 
"irrigation  land,"  as  set  forth  in  section 
426.4,  has  been  revised  to  include  only 
that  land  receiving  irrigation  water. 

Comment  3:  One  respondent  asked 
who  should  sign  the  irrevocable  election 
form  in  those  cases  where  an  elector  is  a 
minor. 

Response:  We  have  not  included  a 
response  to  this  question  in  the  rules 
themselves;  however,  in  such  cases,  the 
person(s)  responsible  for  the  child's 
legal  matters  must  sign  the  election 
form,  whether  that  be  the  child's 
parents,  guardians,  or  a  power-of- 
attorney. 

43  CFR  426.5(d)(2)    Disposition  of 
irrevocable  election  forms. 

Comment  1:  We  received  two 
comments  requesting  that  the  rules 
clarify  whether  it  is  the  Bureau's  or  the 
district's  responsibility  to  keep  the 
original  irrevocable  election  and 
certification  and  reporting  forms. 

Response:  This  matter  has  been 
clarified  in  these  final  rules.  That  is,  the 
Bureau  retains  the  original  irrevocable 
election  form  and  the  districts  retain  the 
original  certification  forms. 

Comment  2:  Six  persons  requested 
that  landholders  be  required  to  file  their 
irrevocable  election  forms  concurrently 
with  the  Bureau  and  the  districts. 

Response:  This  request  has  been 
accommodated  in  these  final  rules. 

Comment  3:  Several  persons 
requested  the  Bureau  to  notify  districts 
in  writing  when  an  irrevocable  election 
becomes  effective. 

Response:  This  request  has  not  been 
accommodated  in  the  rules  because  it 
has  been  Bureau  policy  during  the  last  4 
years  to  consider  an  election  binding  (on 
a  contingent  basis  pending  approval)  as 
of  the  date  it  is  filed  with  the  Bureau. 
However,  the  rules  have  been  modified 
to  provide  that  the  Bureau  shall  prepare 
a  letter  advising  the  recipient  of  the 
approval  or  disapproval  of  the  election. 

Comment  4:  One  person  questioned 
why  an  irrevocable  election  must  be 
submitted  to  the  Bureau  for  approval. 

Response:  Some  individuals  and 
entities  cannot  meet  the  requirements 
for  being  a  qualified  or  limited  recipient. 
Therefore,  it  is  necessary  for  the  Bureau 
to  review  elections.  Furthermore,  we  do 
not  believe  it  is  unreasonable  for  the 
Bureau  to  review  a  document  which 


permanently  affects  the  wafer  rates 
applicable  to  that  landholder.  Therefore, 
we  have  not  modified  the  rules  to 
accopimodate  this  suggestion. 

43  CFR  426.5(d)(3)    District  reliance  on 
election  information. 

Comment-  We  received  one  comment 
requesting  that  the  rules  specify  that 
districts  are  not  required  to  investigate 
the  information  on  an  elector's 
certiTication  and  reporting  forms  in  the 
same  way  that  the  rules  specify  they  are 
not  required  to  investigate  information 
on  the  election  form  itself. 

Response:  The  rules  require  only  that 
the  district  inform  the  Bureau  of  known 
disctepancies  [see  section  426.10(h)  in 
the  final  rules.  It  does  not  require  that 
they  investigate  further.  That  shall 
remain  the  responsibility  of  the  Bureau. 

43  CFR  426.6    Ownership  Entitlement 

43  CFR  426.6(a)    In  general. 

Comment:  Throughout  this  section  of 
the  proposed  rules,  the  words  "receiving 
irrigation  water"  were  replaced  with  the 
term  "irrigation  land."  Three  persons 
objected  to  this  revision.  They  maintain 
that  ownership  entitlement  should  be 
calculated  on  the  basis  of  land  actually 
receiving  water. 

Response:  This  response  has  been 
accommodated  by  revising  the  definition 
of  "irrigation  land,  "  as  set  forth  in 
section  426.4{m)  of  these  final  rules,  to 
include  only  that  land  receiving 
irrigation  water. 

43  CFR  426.6(b)(1)    Individual 
landowners. 

Comment:  One  respondent 
commented  that  the  entitlement 
language  is  somewhat  ambiguous  and 
suggested  that  the  rules  clearly  spell  out 
that  a  qualified  recipient  is  entitled  to 
receive  irrigation  water  on  960  acres  of 
owned  land  plus  any  land  under 
recordable  contract. 

Response:  We  agree  with  this 
comment  and  have  reworded  the 
sentence  in  question  to  clarify  its 
meaning. 

43  CFR  426.6(b)(2)    Husband  and  wife. 

Comment:  Several  people  stated  that 
the  rules  discriminate  against  married 
couples.  In  their  opinion,  a  husband  and 
wife  should  each  have  a  960-acre 
entitlement. 

Response:  The  RRA  specifically 
provides  that  a  husband,  wife,  and  their 
dependents  are  to  be  treated  as  one 
individual  and  that  the  entitlement  for 
an  individual,  whether  a  married  couple 
or  a  single  person,  is  960  acres.  We  have 
no  authority  to  increase  the  limitations 
set  by  law. 


43  CFR  426.S(t)J(3)    Multiownership 
arrangements  and  43  CFR  426.6(cJ 
Limited  recipient  entitlement. 

Comment  1:  Thirty-seven  respondents 
objected  to  the  provision  in  the 
proposed  rules  requiring  members  of 
legal  entities  to  be  U.S.  citizens  or  U.S. 
residents  in  order  for  the  entity  to  be 
eligible  to  receive  irrigation  water.  One 
person  commented  further  that 
nonresident  aliens  should  be  allowed  to 
remain  anonymous  on  the  certification 
forms. 

Response:  The  Department  has 
reviewed  this  issue  and  it  has  been 
determined  that  the  RRA  requires 
qualified  recipient  entities  to  meet  only 
one  condition  in  order  to  be  eligible  to 
receive  irrigation  water — that  is,  such 
entities  must  be  established  under  State 
or  Federal  law.  Therefore,  the  U.S. 
citizenship  or  residency  requirement  for 
members  of  a  legal  entity  has  been 
eliminated  from  the  final  rules,  except  in 
the  case  of  individual  owmership. 
However,  the  forms  requirements  have 
not  been  revised  to  provide  special 
exemptions  for  members  of  legal  entities 
who  are  nonresident  aliens.  The  forms 
requirements  must  apply  to  these 
individuals,  in  the  same  way  they  do  to 
any  other  members  of  legal  entities,  in 
order  to  ensure  compliance  with  their 
individual  ownership  Hmitations. 

Comment  2:  One  respondent 
commented  that  the  rules  need  to  be 
written  in  such  a  way  that  legal  entities 
cannot  be  used  as  a  vehicle  to  set  up  a 
network  of  "paper  farms"  that  are 
actually  farmed  as  one  unit  even  though 
they  appear  to  be  independent  farms. 

Response:  The  Department  beUeves 
these  rules  consistent  with  the  law. 
provide  adequate  protection  from  any 
potential  abuse  in  the  use  of  legal 
entities. 

43  CFR  426.6(b)(4)  and  426.6(d)(6) 
Trusts. 

Comment  3:  We  received  76  comments 
regarding  the  trust  criteria  in  the 
proposed  rules.  Several  of  the  comments 
expressed  support  for  the  criteria, 
stating  that  such  restrictions  are 
necessary  in  order  to  ensure  that  trust 
arrangements  are  not  a  means  of 
circumventing  acreage  limitation. 
However,  most  of  the  comments 
objected  to  one  or  more  of  the  criteria. 

Response:  The  Department  has 
reviewed  this  issue  and  has  determined 
that  section  214  of  the  RRA  does  not 
mandate  that  trust  agreements  meet  the 
criteria  set  forth  in  the  proposed  ruhs. 
Therefore,  the  final  rules  have  been 
revised  to  provide  that  trust  agreements 
must  (1)  be  in  writing,  (2)  be  approved 
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by  the  Secretary,  (3)  identify  the 
beneficiaries,  and  (4)  describe  the 
interests  of  the  beneficiaries.  In 
addition,  the  final  rules  provide,  in  the 
same  way  the  1983  rules  did.  that  the 
interest  of  each  beneficiary  in  trust  land, 
in  combination  with  other  land  owned 
by  the  beneficiary,  may  not  exceed  the 
ownership  limitations  set  by 
Reclamation  law. 

43  CFR  426.6(d)    Prior  law  recipients. 

Comment  1:  One  person  questioned 
whether  a  prior  law  recipient  becomes 
eligible  to  receive  irrigation  water  on 
960  acres  if  he  makes  an  irrevocable 
election. 

Response:  An  individual  under  prior 
law  can  increase  his  ownership 
entitlement  from  160  to  960  acres  (1)  by 
making  an  irrevocable  election  or  (2)  by 
owning  or  leasing  lands  as  an  individual 
in  a  district  that  has  become  subject  to 
the  discretionary  provisions. 

Comment  2 :  Two  respondents  thought 
the  rules  should  apply  the  ownership 
limitations  for  prior  law  recipients 
strictly  on  a  westwide  basis.  On  the 
other  hand,  eight  respondents  thought 
there  should  be  no  westwide  application 
for  prior  law  recipients. 

Response:  As  in  the  current  and 
proposed  rules,  the  approach  on  this 
issue  in  the  final  rules  recognizes  past 
practices,  but  also  is  consistent  with 
Solicitor  Krulitz's  December  6, 1979, 
opinion  which  concluded  that  acreage 
limitation  must  be  applied  on  a 
westwide  basis.  That  is,  if  a  landowner 
owned  land  prior  to  December  6, 1979, 
he  is  entitled  to  receive  irrigation  water 
on  that  land,  provided  he  owns  no  more 
than  160  acres  in  each  district.  For  any 
land  acquired  after  December  6, 1979, 
the  eligibility  of  the  newly  acquired  land 
is  based  on  the  landowner's  westwide 
ownership. 

43  CFR  426.6(d)(3)    Tenants-in- 
common. 

Comment  One  person  thought  the 
term  "joint  tenancies"  should  be  added 
to  this  paragraph.  This  person  also 
suggested  that  this  paragraph  be 
clarified  to  show  that  it  is  the  individual 
who  is  subject  to  priof  law,  not  the 
tenancy. 

Response:  This  section  applies  to 
joint  tenancies  as  well  as  tenancies-in- 
common.  Therefore,  we  have 
accommodated  the  respondent's  first 
comment  by  adding  the  term  "joint 
tenancies"  to  the  final  rules.  However, 
we  have  not  changed  this  paragraph,  as 
suggested  in  the  respondent's  second 
comment,  to  show  that  it  is  the 
individual,  not  the  tenancy,  that  is 
subject  to  prior  law.  The  purpose  of  this 
paragraph  in  fact,  is  to  address 


entitlements  for  tenancies  subject  to 
prior  law.  Within  such  tenancies,  it  is 
possible  for  some  of  the  individual 
tenants  to  be  subject  to  prior  law  and 
some  to  be  subject  to  the  discretionary 
provisions.  Regardless,  neither  can 
receive  irrigation  water  on  more  than 
160  acres  through  the  tenancy  so  long  as 
the  tenancy  remains  subject  to  prior 
law.  This  respondent  also  apphes  to 
partnerships  that  remain  subject  to  prior 
law. 

43  CFR  426.6(d)(4)    Partnerships. 

Comment  1:  One  person  commented 
that  a  partnership  agreement  should  not 
be  deemed  to  restrict  severability  in 
partnerships  just  because  it  contains  the 
following  provisions:  (1)  Right  of  first 
refusal  and  (2)  a  provision  precluding  a 
partner  from  transferring  his  interest  to 
a  third  party  if  it  results  in  any  of  the 
partnerships  property  being  designated 
as  nonexcess. 

Response:  These  two  provisions 
would  not  be  considered  conditions 
eliminating  the  separate  interests  of 
partners.  However,  the  rules  have  not 
been  revised  to  reflect  these 
suggestions,  since  the  present  rules 
accommodate  the  suggestion  without 
revision. 

Comment  2:  One  person  asked  the 
following  questions  about  the  provisions 
in  this  paragraph  of  the  rules:  (1)  What 
happens  to  the  entitlement  of  individual 
partners  when  the  partners  do  not  have 
a  separable  interest?  (2)  Can  a 
partnership  in  which  each  partner  does 
not  have  a  separable  interest  make  an 
irrevocable  election?  (3)  Why  does  this 
paragraph,  which  is  about  partners 
subject  to  prior  law,  include  a  sentence 
about  partnerships  subject  to  the 
discretionary  provisions? 

Response:  Following  is  a  response  to 
these  questions:  (1)  If  each  partner  in  a 
partnership  subject  to  prior  law  does  not 
have  a  separable  interest,  the 
partnership  is  entitled  to  irrigate  a 
maximum  of  160  acres.  The  number  of 
acres  attributable  to  a  partner  depends 
on  the  percentage  of  interest  held  by 
each  partner.  For  example,  if  there  are  4 
partners  and  each  holds  a  25  percent 
interest  in  the  partnership,  40  acres  of 
the  partnership's  land  would  be 
attributed  to  that  partnership's 
entitlement.  If  the  partner  remains 
subject  to  prior  law,  he  may  own  and 
receive  irrigation  water  on  another  120 
acres  outside  the  partnership  in  order  to 
complete  his  individual  160-acre 
entitlement.  If  the  partner  is  subject  to 
the  discretionary  provisions,  he  may 
receive  water  on  another  920  acres 
outside  the  partnership.  (2)  A 
partnership  in  which  the  partners  do  not 
have  separable  interests  is  not 


precluded  from  making  an  irrevocable 
election.  (3)  The  sentence  that  refers  to 
the  discretionary  provisions  has  been 
included  in  this  paragraph  because  it  is 
possible,  through  an  irrevocable  election 
or  contract  action  by  a  district  in  which 
a  partner  holds  land  directly,  for  some 
or  all  partners  in  a  prior  law  partnership 
to  be  subject  to  the  discretionary 
provisions. 

43  CFR  426.6(d)(6)    Trusts. 

Comment  1:  One  person  commented 
that,  as  the  proposed  rules  are  written,  it 
implies  that  land  held  by  a  trustee  is 
exempt  from  acreage  limitation.  The 
respondent  suggested  that  the  rules  be 
reworded  to  state  that  land  held  by  a 
trustee  does  not  accrue  to  the  personal 
entitlement  of  the  trustee. 

Response:  We  believe  the 
respondent's  suggestion  has  merit; 
however,  we  have  not  accommodated  it 
in  the  final  rules  because  the  proposed 
wording,  which  is  the  same  as  that  in 
the  current  rules,  has  not  caused  any 
problems  or  confusion  in  the  past. 

Comment  2:  Eight  persons  questioned 
whether  trust  land  will  be  attributed  to 
the  parent  in  those  cases  where  the 
beneficiary  is  a  dependent  minor  subject 
to  prior  law. 

Response:  Under  prior  law,  each 
minor  child  is  considered  to  be  an 
individual,  and  therefore,  has  a  160-acre 
entitlement  separate  from  that  of  his 
parents. 

43  CFR  426.8(g)    Multidistrict 
ownerships. 

Comment  Three  persons  objected  to 
this  provision.  They  felt  that  a 
multidistrict  landowner  should  not 
automatically  become  subject  to  the 
discretionary  provisions  by  virtue  of  a 
district  contract  amendment  if  the 
landowner  never  received  irrigation 
water  in  that  district. 

Response:  Since  the  definition  of 
"irrigation  land"  has  been  revised  to 
include  only  that  land  receiving 
irrigation  water  [see  §  426.4(m)],  in 
effect,  the  respondents'  comment  has 
been  accommodated.  Furthermore,  as 
discussed  in  the  response  to  comment  2 
under  $  426.5(a)(2),  individuals  will  not 
become  qualified  or  limited  recipients  in 
districts  that  have  become  subject  to  the 
discretionary  provisions,  unless  they 
own  land  as  an  individual  rather  than 
through  a  legal  entity. 

CFR  426.6(h)    Loss  of  eligibility. 

Comment-  We  received  six  comments 
stating  that  this  paragraph  should  be 
revised  to  allow  landowners  to  purchase 
themselves  into  excess  and  make  the 
land  eligible  through  redesignation,  even 
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if  the  landowner  chooses  not  to  make  an 
irrevocable  election. 

Response:  The  Department  has 
reviewed  this  issue  and  determined  that 
the  respondents'  comment  can  be 
accommodated.  The  rules  have  been 
changed  accordingly. 

43  CrR  426.7    Leasing  and  Full-cost 
Pricing 

43  CFR  426. 7(a)     What  constitutes  a 
lease. 

Comment  1:  One  hundred  twenty-two 
individuals  wanted  the  definition  of 
"lease"  to  remain  as  it  is  in  the  current 
rules.  Generally,  they  felt  the  proposed 
changes  were  too  broad  in  scope  and 
would  inhibit  legitimate  farming 
practices.  On  the  other  hand,  nine 
commenters  supported  the  proposed 
changes  and,  in  some  cases,  felt  further 
restrictions  were  necessary. 

Response:  The  wording  in  the 
proposed  rules  has  been  deleted.  The 
definition  from  the  current  rules  has 
been  reinstated  with  changes  for 
clarification. 

Comment  2:  Six  persons  felt  that 
farmers  would  face  an  onerous  burden  if 
they  had  to  have  their  farm  management 
arrangements  approved  in  advance. 
They  felt  the  burden  of  proof  should  rest 
with  the  Bureau  of  Reclamation. 

Response:  This  section  has  been 
revised  to  eliminate  the  requirement  that 
all  farm  management  arrangements  be 
approved  in  advance  by  the  Bureau. 
However,  at  the  Secretary's  request, 
landowners  will  be  responsible  for 
providing  information  concerning  a  farm 
management  arrangement  or  a 
consulting  arrangement. 

Comment  3:  One  individual  suggested 
a  review  process  needed  to  be 
established  for  cases  in  which  the 
Bureau  alleges  that  a  farm  management 
agreement  is  a  lease. 

Response:  The  Bureau  agrees.  To 
insure  a  consistent  evaluation  of  such 
arrangements  the  Bureau  will  issue 
policy  guidelines  in  the  near  future  for 
use  by  the  Bureau's  Regional  Offices  in 
evaluating  farm  management 
arrangements. 

43  CFR  426. 7(a)(1)    Legitimate  custom 
farming  operations. 

Comment  1:  One  hundred  twenty-one 
persons  declared  that  the  language  in 
the  1983  rules  on  farm  management 
arrangements  should  be  retained.  They 
based  their  argument  on  the  fact  that  the 
RRA  only  addresses  ownership  and 
leasing.  In  their  opinion,  the  proposed 
language  goes  well  beyond  the  intent  of 
the  law.  On  the  other  hand,  six  persons 
agreed  with  this  provision  and,  in  fact, 
provided  suggestions  for  further 


strengthening  it.  They  argued  that 
Congress  intended  to  limit  the  subsidy 
to  all  farm  operations,  not  just 
ownerships  and  leases. 

Response:  This  section  has  been 
revised  to  reflect  the  wording  in  the  1983 
rules.  However,  the  section  has  been 
clarified  by  adding  language  stating  that 
management  arrangements  or  consulting 
agreements  will  not  be  considered 
leases  if:  (1)  the  manger  or  consultant 
performs  a  management  or  consulting 
service  for  the  landowner  for  a  fee  but 
does  not  assume  the  economic  risk  in 
the  farming  operation,  and  (2)  the 
landowner  retains  the  right  to  the  use 
and  possession  of  the  land,  is 
responsible  for  payment  of  the  operating 
expenses,  and  is  entitled  to  receive  the 
profits  from  the  farming  operation. 

Comment  2:  Eleven  persons  found 
incoBsistencies  between  the  proposed 
provisions  in  this  section  and 
regubtions  they  must  follow  for  other 
Federal  agencies.  Some  of  these 
individuals  felt  that  the  other  agencies' 
regulations  made  the  proposed  changes 
unnecessary. 

Response:  These  comments  have  been 
accommodated  by  reinstating,  with 
some  modification,  the  language  from 
the  1983  rules. 

Comment  3:  Two  individuals  felt  that 
families  should  be  granted  exceptions  to 
the  full-cost  pricing  provisions, 
regardless  of  how  such  families  are 
orgaaized  or  how  much  land  they  farm. 

Response:  The  RRA  provides  no 
special  dispensation  to  families.  In  fact, 
under  the  discretionary  provisions,  the 
definition  of  "individual"  specifically 
includes  a  farmer,  spouse,  and  any 
dependents.  The  Department  cannot 
provide  any  special  treatment  to  family 
farmers  who  exceed  the  ownership  or 
water  subsidy  limitations  of  the  RRA. 

43  CFR  426.7(a)(2)    Nonreclamation 
dependent  activities. 

Cofnment:  In  this  section,  the  sentence 
on  subleasing  is  irrelevant  and  out  of 
place. 

Response:  We  agree  with  this 
comment.  The  subject  sentence  is  now 
located  in  section  426.7(c). 

43  CtR  426. 7(b)(1)    Present  leases. 

Comment  1:  Several  persons  objected 
to  the  practice  of  keeping  leases  and 
farm  operation  agreements  on  file  in 
district  offices. 

Response:  Neither  the  existing  nor  the 
proposed  rules  require  districts  to  keep 
such  agreements  on  file.  This  section 
merely  requires  that  lessors  and  lessees 
have  written  leases,  and  that  they  must 
be  able  to  provide  those  leases  at  the 
Secretary's  request.  The  language 
pertaining  to  farm  operation  agreements 


has  been  deleted:  however,  section 
426.7(a)(1)  provides  that  the  Secretary 
may  request  information  from  the 
landowner  concerning  a  farm 
management  arrangement  or  consulting 
arrangenient. 

43  CFR  426  7(b)(2)     Written  leases  in 
existence  prior  to  October  12,  1982. 

Comment:  One  person  asked  why 
Reclamation  law  contains  provisions 
limiting  the  term  of  any  lease. 

Response:  Section  227  of  the  RRA 
specificaDy  limits  the  term  of  any  lease, 
whether  subject  to  prior  law  or  the 
discretionary  provisions.  The  purpose  of 
this  provision  is  apparently  to  prevent 
landholders  from  controlling  land 
parcels  for  long  periods  of  time — in 
other  words,  effectively  becoming  the 
owners  of  land  through  leasing.  The 
underlying  principle  is  that  Reclamation 
project  benefits  should  be  distributed  to 
as  many  potential  landholders  as 
possible.  Tying  up  land  for  long  periods 
through  leasing  is  inconsistent  with  that 
principle. 

43  CFR  426  7(c)    Full-cost  acreage 
thresholds. 

Comment  1:  Eleven  respondents 
commented  that,  in  section  426.7(c),  non- 
full-cost  acreage  should  be  counted  on 
an  instantaneous  rather  than  cumulative 
basis.  In  their  opinion,  cumulative 
counting  would  be  an  administrative 
nightmare  and  would  prevent  farmers 
from  operating  economically  and 
efficiently. 

Response:  We  believe  that  counting 
non-full-oost  acreage  cumulatively  is  the 
simpler  administrative  method. 
Instantaneous  counting  would  permit 
farmers  to  change  their  non-full-cost 
acreage  selections  repeatedly  during  the 
water  year,  and  would  thus  result  in 
increased  paperwork  and  more 
complicated  billing  for  districts.  Under 
the  rules  as  written,  once  a  landholder 
reaches  his/her  non-full-cost  entitlement 
during  any  water  year,  any  land  leased 
later  in  that  water  year  is  automatically 
subject  to  full  cost.  This  rule  also 
prevents  landholders  from  attempting  to 
avoid  full-cost  payments  on  land  leased 
in  excess  of  entitlements  through 
constant  reselection  of  non-full-cost 
land. 

Comment  2:  Four  respondents 
commented  that,  in  section  426.7(c),  the 
burden  of  proving  that  a  farm  operation 
agreement  is  not  a  lease  should  be  with 
the  Bureau,  not  the  landholder. 

Response:  This  suggestion  has  been 
adopted;  the  relevant  sentences  have 
been  deleted. 

Comment  3:  One  respondent 
suggested  that  the  last  sentence  of 
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paragraph  (c)  be  deleted  because  the 
manner  in  which  districts  collect 
revenues  is  either  an  internal  matter  or 
governed  by  State  law. 

Response:  Sections  203(c)  and  205(a) 
of  th  RRA  are  clear  in  that  additonal 
charges  incurred  by  landholders  are  to 
be  collected  from  the  responsible 
landholders.  It  is  patently  unfair  to  force 
all  water  users  in  a  district  to  pay  the 
increased  charges  incurred  by  a  few 
large  landholders.  To  do  so  would 
defeat  the  purpose  of  the  Federal  law 
(RRA)  in  eliminating  the  subsidy  to 
landholdings  above  specified  thresholds. 
Furthermore,  a  district  which  attempts 
to  spread  the  increased  costs  incurred 
by  a  few  landholders  over  the  entire 
district  may  be  exposing  itself  to  a 
significant  risk  of  lawsuit  by  the 
nonresponsible  landholders. 

Comment  4:  Two  respondents  stated 
the  Bureau  should  be  responsible  for 
determining  what  land  should  be  subject 
to  full  cost  and/or  full  operation  and 
maintenance  (O&M),  and  the  Bureau 
should  inform  the  district  of  these 
determinations. 

Response:  Under  their  contracts  with 
the  United  States,  districts  are 
responsible  for  collecting  appropriate 
water  charges,  complying  with  Federal 
regulations,  and  providing  data  as 
required  by  the  United  States. 
Landholders  are  responsible  for 
selecting  their  full-cost  and  non-full-cost 
land  on  the  appropriate  certification  or 
reporting  forms.  There  should  be  no 
significant  difficulty  in  determining  what 
or  how  much  land  is  subject  to  full  cost 
or  full  O&M,  using  these  regulations  and 
the  appropriate  forms.  Of  course,  the 
Bureau  of  Reclamation  stands  ready  to 
assist  if  questions  should  arise 
concerning  the  application  of  these 
rules. 

Comment  5:  One  respondent 
suggested  that  the  rules  should  clearly 
establish  the  extent  of  the  district's 
obligation  to  collect  full-cost  charges: 
i.e.,  is  the  district  required  to  file  suit, 
secure  judgement,  etc?  Also,  if  the  lessee 
fails  to  pay,  does  the  district  have 
recourse  against  the  owner? 

Response:  These  matters  are  worthy 
of  consideration,  but  are  more 
appropriately  addressed  through  policy 
memoranda  rather  than  in  the  rules. 
Some  of  these  questions  have  already 
been  answered  by  the  Commissioner. 
For  example,  in  a  letter  dated  November 
7, 1985.  the  Commissioner  established 
that  districts  were  responsible  for 
collection  of  full-cost  charges,  and  that 
the  district  does  have  recourse  against 
the  landowner  if  the  lessee  fails  to  pay 
full  cost  or  full  O&M  charges. 

Comment  6:  One  respondent 
suggested  that  landholders  be  required 


to  select  full-cost  land  out  of  their 
owned  land  before  their  leased  land; 
this  would  make  it  easier  for  the  district 
to  refuse  water,  since  a  third  party  (the 
lessor)  would  not  be  involved. 

Response:  The  certification  and 
reporting  forms  provide  for  the 
concurrence  of  the  nonresponsible  party 
(be  it  the  lessor  or  the  lessee)  whenever 
land  is  selected  to  pay  full  cost;  there 
should  consequently  be  little  difficulty 
regarding  the  pajment  of  full  cost  due  to 
the  involvement  of  a  third  party. 

Comment  7:  One  respondent 
suggested  that  farmers  should  not  be 
required  to  count  owned  land  against 
their  non-full-cost  entitlements  if  they 
lease  that  land  to  another  party. 

Response:  The  RRA  defines 
"landholding"  as  land  "owned  or 
operated  under  a  lease"  and  further 
stipulates  that  land  in  a  landholding 
exceeding  certain  thresholds  can  receive 
water  only  at  full  cost.  The  fact  that  one 
farmer  may  lease  his/her  owned  land  to 
another  farmer  does  not  remove  the 
land  from  the  first  farmer's  landholding. 

Comment  8:  One  respondent  proposed 
that  the  rules  regarding  selection  of  non- 
full-cost  land  should  address  the 
situation  of  crops,  such  as  winter  wheat, 
that  are  planted  in  one  water  year  and 
continue  to  receive  water  in  the  next 
water  year. 

Response:  Unique  types  of  situations 
are  more  properly  addressed  on  a  case- 
by-case  basis  rather  than  through 
rulemaking. 

43  CFR  426.7(c)(1)    Non-full-cost 
entitlement  for  qualified  recipients. 

Comment-  One  respondent  suggested 
that  the  rules  spell  out  more  clearly  that 
non-full-cost  acreage  is  counted  on  an 
annual  cumulative  basis. 

Response:  We  have  modified  section 
426.7(c)  accordingly. 

43  CFR  426. 7(c)(3)    Non-full-cost 
entitlement  for  prior  law  recipients. 

Comment  1:  Thirty-five  persons 
believed  that  section  203(b)  of  the  RRA 
violated  their  existing  contracts,  was 
unconstitutional  and/or  should  be 
repealed.  Some  stated  that  if  it  was  not 
changed,  those  with  contracts  executed 
prior  to  October  12, 1982,  should  be 
grandfathered  in.  On  the  other  hand, 
three  persons  declared  that  section 
203(b)  should  be  implemented — 
Congress  was  aware  of  its  impacts. 

Response:  The  executive  branch  of 
Government  does  not  have  the  latitude 
to  ignore  any  provisions  of  an  Act 
signed  into  law  or  to  provide 
exemptions  when  the  law  clearly  does 
not  allow  them.  Only  the  legislative 
branch  may  repeal  a  law  in  part  or  in  its 
entirety.  Finally,  the  constitutionality  of 


section  203(b)  must  be  decided  by  the 
judicial  branch.  Until  informed  to  the 
contrary  by  Congress  or  the  courts, 
section  203(b)  must  be  implemented. 
Comment  2:  Twelve  persons  stated 
that  implementation  of  section  203(b) 
would  cause  hardships  for  certain 
farmers  and  force  greater  uses  of  other 
sources  of  water. 

Response:  The  effects  associated  with 
the  implementation  of  section  203(b)  on 
each  prior  law  individual  will  be 
dependent  on  a  variety  of  factors.  It  is 
not  feasible  for  the  Bureau  to  craft 
regulations  that  will  mitigate  all 
negative  effects,  especially  in  light  of  the 
fact  that  Congress  specifically  included 
section  203(b)  to  encourage  landholders 
to  become  subject  to  the  discretionary 
provisions. 

Comment  3:  Seven  individuals 
requested  a  delay  in  the  implementation 
of  section  203(b).  since  it  was  being 
implemented  so  close  to  the  April  12. 
1987,  deadline. 

Response:  By  law.  section  203(b) 
cannot  be  implemented  before  or  after 
April  12, 1987.  When  Congress  enacted 
the  RRA,  it  specifically  gave  landholders 
4Vi  years  to  study  their  situations  and 
make  decisons  on  whether  or  not  to 
convert  to  the  discretionary  provisions. 

Comment  4:  Thirty-two  persons 
declared  that  the  non-full-cost 
entitlement  for  husbands  and  wives 
should  be  320  acres,  not  160  acres.  Some 
of  the  commenters  based  their  opinion 
on  view  that  the  definition  of 
"individual"  in  the  RRA  does  not  apply 
to  prior  law  recipients. 

Response:  Upon  legal  review,  it  was 
determined  that  the  definition  of 
"individual"  in  the  RRA  does  not  apply 
to  prior  law  recipients.  The  non-full-cost 
entitlement  for  husbands  and  wives  will 
be  320  acres  owned  or  leased. 

Comment  5:  Nineteen  respondents 
stated  that  section  203(b)  should  be 
implemented  on  a  district-by-district 
rather  than  westwide  basis.  In  contrast, 
one  person  commented  that  the 
westwide  interpretation  was  sound. 

Response:  Based  on  the  Department's 
legal  interpretation  of  section  203(b),  all 
owned  and  leased  land  receiving 
irrigation  water  westwide  will  be 
counted  against  a  prior  law  recipient's 
non-full  cost  entitlement. 

Comment  6:  Fourteen  respondents 
suggested  that  the  non-full-cost 
entitlement  for  partnerships  should  be 
160  acres  per  partner. 

Response:  "This  suggestion  has  been 
accommodated.  The  non-full-cost 
entitlement  is  computed  in  the  same 
manner  as  ownership  entitlement  is 
computed:  that  is,  on  an  individual 
rather  than  entity  basis.  As  a  result,  the 
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iion-fuii-cost  entitlement  will  be  160 
acres  for  each  member  of  a  prior  law 
entity  (other  than  a  corporation),  with 
no  limit  for  the  noncorporate  entity 
itself. 

Comment  7:  One  person  wanted  a 
provision  added  to  the  rules  to  address 
the  options  irrevocable  electors  have  if 
section  203(b)  is  declared 
unconstitutional. 

Response:  This  issue  will  be 
addressed  if  the  courts  make  that 
decision. 

■i3  CFR  426.7(d)    Multidistrict 
landholding. 

Comment:  Six  respondents  suggested 
that  a  multidistrict  landholder  should 
not  become  subject  to  the  discretionary 
provisions  when  one  of  the  districts  in 
which  he/she  holds  land  amends  its 
contract,  provided  the  landholder  never 
receives  water  in  the  amended  district. 

Response:  Since  the  definition  of 
"irrigation  land"  has  been  revised  to 
include  only  that  land  receiving 
irrigation  water,  in  effect,  this  suggestion 
has  been  adopted. 

43  CFR  426. 7(e)  Calculating  full  cost 
and  426.7(f)  Interest  rote  calculations 
for  full  cost. 

Comment  1:  One  commenter 
suggested  that  an  example  be  added 
pertaining  to  calculation  of  full  cost  in 
the  Central  Valley  Project. 

Response:  This  comment  was 
adopted;  a  fourth  example  has  been 
added. 

Comment  2:  Four  respondents 
requested  additional  detail  and 
explanation  of  how  full-cost  rates  and 
interest  rates  are  calculated. 

Response:  It  would  be  impossible  to 
cover  in  these  rules  all  the  details  and 
possible  situations  that  might  arise  in 
the  calculations  of  full-cost  rates.  We 
have  prepared  a  document,  "Technical 
Instructions  for  Full-Cost  Calculations" 
that  interested  parties  may  review  by 
contacting  the  Bureau  to  obtain  a  copy. 

I      Note:  In  the  proposed  rules,  the  "note" 
after  section  426.7(f)(2)  stated  that  prior  law 
recipients  who  become  subject  to  the 
discretionary  provisions  after  April  12, 1987, 
will  then  become  eligible  for  the  lower  full- 
cost  interest  rate  as  set  forth  in  section 
426.7(f)(1).  This  statement  is  true  except  for 
those  legal  entities  that  are  limited  recipients 
that  did  not  receive  irrigation  water  prior  to 
October  1, 1981.  In  such  cases,  the  higher  full- 

I  cost  rate,  as  set  forth  in  section  426.7(f)(2), 
will  apply.  In  the  final  rules,  the  subject 
sentence  has  been  revised  to  note  this 
exception. 

43  CFR  426. 7(8)    Proportional  charges 
for  full-cost  water. 

Comment:  Eleven  commenters 
expressed  concern  over  this  section. 


Some  felt  it  was  too  specific  and 
inflexible,  while  others  suggested 
chaiiges  to  accommodate  the  use  of 
wafer  meters. 

Response:  This  section  has  been 
revised  to  address  many  of  the 
expressed  concerns.  For  example, 
mealuring  devices  will  not  be  allowed 
in  determining  direct  assessments. 


43  CFR  426.8 
Maintenance 


Operation  and 


43  CFR  426.8(a)  Districts  with  new  or 
amended  contracts. 

Cdimment  1:  Five  people  commented 
that  when  districts  amend  contracts, 
they  should  also  pay  an  appropriate 
share  of  capital  costs  in  addition  to  full 
O&M  costs.  One  person  also  said  that 
accumulated  O&M  deficits  should  also 
be  collected. 

Response:  Section  208  of  the  RRA 
provides  that  charges  shall  be  at  least 
sufficient  to  recover  operation  and 
maintenance  charges.  The  1983  rules 
and  these  rules  reflect  an 
interpretatively  conservative  approach 
to  the  statute.  Nevertheless,  some 
accommodation  has  been  made  to  this 
comment  in  that  any  positive  differential 
above  O&M  costs  existing  at  the  time  a 
district  amends  its  contract  solely  to 
become  subject  to  the  discretionary 
provisions  will  be  maintained  in  the 
future.  However,  no  attempt  was  made 
in  these  rules  to  get  across-the-board 
increases  in  water  charges  to  recover 
capital  investments  or  O&M  deficits. 

Comment  2:  One  person  commented 
that  O&M  cost  increases  should  be  tied 
to  the  value  of  agricultural  conunodities 
as  a  whole. 

Response:  O&M  water  charges  are  to 
recover  costs  actually  incurred.  These 
costs  are  not  linked  to  the  value  or  price 
of  agricultural  commodities  or  any  farm 
production  inputs. 

Comment  3:  Two  people  commented 
that  the  rules  should  acknowledge  that 
existing  contracts  take  precedence 
where  there  are  conflicts  with  these 
rules. 

Response:  These  provisions  apply  to 
new  or  amended  contracts.  Therefore, 
there  is  no  question  of  precedence. 

43  CFR  426.9    Class  1  Equivalency 

43  CFR  426.9(a)    In  general. 

Comment:  Five  people  commented 
that  class  1  equivalency  should  be 
applied  on  something  other  than  a 
district-by-district  basis.  Some 
maintained  that  equivalency  should  be 
applied  on  a  statewide  or  westwide 
basis.  One  of  the  commenters  requested 
that  the  same  class  1  equivalency 
determinations  be  applied  to  adjoining 


districts  that  have  similar 
circumstances. 

Response:  The  law  provides  for  class 
1  equivalency  on  a  district  basis.  As  an 
administrative  matter,  where  the 
agricultural  setting  with  respect  to  land 
quality,  climate,  and  other  productive 
factors  is  similar,  districts  can  be 
combined  into  one  equivalency  study. 
However,  there  is  too  much  variation  in 
conditions  to  apply  equivalency  on  a 
statewide  or  westside  basis. 

43  CFR  426.9(c)    Scheduling. 

Comment:  One  respondent 
commented  that  the  Bureau  has  not 
been  completing  class  1  equivalency 
determinations  in  a  timely  manner. 

Response:  It  is  not  appropriate  to 
address  this  comment  within  the  rules 
themselves;  however,  the  comment  has 
been  noted  and  steps  will  be  taken  to 
ensure  that  future  determinations  are 
completed  within  reasonable 
timeframes. 

43  CFR  426.10    Certification  and 
Reporting  Requirements 

43  CFR  426.10    General. 

Comment  1:  Several  respondents 
commented  that  the  certification  and 
reporting  requirements  are  too 
extensive,  complex,  and  burdensome  to 
landholders  and  districts. 

Response:  The  following 
modifications  to  the  proposed  rules  have 
been  made  to  reduce  the  paperwork 
burden  to  individuals  and  districts;  (1)  In 
conformance  with  the  precise  language 
of  the  RRA,  we  have  eliminated  the  term 
"operator"  and  made  it  clear  throughout 
section  426.10  that  only  landowners  and 
lessees  must  certify  or  report.  (2)  We 
have  provided  that  limited  recipient 
entities  must  identify  only  those  part 
owners  who  (i)  own  more  than  4  percent 
of  the  limited  recipient  and  (ii)  such 
ownership  interest  would  constitute  an 
attribution  of  ownership  to  such 
participant  or  shareholder  of  more  than 
40  acres.  (3)  We  have  made  a  concerted 
effort  to  revise  all  certification  and 
reporting  forms  and  procedures  in  such 
a  way  as  to  minimize  the  burden  to 
landholders  and  districts. 

Comment  2:  Because  district 
personnel  are  familiar  with  all  district 
landholders,  several  commenters  stated 
that  the  burden  of  certification  and 
reporting  should  be  entirely  with  the 
district,  not  with  the  landholders. 

Response:  This  comment  was  not 
accommodated.  The  RRA  clearly  places 
the  responsibility  for  providing 
information  to  demonstrate  compliance 
with  Reclamation  law  upon  both 
districts  and  landholders.  Furthermore. 
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it  would  be  unreasonable,  if  not 
impossible,  to  require  district  awareness 
on  all  details  of  any  individual's  or 
entity's  status  with  respect  to 
Reclamation  law,  particularly  leasing. 

Comment  3:  One  respondent 
commented  that  some  of  the  terms  used 
throughout  this  section  are  too  general. 
As  examples,  the  respondent  cited  the 
terms  "changes  in  some  way"  and 
"pertinent  information." 

Response:  This  suggestion  was  not 
accommodated,  as  the  existing  language 
reflects  our  intended  meaning.  The 
phrase  "information  pertinent  to"  issued 
to  cover  all  the  various  data  elements 
needed  to  demonstrate  a  landholder's 
compliance  with  Reclamation  law.  It 
would  be  inappropriate  to  attempt  to  list 
all  these  items  in  the  rules;  the  list  is 
simply  too  long.  The  phrase  "change  in 
some  way"  correctly  reflects  our 
intention  that  any  change  in  the 
ownership  or  leasing  of  irrigation  land 
be  reported  to  the  appropriate  district  on 
the  appropriate  form. 

Comment  4:  Several  respondents 
stated  that  land  not  receiving  irrigation 
water  should  not  need  to  be  reported. 

Response:  This  suggestion  was  not 
accommodated.  All  irrigable  land, 
whether  or  not  it  is  receiving  irrigation 
water,  (and  any  other  land  receiving 
irrigation  water]  must  be  monitored  by 
the  Bureau  from  an  ownership 
standpoint  so  we  will  know  if  it  has 
been  transferred  into  or  out  of  excess 
status.  The  fact  that  any  particular 
parcel  of  irrigable  land  is  not  receiving 
irrigation  water  at  one  point  in  time 
does  not  mean  that  the  owner,  or  a 
subsequent  owner,  will  not  want  to 
irrigate  that  parcel  sometime  in  the 
future.  In  order  to  be  able  to  determine 
the  eligibility  of  such  land,  the  Bureau 
must  monitor  irrigable  land  that  is  not 
receiving  wafer  through  the  certification 
and  reporting  system. 

43  CFR  426.10(a)    Certification. 

Comment:  It  was  suggested  by  one 
person  that  the  word  "irrigation"  should 
be  changed  to  "irrigable"  in  this 
paragraph. 

Response:  The  term  "irrigation  land" 
has  been  replaced  by  the  following 
phrase:  "irrigable  and  irrigation  land." 

43  CFR  426.10(b)    Reporting. 

Comment:  One  respondent 
commented  that  the  law  does  not 
require  prior  law  recipients  to  report  as 
a  condition  for  the  receipt  of  irrigation 
water. 

Response:  Section  206  of  the  RRA 
specifically  requires  that  landowners 
and  lessees  subject  to  the  discretionary 
provisions  of  the  RRA  must  certify  as  a 
condition  to  their  receipt  of  irrigation 


water.  Section  228  of  the  RRA  gives  the 
Secretary  the  authority  to  require 
reporting  from  all  landholders  subject  to 
acreage  limitation  law.  Prior  law 
landholders  must  comply  with  various 
provisions  of  acreage  limitation  law,  just 
as  landholders  subject  to  the 
discretionary  provisions  must  comply 
with  somewhat  different  provisions  of 
law.  Thus,  it  is  appropriate  that  prior 
law  landholders  be  required  to  provide 
information  pertinent  to  their 
compliance  in  a  manner  similar  to 
landholders  subject  to  the  discretionary 
provisions. 

43  CFR  426.10(c)    Certification  and 
reporting  form  data  requirements. 

Comment  1:  One  commenter  inquired 
as  to  the  reason  all  members  of  a 
qualified  recipient  entity  must  be 
identified. 

Response:  The  RRA  provides  no 
exceptions  to  the  certification 
requirement.  However,  as  a  matter  of 
administrative  practicality  we  have 
exempted  landholders  holding  40  acres 
or  less  westwide  from  this  requirement, 
and  provided  that  holders  of  small 
interests  (4  percent  or  less)  in  limited 
recipient  entities  need  not  be  identified. 
This  means  many  thousands  of  small 
landholders  and  stockholders  are 
exempt  from  the  certification  and 
reporting  system.  Therefore,  since  the 
maximum  number  of  members  in  a 
qualified  recipient  entity  is  only  25,  and 
only  those  who  hold  over  a  4  percent 
interest  must  be  identified,  this  is  not  an 
overly  burdensome  requirement. 

Comment  2:  One  respondent 
commented  that  the  rules  should  state 
that  a  person  holding  an  interest  of  4 
percent  or  less  in  a  limited  recipient 
entity  should  not  be  required  to  declare 
that  part  of  his/her  landholding. 

Response:  This  suggestion  was  not 
accommodated,  although  it  correctly 
reflects  the  Bureau's  policy  on  this 
matter.  This  provision  is  one  of  many 
details  of  certification  and  reporting  that 
are  not  specifically  covered  in  the  rules, 
but  are  fully  explained  in  the 
certification  and  reporting  forms 
themselves. 

Comment  3:  One  person  suggested 
that  all  references  to  "individuals"  in 
this  paragraph  should  be  changed  to 
"natural  persons." 

Response:  This  comment  has  been 
accommodated  in  the  final  rules  by 
deleting  all  references  to  "individuals." 

43  CFR  426. 10(d)    Schedule  for 
completing  certification  and  reporting 
forms. 

Comment  1:  We  received  comments 
from  20  persons  requesting  that  the  rules 
be  revised  so  that  certification/reporting 


forms  are  not  required  on  a  yearly  basis. 
They  believed  that  the  yearly 
requirement  is  unnecessary  because 
landholders  are  already  required  to 
report  landholding  changes  when  they 
occur. 

Response:  Section  228  of  the  RRA 
specifically  requires  district  reporting  on 
an  annual  basis.  A  landholder  that  has 
no  changes  in  his/her  landholding 
during  the  year  is  required  under  these 
rules  to  simply  sign  a  statement  to  that 
effect.  This  provides  the  district  with 
assurance  that  no  landholding  change 
has  occurred  when  it  reports  to  the 
Bureau,  and  serves  as  an  annual 
reminder  to  landholders  of  the 
continuing  certification/reporting 
requirement  in  the  event  of  a 
landholding  change. 

Comment  2:  The  requirement  to  report 
landholding  changes  within  15  days  is 
unreasonable  and  unenforceable. 

Response:  The  requirement  to  report 
landholding  changes  without  delay  is 
necessary  for  the  proper  enforcement  of 
acreage  limitation  law.  Any  landholding 
change  brings  with  it  the  possibility  of 
the  land  becoming  ineligible  for 
irrigation  water,  becoming  subject  to  full 
O&M  assessments,  or  becoming  subject 
to  full  cost.  Therefore  districts  must  be 
immediately  aware  of  such  landholding 
changes. 

43  CFR  426. 10(e)    Short  form 
availability. 

Comment  1:  One  respondent 
commented  that  districts  should  be 
allowed  to  verify  on  behalf  of 
individuals  whose  landholdings  have 
not  changed  from  the  previous  year. 

Response:  This  suggestion  was  not 
accommodated;  only  the  landholder  can 
be  held  responsible  for  knowing 
whether  a  landholding  change  has 
occurred.  Therefore,  the  responsibility 
for  verifying  that  no  landholding 
changes  have  occurred  appropriately 
rests  with  the  landholder. 

43  CFR  426 10(f)    Exemptions. 

Comment  1:  We  received  18  comments 
requesting  that  the  exemption  threshold 
be  increased. 

Response:  The  RRA  establishes  no 
exemption  threshold  for  certification 
requirements.  As  a  matter  of 
administrative  practicality,  we  proposed 
an  exemption  threshold  of  5  acres  when 
the  draft  rules  were  published  in  May  of 
1983;  however,  based  on  comments 
received  from  the  public,  we  raised  that 
threshold  to  40  acres  in  the  1983  rules. 
We  believe  that  the  40  acres  is  a 
reasonable  threshold.  Raising  the 
threshold  to  160  acres,  or  even  320  acres 
as  some  commenters  have  suggested. 


1 1948 Federal  Register  /  Vol.  52.  No.  70  /  Monday.  April  13,  1937  /  Rules  dnd  Regulations 


would  make  it  too  easy  for  the 
unscrupulous  few  to  evade  ownership 
limitations  and  full-cost  pricing 
provisions  by  simply  not  submitting 
«;ertification  or  reporting  forms. 

43  CFR  426. 10(g)    District  participation. 

Comment  1:  One  respondent 
requested  that  the  rules  spell  out 
whether  it  is  a  district  or  Bureau 
responsibility  to  verify  the  compliance 
status  of  landholders  to  banks  for 
financing  purposes. 

Response:  Districts  can  and  should 
provide  banks  with  requested 
information  on  land  eligibility  and 
inform  them  as  to  whether  land  is 
subject  to  full  O&M  or  full  cost. 
However,  we  think  this  topic  can  more 
appropriately  be  addressed  outside  the 
rules. 

Comment  2:  Several  commenters 
stated  that  districts  cannot  be  held 
responsible  for  enforcing  Reclamation 
law  or  the  manner  in  which  landholders 
complete  their  forms.  They  believe  the 
Bureau  is  making  the  districts  act  as 
policemen,  pitting  the  district  offices 
against  the  landholders. 

Response:  Districts,  under  their 
contracts  with  the  United  States,  are 
responsible  for  collecting  appropriate 
water  charges,  withholding  water 
deliveries  to  ineligible  land,  and 
providing  the  Bureau  with  necessary 
data  and  reports.  Although  each 
landholder  is  ultimately  responsible  for 
the  information  contained  on  his/her 
form,  it  is  not  unreasonable  to  require 
districts  to  report  known  discrepancies 
or  landholder  forms  to  the  Bureau.  The 
Bureau  has  the  added  responsibility  for 
investigating  such  discrepancies. 

43  CFR  426. 10(j)    Failure  to  report. 

Comment  1:  A  number  of  commenters 
addressed  the  penalty  provision  in  this 
paragraph.  Most  comments  were 
negative,  some  were  favorable,  and 
many  wanted  clarification. 

Response:  The  sentence  discussing 
landholder  penalties  for  taking  irrigation 
water  in  the  absence  of  the  required 
forms  has  been  deleted. 

43  CFR  426. 10(1)    Application  of 
Privacy  Act  of  1974. 

Comment  1:  Several  commenters 
asked  for  clarification  of  specific 
requirements  of  the  Privacy  Act  of  1974 
upon  districts. 

Response:  This  section  has  not  been 
modified.  However,  we  plan  to  develop 
guidelines  for  the  districts  to  clarify  the 
requirements  of  the  Privacy  Act. 


43  GFR  426.11    Excess  Land 

43  CFR  426.11(a)    In  general. 

Comment  1:  One  person  suggested 
that  excess  land  should  include  leased 
land  as  well  as  owned  land. 

Response:  This  comment  could  not  be 
accommodated  because  excess  land,  as 
defined  in  the  rules,  is  land  owned  in 
exc«ss  of  an  entitlement.  Leasing  is 
irref  elant  to  the  definition  of  excess 
land. 

Comment  2:  One  person  suggested 
that  a  section  should  be  added  that 
spells  out  districts'  responsibilities  to 
withhold  irrigation  water  from  ineligible 
land  and  related  penalties  for 
noncompliance. 

Response:  Generally  speaking, 
contracts  between  the  United  States  and 
districts  contain  articles  outlining  such 
responsibilities.  In  addition,  policy 
guidelines  have  been  developed  setting 
fortS  procedures  that  will  be  used  when 
violations  occur.  Therefore,  this 
comment  was  not  addressed  in  the 
rulei. 

43  G^R  426.11(b)    Designation  of 
non^xcess  land. 

Comment  1:  One  person  commented 
that  some  landowners  do  not  want  any 
land  designated  as  nonexcess.  To  cover 
these  cases,  the  commenter  suggested 
that  a  statement  be  added  to  the  rules 
allowing  such  landholders  to  notify  the 
district  in  writing  that  they  will  not 
designate  any  land.  Upon  receipt  of  such 
notice,  all  lands  would  be  considered 
excess  and  ineligible  until  a  designation 
is  completed. 

Response:  The  language  in  the  rules  is 
the  same  as  that  provided  in  many 
existing  contracts.  Therefore,  we  did  not 
accommodate  this  comment  in  the  rules. 

Comment  2:  Three  persons  objected  to 
the  provision  that  stales  designations 
will  be  made  in  accordance  with  the 
instructions  on  the  certification/ 
reporting  forms.  They  felt  this  was  an 
attempt  by  the  Bureau  to  disregard 
contract  commitments,  and  they  stated 
that  they  intend  to  continue  to  designate 
land  as  set  forth  in  their  contracts,  as 
those  proceduress  have  been  historically 
administered. 

Response:  We  do  not  believe  this 
provision  conflicts  with  designation 
procedures  set  forth  in  existing 
contracts.  Such  contract  articles 
norlnally  spell  out,  in  general  terms,  the 
designation  process.  The  certification/ 
reporting  forms  provide  the  mechanism 
whereby  the  terms  of  the  designation 
article  can  be  achieved.  Therefore,  this 
conjment  has  not  been  accommodated. 


43  CFR  426.11(b)(3)    Status  of 
nonexcess  land  and  redesignation. 

Comment  1:  Seven  persons 
commented  that  there  is  no  basis  in  the 
law  for  not  allowing  a  person  to  buy 
himself  into  excess  and  then 
redesignate. 

Response:  Paragraphs  (b)  and  (c)  in 
this  section  have  been  revised  to 
accommodate  this  suggestion. 

Comment  2:  One  respondent 
commented  that  the  sentence  which 
provides  that  redesignations  will  not  be 
approved  if  they  are  "being  used  for  the 
purpose  of  achieving,  through  repeated 
redesignation,  an  effective  farm  size  in 
excess  of  that  permitted  by  Reclamation 
law"  may  be  constitutionally  invalid  in 
that  no  criteria  is  provided  by  which  a 
redesignation  request  will  be  measured. 
The  respondent  also  commented  that  all 
redesignation  requests  must  now  be 
approved  at  the  Denver  or  Washington 
level,  rather  than  at  the  field  or  regional 
offices.  He  could  not  understand  the 
need  for,such  high-level  involvement  in 
what  otherwise  should  be  a  routine 
matter,  for  this  would  inevitably  result 
in  additional  delay  and  expense  for  the 
landholders. 

Response:  To  protect  the  Bureau 
against  potential  abuse  of 
redesignations,  we  have  left  in  the 
sentence  concerning  repealed 
redesignations.  The  rules  outline 
redesignations  that  do  not  require 
Secretarial  approval;  however,  all 
redesignations  outside  of  these  must  be 
submitted  for  approval  to  ensure 
conformance  to  the  requirements  of  the 
law.  The  rules  do  not  specify  at  what 
level  redesignations  will  be  approved. 
The  Secretary  may  delegate  the 
responsibility  for  approving 
redesignations  to  whatever  office  level 
he  finds  appropriate. 

43  CFR  426. 11(b)(4)    Acquisition  of 
excess  land. 

Comment  1:  One  person  suggested 
that  this  paragraph  be  modified  so  that 
it  is  clear  that  a  person  buying  excess 
land  or  land  burdened  by  a  deed 
covenant  may  buy  several  parcels  at 
different  times  up  to  his  entitlement  and 
may  sell  such  parcels  in  one  or  more 
sales  at  different  times  up  to  his 
ownership  entitlement. 

Response:  This  section  has  been  so 
revised. 

Comment  2:  One  person  interpreted 
this  provision  to  mean  that  once 
nonexcess  land  has  been  sold  (up  to  a 
person's  entitlement)  the  landowner  can 
no  longer  receive  irrigation  water  from 
Bureau  projects  anywhere.  He  objected 
to  the  provision,  stating  that  it  is  unfair. 
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beyond  the  intent  of  the  law,  and  hard 
to  administer. 

Response:  This  provision  limits  the 
amount  of  benefits  a  farmer  can  receive 
through  land  purchases  at  an  excess 
value  and  subsequent  sale  at  nonexcess 
value.  However,  it  does  not  disallow  the 
continued  service  of  project  water  to 
nonexcess  land  bought  at  full  market 
value. 

43  CFR  426. 1 1(c)     Treatment  of  land 
ineligible  under  prior  law. 

Comment  1:  Fourteen  persons 
commented  that  the  forgiveness 
provision  in  426.11(c)  of  the  1983  rules 
should  not  be  deleted.  They  believe  that 
if  the  rules  go  into  effect  before  April  12, 
1987.  this  provision  would  not  be 
available  to  landowners. 

Response:  As  stated  in  section 
426.2(a),  these  rules  become  effective  on 
April  13, 1987,  and  not  before.  Therefore, 
this  comment  has  not  been 
accommodated. 

Comment  2:  Twelve  persons  suggested 
that  the  April  12. 1987,  deadline 
specified  in  section  426.11(c)  of  the  1983 
rules  be  deleted  and  substituted  with  the 
following  phrase:  "expiration  of  the 
district's  present  water  service 
contract.'" 

Response:  There  is  no  basis  in 
Reclamation  law  for  continuing  the 
blanket  forgiveness  provisions 
contained  in  the  1983  rules.  However, 
given  changes  that  have  been  made  to 
other  provisions  in  the  rules, 
opportunities  exist  for  ineligible  land  to 
be  made  eligible  through  approved 
redesignation,  except  in  the  case  of 
excess  land  purchased  without  price 
approval.  In  the  latter  case,  the  land  can 
only  become  eligible  if  the  sale  is 
reformed  or  the  land  is  sold  to  an 
eligible  buyer  at  an  approved  price. 

43  CFR  426. 1  l(c)(2)(i)    Irrigation  land 
acquired  after  the  date  of  a  district's 
first  repayment  or  water  service 
contract. 

Comment  1:  Fourteen  respondents 
suggested  that  the  time  limits  for  making 
land  purchased  into  excess  by  prior  law 
recipients  were  not  needed.  Some 
respondents  stated  that  these  limits 
could  cause  confusion  with  regards  to 
certification  and  reporting  requirements 
and  that  the  irrigation  season  may  not 
be  defined  in  districts  that  irrigate  year- 
round. 

Response:  The  time  limitations  and 
references  to  "an  irrigation  season" 
have  been  deleted. 

Comment  2:  One  person  stated  that 
this  paragraph  should  be  deleted  in  its 
entirety,  since  it  was  arbitrary  and 
punitive  to  impose  price  restrictions  on 
the  resale  of  land  purchased  at  full 


market  value,  especially  if  such  land 
was  acquired  inadvertently. 

Response:  To  permit  such  actions 
would  be  contrary  to  law.  Further, 
through  the  annual  certification  and 
reporting  process,  it  will  be  difficult  for 
any  landowner  to  acquire  land  into 
excess  status  inadvertently. 

Comment  3:  One  individual  referred  to 
the  provision  that  if  land  was  acquired 
into  excess  before  irrigation  water  was 
available,  such  land  can  be  placed 
under  recordable  contract  when  the 
water  supply  becomes  available.  This 
individual  questioned  whether  this 
provision  would  preclude  a  landowner 
from  making  an  election  to  make  his 
land  eligible,  rather  than  placing  the 
land  under  recordable  contract. 

Response:  This  provision  does  not 
preclude  a  landowner  from  making  the 
land  eligible  up  to  his  entitlement, 
through  an  election.  The  sentence  in 
question  only  refers  to  landowners  who 
do  not  become  subject  to  the 
discretionary  provisions  or  to  any  land 
that  remains  in  excess  after  the 
landowner  becomes  subject  to  the 
discretionary  provisions. 

43  CFR  426.11(d)    Irrigation  land  which 
becomes  ineligible  under  the 
discretionary  provisions. 

Comment  1:  One  individual  suggested 
that  landowners  who  purchase 
nonexcess  land  into  excess  status 
should  be  allowed  to  redesignate  to 
make  the  newly  purchased  land 
nonexcess. 

Response:  This  suggestion  has  been 
incorporated  with  the  stipulation  that 
the  Secretary  approve  such 
redesignations. 

43  CFR  426.11(e)    Recordable  contracts. 

Comment  1:  Two  persons  stated  that 
the  rules  should  explain  if  price 
approval  is  required  when  excess  land 
in  the  Central  Arizona  Project  is  sold  for 
nonirrigation  purposes. 

Response:  The  rules  provide  that 
excess  land  under  recordable  contract 
must  be  sold  under  the  terms  of  that 
contract,  regardless  of  the  intended  use. 
However,  the  appraisal  will  be  on  the 
basis  of  the  assumed  highest  and  best 
use.  This  land  could  have  some  purpose 
other  than  agriculture.  Excess  land  not 
under  recordable  contract  may  be  sold 
without  price  approval,  but  it  remains 
ineligible  for  irrigation  water  unless  the 
sale  price  is  reformed  and  the  new 
owner  is  an  eligible  owner. 

Comment  2:  One  individual  thought 
this  section  should  specify  that  a  lessee 
of  160  acres  of  land  under  recordable 
contract  who  owns  no  land  should  be 
able  to  receive  irrigation  water  on  that 
land  at  the  contract  rate. 


Response:  This  statement  is  true, 
provided  neither  the  ovmer  nor  the 
lessee  is  subject  to  the  discretionary 
provisions.  However,  this  statement  has 
not  been  added  to  the  rules  because  we 
believe  the  proposed  language 
adequately  covers  this  situation. 

43  CFR  426. 1 1(f)(2)     Water  rights 
separated  from  land. 

Comment:  One  individual  suggested 
that  this  provision  should  be  deleted. 

Response:  This  provision  has  been 
deleted. 

43  CFR  426. 1 1(g)    Recordable  con  tracts 
in  effect  prior  to  October  12,  1982. 

Comment  1:  One  individual  believed 
that  the  rules  should  be  changed  to 
reflect  the  fact  that  landowners  are 
eligible  to  amend  their  recordable 
contracts  if  any  district  in  which  they 
own  or  lease  land  amends  its  contract. 

Response:  This  provision  has  been 
included  in  the  rules. 

Comment  2:  Four  persons  stated  that 
we  should  delete  the  provision  that 
prohibits  post-October  12. 1982, 
recordable  contracts  from  being 
amended  to  conform  to  the  expanded 
ownership  entitlements  of  the 
discretionary  provisions. 

Response:  This  provision  has  been 
deleted. 

43  CFR  426. 11(h)(1)    Deed  covenant. 

Comment:  One  individual  suggested 
new  wording  for  the  deed  covenant 
recognizing  the  various  exceptions  as 
set  forth  in  section  224e  of  the  RRA 
should  be  added. 

Response:  This  wording  was 
incorporated  in  the  deed  covenant. 

43  CFR  426. 11(h)(2)    Operational  loans 
for  formerly  excess  land. 

Comment:  Five  persons  wanted  to 
know  the  Department's  definition  of  an 
operational  loan,  while  another 
individual  wanted  this  provision 
deleted. 

Response:  This  provision  has  been 
deleted.  Therefore,  a  definition  for  an 
"operational  loan"  has  not  been 
established. 

43  CFR  426. 1  l(i)(l).  (2).  (3)    Extension 
of  disposition  periods  for  recordable 
contracts. 

Comment  1:  One  person  suggested 
that  subsections  (1),  (2),  and  (3)  should 
be  deleted  since  all  moratoriums  have 
been  lifted. 

Response:  These  subsections  have 
been  retained,  but  they  have  been 
modified  to  show  the  date  the  Secretary 
of  the  Interior  resumed  processing  the 
sales  of  excess  land. 
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Comment  2:  One  individual  stated  the 
date  the  processing  of  excess  lands 
began  should  be  placed  in  the  rules  and 
examples. 

Response:  Appropriate  dates  have 
been  inserted. 

43  CFR  426. 1  l(i)(4)     Water  rates  for 
land  under  extended  recordable 
contracts. 

Comment:  Fourteen  persons 
questioned  the  authority  for  requiring 
prior  law  recipients  to  pay  at  least  the 
full  O&M  rate  for  land  under  extended 
recordable  contract.  They  stated  that 
section  205(c)  of  the  RRA,  which  calls 
for  full  cost  for  all  deliveries  to  land 
under  extended  recordable  contract, 
does  not  apply  to  prior  law  recipients. 

Response:  Upon  review,  it  was 
decided  that  prior  law  recipients  should 
continue  to  receive  irrigation  water  at 
the  contract  water  rate  for  land  under 
extended  recordable  contract.  The  rule 
has  been  altered  to  reflect  this  position. 

43  CFR  426.11(j)(2)    Appraisals. 

Comment  One  individual  wanted  the 
procedures  for  excess  land  appraisals 
spelled  out  in  the  rules. 

Response:  This  recommendation  has 
not  been  accommodated  in  the  rules. 
These  procedures  are  set  forth  in  Bureau 
documents  that  are  available  to  the 
pubhc  but  are  too  technically  detailed  to 
include  in  the  rules.  43  CFR  426.11(k) 
Land  which  becomes  excess  or  ineligible 
because  of  westwide  application  or 
enforcement  of  other  requirements  of 
law. 

Comment:  One  person  stated  that  this 
section  did  not  appear  to  be  consistent 
with  the  ownership  entitlements  for 
legal  entities  established  under  State  or 
Federal  law  found  in  section  426.6(b)(3). 

Response:  Changes  have  been  made 
to  both  of  these  sections,  thereby 
eliminating  the  inconsistencies. 

43  CFR  426.12    Excess  Land  Appraisals 

43  CFR  426. 12(a)    In  general. 

Comment  1:  Fifteen  persons 
commented  that  appraisals  take  too 
long.  Some  made  suggestions  on  ways  to 
speed  up  the  process. 

Response:  It  is  Bureau  policy  to 
complete  appraisals  within  60  days. 
However,  delays  in  receipt  of  necessary 
input  from  lending  institutions  and/or 
landholders,  as  well  as  the  timely 
availability  of  qualified  field  appraisers, 
frequently  remove  the  process  from  the 
Bureau's  control.  All  suggestions  for 
improvement  are  welcomed.  The  rules, 
as  written,  allow  the  Bureau  to  adopt 
suggestions  to  meet  the  needs  and 
facilitate  the  process  for  individual 
cases.  It  should  be  noted  that  by 


allowing  the  removal  of  deed  covenants 
through  all  transactions  except  direct 
sale  it  is  unlikely  in  the  future  that 
appraisal  of  land  under  deed  covenant 
will  be  a  significant  work  item. 

Comment  2:  One  person  commented 
that  the  appraisal  methods  harmed  his 
district  and  that  they  should  not  be 
required  to  use  water  trend  data  for 
appraisals  because  it  would  devalue  the 
land  to  practically  nothing.  The 
Secretary  should  use  this  information  as 
appropriate,  not  in  all  cases. 

Response:  The  purpose  of  the 
appraisal  procedure  is  to  determine  the 
fair  tnarket  value  of  the  land  without 
benefit  of  the  Federal  project.  Thus,  if 
the  preproject  water  supply  was  from 
groundwater,  and  the  groundwater  was 
being  overtaxed,  it  is  a  necessary  factor 
in  determining  the  value  of  the  land  for 
agriculture.  Clearly,  the  greater  the 
groaidwater  overdraft  over  time,  the 
lower  the  value  of  the  land  for 
agriculture. 

43  CFR  426.13    Exemptions 

43  C^R  426.13(a)(2)    Reclamation 
projects. 

Comment  1:  One  person,  who 
represents  a  district  that  has  completed 
rep^ment  of  its  construction  charge 
obli|ation,  expressed  the  following 
concern;  If  the  district's  exemption 
status  should  ever  be  reversed  in  the 
future,  (1)  the  district  would  not  be  able 
to  take  advantage  of  the  960-acre 
ownership  entitlement  because  the  April 
12, 1987,  deadline  for  becoming  subject 
to  the  discretionary  provisions  would 
have  expired;  (2)  nonresident  aliens  in 
the  district  would  not  be  eligible  to 
receive  irrigation  water;  and  (3)  the 
district  would  be  required  to  implement 
conservation  measures  that  may  be  cost 
prohibitive  to  the  district. 

Response:  In  response  to  the  first 
concern,  a  district's  exemption  status 
will  not  be  reversed  unless  the  district 
entars  into  a  new  contract  to  receive 
additional  construction  funds.  Such  a 
conjract  action  would  automatically 
subject  the  district  to  the  discretionary 
provisions,  even  if  the  contract  action 
took  place  after  April  12, 1987.  This 
means  individual  landowners  would 
become  qualified  recipients  and  thereby 
entitled  to  the  960-acre  ownership 
limitation.  Secondly,  the  final  rules  have 
been  revised  so  that  nonresident  aliens 
may  receive  irrigation  water  on  960 
acres,  provided  the  land  is  held  through 
a  legal  entity(s)  subject  to  the 
disoretionary  pro'/isions.  Lastly,  all 
districts,  including  those  that  have  paid 
out,  are  subject  to  the  water 
conservation  requirements  in  section  210 
of  the  RRA  if  they  continue  to  contract 


with  the  United  States.  Only  the 
requirements  for  full-cost  payment, 
reporting,  and  ownership  limitations  are 
eliminated  with  pay  out.  In  almost  all 
cases,  the  contract  continues  in  effect 
with  regard  to  all  other  provisions. 

Comment  2:  Two  persons  suggested 
that  individuals  should  be  able  to 
prepay  their  construction  charges,  and 
by  so  doing,  become  exempt. 

Response:  Section  213  of  the  RRA 
clearly  states  that  individual 
prepayment  is  permitted  only  if 
authorized  in  the  district's  contract. 
Furthermore,  prepayment  is  expressly 
disallowed  as  a  valid  contract  provision 
for  contracts  entered  into  after  the  date 
of  the  RRA. 

Comment  3:  One  person  commented 
that  the  rules  should  clearly  state  that 
the  RRA  no  longer  applies  once  a 
district  has  paid  out. 

Response:  Section  213  of  the  RRA 
provides  that,  upon  completion  of  its 
construction  charge  obligation,  a  district 
becomes  exempt  from  the  acreage 
limitation  and  full-cost  pricing 
provisions  of  Reclamation  law.  This  is 
not  a  blanket  exception  from  the  RRA, 
just  the  pricing  and  ownership 
provisions,  and  by  logical  extension,  the 
reporting  requirements.  We  believe  the 
language  in  section  426.13(a)(2)  clearly 
reflects  the  exemption  and  its 
limitations. 

Comment  4:  Do  all  of  the 
nondiscretionary  provisions  apply  to 
paid-out  districts? 

Response:  As  stated  in  the  response  to 
comment  1  in  this  section,  the  RRA 
exempts  paid-out  districts  only  from  the 
acreage  limitation  and  full-cost  pricing 
provisions  of  Reclamation  law.  The 
rules  further  exempt  paid-out  districts 
from  the  certification  and  reporting 
requirements.  These  are  the  only 
provisions  of  Reclamation  law  from 
which  such  districts  will  be  exempt. 

43  CFR  426.13(a)(3)    Temporary 
supplies  of  water. 

Comment  1:  Two  persons  commented 
that  the  Kiles  should  provide  that  wafer 
delivered  under  all  temporary  contracts 
not  exceeding  one  year  should  be 
exempt  from  acreage  limitation. 

Response:  Section  215  of  the  RRA 
specifies  that  the  following  two 
conditions  must  be  met  in  order  for  land 
receiving  water  under  a  temporary 
contract  to  be  considered  exempt  from 
the  ownership  limitations  of 
Reclamation  law:  (1)  the  contract  may 
not  exceed  1  year  and  (2)  the  water 
supplies  must  not  be  storable  for  project 
purposes  or  must  be  infrequent  and 
otherwise  unmanaged  flood  flows  of 
short  duration,  li  both  of  these 
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conditions  are  not  met,  we  have  no 
authority  for  exempting  land  receiving 
temporary  irrigation  water  supplies. 
Therefore,  the  rules  have  not  been 
revised  to  accommodate  this  comment. 

43  CFR  426. 13(a)(5)    Rehabilitation  and 
Betterment  programs. 

Comment  1:  Two  persons  requested 
that  the  last  sentence  in  this  section  be 
reworded  because  it  could  be 
interpreted  to  mean  that  paid-out 
districts  must  become  subject  to  the 
discretionary  provisions  if  they  receive 
a  R&B  loan. 

Resonse:  This  was  not  the  intended 
meaning  of  the  last  sentence.  Rather,  the 
sentence  was  intended  to  address  those 
situations  in  which  districts  apply  for  an 
R&B  loan  for  the  purpose  of 
rehabilitating  facilities  that  are  not  part 
of  a  Reclamation  project.  However,  the 
Department  has  decided  that  it  is  not 
appropriate  to  address  this  issue  in  the 
rules,  so  the  last  sentence  has  been 
deleted. 

Comment  2:  Three  persons 
commented  that  the  receipt  of  an  R&B 
loan  should  not  trigger  the  discretionary 
provisions  in  districts  that  have  not 
completed  payment  of  their  construction 
cost  obligation. 

Response:  After  reviewing  this  matter, 
the  Department  has  concluded  that  R&B 
loans  provide  operation  and 
maintenance  funds  rather  than 
construction  funds.  Therefore,  an  R&B 
loan  contract  is  not  a  contract  within  the 
meaning  of  the  RRA  and,  therefore, 
should  not  be  considered  an  additional 
or  supplemental  benefit  requiring  a 
district  to  conform  to  the  discretionary 
provisions.  We  have  deleted  this 
requirement  from  the  rules. 

43  CFR  426. 15    Religious  and 
Charitable  Organizations. 

Comment:  One  person  commented 
that  Congress  did  not  intend  to  require 
all  churches  and  charibable  entities  to 
operate  in  one  specific  manner  in  order 
to  be  eligible  to  receive  water. 
Therefore,  that  person  agreed  with  the 
proposed  revision. 

Response:  The  proposed  revision 
which  will  allow  religious  and 
charitable  organizations  an  option  to 
lease  land  to  others,  within  specified 
constraints,  has  been  retained  in  the 
final  rules  and  regulations. 

43  CFR  426.16    Involuntary  Acquisition 
of  Land 

43  CFR  426.16   General. 

Comment:  One  commenter  suggested 
that  the  rules  should  state  that  land 
acquired  by  a  spouse  through  a  divorce 


settlement  should  be  considered  an 
involuntary  acquisition. 

Response:  This  suggestion  was  not 
accommodated.  A  divorce  settlement 
does  not  constitute  an  involuntary 
acquisition  as  defined  in  either  section 
216  or  224(e)  of  the  RRA.  The  rights  of  a 
surviving  spouse  are  covered  in  separate 
legislation.  Pub.  L  86-684. 

43  CFR  42616(a)(2)  Land  subject  to  deed 
covenant. 

Comment  1:  One  commenter 
suggested  that  land  involuntary 
acquired  into  excess  status  should  be 
required  to  pay  water  rates  equal  to 
what  the  previous  owner  had  paid,  and 
should  not  be  subject  to  full-cost  pricing 
through  leasing. 

Response:  This  suggestion  was  not 
adopted.  Such  a  rule  would  permit 
lessees  to  exceed  their  non-full-cost 
entitlements  if  they  were  leasing  land 
that  the  owner  had  involuntary  acquired 
into  excess  status.  There  is  no  provision 
in  law  that  would  permit  lessees  to 
exceed  their  entitlements  in  such  a 
manner. 

Comment  2:  Forty  commenters 
suggested  that  parties  who  acquire  land 
subject  to  a  deed  covenant  by 
involuntary  foreclosure,  should  not  be 
required  to  abide  by  the  terms  of  the 
deed  covenant. 

Response:  This  suggestion  has  been 
accommodated;  §§  426.11(h]  and  426.16 
have  been  modified  accordingly.  These 
sections  now  provide  that  the  deed 
covenant  can  be  removed  when  the  land 
is  acquired  through  involuntary 
foreclosure  or  similar  involuntary 
process  of  law,  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to,  a  mortgage,  real  estate 
contract,  or  deed  of  trust),  inheritance, 
devise,  or  gift. 

Comment  3:  One  commenter 
suggested  that  when  ineligible  land  is 
involuntarily  acquired  by  a  prior  law 
landholder,  such  land  can  be  declared 
nonexcess  up  to  the  landholder's 
entitlement  when  the  landholder 
conforms  to  the  discretionary 
provisions,  without  subjecting  the  land 
to  a  deed  covenant. 

Response:  This  suggestion  has  been 
accommodated.  The  deed  covenant  will 
be  removed  if  disposal  is  accomplished 
through  any  involuntary  process  as 
described  in  the  response  to  comment  2 
above. 

43  CFR  426.17    Land  Held  by 
Governmental  Agencies 

43  CFR  426.17(a)  Acreage  limitation. 

Comment:  One  person  stated  that  the 
Bureau  of  Reclamation  is  intent  on 
applying  excess  land  provisions  to  State 


lands,  while  section  1  of  Pub.  L.  91-310 
provides  that  lands  held  by  public 
agencies  are  not  to  be  deemed  excess. 
Response:  Section  1  of  Pub.  L.  91-310 
applies  only  to  lands  held  by  public 
agencies  which  are  farmed  for  a  non- 
revenue-producing  public  function. 
Further,  section  2  of  Pub.  L.  91-310 
states  that  other  irrigable  lands  held  by 
these  agencies  must  be  placed  under 
recordable  contract  to  receive  water 
from  a  Federal  reclamation  project.  In 
addition,  as  stated  in  section  3  of  Pub.  L. 
91-310,  lessees  of  lands  held  by  public 
agencies  are  held  to  the  same  acreage 
limitation  provisions  as  private 
landowners. 

43  CFR  426.17(b)  Sales. 

Comment:  Two  persons  suggested 
adding  clarification  on  how  the  rules 
would  apply  to  excess  land  acquired  by 
a  public  agency. 

Response:  Excess  land  provisions 
apply  to  public  agencies  as  well  as 
individuals  and  legal  entities.  No 
additional  clarification  was  added  to 
this  section  because  sufficient  guidance 
is  provided  in  §§  426.6,  426.11.  426.12 
and  426.16.  Additional  language  here 
would  be  repetitive. 

43  CFR  426.17(c)  Leasing. 

Comment:  Twenty  persons  suggested 
that  restrictions  on  the  leasing  of  land 
owned  by  States  or  political 
subdivisions  should  be  relaxed.  Strict 
adherence  to  the  proposed  rules  could 
have  severe  economic  impacts, 
particularly  in  the  Central  Arizona 
Project. 

Response:  The  RRA  removes  the 
provision  in  Public  Law  91-310,  dated 
July  7, 1970,  which  requires  land  leased 
from  State  or  political  subdivisions  to 
eventually  be  placed  under  recordable 
contract  and  sold  if  it  is  to  continue  to 
receive  water.  All  other  provisions  of 
the  1970  act  continue  in  effect.  The  1970 
act  provides  that  States  or  political 
subdivisions  may  lease  land  in  no 
greater  size  parcels  than  can  be  owned 
by  an  individual  subject  to  Reclamation 
law.  This  provision  has  consistently 
been  interpreted  to  mean  that  a  Slate  or 
political  subdivision  cannot  lease  land 
to  an  individual  if  that  individual's 
landholding  exceeds  the  acreage 
limitations  imposed  by  Reclamation 
law.  The  rules  and  regulations  continue 
to  reflect  this  requirment  of  law. 

43  CFR  426.18    Commingling 

43  CFR  426.18(a)  Existing  commingling 
provisions  in  contracts. 

Comment  1:  Ten  persons  commented 
that  the  proviso  in  the  last  sentence  of 
this  section  should  be  deleted.  The 
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proposed  rule  stated  that  the 
commingling  provision  of  contracts 
entered  into  prior  to  October  1, 1981. 
would  apply  to  renewed  contracts,  ".  .  . 
provided  they  are  consistent  with  the 
provisions  in  paragraph  (b)  of  this 
section."  (emphasis  added).  The  reasons 
cited  for  eliminating  the  proviso  were 
that  it  essentially  eliminated  the 
district's  ability  to  continue  commingling 
as  provided  for  in  existing  contracts  and 
that  it  would  overrule  provisions  in  the 
Sacramento  River  Contract  which  were 
valid  under  the  Tulare  formula. 

Response:  The  proviso  was  deleted. 
Under  the  final  rules,  commingling 
provisions  in  existing  contracts  will  also 
apply  to  renewed  contracts. 

Comment  2:  One  person  commented 
that  this  section  should  be  expanded  to 
provide  that  present  commingling 
practices  are  validated  even  if  the 
existing  contract  does  not  contain 
commingling  provisions,  provided  the 
planning  documentation  supports  the 
fact  that  commingling  was  intended. 

Response:  Section  225  of  the  RRA  only 
validates  the  provisions  of  contracts 
entered  into  prior  to  October  1. 1981.  A 
blanket  rule  legitimizing  undefined  past 
commingling  practices,  which  may  or 
may  not  be  consistent  with  Reclamation 
law,  under  the  vague  support  of 
"planning  documentation"  is  going  well 
beyond  the  legislation.  However,  these 
situations  will  be  considered  on  a  case- 
by-case  basis. 

43  CFR  426. 18(b)  Establishment  of 
commingling  provision  in  contracts. 

Comment  1:  Several  comments  were 
received  to  the  effect  that  this  section 
should  be  clarified  as  to  who  is  subject 
to  these  rules  and  Reclamation  law.  One 
person  said  that  the  RRA  applies  to  only 
those  individuals  and  canal  companies 
that  subscribe  to  project  water.  Another 
said  they  apply  only  to  landowners  who 
are  willing  to  comply  with  Reclamation 
law  and  who  receive  project  water. 
Fifteen  people  said  that  when 
commingling  results  in  water/energy 
conservation  and  meets  district's 
operational  criteria,  it  should  be 
permitted  without  charge  or  interference 
by  Government  and  that  if  a  landowner 
receives  project  water  unavoidably  by 
pumping  groundwater,  such  water  will 
not  be  considered  project  water. 

Response:  This  section  has  been 
substantially  revised  and  clarified  as 
follows:  (1)  if  irrigation  water  and 
nonproject  water  are  commingled  in 
facilities  constructed  without  Federal 
Reclamation  funds,  these  regulations 
apply  only  to  landholders  receiving 
irrigation  water.  (2)  If  commingling 
occurs  in  facilities  constructed  with 
Federal  Reclamation  funds,  these 


regulcltions  apply  to  landholders 
receiving  nonproject  water,  unless  the 
district  collects  and  pays  to  the  United 
States  an  incremental  fee  which 
reasonably  reflects  an  appropriate  share 
of  the  cost  to  the  Federal  government, 
inducing  interest,  of  storing  and/or 
conveying  the  nonproject  water.  Also, 
several  examples  have  been  added  to 
illustrate  how  Reclamation  law  and 
these  rules  apply  in  the  more  common 
commingling  situations. 

One  of  these  examples  states  that 
irrigation  of  ineligible  excess  lands  with 
groundwater  that  is  augmented  as  an 
unavoidable  result  of  supplying  surface 
water  to  eligible  lands,  shall  not  be  a 
violation  of  Reclamation  law. 

Cortiment  2:  Many  comments  were 
recei^d  about  the  application  of  this 
section  to  the  Central  Arizona  Project 
(CAPJ^  The  people  said  the  CAP  should 
be  permitted  to  commingle  project  and 
nonproject  water  without  imposing 
acreage  limitation.  Two  people  asked 
what  is  the  legal  justification  for 
changing  "federally  financed  facilities" 
to  "federally  subsidized  facilities"  and 
five  people  said  the  rules  should  state 
exactly  how  the  higher  rate  for 
conv^ing  nonproject  water  will  be 
deteriiined. 

Response:  Congress  did  not  grant  an 
exemption  to  CAP  in  the  RRA;  therefore, 
these  rules  and  Reclamation  law  do 
apply.  However,  this  section  was 
revised  as  previously  noted  to  permit 
the  conveyance  of  nonproject  water  in  a 
federally  financed  distribution  system 
absent  compliance  with  acreage 
limitation  provisions  of  Reclamation  law 
provided  an  incremental  fee  is  paid  to 
the  United  States.  This  incremental  fee 
should  reasonably  reflect:  "an 
appropriate  share  of  the  cost  to  the 
Federal  Government,  including  interest, 
of  storing  and/or  conveying  the 
nonptoject  water.  Such  fee  shall  be 
established  by  the  Secretary  and  shall 
be  in  addition  to  the  district's  obligation 
to  pay  for  capital,  operation, 
maintenance  and  replacement  costs 
associated  with  the  facilities  required  to 
provide  the  service". 

43  CPR  426.1B(b)(3)  [renumbered  (2)] 
Acquisition  by  exchange. 

Comment:  One  person  commented: 
'The  proposals  also  appear  to  be 
contrary  to  the  established  principle  that 
Reclamation  law  goes  where  the  water 
goes,  770/  where  the  benefits  go.  Merely 
because  a  party  benefits  from  an 
exchange,  this  is  not  sufficient  reason  to 
impoEe  Reclamation  law.  The  issue  is 
whether  the  party  receives  additional 
irrigation  water  (i.e.,  water  furnished  by 
the  federal  government  pursuant  to  a 
contract.]"  Two  persons  suggested 


changes  to  define  or  amplify  what 
would  be  oonsidered  as  a  material 
benefit. 

Response:  This  rule  is  to  protect  the 
holders  of  pre-existing  private  water 
rights  from  becoming  subject  to 
Reclamation  law  by  virtue  of  having 
agreed  to  exchange  those  rights  to 
reduce  costs  and  provide  water  to 
others.  In  the  case  of  exchanges. 
Reclamation  law  does  not  follow  the 
physical  body  of  water  flowing  from  or 
through  the  federally  financed  facility, 
but  rather  it  applies  to  those  who 
benefited  from  the  federal  facility  by 
receiving  an  additional  irrigation  water 
supply,  which  is  in  accord  with  the  last 
sentence  of  the  first  comment  above. 

43  CFR  42C.19  Water  Conservation 

43  CFR  426. 19(b)  Development  of  a  plan. 

Comment  1:  Three  persons  stated  that 
the  rules  needed  to  be  more  specific  and 
detailed  with  regard  to  minimum 
acceptable  criteria,  time  tables, 
examples,  etc. 

Response:  The  water  conservation 
provisions  of  these  rules  are  required  by 
section  210  of  the  RRA.  They  are  general 
by  intent  since  it  is  the  districts  which 
will  develop  and  carry  out  the  water 
conservation  programs.  However,  the 
rule  does  emphasize  that  the  Secretary 
of  the  Interior  will  encourage  district 
water  conservation  initiatives, 
recognizing  that  the  responsibility  for 
these  efforts  is  primarily  that  of  the 
districts,  not  that  of  the  Federal 
Government.  This  is  in  accord  with  the 
intent  expressed  by  Congress  in  the 
water  conservation  provision  of  the 
RRA. 

Comment  2:  Three  persons  objected  to 
the  requirement  of  water  conservation 
plans  for  municipal  and  industrial  users. 

Response:  The  inclusion  of  the  phrase 
".  .  .  or  the  Water  Supply  Act  of 
1958  .  .  ."  clearly  indicates 
Congressional  intent  to  require  M&l 
water  conservation  plans  under  the  RRA 
in  some  instances.  It  should  be  noted 
that  the  definition  of  the  term  "district" 
restricts  this  requirement  to  those 
districts  who  contract  for  or  are  eligible 
to  contract  for  irrigation  water. 

Comment  3:  One  person  stated  that  a 
district  that  takes  water  only  once  every 
two  years  should  be  relieved  of  the 
requirement. 

Response:  There  is  nothing  in  the  law 
which  authorizes  such  relief. 

Comment  4:  One  person  stated  that  if 
paid-out  entities  fall  under  the 
requirements  for  water  conservation 
plans,  this  should  be  mentioned. 

Response:  This  comment  has  not  been 
accommodated  because  the  rule  clearly 
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states  that  it  applies  to  "Districts  that 
have  entered  into  repayment  contracts 
or  water  service  contracts  .  .  .".  Also 
refer  to  the  response  to  comment  4  in 
section  426.13. 

43  CFR  426.20    Public  Participation 

43  CFR  426.20(a)    In  geneml. 

Comment:  One  person  commented 
that  the  following  should  be  added  after 
the  first  sentence:  "Notice  of  proposed 
irrigation  or  amendatory  contract 
actions  will  also  be  provided  to  any 
party  requesting  such  notice  in  writing 
concerning  a  specific  project  or 
projects."  The  same  person  further 
commented  that  the  fifth  sentence 
should  be  modified  to  read:  "The 
Secretary  or  the  district  shall  (emphasis 
added)  invite  the  public  to  observe  any 
contract  proceedings." 

Response:  The  provisions  within  the 
rules  adequately  cover  the  requirements 
of  the  law;  therefore,  no  revisions  have 
been  made  to  this  section. 

43  CFR  426.21    Small  Reclamation 
Projects 

Comment  1:  One  person  suggested 
that  this  section  should  be  revised  to 
reflect  the  new  interest  threshold 
established  by  the  recent  legislation 
amending  the  Small  Reclamation 
Projects  Act. 

Response:  In  the  final  rules,  we  have 
accommodated  this  suggestion  by 
adding  the  amending  legislation.  Title  III 
of  Pub.  L.  99-546,  to  paragraph  (a)  of  this 
section.  That  language  was  not 
incorporated  into  the  proposed  rules 
because  the  law  was  enacted  while 
those  rules  were  in  the  process  of  being 
published. 

Comment  2:  Two  persons  were 
opposed  to  the  provision  in  the  rules 
which  provides  that  a  district  with  afn 
outstanding  construction  cost  obligation 
must  become  subject  to  the 
discretionary  provisions  as  a  condition 
for  receipt  of  an  SRPA  loan. 

Response.- The  Department  has 
reviewed  this  issue  and  determined  that 
a  contract  written  under  the  SRPA  is  not 
a  contract  within  the  meaning  of  the 
RRA  and  does  not.  therefore,  constitute 
an  additional  or  supplemental  benefit 
requiring  conformance  to  the 
discretionary  provisions.  In  keeping 
with  this  decision,  we  have  deleted  this 
requirement  from  the  rules. 

43  CFR  426.22    Decisions  and  Appeals 

Comments:  One  person  commented 
that  the  new  statement  pertaining  to 
prior  legal  opinions  remaining  in  force 
should  be  deleted  because  it  may  lead  to 
confusion  as  to  what  opinionc  may  or 
may  not  be  used. 


Response:  The  p>aragraph  in  question 
was  deleted  as  it  is  unnecessary. 

43  CFR  426.23    Scheme  or  Device 

Comment  1:  Thirty-six  people  said  this 
section  should  be  deleted.  Some 
examples  of  the  reasons  given  are:  This 
provision  allows  administrators  to  act  in 
an  arbitrary  and  capricious  manner. 
Ultimate  insult.  No  criteria  or  standards 
are  specified.  No  documentation  of  any 
significant  violations  to  warrant  such  a 
provision.  Pro\'ision  is  a  slap  in  the  face. 
Secretary's  only  penalty  power  is  to 
terminate  water  services. 

Comment  2:  Two  people  commented 
favOTably  on  this  section  to  the  effect 
that  (a)  It  would  not  affect  those 
operating  within  the  law  and  yet  help 
the  Bureau  to  administer  the  law  since 
every  conceivable  operation  cannot  be 
addressed  in  the  rules  and  (b)  the 
purpose  of  the  section  is  clean  i.e.,  to 
eliminate  schemes  or  devices  that  might 
be  used  by  large  farm  operators  to  avoid 
the  goal  of  limiting  subsidies  to  960-acre 
operations. 

Response:  This  section  was  deleted.  A 
general  statement  was  added  to  43  CFR 
426.10(a)  as  follows: 

Districts,  legal  entities,  and 
individuals  shall  provide  the  Secretary, 
upon  request,  such  records  and 
information  as  Ae  Secretary  may  deem 
reasonably  necessary  to  implement  Pub. 
L.  97-293  and  Federal  Reclamation  law. 

The  penalties  for  knowingly  and 
willfully  submitting  false  or  fraudulent 
statements  under  18  U.S.C.  1001  are 
cited  in  section  426.10(k). 

Miscellaneous 

Comment:  Fifty-five  persons 
commented  that  the  rules  should  be 
revised  only  insofar  as  necessary  to 
implement  section  203(b).  Further,  they 
objected  that  the  Bureau  did  a  major 
overhaul  of  the  rules;  i.e..  they  changed 
meanings,  and  increased  the  paperwork 
for  the  districts. 

Response:  In  reviewing  the  draft  rules, 
we  have  placed  emphasis  on  those 
changes  required  to  implement  203(b) 
and  those  necessary  to  clarify  other 
provisions  of  the  new  law. 

Comment  Numerous  persons 
requested  that  the  comment  period  be 
extended  30  days. 

Response:  This  suggestion  was 
accommodated.  The  comment  period 
was  extended  to  February  5. 1987. 

Comment:  Many  persons  contend  that 
the  tone  throughout  the  rules  is  overly 
regulative  and  inconsistent  with  the 
longstanding  relationship  between  the 
Bureau  and  the  water  users. 

Response:  The  comment  has  been 
accommodated  to  the  extent  possible 
within  the  law.  The  Bureau  recognires 


that  the  RRA  represents  the  most 
extensive  change  in  the  history  of 
Reclamation  and  that  the  impacts  are 
far-reaching  in  respect  to  the  water  user 
community. 

Environmental  Assessment  of 
Regulatory  Alternatives  for  Acreage 
Limitation  Pursuant  to  the  Reclamation 
Reform  Act  of  1982  (Environmental 
Assessment) 

Comment  1:  Fourteen  persons  pointed 
out  that  the  Environmental  Assessment 
only  addressed  the  impacts  of  section 
203(b].  Instead  all  changes  should  be 
addressed. 

Response:  Of  the  revisions  made  to 
the  1983  rules  and  regulations,  most 
were  for  the  purpose  of  incorporating  or 
expanding  on  existing  policy  decisions 
as  they  had  been  set  forth  in 
memoranda.  However,  there  were  major 
revisions  proposed  for  some  sections,  of 
which  a  few  have  been  adopted.  The 
Environmental  Assessment  has  been 
expanded  to  address  these  major 
re\'isions. 

Comment  2:  Eighteen  persons 
commented  on  various  aspects  of  the 
Environmental  Assessment's  scope. 
Some  felt  that  a  westwide  analysis  was 
too  broad,  since  most  of  the  effects  of 
section  203(b)  were  centered  in 
California.  Some  believed  too  much 
emphasis  was  placed  on  large  entities. 
The  inclusion  of  Alternative  4  was 
questioned,  as  was  the  inclusion  of 
section  202  as  a  nondiscretionary 
provision. 

Response:  The  major  portion  of  the 
Environmental  Assessment  was 
dedicated  to  impacts  associated  with 
California.  The  Environmental 
Assessment  states  that  the  major 
impacts  will  be  realized  in  California 
and  analyzes  those  impacts.  The 
Environmental  Assessment  states  why 
the  brunt  of  the  impacts  will  be  felt  by 
large  landholders,  rather  than  small 
landholders.  Alternative  4  was  included 
as  the  strictest  and  most  literal 
interpretation  of  section  203(b)  and  is 
used  for  comparison  purposes.  The 
inclusion  of  section  202  as  a 
nondiscretionary  provision  is  open  to 
legal  interpretation,  but  has  no  bearing 
on  the  analysis  within  the 
Environmental  Assessment. 

Comment  3:  Five  persons  had  specific 
comments  on  the  validity  of  certain 
data,  the  depth  of  analysis  within  some 
sections  of  the  Environmental 
Assessment,  the  relevance  of  including 
certain  paragraphs,  and  the  correctness 
of  some  of  the  analysis. 

Response:  During  the  indepth  revision 
of  the  Environmental  Assessment  to 
address  the  concerns  expressed  in 
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L-ommeni  i.  me  enure  aocument, 
including  the  data  and  analysis,  was 
reviewed.  Changes  were  made  where 
necessary  to  ensure  accuracy  and 
objectivity. 

Distribution  Table 

The  following  distribution  table  is 
provided  to  show  where  provisions  from 
the  current  rules  are  located  in  the  final 
rules. 
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List  of  Subjects  in  43  CFR  Fart  426 

Irrigation,  Reclamation,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble.  Title  43,  Chapter  I,  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  Part  426  to  read  as  set  forth 
below. 

Dated:  April  9. 1987. 
C.  Dale  Duvall, 

Commissioner,  Bureau  of  Reclamation. 
Part  426  is  revised  to  read  as  follows: 

PART  426— RULES  AND 
REGULATIONS  FOR  PROJECTS 
GOVERNED  BY  FEDERAL 
RECLAMATION  LAW 

Sec. 

42ai  Objectives. 

420.2  Applicability. 

4213  Authority. 

4264  Derinitions. 

4265  Contracts. 

429.6  Ownership  entitlement 

425.7  Leasing  and  full-cost  pricing. 

429.8  Operation  and  Maintenance  (O&M) 
charges. 

428.9  Class  1  equivalency. 

429.10  Information  requirements. 
42611    Excess  land. 

429.12  Excess  land  appraisals. 

426.13  Exemptions. 
42914    Residency. 

429.15  Religious  and  charitable 
organizations. 

429.16  Involuntary  acquisition  of  land. 

429.17  Land  held  by  governmental  agencies. 

429.18  Commingling. 

429.19  Water  conservation. 


Sec. 

426.20  Public  participation. 

426.21  Small  reclamation  projects. 

426.22  Decisions  and  appeals. 

426.23  Severability. 

Authority:  Administrative  Procedure  Act, 
60  Stat.  237,  5  U.S.C.  552;  the  Reclamation 
Reform  Act  of  1982.  Pub.  L  97-293,  title  II.  96 
Stat.  1263;  and  the  Reclamation  Act  of  1902. 
as  amended  and  supplemented,  32  Stat.  388. 
(43  U.S.C  371  et  seq.). 

§  426.1    Objectives. 

Reclamation  law  establishing  terms 
and  conditions  pursuant  to  which 
project  water  may  be  supplied  is 
designed: 

(a)  To  provide  viable  farm 
opportunities  on  land  receiving 
Reclamation  project  water. 

(b)  To  distribute  widely  the  benefits 
from  the  Reclamation  program. 

(c)  To  preclude  the  accrual  of 
speculative  gain  in  the  disposition  of 
excess  land. 

(d)  To  require  reimbursement  to  the 
Federal  Government  of  the  full  cost  of 
providing  irrigation  water  to 
landholdings  which  exceed  established 
limits. 

S  426.2    Applicabiltty. 

(a}  These  regulations  shall  become 
effective  on  May  13, 1987.  An  election 
by  a  water  district  or  a  landowner  or  a 
lessee  to  come  under  the  discretionary 
provisions  of  the  Reclamation  Reform 
Act  made  after  April  12. 1987,  but  on  or 
before  the  effective  date  of  these  final 
rules  shall  be  considered  if  it  were  made 
on  April  12, 1987. 

(b)  These  regulations  apply  to  all 
irrigation  land  subject  to  the  acreage 
limitation  and/or  full-cost  provisions  of 
Reclamation  law.  (Included  are  excess 
lands,  whether  under  recordable 
contract  or  not,  and  nonexcess  land.) 

(c)  Sections  426.5  through  426.12  of 
these  regulations  apply  variously  to  all 
districts  subject  to  the  acreage  limitation 
and  full-cost  provisions  of  Reclamation 
law.  The  way  in  which  they  apply 
depends  upon  whether  the  district  has 
(1)  a  contract  which  was  in  force  on 
October  12, 1982,  (2)  a  contract  which 
was  amended  after  October  12, 1982,  or 
(3)  a  contract  which  was  entered  into 
after  October  12, 1982. 

Application  of  these  sections  will  also 
vary  depending  upon  whether  an 
individual  or  entity  subject  to 
Reclamation  law  has  made  an 
irrevocable  election  to  conform  to  the 
discretionary  provisions  of  the 
Reclamation  Reform  Act  of  1982. 

(d)  The  remainder  of  these  rules, 

§  S  426.13  through  426.23,  may  not  apply 
to  all  districts,  but  if  they  do  apply,  they 
apply  equally. 
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(e)  In  many  cases,  hypothetical 
examples  illustrating  the  application  of 
a  specific  rule  have  been  provided.  This 
approach  is  in  direct  response  to  the 
public's  expressed  need.  The  examples 
provided  should  not  be  construed, 
however,  as  being  exclusive 
interpretations  of  a  rule.  They  are 
provided  only  as  an  interpretative  tool. 

§  426.3    Authority. 

These  rules  and  regulations  are 
written  under  the  authority  vested  in  the 
Secretary  by  the  Congress  in  the 
Administrative  Procedure  Act,  60  Stat. 
237,  5  U.S.C.  552;  the  Reclamation 
Reform  Act  of  1982.  Pub.  L.  97-293.  96 
Stat.  1263:  and  the  Reclamation  Act  of 
1902,  as  amended  and  supplemented,  32 
Stat.  388  (43  U.S.C.  371,  et  seq.). 

§  426.4    Definitions. 

As  used  in  these  rules: 

(a)  The  term  "  arable  land"  means 
land  which,  when  farmed  in  adequate 
size  units  for  the  prevailing  climatic  and 
economic  setting  and  provided  with 
essential  on  farm  improvements,  will 
generate  sufficient  income  under 
irrigation  to  pay  farm  production 
expenses:  provide  a  return  to  the  farm 
operation,  labor,  management,  and 
capital:  and  at  least  pay  the  operation, 
maintenance,  and  replacement  costs  of 
related  project  irrigation  and  drainage 
facilities. 

(b)  The  term  "contract"  means  any 
repayment  or  water  service  contract 
between  the  United  States  and  a  district 
providing  for  the  payment  of 
construction  charges  to  the  United 
States  including  normal  operation, 
maintenance,  and  replacement  costs 
pursuant  to  Federal  Reclamation  law. 
All  water  service  and  repayment 
contracts  are  considered  contracts  even 
if  the  contract  does  not  specifically 
identify  that  portion  of  the  payment 
which  is  to  be  attributed  to  operation 
and  maintenance  and  that  which  is  to  be 
attributed  to  construction. 

(c)  The  term  "contract  rate"  means  the 
repayment  or  water  service  rate  that  is 
set  forth  in  a  contract  that  is  to  be  paid 
by  a  district  to  the  United  States. 

(d)  The  term  "dependent"  means  any 
natural  person  within  the  meaning  of  the 
term  dependent  in  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  152  as  it  may 
from  time  to  time  be  amended. 

(e)  The  term  "discretionary  provisions 
of  title  11"  or  "discretionary  provisions" 
refers  to  sections  203  through  208  of  Pub. 
L.  97-293. 

(f)  The  term  "district"  means  any 
individual  or  any  legal  entity 
established  under  State  law  which  has 
entered  into  a  contract  or  is  eligible  to 
contract  with  the  Secretary  for  irrigation 


water.  This  definition  includes  entities 
which  contract  for  construction  or 
improvement  of  water  storage  and/or 
delivery  facilities. 

(g)  The  term  "excess  land"  means 
irrigable  land,  other  than  exempt  land, 
owned  by  any  landowner  in  excess  of 
the  maximum  owrnership  entitlement 
under  the  applicable  provision  of 
Reclamation  law. 

(h)  The  term  "exempt  land"  means 
irrigation  land  in  a  district  to  which  the 
acreage  limitation  and  pricing 
provisions  of  Reclamation  law  do  not 
apply. 

(i)  The  term  "full  cost"  means  an 
annual  rate  as  determined  by  the 
Secretary  that  shall  amortize  the 
expenditures  for  construction  properly 
allocable  to  irrigation  facilities  in 
service,  including  all  operation  and 
maintenance  deficits  funded,  less 
payments,  over  such  periods  as  may  be 
required  under  Federal  Reclamation  law 
or  applicable  contract  provisions,  with 
interest  on  both  accruing  from  October 
12, 1982,  on  costs  outstanding  at  that 
date,  or  from  the  date  incurred  in  the 
case  of  costs  arising  subsequent  to 
October  12. 1982.  When  used  in  these 
regulations,  the  term  "full-cost  rate" 
means  the  full-cost  charge  plus  actual 
operation,  maintenance,  and 
replacement  costs  required  under 
Federal  Reclamation  law. 

(j)  The  term  "individual"  means  any 
natural  person,  including  his  or  her 
spouse,  and  including  other  dependents 
within  the  meaning  of  the  Internal 
Revenue  Code  of  1954  {26  U.S.C.  152.)  as 
it  may  from  time  to  time  be  amended: 
provided  that,  with  respect  to  the 
ownership  hmitations  established  by 
prior  law,  the  term  individual  does  not 
include  his  or  her  spouse  or  def>endents. 

(k)  The  term  "irrevocable  election" 
means  the  legal  instrument  which  a 
landowner  or  lessee  uses  to  make  his  or 
her  owned  and/or  leased  irrigation  land 
subject  to  the  discretionary  provisions 
of  title  H.  The  election  is  binding  on  the 
elector  and  the  irrigatio.i  land  in  his  or 
her  holding,  but  will  not  be  binding  on  a 
subsequent  landholder  of  that  land. 

(1)  The  term  "irrigable  land"  means 
arable  land  under  a  specific  project  plan 
for  which  irrigation  wafer  is.  can  be,  or 
is  planned  to  be  provided,  and  for  which 
facilities  necessary  for  sustained 
irrigation  are  provided  or  are  planned  to 
be  provided.  For  the  purpose  of 
determining  the  areas  to  which  acreage 
limitations  are  applicable,  it  is  that 
acreage  possessing  permanent  irrigated 
crop  production  potential,  after 
excluding  areas  occupied  by  and 
currently  used  for  homesites,  farmstead 
buildings,  and  corollary  permanent 
structures  such  as  feedlots,  equipment 


storage  yards,  permanent  roads, 
permanent  ponds,  and  similar  facihties. 
together  with  roads  open  for 
unrestricted  use  by  the  public.  Areas 
used  for  field  roads,  farm  ditches  and 
drains,  tailwater  ponds,  temporary 
equipment  storage,  and  other 
improvements  subject  to  change  at  will 
by  the  landowner,  are  included  in  the 
irrigable  acreage. 

(m)  The  term  "irrigation  land"  means 
all  irrigable  land  receiving  irrigation 
water  and  other  land  receiving  irrigation 
water. 

(n)  The  term  "irrigation  water"  means 
water  made  available  for  agricultural 
purposes  from  the  operation  of 
Reclamation  project  facilities  pursuant 
to  a  contract  with  the  Secretary. 

(0)  The  term  "landholder"  means  a 
qualified  or  limited  recipient  or  a  prior 
law  recipient  who  owns  and/or  leases 
land  subject  to  the  acreage  limitation 
and  pricing  provisions  of  Federal 
Reclamation  law. 

(p)  The  term  "iandholding"  means 
total  acreage  of  one  or  more  tracts  of 
land  situated  in  one  or  nrore  districts 
owned  and/or  operated  under  a  lease 
which  is  served  with  irrigation  water 
pursuant  to  a  contract  with  the 
Secretary.  In  determining  the  extent  of  a 
Iandholding,  the  Secretary  shall  add  to 
any  Iandholding  held  directly  by  a 
qualified  or  limited  recipient  that 
portion  of  any  Iandholding  held 
indirectly  by  such  qualified  or  limited 
recipient  which  benefits  that  qualified  or 
limited  recipient  in  proportion  to  that 
Iandholding. 

(q)  TTie  term  "lease"  means  a  contract 
by  which  one  party  (the  landlord  or 
lessor]  gives  to  another  (the  tenant  or 
lessee): 

(1)  The  use  and  possession  of  land 
(including,  in  some  cases,  associated 
buildings,  machinery,  etc); 

(2)  For  a  specified  time; 

(3)  For  agreed  upon  payments  (cash  or 
other  considerations);  and 

(4)  By  which  the  lessee  assumes  the 
economic  interest  in  the  operation  and 
management  of  the  leased  land. 

(r)  The  term  "legal  entity"  means  any 
business  or  property  ownership 
arrangement  established  under  State  or 
Federal  law,  including,  but  not  limited 
to,  corporations,  partnerships, 
associations,  joint  tenancies,  and 
tenancies-in-common. 

(s)  The  term  "hmited  recipient"  means 
any  legal  entity  established  under  State 
or  Federal  law  benefiting  more  than  25 
natural  persons.  In  these  rules,  the  term 
"limited  recipient"  does  not  include 
legal  entities  which  are  prior  law 
recipients. 
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(t)  The  term  "nondiscretionary 
provisions  of  title  11"  or 
"nondiscretionary  provisions"  refers  to 
sections  209  through  230  of  Pub.  L.  97- 
293.  These  provisions  of  the  law  are  of 
general  application  and  became 
effective  immediately  upon  enactment. 
These  provisions  apply  to  all  individuals 
and  districts  regardless  of  whether  they 
are  subject  to  the  discretionary 
provisions  of  title  II. 

(u)  The  term  "non-full-cost 
entitlement"  means  the  maximum 
acreage  a  landholder  may  irrigate  with 
less  than  full-cost  irrigation  water. 

(v)  The  term  "non-full-cost  rate" 
means  all  water  rates  other  than  full- 
cost  rates.  Non-full-cost  rates  are  paid 
for  irrigation  water  made  available  to 
land  in  a  landholder's  non-full-cost 
entitlement. 

(w)  The  term  "nonresident  alien" 
means  any  natural  person  who  is  neither 
a  citizen  nor  a  resident  alien  of  the 
United  States. 

(x)  The  term  "nonresident  alien 
entitlement"  refers  to  the  amount  of  land 
on  which  a  nonresident  alien  may 
receive  irrigation  water.  Under  the 
discretionary  provisions,  a  nonresident 
alien  may  only  receive  irrigation  water 
on  an  interest  in  land  held  through  a 
legal  entity  as  defined  in  §  426.4(r)  and 
in  no  instance  may  a  nonresident  alien 
entitlement  exceed  that  of  an  individual 
as  defined  in  §  426.4(j). 

(y)  The  term  "prior  law"  means  the 
Act  of  June  17, 1902.  and  acts 
supplementary  thereto  and  amendatory 
thereto  (32  Stat.  388)  which  were  in 
effect  prior  to  the  enactment  of  the 
Reclamation  Reform  Act  of  1982,  Pub.  L 
97-293  (96  Stat.  1263)  as  that  law  is 
amended  or  supplemented  by  the 
Reclamation  Reform  Act  of  1982  (Pub.  L 
97-293). 

(z)  The  term  "prior  law  recipient" 
means  individuals  or  entities  which 
have  not  become  subject  to  the 
discretionary  provisions. 

(aa)  The  term  "project"  means  any 
Reclamation  or  irrigation  project, 
including  incidental  features  thereof, 
authorized  by  Federal  Reclamation  law, 
or  constructed  by  the  United  States 
pursuant  to  such  law,  or  in  connection 
with  which  there  is  a  repayment  or 
water  service  contract  executed  by  the 
United  States  pursuant  to  such  law,  or 
any  project  constructed  by  the  Secretary 
through  the  Bureau  of  Reclamation  for 
the  reclamation  of  lands. 

(bb)  The  term  "qualified  recipient" 
means  an  individual  who  is  a  citizen  of 
the  United  States  or  a  resident  alien 
thereof  or  any  legal  entity  established 
under  State  or  Federal  law  which 
benefits  25  natural  persons  or  less.  In 
these  rules,  the  term  "qualiHed 


recipient"  does  not  include  individuals 
or  legal  entities  which  are  prior  law 
recipients. 

(cc)  The  term  "Reclamation  fund" 
means  a  special  fund  established  by  the 
Congress  under  the  Reclamation  Act  of 
]une  17, 1902,  as  amended,  for  the 
receipts  from  the  sale  of  public  lands 
and  timber,  proceeds  from  the  Mineral 
Leasing  Act,  and  certain  other  revenues. 
The  Congress  makes  appropriations 
froti  this  fund  for  the  investigation, 
construction,  operation,  and 
administration  of  Bureau  of  Reclamation 
projects.  Collections  from  water  users 
for  reimbursable  costs  of  these  projects 
are  returned  to  the  fund  unless  Congress 
has  specified  otherwise  for  specific 
projects. 

(^d)  The  term  "recordable  contract" 
means  a  written  contract  between  the 
Secretary  and  a  landowner  capable  of 
being  recorded  under  State  law, 
providing  for  the  sale  or  disposition  of 
land  held  by  that  landowner  in  excess  of 
the  ownership  limitations  of  Federal 
Reclamation  law. 

(0e)  The  term  "resident  alien"  means 
any  natural  person  within  the  meaning 
of  the  term  as  defined  in  the  Internal 
Retenue  Act  of  1954  (26  U.S.C.  7701)  as 
it  may  from  time  to  time  be  amended. 

(ff)  The  term  "Secretary"  means  the 
Secretary  of  the  Interior  or  his  designee. 

(gg)  The  term  "title  11"  refers  to 
sedions  201  through  230  of  Pub.  L.  97- 
2931  without  differentiation  between  the 
discretionary  and  nondiscretionary 
provisions  of  that  law. 

(hh)  The  term  "westwide"  or 
"Reclamation  wide"  mean  the  17 
Western  States  in  which  Reclamation 
projects  are  located,  namely:  Arizona, 
California,  Colorado,  Idaho,  Kansas, 
Montana,  Nebraska,  Nevada,  New 
Maxico.  North  Dakota,  Oklahoma, 
Oregon.  South  Dakota,  Texas,  Utah, 
Washington,  and  Wyoming. 

§  426.5    Contracts 

fe)  In  general  Title  II  of  Pub.  L  97-293 
will  be  applied  to  repayment  and  water 
service  contracts  (hereafter  contracts) 
by  the  following  rules: 

Gl)  Contracts  in  force  on  October  12, 
1982.  Contracts  in  force  on  October  12, 
1982,  which  have  not  been  amended  to 
cottform  to  the  discretionary  provisions 
shall  continue  in  effect,  provided 
however,  that  full-cost  rates  for 
irrigation  water  may  be  applicable,  as 
set  forth  in  §  426.7(c)(3),  to  certain 
individuals  and  entities  in  these 
districts. 

(2)  New  contracts.  Contracts  executed 
after  October  12, 1982,  shall  be  subject 
to  all  provisions  of  title  II.  Districts 
which  have  an  existing  contract{s}  with 
the  United  States  but  enter  into  a  new 


contract  after  October  12, 1982,  shall  be 
subject  to  all  provisions  of  title  II, 
except  as  provided  in  §  426.13(a)(3).  The 
execution  date  of  the  new  contract 
determines  the  date  upon  which  the 
discretionary  provisions  apply  to  the 
contract.  In  these  rules,  individuals  and 
entities  subject  to  the  provisions  of  new 
contracts  are  termed  either  "qualified 
recipients"  or  "limited  recipients."  Note: 
A  district's  action  to  execute  a  new 
contract  as  discussed  in  this  paragraph 
makes  the  discretionary  provisions 
binding  on  all  individuals  and  legal 
entities  with  landholdings  in  that  district 
but  does  not  make  the  discretionary 
provisions  binding  on  the  members  of 
the  legal  entity  as  to  their  landholding 
held  outside  the  legal  entity  and  outside 
of  the  district.  Land  held  by  a  prior  law 
member  of  a  legal  entity  is  counted 
toward  the  member's  160  acre 
entitlement. 

(3)  Amended  contracts,  (i)  Contracts 
amended  for  conformance  to  the 
discretionary  provisions.  Contracts 
which  are  amended  at  the  request  of  the 
district  to  conform  with  the 
discretionary  provisions  of  title  II  need 
be  amended  only  to  the  extent  required 
for  conformance  with  that  title.  A 
district  shall  be  subject  to  the 
discretionary  provisions  from  the  date 
the  district's  request  is  submitted  to  the 
Secretary.  The  district's  request  to  the 
Secretary  must  be  accompanied  by  a 
duly  adopted  resolution  dated  and 
signed  by  the  governing  board  of  the 
district  obligating  the  district  to  take,  in 
a  timely  manner,  the  action  required  by 
applicable  State  law  to  amend  its 
contract.  In  these  rules,  individuals  and 
entities  subject  to  the  provisions  of 
these  contracts  are  termed  either 
"qualified  recipients"  or  "limited 
recipients." 

(ii)  Contracts  amended  to  provide 
additional  or  supplemental  benefits.  All 
contracts  which  are  amended  after 
October  12, 1982,  to  provide  a  district 
supplemental  or  additional  benefits, 
shall  be  amended  at  the  same  time  to 
conform  to  the  discretionary  provisions. 
The  date  that  the  contract  amendment  is 
executed  by  the  Secretary  will  establish 
the  date  for  determining  the  application 
of  the  discretionary  provisions.  All 
contract  amendments  will  be  construed 
as  providing  supplemental  or  additional 
benefits  except  those  amendments 
which  do  not  require  the  United  States 
to  expend  significant  funds,  to  commit  to 
significant  additional  water  supplies,  or 
to  substantially  modify  contract 
payments  due  the  United  States.  More 
specifically,  amendments  to  existing 
contracts  providing  for  the  following 


Federal  Register  /  Vol.  52.  No.  70  /  Monday.  April  13.  1987  /  Rules  and  Regulations 


shall  not  be  considered  to  provide 
additional  or  supplemental  benefits: 

(A)  The  construction  of  those  facilities 
for  conveyance  of  irrigation  water  that 
were  contracted  for  by  the  district  on  or 
before  October  12, 1982; 

(B)  Minor  drainage  and  construction 
work  contracted  for  under  a  preexisting 
repayment  or  water  service  contract; 

(C)  O&M  (operation  and  maintenance) 
amendments,  including  Rehabilitation 
and  Betterment  loans  that  are 
considered  loans  for  maintenance  under 
§  426.13(a)(5). 

(D)  The  deferral  of  payments, 
provided  the  deferral  is  for  a  period  of 
12  months  or  less; 

(E)  A  temporary  supply  of  irrigation 
water  as  set  forth  in  §  426.13(a)(3); 

(F)  The  transfer  of  water  on  an  annual 
basis  from  one  district  to  another, 
provided  that  (1)  both  districts  have 
contracts  with  the  United  States,  (2)  the 
rate  paid  by  the  district  receiving  the 
transferred  water  is  the  higher  of  the 
applicable  water  rate  for  either  district, 
and  provided  further  that  the  rate  paid 
does  not  result  in  any  increased 
operating  losses  to  the  United  States 
above  those  which  would  have  existed 
in  the  absence  of  the  transfer  and  the 
rate  paid  does  not  result  in  any  decrease 
in  capital  repayment  to  the  United 
States  below  that  which  would  have 
existed  in  the  absence  of  the  transfer, 
and  (3)  the  recipients  of  the  transferred 
water  pay  a  rate  for  the  water  which  is 
at  least  equal  to  the  actual  O&M  costs  or 
the  full-cost  rate  in  those  cases  where, 
for  whatever  reason,  the  recipients 
would  have  been  subject  to  such  costs 
had  the  water  not  been  considered 
transferred  water;  and 

(G)  Other  contract  amendments  which 
the  Secretary  determines  do  not  provide 
additional  or  supplemental  benefits. 

In  these  rules,  individuals  and  entities 
subject  to  the  provisions  of  contracts 
amended  for  the  purpose  of  conforming 
to  the  discretionary  provisions  or  for  the 
receipt  of  new  and  supplemental 
benefits  are  termed  either  "qualified 
recipients"  or  "limited  recipients."  Note: 
A  district's  action  to  amend  its  contract 
as  discussed  in  paragraphs  (a)(3)  (i)  and 
(ii)  of  this  section  makes  the 
discretionary  provisions  binding  on  all 
individuals  and  legal  entities  with 
landholdings  in  that  district  but  does  not 
make  the  discretionary  provisions 
binding  on  the  members  of  the  legal 
entity  as  to  their  landholding  held 
outside  the  legal  entity  and  outside  of 
the  district.  Land  held  by  a  prior  law 
member  of  a  legal  entity  is  counted 
toward  the  member's  160-acre 
entitlement. 

(b)  Standard  article  for  contract 
amendments.  New  contracts  executed 


after  October  12. 1982,  or  contracts 
which  are  amended  to  conform  to  the 
discretionary  provisions  of  title  II  shall 
contain  the  following  provision: 

The  parties  agree  that  the  delivery  of 
irrigation  water  or  use  of  Federal  facilities 
pursuant  to  this  contract  is  subject  to 
Reclamation  law.  as  amended  and 
supplemented,  including  but  not  limited  to  the 
Reclamation  Reform  Act  of  1982  (Pub.  L.  97- 
293). 

(c)  Master  contract-subcontract 
arrangements.  Where  a  district  is  a 
party  to  a  contract  which  permits  the 
district  to  distribute  the  irrigation  water 
made  available  to  the  district  to  other 
districts  pursuant  to  subcontracts,  the 
applicable  acreage  limitation  and 
pricing  provisions  of  Reclamation  law 
shall  apply  exclusively  to  those  districts 
and  landholders  who  are  entitled  to 
receive  such  irrigation  water.  In  cases  in 
which  the  United  States  is  a  party  to  a 
subcontract  which  conforms  to  prior 
law,  the  subcontract  may  be  amended  to 
conform  to  the  discretionary  provisions 
without  affecting  the  terms  of  the  master 
contract  or  any  other  subcontracts 
arising  from  the  master  contract  and 
without  subjecting  the  master  contractor 
or  any  other  subcontractor  to  the 
discretionary  provisions.  In  cases  in 
which  the  United  States  is  not  a  party  to 
a  subcontract  which  conforms  to  prior 
law,  such  subcontract  may  not  be 
amended  to  conform  to  the  discretionary 
provisions  absent  it  being  further 
amended  to  make  the  United  States  an 
additional  party  to  that  subcontract. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Districts  A.  B.  and  C  are 
members  of  a  water  conservancy  district 
which  entered  into  a  master  contract  with  the 
United  States  prior  to  October  12. 1982.  The 
water  conservancy  district  has  allocated  all 
the  irrigation  water  made  available  to  it 
under  the  master  contract  to  Districts  A  and 
B.  pursuant  to  pre-October  12, 1982, 
subcontracts  with  the  conservancy  district  to 
which  the  United  States  is  a  party.  However, 
the  irrigation  water  is  not  made  available  to 
District  C  or  any  other  districts  or 
landholders  within  the  water  conservancy 
district.  Consequently,  Districts  A  and  B  are 
subject  to  the  acreage  limitation  and  pricing 
provisions  of  prior  law.  Districts  A  and  B  may 
amend  their  subcontracts  to  conform  to  the 
discretionary  provisions  without  making  it 
necessary  for  the  conservancy  district  or  the 
other  subcontracting  entity  with  the 
conservancy  district  to  so  amend  their 
contract  or  the  subcontract. 

Example  (2).  District  XYZ  has  a  pre- 
October  12. 1982.  contract  with  the  United 
States  for  the  delivery  of  irrigation  water.  The 
district  also  has  allocated  that  irrigation 
water  pursuant  to  subcontracts  with  six 
subcontracting  entities.  However,  the  United 
States  is  not  a  party  to  these  subcontracts.  A 
subcontractor  may  choose  to  come  under  the 


discretionary  provisions  only  if  it  makes  the 
United  States  a  party  to  the  subcontract. 
Such  action  will  not  require  the  prior  law 
master  contractor  or  the  other  subcontractors 
to  so  amend. 

Example  (3).  District  A,  a  master 
contracting  agency,  executes  a  water  service 
contract  with  the  United  States  after  October 
12. 1982.  The  irrigation  water  is  to  be 
delivered  to  only  two  of  the  eight  member 
agencies  within  District  A.  Suljcontracts  are 
executed  between  District  A,  the  United 
States,  and  each  of  the  two  member  agencies 
to  provide  irrigation  water  service  to  the  two 
member  agenices.  In  this  instance,  the 
discretionary  provisions  become  applicable 
to  only  the  two  member  agencies  which 
execute  subcontracts  with  District  A  and  the 
United  States. 

(d)  Individual  elections  to  conform  to 
the  discretionary  provisions — (1) 
Individual  election.  Landowners  or 
lessees  who  meet  the  requirements  for 
becoming  either  a  qualified  or  limited 
recipient,  as  set  forth  in  §  426.4,  may 
elect  to  become  subject  to  the 
discretionary  provisions  even  tHhe 
district  has  not  taken  action  to  become 
subject  to  the  discretionary  provisions. 
The  individual  election  is  effected  by 
executing  an  irrevocable  election  in  a 
form  provided  by  the  Secretary.  The 
landholder  exercising  the  election  shall 
be  considered  a  qualified  or  limited 
recipient,  as  appropriate,  and  all 
irrigation  land  in  the  recipient's 
landholding  shall  be  subject  to  the 
discretionary  provisions.  The  election 
shall  be  binding  on  the  elector  and  the 
irrigation  land  in  his  or  her  holding  but 
will  not  be  binding  on  a  subsequent 
landholder  of  that  land.  The  irrevocable 
election  by  a  legal  entity  is  binding  only 
upon  that  entity  and  not  on  the  members 
of  that  entity.  Similarly,  an  irrevocable 
election  by  a  member  of  a  legal  entity 
binds  only  that  member  making  the 
election  and  not  the  entity. 

(2)  Disposition  of  irrevocable  election 
forms.  The  recipient's  original 
irrevocable  election  form  shall  be  filed 
with  the  Bureau  of  Reclamation  and 
shall  be  accompanied  by  a  completed 
certification  form,  the  contents  of  which 
are  discussed  in  §  426.10.  Copies  of  the 
irrevocable  election  and  certification 
form[s)  must  be  filed  concurrently  with 
each  district.  The  Bureau  shall  prepare  a 
letter  advising  the  recipient  of  the 
approval  or  disapproval  of  the  election. 
If  approved,  the  letter  of  approval,  with 
a  copy  of  the  irrevocable  election  form 
and  the  original  certification  form(s). 
will  be  sent  to  each  district  in  which  the 
elector  owns  or  leases  land.  Such  forms 
shall  be  retained  by  the  district(s).  If 
disapproved,  the  landowner  and  the 
district  will  be  advised  by  letter  along 
with  the  reasons  for  disapproval. 
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(3)  District  reliance  on  election 
information.  The  district  shall  be 
entitled  to  rely  on  the  information 
contained  in  the  election  form  without 
being  required  to  make  an  independent 
investigation  of  the  information. 

(e)  Time  limits — (1)  District 
amendments.  There  are  no  time  limits 
on  when  a  district  may  request  its 
contract  be  amended  to  conform  to  the 
discretionary  provisions,  provided, 
should  a  district  not  amend  its  contract 
to  conform  to  the  discretionary 
provisions  by  April  12, 1987,  the  full-cost 
rate  must  be  paid  by  prior  law  recipients 
for  irrigation  water  to  land  in  excess  of 
their  non-full-cost  entitlement,  as  set 
forth  in  §  426.7(c)(3). 

(2)  Individual  elections.  There  are 
also  no  time  limits  on  when  an 
individual  landowner  or  lessee  may 
make  an  irrevocable  election. 

§  426.6    Ownership  entitlement 

(a)  In  general.  Ownership  entitlement 
is  determined  by  whether  the  landowner 
is  a  "qualified  recipient,"  a  "limited 
recipient,"  or  a  "prior  law  recipient."  All 
irrigation  land  shall  be  considered  in  the 
ownership  computations  except  as 
stipulated  in  paragraphs  (e)  and  (f)  of 
this  section. 

(b)  Qualified  recipient  entitlement. 
Except  as  provided  in  paragraph  (b)(4) 
of  this  section  and  in  §§  426.9.  426.11, 
and  426.16,  a  qualified  recipient  is 
entitled  to  irrigate  a  maximum  of  960 
acres  of  owned  land  with  irrigation 
water.  This  entitlement  applies  on  a 
westwide  basis.  All  individual 
ownership  and  multiownership 
arrangements  are  qualified  recipients 
provided  they  meet  the  following 
conditions: 

(1)  Individual  landowners.  All 
individual  landowners  are  qualified 
recipients  if  they  are  citizens  of  the 
United  States  or  resident  aliens  thereof 
and  have  met  the  contract  requirements 
for  a  qualified  recipient  as  set  forth  in 
§  426.5.  As  such,  they  are  entitled  to 
receive  irrigation  water  for  use  on  a 
maximum  of  960  acres  of  land  owned 
westwide  in  addition  to  land  owned  that 
is  subject  to  a  recordable  contract  and 
land  acquired  in  the  past  5  years 
through  an  involuntary  process  of  law 
as  described  in  §  426.16. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  is  a  citizen  of  the 
United  Slates  and  receives  irrigation  water 
on  leo  acres  owned  in  District  A.  District  A 
amends  its  contract  to  conform  to  the 
discretionary  provisions.  Farmer  X 
automatically  becomes  a  qualified  recipient 
by  virtue  of  the  district  decision  and  is 
entitled  to  receive  irrigation  water  on  a 


maximum  of  960  acres  of  irrigation  land  in  his 
ownership. 

Example  (2).  Farmer  Y  is  a  citizen  of 
Germany,  but  has  taken  up  permanent 
residency  in  the  United  States.  Farmer  Y 
owns  160  acres  in  District  A  and  desires  to 
purchase  an  additional  800  acres.  District  A 
has  not  amended  its  contract  to  conform  to 
the  discretionary  provisions.  Fanner  Y. 
however,  decides  to  execute  an  irrevocable 
election.  After  the  election.  Farmer  Y 
becomes  eligible  to  receive  irrigation  water 
on  960  acres  of  owned  land.  This  eligibility  as 
a  quBliHed  recipient  remains  in  force  so  long 
as  Parmer  Y,  as  a  resident  alien,  maintains 
permanent  residency  in  the  United  States.  If 
Farmer  Y  were  to  become  a  United  States 
citizen,  his  eligibility  as  a  qualified  recipient 
would,  of  course,  remain  in  force. 

Example  (3).  Farmer  Z  is  a  citizen  and 
resident  of  Switzerland.  Farmer  Z  owns  160 
acrw  of  irrigation  land  in  District  A.  District 
A  atiends  its  contract  to  conform  to  the 
discretionary  provisions.  Because  Farmer  Z, 
as  an  individual  nonresident  alien,  cannot 
meet  the  requirements  of  either  a  qualified 
recipient  or  limited  recipient  and  because  he 
owned  the  irrigation  land  prior  to  the 
district's  contract  amendment  Farmer  Z  may, 
as  set  forth  in  S  426.11(k),  place  the  land 
under  recordable  contract  and  receive 
irrigation  water  at  the  non-full-cost  rate  for  5 
years.  (If  the  land  were  not  placed  under 
recordable  contract  or  had  Fanner  Z  not 
acqnired  the  irrigation  land  prior  to  the 
district's  contract  amendment,  the  160  acres 
owned  would  be  ineligible  for  service  until 
suck  time  as  it  was  sold  or  otherwise 
transferred  to  an  eligible  recipient  or  Farmer 
Z  qualiHes  as  a  resident  alien  in  the  United 
Sta^s.) 

(2)  Husband  and  wife.  A  husband  and 
wife,  and  all  dependents,  are  considered 
as  one  qualified  recipient  and  are 
entitled  to  irrigate  a  maximum  of  960 
acres  of  land  owned  on  a  westwide 
basis  with  irrigation  water,  provided, 
either  husband  or  wife  is  a  citizen  of  the 
United  States  or  a  resident  alien  thereof 
and  the  contract  requirements  as  set 
forth  in  §  426.5  have  been  met.  A 
qualified  recipient  may  also  hold  and 
receive  irrigation  water  on  land  under 
recordable  contract  and  land  acquired 
in  the  last  5  years  through  an 
involuntary  process  of  law  as  described 
in  §  426.16. 

(j)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (11  Farmer  X  and  her  husband  are 
a  qjialified  recipient  by  virtue  of  an 
irrevocable  election.  They  own  in  joint 
tenancy  960  acres  of  land  eligible  for 
irrigation  water.  They  are  in  compliance  with 
the  ownership  entitlement  applicable  to  a 
qualified  recipient. 

Example  (21.  Farmer  Y  and  Farmer  Z  are  a 
mapried  couple,  and  each  owns  480  acres  of 
irrigation  land  under  separate  title  in  District 
A.  District  A  has  amended  its  contract  to 
conform  to  the  discretionary  provisions.  Even 
though  the  land  is  held  in  separate  title. 
Farmer  Y  and  Farmer  Z  have  reached  the 


limits  of  eligibility  to  receive  irrigation  water 
as  a  qualified  recipient. 

(3)  Multiownership  arrangement.  Ail 
multiownership  legal  entities  are 
considered  to  be  qualified  recipients, 
provided  that:  the  ownership  is  a  legal 
entity  esitablished  under  State  or  Federal 
law,  the  entity  does  not  benefit  more 
than  25  natural  persons,  and  the  entity 
has  met  the  contract  requirements  for  a 
qualified  recipient  as  set  forth  in  §  426.5. 
As  qualified  recipients,  they  are  eligible 
to  receive  irrigation  water  on  a 
maximum  of  960  acres  of  land  owned 
westwide  in  addition  to  land  subject  to 
recordable  contract  and  land  received  in 
the  past  5  years  through  an  involuntary 
process  of  law  as  described  in  §  426.16. 
In  a  corporate  ownership,  irrigation  land 
held  by  a  subsidiary  entity  is  counted 
against  the  ownership  of  its  parent 
entity.  The  requirement  of  U.S. 
residency  for  aliens  does  not  apply  to 
individual  interests  in  multiownership 
legal  entities.  However,  a  nonresident 
alien  may  not  receive  irrigation  water 
for  a  cumulative  westwide  ownership  in 
excess  of  960  acres  through  corporate  or 
any  other  legal  entity  ownership 
arrangement 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (J).  XYZ  Farms  is  a  general 
partnership  comprised  of  four  individuals 
who  are  qualified  recipients  who  own  equal 
and  separable  interest  in  the  960-acre 
partnership.  All  other  requirements  as  set 
forth  in  }  426.6(b)(3)  have  also  been  met. 
Therefore,  XYZ  Farms  satisfies  the 
requirements  for  a  qualified  recipient  and 
may  receive  irrigation  water  for  all  960  acres 
in  its  ownership.  Moreover,  the  members  of 
the  partnership,  as  qualified  recipients,  may 
each  receive  irrigation  water  on  a  maximum 
of  720  acres  in  some  ownership  or 
ownerships  other  than  XYZ  Farms. 

Example  (2).  Six  brothers  who  are  citizens 
and  residents  of  Canada  form  a  family 
corporation  with  each  holding  equal  shares  in 
the  corporation.  They  are  able  to  satisfy  all 
other  conditions  set  forth  in  paragraph  (b)(3) 
of  this  stction;  therefore,  the  corporation  is  a 
qualified  recipient  and  as  such  is  entitled  to 
receive  irrigation  water  on  960  acres  or  less 
of  owned  land.  In  this  example,  each  brother 
may  receive  irrigation  water  on  up  to  an 
additional  800  acres  owned  in  legal  entities 
other  than  the  family  corporation. 
Nonresident  aliens  may  receive  irrigation 
water  only  on  lands  held  by  legal  entities  and 
may  not, receive  irrigation  water  on  land  they 
own  directly.  Under  the  discretionary 
provisions,  the  brothers  cannot  meet  the 
requirements  of  a  qualified  recipient  under 
individual  ownership,  as  set  forth  in 
paragraph  (b)|l]  of  this  section,  since  none 
are  citizens  of  the  United  States  or  residents 
aliens  thereof 

Example  (3).  Corporation  A  is  a  qualified 
recipient  receiving  irrigation  water  on  a 
landholding  of  960  acres.  Farmer  Brown  is 
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also  a  qualified  recipient  who  owns  25 
percent  of  Corporation  A  and  farms  800  acres 
of  owned  land  using  irrigation  water.  In  this 
instance,  Fanner  Brown  exceeds  his 
individual  ownership  entitlement  by  80  acres 
and  must  either  divest  an  appropriate  share 
of  his  ownership  in  Corporation  A  or 
designate  80  acres  owned  as  ineligible. 

Example  (4).  Corporation  W  and 
Corporation  X.  subsidiaries  of  Corporation  Z. 
each  own  480  acres  in  District  A  which  has 
amended  its  contract  to  conform  to  the 
discretionary  provisions.  The  landholdings  of 
Corporation  W  and  X  are  counted  against  the 
entitlement  of  the  parent  corporation. 
Corporation  Z.  Since  Corporation  Z  is  a 
qualified  recipient,  all  of  the  960  acres  are 
eligible  to  receive  irrigation  watei. 

(4)  Trusts.  An  individual  or  corporate 
trustee  holding  land  in  a  fiduciary 
capacity  is  not  subject  to  the  ownership 
or  pricing  limitations  imposed  by  title  II 
nor  any  other  provisions  of  Federal 
Reclamation  law;  provided,  the  trust 
agreement:  is  in  writing  and  is  approved 
by  the  Secretary,  identifies  the 
beneficiaries,  and  describes  the 
interests  of  the  beneficiaries.  However, 
the  interest  of  each  beneficiary 
(qualified  or  limited  recipient)  in  trust 
land  in  combination  with  other  land 
directly  or  indirectly  owned  by  such 
beneficiary  shall  not  exceed  the 
ownership  entitlement  of  title  II  unless 
the  land  is  either  under  recordable 
contract  or  was  acquired  and  is  eligible 
under  the  involuntary  acquisition 
process  provided  in  §  426.16. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Bank  X  is  the  trustee  for  five 
trusts,  each  of  which  has  more  than  one 
beneficiary.  The  trusts  contain  1,280,  960.  640, 
800,  and  400  acres,  respectively.  The  land  in 
the  trusts  is  in  districts  which  have  amended 
their  contracts  to  conform  to  the 
discretionary  provisions  of  title  II.  Since  the 
ownership  and  pricing  limitations  of  title  II 
do  not  apply  to  Bank  X  as  trustee  for  the 
trusts,  all  4,080  acres  in  the  five  trusts  are 
eligible  to  receive  irrigation  water  at  the 
contract  rate.  However,  if  a  beneficiary 
owned  directly  or  indirectly  other  irrigation 
land  which,  when  combined  with  his 
beneficial  interest  in  the  subject  trust,  caused 
him  to  exceed  the  960-acre  ownership 
limitation,  that  beneficiary  would  be  required 
to  designate  the  nonexcess  land  for  which 
irrigation  water  could  be  supplied. 

Example  (2).  Fanner  X,  a  qualified 
recipient,  establishes  a  testamentary  trust  by 
placing  640  acres  of  his  land  receiving 
irrigation  water  in  a  trust  for  his  minor  child 
upon  his  death.  Farmer  X  designates  his 
brother  as  trustee  for  the  trust.  The  land  is 
located  in  a  district  which  has  amended  its 
contract  to  come  under  the  discretionary 
provisions  of  title  II.  The  brother,  who  is 
designated  as  trustee  for  the  trust,  owns  800 
acres  in  the  same  district  which  receives  an 
irrigation  water  supply.  Farmer  X  dies,  and 
the  testamentary  trust  he  has  established  is 
activated.  The  brother,  as  trustee,  is  entitled 


to  receive  irrigation  water  for  the  land  in 
trust  as  well  as  the  land  he  owns. 

Note.— The  land  placed  in  the  testamentarj' 
trust  by  Farmer  X  would  be  counted  against 
his  entitlement  during  his  lifetime  as  long  as 
the  land  remained  in  his  ownership. 

Example  (3j.  Farmer  X,  a  qualified 
recipient,  owns  960  acres  eligible  to  receive 
irrigation  water.  He  decides  to  place  160 
acres  of  this  land  in  a  living  trust  with  his 
daughter  as  the  life  tenant.  The  160  acres  of 
trusted  land  shall  be  attributed  to  the 
daughter's  entitlement  if  she  is  independent. 
If  she  is  a  dependent,  the  160  acres  of  Unisted 
land  shall  be  attributed  to  Farmer  X  or  to  the 
person  upon  whom  she  is  dependent. 

(c)  Limited  recipient  entitlement. 
Except  as  provided  in  §§  426.9.  426.11. 
and  426.16.  a  limited  recipient  is  entitled 
to  irrigate  640  acres  of  owned  land  with 
irrigation  water.  This  entitlement 
applies  on  a  wesfwide  basis.  All  legal 
entities  established  under  State  or 
Federal  law  benefiting  more  than  25 
persons  are  limited  i^cipients  provided 
they  have  met  the  contract  requirements 
for  a  limited  recipient  as  set  forth  in 
5  426.5.  In  a  corporate  ownership, 
irrigation  land  held  by  a  subsidiary 
entity  is  counted  against  the  ownership 
of  its  parent  entity.  The  requirement  of 
U.S.  residency  does  not  apply  to  aliens 
who  have  an  interest  in  a  limited 
recipient.  However,  a  nonresident  alien 
may  not  receive  irrigation  water  for  a 
cumulative  westwide  ownership  in 
excess  of  960  acres  through  corporate  or 
any  other  legal  entity  ownership 
arrangement. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  ABC  Fertilizer  Company  is  a 
corporation  registered  in  Nebraska  and  owns 
640  acres  in  District  A.  District  A  has 
amended  its  contract  to  conform  to  the 
discretionary  provisions  of  title  II.  ABC 
Fertilizer  Company  benefits  more  than  25 
persons  and  therefore  automatically  becomes 
a  limited  recipient,  with  all  640  acres  of 
owned  land  in  the  corporation  eligible  to 
receive  irrigation  water. 

Example  (2).  XYZ  Land  Company,  a 
corporation  benefiting  more  than  25  persons 
and  registered  in  the  State  of  California, 
owns  320  acres  in  District  A.  In  the  absence 
of  district  action,  the  company  makes  an 
irrevocable  election  to  conform  to  the 
discretionary  provisions  of  title  II.  Thereby 
XYZ  Land  Company  becomes  a  limited 
recipient  and  is  entitled  to  receive  irrigation 
water  on  640  acres  or  less  owned  westwide. 

Example  (3).  CDE  Development  Company 
is  a  corporation  with  more  than  25 
shareholders  which  chose  to  incorporate  in 
the  Greater  Antilles.  CDE  Development 
Company  buys  320  acres  in  a  district  which 
has  amended  its  contract  to  conform  to  the 
discretionary  provisons  of  title  II.  However, 
until  such  time  as  CDE  Development 
Company  establishes  itself  as  a  legal  entity 
under  Slate  or  Federal  law,  none  of  its  land  is 
eligible  for  irrigation  water.  Had  CDE 


Development  Company  been  receiving 
irrigation  water  on  160  acres  prior  to  the 
district's  amendment,  it  could  have  continued 
to  receive  irrigation  water  for  5  years  under 
the  conditions  set  forth  in  §  426.11. 

Example  (41.  Corporation  X  owns  640 
acres  in  District  A  as  does  Corporation  Y. 
Both  are  subsidiaries  of  Corporation  Z. 
District  A  has  amended  its  contract  to 
conform  to  the  discretionary  provisions  of 
title  II.  The  landholdings  of  Corporation  X 
and  Y,  since  they  are  subsidiaries  of 
Corporation  Z,  are  counted  against  the 
entitlement  of  the  parent  corporation. 
Corporation  Z.  Corporation  Z  is  a  limited 
recipient;  therefore,  only  640  acres  of  the 
1,280  acres  are  eligible  to  receive  irrigation 
water. 

Example  (5).  Farmer  X,  a  qualified 
recipient,  owns  960  acres  of  land  receiving  an 
irrigation  water  supply.  Farmer  X  is  also  a 
shareholder  in  the  XYZ  Corporation,  a 
limited  recipient,  which  receives  irrigation 
water  for  640  acres  it  owns.  Farmer  X's 
interest  in  the  land  in  the  XYZ  Corporation  is 
not  counted  against  his  entitlement  because 
he  holds  less  than  4  percent  of  the  stock  in 
the  limited  recipient  corporation.  §  426.10(0). 
Thus.  Farmer  X  is  entitled  to  receive 
irrigation  water  for  the  960  acres  he  owns, 
and  the  XYZ  Corporation  is  entitled  to 
receive  irrigation  water  for  the  640  acres  it 
owns. 

(d)  Prior  law  recipients — (1) 
Individuals.  Individuals  are  entitled  to 
receive  irrigation  water  on  a  maximum 
of  160  acres  owned  in  each  district: 
provided,  the  land  was  acquired  on  or 
before  December  6. 1979.  The  160-acre 
entitlement  for  an  individual  applies  on 
a  westwide  basis  to  all  land  acquired 
after  December  6. 1979. 

(i)  The  application  of  this  nile  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  owns  160  acres  of 
irrigation  land  in  each  of  four  districts.  None 
of  the  districts  in  which  Farmer  X  owns  land 
has  amended  its  contract  to  conform  to  the 
discretionary  provisions,  and  Fanner  X  held 
title  to  the  land  prior  to  December  6, 1979. 
Thus.  Farmer  X  remains  eligible  to  receive 
irrigation  water  on  the  640  acres  owned  in  the 
four  different  districts. 

Note. — If  title  to  the  irrigated  land  changes 
hands,  the  160-acre  westwide  entitlement  will 
automatically  apply  to  the  transferred  land. 

Example  (2).  Farmer  Y  owns  160  acres  in 
each  of  two  nonamending  districts,  and  all  of 
the  acreage  is  eligible  for  irrigation  water  by 
virtue  of  the  fact  Farmer  Y  owned  the  land 
prior  to  December  6. 1979.  On  January  1, 1983, 
Farmer  Y  purchases  another  160  acres  of 
Farmer  Z's  nonexcess  land  which  is  located 
in  a  third  nonamending  district.  The  land 
newly  purchased  in  this  district  becomes 
ineligible  for  service  until  such  time  as  it  is 
either  sold  to  an  eligible  buyer  at  a  price 
approved  by  the  Secretary,  the  sale  is 
canceled,  the  land  is  redesignated  with 
approval  by  the  Secretary,  or  Farmer  Y 
becomes  subject  to  the  provisions  as  set  forth 
in  §  426.11(c)(2)(i). 
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(2)  tlusband  and  wife.  A  husband  and 
wife,  or  surviving  spouse  until 
remarriage,  are  entided  to  receive 
irrigation  water  on  a  maximum  of  320 
acres  of  land  jointly  owned  in  each 
district;  provided,  each  spouse  holds  an 
equal  interest  and  provided  further  that 
the  land  was  acquired  on  or  before 
December  6, 1979.  The  160-acre 
entitlement  for  an  individual  (320  acres 
for  husband  and  wife)  applies  on  a 
westwide  basis  to  all  land  acquired 
after  December  6, 1979. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  Farmer  X  and  his  wife  own  320 
acres  of  irrigation  land  in  District  A  and  also 
320  acres  In  District  B.  The  couple  purchased 
both  parcels  of  land  in  1976.  Districts  A  and  B 
remain  subject  to  prior  law.  and  Farmer  X 
and  his  wife  have  not  made  an  irrevocable 
election.  Since  the  land  was  purchased  prior 
to  December  8. 1979.  Farmer  X  and  his  wife 
are  entitled  to  receive  irrigation  water  on  all 
320  acres  in  each  district.  The  couple  has 
reached  the  limit  of  their  ownership 
entitlement  for  receiving  irrigation  water  in 
these  two  districts. 

(3)  Tenants-in-common  and  joint 
tenancies.  Each  individual  in  a  tenancy- 
in-common  or  a  joint  tenancy  subject  to 
prior  law  is  entitled  to  receive  irrigation 
water  on  a  maximum  of  160  acres 
owned  through  his  or  her  interest  in  the 
tenancy.  A  prior  law  recipient  may 
receive  irrigation  water,  through  this 
interest  and  any  other  ownership 
arrangements,  on  no  more  than  160 
acres  owned  in  each  district;  provided, 
the  land  was  acquired  on  or  before 
December  6, 1979.  The  160-acre 
entitlement  for  an  individual  (320  acres 
for  a  married  couple)  applies  on  a 
westwide  basis  to  all  land  acquired 
after  December  6, 1979.  An  individual 
subject  to  the  discretionary  provisions, 
through  his  or  her  interest  in  a  prior  law 
tenancy  and  any  other  ownership 
arrangements,  may  receive  irrigation 
water  on  no  more  than  960  acres 
westwide. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example-  Fanner  X  and  Fanner  Y  have 
formed  a  tenancy-in-common  in  which  each 
holds  equal  interest.  The  tenancy  owns  320 
acres  of  irrigation  land  in  District  A.  District 
A  has  not  amended  its  contract  to  become 
subject  to  the  discretionary  provisions.  Both 
Farmers  X  and  Y  own  irrigation  land  only 
through  their  interests  in  the  tenancy: 
however.  Farmer  Y  wishes  to  purchase 
additional  land  in  the  district  so  he  makes  an 
irrevocable  election. 

Since  the  tenancy  remains  subject  to  prior 
law.  Farmers  X  and  Y  may  each  receive 
irrigation  water  on  a  maximum  of  160  acres 
through  their  interests  in  the  entity. 
Therefore,  the  tenancy's  320  acres  remain 
eligible  to  receive  irrigation  water,  but  the 


tenancy  and  Farmer  X  have  both  reached  the 
limitl  of  their  ownership  entitlements  under 
prior  law.  However,  as  a  qualified  recipient. 
Farmer  Y  may  receive  inigation  water  on  an 
additional  800  acres  of  land  owned  either  as 
an  individual  or  through  other  ownership 
arrangements. 

(4)  Partnerships.  Each  individual  who 
is  a  partner  in  a  partnership  subject  to 
prior  law  is  entitled  to  receive  irrigation 
water  on  a  maximum  of  160  acres 
owned  through  his  or  her  interest  in  the 
partnership,  provided  each  partner  has  a 
separable  interest  in  the  partnership  and 
the  right  to  alienate  that  interest.  A  prior 
law  recipient  may  receive  irrigation 
water,  through  this  interest  and  any 
other  ownership  arrangements,  on  no 
more  than  160  acres  in  each  district, 
pro\nded  the  land  was  acquired  on  or 
before  December  6, 1979.  A  partner 
subject  to  the  discretionary  provisions, 
through  his  or  her  interest  in  the 
partnership  and  any  other  ownership 
arrangements,  may  receive  irrigation 
water  on  no  more  than  960  acres 
westwide.  A  partnership  in  which  each 
parttier  does  not  have  a  separable 
intelest  and  the  right  to  alienate  that 
interest  is  entitled  to  receive  irrigation 
water  on  a  maximum  of  160  acres  of 
land  owned  by  the  partnership. 

(iJThe  application  of  this  rule  may  be 
Ululated  by  the  following: 

Expmple.  XYZ  Farms,  a  partnership 
composed  of  four  individuals  who  hold  equal 
and  Reparable  interests  in  the  partnership, 
ownl  960  acres  of  irrigation  land  located  in 
Distinct  A.  District  A  has  not  amended  its 
contlact  to  become  subject  to  the 
disci)etionary  provisions.  XYZ  Farms  and  two 
of  th0  partners  are  subject  to  prior  law;  the 
othel  two  partners  have  made  irrevocable 
elections.  Neither  XYZ  Farms  nor  any  of  the 
partaers  owns  irrigation  land  outside  the 
partnership.  Based  on  these  facts,  each 
partter  may  own  and  receive  irrigation  water 
on  a^maxtmum  of  160  acres  through  the 
parttership.  Therefore.  640  of  XYZ  Farms'  960 
acre!  are  entitled  to  receive  irrigation  water. 
The  two  partners  who  have  made  irrevocable 
elecfions  may  each  purchase  and  receive 
irrigation  water  on  another  800  acres  outside 
the  partnership  in  order  to  complete  their 
individual  960-acre  ownership  entitlement  for 
qualified  recipients. 

(5(1  Corporations.  All  corporations  are 
considered  to  be  individual  entities  and 
as  such  are  entitled  to  receive  irrigation 
water  on  a  maximum  of  160  acres 
owned  in  each  district;  provided,  the 
land  was  acquired  on  or  before 
Deoember  6, 1979.  The  180-acrc 
entitlement  applies  on  a  westwide  basis 
for  dl  land  acquired  after  December  6, 
1970.  No  shareholder  iir  a  corporation 
through  his  or  her  interest  in  the 
corporation  and  any  other  ownership 
arrangement  shall  receive  irrigation 
water  on  land  owned  in  excess  of  his  or 


her  individual  entitlement  under 
Reclamation  law.  Irrigation  land  held  by 
a  subsidiary  entity  is  counted  against 
the  ownership  entitlement  of  its  parent 
entity.     | 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Two  brothers  are  the  sole 
stockholders  and  hold  equal  shares  in 
Corporation  XYZ.  The  corporation  owns  160 
acres  of  irrigation  land  in  District  A.  District 
A  has  not  amended  its  contract  to  become 
subject  to  the  discretionary  provisions  and 
neither  the  brothers  nor  the  corporation  has 
made  an  irrevocable  election.  Thus,  the 
corporation  has  reached  its  ownership 
entitlemeilt  for  receiving  irrigation  water 
under  prior  law.  Based  on  their  50  percent 
interests  in  the  corporation,  80  acres  will  be 
counted  against  each  of  the  two  brothers' 
individual  entitlements.  Each  brother  may 
also  purchase  and  receive  irrigation  water  on 
another  80  acres  outside  the  corporation  to 
complete  tiis  individual  160-acre  ownership 
entitlemeijt. 

Exampte  (2).  Corporation  ABC  owns  320 
acres  in  DJistrict  A.  Corporation  ABCs  two 
shareholders.  Farmer  X  and  Fanner  Y.  hold 
equal  interests  in  the  corporation.  Both 
District  A^and  Farmer  X  are  subject  to  prior 
law;  however.  Farmer  Y  is  a  qualified 
recipient  by  virtue  of  having  made  an 
irrevocable  election.  As  a  corporation  subject 
to  prior  iatw,  only  160  of  Corporation  ABC's 
320  acres  ure  eligible  to  receive  irrigation 
water.  Eighty  acres  of  the  corporation's 
ownershij)  is  attributed  to  each  shareholder. 
As  a  prioi  law  recipient.  Farmer  X  may 
receive  Irrigation  water  on  another  80  acres 
of  irrigation  land  through  ownership 
arrangements  outside  the  corporation  in 
order  to  dumplete  his  individual  160-acre 
ownership  entitlement.  To  complete  his  960- 
acre  ownership  entitlement  as  a  qualiHed 
recipient.  Farmer  Y  may  receive  irrigaliun 
water  on  bn  additional  880  acres  outside  the 
corporation. 

Example  (3).  Corporation  P  and 
Corporatiitin  S.  which  are  established  under 
Canadian  law.  each  owns  160  acres  of 
irrigation  land  in  District  A.  Corporation  S  is 
a  wholly  owned  subsidiary  of  Corporation  P. 
District  Aihas  not  amended  its  contract  to 
become  siibject  to  the  discretionary 
provisionf.  Since  Corporation  S  is  a 
subsidiary  of  Corporation  P.  its  entitlement  is 
counted  against  Corporation  P.  Therefore, 
only  160  acres  of  the  320  acres  are  eligible  to 
receive  irrigation  water. 

(6)  Triists.  Land  held  by  an  individual 
or  corpofate  trustee  in  a  fiduciary 
capacity  is  not  subject  to  the  ownership 
limitations  imposed  by  prior  law. 
However,  the  interest  of  each 
beneficiary  in  the  trust  land  in 
combinarton  with  other  land  he  or  she 
may  own  shall  not  exceed  the 
ownership  entitlement  of  prior  law. 

(e)  Exemptions  from  ownership 
/imitation.  Irrigation  land  owned  in 
districts,  which  have  been  exempted. 
§  426.13(ia)  (1)  and  (2),  will  not  be 
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counted  against  ownership  entitlement. 
Neither  will  isolated  tracts. 
§  426.13(a)(4).  be  counted  against 
ownership  entitlement. 

(f)  How  ownership  entitlement  is  to  be 
computed.  With  the  exception  of  land 
under  recordable  contract.  §  426.11(e). 
all  designated  nonexcess  land, 

§  426.11(b),  and  all  acreage  receiving 
irrigation  water  on  other  than  a 
temporary  or  short-term  basis,  as 
defined  in  §  426.13(a)(3),  from  a 
Reclamation  project  in  a  district  which 
is  subject  to  acreage  limitation  shall  be 
counted  against  the  appropriate 
ownership  entitlement:  i.e..  qualified 
recipient,  limited  recipient,  etc. 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1/.  Farmer  X.  a  qualified 
recipient,  owns  1,400  acres  in  District  A  and 
hns  designated  960  acres  as  nonexcess  and 
eligible  to  receive  irrigation  water.  Even 
though  Farmer  X  may  not  irrigate  all  960 
acres  every  year,  all  of  the  designated 
acreage  is  counted  against  his  entitlpment. 

Example  I2j.  Farmer  Y,  a  qualified 
recipient,  owns  640  acres  receiving  irrigation 
water  in  District  A.  Farmer  Y  also  owns  320 
acres  which  are  not  in  a  district,  but  Farmer 
Y  has  entered  into  a  10-year  contract  with  the 
United  States  for  irrigation  water  for  that 
land.  All  960  acres  receiving  irrigation  water 
must  be  counted  for  purposes  of  determining 
ownership  entitlement. 

Example  (3).  Farmer  Z,  a  prior  law 
recipient,  owns  180  acres  in  District  A.  This 
acreage  was  classified  as  to  its  arability 
during  project  planning  and  only  120  acres 
were  deemed  irrigable  and  eligible  to  receive 
irrigation  water.  Some  years  subsequent  to 
this  determination.  Farmer  X  installed  a 
center  pivot  irrigation  system  and  now 
irrigates  160  acres  with  the  same  amount  of 
water  as  he  once  used  to  irrigate  120  acres. 
For  purposes  of  entitlement,  all  160  acres 
must  be  counted. 

(g)  Multidibtrict  ownerships. 
Landowners  may  own  irrigable  and/or 
irrigation  land  in  more  than  one  district 
(multidistrict  ownerships).  If  any  one  of 
the  districts  in  which  a  landowner  owns 
irrigation  land  becomes  subject  to  the 
discretionary  provisions,  the 
multidistrict  landowner  automatically 
becomes  subject  to  the  discretionary 
provisions.  Thus,  the  irrigation  land 
owned  by  that  recipient  in  all  districts 
becomes  subject  to  the  acreage 
entitlement  of  a  qualified  or  limited 
recipient,  provided  the  landowner  can 
meet  the  requirement  for  being  such  a 
recipient.  However,  as  set  forth  in 
§426.5,  a  contract  action  which  causes  a 
district  to  be  subject  to  the  discretionary 
provisions  is  binding  on  individuals  and 
legal  entities  with  landholdings  within 
that  district  but  is  not  binding  on  the 
members  of  legal  entities  as  to  their 
landholdings  outside  the  legal  entity  if 
the  individual  owns  no  irrigation  land 


within  the  district.  If  a  landowner  with 
multidistrict  ownership  makes  an 
irrevocable  election  in  one  district,  the 
irrigation  land  he,  she,  or  it  owns  in  all 
districts  becomes  subject  to  the 
discretionary  provisions.  As  stated  in 
section  42e.5(d).  an  irrevocable  election 
by  a  multidistrict  landowner  which  is  a 
legal  entity  shall  be  binding  on  the  legal 
entity  but  not  on  the  members  of  that 
entity.  If  all  districts  in  which  a  prior 
law  recipient  holds  irrigation  land 
remain  subject  to  prior  law,  the  160-acre 
ownership  entitlement  shall  apply  on  a 
district-by-district  basis,  provided  the 
land  was  acquired  prior  to  December  6. 
1979.  If  any  of  the  owned  land  was 
acquired  after  December  6, 1979.  its 
eligibility  will  be  determined  on  a 
westwide  basis. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  is  a  U.S.  citizen 
and  owns  160  acres  in  each  of  Districts  A.  B, 
C,  and  D.  All  of  this  land  is  receiving 
irrigation  water.  District  A  amends  its 
contract  to  conform  to  title  II.  Thereby, 
Landowner  X  automatically  becomes  a 
qualified  recipient  by  virtue  of  the  fact  he  is  a 
LI.S.  citizen  and  is  entitled  to  receive 
irrigation  water  on  960  acres  owned 
westwide.  Since,  in  this  case.  Landowner  X's 
total  present  ownership  is  640  acres,  he 
would  be  entitled  to  receive  irrigation  water 
on  another  320  acres  owned. 

Example  (2).  Landowner  Y  is  a  citizen  of 
the  United  States  and  owns  160  acres  in  each 
of  Districts  A.  B,  C,  D,  E.  and  P.  All  of  his 
land  is  receiving  irrigation  water.  In  the 
absence  of  district  action,  Landoiyner  Y 
makes  an  irrevocable  election  in  District  A. 
By  this  action  Landowner  Y  automatically 
becomes  a  qualified  recipient  and  all  owned 
land  receiving  water  in  Districts  B,  C,  D.  E. 
and  F  must  be  included  in  his  ownership 
entitlement  considerations.  Since  in  this  case 
the  landowner  already  owns  960  acres  of 
irrigation  land,  he  has  reached  his  maximum 
ownership  entitlement. 

(h)  Loss  of  eligibility.  An  owner  who 
is  receiving  irrigation  water,  and 
acquires  additional  irrigable  land,  shall 
lose  eligibility  on  any  newly  purchased 
land  that  exceeds  the  owner's 
entitlement  unless: 

(1)  If  irrigation  facilities  are  available 
to  land  which  is  purchased  from 
nonexcess  status  in  excess  of  an 
owner's  entitlement,  eligibility  shall  be 
reestablished  if  the  land  is  (i) 
redesignated  as  nonexcess,  §  426.11(b). 
or  (ii)  sold  at  a  price  approved  by  the 
Secretary  to  an  eligible  buyer,  (iii)  the 
sale  is  canceled,  or  (iv)  if  the  landoMmer 
is  a  prior  law  recipient  such  land  can 
regain  eligibility  if  the  landowner 
becomes  subject  to  the  discretionary 
provisions  and  redesignates  such  land 
up  to  his  entitlement  as  nonexcess,  as 
set  forth  in  8428,ll(c)(2)(i). 


(2)  In  the  case  of  land  for  which 
irrigation  water  is  not  available  because 
facilities  have  not  been  constructed  to 
provide  such  water,  the  landholder  may. 
in  addition  to  the  options  available  in 
the  preceding  paragraph,  place  the  land 
under  recordable  contract. 

(i)  The  principles  of  this  rule  are 
illustrated  by  the  following: 

Example.  Farmer  X  meets  all  of  the  criteria 
for  a  qualified  recipient  as  set  forth  in 
S  426.6(b)(1)  but  remains  under  prior  law. 
Farmer  X  irrigates  160  acres  of  owned  land  in 
District  A  as  he  is  entitled  to  do.  Subsequent 
to  his  determination  of  eligibility.  Farmer  X 
buys,  in  District  B,  a  160-acre  farm  which  is 
also  receiving  irrigation  water.  All  land 
purchased  by  Fanner  X  in  District  B  thereby 
becomes  ineligible  for  service  until  such  time 
as  Farmer  X  either  redesignates  the  land  as 
nonexcess,  cancels  the  sale,  sells  the  farm  in 
District  B  at  a  price  approved  by  the 
Secretary,  or  he  malies  the  land  eligible  by 
electing  to  come  under  the  discretionary 
provisions.  If  the  160  acres  which  Farmer  X 
purchased  had  never  received  irrigation 
water  and  were  in  an  area  for  which  water 
distribution  facilities  had  not  been 
constructed,  Farmer  X  could,  as  provided  for 
in  i  426.11(e),  place  the  160  acres  under 
recordable  contract  when  the  facilities 
became  available  to  serve  the  land. 

§  426.7    LM»ing  and  ful»<ost  prtctng. 

(a)  What  constitutes  a  lease.  A  lease 
is  a  contract  by  which  one  party  (the 
landlord  or  lessor)  gives  to  another  (the 
tenant  or  lessee); 

(1)  The  use  and  possession  of  land 
(including,  in  some  cases,  associated 
buildings,  machinery,  etc.): 

(2)  For  a  specified  time. 

(3)  For  agreed  upon  payments  (cash  or 
other  consideration);  and 

(4)  The  lessee  assumes  the  economic 
risk  in  the  operation  and  management  of 
the  leased  land. 

(1)  Exceptions,  (i)  Management 
arrangements  or  consulting  agreements 
in  which  (1)  the  manager  or  consultant 
performs  a  management  or  consulting 
service  for  the  landowner  for  a  fee  but 
does  not  assume  the  economic  risk  in 
the  farming  operation,  and  (2)  the 
landowner  retains  the  right  to  the  use 
and  possession  of  the  land,  is 
responsible  for  payment  of  the  operating 
expense,  and  is  entitled  to  receive  the 
profits  from  the  farming  operation,  shall 
not  be  considered  a  lease.  At  the 
Secretary's  request,  the  landowner  shall 
be  responsible  for  providing  information 
concerning  a  farm  management 
arrangement  or  a  consulting 
arrangement. 

(A)  The  application  of  this  nile  may 
be  illustrated  as  follows: 

Example  (1).  (a)  Farmer  W  is  a  surviving 
spouse  who  has  elected  under  the 
discretionary  provisions  and  receives 
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irrigation  water  on  960  acres  in  District  A. 
Her  son.  Fanner  S,  is  subject  to  prior  law  and 
owns  and  receives  water  on  160  acres,  also  in 
District  A.  (b)  In  addition  to  farming  his  own 
160  acres.  Farmer  S  operates  Farmer  W's 
equipment  in  performance  of  all  the  physical 
farm  work  on  his  mother's  960  acres  and 
receives  compensation  for  such  services, 
which  does  not  consist  of  a  share  of  the  crop 
or  is  not  based,  in  advance,  on  the  degree  of 
economic  success  or  failure  of  the  production 
or  marketing  of  the  crop.  Farmer  W  retains  at 
all  times  the  economic  risk  associated  with 
both  crop  production  and  marketing  from  her 
960  acres.  Such  an  arrangement  between 
Farmer  W  and  Farmer  S  constitutes  a  farm 
management  arrangement  and  not  a  lease. 

Example  (2).  Same  facts  as  in  example  (1). 
part  (a).  In  addition  to  farming  his  own  160 
acres.  Farmer  S  has  use  and  possession  of  his 
mother's  land  and  utilizes  his  farm  equipment 
in  the  operation  of  his  mother's  farm  in 
exchange  for  a  fee.  The  fee  received  by 
Farmer  S  depends  materially  upon  the  degree 
of  economic  success  or  failure  of  the  crop 
production  or  marketing  of  the  crops  grown 
on  his  mother's  farm.  This  arrangement 
between  Farmer  W  and  Farmer  S  consfitules 
a  lease  and  not  a  farm  management 
arrangement  or  agreement. 

(ii)  Nonreclamation  dependent 
activities.  A  contract  arrangement  for 
nonreclamation  dependent  activities 
which  allow  for  limited  use  of  the  land 
shall  also  not  be  considered  a  lease. 
Examples  of  such  activities  are 
incidental  grazing  or  use  of  crop  residue 
from  irrigated  crops  grown  on  the  land. 

(b)  The  fonn  and  provisions  of  a 
lease — (1)  Present  leases.  All  leases 
must  be  in  writing  and  made  available 
by  the  leaseholders  to  the  Secretary  for 
inspection  at  the  Secretary's  request. 
The  term  of  the  lease  may  not  exceed  10 
years,  including  any  exercisable  option, 
except  in  the  case  of  a  lease  of  land  for 
the  production  of  perennial  crops  having 
an  average  life  of  more  than  10  years.  In 
that  case,  the  lease  may  be  for  a  period 
of  time  equal  to  the  average  life  of  the 
perennial  crop,  as  determined  by  the 
Secretary,  provided  the  lease  does  not 
exceed  25  years. 

(2)  Written  leases  in  existence  prior 
to  October  12.  1962.  Land  under  written 
leases  which  were  in  existence  prior  to 
October  12. 1982,  and  which  have  a 
remaining  term  of  longer  than  10  years 
will  become  ineligible  to  receive 
irrigation  water  after  October  12, 1992, 
unless  the  leased  land  is  used  for  the 
production  of  perennial  crops  having  an 
average  life  of  more  than  10  years.  In 
that  case,  the  leased  land  may  be 
eligible  for  a  period  of  time  equal  to  the 
average  life  of  the  perennial  crop,  as 
determined  by  the  Secretary,  provided 
the  lease  does  not  exceed  25  years. 

(c)  Full-cost  acreage  thresholds.  There 
is  a  limit  on  the  amount  of  land  for 
which  a  landholder  may  receive 


irrigation  water  at  a  non-full-cost  rate. 
The  maximum  acreage  a  landholder  may 
irrigate  with  less-than-full-cost  irrigation 
water  is  called  the  landholder's  non-full- 
cost  entitlement.  All  owned  or  leased 
land  receiving  irrigation  water  counts 
against  a  landholder's  non-full-cost 
entitlement,  with  the  following 
exceptions:  exempt  land,  except  for 
isolated  tracts,  as  provided  in 
§  426,13(a)(4);  and  land  acquired  through 
involuntary  processes,  as  provided  in 
§  426.16.  All  land  counted  against  a 
landholder's  non-full-cost  entitlement 
shall  be  counted  on  a  cumulative  basis 
during  any  one  water  year.  A  landholder 
in  excess  of  the  non-full-cost  entitlement 
may  select  in  each  water  year,  from 
nonexempt  eligible  land  in  the  holding, 
that  lend  which  will  be  subject  to  the 
full-cost  rate.  That  selection  may  include 
owned  land,  leased  land,  land  under 
recordable  contract,  or  a  combination  of 
all  three.  However,  land  under 
recordable  contract  may  not  be  selected 
as  lafid  subject  to  the  full-cost  rate  if 
such  land  is  already  subject  to  full-cost 
pricing  under  an  extended  recordable 
contract  as  provided  in  §426.11(i)(4). 
Once  a  landholder  reaches  the  limits  of 
his  or  her  non-full-cost  entitlement 
during  a  water  year,  the  selection  of 
non-fbll-cost  land  is  binding  for  the 
remainder  of  that  water  year.  Land 
subject  to  full-cost  pricing  due  to  the 
status  of  either  the  owner  or  the  lessee 
can  receive  irrigation  water  only  at  full 
cost.  Districts  shall  collect  full-cost  rates 
from  those  landholders  to  whom  such 
costs  are  attributable  rather  than 
averaging  the  costs  over  the  entire 
district.  Land  which  is  subleased  (the 
lessee  transfers  his  or  her  interest  to  a 
sublessee)  will  be  attributed  to  the 
landholding  of  the  sublessee. 

(1)  Non-full-cost  entitlement  for 
qualified  recipients.  The  non-full-cost 
entitlement  for  qualified  recipients  is  960 
acres,  or  the  class  1  equivalent  thereof, 
computed  on  a  cumulative  basis  during 
any  one  water  year.  The  full-cost  rate 
must  be  paid  for  irrigation  water 
delivered  to  all  eligible  land  owned  or 
leased  in  excess  of  a  qualified 
recipient's  non-full-cost  entitlement, 
except  for  (i)  land  subject  to  a 
recordable  contract  unless  as  otherwise 
provided  in  §§ 426.11(e)  and  426.11(i)(4); 
(ii)  exempt  land  other  than  isolated 
tracts,  as  provided  in  §  426.13(a)(4):  and 
(iii)  land  acquired  through  involuntary 
processes,  as  provided  in  §  426.16. 

(i)  The  apphcation  of  this  rule  may  be 
illustrated  as  follows: 

Example  (1).  Farmer  X.  a  qualified 
recipient,  receives  irrigation  water  on  900  of 
the  960  acres  of  irrigable  land  in  his 
ownership  in  District  A.  Farmer  X  leases  and 
receives  irrigation  water  on  another  320  acres 


in  District  B.  Since  Farmer  X  receives  water 
on  260  acras  in  excess  of  his  non-full-cost 
entitlement,  he  must  select  260  acres — 
whether  owned  land,  leased  land,  or  a 
combination  of  both,  and  pay  the  full-cost 
rate  for  water  delivered  to  that  land. 

Example  (2).  Farmer  Y,  a  qualified 
recipient,  owns  and  receives  irrigation  water 
on  960  acres  in  District  A.  Farmer  Y  decides 
to  lease  all  960  acres  to  another  qualified 
recipient.  Parmer  Z.  Farmer  Z.  however, 
already  farms  960  acres  receiving  irrigation 
water.  Therefore,  the  full-cost  rate  would 
have  to  be  paid  for  irrigation  water  delivered 
to  960  acres  of  Farmer  Z's  landholding. 

Example  (3)  Landholder  X.  a  qualified 
recipient,  owns  500  acres  of  irrigation  land  in 
District  A  which  he  leases  to  another  farmer. 
Landholder  X  also  leases  960  acres  of 
irrigation  land  from  Landholder  Y  in  District 
B.  Thus,  there  are  500  acres  in  Landholder  X's 
total  landholding  which  receive  irrigation 
water  in  excess  of  his  960-acre  non-full-cost 
entitlement  and  for  which  a  full-cost  rate 
must  be  paid. 

Example  (4).  Landholder  Y,  a  qualified 
recipient,  receives  irrigation  water  on  960 
acres  owned  in  District  A  and  800  acres 
leased  in  District  B.  At  the  beginning  of  the 
water  year,  Landholder  Y  selects  360  owned 
acres  plus  600  leased  acres  to  receive 
irrigation  water  at  the  non-full-cost  rate.  He 
pays  the  full-cost  rate  for  water  delivered  to 
the  remaining  800  acres.  In  July.  Landholder  Y 
terminates  the  lease  on  the  600  acres  of 
leased  land  which  are  part  of  his  non-full- 
cost  entitlement.  However,  since  non-full-cost 
acreage  is  counted  against  one's  entitlement 
on  a  cumulative  basis  during  any  one  water 
year.  Landholder  Y  has  already  reached  the 
limits  of  his  non-full-cost  entitlement  for  this 
water  year.  Therefore.  Landholder  Y  may  not 
replace  in  that  water  year  those  600  non-full- 
cost  acres,  even  though  they  no  longer 
receive  irrigation  water,  with  600  acres  from 
his  full-cost  land.  Landholder  Y  must  pay  the 
full-cost  rale  for  irrigation  water  delivered  to 
any  other  land  he  irrigates  during  that  water 
year. 

Example (5).  Landholder  Z,  a  qualified 
recipient,  owns  and  irrigates  1,120  acres,  160 
of  which  are  subject  to  a  nonextended 
recordable  contract.  Landholder  Z  also 
irrigates  160  acres  leased  from  another  party. 
All  of  Landholder  Z's  landholding.  a  total  of 
1,280  acres,  counts  against  his  non-full-cost 
entitlement:  therefore,  he  is  in  excess  of  his 
non-full-cott  entitlement  by  320  acres. 
However,  the  160  acres  under  recordable 
contract  are  not  subject  to  full-cost  pricing,  so 
Landholder  Z  need  select  only  160  acres  from 
his  total  landholding  for  full-cost  pricing. 

(2)  Non'full-cost  entitlement  for 
limited  recipients.  The  non-full-cost 
entitlement  for  limited  recipients  that 
received  irrigation  water  on  or  before 
October  1. 1981,  is  320  acres  or  the  class 
1  equivalent  thereof.  The  non-full-cost 
entitlement  for  limited  recipients  that 
did  not  receive  irrigation  water  on  or 
prior  to  October  1, 1981.  is  zero.  The  full- 
cost  rate  must  be  paid  for  irrigation 
water  delivered  to  all  eligible  land 
owned  or  leased  in  excess  of  a  limited 
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recipient's  non-fuil-cost  enlitlement. 
except  for  (i)  land  subject  to  a 
recordable  contract  unless  as  otherwise 
provided  in  SS  426.11(e}  and  426.11(i)(4); 
(ii)  exempt  land  other  than  isolated 
tracts,  as  provided  in  }  426.13(a)(4):  and 
(iii)  land  acquired  through  involuntary 
processes,  as  provided  in  J  426.16. 

(i)  The  apphcation  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  ABC  Farms  qualifies  as  a 
limited  recipient  but  remains  under  prior  law. 
It  owns  and  was  receiving  irrigation  water  on 
640  acres  in  District  A  prior  to  October  1. 
1981.  Of  the  total,  480  acres  were  and 
continue  to  be  under  a  nonextended 
recordable  contract.  ABC  Farms  may 
continue  to  receive  Irrigation  water  at  the 
non-full-cost  rate  on  the  840  acres  until  the 
end  of  the  recordable  contract  period.  Upon 
electing,  ABC  Farms  may  amend  the 
recordable  contract  to  allow  it  to  own  and 
receive  irrigation  water  on  640  acres  owned. 
ABC  Farms  may  receive  irrigation  water  at 
the  non-full-cost  rate  on  320  acres,  but  it  must 
pay  the  full-cost  rate  on  the  additional  320 
acres  owned. 

Example  (2).  XYZ  Farms,  a  limited 
recipient,  owns  640  acres  of  land  eligible  to 
receive  irrigation  water.  The  purchase  of  the 
land  took  place  after  October  1, 1981,  and 
XYZ  Farms  was  not  receiving  irrigation  water 
on  any  other  land  on  or  before  October  1, 
1981.  Therefore,  in  order  for  XYZ  Farms  to 
receive  irrigation  water  for  any  eligible  land, 
it  must  pay  the  full-cost  rate  for  that  water. 

Example  (3).  FGH  Fertilizer  Company,  a 
limited  recipient,  buys  160  acres  of  land 
receiving  irrigation  wafer  in  District  A.  The 
purchase  of  the  land  is  made  subsequent  to 
October  1, 1981.  However,  the  company  was 
receiving  irrigation  water  on  160  leased  acres 
in  District  B  prior  to  October  1, 1981. 
Therefore,  the  160  acres  recently  purchased 
are  ehgible  to  receive  irrigation  water  at  the 
non-fuTl-cost  rate.  If  FGH  Fertilizer  Company 
buys  or  leases  additional  land,  the  company 
would  have  to  select  and  pay  the  full-cost 
rate  for  any  irrigation  water  delivered  to  land 
in  excess  of  its  320-acre  non-full-cost 
entitlement. 

Example  (4).  The  XYZ  Corporation,  a 
limited  recipient  owns  640  acres  of  irrigation 
land  in  District  A.  Since  the  corporation  was 
receiving  irrigation  water  prior  to  October  1, 
1981,  it  is  entitled  to  irrigate  320  acres  at  the 
non-full-cost  rate  and  320  acres  at  the  full- 
cost  rate.  If  the  corporation  were  to  lease  the 
owned  land  subject  to  full  cost  to  another,  the 
full-cost  rate  would  still  apply. 

(3)  Non-fuU-cost  entitlement  for  prior 
law  recipients.  There  is  no  full-cost 
pricing  requirement  until  April  13, 1987, 
for  prior  law  recipients,  unless  their  land 
becomes  subject  to  full-cost  pricing 
through  leasing  to  or  from  a  party 
subject  to  the  discretionary  provisions. 
As  of  April  13. 1987,  the  full-cost  rate 
must  be  paid  for  irrigation  water 
delivered  to  all  land  leased  in  excess  of 
a  prior  law  recipient's  maximum 
ownership  entitlement  as  set  forth  in 
§  426.6(d);  provided  however,  that  for 


the  purpose  of  computing  the  acreage 
subject  to  the  full-cost  rate,  all  owned 
and  leased  land  receiving  water 
westwide  must  be  considered  and 
further  provided,  that  the  full-cost  rate 
will  not  apply  to  water  delivered  to  land 
in  excess  of  a  prior  law  recipient's  non- 
full-cost  entitlement  if  the  land  is  (i) 
subject  to  a  recordable  contract  imless 
as  otherwise  provided  in  8§  426.11(e) 
and  426.11(i)(4);  (ii)  exempt  other  than 
isolated  tracts,  as  provided  in 
§  426,13{a)(4);  (iii)  acquired  through 
involuntary  processes,  as  provided  in 
§  426,16.  A  prior  law  recipient  may 
select  the  land  to  be  subject  to  full  cost 
from  any  owned  or  leased  land  in  his 
landholding,  provided  it  is  eligible  and 
nonexempt. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  and  his  wife  receive 
irrigation  water  on  320  owned  acres  of 
irrigation  land  and  on  40  leased  acres  in 
District  A.  District  A  has  not  amended  its 
contract  to  become  subject  to  the 
discretionary  provisions  and  Farmer  X  and 
his  wife  have  not  made  an  irrevocable 
election.  Since  Farmer  X  and  hit  wife  receive 
irrigation  water  on  40  acres  in  excess  of  their 
320-acre  non-full-cost  entitlemeni,  the  '•fluple 
must  select  40  acres  in  their  landholding  and, 
beginning  April  13. 1987,  pay  the  full-cost-rate 
for  water  delivered  to  that  land.  If  Farmer  X 
and  his  wife  make  an  irrevocable  election  or 
if  District  A  amends  its  contract  to  become 
subject  to  the  discrehonary  provisions,  the 
couple  would  thereby  become  a  qualified 
recipient  with  a  non-full-cosi  entitlement  of 
960  acres.  Since  their  landholding  is  within 
that  entitlement.  Fanner  X  and  his  wife 
would  be  able  to  receive  irrigation  water  at 
the  non-full-cost  rate  on  all  360  acres. 

Example  (2j.  Farmer  X  and  his  wife  lease 
640  acres  of  irrigation  land  in  District  A  and 
another  640  acres  of  irrigation  land  in  District 
B.  Districts  A  and  B  have  not  amended  their 
contracts  to  become  subject  to  the 
discretionary  provisions  and  Farmer  X  and 
his  wife  have  not  made  an  irrevocable 
election.  Since  there  are  960  acres  of  land  in 
excess  of  the  couple's  320-acre  non-full-cost 
enUtlement,  Farmer  X  and  his  wife  must 
select  960  acres  in  their  landholding  and, 
beginning  April  13. 1987,  pay  the  full-cost  rate 
for  water  delivered  to  that  land. 

Example  (3).  Four  brothers  hold  equal  and 
separable  interests  in  a  partnership  they 
formed.  The  partnership  owns  160  acres  of 
irrigation  land  in  District  A  and  also  leases 
another  320  acres  from  Farmer  Y  in  District  B. 
The  partnership  and  Districts  A  and  B  remain 
subject  to  prior  law.  Since  the  partnership's 
landholding  is  within  its  640-acre  non-full- 
cost  entitlement  (160  x  4).  no  full-cost  charges 
will  be  assessed  to  water  delivered  to  any 
land  in  the  holding. 

Example  (4).  Farmer  X,  a  prior  law 
recipient,  owns  5.000  acres  of  irrigation  land 
in  District  A,  4,840  of  which  are  under 
recordable  contract.  He  receives  irrigation 
water  also  on  another  320  acres  which  he 
leases  in  this  same  district.  Beginning  on 


April  13, 1987,  Farmer  X  will  be  receivmg 
irrigation  water  on  5.160  acres  (5,320-160)  in 
excess  of  his  non-full-cosi  entitlement. 
However,  his  recordable  contract  land  is  not 
subject  to  full-cost  pricing:  therefore.  Farmer 
X  must  select  320  acres  (5,ieO-«.a40)  for  full- 
cost  pricing.  Although  his  recordable  contract 
land  is  not  subject  to  full-cost  pricing.  Farmer 
X  may,  at  his  option,  select  part  or  all  of  the 
320  full-cost  acres  from  the  land  under 
recordable  contract  in  lieu  of  his  nonexcess 
or  leased  land. 

(d)  Multidistrict  landholding.  If  a 
landholder  has  multidistrict 
landholdings,  only  one  of  those  districts 
in  which  he  receives  irrigation  water 
needs  to  amend  its  contract  for  the 
landholder  to  automatically  become  a 
qualified  or  limited  recipient  and  the 
landholder's  owned  and/or  leased  land 
receiving  irrigation  water  in  all  districts 
to  become  subject  to  the  discretionary 
provisions.  Furthermore,  a  qualified  or 
limited  recipient  remains  such  a 
recipient  even  after  he  disposes  of  his 
ownership  or  leasehold  interest  in  land 
within  a  district  subject  to  the 
discretionary  provisions.  An  amendment 
by  a  district  is  also  binding  on  legal 
entities  with  landholdings  within  a 
district  but  is  not  binding  on  the 
members  of  the  legal  entity  as  to  their 
landholdings  outside  the  legal  entity  and 
outside  the  district.  In  no  case,  however, 
shall  a  prior  law  recipient  become  a 
qualified  or  limited  recipient  by  virtue  of 
leasing  irrigation  land  from  a  lessor  who 
has  made  an  irrevocable  election. 

(e)  Calculating  full  cost— (\)  What 
constitutes  full  cost.  As  set  forth  in 

I  426.4,  the  term  "full  cost"  means  an 
annual  rate  as  determined  by  the 
Secretary  that  shall  amortize  the 
expenditures  for  construction  properly 
allocable  to  irrigation  facilities  in 
service,  including  all  operation  and 
maintenance  deficits  funded,  less 
payments,  over  such  periods  as  may  be 
required  under  Federal  Reclamation  law 
or  applicable  contract  provisions,  with 
interest  on  both  accruing  from  October 
12. 1982.  on  costs  outstanding  at  that 
date,  or  from  the  date  incurred  in  the 
case  of  costs  arising  subsequent  to 
October  12, 1982.  Operation, 
maintenance,  and  replacement  charges 
required  under  Federal  Reclamation  law 
shall  be  collected  in  addition  to  the  full- 
cost  payment. 

(i)  Amortization  period.  The 
amortization  period  for  calculating  the 
full-cost  rate  shall  be  the  remaining 
balance  of  the  repayment  period  for  the 
district  as  specified  in  its  repayment 
contract.  However,  in  those  cases,  such 
as  in  water  service  contracts,  where 
payment  by  a  district  through  its 
existing  contract  term  will  not  fully 
discharge  its  obligation  for  repayment  of 
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miisn  iicuuii  cusis  diid  where,  in 
accordance  with  the  project 
authorization  the  district  must  renew  its 
water  service  contract,  the  district  may 
extend  the  amortization  period  for  the 
calculation  of  full  costs  by  renegotiating 
its  current  water  service  contract  at  the 
time  it  amends  its  contract  to  conform  to 
the  discretionary  provisions.  The 
amortization  period  may  extend  up  to 
the  expiration  date  of  the  new  contract, 
and  the  term  of  the  new  contract  cannot 
exceed  the  payback  period  authorized 
by  Congress.  In  cases  where  water 
services  rates  are  designed  to 
completely  repay  applicable  Federal 
expenditures  in  a  specific  time  period, 
that  time  period  may  be  used  as  the 
amortization  period  for  full-cost 
calculations  related  to  these 
expenditures.  Such  an  amortization 
period  may  not  exceed  the  payback 
period  authorized  by  Congress. 

(ii)  Allocable  construction 
expenditures.  For  determining  full  cost, 
the  construction  costs  properly  allocable 
to  irrigation  are  those  Federal  project 
costs  which  have  been  assigned  to 
irrigation  within  the  overall  allocation  of 
total  project  construction  costs.  Total 
project  construction  costs  include  all 
direct  expenditures  necessary  to  install 
or  implement  a  project,  such  as 
planning,  design,  land,  rights-of-way, 
water-rights  acquisitions,  construction 
expenditures,  interest  during 
construction,  and  when  appropriate, 
transfer  costs  associated  with  services 
provided  from  other  projects. 

(iii)  Facilities  in  service  (irrigation). 
Facilities  in  service  are  those  facilities 
which  are  in  operation  and  providing 
irrigation  services. 

(iv)  Operation  and  maintenance 
deficits  funded.  O&M  deficits  funded  are 
the  annual  O&M  costs  including  project- 
use  pumping  power  allocated  to 
irrigation  which  have  been  federally 
funded  and  which  have  not  been  paid 
by  the  irrigation  contracting  entity. 

(v)  Payments.  In  calculating  the 
payments  which  have  been  received,  all 
receipts  and  credits  applied  to  repay  or 
reduce  allocated  irrigation  construction 
costs  in  accordance  with  Reclamation 
law,  policy,  and  applicable  contract 
provisions  shall  be  considered.  These 
may  include:  (A)  direct  repayment 
contract  revenues.  (B)  net  water  service 
contract  income,  (C)  contributions.  (D) 
ad  valorem  taxes,  and  (E)  other 
miscellaneous  revenues  and  credits 
excluding  power  and  M&l  (municipal 
and  industrial)  revenues. 

(vi)  Unpaid  balance.  The  unpaid 
balance  is  the  irrigation  allocated 
construction  costs  plus  cumulative 
federally  funded  O&M  deficits,  less 
payments. 


(2)  Calculating  the  full-cost  rate.  The 
Secretary  will  calculate  a  district's  full- 
cost  rate  using  accepted  accounting 
procedures.  The  definition  of  "full  cost" 
contained  in  title  II  does  not  recover 
interest  charges  retroactively  before 
October  12, 1982,  but  interest  charges  on 
the  unpaid  full  cost  do  accrue  from  the 
date  of  the  act.  The  full-cost  rate  for 
amended  contracts  will  be  determined 
as  of  the  date  of  enactment.  The  full-cost 
rate  for  districts  which  enter  into 
contracts  after  the  date  of  enactment 
will  be  determined  at  the  time  the  new 
contract  is  executed.  For  repayment 
contracts,  the  full-cost  rate  will  fix  equal 
annval  payments  over  the  amortization 
period.  For  water  service  contracts,  the 
full-cost  rate  will  fix  equal  payments  per 
acre-foot  of  projected  water  deliveries 
over  the  amortization  period.  If  there  are 
additional  construction  expenditures  or 
the  cost  allocated  to  irrigation  changes, 
then  a  new  full-cost  rate  will  be 
determined.  The  Secretary  will  notify 
the  respective  districts  of  changes  in  the 
full-cost  rate  at  the  time  he  notifies  the 
district  of  other  payments  due  the 
United  States. 

(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

E>tample  (1).  District  A  contains  90.000 
irrigable  acres.  The  construction  costs 
alloqated  to  irrigation  for  the  project  and  to 
be  repaid  by  District  A  amount  to  $240 
milion.  As  of  October  12. 1982,  the  district's 
accumulated  repayments  are  S174  million,  the 
unpaid  obligation  on  District  A's  repayment 
contt'act  is  $66  million,  and  11  years  remain 
on  itb  contract  term.  The  established  annual 
contract  rate  is  $66.67  per  acre.  This  amount 
repays  the  outstanding  balance  of  the 
contractual  obligation  in  11  years.  As  of 
October  12. 1982.  the  unpaid  balance  for  full 
cost  is  $66  million  (allocated  cost,  less 
payments)  or  $733.33  per  acre,  and  the 
applicable  interestrate  is  determined  to  be 
7'/2  percent.  Therefore,  the  equal  annual 
payments  for  full  cost  would  be  $100.24.  This 
payment  is  calculated  using  standard 
amortization  tables  and  is  equivalent  to  the 
annual  payment  necessary  to  retire  a  debt  of 
$73X33  at  a  IVi  percent  rate  of  interest  over 
11  years.  This  rate  will  apply  regardless  of 
when  District  A  amends  its  contract. 

Example  (2).  District  B  has  a  water  service 
contract  which  establishes  a  rate  of  $6.50  an 
acra-foot  for  90,000  acre-feet  of  water 
delivered  to  the  district,  a  rate  which  is  fixed 
over  the  remaining  10  years  of  the  contract 
term.  Currently.  $1.00  of  the  $6.50  rate  is  used 
to  pay  annual  O&M  charges.  The  remainder 
is  credited  to  the  repayment  of  irrigation 
construction  costs,  although  inflation  over  the 
next  10  years  is  expected  to  leave  a  $5.00  per 
acre-foot  payment  to  irrigation,  averaged 
over  the  remaining  10  years.  The  construction 
costs  to  be  repaid  from  irrigation  revenues 
and  assignable  to  be  repaid  by  the  land  in 
District  B  are  $24  million,  and  the  district  has 
paid  $15.5  million  of  those  costs  to  date. 


As  of  October  12, 1982.  the  accumulated 
payments  credited  to  repayment  on 
construction  are  $15.5  million.  The  unpaid 
balance  for  full  cost  is  $8.5  million  ($24 
million  less  $15.5  million),  and  the  applicable 
interest  rate  is  determined  to  be  7V2  percent. 
Amortizing  the  unpaid  balance  over  the 
remaining  contract  term  of  10  years  results  in 
an  annual  full-cost  rate  of  $1,384,016.  or 
$15.38  per  acre-foot.  Normal  O&M  charges 
would  be  collected  annually  in  addition  to 
this  rate. 

Upon  expiration  of  the  current  contract,  the 
district  expects  to  enter  into  a  subsequent 
water  service  contract  in  order  to  expand  its 
water  deliveries.  If  District  B  desires  to 
amortize  its  unpaid  balance  for  full  cost  over 
a  longer  period  than  10  years,  it  can  choose  to 
renegotiate  its  existing  contract  before  the 
current  contract  expires  to  bring  it  into 
conformance  with  current  Bureau  policy. 
When  the  district  renegotiates  its  contract, 
the  unpaid  balance  for  full  cost  could  be 
reamortized.  at  the  district's  option,  for  any 
period  up  to  the  term  of  the  new  water 
service  contract,  which  cannot  exceed  the 
repayment  period  authorized  by  Congress. 
For  example,  suppose  the  new  water  service 
contract  runs  for  18  years  and  is  executed 
immediately.  If  the  district  chooses  to 
amortize  full  cost  over  the  longest 
permissiUe  repayment  period  (18  years),  then 
the  full-cost  rate  would  be  $10.88  per  acre- 
foot.  If  the  district  chooses  to  amortize  over 
15  years,  the  full-cost  rate  would  be  $11.96 
per  acre-foot,  assuming  the  unpaid  costs 
remain  the  same. 

Example  (3).  District  C  contains  90.000 
irrigable  acres,  and  the  construction  costs 
allocated  to  irrigation  for  the  project  and 
assignable  to  be  repaid  amount  to  $240 
million.  As  of  October  12, 1982.  the 
accumulated  repayments  of  the  district  are 
$174  million.  The  district's  repayment 
obligation  is  $200  million.  (The  $40  million 
difference  between  construction  costs 
allocated  to  irrigation  and  the  repayment 
obligation  is  scheduled  to  be  paid  from  other 
project  revenues.)  The  unpaid  obligation  on 
District  Cs  repayment  contract  is  $26  million, 
and  11  years  remain  on  its  contract  term.  The 
annual  rate  established  by  the  contract  is 
$26.26  per  acre.  This  amount  repays  the 
outstanding  balance  of  the  contractual 
obligation  in  11  years.  As  of  October  12. 1982, 
the  unpaid  balance  for  full  cost  is  $66  million 
(allocated  cost,  less  payments)  or  $733.33  per 
acre,  and  the  applicable  interest  rate  is 
determined  to  be  7Vi  percent.  Therefore,  the 
equal  annual  payment  for  full  cost  would  be 
$100.24  per  acre. 

Example  (4).  District  D  has  a  40-year  water 
service  contract  for  90,000  acre-feet  of  water 
per  year.  The  District's  current  contract 
expires  in  1997  and  will  be  renewed  for 
another  40-year  term,  resulting  in  an 
expiration  date  of  2036.  Construction  costs 
assigned  to  District  D  are  $24  million,  and 
such  costs  are  to  be  repaid  from  irrigation 
water  service  revenues.  As  of  October  12, 
1982.  the  accumulated  payments  credited  to 
construction  costs  are  $15.5  million.  The 
unpaid  balance  for  full-cost  is  $8.5  million 
and  the  applicable  interest  rate  is  determined 
to  be  7 V^  percent.  Water  service  rates  for  this 
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project  are  designed  to  completely  repay 
applicable  expenditures  by  the  end  of  the 
authorized  repayment  period,  which  occurs  in 
2030.  Amortizing  the  unpaid  balance  over  the 
remaining  authorized  repayment  period  of  48 
years  results  in  an  annual  full-cost  charge  of 
$657,945  or  $7.31  per  acre-foot.  Normal  O&M 
charges  would  be  collected  annually  in 
addition  to  this  rate.  It  should  be  noted  that 
even  though  the  contract  renewal  extends 
beyond  2030,  the  repayment  period  is  limited 
to  the  authorized  repayment  period  ending 
2030.  with  full-cost  rates  calculated 
accordingly. 

(f)  Interest  rate  calculations  for  full 
cost,  in  determining  full  cost,  the  interest 
rates  to  he  used  will  be  determined  by 
the  Secretary  of  the  Treasury  as  follows: 

(1)  Qualified  recipients  and  limited 
recipients  receiving  water  on  or  before 
October  1,  1981.  (i)  The  intei^st  rates  for 
expenditures  made  on  or  before  October 
12. 1982,  shall  be  the  greater  of  7% 
percent  per  annum  or  the  weighted 
average  yield  of  all  interest-bearing 
marketable  issues  sold  by  the  Treasury 
during  the  fiscal  year  in  which  the 
expenditures  were  made  by  the  United 
States. 

(ii)  The  interest  rate  for  expenditures 
made  after  October  12. 1982.  shall  be  the 
arithmetic  average  of  (A)  the  computed 
average  interest  rate  payable  by  the 
Treasury  upon  its  outstanding 
marketable  public  obligations  which  are 
neither  due  nor  callable  for  redemption 
for  15  years  from  the  date  of  issuance  at 
the  beginning  of  the  fiscal  year  in  which 
the  expenditures  are  made  and  (B)  the 
weighted  average  yield  on  all  interest- 
bearing  marketable  issues  sold  by  the 
Treasury  during  the  fiscal  year 
preceding  the  fiscal  year  in  which  the 
expenditures  are  made. 

(2)  Limited  recipients  not  receiving 
irrigation  water  on  or  before  October  1, 
1981,  and  all  recipients  subject  to  prior 
law  after  April  12,  1987.  The  interest 
rate  shall  be  determined  as  of  the  fiscal 
year  preceding  the  Fiscal  year  in  which 
expenditures  are  made  except  that  the 
interest  rale  for  expenditures  made 
before  October  12. 1982,  shall  be 
determined  as  of  October  12. 1982.  The 
interest  rate  shall  be  based  on  the 
arithmetic  average  of  (i)  the  computed 
average  interest  payable  by  the 
Treasury  upon  its  outstanding 
marketable  public  obligations  which  are 
neither  due  nor  callable  for  redemption 
for  15  years  from  the  date  of  issuance 
and  (ii)  the  weighted  average  yield  on 
all  interest-bearing  marketable  issues 
sold  by  the  Treasury. 

Note  to  Paragraph  (f). — Prior  law  recipients 
who  become  subiect  to  the  discretionary 
provisions  after  April  12. 1987.  will  then 
become  eligible  for  the  full-cost  interest  rate 
specifled  in  paragraph  (f)(1)  of  this  section, 
unless  they  are  limited  recipients  that  did  not 


receive  irrigation  water  on  or  before  October 
11, 1981. 

(g)  Proportional  charges  for  full-cost 
water.  Methods  for  assessment  of  full- 
cost  wafer  charges.  In  situations  where 
water  delivery  charges  are  contractually 
or  customarily  levied  on  a  per-acre 
basis,  full-cost  charges  shall  also  be 
assessed  on  a  per-acre  basis.  In 
situations  where  water  delivery  charges 
are  contractually  or  customarily  levied 
on  a  per  acre-foot  basis,  one  of  the 
following  methods  must  be  used  to 
assess  full-cost  charges: 

(1)  Direct  assessment.  In  situations 
where  measuring  devices  are  in  use  to 
reasonably  determine  the  amounts  of 
irrigation  water  being  delivered  to  full- 
cost  and  non-full-cost  land  to  the 
satisfaction  of  the  Secretary, 
assessments  shall  be  based  on  the 
actual  amounts  of  water  used. 

(2)  Proportional  charges.  In  situations 
where,  in  the  opinion  of  the  Secretary, 
measuring  devices  are  not  a  reliable 
method  for  determining  the  amounts  of 
water  being  delivered  to  full-cost  and 
non-fuil-cost  land,  then  water  charges 
must  be  based  on  the  assumption  that 
equal  amounts  of  water  per  acre  are 
being  delivered  to  both  types  of  land 
during  periods  when  both  types  of  land 
are  actually  being  irrigated. 

(i)  The  application  of  rules  pertaining 
to  the  assessment  of  full-cost  charges 
may  be  illustrated  by  the  following: 

Example  (1).  Farmer  A,  a  qualiHed 
recipient,  owns  960  acres  receiving  irrigation 
water  in  Alpha  Irrigation  District.  Farmer  A 
also  leases  100  acres  receiving  irrigation 
water  in  Alpha  Irrigation  District  from 
another  party.  Alpha  Irrigation  District's 
repayment  contract  specifies  an  annual 
assessment  of  $5.00  per  irrigable  acre.  Alpha 
Irrigation  District's  annual  full-cost  rate  is 
calculated  to  be  $15.00  per  irrigable  acre. 
Therefore,  Farmer  A's  total  wafer  charge  for 
that  year  is  (960  acres  x  $5.00)  plus  (100 
acres  X  $15.00),  for  a  total  of  $6,300. 

Example  (2).  Farmer  B  and  his  wife  own 
320  acres  receiving  irrigation  water  in  Beta 
Irrigation  District  and  lease  another  320  acres 
receiving  irrigation  water  in  the  same  district. 
Farmer  B,  his  wife,  and  Beta  Irrigation 
District  all  remain  subject  to  prior  law.  Beta 
Irrigation  District's  water  service  contract 
specifies  a  rate  of  $10.00  per  acre-foot,  and  its 
full-cost  rate  is  calculated  to  be  $25.00  per 
acre-foot.  Farmer  B  has  a  turnout  and 
measuring  device  to  the  320  acres  he  has 
selected  to  pay  full  cost,  and  a  separate 
turnout  and  measuring  device  to  the  320  acres 
receiving  water  at  the  contract  rate.  At  the 
end  of  the  water  year,  district  records  show 
that  Farmer  B  received  1,000  acre-feet  of 
water  on  his  full-cost  land,  and  1.050  acre- 
feet  of  water  on  his  non-full-cost  land.  These 
measurements  are  judged  to  be  accurate  and 
reliable;  therefore.  Farmer  B's  vvater  charges 
for  that  year  are  (1,000  acre-feet  x  $25.00) 
plus  (1.050  acre-feet  x  $10.00)  for  a  total  of 
$35,500.  If  accurate  records  showing  the 


amounts  of  water  delivered  to  Farmer  B's 
full-cost  and  non-full-cost  land  had  not  been 
maintained,  it  would  have  been  necessary  to 
assume  that  equal  amounts  of  water  per  acre 
had  been  delivered  to  both  types  of  land. 
Without  accurate  water  delivery  records. 
Farmer  B's  water  charges  for  that  year  would 
have  been  (1.025  acre-feet  x  $25.00)  plus 
(1.025  acre-feet  x  $10.00)  or  $35,875. 
Example  (3j.  Farmer  C,  a  qualified 
recipient,  leases  1,000  acres  in  Gamma 
Irrigation  District  where  the  contract  rate  is 
$5.00  per  acre-foot,  and  the  full-cost  rale  is 
$15.00  per  acre-foot.  Farmer  C  applies 
irrigation  water  to  960  acres  and  irrigates  the 
remaining  40  acres  from  a  private  well.  In  one 
particular  year.  Farmer  C  applied  water  lo 
the  land  six  times  during  the  irrigation 
season:  but  in  the  final  two  applications,  his 
well  failed,  so  he  chose  to  apply  irrigation 
water  to  his  entire  landholding.  Because  there 
were  no  separate  measuring  devices  for  the 
40  full-cost  acres,  it  was  necessarily  assumed 
that  equal  amounts  of  water  per  acre  were 
applied  to  the  full-cost  and  non-full-cost  land 
during  the  final  two  applications  of  water. 
Gamma  Irrigation  District's  record  showed 
that  600  acre-feel  were  delivered  lo  Farmer  D 
during  each  of  the  first  four  applications,  and 
625  acre-feet  during  each  of  the  last  two 
applications.  Farmer  C's  water  charges  for 
that  year  were  calculated  as  follows:  The 
first  four  applications  did  not  include  any 
full-cost  water  therefore,  the  appropriate 
charge  was  (4  x  600  acre-feet  x  $5.00)  or 
$12,000.  The  final  two  applications  were  96 
percent  contract  rate  and  4  percent  full  cost 
Thus,  the  appropriate  charges  were  (2  x  625 
acre-feet  X  .96  x  $5.00)  plus  (2  x  625  x  .04 
X  $15.00),  or  $6,750.  Fanner  Ds  total  water 
charge  for  the  year  was  $12,000  for  the  first 
four  applications  plus  $8,750  for  the  last  two 
applications,  for  a  total  of  $18,750. 

(h)  Disposition  of  revenues  obtained 
through  full-cost  water  pricing.  The 
interest  and  full-cost  revenues,  less  the 
appropriate  non-full-cost  rate,  shall  be 
credited  to  the  Reclamation  fund  unless 
otherwise  provided  by  law.  The  portion 
of  the  full-cost  rale,  which  would  have 
been  collected  if  the  land  has  not  been 
subject  to  full  cost,  shall  be  credited  to 
the  annual  payments  due  under 
contractual  obligation  from  the  district. 

§  426.8    Operation  and  Maintenance  (O&M) 
charges. 

(a)  Districts  with  new  or  amended 
contracts.  A  district  which  becomes 
subject  to  the  discretionary  provisions 
as  set  forth  in  i  426.5  (a)(2)  and  (a)(3). 
will  be  required  to  pay  annually  the 
actual  O&M  costs  chargeable  lo  the 
district.  They  are  to  be  paid  to  the 
United  States  on  a  schedule  that  is 
acceptable  to  the  Secretary.  O&M  costs 
shall  include  minor  replacement  costs 
for  facilities  funded  during  the  year. 
Each  year  the  Secretary  shall  estimate 
and  advise  the  district  of  its  O&M 
charges,  and  the  price  of  irrigation  water 
will  be  modified,  if  necessary,  to  reflect 
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any  changes  in  O&M  costs.  The 
difference  between  the  estimated  and 
actual  O&M  costs,  as  determined  at  the 
end  of  the  annual  period,  will  be 
reflected  through  adjustment  of  the 
following  year's  O&M  charges.  One 
effect  of  this  provision  is  that  if  a 
district's  contract  rate,  less  the  O&M 
costs  of  delivering  water,  is  positive  at 
the  time  a  district  amends  its  contract 
solely  for  the  purpose  of  becoming 
subject  to  the  discretionary  provisions, 
as  set  forth  in  426.5(a)(3)(i),  that  positive 
difference  will  continue  to  be  paid 
annually  to  the  United  States,  in 
addition  to  any  adjusted  O&M  costs, 
during  the  remaining  term  of  the 
contract.  Major  replacement  costs,  such 
as  those  caused  by  disaster, 
obsolescence,  or  otherwise,  will  be 
capitalized  under  regular  Bureau 
accounting  practices. 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (Ij.  A  district  amends  its  water 
service  contract  to  conform  to  the 
discretionary  provisions.  Prior  to  its 
amendment,  the  water  service  contract 
obligated  the  district  to  pay  a  fixed  rate  of 
$3.50  per  acre-foot  for  water  for  the  remaining 
10  years  of  its  30-year  contract  term.  At  the 
time  of  contract  amendment,  $3.00  of  the 
contract  ra<e  are  needed  to  pay  current  O&M 
costs.  If  the  district's  O&M  costs  increase  by 
$0.50  per  acre-foot  from  $3.00  to  $3.50  per 
acre-foot  in  the  year  after  the  district's 
amendment,  then  the  current  $3.50  rate  will 
be  adjusted  to  $4.00  to  reflect  the  $0.50 
increase  in  O&M  costs.  If  the  district's  O&M 
costs  increase  by  $0.25  per  acre-foot  the 
following  year,  the  district's  rate  would  be 
$4.25  per  acre-foot.  Similar  adjustments  to 
O&M  costs  would  continue  throughout  the 
remaining  term  of  the  district's  contract  One 
effect  of  these  adjustments  is  that, 
subsequent  to  amendment  and  continuing 
throughout  the  remaining  contract  term,  the 
district's  annual  payments  will  be  $0.50  per 
acre-foot  higher  than  its  actual  O&M  costs. 
Example  (2).  A  district  amends  its  water 
service  contract  for  the  sole  purpose  of 
conforming  to  the  discretionary  provisions. 
Prior  to  its  amendment,  the  district's  contract 
obligated  it  to  pay  a  rate  of  $3.00  per  acre- 
foot  of  water  for  ttie  remaining  10  years  of  its 
30-year  contract.  At  the  time  of  the  contract 
amendment,  the  district's  actual  O&M  costs 
are  $6.50  per  acre-foot.  Since  the  current 
contract  rate  of  $3.00  does  not  cover  these 
O&M  costs,  the  district's  rate  will  be 
increased  to  $6.50.  If  the  district's  O&M  costs 
increase  by  $.50  per  acre-foot  the  following 
year,  the  district's  rate  would  then  be 
adjusted  to  $7.00  per  acre-fool. 

Example  (3).  A  district's  repayment 
contract  obligates  it  to  pay  $4.00  per  acre  for 
the  remaining  5  years  of  its  40-year  contract. 
It  is  also  obligated  under  the  terms  of  its 
contract  to  pay  the  full  O&M  costs  due  the 
United  Stales  on  an  annual  basis  in  addition 
to  its  repayment  obligation.  If  the  district 
were  to  amend  its  contract  to  conform  to  the 
discretionary  provisions,  no  change  in  its 
present  repayment  arrangement  with  the 


United  States  would  be  necessary  since 
under  the  terms  of  its  contract  it  is  already 
paying  its  full  O&M  costs  on  an  annual  basis. 

Note.  Although  the  district's  contract 
repayoient  rate  would  not  change,  it  would 
be  further  obligated  because  of  the 
amendment  to  conform  to  the  discretionary 
provisions  to  collect  full-cost  payments  from 
landholders  whose  holdings  make  them 
subject  to  such  payments. 

(b)  Landholders  who  make 
irrevocable  elections.  Landholders  who 
make  an  irrevocable  election  (thereby 
becoming  limited  or  qualified  recipients) 
must  pay  their  portion  of  the  full  O&M 
costs  annually  for  land  in  their 
landholding.  The  district(s)  in  which  the 
recipient's  landholding  is  situated  shall 
be  required  to  collect  from  the  recipient 
his  or  her  portion  of  the  full  O&M 
charges  due  and  to  forward  such 
collections  to  the  United  Stages.  If  the 
distrfct's  contract  rate,  less  the  O&M 
costs  of  delivering  water,  is  positive  at 
the  time  of  the  election,  that  positive 
difference  will  continue  to  be  paid 
annually  to  the  United  States,  in 
addition  to  any  adjusted  O&M  costs, 
during  the  remaining  term  of  the 
contmct. 

(c)  Districts  remaining  under  prior 
law.  Beginning  April  13, 1987,  districts 
remaining  subject  to  prior  law,  in 
addition  to  collecting  such  revenues  as 
defined  in  §  426.8(b).  shall  also  collect 
and  forward  to  the  United  States  full- 
cost  rates  for  water  delivered  to  land 
subject  to  full  cost  as  set  forth  in 

§  42a.7(c). 

§  426.9    Class  1  equivalency. 

(a)  In  general.  Upon  the  request  of  any 
district  having  a  contract  which 
conforms  to  the  discretionary 
provisions,  or  as  provided  in  paragraph 
(g)  of  this  section,  the  Bureau  of 
Reclamation  shall  make  a  class  1 
equivalency  determination  for  that 
district.  This  determination  will 
establish  for  the  district  the  acreage  of 
land  with  lower  productive  potential 
(claapes  2,  3,  and  4)  that  would  be 
necessary  to  be  equivalent  in  productive 
potential  to  the  most  suitable  land  in  the 
local  agricultural  economic  setting  (class 
1).  Once  these  determinations  have  been 
made,  individual  landowners  with 
classes  Z,  3,  and  4  land  will  have  the 
right  to  an  increased  acreage  entitlement 
equivalent  in  productive  potential  to  960 
acres  of  class  1  land,  in  the  case  of  a 
qualified  recipient  or  640  acres  of  class 

1  land,  in  the  case  of  a  limited  recipient. 

(b)  Data  requirements  and  use.  Class 

1  land  and  land  in  lower  classes  shall  be 
identified  on  a  district  basis  by  the 
Bureau  of  Reclamation  using  a  standard 
approach  in  which  the  land 
classification  for  the  entire  district  is 


considered.  Equivalency  factors  shall 
then  be  computed  for  the  district  and 
applied  to  specific  tracts  within 
individual  landholdings.  If  adequate 
land  classification  data  are  not 
available,  they  shall  be  developed  using 
standard  procedures  as  set  forth  in 
Reclamation  Instructions  Series  110, 
Part  115,  Land  Resources  Investigations; 
and  Series  510,  Land  Classification 
Techniques  and  Standards.  Economic 
data  will  be  developed  using  procedures 
found  in  Reclamation  Instructions  Series 
110,  Part  116,  Economic  Investigations. 

(1)  Definition  of  class  1  land.  Class  1 
land  is  defmed  and  will  be  classified  as 
that  irrigable  land  within  a  particular 
agricultural  economic  setting  which:  (i) 
most  completely  meets  the  various 
parameters  and  specifications 
established  for  irrigable  land  classes;  (ii) 
has  the  relatively  highest  level  of 
suitability  for  continuous,  successful 
irrigation  farming;  and  (iii)  is  estimated 
to  hbave  the  highest  relative  productive 
potential  measured  in  terms  of  net 
income  per  acre  (reflecting  both 
productivity  and  costs  of  production). 
The  objective  is  to  establish  the  acreage 
of  each  of  the  lower  classes  of  land 
which  is  equal  in  productive  potential 
(measured  in  terms  of  net  farm  income) 
to  1  acre  of  class  1  land.  All  land  that 
has  not  been  classified  will  be 
considered  class  1  land  for  the  purposes 
of  determining  acreage  entitlement 
under  these  rules  until  such  time  as  the 
land  has  actually  been  classified. 

(2)  How  land  classes  are  determined. 
The  extent  and  location  of  class  1  land 
and  land  in  lower  land  classes  in  a 
district  have  been,  or  will  be, 
determined  by  the  Bureau  of 
Reclamation,  taking  into  account  the 
influence  of  economic  and  physical 
factors  upon  the  productive  potential  of 
the  land  lying  within  the  district.  These 
factors  include,  but  are  not  limited  to: 
the  physical  and  chemical 
characteristics  of  the  soil,  topography, 
drainage  status,  costs  of  production, 
land  development  costs,  water  quality 
and  adequacy,  elevation,  crop 
adaptability,  and  length  of  growing 
season  and  their  effect  on  agricultural 
practices. 

(3)  Level  of  detail.  Acceptable  levels 
of  detail  for  land  classification  studies 
to  be  utilized  in  making  class  1 
equivalency  determinations  for  a  given 
district  shall  be  evaluated  on  the  basis 
of  the  physical  and  agricultural 
economic  characteristics  of  the  area.  In 
areas  for  which  no  current  classification 
exists  or  the  existing  classification  is 
unacceptable,  the  level  of  detail  of  the 
land  classification  to  be  made  will  never 
be  greater  than  that  required  to  make 
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class  1  equivalency  determinations 
where  the  sole  purpose  of  the 
classification  is  such  a  determination. 

(4)  Economic  studies.  The  economic 
studies  related  to  class  1  equivalency 
determinations  will  measure  net  farm 
income  by  land  classes  within  the 
district.  Net  farm  income  shall  be 
determined  by  the  disposable  income 
accruing  to  the  farm  operator's  labor, 
management,  and  equity  from  the  sale  of 
farm  crops  and  livestock  produced  on 
irrigated  land  after  all  fixed  and 
variable  costs  of  production,  including 
costs  of  irrigation  service,  are  accounted 
for.  Net  farm  income  will  be  the  measure 
of  productivity  to  establish  equivalency 
factors  reflecting  the  acreage  of  each  of 
the  lower  classes  of  land  which  is  equal 
in  productive  potential  to  1  acre  of  class 
1  land. 

(5)  Equivalency  factors.  Equivalency 
factors  shall  be  determined  by 
comparing  the  weighted  average  farm 
size  required  to  produce  a  given  level  of 
income  on  each  of  the  lower  classes  of 
land  with  the  farm  size  required  to 
produce  that  income  level  on  class  1 
land. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  Fanner  X  has  a  total  landholding 
of  1.300  acres  in  District  A.  That  acreage 
includes  800  acres  of  class  1  land.  300  acres 
of  class  2  land,  and  200  acres  of  class  3  land. 
The  equivalency  factors  for  the  district  have 
been  determined  to  be:  Class  1=^1.0,  class 
2=1.20.  and  class  3  =  1.50.  Using  these 
equivalency  factors,  the  following 
landholding  in  terms  of  class  1  equivalency 
would  apply: 
Class  1 — 800  acres  divided  by  1.0=800  acres 

class  1  equivalent 
Class  2 — 300  acres  divided  by  1.2=250  acres 

class  1  equivalent 
Class  3 — 200  acres  divided  by  1.5  =  133  acres 

class  1  equivalent 

Thus,  Farmer  X's  total  landholding  of  1.300 
acres  is  equal  to  1.183  acres  of  class  1  land  in 
terms  of  productive  capacity.  It  will  be 
necessary  for  him  to  declare  the  equivalent  of 
223  acres  of  class  1  land  (1.183  acres  minus 
9G0  acres),  as  excess  and  ineligible  to  receive 
irrigation  water  while  in  his  landholding.  This 
can  be  accomplished  in  any  of  several  ways. 
If  Farmer  X  desires  to  maximize  his  actual 
acreage,  he  declares  223  acres  of  class  1  land 
as  excess  and  designates  577  acres  of  class  1, 
300  acres  (250  acres  class  1  equivalent)  of 
class  2.  and  200  acres  (133  acres  class  1 
equivalent)  of  class  3  as  nonexcess  and 
eligible  to  receive  irrigation  water.  This 
would  result  in  a  total  of  1,077  actual  acres 
which  would  equal  960  acres  of  class  1  land 
in  production  capacity.  Or.  he  could 
maximize  his  holding  of  class  1  and  2  lands 
by  designating  as  nonexcess  800  acres  of 
class  1  land  and  192  acres  (192  divided  by 
1.2=160  acres  class  1  equivalent)  of  class  2 
land.  This  total  landholding  of  992  acres 
would,  again,  be  equal  in  productive  capacity 
to  960  acres  of  class  1  land.  In  the  latter  case, 


all  200  acres  of  Farmer  X's  class  3  land  and 
108  acres  of  his  class  2  land  would  be 
considered  excess  and  ineligible  to  receive 
irrigation  water  in  his  landholding. 

(6)  Special  considerations.  For 
equivalency  purposes,  all  irrigable  land 
will  be  classified  as  either  class  1,  class 
2,  or  class  3;  no  other  classifications  are 
permissible.  Class  4  and  special-use 
land  classes  will  be  allocated  to  one  of 
these  three  classes  on  a  case-by-case 
basis. 

(c)  Scheduling.  District  requests  for 
equivalency  determinations  will  be 
scheduled  by  region,  with  the  Regional 
Director  of  each  of  the  six  regions  of  the 
Bureau  of  Reclamation  having 
responsibility  for  such  scheduling. 
Generally,  requests  will  be  honored  on  a 
first-come-first-served  basis.  However, 
if  requests  exceed  the  region's  ability  to 
fulfill  them  expeditiously,  priority  will 
be  given  on  the  basis  of  greatest 
immediate  need. 

(d)  Land  classification  costs.  The 
Bureau  of  Reclamation  has  provided 
basic  land  classification  data  as  part  of 
the  project  development  process  since 
1924.  Where  the  Secretary  determines 
that  acceptable  land  classification  data 
are  not  available  for  making  requested 
class  1  equivalency  determinations  and 
where  the  provision  of  these  data  was 
the  responsibility  of  the  Bureau  of 
Reclamation  during  the  project 
development  process,  such  data  will  be 
made  available  at  Bureau  of 
Reclamation  expense.  Districts  in 
projects  authorized  for  construction 
prior  to  1924  must  pay  one-half  the  costs 
of  new  land  classification  studies 
required  to  make  accurate  equivalency 
determinations. 

(e)  Economic  study  cost.  The  cost  of 
performing  new  or  additional  economic 
studies  and  computations  inherent  in  the 
equivalency  process  shall  be  the 
responsibility  of  the  requesting  district. 

(f)  Appeals.  When  basic  land 
classification  data  are  available  for  a 
district,  but  the  district  does  not  agree 
with  its  accuracy  or  assets  that  the  data 
have  become  outdated,  the  district  may 
request,  and  the  Bureau  of  Reclamation 
may  perform,  a  reclassification  under 
the  authority  contained  in  the 
Reclamation  Project  Act  of  1939  (Pub.  L. 
76-260).  The  requesting  district  shall  pay 
for  one-half  of  the  cost  of  performing 
such  reclassifications  and  the  full  cost  of 
all  other  studies  inherent  in  the 
equivalency  process. 

(g)  Individual  requests.  Individual 
requests  for  class  1  equivalency 
determinations  will  be  accepted  if  the 
individual  landowner,  in  the  absence  of 
district  action,  has  made  an  irrevocable 
election  to  come  under  the  discretionary 
provisions  and  if  the  district  agrees  to 


pay  for  the  determination  for  the  entire 
district.  (The  arrangement  between  the 
landowner  and  the  district  to  pay  the 
cost  of  the  equivalency  determination 
does  not  involve  or  concern  the  United 
States.)  Requests  for  equivalency  must 
be  made  by  or  through  the  district. 
Equivalency  will  be  applied  only  to  that 
land  which  is  the  subject  of  an 
individual  election  for  which 
equivalency  has  been  requested. 

(1)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  A  district  with  an  existing 
contract  decides  not  to  amend  its  contract  to 
come  under  the  discretionary  provisions. 
However,  an  individual  landowner  within  the 
district  may  make  an  irrevocable  election  to 
come  under  these  provisions.  The  landowner 
can  request  equivalency  through  the  district, 
and  the  district  may  request  the  Secretary  to 
make  the  equivalency  determination  for  the 
entire  district.  The  district  would  be  required 
to  pay  the  United  Slates  for  the  cost  of 
making  the  equivalency  determination.  The 
payment  of  the  costs  between  the  landowner 
and  the  district  would  be  a  district  matter. 
The  application  of  equivalency  would  be 
available  only  to  the  landowner(s)  who 
exercise  an  irrevocable  election. 

Example  (2j.  A  district  decides  to  amend 
its  contract  to  come  under  the  discretionary 
provisions,  but  it  elects  not  to  request 
equivalency.  Thus,  individual  landholders 
within  the  district  are  not  entitled  to 
equivalency  until  after  the  district  makes  the 
equivalency  request  and  the  Bureau  of 
Reclamation  has  acted  upon  that  request. 

(h)  Excess  land.  Until  a  final 
determination  has  been  made  by  the 
Bureau  of  Reclamation  on  the  district's 
request  for  equivalency,  all  land 
exceeding  the  basic  ownership 
entitlement  for  qualified  or  limited 
recipients  must  be  under  recordable 
contract  in  order  to  be  eligible  for 
irrigation  water.  Once  the  determination 
has  been  made,  the  qualified  recipient 
may  withdraw  land  from  the  recordable 
contract  in  order  to  reach  an  acreage 
equivalent  to  960  acres  of  class  1  land, 
and  the  limited  recipient  may  withdraw 
land  from  the  recordable  contract  in 
order  to  reach  an  acreage  equivalent  lo 
640  acres  of  class  1  land.  The 
requirement  that  land  under  recordable 
contract  be  sold  at  a  price  approved  by 
the  Secretary  does  not  apply  to  land 
which  is  withdrawn  from  a  recordable 
contract  and  included  as  part  of  a 
landowner's  nonexcess  land  as  a  result 
of  an  equivalency  determination. 

(1)  Protection  during  classification. 
The  Bureau  of  Reclamation  will  protect 
the  excess  landowner's  property 
interests  by  ensuring  that  equivalency 
determinations  are  completed  in 
advance  of  maturity  dates  on  recordable 
contracts,  provided  the  districts  request 
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tur  dn  equivaltini.y  dtitermindtiun  was 
made  at  least  6  months  prior  to  the 
maturity  of  the  recordable  contract  and 
the  district  fulfills  its  obligations  under 
§  426.9  of  these  rules. 

(2)  Protection  during  appeal.  In  cases 
of  equivalency  determination  appeals, 
the  Secretary  will  not  undertake  the  sale 
of  the  reasonable  increment  of  the 
excess  land  under  material  recordable 
contract  which  could  be  affected  by  a 
reclassification  as  long  as  the  appeal  is 
determined  by  the  Secretary  not  to  be 
an  attempt  to  thwart  the  sale  of  excess 
land. 

{\]  Full-cost  charges.  Once  the  Bureau 
of  Reclamation  has  acted  upon  the 
district's  request  and  made  a  final 
equivalency  determination,  the  full-cost 
water  pricing  structure  would  not  come 
into  effect  until  the  total  landholding 
westwide  exceeds  the  qualified  or 
limited  recipient's  non-full-cost 
entitlement  with  equivalency.  During  the 
time  when  the  determinations  were 
being  made,  however,  the  full-cost  rate 
would  be  assessed  on  land  receiving 
water  in  excess  of  the  qualified  or 
limited  recipient's  non-full-cost 
entitlement.  If  the  qualified  or  limited 
recipient's  basic  entitlement  is  increased 
because  of  the  equivalency 
determination,  he  or  she  shall  be 
reimbursed  any  overcharges  which  were 
paid  during  the  period  between  the  time 
of  the  request  for  an  equivalency 
determination  and  the  Bureau  of 
Reclamation's  final  determination. 

(1)  The  principles  of  this  paragraph 
may  be  illustrated  by  the  following; 

Example  fl).  Landholder  X  is  a  qualified 
recipient  who  owns  no  land,  but  leases  1.100 
acres  in  a  district  which  has  requested 
equivalency.  The  land  leased  is  a  mix  of 
classes  1.  2,  and  3  land.  During  the  time  the 
equivalency  determination  was  being  made. 
Landholder  X  would  be  required  to  pay  the 
full-cost  water  rate  on  140  acres  (1,100  acres 
leased  minus  the  basic  960-acre  non-full-cost 
entitlement)  if  he  elected  to  conhnue  to 
receive  irrigation  water  on  that  land.  Once 
the  equivalency  determinations  had  been 
completed.  Landowner  X  would  be  entitled  to 
lease  the  equivalent  of  960  acres  of  class  1 
land  at  the  non-full-cost  rate  (something 
greater  than  960  acres).  Landowner  X  would 
also  be  reimbursed  for  full-cost  payments 
made  for  land  which  became  non-excess  as  a 
result  of  the  equivalency  determination. 

Example  (2).  Landholder  Y  is  a  limited 
recipient  who  owns  600  acres  of  irrigation 
land  and  leases  another  160  acres  in  District 
A.  District  A  has  requested  and  received  an 
equivalency  determination.  However. 
Landholder  Y  was  not  receiving  project  water 
on  or  before  October  1, 1981.  Thus,  even  with 
equivalency,  he  would  be  required  to  pay  the 
full-cost  water  rate  for  all  land  served  in  his 
landholding.  (If  Landholder  Y  had  been 
receiving  project  water  on  or  before  October 
1, 1981.  he  would  have  been  entitled  to 


receive  water  on  the  equivalent  of  320  acres 
of  class  1  land  at  the  non-fiill-cost  rate. 
Delivtries  on  the  remaining  440  acres  or  less, 
would  be  at  the  full-cost  rale.) 

(j)  h^ukidistrict  landboldinga.  A 
landliolder  with  holdings  in  more  than 
one  district  is  entitled  to  equivalency 
only  in  those  districts  which  have 
requested  equivalancy  (or  are  already 
subject  to  equivalency).  That  part  of  the 
landholding  in  a  district  or  districts  not 
requesting  equivalency  will  be  counted 
as  class  1  land  for  purposes  of  overall 
entitlement. 

(1)  The  application  of  this  rule  may  be 
illustfated  by  the  following: 

Exc^ple  (1)  Landholder  X  is  a  qualified 
recipient  and  owns  320  acres  in  each  of  three 
districts.  One  of  those  districts.  District  A, 
requests  and  receives  an  equivalency 
determination.  From  the  equivalency 
determination.  Landholder  X  is  shown  to  own 
the  equivalent  of  240  acres  of  class  1  land  in 
District  A.  Landholder  X  is  therefore  entitled 
to  buy  and  receive  irrigation  water  on  an 
additional  80  acres  of  irrigation  land  in  some 
other  district  or  he  could  lease  80  acres  in 
some  other  district  and  receive  irrigation 
water  for  it  at  the  non-full-cost  rate.  In 
District  A  itself.  Landholder  X  could  buy  an 
addition  80  acres  of  class  1  land  or  something 
greatar  than  80  acres  of  class  2  or  3  land.  If 
Landholder  X  preferred  to  lease  in  District  A. 
he  coald  lease  80  acres  of  class  1  land  or 
something  greater  than  80  acres  of  class  2  or 
3  land  and  receive  irrigation  water  for  that 
leased  land  at  the  non-full-cost  rate. 

Example  (2).  Landholder  Y  owns  l,2tX) 
acres  in  District  A  and  160  acres  in  District  B. 
Landholder  Y  is  a  qualified  recipient  and  has 
designated  800  acres  in.  District  A  as 
nonexcess  and  put  the  400  acres  of  excess 
land  under  recordable  contract  so  that  it  can 
be  irrigated  while  still  in  his  ownership. 
Subsequent  to  this  nonexcess  land 
desigaation.  District  A  requests  and  receives 
an  eqjiivalency  determination.  Landholder  Y 
is  then  free  to  withdraw  excess  land  from 
recordable  contract  to  fake  advantage  of  the 
equivalency  determination  in  District  A. 
Landikolder  Y,  when  able  to  show  good 
causA  may  even  redesignate  the  nonexcess 
land  tnder  recordable  contract  9  426.11(b),  if 
an  appraisal  of  the  excess  land  has  not 
alreaiy  been  requested  and  performed.  The 
matulity  date  as  determined  in  the  original 
contract,  however,  would  not  change. 

[V)iExisting  equivalency 
determinations.  In  districts  where 
equivalency  was  a  provision  of  project 
authorization,  those  equivalency  factor 
determinations  will  be  honored  as 
originally  calculated  unless  the  district 
request  a  reclassification. 

§  42S.10    Information  requirements. 

(a)  In  general  District,  Legal  entities, 
and  Individuals  shall  provide  the 
Secretary  upon  request  such  records  and 
infonnation  as  the  Secretary  may  deem 
reas«aably  necessary  to  implement  Pub. 
L.  97'>-293  and  Federal  Reclamation  law. 


(b)  Certification.  Landowners  and 
lessees  within  a  district  which  has  a 
contract  that  conforms  to  all  provisions 
of  title  II  shall  furnish  the  district  in  a 
form  provided  by  the  Bureau  of 
Reclamation,  a  certificate  declaring  the 
irrigable  and  irrigation  land  that  they 
own  and  kease  and  providing  other 
information  pertinent  to  their 
compliance  with  Reclamation  law. 

(1)  Irrevocable  electors.  Landowners 
or  lessees  who,  in  the  absence  of  a 
district  amending  its  contract  have 
made  an  irrevocable  election  to  be 
subject  tO' title  II  must  also  certify 
through  the  nonamending  district  that 
they  are  in  compliance. 

(c)  Reporting.  Prior  law  landowners 
and  lessees  must  report  through  the 
district  the  irrigable  and  irrigation  land 
in  their  ownership  and  the  extent  and 
conditions  of  any  leases.  They  must 
declare  the  irrigation  land  that  they  own 
and  lease  and  provide  other  information 
pertinent  to  their  compliance  with 
Reclamation  law.  The  reporting  form 
will  be  provided  to  the  district  by  the 
Bureau  of  Reclamation. 

(d)  Certification  and  reporting  form 
data  requirements.  (1)  Certification  and 
reporting  forms  will  require  a  full 
disclosure  of  irrigable  and  irrigation 
land  owned  and  leased  in  all  districts; 
the  identification  of  the  operator  or 
operators  of  that  land;  the  number  of 
acres  leased:  the  terms  of  any  lease;  and 
in  the  case  of  the  certification  forms, 
certification  that  the  rent  paid  reflects 
the  reasonable  value  of  the  irrigation 
wafer  to  the  productivity  of  the  land. 
The  Secretary  may  require  the  parties  to 
any  leasee  to  submit  to  him  or  her  a 
complete  copy  of  the  leases. 

(2)  If  requested  by  the  Secretary,  all 
members  of  a  qualified  recipient  must  be 
identified  Similarly,  a  limited  recipient 
can  be  required  to  identify  only  those 
participants  or  shareholders  who:  (i) 
Own  more  than  4  percent  of  the  limited 
recipient  and  (ii]  such  ownership 
interest  would  constitute  an  attribution 
of  ownership  to  such  participant  or 
shareholder  of  more  Sian  40  acres. 

(e)  Schedule  for  completing 
certification  and  reporting  forms. 
Certification  and  reporting  forms  will  be 
required  annually  as  a  condition  for  the 
receipt  of  irrigation  water  except  as 
provided  in  paragraphs  (f)  and  (g)  of  this 
section.  If  a  landholder's  ownership  or 
leasing  arrangements  change  in  some 
way,  the  landholder  shall  notify  the 
district  office,  either  verbally  or  in 
writing,  within  15  days  of  the  change 
and  submit  new  certification  or 
reporting  forms  within  30  days  of  the 
change. 
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(f)  Short  form  ovoilability.  If  no 
change  has  occurred  in  a  land 
ownership  or  leasing  arrangement 
between  annual  certification  and 
reporting  dates,  a  short  verification  form 
will  be  available  for  completion  to 
satisfy  the  certification  or  reporting 
requirement.  This  form  will  make  it 
possible  for  the  landowner  or  lessee  to 
simply  validate  that  the  information 
contained  on  the  last  fully  completed 
form  is  still  accurate. 

(g)  Exemptions.  Landowners  and 
lessees  whose  total  direct  and  indirect 
interest  in  a  landholding  on  a  westwide 
basis  is  40  acres  or  less  are  exempt  from 
the  certification  and  reporting 
requirements. 

(h)  District  participation.  Each  district 
shall  be  required  to  make  the  necessary 
blank  certification  and/or  reporting 
forms  available  to  district  landholders 
and  to  keep  the  current  certification  and 
reporting  forms  on  file  and  available  for 
Bureau  of  Reclamation  inspection.  All 
superseded  certificates  and  reports 
should  be  retained  by  the  district  for  3 
years,  and  thereafter  may  be  destroyed 
by  the  district,  except  that  the  last  fully 
completed  certification  and  reporting 
form  (other  than  the  verification  form) 
must  always  be  kept  on  file  with  the 
current  verification  form  so  that  all  the 
landowners'  and  lessees'  land  may  be 
identified.  Additionally,  each  district 
will  be  required  to  summarize  the 
information  contained  on  these 
documents  and  submit  the  summary  to 
the  Bureau  of  Reclamation  annually.  The 
summary  form  to  be  used  by  the  district 
will  be  provided  by  the  Bureau  of 
Reclamation.  The  district  shall  notify  the 
Bureau  of  Reclamation  of  any 
discrepancies  in  the  certification  and 
reporting  forms. 

(i)  Auditing.  The  Secretary  may 
conduct  field  audits,  as  necessary,  to 
ensure  compliance  with  Reclamation 
law  and  these  regulations. 

(j)  False  statements.  The  following 
statement  will  be  included  in  all 
certification  and  reporting  forms: 

Under  the  provisions  of  18  U.S.C.  1001,  it  is 
a  crime  punishable  by  5  years  imprisonment 
or  a  fine  of  up  to  $10,000,  or  both,  for  any 
person  knowingly  and  willfully  to  submit  or 
caus«  to  be  submitted  to  any  agency  of  the 
United  States  any  false  or  fraudulent 
statement(s)  as  to  any  matter  within  the 
agency's  jurisdiction. 

False  statements  by  the  landowner  or 
lessee  will  result  also  in  loss  of 
eligibility.  Eligibility  could  only  be 
regained  upon  the  approval  of  the 
Secretary. 

(k)  Failure  to  report.  Failure  to  submit 
the  required  certification  or  reporting 
form  to  the  district  will  result  in  loss  of 
eligibility  to  receive  irrigation  water  by 


the  individual  landowner  or  lessee. 
Eligibility  will  be  regained  once  the 
certification  or  reporting  form  is 
submitted  to  the  district. 

(1)  OMB  approval.  The  information 
collection  requirements  contained  in  this 
section  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  Nos.  1006-0004. 1006-0005. 
1006-0006.  The  information  is  being 
collected  to  comply  with  sections  206, 
224(c),  and  228  of  Pub.  L  97-293.  These 
sections  require  that,  as  a  condition  to 
the  receipt  of  irrigation  water,  each 
landowner  and  lessee  in  a  contracting 
entity  which  is  subject  to  the  acreage 
limitation  provisions  of  Reclamation 
law.  as  amended  and  supplemented  by 
Pub.  L  97-293,  will  furnish  to  his  or  her 
district  annually  a  certificate/report 
which  indicates  that  he  or  she  is  in 
compliance  with  the  provisions  of 
Reclamation  law.  The  information 
collected  on  each  landholding  will  be 
summarized  by  the  district  and 
submitted  to  the  Bureau  in  a  form 
prescribed  by  the  Secretary.  Completion 
of  these  forms  is  required  to  obtain  the 
benefit  of  irrigation  water. 

(m)  Application  of  Privacy  Act  of 
1974.  The  information  submitted  in 
accordance  with  the  certification  and 
reporting  requirement  is  subject  to  the 
provisions  of  the  Privacy  Act  of  1974.  As 
a  condition  to  the  execution  of  a 
contract,  the  Secretary  shall  require  the 
inclusion  of  a  standard  contract  article 
providing  that  the  district  agrees  to 
comply  with  the  Privacy  Act  of  1974  and 
43  CFR  Part  2,  Subpart  D,  in  maintaining 
the  landholder  certification  and 
reporting  forms. 

§426.11    Excess  land. 

(a)  In  general.  As  set  forth  in 

§  426.4(g).  "excess  land"  means  irrigable 
land,  other  than  exempt  land,  owned  in 
excess  of  a  landowner's  ownership 
entitlement  under  Reclamation  law.  In 
determining  excess  land,  all  irrigable 
land  in  all  districts  held  by  any 
landowner  shall  be  considered.  Delivery 
of  irrigation  water  to  excess  lands  is 
allowed  only  if  any  one  of  the  following 
conditions  applies:  (1)  The  excess  land 
has  been  placed  under  recordable 
contract  by  the  landowner,  or  (2)  the 
land  was  involuntarily  acquired  into 
excess  status  through  inheritance, 
foreclosure,  or  other  similar  involuntary 
process. 

(b)  Designation  of  nonexcess  land. 
The  owner  of  excess  land  shall 
designate  that  portion  of  his  or  her 
irrigable  land  that  is  to  be  considered 
nonexcess,  in  accordance  with  the 
instructions  on  the  certification  and 
reporting  forms.  If  a  landowner  does  not 


make  a  designation  on  these  forms, 
designation  shall  be  in  accordance  with 
provisions  in  the  district's  repayment  or 
water  service  contract,  provided 
designation  procedures  are  specified  in 
the  contract  and  the  entire  landholding 
is  in  one  district. 

(1)  Designation  procedures  when  not 
established  by  contract.  If  designation 
provisions  are  not  specified  in  the 
district  contract,  the  landowner  must 
designate  that  portion  of  the  land  in  the 
ownership  which  is  to  constitute  the 
nonexcess  entitlement  within  30  days  of 
Secretarial  notification  to  the  district 
and  that  landowner.  The  designation 
will  take  into  account  all  irrigable  land 
owned  by  the  landowner.  If  the 
landowner  fails  to  make  the  nonexcess 
designation  within  30  days,  the  district 
shall  make  the  designation  within  30 
days  thereafter.  If  the  district  does  not 
make  the  required  designation,  the 
Secretary  shall  then  make  the 
designation. 

(2)  Designation  procedures  if  land  is 
owned  in  more  than  one  district.  If  the 
land  in  the  ownership  is  situated  in 
more  than  one  district,  the  landowner 
has  60  days  from  the  date  of  notification 
to  the  district  and  the  landowner  to 
make  the  designation.  The  Secretary 
shall  make  the  designation  for  the 
landowner  if  designation  is  not  made 
within  60  days. 

(3)  Status  of  nonexcess  land  and 
redesignation.  The  nonexcess 
designation,  whether  made  by  the 
landowner,  the  district,  or  the  Secretary, 
will  be  binding  on  the  land  and  will  be 
filed  with  the  district  and  the  Bureau  of 
Reclamation.  These  regulations 
governing  excess  land  will  apply  to  the 
excess  land  resulting  from  that 
designation.  A  landowner  may 
redesignate  his  or  her  nonexcess  land 
from  excess  land  in  the  ownership  in 
accordance  with  the  following 
procedures:  Redesignations  may  be 
made  without  the  approval  of  the 
Secretary  in  those  cases  where:  (i)  The 
excess  land  becomes  eligible  to  receive 
irrigation  water  as  a  result  of  a 
landowner  becoming  subject  to  the 
discretionary  provisions  as  set  forth  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  (ii)  recordable  contracts  are 
amended  to  conform  to  the  expanded 
acreage  limitations  of  the  discretionary 
provisions  as  set  forth  in  paragraph  (g) 
of  this  section,  or  (iii)  the  excess  land 
becomes  eligible  to  receive  irrigation 
water  as  a  result  of  equivalency 
determinations.  {  426.9. 

All  other  situations  involving 
redesignation  of  nonexcess  land  from 
excess  land  must  be  approved  by  the 
Secretary.  A  redesignation  proposal  will 
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not  be  approved  if  it  is  being  used  for 
the  purpose  of  achieving,  through 
repeated  redesignation,  an  effective 
farm  size  in  excess  of  that  permitted  by 
Reclamation  Law.  Furthermore,  excess 
land  in  the  ownership  may  not  be 
designated  as  nonexcess  once  an  owner 
sells  some  or  all  of  the  land  in  his  or  her 
current  nonexcess  designation.  When  a 
redesignation  involves  an  exchange  of 
nonexcess  land  for  excess  land,  a 
landowner  who  is  not  eligible  for 
equivalency  must  make  an  equal 
exchange  of  acreage  through  the 
redesignation.  If  the  landowner  is 
eligible  for  equivalency,  the 
redesignation  may  be  made  on  the  basis 
of  equivalent  acres.  The  application  of 
this  rule  may  be  illustrated  by  the 
following: 

Example  (1).  Landowner  X  owns  11200 
acres  of  irrigable  land  in  District  A.  He 
purchased  this  land  before  the  district 
entered  its  Tirst  repayment  contract  with  the 
United  States  after  October  IZ.  1982. 
landowner  X.  as  a  qualiFied  recipient, 
designates  960  of  his  1,200  acres  as 
nonexcess.  With  the  approval  of  the 
Secretary,  Landowner  X  may  designate  the 
240  acres,  which  are  now  excess,  as 
nonexcess  and  eligible  to  receive  irrigation 
water,  provided  he  redesignates  240  acres  of 
presently  nonexcess  land  as  excess. 

Example  (2).  Landowner  Y  is  a  U.S.  citizen 
and  a  qualifled  recipient  by  virtue  of  District 
A's  contract  amendment  to  conform  to  the 
discretionary  provisions.  Landowner  Y 
purchased  1,400  acres  of  irrigable  land  in  this 
district  before  the  district  entered  a 
repayment  contract  to  receive  an  irrigation 
water  supply.  After  the  district's  amendment. 
Landowner  X  designates  960  acres  of  this 
land  as  nonexcess.  Subsequent  to  this 
designation,  the  district  requests  and  receives 
an  equivalency  determination.  All  1.400  acres 
of  Landowner  Y's  land  is  class  3  land,  and  in 
District  A.  1  acre  of  class  1  land  is  equal  to 
1.4  acres  of  class  3  land.  With  equivalency. 
Landowner  Y  may  irrigate  1,344  acres  of  class 
3  land  in  District  A.  Thus,  he  may  redesignate 
everything  in  his  ownership  as  nonexcess 
except  for  56  acres.  In  the  future,  if 
Landowner  Y  sells  some  of  this  1,344  acres  of 
nonexcess  land,  he  may  not  designate  any  of 
the  56  excess  acres  as  nonexcess. 

(4)  Acquisition  of  excess  land.  A 
landowner  may  purchase  or  otherwise 
acquire  excess  land  and  nonexcess  land 
subject  to  a  deed  covenant  as  set  forth 
in  S  426.11(h)  at  a  Secretarially 
approved  price,  to  be  held  as  nonexcess, 
up  to  his  or  her  ownership  entitlement 
and,  upon  expiration  of  the  terms  of  the 
deed  covenant  resell  such  land  at  fair 
market  value  only  once.  Once  a 
landowner  has  reached  this  limit,  any 
additional  excess  land  or  land  subject  to 
a  deed  covenant  becomes  ineligible  to 
receive  irrigation  water  until  it  is  sold  to 
an  eligible  buyer  at  a  Secretarially 
approved  price  as  set  forth  in  S  426.12. 


(i)  The  application  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  Farmer  Y,  who  owns  irrigable 
land  In  excess  of  his  ownership  entitlement, 
sells  960  acres  of  his  excess  land  to  Farmer  X, 
a  qualified  recipient,  at  a  Secretarially 
approved  price.  Farmer  X  owns  no  other 
irrigable  land  and  designates  the  960  acres  as 
nonexcess  and  eligible  to  recieve  irrigation 
water  in  his  ownership.  After  the  10-year 
period  of  the  deed  covenant  expires.  Farmer 
X  sells  the  960  acres  at  fair  market  value  and 
purchases  another  960  acres  of  irrigable  land 
located  in  yet  another  district.  Farmer  X 
purchases  the  latter  parcel  at  a  Secretarially 
approved  price  because  the  land  was  excess 
in  the  seller's  holding.  However,  since  Farmer 
X  has  already  reached  his  960-acre  limit  for 
recapturing  the  fair  market  value  of  land 
purchased  at  a  Secretarially  approved  price, 
the  newly  purchased  land  is  not  eligible  to 
receive  irrigation  water  while  in  his  holding. 
In  order  to  regain  eligibility,  the  land  must  be 
sold  lo  an  eligible  buyer  at  a  Secretarially 
approved  price.  Farmer  X  may  purchase  and 
receive  irrigation  water  on  another  960  acres, 
provided  it  is  bought  from  nonexcess  status. 

(c)  Treatment  of  land  ineligible  under 
prior  law.  Irrigable  land  ineligible  under 
prior  law  will  be  treated  as  follows: 

(1)  Irrigable  land  owned  on  the  date  of 
a  district's  first  repayment  or  water 
service  contract.  Irrigable  land  owned 
on  the  date  of  the  district's  first  water 
service  or  repayment  contract  and 
whidi  becomes  ineligible  for  service 
because  it  is  in  excess  of  the  ownership 
limitations  under  prior  law  may  be  made 
eligible  as  follows;  The  landowner  can 
become  subject  to  the  discretionary 
provisions  through  either  an  irrevocable 
election  or  a  contract  amendment  by  the 
district  and  may  designate  the  excess 
land,  up  to  his  or  her  entitlement,  as 
nonexcess.  If  the  landowner  does  not 
became  subject  to  the  discretionary 
provisions,  or  if  there  is  any  excess  land 
remaining  after  the  landowner  becomes 
subject  to  the  discretionary  provisions, 
the  excess  land  can  be  made  eligible  by 
placing  it  under  recordable  contract, 
provided  the  period  for  executing 
recordable  contracts  under  the  district's 
contract  has  not  expired.  The  excess 
land  can  also  be  sold  to  an  eligible 
buyer  at  a  Secretarially  approved  price, 
as  set  forth  in  \  426.12.  or  redesignated 
as  nonexcess  with  the  approval  of  the 
Secretary,  as  set  forth  in  paragraph 
(b)(3]  of  this  section. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  Z  is  a  resident 
alien  and  owns  480  acres  of  irrigable  land  in 
District  A.  Landowner  Z  has  designated  160 
acres  as  nonexcess,  and  it  is  receiving 
irrigation  water.  Following  this  designation. 
District  A  amends  its  contract  to  conform  to 
die  (fiscretionary  provisions.  As  a  result  of 
the  district  amendment.  Landowner  Z 
satisfies  the  requirements  for  a  qualified 


recipient  and  may  designate  all  480  acres 
owned  as  nonexcess. 

Example  (2).  Landowner  Y  and  his  wife 
own  1,200  acres  of  irrigable  land  in  District  B 
which  is  subject  to  prior  law.  They  owned 
this  land  even  before  District  B  entered  into  a 
repayment  contract  with  the  United  States. 
Landowner  Y  and  his  wife  have  designated 
320  acres  as  nonexcess  and  eligible  to  receive 
irrigation  water.  The  remaining  880  acres  are 
excess  and  ineligible  to  receive  irrigation 
water.  This  excess  land  cannot  be  placed 
under  recordable  contract  because  the  10- 
year  grace  period  for  executing  recordable 
contracts,  as  provided  in  the  district's 
contract,  has  expired. 

Landowner  Y  makes  an  irrevocable 
election  to  conform  to  the  discretionary 
provisions.  By  that  election.  Landowner  Y 
becomes  a  qualified  recipient,  and  is  entitled 
to  own  and  receive  irrigation  water  on  960 
acres.  Landowner  Y's  remaining  240  acres 
can  become  eligible  if  he  sells  it  to  an  eligible 
buyer  at  an  approved  price  or  redesignates  it, 
with  the  approval  of  the  Secretary,  as 
nonexcess; 

(2]  Irrigable  land  acquired  after  the 
date  of  a  district's  first  repayment  or 
water  service  contract.  Irrigable  land 
acquired  by  a  landowner  after  the  date 
of  a  district's  first  repayment  or  water 
service  contract  and  which  is  ineligible 
for  service  under  prior  law  may  become 
eligible  as  follows: 

(i)  Nonexcess  land  purchased  into 
excess.  Land  which  is  ineligible  because 
it  was  purchased  from  nonexcess  status 
into  excess  status  may  become  eligible 
to  receive  irrigation  water  if  the 
landowner  becomes  subject  to  the 
discretionary  provisions  and 
redesignates  the  land,  up  to  his 
entitlement,  as  nonexcess.  If  the 
landowner  does  not  become  subject  to 
the  discretionary  provisions  in 
accordance  with  these  procedures,  or  if 
there  is  any  excess  land  remaining  after 
the  landowner  becomes  subject  to  the 
discretionary  provisions,  the  excess 
land  can  regain  eligibility  as  follows: 
Irrigation  land  acquired  from  nonexcess 
status  into  excess  status  after  irrigation 
water  was  available  to  the  land  can 
regain  eligibility  if  either  the  sale  is 
canceled  or  the  land  is  sold  to  an 
eligible  buyer  in  a  sale  or  transfer  at  a 
price  and  on  terms  approved  by  the 
Secretary  or  if  redesignation  of  the  land 
is  approved  by  the  Secretary.  In 
addition,  if  the  land  was  acquired  into 
excess  before  irrigation  water  was 
available  to  it,  the  land  can  be  placed 
under  recordable  contract  when  the 
water  supply  becomes  available. 

(ii)  Excess  land  acquired  without  price 
approval  and  other  ineligible  land.  Land 
which  is  ineligible  because  it  was 
acquired  from  excess  status  without 
Secretarial  price  approval  or  because 
the  landowner  did  not  comply  with 
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some  other  requirements  of  law  as 
determined  by  the  Secretary  can  regain 
eligibility  if  it  is  sold  to  an  eligible  buyer 
at  a  price  approved  by  the  Secretary. 
Land  purchased  without  Secretarial 
price  approval  can  also  regain  ehgibility 
if  the  sale  price  is  reformed  to  conform 
to  the  excess  land  value. 

(A)  The  principle  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  Z  is  a  resident 
alien  and  owns  160  acres  of  irrigation  land  in 
District  A.  District  A  is  subject  to  prior  law. 
Landowner  Z  purchases  an  additional  160 
acres  which  had  been  designated  nonexcess 
while  in  the  landholding  of  the  seller.  Since 
Landowner  Z  has  purchased  himself  into 
excess  status,  the  newly  purchased  land 
becomes  ineligible  to  receive  irrigation  wafer 
in  his  holding.  However.  3  weeks  later. 
Landowner  Z  makes  an  irrevocable  election. 
Since  he  meets  the  requirements  of  a 
qualified  recipient  and  since  he  has  become 
subject  to  the  discretionary  provisions. 
Landowner  Z  may  designate  the  newly 
purchased  160  acres  as  nonexcess.  As  a 
qualified  recipient,  he  may  also  purchase  and 
receive  irrigation  water  on  another  640  acres 
of  eligible  land. 

Example  (2j.  In  1986,  Landowner  X  bought 
160  acres  of  irrigable  land  from  excess  status 
in  District  A.  Landowner  X,  however,  failed 
to  get  sale  price  approval  from  the  Secretary. 
This  land  is  ineligible  for  service  in  his 
holding  unless  the  seller  is  willing  to  reform 
the  sale  price  to  conform  to  the  excess  land 
value.  If  the  price  is  not  reformed,  the  160 
acres  must  be  sold  to  an  eligible  buyer  at  a 
Secretarially  approved  price  in  order  to  be 
eligible  for  irrigation  water. 

(d)  Irrigable  land  which  becomes 
ineligible  under  the  discretionary 
provisions.  Irrigable  land  which 
becomes  ineligible  under  the 
discretionary  provisions  shall  be  treated 
as  follows: 

(1)  In  a  district  which  first  becomes 
subject  to  Reclamation  law  because  it 
enters  a  repayment  or  water  service 
contract  after  October  12. 1982,  irrigable 
land  owned  on  the  date  of  the  district's 
contract  and  which  is  in  excess  of  the 
ownership  limitations  under  the 
discretionary  provisions  can  be  made 
eligible  if  it  is:  (i)  Placed  under 
recordable  contract,  provided  the  period 
for  executing  recordable  contracts  under 
the  district's  contract  has  not  expired; 
(ii)  sold  to  an  eligible  buyer  in  a  sale  or 
transfer  at  a  price  and  on  terms 
approved  by  the  Secretary;  or  (iii) 
redesignated  as  nonexcess  with  the 
approval  of  the  Secretary  as  set  forth  in 
paragraph  (b)(3)  of  this  section. 

(2)  In  a  district  which  first  becomes 
subject  to  the  ownership  limitations  of 
Reclamation  law  after  October  12, 1982. 
if  irrigable  land  for  which  irrigation 
water  is  available  is  acquired  from 
nonexcess  status  into  excess  status  after 
the  date  of  the  district's  contract,  it  shall 


remain  ineligible  until  the  sale  is 
canceled,  or  the  land  is  sold  to  an 
eligible  buyer  at  a  price  and  on  terms 
approved  by  the  Secretary,  or 
redesignated  with  approval  by  the 
Secretary.  If  irrigation  water  was  not 
available  to  such  land  at  the  time  of 
purchase,  the  land  can  be  placed  under 
recordable  contract  when  the  water 
becomes  available.  In  such  districts,  if 
land  is  ineligible  because  it  was 
purchased  from  excess  status  without 
price  approval,  eligibility  can  be 
regained  if  the  sale  price  is  reformed  to 
conform  to  a  Secretarially  approved 
price  or  if  the  land  is  sold  to  an  eligible 
buyer  at  a  price  approved  by  the 
Secretary. 

(3)  In  a  district  which  was  once 
subject  to  prior  law  but  which  has 
become  subject  to  the  discretionary 
provisions,  irrigable  land  which 
becomes  ineligible  after  the 
discretionary  provisions  are  applicable, 
can  be  made  eligible  in  the  same  ways 
described  in  the  preceding  paragraph, 
§  426.11(d)(2). 

(i)  The  principle  of  these  rules  may  be 
illustrated  by  the  following: 

Example.  In  1980,  Landowner  X.  a  U.S. 
citizen,  buys  1,920  acres  of  land  in  District  A. 
In  addition  to  its  own  water  supply.  District 
A  wishes  to  receive  supplemental  irrigation 
water.  Therefore,  it  enters  into  a  water 
service  contract  with  the  United  States  on 
May  14, 1984.  Thereby,  the  landowners  in  the 
district  become  subject  to  the  discretionary 
provisions.  As  a  qualified  recipient. 
Landowner  X  may  receive  irrigation  water  on 
any  960  acres  which  he  designates  as 
nonexcess.  The  remaining  960  acres  are 
excess  and  ineligible  for  service  until 
Landowner  X  places  the  land  under 
recordable  contract,  sells  it  to  an  eligible 
buyer  at  a  price  approved  by  the  Secretary, 
or  receives  Secretarial  approval  to 
redesignate  the  land  as  nonexcess. 

If  Landowner  X  had  purchased  the  1,920 
acres  from  nonexcess  status  in  1965,  rather 
than  before  the  date  of  the  district's  contract, 
he  still  would  have  been  able  to  designate 
960  acres  as  nonexcess  and  eligible  to  receive 
irrigation  water.  However,  the  remaining  960 
acres  of  excess  land  would  not  have  been 
eligible  until  sold  to  an  eligible  buyer  at  a 
Secretarially  approved  price,  the  sale  is 
canceled,  or  he  receives  Secretarial  approval 
to  redesignate  the  land  as  nonexcess.  The 
excess  acres  could  not  have  been  placed 
under  recordable  contract  unless  irrigation 
water  had  not  been  available  when  the  land 
was  purchased. 

(e)  Recordable  contracts.  Excess  land 
may  become  eligible  to  receive  irrigation 
water  if  the  owner  enters  intoa 
recordable  contract  with  the  Secretary, 
provided  such  excess  land  is  eligible  to 
be  placed  under  recordable  contract 
The  excess  owner  must  agree  to  dispose 
of  the  excess  land,  excluding  mineral 
rights  and  easements,  to  an  eligible 


owner  under  terms  and  conditions  and 
at  a  sale  price  approved  by  the 
Secretary  in  accordance  with  §  426.12. 
The  period  allowed  for  the  disposition  of 
excess  land  under  recordable  contracts 
executed  after  October  12. 1982,  may  not 
exceed  5  years  from  the  date  the 
recordable  contract  is  executed  by  the 
Secretary  (except  for  the  Central 
Arizona  Project  where  the  disposition 
period  provided  will  be  10  years  from 
the  date  water  becomes  available  to  the 
land).  Water  deliveries  may  begin  on  the 
date  the  Secretary  receives  a  written 
request  from  the  landowner  to  execute  a 
recordable  contract.  The  landowner  has 
20  working  days  from  the  date  to 
execute  the  recordable  contract  unless 
the  Secretary  waives  the  20-day 
limitation.  Land  placed  under  recordable 
contract  may  receive  irrigation  water  at 
the  rate  specified  in  the  contract  of  the 
district  so  long  as  it  is  in  the  landholding 
of  a  prior  law  recipient.  In  the  case  of 
qualified  and  limited  recipients,  the  rate 
must  cover  at  least  the  annual  O&M 
costs.  However,  land  under  recordable 
contract  which  is  leased  to  another  may 
become  subject  to  the  full-cost 
provisions  if  the  lessee's  landholding 
exceeds  the  specified  non-full-cost 
entitlement.  Furthermore,  if  a  landowner 
with  land  under  recordable  contract 
exceeds  his  or  her  non-full-cost 
entitlement,  nothing  precludes  the 
landowner  from  selecting  land  under 
recordable  contract  as  the  land  for 
which  the  full-cost  rate  must  be  paid, 
unless  such  land  is  already  subject  to 
full-cost  pricing  under  an  extended     • 
recordable  contract  as  set  forth  in 
§  426.11(i)(4). 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  is  a  qualified 
recipient  and  owns  1.400  acres  of  irrigable 
land  in  District  A.  The  landowner  places  440 
acres  under  recordable  contract  so  that  he 
may  receive  irrigation  water  at  the  non-full- 
cost  rate  on  all  owned  land  in  the  district. 
Subsequently.  Landowner  X  leases  the  440 
acres  under  recordable  contract  to 
Landowner  Y  who  is  a  limited  recipient  that 
did  not  receive  irrigation  water  prior  to 
October  1, 1981.  Therefore,  the  full-cost  rate 
must  be  paid  for  irrigation  water  delivered  to 
the  440  leased  acres.  Leasing  the  land  to 
Landholder  Y  does  not  aH'ect  other  terms  of 
the  recordable  contract. 

Example  (2).  Farmer  X  owns  1,280  acres  of 
irrigable  land  in  District  A.  District  A.  which 
is  subject  to  prior  law.  has  a  Tixed-rate  water 
service  contract  which  no  longer  covers 
actual  O&M  costs.  Farmer  X  has  designated 
160  acres  of  his  land  as  nonexcess  and  has 
placed  the  remaining  1,120  acres  under 
recordable  contract.  This  means  that  Farmer 
X  is  able  to  receive  irrigation  water  at  the 
contract  rate  on  all  his  owned  land. 
Subsequently,  District  A  imends  its  contract 
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to  become  subject  to  the  discretionary 
provisions.  As  provided  in  {  426.11(g),  Farmer 
X  withdraws  800  acres  from  under  recordable 
contract  and  redesignates  that  land  as  part  of 
his  960-acre  entitlement  as  a  qualified 
recipient.  Since  Fanner  X  is  now  a  qualified 
recipient,  the  higher  of  the  contract  rate  or 
full  O&M  costs  must  be  paid  for  all  land  in 
his  landholding.  including  the  320  acres 
remaining  under  recordable  contract. 

(f)  Restriction  on  placing  excess  land 
under  recordable  contract.  Except  as 
provided  in  S  426.6(h).  if  a  landowner 
acquires  irrigation  land  for  which 
irrigation  water  is  available  and  by  so 
doing  places  himself  or  herself  in  excess 
status,  the  landowner  shall  not  be 
permitted  to  place  the  land  so  acquired 
under  recordable  contract.  Such  excess 
land  can  only  regain  eligible  status  as 
described  in  paragraphs  (c)(2)  and  (d) 
(2)  and  (3)  of  this  section. 

(g)  Recordable  contracts  in  effect 
prior  to  October  12. 1982.  Recordable 
contracts  executed  prior  to  October  12. 
1982,  will  continue  in  effect.  However, 
landowners  with  such  existing 
recordable  contracts  may  request  that 
their  contracts  be  amended  to  conform 
to  the  expanded  ownership  limitations 
contained  in  title  II.  The  Secretary  shall 
amend  those  contracts  when  requested 
by  a  landowner  if:  (1)  Any  district  where 
the  landholder  holds  land,  enters  into  a 
new  or  amended  contract  which 
conforms  to  the  discretionary  provisions 
or  (2)  the  excess  landowner  makes  an 
individual  election. 

The  disposition  period  for  such 
amended  recordable  contracts  shall  not 
be  extended  as  provided  in  paragraph  (i) 
of  this  section.  If  a  landowner  becomes 
subject  to  the  discretionary  provisions 
and  amends  his  or  her  nonexcess 
designation  to  include  land  that  had 
been  under  recordable  contract,  such 
land  shall  not  be  subject  to  the  10-year 
deed  covenant  requiring  Secretarial  sale 
price  approval  as  set  forth  in  paragraph 
(h)  of  this  section. 

(h)  Price  approval  on  excess  land— (1 J 
Deed  covenant.  In  order  for  land 
acquired  from  excess  status  after 
October  12. 1982.  whether  under 
recordable  contract  or  not.  to  be  eligible 
to  receive  irrigation  water,  the  following 
covenant  controlling  the  sale  price  of 
such  land  must  be  placed  in  the  deed 
transferring  the  land  to  the  purchase, 
except  as  provided  in  paragraphs  (j)  and 
(k)  of  this  section. 

This  covenant  is  to  satisfy  the  requirements 
in  I  209(f)(2)  of  Pub.  L  97-293.  This  covenant 

expires  on .  Until  the  expiration  date 

specified  herein,  sale  price  approval  is 
required  on  this  land.  Sale  by  the  landowner 
and  his  or  her  assigns  of  these  lands  for  any 
value  that  exceeds  the  sum  of  the  value  of 
newly  added  improvements  plus  the  value  of 


the  land  as  increased  by  the  market 
appreciation  unrelated  to  the  delivery  of 
irrigation  water  will  result  in  the  ineligibility 
of  this  land  to  receive  Federal  project  water, 
provided  however: 

(i)  The  terms  of  this  covenant  requiring 
price  approval  shall  not  apply  to  this  land  if  it 
is  acquired  into  excess  status  pursuant  to  a 
bono  fide  involuntary  foreclosure  or  similar 
involuntary  process  of  law,  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to,  a  mortgage,  real  estate  contract,  or 
deed  of  trust),  inheritance,  or  devise, 
(hereinafter  Involuntary  Conveyance). 
Thereafter,  this  land  may  be  sold  to  a 
landholder  at  its  fair  market  value  without 
regard  to  any  other  provision  of  the 
Reclamation  Reform  Act  of  1982  approved 
October  12, 1982,  (43  U.S.C.  390aa,  et  seq.),  or 
to  Section  48  of  the  Act  entitled  "An  Act  to 
adjust  water  rights  charges,  to  grant  certain 
relief  on  the  Federal  irrigation  projects,  and 
for  other  purposes",  approved  May  25. 1926 
(43  U£.C.  423e): 

(ii)  If  the  status  of  this  land  changes  from 
nonexcess  into  excess  land  after  a  mortgage 
or  deed  of  trust  in  favor  of  a  lender  is 
recorded  and  this  land  is  subsequently 
acquired  by  a  bona  fide  Involuntary 
Conveyance  by  reason  of  a  default  under  that 
loan,  this  land  may  thereupon  or  thereafter 
be  sold  to  a  landholder  at  its  fair  market 
value; 

(iii)  The  terms  of  this  covenant  requiring 
price  approval  shall  not  apply  to  the  sale 
price  obtained  at  the  time  of  the  Involuntary 
Conveyances  described  in  subparagraphs  (i) 
and  (il).  nor  to  any  subsequent  voluntary 
sales  by  a  landholder  of  this  land  after  the 
Involuntary  Conveyances  or  any  subsequent 
Involuntary  Conveyance; 

(iv)  Upon  the  completion  of  an  Involuntary 
Conveyance,  the  Secretary  of  the  Interior 
shall  reconvey  or  otherwise  terminate  this 
covenant  of  record. 

Note.— The  date  to  be  included  shall  be  10 
years  from  the  date  the  land  was  first 
transferred  from  excess  to  nonexcess  status. 

(2)  Involuntarily  acquired  land.  Upon 
acquisition  of  land  burdened  by  such  a 
deed  covenant  through  involuntary 
foreclosure  or  similar  involuntary 
process  of  law.  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to.  a  mortgage,  real  estate 
contract,  or  deed  of  trust),  inheritance, 
device,  or  gift,  the  deed  covenant  shall 
be  removed  by  the  Secretary  at  the 
request  of  the  acquiring  party,  by  a 
release  of  equitable  servitude  or  other 
appropriate  legal  instrument. 

(i)  Extension  of  disposition  periods  for 
recordable  contracts.  Owners  of  excess 
land  under  recordable  contract  who 
were  prevented  from  selling  their  excess 
land  because  of  Secretarial  moratorium 
or  court  order  shall  be  allowed  an 
additional  period  of  time  to  sell  their 
excess  land  under  recordable  contract  in 
the  manner  described  in  subparagraphs 
1.  2.  and  3  of  this  paragraph. 

[i]  Westlands  Water  District. 
California.  Beginning  July  10. 1984.  the 


Secretary  again  commenced  processing 
the  sales  of  excess  land  under 
recordable  contract  in  the  Westlands 
Water  District,  California.  Such  land 
will  be  allowed  a  period  of  time  equal  to 
the  time  remaining  on  that  recordable 
contract  on  August  13. 1976,  to  sell  land 
under  recordable  contract.  The 
Secretary  will  notify  the  affected 
landowners  as  to  applicable  dates, 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Examplg.  A  landowner  in  the  Westlands 
Water  District  entered  into  a  recordable 
contract  on  Octot)er  13, 1972.  The  recordable 
contract  provided  for  a  10-year  disposition 
period  which  would  end  on  October  13, 1982. 
On  August  13, 1976  (the  date  of  the  court- 
ordered  moratorium  on  processing  sales  of 
excess  land  in  the  Westlands  District),  there 
were  6  years  and  2  months  remaining  in  the 
disposition  period.  The  court-ordered 
moratorium  was  lifted  and  the  Secretary 
commenced  processing  sales  of  excess  land 
in  the  Westlands  Water  District  on  July  10, 
1984,  the  disposition  period  for  the  recordable 
contract  will  be  extended  for  6  years  and  2 
months  from  that  date  or  to  September  10, 
1990.  The  contract  will  mature  at  that  time 
and  the  Secretary's  power-of-attomey  to  sell 
the  land  will  vest. 

(2)  All  Other  districts.  A  moratorium 
on  processing  sales  of  excess  land  was 
issued  by  the  Secretry  on  June  27. 1977. 
This  moratorium  applied  to  all 
landowners  with  recordable  contracts  in 
all  districts  other  than  the  Westlands 
Water  District.  The  Commissioner  of 
Reclamation  delayed  sales  by  other 
directives.  Landowners  affected  by 
these  actions  were  given  an  additional 
period  of  time  to  dispose  of  their  land. 
The  extension  was  calculated  from  the 
May  21. 1084.  date  that  processing  sales 
of  excess  land  was  resumed  and  was 
equal  to  the  time  remaining  on  the 
recordable  contract  when  the 
moratorium  was  imposed.  The 
resumption  date  was  determined  by  the 
Secretary,  and  he  notified  all  affected 
landowners. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  A  landowner  in  District  A 
entered  into  a  recordable  contract  on  June  27, 
1975.  The  recordable  contract  provided  for  a 
10-year  disposition  period  which  would  end 
June  27, 1995.  The  landowner  was  prevented 
from  selling  the  land  under  recordable 
contract  by  the  Secretarial  moratorium  of 
June  27, 1977.  At  that  date,  the  recordable 
contract  had  a  remaining  disposition  period 
of  8  years.  The  disposition  period  for  the 
recordable  contract  will  be  extended  8  years 
from  the  date  processing  sales  is  resiMned. 
The  resumption  date  of  May  21. 1964,  was 
determined  by  the  Secretary. 

(3)  How  extensions  of  recordable 
contracts  are  to  be  accomplished.  The 
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Secretary  shall  prepare  and  execute 
amendatory  agreements  to  extend 
recordable  contracts  for  the  appropriate 
period  of  time.  The  amendatory 
agreement  will  establish  the  new 
maturity  date  for  the  recordable 
contract  and  will  be  recorded  by  the 
Secretary  in  the  ofHcial  records  of  the 
county  in  which  the  land  covered  by  the 
recordable  contract  is  located.  A  copy  of 
the  amendatory  agreement  will  also  be 
sent  to  the  affected  landowner  by  the 
Secretary. 

(4)  Water  rates  for  land  under 
extended  recordable  contracts.  Land 
under  recordable  contract  which  is  held 
by  a  water  user  not  subject  to  the 
discretionary  provisions  may  continue 
to  receive  irrigation  water  at  the 
contract  water  rate  for  the  extended 
term  of  the  contract,  except  as  provided 
in  §  426.11(e).  Land  under  recordable 
contract  which  is  held  by  a  qualified  or 
limited  recipient  may  continue  to 
receive  irrigation  water  deliveries  at  the 
non-full-cost  rate  for  the  original 
disposition  period  of  the  recordable 
contract.  The  water  rate  for  land  under 
recordable  contract  held  by  a  qualified 
or  limited  recipient  during  an  extended 
contract  period  shall  be  determined  as 
follows:  The  non-full-cost  rate  shall 
apply  until  the  date  18  months  after  the 
date  the  Secretary  resumes  the 
processing  of  excess  land  sales,  or  until 
the  extended  contract  period  expires, 
whichever  occurs  first,  and  after  the 
date  18  months  from  the  date  the 
Secretary  resumes  the  processing  of 
excess  lands  sales,  water  deliveries 
shall  be  made  at  the  full-cost  rate  for  the 
duration  of  the  extended  contract 
period. 

(i)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  entered  into  a 
recordable  contract  on  June  27, 1972.  The 
recordable  contract  provided  for  a  10-year 
disposition  period  which  ended  on  June  27, 
1982.  However.  Landowner  X  was  prevented 
from  selling  the  land  by  the  Secretarial 
moratorium  of  June  27, 1977.  The  district  in 
which  the  land  is  located  amended  its 
contract  to  conform  to  the  discretionary 
provisions  on  January  1. 1983.  Since 
Landowner  X  had  5  years  remaining  on  the 
original  recordable  contract  when  the 
moratorium  was  imposed,  the  contract  will 
be  extended  for  5  years  from  the  date  the 
processing  of  the  sale  is  resumed.  The 
resumption  date  will  be  determined  by  the 
Secretary.  Landowner  X  must  pay  the  full- 
cost  rate,  however,  for  any  irrigation  water 
delivered  to  the  land  under  recordable 
contract  beginning  18  months  from  the  date 
the  moratorium  is  lifted. 

Example  (2).  Landowner  Y  entered  info  a 
recordable  contract  with  a  10-year 
disposition  period  on  June  27, 1976. 
Landowner  Y  was  prevented  from  selling  the 
land  by  the  Secretarial  moratorium  of  June 


27, 1977.  At  that  time.  9  years  remained  in  the 
disposition  period  of  the  recordable  contract. 
The  district  in  which  the  land  is  located 
amended  its  contract  to  conform  with  the 
discretionary  provisions  of  title  11  on  January 
1, 1983.  The  Secretary  resumes  the  processing 
of  the  excess  land  sale  on  May  21, 1984.  The 
original  disposition  period  of  the  recordable 
contract  expires  on  June  27, 1986,  which  is 
more  than  18  months  after  the  Secretary 
resumed  the  processing  of  the  excess  land 
sale.  Therefore,  Landowner  Y  must  pay  the 
full-cost  rate  for  water  deliveries  to  that  land 
beginning  June  27, 1986,  for  the  duration  of 
the  extended  contract  period.  The  extended 
contract  period  will  expire  on  May  21, 1993,  9 
years  after  the  Secretary  resumed  the 
processing  of  the  excess  land  sale. 

(j)  Sale  of  excess  land  under 
recordable  contract  by  the  Secretary. 
All  recordable  contracts  shall  provide 
that  a  power-of-attomey  shall  vest  in 
the  Secretary  to  sell  the  land  under 
recordable  contract  if  the  landowner 
does  not  dispose  of  the  excess  land 
within  the  period  specified.  The  land 
shall  be  deemed  "disposed  of  for  this 
purpose  if  the  landowner  has  complied 
with  all  requirements  for  the  sale  of 
excess  land  under  these  rules  within  the 
period  specified  whether  the  Secretary 
gives  his  final  approval  of  the  sale 
within  that  period  or  thereafter.  "iTie 
Secretary  shall  conduct  such  excess 
land  sales,  once  the  power-of-attomey 
has  vested.  The  Secretary  shall  use  the 
following  procedures: 

(1)  Surveys.  A  qualified  surveyor  shall 
make  a  land  survey  when  determined 
necessary  by  the  Secretary.  The  cost  of 
the  survey  initially  will  be  paid  by  the 
United  States  and  added  to  the  sale 
price  for  the  land.  The  cost  shall  be 
reimbursed  to  the  United  States  from  the 
proceeds  of  the  sale. 

(2)  Appraisals.  The  Secretary  shall 
appraise  the  excess  land  to  determine 
the  approvable  sale  price.  The  cost  of 
the  appraisal  shall  be  paid  by  the  United 
States.  Such  cost  shall  be  added  to  the 
approved  sale  price  and  shall  be 
reimbursed  to  the  United  States  out  of 
the  proceeds  of  the  sale. 

(3)  Advertising.  The  Secretary  shall 
advertise  the  sale  of  the  property  in  the 
newspapers  within  the  county  in  which 
the  land  lies,  in  farm  journals,  in  other 
similar  publications,  and  by  other  public 
notices  he  determines  advisable.  The 
notices  shall  state  (i)  the  minimum 
acceptable  sale  price  for  the  property 
(which  equals  the  appraised  value  plus 
the  cost  of  the  appraisal,  survey,  and 
advertising],  (ii)  that  the  land  will  be 
sold  by  auction  for  cash  or  on  terms 
acceptable  to  the  landowner  to  the 
highest  bidder  whose  bid  equals  or 
exceeds  the  minimum  acceptable  sale 
price,  and  (iii)  the  date  for  such  sale 


(which  shall  not  exceed  90  days  from 
date  of  the  advertisement). 

The  advertisement  costs  for  the  sale  will 
be  added  to  the  sale  price  for  the  land 
and  reimbursed  to  the  United  States 
from  the  sale  proceeds. 

(4)  Distribution  of  proceeds.  The 
proceeds  from  the  sale  of  the  land  shall 
be  paid  first  to  the  landowner  in  the 
amount  of  appraised  value;  second,  to 
costs  due  the  United  States  for  costs  of 
the  survey,  appraisal,  advertising,  etc.; 
and  third,  to  the  United  States  any 
remaining  proceeds,  which  will  be 
credited  to  the  Reclamation  fund  or 
other  funds  as  prescribed  by  law. 

(5)  Closing.  The  sale  of  the  excess 
land  shall  be  closed  by  the  Secretary 
when  all  sale  arrangements  have  been 
completed.  The  Secretary  shall  execute 
a  deed  conveying  the  land  to  the 
purchaser.  There  shall  be  no 
requirement  for  a  covenant  in  the  deed, 
paragraph  (h)  of  this  section,  restricting 
the  resale  of  the  land. 

(6)  Water  deliveries.  Excess  land 
under  matured  recordable  contracts  will 
be  eligible  to  continue  to  receive 
irrigation  water  at  the  current  applicable 
rate  until  the  land  is  sold  by  the 
Secretary, 

(k)  Land  which  becomes  excess 
because  of  westwide  application  or 
enforcement  of  other  requirements  of 
law — (1)  Land  previously  subject  to 
prior  law.  Irrigable  land  and  other  land 
which  was  subject  to  prior  law  and 
which  was  nonexcess  and  receiving  or 
eligible  to  receive  irrigation  water  under 
that  law  may  become  either  (i)  excess 
because  of  the  westwide  application  of 
acreage  limitation  for  qualified  or 
limited  recipients  or  (ii)  ineligible 
because  of  the  restriction  on  delivery  of 
water  to  nonresident  aliens  and  entities 
not  established  under  State  or  Federal 
law. 

To  remain  eligible  for  water,  such  land, 
up  to  the  amount  which  was  nonexcess 
and  eligible  under  prior  law,  must  be 
placed  under  recordable  contract  as 
provided  in  paragraph  (e)  of  this  section. 
The  recordable  contract  in  such 
situations  shall  be  modified  to  permit 
the  landowner  to  sell  the  land  to  an 
eligible  purchaser  without  price 
approval  by  the  Secretary.  The  deed 
conveying  the  excess  land  shall  not 
contain  the  standard  covenant,  as  set 
forth  in  paragraph  (h)  of  this  section, 
requiring  sale  price  approval  by  the 
Secretary  for  a  period  of  10  years 
following  initial  sale.  The  land  shall  be 
sold  in  accordance  with  the  procedures 
established  in  paragraph  (j)  of  this 
section  if  the  Secretary's  power-of- 
attomey  to  sell  the  land  vests.  In  these 
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situdlions,  the  excess  or  ineligible  land 
shall  also  become  eligible  to  receive 
irrigation  water  if  i1  is  sold  to  an  eligible 
buyer.  Those  acres  which  were  held  as 
nonexoess  and  eligible  under  prior  law 
may  be  sold  at  fair  market  value. 

(2)  Land  not  prevJousJy  subject  to 
prior  law.  The  provisions  in  paragraph 
(1]  do  not  apply  to  laod  in  districts 
which  first  entered  a  contract  with  the 
United  States  after  October  12, 1982.  In 
such  districts,  excess  land  can  only  gain 
eligibility  as  described  in  paragraphs 
(d)(1)  and  (d)(2J  of  this  section.  Land 
that  becomes  ineligible  in  these  districts 
because  it  is  owned  by  nonresident 
aliens  or  by  an  entity  not  established 
under  State  or  Federal  law  can  be 
placed  under  a  recordable  contract 
requiring  Secretarial  sale  price  approvaL 
as  set  forth  in  paragraph  (e)  of  this 
section,  only  if  the  land  was  acquired 
before  the  date  of  the  district's  contract. 
If  the  land  was  acquired  after  the  date 
of  the  district's  contract,  it  must  be  sold 
to  an  eligible  buyer  at  an  approved  price 
in  order  to  regain  ehgibility. 

(1)  TTiis  rule  may  be  illustrated  by  the 
following: 

Example  (If.  Landowner  X  and  his  wife  are 
U.S.  citizens  and  own  320  acres  of  irrigation 
land  designated  as  nonexcess  in  each  of 
Districts  A.  B.  C.  and  D.  In  June  of  1980. 
landowner  X  purchased  an  additional  280 
acres  in  District  E.  District  A  amends  its 
contract  to  conform  to  title  li.  landowner  X 
and  his  wife  automatically  and  without 
benefit  of  choioe  become  a  qualified  recipent 
and  as  such  are  entitled  to  irrigate  no  more 
than  960  acres  westwide  with  irrigation 
water.  Their  present  ownership  exceeds  their 
960-acre  ownership  entitlement  by  600  acres. 
Since  the  280  acres  in  District  E  were 
purchased  afto-  December  6, 1979,  that  land 
was  ineligible  to  receive  irrigation  water  even 
under  prior  law.  Therefore,  no  part  of  that 
parcel  can  be  placed  under  recordable 
contract  and  the  land  remains  ineligible  until 
sold  to  an  ehgible  buyer  at  an  approved  price 
or  the  sale  is  cancelled,  or  the  land  is 
redesignated  with  Secretarial  approval.  The 
remaining  320  excess  acres,  however,  had 
been  eligible  under  prior  law.  Therefore,  that 
land  can  continue  to  receive  irrigation  water 
if  Landowner  X  either  sells  it  to  an  eligible 
buyer  or  places  the  land  under  a  5-year 
recordable  contract.  In  either  case. 
Landowner  X  could  sell  the  land  at  fair 
market  value. 

Example  (2).  Corporation  X.  which  was 
established  under  the  laws  of  Switzerland,  is 
owned  by  two  shareholders  who  are  citizens 
and  residents  of  Switzerland.  The 
corporation  owns  480  acres  of  irrigation  land 
in  District  A  and  has  designated  160  acres  as 
nonexcess  and  ehgible  to  receive  irrigation 
water.  District  A  aiaends  its  contract  to 
conform  to  the  discreiionary  provisions. 
Thereby.  Corporation  X  becomes  ineligible  to 
receive  irrigation  water  as  a  qualified 
recipient  because  it  is  not  established  under 
State  or  Federal  law.  However,  since  160 
acres  of  its  land  were  eligible  to  receive 


irrigation  water  under  prior  law,  this  land 
will  centinue  to  be  eligible  if  it  is  placed 
under  a  recordable  contract  or  sold  loan 
eligible  buyer.  The  160  acres,  whether  or  not 
under  recordable  contract,  may  be  sold  at  fair 
market  valne;  however,  the  320  acres  which 
were  excess  under  prior  law  remain  ineligible 
until  sold  to  an  eligible  buyer  at  an  approved 
price. 

Exrsnph  (3).  Corporation  W,  a  foreign 
corporation  owned  by  two  shareholders  who 
are  cittsens  and  residents  of  Norway, 
purchased  480  acres  of  irrigation  land  in 
District  A.  Subseqiient  to  the  purchase. 
District  A  entered  its  first  contract  with  the 
United  States,  thereby  becoming  subject  to 
the  divcretianary  provisions.  Corporation  W, 
however,  is  not  eligible  to  receive  irrigation 
water  as  a  qoahfied  recipient  Iwcause  it  was 
not  established  under  State  or  Federal  law. 
Since  Corporation  Ws  land  had  never  been 
subject  to  prior  law.  it  does  not  come  tmder 
the  pwiew  of  paragraph  (kHl)  of  this 
section.  However,  since  tite  land  was 
purchased  before  the  date  of  the  district's 
contract,  the  corporation  can  receive 
irrigation  water  by  placing  the  land  under  a 
recordable  contract  requiring  Secretarial  sale 
price  afiproval. 

§42fi.12    Exoan  land  appraiaais. 

(a)  In  general  The  followring 
regulations  shall  apply  to  all  appraisals 
of  excess  land  and  land  burdened  by  a 
deed  covenant  except  when  the  land  is 
subject  to  a  recordable  contract  and/or 
a  contract  which  was  in  force  on 
October  IZ  198Z  and  these  regulations 
are  inconsistent  with  the  provisions  of 
those  contracts. 

(1)  All  appraisals  of  excess  land  and 
land  burdened  by  a  deed  covenant  will 
be  based  on  the  fair  market  value  of  the 
land  at  the  time  of  appraisal  without 
reference  to  the  construction  of  the 
irrigation  works.  Standard  appraisal 
procedures  including  the  income, 
comparable  sales,  and  cost  methods 
shall  be  used  as  appUcable.  Nonproject 
water  supply  factors  as  provided  in 
paragraph  (a)(3)  of  this  section  shall  be 
considered  as  appropriate, 

(2)  Improvements  shall  be  appraised 
on  the  basis  of  their  contributory  fair 
market  value  as  of  the  date  of  appraisal 
using  standard  appraisal  procedures, 

(3)  The  nonproject  water  supply 
factors  of:  (i)  Ground-water  pumping  lift 
(ii)  surface  water  supply,  (iii)  water 
quality,  and  (iv)  trends  associated  with 
paragraph  (a)(3)  (i),  (ii),  and  (iii)  of  this 
section  shall  be  considered  by  the 
appraiser  where  appropriate. 

The  Bureau  of  Reclamation,  in 
conjunction  with  the  district,  if  the 
district  desires  to  participate,  shall 
develop  the  nonproject  water  supply 
and  trend  information.  Landowners  of 
excets  land  or  land  biu'dened  by  a  deed 
covenant  and  prospective  buyers  may 
submit  information  relevant  to  these 
determinations  to  the  district  or  the 


Bureau  of  ileclamation.  The  Bureau  of 
Reclamation  may  also  conduct  public 
meetings  and  forums  and  solicit  input 
from  other  sources  to  obtain  data  that 
may  be  considered  in  developing  the 
ground-water  trend  information.  Data 
submitted  may  include  historic 
geological  data,  chan^ng  crops  and 
cropping  patterns,  and  other  factors 
associated  with  the  nonproject  water 
supply.  If  the  Bureau  of  Reclamation  and 
the  district  cannot  reach  agreement  on 
the  data  within  60  days,  the  Secretary 
shall  review  and  update  the  trend 
information  as  he  deems  necessary  and 
make  all  Snal  determinations 
considering  the  data  provided  by  the 
Bureau  of  Reclamation  and  the  district 
These  data  will  be  provided  to 
appraisers  and  shall  be  considered  in 
the  appraisal  process.  Each  appraisal 
will  clearly  explain  how  the  data  were 
used  in  the  valuation  of  the  lands. 

(4)  The  date  of  appraisal  shall  be  the 
date  of  last  inspection  by  the 
appraiser(s)  unless  there  is  an  existing 
signed  instrument  such  as  an  option, 
contract  for  sale,  agreement  for  sale, 
etc.,  affecting  the  property,  in  which 
case  the  date  of  appraisal  will  be  the 
date  of  such  ins^ument. 

(b)  Whin  appraisals  are  to  be  made. 
Appraisals  of  excess  land  or  land 
burdened  by  a  deed  covenant  shall  be 
made  upon  request  of  the  landowner(s) 
or  when  required  by  the  Secretary.  If  a 
request  for  an  appraisal  is  not  received 
from  the  landownerfs)  within  6  months 
of  the  maturity  date  of  the  recordable 
contract,  the  Secretary  may  initiate  the 
appraisal. 

(c)  Appraiser  slection  and  appraisal 
cost.  Each  appraisal  of  excess  land  or 
land  burdened  by  a  deed  covenant  shall 
be  made  by  a  qualified  appraiser 
selected  by  the  Secretary  except  as 
provided  In  paragraph  (d)  of  this  section. 
The  cost  of  (lie  first  appraisal  of  any 
excess  laad  shall  be  paid  by  the  United 
States.  When  the  excess  land  or  land 
burdened  by  a  deed  covenant  is  sold, 
the  cost  of  the  first  appraisal  shall  be 
added  to  the  sale  price  and  reimbursed 
to  the  United  States  by  the  excess  land 
purchaser.  Any  costs  associated  with 
additional  appraisals  requested  by  the 
landower  shall  be  paid  by  that 
landowner  provided  the  value  of  the 
land  established  by  a  reappraisal  does 
not  exceed  the  value  estabhshed  in  the 
first  appraisal  by  more  than  10  percent. 
However,  if  the  difference  in  the 
appraisal  values  exceeds  10  percent,  the 
United  States  will  pay  for  the 
reappraisal. 

(d)  Appeals.  The  owner  of  excess  land 
or  land  burdened  by  a  deed  covenant 
who  requested  th«  appraisal  may 
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request  a  second  appraisal  if  such 
landowner  disagrees  with  the  first 
appraisal.  The  second  appraisal  shall  be 
prepared  by  a  panel  of  three  qualified 
appraisers,  one  designated  by  the 
United  States,  one  designated  by  the 
district,  and  the  third  designated  jointly 
by  the  first  two.  This  appraisal  shall  be 
binding  on  both  parties  after  review  and 
approval  as  provided  in  paragraph  (e)  of 
this  section.  As  such,  it  fixes  the 
maximum  vaue  of  the  excess  land. 

(e)  Review  process.  All  appraisals  of 
excess  land  or  land  burdened  by  a  deed 
covenant  shall  be  reviewed  by  the 
Bureau  of  Reclamation  for  technical 
accuracy  and  compliance  with  these 
rules  and  regulations,  applicable 
portions  of  Uniform  Appraisal 
Standards  for  Federal  Land  Acquisition- 
Interagency  Land  Acquisition 
Conference  1973,  Reclamation 
Instructions,  and  any  detailed 
instructions  provided  by  the  Secretary 
setting  conditions  applicable  to  an 
individual  appraisal. 

§  426.13    Exemptions. 

(a)  In  general.  The  following  are 
exempt  from  acreage  limitation,  pricing, 
and  other  provisions  of  Federal 
Reclamation  law  as  indicated: 

(1)  Corps  of  Engineers  project.  Land 
receiving  an  agricultural  water  supply 
from  Corps  of  Engineers  projects  is 
exempt  from  title  II  and  other  provisions 
of  Reclamation  law  unless  it  has,  by 
Federal  statute,  explicitly  been 
designated,  made  a  part  of,  or  integrated 
with  a  Federal  Reclamation  project  or 
the  Secretary  has  provided  project 
works  for  the  control  or  conveyance  of 
an  agricultural  water  supply  from  the 
Corps  project  to  the  subject  land.  This 
exemption  does  not  relieve  district 
agricultural  water  users  from 
obligations,  pursuant  to  contracts  with 
the  Secretary,  to  repay  their  share  of 
construction,  O&M.  and  contract 
administration  costs  of  the  Corps  project 
allocated  to  conservation  or  irrigation 
storage.  The  Secretary  shall  determine 
the  exemption  status  for  land  receiving 
an  agricultural  water  supply  from  Corps 
of  Engineers  projects.  He  shall  notify 
affected  districts  of  the  exemption  status 
of  that  land.  District  repayment  or  water 
service  contracts  containing  provisions 
imposing  acreage  limitation  for  those 
lands  served  from  Corps  projects  which 
are  exempt  will  be  amended  to  delete 
those  provisions  at  the  request  of  the 
district. 

(2)  Reclamation  projects.  Land  in 
districts  shall  be  exempt  from  the 
ownership  and  full-cost  pricing 
prox  isions  of  Reclamation  law  when  the 
district  has  repaid  all  obligated 
construction  costs  for  project  facilities 


for  that  land  in  accordance  with  the 
terms  of  the  district's  contract  with  the 
United  States.  Payments  by  periodic 
installments  over  the  contract 
repayment  term,  as  well  as  lump-sum 
and  accelerated  payment  allowed  in  the 
district's  contract  shall  qualify  the 
district  or  individual  for  exemption.  An 
individual  landowner  will  be  exempt 
upon  repayment  of  construction  charges 
allocated  to  that  owner's  land,  if 
provided  for  in  a  contract  with  the 
United  States.  When  a  district  has 
discharged  its  obligation  to  repay 
construction  costs  for  project  facilities, 
the  Secretary  shall  notify  the  district 
that  it  is  exempt  from  acreage  limitation 
and  the  full-cost  provisions  of  law; 
however,  such  an  exemption  shall  not 
relieve  a  district  or  individual  from 
paying,  on  an  annual  basis,  the  O&M 
costs  chargeable  to  that  district  or 
individual.  At  the  request  of  an  owner  of 
a  landholding  for  which  repayment  has 
occurred,  the  Secretary  shall  provide  a 
certificate  to  that  owner  acknowledging 
the  landholding  is  free  of  the  ownership 
and  full-cost  pricing  limitations  of 
Federal  Reclamation  law.  The 
certification  and  reporting  requirements 
for  acreage  limitation  and  full-cost 
pricing  will  no  longer  apply  to  districts 
or  landholders  for  exempt  land.  The 
continuation  of  the  exemption  will  be 
considered  on  a  case-by-case  basis  if 
additional  construction  funds  for  the 
project  are  requested. 

(3)  Temporary  supplies  of  water. 
Supplies  of  water  made  possible  as  a 
result  of  an  unusually  large  water  supply 
not  otherwise  storable  for  project 
purposes  or  infrequent  and  otherwise 
unmanaged  fioodflows  of  short  duration 
can  be  made  available  to  land  without 
regard  to  the  acreage  limitation  and  full- 
cost  provisions  of  Federal  Reclamation 
law  for  a  temporary  period  not  to 
exceed  1  year.  Such  water  supplies  can 
be  made  available  by  the  Secretary  as 
temporary  supplies  to  excess  land.  The 
Secretary  shall  announce  the 
availability  of  such  temporary  supplies 
to  districts.  Districts  desiring  deliveries 
of  such  temporary  water  supplies  to 
excess  land  shall  request  the  Secretary 
to  make  such  deliveries.  Upon  approval 
by  the  Secretary,  the  district  shall  be 
notified  of  the  availability  of  the 
temporary  supply  and  the  conditions  for 
its  use.  The  temporary  supply  of  water 
shall  be  delivered  under  contracts  not  to 
exceed  1  year  in  accordance  with 
existing  policies  and  priorities.  Such 
deliveries  must  not  have  any  adverse 
effect  on  other  authorized  project 
purposes.  The  Secretary  shall  determine 
the  price,  if  any,  a  district  is  to  be 
charged  and  other  conditions  that  may 


apply  to  such  temporary  water 
deliveries. 

(4)  Isolated  tracts.  Isolated  tracts 
which  can  be  farmed  economically  only 
if  included  in  a  larger  farming  operation 
shall  not  be  subject  to  the  ownership 
limitations  of  Federal  Reclamation  law. 
However,  the  full-cost  rate  shall  apply 
to  water  deliveries  to  isolated  tracts  that 
are  in  excess  of  the  landowner's  non- 
full-cost  entitlement.  Isolated  tract 
determinations  shall  be  made  by  the 
Secretary  at  the  request  of  the 
landowner. 

(5)  Rehabilitation  and  Betterment 
Programs.  R&B  (Rehabilitation  and 
Betterment)  loans,  pursuant  to  the  R&B 
Act  of  October  7. 1949,  as  amended,  are 
not  considered  loans  for  construction, 
but  rather  loans  for  maintenance, 
including  replacements  which  cannot  be 
financed  currently:  provided,  that  the 
project  for  which  the  loan  is  requested 
or  made  is  a  project  authorized  under 
Federal  Reclamation  law  prior  to  the 
submittal  of  the  request  for  an  R&B  loan 
to  the  Bureau  of  Reclamation  by  or  for 
the  district.  Because  funds  advanced  for 
R&B  loans  do  not  constitute  construction 
charges,  they  are  not  to  be  considered  in 
determining  whether  the  obligation  of  a 
district  for  the  repayment  of  the 
construction  costs  of  project  facilities 
used  to  make  project  water  available  for 
delivery  to  such  land  has  been 
discharged  by  the  district.  A  loan  for  an 
R&B  program  shall  not  be  the  basis  for 
reinstating  acreage  limitation  in  a 
district  which  has  completed  payment  of 
its  construction  obligation  nor  for 
increasing  the  construction  obligation  of 
the  district  and  extending  the  period 
during  which  acreage  limitation  will 
apply  to  that  district. 

§  426.14    Residency. 

Residency  is  not  a  requirement  for  the 
delivery  of  irrigation  water  from 
Reclamation  project  facilities.  Existing 
recordable  contracts  and  certificates 
containing  provisions  requiring  the 
purchaser  of  excess  land  to  be  a 
resident  or  agree  to  become  a  resident 
within  a  specified  time  period  shall  be 
revised  to  delete  this  requirement. 

§  426.15    Religious  and  charitable 
organizations. 

(a)  Ownership  entitlement  under  the 
discretionary  provisions.  Each  parish, 
congregation,  school,  ward,  or  similar 
organization  of  a  religious  or  charitable 
organization  which  is  exempt  from 
taxation  under  §  501  of  the  Internal 
Revenue  Code  of  1954,  and  owns  or 
operates  landholdings  in  Federal 
Reclamation  projects,  will  be  treated  as 
a  qualified  recipient:  Provided,  (1)  that 
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either  the  district  in  which  the  land  is 
situated  enters  into  a  new  or  amended 
contract,  or  the  religious  or  charitable 
organization  or  its  subdivision  owning 
or  operating  land  in  the  district  elects  to 
come  under  the  discretionary  provisions; 
(2)  that  the  aghcalturai  produce  and  the 
proceeds  of  sales  of  such  produce  are 
used  only  for  charitable  purposes;  (3) 
that  the  land  is  operated  by  the 
individual  religious  or  charitable  entity 
or  organizatioQ  (or  subdivision):  and  (4) 
that  no  part  of  the  net  earnings  of  the 
religious  or  charitable  entity  or 
organization  (or  subdivision)  shall 
accrue  to  the  benefit  of  any  private 
shareholder  or  individual. 
If  a  religious  or  charitable  organization 
subject  to  the  discretionary  provisions 
does  not  meet  the  last  three  criteria  in 
this  paragraph,  the  entire  organization, 
including  all  of  its  subdivisions,  will  be 
treated  as  one  limited  recipient  as  set 
forth  in  S  426^c). 

(b)  Ownership  entitlement  under  prior 
law.  The  provisions  of  the  prior  law  will 
apply  if  neither  the  district  nor  the 
religious  or  charitable  organization  or  its 
subdivision  elects  to  conform  to  the 
discretionary  provisions.  Each  parish, 
ward,  congregation,  or  other  subdivision 
of  the  organization  shall  be  considered 
an  individual  urder  prior  law,  provided 
it  meets  the  last  three  criteria  set  forth  in 
paragraph  (a)  of  this  section.  If  the 
organization  does  not  meet  those  three 
criteria,  the  entire  organization, 
including  all  of  its  subdivisions,  will  be 
treated  as  one  corporation  subject  to 
prior  law  as  set  forth  in  §  426.6(d)(5). 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Exampie  (1).  A  charitabte  orgariTzation 
which  meets  the  requirements  of  title  11  has 
subdivisions  in  each  of  five  different  districts. 
Each  of  these  districts  amends  its  contract  to 
cooibrm  to  the  discretionary  provision*. 
Therefore,  each  sut>division  is  entitled  to  own 
and  farm  960  acres  of  irrigation  land. 

Example  (2).  A  religious  organization 
which  meets  the  requirements  of  title  II  has 
subdivisions  in  each  of  Districts  A,  B,  C.  and 
D.  Each  subdivision  operates  800  acres  of 
irrigation  land.  Districts  A  and  B  amend  their 
respective  contracts  to  conform  to  the 
discretionary  provisions;  therefore,  the 
subdivisions  in  Districts  A  and  B  are  entitled 
to  own  or  operate  960  acres  of  irrigation  land 
Districts  C  and  D  do  not  amend  their 
contracts  to  conform  to  the  discretionary 
provisions  and  remain  subject  to  the  acreage 
restrictions  contained  in  the  prior  lav».  The 
subdivisions  in  Districts  C  and  D,  however, 
make  individual  elections  to  conform  lo  the 
discretionary  provisions  and  are  therefore 
entitled  to  own  or  operate  960  acres  of 
irrigatioa  land. 

(c)  Affiliated  farm  management.  A 
religious  or  charitable  organization  or  its 
subdivision  which  elects  to  conform  to 


the  discretionary  provisions  or  owns  or 
operates  land  in  a  district  which  enters 
into  a  new  or  amended  contract  may 
retain  its  statns  as  a  qualified  recipient 
and  still  afRfiate  with  a  more  central 
orgaaization  of  the  same  faith  in  farm 
operation  and  management.  Affiliated 
farm  management  shall  be  permitted 
regardless  of  whether  the  subdivision  is 
the  owner  of  record  of  the  land  being 
operated. 

(1)  The  prmriples  t>f  this  rule  may  be 
illustrated  by  the  folkymng: 

Examph.  A  religious  organization  holds 
title  to  1,280  acres  in  District  A  and  1.280 
acres  in  District  B.The  acreage  in  District  A 
is  operated  jointly  by  two  subdivisions  and 
the  acreage  in  District  B  is  operated  by  three 
subdrraioos  in  separate  farms  of  300,  300. 
and  660  acres.  Farm  operatjons  are 
coordinated  by  tlM  rekgioits  organization 
through  managers  at  e»cb  farm.  Each 
subdivision  is  a  qualified  recipient  and 
entitled  to  operate  360  acres  of  irrigation 
land.  The  religions  organization  is  entitled  to 
own  the  acreage  being  operated  by  its 
af&liAed  subdivisions  in  each  district. 

(d)  Leasing.  The  full-cost  provisions 
dealing  with  leased  land  shall  apply  to 
religious  or  charitable  organizations  or 
their  subdivisions. 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example.  A  charitable  orgaaization  has 
subdivigjoju  in  each  of  Districts  A,  E  C,  and 
D.  Each  of  these  districts  has  amended  its 
contract  to  conform  to  the  discretionary 
provisions.  Each  subdivision  in  Districts  A  B, 
and  G  owns  and  operates  800  acres  of 
irrigation  land.  The  subdivision  in  District  D 
owns  and  operates  960  acres  and  leases 
another  190  acres,  all  of  which  are  receiving 
irrigation  water.  The  subdivision  in  District  O 
is  obligated  to  pay  the  full-cost  rate  for 
irrigation  water  delivered  to  the  160  acres  in 
its  landholding. 

§  42S.16    Invohmtary  acquisition  of  land. 
(a)  Nonexcess  land.  Nonexcess  land, 
irrespective  of  whether  it  is  subject  to  a 
10- year  deed  covenant  requiring 
Secretarial  sale  price  approval,  and 
which  becomes  excess  because  it  is 
acquired  through  involuntary 
foreclosure  or  similar  involuntary 
process  of  law.  conveyance  in 
satisfaction  of  a  debt  (including,  but  not 
limited  to.  a  mortgage,  real  estate 
contract,  or  deed  of  trust),  inheritance, 
devise,  or  gift  is  eligible  to  receive 
irrigation  water  in  the  new  ownership 
for  a  period  of  5  years.  Such  land  may 
not  be  placed  under  recordable  contract 
by  the  new  owner.  The  new  owner  will 
be  required  during  the  5-year  period  to 
pay  a  rate  for  the  water  which  is  equal 
to  the  rate  paid  by  the  former  owner, 
unless  the  land  becomes  subject  to  full- 
cost  pricing  through  leasing.  Acquisition 
of  land  from  nonexcess  status  in  any  of 


the  manners  noted  in  this  paragraph  wlD 
allow  removal  of  the  deed  covenant  (If 
present)  as  provided  in  §  426.11(h)(2): 
and  the  land  may  be  sold  at  any  time  by 
the  new  owner  without  price  approval 
and  without  the  deed  covenant  required 
in  §  426.11(h)(1).  However,  it  will 
become  ineligible  to  receive  irrigation 
water  5  years  after  it  was  acquired  and 
will  remain  ineligible  until  it  has  been 
sold  to  an  eligible  owner. 

(1)  The  application  of  this  rule  can  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  owns  160  acres  of 
irrigatioo  land  m  District  A.  District  A  has 
not  amended  its  contract  to  become  sutiject 
to  the  disoetionary  provisions.  Farmw  X 
inherits  another  460  acres  of  irrigation  land  in 
District  B  through  settlement  of  his  uncle's 
estate.  District  B  has  amended  its  contract  to 
become  subject  to  the  discretionary 
provisions.  Even  though  Farmer  X  has 
reached  the  limits  of  bis  iiidividual  ownership 
entitlement  under  prior  law,  since  the  480 
inherited  acres  had  been  designated 
nonexcess  and  eligible  in  his  uncle's 
ownership,  the  land  continues  to  be  etigibk 
to  receive  irrigation  water  for  a  period  of  5 
years  in  Fariaer  X's  ownership.  However, 
since  this  land  is  located  in  a  district  subject 
to  the  discretiooary  provisions,  the  price  of 
water  delivered  to  this  land  must  include  at 
least  full  O&M  costs  and.  if  ttw  land  is  leased 
to  another  landholder,  the  full-cost  rate  may 
apply,  depending  on  whether  the  lessee  has 
exceeded  his  non-full-cost  entitlement. 
Farmer  X  also  has  the  option  of  selling  the 
480  acres  at  any  time  at  full  market  value.  As 
explained  in  paragraph  (e)  of  this  section. 
Farmer  X  would  not  become  subject  to  the 
discretionary  provisions  by  virtue  of  the  fact 
that  he  involuntarily  acquired  land  from  a 
landowner  subject  ot  the  discretionary 
provisions.  Hovrever.  Farmer  X  has  the 
option  of  becoming  subject  to  the 
discretionary  provisions  through  an 
irrevocable  electioa.  If  he  chooses  this  option, 
he  can  thea  include  the  480  acres  as  pari  of 
his  960-acre  owner^ip  entitlement  as  a 
qualified  recipient. 

Example  (2J.  Fanner  A.  a  qualiHed 
recipient  who  owns  500  acres  of  irrigation 
land,  purchases  160  acres  of  excess  land  from 
Farmer  B.  Fanner  A  designates  this  160  acres 
as  nonexcass,  eligible  to  receive  irrigation 
water.  The  deed  transferring  the  land 
contains  the  10-year  deed  covenant  requiring 
Secretarial  sale  price  approval.  Farmer  A 
finances  this  purchase  through  Bank  ABC 
Subsequently,  Bank  ABC  forecloses  on 
Farmer  A's  160  acres.  The  bank  may  receive 
irrigation  water  on  this  land  for  a  period  of  5 
years  at  the  same  price  whicA  was  paid  by 
Farmer  A.  unless  the  land  beccmies  subject  to 
full-cost  pricing  through  leasing.  In  addition, 
the  bank  may  sell  the  land  at  fair  market 
value  without  affecting  the  land's  eligibility 
to  receive  irrigation  water.  The  deed 
covenant  shall  be  removed  by  the  Secretary 
at  tbe  banlt's  request. 

Example  (3X  Fanner  X  owns  160  acres  of 
excess  irrigation  land  in  District  A.  He 
decides  to  sell  this  land  lo  his  neighbor. 
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Farmer  Y.  an  eligibie  buyer.  Firmer  X 
provides  Fanner  Y  with  the  financing 
necessary  lor  the  purckase.  The  deed 
transferring  the  land  to  Farmer  Y  canlains  the 
10-year  covenant  requiring  sale  price 
approval.  The  160  acres  of  land  burdened  by 
a  deed  covenant  becomes  eligible  to  receive 
irrigation  water  in  Fanner  Ts  ownership. 
Subsequent  to  the  pmrchase.  Farmer  Y  fails  to 
meet  his  financial  obligation  to  F^irmer  X. 
Consequently,  the  land  once  again  becomes 
part  of  Farmer  X's  ownership  by  foreclosure. 
Since  Ibis  iand  was  iavoluntarfly  acc^uired 
into  excess  statns  by  Fanner  X,  he  may 
receive  water  on  the  land  at  the  contract  rjrte 
for  5  years  fallowing  the  date  al  (oredafture. 
and  ma>'  resell  the  land  a<  fair  market  value 
without  affecting  the  land's  eligibility.  At 
Farmer  X's  request,  the  Secretary  shall 
remove  the  deed  covensrrt  in  accordairce 
with  §  426.11(h)(2). 

(b)  Ineiigrh/e  land.  Irrigable  land 
which  is  invohyrrtBriiy  acquired  and 
which  was  ineHgible  tn  the  holding  of 
the  former  owner  remains  ineligible  to 
receive  irrigatitm  water  in  the  holding  of 
the  new  owner,  imless  (i)  the  land 
becomes  nonexcess  in  the  new 
ownership,  and  (ii)  the  deed  to  the  land 
contains  the  W-year  covenant  reqnirirtg 
Secretarial  price  approval,  commencing 
when  the  land  becomes  eligible  to 
receive  irrigation  water.  If  either  of 
these  conditions  is  not  met,  the  land 
remains  ineligible  until  sold  to  an 
eligible  buyer  at  an  approved  price  and 
the  lO-jear  covenant  ret^iring 
Secretarial  price  approval  must  be 
placed  in  the  deed  transferring  the  land 
to  the  buyer. 

(c)  Excess  iand  under  recordable 
contract.  Excess  land  which  is  nnder 
recordable  contract  and  which  is 
acqaired  by  involuntary  forecloBtire  or 
other  involuntary  process  may  continue 
to  receive  irrigation  water  under  the 
terms  of  the  recordable  contract. 
However,  the  new  owner  miret  agree,  to 
the  extent  the  land  continues  to  be 
excess  in  his  landholdrng,  to  assume  the 
recordable  contract  and  execute  an 
assumption  agreement  provided  by  the 
Secretary.  Snch  excess  land  will  be 
eligible  to  receive  irrigation  water  for  5 
years  from  the  date  it  was  acquired 
involuntarily  or  for  the  remainder  of  the 
recordable  contract  period,  whichever  is 
longCT.  The  sale  of  such  land  shall  be 
under  tenrre  and  conditions  set  forth  in 
the  recordable  contract  and  must  be 
satisfactory  to  and  at  a  price  appixjved 
by  the  Secretary. 

(1)  The  application  of  this  rule  can  be 
illustrated  by  the  follow rtjg: 

Example.  Landowner  X,  a  qualified 
recipienl.  owns  80e  at;res  of  irrigation  land  m 
District  A.  Landovvvner  X  inherits  *40  acres  of 
land  in  Utsteict  B  from  bis  grandfather.  The 
inherited  land  was  plaoed  under  a  10-year 
recordable  contract  by  his  grandLctber  7 
years  ago.  Landowner  X  signs  an  agreement 


to  aBKome  hia  grandiather's  recordabte 
contract  to  Ibe  480  acres  that  rranin  eJUXM 
in  his  iandholding:  however,  even  though  the 
origioal  recordable  coatract  l£rm  expires  in  3 
years,  since  the  excess  land  was 
involuntarily  acquired,  it  remains  eligible  to 
receive  irrigation  water  for  an  additional  2 
years  in  Landowner  X's  ownership.  Within 
that  5-year  period,  however.  Landowner  X 
must  sdi  the  exoess  land  at  a  SecretariAlly 
approved  price. 

(d)  Mortgaged  land.  Mortgaged  land 
which  changes  from  nonexcess  into 
excess  after  the  mortgage  is  recorded 
and  is  subsequently  acquired  by  the 
lender  by  involuntary  foreclosure  or 
similar  involuntmy  process  of  law  or  by 
bona  fide  conveyance  in  satisfaction  of 
the  mortgage,  (1)  is  eligible  to  receive 
irrigation  water  in  the  new  ownership 
for  a  period  of  5  years  or  until 
transferred  to  an  eligible  laodower, 
whichever  occurs  fir&t,  and  (2j  may  be 
sold  at  its  fair  market  value.  During  the 
5-year  period  the  water  rate  will  be  the 
same  as  it  was  for  the  former  owner, 
unless  the  land  becomes  subject  to  full- 
cost  pricnig  through  leasing. 

(e)  Other.  A  party  acquiring  irrigation 
land  involuntarily  ahall  not  become 
subject  to  the  discretionarj'  provisions 
by  virtue  of  the  fact  that  the  former 
owner  had  been  sut^ect  to  tbe 
discretionary  provisions.  When 
irrigation  iand  is  mvoluntarily  acquired 
through  inheritance,  the  S-year  digibilily 
period  for  receiving  irrigation  water  on 
the  newly  acquired  land  begins  on  tbe 
date  of  the  devisor's  death. 

§  426.17    Land  held  by  governmental 
agencies. 

[a]  Ax:reage  J  imitation.  Irrigable  and 
irrigation  land  held  by  Stales,  political 
subdivisions  or  agencies  thei<eof,  and 
agencies  of  tbe  Federal  Government, 
which  are  farmed  primarily  for  a 
nonrevextue  producing  funclion.  as 
determined  by  the  Secretary,  shall  not 
be  subject  to  the  acreage  limitatios  and 
full-cost  provisions  of  Federal 
Reclamation  law. 

[b]  Sales.  Irrigable  and  irrigation  land 
held  by  States,  political  subdivisions  or 
agencies  thereof  and  agencies  of  the 
Federal  Government,  may  be  sold 
without  price  approvaL  Once  sold,  such 
land  will  be  eligible  to  receive  irrigation 
water  provided  the  purchaser  meets  the 
eligibility  requirements  to  own  land  and 
receive  irrigation  water. 

[c]  Leasing.  Sta'tes,  jtolitical 
subdivisicHis  or  agencies  thereof,  and 
agencies  of  the  Fetteral  Gtyvernraent 
may  lease  irrigation  land  they  own  or 
control  to  an  eligible  landholder, 
provided  that  the  irrigation  land  leased 
from  such  entities  plus  any  irrigation 
land  owned  by  the  landholder  does  not 
exceed  the  landholder's  basic 


entitlement  under  Federal  Redamation 
law  (960  acres  for  a  <)iialified  rec^enL 
640  acres  for  a  limited  recipient,  or  160 
acres  for  a  prior  law  recipient,  unless 
otherwise  provided  by  law). 

(1)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Farmer  X  is  a  quahTied 
recipient  in  the  State  of  Colorado  and  owns 
and  irrigates  KO  acres  of  land  with  irrifation 
water.  'The  State  of  Colorado  n>ay  lea«e 
Fanner  X  an  addibonal  800  acres  of  Stale- 
owned  land  which  will  make  up  the  balance 
of  Farmers  X'l  basic  exrtitiement.  Farmer  X  is 
still  entitled,  however.,  to  lease  additional 
acreage  which  may  be  irrigated  at  the  full- 
cost  rate  provided  that  additional  acreage  is 
not  owned  by  a  government  agency. 

Example  (2$.  tn  *976,  Farmer  X  purchased 
100  acres  of  irrigation  land  in  District  A  and 
100  acres  in  District  B.  Districts  A  and  B 
remain  sofafect  to  piior  law  and  Fanner  X  has 
not  made  an  inevocable  Section.  Since 
Fanner  X  purchased  the  land  prior  to 
December  &  1979.  all  200  acres  are  eligible  to 
receive  irrigation  water.  In  addition.  Farmer 
X  wants  to  lease  60  acres  of  irrigation  land 
from  the  State  of  Colorado.  If  he  does  so,  the 
leased  land  wiH  be  ineJigrble  to  receive 
irrigation  water  because  Fanner  X  already 
owns  in  excess  of  the  basic  IQO-acre 
enhtlemeitt  for  prior  law  recipients.  However. 
if  Farmer  X  becomes  a  qualified  recipient 
through  either  a  contract  amendment  by  the 
district  or  an  irrevocable  election,  he  will  be 
entitled  to  receive  irrigation  water  on  not 
only  the  60  acres  he  wishes  to  lease  from  the 
State,  but  also  on  another  700  acres  of 
irrigation  land,  whether  in  his  ownership  or 
leased  from  another  party,  incloding  a 
govemmeotal  agency. 

§  426.18    CoounlngHoo. 

(a)  Existing  commingJing  provisioas  in 
contracts.  Rrovisixins  in  contracts 
entered  into  prior  to  October  1, 1981, 
which  define  irrigation  and  agricuitnrai 
water  from  other  sources  (nonproject 
water)  or  describe  the  delivery  of 
irrigation  water  through  nonproject 
facilities  or  nonproject  water  through 
project  facilities,  shall  continue  in  effect. 
They  shall  apply  to  renewed  contracts 
the  district  enters  into  with  the  United 
States  as  well 

(b)  Establrshment  of  commingling 
provisiorte  in  contraets. 

(1)  New,  amended,  or  renewed 
contracts  may  provide  that  irrigation 
water  may  be  commingled  with 
nonproject  water  as  provided  in 
subparagraphs  (i)  and  [iij  of  this 
paragraph: 

(i)  Where  the  facilities  utilized  fi»r 
commingling  irrigation  water  and 
nonjjToject  water  are  trrmstmcted 
without  funds  made  available  pursuant 
to  Federal  Reclamation  law,  the 
provisions  of  Federal  Reclamatian  law 
and  these  xegulatiQas  will  be  aj^licaUe 
only  to  the  laiklholdeis  «vho  receive 
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irrigation  water,  provided,  that  the 
water  requirements  for  eligible  lands 
can  be  established  and  the  quality  of 
irrigation  water  to  be  utilized  is  less 
than  or  equal  to  the  quantity  necessary 
to  irrigate  eligible  lands;  or 

(ii)  Where  the  facilities  utilized  for 
commingling  irrigation  water  and 
nonproject  water  are  constructed  with 
funds  made  available  pursuant  to 
Federal  Reclamation  law,  nonproject 
water  will  be  subject  to  Federal 
Reclamation  law  and  these  regulations 
unless  the  district  collects  and  pays  to 
the  United  States  an  incremental  fee 
which  reasonably  reflects  an 
appropriate  share  of  the  cost  to  the 
Federal  Government,  including  interest, 
of  storing  and/or  covering  the 
nonproject  water.  Such  fee  shall  be 
established  by  the  Secretary  and  shall 
be  in  addition  to  the  district's  obligation 
to  pay  for  capital,  operation, 
maintenance,  and  replacement  costs 
associated  with  the  facilities  required  to 
provide  the  service.  The  provisions  of 
Federal  Reclamation  law  and  these 
regulations  will  be  applicable  to  all 
landholders  who  receive  irrigation 
water  and,  in  the  case  of  a  district  which 
does  not  pay  the  incremental  fee 
specified  in  this  paragraph  (b)(i)(iil,  to 
all  landholders  who  receive  nonproject 
water  delivered  through  Reclamation 
program  funded  facilities. 

(iii)  (A)  The  principles  of  this  rule  as 
they  relate  to  irrigation  water 
commingled  in  facilities  constructed 
without  funds  made  available  pursuant 
lo  Federal  Reclamation  law  may  be 
illustrated  by  the  following: 

Example  (IJ.  District  A  has  a  distribution 
system  constructed  without  funds  made 
available  pursuant  to  Federal  Reclamation 
law  and  irrigates  land  therein  with 
nonproject  surface  supplies  and  groundwater 
distributed  to  users  within  the  district 
through  its  distribution  system.  The  district 
enters  into  a  contract  with  the  United  States 
for  a  supplemental  irrigation  water  supply 
and  intends  to  distribute  that  supplemental 
water  through  its  distribution  system.  Only 
the  landholders  within  the  district  who  are 
eligible  to  receive  a  supply  of  irrigation  water 
are  subject  to  Reclamation  law.  The  district 
is  not  restricted  in  its  use  of  the  nonproject 
surface  water  or  groundwater,  and  will  be  in 
compliance  with  the  provisions  of  its  contract 
so  long  as  there  is  sufficient  eligible  land  to 
receive  the  irrigation  water  supply. 

Example  (2).  District  A  has  a  contract  with 
the  Bureau  for  a  supply  of  irrigation  water. 
Within  tlie  boundary  of  the  district  there  are 
several  parcels  of  ineligible  excess  lands 
which  are  not  supplied  with  irrigation  water. 
Those  lands  are  irrigated  from  the 
froundwaler  resources  under  them.  If 
i^  rigation  water  furnished  to  the  district 
I  ursuant  to  the  contract  reaches  the 
underground  strata  of  these  ineligible  lands 
ts  an  unavoidable  result  of  the  furnishing  of 


the  ierigation  water  by  the  district  to  eligible 
lands,  the  continued  irrigation  of  the 
ineligible  excess  lands  with  that  groundwater 
shall  not  be  deemed  to  be  in  violation  of  the 
Reclamation  law. 

Note. — Example  2  also  is  applicable  to  the 
issue  of  unavoidable  groundwater  recharge 
and  oan  also  serve  as  an  example  in  {  426.13. 

(B)  The  principles  of  this  rule  as  they 
relate  to  commingling  in  one  or  more 
Federal  Reclamation  program  funded 
facilities  or  jointly  Hnanced  facilities 
may  be  illustrated  by  the  following: 

Example  (1).  A  district  has  nonproject 
water  available  to  deliver  to  lands 
considered  not  eligible  (ineligible)  for 
irrigation  water  under  provisions  of  Federal 
Reclamation  law  and  these  regulations.  To 
eliminate  the  need  to  build  a  duplicate 
private  conveyance  system  to  transport 
nonproject  water,  the  district  would  like  to 
tran^ort  such  water  through  facilities 
constructed  with  finds  made  available 
pursuant  to  Federal  Reclamation  law  without 
the  nonproject  water  being  subject  to  Federal 
Reclamation  law  and  these  regulations.  If  the 
district  agrees,  with  prior  approval  of  the 
Secretary,  the  nonproject  water  may  be 
commingled  in  federally  financed  facilities 
and  delivered  to  ineligible  lands  if  the  district 
pays. the  incremental  fee,  as  determined  by 
the  Secretary,  for  the  use  of  the  federally 
financed  facilities  required  to  deliver  the 
nonproject  water.  The  fee  will  be  in  addition 
to  the  capital,  operation,  maintenance,  and 
replacement  costs  the  district  is  obligated  to 
pay  and  will  be  based  on  a  methodology 
designed  to  reasonably  reflect  an  approprite 
shart  of  the  cost  to  the  Federal  Government, 
including  interest,  of  providing  the  service. 

Example  (2).  The  State  of  Euphoria  has  a 
water  supply  it  wishes  to  transport  in  the 
same  direction  and  at  the  elevation  as 
planted  in  the  Federal  Reclamation  project.  If 
the  Bureau  of  Reclamation  and  the  State  each 
finance  their  share  of  the  costs  to  construct 
and  operate  the  project,  the  water  supply  of 
the  3tate  will  not  be  subject  to  Federal 
Reclamation  law  and  these  regulations. 

(2)  Acquisition  of  irrigation  water 
from  federally  financed  facilities  by 
exchange  shall  not  subject  the  users  of 
such  wafer  to  Federal  Reclamation  law 
and  these  regulations  if  no  material 
benefit  results  from  the  exchange  to  the 
recipient  of  water  from  the  federally 
fmaticed  facilities. 

(ij  The  principles  of  this  rule  may  be 
illu^rated  by  the  following: 

E.iample.  District  A  has  water  rights  to 
divert  water  from  a  river.  These  water  rights 
are  adequate  to  meet  its  requirements.  It  is 
located  immediately  adjacent  to  a  federally 
subafdized  facility.  District  B  is  located 
immediately  adjacent  to  the  river  but  several 
mile^  from  the  Federal  facility.  District  B 
contracts  with  the  United  States  for  a  supply 
of  irrigation  water,  but  rather  than  construct 
several  miles  of  conveyance  facility.  District 
B,  with  the  approval  of  the  United  States, 
contt'acts  with  District  A  to  allow  District  A's 
wattr  rights  water  to  flow  down  the  river  for 
use  >y  District  B  and  the  irrigation  water  is  in 


turn  delivered  to  District  A.  District  A  is  not 
subject  to  Federal  Reclamation  law  and  these 
regulation^  by  virtue  of  this  exchange, 
provided  U  does  not  materially  benefit  from 
that  exchange.  District  B,  however,  is  subject 
to  Federal  Reclamation  law  and  these 
regulations  since  it  is  the  beneficiary  of  the 
exchange;  i.e.  a  water  supply. 

§  426. 1 9    Water  conservatloa 

(a)  In  general.  The  Secretary  shall 
encourage  the  full  consideration  and 
incorporation  of  prudent  and 
responsible  water  conservation 
measures  in  all  districts  and  for  the 
operations  by  non-Federal  recipients  of 
irrigation  and  M&I  (municipal  and 
industrial)  water  from  Federal 
Reclamation  projects. 

(b)  Development  of  a  plan.  Districts 
that  have  entered  into  repayment 
contracts  or  water  service  contracts 
according  to  Federal  Reclamation  law  or 
the  Water  Supply  Act  of  1958,  as 
amended  (43  U.S.C.  390b),  shall  develop 
and  submit  to  the  Bureau  of  Reclamation 
a  water  conservation  plan  which 
contains  definite  objectives  which  are 
economically  feasible  and  a  time 
schedule  for  meeting  those  objectives.  In 
the  event  the  contractor  also  has 
provisions  for  the  supply  of  M&I  water 
under  the  authority  of  the  Water  Supply 
Act  of  1958  or  has  invoked  a  provision 
of  that  act,  the  water  conservation  plan 
shall  address  both  the  irrigation  and 
M&I  water  supply  activities. 

(c)  Federal  assistance.  The  Bureau  of 
Reclamation  will  cooperate  with  the 
district,  to  the  extent  possible,  in  studies 
to  identify  opportunities  to  augment, 
utilize,  or  conserve  the  available  water 
supply. 

§  426.20    Public  participation. 

(a)  In  general.  The  Bureau  of 
Reclamation  will  publish  notice  of 
proposed  irrigation  or  amendatory 
irrigation  contract  actions  in 
newspapers  of  general  circulation  in  the 
affected  area  at  least  60  days  prior  to 
contract  execution.  The  Bureau  of 
Reclamation  announcements  of 
irrigation  contract  actions  will  be 
published  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
the  Bureau  of  Reclamation  to  be  affected 
by  the  proposed  action.  Announcements 
may  be  in  the  form  of  news  releases, 
legal  notices,  official  letters, 
memorandums,  or  other  forms  of  written 
material,  Meetings,  workshops,  and/or 
hearings  may  also  be  used,  as 
appropriiate,  to  provide  local  publicity. 
The  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretari'  or  the  district  may  invite  the 
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public  to  observe  any  contract 
proceedings.  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  in  complying  with  the 
National  Environmental  Policy  Act  if  the 
Bureau  determines  that  the  contract 
action  may  or  will  have  "significant" 
environmental  effects. 

(1)  Each  public  notice  or  news  release 
shall  include,  as  appropriate,  [i]  a  brief 
description  of  the  proposed  contract 
terms  and  conditions  being  negotiated; 
(ii)  date,  time,  and  place  of  meeting  or 
hearings;  (iii)  the  address  and  telephone 
number  of  a  Bureau  employee  to 
address  inquiries  and  comments;  and 
(iv)  the  period  of  time  in  which 
comments  will  be  accepted. 

(2)  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

(3)  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
the  Bureau  of  Reclamation. 

(4)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  [80  Stat. 
383],  as  amended. 

(5)  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  Bureau  of 
Reclamation  officials  at  locations  and 
within  time  limits  set  forth  in  the 
advance  public  notices. 

(6)  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

(7)  Copies  of  specified  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

(8)  In  the  event  modifications  are 
made  in  the  form  of  proposed  contract, 
the  appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  60-day 
comment  period  is  necessary.  Factors 
which  shall  be  considered  in  making 
such  a  determination  shall  include,  but 
are  not  limited  to:  (i)  The  significance  of 
the  impact(s)  of  the  modification  and  (ii) 
the  public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 


Regional  Director  shall  furnish  revised 
contracts  to  all  parties  which  requested 
the  contract  in  response  to  the  initial 
public  notice. 

§  426^1    Small  reclamation  projects. 

(a)  Small  Reclamation  Project  Acts 
(SRPA)  loan  contracts  entered  into  after 
October  12, 1982.  shall  be  subject  to  the 
provisions  of  the  Act  of  August  6, 1956 
(43  U.S.C.  422e),  as  amended  by  §  223  of 
Pub.  L.  97-293  and  as  amended  by  Title 
III  of  Pub.  L.  99-546. 

(b)  SRPA  loan  contracts  which  were 
entered  into  prior  to  October  12, 1982, 
shall  continue  to  be  subject  to  the 
provisions  of  those  loan  contracts, 
provided  however  that  those  contracts 
that  are  amended  to  conform  to  the  Act 
of  August  6, 1956.  as  amended  by  §  223 
of  Pub.  L  97-293,  shall  also  be  subject  to 
the  increased  acreage  provisions  in 

§  223  of  Pub.  L.  97-293.  It  is  provided 
further  that  no  other  provisions  of  the 
loan  contract  shall  be  altered,  modified, 
or  amended  without  the  consent  of  the 
non-Federal  party. 

(c)  No  other  section  of  these 
regulations  shall  be  deemed  applicable 
to  SRPA  loans. 

(d)  In  districts  which  have  a  water 
service  or  repayment  contract  in 
addition  to  an  SRPA  contract,  the  SRPA 
loan  is  not  to  be  considered  in 
determining  whether  the  district  has 
discharged  its  construction  cost 
obligation  for  the  project  facilities. 
Neither  shall  an  SRPA  loan  be  the  basis 
for  reinstating  acreage  limitation  in  a 
district  which  has  completed  payment  of 
its  construction  cost  obligation  nor  for 
increasing  the  construction  obligation  of 
the  district  and  extending  the  period 
during  which  acreage  limitation  will 
apply  to  that  district. 

(e)  In  a  district  which  has  both  an 
SRPA  loan  contract  and  a  contract  as 
defined  in  §  426.5(b),  [for  example,  a 
repayment  contract,  a  water  service 
contract,  or  a  distribution  system  loan 
contract  (Pub.  L.  84-130)],  the 
requirements  applicable  to  such 
contracts  are  not  superseded  by  the 
SRPA  contract. 

(1)  The  application  of  this  rule  can  be 
illustrated  by  the  following: 

Example.  District  A  has  entered  into  both  a 
repayment  contract  and  an  SRPA  loan 
contract.  In  1983,  District  A  amended  its 
SRPA  loan  contract  pursuant  to  S  223  of  title 
II  in  order  to  increase  the  interest  threshold 
for  its  owners  to  960  acres  for  a  qualified 
recipient  and  320  acres  for  a  limited  recipient. 
However.  District  A  has  not  amended  its 
repayment  contract  to  become  subject  to  the 
discretionary  provisions,  and  is,  therefore. 


still  subject  to  the  acreage  limitations  of  prior 
law.  Even  though  this  SRPA  contract  permits 
an  increased  threshold  for  interest  payments, 
until  District  A  becomes  subject  to  the 
discretionary  provisions,  it  may  not  deliver 
irrigation  water  to  land  in  excess  of  160  acres 
(320  acres  for  a  married  couple),  except  in 
those  cases  where  such  land  is  under 
recordable  contract,  is  owned  by  an 
individual  who  has  made  an  irrevocable 
election,  or  commingling  provisions  in  the 
district's  contract  allow  nonprofit  water  to  be 
delivered  to  excess  land,  see  $  426.18. 

§426.22    Decisions  and  appeals. 

Unless  otherwise  provided  by  the 
Secretary,  the  Regional  Director  shall 
make  any  determination  required  under 
these  rules  and  regulations.  A  party 
directly  affected  by  such  determination 
may  appeal  in  writing  to  the 
Commissioner  of  the  Bureau  of 
Reclamation  within  30  days  of  receipt  of 
the  Regional  Director's  determination. 
The  time  for  appeal  may  be  extended  by 
the  Secretary.  The  affected  party  shall 
have  an  additional  30  days  thereafter 
within  which  to  submit  a  supporting 
brief  or  memorandum  to  the 
Commissioner.  The  Regional  Director's 
determination  will  be  held  in  abeyance 
until  the  Commissioner  has  reviewed 
the  matter  and  rendered  a  decision. 

Pertinent  addresses  are  shown  below: 

Commissioner,  Bureau  of  Reclamation. 
Department  of  the  Interior,  18th  and  C 
Streets.  NW,  Washington  DC  20240 

Regional  Director,  Pacific  Northwest 
Regional.  Bureau  of  Reclamation,  550  West 
Fort  Street,  PO  Box  043.  Boise  ID  83724 

Regional  Director,  Mid-Pacific  Region,  Bureau 
of  Reclamation,  Federal  Office  Building, 
2800  Cottage  Way.  Sacramento  CA  95825 

Regional  Director,  Lower  Colorado  Region. 
Bureau  of  Reclamation,  Nevada  Highway 
and  Park  Street,  PO  Box  427,  Boulder  City 
NV  89005 

Regional  Director,  Upper  Colorado  Region, 
Bureau  of  Reclamation,  125  South  State 
Street.  PO  Box  11568.  Salt  Uke  City  UT 
84147 

Regional  Director,  Southwest  Region.  Bureau 
of  Reclamation,  714  South  Tyler,  Amarillo 
TX  79101 

Regional  Director.  Missouri  Basin  Region, 
Bureau  of  Reclamation.  316  North  2eth 
Street.  PO  Box  2553.  Billings  MT  59103 

§426.23    Severability. 

If  any  provision  of  these  rules  or  the 
applicability  thereof  to  any  person  or 
circumstances  is  held  invalid,  the 
remainder  of  these  rules  and  the 
application  of  such  provisions  to  other 
persons  or  circumstances  shall  not  be 
affected  thereby. 
[FR  Doc.  87-8222  Filed  4-10-87;  8:45  am] 
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1200-End,  6  (6  Reserved) 6.50  Jon.  1,  1986 

7  Parts: 

0-45 24.00  Jan.  1,  1986 

46-51 16.00  Jon.  1,  1987 

52 18.00  Jon.  1,  1986 

53-209 18.00  Jan.  1,  1987 

210-299 21.00  Jon.  1.  1986 

300-399 10.00  Jon.  1.  1987 

•400-699 15.00  Jon.  1,  1987 

700-899 17.00  Jon.  1,  1986 

900-999 20.00  Jon.  1,  1986 

1000-1059 15.00  Jon.  1,  1987 

1060-1119 13.00  Jon.  1.  1987 

1120-1199 8.50  Jon.  1,  1986 

1200-1499 13.00  Jon.  1,  1986 

1500-1899 9.50  Jon.  1,  1987 

1900-1944 23.00  Jon.  1,  1986 

1945-£nd 23.00  Jon.  1,  1986 

8  9.50  Jon.  1,  1987 

9  Parts: 

1-199 14.00  Jon.  1,  1986 

200-End 14.00  Jon.  1,  1986 

10  Parts: 

*0-199 29.00  Jon.  1,  1987 

200-399 13.00  Jan.  1,  1986 

400-499 14.00  Jon.  1,  1987 

500-End 23.00  Jan.  1,  1986 

11  7.00  Jon.  1,  1986 

12  Parts: 

1-199 11.00  Jon.  1.  1987 

200-299 22.00  Jon.  1,  1986 

300-499 13.00  Jon.  1,  1987 

500-End 26.00  Jan.  1,  1986 

13  19.00.  Jon.  1,  1987 

14  Parts:  I 

1-59 20.00  T  Jon.  1.  1986 

60-139 19.00  Jan.  1,  1986 

140-199 7.50  Jan.  1.  1986 

200-1199 14.00  Jon.  1,  1986 

1200-End 11.00  Jan.  1,  1987 

15  Parts: 

0-299 ..  10.00  Jon.  1,  1987 

300-399 20.00  Jon.  1,  1986 

400-End 14.00  Jon.  1,  1987 


Title 

16  Parts: 

0-149 

150-999 

1000-End 

17  Parts: 

1-239 

240-End 

18  Parts: 

1-149 

150-399 

400-End 

19 

20  Parts: 

1-399 

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-End 

22 

23 

24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-End 

25 

26  Parts: 

55  1  0-1.169 

§§  1.170-1.300 

§§  1.301-1.400 

§§  1.401-1.500 

§§  1.501-1.640 

§§  1.641-1.850 

§§  1.851-1.1200 

§§  1.1201-End 

2-29 

30-39 

40-299 

300-499 

500-599 

600-End 

27  Parts: 

1-199 

200-End 

28 

29  Parts: 

0-99 

100-499 

500-899 

900-1899 

1900-1910 

191 1-1919 

1920-End 

30  Parts: 

0-199 

200-699 

700-End 

31  Parts: 

0-199 

200-End 

Price        Revision  Dal* 


12.00 
10.00 
19.00 

26.00 
19.00 

15.00 

25.00 

6.50 

29.00 

10.00 
22.00 
23.00 

12.00 
14.00 
16.00 

6.00 
2S.00 
21.00 

7.50 
13.00 

6.50 
28.00 
17.00 

15.00 
24.00 
8.50 
17.00 
12.00 
24.00 

29.00 
16.00 
13.00 
20.00 
15.00 
16.00 
29.00 
29.00 
19.00 
13.00 
25.00 
14.00 
8.00 
4.75 

20.00 
14.00 
21.00 

16.00 
7.00 

24.00 
9.00 

27.00 
5.50 

29.00 

16.00 

8.50 

17.00 

11.00 
16.00 


Jan.  1 
Jon.  1 
Jon.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

Apr.  1 

"Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

=  July  1 

July  1 

♦July  1 
July  1 
July  1 

July  1 
July  1 


1987 
1986 
1987 

1986 
1986 

1986 
1986 
1986 
1986 

1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1980 
1986 

1986 
1986 
1986 

1986 
1986 
1986 
1986 
1986 
1984 
1986 

1985 
1986 
1986 

1986 
1986 
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TitJ«  Price 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  N 19.00 

1-39,  Vol.  M 18.00 

1-189 17.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-End 16.00 

33  Parts: 

1-199 27.00 

200-End 18.00 

34  Parts: 

1-299 20.00 

300-399 11.00 

400-End 25.00 

35  9.50 

36  Parts: 

1-199 12.00 

200-End 19.00 

37  12.00 

38  Parts: 

0-17 „ 21.00 

18-tnd 15.00 

39  12.00 

40  Parts: 

1-51 21.00 

52 27.00 

53-60 23.00 

61-80 10.00 

81-99 25.00 

100-149 23.00 

150-189 21.00 

190-399 27.00 

400-424 22.00 

425-699 24.00 

700-End 24.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vd.  I.  Ports  1-5 13.00 

18,  Vol.  II.  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100 13.00 

1-100 9.50 

101 23.00 

102-200 12.00 

201-End 7.50 

42  Parts: 

1-60 15.00 

61-399 10.00 

400-429 20.00 

430-End 15.00 

43  Parts: 

1-999 14.00 

1000-3999 24.00 

4000-End 11.00 


Revision  Date 

"Julyl, 

1984 

»July  1, 

1984 

"July  1, 

1984 

July  1, 

1986 

July  1, 

1986 

July  1. 

1986 

July  1. 

1986 

July  1, 

1986 

July  1, 

1986 

July  1. 

1986 

July  1. 

1986 

July  1, 

1986 

July  1, 

1986 

July  1. 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1. 

1986 

July  1, 

1986 

July  1, 

1986 

July  1. 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

July  1, 

1986 

•July  1, 

1984 

•July  1, 

1984 

•July  1 

1984 

«  July  1 

1984 

•July  1 

1984 

•  July  1 

1984 

•  July  1 

1984 

•  July  1 

1984 

•July  1 

1984 

•July  1 

1984 

8  July  1 

1984 

July  1 

1986 

July  1 

1986 

July  1 

1986 

July  1 

1986 

Oct.  1 

1986 

Oct.  1 

1986 

Oct.  1 

1986 

Oct.  1 

1986 

Oct.  1 

1986 

Oct.  1 

1986 

Oct.  1 

1986 

Title  Price       Revision  Date 

44  17.00  Oct.  1,  1986 

45  Parts: 

1-199 13.00  Oct.  1,  1986 

200-499 9.00  Oct.  1,  1986 

500-1199 18.00  Oct.  1,  1986 

1200-End 13.00  Oct.  1,  1986 

46  Parts: 

1-40 13.00  Oct.  1,  1986 

41-69 13.00  Oct.  1,  1986 

70-89 7.00  Oct.  1,  1986 

90-139 11.00  Oct  1,  1986 

140-155 8.50  '  Oct.  1,  1985 

156-165 14.00  Oct.  1.  1986 

166-199 13.00  Oct.  1.  1986 

200-499 19.00  Oct   1.  1986 

500-End 9.50  Oct.  1,  1986 

47  Parts: 

0-19 17.00  Oct   1,  1986 

20-39 18  00  Oct    1,  1986 

40-69 11  00  Oct.  1,  1986 

70-79 17.00  Oct.  1,  1986 

80-End 20.00  Oct.  1,  1986 

48  Chapters: 

1  (Ports  1-51) 21.00  Oct.  1,  1986 

1  (Ports  52-99) 16.00  Oct.  1,  1986 

2 15  00  Oct.  1,  1985 

3-6 17.00  Oct.  1,  1986 

7-14 23.00  Oct.  1,  1986 

15-£nd 22  00  Oct.  1,  1986 

49  Parts: 

1-99 10  00  Oct.  1.  1986 

100-177 24.00  Oct.  1.  1986 

178-199 19.00  Oct   1.  1986 

200-399 17.00  Oct.  1,  1986 

400-999 21.00  Oct.  1,  1986 

1000-1199 17.00  Oct.  1,  1986 

1200-End 17.00  Oct.  1,  1986 

50  Parts: 

1-199 15  00  Oct.  1,  1986 

200-End 25.00  Oct.  1,  1986 

CFR  Index  ond  Findings  Aids 27.00  Jon.  1,  1987 

Complete  1987  CFR  set 595.00  1987 

MiCTofiche  CFR  Edition: 

Complete  set  (one-time  moiling) 155.00  1983 

Complete  set  (one-time  mailing) 125.00  1984 

Complete  set  (one-time  moiling) 115.00  1985 

Subscription  (moiled  os  issued) 185  00  1986 

Subscription  (moiled  os  issued) 185  00  1987 

Individuol  copies 3.75  1987 

'  Becous*  Tittt  3  is  an  annual  compilolion.  this  voluiM  ond  oH  previous  volumes  should  be 
retained  as  a  permanent  reference  source 

'  No  amendments  to  this  volume  avert  promulqoted  during  th*  period  Apr  1,  1980  to  March 
31.  1986  The  CFR  volumt  issued  as  of  Apr   1,  1980,  should  be  retomcd. 

''  No  amendments  to  titis  volumt  were  promulgattd  durin9  the  period  July  1,  1984  to  June 
30.  1986.  The  CFR  volumt  issued  as  of  July  1,  1984,  should  bt  retained 

*  No  amendments  to  this  volumt  wtrt  promul9ated  durmg  the  period  July  1,  198S  to  June 
30,  1986.  The  CFR  volume  issued  as  of  July  1.  198S  should  bt  rttontd 

'The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  o  note  only  for  Parts  1-39 
inclusive  For  the  hdl  text  of  the  Defense  Acquisition  Regulations  in  Ports  1-39.  consuh  the 
three  CFR  volumes  issued  as  of  July  1 ,  1984,  containing  those  ports. 

•The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  conioins  o  note  only  lor  Owpttrs  1  to 
49  inclusivt  For  Itit  h<ll  text  of  procurement  regulations  in  Chapters  1  to  49,  consuh  the  eleven 
CFR  volumes  issued  as  of  July  1,  1984  containing  ttiose  chopten 

^  No  amendments  to  this  volume  were  promulgated  during  the  period  Oct.  1.  1985  to  Sept 
30,  1986.  The  CFR  volume  issued  as  of  Oct.  1.  1985  should  be  retained. 
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Annual  volumes  corilai 
and  statements,  new  s 
selected  papers  released 


ining  the  public  messages 
conferences,  and  other 
by  the  White  House. 


Herbert  Hoover 

1932-33 ;..$24.00 

Proclamations  &  E)(ecutive 
Orders — March  4.  1929  to 
March  4.  1933  I 

2  Volume  set j..$32.00 

Lyndon  B.  John^n 

1963-64 


Volumes  for  the  following  years  are  available;  other 
volumes  not  listed  are  out  of  print. 


1978 

(Book  I) .S24.00 

1979 

(Book  I) $24.00 

1979 

(Book  11) .$24.00 

1980-81 

(Book  I)  $21.00 

1980-81 

(Book  II) $22.00 

1980-81 

(Book  III) $24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  II) $25.00 

1983 

(Book  I) .$31.00 

1983 

(Book  II) $32.00 

1984 

(Book  I) $36.00 


(Book  I) 

1968-69 

(Book  I) 

1968-69 

(Book  1) 

Gerald  R.  Ford 

1975 

(Book  1) 

1975 

(Book  II) 


.$21.00 
.$20.00 
.$19.00 

.$22.00 
.$22.00 


Jimmy  Carter 

1977 

(Book  I) j,.$23.00 

1977 

(Book  II) l.$22.00 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  undar  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency.  I 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 


There  are  no  restrictions  on  the  republication  of  mi 
appearing  in  the  Federal  Register. 
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Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  Issue. 

How  To  Cite  This  Publication:  Use  the  volume  num|>er  and  the 
page  number.  Example:  52  FR  12345. 
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African  Development  Foundation 

NOTICES 

Meetings;  Sunshine  Act.  12111 

Agriculture  Department 

See  Farmers  Home  Administration;  Food  and  Nutrition 
Service;  Forest  Service 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetings;  advisory  committees: 
May.  12077 

Army  Department 

NOTICES 

Meetings: 
Science  Board,  12045 

Commerce  Department 

See  also  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration;  Patent  and 
Trademark  Office 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
12043 

Commission  on  Education  of  the  Deaf 

NOTICES 

Educational  programs  for  the  deaf;  correction,  12113 

Commission  on  Merchant  Marine  and  Defense 

NOTICES 

Meetings.  12044 

Customs  Service 

PROPOSED  RULES 

Merchandise,  unclaimed  and  abandoned;  selection  of 
warehouses  for  storage,  12000 

Deaf,  Commission  on  Education  of  the 

See  Commission  on  Education  of  the  Deaf 

Defense,  Commission  on  Merchant  Marine  and 

See  Commission  on  Merchant  Marine  and  Defense 

Defense  Department 

See  also  Army  Department 

NOTICES 

Meetings: 

Science  Board  task  forces,  12045 

Delaware  River  Basin  Commission 

NOTICES 
Hearings.  12045 

Education  of  the  Deaf  Commission 

See  Commission  on  Education  of  the  Deaf 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 


NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Decontamination  research  and  development  for  removal 
of  radioactively  contaminated  materials,  etc.,  12046 
Meetings: 
National  Coal  Council,  12047 

Environmental  Protection  Agency 

PROPOSED  RULES 
Water  pollution  control: 
National  pollutant  discharge  elimination  system;  State 
programs — 
Utah,  12039 
NOTICES 
Meetings: 
Science  Advisory  Board,  12052 
(2  documents] 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Idaho, 12052 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Rural  housing;  section  502  loan  policies,  procedures,  and 

authorizations,  11981 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Lockheed. 11985 

McDonnell  Douglas,  11986 

McDonnell  Douglas;  correction.  11986 
PROPOSED  RULES 
Airworthiness  directives: 

Fokker,  11997 

Short  Brothers  PLC,  11998 
Airworthiness  standards: 

Rotocraft  structural  fatigue  and  damage  tolerance,  11997 
Jet  routes,  12000 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Arkansas  Power  &  Light  Co.  et  al.,  12047 

Bangor  Hydro-Electric  Co.  ef  al..  12048 
Small  power  production  and  cogeneration  facilities: 
qualifying  status: 

Albany  Cogeneration  Associates  et  al.,  12051 

Federal  Home  Loan  Bank  Board 

NOTICES 

Federal  home  loan  bank  services;  prices 
Correction,  12061,  12113 
[2  documents) 

Federal  i^bor  Relations  Authority 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines.  11995 
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f  eaefat  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  12063 

Freigiit  forwarder  licenses: 
Empire  Sea-Air  Co.  et  al..  12063 

Investigations,  hearings,  petitions,  etc.: 
Trans-Atlantic  Trades;  enforcement  initiative,  12063 
Trans-Atlantic  Trades;  possible  malpractices 
investigation,  12064 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Southern  Railway  System;  hearing,  12106 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  12111 
Applications,  hearings,  determinations,  etc.: 

Karre.  Gary  D..  et  al..  12065 

Union  Planters  Corp.  et  al.,  12065 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Privacy  Act;  systems  of  records,  12065 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under  C^^  review. 
12077 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Cefadroxil  tablets,  11988 

Tylosin,  11988 
PROPOSED  RULES 
Human  drugs: 

Benign  prostatic  hypertrophy  drug  products  (OTC); 
tentative  final  monograph;  correction,  12114 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

Tylosin;  approval  withdrawn,  12081 
Meetings: 

Advisory  committees,  panels,  etc.,  12078 

^  ood  and  Nutrition  Service 

NOTICES 

Food  stamp  program: 
Electronic  benefit  transfer  alternative  issuancs 
demonstration  project.  12041 

Foreign  Claims  Settlement  Commission 

PROPOSED  RULES 

Freedom  of  Information  Act: 

Uniform  fee  schedule  and  administrative  guidelines 
Correction,  12040 

Forest  Service 

NOTICES 

National  Forest  System  lands: 
Recreation  residence  authorizations,  12042 

Healtii  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration:  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration;  Social  Security 
Administration 


Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
Medicine  or  osteopathy  schools;  two-year  programs, 
12081 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

12087 
Environmental  statements;  availability,  etc.: 

Dallas,  TX.  12088 
Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc.;  order  of  succession — 
Richmond.  12088 


Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Meetings: 
Computer  Systems  Technical  Advisory  Committee,  12043 

(2  documents] 
Transportation  and  Related  Equipment  Technical 
Advisory  Committee,  12043 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12111 

Interstate  Commerce  Commission 

RULES 

Motor  carriers: 
Cash-on-delivery  (c.o.d.)  shipments,  11991 

NOTICES 

Motor  carriers: 
Finance  applications,  12093| 

Justice  Department  ' 

See  Foreign  Claims  Settlement  Commission 

Labor  Department  I 

See  also  Mine  Safety  and  Health  Administration: 
Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
12094 

Land  Management  Bureau 

NOTICES 

Meetings: 

Burley  District  Grazing  Advisory  Board.  12089 
Realty  actions;  sales,  leases,  etc.: 

California.  12089 

Merchant  Marine  and  Defense,  Commission  on 

See  Commission  on  Merchant  Marine  and  Defense 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 

Carbon  Black  Mining  Co.,  12096 
Consol  Pennsylvania  Coal  Co.,  12096 
Demotto  Peerless  Coal  Co.,  Inc.,  12096 
Dominion  Coal  Corp.,  1209/ 
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Krystal  Coal  Co..  12097,  12098 

(2  documents) 
M  &  F  Coal  Co..  12098 
Red  Rose  Coal  Co..  Inc.,  12099 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gulf  of  Mexico  OCS— 
Mineral  development  and  production  prooosals,  12090 
Meetings: 

Pacific  OCS  Region  information  transfer,  12091 
Outer  Continental  Shelf  operations: 
Maximum  attainable  rate;  notice  to  lessees  and  operators; 
rescinded,  12091 

National  Highway  Traffic  Safety  Administration 

NOTICtS 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Wayne  Corp.,  12107 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundAsh.  11992 
Gulf  of  Alaska  groundfish.  11991 

PROPOSED  RULES 

Marine  mammals: 
Shortnose  sturgeon  and  Mediterranean  monk  seal;  status 
reviews,  12040 
NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
National  Fish  and  Seafood  Promotional  Council.  12044 

Permits: 
Marine  mammals,  12044 

National  Parle  Service 

PROPOSED  RULES 

Resource  protection,  public  use.  and  recreation: 

Applicability  of  regulations  to  non-federal  lands  and 
waters  under  U.S.  legislative  jurisdiction,  12037 
NOTICES 
National  Register  of  Historic  Places: 

Pending  nominations — 
Alaska,  etc.,  12091 
Realty  actions;  sales,  leases,  etc.: 

Washington,  12092 

National  Science  Foundation 

NOTICES 

Meetings: 
Biophysics  Program  Advisory  Panel,  12099 
Economics  Advisory  Panel,  12099 
Population  Biology  and  Physiological  Ecology  Advisory 

Panel,  12100 
Psychobiology  Advisory  Panel.  12100 
Systematic  Anthropological  Collections  Advisory  Panel, 

12100 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Northeast  Nuclear  Energy  Co.,  12100 
Meetings;  Sunshine  Act.  12111 
Applications,  hearings,  determinations,  etc.: 

Baltimore  Gas  &  Electric  Co..  12101 

Iowa  Electric  Light  &  Power  Co.  et  al..  12102 

Public  Service  Co.  of  Colorado.  12101 


Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  health  and  safety  standards: 
Industry  test  and  inspection  records  revision,  12116 

Health  and  safety  standards: 
Telecommunications  training  records  revision.  12120 

Patent  and  Trademaric  Office 

NOTICES 

Electronic  data  dissemination  policies  and  guidelines; 
withdrawn,  12044 

Postal  Service 

NOTICES 

Domestic  mail  classification  and  rate  schedules: 

Collect-on-delivery  service,  12103 
Meetings;  Sunshine  Act  12111 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Pan  American  Day  and  Pan  American  Week  {Proc.  5629), 
12126 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Options  Clearing  Corp.,  12103 
Applications,  hearings,  determinations,  etc.: 

Morgan  Stanley  Group  Inc.  et  al.,  12104 

Social  Security  Administration 

NOTICES 

Orgemization,  functions,  and  authority  delegations,  12081 
Privacy  Act;  systems  of  records,  12084 

State  Department 

PROPOSED  RULES 

Visas,  nonimmigrant  documentation: 
Barring  classification  and  admission  as  business  visitors 
to  aliens  performing  building  or  construction  work; 
interpretation,  12001 
NOTICES 
Meetings: 
International  Radio  Consultative  Committee,  12106 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  submission: 
North  Dakota,  12002 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Railroad 
Administration;  National  Highway  Traffic  Safety 
Administration;  Urban  Mass  Transportation 
Administration 

Treasury  Department 

See  also  Customs  Service 

RULES 

Privacy  Act;  implementation,  11989 

PROPOSED  RULES 

Privacy  Act;  implementation,  12003 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Ckxle  of  Federal  Regutattoos,  which  is 
published  under  50  titles  pursuant  lo  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Pnces  of  new  books  are  listed  in  ttw 
first   FEDERAL  REGISTER   issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1922,  1944,  and  1951 

Section  502  Rural  Housing  Loan 
Policies,  Procedures  and 
Authorizations 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulation  regarding  section  502  Rural 
Housing  (RH)  loans.  This  action  is  taken 
to  implement  cost  containment 
measures  for  the  effective 
administration  of  the  program.  The 
intended  effect  of  this  action  is  to  reduce 
the  cost  of  housing  to  the  borrower, 
thereby  enabling  a  greater  number  of 
very  low  income  persons  to  obtain 
adequate,  modest  houses,  and  to  reduce 
the  overall  cost  of  the  program  to  the 
government. 

EFFECTIVE  DATE:  May  14,  1987. 
FOR  FURTHER  INFORMATION  COWTACT: 

Nancy  Monesson,  Senior  Loan 
Specialist,  Single  Family  Housing. 
Processing  Division.  Farmers  Home 
Administration,  USDA,  Room  5344, 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington.  DC  20250,  Telephone:  (202) 
382-1474. 

SUPPt-EMENTARY  INFORMATION:  Thi* 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  "nonmajor".  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  or  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  or  significant 


advCTse  effects  on  competition, 
employment,  investment,  prodiictivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  action  requires  no  increase  in 
costs  to  the  Government.  There  is  no 
impact  on  proposed  budget  levels  and 
funding  allocations  will  not  be  affected 
because  of  this  action.  There  will  be  no 
increase  in  the  reporting  requirements  of 
the  public.  The  Agency  has  determined 
that  this  regulation  maximizes  net 
benefit  to  society  at  the  lowest  net  cost 

Background 

A  proposed  rule  published  in  the 
Federal  Register  (51  FR  26256)  on  July 
22, 1986,  invited  the  public  to  submit 
written  comments  for  the  Agency  to 
consider  with  regard  to  the  development 
of  the  final  rule.  One  hundred  and 
nineteen  comments  were  received  from 
interested  persons  representing  Housing 
Development  Corporations,  Housing 
Authorities,  builders,  realtors,  city  and 
state  officials  and  FmHA  employees. 

Discussion  of  Comments 

1.  Five  respondents  requested  change 
or  elimination  of  the  definition  of 
"extended  family."  Three  respondents 
objected  to  including  a  definition  of  the 
word  "family."  Other  comments  were 
that:  "resale"  should  not  be 
overemphasized;  the  definition  of 
"extended  family"  should  include  other 
members  of  the  household  besides 
adults,  and;  avoid  the  word  "family"  in 
the  definition. 

The  Agency  has  fully  considered 
these  comments  and  has  expanded  the 
definition  of  "extended  family"  by 
inserting  the  phrase  "with  the  other 
members  of  the  household"  between  the 
phrases  "live  together"  and  "for 
reasons".  No  other  changes  were  made 
in  the  definition  because  the  word 
"resale"  was  not  part  of  the  definition 
and  the  word  "family"  is  not  avoided 
because  it  is  necessary  for  clarity. 

2.  Twenty-three  respondents 
expressed  concern  regarding  the 
proposed  size  of  house  lots  both  on 
scattered  sites  and  in  subdivisions. 

The  Agency  has  made  changes  as  a 
result  of  those  comments  which  will 
acknowledge  the  need  for  larger  lots  in 
subdivisions  without  central  water  and 
sewer  facilities,  will  "grandfather"  in 
lots  in  formerly  approved  subdivisions, 


will  permit  1  acre  or  less  as  opposed  to 
less  than  1  acre  on  scattered  sites,  and 
will  permit  exceptions  to  be  made  by  the 
District  Director  rather  than  the  State 
Director. 

3.  Seventy-one  respondents  expressed 
opposition  to  the  proposed  limits  on 
square  footage,  number  of  bedrooms 
and  number  of  baths. 

The  Agency  carefully  considered  all 
comments  in  the  light  of  program 
objectives  and  has  modified  the 
proposed  limitations.  There  was  general 
opposition  from  many  respondents  to 
overall  size  reductions  supported  by 
reasons  relating  to  the  needs  of  a  young 
growing  family,  problems  in  selling, 
problems  in  reselling,  appearance,  and 
the  acceptabihty  of  various  styles  of 
homes. 

Certain  increases  in  size  and 
amenities  were  well  supported  and 
resulted  in  a  regulation  change.  With  the 
primary  objective  of  providing  housing 
for  low-  and  very  low-income  families, 
the  overall  size  must  be  reduced  in  order 
to  reduce  cost  and  enable  such 
applicants  to  be  able  to  afford  adequate 
housing. 

A  respondent  suggested  that  the  2 
columns  for  maximum  sq.  fL  shown  in 
the  proposed  rule  be  combined  into  1 
column.  This  suggestion  was  adopted. 

4.  Twenty-eight  respondents  were 
concerned  that  the  proposed  method  of 
calculating  living  area  would  eliminate 
split-foyer  and  Cape  Cod  designs. 

The  Agency  has  modified  its 
regulation  so  that  split-foyer  and  Cape 
Cod  design  homes  can  remain  in  the 
program  to  serve  applicants  needing  all 
rooms  designed  as  living  area,  fully 
finished. 

5.  Ten  respondents  opposed 

S  1944.16(d),  "Building  designs  and 
materials,"  as  written. 

The  Agency  has  rewritten  this 
paragraph  for  clarification,  and  to 
permit  dwelling  designs  and  materials  to 
exceed  "fair  quality"  when  costs  are 
comparable  or  less. 

6.  Seventy-eight  respondents  opposed 
the  elimination  of  garages. 

The  Agency  has  reconsidered  its 
position  regardmg  newly  constructed 
garages  and  has  modified  the  regulation 
to  permit  construction  of  garages  of  a 
stipulated  size  in  areas  where  houses 
without  garages  are  not  acceptable  to 
conununity  standards. 

7.  Twenty  resprandents  opposed 
restriction  on  fencing.  All  of  the 
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comments  regarding  fencing  came  from 
one  state  where  privacy  fences  are  an 
integral  part  of  single  family  dwellings. 

The  Agency  has  modified  its 
regulation  to  permit  backyard  privacy 
fences  on  lots  not  exceeding  6,000 
square  feet  where  use  of  privacy  fences 
is  customary. 

8.  Twenty-one  respondents  opposed 
restricting  applicants  to  a  choice  of 
carport  or  basement  and  tying  that 
feature  to  the  square  footage  of  the 
dwelling. 

The  Agency  has  modiHed  its 
regulation  so  that  a  choice  of  garage/ 
carport  or  basement  is  no  longer 
connected  to  the  size  of  the  dwelling, 
and  a  garage  in  addition  to  a  basement 
is  permitted  when  a  garage  can  be 
incorporated  into  the  basement  area. 

9.  Seventeen  respondents  opposed  the 
District  Director's  review  of  older 
houses  and  the  required  inspections  and 
certifications  of  certain  items. 

The  Agency  has  reconsidered  its 
position  in  light  of  the  comments,  and 
removed  the  requirement  of  oversight  by 
the  District  Director  however,  it 
believes  the  requirement  for  inspections 
and  certifications  of  adequacy  of  major 
items  such  as  plumbing,  electrical,  etc., 
is  necessary  for  the  protection  of  both 
applicant  and  government.  A  change  has 
been  made  to  permit  the  cost  of  such 
inspections  and  certifications  to  be 
negotiated  and  set  forth  in  the  sales 
agreement. 

10.  Seventeen  respondents  opposed 
the  proposed  reduction  in  size  of 
existing  dwellings. 

The  Agency  has  modified  its 
regulation  in  response  to  those 
comments,  and  is  permitting  loans  for 
existing  dwellings  of  1300  square  feet  or 
less  for  households  of  2  or  more  persons. 

11.  Ten  respondents  opposed  limiting 
kitchen  cabinets,  etc.  to  Marshall  and 
Swift  "fair"  quality. 

The  Agency  has  modified  its 
regulation  in  response  to  those 
comments  to  permit  the  selection  of 
items  such  as  kitchen  cabinets  to  exceed 
"fair"  quality  provided  the  cost  is 
comparable  or  less. 

12.  Eight  respondents  opposed 
restrictions  on  financing  sliding  glass  or 
atrium  doors. 

The  Agency  has  modified  its  position 
regarding  these  types  of  doors 
permitting  them  in  areas  where  they  are 
customary  for  modest  houses  and  when 
it  has  been  determined  by  the  State 
Director  that  these  types  of  doors  will 
not  increase  the  cost  of  the  house,  and 
are  otherwise  practical  for  low  income 
persons  to  maintain. 

13.  Seven  respondents  objected  to 
restrictions  regarding  one  or  more  of  the 


following  amenities:  porches  and  decks, 
air  conditioning  systems,  cathedral 
ceilings. 

The  Agency  has  modified  the 
regulation  regarding  each  of  these  items. 

14.  One  respondent  objected  to  the 
requirement  that  Form  FmHA  431-3, 
"Financial  Statement  &  Household 
Budget",  be  completed  to  determine 
eligibility. 

The  Agency  believes  this  form  is 
valuable  in  determining  repayment 
ability  for  all  those  cases  where  a 
subsidy  will  be  granted.  Therefore,  no 
change  is  made. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410. 

For  the  reasons  set  forth  in  the  Final 
Rule  related  notice  to  7  CFR  Part  3015, 
Subpart  V.  48  FR  29115,  June  24, 1983, 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  an  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  and  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  1944 

Home  improvement.  Loan  programs — 
Housing  and  community  development. 
Low  and  moderate  income  housing- 
Rental,  Mobile  home.  Mortgages,  Rural 
housing.  Subsidies. 

Therefore.  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1922-APPRAISAL 

1.  The  authority  citation  for  Part  1922 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480{i):  7  CFR  2.23: 
2.70. 

Subpart  C— Appraisal  of  Single  Family 
Resiflential  Property 

§1922.104    [Ammded] 

2.  Section  1922.104  is  amended  by 
chaiiging  the  reference  in  paragraph  (a) 
(12)  from  "§  1944.16(a)(4)"  to 

"§  1944.16(g)(2)." 

PART  1944— HOUSING 

3.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  1480:  7  CFR  2.23:  7  CFR 
2.70. 

Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures  and 
Auttiorizations 

4.  Section  1944.2  is  amended  by 
revising  paragraphs  (f)  and  (j)  to  read  as 
follows: 

§1944.2    Definition*. 

***** 

(f)  Extended  family.  A  double  family 
unit  comprised  of  adult  relatives  who 
live  together  with  the  other  members  of 
the  household,  for  reasons  of  physical 
dependency,  economics,  and/or  social 
custom,  who,  under  other  circumstances, 
could  maintain  separate  households.  A 
typical  example  is:  parents  living  with 
their  adult  children. 
***** 

(j)  Household  or  family.  The 
applicant,  co-applicant,  and  all  other 
persons  who  will  make  the  applicant's 
dwelling  their  primary  residence  for  all 
or  part  of  the  next  12  months  (excluding 
foster  children  and  live-in  aides). 
***** 

5.  Section  1944.11  is  amended  by 
revising  its  title,  revising  paragraph  (c). 
redesignating  current  paragraph  (d)  as 
paragraph  (e),  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  1 944. 1 1    Site  requirements. 

***** 

(c)  A  nonfarm  tract  on  which  a  loan  is 
to  be  made  may  not  be  larger  than  a 
minimum  adequate  site,  which  is  the 
smallest  area  sufficient  for  the  dwelling, 
an  adequate  water  and/or  waste 
disposal  system,  other  related  facilities, 
and  a  yard.  Minimum  adequate  sites 
are: 

(1)  Scattered  sites  of  1  acre  of  less. 

(2)  House  sites  of  1  acre  or  less  within 
a  subdivision  environment  without 
central  water  and  sewer  facilities. 

(3)  House  lots  will  not  exceed  one- 
fourth  acre  within  a  subdivision 
environment  having  central  water  and 
sewer,  except  that  some  variation  in 
individual  lot  size  may  be  permitted  to 
accommodate  cul-de-sacs,  cluster 
housing  concepts,  or  other  subdivision 
designs  which  maximize  good  land 
usage,     j 

(d)  Sites  which  exceed  the  size  limits 
set  forth  in  paragraph  (c)  of  this  section 
may  be  authorized  by  the  District 
Director  when: 

(1)  The  County  Supervisor  determines 
that  minimum  adequate  sites  are  not 
available  in  the  area,  that  the  value  of 
the  total  site  is  comparable  to  the  value 
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of  a  minimum  adequate  site  in  the  area, 
and  that  the  extra  land  does  not  quaUfy 
as  a  minimum  adequate  site. 

(2)  Zoning  ordinances  which  require 
lots  in  excess  of  the  limits  set  forth  in 
paragraph  (c)  of  this  section  were 
established  because  the  additional  land 
is  needed  to  protect  the  water  supply 
and/or  provide  an  adequate  waste 
disposal  system,  or  the  zoning  complies 
with  either  an  established  State  or 
National  environmental  plan  or  a  State 
law,  or 

(3)  The  scattered  site  or  subdivision 
was  approved  before  the  effective  date 
of  this  amendment. 
***** 

6.  Section  1944.16  is  revised  to  read  as 
follows: 


§1944.16    DwwMng  rtqutrwiMnts. 

(a)  Modest  house.  Applicants  will  be 
counseled  that  dwellings  financed  must 
provide  decent,  safe  and  sanitary 
housing,  be  modest  in  size,  design,  and 
cost,  and  not  exceed  the  housing  needs 
of  the  applicant.  Housing  needs  will  be 
determined  by  the  County  Supervisor, 
based  on  the  number  and  composition  of 
the  household,  along  with  consideration 
of  special  needs,  such  as  facilities  for 
the  elderly,  disabled,  or  handicapped. 

(b)  Characteristics  of  new  dwellings. 
The  construction  or  purchase  of  a  new 
house  shall  not  exceed  what  is  typical 
for  the  current  needs  of  low  and 
moderate  income  persons  in  the  area  or 
the  following,  whichever  is  smaller 


No.  of  occupants 


1 
2-3 

4-5 
6 


Maximum  No.  of 
t>edrooms 


Maximum  No.  of 
battis 


1 

1 

1V4 

2 


Maximum  sq.  ft> 


864 
1008 
1104 
1248 


'  Additional  bedroom(s)  may  be  added  (tx)f  to  exceed  120  sq.  ft.  per  bedroom)  v¥t»en  justified 
by  composition  of  current  famity  memt>ers,  special  needs,  or  for  Ivge  families  for  wtiich  a  4- 
bedfoom,  1248  sq.  ft.  fKXJSe  is  inadequate. 


(c)  Living  area.  Living  area  or  gross 
floor  area  is  the  square  ftratage 
measured  from  the  outside  walls  of  the 
dwelling.  Living  area  will  be  determined 
as  follows: 

(1)  Ranch  on  slab,  crawl  space,  or 
basement  First  floor  excluding  garage 
carport,  without  deduction  for  any  of  the 
contained  space. 

(2)  Split  foyer,  bi-level,  raised  ranch, 
etc.  All  space,  without  deduction  for  any 
of  the  contained  space  within  that  area, 
except  for  a  basement  garage  and  that 
portion  of  the  lower  level  designed  and 
used  for  utility  and  storage.  Split  foyer, 
bi-level.  or  raised  ranch  designs  may  be 
used  only  when: 

(i)  Site  configuration  lends  itself  to 
that  design  (sloped  site). 

(ii)  The  storage,  utility,  in  the  lower 
level  will  be  below  ground. 

(iii)  All  rooms,  including  those  in  the 
lower  level  designed  as  living  area,  will 
be  needed  by  the  applicant  in 
accordance  with  paragraph  (b)  of  this 
section,  and  will  be  finished  at  the  time 
of  loan  closing. 

(3)  Cape  Cod.  All  of  the  first  floor,  and 
all  of  the  second  floor  area  measured  to 
the  outside  of  the  stud  knee  wall, 
excluding  below-ground  basements.  All 
rooms  designed  for  living  will  be  needed 
by  the  apphcant  in  accordance  with 
paragraph  (b)  of  this  section,  and 
finished  at  the  time  of  loan  closing. 


(4)  Two-story  townhouses — zero  lot- 
line.  The  area,  center  to  center  of  party 
walls,  and  outside  of  all  exterior  walls 
of  all  floors,  excluding  below  ground 
basements. 

(d)  Dwelling  designs  and  materials. 
FmHA  officials  shall  not  require  the  use 
of  any  building  designs  and/or  buildiiig 
materials  which  exceed  the  applicable 
development  standards  for  new  houses 
or  new  construction,  or  the  fair  quality 
for  site-built  and  modular  houses  and 
avereige  quality  for  manufactured 
houses  as  described  in  Marshall  and 
Swift  Residential  Cost  handbook,  or 
other  similar  cost  guide.  However,  such 
designs  and/or  materials  may  be 
permitted  when  the  costs  are 
comparable  to  or  less  than  the  cost  of 
fair  quality  material. 

(e)  Prohibited  features.  The  following 
design  features  will  not  be  permitted 
when  financing  construction  of  a 
dwelling  or  purchase  of  a  new  dwelling: 

(1)  Garage  or  carport  in  addition  to  a 
basement.  A  garage  may  be 
incorporated  into  a  basement  where  the 
site  configuration  lends  itself  for  that 
design  (i.e..  sloped  site); 

(2)  Garages  or  carports  if  not 
customary  in  the  area: 

(3)  Garages  or  carports  exceeding  320 
square  feet; 

(4)  Nonliving  areas  such  as  balconies, 
decks,  and  patios; 


(5)  Dwelling  designs  which  are 
incompatible  with  existing  site 
conditions;  i.e..  raised  ranch  or  split 
foyer  on  flat  sites,  or  basements  in  wet 
areas; 

(6)  Den/recreation  room; 

(7)  Central  air  conditioning  systems 
separate  and  apart  from  heat  pumps 
unless  authorized  by  the  State  Director. 
Authorization  must  be  based  on  known 
operating  costs  which  compare 
favorably  to  heat  pumps; 

(8)  Fireplaces. 

(f)  Prohibited  amenities.  (1)  Bay  or 
bow  windows; 

(2)  Components  of  the  house,  such  as 
kitchen  cabinets,  bathroom  fixtures, 
light  fixtures,  etc..  which  exceed  "fair- 
quality"  as  described  in  Marshall  and 
Swift  Residential  Cost  Handbook  or 
some  other  similar  cost  guide,  unless  the 
cost  of  the  selected  component  is 
comparable  to  or  less  than  one  of  "fair 
quality"; 

(3)  Fences,  except: 

(i)  When  needed  to  provide  protection 
from  a  potentially  dangerous  situation; 
or 

(ii)  When  customary  in  the  area  on 
zero  lot  lines,  townhouse  prop>erties,  or 
on  house  lots  of  6,000  sq.  ft.  or  less,  to 
afford  privacy; 

(4)  Decorative  iron  work  which  is  not 
needed  as  a  safety  measure: 

(5)  Dishwashers,  garbage  disposers,  or 
other  luxury  kitchen  appliances; 

(6)  Sliding  glass  or  atrium  doors 
unless: 

(i)  The  State  Director  determines  that 
these  types  of  doors  are  customary  in 
other  modest  homes  in  the  area; 

(ii)  They  will  not  increase  the  cost  of 
the  house; 

(7)  Vaulted  ceilings  unless  they  will 
not  increase  the  cost  of  the  house; 

(8)  Skylights  and  cathedral  ceilings. 

(g)  Permitted  features.  (1)  Special 
design  features  necessary  to 
accommodate  the  needs  of  elderly, 
disabled,  or  handicapped  persons  may 
be  included. 

(2)  Energy  saving  measures  which 
exceed  FmHA  requirements  and  cost 
more  than  1  percent  of  the  market  value 
of  the  property,  and  cost  effective  solar 
energy  systems  may  be  used  only  after 
approval  by  the  State  Architect/ 
Engineer  and  authorization  by  the  State 
Director.  Complex  systems,  such  as 
active  solar  space  heating  or  cooling, 
geothermal,  hydropxjwer,  wind  and 
photovoltaic,  that  could  be  considered 
unconventional,  must  be  submitted  to 
the  National  Office  for  concurrence 
prior  to  authorization  by  the  State 
Director. 

(3)  Solid  fuel  burning  devices  may  be 
authorized  only  if  the  loan  approval 


official  determines  and  documents  that 
a  dependable  and  economical  fuel 
supply  is  available.  All  solid  fuel 
burning  devices  must  comply  with 
Exhibit  D.  paragraph  IV  D  2  of  Part  1924. 
Subpart  A.  To  assure  compliance  and  to 
remove  uncertainties  regarding  safety 
and  efficiency,  solid  fuel  burning 
devices  are  authorized  only  after 
approval  by  a  local  Tire  official.  State 
Architect/Engineer  and  subsequent 
authorization  by  the  State  Director. 

(4)  A  dwelling  for  extended  families 
as  defined  in  §  1944.2(f)  of  this  subpart 
may  include  bedroom  area  with  an 
exterior  entrance  and  an  additional 
bathroom.  This  area  should  be  designed 
in  a  manner  that  will  not  adversely 
affect  the  home's  potential  for  resale. 

(h)  Existing  dwellings.  Applicants 
should  be  counseled  regarding  the  type 
of  housing  necessary  to  meet  their 
current  needs.  Consideration  should  be 
given  to  the  purchase  of  an  existing 
adequate  but  modest  dwelling.  In  most 
cases,  the  cost  of  an  existing  dwelling, 
including  necessary  repair  and 
renovation,  is  less  than  the  cost  of  new 
construction;  however,  the  cost 
advantage  should  not  be  offset  by  the 
cost  of  utilities  and  maintenance.  Loans 
will  not  be  made  on  an  existing 
manufactured  home  unless  it  is  already 
Hnanced  with  a  Section  502  rural 
housing  loan,  or  is  being  sold  from 
FmHA  inventory.  Existing  dwellings 
must: 

(1)  Be  structurally  sound,  functionally 
adequate,  be  in  good  repair  or  placed  in 
good  repair  with  loan  funds,  and  meet 
the  general  requirements  in  Guide  2, 
Subpart  A.  Part  1924  of  this  chapter. 

(2)  Be  consistent  with  program 
objectives  to  provide  only  housing  that 
is  modest  in  size,  design,  and  cost. 

(3)  Meet  the  thermal  standards 
required  in  Exhibit  D,  paragraph  IV  B, 
Subpart  A.  Part  1924  of  this  chapter. 

(4)  Be  inspected  and  certified  for 
adequacy  of  electrical,  plumbing,  heat, 
water,  sewage  disposal  systems,  and 
termite  infestation.  The  responsibility 
for  these  inspections  and  certifications 
will  be  identified  in  the  sales  agreement, 
or  in  case  of  FmHA  inventory,  will  be 
provided  by  FmHA. 

(5)  Contain  no  more  than  1,300  sq.  ft. 
of  living  area  for  households  of  2  or 
more  persons,  measured  in  accordance 
with  paragraph  (c)  of  this  section,  or  not 
more  than  1,008  sq.  ft.  of  living  area  for  1 
member  households,  unless: 

(i)  A  larger  house  is  necessary  to  meet 
the  needs  of  the  family  in  accordance 
with  paragraph  (b)  of  this  section;  or. 

(ii)  The  house  is  being  transferred 
with  assumption  of  a  502  loan,  or  a 
credit  sale  is  being  made,  and  the 
County  Supervisor  determines,  in  either 


case,  that  the  house  is  typical  of  modest 
homes  in  the  area.  In  all  cases,  every 
effort  will  be  made  to  provide  housing 
which  does  not  exceed  the  needs  of  the 
applicant/borrower. 

(i)  Design  features/amenities  in 
existing  dwellings.  Existing  dwellings 
with  design  features  which  add 
significantly  to  the  value  of  the  dwelling 
(such  as  those  listed  in  paragraph  (e)  of 
this  section]  will  not  be  financed  unless 
the  cost  of  the  dwelling  is  no  more  than 
the  cost  of  a  new  dwelling,  and  the 
dwelling  with  such  a  feature  is 
determined  by  the  County  Supervisor  to 
be  modest.  Amenities  such  as  those 
outlined  in  paragraph  (f)  of  this  section 
may  be  included  in  existing  dwellings 
unless  the  County  Supervisor 
determines  that  a  combination  of  those 
amenities  causes  the  dwelling  to  be 
above  modest. 

(j)  Repairs.  Any  dwelling  repaired 
with  RH  funds  must  be  structurally 
sound,  functionally  adequate,  and  be 
placed  in  good  repair  with  loan  funds.  If 
the  loan  is  not  more  than  $7,500  and  is 
scheduled  for  repayment  in  not  more 
than  15  years  from  the  date  of  the  note, 
the  dwelling  may  lack  some  equipment 
or  features  such  as  a  complete  bath, 
kitchen  cabinets,  closet,  or  completely 
finished  interior  in  some  rooms.  Such 
dwellings  must  meet  the  housing  needs 
of  the  applicant  and  provide  decent, 
safe,  and  sanitary  living  conditions 
when  the  improvements  financed  with 
the  loan  are  completed.  Manufactured 
homes  will  not  be  repaired  unless 
authorized  in  §  1944.40  of  Exhibit  F, 
paragraph  IV  (d]  of  this  subpart. 

(k)  Improvements.  Improvements 
financed  with  loan  funds  must  be  on 
land,  which  after  loan  closing,  is  part  of 
a  tract  owned  by  the  borrower  in 
accordance  with  §  1944.15(a)  of  this 
subpart,  or  on  an  easement  appurtenant 
to  such  a  tract. 

(1)  Manufactured  homes.  Exhibit  F  of 
this  subpart  contains  supplemental 
information  concerning  building 
requirements  for  manufactured  homes. 

7.  Section  1944.26  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a}(2]  and  (0(2)  to  read  as 
follows: 

§  1944^    Application  processing. 
(a)  Application  forms.  ♦  *   * 

(2)  Form  FmHA  431-3.  "Household 
Financial  Statement  and  Budget."  will 
be  completed  prior  to  loan  approved  for 
each  low-  or  very  low-income  applicant 
for  a  Section  502  loan,  transfer  with 
assumption,  or  credit  sale.  The  form  will 
be  used  to  determine  repayment  ability. 
When  preparing  Form  FmHA  431-3,  the 
following  will  be  considered. 


(f)  Determining  eligibility.  *  *  * 
(2)  Repayment  ability  as  outlined  in 
§  1944.8(a)(2),  will  be  evaluated  on  the 
circumstances  surrounding  the 
individual  case  including  possible 
eligibility  for  interest  credits  as  provided 
in  §  1944.34  of  this  subpart.  Form  FmHA 
431-3  will  be  completed  by  the  applicant 
and  the  County  Supervisor  as  set  forth 
in  paragraph  (a)(2)  of  this  section.  Under 
no  condition(s)  will  arbitrary  guidelines 
or  "rules  of  thumb"  be  used.  If  the 
applicant(3)  can  verify  payment  of  a 
comparable  or  greater  amount  for 
housing  costs  (rent,  utilities,  and 
insurance,  etc.,  as  compared  to  real 
estate  taxes,  property  insurance, 
utilities,  maintenance,  and  scheduled 
FmHA  payments  for  the  previous  12 
months),  the  applicant  will  be  presumed 
to  have  repayment  ability  for  the 
requested  loan  unless: 
*        *       I*        *        * 

8.  Section  1944.34  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

§  1944.34    Interest  credit 

*  «  *  *  * 

(h)  *  *  * 

(2)  Correction  of  Interest  Credit 
Agreement.  When  an  error  by  an  FmHA 
employee  results  in  too  little  interest 
credit  being  granted,  a  corrected 
agreement  will  be  prepared  effective  the 
date  of  the  error,  if  the  error  results  in 
the  granting  of  $5  or  more  per  month,  or 
$60  or  more  per  year  less  interest  credit 
than  the  borrower  was  eligible  to 
receive.  In  such  cases,  a  Form  FmHA 
1944-6  showing  the  proper  amount  of 
interest  credit  which  the  borrower  is 
entitled  to  receive,  together  with  written 
authorization  from  the  State  Director  to 
reapply  any  affected  payments,  will  be 
submitted  to  the  Finance  Office  to 
replace  the  incorrect  agreement.  The 
effective  date  of  the  corrected 
agreement  will  be  the  same  as  the 
agreement  in  error.  The  notation 
"Corrected  in  accordance  with 
§  1944.34"  will  be  entered  on  the  face  of 
the  form.  The  Finance  Office  will  cancel 
the  incorrect  Interest  Credit  Agreement 
as  of  its  effective  date.  Payments  made 
under  the  previous  agreement  will  be 
reapplied  at  the  adjusted  interest  rate  of 
the  new  Interest  Credit  Agreement. 


Subpart  J— Section  504  Rural  Housing 
Loans  and  Grants 

§1944.456    [Amendedl 

9.  Section  1944.456  is  amended  by 
changing  the  reference  in  the 
penultimate  sentence  of  the  introductory 
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text,  from  "§  1944.16  (a)  and  (b)"  to 
"§  1944.16." 

PART  1951— SERVICING  AND 
COLLECTIONS 

10.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
use.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  M— Servicing  Cases  Where 
Unautttortzed  Loans  or  Other  Financial 
Assistance  Was  Received— Single 
Family  Housing 

§1951.604    [Anwnded] 

11.  Section  1951.604  is  amended  by 
changing  the  reference  in  paragraph 
{a)(l)(iv)(B)  from  "§  1944.16  (a)  and  (b) 
or"  to  "§  1944.16  of." 

Dated:  March  4. 1987. 
Kathleen  W.  Lawrence, 

A  cling  Under  Secretary  for  Small  Community 
and  Rural  Development. 
[FR  Doc.  87-8316  Filed  4-13-87;  8:45  am] 
BHJJNG  COOC  3410-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  Na  86-NM-221-AO;  Amdt  39- 
S605] 

Alrwortttiness  Directives;  Lockheed- 
California  Company  Modei  L-101 1-385 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Lockheed-California  Company  Model  L- 
1011-385  series  airplanes  by  individual 
telegrams.  This  AD  requires  ultrasonic 
inspection  of  the  wing  rear  spar  web  at 
intervals  not  to  exceed  300  landings. 
This  ins(>ection  is  required  to  ensure 
timely  detection  of  fatigue  cracks. 
Failure  to  detect  a  fatigue  crack  before  it 
grows  to  critical  size  can  result  in  failure 
of  the  wing  rear  spar. 
DATES:  Effective  May  1, 1987.  This  AD 
was  effective  earlier  to  all  recipients  of 
telegraphic  AD  T86-23-52,  dated 
November  20, 1986.  and  telegraphic  AD 
T88-23-52-R1,  dated  December  18, 1986. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Lockheed-California  Company.  P.O.  Box 


551,  Burbank,  California  91520, 
Attention:  Commercial  Order 
Administration,  Dept.  65-33,  U-33.  B-1. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Augusto  Coo,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L,  FAA. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
6319. 

SUPPI^MENTARY  INFORMATION:  On 

November  20, 1986,  the  FAA  issued 
telegraphic  AD  AD  T8&-23-52, 
applicable  to  L-1011-385  series 
airplanes,  which  requires  visual 
inspections  of  the  wing  rear  spar  web. 
The  AD  was  prompted  by  the  failure  of 
an  L-1011  wing  rear  spar  inboard  of  the 
main  landing  gear  due  to  a  fatigue  crack. 
On  December  18, 1986,  the  FAA  issued 
amended  telegraphic  AD  T86-23-52-R1 
to  require  the  use  of  an  ultrasonic 
inspection  procedure  to  ensure  more 
timely  detection  of  cracks.  The 
ultrasonic  inspections  are  to  be 
accomplished  in  accordance  with 
procedures  described  in  Lockheed 
Service  Bulletin  093-57-A181,  Revision 
3,  dated  December  11, 1986. 

The  AD,  as  published  herein,  has  been 
revised  to  include  only  the  requirement 
for  ultrasonic  inspections  (which  were 
provided  by  the  amended  telegraphic 
AD),  since  the  requirements  for  visual 
inspections  no  longer  apply. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 


(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockbeed-Califoraia  Company. — Applies  to 
Lockheed  Model  L-1011-385  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  wing  rear  spar  failure  due  lo 

fatigue  cracking,  accomplish  the  following: 

A.  Within  40  landings  after  the  effective 
dale  of  this  AD.  or  prior  to  accumulation  of 
6.000  landings,  whichever  occurs  later,  unless 
already  accomplished  within  the  last  280 
landings,  and  thereafter  at  intervals  not  to 
exceed  300  landings,  inspect  the  wing  rear 
spar  in  accordance  with  the  ultrasonic 
inspection  procedures  specified  in  Section  2, 
Accomplishment  Instructions  of  Lockheed 
Service  Bulletin  093-57-A181.  Revision  3, 
dated  December  11. 1986.  or  later  FAA- 
approved  revision.  Ultrasonic  inspections 
accomplished  in  accordance  with  Lockheed 
Service  Bulletin  093-57-A181.  Revision  1, 
dated  November  20. 1986,  or  Revision  2. 
dated  November  28. 1986.  prior  to  receipt  of 
telegraphic  AD  T86-23-52  Rl,  satisries  the 
initial  ultrasonic  inspection  requirements  of 
this  paragraph. 

B.  If  a  crack  is  found,  repair  before  further 
flight  in  a  manner  approved  by  the  Manager, 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 

C.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fiom  the 
manufacturer,  may  obtain  copies  upon 
request  to  Lockheed-California 
Company,  P.O.  Box  551,  Burbank, 
California  91520,  Attention:  Commercial 
Order  Administration,  Dept.  65-33,  U- 
33,  B-1.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
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South.  Seattle.  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive,  Long  Beach. 
California. 

This  Amendment  becomes  effective 
May  1. 1987.  as  to  all  persons,  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
T86-23-52-R1,  issued  December  18, 
1986. 

Issued  in  Seattle,  Washington,  on  April  7. 

1987. 

Wayne  |.  Bariow, 

Director.  Northwest  Mountain  Region. 
|FR  Doc.  87-8223  Filed  4-13-87:  8:45  amj 
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14  CFR  Part  39 

1  Docket  No.  8V-IW-27-AO;  Amdt  39-S499] 

Airworthiness  Directives;  McDonnell 
Douglas  llodel  DC-6,  -«A,  -66,  R60, 
and  C-118  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule,  correction. 

SUMMARY:  This  action  corrects  an  error 
in  Airworthiness  Directive  (AD)  80-12- 

02  Rl.  Amendment  39-5499  (51  FR  46602; 
December  24, 1986).  applicable  to 
McDonnell  Douglas  DC-6,  -6A.  -6B. 
R6D,  and  C-118  (Military)  series 
airplanes,  which  currently  requires 
inspection  and  repairs,  if  necessary,  of 
wing  lower  fittings,  stringers,  and  skin. 
The  number  of  hours  time-in-service  of 
those  airplanes  which  are  affected  by 
the  requirements  of  the  AD  was  not 
included  in  the  applicability  statement. 
This  correction  is  necessary  to  identify 
properly  the  affected  airplanes. 
DATES;  Effective  April  21, 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90846.  Attention;  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive.  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Roberts.  Aerospace 
Engineer,  Airframe  Branch.  ANM-121L, 
FAA.  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach, 
California  90308;  telephone  (213)  514- 
6819. 

SUPPLEMENTARY  INFORMATION:  On 

December  17, 1986,  the  FAA  issued  AD 
80-12-02  Rl,  Amendment  39-5499  (51  FR 
46602;  December  24. 1986),  which 


revised  AO  W-tZ-OZ  to  define  a  more 
accurate  X-ray  technique  and  to  add  a 
larger  visual  inspection  area.  The 
original  version  of  AD  80-ia-02  applied 
only  to  airplanes  with  30,000  hours  or 
more  lime-in-Bervice.  and  the  revision  to 
the  AS  was  to  have  applied  only  to 
those  airplanes  ai  well.  However,  the 
revision,  as  published,  was  made 
applicable  to  all  Model  DC-6,  -6A,  -6B. 
-R6D.  and  C-118  (Military)  airplanes  by 
omission  of  the  words  "with  30,000 
hours  or  more  time-in-service"  from  the 
apphcebility  statement  Therefore, 
action  is  taken  herein  to  make  this 
correction. 

Since  this  amendment  only  corrects 
an  omission,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  correction  may  be 
made  effective  in  less  than  30  days. 

The 'FAA  has  determined  that  this 
document  involves  an  action  that  only 
corrects  an  omission  and  does  not 
impose  any  additional  burden  on  any 
person.  This  action  is.  therefore,  not 
major  under  Executive  Order  12291  (46 
FR  13193;  February  19, 1981)  and  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  Because  its 
anticipated  impact  is  so  minimal,  it  does 
not  warrant  preparation  of  a  regulatory 
evaluation.  For  these  reasons,  I  certify 
that  it  will  not  have  a  significant 
econonic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Ad<^>tkm  of  die  Correction 
PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
corrects  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  Tbe  auth^ity  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(8)  (Revised,  Pub.  L  97-449, 
(anuarjr  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  correcting  the  applicability 
statement  of  AD  80-12-02  Rl. 
Amendment  39-5499,  (51  FR  46602; 
December  24, 1986),  FR  Document  86- 
28879.  as  follows: 

McDonoell  DougU»._Applies  to  McDonnell 
Douglas  Model  DC-6,  -6A.  -eB,  R6D,  and 
C-118  (Military)  series  airplanes, 
certiricated  in  any  category,  with  30,000 


hours  or  more  total  time-in'service. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846.  Attention: 
Director,  Publications  and  Training.  Cl- 
750  (54-60).  These  documents  may  be 
examined  at  the  FAA.  North-.vest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

This  action  corrects  Amendment  39- 
5499  (51  FR  46602;  December  24. 1986). 

This  correction  becomes  effective  April  21, 
1987. 

Issued  in  Seattle,  Washington,  on  April  7, 
1987. 

Wayne  ].  Bariow, 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-8225  Filed  4-13-87;  8:45  am] 
BIUJNQ  CODE  4S10-1S.M 


14  CFR  Part  39 

(Docket  Na  S6-NM-198-AD;  Amdt  39- 
5606] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30.  -40, 
and  C-9  (Military)  Series  Airplanes, 
Fuselage  Numbers  1  Through  619 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
DC-0  series  airplanes,  which  requires 
inspections  for  cracks  and  installation  of 
stiffeners  on  11  rubber  ribs  located  aft  of 
the  rudder  front  spar.  This  AD  is 
prompted  by  reports  of  cracks  in  the  rib 
flanges  and  rudder  skins.  If  this 
condition  is  not  corrected,  outer  skin 
cracks  may  develop  and  progress  to  a 
point  where  the  structural  integrity  of 
the  rudder  is  affected. 

date:  Effective  May  21, 1987. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90846.  Attention:  Director. 
Publications  and  Training.  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
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Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  N.  Asahara,  Airframe 
Branch.  ANM-122L.  FAA,  Northwest 
Mountain  Region.  Los  Angeles  Aircraft 
Certification  Office.  4344  Donald 
Douglas  Drive.  Long  Beach,  California 
90808:  telephone  (213)  514-6319. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  which 
requires  repetitive  inspection  for  cracks 
on  the  rudder  ribs  on  certain  McDonnell 
Douglas  DC-&-80  series  airplanes,  was 
published  in  the  Federal  Register  on 
November  12, 1986  (51  PR  40985).  The 
comment  period  for  the  proposal  closed 
January  5, 1987. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  which  was  received. 

The  commenter  questioned  the  need 
for  the  proposed  rule.  The  commenter 
advised  that  operator  inspections  have 
yet  to  reveal  any  findings  of  rudder  rib 
cracks,  and  requested  that  the  FAA 
review  its  justification  for  the  proposed 
rule.  The  FAA  disagrees  with  the 
commenter,  and  considers  the  rule  to  be 
appropriate  based  on  the  various 
reported  cases  of  cracked  rudder  ribs 
and  the  unsafe  condition  created  by 
such  cracks. 

The  commenter  also  suggested  that 
the  compliance  time  for  the  final  rule  be 
extended  to  3.000  cycles  (equivalent  to 
"C  checks"  for  most  operators),  and  that 
repetitive  inspections  be  extended  to 
6,000  cycles  (equivalent  to  "D  checks"). 
The  FAA  does  not  concur.  The  FAA  has 
determined  that  the  compliance  time  is 
appropriate,  based  on  the  fact  that 
cracks  in  the  rudder  rib  flanges  have 
occurred  on  airplanes  having  logged  as 
few  as  5,000  flight  hours.  Safety 
considerations,  as  well  as 
recommendations  by  the  manufacturer, 
necessitate  that  the  compliance  time 
and  repetitive  inspection  interval  remain 
as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

It  is  estimated  that  619  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  85 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,104,600. 


For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  few,  if  any. 
Model  DC-9-80  series  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97^M9, 
January  12, 1903):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

"MtDonnell  Douglas.— Applies  to  McDonnell 
Douglas  Model  E>C-9-ia  -2a  -30,  -40, 
and  C-9  (Military)  series  airplanes. 
Fuselage  Numl)ere  1  through  619, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished." 

To  prevent  outer  skin  cracks  of  the  rudder 
and  subsequent  damage  to  adjacent 
structure,  within  1,800  landings,  or  9  months, 
after  the  effective  date  of  this  AD.  whichever 
occurs  earlier,  accomplish  the  following, 
unless  already  accomplished  within  the  last 
1.200  landings: 

A.  Radiographically  inspect  rudder  ribs  for 
cracks,  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  55-23, 
Revision  4,  dated  September  a  1986, 
hereinafter  referred  to  as  S/B  55-23.  or  later 
FAA-approved  revisions,  and  accomplish  the 
following: 

1.  If  no  cracks  are  found,  accomplish 
repetitive  inspections  at  intervals  not  to 
exceed  3.000  landings,  until  such  time  as  the 
requirements  of  paragraph  A.3.,  t>elow.  are 
accomplished. 

2.  If  cracks  are  found,  accomplish  one  of 
the  following,  as  applicable: 

a.  For  cracks  in  rudder  ribs  only: 
(1)  If  one  rib  it  found  cracked  and  the  total 
length  of  crack  does  not  exceed  one-half  the 
length  of  the  cracked  rib.  perform  repetitive 
inspections  for  rudder  skin  crack(s)  in 
accordance  with  S/B  55-23.  at  intervals  not 
to  exceed  ISO  landings,  until  such  time  as  the 


requirements  of  paragraph  A.3..  below,  are 
accomplished. 

(a)  If  the  rib  crack  exceeds  one-half  the 
length  of  the  cracked  rib.  accomplish  the 
requirements  of  paragraph  A.2.b.(l).  below. 

(b)  If  skin  crack(s)  are  found,  accomplish 
the  requirements  of  paragraph  A.2.b..  below. 

(2)  If  two  adjacent  ribs  are  found  cracked 
and  the  total  length  of  cracks  for  each  rib 
does  not  exceed  6.0  inches,  perform  repetitive 
inspections  for  rudder  skin  cracks  in 
accordance  with  S/B  55-23,  at  intervals  not 
to  exceed  150  landings,  until  such  time  as  the 
requirements  of  paragraph  AS.,  below,  are 
accomplished. 

(a)  If  the  rib  crack  exceeds  6.0  inches, 
accomplish  the  requirements  of  paragraph 
A.2.b.(l).  below. 

(b)  If  a  skin  crack(8)  is  found,  accomplish 
the  requirements  of  paragraph  A.2.b..  below. 

(3)  If  two  alternate  ribs  are  found  cracked, 
and  the  total  length  of  the  cracks  does  not 
exceed  16.0  inches,  perform  repetitive 
inspections  for  rudder  skin  cracks  in 
accordance  with  S/B  55-23,  at  inler\al8  not 
to  exceed  150  landings  until  such  time  as  the 
requirements  of  paragraph  A.3..  below,  are 
accomplished. 

(a)  if  the  rib  cracks  exceed  16.0  inches, 
accomplish  the  requirements  of  paragraph 
A.2.b.(l).  below. 

(b)  If  a  skin  crack  is  found,  accomplish  the 
requirements  of  paragraph  A.2.b..  below. 

(4)  If  more  than  two  ribs  are  found  cracked, 
notwithstanding  the  crack  lengths, 
accomplish  the  requirements  of  paragraph 
2.b.(l).  below. 

b.  For  cracks  found  in  the  rudder  skin,  or 
rudder  rib  and  skin,  accomplish  the  following: 

(1)  Before  further  flight,  accomplish  repairs 
to  cracked  rib{s)  in  accordance  with  S/B  55- 
23,  or  later  FAA-approved  revisions. 

(2)  Upon  completing  repairs  to  cracked 
rib(s].  accomplish  skin  repair  in  accordance 
with  McDonnell  Douglas  DC-fl  Structural 
Repair  Manual.  Section  55-03. 

3.  Installation  of  rib  stiffeners  in 
accordance  with  S/B  55-23.  or  replacement  of 
all  affected  ribs  with  new  production  .040- 
inch  thick  2024-T42  aluminum  ribs, 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 

B.  Alternate  means  of  compliance  which 
provides  an  acceptable  level  of  safely  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Upon  the  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  of  the  Manager,  Los  Angeles 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  specified  in  this  AD  to 
permit  compliance  at  an  established 
inspection  period  of  the  operator  if  the 
request  contains  substantiating  data  to  justify 
the  increase  for  that  operator 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  with  rudder  rib  cracks  only 
(within  the  limits  of  this  AD)  to  a  base  in 
order  to  comply  with  the  requirements  of  this 
AD.  For  airplanes  with  rudder  skin  cracks, 
the  rudder  must  be  repaired  or  replaced  prior 
lo  next  flight. 
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All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846.  Attention: 
Director.  Publications  and  Training.  Cl- 
750  |54-€0).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California. 

This  Amendment  becomes  effective  May 
21. 19B7. 

Issued  in  Seattle.  Washington,  on  April  7, 
1987. 

Wayne  |.  Bariow. 

Director.  Northwest  Mountain  Region. 
[FR  Doc  87-6224  Filed  4-15-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Farmers 
Union  Grain  Terminal  Association.  The 
NADA  provides  for  use  of  a  Type  A 
article  containing  0.4  gram  or  10  grams 
of  tylosin  per  pound  for  making  Type  C 
swine  feeds.  FDA  is  also  amending  the 
regulations  to  remove  the  firm  from  the 
list  of  sponsors  of  approved  NADA's. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA. 
^  EFFECTIVE  DATE:  April  24, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3184. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  Farmers  Union 
Grain  Terminal  Association's  NADA  96- 
160.  The  NADA  provides  for  use  of  a  0.4- 
or  10-gram-per-pound  tylosin  (as  tylosin 
phosphate)  Type  A  article  for  making 


Type  C  swine  feeds.  TMb  document 
removes  23  CFR  &SB£Z^b){7]  that 
reflects  approval  of  the  NADA. 
Addttiooaily,  since  the  ftriB  is  no  longer 
sponsor  of  any  approved  NADA's,  21 
CFR  SKLBOO(c)  (11  and  (2)  is  amended  to 
remove  the  firm  from  the  list  of  sponsors 
of  approved  NADA's. 

List  of  5ub)ecU 

21  PartSlO 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

ZlPaiiSSS 

Animal  dnigs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  SIO  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  contmties  to  read  as  follows: 

AutlMMity:  Sea  SIZ,  701(s),  52  Slat.  105S.  S2 
Stat.  34»-351  {21  U.S.C.  seob,  371(a)):  21  CFR 
5.10  and  5.83. 

§510.600    [Amended] 

2.  Section  S10.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  {c)(l)  by  removing  the  entry 
for  "Farmers  Union  Grain  Terminal 
Assodation,**  and  in  paragraph  (c)(2)  by 
remowtng  the  entry  for  "017162." 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Autkority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  seob);  21  CFR  5.10  and  5.83. 

§558.«2S    [Amended] 

4.  Section  558.625  Tylosin  is  amended 
by  removing  paragraph  (b)(7)  and 
reserving  it  for  future  use. 

Dated:  April  8, 1987. 
Gerald  B.  GuMt, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Dca  87-8231  Filed  4-13-87;  8:45  amj 

BILUNO  COOE  4160-01-M 


ACVKMC  Fmal  rule. 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animai  Drugs 
Not  Suliiect  To  Certtf  Icatton; 
CefadroxM  TaMets 

AOEHCV:  Food  and  Drug  Administration. 


r.  1%e  Food  and  Drug 

Administrertion  (FDA)  is  amending  the 
animal  drug  reguiatioos  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Bristol 
Laboratories  providing  for  safe  and 
effective  use  of  a  1  gram  cefadroxil 
tablet  for  treating  certain  genitourinary 
tract  and  skin  and  soft  tissue  infections 
of  dogt. 
EFFECnvT  p*-^-  A'^-U  14. 1987. 

POR  FURT  Hi  m  \m-<^  MATION  CONTACT: 
Sandra  K.  Woods.  Center  for  Veterinary 
Medicine  (ltfV-114).  Food  and  Drag 
Administration,  5680  Fishers  L/me. 
Rockville.  MD  20857,  901-443-343). 

8UPPI.EMENTARV  INFORMATION:  Bristol 
Laboratories,  Division  of  Bristol-Meyers 
Co.,  P.O.  Box  4755,  Syracuse,  NY  13221- 
4755,  filed  supplemental  NADA  119-688 
providing  for  safe  and  el^ective  oral  use 
of  1  gram  tablets  in  addition  to  the 
currently  approved  50-.  100-,  and  200- 
milligram  cefadroxil  tablets  in  dogs  for 
the  treatment  of  certain  genitourinary 
tract  and  skin  and  soft  tissue  infections 
caused  by  cefadroxil-eusceptible 
organisms.  The  supplemental  NADA  is 
approved  and  21  CFR  520.314(a)  is 
amended  to  reflect  the  approval.  The 
basts  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11  (e)(2)(ii)  (21 
CFR  514.11(eK2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24{d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Ust  of  SubjecU  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Ceniar  for  Veterinary  Medicine.  Part 
520  is  amended  as  follows: 


Feders!  Retrhfp-r 


/  \r„i 
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fXfi€: 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  62  Stat  347  (21  U5.C 
360b(i));  21  CFR  5.10  and  5.83. 

2.  Section  520.314  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§520^14    CefadroxH  tablets. 

(a)  Specifications.  50-.  100-,  and  200- 
milligram  tablets  for  dogs  and  cats;  1 
gram  tablet  for  dogs. 
***** 

Dated:  April  7, 1987. 
Richard  A.  Caraevale, 
Acting  Associate  Director  for  Scientific 
Evaluation.  Center  for  Veterinary  Medicine. 
|FR  Doc.  87-8233  Filed  4-13-*7:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
31  CFR  Part  1 

Privacy  Act;  Disclosure  of  Records 

agency:  Department  of  the  Treasury. 
action:  Notice  of  final  rulemaking: 
technical  amendments. 

SUMMARY:  This  document  amends 
certain  sections  of  the  Department  of  the 
Treasury's  regulations,  Notice  of  Exempt 
Systems,  relating  to  the  Privacy  Act  of 
1974.  Since  5  1-38  of  the  Department's 
regulation  has  not  been  updated  since 
1977.  there  are  numerous  corrections 
which  are  being  made.  These  include: 
editorial  changes:  name  changes  to  some 
exempt  systems;  deleting  those  systems 
that  are  obsolete  and  those  that  have 
been  incorporated  with  other  systems: 
and,  updating  names  of  offices  and  titles 
within  the  regulation  to  conform  with 
reorganizations  within  the  Department. 
EFFECTIVE  DATE:  April  14,  1987. 
FOR  FURTHER  INFORMATION  CONTACr 
Phyllis  De  Piazza.  Departmental 
Disclosure  Officer.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue 
NW..  Washington.  DC  20220,  Telephone: 
(202)  566-2789. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Treasury  has 
completed  an  extensive  review  of  all  its 
Privacy  Act  systems  of  records.  The 
updated  systems  were  published  at  49 
FR  48628,  December  13, 1984  (Office  of 
the  Secretary):  50  FR  29816.  July  22, 1985 
(IRS):  50  FR  30048,  July  23, 1985  (U.S. 
Customs  Service);  and  50  FR  30334,  July 


25. 1985  (Comptroller  of  the  Currency: 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms;  U.S.  Secret  Service;  Bureau  of 
Engraving  and  Printing;  Federal  Law 
Enforcement  Training  Center  Financial 
Management  Service;  Bureau  of  Public 
Debt:  U.S.  Savings  Bonds  Division;  U.S. 
Mint).  As  a  result  of  this  review  and 
earlier  reviews  that  had  never  resulted 
in  publication  of  the  systems  of  records 
listed  in  this  regulation,  Notice  of 
Exempt  Systems  is  being  updated  to 
reflect  name  changes,  renumbering, 
deletions,  consolidations,  and 
reorganizations.  These  changes  appear 
as  amendments  to  §  1.36  and  are 
described  herein. 

On  May  21. 1982.  the  Secretary  of  the 
Treasury's  Order  150-97  transferred  the 
Director  of  Practice  from  Office  of  the 
Secretary  to  Internal  Revenue  Service. 
As  a  result,  eleven  systems  of  records 
under  Director  of  Practice  were 
transferred  from  the  Departmental 
Offices  to  the  Internal  Revenue  Service. 
Seven  of  those  systems  are  exempt 
systems  and  have  a  new  number  prefix 
as  set  forth  below: 

05.161  now  37.002— Applicant  Appeal  Files 

05.162  now  37.003— Closed  files  containing 
Derogatory  Information  about 
Individuals'  Practice  before  Internal 
Revenue  Service  and  files  of  attorneys 
and  certified  public  accountants  formerly 
enrolled  to  practice 

05.163  now  37.004 — Derogatory  information 
(no  action) 

05.164  now  37.005— Present  Suspensions  and 
Disbarments  Resulting  from 
Administrative  Proceeding 

OS  .166  now  37.007— Inventory 

OS  .168  now  37.009— Resigned  Enrolled 

Agents  (action  pursuant  to  31  CFR. 

Section  10.  55(b)} 
OS  .170  now  37,011— Present  Suspensions 

from  Practice  before  the  Internal 

Revenue  Service 

Two  Departmental  Offices  systems  of 
records  under  the  heading  Assistant 
Secretary  (Enforcement.  Operations, 
and  Tariff  Affairs),  were  transferred  to 
the  Department  of  Justice.  The  systems 
are:  Treasury/OS  00.101 — International 
Criminal  Police  Organization 
(INTERPOL)  Criminal  Investigative 
Records  (46  FR  16473),  and  Treasury/OS 
00.102 — "Treasury  Enforcement 
Communications  system  (TECS)  (46  FR 
16473).  The  information  in  Treasury  OS 
00.101  is  now  maintained  by  the  United 
States  National  Central  Bureau  (USNCB) 
of  the  Department  of  Justice  and  is 
entitled  "Criminal  Investigative  Records 
System — Justice/DAG — 007",  published 
at  45  FR  13847.  The  information  in 
Treasury/OS  00.102  is  duplicative  of 
Treasury/Customs  00.244 — Treasury 
Enforcement  Communications  System 
(TECS)  published  at  50  FR  30112. 


There  have  been  26  IRS  systems  of 
records  deleted  since  this  regulation 
was  last  updated.  Some  of  these  records 
are  obsolete  and  some  have  been 
included  in  other  systems  of  records. 
They  include: 
42.009— Strike  Force 
42.015 — Open  and  Closed  Narcotics 

Traffickers  File 
46.006 — Information  Gathering  and  Retrieval 

System 
46.007— Information  Indexing  System 
46.010 — Joint  Compliance  Program 
46.012 — National  Register 
46.013— Project  Files 
46.014 — Project  Personnel 
46.018 — Strike  Force  Disclosure  Authorization 

List 
46.019— Tax  Practitioner  File 
46.020— Tax  TerminaUon  File 
22.005— Audit  Underreporter  Case  File 
22.012— Collection  Case  File 
22.014 — Discriminant  Function  File  (DIF) 
22.040— Multiple  Refund  Files 
22.057— Taxpayers  Delinquent  Investigation 

Notice  File 
26.002 — Adjustment  and  Payment  Tracer 

Files 
26.003— Collateral  Files 
26.015 — Records  being  Maintained  at  the 

Request  of  Congressional  Committees 
26.017— Seized  Property  Records 
26.018— Tax  Collection  Waiver  Form  900 

Files 
42.024 — Coordinated  Examinations  of  Large 

Cases  Program 
46.008 — Information  and  Correspondence 
48.002 — Disclosure  to  Executive  Departments 

and  Congressional  Committees 
48.00a— Testimony  of  IRS  employees  in  non- 
tax matters 
36.006 — Personnel  Investigation  Records 

The  U.S.  Customs  Service  has  also 
deleted  a  number  of  exempt  systems  of 
records.  These  corrections  have  not 
previously  been  reflected  in  the  Notice 
of  Exempt  Systems.  There  also  was  a 
name  change  of  the  "Currency  and 
Monetary  Instruments  Reporting  File 
(Treasury/Customs  .067)"  to  the  "Bank 
Secrecy  Act  Reports  File  (Treasury/ 
Customs  .067)".  This  had  been 
erroneously  reported  as  a  proposed  rule 
and  should  instead  be  a  technical 
change  (48  FR  35904,  August  8. 1983). 
The  systems  deleted  by  the  U.S. 
Customs  Service  were  either  obsolete  or 
consolidated  with  other  systems  of 
records  and  are  included  herein: 

00.016— Aircraft  Ownership  File 

00.017— Aircraft  Registers 

00.034 — Boarding  Report 

00.038— GARNET  Information  System 

00.047— Claims  Files  (Region  VIII) 

00.048 — Claims  for  Automobile  Accidents 

00.268— Collection  File 

00.062— Court  Case  Files  (Region  VIII) 

00.063 — Court  Docket  Records  System 

00.070 — Customhouse  Brokers.  Records 

(Headquarters) 
00.071 — Customhouse  Brokers  Records 


•iqqfi 
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00.072 — Customhouse  Brokers  Records 

(Headquarters) 
00.073 — Customs  Fugitive  Program 
00.074 — Customs  Licensing  and  Identification 

Program  (Proposed) 
00.060 — Disclosure  of  Information  Request 

Files  (Region  VIII) 
00.087— Equal  Employment  Opportunity 

Program 
00.089 — Equal  Opportunity  Discrimination 

Complaint  Case  File 
00.094/00.287— Federal  Tort  Claims  Act  File 

(Two  systems  of  same  name) 
00.097 — Fines,  Penalties,  and  Forfeitures 

(Supplemental  Petitions) 
00.101— Fines,  Penalty  and  Forfeiture  (FP  &  F) 

Record  System 
00.104— Florida  Boat  Registration  File 
00.117 — Information  and  Investigative 

Reports  from  other  Federal  agencies 
00.118 — Information  Received  File  (Patrol 

File) 
00.119/00.120 — Information  Received  File 

(Patrol  Division — New  Orleans,  LA) 

(Two  systems  of  same  name.) 
00.121— Information  Received  (MOIR)  File 

(San  Diego  DD) 
00.131 — Justice  Court  Case  File  (Two  systems 

of  the  same  name.) 
00.176 — Patrol  Information  Data  System 
00.179— Patrol  Officers  Case  File 
00.183 — Personal  Search  Negative 
00.184 — Personal  Search  (Negative  Results] 
00.185 — Personal  Search^Negative  (District 

Director — Mobile,  AL) 
00.187— Personal  Search  File 
00.188— Personal  Search  File 
00.189 — Personnel  Action  Records  System 
00.192— Personnel  Case  Files  (Region  VIII) 
00.197 — Private  Aircraft/Vessel  Inspection 

Reporting  System 
00.198 — Private  Yacht  Inspection  Reporting 

System 
00.218 — Seventy-two  Hour  Archives  Search 

System 
00.221— Suspect  File 
00.225 — Telephone  Analysts  Program 

(TELAN) 
00.229— Theft  Information  System  (TIS) 
00.237— Tort  Claims  Records  System 
00.245 — Treasury  Enforcement 

Communications  System  Card  File 

(TECS) 
00.254 — Vessel  Identification  Report 
00.255— Vessel  Violation  Profile  System 
00.257- Violators  File 

Regulatory  Impact  Analysis 

As  required  by  Executive  Order  12291, 
it  has  been  determined  that  this  rule  is 
not  a  "major"  rule  and  therefore  does 
not  require  a  Regulatory  Impact 
Analysis. 

Regulatory  Flexibility  Analysis 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  final  rule, 
it  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 

Paperwork  Reduction  Act 

Because  no  additional  information 
collection  requirements  are  imposed  by 
this  fmal  rule,  it  is  not  subject  to  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Z502etseq.]. 

Notice  and  Comment 

The  Department  of  the  Treasury  has 
determined  that  a  notice  of  proposed 
rulemaking  pursuant  to  5  U.S.C.  553(b)  is 
not  required  because  these  regulatory 
amendments  do  not  change  the  legal 
effect  of  the  current  regulations  nor  do 
they  have  any  impact  on  those 
regulated.  As  previously  mentioned,  the 
amendments  update  name  changes  to 
some  existing  exempt  systems,  eliminate 
systems  that  have  been  previously 
deleted  or  incorporated  with  other 
exempt  systems,  and  reflect 
reorganizations  within  the  Department. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Dated:  April  9, 1987. 
|ohn  F.W.  Rogers, 
Assistant  Secretary  of  the  Treasury 
(Managament). 

For  the  reasons  set  out  in  the 
Preamble,  Part  1  of  Subchapter  A  of 
Title  31,  Code  of  Federal  Regulations 
is  amended  as  follows: 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  as  amended. 
Subpart  C  also  issued  under  5  U.S.C.  552a. 

§1.36    (Amended] 

2.  Section  1.36  is  amended  as  follows: 
By  removing  the  center  headings  reading 
"Director  of  Practice"  and  "Assistant 
Secretary  (Enforcement,  Operations, 
and  Tariff  Affairs)",  and  all  text  under 
those  headings. 

2a.  By  revising  the  systems  of  records 
listed  in  paragraph  (a)(1),  (b)(1),  and 
(e)(1)  under  the  center  heading  "Internal 
Revenue  Service"  to  read  as  follows: 
The  Internal  Revenue  Service 


Name  of  system 


(a)** 
(1)** 


Name  o1  system 


Case   Management   and  Time   Reporting  System. 

Cnmlnal  Investigation  Division - 46.002 

ConMenlwl  Intomiants.  CnmmaJ  Investigation  Divi- 
sion  — 46.003 

Electronic  Suraeiiance  Flies.  Criminal  Inveeligation 

Division;. _ - 46.005 

Cenlralized  Evaluatxjn  and  Processing  ot  Intarma- 

tion  Items  (CEPIIs).  Cnmmal  Invesbgabon  Division...  46.009 
Relocated  Witnesses.  Cnminel  mvessgation  Divaxm ..  46.01 5 
Secret  Service  Details,  Cnmnal  Investigation  Divi- 
sion   46,016 

Treasury    Enforcement    Comrmmicalnns    System 

fTECS). .- «.022 

Assautt  and  Threat  Investigation  Flies. 60  001 

Bribery  Investigation  Files -..._ — — 60.002 

Disclosure  Investigation  Files 80.004 

CNef  Counsel  Cnmmal  Tan  Case  Files 90.001 


No. 


(b)  *  *  * 
(1)  *  *  * 


Wage  and  Informatxxi  Returns  Processing  (IRP) 

Acquired  Property  Records   -. 

Form  2209.  Courtesy  Investigations 

IRS  and  Treasury  Employee  Delinquency 

Utigalion  Case  FUes - 

Oder  m  Compromise  (OtC)  Files 

One-hundred  Par  Cent  Penalty  Cases -.. 

Returns  Compliance  Programs  (RCP) 

TOA  (Taxpayer  Datnguont  Accounts) — 

TDI  (Taxpayer  Delnqiiency  Irrvestigations)  FUss . 

Transferee  Files 

Delinquency  Prevention  Programs 

Applicant  Appeal  Files 

Closed  Files  containing  Derogatory 
about  Individuals'  practice  before  the  IRS  and 
Files  of  attorneys  and  certified  public  accountants 
formerly  enrolled  to  Practice 

Derogatory  Information  (No  Action) _ 

Present   Suspentions   and   DistiannenI*  ResuMng 
from  Admmistrslive  Proceeding _ 

Inventory _ _ 

Resigned  Enrolled  Agents  (action  pursuant  lo  31 
CFR  Section  10  55(b)) 

Present  Suspermone  from  Practice  Before  the  Mer- 
nal  Revenue  Service 

Exarrvnanon  Administrative  File _. 

Audit  kilormation  Management  System  (AIMS)  - 

Classification  and  Examination  Selection  Files 

O>mplianoe  Programs  and  Protects  Files _ 

International  Enforcement  Program  Files™ 

Combined  Case  Control  Files __- 

Audit  UrxJeneponer  Case  Files 

Discnminanl  Function  Fae  (OIF) 

Appeals  Case  Files _ 

Osciosure  Records „ _ 


No. 


CoUaleial  and  Information  Requests  System ..._ _. 

Componerrt  Auttionty  and  Index  Card  MircoMm  R«- 

tneval  System — _ 

Owraeas  Compliance  Protects  System. 

Conduct  Investigatxjn  Files 

EnroHee  Qiarge  Investigation  Files 

MisceNaneous  intormabon  Fie 

Special  Inquiry  Investigation  FUes 


Chief  Counsel  Disclosure  Litigation  Oiviaion  Case 
Files -..., 

CNel  Counsel  General  Legal  Services  Case  Files. — 

Chief  Counsel  General  Liligalion  Case  FSea. 

Chwf  Counsel  Tati  Litigation  Case  FUes _.. 

File  Digest  Room  Files  contairsng  bnels.  Legal 
opinions.  Ogests  ol  Documents  generated  nlar- 
naUy  or  by  the  Department  ol  Justice  relating  to 
the  Administration  of  the  Revenue  Laws 

Legal  Case  Files  of  the  Chief  Counsel,  Deputy  Chief 
Counsel.  Associate  Chief  Counaela  (Liligalion) 
and  (Technical) - 

Reports  arxj  Inlormatton  Retrieval  ActivKy  Computer 
arx)  Microfilm  Records - - — 

Correspondence  File — kiquiriea  about  Enlorcement 
Activities - « "- — 


22.061 
26.001 
26.006 
26  006 
26  011 
26.012 
26013 
26016 
26019 
26020 
26.021 
26.022 
37  002 


37  003 
37  004 

37.005 
37  007 

37  009 

37.011 
42.001 
42.008 
42016 
4Z021 
4i017 
42.012 
42  029 
42.030 
44.001 
48.001 
48.001 

49.002 
49  007 
60  003 
60006 
60.007 
6a009 


(1)** 


90.002 
90.004 
90005 
90.009 


90.010 

90.013 
90.016 
00.002 


Name  of  system 


Recruiting.  Examining  and  Placemerrt  Records. 

Secunty.  Backgnund.  and  Character  mvestigaliorts 
FUes - 

Chief  Counsel  General  Administrative  Systema 

Employee  Recrxjdng  FUes  Maintained  by  the  Oper- 
ations Division _.._ 

Management  Fdas  MaMalnad  by  OpersUona  Divi- 
sion and  the  Deputy  Chief  C^ounsel  otl>er  than  the 
Office  of  Personnel  Management's  Official  Per- 
sorviel  Files... 


No. 


36008 


60  008 
90.003 


90011 


90.014 


3,  Under  the  center  heading  "United 
States  Customs  Service"  by  revising  the 
listing  in  paragraph  a.l  and  b.l  to  read 
as  follows: 

United  States  Customs  Service 


a, 

I.*** 
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00.285— Automated  Index  to  Central 
Enforcement  Files 

00.270— Background— Record  File  of  Non- 
Customs  Employees 

00.037— Cargo  Security  Record  System 

00.053 — Confidential  Source  Identification 
File 

00.067— Bank  Secrecy  Act  RepoHs  File 

00.287 — Customs  Automated  Licensing 

Information  System  (CALIS)  |Propo8ed| 

00.127— Internal  Security  Records  System 

00.129 — Investigations  Record  System 

00.244 — Treasury  Enforcement 

Communications  System  (TECS) 

•         •         *         *         • 

1.  *  *  * 

00.014 — Advice  Requests  (Legal)  (Pacific 

Region) 
00.021— Arrest/Seizure/Search  Report  and 

Notice  of  Penalty  File 
00.022— Attorney  Case  File 
00.285— Automated  Index  to  Central 

Enforcement  Files 
00.270— Background— Record  File  of  Non- 
Customs  Employees 
00.037— Cargo  Security  File 
00.271 — Cargo  Security  Record  System 
00.041 — Cartmen  or  Lightermen 
00.043— Case  Files  (Regional  Counsel— South 

Central  Region) 
00.046— Claims  Case  File 
00.053 — Confidential  Source  Identification 

File 
00.057— Container  Station  Operator  Files 
00.058 — Cooperating  Individual  Files 
00.061— Court  Case  File 
00.067— Bank  Secrecy  Act  Reports  File 
00.069— Customhouse  Brokers  File  (Chief 

Counsel) 
00.287 — Customs  Automated  Licensing 

Information  System  (CALIS) 
00.077 — Disciplinary  Action  and  Resulting 

Grievances  or  Appeal  Case  Files 
00.078— Disclosure  of  Information  File 
00.098 — Fines,  Penalties,  and  Forfeitures 

Records 
00.099— Fines.  Penalties,  and  Forfeiture  Files 

(Supplemental  Petitions) 
00.100 — Fines.  Penalties,  and  Forfeiture 

Records  (Headquarters) 
00.122— Information  Received  File 
00.125 — Intelligence  Log 
00.127— Internal  Security  Records  System 
00.129 — Investigations  Record  System 
00.133— Justice  Department  Case  File 
00.138— Litigation  Issue  Files 
00.140 — Lookout  Notice 
00.155 — Narcotics  Suspect  File 
00.159 — Notification  of  Personnel 

Management  Division  when  an  employee 

is  placed  under  investigation  by  the 

Office  of  Internal  Affairs. 
00.182— Penalty  Case  File 
00.186— Persona!  Search 
00.190— Personal  Case  File 
00.197 — Private  Aircraft/Vessel  Inspection 

Reporting  System 
00.206— Regulatory  Audits  of  Customhouse 

Brokers 
00.212— Search/Arrest/Seizure  Report 
00.214— Seizure  File 
00.224 — Suspect  Persons  Index 
00.232— Tort  Claims  Act  File 
00.244 — Treasury  Enforcement 

Communications  System  (TECS) 


00.258— Violator's  Csw  Filet 
00.280— Warehouse  Proprietor  File* 

[FR  Doc.  87-8242  Filed  4-13-87;  8:45  am) 
BlUJMa  CODE  aio-2s-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1052 

[Ex  Parte  No.  MC-42I 

Motor  Carriers;  Handling  of  C.O.D. 
Shipments 

agency:  Interstate  Commerce 
Commission. 

ACHOM:  Final  rule. 

SUMMARY:  The  Commission  is  revising 
49  CFR  105Z3  to  allow  each  motor 
common  carrier  of  property  to  publish 
its  own  nondiscriminatory  tariff 
provisions  governing  the  collection  and 
remittance  of  funds  for  cash-on-delivery 
(c.o.d.)  shipments.  The  separate 
recordkeeping  requirements  for  c.o.d. 
shipmenU  (49  CFR  1052.4)  are  repealed. 
The  previous  recordkeeping 
requirements  were  burdensome,  time- 
consuming  and  costly,  and  may  have 
discouraged  carriers  from  providing 
c.o.d.  service. 

EFFECTIVE  DATE:  May  14,  1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  J.  Barry  (202)  275-7540  or  Mark 
S.  Shaffer  (202)  275-7805. 

SUPPLEMENTARY  INFORMATION:  Proposed 
rules  in  this  proceeding  were  published 
at  46  FR  1927.  March  30, 1981  and  51  FR 
23562.  June  30. 1986. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  decision,  write  to  TS. 
InfoSystems.  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  or  call  (202)  289- 
4357  in  the  DC  Metropolitan  area  or 
(800)  424-5403.  toll-free,  outside  the  DC 
area. 

Energy  and  Environmental 
Considerations 

This  action  will  not  affect  significantly 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that 
adoption  of  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  amendments  do  not 
mandate  that  any  action  be  taken,  but 
they  allow  more  flexible  and 
individualized  procedures. 


List  of  Sub}ecto  In  49  CFH  Part  1852 

Motor  carriers. 

Decided:  March  28. 1967. 

By  the  Conunissioa.  Chairman  Gradison. 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett.  Andre,  and  Simmons.  Vice  Chairman 
Lamboley  and  Commissioner  Simmons 
dissented  with  separate  expressions. 
Noreta  R.  McGm, 
Secretary. 

PART  1052— [AMENDED] 

Title  49  of  the  Code  of  Federal 
Regulations,  Part  1052.  is  amended  as 
follows: 

1.  The  authority  citation  for  49  CFR 
Part  1052  is  revised  to  read  as  follows: 

Audwrity:  49  U.S.C  10101. 10321. 10922. 
10762.  and  11101.  and  5  U.S.C.  553. 

2.  The  heading  and  text  of  \  1052.3  is 
revised  to  read  as  follows: 

§  1052.3    Collection  and  remittance. 

Every  common  carrier  of  property 
subject  to  the  Interstate  Commerce  Act, 
except  as  otherwise  provided  in 
§  1052.1.  which  provides  any  c.o.d. 
service  must  publish  and  maintain  or 
cause  to  be  published  and  maintained 
for  its  account  a  tariff  or  tariffs  which 
set  forth  nondiscriminatory  rules 
governing  the  collection  and  remittance 
of  co.d.  funds. 

§1052.4    (Removed] 

3.  Section  1052.4  is  removed. 

[FR  Doc.  87-8328  Filed  4-13-87;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docicet  No.  61220-7033) 

Fishery  Conservation  and 
Management;  Groundfish  of  the  Gulf 
of  Alaslta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  share  of  the 
sablefish  target  quota  (TQ)  allocated  to 
hook-and-line  gear  in  the  Southeast 
Outside/East  Yakutat  District  of  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  will  be  achieved  on  April  9. 1987. 
The  Secretary  of  Commerce  is 
prohibiting  retention  of  sablefish  in  this 
district  by  persons  using  hook-and-line 


im^: 


'.  ,1,.r .'  RppUier  /  Vol.  52,  No.  71  /  Tuesday.  April  14,  1987  /  Rules  and  Regulations 


gear  after  12:00  noon  on  April  9, 1987 
through  December  31, 1987. 
EFFECTIVE  DATE:  From  12KX)  noon  April 
9, 1987,  Alaska  Daylight  Time  (ADT). 
until  midnight,  Alaska  Standard  Time, 
December  31, 1987. 
ADDRESS:  Comments  should  be 
addressed  to  Robert  W.  McVey. 
Director,  Alaska  Region  (Regional 
Director),  National  Marine  Fisheries 
Ser/ice,  P.O.  Box  021668,  Juneau,  Alaska 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg.  Fishery  Management 
Biologist,  NMFS,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 

(Magnuson  Act).  Regulations       

implementing  the  FMP  are  at  50  CFR 
Part  672.  Paragraph  672.20(a)  of  the 
regulations  establishes  an  optimum 
yield  range  of  116,000-«00,000  metric 
tons  (mt)  for  all  groundnsh  species  in 
the  Gulf  of  Alaska,  which  is  further 
divided  annually  into  target  quotas 
(TQs)  for  each  groundfish  species.  For 
1987,  TQs  were  established  for  each  of 
the  groundfish  species  and  apportioned 
among  the  regulatory  areas  and 
districts. 

Section  672.2  of  the  regulations 
defines  the  Southeast  Outside/East 
Yakutat  District  of  the  Eastern 
Regulatory  Area  in  the  Gulf  of  Alaska 
(Emergency  interim  rule,  52  FR  9171, 
March  23. 1987).  The  TQ  for  sablefish  is 
4,200  mt  TQ  in  the  combined  Southeast 
Outside/East  Yakutat  District  (52  FR 
785,  ]anuary  9, 1987).  Under  Amendment 
15.  §672.24(b)(3)(ii)  of  current 
regulations  provides  a  quota  for  hook- 
and-line  gear  in  the  Southeast  Outside/ 
East  Yakutat  District  equal  to  95  percent 
of  the  TQ.  or  3.990  mt.  When  the  quota 
is  taken,  further  catches  of  sablefish  by 
hook-and-line  vessels  must  be  treated  as 
prohibited  species  and  discarded  at  sea. 

Prior  to  the  April  1  season  starting 
date,  NMFS  conducted  an  area 
registration  program  to  better  estimate 
numbers  of  vessels  participating  in  the 
sablefish  hook-and-line  fishery  in  each 
district  throughout  the  gulf  of  Alaska. 
Based  on  results  of  the  program,  NMFS 
estimates  that  about  370  hook-and-line 
vessels  are  fishing  sablefish  in  the 
combined  Southeast  Outside/East 
Yakutat  Districts.  This  estimate  is 
derived  from  the  actual  registered 
number  of  342  increased  by  a  factor  of 
ten  percent.  Ten  percent  was  used  to 
account  for  vessels  that  are  likely 
fishing  but  which  are  not  registered  and 


is  based  on  a  similar  non-registration 
percentage  that  the  Alaska  Department 
of  Fish  and  Game  has  experienced  in 
past  sablefish  vessel  registration 
programs.  About  1,120  mt  have  been 
landed  through  April  5.  On  the  basis  of 
the  average  catch  rates  experienced  by 
the  fleet  through  this  date,  NMFS 
estimates  that  the  balance  of  the  quota, 
or  2,870  mt,  will  be  harvested  by  noon 
on  April  9, 1987.  Therefore,  the 
Southeast  Outside/East  Yakutat  District 
is  closed  to  sablefish  fishing  by  hook- 
and-line  vessels  at  12:00  noon,  local 
time,  on  April  9, 1987.  Further  catches  of 
sablefi^  by  hook-and-line  vessels  must 
be  treated  as  prohibited  species  and 
discarded  at  sea.  This  notice  will  be 
effective  upon  filing  for  public 
inspection  with  the  Federal  Register  and 
after  it  has  been  publicized  for  48  hours 
through  procedures  of  the  Alaska 
Department  of  Fish  and  Game  under 
§  672.22(b).  Public  comments  on  this 
notice  may  be  submitted  to  the  Regional 
Director  at  the  address  above  for  15 
days  following  its  effective  date. 

Classification 

Oveitiarvesting  of  sablefish,  which 
would  Increase  the  risk  of  overfishing  of 
this  species,  will  result  unless  this  notice 
takes  effect  promptly.  NOAA  therefore 
finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  This  action  is  taken  under 
SS  672.22  and  672.24  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  9. 1987. 
James  B.  Douglas,  |r.. 

Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  87-«249  Filed  4-9-87;  1:36  pm| 
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50  CFR  Part  675 

(Docket  Na  61095-7046] 

Groundfish  of  th«  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

summary:  NOAA  issues  a  final  rule  that 
amends  current  regulations  to  provide 
authority  (1)  to  prohibit  domestic 
directed  fishing  for  species  for  which  the 
remaining  total  allowable  catch  (TAG)  is 
necessary  as  bycatch  in  fisheries  for 


other  groundfish  species  during  the 
remainder  of  the  year,  (2)  to  require 
domestic  fishermen  to  treat  groundfish 
species  for  which  the  TAG  has  been 
reached  in  the  same  manner  as 
prohibited  species,  and  (3)  to  limit 
domestic  fishing  for  groundfish  by  any 
method  that  will  prevent  overfishing  of 
that  species  for  which  the  TAG  has  been 
reached.  In  addition,  the  final  rule 
clarifies  the  definition  of  "fishing  year." 
The  intended  effect  of  this  action  is  to 
promote  the  full  utilization  of  all 
groundfish  species  without  causing 
biological  harm  to  any  one  species  and 
without  inhibiting  the  development  of 
domestic  fisheries  and  is  intended  as  a 
conservation  and  management  measure 
to  make  optimum  use  of  groundfish 
stocks. 
EFFECTIVE  DATE:  April  13, 1987. 

ADDRESS:  Copies  of  documents 
supporting  this  rule  may  be  requested 
from  Robert  W.  McVey,  Director,  Alaska 
Region.  NMFS.  P.O.  Box  1668.  Juneau, 
AK  99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jay  J.C.  Ginter  (Resource  Management 
Specialist).  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fishery  in  the  exclusive  economic  zone 
of  the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  Area  is  managed  under  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  The 
FMP  was  developed  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  implemented 
January  1, 1982  (46  FR  63295,  December 
31, 1981).  Implementing  regulations 
affecting  domestic  fisheries  in  the  BSAI 
area  are  at  50  CFR  Part  675. 

A  description  of  the  problem 
addressed  by  this  action  is  given  in  the 
preamble  to  the  emergency  interim  rule 
published  in  the  Federal  Register  on 
October  22. 1986  (51  FR  37408).  In 
summary,  current  §  675.20(a)(7)  requires 
prohibition  of  fishing  by  U.S.  vessels  in 
the  entire  BSAI  management  area  or 
applicable  subarea  when  the  combined 
catch  of  a  species  by  foreign  and  U.S. 
vessels  reaches  the  amount  apportioned 
to  the  fishery  for  that  species.  That  is, 
all  fishing  must  cease  when  the  total 
allowable  catch  (TAG)  for  a  species  is 
reached.  This  prohibition  applies  to  any 
fishing  that  involves  the  taking  of  the 
species  for  which  the  TAG  is  fully 
harvested.  Hence,  in  addition  to 
preventing  directed  fishing  for  a  species 
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for  which  the  current  TAG  has  been 
reached,  this  regulation  also  prohibits 
fishing  for  other  species  that  may  take 
incidental  catches  of  the  species  for 
which  the  TAG  has  been  reached. 

The  Council  considered  this  problem 
with  respect  to  sablefish  during  the 
March  and  June  1986  Gouncil  meetings. 
At  its  June  meeting,  the  Council 
recommended  that  the  Secretary 
immediately  implement  a  combined 
interim  emergency  rule  and  permanent 
regulatory  amendment  to  allow  the 
Secretary  to  slow  the  rate  of  catch  of 
any  groundfish  species  by  designating  it 
for  incidental  or  bycatch  only  when 
necessary  to  extend  the  harvest  of  that 
species  until  the  end  of  the  year.  If  the 
TAG  of  a  groundfish  species  were 
reached,  despite  its  status  as  bycatch 
only,  prior  to  the  end  of  the  year,  then 
the  Council  recommended  that  the 
Secretary  prohibit  further  retention  of 
this  species  in  other  groundfish  fisheries. 
The  overall  intent  of  the  Council's 
recommendation  was  to  maintain 
fisheries  for  groundfish  species  for 
which  the  TAG  has  not  been  reached 
despite  the  bycatch  of  groundfish 
species  for  which  the  TAG  has  been  (or 
soon  will  be)  reached,  providing  that 
overfishing  of  the  bycatch  species  would 
not  occur. 

This  recommendation  was 
implemented  on  an  interim  basis  by  the 
emergency  rule  of  October  22, 1986  (51 
FR  37408).  and  is  made  final  by  this 
action,  by  amending  50  CFR  675.20(a)  to 
accommodate  three  conditions.  First, 
directed  fishing  for  a  groundfish  species 
can  be  prohibited  during  a  fishing  year 
when  the  Regional  Director  determines 
that  the  remaining  amount  of  TAG  of 
that  species  is  necessary  as  bycatch  in 
groundfish  fisheries  for  other  species 
during  the  remainder  of  the  fishing  year. 
This  will  allow  incidental  catches  and 
retention  of  the  species  while  fishing  is 
directed  to  other  groundfish  species.  It 
also  will  prevent  wasting  potentially 
large  amounts  of  species  whose  quota 
has  been  reached,  which  would  occur  if 
they  are  treated  as  prohibited  species 
without  first  slowing  the  catch  by 
prohibiting  directed  fishing.  Prohibiting 
directed  fishing  limits  incidental  catches 
of  any  one  species  to  less  than  20 
percent  of  the  total  catch  aboard  a 
vessel  any  time  by  definition  under 
§  675.2. 

Second,  if  the  TAG  of  a  groundfish 
species  is  achieved  before  the  end  of  a 
fishing  year,  then  it  must  be  treated  in 
the  same  manner  as  a  prohibited 
species.  This  means  that  catches  of 
species  for  which  the  TAG  has  been 
reached  must  be  avoided  and  cannot  be 
retained.  In  addition  to  prohibiting 


further  directed  fishing,  this  provision 
creates  an  incentive  for  fishermen  to 
avoid  high  incidental  catches  of 
prohibited  species  since  all  such  catches 
must  be  immediately  sorted  and 
returned  to  the  sea. 

Finally,  fishing  for  groundfish  other 
than  the  species  for  which  a  TAG  has 
been  achieved  may  be  limited  if  the 
Regional  Director  determines  that  such 
fishing  may  lead  to  overfishing  of  the 
species  for  which  a  TAG  has  been 
achieved.  This  provision  would  be 
invoked  only  if  significant  incidental 
catches  of  a  fully  harvested  species 
cannot  be  avoided  by  directed  fishing 
for  other  groundfish  species. 

Public  Comments 

No  public  comments  were  received.  In 
response  to  one  comment  from  NOAA 
legal  staff,  a  minor  wording  change  was 
made  in  new  %  675.20(a)(10)  to  allow 
fishing  to  "resume"  as  well  as 
"continue"  under  this  rule. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  that 
this  regulatory  amendment  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Regional  Director,  NMFS. 
prepared  an  environmental  assessment 
(EA)  for  this  rule  and  concluded  that  no 
significant  impact  on  the  human 
environment  would  result  from  this  rule. 
A  regulatory  impact  review  (RIR)  and  an 
initial  regulatory  flexibility  analysis 
(IRFA)  are  combined  with  the  EA  as  one 
document.  Copies  of  the  EA/RIR/IRFA 
may  be  requested  from  the  Regional 
Director  at  the  address  listed  above. 

The  Administrator  of  NOAA 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the  EA/ 
RIR/IRFA  prepared  by  the  Regional 
Director. 

The  Regional  Director  prepared  a  final 
regulatory  fiexibility  analysis  (FRFA) 
which  describes  the  potential  effects  of 
this  rule  on  small  entities.  The  analysis 
contained  in  the  FRFA  is  largely  the 
same  as  that  contained  in  the  EA/RIR/ 
IRFA  which  was  summarized  in  the 
preamble  of  the  proposed  rule 
announcement  at  51  FR  37408  (October 
22. 1986).  A  copy  of  the  FRFA  may  be 
requested  from  the  Regional  Director  at 
the  address  listed  above. 

This  rule  contains  a  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 


and  Budget,  OMB  Control  Number  0648- 
0016. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
Slate  agency  failed  to  comment  within 
the  statutory  time  period. 

Since  this  final  rule  allows  the 
continued  harvest  of  groundfish  species 
even  after  the  OYs  for  other  species 
have  been  reached,  thereby  avoiding 
premature  area  closures,  it  relieves  a 
restriction.  Accordingly,  it  is  being  made 
effective  immediately  under  section 
553(d)(1)  of  the  Administrative 
Procedures  Act. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries. 

Dated:  April  8, 1987. 
William  E.  Evans, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sen-ice. 

PART  675-4  AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  675  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  675.2.  a  new  definition  is  added 
in  correct  alphabetical  order  to  read  as 
follows: 

§675.2    Definitions. 

•  •         •         •         « 

Fishing  year  means  the  period  of  time 
beginning  at  0901  GMT  (0001  Alaska 
Standard  Time)  on  January  1  and  ending 
at  0900  GMT  on  January  1  (2400  Alaska 
Standard  Time  on  December  31). 

*  •        •        •        • 

3.  In  §  675.20.  paragraph  (a)  is 
amended  by  revising  paragraph  {a)(7) 
and  adding  new  paragraphs  (a)(8) 
through  (a)(10)  to  read  as  follows: 

§  675.20    General  limttations. 

(a)  •  •  • 

(7)  When  the  Regional  Director 
determines  that  the  amount  of  the  TAG 
of  any  target  species  or  of  the  "other 
species"  category  .-emaining  during  the 
fishing  year  is  necessary  for  bycatch  in 
fisheries  for  other  groundfish  species 
during  the  remaining  fishing  year,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting  directed 
fishing  for  that  species  or  the  "other 
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species"  category  for  the  remainder  of 
the  fishing  year. 

(8)  When  the  Regional  Director 
determines  that  the  TAG  of  any  target 
species  or  of  the  "other  species" 
category  has  been  achieved  prior  to  the 
end  of  the  fishing  year,  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  requiring  that  species  or  the 
"other  species"  category  are  to  be 
treated  in  the  same  manner  as 
prohibited  species,  as  described  in 

§  675.20(c)  of  this  part,  for  the  remainder 
of  the  fishing  year. 

(9)  If  the  Regional  Director  determines 
that  directed  Ashing  for  groundfish  other 
than  tlie  species  for  which  the  TAG  is 


achieved,  as  determined  under 
paragraph  (a)(8]  of  this  section,  may 
lead  to  overfishing  of  this  species,  the 
Secretary  will,  in  the  notice  required  by 
that  paragraph,  also  limit  such  directed 
fishing  for  other  groundfish  by  any 
method,  including  area  closures,  gear 
restrictions  or  prohibition  of  directed 
fishing,  that  will  prevent  overfishing  of 
the  species  for  which  the  TAG  is 
achieved. 

(10)  When  making  the  determinations 
specifled  under  paragraphs  (a)  (7),  (8), 
and  (9)  of  this  section,  the  Regional 
Director  will  consider  allowing  fishing  to 
continue  or  resume  with  certain  gear 


types  or  in  certain  areas  and  times 
based  on  findings  of: 

(i)  The  risk  of  biological  harm  to 
groundfish  for  which  the  TAG  will  be  or 
has  been  achieved; 

(ii)  The  risk  of  socioeconomic  harm  to 
authorized  users  of  the  groundfish  for 
which  the  TAG  will  be  or  has  been 
achieved;  and 

(iii)  The  negative  effect  of  prohibitions 
or  restrictions  authorized  under 
paragraphs  (a)  (7),  (8),  and  (9)  of  this 
section  on  the  socioeconomic  well-being 
of  other  domestic  fisheries. 
***** 

(FR  Doc.  87-8268  Filed  4-13-«7;  8:45  am] 
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This  secUon  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt>e 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Part  2411 

Freedom  of  Information  Act  Requests; 
Fees  To  Be  Charged 

agency:  Federal  Labor  Relations 
Authority. 

ACTION:  Proposed  rules. 

summary:  The  Federal  Labor  Relations 
Authority,  the  General  Counsel  of  the 
Federal  Labor  Relatins  Authority,  and 
the  Federal  Service  Impasses  Panel 
propose  these  rules  to  implement  certain 
provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986,  and  the 
Office  of  Management  and  Budget's 
Uniform  Freedom  of  Information  Act 
Fee  Schedule  and  Guidelines,  52  FR 
10012  (March  27. 1987). 

DATE:  Comments  received  on  or  before 
April  20. 1987.  will  be  considered. 
ADDRESS:  Comments  should  be  mailed 
to  William  E.  Persina.  Deputy  Solicitor, 
Federal  Labor  Relations  Authority.  500 
C  St..  SW..  Washington.  DC  20424. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Persina.  Deputy  Solicitor. 
Federal  Labor  Relations  Authority.  202- 
382-0781. 

SUPf>LEMENTARY  INFORMATION:  The 

Freedom  of  Information  Reform  Act  of 
1986  (Act),  Pub.  L  99-570.  amended  the 
Freedom  of  Information  Act.  5  U.S.C.  552 
(FOIA).  by  supplying  new  provisions 
relating  to  the  charging  of  fees.  The 
Freedom  of  Information  Reform  Act 
among  other  things  permits  agencies  to 
charge  for  certain  direct  costs  of 
responding  to  FOIA  requests;  creates 
several  categories  of  FOIA  requesters; 
and  establishes  different  requirements 
of  agencies  in  charging  fees  based  on 
the  category  of  the  requester.  For 
example,  certain  types  of  requesters  are 
entitled  to  the  first  100  pages  of 
documents  and  two  hours  of  search  time 
without  charge.  The  Office  of 
Management  and  Budget's  Uniform 
Freedom  of  Information  Act  Fee 


Schedule  and  Guidelines.  52  FR  10112 
(March  27, 1987)  (OMB  Guidelines) 
implement  the  Freedom  of  Information 
Reform  Act  of  1986  and  provide 
guidance  to  federal  agencies  in 
development  of  their  own  regulations 
implementing  that  Act,  as  required 
under  the  Act.  The  OMB  Guidelines 
among  other  things  provide  definitions 
for  the  various  categories  of  requesters 
established  by  the  Act.  and  establish 
government-wide  standards  for  agencies 
to  follow  in  developing  cost  data  for 
agency  implementing  regulations.  The 
following  proposed  rules  of  the 
Authority,  its  General  Counsel,  and  the 
Federal  Service  Impasses  Panel 
Implement  the  Act  and  the  OMB 
Guidelines. 

PART  S— {AMENDED] 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  5  CFR 
Part  2411  as  follows: 

1.  By  revising  {  2411.6(b)(3)  and  (4)  to 
read  as  follows: 

§  241 1.6    T)m«  limits  for  processing 
requests. 

***** 

(b)(3)  If  the  request  is  expected  to 
involve  allowed  charges  in  excess  of 
$250.00,  the  response  shall  specify  or 
estimate  the  fee  involved  and  shall 
require  prepayment  of  any  charges  in 
accordance  with  the  provisions  of 
paragraph  (g)  of  §  2411.10  before  the 
request  is  processed  further. 

(4)  Whenever  possible,  the  response 
relating  to  a  request  for  records  that 
involves  a  fee  of  less  than  $250.00  shall 
be  accompanied  by  the  requested 
records.  Where  this  is  not  possible,  the 
records  shall  be  forwarded  as  soon  as 
possible  thereafter,  consistent  with 
other  obligations  of  the  Authority,  the 
General  Counsel  or  the  Panel. 
***** 

2.  By  revising  S  2411.10  to  read  as 
follows: 

S  2411.10    Fees. 

(a)  Definitions.  For  the  purpose  of  this 
section: 

(1)  The  term  "direct  costs"  means 
those  expenditures  which  the  Authority, 
the  General  Counsel  or  the  Panel 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  FOIA 
request.  Direct  costs  include,  for 


example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  16  percent  of  the 
rate  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents.  Searches 
may  be  done  manually  or  by  computer 
using  existing  programming. 

(3)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  necessary  to  respond  to  a 
FOIA  request.  Such  copies  can  take  the 
form  of  paper  copy,  microfilm,  audio- 
visual materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others. 

(4)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  commercial  use  request 
(see  paragraph  (a)(5)  of  this  section  to 
determine  whether  any  portion  of  any 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing  any 
documents  for  disclosure,  e.g.,  doing  all 
that  is  necessary  to  excise  them  and 
otherwise  prepare  them  for  release. 
Review  does  not  include  time  spent 
resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(5)  The  term  "  'commercial  use' 
request"  refers  to  a  request  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade,  or  profit  interests  of 
the  requester  or  the  person  on  whose 
behalf  the  request  is  made.  In 
determining  whether  a  requester 
properly  belongs  in  this  category,  the 
Authority,  the  General  Counsel  or  the 
Panel  will  look  first  to  the  use  to  which 
a  requester  will  put  the  document 
requested.  Where  the  Authority,  the 
General  Counsel  or  the  Panel  has 
reasonable  cause  to  doubt  the  use  to 
which  a  requester  will  put  the  records 
sought,  or  where  that  use  is  not  clear 
from  the  request  itself,  the  Authority,  the 
General  Counsel  or  the  Panel  may  seek 
additional  clarification  before  assigning 
the  request  to  a  specific  category. 

(6)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education. 
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an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  The  term  "non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  paragraph  (a)(5)  of  this 
section,  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(8)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  In  the  case  of  "freelance" 
journalists,  they  may  be  regarded  as 
working  for  a  news  organization  if  they 
demonstrate  a  solid  basis  for  expecting 
publication  through  that  organization, 
even  though  not  actually  employed  by  it. 
A  publication  contract  would  be  the 
clearest  proof,  but  the  Authority,  the 
General  Counsel  or  the  Panel  may  also 
look  to  the  past  publication  record  of  a 
requester  in  making  this  determination. 

(b)  Exceptions  to  fee  charges.  (1)  With 
the  exception  of  requesters  seeking 
documents  for  a  commercial  use,  the 
Authority,  the  General  Counsel  or  the 
Panel  will  provide  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  without  charge.  The  word 
"pages"  in  this  paragraph  refers  to  paper 
copies  of  standard  size,  usually  8V^  '  by 
11',  or  their  equivalent  in  microfiche  or 
computer  disks.  The  term  "search  time" 
in  this  paragraph  is  based  on  a  manual 
search  for  records.  In  applying  this  term 
to  searches  made  by  computer,  when 
the  cost  of  the  search  as  set  forth  in 
paragraph  (d)(2)  of  this  section  equals 
the  equivalent  dollar  amount  of  two 
hours  of  the  salary  of  the  person 
performing  the  search,  the  Authority,  the 
General  Counsel  or  the  Panel  will  begin 
assessing  charges  for  computer  search. 

(2)  The  Authority,  the  General 
Counsel,  or  the  Panel  will  not  charge 
fees  to  any  requester,  including 


commercial  use  requesters,  if  the  cost  of 
collecting  the  fee  would  be  equal  to  or 
greater  than  the  fee  itself. 

(3)  The  Authority,  the  General 
Counsel  or  the  Panel  will  provide 
documents  without  charge  or  at  reduced 
charges  if  disclosure  of  the  information 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government  and  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(c)  Level  of  fees  to  be  charged.  The 
level  of  fees  to  be  charged  by  the 
Authority,  the  General  Counsel  or  the 
Panel,  in  accordance  with  the  schedule 
set  forth  in  paragraph  (d)  of  this  section, 
depends  on  the  category  of  the 
requester.  The  fee  levels  to  be  charged 
are  as  follows: 

(1)  A  request  for  documents  appearing 
to  be  for  commercial  use  will  be  charged 
to  recover  the  full  direct  costs  of 
searching  for.  reviewing  for  release,  and 
duplicating  the  records  sought. 

(2)  A  request  for  documents  from  an 
educational  or  non-commercial  scientific 
institution  will  be  charged  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use,  but  are 
sought  in  furtherance  of  scholarly  (if  the 
request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  non-commercial  scientific 
institution]  research. 

(3)  the  Authority,  the  General 
Counsel  or  the  Panel  shall  provide 
documents  to  requesters  who  are 
representatives  of  the  news  media  for 
the  cost  of  reproduction  alone,  excluding 
charges  for  the  first  100  pages. 

(4)  The  Authority,  the  General 
Counsel  or  the  Panel  shall  charge 
requesters  who  do  not  fit  into  any  of  the 
categories  above  fees  which  recover  the 
full  direct  cost  of  searching  for  and 
reproducing  records  that  are  responsive 
to  the  request,  except  that  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  shall  be  furnished 
without  charge.  Requests  from  record 
subjects  for  records  about  themselves 
filed  in  Authority,  General  Counsel,  or 
Panel  systema  of  records  will  continue 
to  be  treated  under  the  fee  provisions  of 
the  Privacy  Act  of  1974.  which  permits 
fees  only  for  reproduction. 

All  requesters  must  reasonably  describe 
the  records  sought. 


(d)  The  following  fees  shall  be 
charged  in  accordance  with  paragraph 
(c)  of  this  section: 

(1)  Manual  searches  for  records.  The 
salary  rate  (i.e.,  basic  pay  plus  16 
percent)  of  the  employee(s)  making  the 
search.  Search  time  under  this 
paragraph  and  paragraph  (d)(2)  of  this 
section  may  be  charged  for  even  if  the 
Authority,  the  General  Counsel  or  the 
Panel  fails  to  locate  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 

(2)  Computer  searches  for  records. 
$4.15  per  quarter  hour,  which  the 
Authority,  the  General  Counsel  and  the 
Panel  determined  to  be  the  actual  direct 
cost  of  providing  the  service,  including 
computer  search  time  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request,  runs,  and 
operator  salary  apportionable  to  the 
search. 

(3)  Review  of  records.  The  salary  rate 
(i.e.,  basic  pay  plus  16  per  cent)  of  the 
employee{s)  conducting  the  review.  This 
charge  applies  only  to  requesters  who 
are  seeking  documents  for  commercial 
use,  and  only  to  the  review  necessary  at 
the  initial  administrative  level  to 
determine  the  applicability  of  any 
relevant  FOIA  exemptions,  and  not  at 
the  administrative  appeal  level  of  an 
exemption  already  applied. 

(4)  Duplication  of  records.  Twenty- 
five  cents  per  page  for  paper  copy 
reproduction  of  documents,  which  the 
Authority,  the  General  Counsel  and  the 
Panel  determined  is  the  reasonable 
direct  cost  of  making  such  copies,  taking 
info  account  the  average  salary  of  the 
operator  and  the  cost  of  the 
reproduction  machinery.  For  copies  of 
records  prepared  by  computer,  such  as 
tapes  or  printouts,  the  Authority,  the 
General  Counsel  or  the  Panel  shall 
charge  the  actual  cost,  including 
operator  time,  of  production  of  the  tape 
or  printout 

(5)  Forwarding  material  to 
destination.  Postage,  insurance  and 
special  fees  will  be  charged  on  an  actual 
cost  basis. 

(e)  Aggregating  requests.  When  the 
Authority,  the  General  Counsel  or  the 
Panel  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Authority,  the  General  Counsel  or  the 
Panel  will  aggregate  any  such  requests 
and  charge  accordingly. 

(f)  Charging  interest.  Interest  at  the 
rate  prescribed  in  31  U.S.C.  3717  may  be 
charged  those  requesters  who  fail  to  pay 
fees  charged,  beginning  on  the  30th  day 
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folkytwtog  the  biUkig  date.  Receipt  of  a 
fee  by  the  Authority,  the  General 
Counsel  or  the  Panel,  whether  processed 
or  not.  will  stay  the  accrual  of  interest. 

(g)  Advanced  payments.  The 
Authority,  the  General  Counsel  or  the 
Panel  wiB  not  require  a  requester  to 
make  an  advance  pajrmeot  i-e.,  payment 
before  work  is  commenced  of  continued 
on  a  request,  unless: 

(1)  The  Authority,  the  General 
Counsel  or  the  Panel  estimates  or 
determines  that  allowable  charges  ibbsl  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.  Then  the 
Authority,  the  General  Counsel  or  the 
Panel  will  notify  the  req  neater  of  tibe 
likely  coat  and  obtain  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees,  or  require  an 
advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
requesters  with  no  history  of  payment; 
or 

(2)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing),  in  which  case  the  Authority,  the 
General  Counsel  or  the  Panel  require  the 
requester  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
above  or  demonstrate  that  he  has,  in 
fact,  paid  the  fee.  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  the  agency 
begins  to  process  a  new  request  or  a 
pending  request  from  that  requester. 
When  the  Authority,  the  General 
Counsel  or  the  Panel  acts  under 
paragraph  {g)(l)  or  (2)  of  this  section,  the 
administrative  time  limits  prescribed  in 
subsection  (a)[6)  of  the  FOIA  (i.e..  10 
working  days  from  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  initial  denial, 
plus  permissible  extension  of  these  time 
limits]  will  begin  only  after  the 
Authority,  the  General  Counsel  or  the 
Panel  has  received  fee  payments 
described  above. 

(h)  Requests  for  copies  of  transcripts 
of  hearings  should  be  made  to  the 
official  hearing  reporter.  However,  a 
person  may  request  a  copy  of  a 
transcript  of  a  hearing  from  the 
Authority,  the  Panel  or  the  General 
Counsel,  as  appropriate.  In  such 
instances,  the  Authority,  the  General 
Counsel  or  the  Panel,  as  appropriate, 
may,  by  agreement  with  the  person 
making  the  request,  make  arrangements 
with  commercial  firms  for  required 
services  to  be  charged  directly  to  the 
requester. 


(i)  Payment  of  fees  shall  be  made  by 
check  or  money  order  payable  to  the 
US.  Treasury. 
Jetry  L  Calhoun, 
ChainiHM. 

Henry  B.  Frazier  III. 

Member. 

leaaMcKa*. 

Member. 

JohnCMiOer. 

General  Counsel 

Roy  M.  Bnwai. 

Chairman.  FSIP. 

IF&  Doc.  87-S379  FUed  4-13-0r.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  29 

[Docket  N»  2348S;  Notice  No.  86-13] 

Rotorcraft  Structural  Fatigue  and 
Damage  Tolerance 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  This  notice  announces  that 
the  comment  period  for  Notice  of 
Proposed  Rulemaking  No.  86-13. 
Rotorcraft  Structural  Fatigue  and 
Damage  Tolerance  (51  FR  33704).  is 
being  reopened  to  allow  additional  time 
for  comment  by  the  public. 
DATES:  The  public  comment  period 
which  closed  on  March  27. 1987.  is 
reopened  until  May  4. 1987. 
ADDRESS:  Comments  on  the  notice  may 
be  mailed  to:  Federal  Aviation 
Administration.  Attention:  Rules  Docket 
AGC-204.  Docket  No.  23485.  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  COHTACT: 

R.T.  Weaver,  Regulations  Program 
Management.  ASW-111.  P.O.  Box  1689, 
Fort  Worth,  Texas  76101,  telephone  (817) 
624-5122. 

SUPPt.EMENTARY  INFORMATION:  Notice 
No.  86-13,  Rotorcraft  Structural  Fatigue 
and  Damage  Tolerance,  proposes  to  add 
damage  tolerance  requirements  to  the 
fatigue  evaluation  of  rotorcraft  structure. 
The  original  comment  period  was 
extended  to  April  3, 1987  (51  FR  45343). 
However,  at  a  public  meeting  in  Fort 
Worth,  Texas,  on  March  5-6, 1967, 
several  industry  association  groups 
requested  additional  time  for  submitting 
comments  on  this  notice.  The  FAA  has 
determined  that  the  comment  period 


should  be  reopened  to  provide  for  full 
public  participation. 

Issued  in  Fort  Worth,  Texas,  on  April  7. 
1987. 

Roger  G.Knt^ 

Acting  Director.  Southwest  Region. 
|FR  Doc.  87-8228  Filed  4-13-87;  8:45  am] 
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(Deekat  No.  07-NM-t4-AOI 

Airworthineas  Directives;  Fokker  B.V. 
Model  F28  Series  Akpkmm 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION;  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
airplanes,  that  would  require 
replacement  of  the  horizontal  stabilizer 
control  units.  This  proposal  is  prompted 
by  reports  of  fatigue  failure  of  certain 
bolts  within  the  horizontal  stabilizer 
control  unit.  This  condition,  combined 
with  a  dual  hydraulic  failure,  could 
result  in  uncontrolled  movement  of  the 
horizontal  stabilizer. 

DATES:  Comments  must  be  received  no 
later  than  June  6. 1987. 

ADORESSIES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-14-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Fokker  Aircraft  2361  Jefferson 
Davis  Highway,  Arlington.  Virginia 
22202.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Judy  Colder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  OfHce  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-14-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion 

The  Netherlands  Civil  Aviation 
Authority,  RijkRluchtvaartdienst  (RLD), 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
has  notified  the  FAA  of  a  fatigue-related 
problem  with  the  Fokker  F28  aircraft 
horizontal  stabilizer  control  unit  bolts. 
Failure  of  the  bolts,  combined  with  a 
dual  hydraulic  failure,  can  result  in  an 
uncommanded  movement  of  the 
horizontal  stabilizer. 

Fokker  issued  Service  Bulletin  F28/ 
27-168,  Revision  1,  dated  June  10, 1986, 
which  describes  replacement  of  the 
horizontal  stabilizer  control  unit  with  a 
unit  in  which  bolts  of  higher  tensile 
strength  and  a  higher  torque  range  have 
been  installed.  The  RLD  issued  an 
airworthiness  directive,  BLA  No.  86-08. 
dated  September  3, 1986,  which  requires 
compliance  with  the  service  bulletin. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 


replacement  of  the  horizontal  stabilizer 
control  unit  in  accordance  with  Fokker 
Service  Bulletin  F28/27-168.  Revision  1. 
dated  June  30. 1986. 

It  is  estimated  that  35  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  5 
manhours  per  plane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  of  parts  are  estimated  to  be 
$2,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$77,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1]  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($2,200).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
propoles  to  amend  S  3913  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

$39.13    [Amanded] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.SjC.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  B.V.:  Applies  to  Model  F28  airplanes 
certiFicated  In  any  category,  serial 
numbers  11003  through  11195. 11991  and 
11992.  Compliance  required  as  indicated. 
To  prevent  uncommanded  movement  of 
the  horizontial  stabilizer  as  a  result  of 
fatigue  failure  of  certain  lx)lt8  within  the 
horizontal  stabilizer  control  unit, 
accomplish  the  following  within  one  year 
after  the  effective  date  of  this  AD,  unless 
already  accomplished: 

A.  Replace  the  horizontal  statHlizer  control 
unit  in  accordance  with  the  Accomplishment 
Instructions  in  Fokker  Service  Bulletin  No. 
F28/27-ie8.  Revision  1,  dated  June  3a  1986. 


B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modiHcation  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft,  2361 
Jefferson  Davis  Highway,  Arlington. 
Virginia  22202.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  April  7. 
1987. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-8228  Filed  4-13-87;  8:45  amj 
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14  CFR  Part  39 

(Docket  No.  87-NM-27-AD] 

Airworttiiness  Directives;  Short 
Brotr>ef8  Model  SD3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  an 
airworthiness  directive  (AD),  applicable 
to  certain  Short  Brothers  Model  SD3-60 
series  airplanes,  that  would  require 
repetitive  inspection  of  the  spar  webs  of 
the  horizontal  stabilizer  and  repair  if 
cracks  are  found.  This  proposal  is 
prompted  by  results  of  extended  fatigue 
testing  by  the  manufacturer,  which 
revealed  cracks  in  the  spar  web  of  the 
horizontal  stabilizers.  This  condition,  if 
not  corrected,  could  lead  to  loss  of  the 
structural  integrity  of  the  horizontal 
stabilizer. 

DATE:  Comments  must  be  received  no 
later  than  June  6, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-27-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
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Washington  9ei6a  The  appbcaWe 
service  information  may  be  obtained 
from  Short  Brothers  Aircraft.  2011 
Crystal  Drtve.  Suite  713.  Arhngtoa. 
Virginia  22202-3702.  This  infonnalioa 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
PaciHc  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPt-EMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103),  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-27-AD,  17900  Pacific 
Highway  South.  C-6896e.  Seattle. 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  Short  Brothers  Model 
SD3-eo  series  airplanes.  The 
manufacturer  reported  that  cracks 
developed  in  the  webs  of  the  horizontal 
"♦abilizer  during  extended  fatigue  tests. 


Short  Brothers  issued  Service  Bulletin 
SD360-55-11.  Revision  1.  dated  May 
1986;  which  describes  procedures  for 

inspecting  the  horizontal  stabilizer  spar 
webe  for  cracks.  The  CAA  has  classiTied 
this  service  bulletins  as  mandatory. 
Short  Brothers  issued  Service  Bulletin 
SD360-55-12.  dated  April  198&  which 
describes  procedures  for  repair  and 
modification  of  the  horizantal  stabilizer 
spar  webs. 

This  airplane  nnxleJ  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspection  for  cracks  of  the  horizontal 
stabilizer  spar  webs,  and  modification  if 
cracks  are  found,  in  accordance  with  the 
referenced  service  bulletins. 

It  is  estimated  that  33  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions.  axKi  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  S6.60a 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($200).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39-{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(«).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983h  and  14  CFK  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brothers  PLC:  Applies  to  Model  803-60 
airplanes,  serial  numbers  SH3801  through 
SD3691  and  SH3694.  certiftcated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  loss  of  (he  structural  inlegrity  of 

the  horizontal  stabilizer  accomplish  the 

following: 

A.  Within  the  next  100  landings  after  the 
effective  date  of  this  AD,  or  prior  to 
accumulating  8.000  landings,  whichever 
occurs  later,  visually  inspect  the  forward  face 
of  the  rear  spar  web  and  tlie  aft  face  of  the 
front  spar  web  for  cracks  between  fuselage 
attach  fitting  at  12.5"  left  and  right  of  the 
airplane  center  Kne.  in  accordance  with  Short 
Brothers  Model  SD3-eO  Service  Bulletin 
80300-55-11.  Revision  1.  dated  May  1988. 

B.  If  cracks  are  found,  modify  prior  lo 
further  flight  by  strengthening  the  horizontal 
stabilizer  in  accordance  with  Short  Brothers 
Mode)  SD3-60  Service  Bulletin  SD360-35-12. 
dated  April  1966. 

C.  if  cracks  are  not  found,  repeat  the 
inspection  specified  in  paragraph  A.,  above, 
at  intervals  not  to  exceed  1.000  landings. 

D.  The  repetitive  inspections  required  by 
paragraph  C,  above,  may  be  terminated 
following  completion  of  the  modincation 
de«cril)ed  in  by  Short  Brothers  Model  Sd3-60 
Service  Bulletin  SD360-55-12,  dated  April 
1986. 

E.  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  hme.  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers  Aircraft.  2011 
Crystal  Drive  Suite  713.  Arlington, 
Virginia  22202.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  April  7, 
1987. 

Wayne  |.  Barlow, 

Director,  Northwest  Mountain  Region. 
|FR  Doc.  87-8227  Filed  4-13-87;  8:45  am) 
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14CFRPart75 

(Airspace  Docket  No.  87-ACE-31 

Proposed  Alteration  of  Jet  Routes; 
Iowa 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
realign  Jet  Routes  J-10  and  1-192  located 
in  the  vicinity  of  Iowa  City,  lA.  These 
alterations  would  establish  routes  in 
areas  where  aircraft  are  normally 
vectored.  This  action  would  improve 
trafTic  flow  in  that  area  and  reduce 
controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  May  28. 1987. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Central  Region,  Attention:  Manager,  Air 
Traffic  Division.  Docket  No.  87-ACE-3, 
Federal  Aviation  Administration.  601 
East  12th  Street,  Federal  Building, 
Kansas  City,  MO  64106. 

The  ofHcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 


triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ACE-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
alter  the  descriptions  of  J-10  and  J-192 
by  extending  these  routes  to  Iowa  City, 
lA,  VORTAC.  These  extensions  will 
accommodate  a  heavy  flow  of  traffic 
that  is  now  using  direct  routes.  This 
action  would  reduce  controller  workload 
by  establishing  routes  in  areas  that 
aircraft  are  usually  vectored.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  January  2, 
1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 


evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 
The  Proposed  Amendment 

PART  75— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  P»b.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

J-10  [Amended] 

By  removing  the  words  "to  Des  Moines, 
lA."  and  by  substituting  the  words  "Des 
Moines.  lA;  to  Iowa  City,  LA." 

J-192  [Revised] 

From  Goodland,  KS,  Pawnee  City,  NR  to 
Iowa  City,  LA. 

Issued  in  Washington.  DC,  on  March  7. 
1987. 

Sbelomo  Wugalter, 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  87-8229  Filed  4-13-87;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  127 

Selection  of  Warehouses  for  Storage 
of  Unclaimed  an6  Abandoned 
Merchandise 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Solicitation  of  Public  Comment. 

SUMMARY:  This  document  solicits  public 
comments  concerning  the  selection  of 
warehouses  for  the  storage  of  unclaimed 
and  abandoned  (general  order) 
merchandise.  A  study  conducted  by  the 
Customs  Service  showed  widespread 
lack  of  uniformity  among  Customs  ports 
as  to  selection  of  storage  locations  for 
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general  order  merchandise.  It  is  believed 
that  uniform  practices  and  procedures 
will  improve  management  of  the  general 
order  program,  facilitate  competition 
among  general  order  warehouses,  and 
improve  service  to  the  public.  Because 
of  the  significance  of  this  matter  to 
importers,  Customs  brokers,  carriers, 
and  warehouse  proprietors,  comments 
are  being  invited  for  consideration 
before  any  changes  in  practices  and 
procedures  are  made. 
DATE:  Comments  must  be  received  on  or 
before  June  15. 1987. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to,  and 
inspected  at,  the  Regulations  Control 
Branch,  Room  2426,  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW., 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Holl  or  Bradley  Lund,  Cargo 
Enforcement  and  Facilitation  Branch, 
(202-566-«151). 

SUPPt^MENTARY  INFORMATION: 

Background 

As  provided  in  \  127.11,  Customs 
Regulations  (19  CFR  127.11),  with  certain 
stated  exceptions,  any  entered  or 
unentered  merchandise  which  remains 
in  Customs  custody  for  1  year  from  the 
date  or  importation  without  estimated 
duties  and  storage  or  other  charges 
having  been  paid,  shall  be  considered 
unclaimed  and  abandoned.  Section 
127.13.  Customs  Regulations  (19  CFR 
127.13).  provides  that  unclaimed  and 
abandoned  merchandise  shall  be  sent  to 
a  class  1  warehouse  or  to  a  suitable 
warehouse  of  class  3,  4,  or  5  specially 
designated  for  the  purpose  by  the 
district  director.  Storage  and  all  other 
expenses  shall  be  paid  by  the  owner  or 
consignee  of  the  merchandise  if  it  is 
claimed  and  entered  into  the  customs 
territory  of  the  United  States.  If  the 
merchandise  is  sold,  charges  for  storage 
and  other  expenses  shall  be  paid  from 
the  proceeds  of  the  sale  to  the  extent 
that  proceeds  are  available. 

A  survey  conducted  in  August  1986 
determined  that  there  was  a  widespread 
lack  of  uniformity  among  Customs  ports 
in  the  selection  of  the  warehouse 
locations  for  general  order  merchandise. 
The  study  found  that  the  number  of 
warehouses  selected  to  receive  general 
order  merchandise  vary  from  one  such 
warehouse  at  some  ports  to  several  at 
other  ports.  At  some  ports,  no 
warehouse  facilities  have  been  selected 
to  store  the  merchandise.  Instead, 
Customs  facilities  or  other  suitable 
premises  have  been  used. 

The  study  also  revealed  that  there  is  a 
lack  of  uniformity  among  the  ports  in 
how  the  warehouse  are  selected.  In  a 


few  ports,  the  importer,  customs  borker, 
or  carrier  selects  the  warehouse. 
Customs  does  the  selection  at  other 
ports.  This  often  brings  complaints  from 
general  order  warehouse  proprietors 
about  perceived  inequities  in  the 
distribution  of  shipments  to  individual 
warehouses.  Further,  while  some  ports 
have  contractual  agreements  with 
general  order  warehouse  proprietors, 
most  receive  such  merchandise  without 
the  existence  of  any  contractual 
agreement. 

Customs  desires  to  increase  the 
uniformity  of  port  practices  in  selecting 
the  warehouse  where  general  order 
merchandise  is  to  be  stored.  It  is 
believed  that  the  implementation  of 
uniform  practices  and  procedures  will 
improve  management  of  the  general 
order  program,  facilitate  competition 
among  general  order  warehouses,  and 
improve  service  to  the  public. 

To  assist  Customs  in  developing 
uniform  practices  and  procedures,  we 
would  like  to  receive  comments  on 
methods  of  selecting  warehouses  for  the 
storage  of  general  order  merchandise. 
Specifically,  responses  should  address 
the  following  issues: 

(1)  How  many  warehouses  should  be 
designated  at  each  port  to  accept 
general  order  merchandise?  Should  it  be 
one,  a  few.  or  all  pubHc  bonded 
warehouses  which  indicate  a  desire  to 
accept  such  shipments? 

(2)  Who  should  designate  the 
warehouse  for  storage  of  particular 
general  order  merchandise?  Should  it  be 
Customs  or  some  other  party,  such  as 
the  importer,  customs  brokers,  or 
carriers? 

(3)  If  Customs  designates  the 
warehouse,  what  method  should  be  used 
to  assure  an  equitable  distribution  of 
shipments  among  the  warehouses? 

(4)  Should  designated  warehouses  be 
required  to  enter  into  a  uniform 
contractual  agreement  with  Customs? 

Any  other  relevant  comments  on  the 
matter  are  also  Invited. 

Comments 

Before  taking  any  final  action  on 
developing  uniform  practices  and 
procedures,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Comments  and/ 
or  data  submitted  will  be  available  for 
public  inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19  CFR 
103.11(b)),  between  9:00  a.m.  and  4:30 
p.m.  on  normal  business  days  at  the 
Regulations  Control  Branch,  Room  2426, 
U.S.  Customs  Service  Headquarters, 


1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229. 

Drafting  Infonnation 

The  principal  author  of  this  document 
was  Bruce  J.  Friedman,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  March  19. 1967. 
Francis  A.  Keating  n, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  87-«378  Filed  4-ia-«7:  8:45  am) 
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DEPARTMENT  OF  STATE 

22  CFR  Part  41 

[Doc.  No.SD-2051 

Visas:  Nonimmigrant  Classes 

agency:  Department  of  State. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  lliis  proposed  rule  would  set 
forth,  with  the  concurrence  of  the 
Immigration  and  Naturalization  Service, 
the  Department's  interpretation  of  the 
temporary  visitor  for  business 
nonimmigrant  classification  regulations 
adopted  by  the  Service  in  its  final  rule  of 
December  9, 1986,  51  FR  44266.  The 
Department  interprets  the  Service's 
regulations  to  bar  certain  nonimmigrant 
aliens  from  obtaining  a  B-1  temporary 
visitor  for  business  classification  under 
the  provisions  of  section  101(a)(15)(B)  of 
the  Immigration  and  Nationality  Act. 
This  proposed  rule  would  amend  22  CFR 
41.25(b)  in  order  to  make  the 
Department's  visa  issuing  poHcies 
consistent  with  the  Service's 
regulations.  The  rule  would  a^ect  a 
small  number  of  aliens  who  seek  to 
enter  the  United  States  temporarily  to 
perform  building  and  construction  work. 
DATES:  Written  comments  must  be 
submitted  in  duplicate  on  or  before  May 
14, 1987. 

ADDRESS:  Chief.  Legislation  and 
Regulations  Division.  Visa  Office,  Room 
1338,  Department  of  State,  Washington, 
DC  20520. 

FOR  FURTHER  INFORMATION  CONTACT 

Rudolph  Henderson.  Legal  Adviser's 
Office,  Department  of  State, 
Washington,  DC  20520,  (202)  647-4415. 
SUPPtEMENTARY  INFORMATION:  On 

December  9, 1986,  the  Immigration  and 
Naturalization  Service  published  a  final 
rule  barring  classification  and  admission 
as  temporary  visitors  for  business  of 
aliens  seeking  to  enter  the  United  States 
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to  perform  building  or  construction 
work.  The  background  of  this  rule  is 
explained  in  the  Supplementary 
Information  published  with  the  Gnal 
rule. 

The  Department  has  a  responsibility 
to  coordinate  with  the  Immigration  and 
Naturalization  Service  issues  involving 
certain  visa-issuance  practices.  In  this 
instance  the  Department  believes  visa 
issuing  procedures  under  §  41.25(b] 
require  such  coordination. 

In  the  course  of  preparing  comparable 
amendments  to  the  Department's 
regulations  concern  was  raised  as  to 
whether  certain  language  in  the 
preamble  of  the  Service's  final  rule 
would  suggest  an  exception  of  the  denial 
of  B-1  nonimmigrant  status  to  building 
or  construction  workers  entering  the 
United  States  for  the  purpose  of 
performing  after-sale  installation  and 
service,  or  warranty  work  after 
installation,  provided  the  building  or 
construction  worker  met  the  conditions 
set  forth  in  the  Service's  final  rule.  The 
Service,  however,  has  confirmed  that 
the  December  9, 1986  amendment  to  8 
CFR  214^b}  precludes  B-1 
nonimmigrant  status  to  any  alien 
seeking  to  enter  the  United  States  to 
perform  building  or  construction  work, 
whether  on-site  or  in-plant,  subject  only 
to  an  exception  for  supervision  and 
training  as  described  in  its  final  rule. 
The  Service  does  not  read  the  December 
9  amendment  to  allow  an  additional 
exception  for  building  or  construction 
work  incident  to  after-sale  installation 
and  service  or  other  warranty  work 
after  installation. 

Consular  officers  abroad  are  aware  of 
and  are  prepared  to  conform  with  the 
revised  rule.  Accordingly,  this  proposed 
rule  is  intended  to  conform  with  the 
Service's  revised  regulations. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

list  of  Subjects  in  22  CFR  Part  41 

Visas,  Temporary  visitors. 
Nonimmigrants. 

PART  41— NONIMMIGRANT 
CLASSES— TEMPORARY  VISITORS 

In  view  of  the  foregoing,  S  41.25  in 
Part  41  would  be  amended  as  follows: 

1.  The  authority  citation  for  Part  41 
continues  to  read: 

Authority:  Sec.  104,  66  Stat.  174.  8  U.S.C. 
1104:  Sec.  109(b)(1).  91  Stat.  847. 

2.  A  new  sentence  would  be  inserted 
following  the  second  sentence  in 

{  41.25(b],  as  follows: 


§  41^    Twnporary  vtottors  for  iMMkieM  or 
pl«as«r«. 

•        «         «        *        • 

(b)  *  *  *  For  the  purposes  of  this 
section  building  or  construction  work, 
whether  on-site  or  in-plant.  shall  be 
deemed  to  constitute  purely  local 
employment  or  labor  for  hire;  provided 
that  the  supervision  or  training  of  others 
engaged  in  building  or  construction 
work  (but  not  the  actual  performance  of 
any  such  building  or  construction  work] 
shall  not  be  deemed  to  constitute  purely 
local  employment  or  labor  for  hire.  *  *  * 
***** 

Dated:  March  24. 1987. 
Joan  M.  Claik, 

Assistant  Secretary  for  Consular  Affairs. 
[PR  E)oc.  87-6246  Filed  4-13-B7;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on  an 
Amendment  to  ttie  Nortti  Dakota 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  peroid 
and  for  a  public  hearing  on  the 
adequacy  of  an  amendment  submitted 
by  the  State  of  North  Dakota  to  amend 
its  permanent  regulatory  program  which 
was  approved  by  the  Secretary  of  the 
Interior  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  modifications  to  North 
Dakota  Administrative  Code  (NDAC) 
Article  69-05.2  on  performance  bonds 
and  liability  insurance,  postmining  land 
use,  and  signs  and  markers. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendment 
is  available  for  public  inspection,  the 
comaient  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  amendment, 
and  information  pertinent  to  the  public 
hearing. 

DATts:  Written  comments  not  received 
on  or  before  4:00  p.m.  on  May  14, 1987 
will  not  necessarily  be  considered.  A 
public  hearing  on  the  proposal  will  be 
held,  if  requested,  on  May  11, 1967,  at 
the  address  listed  below  under 
"ADDRESSES".  Any  person  interested  m 


maiung  an  oral  or  written  presentation 
at  the  hearing  should  contact  Mr.  Jerry 
R.  Ennis  at  the  OSMRE  Casper  Field 
Office  by  4.-00  p.m.  on  April  29, 1987.  If 
no  one  has  contacted  Mr.  Ennis  to 
express  an  interest  in  participating  in 
the  hearing  by  that  date,  the  hearing  will 
not  be  held.  If  only  one  person  has  so 
contacted  Mr.  Ennis,  a  public  meeting, 
rather  than  the  hearing,  may  be  held  and 
the  results  of  the  meeting  included  in  the 
Administrative  Record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Mr.  Jerry 
R.  Ennis,  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Casper  Field  Office,  Federal  Building, 
100  East  "B"  Street.  Room  2128,  Casper, 
Wyoming  82601-1918. 

The  public  hearing,  if  requested,  will 
be  held  at  the  North  Dakota  Capitol 
Building.  Bismarck.  North  Dakota  58505. 

See  "SUPPLEMENTARY  INFORMATION" 

for  address  where  copies  of  the  North 
Dakota  program  amendment,  the  North 
Dakota  program,  and  the  administrative 
record  on  the  North  Dakota  program  are 
available.  Each  requester  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  program  amendment  by 
contacting  the  OSMRE  Casper  Field 
Office  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jerry  R.  Ennis,  Director.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Casper  Field  Office, 
Federal  Building,  100  East  "B"  Street 
Room  2128,  Casper,  Wyoming  82601- 
1918;  Telephone:  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  North  Dakota  program 
amendment,  the  North  Dakota  program, 
and  the  administrative  record  on  the 
North  Dakota  program  are  available  for 
public  review  and  copying  at  the 
OSMRE  office  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  excluding  holidays. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Record  1100  L  Street  NW.,  Room  5124. 
Washington,  DC  20240 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  100  East  "B"  Street, 
Room  212a  Casper.  Wyoming  82601- 
19ia 

North  Dakota  Public  Service 
Conunission.  Reclamation  Division, 
Capitol  Building,  Bismarck,  North 
Dakota  58505. 

Background 

Information  concerning  the  general 
background  on  the  permanent  program, 
general  background  on  the  State 
program  approval  process,  general 


Federal  Register  /  Vol.  52.  No.  71  /  Tuesday.  April  14.  1987  /  Proposed  Rules 


12003 


background  on  the  North  Dakota 
program  submission,  Secretary's 
findings,  disposition  of  public  comments, 
and  Secretary's  decision  of  conditional 
approval  can  be  found  in  the  December 
IS,  1980  Federal  Register  (45  FR  82214]. 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
934.11  and  934.15. 

Proposed  Amendment 

On  February  17. 1987.  the  State  of 
North  Dakota  submitted  to  OSMRE  an 
amendment  to  its  approved  permanent 
regulatory  program.  The  amendment 
consists  of  revisions  to  the  approved 
North  Dakota  regulations.  The  amended 
section  of  the  regulations  and  brief 
description  of  the  amended  subject  area 
is  as  follows:  Section  69-05.2-12 — 
performance  bonds — liability  insurance; 
section  69-05.2-13-04— performance 
standards — general  requirements — signs 
and  markers;  and  section  69-05.2-23 — 
performance  standards — postmining 
land  use. 

OSMRE  is  seeking  comment  on 
whether  North  Dakota's  proposed 
revisions  to  its  regulations  are  in 
accordance  with  SMCRA  and  no  less 
effective  than  the  requirements  of  the 
revised  Federal  regulations  and  satisfy 
the  criteria  for  approval  of  State 
program  amendments  at  30  CFR  732.15 
and  732.17. 

The  full  text  of  the  proposed  program 
modifications  submitted  by  North 
Dakota  for  OSMRE's  consideration  is 
available  for  public  review  at  the 
addresses  listed  under 
"SUPPLEMENTARY  INFORMATION". 

Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act.  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act.  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (0MB)  granted  OSMRE  an 
exemption  from  sections  3. 4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  smaH  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.601e/se9.). 


This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act.  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  934 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  April  3. 1987. 
Raymond  L  Lowrie, 

Assistant  Director,  Western  Field  Operations, 

Office  of  Surface  Mining  Reclamation  and 

Enforcement 

(FR  Doc  87-8237  Filed  4-13-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  ttte  Secretary 
31  CFR  Part  1 

Privacy  Act;  Disclosure  of  Records 

agency:  Department  of  the  Treasury. 
action:  Proposed  rulemaking. 

SUMMARY:  This  document  revises  and 
updates  Part  1 — Disclosure  of  Records. 
This  Part,  including  its  appendices,  is 
being  published  in  its  entirety  with  the 
exception  of  S  1-36  which  includes  only 
technical  amendments  such  as  name 
changes,  omission  of  obsolete  systems 
of  records,  editorial  changes,  and 
organizational  updates.  These 
amendments  to  §  1.36  are  being 
published  in  this  issue  under  a  notice  of 
final  rulemaking. 

DATE:  Submit  comments  by  April  24, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  De  Piazza,  Departmental 
Disclosure  Officer,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue. 
NW,  Washington,  DC  20220,  Telephone: 
{202)56ft-2789. 

SUPPUSMENTARY  INFORMATION:  This  part 
includes  provisions  for  processing  FOIA 
requests  involving  records  of  submitters 
of  business  information.  This  is  included 
in  S  1.6,  Business  information.  Fees  for 
services,  originally  in  S  1-6,  has  been 
renumbered  i  1.7  and  fee  provisions  of 
the  Freedom  of  Information  Reform  Act 
of  1986  (Pub.  L.  99-570)  have  also  been 
included  in  this  section.  Subpart  B, 
previously  entitled  Under  other 
Provisions,  has  been  renamed  Other 
Disclosure  Provisions  and  renumbered. 


Subpart  C.  previously  entitled  Records 
Pertaining  to  Individuals,  has  been 
renamed  Privacy  Act.  Section  1.23,  has 
been  revised  to  include  subsection  (d) 
which  spells  out  the  requirement  that 
Treasury  components  perform  periodic 
reviews  of  their  compliance  with  the 
Privacy  Act  and  be  prepared  to  report  to 
the  Departmental  Disclosure  Branch 
upon  request  the  results  of  these 
reviews.  These  include  reviews  of 
routine  uses,  exempt  Privacy  Act 
systems,  ongoing  matching  programs, 
training  practices,  and  system  of  records 
notices,  all  within  the  time  frames 
stipulated. 

This  document  includes  numerous 
editorial  changes,  for  example:  portions 
have  been  rewritten  for  clarity; 
organizational  updates  have  been  made 
to  include  address  changes,  changes  in 
names  of  offices,  and  titles  as  a  result  of 
reorganizations;  procedures  for 
processing  requests  have  been  more 
specifically  spelled  out;  and  S  1.33 
which  referenced  the  Privacy  Protection 
Study  Commission  has  been  omitted. 
The  subsequent  §§  1.34, 1.35.  and  1.36 
have  not  been  renumbered. 

The  Department  of  the  Treasury  has 
determined  that  this  revision  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291,  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  90-354) 
and  does  not  contain  additional 
reporting  or  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L  96-511). 

List  of  Subjects  in  31  CFR  Part  1 

Freedom  of  Information  Act,  Privacy. 

Dated:  April  0, 1987. 

lohn  F.W.  Rogers, 

Assistant  Secretary  of  the  Treasury 
(Management). 

Part  1  is  amended  by  revising  Subpart 
A,  Subpart  B,  and  §§  1.20—1.35  and 
Appendices  A — L  of  Subpart  C  to  read 
as  follows:  (Part  1.36  is  being  amended 
in  a  separate  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

PART  1— DISCLOSURE  OF  RECORDS 

Subpart  A— Freedom  of  Information  Act 

Sec. 

1.1  General. 

1.2  Information  made  available. 

1.3  Publication  in  the  Federal  Register. 

1.4  Public  inspection  and  copying. 

1.5  Speciflc  requests  for  other  records. 

1.6  Business  information. 

1.7  Fees  for  services. 
Appendix  A — Departmental  Offices 
Appendix  B^Intemai  Revenue  Service 
Appendix  C — United  States  Customs  Service 
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Appendix  D — United  States  Secret  Service 

Appendix  E — Bureau  of  Alcohol,  Tobacco 

and  Firearms 
Appendix  F — Bureau  of  Engraving  and 

Printing 
Appendix  C — Financial  Management  Service 
Appendix  H — United  States  Mint 
Appendix  I — Bureau  of  the  P'ublic  Debt 
Appendix  ] — Office  of  the  Comptroller  of  the 

Currency 
Appendix  K — United  States  Savings  Bonds 

Division 
Appendix  L — Federal  Law  Enforcement 

Training  Center 
Appendix  M^-Office  of  the  Assistant 

Secretary  for  Tax  Policy 

Support  B — Other  Disclosure  provisions 

1.8  Scope. 

1.9  Records  not  to  be  otherwise  withdrawn 
or  disclosed. 

1.10  Oral  information. 

1.11  Testimony  or  the  production  of  records 
in  a  court  or  other  proceeding. 

1.12  Regulations  not  applicable  to  official 
request. 

Subpart  C— Privacy  Act 

1.20  Purpose  and  scope  of  regulations. 

1.21  Definitions. 

1.22  Requirements  relating  to  systems  of 
records. 

1.23  Publication  in  the  Federal  Register — 
Notices  of  systems  of  records,  general 
exemptions,  specific  exemptions,  review 
of  all  systems. 

1.24  Disclosure  of  records  to  person  other 
than  the  individual  to  whom  they  pertain. 

1.25  Accounting  of  disclosures. 

1.26  F*rocedures  for  notification  and  access 
to  records  pertaining  to  individuals — 
format  and  fees  for  request  for  access. 

1.27  Procedures  for  amendment  of  records 
pertaining  to  individuals — format,  agency 
review  and  appeal  from  initial  adverse 
agency  determination. 

1.28  Training,  rules  of  conduct  penalties  for 
non-compliance. 

1.29  Records  transferred  to  Federal  Records 
Center  or  National  Archives  of  the 
United  States. 

1.30  Application  to  system  of  records 
maintained  by  Government  contractors. 

1.31  Sale  or  rental  of  mailing  lists. 

1.32  Use  and  disclosure  of  social  security 
numbers. 

1.34  Guardianship. 

1.35  Information  forms. 

1.36  Systems  exempt  in  whole  or  in  part 
from  provisions  of  5  U.S.C.  552a  and  this 
part. 

Appendix  A — Departmental  Offices 
Appendix  B— Internal  Revenue  Service 
Appendix  C — United  States  Customs  Service 
Appendix  D — United  States  Secret  Service 
Appendix  E — Bureau  of  Alcohol,  Tobacco 

and  Firearms 
Appendix  F — Bureau  of  Engraving  and 

Printing 
Appendix  G — Financial  Management  Service 
Appendix  H — United  States  Mint 
Appendix  I— Bureau  of  the  Public  Debt 
Appendix  ] — Office  of  the  Comptroller  of  the 

Currency 
Appendix  K — United  States  Savings  Bonds 
_       Division 


Appendix  L — Federal  Law  Enforcement 
Training  Center 
Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552.  as 
amen<)ed.  Subpart  C  alao  isstied  under  5 
U.S.C.  552a. 


Subpart  A- 
Act 


-Fr«edom  of  InfonnatkMi 


§  1.1    General 

(a)  General.  This  subpart  contains  the 
i^gulations  of  the  Department  of  the 
Treasury  implementing  the  Freedom  of 
Information  Act  ("FOIA").  5  U.S.C.  552. 
Information  customarily  furnished  to  the 
public  in  the  regular  course  of  the 
perfoimance  of  official  duties  may 
continue  to  be  furnished  to  the  public 
without  complying  with  this  subpart, 
provided  that  the  furnishing  of  such 
information  would  not  violate  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  and 
would  not  be  inconsistent  with  other 
subparts  of  this  part.  To  the  extent 
permitted  by  other  laws,  the  Department 
will  also  consider  making  available 
records  which  it  is  permitted  to  withhold 
under  the  FOIA  if  it  determines  that 
such  disclosures  would  be  in  the  public 
interest. 

(b)  As  used  in  this  subpart,  the 
following  terms  shall  have  the  following 
meanings: 

(1)  "Appeal"  means  the  appeal  by  a 
requester  of  an  adverse  determination  of 
the  request,  as  described  in  5  U.S.C. 

552(a)(6){AKii). 

(2)  "Agency"  has  the  meaning  given  in 
5  U.&C.  551(1)  and  5  U.S.C.  552(e). 

(3)  "Component"  means  each  separate 
bureau  or  office  of  the  Department  of  the 
Treasury. 

(4)  "Request"  means  any  request  for 
reconds  made  pursuant  to  5  U.S.C. 
552(a)(3) 

(5)  "Requester"  means  any  person 
who  makes  a  request  to  a  component. 

(6)  "Business  information"  means 
trade  secrets  or  other  commercial  or 
finaiKial  information. 

(7)  "Business  submitter"  means  any 
commercial  entity  which  provides 
business  information  to  the  Department 
of  the  Treasury  or  its  components  and 
which  has  a  proprietary  interest  in  the 
infortnation. 

(c)  Components  of  the  Department  of 
the  Treasury  shall  comply  with  the  time 
limits  set  forth  in  the  FOLA  for 
responding  to  and  processing  requests 
and  appeals,  unless  there  are 
exceptional  circumstances  within  the 
meaning  of  5  U.S.C.  552(aK6)(C).  A 
component  shall  notify  a  requester 
whenever  the  component  is  unable  to 
respond  to  or  process  the  request  or 
appeal  within  the  time  limits  established 
by  the  FOIA  Components  shall  respond 
to  add  process  requests  and  appeals  in 


their  approximate  order  of  receipt,  to  the 
extent  consistent  with  sound 
administrative  practice. 

(d)  Purpose  and  scope  of  regulations. 
These  regulations  apply  to  ail 
components  of  the  Department  of  the 
Treasury.  Any  reference  in  this  subpart 
to  the  Department  or  its  officials, 
employees,  or  records  shall  be  deemed 
to  refer  also  to  the  components  or  their 
officials,  employees,  or  records.  In  order 
that  interested  parties  may  more  readily 
find  them,  the  components  of  the 
Department  are  hereby  authorized  to 
reprint  these  regulations  in  their  entirety 
(less  any  appendices  not  applicable  to 
the  unit  in  question)  in  those  titles  of  the 
Code  of  Federal  Regulations  which 
normally  contain  regulations  applicable 
to  each  component.  In  connection  with 
such  republication,  components  may 
supplement  and  implement  these 
regulations  with  materials  applicable 
only  to  the  component  in  question, 
provided  such  additional  material  is  not 
inconsistent  with  this  part.  In  the  event 
of  any  actual  or  apparent  inconsistency, 
these  Departmental  regulations  should 
govern.  Persons  interested  in  the  records 
of  a  particular  component  should, 
therefore,  also  consult  the  Code  of 
Federal  Regulations  for  any  rules  or 
regulations  promulgated  specifically 
with  respect  to  that  component.  (See 
Appendices  in  this  subpart  for  cross 
references.)  The  head  of  each 
component  is  hereby  also  authorized  to 
substitute  the  officials  designated  and 
change  the  addresses  specified  in  the 
appendix  to  this  subpart  applicable  to 
the  component.  The  components  of  the 
Department  of  the  Treasury  for  the 
purposes  of  this  part  are: 

(1)  The  Departmental  Offices,  which 
include  the  offices  of: 

(i)  The  Secretary  of  the  Treasury, 
including  immediate  staff; 

(ii)  The  Deputy  Secretary  of  the 
Treasury,  including  immediate  staff; 

(ill)  The  Under  Secretary  of  the 
Treasury  for  Finance,  including 
immediate  staff; 

(iv)  The  Fiscal  Assistant  Secretary, 
including  immediate  staff; 

(v)  The  Assistant  Secretary  of  the 
Treasury  for  Economic  Policy  and  all 
other  offices  reporting  to  such  official, 
including  immeidiate  staff; 

(vi)  The  General  Counsel  and  also  the 
Legal  Division,  except  legal  counsel  to 
the  components  listed  in  paragraphs  (ix) 
and  (2)  through  (12)  of  this  section; 

(vii)  The  Assistant  Secretary  of  the 
Treasury  for  International  Affairs  and 
all  offices  reporting  to  such  official, 
including  immediate  staff; 

(viii)  Tlie  Treasurer  of  the  United 
States,  including  immediate  staff; 
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(ixj  The  Assistant  Secretary  of  the 
Treasury  for  Tax  Policy,  including 
immediate  staff  and  all  offices  reporting 
to  such  official; 

(x]  The  Assistant  Secretary  of  the 
Treasury  for  Management,  and  all 
offices  reporting  to  such  official, 
including  hnmediate  staff; 

(xi)  The  Assistant  Secretary  of  the 
Treasury  for  Domestic  Finance  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(xii)  The  Assistant  Secretary  of  the 
Treasury  for  Legislative  Affairs, 
including  immediate  staff; 

(xiii)  The  Assistant  Secretary  of  the 
Treasury  for  Public  Affairs  and  Public 
Liaison,  including  immediate  staff; 

(xiv)  The  Assistant  Secretary  of  the 
Treasury  for  Enforcement  and  all  offices 
reporting  to  snch  official,  including 
immediate  staff; 

(xv)  The  Sproial  Assistant  to  the 
Secretary  (National  Security),  including 
immediate  staff; 

(xvi)  The  Inspector  General  and  all 
offices  reporting  to  such  official, 
including  immediate  office. 

(2)  The  Bureau  of  Alcohol,  Tobacco 
and  Firearms; 

(3)  The  Office  of  the  Comptroller  of 
the  Currency; 

(4)  The  United  States  Customs 
Service; 

(5)  The  Bureau  of  Engraving  and 
Printing; 

(6)  The  Federal  Law  Enforcement 
Training  Center; 

(7)  The  Fmancial  Management 
Service; 

(8)  The  Internal  Revenue  Service; 

(9)  The  United  States  Mint 

(10)  The  Bureau  of  the  Public  Debt; 

(11)  The  United  States  Savings  Bonds 
Division; 

(12)  The  United  States  Secret  Service: 
For  purposes  of  this  subpart,  the  office 
of  legal  counsel  for  the  components 
listed  in  paragraphs  (d)  (2).  (3),  (4),  (5). 
(7).  (B).  (9).  (10).  and  (12)  of  this  section 
are  to  be  considered  a  part  of  their 
respective  components.  Any  office, 
which  is  now  in  existence  or  may 
hereafter  be  established,  which  is  not 
specifically  listed  or  known  to  be  a 
component  of  any  of  those  listed  above, 
shall  be  deemed  a  part  of  the 
Departmental  Offices  for  the  purpose  of 
making  requests  for  records  under  these 
regulations. 

§1.2    Information  made  avaMatrts. 

(a)  General.  Section  552  of  Title  5  of 
the  United  States  Code  provides  for 
access  to  information  and  records 
developed  or  maintained  by  Federal 
agencies.  Generally,  this  section  divides 
agency  information  into  three  major 
categories  and  provides  methods  by 
which  each  category  is  to  be  made 


available  to  the  publia  The  three  major 
categories,  for  which  the  disclosure 
requirements  of  the  components  of  the 
Department  of  the  Treasury  are  set  forth 
in  this  subpart,  are  as  follows: 

(1)  Information  required  to  be 
published  in  the  Federal  Register  (see 
§  1.3  below); 

(2)  Infonnation  required  to  be  made 
available  for  public  inspection  and 
copying  or,  in  the  alternative,  to  be 
published  and  offered  for  sale  (see  §  1.4 
below);  and 

(3)  Information  required  to  be  made 
available  to  any  member  of  the  public 
upon  specific  request  (see  §  1.5  below). 
The  provisions  of  section  552  are 
intended  to  assure  the  right  of  the  pubhc 
to  information. 

(b)  Subject  only  to  the  exemptions  set 
forth  in  S  l^c),  the  public  generally  or 
any  member  of  the  public  shall  be 
afforded  access  to  information  or 
records  in  the  possession  of  any 
component  of  the  Department  of  the 
Treasury.  Such  access  shall  be  governed 
by  the  regulations  in  this  subpart  A  and 
any  regulations  of  a  component 
implementing  or  supplementing  them. 

(c)  Exemptions— {1)  In  general.  Under 
5  U.S.C.  552(b),  the  disclosure 
requirements  of  section  552(a)  do  not 
apply  to  certain  matters  which  are; 

(i)(A)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
the  national  defense  or  foreign  policy 
and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  Order  (See 
31  CTR  Part  2); 

(ii)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency: 

(iii)  Specifically  exempted  from 
disclosure  by  statute  (other,  than  5 
U.S.C.  552(b)):  Provided,  that  such 
statute  (A)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or  (B)  establishes  particular 
criteria  for  withholding  or  refers  to 
particular  types  of  matters  to  be 
withheld; 

(iv)  Trade  secrets  and  commercial  or 
financial  infonnation  obtained  from  a 
person  and  privileged  or  confidential; 

(v)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency: 

(vi)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(vii)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information 


(A)  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings 
(see  i  1.2(c)(2);  (B)  would  deprive  a 
person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication;  (C)  could 
reasonably  be  expected  to  cxinstitute  an 
unwarranted  invasion  of  personal 
privacy;  (D)  could  reasonably  be 
expected  to  disclose  the  identity  of  a 
confidential  source  including  a  State, 
local,  or  foreign  agency  or  authority  or 
any  private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source;  (E) 
would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or  (F) 
could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(viii)  Contained  in  or  related  to 
examination,  operating  or  condition 
reports  prepared  by.  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(ix)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(2)(i)  Whenever  a  request  is  made 
which  involves  access  to  records 
described  in  { 1.2(c)(lMviiKA).and— 

(A)  The  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law:  and 

(B)  There  is  a  reason  to  believe  that 
the  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and  disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
the  agency  may,  during  only  such  lime 
as  that  circumstance  continues,  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section. 

(ii)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  under  an 
informant's  name  or  personal  identifier 
are  requested  by  a  third  party  according 
to  the  informant's  name  or  personal 
identifier,  the  agency  may  treat  the 
records  as  not  subject  to  the 
requirements  of  this  section  unless  the 
informant's  status  as  an  informant  has 
been  officially  confirmed. 

(iii)  whenever  a  request  is  made 
which  involves  access  to  records 
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maintained  by  the  Federal  Bureau  of 
Investigation  pertaining  to  foreign 
intelligence  or  counterintelligence,  or 
international  terrorism,  and  the 
existence  of  the  records  is  classified 
information  as  provided  in  subsection 
(b)(1).  the  Bureau  may,  as  long  as  the 
existence  of  the  records  remains 
classified  information,  treat  the  records 
as  not  subject  to  the  requirements  of  this 
section. 

(3)  The  exemptions  set  forth  in 
paragraph  (c)(1)  of  this  section  apply  to 
each  of  the  three  categories  of 
information  set  forth  in  paragraph  (a)  of 
this  section. 

(4)  Segregable  portions  of  records. 
Any  reasonable  segregable  portion  of  a 
record  shall  be  provided  to  any  person, 
after  deletion  of  the  portions  which  are 
exempt  under  5  U.S.C.  552(b)  (see 
paragraph  (c)(1)  of  this  section).  The 
term  "reasonably  segregable  portion"  as 
used  in  this  paragraph  means  any 
portion  of  the  record  which  is  not 
exempt  from  disclosure  by  5  U.S.C. 
552(b)  and  which  after  deletion  of  the 
exempt  material  still  conveys 
meaningful  and  non-misleading 
information. 

(5)  Application  of  exemptions.  Even 
though  an  exemption  described  in 
paragraph  (c)(1)  of  this  section  may  be 
fully  applicable  to  a  matter  in  a 
particular  case,  a  component  of  the 
Department  of  the  Treasury  may,  if  not 
precluded  by  law,  elect  under  the 
circumstances  of  that  case  not  to  apply 
the  exemption.  The  fact  that  the 
exemption  is  not  applied  by  a 
component  in  that  particular  case  will 
have  no  precedential  significance  in 
other  cases,  but  is  merely  an  indication 
that,  in  the  particular  case  involved,  the 
component  finds  no  compelling 
necessity  for  applying  the  exemption. 

§1.3    PuMtcatlon  in  the  Federal  Register. 

(a)  Requirement.  Subject  to  the 
application  of  the  exemptions  described 
in  S  1.2(c)  and  subject  to  the  limitations 
provided  in  paragraph  (b)  of  this  section, 
each  component  of  the  Department  of 
the  Treasury  is  required,  in  conformance 
with  5  U.S.C.  552(a)(1),  to  separately 
state,  publish  and  maintain  current  in 
the  Federal  Register  for  the  guidance  of 
the  public  the  following  information 
with  respect  to  that  component: 

(1)  Descriptions  of  its  central  and  field 
organization  and  the  established  places 
at  which,  the  persons  from  whom,  and 
the  methods  whereby,  the  public  may 
obtain  information,  make  submittals  or 
requests,  or  obtain  decisions. 

(2)  Statements  of  the  general  course 
and  method  by  which  its  functions  are 
channeled  and  determined,  including  the 


nature  and  requirements  of  all  formal 
and  informal  procedures  available. 

(3)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports,  or  examinations: 

(4)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  the 
component;  and 

(5)  Each  amendment,  revision,  or 
repeal  of  matters  referred  to  in 
paragraphs  (a)  (1)  through  (4)  of  this 
section. 

(b)  Limitations — (1)  Incorporation  by 
reference  in  the  Federal  Register.  Matter 
reasonably  available  to  the  class  of 
persons  affected  thereby,  whether  in  a 
private  or  public  publication,  will  be 
deemed  published  in  the  Federal 
Register  for  purposes  of  paragraph  (a)  of 
this  section  when  it  is  incorporated  by 
reference  therein  with  the  approval  of 
the  Director  of  the  Federal  Register.  The 
matter  which  is  incorporated  by 
refereece  must  be  set  forth  in  the  private 
or  public  publication  substantially  in  its 
entirety  and  not  merely  summarized  or 
printed  as  a  synopsis.  Matter,  the 
location  and  scope  of  which  are  familiar 
to  only  a  few  persons  having  a  special 
working  knowledge  of  the  activities  of 
the  Department  of  the  Treasury,  may  not 
be  incorporated  in  the  Federal  Register 
by  reference.  Matter  may  be 
incorporated  by  reference  only  pursuant 
to  the  provisions  of  5  U.S.C.  552(a)(1) 
and  1 CFR  Part  20. 

(2)  Effect  of  failure  to  publish.  Except 
to  the  extent  that  a  person  has  actual 
and  timely  notice  of  the  terms  of  any 
matter  referred  to  in  paragraph  (a)  of 
this  section  which  is  required  to  be 
published  in  the  Federal  Register,  such 
person  is  not  required  in  any  manner  to 
resort  to,  or  be  adversely  affected  by, 
such  matter  if  it  is  not  so  published  or  is 
not  incorporated  by  reference  therein 
pursuant  to  paragraph  (b)(1)  of  this 
section.  Thus,  for  example,  any  such 
matter  which  imposes  an  obligation  and 
which  is  not  so  published  or 
incorporated  by  reference  will  not 
adversely  change  or  affect  a  person's 
rights. 

§  1.4    Put>Uc  inspection  and  copying. 

(a)  In  general.  Subject  to  the 
application  of  the  exemptions  described 
in  S  1.2(c),  each  component  of  the 
Department  of  the  Treasury  is  required 
in  conformance  with  5  U.S.C.  552(a)(2). 
to  make  available  for  public  inspection 
and  copying  or,  in  the  alternative,  to 
promptly  publish  and  offer  for  sale  the 


following  information  with  respect  to 
the  component: 

(1)  Final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders,  if  such  opinions  and  orders  are 
made  in  the  adjudication  of  cases: 

(2)  Those  statements  of  policy  and 
interpretation  which  have  been  adopted 
by  the  component  but  are  not  published 
in  the  Federal  Register,  and 

(3)  Its  administrative  staff  manuals 
and  instructions  to  staff  that  affect  a 
member  of  the  public 

(b)  Indexes.  Each  component  of  the 
Department  of  the  Treasury  is  hereby 
also  required  in  conformance  with  5 
U.S.C.  552(a)(2).  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  identifying  any 
matter  described  in  paragraphs  (a)  (1) 
through  (3)  of  this  section  which  is 
issued,  adopted,  or  promulgated  after 
July  4, 1967,  and  which  is  required  to  be 
made  available  for  public  inspection  or 
published.  In  addition,  each  component 
shall  promptly  publish,  quarterly  or 
more  frequently,  and  distribute  (by  sale 
or  otherwise)  copies  of  each  index  or 
supplement  unless  the  head  of  each 
component  (or  a  delegate)  determines 
by  order  published  in  the  Federal 
Register  that  the  publication  would  be 
unnecessary  and  impractical:  in  which 
case  the  component  shall  nonetheless 
provide  copies  of  the  index  on  request  at 
a  cost  not  to  exceed  the  direct  cost  of 
duplication. 

(c)  Effect  of  failure  to  publish  or  make 
available.  No  matter,  described  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section,  which  is  required  by  this 
paragraph  to  be  made  available  for 
public  inspection  or  published,  may  be 
relied  upon,  used,  or  cited  as  precedent 
by  the  component  against  a  party,  other 
than  an  agency,  unless  that  party  has 
actual  and  timely  notice  of  the  terms  of 
such  matter  or  unless  the  matter  has 
been  indexed  and  either  made  available 
for  inspection  or  published,  as  provided 
by  this  paragraph.  This  paragraph  may 
be  interpreted  to  apply  only  to  matters 
which  have  precedential  significance.  It 
does  not  apply  to  matters  which  have 
been  made  available  pursuant  to  S  1-3. 

(d)  Deletion  of  identifying  details.  To 
prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  a  component  of  the 
Department  of  the  Treasury  may,  in 
accordance  with  5  U.S.C.  552(a)(2). 
delete  identifying  details  contained  in 
any  matter  described  in  paragraphs  (a) 
(1)  through  (3)  of  this  section  before 
making  such  matter  available  for 
inspection  or  publishing  it.  However,  in 
every  case  where  identifying  details  are 
so  deleted,  the  exemption  justifying  the 
deletion  will  be  identified  in  an 
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attachment  to  the  document  from  which 
the  identifying  details  have  been 
deleted. 

(e)  Public  reading  rooms.  Each 
component  of  the  Department  of  the 
Treasury  shall  make  available  for 
inspection  and  copying,  in  a  reading 
room  or  otherwise,  the  matters 
described  in  paragraphs  (a)  (1)  through 
(3)  of  this  section  which  are  required  by 
such  paragraph  (a]  to  be  made  available 
for  public  inspection  or  published  in  the 
current  indexes  such  matters.  Facilities 
shall  be  provided  whereby  a  person  may 
inspect  the  material  and  obtain  copies  of 
that  which  is  shelved.  Fees  shall  not  be 
charged  for  access  to  materials,  but  fees 
are  to  be  charged  in  accordance  with 
§  1.7  for  copies  of  material  provided  to 
the  person.  (See  the  appendices  to  this 
subpart  for  the  location  of  established 
reading  rooms  of  components  of  the 
Department  of  the  Treasury.) 

§13    SpecHic  requests  for  other  racords. 

(a)  In  general.  Except  for  records 
made  available  under  §§  1.3  and  1.4, 
above,  but  subject  to  the  application  of 
the  exemptions  described  in  §  1.2(c) 
above,  each  component  of  the 
Department  of  the  Treasury  shall 
promptly  make  the  requested  records 
available  to  any  person  in  conformance 
with  5  U.S.C.  552(a)(3).  The  request  must 
be  for  reasonably  described  records  and 
conform  in  every  respect  with  the  rules 
and  procedures  of  this  subpart  A, 
particularly  this  section,  §  1.7  and  the 
applicable  appendix  to  this  subpart.  Any 
request  or  any  appeal  from  the  initial 
denial  of  a  request  that  does  not  comply 
with  the  foregoing  requirements  and 
those  set  forth  elsewhere  in  subpart  A 
will  not  be  considered  subject  to  the 
time  constraints  of  paragraphs  (g),  (h), 
and  (i)  of  this  section,  unless  and  until 
the  request  is  amended  to  comply. 
Components  shall  promptly  advise  the 
requester  in  what  respect  Uie  request  or 
appeal  is  de&cient  so  that  it  may  be 
resubmitted  or  amended  for 
consideration  in  accordance  with  this 
subpart.  When  the  request  conforms 
with  the  requirements  of  this  subpart, 
components  shall  make  every 
reasonable  effort  to  comply  with  the 
request  within  the  time  constraints.  This 
subpart  applies  only  to  existing  records 
in  the  possession  or  control  of  the 
component.  There  is  no  requirement  that 
records  be  created  or  data  processed  in 
a  format  other  than  required  for 
governmental  purposes  in  order  to 
comply  with  a  request  for  records. 

(b)  Requests  for  records  not  in  control 
of  component  (1)  When  the  record 
requested  is  in  the  possession  or  under 
the  control  of  a  component  of  the 
Department  other  than  the  office  to 


whom  the  request  is  addressed,  the 
request  for  the  record  shall  immediately 
be  transferred  to  the  appropriate 
component  and  the  requester  notified  to 
that  effect.  This  referral  shall  not  be 
considered  a  denial  of  access  within  the 
meaning  of  these  regulations.  The 
component  of  the  Department  to  whom 
this  referral  is  made  shall  treat  this 
request  as  a  new  request  addressed  to  it 
and  the  time  limits  for  response  set  forth 
by  paragraph  (g)(1)  of  this  section  shall 
begin  when  the  referral  is  received  by 
the  designated  office  or  officer  of  the 
component.  Where  the  request  is  for  a 
record  which  is  not  in  the  possession  or 
control  of  any  component  of  the 
Department  of  the  Treasury,  the 
requester  shall  be  so  advised  and  the 
request  shall  be  returned  to  the 
requester. 

(2)  When  an  unclassified  record 
created  by  another  agency  or  another 
Treasury  component  is  in  the  possession 
of  a  component  of  the  Department  of  the 
Treasury,  and  that  record  is  requested 
under  the  FOIA.  the  responsible 
Treasury  official  shall  refer  the  record  to 
the  agency  or  Treasury  component 
originating  the  record  for  a  direct 
response  to  the  requester  The  requester 
shall  be  informed  of  the  referral. 

(3)  When  a  classified  record 
originated  by  another  agency  or  another 
component  of  the  Department  is  in  the 
possession  of  a  component  of  the 
Department  of  the  Treasury,  and  a  FOIA 
request  for  that  record  is  received,  the 
request  shall  be  referred  to  the 
originating  Department,  agency,  or 
component  of  the  Department  for  a 
direct  response.  This  is  not  a  denial  of  a 
FOIA  request;  thus  no  appeal  rights 
accrue  to  the  requester. 

(4)  When  a  FOIA  request  is  received 
for  a  record  created  by  a  component  of 
the  Department  that  includes 
information  originated  by  another 
component  of  the  Department  or  another 
agency,  the  record  shall  be  referred  to 
the  originating  agency  or  component  of 
the  Department  for  review,  coordination, 
and  concurrence.  The  Department 
component  shall  not  release  or  deny 
such  records  without  prior  consultation 
with  the  other  component  or  agency. 

(5)  In  certain  instances  and  at  the 
discretion  of  the  Departmental  Offices, 
requests  having  impact  on  two  or  more 
components  of  the  Department  shall  be 
coordinated  by  the  Departmental 
Offices. 

(c)  Form  of  request.  In  order  to  be 
subject  to  the  provisions  of  this  section, 
a  request  for  records  shall: 

(1)  Be  made  in  writing  and  signed  by 
the  person  making  the  request.  A 
request  for  records  shall  also  identify 


the  category  of  the  requester  and  state 
how  the  documents  released  will  be 
used  (See  S  l-7(a)).  There  are  four 
categories  of  requesters: 

(i)  Commercial  use  request.  This 
refers  to  a  request  from  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  properly  belongs  in  this 
category,  the  Departmental  components 
must  determine  the  use  to  which  a 
requester  will  put  the  documents 
requested.  Moreover,  where  a 
component  of  the  Department  has 
reasonable  cause  to  doubt  the  use  to 
which  a  requester  will  put  the  records 
sought,  or  where  that  use  is  not  clear 
from  the  request  itself,  components 
should  seek  additional  clarification 
before  assigning  the  request  to  a  specific 
category. 

(ii)  Educational  institution.  This  refers 
to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(iii)  Non-commercial  scientific 
institution.  This  refers  to  an  institution 
that  is  not  operated  on  a  "commercial" 
basis  as  that  term  is  referenced  in 
paragraph  (c)(l)(i)  of  this  section,  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(iv)  Representative  of  the  news  media. 
This  refers  to  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive. 
Moreover,  as  traditional  methods  of 
news  delivery  evolve  (e.g.,  electronic 
dissemination  of  newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  may  be  regarded  as 
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worKing  lor  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it.  A  publication  contract 
would  be  the  clearest  proof,  but 
components  may  also  look  to  the  past 
publication  record  of  a  requester  in 
making  this  determination. 

(2)  State  that  it  is  made  pursuant  to 
the  Freedom  of  Information  Act.  5  U.S.C. 
552  or  these  regulations; 

(3)  Be  addressed  to  the  component 
that  maintains  the  record.  The  request 
should  be  sent  to  the  component  at  its 
proper  address.  Both  the  envelope  and 
the  request  itself  should  be  clearly 
marked  "Freedom  of  Information  Act 
Request,"  and  addressed  to  the 
appropriate  component.  See  the 
appendices  to  this  subpart  for  the  office 
or  officer  to  which  requests  shall  be 
addressed  for  each  component.  A 
requester  in  need  of  guidance  in  defining 
a  request  or  determining  the  proper 
component  to  which  a  request  should  be 
sent  may  write  to  Disclosure  Branch, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue.  NW,  Washington, 
DC  20220.  Requests  for  certain  historical 
records  must  be  directed  to  National 
Archives  in  accordance  with  its 
regulations; 

(4)  Reasonably  describe  the  records  in 
accordance  with  paragraph  (d)  of  this 
section; 

(5)  Set  forth  the  address  where  the 
person  making  the  request  wants  to  be 
notified  about  whether  or  not  the 
request  will  be  granted; 

(6)  State  whether  the  requester  wishes 
to  inspect  the  records  or  desires  to  have 
a  copy  made  and  furnished  without  first 
inspecting  them;  and 

(7)  State  the  firm  agreement  of  the 
requester  to  pay  the  fees  for  duplication, 
search,  and/or  review  as  may  ultimately 
be  determined  in  accordance  with  §  1.7, 
or  request  that  such  fees  be  reduced  or 
waived  and  state  the  justification  for 
such  request  (see  Sec.  1.7(d)). 

The  requester  shall  be  promptly  advised 
of  the  estimate  of  fees  due  and  asked  to 
agree  to  pay  this  amount,  when: 

(i)  The  initial  request  does  not  stale  a 
firm  agreement  to  pay  fees,  but  instead 
places  an  upper  limit  on  the  amount  the 
requester  agrees  to  pay,  and  this  upper 
limit  exceeds  the  limitations  in  §  1.7(a) 
and  is  likely  to  be  lower  than  the  fees 
ultimately  estimated  to  be  due;  or 

(ii)  The  requester  asks  for  an  estimate 
of  the  fees  to  be  charged. 

Where  the  initial  request  includes  a 
request  for  reduction  or  waiver  of  fees, 
the  responsible  official  shall  determine 
whether  to  grant  the  request  for 
reduction  or  waiver  in  accordance  with 


§  1.7(d)  below  and  notify  the  requester 
of  this  decision.  If  the  decision  results  in 
the  requester  being  liable  for  all  or  part 
of  the  fees  normally  due,  ask  the 
requester  to  agree  to  pay  the  amount  so 
determined.  The  requirements  of  this 
paragraph  (c)  will  not  be  considered  met 
until  the  requester  has  explicitly  agreed 
to  pay  the  fees  applicable  to  the  request 
for  records,  if  any,  or  has  made  payment 
in  advance  of  the  fees  estimated  to  be 
due,  see  S  l-7(f). 

(d)  Reasonable  description  of  records. 
(1)  The  request  for  records  must 
describe  the  records  in  reasonably 
sufficient  detail  to  enable  the 
Department  of  the  Treasury  employees 
who  are  familiar  with  the  subject  area  of 
the  request  to  locate  the  records  without 
placing  an  unreasonable  burden  upon 
the  component.  Whenever  possible,  a 
request  should  include  specific 
information  about  each  record  sought, 
such  as  the  date,  fitle  or  name,  author, 
recipients,  and  subject  matter  of  the 
record.  In  addition,  if  the  request  seeks 
records  pertaining  to  pending  litigation, 
the  request  should  indicate  the  title  of 
the  case,  the  court  in  which  the  case 
was  f3ed,  and  the  nature  of  the  case.  If  a 
component  determines  that  the  request 
does  not  reasonably  describe  the 
records  sought,  the  requester  shall  be 
given  an  opportunity  to  refine  the 
request.  Such  opportunity  may,  where 
desirable,  involve  a  conference  with 
knowledgeable  Department  of  the 
Treasury  personnel.  The  reasonable 
description  requirement  shall  not  be 
used  by  officers  or  employees  of  the 
Department  of  the  Treasury  as  a  device 
for  inyjroperly  withholding  records  from 
the  public. 

(2)  The  Department  of  the  Treasury 
will  make  every  reasonable  effort  to 
comply  fully  with  all  requests  for  access 
to  records  subject  only  to  any  applicable 
exemption  set  forth  in  §  1.2(c).  However, 
in  any  situation  in  which  it  is 
determined  that  a  request  for 
voluminous  records  would  unduly 
burden  and  interfere  with  the  operations 
of  a  component,  the  person  making  the 
request  will  be  asked  to  be  more  specific 
and  to  narrow  the  request.  In  addition, 
the  person  making  the  request  will  also 
be  asked  to  agree  on  an  orderly 
procedure  for  producing  the  requested 
records  in  order  to  satisfy  the  request 
without  adversely  affecting  agency 
operations. 

(e)  Date  of  receipt  of  request.  A 
request  for  records  shall  be  considered 
to  have  been  received  for  purposes  of 
this  subpart  on  the  later  of  the  dates  on 
which: 

(1)  The  requirements  of  paragraph  (c) 
of  this  section  have  been  satisfied,  and, 
where  applicable. 


(2)  The  requester  has  agreed  in 
writing,  to  pay  the  fees  for  search  and 
duplication  determined  due  in 
accordance  with  S  1.7,  or 

(3)  The  fiees  have  been  waived  in 
accordance  with  $  1.7(d),  or 

(4)  Payment  in  advance  has  been 
received  from  the  requester,  when 
required  in  accordance  with  §  1.7(f). 
Requests  for  records,  including 
prepayment,  shall  be  promptly  stamped 
with  the  date  of  receipt  by  the  office 
prescribed  in  the  appropriate  appendix. 
A  final  notification  of  waiver  of  fees  will 
be  stamped  with  the  date  of  transmittal 
by  the  appropriate  office.  For  purposes 
of  this  subpart,  the  date  of  receipt  of  the 
request  is  the  latest  of  these  stamped 
dates.  As  soon  as  the  date  of  receipt  has 
been  established,  the  requester  shall  be 
so  informed.  At  this  time  the  requester 
will  also  be  advised  when  to  expect  a 
response  within  the  time  limits  specified 
in  paragraph  (g)(1)  of  this  section,  unless 
extended  as  provided  in  paragraph  (i)(l) 
of  this  section. 

(f)  Search  for  record  requested.  When 
a  request  is  received.  Department  of  the 
Treasury  employees  will  search  to 
identify  and  locate  the  requested 
records.  Where  a  request  includes 
documents  stored  at  the  Federal 
Records  Center,  the  Department  will 
make  reasonable  efforts  to  comply  with 
the  time  constraints  of  the  Act;  however, 
delays  in  processing  these  requests  are 
common  and  will  usually  require 
additional  time.  Searches  for  records 
maintained  in  computerized  form 
include  services  functionally  analogous 
to  searches  for  records  which  are 
maintained  in  a  conventional  form.  A 
component  of  the  Department  of  the 
Treasury  is  not  required  under  5  U.S.C. 
552  to  tabulate  or  compile  information 
for  the  purpose  of  creating  a  record. 

(g)  Initial  determination — (1)  In 
general.  The  officers  designated  in  the 
appendices  to  this  part  will  make  initial 
determinations  either  to  grant  or  to  deny 
in  whole  or  in  part  requests  for  records. 
These  determinations  will  be  made 
within  10  days  excepting  Saturdays, 
Sundays,  and  legal  public  holidays)  after 
the  date  of  receipt  of  the  request,  as 
determined  in  accordance  with 
paragraph  (e)  of  this  section,  unless  the 
designated  officer  invokes  an  extension 
pursuant  to  paragraph  (i)(l)  of  this 
section  or  the  requester  otherwise 
agrees  to  an  extension  of  the  10-day 
time  limitation.  The  requester  will  be 
notified  immediately  of  this 
determination. 

(2)  Granting  of  request.  If  the  request 
is  granted,  and  if  the  person  making  the 
request  wants  a  copy  of  the  requested 
records,  a  copy  of  these  records  shall  be 
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mailed  to  the  requester  by  the 
component  together  with  a  statement  of 
the  fees  for  search  and  duplication, 
either  at  the  time  of  the  determination  or 
shortly  thereafter.  In  certain  unusual 
circumstances,  the  Department  may 
elect  to  coordinate  the  request  involving 
two  or  more  components;  in  such  a  case 
only  one  reply  will  be  prepared.  In  the 
case  of  a  request  for  inspection,  the 
requester  shall  be  notified  in  writing  of 
the  determination,  when  and  where  the 
requested  records  may  be  inspected, 
and  of  the  fees  involved  in  complying 
with  the  request.  The  records  shall  then 
promptly  be  made  available  for 
inspection  at  the  time  and  place  stated 
in  a  manner  that  will  not  interfere  with 
their  use  by  the  Department  of  the 
Treasury  and  will  not  exclude  other 
persons  from  making  inspections.  In 
addition,  reasonable  limitations  may  be 
placed  on  the  number  of  records  which 
may  be  inspected  by  a  person  on  any 
given  date.  The  procedure  for  inspection 
shall  not  unreasonably  disrupt  the 
operations  of  the  component.  The 
person  making  the  request  will  not  be 
allowed  to  remove  the  records  from  the 
room  where  inspection  is  made.  If,  after 
making  inspection,  the  person  making 
the  request  desires  copies  of  all  or  a 
portion  of  the  requested  records,  copies 
will  be  furnished  upon  payment  of  the 
established  fees  prescribed  by  {  1-7. 
Fees  shall  be  charged  for  all  search  time 
and  for  copies  made  available  for 
inspection. 

(3)  Denial  of  request.  If  it  is 
determined  that  the  request  for  records 
should  be  denied  (whether  in  whole  or 
in  part  or  subject  to  conditions  or 
exceptions),  the  person  making  the 
request  will  be  so  notified  by  mail.  The 
letter  of  notification  shall  specify  the 
city  or  other  location  where  the 
requested  records  are  situated  (if 
known),  contain  a  statement  of  the 
applicable  exemptions  relied  on  in  not 
granting  the  request,  set  forth  the  name 
and  title  or  position  of  the  responsible 
official,  advise  the  person  making  the 
request  of  the  right  to  administrative 
appeal  in  accordance  with  paragraph  (h) 
of  this  section,  and  specify  the  official  or 
office  to  which  such  appeal  shall  be 
submitted.  Fees  shall  be  charged  for  all 
search  time  except  when  waived,  even  if 
the  time  spent  searching  does  not  yield 
any  records,  or  if  records  are  denied. 

(4)  Inability  to  locate  records  within 
time  limits.  Where  the  records 
requested  cannot  be  located  and 
evaluated  within  the  initial  10-day 
period  or  any  extension  of  that  period  as 
specified  in  paragraph  (i)(l)  of  this 
section,  the  search  for  the  records  shall 
continue.  The  requester  shall  be  notified 


of  this  delay  and  asked  to  agree  to  a 
voluntary  extension  of  time  in  which  to 
locate  the  records.  Agreeing  to  this 
voluntary  extension  of  time  will  not  be 
considered  a  waiver  of  the  requester's 
right  to  appeal  any  denial  of  access 
ultimately  made  or  the  right  to  appeal  in 
the  event  of  the  Department's  failure  to 
comply  with  the  time  extension  granted. 
The  requester  shall  be  advised  that  this 
notification  may  be  considered  a  denial 
of  access  within  the  meaning  of 
paragraph  (g)(3)  of  this  section,  and  be 
provided  with  the  address  to  which  an 
administrative  appeal  may  be 
addressed. 

(h)  Administrative  appeal.  (1)  When  a 
request  for  access  to  records  has  been 
denied  in  whole  or  in  part,  the  requester 
may  appeal  the  denial  at  any  time 
within  35  days  of  receipt  of  a  notice 
denying  the  request  or  the  date  of  the 
letter  transmitting  the  last  records 
released,  whichever  is  later.  The 
requester  may  also  appeal  when  a 
component  fails  to  respond  to  a  request 
within  the  time  limits  set  forth  in  the 
FOIA.  The  administrative  appeal  may 
be  submitted  to  the  official  specified  in 
the  appropriate  appendix  to  this  subpart 
whose  title  and  address  should  also 
have  been  included  in  the  initial 
determination  to  deny  access  to  the 
records.  An  appeal  that  is  improperly 
addressed  will  be  considered  not  to 
have  been  received  by  the  Department 
until  the  office  specified  in  the 
appropriate  appendix  receives  the 
appeal.  The  appeal  shall — 

(i)  Be  made  in  writing  and  signed  by 
the  requester; 

(ii)  Be  addressed  to  and  mailed  or 
hand  delivered,  within  35  days  of  the 
date  of  the  initial  determination,  to  the 
office  or  officer  specified  in  the 
appropriate  appendix  to  this  subpart 
and  also  in  the  initial  determination. 
(See  the  appendices  to  this  subpart  for 
the  address  to  which  appeals  made  by 
mail  should  be  addressed.); 

(iii)  Reasonably  describe,  in 
accordance  with  paragraph  (d)  of  this 
section,  the  records  requested  from  the 
denial  of  access  to  which  an  appeal  is 
being  taken; 

(iv)  Set  forth  the  address  where  the 
requester  desires  to  be  notified  of  the 
determination  on  appeal; 

(v)  Specify  the  date  of  the  initial 
request  and  date  of  the  letter  denying 
the  initial  request;  and 

(vi)  Petition  such  official  to  grant  the 
request  for  records  and  state  any 
supporting  arguments. 

(2)  Appeals  shall  be  promptly  stamped 
with  the  date  of  their  receipt  by  the 
office  to  which  addressed.  This  stamped 
date  will  be  considered  to  be  the  date  of 


receipt  for  all  purposes  of  this  subpart. 
The  receipt  of  the  appeal  shall  be 
acknowledged  by  the  responsible 
official  and  the  requester  advised  of  the 
date  the  appeal  was  received  and  the 
expected  date  of  response.  The 
determination  to  affirm  the  initial  denial 
(in  whole  or  in  part)  or  to  grant  the 
request  for  records  shall  be  made  and 
notification  of  the  determination  mailed 
within  20  days  (exclusive  of  Saturdays. 
Sundays,  and  legal  public  holidays)  after 
the  date  of  receipt  of  the  appeal,  unless 
extended  pursuant  to  paragraph  (i)(l)  of 
this  section.  If  it  is  determined  that  the 
appeal  from  the  initial  denial  is  to  be 
denied  (in  whole  or  in  part) — 

(i)  The  requester  shall  be  notified  in 
writing  of  the  denial; 

(ii)  The  reasons  for  the  denial, 
including  the  FOIA  exemptions  relied 
upon; 

(iii)  The  name  and  title  or  position  of 
the  official  responsible  for  the  denial  on 
appeal; 

(iv)  A  statement  that  judicial  review 
of  the  denial  is  available  in  the  United 
States  District  Court  for  the  judicial 
district  in  which  the  requester  resides  or 
has  a  principal  place  of  business,  the 
judicial  district  in  which  the  requested 
records  are  located,  or  the  District  of 
Columbia  in  accordance  with  5  U.S.C. 
552(a)(4)(B). 

If  the  denial  of  the  request  is  reversed 
on  appeal,  the  requester  shall  be  so 
notified  and  the  request  shall  be 
processed  promptly  in  accordance  with 
the  decision  on  appeal. 

(3)  If  a  determination  cannot  be  made 
within  the  20-day  period  (or  any 
extension  pursuant  to  paragraph  (i)(l)  of 
this  section)  the  requester  shall  be 
promptly  notified  in  writing  that  the 
determination  will  be  made  as  soon  as 
practicable  but  that  the  requester  is 
nonetheless  entitled  to  commence  an 
action  in  a  district  court  as  provided  in 
paragraph  (k)  of  this  section.  However, 
the  requester  may  also  be  invited,  in  the 
alternative,  to  agree  to  a  voluntary 
extension  of  the  20  day  appeal  period. 
This  voluntary  extension  shall  not 
constitute  a  waiver  of  the  right  of  the 
requester  ultimately  to  commence  an 
action  in  a  United  States  district  court. 

(i)  Time  extensions — (1)  10-day 
extension.  In  unusual  circumstances,  the 
time  limitations  specified  in  paragraphs 
(g)  and  (h)  of  this  section  may  be 
extended  by  written  notice  from  the 
official  charged  with  the  duty  of  making 
the  determination  to  the  person  making 
the  request  or  appeal  setting  forth  the 
reasons  for  this  extension  and  the  date 
on  which  the  determination  is  expected 
to  be  sent.  Any  extension  or  extensions 
of  time  shall  not  cumulatively  total  more 
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than  10  additional  working  days.  (For 
example,  if  an  extension  pursuant  to  this 
subparagraph  is  invoked  in  connection 
with  an  initial  determination,  any 
unused  days  of  the  extension  period 
may  be  invoked  in  connection  with  the 
determination  on  administrative  appeal 
by  written  notice  from  the  official  who 
is  to  make  the  appellate  determination. 
If  no  extension  is  sought  for  the  initial 
determination,  an  extension  of  10  days 
may  be  added  to  the  ordinary  20-day 
period  for  appellate  review.)  As  used  in 
this  paragraph,  "unusual  circumstances" 
means,  but  only  to  the  extent  reasonably 
necessary  to  the  proper  processing  of 
the  particular  request,  the  following:  (i) 
The  need  to  search  for  and  collect  the 
requested  records  from  field  facilities  or 
other  establishments  in  buildings  other 
than  the  building  in  which  the  office  of 
the  official  to  whom  the  request  is  made 
is  located; 

(ii)  The  need  to  search  for,  collect  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request, 
or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  within  the  Department  of 
Treasury  or  within  a  component  (other 
than  the  legal  staff  or  the  component 
concerned  with  public  affairs)  having 
substantial  subject-matter  interest. 
Consultations  with  personnel  of  the 
Department  of  Justice  concerned  with 
requests  for  records  under  5  U.S.C.  552 
do  not  constitute  a  basis  for  an 
extension  under  this  subdivision. 

(2)  Extension  by  Judicial  review.  If  a 
component  of  the  Department  of  the 
Treasury  fails  to  comply  with  the  time 
limitations  specified  in  paragraph  (g)  or 
(h)  of  this  section  and  the  person  making 
the  request  initiates  a  suit  in  accordance 
with  paragraph  (k)  of  this  section,  the 
court  in  which  the  suit  was  initiated 
may  retain  jurisdiction  and  allow  the 
component  additional  time  to  review  its 
records,  provided  that  the  component 
demonstrates  the  existence  of 
exceptional  circumstances  and  the 
exercise  of  due  diligence  in  responding 
to  the  request. 

(j)  Failure  to  comply.  If  a  component 
of  the  Department  of  the  Treasury  fails 
to  comply  with  the  time  specified  in 
paragraph  (g),  (h),  or  (i)  of  this  section, 
any  person  making  a  request  for  records 
shall  be  considered  to  have  exhausted 
administrative  remedies  with  respect  to 
the  request.  Accordingly,  the  person 
making  the  request  may  initiate  suit  as 
set  forth  in  paragraph  (k)  of  this  section. 


(k)  Judicial  review.  If  a  request  for 
record*  is  denied  upon  appeal  pursuant 
to  paragraph  (h)  of  this  section,  or  if  no 
determination  is  made  within  the  10-day 
or  20-dey  periods  specified  in 
paragraphs  (g)  and  (h)  of  this  section, 
respectively,  together  with  any 
extension  pursuant  to  paragraph  (i){l)  of 
this  section  or  by  agreement  of  the 
requester,  the  person  making  the  request 
may  commence  an  action  in  a  United 
States  district  court  in  the  district  in 
which  be  resides,  in  which  his  principal 
place  of  business  is  located,  in  which 
the  records  are  situated,  or  in  the 
District  of  Columbia,  pursuant  to  5 
U.S.C.  652(a)(4).  Service  of  process  in 
such  an  action  shall  be  in  accordance 
with  the  Federal  Rules  of  Civil 
Procedure  (28  U.S.C.  App.)  apphcable  to 
actions  against  an  agency  of  the  United 
States.  Delivery  of  process  shall  be 
directed  to  the  official  specified  in  the 
appropriate  appendix  to  this  subpart  as 
the  official  to  receive  such  process. 

(1)  Preservation  of  Records.  Each 
component  shall  preserve  all 
correspondence  relating  to  the  requests 
it  receives  under  this  subpart,  and  all 
records  processed  pursuant  to  such 
requests,  until  such  time  as  the 
destruction  of  such  corr.^spondence  and 
records  is  authorized  pursuant  to  Title 
44  of  the  United  States  Code.  Under  no 
circumstances  shall  records  be 
destroyed  while  they  are  the  subject  of  a 
pending  request,  appeal,  or  lawsuit 
under  the  FOIA. 

(m)  processing  of  requests  that  are  not 
property  addressed.  A  request  that  is 
not  properly  addressed  as  specified  in 
the  appropriate  appendix  to  this  subpart 
shall  be  forwarded  to  the  Departmental 
Disclosure  Office,  who  will  forward  the 
request  to  the  appropriate  component  or 
components  for  processing.  A  request 
not  addressed  to  the  appropriate 
component  will  be  considered  not  to 
have  been  received  for  purposes  of 
paragraph  (e)  of  this  section  until  the 
request  has  been  received  by  the 
appropriate  component.  A  component 
receiving  an  improperly  addressed 
request  forwarded  by  the  FOIA/PA 
Section  shall  notify  the  requester  of  the 
date  on  which  it  received  the  request. 

§  1.6    Business  Information. 

(a)  Iv  general.  Business  information 
provided  to  the  Department  of  the 
Treasury  by  a  business  submitter  shall 
not  be  disclosed  pursuant  to  a  Freedom 
of  Information  Act  request  except  in 
accordance  with  this  section. 

(b)  Notice  to  business  submitters.  A 
component  shall  provide  a  business 
submitter  with  prompt  written  notice  of 
a  receipt  of  a  request  encompassing  its 
business  information  whenever  required 


in  accordance  with  paragraph  (c)  of  this 
section,  and  except  as  is  provided  in 
paragraph  (g)  of  this  section.  Such 
written  notice  shall  either  describe  the 
exact  nature  of  the  business  information 
requested  or  provide  copies  of  the 
records  or  portions  of  records  containing 
the  business  information. 

(c)  When  notice  is  required.  (1)  For 
business  information  submitted  to  the 
Department  prior  to  (insert  final  rule 
date),  the  component  shall  provide  a 
business  submitter  with  notice  of  receipt 
of  a  request  whenever 

(i)  The  information  is  less  than  ten 
years  old; 

(ii)  The  information  is  subject  to  prior 
express  commitment  of  confidentiality 
given  by  the  component  to  the  business 
submitter,  or 

(iii)  The  component  has  reason  to 
believe  that  disclosure  of  the 
information  may  result  in  commercial  or 
financial  iiqury  to  the  business 
submitter. 

(2)  For  business  information  submitted 
to  the  Department  on  or  after  (insert 
date  of  final  rule),  the  component  shall 
provide  a  business  submitter  with  notice 
of  receipt  of  a  request  whenever: 

(i)  The  business  submitter  has  in  good 
faith  designated  the  information  as 
commercially  or  financially  sensitive 
information,  or 

(ii)  The  component  has  reason  to 
believe  that  disclosure  of  the 
information  may  result  in  commercial  or 
financial  injury  to  the  business 
submitter. 

(3)  Notice  of  a  request  for  business 
information  falling  within  paragraph 
(c)(1)  of  this  section  shall  be  required  for 
a  period  of  not  more  than  ten  years  after 
the  date  of  submission  unless  the 
business  submitter  requests,  and 
provides  acceptable  justification  for,  a 
specific  notice  period  of  greater 
duration. 

(4)  Whenever  possible,  the  submitter's 
claim  of  confidentiality  should  be 
supported  by  a  statement  or  certification 
by  an  officer  or  authorized 
representative  of  the  company  that  the 
information  in  question  is  in  fact 
confidential  commercial  or  financial 
information  and  has  not  been  disclosed 
to  the  public. 

(d)  Opportunity  to  object  to 
disclosure.  Through  the  notice  described 
in  paragraph  (b)  of  this  section,  a 
component  shall  afford  a  business 
submitter  ten  working  days  within 
which  to  provide  the  component  with  a 
detailed  statement  of  any  objection  to 
disclosure.  Such  statement  shall  specify 
all  grounds  for  withholding  any  of  the 
information  under  any  exemption  of  the 
Freedom  of  Information  Act  and,  in  the 
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case  of  Exemption  4,  shall  demonstrate 
why  the  information  is  contended  to  be 
a  trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confldential.  Information  provided  by  a 
business  submitter  pursuant  to  this 
paragraph  may  itself  be  subject  to 
disclosure  under  the  FOIA. 

When  notice  is  given  to  a  submitter 
under  this  section,  the  requester  will  be 
advised  that  such  notice  has  been  given 
to  the  submitter.  The  requester  will  be 
further  advised  that  a  delay  in 
responding  to  the  request  may  be 
considered  a  denial  of  access  to  records 
and  that  the  requester  may  proceed  with 
an  administrative  appeal  or  seek  judicial 
review,  if  appropriate.  However,  the 
requester  will  be  invited  to  agree  to  a 
voluntary  extension  of  time  so  that  the 
component  may  review  the  business 
submitter's  objection  to  disclosure. 

(e)  Notice  of  intent  to  disclose.  A 
component  shall  consider  carefully  a 
business  submitter's  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  disclose 
business  information.  Whenever  a 
component  decides  to  disclose  business 
information  over  the  objection  of  a 
business  submitter,  the  component  shall 
forward  to  the  business  submitter  a 
written  notice  which  shall  include: 

(1)  Statement  of  the  reasons  for  which 
the  business  submitter's  disclosure 
objections  were  not  sustained; 

(2)  A  description  of  the  business 
information  '.o  be  disclosed;  and 

(3)  A  specified  disclosure  date,  which 
is  ten  working  days  after  the  notice  of 
the  final  decision  to  release  the 
requested  information  has  been  mailed 
to  the  submitter.  A  copy  of  the 
disclosure  notice  shall  be  forwarded  to 
the  requester  at  the  same  time. 

(f)  Notice  of  FOIA  lawsuit.  Wherever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  business  information 
covered  by  paragraph  (c)  of  this  section, 
the  component  shall  promptly  notify  the 
business  submitter. 

(h)  Exception  to  notice  requirement. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  The  component  determines  that  the 
information  shall  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  otherwise  made  available 
to  the  public. 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552);  or 

(4)  The  information  was  acquired  in 
the  course  of  a  lawful  investigation  of  a 
possible  violation  of  criminal  law. 

S  1.7    Fees  for  services. 

(a)  In  general.  (1)  This  fee  schedule  is 
applicable  uniformly  to  all  components 
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of  the  Department  of  the  Treasury  and 
supersedes  fee  schedules  published  by 
any  component  of  the  Department. 
Specific  levels  of  fees  are  prescribed  for 
each  of  the  following  categories  of 
requesters.  (Requesters  are  required  to 
identify  what  category  they  belong  to  in 
their  initial  request  in  accordance  with 
5  1.5  (c)). 

(i)  Commercial  use  requesters.  These 
requesters  are  assessed  charges  which 
recover  the  full  direct  costs  of  searching, 
reviewing,  and  duplicating  the  records 
sought.  Commercial  use  requesters  are 
entitled  to  neither  two  hours  of  free 
search  time  nor  100  free  pages  of 
reproduction  of  documents.  Moreover, 
when  a  request  is  received  for 
disclosure  that  is  primarily  in  the 
commercial  interest  of  the  requester,  the 
Department  is  not  required  to  consider  a 
request  for  a  waiver  or  reduction  of  fees 
based  upon  the  assertion  that  disclosure 
would  be  in  the  public  interest.  The 
Department  may  recover  the  cost  of 
searching  for  and  reviewing  records 
even  if  there  is  ultimately  no  disclosure 
of  records.  Requesters  must  reasonably 
describe  the  records  sought. 

(ii)  Educational  and  non-commercial 
scientific  institution  requesters. 
Documents  shall  be  provided  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible, 
requesters  must  show  that  the  request  is 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use,  but  are 
sought  in  furtherance  of  scholarly  (if  the 
request  is  from  an  educational 
institution]  or  scientific  (if  the  request  is 
from  a  non-commercial  scientific 
institution)  research.  Requesters  eligible 
for  free  search  must  reasonably  describe 
the  records  sought. 

(iii)  Requesters  who  are 
representatives  of  the  news  media. 
Documents  shall  be  provided  to 
requesters  in  this  category  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  Requesters 
eligible  for  free  search  must  reasonably 
describe  the  records  sought. 

(iv)  All  other  requesters.  Requesters 
who  do  not  fit  any  of  the  categories 
described  in  this  subsection  shall  be 
charged  fees  that  will  recover  the  full 
direct  cost  of  searching  for  and 
reproducing  records  that  are  responsive 
to  the  request,  except  that  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  shall  be  furnished 
without  charge.  The  Department  may 
recover  the  cost  of  searching  for  records 
even  if  there  is  ultimately  no  disclosure 
of  records. 

(2)  Definition  of  search,  duplication, 
and  review.  The  search,  duplication,  and 


review  services  for  which  fees  shall  be 
charged  in  accordance  with  the  category 
of  requester  are  defined  as  follows: 

(i)  Search.  The  term  "search"  includes 
all  time  spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents.  Searches 
may  be  done  manually  or  by  computer 
using  existing  programming. 

(ii)  Duplication.  The  term 
"duplication"  refers  to  the  process  of 
making  a  copy  of  a  document  in  order  to 
respond  to  a  FOIA  request.  Such  copies 
can  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  or 
machine  readable  documentation  (e.g.. 
magnetic  tape  or  disk),  among  others. 

(iii)  Review.  The  term  "review"  refers 
to  the  process  of  examining  documents 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any 
portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g..  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release. 

(3)  Aggregating  requests.  When  the 
Department  or  a  component  of  the 
Department  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
agency  shall  aggregate  any  such 
requests  and  charge  accordingly. 

(4)  Publications  available  for  sale 
through  the  Government  Printing  Office. 
While  certain  publications  which  are 
available  for  sale  through  the 
Government  Printing  Office  may  be 
placed  on  the  shelves  of  the  reading 
rooms  and  similar  public  inspection 
facilities,  such  publications  will  not  be 
available  for  sale  there.  Persons  desiring 
to  purchase  such  publications  should 
contact  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  However, 
copies  of  pages  of  such  publications 
may  be  obtained  at  those  facilities  in 
accordance  with  the  schedule  of  fees  set 
forth  in  paragraph  (g)  of  this  section. 

(b)  When  fees  are  charged.  (1)  No  fee 
will  be  charged  for  monitoring  a 
requester's  inspection  of  records. 

(2)  Fees  shall  be  charged  in 
accordance  with  the  schedule  contained 
in  paragraph  (g)  of  this  section  for 
services  rendered  in  responding  to 
requests  for  records,  unless  any  one  of 
the  following  applies: 

(i)  Services  were  performed  without 
charge; 

(ii)  The  cost  of  collecting  a  fee  would 
be  equal  to  or  greater  than  the  fee  itself; 
or. 
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(iii)  The  fees  were  waived  or  reduced 
in  accordance  with  paragraphs  (c)  or  (d) 
of  this  section. 

(c)  Services  performed  without 
charge.  The  heads  of  components  or 
their  delegates  are  authorized  to 
determine,  under  the  rulemaking 
procedures  of  5  U.S.C.  553,  which 
classes  of  records  under  their  control 
may  be  provided  to  the  public  without 
charge,  or  at  a  reduced  charge. 

(d)  Waiver  or  reduction  of  fees.  (1) 
Fees  may  be  waived  or  reduced  on  a 
case  by  case  basis  in  accordance  with 
this  paragraph  by  the  official  who 
determines  the  availability  of  the 
records,  provided  such  waiver  or 
reduction  has  been  requested  in  writing. 
Fees  shall  be  waived  or  reduced  by  this 
official  when  it  is  determined,  based 
upon  the  submission  of  the  requester, 
that  a  waiver  or  reduction  of  the  fees  is 
in  the  public  interest  because  furnishing 
the  information  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(2)  Normally  no  charge  shall  be  made 
for  providing  records  to  Federal,  state  or 
foreign  governments,  international 
governmental  organizations,  or  local 
governmental  agencies  or  offices. 

(3)  Appeals  from  denials  of  requests 
for  waiver  or  reduction  of  fees  shall  be 
decided  in  accordance  with  the  criteria 
set  forth  in  paragraph  (d)(1)  of  this 
section  by  the  official  authorized  to 
decide  appeals  from  denials  of  access  to 
records.  Appeals  shall  be  addressed  in 
writing  to  such  official  within  35  days  of 
the  denial  of  the  initial  request  for 
waiver  or  reduction  and  shall  be 
decided  promptly. 

(4)  Appeals  from  an  adverse 
determination  of  the  requester's 
category  as  described  in  §  1.5(c)(1)  shall 
be  decided  by  the  official  authorized  to 
decide  appeals  from  denials  of  access  to 
records  and  shall  be  based  upon  a 
review  of  the  requester's  submission 
and  the  component's  own  records. 
Appeals  shall  be  addressed  in  writing  to 
such  official  within  35  days  of  the 
component's  determination  of  the 
requester's  category  and  shall  be 
decided  promptly. 

(e)  Avoidance  of  unexpected  fees.  In 
order  to  protect  the  requester  from 
unexpected  fees,  all  requests  for  records 
shall  state  the  agreement  of  the 
requester  to  pay  the  fees  determined  in 
accordance  with  paragraph  (g)  of  this 
section  and  qualified  by  the  limitations 
in  paragraph  (a)  of  this  section  or  state 
the  amount  which  the  requester  has  set 
as  an  acceptable  upper  limit  he  or  she  is 
willing  to  pay  to  cover  the  costs  of 
processing  the  request. 


(1)  When  the  fees  for  processing  the 
request  are  estimated  by  the  component 
of  the  Department  of  the  Treasury  to 
exceed  the  limit  set  by  the  requester, 
and  that  amount  is  less  than  $250,  the 
requester  shall  be  notified  of  the 
estimated  costs.  In  addition,  the 
requester  shall  also  be  given  an 
opportunity  to  reformulate  the  request  in 
an  attempt  to  reduce  fees  and  still 
provide  the  requester  with  the 
documents  sought. 

(2)  When  the  requester  has  failed  to 
state  a  limit  and  the  costs  are  estimated 
to  exceed  $250.00  and  the  relevant 
component  has  not  then  determined  to 
waive  or  reduce  the  fees,  a  notice  shall 
be  sent  to  the  requester.  This  notice 
shall: 

(i)  Inform  the  requester  of  the 
estimated  costs; 

(ii)  Extend  an  offer  to  the  requester  to 
confer  with  personnel  of  the  relevant 
component  of  the  Department  of  the 
Treasury  in  an  attempt  to  reformulate 
the  request  in  a  manner  which  will 
reduce  the  fees  and  still  meet  the  needs 
of  the  requester. 

(3)  When  the  Department  or  a 
component  of  the  Department  acts  under 
paragraphs  (e)(1)  or  (2)  of  this  section, 
the  administrative  time  limits  of  10 
working  days  from  receipt  of  initial 
requests  and  20  woricing  days  from 
receipt  of  appeals  from  initial  denial 
plus  extensions  of  these  time  limits  will 
begin  only  after  fees  have  been  paid  or  a 
request  reformulated. 

(f)  Form  of  payment.  (1)  Payment  shall 
be  made  by  check  or  money  order 
payable  to  the  order  of  the  Treasury  of 
the  United  States  or  that  relevant 
component  of  the  Department  of  the 
Treasury. 

(2)  The  Department  of  the  Treasury 
reserves  the  right  to  request  prepayment 
after  a  request  is  processed  and  before 
documents  are  released. 

(3)  When  costs  are  estimated  or 
determined  to  exceed  $250,  the 
Department  shall  notify  the  requester  of 
the  likely  cost  and  obtain  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees  or  require  a 
requester  to  make  an  advance  payment 
of  the  entire  fee  before  continuing  to 
process  the  request  in  the  case  of 
requesters  with  no  history  of  payment. 

(4)  If  a  requester  has  previously  failed 
to  pay  a  fee  in  a  timely  fashion  [i.e. 
within  30  days  of  the  date  of  the  billing), 
the  requester  shall  be  required  to  pay 
the  full  amount  owed  plus  any 
applicable  interest  (31  U.S.C.  3717),  and 
to  make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  the 
Department  begins  to  process  a  new 
request  or  the  pending  request. 


Whenever  Interest  is  charged,  the 
Department  shall  begin  assessing 
interest  on  the  Slst  day  following  the 
day  on  which  billing  was  sent.  Interest 
will  be  at  the  rate  prescribed  in  31 
U.S.C.  3717.  In  addition,  the  Department 
will  take  ail  steps  authorized  by  the 
Debt  Collection  Act  of  1982.  including 
administrative  o^set  pursuant  to  31  CFR 
Part  4,  disdosure  to  consumer  agencies 
and  use  of  collectiuii  agencies,  to 
encourage  repayment. 

(g)  Amounts  to  be  charged  for 
specified  services.  The  fees  for  services 
performed  by  the  relevant  component  of 
the  Department  of  the  Treasury  shall  be 
imposed  and  collected  as  set  forth  in 
this  paragraph.  Should  services  other 
than  those  described  be  requested  and 
rendered,  appropriate  fees  shall  be 
established  by  the  head  of  the  relevant 
component  of  the  Department,  or  a 
delegate,  and  such  fees  shall  be  imposed 
and  collected,  but  subject  to  the 
constraints  imposed  by  5  U.S.C. 
552(a)(4)(A). 

(1)  Copying  records.  All  requesters, 
except  commercial  requesters,  will 
receive  the  first  100  pages  duplicated 
without  charge.  Absent  a  determination 
to  waive  fees,  a  component  shall  charge 
requesters  as  follows: 

(i)  $.15  per  copy  of  each  page,  up  to 
8V4xl4".  made  by  photocopy  or  similar 
process. 

(ii)  Photographs,  films,  and  other 
materials — actual  cost  of  reproduction. 

(iii)  Other  types  of  duplication 
services  not  mentioned  above — actual 
cost. 

(iv)  Records  may  be  released  to  a 
private  contractor  for  copying  and  the 
requester  will  be  charged  the  actual  cost 
of  duplication  charged  by  the  private 
contractor. 

(2)  Search  services.  Educational  and 
non-commercial  scientific  requesters 
and  members  of  the  news  media  shall 
not  be  charged  for  any  search  time. 
Other  requesters,  who  are  not 
commercial  requesters,  shall  not  be 
charged  for  the  first  two  hours  of  search 
time.  Components  shall  charge  for 
search  services  consistent  with  the 
following: 

(i)  Searches  other  than  for 
computerized  records.  The  Department 
shall  charge  for  records  at  the  salary 
rate(s)  (/'.e.  basic  pay  plus  16  percent)  of 
the  employee(s)  making  the  search. 
However,  where  a  single  class  of 
personnel  is  used  exclusively  (e.^.,  all 
administrative/clerical,  or  all 
professional/executive),  an  average  rate 
for  the  range  of  grades  typically 
involved  may  be  established.  This 
charge  shall  include  transportation  of 


Fedetal 


Register  /  Vol  52.  No.  71  /  Tuesday.  April  14.  1987  /  Proposed  Rules 12013 


personnel  and  records  necessary  to  tiw 
search  at  actual  cost. 

(ii)  Searches  for  computerized 
records.  Actual  direct  cost  of  (be  search, 
including  computer  search  time,  nms, 
and  the  operator's  salary.  The  iee  for 
computer  printouts  wiU  be  actual  costs. 

(3)  Review  of  records.  The 
Department  shall  charge  commercial  use 
requesters  for  review  of  records  at  the 
initial  administrative  level  at  the  salary 
ratefs)  {i.e.  basic  pay  plus  16  percent)  of 
the  employee(sJ  making  the  review. 
However,  when  a  single  class  of 
personnel  is  used  exclusively  {e.g.,  all 
administrative/clericaU  or  all 
professional/executive),  componeats 
may  establish  an  average  rate  for  the 
range  of  grades  typically  involved. 

(4)  Inspection  ofdocumf^ts.  Fees  for 
all  services  provided  will  be  charged 
whenever  a  component  must  make 
copies  available  to  the  requester  for 
inspection. 

(5)  Other  services.  Other  services  and 
materials  requested  which  are  not 
covered  by  this  part  nor  required  by  the 
FOiA  are  chargeable  at  the  actual  cost 
to  the  Department.  This  includes,  but  is 
not  hmited  to: 

(i)  Certifying  that  records  are  true 
copies; 

(ii)  Sending  records  by  special 
methods  such  as  express  mail.  etc. 

App«D(fix  A — D«p«rtiH«Mai  OfHcBt 

1.  In  general.  This  appendix  applies  to  the 
Departmental  OfTices  as  defined  ia31  CFR 
l.ljdUl).  It  identifies  the  location  of  (he 
public  reading  room  at  which  the  following 
documents  are  available  for  public  inspection 
and  copying:  a  description  of  the  central  and 
field  o^ices;  the  established  places  where  the 
public  may  obtain  information,  decisions, 
statements  of  the  general  course  and  method 
by  which  functions  are  channeled  and 
determined:  rules  of  procedure,  descriptions 
of  forms  and  where  they  may  be  obtained: 
substantive  rules  and  statements  of  general 
policy  and  interpretations  adopted  by  the 
agency;  and  each  amendment,  revision,  or 
repeal  of  the  foregoing:  final  adjudications  of 
cases:  statements  of  policy  and 
interpretations  which  have  been  adopted  by 
the  agency  and  are  not  published  in  the 
Federal  Regislec:  administrative  staff 
manuals  and  instnictiens  to  staff  thai  affect  a 
member  of  the  public.  In  addition,  the 
appendix  identifies  the  officers  designated  to 
make  the  initial  and  appellate  determinations 
to  FOLA  requests,  ttie  offtccrs  designated  to 
receive  service  of  process,  and  the  addresses 
for  delivery  of  requests,  appeals  md  service 
of  process. 

2.  Public  reading  room.  The  iwUic  reading 
room  for  the  Departmcotak  OfTicea  ia 
maintained  at  the  foliowing  location: 
Library.  Room  5030.  Main  Tceasary  Building. 

1500  Pennsylvania  Avefuie  NW.. 
Washington.  DC  20220. 

3.  Reqiwsts  for  records,  botiial 
determinations  under  31  CFR  IJf^  as  to 


whether  to  grant  requests  for  records  of  the 
Departmental  Offices  will  be  made  by  the 
head  of  the  organizational  unit  having 
immediate  custody  of  the  records  requested 
or  the  delegate  of  such  official.  Requests  for 
records  should  be  addressed  to: 
Freedom  of  Information  Request,  D.O.,  Chiet 
Disclosure  Branch.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Requests  may  be  delivered  im  person  to  the 
Main  Treasury  Building,  Room  5030,  1500 
Pennsylvania  Avenue  NW.,  Washington,  IX^. 

4.  Administrative  appeal  of  iniljai 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5{h)  with 
respect  to  records  of  the  Departmental 
Offices  will  be  made  by  the  Secretary, 
Deputy  Secretary,  Under  Secretary,  General 
Counsel,  or  Assistant  Secretary  having 
juriadiction  over  the  organizational  unit 
which  has  immediate  custody  of  the  records 
requested,  or  the  delegate  of  such  officer. 
Appeals  made  by  mail  should  t>e  addressed 
to: 

Freedom  of  Information  Appeal,  D.O.,  Chief. 
Disclosure  Branch,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Appeals  may  be  delivered  personally  to  the 
Main  Treasury  Building.  Room  503a  1500 
Penaaylvania  Avenue  NW..  Washington.  DC. 

5.  Delivery  of  process.  Service  af  process 
will  be  received  by  the  General  Counsel  of 
the  Department  of  the  Treasury  or  tike 
delegate  of  such  officer  and  shall  be 
delivered  to  the  following  location: 
General  Counsel.  EJepartment  of  ttte 

Treasury,  Room  3000,  Main  Treasury 
Building,  1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Appendix  B — internal  Revenue  Service 

1.  In  general.  This  appendix  applies  to  the 
Infernal  Revenue  Service.  It  identifies  the 
location  of  the  public  reading  room  at  which 
the  following  documents  of  the  tatemal 
Revenue  Service  are  available  for  public 
inspection  and  copying:  a  description  of  the 
central  and  field  offices;  the  established 
places  where  the  public  may  obtain 
information,  decisions,  statements  of  the 
general  course  and  method  by  which 
functions  are  channeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained:  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency;  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases: 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process.  For 
additional  rule*  issued  with  respect  to  the 
Internal  Revenue  Service,  see  26  CFR  601.701 
and  601.702. 


2.  Public  reading  room.  The  public  reading 
room  for  the  Internal  Revenue  Service  is 
maintained  at  the  following  location: 
Room  1569, 1111  Constitution  Avenue.  NW„ 

Washington.  DC. 

Mailing  address:  Internal  Revenue  Service. 
P.O.  Box  338,  Ben  Franklin  Station, 
Washington,  DC  20044. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
Internal  Revenue  Service  will  be  made  by 
those  officials  specified  in  28  CFR  601.702. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  Internal  Revenue 
Service  will  be  made  by  the  Commissioner  of 
Internal  Revenue  or  the  delegate  of  such 
officer.  Appeals  made  by  mail  should  be 
addressed  to: 

Freedom  of  Information  Appeal, 

Commissioner  of  Internal  Revenue  Service, 

c/o  Ben  Frankhn  Station,  P.O.  Box  929. 

Washington,  DC  20044. 

Appeals  may  be  delivered  personaliy  to  the 
Director  of  the  Disclosure  Litigation  Division, 
Office  of  the  Chief  Counsel,  Internal  Revenue 
Building,  1111  Constitution  Avenue  NW., 
Washington.  DC. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Commissioner  of 
Internal  Revenue  at  the  following  address: 
&>mmisaioner.  Internal  Revenue  Service. 

1111  Constitution  Avenue  NW., 
Washington.  DC  20224.  Attention:  CCA 
OS. 

Appendix  C — United  States  Customs  Service 

1.  U)  general.  This  appendix  applies  to  the 
United  States  Customs  Service.  It  identifies 
the  location  of  the  public  reading  room  at 
which  the  following  documeats  are  available 
for  public  inspection  and  copying:  A 
description  of  the  central  and  field  offices; 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained:  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency:  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing:  final  adjudications  of  cases: 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register. 
administrative  staff  manuals  and  instructions 
to  staff  that  aHect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  tlie  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process.  For 
additional  rules  issued  specifically  with 
respect  to  the  United  States  Customs  Service, 
see  19  CFR  Part  103. 

2.  Public  reading  rooms.  Public  reading 
rooms  for  the  United  States  Customs  Service 
are  maintained  at  the  following  locations: 

Headquarters 
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United  States  Customs  Service.  1301 

Constitution  Avenue  NW.,  Washington,  DC 

20229. 
Regions 
Northeast:  100  Sununer  Street.  Boston,  MA 

02110. 
New  York:  6  World  Trade  Center,  New  York. 

NY  10048. 
Southeast:  99  Southeast  5th  Street,  Miami.  FL 

33131. 
South  Central:  423  Canal  Street,  New 

Orleans.  LA  70130. 
Southwest:  5850  San  Felipe  Street,  Houston. 

TX  77057. 
Pacific  300  North  Los  Angeles  Street,  Los 

Angeles,  CA  90012. 
North  Central:  55  East  Monroe  Street, 

Chicago.  IL  60603. 

3.  Requests  for  records,  (a)  Headquarters — 
Initial  determinations  under  31  CFR  1.5(g)  as 
to  whether  to  grant  requests  for  records  will 
be  made  by  the  appropriate  Division  Director 
at  Customs  Service  Headquarters  having 
custody  of  or  functional  jurisdiction  over  the 
subject  matter  of  the  requested  records.  If  the 
request  relates  to  records  maintained  in  an 
office  which  is  not  within  a  division,  the 
initial  determination  shall  be  made  by  the 
individual  designated  for  that  purpose  by  the 
Assistant  Commissioner  or  Comptroller 
having  responsibility  for  that  office.  Requests 
may  be  mailed  or  delivered  in  person  to: 
Freedom  of  Information  Act  Request,  Chief, 

Disclosure  Law  Branch,  U.S.  Customs 

Service,  1301  Constitution  Avenue,  NW., 

Washington,  DC  20229. 

(b)  Regional  offices.  Initial  determinations 
under  31  CFR  1.5(g)  as  to  whether  to  grant 
requests  for  records  will  be  made  by  the 
Regional  Commissioner  of  Customs  in  whose 
region  the  records  are  maintained.  Requests 
may  be  mailed  or  delivered  personally  to  the 
respective  Regional  Commissioner  at  the 
following  regional  locations: 
Northeast:  100  Summer  Street,  Boston.  MA 

02110. 
New  York:  6  World  Trade  Center,  New  York, 

NY  10048. 
Southeast:  99  Southeast  5th  Street.  Miami,  FL 

33131. 
South  Central:  423  Canal  Street.  New 

Orleans,  LA  70130. 
Southwest:  5850  San  Felipe  Street,  Houston, 

TX  77057. 
Pacific:  300  North  Los  Angeles  Street,  Los 

Angeles.  CA  90012. 
North  Central:  55  East  Monroe  Street, 
Chicago.  IL  60603. 

Any  substantive  denial  of  an  initial  request 
for  information  under  31  CFR  1.5(g)  will  be 
made  by  the  appropriate  Division  Director  at 
Customs  Service  Headquarters  having 
custody  of  or  fur.ctional  jurisdiction  over  the 
subject  matter  of  the  requested  records,  if  the 
request  relates  to  records  maintained  in  an 
office  which  is  not  within  a  division,  the 
initial  determination  shall  be  made  by  the 
individual  designated  for  that  purpose  by  the 
Assistant  Commissioner  or  Comptroller 
having  responsibility  for  that  office. 

(c)  All  such  requests  should  be 
conspicuously  labeled  on  the  face  of  the 
envelope.  "Freedom  of  Information  Act 
Request"  or  "FOIA  Request". 


4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  will  be 
made  by  the  Commissioner  of  Customs,  and 
all  such  appeals  should  be  mailed  or 
personally  delivered  to  the  United  States 
Customs  Service,  1301  Constitution  Avenue 
NW.,  Washington.  DC  20229. 

5.  Dalivery  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel,  United 
States  Customs  Service.  1301  Constitution 
Avenue  NW..  Washington.  DC  20229. 

Appendix  D — United  States  Customs  Service 

1.  In  general.  This  appendix  applies  to  the 
United  States  Secret  Service.  It  identifies  the 
location  of  the  public  reading  room  at  which 
the  following  documents  are  available  for 
public  inspection  and  copying:  A  description 
of  the  central  and  field  offices;  the 
established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  charmeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained;  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency:  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases; 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process.  For 
additional  rules  issued  specifically  with 
respect  to  the  United  States  Secret  Service, 
see  31  CFR  Parts  401  through  408. 

2.  Public  reading  room.  The  United  Stales 
Secret  Service  will  provide  a  room  on  an  ad 
hoc  basis  when  necessary.  Contact  the 
Disclosure  Officer,  Room  720, 1800  G  Street 
NW.,  Washington,  DC  20223  to  make 
appointments. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whethper  to  grant  requests  for  records  of  the 
United  States  Secret  Service  will  be  made  by 
the  Freedom  of  Information  and  Privacy  Acts 
Officer,  United  States  Secret  Service. 
Requests  may  be  mailed  or  delivered  in 
persot  to: 

Freedpm  of  Information  Act  Request,  FOI  and 
Privacy  Acts  Officer,  U.S.  Secret  Service, 
Roam  720, 1800  G  Street,  NW.,  Washington, 
DC  20223. 

4.  Administrative  appeal  of  initial 
determinations  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  United  States  Secret 
Service  will  be  made  by  the  Deputy  Director, 
United  States  Secret  Service.  Appeals  should 
be  addressed  to: 

Freedom  of  Information  Appeal,  Deputy 
Director,  United  States  Secret  Service, 
Room  941, 1800  G  Street,  NW.,  Washington, 
DC  20223. 

5.  Delivery  of  Process.  Service  of  process 
will  be  received  by  the  United  States  Secret 
Service  Legal  Counsel  at  the  following 
address: 


Legal  Counsel,  United  States  Secret  Service. 
1800  G  Street  NW..  Room  842.  Washington, 
DC  20223. 

Appendix  &-^iireau  of  Alcohol.  Tobacco, 
and  Firearms 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  Alcohol.  Tobacco,  and  Firearms.  It 
identifies  the  location  of  the  public  reading 
room  at  which  the  following  documents  are 
available  for  public  inspection  and  copying: 
A  description  of  the  central  and  field  offices; 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained;  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency;  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases; 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process.  For 
additional  rules  issued  specifically  with 
respect  to  the  Bureau  of  Alcohol.  Tobacco, 
and  Firearms,  see  27  CFR  Part  71. 

2.  Public  reading  room.  No  room  has  been 
set  aside  far  this  purpose.  The  Bureau  of 
Alcohol,  Tobacco  and  Firearms  will  make 
materials  available  for  review  on  an  ad  hoc 
basis  when  necessary.  Contact  the  Chief, 
Disclosure  Branch,  Bureau  of  Alcohol, 
Tobacco,  and  Firearms,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20226. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
Bureau  of  Alcohol,  Tobacco,  and  Firearms 
will  be  made  by  the  Chief,  Disclosure  Branch, 
Office  of  Assistant  Director  (Congressional 
and  Media  Affairs)  or  the  delegate  of  such 
officer.  Requests  may  be  mailed  or  delivered 
in  person  to: 

Freedom  of  Information  Act  Request,  Chief, 
Disclosure  Branch,  Bureau  of  Alcohol, 
Tobacco,  and  Firearms.  1200  Pennsylvania 
Avenue,  NW.,  Room  4406,  Washington.  DC 
20226. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determination  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  will  be  made  by  the 
Director  of  the  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  or  the  delegate  of  such  officer. 

Appeals  may  be  mailed  or  delivered  in 
person  to: 
Freedom  of  Information  Appeal,  Director. 

Bureau  of  Alcohol,  Tobacco,  and  Firearms, 

1200  Pennsylvania  Avenue,  NW.. 

Washington.  DC  20226. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Director  of  the  Bureau 
of  Alcohol,  Tobacco,  and  Firearms  at  the 
following  location: 
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Director.  Bureau  of  AkohoJ,  Tobacco,  and 
Firearm*.  1200  Pennsylvania  Avoiue,  NW.. 
WaihingtcHi.  DC  20226,  Atteniion:  Chief 
Counsel. 

Appendix  F — Bureau  of  Engraving  and 
Printing 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  Engraving  and  Printing.  It  identifies 
the  location  of  the  public  reading  room  at 
which  the  foiloMring  documents  are  available 
for  public  inspection  and  copying:  A 
description  of  the  central  and  field  offices; 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined: 
rules  of  procedure,  descriptions  of  forma  and 
where  they  may  be  obtained;  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency:  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing:  final  adjudications  of  cases: 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Registar, 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process. 

2.  Public  reading  room.  No  room  has  been 
set  aside  for  this  purpose.  The  Bureau  of 
Engraving  and  Printing  will  make  materials 
available  for  review  on  an  ad  hoc  basis  when 
necessary.  Contact  the  Disclosure  Officer, 
14th  and  C  Street  SW.,  Washington.  DC 
20228,  to  make  an  appointment. 

3.  Requests  for  records.  Initial 
determina'nons  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
Bureau  of  Engraving  and  Printing  will  be 
made  by  the  Executive  Assistant  to  the 
Director.  Requests  may  be  mailed  or 
delivered  in  person  to: 

Freedom  of  htformation  Act  Request, 
Disclosure  Officer  (Executive  Assistant  to 
the  Director),  Room  104-lAM,  Bureau  of 
Engraving  and  Printing,  Washington,  DC 
20228. 

4.  Administrative  appeal  of  initial 
determination  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  Bureau  of  Engraving 
and  Printing  will  be  made  by  the  Director  of 
the  Bureau  of  Engraving  and  Printing  or  the 
delegate  of  the  Director.  Appeals  may  be 
mailed  or  delivered  in  person  to: 
Freedom  of  Information  Appeal,  Director, 

Bureau  of  Engraving  and  Printing,  14fh  and 
C  Streets,  SW..  Room  118-M,  Washington, 
DC2022& 

5.  Delivery  of  pmcesa.  Service  of  process 
will  be  received  by  the  Chief  Counsel  or  the 
delegate  of  such  officer  at  the  following 
location: 

Chief  Counsel.  Bureau  of  Engraving  and 
Printing,  14th  and  C  Streets,  SW,  Room 
108-M  Washington,  DC  20228. 

Appendix  G — Financial  Management  Service 

1.  la  general.  This  appendix  applies  to  the 
Financial  Management  Service.  It  identifies 


the  location  of  the  public  reading  room  at 
which  the  following  documents  are  available 
for  public  inspection  and  copymg:  A 
description  of  the  central  and  field  offices: 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined: 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained:  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency:  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases: 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Ragwt«r 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  dehvery  of  requests, 
appeals  and  service  of  process.  For 
additional  rules  issued  specifically  with 
respect  to  Financial  Management  Service,  see 
31  CFR  Part  270. 

2.  Public  reading  room.  The  public  reading 
room  for  the  Financial  Management  Service 
is  maintained  at  the  following  location; 
Library,  Room  5030.  Main  Treasury  Building, 

1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  whether 
to  grant  requests  for  records  will  be  made  by 
the  Disclosure  Officer,  Financial  Management 
Service.  Requests  may  be  mailed  or  delivered 
in  person  to: 

Freedom  of  Information  Request,  Disclosure 
Officer  Financial  Management  Service, 
Room  108,  Treasury  Department.  Annex 
No.  1,  Pennsylvania  Avenue  and  Madison 
Place,  NW,  Washington,  DC  20226. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  will  be 
made  by  the  Commissioner,  Financial 
Management  Service.  Appeals  may  be  mailed 
to: 

Freedom  of  Information  Appeal  (FOIA), 
Commissioner,  Financial  Management 
Service,  Department  of  the  Treasury, 
Annex  No.  1.  Washington,  DC  20226. 
Appeals  may  be  delivered  personalty  to  the 
Office  of  the  Commissioner.  Financial 
Management  Service,  Room  618,  Treasury 
Annex  No.  1,  Pennsylvania  Avenue  and 
Madison  Place,  NW.,  Washington,  DC. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Commissioner. 
Financial  Management  Service,  and  shall  be 
delivered  to: 

Commissioner,  Financial  Management 
Service,  Department  of  the  Treasury,  Room 
618,  Treasury  Annex  No.l,  Pennsylvania 
Avenue  and  Madison  Place,  NW.. 
Washington.  DC  20228. 

Appendix  H — United  Slates  Mint 

1.  In  general.  This  appendix  applies  to  the 
United  States  Mint.  U  identifies  the  location 
of  the  public  reading  room  at  which  the 
following  documents  are  available  for  pubfic 


inspection  and  copying.  A  description  of  the 
central  and  field  ofJFices:  the  established 
places  where  the  public  may  obtain 
information,  decisions,  statements  of  the 
general  course  and  method  by  whicli 
functions  are  channeled  and  determined: 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained:  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency;  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases; 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process.  For 
additional  rules  issued  specifically  with 
respect  to  the  United  States  Mint,  see  31  CFR 
Part  92. 

2.  Public  reading  room.  No  room  has  been 
set  aside  for  this  purpose.  The  U.S.  Mint  will 
provide  a  room  on  an  ad  hoc  basis  when 
necessary.  Contact  the  Chsclosure  Officer, 
Judiciary  Square  Building.  633  3rd  Street, 
NW..  Washington.  DC  20220. 

3.  Requests  for  records.  Ittitial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
United  States  Mint  will  be  made  by  the 
Assistant  Director  for  Marketing,  United 
States  Mint.  Requests  may  be  mailed  or 
delivered  in  person  to: 

Freedom  of  Information  Act  Request.  Chief, 
Information  Systems  Division,  United 
States  Mint,  Department  of  the  Treasury. 
Judiciary  Square  Building,  633  3rd  Street, 
NW.,  Washington,  DC  20220, 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  United  States  Mint 
will  be  made  by  the  Director  of  the  Mint. 
Appeals  made  by  mail  should  be  addressed 
to: 

Freedom  of  Information  Appeal,  Director  of 
the  Mint  Department  of  the  Treasury, 
Judiciary  Square  Building,  633  3rd  Street 
NW.,  Washington.  DC  20220. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Director  of  the  Mint 
and  shall  be  delivered  to: 

Director  of  the  Mint.  Judiciary  Square 
Buildmg,  833  3rd  Street  NW..  Washington. 
DC  20220. 

Appendix  I — Bureau  of  the  Public  Debt 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  the  Public  Debt.  It  identifies  the 
location  of  the  public  reading  room  at  which 
the  following  documents  are  avaiisble  for 
public  inspection  and  copying  A  description 
of  the  central  and  field  offices:  the 
established  places  where  the  public  may 
obtain  informabon.  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined: 
rules  of  procedure,  descriptions  of  forms  and 
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where  they  may  be  obtained:  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency;  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing:  Tinal  adjudications  of  cases; 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identiFies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process.  For 
additional  rules  issued  specifically  with 
respect  to  the  Bureau  of  the  Public  Debt,  see 
31  CFR  Part  323. 

2.  Public  reading  mom.  The  public  reading 
room  for  the  Bureau  of  the  Public  Debt  is 
maintained  at  the  following  location: 
Library.  Room  5030,  Main  Treasury  Building, 

1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  will  be 
made  by  the  Information  Officer  of  the 
Bureau  of  the  Public  Debt.  Requests  may  be 
mailed  or  delivered  in  person  to: 
Freedom  of  Information  Act  Request, 

Information  Officer.  Bureau  of  the  Public 
Debt.  Department  of  the  Treasury.  999  E 
Street,  NW.,  Room  553,  Washington.  DC 
20226. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  Bureau  of  the  Public 
Debt  will  be  made  by  the  Commissioner  of 
the  Public  Debt.  Appeals  made  by  mail 
should  be  addressed  to: 

Freedom  of  Information  Appeal. 

Commissioner.  Bureau  of  the  Public  Debt, 

Department  of  the  Treasury,  Washington, 

DC  20228. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel.  Bureau 
of  the  Public  Debt,  and  shall  be  delivered  to 
the  following  location: 
Chief  Counsel,  Bureau  of  the  Public  Debt, 

Room  503.  999  E  Street.  NW.,  Washington. 

DC  20226. 

Appendix  ) — Office  of  the  Comptroller  of  the 
Cuirency 

1.  In  general.  This  appendix  applies  to  the 
Office  of  the  Comptroller  of  the  Currency.  It 
identifies  the  location  of  the  public  reading 
room  at  which  the  following  documents  are 
available  for  public  inspection  and  copying: 
A  description  of  the  central  and  field  offices; 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined: 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained;  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency;  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases: 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 


are  not  published  in  the  Federal  Register: 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determfeiations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  adA-esses  for  delivery  of  requests, 
appeals  and  service  of  process.  For 
additional  rules  issued  specifically  with 
respect  to  the  Office  of  the  Comptroller  of  the 
Currency,  see  12  CFR  Part  4. 

2.  Public  reading  room.  The  Office  of  the 
Comptfoller  of  the  Currency  will  make 
materials  available  for  review  on  an  ad  hoc 
basis  when  necessary.  Contact  the  Freedom 
of  Information  Officer.  Communications 
Division,  Comptroller  of  the  Currency,  3rd 
Floor.  490  L'Enfant  Plaza  East,  SW.. 
Washington,  DC  20219. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
Office  of  the  Comptroller  of  the  Currency  will 
be  made  by  the  Freedom  of  Information 
Officer  or  the  official  so  designated.  Requests 
may  be  mailed  or  delivered  in  person  to: 
Freedom  of  Information  Act  Request. 

Freedom  of  Information  Officer, 
Connnunications  Division,  3rd  Floor, 
Comptroller  of  the  Currency,  490  L'Enfant 
Plaza  East,  SW..  Washington.  DC  20219. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  with 
resped  to  records  of  the  Office  of  the 
Comptroller  of  the  Currency  will  be  made  by 
the  Chief  Counsel  or  delegates  of  such 
person.  Appeals  made  by  mail  should  be 
addressed  to: 

Communications  Division.  3rd  Floor, 
Comptroller  of  the  Currency,  490  L'Enfant 
Plaza  East.  SW.,  Washington,  DC  20219. 
Appeals  may  be  delivered  personally  to  the 

Communications  Division,  3rd  Floor. 

Comptroller  of  the  Currency.  490  L'Enfant 

Plaza  East.  SW.,  Washington,  DC. 
5.  Delivery  of  process.  Service  of  process 

will  be  received  by  the  Chief  Counsel. 

Comptroller  of  the  Currency  and  shall  be 

delivered  to  such  officer  at  the  following 

location: 

Office  of  the  Chief  Counsel,  Comptroller  of 
the  Currency.  6th  Floor,  490  L'Enfant  Plaza 
East,  SW.,  Washington,  DC  20219. 

Appendix  K— United  States  Savings  Bond 
Division 

1.  fr  general.  This  appendix  applies  to  the 
United  States  Savings  Bond  Division.  It 
identifies  the  location  of  the  public  reading 
room  at  which  the  following  documents  are 
available  for  public  inspection  and  copying: 
A  description  of  the  central  and  field  offices; 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained;  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency;  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing:  final  adjudications  of  cases: 
statements  of  policy  and  interpretations 


which  have  Deen  aaopiea  oy  the  agency  and 
are  not  published  in  the  Federal  Register, 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process. 

2.  Public  reading  room.  The  public  reading 
room  for  the  United  Stales  Savings  Bond 
Division  is  maintained  at  the  following 
location: 

Library.  Room  5030,  Main  Treasury  Building, 
1500  Pennsylvania  Ave.  NW.,  Washington, 
DC  20220. 

3.  Requests  for  records,  (a)  Initial 
determinations  under  31  CFR  1.5(g)  whether 
to  grant  requests  for  records  relating  to  the 
substantive  Savings  Bond  Program,  such  as 
records  relating  to  ownership  of  and 
transaction*  in  savings  bonds,  will  be  made 
by  the  Infoitnation  Officer  of  the  Bureau  of 
Public  Debt  Requests  may  be  mailed  or 
delivered  in  person  to: 

Freedom  of  Information  Act  Request, 
Information  Officer.  Bureau  of  the  Public 
Debt.  Room  300,  Washington  Building,  1435 
G  Street,  NW.,  Washington,  DC  20226. 
(b)  Initial  determinations  under  31  CFR 
1.5(g)  whether  to  grant  requests  for  other 
records  of  the  United  States  Savings  Bond 
Division,  such  as  personnel  records  or 
records  relating  to  the  internal  management 
of  the  Division,  will  be  made  by  the  Director 
of  Public  Affairs,  United  States  Savings  Bond 
Division.  Requests  made  by  mail  should  be 
addressed  to: 

Freedom  of  Information  Act  Request.  Director 
of  Public  Affairs,  U.S.  Savings  Bond 
Division,  Department  of  the  Treasury. 
Washington,  DC  20226. 
Requests  may  be  delivered  in  person  to  the 
Office  of  the  Director.  U.S.  Savings  Bond 
Division,  Room  257, 1111  20th  Street,  NW,. 
Washington,  DC. 

4.  Administrative  appeal  of  determination 
to  deny  records,  (a)  Appellate  determinations 
under  31  CFR  1.5(h)  with  respect  to  records, 
access  to  which  has  been  denied  by  the 
Information  Officer  of  the  Bureau  of  the 
Public  Debt,  will  be  made  by  the 
Commissioner,  Bureau  of  the  Public  Debt. 
Appeals  made  by  mail  should  be  addressed 
to: 

Freedom  of  Information  Appeal. 
Commissioner,  Bureau  of  the  Public  Debt. 
Department  of  the  Treasury,  Washington, 
DC  20226. 

Appeals  may  be  delivered  in  person  to  the 
Office  of  the  Information  Officer,  Room  300, 
Washington  Building,  1435  G  Street,  NW., 
Washington,  DC. 

(b)  Appellate  determinations  under  31  CFR 
1.5(h)  with  respect  to  records,  access  to 
which  has  been  denied  by  the  Director  of 
Pubhc  Affairs,  United  States  Savings  Bond 
Division,  Will  be  made  by  the  National 
Director,  United  States  Savings  Bond 
Division.  Requests  made  by  mail  should  be 
addressed  to: 
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Freedom  of  Information  Appeal.  Nauonui 
Director,  Department  of  the  Treasury, 
Washington,  DC  20228. 

Requests  may  be  delivered  personally  to 
the  office  of  the  Deputy  National  Director, 
Room  317,  nil  20th  Street,  NW., 
Washington,  DC. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Commissioner,  Bureau 
of  the  Public  Debt  and  shall  be  delivered  to 
such  officer  at  the  following  location: 
Commissioner,  Bureau  of  the  Public  Debt. 

Room  300,  Washington  Bldg.,  1435  G  Street, 

NW.,  Washington,  DC  20226. 

Appendix  L — Federal  Luiw  Enforcement 
Training  Center 

1.  In  general.  This  appendix  applied  to  the 
Federal  Law  Enforcement  Training  Center.  It 
identiHes  the  location  of  the  public  reading 
room  at  which  the  following  documents  are 
available  for  public  inspection  and  copying: 
A  description  of  the  central  and  field  on'ices; 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained;  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency;  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases; 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process. 

2.  Public  reading  room.  The  public  reading 
room  for  the  Federal  Law  Enforcement 
Training  Center  is  maintained  at  the 
following  location: 

Library,  Building  262.  Federal  Law 
Enforcement  Training  Center,  Glynco,  CA 
31524. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  will  be 
made  by  the  Director,  Federal  Law 
Enforcement  Training  Center.  Requests  made 
by  mail  should  be  addressed  to: 

Freedom  of  Information  Act  Request, 
Freedom  of  Information  Act  Officer, 
Federal  Law  Elnforcement  Training  Center, 
Department  of  the  Treasury,  Building  94, 
Glynco.  GA  31524. 

Requests  may  be  delivered  personally  to 
the  Library,  Federal  Law  Enforcement 
Training  Center,  Building  94,  Glynco.  GA. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  Appellate 
determinations  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  consolidated  Federal 
Law  Enforcement  Training  Center  will  be 
made  by  the  Assistant  Secretary 
(Enforcement).  Appeals  may  be  mailed  or 
delivered  in  person  to: 

Freedom  of  Information  Appeal,  Assistant 
Secretary  (Enforcement),  Department  of  the 


Treasury,  1500  Pennsjivania  Avenue  NW., 
Room  4312.  Room  3448,  Washington,  DC 
20220. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  General  Counsel  of 
the  Department  of  the  Treasury,  or  his 
delegate,  and  shall  be  delivered  to  such 
officer  at  the  following  location: 
General  Counsel,  Department  of  the 

Treasury,  Room  3000,  Main  Treasury 

Building,  1500  Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 

Appendix  M — Office  of  the  Assistant 
Secretary  for  Tax  Policy 

1.  In  general.  This  appendix  applies  to  the 
Office  of  the  Assistant  Secretary  for  Tax 
Policy,  including  the  Office  of  International 
Tax  Counsel,  the  Office  of  Tax  Analysis,  the 
Office  of  the  Tax  Legislative  Counsel,  and 
generally  the  Office  of  Industrial  Economics. 
It  identifies  the  location  of  the  public  reading 
room  at  which  the  following  documents  are 
available  for  public  inspection  and  copying: 
A  description  of  the  central  and  field  offices; 
the  established  places  where  the  public  may 
obtain  information,  decisions,  statements  of 
the  general  course  and  method  by  which 
functions  are  channeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained;  substantive 
rules  and  statements  of  general  policy  and 
interpretations  adopted  by  the  agency:  and 
each  amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases; 
statements  of  policy  and  interpretations 
which  have  been  adopted  by  the  agency  and 
are  not  published  in  the  Federal  Register; 
administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public.  In 
addition,  the  appendix  identifies  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  to  FOIA  requests,  the  officers 
designated  to  receive  service  of  process,  and 
the  addresses  for  delivery  of  requests, 
appeals  and  service  of  process. 

2.  Public  Reading  Room.  The  public 
reading  room  for  the  Office  of  the  Assistant 
Secretary  for  Tax  Policy  is  maintained  at  the 
following  location: 

Library.  Room  5030,  Main  Treasury  Building, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
Office  of  the  Assisant  Secretary  for  Tax 
Policy  will  be  made  by  the  Freedom  of 
Information  Office.  Office  of  Tax  Legislative 
Counsel,  or  the  Deputy  Tax  Legislative 
Counsel,  Room  3064.  Main  Treasury  Building, 
Washington.  DC  20220. 

Requests  for  records  may  be  mailed  or 

delivered  in  person  to: 

Freedom  of  Information  Act  Request, 
Freedom  of  Information  Officer,  Office  of 
the  Assistant  Secretary  (Tax  Policy),  Room 
4028,  Main  Treasury  Building.  1500 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20220. 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  The  Assistant 
Secretary  (Tax  Policy)  will  make  the 
determination  on  appeals.  Appeals  from 
initial  determinations  to  deny  records  may  be 
mailed  or  delivered  in  person  to: 


Assistant  Secretary  for  Tax  Policy. 
Department  of  the  Treasury,  Main  Treasury 
Building,  Room  3112, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  General  Counsel  of 
the  Department  of  the  Treasury,  or  his 
delegate,  and  shall  be  delivered  to  such 
officer  at  the  following  location: 
General  Counsel,  Department  of  the 

Treasury.  Room  3000,  Main  Treasury 

Building.  1500  Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 

Subpart  B — Other  Disclosure 
Provisions 

§  1.8    Scope. 

The  regulations  in  this  subpart 
concern  access  to  information  and 
records  other  than  under  5  U.S.C.  552. 
This  subpart  is  applicable  only  to  the 
Departmental  Offices  as  defined  to 
§  11(a)  of  this  part  and  the  United 
States  Savings  Bonds  Division  and  the 
United  States  Secret  Service. 

§  1.9    Records  not  to  be  otherwise 
withdrawn  or  disclosed. 

Except  in  accordance  with  this  part, 
or  as  otherwise  authorized.  Treasury 
Department  officers  and  employees  are 
prohibited  from  making  records  or 
duplicates  available  to  any  person,  not 
an  officer  or  employee  of  the 
Department,  and  are  prohibited  from 
withdrawing  any  such  records  or 
duplicates  from  the  files,  possession  or 
control  of  the  Department. 

§  1.10    Orai  Information. 

(a)  Officers  and  employees  of  the 
Department  may,  in  response  to 
requests,  provide  orally  information 
contained  in  records  of  the  Department 
which  are  determined  to  be  available  to 
the  public.  If  the  obtaining  of  such 
information  requires  search  of  the 
records,  a  written  request  and  the 
payment  of  the  fee  for  record  search  set 
forth  in  §  1.6  will  be  required. 

(b)  Information  with  respect  to 
activities  of  the  Department  not  a  matter 
of  record  shall  not  be  disclosed  if  the 
information  involves  matters  exempt 
from  disclosure  under  5  U.S.C.  552  or  the 
regulation&Jn  this  part,  or  if  the 
disclosure  of  such  infoiTnation  would 
give  the  person  requesting  the 
information  advantages  not  accorded  to 
other  citizens; 

§1.11    Testimony  or  the  Production  of 
records  In  a  court  or  other  proceeding. 

(a)  Treasury  Department  officers  and 
employees  are  prohibited  from  testifying 
or  otherwise  furnishing  information 
obtained  as  a  result  of  their  official 
capacities  or  in  connection  with  the 
transaction  of  public  business,  in 


12018 Federal  Register  /  Vol.  52.  No.  71  /  Tuesday.  April  14.  1987  /  Proposed  Rules 


compliance  with  a  subpoena  or  other 
order  or  demand  of  any  court  or  other 
authority  without  the  prior  approval  of 
an  officer  authorized  to  determine  the 
availability  of  records  under  these 
regulations. 

(b)  Treasury  Department  officers  and 
employees  are  prohibited  from 
furnishing  any  record  in  compliance 
with  subpoenas  duces  tecum  or  other 
order  or  demand  of  any  court  or  other 
authority,  without  the  prior  approval  of 
an  officer  authorized  to  determine  the 
availability  of  records  under  the 
regulations  in  this  part. 

(c)  In  court  cases  in  which  the  United 
States  or  the  Treasury  Department  is  not 
a  party,  where  the  giving  of  testimony  is 
desired,  an  affidavit  by  the  litigant  or 
the  litigant's  attorney,  setting  forth  the 
information  with  respect  to  which  the 
testimony  of  such  officer  or  employee  is 
desired,  must  be  submitted  before 
permission  to  testify  will  be  granted. 
Permission  to  testify  will,  in  all  cases,  be 
limited  to  the  information  set  forth  in  the 
affidavit  or  to  such  portions  thereof  as 
may  be  deemed  proper. 

(d)  Where  approval  to  testify  or  to 
furnish  records  in  compliance  with  a 
subpoena,  order  or  demand  is  not  given 
the  person  to  whom  it  is  directed  shall,  if 
possible,  appear  in  court  or  before  the 
other  authority  and  respectfully  state  his 
inability  to  comply  in  full  with  the 
subpoena,  order  or  demand,  relying  for 
his  action  upon  this  section. 

§  1.12    Regulations  not  applicable  to 
ofticial  request 

The  regulations  in  this  part  shall  not 
be  applicable  to  official  requests  of 
other  governmental  agencies  or  officers 
thereof  acting  in  their  official  capacities, 
unless  it  appears  that  granting  a 
particular  request  would  be  in  violation 
of  law  or  inimical  to  the  public  interest. 
Cases  of  doubt  should  be  referred  for 
decision  to  the  supervisory  official 
designated  in  §  1.8. 

Subpart  C— Privacy  Act 

§  1.20    Purpose  and  scope  of  regulations. 

The  regulations  in  this  subpart  are 
issued  to  implement  the  provisions  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
The  regulations  apply  to  all  records 
which  are  contained  in  systems  of 
records  maintained  by  the  Department 
of  the  Treasury  and  which  are  retrieved 
by  an  individual's  name  or  personal 
identifier.  They  do  not  relate  to  those 
personnel  records  of  Government 
employees,  which  are  under  the 
jurisdiction  of  the  Office  of  Personnel 
Management  to  the  extent  such  records 
are  subject  to  regulations  issued  by  such 
OPM.  The  regulations  apply  to  all 


components  of  the  Department  of  the 
Treasujy.  Any  reference  in  this  subpart 
to  the  Department  or  its  officials, 
employees,  or  records  shall  be  deemed 
to  refer  also  to  the  components  or  their 
officiaU,  employees,  or  records.  The 
regulations  set  forth  the  requirements 
applicable  to  Department  of  the 
Treasury  employees  maintaining, 
collecting,  using  or  disseminating 
records  pertaining  to  individuals.  They 
also  set  forth  the  procedures  by  which 
individuals  may  request  notification  of 
whethffl-  the  Department  of  the  Treasury 
maintains  or  has  disclosed  a  record 
pertaining  to  them  or  may  seek  access  to 
such  records  maintained  in  any 
nonexempt  system  of  records,  request 
correction  of  such  records,  appeal  any 
initial  adverse  determination  of  any 
request  for  amendment,  or  may  seek  an 
accounting  of  disclosures  of  such 
record!.  For  the  convenience  of 
interested  persons,  the  components  of 
the  Department  of  the  Treasury  may 
reprint  these  regulations  in  their  entirety 
(less  any  appendices  not  applicable  to 
the  component  in  question]  in  those 
titles  of  the  Code  of  Federal  Regtilations 
which  normally  contain  regulations 
applicable  to  such  components.  In 
connection  with  such  republication,  and 
at  other  appropriate  times,  components 
may  issue  supplementary  regulations 
applicable  only  to  the  component  in 
question,  which  are  consistent  with 
these  regulations.  In  the  event  of  any 
actual  or  apparent  inconsistency,  these 
Departmental  regulations  shall  govern. 
Persons  interested  in  the  records  of  a 
particular  component  should  therefore, 
also  consult  the  Code  of  Federal 
Regulations  for  any  rules  or  regulations 
promulgated  specifically  with  respect  to 
that  component  (see  Appendices  to  this 
subpart  for  cross  references).  The  head 
of  each  component  is  hereby  also 
authorized  to  substitute  other 
appropriate  offfcials  for  those 
designated  and  correct  addresses 
specified  in  the  appendix  to  this  subpart 
apphcable  to  the  component.  The 
components  of  the  Department  of  the 
Treasury  for  the  purposes  of  this  subpart 
are: 

(a)  The  Departmental  Offices,  which 
includes  the  offices  of: 

(1)  The  Secretary  of  the  Treasury, 
including  immediate  staff; 

(2)  The  Deputy  Secretary  of  the 
Treasury,  including  immediate  staff: 

(3)  The  Under  Secretary  of  the 
Treasury  for  Finance,  including 
immediate  staff: 

(4)  The  Fiscal  Assistant  Secretary, 
including  immediate  staff; 

(5)  The  Assistant  Secretary  of  the 
Treasury  for  Economic  Policy  and  all 


other  offices  reporting  to  such  official, 
including  immediate  staff; 

(6)  The  General  Counsel  and  also  the 
Legal  Division,  except  legal  counsel  to 
the  components  listed  in  paragraphs 
(a)(9)  and  (b)  through  (1)  of  this  section: 

(7)  The  Assistant  Secretary  of  the 
Treasury  for  International  Affairs  and 
all  offices  reporting  to  such  official, 
including  immediate  staff; 

(8)  The  Treasurer  of  the  United  States, 
including  immediate  staff; 

(9)  The  Assistant  Secretary  of  the 
Treasury  for  Tax  Policy,  including 
immediate  $taff  and  all  offices  reporting 
to  such  official; 

(10)  The  Assistant  Secretary  of  the 
Treasury  for  Management,  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(11)  The  Assistant  Secretary  of  the 
Treasury  for  Domestic  Finance  and  all 
offices  reporting  to  such  official, 
including  immediate  staff; 

(12)  The  Assistant  Secretary  of  the 
Treasury  for  Legislative  Affairs, 
including  immediate  staff; 

(13)  The  Assistant  Secretary  of  the 
Treasury  for  Public  Affairs  and  Public 
Liaison,  including  immediate  staff: 

(14)  The  Assistant  Secretary  of  the 
Treasury  for  Enforcement  and  all  offices 
reporting  to  such  official,  including 
immediate  staff; 

(15)  The  Special  Assistant  to  the 
Secretary  ff^ational  Security),  including 
immediate  staff; 

(16)  The  Inspector  General  and  all 
offices  reporting  to  such  official, 
including  immediate  office. 

(b)  The  Bureau  of  Alcohol,  Tobacco 
and  FireaHns; 

(c)  The  (J)fnce  of  the  Comptroller  of 
the  Currency; 

(d)  The  United  States  Customs 
Service; 

(e)  The  Bureau  of  Engraving  and 
Printing; 

(f)  The  Federal  Law  Enforcement 
Training  Center; 

(g)  The  Financial  Management 
Service; 

(h)  The  Internal  Revenue  Service; 

(i)  The  United  States  Mint; 

(j)  The  Bureau  of  the  Public  Debt; 

(k)  The  United  States  Savings  Bond 
Division; 

(1)  The  United  States  Secret  Service; 
For  purposes  of  this  subpart,  the  office 
of  the  legal  counsel  for  the  components 
Usted  in  paragraphs  (b),  (c),  (d),  (e),  (f). 
(g),  (h),  (i).  and  (j)  of  this  section  are  to 
be  considered  a  part  of  such  component. 
Any  office,  which  is  now  in  existence  or 
may  hereafter  be  established,  which  is 
not  specifically  listed  or  known  to  be  a 
component  of  any  of  those  listed  above, 
shall  be  deemed  a  part  of  the 
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Departmental  Offices  for  the  purpose  of 
these  regulations. 

§  1^1    Deflnittons. 

(a)  The  term  "agency"  means  agency 
as  defined  in  5  U.S.C.  552(e); 

(b)  The  term  "individual"  means  a 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  for  permanent 
residence; 

(c)  The  term  "maintain"  includes 
maintain,  collect,  use.  or  disseminate; 

(d)  The  term  "record"  means  any  item, 
collection,  or  grouping  of  information 
about  an  individual  that  is  maintained 
by  the  Department  of  the  Treasury  or 
component  of  the  Department.  This 
includes,  but  is  not  limited  to,  the 
individual's  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history  and  that 
contains  the  name,  or  an  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual, 
such  as  a  finger  or  voice  print  or  a 
photograph; 

(e)  The  term  "system  of  records" 
means  a  group  of  any  records  under  the 
control  of  the  Department  of  the 
Treasury  or  any  component  from  which 
information  is  retrieved  by  the  name  of 
the  individual  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual; 

(f)  The  term  "statistical  record"  means 
a  record  in  a  system  of  records 
maintained  for  statistical  research  or 
reporting  purposes  only  and  not  used  in 
whole  or  part  in  making  any 
determination  about  an  identifiable 
individual,  except  as  provided  by  13 
U.S.C.  8. 

(g)  The  term  "routine  use"  means  the 
disclosure  of  a  record  that  is  compatible 
with  the  purpose  for  which  the  record 
was  collected; 

(h)  The  term  "component"  means  a 
bureau  or  office  of  the  Department  of  the 
Treasury  as  set  forth  in  5  1.20  and  in  the 
appendices  to  these  regulations.  (See  5 
U.S.C.  552a(a).) 

(i)  The  term  "request  for  access" 
means  a  request  made  pursuant  to  5 
U.S.C.  552a(d)(l). 

(j)  The  term  "request  for  amendment" 
means  a  request  made  pursuant  to  5 
U.S  C.  552a(d)(2). 

(k)  The  term  "request  for  accounting" 
means  a  request  made  pursuant  to  5 
U.S.C.  552a(c)(3). 

S  1.22    Requirements  relating  to  systems 
of  records. 

(a)  In  general.  Subject  to  5  U.S.C.  552a 
(i)  and  (k)  and  §  1.23(c),  each  component 
shall,  in  conformance  with  5  U.S.C.  552a: 

(1)  Maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
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purpose  of  the  agency  required  to  be 
accomplished  by  the  statute  or  by 
Executive  Order  of  the  President  (See  5 
U.S.C.  552a(e)(l)). 

(2)  Collect  information  to  the  greatest 
extent  practicable  directly  from  the 
subject  individual  when  the  information 
may  result  in  adverse  determinations 
about  an  individual's  rights,  benefits, 
and  privileges  under  Federal  programs. 
(See  5  U.S.C.  552a(e)(2).) 

(b)  Requests  for  information  from 
individuals.  Subject  to  5  U.S.C.  552a(j) 
and  5  1.23(c)(1),  each  component  of  the 
Treasury  shall  inform  each  individual 
whom  it  asks  to  supply  information,  on 
the  form  which  it  uses  to  collect  the 
information  or  on  a  separate  form  that 
can  be  retained  by  the  individual: 

(1)  The  authority  (whether  granted  by 
statute,  or  by  Executive  Order  of  the 
President)  which  authorizes  the 
solicitation  of  the  information  and 
whether  disclosure  of  such  information 
is  mandatory  or  voluntary; 

(2)  The  principal  purpose  or  purposes 
for  which  the  information  is  intended  to 
be  used; 

(3)  The  routine  uses  which  may  be 
made  of  the  information,  as  published 
pursuant  to  5  U.S.C.  552a(e)(4)(D);  and 

(4)  The  effects  on  such  individual,  if 
any,  of  not  providing  all  or  any  part  of 
the  requested  information.  (See  5  U.S.C. 
552a(e)(3).) 

(c)  Report  on  new  systems.  Each 
component  of  the  Treasury  shall  provide 
adequate  advance  notice  to  Congress 
and  the  Office  of  Management  and 
Budget  through  the  Disclosure  Branch 
and  Administration  Section  of  the  Office 
of  the  General  Counsel  of  any  proposal 
to  establish  or  alter  any  system  of 
records  in  order  to  permit  an  evaluation 
of  the  probable  or  potential  effect  of 
such  proposal  on  the  privacy  and  other 
personal  or  property  rights  of 
individuals  or  the  disclosure  of 
information  relating  to  such  individuals, 
and  its  effect  on  the  preservation  of  the 
constitutional  principles  of  federalism 
and  separation  of  powers.  (See  5  U.S.C. 
552a{o).) 

(d)  Accurate  and  secure  maintenance 
of  records.  Each  component  shall: 

(1)  Subject  to  5  U.S.C.  552a(j)  and 

§  1.23(c)(1),  maintain  all  records  which 
are  used  in  making  any  determination 
about  any  individual  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  the  determination  (see  5 
U.S.C.  552a(e)(5)); 

(2)  Prior  to  disseminating  any  record 
about  an  individual  to  any  person  other 
than  an  agency,  unless  the 
dissemination  is  made  pursuant  to  5 
U.S.C.  552  (see  31  CFR  Part  1,  Subpart 


A),  make  reasonable  efforts  to  assure 
that  such  records  are  accurate, 
complete,  timely,  and  relevant  for 
Department  of  the  Treasury  purposes 
(see  5  U.S.C.  552a(e)(6))  and 

(3)  Establish  appropriate 
administrative,  technical,  and  physical 
safeguards  to  insure  the  security  and 
confidentiality  of  records  and  to  protect 
against  any  anticipated  threats  or 
hazards  to  their  security  or  integrity 
which  could  result  in  substantial  harm, 
embarrassment,  inconvenience,  or 
unfairness  to  any  individual  on  whom 
information  is  maintained.  (See  5  U.S.C. 
552a(e)(10)). 

(i)  System  managers,  with  the 
approval  of  the  head  of  their  offices 
within  a  component,  shall  establish 
administrative  and  physical  controls, 
consistent  with  Department  regulations, 
to  insure  the  protection  of  records 
systems  from  unauthorized  access  or 
disclosure  and  from  physical  damage  or 
destruction.  The  controls  instituted  shall 
be  proportional  to  the  degree  of 
sensitivity  of  the  records  but  at  a 
minimum  must  insure  that  records  other 
than  those  available  to  the  general 
public  under  the  Freedom  of  Information 
Act  (5  U.S.C.  552),  are  protected  from 
public  view,  that  the  area  in  which  the 
records  are  stored  is  supervised  during 
all  business  hours  and  physically  secure 
during  nonbusiness  hours  to  prevent 
unauthorized  personnel  from  obtaining 
access  to  the  records.  Automated 
systems  shall  comply  with  the  security 
standards  promulgated  by  the  National 
Bureau  of  Standards. 

(ii)  System  managers,  with  the 
approval  of  the  head  of  their  offices 
within  a  component,  shall  adopt  access 
restrictions  to  insure  that  only  those 
individuals  within  the  agency  who  have 
a  need  to  have  access  to  the  records  for 
the  performance  of  their  duties  have 
access  to  them.  Procedures  shall  also  be 
adopted  to  prevent  accidental  access  to, 
or  dissemination  of,  records. 

(e)  Prohibition  against  maintenance  of 
records  concerning  First  Amendment 
rights.  No  component  shall  maintain  a 
record  describing  how  any  individual 
exercises  rights  guaranteed  by  the  First 
Amendment  (e.g.  speech),  unless  the 
maintenance  of  such  record  is: 

(1)  Expressly  authorized  by  statute,  or 

(2)  Expressly  authorized  by  the 
individual  about  whom  the  record  is 
maintained,  or 

(3)  Pertinent  to  and  within  the  scope 
of  an  authorized  law  enforcement 
activity.  (See  5  U.S.C.  552a(e)(7).) 

(f)  Notification  of  disclosure  under 
compulsory  legal  process.  Subject  to  5 
U.S.C.  552a(j)  and  5  1.23(c)(1).  when 
records  concerning  an  individual  are 
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subpoenaed  by  a  Grand  lury.  Court,  or 
quasi-judicial  agency,  or  disclosed  in 
accordance  with  an  ex  parte  court  order 
pursuant  to  28  U.S.C.  6103(1).  the  official 
served  with  the  subpoena  or  court  order 
shall  make  reasonable  efforts  to  assure 
that  notice  of  any  disclosure  is  provided 
to  the  individual.  Notice  shall  be 
provided  within  Five  working  days  of 
making  the  records  available  under 
compulsory  legal  process  or,  in  the  case 
of  a  Grand  Jury  subpoena  or  an  ex  parte 
order,  within  five  days  of  its  becoming  a 
matter  of  public  record.  Notice  shall  be 
mailed  to  the  last  known  address  of  the 
individual  and  shall  contain  the 
following  information:  the  date  and 
authority  to  which  the  subpoena  is,  or 
was  returnable,  or  the  date  of  and  court 
issuing  the  ex  parte  order,  the  name  and 
number  of  the  case  or  proceeding,  and 
the  nature  of  the  information  sought  and 
provided.  Notice  of  the  issuance  of  a 
subpoena  or  an  ex  parte  order  is  not 
required  if  the  system  of  records  has 
been  exempted  from  the  notice 
requirement  of  5  U.S.C.  552a(e)(8)  and 
this  section,  pursuant  to  5  U.S.C.  552a(j] 
and  5  1.23(c)(1),  by  a  Notice  of 
Exemption  published  in  the  Federal 
Register.  (See  5  U.S.C.  552a(e)(8)). 

(g)  Emergency  Disclosure.  If 
information  concerning  an  individual 
has  been  disclosed  to  any  person  under 
compelling  circumstances  affecting 
health  or  safety,  the  individual  shall  be 
notified  at  the  last  known  address 
within  5  days  of  the  disclosure 
(excluding  Saturdays.  Sundays,  and 
legal  public  holidays).  Notification  shall 
include  the  following  information:  the 
nature  of  the  information  disclosed,  the 
person  or  agency  to  whom  it  was 
disclosed,  the  date  of  disclosure,  and  the 
compelling  circumstances  justifying  the 
disclosure.  Notification  shall  be  given  by 
the  officer  who  made  or  authorized  the 
disclosure.  (See  5  U.S.C.  552a(b)(8)). 

§  1.23    Publication  In  the  Federal 
Register — Notices  of  systems  of  records, 
general  exemptions,  specific  exemptions, 
review  of  all  systems. 

(a)  Notices  of  systems  of  records  to  be 
published  in  the  Federal  Register. 

(1)  The  Department  shall  publish  a 
notice  of  the  existence  and  character  of 
all  systems  of  records  every  3  years  in 
the  Federal  Register.  An  annual  notice 
of  systems  of  records  is  required  to  be 
published  by  the  Office  of  the  Federal 
Register  in  the  publication  entitled 
"Privacy  Act  Issuances",  as  specified  in 
5  U.S.C.552a(f). 

(2)  Minor  changes  to  systems  of 
records  shall  be  published  annually. 
(See  paragraph  (d)(8)  of  this  section) 

(3)  In  addition,  the  Department  shall 
publish  in  the  Federal  Register  upon 


establishment  or  revision  a  notice  of  the 
existence  and  character  of  any  new  or 
revised  systems  of  records.  Unless 
otherwise  instructed,  each  notice  shall 
include: 

(i)  The  name  and  location  of  the 
system; 

(ii)  The  categories  of  individuals  on 
whom  records  are  maintained  in  the 
system; 

(iii)  The  categories  of  records 
maintained  in  the  system; 

(iv)  Bach  routine  use  of  the  records 
contained  in  the  system,  including  the 
categories  of  users  and  the  purpose  of 
such  use; 

(v)  Hie  policies  and  practices  of  the 
component  regarding  storage, 
retrievability,  access  controls,  retention, 
and  disposal  of  the  records; 

(vi)  The  title  and  business  address  of 
the  Treasury  official  who  is  responsible 
for  the  system  of  records; 

(vii)  The  procedures  of  the  component 
whereby  an  individual  can  be  notified  if 
the  system  of  records  contain  a  record 
pertaining  to  the  individual,  including 
reasonable  times,  places,  and 
identification  requirements. 

(viii)  The  procedures  of  the 
component  whereby  an  individual  can 
be  notified  on  how  to  gain  access  to  any 
record  pertaining  to  such  individual  that 
may  be  contained  in  the  system  of 
records,  and  how  to  contest  its  content; 
and 

(ix)  The  categories  of  sources  of 
records  in  the  system.  (See  5  U.S.C. 
552a(e)(4)), 

(b)  Notice  of  new  or  modified  routine 
uses  to  be  published  in  the  Federal 
Register.  At  least  30  days  prior  to  a  new 
use  or  modification  of  a  routine  use,  as 
published  under  paragraph  (a)(3)(iv)  of 
this  section,  each  component  shall 
publish  in  the  Federal  Register  notice  of 
such  new  or  modified  use  of  the 
information  in  the  system  and  provide 
an  opportunity  for  interested  persons  to 
submit  written  data,  views,  or 
arguments  to  the  components.  (See  5 
U.S.C.  552a(e)(ll).) 

(c)  Promulgation  of  rules  exempting 
systems  from  certain  requirements — (1) 
General  exemptions.  In  accordance  with 
existing  procedures  applicable  to  a 
Treasury  component's  issuance  of 
regulations,  the  head  of  each  such 
component  may  adopt  rules,  in 
accordance  with  the  requirements 
(including  general  notice)  of  5  U.S.C. 
553(b)  (1),  (2),  and  (3),  (c)  and  (e).  to 
exempt  any  system  of  records  within  the 
component  from  any  part  of  5  U.S.C. 
552a  and  these  regulations  except 
subsections  (b)  (9  1-24,  conditions  of 
disclosure),  (c)(1)  (§  1.25,  keep  accurate 
accounting  of  disclosures),  (c)(2)  (5  1.25, 
retain  accounting  for  five  years  or  life  of 


record),  (e)(4)  (A)  through  (F)  (paragraph 
(a)  of  this  section,  publication  of  annual 
notice  of  systems  of  records),  (e)(6) 
(§  1.22(d),  accuracy  of  records  prior  to 
dissemination),  (e)(7)  (5  1.22(e), 
maintenance  of  records  on  First 
Amendment  rights),  (e)(9)  (5  1.28. 
establish  rules  of  conduct),  (e)(10) 
(5  1.22(d)(3),  establish  safeguards  for 
records),  (e)(ll)  (paragraph  (c)  of  this 
section,  publish  new  intended  use),  and 
(i)  (S  1.28(c).  criminal  penalties)  if  the 
systems  of  records  maintained  by  the 
component  which  performs  as  its 
principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  including  police  efforts  to 
prevent,  control,  or  reduce  crime  or  to 
apprehend  criminals,  and  the  activities 
of  prosecutors,  courts,  correctional, 
probation,  pardon,  or  parole  authorities, 
and  which  consists  of  (i)  information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrests, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole,  and  probation 
status;  (ii)  information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or  (iii)  reports 
identifiable  to  an  individual  compiled  at 
any  stage  of  the  process  of  enforcement 
of  the  criminal  laws  from  arrest  or 
indictment  through  release  from 
supervision.  (See  5  U.S.C.  552a(j).). 

(2)  Specific  exemptions.  In  accordance 
with  existing  procedures  applicable  to  a 
Treasury  component's  issuance  of 
regulations,  the  head  of  each  such 
component  may  adopt  rules,  in 
accordance  with  the  requirements 
(including  general  notice)  of  5  U.S.C. 
553(b)  (1).  (2).  and  (3),  (c),  and  (e),  to 
exempt  any  system  of  records  within  the 
component  from  5  U.S.C.  552a(c)(3) 
(§  1.25(c)(2),  accounting  of  certain 
disclosures  available  to  the  individual), 
(d)  (§  1.26(a),  access  to  records),  (e)(1) 
(§  1.22(a)(1),  maintenance  of  information 
to  accomplish  purposes  authorized  by 
statute  or  executive  order  only), 
(e)(4)(G)  ((a)(7)  of  this  section, 
publication  of  procedures  for 
notification),  (e)(4)(H)  ((a)(8)  of  this 
section,  publication  of  procedures  for 
access  and  contest),  (e)(4)(I)  ((a)(9)  of 
this  section,  publication  of  sources  of 
records).  and{f)  (5  1-26,  promulgate 
rules  for  notification,  access  and 
contest),  if  the  system  of  records  is: 

(i)  Subject  to  the  provisions  of  5  U.S.C. 
552(b)(1); 

(ii)  Investigatory  material  compiled 
for  law  enforcement  purposes,  other 
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than  material  within  the  scope  of 
subsection  (j)(2)  of  5  U.S.C.  552a  and 
paragraph  (a)(1)  of  this  section.  If  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  such  individual  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  such  individual  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  this  material,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  the  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  conPidence,  or 
prior  to  September  27, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  conndence; 

(iii)  Maintained  in  connection  with 
providing  protective  services  to  the 
President  of  the  United  States  or  other 
individuals  pursuant  to  18  U.S.C.  3058; 

(iv)  Required  by  statute  to  be 
maintained  and  used  solely  as  statistical 
records: 

(v)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service,  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  who  furnished  information  to 
the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence,  or,  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confldence; 

(vi)  Testing  or  examination  material 
used  solely  to  determine  individual 
qualiHcations  for  appointment  or 
promotion  in  the  Federal  service  the 
disclosure  of  which  would  compromise 
the  objectivity  or  fairness  of  the  testing 
or  examination  process;  or 

(vii)  Evaluation  material  used  to 
determine  potential  for  promotion  in  the 
armed  services,  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identity  of  a  source 
who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

(3)  At  the  time  that  rules  under  this 
subsection  are  adopted,  the  head  of  the 
component  shall  include  in  the 
statement  required  under  5  U.S.C.  553(c) 
the  reasons  why  the  system  of  records  is 
to  be  exempted  from  a  provision  of  5 
U.S.C.  552a  and  this  part.  (See  5  U.S-C 
552a  (j)  and  (k)). 


(d)  Review  and  Report  to  OMB.  The 
Department  shall  ensure  that  the 
following  reviews  are  conducted  as 
often  as  specified  below  by  each  of  the 
components  who  shall  be  prepared  to 
report  tc  the  Departmental  Disclosure 
Branch  upon  request  the  results  of  such 
reviews  and  any  corrective  action  taken 
to  resolve  problems  uncovered.  Each 
component  shall: 

(1)  Review  every  two  years  a  random 
sample  of  the  component's  contracts 
that  provide  for  the  maintenance  of  a 
system  of  records  on  behalf  of  the 
component  to  accomplish  a  function  of 
the  component,  in  order  to  ensure  that 
the  working  of  each  contract  makes  the 
provisions  of  the  Act  apply.  (5  U.S.C. 
552a  (m)(l)) 

(2)  Review  annually  component's 
recordkeeping  and  disposal  policies  and 
practices  in  order  to  assure  compliance 
with  the  Act. 

(3)  Review  routine  use  disclosures 
every  3  years.that  are  associated  with 
each  system  of  records  in  order  to 
ensure  that  the  recipient's  use  of  such 
records  continues  to  be  compatible  with 
the  purpose  for  which  the  disclosing 
agency  originally  collected  the 
information. 

(4)  Review  every  three  years  each 
system  of  records  for  which  the 
component  has  issued  exemption  rules 
pursuant  to  Section  (j)  or  (k)  of  the 
Privacy  Art  in  order  to  determine 
whether  the  exemption  is  needed. 

(5)  Review  annually  each  ongoing 
matching  program  in  which  the 
component  has  participated  during  the 
year,  either  as  a  source  or  as  a  matching 
agency  in  order  to  assure  that  the 
requirements  of  the  Act,  the  OMB 
Matching  Guidelines,  and  the  OMB 
Model  Control  System  and  checklist 
have  been  met. 

(6)  Review  component's  training 
practices  annually  to  ensure  that  all 
component  personnel  are  familiar  with 
the  requirements  of  the  Act,  these 
regulations  and  Departmental  directives. 

(7)  Review  annually  the  actions  of 
component  personnel  that  have  resulted 
either  in  the  agency  being  found  civilly 
liable  under  Section  (g]  of  the  Act,  or  an 
employee  being  found  criminally  liable 
under  the  provisions  of  Section  (i)  of  the 
Act,  in  order  to  determine  the  extent  of 
the  problem  and  to  prevent  future 
recurrences. 

(8)  Review  annually  each  system  of 
records  notice  to  ensure  that  it 
accurately  describes  the  system.  Where 
minor  changes  are  needed,  publish  an 
amended  notice  in  the  Federal  Register. 
Minor  changes  shall  be  consolidated  in 
cne  annual  comprehensive  pubhcation. 
The  term  "minor  change  to  a  system  of 
records"  means  a  change  that  does  not 


significantly  change  the  system.  More 
specifically,  a  minor  change  does  not 
affect  the  character  or  purpose  of  the 
system  and  does  not  affect  the  ability  of 
an  individual  to  gain  access  to  a  record 
about  the  individual  or  to  any 
information  pertaining  to  such 
individual  which  is  contained  in  the 
system;  for  example,  changing  the  title 
of  the  system  manager  or  the  location  of 
the  system. 

§  1.24    Disclomir*  of  records  to  person 
ottwr  than  ttw  indtvidual  to  wt>om  they 
pertaia 

(a)  Conditions  of  disclosure.  No 
component  of  Treasury  shall  disclose 
any  record  which  is  contained  in  a 
system  of  records  maintained  by  it  by 
any  means  of  communication  to  any 
person,  or  to  another  agency,  except 
pursuant  to  a  written  request  by,  or  with 
the  prior  written  consent  of,  the 
individual  to  whom  the  record  pertains, 
or  the  parent,  if  a  minor,  or  legal 
guardian,  if  incompetent,  of  such 
individual,  unless  disclosure  of  the 
record  would  be: 

(1)  To  those  offices  and  employees  of 
the  Department  of  the  Treasury  who 
have  a  need  for  the  record  in  the 
performance  of  their  duties; 

(2)  Required  under  5  U.S.C.  552 
(Subpart  A  of  this  part); 

(3)  For  a  routine  use  as  defined  in  5 
U.S.C.  552a{a)(7)  and  §  1.21  (g)  and  as 
described  under  5  U.S.C.  552a  (e)(4)(D) 
and  S  1.23(a)(4): 

(4)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13  of 
the  U.S.  Code: 

(5)  To  a  recipient  who  has  provided 
the  component  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  the  designee  of  such 
official  to  determine  whether  the  record 
has  such  value; 

(7)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity. 

(i)  If  the  activity  is  authorized  by  law; 
and 

(ii)  If  the  head  of  the  agency  or 
instrumentality  has  made  a  written 
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request  to  the  Department  of  the 
Treasury  specifying  the  particular 
portion  desired  and  the  law  enforcement 
activities  for  which  the  record  is  sought; 
(8]  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  aHecting 
the  health  or  safety  of  an  individual,  if 
upon  such  disclosure,  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(9)  To  either  House  of  Congress,  or.  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee. 

(10)  To  the  Comptroller  General,  or 
the  authorized  representatives  of  such 
official,  in  the  course  of  the  performance 
of  the  duties  of  the  General  Accounting 
Office;  or 

(11)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction.  (See  5  U.S.C. 
552a(b)). 

§  1.25    Accounting  of  disclosures. 

(a)  Accounting  of  certain  disclosures. 
Each  component,  with  respect  to  each 
system  of  records  under  its  control, 
shall: 

(1)  Keep  an  accurate  accounting  of:  (i) 
The  date,  nature,  and  purpose  of  each 
disclosure  of  a  record  to  any  person  or 
to  an  agency  made  under  5  U.S.C. 
552a(b]  and  §  1.24;  and  (ii)  the  name  and 
address  of  the  person  or  agency  to 
whom  the  disclosure  is  made; 

(2)  Retain  the  accounting  made  under 
paragraph  (a)(1)  of  this  section  for  at 
least  five  years  or  the  life  of  the  record, 
whichever  is  longer,  after  the  disclosure 
for  which  the  accounting  is  made;  and 

(3)  Inform  any  person  or  other  agency 
about  any  correction  or  notation  of 
dispute  made  by  the  constituent  unit  in 
accordance  with  5  U.S.C.  552a(d)  and 

§  1.28  of  any  record  that  has  been 
disclosed  to  the  person  or  agency  if  an 
accounting  of  the  disclosure  was  made. 
(See  5  U.S.C.  552  (c).) 

(b)  Accounting  systems.  To  permit  the 
accounting  required  by  paragraph  (a)  of 
this  section,  system  managers,  with  the 
approval  of  the  head  of  their  offices 
within  a  component,  shall  establish  or 
implement,  a  system  of  accounting  for 
all  disclosures  of  records,  either  orally 
or  in  writing,  made  outside  the 
Department  of  the  Treasury.  Accounting 
records  shall: 

(1)  Be  established  in  the  least 
expensive  and  most  convenient  form 
that  will  permit  the  system  manager  to 
advise  individuals,  promptly  upon 
request,  what  records  concerning  them 
have  been  disclosed  and  to  whom: 

(2)  Provide,  as  a  minimum,  the 
identification  of  the  particular  record 
disclosed,  the  name  and  address  of  the 


person  or  agency  to  whom  or  to  whom 
or  to  which  disclosed,  and  the  date, 
nature  and  purpose  of  the  disclosure; 
and 

(3)  Be  maintained  for  5  years  or  until 
the  record  is  destroyed  or  transferred  to 
the  National  Archives  and  Records 
Service  for  storage  in  records  centers,  in 
which  event,  the  accounting  pertaining 
to  those  records,  unless  maintained 
separately,  shall  be  transferred  with  the 
records  themselves. 

(c)  Exemptions  from  accounting 
requirements.  No  accounting  is  required 
for  disclosure  of  records: 

(1)  To  those  officers  and  employees  of 
the  Department  of  the  Treasury  who 
have  a  need  for  the  record  in  the 
performance  of  their  duties;  or 

(2)  If  disclosure  would  be  required 
under  5  U.S.C.  552  and  Subpart  A  of  this 
part. 

(d)  Access  to  accounting  by 
individual.  (1)  Subject  to  paragraphs  (c) 
and  (d)(2)  of  this  section,  each 
component  shall  establish  and  set  forth 
in  the  appendix  to  this  subpart 
applicable  to  the  component,  procedures 
for  making  the  accounting  required 
under  paragraph  (a)  of  this  section 
available  to  the  individual  to  whom  the 
record  pertains  and  shall  thereafter 
make  such  accounting  available  in 
accordance  therewith  at  the  request  of 
the  individual.  The  procedures  may 
require  the  requester  to  provide 
reasonable  identification. 

(2)  Access  accountings  of  disclosure 
may  be  withheld  from  the  individual 
named  in  the  record  only  if  the 
disclosures  were  (i)  made  under  5  U.S.C. 
552a(bX7)  and  §  1.24(a)(7),  or  (ii)  under  a 
system  of  records  exempted  from  the 
requirements  of  5  U.S.C.  552a(c)(3)  in 
accordance  with  5  U.S.C.  552a  (j)  or  (k) 
and  S  1.23(c).  (See  5  U.S.C.  552a(c)). 

§  1 .26    Procedures  lor  notif icatton  and 
access  to  records  pertaining  to 
Individuals — format  and  fees  for  request 
(oracctss. 

(a)  Procedures  for  notification  and 
access.  Each  component  shall  establish, 
in  accordance  with  the  requirements  of  5 
U.S.C.  S53,  and  set  forth  in  the  appendix 
to  this  subpart  applicable  to  such 
component  procedures  whereby  an 
individual  can  be  notified,  in  response 
to  a  request,  if  any  system  of  records 
named  by  the  individual  contains  a 
record  pertaining  to  that  individual.  In 
addition,  such  procedures  shall  set  forth 
the  requirements  for  access  to  such 
records.  As  a  minimum  such  procedures 
shall  specify  the  times  during,  and  the 
places  at  which  access  will  be  accorded, 
together  with  such  identification  as  may 
be  reqvired  of  the  individual  before 


access.  (See  5  U.S.C.  552a(f)  (1),  (2)  and 
(3)) 

(b)  Access.  Each  component  in 
accordance  with  the  procedures 
prescribed  under  paragraph  (a)  of  this 
section,  shall  allow  an  individual  to  gain 
access  to  records  or  to  any  information 
pertaining  to  such  individual  which  is 
contained  in  the  system  of  records  upon 
request.  The  individual  shall  be 
permitted  to  review  the  record  and  have 
a  copy  made  of  all  or  any  portion  of  the 
record  in  a  form  that  is  comprehensible. 
The  individual  will  also  be  permitted  to 
be  accompanied  by  any  person  of  the 
individual's  choosing  to  review  the 
record,  except  that  the  agency  may 
require  the  individual  to  furnish  a 
written  statement  authorizing  discussion 
of  that  individual's  record  in  the 
accompanying  person's  presence.  (See  5 
U.S.C.  552a(d)(l)). 

(c)  Exceptions.  Neither  the  procedures 
prescribed  under  paragraph  (a)  of  this 
section  nor  the  requirements  for  access 
under  paragraph  (b)  of  this  section  shall 
be  applicable  to:  (1)  Systems  of  records 
exempted  pursuant  to  5  U.S.C.  552a  (j) 
and  (k)  and  §  1.23(c);  (2)  information 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding  (See  5  U.S.C. 
552a{d)(5));  or  (3)  information  pertaining 
to  an  individual  which  is  contained  in. 
and  inseparable  from,  another 
individual's  record. 

(d)  Format  of  request.  (1)  A  record  for 
notification  of  whether  a  record  exists 
shall: 

(i)  Be  made  in  writing  and  signed  by 
the  person  making  the  request,  who 
must  be  the  individual  about  whom  the 
record  is  maintained,  or  such 
individual's  duly  authorized 
representative  (See  S  1-34); 

(ii)  State  that  it  is  made  pursuant  to 
the  Privacy  Act,  5  U.S.C.  552a  or  these 
regulations,  have  marked  "Privacy  Act 
Request"  on  the  request  and  on  the 
envelope; 

(iii)  Give  the  name  of  the  system  or 
subsystem  or  caterogies  of  records  to 
which  access  is  sought,  as  specified  in 
"Privacy  Act  Issuances"  published  by 
the  Office  of  the  Federal  Register  and 
referenced  in  the  appendices  to  this 
subpart; 

(iv)  Describe  the  natiu-e  of  the 
record(s)  sought  in  sufficient  detail  to 
enable  Department  personnel  to  locate 
the  system  of  records  containing  the 
record  with  a  reasonable  amount  of 
effort.  Whenever  possible,  a  request  for 
access  should  describe  the  nature  of  the 
record  sought,  the  date  of  the  record  or 
the  period  In  which  the  record  was 
compiled. 

(v)  Provide  such  identification  of  the 
requester  as  may  be  specified  in  the 
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appropriate  appendix  to  this  subpart; 
and 

(vi)  Be  addressed  or  delivered  in 
person  to  the  office  or  officer  of  the 
component  indicated  for  the  particular 
system  or  subsystem  or  categories  of 
records  the  individual  wishes  access  to. 
as  specified  in  "Privacy  Act  Issuances" 
published  by  the  Office  of  the  Federal 
Register  and  referenced  in  the 
appendices  to  this  subpart.  Assistance 
in  ascertaining  the  appropriate 
component  or  in  preparing  a  request  for 
notification  may  be  obtained  by  a 
written  request  to  this  effect  addressed 
as  specified  in  Appendix  A  of  this  part, 
as  the  address  for  the  Departmental 
Offices  for  "Request  for  notification  and 
access  to  records  and  accountings  of 
disclosures". 

(2)  A  request  for  access  to  records 
shall,  in  addition  to  complying  with 
paragraph  (a)(1)  (i)  through  (vi)  of  this 
section: 

(i)  State  whether  the  requester  wishes 
to  inspect  the  records  or  desires  to  have 
a  copy  made  and  furnished  without  first 
inspecting  them; 

(ii)  If  the  requester  desires  to  have  a 
copy  made,  state  the  firm  agreement  of 
the  requester  to  pay  the  fees  for 
duplication  ultimately  determined  in 
accordance  with  (31  CFR  1.6)  Subpart  A 
of  this  title,  unless  such  fees  are  waived 
pursuant  to  that  section  by  the  system 
manager  or  other  appropriate  official  as 
indicated  in  the  appropriate  appendix  to 
these  regulations:  and 

(iii)  Comply  with  any  other 
requirement  set  forth  in  the  applicable 
appendix  to  this  subpart  or  the  "Notice 
of  Records  Systems"  applicable  to  the 
system  in  question.  Requesters  are 
hereby  advised  that  any  request  for 
access  which  does  not  comply  with  the 
foregoing  requirements  and  those  set 
forth  elsewhere  in  this  Subpart  C.  will 
not  be  deemed  subject  to  the  time 
constraints  of  this  section,  unless  and 
until  amended  so  as  to  comply. 
However,  components  shall  advise  the 
requester  in  what  respect  the  request  is 
deficient  so  that  it  may  be  processed. 
This  section  applies  only  to  records 
which  are  contained  in  a  system  of 
records  and  which  are  in  the  possession 
or  control  of  the  component.  (See  5 
U.S.C.  552a  (d)  and  (t)]. 

(e)  Requests  for  records  not  in  control 
of  component.  (1)  Treasury  employees 
shall  make  reasonable  efforts  to  assist 
an  oral  requester  to  ascertain  to  which 
office  or  officer  a  written  request  should 
be  sent.  When  the  request  is  for  a  record 
which  is  not  in  the  possession  or  control 
of  any  component  of  the  Department  of 
the  Treasury,  the  requester  shall  be  so 
advised. 


(2)  Where  the  record  requested  was 
created  by  a  Department  or  agency 
other  than  the  Department  of  the 
Treasury  or  a  component  of  the 
Department  and  has  been  classified  (e.g. 
National  Defense  or  Intelligence 
Information)  or  otherwise  restrictively 
endorsed  (e.g.  Office  of  Personnel 
Management  records  or  FBI  reports)  by 
such  other  Department  or  agency,  and  a 
copy  is  in  the  possession  of  a  component 
of  the  Department  of  the  Treasury,  that 
portion  of  the  request  shall  be  referred 
to  the  originating  agency  for 
determination  as  to  all  issues  in 
accordance  with  the  Privacy  Act.  In  the 
case  of  a  referral  to  another  agency 
under  this  paragraph,  the  requester  shall 
be  notified  that  such  portion  of  the 
request  has  been  so  referred  and  that 
the  requester  may  expect  to  hear  from 
that  agency. 

(3)  When  information  sought  from  a 
system  manager  or  other  appropriate 
official  in  the  Department  of  the 
Treasury  includes  information  furnished 
by  other  federal  agencies  not  classified 
or  otherwise  restrictively  endorsed,  the 
system  manager  or  other  appropriate 
official  receiving  the  request  shall 
consult  with  the  appropriate  agency 
prior  to  making  a  decision  to  disclose  or 
not  to  disclose  the  record.  The  decision 
as  to  whether  the  record  shall  be 
disclosed  shall  be  made,  in  the  first 
instance  by  the  system  manager  or  other 
appropriate  official  maintaining  the 
record.  (See  5  U.S.C.  552a  (d)  and  (f)). 

(f)  Date  of  receipt  of  request.  A 
request  for  notification  or  access  to 
records  shall  be  considered  to  have 
been  received  for  purposes  of  this 
subpart  on  the  date  on  which  the 
requirements  of  paragraph  (d)  of  this 
section  have  been  satisfied.  Requests  for 
notification  or  access  to  records  and  any 
separate  agreement  to  pay  shall  be 
stamped  or  endorsed  with  the  date  of 
receipt  by  the  receiving  office.  The  latest 
of  such  stamped  dates  will  be  deemed  to 
be  the  date  of  receipt  of  the  request  for 
the  purposes  of  this  subpart.  (See  5 
U.S.C.  552a  (d)  and  (f)). 

(g)  Notification  of  determination — (1) 
In  general.  Notification  of 
determinations  as  to  notification  of 
whether  a  record  exists  or  as  to  whether 
to  grant  access  to  records  requested  will 
be  made  by  the  officers  designated  in 
the  appendices  to  this  subpart.  The 
notification  of  the  determination  shall 
be  mailed  within  30  days  (excluding 
Saturdays,  Sundays  and  legal  public 
holidays)  after  the  date  of  receipt  of  the 
request,  as  determined  in  accordance 
with  paragraph  (f)  of  this  section.  If  it  is 
not  possible  to  respond  within  30  days, 
the  designated  officer  shall  inform  the 
requester,  stating  the  reason  for  the 


delay  (e.g.  volume  of  records  requested, 
scattered  location  of  the  records,  need 
to  consult  other  agencies,  or  the 
difficulty  of  the  legal  issues  involved) 
and  when  a  response  will  be  dispatched. 
(See  5  U.S.C.  552a  (d)  and  (f)). 

(2)  Granting  of  access.  When  it  has 
been  determined  that  the  request  for 
access  will  be  granted — (i)  and  a  copy 
requested;  such  copy  in  a  form 
comprehensible  to  the  requester  shall  be 
furnished  promptly,  together  with  a 
statement  of  the  applicable  fees  for 
duplication;  and  (ii)  and  the  right  to 
inspect  has  been  requested,  the 
requester  shall  be  promptly  notified  in 
writing  of  the  determination,  and  when 
and  where  the  requested  records  may  be 
inspected.  An  individual  seeking  to 
inspect  such  records  may  be 
accompanied  by  another  person  of  such 
individual's  choosing.  The  individual 
seeking  access  shall  be  required  to  sign 
the  required  form  indicating  that  the 
Department  of  the  Treasury  is 
authorized  to  discuss  the  contents  of  the 
subject  record  in  the  accompanying 
person's  presence.  If,  after  making  the 
inspection,  the  individual  making  the 
request  desires  a  copy  of  all  or  a  portion 
of  the  requested  records,  such  copy  in  a 
form  comprehensible  to  the  individual 
shall  be  furnished  upon  payment  of  the 
applicable  fees  for  duplication.  Fees  to 
be  charged  are  as  prescribed  by  31  CFR 
Part  1.  Subpart  A.  §  1.6.  Fees  shall  not 
be  charged  where  they  would  amount,  in 
the  aggregate,  to  less  than  $3.00.  (See  5 
U.S.C.  552a  (d)  and  (f)). 

(3)  Requirements  for  access  to 
medical  records.  When  access  is 
requested  to  medical  records,  including 
psychological  records,  the  responsible 
official  may  determine  that  such  release 
could  have  an  adverse  effect  on  the 
individual  and  that  release  will  be  made 
only  to  a  physician  authorized  in  WTiting 
to  have  access  to  such  records  by  the 
individual  making  the  request.  Upon 
receipt  of  the  authorization  the 
physician  will  be  permitted  to  review 
the  records  or  to  receive  copies  of  the 
records  by  mail,  upon  proper 
verification  of  identity.  (See  5  U.S.C. 
552a  (f)(3)). 

(4)  Denial  of  request.  When  it  is 
determined  that  the  request  for 
notification  of  whether  a  record  exists 
or  access  to  records  will  be  denied 
(whether  in  whole  or  part  or  subject  to 
conditions  or  exceptions),  the  person 
making  the  request  shall  be  so  notified 
by  mail  in  accordance  with  paragraph 
(g)(1)  of  this  section.  The  letter  of 
notification  shall  specify  the  city  or 
other  location  where  the  requested 
records  are  situated  (if  known],  contain 
a  statement  of  the  reasons  for  not 
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granting  the  request  as  made,  set  forth 
the  name  and  title  or  position  of  the 
responsible  official  and  advise  the 
individual  making  the  request  of  the 
right  to  file  suit  in  accordance  with  5 
U.S.C.  552a(g)(l)(B). 

(5)  Prohibition  against  the  use  of  5 
U.S.C.  552(b)  exemptions.  Exemptions 
from  disclosure  under  5  U.S.C.  552(b)  (31 
CFR  Part  1.  Subpart  A,  5  l-2(c)),  may  not 
be  invoked  for  the  purpose  of 
withholding  from  an  individual  any 
record  which  is  otherwise  accessible  to 
such  individual  under  the  Privacy  Act,  5 
use.  552a  and  this  subpart.  (See  5 
U.S.C.  552a(q)). 

(6)  Records  exempt  in  whole  or  in 
part,  (i)  When  an  individual  requests 
notiHcation  as  to  whether  a  record 
exists  or  access  to  records  concerning 
the  individual  which  have  been 
exempted  from  individual  access 
pursuant  to  5  U.S.C.  552a(j)  or  which 
have  been  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding  in  either  a  court  or  before  an 
administrative  tribunal  and  the 
assertion  of  the  exemption  is  deemed 
necessary,  the  Department  of  the 
Treasury  will  neither  confirm  nor  deny 
the  existence  of  the  record  but  shall 
advise  the  individual  only  that  no  record 
available  to  the  individual  pursuant  to 
the  Privacy  Act  of  1974  has  been 
identified. 

(ii)  Requests  from  individuals  for 
access  to  records  which  have  been 
exempted  from  access  pursuant  to  5 
U.S.C.  552a(k)  shall  be  processed  as 
follows: 

(A)  Requests  for  information 
classified  pursuant  to  Executive  Order 
11652  require  the  responsible  component 
of  the  Department  to  review  the 
information  to  determine  whether  it 
continues  to  warrant  classification 
under  the  criteria  of  sections  1  and  5  (B). 
(C).  (D)  and  (E)  of  the  Executive  Order. 
Information  which  no  longer  warrants 
classification  under  these  criteria  shall 
be  declassified  and  made  available  to 
the  individual.  If  the  information 
continues  to  warrant  classification,  the 
individual  shall  be  advised  that  the 
information  sought  is  classified,  that  it 
has  been  reviewed  and  continues  to 
warrant  classification,  and  that  it  has 
been  exempted  from  access  pursuant  to 
5  U.S.C.  552(b)  (1)  and  5  U.S.C. 
552a(k)(l).  Information  which  has  been 
exempted  pursuant  to  5  U.S.C.  552a(j) 
and  which  is  also  classified  shall  be 
reviewed  as  required  by  this  paragraph 
but  the  response  to  the  individual  shall 
be  in  the  form  prescribed  by  paragraph 
(g)(6)(i)  of  this  section. 

(B)  Requests  for  information  which 
has  been  exempted  from  disclosure 
pursuant  to  5  U.S.C.  552a(k)(2)  shall  be 


responded  to  in  the  manner  provided  in 
paragraph  (g](6)(i)  of  this  section  unless 
the  requester  shows  that  the  information 
has  been  used  or  is  being  used  to  deny 
the  individual  any  right,  privilege  or 
benefit  for  which  he  is  eligible  or  to 
which  he  would  otherwise  be  entitled 
under  federal  law.  In  that  event,  the 
individual  shall  be  advised  of  the 
existence  of  the  information  but  such 
information  as  would  identify  a 
confidential  source  shall  be  extracted  or 
summarized  in  a  manner  which  protects 
the  source  to  the  maximum  degree 
possible  and  the  summary  extract  shall 
be  provided  to  the  requesting  individual. 

(C)  Information  compiled  as  part  of  an 
employee  background  investigation 
which  has  been  exempted  pursuant  to  5 
U.S.C.  552a(k)(5)  shall  be  made 
available  to  an  individual  upon  request 
except  to  the  extent  that  it  identifies  the 
confidential  source.  Material  identifying 
the  confidential  sources  shall  be 
extracted  or  summarized  in  a  manner 
which  protects  the  source  to  the 
maximum  degree  possible  and  the 
summary  or  extract  shall  be  provided  to 
the  requesting  individual. 

(D)  Testing  or  examination  material 
which  has  been  exempted  pursuant  to  5 
U.S.C.  552a(k](6]  shall  not  be  made 
available  to  an  individual  if  disclosure 
would  compromise  the  objectivity  or 
fairness  of  the  testing  or  examination 
process;  but  may  be  made  available  if 
no  such  compromise  possibility  exists. 
(See  5  U.S.C.  552a  (d)(5),  (j)  and  (k)). 

§  1.27    Procedures  for  amendment  of 
records  pertaining  to  Individuals — fonnat, 
a^ncy  review  and  appeal  from  initial 
adverse  agency  determination. 

(a)  In  general.  Subject  to  the 
application  of  exemptions  promulgated 
by  the  head  of  each  component,  in 
accordance  with  S  1.23(c),  and  subject  to 
§  1.27(f),  each  component  of  the 
Department  of  the  Treasury,  shall  in 
conformance  with  5  U.S.C.  552a(d)(2), 
permit  an  individual  to  request 
amendment  of  a  record  pertaining  to 
such  individual.  Any  request  for 
amendment  of  records  or  any  appeal 
that  does  not  fully  comply  with  the 
requirements  of  this  section  and  any 
additional  specific  requirements 
imposed  by  the  component  in  the 
applicable  appendix  to  this  subpart  will 
not  be  deemed  subject  to  the  time 
constraints  of  paragraph  (e)  of  this 
section,  unless  and  until  amended  so  as 
to  comply.  However,  components  shall 
advise  the  requester  in  what  respect  the 
request  or  appeal  is  deficient  so  that  it 
may  be  resubmitted  or  amended.  (See  5 
U.S.C.  552a  (d)  and  (f)). 

(b)  Form  of  request  to  amend  records. 
In  order  to  be  subject  to  the  provisions 


of  this  section,  a  request  to  amend 
records  shall: 

(1)  Be  made  in  writing  and  signed  by 
the  person  making  the  request,  who 
must  be  the  individual  about  whom  the 
record  is  maintained,  or  the  duly 
authorized  representative  of  such 
individual; 

(2)  State  that  it  is  made  pursuant  to 
the  Privacy  Act,  5  U.S.C.  552a  or  these 
regulations,  have  marked  "Privacy  Act 
Amendment  Request"  on  the  request 
and  on  the  envelope; 

(3)  Be  addressed  to  the  office  or 
officer  of  the  component  specified  for 
such  purposes  in  "Privacy  Act 
Issuances"  published  by  the  Office  of 
the  Federal  Register  and  referenced  in 
the  appendices  to  this  subpart  for  that 
purpose;  and 

(4)  Reasonably  describe  the  records 
which  the  individual  desires  to  have 
amended,  including,  to  the  best  of  the 
requester's  knowledge,  dates  of  letters 
requesting  access  to  such  records 
previously  and  dates  of  letters  in  which 
notification  concerning  access  was 
made,  if  any,  and  the  individual's 
documentation  justifying  the  correction. 
(See  U.S.C  552a  (d)  and  (f)) 

(c)  Date  of  receipt  of  request  A 
request  for  amendment  of  records 
pertaining  to  an  individual  shall  be 
deemed  to  have  been  received  for 
purposes  of  this  subpart  when  the 
requirements  of  paragraph  (b)  of  this 
section  have  been  satisfied.  The 
receiving  office  or  officer  shall  stamp  or 
otherwise  endorse  the  date  of  receipt  of 
the  request.  (See  5  U.S.C.  552a  (d)  and 

(0). 

(d)  Review  of  requests  to  amend 
records.  Officials  responsible  for  review 
of  requests  to  amend  records  pertaining 
to  an  individual,  as  specified  in  the 
appropriate  appendix  to  this  subpart, 
shall: 

(1)  Not  later  than  10  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  date  of  receipt  of 
such  request,  acknowledge  in  writing 
such  receipt;  and 

(2)  Promptly,  either — (i)  Make  any 
correction  of  any  portion  which  the 
individual  believes  and  the  official 
agrees  is  not  accurate,  relevant,  timely, 
or  complete;  or 

(ii)  Inform  the  individual  of  the  refusal 
to  amend  the  record  in  accordance  with 
the  individual's  request,  the  reason  for 
the  refusal,  and  the  name  and  business 
address  of  the  officer  designated  in  the 
applicable  appendix  to  this  subpart,  as 
the  person  who  is  to  review  such 
refusal.  (See  5  U.S.C.  552a  (d)  and  (f)) 

(e)  Administrative  appeal— (I)  In 
general.  Each  component  shall  permit 
individuals  to  request  a  review  of  initial 
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decisions  made  under  paragraph  (d)  of 
this  section,  when  an  individual 
disagrees  with  a  refusal  to  amend  this 
record.  {See  5  U.S.C.  552a  (d).  (f).  and 
{8)(1)1. 

(2)  Form  of  request  for  administrative 
review  of  refusal  to  amend  record.  At 
any  time  within  35  days  after  the  date  of 
the  notification  of  the  initial  decision 
described  in  paragraph  (dl(2)(ii)  of  this 
section,  the  requester  may  submit  an 
administrative  appeal  from  such  refusal 
to  the  official  specified  in  the 
notification  of  the  initial  decision  and 
the  appropriate  appendix  to  this 
subpart.  The  appeal  shall: 

(i)  Be  made  in  writing  staling  any 
arguments  in  support  thereof  and  be 
signed  by  the  person  to  whom  the  record 
pertains,  or  the  duly  authorized 
representative  of  such  official; 

(ii)  Be  addressed  to  and  mailed  or 
hand  delivered  within  35  days  of  the 
date  of  the  initial  decision,  to  the  office 
or  officer  specified  in  the  appropriate 
appendix  to  this  subpart  and  in  the 
notification.  (See  the  appendices  to  this 
subpart  for  the  address  to  which  appeals 
made  by  mail  should  be  addressed); 

(iii)  Have  clearly  marked  on  the 
appeal  and  on  the  envelope.  "Privacy 
Act  Amendment  Appeal"; 

(iv)  Reasonably  describe  the  records 
requested  to  be  amended;  and 

(v)  Specify  the  date  of  the  initial 
request,  to  amend  records,  and  the  date 
of  the  letter  giving  notification  that  the 
request  was  denied.  (See  5  U.S.C.  552a 
(d)  and  (f)). 

(3)  Date  of  receipt.  Appeals  shall  be 
promptly  stamped  with  the  date  of  their 
receipt  by  the  office  to  which  addressed 
and  such  stamped  date  will  be  deemed 
to  be  the  date  of  receipt  for  all  purposes 
of  this  subpart.  The  receipt  of  the  appeal 
shall  be  acknowledged  within  10  days 
(excluding  Saturdays.  Sundays,  and 
legal  public  holidays)  from  the  date  of 
the  receipt  (unless  the  determination  on 
appeal  is  dispatched  in  10  days,  in 
which  case,  no  acknowledgement  is 
required)  by  the  responsible  official  and 
the  requester  advised  of  the  date  of 
receipt  established  by  the  foregoing  and 
when  a  response  is  due  in  accordance 
with  this  paragraph.  (See  5  U.S.C.  552a 
(d)  and  (0). 

(4)  Review  of  administrative  appeals 
from  denial  of  requests  to  amend 
records.  Officials  responsible  for 
deciding  administrative  appeals  from 
denials  of  requests  to  amend  records 
pertaining  to  an  individual,  as  specified 
in  the  appendices  to  this  subpart  shall: 
complete  the  review,  and  notify  the 
requester  of  the  final  agency  decision 
within  30  days  (exclusive  of  Saturdays, 
Sundays  and  legal  public  holidays)  after 
the  date  of  receipt  of  such  appeal,  unless 
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the  time  is  extended  by  the  head  of  the 
agency  or  the  delegate  of  such  official, 
for  good  cause  shown.  If  such  final 
agency  decision  is  to  refuse  to  amend 
the  record,  in  whole  or  in  part,  the 
requester  shall  also  be  advised  of  the 
right — (i)  to  file  a  concise  "Statement  of 
Disagreement"  setting  forth  the  reasons 
for  his  disagreement  with  the  decision 
which  shall  be  filed  within  35  days  of 
the  date  of  the  notification  of  the  final 
agency  decision  and  (ii)  to  judicial 
review  of  the  final  agency  decision 
under  5  U.S.C.  552a(g)(l)(A).  (See  5 
U.S.C.  552a  (d).  (f)  and  (g)(1)). 

(5)  Notation  on  record  and 
distribution  of  statements  of 
disagreement.  The  system  manager  is 
responsible,  in  any  disclosure  containing 
information  about  which  an  individual 
has  filed  a  "Statement  of  Disagreement", 
occurring  after  the  filing  of  the  statement 
under  paragraph  (e)(4)  of  this  section, 
for  clearly  noting  any  portion  of  the 
record  which  is  disputed  and  providing 
copies  of  the  statement  and.  if  deemed 
appropriate,  a  concise  statement  of  the 
component's  reasons  for  not  making  the 
amendments  requested  to  persons  or 
other  agencies  to  whom  the  disputed 
record  has  been  disclosed.  (See  5  U.S.C. 
552a  (d)(4)). 

(f)  Records  not  subject  to  correction 
under  the  Privacy  Act.  The  following 
records  are  not  subject  to  correction  or 
amendment  by  individuals: 

(1)  Transcripts  or  written  statements 
made  under  oath;  and 

(2)  Transcripts  of  Grand  Jury 
proceedings,  judicial  or  quasi-judicial 
proceedings  which  form  the  official 
record  of  those  proceedings;  and 

(3)  Pre-sentence  reports  comprising 
the  property  of  the  courts  but 
maintained  in  agency  files;  and 

(4)  Records  pertaining  to  the 
determination,  the  collection  and  the 
payment  of  the  federal  taxes;  and 

(5)  Records  duly  exempted  from 
correction  by  notice  published  in  the 
Federal  Register;  and 

(6)  Records  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding. 

§  1.28    Training,  rules  of  conduct,  penalties 
for  non-complianc«. 

(a)  Training.  Subject  to  policy 
guidance  and  regulations  issued  by  the 
Deputy  Secretary,  who  has 
Departmentwide  responsibility  therefor, 
each  component  shall  institute  a  training 
program  to  instruct  employees  and 
employees  of  Government  contractors 
covered  by  5  U.S.C.  552a(m).  who  are 
involved  in  the  design,  development, 
operation  or  maintenance  of  any  system 
of  records,  on  a  continuing  basis  with 
respect  to  the  duties  and  responsibilities 


imposed  on  them  and  the  rights 
conferred  on  individuals  by  the  Privacy 
Act,  the  regulations  in  this  subpart, 
including  the  appendices  thereto,  and 
any  other  related  regulations.  Such 
training  shall  provide  suitable  emphasis 
on  the  civil  and  criminal  penalties 
imposed  on  the  Department  and  the 
individual  employees  by  the  Privacy  Act 
for  non-compliance  with  specified 
requirements  of  the  Act  as  implemented 
by  the  regulations  in  this  subpart.  (See  5 
U.S.C.  552a(e)(9).) 

(b)  Rules  of  conduct.  In  addition,  to 
the  Standards  of  Conduct  published  in 
Part  0  of  this  title,  particularly  31  CFR 
0.735-44,  the  following  are  applicable  to 
employees  of  the  Department  of  the 
Treasury  (including,  to  the  extent 
required  by  the  contract  or  5  U.S.C. 
552a(m),  Government  contractors  and 
employees  of  such  contractors),  who  are 
involved  in  the  design,  development, 
operation  or  maintenance  of  any  system 
of  records,  or  in  maintaining  any 
records,  for  or  on  behalf  of  the 
Department,  including  any  component 
thereof 

(1)  The  head  of  each  office  of  a 
component  of  the  Department  shall  be 
responsible  for  assuring  that  employees 
subject  to  such  official's  supervision  are 
advised  of  the  provisions  of  the  Privacy 
Act.  including  the  criminal  penalties  and 
civil  liabilities  provided  therein,  and  the 
regulations  in  this  subpart,  and  that  such 
employees  are  made  aware  of  their 
individual  and  collective  responsibilities 
to  protect  the  security  of  personal 
information,  to  assure  its  accuracy, 
relevance,  timeliness  and  completeness, 
to  avoid  unathorized  disclosure  either 
orally  or  in  writing,  and  to  insure  that  no 
information  system  concerning 
individuals,  no  matter  how  small  or 
specialized  is  maintained  without  public 
notice. 

(2)  Employees  of  the  Department  of 
the  Treasury  involved  in  the  design, 
development,  operation,  or  maintenance 
of  any  system  of  records,  or  in 
maintaining  any  record  shall: 

(i)  Collect  no  information  of  a 
personal  nature  from  individuals  unless 
authorized  to  collect  it  to  achieve  a 
function  or  carry  out  a  responsibility  of 
the  Department; 

(ii)  Collect  from  individuals  only  that 
information  which  is  necessary  to 
Department  functions  or  responsibilities, 
unless  related  to  a  system  exempted 
under  5  U.S.C.  552a  (j)  or  (k): 

(iii)  Collect  information,  wherever 
possible,  directly  from  the  individual  to 
whom  it  relates,  unless  related  to  a 
system  exempted  under  5  U.S.C.  552a(j): 

(iv)  Inform  individuals  from  whom 
information  is  collected  about 
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themselves  of  the  authority  for 
collection,  the  purposes  thereof,  the  use 
that  will  be  made  of  the  information, 
and  the  effects,  both  legal  and  practical, 
of  not  furnishing  the  information.  (While 
this  provision  does  not  explicitly  require 
it.  where  feasible,  third  party  sources 
should  be  informed  of  the  purposes  for 
which  information  they  are  asked  to 
provide  will  be  used); 

(v)  Neither  collect,  maintain,  use  nor 
disseminate  information  concerning  an 
individual's  religious  or  political  beliefs 
or  activities  or  membership  in 
associations  or  organizations,  unless  (A) 
the  individual  has  volunteered  such 
information  for  the  individual's  own 
benefits;  (B)  the  information  is  expressly 
authorized  by  statute  to  be  collected, 
maintained,  used  or  disseminated;  or  (C] 
the  activities  involved  are  pertinent  to 
and  within  the  scope  of  an  authorized 
investigation,  adjudication  or 
correctional  activity; 

(vi)  Advise  their  supervisors  of  the 
existence  or  contemplated  development 
of  any  record  system  which  is  capable 
of  retrieving  information  about 
individuals  by  individual  identifier; 

(vii)  Disseminate  no  information 
concerning  individuals  outside  the 
Department  except  when  authorized  by 
5  U.S.C.  552a  or  pursuant  to  a  routine 
use  published  in  the  Federal  Register; 

(viii)  Assure  that  an  accounting  is 
kept  in  the  prescribed  form,  of  all 
dissemination  of  personal  information 
outside  the  Department,  whether  made 
orally  or  in  writing,  unless  disclosed 
under  5  U.S.C.  552  and  Subpart  A  of  this 
part; 

(ix)  Maintain  and  process  information 
concerning  individuals  with  care  in 
order  to  insure  that  no  inadvertent 
disclosure  of  the  information  is  made 
either  within  or  without  the  Department; 
and 

(x)  Assure  that  the  proper  Department 
authorities  are  aware  of  any  information 
in  a  system  maintained  by  the 
Department  which  is  not  authorized  to 
be  maintained  under  the  provisions  of 
the  Privacy  Act  of  1974.  including 
information  on  First  Amendment 
activities,  information  that  is  inaccurate, 
irrelevant  or  so  incomplete  as  to  risk 
unfairness  to  the  individual  concerned. 

(3)  Heads  of  components  within  the 
Department  or  their  delegates  shall,  at 
least  annually,  review  the  record 
systems  subject  to  their  supervision  to 
insure  compliance  with  the  provisions  of 
the  Privacy  Act  of  1974  and  the 
regulations  in  this  subpart.  (See  5  U.S.C. 
552a  (e)(9).  (i)  and  (m).) 

(c)  Criminal  penalties.  (1)  The  Privacy 
Act  imposes  criminal  penalties  on  the 
conduct  of  Government  officers  or 
employees  as  follows: 


Any  officer  or  employee  of  an  agency 
(which  term  includes  the  Department  of 
the  Treasury): 

(i)  Who  by  virtue  of  the  ofncial's 
employment  or  ofiicial  position,  has 
possession  of,  or  access  to.  agency 
records  which  contain  individually 
identifiable  information  the  disclosure 
of  which  is  prohibited  by  this  section  (5 
U.S.C.  552a)  or  regulations  established 
thereunder,  and  who  knowing  that 
disclosure  of  the  speciflc  material  is  so 
prohibited,  willfully  discloses  the 
materiel  in  any  manner  to  any  person  or 
agency  not  entitled  to  receive  it.  or 

(ii)  Who  willfully  maintains  a  system 
of  records  without  meeting  the  notice 
requirements  of  paragraph  (e)(4)  of  this 
section  (5  U.S.C.  552a)— ^hall  be  guilty 
of  a  misdemeanor  and  fined  not  more 
than  $5,000. 

(2)  The  Act  also  imposes  a  collateral 
criminal  penalty  on  the  conduct  of  any 
person  as  follows: 

Any  person  who  knowingly  and  willfully 
requests  or  obtains  any  record  concerning  an 
individoal  from  an  agency  under  false 
pretenaes  shall  be  gnilty  of  a  misdemeanor 
and  fined  not  more  than  $5,000. 

(3)  For  the  purposes  of  5  U.S.C. 
552a(i),  the  provisions  of  paragraph 
(c)(1)  of  this  section  are  appucable  to 
Government  contractors  an|  employees 
of  such  contractors  who  b^contract 
operate  by  or  on  behalf  91  the 
Department  of  the  Treasury  a  system  of 
records  to  accomplish  a  Departmental 
function.  Such  contractor  and  employees 
are  considered  employees  of  the 
Department  of  the  Treasury  for  the 
purposes  of  5  U.S.C.  552a(i].  (See  5 
U.S.C.  552a  (i)  and  (m).) 

§  1.29    Records  transferred  to  Federal 
Records  Center  or  National  Archive*  of  the 
United  State* 

(a)  Records  transferred  to  the 
Administrator  of  General  Services  for 
storage  in  the  Federal  Records  Center. 
Records  pertaining  to  an  identifiable 
individual  which  are  transferred  to  the 
Federal  Records  Center  in  accordance 
with  44  U.S.C.  3103  shall,  for  the 
purposes  of  the  Privacy  Act,  5  U.S.C. 
552a,  be  considered  to  be  maintained  by 
the  component  which  deposited  the 
record  and  shall  be  subject  to  the 
provisions  of  the  Privacy  Act  and  this 
subpart.  The  Administrator  of  General 
Services  shall  not  disclose  such  records 
except  to  the  Department  of  the 
Treasury  or  to  others  under  rules 
consistent  with  the  Privacy  Act  which 
may  be  established  by  the  Department 
of  the  Treasury  or  a  component.  If  such 
records  are  retrieved  for  the  purpose  of 
making  a  determination  about  an 
individual,  they  must  be  reviewed  for 


accuracy,  relevance,  timeliness,  and 
completeness. 

(b)  Records  transferred  to  the 
National  Archives  of  the  United  States. 
(1)  Records  transferred  to  National 
Archives  prior  to  September  27, 1975. 
Records  pertaining  to  an  identifiable 
individual  transferred  to  the  National 
Archives  prior  to  September  27, 1975,  as 
a  record  which  has  sufficient  historical 
or  other  value  to  warrant  its  continued 
preservation  by  the  United  States 
Government  shall  be  considered  to  be 
maintained  by  the  National  Archives, 
and 

(i)  Shall  not  be  subject  to  5  U.S.C. 
552a, 

(ii)  Except,  that  a  statement  describing 
such  records  [modeled  after  5  U.S.C. 
552a(e)(4)  (A)  through  (G)]  shall  be 
published  in  the  Federal  Register. 

(2)  Records  transferred  to  National 
Archives  on  or  after  September  27,  1975. 
Records  pertaining  to  an  identifiable 
individual  transferred  to  the  National 
Archives  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  on  or 
after  September  27. 1975,  shall  be 
considered  to  be  maintained  by  the 
National  Archives,  and 

(i)  Shall  not  be  subject  to  5  U.S.C. 
552a, 

(ii)  Except,  that  a  statement  describing 
such  records  in  accordance  with  5 
U.S.C.  552a(e)(4)  (A)  through  (G)  shall  be 
published  in  the  Federal  Register  and 
rules  of  conduct  and  training  in 
accordance  with  5  U.S.C.  552(e)(9)  are  to 
established  by  the  National  Archives. 
(See  5  U.S.C.  552a(e)). 

§  1.30    Application  to  system  of  record* 
maintained  by  Government  contractors. 

When  a  component  contracts  for  the 
operation  of  a  system  of  records,  to 
accomplish  a  Departmental  function,  the 
provisions  of  the  FYivacy  Act  5  U.S.C. 
552a,  and  this  subpart  shall  be 
applicable  to  such  system.  The 
component  shall  have  responsibility  for 
insuring  that  the  contractor  complies 
with  the  contract  requirements  relating 
to  privacy. 

S  1.31    Salt  or  rental  of  mailing  list 

(a)  In  g&ieral.  An  individual's  name 
and  address  shall  not  be  sold  or  rented 
by  a  component  unless  such  action  is 
specifically  authorized  by  law. 

(b)  Withholding  of  names  and 
addresses.  This  section  shall  not  be 
construed  to  require  the  withholding  of 
names  and  addresses  otherwise 
permitted  to  be  made  public.  (See  5 
U.S.C.  552a(n)). 
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S1.32    Um  and  disdosur*  of  social 
security  numbers. 

(a)  In  general.  An  individual  shall  not 
be  denied  any  right,  benefit,  or  privilege 
provided  by  law  by  a  component 
because  of  such  individual's  refusal  to 
disclose  his  social  security  number. 

(b)  Exceptions.  The  provisions  of 
paragraph  (a)  of  this  section  shall  not 
apply  with  respect  to: 

(1)  Any  disclosure  which  is  required 
by  Federal  statute,  or 

(2)  The  disclosure  of  a  social  security 
number  to  any  Federal,  State,  or  local 
agency  maintaining  a  system  of  records 
in  existence  and  operating  before 
January  1. 1975.  if  such  disclosure  was 
required  under  statute  or  regulation 
adopted  prior  to  such  date  to  verify  the 
identity  of  an  individual. 

(c)  Requests  for  disc/osure  of  social 
security  number.  Any  component  which 
requests  an  individual  to  disclose  his  or 
her  social  security  account  number  shall 
inform  that  individual  whether 

(1)  Disclosure  is  mandatory  or 
voluntary. 

(2)  By  what  statutory  or  other 
authority  such  number  is  solicited,  and 

(3)  What  uses  will  be  made  of  it.  (See 
section  7  of  the  Privacy  Act  of  1974  set 
forth  at  5  U.S.C.  552a.  note.) 

{1.34    Guardianship. 

The  parent  or  guardian  of  a  minor  or  a 
person  judicially  determined  to  be 
incompetent  shall,  in  addition  to 
establishing  the  identity  of  the  minor  or 
other  person  represented,  establish 
parentage  or  guardianship  by  furnishing 
a  copy  of  a  birth  certificate  showing 
parentage  or  a  court  order  establishing 
the  guardianship  and  may  thereafter,  act 
on  behalf  of  such  individual.  (See  5 
U.S.C.  552a  (h)) 

S  1.35    Information  forms. 

(a)  Review  of  forms.  Except  for  forms 
developed  and  used  by  constituent 
units,  the  Deputy  Assistant  Secretary  for 
Administration  shall  be  responsible  for 
reviewing  all  forms  developed  and  used 
by  the  Department  of  the  Treasury  to 
collect  information  from  and  about 
individuals.  The  heads  of  components 
shall  each  be  responsible  for  the  review 
of  forms  used  by  such  component  to 
collect  information  from  and  about 
individuals. 

(b)  Scope  of  review.  The  responsible 
officers  shall  review  each  form  for  the 
purpose  of  eliminating  any  requirement 
for  information  that  is  not  relevant  and 
necessary  to  carry  out  an  agency 
function  and  to  accomplish  the  following 
objectives: 

(1)  To  insure  that  no  information 
concerning  religion,  political  beliefs  or 
activities,  association  memberships 


(other  than  those  required  for  a 
professional  license),  or  the  exercise  of 
First  Amendment  rights  is  required  to  be 
disclosed  unless  such  requirement  of 
disclosure  is  expressly  authorized  by 
statute  or  is  pertinent  to,  and  within  the 
scope  of.  any  authorized  law 
enforcement  activity; 

(2)  To  insure  that  the  form  or  a 
separate  form  that  can  be  retained  by 
the  individual  makes  clear  to  the 
individual  which  information  he  is 
required  by  law  to  disclose  and  the 
authority  for  that  requirement  and 
which  information  is  voluntary; 

(3)  To  insure  that  the  form  or  a 
separate  form  that  can  be  retained  by 
the  individual  states  clearly  the 
principal  purpose  or  purposes  for  which 
the  information  is  being  collected,  and 
summarizes  concisely  the  routine  uses 
that  will  be  made  of  the  information; 

(4)  To  insure  that  the  form  or  a 
separate  form  that  can  be  retained  by 
the  individual  clearly  indicates  to  the 
individual  the  effect  in  terms  of  rights, 
benefits  or  privileges  of  not  providing  all 
or  part  of  the  requested  information;  and 

(5)  To  insure  that  any  form  requesting 
disclosure  of  a  Social  Security  Number, 
or  a  separate  form  that  can  be  retained 
by  the  individual,  cleariy  advises  the 
individual  of  the  statute  or  regulation 
requiring  disclosure  of  the  number  or 
clearly  advises  the  individual  that 
disclosure  is  voluntary  and  that  no 
consequence  will  follow  from  the  refusal 
to  disclose  it,  and  the  uses  that  will  be 
made  of  the  number  whether  disclosed 
mandatorily  and  voluntarily. 

(c)  Revision  of  Forms.  Any  form 
which  does  not  meet  the  objectives 
specified  in  the  Privacy  Act  and  in  this 
section,  shall  be  revised  to  conform 
thereto.  A  separate  statement  may  be 
used  in  instances  when  a  form  does  not 
conform.  This  statement  will  accompany 
a  form  and  shall  include  all  the 
information  necessary  to  accomplish  the 
objectives  specified  in  the  Privacy  Act 
and  this  section. 

§  1.36    Systems  exempt  in  whol«  or  In  part 
from  provisions  of  5  U.S.C.  552a  and  this 
part 


Appendix  A — Departmental  Offices 

1.  In  general.  This  appendix  applies  to  the 
Departmental  Offices  as  defined  in  31  CFR 
Part  1.  Subpart  C,  {  1.20.  It  sets  forth  specific 
notification  and  access  procedures  with 
respect  to  particular  systems  of  records, 
identifies  the  officers  designated  to  make  the 
initial  determinations  with  respect  to 
notification  and  access  to  records,  the 
officers  designated  to  make  the  initial  and 
appellate  determinations  with  respect  to 
requests  for  amendment  of  records,  the 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 


"Statement  of  Disagreement"  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  if  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552a(e)  (4)  and  (11)  and  published 
annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  Issuances". 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.26. 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  Departmental  Offices,  will 
be  made  by  the  head  of  the  organizational 
unit  having  immediate  custody  of  the  records 
requested,  or  the  delegate  of  such  official. 
This  information  is  contained  in  the 
appropriate  system  notice  in  the  "Privacy  Act 
Issuances",  published  annually  by  the  Office 
of  the  Federal  Register.  Requests  for 
information  and  specific  guidance  on  where 
to  send  requests  for  records  should  be 
addressed  to: 

Privacy  Act  Request.  DO.  Department  of  the 

Treasury,  1500  Pennsylvania  Avenue.  NW.. 

Washington.  DC  20220. 

Requests  may  be  delivered  personally  to 

the  Main  Treasury  Building.  Room  5030. 1500 

Pennsylvania  Avenue  NW..  Washington.  DC. 

3.  Requests  for  amendments  of  records. 
Initial  determinations  under  31  CFR  1.27  (a) 
through  (d)  with  respect  to  requests  to  amend 
records  for  records  maintained  by  the 
Departmental  Offices  will  be  made  by  the 
head  of  the  organization  or  unit  having 
immediate  custody  of  the  records  or  the 
delegate  of  such  official.  Requests  for 
amendment  of  records  should  he  addressed 
as  indicated  in  the  appropriate  system  notice 
in  "Privacy  Act  Issuances"  published  by  the 
Office  of  the  Federal  Register.  Requests  for 
information  and  specific  guidance  on  where 
to  send  these  requests  should  be  addressed 
to: 

Privacy  Act  Amendment  Request.  DO, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW..  Washington. 
DC  20220. 

4.  Administrative  appeal  of  initial 
determination  refusing  to  amend  record. 
Appellate  determinations  under  31  CFR 
1.27(e)  with  respect  to  records  of  the 
Departmental  Offices,  including  extensions  of 
time  on  appeal,  will  be  made  by  the 
Secretary,  Deputy  Secretary,  Under 
Secretary.  General  Counsel,  or  Assistant 
Secretary  having  jurisdiction  over  the 
organizational  unit  which  has  immediate 
custody  of  the  records,  or  the  delegate  of 
such  offical,  as  limited  by  5  U.S.C.  552a(d)  (2) 
and  (3).  Appeals  made  by  mail  should  be 
addressed  as  indicated  in  the  letter  of  initial 
decision  or  to: 

Privacy  Act  Amendment  Request,  DO 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue.  NW.,  Washington, 
DC  20220.  Appeals  may  be  delivered 
personally  to  the  Library,  Room  5030.  Main 
Treasury  Building,  1500  Pennsylvania 
Avenue.  NW.,  Washington,  DC. 
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5.  Statements  of  Disagreement. 
"Statements  of  Disagreement"  as  described 
in  31  CFR  1.27(eJ(4)  shall  be  Tiled  «vith  the 
official  signing  the  notincation  of  refusal  to 
amend  at  the  address  indicated  in  the  letter 
of  notification  within  35  days  of  the  date  of 
notiHcation  and  should  be  limited  to  one 
page. 

6.  Service  of  process.  Service  of  process 
will  be  received  by  the  General  Counsel  of 
the  Department  of  the  Treasury  or  the 
delegate  of  such  official  and  shall  be 
delivered  to  the  following  location: 
General  Counsel,  Department  of  the 

Treasury,  Room  3000.  Main  Treasury 
Building,  1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systems  of  records  required 
to  be  published  by  the  OfTice  of  the  Federal 
Register  in  the  publication  entitled  "Privacy 
Act  Issuances",  as  specified  in  5  U.S.C. 
552a(f).  Any  specific  requirements  for  access, 
including  identification  requirements,  in 
addition  to  the  requirements  set  forth  in  31 
CFR  1.26  and  1.27  and  (8)  below,  and 
locations  for  access  are  indicated  in  the 
notice  for  the  pertinent  system. 

8.  Verification  of  identity.  An  individual 
seeking  notification  or  access  to  records,  or 
seeking  to  amend  a  record,  must  satisfy  one 
of  the  following  identification  requirements 
before  action  will  b«  taken  by  the 
Departmental  Offices  on  any  such  request: 

(i)  An  individual  seeking  notification  or 
access  to  records  in  person,  or  seeking  to 
amend  a  record  in  person,  may  establish 
identity  by  the  presentation  of  a  single 
official  document  bearing  a  photograph  (such 
as  a  passport  or  identification  badge)  or  by 
the  presentation  of  two  items  of  identification 
which  do  not  bear  a  photograph  but  do  bear 
both  a  name  and  signature  (such  as  a  driver's 
license  or  credit  card]. 

(ii)  An  individual  seeking  notification  or 
access  to  records  by  mail,  or  seeking  to 
amend  a  record  by  mail,  may  establish 
identity  by  a  signature,  address,  and  one 
other  identifier  such  as  a  photocopy  of  a 
driver's  license  or  other  official  document 
bearing  the  individual's  signature. 

(iii)  Notwithstanding  subdivisions  (i)  and 
(ii)  of  this  subparagraph,  an  individual 
seeking  notification  or  access  to  records  by 
mail  or  in  person,  or  seeking  to  amend  a 
record  by  mail  or  in  person,  who  so  desires, 
may  establish  identity  by  providing  a 
notarized  statement,  swearing  or  affirming  to 
such  individual's  identity  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for  requesting 
or  obtaining  access  to  records  under  false 
pretenses. 

Notwithstanding  subdivision  (i),  (ii),  or  (iii) 
of  this  subparagraph,  a  designated  official 
may  require  additional  proof  of  an 
individual's  identity  before  action  will  be 
taken  on  any  request,  if  inch  official 
determines  that  it  is  necessary  to  protect 
against  unauthorized  disclosure  of 
information  in  a  particular  case.  In  addition, 
a  parent  of  any  minor  or  a  legal  guardian  of 
any  individual  will  be  required  to  provide 
adequate  proof  of  legal  relationship  before 
such  person  may  act  on  behalf  of  such  minor 
or  such  individual. 


Appendix  B — Internal  Revenne  Service 

1.  Purpose.  The  purpose  of  this  section  is  to 
set  forth  the  procedures  that  have  been 
established  by  the  Internal  Revenue  Service 
for  individuals  to  exercise  their  rights  under 
the  Privacy  Act  of  1974  (88  Slat.  1896)  with 
respect  to  systems  of  records  maintained  by 
the  Internal  Revenue  Service,  including  the 
Office  of  the  Chief  Counsel.  The  procedures 
contained  in  this  section  are  to  be 
promnlgBted  under  the  authority  of  5  U.S.C, 
S52a(n.  The  procedures  contained  in  this 
section  relate  to  the  following: 

(a)  The  procedures  whereby  an  individual 
can  be  notified  in  response  to  a  request  if  a 
system  of  records  named  by  the  individual 
contains  a  record  pertaining  to  such 
individual  (5  U.S.C.  552a(f)(l)). 

(b)  The  procedures  governing  reasonable 
times,  places,  and  requirements  for 
identifying  an  individual  who  requests  a 
record  of  information  pertaining  to  such 
individual  before  the  Internal  Revenue 
Service  will  make  the  record  or  information 
available  to  the  individual  (5  U.S.C 
552a(f)«)). 

(c)  "The  procedures  for  the  disclosure  to  an 
individual  upon  a  request  of  a  record  of 
information  pertaining  to  such  individual, 
including  special  procedures  for  the 
disclosure  to  an  individual  of  medical 
records,  including  psychological  records.  (5 
U.S.C.  562a(f)(3)). 

(d)  The  procedures  for  reviewing  a  request 
from  an  individual  concerning  the 
amendment  of  any  record  or  information 
pertaining  to  the  individual,  for  making  a 
determination  on  the  request,  for  an  appeal 
within  the  Internal  Revenue  Service  of  an 
initial  adverse  agency  determination,  and  for 
whatever  additional  means  may  be  necessary 
for  individuals  to  be  able  to  exercise  fully 
their  right  under  5  U.S.C.  552a  (5  U.S.C. 
552a{f)(4)). 

Any  individual  seeking  to  determine 
whether  a  system  of  records  maintained  by 
any  office  of  the  Internal  Revenue  Service 
contains  a  record  or  information  pertaining  to 
such  individual,  or  seeking  access  to,  or 
amendment  of,  such  a  record,  must  comply 
fully  with  the  applicable  procedure  contained 
in  paragraph  (3)  or  (4)  of  this  section  before 
the  Internal  Revenue  Service  will  act  on  the 
request  Neither  the  notification  and  access 
(or  accounting  of  disclosures)  procedures 
under  paragraph  (3)  of  this  section  nor  the 
amendment  procedures  under  paragraph  (4) 
of  this  lection  are  applicable  to  (i)  systems  of 
records  exempted  pursuant  to  S  U.S.C.  552a 
(j)  and  (k),  (ii)  information  compiled  in 
reasonable  anticipation  of  a  civil  action  or 
proceeding  (see  5  U.S.C.  552a(d)(5)),  or  (iii) 
information  pertaining  to  an  individual  which 
is  contained  in.  and  inseparable  from. 
another  individual's  record. 

2.  Access  to  and  amendment  of  tax  records. 
The  provisions  of  the  Privacy  Act  of  1974  may 
not  be  used  by  an  individual  to  amend  or 
correct  any  tax  record.  The  determination  of 
liability  for  taxes  imposed  by  the  Internal 
Revenue  Service  Code,  the  collection  of  such 
taxes,  and  the  payment  (including  credits  or 
refunds  of  overpayments)  of  such  taxes  are 
governed  by  the  provisions  of  the  internal 
Revenue  Service  Code  and  by  the  procedural 
rules  of  the  internal  Revenue  Service.  Theae 


provisions  set  forth  the  established 
procedures  governing  the  determination  of 
liability  for  tax.  the  collection  of  such  taxes, 
and  the  payment  (including  credits  or  refunds 
of  overpayments)  of  such  taxes.  In  addition, 
these  provisions  set  forth  the  procedures 
(including  procedures  for  judicial  review)  for 
resolving  disputes  between  taxpayers  and  the 
Internal  Revenue  Service  involving  the 
amount  of  tax  owed,  or  the  payment  or 
collection  of  such  tax.  These  procedures  are 
the  exclusive  means  available  to  an 
individual  to  contest  the  amount  of  any 
liability  for  tax  or  the  payment  or  collection 
thereof.  See.  for  example,  28  CFR  601.103  for 
summary  of  general  tax  procedures. 
Individuals  are  advised  that  Internal  Revenue 
Service  procedures  permit  the  examination  of 
tax  records  during  the  course  of  an 
investigation,  audit,  or  collection  activity. 
Accordingly,  individuals  should  contact  the 
Internal  Revenue  Service  employee 
conducting  an  audit  or  effecting  the  collection 
of  tax  liabilities  to  gain  access  to  such 
records,  rather  than  seeking  access  under  the 
provisions  of  the  Privacy  Act.  Where,  on  the 
other  hand,  on  individual  desires  information 
or  records  not  in  connection  with  an 
investigatioa  audit,  or  collection  activity,  the 
individual  may  follow  these  procedures. 

3.  Procedures  for  access  to  records — {a)  In 
general.  This  paragraph  sets  forth  the 
procedure  whereby  an  individual  can  be 
notified  in  response  to  a  request  if  a  system 
of  records  named  by  the  individual  which  is 
maintained  by  the  Internal  Revenue  Service 
contains  a  record  pertaining  to  such 
individual.  In  addition,  this  paragraph  sets 
forth  the  procedure  for  the  disclosure  to  an 
individual  ufon  a  request  of  a  record  or 
information  pertaining  to  such  individual, 
including  the  proced\u«8  for  verifying  the 
identity  of  the  individual  before  the  Internal 
Revenue  Service  will  make  a  record 
available,  and  the  procedure  for  requesting 
an  accounting  of  disclosures  of  such  records. 
An  individual  seeking  to  determine  whether  a 
particular  system  of  records  contains  a 
record  or  records  pertaining  to  such 
individual  and  seeking  access  to  such  records 
(or  seeking  an  accounting  of  disclosures  of 
such  records)  shall  make  a  request  for 
notification  and  access  (or  a  request  for  an 
accounting  of  disclosures)  in  accordance  with 
the  rules  provided  in  paragraph  3(b]  of  this 
section. 

(b)  Form  of  request  for  notification  and 
access  or  request  for  an  accounting  of 
disclosures,  (i)  A  request  for  notification  and 
access  (or  request  for  an  accounting  of 
disclosures)  shall  be  made  in  writing  and 
shall  be  signed  by  the  person  making  the 
request. 

(ii)  Such  request  shall  be  clearly  marked, 
"Request  for  notification  and  access",  or 
"Request  for  accounting  of  disclosures". 

(iii)  Such  a  request  shall  contain  a 
statement  that  it  is  being  made  under  the 
provisions  of  the  Privacy  Act  of  1974. 

(iv)  Such  request  shall  contain  the  name 
and  address  of  the  individual  making  the 
request.  In  addition,  if  a  particular  system 
employs  an  individual's  social  security 
number  as  an  essential  means  of  accessing 
the  system,  the  request  must  include  the 
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indivtduart  social  security  number.  In  the 
case  of  a  recajrd  maintained  in  the  name  of 
two  or  more  indirtdvals  (e.g.,  husband  and 
wife),  the  request  shall  contain  the  names, 
addresses,  and  social  security  numbers  (if 
necessary)  of  both  individuals. 

(v)  Such  request  shall  specify  the  name  and 
location  of  the  particular  system  of  records 
(as  set  forth  in  the  Notice  of  Systems)  for 
which  the  individual  is  seeking  notification 
and  access  (or  an  accounting  of  disclosures), 
and  the  title  and  business  address  of  the 
official  designated  in  the  access  section  for 
the  particular  system  (as  set  forth  in  the 
Notice  of  Systems),  in  the  case  of  two  or 
mor«  systems  of  records  which  are  under  the 
control  of  the  same  designated  official  at  the 
same  systems  location,  a  single  request  may 
be  made  for  such  systems.  In  the  case  of  two 
or  more  systems  of  records  which  are  not  in 
the  control  of  the  same  designated  official  at 
the  same  systems  location,  a  separate  request 
must  be  made  for  each  such  system. 

(vi)  If  an  individual  wishes  to  limit  a 
request  for  notification  and  access  to  a 
particular  record  or  records,  the  request 
should  identify  the  particular  record.  In  the 
absence  of  a  statement  to  the  contrary,  a 
request  for  notification  and  access  for  a 
particular  system  of  records  shall  be 
considered  to  be  hmited  to  records  which  are 
currently  maintained  by  the  designated 
official  at  the  systems  location  specified  in 
the  request. 

(vii)  If  such  request  is  seeking  notification 
and  access  to  material  maintained  in  a 
system  of  records  which  is  exempt  from 
disclosure  and  access  under  5  U.S.C  552a 
(k)|2).  the  individual  making  the  request  must 
establish  that  such  individual  has  been 
denied  a  right,  privilege,  or  benefit  that  such 
individual  would  otherwise  be  entitled  to 
under  Federal  law  as  a  result  of  the 
maintenance  of  such  material. 

(viii)  Such  request  shall  slate  whether  the 
individual  wishes  to  inspect  the  record  in 
person,  or  desires  to  have  a  copy  made  and 
furnished  without  first  inspecting  it.  If  the 
individaal  desires  to  have  a  copy  made,  the 
request  must  include  an  agreement  to  pay  the 
fee  for  duplication  ultimately  determined  to 
be  due.  If  the  individual  does  not  wish  to 
inspect  a  record,  but  merely  wishes  to  be 
notified  whether  a  particular  system  of 
records  contains  a  record  pertaining  to  such 
individual,  the  request  should  so  state. 

(c)  Time  and  place  for  making  a  request  A 
request  for  notification  and  access  to  records 
under  the  Privacy  Act  (or  a  request  for 
accounting  of  disclosures)  shall  be  addressed 
to  or  delivered  in  person  to  the  office  of  the 
official  designated  in  the  access  section  for 
the  particular  system  of  records  for  which  the 
individual  is  seeking  notification  and  access 
(or  an  accounting  of  disclosures).  The  title 
and  office  address  of  such  official  is  set  forth 
for  each  system  of  records  in  the  Notic«  of 
Systems  of  Records.  A  request  delivered  to 
an  office  in  person  must  be  delivered  during 
the  regular  office  hours  of  that  office. 

(d)  Sample  request  for  notification  and 
access  to  records.  The  following  are  sample 
requests  for  notification  and  access  to 
records  which  will  satisfy  the  requirements  of 
this  paragraph: 


Requesl  for  Notification  and  Access  lo 
Records  by  Mail 

I.  John  Doe,  of  100  Main  Street.  Boston,  MA 
02108  (soc.  sec.  num.  000-00-0000)  request 
under  the  Privacy  Act  of  1974  that  the 
following  system  of  records  be  examined  and 
that  I  be  furnished  with  a  copy  of  any  record 
(or  a  specified  record)  contained  therein 
pertaining  to  roe.  I  agree  that  I  will  pay  the 
fees  ultimately  determined  to  be  due  for 
duplication  of  such  record.  I  have  enclosed 
the  necessary  information. 
System  Name: 
System  Location: 
Designated  Official: 

John  Doe 

Request  for  Notification  and  Access  to 
Records  in  Person 

I,  John  Doe.  of  100  Main  Street,  Boston,  MA 
02108  (soc.  sec.  num.  OOO-00-OOOO)  request 
under  the  provisions  of  the  f*rivacy  Act  of 
1974.  that  the  following  system  of  records  be 
examined  and  that  I  be  granted  access  in 
person  to  inspect  any  record  (or  a  specified 
record)  contained  therein  pertaining  to  me.  I 
have  enclosed  the  necessary  identification. 
System  Name: 
System  Location: 
Designated  Official: 

John  Doe 

(e)  Processing  a  request  for  notification 
and  access  to  records  or  a  request  for  on 
accounting  of  disclosures,  (i)  If  a  request  for 
notification  and  access  (or  request  for  an 
accounting  of  disclosures)  omits  any 
information  which  is  essential  to  processing 
the  request  the  request  will  not  be  acted 
upon  and  the  individual  making  the  request 
will  be  promptly  advised  of  the  additional 
information  which  must  be  submitted  before 
the  request  can  be  processed. 

(ii)  Within  30  days  (not  including 
Saturdays.  Sondays,  and  legal  public 
holidays)  after  the  receipt  of  a  request  for 
notification  and  access  (or  a  request  for  an 
accounting  of  disclosures),  to  a  particular 
system  of  records  by  the  designated  official 
for  such  system,  a  determination  will  be 
made  as  to  whether  the  particular  system  of 
records  is  exempt  from  the  notification  and 
access  provisions  of  the  Privacy  Act.  and  if 
such  system  is  not  exempt,  whether  it  does  or 
does  not  contain  a  recorti  pertaining  lo  the 
individual  making  the  request.  If  a 
determination  cannot  be  made  within  30 
days,  the  individual  will  be  notified  of  the 
delay,  the  reasons  therefor,  and  the 
approximate  time  required  to  make  a 
determination.  If  it  is  determined  by  the 
designated  official  that  the  particular  system 
of  records  is  exempt  from  the  notification  and 
access  provisions  of  the  Privacy  Act.  the 
individual  making  the  request  will  be  notified 
of  the  provision  of  the  Privacy  Act  under 
which  the  exemption  is  claimed.  On  the  other 
hand,  if  it  is  determined  by  the  designated 
official  that  the  partic«tar  system  of  records 
is  not  exempt  from  the  notification  and 
acceM  provisions  of  the  Privacy  Act  and  that 
such  system  contains  a  record  pertaining  to 
the  individaal  making  the  request,  the 


individual  will  be  notified  of  the  time  and 
place  where  inspection  may  be  made.  If  an 
indrrrdaal  has  not  requested  that  access  be 
granted  lo  inspect  the  record  in  person,  but 
merely  requests  that  a  copy  of  the  record  be 
furnished,  or  rf  it  is  determined  by  the 
designated  official  that  the  granting  of  access 
to  inspect  a  record  m  person  is  not  feasible  in 
a  particular  case,  then  the  designated  official 
will  furnish  a  copy  of  the  record  with  the 
notification,  or  if  a  copy  cannot  be  furnished 
at  such  time,  a  statement  indicating  the 
approximate  time  such  copy  will  be 
furnished.  If  the  request  is  for  an  accounting 
of  disclosures  from  a  system  of  records  which 
is  not  exempt  from  the  accounting  of 
disclosure  provisions  of  the  Privacy  Act.  the 
individual  will  be  furnished  with  an 
accounting  of  such  disclosures. 

(f)  Granting  of  access.  Normally,  an 
individual  will  be  granted  access  to  inspect  a 
record  in  person  within  30  days  (excluding 
Saturdays.  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  a  request  for 
notification  and  access  by  the  designated 
official.  If  access  cannot  be  granted  within  30 
days,  the  notification  will  state  the  reasons 
for  the  delay  and  the  approximate  time  such 
access  will  be  granted.  An  individual  wishing 
to  inspect  a  record  may  be  accompanied  by 
another  person  of  his  choosing.  Both  the 
individual  seeking  access  and  the  individual 
accompanying  him  may  be  required  to  sign  a 
form  supplied  by  the  IRS  indicating  that  the 
Service  is  authorized  to  disclose  or  discuss 
the  contents  of  the  record  in  the  presence  of 
both  individuals.  See  CFR  601.502  for 
requirements  to  be  met  by  taxpayer's 
representatives  in  order  to  discuss  the 
contents  of  any  tax  records. 

(g)  Medical  records.  When  access  is 
requested  to  medical  records  (including 
psychological  records),  the  designated  official 
may  determine  that  release  of  such  records 
will  be  made  only  to  a  physician  designated 
by  the  individual  to  have  access  to  such 
records. 

(h)  Verification  of  identity.  An  individual 
seeking  notification  or  access  to  records,  or 
seeking  to  amend  a  record,  must  satisfy  one 
of  the  following  identification  requirements 
before  action  will  be  taken  by  the  IRS  on  any 
such  request: 

(i)  An  individual  seeking  notification  or 
access  to  records  in  person,  or  seeking  to 
amend  a  record  in  persoa  may  establish 
identity  by  the  presentation  of  a  single 
document  bearing  a  photograph  (such  as  a 
passport  or  identtfication  badge)  or  by  the 
presentation  of  two  items  of  identification 
which  do  not  bear  a  photograph  but  do  bear 
both  a  name  and  signature  (such  as  a  driver's 
license  or  credit  card). 

(ii)  An  individual  seeking  notification  or 
access  to  records  by  mail,  or  seeking  to 
amend  a  record  by  mail,  may  establish 
identity  by  a  signature,  address,  and  one 
other  identifier  such  as  a  photocopy  of  a 
driver's  license  or  other  document  bearing  the 
individnal's  signature. 

(iii)  Notwithstanding  subdivisions  (i)  and 
(ii)  of  this  subparagraph,  an  individual 
seekinf  notification  or  access  lo  records  by 
mail  or  In  person,  or  seeking  to  amend  a 
record  by  mail  or  in  person,  who  so  desires. 
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may  establish  identity  by  providing  a 
notarized  statement,  swearing  or  affirming  to 
such  individual's  identity  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for  requesting 
or  obtaining  access  to  records  under  false 
pretenses. 

Notwithstanding  subdivision  (i),  (ii),  or  (iii)  of 
this  subparagraph,  a  designated  official  may 
require  additional  proof  of  an  individual's 
identity  before  action  will  be  taken  on  any 
request  if  such  ofTicial  determines  that  it  is 
necessary  to  protect  unauthorized  disclosure 
of  information  in  a  particular  case.  In 
addition,  a  parent  of  any  minor  or  a  legal 
guardian  of  any  individual  will  be  required  to 
provide  adequate  proof  of  legal  relationship 
before  such  person  may  act  on  behalf  of  such 
minor  or  such  individual. 

(i)  Fees.  The  fee  for  costs  required  of  the 
IRS  in  copying  records  pursuant  to  this 
paragraph  is  $0.15  per  page.  However,  no  fee 
will  be  charged  if  the  aggregate  costs 
required  of  the  IRS  in  copying  records  is  less 
than  $3.00.  If  an  individual  who  has  requested 
access  to  inspect  a  record  in  person  is  denied 
such  access  by  the  designated  official 
because  it  would  not  be  feasible  in  a 
particular  case,  copies  of  such  record  will  be 
furnished  to  the  individual  without  payment 
of  the  fees  otherwise  required  under  this 
subparagraph.  If  the  IRS  estimates  that  the 
total  fees  for  costs  incurred  in  complying  with 
a  request  for  copies  of  records  will  amount  to 
$50  or  more,  the  individual  making  the 
request  may  be  required  to  enter  into  a 
contract  for  the  payment  of  the  actual  fees 
with  respect  to  the  request  before  the  Service 
will  furnish  the  copies  requested.  Payment  of 
fees  for  copies  of  records  should  be  made  by 
check  or  money  order  payable  to  the  Internal 
Revenue  Service. 

4.  Procedures  for  amendment  of  records — 
(a)  In  general.  This  paragraph  sets  forth  the 
procedures  for  reviewing  a  request  from  an 
individual  concerning  the  amendment  of  any 
record  or  information  pertaining  to  such 
individual,  for  making  a  determination  on  the 
request,  for  making  an  appeal  within  the  IRS 
of  an  initial  adverse  determination,  and  for 
judicial  review  of  a  fmal  determination. 

(b)  Amendment  of  record.  Under  5  U.S.C. 
552a(d)(2),  an  individual  who  has  been 
granted  access  to  a  record  pertaining  to  such 
individual  may,  after  inspecting  the  record, 
request  that  the  record  be  amended  to  make 
any  correction  of  any  portion  thereof  which 
the  individual  believes  is  not  accurate, 
relevant,  timely,  or  complete.  An  individual 
may  seek  to  amend  a  record  in  accordance 
with  the  rules  provided  in  paragraph  (d)(3)  of 
this  section.  See  paragraph  (b)  of  this  section 
for  prohibition  against  amendment  of  tax 
records. 

(c)  Form  of  request  for  amendment  of 
record,  (i)  A  request  for  amendment  of  a 
record  shall  be  in  writing  and  shall  be  signed 
by  the  individual  making  the  request. 

(ii)  Such  request  shall  be  clearly  marked 
"Request  for  amendment  of  record." 

(iii)  Such  request  shall  contain  a  statement 
that  it  is  being  made  under  the  provisions  of 
the  Privacy  Act  of  1974. 

(iv)  Such  request  shall  contain  the  name 
and  address  of  the  individual  making  the 
request.  In  uddition,  if  a  particular  system 


employs  an  individual's  social  security 
number  as  an  essential  means  of  accessing 
the  system,  the  request  must  include  the 
individsal's  social  security  number.  In  the 
case  of  a  record  maintained  in  the  name  of 
two  or  more  individuals  (e.g.,  husband  and 
wife),  the  request  shall  contain  the  names, 
addresses,  and  social  security  numbers  (if 
necessary)  of  both  individuals. 

(v)  Sach  request  shall  specify  the  name  and 
locatioa  of  the  system  of  records  (as  set  forth 
in  the  Notice  of  Systems)  in  which  such 
record  is  maintained,  and  the  title  and 
business  address  of  the  official  designated  in 
the  access  section  for  such  system  (as  set 
forth  in  the  Notice  of  Systems). 

(vi)  Such  request  shall  specify  the 
particular  record  in  the  system  which  the 
individual  is  seeking  to  amend. 

(vii)  Such  request  shall  clearly  state  the 
specific  changes  which  the  individual  wishes 
to  make  in  the  record  and  a  concise 
explanation  of  the  reasons  for  the  changes.  If 
the  individual  wishes  to  correct  or  add  any 
information,  the  request  shall  contain  specific 
language  making  the  desired  correction  or 
addition. 

(d)  Time  and  place  for  making  request.  A 
request  to  amend  a  record  under  the  Privacy 
Act  shall  be  addressed  to  or  delivered  in 
person  to  the  office  of  the  official  designated 
in  the  access  section  for  the  particular  system 
of  records.  The  title  and  office  address  of 
such  official  is  set  forth  for  each  system  of 
records  in  the  Notice  of  Systems  of  Records. 
A  request  delivered  to  an  office  in  person 
must  be  delivered  during  the  regular  office 
hours  of  that  office. 

(e)  Processing  a  request  for  amendment  of 
a  reco/id.  (i)  Within  10  days  (not  including 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  a  request  to 
amend  a  record  by  the  designated  official,  the 
individual  will  be  sent  a  written 
acknowledgement  that  will  state  that  the 
request  has  been  received,  that  action  is 
being  taken  taken  thereon,  and  that  the 
individual  will  be  notified  within  30  days  (not 
including  Saturdays,  Sundays,  and  legal 
public  holidays)  after  the  receipt  of  the 
request  whether  the  requested  amendments 
will  or  will  not  be  made.  If  a  request  for 
amendment  of  a  record  omits  any  information 
which  is  essential  to  processing  the  request, 
the  request  will  not  be  acted  upon  and  the 
individual  making  the  request  will  be 
promptly  advised  of  the  additional 
information  which  must  be  submitted  before 
the  request  can  be  processed. 

(ii)  Within  30  days  (not  including 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  a  request  to 
amend  a  record  by  the  designated  official,  a 
detenaination  will  be  made  as  to  whether  to 
grant  the  request  in  whole  or  part.  The 
individual  will  then  be  notified  in  writing  of 
the  ddermination.  If  a  determination  cannot 
be  made  within  30  days,  the  individual  will 
be  notified  in  writing  within  such  time  of  the 
reasons  for  the  delay  and  the  approximate 
time  required  to  make  a  determination.  If  it  is 
determined  by  the  designated  official  that  the 
request  will  be  granted,  the  requested 
changes  will  be  made  in  the  record  and  the 
individual  will  be  notified  of  the  changes.  In 
addition,  to  the  extent  an  accounting  was 


maintained,  all  prior  recipients  of  such  record 
will  be  notified  of  the  changes.  Upon  request, 
an  individual  will  be  furnished  with  a  copy  of 
the  record,  as  amended,  subject  to  the 
payment  of  the  appropriate  fees.  On  the  other 
hand,  if  it  is  determined  by  the  designated 
official  that  the  request,  or  any  portion 
thereof,  will  not  be  granted,  the  individual 
will  be  notified  in  writing  of  the  adverse 
determination.  The  notification  of  an  adverse 
determination  will  set  forth  the  reasons  for 
refusal  to  amend  the  record.  In  addition,  the 
notification  will  contain  a  statement 
informing  the  individual  of  such  individual's 
right  to  request  an  independent  review  of  the 
adverse  determination  by  a  reviewing  officer 
in  the  national  office  of  the  IRS  and  the 
procedures  for  requesting  such  a  review. 

(f)  Administrative  review  of  adverse 
determination.  Under  5  U.S.C.  552a(d)(3),  an 
individual  who  disagrees  with  the  refusal  of 
the  agency  to  amend  a  record  may,  within  35 
days  of  being  notified  of  the  adverse 
determination,  request  an  independent 
review  of  such  refusal  by  a  reviewing  officer 
in  the  national  office  of  the  IRS.  The 
reviewing  officer  for  the  IRS  is  the 
Commissioner  of  Internal  Revenue,  the 
Deputy  Commissioner,  or  an  Assistant 
Commissioner.  In  the  case  of  an  adverse 
determination  relating  to  a  system  of  records 
maintained  by  the  Office  of  General  Counsel 
for  the  IRS,  the  reviewing  officer  is  the  Chief 
Counsel  or  liis  delegate.  An  individual 
seeking  a  review  of  an  adverse  determination 
shall  make  a  request  for  review  in 
accordance  with  the  rules  provided  in 
paragraph  (d)(7)  of  this  section. 

(g)  Form  of  request  for  review,  (i)  A  request 
for  review  of  an  adverse  determination  shall 
be  in  writing  and  shall  be  signed  by  the 
individual  making  the  request. 

(ii)  Such  request  shall  be  clearly  marked 
"Request  for  review  of  adverse 
determination". 

(iii)  Such  request  shall  contain  a  statement 
that  it  is  being  made  under  the  provisions  of 
the  Privacy  Act  of  1974. 

(iv)  Such  request  shall  contain  the  name 
and  address  of  the  individual  making  the 
request.  In  addition,  if  a  particular  system 
employs  an  individual's  social  security 
number  as  an  essential  means  of  accessing 
the  system,  the  request  must  include  the 
individual's  social  security  number.  In  the 
case  of  a  record  maintained  in  the  name  of 
two  or  more  individuals  (e.g.  husband  and 
wife],  the  request  shall  contain  the  names, 
addresses,  and  social  security  numbers  (if 
necessary)  of  both  individuals. 

(v)  Such  request  shall  specify  the  particular 
record  which  the  individual  is  seeking  to 
amend,  the  name  and  location  of  the  system 
of  records  (as  set  forth  in  the  Notice  of 
Systems)  in  which  such  record  is  maintained, 
and  the  title  and  business  address  of  the 
designated  official  for  such  system  (as  set 
forth  in  the  Notice  of  Systems). 

(vi)  Such  request  shall  include  the  date  of 
the  initial  request  for  amendment  of  the 
record,  and  the  date  of  the  letter  notifying  the 
individual  of  the  initial  adverse 
determination  with  respect  to  such  request. 

(vii)  such  request  shall  clearly  state  the 
specific  changes  which  the  individual  wishes 
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to  make  in  the  record  and  a  concise 
explanation  of  the  reasons  for  the  changes.  If 
the  individual  wishes  to  correct  or  add  any 
information,  the  request  shall  contain  specific 
language  making  the  desired  correction  or 
addition. 

(h)  Time  and  place  for  making  the  request 
A  request  for  review  of  an  adverse 
determination  under  the  Privacy  Act  shall  be 
addressed  to  or  delivered  in  person  to  the 
Director,  Office  of  Disclosure.  Attention: 
OP:EX:D  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.;  Washington.  DC 
20224.  A  request  for  review  of  an  adverse 
determination  will  be  promptly  referred  by 
the  Director,  Office  of  Disclosure  to  the 
appropriate  reviewing  officer  for  his  review 
and  final  determination, 

(i)  Processing  a  request  for  review  of 
adverse  determination.  Within  30  days  (not 
including  Saturdays,  Sundays,  and  legal 
public  holidays)  after  the  receipt  of  a  request 
for  review  of  an  adverse  determination  by  the 
appropriate  reviewing  officer,  the  reviewing 
officer  will  review  the  initial  adverse 
determination,  make  a  final  determination 
whether  to  grant  the  request  to  amend  the 
record  in  whole  or  in  part  and  notify  the 
individual  in  writing  of  the  final 
determination.  If  a  final  determination  cannot 
be  made  within  30  days,  the  Commissioner  of 
Internal  Revenue  may  extend  such  30-day 
period.  The  individual  will  be  notified  in 
writing  within  the  30  day  period  of  the  cause 
for  the  delay  and  the  approximate  time 
required  to  make  a  final  determination.  If  it  is 
determined  by  the  reviewing  officer  that  the 
request  to  amend  the  record  will  be  granted, 
the  reviewing  officer  will  cause  the  requested 
changes  to  be  made  and  the  individual  will 
be  so  notified.  Upon  request,  an  individual 
will  be  furnished  with  a  copy  of  the  record  as 
amended  subject  to  the  payment  of 
appropriate  fees.  On  the  other  hand,  if  it  is 
determined  by  the  reviewing  officer  that  the 
request  to  amend  the  record,  or  any  portion 
thereof,  will  not  be  granted,  the  individual 
will  be  notified  in  writing  of  the  final  adverse 
determination.  The  notification  of  a  final 
adverse  determination  will  set  forth  the 
reasons  for  the  refusal  of  the  reviewing 
officer  to  amend  the  record.  The  notification 
shall  include  a  statement  informing  the 
individual  of  the  right  to  submit  a  concise 
statement  for  insertion  in  the  record  setting 
forth  the  reasons  for  the  disagreement  with 
the  refusal  of  the  reviewing  officer  to  amend 
the  record.  In  addition,  the  notification  will 
contain  a  statement  informing  the  individual 
of  the  right  to  seek  judicial  review  by  a 
United  States  district  court  of  a  final  adverse 
determination. 

(j)  Statement  of  disagreement.  Under  5 
U.S.C.  552a(d)(3),  an  individual  who 
disagrees  with  a  final  adverse  determination 
not  to  amend  a  record  subject  to  amendment 
under  the  Privacy  Act  may  submit  a  concise 
statement  for  insertion  in  the  record  setting 
forth  the  reasons  for  disagreement  with  the 
refusal  of  the  reviewing  officer  to  amend  the 
record.  A  statement  of  disagreement  should 
be  addressed  to  or  delivered  in  person  to  the 
Director.  Office  of  Disclosure.  Attention: 
OP:EX:D.  Internal  Revenue  Service,  nil 
Constitotion  Arenoe.  NW.,  Washington.  DC 
20224.  The  Director.  Office  of  Disclosure  wriJl 


forward  (he  statement  of  disagreement  to  the 
appropriate  designated  official  who  will 
cause  the  statement  to  be  inserted  in  the 
individual's  record.  Any  such  statement  will 
be  available  to  anyone  to  whom  the  record  is 
subsequently  disclosed  and  the  pnor 
recipients  of  the  record  will  be  provided  with 
a  copy  of  the  statement  of  disagreement,  to 
the  extent  an  accounting  of  disclosures  was 
maintained. 

[V.)  Judicial  review.  If,  after  a  review  and 
final  determination  on  a  request  to  amend  a 
record  by  the  appropriate  reviewing  officer, 
the  individual  is  notified  that  the  request  will 
not  be  granted,  or  if.  after  the  expiration  of  30 
days  (not  including  Saturdays,  Sundays,  and 
legal  public  holidays)  from  the  receipt  of  such 
request  by  the  Director.  Disclosure 
Operations  Division,  action  is  not  taken 
thereon  in  accordance  with  the  requirements 
of  paragraph  {d)(9)  of  this  section,  an 
individual  may  commence  an  action  within 
the  time  prescribed  by  law  in  a  U.S.  District 
Court  pursuant  to  5  U.S.Q  552a(g)(l).  The 
statute  authorizes  an  action  only  against  the 
agency.  With  respect  to  records  maintained 
by  the  IRS,  the  agency  is  the  Internal 
Revenue  Service,  not  an  officer  or  employee 
thereof.  Service  of  process  in  such  an  action 
shall  be  in  accordance  with  the  Federal  Rules 
of  Civil  Procedure  (28  U.S.C.  App.)  applicable 
to  actions  against  an  agency  of  the  United 
States.  Where  provided  in  such  Rules, 
delivery  of  process  upon  the  IRS  must  be 
directed  to  the  Commissioner  of  Infernal 
Revenue,  Attention:  CC:GLS,  1111 
Constitution  Avenue.  NW.,  Washington.  DC 
20224.  The  district  court  will  determine  the 
matter  de  novo. 

5.  Records  transferred  to  Federal  Records 
Centers.  Records  transferred  to  the 
Administrator  of  General  Services  for  storage 
in  a  Federal  Records  Center  are  not  used  by 
the  Internal  Revenue  Service  in  making  any 
determination  about  any  individual  while 
stored  at  such  location  and  therefore  are  not 
subject  to  the  provisions  of  5  U.S.C.  552a 
(e)(5)  during  such  time. 

Appendix  C — United  States  Customs  Service 

1.  In  general.  This  appendix  applies  to  the 
United  States  Customs  Service.  It  sets  forth 
specific  notification  and  access  procedures 
with  respect  to  particular  systems  of  records, 
identifies  the  officers  designated  to  make  the 
initial  determinations  with  respect  to 
notification  and  access  to  records  and 
accountings  of  disclosures  of  records.  This 
appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  to  requests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552a(e)  (4)  and  (11)  and  published 
annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  Issuances". 


2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures,  (a) 
For  records  which  are  maintained  at  the 
United  States  Customs  Service  Headquarters, 
initial  requests  for  notification  and  access  to 
records  and  accountings  of  disclosures  under 
31  CFR  1.26,  should  be  mailed  or  personally 
delivered  to  the  Director,  Office  of 
Regulations  &  Rulings,  VS.  Customs  Service, 
1301  Constitution  Avenue  NW..  Washington. 
DC  20229.  The  official  who  has  authority  over 
the  maintenance  of  the  file  will  have  the 
authority  to  grant  or  deny  the  request. 

(b)  For  records  maintained  at  Regional 
Offices,  initial  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  under  31  CFR  1.26,  should  be 
mailed  or  personally  delivered  to  the 
Regional  Commissioner  of  Customs  in  whose 
region  the  records  are  located.  This  official 
shall  have  the  authority  to  grant  the  request 
or  deny  the  request.  The  appropriate  location 
of  the  regiortal  offices  is  specified  in  Customs 
Appendix  A  in  "Privacy  Act  Issuances" 
published  annually  by  the  Office  of  the 
Federal  Register. 

(c)  Each  request  shall  comply  with  the 
identification  and  other  requirements  set 
forth  in  31  CFR  1.26,  and  in  the  appropriate 
system  notice  in  the  "Privacy  Act  Issuances" 
published  annually  by  the  Office  of  the 
Federal  Register.  Each  request  should  be 
conspicuously  labeled  on  the  face  of  the 
envelope  "Privacy  Act  Request". 

3.  Request  for  amendment  of  records,  (a) 
For  records  which  are  maintained  at  Customs 
Service  Headquarters,  initial  requests  for 
amendment  of  records  under  31  CFR  1.27  (a) 
through  (d)  should  be  mailed  or  personally 
delivered  to  the  Director.  Office  of 
Regulations  &  Rulings,  U.S.  Customs  Service, 
1301  Constitution  Avenue  NW.,  Washington, 
DC  20229.  The  official  who  has  authority  over 
the  maintenance  of  the  file  will  have  the 
authority  to  grant  or  deny  the  request. 

(b)  For  records  not  maintained  at  Customs 
Service  Headquarters,  initial  requests  for 
amendment  of  records  under  31  CFR  1.27  (a) 
through  (d)  should  be  mailed  or  personally 
delivered  to  the  Regional  Commissioner  of 
Customs  in  whose  region  the  records  are 
located.  This  official  shall  have  the  authority 
to  grant  or  deny  the  request.  A  request 
directed  to  a  Regional  Commissioner  should 
be  mailed  to  or  personally  delivered  at  the 
appropriate  location  specified  in  Customs 
Apjjendix  A  in  "Privacy  Act  Issuances" 
published  annually  by  the  Office  of  the 
Federal  Register. 

(c)  Each  request  shall  comply  with  the 
identification  and  other  requirements  set 
forth  in  31  CFR  1.27,  and  in  the  appropriate 
system  notice  in  "Privacy  Act  Issuances 
published  by  the  Office  of  the  Federal 
Register.  Each  request  should  be 
conspicuously  labeled  on  the  face  of  the 
envelope  "Privacy  Act  Amendment  Request". 

4.  Administrative  appeal  of  initial 
determination  refusing  to  amend  records. 
Appellate  determinations  (including 
extensions  of  time  on  appeal  under  31  CFR 
1.27(e)  with  respect  to  all  Customs  Service 
records  will  be  made  by  the  Director,  Office 
of  Regulations  &  Rulings  or  the  delegate  of 
such  ofl'icial.  All  such  appeals  should  be 
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mailed  or  personally  delivered  to  the  United 
Slates  Customs  Service,  Office  of  Regulations 
&  Rulings.  1301  Constitution  Avenue  NW., 
Washington.  DC  20229.  Each  appeal  should 
be  conspicuously  labeled  on  the  face  of  the 
envelope  "Privacy  Act  Amendment  Appeal". 

5.  Statements  of  Disagreement 
"Statements  of  Disagreement"  pursuant  to  31 
CFR  1.27(e)(4)(i)  shall  be  filed  with  the 
official  signing  the  notification  of  refusal  to 
amend  at  the  address  indicated  in  the  letter 
of  notiHcation  within  35  days  of  the  date  of 
such  notincalion  and  should  be  limited  to  one 
page. 

6.  Service  of  process.  Service  of  process 
will  be  received  by  the  Chief  Counsel,  United 
States  Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington,  DC  20229. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  the  United  States  Customs 
Service  systems  of  records  required  to  be 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a(f).  is 
included  in  the  publication  entitled  "Privacy 
Act  Issuances". 

8.  Verification  of  Identity,  Each  request 
shall  comply  with  the  identification  and  other 
requirements  set  forth  in  31  CFR  1.26  and  in 
the  appropriate  system  notice  published  by 
the  Office  of  the  Federal  Register.  Each 
request  should  be  conspicuously  labeled  on 
the  face  of  the  envelope  "Privacy  Act 
Request". 

Appendix  D — United  States  Secret  Service 

1.  In  general.  This  appendix  applies  to  the 
United  Slates  Secret  Service.  It  sets  forth 
specific  notification  and  access  procedures 
with  respect  to  particular  systems  of  records 
including  identification  requirements,  and 
time  and  places  where  records  may  be 
reviewed;  identifies  the  officers  designated  to 
make  the  initial  determinations  with  respect 
to  notification  and  access  to  records  and 
accountings  of  disclosures  of  records.  This 
appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  to  requests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement"  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552a(e)  (4)  and  (11)  and  published 
annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  Issuances". 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.26, 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  United  States  Secret 
Service,  will  be  made  by  the  Freedom  of 
Information  and  Privacy  Act  Officer,  United 
States  Secret  Service.  Requests  for 
notification  should  be  made  by  mail  or 
delivered  personally  between  the  hours  of 
9:00  a.m.  and  5:30  of  any  day  excluding 
Saturdays,  Sundays,  and  legal  holidays  to: 


Privacy  Act  Request,  Freedom  of  Information 
and  Privacy  Act  Officer,  United  States 
Secret  Service,  Room  720. 1800  G  Street 
NW.,  Washington,  DC  20223. 

a.  Identification  requirements.  In  addition 
to  the  Requirements  specified  in  31  CFR  1.26, 
each  request  for  notification,  access  or 
amendment  of  records  made  by  mail  shall 
contain  the  requesting  individual's  date  and 
place  of  birth  and  a  duly  notarized  statement 
signed  by  the  requester  asserting  his  or  her 
identity  and  stipulating  that  the  requesting 
individual  understands  that  knowingly  or 
willfully  seeking  or  obtaining  access  to 
records  about  another  person  under  false 
pretences  is  punishable  by  a  fine  of  up  to 
$5,000. 

b.  Individuals  making  requests  in  person. 
Individuals  making  requests  in  person  will  be 
required  to  exhibit  acceptable  identifying 
documents  such  as  employee  identification 
numbers,  drivers  licenses,  medical  cards  or 
other  (Jocuments  sufficient  to  verify  the 
identity  of  the  requester. 

c.  Physical  inspection  of  records.  Upon 
deterrrtining  that  a  request  for  the  physical 
inspection  of  records  is  to  be  granted,  the 
requester  shall  be  notified  in  writing  of  the 
determination,  and  when  and  where  the 
requested  records  may  be  inspected.  The 
inspection  of  records  will  be  conducted  at  the 
Secret  Service  field  office  or  other  facility 
located  nearest  to  the  residence  of  the 
individual  making  the  request.  Such 
inspection  shall  be  conducted  during  the 
regular  business  hours  of  the  Secret  Service 
Field  Office  or  other  facility  where  the 
disclosure  is  made.  A  person  of  his  or  her 
own  choosing  may  accompany  the  individual 
making  the  request  provided  the  individual 
furnishes  a  written  statement  authorizing  the 
disclosure  of  that  individual's  record  in  the 
accompanying  person's  presence.  Any 
disclosure  of  a  record  will  be  made  in  the 
presence  of  a  representative  of  the  United 
States  Secret  Service. 

3.  Requests  for  amendment  of  records. 
Initial  determination  under  31  CFR  Part  1, 
whether  to  grant  requests  to  amend  records 
will  be  made  by  the  Freedom  of  Information 
and  F'rivacy  Act  Officer.  Requests  should  be 
mailed  or  delivered  personally  between  the 
hours  of  9:00  a.m.  and  5:30  p.m.  to: 

Privacy  Act  Amendment  Request,  Freedom  of 
Information  and  Privacy  Acts  Officer, 
United  States  Secret  Service,  Room  720, 
1800  G  Street  NW.,  Washington,  DC  20223. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27 
including  extensions  of  time  on  appeal,  with 
respect  to  records  of  the  United  States  Secret 
Service  will  be  made  by  the  Assistant 
Secretary  of  the  Treasury  for  Enforcement. 
Appeals  made  by  mail  should  be  addressed 
to,  or  delivered  personally  to: 

Privacy  Act  Amendment  Appeal,  Assistant 
Secretary  of  the  Treasury  for  Enforcement, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 

5.  Statements  of  Disagreement 
"Statements  of  Disagreements"  under  31  CFR 
1.27(e)(4)(i]  shall  be  filed  with  the  official 


signing  the  notification  of  refusal  to  amend  at 
the  address  indicated  in  the  letter  of 
notification  within  35  days  of  the  date  of  such 
notification  and  should  be  limited  to  one 
page. 

6.  Service  of  Process.  Service  of  process 
will  be  received  by  the  United  States  Secret 
Service  Legal  Counsel  and  shall  be  delivered 
to  the  following  location: 

Legal  Counsel,  United  States  Secret  Service. 
Room  843, 1800  G  Street  NW.,  Washington, 
DC  20223. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a(f).  The 
publication  is  entitled  "Privacy  Act 
Issuances".  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.26  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

Appendix  E — Bureau  of  Alcohol.  Tobacco 
and  Firearms 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  Alcohol.  Tobacco  and  Firearms.  It 
sets  forth  specific  notification  and  access 
procedures  with  respect  to  particular  systems 
of  records,  identifies  the  officers  designated 
to  make  the  initial  determinations  with 
respect  to  notification  and  access  to  records 
and  accountings  of  disclosures  of  records. 
This  appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  to  requests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of 
lime  on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552a  (3),  (4)  and  (11)  and  published 
annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  Issuances". 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determination  under  31  CFR  1.26. 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms,  will  be  made  by  the 
■Chief,  Disclosure  Branch,  Office  of  the 
Assistant  to  the  Director  or  the  delegate  of 
such  officer.  Requests  may  be  mailed  or 
delivered  in  person  to: 

Privacy  Act  Request,  Chief.  Disclosure 
Branch,  Room  4406,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20226. 

3.  Requests  for  amendment  of  record. 
Initial  determinations  under  31  CFR  1.27  (a) 
through  (d)  with  respect  to  requests  to  amend 
records  maintained  by  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  will  be  made  by  the 
Chief.  Disclosure  Branch,  Office  of  the 
Assistant  to  the  Director.  Requests  for 
amendment  of  records  may  be  mailed  or 
delivered  in  person  to: 
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Privacy  Act  Request.  Chief.  Disclosure 
Branch,  Room  4406,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20226. 

4.  Verification  of  Identity,  (a)  In  addition  to 
the  requirements  specified  in  31  CFR  1.26(d) 
of  this  appendix,  each  request  for 
notincalion.  access  or  amendment  of  records 
made  by  mail  shall  contain  the  requesting 
individual's  date  and  place  of  birth  and  a 
statement  signed  by  the  requester  asserting 
his  or  her  identity  and  stipulating  that  the 
requester  understands  that  knowingly  or 
willfully  seeking  or  obtaining  access  to 
records  about  another  person  under  false 
pretenses  is  a  misdemeanor  and  punishable 
by  a  fine  of  up  to  $5,000  provided,  that  the 
Bureau  of  Alcohol.  Tobacco  and  Firearms 
may  require  a  signed  notarized  statement 
verifying  the  identity  of  the  requester. 

(b)  Individuals  making  requests  in  person 
will  be  required  to  exhibit  at  least  two 
acceptable  identifying  documents  such  as 
employee  identincation  cards,  driver's 
license,  medical  cards,  or  other  documents 
sufficient  to  verify  the  identity  of  the 
requester. 

(c)  The  parent  or  guardian  of  a  minor  or  a 
person  judicially  determined  to  be 
incompetent,  shall  in  addition  to  establishing 
the  identity  of  the  minor  or  other  person  he 
represents  as  required  in  (a)  and  (b). 
establish  his  own  parentage  or  guardianship 
by  furnishing  a  copy  of  a  birth  certificale 
showing  parentage  (or  other  satisfactory 
documentation)  or  a  court  order  establishing 
the  guardianship. 

5.  Request  for  physical  inspection  of 
records.  Upon  determining  that  a  request  for 
the  physical  inspection  of  records  is  to  be 
granted,  the  requester  shall  be  notified  in 
writing  of  the  determination,  and  when  and 
where  the  records  may  be  inspected.  The 
inspection  of  records  will  be  made  at  the 
Bureau  of  Alcohol,  Tobacco  and  Firearms 
Field  Office  or  other  facility  located  nearest 
to  the  residence  of  the  individual  making  the 
request.  Such  inspection  shall  be  conducted 
during  the  regular  business  hours  of  the  field 
office  or  other  facility  where  the  disclosure  is 
made.  A  person  of  the  requester's  own 
choosing  may  accompany  the  requester 
provided  the  requester  furnishes  a  written 
statement  authorizing  the  disclosure  of  the 
requester's  record  in  the  accompanying 
person's  presence.  The  record  inspection  will 
be  made  in  the  presence  of  a  representative 
of  the  Bureau.  Following  the  inspection  of  the 
record,  the  individual  will  acknowledge  in 
writing  the  fact  that  he  or  she  had  an 
opportunity  to  inspect  the  requested  record. 

6.  Requests  for  copies  of  records  without 
prior  physical  inspection.  Upon  determining 
that  an  individual's  request  for  copies  of  his 
or  her  records  without  prior  physical 
inspection  is  to  be  granted,  the  requester 
shall  be  notified  in  writing  of  the 
determination,  and  the  location  and  time  for 
his  or  her  receipt  of  the  requested  copies.  The 
copies  will  be  made  available  at  the  Bureau 
of  Alcohol.  Tobacco  and  Firearms  field  office 
or  other  facility  located  nearest  to  the 
residence  of  the  individual  making  the 
request.  Copies  shall  be  received  by  the 
requester  during  the  regular  business  hours  of 
the  field  office  or  other  facility  where  the 


disclosure  is  made.  Transfer  of  the  copies  to 
the  individual  shall  be  conditioned  upon 
payment  of  copying  costs  and  his 
presentation  of  at  least  two  acceptable 
identifying  documents  such  as  employee 
identification  cards,  driver's  license,  medical 
cards,  or  other  documents  sufficient  to  verify 
the  identity  of  the  requester.  Following  the 
receipt  of  the  copies,  the  individual  will 
acknowledge  receipt  in  wrriting. 

7.  Administrative  appeal  of  initial 
determination  refusing  to  amend  record. 
Appellate  determinations  under  31  CFR 
1.27(e)  with  respect  to  records  of  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  including 
extensions  of  time  on  appeal,  will  be  made  by 
the  Director  or  the  delegate  of  such  officer. 
Appeals  should  be  addressed  to.  or  delivered 
in  person  to: 

Privacy  Act  Amendment  Appeal,  Director. 
Bureau  of  Alcohol.  Tobacco  and  Firearms, 
Room  4406. 1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20228. 

8.  Statements  of  disagreement.  "Statements 
of  Disagreement "  as  described  in  31  CFR 
1.27(e)(4)  shall  be  filed  with  the  official 
signing  the  notification  within  35  days  of  the 
date  of  such  notification  and  should  be 
limited  to  one  page. 

9.  Service  of  process.  Service  of  process 
will  be  received  by  the  Director  of  the  Bureau 
of  Alcohol.  Tobacco  and  Firearms  or  the 
delegate  of  such  official  and  shall  be 
delivered  to  the  following  location: 
Director.  Bureau  of  Alcohol.  Tobacco  and 

Firearms.  1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20226.  Attention:  Chief 
Counsel. 

10.  Annual  notice  of  systems  of  records. 
The  annual  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a(f)-  The 
publication  is  entitled  "Privacy  Act 
Issuances  ".  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.28  and  1.27  are  indicated  in  the  notice 
for  each  pertinent  system. 

Appendix  F — Bureau  of  Engraving  and 
Printing 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  Engraving  and  Printing.  It  sets  forth 
specific  notification  and  access  procedures 
with  respect  to  particular  systems  of  records 
including  identification  requirements, 
identifies  the  officers  designated  to  make  the 
initial  determinations  with  respect  to 
notification  and  access  to  records  and 
accountings  of  disclosures  of  records.  This 
appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  to  requests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552a(e)  (4)  end  (11)  and  published 


annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  Issuances". 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.26. 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  Bureau  of  Engraving  and 
Printing,  will  be  made  by  the  head  of  the 
organizational  unit  having  immediate  custody 
of  the  records  requested,  or  the  delegate  of 
such  official.  Requests  for  access  to  records 
contained  within  a  particular  system  of 
records  should  be  submitted  to  the  address 
indicated  for  that  system  in  the  access 
section  of  the  notices  published  by  the  Office 
of  the  Federal  Register  in  "Privacy  Act 
Issuances".  Requests  for  information  and 
specific  guidance  should  be  addressed  to: 
Privacy  Act  Request.  Disclosure  Officer 

(Executive  Assistant  to  the  Director).  Room 
104-18M.  Bureau  of  Engraving  and  Printing. 
Washington.  DC  20228. 

3.  Requests  for  amendment  of  records. 
Initial  determination  under  31  CFR  1.27  (a) 
through  (d),  whether  to  grant  requests  to 
amend  records  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  or  the  delegate  of  such 
official.  Requests  for  amendment  should  be 
addressed  as  indicated  in  the  appropriate 
system  notice  in  "Privacy  Act  Issuances" 
published  by  the  Office  of  the  Federal 
Register.  Requests  for  information  and 
specific  guidance  on  where  to  send  requests 
for  amendment  should  be  addressed  to: 
Privacy  Act  Amendment  Request.  Disclosure 

Officer  (Executive  Assistant  to  the 
Director).  Bureau  of  Engraving  and  Printing, 
Room  104-lBM.  Washington,  DC  20228. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27(e) 
including  extensions  of  time  on  appeal,  with 
respect  to  records  of  the  Bureau  of  Engraving 
and  F*rinting  will  be  made  by  the  Director  of 
the  Bureau  or  the  delegate  of  such  officer. 
Appeals  made  by  mail  should  be  addressed 
to.  or  delivered  personally  to: 

Privacy  Act  Amendment  Appeal,  Disclosure 
Officer  (Executive  Assistant  to  the 
Director),  Room  104-18M.  Bureau  of 
Engraving  and  Printing.  Washington,  DC 
20228. 

5.  Statements  of  Disagreement. 
"Statements  of  Disagreement "  under  31  CFR 
1.27(e)(4)(i)  shall  be  filed  with  the  official 
signing  the  notification  of  refusal  to  amend  at 
the  address  indicated  in  the  letter  of 
notification  within  35  days  of  the  date  of  such 
notification  and  should  be  limited  to  one 
page. 

6.  Service  of  Process.  Service  of  process 
will  be  received  by  the  Chief  Counsel  of  the 
Bureau  of  Engraving  and  Printing  and  shall  be 
delivered  to  the  following  location: 

Chief  Counsel,  Bureau  of  Engraving  and 
Printing.  Room  109-M,  14th  and  C  Streets. 
SW.,  Washington.  DC  20228. 

7.  Verification  of  identity.  An  individual 
seeking  notification  or  access  to  records,  or 
seeking  to  amend  a  record,  or  seeking  an 
accounting  of  disclosures,  must  satisfy  one  of 
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the  following  laenuiicauon  requ>reiaente 
before  action  will  be  taken  by  the  Bureau  of 
Engraving  and  Printing  on  any  such  request: 

(i)  An  individual  nppnarijig  in  person  may 
establish  identity  by  the  presentation  of  a 
single  document  bearing  a  photograph  (such 
as  a  passport  or  identiHcation  badge)  or  by 
the  presentation  of  two  items  of  identificaiion 
which  do  not  bear  a  photograph,  but  do  bear 
both  a  name  and  signature  (such  as  a  credit 
card). 

(ii)  An  individual  may  establish  identity 
through  the  mail  by  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy  of  a 
driver's  license  or  other  document  bearing  the 
individual's  signature. 

(iii)  Notwithstanding  subdivisions  (i)  and 
(ii]  of  this  subparagraph,  an  individual  who 
so  desires,  may  establish  identity  by 
providing  a  notarized  statement,  swearing  or 
affirming  to  such  individual's  identity  and  to 
the  fact  that  the  individual  understands  the 
penalties  provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  access  to  records 
under  false  pretenses. 

Notwithstanding  subdivision  (i),  (ii),  or  (iii) 
of  this  subparagraph.  th«  Executive  Assistant 
or  other  designated  official  may  require 
additional  proof  of  an  individual's  identity 
before  action  will  be  taken  on  any  request  if 
such  official  determines  that  it  is  necessary  to 
protect  against  unauthorized  disclosure  of 
information  in  a  particular  case.  In  addition, 
a  parent  of  any  minor  or  a  legal  guardian  of 
any  individual  will  be  required  to  provide 
adequate  proof  of  legal  relationship  before 
such  person  may  act  on  behalf  of  such  minor 
or  such  individual. 

8.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systemB  of  records  is 
published  by  the  Offtce  of  the  Federal 
Register,  as  specified  in  5  U-S.C.  552a(f).  The 
publication  is  entitled  "Privacy  Act 
Issuances".  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.26  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

Appendix  G — Flaancial  Mana^ment  Service 

1.  In  general.  This  appendix  applies  to  the 
Financial  Management  Service.  It  sets  forth 
specific  notification  and  access  procedures 
with  respect  to  particular  systems  of  records, 
identifies  the  oflFicers  designated  to  make  the 
initial  determinations  with  respect  to 
notification  and  access  to  records  and 
accountings  of  disclosures  of  records.  This 
appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  to  requests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement"  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  dehvery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
use.  552a(e)  (4)  and  (11)  and  published 
annually  by  the  OfTioe  of  the  Federal  Register 
in  "Privacy  Act  Issuances". 


2.  Requests  for  aotificatioa  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.26, 
whether  to  grant  requests  for  notification  and 
access  to  records  aad  accountings  of 
disclosures  for  the  Financial  Management 
Service,  will  be  made  by  the  head  of  the 
organizational  unit  having  immediate  custody 
of  the  records  requested  or  an  official 
designated  by  this  official.  This  is  indicated 
in  the  appropriate  system  notice  in  "Privacy 
Act  Issuances"  published  annually  by  the 
Office  af  the  Federal  Register.  Requests  for 
information  and  specific  guidance  oo  where 
to  send  requests  for  records  may  be  mailed  or 
delivered  persoaally  to: 

Privacy  Act  Request,  Disclosure  Officer, 
Financial  Management  Service,  Room  108, 
Treasury  Department  Annex  No.  1, 
Pennsvlvania  Avenue  and  Madison  Place, 
NW,  Washington,  DC  20226. 

3.  Requests  for  amendment  of  records. 
Initial  determination  under  31  CFR  1.27  (a) 
through  (d).  whether  to  grant  requests  to 
amend  records  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  or  the  delegate  of  such 
official.  Requests  for  amendment  should  be 
addressed  as  indicated  in  the  appropriate 
system  tnotice  in  "Privacy  Act  Issuances" 
published  by  the  Office  of  the  Federal 
Register.  Requests  for  information  and 
specific  guidance  on  where  to  send  requests 
for  amendment  should  be  addressed  to: 
Privacy  Act  Amendment  Request,  Disclosure 

Offioer,  Financial  Management  Service, 
Department  of  the  Treasury,  Treasury 
Annex  No.  1.  Washington.  DC  20226. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27(e) 
including  extensions  of  time  on  appeal,  with 
respect  to  records  of  the  Financial 
Management  Service  wiU  be  made  by  the 
Commissioner  or  the  delegate  of  such  o!fu:ial. 
Appeals  made  by  mail  should  be  addressed 
to,  or  delivered  personally  to: 

Privacy  Act  Amendment  Appeal, 
Commissioner,  Financial  Management 
Service  (Privacy),  Department  of  the 
Treasury,  Room  618,  Treasury  Aiuiex  No.  1, 
Penasylvania  Avenue  and  Madison  Place, 
NW,  Washington,  DC  20226. 

5.  Statements  of  Disagreement. 
"Statements  of  Disagreement"  under  31  CFR 
1.27(e)(4)(i]  shall  be  filed  with  the  official 
signing  the  notification  of  refusal  to  amend  at 
the  address  indicated  in  the  letter  of 
notification  within  35  days  of  the  date  of  such 
notification  and  should  be  limited  to  one 
page. 

6.  Service  of  Process.  Service  of  process 
will  be  received  by  the  Commissioner. 
Financial  Management  Service  or  the 
delegate  of  such  official  and  shall  be 
delivered  to  the  following  location: 
Commissioner,  Financial  Management 

Service  (Privacy).  Department  of  the 
Treisury,  Room  818,  Treasury  Annex  No.  1, 
Pennsylvania  Avenue  and  Madison  Place. 
NW..  Washington,  DC  20226. 

7.  Aanaal  notice  of  systems  of  records.  The 
annu^  notice  of  systems  of  records  is 


published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C  5523ff).  The 
publication  is  entitled  "Privacy  Act 
Issuances".  Any  specific  requirestents  for 
access,  including  identification  requirmeflts. 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.26  and  1.27  are  irdicated  in  the  notice 
for  the  perLiaent  system. 

Appendix  H— United  States  Mint 

1.  In  general.  This  appendix  applies  to  the 
United  States  Mint.  It  sets  forth  specific 
notification  and  access  procedures  with 
respect  to  particular  systems  of  records, 
identifies  the  officers  designated  to  make  the 
initial  determinations  with  respect  to 
notification  end  access  to  records  aad 
accountings  of  disclosures  of  records.  This 
appeadix  alto  sets  forth  the  specific 
procedures  for  requesting  amendment  ol 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
detenninations  with  respect  to  requests  for 
amendrrkent  of  records.  It  identifies  the 
officers  designated  to ^aot  extensions  of 
time  on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement"  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  dehvery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552a(e)  (4)  and  (11)  and  puWished 
annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  issuances". 

2.  Requests  for  notification  aad  acceu  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.28, 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  United  States  Mint  will  be 
made  by  the  head  of  tiie  organizational  unit 
having  immediate  custody  of  the  records 
requested  or  an  official  designated  by  this 
official.  This  is  indicated  in  the  appropriate 
system  notice  in  "Privacy  Act  Issuances" 
published  annually  by  the  Office  of  the 
Federal  Register.  Requests  should  be  directed 
to  the  Superintendent  or  Officer  in  charge  of 
the  facility  in  which  the  records  are  located 
or  to  the  Chief,  Administrative  Program 
Divisioii.  Requests  for  information  and 
specific  guidance  on  where  to  send  requests 
for  records  may  be  mailed  or  delivered 
personally  to: 

Privacy  Act  Request,  Chief,  Administrative 
Programs  Division,  United  States  Mint, 
judiciary  Square  Building.  633  3rd  Street. 
NW.,  Washington,  DC  20220. 

3.  Requests  for  amendment  of  records. 
Initial  determination  under  31  CFR  1.27  (a) 
through  (d),  whether  to  grant  requests  to 
amend  records  will  be  made  by  the  head  of 
the  Mint  installation  having  immediate 
custody  of  the  records  or  the  delegated 
official.  Requests  should  be  mailed  or 
delivered  personally  to: 

Privacy  Act  Amendment  Request.  Freedom  of 
Information  and  FVivacy  Acts  Officer, 
United  States  Mint.  Room  720.  1800  G 
Street,  NW.,  Washington,  DC  20223. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  detenninations  refusing 
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amendment  of  records  under  31  CFR  1.27 
including  extensions  of  time  on  appeal,  with 
respect  to  records  of  the  United  States  Mint 
will  be  made  by  the  Director  of  the  Mint  or 
the  delegate  of  the  Director.  Appeals  made  by 
mail  should  be  addressed  to.  or  delivered 
personally  to: 

Privacy  Act  Amendment  Appeal.  United 
States  Mint.  Judiciary  Square  Building,  633 
3rd  Street,  NW.,  Washington,  DC  20220. 

5.  Statements  of  Disagreement. 
"Statements  of  Disagreement"  under  31  CFR 
1.27(e)(4)(i)  shall  be  filed  with  the  official 
signing  the  notification  of  refusal  to  amend  at 
the  address  indicated  in  the  letter  of 
notification  within  35  days  of  the  date  of  such 
notincation  and  should  be  limited  to  one 
page. 

6.  Service  of  Process.  Service  of  process 
will  be  received  by  the  Director  of  the  Mint 
and  shall  be  delivered  to  the  following 
location: 

Director  of  the  Mint,  Judiciary  Square 
Building,  633  3rd  Street,  NW..  Washington. 
DC  20220. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a(r)-  The 
publication  is  entitled  "Privacy  Act 
Issuances".  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.28  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

Appendix  I — Bureau  of  the  Public  Debt 

1.  In  general.  This  appendix  applies  to  the 
Bureau  of  the  Public  Debt.  It  sets  forth 
specific  notification  and  access  procedures 
with  respect  to  particular  systems  of  records, 
identifies  the  officers  designated  to  make  the 
initial  determinations  with  respect  to 
notification  and  access  to  records  and 
accountings  of  disclosures  of  records.  This 
appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  to  requests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement"  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552a(e)  (4)  and  (11)  and  published 
annually  by  the  Office  of  the  Federal  Registei 
in  "Privacy  Act  Issuances", 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.26. 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  Bureau  of  Public  Debt,  will 
be  made  by  the  head  of  the  organizational 
unit  having  immediate  custody  of  the  records 
requested  or  an  o^icial  designated  by  this 
official.  This  is  indicated  in  the  appropriate 


system  notice  in  "Privacy  Act  Issuances" 
published  annually  by  the  Office  of  the 
Federal  Register.  Requests  for  information 
and  specific  guidance  on  where  to  send 
requests  for  records  may  be  mailed  or 
delivered  personally  to: 

Privacy  Act  Request.  Information  Officer, 
Bureau  of  the  Public  Debt,  Department  of 
the  Treasury,  999  E  Street,  NW.,  Room  553. 
Washington.  DC  20239. 

3.  Requests  for  amendment  of  records. 
Initial  determination  under  31  CFR  1.27  (a) 
through  (d),  whether  to  grant  requests  to 
amend  records  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  or  the  delegate  of  such 
official.  Requests  for  amendment  should  be 
addressed  as  indicated  in  the  appropriate 
system  notice  in  "Privacy  Act  Issuances" 
published  by  the  Office  of  the  Federal 
Register.  Requests  for  information  and 
specific  guidance  on  where  to  send  requests 
for  amendment  should  be  addressed  to: 
Privacy  Act  Amendment  Request. 

Information  Officer,  Bureau  of  the  Public 
Debt,  Department  of  the  Treasury,  999  E 
Street.  NW.,  Room  553,  Washington,  DC 
20239. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27(e) 
including  extensions  of  time  on  appeal,  with 
respect  to  records  of  the  Bureau  of  the  Public 
Debt  will  be  made  by  the  Commissioner  of 
the  Public  Debt  or  the  delegate  of  such 
officer.  Appeals  made  by  mail  should  be 
addressed  to,  or  delivered  personally  to: 
Privacy  Act  Amendment  Appeal.  Chief 

Counsel.  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury.  999  E  Street, 
NW..  Room  503.  Washington.  DC  20239. 

5.  Statements  of  Disagreement. 
"Statements  of  Disagreement"  under  31  CFR 
1.27(e)(4](i)  shall  be  filed  with  the  omcial 
signing  the  notification  of  refusal  to  amend  at 
the  address  indicated  in  the  letter  of 
notification  within  35  days  of  the  date  of  such 
notification  and  should  be  limited  to  one 
page. 

6.  Service  of  Process.  Service  of  process 
will  be  received  by  the  Chief  Counsel  of  the 
Bureau  of  the  Public  Debt  and  shall  be 
delivered  to  the  following  location: 

Chief  Counsel.  Bureau  of  the  Public  Debt. 
Department  of  the  Treasury,  999  E  Street, 
NW.,  Room  503,  Washington.  pC  2023. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a(f)-  The 
publication  is  entitled  "Privacy  Art 
Issuances".  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.26  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

Appendix  | — Office  of  the  Comptroller  of  the 
Currency 

1.  In  general.  This  appendix  applies  to  the 
Office  of  the  Comptroller  of  the  Currency.  It 


sets  forth  specific  notification  and  access 
procedures  with  respect  to  particular  systems 
of  records,  identifies  the  officers  designated 
to  make  the  initial  determinations  with 
respect  to  notification  and  access  to  records 
and  accountings  of  disclosures  of  records. 
This  appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  of 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  to  requests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of  time 
on  appeal,  the  officers  with  whom 
"Statements  of  Disagreement  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems  of 
records  and  notices  of  the  routine  uses  of  the 
information  in  the  system  required  by  5  U.S.C. 
552a(e)  (4)  and  (11)  and  published  annually  by 
the  Office  of  the  Federal  Register  in  "Privacy 
Act  Issuances". 

2.  Requests  for  notification  and  access  to 
records  and  accountings  of  disclosures. 
Initial  determinations  under  31  CFR  1.26, 
whether  to  grant  requests  for  notification  and 
access  to  records  and  accountings  of 
disclosures  for  the  Office  of  the  Comptroller 
of  the  Currency,  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  requested  or  an 
official  designated  by  this  official.  This  is 
indicated  in  the  appropriate  system  notice  in 
"Privacy  Act  Issuances"  published  annually 
by  the  Office  of  the  Federal  Register. 
Requests  for  information  and  specific 
guidance  on  where  to  send  requests  for 
records  may  be  mailed  or  delivered 
personally  to: 

Privacy  Act  Request,  Communications 
Division,  Comptroller  of  the  Currency.  3rd 
Floor.  490  LEnfant  Plaza  East,  SW.. 
Washington.  DC  20219. 

3.  Requests  for  amendment  of  records. 
Initial  determination  under  31  CFR  1.27  (a) 
through  (d).  whether  to  grant  requests  to 
amend  records  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  or  the  delegate  of  such 
official.  Requests  for  amendment  should  be 
addressed  to: 

Privacy  Act  Amendment  Request, 
Communications  Division,  3rd  Floor. 
Comptroller  of  the  Currency,  490  L'Enfant 
Plaza  East.  SW..  Washington,  DC  20219. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27(e) 
including  extensions  of  time  on  appeal,  with 
respect  to  records  of  the  Office  of  the 
Comptroller  of  the  Currency  will  be  made  by 
the  Comptroller  of  the  Currency  or  Chief 
Counsel  or  the  delegate  of  such  officer. 
Appeals  made  by  mail  should  be  addressed 
to.  or  delivered  personally  to: 

Privacy  Act  Amendment  Appeal, 
Communications  Division,  3rd  Floor, 
Comptroller  of  the  Currency.  490  L'Enfant 
Plaza  East,  SW.,  Washington.  DC  20219. 
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5.  Stotemeiils  of  DisagrvemenL 
"Statements  of  Disagreement"  -under  31  CFR 
1.27(e)(4)(i)  sivall  be  filed  with  the  Director. 
Communications  Division  at  the  address 
indicated  in  the  letter  of  notification  ivHhin 
35  days  of  the  date  of  such  notification  and 
should  be  limited  to  one  page. 

6.  Service  of  Process.  Service  of  process 
will  be  received  by  the  Office  of  the  Chief 
Counsel  of  the  Comptroller  of  the  Currency  or 
the  delegate  of  such  official  and  shall  be 
delivered  to  the  following  location: 

Office  of  Chief  Counsel.  Comptroller  of  the 
Currency.  Sixth  Floor.  490  L'EnfanJ  Plara 
East.  SW..  Washington.  DC  20219. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  55Za(f).  The 
publication  is  entitled  "Privacy  Act 
Issuances".  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requriements  set  forth  in  31 
CFR  1.26  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

Appendix  K — LLS.  Savings  Bonds  Division 

1.  In  general  This  appendix  applies  to  the 
U.S.  Savings  Bonds  Divisioo.  It  sets  forth 
specific  notification  and  aocess  procedures 
with  respect  to  particular  systems  of  records, 
identifies  the  officers  designated  to  make  the 
initial  determinations  wUh  respect  to 
notificatiom  and  access  to  records  and 
accountings  of  disclosttres  of  records.  Tins 
appendix  also  sets  fortb  t^  specific 
procedures  for  requesting  amendasent  sf 
records  and  identifies  tfae  officers  designated 
to  make  die  iiutial  and  appellate 
determinations  nith  respect  to  reqaests  for 
amendment  of  records.  It  identifies  the 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 
"Statemeots  of  Disagreement"  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
requests,  appeab,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  end  notices  of  the  routine  uses  of 
the  iirformalion  in  Ae  system  required  by  5 
U.S.C.  552a(e)  (4)  and  (11)  and  published 
annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  issaances". 

2.  Requests  for  notification  andoccess  to 
records  and  accotmtingt  of  disclosures. 
Initial  determinations  tinder  31  CFR  1.20, 
whether  to  grant  requests  for  notification  and 
access  to  records  and  acoeuntings  of 
disclosures  for  the  Financial  Management 
Service,  wfll  be  made  by  the  head  of  the 
organizational  unit  having  immediate  custody 
of  the  records  requested  or  an  official 
designated  by  (his  official.  This  is  indicated 
in  the  appropriate  system  notice  in  "Privacy 
Act  Issuances"  published  annually  by  the 
Office  of  the  Federal  Registv.  Requests  for 
information  and  specific  guidance  on  where 
to  send  requests  for  records  may  be  mailed  or 
delivered  personally  to: 

Privacy  Act  Request  U.S.  Savings  Bonds 
Division,  Department  of  the  Treasury.  1111 
20th  Street,  NW,  Washington,  DC  20228. 

3.  Retfue»ts  far  amendment  of  records. 
Initial  determination  under  31  CFR  1.27  (a) 
through  (d),  whether  to  grant  requests  to 


amend  records  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  or  the  delegate  of  such 
official  Requests  for  araendoient  should  be 
addressed  as  indicated  in  the  appropriate 
system  notice  in  "Privacy  Act  Issuances" 
published  by  the  Office  of  the  Federal 
Register.  Requests  for  information  and 
specific  guidance  on  where  to  send  requests 
for  amendment  should  be  addressed  to: 
Privacy  Act  Amendment  Request  Privacy 
Act  Contact  US.  Savings  Bonds  Division, 
Department  of  the  Treasury,  1111  20tk 
Street,  TsTW,  Washington,  DC  2022a 

4.  Administrative  appeal  afia/tiol 
determinations  refusii^  ■amendment  of 
records.  Appellate  <ietennination8  refusing 
amendment  of  records  ander  31  CFR  1.27(e) 
including  extensions  of  time  on  appeal,  with 
respect  to  records  of  the  U.S.  Savings  Bonds 
Division  will  be  made  by  the  National 
Director,  VS.  Savings  Bonds  Division  or  the 
delegate  of  such  officer.  Appeab  made  by 
mail  should  be  addressed  to.  or  delivered 
personally  to: 

Privacy  Act  Amendment  Appeal.  National 
Director,  U.S.  Savings  Bonds  Division. 
Department  of  the  Treasury,  1111  20Vh 
Street,  NW..  Washington.  DC  20226. 

5.  Statements  of  DlsagreexnenL 
"Statements  of  Disagreement"  under  31  CFR 
1.27[e}(4)(i)  shall  be  filed  with  the  official 
signiqg  the  notification  of  refusal  to  amend  at 
the  address  indicated  in  the  letter  of 
notification  within  35  days  of  the  date  of  such 
notification  and  should  be  Umited  (o  oim 
page. 

6.  Service  of  Process.  Service  of  process 
will  be  received  by  the  General  Counsel  of 
the  Department  of  the  Treasury  or  the 
dele^te  of  such  official  and  shall  be 
delivered  to  the  following  location: 
General  Counsel,  Room  3000-MT. 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW..,  Washington, 
DC  20220. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a{f).  The 
publication  is  entitled  "Privacy  Act 
Issuances".  Any  specific  reqiurestents  for 
access,  including  identification  pe^airements. 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.26  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

Appendix  L — Federal  Law  EnforoeoieBl 
Training  Center 

1.  In  general.  This  appendix  applies  to  the 
Federal  Law  Enforcement  Training  Center.  It 
sets  forth  specific  notjficartion  and  access 
procedures  with  respect  to  particdar  systems 
of  records,  identifies  the  ti'fFicera  tlesifnated 
to  make  the  initial  determine tions  with 
respect  to  notification  and  access  to  records 
and  tccountings  of  disclosures  of  recotds. 
This  appendix  also  sets  forth  the  specific 
procedures  for  requesting  amendment  «f 
records  and  identifies  the  officers  designated 
to  make  the  initial  and  appellate 
determinations  with  respect  ta  retfuestt  for 
amendment  of  records.  It  identifies  (he 
officers  designated  to  grant  extensions  of 
time  on  appeal,  the  officers  with  whom 


"Statements  of  Disagreement"  may  be  filed, 
the  officer  designated  to  receive  service  of 
process  and  the  addresses  for  delivery  of 
reqoests.  appeals,  and  service  of  process.  In 
addition,  it  references  the  notice  of  systems 
of  records  and  notices  of  the  routine  uses  of 
the  information  in  the  system  required  by  5 
U.S.C.  552«(e]  (4)  and  (11)  and  published 
annually  by  the  Office  of  the  Federal  Register 
in  "Privacy  Act  Issuances". 

2.  Requests  for  notification  and  access  ta 
records  and  accountings  of  disclosures. 
Initial  determine tions  under  31  CFR  1.26. 
whether  to  grant  requests  for  notification  and 
access  to  necords  and  accountings  ei 
disclosures  for  the  Federal  Law  Enforcement 
Training  Center,  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  requested  or  an 
official  designated  by  this  official  This  is 
indicated  in  the  appropriate  system  notice  in 
"Privacy  Art  Issuances"  published  annually 
by  the  Office  of  the  Federal  Register. 
Requests  for  information  and  spieciftc 
guidance  on  where  to  send  requests  for 
records  may  be  mailed  or  delivered 
personally  to: 

Privacy  Act  Request.  Library  Building  262. 
Federal  Law  Enforcement  Training  Center. 
Glynco.  Georgia  31524. 

3.  Requests  for  amendment  of  records. 
Initial  determinations  under  31  CFR  1.27  (al 
through  (d^,  whether  to  grant  requests  to 
amend  records  will  be  made  by  the  head  of 
the  organizational  unit  having  immediate 
custody  of  the  records  or  the  delegate  of  attch 
official.  Requests  for  amendment  should  be 
addressed  as  indicated  in  the  appropriate 
system  notice  in  "Privacy  Act  Issuances" 
published  by  the  Office  of  the  Federal 
Register.  Requests  for  information  and 
specific  guidance  on  where  to  send  requests 
for  amendment  should  be  addressed  to: 
Privacy  Act  Amendment  Request  Federal 

Law  Enforcement  Training  Center.  Glynco. 
Georgia  31524. 

4.  Administrative  appeal  of  initial 
determinations  refusing  amendment  of 
records.  Appellate  determinations  refusing 
amendment  of  records  under  31  CFR  1.27(e) 
including  extensions  of  time  on  appearl,  with 
respect  to  records  of  the  Federal  Law 
Ejiforcement  Training  Center  will  be  made  by 
the  Assistant  Secretary  (Enforcement). 
Department  of  the  Treasury  or  the  delegate  of 
such  officer.  Appeals  made  by  mail  should  be 
addressed  to,  or  delivered  personally  to: 
Privacy  Act  Amendment  Appeal.  FLETC 

Assistant  Secretary  (Enforcement). 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.,  Room  431Z 
Wa8hii\gton,  DC  2022a 

5.  Stotefnents  of  Dtsagreemeitt 
"Statenents  of  Disagreement"  under 33  CFR 
l.Z7(e)(4)(i)  shall  be  filed  with  tbe  oKicial 
signing  the  notrfication  of  refusal  to  amend  al 
the  address  indioaled  in  the  letter  of 
notification  within  3S  days  of  the  date  of  such 
notification  and  should  be  limited  to  one 
page. 

6.  Servkx  of  Prooest.  Service  of  process 
will  be  received  by  the  General  Counsel  of 
the  Department  of  the  Treasury  or  the 
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delegate  of  such  official  and  shall  be 
delivered  to  the  following  location: 
General  Counsel.  Department  of  the 

Treasury.  Room  3000.  Main  Treasury 

Building.  1500  Pennsylvania  Avenue,  NW.. 

Washington.  DC  20220. 

7.  Annual  notice  of  systems  of  records.  The 
annual  notice  of  systems  of  records  is 
published  by  the  Office  of  the  Federal 
Register,  as  specified  in  5  U.S.C.  552a(f).  The 
publication  is  entitled  "Privacy  Act 
Issuances".  Any  specific  requirements  for 
access,  including  identification  requirements, 
in  addition  to  the  requirements  set  forth  in  31 
CFR  1.26  and  1.27  are  indicated  in  the  notice 
for  the  pertinent  system. 

[FR  Doc.  87-8243  Filed  4-13-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Parts  1  and  2 

Applicability  of  Regulations  to  Non- 
Federal  Lands  and  Waters  Under  U.S. 
Legislative  Jurisdiction 

agency:  National  Park  Service.  Interior. 
action:  Proposed  rule. 

summary:  The  National  Parle  Service 
(NPS)  is  making  an  administrative 
change  clarifying  provisions  in  its 
general  regulations  that  pertain  to  the 
applicability  of  certain  regulations  to 
non-federal  lands  and  waters  under  the 
legislative  jurisdiction  of  the  United 
States.  The  existing  wording  has 
resulted  in  confusion  and  has  generated 
questions  concerning  the  original  intent 
of  the  NPS  in  promulgating  these 
particular  regulations  in  1983.  The 
revised  text  clarifies  the  applicability  of 
these  regulations  and  reflects  the 
original  intent  of  the  NPS  as  expressed 
in  the  preamble  of  the  earlier 
rulemaking. 

dates:  Written  comments  will  be 
accepted  through  May  14, 1987. 
ADDRESS:  Comments  should  be 
addressed  to:  Associate  Director,  Park 
Operations.  National  Park  Service,  P.O. 
Box  37127,  Washington,  DC  20013-7127. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Ringgold,  National  Park  Service. 
Branch  of  Ranger  Activities,  P.O.  Box 
37127.  Washington.  DC  20013-7127, 
Telephone:  202-343-1360. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  30. 1983  the  NPS  published  a 
major  revision  of  its  general  regulations 
(see  48  FR  30252)  that  eventually  went 
into  effect  on  April  30. 1984.  codified  in 
Title  36  of  the  Code  of  Federal 
Regulations  (36  CFR).  Section  1.2  of  that 


rulemaking  addresses  the  applicability 
and  scope  of  NPS  regulations,  providing 
generally  that  NPS  regulations  apply  to 
all  persons  entering,  using,  visiting  or 
otherwise  within  the  boundaries  of 
lands  or  waters  administered  by  the 
NPS.  Furthermore,  paragraph  (b)  of  this 
section  reads  as  follows: 

(b)  The  regulations  contained  in  Parts  1 
through  7  of  this  chapter  are  not  applicable 
on  privately  owned  lands  and  waters 
(including  Indian  lands  and  waters  owned 
individually  or  tribally)  within  the  boundaries 
of  a  park  area,  except  as  may  be  provided  by 
regulations  related  specifically  to  privately 
owned  lands  under  the  legislative  jurisdiction 
of  the  United  States. 

The  term  "legislative  jurisdication"  is 
defined  in  36  CFR  1.4  to  mean  "land  and 
waters  under  the  exclusive  or 
concurrent  jurisdiction  of  the  United 
States",  in  other  words,  lands  and 
waters  over  which  the  State  has  ceded 
police  powers  to  the  United  States. 
However,  the  meaning  of  the  phrase 
"privately  owned  lands",  although 
addressed  in  the  preamble  of  the  1983 
rulemaking,  is  not  defined.  The  same 
phrase  is  used  in  ten  general  regulations 
codified  in  36  CFR  Part  2  and  has  been 
the  subject  of  periodic  questions  since 
these  regulations  were  promulgated. 

The  following  regulations  in  36  CFR 
Part  2  apply  on  lands  and  waters  within 
a  park  area  that  are  under  the  legislative 
jurisidiction  of  the  United  States. 

1.  Section  2.2  Wildlife  protection 

2.  Section  2.3  Fishing. 

3.  Section  2.4  Weapons,  traps  and 
nets. 

4.  Section  2.13  Fires. 

5.  SecUon  2.22(a)(2).  (b)  and  (c) 
Property. 

6.  Section  2.30  Misappropriation  of 
property  and  services. 

7.  Section  2.31  Trespassing,  tampering 
and  vandalism. 

8.  Section  2.32  Interfering  with  agency 
functions. 

9.  Section  2.34  Disorderly  conduct. 

10.  Section  2.36  Gambling. 

As  indicated  in  the  1983  rulemaking, 
the  NPS  applied  these  sections  to  non- 
federal lands  and  waters  that  are 
located  within  park  boundaries  and  that 
are  under  the  legislative  jurisdiction  of 
the  United  States  in  order  to  allow  the 
NPS  to  respond  to  complaints  from 
landowners  concerning  incidents  such 
as  disorderly  conduct,  fighting,  hunting 
or  discharging  weapons,  playing  loud 
music  or  other  disturbances,  abandoned 
property,  trespassings,  tampering  with 
private  property,  and  gambling.  The  NPS 
determined  that  those  provisions  were 
the  minimum  necessary  to  protect  non- 
federal property  rights  and  ensure  public 
safety  for  non-federal  property  owners, 
and  it  continues  to  hold  that  position. 


The  purpose  of  this  rulemaking  is  to 
revise  the  text  of  the  eleven  regulations 
in  36  CFR  Parts  1  and  2  that  contain  the 
phrase  "privately  owned  lands  and 
waters"  in  order  to  refiect  the  original 
NPS  intent  as  clearly  expressed  in  the 
preamble  of  the  1983  rulemaking.  In  that 
discussion,  the  NPS  indicated  that  the 
regulations  that  were  made  applicable 
on  privately  owned  lands  and  waters 
under  the  legislative  jurisdiction  of  the 
United  States  would  apply  on  all  lands 
and  waters  within  a  park  area  that  were 
owned  by  private  individuals, 
commercial  entities  or  State  agencies 
and  over  which  the  State  had  ceded 
either  exclusive  or  concurrent 
jurisdiction  to  the  NPS.  The  NPS  has 
determined  that  the  phrase  "privately 
owned  lands"  does  not  clearly 
encompass  the  full  range  of  non-federal 
landowners  originally  intended. 
Therefore,  that  phrase  is  being  deleted 
from  the  regulations  in  question  in  favor 
of  text  that  clarifies  the  fact  that  those 
regulations  apply,  regardless  of  land 
ownership,  on  lands  and  waters  within 
a  park  area  that  are  under  the  legislative 
jurisdiction  of  the  United  States. 

Publication  Participation 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  The 
NPS  emphasizes,  however,  that  the 
purpose  of  this  rulemaking  is  to  clarify 
and  edit  existing  regulatory  text,  not  to 
propose  or  open  for  public  comment  a 
change  in  the  underlying  regulatory 
provisions  of  the  sections  proposed  for 
revision. 

Drafting  InformatioD 

The  primary  author  of  this  rulemaking 
is  Andy  Ringgold  of  the  NPS  Branch  of 
Ranger  Activities. 

Paperwori(  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  et  seq. 

Compliance  With  Other  La%va 

The  Department  of  the  Interior  has 
determined  that  this  dociunent 
constitutes  an  administrative  change, 
not  subject  to  the  provisions  of 
Executive  Order  12291,  and  certifies  thai 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
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Flexibility  Act  (5  U.S.C.  601  etseq.].  This 
rulemaking  has  no  economic  effect  since 
it  is  a  clarification  only  and  neither 
removes  substantive  restrictions  nor 
imposes  new  ones. 

The  NPS  has  determined  that  this 
rulemaking  will  not  have  a  signiricant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damge  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  in  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Department  regulations  in 
516  DM  6,  (49  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects 

36  CFR  Part  1 

National  parks,  Penalties.  Reporting 
and  recordkeeping  requirements,  Signs 
and  symbols. 

36  CFR  Part  2 

Environmental  protection.  National 
parks.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a.  462;-6a(e]. 
462(k):  D.C.  Code  fr-137  (1981)  and  D.C.  Code 
40-721  (1961). 

2.  In  S  1.2.  by  revising  paragraph  (b)  to 
read  as  follows: 

S  1^    AppUcablUty  and  scope. 

***** 

(b)  Except  for  regulations  containing 
provisions  that  are  specifically 
applicable,  regardless  of  land 
ownership,  to  lands  and  waters  within  a 
park  area  that  are  under  the  legislative 
jurisdiction  of  the  United  States,  the 
regulations  contained  in  Parts  1  through 
5  and  Part  7  of  this  chapter  do  not  apply 


on  noiv-federally  owned  lands  and 
waters  (including  Indian  lands  and 
waters  owned  individually  or  tribally] 
within  the  boundaries  of  a  park  area. 


PART  2— RESOURCE  PROTECTION, 
PUBLIC  USE  AND  RECREATION 

3.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a.  462(k). 

4.  In  S  2.2.  by  revising  paragraph  (g)  to 
read  as  follows: 

52.2  wndUfe  protection. 

•  «j       •        *        * 

(g)  I'he  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

5.  In  S  2.3.  by  revising  paragraph  (g)  to 
read  as  follows: 

52.3  Fistiing. 

***** 

(g)  The  regulations  contined  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

6.  In  §  2.4,  by  revising  paragraph  (g)  to 
read  as  follows: 

S  2.4    Weapon*,  traps  and  nets. 

*  f        •        •        • 

(g]  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

7.  In  S  2.13  by  revising  paragraph  (d) 
to  read  as  follows: 

§2.13    Fires. 

***** 

(d)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

8.  In  S  2.22  by  revising  paragraph  (d) 
to  read  as  follows: 

§  2.22    Property. 

***** 

(d)  The  regulations  contained  in 
paragraphs  (a)(2),  (b)  and  (c)  of  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  under  the 


legislative  Jurisdiction  of  the  United 
States. 

9.  In  §  2.30,  by  revising  paragraph  (b) 
to  read  as  follows: 

§  2.30    Misappropriation  of  property  and 
services. 

***** 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

10.  In  §  2.31,  by  revising  paragraph  (b) 
to  read  as  follows: 

§  2.31    Trespassing,  tampering  and 

vandalism. 

***** 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

11.  In  §  2.32,  by  revising  paragraph  (b) 
to  read  as  follows: 

§  2.32    Interfering  witti  agency  functions. 

***** 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

12.  In  §  2.34,  by  revising  paragraph  (b) 
to  read  as  follows: 

S  2.34    Disorderly  conduct 

***** 

(b)  The  regulations  contained  in  this 
section  apply,  regardless  of  land 
ownership,  on  all  lands  and  waters 
within  a  park  area  that  are  under  the 
legislative  jurisdiction  of  the  United 
States. 

13.  In  §  2.36.  by  revising  paragraph  (b) 
to  read  as  follows: 

S2.36    Gamtrilng. 
***** 

(b)  This  regulation  applies,  regardless 
of  land  ownership,  on  all  lands  and 
waters  within  a  park  area  that  are  under 
the  legislative  jurisdiction  of  the  United 
States. 

Dated:  April  3. 1987. 
Susan  Recce, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  87-8306  Filed  4-13-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 
tOW-«-FRL-3ie5-81 

Water  Pollution  Control;  Utah 
Application  To  Administer  the  National 
Pollutant  Discharge  Elimination 
System  (NPOES)  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
application,  public  comment  period, 
public  hearing. 


-"039 


summary:  The  State  of  Utah  has 
submitted  an  application  to  the  United 
States  Environmental  Protection  Agency 
(US  EPA)  to  administer  and  enforce  the 
National  Pollution  Discharge 
Elimination  System  (NPDES)  program 
for  regulating  discharges  of  pollutants 
into  waters  within  the  State.  According 
to  the  State's  proposal,  the  NPDES 
program  would  be  administered  by  Utah 
Department  of  Health  under  the 
direction  of  Calvin  K.  Sudweeks. 

The  application  received  from  Utah  is 
now  complete  and  is  now  available  for 
inspection  and  copying.  Public 
comments  are  requested  and  a  public 
hearing  will  be  held. 

DATES:  Comment  must  be  received  on  or 
before  June  4, 1987.  A  public  hearing  has 
been  scheduled  for  May  20,  1987  at  10 
a.m.  to  Noon. 

ADDRESS:  Comments  should  be 
addressed  to:  Patrick  J.  Godsil.  Chief, 
Compliance  Branch  (8WM-C],  U.S.  EPA. 
Region  VIII.  999  18th  Street.  Denver 
Place,  Suite  500.  Denver,  CO  80202-2405. 
FOR  FURTHER  INFORMATION  CONTACT 
Patrick  J.  Godsil.  (303)  293-1623,  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  Section 
402  of  the  Federal  Clean  Water  Act 
(CWA)  created  the  NPDES  program 
under  which  the  Administrator  of  the  US 
EPA  may  issued  permits  for  the 
discharge  of  pollutants  into  waters  of 
the  United  States  under  conditions 
required  by  that  Act.  Section  402(b) 
provides  for  states  to  assume  the  NPDES 
program  responsibilities  upon  approval 
by  the  EPA. 

Utah's  submission  for  NPDES  program 
approval  contains  a  letter  from  the 
Governor  requesting  NPDES  program 
approval,  a  Program  Description,  an 
Independent  Counsel's  statement,  copies 
of  State  statutes  and  regulations 
providing  authority  to  carry  out  the 
program,  and  a  Memorandum  of 
Agreement  (MOA)  to  be  executed  by  the 
Regional  Administrator,  Region  VlII, 
EPA  and  the  State  Director.  The 


Regional  Administrator  is  required  to 
approve  each  such  submittal  unless  it 
does  not  meet  the  requirements  of 
section  402(b)  of  the  Act  and  EPA 
regulations  promulgated  thereunder, 
which  include,  among  other  things, 
authority  to  impose  civil  and  criminal 
penalties  for  permit  violations  and 
authority  to  insure  that  the  public  is 
given  notice  and  opportunity  for  hearing 
on  each  proposed  NPDES  permit 
issuance. 

At  the  close  of  the  public  comment 
period  (including  the  public  hearing)  and 
within  the  ninety  (90)  day  review  period, 
the  EPA  Regional  Administrator  will 
decide  to  approve  or  disapprove  Utah's 
NPDES  program. 

The  decision  to  approve  or  disapprove 
Utah's  NPDES  program  will  be  based  on 
the  requirements  of  section  402  of  the 
CWA  and  40  CFR  Part  123.  If  Utah's 
NPDES  program  is  approved,  the 
Administrator  will  so  notify  the  State. 
Notice  will  be  published  in  the  Federal 
Register  and,  as  of  the  date  of  program 
approval,  EPA  will  suspend  issuance  of 
NPDES  permits  in  Utah.  The  State's 
program  will  implement  federal  law  and 
operate  in  lieu  of  the  EPA  administered 
program.  However.  EPA  will  retain  the 
right,  among  other  things,  to  object  to 
NPDES  permits  proposed  to  be  issued 
by  Utah  and  to  take  enforcement  actions 
for  violations.  If  the  Regional 
Administrator  disapproves  Utah's 
NPDES  program,  the  Administrator  will 
notify  the  State  of  the  reasons  for 
disapproval  and  of  any  revisions  or 
modifications  to  the  State  program 
which  are  necessary  to  obtain  approval. 

The  Utah  submittal  may  be  reviewed 
by  the  public  from  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
holidays,  at  the  UBWPC,  Cannon  Health 
Building,  third  floor,  288N  1460W,  Salt 
Lake  City,  Utah  84116,  or  at  the  EPA 
office  in  Denver  at  the  address 
appearing  earlier  in  this  notice.  Copies 
of  the  submittal  may  also  be  obtained  at 
a  cost  of  ten  dollars  ($10.00)  by 
appearing  in  person  at  either  of  those 
offices,  or  by  mail  by  sending  a  check 
for  ten  dollars  ($10.00),  payable  to  the 
Bureau  of  Water  Pollution  Control,  to 
Ms.  Wendy  Olson,  Utah  Bureau  of 
Water  Pollution  Control,  P.O.  Box  16990. 
Salt  Lake  City,  Utah  84116-0690; 
telephone  (801)  538-6146. 

A  public  hearing  to  consider  the  State 
of  Utah's  request  to  administer  the 
NPDES  permit  program  has  been 
scheduled  for  May  20. 1987,  at  10:00  a.m. 
to  Noon  at  the  Cannon  Health  Building. 
Room  125,  288N  1460W.  Salt  Lake  City. 
Utah  84116. 

The  Hearing  Panel  will  include 
representatives  of  EPA,  Region  VIII  and 
UBWPC. 


The  following  are  policies  and 
procedures  which  shall  be  observed  at 
the  public  hearing:  (1)  The  Presiding 
Officer  shall  conduct  the  hearing  in  a 
manner  that  permits  open  and  full 
discussion  of  any  issues  involved:  (2) 
any  person  may  submit  written 
statements  or  documents  for  the  record; 

(3)  the  Presiding  Officer  may,  at  his  or 
her  discretion,  exclude  oral  testimony  if 
such  testimony  is  overiy  repetitious  of 
previous  testimony,  or  is  not  relevant  to 
the  decision  to  approve  or  require 
revision  of  the  submitted  Slate  program; 

(4)  the  Presiding  Officer  may  limit  oral 
testimony  to  five  (5)  minutes  total  per 
person;  (5)  members  of  the  Hearing 
Panel  may  ask  questions  of  witnesses 
and  respond  to  questions  and 
statements  of  witnesses;  (6)  the 
transcript  taken  at  the  hearing,  together 
with  copies  of  all  submitted  statements 
and  documents,  shall  become  a  part  of 
the  record  submitted  to  the 
Administrator,  and  (7)  the  hearing 
record  shall  be  left  open  until  June  4. 
1987,  as  described  below,  to  permit  any 
persons  to  submit  any  additional  written 
statement  or  to  present  views  or 
evidence  tending  to  rebut  testimony 
presented  at  the  public  hearing. 

Immediately  following  the  public 
comment  period,  the  Regional 
Administrator  shall  forward  a  copy  of 
the  complete  hearing  record  to  the 
Administrator. 

Hearing  statements  may  be  oral  or 
written.  Written  copies  of  oral 
statements  are  urged  for  accuracy  of  the 
record  and  for  the  use  of  the  Hearing 
Panel  and  other  interested  persons. 
Statements  should  summarize  any 
extensive  written  materials. 

All  comments  or  objections  received 
by  EPA,  Regional  VIII,  by  June  4, 1987, 
or  presented  at  the  public  hearing,  will 
be  considered  by  EPA  before  taking 
final  action  on  the  Utah  Request  for 
State  Program  Approval. 

Please  bring  the  foregoing  to  the 
attention  of  persons  whom  you  know 
will  be  interested  in  this  matter.  All 
written  comments  and  questions  on  the 
hearing,  or  the  NPDES  program,  should 
be  addressed  to  Patrick  J.  Godsil  at  the 
above  address. 

Review  Under  Regulatory  Flexibility  Act 
and  Executive  Order  12291 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  entities.  The 
proposed  approval  of  the  Utah  NPDES 
program  does  not  alter  the  regulatory 
control  over  any  industrial  category.  No 
new  substantive  requirements  are 
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established  by  this  action.  Theretore, 
since  this  notice  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  a  Regulatory 
Flexibility  Analysis  is  not  needed. 

Office  of  Management  and  Budget  has 
exempted  this  rule  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

Dated:  April  6. 1987. 
Alexandra  B.  Smith. 
Acting  Regional  Administrator. 
Environmental  Protection  Agency^^egion 
Vlll. 
IFR-Doc.  87-8278  Filed  4-13-87;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

45  CFR  Part  503 

Tt>e  Freedom  of  Information  Reform 
Act  of  1986;  Proposed  Fee  Sctiedule 
and  Guidelines 

agency:  Foreign  Claims  Settlement 
Commission  of  the  United  States. 
action:  Proposed  rule:  correction. 

summary:  The  Foreign  Claims 
Settlement  Commission  of  the  United 
States  published  for  public  notice  and 
comment  a  proposed  new  fee  schedule 
and  guidelines  for  the  processing  of 
requests  for  records  under  the  Freedom 
of  Information  Act  on  pages  11712-11713 
of  the  Federal  Register  on  April  10. 1987. 
The  last  paragraph  of  the  proposed  rule, 
setting  forth  a  revised  provision, 
required  by  the  Freedom  of  Information 
Reform  Act  of  1988.  relating  to  waiver  or 
reduction  of  fees,  was  omitted.  That 
additional  paragraph  is  published  for 
public  notice  and  comment  below. 
DATE:  Comments  must  be  received 
before  April  21, 1987. 
ADDRESS:  Send  comments  to  the  Foreign 
Claims  Settlement  Commission  of  the 
United  States.  1111  20th  Street.  NW.. 
Room  400,  Washington.  DC  20579. 
FOR  FURTHER  INFORMATION  CONTACT 
David  E.  Bradley  202-653-5883. 
SUP'    !  M  t  ^TARY  information: 

PART  503— (AMENDED] 

For  the  reason  set  out  in  the  preamble. 
S  503.14  of  Chapter  V  of  Title  45  of  the 
Code  of  Federal  Regulations,  the 
proposed  revision  of  which  was 
published  for  public  notice  and  comment 
at  52  FR  11712  on  April  10, 1987,  is 
proposed  to  be  fiu-ther  revised  by  adding 
at  the  end  thereof  the  following 
paragraph. 
§  503. 1 4    F«M  for  MrvlCM. 


(j)  Waiver  or  reduction  of  charges. 
Fees  otherwise  chargeable  in  connection 
with  a  request  for  disclosure  of  a  record 
shall  be  waived  or  reduced  where — 

(1)  It.  is  determined  that  disclosure  is 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester  or 

(2)  It  is  deter:iiined  that  the  cost  of 
collection  would  be  equal  to  or  exceed 
the  amount  of  such  fees. 

Autherity:  Sec.  1803,  Pub.  L.  99-570. 100 
Stat.  3207  {5  U.S.C.  552);  52  FR  10012-10019. 

ludith  H.  Lock. 

Adminktrative  Officer. 

[FR  Doc.  87-8485  Filed  4-10-87;  8:57  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  227 

Status  Reviews  of  the  Shortnose 
Sturgeon  and  the  Mediterranean  Monk 
Seal 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of  status 
reviews. 

SUMMARY:  NMFS  has  completed  a 
review  of  the  status  of  the  the  shortnose 
sturgeon  and  the  Mediterranean  monk 
seal,  as  required  by  the  Endangered 
Species  Act  of  1973  (ESA).  Based  on 
these  reviews,  NMFS  may  propose 
changes  in  the  listing  status  of  the 
shortnose  sturgeon.  The  status  reviews 
are  available  on  request. 

ADDRESS:  Office  of  Protected  Species 
and  Habitat  Conservation,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  C.  Lorenz  (Protected  Species 
Division),  (202)  673-5349,  or  Douglas 
Beach  (NMFS  Northeast  Region, 
Management  Division).  (617)  281-3600 
Ex.  2)4. 

SUPPIEMENTARY  INFORMATION:  The  ESA 

is  administered  jointly  by  the  Fish  and 
Wildlife  Service  (FWS),  Department  of 
the  Interior,  and  NMFS.  Department  of 
Commerce.  NMFS  has  jurisdiction  over 
most  marine  species  and  makes 
deteiminations  under  section  4(a)  of  the 


ESA  as  10  wneiner  the  species  should  be 
listed  as  endangered  or  threatened.  FWS 
maintains  and  publishes  the  List  of 
Endangered  and  Threatened  Wildlife 
(List)  in  50  CFR  Part  17  for  all  species 
determined  as  endangered  or 
threatened. 

Section  4(c)(2)  of  the  ESA  requires  that 
a  review  of  species  on  the  List  be  made 
every  five  years  to  determine  whether 
any  should  be  (1)  removed  from  the  List; 
(2)  changed  in  status  from  endangered  to 
threatened;  or  (3)  changed  in  status  from 
threatened  to  endangered. 

NMFS  believes  there  is  sufficient 
information  indicating  that  the 
shortnose  sturgeon  [Acipenser 
breviroBtrum  LeSueur  1818),  which  is 
listed  as  endangered  throughout  its 
range,  is  not  currently  in  danger  of 
extinction  in  the  Connecticut,  Delaware, 
Hudson.  Kennebec  and  Saint  ]ohn 
(Canada)  river  systems.  Therefore, 
NMFS  believes  the  following  proposed 
changes  are  warranted.  The  shortnose 
sturgeon  should  be  listed  as  threatened, 
rather  than  endangered,  in  the 
Delaware,  Hudson,  and  Connecticut 
river  systems  and  removed  from  the  list 
in  the  Kennebec  and  Saint  John  river 
systems.  Since  there  is  not  enough 
information  concerning  the  past  or 
present  size  in  any  other  river  system, 
NMFS  believes  it  should  continue  to  be 
listed  as  endangered  throughout  the 
remainder  of  its  range. 

NMFS  is  not  recommending  any 
changes  for  the  Mediterranean  monk 
seal  [Monachus  monachus]  which  is 
currently  listed  as  endangered 
throughout  its  range.  The  abundance 
and  distribution  of  this  species  continue 
to  decline,  and  the  available  data 
indicates  that  the  species  is  in  danger  of 
extinction  throughout  its  range. 

List  of  Subjects 

50  CFR  Part  222 

Administrative  practice  and 
procedures.  Endangered  and  threatened 
wildlife.  Exports.  Fish,  Imports,  Marine 
mammals,  Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  227 

Endangered  and  threatened  wildlife. 
Exports,  Fish,  Fisheries,  Imports. 

Dated:  April  7, 1987. 
Nancy  Foster, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 
(FR  Doc.  87-6154  Filed  4-13-87;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program;  Electronic 
Benefit  Transfer  Alternative  Issuance 
Demonstration  Project 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Amended  General  Notice. 


summary:  The  Department  is  hereby 
amending  its  General  Notice  for  the 
Electronic  Benefit  Transfer  (EBT) 
Alternative  Issuance  Demonstration 
Project  in  Reading,  Pennsylvania  to 
extend  project  operations  for  one  year. 
During  this  extension  period,  the 
Pennsylvania  State  agency  will 
administer  the  EBT  system  on  the 
State's  own  hardware.  The  conversion 
from  earlier  pilot  equipment  is  being 
combined  with  certain  operational 
enhancements  and  is  expected  to 
produce  cost  efficiencies.  Based  on  the 
results  of  this  extension,  the  EBT  service 
population  may  be  expanded  to  include 
all  Berks  County  Food  Stamp  Program 
(FSP)  participants. 

The  continuing  project  is  being 
conducted  under  the  research, 
demonstration  and  evaluation  authority 
of  section  17  of  the  1977  Food  Stamp 
Act,  as  amended. 
EFFECTIVE  DATE:  April  14,  1987. 

FOR  FURTHER  INFORMATION  CONTACr 

Mrs.  Patricia  Warner.  Chief, 
Administration  and  Design  Branch, 
Program  Development  Division;  Family 
Nutrition  Programs;  Food  and  Nutrition 
Service,  USDA;  Alexandria,  Virginia 
22302,  telephone  (703)  756-3383. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  Notice  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1521-1,  and  has  been 
classified  "not  major".  The  Notice  will 
not  have  an  annual  effect  on  the 


economy  of  $100  million  or  more,  nor  is 
it  likely  to  result  in  a  major  increase  in 
costs  or  prices  for  consumers;  individual 
industries;  Federal,  State  or  local 
government  agencies:  or  geographic 
regions.  Because  this  Notice  will  not 
have  a  major  effect  on  the  business 
community,  it  will  not  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CITR  Part  3015, 
Subpart  V  (48  FR  29115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  Notice  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354.  S.  Anna  Kondratas,  Acting 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS),  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
be  conducted  in  a  limited  area.  The 
State  and  local  welfare  agencies  will  be 
affected  to  the  extent  that  they  are 
involved  in  administering  this 
alternative  system.  Food  retailers  and 
banks  will  be  affected  to  the  extent  that 
they  agree  to  participate.  Individuals 
participating  in  the  Food  Stamp  Program 
and  living  within  the  Reading, 
Pennsylvania  demonstration  project 
area  in  Berks  County,  will  be  affected  to 
the  extent  that  they  will  continue  using 
a  new  benefit  issuance  instrument  and 
continue  to  be  subject  to  the  new 
issuance  procedures.  Individuals 
participating  in  the  FSP  and  living  in 
Berks  County  outside  the  existing 
demonstration  project  area  who  have 
been  receiving  their  benefits  in  the  form 
of  food  coupons,  may  be  introduced  to 
the  new  benefit  issuance  procedures  if 
the  decision  is  made  to  expand  the 
project.  At  that  time,  additional  food 


retailers  may  participate  in  this 
alternative  system. 

Paperwork  Reduction  Act 

This  Notice  does  not  contain  reporting 
or  recordkeepting  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Comments 

This  Notice  provides  for  a  further  one 
year  extension  and  a  modest  expansion 
of  a  current  operating  system  without 
any  significant  changes  to  the 
demonstration's  operating  procedures. 
(The  enhancements  and  the  potential 
expansion  beyond  the  Reading, 
Pennsylvania,  pilot  area  throughout 
Berks  County,  are  described  later  in  this 
Notice.)  Consequently,  comments  are 
not  being  requested  and  the  provisions 
of  this  Notice  will  be  effective  upon 
publication. 

Background 

On  July  8, 1983,  the  Department  of 
Agriculture  published  a  General  Notice 
in  the  Federal  Register  (48  FR  31431) 
which,  in  accordance  with  7  CFR  282.5. 
established  the  specific  operational 
procedures  and  explained  the  basis  and 
purpose  for  the  Alternative  Issuance 
Demonstration  Projects,  including  the 
EBT  demonstration.  On  August  21,  1984, 
the  Department  published  an  Amended 
General  Notice  in  the  Federal  Register 
(48  FR  33152)  which  provided  additional 
details  on  the  operational  procedures  of 
the  project. 

The  Original  Demonstration  Project 

Implementation  of  the  EBT  system 
began  in  October  1984.  Following  the 
phase-in  of  participating  recipients,  the 
system  became  fully  operational  in 
February  1985.  USDA  contracted  with 
Planning  Research  Corporation  (PRC)  of 
McLean,  Virginia  for  the  administration 
of  EBT  system  operations  through 
December  1985. 

Reaction  to  the  system  by  the 
different  groups  participating  in  the 
demonstration  has  been  favorable. 
Recipients  have  had  few  problems  using 
the  system.  Retailers  and  banks  have 
expressed  their  pleasure  regarding  the 
time  and  effort  saved  by  not  having  to 
process  coupons.  While  there  were  some 
system  problems  during  the  test  which 
raised  concern  by  all  parties,  system 
improvements  were  implemented  to 
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mmimize  the  chance  for  problem 
recurrence  and  to  satisfy  the  retailers 
and  recipients.  Further  enhancements 
were  not  viewed  as  appropriate  by  the 
Department  during  this  initial  phase 
because  of  the  limited  time  available. 

Like  most  demonstrations,  the 
Reading  EBT  test  answers  some 
questions  while  leaving  others 
unresolved.  Most  importantly,  it  shows 
that  the  requisite  technological  and 
human  factors  can  be  put  together  to 
make  an  Electronic  Benefit  Transfer 
system  operate  effectively  in  the  Food 
Stamp  Program.  A  small-caseload  test, 
however,  cannot  be  expected  to  produce 
definitive  answers. 

The  final  evaluation  report  for  the 
initial  period  of  EBT  operations  is 
scheduled  for  publication  in  the  Spring 
of  1987. 

The  Extended  Demonstration  Project 

In  consultation  with  the  State  of 
Pennsylvania,  the  Department  decided 
to  extend  demonstration  project 
operations.  On  December  30. 1985,  the 
Department  published  an  Amended 
General  Notice  in  the  Federal  Register 
(50  FR  53170)  to  extend  the  project  for  15 
additional  months.  During  this  phase, 
the  operating  procedures  remained  as 
published  in  the  August  1984  Amended 
General  Notice  except  that  the  EBT 
Center  was  operational  24  hours  per  day 
instead  of  the  18  hours  stated  in  the 
Notice.  An  evaluation  of  the  EBT 
demonstration  continued  through  the 
extension  period.  The  purpose  of  the 
extended  EBT  demonstration  project 
evaluation  is  to  obtain  data  that  will 
facilitate  Departmental  oversight,  guide 
other  State  or  Federal  EBT  initiatives, 
and  provide  recommendations  to 
management  of  the  EBT  system. 
Included  in  the  more  specific  objectives 
are  data  on  administrative  costs,  system 
security,  and  impact  on  EBT  users. 
For  the  first  three  months  of  the 
extended  demonstration.  PRO  continued 
to  operate  the  EBT  system  under 
contract  with  the  Pennsylvania  State 
agency.  Subsequent  to  this  period. 
Pennsylvania  assumed  responsibility  for 
operating  the  EBT  system  and  moved 
the  EBT  equipment  and  EBT  Center 
operations  to  their  own  offices  in 
Harrisburg.  Pennsylvania.  During  the 
second  phase,  all  operations  were 
coordinated  by  State  personnel  in 
Harrisburg.  The  State's  operation  of  the 
EBT  Demonstration  Project  is  governed 
by  an  amendment  to  the  State  Plan  of 
Operation.  In  this  amendment  the  State 
agreed  to  maintain  the  EBT  system 
performance  at  a  level  which  met  or 
exceeded  the  pre-existing  acceptable 
levels  of  performance,  with  no 
degradation  of  system  operations  or 


performance,  and  to  include  a  back-up 
system  which  provided  continuous 
processing  to  minimize  system  down 
time  and  manual  processing. 
An  evaluation  of  the  EBT 
demonstration  is  continuing  through  the 
extension  period.  The  purpose  of  the 
extended  EBT  demonstration  project 
evaluation  is  to  obtain  data  that  will 
facilitate  Departmental  oversight,  guide 
other  State  or  Federal  EBT  initatives, 
and  provide  recommendations  to 
management  of  the  EBT  system. 
Included  in  the  more  specific  objectives 
are  to  obtain  data  on  administrative 
costs,  system  security,  and  impact  on 
EBT  us^rs. 

Current  Action 

This  extension  will  allow  the 
extended  EBT  demonstration  to 
continue  to  operate  under  demonstration 
project  authority,  providing  that  certain 
assurance  made  to  this  Department 
under  the  State's  FSP  Plan  of  Operations 
are  met  by  the  ongoing  EBT  system,  and 
with  the  caveat  that  the  Department 
may  determine  that  continued  operation 
is  no  longer  in  the  interest  of  the 
govemoient.  Susp>ension  or  termination 
of  the  project  by  the  Department  will  not 
be  made  without  reasonable  notice  to 
the  State,  to  insure  no  disruption  of 
benefits  to  FSP  participants  due  to  a 
change  in  the  form  of  benefit  issuance. 
Such  suspension  or  termination,  if 
undertaken  by  the  Department,  would 
be  perfbrmed  in  accordance  with 
Attachment  L  of  OMB  Circular  A-102 
where  applicable.  Alternatively,  it  can 
be  foreseen  that  the  success  of  this 
demonstration  may  lead  to  the  use  of 
EBT  systems  under  normal  FSP 
operating  authority. 

System  enhancements  which  will 
accompany  the  extension  will  for  the 
most  pert  be  transparent  to  users.  The 
changes  will  improve  interna!  systems 
accountability  and  cost  performance. 
One  exception  for  clients  is  the 
additional  ability  to  make  a  voice  and 
data  call  for  an  account  balance  inquiry 
by  touch  tone  phone.  This  Sperry  Voice 
Information  System  can  also  be  used  by 
retailers  for  daily  deposit  inquiries,  and 
internal  systems  reporting.  The  account 
information  in  the  computer  is 
translated  to  voice  communication 
heard  on  the  phone.  In  another  change, 
retailers  will  be  able  to  obtain  balances 
for  individual  cash  registers  at  various 
times  during  the  day  in  addition  to  "end- 
of-day"  deposit  figures.  The  back-up 
system  for  continuous  processing  will 
result  in  less  system  down  time  and 
resulting  inconveniences  to  clients  and 
retailers. 

If  the  Department  allows  expansion  of 
the  EBT  service  population,  it  would 


occur  in  two  steps,  beginning  with  the 
addition  of  approximately  500 
households  who  are  residents  of  a 
public  housing  project  adjacent  to  the 
demonstration  area.  The  second  step 
will  be  broadening  the  base  of  retailer 
participation  to  include  all  of  Berks 
County  and  approximately  1,500 
additional  FSP  households.  To  receive 
the  Department's  authorization  of  an 
expansion,  the  State  would  submit  an 
implementation  plan  to  FNS.  The  plan 
would  include  the  State's  provisions  to 
notify  retailers  of  the  impact  of  EBT  on 
their  operations  and  to  invite  retailer 
comments.  The  State  would  report  on 
these  comments  to  the  Department.  The 
plan  would  also  include  Notices  to 
clients  and  training  to  familiarize  new 
users  with  the  EBT  system  operating 
procedures.  The  current  hotline  for 
information  would  be  maintained  to 
respond  to  client  questions. 

Performance  standards  for  this 
extension  are  negotiated  by  the 
Department  with  the  State  to  reflect 
expected  improvements  in  performance. 
These  standards  are  in  the  areas  of: 
transaction  time  at  check-out  counters; 
processing  time  and  timelines  for  batch 
jobs;  system  accessibility/reliability; 
maintaining  accurate  accounts;  and 
system  security  and  accuracy  of 
executing  system  operations. 

FNS  liability  shall  be  limited  to 
liability  under  current  FSP  Statutes. 
Regulations  and  Procedures.  The  State 
is  strictly  liable  for  issuances  of  benefits 
through  this  project  in  excess  of 
amounts  authorized  to  be  issued  through 
the  certification  process,  and  as  set  forth 
in  7  CFR  Part  276. 

Dated:  April  9. 1987. 
S.  Anna  Kondratat, 
Acting  Administrator. 
[FR  Doc.  87-8283  Filed  4-13-87;  8:45  am) 
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Forest  Service 

Recreation  Residence  Autttorizations; 
Proposed  Policy 

agency:  Forest  Service,  USDA. 
action:  Extension  of  public  comment 
period.         

summary:  On  January  2, 1987,  at  52  FR 
206,  the  Forest  Service  published  a 
proposal  to  revise  policies  and 
procedures  for  administering  special-use 
permits  that  authorize  provately-owned 
recreation  residences  on  National  Forest 
System  lands.  The  public  comment 
period  was  to  expire  on  April  2.  The 
leadership  of  the  Homeowners  Division 
of  the  National  Forest  Recreation 


Association,  the  National  Inholders 
Association,  and  others  have  requested 
an  extension  to  ensure  that  recreation 
residence  and  cabin  permittees  have 
sufficient  time  to  adequately  review  and 
comment  on  this  matter.  In  response,  the 
Forest  Service  is  extending  the  public 
comment  period  until  May,  2. 
date:  Public  comments  must  be  received 
on  or  before  May  2, 1987. 
ADDRESS:  Send  written  comments  to  F. 
Dale  Robertson,  Chief  (2720),  Forest 
Service  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruben  Williams.  Lands  Staff,  Forest 
Service.  (703)  235-2253. 

Dated:  April  7. 1987. 
F.  Dale  Roberston, 
Chief. 
(PR  Doc.  87-8247  Filed  4-13-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE  v 

Agency  Forni  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S  C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  School  Enrollment  Report. 

Form  number:  Agency — P-3,  P-4; 
OMB— 0607-0459. 

Type  of  request:  Revision  of  a 
currently  approved  collection. 

Burden:  110  respondents;  55  reporting 
hours. 

Needs  and  uses:  This  survey  will 
collect  enrollment  information  for 
preparation  of  state  population 
estimates.  Enrollment  data  are  used  in 
two  of  the  three  estimating  methods 
employed  by  Census,  making  collection 
of  the  information  critical  to  the 
program's  success. 

Affected  public:  State  or  local 
governments,  non-profit  institutions. 

Frequency:  Annually. 

Respondent's  obligation:  Voluntary. 

OMB  desk  officer:  John  Griffin.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffin.  OMB  Desk  Officer.  Room 


3228  New  Executive  Officer  Building. 
Washington.  DC.  20503. 

Dated:  April  7, 1987. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[PR  Doc.  87-8308  Filed  4-13-«7;  8:45  am] 
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International  Trade  Administration 

Computer  Systems  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  May  1. 1987,  9:30  a.m.,  the  Herbert 
C.  Hoover  Building,  Room  B841. 14th 
Street  and  Constitution  Avenue.  NW.. 
Washington,  DC.  The  Committee 
advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  computer 
systems  or  technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1986. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended 
by  Section  5(c)  of  the  Government  In 
The  Sunshine  Act,  Pub.  L.  94-409.  that 
the  matters  to  be  discussed  in  the 
Executive  Session  should  be  exempt 
from  the  provisions  of  the  Federal 
Advisory  Committee  Act  relating  to 
open  meetings  and  public  participation 
therein,  because  the  Executive  Session 
will  be  concerned  with  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  are  properly 
classified  under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce. 
Telephone:  202-377-4217. 

For  further  information  contact  Betty 
Ferrell  at  202-377-2583. 

Dated:  April  9, 1987. 
Margaret  A.  Cornejo, 

Director,  Technical  Support  Staff .  Office  of 

Technology  B- Policy  Analysis. 

[FR  Doc.  87-8298  Filed  4-13-87;  8:45  am] 
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Licensing  Procedures  and  Regulations 
Subcommittee  of  the  Computer 
Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Licensing  Procedures 
and  Regulations  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee  will  be  held  April  30, 1987. 
1:00  p.m..  in  the  Herbert  C.  Hoover 
Building.  Room  1414, 14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Licensing  Procedures  and 
Regulations  Subcommittee  was  formed 
to  review  the  procedural  aspects  of 
export  licensing  and  recommend  areas 
where  improvements  can  be  made. 

Agenda 

1.  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or 
comments  by  the  public. 

3.  Discussion  of  new  and  revised 
export  licenses:  G-CEU,  C-CG,  etc. 

4.  Status  report  on  Automation 
process. 

5.  Requests  for  input  from  exporters 
on  the  use  of  licenses. 

6.  Review  of  draft  of  Export  Licensing 
forms. 

7.  New  Business. 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

For  further  information  or  copies  of  the 
minutes,  call  Betty  Ferrell  at  202/377-2583. 

Dated:  April  9, 1987. 
Margaret  A.  Comejo, 

Director.  Technical  Support  Staff.  Office  of 

Technology  and  Policy  Analysis. 

(PR  Doc.  87-8299  Filed  4-13-87:  8:45  am] 
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Transportation  and  Related  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  May  5, 1987  at 
9:30  a.m.,  Herbert  C.  Hoover  Building. 
Room  3708, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC. 

The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

Agenda: 

1.  Opening  remarks  by  the  Chairman. 
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2.  Election  of  Chainnan. 

3.  Technical  Advisory  Committee 
Membership. 

4. 1987  Plan. 

5.  Presentation  of  papers  or  comments 
by  the  public. 

6.  New  Business. 

Executive  Session: 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  30, 
1986.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5  (c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Elxecutive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377^959. 

Dated:  April  9. 1987. 

Margaret  A.  Comeio, 

Director.  Technical  Support  Staff,  Office  of 
Technology  and  Policy  Analysis. 

|FR  Doc.  87-8300  Filed  4-13-87;  8:45  am) 
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Nationai  Oceanic  and  Atmospheric 

Administration 

Marine  Mammals;  Issuance  of  Permit; 
National  Zoological  Park,  Smithsonian 
institution 

On  February  2, 1987,  notice  was 
published  in  the  Fefleral  Register  (52  FR 
5326]  that  an  application  had  been  filed 
by  the  National  Zoological  Park, 
Smithsonian  Institution,  for  a  permit  to 


take  Hawaiian  monk  seals  [Monachus 
schauinslandi)  for  scientific  research 
and  to  enhance  the  propagation  and 
survival  of  the  species. 

Notice  is  hereby  given  that  on  April  3, 
1987  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  sdbject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit;  (1) 
Was  api^ed  for  in  good  faith:  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  and  (3)  will  be  consistent 
with  the  purposes  and  policies  set  forth 
in  section  2  of  the  Endangered  Species 
Act  of  1973.  This  Permit  was  also  issued 
in  accordance  with  and  is  subject  to 
Parts  220-222  of  Title  50  CFR,  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

This  permit  is  available  for  review  in 
the  following  offices: 
Assistant  Administrator  for  Fisheries, 

1825  Connecticut  Avenue  NW.,  Room 

805,  Washington,  DC;  20235  and 
Director,  Southwest  Region,  National 

Marine  Fisheries  Service,  300  S.  Ferry 

Street,  Terminal  Island,  California 

90731-7415. 

Dated:  April  8, 1987. 
Dr.  Nancy  Foster, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 
(FR  Doc.  67-8248  Filed  4-13-87;  8:45  am) 

BILUNO  COOC  3910-2r4l 


[Doclcet  No.  70221-7021] 

National  Fish  and  Seafood 
Promotk>nai  Council;  Request  for 
Nominations 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  reopening  of  request 
for  Council  nominations. 

SUMMAHY:  The  Fish  and  Seafood 
Promotion  Act  of  1986  creates  a  fifteen 
(15)  member  National  Fish  and  Seafood 
Promotional  Council.  The  National 
Council  will  develop  annual  plans  and 
budgets  for  generic  marketing  and 
promotion  of  fisheries  products, 
including  consumer  education,  research, 
and  other  appropriate  activities. 
Members  of  the  Council  are  to  be 
appointed  by  the  Secretary  of 
Commerce.  NOAA  issued  a  notice  (52 


FR  4926,  February  18. 1987)  for  all 
interested  parties  to  submit  the  names  of 
nominees  with  biographical  data.  This 
notice  reopens  that  request  for 
nominations. 

EFFECTIVE  DATE:  Nominations  and 
biographical  information  should  be 
submitted  to  the  Director.  Office  of 
Industry  Services,  National  Marine 
Fisheries  Service,  Washington.  DC 
20235,  by  April  28, 1997. 
FOR  FURTHER  INFORMATtON  CONTACT. 
Phyllis  S.  Bentz.  Office  of  Industry 
Services,  National  Marine  Fisheries 
Service,  Washington.  DC  20235. 
Telephone:  (202)  673-5497. 

Dated:  April  9. 1987. 
Carmen  J.  Blondin, 

Acting  Director.  Office  of  Industry  Services. 
[FR  Doc.  87-8301  Filed  4-13-87;  8:45  am) 
BUXING  CODE  3S10-22-M 


Patent  and  Trademartc  Office 

Electronic  Data  Dissemination  Policies 
and  Guldeltnes;  Withdrawal  of  Notice 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Withdrawal  of  notice. 

summary:  The  Patent  and  Trademark 
Office  of  the  Department  of  Commerce 
hereby  withdraws  the  notice  entitled 
"Electronic  Data  Dissemination  Policies 
and  Guidelines."  published  at  52  FR 
9526  on  March  25, 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bradford  R.  Huther  by  telephone  at  (703) 
557-1572  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231. 

The  notice  entitled  "Electronic  Data 
Dissemination  Policies  and  Guidelines," 
published  by  the  Patent  and  Trademark 
Office  at  52  FR  9526  on  March  25. 1987. 
is  hereby  withdrawn. 

Dated:  April  9, 1987. 
Donald  |.  Quigg. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
(FR  Doc.  87-8260  Filed  4-13-87;  8:45  am) 

BILUMQ  CODE  3BtO-1»-M 


COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Meeting 

Summary:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 


report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Dates  and  times:  Monday,  May  18, 
1987;  Beginning  2:00  p.m. 

Place:  Center  for  Naval  Analyses 
Auditorium,  First  Floor,  4401  Ford 
Avenue,  Alexandria,  Virginia. 
Type  of  meeting:  Open. 
Contact  person:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria, 
Virginia  22301-0268. 

Purpose  of  meeting:  To  receive  and 
consider  statements  on  the  perspective 
of  shipyards  and  the  shipyard  industry 
on  the  problem  of  constructing, 
repairing,  and  maintaining  adequate 
shipping  to  support  the  defense  needs  of 
the  United  States,  and  of  sustaining  a 
shipyard  mobilization  base  sufficient  to 
support  defense  needs.  Individuals  or 
organizations  desiring  to  present  oral 
testimony  at  the  hearing  must  notify  the 
Executive  Director  in  writing  by  May  6, 
1987,  and  must  provide  40  copies  of 
written  testimony  no  later  than  May  14. 
Witnesses  will  be  allowed  a  maximum 
of  15  minutes  to  summarize  their  written 
testimony  and  will  be  asked  to  respond 
to  questions  from  the  Commissioners. 
Questions  about  the  nature  and  content 
of  testimony,  scheduling,  due  dates,  and 
related  matters  should  be  directed  to 
Mr.  Robert  Nevel,  Technical  Director,  at 
the  Commission's  office  in  writing  or  by 
telephone  at  (202)  758-0411. 

Supplementary  information:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  shipyard 
industry  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  statements  should  be  received 
by  the  close  of  business  on  May  14, 1987. 
All  written  submissions  will  be  made 
available  for  inspection  by  interested 
parties,  and  may  be  published  as  part  of 
the  Commission's  proceedings.  All 
submissions  should  be  addressed  to  the 
Executive  Director  at  the  Commission's 
office  in  Alexandria,  Virginia. 
Allan  W.  Cameron, 

Executive  Director.  Commission  on  Merchant 

Marine  and  Defense. 

[FR  Doc.  87-8288  Filed  4-13-87;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  tfte  Secretary 

Defense  Science  Board  Task  Force  on 
Security  Sut}group  on  Technological 
and  Operational  Surprise 

action:  Notice  of  advisory  committee 
meetings. 


summary:  The  Defense  Science  Board 
Task  Force  on  Security  Subgroup  on 
Technological  and  Operational  Surprise 
will  meet  in  closed  session  on  May  13- 
14  and  June  23, 1987  at  the  Pentagon, 
Arlington,  Virgina. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  evaluate  the  potential  for 
technological  and  operational  surprise 
in  the  U.S. -Soviet  military  competition. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  No.  92-^163,  as  amended  (5  U.S.C. 
App.  II,  (1982)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)  (1)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

April  9, 1987. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  87-8315  Filed  4-13-87;  8:45  am] 
BIUJNO  CODE  MW-01-41 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB) 

Dates  of  meeting:  7-8  May  1987 

Times  of  meeting: 
0900-1700  hours.  7  May  1987 
0800-1700  hours,  8  May  1987 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Ballistic  Missile 
Defense  Follow-On  will  meet  for 
briefings  and  discussions  on  several 
topics  to  include  Battle  Management/ 
Command,  Control,  and 
Communications;  National  Test  Bed, 
and  Countermeasures.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof. 


and  TiUe  5,  U.S.C.  Appendix  1, 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7048. 
Sally  A  Waraer, 

Administrative  Officer  Army  Science  Board. 
[FR  Doc.  87-8289  Filed  4-13-87;  8:45  am] 

nUJNC  CODE  3710-0»-M 


DEUVWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
iiearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
April  22, 1987  beginning  at  1:30  p.m.  in 
the  Goddard  Conference  Room  of  the 
Conunission's  offices  at  25  State  Pohce 
Drive,  West  Trenton,  New  Jersey.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  pubUc. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  section  3.8  of  the 
Compact 

1.  Camden  County  Municipal  Utilities 
Authority p-71-9  CP (Revision  No.  3). 
This  application  requests:  (1)  Revisions 
of  the  Comprehensive  Plan  by 
eliminating  the  proposed  District  II 
treatment  plant  and  conveying  all 
District  II  sewage  to  the  District  I  plant 
for  treatment;  (2)  an  expansion  of  the 
District  I  plant  service  area  to  include 
Berlin  Borough  and  Berlin  Township, 
including  portions  that  are  in  the 
Atlantic  Basin.  This  represents  a 
projected  importation  of  approximately 
1  million  gallons  per  day  (mgd)  of 
sewage  to  the  Delaware  River  Basin; 
and  (3)  a  rerating  of  the  existing 
Delaware  No.  1  treatment  facility  from 
38  mgd  to  43  mgd,  and  to  increase  the 
ultimate  planned  capacity  for  the  single 
plant  from  75  to  80  mgd.  The  treatment 
plant  is  located  in  Camden  City, 
Camden  County,  New  Jersey  and  the 
effluent  will  continue  to  be  discharged 
to  the  Delaware  River  in  Water  Quality 
Zone  3  at  River  Mile  97.93. 
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Z.  North  Wales  Water  Authority  D- 
73-94  CP  RENEWAL  An  application  to 
renew  the  permitted  withdrawal  of 
ground  water  from  existing  Well  No.  25 
to  supply  water  to  the  applicant's 
system.  The  30-day  withdrawal  limit 
remains  at  0.25  million  gallons  per  day 
from  Well  No.  25.  Well  No.  25  is  located 
2,500  feet  southeast  of  the  intersection  of 
Route  309  and  Bethlehem  Pike  in  Lower 
Gwynedd  Township,  Montgomery 
County,  in  the  Ground  Water  Protected 
Area  of  Southeastern  Pennsylvania. 

3.  Borough  of  Dublin  D-Sl-75  CP 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  27,000  gallons  per 
day  (seven  day  average)  from  Well  Nos. 
1  and  2.  Commission  approval  on 
December  12, 1984  was  limited  to  two 
years.  The  application  for  renewal  was 
received  from  the  applicant  on  August 
29, 1986  and  supplemental  information 
was  received  on  December  16, 1986.  The 
applicant  requests  that  the  total 
withdrawal  from  the  two  wells  remain 
the  same,  but  that  the  control  pumping 
levels  be  modified.  The  project  is 
located  in  Bucks  County  in  the  Ground 
Water  Protected  Area  of  Southeastern 
Pennsylvania. 

4.  Herbert  Barnes  Well  No.  1  and 
PondD-66-66.  A  ground  water 
withdrawal  project  to  augment  surface 
water  withdrawal  from  an  existing 
pond.  The  water  is  to  be  used  for  golf 
course  irrigation.  During  any  30-day 
period,  the  withdrawal  from  Well  No.  1 
shall  not  exceed  6.30  million  gallons 
(mg)  and  the  total  water  use  from  pond 
and  well  shall  not  exceed  27.9  mg.  The 
well  is  located  west-southwest  of  the 
intersection  of  Cold  Springs  Creamery 
Road  and  Durham  Road  (Route  No.  413], 
in  Buckingham  Township,  Bucks  County, 
Pennsylvania.  Future  plans  call  for  use 
of  the  well  as  a  possible  source  of 
municipal  water  supply.  The  project  is 
located  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

5.  Mid-Atlantic  Canners  Association 
D-86-83.  An  application  for  approval  of 
a  ground  water  withdrawal  project  to 
supply  up  to  5.1  mg/30  days  of  water  to 
the  applicant's  bottling  and  canning 
facility  from  existing  Well  Nos.  1.  2.  and 
3.  not  previously  approved  by  the 
Commission.  The  project  is  located  in 
Hamburg  Borough,  Berks  County. 
Pennsylvania. 

6.  Pfizer  Pigments  Inc.  D-87-11.  An 
application  to  modify  a  0.95  mgd 
industrial  waste  treatment  plant  located 
off  Hackett  Avenue  in  the  City  of 
Easton,  Northampton  County, 


Pennsylvania.  The  facility  treats 
wastewater  from  the  applicant's 
pigment  manufacturing  process  only. 
The  applicant  proposes  to  replace 
secondary  settling  ponds  with  dual 
media  pressure  filters.  No  increase  of 
capacity  is  proposed.  Treatment  plant 
effluent  will  continue  to  be  discharged 
to  Bushkill  Creek  at  River  Mile  164.1- 
2.55  through  the  existing  outfall. 

Revised  Proposed  Water  Charging 
Contract  for  the  Philadelphia  Electric 
Company  Limerick  Generating  Station. 
Pursuant  to  the  provisions  of  the 
Delaware  River  Basin  Compact,  DRBC 
Resolution  No.  71-4  and  section  5-3.2  of 
Resolution  No.  74-6,  a  contract  is 
proposed  between  the  Delaware  River 
Basin  Commission  (DRBC)  and  the 
Philadelphia  Electric  Company  (PECO) 
to  provide  an  annual  minimum  payment 
to  the  DRBC  for  the  use  of  water 
withdrawn  from  the  Schuylkill  River  and 
the  East  Branch  of  Perkiomen  Creek  for 
the  consumptive  and  non-consumptive 
water  use  at  the  Limerick  Generating 
Station  in  Pennsylvania.  Based  on 
comments  received  in  connection  with 
the  ordinal  September  17. 1986  hearing 
on  this  contract,  the  proposal  has  been 
revised.  This  hearing  continues  that  of 
September  17. 1986. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett 
concerning  docket-related  questions  and 
Dr.  Richard  Tortoriello  concerning  the 
proposed  PECO  contract.  Persons 
wishiftg  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearing. 
Susan  M.  Weisman. 
Secretary. 
April  7, 1987. 
[FR  Doc.  87-8302  Filed  4-13-87;  8:45  am] 

BtUJNa  COOC  6360-01-M 


DEPARTMENT  OF  ENERGY 

Wetlands  Involvement  Notification  for 
Proposed  Decontamination  Research 
and  Development  Project  Actions  for 
Properties  Located  In  Wayne,  NJ 

agency:  Department  of  Energy. 
action:  Notice  of  Wetlands 
Involvement  and  Opportunity  for 
Comment. 

summary:  The  Department  of  Energy 
proposes  to  conduct  decontamination 
research  and  development  project 
actions  involving  removal  and  control  of 
radioactively  contaminated  materials  on 


properties  in  Wayne.  New  Jersey,  as 
initially  authorized  by  Congress  in  the 
House-Senate  Conference  Report 
accompanying  the  Energy  and  Water 
Development  Appropriations  Act  of 
1984.  Wayne  lies  in  the  northeast  corner 
of  New  Jersey  in  the  western  portion  of 
Wayne  Township  in  Passaic  County, 
approximately  36  km  (22  miles) 
northwest  of  New  York  City.  The  project 
actions  would  involve  the  removal  of 
approximately  10,000  yd  '  of  slightly 
radioactively  contaminated  materials 
from  Sheffield  Brook,  and  a  small 
portion  of  the  Pompton  River  at  its 
confluence  with  Sheffield  Brook.  These 
project  actions  are  necessary  to  remove 
soil  and  sediments  that  contain 
radioactive  contamination  that  exceeds 
the  present  Department  of  Energy 
guidelines.  The  radioactively 
contaminated  material  would  be  placed 
in  interim  storage  on  the  property 
formerly  owned  by  the  W.  R.  Grace 
Company,  located  at  868  Black  Oak 
Ridge  Road.  Wayne,  New  Jersey. 

The  Department  of  Energy  is 
considering  the  following  actions: 

1.  Removal  of  the  radioactively 
contaminated  materials  from  Sheffield 
Brook  west  of  Farmingdale  Road  and 
the  Pompton  River  at  its  confluence  with 
Sheffield  Brook,  and 

2.  Interim  storage  of  the  contaminated 
material  on  the  former  W.  R.  Grace 
property  (not  in  a  wetlands  area). 

In  accordance  with  the  Department  of 
Energy  regulations  for  compliance  with 
floodplain/ wetlands  environmental 
review  requirements  (10  CFR  1022),  the 
Department  of  Energy  is  preparing  a 
wetlands  assessment.  Further 
information  is  available  from  the 
Department  of  Energy  at  the  address 
shown  below.  Public  comment  or 
suggestions  regarding  the  proposed 
activities  In  this  wetlands  area  are 
invited. 

DATE:  Any  comments  are  due  on  or 
before  April  29, 1987. 
ADDRESS:  Written  comments  should  be 
addressed  to:  James  W.  Wagoner  II, 
Division  of  Facility  and  Site 
Decommissioning  Projects  (NE-23], 
Office  of  Remedial  Action  and  Waste 
Technology,  U.S.  Department  of  Energy. 
Washington,  DC.  20545. 

Issued  in  Washington,  DC  on  March  19. 
1987. 

A.  David  Rossin. 
Assistant  Secretary  for  Nuclear  Energy. 

(PR  Doc.  87-8253  Filed  4-13-87;  8:45  am] 
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Office  of  Fossil  Energy;  Coal  Policy 
Committee  of  the  National  Coal 
CouncH 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463,  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  Council. 

Date  and  time:  Tuesday.  May  5. 1987;  2:00 
p.m.  to  6:  p.m. 

Place:  The  Weslin  Hotel,  at  Fountain 
Square.  Cincinnati.  Ohio  45202. 

Contact:  Georgia  A.  Beniamin.  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-23).  Washington.  DC  20545.  Telephone: 
301/353-471 a 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  meeting;  For  the  Committee 
to  discuss  reports  to  be  prepared  by  the 
National  Coal  Council  with  respect  to 
requests  from  the  Secretary  of  Energy  for 
advice,  information,  and  recommendations. 
Tentative  Agenda: 

—Call  to  Order  by  Gerald  Blackmore, 
Chairman 

— Adoption  of  Agenda 

— Report  and  presentation  of  study  results 
by  work  group  chairmen  and  Executive 
Director,  comments  and  discussion 

— Discussion  and  decision  on  disposition  of 
the  reports 

— Discussion  of  any  other  business 
properly  brought  before  the  Committee 

— Public  Comment— 10  Minute  Rule 

— Adjournment 

Public  Participation:  The  meeting  is  open  to 
the  public.  The  Chairman  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Georgia  A.  Benjamin  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Pubhc  Reading  Room, 
Room  1E^190,  Forrestal  Building.  1000 
Independence  Avenue,  SW..  Washington,  DC 
between  9:00  a.m.  and  4flO  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC,  on  April  7,  1987. 
).  Robert  Franklin, 

Deputy  Advisory  Committee,  Management 

Officer. 

[FR  Doc.  87-8254  Filed  4-13-«7;  8:45  amj 
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Federal  Energy  Reguiatory 

Commission 

[Docket  Nos.  ER87-358-000  et  aL] 
Arkansas  Power  &  Ught  Co.  et  aL 

Electric  Rate  and  Corporate 
Regulation  Filings 

April  7. 1987. 

Take  notice  that  the  following  Filings 
have  been  made  with  the  Commission: 

1.  Arkansas  Power  ft  Light  Company 

[Docket  No.  ER87-358-000] 

Take  notice  that  on  March  31. 1987, 
Arkansas  Power  and  Light  Company 
(AH.)  submitted  for  filing  the  Twelfth 
Amendment  to  the  Power  Coordination, 
Interchange  and  Transmission  Service 
Agreement  between  APL  and  Arkansas 
Electric  Coojserative  Corporation 
(AECC).  The  amendment  provides  for  an 
increase  in  capacity  at  seven  delivery 
points,  the  transfer  of  capacity  at  two 
delivery  points  and  the  modification  of 
effective  delivery  dates  for  five  points  of 
delivery. 

APL  requests  that  the  Commission 
waive  any  requirements  with  which  APL 
has  not  already  complied. 

Comment  date:  April  21. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

[Docket  No.  ER87-361-000) 

Take  notice  that  on  April  1,  Boston 
Edison  Company  (Edison)  tendered  for 
filing  a  supplemental  Exhibit  A  to  a 
Service  Agreement  for  Braintree  Electric 
Light  Department  (Braintree),  under  its 
FERC  Electric  Tariff.  Original  Volume 
No.  HI.  Non-Firm  Transmission  Service 
(the  Tariff).  The  Exhibit  A  specifies  the 
amount  and  duration  of  transmission 
service  required  by  Braintree  under  the 
Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates.  March  5. 
1987. 

Edison  states  that  it  has  served  the 
filing  on  Braintree  Electric  Light 
Department  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  April  21. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

3.  The  Cincinnati  Gas  ft  Electric 
Company 

[Docket  No.  ER87-62-000J 

Take  notice  that  on  March  30, 1987. 
The  Cincinnati  Gas  ft  Electric  Company 
(the  Company)  tendered  for  filing  an 
amendment  to  the  change  in  the 


Company's  FERC  Electric  Tarriff,  first 
revised  Volume  No.  1.  Rider  F,  Fuel  Cost 
Adjustment.  Docket  No.  ERa7-62-O00. 

Comment  date:  April  21. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  MSU  System  Services,  Inc. 

[Docket  No.  ER87-55-0001 

Take  notice  the  MSU  System  Services. 
Inc.  ("SSI"),  formerly  Middle  South 
Services.  Inc.  ("MSS ").  as  agent  for 
Arkansas  Power  &  Light  Company 
("AP&L"),  Louisiana  Power  &  Light 
Company  ("LP&L"),  Mississippi  Power  & 
Light  Company  ("MP&L")  and  New 
Orleans  Public  Service  Inc.  ("NOPSF), 
on  February  20. 1987  tendered  for  filing 
an  Amendment  to  a  Letter  Agreement 
between  SSI  and  Oklahoma  Gas  and 
Electric  Company,  revised  to 
incorporate  pricing  provisions  on  energy 
purchased  for  resale  which  comply  with 
Section  35.23  of  the  Commission's 
regulations. 

SSI  requests  an  effective  date  of 
January  1. 1987  for  the  Amendment  and 
for  the  Letter  Agreement  previously  filed 
in  Docket  No.  ER87-55-000.  SSI  requests 
waiver  of  the  Commission's  notice 
requirements  under  Section  35.11  of  the 
Commission's  Regulations. 

Comment  date:  April  21. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company. 
Wisconsin 

[Docket  No.  ER87-359-000| 

Take  notice  that  on  March  31. 1987. 
Northern  States  Power  Company. 
Wisconsin  filed  tariff  changes 
decreasing  its  rates  for  wholesale 
service  by  $405,000  on  an  annual  basis. 
The  Company  requests  waiver  of  the 
prior  notice  requirements  and  an 
effective  date  of  April  1. 1987. 

Comment  date:  April  21. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  SEMASS  Partnership 

[Docket  No.  ER87-357-000| 

Take  notice  that  on  March  30, 1987. 
SEMASS  Partnership  (SEMASS),  a 
qualifying  small  power  production 
facility,  tendered  for  filing  as  an  initial 
rate  schedule  an  executed  Power  Sale 
Agreement  (Agreement)  between 
SEMASS  and  Commonwealth  Electric 
Company  (CEC)  for  a  unit  sale  of 
capacity  and  energy  from  a  solid  waste 
resource  recovery  and  electric 
generating  facility  to  be  located  at 
Rochester.  Massachusetts  (the 
"Facility").  SEMASS  is  subject  to  the 
Commission's  ratemaking  jurisdiction 
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because  its  power  production  capacity 
is  in  excess  of  30  magawatts.  SEMASS 
also  requests  waiver  of  the 
Commission's  regulations  requiring  that 
rate  schedules  be  submitted  no  more 
than  120  days  before  the  rates  are  to 
become  effective,  the  submission  of 
cost-of-service  data,  accounting 
practices,  adjustment  and  certiHcation 
of  accounts  and  reports,  and  other  full 
filing  requirements  not  applicable  to 
qualifying  facilities. 

The  proposed  initial  rate  as  set  forth 
in  the  Agreement  is  established  in  four 
phases:  a  test  power  phase,  a  first-to- 
third  year  phase,  a  third-to-eighteenth 
year  phase,  and  a  post-eighteenth  year 
phase.  The  negotiated  rate  in  each 
phase  is  either  a  formula  based  on 
CEC's  avoided  costs  of  fuel  and  energy, 
a  fixed  rate,  or  the  greater  of  the 
amounts  under  the  fixed  rate  or  formula. 

Copies  of  the  instant  filing  have  been 
served  upon  CEC  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  April  21, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Sycamore  Cogeneration  Company 

(Docket  No.  EL87-27-0001 

Take  notice  that  on  March  31. 1987, 
Sycamore  Cogeneration  Company 
(Sycamore)  tendered  for  filing  its 
Petition  For  a  Declaratory  Order  that 
certain  interconnection  equipment 
which  Sycamore  proposes  to  own  and 
operate  as  a  component  of  its  Sycamore 
Cogeneration  Facility  is  part  of  the 
qualifying  facility  certified  on  April  18. 
1986  by  the  Commission  in  Docket  No. 
QF83-51-000. 

Comment  date:  April  21, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NK.  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kennetli  F.  Plumb. 

Secretary. 

(FR  Doc  87-8261  Filed  4-13-87:  8:45  itm\ 
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[Docket  Nos.  ER87-334-000  at  aL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Bangor  Hydro- 
Electric  Company  et  aL 

April  6, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER87-334-000J 

Take  notice  that  the  Bangor  Hydro- 
Electric  Company  ("BHE")  on  March  26, 
1987,  tendered  an  amendment  to  its 
filing  for  an  initial  rate  schedule,  a  Unit 
Exchange  and  Energy  Banking 
Agreement  ("Agreement")  dated  as  of 
December  23, 1986  among  BHE,  Boston 
Edison  Company  ("BECO"),  and  Down 
East  Peat,  LP.  ("DEF').  For 
administering  the  Agreement,  BHE 
would  receive  approximately  $48,000  per 
year. 

Under  the  Agreement,  beginning  on  or 
after  the  commencement  date  of 
operation  of  the  DEP  Qualifying  Facility 
located  in  Deblois,  Maine,  BHE  will 
mitigate  the  risks  to  DEP  or  revenue 
interruptions  in  DEP's  power  sales 
contract  with  BECO,  which  interruptions 
or  other  cost  penalties  may  otherwise 
result  from  transmission  constraints  on 
the  north-south  transmission  path 
between  DEP's  qualifying  small  power 
production  facility  in  Deblois,  Maine 
and  BECO.  Copies  of  the  filing  have 
been  served  upon  BECO  and  DEP. 
Comment  date:  April  20, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  APS  GROUP-PJM  GROUP 
Interconnection  Agreement 

(Docket  No.  ER87-33&-000J 
(West  Penn  Power  Company,  The 
Potomac  Edison  Company, 
Monongahela  Power  Company. 
(Above  referred  to  collectively  as  the 
APS  Group)). 
(I>ufa4ic  Service  Electric  and  Gas 
Company,  Philadelphia  Electric 
Company,  Petmsylvania  Power  and 
Light  Company,  Baltimore  Gas  and 
Electric  Company,  Jersey  Central 
Power  and  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company, 
Potomac  Electric  Company,  Atlantic 
C  ty  Electric  Company,  Delmarva 


Power  and  Light  Company,  (Above 
referred  to  collectively  as  the  PJM 
Group)). 

Take  notice  that  on  March  24. 1987, 
the  Office  of  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Interconnection 
filed,  on  behalf  of  the  above  listed 
parties  to  the  APS-PJM  Agreement,  that 
Agreement  consisting  of  the  original 
agreement  dated  April  26, 1965.  all 
supplemental  agreements  thereto,  all 
schedules  thereto  currently  in  effect 
except  Schedule  7.05,  and  Schedule  7.06 
superseding  Schedule  7.05  currently  in 
effect. 

The  purpose  of  this  filing  is  to 
supersede  the  current  rate  schedule 
designations  for  the  individual  parties  of 
the  PJM  Group  listed  above  with  a  single 
rate  schedule  designation  for  the  PJM 
Group  and  to  modify  the  Short  Term 
Power  Schedule  as  set  forth  in  Schedule 
7.06.  The  parties  have  requested  an 
effective  date  of  March  30, 1987  for  the 
new  rate  schedule  designation  and 
Schedule  7.06. 

The  modification  to  the  Short  Term 
Power  Schedule  include  the  provision 
for  daily  as  well  as  weekly  reservation; 
ceiling  charges  and  adders  for  power 
generated  by  either  party  provided  the 
total  cost  of  services  supplied  is  not  less 
than  110%  of  the  total  out-of-pocket  cost 
of  supplying  the  Short  Term  Energy: 
ceiling  charges  and  adders  for  power 
transmitted  by  PJM  for  others,  and 
reduction  in  charges  when  transmission 
system  constraints,  unforseen  when  the 
reservation  was  made,  result  in 
curtailment  of  Short  Term  Energy 
deliveries. 

Comment  date:  April  20. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER87-341-000] 

Take  notice  that  on  March  25, 1987. 
the  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  a 
proposed  rate  schedule  pertaining  to  a 
sales  agreement  (Sales  Agreement)  with 
Respect  to  Montville  and  Middletown 
Units  between  CL&P  and  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC)  dated  as  of  July  1, 1986. 

CL&P  states  that  the  rate  schedule 
provides  for  a  sale  to  MMWEC  of 
capacity  and  energy  from  CL&P's 
Montville  Units  Nos.  5  and  6  and 
Middletown  Units  Nos.  2,  3,  and  4  (the 
Units)  during  the  period  November  1, 
1988  to  October  31, 1992.  together  with 
related  transmission  service. 
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CL&P  requests  that  the  Commission 
permit  the  rate  schedule  filed  to  become 
effective  as  of  November  1, 1986. 

CL&P  states  that  the  capacity  charge 
rate  for  the  first  twenty-four  months  for 
the  proposed  service  is  a  negotiated 
rate,  based  on  the  market  price  for  this 
capacity,  and  less  than  the  cost-of- 
service  rate.  The  capacity  charge  for  the 
remainder  of  the  term  is  determined  on 
a  cost-of-service  basis  at  the  time  that 
the  Sales  Agreement  was  executed.  The 
monthly  transmission  charge  rate  is 
equal  to  one-twelfth  of  the  annual 
average  cost  of  transmission  service  on 
the  transmission  systems  of  CL&P  and 
its  affiliated  Northeast  Utilities 
companies  at  the  time  that  the  Sales 
Agreement  was  executed  and  is 
determined  in  accordance  with  section 
13.9  of  the  New  England  Power  Pool 
(NEPOOL)  Agreement  and  the  uniform 
rules  adopted  by  the  NEPOOL  Executive 
Committee.  The  monthly  Transmission 
Charge  is  determined  by  the  product  of 
(i)  the  appropriate  monthly  transmission 
charge  rate  ($/kW-Month)  and  (ii)  the 
number  of  kilowatts  of  winter  capabiUty 
which  MMWEC  is  entitled  to  receive 
during  such  month.  This  charge  is 
reduced  to  give  due  recognition  of  the 
payment  made  by  MMWEC  to 
intervening  systems  providing 
transmission  service  over  Pool 
Transmission  Facilities  for  the  delivery 
of  the  purchase  provided  under  the 
Sales  Agreement.  The  Energy  Charge 
and  the  Station  Service  Energy  Charge 
are  based  on  MMWEC's  portion  of  the 
applicable  fuel  expenses  and  no  special 
cost-of-service  studies  were  made  to 
derive  these  charges. 

CL&P  states  that  the  services  to  be 
provided  under  the  Sales  Agreement  are 
similar  to  the  services  provided  by  CL&P 
pursuant  to  purchase  agreements  with 
UNITIL  Power  Corporation  (FERC  Rate 
Schedule  No.  CL&P  358),  and  with 
Boston  Edison  Company  (FERC  Rate 
Schedule  No.  CL&P  369. 

CL&P  states  that  a  copy  of  this  filing 
has  been  mailed  to  MMWEC,  Ludlow, 
MA. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Part  35  of  the 
Commission's.  Regulations. 

Comment  date:  April  20, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Power  Company 

[Docket  No.  ER87-343-000] 

Take  notice  that  Consumers  Power 
Company  (Consumers  Power)  on  March 
26, 1987  tendered  for  filing  a  Letter 
Agreement  dates  December  23, 1986 
between  Consumers  Power  and 
Commonwealth  Edison  Company 


(Commonwealth)  which  redetermines 
the  fixed  charge  factor  applicable  to 
transactions  under  the  "Agreement  for 
Sale  of  Portion  of  Generating  Capability 
of  Ludington  Pumped  Storage  Plant  by 
Consumers  Power  Company  to 
Commonwealth  Edison  Company," 
dated  June  1, 1971  as  amended  through 
Amendment  No.  3  date  July  1, 1985 
(Agreement),  denoted  Consumers  Power 
Company  Rate  Schedule  FPC  (now 
FERC)  No.  28.  Consumers  Power  states 
that  the  fixed  charge  factor  was 
redetermined  pursuant  to  the  terms  of 
the  Agreement  and  does  not  amend  the 
Agreement. 

Consumers  Power  States  that  the 
Letter  Agreement  reduces  the  fixed 
charge  factor  from  14.582%  to  13.527%  on 
and  after  January  1, 1987.  Consumers 
Power  states  that  the  Tax  Reform  Act  of 
1986,  effective  January  1, 1987  reduces 
the  effective  corporate  income  tax  rate 
from  46%  to  40%;  the  effect  of  this  was  a 
reduction  of  1.045%  in  the  fixed  charge 
factor. 

Consumers  Power  states  the  fixed 
charge  factor  is  subject  to  further 
redeterminations  during  the  term  of  the 
agreement  in  accordance  with  section 
4.2  thereof. 

Consumers  Power  states  that  copies 
of  the  filing  were  served  on 
Commonwealth,  The  Detroit  Edison 
Company  and  on  the  Michigan  Public 
Service  Commission. 

Consumers  Power  requests  waiver  of 
the  notice  requirements  to  permit  an 
effective  date  of  January  1, 1987  for  the 
13.537%  fixed  charge  rate. 

Comment  date:  April  20, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

[Docket  No.  ER87-346-000] 

Take  notice  that  on  March  27, 1987, 
Idaho  Power  Company  (Idaho  Power)  of 
Boise,  Idaho,  submitted  for  filing  as  an 
initial  rate  schedule,  the  following 
Agreements,  which  have  been  executed 
by  Idaho  Power  and  Utah  Power  &  Light 
Company  (Utah  Power): 
Agreement  for  Interconnection  and 

Transmission  Services,  Dated  March 

19, 1982 
Amendment  No.  1  to  the  Agreement  for 

Interconnection  and  Transmission 

Services,  Idaho  Power  Company-Utah 

Power  &  Light  Company,  Dated 

August  17, 1982 

The  March  19, 1982  Agreement 
estabhshes  an  additional  point  of 
interconnection  between  Utah  Power 
and  Idaho  Power  at  Idaho  Power's 
Borah  Substation  in  Idaho,  provided  for 
construction  of  certain  transmission  and 
switchyard  facilities  and  defined 


ownership  of  facilities,  and  provides 
Utah  Power  certain  wheeling  rights. 

The  August  17, 1982  Amendment 
redefined  ownership  of  certain 
interconnection  facilities. 

Idaho  Power  states  that  the  filing 
includes  an  amendment  to  Exhibit  A  of 
the  March  19, 1982  Agreement  which 
removes  the  automatic  rate  of  return 
adjustment  provisions  in  compliance 
with  current  Commission  policy. 

Idaho  Power  requests  that  the 
requirements  of  prior  notice  be  waived 
for  an  effective  date  of  March  19, 1982. 

Idaho  Power  states  that  it  has  served 
copies  of  its  filing  on  Utah  Power  and  on 
the  pubhc  utilities  commissions  of  the 
states  of  Idaho,  Utah  and  Wyoming. 

Comment  date:  April  20, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Company 

[Docket  No.  ER87-347-000J 

Take  notice  that  on  March  27, 1987. 
Idaho  Power  Company  (Idaho  Power)  of 
Boise,  Idaho,  submitted  for  filing  as  an 
initial  rate  schedule,  the  following 
Agreements,  which  have  been  executed 
by  Idaho  Power  and  Sierra  Pacific 
Power  Company  (Sierra  Pacific): 

Idaho  Power  Company,  Sierra  Pacific 
Power  Company,  Interconnection 
Agreement,  Dated  September  1, 1976 

Idaho  Power  Company,  Sierra  Pacific 
Power  Company  Interconnection  and 
Transmission  Services  Agreement, 
Dated  May  29, 1981 

The  September  1, 1976  Agreement  was 
to  provide  for  an  interconnecting 
transmission  line  between  the  Idaho 
Power  and  Sierra  Pacific  systems  over 
which  sales,  exchanges  and  other 
transfer  of  power  and  energy  and  to 
provide  for  transmission  capacity  in 
Idaho  Power's  system  for  certain  firm 
purchases  of  power  and  energy  by 
Sierra  Pacific  from  Utah  Power  &  Light 
Company.  However,  the  anticipated 
transmission  line  was  never 
constructed,  and  the  September  1, 1976 
Agreement  was  cancelled  and 
superseded  by  the  Interconnection  and 
Transmission  Services  Agreement  dated 
May  29, 1981.  No  charges  or  services 
were  made  or  provided  under  the 
September  1, 1976  Agreement. 

The  May  29, 1981  Agreement  provides 
for  an  interconnecting  transmission  line 
between  the  Idaho  Power  and  Sierra 
Pacific  systems  over  which  Idaho 
Power's  share  of  the  Valmy  Project  in 
northern  Nevada  may  be  transmitted 
and  other  transfers  of  power  and  energy 
may  be  made  as  the  parties  may 
hereafter  agree,  and  to  provide  for 
transmission  capacity  in  Idaho  Power's 
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system  for  those  purchases  of  power 
and  energy  by  Sierra  Pacific  from  Utah 
Power  &  Light  Company  referred  to  in 
the  May  29, 1981  agreement. 

Idaho  Power  states  that  the  filing 
includes  an  amendment  to  Paragraph 
5.5A.3  of  the  May  29. 1981  Agreement 
which  removes  the  automatic  rate  of 
return  adjustment  provisions  in 
compliance  with  current  Commission 
policy. 

Idaho  Power  requests  that  the 
requirements  of  prior  notice  be  waived 
for  an  effective  date  of  May  29. 1980,  the 
date  of  commercial  operation  of  the 
Interconnecting  Line  and  of  the  date  of 
the  initial  charges  by  Idaho  Power  under 
the  May  29. 1981  Agreement. 

Idaho  Power  states  that  it  has  served 
copies  of  its  filing  on  Sierra  Pacific  and 
on  the  public  utilities  commissions  of 
the  states  of  Idaho,  Nevada,  California 
and  Oregon. 

Comment  date:  April  20, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Mississippi  Power  Company 

IDocket  No.  ER87-344-0001 

Take  notice  the  Mississippi  Power 
Company  ("MPC")  on  March  24, 1987, 
tendered  for  filing  proposed  changes  as 
supplements  to  certain  designated 
sheets  of  its  FERC  Electric  Service  Tariff 
Original  Volume  No.  1.  No  change  in  the 
level  of  rate  in  the  existing  tariff  is 
involved.  The  supplements  tendered  for 
filing  consist  of  changes  in  language 
made  necessary  because  portions  of  the 
existing  tariff  specifically  idenfity  co- 
operative electric  power  associations  as 
the  parties  to  whom  the  tariff  applies. 
The  tendered  supplements  are  for  the 
purpose  of  making  provisions  of  the 
existing  tariff  applicable  to  wholesale 
service  to  the  City  of  Collins, 
Mississippi,  the  first  municipality  to  be 
served  at  wholesale  by  MRC,  and  to 
delete,  as  to  the  City  of  Collins,  certain 
tariff  provisions  relevant  only  to  existing 
co-operative  customers. 

Copies  of  the  filing  were  served  upon 
MPC's  jurisidictional  customers  and  the 
Mississippi  Public  Service  Commission. 

Comment  date:  April  20. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Portland  General  Electric  Company 

IDocket  No.  ER87-34O-O0O) 

Take  notice  that  on  March  24. 1987. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  its  revised 
Average  System  Cost  (ASC)  which 
refiects  PGE's  Power  Cost  Adjustment 
(PCA)  rate  change  which  became 


effective  with  meter  readings  on  and 
after  July  31, 1986.  This  filing  includes  a 
revised  Schedule  4  to  Appendix  1. 
exhibit  C  of  the  Residental  Purchase  and 
Sale  Agreement  along  with  the 
authorization  of  implement  this  rate 
change  from  the  Public  Utility 
Commission  of  Oregon. 

PGE  states  that  the  filing  shows  that 
the  third  quarter  PCA  adjustment  to  the 
current  base  ASC  is  1.90  mills/kWh 
credit,  which  when  added  with  the  base 
ASC  reiults  in  a  net  ASC  rate  effective 
for  this  period. 

Comment  date:  April  20. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  aid  of  this  document. 

9.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER87-36O-O00| 

Take  notice  that  on  March  31. 1987. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  new  service 
schedules  to  the  PNM-Plains  Electric 
Generation  and  Transmission 
Cooperative.  Inc.  (Plains)  Master 
Interconnection  Agreement, 
amendments  to  existing  service 
schedides  to  the  PNM-Plains  Master 
Interconnection  Agreement,  amendment 
to  the  existing  PNM-Plains  Electric 
Service  Agreement,  and  an  amendment 
to  an  existing  PNM-Texas-New  Mexico 
Power  Company  (TNP)  Interconnection 
Agreement.  These  agreements  were 
entered  into  as  a  result  of  Principles  of 
Transmission  Service  between  PNM  and 
Plains  dated  December  20. 1984,  as 
modified  by  Restated  Principles  of 
Transmission  Service  between  PNM  and 
Plains  dated  September  15, 1988. 

The  reasons  for  the  changes  submitted 
are  to  modify  the  terms  and  conditions 
under  which  PNM  has  been  providing 
transmission  seervices  to  Plains  related 
to  Unit  1  of  Plains"  Escalante  Generating 
Station;  to  set  forth  new  terms  and 
conditions  by  which  PNM  provides 
Plains  with  electric  service  and  ancillary 
transmission  service  under  the  PNM- 
Plains  Agreement  for  Electric  Service;  to 
modify  certain  PNM-TNP  arrangments 
for  the  provision  of  service  to  Plains  at 
the  Hidalog  Switching  Station;  and  to 
modify  the  terms  and  conditions  under 
which  Plains  provides  transmission 
service  to  PNM's  Clayton  Division. 

Copies  of  the  filing  were  served  upon 
Plains,  TNP  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  April  20. 1967,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  The  Toledo  Edison  Company 

(Docket  No.  ER87-336-O001 

Take  notice  that  on  March  23. 1987, 
The  Toledo  Edison  Company  ("Toledo 
Edison")  tendered  for  filing  a  Resale 
Service  Rate  Agreement  effective  as  of 
October  1, 1986  between  Toledo  Edison 
and  Southeastern  Michigan  Rural 
Electric  Cooperative  ("Southeastern 
Michigan"). 

Toledo  Edison  states  that 
Southeastern  Michigan  presently 
purchases  firm  power  up  to  its  FERC 
Electric  Tralff,  Original  Volume  No.  1. 
Under  the  Resale  Service  Rate 
Agreement,  Toledo  Edison  will  sell  to 
Southeastern  Michigan  all  of  the  power 
and  energy  needed  by  Southeastern 
Michigan  to  serve  its  requirements. 

Toledo  Edison  states  that  the  rate  set 
forth  in  the  Resale  Service  Rate 
Agreement  is  a  negotiated  rate  between 
Toledo  Edison  and  Southeastern 
Michigan.  The  charges  under  the  Resale 
Service  Rate  Agreement  reOect  an 
increase  in  the  monthly  minimum  bill 
from  200  KVA  to  700  KVA  in  the  first 
three  years  of  the  Agreement.  Based  on 
the  twelve  months  ending  September 
1986,  Toledo  Edison  would  have 
received  $22,471  less  from  Southeastern 
Michigan  if  service  has  been  rendered 
under  the  FERC  Electric  Tariff.  Toledo 
Edison  also  states  that  the  Resale 
Service  Rate  Agreement  will  help 
Southeastern  Michigan  become 
competitive  in  its  source  of  power. 

Toledo  Edison  has  requested  waiver 
of  certain  provisions  of  the 
Commission's  regulations  in  order  to 
permit  the  Resale  Service  Rate 
Agreement  to  be  made  effective  without 
suspension  or  modification  on  October 
1, 1986. 

Comment  date:  April  20, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  VEPCo-PJM  Group  Interconnection 
Agreement 

(Docket  No.  ERB7-348-^X)0) 

(Virginia  Electric  and  Power  Company, 
(referred  to  as  VEPCo)]. 

(Public  Service  Electric  and  Gas 
Company,  Philadelphia  Electric 
Company,  Pennsylvania  Power  & 
Light  Company,  Baltimore  Gas  and 
Electric  Company,  Jersey  Central 
Power  &  Light  Company,  Metropolitan 
Edison  Company,  Pennsylvania 
Electric  Company,  Potomac  Electric 
Power  Company,  Atlantic  City 
Electric  Compamy,  Delmarva  Power  & 
Light  Company,  (Above  referred  to 
collectively  as  the  PJM  Group)). 
Take  notice  that  on  March  26, 1987. 


the  Office  of  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Interconnection 
filed,  on  behalf  of  the  above  listed 
parties  to  the  VEPCo-PJM  Agreement, 
the  Agreement  consisting  of  the  original 
agreement  dated  September  30, 1965,  all 
supplemental  agreements  thereto,  all 
schedules  thereto  currently  in  effect 
except  Schedule  7.04,  and  Schedule  7.05 
superseding  Schedule  7.04  currently  in 
effect. 

The  purpose  of  this  filing  is  to 
supersede  the  current  rate  schedule 
designations  for  the  individual  parties  of 
the  PJM  Group  listed  above  with  a  single 
rate  schedule  designation  for  the  PJM 
Group  and  to  modify  the  Short  Term 
Power  Schedule  as  set  forth  in  Schedule 
7.05.  The  parties  have  requested  an 
effective  date  of  March  30, 1987  for  the 
new  rate  schedule  designation  and 
Schedule  7.05. 

The  modifications  to  the  Short  Term 
Power  Schedule  include  the  provision 
for  daily  as  well  as  weekly  reservations; 
ceiling  charges  and  adders  for  power 
generated  by  either  party  provided  the 
total  cost  of  services  supplied  in  not  less 
than  110%  of  the  total  out-of-pocket  cost 
of  supplying  the  Short  Term  Energy; 
ceiling  charges  and  adders  for  power 
transmitted  by  VEPCo  for  others;  new 
fixed  rates  for  power  transmitted  system 
constraints,  unforeseen  when  the 
reservation  was  made,  result  in 
curtailment  of  Short  Term  Energy 
deliveries. 

Comment  date:  April  20, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-8259  Filed  4-13-87:  8:45  am] 
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[Docket  Nos.  QF67-337-000  et  al.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
Albany  Cogeneration  Associates  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragaph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Cor.imission. 

1.  Albany  Cogeneration  Associates 

(Docket  No.  QF87-337-O001 
April  7, 1987. 

On  March  25, 1987,  Albany 
Cogeneration  Associates  (Applicant),  of 
One  City  Square,  330  Broadway, 
Albany,  New  York  12207,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Albany 
County,  New  York.  The  facility  will 
consist  of  two  identical  power/heat 
recovery  trains,  each  consisting  of  a 
combustion  turbine  generating  unit,  a 
duct  burner  for  supplementary  firing  and 
a  heat  recovery-heat  exchanger  for 
heating  process  hot  water.  Thermal 
energy  recovered  from  the  facility  will 
be  used  for  space  and  process  heating. 
The  electric  power  production  capacity 
will  be  8.8  MW.  The  primary  energy 
source  will  be  natural  gas.  Installation 
of  the  facility  is  scheduled  to  begin  on 
May  1, 1987. 

2.  Chowchilla  Biomass  Power  Plant 
Associates  Limited  Partnership 

(Docket  No.  QF87-336-000J 

On  March  25, 1987.  Chowchilla 
Biomass  Power  Plant  Associates  Limited 
Partnership  (Applicant),  of  California 
Agricultural  Power  Company,  Inc., 
General  Partner,  1581  Cummins  Drive, 
Suite  141-A,  Modesto,  California  95352. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  in  Chowchilla.  California 
and  will  consist  of  a  waterwall  steam 
generator  and  a  steam  turbine  generator. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  8.8  MW. 
The  primary  source  of  energy  will  be 
biomass  in  the  form  of  com  stalks, 
cotton  stalks,  and  orchard  prunings. 


3.  Cogent  Energy  Company 

(Docket  No.  QF86-523-001 ) 
April  8, 1987 

On  March  25. 1987,  Cogent  Energy 
Company  (Applicant),  of  Four  Gateway 
Center,  Pittsburgh.  Pennsylvania  15222, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  was  originally  certified  as  e 
qualifying  196.4  MW  cogeneration 
facility  on  July  3, 1986  (Docket  No. 
QF86-523-000,  36  FERC  T162.013  (1986)). 
The  application  for  recertification 
requests  that  an  extraction/condensing 
turbine  generator  be  added  to  the 
facility  and  the  qualifying  net  electric 
power  production  capacity  for  the 
facility  be  reduced  from  196.4  MW  to 
190.2MW. 

4.  Southwest  Texas  State  University 

(Docket  No.  QF87-341-000| 
April  8, 1987. 

On  March  27, 1987,  Southwest  Texas 
State  University  (Applicant),  of  Texas 
State  University,  P.O.  Box  1002.  SWTSU 
Station.  San  Marcos.  Texas  78666 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  San  Marcos, 
Texas  and  will  consist  of  a  reciprocating 
engine  generator  and  a  heat  recovery 
steam  generator.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  5,925  kW.  The  primary  source  of 
energy  will  be  natural  gas.  Construction 
of  the  facility  will  begin  in  September 
1987. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  Hie  with  the 

Commission  and  are  available  for  public 

inspection 

Kenneth  F.  Phimb, 

Secretary. 

|FR  Doc.  87-6257  Filed  4-13-87;  &«  an) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3ias-S) 

Science  Advisory  Board, 
Envlronmertfal  Effects,  Transport  and 
Fate  Commtttee,  Munk:ipal  Waste 
Combustion  Review  Subcommittee, 
Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  notice  is 
hereby  given  that  the  Municipal  Waste 
Combustion  Review  Subcommittee  of 
the  Science  Advisory  Board's 
Environmental  Effects,  Transport  and 
Fate  Committee  will  convene  for  a  two 
day  meeting.  The  meeting  will  begin  at 
9:00  a.m.  on  April  30, 1987  in  the 
Mayflower  Room  of  the  Bellevue  Hotel, 
505  Geary  Street,  San  Francisco, 
California,  and  will  adjourn  at 
approximately  5:00  p.m.  on  May  1. 
The  purpose  of  the  meeting  is  to 
continue  with  a  review  of  a  series  of 
scientific  issues  related  to  municipal 
waste  incineration.  Three  documents 
are  currently  in  preparation  by  the 
Subcommittee,  each  addressing  different 
topics  related  to  municipal  waste 
combustion.  These  documents 
respectively  focus  on  (1)  a  risk 
assessment  methodology  for  municipal 
waste  combustor  emissions,  (2)  a 
summary  of  the  state  of  technology  and 
the  scientific  issues  involved,  and  (3)  a 
research  plan  for  municipal  waste 
combustion.  The  reviews  are  in  various 
stages  of  completion,  and  various 
degrees  of  Subcommittee  consensus 
have  been  attained.  This  meeting  will 
achieve  consensus,  bring  documents 
closer  to  completion,  and  thereby,  will 
bring  sharper  focus  to  defining  the 
scientific  issues  pertinent  to  municipal 
waste  combustion. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend, 
present  information  to  the 
subcommittee,  or  obtain  further 
information  concerning  the  meeting 
should  contact  Ms.  Janis  Kurtz, 
Executive  Secretary,  or  Mrs.  Lutithia 
Barbee,  Staff  Secretary,  Environmental 
Effects,  Transport  and  Fate  Committee, 
Science  Advisory  Board  (A-lOlF),  U.S. 
EPA,  401  M  Street.  SW.,  Washington. 


DC  2046(X  telephone:  (202)  382-2552  or 
FTS  8-382-2552.  Written  comments  will 
be  accepted,  and  can  be  sent  to  M&. 
Kurt2  at  the  above  address.  Persons 
interested  in  making  statements  before 
the  Committee  must  contact  Ms.  Kurtz 
at  the  above  address  no  later  than  April 
27, 1987  in  order  to  be  assured  of  space 
on  the  agenda. 

Dated:  April  7, 1887. 
Terry  F.  Yam, 

Director,  Science  Advisory  Board. 

[FR  Doc.  87-8279  Filed  4-13-87;  8:45  am] 
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[FflL-3ia6-9] 

Science  Advisory  Board, 
Enviroranentai  Health  Committee, 
Halogenated  Organics  Subcommittee, 
Open  Meeting 

Amended  Notice:  Correction  in  Location 
of  the  Meeting  to  Earlier  Notice 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  one-day  meeting  of  the 
Halogenated  Organics  Subcommittee  of 
the  Environmental  Health  Committee  of 
the  Science  Advisory  Board  will  be  held 
on  Monday,  April  20, 1987,  at  the  U.S. 
Environmental  Protection  Agency, 
Region  7.  726  Minnesota  Avenue. 
Kansas  City.  Kansas  66103.  The  meeting 
will  start  at  9:00  a.m.  and  adjourn  no 
later  than  5:00  p.m.  The  information 
supersedes  an  earlier  notice  in  the 
Federal  Register  of  March  31  (52  FR 
10262)  announcing  a  different  location. 

The  principal  purpose  of  the  meeting 
will  be  to  review  the  scientific  adequacy 
of  the  Final  Draft  Criteria  Document  for 
Ortho-Dichlorobenzene,  Meta- 
Dichlorobenze,  Para-Dichlorobenzene, 
February,  1987  prepared  by  the  Criteria 
and  Standards  Division  in  the  Office  of 
Drinking  Water,  U.S.  Environmental 
Protection  Agency.  To  obtain  copies  of 
(or  further  information  about)  the  draft 
document,  write  to  Dr.  Edward  Ohanion, 
Criteria  and  Standards  Division  [WH- 
550D1,  U.S.  EPA,  401  M  Street,  SW., 
Washii^ton,  DC  20460,  or  call  (202)  382- 
7571. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
desiring  to  attend  or  to  provide 
comments  to  the  Subcommittee  should 
contact  either  Dr.  Terry  F.  Yosie. 
Director.  Science  Advisory  Board  or 
Mrs.  Joanna  Foellmer  located  at  401 
Street.  SW.,  Washington,  DC  20460  or 
call  (202)  382-^126  by  c.o.b.  April  16, 
1987. 


Dated:  April  9, 1987. 
Teiry  F.  Yosie, 

Director,  Science  Advisory  Board. 

[FR  Doc.  87-«2«0  Filed  4-13-87;  8:45  am) 
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[OW-10-FRL-8185-71 

General  NPOES  Permit  for 
Concentrated  Animal  Feeding 
Operations  in  the  State  of  Idaho 

agency:  Environmental  Protection 
Agency,  Region  10. 
ACTION:  Notice  of  issuance  of  final 
general  NPDES  permits^ 

StMHMARY:  On  May  9, 1986  (51  FR  17236) 
EPA  published  notification  of  the 
proposed  General  NPDES  Permit  for 
concentrated  animal  feeding  operations 
in  Idaho.  During  the  public  comment 
period  which  ended  September  30, 1986, 
EPA  held  four  hearings  and  two 
workshops  and  received  many  letters  of 
comment.  All  written  comments  and 
oral  testimony  received  during  the 
pubhc  comment  period  have  been 
reviewed  and  considered  in  preparation 
of  the  final  general  permit. 
EFFECTIVE  DATE:  This  General  NPDES 
Permit  shall  become  effective  May  14. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Harder,  U.S.  Environmental 
Protection  Agency.  Region  10.  Water 
Permits  and  Compliance  Branch.  WD- 
134, 1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  442-1669  or  FTS 
399-1669. 

SUPPLEMENTARY  INFORMATION:  On  May 
9, 1986,  EPA  published  a  notice  in  the 
Federal  Register  of  the  availability  of 
this  general  permit.  During  the  public 
comment  period  which  ended 
September  30, 1986,  EPA  held  four 
hearings  and  two  workshops.  Over  130 
letters  of  comment  were  received  and 
more  than  50  people  presented  oral 
testimony  at  the  hearings. 

Public  hearings  were  held  July  14-17, 
1986,  in  Moscow,  Boise.  Twin  Falls,  and 
Pocatello,  where  numerous  individuals 
presented  oral  comments.  Comments 
received  from  the  public  prompted 
reconsideration  of  several  proposed 
permit  requirements.  As  a  result,  some 
tentative  changes  to  the  permit  were 
made  and  presented  at  workshops  held 
September  17  and  18. 1986,  in  Twin  Falls 
and  Boise. 

All  written  comments  and  oral 
testimony  received  the  public  comment 
period  have  been  reviewed  and 
considered  in  preparation  of  the  final 
general  permit.  Several  changes  were 
made  to  the  permit  as  a  result  of  these 
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comments.  The  Agency's  Response  to 
Comments  published  below  addresses 
all  significant  comments  received  and 
supplements  the  Fact  Sheet  which 
provides  the  basis  for  the  general 
permit.  The  original  Fact  Sheet  was 
published  with  the  proposed  general 
permit  in  the  Federal  Register  (51  FR 
17236,  May  9, 1986)  and  is  incorporated 
here  by  reference. 

The  final  general  permit  is  published 
below.  The  permit  will  become  effective 
on  May  14. 1987,  and  will  have  a  term  of 
five  years. 

Response  to  Comments 

1.  Comments:  The  permit  improperly 
applies  the  guidelines  (40  CFR  Part  412) 
to  smaller  feedlots.  Best  professional 
judgment  could  have  been  used  to 
support  these  standards  for  the  smaller 
feedlots,  but  this  was  not  the  basis  as  is 
described  in  the  Fact  Sheet.  The  permit 
should  therefore  not  cover  such 
facilities. 

Response:  The  Clean  Water  Act 
requires  facilities  that  discharge 
pollutants  to  waters  of  the  United  States 
to  have  NPDES  permits.  Permit  limits 
are  based  on  nationally  promulgated 
guidelines,  treatment  achievable  using 
available  technology,  or  specific  water 
quality  needs.  Part  IV.A.3.C.  of  the  Fact 
Sheet  explains  this  support  for  the 
permit: 

Effluent  limitations  and  requirements  for  all 
conTined  animal  feeding  operations  (CAFOs) 
covered  by  this  general  permit  are  identical. 
They  are  supported  by  the  promulgated 
guidelines  (40  CFR  412.13),  best  management 
practices  (BMPs),  the  water  quality 
assessment,  and  other  requirements. 

More  specifically,  requirements 
concerning  the  retention  of  runoff  from 
the  25-year  24-hour  rainfall  event  and 
process  generated  wastewater  by 
operations  confining  1,000  or  more 
animal  units  are  based  on  the 
promulgated  guidelines  (40  CFR  Part 
412).  The  requirement  for  fences  on 
operations  of  all  sizes  is  based  on  Idaho 
Code  Section  18-4301  which  prohibits 
the  discharge  of  filth  or  other  materials 
or  obstruction  to  the  free  flow  of  wafer. 

Retention  of  snowmelt  runoff  for  these 
same  operations  is  based  on  the  water 
quality  and  environmental  assessments 
conducted  for  this  permit.  These  studies 
discuss  water  quality  problems 
associated  with  discharges  resulting 
from  snowmelt  runoff,  such  as  excess 
nutrients,  fecal  coliform  bacteria, 
floating,  suspended,  or  submerged 
matter,  and  oxygen-demanding 
materials.  The  water  quality  assessment 
shows  that  fecal  coliform  levels  in 
runoff  waters  from  Idaho  feeding 
operations  have  been  observed  as  high 
as  500,000/lOOml.  This  concentration 


exceeds  both  state  and  federal 
standards.  Idaho  Water  Quality 
Standards  (16  IDAPA  1-12250.01)  sets 
limits  of  500/100  ml  as  a  maximum  at 
any  time,  200/100  ml  in  10%  of  all 
samples  taken  in  any  month,  and  a 
geometric  mean  of  50/100  ml  based  on  a 
minimum  of  five  samples  taken  in  any 
30-day  period.  Federal  standards 
include  a  log  mean  of  200/100  ml  based 
on  a  minimum  of  five  samples  taken 
during  a  month  and  400/100  ml  in  10%  of 
the  samples  taken  in  any  30-day  period. 
EPA  has,  after  careful  analysis, 
determined  that  runoff  from  snowmelt 
can  violate  standards  and  must 
therefore  be  contained. 

Operations  confining  300  or  more 
animal  units  are  required  to  be  covered 
by  NPDES  permits  pursuant  to  40  CFR 
122.23,  Appendix  B.  Since  no  guidelines 
have  been  promulgated  for  these 
operations,  permit  limitations  are 
requirements  must  be  based  on  water 
quality  concerns  or  an  analysis  of  the 
limits  that  can  be  achieved  using  the 
best  available  technology.  The 
environmental  assessment  discusses 
both  methods  for  establishing  permit 
limitations. 

Retention  of  runoff  from  the  25-year 
24-hour  rainfall  event  and  process 
generated  wastewater  is  being  required 
for  operations  confining  300  or  more 
animal  units  based  on  best  professional 
judgment  regarding  the  best  available 
technology  economically  achievable. 
Requirements  for  these  smaller 
operations  concerning  snowmelt  runoff 
and  the  installation  of  fences  are  the 
same  as  those  for  operations  confining 
greater  than  1,000  animal  units  and  are 
based  on  state  and  federal  water  quality 
standards. 

The  environmental  assessment 
examined  the  costs  involved  with 
applying  the  promulgated  guidelines  for 
facilities  confining  greater  than  1000, 
animal  units  to  those  confining  fewer 
animals.  Many  different  technologies 
were  evaluated,  including  land 
application,  dehydration,  composting, 
oxidation  ditches,  runoff  control 
systems,  lagoons,  and  activated  sludge 
systems.  Costs  and  impacts  to  the 
operators  were  examined  for  each 
alternative.  Runoff  control  systems  and 
lagoons  were  found  to  be  the  least 
expensive  to  install  and  maintain. 

The  major  cost  associated  with  runoff 
and  waste  control  is  the  construction  of 
holding  ponds.  Holding  ponds  are 
commonly  used  by  feeding  operations 
nationwide.  Low  labor  requirements,  a 
reduction  of  fly  problems,  and  long-term 
storage  that  allows  field  spreading  at 
appropriate  time  are  some  of  the 
advantages  associated  with  this  system. 
Additionally,  grass  infiltration  areas. 


diversion  structures,  and  management 
practices  can  be  used  to  decrease  or 
eliminate  costs.  A  partial  budget  for 
evaluating  the  costs  and  returns  of  such 
a  system  was  presented  in  the 
assessment  and  included  capital 
outlays,  fixed  and  variable  costs, 
operating  costs,  and  possible  retui^. 
TTie  net  costs  incurred  by  this  treatment 
system  are  considered  to  be  affordable. 

Many  costs  associated  with  treatment 
alternatives  vary  between  operations 
due  to  site-specific  factors.  These 
factors  include  location  of  surface 
water,  land  slope,  surface  drainage 
patterns,  climate,  vegetation,  soil  types, 
and  erosion  potential.  The  assessment 
explains,  however,  that  established 
operations  on  sites  with  poor  physical 
characteristics  can  benefit  from  the  use 
of  management  practices  to  reduce 
elevated  treatment  costs. 

Frequency  and  method  of  manure 
removal  can  significantly  affect  total 
wasteload  and  costs  associated  with  its 
treatment.  Stockpiling  of  manure  in 
areas  protected  &om  rainfall  is  another 
management  practice  that  will 
additionally  reduce  total  costs  for  the 
operator.  Other  practices  that  can  be 
used  for  this  purpose  include  installing 
diversion  structures  and  planting 
vegetation  strips  to  reduce  total  runoff, 
and  solids  separation  prior  to 
containment  in  a  lagoon. 

Economic  returns  from  waste 
treatment  have  also  been  found  to 
reduce  costs  to  the  operator,  such  as 
applying  manure  to  the  land  for  use  as  a 
fertilizer  and  soil  conditioner.  A 
comparison  of  annual  costs  and  returns 
from  alternative  waste  management 
systems  was  presented  in  the 
environmental  assessment.  Greater 
detail  is  provided  and  consideration  is 
made  for  different  herd  sizes  and 
management  systems. 

The  draft  general  permit  that  was 
proposed  May  9. 1986.  included 
coverage  for  feeding  operations 
confining  fewer  than  300  animal  units  if 
they  were  determined,  from  an  on-site 
inspection,  to  be  significant  contributors 
of  pollution.  Numerous  comments 
received  during  the  public  notice  period 
objected  to  automatic  coverage  of  these 
smallest  operations  under  a  permit 
perceived  to  be  primarily  designed  for 
the  larger  operations.  Many  people  felt 
the  costs  were  disproportionate  to  be 
pollution  caused  by  these  facilities. 

EPA  agrees  that  automatic  coverage 
of  facilities  confining  fewer  than  300 
animal  units  under  this  general  permit 
may  be  overly  restrictive.  As  a  result  of 
these  comments.  EPA  has  changed  the 
applicability  section  of  the  permit  to 
exclude  these  smaller  operations.  EPA 


BEST  COPY  AVAILABLE 


12054 


Federal  Register  /  Vol.  52,  No.  71  /  Tuesday.  April  14.  1987  /  Notices 


has  retained  in  this  section,  however, 
the  opportunity  for  operators,  who  have 
been  designated  as  signiHcant 
contributors  of  pollutants,  to  be  covered 
by  the  general  permit  if  they  so  choose. 
In  this  way,  individual  permits 
containing  different  requirements  may 
be  written  for  small  facilities  or,  at  the 
discretion  of  the  operator,  authorization 
may  be  granted  for  discharging  under 
the  general  permit. 

2.  Comment:  Retention  of  runoff  from 
three  inches  of  snowmelt  should  not  be 
required  for  all  locations  in  Idaho.  The 
amount  of  winter  precipitation  varies 
greatly  throughout  Idaho  and  this  should 
be  considered.  Additionally,  in  south 
central  Idaho,  evaporation  values  are 
higher  which  reduce  the  amount  of 
snowmelt  running  off  the  land.  Surface 
retention  of  melted  snow  should  also  be 
considered. 

Response:  Retention  of  runoff  from 
three  inches  of  snowmelt  was  required 
in  the  draft  general  permit  based  on  the 
amount  of  runoff  expected  from  a 
winter's-worth  of  snowfall  after 
evaporation  and  other  factors  were 
taken  into  account.  Treatment  for  all 
winter  runoff  was  required  based  on  the 
practical  restrictions  of  applying 
wastewaters  to  the  land  when  the 
ground  was  frozen.  Frost  commonly 
extends  one  to  two  feet  deep  in  the  soil 
mantle  during  this  time  throughout  the 
state.  In  addition,  thawing  does  not 
usually  occur  until  after  at  least  six  days 
of  warming  temperatures.  This  generally 
prevents  land  application  of  solids  and 
wastewaters  during  the  winter  months. 
Additionally,  antecedent  soil  moisture 
conditions  may  cause  wastewaters 
pumped  onto  fields  to  immediately  run 
off. 

Many  comments  were  received 
objecting  to  this  requirement  on  the 
basis  that  it  was  inappropriate  due  to 
varying  climatic  patterns  throughout  the 
state.  EPA  has  changed  this  requirement 
of  the  permit  to  allow  permittees  to 
either  design  treatment  facilities  to 
accommodate  runoff  from  three  inches 
of  snowmelt,  or  calculate  a  different 
volume  for  containment.  Guidance  will 
be  available  from  the  state  regarding 
these  calculations.  The  calculations 
must  be  retained  on-site  and  be  made 
available  to  authorized  officials  upon 
request.  Permittees  will  now  be  able  to 
design  treatment  facilities  specifically 
for  their  location  or  opt  for  the  three 
inches  which  EPA  has  determined  is 
necessary  to  protect  water  quality. 

Snowmelt  runoff  refers  to  that  amount 
of  snow  that  actually  melts  and  runs  off 
the  land.  Infiltration,  surface  retention, 
and  other  site  specific  factors  reduce  the 
total  amount  of  water  that  actually 
enters  the  receiving  water.  Permittees 


opting  to  calculate  snowmelt  runoff  for 
their  operations  may  consider  these 
variable  in  addition  to  evaporation, 
retention  time,  and  the  value  of  the  one- 
one-five  year  winter. 

3.  Comment:  Reporting  requirements 
and  the  number  of  copies  that  must  be 
sent  to  the  regulating  agencies  should  be 
reduced.  Also,  the  operating  plan  should 
be  required  only  of  those  operations  that 
have  recurring  discharges. 

Response:  EPA  agrees  that  the 
reporting  requirements  of  the  proposed 
general  permit  can  be  reduced  without  a 
corresponding  reduction  in  permit 
compliance.  Several  of  these 
requirements  have  therefore  been 
changed.  The  amount  of  information 
required  to  be  submitted  in  the  Notice  of 
Intent  has  been  reduced  and  both  the 
anoual  compliance  report  and  the 
operating  plan  have  been  eliminated. 
EPA  has  decided  that  monitoring  and 
reporting  each  discharge  as  it  occurs  is 
sufficient. 

EPA  plans  to  work  closely  with 
permittees  whose  operations  have 
reaurring  discharges.  Reporting 
requirements  may  be  increased  for  these 
fadlities  in  addition  to  the  use  of 
different  or  additional  management 
practices  or  other  recommendations  that 
will  be  made  to  the  operator  to  improve 
compliance  with  the  permit. 

4.  Comment  A  more  in-depth 
economic  impact  analysis  should  be 
done  concerning  the  expense  of 
complying  with  the  proposed  permit. 
Also,  low-interest  loans  should  be 
provided  to  permittees  for  the 
installation  of  the  required  waste 
treatment  facilities. 

Response:  A  cost  analysis  was 
performed  prior  to  the  promulgation  of 
the  regulation  requiring  runoff  from  the 
25*year  24-hour  rainfall  event  to  be 
retained  on-site.  When  this  permit  was 
proposed,  another  cost  analysis  was 
performed  and  included  in  the 
environmental  assessment.  The  impact 
of  compliance  with  the  general  permit 
was  analyzed,  including  not  only  an 
evaluation  of  upgrading  existing 
treatment  facilities,  but  also  a  cost 
analysis  of  installing  such  facilities 
where  none  previously  existed.  EPA 
evaluated  these  studies  and  determines 
that  excessive  or  unreasonable  financial 
burdens  would  not  result  from 
compliance  with  this  permit.  While  EPA 
is  not  authorized  to  provide  loans  to 
industry  for  wastewater  treatment,  such 
loans  may  be  available  from  the  Small 
Business  Administration  (1441  L  St. 
NW.,  Washington,  DC  20416). 

5.  Comment  Regulations  should  be 
placed  only  on  new  dairies  being  built 
today  and  in  future  years.  It  costs  too 
much  to  rebuild  existing  facilities. 


Response:  Cost  tests  were  performed 
for  both  existing  and  newly-built 
facilities  in  support  of  the  promulgated 
guidelines.  The  results  indicated  that 
while  n»any  industries  incur  high  costs 
when  retrofitting  a  facility  with  a  more 
advanced  treatment  technology,  it  is  not 
that  coatly  to  install  sedimentation  pond 
systems  at  existing  facilities.  This 
general  permit,  therefore,  treats  old  and 
new  facilities  alike. 

6.  Comment:  Each  facility  should  be 
visited  prior  to  being  authorized  under 
this  general  permit  to  determine 
applicability. 

Response:  The  general  permit  is 
designed  to  cover  a  large  number  of 
similar  operations  under  one  permit. 
This  action  saves  time  and  money  not 
only  for  the  regulating  agency,  but  for 
the  permittee  as  well.  If  all  applicants 
were  to  be  visited  prior  to  being 
authorized  to  discharge  under  this 
permit,  more  than  2,000  visits  may  have 
to  be  conducted.  EPA  will  therefore 
primarily  rely  upon  the  information 
provided  by  individual  operators  in 
making  applicability  determinations. 

7.  Comment:  Operations  that  do  not 
discharge  do  not  need  a  permit.  If 
something  should  occur  to  cause  a 
discharge  unexpectedly,  this  should  not 
constitute  a  violation.  Such  a  facility 
should  be  exempt  because  of  an 
excellent  past  record. 

Response:  Any  facility  that  discharges 
without  a  permit  is  in  violation  of  the 
Clean  Water  Act  except  if  this  discharge 
occurs  only  in  the  event  of  a  25-year  24- 
hour  rainfall.  If  an  unexpected  discharge 
occurs  without  being  the  result  of  such  a 
storm,  8  violation  occurs.  This  same 
discharge  may  be  allowable,  however,  if 
the  facility  is  covered  by  and  in 
compliance  with  the  general  permit. 

8.  Comment:  The  permit  should  apply 
to  all  operations  big  and  small.  A  large 
number  of  smaller-sized  operations  in 
an  area  can  contribute  as  much  or  more 
pollution  to  Idaho  waterways  as  can  a 
few  larger-sized  operations. 

Response:  Large  numbers  of  small 
operations  in  Idaho  do  collectively 
contribute  significant  amounts  of 
pollution  to  Idaho's  waterways.  This 
was  one  of  the  reasons  discussed  in  the 
water  quality  assessment  supporting 
inclusion  of  these  operations  under  the 
general  permit.  The  general  permit  will 
therefore  automatically  cover  operations 
confining  300  or  more  animal  units.  The 
smaller  facilities,  if  identified  to  be 
causing  significant  pollution  problems, 
will  be  covered  under  either  the  general 
permit  or  individual  permits.  Together, 
these  permits  will  protect  water  quality 
from  discharges  from  variously-sized 
operations. 
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9.  Comment:  Small  operations  mat 
have  streams  running  through  them  are 
definite  polluters.  They  should  not 
require  an  on-site  inspection  prior  to 
needing  an  NPDES  permit. 

Response:  The  regulations  state  that 
prior  to  requiring  a  facility  to  apply  for  a 
permit,  EPA  must  conduct  an  on-site 
inspection  for  those  facilities  confining 
fewer  than  300  animal  units  (40  CFR 
122.23(c)).  The  location  of  the  facility 
relative  to  nearby  waterways  will  be 
considered  when  making  the 
determination  that  the  operation  is  a 
significant  contributor  of  pollution  and 
therefore  needs  a  permit.  Other 
considerations  include  the  size  of  the 
operation  and  the  amount  of  wastes 
discharged,  the  means  of  conveyance  of 
animal  wastes  and  wastewaters  to 
surface  waters,  and  the  slope, 
vegetation,  rainfall,  and  other  factors 
affecting  the  likelihood  or  frequency  of 
discharge.  In  scheduling  on-site 
inspections,  facilities  with  streams 
running  through  them  would  be  given  a 
high  priority. 

10.  Comment  The  permit  should  state 
the  size  of  animals  that  must  be  covered, 
and  whether  calves  or  cows  are 
covered. 

Response:  Maturity  and  sometimes 
weight  are  specified  in  the  applicability 
requirements  in  Part  I.A.I,  of  the  permit. 
Where  these  factors  are  not  specified, 
all  such  animals  are  included  regardless 
of  size  or  weight.  However,  Part  I.A.l.a. 
was  further  clarified  as  a  result  of  this 
comment. 

11.  Comment:  Some  corrals  are  used 
only  once  or  twice  a  year,  some 
seasonally,  some  year  around  but  for  a 
few  hours  per  day,  others  all  day.  This 
permit  does  not  distinguish  between 
these  different  situations  for 
implementation  of  the  requirements. 

Response:  The  general  permit  covers 
all  operations  which  discharge 
wastewaters  and  stable  or  confine  and 
feed  or  maintain  certain  numbers  of 
animals  for  a  total  of  45  days  or  more  in 
any  12-month  period.  This  applicability 
requirement  is  contained  in  Part  l.A.l.  of 
the  permit.  Thus,  a  twice  yearly  use 
might  not  be  covered. 

12.  Comment,  The  permit  should  be 
phased  in  over  a  period  of  several  years 
to  ease  financial  stress  on  the  permittee. 

Response:  On  the  effective  date  of  the 
issued  permit,  all  permittees  must  be  in 
compliance  with  all  stated  limitations 
and  requirements.  The  Water  Quality 
Act  of  1987,  requires  that  all  facilities  for 
which  guidelines  have  been  promulgated 
must  be  in  compliance  with  these 
regulations  by  no  later  than  three  years 
since  the  promulgation  date.  For 
facilities  confining  1000  or  more  animal 
units,  this  date  was  in  1979.  All  of  these 


larger  facilities  must  therefore  be  in 
compliance  with  the  general  permit  on 
its  effective  date.  Facilities  that  confine 
fewer  than  1000  animal  units  are 
required  by  the  Act  to  be  in  compliance 
with  the  permit  as  early  as  possible  but 
no  later  than  March  31, 1989.  However, 
since  applicability  of  the  permit 
limitations  to  these  small  facilities  are 
partially  based  on  water  quality 
concerns,  compliance  is  required  by  the 
effective  date  of  the  permit.  This  is 
based  on  the  1972  Federal  Water 
Pollution  Control  Act  which  requires 
compliance  with  water  quality 
standards  by  1977.  Administrative 
Orders  may  be  issued  to  individual 
facilities,  however,  which  would  allow  a 
reasonable  period  of  time  to  be  granted 
to  obtain  compliance  with  the  permit. 
Time  frames  would  vary  between 
operations  but  would  probably  not 
exceed  one  year.  When  applying  for 
coverage  under  the  general  permit, 
operators  should  indicate  the  amount  of 
time  necessary  to  come  into  compliance 
with  the  permit. 

13.  Comment:  A  cooperative  voluntary 
approach  to  solving  waste  problems  is 
perferable  to  regulation. 

Response:  The  Clean  Water  Act 
requires  that  NPDES  permits  be  issued 
to  all  facilities  that  discharge  pollutants 
to  waters  of  the  United  States.  EPA  will 
be  working  with  individual  permittees  to 
attain  compliance  and  expects  that  such 
compliance  will  be  achieved  primarily 
on  a  voluntary  basis.  The  agency  also 
expects  a  few  permittees  will  attempt  to 
obtain  a  competitive  advantage  by  not 
installing  the  necessary  pollution  control 
facilities.  In  the  interest  of  fairness  to 
the  entire  industry,  such  permittees  will 
be  addressed  with  appropriate 
enforcement  actions. 

14.  Comment:  Additional  education 
should  be  provided  regarding  the  permit 
and  the  design  and  construction  of 
control  facilities. 

Response:  Workshops  were  held 
during  the  public  comment  period  for  the 
general  permit  which  included 
discussion  sessions  between  the 
attendees  and  agency  personnel. 
Information  was  provided  on  permit 
limitations  and  requirements,  the  level 
of  technology  required  to  treat 
wastewaters  properly,  regulations,  and 
financial  implications. 

The  State  of  Idaho  Department  of 
Health  and  Welfare  has  developed 
guidelines  for  the  design  of  treatment 
facihties.  Technical  training  sessions 
were  held  in  early  March  to  present  this 
information. 

Employees  at  the  EPA  offices  in 
Seattle  and  Bosie  and  various  state 
agency  offices  throughout  Idaho  are 
available  to  answer  technical  questions 


as  they  arise.  Other  agencies  that  can 
provide  information  include  the  Soil 
Conservation  Service  and  the  University 
of  Idaho  Extension  Service.  EPA  is 
committed  to  providing  the  necessary 
educational  opportunities.  If  more 
formal  education  is  requested  by  the 
industry  trade  association,  EPA  will 
make  every  effort  to  positively  respond 
to  such  requests. 

15.  Comment.  Individual  NPDES 
permits  are  more  appropriate  than  one 
general  permit. 

Response:  A  general  permit  may  be 
written  if  the  sources  covered  by  it 
involve  the  same  or  substantially  similar 
types  of  operations,  discharge  the  same 
types  of  wastes,  require  the  same 
effiuent  limitations  or  operating 
conditions,  require  the  same  or  similar 
monitoring,  and  are  determined  to  be 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits  (40  CFR  122.28(a)(2)).  EPA 
determined  that  these  conditions  were 
met  in  this  situation.  Additionally, 
burdens  associated  with  applying  for 
and  obtaining  permits  will  be  lessened 
with  this  alternative  process. 

16.  Comment:  Part  I.F.2.  of  the  permit 
offers  individual  permits  to  operators. 
This  seems  to  be  inviting  a  lot  of  excess 
paperwork.  There  may  be  confusion 
regarding  whether  a  general  permit  or 
an  individual  permit  is  required. 

Response:  EPA  expects  the  majority 
of  applicants  to  be  covered  by  the 
general  permit.  The  option  must  be 
made  available,  however,  for  operators 
to  obtain  individual  permits  if  their 
facilities  differ  substantially  from  the 
types  that  were  considered  during  the 
development  of  this  general  permit.  EPA 
and  state  officials  are  available  to  clear 
up  any  confusion  this  provision  may 
cause. 

17.  Comment:  In  Part  III.G..  discussion 
of  laboratory  controls  for  a  retention 
structure  seems  inappropriate. 

Response:  This  part  of  the  permit  has 
been  changed. 

18.  Comment  Part  III.  of  the  permit. 
"Compliance  Responsibilities,"  was 
taken  from  Oregon  regulations.  This  is 
inappropriate. 

Response:  This  part  of  the  permit  was 
based  on  national  regulations  (40  CFR 
122.41)  and  policy  guidance  from  EPA 
Headquarters  (November  22, 1985). 

19.  Comment:  "Land  application" 
should  be  defined. 

Response:  This  definition  has  been 
added  to  Part  I.B.  of  the  permit. 

20.  Comment-  Some  sections  of  the 
permit,  such  as  those  pertaining  to 
toxics  and  bypassing,  seem  irrelevant 
and  unnecessary. 
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Response:  Provisions  in  the  permit 
concerning  toxics  are  appropriate  to 
many  animal  feeding  operations  due  to 
the  use  of  dipping  vats  for  pest  and 
parasite  control  and  other  pesticide  and 
herbicide  uses.  Discussion  of  toxics  has, 
however,  been  consolidated,  resulting  in 
the  deletion  of  Part  IVA.  of  the  permit. 
Bypassing  provisions  are  appropriate 
when  facilities,  for  example,  divert 
runoff  away  from  sedimentation  ponds 
for  the  purpose  of  cleaning  or 
enlargement. 

21.  Comment:  Part  IV.E.1.C.  refers  to 
operations  owned  by  a  municipality, 
state,  federal,  or  other  public  agency. 
Since  there  aren't  any  of  these  in  Idaho, 
this  section  should  be  deleted. 

Response:  These  types  of  animal 
feeding  operations  do  exist  in  Idaho  and 
may  be  covered  by  the  general  permit. 
Some  examples  include  the  state 
penitentiary  and  university  facilities. 

22.  Comment:  Operators  should  not  be 
restricted  to  having  a  certain  number  of 
animals  conflned. 

Response:  The  permit  does  not  restrict 
the  number  of  animals  that  may  be 
confined  in  a  facility.  Numbers  of 
animals  are  only  mentioned  in  the 
permit  to  determine  applicability  of  the 
permit. 

23.  Comment-  Idaho  should  operate 
under  the  same  regulations  and 
defmitions  of  feedlots  that  apply  to 
other  states  that  have  general  NPDES 
permits. 

Response:  Many  of  the  conditions  of 
this  general  permit  are  similar  to  those 
required  in  other  states.  However,  the 
permit  also  protects  regional  interests. 
The  requirement  concerning 
containment  of  winter  precipitation 
accumulations,  for  example,  is  not 
present  in  the  Arizona  general  permit. 
EPA  is  required  to  consider  local 
conditions  and  the  findings  of  the 
environmental  assessment  as  well  as 
national  consistency  in  the  development 
of  permits. 

24.  Comment-  Flies,  dust,  and  odor 
will  be  constant  problems  if  the  required 
treatment  systems  are  installed. 

Response:  These  types  of  problems 
often  occur  when  treatment  systems 
become  overloaded.  The  addition  of 
hydrated  lime  may  be  used  to  increase 
the  pH  or  a  mechanical  aerator  may  be 
utilized  to  help  eliminate  odors.  A 
properly  designed  and  operated  facility, 
however,  should  not  require  this 
treatment. 

25.  Comment  EPA  has  no  right  to 
require  each  and  every  dairy  farmer  to 
install  a  pollution  treatment  system. 
EPA  should  at  least  pay  for  the  systems 
themselves  if  they  believe  it  is 
necessary. 


Response:  Any  industry  or 
municipality  that  intends  to  operate  and 
discharge  wastewaters  to  waters  of  the 
United  States  is  responsible  for  the 
quality  of  that  effluent  and  any  damage 
that  may  be  caused  by  it.  EPA,  on  the 
other  hand,  has  the  responsibility  to 
regiilate  such  facilities  and  require 
treatment  as  is  needed  to  achieve 
compliance  with  permit  limitations.  The 
Clean  Water  Act  does  not  authorize  the 
expendit\ire  of  federal  funds  to  construct 
pollution  control  facilities  for  private 
industrial  operations. 

2&  Comment  Containment  structures 
should  not  be  required  of  operations 
located  close  to  the  water  table.  In 
addition,  the  sites  for  these  feedlots  and 
dairies  were  selected  many  years  ago 
without  consideration  for  meeting  these 
kinds  of  requirements.  It  is  now 
impractical  to  install  such  systems  as 
are  required  by  the  permit. 

Response:  Since  there  is  no  particular 
treatment  system  required  by  the  permit, 
the  operator  may  use  a  variety  of 
techniques  to  comply.  Sedimentation 
ponds  or  above-ground  containment 
facilities  may  be  constructed,  diversions 
maybe  built  to  separate  out 
uncontaminated  waters,  and  certain 
management  practices  may  be 
implemented.  Operators  can  usually 
reduce  wastewaters  discharged  from 
their  facilities  and  decrease  the  size 
required  for  their  treatment  systems 
using  one  or  more  of  these  methods.  If 
the  water  table  is  close  to  the  ground 
surface,  an  above-ground  storage  system 
or  pond  liners  may  be  appropriate. 

Groundwater  contamination  is  not 
expected  to  be  a  concern  with  the 
construction  and  use  of  waste  treatment 
systems.  Manure  naturally  seals  soils  of 
sandy  loam  texture  or  finer  which  would 
prevent  infiltration  of  wastewaters.  In 
areas  with  coarser  soils,  a  layer  of  finer 
soil  can  be  applied  to  the  bottom  and 
sides  of  the  pond  to  achieve  the  same 
effect. 

27.  Comment  EPA  should  require 
runoff  to  be  calculated  using  the  SCS 
formula  and  a  curve  number  of  85. 
Acceptance  of  this  formula  will  enable 
us  to  better  understand  the  amount  of 
runoff  resulting  from  the  25-year  24-hour 
rainfall  event  that  must  be  retained. 

Response:  EPA  cannot  require  that  a 
particular  method  for  designing 
wastewater  treatment  facilities  be  used. 
The  calculation  and  design  of  such  a 
facility  is  the  responsibility  of  the 
permittee.  Values  representing  the  25- 
year  24-hour  rainfall  event  throughout 
Idaho  are  available,  however,  from  the 
National  Weather  Service  and  will  also 
be  available  from  EPA  or  state  offices 
offering  information  on  this  permit. 


28.  Comment  EPA  should  approve 
plans  for  the  design  of  control  facilities 
prior  to  construction.  This  would  protect 
the  operator  from  spending  a  lot  of 
money  and  later  being  told  the  system  is 
inadequate. 

Response:  EPA  does  not  have 
authority  to  approve  engineering 
designs.  An  operator  may,  however,  be 
able  to  obtain  assurance  from  the  state 
or  a  hired  engineer  regarding  the 
adequacy  of  a  treatment  system. 
Additionally,  guidelines  currently  being 
developed  by  the  state  will  help 
operators  to  evaluate  control  facility 
design  for  themselves. 

29.  Comment  Discharges  into  water 
not  considered  navigable  will  sometimes 
reach  navigable  waters.  This  possibility 
should  be  covered  in  the  permit. 

Response:  The  permit  was  revised  to 
clarify  that  discharges  that  reach  waters 
either  directly  or  indirectly  through  man- 
made  flushing  systems,  require  an 
NPDES  permit. 

30.  Comment  Herbicides  should  be 
controlled  by  the  permit. 

Response:  Use  of  herbicides  is  not 
directly  addressed  by  this  general 
permit.  If,  however,  wastewater 
discharges  are  found  to  contain 
herbicides,  provisions  in  the  permit 
concerning  toxic  pollutants  may  become 
applicable. 

31.  Comment  Measuring  the  flow  and 
volume  of  a  discharge  is  difficult 
without  the  proper  equipment  and 
training.  A  flume  or  metering  device 
would  be  needed  along  with  a  course  of 
instruction. 

Respcmse:  The  general  permit  requires 
that  an  estimate  of  volume  be  reported 
whenever  discharges  occur  from  a 
facility.  Complicated  monitoring  devices 
are  not  required. 

32.  Comment  After  a  heavy  storm,  the 
small  amount  of  runoff  from  a  feedlot  is 
mixed  in  with  a  large  amount  of  water 
running  off  thousands  of  acres.  The 
pollutants  are  diluted  and  are  of  no 
consequence.  A  permit  should  not  be 
necessary  for  this  type  of  runoff. 

Response:  Numerous  studies  have 
been  conducted  and  hundreds  of 
complaints  received  at  EPA  and  the 
state  supporting  the  finding  that  feedlots 
are  a  significant  source  of  pollution.  The 
water  quality  assessment  that  was 
completed  for  this  permit  also  addresses 
the  impacts  of  runoff  from  these 
facilities.  Defined  as  a  point  source  of 
pollution  by  40  CFR  122.23,  concentrated 
animal  feeding  operations  discharging 
pollutants  to  waterways  must  have 
NPDES  permits. 

33.  Comment  Accidental  discharges, 
such  as  those  that  occur  when  a  pump 
breaks  or  when  a  line  freezes,  cannot  be 
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prevented.  The  permit  should  allow  for 
this. 

Response:  The  permittee  is  expected 
to  have  backup  or  auxiliary  systems 
ready  in  anticipation  of  equipment 
failure.  This  is  considered  to  be  proper 
operation  and  maintenance  discussed  in 
Part  III.G.  of  the  permit.  If,  however,  the 
treatment  facilities  have  been  properly 
operated  and  maintained,  certain 
accidental  discharges  may  be 
considered  upsets  and  are  allowable 
subject  to  the  requirements  of  Part  III.I. 
of  the  permit 

34.  Comment-  Certain  weather 
conditions  will  always  cause  runoR.  The 
permit  should  not  require  zero 
discharge. 

Response:  The  permit  recognizes  that 
zero  discharge  is  not  always  possible 
and  establishes  the  weather  conditions 
under  which  a  discharge  is  allowed.  A 
certain  volume  of  runoff  must  be 
retained  on-site  and  other  permit 
requirements  and  conditions  must  be 
met. 

35.  Comment-  A  setback  distance  (e.g. 
50  ft)  should  be  required  from  canals 
and  streams  to  allow  for  a  buffer  zone  of 
grasses  and  bushes. 

Response:  EPA  determined  from  the 
water  quality  and  environment 
assessments  conducted  for  this  permit 
that  restricting  access  to  waterways  is 
necessary  to  protect  water  quality.  EPA 
feels  that  a  speciflc  set-back  distance 
could  be  incorporated  voluntarily  as  a 
management  practice  in  specific 
operations  that  are  able  to 
accommodate  it.  It  is  the  operators 
responsibility  to  control  discharges  and 
to  decide  on  the  measures  necessary  to 
meet  such  permit  requirements. 

36.  Comment  The  permit  should 
include  Umits  concerning  how  close 
corrals  and  containment  structures  may 
be  built  to  homes. 

Response:  Zoning  requirements  are 
administered  by  the  city  or  county  in 
which  the  facility  is  located.  EPA  is  not 
able  to  regulate  the  location  of  treatment 
systems  in  this  permit. 

37.  Comment  This  permit  should  be 
no  different  from  the  individual  NPDES 
permits  issued  to  feedlot  operators  in 
1974. 

Response:  Limitations  differ  between 
the  two  permits  because  in  1984,  new 
regulations  became  effective  which  must 
now  be  incorporated  into  all  new 
NPDES  permits.  Additional  water 
quality  considerations  have  also  become 
of  greater  concern  and  are  addressed  in 
the  environmental  assessment. 

38.  Comment  The  permit  should 
require  all  operations  to  comply  with 
Idaho's  surface  and  groundwater 
provisions  in  the  water  quality 


standards.  Wastewater  Treatment 
Requirements,  and  other  apphcable 
regulations. 

Response:  The  permit  must  require 
compliance  with  all  state  guidelines  and 
regulations.  Greater  specificity  is  most 
appropriately  provided  by  the  state. 

39.  Comment  Part  I.D.  of  the  permit 
requires  that  operators  of  existing 
facilities  must  send  EPA  a  Notice  of 
Intent  within  30  days  of  issuance  of  the 
general  permit.  Newly-built  facilities 
must  submit  this  information  60  days 
prior  to  the  construction  of  their  facility. 
The  proposed  permit  should  require  30 
days  for  the  new  facilities  to  be 
consistent. 

Response:  This  change  has  been  made 
to  the  permit. 

40.  Comment  The  operator  should  not 
be  held  responsible  if  someone  is 
contracted  to  design  and  construct  a 
control  facility  and  it's  not  su^icient. 

Response:  "The  operator  is  responsible 
for  all  discharges  of  pollutants  to  waters 
of  the  United  States.  That  responsibility 
properly  extends  to  the  hiring  of  a 
competent  designer  and  contractor 
which  should  have  some  legal  obligation 
to  build  an  adequate  facility.  If  the 
cause  of  such  a  discharge  is  inadequate 
design  or  construction,  the  operator  is 
responsible  for  mitigative  measures   ^ 
which  may  include  reconstruction. 

41.  Comment  The  discretion  of 
inspectors  looking  at  the  smaller 
facilities  is  too  broad.  The  regulations 
can  be  interpreted  differently  by  each 
individual  inspector. 

Response:  EPA  or  state  officials 
visiting  operations  will  all  be  inspecting 
facilities  for  compliance  with  conditions 
specified  by  the  permit  Further  review 
of  inspection  reports  is  conducted  at  the 
EPA  Regional  Office  in  Seattle  before 
further  action  is  considered.  This  review 
vnll  insure  consistency  and  fairness. 

42.  Comment  Borrowing  the  money  to 
build  wastewater  treatment  facilities  is 
going  to  be  difficult  for  most  farmers. 

Response:  Much  consideration  and 
analysis  has  been  given  to  the  economic 
feasibility  of  compliance.  While  most 
operators  are  expected  to  be  able  to 
afford  the  changes  needed  to  comply 
with  the  permit,  some  will  probably  still 
need  to  borrow  funds. 

43.  Comment  The  proposed 
requirements  will  have  negligible 
property  enhancement  for  collateral 
purposes.  This  may  cause  difficulties  for 
operators  borrowing  funds  from  lending 
institutions. 

Response:  The  demand  for  a  property, 
and  hence  its  market  value,  will 
increase  when  the  wastewater 
treatment  facilities  are  installed  and  the 
operation  is  in  compliance  with  its 


permit.  Otherwise,  a  new  owner  must 
allocate  the  resources  for  this  purpose 
after  the  sale.  When  a  property  is  sold, 
the  NPDES  permit  is  transferred  to  the 
new  owner  with  the  property. 

44.  Comment  Because  of  the  financial 
stress  this  industry  is  currently 
experiencing,  funds  should  not  be  spent 
for  wastewater  treatment  facilities 
which  will  yield  no  return  or 
profitability. 

Response:  Wastewater  treatment 
facilities  that  will  most  commonly  be 
constructed  to  comply  with  this  permit 
are  already  in  use  by  many  variously 
sized  operations  in  Idaho  and 
nationally.  Economic  feasibility  and 
profitability  are  therefore  very  possible 
under  these  requirements. 

Legal  Requireraents 

A.  State  Certification 

Section  301(b)(1)(c)  of  the  Act  requires 
that  NPDES  permits  contain  conditions 
which  ensure  comphance  with 
applicable  State  Water  Quahty 
Standards.  Section  401  requires  that 
states  certify  federally  issued  permits  to 
ensure  they  are  in  compliance  with  state 
law.  On  March  12, 1987.  EPA  received 
certification  on  this  general  permit  from 
the  State  of  Idaho  Department  of  Health 
and  Welfare. 

B.  Executive  Order  12291 

The  OfHce  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  section  8(b)  of  that 
order. 

C  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
general  permit  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  The  information  collection 
requirements  of  this  permit  have  already 
been  approved  by  the  Office  of 
Management  and  Budget  in  submissions 
made  for  the  NPDES  permit  program 
under  the  provisions  of  the  Clean  Water 
Act. 

D.  The  Regulatory  Flexibility  Act 

After  the  review  of  the  facts  presented 
in  the  notice  printed  above.  I  hereby 
certify  pursuant  to  the  provisions  of  5 
U.S.C.  e05(b)  that  this  general  NPDES 
permit  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  sources. 
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Dated:  March  27.  1987. 

Robie  G.  Russell, 

Regional  Administrator,  Region  10,  US. 
Environmenlal  Protection  Agency. 

FINAL  GENERAL  NPDES  PERMIT 

I.  Effluent  Limitationa,  Reporting 
Requirements,  and  General  Permit 
Conditions 

A.  Applicability 

Concentrated  animal  feeding 
operations  (CAFOs)  in  the  state  of  Idaho 
covered  by  this  permit  include  the 
following: 

1.  New  and  existing  operations  which 
either  discharge  pollutants  into 
navigable  wafers  through  a  manmade 
ditch,  flushing  system,  or  other  similar 
manmade  device,  or  directly  into  waters 
of  the  United  States,  and  which  stable  or 
conflne  and  feed  or  maintain  for  a  total 
of  45  days  or  more  in  any  12-month 
period,  more  than  the  numbers  of 
animals  specified  in  any  of  the  following 
categories; 

a.  300  slaughter/feeder  cattle  and/or 
dairy  heifers, 

b.  200  mature  dairy  cattle  (whether 
milked  or  dry  cows), 

c.  750  swine,  each  weighing  over  55 
poimds, 

d.  150  horses, 

e.  3,000  sheep  or  lambs, 

f.  16,500  turkeys. 

g.  30.000  laying  hens  or  broilers  (if  the 
facility  has  continuous  overflow 
watering). 

h.  9,000  laying  hens  or  broilers  (if  the 
facility  has  a  liquid  manure  handling 
system],  or 

i.  300  animal  units  (see  defmition.  Part 
I.B.2.). 

2.  Following  an  on-site  inspection 
performed  by  EPA  or  an  authorized 
representative,  the  Director  may 
determine  that  any  operation  confining 
fewer  animals  then  the  numbers 
specified  in  Part  I.A.l.a.-l.  above  is  a 
significant  contributor  of  pollution  to 
waters  of  the  United  States.  This 
determination  shall  be  based  on  the 
following  factors: 

a.  The  size  of  the  CAPO  and  the 
amount  of  wastes  reaching  waters  of  the 
United  States, 

b.  The  locations  of  the  CAFO  relative 
to  waters  of  the  United  States, 

c.  The  means  of  conveyance  of  animal 
wastes  and  wastewaters  into  waters  of 
the  United  States. 

d.  The  slope,  vegetation,  rainfall,  and 
other  factors  affecting  the  likelihood  or 
frequency  of  discharge  of  aninal  wastes 
and  wastewaters  Into  waters  of  the 
United  States,  and 

e.  Other  relevant  factors. 
Within  30  days  of  being  notified  of 

such  a  determination,  the  operator  must 


either  submit  a  Notice  of  Intent  to  be 
covered  under  this  general  NPDES 
permit  or  submit  application  forms  for 
coverage  under  an  individual  NPDES 
permit.  This  choice  is  at  the  discretion  of 
the  operator. 

B.  Definitions 

1.  "Animal  feeding  operation"  means 
lot  orfacility  (other  than  aquatic  animal 
production  facility)  where  the  following 
conditions  are  met: 

a.  Animals  have  been,  are,  or  will  be 
stabled  or  confined  and  fed  or 
maintained  for  a  total  of  45  days  or  more 
in  any  12-month  period,  and 

b.  Crops,  vegetation,  forage  growth,  or 
post-harvest  residues  are  not  sustained 
in  the  normal  growing  season  over  any 
portion  of  the  lot  or  facility. 

Two  or  more  animal  feeding 
operations  under  common  ownership 
are  a  single  animal  feeding  openition  if 
they  adjoin  each  other,  or  if  they  use  a 
common  area  or  system  for  the  disposal 
of  wastes. 

2.  "Animal  unit"  means  a  unit  of 
measorement  for  any  animal  feeding 
operation  calculated  by  adding  the 
following  numbers:  The  number  of 
slaughter  and  feeder  cattle  and  dairy 
heifers  multiplied  by  1.0,  plus  the 
number  of  mature  dairy  cattle  multiplied 
by  1.4,  plus  the  number  of  swine 
weighing  over  55  pounds  multiplied  by 
0.4,  phis  the  number  of  sheep  multiplied 
by  0.1.  plus  the  number  of  horses 
multiplied  by  2.0. 

3.  "Best  Management  Practices" 
(BMP)  means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  "waters  of  the  United 
States".  BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  site  runoff,  spillage 
or  leaks,  sludge  or  waste  disposal,  or 
drainage  from  raw  material  storage. 

4.  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

5.  Concentrated  animal  feeding 
operation"  means  an  "animal  feeding 
operation"  which  meets  the  criteria  in 
Part  122,  Appendix  B,  or  which  the 
Director  designates  as  a  significant 
contributor  of  pollution  pursuant  to  40 
CFR  122.23. 

6.  Xontrol  facility"  means  any  system 
used  for  the  retention  of  all  wastes  on 
the  premises  until  their  ultimate  diposal. 
This  includes  the  retention  of  manure, 
liquid  waste,  and  runoff  from  the  feedlot 
area. 

7.  'Teedlot"  means  a  concentrated, 
confined  animal  or  poultry  growing 
operation  for  meat,  milk,  or  egg 
production,  or  stabling,  in  pens  or 


houses  wherein  the  animals  or  poultry 
are  fed  at  the  place  of  confinement  and 
crop  or  forage  growth  or  production  is 
not  sustained  in  the  area  of  confinement. 

8.  "Land  application"  means  the 
removal  of  waste  solids  from  a  control 
facility  and  incorporation  into  the  soil 
mantle  primarily  for  disposal  purposes. 

9.  "Manmade"  means  constructed  by 
man  and  used  for  the  purpose  of 
transporting  wastes. 

10.  "I*rocess  generated  wastewater" 
means  water  directly  or  indirectly  used 
in  the  operation  of  a  feedlot  for  any  or 
all  of  the  following:  Spillage  or  overflow 
from  animal  or  poultry  watering 
systems:  washing,  cleaning,  or  Hushing 
pens,  bams,  manure  pits,  or  other 
feedlot  facilities:  direct  contact 
swimming,  washing,  or  spray  cooling  of 
animals;  and  dust  control. 

11.  "Process  wastewater"  means  any 
process  generated  wastewater  and  any 
precipitation  (rain  or  snow)  which 
comes  into  contact  with  any  manure  or 
litter,  bedding,  or  any  other  raw  material 
or  intermediate  or  final  material  or 
product  used  in  or  resulting  from  the 
production  of  animals  or  poultry  or 
direct  products  (e.g.,  milk,  eggs). 

12.  "Severe  Property  Damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

13.  'Toxic  Pollutants"  mean  any 
pollutant  listed  as  toxic  under  section 
307(a)(1)  of  the  Act. 

14.  "Upset"  means  and  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncomphance  with 
technology-based  permit  effiuent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventative 
maintenance,  or  careless  or  improper 
operation. 

15.  "25-year  24-hour  rainfall  event" 
means  a  rainfall  event  with  a  probable 
recurrence  interval  of  once  in  25  years, 
as  defined  by  the  National  Weather 
Service  in  Technical  Paper  Number  40, 
"Rainfall  Frequency  Atlas  of  the  United 
States",  May  1961,  and  subsequent 
amendments,  or  equivalent  regional  or 
state  rainfall  probability  information 
developed  therefrom. 


C.  Effluent  Limitations 
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1.  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from  a 
CAFO  to  navigable  waters,  unless 
rainfall  events,  either  chronic  or 
catastrophic,  cause  an  overflow  of 
process  wastewater  from  a  facility 
designed,  constructed,  and  operated  to 
contain  all  process  generated 
wastewaters  and  the  contaminated 
runoff  from  a  25-year  24-hour  rainfall 
event  for  the  location  of  the  point 
source. 

2.  Control  facilities  must  be  designed 
and  constructed  to  additionally  contain 
runoff  from  three  inches  of  winter 
precipitation  accumulations.  The 
permittee  may.  as  an  option,  calculate 
this  runoff  for  a  specific  operation.  Such 
calculations  must  incorporate 
evaporation  and  the  length  of  the 
average  winter  season,  and  must  be 
based  on  the  one-in-five-year  winter. 
Calculations  may  also  include 
allowances  for  surface  retention, 
infiltration,  and  other  site  specific 
factors.  All  information  supporting  a 
retention  of  less  than  three  inches  must 
be  retained  on  site  and  made  available 
upon  request. 

3.  No  flowing  surface  waters  (e.g. 
rivers,  streams,  canals)  shall  come  into 
direct  contact  with  the  animals  confined 
on  the  CAFO.  Fences  may  be  used  to 
restrict  such  access. 

4.  Waste  handling,  treatment,  and 
management: 

a.  Shall  not  create  a  public  health 
hazard: 

b.  Shall  not  result  in  groundwater 
contamination; 

c.  Shall  conform  with  State  guidelines 
and/or  regulations. 

5.  Solids,  sludges,  or  other  pollutants 
removed  in  the  course  of  treatment  or 
control  of  wastewaters  shall  be 
disposed  of  in  a  manner  such  as  to 
prevent  any  pollutant  from  such 
materials  from  entering  waters  of  the 
United  States. 

6.  All  wastes  from  dipping  vats,  pest 
and  parasite  control  units,  and  other 
facilities  untiiized  for  the  application  of 
potentially  hazardous  or  toxic  chemicals 
shall  be  handled  and  disposed  of  in  a 
manner  such  as  to  prevent  any  pollutant 
from  such  materials  from  entering  the 
waters  of  the  United  States. 

D.  Recommended  Best  Management 
Practices 

The  following  best  management 
practices  (BMPs)  are  recommended  for 
the  control  abatement  of  pollutant 
discharges. 

1.  At  all  times,  sufficient  volume 
should  be  maintained  within  the  control 
facility  to  accommodate  manure,  other 


solids,  and  wastewaters  described  in 
Part  I.C.I,  above. 

2.  Uncontaminated  drainage  or  runoff 
should  be  segregated  and  excluded  from 
wastewaters  flowing  to  the  control 
facility.  Diversion  ditches  and  roof 
drains  are  commonly  contructed  for  this 
purpose. 

3.  Operators  should  provide  routine 
maintenance  of  their  control  facilities  in 
accordance  with  a  schedule  to  ensure 
compliance  with  permit  limitations  and 
state  water  quality  criteria.  This 
schedule  should  be  written  and  include 
a  description  of  the  pollution  control 
equipment  and  structure  used,  operating 
schedules  for  dewatering  the  pollution 
control  facilities  and  disposing  of  the 
accumulated  solids,  and  a  description  of 
where  the  removed  liquid  and  solid 
wastes  are  to  be  disposed  prevent  entry 
to  any  waters  of  the  United  States. 

E.  Monitoring  and  Reporting 
Requirements 

Permittees  are  required  to  submit  to 
the  Director  and  the  State  the  following: 

1.  Notice  of  Intent 

a.  Individuals  who  intend  to  obtain 
coverage  under  this  general  permit  shall 
notify  the  Director  of  their  intent  within 
30  days  of  the  effective  date  of  this 
general  permit  or  at  least  30  days  prior 
to  the  commencement  of  construction  of 
a  new  CAFO. 

b.  Owners  (or  operators  when  owners 
do  not  operate  the  facility)  who  fail  to 
notify  the  Director  of  their  intent  to  be 
covered  and  discharge  pollutants  to 
waters  of  the  United  States  are  in 
violation  of  this  general  permit. 

c.  The  Notice  of  Intent  shall  include: 
i.  Previous  NPDES  permit  number  if 

applicable; 

ii.  Facility  owner's  name  and  address; 

iii.  Facility  operator's  name,  address 
and  telephone  number, 

iv.  Facility  name,  address,  and 
location; 

V.  Types  of  treatment  currently  used 
for  processing  wastes; 

vi.  Name  of  receiveing  water(s)  to 
which  wastewaters  are  discharged  from 
the  facility; 

vii.  The  type  and  number  of  animals  in 
open  confinement  and/or  housed  under 
roof; 

viii.  The  number  of  acres  used  for 
confined  feeding; 

ix.  A  sketch  of  the  operation, 
including  control  facilities,  diversion 
ditches,  building  structures,  feeding 
areas,  slope,  direction  of  overland  and 
surface  water  flow,  and  proximity  to 
surface  waters. 


2.  Discharge  Notificatioin 

a.  If.  for  any  reason,  there  is  a 
discharge  from  the  CAFO.  the  permittee 
shall  monitor  the  discharge  and  provide 
the  Director  and  the  States  with  the 
following  information,  in  writing  within 
five  days  and  orally  within  24  hours,  of 
becoming  aware  of  such  discharge. 

i.  A  description  and  cause  of  the 
discharge,  including  an  estimate  of  the 
discharge  volume; 

ii.  The  period  of  discharge,  including 
exact  dates  and  times,  and,  if  not 
corrected,  the  anticipated  time  the 
discharge  is  expected  to  continue,  and 
steps  being  taken  to  reduce,  eliminate 
and  prevent  recurrence  of  the  discharge; 
and 

iii.  If  caused  by  a  precipitation  event, 
information  from  the  nearest  National 
Weather  Service  station  concerning  the 
size  of  the  precipitation  event. 

b.  Measurements  taken  for  the 
purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

3.  The  permittee  shall  notify  EPA 
within  30  days  of  a  change  in  facility 
ownership  or  operational  control. 

F.  General  Permit  Conditions. 

1.  The  Director  may  require  any 
person  authorized  by  this  general  permit 
to  apply  for  and  obtain  an  individual 
NPDES  permit  as  provided  in  40  CFR 
122.28(b)(2){i).  The  Director  will  notify 
the  owner  or  operator  in  writing  that  a 
permit  application  is  required. 

2.  Any  owner  or  operator  authorized 
by  this  general  permit  may  request  to  be 
excluded  from  the  coverage  of  this 
general  permit  by  applying  for  an 
individual  permit.  "The  owner  or 
operator  shall  submit  an  apphcation 
together  with  the  reasons  supporting  the 
request  to  the  Director  no  later  than  90 
days  after  the  publication  by  EPA  of  the 
general  permit  in  the  Federal  Register. 

3.  When  an  individual  NPDES  permit 
is  issued  to  an  owner  or  operator 
otherwise  subject  to  this  general  permit, 
the  applicability  of  the  general  permit  to 
the  individual  NPDES  permittee  is 
automatically  terminated  on  the 
effective  date  of  the  individual  permit. 

II.  Recording  and  Reporting 
Requirements 

A.  Written  Notification.  Signed  copies 
of  the  Notice  of  Intent  and  monitoring 
reports  shall  be  submitted  to  the 
Director  and  the  State  at  the  following 
addresses: 

United  States  Environmental  Protection 
Agency.  Region  10. 1200  Sixth  Avenue, 
Seattle.  Washington  98101.  Attention: 
Water  Permits  and  Compliance 
Branch  M/S  521 
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Idaho  Department  of  Health  and 
Welfare  Administrator,  Division  of 
Environment  Statehouse,  Boise,  Idaho 
83720 

B.  Retention  of  Records.  The 
permittee  shall  retain  copies  of  all 
records  required  by  this  permit  for  a 
period  of  at  least  three  years  from  the 
date  reported.  This  period  may  be 
extended  by  request  of  the  Director  at 
any  time. 

C.  Anticipated  Noncompliance.  The 
permittee  shall  give  advance  notice  to 
the  Director  of  any  planned  changes  in 
the  permitted  facility  or  activity  which 
may  result  in  noncompliance  with 
permit  requirements. 

D.  Other  Noncompliance  Reporting. 
The  permittee  shall  report  all  instances 
of  noncompliance.  The  reports  shall 
contain  the  information  listed  in  Part 
I.E.2.a. 

E.  Penalties  for  Falsification  of 
Reports.  The  Act  provides  that  any 
person  who  knowingly  makes  any  false 
statement,  representation,  or 
certification  in  any  reccord  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
reports  of  compliance  or  noncompliance 
shall,  upon  conviction  be  punished  by  a 
fine  of  not  more  than  $10,000  per 
violation,  or  by  imprisonment  for  not 
more  than  six  months  per  violation,  or 
by  both. 

F.  Availability  of  Reports.  Except  for 
data  determined  to  be  confidential 
under  40  CFR  Part  2,  information 
submitted  to  EPA  may  be  claimed  as 
confidential  by  the  submitter.  If  no  claim 
is  made  at  the  time  of  submission,  EPA 
may  make  the  information  available  to 
the  public  without  further  notice.  As 
required  by  the  act  however,  Notices  of 
Intent,  permits,  and  effluent  data  shall 
not  be  considered  confidential  and  any 
claims  of  confidentiality  for  this 
information  will  be  denied. 

III.  Compliance  Responsibilities 

A.  Duty  to  Comply.  The  permittee 
must  comply  with  all  conditions  of  this 
permit.  Any  permit  noncompUance 
constitutes  a  violation  of  the  Act  and  is 
grounds  for  enforcement  action;  for  loss 
of  authorization  to  discharge  under  this 
general  permit;  or  for  denial  of  a  permit 
application. 

B.  Toxic  Pollutants.  The  permittee 
shall  comply  with  effluent  standards  of 
prohibitions  established  under  section 
307(a)  of  the  Act  for  toxic  pollutants 
within  the  time  provided  in  the 
regulations  that  establish  these 
standards  or  prohibitions,  even  if  the 
permit  has  not  yet  been  modified  to 
incorporate  the  requirement. 

C.  Penalties  for  Violations  of  Permit 
Conditions.  The  Act  provides  that  any 


person  who  violates  a  permit  condition 
implementing  sections  301,  302,  306,  307, 
308,  319,  or  405  of  the  Act  is  subject  to  a 
civil  penalty  not  to  exceed  $25,000  per 
day  for  each  violation.  Any  person  who 
willfully  or  negligently  violates  permit 
conditions  implementing  sections  301. 
302,  306,  307.  308,  318,  or  405  of  the  act, 
or  any  permit  condition  or  limitation  is 
subject  to  a  fine  of  not  less  than  $2,500, 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  one  year,  or  both. 

D.  Continuation  of  the  Expired 
General  Permits.  An  expired  general 
permit  continues  in  force  and  effect  until 
a  new  general  permit  is  issued.  Only 
those  facilities  authorized  to  discharge 
under  the  expiring  general  permit  are 
covered  by  the  continued  permit. 

E.  Need  to  Halt  or  Reduce  Activity  not 
a  Defense.  It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the  conditions 
of  this  permit. 

F.  Duty  to  Mitigate.  The  permittee 
shall  take  all  reasonable  steps  to 
minimize  or  prevent  any  discharge  in 
violation  of  this  permit  which  has  a 
reasonable  hkelihood  of  adversely 
affecting  human  health  or  the 
environment. 

G.  Proper  Operation  and 
Maintenance.  The  permittee  shall  at  all 
time  properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances] 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  includes  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  only  when 
necessary  to  achieve  compliance  with 
the  conditions  of  the  permit. 

H.  Bypass  of  Treatment  Facilities.  1 
NoUcfe: 

a.  Anticipated  bypass.  If  the  permittee 
knows  in  advance  of  the  need  for  a 
bypass,  he  shall  submit  prior  notice,  if 
possible  at  least  ten  days  before  the 
date  of  the  bypass. 

b.  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  under 
Part  n.D. 

2.  Prohibition  of  bypass. 

a.  Bypass  is  prohibited  and  the 
Director  may  take  enforcement  action 
against  a  permittee  for  a  bypass.  Unless: 

i.  The  bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage; 

ii.  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 


during  normal  periods  of  equipment 
downtime.  This  condition  is  not  satisfied 
if  the  permittee  could  have  installed 
adequate  backup  equipment  to  prevent  a 
bypass  with  occurred  during  normal 
periods  of  equipment  downtime  or 
preventive  maintenance;  and 

iii.  The  permittee  submitted  notices  as 
required  under  paragraph  H.l.  of  this 
section. 

b.  The  Director  may  approve  an 
anticipated  bypass,  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  in  Part  2.a.  of  this 
section. 

I.  Upset  Conditions. 

1.  An  upset  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  technology-based 
permit  limitations,  if  the  requirements  of 
paragraph  2  below  are  met.  No 
determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
if  final  administrative  action  subject  to 
judicial  review. 

2.  A  permittee  who  wishes  to 
estabUsh  the  affirmative  defense  of  an 
upset  shall  demonstrate,  through 
properly  signed,  contemporaneous 
operating  logs,  or  other  revelant 
evidence,  that: 

a.  An  upset  occurred  and  that  the 
permittee  can  identify  the  specific 
Gause(8]  of  the  upset; 

b.  The  permitted  facility  was  at  the 
time  being  properly  operated; 

c.  The  permittee  submitted  notice  of 
the  upset  as  required  under  Part  II.D.; 
and 

d.  The  permittee  complied  with  any 
remedial  measures  required  under  Part 
III.  F. 

3.  In  any  enforcement  proceeding  the 
permittee  seeking  to  establish  the 
occurrence  of  an  upset  has  the  burden  of 
proof. 

J.  Inspection  and  Entry.  The  permittee 
shall  allow  the  Director,  or  an 
authorized  representative  of  EPA  or  the 
State,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

1.  &iter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of  this 
permit; 

2.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

3.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment). 
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practices,  or  operations  regulated  or 
required  under  this  permit,  and 

4.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act.  any  substances  or 
parameters  at  any  location. 

IV.  General  Requirements 

A.  Planned  Changes.  The  permittee 
shall  give  notice  to  the  Director,  as  soon 
a  possible,  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when  the 
alteration  or  addition  could  signiHcantly 
change  the  nature  or  increase  the 
quantity  of  pollutants  discharged. 

B.  Duty  to  Provide  Information.  The 
permittee  shall  furnish  to  the  Director, 
within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  compliance  with 
this  permit.  The  permittee  shall  also 
furnish  to  the  Director,  upon  request, 
copies  of  records  required  to  be  kept  by 
this  permit. 

C.  Other  Information.  When  the 
permittee  becomes  aware  that  he  failed 
to  submit  any  relevant  facts  or 
submitted  incorrect  information  in  the 
Notice  of  Intent  or  in  any  other  report  to 
the  Director,  he  shall  promptly  submit 
such  facts  or  information. 

D.  Signatory  Requirements.  All 
Notices  of  Intent,  reports,  or  information 
submitted  to  the  Director  shall  be  signed 
and  certified. 

1.  All  Notices  of  Intent  shall  be  signed 
as  follows: 

a.  For  a  corporation:  by  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  responsible  corporate  officer 
means  (i)  a  president,  secretary, 
treasurer,  or  vice-president  of  the 
corporation  in  charge  of  a  principal 
business  function,  or  any  other  person 
who  performs  similar  policy  or  decision- 
making functions  for  the  corporation,  or 
(ii)  the  manager  of  one  or  more 
manufacturing,  production  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  armual  sales  or 
expenditures  exceeding  $25,000,000  (in 
second-quarter  1980  dollars),  if  authority 
to  sign  documents  has  been  assigned  or 
delegated  to  the  manager  in  accordance 
with  corporate  procedures. 

b.  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively. 

c.  For  a  municipality.  State,  Federal, 
or  other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  purposes  of  this 
section,  a  principal  executive  officer  of  a 
Federal  agency  includes  (i)  the  chief 
executive  officer  of  the  agency,  or  (ii)  a 
senior  executive  officer  having 


responsibility  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency. 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  duly  authorized  representative  only  if: 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above 
and  submitted  to  the  Director. 

b.  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  manager,  operator. 
superintendent,  or  position  or  equivalent 
responsibility  or  an  individual  or 
position  having  overall  responsibility  for 
environmental  matters  for  the  company. 
(A  duly  authorized  representative  may 
thus  be  either  a  named  individual  or  any 
individual  occupying  a  named  position). 

3.  Changes  to  authorization.  If  an 
authorization  under  paragraph  IV.D.2.  is 
no  longer  accurate  because  a  di^erent 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility,  a 
new  authorization  satisfying  the 
requirements  of  paragraph  IV.D.2  must 
be  submitted  to  the  Director  prior  to  or 
together  with  any  reports,  information, 
or  applications  to  be  signed  by  an 
authorized  representative. 

4.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

"I  certify  under  penalty  of  law  that 
this  document  and  all  attachments  were 
prepared  under  my  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
personnel  properly  gathered  and 
evaluated  the  information  submitted. 
Based  on  my  inquiry  of  the  person  or 
persons  who  manage  the  system,  or 
those  persons  directly  responsible  for 
gathering  the  information,  the 
information  submitted  is,  to  the  best  of 
my  knowledge  and  belief,  true,  accurate, 
and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of 
fine  and  imprisonment  for  knowing 
violations." 

E.  Penalties  for  Falsification  of 
Monitoring  Systems.  The  Act  provides 
that  any  person  who  falsifies,  tampers 
with,  or  knowingly  renders  inaccurate 
any  monitoring  device  or  method 
required  to  be  maintained  under  this 
permit  shall,  upon  conviction,  be 
punished  by  fines  and  imprisonment 
described  in  Part  II.  E.  of  this  permit. 

F.  Oil  and  Hazardous  Substance 
Liability.  Nothing  in  this  permit  shall  t>e 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 


from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Act. 

G.  Property  Rights.  The  issuance  of 
this  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal,  State  or 
local  laws  or  regulations. 

H.  Severability.  The  provisions  of  this 
permit  are  severable,  and  if  any 
provision  of  this  permit,  or  the 
application  of  any  provision  of  this 
permit  to  any  circumstance,  is  held 
invalid,  the  application  of  such  provision 
to  other  circumstances,  and  the 
remainder  of  this  permit,  shall  not  be 
affected  thereby. 

I.  Transfers.  This  permit  is  not 
transferable  to  any  person  except  after 
notice  to  the  Director.  The  Director  may 
require  the  operator  to  apply  for  and 
obtain  an  individual  NPDES  permit  as 
stated  in  Part  I.F. 

J.  State  Laws.  Nothing  in  this  permit 
shall  be  construed  to  preclude  the 
institution  of  any  legal  action  or  relieve 
the  permittee  from  any  respwnsibilities, 
liabilities,  or  penalties  established 
pursuant  to  any  applicable  State  law  or 
regulation  under  authority  preserved  by 
section  510  of  the  Act. 
(FR  Doc.  87-8282  Filed  4-13-87;  8:45  am) 

BILLING  CODE  S560-S0-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  87-421] 

Prices  for  Federal  Home  Loan  Bank 
Services;  Technical  Correction 

Dated:  April  8. 1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice;  technical  correction. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  adopted  on  March  17. 
1987,  a  Notice  of  Prices  for  Federal 
Home  Loan  Bank  Services.  This  Notice 
was  published  on  pp.  10137-10161  of  the 
Federal  Register  of  Monday,  March  30, 
1987.  In  this  Notice  the  prices  for 
services  charged  on  the  Federal  Home 
Loan  Banks  to  member  institutions  of 
District  3 — The  Federal  Home  Loan 
Bank  of  Pittsburgh  were  incorrectly 
reported.  This  technical  amendment 
corrects  that  error.  This  correction  is 
needed  in  order  to  avoid  confusion 
among  the  member  institutions  as  to  the 
exact  cost  of  services  charged  by  the 
Federal  Home  Loan  Banks  to  member 
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institutions  of  District  3 — the  Federal 
Home  Loan  Bank  of  Pittsburgh.  Please 
note  that  an  additional  correction  to  this 
document  is  published  elsewhere  in  the 
Corrections  Section  of  this  issue  of  the 
Federal  Register. 

Accordingly,  the  Board  corrects  the 
following  errors:  (1)  On  pp.  10138-10139 
revise  the  entry  for  table  District  3. — 
Federal  Home  Loan  Bank  of  Pittsburgh 
(1986  NOW  Services)  to  read  as  follows: 

District  3.— Federal  Home  Loan  Bank 
OF  Pittsburgh 

[1986  NOW  Services] 


Services 


Incleahng: 

First  50,000  Hems/month  (per 
item) 

50,001-100,000  items/month 
(per  item) 

100,001-150.000  items/month 
(per  Item) 

150,001-200,000  Hems/month 
(per  item) , 

Over     200,000     items/month 

(per  item) 

Backroom: 

Truncated  Checks  (per  Item) 

Non-truncated  Checks  (per 
item) 

Over-the-Counter  Checks  (per 
item) , 

Return  Call  (per  Item) 

Ijte  Return  Call  (per  item) 

Items  Over  $2,500  Returned  to 
FRB  (per  item) 

Check  Copies  (per  copy) 

Check  Retrieval  (per  item) 

Statement  &  Report  Postage 

Statement  Envelopes: 

Small  Standardized  (per  enve- 
lope)  

Small  Customized  (per  enve- 
lope)   

L^rge  (per  envelope) 

MICR  Sort  Option  (monthly 
fixed  fee  per  customer  of 
thrift) 

(per  item) 

Mid-cycle  statement  rendering: 

Purged  Statement  (F>er  item — 
minimum  charge  of  $2.50) 

Non-purged  Statement  (per 
statement) 

Minimum  Charge:  (per  month) ... 


Fee 


$0.0380 

.0362 

.0344 

.0326 

.0308 

.039 

.049 

.15 
.75 
.66 

4.25 
3.00 
1.50 
(1) 


.05 

.07 
.46 


25.00 
.03 


.50 

2.50 
200.00 


'  Actual  cost. 

Notes:  Transportation  of  checks  or  reports 
between  Federal  Home  Loan  Bank's  designat- 
ed distribution  points  and  the  individual  finan- 
cial institution  is  at  the  expense  of  the  finan- 
cial institutksn. 

(2)  On  pp.  10147-10149  revise  the 
entry  for  table  District  3.— Federal  Home 
Loan  Bank  of  Pittsburgh  (1986  DDA 
Services)  to  read  as  follows: 


District  3.— Federal  Home  Loan  Bank, 
OF  Pittsburgh 

[1986  DDA  Sen/ices] 


Service 


Deposit,  Processing  Service: 
Deposit  Ticket  Entry  (per  entry). 
Deposit  Transfer  Voucher  (per 

entry) 

Mail  [Jeposit  Ticket  Entry  (per 

entry) 

Deposit  Item  Processing  (per 

item) 

Deposit    Item    Encoding    (per 

item) 

Deposit  Item  Return  (per  item) ... 
Deposit  Item   Photocopy   (per 

item) 

Deposit  Pickup  (per  pickup) 

Check  and  Money  Order  Clearing 
Sen/ice: 
Clearing  Item  Processing  (per 

item) 

Claaring      Item      Reconciliation 
Copy  Processing: 

By  Manual  Input  (per  item) 

By  Magnetic  Tape  Input  (per 

item) 

Clearing  Item  Fine  Sorting  for 

Return     with     Bank    State- 
ments (per  item) 

$top     Payment    Orders    (per 

entry) 

Imprinting  Checks  and  Money 

Orders 

Standard  Earnings  Checks  (per 

item) 

Wife  Transfer  of  Funds: 
Outgoing  Wires: 
Receiving  Bank  On-line  (Feder- 
al Reserve)  (per  transfer) 

Receiving  Bank  Off-line  (Fed- 
eral Reserve)  (per  transfer).... 

Incoming  Wire  (per  transfer) 

ACH  Debit/Credit  (per  item) 

Lockbox  Service: 
Lockbox  Item  Processing  (per 

item) 

Deposit  Item  Processing  (per 

item) 

Deposit  Ticket  Entry  (per  entry). 
Transportation      (per     rrronth) 

(per  institution) 

Account  Maintenance  (per  acct/ 
month) 

Account  Overdraft  Penalty 

Collection  Service: 

Foreign  Items: 
West  (per  item,  plus  drawee 

bank  charges) 

East   (per   item,   plus   drawee 
bank  charges) 

Bonds  (East  Only)  (per  txjnd) 

Bond  Coupons: 

West  (per  envelope) 

East  (per  envelope) 

EASTERN  COIN  AND  CURREN- 
CY SERVICE: 

Requisition: 
Currency  (per  strap) 


Fee 


$.25 

1.75 

2.25 

.035 

.03 
1.50 

2.00 
6.75 

.11 


6.00 

9.25 

3.50 

.05 


.11 

.035 
.25 

20.00 

8.00 


$10.00 

5.00 
10.25 

3.25 
3.25 


.23 
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IF  Pittsburgh— Continued 
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[1986  DDA  Services] 


Service 


(per 


Coin  (per  bag) 

(per  box) 

Deposit: 
Currency/ Food   Coupons 

$1,000  or  part  thereof) 

Coin  (per  bag 

Transportation: 

Zone  1  (per  stop) 

Zone  2  (per  stop) 

WESTERN  COIN  AND  CURREN- 
CY SERVICE: 
Requistion: 
Cun'ency  (per  $1,000  or  part 

thereof) 

(Doin  (per  box) 

Deposit: 
Currency  (per  $1,000  or  part 

thereoO 

Coin: 
Unsorted  (per  $1,000  or  part 

thereof) 

Sorted    (per    $1,000    or    part 

thereof) 

Food  Coupons: 
Unsorted  (per  $1,000  or  part 

thereof) 

Sorted    (per    $1,000    or    part 

thereof) 

Transportation: 
Western     Pennsylvania     (per 

stop) 

West  Virginia: 

Zone  1  (per  stop) 

Zone  2  (per  stop) 

SAFEKEEPING    AND    INVEST- 
MENT SERVICE: 
Trade  Executed  (per  transac- 
tion)   

Receipt  of  Security: 
Physical  Form  (per  transaction).. 

DTC  (per  transaction) 

Book  Entry  (per  transaction) 

Delivery  of  Security: 
Physical    Form    (per    transac- 
tion ) 

DCT  (per  transaction) 

Book  Entry  (per  transaction) 

Redemption  at  Maturity: 
Physicial    Form    (per   transac- 
tion)  

DTC  (per  transaction) 

Book  Entry  (per  transaction) 

Income  Collection: 
Physical  Form  (per  collection. 

per  issue) 

DTC  (per  collection,  per  issue) .. 
Book  Entry  (per  collection,  per 

issue) 

Safekeeping     Account     Mainte- 
nance (per  month) 

Switch  Account/ Pledge: 
Physical  Form  (per  transaction). 

Book  Entry  (per  transaction) 

Retail-Repo     Custodial     Service 
(per  month) 


Fee 


.70 
1.85 


.25 
1.00 

17.20 
24.10 


.21 
1.50 


.70 

7.50 
1.25 

3.00 
1.75 

10.85 

27.80 
33.20 

$10.00 

14.00 
9.00 
8.00 


14.00 
9.00 
8.00 


14.00 
9.00 
8.00 


4.00 
4.00 

2.00 

10.00 

12.00 
6.00 

30.00 


Federal  Register  /  Vol.  52.  No.  71  /  Tuesday.  April  14.  1987  /  Notices 


District  3.— Federal  Home  Loan  Bank, 
OF  Pittsburgh— Continued 

[1986  DDA  Services] 


Service 


SAFEKEEPING    CHARGE    FOR 
ADVANCE  COLLA  TERAL 
Assignment    of    Collateral    for 
Outstanding   Advances,    Ad- 
vance Commitments,  Letters 
of  Credit,  and  Interest  Rate 

Swraps 

Physical  Delivery  of  Collateral 
for  Outstanding  Advances, 
Advance  Commitments,  Let- 
ters of  Credit  and  Interest 
Rate  Swaps 


Fee 


(') 


{«) 


■  Direct  cost  pass-through  from  supplier. 

^  Greater  of  $75  or  the  interest  on  the 
amount  of  ttie  overdraft  calculated  at  a  daily 
interest  rate  that  is  equal  to  tf>e  Nghest  acl- 
vance  rate  plus  3%. 

3  Greater  of  $2.00  per  million  or  $10.00  per 
month. 

*  Greater  of  $4.00  per  million  or  $10.00  per 
month. 

By  the  Federal  Home  Loan  Bank  Board. 
|eff  Sconyers, 

Secretary. 

[PR  Doc.  87-8238  Filed  4-13-87:  8:45  am] 

BtLUNG  CODE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-008054-025. 

Title:  South  and  East  Africa/U.S. 
Conference. 

Parties: 
The  Bank  Line,  Ltd. 
Lykes  Bros.  Steampship  Co..  Inc. 
South  Africa  Marine  Corp.  Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  charter 
vessel  space  to  and  from  one  another. 


Agreement  No.:  224-010747-001. 

Title:  Long  Beach  Terminal 
Agreement. 

Parties: 
City  of  Long  Beach 
Sulexport  Corporation  (SC) 

Synopsis:  The  proposed  amendment 
would  permit  a  reduction  of  SC's 
insurance  coverage  from  twenty  million 
dollars  to  six  million  dollars. 

Agreement  No.:  202-010776-Oia 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 
American  President  Lines,  Ltd. 
Barber  Blue  Sea 
Japan  Line,  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd. 
A.P.  MoUer-Maersk  Lines 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Line.  Inc. 
Sea-Land  Service,  Inc. 
Showa  Line,  Ltd. 
United  States  Lines,  Inc. 
Yamashita-Shinnihon  Steamship  Co.. 

Ltd. 
Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  prohibit  independent  action  on 
any  matter  pertaining  to  credit  terms  or 
the  availability  of  credit  with  respect  to 
cargoes  destined  to  Canada. 

Agreement  No.:  224-011089. 

Title:  Galveston  Terminal  Agreement. 

Parties: 
The  Board  of  Trustees  of  the  Galveston 

Wharves  (Port) 
Union  Equity  Co-operative  Exchange 

(Union  Equity) 

Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  reimburse 
Union  Equity  for  75%  of  the  dockage  fees 
collected  from  vessels  berthed  at  the 
premises  leased  by  Union  Equity.  The 
agreement  would  have  a  sixty  day  term 
and  the  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  224-011090 

Title:  Savannah  Terminal  Agreement 

Parties: 
Georgia  Ports  Authority 
Cia.  Chilena  de  Navegacion 

Interoceanica  S.A.  (CCNI) 

Synopsis:  Under  the  terms  of  the 
proposed  agreement  CCNI  would 
receive  certain  rate  and  operational 
concessions  in  return  for  designating  the 
Port  of  Savarmah  as  its  designated 
South  Atlantic  load  center.  The 
agreement  would  remain  in  effect  for  a 
period  of  five  years. 

Dated:  April  9, 1987. 


By  Order  of  the  Federal  Maritime 
Commission 
loseph  C  Polking, 
Secretary. 
[FR  Doc  87-8307  Filed  4-13-87:  8:45  am] 

NUJNG  CODE  e7II>-«1-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  persons  have  filed 
applications  for  licenses  as  ocean  freight 
forwarders  with  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  46  CFR  Part  510. 

Persons  knowing  of  any  reason  why 
any  of  the  following  persons  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Donald  T.  Maley  dba  Empire  Sea-Air 
Company,  147-39 175th  Street. 
Jamaica,  NY  11434 
Mirella  Garcia,  9428  SW.  4th  Lane. 

Miami,  FL  33174 
All  Fast  Express,  Inc..  2120  Colorado 
Blvd.,  Suite  1,  Los  Angeles,  CA  90041 
Officers:  Monson  Chinn,  President. 
Timothy  Chang,  Vice  President,  Joel 
Fisher,  Vice  President/Treasurer, 
Winston  Lee,  Vice  President 
Air  &  Ocean  International  Forwarding, 
Inc..  1245  17th  Street,  Hermosa  Beach, 
CA  90254 

Officers:  Anthony  Chien,  President/ 
Director,  Joseph  Chen,  Chief 
Financial  Officer/Director 
International  Transport  Management. 
Inc.,  80  Washington  Street,  Hoboken, 
NJ  07030 

Officer  Silvia  P.  Schmid.  President/ 
Director 
Allport  Freight  Inc..  182-30 150th  Road. 
Jamaica,  NY  11413 
Officers:  Derek  Davis,  President/ 
Director,  Joseph  M.  Carseni,  Vice 
President/Director,  Christopher 
Cargill,  Treasurer/Director 
Jong  Gil.  Kim  dba  Ace  Freight  System. 
17060  11th  Avenue  North  East,  Seattle, 
WA  98155 
Dated:  April  &  1987. 
Joaetdi  C.  Polking. 
Secretary. 
[FR  Doc.  87-8245  Filed  4-13-87:  8:45  am] 
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MalpractiCM  In  the  Trans-Attentic 
Trades 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  enforcement  initiative. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Seymour  Glanzer,  Director,  Bureau  of 
Hearing  Counsel,  (202)  523-5783. 

Notice  is  hereby  given  that  the 
Commission  on  April  8, 1987,  has 
initiated  an  enforcement  initiative 
relating  to  Malpractices  in  the  Trans- 
Atlantic  Trades — Between  U.S.  Ports 
and  Points  and  Ports  and  Points  in  the 
United  Kingdom,  Ireland,  France, 
Federal  Republic  of  Germany,  Belgium, 
Holland,  Denmark,  Sweden,  Norway 
and  Finland.  This  initiative,  as 
described  herein,  is  designed  to  achieve 
compliance  with  the  Shipping  Acts 
administered  by  the  Commission. 

This  action  is  in  response  to 
information  obtained  by  the 
Commission  in  the  regular  course  of 
business  and  data  generated  by  the 
Commission's  staff  indicating  that  major 
rate  malpractices,  including  rebating, 
may  now  be  affecting  the  Trans-Atlantic 
Trades.  The  information  and  data 
identify  some  of  the  leading 
commodities  which  may  be  involved. 
Inbound  those  commodities  appear  to  be 
chemicals  originating  in  Germany;  wines 
and  spirits  from  the  United  Kingdom 
and  France;  and  furniture  from 
Denmark.  Outbound,  malpractices  seem 
to  taint  the  movements  of  agricultural 
commodities  such  as  cotton,  peanuts, 
tobacco  and  fruit,  and  some  other 
commodities  requiring  refrigeration. 

This  initiative  includes  the  granting  of 
a  particular  type  of  "amnesty"  to 
persons  who  voluntarily  come  forward 
and  admit  and  provide  details  of 
violations  of  the  Shipping  Act  of  1984  in 
the  Trans-Atlantic  Trades.  In  return,  the 
Director,  Bureau  of  Hearing  Counsel, 
acting  under  authority  of  this 
enforcement  plan  and  pursuant  to 
existing  delegated  authority,  is 
empowered,  in  his  discretion,  to  remit 
any  civil  penalties  under  the  shipping 
statutes  administered  by  the 
Commission  arising  from  those 
violations.  The  amnesty  period  will 
expire  in  ninety  days,  on  July  8, 1987. 

The  amnesty  portion  of  this  program  is 
reinforced  by  an  Order,  issued  this  day, 
instituting  Fact  Finding  Investigation  No. 
16,  a  nonadjudicatory  investigation  to 
determine  whether  there  is  sufficient 
evidence  to  warrant  ancillary  informal 
or  formal  penalty  proceedings. 

Within  a  week.  Bureau  of 
Investigation  personnel  will  be  calling 
upon  shippers  and  consignees  and  other 
persons  to  explain  the  amnesty  program 
and  to  encourage  cooperation. 

If  the  amnesty  concept  does  not 
succeed  in  voluntary  cooperation, 
subpenas  issued  by  the  Fact  Finding 
Officer  named  in  the  Fact  Finding 


Investigation  may  be  served,  where 
appropriate.  Thereafter,  the  Fact  Finding 
Officer  may  take  testimony  under  oath 
and  compulsory  process. 

Shippers  and  carriers  are  subject  to 
monetary  penalties  of  up  to  $25,000  for 
eadi  violation  of  the  anti-rebating 
provisions  of  the  1984  Act.  Additionally, 
the  1984  Act  empowers  the  Commission 
to  suspend  the  tariffs  of  carriers  for 
violations  of  the  Act's  prohibitions 
against  rebating  and  other  rate 
malpractices. 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc.  87-8250  Filed  4-ia-87;  8:45  am] 

WLUNG  COOE  S730-01-M 

[Fact  Finding  Investigation  No.  16] 

Possible  Malpractices  in  the  Trans- 
Atlantic  Trades;  Order 

The  Federal  Maritime  Commission 
has  reason  to  believe  that  some  persons 
participating  in  the  United  States  foreign 
commerce  between  ports  and  points  in 
the  United  States  and  those  in  Northern 
Europe,  more  specifically,  the  United 
Kingdom,  Ireland,  Holland,  Denmark, 
Sweden,  Finland,  Norway,  Belgium, 
FraBice  and  The  Federal  Republic  of 
Germany,  ("Trans-Atlantic  Trades") 
directly  or  indirectly,  may  have 
obtained,  or  attempted  to  obtain, 
transportation  of  property  at  less  or 
different  compensation  than  the  rates 
and  charges  shown  in  applicable  tariffs 
or  service  contracts.  The  various  unfair 
devices  or  means  which  appear  to  have 
been  used  include  rebates,  concessions, 
absorptions  and  allowances  other  than 
those  set  forth  in  applicable  tariffs,  and 
other  similar  practices,  in  violation  of 
the  prohibitions  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1709(10)(a)(l).  Such  violations  are 
subject  to  civil  penalties  not  to  exceed 
$5X100  for  each  violation,  and  not  to 
exceed  $25,000  for  each  violation 
willfully  and  knowingly  committed, 
pursuant  to  section  13(a)  of  the  Shipping 
Aat  of  1984,  46  U.S.C.  app.  1712. 

The  Commission  also  has  reason  to 
believe  that  some  carriers  operating  in 
the  United  States  foreign  commerce 
between  ports  and  points  in  the  Trans- 
Atlantic  Trades,  directly  or  indirectly, 
may  have  provided,  or  allowed  other 
persons  to  obtain,  transportation  of 
property  at  less  or  different 
compensation  than  the  rates  and 
charges  shown  in  applicable  tariffs  or 
service  contracts.  These  actions  also 
anear  to  have  been  accomplished  by 
various  unfair  devices  or  means,  such  as 
rebates,  concessions,  absorptions  and 


allowances  other  than  those  set  forth  in 
applicable  tariffs  or  through  other 
similar  practices,  in  violation  of  the 
prohibitions  of  section  10(b)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1709(b).  Such  violations  are  subject  to 
civil  penalties  not  to  exceed  $5,000  per 
violation,  and  not  to  exceed  $25,000  for 
each  violation  willfully  and  knowingly 
committed,  pursuant  to  section  13(a)  of 
the  Shipping  Act  of  1984.  46  U.S.C.  app. 
1712.  Additionally,  carriers  who  rebate 
or  commit  other  rate  malpractices  in 
contravention  of  their  tariffs  or  service 
contracts,  may  have  their  tariffs  or  their 
participation  in  conference  tariffs 
suspended  by  the  Commission  pursuant 
to  section  13(b)(1)  of  the  Shipping  Act  of 
1984,  48  U.S.C.  app.  1712. 

In  order  that  the  Commission  may 
properly  exercise  its  regulatory  duties  to 
ensure  protection  of  the  public  interest 
in  the  proper  and  effective 
administration  and  enforcement  of  the 
law,  the  Commission  believes  that  it  is 
essential  to  conduct  a  nonadjudicatory 
investigation  to  determine  whether 
sufficient  evidence  exists  to  warrant 
informal  compromise  procedures  or 
formal  investigation  and  assessment 
proceedings  for  violations  of  the 
Shipping  Act  of  1984  with  regard  to  the 
transportaton  of  property  m  the  Trans- 
Atlantic  Trades. 

Therefore,  it  is  ordertii.  that  pursuant 
to  sections  11  and  12  of  the  Shipping  Act 
of  1984. 46  U.S.C.  app.  1710  and  1711, 
and  Subpart  R  of  Title  46  of  the  Code  of 
Federal  Regulations,  46  CFR  502.281.  et 
seq.,  a  nonadjudicatory  investigation  is 
hereby  instituted  into  the  practices  of 
rebates,  concessions,  absorptions  and 
allowances  in  excess  of  those  set  forth 
in  applicable  tariffs,  and  any  other 
devices  or  means  of  obtaining, 
providing,  or  allowing  other  persons  to 
obtain,  transportation  of  property  at  less 
or  different  compensation  than  the  rates 
and  charges  shown  in  applicable  tariffs 
or  service  contracts,  in  the  United  States 
foreign  commerce,  between  ports  and 
points  in  the  Trans-Atlantic  Trades; 

It  is  further  ordered,  that  the 
Investigative  Officer  shall  be  Vem  W. 
Hill  of  the.Commission.  Mr.  Hill  shall 
direct  the  investigation  and  shall  be 
assisted  by  such  staff  members  as  he 
may  designate  or  as  may  be  assigned  by 
the  Commission's  Managing  Director, 
The  Investigative  Officer  shall  have 
the  full  authority  of  the  Commission  to 
hold  public  or  nonpublic  sessions,  to 
resort  to  all  compulsory  process 
authorized  by  law  (including  the 
issuance  of  subpenas  ad  testificandum 
and  duces  tecum),  to  administer  oaths 
and  to  perform  such  other  duties  as  may 
be  necessary  in  accordance  with  the 
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laws  of  the  United  Slates  and  the 
regulations  of  the  Commission; 

It  is  further  ordered,  that  said 
investigative  officer  shall  issue  to  the 
Commission  interim  progress  reports 
every  four  months  and  a  final  report  of 
findings  and  recommendations  no  later 
than  one  year  after  publication  of  this 
Order  in  the  Federal  Register,  all  such 
reports  to  remain  confidential  unless 
and  until  the  Commission  rules 
otherwise;  and 

It  is  further  ordered,  that  this 
proceeding  will  be  discontinued  upon 
issuance  of  the  final  report  by  the 
Investigative  Officer; 

It  is  further  ordered,  that  Notice  of  this 
Order  be  published  in  the  Federal 
Register. 

By  the  Commission. 
foseph  C.  Polking, 

Secretary. 

[FR  Doc.  87-8251  Filed  4-13-87;  8:45  am] 

BtLUNO  CODE  673IM>1-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the  notices 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  29. 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Gary  D.  Karre.  Papillion.  Nebraska; 
Larry  Rozmiarek,  Ralston,  Nebraska; 
Norman  H.  Stevens,  Omaha,  Nebraska; 
Larry  Taylor,  Omaha,  Nebraska;  Hal 
Zimmerman,  Omaha,  Nebraska;  Carolyn 
Smith,  New  York,  New  York;  Ray 
Zagozda,  Sr.,  Ralston,  Nebraska,  Ray 
Zagozda,  Jr.,  Ralston,  Nebraska;  William 
E.  Vacek,  Hermosa  Beach,  California; 
Michael  Dudzinski,  Omaha.  Nebraska; 
Mini  Plaza,  Omaha,  Nebraska 
(controlled  by  Michael  Dudzinski): 


Gerald  B.  and  Frances  j.  Campbell, 
Omaha,  Nebraska;  Richard  Fogelman. 
Papillion.  Nebraska;  Ted  F.  Melonis, 
Omaha,  Nebraska:  Edward  E.  and  Joann 
Zbylut,  Omaha,  Nebraska;  Clifford 
Pawol,  Omaha,  Nebraska;  Paul  Zagozda, 
Omaha,  Nebraska;  and  Elizabeth  Novak, 
Papillion.  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Financial  Savings  Corporation.  LaVista. 
Nebraska,  and  thereby  indirectly 
acquire  Brentwood  Bank,  LaVista, 
Nebraska. 

2.  Donald  L  Sturm,  Omaha,  Nebraska: 
to  acquire  61.1  percent  of  the  voting 
shares  of  American  Bank  Corporation. 
Omaha,  Nebraska,  and  thereby 
indirectly  acquire  American  National 
Bank  of  Affton,  Affton.  Wyoming: 
American  National  Bank  of  Cheyenne. 
Cheyenne,  Wyoming;  and  American 
National  Bank  of  Evanston,  Evanston, 
Wyoming. 

Board  of  Governor*  of  the  Federal  Reserve 
System,  April  8, 1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-8235  Filed  4-13-87;  8:45  amj 

BHJJNG  CODE  UIO-OI-M 


Union  Planters  Corp.  et  aU 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  6, 
1987. 


A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Plantet^  Coproration, 
Memphis,  Tennessee:  to  acquire  at  least 
90  percent  of  the  voting  shares  of  The 
First  BancCrossville,  Inc.,  Crossville, 
Tennessee,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Crossville,  Crossville,  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Security  National  Bancshares  of 
Sapulpa,  Inc.,  Sapulpa,  Oklahoma;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Security  National  Bank  of  Sapulpa, 
Sapulpa,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  8, 1987. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-8236  Filed  4-13-«7;  8:45  am] 

BIUJMO  COOC  UIO-OI-H 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Privacy  Act  of  1974 

agency:  Federal  Retirement  Thrift 
Investment  Board. 

action:  Notice;  initial  publication  of 
notice  of  systems  of  records. 

SUMMARY:  This  notice  is  being  published 
pursuant  to  the  Privacy  Act  of  1974.  5 
U.S.C.  552a,  as  amended,  in  order  to 
describe  new  systems  of  records 
established  by  a  Federal  agency 
containing  information  on  individuals. 

DATES:  Comments  must  be  received  on 
or  before  June  15, 1987.  This  notice  is 
effective  April  14, 1987. 
ADDRESS:  Written  comments  may  be 
sent  to:  John  J.  O'Meara,  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station,  P.O.  Box  511, 
Washington,  DC  20044;  or  delivered  to 
the  Board's  office  at  Room  214. 1717  H 
Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  O'Meara,  (202)  653-2537. 
SUPPt^MENTARY  INFORMATION:  The 
Federal  Retirement  Thrift  Investment 
Board  was  established  by  Pub.  L  No. 
99-335  (June  6, 1986),  the  Federal 
Employee's  Retirement  System  Act  of 
1986, 1986  U.S.  Code  Cong.  &  Ad.  News 
(100  Stat.  514)  (to  be  codified  principally 
at  5  U.S.C.  8401-8479),  as  amended  by 
Pub.  L  No.  99-509,  the  Omnibus 
Reconciliation  Act  of  1986,  and  Pub.  L 
No.  99-556,  the  Federal  Employees' 
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Retirement  System  Technical 
Corrections  Act  of  1986.  Its  primary 
function  is  to  invest  the  assets  of  the 
Thrift  Savings  Fund  and  manage  the 
Thrift  Savings  Plan.  The  Board  is  an 
independent  establishment  located  in 
Washington.  DC,  and  it  has  no  field 
offices.  However,  the  Board  does  have  a 
recordkeeping  responsibility  which  is 
performed  by  contract  and  the 
contractor  may  be  located  outside  of  the 
Washington,  DC  area.  The  records 
maintained  for  the  Board  by  its 
contractor  are  subject  to  its  Privacy  Act 
regulations  and  constitute  a  Board 
system  of  records.  At  this  time,  the 
record  keeping  contract  is  held  by  the 
National  Finance  Center,  Department  of 
Agriculture,  New  Orleans,  Louisiana. 
The  notice  set  forth  herein  relates  to 
new  systems  of  records  which  have 
been  established  by  the  Federal 
Retirement  Thrift  Investment  Board  in 
accordance  with  the  requirements  of  its 
enabling  legislation.  The  Board  will 
issue  a  final  notice  of  these  systems  of 
records  after  the  comment  period  has 
expired. 

Federal  Retirement  Thrift  Investment  Board. 
Francis  X.  Cavooaugh. 
Executive  Director. 

Federal  Retirement  Thrift  Investment  Board 
Systems  of  Records 

Table  of  Contents 

A.  Thrift  Savings  Plan  Participation  and 

Account  Records 
FRTIB-1    Thrift  Savings  Plan  Records 

B.  Federal  Retirement  Thrift  Investment 

Board  Administrative  Records 
FRTIB-2    Personnel  Background 

Investigation  Reports 
FRTIB-3    General  Personnel  Records 
FRTlB-4    EEO  Discrimination  Complaint 

File 
FRTIB-5    Adverse  Information  and  Action 

Records.  Disciplinary  Records 
FRTIB-6    Payroll  Records 
FRTlB-7    Leave  Records 
FRTIB-8    Consultant  and  Staff  Associate 

File 
FRTIB-9    Board  Members  File 
FRTIB-10    Biographical  File  on  Board 

Employees 
FRTlB-li     Employee  Locator  Card  Files 
FRTIB-12    Grievance  Records 
FRTIB-13    Recruiting  and  Placement 

Records 
FRTIB-14    Financial  Disclosure  Reports 

and  Outside  Business  Interest  Records 
FRTlB-15    Health  Records. 

FRTlB-1 

SYSTEM  name: 

Thrift  Savings  Plan  Records. 

SYSTEM  location: 

These  records  are  located  at  the 
National  Finance  Center,  Department  of 
Agriculture,  Building  350, 13800  Old 
Gentilly  Road,  New  Orleans,  Louisiana. 


CATEOOMES  OT  MDIVIOUALS  COVERED  BY  TMK 
SYSTEM: 

Present  and  former  Federal 
employees,  and  present  and  former 
Members  of  Congress,  who  have  been  or 
are  participants  in  the  Thrift  Savings 
Plan,  and  their  beneficiaries. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  the  following 
kinds  of  information:  Thrift  Savings  Plan 
Account  records  of  employee 
contributions,  employer  contributions 
employee  and  Member  social  security 
number,  date  of  birth  and  home  address, 
account  earnings  and  balance,  records 
showing  whether  a  participant's  interest 
is  vested,  participant  designated 
beneficiaries,  locater  information  on 
former  spouses  and  spousal  waivers, 
records  of  garnishment  action  against 
accounts,  employing  agency,  servicing 
payroll  office,  servicing  personnel  office 
of  the  participant,  and  the  participant's 
investment  status  by  Fund. 

AUTHORmr  FOR  MAINTENANCE  OF  THC 
SYSTSt: 

5  U.S.C.  8474. 
PtiRPOSE: 

The  purpose  of  this  system  of  records 
is  to  record  and  document  contributions 
and  earnings  of  each  plan  participant 
and  to  communicate  with  participants  in 
order  to  make  certain  that  they  receive 
their  entitlement  at  the  time  of 
sepaeation  from  government  service. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOmO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  financial  data  to 
Federal,  State,  and  local  government  tax 
enfoicement  agencies  so  that  they  may 
enforce  applicable  tax  laws. 

b.  To  disclose  to  annuity  vendors  so 
that  these  firms  may  provide  retired 
employees  with  an  annuity. 

c.  To  disclose  to  financial  institutions 
who  are  qualified  pension  plan  sponsors 
for  purposes  of  transfer  to  an  individual 
retirement  account  or  to  transfer  into 
another  qualified  pension  plan. 

d.  To  disclose  to  agency  payroll  and 
personnel  offices  information  necessary 
to  assure  the  effective  operation  of  the 
Thrift  Savings  Plan. 

e.  To  disclose  to  beneficiaries  so  that 
they  may  exercise  their  entitlement 
rights  under  the  Act. 

f.  To  disclose  to  current  and  former 
spouses  so  that  they  may  exercise  their 
entitlement  rights  under  the  Act. 

g.  To  disclose  to  the  Department  of 
Labor  and  to  private  sector  audit  firms 
so  that  they  may  perform  audits  as 
provided  for  in  the  Act. 


h.  To  disclose  to  the  General 
Accounting  Office  to  allow  that  agency 
to  perform  reviews  requested  by 
Congress. 

i.  To  disclose  to  any  inquirer,  if 
sufficient  information  is  provided  to 
assure  positive  identification  of  an 
individual  on  whom  a  department  or 
agency  maintains  retirement  records, 
the  fact  that  an  individual  is  or  is  not  on 
the  retirement  rolls,  and,  if  so.  the  type 
of  annuity  (employee  or  survivor,  but 
not  disability  retirement)  being  paid,  or 
if  not,  whether  a  refund  has  been  paid. 

j.  When  an  individual  to  whom  a 
record  pertains  dies,  to  disclose  to  any 
person  possibly  entitled  in  the  order  of 
precedence  of  lump  sum  benefits, 
information  in  the  individual's  record 
which  might  properly  be  disclosed  to  the 
individual,  and  the  name  and 
relationship  of  any  other  person  whose 
claim  to  benefits  takes  precedence  or 
who  is  entitled  to  share  the  benefits 
payable.  When  a  representative  of  the 
estate  has  not  been  appointed,  the 
individual's  next  of  kin  may  be 
recognized  as  the  representative  of  the 
estate. 

k.  To  disclose  to  the  Department  of 
the  Treasury  information  necessary  to 
issue  checks. 

1.  To  disclose  information  to  any 
person  who  is  responsible  for  the  care  of 
the  individual  to  whom  a  record  pertains 
and  who  is  found  by  a  court  to  be 
incompetent  or  under  other  legal 
disability,  information  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

m.  To  disclose  to  the  Parent  Locator 
Service  of  the  Department  of  Health  and 
Human  Services,  upon  its  request,  the 
present  address  of  an  annuitant, 
survivor  annuitant,  or  former  employee, 
for  the  purpose  of  enforcing  child 
support  obligations  against  such 
individual. 

n.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  the  Board  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

o.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at 
any  stage  of  the  legislative  coordination 
and  clearance  process  in  connection 
with  private  relief  legislation  as  set  forth 
in  0MB  Circular  No.  A-19. 

p.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 


q.  To  disclose  to  the  National 
Archives  and  Records  Service  (General 
Services  Administration)  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

r.  To  disclose  an  official  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties  related 
to  reconciling  or  reconstructing  data 
files,  compiling  descriptive  statistics, 
and  making  analytical  studies  in  support 
of  the  function  for  which  the  records 
were  collected  and  maintained. 

s.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  present 
address  of  a  former  employee  and  any 
other  information  the  agency  needs  in 
order  to  contact  the  former  employee 
concerning  a  possible  threat  to  his  or  her 
health  or  safety. 

L  To  disclose  information  to  the 
Department  of  Justice  when 

(1)  The  Board,  or  any  component 
thereof;  or 

(2)  Any  employee  of  the  Board,  in  his  or 
her  official  capacity:  or 

(3)  Any  employee  of  the  Board  in  his  or 
her  individual  capacity,  where 
performance  of  official  duties  is  at 
issue;  or 

(4)  The  United  States,  where  the  Board 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components, 

Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Board 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation. 

u.  To  disclose  information  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Board  is  authorized  to  appear,  when 

(1)  The  Board  or  any  component 
thereof;  or 

(2)  Any  employee  of  the  Board  in  his  or 
her  ofHcial  capacity;  or 

(3)  Any  employee  of  the  Board  in  his  or 
her  individual  capacity,  where 
performance  of  official  duties  is  at 
issue;  or 

(4)  The  United  States,  where  the  Board 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components. 

Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Board 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation. 

policies  and  practices  of  storing, 
rctrievino,  safeouardtno,  and  rtetainino 
and  disposino  of  records  in  the  system: 

storage: 

These  records  are  maintained  on 
magnetic  media,  microfiche  and  in 
folders. 
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retrievabiuty: 

These  records  are  retrieved  by  name. 
Social  Security  Number,  and  date  of 
birth  of  the  individual  to  whom  they 
pertain. 

safeguards: 

Records  are  kept  in  metal  file  cabinets 
in  a  secure  facility  with  access  limited 
to  those  whose  official  duties  require 
access.  Personnel  screening  is  employed 
to  prevent  unauthorized  disclosure. 
Automatic  data  processing  software 
security  mechanisms  are  used  to  prevent 
unauthorized  access  to  the  magnetic 
media. 

RETENTION  AND  DISPOSAL: 

All  records  are  retained  as  long  as  the 
Board  has  a  custodial  responsibility  for 
a  particular  asset  and  for  three  years 
thereafter.  Disposal  of  manual  records  is 
by  shredding  or  burning,  magnetic 
media  are  erased. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Executive  Director,  Federal 
Retirement  Thrift  Investment  Board. 
Benjamin  Franklin  Station.  P.O.  Box  511, 
Washington.  DC  20044. 

RECORD  ACCESS  PROCEDURE: 

Current  federal  employees  wishing  to 
inquire  if  this  system  contains 
information  about  them  should  contact 
their  servicing  personnel  office. 
Separated  personnel  with  the  same 
inquiry  should  contact  the  system 
manager. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  or  formerly  employed  in 
the  Federal  Service. 

The  individual  requesting  access  must 
follow  the  Board's  indentity  verification 
procedure. 

NOTIFIED  PROCEDURE: 

Current  federal  employees  wishing 
request  amendment  of  their  records  in 
this  system  should  contact  their 
servicing  personnel  office.  Separated 
personnel  with  the  same  inquiry  should 
contact  the  system  manager. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  or  formerly  employed  in 
the  Federal  Service. 


CONTESTING  RECORDS  PROCEDURE: 

Current  federal  employees  wishing  to 
request  amendment  of  their  records  in 
this  system  should  contact  their 
servicing  personnel  office.  Separated 
personnel  with  the  same  inquiry  should 
contact  the  system  manager. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  or  formerly  employed  in 
the  Federal  Service. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  is 
obtained  from  the  following  sources: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Agency  pay,  leave,  and  allowance 
records. 

c.  Court  orders. 

d.  Spouses  and  former  spouses. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
FRT1B-2 

SYSTEM  NAME: 

Personnel  Background  Investigation 
Reports. 

SYSTEM  LOCATION: 

Federal  Retirement  Thrift  Investment 
Board,  Room  214, 1717  H  Street  NW.. 
Washington.  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  applicants  for 
employment  by  the  Board;  employees 
considered  for  access  to  restricted 
areas;  and/or  contractors,  employees  of 
contractors,  experts,  and  consultants  to 
the  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  may  contain 
investigative  information  regarding  an 
individual's  character,  financial 
responsibility,  conduct,  behavior,  arrests 
and  convictions  for  any  violations 
against  the  law;  reports  of  interviews 
with  former  supervisors;  co-workers, 
associates,  and  educators:  reports  about 
the  qualifications  of  an  individual  for  a 
specific  position:  reports  of  inquiries 
with  law  enforcement  agencies:  former 
employers;  educational  institutions 
attended:  and  other  information 
developed  from  the  above. 
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AUTHORITY  FOR  MAINTENAMCS  OF  THE 
SVS'TEM: 

5  U.S.C.  8474. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  contents  of  these  records  may  be 
disclosed  and  used  as  follows: 

a.  To  assist  in  determining  the 
suitability  for  access  to  classiHed 
information. 

b.  To  designated  officers  and 
employees  of  other  agencies  and 
departments  of  the  Federal  Government, 
and  the  District  of  Columbia 
Government,  having  an  interest  in  the 
individual  for  employment  purposes,  in 
connection  with  performance  of  a 
service  to  the  Federal  Government, 
under  a  contract  or  other  agreement, 
including  a  security  clearance  or  access 
determination,  and  a  need  to  evaluate 
quaUHcations,  suitability,  and  loyalty  to 
the  United  States  Government. 

c.  To  the  intelligence  agencies  of  the 
Department  of  Defense,  National 
Security  Agency,  Central  Intelligence 
Agency,  and  the  Federal  Bureau  of 
Investigation  for  use  in  intelligence 
activities. 

d.  To  any  source  from  which 
information  is  requested  by  the  Board  in 
the  course  of  an  investigation,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
nature  and  purpose  of  the  investigation 
and  to  identify  the  type  of  information 
requested. 

e.  In  the  event  of  an  indication  of  any 
violation  or  potential  violation  of  the 
law,  either  civil,  criminal,  or  regulatory 
in  nature,  and  whether  arising  by  statute 
or  by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  Federal,  State,  or  local 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto;  such  referral  shall  include,  and 
be  deemed  to  authorize  any  and  all 
appropriate  and  necessary  uses  of  such 
records  in  a  court  of  law  and  before  an 
administrative  board  or  hearing. 

f.  As  a  data  source  for  management 
information  for  production  of  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  management 
functions  or  manpower  studies;  may 
also  be  utilized  to  respond  to  general 
requests  for  statistical  information 
(without  personal  identification  of 


individuals]  under  the  Freedom  of 
Infonnation  Act. 

pouoes  and  practiccs  of  storinq, 
retrkvinq,  retaining,  accessing,  and 
disposing  of  records  in  the  system: 

storage: 

Fiks  are  maintained  in  folders  and 
index  cards  in  steel  file  cabinets  with 
manipulation  proof  combination  lock. 

RETRIfV  ability: 

Records  are  indexed  by  name  in 
alphabetical  order. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  access  and  who  have 
appropriate  security  clearance. 

RETEMTIGN  AND  DISPOSAL: 

The  indexing  cards  are  retained 
indefinitely,  while  the  reports  of 
investigation  are  returned  to  the 
originating  agency  after  separation  of 
employment. 

SYSTEM  MANAGER  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station,  P.O.  Box  511, 
Washington,  DC  20044. 

NOTIFICATION  PROCEDURE: 

Ab  individual  may  inquire  as  to 
whether  or  not  the  system  contains  a 
record  pertaining  to  him  or  to  her  by 
addressing  a  written  request  to  the 
System  Manager. 

The  request  should  include  the  full 
name  and  date  and  place  of  birth  of  the 
individual,  and  any  available 
information  regarding  the  type  of  record 
involved,  and  the  category  of  individual 
under  which  the  inquirer  feels  he  or  she 
fits. 

RECOND  ACCESS  PNOCEDURE: 

In  response  to  a  written  request  by  an 
individual  to  determine  whether  or  not 
the  system  contains  a  record  pertaining 
to  him  or  to  her,  the  Director  will  set 
forth  the  procedure  for  gaining  access  to 
the  record.  If  the  individual  desires  to 
contest  the  contents  of  a  record,  he  or 
she  may  do  so  by  writing  to  the  System 
Manager. 

RECORD  SOURCE  CATEOOMES: 

Information  contained  in  the  system  is 
obtained  from  the  following: 

1.  Applications  and  other  personnel 
and  security  forms  furnished  by  the 
individual. 

2.  Investigative  material  furnished  by 
other  Federal  agencies.  Notices  of 
personnel  actions  furnished  by  other 
Federal  agencies. 


3.  Personal  investigation  or  written  . 
inquiry  from  sources  such  as: 

Employers 

Schools 

References 

Neighbors 

Associates 

Police  Departments 

Courts 

Credit  Bureau 

Medical  Records 

Probation  Officials 

Prison  Officials 

4.  Newspapers,  magazines, 
periodicals,  and  other  publications. 

5.  Published  hearings  of  Congressional 
Committees. 

SYSTEMS  EXEMPTED  FROM  CCRTAM 
PROVISIONS  OF  THE  ACT 

Pursuant  to  5  U.S.C.  552a  (k)(2)  and 
(k)(5)  (the  Privacy  Act)  and  the  Board's 
regulation  relating  thereto  (5  CFR 
1630.16),  certain  portions  of  this  system 
of  records  may  be  exempt  from  certain 
provisions  of  the  Act  where:  (1)  Such 
portions  represent  investigatory 
material  compiled  for  law  enforcement 
purposes,  or  (2)  such  portions  represent 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualiHcations 
for  Board  employment  to  the  extent  that 
disclosure  of  such  portions  would  reveal 
the  identity  of  a  source  who  furnished 
information  under  a  promise  of 
confidentiality. 

FRTIB-3 

SYSTEM  name: 

General  Personnel  Records. 

SYSTEM  location: 

Federal  Retirement  Thrift  Investment 
Board.  Room  214, 1717  H  Street,  NW., 
Washington,  DC. 

CATEOOMES  OF  MOIVIDUALS  OOVEIKD  BY  THE 

SYSTEM: 

This  system  of  records  consists  of  a 
variety  of  documents  relating  to 
personnel  actions  of  the  Board  and  its 
determinations  made  about  an 
individual  during  the  course  of  his  or  her 
employment  by  the  Board.  These 
records  may  contain  infonnation  about 
employees  and  former  employees 
relating  to  employment,  placement, 
persoimel  actions,  performance 
considerations  and  evaluations;  training 
and  development  activities  and  plans, 
background  investigations;  reference 
checks;  salary  history  and  other 
personnel  matters.  It  also  includes 
minority  group  and  medical  disability 
designators;  records  relating  to  tjenefits 
and  designation  of  beneficiary; 
emergency  contact,  documentation 
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supporting  personnel  actions  or 
decisions  made  about  an  individual; 
awards  and  other  information  relating  to 
the  status  of  the  individual  either  while 
considered  for  employment  or  while 
employed  by  the  Board. 

AUTMOfNTV  KM  MAMTINANCC  W  THC 


5  U.S.C.  8474. 

RouTiNc  usu  or  mcoNc-  •■^-  .» "  ^weo  m 

THi  SYSTEM,  tNOJUMNO  C>    t<i<:.«msor 
USERS  AND  THE  nMM>8C&  .>»  &uCN  USCS: 

Information  in  these  records  is  used: 

a.  To  provide  data  for  automated 
personnel  records. 

b.  To  provide  information  to  a  Federal 
agency,  or  any  other  employer  or 
prospective  employer,  in  response  to  its 
request  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of  a 
contract,  or  issuance  of  a  license,  grant, 
or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

c.  To  request  information  from  a 
Federal.  State  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  relevant  information 
or  other  pertinent  information  to  a  Board 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  grant  or 
other  benefit. 

d.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal. 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

e.  To  transfer  information  necessary 
to  report  a  claim  for  benefits  under  the 
various  benefit  programs  in  operation  at 
the  Board. 

POLICIES  AND  PRACnCCS  Of  STOfUNO, 
RrmWVIMa,  ACCESStNO,  RrrANMNO,  ANO 
DISPOSING  Of  RECONOS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
magnetic  tape,  disc  punched  cards, 
index  cards  and  microfilm. 

retrievabiuty: 

Records  are  indexed  by  any 
combination  of  name,  date  of  birth, 
social  security  number,  or  identification 
number. 


safeguards: 

Records  are  located  in  lockable  metal 
file  cabinets  in  secured  rooms  with 
access  limited  to  those  whose  official 
duties  require  it. 

HrrENTKM  AND  DiSKMAL: 

The  General  Personnel  Record  is 
retained  until  five  years  after  death  or 
until  an  individual  achieves  age  75 
where  he  or  she  does  not  separate 
employment  by  retirement. 

system  manager  and  address: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board. 
Benjamin  Franklin  Station,  P.O.  Box  511, 
Washington,  DC  20044. 

NOTinEo  pmoceduhe: 

Inquiries,  including  name,  date  of 
birth,  and  social  security  number  should 
be  addressed  to  the  System  Manager, 
address  above. 

RECORD  ACCESS  phoccoures: 

Current  and  former  Board  employees 
who  wish  to  gain  access  to  or  contest 
their  records  should  contact  the  System 
Manager,  address  above.  Former  Board 
employees  should  direct  such  a  request 
in  writing,  including  their  name,  date  of 
birth,  and  social  security  number. 

RECORD  SOURCE  CATEOORieS: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies  or  is  derived  from  the 
information  the  individual  supplied, 
except  information  provided  by  Board 
officials.  Information  is  also  obtained 
from  the  following  sources  for 
administration  of  the  benefits  portion  of 
the  system: 

1.  0PM  Personnel  Management 
Records  System. 

2.  Personnel  records  of  other 
Government  agencies. 

systems  exempted  niOM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

Pursuant  to  5  U.S.C.  552a  (k)(2)  and 
(k)(5)  (the  Privacy  Act)  and  the  Board's 
regulation  relating  thereto  (5  CFR 
1630.16),  certain  portions  of  this  system 
of  records  may  be  exempted  from 
certain  provisions  of  the  Act  where:  (1) 
Such  portions  represent  investigatory 
material  compiled  for  law  enforcement 
purposes;  or  (2)  such  portions  represent 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  quaUfications 
for  Board  employment  to  the  extent  that 
disclosure  of  such  portions  would  reveal 
the  identify  of  a  source  who  furnished 
information  under  a  promise  of 
confidentiality. 


FRTIB-4 

SYSTEM  name: 

EEO  Discrimination  Complaint  File. 

SYSTEM  location: 

Federal  Retirement  Thrift  Investment 
Board,  Room  214, 1717  H  Street,  NW., 
Washington,  DC. 

categories  Of  individuals  covero)  by  tme 
system: 

Applicants  for  Board  employment  and 
current  and  former  Board  employees 
who  file  a  complaint  of  discrimination  or 
appeal  a  determination  made  by  an 
official  of  the  Board  relating  to  equal 
employment  opportunities. 

categories  of  records  m  the  system: 

This  system  of  records  contains 
information  or  documents  relating  to  a 
complaint  or  a  decision  made  by  the 
Board  affecting  an  individual  under  the 
Board's  EEO  regulations  and 
procedures.  The  records  consist  of  the 
initial  complaint  or  appeal  letters  or 
notices  to  the  individual,  record  of 
hearings  when  conducted,  materials 
placed  into  the  record  to  support  the 
decision  or  determination,  affidavits  or 
statements,  testimony  of  witnesses, 
investigative  reports,  instructions  to  the 
Board  and/or  individual  about  action  to 
be  taken  to  comply  with  decisions,  and 
related  correspondence,  opinions  and 
recommendations. 

AUTHORrrv  FOR  maintenance  of  the 
system: 

5  U.S.C.  8474. 

ROUTINC  USES  OF  RECORDS  MAINTAMIEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

The  information  in  the  records  may  be 
used: 

a.  To  adjudicate  an  appeal,  complaint, 
or  grievance. 

b.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  or 
regulatory  in  nature,  to  the  appropriate 
agency,  whether  Federal,  State,  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

c.  To  provide  information  or  disclose 
to  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  lettering  of 
a  contract,  or  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency  to  the  extent  that  the  information 
is  relevant  and  necessary  to  the 
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requesting  agency's  decision  on  that 
matter. 

POLICIES  AND  PRACTICES  Of  STOftlMa, 
ACCESSING,  RETAININQ,  AND  DISPOSINO  OF 
RECORDS  IM  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  binders,  and  index  cards. 

RETRIEVABIUTY: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

The  records  are  maintained 
indefinitely. 

SYSTEM  MANAGER  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board. 
Benjamin  Franklin  Station.  P.O.  Box  511. 
Washington.  DC  20044. 

NOTIFICATtON  PROCEDURE: 

Individuals  who  have  filed  appeals  or 
grievances  are  aware  of  that  fact  and 
have  been  provided  a  copy  of  the 
records.  They  may,  however,  contact  the 
System  Manager,  address  above. 
Individuals  should  provide  their  name, 
date  of  birth,  and  the  approximate  date 
of  employment  or  application,  and  the 
kind  of  action  taken  by  the  Board  when 
making  inquiries  about  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  have  appealed  or 
filed  a  grievance  about  a  decision  or 
determination  made  by  the  Board  or 
about  conditions  existing  in  the  Board 
already  have  been  provided  a  copy  of 
the  records.  However,  to  gain  access  or 
contest  the  records  in  this  system, 
individuals  should  contact  the  System 
Manager,  address  above.  Individuals 
should  provide  their  name,  date  of  birth, 
approximate  date  of  employment  or 
application  and  the  kind  of  action  taken 
by  the  Board. 

RECORD  SOURCE  CATEGORIES: 

a.  Individual  to  whom  the  record 
pertains 

b.  Board  employees 

c.  Affidavits  or  statements  from 
employee 

d.  Testimony  of  witnesses 

e.  Official  documents  relating  to  the 
appeal,  grievance,  or  complaint. 

f.  Correspondence  from  specific 
organizations  or  persons. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Pursuant  to  subsection  5  U.S.C.  552a 
(k)(2)  (the  Privacy  Act)  and  the  Board's 
regulation  relating  thereto  (5  CFR 
1630.16]  certain  portions  of  this  system 
of  records  may  be  exempted  from 
certain  provisions  of  the  Act  where  such 
portions  represent  investigatory 
material  compiled  for  law  enforcement 
purposes. 

FRTIB-S 

SYSTEM  NAME: 

Adverse  Information  and  Action 
Records:  Disciplinary  Records. 

SYSTEM  location: 

Federal  Retirement  Thrift  Investment 
Board,  Room  214, 1717  H  Street  NW.. 
Washington,  DC. 

categories  of  individuals  covered  by  the 

system: 

Current  and  former  Board  employees, 
(including  special  employees)  and 
annuitants  who  are  involved  in  an 
adverse  action;  employees  who  suffer  a 
withholding  of  a  Progress  Step  Increase; 
and  those  employees  who  have  creditors 
contracting  the  Board  relative  to  credit 
problems. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  may  contain 
information  or  documents  relating  to  a 
determination  made  by  the  Board 
affecting  an  individual.  The  records 
consist  of  letters  or  notices  to  the 
individual,  record  of  hearings  when 
conducted,  materials  placed  into  the 
record  to  support  the  decision  or 
determination,  affidavits  or  statements, 
testimony  of  witnesses,  investigative 
reports,  and  related  correspondence, 
opinioos  and  recommendations.  Letters 
from  creditors  are  also  contained  in  this 
system. 

authowtv  for  maintenance  of  the 
system: 

5  U.S.C.  8474. 

routine  uses  of  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USEK 

The  information  in  the  records  may  be 
used: 

a.  To  adjudicate  an  appeal,  complaint, 
or  grievance. 

b.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 


statute,  rule,  regulation  or  order  issued 
pursuant  thereto. 

b.  To  request  information  from  a 
Federal.  State  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  relevant  information 
to  a  Board  decision  concerning  the 
hiring  or  retention  of  a  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
grant  or  other  benefit. 

d.  To  provide  information  or  disclose 
to  a  Federal  agency,  in  response  to  its 
request.  i.i  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of  a 
contract,  or  issuance  of  a  license,  grant 
or  other  benefit  by  the  requesting 
agency  to  the  extent  that  the  information 
is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  that 
matter. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  fine 
folders,  binders,  and  index  cards. 

RETRIEVABIUTY: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  offical 
duties  require  such  access.  Personnel 
screening  it  employed  to  prevent 
unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

The  records  are  maintained 
indefinitely  after  cessation  of 
employment  unless  deemed 
unnecessary,  and  then  destroyed. 

SYSTEM  MANAGER  AND  AOORCSS: 

Administrative  Officer.  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station.  P.O.  Box  511, 
Washington,  DC  20044. 

NOTIFICATION  PROCEDURE: 

Individuals  should  provide  name,  date 
of  birth,  social  security  number, 
identification  number  (if  known), 
approximate  date  of  record,  and  type  of 
situation  with  which  concerned,  to  the 
System  Manager,  address  above, 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  the  System  Manager  alxive. 
Former  Board  employees  should  direct 
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such  a  request  in  writing,  including  their 
name,  date  of  birth  and  social  security 
number. 

RECORD  SOURCE  CATEOORtES: 

Information  provided  by  persons 
involved  in  there  adverse  action  process 
including  law  enforcement  personnel. 

8YTEMS  EXEMPTEO  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

FRTIB-« 

SYSTEM  name: 
Payroll  Records. 

SYSTEM  location: 

General  Services  Administration, 
National  Capital  Region,  copies  held  by 
the  Board.  (GSA  holds  records  for  the 
Board  under  contract.) 

CATEGORIES  OF  INOIVHMJALS  COVCRSO  SV  THE 
system: 

Past  and  present  employees  and 
members  of  the  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Varied  payroll  records  including 
payment  vouchers,  comprehensive 
listing  of  employees,  requests  for 
deductions,  tax  forms,  W-2  forms, 
overtime  requests,  leave  data, 
workmen's  compensation  data. 

AUTHORrrv  FOR  maintenanci  of  tmc 
system: 

5  U.S.C.  8474. 

routine  uses  of  records  maintained  IN 
THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  in  the  preparation  of  Board 
payroll,  as  input  to  several  management 
reports,  and,  from  time  to  time,  input  to 
other  contributing  organizations  for  use 
in  studies,  analyses,  and  reports  or 
support  activities. 

POLICIES  AND  PRACTICeS  FOR  STORmO, 
RETRIEVING,  ACCESSIMO.  RETAINMO,  AND 

disposing  of  records  in  the  system: 

storage: 

On  tape,  punched  cards,  index  cards, 
folders  and  document  files. 

retrievabiuty: 

Filed  by  name,  social  security  number, 
and  employee  number. 

SAFEGUARDS: 

Access  is  restricted  to  authorized 
personnel  only.  Records  are  stored  in 
cabinets  and  a  safe.  Access  to  computer 
records  is  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Minimum  of  one  year  from  date  of 
annual  audit;  maximum  of  indefinite. 


SYSTEM  MANAGER  ANO  i 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station  P.O.  Box  511. 
Washington,  DC  20044. 

NOTIFICATION  PROCEDURE: 

Current  and  former  employees  who 
wish  to  gain  access  or  contest  their 
records  should  contact  System  Manager, 
address  above.  Individuals  should 
provide  name,  date  of  birth,  social 
security  number,  identification  number 
(if  known). 

RECORD  ACCESS  PROCEDURES: 

Current  and  former  employees  who 
wish  to  gain  access  or  contest  their 
records  should  contact  System  Manager, 
address  above.  Individuals  should 
provide  name,  date  of  birth,  social 
security  number,  identification  number 
(if  known). 

RECORD  SOURCE  CATEGORIES: 

Internal  personnel  forms.  Federal, 
state,  and  local  tax  forms,  employee 
authorizations  and  directive  forms, 
insurance  forms,  leave  and  overtime 
reports.  Federal  and  state  garnishment 
forms. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
FRTIB-? 

SYSTEM  NAME: 

Leave  Records 

SYSTEM  LOCATION: 

Federal  Retirement  Thrift  Investment 
Board,  Room  214, 1717  H  Street,  NW. 
Washington,  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  employees,  former  employees 
for  a  period  of  three  years  following 
their  separation  from  the  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  timekeeper  records,  leave 
cards,  payroll  notifications,  supporting 
memorandum,  periodic  leave 
statements,  and  creditable  service 
documentation. 

AUTHORfPr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  8474. 

ROUTMt  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  as  a  data  source  for 
management  information  and  payment 
of  leave,  for  production  of  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  records  are  collected 


and  maintained  or  for  related  personnel 
management  functions,  and  manpower 
studies.  This  information  is  provided  to 
the  General  Services  Administration 
which  is  under  contract  to  provide 
personnel  support  to  the  Board  and  it 
will  be  disclosed  to  other  Federal 
agencies  in  connection  with  official 
audit  activities. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Punched  card.  tape,  disk,  index  card, 
folder,  and  print  out. 

RFTRIEVABILrrV: 

Filed  by  date,  but  may  be  filed  by 
name  or  identifying  number. 

SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets, 
other  record  stored  in  secured  limited 
access  computer  facilities. 

RETENTION  AND  DISPOSAU 

Specific  information  destroyed  after 
three  years.  Summary  data  is  a  part  of 
permanent  official  personnel  file. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Administrative  Officer.  Federal 
Retirement  Thrift  Investment  Board. 
Benjamin  Franklin  Station.  P.O.  Box  511. 
Washington,  DC  20044. 

NOTIFICATION  PROCEDURE: 

Individual  wishing  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  the  System  Manager  above. 
Former  Board  employees  should  direct 
such  a  request  in  writing,  including  their 
name,  date  of  birth,  and  social  security 
number. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  gain  access  or 
contest  their  records  should  contact  the 
System  Manager,  address  above.  Former 
Board  employees  should  direct  such  a 
request  in  writing,  including  their  name, 
date  of  birth,  and  social  security 
number. 

RECORD  SOURCE  CATEGORIES: 

Records,  files  and  forms  of  the  Board, 
information  provided  by  the  employee. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
FRTIB-8 

SYSTEM  NAME: 

Consultant  and  Staff  Associate  File. 
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SYSTEM  location: 

Federal  Retirement  Thrift  Investment 
Board.  Room  214, 1717  H  Street.  NW.. 
Washington,  DC  20044. 

CATEQOItlES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Individuals  retained  by  formal 
agreement,  who:  (1)  Provide  consulting 
services  to  the  Board  and  (2)  act  as 
advisors  to  the  Board,  but  do  not 
maintain  the  independence  of  action 
necessary  to  meet  the  requirements  for 
classification  as  an  independent 
contractor. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents,  letters,  memorandum  of 
understanding  relating  to  agreement, 
rates  of  pay,  payment,  records, 
vouchers,  invoices,  and  selection; 
negotiation,  implementation,  scope  and 
performance  of  work.  Additional 
information  may  be  found  on 
reemployed  annuitants  in  the  Board's 
General  Personnel  Records. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  8474. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  include,  but  are  not 
restricted  to,  selection,  monitoring, 
evaluation  and  control,  audit  and 
analysis,  routine  management  activity, 
and  statistical  use  without  individual 
identification:  Verification  and 
confirmation;  and  referral  when  used  as 
a  basis  for  prospective  employment  by 
employers  other  than  the  Board;  to 
provide  information  or  disclose  to  a 
Federal  agency,  or  any  other  employer 
or  prospective  employer,  in  response  to 
its  request,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the  letting 
of  a  contract,  or  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesitng  agency's  decision  on  the 
matter. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Folder,  punched  card,  tape,  disk  and 
index  card. 

RETRIEV  ability: 

Filed  by  name  and  cross  indexed  by 
voucher  number  and  date. 

SAFEGUARDS: 

Stored  in  secured  area,  access  limited 
to  Board  staff  on  an  official  use  basis. 


RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station,  P.O.  Box  511. 
Washington,  DC  20044. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  filed  appeals  or 
grievances  are  aware  of  that  fact  and 
have  been  provided  a  copy  of  the 
records.  They  may,  however,  contact  the 
System  Manager,  address  above. 
Individuals  should  provide  their  name, 
date  of  birth,  and  the  approximate  date 
of  employment  or  application,  and  the 
kind  of  action  taken  by  the  Board  when 
making  inquiries  about  records. 

RECORD  ACCESS  PROCEDURE: 

Individuals  who  have  appealed  or 
filed  a  grievance  about  a  decision  or 
determination  made  by  the  Board  or 
about  conditions  existing  in  the  Board 
already  have  been  provided  a  copy  of 
the  records.  However,  to  gain  access  or 
contest  the  records  in  this  system, 
individuals  should  contact  the  System 
Manager,  address  above.  Individuals 
should  provide  their  name,  date  of  birth, 
approximate  date  of  employment  or 
application,  and  the  kind  of  action  taken 
by  the  Board. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  the  individual  to  whom 
it  applies  or  is  derived  from  information 
supplied  by  the  individual,  except 
information  provided  by  Board  staff, 
and  for  reemployed  annuitants  where 
the  inactive  General  Personnel  File  is 
activated. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISKmS  OF  THE  ACT: 

Pursuant  to  subsections  (k)(2)  and 
(k)(5)  of  the  Privacy  Act  and  the  Board's 
regulation  relating  thereto  (5  CFR 
1630.16],  certain  portions  of  this  systems 
of  records  may  be  exempted  from 
certain  provisions  of  the  Act  where:  (1) 
Such  portions  represent  investigatory 
material  compiled  for  law  enforcement 
purposes,  or  (2)  such  portions  represent 
investigatory  material  compiled  solely 
for  the  piupose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Board  employment  to  the  extent  that 
disclosure  of  such  portions  would  reveal 
the  identity  of  a  source  who  furnished 
information  under  a  promise  of 
confidentiality. 

FRTIB>9 

SYSTEM  name: 

Board  Members  File. 


SYSTEM  LOCATION: 

Federal  Retirement  Thrift  Investment 
Board,  Room  214. 1717  H  Street,  NW.. 
Washington.  DC  20044. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Past  and  present  members  of  the 
Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographies  of  past  and  present 
members  of  the  Board,  oaths  of  office, 
and  miscellaneous  correspondence 
relating  to  such  Members. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  8474. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  for  background  information  to 
determine  qualifications  for 
appointment,  reappointments,  for 
compiling  information  for  new  releases 
and  other  publications,  and  for 
recording  correspondence  concerning 
the  members. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage:  I 

Paper  records. 

RETRIEV  ABIUTY: 

Indexed  by  name. 

SAFEGUARDS: 

Locked  in  a  metal  file  cabinet.  Access 
limited  to  Board  staff  on  a  restricted 
basis. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board. 
Benjamin  Franklin  Station.  P.O.  Box  511. 
Washington.  DC  20044. 

NOTIFICATION  PROCEDURE: 

Contact  the  System  Manager,  address 
above. 

RECORD  ACCESS  PROCEDURES: 

Contact  the  System  Manager,  address 
above. 

RECORD  SOVRCE  CATEGORIES: 

Generated  by  individuals,  incoming 
correspondence  and  staff  response 
thereto. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Pursuant  to  5  U.S.C.  552a(k)(5)  (the 
Privacy  Act)  and  the  Board's  regulation 
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relating  thereto  (5  CFR  1630.16)  certain 
portions  of  this  system  of  records  may 
be  exempted  from  certain  provisions  of 
the  Act  where  such  portions  represent 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Board  employment  to  the  extent  that 
disclosure  of  such  portions  would  reveal 
the  identity  of  a  source  who  furnished 
information  under  a  promise  of 
confidentiality. 

FRTIB-10 

SYSTEM  name: 
Biographical  File  on  Board  employees. 

SYSTEM  location: 

Federal  Retirement  Thrift  Investment 
Board.  Room  204, 1717  H  Street,  NW.. 
Washington,  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  Board  officers,  and 
their  staff. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
records  relating  to  personnel  actions 
and  determinations  made  about  an 
individual  while  employed  by  the  Board. 
These  records  contain  information  about 
an  individual  relating  to  birth  date; 
education;  veteran  status;  tenure; 
handicap;  past  and  present  salaries; 
grades,  and  position  titles;  personnel 
actions,  including  but  not  limited  to 
appointment,  reassignment,  demotion, 
detail,  promotion,  transfer,  and 
separation;  photograph,  awards;  and 
other  information  relating  to  the  status 
of  the  individual. 

authormr  for  maintenance  of  the 
system: 

5  U.S.C.  8474. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  provide  reports  to  Congress, 
agencies,  and  the  public  on 
characteristics  of  the  work  force. 

b.  To  refer,  where  there  is  an 
Indication  of  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order  issued 
pursuant  thereto. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  file  folders. 

RETRIEVABILrrV: 

Records  are  indexed  by  combination 
of  name  or  identification  number. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets  or  in  metal  file  cabinets  in 
secured  rooms  with  access  limited  to 
those  whose  official  duties  require 
access. 

RETENTION  AND  DISPOSAL: 

Retained  idenfinitely. 

SYSTEM  MANAGER  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board. 
Benjamin  Franklin  Station.  P.O.  Box  511, 
Washington,  DC  20044. 

NOTIFICATION  PROCEDURE: 

Inquiries,  including  name,  date  of 
birth,  and  social  security  numbers 
should  be  addressed  to  the  System 
Manager,  address  above. 

RECORD  ACCESS  PROCEDURE: 

Current  and  former  Board  employees 
who  wish  to  gain  access  and  contest 
their  records  should  direct  such  a 
request  in  writing,  including  their  name, 
date  of  birth,  and  social  security  number 
to  the  System  Manager,  address  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  either  the  individual  to 
whom  it  applies,  extracted  from 
documents  he  or  she  supplied,  or  data 
provided  by  Board  officials  and 
employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FRTIB-11 

SYSTEM  NAME: 

Employee  Locator  Card  Files. 

SYSTEM  LOCATION: 

Federal  Retirement  Thrift  Investment 
Board,  Room  214, 1717  H  Street  NW., 
Washington.  DC. 

categories  of  individuals  covered  by  the 
system: 

Employees  of  the  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
regarding  the  organizational  location 
and  telephone  extension  of  individual 
Board  employees.  The  system  also 


contains  the  home  address  and 
telephone  number  of  the  employee,  and 
the  name,  address,  and  telephone 
number  of  an  individual  to  contact  in  the 
event  of  a  medical  or  other  emergency 
involving  the  employee. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  8474. 

PURPOSE(S): 

Information  is  collected  for  this 
system  for  use  in  preparing  telephone 
directories  of  the  extensions  of  Board 
employees.  The  record  also  serves  to 
identify  an  individual  for  Board  officials 
to  contact,  should  an  emergency  of  a 
medical  or  other  nature  involving  the 
employee  occur  while  the  employee  is 
on  the  job.  These  records  may  be  used 
to  locate  individuals  for  personnel 
research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  By  the  Board  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  the  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

b.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

POUCIES  AND  PRACTICES  FOR  S  rORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  cards. 

RETRIEV  ability: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  as  long  as  the 
individual  is  an  employee  of  the  Hoard. 


BEST  COPY  AVAILABLE 
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Expired  records  are  destroyed  by 
burning  or  shredding. 

SVSTEM  MANAGER  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station,  P.O.  Box  511, 
Washington,  DC  2004. 

NOTIFICATION  PROCEDURE: 

Board  employees  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
supply  their  full  name  for  their  records 
to  be  located  and  identified. 

RECORD  ACCESS  PROCEDURES: 

Board  employees  wishing  to  request 
access  to  records  about  them  should 
contact  the  System  Manager. 
Individuals  must  supply  their  full  name 
for  their  records  to  be  located  and 
identified. 

CONTESTING  RECORD  PROCEDURES: 

Office  employees  may  amend 
information  in  these  records  at  any  time 
by  resubmitting  the  cards.  Individuals 
wishing  to  request  amendment  of  their 
records  under  the  provisions  of  the 
Privacy  Act  should  contact  the  Board's 
Administrative  Officer.  Individuals  must 
furnish  full  name  for  their  records  to  be 
located  and  identified. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual  who  is  the  subject  of  the 
record. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
FRTIB-12 

SYSTEM  name: 

Grievance  Records. 

SYSTEM  LOCATION: 

Federal  Retirement  Thrift  investment 
Board.  Room  214. 1717  H  Street,  NW.. 
Washington.  DC. 

categories  of  individuals  covered  by  the 
system: 

Current  or  former  Board  employees 
who  have  filed  grievance. 

categories  of  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  Board  employees. 
These  case  files  contain  all  documents 
related  to  the  grievance  including 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiners" 
findings  and  recommendations,  a  copy 
of  the  original  decision,  and  related 
correspondence  and  exhibits.  This 
system  does  not  include  files  and 


records  of  any  grievance  filed  under 
negotiated  procedures  with  recognized 
labor  organizations. 

AUTHonrrv  for  maintenance  of  the 

SYSTEM: 

5  U.S.C.  8474. 
PURP09E(S): 

These  records  are  used  to  process 
grievances  submitted  by  Board 
employees  for  personal  relief  in  a  matter 
of  concern  or  dissatisfaction  which  is 
subject  to  the  control  of  agency 
management. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
infonmation  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

c.  To  disclose  information  to  a  Federal 
agenpy  in  response  to  its  request  in 
connection  with  the  hiring  or  retention 
of  an  employee,  issuance  of  a  security 
clearance,  conducting  of  a  security  or 
suitability  investigation  of  an  individual, 
the  classifying  of  jobs,  letting  of  a 
contract,  or  issuance  of  a  license,  grant, 
or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
requesting  the  agency's  decision  on  the 
matter. 

d.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Council,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  alleged 
or  passible  prohibited  personnel 
practices,  and  such  other  functions  as 
may  be  authorized  by  law. 

e.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
wheo  requested  in  connection  with 
investigations  into  alleged  or  possible 
discriminatory  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with  the 
Uniform  Guidelines  on  Employee 


Selection  ftocedures,  or  other  functions 
vested  in  tile  Commission. 

f.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

g.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retainino,  and 
disposing  of  records  in  the  system: 

storage: 

These  records  are  maintained  in  file 
folders. 

retrievabiuty: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

safeguards: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

retention  and  disposal: 

These  records  are  disposed  of  3  years 
after  closing  of  the  case.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MM4AQER(S)  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station,  P.O.  Box  511, 
Washington,  DC  20C44. 

notification  procedure: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
personnel  or  designated  office  where  the 
action  was  processed,  regarding  the 
existence  of  such  records  on  them.  They 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

records  access  procedures: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the 
personnel  or  designated  office  where  the 
action  was  processed.  Individuals  must 
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provide  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

CONTESTINQ  RECORD  PROCEDURES: 

Review  of  requests  from  individual's 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasijudicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  ruling  on  the 
case,  and  will  not  include  a  review  of 
the  merits  of  the  action,  determination, 
or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the 
personnel  or  designated  office  where  the 
grievance  was  processed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained. 

b.  By  testimony  of  witnesses. 

c.  By  agency  officials. 

d.  From  related  corresondence  from 
organizations  or  persons. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FRTlB-13 

SYSTEM  NAME: 

Recruiting  and  Placement  Records. 

SYSTEM  LOCATION: 

Federal  Retirement  Thrift  Investment 
Board.  Room  214. 1717  H  Street.  NW., 
Washington.  DC  20044. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  for 
employment  with  or  are  employed  by 
the  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  may  contain 
information  relating  to  the  education, 
training,  employment  history  and 
earnings,  appraisal  of  past  performance, 
convictions  for  offenses  against  the  law, 
results  of  tests,  appraisal  of  potential, 
honors,  awards  of  fellowships,  military 


service,  veteran  status,  school 
transcripts,  work  samples,  birth  date; 
social  security  number,  shipping 
authorizations;  travel  vouchers,  offer 
letters  and  correspondence,  reference 
checks,  and  home  address  of  persons 
who  have  applied  for  Board  employment 
or  are  employed  by  the  Board. 

AUTMORrfY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  8474. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  refer  applicants  for  purposes  of 
consideration  for  placement  in  positions 
for  which  an  applicant  has  applied  and 
is  qualified.  This  includes  various 
government  organizations. 

b.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal. 
State  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  with 
enforcing  or  implementing  the  statue,  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

c.  To  request  information  from  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  relevant  information 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

d.  To  provide  information  or  disclose 
to  a  Federal  agency,  or  any  other 
employer  or  prospective  employer  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
issuance  of  a  hcense,  grant  or  other 
benefit  by  the  requesting  agency  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agency's  decision  on  that  matter. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
tapes,  lists,  forms,  and  in  folders. 

RETRIEV  ABILITY: 

Records  are  indexed  by  name, 
combination  of  birth  date,  social 
security  account  number,  and  applicable 
identification  number. 


SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  OtSPOSAU 

a.  Files  of  eligibles.  Retained  for  a 
minimum  of  one  year  after  date  of 
determination  that  no  suitable  position 
exists  currently. 

b.  Index  cards.  Destroyed  when  no 
longer  needed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board, 
Benjamin  Franklin  Station.  P.O.  Box  511, 
Washington.  DC  20044. 

NOTIFICATION  PROCEDURE: 

Individuals  should  provide  name,  date 
of  birth,  social  security  number, 
identification  number  (if  known), 
approximate  date  of  record,  and  type  of 
position  with  which  concerned  to  the 
System  Manager,  address  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  should  provide  name,  date 
of  birth,  social  security  number, 
identification  number  (if  known), 
approximate  date  of  record,  and  type  of 
position  with  which  concerned  to  the 
System  Manager,  address  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies  or  is  derived  from 
information  he  or  she  supplies,  except 
reports  from  medical  personnel  on 
physical  qualifications;  and  statements 
supplied  by  references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Pursuant  to  subsections  (k)(2)  and 
(k)(5)  of  the  Privacy  Act  and  the  Board's 
regulation  relating  thereto  (5  CFR 
1630.16),  certain  portions  of  this  system 
of  records  may  be  exempted  from 
certain  provisions  of  the  Act  where:  (1) 
Such  portions  represent  investigatory 
material  compiled  for  law  enforcement 
purposes;  or  (2)  such  portions  represent 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Board  employment  to  the  extent  that 
disclosure  of  such  portions  would  reveal 
the  identity  of  a  source  who  furnished 
information  under  a  promise  of 
confidentiality. 

FRTIB-U 

SYSTEM  NAME: 

Financial  Disclosure  Reports  and 
Outside  Business  Interest  Records. 


12076 
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SYSTEM  location: 

Federal  Retirement  Thrift  Investment 
Board.  Room  214. 1717  H  Street  NW. 
Washington.  DC. 

categories  of  indiviouals  coverco  by  the 

system: 

Board  members,  officials,  and  key 
Board  employees  who  are  required  to 
file  annual  financial  disclosure  reports 
pursuant  to  Title  11  of  the  Ethics  in 
Government  Act.  as  amended.  Pub.  L. 
95-521, 1978  and  Pub.  L.  96-19. 1979  or 
pursuant  to  Board  Regulation,  and 
outside  business  interest  application 
forms,  filed  pursuant  to  Board 
regulations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain: 

a.  The  annual  financial  disclosure 
reports  filed  on  forms  prescribed  by  the 
Office  of  Government  Ethics,  for  those 
Board  members  and  officials  who  are 
required  by  statute  to  file  these  reports; 

b.  Confidential  annual  financial 
disclosure  reports  filed  annually  by 
designated  Board  employees  who  are 
required  by  Board  regulations  to  file 
these  reports;  and 

c.  Outside  business  interest 
application  forms  filed  by  employees 
pursuant  to  Board  regulation. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  8474. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  tNCLUOtNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  information  in  these  records  may 
be  used: 

a.  To  provide  information  to  the  Office 
of  Government  Ethics. 

b.  To  provide  copies  of  those  financial 
disclosure  reports  filed  pursuant  to  the 
Ethics  in  Government  Act  to  the  public, 
upon  request. 

c.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  to  the  appropriate 
agency,  whether  federal.  State,  or  local, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  in  locked  steel  file  cabinets. 


retrievasiuty: 

These  records  are  indexed  by  the 
names  of  the  individuals  to  whom  they 
pertain. 

SAFEOUAIIOS: 

Accest  to  and  use  of  these  records  is 
restricted  to  those  persons  whose 
official  duties  require  such  access. 

RETENTIOM  AND  OISPOSAU 

a.  Financial  disclosure  reports  filed 
pursuant  to  the  Ethics  in  Govenment  Act 
are  retained  for  the  statutorily  required 
six-year  period,  after  which  they  are 
destroyed,  unless  needed  in  an  ongoing 
investigation. 

b.  Confidential  financial  disclosure 
reports  filed  pursuant  to  Board 
regulation  are  maintained  indefinitely. 

c.  Outside  Business  Interest 
Applications  are  maintained 
indefinitely. 

NOTIFICATION  procedure: 

a.  Requests  for  access  to  financial 
disclosure  reports  filed  pursuant  to  the 
Ethics  in  Goverrunent  Act  are  to  be 
submitted  on  the  form  provided  by  the 
Office  of  Government  Ethics. 

b.  Individuals  wishing  to  have  access 
to  their  own  confidential  financial 
disclosure  reports  or  outside  business 
interest  applications  should  contact  the 
System  Manager  above. 

record  access  procedure: 

Individuals  wishing  to  gain  access  to 
or  to  correct  information  maintained 
about  them  in  this  system  of  records 
should  contact  the  System  Manager 
above.  Former  Board  employees  should 
direct  such  a  request  in  writing, 
including  their  name,  date  of  birth  and 
social  security  number. 

record  source  categories: 

Individual  to  whom  the  record 
pertain^. 

systems  EXEMPTED  FROM  CERTAIN 

PROVISIONS  OF  THE  ACT: 

1 

Nond. 
FRTIB-15 

SYSTEM  NAME: 

Health  Records. 

SYSTEM  LOCATION: 

Federal  Retirement  Thrift  Investment 
Board,  Room  214. 1717  H  Street.  NW. 
Washington.  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTENt 

a.  Applicants  for  disability  retirement. 

b.  Current  and  former  Board 
employees. 


CATEGORIES  O*  RECORDS  IN  THE  SYSTEM 

a.  Information  relating  to  an 
individual's  medical  qualifications  to 
hold  a  position  with  the  Board. 

b.  Medical  information  relating  to  an 
individual's  capability  (physical  and 
mental)  to  satisfactorily  perform  the 
duties  of  the  position  he  or  she  holds  or 
held. 

c.  Information  relating  to  an 
employee's  participation  in  an 
occupational  health  services  program. 

d.  Information  relating  to  pre- 
employment  or  periodic  medical 
examinations  to  assure  that  the 
incumbent  is  qualified  (physically  and 
mentally)  to  satisfactorily  perform  the 
duties  of  the  position. 

e.  Information  attesting  to  an 
annuitant's  state  of  health  as  required 
for  insurable  interest  survivor  annuity 
elections. 

f.  Information  relating  to  handicaps. 

g.  Information  relating  to  employee 
participation  in  the  Federal  Civilian 
Employee  Alcoholism  and  Drug  Abuse 
Program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 


5  U.S.C.  8474. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Information  in  these  records  is  used 
to: 

a.  Support  applications  for  disability 
retirement 

b.  Support  insurable  interest  survivor 
annuity  elections 

c.  Assist  in  medical  counseling 

2.  Information  used  in  these  records 
may  be  provided  to  private  contractors 
providing  employee  benefits  and  to 
officials  of  other  Federal  agencies 
responsible  for  Federal  benefit  programs 
administered  by: 

a.  Office  of  Workmen  Compensation 
Programs 

b.  Retired  Military  Pay  Centers 

c.  Veterans  Administration 

d.  Social  Security  Administration 

e.  Office  of  Personnel  Management 

3.  Information  in  these  records  is  used: 

a.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal, 
state,  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
stature,  rule,  regulation  or  order  issued 
pursuant  thereto. 

b.  To  request  information  from  a 
Federal,  state  or  local  agency 
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maintaining  civil,  criminal  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  a  license,  if 
necessary  to  obtain  relevant  information 
to  the  Board's  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
lettering  of  a  contract  or  the  issuance  of 
a  grant  or  other  benefit 

c.  To  provide  information  or  disclose 
to  a  Federal  agency,  in  response  to  its 
request  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of  a 
contract  or  issuance  of  a  license,  grant 
or  other  benefit  by  the  requesting 
agency  to  the  extent  that  the  information 
is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter. 


CHSPOSIIM  OF  mCOWM  M  TMK  •Vtmt 

stohaqc: 
Records  are  in  folders. 

RrrmEVAMUTV: 

Records  are  indexed  by  name,  social 
security  number,  identification  number, 
date  of  birth  and/or  claim  number. 

•AFEOUAROS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Records  are 
stored  in  lockable  metal  containers. 

RETENTION  AND  OtSPOSAU 

a.  Medical  certificates  and  other 
medical  records  of  examination  used  to 
determined  an  employee's  Titness  for  a 
job  are  retained  6  years  after  separation. 

b.  Miscellaneous  medical  records, 
correspondence  dispensary  records  and 
similar  papers  are  retained  for  6  months 
after  separation. 

c.  Applicant's  medical  records  are 
retained  for  6  years  after  separation. 

d.  Disability  requirement  medical  files 
are  retained  for  6  years  after  separatioiL 

SYSTEM  MANAeCR  AND  AOORESS: 

Administrative  Officer,  Federal 
Retirement  Thrift  Investment  Board. 
Benjamin  Franklin  Station.  P.O.  Box  511, 
Washington,  D.C.  20044. 

NOTmCATKM  PNOCCDUnC: 

Individuals  requesting  information 
about  this  system  of  records  should 
provide  their  full  name,  date  of  birth, 
social  security  number,  name  of  office  or 
division  in  which  currently  or  formerly 
employed,  and  annuity  account  number, 
if  any  has  been  assigned  to  the  System 
Manager,  address  above. 

RECORDS  ACCESS  PNOCEOURES: 

Board  employees  wishing  to  request 
access  to  records  about  them  should 


contact  the  System  Manager. 
Individuals  must  supply  their  full  name 
for  their  records  to  be  located  and 
identified. 

CONTESTINQ  RECORD  PROCEDURES: 

Office  employees  may  amend 
information  in  these  records  at  any  time 
by  resubmitting  the  cards.  Individuals 
wishing  to  request  amendment  of  their 
records  under  the  provisions  of  the 
Privacy  Act  should  contact  the  Board's 
Administrative  Officer.  Individuals  most 
furnish  full  name  for  their  records  to  be 
located  and  identified. 

RKCOnO  SOURCS  CATSOORKS: 

Information  is  provided  by  the 
individual  who  is  the  subject  of  the 
record. 

SYSTEMS  EXniPTEO  PROM  CSRTAM 
PROVISKMS  OP  THE  ACH 

None. 
[FR  Doc.  67-B286  FUed  4-13-87;  S.-45  am] 


FEDERAL  TRADE  COMMISSION 

Agency  Infomiation  CoHaction 
Acthdties  Umtor  0MB  revitw;  Funeral 
Industry 

agency:  Federal  Trade  Commission. 
action:  Application  to  0MB  under  the 
Paperwork  Reduction  Act,  (44  U.S.C. 
3501  et  seq.)  for  review  of  a  voluntary 
follow-up  survey  of  consumers' 
experiences  in  arranging  a  funeral. 

summary:  The  FTC  is  requesting  OMB 
review  under  5  CFR  1320.14  of  the 
Funeral  Rule  Follow-up  Survey.  This 
will  be  a  mail  survey  of  consumers  for 
the  purpose  of  evaluating  the  impact  of 
the  Funeral  Industry  Practices  Rule  (16 
CFR  Part  453).  The  data  from  the  survey 
will  be  compared  to  the  Funeral  Rule 
Baseline  Study  completed  in  1982.  The 
comparison  of  the  baseline  data  and 
follow-up  results  will  be  used  to  help  the 
Commission  determine  whether  there  is 
a  continuing  need  for  the  funeral  rule 
and  if  so,  whether  any  changes  in  it  are 
needed. 

This  one-time  survey  will  entail  an 
estimated  1,317  burden  hours,  including 
917  hours  of  mail  screening  of  a  pre- 
existing consumer  panel  of  55,000 
households  to  establish  a 
demographically  balanced  group  of  1,200 
individuals  who  have  recently  arranged 
a  funeral.  A  questionnaire  (entailing  400 
burden  hours)  will  be  used  to  obtain 
information  from  the  group. 
DATE:  Comments  on  this  request  for 
OMB  review  must  be  submitted  on  or 
before  May  14, 1987. 


ADDRESS:  Send  comments  to  Mr.  uon 
Arbuckle.  Office  of  Information 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  3228, 
Washington,  DC.  Copies  of  the 
application  may  be  obtained  from: 
Pubbc  Reference  Branch.  Room  13a 
Federal  Trade  Commission, 
Washington,  DC  20580. 

FOR  FUfrrHER  INFORMATION  CONTACT: 

Thomas  J.  Maronick,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission.  Washington,  DC  20S80 
(202)  326-2291. 
Roliert  D.  Paul. 
CeneraJ  Counsel 

[FR  Doc  87-8282  Hied  4-13-87:  &-4S  am] 
MLUNO  coot  •m-ev-H 


DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Advisory  Council  on  Drug 
Abuse;  Meeting 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
action:  Notice  of  Meeting. 

summary:  This  notice  seU  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meetings  of  the  agency's 
initial  review  committees  and  national 
advisory  bodies  in  the  month  of  May 
1987.  These  committees  will  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  The  committees  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meetings  will  be  closed 
to  the  public  as  determined  by  the 
Admiistrator,  ADAMHA,  in  accordance 
with  5  U.S.C.  552(b)(6)  and  5  U.S.C.  app. 
2  10(d).  Notice  of  these  meetings  is 
required  under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463. 

Committee  Name:  National  Advisory 
Council  on  Drug  Abuse 

Date  and  Time:  May  5-6:  9:00  a.m. 

Place:  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  31C 
Conference  Room  8,  Bethesda.  MD  20892 

Status  of  Meeting:  OPEN— May  5:  9:00 
a.m.-12:00  noon;  May  6:  9:00  a.m.-5:00 
p.m.  CLOSED— Otherwise 

Contact:  Sheila  Gardner,  Room  lOA- 
03.  Parklawn  Building  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
6460 

Purpose:  The  National  Advisory 
Council  on  Drug  Abuse  advises  and 
makes  recommendations  to  the 
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Secretary,  ueparimem  oi  neaim  and 
Human  Services,  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  on  Drug  Abuse,  on  the 
development  of  new  initiatives  and 
priorities  and  the  efflcient 
administration  of  drug  abuse  research, 
including  prevention  and  treatment 
research,  and  research  training.  The 
Council  also  gives  advice  on  policies 
and  priorities  for  drug  abuse  grants  and 
contracts,  and  reviews  and  makes  Hnal 
recommendations  on  grant  applications. 

Committee  Name:  National  Advisory 
Mental  Health  Council 

Date  and  Time:  May  18-20:  9:00  a.m. 

Place:  May  18:  National  Institutes  of 
Health,  Building  31,  Conference  Room 
10,  9000  Rockville  Pike.  Bethesda,  MD 
20892  May  19-20:  Parklawn  Building, 
Conference  Rooms  G  and  H.  5600 
Fishers  Lane,  Rockville.  MD  20857 

Status  of  Meeting:  OPEN— May  18: 
9:00-5:00  p.m.;  CLOSED — Otherwise 

Contact:  Rachel  Driver,  Room  9-105. 
Parklawn  Building.  5600  Fishers  Lane 
Rockville.  MD  20857,  (301)  443-3367. 

Purpose:  The  National  Advisory 
Mental  Health  Council  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health 
regarding  policies  and  programs  of  the 
Department  in  the  field  of  mental  health. 
The  Coimcil  reviews  applications  for 
grants-in-aid  relating  to  research  and 
training  in  the  field  of  mental  health  and 
makes  recommendations  to  the 
Secretary  with  respect  to  approval  of 
applications  for,  and  amount  of,  these 
grants. 

Committee  Name:  Services 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee 

Date  and  Time:  May  27-29:  9:00  a.m. 

Place:  Sheraton  Washington  Hotel, 
2660  Woodley  Road,  NW.  Washington, 
DC  20008 

Status  of  Meeting:  OPEN— May  27: 
9:00-10:00  a.m.;  CLOSET)— Otherwise 

Contact:  Gloria  Yockelson,  Room  9C- 
14,  Parklawn  Building  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-1367 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  suppoort 
of  research  and  research  training 
activities  as  they  relate  to  mental  health 
epidemiology,  mental  health  services, 
with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 


Committee  Name:  Cognition.  Emotion, 
and  Personality  Research  Review 
Committee 

Date  and  Time:  May  28-30: 10:00  a.m. 

Plaoe:  Dupont  Plaza.  1500  New 
Hampshire  Avenue,  NW.  Washington, 
00  20036 

Stohis  of  Meeting:  OPEN— May  28: 
9:00-10:00  a.m.;  CLOSED— Otherwise 

Contact:  Shirley  Maltz.  Room  9C-26, 
Parklawn  Building,  5600  Fishers  Lane 
Rockville.  MD  20857.  (301)  443-3944 

Purpose:  The  Committee  is  charged 
with  ttie  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  the  fields  of  personality, 
cognition,  emotion,  and  higher  mental 
processes  with  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Substantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  as  follows:  NIDA:  Ms.  Camilla 
Holland.  Committee  Management 
Officer,  Room  16-22,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-1622:  NIMH:  Ms.  Joanna 
Kie^er.  Committee  Management  Officer. 
Room  9-95.  Parklawn  Building,  5600 
Fishers  Une,  Rockville.  MD  20857.  (301) 
443-4333. 

Dated:  April  9. 1987. 
Estell*  O.  Brown, 

Acting  Committee  Management  Officer, 

Alcohol  Drug  Abuse,  and  Mental  Health 

Administration, 

[PR  Doc.  87-8290  Filed  4-15-87;  8:45  am) 
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Food  and  Drug  Administration 
Advisory  Committees;  IMeetings 
AOENCY:  Food  and  Drug  Administration. 


action:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubic  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meeting  are  announced: 

Orthopedic  and  Rehabilitation  Devices 
Panel 

Date,  time,  and  place.  May  7. 1:30  p.m. 
and  May  8.  2  p.m..  North  Auditorium, 
Health  and  Human  Services  Bldg.,  330 


Independoice  Ave.  SW.  (enter  at  C  St. 
entrance],  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  May  7. 1:30  p.m  to 
2  p.m.;  open  conunittee  discussion,  2 
p.m.  to  S  p.m.;  closed  committee 
deliberations,  5  p.m.  to  6  p.m.;  open 
public  hearing,  May  8,  2  p.m.  to  2:30 
p.m.;  open  committee  discussion,  2:30 
p.m.  to  4  p.m.;  closed  committee 
deliberations.  4  p.m.  to  4:30  p.m.;  Nirmal 
K.  Mishra.  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food 
and  Drug  Administration.  8757  Georgia 
Ave..  Silver  Spring.  MD  20910,  301-427- 
7156. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  date  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  person  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  30.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  (PMA)  for  a 
prosthetic  ligament  device  and  the  4- 
year  foUowup  data  for  an  approved 
electrical  bone  growth  stimulator.  The 
committee  will  also  have  a  brief 
discussion  regarding  guidelines  for 
evaluation  of  prosthetic  ligament 
devices. 

Closed  committee  deliberations.  The 
committee  may  review  and/or  discuss 
trade  secret  and/ or  confidential 
commercial  information  relevant  to 
PMA's.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552(b)(4)). 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  May  7  and  8, 
&30  a.m..  May  7,  Lister  Hill  Auditorium, 
Bldg,  38A,  National  Library  of  Medicine, 
National  Institutes  of  Health,  8600 
Rockville  Pike,  May  8,  Rm.  121.  Bldg.  29, 
Office  of  Biologies  Research  and 
Review,  8800  Rockville  Pike,  Bethesda, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  7,  8:30  a.m.  to 
9:30  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  3  p.m.;  closed 
committee  deliberations,  3:30  p.m.  to 
5:30  p.m.,  May  8,  8:30  a.m.  to  1:30  p.m^ 


Clay  Sisk,  Center  for  Drugs  and 
Biologies  (HFN-32).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety, 
effectiveness,  and  appropriate  use  of 
blood  products  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases.  The  committee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
which  provides  scientific  support  for  the 
regulation  of  these  products. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  have  additional 
discussions  on  (1)  blood  and  blood 
components  drawn  for  autologous  use 
but  for  which  conversion  of  one  or  more 
components  to  homologous  use  may  be 
contemplated,  (2)  specifications  for  in 
vitro  diagnostic  tests  for  antibody  to 
hepatitis  B  core  antigen,  and  (3)  review 
of  the  intramural  research  programs  of 
the  Laboratory  of  Cell  Biology,  Division 
of  Blood  and  Blood  Products,  Office  of 
Biologies  Research  and  Review,  Center 
for  Drugs  and  Biologies,  Food  and  Drug 
Administration.  The  work  of  the 
individual  scientists  in  the  Laboratory 
will  be  presented. 

Closed  committee  discussion.  The 
committee  will  review  part  of  the 
intramural  research  program  in  the 
Office  of  Biologies  Research  and 
Review.  This  session  of  the  meeting  will 
be  closed  to  prevent  disclosure  of 
personal  information  concerning 
individuals  associated  with  this 
research  program,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  may  also 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  license  applications  and 
investigational  new  drugs  (IND's).  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Ear,  Nose,  and  Throat  Devices  Panel 

Date,  time,  and  place.  May  18,  8:30 
a.m.  and  May  19.  8  a.m..  Rm.  503-529A, 
Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.  SW.,  Washington, 
DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  18, 8:30  a.m. 
to  9:30  a.m.;  open  committee  discussion, 
9:30  a.m.  to  4:30  p.m.;  closed  committee 
deliberations.  May  19,  8  a.m.  to  9  a.m.; 
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open  committee  discussion,  9  a.m.  to  4 
p.m.;  David  A.  Segerson,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration, 
8757  Georgia  Ave..  Silver  Spring,  MD 
20910,  301-427-8185. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  4,  and  submit 
a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish 
to  present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  PMA  for  a 
cochlear  implant  for  children. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commerical  information 
regarding  the  PMA.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  {5  U.S.C 
552b(c)(4)). 

Circulatory  System  Devices  Panel 

Date,  time,  and  place.  May  22,  8:30 
a.m..  Rm.  703-727A,  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW..  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9  a.m.; 
open  committee  discussion,  9  a.m.  to  2 
p.m.;  closed  committee  deliberations,  2 
p.m.  to  4  p.m.;  Keith  Lusted,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910.  301-427-7594. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  medical  devices 
currently  in  use  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  8,  and  submit 
a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish 
to  present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments. 


Open  committee  discussion.  The 
committee  will  discuss  the  labeling  of 
pulse  generator  battery  longevity  and 
PMA's  for  prosthetic  heart  valves. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial 
information  regarding  the  heart  valves 
listed  above.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b{c)(4)). 

Ophthalmic  Devices  Panel 

Date,  time,  and  place.  May  28  and  29, 

9  a.m..  Auditorium.  Hubert  H.  Humphrey 
Bldg..  200  Independence  Ave.  SW.. 
Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  28.  9  a.m.  to 

10  a.m.;  open  committee  discussion,  10 
a.m.  to  3  p.m.;  closed  committee 
deliberations,  3  p.m.  to  4  p.m.;  open 
public  hearing,  May  29,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to  3 
p.m.;  closed  committee  deliberations.  3 
p.m.  to  4  p.m.;  open  committee 
discussion,  4  p.m.  to  5  p.m.;  Richard  E. 
Lippman.  Center  for  Devices  and 
Radiological  Health  (HFZ-460).  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring.  MD  20910,  301-427- 
7320. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety 
and  effectiveness  and  their  suitability 
for  marketing. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  11,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  May 
28  the  committee  will  discuss  general 
issues  relating  to  approvals  of  PMA's  for 
Nd:YAG  lasers  and  intraocular  lenses 
(lOL's),  and  may  discuss  specific  PMA's 
for  these  devices.  If  discussion  of  all 
pertinent  Nd:YAG  laser  or  lOL  issues  is 
not  completed,  discussion  will  be 
continued  the  following  day.  On  May  29 
the  committee  will  discuss  PMA's  for 
contact  lenses  and  other  devices  and 
requirements  for  PMA  approval. 
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Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret 
and/or  conHdential  commercial 
information  relevant  to  PMA's  for  lOL's, 
Nd:YAG  lasers,  contact  lenses,  or  other 
ophthalmic  devices.  These  portions  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

General  and  Plastic  Surgery  Devices 
Panel 

Date.  time,  and  place.  May  29,  9  a.m., 
Rm.  702-727 \,  Hubert  H.  Humphrey 
Bldg.,  200  Independence  Ave.  SW., 
Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to  4 
p.m.:  closed  committee  deliberations,  4 
p.m.  to  5  p.m.;  Paul  F.  Tilton,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410),  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910,  301-427-7156. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentati«)ns  should  notify  the 
contact  person  before  May  8,  and  submit 
a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish 
to  present,  the  naraes  and  addresses  of 
proposed  participants,  and  an  indication 
of  the  approximatii  time  required  to 
make  their  comme  nts. 

Open  committer  discussion.  The 
committee  will  discuss  a  PMA  for  a 
gelatin  matrix  implant,  a  PMA  for  a 
collagen-hydroxylapatite  implant,  a 
reclassification  petition  for  gut  sutures, 
and,  if  time  allows,  the  proposed 
classification  regulation  of  wound 
dressings. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commerical  information 
regarding  a  PMA.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
Includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 


involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 
The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205, 
respresentatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  IDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  it  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Charges 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFW-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 


after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 


information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Sfat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  April  8, 1987. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  87-8234  Filed  4-13-87;  8:45  am] 
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Farmer's  Union  Grain  Terminal 
Association;  Withdrawal  of  Approval 
of  NADA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  the 
Farmer's  Union  Grain  Terminal 
Association.  The  NADA  provides  for 
use  of  a  Type  A  article  containing  0.4-  or 
10-gram-per-pound  tylosin  for  making 
Type  C  swine  feeds.  The  firm  requested 
the  withdrawal  of  approval. 
EFFECTIVE  DATE:  April  24,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
3184. 

SUPPLEMENTARY  INFORMATION:  Farmer's 
Union  Grain  Terminal  Association,  Feed 
Division,  P.O.  Box  1447,  Sioux  Falls,  SD 
57117,  is  the  sponsor  of  NADA  96-160 
originally  approved  May  2. 1974  (39  FR 
15270).  The  NADA  provides  for  use  of  a 
0.4-gram-per-pound  tylosin  Type  A 
article  to  make  a  Type  C  swine  feed  for 
use  as  in  21  CFR  558.625(n(l)(vi)(o). 
Subsequently,  the  NADA  was  approved 
for  use  of  a  10-gram-per-pound  tylosin 
Type  A  article  for  the  same  purposes  (45 
FR  23688,  April  8, 1980). 

By  letter  dated  January  20,  1987,  the 
sponsor  requested  the  withdrawal  of 
approval  because  the  product  was  not 
being  manufactured  or  marketed. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat.  345-347  (21  U.S.C.  360(e)))  and 


under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  application 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  96-160  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  April  24, 1987. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  those  portions  of  the 
regulations  that  reflect  this  approval  and 
is  removing  the  firm  from  the  list  of 
sponsors  of  approved  NADA's. 

Dated:  April  8, 1987. 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  87-8232  Filed  4-13-87;  8:45  am] 

BILUNG  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

Application  Announcement  for  Grants 
for  Two-Year  Programs  of  Schools  of 
Medicine  or  Osteopathy 

The  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  announces  that 
applications  for  Fiscal  Year  1987  Grants 
for  Two-Year  Programs  of  Schools  of 
Medicine  or  Osteopathy  are  now  being 
accepted  under  the  authority  of  section 
788(a),  of  the  Public  Health  Service  Act. 
as  amended  by  Pub.  L.  99-129. 

Section  788(a)  authorizes  the  award  of 
grants  to  maintain  and  improve  schools 
which  provide  the  first  or  last  two  years 
of  education  leading  to  the  degree  of 
doctor  of  medicine  or  osteopathy. 
Grants  provided  under  this  authority  to 
schools  that  were  in  existence  on 
September  30. 1985,  may  be  used  for 
construction  and  purchase  of  equipment. 

To  be  eligible  for  a  grant  under  this 
authority,  the  applicant  must  be  a  public 
or  nonprofit,  private  school  providing 
the  first  or  least  two  years  of  education 
leading  to  the  degree  of  doctor  of 
medicine  or  osteopathy  and  be 
accredited  or  be  operated  jointly  with  a 
school  that  is  accredited  by  a  recognized 
body  or  bodies  approved  for  such 
purpose  by  the  Secretary  of  Education. 

Application  materials  will  be  sent 
only  upon  request.  Requests  for 
application  materials  and  questions 
regarding  grants  policy  should  be 
directed  to:  Grants  Management  Officer 
(D31),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  8C-22.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-6880. 


The  deadline  for  receipt  of 
applications  is  May  29, 1987. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  independent  review 
group. 

A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Approximately  $500,000  is  available  in 
Fiscal  Year  1987  for  competing  awards. 
Authorization  for  the  current  fiscal  year 
is  provided  under  a  Continuing 
Resolution  (Public  Laws  99-500  and  591). 

Should  additional  programmatic 
information  be  requested,  please 
contact:  Multidisciplinary  Resources 
Development  Branch.  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administraion,  Parklawn  Building, 
Room  4C-16,  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Telephone 
(301)  433-6817. 

The  standard  application  form  and 
specific  instructions  for  this  program 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
clearance  number  is  091S-0060. 

This  program  is  not  yet  listed  in  the 
Catalog  of  Federal  Domestic  Assistance, 
therefore,  no  catalog  number  has  been 
assigned.  Applications  submitted  in 
response  to  this  announcement  that 
request  construction  assistance  are 
subject  to  the  intergovernmental  review 
under  provisions  of  Executive  Order 
12372,  as  suppliemented  by  42  CFR  Part 
100,  bitergovemmental  Review  of 
Federal  Programs.  Applications 
submitted  for  program  support  only  are 
not  subject  to  intergovernmental  review 
under  these  provisions. 

Dated;  April  8. 1987. 
David  N.  SundwalL 
Assistant  Surgeon  General. 
[FR  Doc.  87-8291  Filed  4-13-87;  8:45  am] 
BILUNG  CODE  4160-1S-M 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Service  (DHHS) 
covers  the  Social  Security 
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Administration  (SSA).  Notice  is  given 
that  Chapter  SB  as  published  in  the 
Federal  Register  on  January  4, 1983  and 
amended  on  August  15, 1983  is  amended 
to  establish  the  Division  of  Integration 
and  Environmental  Testing  (DIET)  and 
to  realign  other  division-level  functional 
responsibilities  in  the  Office  of  System 
Operations  (OSO).  Chapter  SU  as 
published  in  the  Federal  Register  on 
January  4, 1983  and  amended  on  August 
15, 1983;  May  18, 1984;  October  17, 1984; 
September  3, 1985  and  November  8, 1985 
is  amended  to  reflect  the  abolishment  of 
the  Office  of  Systems  Engineering  in  the 
Office  of  System  Integration  (OSI). 
These  changes  result  from  a  major 
consolidation  and  realignment  of 
systems  functional  responsibilities 
which  is  intended  to  improve 
organizational  effectiveness. 

The  new  material  and  changes  are  as 
follows: 

Section  SB.IO    The  Office  of  System 
Operations — (Organization): 

D.  The  Office  of  Computer  Processing 
Operations  (SEP). 

Add: 

5.  Division  of  Integration  and 
Environmental  Testing  (SBP6). 

Section  SB.20    The  Office  of  System 
Operations — (Functions): 

D.  The  Office  of  Computer  Processing 
Operations  (SEP). 

Add; 

In  Line  14.  after  ".  .  .  information 
data.",  add  "The  Office  of  Computer 
Processing  Operations  (OCPO)  plans, 
directs  and  controls  the  integration, 
testing  and,  in  conjunction  with  OSI, 
OSR  and  OIS.  the  production  release  of 
new  or  revised  hardware  and  systems 
software.  It  develops  policy  and 
standards  for  integration  testing, 
validation  and  acceptance  of  Automated 
Data  Processing/Telecommunications 
systems  software." 

Delete: 

1.  The  Division  of  Production  Systems 
Operations  (SEPl)  in  its  entirety. 

2.  The  Division  of  Computer 
Operations  Production  Control  (SBP2)  in 
its  entirety. 

3.  The  Division  of  Computer 
Operations  Systems  Software  (SEP3)  in 
its  entirety. 

4.  The  Division  of 
Telecommunications  Systems 
Operations  (SBP5)  in  its  entirety. 

Add: 

1.  The  Division  of  Production  Systems 
Operations  (SBPl): 

a.  Operates  the  centralized  OSO 
computer  facility,  which  includes 
computer  systems  hardware  and 
associated  peripheral  equipment. 

b.  Directs  the  continuous  operations  of 
SSA's  host  telecommunications 


computers  in  support  of  SSA-designed 
networks. 

c.  Schedules  day-to-day  workflow  for 
the  ADP  facility  within  plans  and 
priorities  established  by  OCPO's 
Division  of  Computer  Operations 
Production  Control. 

d.  Controls  the  flow  of  materials  into 
ADP  production  jobs.  Reviews 
production  results  for  accuracy  and 
completeness. 

e.  Analyzes  equipment  problems, 
isolates  malfunctions  and  oversees 
correction  actions  by  SSA  or  vendor 
personnel. 

f.  Schedules  and  assures  preventive 
maintenance  of  all  equipment  under  the 
operational  control  of  OCPO. 

g.  Develops  and  maintains  a 
centralized  integrated  control  center  for 
use  in  monitoring  the  operating  systems 
utilization,  network  control  facilities  and 
environmental  status. 

2.  The  Division  of  Computer 
Operations  Production  Control  (SBP2): 

a.  Manages  the  production  workload 
of  OSO  and  administers  effective 
resource  utilization. 

b.  Designs,  develops,  implements  and 
operates  production  control  ADP 
systems  which  supervise  library 
controls,  automates  the  scheduling  and 
allocates  the  production  workload. 

c.  Manages  and  directs  automated 
magnetic  media  processes  and  directs 
the  activity  of  the  magnetic  tape  library 
function. 

d.  Pao'ticipates  in  the  design  reviews 
of  proposed  application  systems  to 
assure  operational  support  and  control 
aspects  are  being  considered.  Analyzes 
applications  systems  to  assure 
compliance  with  systems  standards. 
Approves  applications  systems  for 
production  status  and  incorporates  them 
into  the  production  library. 

e.  Assembles  input  material  for  ADP 
production  jobs  and  delivers  them  to  the 
Division  of  Production  Systems 
Operations. 

f.  E}q)edites  processing  of  critical  jobs, 
operations  and  corrections. 

g.  Provides  liaison  with  the  users  on 
status  of  production  jobs  and/or 
associated  problems  as  required. 

h.  Maintains  the  integrity,  manages 
and  performs  required  recovery  of  all 
operational  data,  data  media,  tape  and 
direct  access  for  systems. 

i.  Maintains  and  enhances  a 
transaction  system  for  the  control  of  a 
high-volume  tape  library. 

j.  Analyzes  performance  of  the  ADP 
production  processes  and  recommends 
and  implements  improvements.  Destroys 
sensitive  material  in  compliance  with 
provisions  of  the  Privacy  Act  and  SSA 
procedures. 


3.  The  Division  of  Computer 
Operations  Systems  Software  (SSI'S): 

a.  Directs  the  analysis,  design, 
development,  implementation  and 
maintenance  of  computer  operating 
systems  and  utility  software  in  support 
of  programmatic  and  management 
information  workloads  for  SSA's  central 
data  processing  center  and  field 
components. 

b.  Directs  the  design,  development, 
testing  and  continuing  support  of 
specialized  data  communications 
control  software  used  to  support  SSA's 
data  communications  systems. 

c.  Directs  the  design,  development, 
implementation  and  maintenance  of 
information  systems  software  in  support 
of  the  central  data  processing  center's 
problem,  change  and  configuration 
management  systems. 

d.  Supports  the  utility  software  and 
user  activities  in  the  areas  of  computer 
graphics,  small  computers  and 
nonimpact  printers. 

e.  Supports  the  user  liaison  and 
systems  development  activities  of  other 
OSO  components  in  the  resolution  of 
technical  and  operational  problems 

4.  The  Division  of 
Telecommunications  System  Operations 
(SBP5)- 

a.  Directs  the  operations  of  SSA's 
telecommunications  network  facilities 
for  the  transmission  of  program  and 
management  data  over  SSA-established 
networks. 

b.  Manages  traffic  flow  between  the 
telecommunications  complex  and  other 
SSA  computers.  Monitors 
telecommunciations  operations, 
analyzes  equipment  problems  and 
effects  proper  maintenance  and  repair. 

c.  Directs  the  implementation  of  new 
or  revised  operating  policies  and 
procedures.  Recommends  new 
procedures  and  appraises 
telecommunications  operating 
instructions,  centrally  and  in  the  field. 

d.  EstabHshes  and  enforces  standards 
for  controlling  workflow  and  for 
assuring  the  integrity  of  data  processed 
through  the  various  data 
communications  operations. 

e.  Acts  as  liaison  with  common 
carriers  and  network  equipment  vendors 
to  maintain  operational  effectiveness  of 
equipment. 

f.  Directs  the  operational  performance 
evaluation  of  SSA's  data 
communications  systems. 

g.  Provides  technical  expertise  and 
assistance  on  data  communications 
procurements  and  other  SSA  systems 
modernization  projects. 

h.  Directs  the  design,  development 
and  implementation  of  software  to 
gather  and  report  statistical  information 
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on  the  functioning  of 
telecommunications  networks. 
Distributes  the  information  to  other  SSA 
components  to  report  on  network 
performance  and  equipment  utilization. 

i.  Designs  and  implements  security 
software  for  SSA's  telecommunications 
network  and  ensures  that  related 
procedures  are  followed  by  technical 
personnel. 

j.  Manages  the  installation,  removal 
and  relocation  of  local  and  remote 
telecommunications  facilities,  assuring 
compliance  with  governing  Federal 
regulations. 

k.  Maintains  an  integrated  control 
center,  centrally  and  at  the  remote 
network  nodes,  to  provide  a  point  of 
contact  of  field  offices  reporting 
equipment  or  operational  problems. 

I.  Conducts  ongoing  analyses  of 
network  configurations  and  workloads 
and  initiates  changes  to  the  network 
topology  to  optimize  cost/performance. 

m.  Develops  standards  and 
procedures  for  applications  developers 
in  interfacing  to  SSA's  data 
communications  network.  Evaluates 
requested  or  proposed  applications  for 
impact  on  network  resources. 

n.  Maintains  and  controls  an 
inventory  of  all  remote  data 
communications  equipment  which 
assesses  SSA's  telecommunications 
networks,  and  the  history  and  status  of 
equipment  outages  for  all  SSA  owned  or 
leased  data  communications  equipment. 

o.  Assigns,  maintains  and  provides  to 
data  communications  systems  users, 
telecommunications  site  routing  codes 
and  terminal  identifiers  consistent  with 
Govemmentwide  network  addressing 
conventions. 

p.  Conducts  investigations  and 
anslysis  of  system  problems  affecting 
local  and  remote  users  of  the  data 
communications  networks,  and  provides 
liaison  with  regional  staffs  in  identifying 
and  correcting  chronic  problems  and 
trends. 

Add: 

5.  The  Division  of  Integration  and 
Environmental  Testing  {SBP6): 

a.  Directs  and  controls  all  activities 
with  the  release  of  new  or  enhanced 
versions  of  host  programmatic  and 
telecommunications-related  software. 
Enforces  software  acceptance  and 
certifications  standards.  Directs  the 
initial  staging  of  program  modules  to  be 
tested,  including  generation  of 
executable  code. 

b.  Develops  and  maintains  extensive 
test  data  bases  for  use  in  the 
acceptance,  integration  and 
environmental  testing  processes. 
Develops  and  incorporates  the  use  of 
software  simulators  and  emulators  in 
software  acceptance  testing. 


c.  Directs  the  integration  testing  of 
new  or  enhanced  communications  host 
software,  remote  network/terminal  and 
microprocessor  software  and  network 
communications  software.  Participates 
in  the  movement  and/or  migration  of 
software  systems  and  associated  data 
files  between  complexes  and  processing 
components. 

d.  Directs  environmental  testing  to 
ensure  that  new  or  enhanced  software  is 
compatible  with  changing  hardware 
configurations.  Directs  the  integration  of 
new  or  enhanced  SSA  programmatic 
software.  Administers  the  generation  of 
finalized  testing  results  for  evaluation. 
Directs  software  performance 
evaluations,  parallel  testing,  timing 
studies,  inter/intrasystem  relationship 
and  testing  trend  analysis. 

e.  Responsible  for  administering  ADP 
hardware  integration  and  acceptance 
testing. 

f.  Provides  the  checks  and  balances 
on  SSA's  ADP  systems  and  equipment 
procurements  for  complying  with 
contractural  performance  requirements 
throughout  the  life  cycle  of  the 
procurement. 

E.  The  Office  of  System  Support  and 
Planning  (SBL): 

Add: 

In  Lane  7.  after  ".  .  .  OSO.".  add  "The 
Office  develops  an  ADP  Capacity  Plan 
to  perform  capacity  allocation,  monitor 
its  usage  and  determine  future 
requirements,  based  upon  future 
workload  information." 

In  Line  11.  after  ".  .  .  resources.",  add 
"It  participates  in  the  development  of 
policies  and  procedures  for  the 
acquisition  of  ADP  Computer  and 
Telecommunications  equipment, 
software  and  services,  in  compliance 
with  SSA,  HHS,  the  Office  of 
Management  and  Budget  and  the 
General  Services  Administration 
policies  and  regulations." 

Delete: 

1.  The  Division  of  Operational 
Capacity  Performance  Management 
(SBLl)  in  its  entirety. 

Add: 

1.  The  Division  of  Operational 
Capacity  Performance  Management 
(SBU): 

a.  Evaluates  computer  performance 
and  monitors  resource  utilization  to 
ensure  that  the  ADP  and 
telecommunications  systems  are  utilized 
effectively  and  efficiently.  Analyses 
systems  capacity  as  it  relates  to 
utilization  and  service  objectives  and 
prepares  recommendations  for  upper 
management.  As  directed,  performs 
similar  functions  for  other  SSA 
components  including  the  program 
service  centers. 


b.  Ensures  that  sufficient  ADP 
capacity  is  available  to  process  present 
and  future  workloads,  coordinating 
decisions  on  target  systems  for  new/ 
modified  workloads  and  system 
configuration  changes. 

c.  Monitors  the  OSO  service  delivery 
to  ensure  that  systems  performance 
objectives  as  defined  in  the  User  Service 
Agreements  are  being  met.  Provides 
recommendations  to  enhance  delivered 
service  as  necessary,  and  ensure  that 
data  bases  are  efficiently  implemented. 

d.  Provides  advice  and  services  to 
other  OSO  components  in  the  use  of 
computer  performance  evaluation  tools 
and  the  interpretation  of  reports/data 
resulting  from  evaluation  and  utilization 
studies. 

e.  Uses  operations  research  tools  (e.g.. 
simulation  and  mathematical  models 
and  statistical  analyses)  to  investigate 
operational  efficiency  problems  and 
develop  relationships  between 
transaction  volumes,  resource  utilization 
and  resulting  service  delivery. 

f.  Schedules,  arranges,  conducts  and 
reports  on  structured  systems' 
effectiveness  reviews  to  compare  OSO 
service  commitments  with  delivered 
levels  of  performance  and  contributes 
towards  planning  and  enhancement  of 
existing  systems. 

g.  Coordinates,  assists  in  the 
development/maintenance,  and 
monitors  all  Systems  service  level 
agreements.  Represents  OSO  in  the  User 
Service  Agreement  negotiations. 

h.  Performs  a  wide  range  of  user 
coordination  and  problem  resolution 
functions.  Gathers  and  disseminates 
timely  information,  related  to 
operational  problems,  errors  and 
changes  that  affect  the  users. 

2.  The  Division  of  Standards  and 
Control  (SBL2): 

Delete: 

g.  Performs  ongoing  analysis  of 
equipment  configurations  and  projects 
requirements  based  on  technological 
enhancements,  workload  changes  and 
growth. 

h.  Prepares  comprehensive  reports 
and  technical  justifications  for 
management's  use. 

Add: 

g.  Formulates  an  OSO-wide  Systems 
Plan  and  assigns  responsibility  among 
major  OSO  components  for  various 
parts  of  the  Plan.  Work  with  OSO 
components  to  evaluate  their  proposed 
systems  objectives  in  terms  of  technical 
feasibility,  availability  of  OSO 
resources  and  systems  costs.  Identifies 
the  major  OSO  activities  and  resources 
needed  to  support  these  objectives. 
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h.  Directs  and  coordinates  the  OSO 
activities  associated  with  operational 
planning  and  ADP  Systems  Planning. 

i.  Coordinates  and  directs  the 
development  of  the  total  OSO  technical 
workpower,  equipment  and  other 
special  costs  for  the  SSA  budget  process 
and  justifies  these  on  the  basis  of  the 
Operational  Systems  Plan.  Allocates 
resources  and  monitors  projects  for  all 
OSO  activities,  directs  the  preparation 
of  detailed  plans  on  the  project  or 
operational  activity  level  and  authorizes 
the  use  of  resources  by  OSO 
components  in  support  of  these  plans. 

j.  Monitors  progress  and  use  of 
workpower  and  equipment  resources  by 
OSO  components  against  their  approved 
plans. 

k.  Assists  OSO  components  in  the  use 
of  standard  methods  for  project 
management. 

Delete: 

3.  The  Division  of  Operational 
Resource  Management  (SBL3]  in  its 
entirety. 

Add: 

3.  The  Division  of  Operational 
Resource  Management  (SBL3]: 

a.  Directs  OSO's  participation  in  the 
Information  Technology  Systems  (ITS) 
procurement  process. 

b.  Performs  technical  and  cost  reviews 
of  all  OSO/ITS  procurements. 

c.  Provides  support  for  ITS  Technical 
Evaluation  Committees. 

d.  Support  contract  administration  for 
all  OSO  ITS  contracts. 

e.  Provides  technical  support  to 
Project  Officers  in  the  development, 
modification  and  administration  of  ITS 
contracts. 

f.  Directs  the  renewal  process  for 
existing  lease  and  maintenance 
contracts  for  ITS  and 
telecommunications  equipment  and 
services. 

g.  Manages  the  fiscal  administration 
of  all  implemented  ITS  contracts, 
collecting,  analyzing  and  reporting 
performance  data  to  support  required 
fiscal  and  other  contractual  proceedings. 

h.  Manages  a  centralized  inventory  of 
all  SSA  ITS  and  telecommunications 
equipment  and  manages  the  ITS  excess 
equipment  process. 

i.  Provides  for  the  centralized 
certification  and  authorization  for  the 
lease  and  maintenance  of  SSA's  ITS  and 
telecommunications  equipment. 

j.  Provides  necessary  staff  support  to 
the  users  within  OSO  for  the 
development  of  procurement  documents 
and  documentation. 

k.  Develops  and  maintains  the  OSO 
macroprocurement  plan  which  relates  to 
planned  major  acquisitions  of  ITS 
equipment,  software,  system  design  and 
system  support  services.  Coordinates 


the  procurement  plans  and  related 
budget  items  with  appropriate  Systems 
management  and  staffs. 

1.  Provides  technical  support  to  OSO 
and  other  SSA  components  during  major 
procurement  activities. 

Section  SU.IO    The  Office  of  System 
Integration — (Organization): 

G.  The  Office  of  Programmatic 
Systems  (SUF). 

Delete: 

7.  The  Division  of  SSI  Systems  (SUF7). 

Add: 

4.  The  Division  of  SSI  Systems  (SUF7). 

Delete: 

H.  The  Office  of  System  Engineering 
(SUH)  in  its  entirety. 

Section  SU.20    The  Office  of  System 
Integration — (Functions): 

G.  The  Office  of  Programmatic 
Systems  (SUF). 

Delete: 

7.  The  Division  of  SSI  Systems  (SUF7) 
in  its  entirety. 

Add: 

4.  The  Division  of  SSI  Systems  (SUF7). 

a.  Provides  the  systems  analysis, 
design,  programming  and  testing 
necessary  to  develop  and  maintain 
current  new  and  redesigned  systems  in 
response  to  approved  user  system 
requirements  for  SSI  claims  and 
postentitlement  transaction  processing 
as  well  as  a  variety  of  supporting 
applications.  These  systems:  edit 
incoming  new  records  and  transactions; 
maintain  and  revise  the  SSI  master  file 
to  refiect  changes;  compute  both  Federal 
SSI  benefit  and  State  supplementary 
payments  and  produce  payment 
information  for  the  Treasury 
Department;  account  for  disbursement 
of  Federal  and  State  funds;  prepare 
recipient  notices  of  claims  decisions  and 
changes  in  status  and  payment;  identify 
and  control  overpayment  activity;  select 
and  control  cases  requiring 
redetermination;  exchange  data  with 
Government  record  systems  to  verify 
recipient  income;  generate  data  for  State 
use  in  determining  supplementation 
amounts  and  Medicaid  eligibility; 
provide  record  query  and  response 
capability;  control  folder  location  and 
movement;  produce  statistical, 
management  and  actuarial  data  as 
needed  and  control  exception 
processing  and  diary  control 
mechanisms. 

b.  Translates  user  requirements,  as 
approved  by  the  Office  of  System 
Requirements  (OSR),  into  detailed 
design,  development  and  testing 
activities  and  activities  and  system 
documentation  for  current,  new  or 
redesigned  systems. 

c.  Conducts  liaison  with  other  SSA 
components  and  Federal  and  State 
agencies  to  determine  the  feasibility. 


and  to  plan  the  development,  of  SSI 
claims,  transaction  and  support  systems. 

d.  Provides  OSR,  the  Associate 
Commissioner  for  System  Integration 
and  other  SSA  offices,  as  appropriate, 
with  a  technical  assessment  of  the  effect 
of  legislative,  administrative  and 
systems  modernization  proposals  on 
existing  SSI  claims,  transaction  and 
support  system  applications. 

Delete: 

H.  The  Office  of  Systems  Engineering 
(SUH)  in  its  entirety. 

Dated:  April  2. 1987. 
Jaime  L.  ManBano, 
Deputy  Commissioner  for  Systems. 
[FR  Doc.  87-B256  Filed  4-13-87;  8:45  am) 

BILLING  CODE  4190-11-M 


Privacy  Act  of  1974;  Notification  of 
New  Routine  Uses  and  Minor  Revision 

agency:  Social  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHA). 

ACTION:  New  Routine  Uses  and  Minor 
Revision.    I 

summary:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)),  we 
are  issuing  public  notice  of  our  intent  to: 

(1)  Establish  a  new  routine  use  of 
information  maintained  in  the  system  of 
records  entitled  "Kentucky  Birth 
Records  System,  HHS/SSA/DO(KY), 
09-60-0220."  This  proposed  routine  use 
would  permit  SSA  to  disclose 
information  to  the  General  Services 
Administration  (GSA)  and  the  National 
Archives  and  Records  Administration 
(NARA)  for  the  purposes  of  conducting 
record  management  studies. 

(2)  Revise  a  routine  use  already 
applicable  to  the  majority  of  SSA's 
systems  of  records  which  currently 
provides  for  disclosure  to  the 
Department  of  Justice  (DOJ)  to  defend 
SSA  components  and  employees  in 
litigation  matters  affecting  the  systems 
to  include  additional  disclosures 
involving  litigation. 

We  are  proposing  to  make  a  minor 
technical  revision  to  the  Federal 
Register  applicable  to  the  Kentucky 
Birth  Records  System  to  make  it 
accurate  and  complete.  We  invite  public 
comments  on  these  proposals. 

date:  These  proposals  will  become 
effective  as  proposed  without  further 
notice  on  May  14, 1987,  unless  we 
receive  comments  on  or  before  that  date 
which  would  result  in  a  contrary 
determination. 

address:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 
Mr.  Bernard  A.  Oehlers,  Acting  SSA 
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Privacy  Officer.  Social  Security 
Administration,  Room  L1140  West  Low 
Rise  Building,  6401  Security  Boulevard. 
Baltimore.  Maryland  21235.  All 
comments  received  will  be  available  for 
public  inspection  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Willie  J.  Polk,  Social  Insurance 
Specialist,  Social  Security 
Administration,  Office  of  Regulations, 
Privacy  Branch,  Room  L1140  West  Low 
Rise  Building,  6401  Security  Boulevard. 
Baltimore  Maryland  21235,  telephone 
(Area  Code  301)  594-5599. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Proposed  Routine 
Uses 

A.  Disclosure  to  GSA  and  NARA  for  the 
Purpose  of  Conducting  Records 
Management  Studies 

We  are  proposing  to  revise  the  routine 
use  section  of  the  Kentucky  Birth 
Records  System  by  adding  a  new 
routine  use  which  permits  disclosure  to 
GSA  and  NARA  for  the  purpose  of 
conducting  records  management  studies. 
The  Administrator,  GSA  and  the 
Archivist,  NARA,  are  charged  by  44 
U.S.C.  2904,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984,  with  promulgating 
standards,  procedures  and  guidelines 
with  respect  to  records  management  and 
the  conduct  of  records  management 
studies. 

Section  2906  of  this  law.  also  amended 
by  the  NARA  Act  of  1984.  provides  that 
GSA  and  NARA  shall  have  access  to 
Federal  agencies'  records  and  that 
agencies  shall  cooperate  with  GSA  and 
NARA.  To  facilitate  GSA  and  NARA 
records  management  studies  which  may 
involve  the  Kentucky  Birth  Records 
System,  we  are  adding  the  routine  use  to 
comply  with  the  Privacy  Act.  The 
routine  use  is  as  follows: 

Nontax  return  information  which  is 
not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Sen'ices  Administration  and 
the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904  and 
2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984. 

We  publish  this  routine  use  in  the 
Federal  Register  for  other  SSA  systems 
of  records  on  March  10, 1986  (see  51  FR 
8243,  March  10, 1986).  The  notice  of  the 
Kentucky  Birth  Records  System  below 
contains  the  above  new  routine  use. 


B.  Disclosure  to  DO],  a  Court  or  Other 
Tribunal,  or  Another  Party  Before  Such 
Tribunal, 

The  majority  of  SSA's  notices  of 
systems  of  records  currently  contain  a 
routine  use  which  permits  disclosure  of 
DO)  for  the  purpose  of  defending  SSA 
components  and  employees  (or  other 
Federal  agencies  where  litigation  is 
likely  to  affect  SSA  components)  in 
litigation  matters  involving  the  systems 
of  records.  We  are  expanding  this 
routine  use  to  permit  disclosure,  in 
addition  to  DO),  to  a  court  or  other 
tribunal  or  another  party  before  such 
tribunal  and  to  permit  disclosure  to 
these  parties  when  SSA  or  another  party 
brings  suit  or  in  cases  in  which  SSA  has 
an  interest  in  the  ligitation.  The  revised 
routine  use  is  as  follows: 

Disclosure  may  be  to  DO/,  to  a  court 
or  other  tribunal,  or  another  party 
before  such  tribunal,  when: 

(a)  SSA,  or  any  component  thereof:  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DO/  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(dj  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DO/,  the 
tribunal,  or  the  other  party  before  such 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
disclosed. 

Wage  and  other  information  which 
are  subject  to  the  disclosure  provisions 
of  the  Internal  Revenue  Code  (IRC)  (26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

We  will  disclose  information  under 
this  routine  use  only  as  necessary  to 
defend  SSA  components  or  employees 
in  litigation  matters  involving  the 
systems  of  records  which  will  contain 
the  routine  use  or  when  SSA  has  an 
interest  in  litigation  which  might  affect 
SSA  operations. 

Because  of  the  number  of  systems  of 
records  to  which  the  routine  use  will 
apply  and  the  costs  of  republishing  the 
individual  notices  of  each  one,  we  are 
republishing  only  the  identification 
number  and  the  name  of  each  system 
and  the  volume,  page  number  and  date 
of  the  Federal  Register  issue  in  which  a 
notice  of  the  systems  last  was  published 


in  the  Federal  Register.  The  systems  of 
records  are  as  follows: 

09-60-0001 — Commissioner's  Correspondence 
File.  HHS/SSA/OC  (51  FR  B243,  March  10. 
1986): 
09-60-0002 — Automated  Document  Control 
and  Retrieval  System.  HHS/SSA/OGA  (51 
FR  8243.  March  10. 19«6): 
09-60-0003— Attorney  Fee  File.  HHS/SiJA/ 

OHA  (51  FR  8243,  March  10. 1986); 
09-60-0004— Working  File  of  the  Appeals 
Council,  HHS/SSA/OHA  (51  FR  8243, 
March  10, 1988): 
09-e0-000&— Hearing  Office  File.  HHS/SSA/ 

OHA  (51  FR  8243.  March  10. 1986): 
09-60-0006 — Storage  of  Hearings  Records: 
Tape  Cassettes  and  Audiograph  Discs, 
HHS/SSA/OHA  (51  FR  8243.  March  10. 
1986); 
09-60-0008 — Administrative  Law  (udge's  File. 
HHS/SSA/OHA  (51  FR  8243.  March  lO 
1986): 
09-60-0009 — Hearings  and  Appeals  Case 
Control  System.  HHS/SSA/OHA  (51  FR 
8243.  March  10. 1986): 
09-60-0012— Listing  and  Alphabetical  Name 
File  (Folder)  of  Vocational  Experts. 
Medical  Advisors  and  Medical 
Consultants,  HHS/SSA/OHA  (51  FR  8243. 
March  10. 1986): 
09-60-0013 — Records  of  Usage  of  Medical 
Advisors,  Medical  Consultants  and 
Vocational  Experts.  HHS/SSA/OHA  (51 
FR  8243.  March  10. 1986): 
09-60-0014 — Curriculum  Vitae  and 
Professional  Qualifications  of  Medical 
Advisors,  Medical  Consultants  and  Resume 
of  Vocational  Experts.  HHS/SSA/OHA  (51 
FR  8243.  March  10. 1986); 
09-60-0017 — Personnel  Research  and  Merit 
Promotion  Test  Records,  HHS/SSA/OHA 
(51  FR  8243.  March  10. 1986); 
09-60-0031 — Employee  Production  and 
Accuracy  Records,  HHS/SSA/OMBP  (51 
FR  8243,  March  10, 1986); 
09-60-0032 — Employee  Indebtedness  System. 
HHS/SSA/OMBP  (51  FR  8243,  March  10. 
1986): 
09-60-0033 — Report  on  Paid  Consultants. 
HHS/SSA/OMBP  (51  FR  8243,  March  10, 
1986); 
09-60-0037 — General  Criminal  Investigations 
Files,  HHS/SSA/OMBP  (51  FR  8243.  March 
10. 1988); 
09-60-0038 — Emplovee  Building  Pass  Files, 
HHS/SSA/OMBP  (51  FR  8243.  March  10, 
1986); 
09-60-0040— Quality  Review  System,  HHS/ 

SSA/OA  (51  FR  8243,  March  lO  1986); 
09-60-0042--<3uality  Review  Case  Files, 
HHS/SSA/OA  (51  FR  8243,  March  10, 
1986); 
09-60-0044 — Disability  Determination  Service 
Processing  File,  HHS/SSA/OD  (51  FR  8243, 
March  lO  1986); 
09-60-0045 — Black  Lung  Payment  System. 
HHS/SSA/OSR  (51  FR  8243,  March  10 
1986); 
09-60-0046 — Consultative  Physicians  File, 
HHS/SSA/OD  (51  FR  8243,  March  lO 
1986): 
09-60-0050 — Completed  Determination 
Record — Continuing  Disability 
Determinations,  HHS/SSA/OP  (51  FR  8243. 
March  10.  1986); 
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09-60-0057— Quality  Evaluation  Data 

Records,  HHS/SSA/OA  (51  FR  8243,  March 

10, 1986): 
09-60-0058— Master  Files  of  Social  Security 

Number  Holders.  HHS/SSA/OSR  (51  FR 

8243.  March  10.  1986); 
09-60-0059— Earnings  Recording  and  Self- 
Employment  Income  System,  HHS/SSA/ 

OSR  (51  FR  8243,  March  10, 1986); 
09-60-0063 — Resource  Accounting  and 

Project  Management  System.  HHS/SSA/ 

OSPI  (51  FR  8243.  March  10. 1986); 
09-60-0066— Claims  Development  Record, 

HHS/SSA/RO  (51  FR  8243,  March  10, 1986); 
09-60-0075 — Congressional  Bills  Tracking 

System,  HHS/SSA/OLRP  (51  FR  8243. 

March  10, 1986); 
09-60-0077 — Congressional  Inquiry  File, 

HHS/SSA/RO  (51  FR  8243.  March  10. 1986); 
09-60-0078 — Public  Inquiry  Correspondence 

File,  HHS/SSA/RO  (51  FR  8243.  March  10. 

1986); 
09-60-0089— Claims  Folders  System,  HHS/ 

SSA/OP  (51  FR  8243,  March  10. 1986); 
09-60-0090— Master  Beneficiary  Record, 

HHS/SSA/OSR  (51  FR  8243.  March  10. 

1986); 
09-60-0094 — Recovery  Accounting  for 

Overpayments.  HHS/SSA/OSR  (51  FR 

8243.  March  10. 1986); 
09-60-0095— Health  Insurance  Overpayment 

Ledger  Cards.  HHS/SSA/OSR  (51  FR  8243. 

March  10, 1986); 
09-60-0103 — Supplemental  Security  Income 

Record,  HHS/SSA/OSR  (51  FR  8243.  March 

10. 1986); 
09-60-0110 — Supplemental  Security  Income 

File  of  Refunds.  HHS/SSA/OSR  (51  FR 

8243.  March  la  1986); 
09-60-0111— Debit  Voucher  File 

(Supplemental  Security  Income],  HHS/ 

SSA/OSR  (51  FR  8243,  March  10. 1986); 
09-60-0118 — Non-Contributory  Military 

Service  Reimbursement  System,  HHS/ 

SSA/OACT  (51  FR  8243,  March  10, 1986); 
09-60-0119— Special  Age  72  Benefit  Trust 

Fund  Transfer  Project,  HHS/SSA/OACT 

(51  FR  8243,  March  10, 1986); 
09-60-0184— Hearing  Office  Master  Calendar. 

HHS/SSA/OHA  (51  FR  8243,  March  10, 

1986); 
09-60-0186— SSA  Litigation  Tracking  System. 

HHS/SSA/LS  (51  FR  8243,  March  10, 1986); 
09-60-0210— Record  of  Individuals 

Authorized  Entry  to  Secured  ADP  Areas. 

HHS/SSA/OS  (51  FR  8243.  March  10. 1986); 
09-60-0212— Supplemental  Security  Income 

Quality  Initial  Claims  Review  Process 

System,  HHS/SSA/OA  (51  FR  8243,  March 

10, 1986); 
09-60-0213 — Quality  Review  of  Hearing/ 

Appellate  Process,  HHS/SSA/OHA  (51  FR 

8243.  March  10, 1986); 
09-60-0214— Personal  Identification  Number 

File,  HHS/SSA/OA  (48  FR  37528,  August 

18, 1983); 
09-60-0219 — Representative  Disqualification/ 

Suspension  Information  System,  HHS/ 

SSA/ORSI  (51  FR  8243,  March  10. 1986). 

II.  Compatibility  of  the  Proposed 
Routine  Use 

The  Privacy  Act  (5  U.S.C.  552a(a)(7) 
and  552a(b][3))  and  our  disclosure 


regulation  (20  CFR  Part  401)  both  permit 
us  to  disclose  information  under  a 
routine  use  if  the  information  will  be 
used  for  a  purpose  which  is  compatible 
with  the  purpose  for  which  we  collected 
the  information.  Section  401.310  of  the 
regulation  permits  us  to  disclose 
infortnation  under  a  routine  use  for 
administering  our  programs  or  for  use  in 
similar  income-maintenance  or  health- 
maintenance  programs  of  other 
agencies.  Section  401.205  of  the 
regulation  requires  us  to  disclose 
information  when  a  law  specifically 
requires  it. 

With  regard  to  GSA  and  NARA. 
disclosure  would  assist  SSA  in  its 
records  management.  Further  44  U.S.C. 
2906,  as  amended  by  the  NARA  Act  of 
1984.  requires  us  to  disclose  information 
to  GSA  and  NARA  for  records 
management  purposes. 

Disclosure  would  be  made  to  DOJ,  a 
court  or  other  tribunal,  or  another  party 
before  such  tribunal,  as  necessary,  in 
litigation  matters  involving  SSA 
operations.  We  consider  disclosure  in 
this  instance  as  an  extension  of  program 
administration.  Thus,  both  routine  uses 
are  appropriate  and  meet  the  criteria  in 
the  ftivacy  Act  and  the  regulation. 

III.  Effect  of  the  Proposed  Routine  Uses 
on  Individual  Rights 

Information  will  be  disclosed  to  GSA 
and  NARA  for  the  purpose  of  their 
reviewing  SSA's  records  management 
practices  as  mandated  by  Federal  law 
and  the  only  for  this  purpose. 
Information  will  be  disclosed  to  DOJ.  a 
court  or  other  tribunal,  or  another  party 
before  such  tribunal  in  litigation,  as 
necessary,  to  defend  SSA  components 
or  employees  or  if  the  litigation  would 
affect  SSA  operations.  The  disclosures 
will  be  made  in  complete  compliance 
with  the  Privacy  Act.  Thus,  we  do  not 
anticipate  that  they  would  have  an 
unwarranted  affect  on  the  rights  of 
individuals. 

IV.  Minor  Revision 

We  initially  published  a  notice  of  the 
Kentucky  Birth  Records  System  in  the 
Federal  Register  on  ]une  3. 1986  (51  FR 
1989G).  In  that  publication,  we 
inadvertently  did  not  publish  the 
"Authority  for  Maintenance  of  the 
System"  section  of  the  notice.  That 
section  of  the  notice  should  have 
identified  section  205  of  the  Social 
Security  Act  as  the  authority  for  the 
system.  We  have  revised  the  notice  to 
reflect  this  information. 


Dated:  April  6. 1987. 
Dorcas  R.  Hardy, 

Commissipner  of  Social  Security. 

09-60-0220 
SYSTEM  name: 

Kentucky  Birth  Records  System.  HHS/ 
SSA/DO(Ky). 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Social  Security  district  and  branch 
offices  located  in  the  State  of  Kentucky. 
Individuals  should  consult  Kentucky 
telephone  directories  for  address  and 
telephone  information. 

cateooriis  of  individuals  covered  by  the 
system: 

Members  of  the  general  public  whose 
birth  records  have  been  registered  in  the 
State  of  Kentucky. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  an  index  of 
Kentucky  birth  records.  Included  on  the 
index  are  the  individual's  name, 
mother's  maiden  name,  date  and  place 
of  birth,  certificate  number  and  volume 
number  of  the  index. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  205  of  the  Social  Security  Act. 

purpose: 

Information  in  the  system  will  be  used 
by  Social  Security  Administration  (SSA) 
offices  in  the  State  of  Kentucky  to 
provide  evidentiary  proof  of  age  and 
other  facts  about  individuals  applying 
for  various  Social  Security  benefits. 
Supplemental  Security  Income  payments 
and  Social  Security  numbers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  as  routine 
uses  as  indicated  below: 

1.  To  a  Congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

2.  To  the  Department  of  Justice  (DOJ). 
to  a  court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  The  Department  of  Health  and 
Human  Services  (HHS)/SSA,  or  any 
component  thereof;  or 

(b)  Any  HHS/SSA  employee  in  his/ 
her  official  capacity;  or 

(c)  Any  HHS/SSA  employee  in  his/ 
her  individual  capacity  where  DO)  (or 
HHS/SSA  where  it  is  authorized  to  do 
so]  has  agreed  to  represent  the 
employee;  or 
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(d)  The  United  States  or  any  agency 
thereof  where  HHS/SSA  determines 
that  the  litigation  is  likely  to  affect  the 
operations  of  HHS/SSA  or  any  of  its 
components. 

Is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS/SSA 
determines  that  the  use  of  such  records 
by  DOJ,  the  tribunal,  or  the  other  party 
before  such  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  HHS/SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  Nontax  return  information  which  is 
not  restricted  from  disclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904  and 
2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINmO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  will  be  stored  on  microfilm. 

retrievabiutv: 

Records  will  be  retrieved  by  the 
individual's  name  and  other  identifying 
information  (e.g.,  mother's  name  and 
date  of  birth). 

safeguards: 

Access  to  records  in  the  system  will 
be  restricted  to  personnel  who  need 
them  in  the  performance  of  their  official 
duties.  Also,  the  information  will  be 
maintained  in  the  secured  facilities  and 
kept  from  access  by  unauthorized 
individuals  (e.g.,  stored  in  locked  filing 
cabinets)  when  not  in  use. 

RETENTION  AND  DISPOSAL: 

Records  in  the  system  will  be  updated 
biennially.  Out-of-date  microfilm 
records  will  be  disposed  of  by  the 
application  of  heat. 

system  MANAGER(S)  and  ADDRESS: 

Managers  of  Social  Security  district/ 
branch  offices  in  the  State  of  Kentucky. 
Individuals  seeking  ofHce  addresses  and 
telephone  numbers  should  consult 
Kentucky  telephone  directories. 

notification  procedure: 

An  individual  wishing  to  find  out  if 
this  system  of  records  contains 
information  about  him/her  may  do  so  by 
contacting  any  Social  Security  office 
and  furnishing  his/her  name,  date  and 


place  of  birth  and  mother's  maiden 
name.  These  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFR  Part  5b. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures 
above.  Also,  individuals  requesting 
access  to  their  records  should 
reasonably  describe  the  records  they  are 
seeking.  These  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFR  Part  5b. 

contesting  record  PROCEDURES: 

Same  as  notification  procedures 
«bove.  Also,  individuals  contesting  the 
contents  of  records  in  the  system  should 
reasonably  describe  the  records,  specify 
the  information  they  are  contesting  and 
state  the  corrective  action  sought  with 
supporting  justification  showing  how  the 
records  are  untimely,  incomplete,  in 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  HHS 
Regulations  45  CFR  Part  5b. 

RECORD  SOURCE  CATEOORtES: 

Records  in  the  system  will  be 
obtained  from  the  Kentucky  Office  of 
Vital  Statistics. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  87-8255  Filed  4-13-87;  8:45  am] 

BILUNQ  CODE  419<>-11-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  N-87-1692] 

Agency  Information  Collection 
ActlvKies  Under  OMB  Review 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ACTION:  Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  F.  Morrall,  OMB  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451,  7th  Street  SW., 


Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (8)  whether  the  proposal  is 
new,  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy.  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Request  for  Exceptions  to 
Income  Limits  for  Public  and  Indian 
Housing  Programs,  24  CFR  913.105(B) 

Office:  Public  and  Indian  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
PHAs  and  IHAs  may  request  approval 
from  HUD  for  admission  of  families 
with  incomes  greater  than  fifty 
percent  of  the  area  median  to  units 
which  were  available  for  occupancy 
under  contracts  executed  under  the 
U.S.  Housing  Act  of  1937  on  or  after 
October  1. 1981.  HUD  will  maintain 
the  five  percent  statutory  cap  and 
approve  requests  which  comply  with 
the  regulation.  Without  a  procedure  to 
grant  exceptions,  it  would  be 
impossible  to  comply  with  the  five 
percent  statutory  cap 

Form  Number:  None 

Respondent:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  Response:  On  Occasion 

Estimated  Burden  Hours:  280 
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Status:  Extension 

Contact:  Edward  C.  Whipple,  HUB,  (202) 
426-0744;  John  F.  Morrall,  OMB,  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act  42  U.S.C. 
3535(d). 

Proposal:  Survey  of  New  Mobile  Home 
Placements 

Office:  Policy  Development  and 
Research 

Description  of  the  need  for  the 

information  and  its  proposed  use:  The 
data,  collected  from  dealers,  is  used  to 
monitor  trends  in  this  type  of  low  cost 
housing.  The  principal  user,  HUD, 
uses  the  statistics  produced  to 
formulate  policy,  draft  legislation,  and 
evaluate  programs 

Form  Number:  CMH-9A  and  CMH-9B 

Respondent:  Businesses  or  Other  For- 
Profit  and  Small  Business  or 
Organizations 

Frequency  of  Response:  Monthly 

Estimated  Burden  Hours:  4,000 

Status:  Extension 

Contact:  Connie  Casey.  HUD,  (202)  755- 
5060;  Dave  Fondelier,  Census,  (301) 
763-5731;  lohn  F.  Morrall,  OMB,  (202) 
395-6880 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Sec. 
7(d)  of  the  Department  of  Housing  and 
Urban  Development  Act  42  U.S.C. 
3535(d). 

Dated:  April  6, 1987. 

John  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

[FR  Doc.  87-8269  Filed  4-13-87;  8:45  am] 

eiLUMG  CODE  4210-01-M 


[Docket  No.  1-87-144] 

Intent  To  Issue  a  Finding  of  No 
Significant  Impact  on  the  West  Dallas 
Plan,  West  Dallas  Project,  Dallas,  TX 

The  Department  of  Housing  and 
Urban  Development  (HUD)  gives  notice 
concerning  proposed  actions  for  the 
West  Dallas  Public  Housing  Project, 
Dallas,  Texas,  that  it  intends  to  issue  a 
Finding  of  No  Significant  Impact 
(FONSI).  The  Dallas  Housing  Authority 
(DHA)  of  the  City  of  Dallas  has 
submitted  a  "West  Dallas  Plan"  to  the 
Forth  Worth  Regional  Office  for 
approval.  The  plan  was  prepared  by  the 
DHA  as  the  result  of  a  consent  decree 
that  it  entered  into  in  Walker,  et  al  v. 
HUD,  et  al.  Civil  Action  CA-3-85-1210R 
(N.D.  Tex.).  The  consent  decree  requires 
the  following  DHA  actions  in  connection 
with  the  West  Dallas  Project: 
A.  Modernization  of  800-900  units; 


B.  With  respect  to  the  remaining 
dwelling  units: 

1.  Demolition  of  1.000  units  that  are 
currently  vacant; 

2.  Relocation  of  the  current  occupants 
either  outside  the  West  Dallas 
pBoject  or  to  units  modernized 
pursuant  to  the  West  Dallas  Plan; 

3.  Demolition  of  additional  units  as 
units  are  vacated  by  occupant 
families  and  as  replacement  housing 
opportunities  become  available;  and 

4.  Preparation  of  the  land  for 
redevelopment  for  uses  other  than 
assisted  low  income  housing. 

Due  to  the  scope  of  the  DHA  actions, 
it  was  the  original  intent  of  the  Fort 
Worth  Regional  Office  to  prepare  an  EIS 
prior  to  the  approval  of  the  West  Dallas 
Plan.  Notice  of  Intent  to  Prepare  an  EIS 
was  published  in  the  Federal  Register  on 
December  15, 1986.  The  Notice  of  Intent 
to  Prepare  an  EIS  that  was  previously 
published  is  hereby  cancelled. 

Description 

Three  public  housing  projects  were 
constnicted  in  1953  and  1954  on  a  site 
consisting  of  514  acres  of  land  in  the 
sector  of  the  City  of  Dallas  known  as 
West  Dallas.  The  three  projects  were: 

George  Loving  Place,  Project  Tex  9-llA, 

1,500  units 
Edgar  Ward  Place,  Project  Tex  9-llB, 

1,500  units 
Elmer  Scott  Place,  Project  Tex  &-11C, 

500  units 

The  three  projects  for  management 
and  maintenance  purposes  have 
operated  as  individual  low  rent  public 
housiog  projects.  Collectively  the  three 
projects  were  known  as  the  West  Dallas 
Project.  The  projects  consisted  of  503 
one  and  two  story  buildings.  More 
recently  the  DHA  has  referred  to  the 
projects  as  "Lake  West."  The  housing 
site  is  bounded  on  the  south  by 
Singleton  Boulevard,  Hampton  Road  on 
the  east,  Canada  Drive  on  the  north  and 
Westmoreland  Road  on  the  west. 

Purpose  of  FONSI  Notice 

Pursuant  to  HUD's  environmental 
regulations,  24  CFR  Part  50,  an 
Environmental  Assessment  (EA)  was 
prepared  by  the  staff  of  the 
Environmental  Office  of  the  Fort  Worth 
Regional  Office.  It  is  the  finding  of  the 
EA  that  there  would  be  no  significant 
impact  upon  the  human  environment. 
The  environmental  concerns  that  were 
identified  can  be  mitigated.  It  is  for  this 
reason  that  it  is  no  longer  the 
Department's  intent  to  prepare  an  EIS. 
Instead  of  an  EIS,  it  is  the  intent  of  the 
Fort  Worth  Regional  Office  to  issue  a 
FON$I  and  notice  is  hereby  given. 
Pursuant  to  40  CFR  1501.4(e)(2)  of  the 


Council  on  Environmental  Quality 
regulations,  there  will  be  a  thirty  (30) 
day  comment  period  before  HUD  makes 
it  final  decision  on  the  FONSI. 
Interested  individuals,  governmental 
agencies  and  private  organizations  are 
invited  to  comment  on  the  FONSI  within 
30  days  following  the  date  of  publication 
of  this  notice. 

Additional  Information  and  Comments 

The  EA  and  its  supporting 
documentation  which  serves  as  the 
basis  for  the  FONSI  is  available  for 
review  at  the  HUD  Fort  Worth  Regional 
Office  during  regular  business  hours. 
Written  comments  on  the  FONSI  should 
be  submitted  to  Sam  Moseley,  Regional 
Administrator,  Fort  Worth  Regional 
Office.  1600  Throckmorton  Street,  P.O. 
Box  2905,  Fort  Worth.  Texas.  76113. 

Contacts  concerning  the  review  of  the 
EA  should  be  made  with  I.  J. 
Ramsbottom.  Regional  Environmental 
Officer,  at  the  same  address  or  by 
telephone  at  817/885-5482  or  FTS  728- 
5482.  (These  are  not  toll-free  commercial 
numbers.) 

Dated:  April  8. 1987. 
Dorothy  Wflliams, 

Deputy  Director,  Office  of  Environment  and 

Energy. 

[FR  Doc.  87-8270  Filed  4-13-07;  8:45  am] 

BILUNQ  CODC  4210-29-M 


Office  of  the  Secretary 
[Docket  No.  D-67-835] 

Organization,  Functions,  and  Authority 
Delegations;  Regional  Offices, 
Richmond 

agency:  Department  of  Housing  and 
Urban  Development. 

action:  Designation  of  Order  of 
Succession. 

summary:  The  Office  Manager  is 
designating  officials  who  may  serve  as 
Acting  Office  Manager  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  the  Office  Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective:  March  1. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  M.  Campanella,  Regional  Counsel. 
Office  of  Counsel,  Philadelphia  Regional 
Office,  Department  of  Housing  and 
Urban  Development,  Liberty  Square 
Building.  105  South  7th  Street. 
Philadelphia,  PA  19106,  phone  215-597- 
2655.  (This  is  not  a  toll  free  number). 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 


serve  as  Acting  Office  Manager  during 
the  absence,  disability,  or  vacancy  in 
the  position  of  the  Office  Manager,  with 
all  the  powers,  functions,  and  duties 
redelegafed  or  assigned  to  the  Office 
Manager  Provided,  that  no  official  is 
authorized  to  serve  as  Acting  Office 
Manager  unless  all  preceding  listed 
officials  in  this  designation  are 
unavailable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  the  position: 

a.  Deputy  Manager. 

b.  Director,  Community  Planning  and 
Development  Division. 

c.  Director,  Housing  Development 
Division. 

d.  Director,  Housing  Management 
Division. 

e.  Director,  Administration  Division. 

f.  Director,  Fair  Housing  &  Equal 
Opportunity  Division. 

g.  Chief  Counsel. 

This  designation  supersedes  the 
designation  effective  November  7, 1985. 

Authority:  Delegation  of  Authority  by  the 
Secretary  effective  April  23, 1985  50  FR  18742 
May  2. 1985. 

Dated:  March  5, 1987. 
G.  William  Thomas,  )r., 
Manager,  Richmond  Field  Office. 
|FR  Doc.  87-8271  Filed  4-13-87;  8:45  am] 
nUJNG  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-020-07-4322-14] 

Burley  District  Grazing  Advisory  Board 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  and  agenda 
for  Burley  District  Grazing  Advisory 
Board. 

summary:  Notice  is  hereby  given  that 
the  Burley  District  Grazing  Advisory 
Board  will  meet  on  May  19, 1987. 

The  meeting  will  convene  at  9:30  a.m. 
on  May  19, 1987  in  the  conference  room 
of  the  Bureau  of  Land  Management 
Office  at  200  South  Oakley  Highway, 
Burley,  Idaho. 

Agenda  items  for  the  meeting  will 
include:  (1)  User  project  maintenance 
policy;  (2)  Management  of  the  Samaria 
Allotment;  (3)  Discuss  the  use  of  8100 
funds  for  pre-project  work;  (4)  Offering 
approved  non-use  (except  for 
conservation  reasons)  for  activation;  (5) 
Take  action  on  weed  control  fund 
request  from  last  meeting;  (6)  Items  of 
information:  (a)  Progress  report  on  FY- 
87  Range  Improvement  Projects;  (b) 
Review  FY-86  allotment  monitoring 
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AIE's;  (c)  South  Stone  Allotment  use  in 
relation  to  Samaria  and  Curlew 
Allotment;  (d)  Discuss  Indian  Springs 
Allotment  division  of  use;  (e)  Discuss 
requirement  to  use  8100  funds  on  areas 
with  resource  activity  plans;  (f)  Discuss 
retirement  of  permits  that  have  been  in 
non-use  for  10  years  or  more;  (g)  Review 
proposed  revision  of  grazing  regulations; 
(h)  Discuss  base  property  and  lending 
institution  foreclosures. 

The  public  is  invited  to  attend  the 
meeting.  Interested  persons  may  make 
an  oral  statement  to  the  Board  beginning 
at  10:00  a.m.,  or  they  may  file  written 
statements  for  the  Board's 
consideration.  Depending  on  the  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 
Anyone  wishing  to  make  an  oral 
statement  or  file  a  written  statement 
must  contact  the  District  Manager  by 
May  18, 1987  for  inclusion  in  the  meeting 
schedule. 

Detailed  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  Office 
and  will  be  available  for  public 
inspection  during  regular  business 
hours,  (7:45  a.m.  to  4:30  p.m.,  Monday 
thru  Friday)  within  30  days  following  the 
meeting. 

date:  May  19, 1987. 

ADDRESS:  Bureau  of  Land  Management, 
Burley  District  Office,  Route  3,  Box  1. 
Burley,  Idaho,  83318. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Davis,  Burley  District  Manager, 
(208)  678-5514. 

Dated:  April  13,  1987. 
fohn  S.  Davis, 
District  Manager. 

(FR  Doc.  87-8292  Filed  4-13-87;  8:45  am) 
BILUNG  CODE  4310-GO-M 

I(CA-940-07-4212-13);  CA-16962] 

California;  Exchange  of  Public  and 
Private  Lands  in  Mendocino,  Sonoma, 
Trinity,  and  Lake  Counties 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  issuance  of  land 
conveyance  document. 

SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  the  non-Federal  lands 
along  Cache  Creek,  a  highly  significant 
habitat  for  bald  eagles  and  tule  elk.  both 
sensitive  and  endangered  species.  The 
public  interest  was  well  serve  through 
completion  of  this  exchange. 
FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  California  State  Office, 
(916)  978-4815. 

The  United  States  issued  an  exchange 
conveyance  document  to  the  Valley 


Health  Care  Corporation  on  December 
27. 1985.  under  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976  (43  U.S.C.  1716),  for  the  following 
described  lands: 

Humboldt  Meridian,  Califomia 
T.  5  S..  R.  2  E., 

Sec.  26.  SEy4NEV4; 

Sec.27.  SWV4SWy4: 

Sec.  2&  Lots  2.  3,  4.  and  5: 

Sec.34.  NWV4NW'/4. 
T.  4  N.,  R.  3  E.. 

Sec.  7,  Lot  2. 
T.  3  S..  R.  6  E.. 

Sec.  33,  NWy4NWy4. 

Mount  Diablo  Meridian.  Califorak 

T.  10  N..  R.  10  W.. 

Sec.  32.  SEy4NEy4.  SWy4SEy4.  and 
EM!SEy4. 
T.  16N..R.  12W.. 

Sec.  10.  l,ot8  1  and  2; 

Sec.  11.  SWy4NEy4. 
T.  17  N.,  R.  12  W.. 

Sec.l4.  NEy4SWy4; 

Sec.  15.  SEy4SEy4. 
T.  9  N..  R.  13  W., 

Sec.  9.  NEy4NEy4. 
T.  13  N..  R.  13  W.. 

Sec.  2.  Lot  1,  S'/4NEy4,  SEy4NWy4, 
EViSWy4.  and  NWy4SEy4; 

Sec.  13.  NEy4SWy4. 
T.  14  N.,  R.  13  W.. 

Sec.  18,  NV4SEy4. 
T.  16N.,  R.  13W.. 

Sec  4.  Lot  2. 
T.  13  N.,  R.  14  W., 

Sec.  28,  EV4NWy4. 
T.  14  N.,  R.  14  W.. 

Sec.  3.  Lot  3  and  SEy4SWy4; 

Sec.  24.  NV4NEy4. 
T.  15  N..  R.  14  W.. 

Sec.  34,  SM!SWy4. 
T.  17  N.,  R.  14  W.. 

Sec.  10.  Lots  7  and  8: 

Sec.  11.  Lot  7. 
T.  19  N..  R.  14  W.. 

Sec.23.  SEy4NWy4. 
T.  21  N..  R.  14  W., 

Sec.  4.  Lots  1  and  2,  SWNEy..  SWy4NWy4, 
NV4SWy4.  andEV^SEWi; 

Sec.  5,  Lot  1  and  SEy4NEy4; 

Sec.  6.  Lots  2.  3.  4.  5.  6.  and  7.  SEy4NWy4, 
EV<iSWy4.  and  SWy4SEy4. 
T.  22  N..  R.  14  W., 

Sec.  5.  Lot  7  and  NWy4SWy4; 

Sec.  6.  Lots  4. 13.  and  14.  and  NEy4SEy4: 

Sec.  17,  SWy4NWy4: 

Sec.  27.  SVbSWy4: 

Sec.  28.  SViSEy4; 

Sec.  33.  NWy4NEy4; 

Sec.  34.  N^4NWy4  and  SEy4NWy4. 
T.  23  N..  R.  14  W.. 

Sec.  30,  L.ot  3  and  N  Vi  Lot  5. 
T.  13  N..  R.  15  W., 

Sec.  10.  SWy4SEy4. 
T.  21  N.,  R.  15  W.. 

Sec.  1,  EVi  Lot2inNEy4. 
T.  22  N..  R.  15  W.. 

Sec.  24.  Lots  3  and  4. 
T.  23  N..  R.  15  W.. 

Sec.  3.  SWy4SEy4: 

Sec.  10,  Lots  1  and  2; 

Sec.  28.  Wy2NEy4. 
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T.  24  N.,  R.  15  W.. 

Sec.9.  SE'/4NEV4: 

Sec.  10.  WV<iNWy«  and  NWy4SWy4; 

Sec.  30,  SE'/4SEy4. 
T.  13  N.,  R.  16  W.. 

Sec.9.  NEy4SWy4. 
T.  14  N..  R.  16  W.. 

Sec.  10,  NWy4NEy4: 

Sec.  24,  N'ASWy4; 

Sec.31,  NWy4SEy4. 
T.  21  N.,  R.  16  W.. 

Sec.  11,  Lot  3. 
T.  23  N..  R.  16  W., 

Sec.  4.  Lot  12  and  SEy4SEy4: 

Sec.  9,  E'/tNWV*  and  NEy4NEy4, 
T.  23  N.,  R.  17  W.. 

Sec,  12,  NEy4NWy4. 
T.  24  N.,  R.  18  W., 

Sec.  2,  SWy4SWy4. 
T.  24  N.,  R.  19  W., 

Sec.  2.  Lots  3  and  4. 

Containing  4.  219.41  acres  of  pubKc  land  in 
Mendocino,  and  Sonoma,  Trinity  counties. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands  from  the  Valley  Health 
Care  Corporation: 

Mount  Diablo  Meridian,  CalifomU 

Tract  One 

T.  13  N.,  R.  6  W.. 
Sec.  15.  W'/iNWy4.  SEy4NWy4. 

swy4NEy4. 

Tract  Two 

T.  13  N..  6  W.. 
Sec.  15.  S'/iSEy4NEy4.  excepting  therefrom 
that  portion  described  as  follows: 
Beginning  at  the  southwest  comer  of  the 
southeast  quarter  of  the  northeast 
quarter  said  Sec.  15,  and  running  thence 
east  220  feet;  thence  north  990  feet; 
thence  west  220  feet;  thence  south  990 
feet  to  the  point  of  beginning. 

Tract  Three 

T.  13  N.,  R.  6  W.. 

Sec.i4.NWy4: 

Sec.ll.SEy4SWy4. 
Tract  Four 

T.  13  N..  R.  6  W., 
Sec.  12.  SWyiSWVi:  Sec.  11.  SEy4NEy4. 
EM!SEy4. 

Tract  Five 

T.  13  N..  6  W.. 

Sec.  12.  SEy4^fwy4.  EV4Swy4.  swy4SEy4. 

Tract  Six 

T.  13  N.,  R.  6  W.. 

Sec.  12.  Lots  1.  2.  SWy4NE'A,  NWy4SEy4. 
Tract  Seven 

T.  13N.,  R.6W.. 

Sec  13,  E'/zNWV*.  SWy4NEy4.  NWy4SEy4. 
Tract  Eight 
T.  13  N.,  R.  6  W.. 

Sec.l3,  SWy4SEy4. 
Tract  Nine 

T.  13  N..  R.  6  W.. 
Sec.  12,  Lot  4; 
Sec.  13,  Lots  1.  2.  3  and  4. 

Tract  Ten 

T.  13  N.,  R.  6  W.. 


Sec.uswy4swy4. 

Tract  Eleven 
T.  13  N.,  R.  6  W.. 

Sea  11.  NEy4SWy4.  NWy4  SEy4. 
Tract  Twelve 
T.  13  N.,  R.  6  W.. 

Sec.l3NWy4NEy4. 
Tract  Thirteen 
T.  13  N..  R.  6  W.. 

Sec.  14,  EV4SWy4.  NWy4SWy4; 

Sec.  1%  NEy4  SEy4. 

Tract  Fourteen 

A  right  of  way  for  road  and  utility  purposes 
as  conveyed  by  Lois  ).  Barrett  to  Frank 
H.  Topham  by  deed  dated  Decrmber  8. 
1967,  and  recorded  December  20. 1967  in 
Book  542  of  OfHcial  Records  of  Lake 
CouBty  at  Page  577. 

Tract  Fifteen 

That  certain  easement  for  road  purposes,  60 
feet  in  width,  s  conveyed  to  Valley 
Health  Care  Corporation  by  deed 
recorded  September  IB.  1985.  Document 
No.  014465,  Lake  County  Records. 

Tract  Sixteen 

An  easement  for  road  and  incidental 

purposes  approximately  30  feet  in  width 
over  and  across  the  NEy4.  the  E';^  of  the 
NWV4  and  the  SWy4  of  the  NVVVi  of 
sectkin  16.  the  N  V^  of  the  SW  y4  and  the 
W'/i  of  the  SEy4  of  section  15.  all  in 
township  13  north,  range  6  west,  M.D.B. 
&M: 

The  grantee  herein  agrees  to  survey  the 

centerline  of  said  easement  and  prepare 
documents  necessary  for  the  recordation 
thereof.  The  recordation  of  said 
easement  shall  be  accepted  by  the 
grantor  and  grantee  herein  as  the  true 
location  and  extent  of  the  easement 
herein  granted. 

Containing  1,517.52  acres  of  non-Federal 
lands  in  Lake  County. 

The  values  of  the  public  lands  and 
non-Federal  lands  in  this  exchange  were 
approximately  equal.  The  equalization 
payment  required  of  the  United  States  in 
the  amount  of  $361.50  was  waived  by 
the  Valley  Health  Care  Corporation. 

Dated:  April  6, 1987. 
Sharon  N.  lanis. 

Chief,  Branch  of  Adjudication  &  Records. 
[FR  Doc.  87-^293  Filed  4-13-87;  8:45  am] 

BIUJNQ  CODE  431»-40-M 


Minerab  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  Availability  of 

Environmental  Documents  Prepared  for 

OCS  Mineral  Proposals  on  the  Gulf  of 

Mexico  OCS. 


summary:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EAs)  and  Findings  of  No  Significant 
Impact  (FONSIs),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  FONSIs  were  prepared  by  the 


preceding  this  Notice. 

Location 

Data 

Amoco  Production 

High  Mand  Area. 

Fab.  25,  1967. 

Co.:  live 

Eaal  Addikon. 

exploratory  weM 

South  Extension. 

SEA  No.  N-262< 

1.         Block  A-399; 
Lease  UCS-G 
7373:  121  mies 
southeast  ol 
GatvestorvTX 

Pennzoil  Co.; 

Vermikon  Area. 

Feb.  27. 1967. 

plattann  remova 

1         Block  228.  Leoe 

operators;  SEA 

OCS-G  2078;  80 

No.  ES/SR  87- 

■rales  south  ol 

001. 

Vermilion  Parish, 
LA 

Mobil  Producing 

High  Island  Area. 

Mw.  10,  1967. 

Texat  and  New 

East  AddHion. 

Mexico  Inc.;  five 

South  Extansiorv 

exploratory  weW 

l;         Block  A-374; 

SEA  No.  S-192i 

1.         Lease  OCS-G 
5108;  127  mts* 
southwest  ol 
FreaportTX. 

Amoco  Production 

Oestm  Dome  Area. 

Mar.  25.  1987. 

Co.;  lour 

Block  111;  Lease 

exploratory  wen 

t.          OCS-G  8338;  63 

SEA  No.  N-263 

\.        mites  souttwest 

2636. 

ot  Pwama  CMy, 
FL. 

Exxon  Co..  U.S.A. 

High  Island  Area. 

Mar  27.  1967. 

platform  remova 

ll         Block  176.  Lease 

operations.  SEA 

OCS-G  6164.  33 

No  87-002. 

miles  southeast 
ol  Galveston.  TX. 

Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EAs  and  FONSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  oiTice  in  the  Gulf  of  Mexico 
OCS  Region. 
FOR  FURTHER  INFORMATION  CONTACT: 

Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region.  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  7012S-2394, 
Telephone  (504)  736-2519. 
SUPPt^MENTARY  INFORMATION:  The 
MMS  prepares  EAs  and  FONSIs  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EAs  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
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Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 
This  notice  constitutes  the  public  notice 
of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  April  6, 1987. 

).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  87-8294  Filed  4-13-87;  8:45  am) 

BIUJNG  COOE  431&-MR-M 


Pacific  OCS  Region  Information 
Transfer;  Meeting 

AGENCY:  Minerals  Management  Service. 
Pacific  OCS  Region,  Interior. 
action:  Pacific  OCS  Region  Information 
Transfer  Meeting  Notice  and  Agenda  for 
Meeting. 

The  Pacific  OCS  Region  will  conduct 
its  third  Information  Transfer  Meeting 
May  4-6. 1987  at  the  Holiday  Inn. 
Financial  District,  750  Kearny  Street. 
San  Francisco,  California  94108. 

The  Agenda  for  the  meeting  covers 
the  following  topics: 
— Open  Plenary  Session 
— Fish  and  Fisheries  Information  Needs 

and  the  Mediation  Process 
— Fish  and  Fisheries  Studies 
— Socioeconomics/Air  Quality 
— Sea  Otters  and  Sea  Otter  Panel 

Discussion 
— Oceanography/Geology 
— Marine  Ecology 
— Oil  Spills  Panel  Discussion. 

The  Information  Transfer  Meeting  is 
open  to  the  public.  For  further 
information,  contact  Mr.  Neville  Chow. 
(213)  894-7106:  Pacific  OCS  Region.  1340 
West  Sixth  Street.  Room  265.  Los 
Angeles,  CA.  90017. 

Dated:  April  7, 1987. 
VYUliam  E.  Grant, 
Director.  Pacific  OCS  Region. 
[FR  Doc.  87-8221  Filed  4-13-87;  8:45  am] 

BILUMQ  COM  4310-MR-M 


Maximum  Attainable  Hate;  Rescission 
of  Notice  to  Lessees  and  Operators 

agency:  Minerals  Management  Service, 
Interior. 


action:  Notice  of  recission. 

summary:  This  Notice  rescinds  the 
requirement  for  operators  of  leases  to 
submit  the  report  entitled  "Projected 
Maximum  Attainable  Rate  (MAR)  of  Oil 
and  Gas  Production  for  Significant  OCS 
Fields."  to  the  Minerals  Management 
Service  (MMS).  This  rescission  reflects  a 
recent  statutory  amendment  to  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  (OCSLAA)  of  1978.  This 
amendment  removed  the  need  to  collect 
information  concerning  the  MAR. 
date:  This  Notice  is  effective  April  14. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  McDonald,  Telephone  (703)  648- 
7817  or  (FTS)  959-7817. 
SUPPLEMENTARY  INFORMATION:  In  1978, 
Congress  promulgated  the  OCSLAA 
which  included  a  section  concerning  the 
need  for  more  extensive  and  reliable 
information  on  the  availability  of  oil  and 
natural  gas  in  the  OCS.  One  of  the 
amendments  directed  the  Secretary  of 
the  Interior  (Secretary)  to  conduct  a 
continuing  investigation  on  this  matter 
and  specified  that  the  investigation 
should  include  a  determination  of  the 
MAR  of  crude  oil  and  natural  gas  from 
significant  fields. 

To  enable  the  Secretary  to  fulfill  his 
obligations  under  the  OCSLAA,  MMS 
published  in  Interim  Notice  to  Lessees 
and  Operators  (NTL)  in  the  Federal 
Register  on  May  23, 1979  (44  FR  29988). 
directing  operators  of  leases  within 
identified  significant  fields  to  file 
information  on  MAR  determinations  for 
each  such  lease.  A  subsequent  NTL  was 
published  in  the  Federal  Register  on 
October  18, 1985  (50  FR  4233),  to 
supercede  the  Interim  NTL  and  provide 
improved  and  clearer  guidelines  for  use 
by  lessees  and  operators  in  submitting 
proposed  MAR's  and  supporting  data. 
This  subsequent  NTL  also  directed  that 
this  information  be  submitted  on  a  new 
report  form  designated  Form  MMS-2013. 

This  requirement  for  the  Secretary  to 
make  MAR  determinations  for 
significant  fields  has  now  been 
rescinded  by  legislation  enacted  in  July 
1986.  This  legislation,  referred  to  as  the 
OCS  Paperwork  and  Reporting  Act, 
amended  the  OCSLA  and  the  OCSLAA. 
The  July  1986  amendment  to  the 
OCSLAA  leaves  in  place  the 
requirement  for  continuing  investigation 
of  oil  and  gas  resources  but  removes  the 
requirement  for  determination  of  the 
MAR  and  thus  removes  the  need  for 
lessees  to  submit  Form  MMS-2013. 

In  conformance  with  these 
amendments.  MMS  given  notice  that  it 
rescinds  the  NTL  in  50  FR  42233  dated 
October  18, 1985,  concerning  the 


requirement  for  operator  of  leases  to 
report  MAR  determinations.  Effective 
immediately,  the  submission  of  Form 
MMS-2013  is  no  longer  required. 

Dated:  April  6. 1987. 

(ohn  B.  Rigg. 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  87-8295  Filed  4-13-87;  8:45  am) 

BIUJNQCOOC  4310-«m-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April  4. 
1987.  Pursuant  to  S  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  April 
29, 1987. 
Patrick  Andius, 

Acting  Chief  of  Registration.  National 
Register. 

ALASKA 

Fairbanks  North  star  Borough 

Ester.  Ester  Camp  Historic  District,  Off  A  K  3 

Kenai  Peninsula  Borough 

Seward,  Seward  Depot.  501  Railway  Ave. 

Wrangell-Petersburg  Division 

Wrangell.  St.  Philip's  Episcopal  Church.  448 
Church  St. 

COLORADO 

Boulder  County 

LongmonL  Dickens  Opera  House.  300  Main 
St. 

DELAWARE 

New  Castle  County 

Wilmington  vicinity,  Brecks  Mill  Area — 
Henry  Clay  Village  Historic  District 
(Boundary  Increase).  Rising  Sun  La.  and 
Kennett  Pike 

FLORIDA 

Dade  County 

Miami,  South  River  Drive  Historic  District. 
428,  438  S.W.  First  St.,  437  S.W.  Second  St.. 
104, 109, 118  S.W.  South  River  Dr. 

ILLINOIS 

Greene  County 

Carrollton  vicinity,  Rainey,  Henry  T.,  Farm. 
RR  1.  N  side  of  IL 108 
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Lake  County 

Barrington  Hills.  Crigsby  Estate.  125  Buckley 
Rd. 

Mason  County 

Rockwell  Mound 
SUrk  County 

Wyoming,  Chicago.  Burlington  B'  Quincy 
Railroad  Depot,  Williams  St. 

MARYLAND 

Harford  County 

Whiteford.  Slate  Ridge  School.  Old  Pylesville 
Rd. 

NEW  MEXICO 

Torrance  County 

Mountainair,  Mountainair  Municipal 
Auditorium,  SW  comer  of  RooMvelt  Ave. 
and  Beal  St. 

OREGON 

Clatsop  County 

Astoria,  Fisher,  Ferdirmnd,  Home,  687 
Twelfth  St. 

Hood  River  County 

Mt.  Hood,  ML  Hood  School  House.  OR  35 

Mulnotnab  County 

Portland.  Ballou  Sr  Wright  Company  Building, 

327  N.W.  Tenth  Ave. 
Portland,  Honeyman.  David  T.  and  Nan 

Wood.  House,  1728  S.W.  Prospect  Dr. 
Portland,  Kistner,  Dr.  Frank  R,  House.  5400 

S.W.  Hewett  Blvd. 

PENNSYLVANIA 
Bucks  County 

Bristol  Bristol  Historic  District,  Roughly 
bounded  by  Pond.  Cedar,  E.  Lincoln  St».. 
the  Delaware  River,  and  E.  Mill  St. 

Bristol.  Harriman  Historic  District,  Roughly 
bounded  by  Trenton  Ave.,  Cleveland  and 
McKinley  Sts.,  Farragut  Ave.,  and  Weat 
Circle 

Doylestown,  Fordhook  Farm,  105  New  Britain 
Rd. 

Chester  County 

Coatesville,  Coatesville  Historic  District, 
Roughly  bounded  by  Chestnut  St.,  Sixth 
Ave.,  Oak  St.,  Fifth  Ave.,  Harmony  St.,  and 
First  Ave. 

Fayette  County 

Brownsville  vicinity,  Laughlin,  Hugh,  House, 
TR422 

Indiana  County 

Indiana  vicinity,  Diehl,  George,  Homestead,  E 
of  US  422  on  Diehl  Rd. 

Lancaster  County 

Blue  Ball  vicinity.  Bangor  Episcopal  Church, 
NW  comer  of  Main  St.  and  Water  St. 

Northampton  County 

Hellertown  vicinity,  Ehrhart's  Mill  Historic 
District,  Old  Mill  Rd. 

Philadelphia  County 

Philadelphia.  Jayne  Estate  Building.  2—16 
Vine  St. 


Westmonland  County 

Westmoreland  City  vicinity.  Brush  Creek 
Salami  Church,  Se  of  Westmoreland  City 
on  Brush  Creek  Rd. 

SOUTH  CAROLINA 

CHEROKEE  COUNTY 

CoopersTille  Ironworks  Site  (38CK2)  and 

Susan  Furnace  Site  (38CK67)  (Early 

Ironworks  of  Northwestern  South  Carolina 

TR) 
Cowpens  Furnace  site  (38CK73)  (Early 

ironworks  of  Northwestern  South  Carolina 

TR) 
Ellen  Furnace  site  (38CKe8]  (Early  Ironworks 

of  Northwestern  South  Carolina  TR) 
King's  Creek  Furnace  Site  (38CK71)  (Early 

Ironworks  of  Northwettera  South  Carolina 

TR) 
Nesbitt's  Fumace  Site  (38CK72)  (Early 

Ironworks  of  Northwestern  South  Carolina 

TR) 
Nesbitt'i  Limestone  Quarry  (38CKae)  (Early 

Ironworks  of  Northwestern  South  Carolina 

TR) 
Thickettjr  Mountain  Ore  PiU  (38CK74)  (Early 

Ironworks  of  Northwestem  South  Carolina 

TR) 

Chester  County 

Chester,  Chester  Historic  District  (Boundary 
Increase-DecreaseJ,  Roughly  boimded  by 
Gaston,  Gregg.  Mobly.  Saluda,  Gadsden, 
Reedy  and  Pinckney  Sts. 

Greenville  County 

Woodside,  Woodside  Cotton  Mill  Village 
Historic  District,  Woodside  Ave.  and  E. 
Main  St. 

York  County 

Jackson's  Fumace  Site  (38KY217]  (Early 

IronwoHu  of  Northwestem  South  Carolina 

TR) 
Nanny's  Moimtain  Iron  Mines  (36YK2ie) 

(Early  Ironworks  of  Northwestem  South 

Carolina  TR) 

TEXAS  Lampasas  County 

Lampasas,  Phillips  and  Trosper  Buildings, 
406  (Thisper)  and  410  (Phillips)  E.  Third  St. 

UTAH 

Box  Elder  County 

Park  Valley  vicinity.  Central  Pacific  Railroad 
Grade  Historic  District,  87  mi.  segment 
between  Umbria  jet.  9  mi.  E  of  NV  border, 
around  N  end  of  Great  Salt  Lake  to  Golden 
Spike  NHS 

Wasatch  County 

Heber  C2ty,  Murdoch.  Joseph  S.,  House,  115  E. 
Three-hundred  N. 

WYOMING 

Big  Hon  County 

Bear  Crtek  Ranch  Medicine  Wheel  (48BH48) 

Fremouot  County 

Split  Rock  Prehistoric  Site  (48FR1464) 
Lander,  Lander  Downtown  Historic  District. 
Main  St.  between  Second  and  Fourth  Sts. 

[FR  Doc  87-6305  Filed  4-13-87;  8:45  am) 

BILUNQ  CODE  4S10-70-« 


Realty  Action;  Sale  of  Land; 
Washington 

aocncy:  National  Paric  Service,  Interior. 
action:  Notice. 

summary:  This  notice  is  to  advise  the 
public  that  the  Regional  Director,  Pacific 
Northwest  Region,  of  the  National  Park 
Service  (NPS)  has  determined  that  lands 
within  the  Lake  Chelan  NRA  as 
described  below  to  be  suitable  for 
disposal  by  sale  under  the  Act  of  )uly  15, 
1968.  The  Land  and  Water  Conservation 
Fund  (L&WCF)  Act  of  1965  as  amended 
(Pub.  L  90-401)  (82  Stat  354. 16  U.S.C. 
460  i-22(a)]. 

Willamette  Principal  MeridUo 

T.  33  N.,  R.  17  E. 
Sec.  28:  Portions  of  the  NE  V4,  being  more 
particularly  described  as  follows: 

Parcel  A     | 

That  part  of  the  Northeast  quarter  of 
Section  26,  Township  33  North,  Range  17 
East,  Willamette  Meridian,  Chelan 
County,  Washington  described  as 
follows: 

Commencing  at  a  stone  monument 
found  at  the  northeast  comer  of  said 
Section  26; 

Thence  west  along  the  north  line  of 
said  Section  a  distance  of  1,235.00  feet 
to  an  iron  rebar  one  inch  in  diameter  set 
at  the  true  point  of  beginning  of  the 
parcel  herein  described,  witness  a  stone 
monument  found  lying  west  1,406.97  feet 
marking  the  north  quarter  comer  of  said 
Section  26; 

Thence  east  along  the  north  line  of 
said  Section  a  distance  of  305.00  feet  to 
an  iron  rebar  one  inch  in  diameter  set; 

Thence  S.  07*13'53'  E.  a  distance  of 
432.40  feet  to  an  iron  rebar  one  inch  in 
diameter  set  on  the  south  line  of  the 
north  429  feet  of  said  northeast  quarter. 

Thence  west  along  said  south  line  and 
parallel  with  the  north  line  of  said 
Section  a  distance  of  315.00  feet,  witness 
an  iron  rebar  one  inch  in  diameter  set  S. 
88'25'13'  E.  a  distance  of  9.80  feet; 

Thence  N.  05*32'33'  W.  a  distance  of 
336.29  feet  to  an  iron  rebar  one  inch  in 
diameter  set; 

Thence  N.  07*13'53'  W.  a  distance  of 
95.00  feet  to  the  true  point  of  beginning. 

The  above  described  Parcel  A 
contains  3.04  acres  of  land,  more  or  less. 

Parcel  B     j 

That  part  of  the  Northeast  quarter  of 
Section  26,  Township  33  North,  Range  17 
East,  Willamette  Meridian,  Chelan 
County,  Washington  described  as 
follows: 

Beginning  at  an  iron  rebar  one  inch  in 
diameter  set  at  the  true  point  of 
beginning  of  Parcel  A  above; 
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Thence  S.  07'13'53"  E.  a  distance  of 
95.00  feet  to  an  iron  rebar  one  inch  in 
diameter  set; 

Thence  N.  6r32'16"  W.  a  distance  of 
109.82  feet  to  a  P.K.  nail  set  in  the  center 
of  the  Stehekin  Valley  Road,  as  now 
travelled; 

Thence  north  a  distance  of  52.28  feet 
to  the  north  line  of  Section  26; 

Thence  east  along  said  north  line  a 
distance  of  89.53  feet  to  the  point  of 
beginning. 

The  above  described  Parcel  B 
contains  0.16  acre  of  land,  more  or  less. 

Disposal  of  these  lands  is  consistent 
with  [1]  the  amended  1970  Master  Plan 
for  the  Lake  Chelan  National  Recreation 
Area  to  establish  a  5-acre  Special  Use 
District  for  public  school  purposes  and 
[2]  the  Finding  of  No  Significant  Impact 
(FONSI)  as  a  result  of  the  Environmental 
Assessment  for  this  proposed 
designation. 

The  specified  parcels  of  Federally 
owned  real  property  will  be  disposed  of 
using  the  following  procedures: 

1.  Subsequent  to  this  notice  in  the 
Federal  Register,  this  Notice  of  Realty 
Action  will  be  published  once  a  week 
for  five  (5)  consecutive  weeks  in  a 
newspaper  of  general  circulation  in  the 
vicinity  of  the  property; 

2.  The  property  to  be  disposed  of  will 
be  sold  by  competition  at  a  price 
determined  by  a  professional  real  estate 
appraisal  to  be  no  less  than  the  fair 
market  value  (FMW)  of  $31,150.00; 

3.  The  sale  will  be  conducted  as  a 
competitive  sale  by  sealed  written  bids 
to  be  opened  and  publicly  declared  at 
the  sale; 

4.  The  disposal  will  include  the 
surface  estate  only,  and  the  conveyance 
will  be  subject  to  valid  existing  rights 
and  certain  other  rights  to  be  reserved 
by  the  United  States; 

5.  The  NPS  may  reject  any  or  all  of  the 
offer(s)  or  withdraw  the  property  from 
disposal  if  the  sale  is  not  completed  in 
compliance  with  the  Act  of  July  15, 1968 
or  consistent  with  the  applicable  rules; 
terms  and  conditions  for  the 
conveyance; 

6.  If  two  (2)  or  more  sealed  written 
bids  containing  valid  bids  of  the  same 
amount  are  received,  the  declared 
successful  bidder  will  be  determined  by 
a  drawing  between  the  highest  qualified 
bidders  immediately  following  opening 
of  the  sealed  bids; 

7.  All  rejected  or  unsucessful  bids  and 
purchase  payments  will  be  returned 
within  30  days  of  the  sale  date. 

Terms  and  conditions  applicable  to 
the  disposal  are: 

1.  The  sale  will  include  conveyance  of 
the  freehold  interest  of  the  surface 
estate  without  warranty; 


2.  The  conveyance  document  will 
contain  specific  reservations  to  the 
United  States  for  all  mineral  interests 
and  for  ditches  and  canals; 

3.  The  conveyance  document  will  be 
issued  subject  to  the  condition  that  the 
property  will  be  used  only  for  school 
and  public  education  purposes  and 
related  activities  and  uses; 

4.  The  conveyance  document  may  also 
contain  such  other  provisions,  including 
the  right  of  reversion  by  the  United 
States,  and  restrictions  necessary  to 
protect  the  natural,  historic,  cultural,  or 
other  values  present  in  the  general 
vicinity  and  to  assure  the  subsequent 
use  of  the  property  will  be  in  a  manner 
consistent  with  the  purpose  for  which 
Congress  authorized  the  establishment 
of  the  Lake  Chelan  National  Recreation 
Area. 

Bid  information:  Bidding  will  ordy  be 
by  sealed  bids  at  no  less  than  the 
appraised  fair  market  value  of 
$31,150.00.  Bids  may  be  submitted  by  the 
principal  or  a  duly  qualified  agent  and 
may  be  delivered  by  mail,  carrier  or 
personally.  All  sealed  bids  must  be 
received  in  the  Pacific  Northwest 
Regional  Office,  National  Part  Service, 
83  South  King  Street.  Suite  212,  Seattle, 
Washington  98104,  prior  to  2:00  p.m., 
Monday,  June  1987.  All  sealed  written 
bids  will  be  opened  and  publicly 
declared  at  the  sale  in  the  Regional 
Office,  Suite  212,  on  Monday.  June  15, 
1987  at  2:00  p.m. 

Bids  must  be  accompanied  by  the 
payment  of  the  written  bid  by  certified 
check,  post  office  money  order,  bank 
draft,  or  cashier's  check  made  payable 
to  the  "United  States  of  America"  in  the 
full  amount  of  the  bid.  In  addition,  a 
separate  nonrefundable  payment  of  $100 
to  cover  the  costs  of  publication  and  bid 
processing  must  also  be  included  with 
the  bid  and  bid  payment.  The  bid  and 
payments  must  be  enclosed  in  a  sealed 
envelope  upon  which  the  bidder  shall 
indicate:  (a)  "Bid  or  interest  in  land  of 
the  National  Park  System,"  and  (b)  the 
"sale  date"  the  bids  are  scheduled  to  be 
opened. 

Bids  must  be  submitted  in  writing, 
clearly  identify  the  bidder,  state  the  full 
amount  of  the  bid,  refer  to  the  sale 
notice  as  published,  and  be  signed  by 
the  bidder  or  the  bidder's  designated 
agent.  No  particular  form  is  needed  for 
bids.  Bids  conditioned  in  any  way  not 
provided  for  by  the  sale  notice  will  not 
be  considered.  If  a  bidder  is  represented 
by  a  designated  agent,  the  agent  must 
submit  the  appropriate  documentation 
with  acknowledgement  to  evidence  the 
authority  and  capacity  for  the  agent  to 
perform  on  behalf  of  the  bidder.  Bidders, 
their  agents  or  representatives,  and  any 
other  interested  persons  may  attend  the 


sale  and  bid  opening.  No  bid  in  an 
amount  less  than  the  fair  market  value, 
as  determined  by  the  Secretary  of  the 
Interior  and  herein  defined,  will  be 
considered. 

Additional  information  pertaining  to 
this  disposal  including  the  amended 
Master  Plan,  Environmental 
Assessment  management  decision 
document,  real  estate  appraisal,  and  (he 
detailed  sale  procedure  are  available  at 
the  North  Cascades  National  Park 
Service  Complex,  2105  Highway  20, 
Sedro  Wooley,  Washington  96284.  ((206) 
856-5700].  In  addition  to  the  above 
documents  which  are  available  only  at 
the  above  address,  the  Govemmenl's 
appraisal  for  the  sale  property  may  be 
inspected  at  the  following  other  NPS 
offices: 

Pacific  Northwest  Regional  Office.  83 

South  King  Street.  Suite  320,  Seattle, 

Washington 
Stehekin  District  Office,  North  Cascades 

NPS  Complex,  Stehekin,  Washington 

Dated:  April  7. 1987. 
WUliam  I.  Briggle, 
Acting  Regional  Director. 
(PR  Doc.  87-8304  Filed  4-14-67;  8:45  am] 

BMXINQ  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

IDecision-Notice— OP1-1331 

Motor  Carriers;  Finance  Applications 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44). 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  363  I.C.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
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rules  and  shall  include  the  certincation 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1182.2  (d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343. 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

MC-F-18260,  filed  March  13, 1987.  GLI 
Holding  Company  (GLI  Holding)  (2400 
InlerFirst  Plaza,  901  Main  Street,  Dallas, 
TX  75202)  and  GLI  Bus  Operations 
Holding  Company  (GLI  Bus)  (same  as 
above) — Control — Bus  Lease  Contract 
Services,  Inc.  (BCS)  (same  as  above), 
Eastern  Greyhound  Lines  Co.  (Eastern) 
(625  Eighth  Avenue.  New  York.  NY 
10018),  Central  Greyhound  Lines  Co. 
(Central)  (74  West  Randolph,  Chicago. 
IL  60601),  Southern  Greyhound  Lines  Co. 
(Southern)  (81  International  Boulevard. 


Atlanta.  GA  30303),  Western  Greyhound 
Lines  Co.  (Western)  (60  Seventh  Street. 
San  Francisco,  CA  94103),  Greyhound 
Travel  Services,  Inc.  (GTS)  (4900 
University  Avenue,  #290  E,  West  Des 
Moines,  lA  50215),  Vermont  Transit  Co., 
Inc.  (VTC)  (135  St.  Paul  Street. 
Burlington.  VT  05401).  and  Texas,  New 
Mexico  &  Oklahoma  Coaches,  Inc. 
(TNM&O)  (1313  13th  Street.  Lubbock.  TX 
79401).  Representatives:  Fritz  R.  Kahn 
and  Mark  J.  Andrews.  1660  L  Street. 
NW„  Suite  1000,  Washington,  DC  20036. 
(202)  775-1000.  Noncarrier  individuals 
Fred  G.  Currey.  Craig  R.  Lentzsch.  and  P. 
Anthony  Lannie  (the  Management 
Group),  through  noncarrier  GU  Holding 
and  the  latter's  wholly  owned 
subsidiary.  GLI  Bus.  seek  approval  and 
authorization  for  their  acquisition  of 
control  of  motor  passenger  carriers  BCS 
(MC-193190).  Eastern  (MC-19057). 
Central  (MC-194798).  Southern  (MC- 
194551).  Western  (MC-194642).  GTS 
(MC-195605).  VTC  (MC-45626).  and 
TNM&O  (MC-61120). 

The  Management  Group  controls  GLI 
Holding  through  majority  stock 
ownership  and  GU  Holding,  in  turn, 
owns  all  of  the  stock  of  GLI  Bus.  The 
Management  Group  also  controls 
noncarrier  BusLease,  Inc.  (BusLease). 
BusLease  controls  motor  passenger 
carrier  BCS.  which  operates  under 
authority  in  No.  MC-193190.  However, 
the  stock  of  BCS  has  been  placed  in  an 
independent  voting  trust  consistent  with 
the  regulations  at  49  CFR  Part  1013. 
pending  disposition  of  this  application. 
Eastern.  Central.  Southern,  Western, 
and  GTS  are  operated  as  a  single 
integrated  system,  and  are  now  wholly 
owned  subsidiaries  of  noncarrier  GLI 
Operating  Company  (GLI  Operating). 
GLI  Operating,  in  turn,  is  a  wholly 
owned  subsidiary  of  noncarrier 
Greyhound  Lines.  Inc.  (Lines).  Lines  is  a 
wh(ily  owned  subsidiary  of  The 
Greyhound  Corporation  (Greyhound). 
Greyhound  owns  a  controlling  stock 
interest  in  motor  passenger  carriers 
TNM&O  and  VTC. 

In  No.  MC-F-17951.  published  in  the 
December  8, 1986,  issues  of  the  ICC  and 
Federal  Register,  the  Commission 
approved  the  continuance  in  control  by 
Greyhound  (through  Greyhound's 
subsidiaries.  Lines  and  GLI  Operating) 
of  GTS,  upon  the  latter's  institution  of 
operations  as  a  motor  carrier  of 
passengers,  in  charter  and  special 
operations,  between  points  in  the  United 
States  (except  Hawaii). 

Tbe  Management  Group's  control  of 
Eastern,  Central,  Southern,  Western, 
and  GTS  would  be  achieved  through  the 
purchase  by  GLI  Bus  of  GLI  Operating's 
stock  and  the  merger  into  GLI  Operating 
of  GLI  Bus'  wholly  owned  noncarrier 


subsidiary,  GLI  Merger  Company.  The 
Management  Group's  control  of  VTC 
and  TNM&O  would  be  accomplished 
should  either  they  or  their  designee 
exercise  a  1-year  option  to  purchase 
Greyhound's  controlling  stock  interest  in 
these  two  carriers.  Commission 
approval  and  authorization  of  the 
Management  Group's  control  of  VTC 
and  TNM&O  is  conditioned  on  exercise 
of  that  option. 

On  consummation  of  the  proposed 
transaction.  Eastern,  Central,  Southern, 
Western,  and  GTS  would  be 
subsidiaries  of  GLI  Operating  and 
indirect  subsidiaries  of  GLI  Holding 
(through  GLI  Bus  and  GLI  Operating). 
BCS  would  be  an  indirect  subsidiary 
(through  BusLease)  of  GLI  Holding. 
Under  49  U.S.C.  11341,  Commission 
approval  and  authorization  is  sought  for 
the  Management  Group's  exercise  of 
control  over  the  referenced  carriers' 
respective  interstate  and  intrastate 
operating  rights 

Decided.  April  7, 1987 

By  the  Commission.  Moior  Carrier  Board. 
Members  Hodge,  Mets.  and  Barry. 
Noreta  R.  McGee, 
Secretary, 
[FR  Doc.  87-8241  Filed  4-13-87:  8:45  am) 

BIUJMG  COOC  703S-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Reccrdkeeping/Reportlng 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  recordkeeping/reporting 
requirements  under  review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 
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The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable.  How  often  the 
recordkeeping/reporting  requirement  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW..  Room  N- 
1301.  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  Room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-6800). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 
Collective  Bargaining  Agreement 

Studies 
1220-0001;  BLS  2451,  BLS  2452.  BLS  2453 
On  negotiation  of  new  labor  contracts — 

usually  every  2-3  years 
State  or  local  governments,  businesses 

or  other  for-profit,  and  non-profit 

institutions 
3.260  responses,  including  790  telephone 

calls:  443  hours;  3  forms 

The  Bureau  of  Labor  Statistics  is 
required  to  maintain  a  file  of  collective 
bargaining  agreements  to  aid  public  and 
private  parties  in  settling  labor  disputes. 
Wage  and  benefit  and  related 
information  from  the  agreements,  from 
telephone  contacts  with  bargainers,  and 
from  press  accounts  ■'re  the  basis  of  the 
major  collective  bargaining  statistical 
series,  a  major  economic  indicator. 

Extensioo 

Bureau  of  Labor  Statistics 
Current  Population  Survey  (CPS) 
CPS-1.  CPS-260.  CPS-262 
Monthly 


Individuals  or  households 
Total  annual  responses:  684.000;  total 
response  hours:  79,180.  3  forms 
The  Current  Population  Survey  is  the 
primary  source  of  estimates  of 
employment,  unemployment,  and  other 
characteristics  of  the  civilian 
noninstitutional  population  and  various 
subgroups  of  that  population. 
Government  policymakers  and 
legislators  use  these  results  as  important 
indicators  of  our  Nation's  economic 
situation  and  for  planning  and 
evaluating  many  Government  programs. 
Employment  Standards  Administration 
Optional  Use  Payroll  Form  Under  the 

Davis-Bacon  Act 
1215-0149:  WH-347 
Weekly 
Individuals  or  households;  State  or  local 

governments: 
Businesses  or  other  for-profit;  Federal 

agencies  or  employees; 
Small  businesses  or  organizations 
11,000.000  responses;  5,500,000  hours;  1 

form 

Report  is  used  by  contractors  to 
certify  payrolls  in  accordance  with 
requirements  of  Copeland  and  Davis- 
Bacon  Acts,  attesting  that  proper  wage 
rates  and  fringe  benefits  were  paid: 
reviewed  by  contracting  agencies  to 
verify  that  rates  are  legal  and  that 
employees  are  properly  classified  (29 
CFR  3.3.  5.5{a)(3)(ii)). 
Mine  Safety  and  Health  Administration 
Main  Fan  Maintenance  Records 
1219-0012 
Weekly 
Businesses  and  other  for  profit;  small 

businesses  or  organizations 
480  respondents;  408  hours 

Regulation  requires  that  records  be 
kept  of  the  maintenance  performed  on 
the  main  fans  at  underground  metal  and 
nonmetal  mines. 

Mine  Safety  and  Health  Administration 
Mine  Ventilation  System  Plan 
1219-0016 
Annually 
Businesses  and  other  for  profit;  small 

businesses  or  organizations 
480  respondents;  11,520  hours 

Requires  operators  of  underground 
metal  and  nonmetal  mines  to  prepare 
written  ventilation  system  plans  and 
annual  updates  thereof,  and  upon 
request  submit  the  plans  and  updates  to 
MSHA  for  review  and  comment. 
Mine  Safety  and  Health  Administration 
Petitions  for  Modification  of  Mandatory 

Safety  Standards 
1219-0065 
On  occasion 
Businesses  and  other  for  profit;  small 

businesses  or  organizations 
2S0  respondents;  10,000  hours 


Provides  guidance  for  mine  operators 
or  representatives  of  miners  for  filing 
petitions  for  modification  of  mandatory 
safety  standards. 

Mine  Safety  and  Health  Administration 
Permissible  Equipment  Testing 
1219-0066 
On  occasion 
Businesses  and  other  for  profit:  small 

businesses  or  organizations 
3.354  respondents;  201.598  hours 

Contains  procedures  by  which 
manufacturers  of  mining  equipment  and 
components,  material,  instruments,  and 
explosives  may  apply  for.  and  have  their 
products  approved  as  permissible  for 
use  in  mines. 

Mine  Safety  and  Health  Administration 
Qualification  and  Certification  Program 
1219-0069;  MSHA  Forms  5000-4  and 

5000-7 
Semi-annually 
Businesses  and  other  for  profit;  small 

businesses  or  organizations 
8,300  respondents;  1,366  hours 

Provides  provisions  whereby  persons 
may  be  temporarily  qualified  or  certified 
to  perform  tests  and  examinations  at 
coal  mines  which  are  related  to  miner 
safety  and  health  and  which  require 
specialized  expertise. 
Employment  Standards  Administration 
Records  to  be  Kept  by  Employers  Under 

the  Fair  Labor  Standards  Act  of  1983, 

as  Amended 
1215-0017 
Recordkeeping 
Individuals  or  households:  State  or  local 

governments:  Farms;  Businesses  or 

other  for  profit;  Federal  agencies  or 

employees:  Non-profit  institutions: 

small  businesses  or  organizations 
4,183,000  responses;  776.752  hours 

The  information  is  needed  by  the 
Wage-Hour  Division  to  determine 
employer  compliance  with  the  labor 
standards  provisions  of  FLSA  applicable 
to  employees  covered  by  the  Act. 
Employment  Standards  Administration 
Black  Lung  Program  Provider  Enrollment 

Form 
1215-0137;  CM-1168 
On  occasion 
Businesses  or  other  for-profit;  small 

businesses  or  organizations 
1035  responses:  121  hours:  1  form 

The  CM-1168  requests  profile 
information  on  providers  to  afford  both 
timely  reimbursement  for  medical 
services  provided  to  Black  Lung 
claimants  and  a  list  of  active  providers 
for  miner  referral. 

Employment  Standards  Administration 
Application  for  Federal  Certificate  of 

Age 
1215-0083:  WH-14 
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On  occasion 

Individuals  or  households;  State  or  local 

governments;  Farms;  Businesses  or 

other  for-profit;  Non-profit 

institutions;  Small  businesses  or 

organizations 
2.318  responses;  386  hours;  1  form 

Section  3(1)  of  the  Fair  Labor 
Standards  Act  (FLSA)  provides  that  an 
employer  may  protect  against  unwritting 
employment  of  oppressive  child  labor  by 
obtaining  a  certificate  of  age  certifying 
that  a  youth  meets  the  FLSA  minimum 
age  requirements.  Form  WH-14  is  an 
apphcation  for  a  Federal  certificate  age. 

Signed  at  Washington,  DC,  this  9th  day  of 
April.  1987. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
[FR  Doc.  87-6319  Filed  4-13-87;  8:45  am] 

BILUNQ  CODE  4510-27;  4510-43-41 

Mine  Safety  and  Health  Administration 
(Docket  No.  M-86-231-C] 

Carbon  Blacl(  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Carbon  Black  Mining  Company,  Inc., 
Box  148,  Canada,  Kentuclcy  41519  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies]  to 
its  No.  1  Mine  (I.D.  No.  15-15524]  located 
in  Pike  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petitions  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Petitioner  states  that  the  use  of  a 
cab  or  canopy  on  the  mine's  electric 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  cab  or  canopy  would  limit  the 
equipment  operator's  visibility  and 
could  dislodge  roof  support. 

3.  For  these  reasons,  petitioners 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
14, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Dated:  April  17. 1987. 
Patrida  W.  Silvey, 

Assoaiate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  87-8320  Filed  4-13-87;  8:45  am] 

BILLING  COOE  4510-4»-M 


IDocHet  No.  M-87-83-C] 

Consol  Pennsylvania  Coal  Co.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Consol  Pennsylvania  Coal  Company, 
1800  Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.17D4  (escapeways]  to  its  Bailey  Mine 
(I.D.  No.  36-07230)  located  in  Greene 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  sunmiary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  at  least  two  separate 
and  distinct  travelable  passageways 
whidi  are  maintained  to  insure  passage 
at  all  times  of  any  person  and  which  are 
to  be  designated  as  escapeways  at  least 
one  of  which  is  ventilated  with  intake 
air,  shall  be  provided  from  each  working 
section  continuous  to  the  surface  escape 
drift  opening,  or  continuous  to  the 
escape  shaft  or  slope  facilities  to  the 
surface,  as  appropriate,  and  shall  be 
maintained  in  safe  condition  and 
properly  marked. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  two  entries  separate 
and  distinct  from  the  intake  shaft 
bottom  to  the  working  face.  One  will  be 
the  track  entry,  alternate  escapeway, 
and  the  other  will  be  an  isolated  intake. 
In  further  support  of  this  request, 
petitioner  states  that: 

(a)  The  shafts  used  for  escape 
facilities  will  be  fully  concrete  lined  and 
be  maintained  free  of  mine  power 
cables,  elevators,  and/or  hoists,  thus 
minimizing  sources  of  fire  and/or 
smoke,  but  will  be  equipped  with  an 
emergency  escape  hoist; 

(b)  An  alternate  travelable  route,  not 
designated  as  an  escapeway,  will  be 
maintained  in  a  return  entry  to  bypass 
the  shaft  and  allow  persons  to  enter  a 
separate  split  of  intake  air.  This  route 
will  be  maintained  passable.  It  will  be 
stressed  to  all  personnel  that  the  route  is 
not  an  escapeway  and  is  to  be  used  only 
if  instructed  or  when  both  the  track  and 
intake  escapeways  are  rendered 
impassable;  and 

(c)  All  personnel  will  be  reinstructed 
as  to  the  escapeway  routes  prior  to 
implementing  the  plan. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 


degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  In  that  office  on  or  before  May 
14, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  3, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
[FR  Doc.  87-8321  Filed  4-13-87;  8:45  am] 

BILUNO  COeC  4510-43-M 


[Docket  No.  M-87-61-C] 

Demotto  Peerless  Coal  Co.,  Inc.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Demotto  Peerless  Coal  Co.,  Inc.,  808 
Gorman  Avenue,  Elkins,  West  Virginia 
26241  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  No.  25  Mine  (I.D.  No. 
46-05577)  located  in  Randolph  County, 
West  Vii^inia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  metal 
locking  device  in  lieu  of  padlocks.  The 
spring-loaded  device  will  be  designed, 
installed  and  used  to  prevent  the 
threaded  rings  that  secure  the  battery 
plugs  to  the  battery  receptacles  from 
unintentionally  loosening  and  will  be 
attached  to  prevent  accidental  loss.  In 
addition,  the  fabricated  metal  brackets 
will  be  securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 


proper  use  of  the  locking  device,  the 
hazards  of  breaking  baftery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
14, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  6. 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-8322  Filed  4-13-87;  8:45  am) 

MLUNO  COOC  4S1»-43-«i 


(Docket  No.  M-87-71-C] 

Dominion  Coal  Corp.  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Dominion  Coal  Corporation.  P.O.  Box 
70.  Vansant,  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes)  to  its 
Young's  Branch  No.  15  Mine  (I.D.  No. 
44-03404),  its  Dominion  No.  1  Mine  (I.D. 
No.  44-05254).  its  Dominion  No.  2  Mine 
(I.D.  No.  33-02239).  its  Dominion  No.  3 
Mine  (I.D.  No.  44-06146).  its  Oakwood 
Red  Ash  No.  3  Mine  (I.D.  No.  44-02122), 
its  Winston  Mine  No.  9  (I.D.  No.  44- 
03312),  and  its  Winston  Mine  No.  10  (I.D. 
No.  44-03440).  all  located  in  Buchanan 
County.  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys  made  and  certified  by  a 
registered  engineer  or  surveyor,  or 
within  200  feet  of  any  other  abandoned 
areas  of  the  mine  which  cannot  be 
inspected  and  which  may  contain 
dangerous  accumulations  of  water  or 
gas.  or  within  200  feet  of  any  workings 
of  an  adjacent  mine,  a  borehole  or 
boreholes  shall  be  drilled  to  a  distance 
of  at  least  20  feet  in  advance  of  the 
working  face  of  such  working  place  and 
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shall  be  continually  maintained  to  a 
distance  of  at  least  10  feet  in  advance  of 
the  advancing  working  face.  When  there 
is  more  than  one  borehole,  they  shall  be 
drilled  sufficiently  close  to  each  other  to 
insure  that  the  advancing  working  face 
will  not  accidentally  hole  through  into 
abandoned  areas  or  adjacent  mines. 
Boreholes  shall  also  be  drilled  not  more 
than  8  feet  apart  in  the  rib  of  such 
working  place  to  a  distance  of  at  least 
20  feet  and  at  an  angle  of  45  degrees. 

2.  Petitioner  requests  a  modification  of 
the  standard  to  allow  for  a  20  foot  cut  to 
be  taken  in  the  face.  In  further  support 
of  this  request,  petitioner  states  that: 

(a)  The  provision  requiring  20-foot  test 
holes  to  be  drilled  at  a  45  degree  angle 
at  8-foot  intervals  in  the  rib,  restricts  the 
depth  of  a  cut  that  can  be  extracted  with 
a  continuous  miner; 

(b)  A  continuous  mining  machine  is 
designed  to  take  a  20-foot  cut  without 
the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports; 

(c)  Petitioner  proposes  to  drill  five 
holes  in  the  face  of  the  entry,  spaced  at 
5-foot  intervals;  one  hole  in  each  comer 
of  the  entry  20  feet  deep  and  3  holes  in 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry 
will  be  at  30  degree  angles  to  the  rib. 
The  hole  drilled  5  feet  from  the  left  rib 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 
will  be  a  90  degree  angle  to  the  face  and 
the  hole  drilled  5  feet  from  the  right  rib 
will  be  a  75  degree  angle  to  the  face 
with  a  margin  of  error  of  -i-  /  —  5 
degrees.  This  pattem  will  provide  a  10- 
foot  barrier  in  all  direction  to  the  cut  to 
be  taken.  This  pattem  will  also  prevent 
the  cut  being  taken  from  intersecting 
with  any  entry  driven  in  an  unexplored 
old  works  10  feet  or  greater  in  width; 
and 

(d)  It  is  more  practical  to  drill  a  30 
degree  angle  as  opposed  to  drilling  a  45 
degree  angle  due  to  the  size  of  the  drill 
and  the  length  of  the  drill  steel,  as  well 
as  the  restricted  area  available  to 
maneuver  the  drilling  machine. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
14. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Dated:  April  3. 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-8323  Filed  4-13-87;  8:45  am] 

BiUJNQ  COOC  4$1(M3-M 


[Docket  No.  M-67-78^] 

Krystal  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Krystal  Coal  Company,  Route  2  Box 
420.  Corbin.  Kentucky  40701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
1  Mine  (I.D.  No.  15-13615)  located  in 
Knox  County.  Kentucky.  The  petition  is 
filed  under  Section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concems  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  future  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector, 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 
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(d)  A  space  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miner  affected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
14, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  6. 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  HeaJth. 
(FR  Doc.  87-S324  Filed  4-14-87  6:45  am] 

BILLING  COOC  4510-43-M 


[Docket  Na  M-67-77-C] 

Krystal  Coal  Co.  No.  2;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

iCrystal  Coal  Company  No.  2,  Route  2 
Box  420,  Corbin,  Kentucky  40701  has 
filed  a  petition  to  modify  the  apphcation 
of  30  CFR  75.313  (methane  monitor)  to 
its  Krystal  Coal  No.  2  Mine  (I.D.  No.  15- 
14295)  located  in  Whitley  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 


time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioners 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  wiU  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner, 

(e)  Each  monitor  will  be  removed  from 
the  nune  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
perscm.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
14, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  6, 1987 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
[FR  Doc.  87-8325  Filed  4-13-87;  8:45  am) 

BILLMB  CODE  45tO-43-ll 


[Docket  No.  M-87-a2-Cl 

M  &  F  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

M  &  F  Coal  Company,  Rt.  5,  Box  234. 
Williamsburg,  Kentucky  40769  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  2  (I.D.  No.  15-15574)  located  in 
Whitley  County.  Kentucky.  The  petition 
is  filed  under  Section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous    ■>. 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  tfian  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
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person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  aH'ected 
as  that  afforded  by  the  standard. 

Request  for  Ckimments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
14. 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  6.  1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  fo'  Mine 
Safety  and  Health. 

|FR  Doc.  87-8326  Filed  4-13-87:  8:45  am) 

MLLING  CODE  4S10-4>4I 

[  Docket  No.  M-67-75-C 1 

Red  Rose  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Red  Rose  Coal  Company,  Inc.,  Rt.  5 
Box  248.  Williamsburg,  Kentucky  40769 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.313  (methane 
monitor)  to  its  No.  3  Mine  (I.D.  No.  46- 
04237)  located  in  Wyoming  County, 
West  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
purposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 


wheel  tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  ail  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
14, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  6. 1987. 

Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

|FR  Doc.  87-8327  Filed  4-13-67;  8:45  am] 

BILUMO  CODE  4S10-43-M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  the  Biophysics 
Program;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee,  as  amended.  Pub. 


L.  92-463.  The  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  the  Biophysics 
Program. 

Date  and  Time:  Thursday  and  Friday.  April 
23  and  24.  1987  from  8:00  AM  to  6:00  PM. 

Place:  The  St.  lames  Hotel.  950  24th  Street. 
NW..  Washington.  DC  20037. 

Type  of  Meeting:  Closed. 

Contact:  Dr.  Arthur  Kowalsky.  Director. 
Biophysics  Program  (202)  357-7777  or  7778. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  fmancial  data,  such  as  salaries 
and  personal  information  concerning 
individuals  associated  with  proposals.  These 
matters  are  within  exemptions  (4J  and  (6)  of  5 
U.S.C.  S52b(c).  Government  in  the  Sunshine 
Act. 

Authority  To  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d]  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF,  on  July 
6. 1979. 

Rebecca  Winkler. 

Committee  Management  Officer. 
April  2. 1987. 

(FR  Doc.  87-8263  Filed  4-13-87;  8:45  am) 
BltXINQ  CODE  rsSS-OI-M 


Advisory  Panel  for  Economics; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Economics. 

Date/Time:  April  23-24-25, 1987,  8:30  a.m. 
to  5:00  p.m. 

Place:  The  Inn  at  Foggy  Bottom. 
Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person;  Dr.  Daniel  H.  Newlon.  Dr. 
Lynn  A.  Pollnow.  Program  Directors  for 
Economics  or  James  R.  Slaugh.  Assistant 
FVogram  Director  for  Economics  (202)  357- 
9675.  Room  336.  National  Science  Foundation. 
Washington.  DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  Economics 
Program. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
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reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  nnancial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(8)  of  5  U.S.C.  S52b(c).  Government  in  the 
Sunshine  Act. 

M.  RabMca  Winkler, 

Committee  Management  Officer. 

April  2, 1987. 

|FR  Doc  87-8264  Filed  4-13-87: 8:45  am) 

BILUNQ  COOC  7S6S-01-M 


Advisory  Panel  for  Population  Biology 
and  Ptiysiological  Ecology;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  Time:  April  23  and  24, 1987— &30 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1242.  National  Science 
Foundation.  1800  G  Street.  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  L  Brooks.  Acting 
Program  Director,  Population  Biology  and 
Physiological  Ecology  (202)  357-9728,  Room 
215,  National  Science  Foundation, 
Washington.  DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  population  biology  and 
physiological  ecology. 

Agenda:  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  Tinancial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 
M.  Reliecca  Winliler. 
Committee  Management  Officer. 

April  2,  1987. 

[FR  Doc.  87-8265  Filed  4-13-87:  8:45  am) 

BILUNG  CODE  7KS-01-M 


Advisory  Panel  for  PsyctK>t>iology; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Psychobiology. 

Date  and  Time;  April  22,  23.  and  24, 1967: 
8:30  a.m.  to  SKX)  p.m.  each  day. 

Place:  National  Science  Foundation.  1800  G 
Street,  NW.,  Washington,  DC.  Meeting  is  to 
be  held  in  the  conference  room  543. 

Type  of  Meeting:  Part  open — Open 
Wednesday  4/22/87—9:00  a.m.  to  11:00  a.m. 


Closed  4/23/87  8:30  a.m.  to  5:00  p.m.  Closed 
4/24/87  8:30  a.m.  to  SHO  p.m. 

Contact  person:  Dr.  Fred  StoUnitz.  Program 
Director  for  Psychobiology,  Room  320. 
National  Science  Foundation,  Washington. 
DC  20560.  Telephone  (202)  357-7949. 

Summary  Minutes:  May  be  obtained  from 
the  Coatact  Person  at  the  above  stated 
address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  the  Psychobiology  Program. 

Agenda:  Open— General  discussion  of 
research  trends  and  opportunities  in 
psychobiology.  Closed— To  review  and 
evaluate  research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  Tlie  proposals  lieing 
reviewed  inchide  information  of  a  proprietary 
or  conRdential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 
M.  Rebecca  Winlder. 
Committee  Management  Officer. 
April  2, 1987. 
[FR  Doc.  87-8266  Piled  4-13-«7: 8:45  am) 

B4UJN0  CODE  7SSS-01-M 


Advisory  Panel  Systematic 
Antttropological  Cottections;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Systematic 
Anthropological  Collection. 

Date  and  Time:  April  23  and  24, 1967:  9HX> 
a.m.-5fi0  p.m. 

Place;  National  Science  Foundation,  1800  G 
Street  NW..  Room  523.  Washington,  DC 
20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Nancy  J.  Pareio,  Associate 
Program  Director,  Anthropology  Program. 
Room  920,  National  Science  Foundation. 
Washington.  DC  20550;  (202)  357-7804. 

Purpose  of  Meeting:  To  provide  advice  and 
recomtiendations  concerning  support  for 
systematic  anthropological  collections. 

Ageada:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries: 
and  porsonal  information,  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  the  Government  in  the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
April  1 1987. 
(FR  Doc.  87-6267  Filed  4-13-67;  8:45  am] 

BILUNQ  COOE  7$S&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-245] 

Norttieast  Nuclear  Energy  Co; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  to 
10  CFR  Part  50  to  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee], 
for  the  Millstone  Nuclear  Power  Station, 
Unit  No.  1.  located  in  New  London 
County,  Connecticut. 

Environmental  Assessment 

Identification  of  Proposed  ActJon:  The 
exemption  would  grant  relief  in  five 
cases  where  the  fire  protection  features 
are  not  in  conformance  with  the 
technical  requirements  of  Appendix  R  to 
10  CFR  Part  50.  Four  of  the  cases  relate 
to  section  III.G.  of  Appendix  R  to  10  CFR 
Part  50  that  specifies  options  for 
separating/protecting  redundant  trains 
of  safe  shutdown  related  components 
and  cables.  The  fifth  case  pertains  to 
section  III.],  of  Appendix  R  which 
requires  8  hour  battery-powered 
emergency  lighting  units  in  certain  areas 
for  safe  shutdown  and  in  access  routes 
to  these  areas. 

The  exemption  is  responsive  to  the 
licensee's  applications  for  exemption, 
dated  November  21, 1985,  August  22, 
1986,  January  7  and  14, 1987.  Note  that  in 
the  licensee's  November  21, 1985  letter, 
six  additional  requests  were  made  from 
the  requirements  of  Appendix  R. 
However,  these  exemption  requests 
pertain  to  non-fire  rated  features  of 
certain  fire  area  boundaries.  As  such, 
they  are  encompassed  by  the  guidance 
issued  in  Generic  Letter  86-10.  No 
exemption  is,  therefore,  necessary  for 
these  conditions. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  will  provide  a  degree  of  fire 
protection  such  that  there  is  no  increase 
in  the  risk  of  fires  at  this  facility. 
Consequently,  the  probability  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  areas  as 
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defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statements  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  1. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
exemption  previously  hsted,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC. 
and  at  the  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Wateriord, 
Connecticut  06385. 

Dated  at  Belhesda.  Meryland.  this  6th  day 
of  Aprill987. 

For  The  Nuclear  Regulatory  Commission 
Cecil  O.  Thotnaa, 

Director,  Integrated  Safety  Assessment. 
Pro/ect  Directorate.  Division  ofPWR 
Licensing-B. 

(PR  Doc.  87-8219  Filed  4-13-87:  8:45  am| 
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|Ooci(«t  No.  50-267] 

Public  Sendee  Company  of  Colorado; 
(Fort  St  Vrain  Nuclear  Generating 
Station):  Conffrmatory  Order 
Modifying  License 

Public  Service  Company  of  Colorado 
(PAC  or  the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-34 
which  authorizes  the  operation  of  the 
Fort  St.  Vrain  Nuclear  Generating 
Station  (the  facility)  at  a  steady-state 
power  level  not  in  excees  of  842 
megawatts  thermal.  The  facility  is  a  high 
temperature  gas-cooled  reactor  (HTGR) 
located  at  licensee's  site  in  Wekl 
County,  Colorado. 


II. 

By  Commission  Memorandum  and 
Order  dated  November  26. 1985.  Forth 
St.  Vrain  was  granted  an  extension  of 
the  November  30,  1985  deadline  for 
compliance  with  the  rule  for  equipment 
qualification,  10  CFR  50.49.  This 
extension  was  until  May  31. 1986.  with 
the  provision  that  reactor  power  would 
be  limited  to  35  percent  of  full  power. 
The  plant  has  been  shutdown  since  May 
31,  1986,  for  modifications  needed  to 
comply  with  the  equipment  qualification 
rule.  The  plant  has  now  met  the 
requirements  of  the  equipment 
qualification  rule. 

By  letters  dated  August  11  and 
October  17, 1986  (P-86513  and  P-86587), 
PSC  reported  to  the  staff  that  previous 
analyses  of  safe  shutdown  cooling  for 
Fort  St.  Vrain  were  invalid.  By  a  letter 
dated  September  25, 1966,  the  staff 
requested  PSC  to  provide  their  "best 
estimate  "  schedule  for  resolution  of  this 
problem  and  to  propose  suitable  power 
level  limits  for  the  facility,  should  that 
be  required  for  safe  operation.  At  a 
meeting  held  with  the  licensee  in 
Arlington,  Texas  on  January  14, 1987,  the 
staff  and  licensee  agreed  tliat  the  initial 
operation  of  the  plant  would  be  based 
on  the  liner  cooling  system  with  a  power 
level  limit  of  35  percent  of  full  power. 
Additionally,  the  licensee  agreed  to  a 
"hold"  at  10  percent  of  full  power  to 
allow  the  Region  IV  staff  to  evaluate  the 
faciHty's  operational  performance. 

III. 

PSC  requested  NRC  approval  to 
restart  the  facility  by  letter  dated 
January  30,  1987  (P-87038).  In  this 
submittal  PSC  committed  to  the  35 
percent  power  limit  until  the  NRC 
approves  operation  at  higher  power 
levels.  Additionally,  PSC  committed  not 
to  exceed  the  10  percent  power  level 
unitl  NRC  Region  FV  reviews  and 
approves  the  facility's  operational 
performance  during  ascension  to  the 
power  level.  The  staff  has  reviewed  the 
proposed  power  ascension  plan  and 
limits,  and  concludes  that  the  licensee's 
commitments  are  acceptable. 

In  view  of  the  foregoing,  I  have 
determined  that  modification  of  the  Fort 
St.  Vrain  operating  license  is  required  in 
the  interest  of  the  public  health  and 
safety  and  should,  therefore,  be 
confirmed  by  an  immediately  effective 
Order. 

IV. 

Accordingly,  pursuant  to  sections  103, 
161b,  and  161i  of  the  Atomic  Energy  Act 
of  1954.  at  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  Part  50,  It  Is  Hereby 


Ordered,  Effective  Immediately.  That 
Facility  Operating  License  No  DPR-34 
Is  Modified  To  Provide  That: 

The  licensee  shall  not  exceed  10 
percent  of  full  power  until  it  receives 
written  approval  from  the  Regional 
Administrator  of  Region  IV.  and  shall 
not  operate  the  facihty  over  35  percent 
of  full  power  until  it  receives  written 
approval  from  the  Office  of  Nuclear 
Reactor  Regulation. 


The  licensee  or  any  other  person  with 
an  adversely  affected  interest  may 
request  a  hearing  on  this  Order  withm 
20  days  of  the  date  of  publication  of  this 
Order  in  the  Federal  Register.  Any 
request  for  a  hearing  should  be 
addressed  to  the  Assistant  General 
Counsel  for  Enforcement.  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commisison.  Washington. 
DC  ^)555.  A  copy  should  also  be  sent  to 
the  Regional  Administrator.  Region  IV, 
U.S.  Nuclear  Regulatory  Commission, 
611  Ryan  Plaza  Drive,  Suite  1000. 
Arlington,  Texas  76011.  A  Request  for 
Hearing  Shall  Not  Stay  the  Immediate 
Effectiveness  of  This  Order. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  or  not  this 
Order  should  be  sustained. 

This  Order  is  effective  upon  istoance. 

Dated  at  Bethetda.  Marlyland.  this  6lh  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commtssion 
Frank  |.  Miraglio, 

Director  Division  ofPWR  Licensing-B.  Office 
of  Nuclear  Reactor  Regulation. 

|FR  Doc.  87-8220  Filed  4-13-87;  8:45  am) 

BILLIMG  COOC  7S«»-01-M 


[Dockat  Noc  SO-317  and  50-3181 

Baltimore  Gas  and  Electric  Co; 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  February  18. 1987  request  of 
the  Baltimore  Cas  and  Electric  Company 
(the  licensee)  for  withdrawal  of  Change 
No.  e  of  the  licensee's  July  31.  1986 
request  for  amendments  to  Facility 
Operating  Licenses  Nos.  PDR-53  and 
DPR-69  for  operation  of  the  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  located  in  Calvert  County, 
Maryland. 


12102 


Federal  Register  /  Vol.  52.  No.  71  /  Tuesday.  April  14.  1987  /  Notices 


This  change  proposed  to  modify  the 
Units  1  and  2  Technical  Specification 
Limiting  Condition  for  Operation  3.1.1.4 
by  raising  the  upper  limit  for  moderator 
temperature  coefficient  above  70% 
Rated  Thermal  Power  (RTP)  from  the 
current  limit  of  less  positive  than  +  0.2 
E-4  delta  k/k/*F  to  a  proposed  limit  of 
less  positive  than  +  (1.16-.66P)  E-4 
delta  k/k/'F  where  P  is  the  Fraction  of 
Rated  Power. 

The  proposed  increase  in  MTC  to  less 
than  +.050  E-4  delta  k/k/T  at  100% 
RTP  would  have  necessitated  the  raising 
of  the  reactor  coolant  system  pressure 
limit  above  110%  of  design  pressure  for 
the  safety  analysis  of  the  feed  line  break 
event  concurrent  with  a  loss  of  A.C. 
power. 

The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Prior 
Hearing"  which  was  published  in  the 
Federal  Register  (51  FR  40866)  on 
November  10, 1986.  No  requests  for 
hearing  were  filed  in  connection  with 
this  Notice. 

By  letter  dated  February  18, 1987,  the 
licensee  withdrew  its  application  for  the 
proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  The  application  for 
amendments  dated  July  31, 1986;  (2)  the 
licensee's  supplemental  submittals  of 
August  20,  October  22,  October  27,  and 
November  4, 1986  and  February  3, 1987; 
(3)  the  Commission's  request  for 
additional  information  dated  February 
19, 1987;  (4)  the  licensee's  letter  dated 
February  18, 1987  withdrawing  the 
applications  for  amendments;  and  (5) 
the  Commission's  letter  granting  the 
withdrawal  dated  April  7, 1987.  All  of 
the  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington,  DC  and  at  the 
Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Tliadani, 

Director,  PWR  Project  Directorate  »8. 
Division  of  PWR  Licensing-B. 
(FR  Doc.  87-6313  Filed  4-13-87;  8:45  am) 
wujNO  CODE  rsao-oi-M 

IDockvt  No.  50-331] 

lows  ►  #cti1e  Ugtit  and  Power 

Cc  ~ipa   y,  et  al.;  Duan«  Arnold  Energy 

C«'it«f.  Exemption 

I 

Iowa  Electric  Light  and  Power 
Company  (lELP/the  licensee]  is  the 


holder  of  Facility  Operating  License  No. 
DPR-49  which  authorizes  operation  of 
the  Duane  Arnold  Energy  Center 
(DABC/the  facility].  This  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules,  regulations 
and  orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission]  now  or 
hereafter  in  effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Linn 
County.  Iowa. 

II 

By  letters  dated  October  29  and 
December  7, 1984,  as  supplemented 
April  22  and  July  12, 1985.  lELP 
requested  two  exemptions  from  the 
requirements  of  Appendix  J,  10  CFR  Part 
50.  The  first  would  exempt  containment 
spray  isolation  valves  from  Appendix  I, 
10  CFR  Part  50.  section  III.C.l  Type  C 
testing  and  the  second  would  exempt 
the  flanges  connecting  the  torus  to  the 
torus  drain  line  piping  from  Appendix  J. 
10  CFR  Part  50,  section  III.B  Type  B  test 
requirements.  The  staff  has  determined 
that  the  second  exemption  is  not  needed 
because  the  flanges  are  outside 
Appendix  J  requirements. 

Pursuant  to  Final  Rule  10  CFR  50.12 
(50  FR  50764),  published  on  December 
12, 1985,  the  special  circumstance  for 
grantng  the  one  remaining  exemption 
has  been  identified  as  follows: 

The  containment  spray  subsystem 
consists  of  two  10"  diameter  lines  to  the 
spray  headers  in  the  drywell  and  two  4" 
dianieter  lines  to  the  spray  headers  on 
top  of  the  torus.  Each  line  has  two 
isolation  valves  outside  containment 
that  are  normally  closed.  The  inboard 
valves  are  required  by  Appendix  J  to  be 
Type  C  tested.  However,  since  the 
pacWng  and  body-to-bonnet  seals  are 
the  only  potential  sources  of  leakage, 
the  testing  may  be  limited  to  these 
areas.  To  do  this  test  according  to  Type 
C  Appendix  J  requirements  would 
require  installation  of  an  additional 
inboard  valve  inside  containment  and  a 
test  connection.  Due  to  limited  space  in 
the  drywell,  such  a  modification  would 
be  difficult.  The  licensee,  therefore,  has 
proposed  the  following  two-part 
alternative  testing  program: 

(1)  Perform  soap  bubble  testing  on  the 
valve  body-to-bonnet  seals  during  Type 
A  Integrated  Leak  Rate  testing  and 
initiate  corrective  action  if  leakage  is 
detected  and 

(2)  Pressurize  between  the  inboard 
and  outboard  valves  at  the  same 
frequency  required  for  Type  C  tests  to 
indicate  the  general  condition  of  the 
valves. 


The  staff  has  determined  that  the 
alternate  proposal  will  test  the  valves  to 
an  equivalent  level  as  that  required  by 
the  strict  interpretation  of  Appendix  |. 
Therefore,  the  strict  application  of  the 
requirements  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  regulation. 
Thus,  the  special  circumstance 
presented  in  10  CFR  5G.12(a)(2)(ii]  is 
applicable. 

Accordingly,  based  on  the  above 
analysis,  the  staff  concludes  that, 
because  the  licensee's  proposed 
alternate  test  method  for  the 
containment  spray  isolation  valves  Type 
C  testing  is  equivalent  to  that  required 
by  Appendix  J,  the  exemption  from  the 
requirements  of  section  III.C.l  of 
Appendix  J  to  10  CFR  Part  50  is  justified 
and  should  be  granted. 


Ill 


rdSr 


AccordSngly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law.  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest; 
furthermore,  in  accordance  with  10  CFR 
50.12(a)(2)(ii).  a  special  circumstance,  as 
discussed  above,  is  present.  The 
Commission  hereby  grants  an 
exemption,  as  described  above,  from 
section  III.C.l  of  Appendix  J  to  the 
extent  that  the  alternate  Type  C  test 
method  proposed  by  the  licensee  for  the 
containment  spray  isolation  valves  is 
acceptable. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  10633). 

A  copy  of  the  Commission's 
concurrently  issued  Safety  Evaluation 
related  to  this  action  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington.  DC.  and  at  the  Cedar 
Rapids  Public  Library,  500  First  Street, 
SE.,  Cedar  Rapids.  Iowa  52401. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland,  this  8th  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
R.  Wayne  Hoution, 

Acting  Director.  Division  ofBWR  Licensing. 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  S7-8314  Filed  4-13-87;  8:45  am| 
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POSTAL  SERVICE 

Implementation  of  Change  in  the 
Domestic  Mail  Classification  Schedule 
Provision  Regarding  Guarantees 
Available  with  Collect-on-Oeiivery 
Service 

agency:  Postal  Service. 
action:  Notice  of  implementation  of  a 
change  in  the  Domestic  Mail 
Classification  Schedule  provision 
regarding  guarantees  available  to  users 
of  Coliect-on-Delivery  service. 

summary:  This  gives  notice  that 
effective  at  12:01  a.m..  June  7, 1987.  the 
Postal  Service  will  amend  section  6.021 
of  the  Domestic  Mail  Classification 
Schedule  to  clarify  the  scope  of  the 
guarantees  currently  offered  COD 
mailers.  No  change  in  the  nature  of 
these  guarantees  will  result  from  this 
amendment. 

EFFECTIVE  DATE:  June  7, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  F.  Wackerman,  (2020)  268-2996. 
SUPPLEMENTARY  INFORMATION:  On 

February  12, 1986,  the  United  States 
Postal  Service  filed  with  the  Postal  Rate 
Commission  a  Request  for  an  advisory 
opinion  on  a  proposed  change  in  the 
procedures  by  which  addressees  pay 
Collect-On-Delivery  (COD)  charges.  The 
Postal  Service  had  proposed  the  change 
to  curb  the  fraudulent  exploitation  of 
postal  customers  by  a  small  number  of 
individuals  who  takes  advantage  of  the 
requirement  that  COD  charges  must  be 
paid  in  cash  (or,  in  some  cases,  by  check 
made  payable  to  the  Postal  Service) 
which  is  then  converted  into  a  Postal 
Service  money  order  to  be  sent  to  the 
mailer.  These  individuals  send  supposed 
"prizes"  or  products  to  addressees 
through  the  COD  system.  After  the 
addressee  pays  the  COD  charges,  the 
package  is  found  to  be  empty  or  to 
contain  something  worth  much  less  than 
the  amount  of  the  charges.  Under  the 
Postal  Service's  proposal  addressees 
will  be  able  to  pay  for  COD  packages 
with  a  check  made  payable  to  the 
mailer,  giving  the  addressee  the 
opportunity  to  stop  payment  if 
defrauded. 

Notice  of  the  Postal  Service's  Request 
and  its  proposal  was  published  by  the 
Postal  Rate  Commission  in  the  Federal 
Register  on  February  26, 1986  (51  FR 
6642).  The  Commission  considered  the 
Postal  Services's  proposal  in  Docket  No. 
N86-1  and,  on  February  6, 1987. 
transmitted  an  advisory  opinion  to  the 
Postal  Service.  The  Commission  advised 
in  favor  of  the  proposal,  finding  that  it  is 
likely  to  be  an  effective  remedy  to  the 
problem  of  fraudulent  use  of  COD 


service,  that  the  proposed  change 
conforms  to  the  policies  of  Title  39,  U.S. 
Code,  and  that  the  interestes  of  both 
mailers  and  recipients  had  been 
properly  balanced  by  the  Postal  Service 
in  arriving  at  its  proposal. 

On  July  9, 1986,  the  Postal  Rate 
Commission  issued  Order  No.  700 
instituting  a  mail  classification  case 
parallehng  Docket  No.  N86-1.  (51  FR 
25622).  This  proceeding  arose  out  of  the 
Commission's  concern  that  the  current 
language  of  Domestic  Mail  Classificaion 
Schedule  (DMCS)  section  6.021  might  be 
construed  as  requiring  the  Postal  Service 
to  guarantee  any  check  written  by  an 
address  in  payment  of  COD  charges, 
rather  than  merely  guaranteeing 
transmittal  of  the  check.  That  section 
originally  read: 

6.021     C.O.D.  service  provides  the 
mailer  with  insurance  against  loss, 
rifling  and  damage  to  the  article  as  well 
as  failure  to  receive  the  amount 
collected  from  the  addressee. 

After  receiving  comments  from  the 
parties,  the  Commission  initiated  this 
separate  classification  proceeding. 
Docket  No.  MC86-3,  to  consider  the 
need  for  changed  DMCS  language 
should  the  Postal  Service's  proposed 
change  be  implemented.  On  February  6, 
1987  the  Commission  issued  a 
Recommended  Decision  containing  its 
recommended  addition  to  DMCS  section 
6.021.  The  recommended  language 
provides: 

This  provision  insures  only  the  receipt 
of  the  instrument  issued  to  the  mailer 
after  payment  of  C.O.D.  charges,  and  is 
not  to  be  construed  to  make  the  Postal 
Service  liable  upon  any  such  instrument 
other  than  a  Postal  Service  money  order. 

On  April  6. 1987.  the  Governors  of  the 
Postal  Service,  pursuant  to  39  U.S.C 
3625(b),  approved  the  Commission's 
Recommended  Decision  and  ordered  it 
into  effect.  By  a  separate  resolution 
adopted  the  same  day.  the  Board  of 
Governors  of  the  Postal  Service, 
pursuant  to  39  U.S.C.  3625(f),  set  the 
effective  date  of  the  change  at  12:01  a.m. 
June  7, 1987.  Board  of  Governors 
Resolution  No.  87-2.  Accordingly,  the 
change  in  section  6.021  of  the  Domestic 
Mail  Classification  Schedule  set  forth 
above  shall  take  effect  at  12;01  a.m.  on 
June  7, 1987. 

Fred  Eggleston. 

Assistant  General  Counsel  Legislative 
Division. 

[FR  Doc.  87-«296  Filed  4-14-67;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RateSM  No.  34-24306;  File  No.  SR-OCC- 
87-31 

Self-Regulatory  Organizations; 
Options  Clearing  Corp.;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78(b)(1),  notice  is 
hereby  given  that  on  March  13, 1987,  the 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ( "Commission")  the 
proposed  rule  change  described  below. 
The  proposal  clarifies  OCCs  policy  on 
treatment  of  clearing  members' 
submissions  of  adjustments  to  positions. 
The  Commission  is  publishing  notice  to 
solicit  comment  on  the  rule  change. 

The  proposal  amends  OCCs 
Interpretations  and  Policies  ("I&Ps") 
under  Article  VI  of  OCCs  Bylaws 
pertaining  to  clearance  of  exchange 
transactions.  The  proposal  states  that, 
for  certain  purposes,  adjustments  to 
positions  submitted  by  clearing 
members  will  be  treated  the  same  as 
regular  Exchange  transactions. 
Adjustments  include  position 
adjustments,  transfers  of  accounts 
between  clearing  members  and  account 
transfers.  The  proposal  makes  explicit 
that  adjustments  will  receive  the  same 
treatment  as  Exchange  transactions  for 
purposes  of  opening  and  closing 
positions  in  the  clearing  system.'  The 
clearing  system  will  operate  to  keep 
overall  positions  in  balance  for  both 
exchange  transactions  and  adjustments. 
i.e.,  to  ensure  that  there  always  will  be  a 
short  for  every  long  in  the  system  in 
spite  of  open/close  coding  errors. 

OCCs  Bylaws  are  broad  enough  to 
contemplate  similar  treatment  for 
transaction  and  adjustment  instructions. 
OCC  has  treated  them  equally,  however, 
and  the  proposal  clarifies  OCCs 
procedures  in  the  I&Ps  under  the  Article 
VI  of  the  Bylaws. 

This  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)  of 
the  Act  and  Rule  19b-^.  The 
Commission  may  summarily  abrogate 
the  rule  change  at  any  time  within  60 
days  of  its  filing  if  it  appears  to  the 
Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 


'  The  propostti  itdtes  that  ad)ustment9  will  be 
treated  the  same  as  Exchange  transactions  for  these 
purposes  and  for  other  purposes  of  Article  VI  of  the 
Bylaws  except  where  the  content  other%vise 
requires. 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

You  may  submit  written  comments 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  with  the  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549.  Copies  of 
the  filing,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-87-3  and  should  be  submitted  by 
May  6. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  (o  delegated 
authority. 

Dale:  April  7. 1987. 
(oanthan  G.  Katz, 
Secretary. 
jFR  Doc.  67-8310  Filed  4-13-87;  8:45  am) 

BILUMG  CODE  MIO-01-M 


IRel.  No.  IC-15661;  812-6293] 

M  organ  Stanley  Group  Inc.  and 
Morgan  Stanley  Capital  I  Inc.;  Issuance 
of  Mortgage-Backed  Securities  and 
Sale  of  Equity  Interests 

April  3. 1987. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  Application  to  Amend 
an  Existing  Order  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act") 

Applicants:  Morgan  Stanley  Group 
Inc.  ("Morgan  Stanley")  and  Morgan 
Stanley  Capital  I  Inc.  ("Subsidiary"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicants 
seek  to  amend  an  existing  order 
(Investment  Company  Release  No. 
15548.  January  20, 1987)  ("Existing 
Order")  to  permit  the  Subsidiary  and 
certain  trusts  that  it  has  formed  or  may 
form  ("Trusts")  to  issue  variable  and 
floating  rate  collateralized  mortgage 
obligations  and  to  permit  the  Subsidiary 
to  sell  beneficial  ownership  interests  in 
such  Trusts. 


Filing  Date:  The  application  was  filed 
on  January  31. 1986,  and  amendments 
thereto  on  October  21  and  December  19. 

1986.  The  Existing  Order  granting  the 
application  was  issued  on  January  20. 

1987.  Thereafter,  another  amendment  to 
the  application  was  filed  on  March  2, 
1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notifed  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
April  24. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  is|ues  you  contest.  Serve  either 
Applicant  with  the  request,  personally 
or  by  mail,  and  also  send  it  to  the 
Secretary  of  the  SEC.  along  with  proof 
of  service  by  affidavit,  or,  for  attorneys, 
by  certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Morgan  Stanley  Group  Inc.,  1251  Avenue 
of  the  Americas,  New  York,  New  York 
10020.  Morgan  Stanley  Capital  I  Inc., 
1225  North  Loop  West,  Suite  1050, 
Houston.  Texas  77008. 

FOR  PURTHER  INFORMATION  CONTACT: 

Sherry  Hutchins,  Staff  Attorney  at  (202) 
272-2799  or  Brion  Thompson,  Special 
Counsel  at  (202)  272-3016,  Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC*»  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  254-4300)). 
Applicant's  Representations: 

1.  The  Subsidiary  is  a  wholly-owned, 
limited  purpose,  financing  subsidiary  of 
Morgan  Stanley.  The  Subsidiary,  a 
Delaware  corporation  formed  on 
January  28, 1985.  was  organized  to 
facilKate  the  financing  of  mortgage 
loans  through  the  issuance  of  one  or 
more  series  of  bonds  collateralize 
primarily  by  Agency  Certificates  (as 
defined  below)  and  it  will  not  engage  in 
any  business  or  investment  activities 
unrelated  to  such  purpose. 

2.  The  Existing  Order  permits  the 
Subsidiary  to  issue  and  sell,  and  form 
separate  trusts  ("Trusts")  to  issue  and 
sell,  one  or  more  series  ("Series")  of 
collateralized  mortgage  obligations 
("Bonds")  and  invest  in  certain  Agency 


Certificates  '  which  will  be  used  to 
collateralize  such  Bonds,  subject  to 
certain  terms  and  conditions.  Applicants 
propose  to  amend  the  Existing  Order  so 
that  each  Series  of  Bonds  may  contain 
one  or  more  classes  of  variable  or 
floating  interest  rate  Bonds,  each  of 
which  will  have  fixed  maximum  rate  or 
rates  of  interest  ("interest  rate  cap"  or 
"interest  rate  caps")  that  will  be 
payable  on  the  Bonds. 

3.  Each  Series  of  Bonds  will  be  issued 
by  the  Subsidiary  under  an  Indenture 
("Indenture")  between  the  Subsidiary 
and  an  independent  trustee  ( 'Indenture 
Trustee").  Each  Trust  has  been  or  will 
be  formed  pursuant  to  a  separate 
deposit  trust  agreement  ("Agreement") 
between  the  Subsidairy,  acting  as 
depositor,  and  a  bank  or  trust  company 
or  other  fiduciary  acting  as  owner- 
trustee  ("Owner  Trustee").  Each  Trust 
will  issue  one  or  more  Series  of  Bonds 
under  the  terms  of  Indenture  between 
the  Owner  Trustee  and  an  Indenture 
Trustee,  as  supplemented  by  one  or 
more  series  supplements.  The  Indenture 
will  be  qualified  under  the  Trust 
Indenture  Act  of  1939  unless  an 
appropriate  exemption  is  available. 

4.  In  the  case  of  each  Series  of  Bonds: 
(a)  Each  Trust  will  hold  no  substantial 
assets  other  than  the  Agency 
Certificates  and  cash;  (b)  the  Bonds  will 
be  secured  by  Agency  Certificates  or 
cash  having  a  collateral  value 
determined  under  the  Indenture,  at  the 
time  of  issuance  and  following  each 
payment  date,  equal  to  or  greater  than 
the  outstanding  principal  balance  of  the 
Bonds;  (c)  distributions  of  principal  and 
interest  received  on  the  Agency 
Certificates  securing  the  Bonds  and  any 
applicable  reserve  funds,  plus 
reinvestment  income  thereon,  will  be 
sufficient  to  pay  all  interest  on  the 
Bonds  and  to  retire  each  class  of  Bonds 
by  its  stated  maturity;  and  (d)  the 
Agency  Certificates  will  be  assigned  by 
the  Owner  Trustee  to  the  Indenture 
Trustee  and  will  be  subjct  to  the  lien  of 
the  related  Indenture. 

5.  Each  Series  of  Bonds  will  be 
structured  to  ensure  that  the  cash  flow 


'  By  derinition.  the  "Agency  Certificates" 
collateralizing  the  Bonds  will  consist  of:  (1)  "Fully- 
modified"  pass-through  mortgage-backed 
certificates  guaranleeed  by  the  Government 
National  Mortgage  Association  ("GNMA 
Certificates").  (2)  mortgage  participation  certificates 
issued  by  the  Federal  Home  L^an  Mortgage 
Corporation  ("FHLMC  Certificates ')  and  (3) 
guaranteed  mongage  pass-through  securities  issued 
by  the  Federal  National  Mortgage  Association 
("FNMA  Certificates  ■).  In  addition  to  the  Agency 
Certificates  directly  securing  the  Bonds,  a  Series 
may  have  additional  collateral  which  may  include 
certain  collection  accounts  and  reserve  funds  as 
specified  in  the  related  Indenture. 
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scheduled  to  be  received  by  the  Trustee 
from  the  Agency  Certificates  pledged  to 
secure  the  Bonds  will  be  sufficient  to 
make  all  payments  of  principal  and 
interest  on  the  Bonds.  Any  Series  of 
Bonds  containing  one  or  more  classes  of 
variable  or  floating  interest  rate  Bonds 
will  be  structured  with  reference  to  the 
interest  rate  cap  or  caps  for  that 
particular  Series  to  ensure  adequate 
cash  flow,  even  if  the  interest  rate  on 
any  class  or  variable  or  floating  interest 
rate  Bonds  in  such  Series  climbed  to  the 
interest  rate  cap  in  the  first  variable  or 
floating  interest  rate  period  and 
remained  at  the  applicable  interest  rate 
cap  throughout  the  life  of  the  Bonds. 

6.  In  addition,  the  Existing  Order, 
subject  to  certain  terms  and  conditions, 
permits  the  Subsidiary  to  sell  the 
beneficial  interests  in  each  Trust  to  a 
limited  number,  in  no  event  more  than 
one  hundred,  of  sophisticated 
institutional  investors  in  transactions 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  ("1933  Act")  under  section  4(2) 
thereof.  Such  institutional  investors  may 
include  one  or  more  banks,  savings  and 
loan  associations,  insurance  companies, 
and  pension  plans  or  other  investors 
that  would  have  prior  experience  in 
making  investments  in  mortgage  related 
securities  or  real  estate  ("Eligible 
Institutions").  Each  Eligible  Institution 
will  be  required  to  represent  that  it  is 
purchasing  such  beneficial  interests  for 
investment  purposes.  In  addition,  the 
Agreement  relating  to  each  Trust  will 
further  prohibit  the  transfer  of  any 
certificates  for  such  beneficial  interests 
if  there  would  be  more  than  one 
hundred  Eligible  Institutions  holding  of 
such  certificates  at  any  time. 

7.  Neither  the  holders  of  the  beneficial 
interests  of  any  of  the  Trusts,  the  Owner 
Trustee  nor  the  Indenture  Trustee  will 
be  able  to  impair  the  security  afforded 
by  the  Agency  Certificates  to  the 
holders  of  the  Bonds.  That  is.  without 
the  consent  of  each  Bondholder  to  be 
affected,  neither  the  holders  of  the 
beneficial  interest  of  any  of  the  Trusts, 
the  Owner  Trustee  nor  the  Indenture 
Trustee  will  be  able  to:  (1)  Change  the 
stated  maturity  on  any  Bonds:  (2)  reduce 
the  principal  amount  or  the  rate  of 
interest  on  any  Bonds;  (3)  change  the 
priority  of  payment  on  any  class  of  any 
Series  of  Bonds:  (4)  impair  or  adversely 
affect  the  Agency  Certificates  securing  a 
Series  of  Bonds:  (5)  permit  the  creation 
of  a  lien  ranking  prior  to  or  on  a  parity 
with  the  lien  of  the  related  Indenture 
with  respect  to  the  Agency  Certificates; 
or  (6)  otherwise  deprive  the  Bondholders 
of  the  security  afforded  by  the  lien  of  the 
related  Indenture. 


8.  The  sale  of  the  beneficial  interests 
in  each  Trust  will  not  alter  the  payment 
of  cash  flows  under  the  Indenture, 
including  the  amounts  to  be  deposited  in 
the  collection  account  or  any  reserve 
fund  created  pursuant  to  the  Indenture 
to  support  payments  of  principal  and 
interest  on  the  Bonds. 

9.  No  holder  of  a  controlling  interest  in 
a  Trust  (as  the  term  "control"  is  defined 
in  Rule  405  under  the  1933  Act),  will  be 
affiliated  with  either  the  custodian  or 
any  nationally  recognized  statistical 
rating  agency  rating  the  Bonds.  At  the 
time  of  its  purchase  of  an  equity 
certificate,  none  of  the  owners  of  the 
beneficial  interests  in  the  Trust  will  be 
affiliated  with  the  Indenture  Trustee. 

10.  The  interests  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  ability  of  the  Subsidiary  to  sell 
beneficial  interests  in  each  Trust,  and 
there  will  not  be  a  conflict  of  interest 
between  the  Bondholders  and  the 
holders  of  the  beneficial  interests  for 
several  reason:  (a)  The  collateral  which 
initially  will  be  deposited  into  a  Trust 
and  will  be  pledged  to  secure  the  Bonds 
issued  by  such  Trust  will  not  be 
speculative  in  nature  becaue  it  will 
consist  solely  of  GNMA  certificates, 
FNMA  Certificates  or  FHLMC 
Certificates,  which  Agency  Certificates 
are  guaranteed  as  to  timely  payment  of 
interest  and  timely  or  ultimate  payment 
of  principal  by  each  respective  agency; 
(b)  the  Bonds  will  only  be  issued 
provided  an  independent  nationally 
recognized  statistical  rating  agency  has 
rated  such  Bonds  in  one  of  the  two 
highest  rating  categories:  which  by 
definition  means  that  the  capacity  of  the 
issuing  Trust  to  repay  principal  and 
interest  on  the  Bonds  is  vpry  Strong;  (c) 
the  Indenture  under  which  the  Bonds 
will  be  issued  subjects  the  collateral 
pledged  to  secure  the  Bonds,  all  income 
distributions  thereon  and  all  proceeds 
from  a  conversion,  voluntary  or 
involuntary,  of  any  such  collateral  to  a 
first  priority  perfected  security  interest 
in  the  name  of  the  Indenture  Trustee  on 
behalf  of  the  Bondholders;'  and  (d)  the 


'  The  Identure  further  specifically  provides  thai 
no  amounts  may  be  released  from  the  lien  of  the 
Indenture  to  be  remitted  to  the  issuing  Trust  (and 
any  owner  of  beneficial  interests  thereof)  until:  |i) 
The  Trustee  has  made  ihe  scheduled  payment  of 
principMl  and  interest  on  the  Bonds,  fiij  Ihe  Trustee 
has  received  all  fees  currently  owed  to  it.  (iii)  the 
firm  of  independent  accountants  has  received  all 
fees  owed  to  it  for  services  rendered  under  the 
Indenture  (iv)  to  the  extent  required  by  any 
supplemental  indentures  executed  in  connection 
with  the  issuance  of  the  Bonds,  deposits  have  been 
made  to  certain  reserve  funds  which  will  ultimately 
be  used  lo  make  payments  of  principal  and  interest 
on  the  Bonds  and  |v)  any  other  persons  have  been 
paid  the  amounts  due  them  as  operating  expenses  of 
the  Issuer.  Once  amounts  have  been  released  from 
the  lien  of  the  Indenture,  the  Owner  Trustee  under 


owners  of  the  beneficial  interests  will  be 
entitled  to  receive  current  distributions 
representing  the  residual  payments  on 
the  collateral  from  each  Trust  in 
accordance  with  the  terms  of  the 
applicable  Agreement,  which 
distributions  are  analogous  to  dividends 
payable  to  a  shareholder  of  a  corporate 
issuer  of  collateralized  mortgage 
obligations.  Furthermore,  unless  the 
Trust  elects  to  be  treated  as  a  "real 
estate  mortgage  investment  conduit" 
("REMIC")  under  the  Internal  Revenue 
Code  of  1986,  the  beneficial  interest 
owners  will  be  liable  for  the  expenses, 
taxes  and  other  liabilities  of  the  Trust 
(other  than  the  principal  and  interests 
on  the  Bonds)  to  the  extent  not 
previously  paid  from  the  Trust  estate. 
The  choice  of  the  form  of  issuer  for  the 
Bonds  and  the  identity  of  the  owners  of 
the  beneficial  interests  in  such  issuer, 
however,  will  not  alter  in  any  way  the 
payments  made  to  the  holders  of  such 
Bonds,  which  are  payments  governed  by 
an  Indenture  which  will  meet  the 
requirements  of  the  Trust  Indenture  Act 
of  1939. 

11.  Applicants  do  not  anticipate  that 
the  Trust  will  incur  any  additional 
expenses  if  the  Trust  elects  to  be  treated 
as  a  REMIC.  Should  the  Trust  make  such 
election,  the  expenses  of  the  Trust  will 
be  paid  from  the  Trust  estate  as  set  forth 
in  the  Agreement. 

12.  The  aggregate  interests  of  the 
owners  of  the  beneficial  interests  in  the 
collateral  and  the  expected  returns 
earned  by  such  owners  will  be  far  less 
than  the  aggregate  payments  made  to 
Bondholders.  Applicants  do  not  intend 
to  deposit  in  any  Trust  Agency 
Certificates  with  a  collateral  value 
which  exceeds  110%  of  the  aggregate 
principal  amount  of  the  related  Bonds. 

13.  Except  to  the  extent  permitted  by 
the  limited  right  to  substitute  collateral, 
it  will  not  be  possible  for  the  owners  of 
the  beneficial  interests  to  alter  the 
collateral  initially  deposited  into  a 
Trust,  and  in  no  event  will  such  right  to 
substitute  collateral  result  in  a 
diminution  in  the  value  or  quality  of 
such  collateral.  Although  it  is  possible 
that  any  collateral  substituted  for 
collateral  initially  deposited  into  a  Tnist 
may  have  a  different  prepayment 
experience  than  the  original  collateral, 
the  interests  of  the  Bondholders  will  not 
be  impaired  because:  (a)  The 
prepayment  experience  of  any  collateral 
will  be  determined  by  market  conditions 
beyond  the  control  of  the  owners  of  the 
beneficial  interests,  which  market 
conditions  are  likely  to  affect  all 


the  Agreement  is  entitled  to  reasonable 
compensation  out  of  such  amounts. 


i'>infi 


Federal  Refflster  /  Vol  S2,  No.  71  /  Tuesday.  April  14.  1987  /  Notices 


mortgage  certificates  of  simiilar 
payment  terms  and  maturities  in  a 
similar  fashion:  (b)  the  interests  of  the 
holders  of  the  beneficial  interests  are 
not  likely  to  be  greatly  different  from 
those  of  the  Bondholders  with  respect  to 
collateral  prepayment  experience:  and 
(c]  to  the  extent  that  it  may  be  possible 
for  the  owners  of  the  beneficial  interests 
to  cause  the  substitution  of  collateral 
that  has  a  different  prepayment 
experience  than  the  original  collateral, 
this  situation  is  no  different  for 
Bondholders  than  the  traditional 
collateralized  mortgage  obligation 
structure  where  bonds  are  issued  by  an 
entity  that  is  a  wholly-owned 
subsidiary.  Further,  due  to  the  fact  that 
there  usually  will  be  more  than  one 
owner  of  the  Trust  it  is  not  more  likely 
that  the  owners  will  be  able  to  agree  on 
any  desired  substitution  of  collateral 
than  if  there  were  a  single  owner  who 
could  unilaterally  decide  on  the  timing 
and  execution  of  the  substitution. 
14.  The  requested  exemption  is 
necessary  and  appropriate  in  the  public 
interest  because:  (a)  The  Trusts  and 
Subsidiary  should  not  be  deemed  to  be 
entities  to  which  the  provisions  of  the 
1940  Act  were  intended  to  be  applied; 
(b)  the  Trusts  and  Subsidiary  may  be 
unable  to  proceed  with  their  proposed 
activities  if  the  uncertainties  concerning 
the  applicability  of  the  1940  Act  are  not 
removed;  (c)  the  Trusts'  and 
Subsidiary's  activities  are  intended  to 
serve  a  recognized  and  critical  public 
need:  (dj  granting  of  the  requested  order 
will  be  consistent  with  the  protection  of 
investors  because  they  will  be  protected 
during  the  offering  and  sale  of  the  Bonds 
by  the  registration  or  exemption 
provisions  of  the  1933  Act  and  thereafter 
by  the  Indenture  Trustee  representing 
their  interests  under  the  Indenture;  and 
(e]  the  beneficial  interests  in  the  Trusts 
will  be  held  entirely  by  the  Subsidiary 
or  offered  only  to  a  limited  number  of 
sophisticated  institutional  investors 
through  private  placements. 

Applicants '  Conditions:  Applicants 
agree  that  if  an  order  is  granted  it  will 
be  expressly  conditioned  on  the 
following: 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act,  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act. 

2.  The  Bonds  will  be  "mortgage- 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  in  addition,  the 
Mortgage  Collateral  underlying  th  Bonds 
will  be  limited  to  GNMA  Certificates, 
FNMA  CerUficates.  or  FHLMC 
Certificates. 


3.  if  new  Agency  Certrflcates  are 
substituted,  the  substitute  certificates 
will:  (i)  Be  of  equal  or  better  quality  than 
the  collateral  replaced;  (ii)  have  similar 
payment  terms  and  cash  flow  as  the 
collaterel  replaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
collateral  replaced;  and  (iv)  meet  the 
conditions  set  forth  in  paragraphs  (2),  (4) 
and  (6).  In  addition,  new  collateral  may 
not  be  Substituted  for  more  than  40%  of 
the  aggregate  face  amount  of  the  Agency 
Certificates  initially  pledged  as 
Mortgage  Collateral.  In  not  event  may 
any  new  Mortgage  Collateral  be 
substituted  for  any  substitute  Mortgage 
Collateral. 

4.  All  Agency  Certificates,  funds, 
accounts  or  other  collateral  securing  a 
Series  of  Bonds  ("Collateral")  will  be 
held  by  an  Indenture  Trustee,  or  on 
behalf  of  an  Indenture  Trustee  by  an 
independent  custodian.  The  custodian 
may  not  be  an  affiliate  (as  the  term 
"affiliate"  is  defined  in  Rule  405  under 
the  1933  Act,  17  CFR  230.405)  of  the 
Applicants.  The  Indenture  Trustee  will 
be  provided  with  a  first  priority 
perfected  security  or  lien  interest  in  and 
to  all  Collateral. 

5.  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiliated  with  the  Applicants. 
The  Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

6.  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the 
Issuers  and,  in  addition,  will  report  on 
whether  the  anticipated  payments  of 
principal  and  interest  on  the  Mortgage 
Collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  indenture 
Trustee. 

7.  In  addition,  the  above 
representations  regarding  the  equity 
interests  (and  more  fully  described  in 
the  application)  and  variable  or  floating 
rate  Bonds  will  be  express  conditions  to 
the  requested  order. 

For  (he  Commission,  by  the  Dtvision  of 
Investment  Management,  under  delegated 
authority. 
Joaatlwii  C.  Katz. 
Secretory. 
|FR  Doc  87-6311  Filed  4-13-67:  8:45  am) 

MLLINQ  CODE  MnO-01-« 


DEPARTMENT  OF  STATE 

(Public  Notice  CM-e/1064] 

Study  Group  7  of  the  U^.  Organiiation 
for  th«  International  Radio 
Consultative  Committee  (COIR); 
Meeting      1 

The  Department  of  State  announces 
that  Study  Group  7  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  May  6, 1987  at  the  U.S.  Naval 
Observatory,  Room  300,  Building  52, 
34th  and  Massachusetts  Avenue,  NW.. 
Washington,  DC.  The  meeting  will  begin 
at  9:00  a.m. 

Study  Group  7  deals  with  time-signal 
services  by  means  of 
radiocommonications.  The  purpose  of 
the  meeting  is  to  review  preparations  for 
the  international  meeting  of  Study 
Group  7  in  the  Spring  of  1988. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Requests  for  further 
infonnation  should  be  directed  to  Mr. 
Richard  Shrum.  State  Department. 
Washington.  DC  20520  (telephone  (202) 
647-2592). 

Dated:  April  1, 1987. 
Richard  E.  Sliruin. 

Chairman.  US.  CCIR  National  Committee. 
[FR  Doc.  67-6297  Filed  4-13-87;  6:45  am] 

BILUNG  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORATION 

Federal  Railroad  Administration 

[BS-Ap-No.  25881 

Southern  Railway  System;  Public 
Hearing 

The  Southern  Railway  System  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  proposed  discontinuance  of  the 
traffic  control  and  automatic  block 
signal  systems  between  Edgewood, 
Georgia  and  Lee,  Georgia.  This 
proceeding  is  identified  as  FRA  Block 
Signal  Application  No.  2588. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  May  28,  1987. 
in  Room  B-15-A  of  the  Federal  Building 
and  Court  House  at  475  Mulberry  Street 
in  Macon.  Georgia. 

The  hearing  will  be  an  informal  one, 
and  will  be  conducted  in  accordance 
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with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 
The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC,  on  April  7, 1987. 
J.  W.  Walsh. 

Associate  Administrator  for  Safely. 
[FR  Doc.  87-8317  Filed  4-13-87;  8:45  am) 

BILLING  CODE  4»1(M>6-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP86-07;  Notice  2] 

Wayne  Corp;  Grant  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
Wayne  Corporation,  of  Richmond. 
Indiana,  to  be  exempt  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CFR 
571.205,  Motor  Vehicle  Safety  Standard 
No.  205,  Glazing  Materials.  The  basis  of 
the  grant  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  the  petition  was  published 
on  June  25. 1986,  and  an  opportunity 
afforded  for  comment  (51  FR  23179). 

Standard  No.  205  requires  prime 
glazing  manufacturers  to  certify  each 
piece  of  glazing  to  which  the  standard 
applies  by  the  following  markings: 

a.  The  symbol  "DOT'  and  the 
manufacturer's  code  mark  which  is 
assigned  by  the  National  Highway 
Traffic  Safety  Administration, 

b.  The  words  "American  National 
Standard"  or  the  characters  "AS" 
followed  by  a  number  which  designates 
the  item  of  glazing  in  accordance  with 
Standard  No.  205  and  ANSI  Z-28,  and, 

c.  The  manufacturer's  glazing  model 
number. 


Size  and  legibility  requirements  are 
also  specified  in  Standard  No.  205  and 
ANSI  Z-26.  Location  of  the  certification 
marking  is  not  specified,  and  the 
manufacturer  may  provide  additional 
information  on  the  glazing,  if  desired. 

The  petitioner  stated  that  between 
April  1, 1985,  and  March  14. 1986. 
approximately  2.324  Lifeguard  model 
buses  were  equipped  with  driver  side 
windows  which  were  not  marked  in 
accordance  with  Standard  No.  205. 

The  petitioner  also  stated  that 
between  July  1, 1985,  and  March  1, 1986. 
the  driver  side  windows  of 
approximately  223  Lifeguard  model 
buses  were  not  marked  in  accordance 
with  section  6  of  Standard  No.  205.  The 
driver  side  windows  were  marked  in 
accordance  with  ANSI  Z97-1  (Safety 
Performance  Specifications  and 
Methods  of  Tests  for  Safety  Glazing 
Material  Used  in  Buildings).  Markings 
in  accordance  with  an  architectural 
glazing  code  are  not  consistent  with 
markings  for  automotive  glazing,  as 
specified  by  Standard  No.  205. 

A  summary  of  the  glazing  affected  in 
presented  in  the  following  table: 


No  0» 

life- 
guard 

tAafkmg  actuaiy 

Standard 

model 

LocsUon 

used  by  Wayne 

buses 

KV 

CorporMon 

mailung 

volved 

2,324 

Drtvwslde 

Fas  tamp 

windows. 

Solid  tamparad 

AS-3  M3 

AS-2M3 

DOT  296 

DOT  296 

223 

Dcivef  side 

Guardiwi 

windows. 

Charteton.  W. 
ANSI  Z971  1984 

SGCC  933/18  v.. . 

AS-2M3 

16CRF  120  11 

DOT  22 

CGS8  12-GP-1. 

85  6202 

igeiA. 

The  Wayne  Corporation  reported  that 
both  the  Fas  Temp  Glass  and  the 
Guardian  Glass  meet  all  other 
requirements  of  Standard  No.  205  and 
ANSI  Z26.1,  Item  2. 

Thus,  although  the  windows  were 
improperly  marked,  petitioner  claims 
that  the  glazing  in  all  other  respects 
complies  with  the  requirements  AS-2 
glazing  which  is  permitted  for  these 
locations. 

No  comments  were  received  on  the 
petition. 

The  stated  purposes  of  Standard  No. 
205  are  to  reduce  injuries  resulting  from 
impact  on  glazing  surfaces,  to  ensure  a 
necessary  degree  of  transparency  for 
driver  visibility,  and  to  minimize  the 
possibility  of  occupancy  being  thrown 
vehicle  windows  in  collisions.  The 
noncompliance  reported  by  the 


petitioner  have  no  effect  upon  the  ability 
of  the  glazing  to  meet  the  purposes  of 
the  standard.  Though  improper  labelling 
can  have  an  impact  upon  State  vehicle 
inspections,  the  petitioner  has  received 
no  complaints  of  vehicle  rejection. 

Accordingly,  the  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

(Sec.  102.  Pub.  L  93-492,  88  Stat.  1470  (15 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  501.8) 

Issued  on:  April  7. 1987. 
Bany  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  87-8230  Filed  4-13-87:  8:45  am) 

BtLUNQ  COOC  4«1&-$»-M 


Urban  Mass  Transportation 
Administration 

UMTA  Section  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
action:  Notice. 

summary:  Public  Law  9»-500  signed  into 
law  by  President  Reagan  on  October  18. 
1986,  contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 
each  time  a  grant  is  obligated  pursuant 
to  sections  3  and  9  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Fleischman,  Chief.  Resource 
Management  Division.  (202)  366-2053. 
400  Seventh  Street,  SW..  Washington. 
DC  20590. 

SUPPLEMENT ARY  INFORMATION:  The 
section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  Section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  Pub.  L  99-500,  UMTA  reports  the 
following  grant  information: 
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SeCTION  3  Graintts 

Transit  property 

Grant  numt>er 

Grant  amount  (doUars) 

Date  ot>ligated 

Port  Authority  of  ANegherty  County  (Pittslwrgh.  PA) J 

PA-03-0095-1 4 , 

3,550.702 

3-4-87 

1 

Section  9  Grants 

Transit  property 


Grant  number 


Grant  amourtt  (doUars) 


Date  otiiigated 


Greater  Hartford  Transit  DistrJct  (Hartford,  CT) 

Greater  Hartford  Transit  Dtstrict  (Hartford,  CT)  .„ 

Greater  Hartford  Transit  District  (Hartford,  CT) j. 

Merrimack  Valley  Regional  Transit  Authority  (Lawrence/ 

Haverhill.  MA). 
Connecticut  Department  of  Transportation  (Hartford,  CT)...a 

Brockton  Area  Transit  Auttiority  (Brockton,  MA) , 

MassactHJsetts  Bay  Transportation  Authority  (Boston.  MA). 
Greater  Attletwro-Taunton  Regional  Transit  Authority  (At- 

tlelxKO,  MA). 
Merrimack  Valley  Regional  Transit  Authority  (Lawrence/ 

Haverhill,  MA). 
Lewiston-AutMjrn    Transit    Committee    (Lewiston-Aubum, 

ME). 

Milford  Transit  Distnct  (Milford,  CT) _..„ 

Greater  Bridgeport  Transit  District  (Bridgeport,  CT) 

City  of  Stamford  (Stamford,  CT) 

Connecticut  Department  of  Transportation  (Corm  State- 
wide. CT). 

Norwalk  Transit  District  (Norwalk,  CT) 

Greater  New  Haven  Transit  District  (New  Have,  CT) 

New  Jersey  Transit  Corporation  (t^tewarK  NJ) , 

Onortdaga  County  Department  of  Eco(x>mic  Development 

(Syracuse,  NY). 
Rochester-Genesee    Regional    Transportation    Authority 

(Rochester,  NY). 

Niagara  Frontier  Transportation  Authority  (Buffalo,  NY) 

Oty  of  Long  Beach  (Long  Beach,  NY) _ 

Greater  Glens  Falls  Transit  System  (Glens  Fatts,  NY) 

Utica  Trar>sit  Authority  (Uttca.  New  York) „ 

Washington  Metropolitan  Area  Transit  Authority  (Washing- 
ton, DC). 

State  Railroad  Administratjon,  Maryland  Dept.  of  Transpor- 
tation (Baltimore,  MD). 

Charlotte  Transit  System  (Chartotte.  NC)._ , 

Winston-Salem  Transit  Authonty  (Winston-Salem.  NC) 

Delaware  River  Port  Authority  (Camden,  NJ) 

Westmoreland  County  Transit  Authority  (Greensborg,  PA)... 

Cambria  County  Transit  Auttiority  (Johnstown.  PA) 

Bnstol  Tennessee  Transit  (Bristol,  TN) 

Tidewater   Transportation   District  Commission   (Norfolk, 
VA).  ] 

Greater  Roanoke  Transit  Company  (Roanoke,  VA) ] 

Kanawha     Valley     Regional     Transportation     Authority 
(Charleston,  WV). 

Birmingham-Jefferson  County  Transit  Authority  (Sirming- 
ham,  AL). 

Birmingham-Jefferson  County  Transit  Authority  (Birming 
ham.  AL). 

City  of  Montgomery  (Montgomery,  AL) 

Broward  County  Board  of  County  Cofnmissioners  (Ft.  Lau- 
derdale, FL). 

Metropolitan  Dade  County  (Miami.  FL) 

Sarasota  County  Transit  Authonty  (Sarasota,  FL) _ 

Pinellas  Suncoast  Transit  Auttx)rity  (Clearwater,  FL) 

HlllstKXOugh  Area  Regior^al  Transit  Authonty  (Tampa,  FL)._ 

Palm  Beach  County  Transit  Authority  (W.  Palm  Beach,  FL). 

Metropolitan  Atlanta  Rapid  Transit  Authority  (Atlanta,  GA)... 

Mississippi  County  Transit  Authority  (Gulfport.  MS) 

Gulf  Regional  Planning  Commission  (Gulfport,  MS) _ 

Bkxjmington  Public  Transportation  Corporation  (Bk>oming> 
ton,  IN). 


CT-90-X087 

CT-90-X056-02 . 
CT-90-X079-01 . 
MA-90-X064 


CT-90-X088 

MA-90-X067 

MA-90-X060-02.. 
MA-90-X066 


MA-90-X049-03. 

ME-90-X029 

CT-90-X091 

CT-90-X090 „. 

CT-90-X092 „.. 

CT-90-X085 

CT-90-X076-01  . 

CT-90-X086 

NJ-90-X021-01 .. 
NY-90-X103 


NY-90-X108. 


NY-90-X104 

NY-90-X106 

NY-90-X101-01. 

NY-90-X105 

DC-90-X008 


MD-90-X026.. 


NC-90-X057-01 . 

NC-9G-X059 

NJ-90-X022 

PA-90-X116 

PA-90-X117 

TN-90-X048 

VA-90-X033-02 . 

VA-90-X019-01 . 
WV-9O-X020 


AL-90-X021 . 


AL-90-X009-01 . 


AL-90-X020. 
FL-90-X084 . 


FL-90-X085 ... 
FL-90-X066... 
FL-90-X080 ... 
FL-90-X083... 
FL-90-X087 ... 
GA-90-X035.. 
MS-90-X014.. 
MS-90-X013.. 
IN-90-X087.... 


1,24»,000 

302,000 

56.000 

949381 

1,516.172 

1.463,485 

12,260.020 

1,009,000 

$.631 

139,241 

61,047 

410,000 

111,123 

9.296.737 

7,300 

879,000 

63,921,600 

217,126 

6,164,980 

9.282.569 

99.885 

451 ,200 

720,636 

17,819,744 

3,551,430 

286,000 
2.066.528 
3,006.821 

733.445 

538.309 
97.060 

440,000 

1,236,800 
1,075.000 

S,63Q,440 

300,520 

1,798,709 
8,151,570 

20.469,217 

733.650 

28,108 

4,770,471 

2,510,196 

19,523,100 

1,790,240 

80,000 

493,481 


3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 

3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 

3-20-87 

3-20-87 

3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
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Section  9  Grants— Continued 


Transit  property 


Soutt)  Bend  Public  Transportation  Corporation  (South 
Bend.  IN). 

Metropolitan  Evansville  Transit  System  (Evansville,  IN) 

Muncie  Public  Transportation  Corporation  (Muncie,  IN) 

Indianapolis  Public  Transportation  Corporation  (Indianapo- 
lis, IN). 

The  Window  (Goshen,  IN) _ 

City  of  Anderson  (Anderson,  IN) 

Ann  Arbor  Transportation  Aothority  tAnn  Artx>r,  Ml) 

Mass  Transportation  Authority  (Flir>t,  Ml) 

Battle  Creek  Transit  (Battle  CfeeJt,  Ml) _ 

Jackson  Transportation  Authofily  (Jackson,  Ml) 

Ntles  Dial-A-Ride  (Niles,  Ml) 

MeUopolitan  Transit  Commissioo  (Minneapolis,  MN) 

Duluth  Transit  Authority  (Dukrth,  MN) 

Metropolitan  Transit  Commission  (Minneapolis,  MN) 

St  Cloud  Metropolitan  Transit  Commission  (St.  Cloud. 
MN). 

Toledo  Area  Regional  Transit  Authority  (Toledo,  OH) 

Canton  Regional  Transit  Authority  (Canton,  OH) 

Greater  Cleveland  Regional  Transit  Authority  (Cleveland, 
OH). 

Greater  Cleveland  Regional  Transportation  Auttwwity 
(Cleveland,  OH). 

Greater  Cleveland  Regional  Transit  Authority  (ClevelarKl, 
OH). 

Greater  Cleveland  Regional  Transit  Authority  (Cleveland, 
OH). 

City  of  Chippewa  Falls  (Chippewa  Falls,  Wl) 

Green  Bay  Transit  (Green  Bay,  Wt) 

Valley  Transit  (Appleton,  Wl) 

City  of  Superior  (Supenor,  Wl) 

Jefferson  Pansh  (Jefferson  Parish,  LA) 

Capitol  Transportation  Corporation  (Baton  Rouge,  LA) 

Capital  Region  Planning  Conrmiisison  (Baton  Rouge,  LA) 

City  of  Las  Cruces  (Las  Cruces,  NM) 

Central  Oklahoma  Transportation  &  Parking  Authority 
(Oklahoma  City,  OK). 

City  0*  San  Angelo  (San  Angeto,  TX) 

City  of  Sherman  (Sherman,  TX) 

Texoma  Regional  Planning  Commisskjn  (Sherman,  TX) 

City  of  Sherman  (Sherman,  TX) 

Regional  Transportation  Autt>ority  (Corpuis  Christi.  TX) 

City  of  Denison  (Denison,  TX) 

City  of  Howe  (Howe,  TX) 

VIA  Metropolitan  Transit  (San  Antonio,  TX) 

University  of  Iowa  (Iowa  Qty,  lA) 

Metropolitan  Transit  Authority  of  Black  Hawk  County  (Wa- 
terloo, lA). 

Des  Moines  Metropolitan  Transit  Authority  (Des  Moines, 
lA). 

City  of  Dubuque-Keyline  (Dubuque,  lA) 

Iowa  City  Transit  (Iowa  City,  lA) 

Coralville  Transit  (Ck)ralville,  lA) 

University  of  Iowa  (Iowa  City.  lA) 

Hock  Island  (bounty  Metropolitan  Mass  Transit  District 
(Quad  Cities,  IL). 

Wichita  Metropolitan  Transit  Authority  (Wichita,  KS) 

Columbia  Area  Transit  System  (Columbia,  MO) 

Bi-State  Develoment  Agency  (St.  Louis,  MO) 

Columbia  Area  Transit  System  (Columbia,  MO) 

Transit  Authority  of  the  City  of  Omaha  (Omaha,  NE) 

Lincoln  Transportation  System  (Lincoln,  NE) 

Regional  Transportation  District  (Denver,  CO) , 

Regional  Transportation  District  (Denver,  CO) 

Regional  Transportation  District  (Denver,  CO) 

City  of  Greeley  (Greeley,  CO) 

City  of  Fort  Collins  (Fort  Collins,  CO) 

City  of  Colorado  Springs  (Cok>rado  Springs,  CO) 

Mesa  County  (Grand  Junction,  CO) „ , 


Grant  numt)er 


IN-90-X090. 


IN-90-X084 

IN-90-X065-01.... 
IN-90-X089 


IN-90-X088 

IN-90-X082 

MI-90-X069 

MI-90-X076 

MI-90-X078 

Mi-90-X077 

MI-90-X080 

MN-90-X026 

MN-90-X022 

MN-90-X020-01  . 
MN-90-X023.. 


OH-90-X074... 
OH-90-X076... 
OH-90-X073... 


OH-90-X0  73-01 . 
OH-90-X077 


OH-90-X078. 


WI-90-X069.. 
WI-90-X070.. 
WI-90-X067.. 
WI-90-X068.. 
LA-90-X064.. 
LA-9O-X057.. 
LA-9O-X063.. 
NM-9O-X014. 
OK-90-X017. 


TX-9O-X085 

TX-90-X086 

TX-90-X090 

TX-90-X088 

TX-90-X082 

TX-90-X083 

TX-90-X089 

TX-90-X062-01. 

IA-90-X068 

IA-90-X069 


IA-90-X054-01 . 

IA-90-X052-01 . 

IA-90-X065 

IA-90-X066 

IA-90-X067 

IL-90-X093  


KS-90-X021 

MO-90-X037 

MO-90-X03e 

MO-90-X031-01 

NE-90-X013 

NE-90-X014 

CO-90-X020 

CO-90-X026 

CO-90-X028 

CO-90-X032 

CO-90-X031 

CO-90-X030 

CO-90-X029 


Grant  amount  (dollars) 


1.367.229 

1.025,434 

224.124 

5,318,207 

153,520 

532.100 

2,108,632 

2,202,400 

386.389 

636.390 

201.340 

20.174.097 

762,000 

9.113,724 

446.396 

3.339.866 
1.350.302 
4.538,301 

1.230.019 

10.868.764 

8.491.589 

51.775 

988.892 

1,319.882 

133.182 

1.727.260 

1,853,588 

40,000 

300,000 

640,000 

219,196 

3,461 

33,066 

56,270 

758.838 

10.515 

12.140 

7.601,676 

12,000 

156.640 

1,285.185 

287.642 

179,178 

43.133 

60.528 

714.,134 

1,538.690 

273.919 

11,271,011 

32,407 

3,850,521 
971.722 
470,088 

7,161.766 

4.848,240 
248,032 
412,747 

2,073,966 
238,592 


Date  obligated 


3-20-87 

3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 

4-1-87 

3-20-87 

3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
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Section  9  Grants— Continued 


Transit  property 


City  of  Puet))o  (Pueblo.  CX)) 

Regional  TransportatKjn  District  (Denver,  CO) 

City  of  Pueblo  (Pueblo,  CO) 

City  of  Moorehead  (Moortiead,  MN) 

City  of  East  Grand  Forks  (East  Grand  Forks.  MN) 

City  of  Fargo  (Fargo,  ND) 

Utah  Transit  Auttiority  (Salt  Lake  City,  UT) 

Utah  Transit  Authority  (Salt  Lake  City,  UT) 

Golden  Empire  Transit  District  (Bakersfield,  CA) 

City  of  Fresno  (Fresrw.  CA) 

City  of  Phoenix  Public  Transit  Department  (Phoenix,  AZ 

City  of  Phoenix  Public  Transit  Department  (Phoenix.  AZ  . 

City  of  Tucson  (Tucson,  AZ) 

City  of  Redondo  Beach  (Redondo  Beach,  CA) ,.... 

San  Francisco  Publk:  Utilities  (Commission  (San  Francisco, 
CA). 

Riverside  Transit  Agency  (Riverside,  CA) 

Bay  Area  Rapid  Transit  District  (San  Francisco,  CA) 

Southern  California  Rapid  Transit  District  (Los  Angeles, 
CA). 

Metropolitan  Transit  Development  Board  (San  Diego,  CA) . 

Stockton  Metropolitan  Area  Transit  District  (Stockton.  CA). 

Monterey-Salinas  Transit  (Monterey,  CA) 

Metropolitan  Transit  Development  Board  (San  Diego.  CA) . 

City  of  San  Juan  C^istrano  (San  Juan  Capistrano,  CA) 

Vallejo  Transit  (Vallejo,  CA) 

Orange  County  Transit  District  (Garden  Grove,  CA) 

City  of  Napa  (Napa,  CA) 

Riverside  Transit  Agency  (Riverside,  CA) 

Santa  Rosa  Transit  (Santa  Rosa,  CA) 

Central  Contra  Costa  Transit  Authority  (Concord,  CA).... 

GokJen  Gate  Bridge,  Highway,  and  Transportation  District 
(San  Francisco,  CA). 

Bay  Area  Rapid  Transit  District  (San  Francisco,  CA) 

California  Department  of  Transportation  (San  Francisco. 
CA). 

Santa  Clara  County  Transit  District  (San  Jose,  CA) 

San  Mateo  County  Transit  District  (San  Francisco,  CA).. 

Bay  Area  Rapid  Transit  District  (Antioch.  CA) 

City  of  Corona  (Corona,  CA) 

City  of  Simi  Valley  (Simi  Valley,  CA) 

City  of  Fairfield  (Fairfield,  CA) 

City  of  Simi  Valley  (Simi  Valley,  CA) 

City  of  Boise  (Boise,  ID) 

Rogue  Valley  Transportation  District  (Medford,  OR) 

Snohomish  County  Transportation  Authority  (Everett.  W^) 

Pierce  (County  (Tacoma,  WA) 

Ben  Franklin  Transit  (Richland,  WA) 

Clark  County  Public  Transportation  Benefit  Area  (Vancou- 
ver, WA). 


Grant  number 


Issued  by:  April  9, 1987. 
Ralph  L  Stanley. 
Administrator. 
(PR  Doc.  87-«252  Filed  4-13-87;  8:45  am] 

BilUNO  CODE  4910-S7-M 


CO-90-X027 

(X)-90-X018-01, 
CO-90-X023-01 . 

MN-90-X025 

MN-90-X024 

ND-90-X012 

UT-90-X005-02 . 

UT-90-X008 

CA-90-X218 

CA-90-X217 

AZ-90-X015 

AZ-90-X016 

AZ-90-X011 

CA-90-X227 

CA-90-X223 

CA-90-X221 

CA-90-X038-04 , 
CA-90-X222 

CA-90-X214 

CA-90-X228 

CA-90-X219 

CA-90-X1 10-01. 

CA-90-X209 

CA-90-X236  

CA-90-X224 

CA-90-X237 

CA-90-X220 

CA-90-X238 

CA-90-X230 

CA-90-X239  

CA-90-X232 

CA-90-X233 

CA-90-X234  

CA-90-X235 

CA-90-X225 

CA-90-X229 

CA-90-X151 

CA-90-X241  

CA-90-X240 

ID-90-X013 

OR-90-X022 

WA-90-X069 

WA-90-X025-03 
WA-90-X066-01 
WA-90-X068 


Grant  amount  (dollars) 


408,070 

1.435,023 

43.643 

485.787 
51,750 

489.145 

504,000 
6,256.240 
1.119,620 
2.873.198 

400,000 
8,696.842 
1.927,823 

560,000 
36.662,300 

1.252,800 
11.904,000 
88.819,313 

6.288.750 

2.902,680 

2,173,036 

11,334.000 

1,800.000 

693,242 

19,349,200 

810,150 

367,443 

350,000 

2.895,085 

10.938,349 

468,848 
651,048 

6,828,287 

3.235,607 

a475.792 

1113,000 

696,740 

828.860 

817,750 

23.600 

380,741 

75.000 

194,400 

1.610.200 

967,887 


Date  obligated 


3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-67 
3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 

3-20-87 
3-20-87 

3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 
3-20-87 


12111 


Sunshine  Act  Meetings 


Federal    Register 

Vol.  52.  No.  71 
Tuesday,  April  14,  1987 


This  section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  ttie  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


AFRICAN  DEVELOPMENT  FOUNDATION 
time;  2;00  p.m. 

PLACE:  1625  Massachusetts  Avenue, 

NW.,  Suite  600,  Washington,  DC  20036. 

DATE:  08  May  1987. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Chairman's  Report— Dr.  William  F.  Pickard 

2.  Program  Committee  Report — Dr.  Patsy  B. 

Blackshear 

3.  President's  Report — Mr.  Leonard  H. 

Robinson,  Jr. 

4.  Other  Business 

CONTACT  PERSON  FOR  MORE 
information:  Ms.  Janis  McCoUim  (673- 
3916). 

Leonard  H.  Robinson,  Jr., 

President. 

(FR  87-8341  Filed  4-10-87;  11:55  am] 

BILLING  CODE  611$-01-M 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday. 
April  20, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21th  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  employee  salary 
structure  adjustments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  and  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  ihe  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  10, 1987. 
WUUam  W.  WUes. 
Secretary  of  the  Board 
[FR  Doc.  87-8442  Filed  4-10-67;  3:30  pm] 

BILLING  COOE  6210-01-M 


INTERNATIONAL  TRADE  COMMISSION 

(USITC  SE-87-15) 

TIME  AND  date;  Tuesday,  April  21. 1987 
at  10:00  a.m. 

PLACE;  Room  117.  701  E  Street.  NW.. 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

Method  of  making  plastic  film  with  profiles 
and  opening  means  for  bags;  and  bags 
with  colorline  trademark  (Docket 
Number  1385). 

5.  Inv.  731-TA-335  (F)  (Tubeless  steel  disc 

wheels  from  Brazil) — briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason. 

Secretary 
April  9, 1987. 

[FR  Doc.  87-8428  Filed  4-10-87;  3:02  pm] 

BILLING  CODE  7020-02-M 

NUCLEAR  REGULATORY  COMMISSION 
date:  Weeks  of  April  13.  20.  27.  and 
May  4. 1987. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street,  NW..  Washington. 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  April  13 

Wednesday,  April  15 
10:00  a.m. 
Briefing  by  Office  of  the  Special  Projects 
(Public  Meeting) 
2:00  p.m. 
Briefing  by  DOE  on  the  TMI-2  Core 
Examination  Program  (Public  Meeting) 

Thursday,  April  16 
11:00  a.m. 
Periodic  Meeting  with  the  Advisory  Panel 
for  the  Decontamination  of  TMI-2  (Public 
Meeting) 
2:30  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2.  5.  6,  &  7) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meefing) 
a.  Revision  to  NRC  Policy  Statement, 
"Guidelines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programs" 


Week  of  April  29— Tentative 

Thursday.  .April  'J3 
4:00  p.m. 
Affirmation /Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  April  27 — Tentative 
Thursday,  April  30 
2:00  p.m. 
Briefing  on  Advanced  Boiling  Water 
Reactor  Review  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  4 — Tentative 

Wednesday,  May  6 
2:00  p.m. 
Discussion  of  Management-Organization 

and  Internal  Personnel  Matters  (Closed — 

Ex.  2  &  6) 

Thursday.  May  7 

2:00  p.m. 
Briefing  on  State  of  the  Nuclear  Industry 
(Public  Meeting) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  DiscuSSion  of 

Pending  Investigations  scheduled  for 
April  8,  cancelled. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  (202]  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker. 

Office  of  the  Secretary. 

April  9,  1987. 

[FR  Doc.  87-8426  Filed  4-10-^7;  2:30  pm] 

BILLING  COOE  75M-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Vote  To  Close  Meeting 

At  its  meeting  on  April  6, 1987.  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meefing 
scheduled  for  May  4. 1987.  in 
Washington.  DC.  The  meeting  will 
concern  consideration  of  possible  future 
mail  rate  increases. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Griesemer,  McConnell, 
McKean.  Nevin.  Peters.  Ryan  and 
Setrakian;  Postmaster  General  Tisch; 
Deputy  Postmaster  General  Coughlin, 
Secretary  to  the  Board  Harris;  and 
General  Counsel  Cox. 
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The  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  title  5,  United 
States  Code,  and  section  7.3(c)  of  title 
39,  Code  of  Federal  Regulations, 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act,  (5 
U.S.C.  552b(b)).  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  chapter  36  of  title  39 
(having  to  do  with  postal  ratemaking, 
mail  classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(4)  of 
title  39.  United  States  Code.  The  Board 
also  determined  that  pursuant  to  section 


552b(cKlO)  of  title  5.  United  States  Code, 
and  section  7.3(j)  of  title  39.  Code  of 
Federal  Regulations,  the  discussion  is 
exempt  because  it  is  likely  to 
specifically  concern  the  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  or  the  litigation  of  a 
particular  case  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  this  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  title  5.  United  States  Code,  and 


section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3)  and  (10)  of  title  5  and  section 
410(c)(4)  of  title  39,  United  States  Code, 
and  section  7.3  (c)  and  (j)  of  title  39, 
Code  of  Federal  Regulations. 
David  F.  Harris, 
Secretary. 
jFR  Doc.  87-8425  Filed  4-10-87;  2:29  pm| 

BILLING  CODE  7710-12-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  IMotice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  ttie  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


COMMISSION  ON  EDUCATION  OF  THE 
DEAF 

Educational  Programs;  Inquiry 

Correction 

In  notice  document  87-7255  beginning 
on  page  10722  in  the  issue  of  Thursday, 
April  2. 1987,  make  the  following 
corrections: 

1.  On  page  10722,  in  the  first  column, 
under  DATE,  in  the  second  line, 
"response,  should"  should  read 
"responses  should". 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  first  line,  "questions  are  meant" 
should  read  "questions  are  not  meant". 

BILUNG  CODE  tSOS-01-O 

FEDERAL  HOME  LOAN  BANK  BOARD 

Prices  for  Federal  Home  Loan  Bartk 
Services 

Correction 

In  notice  document  87-6727  beginning 
on  page  10137  in  the  issue  of  Monday, 
March  30. 1987 .  make  the  following 
corrections: 
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1.  On  page  10156.  at  the  bottom  of  the 
page,  footnotes  1  and  2  should  be 
removed  and  footnote  3  should  be 
designated  footnote  1. 

2.  On  page  10157.  in  the  second  table, 
the  heading  for  the  left  column  should 
read  "Other  Fees  at  the  Four  Regional 


Processing  Centers".  "Regional 
Processing  Centers:"  should  be  removed 
from  the  first  hne  under  that  heading. 

3.  On  page  10160.  following  the 
"[Deposit  Processing  Fees)"  table,  three 
tables  were  omitted.  They  should  read 
as  follows: 


Coin  and  currency  services  fees 


Preparation  and  Handling  Fees: 
Delivery  ($5.00  minimum): 

Coin  (per  roll) _ 

Cun-erK:y  (per  strap) ...._ !«"Z."!!.".""."."IZ!."." 

Deposit  (S5.00  minitTwm): 

Coin  (per  t)ag) 

Currency  (per  strap) !.!!!!™!!"!!!!!!!! 

Emergency  Orders  (additional  per  hour) „ '.'!!III!!!"!..""I!.".""!! 

Security  Charge  (per  $1000  delivered  or  deposited) Z^"ZZZZZZ^Z^Z^. 

Delivery  Charges  (A  one-way  transfer  charge  plus  $.50  per  bag  of  coin  and /or 
cun-ency  picked  up  or  delivered): 

Dallas,  El  Paso,  Houston  or  San  Antonio  Delivery 

All  other  Dallas  and  Houston  Processing  Center  Deliveries  ($15.00 
minimum)  (per  mile  between  Federal  Reserve  City  and  delivery  point) 

Little  Rock  Center  Deliveries 

New  Orieans  Oty  Delivery  (one-way)  „ !....!."."!!!!!!"!!!!!..".".!!."!!! 

AH  other  New  Orieans  Center  Deliveries  (per  round  trip  from  f^ 
Orieans  based  on  Louisiana  tariffs)  ..„ 


Registered  Mail 

Delay  of  Arnrwred  Carrier  (per  fifteen  (15)  minute  interval  or  fraction  tt>ereof)" 


$.10 
.50 

.75 

.65 

75.00 

.18 


15.00 

.12 

O 
15.00 

40.00- 
75.00 
(1 
18.00 


■Can  FHLBank  tor  pnc«  quota. 
'Actual  pottage  cost 


Automated  clearing  house  (ACH)  processing  fees 


Set-Up  Fees: 

ACH  Standard  Format 

f»*on-Standard  Fomiat „ „., 

Origination  Fees: 

ACH  Standard  Format  (per  tape) 

l^n-Standard  Format  [pet  tape) 

Transaction  Fees  ($50.00  mtntmum  per  month): 

Receiving  Debrts/Credits  (per  item) _.... 

Originating  Debits/Credits  (per  item) 

Manual  Return  Item  Advice  (per  item) 

Format  Changes  (per  change)...;;;;^. 


$50.00 
500.00 

15.00 
30.00 

.10 

.10 

4.00 

500,00 


BEST  COPY  AVAILABLF 
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Additional  correspondent  services 


Reserve  Pass-Through  Services  ... 
Settlement  Services: 

NOW  Processing  Customers.. 

All  Others  (per  month) 


(') 

O 
$50.00 


'No  Charge 

4.  On  the  same  page,  in  the  second 
table  for  District  10.  make  the  following 
corrections: 

a.  The  heading  to  the  table  should 
read  "(Deposit  Processing]". 

b.  In  the  fourth  column.  'Topeka"  was 
misspelled. 

c.  Under  the  "Processing  fees" 
column,  remove  "Deposit  Processing:". 

For  a  Federal  Home  Loan  Bank  Board 
correction  to  this  document,  see  the 
Notices  Section  of  this  issue. 

BILUNG  COOE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  357 
[Docket  Na  82N-0168] 

Benign  Prostatic  Hypertrophy  Drug 
Products  For  Over-the-Counter  Human 
Use;  Proposed  Rulemaking 

Correction 

In  proposed  rule  document  87-3570 
beginning  on  page  5406  in  the  issue  of 


Friday,  February  20, 1987,  make  the 
following  corrections: 

1.  On  page  5406,  in  the  third  column, 
in  the  first  paragraph,  in  the  12th  line, 
"nonmonograph"  should  read 
"monograph".  In  the  14th  line, 
"monograpk"  should  read 
"nonmonograph". 

2.  On  page  5407,  in  the  second  column, 
in  the  second  complete  paragraph,  in  the 
third  line  from  the  bottom,  "to"  should 
read  "of. 

BIUJNO  CODE  1SOS41-0 


Tuesday 
April  14,  1987 


Part  II 


Department  of  Labi 


•■■\   r- 


Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Revision  of  Telecommunications  Training 
Records;  Proposed  Rulemaking 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adrninlstration 

29  CFR  Part  1910 
(Oocfcet  Na  S-020B] 

Revision  of  Telecommunications 
Training  Records 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Proposed  rulemaking. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  the  recordkeeping 
requirement  contained  in  the  training 
portion  of  the  Telecommunications 
Standard  (29  CFR  1910.268(c)).  in  order 
to  minimize  the  paperwork  burdens 
imposed  on  employers  and  to  clarify 
what  information  is  required.  This 
proposed  rule  would  eliminate  the 
rquirement  that  the  employer  prepare  a 
written  description  of  the  training 
program.  It  would  also  revise  the 
requirement  that  the  employer  maintain 
a  record  of  employees  trained. 
GubstituHng  a  requirement  that  the 
employer  prepare  a  certification  record 
to  demonstrate  compliance  with  the 
training  requirements.  This  certification 
record  would  be  prepared  at  the  time 
the  training  is  completed  and  would 
include  the  identity  of  the  employee 
trained,  the  signature  of  the  employer  or 
the  person  who  conducted  the  training, 
and  the  date  the  training  was  completed. 
OSHA  believes  that  this  action  will 
minimize  the  paperwork  burden  on 
employers,  as  intended  by  the 
Paperwork  Reduction  Act  of  1980, 
without  reducing  the  protection  of 
employee  safety  and  health. 
DATE:  Written  comments,  objections  and 
requests  for  a  hearing  must  be 
postmarked  by  June  15. 1987. 
ADDRESS:  All  written  submissions,  in 
quadruplicate,  should  be  sent  to  the 
Docket  Office.  Docket  S-020B.  Room 
N3670.  U.S.  Department  of  Labor 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster.  U.S.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration,  Room  N3637,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210.  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  was  enacted  to 
minimize  the  Federal  paperwork  burden 


and  maximize  the  efficiency  and 
usefulness  of  Federal  information 
gathering  activities.  That  Act  set  goals 
for  the  phased  reduction  of  Federal 
information  gathering  burdens.  The 
Paperwork  Reduction  Act  also  required 
the  Office  of  Management  and  Budget 
(0MB)  to  promulgate  regulations  which 
guide  the  Federal  agencies  in  their 
compliance  efforts.  OMB  has  published 
implementing  regulations  at  CFR  Part 
1320  and  has  issued  supplemental 
directives. 

In  addition,  section  8(d)  of  the 
Occupational  Safety  and  Health  Act  (the 
OSH  Act)  states  that  "Any  information 
obtained  by  the  Secretary  .  .  .  under 
this  Act  shall  be  obtained  with  a 
minimum  burden  upon  employers. .  .  ." 

In  an  effort  to  meet  these  statutory 
goals,  OSHA  conducted  a 
comprrfiensive  review  of  the  OSHA 
standards  to  identify  all  recordkeeping 
requirements.  OSHA  then  analyzed 
each  of  the  38  requirements  identified  to 
determine  which  recordkeeping  burdens 
could  be  reduced. 

Each  requirement  was  reviewed  to 
determine: 

— What  kind  of  information  was 
required; 

— How  this  information  would  be 
used; 

— Whether  this  information  was 
collected  by  other  authorities  (e.g., 
pursuant  to  state  and  local  law  or 
regulation); 

— Whether  this  record  would  provide 
information  that  a  compliance  officer 
would  not  otherwise  ascertain  at  the 
time  of  inspection;  and. 

— Which  requirements  contributed 
directly  to  employee  safety  and  health. 

On  the  basis  of  this  careful  review 
and  analysis.  OSHA  identified  22 
provisions  in  the  standards  found  in  29 
CFR  Parts  1910. 1915.  and  1926  that,  it 
believed,  did  not  directly  contribute  to 
worker  safety  and  health  and,  therefore, 
unnecessarily  burdened  employers  with 
requirements  that  they  prepare  and 
maintain  records  of  tests,  inspections, 
and  maintenance  checks. 

In  particular,  OSHA  determined  that 
the  recordkeeping  requirements  in 
question  were  adopted  because  the 
Agency  wanted  the  employer  to  provide 
evidence  that  the  required  tests  and 
inspections  had  been  performed.  Having 
made  that  determination,  OSHA 
compared  the  purposes  for  the 
recordkeeping  requirements  with  their 
language  and  found  that  they  required 
more  information  than  OSHA  needed. 
Therefore.  OSHA  determined  that  die 
proposed  revisions  were  appropriate. 
OSHA  also  identified  a  duplicative 
recordkeeping  provision  and  another 
which  dealt  with  concerns  outside 


OSHA's  jurisdiction  as  appropriate  for 
deletion. 

On  January  3. 1986,  OSHA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (51  FR  312)  to 
revise  the  22  provisions  in  question  and 
to  revoke  the  other  two  provisions.  The 
three  construction  industry 
recordkeeping  requirements  which  were 
proposed  for  revision  were  removed 
from  consideration  for  revision  in  the 
March  14. 1986  Notice  of  Public  Hearing 
(51  FR  8844),  because  OSHA  determined 
that  it  had  not  formally  consulted  with 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  regarding  them.  These  three 
provisions  have  subsequently  been 
formally  reviewed  by  ACCSH  and  have 
been  proposed  for  revision  in  a  separate 
rulemaking.  A  public  hearing  was  held 
on  April  15. 1986.  The  nineteen 
remaining  provisions  were  revised  by 
publication  of  a  Final  Rule  in  the 
September  29. 1986.  Federal  Register  (51 
FR  34552). 

OSHA  indicated  in  the  Final  Rule  that 
it  would  continue  its  efforts  to  identify 
provisions  where  the  recordkeeping 
burdens  could  be  reduced  without 
reducing  worker  protection  (51  FR 
34553).  Consistent  with  this  statement, 
OSHA  has  determined  that  the 
recordkeeping  provisions  of  the 
telecommunications  industry  training 
standard  (§  1910.268(c))  require  more 
information  than  is  needed  to 
demonstrate  compliance  with  the 
training  requirement.  Based  on  this 
determination,  OSHA  proposes  to  revise 
paragraph  (c)  of  the  existing  standard  so 
that  employers  would  no  longer  be 
required  to  maintain  a  written 
description  of  a  training  program, 
including  a  list  of  the  subject  courses 
and  the  types  of  personnel  required  to 
receive  such  instruction,  or  a  record  of 
the  employees  who  have  been  trained. 

OSHA  believes  that  employers  should 
not  be  required  to  develop  a  written 
description  of  the  training  program  since 
the  standard  itself  specifically  describes 
the  subjects  in  which  the  Agency 
requires  that  employees  be  trained. 
OSHA's  intention  in  listing  training 
subjects  was  to  establish  a  minimum 
level  of  training  which  would  protect 
employees.  Employers  may,  of  course, 
train  their  employees  in  additional 
subjects.  In  addition,  OSHA  has 
determined  that  employers  should  not 
be  required  to  list  the  types  of  personnel 
to  be  trained  because  the  stated  purpose 
of  existing  paragraph  (c)  is  to  "insure 
that  employees  do  not  engage  in  the 
activities  to  which  this  section  applies 
until  such  employees  have  received 
proper  training. .  .  ."  Therefore,  the  key 
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concern  is  whether  a  given  employee 
will  be  performing  work  covered  by 
§  1910.268.  not  whether  that  employee 
has  a  particular  job  title. 

Rnally,  OSHA  is  proposing  to  revise 
the  requirement  that  employers  maintain 
a  record  of  the  employees  who  have 
received  such  training.  The  existing 
standard  is  not  clear  as  to  what 
constitutes  a  "record."  The  proposed 
standard  would  clarify  what  information 
would  be  required  so  that  the 
employer  could  certify  that  the 
employee  has  received  the  required 
training.  OSHA  proposes  to  revise  the 
recordkeeping  requirement  to  require 
that  the  employer  prepare  a  certification 
record  which  includes  the  identity  of  the 
person  trained,  the  signature  of  the 
employer  or  of  the  person  who 
conducted  the  training,  and  the  date  the 
training  was  completed.  The 
certification  record  would  be  prepared 
when  the  training  has  been  completed 
and  would  be  maintained  on  file  for 
review  by  the  OSHA  Compliance 
Officer  at  the  time  of  an  inspection. 

If  the  employer  keeps  track  of  training 
with  automated  data  processing,  and 
several  employees  are  trained  on  the 
same  date,  compliance  could  be 
achieved  by  having  the  person  who 
conducted  the  training,  or  the  employer, 
sign  and  date  a  printout  which  identifies 
the  persons  trained.  The  computer 
printout  would,  of  course,  have  to  be 
maintained  and  made  available  for 
review  at  the  time  of  an  OSHA 
inspection. 

Employers  can  comply  with  this 
certification  requirement  in  the  manner 
which  least  disrupts  their  operations. 
They  may  find  that  they  need  only  to 
sign  an  entry  in  the  employee's 
personnel  file  which  indicates  the  date 
the  training  was  received.  Some 
employers  may  find  that  they  do  not 
need  to  change  their  recordkeeping 
methods  at  all  to  comply  with  these 
proposed  requirements.  The  employer 
may  choose  any  method  desired  to 
demonstrate  compliance  with  the 
training  requirement  as  long  as  it 
provides  the  identity  of  the  person 
trained,  the  signature  of  the  employer  or 
the  person  who  conducted  the  training, 
and  the  date  the  training  was  completed. 

OSHA  proposes  to  retain  the  original 
language  of  existing  paragraph  (c). 
except  where  changes  are  necessary  to 
indicate  clearly  the  revision  of  the 
recordkeeping  requirement. 

This  certification  record,  which  attests 
to  compliance  with  regulatory 
requirements  for  training,  qualifies  as  a 
certification  which,  under  the  terms  of  5 
CFR  1320.7(k)(l),  is  excluded  from  the 
definition  of  "information"  for  the 
purposes  of  the  Paperwork  Reduction 


Act.  Therefore.  OSliA  has  determined 
that  the  certification  requirement,  as 
proposed,  is  consistent  with  the 
purposes  and  provisions  of  the 
Paperwork  Reduction  Act 

It  is  estimated  that  through  this 
rulemaking  action,  OSH  wilt  reduce  its 
paperwork  burden  by  about  21.000  hours 
annually,  and  that  employers  in  the 
telecommunications  industry  would 
save  approximately  $164,000  aimually. 
In  addition,  employers  would  benefit 
because  they  would  better  understand 
what  information  must  be  provided. 

OSHA  has  determined  that  the 
proposed  revision  will  not  reduce  the 
protection  of  employee  safety  and 
health,  since  the  requirement  in 
§  1910.268(c)  to  train  employees  will  not 
be  changed.  OSHA  beheves  that  a 
certification  record  would  provide 
evidence  of  compliance  with  the 
pertinent  training  requirements 
equivalent  to  that  provided  by  the 
specific  records  currently  required. 

II.  Summary  and  Explanation 

The  existing  standard  (  §  1910.26a(c)) 
requires  the  employer  to  train 
employees  in  the  precautions  and  safe 
practices  required  by  the  standard 
before  they  allow  employees  to  engage 
in  activities  to  which  the  standard 
apphes.  Existing  paragraph  (c)  also  lists 
three  subjects  in  which  employees  shall 
be  trained,  if  appropriate.  In  addition, 
the  employer  is  required  to  develop  a 
written  description  of  the  training 
program  which  includes  a  list  of  the 
subject  courses  and  the  types  of 
personnel  required  to  receive  such 
instruction.  This  written  program, 
together  with  a  record  of  employees 
who  have  received  such  training, 
currently  must  be  prepared  and 
maintained  on  file. 

The  proposed  standard  would  retain 
the  requirement  that  employers  in  the 
telecommunications  industry  train  their 
employees,  while  revising  and  clarifying 
what  information  would  be  required  to 
verify  compliance  with  the  training 
requirement.  Instead  of  preparing  and 
maintaining  a  written  description  of  the 
program  and  a  record  of  the  employees 
who  have  received  the  training, 
employers  would  be  required  only  to 
prepare  a  certification  record  to  indicate 
that  employees  had  been  trained  as 
required  by  the  standard.  This 
certification  record  would  contain  the 
identity  of  the  person  trained,  the 
signature  of  the  employer  or  the  person 
who  conducted  the  training,  and  the 
date  the  training  was  completed. 


III.  Prelimmar>  KeguUtor>  Impact 
Assessment  and  Regulatory  Flexibility 
Assessment 

OSHA  has  made  a  preliminary 
determination  that  this  rule  is  not  a 
"major  rule"  under  Executive  Order 
12291  because  it  is  not  likely  to  result  In: 
(1)  An  annual  effect  on  the  economy  of 
Si 00  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
impact  analysis  is  required. 

Based  on  a  preUminary  review  of  the 
relevant  information.  OSHA  concludes 
that  a  regulatory  fiexibility  analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603,  605),  will  not  be  necessary. 
OSHA  estimates  that  the 
telecommunications  industry  expends 
approximately  $204,000  annually  to 
comply  with  the  recordkeeping 
requirement  proposed  for  revision  in  this 
rule.  OSHA  also  estimates  that 
compliance  costs  with  the  proposed  rule 
will  be  approximately  $40,000  annually. 
Therefore,  the  compliance  cost 
differential  would  be  a  $164,000  annual 
saving.  As  this  total  economic  impact 
will  generally  be  distributed  over 
numerous  telecommunications 
employers.  OSHA  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
These  comments  must  be  postmarked  by 
]une  15, 1987  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Dockets  S-020B,  Room  N3670,  U.S. 
Department  of  Labor,  Washington,  DC 
20210. 

The  data,  views  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
Docket  Office.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

In  addition,  under  section  6(b)(3]  of 
the  Act,  interested  persons  may  file 
objections  to  the  proposal  and  request 
an  informal  hearing  with  respect  thereto. 
The  objections  and  hearing  requests 
should  be  submitted  to  the  address 
given  above  and  should  be  filed  in 
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accorddnce  with  the  following 
conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  objecton 

2.  The  objections  must  be  postmarked 
on  or  before  June  15, 1987. 

3.  The  objections  must  state  the 
grounds  for  objection  to  this  provision; 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

OSHA  recognizes  that  there  may  be 
interested  persons  with  knowledge  of 
safety  or  experience  in  the  training 
involved  who  would  wish  to  endorse  or 
support  the  proposed  revision  in  the 
standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response. 

V.  OMB  Approval  Under  the  Paperwork 
Reduction  Act 

The  proposed  revision  would  require 
that  employers  prepare  a  certification. 
Under  the  terms  of  5  CFR  1320.7(k)(l), 
certifications  are  not  subject  to  the 
Paperwork  Reduction  Act  or  its 
implementing  regulations.  Hence.  OMB 
approval  under  the  Paperwork 
Reduction  Act  is  not  required. 

VI.  State  Plan  States 

The  25  States  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  standards  within  six  months  of 
the  publication  date  of  the  final 
standard  or  show  OSHA  why  there  is  no 
need  for  action,  e.g..  because  an  existing 
State  standard  covering  this  area  is 
already  "at  least  as  effective"  as  the 
revised  Federal  standard.  These  States 
and  territories  are:  Alaska.  Arizona, 


California,  Connecticut,'  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan.  Minnesota.  Nevada.  New 
Mexico,  New  York,'  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington,  and 
Wyoming. 

List  of  Subjects  in  29  CFR  Part  1910 

Telecommunications,  Occupational 
safety  and  health,  Safety,  Training. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  6(b), 
8(c),  8(d)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
655,  657),  Secretary  of  Labor's  Order  No. 
9-83  (48  PR  35736),  and  29  CFR  Part 
1911,  OSHA  proposes  to  revise  29  CFR 
Part  1910  as  set  forth  below. 

Signed  at  Washington,  DC,  this  7th  day  of 
April,  1987. 

John  A.  Pendergrass, 

Assistant  Secretary  of  Labor. 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  Subpart  R 
of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4.  6,  8.  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 
657):  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754),  8-76  (41  FR  25059)  or  9-63  (48  FR 
35736).  as  applicable. 

Sections  1910.261, 1910.262. 1910.285, 
1910.266, 1910.267, 1910.268, 1910.274.  and 
1910.275  also  issued  under  20  CFR  Part  1911. 

2.  In  §  1910.268,  paragraph  (c)  would 
be  revised  to  read  as  follows: 


■  Plan  covers  only  State  and  local  govemmeni 
employees. 


§  1910.268    Telecommunications. 

***** 

(c)  Training.  Employers  shall  provide 
training  in  the  various  precautions  and 
safe  practices  described  in  this  section 
and  shall  insure  that  employees  do  not 
engage  in  the  activities  to  which  this 
section  applies  until  such  employees 
have  received  proper  training  in  the 
various  precautions  and  safe  practices 
required  by  this  section.  However, 
where  the  employer  can  demonstrate 
that  an  employee  is  already  trained  in 
the  precautions  and  safe  practices 
required  by  this  section  prior  to  his 
employment,  training  need  not  be 
provided  to  that  employee  in 
accordance  with  this  section.  Where 
training  is  required,  it  shall  consist  of 
on-the-job  training  or  classroom-type 
training  or  a  combination  of  both.  "The 
employer  shall  certify  that  employees 
have  been  trained  by  preparing  a 
certification  record  which  includes  the 
identity  of  the  person  trained,  the 
signature  of  the  employer  or  the  person 
who  conducted  the  training,  and  the 
date  the  training  was  completed.  The 
certification  record  shall  be  prepared  at 
the  completion  of  training  and  shall  be 
maintained  on  file  for  the  duration  of  the 
employee's  employment.  The 
certification  record  shall  be  made 
available  upon  request  to  the  Assistant 
Secretary  for  Occupational  Sefety  and 
Health.  Such  training  shall,  where 
appropriate,  include  the  following 
subjects; 

(1)  Recognition  and  avoidance  of 
dangers  relating  to  encounters  with 
harmful  substances  and  animal,  insect, 
or  plant  life; 

(2)  Procedures  to  be  followed  in 
emergency  situations;  and, 

(3)  First  aid  training,  including 

instruction  in  artificial  respiration. 

***** 

[FR  Doc.  67-8025  Filed  4-13-87;  8:45  am] 
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DEPARTMENT  OF  LABOfi 
Occupational  Safety  and  Health 
Administration 
29  CFR  Part  1926 

[Docket  No.  S-020A] 

Revision  of  Construction  Industry  Test 
and  Inspection  Records 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Proposed  rulemaliing. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  revise  three  construction 
industry  recordkeeping  requirements  in 
order  to  minimize  the  paperwork 
burdens  imposed  on  employers  and  to 
clarify  what  information  is  required.  The 
proposed  rule  would  eliminate  certain 
requirements  under  which  an  employer 
must  prepare  and  maintain  written 
records  and  require,  instead,  that  the 
employer  prepare  a  certification  record. 
This  certification  record  would  be 
prepared  at  the  time  the  required  work 
(inspection  or  test)  is  done  and  would 
include  the  date  the  inspection  or  test 
was  made;  the  signature  of  the  person 
who  performed  the  work;  and  the 
identify  of  the  equipment  or  machinery 
that  was  inspected  or  tested.  OSilA 
believes  that  this  action  will  minimize 
the  paperwork  burden  on  employers  as 
intended  by  the  Paperwork  Reduction 
Act  of  198C,  without  reducing  the 
protection  of  employee  safety  and 
health. 

DATE:  Written  comments,  objections  and 
requests  for  a  hearing  must  be 
postmarked  by  June  15, 1987. 
ADDRESS:  All  written  submissions,  in 
quadruplicate,  should  be  sent  to  the 
Docket  Office.  Docket  S-020A,  Room 
N3670.  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  Washington  DC,  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N3637,  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  was  enacted  to 
minimize  the  Federal  paperwork  burden 
and  maximize  the  efficiency  and 
usefulness  of  Federal  information 
gathering  activities.  That  Act  set  goals 
for  the  phased  reduction  of  Federal 
information  gathering  burdens.  The 
Paperwork  Reduction  Act  also  required 
the  Office  of  Management  and  Budget 
(OMB)  to  promulgate  regulations  which 


would  guide  the  Federal  agencies  in 
their  compliance  efforts.  OMB  has 
published  implementing  regulations  at  5 
CFR  Part  1320  and  has  issued 
supplemental  directives. 

In  addition,  section  8(d)  of  the 
Occupational  Safety  and  Health  (the 
OSH  Act)  states  that  "Any  information 
obtained  by  the  Secretary  .  .  .  under 
this  Act  shall  be  obtained  with  a 
minimum  burden  upon  employers.  .  .  ." 

In  an  effort  to  meet  these  statutory 
goals,  OSHA  conducted  a 
comprehensive  review  of  the  OSHA 
standards  to  identify  all  recordkeeping 
requirements.  OSHA  then  analyzed 
each  of  the  38  requirements  identified  to 
determine  which  recordkeeping  burdens 
could  be  reduced. 

Each  requirement  was  reviewed  to 
determine: 
— What  kind  of  information  was 

required; 
— How  this  information  would  be  used; 
— Whether  this  information  was 

collected  by  other  authorities  (e.g., 

pursuant  to  state  and  local  law  or 

regulation); 
— Whether  this  record  would  provide 

infonnation  that  a  compliance  officer 

would  not  otherwise  ascertain  at  the 

time  of  inspection;  and 
— Which  requirements  contributed 

directly  to  employee  safety  and 

health. 

On  iie  basis  of  this  careful  review 
and  analysis.  OSHA  identified  22 
provisions  in  the  standards  found  in  29 
CFR  Parts  1910, 1915.  and  1926  that,  it 
believed,  did  not  directly  contribute  to 
worker  safety  and  health  and,  therefore, 
uimecessarily  burdened  employers  with 
requirements  that  they  prepare  and 
maintain  records  of  tests,  inspections, 
and  maintenance  checks. 

In  particular,  OSHi\  determined  that 
the  recordkeeping  requirements  in 
question  were  adopted  because  the 
Agency  wanted  the  employer  to  provide 
evidence  that  the  required  tests  and 
inspections  had  been  performed.  Having 
made  that  determination,  OSHA 
compared  the  purposes  for  the 
recordkeeping  requirements  with  their 
language  and  found  that  they  required 
more  information  than  OSHA  needed. 
Therefore,  OSHA  determined  that  the 
proposed  revisions  were  appropriate. 

OSHA  also  identified  a  duplicative 
recordkeeping  provision  and  another 
which  dealt  with  concerns  outside 
OSHA's  jurisdiction  as  appropriate  for 
deletion. 

On  January  3, 1986,  OSHA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (51  FR  312)  to 
revise  the  22  provisions  in  question  and 
to  revpke  the  other  two  provisions.  The 


NPRM  included  three  recordkeeping 
requirements  currently  found  in  the 
Construction  Safety  and  Health 
Standards.  29  CFR  Part  1926.  The  three 
recordkeeping  requirements  in  question 
are  found  in  §  1926.550(b)(2) — Cranes 
and  derricks;  S  1926.552(c)(15) — Material 
hoists,  persormel  hoists  and  elevators: 
and  §  1926.903(e) — Underground 
transportation  of  explosives. 

OSHA  determined  during  the  NPRM 
comment  period  that  it  had  not  formally 
consulted  with  the  Advisory  Committee 
on  Construction  Safety  and  Health 
(ACCSH)  as  required  by  29  CFR  1912.3, 
regarding  those  three  proposed 
revisions.  The  Agency,  therefore, 
withdrew  the  three  construction 
recordkeeping  requirements  from 
consideration  for  revision  when  it  issued 
a  Notice  of  Informal  Public  Hearing  on 
March  14, 1986  (51  FR  8844).  The 
remaining  19  provisions  were  revised  by 
the  publication  of  a  Final  Rule  in  the 
September  29, 1986,  Federal  Register  (51 
FR  34552). 

On  April  29, 1986,  OSHA  formally 
consulted  with  the  ACCSH  to  obtain  the 
Committee's  recommendations  on 
revising  the  three  recordkeeping 
requiremencs  which,  as  has  been 
discussed  above,  were  removed  from 
consideration  for  revision  in  the  March 
14, 1986,  hearing  notice.  The  Committee 
was  also  asked  to  provide  their 
recommendations  on  two  recordkeeping 
provisions  in  S  1926.550(a)(6).  concerning 
cranes  and  derricks,  and  §  1926.850(a). 
concerning  preparatory  operations  for 
demolition. 

The  ACCSH  approved  four  of  the 
proposed  revisions,  but  voted  to  retain 
§  1926.550(a)(6)  as  written  because  a 
majority  believed  that  the  information 
obtained  from  the  annual  inspection 
was  needed  for  safe  operation  of  cranes 
and  derricks.  The  Advisory  Committee 
recommended  that  OSHA  change  the 
four  approved  revisions  to  require  that 
the  signature,  rather  than  the  name,  of 
the  person  preparing  the  certification  be 
provided.  Requiring  the  certifier's 
signature  would  make  these  proposed 
revisions  consistent  with  the  revisions 
recently  finalized  in  the  General 
Industry  and  Shipyards  standards  (51 
FR  34552).  In  addition.  ACCSH 
suggested  that  OSHA  revise 
S  1926.552(c)(15)  to  require  that 
employers  certify  that  "all  functions  and 
safety  devices"  have  been  inspected  and 
tested,  in  order  to  clarify  the  existing 
requirement.  OSHA  sees  merit  in  these 
recommendations  and  has  revised  the 
proposed  standard  accordingly.  The 
Agency  has  not  adopted  the  Advisory 
Committee's  suggestion  regarding 
§  1926.550(b)(2).  that  employers  be 
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required  to  certify  compliance  with  all 
of  the  pertinent  provisions  of  ANSI 
B30.5-1968  because  such  a  requirement 
would  be  beyond  the  scope  of  this 
rulemaking.  The  transcript  of  the 
Advisory  Committee  meeting  is  Exhibit 
2  in  Docket  S-020A. 

OSHA  has  subsequently  determined 
that  the  recordkeeping  provision  of 
§  1926.850(a).  which  requires  written 
evidence  of  a  demolition  survey,  is 
already  satisified  by  a  certification,  so 
OSHA  does  not  propose  to  revise  that 
provision.  Therefore,  this  proposed 
rulemaking  includes  only  the  three 
recordkeeping  provisions  of  the 
construction  industry  standards  which 
were  proposed  for  revision  in  the 
Federal  Register  on  January  3. 1986  (51 
FR  312)  and  which  were  withdrawn  from 
consideration  pending  formal 
consultation  with  the  Advisory 
Committee. 

As  stated  above,  OSHA  adopted  the 
recordkeeping  requirements  in  question 
to  provide  assurance  that  employers 
have  performed  the  required  tests  and 
inspections.  OSHA  has  determined, 
based  on  its  15  years  of  experience 
enforcing  those  requirements,  that 
requiring  an  employer  to  maintain 
detailed  test  or  inspection  records  does 
not  add  to  compliance  with  the  test  and 
inspection  requirements.  Therefore. 
OSHA  proposes  to  revise  the  pertinent 
requirements  so  that  employers  would 
be  required  to  prepare  a  certification 
record,  at  the  time  the  required  work  is 
done,  which  contains  only  three  pieces 
of  information — the  date  of  the  test  or 
inspection;  the  signature  of  the  person 
who  performed  the  test  or  inspection; 
and  the  identity  of  the  equipment  or 
machinery  tested  or  inspected. 
Employers  would  be  required  to 
maintain  the  contemporaneous 
certification  record  and  make  it 
available  for  review  at  the  time  of  an 
OSHA  inspection. 

The  contemporaneous  certification 
record  could  be  kept  in  any  way  which 
identifies  each  piece  of  equipment 
inspected  or  tested  and  which  contains 
the  signature  of  the  person  who 
performed  the  work  and  the  date  the 
work  was  performed.  For  example,  a  list 
of  the  pieces  of  equipment  which  were 
inspected  would  have  to  be  signed  and 
dated  only  once  if  the  same  person 
performed  all  of  the  inspections  or  tests 
on  the  same  date.  With  such  a  list,  the 
person  performing  the  inspections  or 
tests  would  not  have  to  sign  and  date  a 
separate  record  identifying  each  piece  of 
equipment. 

If  employers  keep  track  of  their 
inspections  or  tests  with  automated  data 
processing,  and  if.  as  above,  the  same 
person  performed  all  of  the  inspections 


or  tests  on  the  same  date,  then 
compliance  could  be  achieved  by  having 
that  person  sign  and  date  a  printout  of 
equipment  identifiers.  The  signed  and 
dated  computer  printout  would,  of 
course,  have  to  be  maintained  and  made 
available  for  review  at  the  time  of  an 
OSHA  inspection. 

Employers  can  comply  with  this 
certification  requirement  in  the  manner 
which  least  disrupts  their  operations. 
They  may  find  that  they  need  to  place  a 
tag  on  the  equipment  in  question  or  they 
may  find  that  the  addition  of  an  entry  to 
a  checklist  or  log  they  already  maintain 
will  suffice.  Some  employers  may  even 
find  that  they  do  not  need  to  change 
their  recordkeeping  methods  to  comply 
with  these  proposed  requirements.  The 
certification  record  would  be  prepared 
and  signed  by  the  person  who  actually 
performs  the  test  or  inspection  and 
would  be  completed  at  the  time  of  the 
test  or  inspection. 

OSHA  proposes  to  retain  the  original 
language  of  the  paragraphs  proposed  for 
revision  except  where  changes  are 
necessary  to  clearly  indicate  the 
proposed  revision  of  the  recordkeeping 
requirements. 

OSHA  notes  that  these  certification 
records  qualify  as  certifications  which, 
under  the  terms  of  5  CFR  1320.7(k)(l), 
are  excluded  from  the  definition  of 
"information"  for  the  purpose  of  the 
Paperwork  Reduction  Act.  Therefore. 
OSHA  has  determined  that  the 
certification  requirement,  as  proposed, 
is  consistent  with  the  purposes  and 
provisions  of  the  Paperwork  Reduction 
Act. 

OSHA  estimates  that  the  proposed 
revisions  would  reduce  its  imposed 
paperwork  burden  by  approximately 
670,000  hours  and  that  employers  would 
save  approximately  Sl.8  million 
annually.  In  addition,  employers  would 
gain  clear  guidance  as  to  what 
information  must  be  included  in  their 
record  of  compliance. 

OSHA  has  determined  that  the 
proposed  revisions  will  not  reduce  the 
protection  of  employee  safety  and 
health  since  the  testing  and  inspection 
requirements  will  remain  in  effect. 
OSHA  believes  that  a  certification 
record  will  provide  evidence  of 
compliance  with  the  pertinent  testing  or 
inspection  requirements  which  is 
equivalent  to  that  provided  by  the 
detailed  records  currently  required. 

This  certification  record  applies  only 
to  the  provisions  of  the  OSHA 
regulations  specified  in  this  proposal. 
OSHA  continues  to  review  its 
recordkeeping  requirements  in  an  effort 
to  ensure  that  they  provide  the 
necessary  protection  for  employees 


while  imposing  minimum  burden  on 
employers. 

Interested  parties  have  expressed 
concern  to  OSHA  regarding  the 
retention  period  for  the  certification 
records  required  under  the  proposed 
revisions.  The  recordkeeping 
requirements  which  are  being 
considered  for  revision  in  this 
rulemaking  do  not  state  required 
retention  periods.  OSHA,  in  practice, 
currently  requires  that  employers 
produce  the  most  recent  inspection  or 
test  record  to  verify  their  compliance 
with  the  test  and  inspection 
requirements.  The  Agency  is  specifically 
proposing  in  the  NPRM  that  employers 
retain  the  most  recent  certification 
record  as  evidence  of  compliance  with 
the  pertinent  work  requirements,  in 
order  to  clearly  state  OSHAs 
requirements  for  retention  of 
certification  records. 

II.  Summary  and  Explanation 

1926.550(b)(2)— Crawler,  locomotive 
and  truck  cranes.  The  existing  rule 
requires  compliance  with  the  provisions 
of  ANSI  B30.5-1968,  Safety  Code  for 
Crawler,  Locomotive  and  Truck  Cranes. 
Section  5-2.1.5  of  ANSI  B30.5-1968 
requires  that  written,  dated,  and  signed 
inspection  reports  and  records  be 
prepared  monthly  on  critical  items  such 
as  brakes,  crane  hooks  and  ropes.  The 
latest  ANSI  standard.  B30.5-1982, 
Mobile  and  Locomotive  Cranes,  in 
Section  5-2.1.5  contains  slightly  different 
wording  with  regard  to  the 
recordkeeping  requirements.  It  requires 
a  dated  record  for  periodic  inspections 
of  critical  items.  Neither  edition  of  ANSI 
B30.5  states  what  information  should  be 
included  in  the  record  or  report.  Both 
editions  are  in  Exhibit  3  of  Docket 
S-020A. 

The  proposed  rule  retains  the 
requirements  for  inspections  while 
clarifying  what  information  would  be 
recorded.  The  certification  record  would 
contain  the  date  the  inspection  was 
performed,  the  signature  of  the  person 
who  performed  the  inspection  and  the 
identity  of  the  crane  inspected. 

1926.552(c)(15)— Material  hoists, 
personnel  hoists  and  elevators.  The 
existing  standard  requires  the  employer 
to  inspect  and  test  all  hoist  functions 
and  safety  devices  at  least  every  three 
months  following  assembly  and 
erection.  A  similar  inspection  and  test  is 
required  following  major  alterations  of 
an  existing  installation.  The  standard 
further  requires  that  records  shall  be 
maintained.  However,  the  existing 
standard  does  not  state  what 
information  should  be  kept  on  the 
record. 
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The  pwoposed  standard  eliminates 
unnecessary  recordkeeping  burdens, 
and  clarifies  what  information  is  to  be 
included  in  the  certification  record.  The 
certification  record  would  contain  the 
date  the  work  was  performed,  the 
signature  of  the  person  who  inspected 
and  tested  and  the  identity  of  the  hoist 
that  was  inspected  and  tested. 

OSHA  has  determined  that  the 
proposed  revision  would  not  reduce  the 
protection  of  employee  safety  and 
health  because  the  existing  testing  and 
inspection  requirements  are  retained. 
Therefore,  any  defect  in  hoist  functions 
or  safety  devices  would  be  detected  and 
corrected. 

1926.903(eJ^Underground 
transportation  of  explosives.  The 
existing  standard  requires  that 
employers  conduct  a  weekly  check  of 
the  electrical  system  of  trucks  used  to 
transport  explosives  underground  to 
detect  failures  which  may  constitute 
electrical  hazards.  The  standard  further 
provides  that  a  written  record  of  the 
inspection  must  be  kept,  but  does  not 
state  what  information  this  written 
record  must  contain. 

The  proposed  standard  would  require 
that  the  employer  prepare  a  certification 
record  which  contains  the  date  the 
inspection  was  performed,  the  signature 
of  the  person  who  checked  the  electrical 
system  and  the  identity  of  the  truck 
inspected.  The  proposed  standard  would 
clarify  what  information  would  be 
required.  The  proposal  would  retain  the 
requirement  that  employers  check  the 
pertinent  electrical  system  weekly,  so 
there  would  be  no  reduction  of  worker 
protection. 

III.  Preliminary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Assessment 

OSHA  has  made  a  preliminary 
determination  that  this  rule  is  not  a 
"major  rule"  under  Executive  Order 
12291  because  it  is  not  likely  to  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-ba^ed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  no  regulatory 
impact  analysis  is  required. 

Based  on  a  preliminary  review  of  the 
relevant  information,  OSHA  concludes 
that  a  regulatory  flexibility  analysis 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C  603,  605),  will  not  be  necessary. 
OSHA  estimates  that  the  construction 
industry  expends  approximately  $2.2 
million  annually  in  complying  with  the 
recoidkeeping  provisions  which  are 
propcsed  for  revision  in  this  rule.  OSHA 
also  estimates  that  compliance  costs 
with  the  proposed  rule  will  be 
approximately  $430,000  annually. 
Therefore,  the  comphance  cost 
differential  would  be  a  $1.8  million 
annual  saving.  As  this  total  economic 
impact  will  generally  be  distributed  over 
numerous  construction  firms,  OSHA 
certifies  that  the  proposed  revisions 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles. 

IV.  Public  Participation 

Interested  parties  are  invited  to 
subiait  written  data,  views,  and 
arguments  with  respect  to  this  proposal. 
These  comments  must  be  postmarked  by 
June  15. 1987  and  submitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  S-020A,  Room  N3670,  U.S. 
Department  of  Labor,  Washington,  DC 
20210.  Written  submissions  must  clearly 
identify  the  specific  provisions  of  the 
proposal  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue. 

The  data,  views  and  arguments  that 
are  submitted  will  be  available  for 
pubBc  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding. 

In  addition,  under  section  6(b)f3)  of 
the  Act,  and  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  informal 
heating  with  respect  thereto.  The 
objections  and  hearing  requests  should 
be  submitted  to  the  address  given  above 
and  should  be  filed  in  accordance  with 
the  following  conditions: 

1.  The  objections  mtfst  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
on  or  before  June  15, 1987. 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  objection  is 
taken  and  must  state  the  grounds 
thesefon 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

OSHA  recognizes  that  there  may  be 
intwested  persons  who,  through  their 


knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  data  or  cost  information  which 
may  be  available,  in  order  that  the 
record  of  this  rulemaking  will  present  a 
balanced  picture  of  the  public  response 
on  the  issues  involved. 

V.  OMB  Approval  Under  the  Paperwork 
Reduction  Act 

The  proposed  revisions  would  require 
that  employers  prepare  certifications. 
Under  the  terms  of  5  CFR  1320.7(k)(l). 
certifications  are  not  subject  to  the 
Paperwork  Reduction  Act  or  its 
implementing  regulations.  Hence.  OMB 
approval  under  the  Paperwork 
Reduction  Act  is  not  required. 

VI.  State  Plan  States 

The  25  States  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  standards  within  six  months  of 
the  publication  date  of  the  final 
standard  or  show  OSHA  why  there  is  no 
need  for  action,  e.g.,  because  an  existing 
State  standard  covering  this  area  is 
already  "at  least  as  effective"  as  the 
revised  Federal  standard.  These  States 
and  territories  are:  Alaska,  Arizona, 
California,  Connecticut*,  Hawaii, 
Indiana,  Iowa,  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York*,  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington,  and 
Wyoming. 

List  of  Subjects  in  29  CFR  Part  1926 

Certification.  Occupational  safety  and 
health,  Recordkeeping,  Safety. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  L^bor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

Accordingly,  pursuant  to  sections  6(b), 
8(c),  B(d)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
655,  857),  section  107  of  the  Construction 
Safety  Act  (40  U.S.C.  333),  Secretary  of 
Labor's  Order  No.  9-83  (48  PR  35736) 
and  29  CFR  Part  1911,  OSHA  proposes 
to  revise  29  CFR  Part  1926  as  set  forth 
below. 


•plan  covers  only  Stale  and  locat  govemmeni 
employee*. 
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Signed  at  Washington.  DC,  this  7th  day  of 
April,  1987. 

|ohn  A.  Pendergrass. 

Assistant  Secretary  of  Labor. 

PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

Subpart  N— [Amended] 

1.  The  authority  citation  for  Subpart  N 
of  Part  1926  continues  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333):  sees.  4.  6.  6. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655.  657):  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059),  or  9-B3  (48  FR  35736),  as  applicable. 

2.  In  §  19026.550,  paragraph  (b)(2) 
would  be  revised  to  read  as  follows: 

§  1926.550    Cranes  and  derricks. 
•        *        •        •        • 

(b)  *  •  * 

(2)  All  crawler,  truck,  or  locomotive 
cranes  in  use  shall  meet  the  applicable 
requirements  for  design,  inspection, 
construction,  testing,  maintenance  and 
operation  as  prescribed  in  the  ANSI 
B30.5.-1968,  Safety  Code  for  Crawler. 
Locomotive  and  Truck  Cranes. 
However,  the  written,  dated,  and  signed 
inspection  reports  and  records  of  the 
monthly  inspection  of  critical  items 
prescribed  in  Section  5-2.1.5  of  the  ANSI 


B30.5-1968  standard  are  not  required. 
Instead,  the  employer  shall  prepare  a 
certification  record  which  includes  the 
date  the  crane  items  were  inspected:  the 
signature  of  the  person  who  inspected 
the  crane  items;  and  a  serial  number,  or 
other  identifier,  of  the  crane  inspected. 
The  most  recent  certification  record 
shall  be  maintained  on  file  until  a  new 
one  is  prepared. 
***** 

3.  In  §  1926.552,  paragraph  (c)(15) 
would  be  revised  to  read  as  follows: 

§1926.552    Material  hoists,  personnel 
hoists  and  elevators. 
***** 

(c)  *  *  * 

(15)  Following  assembly  and  erection 
of  hoists,  and  before  being  put  in 
service,  an  inspection  and  test  of  all 
functions  and  safety  devices  shall  be 
made  under  the  supervision  of  a 
competent  person.  A  similar  inspection 
and  test  is  required  following  major 
alteration  of  an  existing  installation.  All 
hoists  shall  be  inspected  and  tested  at 
not  more  than  3-month  intervals.  The 
employer  shall  prepare  a  certification 
record  which  includes  the  date  the 
inspection  and  test  of  all  functions  and 
safety  devices  was  performed;  the 
signature  of  the  person  who  performed 
the  inspection  and  test;  and  a  serial 
number,  or  other  identifier,  of  the  hoist 
that  was  inspected  and  tested.  The  most 


recent  certification  record  shall  be 
maintained  on  file. 


Subpart  U— [Amended] 

4.  The  authority  citation  for  Subpart  U 
of  Part  1926  continues  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safely  Act)  (40  U.S.C.  333);  Sees.  4,  6.  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653.  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  [41  FR 
25059).  or  9-83  (48  FR  35736).  as  applicable. 

5.  In  §  1926.903,  paragraph  (e)  would 
be  revised  to  read  as  follows: 

§  1926.903    Underground  transportation  of 
explosives. 

•  *         *         •         • 

(e)  Trucks  used  for  the  transportation 
of  explosives  underground  shall  have 
the  electrical  system  checked  weekly  to 
detect  any  failures  which  may  constitute 
an  electrical  hazard.  A  certification 
record  which  includes  the  date  of  the 
inspection;  the  signature  of  the  person 
who  performed  the  inspection;  and  a 
serial  number,  or  other  identifier,  of  the 
truck  inspected  shall  be  prepared  and 
the  most  recent  certification  record  shall 
be  maintained  on  file. 

•  •        *        *        • 
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Proclamation  5629  of  April  9,  1987 

Pan  American  Day  and  Pan  American  Week,  1987 

I 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  nations  of  the  Americas  enjoy  a  rich  cultural  fand  historical  diversity,  yet 
are  bound  together  by  a  common  dedication  to  the  principles  of  democracy;  to 
respect  the  rights  of  the  individual;  and  to  the  opportunity  to  enjoy  creative, 
productive,  and  prosperous  lives.  Pan  American  Day  each  year  has  served  to 
remind  us  of  these  mutual  goals. 

The  Organization  of  American  States  is  the  forum  in  which  our  governments 
labor  to  make  these  ideals  and  aspirations  a  reality  in  our  daily  lives.  For 
decadej.  the  Inter-American  System  has  been  utilized  across  a  broad  range  of 
common  concerns:  to  maintain  the  peace  throughout  this  Hemisphere;  to 
encourage  both  political  and  economic  freedom  for  every  citizen;  to  promote 
development  and  provide  opportunity  for  both  men  and  women,  of  all  races 
and  all  creeds;  and  to  defend  the  human  rights  of  all  against  repression  and 
threats  to  their  dignity. 


The  Organization  has  a  truly  remarkable  record  as  a  defender,  and  a  beacon, 
for  all  peoples  whose  rights  have  been  trampled  upon  and  denied,  especially 
for  the  peoples  of  this  Hemisphere.  It  has  now  taken  up  the  challenge  against 
yet  another  menace — drug  abuse  and  trafficking — that  threatens  the  future  of 
our  children,  the  well-being  of  our  peoples,  and  even  the  stability  of  our 
goveminents.  The  newly  created  Drug  Abuse  Control  Commission  offers  a 
common  meeting  place  where  all  of  us  can  join  forces  to  defeat  this  latest 
enemy  to  freedom  and  democracy. 

On  September  2  of  this  year,  the  nations  of  the  Americas  will  celebrate  the 
fortieth  anniversary  of  the  signing  of  the  Inter-American  Treaty  of  Reciprocal 
Assistance,  in  which  they  pledged  to  preserve  their  security.  This  Rio  Treaty, 
born  of  the  totalitarian  threat  to  the  region  before  and  during  Worid  War  II, 
has  been  strengthened  ever  since  by  resolute  defense,  against  repeated  at- 
tacks, of  our  common  determination  that  this  Hemisphere  shall  be  a  land  of 
liberty. 

This  is  a  time  when  the  vision  of  democracy  and  freedom  in  all  our  countries, 
to  which  we  are  committed  in  the  Charter  of  our  Organization,  shines  forth  as 
never  before.  So  Pan  American  Day  of  1987  is  an  especially  welcome  occasion 
for  the  people  of  the  United  States  of  America  to  extend  a  warm  and  fraternal 
hand  to  our  neighbors  in  the  Americas.  vVe  renew  our  commitment  to  the 
spirit  of  hemispheric  solidarity,  to  the  purposes  of  the  Inter-American  System, 
and  to  the  Organization  of  American  States  as  the  embodiment  of  our  high 
aspirations  for  this  Hemisphere. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  Pros  dent  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  Tuesday,  April  14,  1987,  as  Pan 
American  Day,  and  the  week  of  April  12  through  April  18,  1987,  as  Pan 
American  Week.  I  urge  the  Governors  of  the  fifty  States,  and  the  Governor  of 
the  Commonwealth  of  Puerto  Rico,  and  officials  of  other  areas  under  the  flag 
of  the  United  States  of  America  to  honor  these  observances  with  appropriate 
activities  and  ceremonies. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of  April, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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nual 


As  the  official  handbook  of  the  Federal 
Govemment,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the         ■ 
agencies  of  the  legislative,  judicial,  and  | 

executive  branches.  It  also  includes  information 
on  quasi  official  agencies  and  international 
organizations  in  which  the  United  States 
participates 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,      i 
and  many  other  areas  of  citizen  interest.  The    I 
Manual  also  includes  comprehensive  name  and 
subject/agency  indexes. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of 
the  Federal  Government  abolished,  transferred, 
or  changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 
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Agricultural  Marketing  Service 

RULES 

Olives  grown  in  California,  12134 

PnOPOSEO  RULES 

Egg  marketing  orden  correction,  12285 
Melons  grown  in  Texas,  12185 
Milk  marketing  orders: 
Tennessee  Valley,  12186 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

12217 
Meetings: 
Agribusiness  Promotion  Council,  12217 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

12232 
Procurement: 
Contracts — 

Conversion  determinations,  12233 

Animal  and  Plant  Healtti  Inspection  Service 

PROPOSED  RULES 

Livestock  and  poultry  disease  control: 
Scrapie-exposed  animals,  12189 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information  Service 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Brazil;  correction,  12228 

Japan,  12229 

Mexico,  12230 
Textile  consultation;  review  of  trade: 

Colombia,  12232 

Conservation  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  products: 
Dishwashers;  test  procedures,  12342 

Customs  Service 

RULES 

Conforming  amendments;  correction,  12149 
Liquidated  damages;  petitioning  time  reduction,  12149 


Defense  Department 

See  Air  Force  Department;  Engineers  Corps;  Navy 
Department 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Nabilone;  correction,  12285 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

Wickett  Refining  Co.,  12235 
Natural  gas  exportation  and  importation: 

Minnesota  Methane,  Inc.,  12236 

PeopleService,  Inc.,  12237 

Education  Department 

PROPOSED  RULES 

Postsecondary  education: 

Jacob  K.  Javits  fellows  program,  12360 
NOTICES 
Grants;  availability,  etc.: 

College  assistance  migrant  program,  12234 

Educational  research;  field-initiated  studies  program, 
12235 

High  school  equivalency  program,  12235 

Jacob  K.  Javits  fellows  program,  12362 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Honeywell,  Inc.,  12271 

Energy  Department 

See  Conservation  and  Renewable  Energy  Office;  Economic 
Regulatory  Administration;  Hearings  and  Appeals 
Office,  Energy  Department 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Calleguas  Creek.  Ventura  County,  CA,  12233 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

New  Hampshire,  12164 
Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.: 

Aldrin  and  dieldrin;  correction,  12166 

DDT  and  TDE;  correction,  12166 

Insect  pheromone  (Stirrup-M),  12165 

Metalaxyl,  12153 
Pesticides;  tolerances  in  animal  feeds: 

Metalaxyl.  12167 
PROPOSED  RULES 

Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.: 

Metolachlor,  12198 
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Pesticides;  tolerances  in  animal  feeds: 

Malathion,  12193 
Toxic  substances: 
Significant  new  uses — 
Ethanol,  2-amino-,  compound  with  N-hydroxy-N- 
nitrosobenzenamine  (1:);  correction,  12285 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

12247 
Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. —  ■ 

Region  IX,  12247  | 

Hazardous  waste: 
Confidential  information  and  data  transfer  to  contractors, 
12248 
Pesticide,  food,  and  feed  additive  petitions: 

FMC  Corp.;  correction,  12249 
Pesticide  programs: 
Confidential  business  information  and  data  transfer  to 
contractors,  12247. 12248 
(2  documents] 
Dinoseb — 
Indemnification  claims  procedures  submissfjon  and 
disposal  requests,  12352 
Water  Quality  Act  of  1987;  implementation: 
Concept  paper  availability,  12249 

Executive  Office  of  the  President 

See  Presidential  Documents;  Trade  Representative,  Office  of 
United  States 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 

Borrower  rights,  12143 

Farm  Credit  System  Capital  Corp. — 
Charter  and  organization.  12135 
NOTICES 

Meetings;  Sunshine  Act,  12284 
Federal  Aviation  Administration 

PROPOSED  RULES 

VOR  Federal  airways  and  jet  routes;  correction- 12286 
Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

American  Samoa,  12181 

Kentucky,  12181 

Tennessee,  12180 
Television  stations;  table  of  assignments: 

Florida.  12180 

Minnesota,  12181 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Arizona.  12214 
California,  12214 
Florida,  12214 
New  Mexico,  12215 
Pennsylvania,  12216 
Rhode  Island.  12215 
South  Carolina.  12216 
Texas;  correction.  12285 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Maine  et  al..  12178 


NOTICES 

Disaster  and  emergency  area^: 
Maine.  12250 


Federal  Maritime  Commission 

PROPOSED  RULES 

Administrative  practice  and  procedure  rules  and  Sunshine 
Act  provisions;  agency  nieetings.  comment  filing.  12212 
Equal  Access  to  Justice  Act;  implementation,  12208 
NOTICES 
Agreements  filed,  etc.,  12250 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  12281 

Applications,  hearings,  determinations,  etc.: 

BankAmerica  Corp.,  12250  i 

Citicorp,  12252  | 

Equimark  Corp.  et  al.,  12251 

First  Community  Corp.  et  al.,  12252 

Illini  Community  Bancorp,  Inc.,  12252 

Jefferson  Banking  Group  Inc.  et  al,  12251 

Wright.  W.J..  et  al..  12251 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings:  i 

Employee  Thrift  Advisory  Council.  12253 

Fish  and  Wildlife  Service 

NOTICES 

Marine  mammal  permit  applications.  12262 

Food  and  Drug  Administration 

RULES  ; 

Animal  drugs,  feeds,  and  related  products: 

Tylosin.  12153 
Drug  labeling: 

Aspartame  as  an  inactive  ingredient,  12152 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Carver  Feed  &  Supply  Co.,  Inc.;  Type  C  swine  feed; 
approval  withdrawn,  12255 
Food  for  human  consumption: 
Identity  standard  deviation;  market  testing  permits — 
Spinach,  canned,  12257 
Grants  and  cooperative  agreements: 
Scientific  conferences  support.  United  States  and  Canada: 
applications  process,  12257 
Meetings: 
Advisory  committees,  paneils,  etc.,  12254, 12259 

(2  documents] 
Health  professional  organizations.  12255 
Memorandums  of  understanding: 
French  Ministry  of  Agriculture;  caseins,  caseinates,  and 
mixtures  certification  requirements,  12255 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois,  12217 
Michigan — 

General  Motors  Corp.,  12218 
New  York,  12219 
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General  Services  Administration 

RULES 

Acquisition  regulations: 
Federal  contractors  annual  report;  Vietnam  era  and 
special  disabled  veterans  employment,  12182 
Property  management: 
Transportation  documentation  and  audit — 
Voucher-schedule  procedures,  12168 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration 

NOTICES 

Federal  Hnancial  participation  in  State  assistance 
expenditures  (AFDC.  Medicaid,  etc.).  12253 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Cases  filed.  12238-12240 

(3  documents] 
Decisions  and  orders.  12241. 12244 
(2  documents) 

Housing  and  Urban  Development  Department 

RULES 

Information  by  HUD  employees;  testimony,  production  and 

disclosure  of  material,  12159 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Attesting  officers;  list,  12259 

Indian  Affairs  Bureau 

NOTICES 

Indian  trust  funds;  consultation  process  to  procure 

collection,  accounting,  advisory  investment  services, 
and  custodial  services,  12348 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Ministers,  religious  order  members,  and  Christian  Science 

practitioners;  self-employment  taxes,  exemption 

applications,  12161 
PROPOSED  RULES 

Income  taxes: 
Ministers,  religious  order  members,  and  Christian  Science 
practitioners;  self-employment  taxes,  exemption 
applications;  cross-reference,  12194 

International  Trade  Administration 

NOTICES 

Antidumping: 

Acetylsalicylic  acid  (aspirin)  from  Turkey,  12222 
Applications,  hearings,  determinations,  etc.: 

Baptist  Hospital  Inc.  et  al.,  12219 

University  of  Tennessee  et  al..  12221 

International  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

12263 
Import  investigations: 
Battery-powered  smoke  detectors.  12263. 12264 
(2  documents) 


Dental  prophylaxis  methods,  equipment  and  components, 

12264 
Electronic  wall  stud  finders,  12285 
Insulated  security  chests.  12265 
Mail  extraction  desks  and  components,  12266 
Ventilated  motorcycle  helmets,  12267 

Interstate  Commerce  Commission 

NOTICES 

Raihtiad  operation,  acquisition,  construction,  etc.: 
Denver  &  Rio  Grande  Western  Railroad  Co.  et  al.; 

trackage  rights  and  purchase  applications  by  various 

railroads,  12267 

Justice  Department 

See  also  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 

Eagle  Electric  Manufacturing  Co..  Inc..  12270 

Miller  &  Sons,  Inc.,  12270 

Nu-Tronic  Circuit  Co.,  Inc..  12270 

Revlon,  Inc..  12271 

Lal>or  Department 

See  Employment  and  Training  Administration;  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Land  resource  management: 
Special  laws  and  rules;  segregation  and  opening  of  public 
lands  procedures,  12171 

NOTICES 

Closure  of  public  lands: 

Montana,  12259 
Meetings: 

Eugene  District  Advisory  Council,  12260 
Recreation  management  restrictions,  etc.: 

Forks  of  Butte  Creek  Recreation  Area.  CA,  12260 
Resource  management  plans,  etc.: 

Monument  Resource  Area,  ID,  12262 
Survey  plat  filings: 

California;  correction.  12285 

New  Mexico.  12260 
(2  documents) 
Withdrawal  and  reservation  of  lands: 

Colorado,  12261 
(2  documents) 

Maritime  Administration 

PROPOSED  RULES 

Subsidized  vessels  and  operators: 
Construction-differential  subsidy  repayment,  12199 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Museum  Advisory  Panel,  12271 

National  Labor  Relations  Board 

NOTICES 

Organization,  functions,  and  authority  delegations,  12271 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  12183 
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Gulf  of  Alaska  groundfish;  correction.  12189 
nonces  i 

Grants;  availability,  etc.:  | 

Fishing  industry  research  and  development  projects — 
Marine  Fisheries  Initiative;  Gulf  of  Mexico  fishery 
resources,  12223 
Permits: 
Marine  mammals,  12227. 12228 
(2  documents] 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
G.D.  Searle  &  Co.,  12228 
Roberts  Laboratories.  12228 

Navy  Department 

NOTICES 

Environmental  statements:  availability,  etc.: 

Family  housing  supporting  Naval  Weapons  Station.  Earle, 
NJ,  12234 
Meetings: 

Naval  Research  Advisory  Committee. 


Postal  Rate  Commission 

NOTICES 

Complaints  filed: 
Coliseum.  Nassau  A.. 


12275 


12234 


Nudear  Regulatory  Commission 

PROPOSED  RULES 

Practice  rules: 

Adjudications;  disclosure  or  nondisclosure  of  information; 

special  procedures  for  resolving  conflicts;  withdrawn, 

12192 

NOTICES 

Environmental  statements;  availability,  etc.: 

Philadelphia  Electric  Co.  et  al.,  12274 

University  of  New  Mexico;  correction,  1228 
Applications,  hearings,  determinations,  etc: 

Rockwell  International  Corp..  12273 

University  of  New  Mexico,  12273 

Occupational  Safety  md  Heaitli  Administr^on 

PROPOSED  RULES 

Safety  and  health  regulations  for  construction: 
Excavations,  12288  ■ 
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Presidential  Documents 


Proclamation  5630  of  April  10,  1987 
Arizona  Diamond  Jubilee  Year,  1987 


(FR  Doc.  87-8605 
Filed  4-1J-87;  4:05  pm] 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1912,  the  Territory  of  Arizona  became  the  forty-eighth  State  to  join  the 
Union.  The  formation  of  the  continental  United  States,  "the  lower  forty-eight," 
was  now  complete.  At  the  time,  the  long  trail  of  American  pioneering  across 
the  continent  seemed  complete  as  well.  But  in  the  three-quarters  of  a  century 
since  then,  the  people  of  Arizona  have  shown  again  and  again  that  they  have 
never  lost  the  tenacity  and  pioneer  spirit  that  gained  them  statehood.  Our 
Nation  is  much  the  better  thereby. 

Arizona  has  always  presented  challenges  and  frontiers  to  those  who  would 
settle  there — Indians,  missionaries,  colonists,  and  pioneers  alike.  Today's 
Arizonans  pioneer  in  high  technology,  medical  research,  space  programs, 
astronomy,  and  many  more  fields  of  endeavor,  and  Americans  continue  to  find 
opportunity  in  this  beautiful  State. 

That  beauty,  from  the  Grand  Canyon  in  the  north  to  the  Saguaro  National 
Monument  in  the  south,  will  forever  epitomize  the  scenic  majesty  of  the 
American  West.  Because  the  pioneer  spirit  of  the  people  of  Arizona  continues 
to  epitomize  the  American  spirit,  it  is  most  fitting  that  every  American 
celebrate  the  75th  anniversary  of  Arizona  statehood. 

The  Congress,  by  Public  Law  100-10,  has  designated  1987  as  "Arizona  Dia- 
mond Jubilee  Year"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  the  75th  anniversary  of  Arizona  statehood. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  1987  as  Arizona  Diamond  Jubilee  Year  and  call 
upon  the  people  of  the  United  States  and  the  Federal,  State,  and  local 
governments  to  commemorate  the  jubilee  with  appropriate  ceremonies  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of  April, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 


a 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 

Cost-of-Uving  AHowrances  and  Post 
Differentials;  Non-Foreign  Areas 

agency:  Office  of  Personnel 

Management 

AcnoN:  Interim  rule. 

summary:  The  Office  of  Personnel 
Management  (OIM)  is  modifying  its 
cost-of-living  allowance  and  post 
differential  regulations  to  include  the 
new  Commonwealth  of  the  Northern 
Mariana  Islands  as  a  non-foreign  area 
and  to  authorize  a  25  percent  post 
differential  for  eligible  Federal 
employees  stationed  there.  This  action 
is  being  taken  to  provide  a  pay 
di^erential  for  employees  in  the 
Northern  Mariana  Islands  because  they 
are  no  longer  covered  by  the  foreign 
area  differential  program  administered 
by  the  Department  of  State. 
DATES:  Comments  must  be  received  on 
or  before  June  15, 1987.  This  interim  rule 
is  effective  the  first  pay  period 
beginning  on  or  after  December  21, 1986. 
ADDRESS:  Comments  should  be  sent  to 
the  U.S.  Office  of  Personnel 
Management,  Allowances  and  Special 
Rates  Division,  Room  3353, 1900  E 
Street,  NW.  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  E.  Shapiro,  (202)  632-7471. 
SUPPLEMENTARY  INFORMATION:  On 
November  3, 1986,  the  President  of  the 
United  States  issued  a  proclamation 
bringing  into  full  force  and  effect  the 
Covenant  with  the  Commonwealth  of 
the  Northern  Mariana  Islands.  This 
covenant  had  already  been  approved  by 
the  Congress  of  the  United  States  on 
March  24. 1976  (Pub.  L  94-241).  Prior  to 
November  3. 1986.  the  Northern  Mariana 
Islands  were  part  of  the  Trust  Territory 
of  the  Pacific.  Allowances  and 


di^erentials  for  Federal  employees 
stationed  there  were  administered  by 
the  Department  of  State  under  5  U.S.C 
Subchapter  m  (Overseas  Differentials 
and  Allowances).  Because  the  new 
commonwealth  is  no  longer  a  foreign 
area  and  because  the  Trust  Territory  of 
the  Pacific  no  longer  exists,  we  are 
modifying  our  regulations  to  include  the 
new  commonwealth  as  a  nonforeign 
area  covered  under  5  U.S.C  Subchapter 
rv,  Section  5941  (Allowances  based  on 
living  costs  and  conditions  of 
environment;  employees  stationed 
outside  the  continental  United  States  or 
in  Alaska).  The  differential  is  set  at  the 
25  percent  maximimi  to  be  consistent 
with  that  authorized  for  other  small 
isolated  Pacific  islands. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  in  the 
Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  this 
amendment  effective  in  less  than  30 
days.  This  rule  is  being  published  as  an 
interim  rule  to  coincide  with  the 
Department  of  State's  decision  to  end 
coverage  under  its  programs  for  Federal 
employees  stationed  in  the 
commonwealth.  The  effective  date  of 
December  21. 1986.  is  based  on  State's 
decision  to  eliminate  its  programs  in  the 
location  as  of  that  date. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
employees  and  agencies. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  imder  section  l(b] 
of  E.0. 12291,  Federal  Regulation. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer. 
Director. 
PART  591— [AMENDED] 

Accordingly,  OPM  is  amending  5  CFR 
Part  591  as  follows: 

1.  The  authority  citation  for  Subpart  B 
of  Part  591  continues  to  read  as  follows: 


Authority:  5  U.S.C.  5941;  E.O.  10000,  3  CFR 
1943-1948  Comp..  p.  792. 


S  591.202    I  Amended] 

2.  Section  591.202  is  amended  to 
alphabetically  add  "Commonwealth  of 
the  Northern  Mariana  Islands"  to  the 
hsting  of  areas  covered. 

3.  Appendix  B  of  Subpart  B  is 
amended  to  alphabetically  add  the  entry 
set  forth  below: 


G«O0raphic 
covenge 


PwonteQc 


Eltoc«v«(Me 


CormnonmieaWi        25 ._„.^ Dec.  M.  1966. 

oftfw  Northern 
Minan«  Wmj*. 


(FR  Doc.  87-8469  Filed  4-14-87;  8:45  am] 
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5  CFR  Part  841 

Federal  Employees  Retlremefit 
System — General  Administration; 
Computation  of  Interest 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
rules  and  requesting  comments  on  these 
rules  to  implement  provisions  of  the 
Federal  Employees  Retirement  System 
(FERS)  Act  of  1986  that  provide  that 
interest  be  included  in  amounts  paid  as 
FERS  basic  benefits  or  in  amounts 
collected  by  FERS.  These  rules  describe 
the  methodology  for  computing  interest 
when  interest  must  be  paid  or  collected 
in  connection  with  FERS  basic  benefits. 

DATES:  Interim  rules  effective  May  15, 
1987;  comments  must  be  received  on  or 
before  June  15, 1987. 

ADDRESSES:  Send  comments  to  Frank  D, 
Titus;  Director,  FERS  Implementation 
Task  Force;  Retirement  and  Insurance 
Group;  Office  of  Personnel  Management; 
P.O.  Box  884,  Washington,  DC  20044;  or 
deliver  to  OPM.  Room  3311, 1900  E 
Street,  NW..  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  L.  Siegelman,  (202)  632-5560. 

SUPPlfMENTARY  INFORMATION:  The 
FERS  Act  of  1986.  Pub.  L  99-335,  created 
a  new  retirement  system  for  many 
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Federal  employees.  Employees  who  are 
covered  by  FERS  will  be  covered  by  the 
basic  retirement  benefit,  social  security, 
and  the  thrift  plan.  0PM  is  responsible 
for  administration  of  the  basic 
retirement  benefits.  Social  security 
benefits  are  administered  by  the  Social 
Security  Administration.  The  savings 
plan  is  administered  by  the  Federal 
Retirement  Thrift  Investment  Board. 

These  regulations  provide  the 
methodology  for  the  computation  of 
interest  in  the  situations  when  the  FERS 
law  requires  OPM  to  pay  or  charge 
interest.  In  most  cases,  FERS  uses  a 
variable  interest  rate  based  on  the 
average  rete  of  interest  earned  by  the 
Fund  in  the  preceding  fiscal  year. 
Section  841.603  provides  that  OPM  will 
give  notice  of  the  applicable  rate  by 
publishing  it  in  the  Federal  Register.  The 
rates  for  previous  years  are — 


1964.. 
1985- 


1968.. 


1967. 


11 
13 

11.12S 
9  pwcsnt. 


Section  841.604  concerns  interest  that 
must  be  paid  by  employees  or  survivors 
on  deposits  to  receive  service  credit. 
The  methodology  for  computing  this 
type  of  interest  is  contained  in 
SS  842.304  and  842.306  of  this  chapter. 
These  sections  are  in  the  subpart  on 
service  credit. 

Section  841.605  provides  the 
methodology  for  computing  interest  that 
is  included  in  the  "unexpended 
balance."  which  is  the  same  as  the 
"lump-sum  credit."  as  defined  in  section 
8401(19]  of  title  5,  United  States  Code. 
To  the  extent  practical,  this  section  uses 
the  rule  of  averages  (as  it  applies  in 
similar  cases  under  the  Civil  Service 
Retirement  System  (CSRS)  by 
S  831.105(a]  of  this  chapter). 

FERS  (unlike  CSRS)  provides  that 
interest  on  the  remaining  contributions 
continues  to  accrue  after  retirement. 
Section  841.605(c)  provides  for 
computation  and  monthly  accrual  of 
interest  (similar  to  the  method  used  for 
CSRS  survivor  reduction  deposits  imder 

5  841.105(h)). 

Section  841.606  uses  this  same  annual 
compounding  and  monthly  accrual 
methodology  to  compute  interest  on 
survivor  reduction  deposits.  However, 
the  annual  rate  of  interest  in  survivor 
reduction  deposits  is  fixed  by  statute  at 

6  percent. 

Under  S  841.607.  the  methodology  for 
computing  overpayment  interest  is 
computed  under  S  845.205(b)  of  this 
chapter.  That  section  is  contained  in  the 
part  on  debt  collection. 

Under  section  553(b)(3)(B)  of  title  5, 
United  States  Code.  I  find  that  good 


cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  Delaying 
implementation  of  a  methodology  for 
interest  computation  during  proposed 
rulemaking  could  adversely  affect 
claimants  with  statutory  entitlement  to 
benefits.  Such  a  delay  would  be 
contrary  to  the  public  interest. 

£.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  agencies  and  retirement 
payments  to  retired  Government 
employees. 

List  of  Subjects  in  5  CFR  Part  841 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits, 
Firefighters.  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Penaons.  Retirement. 

U.S.  Office  of  Personnel  Management 
James  E.  Colvard, 
Deputy  Director. 

Accordingly.  OPM  is  amending  5  CFR 
Part  841  to  add  Subpart  F  to  read  as 
follqws: 

PART  841— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— GENERAL 
ADMINISTRATION 


SubtMwt  F— ComputatkMi  of  Interest 

Sec 

841.601  Purpose. 

841.802  Definitions. 

841.803  Rate  of  interest. 

841.604  Interest  on  service  credit  deposits. 

841.605  Interest  included  in  the  unexpended 
balance. 

841.606  Interest  on  survivor  reduction 
deposits. 

841.607  Interest  on  overpayment  debts. 

Subpart  F— Computation  of  Interest 
Authority:  5  U.S.C.  8461. 

S  841.601    Purpose. 

Hiis  subpart  regulates  the 
computation  of  interest  under  the 
Federal  Employees  Retirement  System 
(FERS). 

S  841.602    Definitions. 

"Contributions"  or  "deductions" 
means  the  amounts  deducted  from  an 


employee's  pay  or  deposited  as  the 
employee's  share  of  the  cost  of  FERS. 

"Individual  Retirement  Record" 
means  the  record  of  individual 
retirement  deductions  required  by 
S  841.504. 

"Last  year  of  service"  means  the 
calendar  year  in  which  deductions  stop 
on  the  Individual  Retirement  Record 
under  consideration. 

"Unexpended  balance"  means  the 
unrefunded  amount  consisting  of — 

(a)  Retirement  deductions  made  from 
the  basic  pay  of  an  employee  under 
Subpart  E  of  Part  841  of  this  chapter. 

(b)  Amounts  deposited  by  an 
employee  for  periods  of  service 
(including  military  service)  for  which — 

(1)  No  retirement  deductions  were 
made;  or 

(2)  Deductions  were  refunded  to  the 
employee;  and 

(c)  Interest  compounded  annually  on 
the  deductions  and  deposits  at  a  rate 
which,  for  any  calendar  year,  will  be 
equal  to  the  overall  average  yield  to  the 
Civil  Service  Retirement  Fund  during  the 
preceding  fiscal  year  from  all 
obligations  purchased  by  the  Secretary 
of  the  Treasury  during  that  fiscal  year 
under  section  8348(c),  (d),  and  (e)  of  title 
5,  United  States  Code,  as  determined  by 
the  Secretary  of  the  Treasury.  Interest 
on  deductions  and  deposits  does  not 
include  interest — 

(1)  If  the  service  covered  by  the 
deductions  totals  1  year  or  less;  or 

(2)  For  a  fractional  part  of  a  month  in 
the  total  service. 

"Year  of  the  computation"  means  the 
calendar  year  when  the  unexpended 
balance  is  being  computed. 

S  84 1 .603    Rats  of  IntsrssL 

For  calendar  year  1985  and  for  each 
subsequent  calendar  year,  OPM  will 
publish  a  notice  in  the  Federal  Register 
to  notify  the  public  of  the  interest  rate 
that  will  be  in  effect  during  that 
calendar  year. 

§  841 .604    Interest  on  service  credit 
deposits. 

(a)  Interest  on  civilian  service  credit 
deposits  is  computed  under  §  842.304  of 
this  chapter. 

(b)  Interest  on  military  service  credit 
deposits  is  computed  under  S  842.306  of 
this  chapter. 

9841.605    Interest  included  In  tfw 
unexp«n4l«d  balance. 

(a)  Interest  on  each  Individual 
Retirement  Record  is  computed 
separately. 

(b)  For  determining  the  amount  of 
interest  in  the  unexpended  balance 
when  none  of  the  employee  deductions 
have  been  returned  (e.g.,  employee 
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refunds  or  at  the  time  of  retiremenl),  the 
amount  of  interest  in  the  unexpended 
balance  equals  the  sum  of  the  amounts 
of  interest  applicable  to  each  calendar 
year's  deductions.  The  amount  of 
interest  on  each  calendar  year's 
deductions  equals  the  sum  of — 

(1)  For  the  calendar  year  in  which  the 
deductions  were  taken — 

(i)  Except  during  the  last  year  of 
service,  the  amount  of  the  employee's 
deductions  for  that  calendar  year  times 
the  rate  of  interest  set  under  §  841.603 
for  that  calendar  year  times  the  fraction 
whose  numerator  is  the  number  of  full 
months  when  deductions  were  withheld 
and  whose  denominator  is  24; 

(ii)  During  the  last  year  of  service,  the 
amount  of  the  employee's  deductions  for 
that  year  times  the  rate  of  interest  set 
under  §  841.603  for  that  year  times  the 
fraction — 

(A)  Whose  numerator  equals  the  sum 
of— 

(1)  One  half  times  the  number  of 
months  (fractional  months  rounded  up) 
of  that  year  during  which  the  employee 
was  employed; 

(2)  One  for  each  full  month  of  that 
year  after  the  employee's  service 
terminated;  and 

(B)  Whose  denominator  is  12. 

(2)  For  each  calendar  year  after  the 
year  when  the  deductions  were  withheld 
but  before  the  calendar  year  of  the 
computation,  the  amount  of  the 
employee's  deductions  plus  interest  for 
prior  years,  times  the  rate  of  interest  set 
under  §  841.603  for  that  year  and 

(3)  For  the  year  of  the  computation — 
(i)  If  it  is  not  the  same  calendar  year 

that  the  deductions  were  withheld,  the 
amount  of  the  employee's  deductions 
plus  interest  for  prior  years,  times  the 
rate  of  interest  set  under  §  841.603  for 
that  year  times  the  fraction  whose 
numerator  is  the  number  of  full  months 
that  have  been  completed  in  the  year  of 
the  computation  and  whose 
denominator  is  12;  or 

(ii)  If  it  is  the  same  calendar  year  that 
the  deductions  were  withheld,  the 
amount  of  the  employee's  deductions  for 
that  year  limes  the  rate  of  interest  set 
under  §  841.603  for  that  year  times  the 
fraction — 

(A)  Whose  numerator  equals  the  sum 
of — 

(1)  One  half  times  the  number  of 
months  (fractional  months  rounded  up) 
of  that  year  during  which  the  employee 
was  employed; 

(2)  One  for  each  full  month  of  that 
year  after  the  employee's  service 
terminated:  and 

(B)  Whose  denominator  is  12. 
(c)(1)  For  adding  interest  to  the 

unexpended  balance  after  retirement, 
the  unexpended  balance  including 


interest  computed  under  paragraph  (b) 
of  this  section  is  computed  as  of  the  time 
of  retirement. 

(2)  Each  month  after  retirement,  the 
unexpended  balance  is  reduced  by  the 
amount  of  annuity  paid  and  interest  is 
added  to  the  remaining  portion  at  the 
rate  computed  as  follows: 

(i)  Add  one  to  the  interest  rate  under 
S  841.603  for  the  current  year. 

(ii)  Raise  the  sum  produced  under 
paragraph  (c){2)(i)  of  this  section  to  the 
Vi  %  power. 

(iii)  Subtract  one  from  the  result  of 
paragraph  (c)(2)(ii)  of  this  section  to 
produce  the  interest  rate  for  the  month. 

(d)(1)  Interest  on  payments  of  the 
unexpended  balance  will  be  paid  for  the 
month  unless  the  payment  has  been 
authorized  before  the  5th  workday 
before  the  end  of  the  month  (excluding 
the  3l8t  day  of  31-day  months). 

(2)  For  the  purposes  of  paragraph 
(d)(1)  of  this  section,  payment  is 
authorized  when  the  person  with 
authority  to  approve  the  claim  approves 
payment. 

§841.606    Interest  on  survivor  reductton 
deposits. 

Interest  on  deposits  under  Subpart  F 
of  Part  842  of  this  chapter  is 
compounded  annually  and  accrued 
monthly. 

(a)  The  initial  interest  on  each 
monthly  difference  between  the  reduced 
annuity  rate  and  the  annuity  rate 
actually  paid  equals  the  amount  of  the 
monthly  difference  times  the  difference 
between — 

(1)  One  and  six  tenths  raised  to  the 
power  whose  numerator  is  the  number 
of  months  between  the  date  when  the 
monthly  difference  in  annuity  rates 
occurred  and  the  date  when  the  initial 
interest  is  computed  and  whose 
denominator  is  12;  and 

(2)  One. 

(b)  The  total  initial  interest  due  is  the 
sum  of  all  of  the  initial  interest  on  each 
monthly  difference  computed  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Additional  interest  on  any 
uncollected  balance  will  be 
compounded  annually  and  accrued 
monthly.  The  additional  interest  due 
each  month  equals  the  remaining 
balance  due  times  the  difference 
between — 

(1)  One  and  six  tenths  raised  to  the 
V\i  power  and 

(2)  One. 

§  841.607    Interest  on  overpayment  debts. 

Interest  on  overpayment  debts  is 
computed  under  §  845.205(b). 

[FR  Doc.  87-8470  Filed  4-14-87;  8:45  am] 
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5  CFR  Part  670 

Federal  Employees'  Group  Life 
Insurance  Program;  Continuation  of 
Coverage  During  Military  Service 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  comment. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  amending  its 
regulations  under  the  Federal 
Employees'  Group  Life  Insurance 
(FEGLI)  Program  to  reflect  a  statutory 
change  included  in  the  Federal 
Employees'  Retirement  System  Act  of 
1986.  This  change  will  allow  an 
employee  who  enters  the  military  on 
active  duty  or  active  duty  for  training  to 
continue  FEGLI  coverage  for  up  to  12 
months. 

DATES:  Interim  regulations  effective 
January  1, 1987.  Comments  must  be 
received  on  or  before  May  15, 1987. 

ADDRESSES:  Written  comments  may  be 
sent  to  Reginald  M.  ]ones,  Jr..  Assistant 
Director  of  Retirement  and  Insurance 
Policy,  Retirement  and  Insurance  Group. 
Office  of  Personnel  Management,  P.O. 
Box  57,  Washington.  DC  20044.  or 
delivered  to  OPM,  Room  4351, 1900  E. 
Street,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Myers,  (202)  632-4634. 

SUPPlfMENTARY  INFORMATION:  Pub.  L 
99-335,  enacted  on  June  6, 1986,  and 
entitled  the  Federal  Employees' 
Retirement  System  Act  of  1986, 
amended  the  FEGLI  law  in  several 
areas.  One  area  requiring  regulatory 
revision  provides  that  the  FEGLI 
coverage  of  an  employee  who  enters  the 
military  on  active  duty  or  active  duty  for 
training  may  be  continued  for  up  to  12 
months  in  the  same  way  coverage  is 
continued  for  employees  in  other  types 
of  nonpay  status. 

The  FEGLI  law  has  historically 
provided  for  termination  of  group 
insurance  coverage  during  absences 
from  civilian  employment  for  active 
military  duty,  unless  such  absence  was 
covered  by  military  leave  with  pay,  in 
order  to  avoid  unreasonable  duplication 
of  benefits  under  similar  Government 
programs  for  civilian  and  military 
personnel.  However,  as  a  result  of  the 
Federal  Employees'  Group  Life 
Insurance  Act  of  1980  (Pub  L.  96-427). 
civilian  employees  became  eligible  for 
improved  regular  group  life  insurance 
and  the  opportunity  to  individually 
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purchase  significant  amounts  of  optional 
insurance.  Accordingly,  requiring 
termination  of  FEGLI  coverage  when  an 
employee  accepts  active  military  duty 
for  a  time  period  exceeding  that  covered 
by  paid  military  leave  could  result  in  a 
substantial  loss  of  insurance  protection 
for  dependents.  Thus,  the  FEGLI  law  has 
been  amended  to  allow  employees  who 
enter  the  military  to  maintain  the  same 
level  of  coverage  that  they  had  as 
civilian  employees. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  in 
Effective  Date 

Under  sections  553fb)(3)(B)  and  (d)(3) 
of  title  5,  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  for  making  this  amendment 
effective  retroactively.  These 
regulations  were  effective  January  1, 
1987,  because  the  provisions  of  Pub.  L 
99-335  necessitating  the  changes 
became  effective  on  that  date. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance.  Retirement. 

U.S.  Office  of  Personnel  Management. 
James  E.  Colvard. 
Deputy  Director 

Accordingly,  OPM  is  amending  5  CFR 
Part  870  as  follows: 

PART  870— BASIC  UFE  INSURANCE 

1.  The  authority  citation  for  Part  870 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8718. 

§  870.501     [AnwndMl] 

2.  In  §870.501,  paragraph  (d)  is 
removed  and  paragraphs  (e)  and  (f)  are 
redesignated  as  paragraphs  (d)  and  (e), 
respectively. 

jFR  Doc.  87-8468  Filed  4-14-87;  8:45  am  J 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  932 

Olives  Grown  in  California; 
Redistricting  and  Reapportionment  of 
Producer  Member  Positions  on  the 
Calfomla  Olive  Committee 

AGCNCy:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUWMARr.  This  final  rule  will  redistrict 
and  reapportion  the  eight  producer 
member  positions  and  alternates  on  the 
California  Olive  Committee  (COC).  The 
changes  reflect  the  current  acreage, 
production,  and  number  of  growers 
wifliin  the  producer  representation 
districts  and  are  intended  to  provide 
equitable  representation  throughout  the 
production  area. 
EFFECTIVE  DATE:  April  15, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F8cV,  AMS,  USDA,  Washington,  DC 
20250-1400:  Telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (the  Act,  7  U.S.C. 
601-674),  and  rules  promulgated 
thereunder,  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

Currently,  there  are  only  seven 
handlers  of  California  olives  subject  to 
regulation  under  the  marketing  order  for 
olives  grown  in  California.  Handlers  are 
considered  small  entities  if  gross  annual 
revenues  are  less  than  $3,500,000.  The 
majority  of  the  handlers  may  be 
classified  as  small  entities.  In  addition, 
there  are  approximately  1,5(X)  producers 
in  the  production  area.  Small 
agricultural  producers  have  been 


defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000. 
The  majority  of  California  olive 
producers  may  also  be  classified  as 
small  entities. 

The  Administrator  of  AMS  has 
considered  the  impact  of  this  regulatory 
action  on  small  entities.  The  regulatory 
action  in  this  instance  is  a  final  rule  that 
will  redistrict  and  reapportion  the 
producer  mtmber  positions  and 
alternates  on  the  California  Olive 
Committee  (COC)  to  foster  more 
equitable  producer  representation  that 
more  accurately  reflects  the  current 
olive  acreage  within  the  producer 
districts,  the  number  of  growers  in  the 
districts,  and  the  tonnage  produced  in 
the  districts.  Furthermore,  this  final  rule 
is  primarily  of  an  administrative  nature 
and,  as  such,  does  not  impose  any 
additional  costs  on  handlers  or 
producers. 

This  rule  is  issued  under  the 
Marketing  Agreement  and  Order  No.  932 
(7  CFR  Part  932).  both  as  amended, 
regulating  the  handling  of  olives  grown 
in  California.  The  agreement  and  order 
are  effective  under  the  Act.  This  action 
was  recommended  by  the  COC  at  its 
meeting  of  December  2. 1986.  The  COC 
works  with  the  USDA  in  administering 
the  marketing  agreement  and  order 
program. 

Notice  of  the  proposed  rulemaking 
was  published  in  the  Federal  Register  on 
March  2, 1987  (52  FR  6166).  The 
comment  period  ended  on  March  12, 
1987;  no  comments  were  received.  The 
final  rule  is  the  same  as  the  proposed 
rule. 

The  order  provides  for  a  committee 
consisting  of  16  members  (and 
alternates);  eight  members  represent 
producers,  and  eight  members  represent 
handlers.  The  order  further  provides 
that  the  committee,  with  the  approval  of 
the  Secretary,  may  redefine  the  districts 
into  which  the  area  has  been  divided 
(for  purposes  of  producer 
representation)  and  may  reapportion  the 
membership  to  reflect  insofar  as 
practicable  shifts  in  olive  acreage  within 
the  districts  and  area,  the  numbers  of 
growers  in  the  districts,  and  the  tonnage 
produoed.  if  such  changes  are  equitable 
as  to  producers. 

The  committee  believes  that 
redistricting  and  reapportioning  the 
eight  producer  member  positions  and 
alternates  will  provide  more  equitable 
representation  throughout  the 
producting  area.  The  committee  based 
this  recommendation  on  the  current 
production,  number  of  producers,  and 
acreage  as  required  under  the  marketing 
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order.  For  example,  the  committee  noted 
that  District  2  currently  represents  about 
65  percent  of  the  average  production, 
number  of  producers,  and  acreage.  The 
committee  believes  that  the  formation  of 
a  new  producer  district  to  represent 
Tulare  County  (currently  part  of  District 
2)  will  provide  equitable  representation 
throughut  the  production  area  because 
that  county  represents  over  45  percent 
of  the  average  production,  number  of 
producers,  and  acreage.  District  3, 
representing  less  than  10  percent  of  the 
production,  producers,  and  acreage,  is 
disproportionately  represented  with  two 
members. 

In  recognition  of  these  shifts  and  to 
foster  more  equitable  producer 
representation,  the  following 
representation  and  district  changes  will 
be  established:  In  District  2.  the  number 
of  producer  members  and  alternates  will 
be  reduced  from  from  four  to  one  and 
Tulare  County  will  be  excluded  from  the 
district  boundaries:  in  District  3,  the 
number  of  producer  members  and 
alternates  wrill  be  reduced  from  two  to 
one  with  no  change  in  the  boundaries; 
and  a  new  District  4  will  be  created 
comprised  of  Tulare  County  and 
represented  by  four  producer  members 
and  alternates.  No  change  will  be  made 
in  representation  (two  members)  or 
boundaries  for  District  1. 

After  consideration  of  all  relevant 
information  presented,  including  the 
proposal  set  forth  in  the  notice,  it  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553)  for 
the  following  reasons:  (1)  This  action 
redistricts  and  reapportions  the 
producer  membership  on  the  committee: 
(2)  pursuant  to  §  932.29  of  the  order,  the 
names  of  the  nominees  to  fill  the 
positions  on  the  committee  must  be 
submitted  to  the  Secretary  prior  to  April 
16:  and  (3)  this  action  must  be  effective 
promptly  for  the  committee  to  complete 
the  nomination  process  and  meet  the 
deadline. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements  and  orders, 
Olives,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  932  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part  932  will  continue  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Sfat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  $  932.121  will  be  added  to 
read  as  follows: 


S  932.121    Producer  districts. 

Pursuant  to  the  authority  in 
§  932.35(k),  commencing  with  the  term  of 
office  beginning  June  1, 1987,  "district" 
means  any  of  the  following  geographical 
areas  of  the  State  of  California: 

(a)  "District  1"  shall  include  the 
counties  of  Glenn,  Tehama,  and  Shasta. 

(b)  "District  2"  shall  include  the 
counties  of  Mono,  Mariposa,  Merced, 
San  Benito,  Monterey,  and  all  counties 
south  thereof  excluding  Tulare  County. 

(c)  "District  3"  shall  include  all  the 
counties  of  Alpine,  Tuolumne, 
Stanislaus,  Santa  Clara,  Santa  Cruz,  and 
all  counties  north  thereof  except  those 
in  District  1. 

(d)  "District  4"  shall  include  the 
county  of  Tulare. 

3.  A  new  §  932.125  will  be  added  to 
read  as  follows: 

i  932.125    Producer  representation  on  the 
committee. 

Pursuant  to  the  authority  in  §§  932.25 
and  932.35(k),  commencing  with  the  term 
of  office  beginning  June  1. 1987, 
representation  shall  be  apportioned  as 
follows: 

(a)  District  1  shall  be  represented  by 
two  producer  members  and  alternates. 

(b)  District  2  shall  be  represented  by 
one  producer  member  and  alternate. 

(c)  District  3  shall  be  represented  by 
one  producer  member  and  alternate. 

(d)  District  4  shall  be  represented  by 
four  producer  members  and  alternates. 

Dated:  April  10, 1987. 
Ronald  L.  OoRt. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[PR  Doc.  87-8450  Filed  4-14-87:  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  611 

Farm  Credit  System  Capital 
Corporation;  Organization 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMIMARV:  The  Farm  Credit 
Administration  (FCA)  promulgated  final 
regulations  12  CFR  611.1140-611.1142  (51 
FR  8665,  March  13, 1986)  applicable  to 
the  Farm  Credit  System  Capital 
Corporation  (Capital  Corporation  or 
Corporation).  The  Capital  Corporation, 
established  under  the  Farm  Credit 
Amendments  Act  of  1985  (1985 
Amendments)  was  chartered  by  the 
FCA  on  February  24, 1986,  pursuant  to 
section  4.28A  of  the  Farm  Credit  Act  of 
1971,  as  amended  (Act).  At  the  time  of 
the  publication  of  the  final  regulation. 


the  FCA  gave  the  public  an  opportunity 
to  comment  for  30  days,  which  period 
was  extended  until  August  18, 1986  (51 
FR  21331,  June  12, 1986).  At  regular 
meetings,  held  on  March  3  and  April  7, 
1987,  the  FCA  Board  carefully 
considered  the  public  comments  and 
adopted  amendments  to  the  regulations. 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 
are  in  session.  Notice  of  effective  date 
will  be  published. 

FO«  FURTHER  INFORMATION  CONTACT 

Kenneth  L  Peoples,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090,  (703)  883-4020,  TDD 
Number  883-4444. 

SUPPLEMENTARY  INFORMATION:  The  FCA 

issued  the  regulations  as  final  rules  in 
order  for  the  Capital  Corporation  to 
organize  and  exercise  the  powers 
conferred  on  the  Corporation  by 
Congress  to  address  the  financial 
difficulties  experienced  by  Farm  Credit 
System  (System)  institutions. 
Nevertheless,  the  FCA  provided  the 
public  with  the  opportunity  to  comment 
and  received  comments  from  two  Farm 
Credit  districts,  four  agricultural 
cooperative  borrowers,  one  Federal  land 
bank  association  (FLEA),  an 
organization  of  FLBA  borrowers,  the 
Capital  Corporation,  the  Farm  Credit 
Corporation  of  America  (FCCA),  one 
U.S.  Congressman,  and  one  U.S. 
Senator.  The  FCCA  stated  that  its 
comments  were  made  on  behalf  of  all 
System  institutions. 

The  comments,  and  staffs 
recommended  revisions  to  the  regulation 
in  response  to  these  comments,  were 
considered  at  two  meetings  of  the  FCA 
Board.  At  its  March  3, 1987  meeting. 
Board  members  considered  staffs 
recommended  revisions  and  identified 
four  issues  upon  which  they  desired 
further  discussion:  the  accounting 
procedures  for  the  exchange  of  stock 
from  the  Predecessor  Capital 
Corporation  to  the  newly  chartered 
Capital  Corporation;  the  prohibition 
against  the  use  of  "joint  employees";  the 
prohibition  against  receipt  of  both  loss- 
sharing  assistance  and  Corporation 
financial  assistance:  and  the 
requirement  for  FCA  "review  and 
direction"  on  financial  assistance.  The 
Board  revisited  these  issues  at  its  April 
7, 1987.  meeting.  At  that  time,  the  Board 
considered  and  adopted  revisions  to  the 
regulation,  as  described  below. 

One  commenter  suggested  that  12  CFR 
611.1140  be  amended  to  state  expressly 
that  the  Capital  Corporation  may  be 
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appointed  receiver  of  any  liquidating 
System  institution.  The  FCA  Board  does 
not  consider  such  amendment 
necessary.  The  FCA  may  appoint  any 
individual  or  entity  as  a  receiver  or 
conservator  of  any  liquidating  System 
institution  meeting  the  quaUfications  to 
exercise  duties  and  responsibilities  of  a 
receiver  or  a  conservator.  If  the  Capital 
Corporation  meets  the  qualifications  at 
the  time  FCA  declares  a  System 
institution  insolvent  and  appoints  a 
receiver,  the  Capital  Corporation  may 
be  considered  for  appointment  along 
with  other  qualified  candidates.  A 
specific  statement  in  the  regulations  is 
unnecessary. 

Several  parties  commented  that  the 
expansion  of  the  Capital  Corporation 
board  in  12  CFR  611.1140(b)  when  public 
funds  are  made  available  is  vague  and 
should  be  limited  to  when  the  Capital 
Corporation  actually  receives  Federal 
funds.  The  FCA  Board  agrees  with  this 
suggestion  and  has  amended  the 
regulation  to  state  that  the  Corporation 
board  will  be  expanded  should  the 
Secretary  of  the  Treasury  purchase  any 
Capital  Corporation  obligation. 

Three  parties  stated  that  the  FCA- 
appointed  directors  to  the  Capital 
Corporation  should  not  serve  at  the 
pleasure  of  the  FCA  Board  Chairman 
but  that  they  should  only  be  removable 
for  cause  as  are  other  Corporation 
directors.  They  stated  that  Congress 
intended  the  Corporation  to  be  an 
independent  part  of  the  System  and  that 
making  the  FCA-appointed  directors 
subject  to  removal  at  any  time  is  an 
attempt  to  make  the  Corporation  an 
extension  of  the  FCA.  The  FCA  Board 
disagrees  with  the  comments.  The  two 
FCA-appointed  directors  on  the 
Corporation  board  are  intended  to  be 
representatives  of  the  Federal 
Government  to  ensure  that  the 
Corporation  carries  out  its  very 
important  public  function.  The  important 
role  of  these  directors  is  underlined  by 
the  fact  that  Congress  increased  the 
number  of  FCA-appointed  directors 
from  one  to  two  during  Senate  floor 
action  on  the  1985  Amendments.  The 
FCA  cannot  ensure  that  the  directors 
properly  serve  as  Federal  Government 
representatives  unless  they  serve  at  the 
pleasure  of  the  FCA  Board  Chairman.  In 
addition,  given  the  fact  that  the  System- 
elected  directors  constitute  a  quorum 
and  majority  of  the  Corporation  board, 
the  FCA  cannot  control  or  make  the 
Corporation  an  extension  of  the  FCA. 
Accordingly,  the  FCA  Board  declined 
the  proposed  change. 

One  commenter  stated  that  in  the 
event  the  FCA  retains  the  provision  on 
service  of  FCA  appointed  directors,  then 


System-elected  directors  should  serve  at 
the  pleasure  of  System  institutions.  The 
FCA  Board  has  determined  that  the 
removal  for  cause  provisions  are 
adequate  to  ensure  that  the  directors 
responsibly  represent  the  respective 
contributing  and  recipient  bank 
interests. 

A  Farm  Credit  district  commented 
that  the  director  appointed  by  the 
Secretary  of  Agriculture  in  the  event  of 
Treasury  purchase  of  Corporation 
obligations  should  not  serve  at  the 
pleasure  of  the  Secretary  but  should  be 
removable  only  for  cause.  The  comment 
also  stated  that  the  regulation  implied 
that  the  director  could  serve  longer  than 
2  years.  The  FCA  Board  has  determined 
that  the  director  appointed  by  the 
Secretary  should  be  treated  similarly  to 
the  FCA-appointed  directors.  Congress 
provided  for  expansion  of  the 
Corporation  board  at  the  time  of 
Treasury  purchase  of  obligations  in 
order  to  have  greater  Federal 
Government  representation.  The  FCA 
Board  believes  that  Federal  Government 
representation  can  only  be  fully  ensured 
by  having  the  FCA-  and  Secretary- 
appointed  directors  serve  at  their 
pleasure.  Therefore,  the  regulation 
remains  unchanged  on  this  issue.  The 
FCA  Board  does  agree,  however,  that 
the  regulation  should  be  revised  to 
clarify  that  those  board  members 
appointed  after  Treasury  Department 
purchase  of  Corporation  obligations 
shall  serve  2-year  terms. 

One  commenter  asserted  that  there  is 
no  statutory  basis  for  the  qualifications 
restricting  persons  serving  with  the  FCA 
or  any  System  institution  within  the  past 
5  years  from  also  serving  as  FCA- 
appointed  directors  of  the  Capital 
Corporation.  The  commenter  also  stated 
that  the  prohibition  on  any  FCA- 
appointed  director's  service  as  a 
dinector.  officer,  employee,  or  agent  of 
any  System  institution  for  2  years  may 
be  difficult  to  monitor  or  enforce.  The 
FCA  Board  disagrees  with  both 
contentions.  Congress  intended  that  the 
FCA-appointed  directors  not  be 
connected  with  the  System  and 
expressly  prohibited  "borrowers  from, 
shareholders  in,  or  employees  or  agents 
of  any  institution  of  the  Farm  Credit 
System"  from  being  FCA-appointed 
directors  in  section  4.28C{a)(2)(A). 
Congress  also  directed  the  FCA  Board  in 
section  4.28C(a)(4]  to  issue  regulations 
providing  for  fair  and  equitable 
representation  of  all  public  and  private 
interests  on  the  Corporation  board.  The 
FCA-appointed  director  qualifications 
ensure  that  those  individuals  serve  the 
important  public  interest  in  having  a 
sound  agricultural  credit  system,  are 


neither  recently  affiliated  with  the 
System  nor  the  FCA.  and  have  no 
intentions  in  doing  so  following  service 
on  the  Corporation  board. 

One  commenter  stated  that  the  pool  of 
qualified  candidates  was  unnecessarily 
restricted  by  prohibiting  such  alliliations 
5  years  before  and  2  years  after  and 
suggested  that  the  regulation  be 
amended  to  2  years  before  and  1  year 
after.  The  FCA  Board  rejected  the 
suggestion  as  the  FCA  Board  has  not 
had  difficulty  in  finding  qualified  board 
members  based  on  the  restrictions  and 
deemed  the  restrictions  otherwise 
appropriate. 

One  commenter  stated  that  12  CFR 
611.1140(b)(2)(i)  should  be  amended  to 
make  clear  that  only  voting  stockholders 
meet  to  conduct  elections  of  directors 
rather  than  including  preferred  and 
nonvoting  common  stockholders.  The 
FCA  Board  declined  to  adopt  the 
suggestion.  The  regulation  merely  states 
that  the  Nominating  Committee  must 
meet  prior  to  each  election  of  directors 
at  an  annual  or  special  meeting  of  the 
stockholders.  Issues  involving  which 
stockholders  may  attend  or  must  receive 
notice  of  the  meeting  are  a  matter  for  the 
articles  of  incorporation  or  the  bylaws. 

Another  commenter  stated  that  the 
rules  governing  the  nomination  process 
in  12  CFR  611.1140{b)(2){ii)  do  not 
adequately  guarantee  representation  of 
all  types  of  System  institutions  and 
should  specifically  require  nominations 
from  each  of  the  three  bank  systems. 
The  FCA  Board  disagrees  with  the 
suggestion.  Because  there  are  five  types 
of  System  lending  institutions  and  many 
different  service  organizations  and  only 
three  director  positions  available  for 
election,  the  FCA  could  not  ensure  that 
all  System  institutional  interests  are 
represented  on  the  Corporation  board. 
The  FCA  Board  believes  that  the 
categories  required  by  the  Act  and 
incorporated  in  the  regulation  are 
adequate  and  additional  restrictions 
may  unfairly  discriminate  against  some 
System  institutions. 

One  conmienter  slated  that  the 
regulation  should  be  amended  to  clarify 
that  a  district  director  is  considered  to 
represent  all  of  the  banks  in  a  district 
for  nomination  purposes.  This  is 
incorrect.  A  district  director  is 
considered  to  be  from  the  banking  group 
that  nominated  and  elected  him  or  her. 
To  adopt  the  commenter's  suggestion 
would  needlessly  disenfranchise  some 
districts  where  the  district  banks  were 
not  all  recipients  or  contributors.  This  is 
consistent  with  the  way  the  district 
directors  refer  to  themselves  as 
representing  the  institutions  that  elected 
them,  notwithstanding  the  fact  that  they 
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assume  a  position  as  director  oi  each  of 
the  three  System  banks. 

The  FCCA  commented  that  there  is  no 
stafutoiy  basis  to  preclude  the  FCCA 
directors,  officers,  and  employees  from 
eligibility  to  serve  on  the  Corporation 
board  as  provided  in  12  CFR 
611.1140(b)(2)(i).  The  FCCA  further 
commented  that  even  if  individuals  from 
the  FCCA  held  all  three  positions  that 
the  FCCA  would  not  have  control  of  the 
Corporation.  The  FCA  Board  disagrees 
with  these  comments.  The  legislative 
history  of  the  1985  Amendments  makes 
it  clear  that  it  was  not  intended  that  the 
Corporation  become  a  central  entity  or 
holding  company.  The  FCCA  is  a  service 
corporation  chartered  by  the  FCA  at  the 
request  of  System  banks  to  perform 
certain  functions  for  those  banks  on  a 
"centralized  basis."  Its  centralization 
role  and  functions  are  not  consistent 
with  the  intended  role  of  the 
Corporation.  The  FCCA  has  been,  and 
continues  to  be  a  source  of  controversy 
within  the  System.  System  banks 
chartered  the  FCCA  to  serve  as  a 
vehicle  for  bringing  about  consensus 
decisions  and  actions  among  its  bank 
stockholders  on  issues  having  impact  on 
virtually  all  System  institutions  and 
their  stockholders,  yet  the  FCCA  does 
not  in  fact  represent,  nor  is  it  supported 
by,  all  Farm  Credit  districts  or 
institutions.  Further,  the  FCCA  is  neither 
owned  by,  nor  does  it  represent  the 
interest  of.  PCAs  or  FLBAs.  The  FCA 
believes  that  it  would  not  be  consistent 
with  the  intended  character  and  role  of 
the  Corporation  to  have  that  entity 
become  entangled  with  controversial 
System  agendas  and  issues  through  one 
or  more  common  directorships  with  the 
FCCA.  The  FCA  notes  that  the  System 
has  arranged  for  the  FCCA  and  the  Farm 
Credit  Council,  which  is  the  national 
political  lobbying  arm  of  the  System,  to 
have  a  common  board  of  directors.  This 
is  an  example  of  how  common 
directorships  are  used  by  the  System  to 
bring  about  common  control  of  System 
institutions  and  to  integrate  their 
agendas.  The  FCA  believes  that  such  a 
result  would  be  inappropriate  in  the 
case  of  the  Corporation. 

Another  commenter  stated  that  a  new 
12-month  projection  of  net  contributors 
and  recipients  as  established  in  12  CFR 
611.1140(b)(2)(iii)  should  be  made  for 
each  election  of  Corporation  board 
directors.  The  FCA  Board  disagrees. 
One  of  the  director  positions  is  filled 
irrespective  of  whether  a  candidate  may 
be  from  a  net  recipient  or  net 
contributor  institution  or  district,  thus 
making  a  new  projection  unnecessary. 
In  other  cases,  the  regulation  provides 
that  if  the  institution  actually  changes 


status  before  a  new  projection  is  made, 
that  institution  will  be  considered  as 
changed. 

One  commenter  stated  that  directors 
should  not  be  allowed  to  succeed 
themselves  but  should  be  limited  to  one 
term.  The  FCA  Board  does  not  agree 
with  the  comment.  Successive  terms 
could  provide  continuity  of  leadership 
that  may  be  particularly  beneficial  to  a 
newly  established  organization  such  as 
the  Capital  Corporation.  This  is 
especially  true  with  a  limited  duration 
corporation  with  as  complex  purposes  to 
accomplish  as  the  Capital  Corporation. 
One  comment  correctly  pointed  out  that 
Articles  of  Incorporation  do  not  provide 
for  removal  of  directors  as  provided  in 
12  CFR  611.1140(b)(2)(v)  but  permit  the 
bylaws  to  have  such  provisions.  The 
regulations  at  12  CFR  611.1140(b)(2)  (v) 
and  (vi)(H)  have  been  amended  to  state 
that  the  articles  or  bylaws  may  provide 
for  removal  of  directors  for  cause. 

The  FCCA  stated  that  the  FCA  does 
not  have  statutory  authority  to 
promulgate  regulations  requiring  the 
automatic  removal  of  directors  in  the 
instances  set  forth  in  12  CFR 
611.1140(b)(2)(vi)  and  that  such  removal 
is  an  improper  matter  for  the 
Corporation  bylaws.  The  FCA  Board 
rejects  these  contentions.  Section 
4.28G(a)  of  the  Act  provides  that  the 
Capital  Corporation  has  a  number  of 
corporate  powers  subject  to  the 
regulation  of  the  FCA,  including  the 
power  to  prescribe  bylaws  by  its  board 
of  directors.  The  FCA  Board  believes 
that  the  financial  integrity  of  members 
of  the  Corporation  board  must  be  above 
reproach  and,  therefore,  has 
promulgated  regulations  making  the 
director  positions  vacant  automatically 
if  one  of  the  enumerated  events  occurs. 

One  commenter  stated  that  the 
elected  director  vacancy  provision  in  12 
CFR  611.1140(b)(2)(vi)(B)  unfairly 
removes  directors  that  have  been 
wrongly  placed  into  involuntary 
bankruptcy  and  suggested  that  the 
regulation  be  amended  to  indicate  that  it 
is  cause  for  removal  if  the  proceeding  is 
not  dismissed  within  90  days  of  filing. 
The  FCA  Board  recognizes  that  directors 
may  be  subject  to  wrongful  bankruptcy 
proceedings  but  considers  30  days 
ample  time  to  have  such  frivolous  suits 
dismissed.  One  comment  stated  that  the 
causes  for  removal  by  the  board  of 
directors  under  paragraph  (b)(2)(vi)(H) 
of  section  611.1140  should  also  be 
specifically  enumerated.  The  FCA  Board 
does  not  consider  it  necessary  or 
appropriate  to  state  causes  for  removal 
as  it  would  be  difficult  to  anticipate  all 
circumstances  justifying  removal  and 


there  is  already  a  considerable  body  of 
law  on  removal  of  directors  for  cause. 

The  organization  states  that  requiring 
directors  to  automatically  vacate  their 
positions  where  they  have  a  loan  with  a 
non-System  financial  institution  in 
nonaccrual  or  nonperforming  loan  status 
is  impracticable  because  the 
Corporation  is  not  likely  to  learn  when  a 
loan  is  in  such  status  and  such 
classifications  require  subjective 
judgments  that  may  unfairly  prejudice 
the  director  beyond  his  control.  The 
Corporation  reiterated  these  concerns. 
The  organization  suggests  that  the 
regulation  be  amended  to  cause  the 
vacancy  to  occiu-  when  a  director's  loan 
is  in  default  and  the  default  is  not  cured 
within  30  days.  In  response  to  the 
comment,  the  FCA  Board  has  amended 
the  regulation  to  trigger  the  automatic 
vacancy  provisions  when  a  loan  with  a 
System  institution  is  in  nonaccrual 
status  or  a  loan  with  a  non-System 
institution  is  in  default,  which  default  is 
not  cured  within  30  days.  Directors  shall 
be  under  an  obligation  to  inform  the 
Corporation  of  any  defaults  on  loans, 
and  System  institutions  will  be  required 
to  inform  the  Corporation  whenever  any 
Corporation  director's  loan  has  been 
placed  in  nonaccrual  status. 

The  FCCA  contended  that  a  plurality 
interest  in  a  corporation  may  not 
indicate  control  or  a  major  infiuence 
over  the  affairs  of  the  corporation  and 
that  it  is  inappropriate  lo  impute  the 
financial  problems  of  a  corporation  to  a 
shareholder.  The  FCCA  recommended 
amending  12  CFR  611.1140(b)(2)(vi)(F). 
replacing  the  term  "plurality"  with  the 
term  "majority  or  controlling"  interest 
The  FCA  Board  agrees  that  having  a 
plurality  of  interest  in  a  corporation  in 
bankruptcy  does  not  necessarily  mean 
control  of  the  corporation  such  that  it 
warrants  the  automatic  removal  as  a 
director.  Therefore,  the  FCA  Bonrd  has 
adopted  the  proposed  amendment. 

One  agricultural  cooperative  trade 
organization  stated  that  the  grounds  for 
automatic  vacancy  on  the  board  of 
directors  should  apply  equally  to  both 
elected  and  appointed  directors.  The 
FCA  Board  agrees  with  the  comment 
because  all  Corporation  directors' 
financial  integrity  should  be  above 
reproach  whether  they  are  System 
representatives,  FCA  appointees  or 
appointees  of  the  Secretary  of 
Agriculture.  The  FCA  Board  amended 
the  regulation  to  apply  the  automatic 
vacancy  provisions  to  all  Corporation 
directors  (with  the  exception  of  the 
provision  contained  in  the  automatic 
vacancy  provisions  for  removal  of  a 
director  for  cause  by  the  vote  of  the 
other  directors). 
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The  FCCA  commented  that  the  1985 
Amendments  do  not  authorize  the  FCA 
to  set  compensation  for  Corporation 
directors  but  only  to  set  maximum  levels 
of  compensation.  The  FCCA  further 
stated  that  the  limitations  in  12  CFR 
611.1140(b)(5)  on  the  compensation  to 
directors  who  also  serve  as  directors, 
officers,  and  employees  of  System 
institutions  are  unsound  and  should  be 
eliminated  or  modified.  The  commenter 
suggested  that  the  compensation  of 
Corporation  directors  also  serving  as 
directors  of  another  System  institution 
should  not  be  reduced  by  the  amount 
received  for  service  on  other  System 
boards.  The  commenter  also  suggested 
that  theVegulation  provide  for 
compensation  of  Corporation  directors 
who  are  also  System  officers  or 
employees  and  that  such  compensation 
be  paid  to  their  employers.  The 
Corporation  disagreed  with  this  last 
suggestion.  The  Corporation  also  stated 
that  Corporation  directors  should 
receive  the  same  amount  of 
compensation  unless  the  director  also 
serves  as  an  officer  or  director  of 
another  System  institution  or  service 
organization. 

The  FCA  Board  considers 
compensation  of  Corporation  directors 
must  be  sufficient  to  attract  qualified 
persons  to  serve  and  perform  the  very 
serious  and  complex  work  associated 
with  providing  financial  assistance  to 
needing  System  institutions  and 
therefore  deemed  it  necessary  to  set  a 
maximum  and  minimum  level  of 
compensation  as  the  same.  However, 
Corporation  directors  who  are  officers 
and  employees  of  System  institutions 
serve,  and  are  compensated  by,  their 
institutions  on  a  full-time  basis.  Since 
those  full-time  responsibilities  should 
naturally  include  representing  their 
institution  on  the  Corporation's  board  at 
the  direction  of  their  respective  district 
boards,  providing  these  individuals  with 
additional  compensation  for  their 
activities  as  Corporation  directors  was 
not  deemed  justified.  This  same 
rationale  applies  to  Government 
employees  who  are  appointed  to  the 
Corporation  board  by  the  Secretary  of 
Agriculture.  Additional  compensation, 
up  to  $25,000,  was  deemed  necessary  in 
order  to  attract  other  qualified  persons 
to  serve  on  the  board,  in  that  their  duties 
as  board  members  are  performed  on  a 
part-time  basis,  in  addition  to  those  of 
their  regular  occupations. 

The  FCCA  commented  that  12  CFR 
611.1140(c)  should  provide  for  prompt 
FCA  approval  or  disapproval  of  the 
Corporation  board  selection  of  a  chief 
executive  officer  and  suggested  that  the 
regulation  should  state  that  the  chief 


executive  officer  should  serve  at  the 
pleasure  of  the  board.  The  FCA  Board 
does  not  consider  either  of  these 
amendments  necessary.  The  FCA  gave 
immediate  consideration  to  the 
Corporation  board  proposed  chief 
executive  officer  once  an  individual  was 
finally  selected.  The  1985  Amendments 
clearly  state  that  the  Corporation's  chief 
executive  officer  serves  at  the  pleasure 
of  the  board  and  thus,  repeating  this  in 
the  regulation  is  unnecessary. 

One  trade  organization  and  the  FCCA 
commented  that  the  regulation  should 
expressly  state  that  the  initial 
capitalization  of  the  Corporation  will  be 
done  in  consultation  with  the  System. 
The  FCA  Board  does  not  consider  it 
necessary  to  repeat  the  language  of 
section  4.28K  of  the  Act  in  the 
regulations  and  therefore  rejected  this 
suggestion.  The  FCCA  further 
commented  that  the  FCA  has  no 
authority  to  require  additional 
contributions  as  provided  in  12  CFR 
611.1141(a)  in  the  event  that  the 
CorpOTation  does  not  meet  the  capital 
levels  set  by  the  FCA.  However,  under 
section  4.3  of  the  Act,  the  FCA  may 
estabbsh  the  minimum  level  of  capital 
for  a  System  institution,  including  the 
Corporation,  as  the  FCA  in  its 
discretion,  deems  necessary  or 
appropriate.  12  CFR  611.1141(a)  merely 
recognizes  this  authority  and  provides 
that,  if  the  FCA  deems  the  Corporation's 
capital  level  too  low,  it  may  require 
additional  capital,  which  will  be 
obtained  as  with  other  capital  in 
accordance  with  section  4.28G.  The  FCA 
has  ample  authority  under  section  4.3 
and  other  provisions  of  the  Act  to 
enforce  the  minimum  capital  levels  set. 
Accordingly,  the  FCA  Board  has 
rejected  the  suggested  amendment. 

Several  institutions  made  comments 
regarding  the  various  classes  of  stock 
that  the  Corporation  is  authorized  to 
issue  setting  forth  some  of  the  terms  and 
conditions  of  such  stock.  One  Farm 
Credit  district  requested  that  the 
purposes  of  the  various  classes  of  stock 
be  clarified.  The  FCCA  stated  that  the 
different  classes  would  place  a 
substantial  accotmting  burden  on  the 
Corporation  and  contended  that  the 
Corporation  should  be  given  flexibility 
to  decide  how  the  proceeds  of  preferred 
stock  issued  to  System  institutions 
should  be  used.  12  CFR  611.1141(b) 
provides  the  Corporation  with  flexibility 
to  capitalize  the  Corporation  in  a 
manner  that  will  optimize  the  effective 
use  of  capital  and  safeguard  that  the 
proceeds  will  be  used  for  proper 
purposes.  The  FCA  Board  has 
determined  that  the  System  banks  that 
are  required  to  purchase  capital  stock  in 


the  Corporation  are  entitled  to  have  the 
funds  used  for  the  limited  purposes  of 
the  Corporation  and  to  receive  the 
benefits  of  earnings  or  recoveries  that 
directly  relate  to  their  capital.  The  FCA 
Board  does  not  believe  that  the 
accounting  burden  for  such  classes  is 
significant.  Finally,  the  FCA  Board  notes 
that  the  Corporation  may,  but  is  not 
required  to,  issue  all  classes  of  stock 
and  may  issue  a  different  class  if 
approved  by  the  FCA. 

One  Farm  Credit  district  stated  that  it 
did  not  understand  the  purpose  of 
permitting  the  supervising  bank  to  hold 
Class  B  nonvoting  stock  for  associations 
as  provided  in  12  CFR  611.1141(b)(2). 
Allowing  the  supervising  bank  to  hold 
Corporation  stock  on  behalf  of  the 
associations  reduces  the  stock 
accounting  records  that  the  Corporation 
must  have.  The  requirement  is  not 
mandatory  and  gives  the  Corporation 
flexibility  in  establishing  its  stock 
registry.  The  FCA  Board  believes  this 
flexibility  should  be  maintained  and  has 
declined  to  alter  the  regulation. 

The  FCCA  commented  that  because 
the  37-System  banks  own  an  identical 
amoimt  of  stock  in  the  Predecessor 
Corporation,  it  may  simplify  accounting 
of  the  transfer  of  the  assets  to  the 
Corporation  by  exchanging  stock  of  the 
Predecessor  Corporation  on  an  equal 
par  value  with  the  Corporation  and 
permitting  any  remaining  value  in  the 
Predecessor  Corporation  in  excess  of 
par  value  to  be  treated  as  each  bank's 
contribution  to  the  capitalization  of  the 
Corporation.  The  FCA  Board  has 
revisited  this  issue  and  decided  not  to 
revise  the  regulation.  Section  4.28H  of 
the  Act  mandates  the  distribution  of 
surplus  funds  of  the  Predecessor  Capital 
Corporation  among  the  System 
institutions  that  contributed  funds  to  the 
Predecessor  Corporation,  to  the  extent 
that  surplus  funds  remain  after  the 
extinguishing  of  its  liabilities  and  the 
disposition  of  its  contractual  obligations. 
An  exchange  of  stock  at  "equal  par 
value,"  as  suggested  by  the  comments, 
would  require  that  the  surplus  funds  be 
transferred  to  the  newly  chartered 
Capital  Corporation  in  some  form  of 
permanent  stock,  rather  than  surplus 
which  would  be  readily  available  for 
distribution  to  the  Predecessor 
Corporation's  stockholders  in  the  form 
of  liquidating  dividends.  If  the  exchange 
of  stock  is  made  at  "equal  value,"  as 
currently  required  by  the  regulation,  the 
remaining  siuplus  is  transferred  to  the 
newly  chartered  Corporation  as 
allocated  surplus  (allocated  to  the 
Predecessor's  stockholders). 
Accordingly,  this  surplus  will  be 
available  for  distribution  if  the  surplus 
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remains  after  final  liquidation  of  the 
Predecessor  Corporation's  assets  and 
liabilities. 

The  FCCA  commented  that  the 
regulations  should  provide  that  the 
Corporation  may  issue  a  variety  of  debt 
and  security  instruments  to  the 
Secretary  of  the  Treasury  in  addition  to 
Class  E  nowvoting  preferred  stock  set 
forth  in  12  CFR  611.1141(b)(5).  Section 
4.28G{a)(9)  of  the  Act  authorizes  the 
Corporation  to  issue  a  variety  of 
obligations  to  the  Secretary  of  the 
Treasury  and  the  FCA.  including  notes, 
bonds,  debentures,  capital  notes,  and 
voting  and  nonvoting  securities.  The 
FCA  Board  has  determined  it 
unnecessary  to  repeat  this  authority  in 
the  regulations  but  has  regulated  the 
issuance  of  securities  by  specifying  the 
authority  to  issue  Class  E  stock.  This  in 
no  way  limits  the  Corporation  authority 
to  issue  notes,  bonds,  debentures,  or 
capital  notes. 

The  FCCA  also  commented  that  stock 
retirement  issues  are  best  left  to  the 
Corporation's  board  through  the  bylaws. 
The  FCA  Board  disagrees.  The  1985 
Amendments  make  clear  that  the 
Corporation  is  to  obtain  funds  for 
providing  financial  assistance  through 
the  use  of  transactions  that  require  the 
Corporation  to  repay  the  capital  funds 
through  accumulated  surpluses  in 
accordance  with  FCA  regulations.  The 
FCA  Board  has  determined  that  use  of 
accumulated  surplus  for  stock 
retirement  must  be  closely  related  to  the 
specific  type  of  capital  used  to  generate 
those  surpluses.  This  gives  the 
contributing  institutions  comfort  that 
their  funds  will  be  used  appropriately 
and  returned  to  them  as  surplus  funds 
are  accumulated  for  their  use. 

The  FCCA.  the  Corporation,  and  one 
agricultural  cooperative  trade 
organization  challenged  the  FCA's 
authority  to  approve  the  Corporation's 
bylaws  as  provided  in  12  CFR 
611.1142(a).  The  FCA  Board 
acknowledges  the  very  important 
governmental  and  public  purposes  of  the 
Corporation.  These  are  evidenced  by  the 
detailed  statutory  scheme  creating  the 
Corporation,  the  existence  of  FCA- 
appointed  representatives  on  the 
Corporation  board,  and  the  potential  for 
direct  Federal  assistance  to  the 
Corporation.  Greater  governmental 
influence  and  control  require  that  the 
operational  rules  of  the  Corporation  be 
approved  by  the  FCA  as  part  of  the 
chartering  and  establishment  of  the 
Corporation.  Thus,  the  Corporation's 
bylaws  and  revisions  thereto  remain 
subject  to  FCA  approval. 

The  FCCA  and  the  Corporation 
commented  that  the  statement  regarding 
the  potential  sovereign  immunity  of  the 


Corporation  should  not  be  attempted  by 
regulation.  The  Corporation  further 
suggested  that  the  Corporation  directors, 
officers,  employees,  and  agents  enjoy 
the  same  privileges  and  immunities  as 
the  FCA  in  suits  arising  from  or  related 
to  the  Corporation  acting  as  receiver  or 
conservator,  and  that  the  Corporation 
should  be  permitted  to  invoke  the 
jurisdictional  provisions  of  section 
5.17(a){17)  of  the  Act.  The  FCA  Board 
disagrees  with  both  comments.  12  CFR 
611.1142(b)  does  not  attempt  to  confer  or 
take  away  sovereign  immunity  of  the 
Corporation.  Such  immunity  can  only  be 
granted  by  an  Act  of  Congress  and  not 
by  regulation.  The  regulation  merely  sets 
forth  the  FCA's  interpretation  of  the  law 
that  the  Corporation  is  not  an  agency  of 
the  United  States  entitled  to  sovereign 
immunity  and  that  the  United  States  is 
not  liable  for  claims  against  the 
Corporation  just  as  the  United  States  is 
not  liable  for  claims  against  the  System 
banks.  Similarly,  the  FCA  cannot  by 
regulation  give  the  Corporation  any 
coverage  under  the  jurisdictional 
provisions  of  section  5.17(a)(17)  and  28 
U.S.C.  2408  other  than  that,  if  any,  which 
is  already  present  in  such  provisions. 

These  commenters  also  objected  to 
the  regulatory  requirement  of  12  CFR 
611.1142(b)  that  the  Corporation  obtain 
insurance  to  protect  itself  from  such 
claims,  stating  the  FCA  had  no  authority 
to  make  such  requirement.  The  FCA 
Board  has  determined  that  sections 
4.28G(a)  and  5.17{a)(14)  of  the  Act 
provide  the  agency  with  ample  authority 
to  require  the  Corporation  to  obtain 
insurance  to  protect  itself  from  claims 
and  thus  protect  the  assets  of  the 
Corporation.  The  FCCA  commented  that 
the  requirement  in  the  regulation  that 
the  Corporation  board  meeting  be  held 
at  the  principal  offlces  of  the 
Corporation  unnecessarily  restricted  the 
Corporation  from  meeting  at  other 
locations  and  was  an  improper  subject 
for  regulation.  On  May  2, 1986.  the  FCA 
amended  the  Articles  of  Incorporation  of 
the  Corporation  to  enable  the 
Corporation  board  to  conduct  meetings 
unrestricted  by  the  regulation  and  also 
deleted  the  meeting  requirement  from  12 
CFR  611.1142(c)  (51  FR  16291). 

The  FCCA  contends  that  the 
regulatory  limits  on  a^iliations  between 
the  directors,  officers,  employees,  and 
agents  of  System  institutions  and 
System  service  organizations  and  those 
of  the  Corporation  are  too  restrictive 
and  should  be  deleted.  A  Farm  Credit 
district  stated  that  the  Corporation 
should  be  able  to  contract  with  the 
System  banks  for  accounting,  legal,  and 
funds  management  services.  The  FCCA 
commented  that  the  restrictions  on  the 
ability  of  the  Corporation  to  contract 


with  other  System  institutions  are  too 
severe  and  will  interfere  with  the 
Corporation's  ability  to  operate 
efficiently.  The  organization  suggested 
that  the  FCA  amend  the  regulation  to 
focus  on  the  type  of  conflict  considered 
impermissible  and  leave  the  Corporation 
free  to  choose  those  individuals  or 
organizations  that  may  be  able  to 
perform  given  tasks. 

The  FCA  Board  has  determined  that 
the  restrictions  on  affiliation, 
employment,  and  contracting  with 
System  institutions  and  System 
directors,  officers,  employees,  and 
agents  are  crucial  to  assure  that 
Corporation  policies  and  operations  are 
independent,  autonomous,  and  free  from 
undue  influence  from  the  various  System 
interest  groups.  The  FCA  is  aware  of  the 
conflicts  of  interest  which  may  arise  in 
administering  financial  assistance 
packages.  These  concerns  justify  a 
prohibition  against  allowing  any  group 
or  individual  to  implement  the  work  of 
the  Corporation  that  has  a  separate 
interest  in  seeing  the  work  accomplished 
in  a  partisan  manner  for  the  benefit  of 
one  or  more  other  System  institutions.  In 
order  to  ensure  that  all  groups  are 
treated  fairly,  the  FCA  Board  has 
concluded  that  no  one  System  group  or 
individual  should  be  in  a  position  to 
influence  the  Corporation's  activities 
unduly,  particularly  with  respect  to  the 
specific  areas  enumerated.  The  FCA 
Board  notes  that  the  Corporation  did  not 
object  to  the  restrictions.  Therefore,  the 
FCA  Board  has  decided  not  to  alter  the 
previously  imposed  restrictions.  With 
respect  to  persons  employed  by  the 
Capital  Corporation,  the  Board  has 
revised  the  regulations  to  define  the 
term  "joint  capacity"  to  clarify  that 
individuals  cannot  be  accountable  to 
both  the  Corporation  and  a  System 
institution  or  service  organization. 

The  FCCA  commented  that  the 
automatic  approval  of  Corporation 
commercial  borrowing  on  terms  not 
otherwise  available  through  loans  from 
System  institutions  or  through  the 
issuance  of  Systemwide  obligations  is 
too  restrictive  and  that  the  Corporation 
should  be  given  greater  flexibility  to 
decide  as  a  management  matter  the 
method  of  financing  based  on  its  own 
consideration  of  applicable  factors. 
Alternatively,  the  commenter  states  that 
the  regulation  should  provide  a 
procedural  mechanism  for  FCA  approval 
of  commercial  borrowings  not  meeting 
the  automatic  appraisal  provision. 
Congress  expressly  stated  in  section 
4.28G(a)(12)  that  the  FCA  should 
approve  the  terms  and  conditions  of  the 
Corporation's  commercial  borrowings. 
The  FCA  Board  has  provided  that  such 
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approval  is  automatically  granted  in  the 
regulation  for  borrowings  on  terms  and 
conditions  not  otherwise  available  from 
System  institutions  or  through  issuance 
of  Systemwide  obligations.  This  grant  of 
authority  provides  a  great  deal  of 
flexibility.  Commercial  borrowings  at 
more  expensive  rates,  or  on  terms  and 
conditions  more  restrictive  than  those 
available  through  System  sources,  are  so 
extraordinary  that  they  should  be 
approved  by  the  FCA  on  a  case-by-case 
basis.  The  FCA  Board  does  not  consider 
additional  approval  procedures 
necessary. 

An  agricultural  cooptrative  trade 
organization  commented  that  the 
required  FCA  approval  of  the 
Corporation's  debt  policy  in  12  CFR 
611.1142(9)  should  be  deleted,  as  the 
FCA  has  sufficient  control  of  the 
Corporation  through  the  board  of 
directors.  The  FCA  Board  has 
determined  that  FCA  approval  of  the 
Corporation's  debt  policy  is  necessary  in 
view  of  the  impact  such  policy  may  have 
on  the  ability  of  the  Corporation  to 
marshal  System  resources  efficiently 
and  thereby  reduce  its  costs  to  the 
System  and  to  the  Federal  Government. 

The  trade  organization,  the 
Corporation,  a  Congressman,  the  FCCA 
and  a  Senator  commented  that  limiting 
eligibility  for  financial  assistance  to 
those  System  institutions  that  are  or  will 
become  impaired  within  90  days  in  12 
CFR  611.1142(i)  is  too  restrictive  and 
inconsistent  with  the  intent  of  Congress, 
which  contemplated  a  more  liberal 
standard  for  assistance.  The  FCCA 
stated  that  under  the  regulation 
standards  neither  of  the  System's 
previously  approved  financial 
assistance  packages  to  two  of  the 
Federal  intermediate  credit  banks 
(FICBs),  which  were  developed  prior  to 
the  1985  Amendments,  would  have  been 
permissible.  The  Corporation  contended 
that  an  institution's  continued  operation 
may  be  jeopardized  well  before  its  stock 
is  impaired. 

In  drafting  regulations  relating  to 
funding  and  providing  financial 
assistance,  the  FCA  Board  has  carefully 
considered  the  competing  purposes  of 
the  Corporation.  The  Corporation  must 
obtain  funds  from  contributing 
institutions  only  when  necessary  and  in 
a  manner  that  least  affects  the 
contributing  institutions  and  equitably 
spreads  the  financial  burden.  At  the 
same  time,  it  must  provide  assistance  to 
institutions  that  have  deteriorated  to  the 
point  of  need.  The  FCA  Board  reaffirms 
the  determination  that  continued 
operations  are  jeopardized  and 
continued  agricultural  credit  service  to 
creditworthy  borrowers  in  the 


institirtion's  territory  is  threatened  when 
the  institution's  stock  is  impaired.  At 
this  point,  section  4.28G(a)(15)  requires 
that  the  institution  be  deemed  eligible  to 
receive  financial  assistance.  The 
regulation  further  permits  institutions  to 
apply  for  assistance  in  the'Bvent  that  its 
stock  will  be  impaired  within  90  days. 
The  FCA  Board  has  concluded  that  any 
lesser  standard  would  permit  financial 
assistance  to  institutions  not  truly  in 
need  while  taking  funds  from 
contributing  institutions  when  not  truly 
necessary. 

An  agricultural  cooperative 
commented  that  12  CFR  611.1142(i){l)(i) 
should  specifically  enumerate  the  types 
of  efforts  that  must  be  undertaken  by  an 
institution  requesting  financial 
assistance  before  it  may  apply  for 
assistance.  The  FCCA  states  that  12 
CFR  611.1142(i)(l)  (ii)  and  (iii)  imply  that 
the  Corporation  cannot  provide  a 
requesting  institution  with  Rnancial 
assistance  until  other  options  have  been 
exhausted  and  states  that  the  regulation 
should  be  amended  to  make  clear  that 
these  are  not  prerequisites.  The  purpose 
of  these  provisions  is  not  to  require  that 
certain  efforts  or  options  must  be 
undertaken  before  an  institution  is 
deemed  eligible  for  assistance.  Rather,  it 
is  to  give  the  Corporation  necessary 
information  to  evaluate  the  attempts 
made  by  the  institution  and  district  in 
order  to  control  financial  deterioration 
and  to  determine  what  terms  and 
conditions  may  be  appropriate  as  a  part 
of  the  financial  assistance  package  to 
the  institution.  The  requesting  institution 
must  provide  the  information  before  an 
application  is  complete  and  the 
institution  may  be  considered  for 
financial  assistance.  However,  there  is 
no  requirement  that  all  other  options 
must  be  attempted  first. 

The  same  commenter  also  stated  that 
the  regulation  should  detail  the  types  of 
assistance  a  strong  institution  must 
provide  to  the  financially  impaired 
institution  and  the  circumstances  under 
which  the  healthy  institution  could 
refuse  to  assist  a  troubled  institution. 
Healthy  System  institutions  do  not 
provide  financial  assistance  to  needing 
institutions  directly.  Under  the  Act  and 
FCA  regulations,  the  Corporation  is 
created  as  the  mechanism  to  provide 
financial  assistance  to  needing  System 
institutions.  The  Corporation  shall 
require  the  healthy  institutions  to 
purchase  stock  as  necessary  through  a 
formula  established  by  section 
4.28G(a)(15)  of  the  Act  and  implemented 
by  12  CFR  611.1142(h)  which  considers 
the  rfllative  Hnancial  strength  of  the 
contributing  institutions  and  equitably 
spreads  the  financial  burden.  The 


Corporation  provides  financial 
assistance  to  needing  institutions  under 
terms  and  conditions  agreed  upon  by  the 
Corporation  with  the  institution.  12  CFR 
611.1142(i)(4)  states  that  the  Corporation 
must  require  the  recipient  institution  to 
make  such  modifications  in  operations 
as  are  necessary  before  receiving 
assistance.  These  requirements  ensure 
that  any  operational  practices  that  may 
have  contributed  to  the  financial 
deterioration  are  corrected.  This 
approach  helps  to  prevent  financial 
assistance  from  maturing  into  additional 
losses  and  to  protect  the  investment  of 
the  healthy  institutions  in  the 
Corporation. 

The  commenter  also  questioned  the 
role  of  the  Farm  Credit  district  board  of 
directors  when  one  district  institution 
turns  to  another  for  assistance  as 
implied  by  12  CFR  611.1142(i)(3). 
Another  agricultural  cooperative  and  an 
agricultural  cooperative  trade 
organization  contended  that  a  needing 
institution  should  not  look  to  other 
district  institutions  first  but  to 
institutions  organized  under  the  same 
title  of  the  Act  and  suggested  the 
regulation  be  amended  to  direct  the 
Corporation  to  consider  the  financial 
condition  of  "sister"  institutions.  They 
stated  that  the  district-first  policy  is  not 
mandated  by  the  1985  Amendments  but 
intended  that  institutions  organized 
under  the  same  title  should  be  the 
primary  source  of  financial  assistance. 
Alternatively,  they  argued  that  the 
resources  of  the  banks  for  cooperatives 
(BCs)  should  not  be  made  part  of  a 
district-first  policy  because  they  are 
substantially  different  in  membership, 
purpose,  and  market  from  the  other 
district  institutions.  Another  cooperative 
added  that  a  bank  from  one  system 
should  not  be  held  fiable  for  the  failures 
of  a  bank  from  another  system  merely 
because  they  are  coincidentally  located 
in  the  same  district.  Another 
cooperative  stated  that  a  district-first 
policy  promoted  an  inefficient 
mobilization  of  resources  and 
constituted  an  improper  departure  from 
section  4.4  of  the  Act  establishing  tiered 
liability.  The  FCCA  supported  the 
concept  of  a  district-first  policy. 

The  Farm  Credit  district  board  acts  as 
the  board  of  directors  of  each  of  the 
three  district  banks  and  is  responsible 
for  providing  direction  to  the 
management  of  each  bank.  The  board  of 
directors  would  find  itself  in  a 
conflicting  position  when  healthy  banks 
within  its  district  provide  financial 
assistance  to  a  troubled  bank  in  the 
same  district.  However,  the  Act 
provides  the  banks,  including  the  BCs, 
with  ample  authority  to  share  losses  and 
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provide  loan  and  other  financial 
assistance  to  other  banks,  but  the 
directors  must  carefully  ensure  that 
operational  practices  that  may  have 
contributed  to  the  fmancial  deterioratioR 
are  corrected  prior  to  committing  the 
financial  assistance.  The  BCs  have  the 
same  joint  and  several  liability  on 
Systemwide  obligations  and  the  same 
fmancial  interrelationships  with  the 
other  System  banks.  The  other  banks 
are  not  merely  geographically  located 
together  but  are  directed  by  the  same 
board  of  directors  and,  in  all  cases  but 
the  Texas  Farm  Credit  District,  managed 
and  operated  by  the  same  joint  officers 
and  employees. 

It  is  appropriate  that  a  bank  or 
association  needing  tinancial  assistance 
look  to  other  institutions  in  its  district. 
This  approach  was  adopted  by  the 
System  in  developing  previous  financial 
assistance  packages.  The  approach 
gives  a  Farm  Credit  district  having 
financial  problems  within  the  district  an 
opportimity  to  attempt  district  solutions 
prior  to  having  the  Corporation  require 
changes  in  the  bank  as  a  condition  of 
assistance.  In  addition,  the  district-first 
policy  promotes  efficiency  and  equity 
among  contributing  institutions.  The 
banks  within  a  district  are  more  likely  to 
know  the  operational  problems  that 
contributed  to  the  financial 
deterioration.  Finally,  it  is  fairer  to  other 
contributing  districts  to  require  a 
financially  able  district  to  take  care  of 
its  own  problems  before  tapping  the 
resources  of  others,  particularly  when 
the  directors  are  responsible  for 
directing  the  operations  of  both  healthy 
and  troubled  banks.  Other  "sister" 
institutions  have  authority  to  provide 
assistance  to  each  other,  but  the  FCA 
Board  does  not  agree  that  such 
assistance  should  be  required  prior  to 
Corporation  assistance.  Finally,  the  FCA 
Board  notes  that  the  Corporation  would 
only  look  to  the  other  c'istrict 
institutions  to  aid  the  troubled 
institution  first  if  the  district  as  a  whole 
had  sufficient  resources  to  correct  the 
deficiency.  In  several  cases,  there  may 
be  healthy  banks  within  a  district  but 
without  the  resources  to  assist  the 
troubled  institution.  In  those  cases,  the 
Corporation  will  consider  the 
application  for  direct  assistance  without 
any  intra-district  bank  aid. 

A  cooperative  commented  that  there 
should  be  a  forum  for  resolving  disputes 
regarding  the  Corporation's  rejection  of 
a  financial  assistance  request  based  on 
a  district's  having  sufficient  resources. 
The  regulation  clearly  gives  the 
Corporation  the  discretion  to  decide 
whether  a  Farm  Credit  district  has 


sufficient  resources  to  correct  stock 
impairments. 

The  FCCA  commented  that  the 
prohibition  on  an  institution's  receiving 
both  loss-sharing  assistance  and 
Corporation  assistance  should  be 
deleted  pending  further  study.  The  FCA 
Board  has  reconsidered  this  issue  in 
light  of  current  conditions  and 
determined  that  some  institutions  may 
need  both  types  of  financial  assistance. 
The  Board  has  revised  the  regulation  to 
permit  receipt  of  both  loss-sharing 
assistance  and  Corporation  assistance, 
as  long  as  the  total  amount  of  assistance 
is  no  greater  than  the  amount  needed  to 
cure  stock  impairment.  The  Corporation 
may  grant  financial  assistance  greater 
than  that  total  amount  only  with  the 
approval  of  the  FCA.  The  Board 
reiterates  that  the  limited  resources  of 
the  Capital  Corporation  dictate  its 
optimum  use  of  those  resources.  Thus, 
the  Board  expects  a  limited  number  of 
requests  for  Board  approval  of 
Corporation  assistance  in  amounts 
which,  when  added  to  loss-sharing 
assistance,  will  be  greater  than  that 
necessary  to  cure  stock  impairment. 

The  FCCA  questioned  the  reference  in 
12  CFR  611.1142(i)(3)  to  the  "eligibility" 
requirements  of  paragraph  (i)(l)  of  that 
section  but  not  the  criteria  of  paragraph 
(i)(2)  of  that  section.  The  FCA  Board  has 
amended  the  regulation  to  clarify  that 
the  requirements  of  the  former  are 
"application"  requirements  and  to  insert 
the  "eligibility"  requirements  of  the 
latter  into  this  paragraph. 

A  cooperative  trade  organization,  the 
FCCA,  the  Corporation,  and  a 
cooperative  stated  that  the  regulatory 
statement  in  12  CFR  611.1142(1)  that  any 
request  for  direct  financial  assistance  be 
subject  to  the  review  and  direction  of 
the  FCA  should  be  deleted.  They  stated 
that  the  FCA  should  not  grant  prior 
approval  to  every  financial  assistance 
request  and  that  the  1985  Amendments 
do  not  give  the  FCA  such  authority.  The 
FCCA  argues  that  this  provision  places 
the  FCA  in  a  position  of  directing  the 
day-to-day  operations  of  the 
Corporation.  The  FCA  Board  reviewed 
the  comments  and  has  revised  the 
regulation  to  require  that  the  Capital 
Corporation  provide  the  FCA  with 
periodic  reports  regarding  financial 
assistance.  This  will  enable  the  FCA  to 
monitor  the  administration  of  financial 
assistance  without  requiring  prior 
approval  of  assistance  requests. 

An  organization  of  FLBA  borrowers 
commented  that  regulatory  guidelines 
should  be  established  detailing  how  the 
Corporation  shall  restructure,  refinance, 
reamortize,  or  compromise  indebtedness 
as  provided  in  section  4.28G(a]  (11)  and 


(20)  of  the  Act.  The  FCA  Board  believes 
that  the  statutory  provisions  are  clear 
and  give  the  Corporation  maximum 
flexibihty  and  that  further  regulation  at 
this  time  is  unwarranted. 

The  FCCA  stated  that  the  Corporation 
should  not  attempt  to  acquire 
nonaccriial  assets  from  healthy 
institutions  because  this  will  hasten  the 
day  the  System  must  seek  Federal 
financial  assistance.  The  commenter 
contended  that  the  sale  of  these  loans 
would  merely  increase  System  costs  and 
create  another  unnecessary  level  of  loan 
administration  without  holding  the 
originating  loan  officers  and  institutions 
accountable.  Section  4.28G(a)(16)  of  the 
Act  expressly  provides  that  the 
Corporation  may  purchase  nonaccrual 
assets  from  ary  System  institution, 
making  no  distinction  between  healthy 
or  troubled.  Because  the  Act  and  FCA 
regulations  require  such  assets  be 
purchased  at  fair  market  value,  the  FCA 
Board  fails  to  see  how  such  purchases 
would  necessarily  increase  System  costs 
or  hasten  a  request  for  direct  Federal 
assistance.  Furthermore,  sale  of  an  asset 
does  not  affect  the  issue  of 
accountability  of  originating  loan 
officers  and  institutions. 

The  FCCA  stated  that  the  regulatory 
definition  of  fair  market  value  in  12  CFR 
611.1142(I)(4)  concentrates  on  certain 
factors,  such  as  the  knowledge  that  the 
assets  conveyed  will  be  converted  to 
cash  over  some  period  of  time,  to  the 
exclusion  of  other  important  factors 
which  the  FCCA  did  not  mention.  The 
FCCA  suggests  adopting  the  definition 
employed  in  the  Federal  income  tax 
regulations.  The  FCA  Board  rejects  the 
suggestion  that  the  FCA  adopt  verbatim 
the  tax  definition  because  that  definition 
does  not  provide  enough  assistance  in 
valuing  assets  where,  as  here,  no  active 
market  exists.  The  definition  in  the 
regulations  is  based  on  the  tax 
definition  and  the  generally  accepted 
accounting  principles  relating  to  the 
absence  of  a  market  price  suggesting 
that  cash-flow  estimates  properly 
discounted  for  risk  may  aid  in  assigning 
value.  The  usual  expenses  associated 
with  the  administration  of  the  asset 
during  the  carrying  period  are  taken  into 
account  in  estimating  cash  flows.  The 
definition  adopted  recognizes  that  the 
Corporation  and  the  institution  will  have 
to  negotiate  the  purchase  price  for 
nonaccrual  assets  and  that  the  price 
offered  by  the  Corporation  for  the  assets 
may  not  coincide  with  that  amount 
carried  on  the  selling  institution's  books. 
The  FCA,  through  the  process  of 
examining  both  the  Corporation  and  the 
selling  institution,  will  review  whether 
purchase  prices  are  reasonable. 
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The  FCCA  also  commented  that  the 
definition  of  nonaccrual  loans  in  12  CFR 
611.1142  is  too  broadly  defined  to 
include  nonperforming  loans,  which 
involve  considerable  subjective 
judgment  in  classification.  They 
asserted  that  the  subjective  judgment 
involved  in  classifying  nonperforming 
loans  may  lead  to  the  Corporation's 
purchasing  good  assets.  The  FCA  Board 
has  reviewed  this  issue  and  has 
concluded  that  the  definition  of 
nonaccrual  should  be  redefined  to  be 
the  definition  of  nonaccrual  provided  in 
12CFR621.2{a)(15). 

List  of  Subjects  in  12  CFR  Part  611 

Agriculture,  Banks,  Banking, 
Organization  and  functions 
(Government  Agencies],  Rural  areas. 

As  stated  in  the  preamble.  Part  611, 
Subpart  J  of  Title  12  of  the  Code  of 
Federal  Regulations  is  being  amended 
as  follows: 

PART  61 1-OflGANIZATION 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2031,  2091,  2182,  2183, 
2216-2216K,  2243,  2244,  2250.  2254. 

Subpart  J— Farm  Credit  System 
Capital  Corporation 

2.  Section  611.1140  is  amended  by 
revising  paragraphs  (b)  introductory  text 
and  (b)(l){ii);  by  adding  paragraph 
(b)(l)(iii);  and  by  revising  paragraphs 
(b)(2)(v).  (b)(2)(viKB),  (b)(2)(vi)(C). 
(b){2)(vi){F),  (b)(2Kvi)(H),  (b)(4)(i), 
(b)(4)(ii),  and  (bK4)(iii)  to  read  as 
follows: 

§611.1140    Charter  and  Organization  of 
the  Farm  Credit  System  Capital 
Corporation. 

***** 

(b)  Board  of  directors.  The  board  of 
directors  of  the  Capital  Corporation 
shall  consist  of  five  members,  with  three 
members  to  be  elected  by  the  System 
banks  owning  the  voting  stock  in  the 
Corporation  and  two  members  to  be 
appointed  by  the  Chairman  of  the  Farm 
Credit  Administration  Board  (FCA 
Board).  The  board  shall  be  expanded  by 
operation  of  law  to  include  two 
additional  members  in  the  event  the 
Secretary  of  the  Treasury  purchases  any 
obligation  of  the  Corporation,  including 
stock,  with  the  sixth  board  member  to 
be  appointed  by  the  Secretary  of 
Agriculture  and  the  seventh  member  to 
be  selected  by  the  other  six  directors. 

(1)  *  *  * 

(ii)  Terms.  Each  appointed  director 
shall  serve  a  2  calendar  year  term, 
except  that  the  director  first  appointed 
by  the  Chairman  shall  serve  a  term 


ending  December  31, 1966.  Appointed 
directors  shall  serve  until  their 
successors  are  duly  seated,  shall  be 
required  to  vacate  their  positions  as 
provided  in  paragraphs  (b){2){vi)  (A) 
through  (G)  of  this  section,  and  may 
serve  successive  terms.  Vacancies  to 
terms  shall  be  filled  by  appointment, 
(iii)  Appointed  director  vacancies. 
The  office  of  any  appointed  director 
shall  become  vacant  if  any  of  the  events 
in  paragraphs  (b)(2)(vi)  (A)  through  (G) 
of  this  section  occur  to  such  director.  All 
directors  are  required  to  inform  the 
Corporation  board  of  any  loans  covered 
by  paragraph  (b)(2){vi)(F]  of  this  section 
in  default.  System  institutions  having 
placed  loans  of  directors  in  nonaccrual 
status  must  notify  the  Corporation 

board. 

***** 

(2)  *   *   * 

(v)  Terms.  Each  elected  director  shall 
serve  for  a  term  of  2  calendar  years 
except  that  the  initial  term  of  the 
director  elected  to  the  position  in 
paragraph  (b)(2)(ii)(C)  of  this  section 
shall  end  on  December  31. 1986.  Elected 
directors  shall  serve  until  their 
successors  are  duly  seated,  may  be 
removed  for  cause  as  provided  in  the 
articles  of  incorporation  or  bylaws  of 
the  Corporation,  shall  be  required  to 
vacate  their  positions  as  provided  in 
paragraphs  (b){2)(vi)  (A)  through  (G)  of 
this  section,  and  may  serve  for 
successive  terms.  Vacancies  shall  be 
filled  by  election  in  accordance  with  this 
secti<>n. 

(vi)  *  •  * 

(B)  Is  adjudged  a  debtor  in  an 
involuntary  Federal  bankruptcy 
proceeding  or  placed  in  receivership  or 
conservatorship  in  a  Federal  or  State 
proceeding  and  such  proceeding  is  not 
dismissed  vdthin  30  days;  or 

(C)  Seeks  reorganization  under  the 
Federal  bankruptcy  laws  for  personal 
business  interests  or  that  of  a 
corporation  in  which  the  director  owns 
the  majority  or  controlling  interest;  or 

(F)  Has  a  loan  in  his  or  her  name,  or  in 
the  name  of  a  corporation  in  which  the 
director  owns  a  majority  or  controlling 
interest,  or  in  the  name  of  a  partnership 
in  which  he  or  she  is  a  general  or  limited 
partner,  from  a  System  institution  which 
loan  is  placed  by  the  institution  in 
nonaccrual  status,  or  from  another 
financial  institution,  which  loan  is  in 
default  and  such  default  is  not  cured 
within  30  days;  or 
***** 

(H)  Resigns  or  is  removed  for  cause  by 
the  remaining  directors  of  the  board  in 
accordance  with  the  articles  of 


incorporation  or  the  bylaws  of  the 
Corporation. 

All  vacancies  shall  be  filled  under  the 
general  nomination  and  election 
procedures  set  forth  in  this  paragraph. 
AH  directors  are  required  to  inform  the 
board  of  any  loans  covered  by 
paragraph  (b)(2)(vi)(F)  of  this  section  in 
default.  System  institutions  having 
placed  loans  of  directors  in  nonaccrual 
status  must  notify  the  Corporation 
board. 
*        *       I*        •        • 

(4)  Expanded  board  membership. — (i) 
Appointment  or  selection.  In  the  event 
that  the  Secretary  of  the  Treasury 
purchases  any  obligation  of  the 
Corporation,  including  stock,  the  board 
of  directors  of  the  Corporation  shall  be 
expanded  to  include  two  members  as 
follows:    I 

(A)  One  member  shall  be  appointed 
by  the  Secretary  of  Agriculture;  and 

(B)  One  member  shall  be  selected  by 
the  Corporation  board  of  directors, 
including  the  appointee  of  the  Secretary 
of  Agriculture,  which  member  shall  not 
be  a  stockholder  in,  or  a  borrower  from, 
or  an  employee  or  agent  of  any  System 
institution,  or  a  Government  employee. 

(ii)  Terms.  These  directors  shall  serve 
2-year  terms  as  long  as  any  obligations 
of  the  Corporation  purchased  by  the 
Secretary  of  the  Treasury  remain 
outstanding  but  may  be  reappointed  or 
reselected  at  the  end  of  their  respective 
terms.  The  director  appointed  under 
paragraph  (b)(4){i)  (A)  of  this  section 
shall  serve  at  the  pleasure  of  the 
Secretary  of  Agriculture  but  shall  be 
required  to  vacate  his  position  as 
provided  in  paragraphs  (b)(2)(vi)  (A) 
through  (G)  of  this  section.  The  director 
selected  under  paragraph  {b)(4)(i)(B)  of 
this  section  shall  be  removable  for  cause 
by  the  unanimous  vote  of  the  remaining 
directors  and  shall  be  required  to  vacate 
his  position  as  provided  in  paragraphs 
(b)(2)(vi)  (A)  through  (G)  of  this  section. 

(iii)  Vacancies.  The  office  of  any 
director  appointed  or  selected  in 
accordance  with  paragraph  (b)(4)(i)  of 
this  section  shall  become  vacant  if  any 
of  the  events  in  paragraphs  (b)(2)(vi)  (A) 
through  (G)  of  this  section  occur  to  such 
director.  All  directors  are  required  to 
inform  the  Corporation  board  of  any 
loans  covered  by  paragraph  (b)(2)(vi){F] 
of  this  section  in  default.  System 
institutions  having  placed  loans  of 
directors  in  nonaccrual  status  must 
notify  the  Corporation  board. 
***** 

3.  Section  611.1142  is  amended  by 
revising  paragraphs  (i)  introductory  text, 
(i)(3),  and  (1)(3)  and  by  adding  paragraph 
(1)(10)  to  read  as  follows: 
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§  611.1 142    Oenvrai  cofpof ate  powers. 

•  *         •         •         • 

(i)  Financial  assistance.  As  soon  as 
practicable  after  the  appointment  of  a 
chief  executive  officer,  the  Corporation 
shall  establish  procedures  consistent 
with  this  section  by  which  System 
institutions  may  apply  to  the 
Corporation  for  fmancial  assistance, 
and  shall  make  those  procedures 
available  to  all  System  institutions.  The 
Corporation  may  purchase  nonaccrual 
loans  and  acquired  property  from 
System  institutions  in  accordance  with 
paragraph  (j)  of  this  section.  The 
Corporation  may  also  provide  direct 
fmancial  assistance  to  System 
institutions  through  stock  or  other  equity 
purchases,  loans,  participations,  cash 
contributions,  the  assumption  of  some 
portion  of  receiving  institution's 
outstanding  debt  obligations,  or  any 
combination  of  the  foregoing.  The 
Corporation  shall  provide  periodic 
reports  to  the  FCA  regarding 
applications  received,  the  disposition  of 
each  application,  the  type  and  amount 
of  assistance  outstanding,  and  such 
other  similar  information  as  the  FCA 
may  request.  The  Corporation  shall 
administer  direct  financial  assistance  to 
System  institutions  according  to  the 
standards  and  criteria  set  forth  below: 

*  •        ♦        »        • 

(3)  A  determination  of  the  type  and 
amount  of  direct  financial  assistance  for 
any  System  institution  meeting  the 
application  requirements  of  paragraph 
(i)(l)  of  this  section  and  the  eligibility 
criteria  of  paragraph  (i)(2)  of  this  section 
shall  be  in  the  discretion  of  the 
Corporation  taking  info  consideration 
the  financial  condition  of  the  requesting 
institution,  the  credit  needs  of 
creditworthy  borrowers  served  by  the 
institution,  the  minimum  capital 
requirements  of  the  institution 
established  under  section  4.3  of  the  Act 
and  12  CFR  Part  615.  and  the  financial 
and  economic  condition  of  the 
individual  Farm  Credit  district  involved 
and  the  entire  System  generally.  The 
Corporation  shall  structure  the  financial 
assistance  package  in  the  most  cost 
effective  manner  giving  the  recipient 
institution  the  greatest  benefit  from  the 
assistance  and  ensuring  that  the 
recipient  institution  will  use  the 
resources  optimally.  In  no  event  shall 
the  amount  of  direct  fmancial  assistance 
to  any  System  institution,  together  with 
loss-sharing  assistance  to  which  it  may 
be  entitled  under  either  district  or 
Systemwide  loss-sharing  or  capital 
preservation  agreements,  exceed  that 
necessary  to  correct  any  impairment  of 
voting  stock  or  participation  certificates 
of  the  institution  held  by  its  borrowers. 


unless  approved  by  the  FCA.  The 
Corporation  shall  reject  any  request  for 
fmancial  assistance  if  it  concludes  that 
the  Farm  Credit  district  involved  has 
adequate  resources  to  correct  any  stock 
impairment  of  the  requesting  institution. 

•  •        •        *        * 

(1)  •  •  • 

(3)  "Nonaccrual  loan"  means  a  loan 
defined  in  12  CFR  621.2{a)(15). 

•  •        *        *        • 

(10)  An  individual  serving  in  a  "joint 
capacity"  for  the  purposes  of  paragraph 
(c)  of  this  section  means  an  individual 
employed  by  both  the  Corporation  and  a 
System  institution  or  System  service 
organization,  and  accountable  to  each. 

•  *        *        •        • 

William  A.  Sanders,  Jr.. 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  87-8312  Filed  4-14-87;  8:45  am] 
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12  CFR  Part  614 

Loan  Policies  and  Operations; 
Borrower  Rights 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  Board  (Board)  adopts 
amendments  to  existing  regulations 
governing  the  lending  operations  of 
Farm  Credit  System  (System) 
institutions.  The  amendments  relate  to 
compliance  by  the  Farm  Credit  System 
Capital  Corporation  (Capital 
Corporation)  with  the  disclosure, 
forbearance,  and  credit  review 
committee  regulations,  12  CFR  614.4366- 
4367,  614.4440-4444  and  614.4513.  On 
October  28, 1988  (51  FR  39486),  the  Farm 
Credit  Administration  (FCA)  published 
final  regulations  relating  to  the 
disclosure  of  interest  rates  and  related 
information;  practices  relating  to 
applications  for  extensions  of  credit; 
forbearance  policies;  notice  of  equity 
retirement;  access  to  stockholders  list; 
and  the  disclosure  of  loan  documents. 
The  Board  determined  that  these 
regulations  would  become  effective  30 
days  after  publication,  November  28, 
1986.  Because  certain  aspects  of  the 
final  regulations  were  substantially 
changed  from  the  regulations  as 
proposed,  the  Board  determined  that  the 
public  would  have  an  additional  30 
days,  until  December  30, 1986,  in  which 
to  comment  on  those  particular  matters. 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 


are  in  session.  Notice  of  effective  date 
will  be  published. 

FOR  FUtrTHER  INFORMATION  CONTACT 

Nancy  E.  Lynch,  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  (703)  883-4020,  TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  On  May 
8. 1986  (51  FR  17035).  the  FCA  published 
for  comment  proposed  regulations 
implementing  provisions  of  the  Farm 
Credit  Amendments  Act  of  1985  (1985 
Amendments)  (Pub.  L  99-205)  relating  to 
various  matters,  including  stockholders' 
and  borrowers'  rights.  On  October  28, 
1986,  the  FCA  published  final 
regulations  on  stockholders'  and 
borrowers'  rights.  The  Board  determined 
that  the  regulations  would  be  effective 
30  days  after  publication.  The  Board 
also  determined  that  since  certain 
aspects  of  the  final  regulations  involved 
considerable  controversy  or  were 
substantially  changed  from  the 
regulations  as  proposed,  the  public 
would  have  an  additional  30  days  in 
which  to  comment  on  such  matters. 

Specifically,  the  Board  invited 
comments  on  the  following  four  areas: 

(1)  Section  61 4.4368-4367— The 
requirements  that  each  borrower  be 
provided  with  the  disclosure  of  the 
borrower's  effective  interest  rate. 

(2)  Sections  614.4440-4444— The 
requirement  that  banks  for  cooperatives 
comply  with  the  provisions  of  these 
sections. 

(3)  Sections  614.4440-4444  and 
614.4513 — The  right  of  persons  who  seek 
forbearance  and  submit  an  application 
for  the  renewal,  extension,  deferral,  etc.. 
of  the  terms  of  an  existing  loan  to  seek 
review  by  a  credit  review  committee  of 
the  denial  of  such  application. 

(4)  Sections  614.4440-4444  and 
614.4513 — Whether,  and  under  what 
circumstances,  loans  owned  or 
participated  in  by  the  Capital 
Corporation  should  be  subject  to  or 
excluded  from  the  procedures  provided 
in  these  regulations. 

Comments  were  received  from  a 
representative  of  the  37  banks  of  the 
System,  the  Capital  Corporation,  banks 
from  two  System  districts,  and  a  number 
of  non-System  groups  and  organizations. 
The  Board  carefully  analyzed  and 
considered  each  comment  relating  to  the 
subjects  for  which  the  Board  invited 
comments  and  responds  to  such 
comments  on  the  basis  of  a  thorough 
consideration  of  the  merits  of  the 
positions  expressed.  The  Board  has  not 
considered  those  comments  which 
addressed  matters  outside  the  four 
specified  subject  areas.  However,  those 
comments  will  be  maintained  and 


t 


12144         Fpa^ral  Rj^^ster  /  Vol.  52,  No.  72  /  Wednesday,  April  15,  1987  /  Rules  and  Regulations 


considered,  as  appropriate,  when 
changes  to  the  regulations  are 
contemplated. 

Section-by-SectioD  Analysis  and 
Response  to  Comments 

Sections  614.4366-4367— Requirement 
that  each  borrower  be  provided  with 
disclosure  of  the  borrower's  effective 
interest  rate 

The  non-System  commenters  strongly 
supported  the  effective  interest  rate 
disclosure  provisions  in  the  final 
regulations.  The  commenters  believed 
the  regulations  are  in  accord  with  the 
statute  and  are  consistent  with 
congressional  intent.  The  Attorneys 
General  from  Illinois,  Iowa,  Kansas, 
Minnesota,  North  Dakota,  and 
Wisconsin  (attorneys  general]  disagreed 
with  the  Board's  rejection  of  their 
suggestion  that  the  regulation  require 
relevant  information  to  be  provided  to 
borrowers  at  the  time  of  the  credit 
application.  One  commenter  believed 
that  notwithstanding  the  fact  that  all  the 
terms  and  conditions  may  not  be  final, 
the  information  available  would  be  of 
value  to  borrowers  because  it  would  be 
useful  in  negotiations  with  the  lending 
institution.  The  attorneys  general  also 
disagreed  that  providing  this 
information  at  the  time  of  the  credit 
application  is  "unnecessarily 
burdensome."  Contrary  to  the  Board's 
stated  position,  they  believed  that 
Congress  intended  for  System 
institutions  to  have  the  responsibility  to 
provide  this  information  to  borrowers 
early  in  the  lending  process.  In  addition, 
the  attorneys  general  expressed  concern 
over  the  Board's  rejection  of  their 
suggestion  that  System  institutions  be 
required  to  disclose  how  the  standard 
adjustment  factors  cause  a  change  in  the 
interest  rate.  The  believed  that  mere 
identification  of  such  factors  is  not 
meaningful. 

The  banks  of  one  System  district 
reiterated  the  comments  of  the  Farm 
Credit  Corporation  of  America  (FCCA) 
to  the  proposed  regulations,  and  claimed 
that  the  effective  interest  rate  disclosure 
provisions  are  at  variance  with  section 
4.13  of  the  Farm  Credit  Act  of  1971,  as 
amended  (Act),  and  with  the  intent  of 
Congress.  The  commenter  asserted  that 
the  regulations  are  ambiguous  and  do 
not  necessarily  provide  borrowers  with 
additional  useful  information. 

The  System  banks'  representative 
concurred  with  the  FCCA's  comments  to 
the  proposed  regulations  that  section 
4.13(a)  of  the  Act  was  not  intended  to 
apply  to  outstanding  loans  to  existing 
borrowers.  It  reiterated  that  there  is  no 
authority  in  either  the  1985  Amendments 
or  the  legislative  history  supporting  this 


approach.  It  believed  that  the  lack  of 
any  such  "retroactive  disclosure"  in  the 
Truth  in  Lending  Act  and  similar 
legislation  suggests  that  had  Congress 
intendjed  retroactive  disclosure  it  would 
have^JfSi^y  stated  so.  The  System 
banks'  representative  also  expressed 
concern  that  because  of  the  work 
involved,  it  was  uncertain  whether  the 
System  would  be  able  to  provide  this 
information  by  February  28, 1967,  as 
required  by  the  regulations.  It  also 
argued  that  retroactive  disclosures  are 
neither  timely  nor  meaningful  as  appUed 
to  a  loan  with  a  term  of  1  year  or  less.  It 
believed  that  there  is  little  or  no 
likelihood  that  a  borrower  will  seek 
refinancing  for  such  a  loan.  It 
recommended  that  the  FCA  exempt  such 
loans  from  retroactive  disclosure  and 
claimed  that  such  action  would  be 
consistent  with  the  Act  and  would 
relieve  a  considerable  burden  on  the 
System.  In  addition,  it  requested 
clarification  of  whether  retroactive  and 
prospective  disclosure  applies  to 
noninvesting  borrowers  from  System 
institutions. 

The  Capital  Corporation  believed  it 
should  be  exempt  from  the  interest  rate 
disclosure  requirements  for  a  number  of 
reasons.  It  argued  that  the  Act 
distinguishes  the  Capital  Corporation 
and  its  unique  role  from  other  System 
institutions  and,  that  to  the  extent  it 
does  so,  the  Capital  Corporation  must 
be  dealt  with  separately.  The  Capital 
Corporation  acknowledged  that  section 
4.14  of  the  Act  does  not  authorize 
different  treatment  for  it  horn  that  of 
other  System  institutions.  It  believed, 
however,  that  since  the  FCA  has 
accorded  different  treatment  in  certain 
regulations  to  various  System 
institutions  based  on  their  role,  the  same 
approach  should  be  taken  with  the 
Capital  Corporation.  The  Capital 
Corporation  further  asserted  that  the 
purpose  of  this  disclosure  requirement  is 
not  served  by  having  it  provide 
borrowers  with  such  information.  It 
contended  that  disclosure  is  intended  to 
provide  borrowers  with  accurate  and 
complete  information  before  they 
become  legally  obligated  on  a  loan  or,  in 
the  case  of  changes  in  interest  rates,  to 
afford  borrowers  the  opportunity  to 
obtain  substitute  financing.  The  Capital 
Corporation  argued  that  since  it  does 
not  originate  loans  and  the  only  loans  it 
services  are  nonaccrual,  high-risk  loans 
for  which  alternate  financing  is  unlikely, 
sucli  disclosure  is  unnecessary, 
unwarranted,  and  should  not  be 
reqnired.  The  Capital  Corporation  and 
the  System  banks'  representative 
questioned  whether  the  FCA  had 
incorporated  a  change  in  the  final 


regulations  with  respect  to  loans  with 
multiple  borrowers.  The  preamble  to  the 
final  regulations  stated  that  the 
regulations  had  been  changed  to  provide 
that  disclosure  to  only  one  of  the 
borrowers  on  such  loans  satisfies  the 
regulations. 

The  Board  again  declines  to  amend 
the  regulation  to  require  the  disclosure 
of  information  at  the  time  of  the  credit 
application.  The  Board  believes  that 
requiring  the  institution  to  provide  the 
information  at  the  time  of  such 
application  is  not  meaningful  because 
the  terms  and  conditions  of  the  loan 
contract  have  not  been  finahzed  and 
may  be  subject  to  change.  Disclosure  is 
meaningful  and  timely  as  required  by 
the  Act,  when  the  institution  is  in  a 
position  to  make  a  complete  and 
accurate  disclosure,  that  is,  when  the 
terms  and  conditions  of  the  loan 
contract  have  been  finalized.  However, 
as  an  editorial  change,  the  Board  has 
amended  §  614.4367(a)  to  provide  that 
disclosure  must  be  made  "prior  to"  the 
execution  of  the  loan  documents.  This 
change  is  merely  to  clarify  that  the 
disclosure  must  occur  before  a  borrower 
becomes  legally  obligated  on  a  loan.  It 
does  not  require  that  disclosure  be  given 
at  any  particular  time  so  long  as  the 
disclosure  is  in  advance  of  the  execution 
of  the  loan  documents.  The  Board 
continues  to  believe  the  regulations 
provide  for  the  disclosure  required  by 
the  Act.  The  Act  does  not  obviate  the 
need  for  borrowers  to  employ  prudent 
business  practices,  including  inquiries 
about  relevant  terms  of  the  credit 
programs  offered  by  System  institutions 
about  which  borrowers  have  questions. 

The  Board  also  declines  to  require 
that  System  institutions  explain  how  a 
change  in  the  factors  causes  a  change  in 
the  interest  rate.  The  Act  does  not 
require  this  disclosure  and  the  Board 
does  not  believe  it  would  appreciably 
assist  borrowers  in  evaluating  the 
desirability  of  borrowing  from  a  System 
institution.  With  respect  to  the  question 
about  noninvesting  borrowers,  the 
Board  notes  that  the  only  disclosure 
which  would  not  be  required,  by 
definition,  is  that  of  the  effective  interest 
rate. 

The  Board  rejects  the  position  of  the 
Capital  Corporation  that  it  should  not  be 
required  to  provide  the  disclosures 
required  under  this  subpart.  Rather,  the 
Board  believes  that  providing  the 
disclosures  is  the  responsibility  of  the 
institution,  including  the  Capital 
Corporation,  taking  the  action  that 
triggers  disclosure  or  that  is  servicing 
the  loan  when  the  disclosure  obligation 
arises.  In  the  final  regulations,  the  Board 
did  not  make  the  Capital  Corporation 
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subject  to  the  requirements  of  Subpart  L 
because  the  Board  had  been  informed 
that  the  Capital  Corporation  did  not 
service  loans.  The  Board  was  also 
informed  that  this  responsibility 
remained  with  the  originating 
institutions,  which  would  provide  the 
disclosures  required  under  section  4.13 
of  the  Act.  However,  in  their  comments, 
the  Capital  Corporation  and  the  System 
banks'  representative  indicated  that  for 
certain  loans,  the  Capital  Corporation  is 
solely  responsible  for  servicing 
decisions  and  the  originating  institution 
retains  no  residual  authority.  The  Board 
notes  that  section  4.13  of  the  Act 
requires  System  institutions  to  provide 
certain  interest  rate  disclosures  to 
borrowers  and  section  4.28A(1)  of  the 
Act  defines  the  Capital  Corporation  to 
be  a  System  institution.  Where  the  FCA 
has  excluded  a  System  institution  from 
complying  with  a  regulatory 
requirement  such  as  that  identified  by 
the  Capital  Corporation,  it  has  been 
because  the  institution  did  not  engage  in 
the  activity  which  the  regulation 
governs.  Whether  the  institution  engages 
in  unique  functions  is  not  the  issue, 
rather  it  is  whether  the  institution 
undertakes  activities  which  place  it 
within  the  scope  of  the  regulation.  The 
Capital  Corporation  contends  that 
disclosures  of  changes  in  interest  rates 
on  its  loans  is  unnecessary  and  not 
consistent  with  what  it  views  as  the 
purpose  of  the  statute,  i.e.,  to  afford 
borrowers  the  opportunity  to  obtain 
substitute  financing.  However,  section 
4.13  of  the  Act  does  not  provide  for  any 
exceptions  based  on  a  loan's  status. 
Therefore,  if  only  the  Capital 
Corporation  is  in  a  position  to  provide 
these  disclosures  for  the  loans  it 
services  it  must  provide  the  disclosxires 
required  by  §§614.4366  and  614.4367  if 
applicable.  To  clarify  this  point,  a  new 
paragraph  has  been  added  to  §  614.4367. 

The  Board  again  rejects  the  System 
banks'  position  that  the  disclosure 
requirements  of  §  614.4367  for  existing 
loans  is  inconsistent  with  the  Act  and  its 
legislative  history.  The  System  banks' 
arguments  are  essentially  no  different 
from  those  submitted  by  the  FCCA  in  its 
comments  to  the  proposed  regulations. 
The  Board's  position,  as  stated  in  the 
preamble  to  the  final  regulations,  rebuts 
the  FCCA's  arguments.  (See  51  FR 
39486-39489  and  39490.)  The  Board  notes 
that  the  comments  of  the  non-System 
commenter  were  in  favor  of  the  final 
regulations  and  that  most  System 
institutions  complied  with  the 
requirements  in  a  timely  fashion. 

The  Board  acknowledges  that  an 
amendment  to  the  regulation,  to  provide 
that  in  the  case  of  a  loan  with  multiple 


borrowers  disclosure  to  any  one  of  such 
borrowers  satisfies  the  regulation,  was 
inadvertently  not  made  when  the 
regulation  was  published.  That 
amendment  is  incorporated  in  the 
regulations  as  a  new  paragraph  in 
§  614.4367. 

Minor  editorial  changes  were  also 
made  to  §  614.4366(e). 

Sections  614.4440-4444— Required 
compliance  by  bank  for  cooperatives 
with  these  sections 

Only  one  commenter,  a  bank  for 
cooperatives,  absolutely  objected  to 
requiring  banks  for  cooperatives  (BCs) 
to  comply  with  this  subpart.  It  claimed 
that  the  credit  review  committee 
provisions  were  intended  to  benefit 
farmers  in  their  transactions  with  their 
lending  institutions  and  not  the  BCs' 
corporate  cUentele.  It  asserted  the 
regulations  are  outside  the  scope  of  the 
Act  The  commenter  did  not  cite  any 
authority  in  either  the  Act  or  the 
legislative  history  to  support  its  position. 
The  Board  concludes  that  absent  an 
exception  in  section  4.14  of  the  Act  for 
BCs,  Congress  intended  the  provision  to 
apply  to  them.  Accordingly,  the  Board 
believes  a  statutory  amendment  would 
be  required  to  exempt  BCs  and  no 
change  is  made  to  the  regulations. 

The  System  banJts"  representative 
generally  opposed  allowing  a  right  of 
review  by  a  credit  review  committee  of 
an  adverse  forbearance  decision  of  any 
System  institutions,  including  BCs.  This 
comment  is  discussed  below. 

Sections  614.4440-4444  and  614.4513— 
The  right  of  persons  who  request 
forbearance  on  an  existing  loan  to  seek 
review  by  the  credit  review  committee 
of  a  denial  of  such  request 

The  System  banks'  representative 
noted  a  number  of  objections  to  this 
approach.  It  argued  that  requiring  a 
credit  review  committee  procedure  for 
review  of  an  adverse  forbearance 
decision  is  outside  statutory  authority 
and  inconsistent  with  legislative  history. 
It  asserted  that  the  1985  Amendments 
did  not  grant  borrowers  any  new 
substantive  rights  to  forbearance,  but 
only  required  disclosure  to  borrowers  of 
their  right  to  seek  forbearance.  The 
System  banks'  representative  believed 
that  the  inappropriateness  of  having  a 
review  of  an  adverse  forbearance 
decision  is  clearly  demonstrated  in  the 
case  of  BCs.  It  claimed  that  this  type  of 
review  process  does  not  exist  for  large 
commercial  borrowers.  In  its  opinion, 
having  such  a  review  procedure  for  BC 
loans,  which  frequently  involved  third 
party  guarantors  as  well  as  collateral- 
sharing  agreements  in  loan 
participations,  could  dramatically  affect 


BC  responsibilities  to  third  parties  under 
such  agreements.  It  suggested  that  at  a 
minimum,  the  FCA  should  clarify  that 
credit  review  committee  procedures  are 
not  applicable  for  adverse  forbearance 
decisions  on  loans  subject  to  an  existing 
agreement  affecting  the  rights  of  non- 
System  third  parties.  The  System  banks' 
representative  also  inquired  about  the 
degree  of  interaction  between  System 
forbearance  procedures  and  other 
available  means  of  protection  from 
collection  which  a  borrower  might  seek, 
such  as  a  temporary  restraining  order 
enjoining  foreclosure  or  bankruptcy.  It 
theorized  that,  for  example,  where  a 
borrower  has  availed  himself  or  herself 
of  any  judicial  protection  and  a  court 
denies  the  borrower's  forbearance 
request  such  denial  could  not  be 
reviewed  subsequently  by  a  credit 
review  committee.  In  its  opinion,  since  a 
judicial  setting  affords  a  borrower  the 
opportunity  to  seek  redress,  convening  a 
credit  review  committee  is  unnecessary. 

The  banks  of  one  System  district 
suggested  that  the  right  of  review  be 
waived  where  mandatory  mediation  is 
required  by  a  State,  such  as  in  Iowa.  In 
that  instance,  the  banks  believed  that 
borrowers  are  not  entitled  to  an  appeal 
to  the  credit  review  committee.  The 
Board  does  not  believe  there  is  statutory 
authority  for  such  a  waiver.  In  any  case, 
the  Board  notes  that  it  would  seem 
appropriate  for  a  borrower  to  exhaust 
all  possibilities  within  the  institution 
before  resorting  to,  or  being  required  to 
submit  to,  external  resolution  processes 
such  as  mediation,  etc. 

The  Board  rejects  the  contention  of 
the  System  banks'  representative  that 
neither  the  Act  nor  the  legislative 
history  supports  allowing  a  credit 
review  committee  to  review  a  denial  of 
forbearance.  The  System  banks' 
representative  cited  no  provision  in  the 
Act  or  the  legisiative  history  to  support 
its  interpretation.  The  Board  agrees  that 
the  1985  Amendments  did  not  create  a 
new  substantive  right  or  entitlement  to 
forbearance.  Rather,  the  Act  and  the 
legislative  history  indicate  that  Congress 
intended  that  the  existing  review 
procedure  be  modified  to  ensure  that  the 
borrower's  application  for  forbearance 
receives  a  fair  and  objective  review.  As 
with  other  credit  decisions,  whether  or 
not  to  forbear  remains  a  business 
judgment  to  be  made  by  the  institution. 
The  Board  notes  that  allowing  a  credit 
review  committee  to  review  a  denial  of 
forbearance  was  supported  by  all  the 
other  commenters  who  addressed  this 
issue. 

The  Board  believes  that  the  System 
banks'  rationale  for  excluding  BCs  is 
unconvincing.  Its  claim  that  such  a 
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review  process  is  unheard  of  in  the 
commercial  context  is  irrelevant  in  light 
of  the  statutory  requirements.  As  stated 
above,  the  Board  believes  a  statutory 
amendment  would  be  necessary  to 
exempt  BCs.  Furthermore,  the  System 
banks'  contention  that  review 
procedures  could  dramatically  affect  a 
EC's  responsibilities  to  third  parties  is 
vague  and  undociunented.  The  credit 
review  procedures  do  not  provide  any 
additional  substantive  rights  to 
borrowers.  Section  4.14  of  the  Act  is 
merely  a  procedural  safeguard  to  ensure 
that  the  institution  applies  its 
forbearance  policy  in  an  impartial  and 
consistent  fashion.  If  the  borrower's 
forbearance  request  does  not  satisfy  the 
institution's  criteria,  a  review  by  the 
credit  review  committee  should  not 
change  this  result  or  affect  the  legal 
rights  of  any  third  parties  involved.  In 
addition,  §  614.4513(f)  specifically 
requires  that  institutions  consider  the 
effect  of  a  forbearance  decision  on 
cosigners  and  guarantors. 

In  response  to  the  System  banks' 
query  regarding  the  interaction  of  the 
credit  review  provisions  and  various 
legal  protections  against  collection 
actions  available  to  borrowers,  the 
Board  offers  the  following  guidance.  The 
determining  factor  is  whether  the  court 
in  the  legal  proceeding  has  the  authority 
to  adjust  the  debt  of  the  borrower  to  the 
lending  institution  and  has  in  fact  done 
so.  For  example,  in  the  bankruptcy 
context,  the  court  must  approve  the 
financial  plan  of  the  debtor.  Where  an 
adjustment  of  a  debt  held  by  a  System 
institution  occurs,  the  actions  of  the 
bankruptcy  court  precludes  the 
borrower  from  seeking  additional 
forbearance  remedies  from  the  System 
institution.  In  contrast,  where  a  court, 
whether  in  bankruptcy  or  otherwise,  has 
not  taken  any  action  affecting  the  level 
or  collectibihty  of  the  debt,  and  has 
permitted  the  System  institution  to 
commence  or  continue  collection 
proceedings,  the  borrower's  right  to  seek 
forebearance  or  a  review  of  a  denial  of 
forbearance  is  unaffected. 

The  regulations  have  not  been 
changed  in  response  to  the  comments  on 
these  points. 

Sections  614.4440-4444  and  614.4513— 
Whether,  and  under  what 
circumstances,  loans  owned  or 
participated  in  by  the  Capital 
Corporation  should  be  subject  to  or 
excluded  from  the  procedures  provided 
in  these  regulations 

The  Capital  Corporation  believes  that 
Congress  intended  for  the  originating 
institutions  to  comply  with  the 
borrowers'  rights  provisions,  but  not  the 
Capital  Corporation,  because  of  its 


uniqae  role.  It  referred  to  section 
4.281(a)  of  the  Act  as  prohibiting  the 
Capital  Corporation  from  acting  other 
than  in  the  interests  of  System 
institutions.  The  Capital  Corporation 
also  contended  that  because  section 
4.28G(a)(20)  of  the  Act  sets  forth  a 
specific  procedure  for  processing 
forbearance  requests,  such  procedure 
should  supersede  the  general  regulatory 
forbearance  provisions.  Furthermore, 
the  Capital  Corporation  believes 
requiring  it  to  comply  with  such 
provisions  does  not  further  the  purpose 
of  the  Act  because  borrowers  ordinarily 
will  have  exhausted  the  credit  review 
process  within  the  originating  institution 
prior  to  the  assets  being  transferred  to 
the  Capital  Corporation. 

Odier  commenters  opposed  excluding 
the  Capital  Corporation  from  these 
provisions.  They  asserted  that  the  Act 
authorized  the  Capital  Corporation  to 
forbear  on  loans  to  System  borrowers. 
One  commenter  stated  that  since  the 
Capital  Corporation  is  defined  in  the  Act 
to  be  a  System  institution  and  the  Act 
requires  System  institutions,  without 
exception,  to  develop  forbearance 
policies  and  to  establish  credit  review 
committees,  the  Capital  Corporation  is 
required  to  comply  with  these 
provisions.  In  its  opinion,  if  the  Capital 
Corporation  did  not  have  to  comply  with 
these  provisions,  borrowers  whose  loans 
are  sold  to.  or  otherwise  serviced  by,  the 
Capital  Corporation  would  have  lost  the 
rights  mandated  by  Congress. 
Accordingly,  they  believed  the  Capital 
Corporation  should  be  subject  to  the 
regulations  to  the  same  extent  as  other 
System  institutions. 

While  not  specifically  commenting  on 
the  propriety  of  applying  these 
provisions  to  the  Capital  Corporation, 
the  System  banks'  representative  noted 
several  problems  with  respect  to 
extending  credit  review  procedures  for 
adverse  forbearance  decisions  to  the 
Capital  Corporation.  It  believed  that 
review  by  an  association  credit  review 
committee  of  a  credit  decision  made  by 
the  Capital  Corporation  on  a  loan 
transferred  to  the  Capital  Corporation  is 
illogical  because  the  association  has  no 
furUier  responsibility  for  or  authority 
over  such  loan.  It  suggested  that  the 
regulations  should  specify  that  the 
review  of  an  adverse  credit  decision 
shall  be  by  the  credit  review  conunittee 
of  tbe  institution  responsible  for 
servicing  the  loan.  It  also  advised  that 
the  FCA  acknowledge  that  credit  review 
committee  procedures  are  inapplicable 
to  loans  transferred  to  the  Capital 
Corporation  prior  to  the  effective  date  of 
the  regulations.  The  System  banks' 
representative  noted  that  the  borrowers 


on  these  loans  have  exhausted  all 
forbearance-type  remedies  and  such 
loans  generally  are  in  bankruptcy, 
foreclosure,  or  at  least  90  days 
delinquent.  It  also  recommended  that  a 
provision  be  added  to  the  regulations  to 
ensure  that  every  borrower  has  an 
opportunity  to  apply  for  forbearance 
and  to  receive  credit  review  committee 
review  of  such  decision  prior  to 
commencement  of  any  collection  action 
or  transfer  of  a  loan  to  the  Capital 
Corporation. 

The  Board  rejects  the  contention  of 
the  Capital  Corporation  that  it  should 
not  be  required  to  develop  a  written 
policy  on  forbearance.  Sections  4.13(b) 
and  4.14  of  the  Act  provide,  respectively, 
that  each  System  institution  shall 
develop  a  policy  on  forbearance,  and 
establish  a  credit  review  committee. 
Neither  section  nor  the  legislative 
history  provides  an  indication  that 
Congress  intended  to  allow  the  Capital 
Corporation  an  exemption  from  these 
provisions.  In  fact,  section  4.28G(a)(20) 
of  the  Act  specifically  authorizes 
forbearance  by  the  Capital  Corporation. 
The  Board  agrees  with  the  Capital 
Corporation  that  it  was  established  to 
provide  financial  and  technical 
assistance  to  System  banks  and 
associations.  The  Capital  Corporation's 
activities  are  not  incompatible,  however, 
with  a  responsibility  to  comply  with  the 
forbearance  provisions  of  the  Act.  The 
Capital  Corporation  is  authorized  to 
restructure  loans,  compromise 
indebtedness,  and  where  determined 
necessary  by  the  Capital  Corporation,  to 
liquidate  loans.  The  regulation  neither 
specifies  the  criteria  the  Capital 
Corporation  must  use  to  determine 
whether  to  forbear,  nor  does  it  require  it 
to  forbear.  The  forbearance  regulation  is 
intended  to  enstu%  that  the  Capital 
Corporation  applies  forbearance  in  a 
consistent  and  fair  marmer.  The  ultimate 
decision  of  whether  to  forbear  is  a 
business  determination  of  the  institution 
with  the  objective  of  maximizing  the 
institution's  recovery  on  the  loan,  taking 
into  account  the  interests  of 
stockholders,  borrowers,  and  investors. 
(See  51  FR  39486.  39496.)  The  Board 
notes  that  other  commenters  supported 
requiring  the  Capital  Corporation's 
compliance  with  the  forbearance 
regulations. 

In  response  to  a  comment  by  the 
System  banks'  representative  regarding 
the  interaction  between  the  originating 
institution's  credit  review  committee 
and  the  Capital  Corporation  for  reviews 
of  loans  which  have  been  transferred  to 
the  Capital  Corporation,  the  Board 
further  amends  the  regulations.  The 
Board  agrees  with  the  System  banks' 
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representative  that  until  the  time  has 
elapsed  for  the  borrower  to  request  a 
review  of  an  adverse  forbearance 
decision,  or  until  the  originating 
institution's  credit  review  committee  has 
reached  a  decision,  such  institution 
should  not  transfer  a  loan  to  the  Capital 
Corporation.  In  this  manner,  the 
borrower's  right  to  a  review  of  an 
adverse  credit  decision  is  preserved, 
and  the  possibility  that  an  institution 
might  transfer  a  loan  to  the  Capital 
Corporation  to  avoid  the  institution's 
responsibility  to  provide  a  review  of  an 
adverse  forbearance  decision  is 
eliminated.  However,  the  regulation  also 
provides  that  the  institution  may  still 
take  action  to  protect  assets  or 
collateral.  The  Capital  Corporation 
remains  responsible  for  resolving 
forbearance  decisions  arising  under  its 
forbearance  policy  for  loans  transferred 
to  it. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture.  Banks,  banking.  Credit. 
Government  securities.  Investments, 
Rural  areas. 

As  stated  in  the  preamble,  Part  614  of 
Chapter  VI.  Title  12  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Part  614 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2183.  2199,  2202.  2243, 
2244,  2252(aJ(10). 

2.  Section  614.4366  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

Subpart  K— Disclosure  of  Loan 
Information 

S  614.4366    [Amended] 
•         •         *         *         * 

(e)  "Standard  adjustments  factors" 
means  those  financial  elements, 
including  but  not  limited  to,  an 
institution's  cost  of  funds,  operating 
expenses,  provision  for  loan  losses, 
changes  in  retained  earnings,  and 
capital  sharing  which  are  typically  taken 
into  consideration  by  an  institution  in 
adjusting  the  interest  rate  on  loans. 

3.  Section  614.4367  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  by  adding  paragraphs  (g)  and  (h)  to 
read  as  follows: 

§  614.4367    Required  disclosures. 

(a)  Each  association  shall  furnish  the 
following  information  in  writing  to  a 
prospective  borrower  prior  to  the  time 
the  person  executes  the  loan  documents: 


(g)  The  Farm  Credit  System  Capital 
Corporation  shall  make  the  disclosures 
required  by  paragraphs  (a)  through  (f)  of 
this  section,  as  applicable,  for  any  loan 
which  it  services;  provided,  however, 
that  if  the  disclosure  required  by 
paragraphs  (b)  and  (f)(1)  of  this  section 
were  made  by  the  originating  institution 
such  disclosure  need  not  be  made  by  the 
Capital  Corporation. 

(h)  In  the  case  of  a  loan  involving 
more  than  one  primary  obligor,  the 
requirements  of  paragraphs  (a)  through 
(f)  of  this  section  will  be  satisfied  by 
providing  the  disclosures  to  any  one  of 
such  parties. 

Subpart  L— Notice  of  Action  and 
Review 

4.  Section  614.4440  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§614.4440    Definitions. 

(c)  "System  institution"  means: 

(1)  Banks  for  cooperatives; 

(2)  Federal  land  bank  associations; 

(3)  Production  credit  associations;  and 

(4)  The  Farm  Credit  System  Capital 
Corporation. 

5.  Section  614.4442  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§614.4442    Credit  review  committees. 

•  •         •         •         « 

(b)  The  board  of  directors  of  each 
production  credit  association,  each  bank 
for  cooperatives,  and  the  Farm  Credit 
System  Capital  Corporation  shall 
establish  one  or  more  credit  review 
committees.  The  membership  of  each 
committee  shall  include  at  least  one 
member  of  the  institution's  board  and  a 
majority  of  each  committee  shall  be 
composed  of  persons  who  were  not 
involved  in  making  the  adverse  credit 
decision  under  review.  The  duties  of  the 
members  of  the  review  committees  may 
not  be  delegated  to  any  other  person, 
except  that  the  duties  of  the  board 
member  on  the  committees  may  be 
delegated  upon  the  unanimous  vote  of 
the  board. 

6.  Section  614.4443  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§  6 1 4.4443    Review  process. 

*  «         •         •         • 

(b)  Until  the  time  period  for  an 
applicant  to  request  review  of  the 
decision  has  passed,  or  until  the  credit 
review  committee  has  rendered  its 
decision,  whichever  is  later,  an 
institution  shall  not  commence  any 


collection  action  or  transfer  such  loan  to 
the  Farm  Credit  System  Capital 
Corporation.  This  paragraph  shall  not 
prevent  an  institution  from  taking  any 
action  necessary  to  avoid  the 
dissipation  of  assets,  or  the  diversion  or 
deterioration  of  collateral 
William  A.  Sanders,  fr.. 
Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  87-8404  Filed  4-14-87;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200  and  203 

[Release  No.  33-6710;  34-24311;  3S-24365; 
39-2063;  IC-15669:  IA-1066] 

Amendntent  of  Rules  Concerning 
Access  to  Flies  and  Provtdtng  Copies 
of  Formal  Orders  of  Investigation 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

Suimmary:  The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
amending  its  rules  concerning  access  to 
files  to  provide  the  Director  of  the 
Division  of  Enforcement  with  authority 
to  grant  access  to  the  Commission's 
regulatory  files.  Rule  7(a)  of  the 
Commission's  Rules  Relating  to 
Investigations  is  also  being  amended  to 
permit  ofTicials  in  the  Regional  Offices 
at  the  level  of  Assistant  Regional 
Administrator  or  higher  and  officials  in 
the  Division  of  Enforcement  at  the  level 
of  Assistant  Director  or  higher  to 
approve  the  furnishing  of  copies  of 
formal  orders  of  investigation  to  persons 
testifying  or  producing  documents  in 
investigative  proceedings. 
EFFECTIVE  DATE:  April  15,  1987. 
FOR  FURTHER  INFORklATION  CONTACT: 

Thomas  B.  Lawson,  Office  of  Chief 
Counsel.  Division  of  Enforcement, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549  ((202)  272-2241). 

SUPPLEMENTARY  INFORMATION:  Rule  30- 
4(a)(7)  of  the  Commission's  Rules  on 
Organization;  Conduct  and  Ethics;  and 
Information  and  Requests  currently 
provides  the  Director  of  the  Division  of 
Enforcement  with  authority  to  grant 
access  to  Commission  enforcement  files 
to  specified  entities,  including  domestic 
and  foreign  law  enforcement  authorities, 
and  self-regulatory  organizations.  17 
CFR  200.30-t(a)(7).  The  Commission 
also  receives  requests  from  these 
entities  for  access  to  Commission 
regulatory  files.  The  Commission  is  now 


amending  this  rule  to  provide  the 
Director  of  the  Division  of  Enforcement 
with  authority  to  grant  access  to  both 
regulatory  and  enforcement  files.  When 
access  is  requested  to  materials  in  the 
Commission's  regulatory  files,  the 
amended  rule  requires  the  concurrence 
of  the  head  of  the  division  or  office 
responsible  for  those  files  before  access 
may  be  granted. 

Rule  7(a]  of  the  Commission's  Rules 
Relating  to  Investigations  currently 
gives  persons  furnishing  evidence  in  a 
formal  Commission  investigation  a  right 
to  receive  a  copy  of  the  Commission's 
formal  order  of  investigation  upon  the 
approval  of  the  Director.  Associate 
Director  or  Assistant  Director  of  the 
Division  supervising  the  investigation. 
17  CFR  203.7(a).  If  the  investigation  is 
being  conducted  by  a  Regional  Office, 
such  approval  must  come  from  the 
Regional  Administrator.  The 
requirement  that  approvals  for  copies  of 
formal  orders  of  investigation  in 
Regional  Office  matters  be  granted  by 
the  Regional  Administrator  was 
burdensome  and  unnecessary. 
Accordingly,  Rule  7(a]  has  been 
amended  to  extend  the  authority  to 
provide  copies  of  formal  orders  of 
investigation  to  officials  in  the  Regional 
Offices  at  the  level  of  Assistant 
Regional  Administrator  or  higher  and  to 
officials  in  the  Home  Office  at  the  level 
of  Assistant  Director  or  higher. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
("APA"),  5  U.S.C.  553(b)(A),  that  these 
amendments  relate  solely  to  agency 
organization,  procedure,  or  practice,  and 
that  notice  and  public  comment  in 
accordance  with  the  APA  is  not 
necessary. 

Statutory  Authority 

The  Commission  is  adopting  these 
amendments  pursuant  to  its  authority 
under  sections  19  and  20  of  the 
Securities  Act  of  1933  (15  U.S.C.  77s  and 
77t);  Sections  21  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.SX].  78u  and 
78w);  Sections  18  and  20  of  the  Public 
Utility  Holding  Company  Act  of  1935  (15 
U.S.C.  79r  and  79t);  Sections  319  and  321 
of  the  Trust  Indenture  Act  of  1939  (15 
U.S.C.  77S8S  and  77uuu);  Sections  38  and 
42  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-37  and  80a-41); 
Sections  209  and  211  of  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b-9 
and  80b-ll];  and  the  Act  of  August  20, 
1962,  Pub.  L.  No.  87-592,  76  StaL  344  (15 
U.S.C.  78d-l  and  78d-2),  as  amended  by 
the  Securities  Act  Amendments  of  1975, 
Pub.  L  No.  94-29,  89  Stat.  163  (June  4, 
1975). 


Paperwork  Reduction  Act  Applicability 

The  amendments  are  not  subject  to 
the  Act  because  it  does  not  impose  an 
information  collection  requirement. 

List  at  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy,  Securities. 

17  CFR  Part  203 

Ackninistrative  practice  and 
procedure,  Investigations,  Securities. 

Text  of  Amendmenta 

17  CFR  is  amended  as  follows: 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Authority:  Sees.  19.  23,  48  Stat.  85.  901.  as 
amended,  sec.  20.  49  Stat.  833.  sec.  319.  53 
Stat.  1173.  sees.  38.  211.  54  Stat.  841.  855  (15 
U.S.C.  778.  78w,  79t,  77888.  80a-37.  80b-ll). 
unless  otherwise  noted. 

2.  Section  200.19b  is  revised  to  read  as 
follows: 

§20ai9b    Director  of  the  Otviskm  of 
Enforcement 

The  Director  of  the  Division  of 
Enforcement  is  responsible  to  the 
Commission  for  the  supervision  and 
conduct  of  all  of  the  enforcement 
activities  under  each  of  the  acts 
administered  by  the  Commission  and 
the  investigations  relating  thereto.  The 
Director  is  responsible  also  for 
recommending  the  institution  of 
administrative  and  injunctive  actions 
arising  out  of  such  investigations  and 
enforcement  activities  and  for  the 
determination  of  whether  the  available 
evidence  supports  the  allegations  in  the 
proposed  complaint.  In  addition,  the 
Director  is  responsible,  in  collaboration 
with  the  General  Counsel,  for  the  review 
of  cases  to  be  referred  to  the 
Department  of  Justice  with  a 
reconmiendation  for  criminal  ' 

prosecution,  and  for  granting  or  denying 
requests  by  domestic  and  foreign 
governmental  authorities,  self-regulatory 
organizations,  receivers,  special 
counsels,  and  other  similar  persons 
appointed  in  Commission  litigation,  the 
Securities  Investor  Protection 
Corporation,  and  trustees  and  counsel 
for  trustees  appointed  pursuant  to 
section  5(b)  of  the  Securities  Investor 
Protection  Act  for  access  to  materials  in 
the  Commission's  enforcement  files  and, 
in  collaboration  with  other  involved 
Commission  offices  and  divisions, 
regulatory  files. 

3,  In  S  200.30-4,  paragraph  (a)(7)  is 
revised  to  read  as  follows: 


§  200.30-4    Delegation  of  authority  to 
Director  of  Division  of  Enforcement 


(a)  »  *  * 

(7)  To  grant  requests  for  access  to,  or 
copies  of,  materials  in  the  Commission's 
enforcement  and  regulatory  files  upon 
written  request  submitted  by  domestic 
and  foreign  governmental  authorities, 
self-regulatory  organizations,  receives, 
special  counsels,  and  other  similar 
persons  appointed  in  Commission 
litigation,  the  Securities  Investor 
Protection  Corporation,  and  trustees  and 
counsel  for  trustees  appointed  pursuant 
to  section  5(b)  of  the  Securities  Investor 
Protection  Act;  Provided  ThaX,  in 
matters  in  which  the  Commission  has 
entered  a  formal  order  of  investigation, 
requests  for  access  to,  or  copies  of, 
materials  in  the  Commission's 
enforcement  files  shall  be  granted  only 
with  the  concurrence  of  the  General 
Counsel  or  his  or  her  delegate;  and 
Provided  Further  That  requests  for 
access  to,  or  copies  of,  materials  in  the 
Commission's  regulatory  files  shall  be 
granted  only  with  the  concurrence  of  the 
head  of  the  Commission  division  or 
office  responsible  for  such  files  or  his  or 
her  delegate. 


PART  203— {AMENDED] 

4.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  Sees.  19.  23.  48  Stat.  85.  901.  as 
amended,  sea  20.  49  Stat.  833,  sec.  319,  53 
Stat.  1173,  sees.  38,  211,  54  Stat.  841.  855  as 
amended;  15  U.S.C.  778.  78w,  79t,  77888. 80a- 
37.  80t)-ll,  unless  otherwise  noted. 

5.  In  §  203.7,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  203.7    Rights  of  witnesses. 

(a)  Any  person  who  is  compelled  or 
requested  to  furnish  documentary 
evidence  or  testimony  at  a  formal 
investigative  proceeding  shall,  upon 
request,  be  shown  the  Commission's 
order  of  investigation.  Copies  of  formal 
orders  of  investigation  shall  not  be 
furnished,  for  their  retention,  to  such 
persons  requesting  the  same  except  with 
the  express  approval  of  officials  in  the 
Regional  Offices  at  the  level  of 
Assistant  Regional  Administrator  or 
higher,  or  officials  in  the  Division  or 
Divisions  conducting  or  supervising  the 
investigation  at  the  level  of  Assistant 
Director  or  higher.  Such  approval  shall 
not  be  given  unless  the  person  granting 
such  approval,  in  his  or  her  discretion,  is 
satisfied  that  there  exist  reasons 
consistent  both  with  the  protection  of 
privacy  of  persons  involved  in  the 
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investigation  and  with  the  unimpeded 
conduct  of  the  investigation. 
*        •        *        •        . 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

April  a  1987. 

(FR  Doc.  87-8383  Filed  4-14-87;  8:45  am] 

nUJNO  CODE  MIO-OI-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  148 

[T.D.  86-118] 

Conforming  Amendments  to  the 
Customs  Regulations;  Correction 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule;  correction. 

summary:  In  FR  Doc.  86-13984, 
published  as  T.D.  8fr-118  on  June  20. 
1988  (51  FR  22513),  numerous  changes 
were  made  to  sections  of  the  Customs 
Regulations  to  conform  to  various 
executive,  legislative,  and 
administrative  actions.  Amendments 
concerning  the  personal  exemptions 
available  to  returning  residents  were 
inaccurately  revised,  and  some 
examples  showing  how  to  calculate  duty 
owed  were  not  revised  in  accord  with 
the  new  exemption  levels.  This 
document  corrects  those  inaccuracies. 
EFFECTIVE  DATE:  April  15,  1987. 

FOB  FURTHER  INFORMATION  CONTACT: 

Samuel  McLinn,  Air  Passenger  Program 
Manager  (56&-5607). 

SUPPLEMENTARY  INFORMATION: 

Background 

T.D.  86-118.  published  in  the  Federal 
Register  on  June  20, 1986  (51  FR  22513), 
included  conforming  amendments  to 
S  148.101.  Customs  Regulations  (19  CFR 
148.101),  to  account  for  the  changes  in 
personal  exemptions  allowed  residents 
returning  to  the  U.S.  from  American 
Samoa,  Guam,  the  U.S.  Virgin  Islands,  or 
elsewhere.  However,  the  amendments 
did  not  include  new  Hgures  to  be  used  in 
the  examples  provided  in  that  section 
nor  was  the  change  in  the  flat  rate  of 
duty  on  noncommercial  importations, 
formerly  10%  of  $600  worth  of  articles 
imported  for  personal  or  household  use, 
or  as  bona  fide  gifts,  now  10%  of  $1000 
worth  of  such  articles,  pursuant  to  item 
869.00.  Tarriff  Schedules  of  the  United 
States  (19  U.S.C.  1202),  included. 


PART  148— {AMENDED] 

To  correct  these  omissions,  %  148.101 
is  further  amended  in  the  following 
manner. 

S  148.101    lAnoended] 

1.  In  the  introductory  text  to  the 
section,  the  Figure  "$800"  is  removed 
from  the  three  places  it  appears  and 
"$1,000"  is  inserted  in  its  place. 

2.  In  "Example  1".  the  figure  "$1,050" 
is  removed  and  "$1,950"  is  inserted  in  its 
place,  the  figure  "$300"  is  removed  and 
"$400"  is  inserted  in  its  place,  and  the 
table  is  amended  to  read  as  follows: 


(a)  Ttie  $400  personal  ex- 
emption  

(b)  Articles  which  have  a  free 
rate  of  duty 

(c)  The  $1,000  flat  rate  of 
duty  calculated  at  10  per- 
cent  

(d)  Balance  of  articles  subject 
to  duty  at  rates  otfier  than 
the  flat  rate 


Total. 


Fair 
retail 
value 


$400 
100 

1,000 

'450 


>  1,950 


Duty 


$100 


(') 


(') 


*  The  articles  no\  covered  t>y  exemptions, 
allowances,  and  duty-tree  rates  will  t>e  valued 
under  section  402  or  402(a),  Tariff  Act  of 
1930,  as  amended,  and  duty  calculated  at 
rates  other  tfian  the  flat  rates. 

3.  In  "Example  2",  the  figure  "$2,900" 
is  removed  and  "$4,100"  is  inserted  in  its 
place,  the  figure  "$600"  is  removed  and 
"$800"  is  inserted  in  its  place,  and  the 
table  is  revised  to  read  as  follows: 


(a)  Ttie  $800  personal  ex- 
emptions for  residents  re- 
turning from  the  Virgin  Is- 
lands are  grouped  for  a 
total  of 

(b)  Articles  which  carry  a  free 
rate  of  duty 

(c)  The  $1,000  flat  rate  of 
duty  allowances  calculated 
at  5  percent  for  persons  ar- 
riving from  the  Virgin  Is- 
lands are  grouped  for  a 
total  of 

(d)  Balance  of  articles  subject 
to  duty  at  rates  ott>er  than 
flat  rates  of  duty 

Total 


Fair 
retail 
value 


$1,600 
100 


2,000 


'400 
'4,100 


Duty 


$100 


(') 


'  The  articles  not  covered  t)y  exemptions, 
allowances,  and  duty-free  rates  m\\  t>e  valued 
under  sec.  402  or  402(a),  Tariff  Act  of  1930, 
as  amended,  and  duty  calculated  at  rates 
otf>er  than  the  flat  rates. 


Dated:  April  a  1987. 

B.  James  Fritz, 

Director,  Regulations  Control  and  Disclosure 
Law  Division. 

[FR  Doc.  87-8376  Filed  4-14-87;  8:45  am] 

MUJNQ  CODE  4a20-(a-M 


19  CFR  Part  172 

[T  J).  87-511 

Customs  Regulations  Amendments 
Relating  to  Reduction  of  Petitioning 
Time  In  Liquidated  Damages  Cases 

agency:  U.S.  Customs  Service. 

Treasury. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  expedite  the 
processing  of  cases  in  which  liquidated 
damages  have  been  assessed  against  a 
bond  holder  for  violations  of  the 
Customs  laws  and  regulations.  The  time 
in  which  the  principal  under  the  bond 
may  petition  Customs  for  relief  from  the 
payment  of  liquidated  damages  is  being 
reduced  from  60  days  to  30  days  from 
the  date  of  mailing  of  the  notice  of  the 
liquidated  damages  incurred.  It  also 
provides  that  the  surety  will  receive 
notice  to  pay  the  liquidated  damages,  if 
the  principal  fails  to  either  timely  file  a 
petition  or  to  pay  or  make  arrangements 
to  pay  the  liquidated  damages.  The 
notice  will  be  sent  to  the  surety  within 
10  days  after  the  expiration  of  the 
principal's  30-day  petitioning  period  or 
as  soon  thereafter  as  possible.  The 
surety  will  then  have  an  additional  30 
days  from  the  date  of  such  notification 
to  petition  Customs  for  relief  from  the 
claim  for  liquidated  damages.  This 
change  will  expedite  the  processing  of 
such  cases  and  conform  the 
administrative  petitioning  time  in  these 
cases  to  that  which  currenUy  applies  to 
seizure  and  forfeiture  cases. 

EFFECTIVE  DATE:  May  15,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Evelyn  M.  Suarez,  Entry  Procedures  and 
Penalties  Division,  (202-566-5746). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  172.2,  Customs  Regulations  (19 
CFR  172.2),  provides  procedures  which 
are  used  when  a  petition  for  relief  from 
a  claim  for  liquidated  damages  for 
violation  of  the  conditions  of  a  bond  is 
not  filed  or  when  either  payment  is  not 
made  to  Customs  or  arrangements  are 
not  made  to  pay  by  any  party  who  is 
liable  for  the  payment  of  liquidated 
damages  assessed  for  violation  of  any  of 
the  conditions  of  the  bond.  Currently, 
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§172.2  allows  for  a  60-day  period  from 
the  mailing  date  of  the  notice  of 
liquidated  damages  incurred  before  any 
collection  action  is  taken  by  Customs. 
However,  collection  action  may  be 
temporarily  withheld  if  it  appears  that 
the  party  liable  for  the  payment  of 
liquidated  damages  is  absent  from  the 
U.S.  at  the  time  the  notice  is  received  or 
for  more  than  30  days  during  the  60-day 
petitioning  period. 

Current  §  172.12,  Customs  Regulations 
(19  CFR  172.12).  refers  to  the  60-day 
period  for  filing  a  petition  for  relief  in 
liquidated  damages  cases  and  current 
§  172.33,  Customs  Regulations  (19  CFR 
172.33).  provides  for  a  similar  60-day 
period  for  filing  supplemental  petitions 
for  relief,  under  certain  specified 
conditions. 

Similar  60-day  filing  periods  formerly 
applied  to  petitions  for  relief  filed  in 
accordance  with  the  provisions  of  Parts 
162  and  171,  Customs  Regulations  (19 
CFR  Parts  162, 171),  concerning  cases 
involving  the  seizure  of  merchandise 
subject  to  forfeiture  or  fines  and 
penalties  incurred  for  violations  of  the 
Customs  laws  and  regulations.  Pursuant 
to  T.D.  85-195,  published  in  the  Federal 
Register  on  December  10. 1985  (50  FR 
50287),  this  60-day  petitioning  period 
was  reduced  to  30  days.  This  reduction 
was  done  to  conform  Parts  162  and  171 
to  changes  made  to  the  Tariff  Act  of 
1930  (19  U.S.C.  1202  et  seq.),  with 
respect  to  the  forfeiture  and  disposition 
of  property  seized  by  Customs.  The 
petitioning  period  change  was  one  of 
many  changes  to  Parts  162  and  171, 
which  resulted  from  certain  provisions 
of  the  Comprehensive  Crime  Control  Act 
of  1984  (Pub.  L  98-473)  and  the  Tariff 
and  Trade  Act  of  1984  (Pub.  L.  98-573).  It 
was  expected  that  these  changes  would 
reduce  Customs  costs  relating  to  the 
storage  and  upkeep  of  seized  property 
and  expedite  the  processing  of  penalty 
and  forfeiture  cases  resulting  from  the 
seizure  of  the  property. 

At  the  time  the  changes  to  Parts  162 
and  171  were  proposed,  it  was 
determined  advisable  not  to  include 
liquidated  damages  cases  among  those 
subject  to  the  new  30-day  petitioning 
period.  Inasmuch  as  seized  property  is 
not  being  held  by  Customs  in  liquidated 
damages  cases,  it  was  believed  that  the 
same  urgency  did  not  attach  to  these 
cases.  It  was  subsequently  decided, 
however,  that  liquidated  damages  cases 
should  nevertheless  be  subject  to  a  30- 
day  petitioning  period  in  order  to 
expedite  the  disposition  of  these  cases, 
thereby  saving  Customs  needed  time 
and  resources.  It  was  also  decided  that 
having  the  same  petitioning  period  for 
seizure,  forfeiture,  and  liquidated 


damages  cases  would  be  easier  to 
administer  since  it  would  preclude  any 
confusion  as  to  when  the  30-day  or  the 
60-day  petitioning  period  would  apply. 

Accordingly,  by  notice  published  in 
the  Federal  Register  on  April  25. 1986  (51 
FR  15637),  it  was  proposed  to  amend 
§S  172.2(a),  172.12(b),  and  172.33(a)(1) 
and  (c)(2)(ii).  Customs  Regulations,  to 
reduce  the  petitioning  time  in  liquidated 
damages  cases  from  60  days  to  30  days. 
It  was  also  proposed  to  amend 
§  172.2(b).  to  reduce  from  "more  than  30 
days"  to  "more  than  20  days."  the  time 
during  the  30-day  petitioning  period  that 
a  party  liable  for  the  payment  of 
liquidated  damages  must  be  absent  from 
the  U.S.  in  order  for  collection  action  on 
the  case  to  be  temporarily  withheld  by 
Customs. 

It  was  also  proposed  to  amend  §  172.2 
to  provide  for  the  referral  of  unsabsfied 
liquidated  damages  claims  to  the 
Department  of  Justice  rather  than  the 
U3.  attorney.  This  direct  referral  to  the 
Department  of  Justice  would  expedite 
the  processing  of  these  cases  and  is 
necessary  inasmuch  as  cases  involving 
unsatified  liquidated  damages  claims 
are  decided  by  the  Court  of 
International  Trade  rather  than  the  local 
district  courts  before  which  the  U.S. 
attorneys  appear.  In  response  to  the 
notice,  48  comments  were  received.  A 
discussion  of  these  comments  and  our 
responses  follows. 

Discussion  of  Conunenis 

Comment 

Most  of  the  commenters  oppose 
re(]ucing  the  petition  filing  time  from  60 
days  to  30  days  in  liquidated  damages 
cases.  They  state  that  requiring  a 
petitioner  to  formulate  and  submit  a 
petition  in  so  hmited  a  time  period 
would  place  a  tremendous  burden  on 
the  petitioner,  and  that  it  would  be 
unfair  and  a  denial  of  due  process.  They 
also  claim  that  this  change  may  deprive 
petitioners  of  the  right  to  effective 
coonsel  since  there  would  be  insufficient 
time  to  retain  counsel  and  for  counsel  to 
prepare  aand  submit  a  petition. 

They  further  claim  that  Customs  delay 
in  issuing  liquidated  damages  claims 
makes  research  of  pertient  issues  and 
coordination  of  the  information  gathered 
extremely  difficult  to  accomplish  within 
30  days.  Information  or  documents  vital 
to  a  petitioner's  case  may  be  located  in 
other  countries  and  acquisition  of  this 
evidence  may  take  considerable  time. 
Consequently,  the  proposed  reduction 
would  result  either  in  a  flurry  of 
requests  for  an  extension  of  the 
petitioning  period  or  the  submission  of 
lets  complete,  less  thoughtful  petitions. 


Response 

Customs  believes  that  in  most 
liquidated  damages  cases,  30  days  from 
the  mailing  date  of  the  liquidated 
damages  notice  is  a  reasonable  period 
of  time  for  the  principal  to  submit  a 
petition.  In  most  cases,  the  principal  or 
importer  has  it  its  possession  all  the 
information  necessary  for  the 
preparation  of  a  petition  and  can  be 
reasonably  expected  to  submt  a 
responsive  petition  within  30  days. 
However.  Customs  recognizes  that  in 
certain  instances  principals  may  require 
additional  time  to  adequately  respond  to 
the  liquidated  damages  notice. 
Therefore,  the  same  criteria  for  granting 
extensions  which  are  currently  in  use 
for  penalty  and  forfeiture  cases  in 
§  171.15,  Customs  Regulations  (19  CFR 
171.15),  will  be  used  for  liquidated 
damages  cases. 

Comment 

The  proposed  change  would  be 
particularly  detrimental  to  large 
corporations  because  the  liquidated 
damages  notice  may  take  two  or  tiiree 
weeks  after  its  mailing  date  to  be  routed 
to  the  appropriate  individual  within  the 
corporation.  This  delay  would  allow 
very  little  time  to  draft  and  file  a 
petition. 

Response 

The  internal  handling  of  mail  within  a 
corporation  is  not  a  matter  over  which 
Customs  has  control.  It  is  the 
responsibility  of  the  corporation  to  see 
that  the  liquidated  damages  notice  is 
routed  to  the  appropriate  individual  for 
timely  response. 

Comment . 

Conforming  the  petitioning  period  in 
hquidated  damages  cases  to  that  in 
seizure  ane  penalty  cases  is 
inappropriate  inasmuch  as  there  is  not 
the  same  concern  in  a  liquidated 
damages  case  for  urgent  release  and 
disposition  of  the  merchandise  since  no 
merchandise  is  being  held  by  Customs. 
The  reduction  of  the  petitioning  period 
simply  for  "housekeeping"  purposes  at 
the  expense  of  petitioners  is 
unwarranted. 

Response 

Although  no  seized  merchandise  is 
being  held  by  Customs  in  liquidated 
damages  cases,  there  are  other  valid 
considerations  that  warrant  the 
reduction  of  the  petitioning  period.  One 
is  the  expedition  of  the  disposition  of 
these  cases,  saving  Customs  time  and 
resources  that  could  be  spent  elsewhere. 
Another  consideration  is  the  avoidance 
of  confiision  as  to  when  a  30-day  or  a 
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60-day  petitioning  period  would  apply 
since  the  same  30-day  period  would 
apply  in  seizure,  penalty,  and  liquidated 
damages  cases. 

Comment 

Shortening  the  petitioning  period  in 
liquidated  damages  cases  will  not  result 
in  any  faster  disposition  of  the  cases 
since  most  of  the  delays  are  attributable 
to  Customs. 

Response 

We  disagree.  Shortening  the 
petitioning  period  will  allow  Customs  to 
receive  and  act  on  these  cases  more 
quickly. 

Comment 

The  sureties  claim  that  giving 
concurrent  notice  of  the  liquidated 
damages  claim  to  them  and  the  principal 
and  then  allowing  only  a  30-day 
petitioning  period  is  a  denial  of  due 
process  since  at  the  time  the  surety 
wrote  the  particular  bond  it  assumed 
that  there  would  be  a  60-day  period  in 
which  to  petition  for  relief.  They  also 
claim  that  concurrent  filing  periods  are 
unfair  since  a  surety  generally  has  none 
of  the  relevant  information  available  to 
it  at  the  time  it  receives  the  notice,  and 
therefore  must  use  much  more  time  to 
seek  out  information  from  Customs,  the 
importer  and  its  broker.  Also,  Customs 
often  does  not  furnish  the  surety  with 
sufficient  documentation  to  fully 
investigate  and  properly  handle  such 
claims. 

The  sureties  also  contend  that  since 
over  90  percent  of  the  liquidated 
damages  claims  are  resolved  by 
Customs  and  the  principal  without  any 
involvement  on  the  part  of  the  surety, 
requiring  the  surety  to  investigate  and 
prepare  petitions  in  all  cases  is  simply 
wasteful  of  its  resources.  They  believe 
that  there  should  be  a  separate  and 
consecutive  petitioning  period  for 
sureties,  to  allow  them  to  devote  their 
attention  only  to  those  cases  in  which 
there  has  not  been  a  resolution  of  the 
claim. 

For  the  above  reasons,  some  of  the 
commenters  contend  that  the  60-day 
petitioning  period  for  the  principal  and 
surety  should  be  retained.  One 
commenter  also  suggests  that  the  surety 
should  be  notified  by  Customs  within  10 
days  after  expiration  of  the  period  for 
filing  a  petition  by  the  principal  and  that 
the  surety  should  be  given  an  additional 
60  days  from  the  date  of  this  notification 
to  file  its  petition. 

Response 

We  agree  that  a  large  majority  of 
liquidated  damages  cases  are  resolved 
by  the  bond  principal  without  any  need 


for  involvement  of  the  surety.  We  also 
agree  that  the  surety  generally  does  not 
have  the  information  relating  to  the 
claim  available  to  it  at  the  time  the 
notice  of  the  claim  is  received. 

For  these  reasons  a  separate 
petitioning  period  is  warranted  for  the 
surety,  to  commence  after  it  is  notified 
of  the  expiration  of  the  principal's  30- 
day  petitioning  period  if  no  petition  is 
filed,  or  the  principal's  failure  to  comply 
with  Customs  decision  on  the  petition. 

Accordingly,  the  proposal  is  being 
revised  to  include  a  separate, 
consecutive  petitioning  period  for 
sureties.  They  will  receive  notification 
to  pay  the  liquidated  damages  only  if 
the  bond  principal  has  not  complied 
with  the  notice  of  hquidated  damages, 
within  10  days  after  either  the 
expiration  of  the  principal's  30-day 
petitioning  period  if  no  petition  is  filed 
or  payment  of  the  liquidated  damages  is 
not  tendered,  or  if  the  principal  fails  to 
comply  with  Customs  decision  on  the 
petition  or  as  soon  thereafter  as 
possible.  The  surety  will  have  an 
additional  30  days  from  the  date  of  this 
notification  to  file  a  petition  for  relief. 

Comment 

Customs  should  instruct  the  principal 
to  file  a  copy  of  its  petition  with  the 
surety,  in  order  to  eliminate  unnecessary 
communication  between  Customs  and 
the  surety  and  to  allow  the  surety  to 
make  early  decisions  in  certain  cases.  It 
is  also  suggested  that  Customs  attach 
relevant  documents,  e.g.,  bonds,  entry 
papers  and  redelivery  notices,  to  the 
notice  of  liquidated  damages,  to  help 
speed  up  the  response  time  of  the 
sureties. 

Response 

It  is  not  Customs  responsibility  to 
instruct  the  principal  to  supply  any 
document  to  its  surety.  That  is  a  matter 
for  these  parties  to  resolve  between 
themselves.  Also,  Customs  does  not 
have  the  time  nor  the  resources  to 
furnish  the  surety  with  copies  of  bonds, 
entry  papers,  etc.  These  documents 
should  be  furnished  by  the  bond 
principal  with  whom  the  surety  has 
entered  into  a  contractual  relationship. 
Also,  one  of  the  reasons  for  the  surety's 
separate  30-day  petitioning  period  is  to 
allow  it  sufficient  time  to  collect  such 
documentation. 

After  consideration  of  all  the 
comments  and  further  review  of  the 
matter,  we  have  decided  to  adopt  the 
proposed  amendments  with  the 
modification  noted. 

Further,  an  additional  change  is  being 
made  to  Part  172  in  this  document.  The 
reference  to  the  U.S.  attorney  in  { 172.23 
is  being  removed  and  a  reference  to  the 


Depanmeni  oi  jusuce  IS  Deing  inserted, 
to  conform  that  section  to  the  identical 
change  being  made  to  S  172.2. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  sag.],  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
they  are  not  subject  to  the  regulatory 
analysis  or  other  requirements  of  5 
use.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
S  1(b)  of  E.0. 12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  172 

Administrative  practice  and 
procedures,  Liquidated  damages. 

Amendments  to  the  Regulations 

Part  172,  Customs  Regulations  (19  CFR 
Part  172).  is  amended  as  set  forth  below. 

PART  172— UQUIDATED  DAMAGES 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1623. 1624. 

2.  Section  172.2  is  revised  to  read  as 
follows: 

§172^    Failure  to  p«tWon  for  reltef. 

(a)  Referral  of  claim  to  Department  of 
Justice.  If  any  party  liable  for  liquidated 
damages  fails  to  petition  for  relief  or  to 
pay  or  make  arrangements  to  pay  the 
liquidated  damages  within  30  days  from 
the  date  of  mailing  of  the  notice  of  the 
liquidated  damages  incurred,  as 
provided  in  $  172.1  (except  for  sureties 
who  are  provided  a  separate  petitioning 
period  under  S  172.12(b)),  or  within  such 
additional  time  as  may  have  been 
granted,  the  district  director  shall 
promptly  refer  the  claim  to  the 
Department  of  Justice. 

(b)  Absence  from  the  U.S.  If  it  appears 
that  the  parties  liable  for  liquidated 
damages  are  absent  from  the  U.S.  or 
were  absent  for  more  than  20  days 
during  the  30-day  period  referred  to  in 
paragraph  (a)  of  this  section,  the  district 
director  may  withhold  such  referral  for  a 
reasonable  time  unless  other  action  is 
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expressly  authorized  by  the 
Commissioner  of  Customs. 

3.  Section  172.12(b)  is  revised  to  read 
as  follows: 

§172.12    Filing  of  petition  for  r«U«f. 


(b)  When  filed. 

(1)  Except  with  respect  to  sureties,  a 
petition  for  relief  shall  be  filed  within  30 
days  from  the  date  of  mailing  of  the 
notice  of  the  liability  for  liquidated 
damages  incurred  unless  an  extension  of 
such  period  has  been  granted  by  the 
district  director. 

(2)  The  surety  will  receive  notice  to 
pay  the  liquidated  damages  if  the 
principal  fails  to  either  timely  file  a 
petition  or  to  pay  or  make  arrangements 
to  pay  the  Uquidated  damages.  The 
notice  will  be  sent  to  the  surety  within 
10  days  after  the  expiration  of  the 
principals  30-day  petitioning  period  or 
as  soon  thereafter  as  possible.  The 
surety  will  then  have  an  additional  30 
days  from  the  date  of  this  notification  to 
file  its  own  petition  for  relief. 

§172.23    [Amended] 

4.  Section  172.23  is  amended  by 
removing  the  words  "U.S.  attorney,"  and 
by  inserting,  in  their  place,  the  words 
"Department  of  Justice." 

5.  Section  172.33  is  amended  by 
revising  paragraphs  (a](l]  and  (c](2)(ii] 
to  read  as  follows: 

§  172.33    Supplemental  petitions  for  relief. 

(a)  Time  and  place  of  filing.  If  the 
interested  parties  are  not  satisfied  with 
a  decision  of  the  district  director  or  the 
Commissioner  of  Customs,  a 
supplemental  petition  may  be  filed  with 
the  district  director  by  the  interested 
parties.  Such  a  petition  shall  be  filed 
either 

(1)  Within  30  days  from  the  date  of 
notice  to  the  petitioner  of  the  decision 
from  which  further  reUef  is  requested  if 
no  effective  period  is  prescribed  in  the 
decision:  or 


(c)*  *  * 

(2)  A  second  supplemental  petition 
will  not  be  considered  except  in  one  of 
the  following  circumstances:  *  *  * 

(ii)  If  it  is  filed  within  30  days 
following  an  administrative  or  judicial 
decision  which  reduces  the  loss  of 
duties  upon  which  the  mitigated  penalty 
amount  was  based;  or 


William  von  Raab, 
Commissioner  of  Customs. 


Approved: 
FraAda  A.  Keating,  n. 

Assistant  Secretary  of  the  Treasury. 

Match  24, 1987. 

(FR  Doc.  87-8377  Filed  4-14-67:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


21  CFR  Part  201 

f  Docket  No.  82N-0395] 

Aspartame  as  an  Inactive  Ingredient  In 
Human  Drug  Products;  Labeling 
Requirements;  Postponement  of 
Effective  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule;  postponement  of 
effective  date. 

SUINMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
postponement  of  the  effective  date  for  a 
final  rule  concerning  the  labeling  of 
aspartame  as  an  inactive  ingredient  in 
human  drug  products.  The  new  effective 
date  (October  20, 1987]  applies  only  to 
the  requirement  in  21  CFR  201.21  that 
the  labeling  of  all  human  drug  products 
containing  aspartame  as  an  inactive 
ingredient  declare  the  amount  of 
phenylalanine  in  each  dosage  unit.  April 
20, 1987,  remains  the  effective  date  for 
the  requirement  in  21  CFR  201.21  that 
the  labeling  of  all  human  drug  products 
containing  aspartame  as  an  inactive 
ingredient  bear  a  statement  alerting 
phenylketonurics  that  the  product 
contains  phenylalanine.  The  agency  is 
taking  this  action  in  response  to  two 
cidzen  petitions  that  requested  a 
postponed  effective  date  to  reduce  the 
economic  burden  caused  by  the  labeling 
change  required  by  the  final  rule 
published  in  the  Federal  Register  of 
January  20. 1987  (52  FR  2108). 
DATES:  April  20, 1987,  remains  the 
effective  date  for  the  requirement  in  21 
CFR  201.21  that  the  labeling  of  all 
human  drug  products  containing 
aspartame  as  an  inactive  ingredient 
bear  a  statement  alerting 
phenylketonurics  that  the  product 
ccMitains  phenylalanine.  October  20, 
1967,  is  the  new  effective  date  for  the 
requirement  in  21  CFR  201.21  that  the 
labeling  of  all  human  drug  products 
containing  aspartame  as  an  inactive 
ingredient  declare  the  amoimt  of 
phenylalanine  in  each  dosage  unit. 
Written  comments  by  May  15, 1967. 


ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  G.  Wilczek,  Center  for  Drugs  and 
Biologies  (HFN-362),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8046. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  20. 1987  (52 
FR  2108),  FDA  issued  a  final  rule  (21 
CFR  201.21)  declaring  that  aspartame 
when  used  at  a  level  no  higher  than 
reasonably  required  to  perform  its 
intended  technical  function  is  safe  for 
use  as  an  inactive  ingredient  in  human 
drug  products,  provided  that  persons 
with  phenylketonuria,  who  must  restrict 
carefully  their  phenylalanine  intake,  are 
alerted  (1)  to  the  presence  of 
phenylalanine  in  the  drug  product  and 
(2)  to  the  amount  of  the  ingredient  in 
each  dosage  unit.  The  effective  date  of 
this  final  rule  was  to  be  April  20, 1987. 

The  agency  has  received  two  citizen 
petitions  (Docket  Nos.  82N-0395/ 
CP00002  and  82N-0395/CP00003)  in 
which  two  manufacturers  requested  that 
the  agency  postpone  the  effective  date 
of  the  final  rule  until  October  20, 1987. 
The  petitions  are  on  file  in  the  Dockets 
Management  Branch.  The  petitions  state 
that  the  effective  date  of  April  20, 1987. 
imposes  a  heavy  economic  burden  on 
the  petitioners. 

One  petitioner  markets  three  products 
that  contain  aspartame  and  contends 
that  in  order  to  meet  the  April  20, 1987, 
effective  date,  approximately  1.5  million 
packages  of  finished  goods  will  have  to 
be  scrapped,  as  well  as  supplies  of 
cartons  and  bottle  labels  equivalent  to 
an  additional  6  million  packages.  The 
petitioner  also  contends  that,  due  to  the 
long  lead  time  in  changing  artwork  for 
22  different  printed  components  (labels 
and  cartons),  the  products  would  have 
to  be  out  of  stock  for  varying  periods  of 
time.  Hie  petitioner  points  out  that  the 
three  marketed  products  already  carry  a 
statement  alerting  phenylketonurics  to 
the  presence  of  phenylalanine  and 
identify  aspartame  as  an  inactive 
ingredient. 

The  second  petitioner  markets  one 
product  that  contains  aspartame  and 
contends  that,  in  order  to  meet  the  April 
20, 1987,  effective  date,  approximately 
$250,000  worth  of  finished  product  and 
$6,000  in  unusable  cartons  and  labels 
will  have  to  be  destroyed.  The  petitioner 
also  contends  that  the  manufacturer's 
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product  will  be  out  of  stock  nationwide 
for  a  period  of  time  after  April  20, 1987, 
until  revised  packaging  materials  can  be 
obtained.  The  petitioner  points  out  that 
the  product's  current  labels  clearly 
advise  phenylketonurics  of  the  presence 
of  phenylalanine. 

The  agency  agrees  that  the  April  20, 
1987,  effective  date  for  the  final  rule 
could  be  economically  burdensome  on 
manufacturers  who  would  be  required  to 
relablel  their  products.  Further,  the 
agency  does  not  believe  that  the 
absence  of  the  declaration  of  the 
amount  of  phenylalanine  per  dosage 
unit,  for  a  limited  period  of  time,  on 
products  that  carry  a  warning  and 
declare  the  presence  of  phenylalanine, 
would  constitute  a  risk  to 
phenylketonurics  (see  52  FR  2110).  For 
this  reason,  the  agency  has  decided  to 
delay  until  October  20, 1987,  the 
requirement  in  21  CFR  201.21  that  the 
labeling  of  all  human  drug  products 
containing  aspartame  as  an  inactive 
ingredient  declare  the  amount  of 
phenylalanine  per  dosage  unit.  The 
agency,  however,  strongly  urges  all 
manufacturers  to  bring  their  labels  and 
labeling  into  full  comphance  with  21 
CFR  201.21  as  soon  as  possible. 

The  agency  believes  that  marketing  of 
products  containing  aspartame  without 
the  statement  alerting  phenylketonurics 
to  the  presence  of  phenylalanine  is  a 
potential  health  hazard.  Therefore,  April 
20, 1987,  remains  as  the  effective  date  of 
the  requirement  in  21  CFR  201.21  that 
the  labeling  of  all  human  drug  products 
containing  phenylalanine  as  an  inactive 
ingredient  bear  a  statement  alerting 
phenylketonurics  to  the  presence  of 
phenylalanine  in  the  drug  product. 

The  Commissioner  of  Food  and  Drugs 
finds  for  good  cause  under  5  U.S.C.  553 
(b)  and  (d)(1)  and  (3)  and  under  21  CFR 
10.40(e)(1)  that  notice  and  comment  in 
this  rulemaking  to  delay  the  effective 
date  would  be  impracticable  and 
unnecessary.  Because  of  the  short 
period  of  time  involved  in  this 
postponement,  together  with  the 
imminence  of  the  effective  date  and  the 
significant  economic  burden  that  would 
be  imposed  on  manufacturers  if  required 
to  relabel  drug  products  containing 
aspartame  that  bear  labeling  alerting 
phenylketonurics  to  the  presence  of 
phenylalanine  in  the  products  before  the 
new  effective  date,  the  Commissioner 
finds  that  good  cause  exists  to  postpone 
until  October  20, 1987,  the  effective  date 
of  the  requirement  of  21  CFR  201.21  that 
the  labeling  of  all  human  drug  products 
containing  phenylalanine  as  an  inactive 
ingredient  declare  the  amount  of 
phenylalanine  per  dosage  unit. 

The  agency,  nevertheless,  is  providing 
a  30-day  comment  period  during  which 


it  will  accept  comments  on  the  decision 
to  postpone  the  effective  date. 
Interested  persons  may,  on  or  before 
May  15, 1987,  submit  to  the  Dockets 
Management  Branch  (above  address) 
written  comments  regarding  this  action. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  writh  the  docket  number  found 
in  brackets  in  the  heading  of  this 
docimient.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  If 
FDA  decides  on  the  basis  of  the 
comments  received  that  any  change  is 
necessary,  the  agency  will  publish 
notification  of  this  change  in  the  Federal 
Register. 

Dated:  April  8, 1987. 
)ohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  87-8368  Filed  4-14-87;  8:45  am] 
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21  CFR  Parts  510  and  558 

Animal  Drugs,  Fssds,  and  Related 
Products;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Carver 
Feed  &  Supply  Co..  Inc.  The  NADA 
provides  for  use  of  a  Type  A  article 
containing  0.8  gram  of  tylosin  per  pound 
for  making  Type  C  swine  feed.  FDA  is 
also  amending  the  regulations  to  remove 
the  firm  from  the  list  of  sponsors  of 
approved  NADA's.  In  a  notice  pubhshed 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA. 

EFFECTIVE  DATE:  April  27, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
3184. 

SUPPl£MENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  Carver  Feed  & 
Supply  Co.'s  NADA  119-145.  The  NADA 
provides  for  use  of  a  0.8-gram-per-pound 
tylosin  (as  tylosin  phosphate)  Type  A 
article  for  making  a  Type  C  swine  feed. 
This  document  removes  21  CFR 
558.625(b)(70)  that  reflects  approval  of 


the  NADA.  Additionally,  since  the  firm 
is  no  longer  sponsor  of  any  approved 
NADA's.  21  CFR  510.600(c)  (1)  and  (2) 
are  amended  to  remove  the  firm  from 
the  list  of  sponsors  of  approved 
NADA's. 

list  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sec.  512,  701(a),  52  Stat.  1055.  82 
Stat.  343-351  (21  U.S.C.  360b,  371(a));  21  CFR. 
S.IO  and  5.83. 

§S10.600    [AmwKtod] 

2.  Section  510.600    Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "Carver  Feed  &  Supply  Co..  Inc.." 
and  in  paragraph  (c)(2)  by  removing  the 
entry  for  "020966." 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  3eOb);  21  CFR  5.10  and  5.83. 

§  558.625    [AmendMl] 

4.  Section  558.625     Tylosin  is 
amended  by  removing  paragraph  (b)(70) 
and  reserving  it  for  futiu^  use. 

Dated:  April  8, 1967. 
Gerald  B.  Guest 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  87-8382  Filed  4-14-87;  8:45  am) 

MLUNQ  COOC  4160^1-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  561 

[FAP  6H5499/R8e3;  FRL-3186-6) 

Pesticide  Tolerances  for  Metalaxyl; 
Certain  Feed  Contn>odlt)es 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  rinai  ruie, 


SUMMARY:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  metalaxyl  and  its 
metabolites  in  or  on  certain  feed 
commodities.  This  regulation,  to 
establish  maximum  permissible  levels 
for  residues  of  metalaxyl  in  or  on  these 
commodities,  was  requested  in  a 
petition,  by  Ciba-Geigy  Corp.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
tolerances  for  metalaxyl  in  or  on  various 
raw  agricultural  commodities  are  also 
being  established. 

EFFECTIVE  DATE:  Effective  on  April  15. 
1987. 

ADDRESS:  Written  objections.  identiHed 
by  the  document  control  number  [FAP 
6H5499/R8831.  may  be  submitted  to  the: 
Hearing  Clerk  (A-llOJ.  Rm.  3708. 
Environmental  Protection  Agency,  Rm. 
708,  401  M  St.  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lois  A.  Rossi,  Acting  Product  Manager 
(21).  Registration  Division  (TS-767C), 
Environmental  Protection  Agency.  401  M 
St.  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Room  227.  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703- 
557-1900). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  April  30. 1986  (51  FR  16106). 
which  announced  that  Ciba-Geigy  Corp., 
Agricultural  Division.  P.O.  Box  11422. 
Greensboro,  NC  27409,  submitted  food/ 
feed  additive  petition  6H5499  to  the 
Agency  proposing  to  amend  21  CFR 
Parts  193  and  561  by  establishing 
regulations  permitting  the  combined 
residues  of  the  fungicide  metalaxyl  [N- 
(2,6-dimethylphenyl)Ar- 
(methoxyacetyl)alanine.  methyl  ester] 
and  its  metabolites  containing  the  2.6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-6-methylphenyl)-A^ 
(methoxyacetyl)  alanine,  methyl  ester, 
each  expressed  as  metalaxyl.  in  or  on 
the  commodity  dry  tomato  pomace  at 
20.0  ppm. 

Ciba-Geigy  subsequently  amended  the 
petition  (52  FR  8526.  March  18. 1987)  by 
adding  sugar  beet  molasses  at  1.0  ppm 
and  revising  the  commodity  description 
"dry  tomato  pomace"  to  read  "tomato 
pomace  (dry  and  wet)  at  20.0  ppm".  The 
Agency,  however,  inadvertently  omitted 
in  the  amending  notice  the  inclusion  in 
the  commodity  description  the  term 
"wet"  at  20.0  ppm  and  accordingly  is 
corrected  in  this  final  rule  to  read 

"tomato  pomace  (dry  and  wet) 20.0". 

No  comments  were  received  in 
response  to  the  notices  of  filing. 


The  toxicological  data  and  other 
relevant  information  submitted  in  the 
petition  are  discussed  in  a  related 
document  establishing  tolerances  in  or 
on  various  raw  agricultural  commodities 
which  appears  elsewhere  in  this  issue  of 
the  Federal  Register. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  feed  additive 
regulation  is  sought  and  it  is  concluded 
that  the  fungicide  may  safely  be  used  in 
accordance  with  the  prescribed  manner 
when  such  uses  are  in  accordance  with 
the  label  and  labeling  registered 
pursuant  to  FIFRA  as  amended  (86  Stat. 
973,  89  Slat.  751.  U.S.C.  135(a)  et  seq.). 
Therefore,  the  feed  additive  regulation  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  rule  in  the  Federal 
Register,  file  written  objections  with 
Hearing  Clerk  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  ground  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legal^  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatery  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  60&-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  feed 
additive  levels,  or  conditions  for  safe 
use  of  additives,  or  raising  such  food 
and  feed  additive  levels  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1982  (46  FR  24945). 

List  of  Subjects  in  21  CFR  Part  561 

Animal  feeds.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  6, 1987. 
Dou^s  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore  21  CFR  Part  561  is  amended 
as  follows. 

PART  561— (AMENDED] 

•'     1.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 
Asthority:  21  U.S.C.  348. 

2.  Section  561.273(a)  is  amended  by 
removing  the  entries  for  "tomato 


pomace,  dry  .  .  .  16.0"  and  "tomato 
pomace,  wet  .  .  .  5.0"  and  adding  the 
following  commodities  to  read  as 
follows: 


§561.273    Metalaxyl. 
(a)  •  *  • 


Feed! 


Parts 


Sugar  bee<  mottssas 

Tomato  pomac*  (dry  and  wet) . 


1.0 
20.0 


[FR  Doc.  87^275  Filed  4-14-87;  8:45  am] 
BILUNQ  COOe  6S60-50-M 


DEPARTMENT  OF  STATE 

22  CFR  Part  2a 

[108.860] 

Guidelines  on  Protection  of  Foreign 
Missions 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 


summary:  The  Diplomatic  Security 
Service  publishes  and  disseminates 
these  guidelines  pertaining  to  the 
management  and  disbursement  of 
congressionally  appropriated  funds 
destined  to  improve  the  security 
environment  of  Foreign  Diplomatic  and 
Consular  Missions  and  the  attendant 
Officials  resident  in  the  United  States, 
and  to  assist  state  and  local 
municipalities  through  the 
reimbursement  of  monies  to 
jurisdictions  whose  law  enforcement 
agencies  provide  "Extraordinary 
Protection"  to  the  supra  Missions  and 
Officials.  Fundamental  guidelines  are 
necessary  to  establish  an  equitable 
program  that  will:  take  into  account  the 
regional  variances  of  police  salaries: 
capabilities  and  experiences  in  the 
protective  security  aspects  of  law 
enforcement;  consider  the  concentration 
of  exile  and  ethnic  communities  that 
could  politically  impact  on  the  security 
of  certain  foreign  missions;  provide 
security  commensurate  with  the  level  of 
threat,  and  in  keeping  with  the  U.S. 
Government  commitment  to  coimter 
terrorism  and  fulfill  its  obligations  under 
international  law,  treaties  and 
conventions. 

EFFECTIVE  DATE:  May  15, 1987. 
ADDRESS:  Protective  Liaison  Division, 
Diplomatic  Security  Service,  U.S. 
Department  of  State.  Washington,  DC, 
20520. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Johnny  W.  Guy.  or  Michael  J.  Tretola, 
Protective  Liaison  Division,  (202)  673- 
3881. 

SUPPLEMENTARY  INFORMATION:  The 

Foreign  Relations  Authorization  Act  of 
1985  (Pub.  L  99-93)  sets  forth  a  program 
entitled  "Extraordinary  Protective 
Services  for  Foreign  Missions."  under 
Section  126.  Historically  the  Federal 
Government  has  relied  upon  state  and 
local  law  enforcement  authorities  to 
provide  adequate  protective  security 
measures  to  Foreign  Missions  and 
Officials  located  in  their  respective 
jurisdictions.  In  recent  years,  terrorism, 
demonstrative  activity,  and  reciprocity 
demands  from  foreign  governments  have 
increased  at  a  rate  exceeding  the 
financial  and  manpower  capabilities  of 
local  municipalities,  who  repeatedly 
sought  federal  financial  assistance  for 
services  they  deemed  were  a  federal 
responsibility  inasmuch  as  the  requests 
were  considered  beyond  normal  police 
activity  extended  to  all  persons  and 
property  within  their  jurisdictions. 
These  guidelines  attempt  to  explain  the 
program  and  the  conditions  under  which 
reimbursement  may  be  claimed  and 
approved.  Circumstances  and 
procedures  are  specified  in  a  step  by 
step  regulatory  maimer;  sources  of 
information  and  contacts  within  the 
Diplomatic  Security  Service  are 
provided;  and  definitions  of  pertinent 
language  are  explained.  This  will  insure 
that  the  program  will  be  interpreted  and 
applied  identically  in  jurisdictions 
throughout  the  U.S.  The  Department  of 
State  has  realized  for  several  years  that 
state  and  local  governments  have  been 
in  financial  difficulty  with  respect  to  the 
numerous  requests  tendered  in  behalf  of 
foreign  mission  protection.  To  this  end. 
the  Diplomatic  Security  Service  has 
worked  in  close  concert  with  our  own 
legal  advisors,  several  major  city  police 
departments,  and  numerous  committees 
and  members  of  Congress  developing  an 
equitable  reimbursement  program  to 
alleviate  much  of  the  financial  burdens 
shouldered  by  local  municipalities. 

The  Protective  Liaison  Division  did 
not  receive  any  remarks  or  comments 
with  respect  to  these  rules  published  in 
51  FR  28391  on  August  7, 1986. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  L.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  "a  substantial  economic  impact  on 
a  substantial  nimiber  of  small  entities." 

The  decision  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 


found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

List  of  Subjects  in  22  CFR  Part  2a 

Foreign  missions,  Foreign  officials. 
Security  measures. 

In  consideration  of  the  foregoing,  the 
Diplomatic  Security  Service  proposes 
that  in  Chapter  I  of  title  22,  Code  of 
Federal  Regulations  Part  2a  be  added  as 
follows. 

Dated:  March  25. 1987. 
Louis  Schwartz, 

Deputy  Assistant  Secretary  for  Diplomatic 
Security  and  Director,  Diplomatic  Security 
Service. 

PART  2a— DEPARTMENT  OF  STATE 
GUIDELINES  ON  PROTECTION  OF 
FOREIGN  MISSIONS 

Sec. 

2a.l    Purpose. 

2a. 2    Definitions. 

2a.3    Bureau  of  Diplomatic  Security 

programs. 
2a.4    Coordination  with  law  enforcement 

and  intelligence  agencies. 
2a. 5    Diplomatic  reciprocity. 
2a.6    L.ocation  of  foreign  missions. 
2a. 7    Provision  of  protective  services 

generally. 
2a.8    Requests  from  State  and  local 

governments  for  protective  assistance. 
2a.9    Provision  of  protective  services  in 

cases  of  extraordinary  protective  need. 
2a. 10    Reimbursement  for  protective  services 

provided  by  State  and  local  authorities. 
2a.ll    Special  rules  for  reimbursement. 
2a.l2    Extraordinary  protective  services  in 

cases  of  urgency. 
2a.l3    Protective  security  contract  services. 
2a. 14    Foreign  Missions  Act  determination. 
2a.l5    Supplementary  guidelines;  State  and 

local  agreements. 
2a.l6    Effective  date;  retroactive  application. 
2a.l7    Contact  for  information. 

Authority.  Title  II  of  the  State  Department 
Basic  Authorities  Act  of  1956.  added  by  the 
Foreign  Missions  Act  of  1982  (Pub.  L  97-241. 
96  Stat.  273,  282).  22  U.S.C.  4301-4313;  the 
Foreign  Relations  Authorization  Act  of  1985 
[Pub.  L  99-93.  99  Stat.  417).  22  U.S.C.  4314; 
the  Foreign  Missions  Amendments  Act  of 
1983  (Pub.  L  98-164,  97  Stat.  1017,  1044),  Title 
III.  U.S.C.  Sections  202  and  208,  as  emended 
(Pub.  L  97-4ia  96  Stat.  2089);  Executive 
Order  No.  12478,  effective  October  1, 1984; 
and  Sec.  4.  63  Stat.  Ill,  as  amended  (22 
U.S.C.  2858). 

S2a.1    Purpose. 

(a)  The  purpose  of  these  guidelines  is 
to  establish  a  program  administered  by 
the  Bureau  of  Diplomatic  Security  of  the 
Department  of  State,  under  which  the 
Department  can  review  and  promote 
coordination  between  federal,  state  and 


local  security  authorities  in  the 
protection  of  foreign  missions  in  the 
United  States,  and  can  assist  in  the 
provision  of  protective  services  for  such 
missions.  State  and  local  governments 
of  the  United  States  will  continue  to 
have  the  primary  responsibility  for  law 
enforcement  within  their  respective 
jurisdictions.  This  program  does  not 
establish  any  legal  entitlement  to 
assistance  either  for  a  foreign  mission  or 
for  any  State  or  local  government  or 
authority.  The  Bureau  of  Diplomatic 
Security  will  maximize  available  federal 
assistance  through  coordination  of 
programs  and  through  limited  federal 
financial  assistance  by  contract  or 
reimbursement  for  certain  protective 
services  in  cases  of  extraordinary 
protective  need,  to  the  extent  funds  are 
available  therefore. 

(b)  This  program  will  assist  the  United 
States  to  carry  out  its  international 
obligations  relating  to  the  protection  of 
foreign  diplomatic  and  consular  and 
international  organization  personnel 
and  premises  in  the  United  States  under 
the  Vienna  Convention  on  Diplomatic 
Relations  (23  UST  3227,  TIAS  7502),  the 
Vienna  Convention  on  Consulor 
Relations  (21  UST  77,  TIAS  6820).  the 
Convention  on  the  Prevention  and 
Punishment  of  Crimes  Against 
Internationally  Protected  Persons, 
Including  Diplomatic  Agents  (28  UST 
1975,  TIAS  8532).  the  Convention  to 
Prevent  and  Punish  Acts  of  Terrorism 
(27  UST  3949,  llhS  8413).  international 
agreements  relating  to  organizations 
such  as  the  United  Nations 
Headquarters  Agreement  (61  Stat.  3416, 
TL^S  1899  (Pub.  Law  80-357),  and  other 
applicable  multilateral  and  bilateral 
agreements  and  provisions  of 
international  law. 

(c)  The  program  will  include  the 
following — 

(1)  Foreign  Missions,  generally — 
Extraordinary  protective  services  may 
be  provided  direcUy  through  the 
Department  of  State,  or  by 
reimbursement  for  services  to  state  and 
local  governments  or  contract; 

(2)  Missions  to  International 
Organizations — ^Extraordinary 
protective  services  may  be  provided  by 
reimbursement  to  State  or  local  officials, 
to  missions  to  certain  international 
organizations,  such  as  the  United 
Nations,  under  title  3  of  the  U.S.  Code. 
202  and  208. 

(d)  The  provisions  of  these  guidelines 
may  be  applied  to  protective  assistance 
under  both  paragraph  (a)  and  (b)  of  this 
section  unless  otherwise  stated  therein 
or  separate  standards  or  criteria  are 
required  by  applicable  law. 
Supplementary  guidehnes  may  be  issued 


by  the  Department  of  State  from  time  to 
time  in  order  to  implement  these 
guidelines  in  particular  jurisdictions. 
This  part  is  authorized  by  the  Foreign 
Missions  Act  of  1982  (Pub.  L  97-241,  96 
Stat.  273,  282),  the  Foreign  Missions 
Amendments  Act  of  1983  (Pub.  L.  98- 
164).  title  3,  sees.  202  and  208  of  the  U.S. 
Code,  and  Executive  Order  No.  12478. 

§2a^    Definitions. 
For  purposes  of  these  guidelines — 

(a)  "Assistant  Secretary"  means  the 
Assistant  Secretary  of  State  for 
Diplomatic  Security. 

(b)  "Deputy  Assistant  Secretary" 
means  the  Deputy  Assistant  Secretary  of 
State  for  the  Diplomatic  Security 
Service;  any  authority  granted  the 
Deputy  Assistant  Secretary  under  these 
regulations  may  be  exercised  by  the 
Assistant  Secretary  as  appropriate. 

(c)  "Foreign  mission"  or  "foreign 
diplomatic  mission"  means; 

(1)  Any  mission  in  the  United  States 
involving  diplomatic,  consular,  or  other 
governmental  activities  of  a  foreign 
government  or  an  organization 
representing  a  territory  or  political 
entity  which  has  been  granted 
diplomatic  or  other  official  privileges 
and  immunities  under  the  laws  of  the 
United  States,  or 

(2)  Any  public  international 
organization  designated  as  such 
pursuant  to  the  International 
Organizations  Immunities  Act  (22  U.S.C. 
288-288f}  or  a  public  international 
organizational  agreement  as  an 
instrument  through  or  by  which  two  or 
more  foreign  governments  engage  in 
some  aspect  of  their  conduct  of 
international  affairs;  or 

(3)  An  official  mission  to  a  public 
international  organization,  including  any 
real  property  and  personnel  of  such  a 
mission  or  public  international 
organization. 

(d)  "Protective  service"  means  law 
enforcement  and  security  measures 
employed  to  assure  proper  functioning 
of  diplomatic  activities  and  to  prevent 
injury  or  harm  to  personnel  or  facilities 
of  foreign  missions. 

(e)  "Extraordinary  protective  need" 
means  the  existence  of  a  threat  of 
violence,  or  other  circumstance,  as 
determined  by  the  Deputy  Assistant 
Secretary  which  requires  extraordinary 
security  measures  which  significantly 
exceed  those  which  law  enforcement 
authorities  can  reasonably  be  expected 
to  take. 

(f)  "Extraordinary  protective  services" 
means  protective  services  provided  or 
authorized  In  cases  determined  under 
these  guidelines  to  constitute  an 
extraordinary  protective  need. 


(g)  "Metropolitan  area"  means  a  city, 
county,  or  other  political  subdivision  of 
a  State,  and  those  areas  related  thereto 
determined  by  the  Deputy  Assistant 
Secretary  to  constitute  a  single 
protective  area  for  purposes  of  these 
regulations. 

(h)  "State"  means  a  state  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  Guam  and  all  territories 
under  the  jurisdiction  of  the  United 
States. 

(i)  "United  States  Mission"  means  the 
official  US  government  mission  to  a 
public  international  organization,  such 
as  the  United  States  Mission  to  the 
United  Nations  ("USUN"). 

(j)  Determinations  with  respect  to  the 
meaning  and  applicability  of  terms  used 
in  the  Foreign  Missions  Act  and  under 
these  regulations  are  committed  to  the 
discretion  of  the  Secretary  of  State. 

S  2a.3    Bureau  of  Diplomatic  Security 
programs. 

(a)  The  Bureau  of  Diplomatic  Security 
will  be  responsible,  in  coordination  with 
United  States  Missions  as  appropriate, 
for  in^lementing  through  its  constituent 
field  offices  upon  request  and  subject  to 
availability  of  resources,  foreign  mission 
security  programs  including,  but  not 
limited  to: 

(1)  Assessment  of  available  federal, 
state  and  local  protective  resources  for  a 
particular  jurisdiction,  taking  into 
account  the  number  of  foreign  missions 
and  circumstances  specific  to  each 
jurisdiction; 

(2)  Assistance  in  planning  and 
coordinating  the  provision  of  protective 
security;  and 

(3)  Regulatory  functions  otherwise 
required  by  these  guidelines. 

(b)  The  Protective  Liaison  Division 
(DS/PT/PL)  will  be  the  office 
responsible  for  the  overall  coordination 
of  this  program.  Information  of  a 
potential  threat  to  a  foreign  diplomatic 
establishment  or  personnel  will  be 
received  and  evaluated  for  purposes  of 
these  guidelines  from: 

(1)  U.S.  intelligence  or  law 
eniforcement  agencies; 

(2)  State  or  local  law  enforcement 
agencies; 

(3)  Bureau  of  Diplomatic  Security 
Field  Office.  Threat  Analysis  Division 
and  Regional  Security  Offices; 

(4)  Department  of  State  country  desk 
offices  and  other  appropriate  regional 
offices.  United  States  Missions,  the 
Office  for  Counter-terrorism  and 
Emergency  Planning,  the  Office  of 
Foreign  Missions,  and  the  Bureau  of 
Intelligence  and  Research; 

(5)  Foreign  diplomatic  establishments; 
(c)  DS/PT/PL  will  evaluate  this 

infonnation  in  concert  with  the  Threat 


Analysis  Division  and  recommend  to  the 
Deputy  Assistant  Secretary  the 
appropriate  level  of  protective  coverage 
required,  to  be  reviewed  daily  or  as 
required. 

(d)  Bureau  of  Diplomatic  Security 
Field  Offices,  together  with  the 
appropriate  United  States  Mission,  will 
be  responsible  for  the  foreign  diplomatic 
establishments  in  their  area  of 
jurisdiction.  The  Field  Offices  will 
institute  necessary  procedures  and 
practices  in  regard  to  the  protection  of 
foreign  missions  and  officials.  Each 
Field  Office  will  designate  an  agent  as 
Security  Coordinator  who  will  be 
responsible  for  primary  coordination 
with  DS/PT/PL.  the  Consular 
community,  local  law  enforcement  and 
private  security  firms. 

S  2a.4    Coordination  witti  law  enforcement 
and  Intelligence  agencies. 

(a)  In  order  to  coordinate  and  allocate 
their  respective  agency  resources,  the 
Deputy  Assistant  Secretary  shall  consult 
regularly  with  federal  law  enforcement 
and  intelligence  agencies,  including  the 
Federal  Bureau  of  Investigation  and  the 
United  States  Secret  Service,  concerning 
assistance  programs  under  these 
guidelines.  Nothing  in  these  guidelines 
shall  preclude  or  limit  the  authority  of 
the  United  States  Secret  Service  to 
provide  protective  services  pursuant  to  3 
U.S.C.  202  or  18  U.S.C.  3056  at  a  level 
commensurate  with  protective 
requirements  as  determined  by  the 
Secret  Service. 

(b)  The  Deputy  Assistant  Secretary 
shall  consult  and  coordinate  with  state 
and  local  law  enforcement  agencies 
with  respect  to  such  matters  as  planning 
for  foreign  mission  protection, 
communications  coordination,  and 
federal  assistance  under  this  part. 

S  2a.5    Diplomatic  Reciprocity. 

(a)  The  Deputy  Assistant  Secretary 
shall  coordinate  any  request  by  a 
foreign  mission  or  by  a  state  or  local 
government  for  assistance  under  these 
guidelines  for  the  provision  of  protective 
services  with  the  Director  of  the  Office 
of  Foreign  Missions  of  the  Department 
of  State.  OFM  shall  review  the 
treatment  accorded  United  States 
missions  abroad,  and  make 
recommendations  with  respect  to  the 
impact  of  any  such  services  provided 
under  these  guidelines  on  reciprocity 
and  national  security  interests  of  the 
United  States. 

(b)  No  act  or  omission  by  any 
governmental  authority  under  these 
guidelines  shall  be  construed  eithei  as 
limited  or  as  establishing  in  any  way  the 
entitlement  of  any  person,  property. 
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premises,  or  mission  to  any  privileges  or 
immunities  otherwise  granted  or  denied 
under  applicable  law. 

§2a.6    Location  of  foreign  missions. 

(a)  The  Deputy  Assistant  Secretary 
shall  review  with  the  Director  of  the 
Office  of  Foreign  Missions  all  existing 
and  proposed  locations  of  foreign 
missions,  including,  but  not  limited  to 
any  notification  under  the  Foreign 
Missions  Act  to  the  Director  by  a  foreign 
mission  of  a  proposed  acquisition, 
modification  or  use  of  real  property.  In 
coordination  with  a  United  States 
mission  to  an  international  organization, 
as  appropriate,  and  with  local 
authorities  in  all  cases,  this  review  shall 
cover  security  factors  related  to  such 
locations,  such  as  the  availability  of 
local  resources  with  respect  to 
particular  locations,  and  whether  such 
location  might  preclude  adequate 
protection,  or  could  result  in  excessive 
requests  for  assistance  in  providing 
protective  services  under  these 
guidelines. 

(b)  The  Deputy  Assistant  Secretary 
shall  in  appropriate  cases  recommend  to 
the  Director  of  the  Office  of  Foreign 
Missions  that  a  proposed  acquisition  or 
existing  use  by  a  foreign  mission  be 
dispproved,  or  conditions  be  attached 
thereto  under  authority  of  the  Foreign 
Missions  Act  (22  U.S.C.  4304  and  4305) 
to  facilitate  the  rendering  of  appropriate 
protection. 

§  2B.7    Provision  of  protective  services 
generalty. 

State  and  local  governments  of  the 
United  States  have  as  a  part  of  their 
normal  law  enforcement  functions  the 
responsiblity  to  provide  security  to 
persons  or  property  within  their 
jurisdictions,  to  include  foreign 
missions.  Federal  assistance  intended  to 
supplement  state  and  local  protective 
services  shall  be  in  accordance  with 
these  guidelines  or  otherwise  as 
authorized  by  law. 

§  28.8    Requests  from  State  and  local 
governments  for  protective  assistance. 
(a)  In  cases  where  a  State  or  local 
authority  or  foreign  mission  beheves 
that  an  extraordinary  protective  need 
exists,  it  may  request  assistance  from 
the  Department  of  State  in  providing 
protective  services.  The  Bureau  of 
Diplomatic  Security  may  request  that 
protective  services  be  provided. 
Requests  shall  be  made  to  the  Deputy 
Assistant  Secretary  (Diplomatic 
Security),  Department  of  State, 
Washington,  DC  20520  directly  or 
through  designated  Bureau  of 
Diplomatic  Security  Field  Offices,  or 
through  a  United  States  Mission  if 
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appropriate.  A  request  under  this 
paragraph,  except  as  provided  in  S  2a.l2 
of  these  guidelines  shall: 

(1)  Be  preceded  by  consultation 
between  State  or  local  authorities  and 
the  appropriate  Bureau  of  Diplomatic 
Security  Field  Office,  as  well  as  the 
United  States  Mission,  as  appropriate; 

(2)  If  related  to  a  scheduled  event  or 
visit,  be  submitted  in  advance  of  the 
anticipated  extraordinary  protective 
need; 

(3)  Contain  sufficient  detail  to  allow 
the  Deputy  Assistant  Secretary  to  make 
an  informed  determination  of 
extraordinary  protective  need,  including: 
the  location  of  the  foreign  mi88ion(s)  or 
activities,  together  with  any  secondary 
locations  involved;  a  description  of  the 
circumstances  believed  to  give  rise  to 
the  extraordinary  protective  need, 
including,  in  the  case  of  a  diplomatic 
visit,  the  name  and  title  of  the  visting 
foreign  official  or  dignitary,  the 
temporary  domicile(s)  of  the  visiting 
offical  or  dignitary,  and  anticipated 
schedule  in  the  United  States; 

(4)  If  from  a  state  or  local  agency, 
include  a  detailed  estimate  of  the 
resources  required  to  provide  protective 
services  commensurate  with 
extraordinary  protective  need  (including 
approximate  number  of  personnel  by 
grade  or  rank,  service,  equipment  and 
facilities),  and  an  estimate  of  the  cost  of 
such  resources;  and 

(5)  Be  accompanied  by  a  security 
review  by  the  appropriate  Bureau  of 
Diplomatic  Security  Field  Office  or  by 
the  United  States  Mission  to  an 
international  organization. 

(b)  In  all  cases  involving  requests  for 
assistance  in  providing  extraordinary 
protective  services,  except  for  as 
provided  in  S  2a.l3,  the  Deputy 
Assistant  Secretary,  in  consultation  with 
the  United  States  Mission  where 
appropriate,  shall  determine  whether, 
for  purposes  of  these  guidelines, 
assistance  may  be  considered  for 
protective  services,  and  whether  such 
assistance  may  include  direct 
deployment  of  Bureau  of  Diplomatic 
Security  personnel,  contract  security 
assistance  or  reimbursement  to  state 
and  local  authorities.  An  analysis  of 
security  factors  shall  take  into  account 
potential  or  actual  violence  or 
interruption  of  diplomatic  activities 
including,  but  not  limited  to  specific 
events  or  patterns  or  activity 
involving — 

(1)  Confrontations  between 
nationalist  or  other  groups, 

(2)  Threats  or  acts  of  violence  by 
terrorist  or  other  groups, 

(3)  A  specific  diplomatic  or 
international  occurrence. 


(4)  Demonstrations  or  efforts  to 
impede  the  conduct  of  normal 
diplomatic  activities, 

(5)  The  impact  of  security  efforts  in 
the  United  States  upon  security 
measures  and  safety  of  missions  and 
personnel  of  the  U.S.  Government 
abroad,  or 

(6)  Other  circumstances  which 
prevent  proper  conduct  of  foreign 
mission  activities. 

Security  analysis  under  these  guidelines 
may  be  coordinated,  within  the 
Department  of  State,  with  the  Director 
of  the  Office  of  Foreign  Missions,  the 
Director  of  the  Office  of  Counter- 
terrorism  and  Emergency  Planning,  and 
the  Director  of  Bureau  of  Intelligence 
and  Research. 

S  2a.9    Provision  of  protective  services  m 
cases  of  extraordinary  protective  need. 

In  cases  determined  under  these 
guidelines  to  constitute  an  extraordinary 
protective  need: 

(a)  The  Deputy  Assistant  Secretary 
shall  determine  whether  security 
personnel  of  the  Department  of  State 
may  be  deployed; 

(b)  If  this  is  not  feasible,  the  Deputy 
Assistant  Secretary,  through  the  Bureau 
of  Diplomatic  Security  Field  Offices,  or  a 
United  States  Mission,  as  appropriate 
has  the  delegated  authority  to  request 
the  assistance  of  other  Federal  law 
enforcement  authorities  in  the  provision 
of  protective  services; 

(c)  If  Federal  law  enforcement 
authorities  are  unable  to  provide 
assistance  as  requested,  the  Deputy 
Assistant  Secretary  or  the  designated 
representative  of  a  United  States 
Mission,  in  cases  involving  the 
metropolitan  area  of  that  mission  or 
facilities  related  to  United  Nations 
missions,  are  authorized: 

(1)  To  request  state  and  local  law 
enforcement  authorities  to  provide  the 
necessary  protective  services,  or 

(2)  To  obtain  such  services  by 
contract  with  protective  security 
organizations,  in  accordance  with 
procedures  issued  by  and  subject  to  the 
approval  of  the  Deputy  Assistant 
Secretary. 

§  2a.  1 0    Reimbursement  for  protective 
services  provided  by  State  or  locsl 
auttwdtles. 

(a)  The  Deputy  Assistant  Secretary,  in 
accordance  with  procedures  set  forth  in 
these  guidelines  may,  to  the  extent  funds 
are  available  therefor,  authorize 
reimbursement  for  reasonable  direct 
expenses  specifically  incurred  for  the 
provision  of  extraordinary  protective 
services  incurred  by  State  or  local 
authorities  under  this  section. 
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IDJ  Ao  paymeni  or  reimbursement 
shall  be  directed  to  be  paid  by  the 
Deputy  Assistant  Secretary  pursuant  to 
this  section  unless  the  specific  type  or 
scope  of  protective  service  has  been 
requested  in  accordance  with  these 
guidelines;  services  may  be  provided 
under  an  interim  cost  estimate  subject  to 
such  conditions  as  may  be  required  by 
the  Deputy  Assistant  Secretary  for  post- 
performance  cost  determinations. 

(c)  No  payment  or  reimbursement 
shall  be  directed  to  be  paid  by  the 
Deputy  Assistant  Secretary  for  that 
portion  of  protective  services  which  are 
routine  and  were  or  could  otherwise 
have  been  made  available  under  the 
protective  service  standard  of  the 
jurisdiction. 

(d)  Direct  overhead  and 
administrative  costs  associated  with  an 
extraordinary  protective  service  may  be 
reimbursable  on  the  basis  of  pre- 
performance  negotiated  rates,  or  interim 
rates  subject  to  audit  and 
redetermination  by  the  Deputy  Assistant 
Secretary. 

(e)  The  provider  of  service  or 
government  agency  to  whom 
reimbursement  is  provided  shall  retain 
all  documents  and  reimbursement  or 
payment,  for  inspection  or  audit  by 
representatives  of  the  Department  of 
Slate  or  of  the  Comptroller  General. 

§  2a.  1 1    Special  rules  tor  reimbursement 

Limited  funds  are  made  available  to 
the  Department  of  State  for  partial 
reimbursement  to  state  or  local 
government  under  two  statutory 
programs,  each  of  which  contains 
separate  criteria: 

(a)  Foreign  Missions,  generally — 
Assistance  for  extraordinary  protective 
services  may  be  provided  by 
reimbursement,  subject  to  the  following 
limitations  set  forth  in  the  Foreign 
Relations  Authorization  Act  of  1985 
(Public  Law  99-93]  as  amended: 

Any  agreement  with  a  State  or  local 
authority  for  the  provision  of  protective 
services  under  this  section  shall  be  for  a 
period  of  not  to  exceed  ninety  days  in  any 
calendar  year,  but  such  agreements  may  be 
renewed  after  review  by  the  Deputy 
Assistant  Secretary. 

Of  the  funds  made  available  for  obligation 
under  this  section  in  any  fiscal  year — 

(1)  not  more  than  20  percent  may  be 
obligated  for  protective  services  within  any 
single  State  during  that  year  except  as 
othenvise  provided  by  law;  and 

(2)  not  less  than  15  percent,  except  as 
otherwise  provided  by  law.  shall  be  retained 
as  a  reserve  for  protective  services  provided 
directly  by  the  Deputy  Assistant  Secretary  or 
for  expenditures  in  local  jurisdictions  not 
otherwise  covered  by  an  agreement  for 
protective  services  under  this  section. 

The  limitations  on  funds  available  for 
obligation  in  this  subsection  shall  not  apply 


to  unobligated  funds  during  the  final  quarter 
of  any  Tiscal  year. 

(b)  Missions  to  International 
Organizations — Assistance. 
Extraordinary  protective  services 
related  to  certain  international 
organizations,  such  as  the  United 
Nations,  may  be  provided  by 
reimbursement  under  title  3  of  the  U.S. 
Code,  Sections  202,  208. 

(c)  Reimbursements  thereimder  are 
subjject  to  the  following  limitations 
(Note:  Funds  available  under  paragraph 
(a)  of  this  section  may  be  used  for 
missions  qualifying  under  this 
subiection): 

(15  The  foreign  missions  to  which  the 
protective  services  are  provided  must  be 
located  in  a  metropolitan  area  (other 
than  the  District  of  Columbia)  where 
there  are  located  twenty  or  more  such 
missions  headed  by  full-time  officers; 

[2]  The  effected  metropolitan  area 
must  request  such  reimbursement;  and 

(3)  The  extraordinary  protective  need 
must  arise  in  association  with  a  visit  to 
or  occur  at  a  permanent  mission  to  an 
international  organization  of  which  the 
United  States  is  a  member  or  an 
observer  mission  invited  to  participate 
in  tfie  woric  of  such  an  organization. 

§  2a.  1 2    Extraordinary  protecthw  aervices 
in  caaea  of  urgency. 

In  cases  of  urgency,  notwithstanding 
the  requirements  of  5§  2a.8  through 
2a.l0  of  these  guidelines  (but  within 
applicable  statutory  limitations).  Bureau 
of  Diplomatic  Security  Field  Offices  and 
United  States  Missions,  under  guidelines 
issued  by  the  Deputy  Assistant 
Secretary  with  the  concurrence  of  the 
Procurement  Executive,  including,  as 
appropriate,  limited  field  delegations  of 
authority,  may  in  cases  of  urgency 
approve  the  provision  of  extraordinary 
protective  services  in  accordance  with 
general  cost  guidelines,  if  any. 
applicable  to  the  particular  jurisdiction, 
or  subject  to  post-performance  cost 
a^-eement.  Provision  of  extraordinary 
protective  services  under  this  section 
shall  require  a  review  of  continuing 
need  and  shall  not  exceed  thirty  (30  ) 
days  after  initiation  thereof. 

§  2a.  1 3    Protective  aecurlty  contract 
aarvicea. 

(a)  In  cases  where  the  Deputy 
Assistant  Secretary  determines  that 
extraordinary  security  services  may  not 
be  appropriately  implemented  because 
of  federal,  state  or  local  law 
enforcement  resource  limitations  or 
other  restrictions,  necessary  protective 
services  may  be  obtained  by  contract 
with  private  security  firms  or  providers 
of  such  services.  In  carrying  out  the 
purposes  of  this  section,  the  Deputy 


Assistant  Secretary  is  authorized  to 
proceed  to  utilize  the  procurement 
authorities  conferred  upon  the  Secretary 
by  section  208(d)  of  the  Foreign 
Missions  Act.  in  addition  to  such 
authority  for  obtaining  contract  services 
as  may  be  available  to  the  Department 
of  State. 

(b)  The  need  for  contract  security 
services  should  be  considered  in  cases 
where  an  extraordinary  protective  need 
arises  in  more  than  one  jurisdiction, 
under  circumstances  where,  for  a 
particular  mission  the  provision  of 
protective  services  may  be  adversely 
affected  because  of  state  or  local 
jurisdictional  limitations. 

(c)  The  Department  Procurement 
Executive  shall  provide,  for  purposes  of 
this  section,  a  pre-qualification 
procedure,  including  appropriate  pre- 
award  security  clearance  requirements 
for  firms  or  security  provider  interested 
in  pre-qualification.  Awards  for  services 
under  this  section  may  be  limited  to  pre- 
qualification  bidders  for  reasons  of  time 
of  performance,  or  otherwise  as 
authorized  by  section  208(d)  of  the 
Foreign  Missions  Act. 

§  2a.14    Foreign  Misaiona  Act 
determination. 

Promulgation  of  these  guidelines,  and 
the  issuance  of  supplementary 
guidelines  under  S  2a.l5  and 
implementing  instructions  where 
required,  are  determined  hereby  to 
constitute  regulations  or  instructions 
pursuant  to  section  208(b)  of  the  Foreign 
Missions  Act  (22  USC  4308(b)).  and 
persons  acting  in  compHance  therewith 
are  entitled  to  assert  that  section  in 
accordance  with  its  term.  This  §  2a.l4 
shall  be  applicable,  but  shall  not  be 
limited  to.  authorized  acts  or  omissions 
of  law  enforcement  and  security 
personnel  in  jurisdictions  outside  those 
in  which  they  are  otherwise  authorized 
to  perform  official  functions,  subject  to 
federal  law  enforcement  standards 
applicable  to  such  acts  or  omissions,  or 
in  the  absence  of  such  standards,  to  the 
standards  otherwise  applicable  in  the 
jurisdictions  involved. 

§  2a.  1 5    Supplementary  guldelinea;  State 
and  local  agreements 

(a)  The  Deputy  Assistant  Secretary 
may  from  time  to  lime  issue,  or 
authorize  the  issuance  by  designated 
Bureau  of  Diplomatic  Security  Field 
Offices  or  United  States  Missions, 
supplementary  guidelines  implementing 
these  guidelines  and  applicable  to 
particular  jurisdictions  or  to  particular 
categories  of  protective  security  within 
such  jurisdictions. 
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(b)  The  Deputy  Assistant  Secretary 
may  enter  into  agreements  with  state 
and  local  authorities  for  the  provision  of 
protective  services  under  these 
guidelines.  Any  such  agreement  shall  be 
for  a  period  of  not  to  exceed  ninety  days 
in  any  calendar  year,  but  may  be 
renewed  after  review  by  the  Deputy 
Assistant  Secretary. 

§  2a.16    Implementation  date;  retroactive 
application. 

These  guidelines  were  implemented 
as  of  the  date  of  issuance,  (original  draft 
September  26, 1985).  The  provisions  of 
these  guidelines  with  respect  to 
reimbursement  may  be  applied 
retroactively  to  protective  services, 
subject  to  qualification  under  the  terms 
herein  and  ratification  by  the  Deputy 
Assistant  Secretary  for  the  Diplomatic 
Security  Service,  on  and  after  October  1, 
1984. 

§  2a.  1 7    Contact  for  information. 

Requests  for  protective  security 
assistance  or  for  reimbursement  in  cases 
determined  to  constitute  an 
extraordinary  need  may  be  forwarded  to 
the  Bureau  of  Diplomatic  Security, 
Protective  Liaison  Division  (DS/PT/ 
PL) — Room  2435,  Department  of  State, 
Washington,  D.C.  20520,  or  through 
Department  of  State  Field  Offices  of  the 
Bureau  of  Diplomatic  Security  or  the 
appropriate  United  States  Mission  to  an 
international  organization. 

(a)  State  Department,  Bureau  of 
Diplomatic  Security,  Protective  Liaison 
Division  (DS/PT/PL)  (202)— 673-3881. 

(b)  After  regular  business  hours,  all 
inquiries  shall  be  made  to  the 
Coordination  Center  of  the  Bureau  of 
Diplomatic  Security,  Department  of 
State:  The  Coordination  Center  operates 
on  a  24-hour  basis  (647-2412). 

(c)  Office  of  Foreign  Missions  (202) 
647-3416. 

(d)  Bureau  of  Diplomatic  Security 
Field  Offices: 

Boston,  Mass  02203.  John  F.  Kennedy  Bldg., 

Government  Center.  Room  405C  (617)  223- 

2753 
Chicago.  Ill  60604.  Dirksen  Federal  Bldg.,  219 

S.  Dearborn  Street,  Suite  1378,  (312)  353- 

6163 
Dallas.  Texas  75242,  Federal  Bldg.  Room  70- 

44,  110  Commerce  Street.  (214)  767-0702 
lx)8  Angeles,  California  90012,  Federal  Bldg.. 

300  N.  L.08  Angeles  Street,  Room  8120.  (213) 

688-3290 
Miami.  Florida  33130.  Federal  Bldg.,  51  SW 

First  Avenue,  Room  1627,  (305)  538-5781 
New  York,  NY  10278,  26  Federal  Plaza.  Suite 

3409,  (212)  264-1292 
Philadelphia.  Pennsylvania  19106,  Mail  Bldg., 
~     3?.o  Chestnut  Street,  Room  512,  (215)  597- 

7435 
San  Francisco,  California  94102.  Federal 

Bldg..  450  Golden  Gate  Avenue.  Room 

13347,  (415)  556-5097 


(e)  U.S.  Mission  to  the  United  Nations 
(USUN)  Host  Country  Section  (212)  41S- 
4131.  After  regular  business  hours,  all 
inquiries  should  be  made  to  the 
Communications  Section  of  the  U.S. 
Mission  to  the  United  Nations.  This 
Section  operates  on  a  24-hour  basis  (212) 
415-4444. 

(FR  Doc.  87-8350  Filed  4-14-67;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  15 

[Docket  No.  R-87-1330;  FR-2273] 

Testimony,  Production  and  Disclosure 
of  Material  or  Information  by  HUD 
Employees 

agency:  Office  of  the  Secretary.  HUD. 
action:  Final  rule. 

summary:  The  Secretary  is  amending 
HUB'S  regulations  governing  the 
production  and  disclosure  of  material  or 
information  by  HUD  employees  by 
adding  a  new  subpart  governing 
testimony  by  employees  in  response  to 
subpoenas  or  other  official  demands, 
and  by  making  several  definitional, 
conforming  and  related  changes  to 
effectuate  this  addition.  The  Secretary  is 
also  amending  the  current  regulations  to 
eliminate  the  requirement  that  former 
employees  who  are  served  with 
subpoenas  or  other  official  demands 
obtain  the  Secretary's  approval  before 
responding  thereto.  The  purpose  of  these 
amendments  is  to  address  explicitly  the 
terms  on  which  employees  may  produce 
information  and  to  eliminate 
unnecessary  regulation  of  former 
employees. 

EFFECTIVE  DATE:  May  20. 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Carolyn  Lieberman,  Deputy  General 
Counsel  (Operations),  Room  10216,  (202) 
755-7250,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410.  (This  is  not 
a  toll-free  number.) 

8UPf>LEMENTARY  INFORMATION:  24  CFR 
Part  15  contains  HUD's  rules  for  the 
disclosure  of  information  and 
production  of  any  material  in  its 
possession  or  acquired  by  an  employee 
or  former  employee  as  a  part  of  the 
performance  of  the  employee's  official 
duties  or  because  of  his  or  her  official 
status.  The  current  rule  prohibits  such 
disclosure  or  production,  "in  response  to 
a  demand  of  a  court  or  other  authority," 
without  the  prior  approval  of  the 


Secretary.  24  CFR  15.72  (1986).  However, 
the  current  rule  does  not  explicitly 
address  the  terms  on  which  HUD 
employees  may  testify.  This  final  rule 
fills  that  gap  by  describing  the  situations 
in  which  the  Secretary  will  permit  the 
testimony  of  HUD  employees  in  judicial, 
quasi-judicial,  and  legislative 
proceedings  concerning  information 
acquired  as  part  of  the  performance  of 
their  official  duties  or  because  of  their 
o^icial  status.  In  addition,  this  rule 
prohibits,  subject  to  waiver  by  the 
Secretary,  any  employee  from  being 
called,  by  any  party  other  than  the 
United  States,  as  an  expert  or  opinion 
witness  as  to  matters  related  to  the 
employee's  duties  or  the  functions  of  the 
Department,  including  the  meaning  of 
departmental  documents.  This  rule  also 
eliminates  the  requirement  that  former 
employees  who  are  served  with 
subpoenas  or  other  official  demands 
obtain  the  Secretary's  approval  before 
responding.  The  Government  favors 
eliminating  further  regulation  where  it  is 
not  necessary,  and  since  the  conduct  of 
former  employees  is  already  regulated 
by  the  Standards  of  Conduct  regulations 
in  24  CFR  Part  O,  and  HUD  has 
determined  that  there  is  no  convincing 
reason  to  continue  covering  them  in  Part 
15,  deregulation  is  appropriate  in  this 
case. 

Private  parties  have  increasingly  been 
requesting  or  subpoenaing  HUD  officials 
to  provide  written  information  or  to 
testify  in  litigation  in  which  they  are 
involved.  The  current  regulations  do  not 
provide  sufficient  guidance  to  HUD 
employees  as  to  how  they  are  to 
respond  to  such  requests  or  demands. 
This  rule  is  designed  to  clarify  this 
situation  and  thereby  avoid  needless 
confusion  and  strain  on  HUD 
employees,  as  well  as  to  clarify  for 
private  parties  the  terms  on  which  HUD 
employees  may  be  made  available  to 
testify.  The  restrictions  on  HUD 
employees'  testimony  provided  for  in 
this  rule  are  necessary  to  conserve  the 
time  of  employees  for  conducting  official 
business,  to  minimize  the  possibility  of 
involving  the  Department  in 
controversial  issues  that  are  not  related 
to  its  mission  and  to  reduce  the 
possibility  that  departmental  policy  will 
be  misrepresented.  The  rule  does  not 
apply  to  any  legal  proceeding  in  which 
an  employee  would  testify,  while  on 
leave  status,  as  to  opinions  or  facts  that 
are  in  no  way  related  to  the  duties  the 
employee  performs  for,  or  to  the 
functions  of,  the  Department. 

This  rule  provides  for  the  Secretary's 
written  waiver  of  any  policy  or 
procedure  prescribed  in  the  rule  where 
necessary  to  prevent  a  miscarriage  of 
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justice,  to  promote  a  si^iniricant  interest 
of  the  Department,  or  for  other  good 
cause. 

Use  of  Final  Rule 

The  subject  matter  of  this  revision 
involves  the  agency's  internal  practices 
and  procedures  and  is  therefore  exempt 
from  the  notice  and  public  comment 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  and  24  CFR  Part  10.  Accordingly, 
this  revision  is  being  made  by  means  of 
a  Hnal  rule. 

Finding  and  CertificatioDS 

This  rule  is  not  subject  to 
environmental  review  under  the 
Department's  procedures  set  out  in  24 
CFR  Part  50,  implementing  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  Under 
24  CFR  50.20(k).  internal  administrative 
procedures  are  categorically  excluded 
from  NEPA  requirements. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
(l){b)  of  Executive  Order  12291  on 
Federal  Regulation,  issued  by  the 
President  on  February  17, 1961.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  its  effect  is  limited  to  details  of 
agency  procedure. 

This  rule  was  listed  on  the 
Department's  Semi-Annual  Agenda  of 
Regulations  published  on  October  27, 
1986  (51  FR  38424)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

This  rule  does  not  affect  any  program 
included  in  the  Catalogue  of  Federal 
Domsstic  Assistance  Programs. 

List  of  Subjects  in  24  CFR  Part  15 

Classified  information.  Freedom  of 
information.  Testimony,  Production  and 
disclosure  of  material  or  information  by 
HUD  employees. 

PART  15— (AMENDED] 

Accordingly,  the  Department  amends 
24  CFR  Part  15  as  follows: 


1.  The  authority  citation  for  Part  15  is 
revised  to  read  as  follows: 

Autbority:  5  U.S.C  301:  Freedom  of 
Information  Act  5  U.S.C  552;  and  sea  7(d), 
Department  of  Housing  and  Urban 
Developmenl  Act  42  U.S.C  3535(d). 

2.  The  Part  heading  for  24  CFR  Part  15 
is  revised  to  read  as  follows: 

PART  15— TESTIMONY,  PRODUCTION 
AND  DISCLOSURE  OF  MATERIAL  OR 
INFORMATION  BY  HUD  EMPLOYEES 

§  15-1    [Amended] 

3.  Section  15.1  is  amended  by  adding 
paragraphs  (g),  (h)  and  (i)  to  read  as 
follows: 

(g)  "Legal  proceeding"  includes  any 
proceeding  before  a  court  of  law  or 
other  authority,  i.e.,  administrative 
boatd  or  commission,  hearing  officer, 
arbitrator  or  other  body  conducting  a 
quasi-judicial  or  legislative  proceeding. 

(hj  "Legal  proceeding  in  which  the 
United  States  is  a  party"  means  any 
legal  proceeding  including  as  a  named 
party  the  United  States,  the  Department 
of  Housing  and  Urban  Development,  or 
any  other  Federal  executive  or 
administrative  agency  or  department,  or 
any  official  thereof  in  his  official 
capacity. 

(i)  "Legal  proceeding  among  private 
litigants"  means  any  legal  proceeding  in 
which  the  United  States  is  not  a  party. 

4.  Section  15.2  is  revised  to  read  as 
follows: 

S  15.2    Purpose  and  appDcabflity. 

(a)  This  part  contains  the  regulations 
of  the  Department  implementing  5  U.S.C. 
552  and  prescribing  the  Department's 
policies  and  procedures  with  respect  to 
testimony  of  its  employees  as  witnesses 
in  l^gal  proceedings.  It  informs  the 
public  about  where  and  how  the 
Department's  records  and  information 
may  be  obtained  from  its  organizational 
units  as  defined  in  S  15.1(d),  and  about 
the  Department's  policy  concerning 
allowing  its  employees  to  testify  in  legal 
proceedings. 

(b)  All  subparts  of  Part  15,  other  than 
Subpart  L  apply  to  all  organizational 
units,  except  that  their  applicability  to 
the  Office  of  Inspector  General  is 
subject  to  the  provisions  of  Parts  2002 
and  2004  of  this  title,  and  their 
applicability  to  the  Office  of  Interstate 
Land  Sales  Registration  is  subject  to  the 
provisions  of  5  1700.30  of  this  title. 
Subpart  I  applies  to  all  organizational 
units  other  than  the  Office  of  Inspector 
General. 

S.  Section  15.72  is  revised  to  read  as 
follows: 


9  15.72  Production  or  disclosure 
proftlbfted  unless  approved  by  tt>a 
Secretary. 

(a)  Any  demand  of  a  court  or  other 
authority  or  any  request  to  an  employee 
of  the  Department  to  produce  any 
material  contained  in  the  files  of  the 
Department,  or  to  disclose  any 
information  relating  to  material 
contained  in  the  files  of  the  Department, 
or  to  disclose  any  information  or 
produce  any  material  acquired  as  a  part 
of  the  performance  of  the  employee's 
official  duties  or  because  of  the 
employee's  official  status  for  use  in  a 
legal  proceeding,  shall  state  with 
particularity  the  material  sought  to  be 
obtained  or  the  information  sought  to  be 
disclosed. 

(b)  No  employee  of  the  Department 
shall  comply  with  any  such  demand  or 
request  without  the  prior  approval  of  the 
Secretary. 

(c)  In  determining  whether  to  grant 
approval  for  an  employee  of  the 
Department  to  testify  in  a  legal 
proceeding,  the  Secretary  shall  follow 
the  standards  set  forth  in  Subpart  L 

(d)  Where  the  demand  or  request 
seeks  only  the  production  of  documents, 
the  Department's  procedure  for 
authentricating  documents  by  a  keeper 
of  the  records  shall  be  the  Department's 
method  for  response.  That 
authentication  shall  be  evidence  that  the 
documents  are  true  copies  of  documents 
in  the  Department's  files. 

6.  Section  15.73  is  revised  to  read  as 
follows: 

§  15.73    Procedure  in  the  event  of  a 
demand  for  production  or  disclosure. 

(a)  Whenever  a  demand  is  made  upon 
an  employee  of  the  Department  for  the 
production  of  material  or  the  disclosure 
of  information  described  in  S  15.71,  the 
employee  shall  immediately  notify  the 
Secretary  and  either  the  General 
Counsel  or  the  appropriate  Regional 
Counsel.  The  "appropriate  Regional 
Counsef  shall  mean  the  Regional 
Counsel  for  the  Regional  Office  having 
delegated  authority  over  the  project  or 
activity  with  respect  to  which  the 
information  is  sought.  If  possible,  the 
Secretary  shall  be  notified  before  the 
employee  concerned  replies  to  or 
appears  before  the  court  or  other 
authority. 

(b)  If  response  to  the  demand  is 
required  before  the  instructions  from  the 
Secretary  are  received,  the  U.S. 
Attorney  or  such  other  attorney  as  may 
be  designated  for  the  purpose,  will 
appear  with  the  employee  of  the 
Department  upon  whom  the  demand  has 
been  made,  and  will  furnish  the  court  or 
other  authority  with  a  copy  of  the 
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regulations  contained  in  this  subpart 
and  inform  the  court  or  other  authority 
that  the  demand  has  been  or  is  being,  as 
the  case  may  be,  referred  for  prompt 
consideration  of  the  Secretary.  The 
court  or  other  authority  shall  be 
requested  respectfully  to  stay  the 
demand  pending  receipt  of  the  requested 
instructions  from  the  Secretary. 

7.  Section  15.74  is  revised  to  read  as 
follows: 

S  15.74    Procedure  In  ttw  event  of  an 
adverse  ruling. 

If  the  court  or  other  authority  declines 
to  stay  the  effect  of  the  demand  in 
response  to  a  request  made  in 
accordance  with  S  15.73(b)  pending 
receipt  of  instructions  from  the 
Secretary,  or  if  the  court  or  other 
authority  rules  that  the  demand  must  be 
complied  with  irrespective  of  the 
instructions  from  the  Secretary  not  to 
produce  the  material  or  disclose  the 
information  sought,  the  employee  upon 
whom  the  demano  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand  [United  States  ex  rel.  Toughy  v. 
Ragen.  340  U.S.  462). 

Subpart  I  [Redesignated  as  Subpart  J] 

8.  Subpart  I  of  Part  15  is  redesignated 
as  Subpart  J,  §  15.81  is  redesignated  as 

S  15.91.  and  a  new  Subpart  I  is  added,  to 
read  as  follows: 

S15JI1    [Redesignated  aa§  15.91] 

Subpart  I— [Added] 

Subpart  I— Testimony  of  Employees  of  tt>e 
Department  In  Legal  Proceedings 

Sec. 

15.81  Purpose. 

15.82  Testimony  in  proceedings  in  which  the 
United  States  is  a  party. 

15.83  Legal  proceedings  among  private 
litigants:  general  rule. 

15.84  Legal  proceedings  among  private 
htigants;  subpoenas. 

15.85  Legal  proceedings  among  private 
litigants;  expert  or  opinion  testimony. 

15.86  Waiver. 

Subpart  I— Testimony  of  Employees  of 
ttie  Department  in  Legal  Proceedings 

§  15JI1    Purpose. 

(a)  This  subpart  prescribes  the 
policies  and  procedures  of  the 
Department  with  respect  to  testimony  of 
its  employees  as  witnesses  in  legal 
proceedings  with  respect  to  material 
contained  in  the  files  of  the  Department 
or  information  learned  as  part  of  the 
performance  of  the  their  official  duties 
or  because  of  their  o^icial  status. 

(b)  For  purposes  of  this  subpart,  the 
term  "employee  of  the  Department" 
includes  officers  and  employee  of  the 
United  States  appointed  by.  or  subject 


to  the  supervision  of,  the  Secretary,  but 
does  not  include  officers  and  employees 
covered  by  Part  2004  of  this  title. 

§  1 5.82    Testimony  In  proceedings  In  wtiich 
ttie  United  States  is  a  party. 

(a)  In  any  legal  proceeding  in  which 
the  United  States  is  a  party,  an 
employee  of  the  Department  may  not  be 
called  to  testify  as  an  expert  or  opinion 
witness  by  any  party  other  than  the 
United  States,  but  may  be  called  by  such 
non-federal  party  to  testify  as  to  facts. 

(b)  Whenever,  in  any  legal  proceeding 
in  which  the  United  States  is  a  party,  the 
attorney  in  charge  of  presenting  the  case 
for  the  United  States  requests  it.  the 
Secretary  shall  arrange  for  an  employee 
of  the  Department  to  testify  as  a  witness 
for  the  United  States. 

§  1 533    Legal  proceedings  among  private 
litigants;  general  rule. 

In  any  legal  proceeding  exclusively 
among  private  litigants,  no  employee  of 
the  Department  may  testify  as  an  expert 
or  opinion  witness  as  to  any  matter 
related  to  his  or  her  duties  or  the 
functions  of  the  Department  including 
the  meaning  of  Departmental 
documents. 

S  15J4    l.egai  proceedings  anoong  private 
litigants;  sutipoenas. 

Whenever,  in  a  legal  proceeding 
exclusively  among  private  litigants,  an 
employee  of  the  Department  is  served 
with  a  subpoena  or  is  requested  to 
testify,  the  procedures  set  forth  in 
S§  15.72-15.74  shall  be  applicable. 

S  15.85    Legal  proceedings  among  private 
Uttgants;  expert  or  opinion  testimony. 

If.  while  testifying  in  a  legal 
proceeding  exclusively  among  private 
litigants,  an  employee  of  the  Department 
is  asked  for  expert  or  opinion  testimony, 
the  employee  shall  decline  to  answer  on 
the  grounds  that  he  or  she  is  forbidden 
to  do  so  by  this  part. 

§15.86    Waiver. 

The  Secretary  may  grant,  in  writing,  a 
waiver  of  any  policy  or  procedure 
prescribed  by  this  subpart  where 
waiver  is  necessary  to  prevent  a 
miscarriage  of  justice,  to  promote  a 
significant  interest  of  the  Department  or 
for  other  good  cause. 

Dated:  April  1. 1987. 
Samuel  R.  Rerce,  Jr., 
Secretary. 

[FR  Doc.  87-8402  Filed  4-14-87;  8:45  am) 
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OEPARTIMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Parts  1  and  602 

(TJ).  8136] 

income  Tax;  Applications  for 
Exemption  From  Self-Employment 
Taxes  for  Ministers,  Certain  Members 
of  Religious  Orders,  and  Ciiristian 
Science  Practitioners 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  provides 
temporary  regulations  relating  to 
applications  for  exemption  from  self- 
employment  taxes  filed  by  ministers, 
members  of  a  religious  order  who  are 
not  under  a  vow  of  poverty,  and 
Christian  Science  practitioners.  The  text 
of  the  temporary  regulations  set  forth  in 
this  document  also  serves  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
Section  of  this  issue  of  the  Federal 
Register.  The  temporary  regulations 
reflect  changes  to  the  applicable  tax  law 
made  by  section  1704(a)  of  the  Tax 
Reform  Act  of  1986  and  provide 
guidance  on  the  manner  of  applying  for 
exemption  from  self-employment  taxes 
under  section  1402(e)  of  the  Internal 
Revenue  Code  of  1986. 
EFFECTIVE  DATE:  The  regulations 
contained  in  this  document  are  effective 
with  respect  to  appUcations  filed  after 
December  31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Shaw  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T  (LR-153- 
86)).  Telephone,  202-566-3297  (not  a  toll- 
free  call). 

8UPf>LEMENTARY  INFORMATION: 

Background 

Section  1402(e)(1)(A)  of  the  Internal 
Revenue  Code  of  1986  provides  that 
ministers,  members  of  a  religious  order 
who  are  not  under  a  vow  of  poverty,  or 
Christian  Science  practitioners  may  file 
an  application  for  exemption  from  self- 
employment  taxes.  This  section  requires 
any  individual  seeking  the  exemption  to 
file  an  application  together  with  a 
statement  that  either  he  or  she  is 
conscientiously  opposed  to,  or  because 
of  religious  principles  he  or  she  is 
opposed  to,  the  acceptance  (with  respect 
to  services  performed  as  a  minister, 
member,  or  practitioner)  of  any  public 
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insurance  that  makes  payments  in  the 
event  of  death,  disability,  old  age  or 
retirement,  or  makes  payments  toward 
the  cost  of,  or  provides  services  for. 
medical  care. 

Section  1704(a)  of  the  Tax  Reform  Act 
of  1986  (100  Stat.  2085,  2779)  amended 
section  1402(e)(1)  of  the  Code  to  require 
an  individual  (other  than  a  Christian 
Science  practitioner)  who  applies  for 
exemption  from  self-employment  taxes 
to  state  in  the  application  that  he  or  she 
has  informed  the  affiliate  church  or 
order  that  the  applicant  is  opposed  to 
receiving  such  insurance.  In  addition, 
section  1704(a)  of  the  Act  added  a  new 
paragraph  (2)  to  section  1402(e)  of  the 
Code  to  require  verification  that  all 
applications  (including  Christian 
Science  practitioners)  are  aware  of  the 
grounds  for  which  an  exemption  may  be 
granted  and  that  they  seek  the 
exemption  on  such  grounds.  No 
application  for  exemption  will  be 
approved  without  this  verification.  The 
amendments  made  by  section  1704(a)  of 
the  Act  are  effective  with  respect  to 
applications  filed  after  December  31, 
1986.  Thus,  neither  the  amendments 
made  by  the  Act  nor  the  temporary 
regulations  apply  to  present  exemptions 
or  to  applications  for  exemption  that  are 
filed  before  January  1, 1987. 

The  temporary  regulations  provide 
that  applications  filed  after  December 
31, 1986,  by  a  minister  or  a  member  of  a 
religious  order  who  is  not  under  a  vow 
of  poverty  must  include  a  statement  to 
the  effect  that  the  applicant  has 
informed  the  ordaining,  commissioning, 
or  licensing  body  of  the  church  or  order 
that  he  or  she  is  conscientiously 
opposed,  or  opposed  on  religious 
principles,  to  the  acceptance  of  any 
public  insurance  that  makes  payments 
in  the  event  of  death,  disability,  old  age, 
or  retirement,  or  makes  payments 
toward  the  cost  of,  or  provides  services 
for,  medical  care. 

Applications  for  exemption  under 
section  1402(e]  shall  be  made  on  Form 
4361.  It  is  anticipated  that  Form  4361 
will  be  revised  to  include  the  statement 
described  above.  However,  if  the  form 
does  not  contain  the  statement  the 
applicant  must  file  a  separate  statement 
along  with  Form  4361. 

The  temporary  regulations  also 
provide  that  any  application  for 
exemption  under  section  1402(e)  filed 
after  December  31, 1986,  by  ministers, 
members  of  a  religious  order  not  under  a 
vow  of  poverty,  or  Christian  Science 
practitioners  may  be  approved  by  the 
Service  only  after  verification  that  the 
individual  applying  for  the  exemption  is 
aware  of  the  grounds  on  which  the 
individual  may  receive  an  exemption 
pursuant  to  section  1402(e)  and  that  the 


individual  seeks  exemption  on  such 
grounds.  The  temporary  regulations  set 
forth  the  procedure  to  be  followed  for 
such  verification. 

Regulatory  Flexibility  Act;  Executive 
Order  12291;  Paperwork  Reduction  Act 
of  1980. 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553 
(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  for  this 
rule.  The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  The  reporting 
requirements  added  by  this  dociunent 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  The 
reporting  requirements  have  been 
approved  by  OMB. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Robert  E.  Shaw 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.1401-1—1.1403-1 

Income  tax.  Self-employment  income. 

26  CFR  Part  602 

Rq)orting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations. 

Accordingly,  26  CFR  Part  1  and  Part 
602  are  amended  as  follows: 

PART  1— INCOME  TAX  REGULATIONS 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  28  U.S.C.  7805.  *  *  *  Section 
1.1402  (e)-ST  also  issued  under  26  U.S.C 
1402(e)  (1)  and  (2). 

Par.  2.  A  new  §1.1402  (e)-5T  is  added 
immediately  after  S  1.1402  (e)-4A  to 
read  as  follows: 


{1.1 402(e>-5T    Application*  for  exemption 
from  seK-employiTMflt  taxes  filed  after 
Decemt>er  91, 1986,  by  ministers,  certain 
memtMra  of  religious  orders,  and  Christian 
Science  practitioners. 

(a)  In  general.  (1)  Except  as  provided 
in  paragraph  {a)(2)  of  this  section,  this 
section  applies  to  any  individual  who  is 
a  duly  ordained,  commissioned,  or 
licensed  minister  of  a  church,  member  of 
a  religious  order  (other  than  a  member 
of  a  religious  order  who  has  taken  a  vow 
of  poverty  as  a  member  of  such  order), 
or  a  Christian  Science  practitioner  who 
files  an  application  after  December  31, 
1986,  for  exemption  from  the  tax  on  self- 
employment  income  (see  section  1401 
and  1.1401-1)  with  respect  to  services 
performed  by  him  or  her  in  his  or  her 
capacity  as  a  minister,  member,  or 
practitioner  pursuant  to  §5  1.1402(e)-2A 
through  1.1402(e)-4A.  This  section  does 
not  apply  to  applications  for  exemption 
under  section  1402(e)  that  are  filed 
before  January  1, 1987. 

(2)  Application  of  this  section  to 
Christian  Science  practitioners. 
Paragraph  (b)  of  this  section  does  not 
apply  to  Christian  Science  practitioners. 
Thus,  Christian  Science  practitioners 
filing  apphcations  for  exemption  from 
self-employment  taxes  under  section 
1402(e)  should  follow  the  procedures  set 
forth  in  §8  1.1402(e)-2A  through 
1.1402(e)-4A,  and  are  not  required  to 
include  the  statement  described  in 
paragraph  (b)(l)(ii)  of  this  section. 
However,  see  paragraph  (c)  of  this 
section  for  verification  procedures  with 
respect  to  applications  for  exemption 
from  self-employment  taxes  filed  after 
December  31, 1986,  by  Christian  Science 
practitioners. 

(b)  Church  or  order  must  be 
informed— {\)  In  general.  Any 
individual,  other  than  a  Christian 
Science  practitioner,  who  files  an 
application  for  exemption  from  the  tax 
on  self-employment  income  under 
section  1402(e)  after  Decembr  31, 1986: 

(i)  Shall  file  such  application  in 
accordance  with  the  procedures  set 
forth  in  SS  1.1402(e)-2A  through 
1.1402(e)-4A,  and 

(ii)  Shall  include  with  such  application 
a  statement  to  the  effect  that  the 
individual  making  application  for 
exemption  has  informed  the  ordaining, 
conunissioning,  or  licensing  body  of  the 
church  or  order  that  he  or  she  is 
opposed  to  the  acceptance  (for  services 
performed  as  a  minister  or  member  of  a 
religious  order  not  under  a  vow  of 
poverty)  of  any  public  insurance  that 
makes  payments  in  the  event  of  death, 
disability,  old  age,  or  retirement,  or  that 
makes  payments  toward  the  cost  of,  or 
provides  services  for,  medical  care 
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(including  the  benefits  of  any  insurance 
system  established  by  the  Social 
Security  Act). 

(2)  Statement  to  be  filed  with  Form.  If 
the  form  provided  by  the  Service  for 
applying  for  exemption  under  1402(e) 
does  not  contain  the  statement  set  forth 
in  paragraph  (b)(l)(ii)  of  this  section, 
any  individual  required  to  include  this 
statement  with  his  or  her  application 
under  this  paragraph  (b)  shall  file  such 
statement  with  the  individual's 
application  at  the  time  and  place 
prescribed  for  fihng  such  application 
under  §§  1.1402{e)-2A  and  1.1402(e)-3A. 
The  statement  shall  contain  the 
information  set  forth  in  paragraph 
(b){l)(ii)  of  this  section  and  shall  be 
signed  by  such  individual  under 
penalties  of  perjury. 

(c)  Verification  of  Application— {!]  In 
genera/.  The  Service  will  approve  an 
application  for  an  exemption  filed  by  an 
individual  to  whom  this  section  apphes 
only  after  verifying  that  the  individual 
applying  for  the  exemption  is  aware  of 
the  grounds  on  which  the  individual 
may  receive  an  exemption  under  section 
1402(e)  (See  S  1.1402(e)-2A)  and  that  the 
individual  seeks  exemption  on  such 
grounds  in  accordance  with  the 
procedures  set  forth  in  paragraph  (c)(2) 
of  this  section. 

(2)  Verification  procedure.  Upon 
receipt  of  an  application  for  exemption 
from  self-employment  taxes  under 
section  1402(e)  and  this  section,  the 
Service  will  mail  to  the  applicant  a 
statement  that  describes  the  grounds  on 
which  an  individual  may  receive  an 
exemption  under  section  1402(e).  The 
individual  filing  the  application  shall 
certify  that  he  or  she  has  read  the 
statement  and  that  he  or  she  seeks 
exemption  from  self-employment  taxes 
on  the  grounds  listed  in  the  statement. 
The  certification  shall  be  made  by 
signing  a  copy  of  the  statement  under 
penalties  of  perjury  and  mailing  the 
signed  copy  to  the  Service  Center  from 
which  the  statement  was  issued  not 
later  than  90  days  after  the  date  on 
which  the  statement  was  mailed  to  the 
individual.  If  the  signed  copy  of  the 
statement  is  not  mailed  to  the  Service 
Center  within  90  days  of  the  date  on 
which  the  statement  was  mailed  to  the 
individual,  that  individual's  application 
for  exemption  will  not  be  effective  until 
the  date  that  the  signed  copy  of  the 
statement  is  received  at  the  Service 
Center. 


PART  602-OMB  CONTROL  NUMBER 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 
§602.101    [Amended] 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  fable  •■I.1402(e>-5T  .  .  .  [1545-0168]." 
•        •        »        •        • 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 
Lawrence  B.  Gibbs. 
Commissioner  of  Internal  Revenue. 
Approved:  April  3. 1987. 
O.  Donaldson  Chapoton. 
Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  87-8446  Filed  4-14-87;  8:45  amj 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Wtttidrawal^ 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  Part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  May  1987. 


EFFECTIVE  DATE:  May  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Deborah  C.  Murphy,  Attorney, 
Corporate  Policy  and  Regulations 
Department  (35400),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street. 
NW.,  Washington,  DC  20006;  202-778- 
8850  (202-778-8859  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  aimual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2876 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D),  and  1441(b)(1). 

2.  In  S  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

S  2676.15    lnt««st 

(c)  Interest  rates. 


1  '  1  r-.* 
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For  valuation  dates 


The  values  o»  *  are- 


occurring  in  the  month —         ^  ^ 


lie         III  'it  I  IS  'm  'it 


May  1987. 


.0825        .08    .0775      .075    .0725         07         07        .07        .07        .07       065      .065      .065      .065       065    .05875 


Issued  at  Washington,  DC,  on  this  6th  day 
of  April  1987. 
Kathleen  P.  Utgoff. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  87-8369  Filed  4-14-67;  8:45  am) 
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f- .,     s    H  M  EffTAL  PROTECTION 

A  u  c  '■«  ^  ' 

40  CFR  Part  52 
[A-1-FRL-3175-71 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Hampshire 
Sulfur-in-Fuel;  James  River  Corp. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  revision  submitted 
by  the  State  of  New  Hampshire.  This 
revision  raises  the  sulfur-in-oil  limit  at 
the  lames  River  Corporation  (Cascade 
Mill)  in  Gorham  from  1.0%  sulfiu"  by 
weight  to  2.2%.  This  source  had 
previously  been  excluded  from  revisions 
to  the  statewide  sulfiu-'in-fuel  limitation. 
The  intended  effect  of  this  revision  is  to 
federally  approve  the  state's  request 
that  this  source  be  subject  to  the  state 
regulation  that  allows  the  burning  of 
higher  sulfur  fuel. 

EFFECTIVE  DATE:  May  15, 1987. 

ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at  Room 
2311.  JFK  Federal  Building.  Boston.  MA 
02203:  Public  Information  Reference 
Unit.  EPA  Library,  401  M  Street.  SW.. 
Washington,  DC  20460;  and  the  New 
Hampshire  Air  Resources  Agency 


Health  and  Welfare  Building,  Hazen 
Drive,  Concord,  New  Hampshire  03301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Kulstad,  (617)  565-3226;  FTS  835- 
3226. 

SUPPLIMENTARY  INFORMATION:  On  July 
2, 1986,  EPA  published  a  Notice  of 
Proposed  Rulemaking  for  regulatory 
changes  to  the  New  Hampshire  State 
Implementation  Plan  that  would  allow 
an  increase  in  the  sulfur-in-fuel  content 
at  the  James  River  Corporation  (Cascade 
Mill)  from  no  more  than  1.0%  sulfur  by 
weight  to  no  more  than  2.2%  (51  FR 
24163).  This  source  was  excluded  from 
previously  approved  revisions  to  the 
sulfur-in-fuel  limit  for  Coos  County.  The 
New  Hampshire  Air  Resources  Agency 
has  now  demonstrated  that  there  will  be 
no  violations  of  National  Ambient  Air 
Quality  Standards  for  sulfur  dioxide 
when  this  source  is  burning  the  2.2% 
sulfur  oil.  The  rationale  for  EPA's  action 
is  explained  in  the  Notice  of  Proposed 
Rulemaking  and  will  not  be  restated 
here.  No  comments  were  received  on 
EPA's  proposed  action.  EPA  has 
reviewed  the  New  Hampshire  submittal 
and  finds  it  acceptable. 

Final  Action 

EPA  is  approving  the  revision  of  the 
sulfur-in-fuel  limitation  of  no  more  than 
2.2%  sulfur  by  weight  for  the  James  River 
Corporation  (Cascade  Mill),  submitted 
on  February  11. 1985. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  15, 1987.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Sulfur  oxides. 

Dated:  March  20, 1987. 
Lee  M.  Thomas, 
Administrator. 


PART  52-( AMENDED] 

Part  52  of  Chapter  I.  Tide  40  of  the 
code  of  Federal  Regulations  is  amended 
as  follows:. 

Subpart  EE— New  Hampshire 

1.  Authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  7401-7642. 

2.  Section  52.1520.  is  amended  by 
adding  paragraph  (c)(36)  to  read  as 
follows: 

S  52.1520    Identification  Of  plan. 

*        *       I  •        *        • 

(c)  *  *  * 

(36)  Approval  of  a  revision  to  allow 
the  lames  River  Corporation  (Cascade 
Mill).  Gorham.  to  bum  oil  having  a  2.2% 
sulfur-by-weight  limit  in  accordance 
with  previously  approved  SIP  regulation 
Chapter  Air  400,  Section  Air  402.02. 
submitted  on  February  11. 1985.  This 
source  was  excluded  from  revisions 
pertaining  to  New  Hampshire  regulation 
Chapter  Air  400.  Section  Air  402.02 
(identified  at  paragraph  (c)(26)  of  this 
section),  but  New  Hampshire  has  now 
submitted  adequate  technical  support 
for  approval. 

3.  The  table  in  §  52.1525  is  amended 
by  adding  the  following  citation  to  the 
end  of  the  entry  entitled  "Sulfur  content 
limit  in  fuels"  to  read  as  follows: 

S  52.1525    EPA-approved  New  Hampshire 
state  regulations. 


Trtte/subted 

Slat*  dtatton  chapter 

Date 

adopted  by 

State 

DM 
appro^by 

Federal 
Register 
citation 

52.1520 

• 

• 

••• - - -> 

• 

•  •• 

•  •• 

• 

• 
•  •• 

April  IS, 
1967. 

• 

••• 
••• 

52  FR 

• 

•  •• 

•  •• 

jcKJiei—l 

• 

••• 

1  Apprt>v«  ol  2.2%  autfurHrw*  limH  tor  Jamea 
RIvar  Car(>.Caacade. 

• 

OH  *  400 - — 

(FR  Doc.  87-8032  Filed  4-14-67;  8:45  am] 
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40  CFR  Part  180 

[PP  6F3434/R880:  FRL-3186-41 

Exemption  From  the  Requirement  of  a 
Tolerance  for  the  Insect  Pheromone 
Containing  the  Active  Ingredients 
3,7, 1 1-Trimethyl- 1  -6, 1 0-Dodecatriene 
1-OL  and  3,7,1 1-Trimethyl-2,6, 10- 
Dodecatriene-3-OL 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  insect 
pheromone  containing  the  active 
ingredients  3.7,ll-trimethyl-l,6,10- 
dodecatriene-1-ol  and  3,7,11-trimethyl- 
2,6.10-dodecatriene-3-ol,  (hereafter 
referred  to  in  the  preamble  as  "Stirrup- 
M"),  in  or  on  all  raw  agricultural 
commodities.  This  regulation,  to 
eliminate  the  need  to  establish  a 
maximum  permissible  level  for  residues 
of  the  pesticide,  was  requested  by 
Fermone  Chemicals,  Inc.  of  Glendale. 
Arizona. 

EFFECTIVE  DATE:  Effective  on  April  15. 
1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
6F3434/R880).  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Arturo  E.  Castillo.  Product 
Manager  (PM)  17.  Registration 
Division  {TS-767C).  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  207,  CM  #2, 1921  Jefferson  Davis 
Highway.  Ariington.  VA  22202.  (703- 
557-2690). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  March  18. 1987  (52 
FR  8478)  in  response  to  pesticide 
petition  6F3434  submitted  by  Fermone 
Chemicals.  Inc..  P.O.  Box  2316,  Glendale. 
AZ  85311.  which  proposed  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  insect 
pheromone.  Stirrup-M,  containing  the 
active  ingredients  3.7.11-trimethyM-6.10- 
dodecatriene  l-ol  and  3.7.11-trimethyl- 
2.6.10-dodecatriene-3-ol  in  or  on  all  raw 
agricultural  commodities. 

There  were  no  comments  or  request 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 


The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  detail  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  exemption  from  the 
requirement  of  a  tolerance  for  Stirrup-M 
will  protect  the  public  health.  Therefore, 
the  exemption  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  6, 1987. 
Susan  H.  WayUnd, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  40-K  AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1086  is  added  to  read  as 
follows: 

§  180^78    3,7,11-Trlmethyl-1,6,10- 
dodecatriene-1-ol  and  3,7,11-trimatttyl- 
2,6,10-dodecatriene-3-ol;  exemption  from 
the  requirement  of  a  tolerance. 

The  insect  pheromone  containing  the 
active  ingredients  3,7.11-trimethyl-1.6.10- 
dodecatriene-1-ol  and  3.7.11-trimethyl- 
2.6.10-dodecatriene-3-ol  is  exempted 
from  the  requirement  of  a  tolerance  in  or 
on  all  raw  agricultural  commodities. 

[FR  Doc.  87-8276  Filed  4-14-87;  8:45  am) 
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40  CFR  Part  180 
IOPP-300121B;  FRL-3186-2) 

Revocation  of  Aldrin  and  Dieldrin 
Tolerances;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  correction. 


summary:  This  document  corrects  the 
final  rule  document  revoking  tolerances 
for  aldrin  and  dieldrin.  published  in  the 
Federal  Register  of  December  24, 1988. 
This  action  is  necessary  to  recommend 
action  levels  for  certain  commodities  for 
which  existing  tolerances  have  been 
revoked. 

EFFECTIVE  DATE:  The  action  levels  for 
the  added  commodities  are  effective  on 
December  24. 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
By  mail:  Patricia  Critchlow,  Registration 
Division  (TS-767).  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  716.  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703-557- 
1806). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  final  rule,  FR  Doc.  86-28745. 
published  in  the  Federal  Register  of 
December  24. 1986  (51  FR  46662)  which 
revoked  tolerances  for  the  pesticide 
chemicals  aldrin  and  dieldrin. 

In  the  preamble,  revoked  tolerances 
and  recommended  action  levels  for 
certain  raw  agricultural  commodities 
were  inadvertently  omitted  from  Table 
1,  appearing  at  page  46664,  and  are 
hereby  corrected  by  adding  and 
alphabetically  inserting  the  following 
commodities: 

Table  i  .—Recommended  Action  Levels 


Dated;  April  3. 1987. 
|.A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 
[FR  Doc.  87-6272  Filed  4-14-87;  8:45  amj 

BILUNQ  CODE  CSSO-SO-H 


Commodities 


Tolerances  (ppm)       RecommeixJ- 
betng  revoked  ed  action 

levels  (ppm) 


AWnn        Dieldrin       AWon/Dieldrtn 


Peppera-- 

Sweet  potatoes.. 


0.1 
0.1 


01 

0.1 


List  of  Subjects  in  40  CFR  Fart  ISO 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


0.05 
0.05 


40  CFR  Part  180 
[OPP-300119B;  FRL-3186-1] 

Revocation  of  DOT  and  TDE 
Tolerances;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  Correction. 

SUMMARY:  This  document  corrects  the 
final  rule  document  revoking  tolerances 
for  DDT  and  TDE,  published  in  the 
Federal  Register  of  December  24, 1986. 
This  action  is  necessary  to  recommend 
action  levels  for  commodities  for  which 
existing  tolerances  have  been  revoked. 

EFFECTIVE  DATE:  The  action  levels  for 
the  added  commodities  are  effective  as 
of  December  24, 1986. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Patricia  Critchlow,  Registration 
Division  (TS-767).  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  716.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703-557-1806). 

SUPPLEMENTARY  INFORMATION:  EPA 

isiued  a  final  rule.  FR  Doc.  88-28744. 
published  in  the  Federal  Register  of 
December  24, 1986  (51  FR  46658)  which 
revoked  tolerances  for  the  pesticide 
chemical  DDT  [a  mixture  of  1,1.1- 
tr|chloro-2,2-bis(p-chlorophenyl)ethane 
andl.l.l-trichloro-2-(o-chlorophenyl)2- 
(p-chlorophenyl)ethane)  and  its 
degradation  products,  TDE  [or  DDD  (1,1- 
dichloro-2,2-bis(p-chlorophenyl)ethane)] 
and  DDE  [l,l-dichloro-2.2-bis(p- 
chlorophenyl)ethylene). 

In  the  preamble,  recommended  action 
levels  for  certain  raw  agricultural 
commodities  were  inadvertently  omitted 
from  Table  3.  appearing  at  page  46661. 
and  are  hereby  corrected  by  adding  and 
alphabetically  inserting  the  following 
commodities: 

Table  3.— AcnoH  Levels  TO  Remain  IN 
Effect 


Commodises 


Enslmg  and 
recomnwrtded 
■dnn  level* 
DOT/ 


'^- 


/ODE 


Obi  gram  (animal  feed).. 
Oat  gram  (tviman  tood) . 


OS 
0.3 


Feder 
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List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  3. 1987. 
|.A.  Moore, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  87-8273  Filed  4-14-87;  8:45  am] 
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40  CFR  Part  180 

[PP  6F3387/R882;  FRL-3186-5] 

Pesticide  Tolerances  for  Metalaxyl; 
Certain  Raw  Agricultural  Commodities 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 


summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  metalaxyl  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities.  This 
regulation,  to  establish  maximum 
permissible  levels  of  residues  of 
metalaxyl  in  or  on  the  commodities,  was 
requested  in  a  petition  by  Ciba-Geigy 
Corp.  Elsewhere  in  this  issue  of  the 
Federal  Register,  a  feed  additive 
regulation  for  metalaxyl  is  also  being 
established. 

EFFECTIVE  DATE:  Effective  on  April  15, 
1987. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
6F3387/R882],  may  be  submitted  to  the 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  M-3708,  401  M 
St.,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Lois  A.  Rossi,  Acting  Product 
Manager  (PM)  21,  Registration 
Division  (TS-767C),  Environnental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  227,  CM*2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-1900). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  April  30. 1986  (51  FR  16106), 
which  announced  that  Ciba-Geigy  Corp., 
Agricultural  Division,  P.O.  Box  18300, 
Greensboro,  NC  27419,  submitted 
pesticide  petition  6F3387  to  EPA 


requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  propose 
the  establishment  of  tolerances  for  the 
combined  residues  of  the  fungicide 
metalaxyl  [M(2,6-dimethylphenyl)-N- 
(methoxyacetyl)alanine,  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  N-[2- 
hydroxy-methyl-e-methyiphenylj-M 
(methoxyacetyl)  alanine,  methyl  ester, 
each  expressed  as  metalaxyl,  in  or  on 
fruiting  vegetables  except  cucurbits  at 
1.0  part  per  million  (ppm)  and  sugar 
beets  and  sugar  beet  tops  at  0.1  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  scientific  data 
considered  in  support  of  these 
tolerances  include: 

1.  A  3-month  dietary  study  in  rats  with 
a  no-observed-effect  level  (NOEL)  at 
12.5  milligram/kilogram  body  weight/ 
day  (mg/kg  bwt/day)  (250  ppm). 

2.  A  teratology  study  in  rats  with  a 
NOEL  of  400  mg/kg  bwt  (highest  dose 
tested).  Metalaxyl  was  not  teratogenic 
even  in  the  presence  of  maternal 
toxicity. 

3.  A  teratology  study  in  rabbits  with  a 
NOEL  of  300  mg/kg  bwt  (highest  dose 
tested).  Metalaxyl  was  not  teratogenic, 
even  in  the  presence  of  maternal 
toxicity. 

4.  A  Salmonella  mutagenicity  study 
that  was  negative  for  reverse  mutations 
with  and  without  mammalian 
microsome  activation. 

5.  A  mouse  dominant  lethal  study  that 
was  negative  for  mutagenicity. 

6.  A  3-generation  rat  reproduction 
study  with  a  NOEL  of  62.5  mg/kg  bwt/ 
day  (1.250  ppm). 

7.  A  6-month  dog  feeding  study  with  a 
NOEL  of  6.3  mg/kg  bwt  (250  ppm). 

8.  A  2-year  rat  chronic  feeding/ 
oncogenic  study  with  no  compound- 
related  oncogenic  effects  under  the 
conditions  of  the  study  at  dietary  levels 
up  to  1,250  ppm.  The  NOEL  is  12.5  mg/kg 
bwt/day  (250  ppm)  based  upon  slight 
increases  in  liver  weight  to  body  weight 
ratios  at  1,250  ppm. 

9.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  oncogenic 
effects  under  the  conditions  of  the  study 
at  dietary  levels  up  to  1,250  ppm. 

The  acceptable  daily  intake  (ADI), 
based  on  the  6-month  dog  feeding  study 
(NOEL  of  6.3  mg/kg  bwt/day)  and  a 
hundredfold  safety  factor,  is  calculated 
to  be  0.060  mg/kg/day.  The  maximum 
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permitted  intake  (MPl)  for  a  60-kg 
human  is  calculated  to  be  3.8  mg/day. 
These  tolerances  and  the  currently 
established  tolerances  result  in  a 
theoretical  maximum  residue 
contribution  (TMRC)  of  0.0057  mg/day 
(1.5-kg  diet)  for  a  60-kg  human  and 
utilize  9.6  percent  of  the  ADl. 
The  nature  of  the  residue  is 
adequately  understood  and  analytical 
methodology  is  available  in  the 
Pesticide  Analytical  Manual  II  (PAM  II) 
for  enforcement  purposes.  The  PAM  II 
method  involves  gas-liquid 
chromatography  (GLC)  with  alkali  flame 
ionization  detection  (AFID),  and  with 
mass  spectrometry  for  samples  that 
show  interference  in  the  GLC/AFID.  A 
newer  analytical  method  which  involves 
capillary  gas  chromatography  using  a 
nitrogen/phosphorus  detector  operating 
in  the  nitrogen-specific  mode  will  be 
included  in  PAM  II. 

Because  of  the  long  lead-time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  PAM  II,  the  newer 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from: 
By  mail:  William  Grosse.  Chief, 
Information  Services  Branch,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington, 
DC  20460. 
Office  location  and  telephone  number 
Rm.  222.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703 
557-2613). 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  concludes 
that  the  establishment  of  the  tolerances 
will  protect  the  public  health.  Therefore, 
the  tolerances  are  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354,  94  StaL  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  6, 1987. 
Dott^  D.  Canq>t. 

Director,  Office  of  Pesticide  Programa. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  40-[AMENOE0] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

2.  Section  180.408(a)  is  amended  by 
removing  the  entries  for  "fruiting 
vegetables  (except  cucurbits)  group 

(except  tomatoes] 0.1"  and 

"tomatoes 1.0"  and  adding,  and 

alphabetically  inserting,  the  following 
commodities,  to  read  as  follows: 


action:  Final  rule. 


§  1M.408 
resMues. 

(a)** 


Metalaxyl;  tolerances  for 


GonNTiodilies 


mil- 
lion 


Fnjiuig  vegettblas  (except  cuoubits)  group... 


Sugarbeeb 

Sugobeelx.  lop*.. 


1.0 


0.1 

at 


—I 

[FRDoc.  87-8274  Filed  4-14-87:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 
[FPMR  Amendment  G-80] 

Transportation  Documentation  and 
Audit;  Revision  of  Voucher-Schedule 
Procedures 

AOENCY:  Federal  Supply  Service,  GSA. 


summary:  This  rulemaking  amends  tlie 
Federal  Property  Management 
Regulations  (FPMR)  by  requiring  that 
appropriate  accounting  information 
accompanies  payment  checks  sent  to 
carriers  by  the  Department  of  the 
Treasury.  Air  carriers  complain  that 
Treasury  checks  used  to  pay  for 
passenger  transportation  often  lack 
sufficient  information  to  reconcile 
payments.  This  problem  is  attributed  to 
improper  carrier  preparation  of 
vouchers,  improper  or  inadequate 
preparation  of  voucher-schedules  by  the 
paying  agencies,  and  inadequate 
payment  procedures  at  the  disbursing 
facilities.  The  revised  procedures 
provide  explicit  Instructions  for  handling 
voucher-schedules  and  minimize  the 
payment  accounting  problems  by 
ensuring  that  proper  payment 
information  accompanies  payment 
checks  to  carriers. 

This  rulemaking  also  changes  GSA 
correspondence  symbols  which  resulted 
from  a  reorganization. 
EFFECTIVE  DATE;  April  15,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Sandfort,  Chief,  Regulations. 
Procedures,  and  Review  Branch,  Office 
of  TransportaUon  AudiU.  (202)  788-3014 
or  FTS  788-3014. 
SUPPUEMEMTARV  INFORMATION: 

Background 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  to  revise  transportation 
disbursement  procedures  was  published 
in  the  Federal  Register  on  April  25. 1985 
(50  FR  16316). 

Section  101-41.806-2  is  revised  to 
eliminate  the  disbursing  office  (D.O.) 
voucher  number.  Section  101-41.80&-3  is 
revised  to  allow  the  disbursing  office  to 
retain  the  original  voucher-schedules, 
forwarding  copies  of  the  voucher- 
schedules  to  the  issuing  office.  This 
change  is  necessary  to  correspond  with 
the  requirements  of  the  Treasury  Fiscal 
Requirements  Manual  (TFRM) 
Transmittal  Letter  Number  422.  Section 
101-41.806-3  is  further  revised  to 
eliminate  the  forwarding  of  a  copy  of  the 
voucher-schedule  to  GSA.  The  re\'isions 
also  update  Standard  Form  (SF)  1166 
citations  to  conform  to  the  current 
TFRM. 

The  GSA  has  determined  that  this  rule 
is  not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  Therefore,  a 
regulatory  impact  analysis  has  not  been 
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prepared.  The  GSA  has  based  all 
administrative  decisions  underiynng  this 
rule  on  adequate  information  concerning 
the  need  for.  and  consequences  of.  this 
rule;  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  Flexibility  Act  [5 
U.S.C.  605{b)l.  GSA  has  also  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  reporting  forms  required  by  this 
regulation  are  not  subject  to  the 
provisions  of  Pub.  L  96-511.  the 
Paperwork  Reduction  Act  of  1980.  and 
FIRMR  201^5.6. 

Discussion  of  major  comments.  The 
following  summarizes  major  comments, 
suggestions,  and  our  determinations  and 
actions  taken.  We  received  six 
comments  to  the  NPRM:  two  Federal 
agencies,  three  carriers,  and  one  carrier 
association.  Both  agencies  suggested 
that  clarifying  amendments  and  editorial 
changes  be  made  to  the  disbursing 
procedures.  We  have  adopted  those 
suggestions. 

One  carrier  endorsed  §  101-41. 806-3 
but  requested  that  its  agency  number, 
which  is  provided  on  the  tear-off  slip,  be 
incorporated  in  this  section  as  a  check 
identification  requirement.  This  agency 
number,  however,  is  not  a  GSA 
requirement  and.  therefore,  cannot  be 
adopted  for  inclusion  in  this  final  rule. 
However.  §  101-41.806-3  requires  that 
tear-off  slips  or  enclosures  bearing  all 
information  shown  on  the  tear-off  slips 
be  forwarded  to  the  carrier-payee  with 
the  payment  check. 

A  carrier  and  the  carrier  association 
alleged  that  §  101-41.806-3  gives 
disbursing  offices  an  alternative  to 
forwarding  detailed  payment 
information  to  the  carrier-payee  and 
suggested  there  be  no  exception  to 
remitiing  the  tear-off  slips.  The  main 
objective  of  this  revision  is  to  ensure 
that  carriers  receive  all  the  information 
needed  to  identify  payments,  whether  it 
be  by  tear-off  slips,  enclosures,  or 
included  on  the  check  itself.  We  believe 
the  current  wording  is  sufficiently 
explicit  to  accomplish  this  objective. 

The  carrier  suggested  that  §  101- 
41.B02ib)  be  revised  to  require  all 
agencies  to  adopt  the  disbursement 
procedures.  This  suggestion  is  not 
practical  since  all  agencies  do  not  use 
the  Department  of  tiie  Treasury's 
disbursing  facilities.  In  fact.  GSA  is 
eliminating  from  this  final  rule  that  part 


of  S  101^1.802(b)  which  permits  other 
agencies  to  adopt  these  procedures  after 
notification  to  GSA. 

The  carrier  recommended  that  tear-off 
slips  or  media  bearing  all  information 
shown  on  the  tear-off  slips  be  forwarded 
under  separate  cover  to  the  carrier- 
payee  immediately  after  a  wire  transfer 
of  payment.  In  our  opinion,  these  revised 
procedures  clearly  indicate  that  all 
information  needed  for  check 
identification  must  be  sent  to  the 
carrier-payee.  GSA  should  be  notified  if. 
subsequent  to  the  effective  date  of  this 
final  rule,  these  procedures  are  not 
followed. 

The  carrier  further  suggested  that  the 
interest  amount  be  separately  and 
distinctly  identified  for  each  carrier  bill. 
We  believe  the  current  wording  in  §  101- 
41.803(c)  sufficiently  makes  that 
distinction. 

The  carrier  asked  that  it  be 
highlighted  that  deductions  from 
disbursement  vouchers  can  only  be 
made  against  foreign-fiag  carriers. 
GSA's  position  is  that  31  U.S.C. 
3726(b)(2)  provides  an  "equivalent 
arrangement  or  exception"  which 
encompasses  domestic  air 
transportation  and.  therefore,  allows 
deductions  to  be  made. 

One  carrier  endorsed  the  proposal  in 
its  entirety. 

List  of  Subjects  in  41  CFR  Part  101-41 

Air  carriers.  Accounting.  Claims, 
Freight.  Freight  forwarders.  Government 
property  management  Maritime 
carriers.  Moving  of  household  goods. 
Passenger  services,  Railroads. 
Transportation. 

Title  41.  Part  101-41  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
Part  101-41  continues  to  read: 

Authorit>':  31  U.S.C.  3726,  and  40  U.S.C. 
486(c). 

2.  The  table  of  contents  for  Part  101- 
41  is  amended  by  revising  the  following 
entries: 

101-^1  804  Preparation  of  SF  1166  OCR, 
Voucher  and  Schedule  of  Payments. 

101-41.804-2  Listing  of  items  on  SF  1166 
OCR. 

101-41.806     Processing  of  SF  1166  OCR. 

Subpart  101-41.2— Passenger 
Transportation  Services  Furnished  for 
the  Account  of  the  United  SUtes 

3.  Section  101-41.206  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§  101-41.206    Special  procsdures  for 
automatic  payment  of  carrier  charges  for 
passenger  transportation  services. 

«  •  •  •  « 

(b)  Agencies  using  the  disbursing 
facilities  of  the  Department  of  the 
Treasury  shall  issue  Standard  Form  1166 
OCR.  Voucher  and  Schedule  of 
Payments  (voucher-schedule),  to  the 
Department  of  the  Treasury  for  issuance 
of  the  check.  The  payee  block  of  the 
voucher-schedule  shall  include  the 
above-cited  identifying  information  that 
is  to  appear  on  the  payment  check.  The 
stub  attached  to  the  SF  1166  OCR  is  not 
used  in  this  instance  and  shall  be 
destroyed. 

(c)  The  accounting  activity  shall  send 
to  the  General  Serv  ices  Administration 
(FWAA/C).  Washington.  DC  20405: 

(1)  The  original  of  the  blanket  GTR 
(SF  1169); 

(2)  A  copy  of  the  ticket  listing;  and 

(3)  The  agent's  coupon  of  each  ticket 
paid  on  the  listing  for  air  service,  or  the 
auditor's  coupon  of  each  ticket  paid  on  a 
listing  for  Amtrak  service. 


Sutipart  101-41.8 — Transportation 
Disbursentent  Procedures 

4.  Section  101-41.802  is  amended  by 
revising  paragraphs  (a)(2)  through  (a)(6). 
by  adding  paragraph  (a)(7].  and  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  101-41.802    Standard  forms  for 
sctieduHng  transportation  vouchers  for 
payment 

(a)  •   *   • 

(2)  SF  1166  OCR  (Optical  Character 
Recognition — Readable  Format). 
Voucher  and  Schedule  of  Payments 
(Original)  (white  paper). 

(3)  SF  1166-A  OCR.  Voucher  and 
Schedule  of  Payments  (Memorandum) 
(yellow  paper). 

(4)  SF  n65-EDP  (Electronic  Data 
Processing).  Voucher  and  Schedule  of 
Payments  (Computer-generated). 

(5)  SF  1167  OCR,  Voucher  and 
Schedule  of  Payments  (Continuation 
Sheet)  (Original)  (white  paper). 

(6)  SF  1167-A  OCR,  Voucher  and 
Schedule  cf  Payments  (Continuation 
Sheet)  (Memorandum)  (yellow  paper). 

(7)  SF  1186.  Transmittal  for 
Transportation  Schedules  and  Related 
Basic  Documents. 

(b)  The  procedures  prescribed  for 
preparation  of  SF  1166  OCR.  Voucher 
and  Schedule  of  Payments  (voucher- 
schedule),  are  applicable  to  all  Federal 
agencies  using  the  disbursing  facilities 
of  the  Department  of  the  Treasury.  The 
procedures  prescribed  for  the  use  of  SF 
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1166  OCR  apply  also  to  SF 1166-A  OCR. 
SF 1167  OCR.  and  SF  1167-A  OCR. 

*  *  «  •  * 

5.  Section  101-41.803  is  amended  by 
revising  paragraphs  [a]  and  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  101-41.803    Scheduling  pfXKfldures. 

(a)  Agency  shall  prepare  a  voucher- 
schedule  (SF  1166  OCR)  for  all  basic 
vouchers  covering  transportation 
services  furnished  for  the  account  of  the 
United  States  submitted  by  carriers  in 
accordance  with  5§  101-41.214  and  101- 
41.310  of  this  part.  Transportation 
vouchers  (SF  1113)  shall  be  listed 
separately  from  all  other  types  of 
payment  vouchers.  All  information 
required  for  check  issuance  purposes 
must  be  included  on  the  SF  1166  OCR. 
After  certification  by  the  authorized 
certifying  officer,  the  voucher-schedule 
shall  be  transmitted  to  the  appropriate 
disbursing  office.  The  transportation 
vouchers  shall  be  retained  by  the 
agency  for  later  transmittal  to  GSA 
(FWAA/C)  in  accordance  with  S  101- 
41.807  of  this  subpart. 

(b)  The  tear-off  slips  from  the  related 
basic  SF  1113  must  also  be  sent  to  the 
disbursing  office  for  forwarding  to  the 
carrier-payees  with  the  payment  checks. 
However,  agencies  submitting  payment 
data  on  magnetic  tape  to  a  Department 
of  the  Treasury  disbursing  facility  may 
arrange  with  that  facility  for  the 
preparation  of  enclosures  (TFS  Form 
3039.  Notice  to  Check  Recipient), 
bearing  all  information  shown  on  the 
tear-off  slips,  which  must  be  sent  to  the 
carrier-payee  with  the  payment  checks 
instead  of  the  tear-off  slips. 

(c)  Paid  amounts  must  be  clearly 
identified  against  individual  carrier 
bills.  Each  carrier  bill  number  and 
related  payment  amount  for 
transportation  charges  and  payment 
amount  for  interest,  if  any.  for  that  bill 
number  must  be  included  in  each  check 
issue  entry  if  the  agency  certifies  on  SF 
1166  OCR,  or  it  must  be  included  as 
magnetic  tape  payment  data  if  the 
agency  certifies  on  SF  1166-EDP. 

6.  Section  101-41.803-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  101-41.803-1     Ctasstffcation  of  basic 
transportation  vouchers  for  purposes  of 
separate  scheduling. 

(a)  Basic  transportation  vouchers  shall 
be  sorted  into  three  general 
classifications  for  separate  listing  on  SF 
1166  OCR: 

•         •         *         *         * 

7.  Section  101-41.804  is  recaptioned 
and  §§  101-41.804-1  and  101-41.804-2 
are  revised  to  read  as  follows: 


§  101-41.804    Preparation  of  SF  1 166  OCR, 
Voucher  and  Schedule  of  Payments. 

§  101-41.804-1    Assignment  of  schedule 
numt>ers. 

Each  SF  1166  OCR  covering 
transportation  vouchers  shall  be 
assigned  a  schedule  number  prefixed  by 
the  letter  "T'  and  taken  from  a  series  of 
numbers  running  consecutively  for  each 
fiscal  year.  The  "T'  numbers  assigned  to 
transportation  voucher-schedules  shall 
be  taken  from  a  series  of  numbers 
separate  from  the  series  assigned  to 
voucher-schedules  covering 
nontransportation  charges. 

§101-41.804-2    Listing  Of  items  on  SF  1166 
OCR. 

Each  basic  voucher  shall  be  listed  on 
a  voucher-schedule  with  all  information 
required  for  check  issuance  purposes, 
and  paid  amounts  must  be  clearly 
identified  against  individual  carrier  bills 
(see  i  101-41.803  (a)  and  (c)).  The 
maximum  practical  number  of  check 
issue  entries,  consistent  with  normal 
spacing  requirements,  shall  be  listed  on 
each  voucher-schedule  page. 

8.  Sections  101-41.804-4  and  101- 
41.804-5  are  revised  to  read  as  follows: 

§  101-41.804-4    Name  and  address  space. 

Generally,  the  disbursing  office  draws 
checks  only  from  information  recorded 
on  the  SF  1166  OCR.  Thus,  except  as 
provided  in  5  101-41.805,  the 
information  shown  in  the  name  and 
address  column  shall  be  complete 
(including  ZIP  codes)  but  shall  be 
restricted  to  the  information  to  be 
shown  on  the  face  of  the  check.  Long 
addresses  shall  be  avoided  unless 
necessary  for  postal  identification.  The 
format  and  State  abbreviations 
developed  by  the  U.S.  Postal  Service  for 
addressing  envelopes  shall  be  used. 

§  101-41.804-5    Amount  column. 

The  amount  for  which  the  check  is  to 
be  drawn  shall  be  imprinted  in  the 
amount  column  on  the  same  line  as  the 
payee's  name.  The  total  of  the  amount 
column  on  the  SF  1166  OCR  must 
include  all  items  listed  on  the 
continuation  sheets  and  must  agree  with 
the  aggregate  of  amounts  classified  by 
appropriation  or  fund  in  the 
appropriation  summary  block. 

9.  Section  101-41.805-1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  101-41.805-1    No-checi(  vouchers.    ' 

*        •        •        *        • 

(a)  Vouchers  requiring  the  processing 
of  an  accounting  transaction  for 
inclusion  in  the  agency's  SF  224. 
Statement  of  Transactions  (Classified 
According  to  Appropriation.  Fund,  and 


Receipt  Account,  and  Related  Control 
Totals):  SF  1220.  Statement  of 
Transactions  According  to 
Appropriations,  Fimds,  and  Receipt 
Accounts;  or  SF  1221.  Statement  of 
Transactions  According  to 
Appropriations,  Funds,  and  Receipt 
Accounts  (Foreign  Service  Account),  or 
other  approved  reporting  form,  by 
transfer  or  without  the  issuance  of  a 
check  shall  be  listed  on  SF  1166  OCR 
covering  transportation  vouchers  for 
which  checks  are  to  be  issued.  Show  the 
words  "NO  CHECK"  in  the  amount 
column  of  SF  1166  OCR  opposite  the 
payee's  name  and  address.  The  amount 
shall  be  shown  on  SF  1096,  Schedule  of 
Voucker  Deductions,  as  provided  in 
S  101-41.805-2. 

(b)  Vouchers  which  do  not  require  the 
processing  of  an  accounting  transaction 
by  the  disbursing  or  accounting  office 
for  inclusion  in  the  ageny's  SF  224,  SF 
1220,  SF  1221.  or  other  approved 
reporting  form,  shall  be  scheduled 
separately.  Such  voucher-schedules 
shall  be  plainly  marked  "No-check 
vouchers."  They  shall  not  be  submitted 
to  disbursing  officers  for  processing  but 
shall  be  submitted  to  GSA  (FWAA/C) 
for  audit. 

10.  Section  101-41.805-2  is  amended 
by  revising  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)(1)  and 
(c)(2)  to  read  as  follows: 

§  101-41.805-2    Deductions  from 
disbursement  vouchers. 

•        •      I  *        *        • 

(c)  When  an  amount  is  deducted  from 
more  than  one  basic  voucher  listed  on 
an  SF  1166  OCR.  the  agency  shall  take 
action  as  follows: 

(1)  Show  the  net  amount  payable  to 
each  payee  in  the  amount  column  of  the 
SF  1166  OCR; 

(2)  Record  the  total  amount  deducted 
as  the  last  item  in  the  address  column  of 
the  SF  1166  OCR:  "See  attached  SF  1096 


No. 


■i 


11.  Section  101-41.806  is  recaptioned 
and  §§  101-41.80&-1. 101-41.806-2.  and 
101-41.806-3  are  revised  to  read  as 
follows: 

§101-41.806    Processing  of  SF  1166  OCR. 

§  101-41.806-1     Maiceup  and  Initial 
distribution  of  forms. 

Agencies  shall  prepare  an  original  SF' 
1166  OCR  and  at  least  two  copies  of  the  - 
SF  1166-A  OCR.  The  original  and  two 
copies  shall  be  forwarded  to  the 
appropriate  disbursing  o^ice  for 
payment  processing. 
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§101-41.806-2    Information  to  be 
furnished  by  the  disbursing  office. 

The  disbursing  office  (D.O.)  shall 
clearly  imprint  within  the  PAID  BY 
block  the  word  "Paid";  the  month,  day, 
and  year  of  payment;  and  the  D.O. 
(station]  symbol  number.  The  disbursing 
office  shaU  also  list  in  the  appropriate 
column  opposite  each  payee's  name  the 
serial  numbers  of  any  checks  issued  in 
payment  of  the  voucher. 

§101-41 .806-3    Disposition  of  forms  after 
payment 

The  disbursing  office  shall  forward 
the  payment  check  to  the  carrier-payee 
with  pertinent  tear-off  slips  (or  Notice  to 
Check  Recipient,  TFS  Form  3039  bearing 
all  information  shown  on  the  tear-off 
slips),  return  two  copies  of  the  voucher- 
schedule  to  the  issuing  agency,  and 
retain  the  original  voucher-schedule  to 
support  its  statements  of  accountability. 
If  neither  a  tear-off  slip  nor  a  Notice  to 
Check  Recipient  is  provided,  the 
carrier's  bill  number  and  related 
payment  amount  for  transportation 
charges,  and  payment  amount  for 
interest,  if  any,  for  that  bill  number  must 
appear  on  the  check.  In  distributing  the 
accomplished  voucher-schedule,  the 
issuing  agency  shall  use  one  copy  to 
support  its  statement  of  transactions  (SF 
224,  SF  1220,  or  SF  1221)  and  retain  a 
copy  in  its  fdes. 

12.  Section  101-41.807-1  is  revised  to 
read  as  follows: 

§  101-41.807-1     IdentMcabon  of  basic 
transportation  payment  documents. 

Each  basic  transportation  voucher  (SF 
1113)  and  its  related  voucher-schedule 
(SF  1166  OCR)  shall  be  cross-referenced 
by  voucher  number  (military  agencies) 
or  schedule  number  (civilian  agencies) 
in  the  appropriate  space  to  provide 
positive  association  of  one  with  the 
other  and  the  date  of  payment  as  shown 
in  the  PAID  BY  block  of  the  voucher- 
schedule. 

13.  Section  101-41.807-2  is  amended 
by  revising  paragraphs  (a)  and  (d)  to 
read  as  follows: 

§101-41^07-2    Submission  of 
transportation  vouchers. 

(a)  Each  month,  after  the  statement  of 
transactions  (SF  224,  SF  1220,  or  SF 
1221)  has  been  accomplished,  the  basic 
transportation  vouchers  and  supporting 
documents  shall  be  securely  bound  with 
cord  or  tape  and  forwarded  prompUy  to 
the  General  Services  Administration 
(FWAA/C),  Washington.  DC  20405. 

(d)  The  cover  or  container  of  each 
package  shall  include  the  following 
information. 


From:  Names  and  address  of  transmitting 
oHlce.  Period  of  account  Package  number 
of . 

Disbursing  ofGce  symbol  number.  Package 
number of . 

To:  General  Services  Administration, 
(FWAA/C).  Washington,  DC  20405. 

14.  Section  101-41.808-1  is  revised  to 
read  as  follows: 

§  101-41.60»-1    New  or  discontinued 
agency  stations. 

Agencies  shall  notify  the  General 
Services  Administration  (FWCA), 
Washington,  DC  20405,  whenever  a  new 
or  existing  agency  station  is  authorized 
to  prepare  voucher-schedules  for 
transportation  services  or  when  an 
agency  station  is  no  longer  so 
authorized.  This  notice  shall  show  the 
name  and  station  location  of  the  bureau 
or  office  and  the  date  on  which  its 
authority  to  schedule  payments  for 
transportation  services  was  granted  or 
discontinued. 

Dated:  March  30, 1987. 
T.C.  Golden. 

Administrator  of  General  Services. 
(FR  Doc.  87-6351  Filed  4-14-87;  8:45  am] 

BILUNQ  CODE  S*»-24-«l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2090 

[Circular  Na  2593;  AA-320-87-4220] 

Special  Laws  and  Rules;  Restatement 
of  Procedures  for  the  Segregation  and 
Opening  of  Public  Lands 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Final  rulemaking. 

SUMMARY:  This  final  rulemaking  revises 
the  regulations  in  subpart  2091  to  place 
in  one  location  the  regulations  that 
cover  all  forms  of  segregation  of  public 
lands,  as  well  as  the  procedures  under 
which  those  lands  are  opened  to  the 
operation  of  the  public  land  laws  and 
the  mineral  laws.  This  final  rulemaking 
modernizes  outdated  provisions,  making 
the  subpart  easier  for  the  public  to  use 
in  determining  the  status  of  public  lands. 
The  revision  also  makes  it  easier  to 
improve  the  accuracy  of  the  pubhc  land 
records. 

EFFECTIVE  DATE:  May  15,  1987. 
ADDRESS:  Any  inquiries  or  suggestions 
should  be  sent  to:  Director  (320),  Bureau 
of  Land  Management,  Room  3643,  Main 
Interior  Bldg..  1800  C  Street  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Sue  Bosma.  (202)  343-6486. 


8UPf>LEMENTARV  INFORMATION:  A 

proposed  rulemaking  revising  the 
regulations  in  43  CFR  Subpart  2091  was 
published  in  the  Federal  Register  on 
June  7, 1985  (50  FR  24124),  with  a  60-day 
comment  period.  During  the  comment 
period,  comments  were  received  from  25 
sources,  3  from  associations,  3  from 
businesses,  2  from  State  and  local 
governments,  1  from  an  Indian  tribe,  1 
from  a  legal  8er\'ice  group  and  15  from 
Federal  agencies.  The  comments 
generally  supported  the  rulemaking,  but 
made  suggestions  on  specific  sections  of 
the  proposed  rulemeking.  Those 
suggestions  are  discussed  in  this 
preamble.  Only  those  sections  that  were 
the  subject  of  comments  are  discussed. 

A  few  of  the  comments  wanted  to  be 
certain  that  the  regulations  and  the 
opening  orders  would  give  everyone  an 
equal  opportunity  for  access  to  the 
pubhc  lands  covered  by  an  opening 
order.  The  proposed  and  final 
rulemaking  are  designed  to  summarize 
in  one  location  the  procedures  that  deal 
with  the  opening  and  closing  of  the 
public  lands  to  provide  the  public  with 
as  much  information  as  possible  about 
those  procedures  and  the  steps  required 
to  gain  access  to  public  lands  that  have 
been  opened  by  an  opening  order.  This 
summarization  does  not  change  the 
provisions  of  the  existing  provisions  in 
other  parts  of  Title  43  relating  to  openinp 
and  closing. 

One  comment  expressed  the  view  that 
the  existing  notation  rule  used  by  the 
Bureau  of  Land  Management  needed  to 
be  revised.  The  changes  contained  in  thi: 
proposed  rulemaking,  and  continued  by 
the  final  rulemaking,  are  designed  to 
limit  the  use  of  the  notation  rule  as  the 
official  procedure  for  disclosing  the 
availability  of  the  pubhc  lands  for  public 
use.  The  new  procedures  will,  to  the 
extent  possible,  eliminate  the  notation 
rule  and  provide  greater  public  notice, 
through  publication  of  opening  and 
closing  orders,  of  the  status  of  the  public 
lands.  Publication  of  opening  and 
closing  orders  should  provide  greater 
accessibility  to  information  about  the 
public  lands  for  the  public. 

A  couple  of  comments  questioned 
whether  the  proposed  rulemaking  would 
require  the  publication  of  an  opening 
order  in  every  instance  where  the  public 
lands  are  opened  to  entry  under  the 
pubhc  land  laws.  The  proposed 
rulemaking,  as  well  as  the  final 
rulemaking,  was  designed  to  require  the 
publication  of  an  opening  order  when 
the  lands  are  opened  to  the  public  land 
laws,  except  in  those  instances  where  a 
statute  provides  for  automatic  opening 
upon  the  occurrence  of  an  event,  such  as 
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the  termination  of  an  emergency 
withdrawal. 

One  comment  pointed  out  that  the 
proposed  rulemaking  did  not  address 
withdrawals  made  for  reservoirs  under 
the  Act  of  October  2. 1888  (43  U.S.C.  662) 
and  the  Act  of  June  25, 1910  (43  U.S.C. 
141),  and  suggested  that  the  final 
rulemaking  needed  to  specifically 
address  these  withdrawals.  The  final 
rulemaking  does  not  specifically  address 
these  withdrawals.  The  statutory 
authority  for  these  withdrawals  was 
repealed  by  the  Federal  Land  Policy  and 
Management  Act  and  any  action  on  the 
existing  withdrawals  would  be  taken 
under  procedures  for  withdrawal  action 
under  the  Federal  Land  Policy  and 
Management  Act. 

A  couple  of  comments  pointed  out 
that  the  definition  of  the  term  "opening 
order"  sets  out  the  requirement  for 
publication  of  that  document  in  the 
Federal  Register  and  questioned  the 
need  to  repeat  the  instructions  for 
publication  in  each  of  the  sections  that 
discusses  opening  orders.  The  final 
rulemaking  continues  to  repeat  the 
publication  requirement  in  each  of  the 
sections  where  an  opening  order  is 
mentioned.  After  careful  review  of  this 
issue,  it  was  determined  that  repeating 
the  instructions  would  make  clear  the 
steps  that  were  to  be  taken  for 
publication  of  an  opening  order. 

One  comment  suggested  that  the  final 
rulemaking  should  provide  for  the 
posting  of  opening  orders  to  assist  in 
informing  the  public,  especially  those 
who  do  not  have  access  to  the  Federal 
Register,  of  the  opening  of  the  public 
lands.  The  final  rulemaking  has  not 
adopted  this  suggestion  because  existing 
Bureau  of  Land  Management  operating 
procedures  require  the  posting  of  a  copy 
of  the  Federal  Register  notice  in  the 
public  room  of  each  State  office. 

One  comment  raised  questions  about 
the  intended  effect  of  the  proposed 
rulemaking.  The  proposed  and  final 
rulemakings  are  designed  to  summarize 
in  one  location  the  regulations  that 
cover  all  forms  of  segregation  and 
opening  of  the  public  lands.  The 
requirements  that  must  be  followed  in 
making  a  withdrawal  are  covered  in 
those  parts  of  Title  43  where  the 
procedures  for  making  a  specific 
withdrawal  are  set  out.  This  final 
rulemaking  makes  no  changes  in  the 
withdrawal  or  classification 
requirements. 

One  comment  questioned  the  removal 
by  the  proposed  rulemaking  of  §§  2091.5 
and  2091.6-3  from  the  existing 
regulations  and  suggested  that  these 
sections  should  be  reinstated  by  the 
final  rulemaking.  The  final  rulemaking 
has  not  adopted  this  suggestion  and  the 


sections  have  not  been  reinstated.  These 
sections  do  not  deal  with  the  issue  of 
segregation  and  opening  of  lands,  but 
contain  procedural  instructions  that  are 
part  of  Bureau  of  Land  Management's 
Manual  system  and  will  be  followed  in 
those  instances  when  Indians  are 
occupants  of  the  public  lands.  This  final 
rulemaking  will  have  no  effect  on  that 
existing  procedure  and  the  Bureau  of 
Land  Management  will  continue  to 
follow  the  existing  procedure  that 
protects  Indians  who  are  occupants  of 
the  public  lands.  Finally,  the  final 
rulemaking  will  continue  the  procedure 
of  segregating  those  public  lands  that 
are  the  subject  of  a  properly  filed 
application. 

Comments  on  Specific  Sections 

Two  comments  pointed  out  that  the 
authority  section  and  authority  citation 
provision  did  not  contain  a  reference  to 
the  Alaska  National  Interest  Lands 
Conservation  Act.  The  final  rulemaking 
corrects  this  oversight  and  includes  a 
reference  to  that  Act. 

One  comment  suggested  that  the 
proposed  rulemaking  could  be  read  to 
include  lands  of  agencies  other  than  the 
Bureau  of  Land  Management.  The 
proposed  and  fmal  rulemakings  deal 
with  the  opening  and  closing  of  those 
lands  administered  by  the  Secretary  of 
the  Interior  through  the  Bureau  of  Land 
Management.  Only  those  lands  are 
covered  by  this  final  rulemaking  even 
though  the  public  land  records  of  the 
Bureau  show  the  status  of  the  lands  of 
other  Federal  agencies  as  required  by 
statute.  It  should  be  noted  that  other 
agencies  do  not  always  keep  the  Bureau 
informed  of  changes  in  the  status  of 
lands  under  their  jurisdiction,  and  this 
prevents  the  Bureau  from  maintaining 
current  land  records. 

One  comment  was  concerned  that  the 
proposed  rulemaking  did  not  continue 
segregation  as  a  mechanism  for 
protecting  wildlife  refuge  lands  from 
entry  under  the  public  land  laws.  These 
rulemakings  are  designed  to  deal  only 
with  lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  Lands 
withdrawn  or  set  aside  for  refuge 
purposes  are  protected  under  the 
regulations  of  the  Fish  and  Wildlife 
Service. 

The  definition  section  of  the  proposed 
rulemaking  was  the  subject  of  a  number 
of  comments.  Several  of  the  comments 
wanted  new  terms  added  to  the  section, 
while  others  requested  that  certain  of 
the  terms  be  amended.  After  careful 
review  of  the  comments  on  this  section, 
the  final  rulemaking  adopts  the  language 
of  the  proposed  rulemaking  with  an 
amendment  in  paragraph  (b)  that  is  a 
clarifying  amendment. 


A  couple  of  comments  raised 
questions  about  the  availability  of 
segregated  lands  for  lease  under  the 
mineral  leasing  laws,  with  some  reading 
the  proposed  rulemaking  as  closing  all 
segregated  lands  to  mineral  leasing. 
Section  2091.0-7  makes  this  point  clear 
in  that  it  continues  the  policy  of  the 
Department  of  the  Interior  that  lands  are 
available  for  leasing  under  the  mineral 
leasing  laws,  the  Geothermal  Steam  Act 
and  the  material  disposal  laws  unless 
the  segregation  provides  otherwise.  This 
final  rulemaking  continues  unchanged 
the  wording  of  the  proposed  rulemaking. 
This  final  rulemaking  will  continue  the 
policy  of  the  Secretary  of  the  Interior  of 
exercising  his/her  discretion  under  the 
mineral  leasing  laws,  the  Geothermal 
Steam  Act  and  the  material  disposal 
laws  unless  the  segregation  specifies 
otherwise  in  order  to  provide  special 
protection  for  the  segregated  lands. 

The  comments  indicated  some 
confusion  about  when  lands  are  open  to 
entry  under  the  public  land  laws.  One 
comment  pointed  out  that  there  are 
situations  where  public  lands  are 
automatically  opened  without  the 
issuance  of  an  opening  order  and  felt 
that  the  proposed  rulemaking  did  not 
give  proper  recognition  to  this  situation. 
The  final  rulemaking  makes  a  change  to 
§  2091.2-2(a)(2)  of  the  proposed 
rulemaking  to  make  it  clear  that  lands 
are  open  as  specified  in  the  opening 
order.  The  proposed  and  final 
rulemakings  contain  provisions  which 
allow  automatic  openings,  as  well  as 
other  actions  that  open  lands. 

A  few  comments  on  §  2091.1  of  the 
proposed  rulemaking  raised  the  point 
that  there  are  special  statutory 
provisions  concerning  the  filing  of 
applications  for  lands  in  Alaska.  In 
recognition  of  this  situation,  the  final 
rulemaking  has  adopted  language  that 
clarifies  this  point. 

One  comment  indicated  that 
§  2091.1(b)  of  the  proposed  rulemaking 
was  confueing  and  appeared  to  repeat 
the  provisions  of  §  2091.0-7(a).  The 
section  has  not  been  changed  by  the 
final  rulemaking. 

Several  of  the  comments  on  §  2091.2 
of  the  proposed  rulemaking  questioned 
the  use  of  a  notice  of  realty  action  as  the 
method  for  classification  of  lands 
requiring  classification  actions.  During 
its  continuing  efforts  to  update  the 
provisions  of  Title  43  of  the  Code  of 
Federal  Regulations  dealing  with  land 
disposals,  the  Bureau  of  Land 
Management  is  making  the  notice  of 
realty  action  the  vehicle  for  notification 
to  the  public  that  public  lands  are  being 
made  available  for  disposal.  These 
changes,  some  of  which  are  already  in 
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place  in  Title  43,  will  standardize  the 
use  of  the  notice  of  realty  action  as  the 
vehicle  for  land  classification,  a  process 
that  should  clear  up  the  confusion  that 
was  indicated  in  the  comments  on  this 
issue. 

One  comment  on  S  2091.2-1  of  the 
proposed  rulemaking  suggested  that  the 
Rnal  rulemaking  provide  that  the  filing 
of  an  application  to  exchange  lands 
should  segregate  the  public  lands  and 
pointed  out  that  this  amendment  would 
follow  the  existing  practice  for 
exchanges  of  lands  within  the  National 
Forest  System.  The  final  rulemaking  has 
not  adopted  the  suggestion.  The 
exchange  regulations,  43  CFR  Group 
2200,  provide  the  authorized  officer  with 
latitude  as  to  when  the  notice  of  realty 
action  for  an  exchange  should  be  issued 
in  order  to  provide  the  greatest 
protection  for  the  lands  that  are  subject 
to  the  exchange.  The  Bureau  of  Land 
Management's  experience  shows  that 
the  finalization  of  an  exchange  normally 
takes  longer  than  two  years.  However, 
the  provisions  of  43  CFR  2201.1(b]  allow 
a  2-year  period  of  segregation  for 
exchanges  and  this  final  rulemaking 
cannot  extend  this  period.  Therefore,  the 
2-year  period  of  segregation  must  be 
used  at  a  point  when  it  is  most  effective. 
If  the  segregation  is  imposed  with  the 
filing  of  the  exchange  proposal,  the 
segregative  effect  would  end  before  the 
exchange  could  be  completed.  This 
could  result  in  entries  on  the  lands  that 
are  the  subject  of  the  exchange  that 
could  jeopardize  the  exchange  at  a  point 
where  the  parties  had  expended  large 
amounts  of  time  and  money.  For  these 
reasons,  the  timing  of  the  publication  of 
the  notice  of  realty  action  is  left  to  field 
personnel  who  are  responsible  for 
completing  the  exchange. 

Section  2091.2-2  of  the  proposed 
rulemaking  was  the  subject  of  several 
comments,  most  of  which  raised  points 
that  they  felt  needed  to  be  clariHed.  As 
a  result  of  the  concerns  about  clarity 
raised  by  the  comments,  the  section  was 
carefully  reviewed  to  see  if  it  could  be 
clarified.  The  final  rulemaking  modifies 
the  language  of  S  2091.2-2(a]  of  the 
proposed  rulemaking  to  clarify  an 
ambiguity  about  whether  the  lands  are 
automatically  opened  when  patented. 
Such  action  does  terminate  the 
segregative  effect  and  the  final 
rulemaking  so  states.  The  final 
rulemaking  has  adopted  a  suggested 
change  to  paragraph  (a](2]  that  makes  it 
clear  that  the  opening  occurs  on  the  date 
specified  in  the  Federal  Register  notice, 
not  upon  publication  in  the  Federal 
Register.  Another  suggested  change  that 
has  been  adopted  by  the  final 
rulemaking  is  the  inclusion  of  a 


reference  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act. 
Finally,  S  2091.2-2(c)  of  the  proposed 
rulemaking  has  been  amended  by  the 
final  rulemaking  to  clarify  that  lands 
received  by  the  United  States  as  part  of 
an  exchange  become  open  to  "some  or 
all  of  the  public  land  laws."  rather  than 
open  to  all  of  the  public  land  laws  as 
stated  in  the  proposed  rulemaking. 

Several  comments  were  directed  to 
S  2091.3  of  the  proposed  rulemaking. 
One  of  the  comments  suggested  that  the 
Hnal  rulemaking  should  contain 
language  covering  land  selections  by  the 
State  of  Alaska.  This  suggestion  has  not 
been  adopted  because  the  land 
selections  of  the  State  of  Alaska  are 
covered  in  S  2091.9  of  the  proposed  and 
final  rulemaking.  These  selections  have 
been  covered  in  a  separate  section 
because  of  the  special  nature  of  the  land 
selection  procedures  for  the  State  of 
Alaska,  a  procedure  that  did  not  fit  with 
the  provisions  in  the  general  sections. 

A  couple  of  the  comments  on 
I  2091.3-l(c]  of  the  proposed  rulemaking 
suggested  the  need  to  clarify  the  issue  of 
when  the  segregation  for  an  appHcation 
to  purchase  Federally-owned  mineral 
interests  of  the  United  States  becomes 
effective.  The  final  rulemaking  has 
adopted  a  change  which  follows  the 
provisions  of  43  CFR  Part  2720  and 
makes  the  segregation  effective  upon 
publication  of  the  notice  of  the  filing  of 
an  application  to  purchase  Federally- 
owned  mineral  interests.  This  notice  is 
to  be  pubhshed  as  soon  as  possible  after 
the  filing  of  the  application  in  order  to 
protect  the  lands  from  any  unauthorized 
entry. 

As  suggested  in  a  comment,  the  final 
rulemaking  has  adopted  a  change  which 
adds  the  requirements  of  the  Airport 
and  Airway  Improvement  Act  of  1982  to 
S  91.3-l{d)  of  the  proposed  rulemaking. 

A  couple  of  comments  on  {  2091.3-2  of 
the  proposed  rulemaking  made  the  point 
that  lands  acquired  through  exchange 
should  not  be  automatically  opened  to 
the  public  land  laws.  To  clari^  this 
point,  the  final  rulemaking  has  adopted 
a  change  that  specifies  that  the  date  on 
which  lands  acquired  through  exchange 
are  open  to  the  public  land  laws  is  the 
date  of  the  pubUcation  of  a  notice  of 
availability. 

One  comment  questioned  the 
inclusion  of  lands  of  the  National  Forest 
System  in  this  proposed  rulemaking 
which  covers  lands  administered  by  the 
Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management.  These 
lands  are  included  in  both  the  proposed 
and  final  rulemaking  because  of  the 
statutory  authority  given  the  Secretary 


of  the  Interior  in  connection  with  actions 
on  National  Forest  exchanges. 

One  comment  on  S  2091.4  of  the 
proposed  rulemaking  suggested  that  the 
phrase  "leases,  grants  or  contracts"  be 
deleted.  The  final  rulemaking  has  not 
adopted  this  suggestion,  leaving  the 
section  as  it  appeared  in  the  proposed 
rulemaking. 

A  comment  on  S  2091.4-1  of  the 
proposed  rulemaking  expressed  the 
view  that  there  was  a  conflict  between 
the  language  of  the  proposed  rulemaking 
and  S  2531.3  of  the  existing  regulations. 
After  a  careful  review  of  both  sections, 
the  final  rulemaking  retains  {  2091.4-1 
without  change  because  there  is  no 
conflict  between  the  two  cited  sections. 

A  comment  on  {  2091.4-3  of  the 
proposed  rulemaking  wanted  to  know 
the  effect  of  the  segregation  granted 
upon  the  signing  of  a  Carey  Act  contract 
on  the  segregation  that  took  effect  upon 
filing  of  the  application.  The  segregation 
created  by  the  signing  of  a  Carey  Act 
contract  is  a  new  segregation  that 
supersedes  the  prior  segregation  and  is 
good  for  a  period  of  10  years,  with  the 
Secretary  of  the  Interior  having 
authority  to  extend  that  segregation  for 
another  5  years.  The  fmal  rulemaking 
makes  no  substantive  change  in  this 
section  of  the  proposed  rulemaking. 

The  comments  on  58  2091.5,  2091.5-1 
and  2091.5-2  of  the  proposed  rulemaking 
pointed  out  several  places  where  the 
proposed  rulemaking  was  in  error  and 
needed  clarification.  The  fmal 
rulemaking  has  adopted  the  suggestion 
that  the  word  "withdrawals"  be 
replaced  with  the  word  "segregations" 
because  the  latter  word  properly 
describes  the  action  that  occ\ir8  as  a 
result  of  the  filing  of  an  application  or 
proposal.  Other  comments  on  these 
sections  of  the  proposed  rulemaking 
make  the  point  that  the  proposed 
rulemaking  discusses  "publication" 
without  specifying  where  the 
publication  is  to  be  made.  The  final 
rulemaking  adopts  language  requiring 
the  publication  to  be  in  the  Federal 
Register. 

Nearly  all  of  the  comments  on  this 
section  noted  that  the  word  "before"  is 
used  in  error  in  S  2091.5-l(b)  and  that  it 
should  be  replaced  with  the  word 
"after."  The  final  rulemaking  has 
adopted  this  correction. 

A  couple  of  the  comments  on 
§  2091.5-2  of  the  proposed  rulemaking 
indicated  some  confusion  about 
segregations  resulting  from  withdrawal 
applications  filed  prior  to  October  21, 
1976.  The  final  rulemaking  makes  no 
substantive  changes  in  this  section  of 
the  proposed  rulemaking.  The  final 
riilemaking  requires  that  any  amended 
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withdrawal  applicaliun  filed  prior  to 
October  21, 1976,  will  subject  the  lands 
covered  by  the  amended  application  to 
the  requirements  for  a  withdrawal 
application  filed  on  or  after  October  21, 
1976.  One  comment  questioned  what 
was  meant  by  paragraph  (b)  of  this 
section  of  the  proposed  rulemaking. 
That  paragraph  provides  that  lands 
affected  by  a  subsequent  amendment  to 
a  withdrawal  application  that  had  been 
filed  prior  to  October  21. 1976,  are 
subject  to  the  same  requirements  as 
those  for  a  withdrawal  application  filed 
on  or  after  October  21. 1976.  This  means 
the  segregation  of  all  the  lands  covered 
by  the  amended  application  will 
terminate  two  years  from  the  date  of 
publication  of  the  amendment.  The  final 
rulemaking  makes  no  substantive 
change  in  this  section. 

Several  comments  were  received  on 
§  2091.5-3  of  the  proposed  rulemaking. 
The  comments  raised  the  point  that  the 
language  of  the  proposed  rulemaking 
concerning  the  automatic  termination  of 
the  emergency  withdrawal  was 
confusing  and  needed  clarification.  The 
final  rulemaking  has  amended 
paragraph  (b)  to  clarify  that  the 
segregative  effect  of  an  emergency 
withdrawal  terminates  unless  it  is 
continued  by  publication  in  the  Federal 
Register  of  a  notice  of  the  filing  of  a 
withdrawal  application  or  proposal 
covering  all  or  part  of  the  lands  that 
were  included  in  the  emergency 
withdrawal. 

Section  2091.&-4  of  the  proposed 
rulemaking  was  the  subject  of  five 
comments.  These  comments  raised 
questions  about  the  procedures  under 
which  waterpower  withdrawals  can  be 
terminated.  After  careful  review  of  the 
proposed  rulemaking  and  the  comments, 
this  section  has  been  amended  by  the 
final  rulemaking  to  clarify  the 
procedures  for  opening  lands  covered  by 
a  waterpower  withdrawal  to  the 
operation  of  the  public  land  laws, 
including  the  mineral  laws. 

Section  2091.5-5  of  the  proposed 
rulemaking  was  the  subject  of  six 
comments,  with  most  of  the  comments 
raising  questions  about  when  lands 
covered  by  a  Federal  Power  Act 
withdrawal  that  is  vacated  are  opened. 
This  section  has  been  amended  by  the 
final  rulemaking  to  clarify  when  such 
lands  are  opened,  with  the  lands  being 
opened  when  the  vacated  withdrawal  is 
noted  on  the  land  records.  The  public  is 
reminded  that  the  Federal  Power  Act 
provides  that  lands  covered  by  a 
Federal  Power  Act  withdrawal  are,  at 
the  time  the  withdrawal  is  vacated, 
subject  for  a  period  of  90  days  to  the 
right  of  the  State  where  the  lands  are 


located  to  select  a  right-of-way  for 
highway  purposes.  The  final  rulemaking 
also  contains  a  reference  to  43  CFR  Part 
3730  to  give  the  interested  public  a 
better  understanding  of  the  effect  of  a 
Federal  Power  Act  withdrawal. 

Three  comments  were  directed  to 
§  2091.5-6  of  the  proposed  rulemaking, 
with  the  comments  expressing  some 
confusion  about  the  authority  of  the 
Secretary  of  the  Interior  in  those 
instances  where  the  Congress  makes  a 
withdrawal  of  the  public  lands  and  fails 
to  specify  the  extent  of  the  segregation. 
The  final  rulemaking  has  been  amended 
to  clarify  the  authority  of  the  Secretary 
in  such  instances. 

Only  three  comments  were  received 
on  §  2091.6  of  the  proposed  rulemaking. 
The  conmients  were  widely  varied  and 
raised  questions  about  the  effective  date 
of  a  withdrawal  and  its  termination.  In 
order  to  assist  the  users  of  this  section, 
the  final  rulemaking  has  added  a 
reference  to  43  CFR  Part  2310— 
Withdrawals,  General  Procedure. 

Section  2091.7-1  of  the  proposed 
rulemaking  was  the  subject  of  eleven 
comments.  A  couple  of  the  comments 
expressed  the  view  that  the  section  was 
too  restrictive  and  should  be  simplified. 
After  careful  review,  the  title  of  the 
section  has  been  changed  by  the  final 
rulemaking  to  clarify  that  the  section  is 
applicable  to  all  classification  actions. 
The  final  rulemaking  also  replaces  the 
word  "cancellation"  in  §  2091.7-l(a)(2) 
with  the  word  "classification."  the  word 
that  was  originally  intended. 

The  comments  on  section  2091.7-2  of 
the  proposed  rulemaking  raised 
questions  about  the  provisions  of  this 
section.  One  comment  pointed  out  that 
lands  classified  for  disposal  under  the 
Recreation  and  Public  Purposes  Act  and 
the  Small  Tract  Act  are  segregated  from 
the  Mineral  Leasing  Act,  which  is 
inconsistent  with  the  language  of  the 
proposed  rulemaking.  The  final 
rulemaking  has  removed  the  reference  to 
the  mfaieral  laws  in  the  first  sentence  of 
the  section.  This  change  means  that  the 
classification  notice  will  set  out  the 
extent  of  the  segregative  effect, 
including  whether  the  lands  are 
segregated  from  the  mineral  laws. 

Sections  2091.9  through  2091.9-3  of  the 
proposed  rulemaking  was  the  focus  of 
three  comments.  One  of  the  comments 
recommended  that  the  final  rulemaking 
repeat  the  provisions  of  43  CFR  Part 
2650  that  are  applicable  to  opening  and 
closing  of  the  public  lands.  As  stated 
earlier  in  this  preamble,  this  part  is  a 
restatement  of  the  provisions  located  in 
other  parts  of  Title  43  of  the  Code  of 
Federal  Regulations  on  opening  and 
closing  of  the  public  lands.  Repeating 


these  provisions  is  not  required  and  the 
final  rulemaking  has  not  adopted  the 
recommendation.  The  final  rulemaking 
does  make  a  correction  in  §  2091.9-3  by 
removing  the  phrase  "Part  4220"  and 
replacing  il  with  the  phase  "Part  4200." 
While  this  final  rulemaking  cannot 
address  the  suggestion  of  one  of  the 
comments  that  the  provisions  of  43  CFR 
Part  2650  need  to  be  updated,  the  Bureau 
of  Land  Management  is  reviewing  Part 
2650  to  determine  what,  if  any,  changes 
are  needed. 

Editorial  and  grammatical  corrections 
have  been  made  as  needed. 

The  principal  author  of  this  final 
rulemaking  is  Jim  Powell,  Division  of 
Lands,  Bureau  of  Land  Management, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  revision  made  by  this  final 
rulemaking  is  a  restatement  in  one 
location  of  the  existing  procedures  for 
segregating  or  opening  the  public  lands 
to  the  various  public  land  laws  and  the 
mineral  laws.  The  final  rulemaking 
makes  no  change  in  the  procedures  that 
exist  in  other  parts  of  Title  43  of  the 
Code  of  Federal  Regulations,  procedures 
that  apply  equally  to  all  entities  who 
desire  to  use  the  public  lands. 

Since  this  final  rulemaking  is  a 
restatement  of  regulations  that  are 
located  in  other  parts  of  Title  43  of  the 
Code  of  Federal  Regulations,  there  are 
no  new  information  collection 
requirements  requiring  the  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  43  CFR  Part  2090 

Airports,  Alaska,  Coal,  Grazing  lands, 
Indian  lands.  Public  lands,  Public 
lands — classification,  Public  lands — 
mineral  resources,  Public  lands — 
withdrawal.  Seashores,  Veterans. 

Under  the  authority  of  section  2478  of 
the  Revised  Statutes  (43  U.S.C.  1202). 
sections  2275  and  2276  of  the  Revised 
Statutes  (43  U.S.C.  851,  852),  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  section 
4  of  the  Act  of  August  18. 1894.  as 
amended  (43  U.S.C.  641  et  seq.),  the  Act 
of  March  3. 1877  (43  U.S.C.  231,  321. 
3233.  325,  327-329).  section  4  of  the 
General  Allotment  Act  of  February  8, 
1887  (25  U.S.C.  334).  as  amended  by  the 
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Act  of  February  18. 1891  (26  Stat.  794) 
and  section  17  of  the  Act  of  June  25. 1910 
(25  U.S.C.  336).  the  Act  of  March  20, 
1922.  as  amended  (16  U.S.C.  485),  the 
Act  of  July  7. 1958  (72  Stat.  339-340),  the 
Act  of  January  29, 1929.  as  supplemented 
(43  U.S.C.  852  Note),  section  24  of  the 
Federal  Power  Act.  as  amended  (16 
U.S.C.  818),  section  7  of  the  Act  of  June 
28, 1934,  as  amended  (43  U.S.C.  315f),  the 
Alaska  Native  Claims  Settlement  Act,  as 
amended  (43  U.S.C.  1701  et  seq.).  Part 
2090,  Group  2000,  Subchapter  B,  Chapter 
II  of  Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

lames  E.  Cason, 

Acting  Assistant  Secretary  of  the  Interior. 
March  25, 1987. 

PART  2090— (AMENDED] 

1.  An  authority  citation  for  Part  2090  is 
added  to  read: 

Authority:  R.S.  2478  (43  U.S.C.  1201):  R.S. 
2275,  2276  (43  U.S.C.  851,  852);  43  U.S.C.  869  et 
seq.:  43  U.S.C.  641  et  seq.:  43  U.S.C.  321-323: 
43  U.S.C.  231,  321.  323.  327-329:  25  U.S.C.  334; 
25  U.S.C.  336;  16  U.S.C.  485;  72  Stat.  339-340; 
43  U.S.C.  852  note;  16  U.S.C.  818;  43  U.S.C. 
315f;  43  U.S.C.  1601  et  seq.;  16  U.S.C.  3101  et 
seq.;  43  U.S.C.  1701  et  seq.;  30  U.S.C.  189;  48 
U.S.C.  462  note;  43  U.S.C.  279-283. 

2.  Part  2090  is  amended  by  revising 
subpart  2091  to  read: 

PART  2090— SPECIAL  LAWS  AND 
RULES 


Subpart  2091— Segregation  and  Opening  of 
Lands 


Sec. 

2091.0-1     Purpose. 
2091.0-3    Authority. 
2091.0-5    Derinitions. 
2091.0-7    Principles. 

2091.1  Action  on  applications  and  mining 
claims. 

2091.2  Segregation  and  opening  resulting 
from  publication  of  a  Notice  of  Realty 
Action. 

2091.2-1    Segregation. 
2091.2-2    Opening. 

2091.3  Segregation  and  Opening  resulting 
from  the  filing  of  an  application  or  offer. 

2091.3-1     Segregation. 
2091.3-2    Opening. 

2091.4  Segregation  and  opening  resulting 
from  the  allowance  of  entries,  leases, 
grants  or  contracts. 

2091.4-1  Segregation  and  opening — Desert 
land  entries  and  Indian  allotments. 

2091.4-2  Segregation  and  opening — airport 
leases  and  grants. 

2091.4-3  Segregation  and  opening — Carey 
Act. 

2091.5  Withdrawals. 


Sec 

2091.5-1    Segregation  of  lands  resulting  from 

withdrawal  applications  filed  on  or  after 

October  21. 1976. 
2091.5-2    Segregation  of  lands  resulting  from 

withdrawal  applications  filed  prior  to 

October  21, 1976. 
2091.5-3    Segregative  effect  and  opening — 

emergency  withdrawals. 
2091.5-4    Segregative  effect  and  opening — 

water  power  withdrawals. 
2091.5-5    Segregative  effect  and  opening- 
Federal  Power  Act  withdrawals. 
2091.5-6    Congressional  withdrawals  and 

opening  of  lands. 

2091.6  Opening  of  withdrawn  lands — 
general. 

2091.7  Segregation  and  opening  of  lands  for 
a  specific  use. 

2091.7-1    Segregative  effect  and  opening — 

classification. 
2091.7-2    Segregative  effect  and  opening — 

Taylor  Grazing  Act. 
2091.9    Segregation  and  opening  resulting 

from  laws  specific  to  Alaska. 
2091.9-1    Alaska  Native  selections. 
2091.9-2    Selections  by  the  State  of  Alaska. 
2091.9-3    Lands  in  Alaska  under  grazing 

lease. 

Subpart  2091— Segregation  and 
Opening  of  Lands 

$2091.0-1    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  general  restatement  of  the 
regulatory  provisions  in  Title  43  of  the 
Code  of  Federal  Regulations  dealing 
with  the  segregation  and  opening  of 
public  lands  administered  by  the 
Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management  and 
summarize  the  existing  procedures 
covering  opening  and  closing  of  lands  as 
they  relate  to  the  filing  of  applications. 
The  provisions  of  this  subpart  do  not 
replace  or  supersede  any  provisions  of 
Title  43  covering  opening  and  closing  of 
public  lands. 

§2091.0-3    Authority. 

Section  2478  of  the  Revised  Statutes 
(43  U.S.C.  1201),  sections  2275  and  2276 
of  the  Revised  Statutes  (43  U.S.C.  851. 
852).  the  Recreation  and  Public  Purposes 
Act.  as  amended  (43  U.S.C.  869  et  seq.), 
section  4  of  the  Act  of  August  18, 1894, 
as  amended  (43  U.S.C.  641  et  seq.).  the 
Act  of  March  3, 1877  (43  U.S.C.  321-323). 
as  amended  by  the  Act  of  March  3. 1891 
(43  U.S.C.  231.  321,  323,  325,  327-329), 
section  4  of  the  General  Allotment  Act 
of  February  8, 1887  (25  U.S.C.  334),  as 
amended  by  the  Act  of  February  28, 1891 
(26  Stat.  794)  and  section  17  of  the  Act  of 
June  25 1910  (25  U.S.C.  336).  the  Act  of 
March  20. 1922.  as  amended  (16  U.S.C. 
485).  the  Act  of  July  7. 1958  (72  Stat.  339- 
340),  the  Act  of  January  21, 1929,  as 
supplemented  (43  U.S.C.  852  Note), 
section  24  of  the  Federal  Power  Act.  as 
amended  (16  U.S.C.  818),  section  7  of  the 


Act  of  June  28. 1934,  as  amended  (43 
U.S.C.  315f),  the  Alaska  Native  Claims 
Settlement  Act,  as  amended  (43  U.S.C. 
1601  et  seq.),  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3101  et  seq.)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.). 

S  2091.0-5    Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  subpart. 

(b)  "Segregation"  means  the  removal 
for  a  limited  period,  subject  to  valid 
existing  rights,  of  a  specified  area  of  the 
public  lands  from  the  operation  of  some 
or  all  of  the  public  land  laws,  including 
the  mineral  laws,  pursuant  to  the 
exercise  by  the  Secretary  of  regulatory 
authority  for  the  orderly  administration 
of  the  public  lands. 

(c)  "Land"  or  "public  lands"  means 
any  lands  or  interest  in  lands  owned  by 
the  United  States  within  the  several 
States  and  administered  by  the 
Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management,  without 
regard  to  how  the  United  States 
acquired  ownership,  except:  (1)  Lands 
located  on  the  Outer  Continental  Shelf; 
and  (2)  lands  held  for  the  benefit  of 
Indians.  Aleuts  and  Eskimos. 

(d)  "Mineral  laws"  means  those  laws 
applicable  to  the  mineral  resources 
administered  by  the  Bureau  of  Land 
Management.  They  include,  but  are  not 
limited  to,  the  mining  laws,  the  mineral 
leasing  laws,  the  material  disposal  laws 
and  the  Geothermal  Steam  Act. 

(e)  "Public  lands  records"  means  the 
Tract  Books,  Master  Title  Plats  and 
Historical  Indices  maintained  by  the 
Bureau  of  Land  Management,  or 
automated  representation  of  these 
books,  plats  and  indices  on  which  are 
recorded  information  relating  to  the 
status  and  availability  of  the  public 
lands.  The  recorded  information  may 
include,  but  is  not  limited  to, 
withdrawals,  restorations,  reservations, 
openings,  classifications  applications, 
segregations,  leases,  permits  and 
disposals. 

(f)  "Opening"  means  the  restoration  of 
a  specified  area  of  public  lands  to 
operation  of  the  public  land  laws, 
including  the  mining  laws,  and,  if 
appropriate,  the  mineral  leasing  laws, 
the  material  disposal  laws  and  the 
Geothermal  Steam  Act,  subject  to  valid 
existing  rights  and  the  terms  and 
provisions  of  existing  withdrawals, 
reservations,  classifications,  and 
management  decisions.  Depending  on 
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me  language  in  tne  opening  order,  an 
opening  may  restore  the  lands  to  the 
operation  of  all  or  some  of  the  public 
land  laws. 

(g)  "Opening  order"  means  an  order 
issued  by  the  Secretary  or  the 
authorized  officer  and  published  in  the 
Federal  Register  that  describes  the 
lands,  the  extent  to  which  they  are 
restored  to  operation  of  the  public  land 
laws  and  the  mineral  laws,  and  the  date 
and  time  they  are  available  for 
application,  selection,  sale,  location, 
entry,  claim  or  settlement  under  those 
laws. 

(h)  "Public  land  laws"  means  that 
body  of  laws  dealing  with  the 
administration,  use  and  disposition  of 
the  public  lands,  but  does  not  include 
the  mineral  laws. 

(i)  "Revocation"  means  the 
cancellation  of  a  Public  Land  Order,  but 
does  not  restore  public  lands  to 
operation  of  the  public  land  laws. 

(j)  "Secretary"  means  the  Secretary  of 
the  Interior  or  a  secretarial  officer 
subordinate  to  the  Secretary  who  has 
been  appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate, 
and  to  whom  has  been  delegated  the 
authority  of  the  Secretary  to  perform  the 
duties  described  in  this  part  as  being 
performed  by  the  "Secretary". 

§2091.07    Principles. 

(a)  Generally,  segregated  lands  are 
not  available  for  application,  selection, 
sale,  location,  entiy,  claim  or  settlement 
under  the  public  land  laws,  including  the 
mining  laws,  but  may  be  open  to  the 
operation  of  the  discretionary  mineral 
leasing  laws,  the  material  disposal  laws 
and  the  Geothermal  Steam  Act,  if  so 
specified  in  the  document  that 
segregates  the  lands.  The  segregation  is 
subject  to  valid  existing  rights  and  is,  in 
most  cases,  for  a  limited  period  which  is 
specified  in  regulations  or  in  the 
document  that  segregates  the  lands. 
Where  there  is  an  administrative  appeal 
or  review  action  on  an  application 
pursuant  to  part  4  or  other  subparts  of 
this  title,  the  segregative  period 
continues  in  effect  until  publication  of 
an  opening  order. 

(b)  Opening  orders  may  be  issued  at 
any  time  but  are  required  when  the 
opening  date  is  not  specified  in  the 
document  creating  the  segregation,  or 
when  an  action  is  taken  to  terminate  the 
segregative  effect  and  open  the  lands 
prior  to  the  specified  opening  date. 

§2091.1    Action  on  appik»tions  and 
mining  claims. 

{a]  Except  where  the  law  and 
regulations  provide  otherwise,  all 
applications  shall  be  accepted  for  filing. 
However,  applications  which  are 


accepted  for  filing  shall  be  rejected  and 
cannot  be  held  pending  possible  future 
availability  of  the  lands  or  interests  in 
lands,  except  those  that  apply  to 
selections  made  by  the  State  of  Alaska 
under  section  906(e)  of  the  Alaska 
National  Interest  Land  Conservation  Act 
and  selections  made  by  Alaska  Native 
Corporations  under  section  3(e)  of  the 
Alaska  Native  Claims  Settlement  Act, 
when  approval  of  the  application  is 
prevented  by: 

(1)  A  withdrawal,  reservation, 
classification,  or  management  decision 
applicable  to  the  lands; 

(2)  An  allowed  entry  or  selection  of 
lands; 

(3)  A  lease  which  grants  the  lessee 
exclusive  use  of  the  lands; 

(4)  Classifications  existing  under 
appropriate  law: 

(5)  Segregation  due  to  an  application 
previously  filed  under  appropriate  law 
and  regulations; 

(6)  Segregation  resulting  from  a  notice 
of  realty  action  previously  published  in 
the  Ftderal  Register  under  appropriate 
regulations;  and 

(7)  The  fact  that,  for  any  reason,  the 
lands  have  not  been  made  subject  to, 
restored  or  opened  to  operation  of  the 
public  land  laws,  including  the  mineral 
laws. 

(b)  Lands  may  not  be  appropriated 
under  the  mining  laws  prior  to  the  date 
and  time  of  restoration  and  opening. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38,  vests  no  rights 
against  the  United  States.  Actions 
required  to  establish  a  mining  claim 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  laws 
where  those  laws  are  not  in  conflict 
with  Federal  law.  The  Bureau  of  Land 
Management  does  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  because  Congress  has 
provided  for  the  resolution  of  these 
matters  in  local  courts. 

§  2091.2    Sogrsgation  and  opening 
resulting  from  putitlcatlon  of  a  Notice  of 
Realty  Action. 

§  2091.2-1    Segregation. 

The  publication  of  a  Notice  of  Realty 
Action  in  the  Federal  Register 
segregates  lands  that  are  available  for 
disposal  under: 

(a)  The  Recreation  and  PHiblic 
Purposes  Act,  as  amended  (43  U.S.C. 
669-4),  for  a  period  of  18  months  (See 
Part  2740  and  Subpart  2912); 

(b)  The  sales  provisions  of  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1713) 
for  a  period  of  270  days  (See  Part  2710); 
and 


(c)  The  exchange  provisions  of  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976(43  U.S.C.  1716) 
for  a  period  of  2  years  (See  Part  2200). 

§2091.2-2    Opening. 

(a)  The  segregative  efl^ect  of  a  Notice 
of  Realty  Action  automatically 
terminates  either: 

(1)  At  the  end  of  the  periods  set  out  in 
§  2091.2-1  of  this  title  (See  Part  2740);  or 

(2)  As  of  the  date  specified  in  an 
opening  order  published  in  the  Federal 
Register;  or 

(3)  Upon  issuance  of  a  patent  or  other 
document  of  conveyance;  whichever 
occurs  first. 

(b)  Lands  conveyed  under  either  the 
Recreation  and  Public  Purposes  Act  or 
sections  203  and  206  of  the  Federal  Land 
Policy  and  Management  Act,  upon 
opening,  remain  segregated  from  the 
mining  laws  pending  the  issuance  of 
such  regulations  as  the  Secretary  may 
prescribe. 

(c)  Lands  conveyed  to  the  United 
States  by  exchange  become  public  lands 
upon  acceptance  of  title  by  the  United 
States  and  become  open  to  the 
operation  of  some  or  all  of  the  public 
land  lawst  to  the  extent  and  on  the  date 
and  time  set  forth  in  an  opening  order 
published  in  the  Federal  Register. 

S  2091.3    Segregation  and  opening 
resulting  from  ttte  filing  of  an  application  or 
offer. 

§  2091.3-1    Segregation. 

(a)  The  filing  of  an  application  for 
lands  for  selection  by  a  State  (exclusive 
of  Alaska)  segregates  the  lands  included 
in  the  application  for  a  period  of  2  years 
from  the  date  the  application  is  filed. 
(See  Subparts  2621  and  2622) 

(b)  The  filing  of  a  notice  of  an  offer  for 
exchange  of  lands  within  the  National 
Forest  System  segregates  the  lands  for  a 
period  of  2  years  from  the  date  of  such 
fihng  with  the  authorized  office.  (See 

§  2203.1(b)) 

(c)  The  filing  of  an  application  and 
publication  of  the  notice  of  the  filing  of 
an  application  in  the  Federal  Register 
for  the  purchase  of  Federally-owned 
mineral  interests  under  section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1719) 
segregates  the  lands  for  a  period  of  2 
years  from  the  date  of  the  publication  of 
the  notice  of  filing  of  the  application 
with  the  authorized  officer.  (See  Part 
2720) 

(d)  The  filing  of  an  application  for  an 
airport  lease  under  the  Act  of  May  24, 
1928.  as  amended  (49  U.S.C.  Appendix 
211-213),  or  the  filing  of  a  request  for  an 
airport  conveyance  under  the  Airport 
and  Airway  improvement  Act  of  1962 
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(49  U.S.C.  2215).  segregates  the  lands  as 
of  the  date  of  filing  with  the  authorized 
ofncer.  (See  Part  2640  and  Subpart  2911) 

§2091.3-2    Opening. 

(a)  If  the  application  or  offer 
described  in  §  2091.3-1  of  this  title  is  not 
denied  or  otherwise  terminated  prior  to 
the  end  of  the  2-year  segregative  period, 
the  segregative  e^ect  of  the  filing  of  the 
application  or  offer  terminates  either: 

(1)  Upon  the  issuance  of  a  patent, 
other  document  of  conveyance  or  lease 
to  such  lands;  or 

(2)  Upon  publication  in  the  Federal 
Register  of  an  opening  order  terminating 
the  segregative  effect  and  specifying  the 
date  and  time  of  opening:  or 

(3)  Automatically  upon  the  expiration 
of  the  2-year  period  commencing  on  the 
date  the  application  or  oH^er  is  fiiedb 
whichever  occurs  first. 

(b)  If  the  application  or  offer 
described  in  §  2091.3-1  of  this  title  is 
denied  or  otherwise  terminated  prior  to 
the  end  of  the  2-year  segregation  period, 
the  lands  are  opened  by  publication  in 
the  Federal  Register  of  an  opening  order 
specifying  the  date  and  time  of  opening. 

(c)  Lands  conveyed  to  the  United 
States  within  the  National  Forest 
System  under  the  authority  of  the  Act  of 
March  20, 1922,  as  amended  (16  U.S.C. 
485),  or  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701 
et  seq.)  are  open  to  operation  of  all  laws 
and  regulations  applicable  to  National 
Forest  System  lands  on  the  date  the 
lands  are  transferred  to  the  National 
Forest  System:  and  the  public  lands,  as 
applicable,  on  the  date  of  publication  of 
a  notice  of  availability. 

§  2091.4    Segregation  and  opening 
resulting  from  the  allowance  of  entries, 
leases,  grants  or  contracts. 

§2091.4-1    Segregation  and  opening— 
Desert  land  entries  and  Indian  allotments. 

(a)  Lands  covered  by  an  application 
for  a  desert  land  entry  or  Indian 
allotment  become  segregated  on  the 
date  of  allowance  or  approval  of  entry 
or  allotment  by  the  authorized  officer. 
(See  Parts  2520  and  2530). 

(b)  If  an  entry  or  allotment  is 
cancelled  or  relinquished,  the  lands 
become  open  to  the  operation  of  the 
public  land  laws  by  publication  in  the 
Federal  Register  of  an  opening  order 
which  specifies  the  date  and  time  of 
opening.  (See  Parts  2520  and  2530). 

§  2091.4-2    Segregation  and  opening — 
airport  leases  and  grants. 

(a)  The  issuance  of  a  lease  for  airport 
purposes  under  the  authority  of  the  Act 
of  May  24. 1928  or  a  patent  or  document 
of  conveyance  for  airport  and  airway 
purposes  under  the  authority  of  the  Act 


of  September  3, 1982.  as  anrtended  (49 
U.S.C.  2215).  continues  to  segregate  the 
lands.  (See  Part  2640  and  Subpart  2911) 

(b)  If  an  airport  lease  is  terminated, 
the  lands  are  opened  by  publication  in 
the  Federal  Register  of  an  opening  order 
which  specifies  the  date  and  time  of 
opening. 

(c)  The  lands  covered  by  an  airport 
lease  or  grant  remain  open  to  the 
operation  of  the  mineral  leasing  laws, 
the  material  disposal  laws  and  the 
Geothermal  Steam  Act,  but  are 
segregated  from  the  operation  of  the 
mining  laws  pending  the  issuance  of 
such  regulations  as  the  Secretary  may 
prescribe  (See  Part  2640  and  Subpart 
2911). 

§  2001 .4-3    Segregation  and  opening- 
Carey  Act 

(a)  For  lands  covered  by  a  Carey  Act 
grant,  publication  of  a  notice  in  the 
Federal  Register  that  a  contract  has 
been  signed  segregates  the  lands 
described  in  the  contract,  as  of  the  date 
of  publication  of  a  10  year  period,  from 
operation  of  the  public  land  laws  and 
the  mineral  laws  as  described  in  the 
notice.  (See  Part  2610). 

(b)  If  the  contract  under  the  Carey  Act 
is  terminated,  the  lands  are  opened  by 
publication  in  the  Federal  Register  of  an 
opening  order  which  specifies  the  date 
and  time  of  opening.  Preference  right  of 
entry  to  Carey  Act  entrymen  may  be 
provided  in  accordance  with  the 
provisions  of  Subpart  2613  of  this  title. 

§2091.5    WItlidrawals. 

§  2091.5-1    Segregation  of  lands  resulting 
from  withdrawal  applications  filed  on  or 
after  Octot>er  21, 1976. 

(a)  Publication  in  the  Federal  Register 
of  a  notice  of  an  application  or  proposal 
for  withdrawal,  as  provided  in  Subpart 
2310  of  this  title,  segregates  the  lands 
described  in  the  withdrawal  application 
or  proposal  to  the  extent  specified  in  the 
notice.  The  segregative  effect  becomes 
effective  on  the  date  of  publication  and 
extends  for  a  period  of  2  years  unless 
sooner  terminated  as  set  out  below. 

(b)  Segregations  resulting  from 
applications  and  proposals  filed  on  or 
after  October  21. 1976.  terminate: 

(1)  Automatically  upon  the  expiration 
of  a  2  year  period  from  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  the  filing  of  an  application  or 
proposal  for  withdrawal; 

(2)  Upon  the  publication  in  the  Federal 
Register  of  a  Public  Land  Order  effecting 
the  withdrawal  in  whole  or  in  part: 

(3)  Upon  the  publication  in  the  Federal 
Register  of  a  notice  denying  the 
withdrawal  application  or  proposal,  in 
whole  or  in  part  giving  the  date  and 
time  the  lands  shall  be  open;  or 


(4)  Publication  in  the  Federal  Register 
of  a  notice  of  request  for  cancellation  of 
a  withdrawal  application  or  proposal,  in 
whole  or  in  part,  giving  the  date  and 
time  the  lands  are  open. 

§2091.5-2  Segregation  of  lands  resulting 
from  withdrawal  applications  filed  prior  to 
Octot>er  21, 1976. 

(a)(1)  Lands  covered  by  a  withdrawal 
application  or  withdrawal  proposal  filed 
prior  to  October  21, 1976,  were 
segregated  on  the  date  the  application 
was  properly  filed  and  remain 
segregated  through  October  20. 1991.  to 
the  extent  specified  in  notices  published 
in  the  Federal  Register,  unless  the 
segregative  effect  is  terminated  prior  to 
that  date  in  accordance  with  procedures 
in  §  2091.5-1  of  this  title. 

(2)  Any  amendment  made  to  a 
withdrawal  application  filed  prior  to 
October  21, 1976.  for  the  purpose  of 
adding  lands  modifies  the  term  of 
segregation  for  all  lands  covered  by  the 
amended  application  to  conform  with 
the  provision  of  §  2091.5-1  of  this  title. 

(b)  Segregations  resulting  from 
applications  filed  under  this  section 
terminate  in  accordance  with 
procedures  in  S  2091.5-1  of  this  title. 

§2091.5-3    Segregative  effect  and 
opening — emergency  withdrawals. 

(a)  When  the  Secretary  determines 
that  an  emergency  exists  and 
extraordinary  measures  need  to  be 
taken  to  preserve  values  that  would 
otherwise  be  lost,  a  withdrawal  is  made 
immediately  in  accordance  with  §  2310.5 
of  this  title.  Emergency  withdrawals  are 
effective  on  the  date  the  Public  Land 
Order  making  the  withdrawal  is  signed, 
and  cannot  exceed  3  years  in  duration 
and  may  not  be  extended. 

(b)  The  lands  covered  by  an 
emergency  withdrawal  are  opened 
automatically  on  the  date  of  expiration 
of  the  withdrawal  unless  segregation  is 
effected  by  the  publication  in  the 
Federal  Register  of  a  notice  of  a 
withdrawal  application  or  proposal. 

§  2091.5-4    Segregative  effect  and 
opening — water  power  withdrawals. 

(a)  Lands  covered  by  powersite 
reserves,  powersite  classifications,  and 
powersite  designations  are  considered 
withdrawn  and  are  segregated  from 
operation  of  the  public  land  laws,  but 
are  not  withdrawn  and  segregated  from 
the  operation  of  the  mineral  laws. 

(b)  These  lands  may  be  opened  to 
operation  of  the  public  land  laws  after  a 
revocation  or  cancellation  order  issued 
by  the  Department  of  the  Inferior  or 
after  a  determination  to  open  the  lands 
is  made  by  the  Federal  Energy 
Regulatory  Commission  under  section  24 
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of  the  Federal  Power  Act.  (See  Subpart 
2320]  Mining  claims  may  be  located  on 
such  lands  under  procedures  in  Subpart 
3730  of  this  title.  These  lands  are  opened 
by  publication  in  the  Federal  Register  of 
an  opening  order  specifying  the  extent, 
date  and  time  of  opening. 

§  2091.S-5    Segregative  effect  and 
opening — Federal  Power  Act  wittKlrawals. 

(a)(1)  The  Tiling  of  an  application  for  a 
power  project  with  the  Federal  Energy 
Regulatory  Commission  withdraws  the 
lands  covered  by  the  application  from 
the  operation  of  the  public  land  laws; 
however,  the  lands  remain  open  to  the 
location,  lease  or  disposal  of  the  mineral 
estate. 

(2)  The  issuance  of  a  permit  or  license 
for  a  project  by  the  Federal  Energy 
Regulatory  Commission  withdraws  the 
lands  from  the  operation  of  the  mining 
laws.  (See  Part  3730). 

(b)  Lands  withdrawn  under  section  24 
of  the  Federal  Power  Act  remain 
withdrawn  until  the  withdrawal  is 
vacated  and  the  lands  opened  by  proper 
authority. 

(c)  After  a  withdrawal  has  been 
vacated,  the  lands  are  opened  to  the 
operation  of  the  public  land  laws  by 
notation  of  the  lands  records  to  that 
effect. 

§  2091.5-6    Congressional  withdrawals  and 
opening  of  lands. 

(a)  Congressional  withdrawals 
become  effective  and  are  terminated  as 
specified  in  the  statute  making  the 
withdrawal.  If  the  statute  does  not 
specify  the  date,  duration  and  extent  of 
segregation,  the  Secretary  shall  publish 
in  the  Federal  Register  a  Public  Land 
Order  so  specifying. 

(b)  If  the  statute  does  not  specify 
when  and  to  what  extent  the  lands  are 
to  be  opened,  the  Secretary  publishes  in 
the  Federal  Register  an  opening  order  so 
specifying. 

;  209 1 .6    Opening  of  witlwlrawn  lands— 
general. 

The  term  of  a  withdrawal  ends  upon 
expiration  under  its  own  terms,  or  upon 
revocation  or  termination  by  the 
Secretary  by  publication  in  the  Federal 
Register  of  a  Public  Land  Order.  Lands 
included  in  a  withdrawal  that  is 
revoked,  terminates  or  expires  do  not 
automatically  become  open,  but  are 
opened  through  publication  in  the 
Federal  Register  of  an  opening  order.  An 
opening  order  may  be  incorporated  in  a 
Public  Land  Order  that  revokes  or 
terminates  a  withdrawal  or  may  be 
published  in  the  Federal  Register  as  a 
separate  document.  In  each  case,  the 
opening  order  specifies  the  time,  date 
and  specific  conditions  under  which  the 
lands  are  opened.  (See  Subpart  2310.) 


§  2091.7    Segregation  aiKl  opening  of  lands 
ciassWed  for  a  specific  use. 

§2091.7-1    Segregative  effect  and  opening 
classifications. 

(a)(1)  Lands  classified  under  the 
authority  of  the  Recreation  and  the 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869-4),  and  the  Small  Tract  Act 
(43  U.S.C.  682a)  are  segregated  from  the 
operation  of  the  public  land  laws, 
including  the  mining  laws,  but  not  the 
mineral  leasing  laws,  the  material 
disposal  laws,  and  the  Geothermal 
Steam  Act,  except  as  provided  in  the 
notice  of  realty  action. 

(2)  Lands  classified  under  the 
authority  of  the  Classification  and 
Multiple  Use  Act  (43  U.S.C.  1411-18)  are 
segregated  to  the  extent  described  in  the 
notice  of  classiHcation. 

(b)  The  segregative  effect  of  the 
classification  described  in  §  2091.7-1  of 
this  title  terminates  and  the  lands  are 
opened  under  the  following  procedures: 

(1)  Recreation  and  Public  Purposes 
Act  classifications;  (i)  Made  after  the 
effective  date  of  these  regulations 
terminate  and  the  lands  automatically 
become  open  at  the  end  of  the  18-month 
period  of  segregation  specified  in  part 
2470  of  this  title,  unless  an  application  is 
filed;  (ii)  made  prior  to  the  effective  date 
of  these  regulations  where  the  18-month 
period  of  segregation  specified  in  part 
2470  of  this  title  is  in  effect  on  the 
effective  date  of  these  regulations, 
expire  and  the  lands  automatically 
become  open  at  the  end  of  the  18-month 
period  of  segregation  unless  an 
application  is  filed;  (iii)  made  prior  to 
the  effective  date  on  these  regulations 
where  the  18-month  period  of 
segregation  has  expired  prior  to  the 
effective  date  of  these  regulations, 
terminate  by  publication  in  the  Federal 
Register  of  an  opening  order  specifying 
the  date  and  time  of  opening. 

(2)  Small  Tract  Act  classifications 
terminate  by  publication  in  the  Federal 
Register  of  an  opening  order  specifying 
the  date  and  time  of  opening. 

(3)  Classification  and  Multiple  Use 
Act  classification  shall  be  terminated  by 
publication  in  the  Federal  Register  of  an 
opeoing  order  specifying  the  date  and 
time  of  opening. 

§20t  1.7-2    Segregative  effect  and 
opening— Taylor  Grazing  Act 

I^nds  classified  under  section  7  of  the 
Act  of  )une  28. 1934,  as  amended  (43 
U.S£:.  315f),  are  segregated  to  the  extent 
described  in  the  classification  notice. 
The  segregative  effect  for  Desert  L,and 
entries,  Indian  allotments,  State 
selections  (exclusive  of  Alaska)  and 
Carey  Act  grants  made  after  the 
effective  date  of  these  regulations 


remains  in  effect  until  terminated  by 
publication  in  the  Federal  Register  of  an 
opening  wder  specifying  the  date  and 
time  of  opening  or  upon  issuance  of  a 
patent  or  other  document  of 
conveyance, 

§2091.9    Segregation  and  opening 
resulting  from  laws  specific  to  Alaska. 

§  2091.9-1    Alaska  Native  selections. 

The  segregation  and  opening  of  lands 
authorized  for  selection  and  selected  by 
Alaska  Natives  under  the  Alaska  Native 
Claims  Settlement  Act,  as  amended  (43 
U.S.C.  1601  et  seq.),  are  covered  by  Part 
2650  of  this  Utle. 

§2091.9-2    Selections  by  the  State  of 
Alaska. 

The  segregation  and  opening  of  lands 
authorized  for  selection  and  selected  by 
the  State  of  Alaska  under  the  various 
statutes  granting  lands  to  the  State  of 
Alaska  are  covered  by  Subpart  2627  of 
this  title. 


§  2091.9-3 
lease. 


Lands  In  Alaska  under  grazing 


The  segregation  and  opening  of  lands 
covered  by  the  Act  of  March  4, 1927  (43 
U.S.C.  316,  316a-316o)  are  covered  by 
Part  4200  of  this  title. 

(PR  Doc.  87-8342  Filed  4-14-87;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  6749] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 

action:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  forth  column. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas.  Assistant 
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Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street.  Southwest  Room  416 
Washington.  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  contruction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measure  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 


Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NHP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  indentified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month.  90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 


management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration.  FEMA. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

§  64.6    Ust  of  Eligible  CommunltlM. 


State 

Location 

Commu- 
nity Ho. 

Effective  dates  of  authorization/ 

cancellation  of  sale  of  flood  insurance  in 

community 

Current 
effective 
map  date 

Date  certain 

Federal 

assistance 

no  longer 

available  m 

special  flood 

hazard 

areas 

R*gionl 

Maine 

Hudson,    town    of,    Penobscot 

County. 
Johnson,     town     of     l^moille' 

County. 

Warren  County.  Unicorporated 
Areas. 

Charleston  County,  Urucorporat- 
ed  Areas. 

McClellanville,  town  of,  Charles- 
ton County. 

Wartert>oro.  city  of.  Colleton 
County. 

1.3  Fontaine,  town  of,  Wabash 
County. 

230392 
500063 

280198 
455413 
450039 
450058 

180267 

June  24,  1977,  Emergency;  Apr.  17,  1987, 
Regular  Apr.  17.  1987,  Suspension. 

May  13,  1975,  Emergency;  Feb.  1.  1979, 
Regular;  Apr.  1 7.  1 987.  Suspension. 

Dec.  26,  1973,  Emergency;  Apr.  17,  1987, 

Regular;  Apr.  1 7.  1 987,  Suspension. 
June  30.  1970,  Emergency;  Apr.  17,  1987, 

Regular;  Apr.  17,  1987,  Suspension. 
Dec.  16,  1975,  Emergency;  Apr.  17.  1987. 

Regular;  Apr.  17.  1987.  Suspension. 
Apr.  2,  1975.  Emergency;  Apr.   17.  1987. 

Regular;  Apr.  17,  1987,  Suspension. 

June  4,  1975,  Emergency;  Apr.  17.  1987, 
Regular;  Apr.  17,  1967,  Suspension. 

Apr.  17, 
1987. 

Apr.  17. 
1987. 

Apr.  17. 

1987. 
Apr.  17, 

1987. 
Apr.  17, 

1987. 
Apr.  17, 

1987. 

Apr.  17, 
1987. 

Apr.  17. 

1987. 

Do 

Do 
Do 
Do 
Do 

Do 

Vemront 

Region  IV 

Mississippi 

South  Carolina 

Do 

Do 

Region  V 

Indiana 
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State 


I 


Location 


Commu- 
nity No. 


Effective  dates  of  authorization/ 

cancellation  of  sale  of  flood  insurance  in 

community 


Current 
effective 
map  date 


Date  certain 

Federal 

assistance 

no  longer 

available  in 

special  flood 

hazard 

areas 


Ohio 

Wisconsin 

Minimal  Conversions 
Region  I 

Maine 

Do 

Region  II 

New  York 

Region  III 
West  Virginia 


ErK>n,  village  of,  Clark  County . 


Dousman,  village  of,  Waukesha 
County.  I 


I 


Frencf*oro,  town  of,  Hancock 

County. 
Troy,  town  of.  Wakto  County 


Laurens,    village    of,    Otsegb 
County. 

Junior,  town  of,  Bart)Our  County.. 


390795 
550480 

230594 
230269 

361351 

540001 


Sept  12,  1975,  Emergency;  Apr.  17,  1987, 
Regular,  Apr.  1 7,  1 987,  Suspension. 

June  30,  1975,  Emergency,  Apr.  17,  1)987, 
Regular,  Apr.  17, 1987,  Suspensioa 


Apr.  25,  1975,  Emergency;  Apr.  17,  1987, 
Regular  Apr.  17, 1986,  Suspension. 

Mar.  15,  1976,  Emergency;  Apr.  17,  1987, 
Regular,  Apr.  17. 1987,  Suspension. 


Jan.  27,  1976,  Emergency;  Apr.  17,  1987, 
Regular;  Apr.  17, 1987,  Suspension. 


Nov.  21,  1975,  Emergency;  Apr.  17,  1987, 
Regular;  Apr.  17,  1987,  Suspension. 


Apr.  17. 

1987. 
Apr.  17. 

1987. 


Apr.  17. 

1987. 
Apr.  17. 

1987. 


Apr.  17. 
1987. 


Apr.  17. 
1987. 


Do 
Do 


Apr.  17. 

1987 

Do 


Do 


Do 


Code  for  reading  fifth  column:  Emerg.— Emergency,  Reg.— Regular,  Susp. — Suspension. 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  April  9, 1987. 
[FR  Doc  87-8388  Filed  4-14-87;  8:45  am) 

BILLING  COOE  S71S-03-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  85-55;  RM-4861] 

Television  Broadcasting  Services; 
Bradenton,  PL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  assigns  UHF 
television  Channel  66  to  Bradenton, 
Florida,  in  response  to  a  petition  for 
reconsideration  filed  by  Broadcast 
Technical  Services,  Inc.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  May  26,  1987. 
FOR  FURTHER  INFORMATION  CONTACT 
Montrose  H.  Tyree.  (202)  634-6530,  Mass 
Media  Bureau. 

SUP-   f  ME  MTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  85-55. 
adopted  February  27, 1987,  and  released 
April  8, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW, 


Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.606    [Amended] 

2.  In  §  73.606(b),  Table  of 
Assignments,  the  entry  for  Bradenton, 
Florida,  Charmel  66,  is  added. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Mass  Media 

Bureau. 

[FR  Ddc.  87-8409  Filed  4-14-87;  8:45  am] 

BtLUNtt  cooe  sru-oi-M 

47  CFR  Part  73 

[MM  Docket  No.  86-98;  RM-5188,  5375] 

Radio  Broadcasting  Services; 
Seymour  and  Pigeon  Forge,  TN 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
242A  to  Seymour,  Tennessee,  as  that 
community's  first  FM  service  at  the 


request  of  William  J.  Miller.  A  site 
restriction  of  3.4  kilometers  (2.1  miles) 
northeast  of  Seymour  is  required.  In 
addition,  this  action  denies  the  mutually 
exclusive  petition  of  J.A.  Adams 
requesting  the  allotment  of  Channel 
242A  to  Pigeon  Forge,  Tennessee.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTlve  DATE:  May  26, 1987;  The 
window  pieriod  for  filing  applications 
will  open  on  May  27, 1987  and  close  on 
June  25, 1887. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-98, 
adopted  February  27, 1987,  and  released 
April  7, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
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9  73.202    ( Amenoeo  j 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding  the 
entry  for  Seymour,  Tennessee.  Channel 
242A. 

Bradley  P.  Holmes, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  87-8408  Filed  4-14-87;  8:45  am] 

BUXINQ  COOC  C712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-434;  RM-5573] 

Radio  Broadcasting  Services;  Pago 
Pago,  American  Samoa 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allocates 
Channel  221A  to  Pago  Pago,  American 
Samoa,  as  the  community's  first  local 
FM  service,  at  the  request  of  Samoa 
Technologies,  Inc.  Chaimel  221A  can  be 
allocated  in  compliance  with  the 
Commission's  minimum  distance 
separation  and  other  technical 
requirements.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  May  26, 1987;  The 
window  period  for  filing  applications  for 
open  on  May  27, 1987,  and  close  on  June 
26, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-434. 
adopted  February  27, 1987,  and  released 
April  8, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  ^4W..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


§73.202    [AinwMtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  by  adding  Pago 
Pago,  American  Samoa,  Chaimel  221A 

MaikN.Iipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  87-8406  Filed  4-14-87;  8:45  am] 
BHJJNQ  CODE  STII-OI-M 


47  CFR  Part  73 


[MM  Docket  No.  86-248;  RM-S244] 

Television  Broadcasting  Services; 
Walker,  MN 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  assigns  UHF 
Television  Channel  38  to  Walker, 
Miimesota,  in  response  to  a  petition 
filed  by  Hubbard  Broadcasting,  Inc.  This 
assignment  will  provide  a  second 
commercial  television  service  for 
Walker.  Canadian  concurrence  has  been 
obtained  for  the  assignment  of  Channel 
38  to  the  community.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  May  26,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Biu-eau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-248, 
adopted  February  27, 1987,  and  released 
April  8, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington,  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

173.606    [AnMndwl] 

2.  Section  73.606(b),  the  Table  of 
Assignments  is  amended  under 


Minnesota  by  adding  Channel  36-  to 

Walker. 

Mark  N.  Upp, 

Chief  Allocat:ons  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doa  87-6410  Filed  4-14-87:  8:45  am] 

BIUJNO  COOE  •712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-201;  RM-5003,  RM- 
5529] 

Radio  Broadcasting  Services; 
Falmouth,  KY 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  245A  for  FM  Channel  237A 
at  Falmouth,  Kentucky  and  modifies  the 
Ucense  of  Station  WIOK(FM)  to  specify 
the  new  channel  at  the  request  of  lOK, 
Inc.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  9, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

D.  David  Weston,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  corrected 
Report  and  Order,  MM  Docket  No.  86- 
201,  adopted  December  10, 1986,  and 
released  January  22, 1987.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

(73.202    [AmendMl] 

2.  S  73.202(b),  the  Table  of  Allotments 
is  revised  under  the  State  of  Kentucky 
by  adding  Channel  245A  and  deleting 
Channel  237A  at  Falmouth. 

Mark  N.  Lipp, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  87-8407  Filed  4-14-67;  8:46  am] 

WUJNQ  COM  •71X-41-M 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  ParU  522  and  552 

[Acquisition  Orctriw  AC-«7-2] 

Annual  Report  From  Federal 
Contractors 

agency:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  Acquisition  Circular 
temporarily  amends  Parts  522  and  552  of 
the  General  Services  Administration 
Acquisition  Regulation  (GSAR),  Chapter 
5,  to  implement  the  Department  of  Labor 
(DOL)  regulations  published  in  the 
March  4. 1987  Federal  Register  (52  PR 
6674-6679).  The  DOL  regulations  require 
Federal  Contractors  to  submit  a  report 
at  least  annually  to  the  Secretary  of 
Labor  regarding  employment  of  Vietnam 
era  and  special  disabled  veterans.  The 
intended  effect  is  to  provide  guidance  to 
GSA  contracting  activities  pending  a 
revision  to  the  regulation. 

dates:  Effective  Date:  April  3, 1987. 
Expiration  Date:  October  2, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Joyner,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP), 
(202)  523-^764. 

SUPPLEMENTARY  INFORMATION:  This  rule 
was  not  published  for  public  comment 
because  it  merely  implement*  the 
Department  of  Labor  regulations  which 
have  already  ungone  the  pubhc 
comment  process.  The  Director,  Office 
of  Management  and  Budget  (OMB),  by 
memorandum  dated  December  14, 1984, 
exempted  certain  agency  procurement 
regulations  from  Executive  Order  12291. 
The  exemption  applies  to  this  rule.  The 
Secretary  of  Labor  certified  to  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  that  the  annual 
reporting  requirement  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  This  rule  implements 
the  DOL  requirement  that  contractors 
submit  a  report  at  least  annually  to  the 
Secretary  of  Labor  regarding 
employment  of  Vietnam  era  and  special 
disabled  veterans.  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  information  collection 
requirement  contained  in  this  rule  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  and 
assigned  OMB  Control  No.  1293-0005. 
Government  Procurement. 


PARTS  522  and  552— (AMENDED] 

1.  The  authority  citation  for  48  CFR 
Parti  522  and  552  continues  to  read  as 
followvs: 

Authority:  40  U.S.C.  486(c). 

2.  48  CFR  Parts  522  and  552  are 
amended  by  the  following  Acquisition 
Circular: 

Aprill.1987. 

General  Services  Administration 
Acquisition  Regulation;  Acquisition 
Circular  (AC-87-2) 

To:  All  GSA  contracting  activities. 
Subject:  Annual  Report  from  Federal 
Contractors. 

1.  Purpose.  This  Acquisition  Circular 
temporarily  amends  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  Chapter  5  (APD 
2800.12)  to  prescribe  an  Employment 
Report  on  Special  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era  clause 
for  inclusion  in  GSA  contracts,  and  to 
make  related  changes. 

2.  Background.  As  required  by  the 
Veterans'  Compensation,  Education  and 
Employment  Amendment  of  1982,  the 
Department  of  Labor  (DOL)  prescribed 
on  March  4. 1987  (52  FR  6674-6679, 
March  4, 1987),  a  requirement  that 
Federal  contractors  submit  a  report  at 
least  annually  to  the  Secretary  of  Labor 
regarding  employment  of  Vietnam  era 
and  special  disabled  veterans.  This 
acquisition  circular  implements  the  DOL 
requirements. 

3.  Effective  Date.  All  solicitations 
issued  on  or  after  April  3. 1987,  shall 
include  the  clause  prescribed  at 

§  522.1308.  In  addition,  amendments  to 
solicitations  and  modifications  to 
contracts  issued  on  or  after  April  3, 1987, 
shall  incorporate  the  clause  prescribed 
at  S  552.1308  in  solicitations  or  contracts 
if  the  clause  is  not  included  in  the 
original  solicitation  or  contract. 

4.  Expiration  date.  This  acquisition 
circular  expires  October  2. 1987,  unless 
canceled  earlier. 

5.  Reference  to  regulation.  Sections 
522.1308,  522.1370  and  552.222-87  of  tiie 
General  Services  Administration 
Acquisition  Regulation. 

6.  Explanation  of  changes,  a.  Section 
522.1308  is  added  to  read  as  follows: 

§522.1308    Contract  daus*. 

The  contracting  officer  shall  insert  the 
clause  at  %  522.222-87,  Employment 
Reports  on  Special  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era,  in 
solicitations  and  contracts,  including 
leases  of  real  property,  whenever  the 
clause  at  FAR  52.222-35,  Affirmative 
Action  for  Special  Disabled  and 
Vietnam  Era  Veterans,  is  included. 


b.  Section  522.1370  is  added  to  read  as 
follows: 

§  522. 1 370    Annual  reports  from  Federal 
contractors. 

The  Veterans'  Compensation, 
Education  and  Employment 
Amendments  of  1982  established 
requirements  for  Federal  contractors  to 
submit  a  report  at  least  annually  to  the 
Secretary  of  Labor  regarding 
employment  of  Vietnam  era  and  special 
veterans.  Department  of  Labor 
regulations  implementing  this 
requirement  are  prescribed  at  41  CFR 
61-250. 

c.  Section  552.222-87  is  added  to  read 
as  follows: 

S  552.222-87    Employment  Reports  on 
Special  Disabled  Veterans  and  Veterans  of 
tlie  Vietnam  Era. 

As  prescribed  in  §  552.1308  insert  the 
following  clause: 

Employment  Reports  on  Special  Disabled 
Veterans  and  Veteran*  of  the  Vietnam  Era 
(Mar.  1987). 

(a)  The  Contractor  agrees  to  report  at  least 
annually,  as  required  by  the  Secretary  of 
Labor,  on: 

(1)  The  number  of  special  disabled 
veterans  and  the  number  of  veterans  of  the 
Vietnam  era  in  the  workforce  of  the 
Contractor  by  job  category  and  hiring 
location:  and 

(2)  The  total  number  of  new  employees 
hired  during  the  period  covered  by  the  report, 
and  of  that  total,  the  number  of  special 
disabled  veterans,  and  the  number  of 
veterans  of  the  Vietnam  era. 

(b)  The  above  items  shall  be  reported  by 
completing  the  form  entitled  "Federal 
Contractor  Veterans'  Employment  Report 
VETS-100."  Computer-generated  forms  are 
acceptable,  provided  that  all  required 
information  and  data  are  presented  in  the 
same  format  as  the  VETS-100  form. 

(c)  Reports  shall  be  submitted  no  later  than 
March  31  of  each  year  beginning  March  31. 
1988.         ! 

(d)  The  employment  activity  report 
required  by  paragraph  (a)(2)  of  this  clause 
shall  reflect  total  hires  during  the  most  recent 
12-month  period  as  of  the  ending  date 
selected  for  the  employment  profile  report 
required  by  paragraph  (a)(1)  of  this  clause. 
Contractors  may  select  an  ending  date:  (1)  As 
of  the  end  of  any  pay  period  during  the  period 
January  through  March  Isf  of  the  year  the 
report  is  due.  or  (2)  as  of  December  31.  if  the 
Contractor  has  previous  written  approval 
from  the  Equal  Employment  Opportunity 
Commission  to  do  so  for  purposes  of 
submitting  the  Employer  Information  Report 
EEO-1  (Standard  Form  100). 

(e)  The  count  of  veterans  reported 
according  to  paragraph  (a)  above  shall  be 
based  on  voluntary  disclosure.  Each 
Contractor  subject  to  the  reporting 
requiremsnU  at  38  U.S.C.  2012(d)  shall  invite 
all  special  disabled  veterans  and  veterans  of 
the  Vietnam  era  who  wish  to  benefit  under 
the  affirmative  action  program  at  38  U.S.C. 
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2012  to  identify  themselves  to  the  Cuiuiui,iui . 
The  invitation  shall  state  that  the  information 
is  voluntarily  provided,  that  the  information 
will  be  kept  confidential,  that  disclosure  or 
refusal  to  provide  the  information  will  not 
subject  the  applicant  or  employee  to  any 
adverse  treatment,  and  that  the  information 
will  be  used  only  in  accordance  with  the 
regulations  promulgated  under  38  U.S.C.  2012. 
Nothing  in  this  paragraph  (e)  shall  preclude 
an  employee  from  informing  a  Contractor  at  a 
future  time  of  his  or  her  desire  to  benefit  from 
this  program.  Nothing  in  this  paragraph  (e) 
shall  relieve  a  Contractor  from  liability  for 
discrimination  under  38  U.S.C.  2012. 

(f)  The  Contractor  shall  include  the  terms 
of  this  clause  in  every  subcontract  or 
purchase  order  of  $10,000  or  more  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  of  Labor. 
(End  of  clause.) 

7.  Forms.  The  VETS-100  Form. 
Federal  Contractor  Veterans' 
Employment  Report,  is  illustrated  as  an 
attachment  to  this  circular.  Contractors 
shall  obtain  the  VETS-100  form  prior  to 
the  filing  date.  Forms  may  be  obtained 
from  OASVET  (VETS-100),  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  I^aA^.,  Washington.  DC  20210. 

Editorial  note.  The  attachment,  which 
contains  the  VETS-100  Form,  is  not  published 
in  the  Federal  Register  or  the  Code  of  Federal 
Regulations. 
Richard  H.  Hopf  III, 
Acting  Associate  Administrator  for 
Acquisition  Policy. 

|FR  Doc.  87-8352  Filed  4-14-87;  8:45  am) 

BiLUNG  CODE  U20-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
(Docket  No.  61220-7033] 

Groundf  ish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  two 
deletions  that  occurred  in  the  regulatory 
text  of  the  final  rule  implementing 
Amendment  15  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska.  This  rule  was  published 
March  13, 1987,  52  FR  7868. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  ].  Berg,  907-588-7230. 

In  rule  document  87-5358  beginning  on 
page  7868  in  the  issue  of  March  13, 1987, 
make  the  following  corrections: 

§672.24    (Convctad] 

1.  On  page  7876,  in  the  third  column, 
the  last  sentence  in  paragraph  (2)  should 


read  "Except  in  me  vvesiern  nrea 
during  1987  and  1988,  no  person  may  use 
any  gear  other  than  hook  and  line  or 
trawl  gear  in  fishing  for  groundfish  in 
the  Gulf  of  Alaska". 

2.  On  the  same  page,  in  the  third 
colunm,  after  paragraph  (2)  and  before 
paragraph  (i),  insert  the  heading  "(3) 
Sable  fish  by  catch  amounts". 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  9, 1987. 
lames  E.  Douglas.  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-8483  Filed  4-14-87;  8:45  am) 
BILUNG  COOE  3S10-22-M 


50  CFR  Part  672 

(Docket  No.  61220-7033] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  share  of  the 
sablefish  target  quotas  (TQs)  allocated 
to  trawl  gear  in  the  Central  Regulatory 
area  of  the  Gulf  of  Alaska  will  be 
achieved  before  the  end  of  the  Tishing 
year  if  directed  fishing  for  sablefish  with 
trawl  gear  is  allowed  to  continue.  In 
order  to  provide  adequate  bycatch 
amounts  of  sablefish  for  continued 
groundfish  fishing  by  trawlers  in  the 
area,  the  Secretary  of  Commerce  is 
prohibiting  directed  fishing  for  sablefish 
in  the  Central  Regulatory  area  by 
persons  using  trawl  gear  from  April  11. 
1987,  through  the  remainder  of  the  1987 
fishing  year. 

DATES:  Effective  dates:  From  noon,  April 
11,  Alaska  Standard  Time  (AST),  until 
midnight.  AST.  December  31. 1987. 

Public  comments  on  this  notice  may 
be  submitted  until  April  27, 1987. 

ADDRESS:  Comments  should  be 
addressed  to  Robert  W.  McVey, 
Director.  Alaska  Region  (Regional 
Director).  National  Marine  Fisheries 
Service,  P.O.  Box  021668.  Juneau,  Alaska 
99802. 

FOR  FURTHER  INFORMATION  CONTACT. 
Janet  E.  Smoker  (Resource  Management 
Specialist.  NMFS)  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Regulations 


impieiner.ung  me  tMf  are  ai  ou  UfK 
Part  672.  Section  672.2  of  the  regulations 
defines  the  Western,  Central  and 
Eastern  Regulatory  Areas  in  the  Gulf  of 
Alaska.  An  emergency  rule  (52  FR  422, 
January  6, 1987)  and  Amendment  15  (52 
FR  7868,  March  13, 1987),  effective  April 
8, 1987,  establish  an  optimum  yield 
range  for  the  Gulf  of  Alaska  of  116,000  to 
800,000  metric  tons  (mt). 

Under  the  procedure  set  forth  in  the 
emergency  rule  at  §  672.20(f)  and 
Amendment  15  at  §  672.20(a),  1987  TQs 
were  established  for  each  of  the 
groundfish  species,  which  were  then 
apportioned  among  the  regulatory  areas. 
One  of  the  groundfish  species  is 
sablefish,  for  which  the  1987  TQ  in  the 
Central  Regulatory  Area  is  8,800  mt  (52 
FR  785,  January  9, 1987). 

Under  Amendment  15,  S  672.24(b)(2) 
restricts  the  trawl  take  of  sablefish  in 
the  Central  Regulatory  area  to  20 
percent  of  the  TQ,  or  1,760  mt.  Section 
672.24[b)(3)(i)  specifies  that  when  the 
Regional  Director  determines  that  the 
share  of  the  sablefish  TQ  assigned  to 
any  type  of  gear  for  any  year  and  any 
area  or  district  may  be  taken  before  the 
end  of  that  year,  the  Secretary  will 
prohibit  directed  fishing  for  sablefish  by 
persons  using  that  type  of  gear  for  the 
remainder  of  the  year,  in  order  to 
provide  adequate  bycatch  amounts  to 
ensure  continued  groundfish  fishing 
activity  by  that  gear  group. 

For  trawlers,  the  fishing  season  began 
on  January  1, 1987.  Several  trawlers 
have  targeted,  or  are  targeting  on, 
sablefish  and  others  have  reported 
bycatch  amounts  of  sablefish.  The 
estimated  trawl  catch  through  March  21 
in  the  Central  Regulatory  area  is  946  mt. 
Early  in  the  year,  most  of  the  domestic 
trawl  fleet  was  fishing  for  pollock  and 
rock  sole  in  the  Bering  Sea  area.  Those 
fisheries  are  experiencing  their  usual 
seasonal  decline  and  as  many  as  a 
dozen  large  factory  trawlers  may  move 
into  the  Gulf  of  Alaska.  The  most  recent 
week's  catch  of  sablefish  by  five  such 
trawlers  in  the  Central  Gulf  exceeded 
230  mt.  If  such  catch  rates  continue,  and 
particularly  should  a  further  influx  of 
vessels  with  such  high  catch  rates  occur, 
the  remainder  of  the  sablefish  trawl 
quota  in  the  Central  Regulatory  area 
could  be  taken  in  a  few  weeks,  or  even 
in  a  few  days.  At  the  present  rate  of 
catch  about  1,600  mt  will  have  been 
harvested  by  April  11. 

The  total  TQ  tonnage  of  other  target 
groundfish  species  (Pacific  cod, 
flounders,  and  Pacific  ocean  perch)  in 
the  Central  Regulatory  area  is  24.027  mt; 
in  addition,  at  least  54.000  mt  of  the 
84.000  mt  combined  Western  and 
Central  Regulatory  areas  pollock  quota 
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IS  expectea  to  oe  taken  in  the  Central 
area.  Only  a  small  portion  of  these 
amounts  (about  8,000  mt)  has  been  taken 
to  date  and  it  is  not  known  what 
amounts  of  these  species  trawlers  will 
take  during  the  remander  of  the  year. 
Observer  data  indicates  that  sablefish 
bycatches  can  be  as  high  as  nine 
percent  in  fisheries  for  pollock,  Pacific 
cod,  or  flounders.  Thus,  the  sablefish 
amounts  remaining  in  the  Central 
Regulatory  trawl  quota  are  needed  to 
provide  bycatch  for  trawlers  fishing  in 
that  area  for  other  target  species. 

Under  §  672.24(b)(3)(ii),  if  the  share  of 
the  sablefish  TQ  assigned  to  any  type  of 
gear  for  any  area  or  district  is  reached, 
further  catches  of  sablefish  must  be 
treated  as  prohibited  species  by  persons 
using  that  type  of  gear  for  the  remainder 
of  the  year.  In  1986,  the  Central 
Regulatory  area  was  closed  to  further 
retention  of  sablefish  by  trawlers  on 


April  26.  Such  closures  prevent 
overfishing  of  the  stocks,  but  also  result 
in  wastage  due  to  the  required  discard 
of  3  valuable  species,  and  in  operational 
inefficiencies  caused  to  the  boat 
operator  who  must  promptly  sort 
sablefish  and  return  them  to  the  sea. 
This  action  will  alleviate  such  problems 
by  postponing  the  dates  upon  which  the 
satjefish  trawl  quotas  will  be  reached, 
therefore,  shortening  the  time  period 
during  which  sablefish  must  be 
discarded. 

After  the  effective  date  of  this  notice, 
fishing  that  is  intended,  or  can 
reasonably  be  expected,  to  result  in  the 
catching,  taking,  or  harvesting  of 
quantities  of  sablefish  that  amount  to  20 
percent  or  more  of  the  catch,  take,  or 
harvest,  or  20  percent  or  more  of  the 
total  amount  of  fish  or  fish  products  on 
board  at  any  time  will  be  prohibited. 


Classification 

Wastage  of  sablefish  that  must  be 
treated  as  prohibited  species  will  result 
unless  this  notice  takes  effect  promptly. 
NOAA,  therefore,  finds  for  good  cause 
that  prior  opportunity  for  public 
comment  on  this  notice  is  contrary  to 
the  public  interest  and  its  effective  date 
should  not  be  delayed.  This  action  is 
taken  under  §§  672.22  and  672.24  and  is 
in  compliance  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  10, 1987. 
James  E.  Douglas,  )r.. 
Deputy  Assistant  Administrator  For 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  87-8443  FUed  4-10-87;  4:47  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to   participate  in  the  aile 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 
7  CFR  Part  979 

Melons  Grown  In  South  Texas; 
Proposed  Amendment  No.  6  to 
Handling  Regulation;  Change  In  Grade 
Requirements 

agency:  Agricultural  Marlceting  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
require  each  lot  of  production  area 
cantaloups  to  grade  at  least  U.S. 
Commercial  and  tighten  the  existing 
tolerance  for  serious  damage.  Currently, 
at  least  half  of  the  cantaloups  in  each  lot 
must  grade  U.S.  Commercial  with 
allowances  for  serious  damage.  For 
honeydew  melons,  the  current  50 
percent  U.S.  Commercial  grade 
requirement  and  relaxed  serious  damage 
tolerance  would  remain  unchanged,  but 
a  minimum  sugar  content  requirement 
would  be  added  to  the  requirements. 
Current  grade  requirements  for  South 
Texas  melons  are  too  low  to  provide  the 
quality  necessary  for  optimum  consumer 
satisfaction.  Improving  the  quality  of  the 
melons  will  enhance  consumer 
satisfaction,  increase  sales,  and  tend  to 
increase  grower  returns.  This  proposal 
was  recommended  by  the  South  Texas 
Melon  Committee.  The  committee  works 
with  the  Department  in  administering 
the  order.  The  proposed  changes,  if 
adopted,  would  apply  for  the  1987  and 
subsequent  seasons. 

DATES:  Comments  must  be  received  by 
April  27, 1987. 

ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk,  F&V.  AMS,  Room 
2085-S,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250-1400.  Three 
copies  of  all  written  materials  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  Comments  should 


reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon.  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA.  Washington,  DC 
20250-1400  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (the  Act,  7  U.S.C. 
601-674).  and  rules  issued  thereunder, 
are  unique  in  that  they  are  brought 
about  through  the  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

It  is  estimated  that  35  handlers  of 
melons  will  be  subject  to  regulation 
under  the  South  Texas  Melon  Marketing 
Order  during  the  course  of  the  current 
season.  In  addition,  there  are  about  72 
producers  of  melons  in  South  Texas. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$100,000  and  agricultural  service  firms 
are  defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  producers  and  handlers  may 
be  classified  as  small  entities. 

The  primary  production  area  for  South 
Texas  melons  is  the  Lower  Rio  Grande 
Valley.  Cantaloup  shipments  in  1986 
totaled  5.2  million  cartons  with 
harvested  acreage  of  19,277  acres. 
Honeydew  shipments  from  the  area 
totaled  2.9  million  cartons  from  7.424 
acres.  Nearly  all  the  crop  is  marketed 
fresh. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA.  the  Administrator  of  the 


Agricultural  Marketing  Service  (AMS) 
has  considered  the  impact  of  this 
proposal  on  small  entities.  The 
regulatory  action  in  this  instance  is  a 
proposal  to:  (1)  Require  production  area 
cantaloups  to  grade  at  least  U.S. 
Commercial  with  8  percent  serious 
damage  including  not  more  than  5 
percent  for  decay;  and  (2)  require  a 
minimum  of  8  percent  sugar  (soluble 
solids)  for  honeydew  melons  in  addition 
to  the  current  grade  requirements.  The 
current  grade  requirements  for 
cantaloups  and  honeydew  melons 
require  that  not  more  than  50  percent  of 
the  melons  in  any  lot  fail  to  meet  the 
requirements  of  U.S.  Commercial  grade 
except  that  no  more  than  20  percent 
shall  be  allowed  for  serious  damage, 
including  not  more  than  10  percent  for 
melons  affected  by  soft  decay.  Black 
surface  discoloration  is  not  considered 
as  a  grade  defect  in  scoring  melons 
under  these  requirements.  In  addition, 
the  individual  cartons  within  a 
particular  lot  must  contain  at  least  25 
percent  U.S.  Commercial  or  better 
quality.  Thus,  some  of  the  cartons  of  a 
lot  of  size  18  melons  could  contain  five 
melons  of  U.S.  Commercial  or  better 
grade  and  13  melons  of  lower  quality  as 
long  as  the  entire  lot  met  the 
requirement  of  not  less  than  50  percent 
U.S.  Commercial  or  better  grade. 

According  to  the  committee,  the 
current  minimum  requirements  have 
allowed  some  melons  of  undesirable 
quality  to  be  marketed.  Some  members 
of  the  trade  have  voiced  concerns  about 
this  practice.  The  committee  also 
indicated  this  practice  depresses  prices 
for  all  melons  from  the  area  and 
negatively  impacts  industry  returns. 

The  proposed  quality  requirement 
changes  are  expected  to  result  in  better 
quality  melons  in  the  marketplace  and 
enhance  the  reputation  of  South  Texas 
melons.  This  is  expected  to  promote 
increased  sales  and  shipments  and  to 
improve  industry  returns.  Estimates  of 
the  quantify  of  melons  that  would  be 
removed  from  the  market  range  from 
one-half  percent  to  a  maximum  of  five 
percent. 

Improvement  in  the  quality  of  the 
melon  pack  is  not  expected  to  short  the 
market.  Preliminary  indications  to  the 
South  Texas  Melon  Committee  are  that   > 
plantings  of  both  cantaloups  and 
honeydew  melons  in  the  production  area 
will  be  increased  moderately  compared 
with  the  1988  season.  Barring  adverse 
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weamer,  mis  season  s  melon  crop  in  the 
area  should  be  larger  than  last  year.  In 
addition,  competitive  melon  supplies 
from  other  sources,  including  imports, 
are  expected  to  be  at  least  equal  to 
those  in  the  1986  season. 

Although  this  proposal  would  increase 
the  quality  requirements  for  cantaloups 
and  honeydew  melons  shipped  from  the 
production  area,  exemptions  to  these 
reguirements  would  continue  in  effect. 
For  example,  any  handler  may  handle, 
other  than  for  resale,  up  to,  but  not  to 
exceed  120  pounds  net  weight  of  melons 
per  day  without  regard  to  the 
requirements  of  the  handling  regulation. 
In  addition,  the  regulation  permits 
shipments  for  charity,  relief,  canning, 
and  freezing  exempt  from  the  grade, 
container,  and  inspection  requirements 
of  the  handling  regulation.  Safeguard 
provisions  of  the  handling  regulation 
apply  to  such  shipments. 

The  actual  cost  to  handlers  for 
complying  with  these  proposed  changes 
cannot  be  precisely  determined,  but  it  is 
expected  to  be  minimal.  On  the  other 
hand,  the  increased  returns  from  better 
quality  melons  should  more  than  offset 
the  slight  increase  in  the  quantity  of 
melons  expected  to  be  eliminated  from 
the  marketplace  if  this  proposal  is 
adopted  following  the  Department's 
analysis  of  comments. 

This  proposal  is  being  issued  under 
the  Marketing  Agreement  and  Order  No. 
979  (7  CFR  Part  979)  regulating  the 
handling  of  melons  grown  in  South 
Texas.  The  agreement  and  order  are 
effective  under  the  Act.  These  actions 
were  recommended  unanimously  by  the 
South  Texas  Melon  Committee.  The 
committee  works  with  the  USDA 
administering  the  marketing  agreement 
and  order  program. 

On  February  5  the  committee  met  and 
unanimously  recommended  changing  the 
quality  requirements  for  South  Texas 
melons.  Recently  there  have  been 
complaints  voiced  by  industry  members 
that  the  quality  requirements  are  too 
low,  and  as  a  result  many  low  quality 
melons  are  appearing  in  marketing 
channels.  The  committee  contends  that 
this  is  detrimental  to  the  image  of 
production  area  melons  and  puts 
downward  pressure  on  the  prices  for  all 
melons. 

In  order  to  provide  consumers  with 
melons  of  acceptable  quality  and  to 
improve  growers'  returns  the  committee 
recommended  requiring  all  cantaloups 
to  meet  a  minimum  grade  of  U.S. 
Commercial,  with  a  tightened  tolerance 
for  serious  damage  of  eight  percent 
including  not  more  than  five  percent 
decay.  For  honeydew  melons,  the 
committee  recommended  that  the 
current  grade  requirements  remain 


unchanged,  except  for  the  addition  of  a 
minimum  of  eight  percent  soluble  solids 
(sugar)  requirement  as  determined  by  an 
approved  hand  refractometer.  An  eight 
percent  soluble  solids  requirement  for 
honeydew  melons  is  quite  modest,  and 
shippers  should  have  no  problem 
meeting  that  requirement.  Since  the 
grade  standards  for  honeydew  melons 
do  not  provide  for  a  minimum  sugar 
content,  tightening  the  grade 
requirements  would  not  necessarily 
result  in  a  sweeter  or  more  mature 
melon. 

The  current  scoring  provision  with 
regard  to  black  surface  discoloration 
would  continue  under  the  proposal.  In 
addition,  the  proposal  would  provide 
that  individual  packages  may  not 
contain  more  than  double  the  specified 
lot  tolerance. 

Regulations  for  the  South  Texas 
melon  marketing  season  begin  May  1, 
and  these  proposed  changes  are 
important  for  a  successful  marketing 
season.  The  committee  recommended 
the  changes  at  an  open  meeting 
attended  by  both  committee  members 
and  other  interested  persons.  The 
industry  has  been  advised  of  the 
provisions  of  this  proposal  by  the 
committee,  and  the  local  media. 
Therefore,  it  is  determined  that  10  days 
is  adequate  for  comments. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements  and  orders. 
Melons,  Texas. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
979  be  amended  as  follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  979  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Z  Section  979.304  is  hereby  proposed 
to  be  further  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  979.304    Handling  regulation. 

•         *         *         *         • 

[$)  Grade  requirements.  (1) 
Cantaloups  shall  be  U.S.  Commercial 
grade  or  better,  except  that  not  more 
than  8  percent  serious  damage  including 
not  more  than  5  percent  decay  shall  be 
permitted. 

(2)  At  least  50  percent  of  the 
honeydew  melons  in  any  lot  shall  meet 
the  requirements  of  U.S.  Commercial 
grade  except  that  not  more  than  20 
percent  serious  damage  shall  be  allowed 
including  not  more  than  10  percent  for 
melons  affected  by  decay.  In  addition, 
the  combined  juice  from  the  edible 


portion  of  a  sample  of  honeydew  melons 
selected  at  random  shall  contain  not 
less  than  6  percent  soluble  solids  as 
determined  by  an  approved  hand 
refractometer.  Individual  cartons  shall 
contain  not  less  than  25  percent  U.S. 
Commercial  or  better  quality. 

(3)  Black  surface  discoloration  shall 
not  be  considered  as  a  grade  defect  with 
respect  to  such  grade. 

(4)  Individual  packages  may  contain 
not  more  than  double  the  specified  lot 
tolerance. 

*        *        *        ♦        ♦ 

Dated:  April  10, 1987. 
Ronald  L  Ciofti, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
[FR  Doc.  87-8596  Filed  4-14-87;  8:45  am] 
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7  CFR  Part  1011 

[Docket  No.  AO-251-A32] 

Milk  in  the  Tennessee  Valley  Marketing 
Area;  Recommended  Decision  and 
Opportunity  To  File  Written  Exceptions 
on  Proposed  Amendments  to 
Tentative  Marketing  Agreement  and  to 
Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule. 

SUMMARY:  This  decision  recommends 
changes  to  the  Tennessee  Valley  order 
that  would  allow  a  handler  operating 
more  than  one  distributing  plant  to 
combine  the  receipts  and  dispositions  of 
those  plants  for  the  purpose  of 
qualifying  them  as  pool  plants.  The 
decision  is  based  on  the  record  of  a 
public  hearing  held  February  12, 1987.  at 
Knoxville.  Tennessee. 

The  chariges  are  necessary  to 
accommodate  more  efficient  procedures 
for  handling  milk,  to  reflect  current 
marketing  conditions  and  to  assure 
orderly  marketing  in  the  Tennessee 
Valley  area.  The  proposed  changes  were 
submitted  and  supported  by  a 
cooperative  association  that  represents 
a  substantial  majority  of  producers  who 
supply  the  market.  In  addition,  the 
changes  were  supported  by  a 
proprietary  handler  operating  a  pool 
supply  plant  under  the  order. 

DATE:  Comments  are  due  on  or  before 
April  30, 1987. 

ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1079,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250. 
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FOR  FURTHER  INFORMATION  CONTACT 

Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture.  Washington, 
DC  20250,  (202)  447-7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Tide  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  businesses.  Pursuant  to  5 
U.S.C.  605(b).  die  Administrator  of  die 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  one  multi-plant  handler  operation 
is  expected  to  elect  unit  pooling  to  effect 
more  efficient  processing  of  certain  milk 
products.  The  amendment  would 
promote  orderly  marketing  of  milk  by 
producers  and  regulated  handlers. 
Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  January  29. 
1987;  published  February  3, 1987  (52  FR 
3251). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  Tding 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  the  order 
regulating  the  handling  of  milk  in  the 
Termessee  Valley  marketing  area.  This 
notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  fde  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250,  by 
the  15th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendment  set  forth 
below  is  based  on  the  record  of  a  public 
hearing  held  a  Knoxville,  Tennessee,  on 
February  12, 1987,  pursuant  to  a  notice 
of  hearing  issued  January  29. 1987  (52  FR 
3251). 

The  material  issues  on  the  record  of 
hearing  relate  to  pool  plant  qualification 
standards  for  distributing  plants. 


Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

The  provisions  affecting  the  pool 
qualification  of  distributing  plants  under 
the  Tennessee  Valley  Federal  milk  order 
should  be  changed.  Currently,  60  percent 
of  the  amount  of  milk  received  at  or 
diverted  from  each  distributing  plant 
during  the  months  of  August  through 
November,  January  and  February  must 
be  disposed  of  as  Class  I  milk  in  order 
for  the  plant  to  be  qualified  as  a  pool 
plant.  The  applicable  percentage 
requirement  for  the  months  of  March 
through  July  and  December  is  40 
percent.  These  provisions  should  be 
amended  to  allow  a  handler  who 
operates  two  or  more  distributing  plants 
to  consider  them  as  a  unit  for  the 
purpose  of  meeting  the  order's  total 
Class  I  disposition  requirement.  Each 
plant  should  continue  to  be  required  to 
distribute  at  least  10  percent  of  the  total 
amount  of  milk  received  at  or  diverted 
from  the  plant  as  route  disposition  in  the 
marketing  area. 

Dairymen,  Inc.  (DI),  a  cooperative 
association  representing  nearly  three- 
quarters  of  the  producers  whose  milk  is 
pooled  on  the  Tennessee  Valley  order, 
proposed  that  the  order  provide  for  unit 
pooling  of  distributing  plants.  Under  DI's 
proposal,  the  receipts  and  disposition  of 
the  distributing  plants  requested  by  a 
multi-plant  handler  to  be  considered  as 
a  unit  would  be  combined,  and  the 
plants  would  be  treated  as  a  single  plant 
for  the  purpose  of  determining  whether 
the  unit  meets  the  total  route  disposition 
requirement  for  a  pool  distributing  plant. 

According  to  proponent  witness.  DI 
operates  three  Flav-O-Rich  distributing 
plants  that  traditionally  have  been 
pooled  under  the  Tennessee  Valley 
order.  These  plants  are  located  at 
Bristol.  Virginia;  London,  Kentucky:  and 
Rossville,  Georgia.  The  witness 
explained  that  Flav-O-Rich,  Inc.. 
recently  consolidated  its  Class  II 
processing  at  its  Bristol,  Virginia,  plant 
so  that  Class  II  products  processed  at 
Bristol  may  be  distributed  from  other 
Flav-O-Rich  locations,  including  London 
and  Rossville.  The  witness  stated  that 
while  the  consolidation  was  undertaken 
to  increase  efficiency  in  operations,  the 
result  of  increasing  Class  II  use  as  the 
Bristol  plant  has  been  a  reduction  in  the 
percentage  of  receipts  used  in  Class  I. 
As  a  consequence.  DI  has  experienced 
difficulty  in  assuring  that  the  Bristol 
plant  meets  the  60  percent  Class  I 
disposition  pooling  requirement  of  the 
Tennessee  Valley  order. 


In  order  to  maintain  the  pool  status  of 
the  Bristol  plant,  the  DI  representative 
stated,  DI  has  found  it  necessary  to 
make  bulk  Class  I  sales  to  pool  plants 
from  the  Bristol  distributing  plant 
instead  of  from  a  pool  balancing  plant 
operated  by  the  cooperative,  also 
located  at  Bristol.  Although  such  action 
does  result  in  maintaining  the  Bristol 
distributing  plant's  pool  status,  the 
witness  pointed  out  that  monitoring  the 
percentage  of  the  plant's  Class  I  sales  in 
order  to  shift  the  necessary  amount  of 
bulk  sales  from  the  balancing  plant  to 
the  distributing  plant  is  costly  and 
inefficient,  as  is  the  additional 
movement  of  milk  that  must  be 
undertaken  to  carry  out  such  actions. 

The  DI  witness  testified  that 
continued  pooling  of  the  Bristol  Flav-O- 
Rich  distributing  plant  is  necessary  to 
maintain  the  pool  status  of  DI's  member 
producers  who  deliver  milk  to  that  plant. 
He  also  stated  that  DI's  Bristol 
balancing  plant  meets  the  pool 
requirements  of  the  Tennessee  Valley 
order  because  60  percent  of  all  the  DI 
producer  milk  pooled  under  the  order  is 
delivered  to  pool  distributing  plants 
each  month.  If  the  Bristol  distributing 
plant  does  not  maintain  its  status  as  a 
pool  distributing  plant,  the  witness  said, 
it  would  be  difficult  and  costly  for 
Dairymen,  Inc.,  to  maintain  the  pool 
qualification  of  the  Bristol  balancing 
plant,  which  ships  milk  to  the  Bristol 
Flav-O-Rich  plant.  The  witness  also 
pointed  out  that  a  Kraft  supply  plant 
located  at  Greenville,  Tennessee, 
qualifies  as  a  pool  plant  by  virtue  of  its 
shipments  to  the  Flav-O-Rich 
distributing  plant  at  Bristol.  The  witness 
stated  that  if  the  Bristol  Flav-O-Rich 
plant  were  to  lose  its  pool  status,  it 
would  be  almost  impossible  to  maintain 
the  pool  status  of  the  Greenville  Kraft 
plant. 

In  addition  to  altering  the  pool  status 
of  the  Bristol  Flav-O-Rich  plant,  as  well 
as  two  other  pool  plants,  the  DI 
representative  testified  that  failure  of 
the  Bristol  Flav-O-Rich  plant  to  meet  the 
60-percent  Class  I  disposition 
requirement  of  the  Tennessee  Valley 
order  during  fall  months  would  result  in 
that  plant  becoming  a  fully  regulated 
pool  distributing  plant  on  the  Ohio 
Valley  Federal  milk  order,  where  the 
total  route  disposition  requirement 
during  the  same  period  is  only  40 
percent.  The  witness  stated  that 
approximately  27  percent  of  the  Bristol 
Flav-O-Rich  plant's  route  disposition  is 
distributed  within  the  Ohio  Valley 
marketing  area,  and  that  the  Ohio 
Valley  order  requires  only  15  percent  of 
a  distributing  plant's  route  disposition  to 
be  distributed  within  the  marketing  area 
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in  order  for  the  plant  to  be  qualified  for 
pooling.  The  witness  stated  that 
differences  in  the  Class  I  and  producer 
blend  prices  between  the  two  orders 
would  create  disruptive  marketing 
conditions  among  the  affected  handlers 
and  producers.  Also,  he  noted  that  as 
the  percentage  of  Class  I  use  at  the 
Bristol  Flav-O-Rich  plant  fluctuates 
above  and  below  60  percent,  regulation 
of  the  plant  would  shift  between  the  two 
orders. 

A  witness  for  Kraft,  Inc.,  testified  in 
support  of  the  proposed  order 
amendment.  He  stated  that  adoption  of 
the  amendment  would  assure  that  the 
nonmember  producers  currently 
shipping  milk  to  the  Kraft  pool  plant  at 
Greenville  would  continue  to  have  their 
milk  priced  and  pooled  under  the 
Tennessee  Valley  order.  The  Kraft 
witness  also  introduced  data  to 
illustrate  he  difference  between  the 
producer  pay  prices  under  the 
Tennessee  Valley  and  Ohio  Valley 
orders,  and  expressed  concern  that 
disruptive  marketing  conditions  would 
result  from  such  a  difference  in  prices  to 
producers. 

The  proposed  change  in  the  pool 
distributing  plant  definition  should  be 
adopted.  The  record  clearly  establishes 
a  need  for  amending  the  order  to 
maintain  the  pool  status  of  the  Bristol 
Flav-O-Rich  distributing  plant  and  the 
Dl  and  Kraft  producers  whose  milk  is 
pooled  on  the  basis  of  the  plant's  fluid 
disposition.  It  has  been  necessary  to 
suspend  the  60-percent  route  disposition 
requirement  of  the  order  for  the  months 
of  November  1986  and  January  and 
February  1987  to  assure  that  DI  will  not 
have  to  enage  in  inefficient  and 
uneconomic  hauling  practices  in  order  to 
continue  the  pool  status  of  all  of  its 
producers  historically  associated  with 
the  Tennessee  Valley  pool.  This  action 
temporarily  mitigates  DI's  pooling 
problem  until  August  1987,  when  the 
route  disposition  requirement  for 
Tennessee  Valley  pool  distributing 
plants  once  more  increases  from  40 
percent  to  60  percent  of  a  plant's 
receipts  and  diversions.  However,  the 
record  evidence  shows  that  the  pooling 
problem  in  question  is  not  temporary. 
Rather,  it  is  the  result  of  long-term 
changes  in  the  distribution  of  Class  I 
and  Class  II  products  from  and  betwen 
DI's  Flav-O-Rich  plants. 

As  the  DI  representative  testified,  the 
pool  status  of  the  Bristol  Flav-O-Rich 
plant  can  be  maintained  only  by  closely 
monitoring  the  percentage  of  its  receipts 
distributed  as  Class  I  disposition,  and 
moving  bulk  Class  I  sales  to  other  plants 
from  the  Bristol  distributing  plant 
instead  of  from  DI's  balancing  plant  at 


Bristol.  Such  a  practice,  however,  adds 
unnecessarily  to  the  cooperative's  cost 
of  handhng  its  milk  supplies.  If  the  Flav- 
O-Rich  plant  fails  to  maintain  its  pool 
status,  unnecessary  and  uneconomic 
handling  and  hauling  will  have  to  be 
undertaken  to  continue  the  pool  status 
of  the  producer  milk  that  is  currently 
pooled  at  DI's  Bristol  balancing  plant 
and  at  the  Kraft  Greenville  supply  plant 
on  tfie  basis  of  the  Bristol  Flav-O-Rich 
plant's  pool  qualification. 

A  provision  of  the  order  allowing  the 
distributing  plants  of  a  handler  to  be 
pooled  as  a  unit  will  remove  the  need  to 
move  milk  solely  for  the  purpose  of 
qualifying  it  for  pooling.  Order 
provisions  should  not  impede  the  ability 
of  a  multi-plant  handler  to  achieve 
operational  efficiencies  by  specializing 
in  the  processing  of  fluid  milk  products 
in  one  plant  and  by-products  in  another. 
WlKh  unit  pooling,  as  herein  adopted,  it 
will  be  possible  for  a  multi-plant  handler 
to  confine  certain  specialized  operations 
to  one  plant  in  order  to  achieve  an 
economy  of  scale  comparable  to  that 
which  would  be  realized  by  maintaining 
his  total  operation  in  one  plant. 

Data  in  the  record  indicate  that  while 
the  Flav-O-Rich  plant  at  Bristol  has  in 
some  months  barely  met  the  order's  60- 
percent  pooling  requirements.  Class  I 
dispositions  as  a  percentage  of  total 
receipts  for  the  three  Tennessee  Valley 
Flav-O-Rich  plants,  when  considered  as 
a  unit,  have  been  well  in  excess  of  the 
required  60  percent.  In  addition,  the 
plant's  disposition  within  the  Tennessee 
Valley  marketing  area  clearly  associates 
it  more  strongly  with  that  market  than 
with  any  other  marketing  area.  In  any 
case,  the  order  will  continue  to  assure 
that  any  distributing  plant  that  disposes 
of  a  greater  volume  of  fluid  milk 
products  on  routes  inside  another  order 
marketing  area  than  in  the  Tennessee 
Valley  area  will  become  a  pool  plant 
under  the  other  order. 

As  under  the  present  provisions  of  the 
order,  adoption  of  the  proposed 
amendment  would  not  allow  the  pooling 
of  any  plant  that  does  not  distribute  a 
significant  amount  of  fluid  milk,  or  any 
distributing  plant  that  is  not  primarily 
associated  with  the  Tennessee  Valley 
marketing  area.  As  indicated  previously, 
to  qualify  for  pooling  as  a  unit,  each 
distributing  plant  in  the  unit  would  still 
have  to  dispose  of  at  least  10  percent  of 
its  receipts  as  route  disposition  in  the 
marketing  area.  Such  a  requirement  will 
enaure  that  each  plant  pooled  in  the  unit 
has  a  significant  commitment  to 
supplying  fluid  milk  products  to  the 
marketing  area. 

The  writnesses'  concerns  about 
disorderly  marketing  conditions  in  the 


event  the  Bristol  distributing  plant  fails 
to  quality  for  pooling  under  the 
Tennessee  Valley  order  and,  as  a  result, 
becomes  a  pool  plant  under  the  Ohio 
Valley  order  are  valid.  Due  to  the  fact 
that  the  Class  I  price  differential  at 
Bristol  is  significantly  lower  under  the 
Ohio  Valley  order  than  under  the 
Tennessee  Valley  order,  a  Bristol 
distributing  plant  pooled  under  the  Ohio 
Valley  order  would  have  a  distinct  cost 
advantage  in  competing  with  handlers 
regulated  under  the  Tennessee  Valley 
order.  In  addition,  prices  to  producers 
for  milk  delivered  to  the  same  location 
would  differ  significantly  depending  on 
the  ordCT  under  which  the  milk  was 
pooled.  For  December  1986,  for  example, 
the  Ohio  Valley  blend  price  at  Bristol 
was  $13.17,  while  the  Tennessee  Valley 
order  price  for  producer  milk  delivered 
to  Bristol  was  $13.77.  A  difference  of 
sixty  cents  per  hundredweight  in 
producCT  pay  prices  at  the  same  location 
certainly  may  cause  disruptive 
marketing  conditions.  Further,  it  is 
possible  that  regulation  of  the  Bristol 
Flav-O-Rich  plant  could  shift  between 
the  two  orders  on  a  monthly  basis.  This 
would  make  it  more  difficult  for  affected 
parties  to  know  how  to  plan  their 
marketing  arrangements. 

In  order  to  qualify  for  unit  pooling,  a 
handler  would  be  required  to  notify  the 
market  administrator  in  writing  prior  to 
the  first  month  in  which  plants  are  to  be 
considered  as  a  unit  for  pooling 
purposes.  Unit  pooling  would  be 
continued  in  each  following  month 
without  further  notification.  However,  if 
other  plants  of  the  handler  are  added  to 
or  dropped  from  the  unit,  the  handler 
would  need  to  notify  the  market 
administrator  prior  to  the  month  in 
which  such  change  is  to  be  effective. 

Adoption  of  the  proposed  amendment 
is  in  the  best  interests  of  orderly 
marketing,  as  well  as  economic  and 
efficient  handling,  of  milk  in  the 
marketing  area.  Unit  pooling  of 
distributing  plants  will  allow  DI  more 
flexibility  in  pooling  its  members'  milk 
and  operating  its  distributing  and 
balancing  plants  in  the  most  efficient 
manner.  Another  means  of  alleviating 
DI's  problem  of  maintaining  the  pool 
status  of  the  Bristol  Flav-O-Rich  plant 
would  be  to  lower  the  60-percent  pooling 
standard  for  distributing  plants  during 
fall  months  to  40  percent  year-round. 
However,  the  percentage  of  producer 
milk  used  in  Class  I  in  the  Tennessee 
Valley  market  averages  over  60  percent. 
Therefore,  adoption  of  unit  pooling  will 
allow  all  of  the  market's  traditional  milk 
supplies  to  continue  to  participate  in 
marketwide  pooling  and  pricing  without 
relieving  any  handler  of  its  obligation  to 
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supply  its  share  of  fluid  milk  to  the 
market. 

A  proposal  by  Kraft,  Inc.,  to  amend 
the  order's  "plant"  definition  to 
eliminate  a  reload  point  with  stationary 
storage  tanks  from  the  definition  was 
abandoned  by  Kraft  at  the  hearing. 
Since  no  testimony  was  presented  in 
support  of  or  opposition  to  the  proposal, 
it  was  not  considered  for  adoption. 

Rulings  on  Proposed  Findings  and 
Conclusions 

A  brief  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
proponent.  The  brief  and  proposed 
findings  and  conclusions  and  the 
evidence  in  the  record  were  considered 
in  making  the  findings  and  conclusions 
set  forth  above.  To  the  extent  that  the 
suggested  findings  and  conclusions  filed 
by  interested  parties  are  inconsistent 
with  the  findings  and  conclusions  set 
forth  herein,  the  requests  to  make  such 
findings  or  reach  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Tennessee 
Valley  order  was  first  issued  and  when 
it  was  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  suppHes  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  refiect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  projjosed  to  be 
amended,  will  regulate  the  handing  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 


Recommended  Marketing  Agreement 
and  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended 
regulating  the  handling  of  milk  in  the 
Tennessee  Valley  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  marketing  orders^  Milk,  Dairy 
products. 

PART  1011— [AMENDED] 

1.  The  authority  citation  for  7  CFR  part 
1011  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

2.  In  §1011.7,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

91011.7    Pool  plant 
•         •         *         •         ♦ 

(a)  *  •  * 

(2)  The  total  quantity  of  fluid  milk 
products,  except  filled  milk,  disposed  of 
in  Class  I  is  not  less  than  60  percent  in 
each  of  the  months  of  August  through 
November  and  January  and  February, 
and  40  percent  in  each  of  the  other 
months,  of  the  total  quantity  of  fluid 
milk  products,  except  filled  milk, 
physically  received  at  such  plant  or 
diverted  therefrom  pursuant  to  S  1011.13, 
subject  to  the  following  conditions: 

(i)  Two  or  more  plants  operated  by  the 
same  handler  may  be  considered  as  a 
unit  for  the  purpose  of  meeting  the  total 
Class  I  requirement  percentages 
specified  in  paragraph  (a)(2)  of  this 
section  if  each  plant  in  the  unit  meets 
the  in-area  route  disposition 
requirement  specified  in  paragraph 
(a)(1)  of  this  section,  and  if  such  handler 
requests  that  the  plants  be  so 
considered  before  the  first  day  of  the 
month  in  which  the  plants  are  to  be 
considered  as  a  unit.  If  such  a  handler 
wishes  to  add  or  remove  plants  from 
consideration  as  a  unit,  such  a  request 
must  be  made  before  the  first  day  of  the 
month  for  which  it  is  to  be  effective. 

(ii)  The  applicable  percentages  in 
paragraph  (a)(2)  of  this  section  may  be 
increased  or  decreased  up  to  10 
percentage  points  by  the  Director  of  the 
Dairy  Division  if  the  Director  finds  such 
revision  is  necessary  to  effect  a  similar 
adjustment  pursuant  to  S  1011.13(e)(3). 
Before  making  such  a  finding,  the 


Director  shall  investigate  the  neea  lor 
revision  either  at  the  Director's  own 
initiative  or  at  the  request  of  interested 
persons.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
Director  shall  issue  a  notice  stating  that 
the  revision  is  being  considered  and 
invite  data,  views,  and  arguments. 
•        *        *        •        * 

Signed  at  Washington,  DC  on  April  la 
1987. 

William  T.  Manley, 

Deputy  Administrator  Marketing  Programs. 
[FR  Doc.  87-8391  Filed  4-14-87;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  54 

[Docket  No.  86-057] 

Anintals  Destroyed  Because  of  Scrapie 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  the 
regulations  in  9  CFR  Part  54  to  provide 
for  the  payment  of  Federal  indemnities 
for  the  destruction  of  scrapie-exposed 
sheep  and  goats  when  destruction  of 
exposed  animals  is  more  cost  elective 
than  maintaining  the  flock  under 
surveillance.  Our  proposal  should  both 
reduce  disease  spread  and  control 
expenditures. 

date:  Written  comments  must  be 
received  on  or  before  June  15, 1987. 

ADDRESS:  Written  comments, 
concerning  this  proposed  rule  should  be 
submitted  to  Steven  R.  Poore,  Acting 
Assistant  Director,  Regulatory 
Coordination,  APHIS,  USDA,  Room  728, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  86-057.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  C.  A.  Gipson,  Program  Planning 
Staff,  VS,  APHIS,  USDA,  Room  845, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8321. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  54 
(referred  to  below  as  the  regulations), 
authorize  the  payment  of  Federal 
indemnities  for  sheep  and  goats 
destroyed  because  of  scrapie. 
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Scrapie  is  a  fatal  disease  of  sheep  and 
goats,  affecting  the  nervous  system. 
Destruction  of  infected  animals  is 
necessary  in  order  to  prevent  the  spread 
of  the  disease  since  no  treatment  for 
scrapie  exists.  Confirmation  of  the 
disease  is  dependent  upon  microscopic 
examination  of  brain  tissues  because  no 
diagnostic  test  exists  for  confirming 
scrapie  in  live  animals. 

Scrapie  develops  slowly.  Animals 
may  carry  the  disease  agent  for  as  long 
as  60  months  before  symptoms  of  the 
disease  appear.  When  symptoms  do 
appear,  they  allow  a  preliminary  clinical 
diagnosis  of  scrapie.  These  symptoms 
Include  lack  of  luster  in  the  wool  and 
central  nervous  system  disorders  such 
as  slight  muscular  tremors  and  itching. 

Affected  and  Bloodline  Animals 

Current  regulations  only  provide 
indemnity  payments  for 

1.  Affected  animals — animals  for 
which  a  diagnosis  of  scrapie  has  been 
made  by  a  Veterinary  Services 
representative  or  State  representative; 
and 

2.  Bloodline  animals — the  dam,  or 
female  parent,  of  an  affected  animal  and 
the  dam's  first  generation  progeny,  the 
maternal  grand-dam  of  an  affected 
animal,  the  first  generation  progeny  of 
an  affected  animal,  and  all  succeeding 
generations  of  female  progeny  from 
female  progeny  of  an  affected  animal. 

Scrapie  normally  spreads  from  dam  to 
offspring,  with  an  infected  female 
exposing  her  offspring  at  birth  and 
immediately  after  birth.  There  is  far  less 
chance  of  scrapie  being  transmitted  by 
an  infected  male  parent  since,  under 
customary  flock  management  practices, 
a  sire  seldom,  if  ever,  has  contact  with 
his  offspring.  While  it  is  possible  that 
scrapie  can  be  transmitted  by  exposure 
from  animal  to  animal,  other  than  from 
parent  to  offspring,  that  risk  is  relatively 
minimal. 

Flock 

We  propose  to  add  the  following 
definition  of  the  term  "flock"  to  §  54.1. 

FlocL  (a)  All  animals  under  common 
ownership  or  supervision  that  are 
grouped  on  one  or  more  parts  of  any 
single  premises  (lot,  farm  or  ranch);  or 
(b)  All  animals  under  common 
ownership  or  supervision  on  two  or 
more  premises  which  are  geographically 
separated  but  on  which  animals  from 
the  different  premises  have  been 
interchanged  or  had  contact  with  each 
other. 

Our  proposed  amendments  to  the 
regulations  include  frequent  use  of  the 
term  "flock."  By  providing  readers  of  the 
regulations  with  a  specific  definition  of 
what  would  otherwise  be  a  vague  term. 


we  hope  to  avoid  confusion  as  to  which 
animals  are  part  of  an  infected  flock  and 
are,  therefore,  to  be  considered  to  be 
scrapie-exposed  animals  under  this 
proposal. 

Geographic  separation  will  not  protect 
animals  from  disease  transmission  if 
they  are  intermingled,  as  scrapie  may  be 
spread  by  animal-to-animal  contacts. 
We  believe,  therefore,  that  all  sheep  and 
goats  should  be  considered  part  of  the 
same  flock  if  they  are  under  common 
ownership  or  supervision  on  the  same 
premises,  or  if  they  are  on  separate 
premises  and  have  been  interchanged  or 
had  contact  with  each  other. 

Scrtpie-Exposed  Animals 

We  propose  to  add  the  following 
definition  of  the  term  "scrapie-exposed 
anioial"  to  §  54.1. 

Scrapie-exposed  animals.  Animals, 
other  than  affected  or  bloodline  animals, 
in  a  flock  in  which  an  affected  animal 
has  been  diagnosed  by  a  Veterinary 
Services  representative  or  State 
representative.  Animals  in  the  flock  are 
no  longer  considered  exposed  after  they 
are  destroyed  or  upon  the  flock's  release 
from  surveillance  by  State  animal  health 
authorities. 

Rather  than  being  destroyed,  scrapie- 
exposed  sheep  and  goats  are  usually 
maintained  under  surveillance  as  these 
animals  present  a  minimal  risk  of 
disease  spread.  Surveillance  is  carried 
out  under  State  authorities  and  usually 
lasts  for  a  period  of  42  months  following 
the  most  recent  exposure.  Under 
proposed  S  54.8(b),  the  Deputy 
Administrator  would  authorize  payment 
of  indemnities  to  the  owners  of  scrapie- 
exposed  animals  when: 

1.  Destroying  the  entire  flock  is  more 
cost  effective  than  the  combination  of 
destroying  affected  and  bloodline 
animals  and  maintaining  scrapie- 
exposed  animals  under  surveillance; 
and 

2,  Sufficient  funds  appropriated  by 
Congress  appear  to  be  available  for  this 
purpose  for  the  remainder  of  the  fiscal 
year. 

Cost-Benefit  Analysis 

To  determine  whether  it  would  be 
more  "cost  effective"  to  destroy  scrapie- 
exposed  animals  or  maintain  them 
under  surveillance,  a  cost-benefit 
analysis  would  be  conducted.  This 
analysis  would  measure  the  total  cost  of 
Federal  and  State  indemnities  to  be  paid 
if  the  entire  flock  were  to  be  destroyed, 
versus: 

1.  The  cost  of  Federal  and  State 
indemnities  if  only  affected  and 
bloodline  animals  are  destroyed. 

2.  The  cost  to  Federal  and/or  State 
agtncies  for  travel  and  the  conducting 


of  periodic  inspections.  Flocks  being 
maintained  under  surveillance  are 
normally  inspected  every  six  months. 
However,  inspections  may  be  performed 
more  frequently  if  flocks  contain 
animals  with  suspicious  histories  or 
symptoms.  Since  scrapie  control  is 
carried  out  as  a  cooperative  Federal- 
State  program,  inspections  may  be 
performed  by  either  Federal  or  State 
veterinary  officials. 

3.  Disruptions  in  manpower  and  work 
schedules.  Excessive  scrapie-related 
travel  can  understaff  field  offices  and 
result  in  costly  overtime  and  reduced 
effectiveness  in  carrying  out  other 
animal  health  activities. 

4.  Administrative  and  paperwork 
costs,  including  projected  owner 
recordkeeping  and  reporting 
expenditures.  An  inventory  is  taken  of 
all  exposed  sheep  and  goats  after  the 
initial  discovery  of  an  infected  animal 
and  during  each  subsequent  inspection 
of  the  flock.  State  veterinary  officials 
usually  Issue  written  permits  before  new 
sheep  or  goats  can  be  added  to  flocks 
under  surveillance.  Owners  are 
normally  permitted  to  move  or  sell 
scrapie-exposed  animals,  but  must 
comply  with  State  recordkeeping  and 
reporting  requirements. 

Allocation  of  Insufficient  funds 

There  may  be  times  funding  is  not 
sufficient  to  pay  indemnities  to  all 
eligible  owners  seeking  payment  for 
scrapie-exposed  animals.  Under 
proposed  footnote  1  to  proposed  §  54.8, 
the  funds  that  are  available,  at  such 
times,  shall  be  paid  first  in  those 
instances  where  the  following  indicates 
the  greatest  need  for  flock  destruction: 

1.  Whether  any  of  the  affected  flocks 
contain  animals  for  which  bloodlines 
cannot  be  determined  and  the  number  of 
such  animals  in  each  flock.  Department 
veterinarians  believe  that  such  animals 
should  be  destroyed  when  possible,  as 
the  risk  of  spreading  scrapie  would  be 
intensified  if  they  actually  were 
bloodline  animals. 

2.  The  number  of  affected  and 
bloodline  animals  found  and  destroyed 
in  each  affected  flock — and  the  number 
of  remaining  scrapie-exposed  animals 
displaying  symptoms  indicative  of 
scrapie^versus  the  total  number  of 
animals  in  that  flock.  By  comparing 
numerical  relationships  between  known 
infected,  symptomatic  and  apparently 
well  animals.  Department  veterinarians 
should  be  able  to  estimate  the  extent  of 
infection  (including  the  probability  of 
new  discoveries  of  scrapie  infected 
animals  during  the  surveillance  period) 
within  each  affected  flock. 
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3.  Any  previous  history  or  scrapie  m 
an  affected  flock.  U  a  flock  has  a 
previous  history  of  scrapie,  the 
possibility  exists  that  one  or  mx^re  of  the 
flock's  scrapie-exposed  animals  may 
have  a  low-level  infection  that  will  not 
result  in  visible  symptoms,  but  that 
could  lead  to  subsequent  scrapie 
outbreaks. 

These  three  factors  cannot  be 
individually  ranked.  Their  importance 
varies  greatly  according  to  their 
combination  and  level  of  intesity  within 
a  particular  flock.  Thus,  we  believe  that 
the  "greatest  need  for  flock  destruction" 
can  only  be  determined  through  studies 
of  the  relationship  and  intensity  of  these 
factors  within  each  affected  flock,  and 
then  by  comparing  and  ranking  the 
results. 

Executive  Order  12291  and  Regulatory 

Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determinied  to  be 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  it  has  been 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  corrpetition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  Unitd  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Over  the  past  5  years,  scrapie 
indemnities  totaled  slightly  over  $2.4 
million  for  an  average  annual 
expenditiu^  of  $482,52&  This  figure  is 
expected  to  increase  only  slightly  if 
authority  is  granted  to  pay  indemnities 
in  the  two  limited  instances  proposed  in 
this  documents.  Moreover,  the  increase 
in  indemnity  costs  would  be 
accompanied  by  a  greater  reduction  in 
the  cost  of  maintaining  affected  Bocks 
under  surveillance.  The  primary  effect  of 
this  proposal  would  be  to  further 
decrease  the  risk  of  spreading  scrapie 
and  to  reduce  excessive  flock 
stirveillance  costs. 

This  proposal  should  not  affect  a 
substantial  number  of  sheep  and  goat 
producers.  The  current  program  is 
controlling  the  disease,  with  the  United 
States  experiencing  no  more  than  27 
scrapie-^ected  flocks  in  any  one  of  the 
past  5  years.  This  proposal  should  not 
have  an  adverse  afiect  on  the  ciurent 
program  since  it  should  eliminate  the 
current  primary  threat  of  disease  spread 


11. e. — scrapie-exposea  animals  with 
undeterminable  bloodlines). 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015.  Subpart  V). 

List  of  Subjects  in  9  CFR  Part  54 

Animal  diseases.  Goats,  Indemnity 
payments.  Scrapie,  Sheep. 

PART  54— ANIMALS  DESTROYED 
BECAUSE  OF  SCRAPIE 

Accordingly,  it  is  proposed  to  amend  9 
CFR  Part  54  as  follows: 

1.  The  authority  citation  for  Part  54 
would  be  revised  to  read  as  follows  and 
the  authority  citations  following  the 
sections  in  Pari  54  are  removed: 

Authority:  21  U.S.C.  111.  114. 114a.  134a- 
134h;  7  CFR  2.17.  2.51.  and  371.2(d). 

2.  Section  54.1  would  be  amended  by 
adding  ,  in  alphabetical  order,  the 
following: 

§  54. 1    Denntttons. 

*  *         •         *         * 

Flock,  (a)  All  animals  under  common 
ownership  or  supervision  that  are 
grouped  on  one  or  more  paris  of  any 
single  premises  (lot,  farm  or  ranch);  or 

(b)  All  animals  under  common 
ownership  or  supervision  on  two  or 
more  premises  which  are  geographically 
separated  but  on  which  anmals  from  the 
different  premises  have  been 
interchanged  or  had  contact  with  each 
other. 

*  *         •         •         * 

Scrapie-exposed  animals.  Animals, 
other  than  affected  or  bloodline  animals 
in  a  flock  in  which  an  affected  animal 
has  been  diagnosed  by  a  Veterinary 
Services  Representative  or  State 
representative.  Animals  in  the  flock  are 
no  longer  considered  exposed  after  they 
are  destroyed  or  upon  the  flock's  release 
from  surveillance  by  State  animal  health 
authorities. 


to  read  "anumais  iur  which  indemnity  is 
to  be  paid  under  \  54.8(a)  and  (b)". 

§S4.7    [AmwKled] 

4.  Paragraph  (a)  of  S  54.7  would  be 
amended  by  changing  "affected  animals 
and  bloodline  animals  destroyed  under" 
to  read  "animals  persuant  to  §  54.8(a} 
and  (b)  of. 

5.  Paragraph  (b)  of  §  54.7  would  be 
amended  by  changing  "Affected  animals 
and  bloodline  animals"  to  read 
"Animals  for  which  indemnity  is  sought 
pursuant  to  §  54.8(a)  and  (b)  of  this 
part". 

§54.8    [Amended] 

6.  In  S  54.8  paragraphs  (b)  and  (c) 
would  be  redesignated  (d)  and  (e), 
respectively. 

7.  In  S  54.8.  current  paragraph  (a) 
would  be  redesignatd  (c)  and  would  be 
amended  by  changing  "affected  anmals 
and  bloodline  animals"  to  read 
"affected  animals,  bloodline  animals 
and  scrapie-exposed  animals  for  which 
the  Deputy  Administrator  authorizes 
payment  of  indemnity  pursuant  to 

§  54.8(b)  of  ths  part". 

8.  In  §  54.8  new  paragraphs  (a)  and  (b) 
would  be  added  to  read  as  follows: 

§  S4.8    Payment  to  owners  for  animals 
destroyed. 

(a)  The  Deputy  Administrator  shall 
authorize  the  payment  of  a  Federal 
indemnity  to  owners  of  affected  animals 
and  bloodline  animals. 

(b)  The  Deputy  Administrator  shall 
authorize  the  payment  of  a  Federal 
indemnity  ot  any  owner  of  scrapie- 
exposed  animals  when  a  cost-benefit 
analysis  establishes  that  it  is  more  cost 
effective  to  destroy  the  flock  than  to 
maintain  it  under  surveillance:  Provided, 
That  sufficient  funds  appropriated  by 
Congress  appear  to  be  available  for  this 
purpose  for  the  remainder  of  the  fiscal 
year.'  The  cost-benefit  analysis  shall  be 
based  on: 


S54.3    [Amended] 

3.  Paragraph  (a)  of  \  54.3  would  be 
amended  by  changing  "afiected  animals 
and  bloodUne  animals  for  winch 
indemnity  is  to  be  paid  under  this  part" 


'  Should  funding  not  be  ttrfficiCTit  to  pay 
indemnitia*  to  all  eltgibl*  owners  Meking  paynwnt 
for  scrapie-expowd  animala.  then  the  fundi  that  an 
available  shall  be  paid  first  in  those  instancai 
where  the  following  indicates  the  greatest  need  for 
flock  de»troction; 

1.  whether  any  of  the  affected  flocks  contain 
animals  for  which  bloodUoes  cannot  be  determined 
and  the  number  of  stich  animals  in  each  flock. 

Z.  The  esUmaled  extent  of  infection  m  each 
affected  flock  as  measured  by  the  number  of 
affected  and  bloodline  animals  found  and 
destroyed — and  the  number  of  remaining  scrspie- 
exfMMad  animals  display  ins  symptoms  uidicalive  of 
scrapie — versus  the  number  total  number  of  aminals 
in  each  affected  flock. 

3.  Any  ptewioua  hiatoty  of  acrspie  ta  an  affected 
flock. 
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(i)  The  applicable  laws  and 
regulations  of  the  State  in  which  the 
flock  would  be  maintained;  and 

(ii)  The  total  cost  of  Federal  and  State 
indemnities  to  be  paid  if  an  entire 
scrapie-exposed  flock  were  to  be 
destroyed  versus  projected  costs  for 
indemnities  if  only  affected  and 
bloodline  animals  are  destroyed;  travel 
and  per  diem  for  the  conducting  of 
periodic  flock  inspections  by  Federal 
and  State  inspectors;  resulting 
disruptions  of  Federal  and  State 
manpower  schedules;  and 
administrative  and  paperwork  costs, 
including  projected  owner 
recordkeeping  and  reporting 
expenditures. 
•        *        •        *        * 

Done  in  Washington,  DC.  this  9th  day  of 
April,  1987. 

B.  G.  lohnson. 

Acting  Deputy  Administrator,  Veterinary 
Services. 

[FR  Doc.  87-8392  Filed  4-14-87;  8:45  am] 

BIUJNQ  CODE  3410-34-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Adjudications;  Special  Procedures  for 
Resolving  Conflicts  Concerning  the 
Disclosure  or  Nondisclosure  of 
Information 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  withdrawing  a  proposed 
rule  published  in  the  Federal  Register  on 
May  22, 1985  (50  FR  21072).  In  this  rule, 
the  Commission  proposed  amending  its 
rules  of  practice  to  provide  special 
procedures  for  resolving  conflicts 
concerning  the  disclosure  or 
nondisclosure  of  information  relating  to 
an  NRC  investigation  or  inspection  not 
yet  concluded  or  which  would  reveal  the 
identity  of  a  confidential  informant  and 
deemed  relevant  and  material  to  an 
adjudiction.  The  Commission  has 
decided  that  in  view  of  the  few 
remaining  licensing  proceedings  and  the 
consequent  limited  number  of  occasions 
in  which  the  proposed  procedures  might 
be  use  in  those  proceedings,  an  existing 
policy  statement  is  an  adequate  means 
of  resolving  these  conflicts  an  thus  there 
is  no  need  at  this  time  to  codify  the 
proposed  procedures. 
date:  This  withdrawal  is  effective  April 
15, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jane  R.  Mapes,  Senior  Attorney, 


Rulemaking  and  Fuel  Cycle,  Office  of 
the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  Telephone:  (301)  492-8695. 
SUPPLEMENTARY  INFORMATION:  In  its 

Statgment  of  Policy  on  Investigations, 
Inspections  and  Adjudicatory 
Proceedings  published  in  the  Federal 
Register  on  September  13. 1984  (49  FR 
36032-36034)  the  Commission 
reemphasized  the  importance  and  need 
for  full  disclosure  of  information  in  an 
adjudication  so  that  all  issues  in 
controversy  in  the  adjudication  may  be 
fully  resolved.  At  the  same  time,  the 
Commission  recognized  the  need  in 
certain  circumstances  to  limit  disclosure 
to  avoid  compromising  a  NRC 
inspection  or  investigation  or  to  protect 
a  confidential  informant.  In  its  policy 
statement,  the  Commission  identified  a 
procedure  under  which  the  NRC  staff 
would  provide  an  adjudicatory  board 
with  an  explanation  of  the  basis  for  its 
conoem  about  disclosure  and  would 
present  the  information  to  the  board  in 
camera  without  other  parties  present. 
Recognizing  that  this  procedure  would 
be  a  departure  from  normal  Commission 
practice,  the  Commission  directed  the 
staff  to  initiate  a  rulemaking  proceeding. 

Accordingly,  on  May  22. 1985,  a  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  (50  FR  21072- 
21077)  proposing  amendments  to  the 
Commission's  rules  of  practice  (10  CFR 
Part  ,2)  that  would  provide  special  ex 
parte  in  camera  procedures  for  resolving 
conflicts  concerning  the  disclosure  or 
nondisclosure  of  information  deemed 
relevant  and  material  to  an  adjudication 
and  relating  to  an  NRC  investigation  or 
inspection  not  yet  concluded  or  likely  to 
reveal  the  identity  of  a  confidential 
informant.  On  May  31, 1985  (50  FR 
23138-23139)  a  correction  notice  was 
published.  On  July  26, 1985,  the  date  for 
submitting  comments  on  the  proposed 
amendments  was  extended  to  August 
23,  -^85  (50  FR  30446-30447). 

The  Commission  received  nine  letters 
of  comment  expressing  the  views  of 
interested  utilities,  professional 
organizations,  private  counsel, 
interveners  and  individual  members  of 
the  public.  No  commenter  was  satisfied 
with  the  text  of  the  rule  as  proposed. 
Most  of  the  commenters  recognized  the 
Commission's  need  to  withhold  or 
otherwise  protect  information  in  order 
to  protect  a  confidential  source  or  to 
avoid  compromising  an  ongoing 
investigation  or  inspection  and  the 
consequent  necessity  for  in  camera 
presentations.  However,  the 
commenters  uniformly  opposed  using  ex 
parte  techniques  to  achieve  that 
objective.  The  principal  objections 


voiced  by  the  commenters  were  that  the 
proposed  procedure  are  illegal, 
unnecessary,  contrary  to  due  process 
and  unfair.  One  commenter  state  that  if 
the  Commission's  rules  of  practice  were 
amended  as  proposed,  decisions 
reached  in  proceedings  in  which  the 
proposed  procedures  were  used  would 
be  subject  to  a  greatly  increased  risk  of 
judicial  reversal.  In  addition,  the 
proposed  amendments  were  faulted  as 
bad  public  policy.  Several  commenters 
suggested  alternative  methods, 
dependent  principally  upon  the  use  of 
protective  orders,  to  achieve  the 
objectives  sought  by  the  Commission. 

Since  publication  of  the  notice  of 
proposed  rulemaking  in  1985,  the 
Commission  has  made  certain  decisions 
respecting  its  board  notification  policy 
and  procedures  which  are  expected  to 
reduce  significantly  the  occasions  on 
which  the  proposed  procedures  would 
actually  be  used.  For,  as  the 
Commission  made  clear  when  it 
promulgated  its  Statement  of  Policy  on 
Investigations.  Inspections  and 
Adjudicatory  Proceedings,  the 
Statement  and  any  implementing 
procedures  only  take  over  "once  a 
determination  has  been  made,  under 
established  board  notification 
procedures,  that  information  should  be 
disclosed  to  the  boards  and  public  but 
OI  (the  Office  of  Investigations)  or  staff 
believes  that  the  information  should  be 
protected."  (49  FR  36032  at  36033. 
September  13. 1984.  emphasis  supplied.) 

The  Commission's  board  notification 
policy  and  procedures  have  been  in 
effect  for  many  years  and  serve  an 
important  purpose — to  keep  the  boards 
and  the  Commission  advised  of  matters 
which  may  need  to  be  considered  in 
making  licensing  and  other  regulatory 
decisions,  particularly  matters  which 
present  serious  safety  or  environmental 
issues.  Recently,  the  Commission 
directed  significant  changes  in  the 
manner  in  which  its  board  notification 
policy  and  procedures  are  implemented. 
These  changes  were  first  enunciated  by 
the  Commission  in  a  Memorandum  and 
Order  issued  January  30, 1986  in 
Louisiana  Power  &  Light  Company 
(Waterford  Steam  Electric  Station,  Unit 
3)  Docket  No.  50-382-OL,  CLI-66-1.  23 
NRC  1,  affirmed  sub.  nom.  Oystershell 
Alliance,  et  al  v.  U.S.  Nuclear 
Regulatory  Commission,  et  al,  No.  85- 
1182.  U.SC.A.D.C,  September 9, 1986, 
800  F.2d  1201.  Subsequently,  at  the 
express  direction  of  the  Commission,  the 
changes  in  the  manner  in  which  the 
Commission's  board  notification  policy 
is  being  implemented  were  formally 
incorporated  in  NRR  Office  Letter  No. 
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19,  Revision  3,  issued  May  29. 1986.  >  On 
June  3. 198G.  the  Executive  Director  for 
Operations  directed  other  NRC  staff 
offices  to  revise  the  implementation  of 
their  board  notification  policy  and 
procedures  consistent  with  Revision  3  of 
NRR  Office  Letter  19. 

Under  the  Commission's  board 
notification  policy  and  procedures  as 
now  implemented,  NRC  offices  and 
staff  *  are  only  required  to  notify  the 
boards  when  they  are  apprised  of 
allegations  and  new  information  not 
previously  submitted  to  the  boards 
which  are  relevant  and  material  to  the 
issues  in  controversy  in  the  proceeding. 
If  the  information  is  not  relevant  and 
material,  the  staff  has  no  obligation  to 
inform  the  boards.  Moreover,  under 
current  practice,  the  facts  on  which  an 
allegation  is  based  must  be 
substantiated  and  the  implications 
drawn  from  those  facts  must  be  shown 
to  be  valid  before  any  notification  is 
made. 

The  above-described  changes  in  the 
implementation  of  the  Commission's 
board  notification  policy  are  expected  to 
have  the  effect  of  severely  limiting  the 
circumstances  in  which  the  proposed 
procedures  would  be  applicable.  These 
circumstances  are  further  limited  by  the 
fact  that  the  number  of  pending 
licensing  adjudicatory  proceedings  is 
small  and  it  is  unlikely  that  large 
numbers  of  new  proceedings  will  be 
initiated  in  the  near  future. 

The  Commission  has  reviewed  its 
Statement  of  Policy  on  Investigations, 
Inspections,  and  Adjudicatory 
Proceedings  in  light  of  the  above- 
described  changes.  On  the  basis  of  the 
guidance  provided  in  the  Policy 
Statement,  the  Commission  has 
concluded  that  it  could,  using  existing 
procedures,  adequately  protect 
information  from  disclosure  in  those 
very  rare  instances  in  which  such 
protection  might  be  needed.  In  view  of 
the  controversial  nature  of  the  proposed 
procedures  and  because  it  now  appears 
that  such  procedures  will  seldom  be 
used,  the  Commission  has  also 
concluded  that  codification  of  the 
proposed  procedures  in  the 
Commission's  rules  of  practice  is  not 
warranted. 

Accordingly,  for  the  foregoing 
reasons,  the  Commission  hereby 
withdraws  the  notice  of  proposed 
rulemaking  published  on  May  22, 1985 
(50  FR  21072-21077).  and  terminates  this 
rulemaking  proceeding. 


'  This  document  ii  available  for  inspection  at  the 
NRC  Public  Document  Room.  1717  H  Street.  NW.. 
Washington.  DC. 

'  As  used  in  this  preamble,  the  term  "staff"  is 
intended  to  refer  to  all  NRC  ofTices. 


Dated  at  Washington.  D.C..  this  9th  day  of 
April.  1987. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  C  Hoyle, 

Acting  Secretary  of  the  Commission. 
(FR  Doc.  87-8427  Filed  4-14-87;  8:45  am] 
BIUJNQ  CODE  7590-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  561 
[OPP-300162;  FRL-3186-7] 

Pesticide  Tolerances  In  Animal  Feeds 
for  Malathlon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  a 
feed  additive  regulation  to  permit 
residues  of  the  insecticide  malathion  in 
or  on  the  grain  dust  of  barley,  com,  oats, 
rice,  rye,  sorghum,  and  wheat  resulting 
from  postharvest  application  of  the 
insecticide  to  these  stored  grains.  This 
regulation  to  establish  the  maximum 
permissible  level  for  residues  of  the 
insecticide  was  requested  by  the  Pacific 
Northwest  Grain  and  Feed  Association, 
Inc. 

DATE:  Comments,  identified  by  the 
document  control  number  [OPP-300162], 
should  be  received  by  May  15. 1987. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Branch.  Program  Management  and 
Support  Division  (TS-757C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
CM  #2, 1921  lefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Ail  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACr. 

By  mail:  William  H.  Miller,  Product 


Manager  (PM)  16.  Registration  Division 
(TS-737C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  211,  CM  #2. 1921  lefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-2600). 

SUPPLEMENTARY  INFORMATION:  The 

Pacific  Northv/est  Grain  and  Feed 
Association,  Inc.,  200  SW.  Market  St., 
Suite  1005,  Portland,  OR  97201  has 
requested  that  EPA,  pursuant  to  section 
409(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  a  feed  additive 
regulation  to  cover  residues  of  the 
insecticide  malathion  (O.O-dimethyl 
dithiophosphate  of  diethyl 
mercaptosuccinate)  occurring  in  or  on 
the  grain  dust  of  the  aforementioned 
grains  resulting  from  postharvest 
application  of  the  insecticide  to  these 
stored  grains. 

The  Pacific  Northwest  Grain  and  Feed 
Association,  Inc.,  requested  this 
regulation  in  order  to  allow  disposal  of 
these  grain  dusts  as  commercial  animal 
feed.  This  dust,  v.hich  is  the  fine 
particulate  matter  formed  during  the 
handling  and  shipping  of  grain,  is 
normally  removed  from  the  grain  during 
transfer  operations,  such  as  when  grain 
is  being  loaded  onto  a  ship. 
Consequently,  thousands  of  tons  of  this 
dust  may  be  enerated  at  port  facilities. 

The  Association  supports  this  request 
by  pointing  out  that  current  Federal  and 
State  authorities  either  prohibit  or 
discourage  the  disposal  of  grain  dust 
through  other  means  such  as  in  public 
waterways,  public  landfills,  and  through 
reintroduction  of  grain  dust  into  grain 
shipments.  For  these  reasons,  the 
Association  maintains  that  the  most 
effective  and  economically  viable  means 
of  disposing  of  the  enormous  volumes  of 
grain  dust  has  been  to  feed  the  material 
to  livestock.  The  135  parts  per  million 
(ppm)  level  was  requested  because 
several  feed  items  have  tolerances  for 
residues  of  malathion  at  this  level  (40 
CFR  180.111),  and  adding  grain  dust  at 
this  level  would  not  affect  the 
theoretical  exposure  of  livestock  to 
malathion. 

The  Administrator  agrees  with  the 
Pacific  Northwest  Grain  and  Feed 
Association,  Inc.  Currently,  there  are 
established  tolerances  of  6.0  ppm  for 
residues  of  malathion  in  or  on  the 
aforementioned  grains  as  raw 
agricultural  commodities  resulting  from 
postharvest  application  of  the 
insecticide  on  these  grains  (40  CFR 
180.111).  Since  pesticide  residues  tend  to 
be  found  on  the  outer  surfaces  of  the 


egnter  /  Vol.  52,  No.  72  /  Wednesday.  April  15,  1987  /  Proposed  Rules 


gram,  residues  in  dw  dost  can  be  tri^er 
\kan  those  in  or  m  the  grain  itself. 

Although  definitive  residue  data  are 
lacking,  the  reqaested  level  of  135.0  ppm 
is  considered  appropriate  based  on 
available  infonaation,  which  includes 
the  Food  and  Drug  Administration's 
monitoring  data.  Since  many  other  feed 
items  carry  tolerances  for  residues  of 
malathion  at  135.0  ppm,  the  theoretical 
exposure  to  animals  is  not  affected.  This 
regulation  will  cover  only  those  residues 
of  malathion  presently  occurring  in  grain 
dust  from  registered  uses  of  malathion 
and  no  new  or  additional  residues  are 
involved.  This  feed  additive  regulation 
will  not  necessitate  initiating  or 
increasing  existing  tolerances  on  any 
items  intended  for  human  consumption. 

The  currently  established  tolerances 
for  residues  of  malathion  in  meat.  milk, 
poultry,  and  eggs  are  adequate  to  cover 
any  secondary  residues  of  malathion  in 
meat,  milk,  poultry,  and  eggs  resulting 
from  the  feeding  of  the  treated  grain 
dust  to  livestock. 

The  metabolism  of  malathion  is 
adequately  anderstood  and  adequate 
analytical  methods  for  enforcing  this 
tolerance  have  been  published  in  the 
Pesticide  Analytical  Manual,  Volume  I 
and  II.  There  are  presently  no  actions 
pending  against  continued  registration 
of  this  chemical. 

This  tolerance  will  be  reassessed 
under  the  Malathion  Registration 
Standard,  as  well  as  all  established 
tolerances  for  malathion. 

Based  on  the  information  considered, 
the  Agency  concludes  that  the 
regulation  will  protect  the  public  health. 
Therefore,  it  is  proposed  that  21  CFR 
Part  561  be  amended  as  set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  [OPP-300162}.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Program  Management  and  Support 
Division,  at  the  address  given  above 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives  or  raising  such 
food  or  feed  additive  levels,  do  not  have 
a  significfant  economic  impact  on  a 
substantial  nwnber  of  tmall  entities.  A 
certification  statement  to  this  effect  was 


puMished  \n  the  Federal  Register  of  May 
4, 1981  (46  FR  24945). 

List  of  Subjects  in  21  CFR  Part  5fil 

Animal  feeds.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
req^iirements. 

Oat«<j:  April  2. 1967. 
Edwin  F.  Tinsworth. 

Director,  Registration  Division.  Office  of 
Femicide  Programs. 

Therefore,  it  is  proposed  that  21  CFR 
Part  561  be  amended  as  follows: 

PART  561— [AMENDED] 

1.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

2.  Section  561.270  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§591.270    Matathion. 

***** 

(c)  Tolerances  are  established  for 
residues  of  the  insecticide  malathion  (O, 
O-^Umethyl  dithiophosphate  of  diethyl 
mercaptosuccinate)  in  or  on  the 
following  feed  commodities  as  a  result 
of  the  post-harvest  application  of  this 
insecticide  to  barley,  com,  oat,  rice,  rye, 
solium,  and  wheat  grains. 


Feadi 


Barity  gain  dust 

Com  gran  dust 

Oats,  grain  dM( 

RicSL  grain  dust 

RyB,  gram  oust ......... 

Sorghum,  grain  dual 
WhOBL  gram  duit_ 


P»ts 
per 


135 
135 
136 
135 
135 
135 
135 


[FR  Doc.  87-6277  Filed  4-14-87;  6:45  am] 

BILUNG  CODE  SSeO-SO-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[LR-154-861 

Income  Tax;  Applications  for 
Exemption  From  Seif-En^oyment 
Taxes  for  Ministers,  Certain  Members 
of  Religious  Orders,  and  Ctiristian 
Science  Practitioners 

AQENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summart:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Ros^ster,  the  Internal  Revenue  Service  is 
issuing  temporary  income  tax 


regulations  relating  to  applications  for 
exemption  from  self^mployment  taxes 
filed  by  ministers,  members  of  religious 
orders  who  are  not  under  a  vow  of 
poverty,  and  Christian  Science 
practitioners.  The  text  of  the  temporary 
regulations  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES'.  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  June  15, 1987.  The  regulations 
are  proposed  to  be  effective  with  respect 
to  applications  filed  after  December  31. 
1966. 

ADDRESS:  Send  comments  and  requests 
for  a  pi^Dlic  hearing  to  Commissioner  of 
Internal  Revenue,  111  Constitution 
Avenue  NW.,  Attention:  CC  JJl:T  (LR- 
154-86),  Washington.  DC  20224. 

FOR  FUKTHER  tNFORMATION  CONTACT: 

Robert  E.  Shaw  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  (Attention:  CC:LR:T  (LR-154- 
86)).  Telephone  202-566-3297  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  1402(e)  of  the  Internal 
Revenue  Code  of  1986. 

For  the  text  of  the  temporary 
regulations,  see  T.D.  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments  to  the 
regulations. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Conrmiissioner  of  Internal 
Revenue  has  determined  that  the 
proposed  rule  is  not  subject  to  review 
under  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  regulations  herein 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  653  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
RegulatcMy  Flexibility  Act  (S  U.S.C 
chapter  6). 
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Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  of  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
of  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington. 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 


Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Robert  E.  Shaw 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  both  on  matters  of 
substance  and  style. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  87-8447  Filed  4-14-87;  8:45  am] 
BILUNQ  COOE  4(30-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

Pennsylvania  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 


substantive  adequacy  of  a  program 
amendment  submitted  by  the 
Commonwealth  of  Pennsylvania  on 
April  16. 1985.  as  a  modification  to  the 
Pennsylvania  Permanent  Regulatory 
Program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977.  The  amendment  pertains  to 
material  damage  to  structures  or 
facilities  caused  by  subsidence.  OSMRE 
previously  invited  public  comment  on 
this  amendment  provision  on  June  5, 
1985  (50  FR  23715).  Following  that  public 
comment  period  OSMRE  determined 
that  the  State  provision  was  less 
effective  than  the  Federal  standards  in 
effect  at  Ciat  time.  Thus.  OSMRE 
imposed  a  requirement  at  30  CFR 
938.16(b)  for  Pennyslvania  to  amend  its 
program  within  a  specified  time  to  be  no 
less  effective  than  the  Federal  rules.  On 
February  17. 1987.  OSMRE  promulgated 
final  subsidence  control  rules  relating  to 
the  protection  of  surface  structures  and 
facilities.  In  light  of  the  promulgation  of 
these  Federal  regulations,  OSMRE 
believes  that  the  program  provisions 
submitted  by  the  State  on  April  16. 1985. 
and  previously  considered  by  OSMRE 
may  not  be  consistent  with  the  Federal 
provisions.  Accordingly.  OSMRE  is 
reinviting  comment  on  the  amendment. 

DATES:  Written  comments  not  received 
on  or  before  4:00  p.m.  on  May  15. 1987 
will  not  necessarily  be  considered. 

If  requested  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
May  11. 1987.  beginning  at  9:00  a.m.  at 
the  location  shown  below  under 
"ADDRESSES". 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Robert 
Biggi.  Director.  Harrisburg  Field  Office. 
Office  of  Surface  Mining,  101  South  2nd 
Street,  Suite  L-4,  Harrisburg, 
Pennsylvania  17101. 

If  a  pubHc  hearing  is  held  its  location 
will  be:  Penn  Harris  Motor  Inn  and 
Convention  Center  at  the  Camp  Hill 
Bypass  and  U.S.  11  and  15,  Camp  Hill, 
Pennyslvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Biggi,  Director,  Harrisburg  Field 
Office,  Office  of  Surface  Mining,  101 
South  2nd  Street,  Suite  Lr^,  Harrisburg 
Pennsylvania  17101.  Telephone:  (717) 
782-4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Pennsylvania  program, 
the  proposed  modification  to  the 
program,  a  Usting  of  any  scheduled 
public  meeting  and  all  written  comments 
received  in  response  to  this  notice  will 


be  available  for  review  at  the  OSMRE 
offices  and  the  office  of  the  State 
regulatory  authority  listed  below. 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m..  excluding  holidays.  Each  person 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  modification  by 
contacting  the  Harrisburg  Field  Office. 

Harrisburg  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  101  South  2nd  Street, 
Suite  L-4,  Harrisburg  Pennsylvania 
17101.  Telephone:  (717). 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Room,  1100  L  Street  NW., 
Washington,  DC  20240 

Pennsylvania  Department  of 
Environmental  Resources,  Fulton 
Bank  Building,  Third  and  Locust 
Streets,  Harrisburg,  Pennsylvania 
17120. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  Harrisburg. 
Pennsylvania,  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  this  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  person 

listed  under  "FOR  FURTHER  INFORMATION 

CONTACT"  by  the  close  of  business 
May  5. 1987.  If  no  one  requests  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE  Office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  further  information 
CONTRACT." 

All  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 


, ,_ ,  j  ■-■*» 
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II.  Back^vusd  on  the  Peans^'^Tania 
State  Piograni 

On  Febroary  29, 1980.  the  Secretary  of 
tlw  Interkr  received  a  proposed 
regulatory  prof  ram  fnom  the  State  of 
PejHisylvarria.  On  October  22, 1980, 
following  a  review  of  tbe  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  disapproved  the 
Pennsylvania  program.  The  State 
resubmitted  its  program  on  January  25, 
1982,  and  subsequently  the  Secretary 
approved  the  program  subject  to  the 
correction  of  minor  denciencies. 
Information  pertinent  to  the  general 
background,  rerisions,  modifications, 
and  amendmenta  to  the  proposed 
permanent  program  submissitm,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  oi  the  conditions  of 
approval  of  tiie  Pennsylvaoia  program 
can  be  found  in  the  July  20, 1982  Foderal 
Register  notice  (47  FR  33050J. 

in.  Background  on  Program  Amendment 

On  Apfil  18, 1985,  Pennsyvlania 
submitted  to  OSMRE  pursuant  to  30  CFR 
732.17  proposed  amendments  to  25  Pa. 
Code  Chapter  89.  Subchapter  F 
(pertaining  to  subsidence  control) 
(OSMRE  Administrative  Record  PA 
550).  The  amendment  deleted  the 
existjiig  subchapter  in  its  entirety  and 
set  forth  a  oew  subchapter. 

OSMRE  published  a  notice  in  the 
Federal  Register  on  )une  5, 1985. 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(50  FR  23715).  The  public  comment 
period  ended  July  5, 1985. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorougji 
review  of  the  program  amendment,  the 
Director  determined  that  the  amendment 
was  inconsistent  with  SMCRA  and  the 
Federal  regulations  as  explained  below. 

The  Pennsylvania  rule  submitted  for 
OSMRE's  approval  on  April  18, 1985, 
does  not  require  the  operator  to  correct 
any  material  damage  resulting  from 
subsidence  caused  to  any  structures  or 
facilities  by  repairing  the  damage  or 
compensating  the  owner.  The 
Pennsylvania  rule  at  section  89.143(b) 
limits  the  requirement  to  prevent 
damage  to  dwellings,  cemeteries, 
municipal  utilities,  to  those  structures 
and  facilities  in  place  on  April  27, 1986. 
At  the  time  of  OSMRE's  review  and 
approval  of  Peaosylvania's  aineadmeat, 
OSMRE  deternioed  that  the  State 
provision  was  less  ^fective  than  30  CFR 
817.121(c){2).  The  Federal  rule  (as 
revised  on  )uly  1, 1883.  48  FR  24638)  was 
amended  on  Fabruary  21, 1985  (50  FR 
7274-7278)  to  suspend  the  language 


limiting  the  operator's  respoitsibility  for 
damage  to  struotores  to  tke  extent 
required  by  State  law.  Thus  in  the  notice 
anoouBcing  the  Director's  findings  and 
decision  on  tbe  amendment  submitted 
on  Aprd  16,  W9S  (50  FR  45820, 
November  4. 1985),  the  Director  imposed 
a  retpiirement  on  Pennsylvania  to 
amend  i\a  program  to  he  consistent  with 
the  Federal  regulations. 

T^  requirement  imposed  by  the 
Director  wtrich  is  hsted  at  30  CFR 
938.16(b)  specified  the  following: 

"Within  12  months  following 
promulgation  of  a  revised  Federal  rule. 
Pennsylvania  shall  amend  its  program  to 
be  no  less  effective  than  30  CFR 
817.12(c){Z)  to  require  an  operator  to 
correct  any  material  damage  resulting 
from  subsidence  caused  to  any 
structures  or  facilities  by  repairii\g  the 
damage  or  compensating  tbe  owner." 

On  February  17, 1«87.  OSMRE 
promulgated  final  subsidence  control 
mlee  relating  to  the  protection  of  surface 
structures  and  facihties.  These  final 
rules  were  promulgated  pursuant  to  the 
District  Courfs  order  in  In  Re: 
Pennaaeat  Sarface  Mining  Reguiatioa 
Litigaticm  (11).  No.  79-1144  (D.D.C.). 
Under  the  final  rule  operator 
responsibility  for  material  damage  to 
struotures  sr  facilities  resulting  &om 
subsidence  will  derive  from  applicable 
proviskxts  of  Siate  law.  In  light  of  the 
Federal  rule  adopted  February  17, 1987, 
OSMiE  beheves  that  the  State 
provision  at  section  69.143(b)  which  was 
previously  coosidered  by  OSMRE  may 
now  be  consistent  with  the  Federal 
requirements. 

Aa:ordin^y  OSMRE  is  reinviting 
comment  on  the  adequacy  of  the  State 
proptnal.  If  OSMRE  makes  a 
deteemination  that  the  State  provision  at 
89.143(b)  is  consistent  with  the  Federal 
regulations  adopted  February  17, 1987,  it 
will  approve  the  State  amendment 
provision  and  eliminate  the  requirement 
at  30  CFR  938.16(b)  for  Pennsylvania  to 
amend  its  program.  Additional 
background  on  the  Federal  subsidence 
cantiol  rules  relating  to  the  protection  of 
surface  stmctures  and  facilities  is 
contained  in  the  February  17, 1987 
Federal  Register  notice  (52  FR  4660). 

Written  comments  should  be  specific, 
and  Include  explanations  in  support  of 
the  oommenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  that  listed  under 
"ADDRESSES"  waU  Bot  neoesBarily  be 
considered  aad  included  in  the 
Adoinifttrative  Record  kx  this 
rukaaJuag. 


Addffioaal  Detenaiiialiafis 

1.  Compliance  With  the  National 
Environmentai  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  eavironmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  r^ulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibUily  Act  {5 
U.S.C.  601  et  seq.].  "This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collectioo  requirements  which  require 
approval  by  i^e  OHice  of  Management 
and  Budget  under  44  ULS£.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  April  8, 1987. 
lames  W.  Workman, 

Deputy  Director,  Operations  and  Technical 
Services,  Office  of  Sarface  Mining 
Reclamation  and  Enforcement, 
[FR  Doc.  87-8448  Filed  4-14-87:  8:45  am] 

WLUNO  COOE  4310-OS-M 


POSTAL  SERVICE 

39  CFR  Part  447 

Code  of  Ethical  Conduct  for  Postal 
Employees;  Proposed  Amendment  To 
Allow  Attendance  at  ^roup  Functions 

aqency:  Postal  Service. 
action:  Proposed  rale. 

SUMMARY:  The  United  States  Postal 
Service  proposes  to  amend  the  Code  of 
Ethical  Conduct  to  permit  postal 
employees  under  certain  conditions  to 
attend  sodai  functiane  at  which  food 
and  refresbmect  are  served,  given  by 
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persons  whose  business  is  anecieu  vy 
the  Postal  Service.  Under  the  proposal, 
attendance  at  such  functions  would  be 
permitted  if  a  responsible  official 
determines  that  it  will  assist  employees 
in  performing  their  duties. 
DATE:  Comments  must  be  received  on  or 
before  May  15, 1987. 
ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  General 
Counsel,  Law  Department,  United  States 
Postal  Service,  Washington,  DC  20260- 
1113.  Copies  of  all  written  comments 
will  be  available  for  inspection  and 
photocopying  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  Room 
6147.  475  L'Enfant  Plaza,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  D.  Hawley  (202]  268-2971. 
SUPPlfMENTARV  INFORMATION:  The 

Code  of  Ethical  Conduct  for  Postal 
Employees.  39  CFR  Part  447,  implements 
Executive  Orders  11222  and  11590  by 
establishing  standards  of  conduct  for 
employees  of  the  Postal  Service.  These 
standards,  like  their  counterparts  in 
effect  at  other  Federal  agencies,  are 
designed  to  prevent  conflict  of  interest 
which  would  undermine  public 
confidence  in  the  integrity  of  the  Postal 
Service.  In  doing  so  the  standards 
generally  prohibit  certain  types  of 
activity  which,  although  not  inherently 
improper,  may  be  seen  as  tending  to 
bias  an  employee  in  favor  of  persons 
who  do  business  with  the  Postal  Service. 
The  acceptance  of  gifts  is  an  example  of 
this.  In  general  a  postal  employee  may 
not  accept  anything  of  value,  including 
entertainment,  from  a  person  who  does 
business  with  the  Postal  Service  or  has 
interests  that  may  be  substantially 
affectd  by  the  performance  of  the 
employee's  duties.  A  limited  number  of 
exceptions  to  this  principle  permit  the 
acceptance  of  items  or  benefits  not  of 
great  value  under  circumstances  in 
which  the  risk  of  bias  or  abuse  seems 
minimal. 

The  proposed  amendment  would  add 
an  additional  exception  to  allow 
attendance  at  group  social  functions, 
and  the  acceptance  of  food  or 
refreshment,  otherwise  not  permitted 
because  of  the  relationship  of  the  host  to 
the  Postal  Service,  when  attendance  is 
desirable  because  it  assists  the 
employee  in  the  performance  of  his  or 
her  duties.  It  is  by  no  means  unusual  for 
a  trade  association,  for  example,  to 
invite  to  a  reception  or  a  dinner  persons 
in  related  segments  of  both  the  public 
and  private  sectors.  Attendance  by  a 
postal  employee  may  be  useful  in 
facilitating  the  informal  exchange  of 
views  on  common  problems  or,  more 
simply,  in  gaining  a  better  acquaintance 


with  persons  with  whom  an  employee 
has  official  dealings. 

The  determination  that  attendance  at 
a  function  will  assist  the  employee  in 
the  performance  of  his  or  her  duties 
must  be  made  by  a  postal  executive  at 
the  level  of  the  general  manager/ 
postmaster  of  a  field  division  or  an 
office  director  at  Headquarters  or  a 
comparable  level.  An  executive  at  this 
level  may  make  such  a  determination 
about  himself  or  herself  but  must  then 
notify  the  appropriate  agency  ethics 
official  of  that  decision. 

Provisions  generally  similar  to  this 
proposal  may  be  found  in  the 
regulations  of  other  agencies,  see  e.g.. 
The  Securities  and  Exchange 
Commission's  regulations,  17  CFR 
200.735-3(b)(3)(i).  Following  the  receipt 
of  public  comments  but  before  adoption 
this  proposed  amendment  must  be 
submitted  for  approval  to  the  Office  of 
Government  Ethics.  5  CFR  735.104. 

In  view  of  the  above  considerations, 
the  Postal  Service  proposes  to  amend  39 
CFR  Part  447  as  follows: 

List  of  Subjects  in  39  CFR  Part  447 

Postal  Service,  Conflict  of  interests, 
Government  employees. 

PART  447— CODE  OF  ETHICAL 
CONDUCT  FOR  POSTAL  EMPLOYEES 

1.  The  authority  citation  for  Part  447  is 
revised  to  read  as  set  forth  below,  and 
any  authority  citations  following  the 
sections  in  Part  447  are  removed. 

Authority:  39  U.S.C.  401;  18  U.S.C.  207(j); 
E.0. 11222,  30  FR  6469.  3  CFR  1965  Supp..  p. 
10,  as  amended  by  E.0. 11590.  36  FR  7831,  3 
CFR  405  (1972);  5  CFR  735.104. 

2.  In  §  447.24  the  introductory  text  of 
paragraph  (b)  is  revised  and  new 
paragraph  (b)(7)  is  added  as  follows: 

§  447.24    Conflicts  of  Interests— ^Ifts, 
entertainment,  and  favors. 

***** 

(b)  The  provisions  of  paragraph  (a) 
are  intended  to  prevent  a  conflict  of 
interest  or  the  appearance  of  such  a 
conflict  on  the  part  of  a  Postal  Service 
employee.  The  conduct  described  in  the 
following  paragraphs  (b)  (1)  through  (7) 
of  this  section  is  permitted  because  it  is 
considered  that  it  will  not  create  a 
conflict  of  interest  and  that  its 
prohibition  would  unduly  and 
unnecessarily  restrict  Postal  Service 
employees  in  legitimate  activites  and 
relationships.  Upon  this  basis, 
nothwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  an 
employee  may: 
•        *        *        «        * 

(7)  Accept  appropriate  food  and 
refreshments  offered  free  in  the  course 


of  a  group  function  at  which  attendance 
is  desirable  because  it  will  assist  the 
employee  in  performing  his  or  her 
official  duties.  Office  and  regional 
directors,  general  managers/ 
postmasters  of  field  divisions  and  other 
executives  at  comparable  or  higher 
levels  are  authorized  to  determine  for 
themselves  and  their  subordinates  the 
propriety  of  accepting  such  invitations. 
Persons  making  such  determinations 
with  respect  to  themselves  shall  notify 
their  Associate  Ethical  Conduct  Officer 
of  each  invitation  which  they  accept; 
those  persons  who  are  Associate  Ethical 
Conduct  Officers  shall  notify  the  Ethical 
Conduct  Officer  of  each  invitation  which 
they  accept. 

Example  (1):  A  trade  association  of  major 
mail  users  invites  a  number  of  managers  to  a 
reception  and  dinner  honoring  the  retiring 
president  of  the  association.  A  postal 
marketing  manager  who  has  received  an 
invitation  concludes  that  if  she  does  not 
attend  it  may  appear  discourteous  to  the 
retiring  president  and  that  by  attending  she 
will  have  an  opportunity  to  discuss  mailing 
problems  informally  with  several  customers. 
She  may  properly  determine  that  accepting 
the  invitation  will  assist  her  in  performing  her 
duties.  Because  she  is  the  Associate  Ethical 
Conduct  Officer  for  her  Headquarters  group, 
she  should  notify  the  General  Counsel,  who  is 
the  Ethical  Conduct  Officer,  of  her  decision  to 
accept. 

Example  (2):  A  contracting  officer  is 
negotiating  a  modification  of  a  contract  with 
a  supplier.  The  supplier's  representative 
invites  the  contracting  officer  to  have  dinner 
with  him  at  the  supplier's  expense.  The 
contracting  officer's  manager,  the  director  of 
a  procurement  and  material  management 
service  center,  may  authorize  him  to  accept, 
because  the  dinner  is  not  a  group  function, 
because — whether  or  not  having  dinner  with 
his  opposite  number  in  the  negotiations  will 
assist  the  contracting  officer  in  performing  his 
duties  relating  to  those  negotiations — there  is 
no  reason  why  the  contracting  officer  cannot 
pay  for  his  own  dinner,  and  t>ecause  the 
dinner  is  too  closely  related  in  time  and 
circumstances  to  a  matter  involving  the 
interests  of  the  supplier  which  may  be 
affected  by  the  performance  of  the 
contracting  officer's  duties. 

Example  (3):  If  it  had  been  proper  for  the 
manager  in  Example  (2)  to  authorize 
acceptance  of  an  invitation  by  the  contracting 
officer,  the  manager  would  not  have  needed 
to  notify  his  Associate  Ethical  Conduct 
Officer,  who  is  the  Senior  Assistant 
Postmaster  General,  Facilities  and  supply 
Group,  because  be  was  not  accepting  on  his 
own  behalf. 
*         *         *         •         • 

Fred  Eggleston, 

Assistant  General  Counsel,  Legislative 

Division. 

[FR  Doc.  87-8424  Filed  4-14-87:  8:45  amj 
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Er^VIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  6E3378/P414;  FRL-3185-2] 

Pesticide  Tolerance  for  Metolachlor 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposal  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  herbicide 
metolachlor  and  its  metabolites  in  or  on 
the  raw  agricultural  commodity  tabasco 
peppers.  The  proposed  regulation  to 
estabhsh  a  maximum  permissible  level 
for  residues  of  metolachlor  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
date:  Comments,  identified  by  the 
document  control  number  [PP  6E3378/ 
P414],  should  be  received  on  or  before 
April  30,  1987. 

ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Section,  Program  Management  and 
Support  Division  (TS-757C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm  236. 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

By  mail:  Donald  R.  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  716B,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-1806). 
SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 


4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  6E3378 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Rupellan.  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Louisiana  and  the  U.S.  Department  of 
Agriculture. 

This  petitioner  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  the 
combfaied  residues  of  the  herbicide 
metolachlor  (2-chloro-7V-(2-ethyl-6- 
methylphenyl)-A/-(2-methoxy-l- 
methylethyl)acetamide)  and  its 
metabolities.  determined  as  the 
derivatives.  2-[(2-ethyl-6-methylphenyl}- 
amino]-l-propanol  and  4-(2-€thyl-6- 
methyl-phenyl)-2-hydroxy-5-methyl-3- 
morpholinone.  each  expressed  as  the 
parent  compound  in  or  the  raw 
agricultural  commodity  tabasco  peppers 
at  0.5  part  per  million  (ppm).  The 
petitioner  proposed  that  this  use  of 
metolachlor  on  tabasco  peppers  be 
limited  to  Louisiana  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought. 

The  data  considered  in  support  of  the 
tolerance  include: 

1.  A  90-day  dog  feeding  study  with  a 
no-observed  effect  level  (NOEL)  of  500 
ppm  (12.5  milligrams  (mg)/kilogram 

(kg)). 

2.  A  6-month  dog  feeding  study  with  a 
NOEL  of  100  ppm  (2.5  mg/kg). 

3.  A  rat  teratology  study  with  no 
teratogenicity  and  fetotoxicity  at  the 
highest  dose  tested  of  360  mg/kg. 

4.  A  rabbit  teratology  study  with  a 
maternal  NOEL  of  120  mg/kg  and  no 
teratogenicity  and  fetotoxicity  at  the 
highest  dose  tested  of  360  mg/kg. 

5.  A  2-generation  rat  reproduction 
study  with  a  reproductive  NOEL  of  300 
ppm  (15  mg/kg)  and  a  lowest  effect  level 
(LEL)  of  1,000  ppm  (50  mg/kg). 

6.  A  mouse  dominant-lethal  study 
negative  for  mutagenic  effects. 

7.  An  AMES  mutagenicity  assay 
negative  for  mutagenic  effects  and  a  2- 
year  mouse  oncogenicity  study  with  no 
observed  oncogenic  potential  at  30, 
1,000^  and  3,000  ppm  (428  mg/kg.  highest 
dose:  tested). 


8.  A  repeated  2-year  mouse 
oncogenicity  study  with  no  observed 
oncogenic  potential  at  the  same  dose 
levels  as  the  original  study. 

9.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  the  rat  (IBT 
validated,  core  supplementary)  at 
dietary  doses  of  0.  30,  300.  and  3,000  ppm 
with  a  statistically  significant  increase 
in  primary  liver  neoplasms  if  females  at 
the  high  dose  group  (3,000  ppm). 

10.  A  repeated  2-year  chronic  feeding/ 
oncogenicity  study  in  the  rat  conducted 
at  the  same  dietary  doses  as  the  original 
study  with  a  systemic  NOEL  of  30  ppm 
(1.5  mg/kg).  a  systemic  LEL  of  300  ppm 
(testicular  atrophy),  and  a  statistically 
significant  increased  incidence  of 
neoplastic  liver  nodules  and 
proliferative  hepatic  lessions  in  females 
in  the  high  dose  group  (3,000  ppm). 

The  Agency  has  concluded  that  the 
available  data  constitute  limited 
evidence  for  carcinogenicity  of 
metolachlor.  Metolachlor  is.  therefore, 
tentatively  classified  as  a  Category  C 
carcinogen  (limited  evidence  of 
carcinogenicity  in  animals)  based  on  the 
following  considerations: 

1.  The  oncogenic  responses  observed 
in  rats  were  confined  to  the  high  dose 
females  at  one  site  (liver). 

2.  The  proliferative  Uver  lesions 
observed  in  rats  were  primarily  benign 
(neoplastic  nodules  in  6  of  60  animals) 
rather  than  hepatocellular  carcinomas  (1 
of  60  animals).  There  was  no  apparent 
difference  in  the  time-to-occurrence  of 
the  lesions  (almost  all  liver  tumors  were 
observed  at  terminal  sacrifice). 

3.  Metolachlor  was  not  oncogenic  to 
mice  under  the  conditions  of  the  2-year 
mouse  oncogenicity  studies. 

4.  An  Ames  mutagenicity  assay  and  a 
dominant  lethal  study  were  negative  for 
mutagenic  effects. 

The  Agency  has  evaluated  oncogenic 
risk  resulting  from  dietary  exposure  to 
residues  of  metolachlor  based  on  the  rat 
studies.  Assuming  100  percent  of  the 
crops  are  treated,  the  "worst  case" 
dietary  risk  is  calculated  to  be  3  x  10" • 
for  existing  tolerances  and  8  x  10"*  for 
the  proposed  tolerance  for  tabasco 
peppers.  The  incremental  increase  in 
risk  is  extremely  small  (0.3  percent). 

Tolerances  have  previously  been 
established  for  residues  of  metolachlor 
ranging  from  0.02  ppm  in  meat.  milk, 
poultry,  and  eggs  to  30.0  ppm  in  peanut 
forage  and  hay.  Based  on  the  rat  chronic 
feeding  study  with  a  NOEL  of  30  ppm 
(1.5  mg/kg/day)  for  nononcogenic 
effects  and  using  a  100-fold  safety 
factor,  the  acceptable  daily  intake  (ADI) 
is  0.015  mg/kg/day.  The  maximum 
permitted  intake  (MPI)  for  a  60-kg 
human  is  calculated  to  be  0.9  mg/day. 
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The  theoretical  maximal  residue 
contribution  (TMRC)  for  existing 
tolerances  is  0.001256  mg/kg/day  for  the 
total  U.S.  population.  The  proposed  use 
will  contribute  an  additional  0.000004 
mg/kg/day  (a  0.3  percent  increase). 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
Analytical  enforcement  methods  are 
currently  available  in  the  Pesticide 
Analytical  Manuals  (PAM)  Volumes  I 
and  II.  There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  data  and  information 
considered,  and  the  fact  that  tabasco 
peppers  are  not  considered  an  animal 
feel  commodity,  the  Agency  concludes 
that  the  proposed  tolerance  will  protect 
the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA]  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
As  provided  for  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(3)].  the 
comment  period  is  shortened  to  less 
than  30  days  because  of  the  necessity  to 
expeditiously  provide  a  means  for  weed 
control  in  tabasco  pepper  production. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  6E3378/P414].  AH 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  State.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certirication 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  3, 1987. 
Edwin  F.  Tinsworth. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.368  is  amended  by 
removing  the  entry  for  "peppers. 

chili 0.5"  from  the  table  in 

paragraph  (a),  by  revising  the 
introductory  paragraphs  to  the  list  of 
commodities  in  paragraphs  (a)  and  (b), 
and  by  adding  paragraph  (c)  to  read  as 
follows: 

§  180.368    Metolactilor  tolerances  for 
residues. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  herbicide 
metolachlor(2-chloro-A^-(2-ethyl-6- 
methylphenyl)-A'-(2-methoxy-l- 
methylethyl)acetamide)and  its 
metabolites,  determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyl)amino]-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound  in  or  on  the 
following  raw  agricultural  commodities: 
***** 

(b)  Tolerance  are  established  for 
indirect  or  inadvertent  residues  of 
metolachlor  in  or  on  the  following  raw 
agricultural  commodities  when  present 
wherein  as  a  result  of  the  application  of 
metolachlor  to  growing  crops  listed  in 
paragraph  (a)  of  this  section  to  read  as 
follows: 
***** 

(c)  Tolerances  with  regional 
registration  as  defined  in  §  180.1  (n),  are 
established  for  the  combined  residues  of 
the  metolachlor  and  its  metabolites  in  or 
on  the  following  raw  agricultural 
commodities: 


Coovnodities 


Pepper*,  eh* ._ 

Peppers.  tabMCO- 


Patts 


0.5 
OS 


[FR  Doc  87-8161  Filed  4-14-87;  8:45  am] 

BILLiNQ  CODE  6S<e-9ft-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
46  CFR  Part  276 

IDocketNO.  110] 

Construction-Differential  Subsidy 
Repayment 

April  10. 1987. 

AGENCY:  Maritime  Administration. 

Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARV:  This  rule  would  allow  four 
vessels  that  repaid  their  construction- 
differential  subsidy  (CDS)  in  exchange 
for  the  right  to  operate  in  the  domestic 
trade  to  remain  in  that  trade.  Three  of 
those  vessels  have  been  operating  in  the 
Alaska  oil  trade  after  repaying  their 
CDS  under  a  1985  Department  of 
Transportation  rule.  A  recent  court 
decision  vacated  that  rule,  but  delayed 
the  effective  date  of  its  order  to  July  16, 
1987.  The  fourth  vessel  was  approved  to 
repay  its  CDS  by  an  administrative 
decision  in  1980  under  conditions  of  an 
interim  rule  that  was  subsequently 
vacated  by  the  court.  However,  the 
court  allowed  the  vessel  to  remain  in  the 
domestic  trade  pending  agency 
reconsideration  of  the  rule.  In  response 
to  those  court  decisions,  this  proposed 
rule  would  allow  those  four  vessels  to 
remain  in  the  domestic  trade  in  the 
furtherance  of  the  purposes  and  policies 
of  the  Merchant  Marine  Act.  1936,  as 
amended. 

DATES:  Comments  must  be  received  by 

May  15. 1987. 

ADDRESS:  Submit  comments  to  James  E. 
Saarl,  Secretary,  Maritime 
Administration,  Room  7300,  400  Seventh 
Street  SW.,  Washington,  DC  20590.  The 
Maritime  Administration  requests  that 
commenters  send  six  copies  of  their 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynne  Adams-Whitaker,  Chief,  Division 
of  Regulations,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Tel  (202)  366- 
5181. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Jones  Act  (46  U.S.C.  883) 
generally  provides  that  all  cargo 
transported  in  the  domestic  trade 
between  points  in  the  United  States 
must  be  carried  on  vessels  built  in  the 
United  States,  documented  under  United 
States  law  and  owned  by  United  States 
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citizens.  While  United  States  vessels  in 
the  domestic  trade  operate  under  the 
protection  of  the  Jones  Act  (48  U.S.C. 
083),  vessels  operating  in  the  foreign 
trade  do  not  have  such  protection.  Thus, 
vessels  operating  in  the  foreign  trade 
must  compete  with  foreign-flag  vessels 
that  have  lower  operating  and 
construction  costs.  To  offset  these 
higher  U.S.  construction  costs,  Congress 
passed  Title  V  of  the  Merchant  Marine 
Act,  1936,  as  amended  ("the  Act"), 
which  authorized  the  payment  of 
construction-differential  subsidy  (CDS) 
for  the  purpose  of  building  ships  in  U.S. 
shipyards  to  be  operated  in  foreign 
commerce.  46  App.  U.S.C.  1151  et  seq. 
The  Secretary  of  Transportation, 
throught  the  Maritime  Administration 
(MARAD),  may  pay  as  much  as  half  the 
construction  costs  of  vessels  used  in  the 
U.S.  foreign  trade.  46  App.  U.S.C.  1152. 
There  is  no  corresponding  subsidy 
program  for  vessels  constructed  by  U.S. 
owners  exclusively  for  use  in  the 
domestic  trade.  In  1970,  Congress 
expanded  the  scope  of  the  Act  to 
include  bulk  (i.e.,  tanker  or  dry  bulk) 
vessels.  Merchant  Marine  Act  of  1970. 
Pub.  L.  91-469,  84  Stat.  1018. 

In  addition.  Title  VI  of  the  Act 
authorized  the  payment  of  an  operating- 
differential  subsidy  (ODS)  for  U.S.-flag 
vessels  manned  by  U.S.  citizens  and 
operated  in  accordanced  with  U.S. 
safety  standards.  46  App.  U.S.C.  1171. 
By  a  policy  decision,  ODS  was  not  paid 
to  CDS-built  bulk-vessels  over  100,000 
DWT.  Because  of  the  large  economy  of 
scale  of  these  vessels,  labor  costs,  which 
are  the  essential  subsidized  item  under 
the  ODS  program,  are  relatively  small  in 
terms  of  the  overall  project  cost. 

CDS-built  vessels  are  subject  to 
certain  restrictions.  Under  section  506  of 
the  Act,  vessels  constructed  with  CDS 
"shall  be  operated  exclusively  in  foreign 
trade  or  on  a  round-the-world 
voyage.  ..."  46  App.  U.S.C.  1156. 
Section  506  of  the  Act  allows  CDS 
vessels  to  be  operated  in  the  domestic 
trade  in  the  following  limited 
circumstances:  (1)  On  a  round  voyage 
from  the  west  coast  of  the  United  States 
to  European  ports  which  includes 
Intercoastal  U.S.  ports;  (2)  on  a  round 
voyage  from  the  Atlantic  coast  of  the 
U.S.  to  the  Orient  which  includes 
intercoastal  ports  of  the  U.S.;  (3)  on  a 
foreign  voyage  including  a  stop  in 
Hawaii  or  an  island  possession  or 
territory  of  the  U.S.  In  addition,  CDS 
vessels  may  be  operated  in  the  domestic 
trade  with  the  consent  of  the  Secretary 
of  Transportation  for  up  to  six  months  in 
any  year  under  authority  of  section  506 
with  the  requirement  that  the  vessel 
owner  repay  the  subsidy  on  a  pro  rata 


basis.  Ail  domestic  trading  restrictions 
for  etch  CDS-built  vessel  lapse  at  the 
end  of  the  vessel's  statutory  life.  Section 
9  of  Pub.  L  86-318  (74  Stat.  216)  sets  a  20 
year  economic  life  for  tankers. 

The  overall  objectives  of  the  1970 
amendments  to  the  Act  were  to 
encourage  U.S.  shipbuilding,  thus 
enhancing  the  U.S.  merchant  marine 
fleet,  and  to  serve  the  needs  of  national 
commerce  and  defense.  The  specific 
goal  of  the  1970  amendments  was  to 
build  30  ships  per  year  over  ten  years, 
with  emphasis  on  building  bulk  carriers, 
including  tankers,  for  operation  in  the 
foreign  commerce.*  Prior  to  the  1970 
amendments,  the  direct  subsidy 
programs  of  the  Merchant  Marine  Act 
had  been  confined  to  liner  vessels, 
whidh  operated  scheduled  services  in 
foreign  commerce  under  the  regulatory 
supervision  of  the  Federal  Maritime 
Commission.  The  Congress,  in  extending 
the  reach  of  these  programs  to  the 
unregulated  bulk  trades,  specifically 
recognized  the  need  to  make  these 
vessels  "competitive"  with  foreign  flag 
ships.  See  H.  Rep.  No.  1073,  91st  Cong., 
1st  Sess.,  38  (1969);  Merchant  Marine 
Act.  1936,  603(b),  46  U.S.C.  1173(b). 
There  was  however,  no  guarantee  that 
even  with  these  subsidies  U.S.-flag 
vessels  could  compete  in  the  U.S. 
foreign  commerce. 

Unfortunately,  the  governmental 
subsidy  programs  offered  to  U.S.-flag 
very  large  crude  carriers  ("VLCCs",  i.e., 
tankers  over  160,000  DWT)  has  not 
enabled  them  to  be  competitive  in  the 
foreign  trade.  In  1970,  Congress  did  not 
foresee,  and  perhaps  could  not  have 
foreseen,  the  drastic  changes  that  would 
occur  in  the  world  oil  market.  The 
decline  in  export  of  crude  oil  from  the 
Middle  East,  in  addition  to  an 
oversupply  of  world  tankers  built  since 
1970,  has  been  financially  devastating 
for  the  world  tanker  market.  Further,  the 
gap  between  foreign  construction  costs 
and  U.S.  construction  costs  widened 
beyond  the  level  Congress  authorized 
under  the  CDS  program.  As  a 
consequence,  the  two  ultra  large  crude 
carriers  and  nine  VLCCs  constructed 
with  CDS  under  the  1970  amendments 
were  left  with  no  significant  competitive 
opportunities  in  the  foreign  commerce. 
"Hie  domestic  market,  however,  has 
not  fared  as  poorly.  With  the  opening  in 
1977  of  the  Trans-Alaska  Pipeline 
System,  the  demand  for  U.S.-flag  tanker 
tonnage  has  increased  and  that  demand 
has  not  been  completely  met  by  the 
existing  Jones  Act  (domestic)  fleet.  To 
alleviate  the  shortage  of  suitable  Jones 


Act  tanker  vessels,  MARAD  has 
allowed  CDS-built  tankers  to  enter  the 
trade  for  up  to  six  month  periods  after 
repaying  the  subsidy  pro  rata  under 
section  506  of  the  Act  and  in  accordance 
with  46  CFR  Part  250.^  Since  1977. 
MARAD  has  approved  43  such 
applications  for  CDS-built  tanker 
service  in  the  Alaska  oil  trade  (of  those 
approvals.  37  were  for  VLCCs). 
However,  because  of  the  limited 
duration  and  availability  of  these 
temporary  permissions  and  the 
depressed  market  conditions 
confronting  tankers  in  the  foreign  trade, 
several  CDS  tanker  owners 
(predominantly  those  owning  VLCCs) 
applied  for  permission  to  enter  the 
domestic  market  on  a  permanent  basis 
in  exchange  for  the  total  repayment  of 
any  unamortized  CDS  received  plus 
interest. 

Prior  to  1978,  requests  for  permanent 
repayment  were  handled  ad  hoc.  No 
hearings  were  held  on  these  requests 
and  notice  of  the  proposed 
determinations  was  not  given  to  the 
public.  However,  after  MARAD 
admitted  the  VLCC  Stuyvesant 
(operated  by  Seatrain  Lines)  to  the 
domestic  trade,  competitors  in  that  trade 
brought  suit  challenging  MARAD's 
action.  iTie  ultimate  disposition  of  the 
suit  was  that,  on  writ  of  certiorari,  the 
Supreme  Court  held  that  the  Secretary's 
broad  cofntracting  powers  and  discretion 
to  administer  the  Act  encompass  the 
authority  to  grant  permanent  release  to 
vessels  under  CDS  restriction.  Seatrain 
Shipbuilding  Corp.  v.  Shell  Oil  Co..  444 
U.S.  572  (1980). 

In  1978,  MARAD  issued  a  notice  of 
proposed  rulemaking  (NPRM)  that 
would  have  set  guidelines  for  permanent 
CDS  repayment.  Charterers  and  owners 
of  six  CDS-built  vessels  applied  for  CDS 
repayment.  On  October  15, 1980, 
MARAD  adopted  and  made 
immediately  effective  an  interim  rule  to 
govern  applications  for  CDS  repayment. 
Under  the  interim  rule.  MARAD 
retained  greater  discretion  than 
proposed  in  the  (NPRM)  to  determine 
whether  to  grant  or  deny  CDS 
repayment  applications.  Approvals 
would  be  granted  only  for  vessels  of  at 
least  100.000  DWT  and  only  in 
exceptional  circumstances,  after  a 


■  In  fact,  only  34  petroleum  lankera  were  built 
with  COS  authorized  by  the  1970  amendments. 


*  46  CFR  Part  250  establishes  procedures  by 
which  MARAD  may  temporarily  waive  (i.e..  for  no 
more  than  six  months  in  any  twelve  month  period) 
the  domestic  trade  restrictions  on  CDS-built  vessels 
over  100,000  deadweight  tons  (DWT)  in  the  Alaska- 
Panama  Canal  trade.  Applications  for  such  waiver 
must  be  accompanied  by  information  showing  that 
suitable  vessels  (i.e..  those  over  100.000  DWT)  of  a 
competitor  would  not  be  available  for  the 
prospective  voyage. 
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determination  that  no  favorable 
opportunities  existed  for  viable 
employment  of  the  vessel  in  foreign 
trade  during  a  protracted  period. 
MARAD  was  to  consider  a  number  of 
factors  in  determining  whether 
exceptional  circumstances  existed. 

On  November  13, 1980,  through  an 
adjudicative  decision,  MARAD 
approved  the  CDS  repayment 
application  for  the  Bay  Ridge,  another 
Seatrain  vessel.  MARAD  deferred 
action  on  the  other  pending  CDS 
repayment  applications.  On  November 
25, 1980,  the  independent  U.S.  Tanker 
Owners  Committee  filed  a  complaint  in 
the  U.S.  District  Court  for  review  of  the 
interim  rule  and  the  Bay  Ridge  decision, 
alleging  substantive  and  procedural 
defects  in  connection  with  both  actions. 
The  District  Court  granted  summary 
judgment  for  defendants  on  all  counts. 
An  appeal  was  taken. 

The  Court  of  Appeals  considered  the 
alleged  substantive  and  procedural 
defects  of  the  interim  rule.  The  Court 
concluded  that  MARAD  was  not  legally 
obligated  to  issue  regulations  limiting  its 
discretion  and  that  the  interim  rule  itself 
did  not  constitute  an  abuse  of  MARAD's 
statutory  discretion.  Nevertheless,  the 
Court  vacated  the  interim  rule  on 
procedural  grounds.  It  concluded  that 
the  rule  lacked  a  general  statement  of 
basis  and  purpose,  as  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.),  to  explain  MARAD's 
position  on  the  various  issues  raised 
during  the  rulemaking  proceeding.  The 
Court  also  found  that  adjudication 
allowing  the  Bay  Ridge  repayment  was 
procedurally  and  substantively  flawed. 

The  Court  of  Appeals  remanded  the 
case  to  the  District  Court  with 
Instructions  to  vacate  the  interim  rule 
and  to  order  new  rulemaking 
procedures,  and  to  vacate  the  approval 
of  the  Bay  Ridge  application,  but  to 
allow  the  Bay  Ridge  to  continue  in 
domestic  operation  pending 
reconsideration  of  the  Bay  Ridge 
adjudication.  The  Court  left  to 
MARAD's  discretion  whether  the  new 
Bay  Ridge  decision  should  await 
publication  of  a  permanent  rule 
regarding  CDS  repayment.  The  Court 
also  left  to  MARAD's  discretion  whether 
to  adopt  a  permanent  rule  similar  to  the 
interim  rule  so  long  as  the  justification 
for  the  rule  adopted  was  "clearly  and 
thoughtfully  presented  in  a  statement 
published  contemporaneously  with  the 
rule".  Independent  U.S.  Tanker  Owners 
Committee  v.  Lewis.  690  F.2d  906,  920 
(D.C.  Cir.  1982)  (hereinafter  referred  to 
as  ITOC  V.  Lewis]. 

The  Department  of  Transportation 
published  a  new  NPRM  on  January  31, 
1983,  48  PR  4408.  That  NPRM.  which  was 


issued  by  the  Secretary,  proposed  to 
permit  total  CDS  repayment  for  all  U.S. 
tanker  vessels.  The  notice  reviewed  the 
entire  history  of  this  issue  since  the 
MARAD  first  accepted  total  repayment 
on  the  VLCC  Stuyvesant  and  reviewed 
the  comments  received  on  earlier 
MARAD  rulemakings  pertaining  to  total 
repayment  in  return  for  domestic  trading 
privileges.  It  invited  further  comment  on 
these  issues  and  assessed  the  economic 
impact  of  allowing  the  owner/ operators 
of  these  vessels  to  determine  on  their 
own  whether  to  repay  their  CDS.  The 
rulemaking  concluded  that  the 
Government  was  not  in  a  position  to 
assess,  on  its  own,  which  vessels 
should,  and  which  should  not,  be 
allowed  to  meet  the  needs  for  additional 
capacity  in  the  domestic  trade.  For 
example,  it  pointed  out  that  only 
allowing  operators  in  tinancial  jeopardy 
to  repay  their  CDS  was  not  consistent 
with  the  objectives  of  the  1936  Act.  48 
FR  at  4412. 

The  Department  concluded  that  the 
marketplace  decisions  of  individual 
operators  would  best  serve  the  needs  of 
the  fully  deregulated  domestic  tanker 
trade,  provided  that  those  operators  that 
repaid  were  placed  on  an  equal 
competitive  cost  footing  with  the 
existing  Jones  Act  fleet.  Id.  at  4409-4410. 
Accordingly,  the  proposed  rule  would 
require  repayment  of  an  additional 
amount  consisting  of  compound  interest 
on  the  unamortized  subsidy  from  the 
date  of  its  original  receipt.  The  addition 
of  this  amount,  which  frequently  could 
exceed  the  unamortized  subsidy  itself, 
would  duplicate  the  financial  condtions 
inherent  in  a  private  sector  decision  to 
commit  any  comparable  new  asset  to 
the  domestic  trade,  with  an  allowance 
only  for  its  age,  by  allowing  the 
amortization  of  the  subsidy  pursuant  to 
its  statutory  useful  life  of  20  years.  See 
48  FR  4408-4414.  Since  the  Government 
does  not  otherwise  regulate  entry  of 
new  capacity  in  the  domestic  trade, 
duplicating  the  conditions  ordinarily 
governing  such  entry  was  deemed  the 
most  appropriate  approach.' 

Shortly  after  the  close  of  the  comment 
period  on  the  NPRM,  the  Congress  took 
action  to  prevent  the  Secretary  from 
promulgating  a  final  rule.  The  DOT  FY 
84  Appropriations  Act  (Pub.  L.  96-78). 
August  15, 1983)  prohibited  the 
enforcement  of  any  rule  with  respect  to 
the  repayment  of  CDS  until  60  days 
following  the  promulgation  of  any  such 


'  Similarly,  damaged  foreign-built  vessels  may  be 
acquired  and  reconstructed  for  use  in  the  domestic 
trade  under  the  Wrecked  Vessels  Act  without  prior 
government  approval,  provided  a  specific  amount  is 
expended  in  the  reconstruction  (i.e..  three  times 
their  salvage  value).  46  App.  U.S.C.  14. 


rule.  Thereafter,  the  Commerce 
Department's  FY  84  Appropriations  Act 
(Pub.  L.  98-166,  November  28, 1983) 
imposed  an  additional  restriction  that 
prohibited  DOT  from  enforcing  any  CDS 
repayment  rule  until  after  June  15, 1984. 
In  August  of  1984.  the  FY  85 
Appropriations  Act  for  Commerce. 
Justice  and  State,  which  provides 
appropriations  for  MARAD,  imposed  yet 
another  restriction.  That  Act  prohibited 
the  Department  from  enforcing  any  CDS 
repayment  rule  until  May  15, 1985  (Pub. 
L.  96-411,  August  30 1984).  Thereafter, 
Congress  considered,  but  did  not  extend, 
these  prohibitions. 

On  May  7. 1985,  the  Department 
published  in  the  Federal  Register  a  final 
rule  which  allowed  any  owner  or 
operator  of  a  tanker  built  with  CDS  to 
repay  its  subsidy  (with  interest)  and 
consequently  obtained  a  permanent 
removal  of  domestic  trading  restrictions. 
The  amount  of  repayment  included  the 
unauthorized  CDS  on  the  vessels  plus 
compounded  interest  on  that  amount. 
The  Interest  rate,  to  be  used  for 
computational  purposes,  was  the  rate  at 
which  the  original  Title  XI  obligation 
was  made  or  the  Title  XI  long-term  bond 
rate  at  the  vessel's  delivery.  The  final 
rule  included  a  one-year  time  limit  after 
the  rule's  effective  date  during  which 
total  CDS  repayment  had  to  be  made 
irreversibly. 

That  time  limit  was  from  June  6, 1985 
to  June  6. 1986.  During  that  time,  three 
VLCCs  repaid  the  CDS:  the  Arco 
Independence  (262.400  DWT),  ARCO 
SPIRIT  (262,400  DWT).  and  the  Brooklyn 
(226,200  DWT).  The  total  amount  of  CDS 
repaid  by  these  ships  was  $105.8  million. 
Those  ships  are  now  operating  in  the 
domestic  trade. 

On  January  16, 1987,  the  Court  of 
Appeals  for  the  District  of  Columbia 
held  that  the  Secretary  of 
Transportation  violated  section  553(c)  of 
the  Administration  Procedure  Act  by 
adopting  a  final  rule  on  CDS  repayment 
which  did  not  contain  a  statement  of 
basis  and  purpose  giving  an  adequate 
account  of  how  the  rule  served  the 
objectives  of  the  Act  and  why 
alternatives  were  rejected  in  light  of 
them.  Independent  U.S.  Tanker  Owners 
Committee  v.  Dole.  Civil  Action  Nos.  85- 
01555.  85-01740,  85-01752  and  85-1771. 
(D.C.  Cir.  January  16. 1987)  [hereinafter 
referred  to  as  ITOC  v.  Dole].  The  court 
found  that  the  Secretary's  failure  to 
provide  an  adequate  statement  of  basis 
and  purpose  was  arbitrary  and 
capricious.  The  court  vacated  the  rule, 
but  withheld  issuance  of  its  mandate 
until  July  16, 1987  "to  avoid  further 
disruptions  in  the  domestic  market  and 
to  allow  the  Secretary  to  undertake 
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further  proceedings  to  address  the 
problems  of  the  merchant  marine  trade." 
Slip  op.  at  16.  The  court  ruled  that,  as  of 
July  16, 1987,  the  present  rule  will  be 
vacated  and  conditions  will  be  returned 
to  the  status  quo  ante,  before  the  CDS 
repayment  rule  took  effect,  subject  to 
any  "further  action"  that  the  agency 
may  have  taken  in  the  interim. 

By  letter  dated  March  10, 1987. 
counsel  for  the  Bay  Ridge  requested  that 
a  proceeding  on  the  Bay  Ridge  should 
be  conducted  independently  of 
proceedings  with  respect  to  the  three 
vessels  which  repaid  CDS  pursuant  to 
the  repayment  rule  that  has  been 
vacated  by  the  Court  of  Appeals.  The 
court  in  ITOC  v.  Lewis  specifically  left 
to  MARAD's  discretion  whether  or  not 
the  Bay  Ridge  decision  should  await 
publication  of  a  permanent  rule 
governing  repayment  applications. 
MARAD  has  decided  that  it  would  be 
appropriate  to  consider  the  Bay  Ridge  in 
this  rulemaking,  since  it  affects  the  same 
domestic  trade  as  the  other  three  vessels 
at  issue. 

The  Proposed  Rule 

This  proposed  rule  would  reaffirm  the 
allowance  of  the  repayment  of  CDS, 
with  interest,  and  rescisison  of  the 
domestic  trading  restriction  for  tankers 
that  applied  to  and  were  approved  by 
MARAD  between  June  8, 1985  and  June 
8. 1986.  The  approved  applications  were 
for  the  Area  Independence,  Area  Spirit 
and  Brooklyn.  Further,  this  proposed 
rule  would  reaffirm  the  allowance  of  the 
repayment  of  CDS.  with  interest,  and 
rescission  of  the  domestic  trading 
restrictions  for  the  Bay  Ridge,  which 
was  approved  to  repay  its  CDS  in 
November  1980.  It  would  impose  the 
same  conditions  on  the  Bay  Ridge  that 
were  imposed  in  1980. 

This  proposed  rule  would  differ  from 
the  1985  CDS  repayment  rule  in  that  it 
does  not  provide  a  one-year  window  for 
applicants  to  seek  MARAD  approval  of 
their  CDS  repayment.  This  proposed  rule 
would  impose  the  same  terms  and 
conditions  on  the  three  tankers  that 
repaid  during  the  one-year  window  as 
were  required  in  the  1985  CDS 
repayment  rule. 

Comments 

MARAD  solicits  comments  on  this 
proposed  rule  from  all  interested  parties. 
In  particular.  MARAD  seeks  comments 
on  the  future  of  the  Alaska  North  Slope 
(ANS)  trade. 

The  Purposes  and  Policies  of  the 
Merchant  Marine  Act 

The  preamble  to  the  Merchant  Marine 
Act,  1936,  as  amended,  states  that  the 
intent  of  the  Act  is  "[tjo  further  the 


development  and  maintenance  of  an 
result  and  well-balanced  American 
merchant  marine,  to  promote  the 
commerce  of  the  United  States,  to  aid  in 
the  national  defense.  .  .  ."  The  specific 
goals  of  the  Merchant  Marine  Act,  1936. 
as  amended,  as  set  out  in  section  101  of 
the  Act.  are  to  foster  the  development 
and  encourage  the  maintenance  of  an 
American  merchant  marine  that  is 

(a)  Bufficient  to  carry  its  domestic  water- 
boms  commerce  and  a  substantial  portion  of 
the  v«aler-bome  export  and  import  foreign 
commerce  of  the  United  States  and  to  provide 
shipping  service  essential  for  maintaining  the 
flow  pf  such  domestic  and  foreign  water- 
bome  commerce  at  all  times,  (b)  capable  of 
serving  as  a  naval  auxiliary  in  time  of  war  or 
national  emergency,  (c)  owned  and  operated 
under  the  United  States  flag  by  citizens  of  the 
United  States,  insofar  as  may  be  practicable, 
(d]  composed  of  the  best-equipped,  safest, 
and  most  suitable  types  of  vessels, 
constructed  in  the  United  States  and  manned 
with  a  trained  and  efficient  citizen  personnel, 
and  (e)  supplemented  by  efficient  facilities 
for  shipbuilding  and  ship  repair.  48  App. 
U.S.C  1101. 

MARAD  believes  that  this  proposed 
rule,  which  would  allow  the  four  CDS- 
built  very  large  crude  carriers  ("the  four 
VLCCs")  to  remain  in  the  domestic 
trade,  would  benefit  the  domestic  water- 
borne  commerce  by  providing  vessels 
that  are  the  "most  suitable"  for  the 
Alaska-Panama  oil  trade,  which  would 
result  in  a  "well-balanced"  American 
merchant  marine.  Although  originally 
built  to  operate  in  the  foreign  trade, 
these  VLCCs  are  not  competitive  in  that 
trade.  If  not  allowed  to  operate  in  the 
doniestic  trades,  the  four  VLCCs  would 
likely  be  unemployed  and  possibly 
scrapped. 

Tfce  balance  of  this  statement 
discusses  how  this  proposed  rule  would 
fulfill  the  objectives  of  the  Act.  The 
suitability  of  these  vessels  for  the 
Alaska-Panama  trade  is  discussed  in 
more  detail  in  Section  I.  Section  II 
disousses  the  effect  of  this  proposed 
rulemaking  on  the  U.S.  tanker  fleet 
operating  in  the  foreign  commerce. 
Section  III  analyzes  the  effect  of  this 
proposed  rulemaking  on  the  naval 
auxiliary.  Section  FV  addresses  the 
effects  of  this  rulemaking  on  shipyards. 
Section  V  considers  other  objectives  of 
the  Act  that  support  this  rulemaking. 
Section  VI  addresses  the  alternatives 
considered  by  MARAD. 

/.  7776  Alaska  Oil  Trade  and  the  Need 
for  Suitable  Tankers 

llie  main  purpose  for  allowing  the 
foul  VLCCs  to  remain  in  the  domestic 
trade  is  to  foster  the  development  of 
suitable  vessels  for  that  trade. 
"Suitability"  is  determined  not  only  by 
the  physical  ability  of  a  vessel  to  carry  a 


certain  product,  but  by  market 
conditions.  As  will  be  shown  below, 
market  conditions  in  the  oil  trade  have 
fluctuated  drastically  since  the  advent 
of  the  CDS  program,  affecting  the 
distribution  of  oil  in  both  foreign  and 
domestic  markets. 

A.  ANS  Crude  Oil  Production 

When  the  Trans-Alaska  Pipeline 
opened  in  1977,  Alaska  North  Slope 
(ANS)  crude  oil  loadings  averaged 
629,000  barrels  per  day  (b/d).  Average 
loadings  have  steadily  increased  since 
then.  In  1082,  average  loadings  reached 
1.62  million  b/d.  Production  for  1987  is 
expected  to  be  1.8  million  b/d.  The  most 
rapid  growth  occurred  between  1978  and 
1980  when  average  loadings  grew  at  an 
annual  rate  of  18.4  percent.  Average 
loadings  from  1980  to  1986  grew  at  an 
annual  rate  of  2.2  percent.  (See  Table 
11-2  in  Regulatory  Impact  Analysis). 

B.  The  Distribution  of  ANS  Crude  Oil 

While  ANS  crude  oil  production  has 
grown  steadily  since  1977,  the 
distribution  of  that  oil  has  changed 
dramatically.  ANS  crude  oil  is  shipped 
to  the  West  Coast,  to  Panama,  to  the 
Gulf  and  East  Coasts  from  Panama,  and 
to  the  Virgin  Islands  around  Cape 
Horn.*  In  the  five  months  of  1977  when 
ANS  oil  production  began, 
approximately  75  percent  of  the  oil  from 
Valdez,  Alaska  was  shipped  to  the  West 
Coast,  24  percent  to  Panama  (to  be 
shipped  to  the  Gulf/East  Coasts),  and 
two  percent  to  the  Virgin  Islands. 
Shipments  to  Panama  increased  to  30 
percent  of  total  loading  in  1980,  and 
peaked  at  43  percent  in  1982.  During  this 
period,  the  volume  of  oil  going  to  the 
West  Coast  dropped  from  63  percent  to 
50  percent.  During  1986,  32  percent  of  the 
Alaska  oil  was  shipped  to  Panama,  and 
62  percent  to  the  West  Coast. 

The  amount  of  future  ANS  shipments 
to  Panama  will  likely  decline,  for 
several  reasons.  More  ANS  crude  oil 
will  likely  be  shipped  to  the  West  Coast 
during  l&BS  due  to  the  imminent  opening 
of  the  All-American  pipeline  from 
Southern  California  to  the  Texas  Gulf, 
assuming  the  pipeline  is  completed  in 
that  time  frame.  This  pepeline  will  have 
a  capacity  of  300,000  b/d  and  will  ship 
surplus  West  Coast  crude  to  the  Gulf 
Coast  for  refining.  While  increases  in 
West  Coast  crude  production  are 
anticipated,  the  surplus  pipeline 
capacity  would  probably  eliminate  some 
need  for  vessels  to  carry  the  oil  to 
Panama  (to  be  shipped  to  the  Gulf). 


♦  All  of  Ihe  oU  carrM  to  the  Virgin  Ulandi 
currently  i«  moved  in  foreign-flag  veueU  via  Cape 
Horn. 
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Valdez  loading  may  decline  in  the  1990'$ 
due  to  production  reduction  as  well  as 
the  potential  construction  of  a  105,000  b/ 
d  (rated  capacity]  refinery  at  Valdez  by 
Alaskan  Refining.  Inc.  Products  from  the 
refinery  may  be  transported  abroad  on 
foreign-flag  tankers,  thus  reducing  the 
shipments  of  oil  from  Valdez  for  U.S.- 
flag  tankers. 

C.  Tanker  Demand  in  the  ANS  Crude  Oil 
Trade 

Tanker  demand  in  the  ANS  trade 
depends  on  ANS  oil  production  and  the 
distribution  of  the  oil.  As  production 
increases,  so  does  the  amount  of 
tonnage  needed  to  carry  the  oil. 
However,  the  increase  in  demand  for 
tankers  may  not  be  proportional  to  oil 
production  if  there  is  also  a  change  in 
the  distribution  of  the  oil.  For  example, 
tanker  demand  peaked  in  1982  when 
approximately  182  billion-barrel  miles  of 
oil  were  shipped.  This  peak  in  demand 
was  due  not  only  to  the  increased 
production  of  oil,  but  also  due  to  the 
peak  in  shipments  to  Panama  (43 
percent  of  total  loadings).  A  drop  in 
ANS  crude  oil  shipments  between  1982 
and  1984  (from  7.2  million  DWT  to  5.9 
million  DWT)  was  attributable  not  to 
production,  which  remained  fairly 
constant,  but  to  a  drop  in  oil  shipments 
to  Panama  and  corresponding  rise  in 
shipments  to  the  West  Coast. 

The  distribution  of  oil  affects  the 
demand  for  certain  size  tankers. 
Historically,  VLCCs  have  carried  the 
majority  of  oil  from  Alaska  to  Panama 
(see  Table  111-2  in  the  Regulatory 
Impact  Analysis).  During  1986,  about 
half  the  full-time  equivalent  tanker 
employment  in  the  Alaska-Panama 
trade  was  for  vessels  from  200.000  DWT 
to  265,000  DWT;  most  of  the  other  half 
was  for  VLCCs  from  170,000  DWT  to 
190.000  DWT.  A  small  percentage  was 
carried  by  tankers  from  110.000  DWT- 
137,000  DWT.  while  only  0.6  percent  in 
1986  was  carried  by  vessels  under 
100.000  DWT.  (Historically,  the  share 
carried  by  tankers  under  100,000  DWT 
has  been  no  more  than  6  percent.)  Even 
prior  to  the  1985  CDS  repayment  by  four 
of  the  VLCCs.  the  Valdez-Panama  trade 
was  dominated  by  tankers  over  100,000 
DWT.  Many  of  these  were  CDS  built 
VLCCs  operating  under  six  month 
permissions  in  the  domestic  trade. 

Several  factors  contribute  to  the 
suitability  of  the  four  VLCCs  for  this 
trade.  VLCCs  are  more  suitable  for  long- 
haul,  high  volume  trades  than  smaller 
tankers,  due  to  economies  of  scale.  That 
is,  tanker  operating  costs  do  not  rise  as 
fast  as  cargo  volumes.  Thus,  VLCCs  are 
more  efficient  and  economical  than 
smaller  tankers  for  long-haul,  high- 


volume  trades.  Studies  of  optimal  ship 
size  have  shown  that  optimal  ship  size  is 
determined  by  minimizing  costs  per  ton 
at  sea  and  in  port.  (In  port,  costs  per  ton 
increase  with  ship  size;  at  sea,  however, 
costs  per  ton  decline  with  ship  size).  J.O. 
Jansson  and  D.  Shneerson,  "The 
Optimal  Ship  Size,"  foumaJ  of  Transport 
Ecomomic  and  Policy,  217,  223  (Sept 
1982).  VLCCs  are  more  suitable  for  the 
Panama  leg  of  the  ANS  trade  because  of 
the  length  of  the  voyage  (approximately 
4,950  miles).  The  at-sea  time  is 
significantly  longer  than  any  other  legs 
of  U.S.-fiag  oil  shipments  in  the  U.S. 
Another  factor  contributing  to  the 
suitability  of  the  VLCCs  for  the  Panama 
leg  is  the  deep-draft  of  the  Panama  port, 
which  can  accommodate  those  larger 
tankers.  Because  of  these  factors, 
VLCCs  are  able  to  carry  oil  in  that  trade 
more  efficiently  than  small  tankers 
under  100.000  DWT. 

Conversely,  smaller  tankers  are  more 
suitable  for  the  West  Coast  and  upcoast 
(Gulf/East  Coast)  trade  than  the 
Panama  trade.  The  Valdez-West  Coast 
ANS  trade  has  been  served  by  vessels 
in  all  DWT  ranges:  47  percent  of  the  full- 
time  equivalent  tanker  employment  in 
that  trade  is  carried  by  vessels  under 
100.000  DWT:  53  percent  is  carried  by 
tankers  over  100,000  DWT. 

Once  the  oil  reaches  Panama,  smaller 
tankers  (i.e.,  under  150.000  DWT)  are 
needed  to  carry  the  oil  to  the  Gulf  and 
East  Coasts.  (VLCCs  are  less  suitable 
than  smaller  tankers  for  such  short  haul, 
low  volume  trades,  because  their  capital 
and  port  charges,  which  are  higher  than 
those  for  smaller  tankers,  are  spread 
over  smaller  cargo  volumes.)  Tankers 
under  55.000  DWT  carry  22  percent  of 
the  Panama-Gulf/East  Coast  ANS  oiL 
Tankers  in  the  55.000  DWT  to  92.000 
DWT  range  now  carry  about  two-thirds 
of  the  ANS  oil  in  this  trade.  Such 
tankers  are  more  suitable  for  that  trade 
than  larger  tankers  because  they  often 
stop  at  many  ports  (which  would  not  be 
economical  for  larger  tankers  to  do),  and 
most  Gulf/East  Coast  ports  are  not 
deep-draft.  Further,  the  at-sea  time  is 
much  less  because  of  the  shorter 
distances  involved. 

The  Regulatory  Impact  Analysis 
indicates  certain  trends  in  the 
distribution  of  oil  by  trade  and  by  vessel 
tonnage.  Since  the  permanent  entrance 
of  the  three  CDS-built  VLCCs  in  the 
domestic  trade  (i.e.,  from  1985-1986),  the 
percentage  of  full-time  equivalent  tanker 
employment  for  VLCCs  over  200.000 
DWT  in  the  Alaska-Panama  trade  has 
risen  considerably,  and  employment  by 
vessels  under  that  tonnage  range  has 
decreased  correspondingly.  It  appears 
that  the  trend  of  these  VLCCs  carrying 


the  majoruy  oi  v  aiaez-t^anama  .-v^b 
trade  will  continue.' 

Allowing  the  four  VlXDCs  to  remain  in 
the  domestic  trade  makes  the  domestic 
fieet  better  balanced  than  it  v^ould  be 
without  these  vessels  in  the  trade.  It 
should  be  noted  that,  even  with  the  four 
VLCCs  in  the  domestic  trade,  shortages 
of  tankers  have  led  to  one  smaller  CDS- 
built  tanker,  the  Beaver  State,  entering 
the  trade  for  a  month  under  a  section 
506  waiver.  (See  Regulatory  Impact 
Analysis).  Further,  only  six  percent  of 
the  domestic  tankers  (12  tankers)  were 
in  lay-up  as  of  February  1987.  This 
percentage  is  quite  low,  considering  that 
February  is  a  slow  month  for  the 
upcoast  oil  trade  and  is  a  reasonable 
reserve  to  cover  temporary  losses  from 
the  active  fleet  due  to  casualties,  safety 
inspections  and  repairs  as  well  as 
seasonal  increases  in  upcoast  petroleum 
movements.  As  for  the  future,  while 
ANS  tanker  loadings  have  increased 
from  629  thousand  barrels  per  day  in 
1977  to  1,788  thousand  barrels  per  day  in 
1988,  loadings  are  expected  to  fall  over 
the  period  1988-95.  due  to  a  gradual 
decline  in  ANS  production  (Table  II-2  of 
the  Regulatory  Impact  Analysis)  with 
uncertain  consequences.  Comments  are 
invited  specifically  on  the  extent  and  the 
consequences  of  this  decline  in  ANS 
production. 

Finally,  no  data  has  been  developed 
yet  on  the  extent  that  the  lower  costs  of 
tranporting  ANS  crude  on  VLCCs, 
including  those  that  repaid  their  CDS, 
has  increased  shipments  to  Panama 
since  those  four  vessels  were  admitted 
to  the  trade.  To  the  extent  that  occurs, 
overall  tanker  demand  in  the  trade 
would  be  increased,  and  the 
displacement  caused  by  the  entry  of 
those  vessels  thereby  reduced. 
Commenters  are  invited  to  submit  such 
data. 

D.  Availability  of  Tankers  in  the  Trade 

When  ANS  crude  oil  loadings  began 
in  1977.  there  were  215  privately-owned 
unsubsidized  tankers  (8.0  million  DWT) 
in  the  U.S.-fiag  fleet  (excluding  special 
product  tankers).  Of  those,  only  seven 
were  over  100,000  DWT  (totaling  848,000 
DWT).  An  additional  15  tankers  (2.3 
million  DWT)  were  on  order  for  the 
domestic  trade,  of  which  12  (2.0  million 
DWT)  were  over  100,000  DWT.  Two 
tankers  (totaling  259,900  DWT)  were 
rebuilt  under  the  Wrecked  Vessel  Act  in 
1981  and  1983  respectively.  Five  VLCCs 
repaid  their  CDS  from  1977  to  1986 


*  It  should  be  noted,  however,  that  in  some  years, 
the  fuU-time  equivalent  of  three  VLCCi  operated  in 
the  ANS  trade  under  «ix  month  waivera  pursuant  to 
4eCFRPar1ZSa 
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Itotaiing  i.z  million  DWT).  One  new 
EXXON  tanker  was  delivered  in 
November  1986  and  the  second  in  April 
1987  (those  two  vessels  total  418,000 
DWT).  Both  are  currently  operating  in 
the  domestic  trade.  No  other  U.S. 
tankers  are  currently  under 
construction. 

With  the  opening  of  the  Alaskan 
pipeline  in  1977,  there  has  been  a 
recurring  shortage  of  suitable  tankers  in 
the  ANS  oil  trade.  MARAD  has  tried  to 
alleviate  this  shortage  in  several  ways. 
First,  MARAD  issued  a  rule  in  1977 
allowing  CDS  tankers  over  100,000  DWT 
to  carry  ANS  crude  oil  in  the  domestic 
trade  for  six  months  in  a  twelve  month 
period  in  exchange  for  a  pro  rata 
repayment  of  their  CDS  (46  CFR  Part 
250).  Under  that  rule  ("Part  250  rule") 
MARAD  has  approved  temporary 
transfers  of  CDS-built  VLCCs  to  the 
Alaska-Panama  trade  on  37  occasions. 
Such  transfers  peaked  between  1980  and 
1983  when  there  were  approximately 
three  CDS  vessels  (totaling  750.000 
DWT)  operating  in  the  trade  on  a  full- 
time  basis. 

Permissions  for  three  CDS-built 
VLCCs — Arco  Independence,  Maryland 
and  Williamsburgh — to  operate 
temporarily  in  the  Alaskan  oil  trade 
were  terminated  on  January  12, 1984. 
Their  approval  had  been  conditioned  on 
the  acquisition  of  suitable  employment 
(by  January  1984  when  they  would 
become  available)  of  four  over  100,000 
DWT  Jones  Act  vessels — Overseas 
Boston,  Overseas  Juneau,  Ogden 
Columbia,  and  Prince  William  Sound. 
When  the  latter  two  were  not  chartered, 
the  conditional  approvals  were 
terminated  in  accordance  with  the  order 
of  October  7, 1983.  No  CDS-built  VLCCs 
entered  the  ANS  trade  after  that  until 
the  Maryland  on  November  15, 1984. 
Two  additional  VLCCs  were  granted 
waivers  in  January  1985  and  January 
1986.  In  addition,  a  CDS-built  90,000 
DWT  tanker  (the  Beaver  State)  made 
two  voyages  in  the  Valdez  to  West 
Coast  trade  under  a  section  506  waiver 
in  March  1986. 

From  1977  to  the  last  approved 
transfer  on  November  1, 1985,  eight  CDS 
VLCCs  operated  under  six  month 
waivers  at  various  times  in  the  ANS 
trade.  Of  those  eight,  four  are  the 
subject  of  this  rulemaking. 

The  other  four  CDS-built  vessels  are 
the  Maryland,  Massachusetts,  and  New 
York  (each  264,100  DWT),  and  the 
Williamsburgh  (225,100).  None  of  those 
vessels  has  applied  to  enter  the  ANS 
trade  under  Part  250  since  November 
1985.  (The  New  York  applied  in 
November  1985  and  operated  until  July 
1986).  At  present,  those  four  are  in  lay- 
up. 


While  the  Part  250  rule  alleviated  the 
shortage  of  tankers  to  a  large  extent,  it 
did  not  totally  solve  the  problem.  To 
alleviate  the  shortage,  MARAD  began 
accepting  total  repayment  of  CDS  in 
exchange  for  domestic  trading 
privileges.  Since  1977,  five  vessels  have 
totally  repaid  their  CDS.  The  first  was 
the  VLCC  Stuyvesant  (224,700  DWT). 
which  was  allowed  to  enter  the 
domestic  trade  in  August  1977. 

The  second  was  the  Bay  Ridge 
(225,000  DWT)  which  repaid  its  CDS  in 
November  1980,  after  entering  the  trade 
for  six  months  under  a  Part  250 
temporary  waiver  in  1979.  The  other 
three  VLCCs  repaid  their  CDS  pursuant 
to  the  most  recent  rule,  and  are  still 
operating  in  the  domestic  trade.  The  four 
VLCCs  in  the  trade  that  are  the  subject 
of  this  rulemaking  total  976,000  DWT. 
They  represent  approximately  43 
percent  of  the  capacity  operating  in  the 
Valdez-Panama  trade. 

Employment  prospects  for  the  four 
VLCCs  in  the  ANS  trade  appear  to  be 
positive  at  least  for  the  near  future.  It  is 
with  this  near  future  in  mind  that  these 
vessels  repaid  their  CDS.  Domestic 
trading  restrictions  for  CDS-built  vessels 
are  lifted  at  the  end  of  their  statutory  life 
(i.e.,  20  years).  The  Arco  Independence 
and  Arco  Spirit  were  built  in  1977,  the 
Brooklyn  in  1973,  and  the  Bay  Ridge  in 
1979.*  Since  no  new  tankers  are  on 
order,  and  prospects  for  new  buildings 
seem  unlikely,  fiiese  four  VLCCs  would 
be  among  the  most  suitable  vessels  for 
the  Alaska-Panama  trade.  If  the  four 
VLOCs  remain  in  the  domestic  trade, 
there  would  be  an  adequate  supply  of 
suitable  tonnage  to  carry  oil  in  that 
trade  even  if  other  older  tankers  are 
scrapped  and  if  no  new  tankers  are 
built. 

If  the  four  VLCCs  were  removed  from 
the  domestic  trade,  a  shortage  of  the 
most  suitable  tonnage  in  the  Alaska- 
Panama  trade  would  occur, 
necessitating  the  entrance  of  smaller, 
less  suitable  tankers  in  that  trade,  and 
would  also  kikely  result  in  those  VLCCs 
being  laid  up,  since  they  are  unable  to 
compete  in  the  foreign  trade  (see  Section 
II  of  this  proposed  rule). 

In  conclusion,  as  far  as  can  reliably  be 
foreseen,  the  continued  employment  in 
the  Alaskan  oil  trade  of  the  four  VLCCs 
that  repaid  CDS  would  benefit  the  U.S. 
domestic  waterbome  commerce  by 
providing  vessels  that  are  most  suitable 
for  the  Alaska-Panama  oil  trade  and  by 
providing  an  employed  well-balanced 


*  Even  without  the  present  rulemaking.  the«e 
veitels  would  be  allowed  lo  enter  the  dotnesUc 
trade  at  the  end  of  their  20  year  useful  life.  Thus,  the 
effects  of  this  rulemaking  would  expire  in  the  mid  to 
Iale,19g0s. 


merchant  marine.  The  following  other 
benefits  would  flow:  The  Treasury 
would  retain  the  CDS  repaid  amount 
($142  million),  the  shipping  public  would 
receive  transportation  savings 
(estimated  $664-674  million)  and  the 
State  of  Alaska  would  earn  revenues 
from  reduced  tanker  rates  (estimated 
$186-189  million).  It  is  not  clear  that 
there  would  be  any  negative  impact  on 
the  domestic  fleet  by  allowing  such 
repayment.  It  is  recognized  that  12 
tankers  were  in  lay-up  in  February  and 
with  their  lay-up,  the  seamen  to  operate 
them  were  unemployed.  This  is  only  six 
percent  of  the  total  U.S.-flag  domestic 
tanker  fleet  and  provides  a  needed 
reserve  for  peak  demand. 

E.  Safety  of  the  VLCCs. 

Allowing  the  four  VLCCs  to  remain  in 
the  domestic  trade  would  also  further 
the  goal  of  section  101  of  the  Act  to 
encourage  the  development  of  a  fleet 
composed  of  the  "safest"  vessels.  As  is 
shown  in  the  Environmental  Assessment 
prepared  for  this  proposed  rule,  these 
VLCCs  are  among  the  safest  tankers,  in 
terms  of  environmental  risks.  The 
change  in  oil  spills  risk  for  the  ANS  fleet 
is  expected  to  continue  to  improve  as 
more  VLCCs  and  other  large  tankers 
replace,  where  permitted  by  navigation 
channel  depths,  smaller  tankers.  If  the 
four  VLCCs  were  not  allowed  to  remain 
in  the  domestic  trade,  a  tonnage 
shortfall  could  cause  a  greater  oil  spill 
risk  if  additional  small  vessels  such  as 
barges  were  to  be  employed  to 
compensate  for  the  shortfall. 

//.  The  Foreign  Trade 

One  of  the  goals  of  the  Act  is  to 
encourage  the  development  and 
maintenance  of  a  merchant  marine 
sufficient  to  carry  "a  substantial  portion 
of  the  waterbome  export  and  import 
foreign  commerce  of  the  United 
States  .  .  ."  46  U.S.C.  1101(a).  The  Court 
of  Appeals  criticized  the  previous  CDS 
repayment  rule  for  its  "dubious 
proposition  that  the  fleet  will  remain 
able  to  carry  'a  substantial  portion'  of 
foreign  oommerce  .  .  ."  ITOC  V.  Dole, 
slip  op.  at  11. 

The  Court  noted  in  a  footnote  to  its 
decision  overturning  the  prior  CDS  rule: 

It  may  be,  of  course,  that  present 
conditions  in  the  world  shipping  market  make 
it  impossible  for  the  Secretary  to  find  a  way 
to  meet  all  of  the  statutory  objectives.  If  this 
is  a  problem,  she  should  discuss  it  frankly 
and  directly  when  she  considers  which 
measures  to  adopt  in  light  of  the  objectives 
explicitly  set  out  in  the  Act.  id.  at  13-14.  n.  4. 

While  this  proposed  rulemaking 
would  provide  a  domestic  tanker  fleet 
that  is  (1)  sufficient  to  carry  the 
domestic  waterbome  commerce  of  the 
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United  States  and  (2)  composed  of  the 
"best  equipped,  safest,  and  most 
suitable  types  of  vessels,"  MARAD 
acknowledges  that  it  would  have  no 
effect  on  the  U.S.-flag  share  of  the 
water-bome  export  and  import  bulk 
foreign  commerce  of  the  United  States. 

The  U.S.-flag  foreign  trade  tanker  fleet 
currently  consists  of  28  CDS-built 
tankers  totaling  three  million 
deadweight  tons,  including  six  VLCCs 
and  two  ULCCs.  (This  excludes  the  four 
VLCCs  that  are  the  subject  of  this 
rulemaking  and  three  CDS-built 
integrated  tug-barges,  but  includes  two 
CDS-built  ore-bulk-oil  carriers  built  with 
CDS.)  This  tonnage  is  insufficient  to 
carry  a  substantial  portion  of  the  bulk 
foreign  commerce.  The  six  CDS-built 
VLCCs  and  two  ULCCs  (ultra  large 
crude  carriers]  are  currently  laid  up. 
Only  one  of  the  CDS-built  tankers  under 
100,000  DWT  is  laid  up.  Seven  of  the 
tankers  are  employed  in  the  foreign 
trade,  while  the  remaining  12  tankers 
are  employed  under  charter  to  the 
Military  Sealift  Command  (6)  or  are 
employed  in  the  preference  trades  (6) 
carrying  Strategic  Petroleum  Reserve  oil. 

While  the  intent  of  MARAD's  CDS 
and  ODS  programs  was  to  provide  a 
basis  for  a  U.S.-flag  fleet  that  is 
sufficient  to  carry  a  substantial  portion 
of  our  bulk  import  and  export  trade,  the 
assumptions  of  those  programs  were  not 
met  for  VLCC  tankers  and  most  of  these 
tankers  built  under  the  1970  program  are 
not  competitive  in  the  international 
market,  as  evidenced  by  the  lay-ups. 
Moreover,  even  with  the  benefit  of  CDS, 
the  capital  costs  of  CDS-built  VLCCs 
exceeds  those  of  comparable  foreign- 
built  tankers.  In  addition,  even  the 
provision  for  full  ODS  could  not  offset 
the  cost  disadvantages  of  operating 
U.S.-flag  tankers  in  the  foreign  trades, 
let  alone  address  the  capital  cost 
disadvantages  faced  by  these  carriers. 

The  United  States  currently  imports 
approximately  6.0  million  barrels  per 
day  of  crude  oil  and  refined  product,  of 
which  only  three  percent  is  carried  on 
U.S.-flag  tankers.  Furthermore,  a 
substantial  portion  of  our  crude  oil 
imports — approximately  45  percent — are 
received  from  nearby  sources  including 
Canada,  Mexico,  Venezuela  and  the 
Caribbean  region.  The  CZ7S-built  VLCCs 
are  unsuitable  for  these  nearby  import 
trades.  (The  CDS-built  VLCCs  are  more 
suitable  for  long-haul  voyages;  see 
section  1  above).  Approximately  32 
percent  of  U.S.  crude  oil  imports  are 
received  from  the  distant  Arabian  Gulf 
and  North  Sea  regions  for  which  VLCCs 
would  be  suitable.  In  contrast,  ten  years 
ago  U.S.  crude  oil  and  refined  product 


imports  averaged  8.8  million  barrels  per 
day.  Only  14  percent  of  our  crude  oil 
imports  were  received  from  nearby 
sources  while  over  40  percent  of  our  oil 
imports  were  received  from  the  Arabian 
Gulf  and  North  Sea  regions. 

During  the  last  year,  there  has  been  an 
increase  in  oil  exports  from  the  Arabian 
Gulf  region  and  a  corresponding  rise  in 
demand  for  VLCCs  in  the  international 
trade.  Despite  this  increase  it  is  unlikely 
that  the  U.S.-flag  share  of  U.S.  oil 
imports  would  increase,  due  to  an 
oversupply  of  tonnage  in  the  world 
tanker  fleet. 

As  of  January  1987.  the  world  fleet 
contained  over  235  million  deadweight 
tons,  of  which  approximately  200  miUion 
deadweight  tons  (85  percent)  were 
actively  employed.  The  remaining  35 
million  deadweight  tons  (15  percent) 
were  idle;  however,  30  miUion 
deadweight  tons  were  in  the  over 
200,000  DWT  size  class.  The  amount  of 
idle  capacity  in  the  over  200,000  DWT 
size  class  represents  more  than  26 
percent  of  the  available  tonnage  in  that 
class.  Therefore,  given  the  relative 
higher  operating  costs  for  U.S.-flag 
tankers  and  the  amount  of  idle  tonnage 
over  200,000  DWT  in  the  worid  fleet,  it  is 
very  likely  that  the  four  VLCCs  that  are 
the  subject  of  this  rulemaking  would  be 
laid  up  if  they  are  required  to  leave  the 
domestic  trade,  with  loss  of  jobs  to 
Jones  Act  seamen,  or  possibly  scrapped. 

In  fact,  of  the  nine  VLCCs  and  two 
ULCCs  built  with  CDS  under  the  1970 
program,  none  has  had  any  significant 
employment  in  the  foreign  commercial 
trades,  other  than  occasional  shipments 
of  oil  to  the  Strategic  Petroleum  Reserve, 
which  are  reserved  to  U.S.-flag  carriage. 
The  Bay  Ridge,  which  repaid  its  CDS  in 
1980,  has  been  operating  actively  in  the 
domestic  trade  since  1980.  The  other 
three  VLCCs  have  been  operating  in  the 
domestic  trade  regularly  under  six 
month  waivers  under  Part  250  (a  total  of 
17  times  since  1978).  Thus,  the 
deployment  of  these  four  VLCCs  to  the 
domestic  trade  would  have  no  impact  on 
U.S.-nag  tanker  presence  in  foreign 
trades.  Finally,  should  world  market 
conditions  even  reach  the  point  where 
U.S.-flag  VLCCs  could  be  employed  in 
the  U.S.  foreign  or  foreign-to-foreign 
trades.  VLCCs  that  have  continued  to  be 
active  in  the  domestic  trade  would  be 
much  more  readily  available  to  the 
foreign  fleet  than  vessels  that  are  laid  up 
and  wasting  or  scrapped. 

///.  The  Naval  Auxiliary 

One  of  the  objectives  of  the  Act  is  to 
foster  the  development  of  a  merchant 
marine  fleet  "capable  of  serving  as  a 


naval  and  military  auxiliary  in  time  of 

war  or  national  emergency "46 

U.S.C.  1101(b). 

In  its  comments  on  the  prior  CDS  rule, 
the  Defense  Department  expressed 
concern  over  the  security  implications  of 
losing  militarily-useful  (i.e..  product) 
tankei^  as  a  result  of  CDS  repayment. 
MARAD  has  considered  the  effect  on 
the  naval  auxiliary  of  allowing  the  four 
VLCCs  to  remain  in  the  domestic  trade 
(see  Regulatory  Impact  Analysis). 
Market  conditions  and  statutory 
requirements  have  contributed  to  a 
reduction  in  the  number  of  U.S.-flag 
product  tankers,  including  a  declining 
upcoast  (U.S.  Gulf/East  Coast) 
petroleum  trade  (the  principal  market 
for  U.S.-flag  product  tankers),  the 
opening  of  the  Trans-Panama  Pipeline  in 
1982,  and  the  anti-pollution  standards  of 
the  Port  and  Tanker  Safety  Act  (PTSA). 

As  a  result  of  these  factors,  over  a 
three  year  period  for  1984  to  1986,  41 
tankers,  of  the  type  considered  highly 
military  useful,  were  scrapped  (see 
Regulatory  impact  Analysis,  Appendix 
1).  All  had  exceeded  their  statutory  life 
of  20  years  (see  Regulatory  Impact 
Analysis,  Appendix  1).  The  average  age 
of  these  tankers  was  34  years.  Further, 
the  1978  Port  and  tanker  Safety  Act 
(PTSA)  set  certain  anti-pollution 
requirements  for  tankers  entering  United 
States  waters.  By  January  1, 1986, 
vessels  between  20,000  and  40,000  DWT 
were  required  to  have  certain  anti- 
pollution systems  to  prevent  the 
discharge  of  oil-tainted  water.  To 
comply  with  the  PTSA  requirements, 
tanker  owners  had  the  option  of 
retrofitting  existing  systems,  reducing 
load  lines  (so  as  to  carry  less  than  20,000 
DWT),  using  port  reception  facilities  to 
dispose  of  oily  water,  or  scrapping  ships. 
Due  to  the  cost  of  retrofitting  and 
resulting  loss  of  cargo  capacity,  and  the 
inherent  limitations  of  reducing  load 
lines  or  using  port  reception  facilities  to 
discharge  oily  water,  many  tanker 
owners  scrapped  their  older,  less 
efficient  vessels.  The  PTSA  served  to 
speed  up  the  natural  process  of 
scrapping  that  occurs  when  tankers 
exceed  their  useful  life. 

Of  these  41  that  were  scrapped,  25 
were  scrapped  in  1984,  nine  in  1985,  and 
seven  in  1986.  The  vast  majority  of  those 
lacked  some  or  all  of  the  anti-pollution 
features  required  by  the  PTSA. 

These  figures  indicate  that  the 
scrapping  that  has  occurred  in  the  past 
three  years  is  not  attributable  to  CDS 
repayment  but  rather  to  the  age  of  the 
vessels,  their  inability  to  economically 
retrofit  to  satisfy  PTSA  requirements 
and  poor  market  conditions.  Since  the 
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effective  date  of  the  PTSA  (January  1, 
1986),  the  number  of  product  tankers 
scrapped  has  declined.  MARAD 
believes  that  this  decline  will  continue, 
since  many  older,  more  inefficient 
tankers  have  now  been  scrapped.  In 
addition,  since  the  enactment  of  the 
PTSA.  a  number  of  new  product  tankers 
have  been  built. 

Further,  any  effect  that  the  four 
VLCCs  would  have  on  the  militarily- 
useful  tankers  would  be  indirect,  unlike 
the  above  factors.  VLCCs  and  these 
smaller  tankers  generally  do  not 
compete  in  the  same  trades.  As 
discussed  above,  VLCCs  have 
historically  served  the  Alaskan-Panama 
trade,  and  smaller  tankers  serve  the 
Panama  Gulf/East  Coast  trades.  While  a 
mix  of  vessels  serve  the  West  Coast,  the 
four  VLCCs  have  not  entered  that  trade. 
Thus,  any  effect  the  VLCCs  may  have  on 
the  smaller  tankers  would  be  through  an 
indirect  displacement.  That  is,  the 
VLCCs.  being  more  cost-effective,  may 
"bump"  other  large  tankers  that  could 
serve  the  Alaska-Panama  trade.  In  turn, 
these  large  tankers  could  operate  in  the 
West  Coast  and  Panama/Gulf  trade, 
picking  up  oil  that  could  have  been 
carried  by  smaller  tankers.  A  trend  in 
this  direction  is  indicated  by  Table  111- 
2  in  the  Regulatory  Impact  Analysis. 
However,  such  "bumping"  effects  are 
much  more  remote  than  the  effects  of 
the  PTSA,  the  Trans-Panama  Pipeline, 
and  declining  market  conditions,  over 
which  MARAD  has  no  control. 

Moreover,  the  current  goal  of  the 
Navy  is  to  increase  the  number  of 
tankers  in  the  Ready  Reserve  Force  from 
eight  to  twenty  by  the  year  FY  1992. 
Even  if  there  were  a  direct  corrollary  to 
CDS  repayment  and  the  12  tankers  laid 
up  in  February  1987,  the  Navy  has  the 
opportunity  to  purchase  those  vessels 
for  their  military  usefulness  at  such  time 
as  they  became  commercially 
unattractive. 

Based  solely  upon  these  objectives  of 
section  101  of  the  Act.  the  Secretary 
concludes  that  the  CDS  repayment  rule 
proposed  herein  furthers  those 
objectives.  The  four  VLCCs  would 
increase  the  most  suitable  U.S.  domestic 
fleet  with  minimal  Impact  on  the 
existing  fleet,  and  they  are  not  expected 
to  have  a  significant  impact  on  carriage 
of  U.S.  foreign  commerce,  U.S.  shipyard 
construction,  or  the  U.S.  Naval  auxiliary 
capacity.  Their  retention  in  the  Jones 
Act  fleet  will  also  result  in  $142  to  the 
U.S.  Treasury  for  CDS  repayment, 
transportation  savings  to  the  shipping 
public  and  increased  revenues  for  the 
State  of  Alaska. 

IV.  Shipyards 

One  of  the  objectives  of  the  Act  is  to 
encourage  the  development  of  a 


merchant  marine  fleet  "supplemented  by 
efficient  facilities  for  shipbuilding  and 
ship  repair."  While  this  proposed 
rulemaking  would  not  actively  promote 
this  goal,  it  also  would  not  have  a 
significant  adverse  effect  on  U.S. 
shipbuilding.  MARAD  acknowledges 
that  future  shipbuilding  prospects  with 
or  without  this  proposed  rule  do  not  look 
positive.  Even  without  CDS  repayment, 
the  growth  prospects  for  the  domestic 
petroleum  trades  are  not  sufficient  to 
require  the  construction  of  additional 
tanker  capacity. 

Nb  orders  for  the  construction  of 
unsubsidized  tankers  over  100,000  DWT 
were  placed  between  April  1976  and 
August  1984.  On  August  27. 1984. 
EXXON  placed  an  order  for  construction 
of  two  209.000  DWT  tankers  in  the 
United  States  for  employment  in  the 
ANB  trade.  Since  then,  no  orders  have 
been  placed  to  build  unsubsidized 
tankers  over  100,000  DWT. 

Two  foreign-flag  tankers  over  100,000 
DWT  were  rebuilt  in  the  United  States 
for  the  ANS  crude  oil  trade  in  1981  and 
1988  under  the  Wrecked  Vessel  Act  (46 
U.&C.  14].  Under  this  Act.  foreign-built 
vessels  that  are  wrecked  off  the  U.S. 
coaBt  are  eligible  to  enter  the  U.S. 
domestic  trade  provided  the  vessel  is 
purchased  by  a  U.S.  citizen  and  rebuilt 
in  the  United  States  at  a  cost  that  is  at 
least  three  times  the  appraised  salvage 
value. 

The  first  vessel,  the  Overseas  Boston 
(12J.700  DWT).  was  rebuilt  in  1981  and 
the  second  vessel,  the  Ogden  Columbia 
(136,000  DWT),  was  rebuilt  in  1983,  Due 
to  tfie  existing  capacity  in  the  domestic 
trade  and  the  predicted  growth  patterns 
in  the  petroleum  trade,  allowing  the  four 
CDB-built  VLCCs  to  remain  in  the 
domestic  Jones  Act  fleet  permanently 
wiB  have  little  effect  on  the  amoimt  of 
domestic  tanker  construction. 

V.  Other  Objectives  of  the  Act 

While  section  101  of  the  Act 
establishes  the  general  objectives  of  the 
Ad,  other  parts  of  the  Act  give  more 
specific  guidance  on  interpretation  and 
implementation  of  these  goals.  The  Act 
explicitly  and  implicitly  establishes 
other  policy  goals  in  furtherance  of  the 
maintenance  and  deveplopment  of  the 
U.S.  merchant  marine  fleet.  Among 
these  goals,  mentioned  in  the  prior  CDS 
final  rule  (50  FR  19170).  are  efficiency 
and  competition.  Each  of  these  goals  has 
been  recognized  by  the  courts  as  vaild 
policies  for  promoting  the  U.S.  merchant 
marine  fleet. 

A.  Efficiency 

The  goal  of  efficiency  of  the  fleet  is 
mentioned  throughout  the  Act.  Among 
the  express  goals  of  section  101  is  that 
the  merchant  marine  shall  be  composed 


of  "suitable"  vessels  manned  by 
"efficient"  crews.  Certainly,  the  idea  of 
"suitable"  vessels  should  encompass 
efficiency  as  a  principal  component. 

The  goal  of  efficiency  is  particularly 
important  in  the  CDS  program,  which  is 
designed  to  produce  vessels  of  "high 
transport  capability  and  productivity." 
Merchant  Marine  Act.  1936,  as  amended, 
section  501  (46  U.S.C.  App.  1151).  Other 
provisions  in  the  Act  are  intended  to 
promote  fleet  modernization.  Under 
section  213.  the  Secretary  is  required  to 
report  to  Congress  annually  on  the 
scrapping  of  old  vessels,  and  the  relative 
cost  of  ship  construction  and 
reconditioning  in  U.S.  shipyards.  The 
capital  construction  reserve  fund  was 
established  in  section  511  to  promote 
construction  or  acquisition  of  new 
vessels.  The  Secretary's  authority  to 
acquire  obsolete  vessels  for  an 
allowance  of  credit  under  section  510(b) 
is  intended  "to  promote  construction  of 
new,  safe,  and  efficient  vessels  to  carry 
the  domestic  and  foreign  waterbome 
commerce  of  the  United  States.  .  .  ." 

While  the  Act  appears  to  clearly 
promote  the  policy  of  efficiency,  the 
Department  of  Transportation 
authorization  statute  further  declares  it 
to  be  an  overriding  purpose  that 
national  transportation  policies  and 
programs  be  "conducive  to  the  provision 
of  fast,  safe,  efficient,  and  convenient 
transportation  at  the  lowest  cost 
consistent  there  with.  .  .  ."  49  U.S.C. 
1101.  Any  ambiguity  in  the  Merchant 
Marine  Act  regarding  the  goal  of 
promotion  of  efficiency  is  resolved  in 
favor  of  that  goal  through  the  purposes 
and  policies  established  in  the 
Department's  statute. 

In  addition  to  these  explicit  statutory 
provisions  promoting  efficiency  of  the 
U.S.  merchant  marine  fleet,  several 
recent  court  decisions  have  affirmed 
that  one  objective  of  the  Act  is  to 
encourage  modernization  and  efficiency. 
For  example,  the  Supreme  Court's 
decision  confirming  the  Secretary's 
statutory  authority  to  grant  permanent 
release  to  vessels  under  CDS 
restrictions  found  that  a  basic  goal  of 
the  Act  was  to  encourage  the 
maintenance  of  an  "effective  merchant 
marine"  with  a  "fleet  [that]  was  to  be 
modem  and  efficient."  Seatrain 
Shipbuilding  Corp.  v.  Sheli  Oil  Co.,  444 
U.S.  572,  584  (1980).  Further,  the  DC 
Circuit  recently  described  the  first  goal 
of  the  Act  as  promoting  "a  well- 
equipped  and  efficient  merchant  fleet." 
American  Trading  Transportation  Co.  v. 
United  States,  791  F.2d  942,  944  (D.C. 
Cir.  1986):  see  also  Sea-Land  v.  Dole,  723 
F.2d  975.  976  (D.C.  Cir.  1983). 

The  above  statutory  provisions  and 
judicial  interpretations  strongly  support 
the  goal  of  promoting  efficiency  and 
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modernization  of  the  U.S.  merchant 
marine  fleet.  These  goals  would  be 
furthered  by  this  proposed  rulemaking, 
which  will  allow  the  four  VLCCs.  which 
are  among  the  most  efficient  U.S. 
tankers  in  the  fleet,  to  remain  active  in 
the  domestic  trade. 

B.  Competition 

While  the  Act  does  not  explicitly  list 
competition  as  one  of  its  goals,  the 
promotion  of  competition  in  the  foreign 
and  domestic  trades  is  implicit  in  the 
Act.  The  Act's  ODS  and  CDS  programs 
are  intended  to  give  the  U.S.  merchant 
marine  fleet  certain  financial  resources 
to  compete  with  lower-cost  foreign  fleets 
while  not  guaranteeing  any  profit.  In 
particular.  Congress  made  this  objective 
clear  in  enacting  the  Merchant  Marine 
Act  of  1970.  which  extended  those 
programs  to  the  unregulated  bulk  trades. 
See  Merchant  Marine  Act.  1936.  603(b) 
46  U.S.C.  1173(b):  H.  Rep.  No.  1073.  91st 
Cong..  Ist.  Sess..  38  (1969).  The  Jones 
Act  trade  does  not  receive  such 
financial  assistance,  but  is  insulated 
from  foreign  competition  by  the  Act's 
bifurcation  of  the  foreign  and  domestic 
trades.  That  is.  the  Act  restricts 
competition  in  the  Jones  Act  trade  only 
to  the  extent  necessary  to  protect 
unsubsidized  U.S.  operators  from  the 
benefits  of  the  Act's  financial  assistance 
programs  (such  as  ODS  and  CDS)  which 
assist  the  U.S.  foreign  trade  vessels  in 
competing  against  low-cost  foreign-flag 
competition.  In  the  domestic  trade,  the 
Secretary  has  a  duty  "to  minimize 
interference  with  the  free  market  forces 
normally  at  work.  .  .  ."  ITOC  v.  Lewis, 
supra.  690  F.2d  at  917. 

In  its  seminal  case  on  the  relation 
between  the  foreign  and  domestic 
trades,  the  DC  Circuit  stated  that 
"competition  is  not  'unfair'  within  the 
meaning  of  the  Act  when  it  does  not 
involve  diversion  of  money  to 
unsubsidized  domestic  operations  from 
subsidized  foreign  operations,  to  the 
disadvantage  of  an  unsubsidized 
operator.  Congress  plainly  did  not 
intend  to  prevent  that  sort  of 
competition."  Pacific  Far  East  Line.  Inc. 
V.  Federal  Maritime  Board,  275  F.2d  184, 
186  (D.C.  Cir.  1960).  Other  courts  have 
likewise  recognized  the  overriding 
public  policy  in  favor  of  competition  in 
the  domestic  trade  and  in  national 
transportation  policy.  See  e.g..  Matson 
Navigation  Co..  v.  Connor  258  F.  Supp. 
144, 158  (N.D.Cal.  1966),  aff'd per 
curiam,  394  F.2d  514  (9th  Cir.  1968): 
Bowman  Transportation.  Inc.,  v. 
Arkansas-Best  Freight  System,  Inc.,  419 
U.S.  281, 198-99  (1974). 

Finally,  the  Supreme  Court  made  clear 
its  preference  for  fair  competition  (as 


opposed  to  regulated  entry  under  six 
month  permissions)  in  its  decision 
confirming  the  Secretary's  authority  to 
accept  permanent  repayment  in  Seatrain 
Shipbuilding  Corp.  v.  Shell  Oil  Co.  444 
U.S.  572,  589-90  (1980): 

Section  506  .  .  .  pennit[9]  a  vessel  that 
enjoys  the  benefits  of  CDS  to  operate  outside 
the  foreign  market  only  in  narrow 
circumstances,  generally  upon  a  highly 
discretionary  administrative  decision,  and  no 
more  than  six  months  a  year.  And  we  have 
no  doubt  that  it  would  be  flatly  inconsistent 
with  one  congressional  intent  were  the 
Secretary  or  this  court  to  conclude  that  a 
temporary  release  not  meeting  these 
conditions  was  proper.  But  a  permanent 
release  upon  full  repayment  is  quite  different. 
If  irrevocably  locates  the  vessel  in  the 
unsubsidized  fleet  and.  thus,  poses  no  danger 
of  a  supercompetitor  skinuning  the  cream 
from  each  market.  It  creates  no  long-term 
instability.  And  it  confers  no  windfall.  On  the 
contrary,  at  least  where  repayment  of  the 
CDS  includes  some  amount  reflecting  capital 
costs  which  would  have  tieen  incurred  had 
no  subsidy  been  available,  such  a  transaction 
merely  permits  a  once  subsidized  vessel  to 
enter  the  domestic  trade  on  a  footing  equal  to 
that  of  vessels  already  in  that  trade.  It  was 
not  the  purpose  of  the  Act  to  prohibit  such 
entry.  .  .  . 

Thus,  to  the  extent  that  the  capacity 
allowed  to  enter  the  domestic  trade 
imder  CDS  repayment  would  have  been 
allowed  to  participate  in  the  trade  under 
six  month  permissions,  allowing  total 
CDS  repayment  therefore  would 
necessarily  be  consistent  with  the 
"purpose  of  the  Act"  Id. 

In  fact,  where  the  Secretary  issued  the 
NPRM  on  total  CDS  repayment  in 
January  1983.  the  full  time  equivalent  of 
three  CDS  built  VLCCs  had  been 
operating  in  the  trade  under  six  month 
permissions.  Thus,  allowing  total 
repayment  for  three  VLCCs  under  that 
rulemaking  is  squarely  within  the 
Supreme  Court's  holding. 

VL  Alternatives 

MARAD  has  considered  three 
alternatives  in  preparing  this 
rulemaking.  The  first  is  to  maintain  the 
status  quo,  i.e..  to  allow  the  four  VLCCs 
to  remain  in  the  domestic  trade.  The 
costs  and  benefits  of  this  alternative 
have  been  discussed  at  length  in  this 
statement,  and  in  the  Regulatory  Impact 
Analysis.  Further  costs,  evaluated  in  the 
Regulatory  Impact  Analysis,  include  the 
recent  Title  XI  defaults  of  three  VLCCs 
that  were  previously  in  the  domestic 
trade  under  six-month  waivers,  and 
partial  defaults  of  two  other  CDS-built 
VLCCs  [Stuyvesant  and  Bay  Ridge). 
These  costs  were  not  necessarily 
attributable  to  CDS  repayment  and  in 
any  event  are  irreversibly  expended  at 
this  time  (i.e..  returning  the  four  VLCCs 


to  the  foreign  trade  would  not  recover 
this  money).  The  total  default  cost  to  the 
government  has  been  $137.5  million. 

Another  relevant  consideration  is  the 
effect  on  the  existing  Jones  Act  (i.e.. 
domestic)  fleet.  As  of  February  19. 1987. 
twelve  Jones  Act  tankers  were  laid  up 
(totaling  approximately  650,000  DWT). 
On  the  other  side  of  the  ledger,  if  CDS 
repayment  is  not  allowed  for  the  four 
VLCCs.  they  are  likely  to  be  laid  up 
(approximately  705,000  DWT). 

MARAD  believes  that  the  suitability 
of  the  four  VLCCs  for  the  Alaska- 
Panama  trade  outweights  any  possible 
disadvantages.  Of  the  twelve  tankers 
that  are  laid  up,  three  tankers  (totaling 
146,000  DWT)  are  over  20  years  old.  The 
remaining  nine  tankers  include  the  one 
tanker  (the  Prince  William  Sound, 
123,400  DWT)  and  eight  smaller  tankers 
that  could  serve  in  the  ANS  trade, 
although  at  a  much  higher  cost  per  ton 
than  VLCCs  currently  operating  in  that 
trade  (see  Regidatory  Impact  Analysis). 
For  example,  the  cost  of  operating  a 
50,000  DWT  tanker  in  the  Valdez- 
Panama  trade  is  approximately,  $25.00 
per  ton,  compared  to  $9.19  per  ton  for  a 
265.000  DWT  VLCC  operating  in  the 
same  trade.  Further,  as  noted  above, 
larger  tankers  are  more  suitable  than 
smaller  tankers  from  an  environmental 
standpoint  because  they  make  fewer 
voyages  and  port  calls  than  smaller 
tankers  to  carry  the  same  amount  of  oil. 
thus  reducing  the  risk  of  collisions  and 
oil  spills  (see  Environmental 
Assessment). 

A  second  alternative  considered 
would  be  for  MARAD  to  do  nothing,  i.e., 
to  allow  the  rule  to  be  vacated  as  of  July 
16, 1987,  and  for  the  three  VLCCs  to 
leave  the  domestic  trade,  and  to 
consider  the  Bay  Ridge  separately.  The 
costs  of  doing  nothing  would  be  a 
shortage  of  the  most  suitable  tonnage  for 
the  Valdez-Panama  trade  and  the  likely 
lay-up  of  the  three  VLCCs  that  repaid 
CDS  under  the  1985  rule.  Other  costs  of 
this  alternative  would  be  the  loss  to  the 
government  of  CDS  repayments  of 
$105.8  million  from  those  three  VLCCs, 
the  reduction  of  Alaska  state  revenues 
due  to  higher  transportation  costs  in 
later  years,  and  the  loss  of 
transportation  savings  to  the  shipping 
public. 

The  benefits  of  this  alternative  could 
be  reduced  government  loan  exposure 
risk  on  existing  Jones  Act  tankers  and 
the  possibility  of  some  of  the  laid  up 
domestic  tankers  operating  in  the  ANS 
trade.  However,  due  to  the  age  and 
small  size  of  most  of  those  tankers,  they 
would  be  unsuitable  for  the  Valdez- 
Panama  trade.  Further,  only  six  percent 
of  the  domestic  tanker  fleet  is  laid  up.  A 
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six  percent  lay-up  is  a  reasonable 
reserve  for  covering  temporary  losses 
from  the  active  fleet  due  to  casualties 
(three  in  1986).  surveys  and  repairs,  as 
well  as  seasonal  increases  on  the 
upcoast  petroleum  movements. 

Under  this  second  alternative, 
shipbuilding  demand  for  new  crude 
tankers  would  still  be  minimal,  if  any, 
due  to  the  high  cost  of  U.S.  shipbuilding, 
the  unlikely  availabihty  of  future  CDS 
funds  due  to  budget  constraints,  and  the 
predicted  future  decline  in  the  volume  of 
crude  carried  in  the  Alaska-Panama 
trade. 

The  third  alternative  considered 
would  provide  for  other  U.S.-flag  tanker 
owners  to  repay  CDS  in  return  for 
unrestricted  domestic  trading  privileges. 
Under  this  approach,  those  vessel 
owners  with  the  best  prospects  for 
employment  would  likely  choose  to 
repay  within  the  specified  time  period. 
Unrestricted  repayment  would  reduce 
the  need  for  federal  issuance  of 
temporary  permission  to  enter  the  ANS 
trade.  Fiscal  benefits  could  also  be  the 
greatest  under  this  alternative. 
However,  it  is  unlikely  that  any  more 
vessels  would  repay  under  this 
alternative,  since  only  three  repaid 
when  the  window  was  open  for  one  year 
and  two  EXXON  209,000  DWT  Jones  Act 
tankers  have  recently  delivered.  This 
alternative  would  cause  the  most 
disruption  to  the  Jones  Act  as  there 
would  be  uncertainty  in  the  market. 
Shipyard  demand  for  new  crude  tankers 
would  remain  at  a  minimal  or  non- 
existent level. 

E.0. 12291,  Statutory  Requirements  and 
DOT  Procedure 

The  Maritime  Administrator  has 
determined  that  this  rule  is  major  under 
the  criteria  of  Executive  Order  12291. 
Pursuant  ot  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  (February  26. 1979).  this  rule 
is  also  considered  to  be  "significant" 
because  it  concerns  a  matter  on  which 
there  is  substantial  public  interest. 

The  Maritime  Administrator  certifies 
that  it  would  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  The  companies 
owning  and  chartering  the  four  VLCCs 
at  issue,  and  companies  owning  or 
chartering  tankers  possibly  affected  by 
the  rulemaking  in  the  foreign  and 
domestic  trades,  are  either  large  oil 
companies  or  large  independent 
shipping  companies. 

A  draft  Regulatory  Impact  Analysis 
has  been  prepared  and  is  available  for 
public  review  and  copying  in  the  Docket 


(R-110)  in  the  Office  of  the  Secretary, 
Maritime  Administration  (room  7300).  It 
discusses  the  important  economic 
aspects  of  this  proposed  rule. 

An  Environmental  Assessment  of  the 
proposed  rule  has  also  been  prepared, 
and  may  be  inspected  at  the  Office  of 
the  Secretary,  Maritime  Administration, 
room  7300.  The  Environmental 
Assessment  concludes  that  the  effect  of 
the  proposed  rule  would  be  that  greater 
quantities  of  ANS  oil  would  be 
transported  in  VLCCs  than  in  smaller 
vessels,  fewer  total  trips  would  be  made 
by  a  smaller  number  of  vessels,  the  risk 
of  accidental  oil  spill  would  be  reduced 
as  the  number  of  trips  decreases.  In 
addition,  the  tankers  which  have  repaid 
CDS  include  a  number  of  safety  and 
environmental  features  required  by 
statute.  Overall,  the  risk  to  the 
environment  would  be  reduced  with  the 
proposed  rule  as  compared  to  without  it. 
On  the  basis  of  the  environmental 
assessment,  the  Maritime 
Administration  has  tentatively 
concluded  that  the  proposed  rule  would 
not  result  in  a  significant  environmental 
impact  to  the  human  environment. 

List  of  Subjects  in  46  CFR  Part  276 

Grant  programs — transportation. 
Maritime  carriers,  Reporting  and 
reoordkeeping  requirements. 

PART  276— {AMENDED] 

01  is  proposed  to  amend  46  CFR  Part 
27d  as  follows: 

t  The  authority  citation  for  Part  276 
coitinues  to  read  as  follows: 

Authority:  Sees.  204(b),  207,  506,  and  714, 
Merchant  Marine  Act.  1936,  as  amended  (46 
use.  1114(b),  1117,  1156  and  1204)  Pub.  L. 
e&-i518  (74  Stat.  216);  Reorganization  Plans 
No*  21  of  1980  (64  Stat.  1273)  and  No.  7  of  1981 
(73>Stat.  840),  as  amended  by  Pub.  L.  91-469 
(84iStat.  1036):  and  Dept.  uf  Commerce 
Orjanizalion  Order  10-8  (36  FR  19707.  July  23, 
1973),  unless  otherwise  noted. 

t.  46  CFR  276.3  is  revised  to  read  as 
follows: 

§  276.3    Total  Repayment 

(a)  The  Maritime  Administration 
reaffirms  the  allowance  of  the 
irreversible  total  repayment  of 
unamortized  construction-differential 
subsidy  (CDS),  with  interest,  and 
rescission  permanently  of  the  domestic 
trading  restrictions  related  to  the  grant 
of  CDS  for  tankers  of  any  deadweight 
tonnage  for  applications  and  approval 
between  June  6, 1985  and  June  5, 1986,  in 
accordance  with  the  terms  and 
C(»iditions  of  subsection  (b).  The 
approved  applications  were  for  the  Arco 
Independence,  Arco  Spirit  and 
BeookJyn. 


(b)  Repayment  terms.  The  full 
repayment  amount  consists  of  the 
unamortized  CDS,  as  determined  by  the 
Maritime  Administration,  with 
compounded  interest  on  that  amount. 
The  interest  rate  is  the  same  as  the  long- 
term  interest  rate  the  owner  obtained,  or 
would  have  obtained  if  long-term  debt 
financing  had  been  used,  in  financing 
the  owner's  portion  of  the  tanker.  Unless 
the  Maritime  Administrator  determined 
that  using  interest  rates  other  than  long- 
term  bond  rates  was  justified,  such  rates 
are  used.  If  more  than  one  long-term 
bond  was  issued  to  finance  the  owner's 
portion  of  a  specific  tanker,  or  if  one  or 
more  of  such  bonds  has  more  than  one 
rate  (such  as  a  serial  bond)  an  average 
interest  rate  is  computed  weighted  by 
the  proportion  of  each  bond  par  value  to 
the  total  par  value  of  all  long-term 
bonds  issued  to  finance  the  owner's 
tanker.  The  interest  payable  on  the 
unamortized  CDS  is  computed  by 
continuous  compounding  of  the  interest 
until  the  day  of  repayment.  For  purposes 
of  this  paragraph,  "long-term  bond 
rates"  are  either  actual  Title  XI  bond 
rates  on  a  specific  owner's  tanker  or  the 
Title  XI  long-term  bond  rate  at  the  time 
the  tanker's  statutory  life  began. 

(c)  The  Maritime  Administration 
reaffirms  the  allowance  of  the 
irreversible  total  payment  of 
unamortized  construction-differential 
subsidy  with  interest  and  recission 
permanently  of  the  domestic  trading 
restrictions  relating  to  the  grant  of  CDS 
for  the  Bay  Ridge,  which  repaid  on 
November  1980. 

Daledj  April  10, 1987. 
By  Order  uf  the  Maritime  Administrator. 
fames  E.  Saari, 

Secrelafy,  Mariliwe  AJmiiiialraliuii. 
|FR  Doc.  87-8472  File  4-14-87;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
46  CFf^  Part  502 

(Docket  No.  87-71 

Implementation  of  the  Equal  Access  to 
Justice  Act  In  Commission 
Proceedings 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  proposes  to  adopt  rules 
implementing  the  Equal  Access  to 
Justice  Act,  as  revised,  for  its  formal 
adjudicatory  proceedings.  These  rules 
will  provide  for  the  award  of  attorney 
fees  and  other  expenses  to  parties  who 
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prevail  over  the  federal  (government  in 
certain  administrative  proceedings  at 
the  Commission  and  in  certain  court 
proceedings  involving  the  Commission. 
DATE:  Comments  due  on  or  before  May 
15. 1987. 

AOOUCSS:  Comments  (original  and  15 

copies)  to:  Joseph  C.  Polking.  Secretary. 

Federal  Maritime  Commission.  1100  L 

Street,  NW.,  Washington,  DC  20573  (202) 

523-5725. 

FOB  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel. 

Federal  Maritime  Commission,  1100  L 

Street,  NW.,  Washington,  DC  20573  (202) 

523-5740. 

SUPPtEMENTARY  INFORMATION:  The 

Equal  Access  to  Justice  Act  ("the  Act"). 

Pub.  L.  96-481,  94  Stat.  2325.  was 

reauthorized  and  amended  by  Pub.  L 

99-80.  99  Stat.  183,  on  August  5, 1985. 

On  May  6. 1986,  the  Administrative 
Conference  of  the  United  States  issued 
final  revised  model  rules  ("Model 
Rules")  for  Government  agencies  to 
follow  in  implementing  the  Act.  51  FR 
16659  (May  6. 1986). 

The  Act  and  the  Model  Rules  provide 
for  the  award  of  attorney  fees  and  other 
expenses  to  parties  who  prevail  over  the 
Federal  Government  in  certain 
administrative  proceedings  and  in 
certain  court  proceedings. 

The  Federal  Maritime  Commission,  on 
March  3, 1987,  published  final  rules 
governing  the  award  of  attorney  fees  in 
certain  reparation  proceedings  under 
section  11  of  the  Shipping  Act  of  1984  (46 
U.S.C.  app.  1710),  to  become  effective  on 
April  2, 1987.  See  Attorney's  Fees  in 
Reparation  Proceedings,  Docket  No.  86- 
27,  52  FR  6330,  (March  3, 1986).  The 
Commission  is  now  proposing  a  new 
Subpart  V  to  its  Rules  of  Practice  and 
Procedure,  Part  502  of  Title  46  of  the 
Code  of  Federal  Regulations,  to 
separately  implement  the  Equal  Access 
to  Justice  Act  in  its  formal  adjudicatory 
proceedings  and  to  follow,  where 
applicable,  the  Model  Rules. 

Because  the  Model  Rules  provide  for 
an  "Answer  to  application"  (§  315.302). 
within  30  days,  and  also  a  "Reply"  to 
such  answer  (§  315.303),  the 
Commission,  in  adopting  the  scheme  of 
the  Model  Rules,  is  amending  §  502.74  of 
its  Rules  of  Practice  and  Procedure  (46 
CFR  Part  502)  to  provide  an  exception  to 
the  general  prohibition  of  a  "reply  to  a 
reply."  and  also  to  the  requirement  that 
replies  are  due  within  fifteen  days  of 
service. 

Proposed  new  Subpart  V  (§§  50Z501- 
502.503)  closely  tracks  the  Model  Rules, 
except  as  follows: 

In  the  proposed  rule,  the  abbreviation 
used  for  the  Equal  Access  to  Justice  Act 
is  "EAJA"  throughout,  to  avoid 


confusion  with  another  statute  referred 
to  in  various  Commission's  regulations 
as  "the  Act." 

Where  applicable,  "the  Federal 
Maritime  Commission"  or  "the 
Commission"  is  used  instead  of  "the 
agency."  The  term  "the  agency"  is 
retained  in  the  proposed  rules  where  it 
refers  to  another  U.S.  Government 
agency  that  may  be  a  party  to  a 
Commission  proceeding. 

Due  to  the  structure  of  the 
Commission's  Rules  of  Practice  and 
Procedure  describing  the  various  types 
of  proceedings  and  the  fact  that  certain 
types  may  not  always  fall  within  the 
definition  of  "adjudications"  under  5 
U.S.C.  554,  we  have  retained  the  Model 
Rules'  generic  description  of 
proceedings  covered  by  the  proposed 
rule  in  §  502.501(c)(1),  but  have  not 
attempted  to  describe  in  detail  the 
specific  proceedings  covered.  We 
anticipate  that  the  applicability  to 
certain  cases  will  be  decided  better  on 
an  ad  hoc  basis  and,  as  §  502.501(c)(2) 
provides,  the  failure  to  identify  by  rule  a 
type  of  proceeding  as  an  adversary 
adjudication  will  not  preclude  the  filing 
of  an  application  for  attorney's  fees  and, 
in  the  appropriate  situation,  the  award 
of  such  fees. 

Similariy,  while  S  502.501(f)  limits 
attorney's  fees  to  $75.00  an  hour,  with 
adjustments,  as  set  forth  in  the  Model 
Rules,  a  particular  maximum  cannot  at 
this  time  be  set  for  expert  witnesses 
who  can  receive  "the  highest  rate"  at 
which  the  Commission  pays  expert 
witnesses  at  the  time.  Again,  this  rate 
will  be  determined  by  case-law 
precedent  as  it  develops  and  with 
reference  to  the  maximum  hourly  rate 
for  attorney's  fees.  Also,  we  have  not 
thought  it  necessary  to  include  S  315.107 
of  the  Model  Rules  which  provides  for 
petitions  for  rulemaking  to  increase  the 
maximum  hourly  rate  under  special 
circumstances,  such  as  an  increase  in 
the  cost  of  living.  Subpart  D, 
"Rulemaking,"  of  the  Commisison's 
Rules  of  Practice  and  Procedure 
(§§  502.51-502.55)  already  provides  for 
rulemaking  petitions. 

The  Model  Rules,  in  prescribing 
procedures  for  considering  an 
application  for  legal  fees,  use  the  terms 
"application"  (Subpart  C,  §§  315.301,  et 
seq),  "Answer"  (§  315.302),  and  "Reply" 
(§  315.303).  To  avoid  confusion  and  to  be 
consistent  with  terminology  elsewhere 
in  the  Commission's  Rules  of  Practice 
and  Procedure,  including  the  new  rule 
on  Attorney's  Fees  in  Reparation 
Proceedings  in  i  502.254,  the  proposed 
rule  substitutes  the  terms  "Petition" 
(§  502.503,  et  seq.),  "Reply" 
(§  502.503(b)),  and  "Response" 
(§  502.503(c)).  respectively. 


The  adjudicative  officer,  with 
authority  to  hold  further  proceedings 
and  initially  decide  applications  for  fees 
under  EAJA,  will  be  an  Administrative 
Law  Judge  of  the  Commission,  as 
provided  for  in  §  502.503(a)(2),  and. 
while  not  specifically  mentioned  in  the 
proposed  rule,  "agency  counsel"  will 
ordinarily  be  Hearing  Counsel  of  the 
Commission,  when  "the  agency"  against 
which  an  award  of  legal  fees  is  sought  is 
the  Federal  Maritime  Commission. 

The  Commission  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
as  defined  in  Executive  Order  12291,  46 
FR  12193  (February  27, 1981). 

The  Chaiman  of  the  Federal  Maritime 
Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq..  that 
this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities. 

List  of  Subjects  in  46  CFR  Fart  502 

Administrative  practice  and 
procedure. 

PART  502-4  AMENDED] 

Therefore,  for  the  foregoing  reasons. 
Part  502  of  Title  46  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  502 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  551,  552.  553,  558;  12 
U.S.C.  1141j{a);  18  U.S.C.  207;  28  U.S.C. 
501(c)(3);  46  U.S.C.  app.  817.  820.  821,  82a  841, 
1114(b),  1705, 1707-1711, 1713-1718:  and  E.O. 
11222  of  May  8, 1965  (30  FR  6468). 

2.  Paragraph  (a)  of  S  502.74  is  revised 
to  read  as  follows: 

§  502.74    Repil**  to  piewflngs,  motiorw, 
appltcations,  etc. 

(a)(1)  Except  as  provided  under 
Subpart  V  of  this  part,  a  reply  to  a  reply 
is  not  permitted. 

(2)  Except  as  otherwise  provided 
respecting  answers  (S  502.64),  shortened 
procedure  (Subpart  K  of  this  part),  briefs 
(S  502.221),  exceptions  (§  502.227), 
replies  to  petitions  for  attorneys  fees 
under  the  Equal  Access  to  Justice  Act 
(5  502.503(b)(1)),  and  the  documents 
specified  in  paragraph  (b)  of  this 
section,  any  party  may  file  and  serve  a 
reply  to  any  written  motion,  pleading, 
petition,  application,  etc.  permitted 
under  this  part  within  fifteen  (15)  days 
after  the  date  of  service  thereof,  unless  a 
shorter  period  is  fixed  under  S  502.103. 

3.  Subpart  V,  containing  S  502.991,  is 
redesignated  as  "Subpart  W." 

4.  A  new  Subpart  V  is  added  to  read 
as  follows: 
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Subpart  V — impierneniaiiuri  oi  tne  Equal 
Access  to  Justice  Act  In  Commission 
Proceedings 

Sec. 

502.501  General  provisions. 

502.502  Information  required  from 
applicants. 

502.503  Procedures  for  considering 
applications. 

Subpart  V— Implementation  of  the 
Equal  Access  to  Justice  Act  In 
Commission  Proceedings 

§  502.501    General  provision*. 

(a)  Purpose.  The  Equal  Access  to 
Justice  Act.  5  U.S.C.  504  ("EAJA"]. 
provides  for  the  award  of  attorney  fees 
and  other  expenses  to  eligible 
individuals  and  entities  who  are  parties 
to  certain  administrative  proceedings 
(called  "adversary  adjudications"] 
before  the  Federal  Maritime 
Commission  ["the  Commission").  An 
eligible  party  may  receive  an  award 
when  it  prevails  over  an  agency,  unless 
the  agency's  position  was  substantially 
justified  or  special  circumstances  make 
an  award  unjust.  The  rule  in  this  subpart 
describe  the  parties  eligible  for  awards 
and  the  proceedings  that  are  covered. 
They  also  explain  how  to  apply  for 
awards,  and  the  procedures  and 
standards  that  the  Commission  will  use 
to  make  them. 

(b)  When  EAJA  applies.  EAJA  applies 
to  any  adversary  adjudication: 

(1)  Pending  or  commenced  before  the 
Commission  on  or  after  August  5, 1985; 

(2)  Commenced  on  or  after  October  1, 
1984,  and  finally  disposed  of  before 
August  5, 1985,  provided  that  an 
application  for  fees  and  expenses,  as 
described  in  §  502.502  of  this  subpart, 
has  beA  filed  with  the  Commission 
within  30  days  after  August  5, 1985;  or 

(3)  Pending  on  or  commenced  on  or 
after  October  1, 1981,  in  which  an 
application  for  fees  and  other  expenses 
was  timely  filed  and  was  dismissed  for 
lack  of  jurisdiction. 

(c)  Proceedings  covered.  (l)(i)  EAJA 
applies  to  adversary  adjudications 
conducted  by  the  Commission  under  this 
part.  These  are  adjudications  under  5 
U.S.C.  554  in  which  the  position  of  this 
or  any  other  agency  of  the  United  States, 
or  any  component  of  any  agency,  is 
presented  by  an  attorney  or  other 
representative  who  enters  an 
appearance  and  participates  in  the 
procee^ng. 

(ii)  Any  proceeding  in  which  the 
Commission  may  prescribe  a  lawful 
present  or  future  rate  is  not  covered  by 
the  Act. 

(iii)  Proceedings  to  grant  or  renew 
licenses  are  also  excluded,  but 
proceedings  to  modify,  suspend,  or 


revoke  licenses  are  covered  if  they  are 
otherwise  "adversary  adjudications." 

(2)  The  Commission's  failure  to 
identify  a  type  of  proceeding  as  an 
adversary  adjudication  shall  not 
preclude  the  filing  of  an  application  by  a 
party  who  believes  the  proceeding  is 
covered  by  the  EAJA;  whether  the 
proceeding  is  covered  will  then  be  an 
issue  for  resolution  is  proceedings  on 
the  application. 

(3)  If  a  proceeding  includes  both 
matters  covered  by  EAJA  and  matters 
specifically  excluded  from  coverage,  any 
award  made  will  include  only  fees  and 
expenses  related  to  covered  issues. 

(d)  Eligibility  of  applicant.  (1)  To  be 
eligible  for  an  award  of  attorney  fees 
and  other  expenses  under  EAJA,  the 
applicant  must  be  a  party  to  the 
adversary  adjudication  for  which  it 
seeks  an  award.  The  term  "party"  is 
defined  in  5  U.S.C.  551(3).  The  applicant 
must  show  that  it  meets  all  conditions  of 
eligibility  set  out  in  this  section  and 
§  502.502. 

(2)  The  types  of  eligible  applicant  are: 
(i)  An  individual  with  a  net  worth  of 

not  more  than  $2  million; 

(ii)  The  sole  owner  of  an 
uninoorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees; 

(iii)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
[26  U.S.C.  501(c)(3)]  with  not  more  than 
500  employees; 

(iv)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  [12  U.S.C. 
1141j(a)]  with  not  more  than  500 
employees;  and 

(v)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  with  a  net 
wortll  of  not  more  than  $7  million  and 
not  more  than  500  employees. 

(3)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  of  proceeding  was  initiated. 

(4)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "solo  owner  of  an  unincorporated 
business"  if  the  issues  of  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  interests. 

(5)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 


(6)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual 
corporation  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interests  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interests,  will  be  considered  an  affiliate 
for  purposes  of  this  subpart,  unless  the 
adjudicative  officer  determines  that 
such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  EAJA  in  light 
of  the  actual  relationship  between  the 
affiliated  enfities.  In  addition,  the 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(7)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

(e)  Standards  for  awards.  (1)  A 
prevailing  applicant  may  receive  an 
award  for  fees  and  expenses  incurred  in 
connection  with  a  proceeding  or  in  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  (A  the  agency  over  which  the 
applicant  has  prevailed  was 
substantially  justified.  The  position  of 
the  agency  includes,  in  addition  to  the 
position  taken  by  the  agency  in  the 
adversary  adjudication,  the  action  or 
failure  to  act  by  the  agency  upon  which 
the  adversary  adjudication  is  based.  The 
burden  of  proof  that  an  award  should 
not  be  made  to  an  eligible  prevailing 
applicant  is  on  agency  counsel. 

(2)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding 
or  if  special  circumstances  make  the 
award  sought  unjust. 

(f)  Allowable  fees  and  expenses.  (1) 
Awards  will  be  based  on  rates 
customarily  charged  by  the  persons 
engaged  in  the  business  of  acting  as 
attorneys,  agents  and  expert  witnesses, 
even  if  the  services  were  made  available 
without  charge  or  at  a  reduced  rate  to 
the  applicant. 

(2)  No  award  for  the  fee  of  an  attorney 
or  agent  under  this  subpart  may  exceed 
$75.00  per  hour.  No  award  to 
compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  the 
Commission  pays  expert  witnesses. 
However,  an  award  may  also  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
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the  attorney,  agent  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 

(3)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent 
or  expert  witness,  the  adjudicative 
officer  shall  consider  the  following: 

(i)  If  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fees  for  similar  services,  or,  if  an 
employee  of  the  applicant,  the  fully 
allocated  costs  of  the  services; 

(ii)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent  or  witness  ordinarily 
performs  services; 

(iii)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(iv)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(v)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(4)  The  reasonable  cost  of  any  study, 
analysis,  engineering  report,  test  project 
or  similar  matter  prepared  on  behalf  of  a 
party  may  be  awarded,  to  the  extent 
that  the  charge  for  the  services  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of 
applicant's  case. 

(g)  Awards  against  other  agencies.  If 
an  applicant  is  entitled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  the  Commission  and 
takes  a  position  that  is  not  substantially 
justified,  the  award  or  an  appropriate 
portion  of  the  award  shall  be  made 
against  that  agency. 

§  502.502    Inf onnatlon  r«quir«d  from 
applicants. 

(a)  Contents  of  petition.  (1)  An 
application  for  an  award  of  fees  and 
expenses  under  EAJA  shall  be  by 
petition  under  S  502.69  of  this  part  shall 
clearly  indicate  that  the  application  is 
made  under  EAJA.  and  shall  identify  the 
applicant  and  the  proceeding  (including 
docket  number)  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  an  agency  or  agencies 
that  the  applicant  alleges  was  not 
substantially  justified.  Unless  the 
applicant  is  an  individual,  the 
apphcation  shall  also  state  the  number 
of  employees  of  the  applicant  and 
describe  briefly  the  type  and  purpose  of 
its  organization  or  business. 

(2)  The  petition  shall  also  include  a 
statement  that  the  applicant's  net  worth 
does  not  exceed  $2  million  [if  an 
individual]  or  $7  million  [for  all  other 
applicants,  including  their  affiliates]. 
However,  an  applicant  may  omit  this 
statement  if: 


(i)  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Service  that  it 
qualifies  as  an  organization  described  in 
secUon  501(c)(3)  of  the  Internal  Revenue 
Code  [28  U.S.C  501(c)(3)]  or.  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section;  or 

(ii)  It  states  that  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  [12 
U.S.C.  1141j(a)]. 

(3)  The  petition  shall  state  the  amount 
of  fees  and  expenses  for  which  an 
award  is  sought. 

(4)  The  petition  may  also  include  any 
other  matters  that  the  applicant  wishes 
the  Commission  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(5)  The  petition  shall  be  signed  by  the 
applicant  or  an  authorized  officer  or 
attorney  of  the  applicant.  It  shall  also 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjury  that  the  information  provided 
in  the  application  is  true  and  correct 

(b)  Net  worth  exhibit  (1)  Each 
apphcant  except  a  qualified  tax-exempt 
organization  or  cooperative  association 
must  provide  with  its  petition  a  detailed 
exhibit  showing  the  net  worth  of  the 
apphcant  and  any  affiliates  [as  defined 
in  S  50Z501(d)(6)  of  this  subpart]  when 
the  proceeding  was  initiated.  The 
exhibit  may  be  in  any  form  convenient 
to  the  applicant  that  provides  full 
disclosure  of  the  applicant's  and  its 
affiliates'  assets  and  habilities  and  is 
sufficient  to  determine  whether  the 
applicant  qualifies  under  the  standards 
in  this  subpart  The  adjudicative  officer 
may  require  an  apphcant  to  file 
additional  information  to  determine  its 
eligibility  for  an  award. 

(2)  Ordinarily,  the  net  worth  exhibit 
will  be  included  in  the  pubhc  record  of 
the  proceeding.  However,  an  apphcant 
that  objects  to  pubUc  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure  may 
submit  that  portion  of  the  exhibit 
directly  to  the  adjudicative  officer  in  a 
sealed  envelope  labeled  "Confidential 
Financial  Information,"  accompanied  by 
a  motion  to  withhold  the  information 
from  pubhc  disclosure.  The  motion  shall 
describe  the  information  sought  to  be 
withheld  and  explain,  in  detail,  why  it 
falls  within  one  or  more  of  the  specific 
exemptions  from  mandatory  disclosure 
under  the  Freedom  of  Information  Act  5 
U.S.C.  552(b)(l}-{9).  why  pubUc 
disclosure  of  the  information  would 
adversely  affect  the  applicant  and  why 


disclosure  is  not  required  in  the  pubhc 
interest  The  material  in  question  shall 
be  served  on  counsel  representing  the 
agency  against  which  the  applicant 
seeks  an  award,  but  need  not  be  served 
on  any  other  party  to  the  proceeding.  If 
the  adjudicative  officer  finds  that  the 
information  should  not  be  withheld  from 
disclosure,  it  shall  be  placed  in  the 
public  record  of  the  proceeding. 
Otherwise,  any  request  to  inspect  or 
copy  the  exhibit  shall  be  disposed  of  in 
accordance  with  the  Commission's 
established  procedures  under  the 
Freedom  of  Information  Act  under 
55  503.31-503.43  of  this  chapter. 

(c)  Documentation  of  fees  and 
expenses.  The  petition  shall  be 
accompanied  by  full  documentation  of 
the  fees  and  expenses,  including  the  cost 
of  any  study,  analysis,  engineering 
report  test  project  or  similar  matter,  for 
which  an  award  is  sought.  A  separate 
itemized  statement  shall  be  submitted 
for  each  professional  firm  or  individual 
whose  services  are  covered  by  the 
application,  showing  the  hours  spent  in 
connection  with  the  proceeding  by  each 
individual,  a  description  of  the  specific 
services  performed,  the  rates  at  which 
each  fee  has  been  computed,  any 
expenses  for  which  reimbursement  is 
sought,  the  total  amount  claimed,  and 
the  total  amount  paid  or  payable  by  the 
applicant  or  by  any  other  person  or 
entity  for  the  services  provided.  The 
adjudicate  officer  may  require  the 
applicant  to  provide  vouchers,  receipts, 
or  other  substantiation  for  any  expenses 
claimed. 

(d)  When  a  petition  may  be  filed.  (1) 
A  petition  may  be  filed  whenevr  the 
applicant  has  prevailed  in  the 
proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  then  30 
days  after  the  Commission's  final 
disposition  of  the  proceeding. 

(2)  For  purposes  of  this  subpart,  final 
disposition  means  the  date  on  which  a 
decision  or  order  disposing  of  the  merits 
of  the  proceeding  or  any  other  complete 
resolution  of  the  proceeding,  such  as  a 
settlement  or  voluntary  dismissal, 
becomes  final  and  unappealable,  both 
within  the  Commission  and  to  the 
courts. 

(3)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  as  to 
which  an  apphcant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  underlying 
controversy.  When  the  United  States 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  apphcation  for  fees  and 
other  expenses  in  connection  with  that 
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adversary  adjudication  shall  be  made 
until  a  flnal  and  unreviewable  decision 
is  rendered  by  the  court  on  the  appeal  or 
until  the  underlyng  merits  of  the  case 
have  been  finally  determined  pursuant 
to  the  appeal. 

§  502.503    Procedures  for  considering 
petitions. 

(a)  Filing  and  service  of  documents. 
(1)  Any  petition  for  an  award  or  other 
pleading  or  document  related  to  a 
petition  shall  be  filed  and  served  on  all 
parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding,  except  as  provided  in 

§  502.502(b)(2)  (confidential  financial 
information). 

(2)  The  petition  and  all  other 
pleadings  or  documents  related  to  the 
petition  will  be  referred  to  an 
Administrative  Law  Judge  to  initially 
decide  the  matter  as  adjudicative  officer 

(b)  Reply  to  petition.  (1)  Within  30 
days  after  service  of  a  petition,  counsel 
representing  the  agency  against  which 
an  award  is  sought  may  file  a  reply  to 
the  petition.  Unless  counsel  requests  an 
extension  of  time  for  filing  or  files  a 
statement  of  intent  to  negotiate  under 
paragraph  (b)(2)  of  this  section,  failure 
to  file  a  reply  within  the  30-day  period 
may  be  treated  as  a  consent  to  the 
award  requested. 

(2)  If  agency  coimsel  and  the  applicant 
believe  that  the  issues  in  the  fee 
application  can  be  settled,  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
a  reply  for  an  additional  30  days,  and 
further  extension  may  be  granted  by  the 
adjudicative  officer  upon  request  by 
agency  counsel  and  the  applicant. 

(3)  The  reply  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  counsel's  position.  If  the  reply 
is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
agency  counsel  shall  include  with  the 
reply  either  supporting  affidavits  or  a 
request  for  further  proceedings  under 
paragraph  (f)  of  this  section. 

(c)  Response  to  reply.  Within  15  days 
after  service  of  a  reply,  the  applicant 
may  file  a  response.  If  the  response  is 
based  on  any  alleged  facts  not  already 
in  the  record  of  the  proceeding,  the 
applicant  shall  include  with  the 
response  either  supporting  affidavits  or 
a  request  for  further  proceeding  under 
paragraph  (f)  of  this  section. 

(d)  Comments  by  other  parties.  Any 
party  to  a  proceeding  other  than  the 
applicant  and  agency  counsel  may  file 
comments  on  an  application  within  30 
days  after  it  is  served,  or  on  a  reply, 
within  15  days  after  it  is  served.  A 


commenting  party  may  not  participate 
further  in  proceedings  on  the  application 
unless  the  adjudicative  officer 
determines  that  the  public  interest 
requires  such  participation  in  order  to 
permit  full  exploration  of  matters  raised 
in  the  comments. 

(e)  Settlement.  The  applicant  and 
agency  counsel  may  agree  on  a 
proposed  settlement  of  the  award  before 
final  action  on  the  application,  either  in 
connection  with  a  settlement  of  the 
underlying  proceeding,  or  after  the 
underlying  proceeding  has  been 
concluded  in  accordance  with  the  rules 
of  this  subpart  pertaining  to  settlement. 
If  a  prevailing  party  and  agency  counsel 
agree  on  a  proposed  settlement  of  an 
award  before  a  petition  is  filed,  the 
petition  shall  be  filed  with  the  proposed 
settlement. 

(f)  Further  proceedings.  (1)  Ordinarily, 
the  determination  of  an  award  will  be 
made  on  the  basis  of  the  written  record. 
However,  on  request  of  either  the 
applicant  or  agency  counsel,  or  on  his  or 
her  own  initiative,  the  adjudicative 
officer  may  order  further  proceedings, 
such  as  an  informal  conference,  oral 
argument,  additional  written 
submissions  or,  as  to  issues  other  than 
substantial  justification  (such  as  the 
applicant's  eligibility  or  substantiation 
of  fees  and  expenses),  pertinent 
discovery  or  an  evidentiary  hearing. 
Such  further  proceedings  shall  be  held 
only  when  necessary  for  full  and  fair 
resolution  of  the  issues  arising  from  the 
application,  and  shall  be  conducted  as 
promptly  as  possible.  Whether  or  not 
the  position  of  the  agency  was 
substantially  justified  shall  be 
determined  on  the  basis  of  the 
administrative  record,  as  a  whole,  which 
is  made  in  the  adversary  adjudication 
for  v\^ich  fees  and  other  expenses  are 
sought. 

(2)  A  request  that  the  adjudicative 
officer  order  further  proceedings  under 
this  section  shall  specifically  identify 
the  information  sought  or  the  disputed 
issues  and  shall  explain  why  the 
addittonal  proceedings  are  necessary  to 
resolve  the  issues. 

(g)  Decision.  The  adjudicative  officer 
shall  serve  an  initial  decision  on  the 
application  within  60  days  after 
completion  of  proceedings  on  the 
application.  The  decision  shall  include 
written  findings  and  conclusions  on  the 
applicant's  eligibility  and  status  as  a 
prevailing  party,  and  an  explanation  of 
the  reasons  for  any  difference  between 
the  amount  requested  and  the  amount 
awarded.  The  decision  shall  also 
include,  if  at  issue,  findings  on  whether 
the  agency's  position  was  substantially 
justified,  whether  the  applicant  unduly 
prottacted  the  proceedings,  or  whether 


special  circumstances  make  an  award 
unjust.  If  the  applicant  has  sought  an 
award  against  more  than  one  agency, 
the  decision  shall  allocate  responsibility 
for  payment  of  any  award  made  among 
the  agencies,  and  shall  explain  the 
reason  for  the  allocation  made. 

(h)  Commission  review.  Either  the 
applicant  or  agency  counsel  may  seek 
review  of  the  initial  decision  on  the  fee 
application,  or  the  Commission  may 
decide  to  review  the  decision  on  its  own 
initiative,  in  accordance  with  S  502.227 
of  this  part.  If  neither  the  applicant  nor 
agency  counsel  seeks  review  and  the 
Commission  does  not  take  review  on  its 
own  initiative,  the  initial  decision  on  the 
application  shall  become  a  final 
decision  of  the  Commission  30  days 
after  it  is  issued.  Whether  to  review  a 
decision  is  a  matter  within  the 
discretion  of  the  Commission.  If  review 
is  taken,  the  Commission  will  issue  a 
final  decision  on  the  application  or 
remand  the  application  to  the 
adjudicative  officer  for  further 
proceedings. 

[i]  Judicial  review.  Judicial  review  of 
final  Commission  decisions  on  awards 
may  be  sought  as  provided  in  5  U.S.C. 
504(c)(2). 

(j)  Payment  of  award.  (l)(i)  An 
applicant  seeking  payment  of  an  award 
shall  submit  to  the  comptroller  or  other 
disbursing  officer  of  the  paying  agency  a 
copy  of  the  Commission's  final  decision 
granting  the  award,  accompanied  by  a 
certification  that  the  applicant  will  not 
seek  review  of  the  decision  in  the  United 
States  courts. 

(ii)  The  agency  will  pay  the  amount 
awarded  to  the  applicant  within  60  days. 

(2)  Where  the  Federal  Maritime 
Commission  is  the  paying  agency,  the 
application  for  payment  of  award  shall 
be  submitted  to: 

Office  of  Budget  and  Financial 
Management,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  87-8380  Filed  4-14-87;  8:45  am] 
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46  CFR  Parts  502  and  503 

(Docket  No.  87-8] 

Filing  of  Comments  Pertaining  to 
Agency  Meetings 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  is  proposing  amendments 
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to  its  Rules  of  Administrative  Practice 
and  Procedure  and  its  Sunshine  Act 
provisions,  which  would  establish  a 
cutoff  date  for  fding  of  comments, 
information,  etc.  on  matters  scheduled 
for  consideration  at  an  agency  meeting. 
DATE:  Comments  due  on  or  before  May 
5, 1987. 

ADDRESS:  Send  comments  (original  and 
fifteen  copies]  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission.  1100  L  Street.  NW.. 
Washington,  DC  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  Polking,  Secretary.  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Washington,  DC  20573,  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  Public 
announcement  of  agency  meetings  is 
made  by  the  Secretary,  Federal 
Maritime  Commission,  pursuant  to 
§  503.82  of  Title  46  CFR.  The 
announcement,  which  normally  is  made 
no  later  than  one  week  prior  to  the 
scheduled  meeting  date,  includes  certain 
information,  as  more  particularly  set 
forth  in  §  503.82(d),  and  includes  the 
subject  matter  of  the  meeting.  Often, 
such  announcement  prompts  last  minute 
filings  by  outside  interested  persons 
regarding  items  scheduled  for 
Commission  consideration.  Usually, 
these  filings  address  matters  for  which  a 
specific  filing  deadline  was  not 
previously  established,  but  on  occasion 
have  also  occurred  on  matters  which 
were  subject  to  a  since  past  deadline. 
These  filings  are  sometimes  made  in  an 
attempt  to  update  information 
previously  furnished.  Other  times  they 
appear  to  be  an  attempt  to  get  in  the 
"last  word."  In  some  cases  filings  have 
been  received  by  the  Office  of  the 
Secretary  as  late  as  the  morning  of  the 
scheduled  Commission  meeting. 

The  late  filing  of  comments  creates 
two  difficulties.  First,  they  may  not 
allow  the  Commission  sufficient  time  to 
properly  review  the  additional 
information  prior  to  its  consideration  of 
the  item  at  the  Commission  meeting. 
Second,  filings  may  also  unfairly 
preclude  any  opportunity  for  response 
by  another  interested  party  where  one 
may  be  warranted.  The  proposed  rule 
would  generally  prohibit  late  filings  and 
thereby  provide  for  a  more  orderly  and 
thorough  consideration  of  information 
pertaining  to  a  particular  matter  before 
the  Commission. 

For  the  above  reasons,  the 
Commission  proposes  to  amend  §  503.82 
of  Title  46  CFR  by  inserting  a  provision 
which  would  establish  the  date  of  the 
public  announcement  of  the  agency 
meeting  as  the  cutoff  date  for  receipt  of 
comments  on  a  particular  item  to  be 


discussed  at  that  meeting.  Section  502.2 
(Subpart  A — General  Information) 
would  also  be  amended  to  provide  an 
appropriate  cross-reference  to  the 
amendment  in  §  503.82.  The  Commission 
is  also  taking  this  opportunity  to  clarify 
the  language  and  structure  of  S  502.2.  No 
substantive  amendment,  other  than  the 
provision  subject  to  this  proposed 
rulemaking,  has  been  made  to  S  502.2. 

It  is  also  recognized  that  there  may  be 
instances  where  a  late  filed  comment  or 
information  is  crucial  to  a  reasoned 
consideration  of  a  particular  agenda 
item.  Therefore,  the  proposed  rule 
provides  that  the  Commission  may,  in 
its  discretion  accept,  for  exceptional 
circumstances  shown,  a  fiUng  submitted 
subsequent  to  the  announcement  of  the 
scheduling  of  the  agency  meeting.  The 
Commission  intends,  however,  that  the 
granting  of  such  permission  would  be 
the  clear  exception  and  not  the  norm. 

The  Commission  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
as  defined  in  Executive  Order  12291, 
dated  February  17, 1981,  because  it  will 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographical  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act 
5  U.S.C.  605(b).  diat  this  rule,  if  adopted. 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  or  small 
governmental  organizations. 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3520,  does  not  apply  to  this 
Notice  of  Proposed  Rulemaking  because 
the  proposed  amendments  to  Parts  502 
and  503  of  Title  46,  Code  of  Federal 
Regulations,  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  or  change  the  collection  of 
information  from  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget. 

List  of  Subjects  in  46  CFR  Parts  502,  503 

Administrative  practice  and 
procedure.  Sunshine  Act. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  section  17  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1716(a),  Parts  502 
and  503  of  Title  46,  Code  of  Federal 


Regulations,  are  proposed  to  be 
amended  as  follows: 

Part  502— (Amended] 

1.  The  authority  citation  for  Part  502 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553,  559: 18  U.S.C. 
207;  sees,  la  20,  22,  27  and  43  of  the  Shipping 
Act,  1916  (46  U.S.C.  app.  817.  820.  821,  826, 
841a);  sees.  6,  8,  9, 10, 11. 12. 14. 15, 16  and  17 
of  the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1705, 1707-1711, 1713-716);  sec.  204(b)  of  the 
Merchant  Marine  Act,  1936  (46  U.S.C.  app. 
1114(b));  and  E.0. 11222  of  May  8. 1965  (30  FR 
6469). 

2.  Section  502.2  is  amended  by  adding 
a  new  paragraph  (d)  and  clarifying  the 
language  in  this  section.  The  section  is 
revised  to  read  as  follows: 

§  502.2    Filing  of  documents;  hours; 
mailing  address. 

(a)  For  purposes  of  filing  of  documents 
with  the  Commission,  the  hours  of  the 
Commission  are  from  8:30  a.m.  to  5:00 
p.m.,  Monday  to  Friday,  inclusive. 

(b)  Except  for  exhibits  filed  pursuant 
to  §  502.118(b)(4).  all  documents 
required  to  be  filed  in,  and 
correspondence  relating  to  proceedings 
governed  by  this  part  should  be 
addressed  to  "Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573-0001." 

(c)  Documents  relating  to  any  matter 
pending  before  the  Commissioners  for 
decision  or  to  any  matter  likely  to  come 
before  the  Commissioners  for  decision, 
whether  or  not  relating  to  proceedings 
governed  by  this  part,  shall  similarly  be 
filed  with  the  Secretary,  Federal 
Maritime  Commission.  Such  documents 
should  not  be  filed  with  or  separately 
submitted  to  the  offices  of  individual 
Commissioners.  Distribution  to 
Commissioners  and  other  agency 
personnel  is  handled  by  the  Office  of  the 
Secretary,  to  ensure  that  persons  in 
decision-making  and  advisory  positions 
receive  in  a  uniform  and  impersonal 
manner  identical  copies  of  submissions, 
and  to  avoid  the  possibiHty  of  ex  parte 
communications  within  the  meaning  of 

§  502.11(b).  These  considerations  apply 
to  informal  and  oral  communications  as 
well,  such  as  requests  for  expedited 
consideration. 

(d)  No  filings  relating  to  matters 
scheduled  for  a  Commission  meeting 
will  be  accepted  by  the  Secretary  if 
submitted  subsequent  to  public 
announcement  of  the  particular  meeting, 
except  that  the  Commission,  on  its  own 
initiative,  or  pursuant  to  a  written 
request,  may  in  its  discretion,  permit  a 
departure  from  this  limitation  for 
exceptional  circumstances.  (See  section 
503.82(e)  of  Uiis  chapter.)  [Rule  2 1] 
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3.  The  authority  citation  for  Part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552.  552a.  552b.  553;  E.O. 
12356.  47  FR  14874. 15557,  3  CFR 1982  Comp.. 
p.  167. 

4.  Section  503.82  is  amended  by 
adding  a  new  pciragraph  (e)  to  read  as 
follows: 

§  503.S2    Public  announcefnent  of  agency 
meeting. 

***** 

(e)  No  comments  or  further 
information  relating  to  a  particular  item 
scheduled  for  an  agency  meeting  will  be 
accepted  by  the  Secretary  for 
consideration  subsequent  to  public 
announcement  of  such  meeting;  except 
that  the  Commission,  on  its  own 
initiative,  or  pursuant  to  a  written 
request,  may  in  its  discretion,  permit  a 
departure  from  this  limitation  for 
exceptional  circumstances. 
***** 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 

|FR  Doc.  87-8381  Filed  4-14-87;  8:45am] 
BILLING  CODE  S730-01-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-76,  flM-56a6] 

Radio  Broadcasting  Services;  Sedona 
and  Flagstaff,  AZ 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  American 
Aircasting  Corp.,  licenses  of  Station 
KQST(FM)  (Channel  261A),  Sedona,  AZ. 
seei<ing  the  substitution  of  Class  C 
Channel  275  for  Channel  261A  and 
modification  of  its  license  accordingly. 
Also,  at  petitioner's  request,  we  propose 
to  substitute  Channel  261 C2  for  275C2  at 
Flagstaff.  AZ  to  accommodate  the 
requested  upgrade  of  Station 
KQST(FM). 

DATES:  Comments  must  be  filed  on  or 
before  May  28, 1987,  and  reply 
comments  on  or  before  }ime  12, 1987. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  A. 
Borsari,  Esq.  and  David  A.  La  Furia, 


Esq.,  John  A.  Borsari  and  Associates, 
900  17th  St,  NW,  9th  Fir.,  Washington, 
DC  20036. 
FOR  FURTHER  IWrOWMATlOW  CONTACT. 

Nancy  V.  Jayner,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-76,  adopted  March  27, 1987,  and 
released  April  8, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
210OM  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Bractley  P.  Holmes, 

Chiaf.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  87-8411  Filed  4-14-87;  8.45  am) 

BILLWG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-61;  RM-4970] 

Radio  Broadcasting  Services;  Valley 
Springs,  CA 

AGSNCV:  Federal  Communications 

Commission. 

action:  Proposed  rule;  dismissal  of 

proposal. 

SUMMARY:  This  document  dismisses  a 
petition  filed  by  Eric  R.  Hilding  to  allot 
Channel  259A  to  Valley  Springs,  CA,  as 
that  community's  first  local  FM  service, 
for  petitioner's  failure  to  provide  a 
technical  showing,  as  requested, 
regarding  an  available  site  for  the 


provision  of  city  grade  service.  With  this 
action,  this  proceeding  is  terminated. 
address:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPlfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-61, 
adopted  February  27, 1987,  and  released 
April  8. 1987.  "Hie  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  SHbjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Marl(  N.  Cipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-8412  Filed  4-14-87;  8:45  am] 
BILLING  CODE  <712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-77,  RM-S213] 

Radio  Broadcasting  Services;  Baldwin, 
FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Radio  Representatives,  Inc. 
requesting  that  Channel  227A  be 
allocated  to  Baldwin,  Florida,  as  a  first 
local  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  Jnne  1, 1987,  and  reply  comments 
on  or  before  June  16, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Norwood  J. 
Patterson,  Radio  Engineering  Company, 
P.O.  Box  420,  Santa  Ynez,  California 
(934601)  (Engineering  Consultant). 
FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau 

(202)  634-6530. 

SUPPLBMCMTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
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Proposed  Rule  Making.  MM  Docket  No. 
87-77.  adopted  February  23, 1987.  and 
released  April  8, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Mass  Media 
Bureau. 

[FR  Doc.  87-8413  Filed  4-14-87;  8:45  am] 

BIUJNG  COOC  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-81,  RM-5538,  RM-S610, 
RM-5658] 

Radio  Broadcasting  Services;  Los 
Ranches  de  Albuquerque,  Los  Alamos 
and  Corrales,  NM 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  mutually  exclusive 
petitions  by  Dorothy  D.  Davis  to  allocate 
Channel  294A  to  Los  Ranches  de 
Albuquerque,  NM,  as  the  community's 
first  local  FM  service  and  by  Los 
Alamos  FM  Broadcasters  to  substitute 
Class  C  or  Cl  Channel  294  for  Channel 
296A  at  Los  Alamos  and  to  modify  its 
permit  for  Station  KBOM  to  specify  the 
higher  powered  channel.  The 
Commission  also  proposes  to  allocate 
Channel  236A  to  Corrales,  New  Mexico, 
in  lieu  of  Channel  294A,  as  requested  by 
LV  Broadcasting  Associates.  In 


accordance  with  §  l,420(g)  of  the  Rules, 
no  additional  expressions  of  interest  in 
use  of  Channel  294  at  Los  Alamos  will 
be  accepted.  Channel  294A  can  be 
allocated  to  Los  Ranches  de 
Albuquerque,  with  a  site  restriction  of 
5.2  kilometers  (3.2  miles)  northeast  to 
avoid  a  short-spacing  to  Station  KLQS. 
Channel  296A,  Armijo,  New  Mexico. 
Channel  294  can  be  allocated  to  Los 
Alamos,  NM,  with  a  site  restriction  of 
25.2  kilometers  (15.7  miles)  north  to 
protect  KBOM's  desired  Lobato  Mesa 
site.  Channel  236A  can  be  allocated  to 
Corrales  without  a  site  restriction. 
DATES:  Comments  must  be  filed  on  or 
before  June  1, 1987,  and  reply  comments 
on  or  before,  June  16, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  as  follows:  Ms.  Dorothy  D. 
Davis,  1217  Valencia  Drive,  NE, 
Albuquerque,  NM  87110  (Petitioner  for 
Los  Ranches  de  Albuquerque);  David 
Tillotson,  Esq.,  Arent,  Fox.  Kintner, 
Plotkin  &  Kahn.  1050  Connecticut 
Avenue.  NW..  Washington,  DC  20036 
(Counsel  to  petitioner  for  Los  Alamos); 
and  Ashton  R.  Hardy,  James  J.  Popham, 
and  Gregory  H.  Guillot,  Hardy  & 
Popham,  700  Camp  Street,  New  Orleans, 
Louisiana  70130  (Counsel)  to  LV 
Broadcasting  Associates). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPlfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-81,  adopted  March  13, 1987,  and 
released  April  8, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purcahsed  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037.  Provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  this  proceeding.  Members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1231  for  rules 
governing  permissible  ex  parte  contact. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  87-8414  Filed  4-14-87;  8:45  am] 

BILUNG  CODE  8712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-79.  RM-5642] 

Radio  Broadcasting  Services;  Block 
Island,  Rl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Kolleen 
Dodge  to  allocate  Channel  240A  to  Block 
Island,  Rhode  Island,  as  the 
community's  second  local  FM  service. 
Channel  240A  can  be  allocated  to  Block 
Island  in  compHance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction. 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1987,  and  reply  comments 
on  or  before  June  16, 1987. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Brian  Dodge,  President, 
Harvest  Broadcasting  Services,  Box 
105FM,  Hinsdale,  NH  03451  (Consultant 
to  petitionee). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPlfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
87-79.  adopted  Feb.  27, 1987,  and 
released  April  8, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
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Rule  MaKing  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-8416  Filed  4-14-87;  8:45  am] 

BILUNO  COOC  6712-01-11 

47  CFR  Part  73 

[MM  Docket  No.  B7-80,  flM-SSSS] 

Radio  Broadcasting  Services; 
Kingstree,  SO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMAITY:  This  document  proposes  to 
substitute  Channel  255C2  for  Channel 
252A  at  Kingstree,  SC,  at  the  request  of 
Davidson  Communications.  Inc.  At  its 
request,  the  Conunission  proposes  to 
modify  its  hcense  for  Station  WWKT- 
FM  to  specify  the  higher  powered 
channel.  Channel  255C2  can  be 
allocated  with  a  site  restriction  of  5.4 
kilometers  (3.3  miles]  southwest 
contingent  upon  Station  WZFX,  Channel 
256  at  Whiteville.  NC.  being  licensed  at 
its  construction  permit  site  with  the 
specified  Class  Cl  facilities.  The  petition 
of  Ocean  Communications  to  substitute 
Channel  252C2  for  Channel  249A  at 
Georgetown.  SC.  and  modify  its  license 
for  Station  WOMB,  which  is  contingent 
upon  the  outcome  of  this  proceeding, 
will  be  the  subject  of  a  separate  Notice 
of  Proposed  Rule  Making. 
DATES:  Comments  must  be  filed  on  or 
before  June  1. 1987,  and  reply  comments 
on  or  before  June  16. 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  on  consultant 
as  follows:  Davidson  Communications. 
Inc..  Radio  StaUon  WWKT-FM.  PJD. 


Box  1125,  iCingstree.  SC  29556 

(Pebtioner]. 

FOR  IVRTMER  INFORMATION  OOWTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202]  634-653a 

SUPVlEMEWTAflY  MFOnMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Propesed  Rule  Making,  MM  Docket  No. 
87-80.  adopted  February  27, 1987,  and 
released  April  8, 1987.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piMXjhased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  tnne  a  Notice  of  Proposed 
Rule  Making  ie  issued  until  the  matter  is 
no  longer  subject  to  Commission 
conaBderation  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  i7  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.41S  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Mark  N.  Lipp. 

C/i/sf.  Allocations  Branch,  Policy  and  Rules 
Division,  Maas  Media  Bureau. 
[FR  Doc.  87-8417  Filed  4-14-87;  8:45  am] 

BILLIMG  COOC  STIt-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  86-287,  RM-5553] 

Radio  Broadcasting  Services;  Ulysses, 
PA 

AGSNCy:  Federal  Communications 

Coorniission. 

ACnOM:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Donna  M. 
Veaetz  to  allocate  Channel  268A  to 
Ulysses,  Pa.,  as  the  community's  first 
local  service.  Petitioner  is  requested  to 
furnish  additional  data  showing  that 


Ulysses  is  a  "community"  for  allotment 
purposes.  Oiannel  2e8A  can  be 
allocated  to  Ulysses  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements,  without  the 
imposition  of  a  site  restriction.  Canadian 
concurrence  is  required  since  Ulysses  is 
located  within  the  border  area. 
DATES:  Comments  must  be  filed  on  or 
before  June  1, 1987,  and  reply  comments 
on  or  before  June  16. 1987. 
address:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Donna  M.  Venetz.  512 
O'Connor  Place.  Scranton.  Pennsylvania 
18505  (Petitioner]. 
F0«  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202]  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making,  MM 
Docket  No.  86-287,  adopted  March  6. 
1987,  and  released  April  8. 1987.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Coraanission's 
copy  contractors,  International 
TranscripUon  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
ths  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideiation  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

list  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Coramisison. 
Mark  N.  lipp. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  67-8415  Filed  4-14-87;  a-45  am] 
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This  Section  of  tha  FEDERAL  REGISTER 
contains  documents  ottMr  than  nias  or 
proposed  rui«s  that  are  appiicaUe  to  th« 
public.  Notices  of  hsanngs  and 
investigations,  comiDitlae  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agerxry  statennents  of 
organization  and  functiorw  are  examptes 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGmCULTURE 

Forms  Under  R«v<«w  by  Office  of 
Management  and  Budget 

April  10. 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  Hst  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  f2)  title  of  the  information 
collection:  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  reponses:  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Qearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  hsted 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

Orobanche  ramosa  Mail  Survey 

PPQ112 

Annually 

Farms;  200  responses;  100  hours;  not 

applicable  under  3504(h) 
Thomas  Flanigan  (301)  436-8295 

Rsiostatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

Part  1421 — General  Regulations 

Governing  Price  Support  for  the  1978 

and  Subsequent  Crops 
CCC-156,  614,  638,  665,  666,  686-Honey. 

678-2,  679,  681,  681-1,  685.  686.  687-1. 

699,  KC-350,  UCC-1.  UCC-3 
On  occasion 
Farms;  699,801  responses;  174,950  hours; 

not  applicable  under  3504(h) 
Lynda  Flament  (202)  447-4229 

•  Forest  Service 
Northeastern  Ownership  Study 
On  occasion 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Non- 
profit institutionr  Small  businesses  or 
organizations;  1.033  reponses;  490 
hours:  not  applicable  under  3504(h) 

Thomas  W.  Birch  (215)  461-3037 

Lairy  K.  Roberson, 

Acting  Departmental  Clearance  Officer. 

(FR  Doc.  87-8451  Filed  4-14-«7;  8:45  am] 

BtUJNOCOOC  9410-OMI 


Office  of  Internationa!  Cooperation 
and  Development;  Meeting 

Notice  is  hereby  given  that  the  USDA 
Agribusiness  Promotion  Council, 
advisory  committee  to  the  Secretary  of 
Agriculture  on  matters  pertaining  to  the 
Caribbean  Basin,  will  meet  from  1:30 
p.m.  to  4:00  p.m.  on  Thursday,  April  30. 
1987  and  from  8:30  ajn.  to  3:30  p.m.  on 
Friday,  May  1, 1987.  The  meeting  will 
commence  in  Room  104-A, 
Administration  Building.  U.S. 
Department  of  Agriculture  for 
welcoming  remarks  and  a  plenary 
session  to  discuss  issues  of  concern  of 
the  entire  Council.  The  agenda  for  the 
opening  plenary  session  includes: 
Briefing  on  last  year's  activities, 
guidelines  on  members'  involvement  in 
proiects.  restructuring  the  committees, 
and  other  Council  business. 

The  meeting  will  resume  at  8:30  a.m. 
on  Friday,  May  1,  with  individual 


sessions  according  to  functional 
committees:  'Transportation  and 
Infrastructure"  will  meet  in  Room  5219 
South  Building;  "Production,  Processing, 
and  Marketing"  will  meet  in  Room  1333 
South  Building;  "Agribusiness 
Investment /Trade  Project  Facilitation" 
will  meet  in  Room  3056  South  Building; 
"Government  Policies /Business 
Climate"  will  meet  in  Room  3100  South 
Building.  The  agenda  for  these  sessions 
will  include:  (1)  Review  of  last  year's 
activities,  where  appropriate;  (2) 
Presentations  on  topics  pertaining  to 
function  of  the  committee;  and  (3) 
Development  of  recommendations  for 
next  year's  activities.  The  Council  will 
reconvene  in  a  closing  plenary  session 
in  Room  104-A  Administration  Building 
at  1:45  p.m.  Co-chairmen  Mr.  M.  D. 
McVay  and  Under  Secretary  Daniel  G. 
Amstutz  will  preside.  The  committees 
will  report  their  recommendations  for 
the  approval  of  the  entire  Council.  The 
approved  recommendations  will  be 
presented  by  the  Co-Chairmen  to 
Secretary  Richard  E.  Lyng. 

The  meeting  will  be  open  to  the  public 
and  is  contingent  upon  the  timely 
reestablishment  of  the  Council. 

Comments  may  be  submitted  to  Dr. 
Joan  S.  Wallace,  Administrator  of  the 
Office  of  International  Cooperation  and 
Development,  up  to  noon  on  April  27, 
1987.  Further  information  may  be 
obtained  by  calling  Private  Sector 
Relations  Division,  Office  of 
International  Cooperation  and 
Development,  (202)  653-7873. 
Joan  S.  WaUac«, 

Administrator,  Office  of  International 
Cooperation  and  Development. 
[FR.  Doc.  87-8449  Filed  4-14-87;  8:46  am) 
BnxiNOcooE  u^9-o^-m 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  353] 

Approval  for  Expansion  of  Foreign* 
Trade  Zone  No.  22,  Kankalcee  County, 
IL,  Ad]acent  to  tt>e  Chicago  Customs 
Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 


Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order 

Whereas,  the  Illinois  International 
Port  District,  formerly  the  Chicago 
Regional  Port  District,  Grantee  of 
Foreign-Trade  Zone  No.  22,  Chicago,  has 
applied  to  the  Board  for  authority  to 
expand  its  general-purpose  zone  to 
include  two  sites  in  Manteno  Township, 
Kankakee  County,  Illinois,  adjacent  to 
the  Chicago  Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  May  15, 1986,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  June  6, 
1986  (Docket  No.  17-86,  51  PR  20684); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Chicago  area;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  the 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  plan  in  accordance  with 
the  application  filed  May  15, 1986.  The 
grant  does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington,  DC,  this  9th  day  of 
April  1987. 
Paul  Freedenberg, 

Assistant  Secretary  of  Commerce  for  Trade 
Administration,  Chairman.  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 
Attest: 

John  ).  Da  Ponte,  Jr., 
Executive  Secretary. 
(FR  Doc.  87-8458  Filed  4-14-67;  8:45  am] 
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(Order  No.  354] 

Resolution  and  Order  Approving  the 
Application  of  the  City  of  Flint,  for  a 
Foreign-Trade  Zone  and  Subzone  In 
Michigan 

Proceeding  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 


RESOLUTION  AND  ORDER 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders:  After 
consideration  of  the  application  of  the 
City  of  Flint,  Michigan,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board) 
on  May  15, 1985,  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign- 
trade  zone  in  Flint,  Michigan,  and  a 
special-purpose  subzone  for  the  General 
Motors  Corporation's  automobile 
manufacturing  plant  in  Flint,  within  the 
Saginaw/Bay  City/Flint  Customs  port  of 
entry,  the  Board,  finding  that  the 
reqidrements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that  the 
profmsal  is  in  the  public  interest, 
approves  the  application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  §  400.815  of  the 
Board's  regulations,  as  are  necessary  to 
carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary 
of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Foreign-Trade  Zones  Board  Washington, 
DC. 

Grapt  to  Establish,  Operate,  and 
Ma fp tain  a  Foreign-Trade  Zone  and 
Subzone  in  Flint,  MI 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 


Whereas,  the  City  of  Flint,  Michigan 
(the  Grantee),  has  made  application 
(filed  May  15, 1985,  Docket  No.  11-85,  50 
FR  21638)  in  due  and  proper  form  to  the 
Board,  requesting  the  establishment, 
operation,  and  maintenance  of  a  foreign- 
trade  zone  in  Flint,  Michigan,  including 
a  manufacturing  operation  for  Cirtek 
Corporation,  and  a  special-purpose 
subzone  for  the  General  Motors 
Corporation  automobile  manufacturing 
plant  in  Flint,  within  the  Saginaw/Bay 
City/Flint  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  140 
and  Subzone  No.  140A  at  the  locations 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application  in 
Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
and  subzone  shall  be  commenced  by  the 
Grantee  within  a  reasonable  time  from 
the  date  of  issuance  of  the  grant,  and 
prior  thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  Slate, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  and  subzone  sites 
in  the  performance  of  their  official 
duties.    I 

The  grant  does  not  include  authority 
for  manufacturing  operations  other  than 
the  two  mentioned  in  the  application, 
and  the  Grantee  shall  notify  the  Board 
for  approval  prior  to  the  commencement 
of  any  other  manufacturing  or  assembly 
operations  within  the  zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  maintenance  of 
said  zone  and  subzone,  and  in  no  event 
shall  the  United  States  be  liable 
therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
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District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  OfTicer 
at  Washington,  DC,  this  3rd  day  of  April 
1987,  pursuant  to  order  of  the  Board. 
Foreign-Trade  Zones  Board. 
Malcolm  Baldrige, 
Chairman  and  Executive  Officer. 
Altestr 

John  J.  Da  Poote.  )r.. 
Executive  Secretary.  ' 

(FR  Doc.  87-8480  Filed  4-14-87;  8M6  amj 
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[Order  No.  355] 

RMoiution  and  Order  Approving  the 
Application  of  the  County  of  Monroe, 
for  a  Foreign-Trade  Zone  in  New  Yoric 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC. 

Resolutiaa  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order. 

The  Board,  hiving  considered  the 
matter,  hereby  orders:  After 
consideration  of  the  application  of  the 
County  of  Monroe.  New  York,  filed  with 
the  Foreign-Trade  Zones  Board  (the 
Board)  on  January  4, 1984  (Docket  1-84) 
and  amended  on  September  12, 1986 
(Docket  30-86),  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign- 
trade  zone  in  Monroe  County,  New 
York,  within  the  Rochester  Customs  port 
of  entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest, 
approves  the  application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  %  400.815  of  the 
Board's  regulations,  as  are  necessary  to 
carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 


Secretary.  Fumier,  me  grantee  snaii 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary 
of  Commerce,  as  Chairman  and 
Executive  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Foreign-Trade  Zones  Board, 
Washington.  DC 

Grant  to  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  in 

Monroe  County,  NY 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  ad)acent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  County  of  Monroe.  New 
York  (the  Grantee),  has  made 
application  (filed  January  4. 1984. 
Docket  No.  1-84,  49  FR  1261,  and 
amended  on  September  12, 1986.  Docket 
No.  30-86.  51  FR  34478)  in  due  and 
proper  form  to  the  Board,  requesting  the 
establishment,  operation  and 
maintenance  of  a  foreign-trade  zone  in 
Monroe  County,  New  York,  within  the 
Rochester  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
infested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  141  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 


necessar>  permits  trom  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  of 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations  within  the  zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  thereof. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC,  this  2nd  day  of  April 
1987,  pursuant  to  Order  of  the  Board. 

Foreign-Trade  Zones  Board. 

Malcolm  BaklrigB. 

Chairman  and  Executive  Officer. 

Attest: 

John  J.  Da  Ponte,  Jr.. 

Executive  Secretary. 

(FR  Doc.  87-8459  Filed  4-14-67;  8:45  amj 
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International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Baptist  Hospital 
Inc.,  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  2023a  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
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P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

Docket  No.:  86-081.  Applicant:  Baptist 
Hospital  Inc..  2000  Church  Street. 
Nashville.  TN  37236.  Instrument: 
Lithotripter.  Manufacturer:  Domier 
Medical  Systems  Inc.,  West  Germany. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  treating  kidney 
stone  disease.  Application  Received  by 
Commissioner  of  Customs:  December  13, 
1985. 

Docket  No.:  86-292.Applicant: 
Wuesthoff  Memorial  Hospital,  110 
Longwood  Avenue,  Rockledge,  FL  32955. 
Instrument:  Lithotripter.  Manufacturer: 
Dornier  Medizintechnik  GmbH,  West 
Germany.  Intended  Use:  The  instrument 
is  intended  to  be  used  for  studies  of 
kidney  stones,  the  kidney  and 
surrounding  muscle  tissue,  gall  bladder 
stones,  the  gall  bladder  and  surrounding 
tissue.  Investigations  will  be  conducted 
to  expand  knowledge  of  Shockwave 
technology,  particularly  in  its  ability  to 
reduce  the  morbidity  and  mortality  that 
is  experienced  via  open  surgery  to  the 
urinary  tract  as  well  as  the  biliary  tree. 
In  addition,  the  instrument  will  be  used 
to  provide  hands-on  instruction  in  and 
application  of  the  lithotripter. 
Application  Received  by  Commissioner 
of  Customs:  July  24, 1986. 

Docket  No.:  86-297R.  Applicant: 
Northwestern  University,  Department  of 
Biochemistry,  Molecular  Biology  and 
Cell  Biology,  2153  Sheridan  Road, 
Evanston,  IL  60201.  Instrument;  Circular 
Dichroism  Spectropolarimeter,  Model 
1-600.  Manufacturer:  )asco.  Japan. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register:  August  21, 1986. 

Docket  No.:  87-039R.  Applicant: 
Colorado  State  University,  Fort  Collins, 
CO  80523.  Instrument:  Stopped-Flow 
UV-VIS  Spectrophotometer,  Model  SF- 
41S/SU-^0A.  Manufacturer:  Hi-Tech 
Scientific  Ltd.,  United  Kingdom.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register: 
December  11, 1986. 

Docket  No.:  87-136.  Applicant:  Rhode 
Island  Hospital,  593  Eddy  Street, 
Providence,  RI  02902.  Instrument: 
Electron  Microscope,  Model  CM  10/PC 
with  Accessories.  Manufacturer:  N.V. 
Philips,  The  Netherlands.  Intended  Use: 
The  instrument  is  intended  to  be  used 
for  studies  of  basement  membrane  of 
capillaries  in  the  renal  glomerulus. 
Investigations  will  be  conducted  to 
assess  the  effect  of  a  modulator  of  the 
immune  system  on  the  thickness, 
filtration  characteristics  and  charge 
characteristics  of  the  glomerular 
basement  membrane  in  normal  and  in 
diseased  (autoimmune]  mice. 


Application  Received  by  Commissioner 
of  Customs:  March  20, 1987. 

Docket  No.:  87-137.  Applicant: 
Wellesley  College,  Wellesley,  MA  02181. 
Instrument:  Electron  Microscope,  Model 
CM  10/PC  with  Accessories. 
Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  educational 
purposes  in  a  number  of  courses  which 
will  provide  hands-on  experience  for 
research  students.  In  addition,  the 
instrument  will  be  used  for  the  following 
research  objectives: 

(1]  Continued  studies  of  the  results  of 
chronic  continuous  treatment  of  adult 
rats  with  the  beta-adrenergic  blocking 
agent  propranolol. 

(2)  The  morphological  localization  of 
enzymes  in  cyanobacterial  cells, 

(3)  Further  experimentation  of  isolated 
cyanobacterial  plasmids, 

(4)  Fine  structural  analysis  of  the  cell 
envelppe  of  a  mutant  strain  of 
cyandbacteria. 

(5)  Analysis  on  intact  chloroplasts  and 
chloroplast  subfractions  in  an  effort  to 
identify  significant  protein-protein 
cross-linking  reagents, 

(6)  Investigate  the  sequence  of  events 
involved  in  the  early  stages  of  nodule 
development  usng  specific  Rhizobium 
mutants, 

(7)  Studies  designed  to  develop 
methods  for  use  in  the  vertebrate  retina, 
to  map  potential  interactions  between 
two  neurotransmitter  systems  at  the 
ultrastructural  level, 

(8)  Visualization  of  the 
heteroduplexes  between  cDNA  coding 
for  interluekin-l  (IL-1)  beta  and  the 
corresponding  genomic  sequence  to 
demonstrate  the  intron-exon 
organization  determined  by  DNA 
sequencing, 

(9)  Determination  of  the  cellular  sites 
of  IL-1  beta  protein  processing  and 
transport  by  immunogold  localization. 

Application  Received  by  Commissioner 
of  Customs:  March  20, 1987. 

Docket  No.:  87-138.  Applicant: 
Medical  College  of  Wisconsin. 
Department  of  Pathology,  8700  West 
Wisconsin  Avenue,  Milwaukee,  WI 
53226.  Instrument:  Electron  Microscope, 
Model  EM  10/ CA.  Manufacturer:  Carl 
Zeiss  Inc..  West  Germany.  Intended  Use: 
The  instrument  is  intended  to  be  used  to 
conduct  the  following  collaborative 
studies: 

(1)  Retrospective  study  of  focal 
glomerulosclerosis  and  hyalinosis. 

(2)  Ultrastructural  and 
immunocytochemical  studies  of  pituitary 
tumors, 

(3)  Intrinsic  nerves  and  regulation  of 
smaB  bowel  motility  and 


(4)  Studies  of  crystal  deposition 
disease. 

Application  Received  by  Commissioner 
of  Customs:  March  25, 1987. 

Docket  No.:  87-139.  Applicant: 
University  of  Illinois  at  Chicago, 
Department  of  Biological  Sciences, 
Taylor  &  Halsted  Streets.  Chicago  IL 
60680.  Instrument:  Electron  Microscope. 
Model  JEM-1200  EX/SEG/DP. 
Manufacturer:  JEOL  Ltd.,  japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  examine  a 
variety  of  cells  and  cell  extracts  which 
include  epidermal  cells  of  amphibians, 
unicellular  algae  and  protozoa  and 
cockroach  neurons.  The  objectives 
pursued  during  the  course  of  these 
investigations  include: 

(1)  Following  the  pathways  taken  by 
proteins  destined  for  different  regions  of 
the  cell. 

(2)  Identifying  similarities  and 
differences  in  related  mouse  species  at 
the  DNA  level. 

(3)  Relating  the  distribution  of 
contractile-like  proteins  with  specific 
cell  compartments  in  protozoa. 

(4)  Resolving  the  tissue  distribution 
and  timing  of  keratin  synthesis  during 
amphibian  skin  development. 

The  instrument  will  be  used  primarily  as 
a  research  and  teaching  instrument  for 
graduate  students,  postdoctoral  fellows, 
faculty  and  staff.  Application  Received 
by  Commissioner  of  Customs:  March  25. 
1987. 

Docket  No.:  87-140.  Applicant:  Rutgers 
University,  Procurement  and 
Contracting,  P.O.  Box  1089,  Piscataway. 
NJ  08854.  Instrument:  Magnetic  Field- 
sensor  Coil  Eye  Movement  Monitoring 
Instrument.  Model  3000.  Manufacturer: 
Skalar  Instrumenten  B.V..  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  study  human 
eye  movement  in  order  to  investigate  (1) 
the  visual  cognitive  and  motor  factors 
that  determine  oculomotor  patterns,  and 
(2)  the  effect  of  oculomotor  patterns  on 
performance  of  visual  tasks.  Application 
Received  by  Commissioner  of  Customs: 
March  25, 1987. 

Docket  No.:  87-141.  Applicant:  Los 
Angeles  County-Olive  View  Medical 
Center,  7533  Van  Nuys  Boulevard.  Van 
Nuys,  CA  91405.  Instrument:  Electron 
Microscope,  Model  EM  109  with 
Accessories.  Manufacturer:  Carl  Zeiss, 
West  Germany.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
studies  of  specimens  obtained  by  fine 
needle  aspiration  or  by  surgery  by 
colloidal  gold  linked  antibody  method  to 
identify  the  virus  within  lymphoid 
tissue.  Fallowing  identification  of  the 
virus  within  the  tissue  and  its 
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localization,  studies  can  be  done  to 
relate  the  virus  with  its  various  serologic 
concentrations  so  that  clinical 
application  of  this  knowledge  can  be 
applied.  Another  research  purpose  will 
include  a  program  directed  to  develop 
procedures  to  make  ultrastructural 
studies  of  aspirate  rapidly  and 
economically  available.  In  addition,  the 
instrument  will  be  used  in  the 
educational  program  at  the  Medical 
Center.  Application  Received  by 
Commissioner  of  Customs:  March  25, 
1987. 

Docket  No.:  87-143.  Applicant: 
Indiana  University  Medical  Center, 
Department  of  Pathology.  926,  W. 
Michigan  Street,  Indianapolis,  IN  46223. 
Instrument:  Electron  Microscope,  Model 
CM  lO/PC  with  Accessories. 
Manufacturer:  N.V.  Philips,  The 
Netheriands.  Intended  Use:  The 
instrument  will  be  used  to  study  a 
variety  of  biological  tissue  samples. 
Experimental  research  concerning  the 
following  will  be  conducted: 

(1)  The  effects  of  various  drugs  on  the 
morphology  of  Pneumocystis  carinii. 

(2)  Transendothelial  migration  of 
leukemic  cells. 

(3)  Basal  lamina  ultrastructure  in 
various  disease  states. 

(4)  The  relationships  between  the 
microflora  and  epithelium  of  the 
intestines. 

(5)  The  retrospective  studies  into  the 
morphology  of  numerous  diseases. 
The  instrument  will  also  be  used  to 
teach  residents  how  to  use  the  electron 
microscope  to  obtain  information 
pertaining  to  various  preneoplastic  and 
neoplastic  disease  entities.  Application 
Received  by  Commissioner  of  Customs: 
March  26, 1987. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  87-8462  Filed  4-4-87:  8:45  am] 

BILUNG  CODE  3S10-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Tennessee  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 


DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  No.:  87-126.  Applicant: 
University  of  Tennessee,  Department  of 
Chemistry,  575  Buehler  Hall,  Knoxville, 
TN  37996-1600.  Instrument:  Quadrupole 
Update  for  Mass  Spectrometer, 
Manufacturer:  VG  Analytical 
Instruments  Ltd.,  United  Kingdom. 
Intended  Use:  The  instnmient  is  an 
accessory  to  an  existing  mass 
spectrometer  which  will  be  used  to 
determine  the  structure  of  ions  that  have 
been  analyzed  as  to  exact  mass  by  the 
mass  spectrometer.  The  accessory  will 
also  be  used  for  structural  analysis  of 
each  component  of  complex  mixtures  in 
support  of  most  of  the  research 
described  in  the  application  for  the  mass 
spectrometer.  In  addition,  the  accessory 
will  be  used  for  educational  purposes  in 
various  chemistry  courses.  Application 
Received  by  Commissioner  of  Customs: 
March  12, 1987. 

Docket  No.:  87-128.  Applicant: 
Northwestern  University  Medical 
School,  Cell  Biology  and  Anatomy 
Department,  303  E.  Chicago  Avenue, 
Chicago.  IL  60611.  Instrument:  Electron 
Microscope.  Model  IEM-1200EX. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  the  study  of  the 
ultrastructure  of  white  blood  cells,  cells 
derived  from  blood  vessels,  tumor  cells 
and  kidney  tissues.  Most  specimens 
studied  will  be  of  biological  origin,  some 
from  experimental  animals,  some  from 
normal  humans  and  some  from  patients 
with  pathological  disorders.  In  addition, 
the  instrument  will  be  used  on  a  one-to- 
one  basis  in  the  training  of  medical  and 
graduate  students  and  residents  and 
fellows.  Application  Received  By 
Commissioner  of  Customs:  March  12, 
1987. 

Docket  No.:  87-129.  Applicant:  Duke 
University.  Eye  Center.  Box  3802-200. 
Durham.  NC  27710.  Instrument:  Electron 
Microscope.  Model  JEM-1200EX. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  the  study  of  the  ultrastructure 
of  normal  and  diseased  ocular  tissue 
from  experimental  animals  and  patients 
with  eye  diseases.  In  addition,  the 
instrument  will  be  used  on  a  one-to-one 
basis  in  the  training  of  medical  and 
graduate  students  and  ophthalmology 
residents  and  fellows.  Application 
Received  by  Commissioner  of  Customs: 
March  12. 1987. 

Docket  No.:  87-130.  Applicant:  Purdue 
University.  West  Lafayette.  IN  47907. 
Instrument:  FTI  Spectrophotometer. 
Model  DA3.26.  Manufacturer:  Bomem 


Inc..  Canada.  Intended  Use:  The 
instrument  is  intended  to  be  used  for  a 
wide  range  of  studies  of  the  optical 
properties  of  semiconductors  including 
the  following: 

(1)  Energy  levels  of  shallow  donor  and 
acceptor  impurities  in  silicon, 
germanium  and  a  novel  new  class  of 
materials  commonly  called  diluted 
magnetic  semiconductors, 

(2)  Linewidths  of  these  levels. 

(3)  Excitons  and  internal  transitions  in 
DMS  and  GaAs-AlGaAs  superlattices  in 
the  visible  region  and 

(4)  Ramam  scattering. 

Application  Received  by  Commissioner 
of  Customs:  March  12. 1987. 

Docket  No.:  87-131.  Applicant:  Scripps 
Clinic  and  Research  Foundation.  10666 
N.  Torrey  Pines  Road.  La  JoUa.  CA 
92037.  Instrument:  Electron  Microscope, 
Model  CM  12  with  Accessories. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
electron  crystallographic  studies  of  the 
following  biological  specimens:  gap 
junctions,  nicotinic  acetylcholine 
receptor,  nuclear  pore  complex  and 
actin  and  myosin.  These  studies  are 
important  to  the  understanding  of  many 
fundamental  aspects  of  cell  and  tissue 
function,  e.g.  cell-cell  communication, 
transmission  of  nerve  impulses, 
nucleocytoplasmic  exchange,  muscular 
contraction  and  cell  locomotion.  In 
addition,  the  instrument  will  be  used  to 
provide  training  in  the  use  of  electron 
microscope  as  a  research  instrument. 
Application  Received  by  Commissioner 
of  Customs:  March  12. 1987. 

Docket  No.:  87-132.  Applicant:  North 
Carolina  State  University.  Department 
of  Textile  Chemistry.  Box  8302,  Raleigh. 
NC  27695-8302.  Instrument:  Diameter 
Monitor,  Model  460A/Z.  Manufacturer. 
Zimmer  Ohg.  West  Germany.  Intended 
Use:  Research  involving  the 
investigation  of  the  production  of  high- 
strength  fibers  using  polyethylene 
terephthalale  and  liquid  crystal 
polyester  along  with  high  take  up  speeds 
and  a  new  spinnerette  design. 
Application  Received  by  Commissioner 
of  Customs:  March  16. 1987. 

Docket  No.:  87-133.  Applicant:  U.S. 
Department  of  Energy,  Argonne 
National  Laboratory,  9700  South  Cass 
Avenue.  Argonne,  IL  60439.  Instrument: 
Oscilloscope.  Model  #7250. 
Manufacturer:  Intertecnique.  France. 
Intended  Use:  Measurement  of  fast 
electron  transfer  reactions.  Organic 
molecules  are  synthesized  with  two 
electron-accepting  groups  held  a  fixed 
distance  apart  by  rigid  molecular 
spacers.  Electrons  are  attached  to  the 
molecules  using  pulse  radiolysis.  Rates 
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of  electroa  Iransfef  from  one  group  to 
the  other  are  measured  as  a  function  of 
distance  between  the  reacting  groups, 
energy  differeiices  and  molecular 
structure.  Experiments  will  be 
conducted  to  leam  scientific  principles 
underlying  photosynthesis  and  possible 
man-made  devices  for  capture  and 
storage  of  solar  energy.  Application 
Received  by  Commissioner  of  Customs: 
March  19. 1987. 

Docket  No.:  87-135.  Applicant: 
University  of  Arizona,  Arizona  Research 
Laboratory,  Division  of  Neurobiology, 
603  Gould-Simpson  Science  Building, 
Tucson,  AZ  85721.  Instrument:  Electron 
Microscope.  Model  IEM-1200EX  with 
Accessories.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  for  studies  of  the 
ultrastructure  of  nerve  cells,  muscle 
cells,  and  intercellular  contacts  among 
such  cells.  Specimens  will  be  from 
experimental  animals,  tissue  cultures 
and  other  research  sources.  In  addition, 
the  instrument  will  be  used  to  train 
graduate  students  and  postdoctoral 
fellows  in  ultrastructural  methodology. 
Application  Received  by  Commissioner 
of  Customs:  March  19, 1987. 
Frank  W.  CieeL 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  87-8461  Filed  4-14-87;  9:45aml 

BILUNG  CODE  3S10-0S-M 

(A-489-C02} 

Acetylsalicylic  Acid  from  Turkey: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  VaJue 

action:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

AGENCY:  Notice. 

summary:  We  have  preliminarily 
determined  that  acetylsalicylic  acid 
(aspirinl  from  Turkey  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination, 
and  we  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  for 
each  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  June  23, 
1987. 

EFFECTJVE  DATE:  April  15, 1967. 


FOR  FURTHER  iNFOmiATKMl:  Contact 
Joha  J.  Kenkel  [202-377-3530)  or  John  R. 
Brinkmann  (202-377-3965),  Office  of 
Investigations,  Lfnport  Administration. 
International  Trade  Administration,  U.S. 
DepartmMit  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  2023a 
SUPrLBIENTAirriNFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  aspirin  from  Turkey  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  as  provided  in 
section  733  of  the  Tariff  Act  of  193a  as 
amwded  (19  U.S.C.  1673b)  (the  Act). 
The  margin  of  sales  at  less  than  fair 
value  is  shown  in  the  "Suspension  of 
LiqitidatioD"  section  of  this  notice. 

Case  History 

Oa  October  31, 1986,  we  received  a 
pietition  in  proper  form  filed  by 
Moasanto  Con\pany,  on  beha^  of  the 
U.S.  Industry  producing  aspirin.  In 
compliance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36),  the  petition 
alleged  that  imports  of  the  subject 
merchandise  from  Turkey  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  these  imports  are  causing  material 
injioy,  or  threaten  material  injury,  to  a 
United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
initiated  the  investigation  on  November 
20.  J986  (51  FR  43062.  November  28, 
1986).  and  notified  the  ITC  of  our  action. 

On  December  15, 1986.  the  ITC 
detennined  that  there  is  a  reasonable 
indication  that  imports  of  aspirin  from 
Tuikey  are  materially  injuring  a  U.S. 
industry  (U.S.  ITC  Pub.  No.  1926, 
December  1986). 

On  January  20. 1987.  questionaires 
were  presented  to  Atabay  Kimya  Sanayi 
ve  Ticaret  (Atabay)  and  Proses  Kimya 
Sanayi  ve  Ticaret  (Proses),  exporters 
which  account  for  at  least  60  percent  of 
the  exports  of  the  subject  merchandise 
from  Turkey  to  the  United  States. 

On  March  4, 1987,  we  received  a 
questionaire  response  from  Atabay. 
Prases  did  not  respond.  We  found  that 
Atabay's  questionaire  re^onse  was 
sufficient. 

On  March  13, 1987.  petitioner  alleged 
that  the  home  market  prices  for  aspirin 
were  below  the  cost  of  productioa  We 
compared  petitioner's  data  to  Atabay's 
home  market  prices,  net  of 
transportation  costs.  We  found  that  all 
sales  were  above  the  costs  alleged  by 


the  petitioner.  Therefore,  we  have 
determined  that  this  cost  allegation  is 
insufficient. 

We  verified  Atabay's  response  on 
March  27  through  31, 1987. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  acetylsalicylic  acid 
(aspiring),  containirtg  no  additives,  other 
than  inactive  substances  (such  as 
starch,  lactose,  cellulose,  or  coloring 
material),  and/or  active  substances  in 
concentrations  less  than  that  specified 
for  particular  non-prescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Non-Prescription  Drugs, 
8th  edition,  American  Pharmaceutical 
Association,  and  its  not  in  tablet, 
capsule  or  similar  forms  for  direct 
human  comsumption.  This  product  is 
currently  classified  under  item  410.72  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS). 

Fair  Value  Comparisons 

Because  Atabay  and  Proses 
accounted  for  at  least  sixty  percent  of 
all  exports  of  the  subject  merchandise 
from  "Turkey,  we  limited  our 
investigation  to  them.  To  determine 
whether  sales  of  the  subject 
merchandise  in  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value.  Since  Proses  did 
not  respond,  we  made  comparisons  only 
on  the  sales  of  Atabay  during  the  period 
of  investigation.  May  1  through  October 
31. 1988.  For  Proses  we  used  the  best 
information  available  which  was  the 
information  contained  in  the  petition. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  based  the  United  States  price  on 
purchase  price  because  the  merchandise 
was  sold  to  unrelated  purchasers  prior 
to  the  date  of  importation  in  the  United 
States.  In  this  case  the  merchandise  was 
sold  to  a  trading  company  in  Turkey.  At 
the  time  of  sale  to  the  trading  company, 
Atabay  was  aware  that  the  merchandise 
was  destined  for  shipment  to  the  United 
States.  Atabay  sends  two  invoices  to  the 
trading  company,  the  sum  of  which 
reflects  the  total  price  of  the 
merchandise.  Terms  of  sale  to  the 
trading  company  were  C  &  F  United 
States  port. 

From  the  total  C  &  F  price  we  made 
deductions  for  ocean  frei^t.  brokerage 
and  handling  and  foreign  inland  freight. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act.  we  based  foreign 
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market  value  for  aspirin  on  sales  to 
unrelated  customers  in  the  home  market. 
In  accordance  with  section  773(a)(1)(B) 
of  the  Act,  we  determined  that  there 
were  sufficient  home  market  sales  of 
such  or  similar  merchandise  to  be  used 
as  a  basis  for  determining  foreign 
market  value  for  aspirin. 

We  made  deductions  from  the  home 
market  C  &  F  prices  for  inland  freight. 
The  value  added  tax  was  not  included  in 
the  price  of  the  aspirin  in  either  market, 
therefore,  we  did  not  adjust  for  it.  We 
made  adjustments  to  account  for 
differences  in  the  credit  expenses  for  the 
merchandise  in  each  market  and  for 
bank  charges  incurred  on  sales  to  the 
United  States  in  accordance  with 
section  353.15  of  the  Commerce 
Regulations.  Since  we  could  not  tie  U.S. 
sales  to  any  specific  loans,  we  used  the 
average  compound  interest  rate  on 
short-term  loans  in  Turkish  lira  in  order 
to  calculate  a  credit  cost  in  each  market. 

Normally,  we  use  certified  daily 
exchange  rates  furnished  by  the  Federal 
Reserve  Bank  of  New  York  as  the 
official  exchange  rates,  but  no  certified 
rates  were  available  for  Turkey. 
Therefore,  in  place  of  the  official 
certified  rate,  we  used  the  rates 
published  by  the  International  Monetary 
Fund,  as  the  best  information  available. 

Verification 

As  provided  in  section  776(a)  of  the 
Act,  we  verified  all  information 
provided  by  Atabay  in  making  this 
determination  using  standard 
verification  procedures,  including 
examination  of  relevant  information  on 
selected  sales. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  aspirin  from 
Turkey  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  amount  by  which 
the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeded  the  United 
States  price,  as  shown  in  the  table 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  margins  are  as  follows: 


Munvfacturer/seller/exporier 


Weiiihted-ovemg& 
margin  percentage 


Atabay   Kimya   Sanayi   ve  Ti- 

caret 28.49 

Proses  Kimya  Sanayi  ve  Ticaret ..  38.60 

All  others 33.55 


rrc  NotiHcation 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or  are 
threatening  material  injury  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  our  preliminary 
affirmative  determination  or  45  days 
after  we  make  our  final  affirmative 
determination. 

Public  Comment 

In  accordance  with  section  353.47  of 
our  regulations  (19  CFR  353.47),  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  May  7, 1987.  at  the  U.S.  Department 
of  Commerce,  Room  1851, 14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  bA)99,  at  the  above  address 
within  10  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  April  30, 
1987.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46,  not  less  than  30 
days  before  the  final  determination,  or, 
if  a  hearing  is  held,  within  7  days  after 
the  hearing  transcript  is  available,  at  the 
above  address  in  at  least  10  copies. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))- 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
April  9. 1987. 
[FR  Doc.  87-8457  Filed  4-14-87;  8:45  am] 
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Financial  Assistance  for  Research  and 
Development  Projects  To  Provide 
Information  tor  the  Full  and  Wise  Use 
and  Enhancement  of  Fishery 
Resources  In  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  availability  of 
financial  assistance. 

summary:  For  fiscal  year  1987,  Marine 
Fisheries  Initiative  (MARFIN)  funds  are 
available  to  assist  persons  in  carrying 
out  research  and  development  projects 
which  optimize  the  use  of  a  U.S.  Gulf  of 
Mexico  fishery  involving  the  U.S.  fishing 
industry  (recreational  or  commercial) 
including  but  not  limited  to  harvesting 
methods,  economic  analyses, 
processing,  fish  stock  assessment,  and 
fish  stock  enhancement.  NMFS  issues 
this  notice  describing  the  conditions 
under  which  applications  will  be 
accepted  and  how  NMFS  will  determine 
which  applications  will  be  funded. 

DATE:  Applications  must  arrive  in  the 
NMFS  Office  given  below  by  June  1, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Donald  R.  Ekberg,  Southeast 
Regional  Office.  9450  Koger  Blvd.. 
National  Marine  Fisheries  Service,  St. 
Petersburg,  Florida  33702;  Telephone: 
813-893-3720. 

SUPPlfMENTARY  INFORMATION: 

Classification 

NMFS  reviewed  this  solicitation  in 
accordance  with  Executive  Order  12291 
and  the  Commerce  Department 
guidelines  implementing  that  Order. 
This  solicitation  is  not  "major"  because 
it  is  not  likely  to  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Prior  notice  and  an  opportunity 
for  public  comments  are  not  required  by 
the  Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 
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Information  collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB  clearance  No.  0648- 
0175)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  This  program 
is  subject  to  the  provisions  of  Executive 
Order  12372. 

I.  IntroductioQ 

Section  304(e)  of  the  Magnuson  Act 
(16  U.S.C.  1854(e))  authorizes  the 
Secretary  to  conduct  research  to 
enhance  U.S.  fisheries.  The  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  related  Agencies 
Appropriation  Act  of  1987  (Pub.  L  99- 
591)  makes  funds  available  to  the 
Secretary  of  Commerce  for  fiscal  year 
1987.  This  solicitation  makes  available 
approximately  $2.0  million  for  financial 
assistance  under  the  MARFIN  program 
to  enhance  the  use  of  fishery  resources 
in  the  Gulf  of  Mexico.  There  is  no 
guarantee  that  sufficient  funds  will  be 
available  to  make  awards  for  all 
approved  projects.  U.S.  fisheries  ' 
include  any  fishery  that  is  or  may  be 
engaged  in  by  U.S.  citizens.  The  phrase 
"fishing  industry"  includes  both  the 
commercial  and  recreational  sectors  of 
U.S.  fisheries. 

n.  Funding  Piiorities 

Fisheries  research  and  development 
proposals  should  be  related  to  one  or 
more  of  the  priority  areas  listed  below 
(in  no  rank  order): 

1.  Shrimp.  (1)  Development  of 
improved  gear  efficiency,  on-board 
handling,  grading,  sorting  and 
preservation  methods,  (2)  regulatory 
impact  analyses,  (3)  economic 
evaluation  of  alternative  harvesting, 
handling,  and  processing  systems,  (4) 
production  of  domestic  bait  shrimp  in 
controlled  environments,  and  (5) 
synthesis  of  information  from  available 
literature  relating  shrimp  production  to 
environmental  conditions. 

2.  Menhaden.  (1)  Economic 
enhancement  of  products,  (2)  larval 
survival,  (3)  prey  predator  relationships, 
and  (4)  regulatory  impact  analysis. 

3.  Coastal  Pelagics.  (1)  Improved 
estimates  of  king  and  Spanish  mackerel 
year-class  strengths  and  harvest  levels, 


'  For  purpose*  of  this  notice,  a  fishery  is  defined 
as  one  or  more  slocks  of  fish,  including  tuna,  and 
shellfish  which  are  identified  as  a  unit  based  oo 
geographic  scientiric  technicaL  recreational  and 
economic  characlcrislics.  and  any  and  all  phases  of 
flshing  for  such  slocks.  Examples  of  a  fishery  are 
Gulf  of  Mexico  shrimp,  groundfish.  menhaden,  etc. 


(2)  identification  of  king  and  Spanish 
mackerel  management  units,  (3)  forecast 
king  and  Spanish  mackerel  trends  in 
abundance,  (4)  regulatory  impact 
analyses,  (5)  determination  of 
recreational  fishing  participation,  and 
(6)  fishing  strategies  to  harvest  blue 
runners,  little  tunny,  and  related  species. 

4.  Reef  Fish.  (1)  Competition  between 
commercial  and  recreational  fishermen 
and  methods  to  solve  problems.  (2) 
Florida  gulf  charter  and  party  boat  study 
of  the  structure  and  economics  of  the 
recreational  paying  passenger  vessel 
fleet.  (3)  regulatory  impact  analysis.  (4) 
identification  of  reef  fish  management 
unit$,  and  (5)  improved  estimates  of  reef 
fish  year  class  strengths  and  harvest 
levels. 

5.  Coastal  Herrings.  (1)  Handling  and 
processing  on-board  as  well  as 
shoreside  methods.  (2)  exploratory 
fishing  and  gear  development,  (3) 
economic  analysis  of  harvesting, 
handling,  and  processing  systems,  (4) 
regulatory  impact  analysis,  and  (5) 
predator-prey  relationships — particulary 
recreational  and  conunercial  impacts. 

6.  Ocean  Pelagics.  (1)  Economic 
analysis  of  harvesting,  handling,  and 
processing  systems,  and  (2)  regulatory 
impact  analysis. 

7.  Marine  Mollusks.  (1)  Squid 
harvesting  and  on-board  handling,  and 
(2)  squid  product  preparation. 

8.  Crabs  and  Lobsters.  (1)  Determine 
safe  harvest  potential,  handling  and 
processing  techniques  for  deepwater 
crab,  and  (2)  develop  limited  access 
system  for  stone  crab  fishery. 

9.  Bottomfish.  (1)  Assess  impact 
impact  of  trawl  selectivity  modifications 
on  bottomfish  stocks,  (2)  determine  yield 
potentials,  stock  estimates,  and  life 
history  Gulf  butterfish,  and  (3) 
assessment  of  international  trade 
barriers. 

10.  Marine  Mammals  and  Endangered 
Species.  (1)  Seasonal  distribution  and 
abundance  of  sea  turtles  in  the  Gulf  of 
Mexico 

U.  Estuarine  Fish.  (1)  Stock 
assessment  and  identification 
(occurrence  of  separate  stocks)  of  red 
drum,  (2)  identification  of  safe  levels  of 
midlet  exploitation  and  economic 
assessment  of  the  mullet  fishery 
including  seasonality,  location,  and 
dependence  on  other  species  such  as 
trout  and  drum,  (3)  improve  estimates  of 
year-class  strengths  and  catch  of  red 
and  black  drum,  (4)  enhance  knowledge 
of  red  drum  life  history  including  age 
and  length  and  mortalities,  (5)  fishery 


independent  assessment  of  red  drum,  (6) 
vessel  support  for  fishery  independent 
surveys  of  offshore  stocks  of  red  drum. 
(7)  social  and  economic  analysis  in 
support  of  fisheries  management.  (8) 
regtilatory  impact  analysis,  and  (9) 
determination  of  recreational  fishing 
participation. 

12.  General.  (1)  Develop  population 
models  using  both  commercial  and 
recreational  efforts  plus  other  significant 
factors.  (2)  conduct  social  and  economic 
research  applicable  to  all  Gulf  of  Mexico 
fisheries,  and  (3)  stock  identification 
using  state-of-the  art  techniques. 

III.  Hovw  To  Apply 

A.  Eligible  Applicants 

Applications  for  grants  or  cooperative 
agreements  for  fisheries  development 
projects  may  be  made,  in  accordance 
with  the  procedures  set  forth  in  this 
notice  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States; 

2.  Any  corporation,  partnership,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  Section  2 
of  the  Shipping  Act,  1916  as  amended 
(46  U.S.C  802).» 


»  To  qndify  as  a  citiien  of  the  United  Slates 
within  the  meaning  of  this  statute,  citizens  or 
nationals  of  the  United  States  or  citizens  of  the 
Northern  Manaaa  Island*  (NMI)  must  own  not  leas 
than  75  percent  of  the  interest  in  the  entity  or.  in  the 
case  of  non-profit  entity,  exercise  control  of  the 
entity  that  i*  determined  by  the  Secretary  to  be 
equivalent  to  such  ownership;  and  in  the  case  of  a 
corporation,  the  president  or  other  chief  executive 
officer  and  the  chairman  of  the  board  of  directors 
muef  t>e  cilizens  of  the  United  States,  no  more  of  its 
tjoard  of  directors  than  a  minority  ol  the  number 
necessary  to  constitute  quorum  may  be  non-citizens: 
and  the  corporation  itself  must  be  organized  under 
the  law*  of  the  United  States,  or  of  a  State, 
including  the  District  of  Columbia.  Commonwealth 
of  Puerto  Rico.  American  Samoa,  the  Virgin  Islands 
of  the  United  Stales.  Guam,  the  NMI  or  any  other 
Coaunonwealth.  terrilory,  or  possession  of  the 
United  States.  Seventy-five  percent  of  the  interest  in 
a  corporation  shall  not  be  deemed  to  be  owned  by 
citizens  of  the  NMI.  if:  (i)  The  hlle  to  75  percent  of 
its  stock  i«  not  vested  in  such  citizens  or  nationals 
of  the  United  States  or  citizens  of  the  NMI  free  from 
any  trust  or  fiduciary  obligation  in  favor  of  any 
person  no!  a  citizen  or  national  of  the  United  States 
or  citizens  of  the  NMI;  |ii)  75  percent  of  the  voting 
powef  in  such  corporation  is  not  vested  in  citizens 
or  nationals  of  the  United  States  or  citizens  of  the 
NMI:  (iii)  through  any  contract  or  understanding  it  is 
arranged  that  more  than  25  percent  of  the  voting 
power  in  tuch  corporation  may  be  exerased. 
directly  or  indirectly  in  t>ebalf  of  any  person  who  is 
not  a  citizen  or  nahonal  of  the  Umted  States  or  a 
citizen  of  the  NMI:  or  (iv)  by  any  means 
whatsoever,  control  of  any  interest  in  the 
corporation  is  conferred  upon  or  permitted  to  be 
exercised  by  any  person  who  is  not  a  citizen  or 
national  qf  the  United  States. 

Conllnued 
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B.  Amount  an  Duration  of  Funds 

Under  this  solicitation  for  fiscal  year 
1987  the  NMFS  will  have  an  estimated 
$2.0  million  available  to  fund  fishery 
research  and  development  projects. 
Although  grants  or  cooperative 
agreements  will  generally  be  awarded 
for  a  period  of  1  year,  multi-year 
projects  may  be  approved.  Once 
approved  multi-year  projects  would  not 
compete  for  funding  in  subsequent 
years.  For  multi-year  projects,  funding 
beyond  the  first  year  will  be  contingent 
on  the  availability  of  new  fiscal  year 
program  funds  and  the  extent  to  which 
project  objectives  are  met  during  the 
prior  year.  Publication  of  this 
announcement  does  not  obligate  NMFS 
to  award  any  specific  grant  or  to 
obligate  any  part  or  the  entire  amount  of 
funds  available.  Funding  for  successful 
applications  generally  will  l>e  provided 
by  July  14. 1987. 

C.  Cost-Sharing  Requirements 

Cost  sharing  is  not  required  for  the 
MARFIN  project.  However,  cost  sharing 
is  encouraged,  and  in  case  of  a  tie  in 
considering  proposals  for  funding,  cost- 
sharing  may  affect  the  final  decision. 

D.  Format 

Applications  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  include  copies 
of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Project  applications  should 
give  a  clear  presentation  of  the  proposed 
work,  the  methods  for  carrying  out  the 
project,  its  relevance  to  enhancing  the 
use  of  Gulf  of  Mexico  fishery  resources 
and  cost  estimates  as  they  relate  to 
specific  aspects  of  the  project.  Budgets 
will  include  a  detailed  breakdown  by 
line  item  with  appropriate  justification. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  the  NMFS  as 
to  the  relative  merits  of  the  project 
described  in  the  application. 
Applications  must  be  submitted  in  the 
following  format: 


No  individual  or  organization  that  ii  in  arrears  on 
any  outstanding  debt  to  the  U.S.  Department  of 
Commerce  will  be  coniidered  for  funding.  Any  first 
time  applicant  for  Federal  grant  funds  is  subject  to  a 
preaward  accounting  survey  prior  to  execution  of 
the  award.  The  NMFS  encourages  women  and 
minority  individuals  and  groups  to  submit 
applications.  NOAA  employees  including  full,  part- 
time,  and  intermittent  personnel,  (or  their  immediate 
families)  and  NOAA  offices  or  centers  are  Dot 
eligible  to  submit  an  application  under  this 
solicitation,  or  aid  in  the  preparation  of  an 
application,  except  to  provide  necessary 
information  or  guidance  about  the  fisheries 
Jevelopment  and  utitizalioo  program  and  the 
prioritie*  and  procedures  Included  in  this 
solicitation. 


1.  Cover  Sheet.  An  apphcant  must  use 
OMB  Standard  Form  424  as  the  cover 
sheet  for  each  project  within  an 
application.  Apphcants  may  obtain 
copies  of  the  form  from  the  NMFS 
Regional  Office,  or  Department  of 
Commerce's  Central  Administrative 
Support  Center  (CASC);  addresses  are 
set  forth  at  Section  E.,  Application 
Submission. 

2.  Project  Sumamry.  Each  project 
within  the  appHcation  must  contain  a 
summary  of  not  more  than  one  page 
which  provides  the  following 
information: 

a.  Project  title. 

b.  Project  status:  (new  or  continuing). 

c.  Project  duration:  (beginning  and 
ending  dates). 

d.  Name,  address,  and  telephone 
number  of  applicant. 

e.  Principal  Inve8tigator(s). 

f.  Project  objective. 

g.  Summary  of  work  to  be  performed. 
For  continuing  projects  the  applicant 

is  to  briefly  describe  progress  to  date  in 
addition  to  work  proposed  with  the 
additional  funds. 

h.  Total  Federal  funds  requested.  (For 
multi-year  projects,  identify  each  year's 
requested  funding  amount  plus  total 
amount  with  percentage  of  project 
costs). 

i.  Project  costs  to  be  provided  from 
non-Federal  Government  sources  (for 
multi-year  projects,  identify  each  year's 
requested  funding  amount  plus  total 
amount  with  percentage  of  project 
costs). 

j.  Total  project  costs. 

3.  Project  Description.  Each  project 
within  the  application  must  be 
completely  and  accurately  described. 
Each  project  description  may  be  up  to 
fifteen  pages  in  length.  The  NMFS  will 
make  all  portions  of  the  project 
description  available  to  the  public  and 
members  of  the  fishing  industry  for 
review  and  comment;  therefore.  NMFS 
will  not  guarantee  the  confidentiality  of 
any  information  submitted  as  part  of 
any  project  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 

Each  project  must  be  described  as 
follows: 

a.  Identification  of  Problem(s).  For 
new  projects  describe  how  existing 
conditions  prevent  the  full  use  of  Gulf  of 
Mexico  fishery  resources.  In  this 
description,  identify  (1)  the  fisheries 
involved.  (2)  the  specific  problem(s)  that 
the  fishing  industry  has  encountered.  (3) 
the  sectors  of  the  fishing  industry  that 
are  affected,  and  (4)  how  the  problem(s) 
prevent  the  fishing  industry  from  using 
the  fishery  resotirces. 


b.  Project  Goals  and  Objectives.  State 
what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
eliminate  or  reduce  the  problem(s) 
described  above.  For  multi-year 
projects,  describe  the  ultimate  objective 
of  the  project  and  how  the  individual 
tasks  contribute  to  reaching  the 
objective.  Describe  the  time  frame  in 
which  tasks  would  be  conducted. 

c.  Need  for  Government  Financial 
Assistance.  Explain  why  members  of  the 
fishing  industry  cannot  fund  all  the 
proposed  work.  List  all  other  sources  of 
funding  which  are  or  have  been  sought 
for  the  project. 

d.  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant.  Describe  the 
level  of  participation  required  in  the 
project(s)  by  NOAA  or  other 
Government  and  non-Government 
entities. 

e.  Federal,  State,  and  Local 
Government  Activities.  List  any  existing 
Federal,  State,  or  Local  government 
programs  or  activities,  including  State 
Coastal  Zone  Management  Plans,  Sea 
Grant,  SEAMAP.  88-309.  and 
Cooperative  Statistics  this  project  would 
affect  and  describe  the  relationship 
between  the  project  and  these  plans  or 
activities.  List  names  and  addresses  of 
persons  providing  this  information. 

f.  Project  Outline.  Describe  the  work 
to  be  performed  during  the  project 
starting  with  the  first  month's  work  and 
continuing  to  the  last  month.  Identify 
specific  milestones  that  can  be  used  to 
track  project  progress.  For  multi-year 
projects,  major  project  tasks  and 
milestones  must  be  identified.  If  the 
work  described  in  this  section  does  not 
contain  sufficient  detail  to  allow  for 
proper  technical  evaluation,  the  NMFS 
will  not  consider  the  applications  for 
funding  and  will  return  it  to  the 
applicant. 

g.  Project  Management.  Describe  how 
the  project  will  be  organized  and 
managed.  List  all  persons,  directly 
employed  by  the  applicant,  who  will  be 
involved  in  the  project,  their 
qualifications,  and  their  level  of 
involvement  in  the  project.  If  any  tasks 
will  be  conducted  through  subcontracts, 
procurement  standards  contained  as 
Attachment  0  to  OMB  Circular  A-102  for 
state  and  local  Governments  and  Indian 
Tribes  and  Attachment  0  to  OMB 
Circular  A-110  for  institutions  of  higher 
education,  hospitals,  and  other 
Nonprofit  Organizations  are  to  be 
followed.  Attention  of  applicants  is 
directed  specifically  to  those 
requirement  which  must  be  approved  by 
the  Grants  Officer. 
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h.  Monitoring  of  Project  Performance. 
Identify  who  will  participate  in 
monitoring  the  project. 

i.  Project  Impacts.  Describe  the  impact 
of  the  project  in  terms  of  anticipated 
increased  landings,  production,  sales, 
exports,  product  quality,  safety,  or  any 
other  measurable  factors.  Describe  the 
specific  products  or  services  that  will  be 
produced  by  this  project.  Describe  how 
these  products  or  services  will  be  made 
available  to  the  Tishing  industry. 

j.  Evaluation  of  Project  Impacts.  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments. 
Describe  the  methodology  or  procedures 
to  be  followed  to  determine,  as 
appropriate,  technical  or  economic 
feasibility,  to  evaluate  consumer 
acceptability,  or  to  quantify  the  impact 
of  the  project  in  promoting  increased 
landings,  production,  sales  exports, 
product  quality,  safety,  or  other 
measurable  factors. 

k.  Project  Costs.  Itemized  costs  for  the 
following  must  be  provided:  (1) 
personnel  salaries  by  position  title,  (2) 
total  personnel  benefits,  (3)  consultant 
and  contract  services,  (4)  travel,  (5) 
space  costs  and  rentals,  and  (6)  other 
costs.  A  standard  budget  form  is 
available  from  the  offices  listed  in 
Section  E.  A  separate  budget  must  be 
submitted  for  each  project  within  an 
application.  For  multi-year  projects, 
funds  will  be  provided  as  specified  tasks 
are  completed.  Therefore,  applicants 
submitting  multi-year  projects  must 
identify  costs  in  the  initial  submission 
for  each  year  of  the  project.  Ordinarily, 
funds  will  not  be  granted  for  the 
purchase  of  capital  equipment.  NMFS 
will  not  consider  fees  or  profits  as 
allowable  costs  for  grantees.  To  support 
its  budget  the  applicant  must  describe 
briefly  the  basis  for  estimating  the  value 
of  any  matching  funds  derived  from  in 
kind  contributions. 

4.  Project  Consolidation.  Applicants 
may  submit  two  or  more  related  projects 
under  one  proposal  but  must  identify 
project  costs  including  administrative 
costs,  separately  for  each  individual 
project. 

5.  Supporting  Documentation.  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount  of 
information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 
The  applicant  should  present  any 
information  which  would  emphasize  the 
value  of  the  project  in  terms  of  the 
signiHcance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  to  fisheries 
use  may  be  underestimated.  The 


absence  of  adequate  supporting 
documentation  may  cause  reviewers  to 
question  assertions  made  in  describing 
the  project  and  may  result  in  a  lower 
ranking  of  the  project.  Reviewers  will 
not  necessarily  examine  all  material 
provided  as  supporting  documentation 
except  where  sufficient  detail  is  lacking 
in  the  project  description  to  properly 
evaluate  the  project.  Therefore, 
information  presented  in  this  section 
should  be  clearly  referenced  in  the 
project  description,  where  appropriate. 

E.  Application  Submission  and  Deadline 

1.  Deadline.  The  NMFS  will  accept 
applications  for  funding  under  this 
program  between  April  15, 1987  and 
June  1, 1987.  An  application  will  be 
accepted  if  the  application  is  received 
by  the  office  listed  below  on  or  before 
June  1, 1987  (6  pm  EST). 

2.  &jbmission  of  Applications  to  the 
NMFS.  Applications  are  not  to  be  bound 
in  any  manner.  Any  application  not  fully 
disclosing  ail  information  called  for 
hereiB,  will  be  returned  to  the  applicant. 
Applijcants  must  submit  one  signed 
original  and  two  (2)  copies  of  the 
complete  application  to  the  address  set 
forth  below:  Regional  Director,  Attn:  D. 
Ekberg,  National  Marine  Fisheries 
Service,  Duval  Bldg..  9450.  Koger  Blvd., 
St.  Petersburg,  Florida  33702.  Telephone 
No.:  (813)  893-3142. 

Questions  of  an  administrative  nature 
should  be  referred  to:  NOAA  RAS/ 
CC31,  Attn:  Jean  West,  Central 
Administration  Support  Center.  Federal 
Bldg.,  Room  1758,  601  East  12th  Street. 
Kansas  City,  Missouri  64106,  Telephone 
No.:  (iB16)  374-7267. 

Review  Process  and  Criteria 

A.  Evaluation  and  Ranking  of  Proposed 
Projects 

For  applications  meeting  the 
requirements  of  this  solicitation,  NMFS 
will  evaluate  the  project(s)  contained  in 
the  application  in  consultation  with  the 
MAMFIN  Board,  representatives  from 
other  Federal  Government  agencies  with 
programs  affecting  the  U.S.  fishing 
industry,  members  of  the  fishing 
industry,  public  and  private  research 
and  development  organizations,  and 
other  fisheries  interests,  as  necessary. 
NMPB  will  make  project  descriptions 
available  for  review  as  follows: 

1.  Public  review  and  comment. 
Applications  may  be  inspected  at  the 

National  Marine  Fisheries  Service 
Regional  Office  in  St.  Petersburg,  FL 
from  June  1, 1987  to  June  8, 1987. 

2.  Consultation  with  members  of  the 
MARFIN  Board.  Applications  will  be 
reviewd  by  the  MARFIN  Board,  which  is 
made  up  of  members  from  NMPS.  Sea 


Grant  Advisory  Program,  commercial 
industry,  recreational  industry.  Gulf 
Fishery  Management  Council,  Gulf  and 
South  Atlantic  Fisheries  Development 
Foundation,  Inc.,  Gulf  States  (FL.  AL. 
MS.  LA,  TX),  and  the  Gulf  States  Marine 
Fisheries  Commission. 

3.  Consultation  with  members  of  the 
fishing  industry.  The  NMFS  shall,  at  its 
discretion,  request  comments  from 
members  of  the  fishing  industry  who 
have  knowledge  in  the  subject  matter  of 
a  project  or  who  would  be  affected  by  a 
project. 

4.  Consultation  with  Government 
agencies.  Applications  will  be  reviewd 
in  consultation  with  the  NMFS 
Southeast  Research  Center  and 
Utilization  Laboratories,  CASC  Grants 
Officer  and,  as  appropriate.  Department 
of  Commerce  and  other  federal 
agencies.  The  Regional  Fishery 
Management  Councils  may  be  asked  to 
review  projects  and  advise  of  any  real 
or  potential  conflicts  with  Councill 
activities. 

The  NMFS  will  conduct  a  technical 
evaluation  of  each  project.  If  an 
application  contains  two  or  more 
projects,  the  NMFS  will  evaluate  the 
projects  separately.  All  comments 
submitted  to  the  NMFS  will  be  taken 
into  consideration  in  the  technical 
evaluation  of  projects.  The  NMFS  will 
provide  point  scores  on  proposals  based 
on  the  following  evaluation  criteria: 

rv.  Evaluation  Criteria 

a.  Adequacy  of  research/ 
development/demonstration  for 
enhancing  Gulf  of  Mexico  marine 
fisheries  resources  possibilities  of 
securing  productive  results  (30  points). 

b.  Soundness  of  design/technical 
approach  for  enhancing  the  use  of  Gulf 
of  Mexico  marine  fisheries  resources  (25 
points). 

c.  Organization  and  management  of 
the  project,  including  qualifications  and 
previous  related  experience  of  the 
applicant's  management  team  and  other 
project  personnel  involved  (20  points). 

d.  Effectiveness  of  proposed  methods 
for  monitoring  and  evaluating  the 
project  (15  points). 

e.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (10  points). 

After  the  technical  evaluation,  the 
MARFIN  Board  will  rank  the  projects 
filed,  considering  the  significance  of  the 
problem  addressed  in  the  project  along 
with  the  technical  evaluation  and  need 
for  funding.  This  evaluation  and  ranking 
will  enable  NMFS  to  determine  the 
appropriate  level  of  funding  for  each 
project. 
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B.  Funding  Awards 

After  projects  have  been  evaluated, 
the  MARFIN  Board  will  develop 
recommendations  for  project  funding. 
They  will  submit  the  recommendations 
to  the  MARFIN  Program  Coordinator  in 
the  NMFS  Southeast  Regional  Office  for 
review  who  will  determine  the  number 
of  projects  to  be  funded  based  on  the 
recommendations  provided,  and  the 
amount  of  funds  available  for  the 
program.  The  exact  amount  of  funds 
awarded  to  each  project  will  be 
determined  in  preaward  negotiations 
between  the  applicant  and  NOAA/ 
NMFS  Program  and  grants  management 
representatives.  The  Department  of 
Commerce  (DOC)  will  review  all 
recommended  projects  and  funding 
before  final  authority  is  given  to  proceed 
on  the  project.  The  funding  instrument 
will  be  determined  by  CASC  Grants 
Officer.  Projects  may  not  be  initiated 
until  a  notice  of  award  document  is 
received  from  the  Grants  Officer. 

V.  Administrative  Requirements 

A.  Obligations  of  the  Applicant 

An  Applicant  must — 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  If  a  project  is  awarded,  manage  the 
day-to-day  operations  of  the  project,  be 
responsible  for  the  performance  of  all 
acitivities  for  which  funds  are  awarded, 
and  be  responsible  for  the  satisfaction 
of  all  administrative  and  managerial 
conditions  imposed  by  the  award. 

4.  If  a  project  is  awarded,  keep 
records  sufficient  to  document  any  costs 
incurred  under  the  award,  and  allow 
access  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  of  the  United  States,  or 
their  authorized  representative.  NMFS 
may  provide  a  proportionate  share  of 
funds  as  part  of  the  fmancial  award  to 
pay  for  an  audit. 

5.  If  a  project  is  awarded,  submit 
quarterly  project  status  reports  on  the 
use  of  funds  and  progress  of  the  project 
to  NMFS  within  thirty  days  after  the  end 
of  each  calendar  quarter  to  the 
individual  specified  as  the  program 
officer  in  the  funding  agreement.  The 
content  of  these  reports  will  include,  at 

a  minimum: 

a.  a  summary  of  work  conducted 
which  includes  a  description  of  specific 
accomplishments  and  milestones 
achieved.  NNiFS  will  provide  a  summary 
format  to  standardize  tracking  of 


milestone  achievements  and  budget 
plans: 

b.  the  degree  to  which  goals  or 
objectives  were  achieved  as  originally 
projected; 

c.  where  necessary,  the  reasons  why 
goals  or  objectives  are  not  being  met; 
and 

d.  Any  proposed  changes  in  plans  or 
redirection  of  resources  or  activities  and 
the  reason  therefor. 

6.  If  a  project  is  funded,  submit  an 
original  and  2  copies  of  a  final  report 
within  90  days  after  completion  of  each 
project  The  report  must  describe  the 
project  and  include  an  evaluation  of  the 
work  performed  and  the  results  and 
benefits  of  the  work  in  sufficient  detail 
to  enable  NMFS  to  assess  the  success  of 
the  completed  project.  Results  must  be 
described  in  relation  to  the  project 
objectives  of  resolving  specific 
impediments  and  be  quantified  to  the 
extent  possible.  Potential  uses  of  project 
results  in  private  industry  should  be 
specified.  Any  conditions  or 
requirements  necessary  to  make 
productive  use  of  project  results  should 
be  identified. 

7.  If  a  project  is  funded  by  grant  or 
cooperative  agreement,  comply  with 
Office  of  Management  and  Budget 
(OMB)  Circulars,  and  Department  of 
Commerce,  and  NOAA  policies. 
Circulars  will  be  provided  to  all 
awardees. 

8.  Submit  two  copies  of  all 
publications  or  reports  printed  with 
grant  funds  to  the  Grants  Officer.  Aiiy 
publication  printed  with  Grant  funds 
must  identify  NOAA  as  the  funding 
source  and  must  identify  the  grant 
award  number. 

B.  Obligations  of  the  National  Marine 
Fisheries  Service 

The  NMFS  will— 

1.  Provide  all  forms  and  explanatory 
information  necessary  for  the  proper 
submission  of  applications  for  fisheries 
development  and  utilization  projects; 

2.  Provide  advice,  through  the  NMFS 
Southeast  Regional  Office  to  inform 
applicants  of  NMFS  fisheries 
development  policies  and  goals. 

3.  Monitor  all  projects  after  award  to 
ascertain  their  effectiveness  in 
achieving  project  objectives  and  in 
producing  measurable  results.  Actual 
accomplishments  of  a  project  will  be 
compared  with  stated  objectives. 

C.  CASC  Grants  Officer  Responsibility 

The  CASC  Grants  Officer  is 
responsible  for  the  administrative 
processing  of  NOAA  federal  assistance 
awards.  Questions  from  the  recipient  of 
an  administrative  nature  will  be  referred 
to  the  Grants  Office.  The  official  grant 


file  will  be  maintained  by  the  Gra.nts 
Officer  who  will  ensure  that  OMB,  EXX], 
and  NOAA  policies  are  met. 

D.  Legal  Requirements 

The  applicant  will  be  required  to 
satisfy  the  requirements  of  applicable 
local.  State  and  Federal  Laws. 

This  program  is  not  included  in  the 
Catalogue  of  Federal  Domestic 
Assistance. 

Authority:  16  USC  1854. 
Dated:  April  10. 1987. 
lames  E.  Douglas,  |r. 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service 

[FR  Doc  87-6337  Filed  4-14-87;  8:45  am) 

BILUNQ  CODE  3610-2X-M 

Marine  Mammals;  Application  for 
Permit:  National  Marine  Rsheries 
Service,  Southwest  Fisheries  Center, 
(P77#27) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  National  Marine 
Fisheries  Service,  Southwest  Fisheries 
Center,  P.O.  Box  271,  La  Jolla,  California 
92038. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Summary  of  Activity:  75  harbor 
seals  [Phoca  vitulina)  will  be  captured, 
tagged,  marked  and  released  over  a  3- 
year  period. 

4.  Location  of  Activity:  Coastal  waters 
off  San  Miguel  and  Santa  Rosa  Islands. 

5.  Period  of  Activity:  3  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
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Office  01  Krotected  bpecies  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Rm.  805.  Washington,  DC; 
and 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Dated:  April  B,  1987. 
Nancy  Foster, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation;  National  Marine 
Fisheries  Service. 
[PR  Doc.  87-8338  Filed  4-14-87;  8:45  am] 

BILUNG  COOC  3S10-22-M 

Marine  Mammals;  Application  for 
Permit:  Dr.  Kenneth  S.  Norris,  Dr. 
Randall  S.  Wells,  Mr.  Jan  S.  Ostman, 
and  Dr.  William  T.  Doyle  (P20H) 

Notice  is  hereby  given  that  the 
Applications  have  applied  in  due  form 
for  a  Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicants: 

Dr.  Kenneth  S.  Norris.  Dr.  Randall  S. 
Wells,  Mr.  Jan  S.  Ostman,  and  Dr. 
William  T.  Doyle. 

University  of  California,  Institute  of 
Marine  Sciences,  Long  Marine 
Laboratory,  100  Shaffer  Road,  Santa 
Cruz,  California  95060. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Spinner  dolphins  [Stenella 
longirostris)  unspecified  number. 

4.  Type  of  Take:  Potential  harassment 
during  a  3-year  behavioral  study 
involving  observations  from  a  surface 
vessel  operating  inside  Kure  Atoll.  The 
taking  of  dead  dolphins  found  floating  or 
beached  for  examination,  measurement 
and  specimen  materials. 

5.  LDcation  of  Activity:  Hawaii.  Kure 
Atoll. 

6.  Period  of  Activity:  3  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 


would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicants  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Rm.  805,  Washington,  DC; 
and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

April  8, 1987. 

Nancy  Foster, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

[FR  Doc.  87-8339  Filed  4-14-87;  8:45  am] 

BILUMG  COO€  3S10-22-M 

National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
Ucsnse;  G.D.  Searle  &  Co. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  G.D. 
Searle  &  Company,  having  a  place  of 
business  in  Skokie,  IL,  an  exclusive  right 
in  the  United  States  to  manufacture,  use. 
and  sell  products  embodied  in  the 
inventions  entitled  "Opioids — Total 
Synthesis,"  U.S.  Patents  4,368,326, 
4,410,700,  4,521,601,  4,556.712  and 
4,613,668.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

laquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 


Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 
Douglas  |.  Campion, 

Office  of  Federal  Patent  Licensing,  U.S. 
Department  of  Commerce,  National  Technical 
Information  Service. 
[FR  Doc.  87-8400  Filed  4-14-87;  8:45  am] 

BILLmO  COOC  3S10-04-M 

Intent  to  Grant  Exclusive  Patent 
License;  Roberts  Laboratories 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Roberts 
Laboratories  having  a  place  of  business 
in  Eatontown,  N],  an  exclusive  right  in 
the  United  States  to  manufacture,  use, 
and  sell  products  embodied  in  the 
invention  entitled  "New 
Chemotherapeutic  Analogs"  U.S.  Patent 
Application  Serial  Number  6-896,282. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  Hcense  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423.  Springfield, 
VA  2215a. 
Douglas  ).  Campion. 
Office  of  Federal  Patent  Licensing,  U.S. 
Department  of  Commerce,  National  Technical 
Information  Service. 
[FR  Doc.  B7-8399  Filed  4-14-87;  8:45  am] 

BILUNO  COOC  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Limits  for  Certain  Cotton,  Wool 
and  Man-Made  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  the  Federal  Republic 
of  Brazil,  Effective  April  1, 1987 

Correction 

April  10, 1987. 

The  second  paragraph  in  the  letter  to 
the  Commission  of  Customs  published 
on  March  26, 1987  (52  FR  9684),  should 
be  corrected  to  read  as  follows: 
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In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  manufactured  in  Brazil,  which 
have  been  exported  to  the  United  States 
during  the  period  v^rhich  began  on  April  1, 
1986  and  extends  through  March  31, 1987, 
shall,  to  the  extent  of  any  unfilled  balances, 
be  charged  against  the  restraint  limits 
established  for  that  period.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  limits  set  forth  in  this 
letter. 

Donald  R.  Foote, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  87-8454  Filed  4-14-87;  8:45  am) 

BILUNG  CODE  3510-DR-M 


Announcing  Import  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Japan 

April  10,  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  15. 
1987.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington.  DC.  {202]  377-4212.  For 
information  on  the  quota  status  of  these 
limits,  please  refer  to  the  Quota  Status 
Reports  which  are  posted  on  the  bulletin 
boards  of  each  Customs  port.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Texile  Agreement  of 
February  6. 1987  between  the 
Governments  of  the  United  States  and 
Japan,  establishes,  among  other  things,  a 
group  limit  for  categories  330-354.  359, 
431-448,  459,  630-654  and  659  (Group  I), 
and  within  that,  specific  Umits  for 
Categories  331/631,  333,  334,  335,  337, 
338,  339,  340.  341/641,  342/642.  347/348. 
350.  410.  435.  442.  444.  448.  634.  644,  645/ 
646.  648.  65&-C  (coveralls,  etc.)  and  659-1 
(infant  sets). 

Also,  among  other  things,  there  is  a 
group  limit  for  Categories  300-320,  360- 
369,  400-429.  464-469.  600pt..  603-605. 
610-627  and  665-670  (Group  II).  and 
within  Group  II  a  subgroup  for 
Categories  310-320.  and  within  the 
subgroup  on  Categories  310-320,  specific 
limits  on  sheeting  in  categories  313/ 
320pt.,  on  poplin  and  broadcloth  in 
categories  314/320pt.,  on  printcloth  in 


categories  315/320pt.,  on  twills  and 
sateens  in  categories  317/320pt..  with  a 
sublimit  on  sateens  in  category  317pt.. 
and  individual  limits  for  Category  611 
and  Category  612pt.  (lightweight 
polyester  filament  fabric).  There  is  also 
a  limit  for  categories  600-602.  excluding 
600pt.  above,  as  a  group.  All  of  these 
limits  are  for  goods  produced  or 
manufactured  in  Japan  and  exported 
during  the  period  which  began  on 
January  1. 1987  and  extends  through 
December  31. 1987. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  the  foregoing  categories  in 
excess  of  the  designated  limits. 

Overshipments  of  1986  limits  received 
through  December  1986  are  as  follows; 
Category  314/320pt..  2,824,959  square 
yards;  Category  337,  3,679  dozen: 
Category  442,  201  dozen;  Category  444, 
2,359  dozen:  Category  611.  7,408,436 
square  yards.  The  category  and  group 
overshipments  are  being  deducted  from 
the  appropriate  limits  for  1987. 
Additional  adjustments  will  be  made  as 
the  data  become  available. 

Under  the  agreement  flexibilities  are 
available  to  various  limits  which,  when 
applied,  would  raise  those  limits, 
thereby  decreasing  the  overshipments  to 
be  charged  by  the  same  amounts.  Upon 
receipt  of  a  written  request  from  the 
Government  of  Japan  for  flexibilities 
available  under  the  agreement,  the  1986 
limits  will  be  appropriately  adjusted, 
which  will  decrease  the  1986 
overshipments  to  be  charged  by  the 
same  amount. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  29924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  June 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Donald  R.  Foote. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

April  10. 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  )uly  31, 1986; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
February  6, 1987  between  the  Governments  of 
the  United  States  and  Japan;  and  in 
accordance  with  the  provisions  of  Executive 
O'der  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
April  15. 1987,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  )apan  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1987  and  extends  through 
December  31, 1987,  in  excess  of  the  following 
restraint  limits:' 


Category 

12-mo  restraint  limit 

group  1: 

330-354, 

1 32,926.540      square      yards 

359,  431- 

equivalent 

448,  459, 

630-654. 

659 

331/631 

2,224,714  doz.  pairs 

333 

15,450  doz. 

334 

26,007  doz. 

335 

175,100  doz. 

337 

84,746  doz. 

338 

692,431  doz. 

339  

1 .326,000  doz. 

340 

102,989  doz. 

343/641 

510,000  doz. 

342/642 

335.000  doz. 

347/348 

1,545,000  doz. 

350 

20,806  doz. 

435 

26.823  doz. 

442 

19,554  doz. 

444 

15,331  doz. 

448 

37,100  doz. 

634 

98,828  doz. 

644 

23.406  doz. 

645/646 

183,164  doz. 

648 

494,  142,  pds. 

659  pt' 

97,850  pds. 

659  pi* 

635,510  pds 

■  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1986. 
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Category 

12-fno  restraint  Hmi] 

Group  II: 

300-320. 

499.000,130  so  yds  equM«)enL 

360-369. 

400-429. 

464-469, 

600pt'. 

603-605, 

610-627. 

and  665- 

670. 

Subgroup: 

310-320 

11S.2604XX)sqyds. 

313/320 

9.366.748.s<j  yds. 

pt.«. 

314/320 

23.110,731  sqyds. 

ptv 

315/320 

17.356.871  sqyds. 

pt.». 

317/320 

16.356,871  sq  yds  of  which  not 

pt'. 

more  than  9,785.000  square 

yards  shad  t>e  In  Catetxxy 

317pt«'. 

300/301 

^700,000  pds. 

410._-     

10,605.000  sq  yds  equivalent 

600  pL/ 

3.674.306  sq  yds. 

604pl». 

611 „ 

10.674.  306  sqyds. 

612pL«o 

128.000,000  sq  yds. 

612  pt" 

55,550,000  sq  yds. 

613 

18,540,000  sqyds. 
8,585,000  sq  yds. 

614pt>» 

614pt'» 

18.540.000  sq  yds. 

'  In  Category  659.  coveralts,  overalls,  etc.  in 
TSUSA  nonr>bers  381.3325,  381.9605, 
384.2205,  384.2530.  384.8606.  384.8607.  and 
384.9310. 

*  In  Category  659.  Infant  sets  in  TSUSA 
numbers  384.2105.  384.2115.  384.2120. 
384.2125.  384.2646,  384.2647,  384.2648. 
384.2649.  384.2652.  384.8651,  384.8652. 
384.8653.  384.8654.  384.9356,  384.9357. 
384.9358,  384.9359,  and  384.9365. 

» In  Category  600.  onfy  TSUSA  number 
310.5015. 

♦  Category  313  and,  in  Category  320,  sheet- 
ing  in   TSUS   items   320 ,   through   331. 

,  with  statisticai  suffixes  38,  80,  and  82. 

» Category  314  and.  In  Category  320,  poplin 

and    broadcloth    in    TSUS    rtems    320 , 

through  331 ,  with  statistical  suffixes  21. 

22.  24,  26,  72.  74  and  76 

•Category  315  and.  in  Category  320,  print- 
cloth     in    TSUS     items     320 ,     through 

331 ,  with  statistical  suffix  31 

'  Category  317  and,  m  Category  320,  twills 

and    sateens    in    TSUS    ITEMS    320 , 

through  331 with  statistical  suffixes  54, 

92,  94  and  96 

*  In  Category  317,  sateens,  in  TSUS  items 

320 through    331 with    sUtistical 

suffixes  50,  67  and  93 

•  In  Category  600.  TSUSA  number 
310.5015,  and  in  category  604,  TSUSA  nurr*- 
bers  310.5049  and  310.6045.  Imports  in  these 
TSUSA  numbers  shall  t>e  converted  to  square 
yards  equivalent  at  tfie  rate  of  4  1  per  pound. 

'"In  Category  612,  Nghtwetght  polyester 
filament  fabrics  in  TSUSA  numtjers  338.5010, 
338.5011,  338.5012.  338.5013,  339.5014, 
338.5015,  338.5016.  338.5017,  338.5018, 
338.5019,  338.5020  and  338.5021. 

"In  category  612,  aft  TSUSA  numbers 
other  than  those  in  footnote  10. 

•*k»  Category  614,  wool  WerxJ  fabrics  in 
TSUSA      nuntbers      338.1505.       338.1506, 


338.1511.  338.1525.  336.1528,  338.1531, 
338.1552,  33&1554,  338.1556.  338.155a 
338.1562.  338.1564,  338.1568  and  338.1572 
»*  In  category  614.  spun  filament  combina- 
tion fabrics  In  TSUSA  nurotoers  338.5040. 
3385045.  338.5051.  336.5056,  338.5061, 
338.5065.  338.5069.  338.5072.  338.5075, 
338.5079,  338.5084,  338.5087.  338.5092. 
338.5085  and  338.5068. 

Textile  products  in  the  foresotng  categories 
which  have  been  exported  to  the  United 
States  prior  to  January  1. 1987  sbaLl  not  be 
subject  to  this  directive. 

Textile  products  in  the  foregoing  catesofics 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448fb)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  imder  this 
directive. 

The  Kmits  set  forth  above  are  subject  to 
further  adjustment  in  the  future  according  to 
the  provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  ]apaa  which  provides,  in  part, 
that:  (1)  Group  limits,  sublimits  and  specific 
limits  may  be  increased  by  designated 
percentages  for  swing,  carryover  and 
carryforward;  however,  carryover  shall  not 
be  available  in  the  specific  arrangement 
period  in  which  the  hmit  is  established:  (2) 
exports  in  excess  of  annual  limits  shall  be 
charged  to  the  limits  for  the  snbsequent  year 
and  (3)  administrative  arrangements  or 
adjustments  may  be  made  to  resolvv 
problems  arising  in  the  implementation  of  the 
bilateral  agreement.  Appropriate 
ac^ustments.  referred  to  above,  will  be  made 
to  you  by  letter. 

A  description  of  the  textitle  categories  in 
terms  of  T.S. U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14. 1963,  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28, 
1984  (49  FR  28622),  July  16, 198*  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  The  United  States 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553. 

Sincerely, 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[PR  Doa  67-6453  Filed  4-14-87:  8:45  am) 
asjJM*  COM  ssie-on-ai 


Irr         '-<»*?  IK  ' '       Certain 

Cc  '.'I  *  -J  i  '"  Marv-Made Fiber 
je'*'i«^  *    "     "  t -'e  Products 
Proaucea  or  Manufactured  fn  Mexico 

April  7, 1987. 

The  Chainnan  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CXTA).  under  the  authority 
contained  in  E.0. 11&51  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  16, 
1987.  For  further  information  contact 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

A  CrrA  directive  dated  November  28, 

1986  (51  FR  43960]  establishes  limits  for 
cotton,  wool  and  man-made  Rber 
textiles  and  textile  products  in 
Categories  310-320.  360-369,  410^29, 
464-469,  6ia-«29,  665,  669,  and  670.  as  a 
group,  and  individual  Categories  300/ 
301.  334.  335,  338/636,  337/637,  338/339, 
340,  341/641.  347/348,  352/652,  359,  383, 
433,  435,  443.  447,  604.  632,  633,  634,  635, 
638/639,  640.  647/648.  649,  651.  659  and 
666.  produced  or  manufactured  in 
Mexico  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 

1987  and  extends  through  December  31, 
1987. 

During  consultations  held  on  March 
13, 1987.  between  the  Governments  of 
the  United  States  and  the  United 
Mexican  States,  agreement  was  reached 
to  further  amend  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  February  26. 1979,  as 
amended  and  extended,  to  cancel  the 
previously  established  group  limit  and 
established  new  limits  for  Categories 
310-320,  610-614,  as  a  group,  and 
individual  Categories  3ia  311.  312,  313, 
314,  315.  318,  317,  318,  319,  320,  36a  361, 
362,  363,  369,  4ia  411,  425,  429,  464,  465, 
469,  610,  611,  612,  613,  614,  625,  628,  627, 
665. 689  and  67a  It  was  further  agreed 
that  the  current  designated  consultation 
levels  for  Categories  300/301.  335.  342/ 
642,  352/652,  433,  443,  447,  604.  632.  644, 
649  and  668  would  be  amended.  The 
designated  consultation  level  for 
Category  338/339  is  being  amended  and 
converted  to  a  specific  limit  for  the  1987 
agreement  year. 

In  addition.  Categories  331  and  631 
and  Categories  340  and  640  are  being 


Register  /  Vol.  52.  No.  72  /  Wednesday.  April  15.  1987  /  Notices 


12231 


merged  to  become  Categories  331/631 
and  340/640.  Designated  consultation 
levels  are  being  established  for  the 
newly  merged  categories.  The  sublimits 
for  trousers  in  Categories  347/348  and 
647/648  are  being  adjusted  to  account 
for  additional  shift  granted  for  the  1987 
agreement  year. 

Accordingly,  in  the  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commislsioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man- 
made  fiber  textiles  and  textile  products 
in  the  foregoing  categories,  with  the 
exception  of  Categories  331/631  and  644. 
in  excess  of  the  newly  agreed  restraint 
limits: 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  Novermber  9, 
1984  (49  FR  44782),  July  14, 1986  (51  FR 
25386)  and  in  Statistical  Headnote  5, 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1987). 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  7, 1987. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel.the  directive 
issued  to  you  on  November  28, 1986  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Mexico  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987. 

Effective  on  April  16. 1987,  the  directive  of 
November  28, 1986  is  amended  to  include  the 
following  new  and  adjusted  limits  for  cotton, 
wool  and  man-made  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 


Mexico  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987.' 


Category 


300/301 

310-320, 
610- 
614,  as 
a  group. 

310 


311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

610 

611 

612 

613 

614 

335 

338/339.. 
340/640.. 
342/642.. 
347/348.. 


352/652. 

360 

361 

362 

363 

369pt.'.... 
369pt.'.... 
369pt.'.... 
369pt*.... 

410 

411 

425 

429 

433 

443 

447 

464 

465 

469 

604-A  "... 
604-0  • ... 

625 

626 

627 

632 

647/648.. 


649 

665 

666 

669-C' 


New  12-nrK).  limits 


9,200,000  lbs 
32,000,000  sq.  yds. 


6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

16,000,000  sq.  yds, 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400.000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6,400,000  sq.  yds. 

6.400,000  sq.  yds. 

45,000  doz. 

550,000  doz. 

390,000  doz. 

190,000  doz. 

1,298,500  of  which  not  more 
ttian  960,625  doz.  stiall  be  in 
Category  347  and  not  more 
than  960,625  doz.  shall  be  in 
Category  348 

1,400,000  doz. 

909,091  no's. 

161,290  no's. 

144,928  no's. 

5,500,000  no's. 

400,000  lbs. 

2,830,000  lbs. 

300,000  lbs. 

217.391  lbs. 

475,000  sq.  yds. 

100,000  sq.  yds. 

50,000  lbs. 

100,000  sq. 

13,000  doz. 

7,000  doz. 

13,000  doz. 

76,923  lbs. 

1,000,000  sq.  ft 

50,000  lbs. 

1,250,000  lbs. 

1,600,000  lbs. 

128,205  lbs. 

1 ,000,000  sq.  yds. 

2,180,000  lbs. 

500,000  doz,  pairs 

1,590,000  doz.  of  wtiich  not 
more  than  1,060,000  doz. 
shall  be  in  Category  647  and 
not  more  than  1,060,000  doz. 
shall  t>e  in  Category  648 

1,450,000  doz. 

10,000,000  sq.  ft. 

5,500,000  lbs. 

330,000  lbs. 


yds. 


'  The  limits  have  not  been  adjusted  to  account  for 
any  import*  exported  after  December  31. 1986. 


Category 

New  12-mo.  limits 

669-P* 

669-0  • 

670 

750,000  lbs. 
650.000  lbs. 
8  000  000  lbs 

'  In  Category  369,  dishtowels  in  TSUSA 
numbers  365.6615,  366.1720,  366  1740 
366.2020,  366.2040,  366.2420,  366.2440  and 
366.2860. 

» In  Category  369,  handbags  and  luggage  in 
TSUSA  numbers  706.3210,  706  3280 
706.3640,  706.3650,  706.4106  and  706.41 1l! 

»  In  Category  369,  shoe  uppers  in  TSUSA 
numbers  386.0410  and  386.5210. 

•  In  Category  369,  other— all  TSUSA  num- 
bers except  355.0200,  365.6615,  366  1720 
366.1740,  366.2020,  366.2040,  366  2440' 
366.2860,  386.0410,  386.5210,  706  3210' 
706.3280,  706.3640,  706.3650,  706.4106  and 
706.4111. 

»ln  Category  604,  only  TSUSA  numbers 
310.5049  and  310.6042. 

•In  Category  604,  all  TSUSA  numbers 
except  310.5049  and  310.6042. 

'  In  Category  669,  cordage  in  TSUSA  num- 
bers 348.0065,  348.0075,  348.0565  and 
348.0575. 

•  In  Category  669,  man-made  fiber  bags  in 
TSUSA  number  385.5300. 

•  In  Category  669,  other— all  TSUSA  num- 
bers except  348.0065,  348.0075.  348.0565. 
348.0575  and  385.5300. 


All  import  charges  already  made  to  the 
restraint  limits  previously  established  for  the 
foregoing  categories,  with  the  exception  of 
Categories  369  and  669,  are  to  be  retained. 
Charge  the  following  amounts  to  the  hmits 
established  in  this  directive  for  Categories 
369  ',  369  *,  369  »,  369  «,  669-C  »,  669-P  «,  and 
669-0  '.  These  charges  are  for  the  period 
January  1— January  31, 1987.  Additional 
charges  will  be  supplied  as  they  become 
available. 


Cate- 
gory 

Charges 

369  >.. 

Olbs. 

369  ».. 

11,098  lbs. 

369  ».. 

74,780  lbs. 

369  ♦.. 

5,259  lbs. 

669- 

1,124  lbs. 

C». 

669- 

119,049  lbs. 

P«. 

669- 

11,255  lbs. 

O'. 

•  Same 

•  Same 
'  Same 

•  Same 

•  Same 

•  Same 
'  Same 


as  footrKJte 
as  footnote 
as  footnote 
as  footnote 
as  footnote 
as  footnote 
as  footrrate 


>  above. 
»  at)ove. 
'  above. 

*  above. 
»  above. 

•  atxjve. 
'  above. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
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Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Te)ttUe  Agreemerrts. 
[FR  Doc.  87-8456  Filed  4-14-8r.  8:45  am) 
BILUNO  CODE  ISIO-OfMI 


ReqiMsting  PuMic  Comment  on 
Bilateral  Consultations  With  the 
GoveriNneat  of  Coloinbia  en  Category 
317pt 

April  10. 1887. 

Oa  March  31. 1987  the  United  Slates 
Goverament.  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles  and  in  accordance 
with  section  204  of  the  Agricultural  Act 
of  1956,  requested  the  Government  of 
Colombia  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  cotton  sateen  fabric  in  Category 
317pt.  (only  TSUSA  items  320.— throu^ 
331. — with  statistical  suffixes  50,  87  and 
93).  produced  or  manufactured  in 
Colombia. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  Colombia,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
cotton  sateen  fabric  in  Category  317pt., 
produced  or  manufactured  in  Colombia 
and  exported  to  the  United  States  during 
the  twelve-month  period  which  began 
on  March  31, 1987  and  extends  through 
March  30. 1988,  at  a  level  of  3,03a077 
square  yards. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  July  14. 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  AnooUted  (1987). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  317pt.  or  to 
comment  on  domestic  production  or 
availability  of  textile  products  included 
in  the  category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Ronald  I.  Levin.  Acting  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements.  Intematiofial  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 


Because  the  exact  timing  of  the 
consuls  tioBS  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
SlOd  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC,  and  may  be  obtained 
upon  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
informaiion  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553{aKl)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  Slates." 

Tke  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
readied  in  consultations  with  the 
Government  of  Colombia,  fiuther  notice 
will  be  published  in  the  Federal 
Regkler. 

FOn  FURTHEfl  MFORMATION  CONTACT: 
Janey  Heinzen,  International  Trade 
Specialist,  Office  of  Textile  and 
Apparels,  U.S.  Department  of 
Commerce.  (202)  377-4212.  For 
information  on  categories  on  which 
coniulations  have  been  requested  call 
(2020  377-3740. 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Columbia— MARKET  STATEMENT 

Category  317  Pt. — Cotton  Sateen  Fabric 
March  1987. 

Sumniary  and  Conclusions 

United  States  imports  of  cotton  sateen 
febric — Category  317pt. — from  Cok>mbia 
were  3.030  thousand  square  yards  during 
1988.  a  five  fold  increase  from  the  642 
thousand  square  yards  imported  a  year 
earlier.  Colombia  is  the  fourth  largest 
supplier  of  these  fabrics,  accounting  for  6 
percent  of  the  total  imports. 

Tbe  sharp  and  substantial  increase  of 
imports  from  Colombia  which  are  being 
offered  at  duty  paid  landed  values  below  U.S. 
producers'  prices  are  severely  disrupting  the 
U.S.  market  for  cotton  sateen  fabric. 

Production  and  Market  Shore 

U.S.  production  of  cotton  sateen  fabric 
dropped  from  58.1  million  share  yards  in  1982 
to  45.6  million  in  1983.  a  21  percent  decline. 
Production  in  1984  partially  recovered  from 
1983,  however,  the  improvement  was  shoit- 
Uved.  Production  in  1985  declined  2  percent 
from  its  1964  Wv«L  Ibis  decline  contiBued 


into  1966  Ahhougb  1986  production  data  is 
not  directly  comparable  to  the  1985  data, 
indications  are  tbat  the  1986  ptxiuction  lev«l 
is  below  that  of  1985  leveL 

The  USL  producers'  share  of  tbe  market  for 
domestically  produced  and  imported  sateen 
fabric  declined  from  72  percent  in  1982  to  53 
percent  in  1985.  The  U.S.  producers'  share 
was  further  reduced  in  1986. 

Imports  oad  Import  Penetration 

U.S.  imports  of  cotton  sateen  fabrics 
doubled  between  1962  and  1984,  increasing 
from  22.2  million  sqnare  yards  to  45.3  million 
square  yards.  Although  sateen  fabric  imports 
declined  to  42.0  milbon  square  yards  in  1965, 
imports  in  1966  reached  a  record  levsl  53.1 
million  square  yards. 

The  ratio  of  imports  to  domestic  production 
more  than  doubled,  increasing  from  38 
percent  in  1982  to  89  percent  in  1985.  The 
ratio  continued  to  increase  in  1386. 

Import  Values 

Approximately  96  percent  of  Colombia's 
cotton  sateen  fabric  imports  during  1986 
entered  under  TSUSA  320.1993.  cotton  sateen 
fabric  of  10  yam  counts.  These  fabrics 
entered  at  duty-paid  landed  values  below  the 
U.S.  producers'  prices  for  comparable  fabrics. 

[FR  Doc.  87-8455  Filed  4-14-87;  8:45  am] 

BILUNO  CODE  SSIO-OO-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Air  Force 

Public  Inforntation  CoHection 
Requireinent  Submitted  to  OMB  for 
Review 

Acmotc  Notice. 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission:  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent:  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Extension 

Individual  Religious  Education 
Enrollment  and  Attendance  Record 
(SAC  Form  532)  (OMB  No.  0701-0050) 

Strategic  Air  Command  (SAC)  Form 
532  is  used  to  obtain  information  horn 
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dependei^  of  mtlitary  personnel  who 
wish  to  enroll  in  religious  education 
classes  on  SAC  bases.  The  informatian 
collected  is  used  by  chaplains,  chapel 
management  personnel,  and  religious 
education  teachers  to  determine 
individual  religious  education 
preferences  and  to  taiior  their  program! 
for  those  specifk:  reqairements. 
Dependents  of  Air  Force  Members 
Responses  7,590 
Burden  hours  1,518 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  ].  Vitielto.  DoD 
Clearance  Officer.  WHS/DIOR,  1213 
Jefferson  Davia  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  information  collection  proposal 
may  be  obtained  frcan  CMSgt  Kenneth  J. 
Edwards,  HQ  SAC/HC  Offutt  AFB  NE 
68113-5000,  telephooe  {402}  294-2958. 
Patricia  H.  Meana, 

OSD  Federal  Register  Liaison  Officer 
Department  ofDefenae. 
April  10. 1987. 

[FR  Doc  87-6482  Filed  4-14-B7;  a-45  am] 
BtLLMQ  CODE  3810-01-M 

Air  Force  Activities  for  Conversion  to 
Contract 

ACnON:  Notice. 

The  Ak  Force  recently  determined 
that  the  Base  Information  Transfer 
System  and  Publication  Distribution 
Office.  Sheppard  AFB,  TX  will  be 
examined  for  conversion  to  contract 

For  further  information  contact 
Captain  Ayotte,  HQ  ATC/XPMRC, 
telephone  (512]  652-2384. 
NoriU  C  Kotitko, 

A  ir  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  87-8396  Filed  4-14-87;  8:45  am] 

WLUNQ  CODE  WM-tl-CM 

Corps  of  Engineers,  Department  of  the 
Army 

Intent  To  Prepare  a  Draft 
Envlmomental  Impact  Statement 
(DEIS)  for  a  Proposed  Flood  Control 
Project  on  Catteguas  Creelc.  Ventura 
County,  CaUfomia 

aqency:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 
ACTION:  Notice  of  Intent  to  Prepare  Draft 
Environmental  Impact  Statement  (DEIS). 

summary:  . 

1.  Study  Alternative*.  The  pwpose  of 
the  proposed  flood  control  measures  is 


to  alleviAte  flood  daioa^s  to  pnamrily 
agricultural  land  adjacent  to  the 
Calleguas  Creek  below  U.S.  Highway 
101  and  Pecifkc  Missile  Test  Center  at  Pt. 
Mugu.  A  review  of  the  alternative 
measures  for  fk>od  control  at  the 
reconnaissance  level  yielded  two 
alternatives  ^t  warranted  further 
study  at  the  feasibility  level,  the  All 
Chanael  Pkn  and  the  Retarding  Basin 
Plan.  Each  of  these  alternatives  is  being 
studied  relative  to  a  25-,  50-  and  100- 
year  level  of  protection.  The  alternatives 
will  each  be  designed  to  trap  sediment 
such  that  there  will  be  no  net  increase 
over  existing  sediment  discharge 
conditions  into  Mugu  Lagoon.  The 
sediment  trapping  criteria  will  require 
widening  and  deepening  of  the  channel 
at  several  locations.  The  alternatives  are 
both  being  designed  with  an  earthen 
bottom.  Four  bridges  including  the  State 
Highway  1  bridge  may  reqiare 
modificatioa  or  replacement  Project 
features  common  to  both  alternatives 
include  an  iidet  at  Pleasant  Valley  Road 
or  at  the  confluence  of  Calleguas  Creek 
wift  Conego  Creek,  with  a  spur  dike  on 
the  west  baidc  (for  tfie  SO-  and  100-year 
levels  of  protection). 

Alternative  i— The  All  Channel  Plan 
will  be  designed  to  contain  all  flows  of 
magnitude  equal  or  less  than  the  design 
discharge  front  either  Pleasant  Valley 
Road  or  Ae  coaflnence  of  the  Calleguas 
and  Conejo  Creeks  to  Highway  1  (8  or  9 
miles).  The  levees  on  either  side  of  the 
creek  frora  the  inlet  to  Cahfomia  State 
Highway  1  would  be  reconstructed  to 
form  a  trapezoidaJ  invert  with  rock 
riprap  revestment  on  both  sides  to 
prevent  erosion  of  the  side  slopes.  At 
the  base  of  the  levees,  excavation  would 
be  raade  to  oonstruct  a  toe  to  anchor 
and  protect  the  levees. 

AlteracUive  2 — The  Retarding  Basin 
Plan  is  designed  to  contain  all  flows  of 
magnitude  equal  to  or  less  than  the 
design  discharge  from  either  Pleasant 
Valley  Road  or  tha  confluence  of 
Calleguas  Creek  and  Conejo  Creek  to 
Highway  1.  The  eastern  levee  from  the 
Lewis  Road  bridge  crossing  to  the  north 
side  of  Round  Moimtain  would  be  a 
lowered  levee  to  allow  flows  greater 
than  tbe  capacity  of  the  existing  channel 
downstreaiB  (approximately  25  year]  to 
flow  into  the  proposed  retarding  basin 
and  to  hold  the  water  until  the  storm 
peak  passes  after  which  the  basin  would 
be  drained.  This  alternative  involves 
rebuilding  the  levees  to  form  a 
trapezoidal  invert  with  rock  riprap 
revetment  on  both  sides  to  prevent 
erosion  of  the  side  slopes.  Levee 
reconstruction  would  begin  at  the  inlet 
and  continue  to  the  sou^tem  extent  of 
the  proposed  retarding  bastn.  THe  tevees 
downstream  of  the  retarding  basin 


would  be  stabdlized  where  necessary 
with  rock  riprap  on  both  sides.  At  the 
base  of  the  levees,  excavation  would  be 
made  to  construct  a  toe  to  anchor  and 
protect  the  levees.  Land  within  the 
retarding  basin  may  be  available  for 
farming  or  other  open  space  uses 
including  mitigation. 

2.  Scoping  Process.  The  Calleguas 
Creek  Steering  Comrmttee  was  formed 
to  aid  the  Corps  in  the  development  of 
alternative  solutions  to  the  fkiod 
problems  along  the  lower  Calleguas 
Creek.  The  Corps  has  initiated 
coordination  with  U.S.  Fish  and  Wildlife 
Service,  California  Department  of  Fish 
and  Game,  Santa  Monica  National  Park, 
Soil  Conservation  Service  and  National 
Marine  Fisheries  Service  to  resolve 
potential  environmental  problems.  The 
area  is  considered  one  of  high 
sensitivity  in  terms  of  cnltoral  resources 
and  Native  Americans  have 
demonstrated  a  sigraficant  concern 
regarding  cultural  resource  remains  in 
the  stody  region.  Coordination  will  be 
initialed  with  the  appropriate  Native 
American  groups. 

The  Calleguas  Creek  study  reach  is  in 
an  eDvironmentally  sensitive  area.  Most 
of  the  a^cultural  laud  is  designated  as 
prime  and/or  unique  farmlanc^  by  the 
U.S.  Department  of  Agriculture.  Soil 
Conservation  Service.  In  addition,  large 
areas  of  farmland  are  in  State 
designated  agricultural  preserves.  The 
study  area  is  very  sensitive  with  respect 
to  biological  resources.  Calleguas  Creek 
forms  a  continuous  wetland  corridor 
from  upland  chaparral  areas  in  the 
Santa  Monica  Mountains  passing 
through  a  mature  willow  corridor  and 
terminating  in  Maga  Lagoon,  ^  highest 
quaHty  remaining  wetland  in  southern 
California.  The  lagoon  supports  six 
Federally  listed  endangered  species. 
Eight  candidate  animal  spectei  and  9 
condidate  plant  species  are  located 
within  the  stiidy  area.  A  preliminary 
records  and  titerature  search  revealed 
the  presence  of  two  archeological  sites 
in  the  project  area.  Due  to  the  fioodplain 
nature  of  the  study  area,  the  potential 
for  buried  sites  is  high.  The  Corps  will 
complete  an  intensive  survey  of  the  area 
in  order  to  inventory  all  historic 
properties  located  within  the  Calleguas 
Creek  study  area. 

3.  Scoping  Meeting.  Two  scoping 
meetings  will  be  held.  The  fu^t  scoping 
meeting  to  be  held  at  the  Camariilo  City 
Council  Chambers,  601  Carmen  Drive, 
Camariilo,  California  on  Thursday.  April 
30. 1987  at  7:30  p.m.  will  present  the 
study  alternatives  currently  under 
consideration  and  invite  comments  from 
the  public.  The  second  scoping  meeting 
will  be  an  informational  meeting  to 
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present  the  National  Economic 
Development  Plan  to  the  public  and  is 
scheduled  for  July  1987. 

4.  Publication  of  the  DEIS.  The  Draft 
Environmental  Impact  Statement  is 
scheduled  to  be  available  for  Public 
Review  in  January  1988. 

Address:  Questions  about  the 
proposed  action  and  the  DEIS  can  be 
answered  by,  Mr.  Rick  Dreher  (213)  894- 
4352  or  (FTS)  798-4352,  U.S.  Army  Corps 
of  Engineers,  300  N.  Los  Angeles  Street, 
P.O.  Box  2711,  Los  Angeles.  California. 
90053-2325. 

Date:  April  8, 1987.  

D.  Fred  Butler, 

Colonel,  Corps  of  Engineers,  District 

Engineer. 

[FR  Doc.  87-8445  Filed  4-14-B7:  8:45  am] 

BILUNG  CODE  371(MCF-M 

Department  of  the  Navy 

Intent  to  Prepare  Draft  Environmental 
Impact  Statement  for  Navy  Family 
Housing  Supporting  Weapons  Station 
(NWS)  Earle,  NJ 

Pursuant  to  Civil  Action  No.  87-908, 
United  States  District  Court  for  the 
District  of  New  Jersey,  the  U.S.  Navy 
will  prepare  a  Draft  Environmental 
Impact  Statement  (EIS)  as  provided  for 
by  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  and  Council  on 
Environmental  Quality  Regulations  (US 
CFR  Part  1500)  for  the  construction  of 
Navy  Family  Housing  supporting  Naval 
Weapons  Station  (NWS).  Earle.  New 
Jersey. 

Extensive  public  involvement  has 
been  occasioned  over  the  past  several 
months  as  concerned  this  action  to 
include  a  well  attended  public  meeting 
held  by  the  Navy  on  24  February  1987. 
Accordingly,  it  is  believed  the 
significant  issues  have  been  identified. 
However,  to  insure  that  appropriate 
scoping  has  been  effected  interested 
parties  are  to  forward  questions  or 
comments  regarding  this  action  to  the 
below  address  within  15  days  from 
publication  of  this  notice. 

Commander.  Naval  Facilities 
Engineering  Command  200  Stovall 
Street,  Alexandria.  VA  22332-2300; 
ATTN:  Mr.  Tom  Peeling.  Code  2023. 
Dated  April  9. 1987. 

Harold  L.  Stoller. 

CDR.  JAGC,  U.S.  Navy.  Federal  Register 

Liaison  Officer. 

[FR  Doc.  87-8371  Filed  4-14-87;  8:45  am] 

nUJNG  COOE  M10-AE-M 


Naval  Research  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Integrated  Avionics 
for  Advanced  Aircraft  and  Aircraft 
Retrofit  will  meet  on  April  29  through 
May  1, 1987.  The  meeting  will  be  held  at 
the  Grumman  Corporation,  1000  Wilson 
Boulevard,  Arlington,  Virginia; 
Headquarters,  Naval  Air  Systems 
Command,  Jefferson  Plaza  1, 
Washington,  DC;  The  Pentagon, 
Washington,  DC;  and  the  Office  of 
Naval  Research,  800  North  Quincy 
Street,  Arlington,  Virginia.  The  meeting 
will  commence  at  8:00  A.M.  and 
terminate  at  4:30  P.M.  on  April  29 
through  May  1, 1987.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
define  what  is  meant  by  integrated 
avionics,  what  new  aircraft  and  avionics 
suites  should  be  addressed,  assess 
common  service  requirements,  and 
determine  if  the  magnitude  of  the 
problem  necessitates  the  establishment 
of  f  separate  joint  program  office.  The 
agenda  will  include  technical  briefings 
and  discussions  addressing  integrated 
avionics  technologies  of  industry.  These 
briefings  and  discussions  will  contain 
cl^sified  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
faQt  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
seisions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.  C. 
Fritz,  U.S.  Navy,  Office  of  Navy 
Research  (Code  lOON),  800  North  Quincy 
Street.  Arlington,  VA  22217-5000, 
Telephone  number  (202)  696-4870. 

Dated:  April  9. 1987 

Harold  L.  Stoller.  Jr., 

Commander,  JAGC,  U.S.  Navy,  Federal 

Register  Liaison  Officer. 

[FR  Doc.  87-8370  Filed  4-14-67;  8:45  am] 

WUJNQ  COOE  M10-AE-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.149] 

Inviting  Applications  for  New  Awards 
under  the  College  Assistance  Migrant 
Program  for  Fiscal  Year  1987 

Purpose:  Provides  grants  to 
institutions  of  higher  education  for 
projects  that  address  the  educational 
needs  of  migrant  and  seasonal 
farmworker  students  at  the 
postsecondary  education  level. 

Deadline  for  transmittal  of 
applications:  May  29. 1987 

Deadline  for  intergovernmental 
review  comments:  July  28, 1987 

Applications  available:  April  16, 1987 

A  vailohle  funds:  The  Congress 
appropriated  $1,200,000  in  fiscal  year 
1987  for  this  program.  Applicants  should 
be  aware  that  the  President  has 
proposed  budget  rescissions  to  the 
Congress  that  may  eliminate  funds  for 
this  program.  The  deadline  established 
in  this  notice  will  not  be  extended,  and 
applicants  should  prepare  and  submit 
applications  pending  further 
notification. 

Estimated  range  of  awards:  $150,000- 
$350,000 

Estimated  average  size  of  awards: 
$250,000 

Estimated  number  of  awards:  5 

Project  period:  36  months 

Applicable  regulations: 

(a)  Regulations  governing  the  College 
Assistance  Migrant  Program  (34  CFR 
Part  206),  as  proposed  to  be  modified  by 
a  notice  of  proposed  rulemaking 
published  on  April  8. 1987  at  52  FR 
11448.  Applicants  should  prepare  their 
applications  based  on  the  proposed 
regulations.  If  there  are  any  substantive 
changes  made  in  the  regulations  when 
published  in  final  form,  applicants  will 
be  given  the  opportunity  to  amend  or 
resumit  their  applications. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74,  75.  77,  78  and 
79). 

For  applications  or  information 
contact  Dr.  John  F.  Staehle.  Director, 
Office  of  Migrant  Education.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  2145,  Washington, 
DC  20202.  Telephone:  (202)  732-4746. 

Program  authority:  20  U.S.C.  1070d-2. 

Dated:  April  9. 1987. 
Lawrence  F.  Davenport, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  87-8465  Filed  4-14-87;  8:45  am] 
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[CFDANoj  84.117] 

Inviting  Applications  for  New  Award* 
Under  the  FielcHnitetod  Studies 
Prograin  for  Hscai  Year  1987 

Purpose:  To  support  field-initiated 
studies  designed  to  provide  more 
dependable  knowledge  about  the 
processes  of  learning  and  education. 

Weighting  for  seiection  criteria:  The 
program  regulations  at  34  CFR  700.30(d) 
authorize  the  Secretary  to  distribute  an 
additional  25  points  among  the  criteria 
described  in  the  regulations  at  §  700.31 
to  bring  the  total  to  a  maximum  of  100 
points.  The  Secretary  will  distribute  the 
reserved  25  points  as  follows:  15 
additional  points  to  the  criterion  at 
§  700.31(f)  (Significance),  bringing  the 
total  for  this  criterion  to  30  points;  and 
10  additional  points  to  the  criterion  at 
§  700.31(g)  (Technical  Soundness), 
bringing  the  total  for  this  criterion  to  25 
points. 

Deadline  for  transmittal  of 
applications:  May  29, 1967. 

Applications  available:  April  29. 1987. 

A  vai table  funds:  $500,000. 

Estimated  range  of  awards:  $30,000  to 
$70,000. 

Estimated  average  size  of  awards: 
$50,000. 

Estimated  number  of  awards:  10. 

Project  period:  12  tc  24  months. 

Applicable  regulations:  (a)  The 
Educational  Research  Grant  Program 
Regulations  34  CFR  Part  700,  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74.  75,  77,  and  78. 

For  applications  or  information 
contact  Ms.  Delores  Monroe,  Office  of 
Research,  Office  of  Educational 
Research  and  Improvement,  U.S. 
Department  of  Education,  555  new 
Jersey  Avenue,  NW.,  Mail  Stop  1606, 
Washington.  DC  20208. 

Telephone  Number  (202)  357-6223. 

Program  Authority:  20  U.S.C.  1221e. 

Dated:  April  9. 1987. 
Chester  E.  Finn.  Jr.. 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

[FR  Doc.  87-6466  Filed  4-14-67;  8:45  am) 
BILLING  CODE  M<XM>1-II 

[CFOAMa:S4.141] 

Inviting  Applications  for  New  Awards 
Under  the  High  School  Equivalency 
Program  for  Rscai  Year  1987 

Purpose:  Provides  grants  to 
institutions  of  hi^er  education  to  assist 
migrant  and  seasonal  farmworker 
students  to  obtain  the  equivalency  of  a 
secondary  school  diploma. 

Deadline  for  transmittal  of 
applications:  May  29. 1987 


Deadliae  for  intergovernawniai 
review  comments:  July  28. 19B7 

Applications  available:  April  16. 1987 

Available  funds.'  The  Congress 
appropriated  $6,30QiXX)  in  fiscal  year 
1987  for  this  program.  Applicants  should 
be  aware  that  the  President  has 
proposed  budget  rescissions  to  the 
Congress  that  may  eliminate  funds  for 
this  program.  The  deatiline  established 
in  this  notice  will  not  be  extended,  and 
applicants  should  prepare  and  submit 
applications  pending  further 
notification. 

Estimated  range  of  awards:  $150,000- 
$375,000 

Estimated  average  size  of  awards: 
$325,000 

Estimated  number  of  awards:  21 

Project  period:  36  months 

Applicable  regulations: 

(a)  Regulations  governing  the  High 
School  Equivalency  Program  (34  CFR 
Part  206),  as  proposed  to  be  modified  by 
a  notice  of  proposed  rulemaking 
published  on  April  8. 1987  at  52  FR 
11448.  Applicants  should  prepare  their 
applications  based  on  the  proposed 
regulations.  If  there  are  any  substantive 
changes  made  in  the  regulations  when 
published  in  final  form,  applicants  will 
be  given  the  opportunity  to  amend  or 
resubmit  their  applications. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts,  74.  75.  77.  78 
and  79). 

For  applications  of  information 
contact:  Dr.  John  F.  Staehle.  Director, 
Office  of  Migrant  Education.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  2145,  Washington. 
DC  20202.  Telephone:  (202)  732-4746. 

Program  authority:  20  U.S.C.  1070d-2. 

Dated:  April  9. 1987. 
Lawrence  F.  Davenport, 

A  ssistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  67-8467  Filed  4-14-87:  8:45  am] 

BILLJNQ  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Notice  of  Proposed  Consent  Order 
With  Widcett  Refining  Company 

agency:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  proposed  consent 

order  and  opportunity  for  public 

comment. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  hereby  gives  the 
notice  required  by  10  CFR  205.1991  that 
it  has  entered  into  a  Consent  Order  with 
Wickett  Refining  Company  ("Wickett'J. 


The  Consent  Order  proposes  to  resoive 
matters  relating  to  Wiciett's  compliance 
with  tile  Federal  petroleuju  price  and 
allocation  regulations  for  the  poiod 
August  1, 1973,  through  January  27. 1981, 
To  remedy  any  violations  that  may  have 
occurred  during  the  period.  Wickett  has 
agreed  to  make  a  payment  of  S850.000 
within  ten  days  of  the  effective  date  of 
this  Consent  Order. 

ERA  will  petition  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
implement  a  Special  Refund  Proceeding 
pursuant  to  10  CFR  Part  205,  Subpart  V 
to  distribute  the  funds  received.  In  that 
proceeding,  any  person  who  claims  to 
have  suffered  injury  from  Wickett's 
alleged  violations  would  have  the 
opportunity  to  submit  a  claim  to  OHA. 

Pursuant  to  10  CFR  205.199J.  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  a  period  of 
thirty  (30)  days  following  pubUcation  of 
this  Notice. 

ERA  will  consider  the  comments, 
information  and  recommendations 
received  from  the  public  in  finally 
evaluating  the  proposed  settlement.  This 
will  result  in  one  of  the  following 
courses  of  action:  rejection  of  the 
settlement;  acceptance  of  the  settlement 
and  issuance  of  a  final  Order  or 
renegotiation  of  the  agreement  and,  if 
successful,  issuance  of  the  modified 
agreement  as  a  final  Order.  DOE's  final 
decision  will  be  published  in  the  Federal 
Register,  along  with  an  analysis  of  and 
response  to  the  significant  written 
comments,  as  well  as  any  other 
considerations  that  were  relevant  to  the 
decision. 

FOn  FURTHER  INFORMATION  CONTACT: 
Harold  Goldsmith,  Economic  Regulatory 
Administration,  Department  of  Energy. 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20565,  (202)  586-4945. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Terms  and  Conditions  of  the  Consent 

Order 

I.  Introdactioa 

Wickett  is  a  general  partnership 
owned  by  Adobe  Resources  Corporation 
and  Tom  Brown.  Inc.  During  the  period 
covered  by  the  proposed  Consent  Order 
(August  1. 1973,  through  January  27. 
1981).  Wickett  owned  and  operated  a 
refinery  for  the  refining  of  crude  oil  and 
marketed  covered  products.  Therefore, 
Wickett  was  subject  to  the  jurisdiction 
of  the  ERA  to  determine  its  compliance 
with  the  Federal  petroleum  price  and 
allocation  regulahona. 

ERA  conducted  an  audit  to  determine 
Wickett's  compliance  with  these 
regulations  for  the  period  August  1, 1973. 


12236 


Federal  Register  /  Vol.  52,  No.  72  /  Wednesday.  April  15.  1987  /  Notices 


through  January  27, 1981.  In  a  Notice  of 
Probable  Violation  (NOPV)  issued  to 
Wickett  in  1979.  ERA  raised  certain 
questions  and  issues  concerning 
Wickett's  compliance  with  the 
regulations  governing  the  Entitlements 
Program  (10  CFR  §  211.67).  As  a  result  of 
discussions  with  the  firm,  analysis  of 
additional  information  it  submitted,  and 
further  investigation  and  consideration 
by  ERA.  ERA  determined  that  Wickett 
had  satisfactorily  resolved  most  of 
ERA'S  concerns  as  outlined  in  the 
NOPV.  However,  with  regard  to  certain 
processing  agreements  to  which  Wickett 
was  a  party  for  the  period  March 
through  May  1976,  the  firm  had,  in 
ERA'S  opinion,  violated  the  entitlements 
regulations  and  thereby  had  improperly 
benefited  by  approximately  $700,000. 
Wickett  has  maintained  that  it  correctly 
construed  and  applied  these  regulations. 
The  parties  desire,  however,  to  resolve 
the  issues  raised  without  further  resort 
to  complex,  lengthy  and  expensive 
compliance  actions.  ERA  believes  that 
the  terms  and  conditions  of  this  Consent 
Order  provide  a  satisfactory  resolution 
of  disputed  issues,  that  the  Consent 
Order  is  an  appropriate  conclusion  of 
the  audit  of  Wickett.  and  that  it  is  in  the 
public  interest. 

II.  Term  and  Conditions  of  the  Consent 
Order 

The  proposed  Consent  Order  has  been 
entered  into  in  order  to  resolve  all  civil 
and  administrative  disputes,  claims,  and 
causes  of  action  by  DOE  against 
Wickett  concerning  its  compliance  with 
the  Federal  petroleum  price  and 
allocation  regulations  during  the  period 
August  1. 1973.  through  January  27. 1981. 

Under  terms  of  the  proposed  Consent 
Order,  Wickett  shall  pay  to  DOE  the 
sum  of  $850,000  within  ten  days  of  the 
effective  date  of  the  Consent  Order.  The 
refund  amount  will  be  deposited  in  a 
suitable  account  for  distribution 
pursuant  to  the  special  refund 
procedures  prescribed  by  10  CFR  Part 
205,  Subpart  V. 

Submission  of  Written  Comments 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part.  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposed  Consent  Order 
to:  Wickett  Consent  Order  Comments, 
RG-30,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
All  comments  received  by  thirtieth  day 
following  publication  of  this  Notice  in 
the  Federal  Register  will  be  considered 
before  determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 


Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
sigriificantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comment.  If.  after  considering  the 
comments  it  has  received.  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  publication  of  a  Notice  in 
the  Federal  Register. 

Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  provisions  of  10  CFR  205.9(f). 

Issued  in  Washington,  DC,  on  April  2, 1987. 
Marshall  A.  Staunton, 
Adninistrator,  Economic  Regulatory 
Administration. 
[FR  Doc.  87-8329  Filed  4-14-87;  8:45  am] 

BILUNG  COOC  S450-01-M 


[ERA  Docket  No.  87-18-NG] 

Minnesota  Methane,  Inc.;  Application 
To  bnjjort  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  March  24, 1987,  of  an  application 
from  Minnesota  Methane,  Inc.  (MnM), 
for  blanket  authorization  to  import,  for 
its  own  account  or  the  account  of  others. 
Canadian  natural  gas  for  resale  to 
distribution  companies,  other 
purchasers,  and  end  users  in  the  United 
States.  Authorization  is  requested  to 
import  up  to  100  MMcf  per  day  or  a  total 
of  182.5  Bcf  over  a  five-year  period. 
MnM.  a  Minnesota  corporation,  intends 
to  use  existing  pipeline  facilities  or  new 
facilities  that  may  be  constructed  and 
placed  in  service  for  the  transportation 
of  the  proposed  imports.  MnM  states  it 
would  pursue  contracts  with  sellers  and 
purchasers  for  specific  quantities  of  gas 
under  market-responsive  terms  and 
conditions.  It  would  not  offer  to  enter 
into  any  contracts  containing  take-or- 
pay  obligations. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  May  15, 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

Chuck  Boehl,  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

Forrestal  Building.  Room  GA-076. 

1000  Independence  Avenue.  SW., 

Washington,  DC  20585,  (202)  586-fl050 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel, 

U.S.  Department  of  Energy,  Forrestal 

Building.  Room  6E-042, 1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585,  (202)  586-6667 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  as 
the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684.  February  22, 1984). 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
asserts  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  reponse  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23. 
Forrestal  Building.  1999  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t..  May  15, 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  incuding  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
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understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  A  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  §  590.316. 

A  copy  of  MnM's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  April  3, 1987. 
Robert  L  Davies, 

Director,  Office  of  Fuels  Programs, 
Economnic  Regulatory  Administration. 
IFR  Doc.  87-8330  Filed  4-14-^7;  8:45  am] 

BILUNG  CODE  MSO-01-M 

[ERA  Docket  No.  87-17-NGl 

PeopleService,  Inc.;  Application  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  March  24, 1987,  of  an  application 
from  PeopleService,  Inc.  (PSI),  for 
blanket  authorization  to  import 
Canadian  natural  gas  for  short-term  and 
spot  market  sales  to  customers  in 
various  markets  in  the  United  States. 
Authorization  is  requested  to  import  up 
to  100  Bcf  per  year  for  a  two-year  period 


beginning  on  the  date  of  the  first 
delivery.  PSI,  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Council  Bluffs,  Iowa,  is  a  wholly  owned 
subsidiary  of  UtiliCorp  United  Inc.,  a 
Missouri  corporation  with  its  principal 
place  of  business  in  Kansas  City, 
Missouri.  PSI  proposes  to  purchase 
natural  gas  from  various  Canadian 
suppliers  on  a  short-term  basis  for 
resale  to  various  local  distribution 
companies  and  end  users  in  the  United 
States.  PSI  intends  to  use  existing 
pipeline  facilities  for  the  transportation 
of  the  proposed  imports.  PSI  will  advise 
the  ERA  of  the  date  of  first  delivery  of 
the  import  and  submit  quarterly  reports 
giving  details  of  individual  transactions. 
The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  May  15. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Stronach.  Natural  Gas 
Division.  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  GA-076, 1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-9622 
Diane  J.  Stubbs,  Natural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  U.S.  Department  of  Energy. 
Forrestal  Building,  Room  6E-042. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-6667 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  response  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  responses  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 


however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.s.t..  May  15, 1987. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  A  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  PSI's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
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Issued  in  Wa&ningtoQ.  DC.,  April  3, 19tS7. 
Robert  L.  Davies, 

Director,  Office  of  Fuels.  Programs,  EcanomJc 
Regulatory  Administration. 

IFR  Doc.  87-8331  Filed  4-14-«7:  «:4S  am|< 
BiLUNG  cooe  MaO-OVM 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  FHad;  Waek  of 
Febraary  27  ThitM0h  Marcti  6, 1907 

During  the  Week  of  February  27 


through  Ndarch  6, 1987,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  is  the  Appeadix  to  this  Notice 
were  filed  with  the  Office  of  Heariogs 
and  Appeals  of  the  Departinent  of 
Eaergy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  wiU  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
OD  the  application  within  ten  days  of 


service  ol  nouce,  as  prescribed  in  the 
procedural  regulations.  Yw  purposes  of 
the  regulatioas,  Um  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actua) 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  D^ariment  ol 
Energy.  Washington.  DC  20585. 

April  6, 1987. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  tiM  Office  of  iiearinga  and  Appeals 

CWeek  of  Fabruwy  27  Owough  Mvcti  6. 1967) 


□•(• 


Nam*  and  localion  o(  applicant 


CM*Na 


TVp»o( 


Jan  30,  »9«7.. 


Feb.  13.  HB7 


Mar  2.  1907.. 


Mar  2.  1987.. 
Mar.  2.  1967. 


Wind  Enflr^  Oavalopment  Cofporatton,  Rio  Pi0<  ^as,  Puorlo  Rico.. 

Belciier  ON  Company.  Inc..  Munvy.  Kanbefcy ,1.. 

Pienon,  Ba«  S  Doviid.  Washingtorv  DC . 

Ta*  True,  V««Jhlngton,  DC 


Toon.  Manihni.  SnaniMr.  HoAoway  4  Daden,  Po<1tend,  0>«gon.. 


Mar.  3.  1967.... 


Mar  3.  1967  . 


Mar  6. 1967.. 


General  Electnc  Calma  Company,  Greentielt,  Maryland 


Paler  T.  Tofe*.  Maywood.  New  Jersey 


Keneco.  UtItettOKm,  Perwwylvana 


KEG-0005.. 
KER-0020.. 
KFA-OOei.. 


KRR-<M18 

KFA-«0e3-... 

KFA-ooe: 

KFA-00e4 

KEE-OiaS.-.. 


PetMon  tor  Special  Redran.  N  granted:  Puerui  Rico  would  be  required  to  comply  with 
•w  Mrnia  tH  the  Commorweallh  Oil  Refining  Company,  Inc.  (CORCO)  Conaac^ 
Ordar. 

Request  tor  ModWcation/Reaciaaior.  If  granted:  The  December  24,  1986  Dedalon  and 
Ordar  (Case  No.  KEE-0065)  would  be  resonded  regardkig  the  Arm's  request  tor  an 
ancepaon  to  the  raporting  reguramanls. 

Appeal  ol  an  Intormation  Request  Oenal.  If  grarrted:  Die  January  30.  1987  Freedom  <t 
Information  Hequesl  Denial  issued  by  tbe  Office  of  Procuremerrt  Operations  would 
ba  rnacindad,  and  Plerson.  Baf  •  Dowd  would  recowe  access  to  certain  JuamieiUs 
relevant  to  tf>e  evaluation  of  «s  proposal  submtlad  under  sokcitaVen  na  DE-RP01- 
»7..FE610e3 

Oaquosl  tor  ModMicabon/ Rescission  If  granted:  The  February  10.  1987  Decision  and 
Order  (Case  f4o.  KRO-0270)  woald  be  leaarided  regardtog  »«  darsal  of  the  Motion 
for  Discovery  Med  by  Ted  Trues  Tiustee  m  Bankruptcy 

Appeal  of  an  Information  Request  Dental  If  granted:  The  January  28  and  February  9. 
1967  Freedom  of  Information  Raqueat  Demal  Bsued  by  tfie  BonnevMe  Power 
AdnamstraDon  would  be  reacnded.  end  Tooze.  MershaV.  Sfienker.  Hoaoway  4 
Dudan  would  leceive  access  to  contract  drafts,  letter  drafts  and  memoranda  relating 
to  transrmssior  Corrtrad  No  D£-MS-7»-«6eP91947 

Appeal  ol  an  Information  Requaat  Denial  If  granted:  The  January  29,  1967  Freedom  ot 
Information  Request  Denial  aaued  by  the  Albuquerque  Oparanona  Office  would  ba 
laadivled.  and  General  Electnc  Cakna  Company  would  receive  information  relevant 
to  Contract  f4o  95-3996  arxl  its  aiiiaiidmaiifc 

Appeal  ol  an  Information  Request  Denial  H  grantait  The  January  29.  1967  Freedom  of 
InfarmaHon  Request  Denial  naued  by  the  Offioe  of  Nuclear  Energy  would  be 
raacndad.  and  Peter  T  Torefl  wauld  lacawa  a  copy  of  a  letlar  and  a  draft  aetllament 
proposal  from  *>e  Deputy  OveclDr.  Office  of  Remedal  Action  and  Waste  Technolo- 
gy. Office  of  Nuclear  Energy  to  Mr.  William  Rupp.  an  attorney  tor  the  Borough  of 
Maywood. 

Exception  to  the  Raporting  Requiraments.  If  granted  Keneco  wouW  not  be  required  la 
Me  Fonn  EIA-7S2.  "ReseHer/Rafailera'  Monthly  Petroleum  Products  Sates  Report" 


Refund  Applications  Received 

[Week  of  Febniary  Z7  to  March  6,  1967] 


Date 


Name  of  refund  proceeding/ name  of  refund  applicant 


CaaaNo. 


Feb  27,  1967  to  Mar.  3,  1967.. 

Fab.  27.  1987 

Fab  27,  1987 

Mar  2,  1987 

Mar  2,  1987 

Mar.  2,  1987 

Mar  2,  1987 

Mar  2.  1987 

Mar  2.  1987 

Mar  2.  1987 

Mar  2,  1967 

Mar  2,  1987 

Mar.  2,  1987 

Mar  2.  1987...„ _ 

Mar  2.  1967™ 

Feb.  20.  1967 

Mar  2,  1987 

Mar  2.  1987 

Mar   2.  1987 

Mar  2.  1967 

Mm  2,  1967 „ 

Mar  2.  1867 

Feb   13,  1967 

Mar  2.  1967 „ 

Mar  2,  1967 

Fab.  27,  \an 


Qetty  Refund  Applications 
Las  Wlkaiiia  Chevroiel  .. 

Laa  WiMems  Chevrolet 

Tracy's  Servica _ 

Onacftotl  area.  Service 

Pad  Paten  Motm .._. 

Judd"sMob«..._.. _.... 

L  J.  Mot*...- 

Bnic#'s  Motoit ».,. 

L  A  J  MobH 

Broce-sMobi ,.- 

OnaUan  Son,  Inc 

Christian  Son,  toe. x... 

Chnstlan  Son.  Inc J... 

Oinsaan  Sorv  Inc I.... 

Nu  Way  OM  Company 


Wilkams  A  Donus  Oil  Company.,.. 

HMwoslai'n  Butane  Gas .,„ 

Johneton's  LP  Gas 

Home  Gas,  Inc.. 
Aidtog  Corf)oratlon.. 
LS.  Abbott  LP  Gas.. 
Western  Petroleum,  kic!. 
Bryan  Municipal  Light  &  Watar. 
Obartn  UgM  t  Water  System.. 
Kauken  GAS.  Stsppmf 


.:±: 


RF2e6-6aS  INu  nF366-748 

RF265-698 

RF265-e9* 

RF265-10691 

RF26e-106S2 

RF26S- 10663 

RF266- 10694 

RF265-10695 

RF226- 10696 

RF22S- 10701 

RF225-1070a 

RF225-10703 

RF225- 10704 

RF225- 10706 

Rf3225-10706 

RFasa-i 

RF 112-200 

RF140-51 

RF140-63 

RF1 40-63 

RF108-32 

RF206-15 

RF22«>-<86 

RF272082 

RF272.383 

RF272-3aS 
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Dale 


Feb 
Mar. 
Mar 


Mar. 


Jan 

Dec 

Apr 

Jurte 

Mar 

Mar 

Mar 


Mar 


Mar 


1987... 

1967 

1967 

1987 

1987 

1987 

1987 

1967 

1967 

1987... 
1966 

196a.._ 
1963  .„. 

1967 

1967 

1967 

1967 

19e7._.. 

1967 

1987 

1967 

1967...., 

1967 

1967 


Refund  Applications  Received— Continued 

tWeek  of  February  27  lo  March  6.  1987) 


Name  ol  reftjrxl  proceeding/name  of  refund  appkcam 


Grand  Haven  Pubte  Schools 

Union  Camp  Corporation 

Faiilawn  Oil  Sarvica 

Oarigolo 

Dorazn  s  Mobd  Service  Stabon.. 

EastsKJe  Oil  Company , 

Eastside  Oil  Company 

H.C.  LewB  Oil  Company 

H.C.  Lewis  OH  Company 

Sommers  Company 

Huffy  Oil  Company „ „ 

City  of  New  Yor*  . 


Eastern  Seaboard  Petroleum... 

Flmt  Community  Sctx>ols 

Outboard  Manne  Corporation.. 

AJ.  Trucking,  (nc 

Newmans  One  Stop 

OW  Elm  Senices,  Inc 

Jesse's  MobH  Service „_.. 

Souttiwestam  Film  Servioa. 

Tower  Lines,  Inc 

J.  Marlin  Emst  a  Sons.  Inc 

Anderson  Clayton  Foods 

City  ct  Columbus.  Georgia 


CaaeNo 


RF272-386 

RF272-387 

RF264-7 

nF272-384 

RF225- 10698 

RF250-2712 

RF250-2713 

RF250-2714 

RF250-2715 

RF250-2716 

RF2SO-2717 

RF272-380 

RF272-361 

RF272-388 

nF272-389 

RF27&-2476 

RF40-3677 

RF225-10699 

RF225-10700 

RF270-2477 

RF27&-2478 

RF27a-2479 

RF272-390 

RF272-391 


(FR  Doc.  87-8332  Filed  4-14-87;  8:45  am] 

BIUJNG  CODE  MS0-01-M 

Notice  of  Cases  Filed  With  ttie  Office 
of  Hearings  and  Appeals;  Week  of 
March  6  Through  March  13,  1987 

During  the  Week  of  March  6  through 
March  13. 1987,  the  appeals  and 
applications  for  exceptions  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 


Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comment  on 
the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

April  6, 1987. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


Ust  of  Cases  Received  by  the  Office  of  Hearing  and  Appeals 

[Week  of  March  6  through  March  13.  1987) 


Date 


Dec.  22.  1986 
Mar.  10.  1967. 
Mar  10,  1967. 

kter.  12.  1987. 
Mar.  13,  1967. 


Name  and  location  o)  applicarit 


Tohim.  Inc..  Provo.  Utah 

E.E.  TuNoa.  Groveton.  Texas.. 


Natural  Resources  Defense  Council.  Washington,  DC 

Fleming  Brottiers  Oil  Company,  South  Haven, 
Jason  M.  Cook.  Morgantown,  West  Virginia.... 


Case  No. 


KRD-0022.. 
KER-0021 .. 
KFA-0065.. 

KEE-0130 

KFA-ooee.. 


Type  of  submission 


Motion  for  Discovery  tf  granted:  Discovery  wouk)  be  granted  to  Tekjm.  Inc  in 
cortnection  with  ttie  firm's  statement  of  obtectnns  to  the  Proposed  Remedial  Order 
issued  to  it  (Case  No  BRO-1244) 

Request  lor  ModilicaDon/Hescissioa  It  granted  The  December  23,  1986  Decsion  and 
Order  (Case  No  KEE-0073)  issued  to  E  E  Tullos  wouW  be  modified  regarding  his 
applicatioo    lor   exception    from    the    reporting   requirements   of    Form    EIA-782B 

Appeal  of  an  information  Request  Denial  If  granted  The  March  2.  1987  Freedom  of 
Information  Request  Denial  issued  by  tt<e  Office  of  Classification  and  Technical 
Information  wouk)  be  rescinded,  and  Natural  Resources  Defense  Council  would 
receive  access  to  a  complete  copy  of  the  Table  of  Contents  page  for  all  issues  of 
the  Sandia  Weapons  Review  from  1975  to  the  presanl 

Exception  to  tt>e  Reporting  Requiremertts  If  granted  Fleming  Brothers  Oil  Company 
would  not  tie  required  to  file  Form  EIA-762B.  "Reseller/Retailers  Monthly  Petroleum 
Products  Sales  Report" 

Appeal  of  an  Information  Request  Denial  If  granted:  The  February  19,  1987,  Freedom 
of  Information  Request  Denial  issued  by  the  Morgantown  Energy  Technology  Center 
(METC)  wouW  be  resanded  and  Jason  M  Cook  wouW  receive  access  to  lists  of 
Federal  Employees  at  METC  wtio  received  perlormance  awards  lor  Fiscal  Year 
1986. 


Refund  Applications  Received 

(Week  of  March  6  to  March  13,  1987) 


Date 


Nov 

2( 

),  1966 

Mar 
Mar 

1967  to  Mar. 
1987 

1987 

Mar 

1967 

Mar 

1987... 
1967 

Mar 

Mv 

1987 

Mar 

1967 

Mar.  9.  1967... 
Mar.  10,  1967.. 
Mar.  10,  1967.. 


Name  of  refund  proceeding/ name  of  refund  appkcant 


Duke's  Marathon 

Getty  Refund  Applications 

Alabama  River  Pulp  Company.. 

City  of  Oneonta 

Armco  Eastern  Steal  DivnWn... 

The  Bibb  Company _ 

University  of  Texas  at  Aualiii.„ 

Endeolt  Oil  Senica,  Inc 

TImble  Oil  Company,  Itk 

Taague  Oil  Cornpany 

Essex  Group.  hK 


Case  No. 


RF250-2718 

RF265-749  thai  RF265-771 

RF272-392 

RF272-393 

RF272-394 

RF272-395 

RF272-396 

RF40-367e 

RF161-104 

RF292-2 

RF139-16S 


12240 


Federal  Register  /  VoL  52.  Na  72  /  Wednesday.  April  15.  1987  /  Notices 


Refund  AppffcsMons  n«c«<¥gd — Continued 

(W«*>  of  Mwcft  6  lo  tAtniy  13,  19r7] 


Hmmi  of  ralund  pniceaifng/nani*  of  rafOnd  appOcant 


Cuafto. 


Mar  It.  1967  . 

Mac  11.  1967 

Mat  11.  1967 

Mar  11.  1987  . 

Mar  11.  1987  . 

Mar  11.  1987  . 

Mar  11.  1987  . 

Mar  11.  1987  . 

Mar  11,  1987  . 

Mar  11.  1967.. 

Mar  11.  1967  . 


Kings  Plan  Satwca  SutierK... 

Hagen's  MoM  Sstvica 

Siemon's  Fraaway  MoM 

Woodrufl  Ptaca  MoW. .... 

MuUin's  Sarvica  Staliort 


Charles  L  Suata  LP  Gas  Cvoipany- 

B  &  C  LP  Gas  Coapany — 

Ross  Uartioaz -... 

CauJhen  Oil  Inc _ 

Th«  Holmas  Lxnaslona  Coxpany 

City  ot  WaOtattai 


RF225- 10707 

RF225-10708 

^225-10709 

RF225-10710 

RF2Z5-10ri1 

RF208-16 

RF20e-17 

RFiei-tOS 

RF239-19 

RF?72-3gf7 

RF284-a 


|FR  Doc.  87-«333  Filed  4-14-87;  8:45  am) 
BILLING  CODE  645(M)1-M 

Notice  of  Cases  Filed;  Week  of  Marcti 
13  Througti  Marcti  20,  1987 

During  the  Week  of  March  13  through 
March  20, 1987.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 


Energy.  Submissions  inadvertently 
omitted  from  earlier  Hsts  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actaal 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

April  &  1987. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  ttie  Office  of  Hearings  and  Appeals 

[Week  of  March  13  (hrough  March  20.  1987] 


Data 


Name  and  location  o«  applicani 


Case  No. 


T»PB0« 


Feb.  19.  1987.. 


Mar  12.  1987.. 


Mt  Ally  Reining  Con<pany.  WasNngloa.  DC.. 


Mar  16.  1967.. 


Mar   16.  1987. 


Mar   17.  19«7.. 


Mar   17.  »«e7- 


J.  D  Snaet  S  Company.  Inc.  WaaMngton.  DC 

E.  H.  Pechan  &  Associates.  Inc,  SprtnglieW.  Vkgin  i... 

Motane  Petroleum  Company,  Inc,  Borger .  Texas .. 

InaKO  OH  Convany,  Mas*«nglon.  DC 


KRO-0320.. 

KnR-0022- 
KFA-00e7.. 
KEE-0131 .. 

KEF-ooee.. 


Mar 

17.  1*67 

Mar 

17.  1»87 _ 

Mar 

18,  we^.. 

Mar 

w.  tse?. 

Mar 

19.  1987 

McWInner  DMrAuDng  Co..  Inc..  San  Frandseo,  CriMomla.. 
R  W.  Tytan  Praducmg  Compaiy,  WfasHaiglmi.  DC 


Tnangle  OM  Company,  Easton,  Marytarx) 

low.  Dos  Matnas.  loiea J — 

Gay's  Faal  Saniea  tncarpomed,  Be«o«w  FMs.  VannoM .. 
Govemmant  AccotmtabiMy  Protect.  Washington,  I  Z 


Mar  20.  1967.. 


Inexco  ON  Company.  Washington,  DC.. 


KRD-0380... 
KEF-0090.. 

KEE-0138.. 
KEG-OOOe.. 
KEE-0133.. 

KFA-ooes.. 

KEF-0081 .. 


for  Discovery.   N  granted;  Disoovery  would  be  granlad  to  ML  Airy  nalliiiin 
Company  In  connection  with  the  Statement  of  Ob|actlor«  lubmftted  m  responae  to 

Hie  Ju«y  25.  1986  Proposed  Remadial  Order  isaued  to  ML  Airy  Re«ning  Company 

(Case  Na  KRO-0320) 
Request  for  Modification/Rescission.  II  granted:  The  pending  Motion  to  Dismiss  the 

Proposed  Remedial  Order  issued  10  JD.  Street  on  August  3.  1962  (Case  No.  HRO- 

0064)  would  be  granted. 
Appeal  o(  An  Intormatton  Request  Denial  If  granted:  EH  Pechan  A  Associates  would 

recerve  access  to  materials  produoed  by  Decision  Analysis  Corporation,  in  response 

to  a  DOE  contract  award. 
Exception  to  the  Reporting  Requvemanls.  If  granted:  Mojane  Petroleum  Compel^  Inc. 

would  not  be  lequired  to  Ma  Form  EIA-782e.  "Reseller/Retailer's  Monthly  Petroleum 

Products  Sales  Report." 
Imptefnentaiion  of  Special  Refund  Piccedures  If  granted-  The  Office  of  Hearings  and 

Appeals  would  Implement  Special  Refund  Procedures  pursuant  to  10  CFR.  Pari 

205.  Subpart  V.  m  connection  with  a  December  31,  1986  Consent  Order  which  the 

DOE  emerged  into  with  tneitco  Oil  Company 
Motion  for  Discovery  M  granted:  Discovery  would  be  granted  to  Mc\^»wler  Dembuting 

Company.  Inc  m  connecdoo  with  the  Sutement  of  Ob^ectora  submitled  in  response 

to   (he   Proposed   Remedial   OnMr   issued   to   the   flrni    (Case    No    KRO-0380) 
Implemeotation  of  Special  Refund  Procedures  If  granted:  The  Office  of  Hearings  arxl 

Appeals  would  implement  Special  Refund  Procedures  pursuant  to  10  CFR.  Part 

205,  Subpart  V.  in  connection  with  a  [December  29.  1986  Consent  Oder  which  the 

0O6  entered  into  with  R  W  Tyson  Producing  (^. 
Eaeeption  to  the  Reporting  Reqmremenls   II  granted;  Triangle  Oil  Company  would  no« 

be  required  to  file  Form  E1A-782B,  ■Reseller/ Retailers'  Monthly  Petroleum  Products 

Sales  Report" 
Raqueat  lor  Special  Rertrass.  If  granted:  The  Oftica  of  Heanngs  and  Appeals  would 

review  and  approve  the  proposed  expenditures  lor  Stnpper  Well  funds  which  were 

Unapproved  by  the  Assistant  Secretary  lor  Conservation  and  Renewable  Energy 
Exception  lo  ttie  Reporting  RequirerDents.  If  granted;  Gay's  Fuel  Service  Incorporated 

would  not  be  requred  to  file  Form  EIA-782B,  "Reseller/ Retailers'  Monthly  Petroleum 

Piedud  Salae  Report' 
Appeal  of  an  Information  Request  Denial.  If  granted;  The  March  10.  1987  Freedom  ol 

Intonnahon  Request  Denial  would  ba  rasdndad.  and  the  Government  Accountab*ly 

Protect  would  receive  access  lo  tfia  August  21.  1978  letter  to  K   Mattem  (DOE)  from 

A.  TruM.  Argonne  National  Latxxatory 
hnptomentatxm  of  Special  Ralund  Procedures.  H  granted  The  Otttca  01  Haaringa  an* 

Appeals  would  implement  Speoal  Refurx)  Procedures  pursuant  to  10  C.F  R.  Part 

306,  Subpart  V.  In  connection  wnh  a  November  7.  1986  agieernent  erNered  Mo  by 

the  (Dapartmant  of  Energy  and  Inexco  Ol  Company. 


Refund  Applications  Received 

DMaak  of  March  13  to  M«ch  20,  1967] 


Date 


Name  of  refund  proceedbig/name  o(  refund  applicant 


Dec.  4.  1986 

Jan  21.  1987.... 


Oayalar 


Cla*  Equipment  Campan 


RF250-2288 
RFT53-37 
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DsM 


Jan 
Jan. 


Mar 
Mar 
Mar 


81,  1987 

21.  1967 

30.  1967 

12.  1967 

13.  1987 

13.  1967 

13.  1967 

13.  1967 

13.  1987 

13.  1967 

13,  1967 

13  1987 

is!  1987  thru  M».' zbriwV'I 

18.  1987 . 

16,  1987 

16,  1987 

1 8,  1 967 

18,  1987 

18.  1987 

18.  1967 

18.  1967 

18.  1987 _„ 


Refund  Appllcatk>M  R«c*tv«d— Continued 

fWeek  of  Marct)  13  to  Mart*  20.  19871 

Nawa  ol  rahind  procaaang/nama  ol  rafcmd  appteanl 

WiHiafSon  Dwsal.  Inc „„ 

Oar*  Equcxnent  Comparry "7""~.„ 

Wllttaraon  Diesal,  Ine „ IZZZIIZZIZl  ....""™" 

Nattorial  M«»j«n/New  Jaraay ~~.'™.~~...     I_  

Hado  Oil  Company,  Inc II—IZT """..." 

Tampte  Hm  MoM .1_I_         ~ I 

PaHnar '8  MoM  San«ca , „     _  __       ™ 

Palmar-t  Mot*  Sannoa TZ-  "~      "" 

A-1  Mow - 

Black  Jack  MoU  ..„ZZIZZ!1""~~"!      [  """"" 

JrB  Parkar  MoM ,-___ 

Getty  Ratund  Applicationa I 1„_  "~~'"~™~~ 

HarniborB  Steam  Workj.  Lid. IZZil—ZZH"."  I   1...,. 

Oan-D-Sarvic« ".^ "!!!""""""""' 

Home  Pwroleum  Corporation ..  ™,   II ~        "      " """"" 

Jim  Smilh  Contracting  Co..  Inc.«™™.««„„™..« ^^" 

B.J.  McAdama.  Inc  at  al IZ ,~"___™L1.  

B.J  McAdama,  Inc  at  al .  . """..  ""Z!Z~,. I 

Vakje  Oil  Company ""'""      "~ 

Mid-South  Salaa.  inc "" 

Gary  Public  TransportaSon I "___  ~" 
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CaaaNo 


RFi  53-38 

HFl  54-38 

HFiM-35 

R03-361 

RF284-9 

RF225-10712 

HF225-10713 

RF225-10714 

flF225-1071S 

RF225-107ie 

nF226-t0717 

RF225-107ie 

RF265-772  mm  RF265-847 

RF272-39e 

RF2SO-2719 

RF116-9 

RF272-389 

RF40-3679 

RF4O-3780  thnj  RF40-3784 

RF263-31 

RF263-32 

RF272-400 


[FR  Doc.  87-fl334  Filed  4-14-87;  8:45  amj 

MLLINQ  COOC  •4S(H>1-« 

Notice  of  issuance  of  Decisions  and 
Orders;  Week  of  February  9  Through 
February  13,  1987 

During  the  week  of  February  0  through 
February  13. 1987.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Remedial  Orders 

T&M  Petroleum  Corporation,  2/11/87,  HRO- 
0101 

T&M  Petroleum  Corporation  and  Ted  R. 
Adkins  (collectively  'T4M").  and  Old  Antler 
Corporation  (Antler),  objected  to  a  Proposed 
Remedial  Order  (PRO)  which  the  Economic 
Regulatory  Administration  (ERA)  issued  to 
the  firm  on  November  15. 1982.  In  the  PRO. 
the  ERA  alleged  that  T&M  and  Antler 
received  illegal  revenues  totalling 
$1,904,046.16  as  a  result  of  selling  crude  oil  at 
prices  in  excess  of  those  permitted  by  10  CFR 
212.186  during  the  period  September  1979 
through  November  1980.  The  DOE  determined 
that,  with  respect  to  Antler,  the  allegations 
concerning  violation  of  10  CFR  212.186  should 
be  dismissed  without  prejudice.  With  respect 
to  the  remaining  respondents,  the  DOE 
concluded  that  the  Proposed  Remedial  Order 
should  be  issued  as  a  final  Remedial  Order, 
as  modified  by  this  Decision  and  Order.  The 
important  issues  discussed  in  the  Decision 
and  Order  Include  (i)  whether  TAM's  sales  to 
an  alleged  refiner  constituted  historical  and 
traditional  crude  oil  reseller  services,  (ii) 
whether  TAM's  sale  of  imported  crude  oil 
was  exempt  from  DOE  price  regulations  as  a 
"first  sale  into  U.S.  commerce."  and  (iii) 
whether  an  affiliated  corporation.  Antler, 
should  be  held  liable  for  the  actions  of  T&M. 


Tommy  Oil  Company,  2/11/87,  HRO-0120 

Tommy  Oil  Company  (Tommy)  objected  to 
a  Proposed  Remedial  Order  which  the 
Kansas  City  Regional  Office  of  the  ERA 
issued  to  the  firm  on  October  29. 1982.  In  the 
proposed  Remedial  Order,  the  ERA  found 
that  Tommy  violated  the  price  regulations 
applicable  to  sales  of  motor  gasoline  at  10 
CFR  Part  212,  Subpart  F  and  antecedent 
regulations,  by  selling  regular  and  premium 
gasoline  to  its  retail  customers  at  prices  that 
exceeded  the  maximum  lawful  selling  prices 
permitted  under  the  regulations.  After 
considering  the  firm's  Statement  of 
Objectiions,  the  DOE  concluded  that  the  PRO 
should  be  Issued  as  a  final  Order.  In  reaching 
its  conclusion,  the  DOE  rejected  the  firm's 
contention  that  the  ERA  erred  in  calculating 
Tommy's  banks  of  tmrecouped  product  costs 
separately  for  each  of  the  firm's  nine  retail 
outlets  and  for  each  grade  of  gasoline,  rather 
than  on  a  firm-wide  single  product  basis. 

Requests  for  Exception 

Dodds  Wholesaler's.  Inc.,  2/12/87,  KEE-0071 

Dodd's  Wholesaler's.  Inc.  filed  an 
Application  for  Exception  on  September  9, 
1967.  The  firm  sought  relief  from  the  reporting 
requirements  of  Form  EIA-782B  pursuant  to 
10  CFR  205.55(b)(2).  In  considering  the 
request,  the  EKDE  found  that  the  firm  did  not 
bear  an  unusual  burden  as  result  of  the 
reporting  requirements  that  would  warrant 
approval  of  exception  relief  Accordingly, 
exception  relief  was  denied. 

Idaho  Petroleum,  Inc.,  2/13/87,  KEE-0072 

Idaho  Petroleum.  Inc,  Filed  an  Application 
for  Exception  on  September  15. 1986.  The  firm 
sought  relief  from  the  reporting  requirements 
of  Form  E1A-782B  pursuant  to  10  CFR 
205.55(b)(2).  In  considering  the  request,  the 
DOE  found  that  the  firm  was  not 
experiencing  a  serious  hardship,  gross 
inequity  or  unfair  distribution  of  burdens  as  a 
result  of  the  reporting  requirements  that 
would  warrant  approval  of  exception  relief 
Accordingly,  exception  relief  was  denied. 

Motions  for  Discovery 

Ted  True.  Inc,  Ted  True,  2/10/87,  KRD-0270 


The  ERA  issued  a  PRO  to  Ted  True,  Inc. 
and  Ted  True,  alleging  that  they  sold  a 
substantial  volume  of  the  lower  tier  crude  oil 
they  purchased  as  upper  tier  or  stripper  crude 
oil.  On  August  13, 1985,  the  Respondents  filed 
a  Motion  for  Discovery  in  support  of  their 
objections  to  the  PRO.  On  February  9, 1987, 
OHA  denied  that  Motion.  As  an  initial 
matter.  OHA  determined  that  the 
Respondents'  Motion  totally  failed  to  meet 
the  requirements  for  discovery  set  forth  at  10 
CFR  205.198.  In  addition.  OHA  found  that 
Respondents'  requests  for  information 
regarding  the  legal  and  factual  basis  of  the 
PRO  should  be  denied  because  the  PRO 
clearly  set  forth  the  nature  and  basis  of  its 
allegations.  Finally,  OHA  denied  the 
Respondents'  requests  to  determine  whether 
any  audit  documents  had  been  destroyed, 
because  the  Respondents  were  already  in 
possession  of  all  the  documentation 
necessary  to  understand  the  PRO  and 
because  they  had  no  showing  of  improper 
agency  conduct, 

Tri-Service  Drilling  Company/Economic 

Regulatory  Administration,  2/9/87,  KRZ- 
0121,  fCRD-0120.  KRD-C120 

Tri-Service  Drilling  Company  filed  a 
Motion  to  Dismiss  and  a  Motion  for 
Discovery  in  connection  with  an  Amended 
Proposed  Remedial  Order  (APRO)  which  was 
issued  to  the  firm  on  September  3, 1985,  by 
the  Economic  Regulatory  Administration 
(ERA).  The  APRO  alleges  that  Tri-Service 
violated  the  price  regulations  applicable  to 
first  sales  of  crude  oil  and.  as  result,  obtained 
overcharges  of  $394,837.69.  plus  interest. 

In  its  Motion  to  Dismiss  the  proceeding, 
Tri-Service  claimed  that  (1)  the  ERA  had 
failed  to  meet  its  burden  of  proving  that  the 
pricing  violations  actually  occurred;  (2)  the 
firm  had  been  subjected  to  undue  burdens  as 
a  result  of  the  proceeding;  (3)  the  Texas 
statute  of  limitation  required  dismissal:  and 
(4)  the  ERA'S  (^im  should  be  barred  by  the 
doctrine  of  lacttes.  The  OHA  denied  this 
Motion  after  concluding  that  the  firm  had 
failed  to  support  any  of  its  claims. 

In  its  Motion  for  Discovery,  the  firm 
presented  three  interrogatories  in  which  it 
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asked  the  ERA  to  laiTiiiiy  Hnii  produce  all 
documents  relating  to  instances  in  which  it 
allowed  multiple  leases  to  be  treated  as 
single  properties  under  the  "aggregation  of 
rights  to  produce"  provisions  of  Ruling  1977- 
1.  The  OUA  determined  that  Tri-Service  had 
not  made  a  showing  of  discriminatory 
treatment  by  the  ERA  and  had  not  presented 
any  other  evidence  that  demonstrated  that 
such  discovery  would  in  any  way  advance 
the  proceeding. 

In  the  Decision,  the  OHA  also  considered  a 
Motion  for  Discovery  filed  by  the  ERA.  The 
Motion  was  denied  with  the  exception  of  one 
interrogatory  in  which  the  ERA  requested 
that  Tri-Service  produce  any  well  or  lease 
production  date  heretofore  not  submitted  for 
the  period  1972-1975.  The  OHA  determined 
that  this  discovery  request  was  meritorious 
because  it  addresses  the  issue  of  the 
accuracy  of  the  ERA'S  crude  oil  production 
calculations;  an  issue  disputed  by  Tri- 
Service. 

Refund  Applications 

Concoco  Inc./Pollatch  Corporation  el  oL  2/ 

12/87,  RF220-460  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  eight  Applications  for  Refund 
filed  by  purchasers  of  Conoco  refined 
products.  Each  customer  filed  for  a  refund 
based  upon  the  small  claims  procedures 
outlined  in  Conoco  Inc..  13  DOE  ?  85.316 
(1985).  After  examining  the  claims,  the  DOE 
concluded  that  all  eight  customers  should 
receive  refunds  based  on  the  volumetric 
refund  amount  established  in  Conoco.  The 
total  amount  of  refunds  granted  was  $30,579. 
Cranston  Oil  Service  Company,  Inc./Anthony 

aMafalada  Caliri,  et  al.,  2/12/87.  RF276- 

3  et  ai 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund  filed 
by  end-users  of  No.  2  heating  oil  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Cranston  Oil  Service  Company.  Inc.,  and 
its  successor-in-interest  Galego  Oil  Company. 
The  Applications  were  evaluated  in 
accordance  with  the  procedures  set  forth  in 
Cranston  Oil  Service  Co.,  14  DOE  H  85.499 
(1986).  The  amount  of  the  refunds  approved 
in  this  Decision  is  $297.  representing  $274  in 
principal  and  $23  in  interest. 

Crystal  Oil  Company/Kent  Oil  &  Trading,  2/ 
11/87.  RF233-44 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  Hied  by 
Kent  Oil  &  Trading,  a  reseller  of  Crystal  Oil 
Co.  refined  petroleum  products.  Kent 
presented  evidence  that  it  purchased  refined 
petroleum  products  from  Crystal  during  the 
Crystal  consent  order  period,  and  elected  to 
limit  its  claim  to  the  $5,000  small  claims 
threshold  for  resellers  established  in  Crystal 
Oil  Co.,  13  DOE  185,381  (1986).  The  refund 
approved  in  this  Decision  totaled  $8,884. 

Do  me  ni CO  Bus  Service,  Inc.,  Storer 

Coach  ways.  Southern  Coach,  2/13/87. 
RK270-1092.  RF27O-1095,  RF270-1097 
The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  applications 
submitted  by  three  bus  companies  for  refunds 
from  the  Surface  Transporters  Escrow, 
established  as  the  result  of  the  Stripper  Well 
Settlement  Agreement.  Each  bus  company 


applied  for  refund  based  on  its  purchases  of 
diesel  fuel  between  August  19, 1973  and 
January  27, 1981.  The  DOE's  Decision 
approved  each  company's  purchase  volumes. 
The  DOE  will  determine  a  per  gallon  refund 
amount  and  establish  the  amount  of  each 
company's  refund  after  it  completes  its 
analysis  of  all  Surface  Transporter  claims. 

Gulf  Pit  Corporation/D.  J.  Adams  et  al.,  2/ 
i2/B7.  RF4a-3610 
Thf  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
on  behalf  of  D.  J.  Adams  and  eight  other  firms 
in  the  Gulf  Oil  Corporation  refund 
proceeding.  Each  firm  was  a  retailer  of  Gulf 
Oil  Gbrporation  refund  proceeding.  Each  firm 
was  a  retailer  of  Gulf  refined  petroleum 
products  during  the  Gulf  consent  order 
period.  Following  the  procedures  outlined  in 
Gulf  Oil  Corp..  12  DOE  1185,048  (1984),  each 
applicant  demonstrated  that  it  purchased  a 
certain  volume  of  Gulf  covered  products  and 
that  it  would  not  have  been  required  to 
reduce  its  selling  prices  to  pass  through  the 
amount  of  the  refund  claimed.  Accordingly, 
refunds  totaling  325,823  in  principal  and 
$6,13r  in  interest  were  approved  for  the  nine 
clainlants. 

Gulf  Oil  Corporation/International  Drilling  Sr 
Energy  Corporation  2/11/87.  RF40-36O9 
Thp  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
by  littemational  Drilling  &  Energy 
Corporation  (IDEC)  in  the  Gulf  Oil 
Corporation  refund  proceeding.  IDEC  was  a 
retailer  of  Gulf  products  during  the  Gulf 
consent  order  period.  Following  the 
procedures  outlined  in  Gulf  Oil  Corp..  12  DOE 
185,(M8  (1984),  IDEC  demonstrated  that  it 
purcliased  a  total  of  877,625  gallons  of  Gulf 
propene  and  butane  and  that  it  would  not 
have  been  required  to  reduce  its  selling  prices 
to  pass  through  the  amount  of  the  refund 
claimed.  According.  IDEC  will  receive  $1,071 
in  principal  and  $255  in  interest. 
Gulf  Oil  Corporation/Pomona  Oil  Company. 
S/U/B7.  RF40-2665 
The  DOE  denied  an  Application  for  Refund 
filed  in  connection  with  the  Gulf  Oil 
Corporation  special  refund  proceeding  by 
Pomona  Oil  Company,  a  reseller  of  refined 
petroleum  products.  Pomona  purchased  Gulf 
products  through  Adamucci  Oil  Company.  In 
a  previous  decision,  the  DOE  had  granted 
Adatnucci  a  full  volumetric  refund  based  on 
its  Qiwn  purchases  from  Gulf.  Since  the 
Adamucci  family  held  a  controlling  interest  in 
Poniona,  the  DOE  determined  that  a  refund 
for  Pomona  would  represent  a  second 
payment  to  a  single  interest.  Accordingly, 
Pomona's  Application  for  Refund  was  denied. 

Gulf  Oil  Corporation/Smitty's  Gulf  Service, 
et  al,  2/9/87,  RF40-2212 

Tke  DOE  granted  refunds  from  the  Gulf  Oil 
Cort>oration  deposit  fund  escrow  account  to 
21  purchasers  of  Gulf  refined  petroleum 
products.  The  refund  applicants  are  retailers 
who  demonstrated  that  they  would  not  have 
been  required  to  reduce  their  selling  prices  to 
their  customers  by  the  amount  of  the  refund 
claitned.  The  refunds  to  these  firms  totaled 
$25^74. 

Gulf  Oil  Corporation/Walker  Oil  Company, 
et  al..  /10/87.  RF40-2070  et  al 


The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund  filed 
on  behalf  of  Walker  Oil  Company  and  four 
other  firms  in  the  Gulf  Oil  Corporation  refund 
proceeding.  Each  firm  was  both  a  reseller  and 
a  consignee  of  Gulf  products  during  the  Gulf 
consent  order  period.  Following  the 
procedure!  outlines  in  Gulf  Oil  Corp.,  12  DOE 
1185,048  (1984),  each  applicant  demonstrated 
that  it  purchased  a  certain  volume  of  Gulf 
middle  distillates  and  that  it  would  not  have 
been  required  to  reduce  its  selling  prices  to 
pass  through  the  amount  of  the  refund 
claimed.  Each  applicant  also  demonstrated 
that  as  a  consignee  it  had  lost  potential  sales 
of  Gulf  motor  gasoline  and  therefore  had 
been  injured  by  Gulfs  allegedly 
uncompetitive  prices.  Accordingly,  refunds 
totaling  $13,939  in  principal  and  $3,198  in 
interest  were  approved  for  the  five  claimants. 

Hicks  Oil  ond  Hicks  Gas  Co.,  Inc./Mt. 

Pulaski  Products,  Inc.,  Lake  Fork  Grain 
Company,  2/12/87,  RF237-10,  RF237-11 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
in  the  Hicks  Oil  and  Hicks  Gas  Company, 
Inc.  special  refund  proceeding.  Both 
applicants  were  end-users  of  propane 
purchased  from  Rocket  Supply  Company,  a 
wholly-owned  subsidiary  of  Hicks.  In  the 
Decision.  Ihe  DOE  granted  the  two 
applications  under  the  standards  specified  in 
Hicks  Oil  and  Hicks  Gas  Co.,  13  DOE 
185.400  (1$86).  The  refunds  granted  total  $559. 
representing  $412  in  principal  and  $147  in 
interest. 

Marathoii  Petroleum  Company/ Amigene 
Mitctfell,  et  al..  2/11/B7.  RF250-2111  et 
al     ! 
The  DOE  issued  a  Decision  and  Order 
concemiiig  52  Applications  for  Refund  filed 
by  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $41,522  in 
principal  and  $3,060  in  interest. 

Marathon  Petroleum  Company/Coffey 

Marathon  Service.  2/10/87.  RF250-658  el 
al. 
The  DOE  issued  a  Decision  and  Order 
concerning  seven  Applications  for  Refund 
filed  by  jjurchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $7,338  in 
principal  and  $540  in  interest. 

Marathon  Petroleum  Company/Columbus 
Board  of  Education,  et  al.  2/9/87. 
RF250-2660  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  12  Applications  for  Refund  filed 
by  end-users  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  The 
Applications  were  evaluated  in  accordance 


Fr- 


^ter  /  Vol.  52,  No.  72  /  Wednesday.  April  15.  1987  /  Notices 


12243 


with  the  procedures  set  forth  in  Marathon 
Petroleum  Co..  14  DOE  \  85.269  (1986).  The 
sum  of  the  refunds  approved  in  this  Decision 
is  $13,296,  representing  $12,382  in  principal 
and  $914  in  interest. 

Marathon  Petroleum  Company/East  Coast 
Oil  Corporation.  2/9/87.  RF250-1872, 
RF250-1873 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  East  Coast  Oil  Corporation  (East  Coast),  a 
reseller  of  Marathon  covered  products. 
Although  the  firm's  purchase  of  middle 
distillates  and  motor  gasoline  from  Marathon 
during  the  consent  order  period  exceeded  the 
threshold  refund  level  established  in 
Marathon  Petroleum  Co.,  East  Coast  elected 
to  file  its  refund  applications  in  accordance 
with  procedures  for  filing  claims  based  upon 
the  35  percent  presumption  of  injury  outlined 
in  the  Marathon  decision.  After  examining 
the  evidence  and  supporting  data  submitted 
by  the  firm,  the  DOE  concluded  that  East 
Coast  should  receive  a  total  refund  of 
$26,447.01,  representing  $24,945.49,  in 
principal  and  $1,501.52  in  accrued  interest. 

Marathon  Petroleum  Company /Remote 
Senices,  Inc.,  2/12/87,  RF250-1872. 
RF250-1874 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  Filed 
by  Remote  Services.  Inc.  (Remote),  a  reseller 
of  Marathon  covered  products.  Although  the 
firm's  purchase  of  motor  gasoline  from 
Marathon  during  the  consent  order  period 
exceeded  the  threshold  refund  level 
established  in  Marathon  Petroleum  Co.. 
Remote  elected  to  file  its  refund  applications 
in  accordance  with  procedures  for  filing 
claims  of  less  than  $50,000  under  the  35 
percent  presumption  method  outlined  in  the 
Marathon  decision.  Ater  examining  the 
evidence  and  supporting  data  submitted  by 
the  firm,  the  DOE  concluded  that  Remote 
should  receive  a  total  refund  of  $53,105.25, 
representing  $49,999.99,  in  principal  and 
$3,105.26  in  accrued  interest. 

Marathon  Petroleum  Company /Southwest 
Georgia  Oil  Company,  2/13/87.  RF250- 
1875.  RF250-1876 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  Southwest  Georgia  Oil  Company 
(Southwest),  a  reseller  of  Marathon  covered 
products.  Although  the  firm's  purchase  of 
middle  distillates  and  motor  gasoline  from 
Marathon  during  the  consent  order  period 
exceeded  the  threshold  refund  level 
established  in  Marathon  Petroleum  Co., 
Southwest  elected  to  file  its  refund 
applications  in  accordance  with  procedures 
for  filing  claims  based  upon  the  35  percent 
presumption  of  injury  outlined  in  the 
Marathon  decision.  After  examining  the 
evidence  and  supporting  data  submitted  by 
the  firm,  the  DOE  concluded  that  Southwest 
should  receive  a  total  refund  of  $13,995.28, 
representing  $13,177.05  in  principal  and 
$818.21  in  accrued  interest. 

Mobil  Oil  Corporation /A.  Gordon  Tracy,  et 
al.,  2/9/87.  RF22S-7121  et  al. 
The  DOE  issued  a  Decision  granting  50 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  retailers 


and  resellers  of  Mobil  refined  petroleum 
products.  Each  applicant  elected  to  apply  for 
a  refund  based  upon  the  presumptions  set 
forth  in  the  Mobil  decision.  Mobil  Oil  Corp., 
13  DOE  1  85.339  (1985).  The  DOE  granted 
refunds  totalling  S31,378,  representing  $25,854 
in  principal  plus  $5,524  in  interest. 

Mobil  Oil  Corpora  tion/Anderes  Oil 

Company,  el  al.,  2/10/87.  RF225-B702  et 
al. 

The  DOE  issued  a  Decision  granting  104 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by 
retailers,  resellers  and  end-users  of  Mobil 
refined  petroleum  products.  Each  applicant 
elected  to  apply  for  a  refund  based  upon  the 
presumptions  set  forth  in  the  Mobil  decision. 
Mobil  Oil  Corp.,  13  DOE  %  85,339  (1985).  The 
DOE  granted  refunds  totalling  $85,035, 
representing  $70,052  in  principal  plus  $14,983 
in  interest. 

Mobil  Oil  Corporation/Baldanza  Bakery, 
Inc..  et  al.  2/10/87,  RF225-3639  et  al 
The  DOE  granted  22  Applications  for 
Refund  from  a  fund  obtained  through  a 
consent  order  that  the  DOE  entered  into  with 
Mobil  Oil  Corporation.  All  of  the  applicants 
were  end-users  who  purchased  directly  from 
Mobil  and  therefore  were  eligible  for  refunds 
equivalent  to  their  full  allocable  shares  based 
on  the  volumetric  methodology  set  forth  in 
Mobil  Oil  Corp..  13  DOE  \  85,339  (1985).  The 
total  amount  of  the  refunds  granted  was 
$1,772,  representing  $1,464  in  principal  plus 
$308  in  interest. 

National  Helium  Corporation/Wisconsin, 

RQ3-214 
Vickers  Energy  Corporation/Wisconsin, 

RQl-216 
Standard  Oil  Company.  (Indiana)/ 

Wisconsin.  RQ21-342 
Standard  Oil  Company  [Indianaj/Wisconsin. 

RQ21-354 
Standard  Oil  Company  f Indianaj/Wisconsin. 

2/13/87.  RQ251-355 

The  State  of  Wisconsin  filed  a  proposed 
second-stage  refund  plan  with  the  Office  of 
Hearings  and  Appeals  (OHA)  pursuant  to 
Decisions  and  Orders  estasblishing 
procedures  for  the  disbursement  of  funds 
obtained  under  consent  orders  with  National 
Helium  Corp..  Vickers  Energy  Corp..  and 
Standard  Oil  Co.  (Indiana).  Wisconsin 
proposed  to  use  $130,000  to  expand  its  oil 
furnace  replacement  program  for  low-income 
families.  In  a  second  program,  the  state 
proposed  to  spend  $918,112  to  improve  energy 
conservation  in  rental  properties.  The  stale 
also  proposes  to  set  aside  $14,000  from 
Amoco  II  for  use  by  its  federally-recognized 
Indian  tribes.  In  addition,  Wisconsin 
proposes  to  disburse  an  equal  share  of  the 
$15,000  that  it  set  aside  from  Amoco  I  to  its  11 
tribes  in  order  to  fund  weetherization 
programs  on  the  reservations.  The  OHA 
concluded  that  the  plans  were  restitutionary 
to  consumers  of  petroleum  products  who 
were  injured  by  the  alleged  overcharges. 
Accordingly,  the  OHA  approved  the  refund 
plans. 

Standard  Oil  Company  (Indiana)/ 

Massachusetts.  RQ251-343 
Northeast  Petroleum  Industries/ 

Massachusetts.  RQ25-344 


Notional  Helium  Corporation/ 

Massachusetts.  RQ-345 
Perry  Gas  Processors,  Inc. /Massachusetts. 

RQ183-346 
Coline  Gasoline  Corporation/Massachusetts, 

2/9/87.  RQ^51-347 

The  DOE  issued  a  Decision  concerning  the 
second-stage  refund  plans  filed  by  the 
Commonwealth  of  Massachusetts  in  the 
Standard  Oil  Co.  (Indiana).  Northeast 
Petroleum  Industries.  National  Helium  Corp.. 
Perry  Gas  Processors.  Inc..  and  Coline 
Gasoline  Corp.  refund  proceedings. 
Massachusetts  plans  to  use  $200,000  for 
vehicle  height  sensors  in  Boston.  These 
sensors  will  help  prevent  low-bridge 
collisions  and  thereby  conserve  gasoline  as 
the  result  of  fewer  delays  and  reduced 
congestion.  The  Commonwealth  plans  to  use 
$289,720  for  various  enhancements  to  its 
rideshare  program.  This  program  will 
decrease  fuel  consumption  among  commuters 
by  encouraging  carpooling  and  vanpooling. 
Accordingly,  the  DOE  approved  these  two 
programs.  The  DOE  did  not  approve 
Massachusetts'  proposal  to  spend  $125,000 
for  8  fleet  management  program  because  it 
would  benefit  municipal  and  school  district 
fleets  as  well  as  commercial  fleets. 

Slinnes  InterotI  Inc./Northville  Industries 
Corp..  2/11/87.  RF125-10 

Northville  Industries  Corporation  filed  an 
Application  for  Refund  seeking  a  portion  of 
the  escrow  account  fund  remitted  by  Stinnes 
Interoil,  Inc.  Northville's  claim  was  based  on 
its  purchases  of  Stinnes  gasoline  on  the  spot 
market.  The  decision  and  order  stated  that  a 
reseller  who  only  made  spot  purchases  is 
presumed  to  have  not  injured  from  the 
purchases,  and  does  not  qualify  for  a  refund. 
However,  Northville  was  afforded  an 
opportunity  to  rebut  the  no-injury 
presumption  by  demonstrating  that  the 
purchases  were  made  for  supplying  needs, 
and  that  the  firm  sustained  losses  as  a  result 
of  the  purchases.  Northville  in  this  case  failed 
to  rebut  the  no-injury  presumption. 
Accordingly,  its  refund  request  was  denied. 
Union  Texas  Petroleum  Corporation/ 

Chevron  U.SA..  Inc..  2/10/87.  RF140-18 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Chevron  U.S.A.,  Inc.  (Chevron)  in  connection 
with  its  purchases  of  Union  Texas  Petroleum 
Corporation  (UTP)  natural  gas  liquids 
(NGLs).  The  NGLs  were  used  by  Chevron  as 
raw  materials  for  blending  in  the 
manufacture  of  motor  gasoline.  In  considering 
Chevron's  application,  the  DOE  applied  the 
volumetric  and  small-claims  presumptions 
applicable  to  resellers  (including  refiners)  of 
UTP  petroleum  products  who  elect  not  to 
make  a  detailed  showing  of  injury.  Under 
those  presumptions,  the  DOE  determined  that 
Chevron  was  entitled  to  receive  a  threshold 
refund  of  $5,000  plus  a  proportionate  share  of 
the  interest  accrued  on  the  UTP  consent 
order  funds.  The  refund  approved  in  the 
Decision  and  Order  totalled  $7,238. 

WE-MAC Manufacturing  Company 

Superior's  Brand  Meals,  2/13/87,  RF270- 
1112,  RF270-1114 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  approving  a 
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manufacturing  company  and  a  meat  packing 
company  for  refunds  from  the  Surface 
Transportation  Escrow,  established  as  the 
result  of  the  Stripper  Well  Settlement 
Agreement.  Each  company  operates  a  private 
fleet  of  trucks  and  based  its  claim  on 
purchases  of  diesel  fuel  between  August  19. 
1973  and  January  27, 1981.  The  DOE's 
Decision  approved  each  company's  purchase 
volumes.  The  DOE  will  determine  a  per 
gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Dismissals 

The  following  submissions  were 
dismissed: 


Company  Name 


American  Printefs , 

AncJersoo  Clayton  Foods.  Inc ^ 


Asp»attic  Concrete  Coiporation .. 

B4B  Seraice 

Barge  Transport  Co..  ItK... 


Blue  Bm  Coach  Lmes.  Inc 

Bowden  Oil  Compariy _ _. 

Canton  Railroad  Conipany 

Cargill  Inc 

Cargo  Carriers 

Camcut  Service  Station 

Central  Soya  Co..  Inc _ _.._ 

Ctx)claw,  Inc _.. 

Oty  of  GreenviHe.  South  Carolina 

Crabtree  Oil  Company „ 

Dairynwn.  Iik -„ ._™_ 

David  R  Soler _. 

Do6son.  The  Mover „ 

Dover  Corp.,  Elev  Div 

Dyrotech  Industries,  Inc 

Equitec  Properties  Company 

Excel  Corporation 

Fashion,  lnc...„ 

Flav-O-Rich „ 

Freuhaul  Division 

General  Electric 

Gospel  Teachers  Publications,  Inc .. 
Government  Accountatnlity  Proied.. 

Harry's  Conoco 

Harvey's  Conoco 

Hoagiand's  Trarwport  Servica,  Ine... 

J  J  Wright  OtdamobUe,  Inc — 

John  Cmllo 


ME  A.  Inc 

Nalley's  Fine  Foods... 
Oregon  Trail  Garage.. 

Perry  Oil  Company 

Pete's  Conoco _ 

Pete's  Good  Gult 


Case  No. 


Ptmadelphia  ^4ewsp■p•ra.. 
Ray  Petroleum  Comparry .. 
Rotxnson  Freight  Liries 


Sagamore  Spring  GoH  Club.  Inc 

Security  Storage  Co..  Inc 

Sellers  Gram  Co..  Inc 

Stamford  Taxi.  Inc _ _. 

Star  Service  &  Petroleum  Co..  Inc.. 


Sorpenors  Fibers.  Inc 

Taylor's  Express.  Inc 

The  Hodson  Corporation „ 

The  Kroger  Company  

The  Phoenix  Electnc  Company.. 

The  Waggoners  TnjckioB 

TnmWe  Oil  Co.  Inc 

Turner  Towing  Co..  kic 

Union  Precision  Manufacturing.. 


RF225-6813 

RF270-578. 

RF270-774, 

RF270-1542. 

RF270-t543 

RF225-6771 

RF225-10287 

RF7-169 

RF270-1184 

RF204-13 

HF270-1434 

RF270-1579 

RF271-199 

RF220-476 

RF272-311 

RF225-6840 

RF225-6826 

RF40-3613 

KFA-0073 

RF270-2411 

RF225-6785 

RF225-6816 

RF225-6834 

RF270-1580 

RF225-6828 

RF270-2377 

RF225-6814 

RF225-6832 

RF225-5815 

KFA-0075 

RF22(M77 

RF220-478 

RF270-2043 

RF22 5-6799 

RF40-3643 

RF225-6830 

RF225-6836 

RF220-480 

RF225-361 1 

RF220-479 

RF40-3454 

RF40-3625 

RF225-9451 

RF270-1588. 

BF270-2111 

RF225-6767 

RF270-2236 

RF270-2333 

RF270-2129 

RF112-193, 

RF203-9 

RF225-239 

HF225-€766 

HF225-6819 

RF225-6829 

RF225-6833 

RF270-1006 

RF22<>-475 

BF225-6e55 

RF225-6846 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 


Avenue,  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  ileaf  reporter  system. 

Dated:  April  6, 1987. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  87-8335  Filed  4-14-67;  8:45  am) 

BtLUNQ  CODE  64S0-01-M 

Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  IMarch  2  Through 
March  6, 1987 

During  the  week  of  March  2  through 
March  6, 1987,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appecfls 

Institute  for  Policy  Studies,  3/3/87.  KFA-0076 

The  Institute  for  Policy  Studies  (IPS)  filed 
an  Appeal  from  a  determination  issued  by  the 
Director  of  the  Program  Support  Division 
(Diredlor)  of  the  Office  of  Military 
Application  for  Defense  Programs  in  response 
to  a  Request  for  Information  which  the  IPS 
had  submitted  under  the  Freedom  of 
Inforiyation  Act.  In  its  Appeal,  the  IPS 
challeriged  the  adequacy  of  the  DOE's  search 
for  reiponsive  documents.  In  considering  the 
Appeal,  the  DOE  determined  that  responsive 
docuitients  exist  and  that,  therefore,  the 
detergiination  was  inadequate.  Accordingly, 
the  case  was  remanded  to  the  Director  for  a 
furthqr  search  and  determination. 

Stone  Sr  Webster,  Engineering  Corporation, 
3^6/87,  KFA-0074 

Stotie  &  Webster  Engineering  Corporation 
[S&W)  filed  a  Freedom  of  Information  Act 
(FOIA)  Appeal  from  a  determination  issued 
to  the  firm  by  the  Assistant  Manager  for 
Administration  (Manager)  of  the  Richland 
Operations  Office.  In  that  determination,  the 
Manager  withheld  documents  relating  to 
evaluations  of  contract  proposals  by  a  DOE 
Source  Evaluation  Board  (SEB).  The  Manager 
withheld  the  documents  on  the  ground  that 
they  ivere  exempt  from  disclosure  pursuant  to 
Exemption  S  of  the  FOIA  which  applies  to 
predocisional,  deliberative  intra-  or  inter- 
ageni^y  communications.  He  also  found  that 
portions  of  the  documents  were  also  exempt 
from  disclosure  pursuant  to  Exemption  4, 
which  shields  privileged  or  confidential 
commercial  or  financial  information  obtained 
from  B  person  by  an  agency. 

In  considering  S&W's  Appeal,  the  DOE 
rejected  the  firm's  assertion  that  it  was 
entitied  to  a  detailed  Vaughn-type  index  of 
the  Withheld  documents.  However,  the  DOE 
found  that  the  Manager's  description  of  the 
documents  was  not  sufficiently  detailed  to 


conform  to  the  requirements  of  the  DOE's 
FOIA  regulations.  The  DOE  performed  a  de 
novo  review  of  the  documents  and  provided 
its  own  detailed  description.  In  addition,  the 
DOE  found  that  certain  forms  used  in  the  SEB 
evaluationa  could  be  released.  However,  the 
DOE  determined  that  the  remainder  of  the 
documents  are  exempt  from  disclosure 
pursuant  to  Exemption  5,  and  that  portions  of 
the  documents  may  also  be  exempt  under 
Exemption  4.  Accordingly,  the  Appeal  was 
granted  in  part. 

Tri-City  Herald,  3/5/87,  KFA-0077 

Tri-City  Herald  filed  an  Appeal  from  a 
denial  by  the  Assistant  Manager  for 
Administration  of  the  Richland  Operations 
Office  (Manager)  of  a  Request  for  Information 
which  the  firm  had  submitted  under  the 
Freedom  of  Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  determined 
that  pursuant  to  Exemption  4,  the  Manager 
properly  withheld  contract  proposals  prior  to 
the  award  of  the  contracts. 

Remedial  Orders 

Doram  Energy,  Inc..  Damson  Oil  Corporation, 
3/2/87,  HRO-0149 
Doram  Energy,  Inc.  and  Damson  Oil 
Corporation  objected  to  a  Proposed  Remedial 
Order  which  the  Economic  Regulatory 
Administration  (ERA)  issued  to  the  firms  on 
July  6, 1981  In  the  Proposal  Remedial  Order, 
the  ERA  found  that  Doran  Energy  and 
Damson  Oil.  its  parent  corporation,  received 
illegal  revenues  totalling  $262,141.69  as  a 
result  of  reselling  crude  oil  at  prices  in  excess 
of  those  permitted  by  10  CFR  212.186  during 
the  period  March  through  December  1980. 
After  considering  the  firms'  Statement  of 
Objections,  the  DOE  concluded  that  the 
Proposed  Remedial  Order  should  be  issued 
as  a  final  Order.  An  important  issue 
discussed  In  the  Decision  and  Order  was  the 
liability  of  a  parent  corporation  for  the 
regulatory  Violations  committed  by  its 
subsidiary. 

Listo  Petroleum,  Inc.,  3/4/87,  KRO-0140 

Listo  Petroleum,  Inc.  objected  to  a 
Proposed  Remedial  Order  issued  to  it  on 
September  26, 1985  by  the  Economic 
Regulatory  Administration.  In  the  PRO,  the 
ERA  alleged  that  during  the  period  December 
1979  through  July  1980  (the  audit  period), 
Listo  violated  the  layering  regulation,  10  CFR 
212.186,  by  charging  prices  for  crude  oil  in 
excess  of  its  purchase  price  while  performing 
no  service  or  other  function  traditionally 
associated  with  crude  oil  reselling.  In 
considering  Listo's  Statement  of  Objections, 
the  DOE  rejected  the  firm's  arguments  that 
the  layering  regulation  was  procedurally  and 
substantively  invalid  and  that  prior  DOE 
interpretations  of  the  regulation  were 
erroneous.  The  DOE  also  determined  that 
Listo  did  not  perform  any  economically 
valuable  functions  in  its  crude  oil  resales 
which  would  justify  a  markup.  Finally,  the 
DOE  rejected  Listo's  claim  that  the  firm's 
overcharges  should  be  reduced  to  exclude 
taxes  it  previously  paid  on  the  profits  of  its 
layered  transactions.  Accordingly,  Listo  was 
directed  to  remit  $7,503,039.35  plus  interest  to 
the  DOE  as  restitution  for  these  violations. 
The  DOE  discussed  the  effect  of  Listo's 
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bankruptcy  on  the  accrual  oi  inieresi,  ana 
specified  that  the  funds  remitted  by  the  firm 
will  be  distributed  pursuant  to  Supart  V  and 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy. 

Sherer  Oil  Company.  Inc.,  Ringer  Tri-State 
Oil  Company,  Inc.,  3/6/87.  HRO-012a 
Sherer  Oil  Company,  Inc.  and  Ringer  Tri- 
State  Oil  Company.  Inc.  (collectively  referred 
to  as  the  firm)  objected  to  a  Proposed 
Remedial  Order  which  the  DOE's  Economic 
Regulatory  Administration  issued  to  the  firm 
on  January  27, 1983.  In  the  PRO,  ERA  found 
that  during  the  period  April  1, 1979  through 
September  30, 1979,  the  firm  sold  various 
grades  of  motor  gasoline  and  prices  in  excess 
of  the  maximum  lawful  selling  prices 
permitted  pursuant  to  the  reseller-retailer  rule 
set  forth  at  10  CFR  Part  212,  Subpart  F.  In 
considering  the  firm's  objections  to  the  PRO, 
the  DOE  found  that  most  were  general 
objections  to  the  DOE  regulations  and 
enforcement  program,  which  had  been 
rejected  in  a  number  of  other  cases.  With 
respect  to  the  firm's  specific  objections,  the 
DOE  found  that,  despite  the  firm's  general 
objection  to  ERA'S  audit  methodology,  (i)  the 
firm  had  failed  to  assert  that  the  methodology 
disadvantaged  the  firm  and  (ii)  the  record 
indicated  that  there  would  be  no  basis  for 
such  an  incorrect  class  of  purchaser 
determination  with  respect  to  a  group  of 
ccstomers  purchasing  premium  gasoline. 
Accordingly,  the  PRO  was  modified  to  reflect 
the  correct  May  15, 1973  selling  price  for 
those  customers.  The  DOE  therefore 
concluded  that  the  PRO,  with  that 
modification,  as  well  as  certain  others, 
should  be  issued  as  a  final  Order. 

Requests  for  Exception 

Taylor  Oil  Company.  Inc.,  3/5/87.  KEE-0100 

Taylor  Oil  Company,  Inc.  filed  an 
Application  for  Exception  from  the 
requirement  that  it  prepare  and  file  Form 
EIA-782B.  "Resellers'-Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  application,  the  DOE  decided 
that  the  firm  had  not  demonstrated  that  the 
firm's  expenditure  of  two  hours  each  month 
to  complete  the  form  imposed  a  serious 
hardship,  gross  inequity,  or  unfair 
distribution  of  burdens.  Accordingly,  the 
Application  for  Exception  was  denied. 

TOMCO  Inc..  3/5/87.  KEE-0099 

TOMCO  Inc.  filed  an  Application  for 
Exception  from  the  requirement  that  it 
prepare  and  file  Form  EIA-782B.  "Resellers'- 
Retailers'  Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  application,  the 
DOE  decided  that  the  firm  had  not 
demonstrated  that  the  burden  that  it 
experienced  in  completing  the  form  was 
sufficient  to  constitute  a  serious  hardship, 
gross  inequity,  or  unfair  distribution  of 
burdens.  Accordingly,  the  Application  for 
Exception  was  denied. 

Waldo  Oil  Co..  3/6/87.  KEE-0104 

Waldo  Oil  Company  filed  an  Application 
for  Exception  from  the  requirement  that  it 
submit  Form  E1A-782B,  entitled  "Resellers- 
Retailers'  Monthly  Petroleum  Product  Sales 
Report."  Waldo  asserted  that  data  from  a 
company  of  its  small  size  cannot  be  useful  to 


the  EIA's  statistics  concerning  oil  distribution 
in  Wisconsin.  Waldo  also  argued  that  it  is 
unfair  that  none  of  its  competitors  are 
required  to  file  the  Form.  In  considering  the 
firm's  request,  the  DOE  found  that  neither 
Waldo's  size,  nor  the  possibility  that  none  of 
its  competitors  file  the  Form,  distinguishes 
Waldo  from  other  survey  respondents. 
Accordingly  the  DOE  denied  Waldo's  request 
for  relief. 

Refund  Applications 

Byrd  Motor  Line.  Inc..  Lyden.  Inc.,  Dietz 
Motor  Lines,  Inc.  3/6/87  RF270-1093. 
RF270-1094,  RF270-1096 
The  DOE  issued  a  Decision  and  Order 
approving  two  "for  hire"  trucking  companies 
and  a  holding  company  which  owns  two 
additional  "for  hire"  trucking  companies  for 
refunds  from  the  Surface  Transporters 
Elscrow.  Each  of  the  companies  was  approved 
for  a  refund  based  on  purchases  of  diesel  fuel 
between  August  19, 1973  and  January  27, 
1981.  The  DOE  approved  each  company's 
purchase  volumes.  The  DOE  will  determine  a 
per  gallon  refund  amount  and  establish  the 
amount  of  each  company's  refund  after  it 
completes  its  analysis  of  all  Surface 
Transporter  claims. 

Gulf  Oil  Corp.,  Mangum  Oil  &  Gas  Co.,  Inc., 
3/4/87,  RF40-3657 
The  DOE  issued  a  Decision  and  Order 
correcting  an  interest  calculation  error  that 
was  discovered  in  Gulf  Oil  Crop. /Mangum 
Oil  Br  Gas  Co.,  15  DOE  \  85.297  (1987). 
Accordingly,  the  DOE  will  remit  an 
additional  sun  of  $760  to  Mangum. 

Gulf  Oil  Corp.,  Moore's  Fuel  Service.  3/4/87, 
RF40-3649 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Amended  Application  for 
Refund  submitted  on  behalf  of  Moore's  Fuel 
Service,  a  retailer  of  Gulf  middle  distillates. 
Based  upon  newly  acquired  purchase 
documentation.  Moore's  requested  that  its 
refund  be  augmented  by  the  difference 
between  the  amended  claim  and  the  refund 
previously  granted  to  the  firm  in  Gulf  Oil 
Corp./LR.  Haase  Oil  Co.,  15  DOE  1  85,265 
(1987).  Moore's  also  reaffirmed  that  it  would 
not  have  been  required  to  reduce  selling 
prices  to  its  customers  to  pass  through  the 
amoimt  of  the  refund  claimed.  The  DOE 
reveiwed  the  amended  filing  and  determined 
that  Moore's  should  receive  the  additioinal 
amount  it  requested.  The  refund  approved  in 
this  Decision  is  $10,421  in  principal  and 
$2,477  in  interest. 

La  Gloria  Oil  Br  Gas  Co.,  Savings  Oil 

Company  et  al..  3/6/87.  RF263-13  et  oL 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
seven  resellers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  La  Gloria  Oil  &  Gas  Compay.  Each  of 
the  applicants  presented  evidence  that  it 
purchased  refined  petroleum  products  from 
La  Gloria  during  the  consent  order  period, 
and  claimed  refunds  at  or  below  the  $5,000 
small  claims  threshold  for  resellers. 
According  to  the  methodology  set  forth  in  La 
Gloria  Oil  Br  Gas  Co..  14  DOE  y  85.501  (1986). 
each  applicant  was  found  to  be  eligible  for  a 
refund  from  the  La  Gloria  consent  order  fund 


based  on  the  volume  of  its  purchases  times 
the  volumetric  refund  amount.  The  refunds 
approved  in  this  Decision  totaled  $36322. 

Marathon  Petroleum  Co.,  Boncosky  &  Co..  et 
al.,  3/3/87,  RF250-2419  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  ten  Applications  for  Refund  filed 
by  six  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  Each 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  attempted 
demonstration  of  injury.  Accordingly,  each 
applicant  was  granted  a  refund  of  $5,000  in 
principal  under  the  small  claims  presumption 
of  injury.  The  sum  of  the  refund  approved  in 
this  Decision  is  $30,000  in  principal  and 
$2,358  in  interest. 

Marathon  Petroleum  Co.,  CSC  Oil  Co.. 

Bowman  Oil  Co.,  Duke's  Marathon.  3,4/ 
87.  RF25(>-2022.  RF250-2023.  RF250-2P24, 
RF250-2025 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund  filed 
by  three  purchasers  of  products  covered  by  a 
consent  order  that  the  agency  entered  into 
with  Marathon  Petroleum  Company.  E^ch 
applicant  demonstrated  the  volume  of  its 
Marathon  purchases,  and  none  requested  a 
refund  greater  than  the  $5,000  small  claims 
refund  amount.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $3,896  in 
principal  and  $306  in  interest. 

Marathon  Petroleum  Co.,  East  Coast  Oil  Co., 
3/2/87.  RF250-1530.  RF250-1531 
The  EKDE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  East  Coast  Oil  Company  [East  Coast),  a 
reseller  of  Marathon  motor  gasoline  and 
distillates.  Although  the  firm's  purchases  of 
motor  gasoline  and  distillates  from  Marathon 
during  the  consent  order  period  exceeded  the 
threshold  refund  level  established  in 
Marathon  Petroleum  Co.,  East  Coast  elected 
to  file  its  refund  application  in  accordance 
with  procedures  for  filing  small  claims  and 
based  upon  the  presumption  of  injury 
outlined  in  the  Marathon  decision.  After 
examining  the  evidence  and  supporting  data 
submitted  by  the  firm,  the  DOE  concluded 
that  East  Coast  should  receive  a  refund  of 
$5,000  in  principal  and  $322.68  in  accrued 
interest  for  a  total  refund  of  $5,322.68. 

Marathon  Petroleum  Co./Hamilton  Oil  Co., 
3/3/87,  RF25a-2347 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Hamilton  Oil  Company  (Hamilton),  a  reseller 
of  Marathon  covered  products.  Although  the 
firm's  purchases  of  motor  gasoline  from 
Marathon  during  the  consent  period 
exceeded  the  threshold  refund  level 
established  in  Marathon  Petroleum  Co.. 
Hamilton  elected  to  file  its  refund  application 
in  accordance  with  procedures  for  filing  small 
claims  and  based  upon  the  presumption  of 
injury  outlined  in  the  Marathon  decision. 
After  examining  the  evidence  and  supporting 
data  submitted  by  the  firm,  the  DOE 
concluded  that  Hamilton  should  receive  a 
refund  of  $7,018.05  in  principal  and  $453.39  in 
accrued  interest  for  a  total  refund  of 
$7,471.44. 
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,-Mooh  uii  Corp./Al's  Mobil  et  al.,  3/6/87. 
FR225-9975  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  36  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account  filed 
by  retailers  and  resellers  of  Mobil  refined 
petroleum  products.  Each  applicant  elected  to 
apply  for  a  refund  based  upon  the 
presumptions  set  forth  in  the  A/o6i7  decision. 
Mobil  Oil  Corp..  13  DOE  \  85.339  (1985).  The 
DOE  granted  refunds  totalling  $40,728 
($33,552  principal  plus  $7,176  interest). 

Mobil  Oil  Corp./New  York  Office  of  General 
Services.  3/3/87.  RF225-3033 
The  DOE  granted  an  Application  for 
Refund  filed  by  the  New  York  Office  of 
General  Services  (OGS)  from  a  fund  obtained 
through  a  Consent  Order  that  the  DOE 
entered  into  with  Mobil  Oil  Corporation.  The 
OGS  was  an  end-user  that  purchased  directly 
from  Mobil  and  therefore  was  eligible  for  a 
refund  equivalent  to  its  full  allocable  share 
based  on  the  volumetric  methology  set  forth 
in  Mobil  Oil  Corp..  13  DOE  1  85,339  (1985). 
The  total  amount  of  the  refund  granted  was 
$27,083.22,  representing  $22,264.73  in  principal 
plus  $4,818.49  in  interest 

Oneok,  Inc./Chevron  U.S.A..  Inc.  3/2/87. 
RF212-1 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Chevron,  U.S.A.,  Inc.,  as  successor  to  Gulf  Oil 
Corporation,  seeking  a  portion  of  the  funds 
remitted  by  Oneok,  Inc.  pursuant  to  a  consent 
order  that  Oneok  entered  into  with  the  DOE. 
Chevron  purchased  110,716,129  gallons  of 
natural  gas  liquid  products  from  Oneok 
during  the  consent  oiiler  period.  The  DOE 
found  that,  for  a  portion  of  the  NGLP*8  that 
Chevron  purchased.  Chevron  was  charged 
prices  below  the  average  market  price  levels. 
Considering  the  competitive  advantage  that 
Chevron  enjoyed  from  purchases  from 
Oneok.  the  DOE  limited  the  refund  to 
Chevron  to  an  amount  equal  to  the  gallons 
that  Chevron  purchased  at  above  market 
prices  multiplied  by  the  per  gallon  refund 
rate.  The  refund  granted  totals  $145,866. 
representing  $122,151  in  principal  and  $23,715 
in  interest. 

Rainbow  Disposal  Company,  Inc.,  Best 

Scavenger  Service.  Inc.,  3/6/87.  RF270- 
1W1.RF270-1110 
The  DOE  issued  a  Decision  and  Order 
approving  two  trash  removal  companies  for 
refunds  from  the  Surface  Transporters 
Escrow.  The  companies  based  their  refund 
applications  on  the  petroleum  products  used 
in  their  garbage  trucks,  including  greases, 
hydraulic  oil  and  motor  fuels.  In  evaluating 
the  grease  and  hydraulic  oil  claims,  the  DOE 
stated  that  it  generally  will  follow  a  two- 
pronged  test  to  determine  if  a  product  is 
eligible  for  a  Surface  Transporter  refund. 
First,  the  DOE  will  consider  whether 
substantial  amounts  of  the  product  were 
refined  from  crude  oil.  Second,  the  DOE  will 
determine  whether  the  product  was  used  in 
the  company's  vehicles  for  surface 
transportation.  Applying  this  test,  the  DOE 


detemined  that  the  companies'  claims  for 
greases  and  hydraulic  oil  should  be 
approved. 

Sid  Richardson  Carbon  and  Gasoline  Co., 
and  Richardson  Products  Co./ Boyd's. 
Inc..  3/2/87.  RF2B-47 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  in 
connection  with  a  consent  order  fund 
remitted  to  the  DOE  by  the  Sid  Richardson 
Carbon  and  Gasoline  Company  and 
Richardson  Products  Company  (Sid 
Richaitison).  The  application  was  filed  by 
Boyds,  Inc.,  a  retailer  of  Sid  Richardson 
propane.  After  obtaining  satisfactory 
explanations  for  several  apparent 
discrepancies  between  the  applicant's 
schedule  of  purchases  and  volume 
information  supplied  by  Sid  Richardson  upon 
which  the  applicant's  schedule  was 
ostensibly  based,  the  DOE  determined  that 
Boyd's  claim  for  1977  exceeded  the  small 
claims  threshold  of  720.000  gallons  of  annual 
purchases  established  in  Sid  Richardson 
Carbon  and  Gasoline  Company.  10  DOE 
H  85,036  (1983).  Because  Boyd's  elected  to 
limit  its  claim  for  1977  to  the  small  claims 
threslwld  of  720,000  gallons,  the  firm  was  not 
required  to  demonstrate  that  it  was  injured 
by  its  purchases  from  Sid  Richardson  and 
was  ebgible  for  a  refund  based  on  adjusted 
total  purchases  of  3.675,789  gallons.  The  total 
refund  approved  in  the  Decision  is  $44,664 
($23,124  principal  plus  $21,540  interest). 

Sid  Rwhardson  Carbon  and  Gasoline  Co., 
aad  Richardson  Products  Co./Geiger 
Ebterprises  3/4/87.  RF26-37 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Geiger  Enterprises,  Inc..  a  purchaser  of 
propane  covered  by  a  consent  order  that  the 
agency  entered  into  with  Sid  Richardson 
Carbon  &  Gasoline  Company  and  Richardson 
Products  Company  (Sid  Richardson).  The 
applicant  requested  a  full  refund  on  the  basis 
of  a  schedule  of  banks  of  uiu^covered 
increased  product  costs  and  a  three-step 
competitive  disadvantage  showing  of  injury. 
The  DOE  found  that  the  market  prices  used 
for  comparison  by  the  applicant  were 
inappropriate,  and  DOE  conducted  its  own 
competitive  disadvantage  analysis.  Because 
the  analysis  did  not  indicate  that  the 
applicant  was  injured  to  the  extent  of  100 
percent  of  its  allocable  share,  Geiger 
Enterprises  was  granted  a  refund  on  the  basis 
of  the  propane  it  purchased  from  Sid 
Richardson  at  above  market  prices.  The 
refund  granted  to  Geiger  was  $29,629. 
representing  $15,254  in  principal  and  $14,375 
in  interest. 

Sid  Richardson  Carbon  and  Gasoline  Co., 
and  Richardson  Products  Co./Stacyville 
IP  Gas  Co..  3/2/87,  RF26-42 
The  DOE  issued  a  Decision  and  Order 
approving  an  Application  for  Refund  filed  by 
Stacyville  LP  Gas  Company  (Stacyville),  a 
reseller-retailer  of  Sid  Richardson  Carbon 
and  Gasoline  Company  and  Richardson 
Prodacts  Company  (Sid  Richardson)  natural 
gas  liquid  products,  that  purchased  the 
product  directly  from  Sid  Richardson. 


According  to  the  apphcation.  Stacyville 
maintained  large  positive  t>ank8  of 
unrecouped  increased  product  costs  for 
periods  throughout  the  consent  order  period, 
indicating  that  the  firm  was  unable  to  pass 
through  any  of  the  alleged  overcharges.  Using 
a  three-step  competitive  disadvantage 
methodology,  the  DOE  determined  that 
Stacyville  should  receive  its  allocable  share 
of  the  consent  order  fund  for  a  portion  of  its 
claimed  volumes  of  Richardson  purchases 
occurring  during  the  consent  order  period 
when  the  firm  had  positive  banks. 
Accordingly,  DOE  granted  to  the  firm  a 
refund  totalling  $55. 178  ($28,564  in  principal 
plus  $26,614  in  interest). 

Dismissals 

The  following  submissions  were  dismissed 

Company  Name  and  Case  No. 

Atlantic  Richfield  Co.— RF21-10340,  RF40- 

2635,  RF151-1 
Caribou  Four  Comers,  Inc.— RF21-10344. 

RF132-1 
Chevron  U.S.A.  Inc.— RF151-2,  RF21-1033a 

RF98-1.  RF99-1,  RFlOO-1,  RF101-1.  RF102- 

1,  RF103-1,  RF130-2 
Cities  Service  Co.— RF21-12362,  RF127-1. 

RFl2a-l.  RF129-1 
City  of  New  York— RF6-9 
Deaver  Grain  Co.— RF220-484 
Driltol— RF^25-6333 
Gulf  Oil  Corp.— RF21-11041,  RF136-2.  RF137- 

1,  RFl3ft-l 
Independent  Refining  Corp.— RF127-2. 

RF134-1.  RF135-1 
Internatiot»l  Petroleum  Refining  and 

Supply— RF21-10346 
Kern  Oil  &  Refining  Co.— RF130-1 
Koppers  Co.  Inc.— RF225-6374 
Marathon  Petroleum  Co.— RF21-11043 
Martin  Oil  Marketing.  Ltd.— RF278-1 
Mid-West  Forge  Corp.— RF225-6364 
Mobil  Oil  Corp.— HFD-O097.  HFH-0097 
Monsanto  Co.— RF225-6420 
Plateau,  Inc.— RF21-10345,  RF131-1 
Walker  Manufacturing  Co.— RF225-6440 
Wallace  International  Silversmiths — RF2Z5- 

9921,  RF225-9922,  RF225-^923 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management-  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
April  B,  iaB7. 
[FR  Doc.  87-6338  Filed  4-14-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3186-9] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACr. 

Patricia  Minami,  (202)  382-2712  (FTS 
382-2712)  or  Jackie  Rivers,  (202)  382- 
2740  (FTS  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  NSPS  for  Wool  Fiberglass 
Insulation  Manufacturing  Industry  (EPA 
ICR  #1160).  (This  is  a  revision  of  a 
currently  approved  collection.) 

Abstract-  Wool  fiberglass  insulation 
manufacturers  must  notify  EPA  of 
construction;  of  each  modification, 
startup,  shutdown,  and  malfunction;  and 
of  the  results  of  each  performance  test. 
They  record  and  maintain  (a)  data  from 
all  tests  and  the  continuous  monitoring 
system,  and  (b)  data  on  any  startup, 
shutdown,  and  malfunction  in  the 
operation  of  the  aH'ected  faciHty,  its 
controls,  and  the  monitoring  systems. 
They  must  also  report  excess  emissions 
of  particulate  matter  semiannually.  The 
States  and/or  EPA  use  the  data  to 
ensure  compliance  with  the  standards, 
to  target  inspections,  and,  when 
necessary,  as  evidence  in  court. 

Respondents:  Owners  or  operators  of 
wool  fiberglass  insulation 
manufacturing  facilities. 

Estimated  annual  burden:  1,196  hours. 

Agency  FRA  Clearance  Requests 
Completed  by  OMB 

EPC  ICR  #0155,  Pesticide  Applicator 
Certification  and  Training,  was 
extended  (OMB  #2070-0029;  expires  6/ 
30/87). 

EPC  ICR  #0232,  Lead  Additive  Report 
for  Refineries.  Importers  and 
Manufacturing  Facilities  or  Sites,  was 
extended  (OMB  #2060-0066;  expires  6/ 
30/87). 


Comments  on  the  abstracts  in  this 
notice  may  be  sent  to: 

Patricia  Minami.  U.S.  Environmental 
Protection  Agency.  Office  of 
Standards  and  Regulations  (PM-223). 
Information  and  Regulatory  Systems 
Division,  401  M  Street.  SW., 
Washington,  DC  20460 
and 

Nicholas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  New  Executive 
Office  Building  (Room  3228).  728 
Jackson  Place.  NW..  Washington.  DC 
20503 

Dated:  April  8, 1987. 

Daniel ).  Fiorino, 

Director,  Information  and  Regulatory  Systems 
Division. 

(FR  Doc.  87-8418  Filed  4-14-87;  8:45  am) 
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[FRL-3187-2  EPA  Project  Number  SE  86- 
01) 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSD)  Permit 
to  U.S.  Borax  &  Ctiemical  Corporation 

AQENCy:  Environmental  Protection 
Agency  (EPA),  Region  9. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
February  20, 1987  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  45  MW  cogeneration  facility  to  be 
located  at  the  existing  U.S.  Borax 
Refinery  in  Boron,  California.  The  permit 
is  subject  to  certain  conditions, 
including  an  allowable  emission  rate  as 
follows: 


Pollutafit 

Emtssion  LimM  (K»/hr,  S^hour  average) 

Gaa-fnng 

OiMMng 

NO.  (the  more 
smngent  of). 

SO, .. 

CO „_       „ 

P"    ... 

HC ...     . 

40  (or  2S  ppm  a 
15%  0,.  dry). 
0       ~    

23 

18 

6 

84  (or  42  ppm  a 
15%  C.  dry). 
102 
30 
4» 
19 

FOR  FURTHER  INFORMATION:  Copies  of 
the  permit  are  available  for  public 
inspection  upon  request;  address  request 
to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street,  San 
Francisco,  CA  94105,  (415)  974-8240,  FTS 
454-8240. 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include  the  use  of  steam  or 
water  injection  and  a  Selective  Catalytic 


Reduction  (SCR)  system  on  gas  turbine 
for  the  control  of  NO,  emissions. 
DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  June  15, 1987. 

Dated:  April  2. 1987. 
David  P.  Howekamp, 

Director,  Air  Management  Division,  Region  ft 
[FR  Doc.  87-8419  Filed  4-14-87;  8:45  am) 
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[SW-FRL  3187-1] 

Transfer  of  Data  to  Contractors 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  transfer  of  data  and 
request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  transfer  to  its 
contractors.  Research  Triangle  Institute 
(RTI)  and  Westat  Inc..  information 
which  has  been,  or  will  be,  submitted  to 
EPA  under  the  authority  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
in  the  following  surveys. 

•  National  Screening  Survey  of 
Hazardous  Waste  Treatment,  Storage, 
Disposal,  and  Recycling  Facilities; 

•  National  Detailed  Survey  of 
Hazardous  Waste  Treatment.  Storage, 
Disposal,  and  Recycling  Facilities; 

•  Sohd  Waste  (Municipal)  Landfill 
Survey; 

•  Subtitle  D  Industrial  Facilities 
Telephone  Screening  Survey;  and 

•  Subtitle  D  Industrial  Facilities  Mail 
Survey. 

These  firms  are  assisting  EPA  in 
developing  information  bases  for  and 
conducting  regulatory  impact  analyses, 
regulatory  flexibility  analyses, 
environmental  impact  statements,  and 
other  analyses  for  regulatory 
development.  Some  of  the  information 
may  have  a  claim  of  business 
confidentiality. 

DATE:  The  transfer  of  the  confidential 
data  submitted  to  EPA  will  occur  no 
sooner  than  April  22, 1987. 
ADDRESSES:  Comments  should  be  sent 
to  Dina  Villari,  Document  Control 
Officer,  Office  of  Solid  Waste, 
Information  Management  Staff  (WH- 
563).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC.  20460.  Comments  should  be 
identified  as  'Transfer  of  Confidential 
Data." 

FOR  FURTHER  INFORMATION  CONTACT: 
Dina  Villari,  Document  Control  Officer, 
Office  of  Solid  Waste,  Information 
Management  Staff  (WH-563),  U.S. 
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Environmental  ProtcEtion  Agency,  401  M 
Street,  SW^  Washington,  DC  2«60, 
(202)  382^i67a 

SUPPLEMENTARY  WFOfMIATION: 
Transfei  of  Data 

The  U.S.  Environmental  Protection 
Agency  is  conducting  regulatory  impact 
analyses,  regulatory  flexibility  analyses, 
environmental  impact  statements  and 
other  analyses  for  regulatory 
development  in  support  of  the  policies 
and  programs  established  for  solid  and 
hazardous  waste  management  under  the 
authority  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA), 
including  subsequent  amendments 
through  1984. 

RTI,  under  EPA  Contract  No.  68-01- 
7350,  and  Westat,  under  EPA  Contract 
No.  68-01-7359,  will  assist  the  Office  of 
Solid  Waste  in  developing  information 
bases  for  and  conducbag  regulatory 
impact  analyses,  regulatory  flexibility 
analyses,  environmental  impact 
statements,  and  other  analyses  for 
regulatory  development. 

The  information  collected  in  the 
surveys  was  previously  managed  by  ICF 
and  its  subcontractors:  RTI;  Westat; 
Development  Planning  and  Research 
Associates  (DPRA);  Versar,  Inc.;  Pope- 
Reid  Associates,  Inc.  (PRA);  Industrial 
Economics,  Inc.  (lEC];  Buc  &  Associates, 
Inc.  (BAI);  and  Policy,  Planning  & 
Evaluation,  Inc.  (PP&E)  under  EPA 
Contract  No.  68-01-7290.  Some  of  the 
information  being  transferred  may  have 
been  claimed  as  confidential  business 
information  (CBI). 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  RTI  and 
Westat  require  access  to  CBI  submitted 
to  EPA  under  the  authority  of  RCRA  to 
perform  work  satisfactorily  under  the 
above  noted  contracts.  EPA  is  issuing 
this  notice  to  inform  all  submitters  of 
CBI  that  EPA  may  transfer  to  these 
firms,  on  a  need-to-know  basis,  CBI 
collected  under  the  authority  of  RCRA. 
Upon  completing  their  review  of 
materials  submitted,  RTI  and  Westat 
will  return  all  such  materials  to  EPA. 

RTI  and  Westat  have  been  authorized 
to  have  access  to  RCRA  CBI  under  the 
EPA  "Contractors  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information" 
security  manual.  EPA  has  approved  the 
security  plan  of  the  contractors  and  will 
inspect  their  facilities  and  approve  them 
prior  to  RCRA  CBI  being  transmitted  to 
the  contractors.  Personnel  from  these 
firms  will  be  required  to  sign  non- 
disclosure agreements  and  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  confidential 
information,  in  accordance  with  the 


"RCRA  Confideatial  Business 
Information  Security  Manual"  and  the 
Contract  Requirements  MantiaL 

Dated:  March  S,  1907. 
J.W.  McGtew. 

Acting  AsBistant  Administrator. 

(FR  Doc.  87-8420  Filed  4-14-87;  8:45  amj 

MLUNQ  CODE  eS«0-SO-M 


IOPP-100037;  FfU.-31S3-«] 

KBN  Engineering  and  Applied  Science, 
Inc.  and  Environmental  Science  and 
Engineering,  Inc.;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

KBN  Engineering  and  Applied 
Science,  Inc.  (KBN)  and  its 
subcontractor.  Environmental  Science 
and  Engineering.  Inc.  (ESE)  have  been 
awarded  a  contract  to  perform  work  for 
EPA's  Office  of  Pesticide  Programs 
(OPP),  and  will  be  provided  access  to 
certain  information  submitted  to  EPA 
under  FIFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBr)  by  submitters.  This  information 
will  be  transferred  to  KBN  and  ESE  as 
authorized  by  40  CFR  2.307(h)  and  40 
CFR  2.308(h)(2)  respectively.  This  action 
will  enable  KBN  and  ESE  to  fulfill  the 
obligations  of  the  contract  and  serves  to 
notify  affected  persons. 
date:  KBN  and  ESE  will  be  given  access 
to  this  information  no  sooner  than  April 
20, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  maib 

William  C.  Crosse,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  222.  CM  #2. 1921  Jefferson  Davis 
HighVvay,  Arlington,  VA,  (703-557- 
2613). 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-02-4278.  KBN  and  ESE 
will  provide  scientific  reviews  and 
evaluations  to  OPP,  on  the  ecotoxicity 
data  of  pesticides  in  connection  with 
Registration  Standards,  Registration 
Actions,  Special  Reviews,  and  Special 


Assignments.  The  contiactor  and  sub- 
contractor will  review  and  evaluate 
chemical  data  submitted  to  OPP  uxider 
FIFRA.  which  may  include  any  and  all 
of  the  ty()es  of  stiidies  identified  in  40 
CFR  Part  158» 

The  Office  of  Pesticide  Programs  has 
determined  tfcat  access  by  KBN  and  ESE 
to  information  on  all  pesticide  chemicals 
is  necessary  to  the  performance  of  the 
contract. 

Some  of  this  information  may  be 
entitled  to  ccmfidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  6,  and  7  of  FIFRA  and 
obtained  under  sections  408  and  409  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2).  the  contract  with 
KBN  and  ESE  prohibits  use  of  the 
information  for  any  purpose  other  than 
purpose(s)  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency 
or  affected  business;  and  requires  that 
each  official  and  employee  of  the 
contractor  and  subcontractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release.  In  addition, 
KBN  and  ESE  are  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  a^inst  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  and  it's 
subcontractor  until  the  above 
requirements  have  been  fully  satisfied. 
Records  of  information  provided  to  this 
contractor  and  subcontractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  OPP.  All  information 
supplied  to  KBN  and  ESE  by  EPA  for  use 
in  connection  with  this  contract  will  be 
returned  to  EPA  when  KBN  and  ESE 
have  completed  their  work. 

Dated:  April  2. 1987. 
Douglas  D.  C«mpt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  87-7837  Filed  4-14-87;  8:45  am] 

BILLING  COOE  a660-S0-M 


lOPP-100038;  FRL-3183-7] 

Integrated  Laboratory  Systems; 
Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
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and  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (FFDCA). 

Integrated  Laboratory  Systems  (ILS) 
has  been  awarded  a  contract  to  perform 
work  for  EPA's  Office  of  Pesticides  and 
Toxic  Substances,  Office  of  Compliance 
Monitoring  and  will  be  provided  access 
to  CCTtain  mfonmation  submitted  to  EPA 
under  FIFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  ILS  as  authorized 
by  40  CFR  2.307(h)  and  40  CFR 
2.308(h)(2)  respectively.  This  action  will 
enable  ILS  to  fulfill  the  obligationt  of  the 
contract  and  serves  to  notify  affected 
persons. 

DATE:  ILS  will  be  given  access  to  this 
information  no  sooner  than  April  20, 
1987. 

FOR  PUm-HER  INFORMATION  CONTACT: 

By  mail: 

William  C.  Grosse,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington. 
DC  20460. 

Office  location  and  telephone  number 
Rm.  222,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
2613). 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-02-4276,  ILS  will 
conduct  inspections  of  toxicity  testing 
facilities  to  assure  that  the  studies  of 
interest  to  the  Agency  are  conducted  in 
compliance  with  the  Good  Laboratory 
Practice  regulations  of  the  EPA,  and 
conduct  audits  of  studies  for  the  Agency 
in  support  of  registration  or  marketing 
petitions  under  FIFRA.  This  contract 
involves  no  subcontractors. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  ILS  to 
information  on  all  pesticide  chemicals  is 
necessary  to  the  performance  of  this 
contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  6,  and  7  of  FIFRA  and 
obtained  under  sections  408  and  409  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  contract  with 
ILS  prohibits  use  of  the  information  for 
any  purpose  other  than  purpose(s) 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency  or 
affected  business;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
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the  information  from  unauthorized 
release.  In  addition,  ILS  is  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  this  contractor  until 
the  above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  EPA  Office  of 
Compliance  Monitoring.  All  information 
supplied  to  ILS  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  ILS  has 
completed  its  work. 

Dated:  April  1, 1987. 
Douglas  D.  Caaipt, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  87-7836  Filed  4-14-87;  8:45  am) 

WLUNS  COM  MaO-$»-M 


[PF-471;  FRL-3185-1) 

Pesticide  Tolerance  Petition; 
Correction 

aoency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  Correction. 

SUMMARY:  This  document  corrects  FR 
Doc.  No.  86-25579,  published  in  the 
Federal  Register  of  November  19. 1986, 
which  announced  the  filing  of  pesticide 
petition  (PP)  6F3454  by  the  FMC  Corp.. 
proposing  tolerances  for  residues  of  the 
insecticide  {2-methyl[l,l'-biphenyI]-3- 
yl)methyl-3-(2-chloro-3.3.3-trifIuoro-l- 
propenyl)-2,2-dimethylcyclo- 
propanecarboxylate.  This  Document 
adds  a  raw  agricultural  commodity  that 
was  inadvertently  omitted. 
FOR  FURTHER  INFORMATION  CONTACT 
George  LaRocca,  Product  Manager  (PM) 
15,  Registration  Division  (TS-757C). 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  204,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-2400. 
SUPPtfMENTARY  INFORMATION:  FMC 
Corp.  filed  a  pesticide  petition  (PP 
6F3454)  proposing  tolerances  for 
residues  of  the  insecticide  (2-methyl[l,l'- 
biphenylJ-3-yl)methyl-3-(2-chloro-3,3,3- 
trifluoro-l-propenyl)-2,2-dimethyIcyclo- 
propanecarboxylate.  Included  in  the 
petition  was  a  proposed  tolerance  for 
walnut  meats  at  0.05  parts  per  million, 
which  was  inadvertently  omitted  by 
EPA  in  developing  the  notice  of  fihng. 
Accordingly,  the  following  correction  is 


made  to  FR  Doc.  86-25579  appearing  on 
page  41828  in  the  issue  of  November  19. 
1986.  In  the  second  column,  the  entry  for 
item  1.  is  revised  to  read  as  follows: 

1.  PP  6F3454:  Peaches  at  2Xi  parts  per 
million  (ppm),  pears  and  strawberries  at 
1.0  ppm,  pecans  and  walnuts  at  0.05 
ppm. 

Authority:  21  U.S.C.  346a. 
Dated;  April  3, 1967. 
Edwin  F.  Tmswortk. 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  87-8162  Filed  4-14-87;  8:45  am] 

BILUNQ  CODE  SS60-50-M 


[FR-3186-8] 

Concept  Paper  For  the  implementation 
of  Title  11  and  VI  of  the  Water  Quality 
Act  of  1987;  Availability 

summary:  The  Water  Quality  Act  of 
1987.  Pub.  L  100-4,  which  amended  the 
Clean  Water  Act  of  1972,  became  law  on 
February  5, 1987.  The  existing  Title  II, 
which  authorizes  the  Agency  to  award 
grants  to  municipalities  for  construction 
of  wastewater  treatment  facilities,  is 
amended  in  several  respects.  The  1987 
Amendments  create  a  new  Title  VI, 
authorizing  the  Agency  to  award  grants 
for  the  capitalization  of  State  Water 
Pollution  Control  Revolving  Funds.  The 
Concept  Paper  presents  the  Agency's 
interpretation  of  the  1987  Amendments, 
end  its  approach  to  implementation  of 
the  amended  construction  grants 
program  and  the  new  capitalization 
grant  program. 

Interested  parties  are  encouraged  to 
obtain  the  Concept  Paper  and  to  submit 
comments. 

DATES:  This  Concept  is  available  to  the 
public  from  April  8, 1987  through  the  end 
of  the  conunent  period  on  May  20, 1987. 

ADDRESS:  Concept  Paper  requests  and 
comments  should  be  sent  to:  Geoffrey 
Cooper,  Planning  and  Analysis  Division, 
Office  of  Municipal  Pollution  Control 
(WH-546),  US  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CALL: 

(202)  382-7256. 

Dated:  April  9. 1987. 
Michael ).  Quigley. 

Acting  Assistant  Administrator  for  Water 
[FR  Doc.  87-8423  Filed  4-14-87;  8:45  am] 

BILLMO  CODE  »SaO-SO-M 


lOOJIO 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-788-OR1 

Major  Disaster  and  Related 
Determinations;  Maine 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine,  (FEMA- 
788-DR).  dated  April  9, 1987.  and  related 
determinations. 
dated:  April  9, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3616.. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  April  9, 1987,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974,  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine  resulting 
from  severe  storms  and  flooding  beginning  on 
or  about  March  30. 1987.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major- 
disaster  declaration  under  Pub.  L.  93-288. 1 
therefore  declare  that  such  a  major  disaster 
exists  in  the  State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disast^ 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

Pursuant  to  section  408(b)  of  Pub.  L.  93-288. 
you  are  authorized  to  advance  to  the  State  its 
25  percent  share  of  the  Individual  and  Family 
Grant  program,  to  be  repaid  to  the  United 
States  by  the  State  when  it  is  able  to  do  so. 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 
Notice  is  hereby  give  that  pursuant  to 
the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  John  D.  Swanson  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 


major  disaster  and  are  designated 

eligible  as  follows: 

Androscoggin,  Franklin,  Kennebec, 
Oxford,  Penobscot,  Piscataquis,  and 
Somerset  Counties  for  Individual 
Assistance  and  Public  Assistance. 

(Catalcg  of  Federal  Domestic  Assistance  No. 

83.516k  Disaster  Assistance.) 

Robert  H.  Morris, 

Deputy  Director. 

[FR  Dpc.  87-8389  Filed  4-14-87;  8:45  am] 

BILUNO  CODE  e71S-02-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-011091. 
Title:  Galveston  Terminal  Agreement. 
Parties: 
Board  of  Trustees  of  the  Galveston 

Wharves  (Port) 
Lykes  Bros.  Steamship  Co.,  Inc., 

(Lykes) 
Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  provide 
preferential  berthing  to  Lykes  and  would 
establish  levels  of  wharfage  and 
incMitive  revenues  to  be  paid.  The 
agreement  would  have  a  five  year  term. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-011092. 
Title:  Baltimore  Terminal  Agreement. 
Parties: 

Maryland  Port  Administration  (Port) 
ItO  Corporation  of  Baltimore  (ITO) 
Synopsis:  The  proposed  agreement 
would  permit  ITO  to  lease  85.1  acres  at 
the  Port's  South  Locust  Point  Marine 
Terminal  for  an  initial  period  of  five 
years  with  a  renewal  option  for  an 
additional  five  year  term.  The  parties 
have  requested  a  shortened  review 
period. 
Dp  ted  April  10. 1987. 


By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Pblking. 
Secretary. 
[FR  Doc.  87-8437  Filed  4-14-87;  8:45  am) 

SILUNG  CODC  e73(M)1-M 


FEDERAL  RESERVE  SYSTEM 

BankAmerica  Corp.;  Proposal  To 
Engage  in  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)) 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  §  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
engage  in  a  nonbanking  activity.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  office  of  the  Board  of 
Governors  not  later  than  May  7, 1987. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco.  California  94105: 

1.  BankAmerica  Corporation.  San 
Francisoo.  California:  to  engage  de  novo, 
directly  or  indirectly  through  one  or 
more  of  Its  subsidiaries  in  the  issuance 
and  sale  throughout  the  United  States 
and  abroad  of  general  purpose  variably 
denominated  payment  instruments  with 
maximum  face  values  of  $10,000.  This 
activity  has  been  approved  by  Board 
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Order  aa  permiswble  for  bank  holding 
companies.  70  Federal  Reserve  BuHethi 
364  (1984). 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  9, 19B7. 

WiOian  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  87-8373  Rled  4-14-87:  8:45  amj 

BILUNG  CODE  niO-01-M 

Equimark  Corp.,  et  al.;  Application*  To 
Engage  da  Noyo  in  Pennissible 
Nonbanklng  Acthritiet 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(8)11)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  al  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  tndicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  8. 1987. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  |r..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Equimark  Corporot/on,  Pittsburgh. 
Pennsylvania;  to  engage  de  novo  through 


its  subsidiary.  Equimanagement,  Inc.. 
Pittsburgh,  Permsylvania.  in  appraising 
of  real  estate  and  tangible  and 
intangible  personal  property,  including 
securities,  for  its  clients  pursuant  to 
§  225.25(b)(13)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago,  Illinois  60690: 

1.  First  United  Financial  Services, 
Inc.,  Arlington  Heights,  Illinois;  to 
engage  de  novo  through  its  subsidiary, 
Arlington  Mortgage  Company.  Arlington 
Heights,  Illinois,  in  making,  acquiring 
and  servicing  loans  or  other  extensions 
of  credit  for  the  company's  account  and 
for  the  account  of  others  pursuant  to 
S  225.25(b)(1)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  May  6, 1987. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenlg,  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  San  Miguel  Investment  Company, 
Norwood,  Colorado;  to  engage  de  novo 
In  lending  as  would  be  conducted  by  a 
consumer  and  commercial  finance  or 
mortgage  company  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  May  3, 1987. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Schreiner  Bancshares,  Inc., 
Kerrville,  Texas;  to  engage  de  novo 
through  its  subsidiary,  Schreiner 
Financial  Corporation,  Kerrville,  Texas, 
in  making,  acquiring  and/or  servicing 
loans  pursuant  to  S  225.25(b)(1)  of  the 
Board's  Regulation  Y.  This  activity  will 
be  conducted  in  the  State  of  Texas. 
Comments  on  this  application  must  be 
received  by  April  29, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  9, 1987. 

WiDian  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  87-8372  Filed  4-14-87:  a-45  amJ 

BILUNQ  CODE  (SIO-OI-M 


Jefferson  Banking  Group  Inc^  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  225.14 
of  the  Board's  Regulation  Y  (12  CFR 
225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
hen  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  7, 
1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Jefferson  Banking  Group  Inc., 
Watertown,  New  York;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Jefferson 
National  Bank,  Lafargeville,  New  York. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Americana  Bancorporation  of  Clara 
City,  Inc.,  Edina,  Minnesota;  to  merge 
with  Americana  Bancorporation  of 
Alden,  Inc.,  Edina,  Minnesota,  and 
thereby  indirectly  acquire  Americana 
State  Bank  of  Alden.  Alden,  Minnesota; 
Americana  Bancorporation  of  Danube, 
Inc.,  Edina,  Minnesota,  and  thereby 
indirectly  acquire  Americana  State  Bank 
of  Danube,  Danube,  Minnesota;  and 
Americana  Bancorporation  of  Edina, 
Inc.,  Edina.  Minnesota,  and  therebry 
indirectly  acquire  Americana  State  Bank 
of  Edina,  Edina,  Minnesota. 

In  addition.  Applicant  has  also 
applied  to  acquire  100  percent  of  the 
voting  shares  of  Americana  State  Bank 
of  Hayward,  Hayward,  Minnesota. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  April  9, 1987. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  87-8375  Filed  4-14-87;  g:45  am] 
BILLINO  cooc  t2te-ei-M 


W  J.  Wright  et  aL,  Change  in  Bank 
Control  Notice,  Acquisition  of  Sluires 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
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Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  officers  of  the 
Board  of  Governors.  Interested  persons 
may  express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  30. 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street. 
Chicago,  Illinois  60690: 

1.  W.J.  Wright  and  R.G.  Harper  as 
Trustees  for  the  Article  Fifth  Will  of  Sue 
D.  Hauberg  for  the  benefit  of  Catherine 
H.  Sweeney:  to  acquire  10.56  percent  of 
the  voting  shares  of  Financial  Services 
Corporation  of  the  Midwest,  Rock 
Island,  Illinois,  and  thereby  indirectly 
acquire  The  Rock  Island  Bank,  Rock 
Island,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  9. 1987. 

William  W.  WUes. 

Secretary  of  the  Board. 

[PR  Doc.  87-8374  Filed  4-14-87;  8:45  am] 

BtLUNO  COOC  S210-0t-M 


Citicorp;  Application  To  Engage  de 
Novo  In  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  225.21(a)  of 
Regulation  Y  (12  CFR  25.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition,   ^ 
conflicts  of  interests,  or  unsound      ~ 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accomparried  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  6. 1987. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles. 
Secretary).  Washington.  DC  20551: 

1.  Citicorp,  New  York,  New  York, 
indiredly  through  its  subsidiary, 
Citicorp  Savings,  a  Federal  Savings  and 
Loan  Association,  Oakland,  California, 
to  purchase  certain  assets  and  assume 
certain  liabilities  of  50  branch  offices  of 
Sears  Savings  Bank,  Glendale. 
California,  a  state-chartered  savings  and 
loan  association.  This  application  may 
be  inspected  at  the  Federal  Reserve 
Banks  of  New  York  and  San  Francisco. 

Boari  of  Governors  of  the  Federal  Reserve 
System.  April  10, 1087. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doe.  87-8487  Filed  4-14-87;  8:45  am] 

BILUNG  C00£  6210-01-11 


First  Community  Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 


any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  7, 
1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President).  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  First  Community  Corporation, 
Woodstock,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  First  Bank,  Woodstock, 
Georgia,  a  de  nova  Bank. 

2.  Three  Rivers  Bancshares,  Inc., 
Milan,  Georgia:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Milan,  Milan,  Georgia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President),  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Landmark  Bancshares  Corporation, 
Clayton.  Missouri;  to  merge  with  CCNB 
Bancshares  Corporation.  Ozark, 
Missouri,  and  thereby  indirectly  acquire 
Christian  County  National  Bank,  Ozark, 
Missouri. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President),  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Lockwood  Banc  Group,  Inc., 
Houston,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Lockwood  National  Bank  of  Houston, 
Houston,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  10, 1987. 
WUIiam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  87-8488  Filed  4-14-87;  8:45  am] 

MIXING  CODE  6210-01-M 

illini  Community  Bancorp,  Inc.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanldng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(aHl)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
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Each  application  is  available  for 
Immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  7, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President),  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Ulini  Community  Bancorp,  Inc., 
Springfield,  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Illini  & 
Associates,  Inc.,  Springfield,  Illinois,  in 
providing  management  consulting 
advice,  auditing,  accounting  and  tax 
services  to  nonaffiliated  and  nonbank 
depository  organizations  pursuant  to 

§  225.25(b)(ll)  of  the  Board's  Regulation 
Y. 

2.  Illini  Community  Bancorp,  Inc., 
Springfield.  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Illini  Community 
Mortgage  Co..  Springfield.  Illinois,  in  the 
origination  of  VA,  FHA  and 
conventional  mortgage  loans  for  resale 
to  the  secondary  market  appraisal 
services;  servicing  of  loans  originated 
and  sold;  warehouse  financing  of 
mortgage  loans  and  other  related 
services  pursuant  to  S  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  10. 1987. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  87-8486  Filed  4-14-87;  8:45  am) 
BtLUNQ  cooe  ezio-ot-M 


FEDERAL  RETIREMENT  THRIFT 

iNVESTMErrr  board 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  a  notice  is  hereby  given 
of  the  following  committee  meeting: 

Name:  Employee  Thrift  Advisory 
Council. 

Time  and  date:  10:00  a.m..  April  29. 
1987. 

Place:  Conference  Room  5141-A, 
General  Services  Administration 
Building,  18th  and  F  Streets.  NW., 
Washington,  DC  20405. 

Status:  Open. 

Matters  to  be  considered:  Approval  of 
minutes  of  January  23, 1987,  meeting; 
Activity  update  by  the  Executive 
Director,  Federal  Retirement  Thrift 
Investment  Board;  Distribution  of 
booklets,  election  forms  and  other 
materials;  Participation  in  the  Thrift 
Savings  Plan  by  employees  in  a  non-pay 
status;  Participation  in  the  Common 
Stock  Index  Fund  and  the  Fixed  Income 
Fund  by  Civil  Service  Retirement 
System  employees.  Securities  disclosure 
policy  and  the  applicability  of  banking 
and  securities  sales  laws  and 
regulations  to  the  Thrift  Saving  Plan; 
Consultation  with  the  Council  prior  to 
issuance  of  proposed  regulations;  and 
other  business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council.  For  Further  information 
contact  John  J.  O'Meara  on  (202)  653- 
2573. 

Dated:  April  13. 1987. 
Frands  X.  CAvanaugh, 

Executive  Director. 

(FR  Doc.  87-8819  Filed  4-14-67;  8:45  am) 

BILUNG  COOE  U20-SB-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Federal  Financial  Participation  In  State 
Assistance  Expenditures;  Matching 
Shares  for  Aid  to  Families  With 
Dependent  Children,  Medicaid,  and  Aid 
to  Needy  Aged,  Blind,  or  Disabled 
Persons  for  October  1,  1987  Through 
September  30, 1988 

agency:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
"Federal  percentages"  and  "Federal 
medical  assistance  percentages"  that  we 


will  use  in  determining  the  amount  of 
Federal  matching  in  State  welfare  and 
medical  expenditures.  The  table  gives 
figures  for  each  of  the  50  States,  the 
District  of  Columbia.  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands.  Title 
XIX  of  the  Social  Security  Act  (the  Act) 
exists  in  each  jurisdiction,  title  IV-A  in 
all  jurisdictions  except  American  Samoa 
and  the  Northern  Mariana  Islands,  titles 
I.  X,  and  XIV  operate  only  in  Guam  and 
the  Virgin  Islands,  while  title  XVI 
(AABD)  operates  only  in  Puerto  Rico. 
The  percentages  in  this  notice  apply  to 
State  expenditures  for  assistance 
payments  and  medical  services  (except 
family  planning  which  is  subject  to  a 
higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 

Section  1101(a)(8)(B)  of  the  Act.  as 
revised  by  section  9528  of  Pub.  L  99-272. 
requires  the  Secretary  of  Health  and 
Human  Services  to  publish  these 
percentages  each  year.  The  Secretary  is 
to  figure  the  percentages,  by  formulas  in 
sections  1101(a)(8)  and  1905(b)  of  the 
Act,  from  the  Department  of 
Commerce's  statistics  of  average  income 
per  person  in  each  State  and  in  the 
Nation  as  a  whole.  The  percentages  are 
within  upper  and  lower  Umits  given  in 
those  two  sections  of  the  Act.  The 
statute  specifies  the  percentage  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands.  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  percentages"  are  for  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  aid  to  needy  aged,  blind,  or 
disabled  persons,  and  the  "Federal 
medical  assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act,  States  with  approved 
Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditures  under 
approved  State  plans  for  these  other 
programs  using  either  the  Federal 
percentage  or  the  Federal  medical 
assistance  percentage.  These  States  may 
claim  at  the  Federal  medical  assistance 
percentage  without  regard  to  any 
maximum  on  the  dollar  amounts  per 
recipient  which  may  be  counted  under 
paragraphs  (1)  and  (2)  of  sections  3(a), 
403(a).  1003(a),  1403(a),  and  1603(a)  of 
the  Act. 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1, 1987  and  ending  September  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Emmett  Dye,  Office  of  Family 
Assistance,  Family  Support 
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Administration.  Room  B320-H,  Trans 
Point  Building.  2100  2nd  Street  SW.. 
Washington,  DC  20201.  Telephone  (202) 
245-2040. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.808— Assistance  Payments- 
Maintenance  Assistance  (SUte  Aid);  13.714 — 
Medical  Assistance  Program) 

Dated:  April  9, 1987. 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Services. 

Federal  Percentages  and  Federal  Medi- 
cal Assistance  Percentages.  Effective 
October  1.  1987-Septembeb  30.  1988 
(Fiscal  YEAR  1988) 


Food  and  Drug  Administration 
Advisory  Committees;  Meetings 
agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


Stat* 


Federal 
parcanlage* 


Alabama 

Alaska 

Afiioncan  uamoft...^ 

Anzona 

Arkansas.. 
Cahloma.. 
Cotorado.- 


CoonactKUt 

Delaware — 

Dislnctot  Columbia.. 

Flonda. ~.. 

GeofflM 

Guam  ...._„ - — . 

Hawaa  ..._..„_— ~~ 

Waho 

Nhnois 


Federal 

me<kcal 

assistance 

percentages 


ktdnna... 

Iowa 

Kansas.. 


Kentudcy.. 
Lousiana.. 
Maine 


Mwyland. 

ManactMwtti.. 


Mmesola.. 

Mississippi . 


Montana 

Nebraska — 

Nevada... ~ 

New  Hampshire.. 

New  Jersey 

New  Meioco.. 

New  York _ 

Nortti  Carolina. 
North  Dakota.. 


Northern  Manana  Islands . 

Ohio  

Oklahoma 

Oregon _.. 

Penrwylvania.™ 

Puerto  Rico — 

Rhode  Island 

South  Carolina.. — 

South  Dakota. 

Tennessee -.. 

Texas -~ 

Utah 


Virgm  Islands... 

Virginia 

Washnglon.-.. 
West  Vrgma.. 

Wisconsin 

Wyoming 


65.00 

73.29 

50.00 

50.00 

50.00 

50.00 

57  J1 

6212 

65.00 

74.21 

50.00 

50  00 

50.00 

50.00 

50.00 

50  00 

50.00 

5190 

XM 

50.00 

50.44 

55  J9 

59.63 

63.84 

50.00 

'50  00 

50.00 

5371 

65.00 

70.47 

50.00 

50.00 

5866 

6371 

5661 

62.75 

50.22 

55.20 

65  00 

72.27 

64.73 

68.26 

63.42 

67.06 

50.00 

50  00 

50.00 

50.00 

51.64 

56  48 

50.00 

53.98 

66.00 

79.65 

54.74 

59.27 

65.00 

69.40 

55.25 

59  73 

50.00 

50.25 

50.00 

50.00 

50.00 

50.00 

65.00 

71.52 

saoo 

50.00 

65.00 

68  68 

60  96 

64B7 

50.00 

•50.00 

54.55 

59.10 

59.25 

63  33 

57  90 

62.11 

5i61 

57.35 

50.00 

•50.00 

50.00 

54.85 

65.00 

7349 

KM 

70.43 

6500 

70.64 

5213 

5691 

65.00 

73.73 

62.48 

66  23 

50.00 

•50  00 

SO.OO 

51.34 

50.00 

5321 

6S.0C 

74.84 

54  42 

58.98 

53  2! 

1                5796 

ol  twSoa 

al  Security  Act 

1,  X.  XIV,  ar 

id  XVI  and  Pari 

'For  pmpoaaa  oi  aacSon  1118 
the  percentage  used  under  titles 
A  ol  tiUa  IV  will  be  75  par  osnkim. 


[PR.  Doc.  87-8444  Filed  4-14-87;  8:45  am) 

BILUNG  CODE  4150-04-M 


summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Date,  time,  and  place.  May  19. 8:30 
a.m..  Conference  Rm.  E.  Parklawn  Bldg.. 
5600  Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Isaac  F. 
Roubeln,  Center  for  Drugs  and  Biologies 
(HFN-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectivness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  Field  of  anesthesiology  and 
surgery. 

Agenda — Open  public  hearings. 
Interested  persons  who  wish  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1) 
Subcommittee  report  on  20  percent 
lidocaine;  (2)  intravenous  dosage  of 
versed  (midazolam,  Roche]  for 
conscious  sedation — a  foUowup;  and  (3) 
general  background  on  package  inserts. 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  May  28  and  29. 

9  a.m.,  Auditorium  of  the  Uniformed 
Services  University  of  the  Health 
Sciences,  4301  Jones  Bridge  Rd., 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  28,  9  a.m.,  to 

10  a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  May  28, 10  a.m.  to  3  p.m.; 
May  29,  9  a.m.  to  5  p.m.;  John  C. 
Standaert,  Center  for  Drugs  and 
Biologies  (HFN-110),  Food  and  Drug 


Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-4730. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  cardiovascular  and  renal 
disorders. 

Agenda — Open  public  hearing. 
Interested  persons  who  wish  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person. 

Open  committee  discussion.  On  May 
28,  the  committee  will  discuss  pinacidil, 
NDA 19-458,  (pindac.  Eli  Lilly  &  Co.)  for 
hypertension.  On  May  29,  the  committee 
will  discuss  biological  product  license 
applications  for  three  intravenous 
products  for  use  in  the  treatment  of 
acute  myocardial  infarction:  (1) 
Streptokinase  (streptase,  Behringwerke 
AG/Hoechlt-Roussel);  (2)  streptokinase 
(kabikinase,  KabiVitrum  AB);  and  (3) 
tissue  plasminogen  activator  (activase, 
Genentech). 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberaticMi.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrativ? 
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proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  Ae 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opport\mity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  Committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFW-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  April  8, 1987. 
Joho  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

|FR  Doc.  87-8353  Filed  4-14-87:  8:45  am] 

BtLUNQ  COOC  4160-01-M 


Health  Professional  Organizations' 
Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  meeting  of  health 
professional  organizations  to  be  chaired 
by  Frank  E.  Young,  Commissioner  of 
Food  and  Drugs.  The  agenda  will 
include  discussions  on  Action  Plans  I 
and  II,  an  update  on  acquired 
immunodeficiency  syndrome  (AIDS), 
anabohc  steroids.  Women's  Health 
Initiative,  and  the  Physician  Recruitment 
Program. 

date:  The  meeting  will  be  held  on  April 
27,  from  1  p.m.  to  3  p.m. 
ADDRESS:  The  meeting  will  be  held  in 
Conference  Rm.  703A,  Hubert  H. 
Humphrey  BIdg.,  200  Independence  Ave. 
SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Veiga,  Office  of  Health  Affairs 
(HFY-40),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5470. 

Dated:  April  8, 1987. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-8354  Filed  4-14-87:  8:45  am] 
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Carver  Feed  &  Supply  Co^  Inc.;  Type  C 
Swine  Feed,  Withdrawal  of  Approval  of 
NADA 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Carver 
Feed  &  Supply  Co,  Inc.  The  NADA 
provides  for  use  of  a  Type  A  article 
containing  0.8-gram-per-pound  tylosin 
for  making  Type  C  swine  feeds.  The  firm 
requested  the  withdrawal  of  approval. 
effective  date:  April  27, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3184. 

SUPPLEMENTARY  INFORMATION:  Carver 
Feed  &  Supply  Co.,  Inc.,  P.O.  Box  7756, 
Madison,  WI  53707,  is  sponsor  of  NADA 
119-145.  The  NADA  provides  for  use  of 
a  Type  A  article  containing  0.8-gram- 
per-pound  of  tylosin  (as  tylosin 
phosphate)  for  making  Type  C  swine 
feeds  for  use  as  in  21  CFR 
558.625(f)(l)(vi)(o).  The  NADA  was 
originally  approved  June  24, 1980  (45  FR 
42262). 

By  letter  dated  November  18, 1986,  the 
sponsor  requested  the  withdrawal  of 
approval  because  the  product  was  not 


being  manufactured  and  it  no  longer 
requires  an  NADA  for  manufacture. 

"Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  §514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  119-145  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  April  27, 1987. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
removing  those  portions  of  the 
regulations  that  reflect  this  approval  and 
is  removing  the  firm  from  the  list  of 
sponsors  of  approved  NADA's 

Dated:  April  8, 1987 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  87-8363  Filed  4-14-87;  8:45  am] 

BHJJNG  CODE  4H0-01-M 


[FDA  225-75-2024] 

Memorandum  of  Understanding 
Between  the  Ministry  of  Agriculture  of 
the  Republic  of  France  and  the  Food 
and  Drug  Administration 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the 
Ministry  of  Agriculture,  France,  and 
FDA,  U.S.  Department  of  Health  and 
Human  Services.  This  MOU  describes 
the  mutual  goals  of  the  Ministry  of 
Agriculture  of  the  Republic  of  France 
and  FDA  to  establish  certification 
requirements  for  the  daseins,  caseinates, 
and  mixtures  thereof  exported  from 
France  to  the  United  States  and  to 
minimize  the  need  for  extensive  FDA 
audit  sampling  of  these  certified 
products. 

date:  This  agreement  became  effective 
January  15, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Kustka,  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301^i43- 
1583. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  20.108(c)  (21  CFR 
20.108(c)),  which  states  that  all 
agreements  and  memoranda  of 
understanding  between  FDA  and  others 
shall  be  published  in  the  Federal 
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Register,  the  agency  is  publishing  this 
memorandum  of  understanding. 

Dated:  April  a  1387. 
John  M.  Taylor, 

A  ssociated  Commissioner  For  Regulatory 
Affairs. 

Memorandum  of  Understanding  Between  tiie 

Food  and  Drug  Administration, 
DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES  OF  THE  UNITED  STATES  OF 
AMERICA  and  the  Ministry  of  Agriculture  of 
the  Republic  of  France,  Covering  Caseins, 
Caseinates,  and  Mixtures  Thereof,  Exported 
to  the  United  States  of  America 

/.  Purpose 

The  mutual  goals  of  the  Food  and  Drug 
Administration  (FDA)  and  the  Ministry  of 
Agriculture  of  the  Republic  of  France  in 
entering  Into  this  agreement  are  to: 

1.  Establish  certification  requirements  for 
the  caseins,  caseinates,  and  mixtures  thereof 
exported  from  France  to  the  United  States  to 
assure  that  contaminated  caseins,  caseinates, 
and  mixtures  thereof  will  not  be  imported 
into  the  United  States. 

2.  Minimize  the  need  for  extensive  FDA 
audit  sampling  of  these  certified  products 
from  France. 

This  agreement  supersedes  the 
Memorandum  of  Understanding  between 
FDA  and  the  Ministry  of  Agriculture  of  the 
Republic  of  France  that  became  effective  on 
October  15, 1974. 

//.  Definitions 

For  the  purposes  of  this  agreement,  both 
parties  agree  to  the  following  dennitions: 

Lot:  K\o\.  is  a  quantity  of  caseins, 
caseinates,  or  mixtures  thereof  packaged  by 
one  manufacturer  during  a  definite  period  of 
time  not  exceeding  1  day.  The  manufacturing 
process,  including  milling  and  packaging,  is 
performed  by  using  a  perfectly  identified 
processing  line.  Caseins  or  caseinates 
intended  for  export  to  the  United  States  are 
packaged,  after  milling,  in  identical 
containers  identified  by  a  unique  code  or 
mark  traceable  to  the  manufacturer. 

Salmonella-negative:  The  absence  of 
Salmonella  in  30  samples,  each  of  25  grams, 
that  have  been  taken  from  the  same  lot  of 
product  and  tested  individually,  or 
composited,  using  procedures  contained  in 
the  current  edition  of  the  "Bacteriological 
Analytical  Manual." 

Phosphatase-negative:  The  absence  of 
phosphatase  activity  in  30  samples,  each  of 
25  grams,  that  have  been  taken  from  the  same 
lot  of  product  and  tested  using  the  method 
contained  in  the  current  edition  of  the 
"Official  Methods  of  Analysis." 

///.  Substance  of  Agreement 

A.  The  Direction  de  la  Qualite,  Service 
Veterinaire  d'Hygiene  Alimentaire,  Ministry 
of  Agriculture 

The  Direction  de  la  Qualite,  Service 
Veterinaire  d'Hygiene  Alimentaire  (SVHA)  of 
the  Ministry  of  Agriculture  of  the  Republic  of 
France,  is  the  agency  of  the  French 
government  responsible  for  inspecting  those 
caseins,  caseinates,  and  mixtures  thereof  that 
are  intended  for  export.  Such  inspection  is 
necessary  for  consumer  protection.  To  fulfill 


its  responsibilities  under  this  agreement, 
SVHA  will  direct  its  activities  to  ensare  that 
caseins,  caseinates,  and  mixtures  thereof  that 
are  intended  for  export  to  the  United  States 
are  fit  for  human  consumption  in  that  they 
comply  with  the  requirements  of  the  Food. 
Drug,  aid  Cosmetic  Act  of  the  United  States 
and  of  this  agreement  SVHA  will  inspect  and 
analyze  samples  of  these  caseins,  caseiaates, 
and  mixtures  thereof  to  ensure  that  they 
comply  with  these  requirements. 

To  discharge  its  responsibilities  regarding 
caseins,  caseinates,  and  mixtures  thereof  and 
to  fulfill  its  commitment  under  this 
agreement,  SVHA  will: 

1.  In^ct  and  analyze  each  lot  of  caseins, 
caseinates,  and  mixtures  thereof  produced  in 
France  for  export  to  the  United  States  to 
assure  that  it  is  Salmonella-negative  and 
phosphatase-negative,  based  on  the  testing  of 
30  samples  of  25-gram  units  taken  from  bags 
of  caseins  immediately  before  closing,  as 
determined  by  the  methods  cited  in  Section 
V.  "Analytical  Methodology." 

2.  Issue  an  export  certificate  only  for  those 
lots  that  are  Salmonella-negative  and 
phosphatase-negative. 

3.  Require  that  all  containers  of  lots  of 
caseins,  caseinates,  and  mixtures  thereof  that 
are  to  be  exported  to  the  United  States  be 
certified  as  complying  with  the  provisions  of 
this  agseement,  and  identified  by  a  lot 
numbei  and  marked  "FOR  HUMAN  USE 
ONLY;  NOT  TO  BE  USED  FOR  ANIMAL 
FEED." 

4.  Require  that  all  of  the  information  that  is 
required  by  the  Food,  Drug,  and  Cosmetic  Act 
and  the  Fair  Packaging  and  Labeling  Act  of 
the  United  States  is  included  on  the 
packa^ng  of  individual  products. 

5.  Include  the  following  information  on  the 
export  certificate  for  each  lot  of  caseins, 
caseinates,  and  mixtures  thereof  exported  to 
the  United  States: 

E.  Loft  identification,  including  name  and 
address  of  manufacturer 

b.  Number  and  size  of  containers  in  the  lot: 

c.  Asalytical  results  for  Salmonella  and 
phosphatase  activity; 

d.  Date  of  the  certificate;  and 

e.  Name  and  stamp  or  seal  of  authorizing 
official. 

6.  Provide  the  exporter  of  caseins, 
caseinates,  and  mixtures  thereof  with  the 
vahdated  export  certificate.  This  certificate 
and  the  packing  list,  which  indicates  those 
lots  that  are  physically  present  in  each 
containerized  cargo  unit,  are  to  be  attached 
to  the  shipping  manifest. 

7.  Fnmish  FDA  with  a  copy  of  the  current 
French  regulations  and  the  procedures  used 
to  ensure  that  the  caseins,  caseinates,  and 
mixtures  thereof  are  in  compliance  with  those 
regulations  and  with  the  Food,  Drug,  and 
Cosmetic  Act  of  the  United  States. 

8.  Famish  FDA,  upon  request,  with  a  full 
descr^tion  of  the  manufacturing  processes 
and  qsality  controls  used  to  ensure  that  the 
caseins,  caseinates.  and  mixtures  thereof  that 
are  produced  are  fit  for  human  consumption, 
as  discussed  in  III.  A.  of  this  agreement. 

9.  Furnish  FDA  with  a  list  of  the  names  of 
those  officials  who  will  sign  the  certificates 
issued  in  accordance  with  this  agreement. 


B.  The  Food  and  Drug  Administration 

FDA  is  charged  with  the  enforcement  of  the 
Food.  Drug,  and  Cosmetic  Act,  the  Fair 
Packaging  and  LabeHng  Act.  certain 
provisions  of  the  PubHc  Health  Service  Act, 
and  other  related  statutes  of  the  United 
States.  FDA  directs  its  activities  toward  the 
protection  of  the  public  health  in  ttie  United 
States  by  ensuring  that  foods  are  safe  and 
wholesome  and  are  honestly  and 
informatively  labeled.  FDA  accomplishes  this 
goal  in  part  through  inspections  of  food 
processors  and  distributors.  In  addition,  it 
collects  and  examines  samples  to  ensure 
compliance  with  these  statutes.  FDA  makes  a 
concerted  effort  to  ensure  that  foods  entering 
the  United  States  meet  the  same  standards  as 
domestic  products.  To  discharge  these 
responsibilities  regarding  caseins,  caseinates, 
and  mixtures  thereof  and  to  fulfill  this 
agreement,  PDA  will: 

1.  Audit  samples  of  caseins,  caseinates, 
and  mixtures  thereof  certified  by  SVHA 
under  this  agreejnent  to  ensure  that  the 
products  exported  from  the  Republic  of 
France  comply  with  the  requirements  of  the 
Food.  Drug,  and  Cosmetic  Act.  the  Fair 
Packaging  and  Labeling  Act.  the  Public 
Health  Service  Act  and  other  related  statutes 
of  the  United  States. 

2.  Share  any  information  obtained  through 
its  audit  sampling  with  SVHA,  which 
includes: 

a.  Providing  prompt  notification  of  the 
detention  of  any  casein  products  covered  by 
this  agreement 

b.  Explaining  the  reasons  for  the  detention 
of  any  lot  of  certified  products. 

c  Providing  copies  of  the  laboratory 
worksheets  developed  in  determining  the 
reasons  for  detention. 

d.  Providing  information  regarding  the 
serotype  of  any  detected  Salmonella,  when 
these  results  are  available. 

e.  Supplying  a  reserve  sample  of  any  lots 
determined  to  be  Salmonella-positive  when 
available  and  requested  by  SVHA  or  the 
Embassy  of  France. 

f.  Providing  notification  of  changes  in 
applicable  analytical  procedures. 

g.  Providing  information  on  modifications 
of  the  statutes  and  regulations  that  affect  the 
certified  products. 

3.  Share  expertise  and  provide  assistance 
to  SVHA  when  necessary. 

IV.  Sample  Collection 

The  same  subsamples  will  be  used  to 
determine  both  the  presence,  if  any,  of 
Salmonella  and  the  level  of  phosphatase 
activity. 

Thirty  samples  of  caseins,  caseinates,  or 
mixtures  thereof,  each  sample  consisting  of 
approximately  25  grams,  will  be  collected  in 
accordance  with  the  applicable  portions  of 
the  current  edition  of  the  "Bacteriological 
Analytical  Manual." 

V.  Analytical  Methodology 

Compliance  with  the  established  criteria 
for  Salmonella  and  phosphatase  will  be 
determined  according  to  the  methods 
contained  in  the  current  editions  of 
"Bacteriological  Analytical  Manual"  for 
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Salmonella  and  "Official  Methods  of 
Analysis"  for  phosphatase. 

These  publications  are  available  from: 
Association  of  Official  Analytical  Chemists. 
1111  North  19th  St.  Department  55,  Arlington, 
VA  22209. 

VI.  Participating  Parties 

A.  The  Direction  de  la  Quality,  Service 
Veterinaire  d'Hygi^ne  Alimentaire,  Ministry 
of  Agriculture,  175  rue  du  Chevaleret.  75646, 
Paris  Cedex  13,  France. 

B.  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

VII.  Liaison  Officers 

A.  For  SVHA:  Agricultural  Attach^, 
(Currently  Mr.  Ralph  Ichter),  Embassy  of 
France.  4101  Reservoir  Rd.  NW.,  Washington, 
DC  20007-2173.  Telephone:  202-944-6360; 
Telex  248320  FRCC  UR. 

B.  For  FDA:  Director,  Division  of 
Regulatory  Guidance  (HFF-310),  (Currently 
Howard  N.  Pippin),  200  C.  St.  SE.. 
Washington.  DC  20204,  Telephone:  202-485- 
1186:  Telex  197623  PHS  PKLN. 

VIII  Administration  Procedures 

The  parties  shall  mutually  agree  on  the 
ways  and  means  of  giving  instructions  and 
guidance  for  the  practical  implementation 
and  application  of  this  agreement 

IX.  Period  of  Agreement 

This  agreement  will  become  effective  upon 
acceptance  by  both  parties  and  will  continue 
indefinitely.  It  may  be  revised  by  mutual 
consent  or  terminated  by  either  party  upon  a 
30-day  advance  written  notice  to  the  other. 

Approved  and  accepted  for  the  Direction 
de  la  Qualite,  Service  Veterinaire,  D'Hygiene 
Alimentaire,  Ministry  of  Agriculture  of  the 
Republic  of  France. 

Approved  and  accepted  for  the  Food  and 
Drug  Administration  of  the  United  States  of 
America. 

By:  M.  Gilbert  Jolivet 

Title:  Directeur  de  la  Qualite. 

Date:  10  Septembre  1988. 

By:  John  M.  Taylor. 

Title:  Associate  Commissioner  for 
Regulatory  Affairs. 

Date:  January  15, 1987. 

[FR  Doc.  87-8366  Filed  4-14-67;  8:45  am] 

ULUNQ  COOC  4160-01-M 


(Docket  No.  85P-0384] 

Canned  Spinach  Deviating  From 
Identity  Standard;  Extension  and 
Anr)endment  of  Tentporary  Permit  for 
Market  Testing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
extension  and  amendment  of  a 
temporary  permit  issued  to  The  Larsen 
Co.  and  Continental  Can  Co..  Inc.,  to 
market  test  experimental  packs  of 
canned  spinach  containing  added  zinc 
chloride.  This  action  will  allow  the 


permit  holders  to  continue  experimental 
market  testing  of  the  product  while  the 
agency  takes  action  on  a  petition  to 
amend  the  standard  of  identity  for 
canned  spinach. 

DATE:  The  new  expiration  date  of  the 
permit  will  be  either  the  eH'ective  date  of 
the  final  rule  for  any  proposal  to  amend 
the  standard  of  identity  for  canned 
spinach  which  may  result  from  the 
petition,  or  30  days  after  termination  of 
such  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catharine  R.  Calvert,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-414). 

Food  and  Drug  Administration.  200  C. 

St.  SW.,  Washington.  DC  20204,  202- 

485-0121. 

SUPPLEMENTARY  INFORMATION:  A 

temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  The 
Larsen  Co..  520  North  Broadway,  P.O. 
Box  19027.  Green  Bay.  WI  54307-9027, 
and  Continental  Can  Co..  Inc.,  800 
Connecticut  Ave.,  P.O.  Box  5410. 
Norwalk,  CT  06856.  to  market  test 
canned  spinach  containing  added  zinc 
chloride  to  retain  the  color  of  the  test 
product  (up  to  75  parts  per  million  of 
zinc  in  the  finished  food).  The  permit 
was  issued  in  order  to  facilitate  maiiiet 
testing  of  foods  that  deviate  from  the 
requirements  of  the  standards  of 
identity  promulgated  under  section  401 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  341).  Notice  of  issuance  of 
the  temporary  permit  to  The  Larsen  Co. 
and  Continental  Can  Co..  Inc.,  was 
published  in  the  Federal  Register  of 
September  13. 1985  (50  FR  37437). 

The  Larsen  Co.  and  Continental  Can 
Co.,  Inc.,  have  requested  that  the 
temporary  permit  be  extended  so  the 
market  test  period  can  continue  while 
agency  action  on  a  petition  to  amend  the 
standard  of  identity  for  canned  spinach 
proceeds.  The  permit  holders  also  have 
requested  that  their  existing  temporary 
permit  be  amended  to  provide  for 
market  testing  on  an  annual  basis  of 
35.000  cases  containing  twenty-four  8- 
ounce  (211  X  304)  cans  each.  230.000 
cases  containing  twenty-four  12-ounce 
(307  X  306)  cans  each.  35.000  cases 
containing  twenty-four  16-ounce  (303  X 
406)  cans  each,  and  100.000  cases 
containing  six  No.  10  (603  X  700)  cans 
each  of  the  test  product.  The  test 
product  will  be  distributed  in  the 
continental  United  States. 

The  Continental  Can  Co..  Inc..  in 
accordance  with  21  CFR  130.17(i). 
submitted  a  petition  to  amend  21  CFR 
155.200  at  the  same  time  the  application 
for  extension  was  submitted.  FDA  is 
inviting  interested  persons  to  participate 
in  the  market  test  under  the  conditions 
that  apply  to  The  Larsen  Co.  and 


Continental  Can  Co..  Inc..  including  the 
labeling  requirements  and  the  amounts 
of  tests  product  to  be  distributed,  except 
that  the  designated  area  of  distribution 
shall  not  apply. 

Any  interested  person  who  wishes  to 
participate  in  the  extended  market  test 
must  notify,  in  writing,  the  Deputy 
Director.  Division  of  Food  Chemistry 
and  Technology  (HFF-411).  Center  for 
Food  Safety  and  Applied  Nutrition.  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  The  notification 
must  include  the  amount  of  test  product 
to  be  distributed,  the  area  of 
distribution,  and  the  labeling  that  will 
be  used  for  the  test  product  (i.e..  a  label 
for  each  size  of  container  and  each 
brand  of  product  to  be  test  marketed). 

Therefore,  under  the  provisions  of  21 
CFR  130.17(i),  FDA  is  extending  the 
expiration  date  of  the  permit  such  that 
the  permit  expires  either  on  the  effective 
date  of  a  final  rule  for  any  proposal  to 
amend  the  standard  of  identity  for 
canned  spinach  which  may  result  from 
the  petition,  or  30  days  after  termination 
of  such  rulemaking.  All  other  conditions 
and  terms  of  this  permit  remain  the 
same. 

Dated:  April  27. 1987. 
Richard ).  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  87-8365  Filed  4-14-67;  8:45  am) 

BtLLINQ  COOC  4160-01-M 


[Docket  No.  86N-0500] 

Support  of  Scientific  Conferences; 
Availability  of  Grants;  Applications 
Process 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
anticipated  availability  of  funds  for 
awarding  a  very  limited  number  of 
grants  to  provide  general  support  for 
domestic  or  international  scientific 
conferences  held  in  the  United  States 
and  Canada.  These  conferences  must 
relate  directly  to  FDA's  mission  and 
funding  priorities.  FDA  views  this 
support  of  scientific  conferences  as  an 
ongoing  program  end  may  award  a 
limited  number  of  grants  each  fiscal 
year  which  range  from  $2,000  to  $15,000 
in  direct  costs  only  per  project. 

DATES:  Before  submitting  an  application, 
prospective  applicants  should  contact 
FDA  to  inquire  about  the  agency's 
interest  in  the  proposed  conference. 
Applications  will  be  received  and 
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reviewed  quarterly  during  each  fiscal 
year  as  follows: 


Rec«lpl  data* 


October  15 , 

January  15 

April  15 

July  15 


Review  dales 


November  15 
February  15... 

May  15 

15 


Earhest 

beginning  dates 


December  15. 
March  15. 
June  15. 
September  15. 


Applications  received  after  the 
quarterly  deadline  date  above  will  be 
held  for  the  next  review  cycle  or 
returned  to  the  applicant,  if  time  is  not 
sufficient  for  FDA  to  conduct  a  review 
prior  to  the  scheduled  date  of  the 
proposed  conference.  All  applications 
should  be  submitted  to  FDA  as  early  as 
possible. 

ADDRESS:  Applications  regarding  the 
business  management  aspects  of  the 
program  should  be  submitted  to,  and 
application  kits  are  available  from,  Olia 
M.  Hopkins,  State  Contracts  and 
Assistance  Agreements  Branch  (HFA- 
520),  Food  and  Drug  Administration, 
Park  3-20,  5600  Fishers  Lane,  Rockville. 
MD  20857,  301-443-6170.  Applicants 
may  contact  the  appropriate  FDA  Center 
Liaison  Coordinator  below  to  determine 
FDA's  interest  in  the  proposed  scientific 
conference. 

FOR  FURTHER  INFORMATION  CONTACT: 
Center  for  Devices  and  Radiological 
Health:  William  Beheler,  Director, 
Program  Planning  and  Evaluation 
(HFZ-30),  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-2797. 
Center  for  Drugs  and  Biologies: 
Hamilton  Brown,  Chief,  Extramural 
Programs  Branch  (HFN-44),  Office  of 
Drugs, 
or 
Nickolas  Pollok,  Assistance  Program 
Manager  (HFN-^M),  Office  of 
Biologies,  Rm.  13&-35,  Parklawn  Bldg., 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-6788. 
Center  for  Food  Safety  and  Applied 
Nutrition:  Robert  G.  Coon,  Chief, 
Extramural  Science  Advisory  Staff 
(HFF-9).  Rm.  6002,  Federal  Bldg.  8,  200 
C  St.  SW.,  Washington,  DC  20204. 
Center  for  Veterinary  Medicine:  David 
Batson,  Special  Assistant  to  the 
Associate  Director  for  Research 
(HFV-500),  Rm.  8-89,  Parklawn  Bldg., 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301^143-6510. 
Office  of  the  Commissioner,  Donald  J. 
Sauer,  Executive  Officer  (HFA-4).  Rm. 
14-82,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
3206. 
or 
Mary  Ann  Danello,  Special  Assistant  to 
the  Commissioner  for  Science  (HF-5), 
Rm.  14-90,  Parklawm  Bldg.,  5600 


Fishers  Lane,  Rockville,  MD  20857. 

301-443-4650. 
SUPPLEMENTARY  INFORMATION:  FDA  will 
support  scientific  conference  grants 
covered  by  this  notice  under  Title  XVII 
of  the  Public  Health  Service  Act  (42 
U.S.C.  300u — 300U-5)  or  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (Pub.  L  90-602)  (42  U.S.C.  263b-n). 
FDA's  research  program  is  described  in 
the  Catalog  of  Federal  Domestic 
Assistance,  No.  13.103.  Applications 
submitted  under  this  program  are  not 
subject  to  the  requirements  of  E.O. 
12372. 

I.  Background  and  Policy 

FDA  recognizes  the  value  of 
supporting  scientific  meetings  and 
conferences  designed  to  coordinate, 
exchange,  and  disseminate  information, 
when  their  objectives  are  clearly  within 
the  scope  of  the  agency's  scientiHc 
programs.  FDA's  policy  is  to  participate 
with  other  scientific  organizations  to 
support  meetings,  where  parcticable. 
rather  than  to  provide  the  sole  support. 
In  view  of  the  diversity  of  interests  of 
the  various  FDA  centers  and  in  order  to 
provide  maximum  flexibility,  FDA  will 
not  set  rigid  requirements  about  the  type 
of  scientific  meetings  and  conferences  to 
be  supported.  Before  submitting 
applications,  prospective  applicants  are 
urged  to  contact  one  of  FDA's  Center 
Liaison  Coordinators  listed  above  to 
determine  if  the  proposed  scientific 
conference  is  clearly  consistent  with  the 
Center's  interest,  mission,  and  priorities. 

Grant  funds  may  be  awarded  to 
provide  modest  general  support  of 
domestic  or  international  scientific 
conferences  held  in  the  United  States  or 
Canada.  Funds  may  also  be  awarded  to 
support  part  of  the  travel  for  individuals 
selected  by  the  grantee  to  attend  the 
meeting. 

Grant  funds  may  not  be  used  to 
provide  general  support  for  international 
scientific  conferences  held  outside  the 
United  States  or  Canada;  however,  grant 
funds  may  be  awarded  to  provide 
limited  support  to  certain  aspects  only 
of  en  international  scientific  conference 
held  outside  the  Untied  States  or 
Canada  (for  example,  a  selected 
symposium,  panel,  or  workshop, 
including  the  cost  of  planning  and  the 
colt  of  travel  of  U.S.  participants  in  that 
particular  segment  of  the  scientific 
conference).  Any  Public  Health  Service 
foreign  travel  restrictions  that  are  in 
effect  at  the  time  of  the  award  must  be 
followed,  such  as: 

1.  Limitations  or  restrictions  on 
countries  to  which  travel  will  be 
supported;  or 

2.  Budgetary  or  other  limitations  on 
availability  of  funds  for  foreign  travel. 


II.  Mechanism  of  Support 

A.  Award  Instrument 

Support  will  be  in  the  form  of  a  grant 
award.  The  pohcies  governing  the 
administration  of  research  grants  are 
applicable  to  grants  in  support  of 
scientific  conferences. 

B.  Eligibility 

These  grants  are  available  to  any  U.S. 
institution  eligible  to  receive  grants  from 
PHS  agencies,  including  scientific  or 
professional  societies.  In  the  case  of  an 
international  conference,  the  U.S. 
representative  organization  of  an 
established  international  scientific  or 
professional  society  is  the  eligible 
grantee.  In  exceptional  cases,  where 
there  is  no  U.S.  representative 
organization,  grants  to  support  a  specific 
aspect  of  an  international  conference 
may  be  awarded  directly  to  a  foreign 
institution  or  international  organization 
with  the  approval  of  the  PHS  agency 
head  or  his  or  her  designee.  An 
individual  is  not  eligible  to  reveive  a 
grant  in  support  of  a  conference. 

C.  Length  of  Support 

The  length  of  support  will  usually  be  1 

year.     I 

D.  Funding  plan 

The  number  of  grants  funded  will 
depend  on  the  quality  of  the 
applications,  whether  they  directly 
relate  to  FDA's  mission  and  priorities, 
and  the  availability  of  the  agency's 
funds. 

III.  Review  Procedures  and  Criteria 

A.  Review  Method 

All  applications  responding  to  this 
announcement  will  be  reviewed  and 
evaluated  for  their  scientific  and 
technical  merit  by  a  single  review 
committee  composed  of  government 
personnel. 

B.  Review  Criteria 

Applications  must  contain  sufficient 
information  to  permit  review.  Those  that 
are  determined  not  to  include  sufficient 
information  wil  be  returned  to  the 
applicant.  Applications  will  be  reviewed 
according  to  the  following  criteria: 

1.  The  content/subject  matter  and 
how  current  and  appropriate  it  is  for 
FDA's  mission. 

2.  The  conference  plan  and  how 
thorough,  reasonable,  and  appropriate  it 
is  for  the  intended  audience. 

3.  The  experience,  training,  and 
conpetence  of  the  principal  investigator/ 
director  and  support  staff. 

4.  The  adequacy  of  the  facilities. 
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5.  The  reasonableness  of  the  proposed 
budget  given  the  total  conference  plan, 
program,  speakers,  travel,  and  facilities. 

IV.  Submission  Requirements 

The  original  and  six  copies  of  the 
completed  application  should  be 
delivered  to  State  Contracts  and 
Assistance  Agreement  Branch  (address 
above). 

Note. — Do  not  mail  the  application  to  the 
National  Institutes  of  Health. 

Label  the  outside  uf  the  mailing 
envelope  and  item  2  of  the  application 
face  page  "Request  for  Conference 
Grant." 

V.  Format  for  Application 

Submit  applications  on  Form  398, 
"Public  Health  Service  Grant 
Application,"  and  include  the  following: 

1.  Title;  which  has  the  term  scientific 
"conference,"  "symposium," 
"workshop,"  or  other  similar  description 
to  assist  in  the  identification  of  the 
request; 

2.  Location  of  conference; 

3.  Expected  registration; 

4.  Dates  of  conference  (inclusive); 

5.  Conference  format  and  projected 
agenda,  including  list  of  principal  areas 
or  topics  to  be  addressed; 

6.  Physical  facilities  required  for  the 
conduct  of  the  meeting  (e.g.. 
sumultaneous  translation  facilities); 

7.  Justification  of  the  conference, 
including  the  problems  it  intends  to 
clarify  and  any  developments  it  may 
stimulate; 

8.  Brief  biographical  sketches  of 
individuals  responsible  for  planning  the 
conference; 

9.  Information  about  all  related 
conferences  held  on  this  subject  during 
the  last  3  yars  (if  known);  and 

10.  Details  of  proposed  per  diem/ 
subsistence  rates  and  transportation 
costs. 

VI.  Reporting  Requirements 

A  financial  status  report  and  a 
progress  report  will  be  required  within 
90  days  after  the  end  of  the  budget/ 
project  period. 

The  collection  of  information 
requested  in  PHS  Form  398  and  its 
instructions  have  been  submitted  by 
PHS  to  the  Office  of  Management  and 
Budget  (OMB),  were  approved,  and  were 
assigned  OMB  control  number  0925- 
0001. 

Dated:  March  2. 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  87-8364  Filed  4-14-87;  8:45  ami 
BILLING  COOC  4ieO-01-M 


Advisory  Committee  Meeting; 
Cancellation 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
meeting  of  the  FertiUty  and  Maternal 
Health  Drugs  Advisory  Committee 
scheduled  for  April  16  and  17, 1987.  The 
meeting  was  announced  by  notice  in  the 
Federal  Register  of  March  25, 1987  (52 
FR  9542). 

FOR  FURTHER  INFORMATION  CONTACT 
Philip  A.  Corfman,  Center  for  Drugs  and 
Biologies  (HFN-810),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3510. 

Dated:  April  a  1987. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-8367  Filed  4-14-87;  8:45  am) 

BILUNQ  CODE  416(M)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Secretary 

[Docket  No.  D-87-836;  FR-2341] 

Designating  Attesting  Officers 

agency:  Department  of  Housing  and 

Urban  Development,  Office  of  the 

Secretary. 

action:  Delegation  of  authority  to  cause 

department  seal  to  be  affixed  and  to 

authenticate  copies  of  documents. 

summary:  This  delegation  of  authority 
revises  and  updates  the  designation  of 
attesting  officers  to  authenticate 
documents. 

effective  date:  April  15, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  D.  White,  Assistant  General 
Counsel  for  Administrative  Law,  Room 
10254,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
Washington,  DC  20410  (202)  755-7137 
(This  is  not  a  toll-free  number). 

Section  A — Authority  Delegated 

Each  of  the  following  employees  of 
the  Department  of  Housing  and  Urban 
Development  is  designated  as  Attesting 
Officer  and  is  authorized  to  cause  the 
seal  of  the  Department  of  Housing  and 
Urban  Development  to  be  affixed  to 
such  documents  as  may  require  its 
application  and  to  certify  that  a  copy  of 
any  book,  record,  paper,  microfilm  or 
other  document  is  a  true  copy  of  that  in 
the  files  of  the  Department: 


1.  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 

2.  Assistant  Secretary  for  Legislation 
and  Congressional  Relations 

3.  Assistant  Secretary  for 
Administration 

4.  Assistant  Secretary  for  Public  and 
Indian  Housing 

5.  Assistant  Secretary  for  Policy 
Development  and  Research 

6.  Assistant  Secretary  for  Community 
Planning  and  Development 

7.  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 

8.  President,  Government  National 
Mortgage  Association 

9.  Inspector  General 

10.  General  Counsel 

11.  Associate  General  Counsel  for 
Litigation 

12.  Manager,  Solar  Energy  and  Energy 
Conservation  Bank 

13.  Each  Regional  Administrator 

14.  Each  Field  Office  Manager 

15.  The  Secretary  to  each  position 
listed  above 

16.  Assistant  General  Counsel  for 
Regulations  and  the  Rules  Docket  Clerk 

17.  In  each  Field  Office,  each  Legal 
Clerk  and  Legal  Technician 

18.  Director,  Mortgage  Insurance 
Accounting  and  Servicing,  Office  of 
Finance  and  Accounting 

Section  B — Authority  to  Redelegate 

The  authority  delegated  in  Section  A 
may  be  redelegated  to  any  employee  of 
the  Department. 

Section  C — Supersedure 

This  delegation  revokes  and 
supersedes  the  delegation  of  authority 
published  at  50  FR  41419  (October  10. 
1985). 

Authority:  Sec.  7(d)  and  (g).  Department  of 
HUD  Act,  42  U.S.C.  3535(d)  and  (g). 

Dated:  April  9, 1987. 
Samuel  R.  Pierce,  ]t.. 
Secretary. 
[FR  Doc.  87-8403  Filed  4-14-87:  8:45  am] 

BILUNQ  COOe  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[  MT-070-07-4333- 1 2  ] 

Closure  of  Lands  to  the  Discharge  of 
Firearms;  Montana 

agency:  Butte  District.  Bureau  of  Land 

Management,  Interior. 

action:  Closure  of  lands  to  firearms 

discharge. 

summary:  Public  Notice  is  hereby  given 
that  under  the  provisions  of  Part  8360  of 


12260 
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43  Lt-K,  and  in  the  interest  of  public 
safety,  the  following  described  lands, 
under  the  jurisdiction  of  the  Bureau  of 
Land  Management,  are  hereby  closed 
effective  May  1, 1987,  to  the  discharge  of 
all  firearms.  The  lands  are  located  in: 
T.  12  N..  R.  14  W., 

Section  3,  Granite  County.  Montana 
T.  13  N..  R.  14  W., 

Section  34  and  35,  Missoula  County, 
Montana. 

The  closure  includes  all  public  lands 
within  the  boundary  descibed  as 
follows: 

Beginning  on  the  Garnet  Range  Road  at  the 
intersection  with  the  Old  Coloma  Road  in 
Section  34;  east  along  the  Gamet  Range  Road 
about  one  mile  to  a  point  due  north  of  the 
intersection  of  the  jumpover  road  with  the 
Summit  Cabin  Road;  then  due  south  about  2/ 
3  mile  to  the  intersection  of  the  jumpover 
road  and  the  Summit  Cabin  Road;  then  south 
along  the  Summit  Cabin  Road  1/8  mile  to  the 
function  with  the  Anderson  Peak  Jeep  Trail; 
then  due  west  about  3/5  mile  to  a  logging 
road  designated  as  ski  trail  M:  then 
northwest  along  logging  roads  about  1/3  mile 
to  the  intersection  of  the  Chicken  Run  Road 
and  the  Old  Coloma  Road;  then  north  about 
2/3  mile  along  the  Old  Coloma  Road  to  the 
junction  with  the  Gamet  Range  Road. 

The  above  described  public  lands 
total  170  acres  more  or  less.  The  lands 
are  located  in  Granite  and  Missoula 
counties,  Montana,  and  are  commonly 
referred  to  as  the  Gamet  Historic 
District. 

The  above  described  lands  receive 
intensive  recreation  use,  and  the 
continued  discharge  of  firearms 
constitutes  a  hazard  to  the  public  health 
and  safety. 

dates:  Effective  date:  May  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darrell  Sail,  Area  Manager,  Gamet 
Resource  Area,  3255  Fort  Missoula 
Road,  Missoula,  Montana  59806. 
April  7, 1987. 
James  A.  Moorbouse. 
District  Manager. 
[PR  Doc.  87-8343  Filed  4-14-87;  8.45  am] 

BILLING  COOC  4310-ON-M 


[OR-090-07-6310-01-GP7-157I 

Eugene  District  Advisory  Councii; 
{Meeting 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Eugene  District 
Advisory  Council  will  be  held  on  May  8, 
1987,  at  9:00  a.m..  Pacific  Standard  Time, 
in  room  227  of  the  Federal  Building  at 
211  E.  7th  St.,  Eugene,  Oregon. 

The  agenda  will  include  (1)  a 
discussion  of  the  Bureau's  proposed 
reorganization  plan;  (2]  land  exchanges 


with  private  firms;  and  (3)  summary  of 
other  current  issues. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  10:45 
a.m.  and  11:00  a.m.,  or  file  written 
statements  for  the  Coimcil's 
consideration.  Anyone  wanting  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  1255  Pearl  Street,  Eugene, 
Oregon  97401,  by  May  6.  Depending  on 
the  number  of  persons  wanting  to  make 
oral  statements,  a  per  person  time  limit 
may  be  established  by  the  District 
Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  office  and  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
dayi  following  the  meeting. 

Dated:  April  6. 1987. 
Melvin  D.  Clausen, 
District  Manager. 
(FR  Doc.  87-8344  Filed  4-14-87;  8:45  am] 

BtUJHQ  CODE  4310-33-M 


Filing  of  Plat  of  Survey;  New  Mexico 

April  6, 1987. 

The  plat  of  survey  described  below 
was  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico, 
effective  at  10:00  a.m.  on  April  2, 1987. 

A  survey  representing  the  dependent 
resvirvey  of  a  portion  of  the  north 
boundary,  a  portion  of  the  subdivisional 
lines,  a  portion  of  the  subdivision  of 
section  2,  the  1873  adjusted  record 
meanders  of  the  left  bank  of  the 
Canadian  River  and  the  survey  of  the 
meanders  of  the  present  left  bank  of  the 
Canadian  River  in  section  2,  Township  5 
North,  Range  1  East,  Indian  Meridian, 
Oklahoma,  under  Group  44  OK. 

TTie  plat  will  be  in  the  open  files  of  the 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
Gary  S.  Speight. 

Chief  Branch  of  Cadastral  Survey. 
[FR  Doc.  87-8346  Filed  4-14-87;  8:45  am] 

BtUINO  CODE  4310-FB-M 


Filing  of  Plat  of  Survey,  New  Mexico 

April  6, 1987. 

The  plats  of  survey  described  below 
were  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico 
effective  at  10:00  a.m.  on  April  2, 1987. 


A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  of  the  Tome  Grant,  a  porti'^n 
of  the  east  boundary,  a  portion  of  the 
north  boundary,  a  portion  of  the 
subdivisional  line,  certain  small  holding 
claim  boundaries  in  sections  1, 10, 11. 
and  12  and  the  survey  of  certain  lot 
boundaries  in  sections  1  and  11, 
Township  6  North,  Range  2  East,  New 
Mexico  Principal  Meridian,  New 
Mexico. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  Lo  de 
Padilla  Grant,  a  portion  of  the  east 
boundary,  portions  of  certain  small 
holding  claims  and  the  survey  of  certain 
lot  boundaries  in  section  25,  Township  7 
North,  Range  2  East,  New  Mexico 
Principal  Meridian,  New  Mexico. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary,  a  portion  of  the  subdivision  of 
section  30,  portions  of  certain  lots  and 
small  holding  claims  and  the  survey  of 
certain  lot  boundaries  in  section  30, 
Township  7  North,  Range  3  East,  New 
Mexico  Principal  Meridian,  New 
Mexico,  under  Group  829  NM. 

The  surveys  were  requested  by  the 
District  Manager,  Albuquerque,  New 
Mexico. 

The  plat  will  be  in  the  open  files  of  the 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
Gary  S.  ^ight. 

Chief  Branch  of  Cadastral  Survey. 
[FR  Doc.  87-8347  Filed  4-14-87;  8:45  am] 

BILUNG  CODE  431»-FB-« 


[CA-050-07-4333-11) 
Special  Area  Designation 

Public  lands  within  the  Forks  of  Butte 
Creek  Recreation  Area  in  Butte  County, 
California,  which  are  not  legally  claimed 
under  the  mining  laws,  are  designated 
as  a  special  area  within  which  Special 
Recreation  Permits  are  required  for 
recreational  panning,  sluicing  and 
dredging  {commonly  called  recreational 
mining).  This  designation  is  made  under 
the  authority  of  43  CFR  8372.1-1,2. 

The  public  lands  affected  by  this 
designation  are  specifically  described  as 
Butte  Creek,  as  it  traverses  portions  of: 

Mt.  Diablo  Base  and  Meridian 

T.  24  N..  R.  3  E., 

Section  22.  L«ts  1.  3.  5; 

Section  26.  Lots  2, 3, 4; 

Section  27,  Lots  2,  3. 4,  7; 

Section  34,  Ixjts  la  15. 
T.  23  N..  R.  3  E.. 
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Section  3,  Lot  3. 

Totalling  approximately  385  acres. 

Any  person  who  engages  in 
recreational  panning,  sluicing  or 
dredging  without  proper  authorization  or 
in  violation  of  permit  terms  or 
stipulations  may  be  subject  to  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months,  under  the 
authority  of  43  CFR  8372.0-7. 

The  public  lands  affected  by  this 
order  will  be  posted  at  points  of  public 
access  to  recreational  panning,  sluicing 
and  dredging  areas.  Maps  showing  the 
area  affected  by  this  order  are  available 
from  the  Redding  Area  Office.  355 
Hemsted  Drive.  Redding.  CA  06002. 

Effective  date  of  action  is  June  1, 1987. 
SUPPLEMENTARY  INFORMATION:  The 
Forks  of  Butte  Creek  Recreation  Area 
was  placed  under  protective  withdrawal 
(S  4528)  under  Public  Land  Order  5329 
on  January  18. 1973.  to  segregate  the 
area  from  all  forms  of  appropriation, 
including  the  mining  laws.  While  the 
mineral  rights  to  much  of  this  area 
continue  to  be  held  under  mining  claims 
which  pre-date  this  withdrawal  several 
segments  of  Butte  Creek  are  not 
encumbered  with  mining  claims.  These 
areas  have  become  extremely  popular 
for  recreational  collection  via  panning, 
sluicing  and  dredging.  Overcrowding 
and  overuse  of  the  stream  has  resulted 
in  conflicts  between  competing  mineral 
collectors,  fishermen  and  swimmers,  as 
well  as  degradation  of  water  quality  and 
fishery  habitat. 

By  requiring  recreational  panners. 
sluicers  and  dredgers  to  obtain  and 
operate  tmder  the  terms  and  stipulations 
of  a  Special  Recreation  Permit,  the 
actions,  numbers  and  distribution  of 
such  recreational  users  can  be 
controlled  to  prevent  unnecessary 
environmental  degradation,  eliminate 
user  conflicts,  and  provide  for  higher 
quality  recreational  experience 
opportunities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Bainbridge,  Area  Manager, 
Redding  Resource  Area,  355  Hemsted 
Drive,  Redding.  CA  96002  (916)  246-5325. 

Dated:  April  2. 1987. 
Robert  |.  Bainbridge, 
Redding  Area  Manager. 
[FR  Doc.  87-8345  Filed  4-14-87;  8:45  am] 

BUiJNQ  CODE  4310-4(Mi 


(CO-940-07-4220-11;  C-2S311] 

Colorado;  Proposed  Continuation  of 
Withdrawal 

March  31. 1987. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 


ACTION:  Notice. 


summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture,  proposes 
that  the  order  which  withdrew  lands  for 
an  indefinite  period  of  time  for  the  Twin 
Sisters  Administrative  Site,  be  modified 
and  the  withdrawal  be  continued  for  20 
years  insofar  as  it  affects  approximately 
20  acres  of  National  Forest  System 
Land.  The  land  will  remain  closed  to 
surface  entry  and  mining,  but  not  to 
mineral  leasing. 

DATE:  Comments  should  be  received 
within  90  days  of  publication  date. 
ADDRESS:  Comments  should  be 
addressed  to  State  Director.  Colorado 
State  Office.  2850  Youngfield  Street, 
Lakewood,  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chehus,  ELM  Colorado  State 
Office.  [303)  236-1768. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  proposes  that  the  existing 
withdrawal  made  by  Executive  Order 
2024,  dated  August  17, 1914,  as 
amended,  for  an  indefinite  period  of 
time,  be  modified  to  expire  in  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714. 
insofar  as  it  affects  the  following 
identified  lands: 

Sixth  Principal  Meridian 

Roosevelt  National  Forest 
T.  4  N..  R.  73  W.. 
Sec.  24,  that  portion  of  SV2SMiSWy4  within 
the  Roosevelt  National  Forest 

The  area  described  aggregates 
approximately  20  acres  in  Larimer  County. 

The  purpose  of  this  withdrawal  is  for 
the  administration  and  protection  of  the 
Twin  Sisters  Lookout  Administrative 
Site.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawal.  The  land  will  continue  to  be 
withdrawn  from  surface  entry  and 
mining,  but  not  from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  modified  and 
continued  and,  if  so,  for  how  long. 
Notice  of  the  final  determination  will  be 
published  in  the  Federal  Register.  The 


existing  withdrawal  will  continue  until 

such  determination  is  made. 

Evelyn  W.  Axelson, 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  87-8349  Filed  4-14-87;  8:45  am] 

MLUNO  CODE  4310-JB-M 

ICO-940-07-4220-11;  C-013229] 

Colorado;  Proposed  Continuation  of 
Withdrawal 

April  6, 1987. 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  Forest  Service.  U.S. 
Department  of  Agriculture,  proposes 
that  the  order  which  withdraw  lands  for 
an  indefinite  period  of  time  for  the 
Buford  Ranger  Station,  be  modified  and 
the  withdrawal  be  continued  for  20 
years  insofar  as  it  affects  10  acres  of 
public  land.  The  land  will  remain  closed 
to  surface  entry  and  mining,  but  not  to 
mineral  leasing. 

DATE:  Comments  should  be  received 
within  90  days  of  publication  date. 
ADDRESS:  Comments  should  be 
addressed  to  State  Director.  Colorado 
State  Office.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACr. 
Doris  E.  Chelius.  BLM  Colorado  State 
Office.  (303)  236-1768. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  proposes  that  the  existing 
withdrawal  made  by  Public  Land  Order 
1348,  dated  October  16. 1956.  for  an 
indefinite  period  of  time,  be  modified  to 
expire  in  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751, 
43  U.S.C.  1714.  insofar  as  it  affects  the 
following  identified  lands: 

Sixth  Principal  Meridian 

T.  1  S..  R.  91  W.. 

Sec.  4.  SWV4NEV4SEy4SWy4.  SEV4NWy« 
SEV4SWV4,  NEy4SWy4SEy4SWy4.  and 

NwviSE'/4SEy4Swy4. 

The  area  described  aggregates  10  acres  in 
Rio  Blanco  County. 

The  purpose  of  this  withdrawl  is  for 
the  administration  and  protection  of  the 
Buford  Ranger  Station.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawal.  The  land  will 
continue  to  be  withdrawn  from  surface 
entry  and  mining,  but  not  from  mineral 
leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
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may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  I^nd  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  modified  and 
continued  and,  if  so.  for  how  long. 
Notice  of  the  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  determination  is  made. 
Evelyn  W.  Axelson, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  87-B348  Filed  4-14-87;  8:45  am] 
Biixma  cooc  43io->ib-m 

[ID-OS0-07-4920-10-7S87] 

Amendment  of  ttie  Monument 
Resource  Management  Plan;  Realty 
Action;  Direct  Sale  of  Public  Land  In 
Jerome  County,  ID,  to  ttie  Nortli  Side 
Canal  Company 

AGENCY:  Bureau  of  Land  Management, 
Idaho. 

action:  Combined  notice  of  action 
(NOA) — Amendment  of  the  monument 
resource  management  plan  (RMP)  and 
notice  of  realty  action  (NORA) — direct 
sale  of  public  land  in  ferome  County, 
Idaho,  to  the  North  Side  Canal 
Company. 

DATE:  April  8, 1987. 

ADDRESS:  BLM  District  Office,  400  West 
F  Street,  Shoshone,  Idaho  83352. 
summary:  Notice  is  given  that  the 
Bureau  of  Land  Management  (BLM)  is 
amending  the  Monument  RMP  to  allow 
for  disposal  of  certain  public  lands  in 
Jerome  County.  The  planning 
amendment  will  become  effective  upon 
Idaho  State  Director  signature  following 
completion  of  the  required  30  day 
comment  period  for  the  NOA  unless 
protests  to  the  Planning  Amendment  are 
received.  The  direct  sale  to  the  North 
Side  Canal  Company  will  be  held  no 
less  than  60  days  from  the  date  of 
Federal  Register  publication  of  this 
Notice  at  1:00  p.m.  on  the  next  working 
day  unless  protests  to  the  Direct  Sale 
are  received. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  land  was  examined 
and  through  the  public  supported  land 
use  planning  process  determined  to  be 
suitable  for  disposal  by  sale  pursuant  to 
section  203(a)(3)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  at 


no  less  than  fair  market  value  as 
determined  by  an  appraisal  to  be 
completed  prior  to  the  end  of  the 
comment  periods: 

T.  9  S.,  R.  19  E.,  B.M. 

Sec.  24:SE'ANE'/4. 
(40.00  acres  more  or  less] 

When  patented,  the  land  will  be 
subject  to  the  following  reservations: 

Ditches  and  canals,  oil  and  gas  to  U.S. 
BL-039651  Reservoir  Right-of-Way 
BL-040698  Ditch  Rider  Station 
1-23054  Electrical  Powerline  Right-of- 
Way  24  feet  wide 
1-010060  Road  Right-of-Way  50  feet 

wide 
1-23659  Road  Right-of-Way  50  feet  wide 

Continued  use  of  the  land  by  valid 
right-of-way  holders  is  proper  subject  to 
the  terms  and  conditions  of  their  grants. 
Administrative  responsibility  previously 
held  by  the  United  States  will  be 
assumed  by  the  patentee. 

The  lands  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  as 
provided  by  43  CFR  2711.1-2(d). 

Sale  Procedures:  The  sale  parcel  will 
be  told  by  direct  bid  procedure  as 
follows:  A  certified  check  for  the  entire 
appraised  amount  must  be  submitted  in 
person  or  by  mail  prior  to  the  time  of 
sale  on  the  date  specified  by  the 
Authorized  Officer. 

'the  check  will  constitute  an 
application  to  purchase  that  portion  of 
the  mineral  estate  of  no  known  value. 
An  additional  $50.00  non-returnable 
mineral  conveyance  processing  fee  in 
the  form  of  a  certified  check  is  required. 

The  total  appraised  parcel  amount 
and  mineral  conveyance  fee  must  be 
submitted  on  separate  certified  checks 
made  payable  to:  Department  of  the 
Interior — BLM. 

Detailed  information  concerning  the 
sale  may  be  obtained  by  contacting 
Joseph  Aitken  at  (208)  886-2206. 

Planning  Protest:  Any  party  that 
participated  in  the  Plan  Amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 
issues  submitted  for  the  record  during 
the  planning  process.  The  protest  shall 
be  in  writing  and  filed  with  the  State 
Director  within  30  days  of  this  Notice.  In 
the  absence  of  any  planning  protests  or 
oblections  regarding  the  sale,  this  Notice 
of  Action  and  Planning  Amendment 
shall  become  effective. 

Sale  Comments:  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  interested 
parties  may  submit  comments  regarding 
the  land  sale  to  the  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
2-B,  Shoshone,  Idaho  83352.  Objections 
to  the  sale  will  be  reviewed  by  the  State 


Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  protests  or  objections  regarding 
the  sale,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  Interior. 
Jon  H.  Id«o, 
District  Manager. 
[FR  Doc.  87-^97  Filed  4-14-87;  8:45  am] 

BILUNG  CODE  4310-OO-II 


Fish  and  Wildlife  Service 
Receipt  of  Application  for  Pennit 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.,  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.)  and 
the  regulations  governing  marine 
mammals  and  endangered  species  (50 
CFR  Part  17  and  18). 

Applicant 

Name:  Fish  &  Wildlife  Service, 
Assistant  Regional  Director,  Fish  & 
Wildlife  Enchancement,  Portland, 
Oregon;  File  No.  PRT-717318. 

Type  of  Permit:  Scientific  Research 

Name  of  Animals:  Southern  Sea  Otter, 
[Enhydra  lutris  nereis] 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
take  these  animals  to  conduct  research 
aiding  the  management  efforts 
authorized  by  an  Act  to  Improve  Fish 
and  Wildlife  Management,  P.L  99-625. 
Research  would  require  applicant  to 
capture  tag,  hold  and  translocate  up  to 
70  otters  during  the  first  year  (1987)  and 
no  more  than  70  during  subsequent 
years  (1988-1992),  not  to  exceed  a  total 
of  250  animals  from  the  wild  population, 
estimated  to  be  approximately  1500- 
1600.  Only  nonpregnant,  independent 
animals  over  15  lbs.  will  be  taken.  Most 
captures  will  occur  in  August, 
September  and  October.  In  addition  to 
attachment  of  Monel  and  temple  tags, 
captured  otters  would  undergo  premolar 
tooth  extraction  and  blood  sampling. 
Drugs  used  would  include  halothane  and 
fentanyl  with  a  narcan  atagonist. 
Animals  that  have  lost  tags  will  be 
recaptiffed  to  replace  them.  Transport 
would  be  accomplished  using 
commercially  available  pet  transport 
cages. 

Source  of  Marine  Mammals  for 
Research:  Captures  will  occur  from 
Santa  Cruz  to  Pismo  Beach,  California. 
Translocated  animals  may  also  include 
stranded,  orphaned,  or  captive-bred 
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otters.  Release  site  will  be  San  Nicholas 
Island,  off  the  coast  of  California. 

Period  of  Activity:  August  15. 1987 
through  August  14. 1992,  subject  to 
renewal. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  appUcation. 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director.  U.S.  Fish  and  Wildlife  Service 
(FWPO).  1000  North  Glebe  Road,  Room 
611.  Arlington.  Virginia  22201.  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  in  Room  601  N. 
Glebe  Road.  Arlington.  Virginia. 

Dated:  April  10, 1987. 

R.K.  Robinson, 

Chief.  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 

[PR  Doc.  87-6441  Filed  4-14-87;  8:45  am] 

BILUNO  CODE  4310-5S-M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review. 

Purpose  of  Information 
Collection:  The  proposed  information 
collection  is  for  use  by  the  Commission 
in  connection  with  investigation  No. 
332-233,  U.S.  Global  Competitiveness: 
Optical  Fibers.  Technology  and 
Equipment,  instituted  under  the 
authority  of  section  332  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1332).  The  proposed 
information  request  was  originally 
submitted  to  OMB  on  December  1. 1986. 
but  withdrawn  by  the  Commission  on 
February  24. 1987.  for  revision  and 
improvement  of  the  design  of  the 
proposed  questionnaires  submitted  in 
connection  with  the  request.  This  notice 


represents  a  resubmission  of  the  above 
information  collection  request. 

Summary  of  proposals: 

(1)  Number  of  forms  submitted:  two 

(2)  Title  of  forms:  U.S.  Global 

Competitiveness:  Optical  Fibers. 
Technology  and  Equipment: 
Questionnaries  for  U.S.  Producers, 
Importers  and  Purchasers  of  Optical 
Fiber.  Optical  Fiber  Cable  and/or 
Optical  Fiber  Put  Up  In  Other 
Multiple  Fiber  Forms 

(3)  Type  of  Request:  resubmission 

(4)  Frequency  of  use:  nonrecurring 

(5)  Description  of  respondents:  firms 

which  produce,  import,  or  purchase 
optical  fibers,  optical  fiber  cable, 
and  optical  fiber  put  up  in  other 
multiple  fiber  forms 

(6)  Estimated  number  of  respondents: 

200 

(7)  Estimated  total  number  of  hours  to 

complete  the  forms:  4,000 

(8)  Information  obtained  from  the  form 

that  qualifies  as  confidential 
business  information  will  be  so 
treated  by  the  Commission  and  not 
disclosed  in  a  manner  that  would 
reveal  the  individual  operations  of  a 
firm. 
Additional  Information  or 
Comment-  Copies  of  the  proposed  form 
and  supporting  documents  may  be 
obtained  from  Christopher  Johnson 
(USrrC  tel.  no.  202-724-1730)  or  Linda 
Linking  (tel.  no.  202-724-1745). 
Comments  about  the  proposal  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503,  Attention:  Francine  Picoult. 
Desk  Officer  for  U.S.  International 
Trade  Commission.  Any  comments 
should  be  specific,  indicating  which  part 
of  the  questionnaire  or  study  plan  is 
objectionable,  describing  the  problem  in 
detail,  and  incuding  specific  suggested 
revisions  or  launguage  changes. 

Submission  of  Comments:  Comments 
should  be  submitted  to  OMB  within  two 
weeks  of  the  date  this  notice  appears  in 
the  Federal  Register.  If  you  are  unable  to 
submit  them  promptly  you  should  advise 
OMB  within  the  two  week  period  of 
your  intent  to  comment  on  the  proposal. 
Ms.  Picoult's  telephone  number  is  202- 
395-7340.  Copies  of  any  comments 
should  be  provided  to  Charles  Ervin 
(United  States  International  Trade 
Commission,  701  E  Street,  NW.. 
Washington.  DC  20436). 

Hearing  impaired  individuals  are  advised 
that  infonnation  on  this  matter  can  be 
obtained  by  contacting  our  TDD  terminal  on 
(202)  724-0002. 

By  order  of  the  Commission. 


Issued:  April  10. 1987. 
Kenneth  R.  Mason, 
Secretar}'. 

[FR  Doc.  87-8429  Filed  4-14-87;  8:45  am] 
BILUNO  CODE  7030-02-M 


[Investigation  No.  337-TA-259] 

Certain  Battery-powered  Smoke 
Detectors;  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Gateway  Scientific  Inc.  ("Gateway"). 

SUPPlfMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  April  8, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  701  E 
Street.  NW..  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
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coniidentiai  treatment  snouid  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-52^-0178. 

By  order  of  the  CommiBtion. 
Dated:  April  8. 1987. 
Kenoath  R.  Mason, 

Secretary. 

[FR  Doc.  87-8430  Filed  4-14-87;  8:45  am] 

BILUNQ  CODE  7020-02-11 

Ilnvestigation  No.  337-TA-259] 

Certain  Battery-Powered  Smoke 
Detectors;  Initial  Determination 
1  erminating  Respondent  on  the  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Pyrotector,  Inc.  {"Pyrotector"). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission  8  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  April  8, 1987. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street.  NW.,  Washington,  DC  20436,  no 


later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  April  8. 1987, 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  87-6431  Filed  4-14-87;  8:45  am] 

BtLUNOCOOE  70I0-02-M 


[Investigation  No.  337-TA-265] 

Certain  Dental  Prophylaxis  Methods, 
Equipment  and  Components  Thereof; 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
March  5, 1987,  pursuant  to  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Dentsply  International  Inc.,  570 
W.  College  Avenue,  P.O.  Box  872,  York, 
Pennsylvania  17405  and  Dentsply 
Research  and  Development  Corp., 
Lakeview  and  Clarke  Avenues,  P.O.  Box 
359,  Milford.  Delaware  19963.  The 
complaint  alleges  unfair  methods  of 
conipetition  and  unfair  acts  in  the 
importation  of  certain  dental 
prophylaxis  methods,  equipment  and 
components  thereof  into  the  United 
States,  and  in  their  sale,  by  reason  of 
alleged  direct,  contributory  and  induced 
infringement  of  (1)  at  least  claims  1-3  of 
U.S.  Letters  Patent  3,882,638;  (2)  at  least 
claim  4  of  U.S.  Letters  Patent  3,972,123; 
and  (3)  at  least  claims  1-6, 12-14, 16,  20, 
21  and  23  of  U.S.  Letters  Patent 
4,412,402.  The  complaint  further  alleges 
that  the  effect  or  tendency  of  the  unfair 
metfiods  of  competition  and  unfair  acts 
is  to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

Hie  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 


permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gary  Rinkerman,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1273. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  S  210.12  of  the 
Commission's  rules  of  practice  and  procedure 
[19  CFR  210.12). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
April  6, 1987,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  dental 
prophylaxis  methods,  equipment  and 
components  thereof  into  the  United 
States,  or  in  their  sale,  by  reason  of 
alleged  direct,  contributory  and  induced 
infringement  of  (1)  claims  1-3  of  U.S. 
Letters  Patent  3,882.638;  (2)  claim  4  of 
U.S.  Letters  Patent  3,972,123;  or  (3) 
claims  1-6, 12-14, 16,  20,  21  and  23  of 
U.S.  Letters  Patent  4,412,402,  the  effect 
or  tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 
Dentsply  International  Inc.,  570  W. 

College  Avenue,  P.O.  Box  872,  York, 
Pennsylvania  17405 
Dentsply  Research  and  Development 
Corp.,  Lakeview  and  Clarke  Avenues, 
P.O.  Box  359,  Milford,  Delaware  19963 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Sanofi,  Inc.,  159  Dwight  Place,  Fairfield, 

New  Jersey  07006 
Saofi,  S.A.,  Z.I.  du  Phare,  33700 

Merignac,  France 
Electro  Medical  Systems,  S.A.,  G.H. 

Piquet  17,  CH-1347  Le  Sentier, 

Switzerland 
Dabi-Atlante,  S.A.  Ind  Medico 

Odontologigas,  Au  Presidente  Coste  lo 

Banco  2525,  C6C  55,979.736/000  1-45, 

CEP  14100,  Rib  Preto,  SP  Brazil 
Deldent,  Ltd.,  Petach  Tikva,  Israel 
EMDA  Fabrik  Elektro-Medizinischer, 

Hanaher  Land  Strasse  139-145,  6000 

Frankfurt  Am  Main,  Federal  Republic 

of  Germany 
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S-T  Products,  502  Delso  Street,  P.O.  Box 

D,  Flint,  Michigan  48507 
Kromadent  Co.,  Inc.,  5565  West  Flagler, 

Miami,  Florida  33126 
Peerless  International,  Inc.,  228  Tosca 

Drive,  P.O.  Box  430,  Staughton. 

Massachusetts  02072 
Benco  Dental  Supply  Company,  11  Bear 

Creek  Boulevard,  Wilkes-Barre. 

Pennsylvania  18773 
Healthco  International.  Inc.,  25  Stuart 

Street,  Boston,  Massachusetts  02116 
Kavo  American  Corporation.  2401  West 

Hassell  Road,  Hoffman  Estates, 

Illinois  60195 
University  Dental  Supply  Co.,  Inc..  50 

West  23rd  Street,  New  York,  New 

York  10010 
Henry  Schein,  Inc.,  5  Harbor  Park  Drive, 

Port  Washington,  New  York  11050 

(c)  Gary  Rinkerman,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Room  128,  Washington,  DC 
20436.  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  210.21). 
Pursuant  to  §§  201.16(d)  and  210.21(a)  of 
the  rules  (19  CFR  201.16(d)  and 
210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  business  information 
contained  therein,  is  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington,  DC  20436,  telephone 
202-523-0471.  Hearing-impaired 


individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commissions  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission. 

Issued;  April  8, 1987. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  87-8432  Filed  4-14-87;  8:45  am) 

BILUNG  CODE  7020-02-M 

[Investigation  Na  337-TA-2S7] 

Certain  Electronic  Wall  Stud  Finders; 
Receipt  of  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Consent  Order  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  Meyer  Electronics,  Ltd. 
("Meyer")  and  Philips  Home  Products, 
Inc.  C'PHF'). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  April  8, 1987. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  701  E 
Street,  NW..  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 


person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 
Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0178, 

By  order  of  the  Commission. 

Issued.  April  &  1987. 
Kennett  R.  Mason, 
Secretary. 
[FR  Doc.  87-8433  Filed  4-14-87;  8:45  am) 

BILUNG  COOE  7020-2-M 


[Investigation  No.  337-TA-2441 

Certain  Insulated  Security  Chests; 
Commission  Decision  To  Review  and 
Remand  an  Initial  Determination 
Terminating  Respondents;  Designation 
of  Investigation  as  More  Complicated 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Review  of  an  initial 
determination  (ID)  terminating 
respondents  EP  Industrial  Co.,  Ltd.  (EP); 
Fedco,  Inc.,  (Fedco);  Builder's  Emporium, 
Inc.  (Builder's  Emporium):  and 
Handyman;  remand  of  investigation  to 
the  presiding  administrative  law  judge 
(ALJ);  more  complicated  designation. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
and  remand  an  ID  (Order  No.  13) 
terminating  respondents  EP,  Fedco. 
Builder's  Emporium,  and  Handyman  as 
respondents  in  the  above-captioned 
investigation.  The  Commission  has  also 
determined  to  designate  the 
investigation  "more  complicated"  and  to 
extend  the  deadline  for  completion  of 
the  investigation  until  June  9. 1987. 
FOR  further  INFORMATION  CONTACT: 
Edwin  J.  Madaj,  Jr.,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0148. 

SUPPLEMENTARY  INFORMATION:  On 
March  13. 1987,  the  ALJ  issued  an  ID 
terminating  the  investigating  on  the 
basis  of  Motions  Nos.  244-14  and  244- 
15.  terminating  EP  on  the  basis  of  a 
proposed  consent  order  appended  to 
complaint's  Motion  No.  244-15,  and 
terminating  the  three  remaining 
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respondents  on  the  basis  of 
complainant's  Motion  No.  244-14.  The 
Commission  investigative  attorney  (lA) 
opposed  the  motion  to  terminate  EP  on 
the  basis  of  the  consent  order,  asserting 
that  certain  provisions  were 
extraterritorial  in  scope  and  thus 
exceeded  the  Commission's  jurisdiction 
and  that  the  class  of  persons  covered  by 
the  proposed  consent  order  was 
excessively  broad.  The  lA  filed  a 
petition  for  review  of  the  ID.  An 
opposition  to  the  petition  for  review  was 
filed  by  Brush.  No  Government  agency 
or  public  comments  regarding  the  ID 
were  received. 

The  Commission  has  determined  to 
review  and  reverse  the  ID,  to  remand 
the  investigation  to  the  ALJ  for  further 
proceedings  consistent  with  the 
Commission's  Action  and  Order  and 
Memorandum  Opinion,  to  designate  the 
investigation  "more  complicated,"  and 
to  extend  the  deadline  for  completing 
the  investigation  until  }une  9. 1987. 

The  basis  for  the  Commission's  actions 
are  set  forth  in  the  Conmiission's  Action 
and  Order  and  accompanying 
Memorandum  Opinion.  The  Commission 
has  determined  to  declare  the 
investigation  "more  complicated"  on  the 
basis  of  "other  significant  factors" 
within  the  meaning  of  rule  S  210.59, 19 
CFR  210.59,  viz.,  the  inability  of  the 
parties  to  settle  their  differences  in  a 
manner  consistent  with  the 
Commission's  rules  despite  their  evident 
desire  to  settle  this  investigation. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rules  S  210.53-.59  (19  CFR  210.53-.59). 

Copies  of  the  ID,  the  Commission's 
Action  and  Order,  Memorandum 
Opinion,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street,  NW., 
Washington,  DC  20436,  telephone  202- 
523-1626. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  April  10, 1987. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  87-8434  Filed  4-14-87;  8:45  am] 

BILUNG  COOC  702(M)2-M 


Investigation  No.  337-TA-264 

Certain  Malt  Extraction  Desks  and 
Components  Ttiereof;  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
March  3, 1987,  pursuant  to  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Opex  Corporation,  42  Olney 
Avenue,  Cherry  Hill,  New  Jersey  08003. 
The  complaint  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  mail  extraction 
desks  and  components  thereof  into  the 
United  States,  and  in  their  sale,  by 
reason  of  alleged  direct,  contributory 
and  induced  infringement  of  claims  1,  2, 
5-7, 10-12,  and  14  of  U.S.  Letters  Patent 
Re.  32,328.  The  complaint  further  alleges 
that  the  effect  or  tendency  of  the  unfair 
methods  of  competition  and  unfair  acts 
is  to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  Spence  Chubb,  Esq.,  or  Deborah  S. 
Strauss,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-2823 
and  201-523-1233,  respectively. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  377 
of  the  Tariff  Act  of  1930  and  in  S  210.12  of  the 
Commission's  rules  of  practice  and  procedure 
(19  CFR  210.12). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
April  1, 1987,  ordered  that: 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  mail 
extraction  desks  and  components 
thereof  into  the  United  States,  or  in  their 
sale  by  reason  of  alleged  infringement  of 
claims  1,  2,  5-7. 10-12.  or  14  of  U.S. 
Letters  Patent  Re.  32,328,  the  effect  or 
tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
iti  the  United  States; 

(2)  For  the  purpose  of  the  investigation 
So  instituted,  the  following  are  hereby 


named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Opex 
Corporation,  42  Olney  Avenue,  Cherry 
Hill,  New  Jersey  08003. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Stielow  GmbH  &  Company  KG,  Kosliner 

WEF  5.D-2000  Norderstedt,  Federal 

Republic  of  Germany 
Almega  Systems  Inc.,  5  Cedarwood 

Court,  Setauket.  New  York  11733 
Automated  Equipment  Services,  14 

Noxon  Road,  Poughkeepsie.  New  York 

12603. 

(c)  T.  Spence  Chubb,  Esq.,  and 
Deborah  S.  Strauss,  Esq.,  Office  of 
Unfair  Import  Investigations,  United 
States  International  Trade  Commission. 
701  E  Street  NW.,  Room  126, 
Washington.  DC  20436.  shall  be  the 
Comnjission  investigative  attorneys,  a 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
section  210.21  of  the  Commission's  rules 
of  practice  and  procedure  (19  CFR 
210.21).  Pursuant  to  §§  201.16(d)  and 
210.21(a)  of  the  rules  (19  CFR  201.16(d) 
and  210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington,  DC  20436,  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
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on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission. 

Issued:  April  6, 1987. 
Kenneth  R.  Maoon, 
Secretary. 
[FR  Doc.  87-8435  Filed  4-14-87;  8:45  am) 

BILUNQCOOE  TtlKMn-M 


[Investigation  No.  337-TA-250] 

Certain  Ventilated  Motorcycle 
Helmets;  Initial  Determination 
Terminating  Respondent  on  tt)e  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  setUement  agreement: 
Shoei  Kako  Co,  Ltd.  and  Shoei  Safety 
Helmets  Corp.  (Shoei). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  April  7, 1987 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 


confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  conBdence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  April  7, 1987. 
Kenneth  R.  Nfason, 
Secretary. 
[FR  Doc.  87-8436  Filed  4-14-87;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[DM^sions  No.  13-21;  Finance  Docket  No. 
30800  Subs-No.  6, 7, 8, 9, 10, 11, 12, 13, 14, 
IS,  16, 17, 18,  20,  21,  22, 23. 24] 

Trackage  Rights  and  Purctiase 
Applications  of  Various  Railroads 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Applications  accepted  for 
consideration. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  applications  of  various 
railroads  for  trackage  rights  over  certain 
lines  of  other  railroads  and  for  purchase 
of  certain  railroad  assets.  The  specific 
application  information  is  set  forth  in 
the  supplementary  information  section 
of  this  notice. 

DATES:  Written  comments  must  be  filed 
with  the  Interstate  Conunerce 
Commission  by  May  15, 1987. 
Opposition  evidence  must  be  filed  by 
June  15. 1987.  Oral  hearings  in  this 
consolidated  proceeding  will  begin  on 
August  3, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 
Alan  Greenbaum  (202)  275-7322. 
ADDRESSES:  An  original  and  20  copies  of 
all  documents  referring  to  Finance 
Docket  No.  30800  (Sub-Nos.  8  and  9) 
should  be  filed  with: 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

One  copy  of  all  documents  should  be 
sent  to: 

(1)  Rail  Section  Interstate  Commerce 
Commission  Washington.  DC  20423 

(2)  All  active  parties  of  record  by  first- 
class  mail  within  10  days  of  the  service 
date  of  the  Commission's  revised  service 
list  to  be  issued  shortly. 


In  addition  written  comments  shall  be 
concurrenUy  served  by  first-class  mail 
on  the  Secretary  of  the  Department  of 
Transportation,  on  the  Attorney  General 
of  the  United  States,  and  on  the 
representatives  listed  with  the  specific 
applications  in  the  supplementary 
information  to  this  notice. 
SUPPLEMENTARY  INFORMATION:  By 
Statute  and  regulation,  responsive 
apphcations  were  due  to  be  filed  March 
17. 1987.  49  U.S.C.  11345(b)(2):  and  49 
CFR  1180.4(d)(4).  We  granted  responsive 
applicants  an  extension  of  time  to 
complete  their  applications  by  April  7, 
1987  (Decision  No.  11,  served  March  19, 
1987).  Supporting  traffic  studies, 
operating  plans,  pro  forma  financial 
statements,  density  charts,  labor  impact 
data,  competitive  analysis,  and 
environmental  and  energy  exhibits  were 
to  be  filed  by  the  date.  Due  to  time 
constraints,  these  materials  were  not 
considered  in  the  Commission's  decision 
accepting  this  application. 

The  application  and  exhibits  are 
available  for  public  inspection  in  the 
Public  Docket  Room  at  the  Office  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  they  may 
be  obtained  from  applicants' 
representatives  upon  request.  Interested 
persons  should  request  copies  of 
exhibits  due  April  7  from  applicants' 
representatives,  so  their  comments  may 
reflect  the  later  filed  information. 

The  application  is  consolidated  for 
disposition  with  the  applications  in 
Finance  Docket  No.  3080,  et  al  Those 
applications  are  the  subject  of  oral 
hearings  conducted  by  Chief 
Administrative  Law  Judge  Cross 
commencing  August  3, 1987.  By  statute, 
the  evidentiary  phase  of  these 
proceedings  must  end  by  December  17. 
1988.  Service  of  an  initial  decision  will 
be  waived,  and  determination  of  the 
merits  of  the  applications  will  be  made 
in  the  first  instance  by  the  entire 
Commission.  49  U.S.C.  11345. 

Participation  in  the  Proceeding, 
Interested  persons  may  participate 
formally  by  submitting  written 
comments  regarding  the  application. 
Comments  should  indicate  the  exact 
proceeding  designation.  Comments  shall 
include  the  following:  the  person's 
position  in  support  of  or  in  protest  to  the 
proposed  transaction,  and  the  specific 
reasons  why  approval  would  or  would 
not  be  in  the  public  interest.  See  49  CFR 
1180.4(d)(1).  Interested  persons  who  do 
not  intend  to  participate  formally  in  the 
proceeding  but  who  desire  to  comment 
may  file  statements,  subject  to  the  filing 
and  service  requirements  specified 
above.  Persons  must  state  specifically 
whether  they  intend  to  participate 
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actively  in  the  proceedings  and  in  oral 
hearings  on  the  apphcation  or  whether 
they  wish  only  to  be  advised  of  all 
decisions  issued  by  the  Commission  in 
this  proceeding.  Failure  to  state  an 
intention  to  participate  as  an  active 
party  will  result  in  the  person  being 
placed  in  the  latter  category.  In  addition, 
opposition  evidence  must  be  filed  by 
June  15, 1987. 

Additional  information  is  contained  in 
the  Commission's  decision.  Copies  of 
the  decision  are  available  for  purchase 
from  T.  S.  InfoSystems,  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423.  or  call 
(202)  289^357  or  toll-free  (800)  424-5403. 

Applications  accepted  for  consideration 

Decision  No.  13— Finance  Docket  30800 
(Sub-No.  6) — Denver  and  Rio  Grande 
Western  Railroad  Company — Trackage 
Rights — Over  Missouri-Kansas-  Texas 
Railroad  Company  and  Oklahoma, 
Kansas  and  Texas  Railroad  Company 

The  Commission  is  accepting  for 
consideration  the  application  of  the 
Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  for  trackage 
rights  over  certain  lines  of  the  Missouri- 
Kansas-Texas  Railroad  Company  (MKT) 
and  its  wholly  owned  subsidiary 
Oklahoma,  Kansas  and  Texas  Railroad 
Company  (OKT),  subject  to  conditions. 
This  application  is  filed  as  a  proposed 
condition  to  possible  approval  of  the 
primary  applications  filed  by  Union 
Pacific  Corporation  and  its  wholly 
owned  subsidiaries.  Union  Pacific 
Railroad  and  Missouri  Pacific  Railroad 
to  acquire  control  over  the  MKT. 

(1)  Applicant's  representatives: 
Samuel  R.  Freeman.  Vice  President 

and  General  Counsel,  The  Denver  and 
Rio  Grande  Western  Railroad  Company, 
P.O.  Box  5482,  Denver,  CO  80217. 

E.  Barrett  Prettyman,  Jr.,  815 
Connecticut  Avenue.  NW.,  Washington, 
DC  20006-^072. 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation.  345  Park  Avenue,  New 
York,  NY  10154. 

James  V.  Dolan,  Union  Pacific 
Railroad,  Missouri  Pacific  Railroad,  1416 
Dodge  Street,  Omaha,  NE  68179. 

Arthur  M.  Albin,  Missouri-Kansas- 
Texas  Railroad,  701  Commerce  Street, 
Dallas.  TX  75202. 

Decision  No.  14 — Finance  Docket  No. 
30800  (Sub-No.  7) — Georgetown 
Railroad  Company — Trackage  Righs 
and  Asset  Purchase 

The  Commission  is  accepting  for 


consideration  the  application  of 
Georgetown  Railroad  Company  (GRR) 
(1)  for  trackage  rights  over  certain  lines 
of  the  Union  Pacific  Railroad  Company 
(UpRR)  and  Missouri-Pacific  Railroad 
Company  (MPRR)  and  Missouri-Kansas- 
Texas  Railroad  Company  (MKT)  and  (2) 
to  purchase  a  certain  MKT  line  segment. 
This  application  is  filed  as  a  proposed 
condition  to  possible  approval  of  the 
pr&nary  applications  filed  by  Union 
Pacific  Corporation  and  its  wholly- 
ov«ied  subsidiaries.  UPRR  and  MPRR  to 
acquire  control  over  MKT. 

(1)  Applicant's  representative:  Betty  Jo 
Christian.  Steptoe  &  Johnson,  1330 
Connecticut  Avenue.  NW.,  Washington, 
DC  20036. 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation,  345  Park  Avenue,  New 
York,  NY  10154. 

lames  V.  Dolan,  Union  Pacific 
Railroad,  Missouri  Pacific  Railroad.  1416 
Dodge  Street.  Omaha.  NE  68179. 

Arthur  M.  Albin.  Missouri-Kansas- 
Texas  Railroad.  701  Commerce  Street, 
Dallas.  TX  75202. 

Decision  No.  15 — Finance  Docket  No. 
30600  (Sub-No.  8)— Burlington  Northern 
Railroad  Company — Trackage  Rights — 
Over  Oklahoma,  Kansas  and  Texas 
Railroad  Company  Between  Salina,  KS 
and  Bowie,  TX,  and  Finance  Docket  No. 
30e0O  (Sub-No.  9)— Burlington  Northern 
Railroad  Company — Trackage  Rights — 
Over  Missouri  Pacific  Railroad 
Company  Between  Fort  Worth  and 
Laredo,  TX 

The  Commission  is  accepting  for 
consideration  the  applications  of  the 
Burlington  Northern  Railroad  Company 
(^)  for  trackage  rights  over  certain 
lines  of  the  Oklahoma,  Kansas  and 
Texas  Railroad  Company  (OKT)  and  the 
Missouri  Pacific  Railroad  Company 
(MPRR).  These  conditions  are  filed  as 
proposed  conditions  to  possible 
approval  of  the  primary  applicatipns 
filed  by  Union  Pacific  Corporation  and 
its  wholly-owned  subsidiaries.  Union 
Pacific  Railroad  Company  (UPRR)  and 
MPRR  to  acquire  control  over  MKT. 

(1)  Applicant's  representative: 
William  R.  Power,  3800  Continental 
Pbza,  777  Main  Street,  Fort  Worth,  TX 
78102 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation,  345  Park  Avenue,  New 
Yprk,  NY  10154. 

James  V.  Dolan.  Union  Pacific 


Railroad.  1416  Dodge  Street.  Omaha,  NE 
68179. 

Arthur  M.  Albin,  Missouri-Kansas- 
Texas  Railroad.  701  Commerce  Street. 
Dallas  TX  75202. 

Decision  No.  16 — Finance  Docket  No. 
30800  (Sub-No.  10)— Austin  Sr 
Northwestern  Railroad  Company — 
Trackage  Rights — Over  Union  Pacific 
Railroad  Company  Between  McNeil, 
Temple  and  Milano.  TX,  and  Finance 
Docket  No.  30800  (Sub-No.  11}— Austin 
&  North  western  Railroad  Company — 
Trackage  Rights — Over  Missouri- 
Kansaa-Texas  Railroad  Company 
Between  Elgin  and  Houston,  TX 

The  Commission  is  accepting  for 
consideration  the  applications  of  the 
Austin  &  Northwestern  Railroad 
Company  (AUNW)  for  trackage  rights 
over  certain  lines  of  the  Union  Pacific 
Railroad  Company  (UPRR)  and 
Missouri-Kansas-Texas  Railroad 
Company  (MKT).  These  applications  are 
filed  as  proposed  conditions  to  possible 
approval  of  the  primary  applications 
filed  by  Union  Pacific  Corporation  and 
its  wholly  owned  subsidiaries.  UPRR 
and  Missouri  Pacific  Railroad  Company 
to  acquire  control  over  MKT. 

(1)  Applicant's  representatives: 
Kimberly  A.  Madigan,  John  Docherty, 
Suite  800. 1350  New  York  Avenue.  NW., 
Washington,  DC  20005-4797. 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation,  345  Park  Avenue.  New 
York.  NY  10154. 

James  V.  Dolan.  Union  Pacific 
Railroad,  Missouri  Pacific  Railroad.  1416 
Dodge  Street.  Omaha.  NE  68179. 

Arthur  M.  Albin,  Missouri-Kansas- 
Texas  Railroad,  701  Commerce  Street, 
Dallas,  TX  75202. 

Decision  No.  1 /^Finance  Docket  No. 
30800  (Sub-No.  12)— The  Atchison, 
Topeko  and  Santa  Fe  Railway 
Company-Trackage  Rights— Over 
Union  Pacific  Railroad  Company 
Between  Omaha,  NE,  and  Topeka,  KS, 
and  Finance  Docket  No.  30800  (Sub-No. 
13) — The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company — Trackage 
Rights — Over  Missouri  Pacific  Railroad 
Company  Between  Eton  Junction,  MO 
and  Rock  Creek  /unction,  MO,  and 
Finance  Docket  No.  30800  (Sub-No. 
14) — The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company — Trackage 
Rights — Over  Missouri  Pacific  Railroad 
Compgny  and  Missouri-Kansas-Texas 
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Railroad  Company,  and  Finance  Docket 
No.  30800  (Sub-No.  15)— The  Atchison. 
Topeka  and  Santa  Fe  Railway 
Company — Trackage  Rights—Over 
Missouri  Pacific  Railroad  Company 
Between  Ft.  Worth  and  Dallas.  TX.  and 
Finance  Docket  No.  30800  (Sub-No. 
16) — The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company — Trackage 
Rights — Over  Galveston.  Houston  and 
Henderson  Railroad  Between  Houston 
and  Galveston,  TX.  and  Finance  Docket 
No.  30800  (Sub-No.  17)— The  Atchison. 
Topeka  and  Santa  Fe  Railway 
Company — Trackage  Rights— Over 
Missouri-Kansas-Texas  Railroad 
Company  Between  Wichita,  KS  and 
Enid.  OK.  and  Finance  Docket  No.  30800 
(Sub-No.  18)— The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company — 
Securities  Purchase — Texas  City 
Terminal  Railway  Company 

The  Commission  is  accepting  for 
consideration  the  apphcations  of  the 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company  (ATSF)  for  trackage  rights 
over  certain  lines  of  Union  Pacific 
Railroad  Company  (UPRR),  Missouri 
Pacific  Railroad  Company  (MPRR). 
Galveston  Houston  and  Henderson 
Railroad,  and  Missouri-Kansas-Texas 
Railroad  Company  (MKT)  and  the  right 
to  purchase  certain  securities.  Those 
applications  are  filed  as  proposed 
conditions  to  possible  approval  of  the 
application  of  Union  Pacific  Corporation 
and  its  wholly  owned  subsidiaries. 
UPRR  and  MPRR.  to  acquire  control 
over  MKT. 

(1)  Applicant's  representatives: 

Gus  Svolos.  Milton  E.  Nelson.  Jr.,  80  E. 
Jackson  Blvd..  Chicago.  IL  60604. 

R.  Eden  Martin.  G.  Paul  Moates.  1722 
Eye  Street.  NW..  Washington,  DC  20006. 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation,  345  Park  Avenue,  New 
York,  NY  10154. 

fames  V.  Dolan,  Union  Pacific 
Railroad.  Missouri  Pacific  Railroad.  1416 
Dodge  Street.  Omaha,  NE  68179. 

Arthur  M.  Albin.  Missour-Kansas- 
Texas  Railroad,  701  Commerce  Street. 
Dallas.  TX  75202. 

Decision  No.  18 — Finance  Docket  No. 
30800  (Sub-No.  20)— The  Texas  Mexican 
Railway  Company — Trackage  Rights 
Over  Union  Pacific  Railroad  Company 
Between  Laredo  and  San  Antonio,  TX 

The  Commission  is  accepting  for 
consideration  the  application  of  Texas 
Mexican  Railway  Company  (TM)  for 
trackage  rights  over  Union  Pacific 
Railroad  Company  (UPRR)  between 
Laredo  and  San  Antonio.  TX.  This 
application  is  filed  as  a  proposed 


condition  to  possible  approval  of  the 
primary  applications  filed  by  Union 
Pacific  Corporation  and  its  wholly 
owned  subsidiaries.  Union  Pacific 
Railroad  Company  and  Missouri  Pacific 
Railroad  Company  (MPRR)  to  acquire 
control  over  the  Missouri-Kansas-Texas 
Railroad  Company  (MKT). 

(1)  Applicant's  representatives: 
Mr.  A.R.  Ramos,  Chairman  of  the 

Board.  The  Texas  Mexican  Railway. 
1200  Washington  Street.  Laredo.  TX 
78040.  and.  Charles  H.  White,  Jr.,  1730 
Pennsylvania  Avenue,  NW..  Suite  400, 
Washington,  DC  20006. 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation,  345  Park  Avenue.  New 
York,  NY  10154. 

James  V.  Dolan,  Union  Pacific 
Railroad.  Missouri  Pacific  Railroad.  1416 
Dodge  Street,  Omaha,  NE  68179. 

Arthur  M.  Albin,  Missour-Kansas- 
Texas  Railroad,  701  Commerce  Street, 
Dallas,  TX  75202. 

Decision  No.  19 — Finance  Docket  No. 
30800  (Sub-No.  21)— Iowa  Southern 
Railroad  Company — Trackage  Rights 
and  Asset  Purchase 

The  Commission  is  conditionally 
accepting  for  consideration  the 
application  of  the  Iowa  Southern 
Railroad  Company  for  trackage  rights 
over  certain  lines  of  the  Missouri- 
Kansas-Texas  Railroad  Company  (MKT) 
and  for  purchase  of  certain  railroad 
assets.  "The  application  is  filed  as 
proposed  conditions  to  possible 
approval  of  the  primary  applications 
filed  by  Union  Pacific  Corporation  and 
its  wholly  owned  subsidiaries.  Union 
Pacific  Railroad  Company  and  Missouri 
Pacific  Railroad  Company  to  acquire 
control  over  MKT. 

(1)  Applicant's  representative:  Alan  P. 
Sherbrooke,  10th  Floor.  1011  Western 
Avenue.  Seattle,  WA  98104. 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald.  Union  Pacific 
Corporation.  345  Park  Avenue.  New 
York.  NY  10154. 

James  V.  Dolan.  Union  Pacific 
Railroad.  Missouri  Pacific  Railroad,  1416 
Dodge  Street,  Omaha.  NE  68179. 

Arthur  M.  Albin.  Missour-Kansas- 
Texas  Railroad.  701  Commerce  Street. 
Dallas.  TX  75202. 

Decision  No.  20 — Finance  Docket  No. 
30800  (Sub-No.  22)— The  Kansas  City 
Southern  Railway  Company— Trackage 
Rights  Over  Missouri  Pacific  Railroad 
Company  and  Missouri-Kansas-Texas 
Railroad  Company 

The  Commission  is  accepting  for 
consideration  the  application  of  the 


Kansas  City  Southern  Railway  Company 
(KCS)  for  trackage  rights  over  Missouri 
Pacific  Railroad  Company  (MPRR  or 
MP).  Missouri-Kansas-Texas  Railroad 
Company  (MKT).  and  several  other 
lines.  This  application  is  filed  as 
proposed  conditions  to  possible 
approval  of  the  primary  applications 
filed  by  Union  Pacific  Corporation  and 
its  wholly  owned  subsidiaries,  Union 
Pacific  Railroad  Company  (UPRR)  and 
MP  to  acquire  control  over  MKT. 

(1)  Applicant's  representatives: 
Robert  E.  Zimmerman.  Robert  K. 

Dreiling,  114  West  11th  Street.  Kansas 
City.  MO  64105. 

Joseph  Auerbach.  Morris  Raker,  Louis 
A.  Rodrigues,  Sullivan  &  Worcester,  One 
Post  Office  Square,  Boston.  MA  02109, 
and  David  M.  Schwartz,  Robert  L. 
Calhoun,  Sullivan  &  Worcester,  1025 
Connecticut  Avenue.  NW,  Washington. 
DC  20036. 

(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation,  345  Park  Avenue,  New 
York,  NY  10154. 

James  V.  Dolan,  Union  Pacific 
Railroad,  Missouri  Pacific  Railroad,  1416 
Dodge  Street,  Omaha,  NE  68179. 

Arthur  M.  Albin,  Missouri-Kansas- 
Texas  Railroad,  701  Commerce  Street, 
Dallas,  TX  75202. 

Decision  No.  21 — Finance  Docket  No. 
30800  (Sub-No.  23)— St.  Louis 
Southwestern  Railway  Company — 
Trackage  Rights  Between  Denison  and 
Council  Bluffs:  Topeka  and  Omaha;  and 
Chicago,  Gorham,  East  St.  Louis,  and 
Finance  Docket  No.  30800  (Sub-No. 
24) — Southern  Pacific  Transportation 
Company— Trackage  Rights  Between 
Dallas  and  Fort  Worth:  Hearne  and 
Kerr:  Smithville  and  LCRA;  and  Over 
Texas  City  Terminal  Railroad 

The  Commission  is  accepting  for 
consideration  the  applications  of  St. 
Louis  Southwestern  Railway  Company 
(SSW)  and  its  parent  company.  Southern 
Pacific  Transportation  Company  (SP). 
for  trackage  rights  over  Union  Pacific 
Railroad  Company  (UPRR),  Missouri 
Pacific  Railroad  Company  (MPRR  or 
MP),  and  Missouri-Kansas-Texas 
Railroad  Company  (MKT).  and  over 
other  railroads  within  terminal  areas. 
These  applicants  are  filed  as  proposed 
conditions  to  possible  approval  of  the 
primary  applications  filed  by  Union 
Pacific  Corporation  and  its  wholly- 
owned  subsidiaries.  UPRR  and  MPRR  to 
acquire  control  over  MKT. 

(1)  Applicants'  representative:  John 
MacDonald  Smith.  813  Southern  Pacific 
Building.  One  Market  Plaza.  San 
Francisco,  CA  94105. 
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(2)  Representatives  of  primary 
applicants: 

William  J.  McDonald,  Union  Pacific 
Corporation,  345  Park  Avenue,  New 
York  NY  10154. 

James  V.  Dolan,  Union  Pacific 
Railroad,  Missouri  Pacific  Railroad,  1416 
Dodge  Street,  Omaha,  NE  68179. 

Arthur  M.  Albin,  Missouri-Kansas- 
Texas  Railroad,  701  Commerce  Street, 
Dallas.  TX  75202. 

Dated:  April  7, 1987. 

By  the  Commission,  Chairman  Cradison, 
Vice  Chairman  Lamtmley,  Comtnissioners 
Sterrett,  Andre,  and  Simmon*. 
Noreta  R.  McGee, 
Secretary. 
IFR  Doc.  87-8553  Filed  4-14-87;  6:45  am] 

WLUMG  COOE  70S»-ei-M 


DEPARTMENT  OF  JUSTICE 

Eagle  Eiectric  Manufacturing  Co.  Inc., 
Consent  Decree  in  Action  To  Enjoin 
Discharge  of  Water  Pollutants 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  38  FR.  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Eagle  Electric 
Manufacturing  Co.,  Inc.,  Civil  Action 
No.  CV-85-4476,  was  lodged  with  the 
United  Stales  District  Court  for  the 
Eastern  District  of  New  York  on  April  2, 
1986.  The  consent  decree  establishes  a 
compliance  program  for  the  Long  Island 
City,  New  York  plant  owned  and 
operated  by  Eagle  Electric 
Manufacturing  Co.,  Inc.,  to  bring  the 
plant  into  compliance  with  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq.  and  the 
applicable  pretreatment  regulations 
relating  to  the  discharge  of  pollutants 
and  requires  payment  of  a  civil  penalty 
of  $82,500,00. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  justice,  Washington,  DC 
20530  and  should  refer  to  United  States 
V.  Eagle  Electric  Manufacturing  Co., 
Inc..  D.J.  Ref.  No.  90-5-1-1-2474. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  Eastern  District  of  New  York, 
U.S.  Courthou.se.  225  Cadman  Plaza 
East.  Brooklyn,  New  York  11201;  at  the 
Region  U  office  of  the  Environmental 
Protection  Agency,  27  Federal  Plaza. 
New  York,  New  York  10278;  and  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
Ninth  Street  and  Pennsylvania  Avenue, 


NW..  Washington.  DC  20530.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Bivironmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.80  (10  cents  per  page 
reproduction  charge]  payable  to  the 
Treasury  of  the  United  States. 
F.  Henry  H«bicht.  11, 
Assistant  A  ttomey  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  87-8358  Filed  4-14-87;  8;45  am) 

BILUNQ  CODE  441(MI1-M 


Milter  &  Sons,  Inc.;  Consent  Decree  In 
Action  To  Enjoin  Discharge  of  Water 
Pollutants 

In  accordance  with  Departmental 
Policy.  28  CFR  5a7,  36  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Miller  8r  Sons,  Inc., 
Civil  Action  No.  85-5737.  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  New  Jersey  on  March  31, 
1887.  The  consent  decree  establishes  a 
compliance  program  for  the  Belleville. 
New  Jersey  plant  owned  and  operated 
by  Miller  &  Sons,  Inc.,  to  bring  the  plant 
into  compliance  with  the  Clean  Water 
Act.  33  U^.C.  1251  et  seq.  and  the 
^plicable  pretreatment  regulations 
relating  to  the  discharge  of  pollutants 
and  requires  payment  of  a  civil  penalty 
of  $62,000.00. 

Written  comments  relating  to  the 
Consent  Decree  will  be  received  by  the 
Department  of  Justice  for  a  period  of 
tkirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Prior  to  the 
entry  of  the  Consent  Decree  by  the 
Court  the  Department  of  Justice  will 
consider,  and  file  with  the  Court,  any 
written  comments  received.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530  and 
should  refer  to  United  States  v.  Miller  & 
Sons,  Inc.,  D.J.  Ref.  No.  90-5-1-1-2469. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  District  of  New  Jersey.  Federal 
Building.  970  Broad  Street,  Room  502, 
Newark,  New  Jersey  07102;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  New  York  10278;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515. 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 


Land  and  Natural  Resources  Division  of 

the  Department  of  Justice.  In  requesting 

a  copy,  please  enclose  a  check  in  the 

amount  of  $1.90  (10  cents  per  page 

reproduction  charge)  payable  to  the 

Treasurer  of  the  United  States. 

F.  Hetfy  HAbicfatt  D, 

Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

[FR  Doc.  87-8359  Filed  4-14-87;  8:45  am) 

BILUNQ  CODE  4410-«1-« 


Nu-Tronic  Circutt  Co.,  Inc.;  Consent 
Decree  In  Action  To  Enjoin  Dtsctuwge 
of  Water  Pollutants 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  38  FR  17029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Nu-Tronic  Circuit 
Company,  Inc.,  Civil  Action  No.  85-^738, 
was  lodged  with  the  United  States 
District  Court  for  the  EHstrict  of  New 
Jersey  on  March  31, 1987.  The  consent 
decree  establishes  a  compliance 
program  for  the  Paterson,  New  Jersey 
plant  owned  and  operated  by  Nu-Tronic 
Circuit  Company,  Inc.,  to  bring  the  plant 
into  compliance  with  the  Clean  Water 
Act,  33  U.S.C.  1251  et  seq.,  and  the 
applicable  pretreatment  regulations 
relating  to  the  discharge  of  pollutants 
and  requires  payment  of  a  civil  penalty 

of  $6aooo.oo. 

Written  comments  relating  to  the 
Consent  Decree  will  be  received  by  the 
Department  of  Justice  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Prior  to  the 
entry  of  the  Consent  Decree  by  the 
Court  the  Department  of  Justice  will 
consider,  and  file  with  the  Court,  any 
written  comments  received.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530  and 
should  refer  to  United  States  v.  Nu- 
Tronic  Curcuit  Company,  Inc.,  D.J.  Ref. 
No.  90-5-1-1-2475. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  District  of  New  Jersey.  Federal 
Building,  970  Broad  Street  Room  502. 
Newark,  New  Jersey  07102;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York  10278;  and  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue. 
NW..  Washington,  DC  20530.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 


Federal  Register  /  Vol.  52.  No.  72  /  Wednesday.  April  15.  1987  /  Notices 


12271 


the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treaurer  of  the  United  States. 
F.  Henry  Habicht  II. 

Assislant  Attorney  General,  Land  and 
Natural  Resources  Division. 
IFR  Doc.  87-8360  Filed  4-14-87;  8:45  am) 
BILUNG  CODE  4410-01-N 


Revlon,  Inc.,  Consent  Decree  in  Action 
To  Enjoin  Discharge  of  Water 
Poliutants 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Revlon.  Inc..  Civil 
Action  No.  85-5735  (JWB),  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  New  Jersey  on  March  7. 
1987.  The  consent  decree  establishes  a 
compliance  program  for  the  Irvington. 
New  Jersey  plant  owned  and  operated 
by  Revlon,  Inc..  to  bring  the  plant  into 
compliance  with  the  Clean  Water  Act. 
33  U.S.C.  1251  et  seq.,  and  the  applicable 
pretreatment  regulations  relating  to  the 
discharge  of  pollutants  and  requires 
payment  of  a  civil  penalty  of  $105,000.00. 

Written  comments  relating  to  the 
Consent  Decree  will  be  received  by  the 
Department  of  Justice  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Prior  to  the 
entry  of  the  Consent  Decree  by  the 
Court,  the  Department  of  Justice  will 
consider,  and  file  with  the  Court,  any 
written  comments  received.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington.  DC  20530  and 
should  refer  to  United  States  v.  Revlon. 
Inc..  D.J.  Ref.  No.  90-5-1-1-2478. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  District  of  New  Jersey,  Federal 
Building.  970  Broad  Street.  Room  502. 
Newark.  New  Jersey  07102;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  New  York  10278;  and  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  .$1.90  (10  cents  per  page 


reproduction  charge)  payable  to  the 

Treasurer  of  the  United  States. 

F.  Henry  Habicht,  II. 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

(PR  Doc.  87-8361  Filed  4-14-87;  8:45  am) 

B4UJNG  CODE  441(M)1-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

I TA-W- 19,378] 

Honeywell  Inc.,  Fort  Washington,  PA; 
Public  Hearing 

A  public  hearing  is  scheduled  for  6:00 
pm  on  May  11. 1987  in  the  Ambler  Room 
at  the  Hohday  Inn,  432  Pennsylvania 
Avenue,  Fort  Washington, 
Pennsylvania.  The  public  hearing  is  for 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  proceedings 
to  furnish  additional  testimony  and 
evidence  of  a  relevant  and  material 
nature  bearing  upon  the  investigation 
regarding  petition  TA-W-19,378  filed  on 
behalf  of  workers  and  former  workers  at 
Honeywell,  Incorporated,  Fort 
Washington,  Pennsylvania. 

Such  individuals  who  desire  to  furnish 
additional  testimony  as  evidence  should 
inform  the  Director,  Office  of  Trade 
Adjustment  Assistance,  Department  of 
Labor,  of  their  intention  to  appear  not 
later  than  Thursday,  April  30, 1987.  Mr. 
Marvin  M.  Fooks,  Director.  OTAA.  can 
be  reached  in  Washington.  DC.  at  (202) 
376-2646.  The  Director's  Office  is  in 
Room  6434.  601  D  Street  NW.. 
Washington.  DC.  20213. 

Signed  at  Washington.  DC.  this  10th  day  of 
April.  1987. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  87-8559  Filed  4-13-87;  3:07  pm) 

BILLING  CODE  4510-30-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Challenge  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  April  28-29. 1987,  from  9:00 
a.m.-5:30  p.m.  in  room  M-14  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 


This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
John  H.  Clark, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
April  8, 1987. 

[FR  Doc.  87-8401  Filed  4-14-87;  8:45  am) 

BILUNO  CODE  7537.«1-N 


NATIONAL  LABOR  RELATIONS 
BOARD 

Revision  of  Statement  of  Organization 
and  Functions 

agency:  National  Labor  Relations 

Board. 

action:  Notice  of  proposed 

reorganization  of  Regional  Offices. 

summary:  The  National  Labor  Relations 
Board  is  considering  revision  of  the 
territorial  areas  covered  by  some  of  its 
Regional  Offices.  In  order  to  ensure  that 
all  interested  persons  can  comment  on 
the  reorganization,  the  Board  is 
publishing  the  reorganization  in 
proposed  form  and  invites  comments 
that  will  be  reviewed  as  part  of  the  final 
consideration. 
DATE:  Comments  by  May  15, 1987. 

ADDRESS:  Send  or  deliver  written 
comments  to:  Rosemary  M.  Collyer, 
General  Counsel,  1717  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20570. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Allan  Benson,  Deputy  to  the  Assistant 
General  Counsel.  1717  Pennsylvania 
Avenue.  NW.,  Room  1010,  Washington. 
DC  20570.  Telephone:  (202)  254-6334. 

SUPPt£MENTARY  INFORMATION:  The 

National  Labor  Relations  Board  has 
recently  completed  an  examination  of 
its  field  offices  to  determine  whether 
existing  Regional  boundaries  permit 
those  offices  to  process  cases  as 
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efficiently  and  economically  as  possible. 
This  examination  was  occasioned  by 
the  Agency's  need  to  conserve  its 
resources,  to  avoid  any  unnecessary 
expenditures,  and  to  process  its  cases  as 
efficiently  and  promptly  as  it  had  in  the 
past.  As  a  result  of  this  examination,  the 
National  Labor  Relatrons  Board  has 
concluded  that  the  boundaries  of  certain 
Regional  Offices  should  be  adjusted.  In 
some  cases,  these  adjustments  are 
necessary  so  that  geographic  areas  can 
be  served  by  the  closest  Regional  Office, 
thereby  reducing  travel,  overnight 
lodging  expenses,  and  staff  time  spent  in 
transit.  In  others,  in  addition  to 
conserving  resources,  an  adjustment 
appears  warranted  to  ensure  that 
sufficient  work  is  allocated  to  each  field 
office.  Finally,  the  examination  revealed 
a  need  to  downscale  one  office  and  to 
eliminate  another  where  there  is 
insufficient  case  intake  to  warrant  the 
present  structure. 

The  last  regional  and  subregional 
office  boundaries  were  published  at  44 
FR  34215-34220,  June  14, 1979. 
Accordingly,  the  NLRB  proposes  to 
amend  its  regional  office  boundaries  as 
follows: 

Region  4,  Philadelphia — Three 
Pennsylvania  counties  (Adams, 
Cumberland,  and  York)  will  be  realigned 
from  Region  4  to  Region  5,  Baltimore. 

Region  5,  Baltimore — Thirty-four 
southwestern  Virginia  counties 
(Alleghany,  Amherst,  Appomattox,  Bath, 
Bedford,  Bland,  Botetourt,  Buchannan, 
Campbell,  Carroll,  Charlotte,  Craig, 
Dickenson,  Floyd,  Franklin.  Giles, 
Grayson,  Halifax.  Henry.  Lee. 
Mecklenburg,  Montgomery,  Patrick, 
Pittsylvania.  Pulaski.  Roanoke. 
Rockbridge,  Russell.  Scott,  Smyth. 
Tazewell,  Washington,  Wise,  and 
Wythe)  and  the  city  of  Bristol  in 
Sullivan  County,  Tennessee,  will  be 
realigned  from  Region  5  to  Region  11, 
Winston-Salem. 

Four  Pennsylvania  counties  (Adams, 
Cumberland,  Franklin,  and  York)  will  be 
realigned  to  Region  5  from  Regions  4 
and  6. 

Region  6,  Pittsburgh — One 
Pennsylvania  county  (Franklin)  will  be 
realigned  from  Region  6  to  Region  5. 

Eight  West  Virginia  counties  (Braxton. 
Calhoun,  Gilmer,  Pleasants,  Ritchie, 
Tyler,  Wirt,  and  Wood)  will  be  realigned 
to  Region  6  from  Region  9.  Cincinnati. 

Region  7.  Detroit — Four  Michigan 
counties  (Chippewa,  Luce,  Mackinac, 
and  Schoolcraft)  will  be  realigned  to 
Region  7  from  Region  30.  Milwaukee. 

Region  8,  Cleveland — Four  Ohio 
counties  (Monroe,  Morgan,  Noble,  and 
Washington)  will  be  realigned  to  Region 
8  from  Region  9,  Cincinnati. 


Five  Ohio  counties  (Champaign, 
Darke,  Mercer,  Miami,  and  Shelby)  will 
be  realigned  from  Region  8  to  Region  9. 

Region  9.  Cincinnati — Five  Ohio 
counties  (Champaign,  Darke,  Mercer, 
Miami,  and  Shelby)  will  be  realigned  to 
Region  9  from  Region  8,  Cleveland. 

Pour  Ohio  counties  (Monroe.  Morgan. 
Noble,  and  Washington)  will  be 
realigned  from  Region  9  to  Region  8. 

Forty  southwestern  Kentucky  counties 
(Adair,  Allen,  Ballad.  Barren, 
Breckenridge.  Butler,  Caldwell, 
Capoway,  Carlisle.  Christian.  Clinton. 
Crittenden.  Cumberland.  Edmondson, 
Fullon.  Graves,  Grayson,  Green, 
Hancock.  Hart,  Hickman,  Hopkins, 
Livingston,  Logan,  Lyon,  Marshall, 
McCracken,  McLean,  Metcalfe,  Monroe. 
Miiilenberg,  Ohio,  Russell.  Simpson. 
Todd.  Trigg.  Union.  Warren,  Wayne, 
and  Webster)  will  be  realigned  firom 
Region  9  to  Region  28,  Memphis. 

Bight  West  Virginia  coimties  (Braxton, 
Calhoun,  Gilmer,  Pleasants,  Ritchie, 
Tyler.  Wirt,  and  Wood)  will  be  realigned 
from  Region  9  to  Region  S.  Pittsbwgh. 

Four  West  Virginia  counties 
(Greenbriar,  Mercer,  Monroe,  and 
Summers)  will  be  realigned  from  Region 
9  to  Region  11,  Winston-Salem. 

Region  10,  Atlanta — Twenty-one 
southern  Georgia  counties  (Appling, 
Atkinson,  Bacon,  Brantly,  Brooks, 
Camden,  Charlton,  Clinch,  Coffee, 
Decatur,  Echols,  Glynn.  Grady.  Jeff 
Davis.  Lanier,  Lowndes,  Pierce, 
Seminole,  Thomas,  Ware,  and  Wayne) 
will  be  realigned  from  Region  10  to 
R^ion  12. 

fourteen  centre!  Tennessee  counties 
(Bledsoe,  Clay,  Cumberland,  Fentress, 
Grundy.  Jackson.  Marion,  Overton. 
Piokett,  Putnam,  Sequatchie.  Van  Buren, 
Warren,  and  White)  will  be  realigned 
from  Region  10  to  Region  26.  Memphis. 
Region  11,  Winston-Salem — Thirty- 
four  southwestern  Virginia  counties 
(Alleghany,  Amherst,  Appomattox.  Bath. 
Bedford,  Bland.  Botetourt.  Buchannan. 
Campbell,  Carroll.  Charlottee.  Craig. 
Dickenson,  Floyd,  Franklin.  Giles. 
Grayson.  Halifax.  Henry.  Lee. 
Mecklenburg,  Montgomery,  Patrick, 
Pittsylvania,  Pulaski,  Roanoke, 
Rockbridge,  Russell,  Scott.  Smyth. 
Tazewell.  Washington,  Wise  and 
Wythe)  will  be  realigned  to  Region  11 
from  Region  5,  Baltimore. 

The  city  of  Bristol  in  Sullivan  county 
Tennessee  will  be  realigned  to  Region  11 
from  Region  5. 

Four  West  Virginia  counties 
(Greenbriar,  Mercer,  Monroe,  and 
Summers)  will  be  realigned  to  Region  11 
from  Region  9.  Cincinnatti. 

Region  12,  Tampa — ^Twenty-one 
southern  Georgia  counties  (Appling. 
Atkinson.  Bacon.  Brantly,  Brooks. 


Camden.  Charlton,  Clinch,  CofTee, 
Decatur,  Echols.  Glynn,  Grady,  Jeff 
Davis,  Lanier,  Lowndes,  Pierce, 
Seminole,  Thomas,  Ware,  and  Wayne) 
will  be  realigned  to  Region  12  from 
Region  10,  Atlanta. 

Region  16.  Fort  Worth— Ow 
Arkansas  county  (Miller)  will  be 
realigned  to  Region  16  from  Region  28, 
Memphis. 

All  of  southern  Texas  that  is  currently 
under  the  jurisdiction  of  Region  23  will 
be  realigned  to  Region  16.  The  Houston 
office  and  San  Antonio  office  will 
operate  as  resident  offices  under  Region 
16.  Thug,  Region  16  and  the  Houston  and 
San  Antonio  Resident  Offices  would 
service  the  entire  State  of  Texas  except 
for  the  counties  of  El  Paso,  Culberson, 
and  Hudspeth,  which  will  continue  to  be 
serviced  by  Region  28. 

All  of  Oklahoma  will  be  realigned 
from  Region  16  to  Region  17.  Kansas 
City.  The  Tulsa  Resident  Office  will 
continue  to  process  cases  arising  in  the 
State  of  Oklahoma  but  under  the 
jurisdiction  of  Region  17. 

Region  17,  Kansas  City — All  of 
Oklahoma  will  be  realigned  to  Region  17 
from  Region  16.  The  Tulsa  Resident 
Office  will  continue  to  process  cases 
arising  in  the  State  of  Oklahoma  but 
under  the  jurisdiction  of  Region  17. 

TTiree  Iowa  counties  (Fremont,  Mills, 
and  Pottawattamie)  will  be  realigned  to 
Region  17  from  Region  18,  Minneapolis. 

Eleven  western  Nebraska  counties 
(Banner,  Box  Butte,  Cheyenne,  Dawes. 
Deuel,  Garden,  Kimball.  Morrill.  Scotts 
Bluff,  Sheridan,  and  Sioux)  will  be 
realigned  from  Region  17  to  Region  27, 
Denver. 

Region  18,  Minneapolis — ^Three  Iowa 
counties  (Fremont,  Mills,  and 
Pottawattamie)  will  be  realigned  from 
Region  18  to  Region  17. 

Region  19.  Seo«/e— Thirty-two 
eastern  Montana  counties  (Big  Horn, 
Blaine,  Carbon,  Carter,  Chouteau. 
Custer,  Daniels,  Dawson.  Fallon,  Fergus, 
Garfield,  Golden  Valley,  Hill,  Judith 
Basin,  McCone,  Musselshell,  Park. 
Petroleum.  Phillips,  Powder  River. 
Prairie,  Richland.  Roosevelt.  Rosebud. 
Sheridan.  Stillwater,  Sweetgrass, 
Treasure,  Valley,  Wheatland,  Wibaux, 
and  Yellowstone)  will  be  realigned  from 
region  19  to  Region  27,  Denver. 

Twenty-eight  southern  Idaho  counties 
(Ada,  Bannock,  Bear  Lake,  Bingham, 
Blaine,  Boise,  Bonneville,  Butte,  Camas, 
Canyon,  Caribou,  Cassis,  Elmore. 
Franklin,  Gem,  Gooding.  Jefferson. 
Jerome.  Lincoln,  Madison,  Minidoka. 
Oneida,  Owyhee.  Payette.  Power.  Teton. 
Twin  Palls,  and  Washington)  will  be 
realigned  from  Region  19  to  Region  27. 
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Region  21,  Los  Angeles — The 
boundary  in  Los  Angeles  City  and  Los 
Angeles  County  for  Region  21  will  be 
redefined  as  "that  portion  of  Los 
Angeles  County  lying  east  of  Harbor 
Freeway,  south  and  east  of  Pasadena 
Freeway  and  Arroyo  Parkway,  and 
south  of  Foothill  Freeway  and  Baseline 
Road  (State  Route  30)." 

Region  23,  Houston— Houston  and 
San  Antonio  offices  will  both  service 
southern  Texas  as  resident  offices  under 
the  jurisdiction  of  Region  16.  Fort  Worth. 
Thus,  Region  16  and  the  Houston  and 
San  Antonio  Resident  Offices  would 
service  the  entire  State  of  Texas  except 
for  the  counties  of  El  Paso,  Culberson, 
and  Hudspeth,  which  will  continue  to  be 
serviced  by  Region  28. 

Region  26,  Memphis — Forty 
southwestern  Kentucky  counties  (Adair, 
Allen,  Ballard,  Barren,  Breckenridge, 
Butler,  Caldwell,  Calloway,  Carlisle, 
Christian,  Clinton,  Crittenden, 
Cumberland,  Edmondson,  Fulton, 
Graves.  Grayson,  Green.  Hancock.  Hart, 
Hickman,  Hopkins.  Livingston,  Logan, 
Lyon,  Marshall,  McCracken,  McLean. 
Metcalfe,  Monroe,  Muhlenberg,  Ohio, 
Russell,  Simpson,  Todd,  Trigg,  Unioa 
Warren,  Wayne,  and  Webster)  will  be 
realigned  to  Region  26  from  Region  9. 

Fourteen  central  Tennessee  counties 
(Bledsoe,  Clay,  Cumberland,  Fentress, 
Grundy,  Jackson,  Marion,  Overton, 
Pickett.  Putnam,  Sequatchie.  Van  Buren, 
Warren,  and  White)  will  be  realigned  to 
Region  26  from  Region  10. 

One  Arkansas  county  (Miller)  will  be 
realigned  from  Region  26  to  Region  16, 
Fort  Worth. 

Region  27,  Z7e/jver— Eleven  western 
Nebraska  counties  (Banner,  Box  Butte, 
Cheyenne,  Dawes,  Deuel,  Garden, 
Kimball.  Morrill,  Scotts  Bluff,  Sheridan, 
and  Sioux)  will  be  realigned  to  Region 
27  from  Region  17,  Kansas  City. 

Twenty-eight  southern  Idaho  counties 
(Ada.  Bannock,  Bear  Lake.  Bingham. 
Blaine,  Boise,  Bonneville.  Butte.  Camas. 
Canyon,  Caribou,  Cassia,  Elmore, 
Franklin,  Gem,  Gooding,  Jefferson, 
Jerome,  Lincoln,  Madison,  Minidoka, 
Oneida,  Owyhee,  Payette,  Power,  Teton, 
Twin  Falls,  and  Washington)  will  be 
realigned  to  Region  27  from  Region  19. 
Seattle. 

Thirty-two  eastern  Montana  counties 
(Big  Horn,  Blaine.  Carbon.  Carter. 
Chouteau,  Custer,  Daniels,  Dawson, 
Fallon,  Fergus,  Garfield,  Gold  Valley, 
Hill,  Judith  Basin,  McCone,  MusselsheU, 
Park,  Petroleum,  Phillips,  Powder  River, 
Prairie,  Richland,  Roosevelt,  Rosebud, 
Sheridan,  Stillwater,  Sweetgrass, 
Treasure.  Valley,  Wheatland,  Wibaux, 
and  Yellowstone)  will  be  realigned  to 
Region  27  from  Region  19,  Seattle. 


Region  28,  Phoenix — Three  Nevada 
counties  (Clark,  Lincoln,  and  Nye)  will 
be  realigned  to  Region  28  from  Region 
31,  Los  Angeles.  These  counties  will 
continue  to  be  serviced  by  the  Las 
Vegas  Resident  Office  but  under  the 
jurisdiction  of  Region  28. 

The  El  Paso  Resident  Office  will  be 
closed,  and  cases  that  would  have  been 
processed  by  that  office  in  the  Texas 
counties  of  El  Paso,  Culberson,  and 
Hudspeth  will  be  processed  by  Region 
28  out  of  the  Phoenix  Regional  Office 
and  the  Albuquerque  Resident  Office. 

Region  30,  Milwaukee — Four 
Michigan  counties  (Chippewa,  Luce, 
Mackinac,  and  Schoolcraft)  will  be 
realigned  from  Region  30  to  Region  7, 
Detroit. 

Region  31,  Los  Angeles —  Three 
Nevada  counties  (Qark,  Lincoln,  and 
Nye)  will  be  realigned  from  Region  31  to 
Region  28.  These  counties  will  continue 
to  be  serviced  by  the  Las  Vegas 
Resident  Office  but  under  the 
jurisidiction  of  Region  28. 

The  boundary  in  Los  Angeles  City  and 
Los  Angeles  County  for  Region  31  will 
be  redefined  as:  "that  portion  of  Los 
Angeles  County  lying  west  of  Harbor 
Freeway,  north  and  west  of  Pasadena 
Freeway  and  Arroyo  Parkway,  and 
north  of  Foothill  Freeway  and  Baseline 
Road  (State  Route  30)." 

As  part  of  our  examination  of  changes 
in  our  Regional  Office  boundaries  of 
structure,  the  Agency  would  be  pleased 
to  consider  any  comments  you  may  have 
with  regard  to  this  matter. 

Dated,  Washington,  DC,  13  April  1987. 

By  direction  of  the  Board. 
National  Labor  Relations  Board. 
John  C.  Trueadale, 
Executive  Secretary. 
[FR  Doc.  87-8557  FUed  ♦-14-67;  8:45  am) 

BILUNQ  CODE  7S4S-01-«I 


NUCLEAR  REGULATORY 
COMMISSION 

The  Rockwell  International  L-85 
Nuclear  Examination  Reactor, 
(Rockwell  lntematk>nal  Corporation); 
Order  Terminating  Fadtity  Operating 
License 

[Docket  Na  50-375] 

By  application  dated  March  10. 1980, 
as  supplemented,  Rockwell 
International  Corporation  (the  Hcensee) 
requested  the  Nuclear  Regulatory 
Commission  (the  Commission)  for 
authorization  to  dispose  of  the 
component  parts  of  the  research  reactor 
and  to  terminate  Facility  Operating 
License  No.  R-118.  A  Notice  of 
"Proposed  Issuance  of  Orders 


Authorizing  Dismantling  of  Facility. 
Disposition  of  Component  Parts  and 
Terminating  Facility  License",  was 
published  in  the  Federal  Register  on 
April  30. 1980,  at  45  FR  30759.  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  notice  of 
the  proposed  action. 

The  reactor  was  shut  down  July  29, 
1982  and  all  fuel  has  been  removed  from 
the  core  and  shipped  to  a  DOE  facility 
for  processing.  The  reactor  facility  has 
been  completely  dismantled  and  all 
requirements,  particularly  those  relevant 
to  residual  radioactivity  and  the 
packaging  and  shipping  of  fuel  and 
radioactive  material,  have  been  met. 
Therefore,  pursuant  to  the  application 
filed  by  Rockwell  International 
Corporation,  located  at  the  Santa 
Susana  Field  Laboratories,  Ventura 
County,  California,  Facility  Operating 
License  No.  R-118  is  terminated  as  of 
the  date  of  this  Order. 

For  further  details  with  respect  to  this 
action  see:  (1)  The  application  for 
termination  of  facility  operating  license, 
dated  March  10, 1980,  as  supplemented, 

(2)  the  Commission's  Safety  Evaluation 
related  to  the  termination  of  the  license, 

(3)  the  Environmental  Assessment,  and 

(4)  the  Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Dismantling  of 
Facility,  Disposition  of  Component  Parts 
and  Terminating  Facility  Operating 
License  published  in  the  Federal 
Register  on  April  30, 1980  (45  FR  30759). 
Each  of  these  items  is  avaOable  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC.  Copies  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director,  Division 
of  PWR  Licensing-B. 

Dated  at  Bethesda,  Maryland  this  8th  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
Frank }.  Mlraglia, 

Director,  Division  of  PWR  Licensing-B.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  87-8474  Filed  4-14-87;  8:45  amj 
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[Docket  Na  50-252] 

Renewal  of  Facility  Operating  License; 
the  University  of  New  Mexico 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  3  to  Facility 
Operating  License  No.  R-102  for  the 
University  of  New  Mexico  (the  licensee), 
which  renews  the  license  for  operation 
of  the  training  and  research  reactor 
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lucated  on  the  campus  in  Albuquerque, 
New  Mexico.  The  facility  is  a  non-power 
reactor  that  has  been  operating  at  power 
levels  not  in  excess  of  5  watts  (thermal). 
The  renewed  Operating  License  No.  R- 
102  will  expire  twenty  years  from  its 
date  of  issuance. 

The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
Those  findings  are  set  forth  in  the 
license  amendment.  Opportunity  for 
hearing  was  afforded  in  the  notice  of  the 
proposed  issuance  of  this  renewal  in  the 
Federal  Register  on  August  22, 1986  at  51 
FR  30145.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

The  Commission  has  prepared  a 
Safely  Evaluation  Report  (NUREG-1224) 
for  the  renewal  of  Facility  Operating 
License  No.  R-102  and  has,  based  on 
that  report,  concluded  that  the  facility 
can  continue  to  be  operated  by  the 
licensee  without  endangering  the  health 
and  safety  of  the  public. 

The  Commission  also  has  prepared  an 
Environmental  Assessment,  dated 
March  24, 1987,  for  the  renewal  of 
Facility  Operating  License  No.  R-102 
and  has  concluded  that  this  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment.  The 
Notice  of  Finding  of  No  Significant 
Environmental  Impact  was  published  in 
the  Federal  Register  on  April  3, 1987. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  June  2. 1986,  as 
supplemented;  (2)  the  Notice  of  Finding 
of  No  Significant  Environmental  Impact; 
(3)  Amendment  No.  3  to  Operating 
License  R-102;  (4)  the  Commission's 
related  Safety  Evaluation  Report 
(NUREG-1224);  and  (5)  the 
Environmental  Assessment,  dated 
March  24, 1987.  These  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington,  DC 
20555. 

Copies  of  NUREG-1224  may  be 
purchased  by  calling  (202)  275-2060  or 
(202)  275-2171  or  write  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7982. 

Dated  at  Bethesda.  Mar>'land.  this  24th  day 
of  March.  1987. 


For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow. 

Director,  Standardization  &  Special  Projects 
Directorate.  Division  ofPWR  Licensing-B, 
Office\of  Nuclear  Reactor  Regulation. 
[FR  Doc.  87-8475  Filed  4-14-fl7:  8:45  am] 
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[Dockets  Nos.  50-272,  50-277,  59-278,  50- 
311.  and  50-354] 

Philadelphia  Electric  Co.,  Public 
Service  Electric  and  Gas  Co.,  Delmarva 
Power  and  Light  Co.,  and  Atlantic  City 
Electric  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (Commission)  is 
considering  approval  under  10  CFR  50.80 
of  the  corporate  reorganization  of 
Atlantic  City  Electric  Company  (ACEC). 
one  of  the  co-owners  and  co-licensees 
for  the  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3,  the  Salem 
Nuclear  Generating  Station.  Units  1  and 
2,  and  the  Hope  Creek  Generating 
Station  Unit  1. 

Envifonmental  Assessment 

Identification  of  Proposed  Action 

By  letters  dated  December  18, 1986, 
ACEC  advised  the  Commission  that 
ACEC's  Board  of  Directors  authorized 
the  formation  under  the  laws  of  the 
State  of  New  Jersey  of  a  holding 
company,  Atlantic  Energy.  Inc.,  to  hold 
all  of  the  voting  stock  of  ACEC.  ACEC 
would  become  a  generating  subsidiary 
of  the  holding  company  and  would 
remain  as  the  co-holder  of  the  licenses 
for  Peach  Bottom,  Salem  and  Hope 
Creek.  In  each  of  the  relevant  licenses, 
ACBC  is  authorized  to  possess  but  not 
to  operate  the  facility;  in  each  case 
facility  operation  is  carried  out  by 
anottier  NRC  licensee.  Pursuant  to  the 
proposed  reoganization,  Atlantic 
Energy,  Inc.,  would  become  the  sole 
holder  of  ACEC's  common  stock  and  the 
current  holders  of  ACEC's  common 
stock  would  become  holders  of  shares  of 
the  common  stock  of  Atlantic  Energy, 
Inc.,  on  a  share-for-share-basis. 
Pursuant  to  10  CFR  50.80  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons,  upon  the 
Commission's  determination  that  the 
holder  of  the  license  following  the 
transfer  of  control  is  qualified  to  have 
the  control  of  the  license  and  the 
transfer  of  the  control  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations  and  orders  of  the 
Commission.  Notice  of  the  proposed 


action  was  published  in  the  Federal 
Register  on  March  5. 1987  (52  FR  6895). 

The  Need  for  the  Proposed  Action 

ACEC  slated  that  the  purpose  of  the 
restructuring  is  to  permit  diversification 
on  a  limited  basis  into  non-utility 
activities.  The  goal  of  such 
diversification  is  to  enhance  the 
financial  strength  and  operating  results 
of  the  entire  system.  ACEC 
contemplates  that  the  holding 
company's  diversification  may  initially 
be  into  energy-related  activities  such  as 
cogeneratlon  and  other  alternate  energy 
forms.  ACEC  also  indicated  that  the 
new  structure  will  insulate  its  utility 
ratepayers  from  the  risks  associated 
with  ventures  of  non-utility  subsidiaries 
of  the  holding  company  and  will  enable 
utility  managers  to  focus  on  utility 
opera  tionp. 

Environmental  Impact  of  the  Proposed 
Action 

ACEC  is  authorized  to  own  but  not  to 
operate  PeacJi  Bottom  Units  2  and  3. 
Salem  Units  1  and  2,  and  Hope  Creek 
Unit  1.  The  corporate  reorganization  of 
ACEC  will  not  affect  the  management  or 
operation  of  the  facilities  and  will  not 
reduce  the  funds  available  for  the 
operators  of  these  facilities  to  carry  out 
activities  required  by  the  Operating 
Licenses  (e.g.,  the  environmental 
protection  programs).  On  this  basis,  the 
Commission  concludes  that  there  are  no 
significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(construction  permit  and  operating 
license)  for  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  the  Salem 
Nuclear  Generating  Station,  Units  1  and 
2,  and  the  Hope  Creek  Generating 
Station,  Unit  1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  in  consultation  with  the  New 
Jersey  Board  of  Public  Utilities  (who 
approved  the  corporate  reorganization 
on  January  5, 1987)  and  the  Federal 
Energy  Regulatory  Commission. 

Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 


Federal  Register  /  Vol.  52.  No.  72  /  Wednesday.  AprU  15.  1987  /  Notices 


12275 


significant  effect  on  the  quality  of  the 
human  environment. 

Dated  at  Befhesda,  Maryland  this  9th  day 
of  April  1987. 

Daniel  R.  Muller, 

Director.  B  WR  Project  Directorate  *Z 
Division  of  BWR  Licensing. 
(FR  Doc.  87-6473  Tiled  4-14-87;  8:45  amj 
BILUNQ  CODE  7SW)-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Extension  of  Standard 
Forms  2S24  and  2824A  Through  E 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44  U.S.C.  chapter  35),  this  notice 
announces  a  proposed  and  unchanged 
extension  of  six  forms  that  collect 
information  from  the  public.  The 
information  collection  was  submitted  to 
OMB  for  clearance.  Standard  Form  2824 
contains  a  package  of  five  forms 
necessary  to  support  an  application  for 
disability  retirement.  They  are:  SF 
2824A.  Apphcant's  Statement  of 
Disability;  SF  2824B,  Supervisor's 
Statement;  SF  2824C.  Physician's 
Statement;  SF  2824D  Agency 
Certification  of  Reassignment  and 
Accommodation  Efforts;  and  SF  2824E, 
Disability  Retirement  Application 
Checklist.  The  standard  forms  must  be 
completed  by  former  Federal  employees 
who  apply  for  disability  retirement 
within  1  year  of  the  date  of  separaticm 
from  the  service  as  provided  by  section 
8337,  title  5,  United  States  Code. 
Annually,  around  10,000  disability 
retirement  applicants  will  take  10.000 
burden  hours  to  complete  these  forms. 
For  copies  of  this  proposed  extension, 
call  William  C.  Duffy,  Agency  Clearance 
Officer,  on  (202)  632-7714. 
DATE:  Comments  on  this  proposal 
should  be  received  within  20  working 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— 

William  C.  Duffy,  Agency  Clearance 
Officer,  Office  of  Personnel 
Management,  Room  6410, 1900  E 
Street.  NW..  Washington.  DC  20415. 
and 
Richard  Eisenger.  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Room  3202, 
New  Executive  Office  Building.  NW., 
Washington,  DC  20503. 


FOR  FUTtTNER  INFORMA-nON  CONTACT: 

James  L.  Bryson,  (202)  632-5472. 

U.S.  Office  of  Personnel  Management. 
lamas  E.  Colvard. 

Deputy  Director. 

[FR  Doc.  87-8471  Filed  4-14-87;  8:45  am] 
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POSTAL  RATE  COMMISSION 

(Docket  Mo.  C87-3;  Order  No.  7521 

Nassau  A.  CoNseum;  Notice  and  Ordsr 
on  Filing  of  Complaint 

Before  Commissioners:  Janet  D.  Sfeiger, 
Chairman:  Bonnie  Guiton,  Vice-Chairman; 
John  W.  Crutcher.  Hemy  R.  FoUom;  Patti 
Birge  Tyson. 

Issued  April  9, 1987. 

On  March  23, 1987,  Nassau  A. 
Coliseum,  an  inmate  of  the  New  York 
state  correctional  system,  filed  a 
complaint  with  the  Commission  under  39 
U.S.C.  3662.  Based  upon  the  exhibits 
accompanying  his  complaint.  Mr. 
Coliseum  apparently  contends  that  the 
correctional  facility  where  he  resides 
holds  back,  holds  aside,  or  fails  to 
forward  his  mail,  and  that  his  mail  is 
handled  by  inmates  who  are  not 
trustworthy.  Authorities  at  those 
institutions  deny  that  delivery  of  his 
mail  is  interfered  with,  and  that  any 
problems  are  caused  by  inmates 
handling  mail.  The  complaint  alleges 
that  the  Postal  Service  has  wrongly 
delegated  some  of  its  mail  deHvery 
functions  to  the  prision  authorities,  and 
that  the  manner  in  which  those 
authorities  carry  out  these  functions  is 
inconsistent  with  national  postal 
policies  articulated  in  title  39  of  the 
United  States  Code. 

The  substance  of  Mr.  Coliseum's 
complaint  appears  to  be  that 

.  .  .  mail  delivered  to  and  from  [inmates) .  .  . 
is  subject  to  Postal  Service  Manual  sections 
154.62  and  155.61  or  similar  regulations  or 
practices  that  abandon  postal  service 
authority  beyond  the  main  entrance  of 
personal  delivery,  pick-up  and  forwarding  of 
mail  (see  exhibits]. 

5.  Institutions'  handling  of  mail  beyond  the 
authority  of  the  Postal  Service  is  subject  to 
innumerable  practices,  limitations, 
regulations  and  discretions  not  infused  with 
the  policies  of  Title  39  U.S.C.  and  almost 
certain  to  have  a  deterrent  and  abridging 
effect  on  the  flow  and  receipt  of  mail  therein. 

Complaint  at  1-2.  PSM  section  154.62 
covers  mail  addressed  to  persons  at 
hotels,  schools,  etc.  The  Complaint's 
citing  of  PSM  section  155.61,  however, 
appears  to  be  inadvertent.  No  such 
section  appears  in  the  current  Postal 
Service  Manual.  On  the  other  hand,  PSM 


section  154.61  (now  DMM  section  153.61) 
states  that 

(m)ail  addressed  to  patients  or  inmates  at 
institutions  is  delivered  to  the  institution 
authorities,  who  in  turn  will  deliver  the  mail 
to  the  addressee  under  the  institution's  rules 
and  regulations.  If  the  addressee  is  no  longer 
at  that  address,  the  mail  shall  be  redirected 
to  his  current  address.  If  the  forwarding 
address  is  unknown,  the  mail  shall  be 
returned  to  the  post  office. 

In  alleging  that  his  complaint  falls 
within  section  3662,  we  presume  that 
complainant  meant  to  cite  PSM  §  154.61 
rather  than  PSM  section  155.61.  By  citing 
the  generalized  Postal  Service  practice 
prescribed  in  PSM  section  154.61.  he  has 
alleged  an  aspect  of  service  that  is 
"substantially  nationwide",  as  Rule  82 
of  our  rules  requires.  As  an  inmate  of  an 
institution  covered  by  S  154.61. 
complainant  would,  under  Rule  82,  have 
a  sufficient  interest  in  the  application  of 
PSM  154.6  to  validly  invoke  section 
3662. 

The  complaint  cites  a  long  list  of 
provisions  in  Title  39  that  it  contends 
are  violated  by  the  Postal  Service's 
practice  of  allowing  institutions  to  take 
responsibility  for  internal  mail 
distribution.  Those  that  relate  to  the 
issue  of  improper  delegation  of  mail 
delivery  functions  include  the  allegation 
that  the  Postal  Service. 
— Has  not  provided  for  the  collection, 
forwarding,  returning,  etc.  of  mail 
within  institutions,  as  it  is  obliged  to 
do  under  sections  404(a)(1)  and  5001 
— Has  failed  to  establish  post  routes  and 
post  roads  within  institutions,  as 
sections  5003(5],  and  5203(a)  give  it 
exclusive  authority  to  do 
— Has  not  determined  the  need  for 
postal  facilities  within  institutions,  as 
it  is  obliged  to  do  under  section 
404(a)(3) 
— Does  not  investigate  postal  offenses 
within  institutions,  as  it  is  obliged  to 
do  under  section  404(a)(7) 
— Countenances  violations  of  the 
Private  Express  Statutes  within 
institutions,  contrary  to  section  601  (a) 
— Permits  states  to  search  and  detain 
m^il.  in  derogation  of  its  own 
exclusive  authority  to  do  so  under  39 
U.S.C.  404  and  603;  and  under  Art.  I 
section  a  cl.  7;  and  Art.  VI.  d.  2  of  the 
United  States  Constitution. 

The  complaint  contends  that 
numerous  provisions  of  Title  39  are 
violated  by  the  manner  in  which 
institutions  distribute  mail  internally. 
The  complaint  alleges  that  the  manner 
in  which  mail  is  distributed 

— Denies  basic  postal  services  to 
institutionalized  persons,  contrary  to 
section  101(a) 


12271) 


Federal  Register  /  Vol.  52.  No.  72  /  Wednesday,  April  15.  1987  /  Notices 


— Provides  less  than  maximally  effective 
services  to  small  communities, 
contrary  to  section  101(b) 
— Provides  less  than  maximal 
expedition  for  important  letter  mail  to 
institutionalized  persons,  contrary  to 
section  101(e] 
— Provides  less  than  adequate  service  to 
institutionalized  persons,  contrary  to 
section  403(a) 
— Fails  to  maintain  an  efficient  delivery 
system  for  institutionalized  persons, 
contrary  to  section  403(b)(1) 
— Fails  to  provide  types  of  mail  service 
that  meet  the  specific  needs  of 
institutionalized  persons,  contrary  to 
section  403(b)(2) 
— Fails  to  provide  postal  facilities  that 
will  give  inmates  ready  access  to 
essential  postal  services,  contrary  to 
section  403(b)(3) 
— Discriminates  unduly  against 
institutionalized  users  of  the  mails, 
contrary  to  section  403(c) 
— Allows  inmates  or  employees  of 
institutions  to  distribute  mail,  in 
violation  of  the  contracting 
requirements  of  sections  505  and  5204. 
et  seq. 

The  complaint  alleges  that  present 
service  within  institutions  is  not 
approved  by  the  Regional  Postmaster 
General,  nor  by  institutional  users.  It 
contends  further,  that  there  is  no  clear 
remedy  in  federal  court,  under  section 
409.  28  U.S.C.  1339,  or  other  sections,  for 
violations  of  inmates'  rights  to  receive 
postal  service. 

For  relief,  the  complaint  asks  that  the 
Commission  use  its  section  3623(c] 
authority  to  recommend  establishing 
categories  of  service  for  institutionalized 
mail  users  that  take  into  account  the 
importance  of  mail  to  such  users,  the 
drawbacks  of  having  inmates  handle 
mail,  the  need  for  sealed  letters,  and 
other  factors.  It  suggests  that  these 
service  categories  could  be  provided  by 
locating  Postal  Service  substations  and 
distribution  facilities  inside  institutions. 

Under  the  Commission's  rules  of 
practice  (39  CFR  3001.84)  the  Postal 
Service  has  30  days  to  file  an  answer  to 
a  complaint,  unless  that  time  is 
extended  for  some  reason,  such  as  use 
of  the  informal  dispute  resolution 
procedure  of  39  CFR  3001.85.  In  this 
instance,  it  appears  at  this  time  that 
informal  dispute  resolution  procedures 
prior  to  an  answer  would  not  be 
efficient,  since  there  is  a  reasonable 
hkelihood  that  the  entire  question  of 
how  mail  is  distributed  within 
institutions  is  beyond  the  Postal 
Service's  authority  to  determine.  If  this 
IS  what  the  Postal  Service  contends, 
however,  its  answer  must  demonstrate 


it,  not  merely  assume  it  to  be  true,  since 
the  complaint,  on  its  face,  satisfies  the 
jurisdictional  requirements  of  section 
3662.  A  conclusory  citation  of  DMM 
section  153.61  that  does  not  discuss  the 
basis  for  that  regulation  will  not  be 
sufficient. 

The  issue  of  whether  formal  hearings 
on  this  complaint  are  warranted  cannot 
be  determined  until  the  Postal  Service 
provides  the  showing  described  above. 
Although  the  issue  of  whether  formal 
hearings  will  be  needed  is  undecided, 
we  are  appointing  Stephen  A.  Gold, 
Director  of  the  Office  of  the  Consumer 
Advocate,  to  represent  the  public  in  this 
proceeding. 

It  is  ordered: 

(1)  The  Postal  Service  is  directed  to 
answer  the  complaint  of  Nassau  A. 
Coliseum  within  thirty  days  of  its  filing. 

(2)  Stephen  A.  Gold.  Director,  of  the 
Office  of  Consumer  Advocate,  is 
appointed  to  represent  the  interests  of 
the  general  public  in  this  proceeding. 

By  the  Commission. 
Chatles  L.  Clapp. 
SectBtary. 
[PR  Doc.  87-8340  Filed  4-14-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-24310;  File  No.  SR-CBOE- 
87-05] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange,  Inc; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approved  to  Proposed 
Rule  Change 

On  March  4. 1987.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")  "  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
extend  the  operation  of  the  retail 
automatic  execution  system  ("RAES") 
pilot  in  the  Standard  &  Poor's  500  index 
option  contract  ("SPX")  to  November  20, 
198^. 

RAES  has  been  utilized  for  the 
execution  of  certain  SPX  orders  since 
September  5. 1986,  pursuant  to 
Commission  approval  of  a  six-month 
pilot  program.'  Although  utilization  of 


RAES  in  SPX  has  been  relatively 
limited,  the  Exchange  believes  that  it  is 
appropriate  to  continue  the  pilot 
program  for  an  additional  six  months. 
The  Exchange  has  requested  this 
extension  so  that  it  may  gather 
additional  information  before  deciding 
whether  to  modify  or  extend  the 
program. 

The  CBOE  indicates  in  its  rule  filing 
that  although  the  pilot  has  operated 
efficiently  to  date,  RAES  in  SPX  has 
been  used  relatively  infrequently  during 
the  pilot  period.  Because  of  the  CBOE's 
limited  experience  with  RAES  in  SPX  to 
date,  the  Exchange  is  requesting  that  the 
pilot  be  extended  for  an  additional  six 
months,  to  enable  the  Exchange  to 
collect  additional  information  on 
RAES's  operation.  The  Commission 
believes  that  the  requested  extension  of 
the  pilot  is  appropriate  and  desirable  in 
view  of  the  CBOE's  limited  experience 
with  the  operation  of  RAES  in  SPX  to 
date.  Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
the  requirements  of  Section  6  *  and  the 
rules  and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register  in  that  pilot  previously 
was  pulished  for  comment  and  no 
adverse  comments  have  been  received 
regarding  its  operation.  In  addition,  the 
Commission  believes  that  it  is  desirable 
for  the  pilot  to  continue  on  an 
uninterrupted  basis  to  avoid  investor 
and  broker-dealer  confusion. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  That  the 
proposed  rule  change  is  approved. 

For  tha  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  April  7, 1987. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-8387  Filed  4-14-87;  8:45  am] 

BILUNO  CODE  S01(M)1-«I 


'  15  U.S.C.  788(b)(1)  (1982). 
«  17  CFR  240.1&-4  (1985). 

'See  Securitiei  Exchange  Act  Release  No.  23500 
(September  4, 1986),  51  FR  32709  (September  15, 


1986).  RAES  automatically  executes  certain-sized 
public  customer  market  and  marketable  limit  orders 
entered  into  the  System  against  participating  CBOE 
market  makers  al  the  best  bid  or  offer  quoted  on  the 
CBOE  floor  at  the  time  of  the  order's  entry  into 
RAES. 

«  15  U.aC.  78f  (1982). 

»  15  U.S.C.  788(b)(2)  (1982). 

•  17  CFfl  20O.3O-3(a)(12)  (1985). 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc 

April  9, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securites  Exchange  Act  of  1934  and  Rule 
12f-l  thereunder,  for  unlisted  trading 
privileges  in  the  following  securities: 

Landmarlc  Bancshares  Corporation,  Common 
Sfocli,  No  Par  Value  (File  No.  7-9873) 

Uslico  Corporation,  Common  Stoci(,  $1.00  Par 
Value  (File  No.  7-9874) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  30. 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  apphcations  if  it  finds, 
based  upon  ail  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loaathan  G.  Katz. 

Secretary. 

(PR  Doc.  87-8384  Filed  4-14-87;  8:45  amj 
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[RaiMse  No.  34-24304;  FU*  No.  PHLX  87-8] 

SeH-Regulatory  Organizations; 
Proposed  Rule  Change  By  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Amendntent  of  PHLX  Rules 
1001  and  1002  Position  and  Exercise 
Limit  Exemption  Procedures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  IS 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  February  24. 1987  the 
Philadelphia  Stock  Exchange.  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  phoposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange. 
Inc..  ("PHLX").  pursuant  to  Rule  19b-4  of 
the  Securities  Exchange  Act  of  1934 
("Act"),  proposes  to  amend  PHLX  Rules 
1001.  Commentary  .03  and  1002. 
Conmientary  .02  as  follows:  (Brackets 
indicate  deletions;  italics  indicate 
additions.) 

Position  Limits 

Rule  1001,  Commentary  .03  The 
Exchange  will  not  approve  any  opening 
purchase  or  writing  transaction  or  the 
carrying  of  any  po8ition[s]  [which]  that 
would  exceed  the  limits  established  by 
this  Rule  except  in  highly  unusual 
circumstances.  [Requests  for  such 
approval  should  be  directed  to  the 
Office  of  the  Chief  Examiner  of  the 
Exchange  and  must  be  accompanied  by 
a  detailed  statement  of  the  facts 
justifying  an  exception  to  such  position 
limits.]  An  exemption  will  be  granted  to 
a  member  or  member  organization  only 
under  the  following  circumstances: 

(i)  The  exemption  request  must  be 
submitted  in  writing  to  a  floor  official 
and  set  forth  the  facts  Justifying  the 
exemption; 

(ii)  If  the  exemption  is  sought  by  a 
registered  options  trader,  the  registered 
options  trader  must  hold  an  assignment 
in  the  option; 

(iii)  The  applicant's  position  must  be 
near  the  current  position  limit 
(generally  within  10%  of  the  current 
limit);  and 

(iv)  The  character  of  trading  in  the 
option  has  been  such  as  to  support  an 
exemption  request;  the  applicant's 
participation  in  the  market  in  the  period 
prior  to  the  exemption  request  has  been 
significant  in  terms  of  daily  volume. 

[04]  The  Exchange  may  establish 
higher  position  limits  for  specialists, 
[transactions  than  those  applicable  with 
respect  to  other  accounts.]  Whenever  a 
specialist  reasonably  anticipates  that  he 
may  exceed  [such]  the  current  position 
limits  in  the  performance  of  this  function 
of  assisting  in  the  maintenance  of  a  fair 
and  orderly  market,  he  must  [consult 
with]  5eeA  and  exemption  in  writing 
[and  obtain  the  prior  approval  of  the 
Committee  on  Options]  in  accordance 
with  this  commentary. 

A  position  limit  exemption  requires 
the  approval  of  two  floor  officials.  The 
exemption  is  effective  at  the  time  a 
decision  is  communicated:  retroactive 
exemptions  will  not  be  granted.  The  size 
and  duration  of  an  exemption  will  be 
determined  on  a  case-by-case  basis.  An 


exemption  usually  will  be  granted  only 
until  the  nearest  expiration. 

Exercise  Limits 

Rule  1002,  Commentary  .02  The 
Exchange  will  not  approve  exercises 
exceeding  the  limits  established 
pursuant  to  this  Rule  except  in  highly 
unusual  circumstances.  [Requests  for 
such  approval  should  be  directed  to  the 
OHice  of  the  Chief  Examiner  of  the 
Exchange  and  must  be  accompanied  by 
a  detailed  statement  of  the  facts 
justifying  an  exception  to  such  exercise 
limits.]  An  exemption  request  must  be  in 
writing  and  set  forth  the  facts  justifying 
the  exemption.  An  exemption  requires 
the  approval  of  two  floor  officials. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
modify  the  Exchange's  procedures 
regarding  the  position  and  exercise  limit 
exemption  process.  Position  and 
exercise  limit  exemptions,  which  are 
sparingly  granted,  require  concurrence 
of  two  option  floor  officials.  These 
decisions  are  normally  made  in 
consultation  with  PHLX  staff  The 
proposed  rule  change  adopts  factors  to 
be  considered  in  reviewing  requests  of 
position  and  exercise  limit  exemptions: 
the  size  and  character  of  prior  trading  in 
the  option  by  the  applicant  and  the  size 
of  the  applicant's  current  positions  in 
relation  to  the  position  limit. 
Additionally,  another  factor  to  be  given 
consideration  in  evaluating  position 
limit  exemption  requests  includes  the 
willingness  of  other  market  participants 
to  make  size  markets.  The  process  has 
adequate  safeguards,  since  floor 
officials  may  rely  upon  the  Exchange's 
sophisticated  audit  trail  system  to 
ascertain  the  positions  of  a  party 
seeking  such  an  exemption  while 
responding  to  the  immediate  attention 
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for  handling  large  orders  in  the  market 
place. 

The  Exchange's  rules  currently  do  not 
contain  specific  factors  to  be  evaluated 
by  floor  ofncials  in  considering  position 
and  exercise  limit  requests.  Hence,  the 
proposal  should  provide  increased 
guidance  to  floor  officials,  assure 
consistency  in  granting  exemption 
requests,  and  facilitate  greater 
responsiveness  to  market  needs  in 
acting  upon  exemption  requests. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  will  facilitate  transactions  in 
securities  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  tlte 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  SolicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seciu'ities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  IX;  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conmiission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  pierson,  other  than  those  that 
may  be  withheld  frmn  tbe  public  in 
accordance  with  tiie  provisioBS  of  5 


U.S.G  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  6, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  6, 1987. 
lonatliaii  G.  Katz, 
Secretary. 

[PR  Odc  87-8386  Filed  4-14-87:  8:45  am) 
BIUMO  COOC  M1IHI1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Tradtoig 
Privileges  and  of  Opportunity  for 
Hearfng;  PtiUadelphia  Stock  Exchange, 
inc. 

April  9, 1987. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 

Federal  Paper  Board  Company,  Inc.,  Common 
Stock,  $5.00  Par  Value  (File  No.  7-9875) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  29, 1987 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  imlisted 
trading  privileges  pursuant  to  snch 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commiaaioa  by  the  Division  of 
Matket  Regulation,  pursuant  to  delegated 
authority. 
lohathan  G.  Katz. 
Secretary. 
[FR  Doa  87-8385  Fiied  4-14-«7;  MS  aa^ 


Small  Business  Administration 

[Declaration  of  Disaster  Loan  Area  #2274] 

Maine;  Deciaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  9, 1987, 1 
find  that  the  Counties  of  Androscoggin. 
Franklin,  Kennebec,  Oxford,  Penobscot, 
Piscataquis,  and  Somerset  in  the  State  of 
Maine  constitute  a  disaster  loan  area 
because  of  severe  storms  and  flooding 
beginning  on  or  about  March  30, 1987. 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  June  a  1987,  and  for 
economic  injury  until  the  close  of 
business  on  January  11, 1988,  at: 
Disaster  Area  1  Office,  Small  Business 
Administration,  15-01  Broadway,  Fair 
Lawn.  New  jersey  07410. 
or  other  locally  announced  locations. 

The  interest  rates  are: 

Homeowners  with  credit  available 
elsewhere — 8.000% 

Homeowners  without  credit  available 
elsewhere— 4.000% 

Businesses  with  credit  available 
elsewhere— 7.500% 

Businesses  without  credit  available 
elsewhere — 4.000% 

Businesses  (EIDL)  without  credit 
available  elsewhere — 4.000% 

Other  (non-profit  organizations 
including  charitable  and  religious 
organizations) — 9.500% 

The  number  assigned  to  this  disaster 
is  227406  for  physical  damage  and  for 
economic  injury  the  number  is  652000. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008] 

Dated:  April  9, 1987. 
Bernard  KuHk, 

Deputy  Associate  Administrator  for  Disaster 
Aasistanoe. 

[FR  Doc.  87-8480  Filed  4-14-87:  8:45  am] 
BtLLMO  COOe  M»S-«1-M 

[Dadaraaon  of  Dtaaster  Loan  Araa  #6514; 
Amdt  #1] 

Texas;  Oectaratton  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  (52 
FR  10284)  is  hereby  amended  to  include 
the  Counties  of  Refugio,  Victoria  and 
Aransas  in  the  State  of  Texas  because 
of  die  closure  of  the  oyster  grouiuls  in 
San  Antooio  Bay  on  Decemfcier  2a  1986. 
due  to  fkxxling  of  the  Guadalupe  and 
San  Antonio  Rivers  which  began  on  or 
about  December  18, 1986,  All  other 
information  remains  [he  same;  i.e..  the 
termination  date  for  filing  applications 
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for  economic  injury  assistance  is  the 
close  of  business  on  December  28, 1987. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  a  1987. 
Janws  Abdnor, 
Administrator. 
(FR  Doc  87-6481  Filed  4-14-87;  8:45  am] 

MUJNQ  COM  MOS-OI-M 


Region  IV  Advisory  Council  llMting; 
Public  MMting 

The  U.S.  Small  Business 
Administration,  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Charlotte.  North  Carolina,  will  hold  a 
District  Advisory  Council  meeting  at 
9rt)0  a.m.  on  Friday,  May  8, 1987,  at  the 
offices  of  Qark  Tribble  Harris  &  Li 
Architects  PA,  324  North  College  Street. 
Charlotte,  North  Carolina  28202,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Gary  A.  Keel,  District  Director,  U.S. 
Small  Business  Administration,  Packard 
Place,  222  South  Church  Street,  Suite 
300,  Charlotte,  NC.  28202,  telephone 
number  (704)  371-6551. 
April  9, 1987. 
loan  M.  Nowak, 

Director  Office  of  Advisory  Councils. 
(FR  Doc  87-8478  Filed  4-14-87;  8:45  am] 
BiujNa  cooe  MM-ei-M 


Region  V  Advisory  Council  Meeting; 
Public  MMtmg 

The  U.S.  Small  Business 
Administration,  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Columbus,  Ohio,  will  hold  a  public 
meeting  at  9:30  a.m.,  on  Wednesday, 
April  22, 1987,  at  the  Envoy  Inn,  35  West 
Spring  Street,  Columbus.  Ohio  43215,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Frank  D.  Ray,  District  Director,  U.S. 
Small  Business  Administration,  85 
Marconi  Boulevard,  Fifth  Floor, 
Columbus,  Ohio  43215 — (614)  469-7310. 

April  9. 1987. 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc  87-8477  Filed  4-14-87;  8:45  am] 

BlUJNaCOOC  M2S-01-4I 


Region  VIII  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Region  VIII  Advisory 
Council,  located  in  the  geographical  area 
of  Salt  Lake  City,  will  hold  a  public 
meeting  at  9:30  a.m.  on  Wednesday, 
May  6. 1987,  at  the  Little  America  Hotel, 
500  South  Main,  Tuscon  Room 
Convention  Center,  Salt  Lake  City,  Utah, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  ci  call 
R.  Kent  Moon,  District  Director,  U.S. 
Small  Business  Administration,  125 
South  State  Street,  Salt  Lake  City,  Utah 
(801)  524-5804. 
April  9, 1987. 
Jean  M.  Nowalc. 

Director.  Office  of  Advisory  Councils. 
[FR  Doc.  87-8479  Filed  4-14-87;  8:45  am] 

BHXMO  COOC  MOS-OI-M 


Region  X  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Region  X  Advisory 
Council,  located  in  the  geographical  area 
of  Boise,  Idaho,  will  hold  a  public 
meeting  at  9:30  a.m.,  on  Tuesday,  April 
28, 1987,  at  the  Owhylee  Plaza 
"Ambassador  Room,"  1109  Main  Street, 
Boise,  Idaho,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration. 
or  others  present 

For  further  information,  write  or  call 
Joseph  G.  Kaeppner,  District  Director, 
U.S.  Small  Business  Administration, 
1020  Main  Street.  Suite  290,  Boise,  Idaho 
(208)  334-9641. 
April  9, 1987. 
lean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
[FR  Doc.  87-8477  FUed  4-14-87;  8:45  am] 

BILUNO  CODE  SOIfr-OI-M 


DEPARTMENT  OF  STATE 
ICM-8/1066] 

Shipping  Coordinating  Committee; 
Sut>committee  on  Safety  of  Life  at  Sea 
Working  Group  on  Bulk  Chemicals; 
Meeting 

The  Working  Group  on  Bulk 
Chemicals  of  the  Subcommittee  on 
Safety  of  Ufe  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  May  5, 1987 
at  9:30  a.m.  in  Room  2415  at  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.  Washington.  DC. 


The  purpose  of  this  meeting  will  be  a 
general  review  of  all  agenda  items  for 
the  seventeenth  session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on  Bulk  Chemicals 
scheduled  for  May  18-22, 1987. 

The  agenda  for  this  meeting  includes 
the  following  items: 

—Interpretations  of  MARPOL  73/78, 
Annex  II 

— Evaluation  of  chemicals  shipped  in 

bulk 
—Venting  requirements  for  chemical 

tankers 
— Guidelines  for  the  carriage  of  bulk 

chemicals  on  offshore  support 

vessels 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information,  contact  Mr. 
Frits  Wybenga,  U.S.  Coast  Guard 
Headquarters  (G-MTH-1),  2100  Second 
Street,  SW.  Washington,  DC  20593-0001, 
telephone  (202)  287-1217. 

Dated:  April  6. 1987. 
Michael  E.  McNaull, 

Executive  Secretary.  Shipping  Coordinating 

Committee. 

[FR  Doc  87-8394  Filed  4-14-87;  8:45  am] 

MLUNO  COOC  471<Mr7-«l 


[CM-s/ioes] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on  Stability,  Load 
Lines,  and  Safety  of  Fishing  Vessels; 
Meeting 

The  Working  Group  on  Stability,  Load 
Lines  and  Safety  of  Fishing  Vessels  of 
the  Subcommittee  on  Safety  of  Life  at 
Sea  (SOLAS)  will  conduct  an  open 
meeting  on  May  5, 1987  in  Room  6319  at 
10:00  AM  at  Coast  Guard  Headquarte.-s, 
2100  Second  Street,  SW.,  Washington, 
DC  20593. 

The  purpose  of  the  meeting  is  to 
discuss  the  national  effort  to  prepare 
U.S.  positions  for  Session  32  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on  Stability,  Load  Lines, 
and  Safety  of  Fishing  Vessels  scheduled 
for  September  7-11, 1987.  Items  of 
principal  interest  on  the  agenda  for  this 
session  are: 

— Subdivision  of  Dry  Cargo  Ships 

—Intact  Stability 

— Stability  for  Ocean  Barges 

— Review  of  Stability  for  Mobile  Drilling 

Units 
— Future  Revision  of  the  Load  Line 

Convention 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 


2280 


Federal  Register  /  Vol.  52,  No.  72  /  Wednesday.  April  15.  1987  /  Notices 


For  further  information  contact  Mr.  W. 
A.  Cleary,  Jr..  U.S.  Coast  Guard 
Headquarters  (G-MTH-3),  2100  Second 
Street.  SW..  Washington,  DC  20593.  Tel: 
(202)267-2988. 

Dated:  April  6, 1987. 
Michael  E.  McNauU. 

Executive  Secretary.  Shipping  Coordinating 
Committee. 
[FR  Doc.  87-6395  Filed  4-14-87;  8:45  am] 

BILLING  CODE  4710-07-M 

[CM-8/10671 

Shipping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
will  conduct  an  open  meeting  on  4  May 
1987  at  0930  in  Room  2415  of  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW..  Washington.  DC.  The 
purpose  of  the  meeting  is  to  consider  the 
U.S.  position  for  the  2nd  Session  of  the 
International  Maritime  Organization 
(IMO)/  United  Nations  Conference  on 
Trade  and  Development  [UNCTAD) 
Joint  Intergovernmental  Group  of 
Experts  (JIGE)  on  Maritime  Liens  and 
Mortgages  and  Related  Subjects. 

The  JIGE  was  established  by  IMO  and 
UNCTAD  pursuant  to  the 
recommendation  contained  in 
Resolution  6  of  the  11th  Session  of  the 
UNCTAD  Working  Group  on 
International  Shipping  Legislation.  As 
endorsed  by  the  Council  of  IMO  and  the 
UNCTAD  Trade  and  Development 
Board,  the  proposal  called  for  meeting 
alternately  in  Geneva  and  London 
during  scheduled  meeting  times  of  the 
IMO  Legal  Committee  and  the  UNCTAD 
Working  Group  on  International 
Shipping  Legislation. 

The  JIGE  is  tasked  with  conducting  a 
broad  examination  of  the  subject  of 
maritime  liens  and  mortgages,  with 
consideration  to  be  given  to: 

1.  The  revision  of  the  various  maritime 
liens  and  mortgages  Conventions; 

2.  The  preparation  of  model  laws  or 
guidelines  on  maritime  liens,  mortgages 
and  related  enforcement  procedures, 
such  as  arrest;  and 

3.  The  feasibility  of  an  international 
registry  of  maritime  liens  and  mortgages. 

IMO  and  UNCTAD  have  identified  the 
following  major  objectives  as  deserving 
of  priority  consideration  in  any 
investigations  regarding  possible 
international  action  on  maritime  liens 
and  mortgages: 

1.  To  encourage  ship  financing  by 
affording  appropriate  protection  to 
persons  providing  finance; 

2.  To  afford  protection  in  respect  of 
settled  claims; 


3.  To  encourage  the  provision  of 
services  to  ships; 

4.  To  protect  the  ship  against  multiple 
actions;  and 

5.  To  minimize  the  potential 
encumbrances  to  ship  operation. 

The  JIGE  help  its  1st  Session  in 
Geneva  on  1-12  December  1986.  The 
principal  outcome  of  the  meeting  was 
the  adoption  of  joint  procedural  rules; 
the  substantive  work  undertaken  was  an 
exploratory  discussion  of  the  major 
issues  and  objectives  noted  above.  This 
discussion  revealed  strong  interest  in 
studying  the  present  international 
framework  and  considering  substantial 
revisions  that  would  both  promote 
uniformity  and  favor  the  mortgagee.  As 
a  preliminary  matter,  a  number  of 
participants  questioned  the  nature  and 
extent  of  the  perceived  need  to  improve 
the  availability  of  vessel  financing. 

The  2nd  Session  of  the  JIGE  is 
scheduled  for  11-15  May  1987  in 
London.  The  provisional  agenda  for  the 
session  includes  the  organization  of 
work  and  further  consideration  of 
maritime  liens  and  mortgages  in 
accordance  with  the  JIGE  mandate. 

In  preparation  for  the  2nd  Session,  the 
IMO  Mid  UNCTAD  Secretariate  are 
conducting  a  national  survey  as  the 
basis  for  a  document  identifying  the 
various  maritime  liens  found  in  the 
domestic  legislation  of  member  states. 
The  U.S.  response  to  this  survey  will  be 
discussed  at  the  open  meeting  on  4  May 
1987. 

Members  of  the  public  are  invited  to 
attend  the  meeting,  up  to  the  seating 
capacity  of  the  room. 

For  further  informaiton  pertaining  to 
the  issues  to  be  discussed  at  the 
Shipping  Coordinating  Committee 
meeting,  contact  either  Captain 
Frederick  F.  Burgess.  Jr.  or  Lieutenant 
Commander  Fred  M.  Rosa.  Jr^  U.S. 
Guard  (G-LMI).  Washington,  DC.,  20593. 
telephone  (202)  267-1527. 

Dated:  April  3. 1987. 
Richaid  C  Sdsaon, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  87-8396  Filed  4-14-87;  8:45  am) 

BILLIM  CODE  4710-07-M 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  n 
Amended  by  Pub.  L  99-591, 
Information  CoHectJon  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority. 


action:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  i^oposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by  Pub, 
L.  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503;  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority, 
395-7313. 

Agency  Clearance  Officer:  Mark  R. 
Winter.  Tennessee  Valley  Authority.  100 
Lupton  Building.  Chattanooga.  TN  37401; 
(615)  751-2524. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  1987 
Residential  Energy  Conservation 
Attitude  Survey. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  1,500. 

Estimated  Total  Annual  Burden 
Hours:  750. 

Need  For  and  Use  of  Information: 
TVA  needs  qualitative  and  quantitative 
consumer  data  on  the  awareness  of. 
attitudes  towards,  and  intentions  to 
participate  in  its  residential 
conservation  programs.  TVA  will  use 
this  data  to  predict  the  penetration  of 
these  programs  which  prediction  will 
affect  TVA's  operational  plans  and 
electrical  capacity  expansion  schedule 
when  used  as  input  into  the  electrical 
load  forecast. 
John  W.  Thompson, 
Manager  of  Corporate  Services.  Senior 
Agency  Official. 

jFR  Doc.  87-8355  Filed  4-14-87;  8:45  ain{ 
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Paperwork  Reduction  Act  of  1980,  as 
Amended  by  Pub.  L  99-591, 
Information  Collection  Under  Review 
by  ttie  Office  of  Management  and 
Budget  (0MB) 

AGENCY:  Tennessee  Valley  Authority. 
action:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB). 


summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  0MB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L.  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority. 
395-7313. 

Agency  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority,  100 
Lupton  Building,  Chattanooga.  TN  37401; 
(615)  751-2524. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  Pre- 
survey  sheet  for  Radiant  Barrier 
Demonstration. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  60. 

Estimated  Total  Annual  Burden 
Hours:  6. 

Need  For  and  Use  of  Information: 
TVA  is  installing  a  radiant  barrier 
material  in  the  attics  of  60  homes  to 
determine  installation  costs  and  kwh 
savings.  These  questions  will  determine 
if  homes  meet  certain  criteria  (age,  type 
construction,  heating/cooling 
specifications,  etc.)  to  qualify  for  this 
demonstration.  Respondents  will  be 
typical  homeowners  in  the  TVA  service 
area. 

John  W.  Thompson. 
Manager  of  Corporate  Services,  Senior 
Agency  Official. 

|FR  Doc.  87-8356  Filed  4-14-«7;  8:45  am] 
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Paperwork  Reduction  Act  of  1980,  as 
Amended  by  Pub.  L  99-591, 
Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

AGENCY:  Tennessee  Valley  Authority. 
action:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  as  amended  by  Pub. 
L.  99591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting  docimientaion. 
should  be  directed  to  the  Agency 
Clearance  Officer  whose  name,  address, 
and  telephone  number  appear  below. 
Questions  or  comments  should  be 
directed  to  the  Agency  Clearance 
Officer  and  also  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503;  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority, 
395-7313. 

Agency  Clearance  Officer  Mark  R. 
Winter,  Tennessee  Valley  Authority.  100 
Lupton  Building.  Chattanooga.  TN 
37401;  (615)  751-2524. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  Group 
Camp  Users  Needs  Assessment  Survey. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  State  or  local 
governments,  non-profit  institutions. 
small  businesses  or  organizations. 

Small  Business  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  300. 

Estimated  Total  Annual  Burden 
Hours:  150. 

Need  For  and  Use  of  Information:  This 
survey  will  be  mailed  to  all  recent  users 
of  Brandon  Spring  Group  Camp  and  the 
Youth  Station  in  the  Land  Between  the 
Lakes  National  Recreation  Area.  The 
results  of  the  survey  will  assist  TVA  in 
attaining  higher  levels  of  user 
satisfaction  and  facility  utilization,  and 
to  more  effectively  allocate  resources. 
John  W.  Thompson. 

Manager  of  Corporate  Services,  Senior 
Agency  Official 

[PR  Doc.  87-8357  Filed  4-14-67;  8:45  am| 
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OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP):  Invitation  for  Public  Comment 
Concerning  the  Proposed  Conversion 
of  the  GSP  Program  to  the  Harmonized 
System  Tariff  Nomenclature 

Summary 

This  notice  follows-up  on  the  notices 
of  December  8, 1988  (51  FR  44163)  and 
March  6. 1987  (52  FR  7057)  concerning 
the  proposed  conversion  of  the  GSP 
program  to  the  Harmonized  System 
tariff  nomenclature  (HS).  The  purpose  of 
this  notice  is  to  invite  public  comments 
on  the  proposed  conversion  to  the  HS  of 
the  results  of  the  1988  Annual  Review  of 
the  GSP  program.  This  notice  also 
invites  public  comment  on  one 
individual  HS  subheading  where  an  "A" 
was  inadvertently  omitted  from  the 
"Rates  of  Duty  Special  Column"  in  the 
publication  of  October  1986  entitled 
"Conversion  of  the  Tariff  Schedules  of 
the  United  States  into  the  Nomenclature 
Structure  of  the  Harmonized  System. 
Revised,  Showing  Administrative 
Changes  Approved  by  the  Trade  Policy 
Staff  Committee"  (i.e.,  the  draft  HS  tariff 
schedule). 

The  Conversion  to  the  Harmonized 
System  Tariff  nomenclature  TSUS 
Articles  Added  to  the  List  of  GSP 
Eligible  Items 

As  was  announced  on  April  2  by 
United  States  Trade  Representative 
Ambassador  Clayton  Yeutter.  the 
President  has  designated  nine  new 
articles  to  the  list  of  GSP  eligible  items 
in  the  TSUS.  The  nine  articles  are  listed 
in  a  April  2  press  release  which  is 
available  from  the  GSP  Information 
Center  at  the  Office  of  the  United  States 
Trade  Representative.  This  notice 
invites  public  comment  on  a  proposal  to 
convert  to  the  HS  the  nine  product 
additions  to  the  list  of  GSP  eligible 
TSUS  items.  The  proposed  conversion  of 
these  items  to  the  HS  is  listed  in  Annex 
1.  As  was  indicated  in  the  December  8 
and  March  6  notice,  the  TSUS  and  HS 
are  very  different.  For  instance,  products 
in  a  GSP-eligible  TSUS  item  may  be 
classified  in  several  different  HS 
subheadings.  Not  withstanding  these 
differences,  the  overall  goal  of 
converting  the  GSP  program  is  that  the 
conversion  should  be  as  "trade  neutral" 
as  possible.  In  other  words,  within  the 
limits  of  sound  nomenclature  principles, 
products  that  are  GSP-eligible  should 
remain  GSP-eligible  and  products  that 
are  not  GSP-eligible  should  remain 
ineligible. 


BEST  COPY  AVAILABLE 


12282 


f'ederal  Register  /  Vol.  52,  No.  72  /  Wednesday,  April  15.  1987  /  Notices 


Prior  to  preparing  comments  on  the 
proposals  to  convert  the  new  GSP 
product  additions,  the  notice  of 
December  8  should  be  consulted, 
particularly  the  "Comments"  section  of 
the  notice.  In  two  cases.  HS 
nomenclature  changes  (or  "break-outs") 
are  proposed  in  an  attempt  to  maintain 
the  "neutrality"  of  the  conversion 
process  to  the  extent  possible.  These 
proposed  break-outs  are  indicated  in 
Annex  1.  Comments  concerning  the  HS 
subheading  proposals  should  be  very 
specific,  include  the  HS  subheading 
number(s)  and  related  TSUS  number(s) 
of  interest  and  focus  on  instances  of 
where  product  coverage  in  the  context 
of  the  TSUS  is  apparently  being 
increased  or  decreased  by  the  proposed 
conversion  of  these  nine  TSUS  items  to 
the  HS. 

Conversion  to  the  Harmonized  System 
Tariff  Nomenclature  Decisions  to 
Graduate  Certain  Beneficiary 
Developing  Countries  on  Certain  TSUS 
Articles 

As  indicated  in  the  April  2  press 
release  referrred  to  above,  the  President 
"graduated,"  or  removed  from  GSP 
eligibility,  certain  beneficiary 
developing  countries  on  certain  TSUS 
articles.  These  graduation  actions 
resulted  from  the  President's  decisions 
to  act  on  petition  requests  submitted  by 
interested  parties  in  the  1986  Annual 
Review  or  as  a  result  of  denying  a 
beneficiary  developing  country 
"redesignation,"  or  reinstatement  to  GSP 
eligibility  on  a  given  article.  A 
beneficiary  country  becomes  eligible  for 
redesignation  when  they  fall  below  the 
statutory  "competitive  need  limits"  in  a 
calendar  year  following  a  calendar  year 
in  which  they  exceeded  the  competitive 
need  limits  and  thus  were  excluded  from 
receiving  GSP  duty-free  treatment.  The 
competitive  need  limits  are  statutory 
limitations  on  the  amount  of  GSP  duty- 
free benefits  any  one  beneficiary 
country  can  receive  on  any  given  GSP 
eligible  product  in  a  calendar  year.  For 
example,  if  a  beneficiary  country 
exceeded  competitive  need  limits  in 

1985  on  a  product  they  would 
automatically  have  been  excluded  from 
GSP  eligibility  on  July  1, 1986.  However, 
if  at  the  conclusion  of  calendar  year 

1986  the  same  beneficiary  country  had 
fallen  below  the  competitive  need  limits 
in  the  same  product  in  which  they  were 
previously  excluded,  they  would  become 
eligible  for  redesignation  to  GSP 
eligibility  on  that  product.  The 
President's  decision  to  redesignate  or 
deny  redesignation  in  this  example 
would  become  effective  July  1, 1987  after 
announcement  of  the  decision  on  or 
about  April  1, 1987. 


Prior  to  preparing  comments  on  the 
conversion  to  the  HS  the  President's 
decisions  to  graduate  beneficiary 
countries  on  certain  products,  the 
December  8  notice  should  be  consulted. 
In  this  regard,  as  is  noted  above,  the 
TSUS  and  HS  are  very  different.  As  a 
result,  comments  concerning  the 
conversion  of  graduation  decisions 
should  be  very  specific  and  include  the 
HS  subheading  number(s),  the  TSUS 
number(s)  and  the  country  or  coimtries 
involved.  As  was  also  indicated  in  the 
December  8  notice,  in  preparing  their 
final  recommendations  to  the  President 
on  the  disposition  of  GSP-eligible 
articles  and  beneficiary  countries  in  the 
new  HS.  the  TPSC  will  take  into  account 
those  comments  received  during  the 
public  comment  period  and  advice  from 
the  U,S.  International  Trade 
Commission. 

Changes  With  Respect  to  the  TPSC 
Approved  October  1986  Publication 
Concerning  the  Conversion  of  the  TSUS 
to  the  Harmonized  System  Tariff 
Nomenclature 

The  draft  HS  tariff  schedule  listed  one 
HS  subheading,  in  addition  to  the  four 
that  were  listed  in  the  March  6  notice, 
where  an  "A"  was  inadvertently  omitted 
from  the  "Rates  of  Duty  Special 
Column."  The  "A"  in  this  document  in 
the  "Rates  of  Duty  Special  Column" 
indicates  that  an  item  is  proposed  as 
GSP  eligible.  The  HS  subheading  which 
should  have  been  listed  as  being 
proposed  for  GSP  eligibility  as  indicated 
by  aa  "A"  in  the  "Rates  of  Duty  Special 
Column"  is:  6908.10.50 

As  indicated  above,  those  parties 
preparing  comments  regarding  this  HS 
subheading  should  consult  the 
December  8  notice. 

Subnission  of  Written  Comments 

All  written  comments  submitted 
pursuant  to  this  notice  should  be 
addressed  to:  GSP  Subcommittee.  Office 
of  the  United  States  Trade 
Representative.  Room  517,  800 17th 
Street,  NW..  Washington.  DC  20506. 
Written  comments  will  be  accepted  if 
submitted  in  twenty  copies  in  &iglish.  If 
the  comments  contain  business 
confidential  information,  twenty  copies 
of  a  non-confidential  version  of  the 
coments  along  with  twelve  copies  of  the 
confldential  version  must  be  submitted. 
A  justification  as  to  why  the  information 
conteined  in  the  submission  should  be 


treated  confidentially  must  be  included 
in  the  submission.  In  addition,  the 
submission  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  submission. 
The  version  that  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  be  clearly 
marked  at  the  top  and  bottom  of  each 
and  every  page  "public  version"  or 
"non-confldential." 

Deadline  for  Receipt  of  Written 
Comments 

All  written  comments  with  respect  to 
the  matters  covered  by  ths  notice  must 
be  received  no  later  than  close  of 
business  Wednesday.  May  13, 1987.  by 
the  GSP  Subcommittee  at  the  address 
listed  above.  Rebuttal  comments 
concerning  the  matters  covered  by  this 
notice  must  be  received  no  later  than 
Wednesday,  June  3, 1987.  Comments 
should  identify  the  party  or  parties 
commenting,  provide  a  detailed 
description  of  the  product  or  products  of 
concern  (including  the  proposed  HS 
subheading  and  the  current  TSUS 
category),  the  party's  interest  in  the 
product,  and  detailed  information  on  the 
impact  of  the  change  of  particular 
concern. 

Written  comments  submitted  in 
connection  with  this  notice  wrill  be 
subject  to  public  inspection  by 
appointment  only  with  the  sta^  of  the 
GSP  Information  Center,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.8  and  15  CFR  2006.10.  The  GSP 
Information  Center  is  located  in  the 
Office  of  the  United  States  Trade 
Representative  at  the  address  listed 
above.  The  GSP  Information  Center  can 
be  contacted  at  (202)  395-6971. 
Donald  M.  Phillips, 
Chairman,  Trade  Policy  Staff  Committee. 

Annex  1 

HS  Subheadings  proposed  as  GSP 
eligible  as  a  result  of  the  President's 
decisions  annoimced  on  April  2, 1987. 
including  proposed  "Break-Outs": 

2401.10.60 
2401.20.40 
6911.10.39 
6912.00.44 
9107.00.40 
Break-Outs: 


(1) 

Fumaric  Acid: 

2917.19.15    Derived    in   whole    or   in     kg 
part  from  aromatic  hydrocarbons. 

2917.19.17    Other kg 


20%  Free  (E) 15.4«/kg 

-♦-87% 
4.2%  Fret  (A  E.  EI) 25% 


(2) 

2805.22    Strontium  and  Barium: 

2805.22.10    Strontium , 

2805.22.20    Barium 
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kg    3.7%  Free  (A,  E). 
kg    3.7%  Free  (E) 


25% 
25% 


|FR  Doc.  87-«393  Filed  4-14-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Cottection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  April  9, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement[s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

United  States  Mint 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New 

Title:  Coin  Survey 

Description:  The  United  States  Mint 
intends  to  conduct  a  one-time  random 
survey  of  the  public.  The  survey 
examines  coin  demand  forecasts 
which  form  the  basis  for  short-term 
budget  planning  and  long-term 
strategic  planning.  Among  the  factors 
included  in  the  forecast  model  are  the 


rate  of  coins  lost  annually  and  the 
stock  remaining  in  circulation. 

Respondent:  Individuals 

Estimated  Burden:  4,175  hours 

Clearance  Officer  Myles  Schulberg 
United  States  Mint  633-3rd  Street, 
NW.  Room  639  Washington,  DC  20220 

OMB  Review:  Milo  Sunderhauf  (202) 
395-6880  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building  Washington,  DC  20503 

U.S.  Customs  Service 

OMB  Number  1515-0061 

Form  Number:  CF-1304 

Type  of  Review:  Extension 

Title:  Crew's  Effects  Declaration    *^ 

Description:  Customs  Form  1304  is 
completed  by  the  master  of  the 
arriving  carrier  to  recover  and  list  the 
crew's  effects  that  are  accompanying 
them  on  the  trip  but  which  are  defined 
as  merchandise  under  U.S.  statutes 
and  therefore  must  be  manifested. 

Respondents:  Businesses 

Estimated  Burden:  20,983  hours 

OMB  Number:  1515-0002 

Form  Number:  CF-7507 

Type  of  Review:  Extension 

Title:  General  Declaration  (Outward/ 
Inward) 

Description:  The  Customs  Form  7505 
allows  the  agent  or  pilot  to  make  entry 
or  exit  of  the  aircraft  as  required  by 
statute.  The  form  is  used  to  document 
clearance  by  the  arriving  aircraft  at 
the  required  inspectional  facilities  and 
inspections  by  appropriate  regulatory 
agency  staffs. 


Respondents:  Businesses 
Estimated  Burden:  124,950  hours 
Clearance  Officer:  B.J.  Simpson  (202) 
566-7529  U.S.  Customs  Service  Room 
6426 1301  Constitution  Avenue,  NW. 
Washington,  DC  20229 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Officer  Building  Washington,  DC 
20503 

Alcohol.  Tobacco  and  Firearms 

OMB  Number:  1512-0467 

Form  Number:  ATF  F  5000.24 

Type  of  Review:  Revision 

Title:  Excise  Tax  Return 

Description:  ATF  F  5000.24  is  completed 
by  persons  who  are  liable  for  excise 
taxes  on  distilled  spirits,  beer,  wine, 
cigars,  cigaretts,  cigarett  papers  and 
tubes,  chewing  tobacco  and/or  snuff. 
The  return  is  prescribed  by  law  for  the 
collection  of  these  taxes.  AFT  uses  the 
form  to  identify  the  taxpayer,  the 
premises  and  period  covered  by  the 
tax  return,  the  taxpayer's  liability  and 
the  adjustments  affecting  the  amount 
paid. 

Respondents:  Businesses 

Estimated  Burden:  25,309  hours 

Clearance  Officer:  Robert  Masarsky 
(202)  566-7077  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Room  7011 
1200  Pennsylvania  Avenue,  NW. 
Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  87-8439  Filed  4-14-87:8:45am) 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

agency:  Farm  Credit  Administration. 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 

DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia,  on  April  17, 1987,  from  10:00 
a.m.  until  such  time  as  the  Board  may 
conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Sanders,  Jr.,  Secretary  of  the 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive.  McLean,  Virginia 
22102-5090  (703-883-4010). 


ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  The 
matters  to  be  considered  at  the  meeting 
are: 

1.  Final  Regulations: 

Pert  624 — Temporary  Regulations — 
Technical  Amendments —  Regulatory 
Accounting  Principles 

2.  n'oposed  Amendments  to  Regulations: 
Part  611— Temporary  Regulations — Capital 

Corporation  Assessment 

3.  Rahcy  Directives: 

FCA  Approval  of  the  Compensation  of 
Farm  Credit  System  Bank  Chief 
Executive  Officers 

FCA  Approval  of  Exceptions  to  PCA  Direct 
Loan  Limitation 

4.  Administrative  Matters: 

Schedule  of  Farm  Credit  Administration 
Board  Meetings 

Dated:  April  10, 1987. 
Wiliam  A.  Sanders,  )r., 
Searetary,  Farm  Credit  Administration  Board. 
(PR  Doc.  87-8518  Filed  4-13-87;  10:35  am] 
BIUJNG  CODE  STOS-OI-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  April  10,  1987 

(52  FR  11796). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10:00  a.m.,  Wednesday, 
April  15. 1987. 

CHANGES  IN  THE  MEETING:  Deletion  of 
the  following  open  item  from  agenda: 

Proposals  regarding  fees  for  examination  of 
Edge  Act  corporations,  inspections  of  bank 
holding  companies,  and  processing 
applications  for  banks  and  bank  holding 
companies.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0584) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  April  10, 1987. 
William  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  87-8512  Filed  4-13-87;  10:12  am] 

BiUJNG  CODE  eZIO-OI-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)Hshed  Presidential,  Rule,  Proposed 
Rule,  and  Notice  docunr>ents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the   Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  994 

(Docket  No.  EMO-1] 

Egg  Martceting  Order;  Establishment  of 
Programs  Relating  to  Research, 
Consumer  Education,  and  Advertising 

Correction 

In  proposed  rule  document  87-7566 
beginning  on  page  10984  in  the  issue  of 
Monday,  April  6, 1987,  make  the 
following  corrections: 

1.  On  page  10986,  in  the  first  column, 
in  the  last  paragraph,  in  the  second  line, 
"of  should  read  "to". 

2.  On  page  10988,  in  the  third  column, 
in  the  third  line,  "assessment"  should 
read  "assessments". 

3.  On  page  10991,  in  the  second 
column,  in  the  last  paragraph,  in  the 
third  line,  "  'handling'  "  should  read  " 
'handle' ". 

4.  On  page  10994.  in  the  second 
column,  in  the  second  paragraph,  in  the 
fifth  line,  "at  least  5  years,"  should  read 
"at  least  every  5  years.". 

5.  On  page  10997,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  15th  line,  "that  a  matter"  should 
read  "that  as  a  matter". 

6.  On  page  10998.  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  third  line  from  the  bottom, 
"procedure"  should  read  "procedures". 

PART  994— [CORRECTED] 

7.  On  page  11001.  in  the  third  column, 
in  the  table  of  contents,  "994.85 
Counterparts."  should  read  "*994.85 
Counterparts.",  "994.86  Additional 
parties."  should  read  *994.86  Additional 
parties.",  and  "994.87  Order  with 
marketing  agreement."  should  read 
"*994.87  Order  with  marketing 
agreement.". 


§994.85    [Corrected] 

8.  On  page  11007,  in  the  second 
column,  in  the  first  line,  the  section 
heading  for  §  994.85  should  read 
"*§  994.85  Counterparts." 

S  994.86    [Corrected] 

9.  On  the  same  page,  in  the  same 
column,  in  the  ninth  line,  the  section 
heading  for  §  994.86  should  read 
"*§  994.86  Additional  parties." 

S  994.87    [Corrected] 

10.  On  the  same  page,  in  the  third 
column,  in  the  first  line,  the  section 
heading  for  §  994.87  should  read 
"*§  994.87  Order  with  marketing 
agreement.";  and  in  the  text  of  S  994.87, 
in  the  seventh  line,  "spend"  should  read 
"spent". 

nUJNG  CODE  1505^)1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPTS-50558;  FRL-3174-4] 

Ethanol,  2-Amlno-,  Compound  With  N- 
Hydroxy-N-Nltrosobenzenamine  (1:1); 
Proposed  Determination  of  Significant 
New  Uses 

Correction 

In  proposed  rule  document  87-6459 
beginning  on  page  9508  in  the  issue  of 
Wednesday,  March  25, 1987,  make  the 
following  correction: 

On  page  9511,  in  the  third  column, 
under  XII.  Rulemaking  Record,  in  the 
first  paragraph,  in  the  third  line,  "OTS" 
should  read  "OPTS". 

MLUNG  CODE  150S41-D 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-20,  RM-5544] 

Radio  Broadcasting  Services; 
Caldwell,  TX 

Correction 

In  proposed  rule  document  87-4139 
appearing  on  page  6026  in  the  issue  of 
Friday,  February  27, 1987,  make  the 
following  correction: 


On  page  6026,  in  the  first  column,  the 
Docket  Number  should  read  as  set  forth 
above. 


BILLING  CODE  150M>1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CA-940-07-4520-12,  Group  920] 
Ptat  of  Survey 

Correction 

In  notice  document  87-6412  beginning 
on  page  9548  in  the  issue  of  Wednesday, 
March  25, 1987,  make  the  following 
corrections: 

1.  On  page  9548,  in  the  third  column, 
the  "Group  Number"  should  read  as  set 
forth  above. 

2.  On  the  same  page,  in  the  same 
column,  under  Humboldt  Meridian, 
Trinity  County,  the  first  line  should  read: 
"T.  6  N.,  R.  6  E.". 

BILUNG  CODE  IBOS-OIO 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Placement  of  Nabilone  Into  Schedule  II 

Correction 

In  rule  document  87-7533  beginning  on 
page  11042  in  the  issue  of  Tuesday,  April 
7, 1987,  make  the  following  corrections: 

1.  On  page  11042,  in  the  second 
column,  under  the  supplementary 
INFORMATION,  in  the  fourth  line  from  the 
bottom,  after  "Statement"  add  "of. 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  paragraph,  in  the 
fourth  line,  "Scheduling"  should  read 
"Schedule". 

§1308.12    [Corrected] 

3.  On  page  11043,  in  the  third  column, 
in  i  1308.12(f)(2),  in  the  first  line, 
"Nabiline"  should  read  "Nabilone". 

4.  On  the  same  page,  in  the  same 
column,  in  §  1308.12(f)(2].  in  the  second 
line,  "[  +  )-trans-"  should  read 
"{±)trans-". 

BILUNG  CODE  ISOS^OM) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-252] 

Finding  of  No  Significant 
Environmental  Impact  Regarding 
Proposed  Amendment  to  Facility 
Operating  License  No.  R-102;  the 
University  of  New  Mexico 

Correction 

In  notice  document  87-7428  appearing 
on  page  10834  in  the  issue  of  Friday, 
April  3, 1987,  make  the  following 
correction: 

On  page  10834,  in  the  second  column, 
in  the  first  line,  "1986"  should  read 
"1966". 

BIUING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  71  and  75 

[Airspace  Docket  No.  86-AWP-t8] 

Proposed  Alteration  of  VOR  Federal 
Airway  and  Jet  Routes;  Nevada 

Correction 

In  proposed  rule  document  87-5996 
beginning  on  page  8920  in  the  issue  of 
Friday,  March  20, 1987,  make  the 
following  correction: 

On  page  8920,  in  the  third  column, 
under  The  Proposals,  in  the  first 
paragraph,  in  the  ninth  line, 
"40°07'35"N.,  long."  should  read 
"40°07'30"N.,  long.". 

BILUNG  CODE  1505-01-0 
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DEPARTMENT  0^  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-204] 

Occupational  Safety  and  Health 
Standards;  Excavations 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  With  this  notice,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  proposes  to 
revise  a  portion  of  the  construction 
industry  safety  standards  addressing 
excavations.  The  proposed  revisions  are 
intended  to  correct  problems  related  to 
the  use  of  existing  standards. 

The  existing  standards  regulate  the 
use  of  support  systems,  sloping  and 
benching  systems  and  other  systems  of 
protection  as  means  of  protection 
against  excavation  cave-ins.  In  addition, 
the  standards  regulate  the  means  of 
access  to  and  egress  from  excavations, 
and  employee  exposure  to  vehicular 
traffic,  falling  loads,  hazardous 
atmospheres,  water  accumulation,  and 
unstable  structures  in  and  adjacent  to 
excavations. 

The  proposed  revisions  would  use 
performance  criteria  where  possible, 
rather  than  specification  requirements. 
The  proposed  revisions  would  also 
consolidate  and  simplify  many  of  the 
existing  provisions;  add  and  clarify 
definitions;  reformat  the  standard  to 
eliminate  duplicate  provisions  and 
ambiguous  language;  provide  a 
consistent  method  of  soil  classification; 
and  give  employers  added  flexibility  in 
providing  protection  for  employees. 

This  is  another  step  in  OSHA's  plan  to 
review  its  safety  standards  and  to  revise 
them  as  necessary  to  provide  safer 
working  conditions  without  unduly 
burdensome  requirements.  This 
proposal  is  being  issued  after 
appropriate  consultation  with  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH). 

OATHS:  Comments  on  this  proposed 
rulemaking  must  be  postmarked  by  June 
15, 1987.  Hearing  requests  must  be 
postmarked  by  June  15, 1987. 
ADDRESS:  Comments  and  requests  for 
hearings  are  to  be  sent  to  the  Docket 
Officer.  Docket  No.  S-204,  U.S. 
Department  of  Labor,  Room  N-3670,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Director,  Office  of 


Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3637,  200  Constitution 
Avenue,  NW.,  Washington,  DC  202ia 
(202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  History 

Congress  amended  the  Contract  WoA 
Hours  Standards  Act  (CWHSA)  (40 
U.S.C.  327  et  seq.)  in  1969  by  adding  a 
new  section  107  (40  U.S.C.  333)  to 
provide  employees  in  the  construction 
industry  with  a  safer  work  enviroxunent 
and  to  reduce  the  frequency  and 
severity  of  construction  accidents  and 
injuries.  The  amendment,  commonly 
known  as  the  Construction  Safety  Act 
(CSAJ  (Pub.  L.  91-54;  August  9, 1969). 
signiffcantly  strengthened  employee 
protection  by  providing  for  occupational 
safety  and  health  standards  for 
employees  of  the  building  trades  and 
construction  industry  in  Federal  and 
FedeUally-financed  or  Federally-assisted 
construction  projects. 

Accordingly,  the  Secretary  of  Labm 
issued  Safety  and  Health  Regulations 
for  Construction  in  29  CFR  Part  1518  (36 
FR  7340,  April  17, 1971)  pursuant  to 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act. 

The  Occupational  Safety  and  Health 
Act  (the  Act)  (84  Stat.  1580;  29  U.S.C.  650 
et  seq.)  was  enacted  by  Congress  in  1970 
and  authorized  the  Secretary  of  Labor  to 
adopt  established  Federal  Standards 
issued  tinder  other  statutes,  including 
the  Construction  Safety  Act,  as 
occupational  safety  and  health 
standards.  Accordingly,  the  Secretary  of 
Labor  adopted  the  Construction 
Standards  in  29  CFR  Part  1518  as 
established  Federal  Standards  in 
accordance  with  section  6(a)  of  the  Act 
(38  FR  10466,  May  29, 1971).  Part  1518 
was  redesignated  as  Part  1926  later  in 
1971  (36  FR  25232,  December  30. 1971). 
The  standards  in  Subpart  P  of  Part  1926. 
titled  §  1926.650— General  Protection 
Requirements;  §  1926.651— Specific 
Excavation  Requirements;  §  1928.652 — 
Specific  Trenching  Requirements;  and 
§  1926.653 — Definitions  Applicable  to 
this  Subpart,  were  adopted  as  OSHA 
standards  as  part  of  this  process. 

The  need  for  review  and  revision  of 
§  1928.650  through  §  1926.653  has  been 
recognized  by  OSHA  since  the  earliest 
days  of  the  Agency's  existence. 
Consequently,  after  a  Notice  of 
Proposed  Rulemaking  (36  FR  19063, 
September  28, 1971)  and  after  a  review 
by  the  Advisory  Committee  on 
Construction  Safety  and  Health 
(AGCSH),  several  amendments  of  a 


technical  nature  were  made  to  Subpart  P 
(37  FR  3512,  February  17, 1972). 
Subsequent  to  the  adoption  of  those 
amendments,  OSHA  found  it  necessary 
to  further  amend  the  standard.  After  a 
Notice  of  Proposed  Rulemaking  (37  FR 
15317,  July  29, 1972)  §  1926.652  was 
amended  to  require  ladders  as  a  means 
of  access  and  egress  in  trenches  greater 
than  four  feet  (1.2  m)  in  depth— instead 
of  three  feet  (.9  m)  in  depth  (37  FR  24345. 
November  16. 1972). 

In  1976,  OSHA,  in  response  to 
continued  complaints  concerning  the 
adequacy  of  the  standards  in  Subpart  P, 
engaged  the  National  Bureau  of 
Standards  (NBS)  to  study  the 
compatibility  of  the  technical  provisions 
in  the  regulations  with  actual 
construction  practice.  In  addition.  NBS 
was  to  examine  the  state  of  the 
knowledge  in  geotechnical  and 
structural  engineering;  to  review  the 
field  experience  accumulated  since  the 
promulgation  of  the  standards;  and  to 
recommend  potential  modifications  that 
could  improve  the  effectiveness  of  the 
standards. 

Findings  and  preliminary 
recommendations  of  the  NBS  studies 
were  presented  and  discussed  at  a 
Federally-sponsored  workshop  in 
September  1978.  Six  reports  were  then 
completed  as  a  result  of  the  NBS  work, 
and  these  were  published  in  1979  and 
1980.  Copies  of  fiiese  reports  are  part  of 
the  public  record  (Exs.  1  through  6). 
As  a  result  of  the  development  of 
these  recommended  changes,  private 
industry  proposed  and  sponsored  a 
series  of  five  workshops  (herein  after 
referred  to  as  the  "workshops"  or  the 
"industry-sponsored  workshops")  in  the 
spring  and  summer  of  1981  to  discuss 
and  comment  on  ways  to  implement  the 
NBS  recommendations.  An  unpublished 
text  was  used  at  these  workshops  (Ex. 
7).  Final  recommendations  for  technical 
changes  to  the  standards  incorporating 
the  comments  from  the  industry- 
sponsored  workshops  were  prepared  by 
NBS  in  May  1983  (Ex.  26). 

Excavation-related  accidents  resulting 
in  injuries  and  fatalities  have  continued 
to  occur  at  construction  sites  despite  the 
development  and  promulgation  of  the 
OSHA  Construction  Standards  in  1971 
and  1972,  However,  based  upon 
examination  of  available  data,  this  trend 
appears  to  be,  at  least  in  part,  the  result 
of  non-compliance  with  existing  OSHA 
standards,  rather  than  a  failure  of  the 
standards  to  address  the  hazards 
involved  in  excavation  work.  Based  on  a 
careful  review  of  compliance  problems 
and  pi^Uc  comments  received  since 
1972.  OSHA  believes  that  the  present 
standard  needs  updating.  The  proposed 
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standard  is  intended  to  eliminate  certain 
ambiguities,  redundancies,  and 
unnecessary  provisions,  and  would 
change  certain  specific  requirements 
into  general  requirements.  In  addition, 
the  proposed  standard  addresses 
specific  problem  areas  and  provides 
requirements  which  are  more  feasible 
and  practical  than  the  existing 
requirements.  The  proposal  is  written  in 
performance-oriented  language  where 
possible. 

A  draft  of  the  proposed  changes  to  the 
standard  was  reviewed  by  ACCSH  in 
October  1982.  Transcripts  of  this 
meeting  are  part  of  the  public  record 
(Ex.  8).  The  Committee's  comments  and 
recommendations,  and  those  of  other 
interested  parties,  have  been  carefully 
analyzed  as  part  of  the  present  proposed 
rulemaking.  Many  of  the  changes  in  the 
standard  being  proposed  reflect  the 
recommendations  and  suggestions  of 
these  participants.  Relevant  ACCSH 
comments  are  discussed  below  in 
Section  HI — "Summary  and  Explanation 
of  the  Proposed  Standard."  Committee 
discussions  that  were  inconclusive  have 
been  considered,  but  are  not  discussed 
in  this  preamble.  Several  suggestions  for 
changes  to  the  draft  standard  were 
made  by  members  of  the  ACCSH. 
OSHA  seeks  more  discussion  on  these 
suggestions  and  is,  therefore,  raising  the 
individual  points  as  issues  in  this 
preamble. 

B.  Problems  With  the  Existing 
Standards  and  Proposed  Solutions 

OSHA's  efforts  to  revise  its 
excavation  and  trenching  standards 
were  initiated  primarily  because  the 
Agency  has  experienced  difficulty  in 
enforcing  the  existing  standards.  Several 
of  these  problems  are  discussed  in  detail 
below. 

"Specific  Excavation/Specific  Trenching 
Requirements" 

The  first  major  problem  with  the 
existing  standards  is  that  because 
9  1926.651  and  §  1926.652  are  two 
separate  sections,  one  entitled  "Specific 
Excavation  Requirements"  and  the  other 
"Specific  Trenching  Requirements,"  the 
standards  are  not  clear  as  to  which  of 
these  requirements  must  be  followed  in 
trenches.  It  was  intended  that  many  of 
the  excavation  standards  would  also 
apply  to  trenches  since  a  trench  is  a 
type  of  excavation. 

The  Occupational  Safety  and  Health 
Review  Commission  (OSHRC)  and  one 
United  States  Court  of  Appeals,  have 
sanctioned  the  application  of  the 
excavation  standards  in  §  1926.651  to 
trenches  [Dobaon  Brothers  Construction 
Company.  3  BNA  OSHC  2035  (R.C. 
1976);  and  D.  Federico  Company,  Inc.,  v. 


OSHRC  and  Usery.  558  F.  2d  614  {1st  Cir 
1977)  5  BNA  OSHC  1528,  respectively). 
However,  another  Court  of  Appeals  has 
held  to  the  contrary  that  excavation 
standards  cannot  be  applied  to  trenches 
[Lloyd  C.  Lockrem,  Inc.  v.  OSHRC.  609 
F.  2d  940  (9th  Cir.  1979)  8  BNA  OSHC 
1316). 

This  proposal  resolves  the  uncertainty 
left  by  these  decisions  and  the  language 
ambiguity  of  the  existing  standards  by 
setting  forth  one  set  of  requirements 
which  are  applicable  to  all  excavations, 
including  trenches.  Where  there  are 
requirements  intended  to  be  applicable 
only  to  trenches — such  as  the 
requirement  that  ladders  or  equivalent 
means  of  egress  be  provided  every  25 
feet  horizontally — the  proposed 
standard  makes  it  clear  that  the 
requirement  applies  only  to  those 
excavations  which  eu^  also  trenches 
(see  proposed  §  1926.651(c)(2)). 

Excavations  (Non-Trench) 

A  second  major  problem  with  the 
existing  standards  involves  the 
requirements  for  protecting  employees 
in  nontrench  excavations  from  the 
hazards  of  a  cave-in.  Existing 
§  1926.651(c)  currently  requires:  "The 
walls  and  faces  of  all  excavations  in 
which  employees  are  exposed  to  danger 
from  moving  ground  shall  be  guarded  by 
a  shoring  system,  sloping  of  the  ground, 
or  some  other  equivalent  means."  The 
term  "danger  from  moving  ground"  is 
not  defined  in  the  standard  and,  thus, 
the  standard  does  not  specify  when  an 
employer  must  take  any  precautions  to 
protect  employees  from  a  cave-in. 
Furthermore,  the  standard  does  not 
specify  what  degree  of  precaution  an 
employer  must  take  even  when 
employees  are  exposed  to  a  "danger 
from  moving  ground."  Requirements  in 
this  regard  are,  however,  contained  in 
§  1926.651  (e).  (f).  (g).  and  (h). 

This  issue  was  resolved  somewhat 
when  the  OSHRC,  in  agreement  with  the 
Secretary  of  Labor,  interpreted  the 
standard  to  require  shoring  or  sloping  in 
accordance  with  Table  P-1  of  Subpart  P, 
whenever  employees  are  exposed  to 
unstable  soil  in  excavation  sides  (M.J. 
Lee  Construction  Company,  7  BNA 
OSHC  1140  (R.C.  1979);  Terra  Motus 
Company.  Inc.,  5  BNA  OSHC  1896  (R.C. 
1977);  D.  Federico  Company,  Inc..  3  BNA 
OSHC  1970  (R.C.  1976)  affirmed  on  the 
grounds,  558  F.  2d  614  (1st  Cir  1977)  5 
BNA  OSHC  1528).  However,  the 
problem  was  revived  by  two  OSHRC 
decisions  which  are  inconsistent  with 
the  cases  mentioned  above.  In  the  first 
case.  Seaward  Construction  Company, 
Inc.,  5  BNA  OSHC  1422  (R.C.  1977).  the 
OSHRC  interpreted  §  1926.651(c)  to 
require  sloping  and  shoring  only  if 


OSHA  establishes  that  the  ground  lo 
which  employees  are  exposed  is 
actually  moving.  In  the  second  case, 
Pipe-Rite  Utilities  Ltd..  Inc..  10  BNA 
OSHC  1289  (R.C.  1982),  the  OSHRC 
relying  on  Seaward,  vacated  a  citation 
and  did  not  address  the  other  cases 
interpreting  paragraph  1926.651(c). 

These  decisions  reestablished  the 
uncertainty  as  to  when  and  to  what 
degree  an  employer  must  slope,  shore  or 
otherwise  protect  employees  in  a  non- 
trench  excavation.  OSHA  has  long 
maintained  that  employees  exposed  to 
potential  cave-ins  must  be  protected  by 
shoring  or  sloping  long  before  the 
excavation  face  is  in  imminent  danger  of 
collapsing. 

Another  problem  with  the  standards 
for  non-trench  excavations  is  that  the 
required  degree  of  protection  is  not 
always  easily  determined.  With  regard 
to  sloping,  the  existing  §  1926.651(g) 
provides  that  "All  slopes  shall  be 
excavated  to  at  least  the  angle  of  repose 
except  for  areas  where  solid  rock  allows 
for  line  drilling  or  presplitting."  To  find 
the  angle  of  repose  an  employer  must 
consult  Table  P-1  which  appears  at  the 
end  of  1 1926.652.  "Specific  Trenching 
Requirements."  Table  P-1  is  titled 
"Approximate  Angle  of  Repose  for 
Sloping  of  Sides  of  Excavations."  The 
difficulty  with  Table  P-1  is  that  it 
describes  the  approximate  angle  of 
repose  for  various  soil  types  in  terms 
that  are  not  the  same  as  terms 
commonly  used  in  the  industry  to 
classify  soils.  In  addition,  the  terms  are 
not  defined  in  the  standard.  Thus,  it  is 
sometimes  very  difficult  to  derive  the 
appropriate  degree  of  sloping  from  this 
Table. 

OSHA  recognizes  a  problem  with  the 
term  "angle  of  repose."  The  term  is  used 
in  the  standard  in  a  manner  which  is 
inconsistent  with  its  meaning  in  the  civil 
engineering  profession.  In  the  American 
Society  for  Testing  and  Materials 
(ASTM)  Standard  D653-67,  "Standard 
Definitions  of  Terms  and  Symbols 
Relating  to  Soil  and  Rock  Mechanics," 
the  term  "angle  of  repose"  is  defined  as 
follows:  "The  angle  between  the 
horizontal  and  maximum  slope  that  a 
soil  assumes  through  natural  processes. 
For  dry  granular  soils  the  effect  of  height 
is  negligible:  for  cohesive  soils  the  effect 
of  height  is  so  great  that  the  angle  of 
repose  is  meaningless."  Thus,  to  talk  in 
terms  of  a  single  "angle  of  repose"  is 
technically  inaccurate.  The  "angle  of 
repose"  for  cohesive  soil  depends  on  the 
depth  of  the  excavation,  whereas  the 
"angle  of  repose"  for  granular  soil 
depends  largely  on  densification  and 
changes  in  environmental  conditions  of 
exposure,  such  as  the  drying  process. 


12290 


Federal  Register  /  Vol.  52.  No.  72  /  Wednesday.  April  15.  1987  /  Proposed  Rules 


The  proposal  nas  sougnt  to  rectify 
these  problems  by  setting  forth 
requirements  for  the  sloping  of 
excavations  that  are  clear  and 
consistent  with  the  terms  used  both  in 
the  civil  engineering  profession  and  in 
the  construction  industry.  This  is 
accomplished  in  proposed  §  1926.652(b) 
which  provides  three  options  for  sloping. 
These  three  options  are:  (1)  Sloping  to  a 
specified  angle  from  the  horizontal  in 
accordance  with  the  most  conservative 
assumptions  as  to  soil  conditions;  (2) 
sloping  in  accordance  with  appendices 
A  and  B  to  Subpart  P  which  allow 
steeper  slopes  after  the  employer  has 
determined  that  the  excavation  is 
located  in  a  soil  which  is  suitable  for  a 
steeper  slope;  or  (3)  sloping  in 
accordance  with  the  directions  of  a 
qualified  person  or  a  qualified  engineer. 

In  the  proposal,  OSHA  permits  a 
"qualified  person"  or  a  "qualified 
engineer"  to  design  protective  systems 
and  structural  ramp,  to  prepare 
tabulated  data,  and  to  determine  if 
excavations  below  the  footing  of  a 
foundation  or  retaining  wall  can  be 
accomplished  safely.  The  existing 
standard  permits  supporting  systems  to 
be  designed  by  a  "qualified  person" 
(§  1926.651  (f)  and  (k)).  Additionally, 
existing  §  1928.651  (xj  permits  the 
"qualified  person"  to  design  ramps. 
Requirements  for  sloping  (§  1926.651(e) 
and  §  1926.e52(b))  and  for  excavations 
below  footings  or  adjacent  to  structures 
(§  1926.651  (n),  (o))  imply  that  these  are 
the  responsibility  of  the  "qualified 
person."  Input  received  during  the 
preparation  of  this  proposal  seems  to 
indicate  a  "qualified  person"  as  defined 
in  §  1926.32(1]  of  the  existing 
construction  safety  standards  may  have 
significant  expertise  in  many  phases  of 
excavation  work,  but  may  well  be 
unable  to  demonstrate  any  expertise 
specifically  relating  to  the  design  of 
cave-in  protective  systems. 

Modifying  the  standard  to  permit  only 
a  "qualified  engineer"  to  undertake 
design  responsibilities  is  one  suggested 
remedy  which  the  Agency  is 
considering.  However,  considering  the 
potentially  adverse  impact  on  small 
firms  which  do  not  normally  employ 
engineers,  OSHA  is  proposing  to  allow 
either  a  "qualified  person"  or  a 
"qualified  engineer"  to  perform  design 
responsibilities  provided  that  the  design 
is  in  accordance  with  accepted 
engineering  practice.  The  Agency  is 
concerned  about  the  qualifications 
necessary  to  design  protective  systems, 
and  solicits  public  input  on  this  issue. 


Need  for  Clarification  of  Trench 
Reqairements 

OSHA  has  learned  from  its 
enforcement  experience  with  S  1926.652 
"Specific  Trenching  Requirements"  that 
much  can  be  done  to  clarify  the  meaning 
and  intent  of  these  standards.  The  key 
provisions  of  the  current  specific 
trenching  standards  are  §  ig26.652(b) 
(for  trenches  in  soft  or  unstable  soil)  and 
S  1926.652(c)  (for  trenches  in  hard  or 
compact  soil). 

The  main  difficulty  with 
S§  1926.652(b)  and  192e.652(c)  is  that  the 
terms  "soft  or  unstable"  and  "hard  or 
compact"  do  not,  in  some  instances, 
provide  sufficient  guidance  to  employers 
as  to  the  requirements  applicable  to  a 
trench.  The  OSHRC  has  held  that  any 
trench  requiring  a  slope  less  steep  than 
63  degrees  from  the  horizontal  under 
Table  P-1  must  be  considered  to  be  in 
soft  or  unstable  soil  within  the  meaning 
of  S  1926.852(b). 

Since  S  1926.652(c)  requires  a  slope  of  not 
steeper  than  V^  to  1  for  hard  or  compact  soil, 
it  is  evident  that  these  materials  hsted  in 
Table  P-1  as  having  a  less  steep  angle  of 
repose  must  be  considered  soft  or  unstable, 
and  are  therefore  regulated  by  S  1928.652(o). 
(Connecticut  Natural  Gas  Corporation,  6 
BNA  OSHC  1796.  (R.C.  1978)). 

Although  the  OSHRC  ruling 
harmonizes  the  existing  regulations,  it  is 
preferable  for  employers  to  know  which 
requirements  they  are  subject  to  before 
determining  the  extent  to  which  they 
must  slope,  rather  than  determining  the 
slope  first  and  then  determining  the 
regiulation  with  which  they  must  comply. 
In  some  instances,  this  is  not  a  dif^cult 
problem  under  the  current  standard.  For 
example,  for  many  granular  soils,  an 
employer  is  not  going  to  have  a  problem 
determining  that  a  slope  of  ^  to  1 
(approximately  63  degrees  from  the 
horizontal]  is  inadequate,  and  that 
S  1926.652(b]  applies  to  the  trenches 
excavated  in  such  soil.  Indeed,  the 
OSHRC  has  ruled  that  there  is  a 
rebuttable  presumption  that 
predominately  sandy  soils,  \mless 
cemented,  are  soft  or  unstable  within 
the  meaning  of  1926.652(b).  [Duane 
Meyer  d/b/a  D.T.  Construction 
Company,  7  BNA  OSHC  1560  ((R.C 
1979)).  However,  there  are  situations 
under  the  existing  standard  in  which  it 
is  not  easily  determined  which  sloping 
angle  applies.  For  example.  If  a  trench  is 
excavated  in  previously  disturbed 
cohesive  soil,  the  existing  standard 
gives  litUe  guidance  as  to  which 
standard  applies  or  what  constitutes  an 
adequate  slope  under  Table  P-1.  And, 
since  the  sloping  requirements  of 
S  1926.652  are  contained  in  Table  P-1, 
the  shortcomings  of  that  Table 


(previously  discussed  above  under  non- 
trench  excavations)  are  also  a  probleni 
with  the  existing  standards  regulating 
trenches.  In  addition  to  the  technical 
misuse  of  the  term  "angle  of  repose,"  the 
Table  classifies  soils  in  a  manner  that  is 
difficult  to  relate  to  the  soil  descriptions 
used  in  9  1926.652  (b)  and  (c),  and  the 
terms  used  are  not  the  same  as  terms 
generally  used  in  the  construction 
industry. 

The  proposed  standard  rectifies  these 
problems  in  two  ways.  First,  it  provides 
employers  with  a  soil  classification 
scheme  In  appendix  A  which  describes 
the  variables  an  employer  can 
encounter;  and  secondly,  it  sets  forth 
sloping  and  shoring  requirements  in 
accordance  with  the  types  of  soil,  as 
determined  with  respect  to  the  soil 
classification  system.  As  discussed 
above,  the  employer  also  has  the  option 
of  sloping  in  accordance  with  the 
directions  of  a  qualified  person  or  a 
qualified  engineer,  or  simply  sloping 
under  the  conservative  assumptions.  In 
OSHA's  opinion,  the  soil  classification 
system  in  appendix  A  will  make  it  much 
easier  for  employers  to  determine 
whether  their  slopes  comply  with 
OSHA's  requirements. 

Section  1926.652(c]  has  caused 
compliance  problems  in  one  other 
important  respect.  The  standard 
requires  sloping  of  at  least  ^  to  1 
(horizontal  to  vertical)  but  requires  only 
that  sloping  begin  five  feet  (1.52  m)  from 
the  bottom  of  the  trench.  This  standard 
has  been  interpreted  as  permitting  a 
trench  dug  in  hard  or  compact  soil  to  be 
vertical  for  the  first  five  feet  (1.52  m) 
from  the  bottom,  and  sloped  not  more 
than  63  degrees  from  the  horizontal 
beginning  at  the  five  foot  (1.52  m)  level 
(Horowitz  Brothers,  Inc.,  3  BNA  OSHC 
1131  ((R.C.  1975)). 

OSHA  believes  that  this 
interpretation  is  inadequate  because  it  is 
dangerous  to  allow  employees  to  work 
in  a  trench  excavated  in  soils  in  which 
the  sides  are  vertical  for  the  bottom  five 
foot  (1.52  m)  portion  and  then  sloped 
starting  at  the  five  foot  level.  This  is 
partic^arly  true  in  a  relatively  deep 
trench  in  which  the  weight  of  cohesive 
soils  adversely  affects  the  stability  of 
the  trench  side.  OSHA  has  always 
Interpreted  and  enforced  this  provision 
to  require  shoring  or  a  trench  shield  in 
the  unsloped,  vertical  sided  portion  of 
the  trench. 

To  address  this  problem,  this 
proposed  standard  clarifies  that 
trenches  and  excavations  be  sloped  or 
benched  from  the  bottom,  instead  of 
from  the  five  foot  (1.52  m)  level,  unless  a 
qualified  person  or  qualified  engineer 
designs  an  alternate  configuration  in 
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accordance  with  accepted  engineering 
practices.  Acceptable  configurations  for 
sloped  excavations  are  illustrated  in 
Figure  B-1  of  appendix  B. 

OSHA  believes  that  sound 
engineering  principles  dictate  that  the 
five  foot  deep  vertical-sided  portion 
should  be  shored.  The  National  Bureau 
of  Standards  (Ex.  3)  depicts  a  similar 
situation  in  figure  A-2,  but  recommends 
a  three  foot  maximum  vertical-sided 
portion  and  a  slope  of  not  more  than  1 
H:  1  V  (45°).  Additionally,  figure  A-7 
depicts  another  similar  situation  where 
the  depth  of  the  vertical-sided  portion  is 
approximately  four  feet  deep,  shored, 
and  the  slope  is  1  H:  1  V  (45°).  OSHA 
solicits  comment  on  the 
appropriateness,  and  costs  and  benefits 
of  the  above  discussed  configurations 
with  special  emphasis  on  the  OSHA 
interpretation. 

Existing  §  1926.652(g)(1)  provides  that 
shoring  be  installed  in  accordance  with 
Table  P-2,  'Trench  Shoring-Minimum 
Requirements."  This  has  been  changed 
in  the  proposal  to  afford  employers 
greater  flexibility  in  designing  shoring 
systems.  In  the  proposal,  employers  can 
choose  between  several  optional 
approaches  for  designing  shoring.  They 
can:  (1)  Conform  to  the  specific 
requirements  contained  in  Appendices 
A  and  C;  (2)  rely  on  other  tabulated  data 
prepared  by  a  qualified  person  or  a 
qualified  engineer,  including 
manufacturer's  tabulated  data  or  state 
regulations  promulgated  under  an 
approved  State  plan  and  determined  by 
OSHA  to  be  "as  effective  as  Federal 
regulations;"  or  (3)  use  a  support  system 
designed  by  a  qualified  person  or  a 
qualified  engineer. 

The  proposal  would  assure  that 
shoring  that  departs  from  the  specific 
requirements  of  the  appendices  is 
designed  by  a  person  qualified  to  make 
the  judgment  that  the  shoring  is 
adequate  based  on  accepted  engineering 
practices. 

Trench  Boxes  and  Shields 

The  requirements  for  trench  boxes 
and  shields  are  currently  contained  in 
S  1926.652(k).  The  requirements  are  not 
totally  clear  as  to  their  intent  with 
regard  to  the  design  of  shields.  For 
example,  the  standard  requires  that  such 
devices  "shall  be  dengned.  constructed, 
and  maintained  in  a  maimer  which  will 
provide  protection  equal  to  or  greater 
than  the  sheeting  or  shoring  required  for 
the  trench."  In  addition,  the  standard 
defines  a  trench  shield  as  "A  shoring 
system  (emphasis  added)  composed  of 
steelpleteaand  bracii^. . .  which 
support  the  walls  of  a  trench. .  .  ." 
Shieldfr  may  be  conatiucted'out  of  steel,, 
but  need  not*  be;  and  they  may  provide 


support  to  the  side  of  a  trench.  However, 
shields  are  more  often  used  in  a  manner 
where  they  do  not  support  the  side  but 
rather  act  as  a  barrier  in  the  event  a 
cave-in  occurs.  Because  of  the  restrictive 
nature  of  the  existing  definition,  and 
since  the  design  of  sheeting  and  shoring 
is  tied  to  the  requirements  for  timber 
shoring  and  sheeting  set  forth  in  Table 
P-2  'Trench  Shoring — Minimum 
Requirements, "  some  observers  have 
perceived  a  lack  of  flexibility  on  the  part 
of  OSHA  regarding  the  design  of  trench 
shields. 

Another  problem  with  the  existing 
requirements  for  trench  shields  is  the 
lack  of  coverage  addressing  hazardous 
situations  that  arise  out  of  the  use  of 
shields.  Shields  are  used  somewhat 
diiferenUy  than  shoring,  and  so 
situations  arise  when  using  shields  that 
do  not  arise  when  using  shoring.  For 
example,  shields  are  moved  into 
position  by  sliding  them  along  the  trench 
bottom  or  by  lowering  them  into 
position.  Employees  who  are  within  the 
confines  of  a  shield  during  its 
repositioning  are  subject  to  being 
injured  if  the  shield  suddenly  shifts  in  an 
unintended  way — a  hazard  not  generally 
arising  out  of  the  use  of  timber  shoring. 

The  requirements  for  trench  boxes 
and  shields  in  current  S  1926.652(k) 
would  be  changed  to  allow  employers 
more  fiexibility  in  the  design  of  trench 
shields.  The  proposal  would  also  clarify 
the  way  in  which  an  employer  must 
assure  that  shields  provide  equivalent 
protection  to  sloping  or  shoring  required 
by  the  standard.  It  would  allow  an 
employer  to  use  a  trench  box  or  shiel^ 
designed  under  the  direction  of  a 
qualified  person  or  a  qualified  engineer, 
or  from  tabulated  data  prepared  by  a 
qualified  person  or  a  qualified  engineer. 
Qualified  individuals  involved  in  the 
design  of  shield  systems  will  use 
accepted  engineering  practices  and  their 
expertise  and  capabilities  to  assiue  that 
the  systems  can  resist  the  loads  imposed 
on  shields. 

For  manufactured  rather  than  job- 
made  trench  boxes  or  shields,  the 
proposal  would  require  that  employers 
comply  with  all  manufacturer's 
instructions  which  might  affect  the 
safety  of  employees.  Because  of  the 
manu&cturs^s  concerns  with  product 
liability,  these  instmctianal  materials 
are  intended  to  estabUsb  a  method  or 
methods  which  the  manufacturer  has 
determined  will  provide  for  safe 
installation.and  uae  of  a  product.  The 
user  is  thereby  on  notice  ofthe 
precautions  set  forth  in  these  materials, 
and  is  responsible  for  implementing 
them.  Additionally,  requirements  would 
be  added  that  address  the  hazardous 
situations  that  arise  during  the  course  of 


using  a  shield,  but  are  not  now 
addressed  in  the  existing  standard.  In 
OSHA's  opinion,  these  requirements 
will  assure  that  shield  systems  will 
adequately  protect  employees. 

II.  The  Nature  of  Excavation  Hazards 
and  Accidents 

Excavation  Hazards 

The  primary  hazard  to  which 
employees  may  be  exposed  during 
excavation  work  is  that  of  a  cave-in  of 
the  excavation.  A  cave-in  occurs  when 
the  soil  forming  the  side  of  the 
excavation  can  no  longer  resist  the 
forces  being  applied  to  it.  This  situation 
results  from  either  a  reduction  in  the 
frictional  and  cohesive  capacities  of  the 
soil  to  resist  forces,  or  from  exceeding 
the  overall  capacity  of  the  soil  to  resist 
forces.  Changing  environmental 
conditions,  such  as  freezing  and 
thawing,  or  the  addition  or  removal  of 
water  from  the  pores  of  the  soil,  can 
reduce  the  ability  of  the  soil  to  resist 
forces.  Dynamic  loads  from  vibrations 
caused  by  nearby  traffic  or  fi-om 
construction  operations,  such  as  pile 
driving,  can  also  reduce  the  ability  of  a 
soil  to  resist  forces. 

The  addition  of  surcharge  loads  from 
spoil  piles,  or  the  placement  of  heavy 
equipment  or  material  near  the  edge  of 
an  excavation,  creates  forces  that  can 
exceed  the  ability  of  the  soil  to  resist. 
Likewise,  the  load  imposed  on  the  soil 
from  adjacent  structures  can  cause  soil 
to  cave  in  if  the  excavation  is  too  near 
the  structure. 

There  are  several  different  methods  of 
protecting  employees  horn  cave-ins. 
Protection  can  be  provided  by  sloping  or 
benching  the  sides  of  the  excavation;  by 
supporting  the  sides;  or  by  placing  a 
shield  between  the  side  of  the 
excavation  and  the  work  area. 

Sloping  and  benching  provide 
protection  by  eliminating  the  cave-in 
hazard.  Soil  is  removed  so  that  a  cave-in 
will  not  occur.  Determining  the  proper 
slope  or  bench  configuration  for  a 
particular  situation  can  be  a  highly 
complex  engineering  problem.  An 
insufficient  slope  for  the  conditions  of 
exposure  creates  a  hazard  to  employees. 

Support  systems  are  provided  to  add 
another  factor  of  resistance  to  the  forces 
that  could  cause  a  cave-in.  However,  the 
installation  of  a  support  system 
introduces  material  handling 
procedures,  installation  procedures,  and 
removal  procedures  that  can  be 
hazardous  in  themselves  unless 
accomplished  in  a  safe  manner.  The 
possibility  of  a  cave-in  also  continues  to 
exist  during  the  installation  and  removal 
of  support  systems. 
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As  with  sloping,  aeiermining  what 
constitutes  an  adequate  support  system 
can  also  be  a  complex  problem.  The 
hazard  of  the  support  system  being 
inadequate  to  resist  the  forces  applied  to 
it  exists  if  the  system  has  not  been 
carefully  designed.  The  system  must 
have  the  capacity  to  resist  all  the  forces 
that  are  anticipated  or  could  reasonably 
be  expected  to  be  applied  to  it. 
Additionally,  improperly  installed 
support  members,  or  the  use  of 
inadequate  or  damaged  materials  in  a 
support  system,  could  result  in  a  system 
capacity  less  than  that  intended. 

Shield  systems,  unlike  support 
systems,  do  not  eliminate  the  possibility 
of  a  cave-in  or  add  to  the  factors 
resisting  a  cave-in.  Shield  systems  do 
not  prevent  cave-ins.  but  instead 
provide  a  shelter  to  employees  in  the 
event  that  a  cave-in  occurs.  Because  a 
shield  is  a  structure,  it  must  be  properly 
engineered  to  resist  static  and  impact 
loads  imposed  during  a  cave-in  in  order 
to  protect  the  employees  within  the  area 
shielded.  Lateral  movement  of  shields  is 
another  hazard  that  must  be  considered 
when  shield  systems  are  utilized. 

Shield  systems  most  often  protect 
only  a  very  small  portion  of  the  area 
where  a  cave-in  could  occur.  Employees 
are  therefore  exposed  to  a  cave-in 
hazard  if  they  stray  from  the  protected 
area.  This  could  occur  during  entry  and 
exit  procedures,  or  during  periods  of 
work  activity,  unless  other  precautions 
are  taken. 

In  addition  to  cave-in  hazards,  and 
secondary  hazards  related  to  providing 
protection  against  cave-ins,  there  are 
several  other  hazards  from  which 
employees  must  be  protected  during 
excavation-related  work. 

Excavations  frequently  are  made 
adjacent  to  existing  structures. 
Excavation  activity  can  create  a 
situation  where  such  structures  are 
destabilized  and  collapse,  thus 
endangering  employees  in  and  around 
the  excavation. 

Frequently,  underground  utilities  are 
encountered  and.  if  damaged,  can 
expose  employees  to  fire  and  explosion, 
rapid  flooding,  electrocution  or  the 
release  of  toxic  substances. 

Excavations  are  often  made  in  or  near 
streets,  thus  exposing  employees  to 
vehicular  traffic  due  to  both 
construction  and  non-construction 
activity. 

Excavation  operations  include  the 
loading  and  unloading  of  earth,  fill  and 
other  construction  material  which 
creates  the  hazard  of  falling  loads 
during  these  operations. 

Exposure  to  hazardous  atmospheres  is 
another  hazard  that  can  be  encountered 
during  excavation  work.  Hazardous 


atmospheres  can  result  from  many 
sources  related  to  both  construction  and 
non-construction  activity.  For  example, 
some  construction  activities,  such  as 
welding,  produce  toxic  fumes. 
Hazardous  materials  that  have  been 
carelessly  dumped,  or  materials  that 
leak  from  storage  tanks  underground, 
can  create  hazardous  atmospheric 
conditions  if  the  ground  is  excavated. 
Excavations  near  landfill  areas  can  also 
possft>ly  develop  concentrations  of 
hazardous  substances  from  the 
decomposition  of  material  within  the  fill. 
Hazards  related  to  methods  of  access 
and  egress  are  common  on  excavation 
sites.  Both  construction  equipment  and 
employees  enter  and  exit  excavations. 
Earth  and  structural  ramps  can  collapse 
if  not  properly  designed  and  constructed 
to  resist  the  loads  imposed.  Trips  and 
falls  can  also  occur  where  runways  are 
not  adequately  constructed. 

Accidents  and  Injuries 

Stvdies  show  that  excavation  work  is 
one  of  the  most  hazardous  types  of  work 
done  in  the  construction  industry  (Ex.  9 
and  Ex.  10).  Accidents  in  excavation 
work  occur  more  frequently  than  do 
accidents  in  construction  in  general.  The 
primary  type  of  accident  of  concern  in 
excavation-related  work  is  a  cave-in. 
The  actual  number  of  cave-in  accidents 
is  not  large  when  compared  to  the 
estimated  total  number  of  accidents 
occurring  in  all  of  construction. 
However,  those  that  do  occur  tend  to  be 
of  a  very  serious  nature.  Cave-in 
accidents  are  much  more  likely  to  be 
fatal  to  the  employees  involved  than 
other  excavation-related  accidents. 

The  true  extent  of  excavation-related 
injuries  and  deaths  cannot  be  readily 
determined  from  available  accident  data 
such  as  those  maintained  by  the  Bureau 
of  Labor  Statistics  (BLS).  This  is  because 
a  large  number  of  cave-in  accidents  are 
classified  under  a  general  "accident- 
type"  heading  that  does  not  specifically 
identify  whether  the  accident  involved  a 
cave-in.  For  example,  cave-in  accidents 
are  most  likely  to  be  recorded  under  the 
"accident-type"  category  of  "caught  in. 
under,  or  between."  This  category 
encompasses  many  accidents  that  are 
not  excavation-related,  such  as  those  in 
which  an  employee  becomes  caught  in 
the  moving  parts  of  machinery.  There  is 
no  apparent  way  to  separate  out  those 
accidents  that  are  cave-ins. 

Nevertheless,  estimates  of  the  number 
of  injuries  and  fatalities  occurring  in 
excavations  have  been  made.  In  a  1975 
study,  based  primarily  on  a  previous 
study  of  newspaper  articles  and  other 
data  made  available  from  OSHA  files,  it 
was  estimated  that  more  than  100 
pertons  were  killed  in  excavation  cave- 


ins  each  year  (Ex.  11).  In  contrast  based 
on  a  recent  report  prepared  by  NIOSH 
and  from  OSHA's  inspection  data,  it 
was  estimated  that  at  least  73  persons 
were  killed  each  year  in  cave-in 
accidents  and  at  least  97  persons  were 
killed  as  a  result  of  all  excavation- 
related  accidents  (Exs.  24,  30,  31,  and 
32).  Using  the  same  data,  OSHA  has 
estimated  a  fatality  rate  due  to 
excavation-related  work  injuries  of  .318 
per  1,000  full-time  workers  and  .427  per 
1.000  fiill-time  workers  for  SIC  1623. 
These  rates  are  at  least  similar  to.  if  not 
higher  than  the  fatality  rate  of  ,290  per 
1.000  full  time  workers  due  to  all  types 
of  work  injuries  occurring  in 
construction  in  general.  TTie  fatality  rate 
for  trenching  work  was  estimated  to  be 
as  high  as  112  percent  greater  than  the 
rate  for  construction  in  general. 

Estimates  of  non-fatal  injuries  have 
also  been  made.  California  has  reported 
that  the  ratio  of  non-fatal,  lost-time 
injuries  to  fatalities  for  all  types  of 
accidents  in  sewer,  pipeline,  and 
trenching  work  was  50  to  1.  That  is,  one 
fatahty  occurred  for  every  50  non-fatal, 
lost  time  Injuries.  In  contrast,  the  ratio 
for  all  contract  construction  was  174  to  1 
(Ex.9). 

In  another  report  specifically  related 
to  cave-ins,  California  reported  that  the 
ratio  of  lost-time  injuries  to  fatalities 
due  only  to  cave-in  accidents  was  17  to 
1.  In  contrast  the  lost-time  work  injuries 
to  fatalities  for  all  types  of  accidents  in 
all  industries  was  250  to  1  (Ex.  10). 

As  a  measure  of  the  seriousness  of 
cave-in  accidents.  Thompson  and 
Tannenbaum  stated  that  ratios  of 
injuries  to  fatalities  due  to  cave-ins  as 
high  as  10  to  1  and  14  to  1  have  been 
reported  (Ex.  11). 

OSHA,  using  most  recent  data,  has 
estimated  that  at  least  6,790  non-fatal 
lost-time  injuries  related  to  excavation 
and  trenching  work  occur  annually.  This 
estimate  is  based  on  the  assumption  that 
the  ratio  of  non-fatal  lost  time  injuries  to 
fatalities  is  70  to  1  for  all  types  of 
accidents,  including,  but  not  limited  to 
cave-ins  in  the  construction  industry 
(Exs,  24,  30,  31,  and  32). 

The  following  examples  of  recorded 
accidents  will  serve  to  illustrate  the 
types  of  excavation-related  accidents 
that  injure  and  kill  employees  working 
in  construction.  The  list  reflects  selected 
examples  that  are  indicative  of  the  types 
of  accidents  that  have  continued  to 
occur.  The  list  is  not  intended  to  address 
all  types  of  excavation-related  accidents 
that  occvr. 

•  California,  1976.  The  collapse  of  a 
trench  took  the  life  of  a  geologist.  The 
trench  was  three  feet  wide,  13  feet  deep, 
and  had  vertical  walls  that  were  not 
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shored.  The  geologist  was  warned  that 
the  ground  was  unstable,  but  ignored  the 
warnings.  Once  inside  the  trench,  he 
was  quoted  as  saying,  "This  sure  looks 
bad  in  here.  It  looks  like  it's  going  to 
cave  in."  Ten  seconds  later  a  cave-in 
occurred  and  completely  covered  him 
(Ex.  14,  p.  15). 

•  Indiana,  September  1980.  An 
employee  was  fatally  injured  in  a  sewer 
trench  when  the  sides  of  the  trench 
collapsed.  There  was  no  shoring  to 
support  the  sides  of  the  trench  and  the 
sides  were  not  sloped  (Ex.  22). 

•  Texas,  March  1981.  Two  employees 
were  laying  a  utility  pipe  in  a  trench  six 
feet  deep.  The  sides  of  the  trench  caved 
in,  killing  one  worker  and  seriously 
injuring  the  other  (Ex.  19). 

•  Utah,  April  1981.  A  worker  was 
killed  when  a  trench  in  which  he  was 
laying  water  pipe  gave  way.  The  victim 
was  standing  in  a  trench  about  five  feet 
deep  and  three  feet  wide  dug  in  sandy 
soil.  The  side  of  the  trench  caved  in, 
crushing  the  man  against  the  other  side 
of  the  trench.  Although  his  head 
remained  above  the  soil,  he  died  almost 
instantly  from  massive  internal  injuries 
to  the  windpipe,  lungs  and  liver  (Ex.  16). 

•  California,  1966.  In  one  accident,  a 
trench  13  feet  deep  was  thought  to  be 
stable  because  it  had  sides  of  rock. 
During  the  digging,  an  old  trench  filled 
with  backfill  was  encountered.  A 
laborer  who  entered  the  trench  to  see 
how  close  the  backhoe  was  digging  to  a 
sewer  main  was  knocked  down  and 
buried  when  the  backfill  from  the  old 
trench  caved  in.  Although  his  head 
remained  above  the  piled  earth,  the 
worker  died  of  suffocation  and  multiple 
internal  injuries  (Ex.  9,  p.  5). 

•  California,  1968.  A  laborer  was 
helping  to  install  shoring  in  a  trench 
about  10  feet  deep,  when  the  material 
caved  in  under  the  existing  shoring, 
covering  his  feet  and  lower  legs.  Before 
he  could  be  rescued,  the  whole  side  of 
the  trench  caved  in,  covering  him 
completely.  The  accident  was  caused  by 
the  unstable  bank  material  falling  in 
below  the  bottom  of  the  shoring  system 
that  extended  to  about  two  and  one-half 
feet  from  the  bottom  of  the  trench.  When 
this  happened,  the  pressure  on  the 
hydraulic-type  shores  was  released, 
causing  them  to  collapse  (Ex.  9.  p.  3). 

•  California,  1968.  A  pipeline  trench, 
600  feet  long  and  15  feet  deep,  was  dug 
in  sandy  soil.  About  550  feet  of  pipe  had 
already  been  laid,  the  shoring  removed, 
and  the  trench  backfilled.  A  worker  was 
assigned  to  compact  the  backfill  in  the 
remaining  50  feet  and  to  remove  the 
shoring.  He  then  removed  a  lower  jack 
and  threw  it  from  the  trench.  When  he 
tried  to  remove  the  upper  shore,  there 
was  so  much  earth  pressure  on  it  he 


required  help  to  force  it  free.  When  the 
shoring  jack  released,  the  earth  wall 
collapsed,  burying  the  employee  in  the 
trench  (Ex.  9,  p.  4). 

•  Georgia,  May  1965.  Two  workmen 
were  killed  and  six  others  injured  when 
a  building  under  construction  collapsed. 
A  backhoe  being  used  to  excavate  a 
sewer  line  inside  the  building  dug 
adjacent  to  a  column  and  some  five  to 
15  feet  below  it.  The  undermined  column 
slid  into  the  excavation,  thus  triggering 
the  collapse.  Workmen  are  reported  to 
have  noticed  flaking  of  the  soil  prior  to 
the  collapse  (Ex.  17,  p.  29). 

•  California,  1968.  A  lateral  trench 
was  dug  at  right  angles  to  a  main  trench 
that  was  eight  feet  deep.  Digging  in  the 
lateral  trench  undermined  supports  of  a 
six-inch  water  main,  causing  the  pipe  to 
sag  and  then  break.  The  trench  quickly 
filled  with  earth  and  water.  Fellow 
workers  could  not  pull  a  laborer  who 
had  been  installing  shoring  in  the  lateral 
trench  loose  from  the  mud  which  came 
up  to  his  knees.  He  was  drowned  as 
water  filled  the  trench.  It  had  been 
assumed  that  the  water  line  was  no 
closer  to  the  trench  than  five  feet 
because  of  the  location  of  a  fire  hydrant 
above  ground  at  that  distance  (Ex.  9,  p. 
4). 

•  Missouri,  November  1980. 
Employees  of  a  water  company  struck 
and  ruptured  a  gas  line  while  digging  a 
trench.  Five  employees  of  the  gas 
company  were  injured  when  an 
explosion  occurred,  followed  by  fire, 
during  an  attempt  to  repair  the  leak  (Ex. 
21). 

•  Pennsylvania,  July  1981.  An 
employee  was  caught  in  a  trench  cave- 
in,  but  was  not  killed.  During  the  rescue, 
the  employee  suffered  deep  gashes  on 
his  back  when  rescuers  attempted  to 
free  him  with  a  backhoe.  The  employee 
later  died  from  complications  resulting 
from  these  injuries  (Ex.  23). 

•  Arkansas,  December  1980.  One 
worker  was  killed  and  three  others  were 
seriously  injured  in  a  sewer  trench  cave- 
in.  The  three  injured  jumped  into  the 
trench  to  try  to  save  the  first  man  after  a 
cave-in.  but  were  themselves  caught  in  a 
second  cave-in  (Ex.  20). 

•  Nebraska.  April  1968.  Three 
workers  were  killed  in  a  cave-in  of  an 
unshored  and  unsloped  trench.  The 
workers  had  excavated  a  deep  trench 
alongside  a  previously  undermined 
bridge  abutment  to  make  repairs  to  the 
abutment.  They  were  buried  to  their 
waists  in  a  cave-in.  Before  they  could  be 
dug  out.  another  cave-in  buried  them 
completely  (Ex.  18.  p.  31). 

All  such  accidents  are,  of  course, 
complex  events  and  multiple  issues 
must  be  addressed  in  order  to  protect 
against  the  human,  equipment  and 


environmental  factors  which  can  result 
in  injury  or  death.  Among  these  issues 
are:  Knowledge  of  the  hazards  and 
where  protection  is  required;  the  types 
of  systems  appropriate  for  use  in 
particular  situations;  the  proper 
construction,  installation  and  removal  of 
safety  systems;  proper  supervision; 
proper  work  procedures;  and  proper 
inspection.  Each  of  these  topics  is 
covered  in  the  proposed  revisions  to 
Subpart  P. 

OSHA  has  determined  that  the 
available  accident  and  injury  data 
clearly  establish  a  significant  risk  to 
employees  working  in  and  around 
excavations.  A  high  rate  of  injuries  has 
continued  to  occur  in  excavations 
throughout  the  14  years  since  Subpart  P 
was  first  adopted  by  OSHA.  OSHA 
believes  that  this  proposed  revision  of 
Subpart  P  will  help  reduce  the  current 
accident  toll  associated  with  excavation 
work. 

III.  Summary  and  Explanation  of  the 
Proposed  Standard 

This  Notice  of  Proposed  Rulemaking  is 
intended  to  solicit  data,  views  and 
arguments  on  the  proposed  revision  of 
Subpart  P.  Comments  and 
recommendations  on  the  proposed 
revisions  together  with  discussion, 
explanations,  and  supporting  evidence 
are  particularly  solicited. 

The  reader  should  recognize  that  the 
standard  proposed  in  this  notice 
represents  OSHA's  current  position  with 
regard  to  the  format  and  content  of 
Subpart  P.  OSHA  intends  to  evaluate 
the  comments,  recommendations, 
suggestions  and  evidence  received  in 
response  to  this  notice.  Based  on  the 
record  of  this  rulemaking,  the  Agency 
will  make  modifications  and  changes  in 
the  final  rule,  where  appropriate. 

In  order  to  facilitate  the  desired  public 
comment,  this  notice  not  only  includes 
the  text  and  explanation  of  the  proposal, 
but  also  identifies  several  issues  to 
which  OSHA  directs  the  reader's 
attention  for  special  consideration. 
OSHA  wants  to  focus  attention  on  these 
issues  in  order  to  encourage  the 
submission  of  additional  valuable 
information  from  interested  persons. 

Issues 

1.  It  has  been  suggested  to  OSHA  (Ex. 
8,  pp.  108-207)  that  the  revision  of 
Subpart  P  should  include  data  on 
"standard  practices"  for  protecting 
employees  against  cave-ins.  This  data 
would  be  in  the  form  of  tables  and 
charts  that  could  be  understood  and 
used  by  the  journeyman  worker. 
Employers  would  be  required  to  "select" 
a  system  of  protection  from  tables  and 
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charts  in  Subpart  P  or,  as  an  alternative, 
have  a  qualified  engineer  design  the 
protective  system.  It  has  been  suggested 
that  OSHA  include  as  "standard 
practice,"  generic  tables  and  charts  for 
metal  hydraulic  shoring,  timber  shoring, 
trench  shields,  protection  for  footing 
excavations  such  as  bell-bottom  pier 
holes,  and  sloping  and  benching 
systems. 

A.  What  is  the  feasibility  of  this 
approach? 

B.  Do  such  tables  and  charts  now 
exist? 

C.  How  could  such  tables  and  charts 
be  developed  for  use  with  manufactured 
systems  without  containing  proprietary 
information? 

D.  With  what  method  of  soil 
classification  should  all  such  systems  be 
correlated? 

E.  What  limitations  would  apply  to 
the  use  of  generic  tables  and  charts? 

F.  How  could  such  tables  and  charts 
incorporate  the  flexibility  needed  to 
insure  that  technical  advances  in  cave- 
in  protection  could  be  implemented 
rapidly? 

G.  In  addition  to  any  generic  tables 
and  charts  that  could  be  created,  what 
supporting  data  would  have  to  be 
included  to  explain  their  use  and 
limitations? 

2.  In  S  1926.652  of  the  proposal,  OSHA 
would  require,  under  certain 
circumstances,  that  protective  systems 
(which  are  defined  to  include  shoring, 
shields,  sloping,  underpinning,  etc.]  be 
designed  by  a  "qualified  person"  or  a 
"qualified  engineer."  The  definition  of 
"qualified  engineer"  that  OSHA  is 
proposing  is  new  (See  proposed 
§  1926.650(b)(13)).  The  definition  of 
"qualified  person"  is  provided  in  current 
§  1926.32(1). 

OSHA  has  been  asked  to  consider 
limiting  design  responsibilities  to  a 
"qualified  engineer;"  thus  eliminating 
the  "qualified  person"  as  used  in  the 
existing  standard.  This  would  set  up  a 
more  stringent  level  of  expertise  for 
design  responsibilities,  but  would 
exclude  individuals  who  are  fully 
capable  of  performing  the  required 
duties  at  the  higher  level  of  expertise,  if 
they  do  not  possess  an  engineering 
degree. 

A  great  deal  of  debate  on  this  issue 
has  not  provided  a  conclusive  answer. 
(This  is  further  discussed  in  this 
preamble  in  §  1926.650  title:  Scope, 
Application  and  Definitions  Applicable 
to  This  Subpart.)  Since  this  issue  has  not 
been  resolved  satisfactorily.  OSHA  is 
proposing  that  design  and  tabulated 
data  be  prepared  by  either  a  "qualified 
person"  or  a  "qualified  engineer."  in 
order  to  alert  the  public  to  the  Agency's 
concerns. 


In  order  to  consider  this  issue  further. 
OSHA  requests  comments  on  the 
following  questions: 

A  Should  OSHA  limit  all  design 
responsibility  to  a  "qualified  engineer"? 
Please  provide  detailed  cost  data,  and 
rationale  for  the  response. 

B.  What  evidence  is  available  to 
support  that  requiring  a  "quahfied 
engineer"  will  decrease  the  risk  of 
injuries  and  fatalities  in  excavation 
work? 

C.  Should  OSHA  limit  design 
responsibilities  to  a  "qualified  engineer" 
in  unusual  situation  (for  example, 
excavations  under  the  foundation  of 
buildings)?  Please  provide  a  detailed 
response. 

D.  If  OSHA  does  limit  design 
responsibility  to  a  "qualified  engineer." 
is  the  proposed  definition  of  "qualified 
engineer"  adequate  for  the  purpose  of 
this  proposal? 

E.  If  the  proposed  definition  is  not 
acceptable,  what  is  a  more  acceptable 
definition  of  "qualified  engineer"  for 
purposes  of  this  proposal? 

F.  What  are  the  reasons  why  OSHA 
should  or  should  not  require  a  "qualified 
engineer"  to  be  a  "registered 
professional  engineer"? 

G.  Should  OSHA  recognize 
"experience",  or  other  factors  such  as 
training,  as  a  factor  for  determining  the 
qualifications  of  an  individual  to  design 
protective  systems? 

H.  What  objective  criteria  are 
available  to  enable  the  employer  to 
evaluate  experience  or  other  factors  as  a 
qualification? 

I.  Should  such  criteria  be  incorporated 
into  the  standard?  If  so,  how? 

J.  Information  collected  indicates  that 
few  small  excavation  firms  employ  or 
hire  a  "quahfied  engineer".  If  OSHA 
does  hmit  design  responsibility  to  a 
qualified  engineer  what  would  be  the 
Hkely  impact  on  small  business?  What 
would  be  the  costs  of  such  a 
requirement?  Would  the  costs  fall 
dispcxiionately  on  small  business? 

3.  In  proposed  §  1926.652.  the 
requirements  for  designing  protective 
systems  are  set  forth.  Several 
approaches,  described  as  options,  are 
givea  Employers  can.  but  need  not. 
choose  to  follow  appendix  B  for  sloping 
and  benching  or  appendix  C  for  timber 
shoring  in  trenches.  If  employers  choose 
to  follow  either  of  these  appendices, 
then  appendix  A  must  also  be  followed. 

Appendix  A  describes  a  method  of 
classifying  soil  conditions.  Some  form  of 
manual  and  visual  testing  is  required  in 
order  properly  to  classify  a  soil  in 
accordance  with  the  system  described  in 
the  appendix.  This  requirement  is  stated 
in  paragraph  (c}(2]  of  appendix  A. 


There  are  several  visual  and  manual 
tests  that  ore  described  in  appendix  A. 
However,  these  tests  are  only 
recommended;  it  is  not  required  that  any 
of  these  particular  tests  be  conducted.  It 
has  been  suggested  to  OSHA  that 
specific  tests,  such  as  the  penetrometer 
or  vane  shear  tests  for  cohesive  soils,  or 
laboratory  tests  for  granular  soils, 
should  be  made  mandatory. 

As  an  alternative  to  using  appendix  A, 
OSHA  could  allow  employers  to  use  any 
visual  and  manual  test  to  classify  soil, 
but  could  estabhsh  a  preference  for 
particular  tests  in  the  following  manner. 
OSHA  could  state  that  in  the  event  that 
there  is  a  disagreement  between  the 
employer  and  OSHA  as  to  the  proper 
classification  of  the  soil,  a  classification 
predicated  on  either  a  laboratory  test, 
penetrometer,  or  shear  vane  test  would 
be  considered  more  accurate  than  a 
classification  that  is  not  based  on  these 
tests.  Further,  in  the  context  of  htigation, 
any  classification  which  is  predicated 
on  a  laboratory  test,  penetrometer,  or 
shear  vane  test  would  be  given  a 
presumption  of  reliability  over  any 
classification  not  based  on  one  of  the 
aforementioned  tests.  However,  this 
presumption  of  rehability  could  be 
rebutted  by  the  party  relying  on  other 
methods  of  classification. 

A.  Is  there  a  need  to  mandate  specific 
tests?  Please  provide  a  detailed 
response. 

B.  What  is  the  feasibility  of  mandating 
a  specific  test  or  of  the  suggested 
alternative? 

C.  What  limitations,  if  any,  are  there 
to  the  use  of  any  particular  tests  under 
given  soil  conditions? 

D.  Should  additional  testing 
requirements  be  made  mandatory?  If  so, 
which  ones? 

E.  If  certain  tests  were  made 
mandatory,  how  frequently  would  they 
have  to  be  conducted? 

4.  In  the  proposed  standard,  appendix 
B  sets  forth  provisions  for  sloping  and 
benching.  Use  of  this  appendix  is 
optional,  but  when  it  is  used,  the 
specified  maximum  allowable  slopes  are 
mandatory.  In  the  proposed  appendix  B, 
the  maximum  allowable  slopes  specified 
vary,  primarily  with  soil  type  and  time 
of  exposure.  Time  of  exposure  is 
expressed  as  short-term  and  long-term, 
with  the  division  point  at  72  hours. 
Flatter  slopes  are  required  in  long-term 
excavations.  (A  discussion  of  the  effects 
of  the  passage  of  time  on  the  stability  of 
excavation  sides  can  be  found  in  Ex.  5, 
pp.  20-30.) 

It  has  been  suggested  that  the  concept 
of  time,  expressed  as  short-term  and 
long-term,  should  not  be  used  in  the 
proposed  standard,  and  that  only  one 
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set  of  maximum  allowable  slopes  should 
apply,  regardless  of  the  length  of  time  an 
excavation  is  open  (Ex.  8,  pp.  304-308]. 

(Note. — This  issue  is  discussed  in  greater 
detail  below  in  this  Preamble  in  the  Sununary 
and  Elxplanation  of  appendix  B). 

A.  Should  the  standard  recognize  the 
effects  of  the  passage  of  time  on  the 
stability  of  excavation  sides? 

B.  If  72  hours  is  not  an  adequate 
dividing  point  between  short-term  and 
long-term,  what  length  of  time  should 
constitute  the  short-term? 

5.  It  has  been  suggested  that  when 
shields  are  used  as  protection  against 
cave-ins,  employers  should  be  required 
to  have  the  design  specifications  for  the 
shields  available  at  the  worksite,  and 
that  shields  also  should  be  certified  that 
they  can  in  fact  withstand  the  specified 
maximum  loads  (Ex.  8,  pp.  295-302,  and 
pp.  186-208). 

A  What  effects  would  such  a 
requirement  have  on  manufacturers  of 
shields  and  users  of  shields? 

B.  What  is  the  current  industry 
practice  regarding  the  availability  of 
design  specifications  and  certification  of 
shields? 

6.  It  has  been  suggested  that  when  a 
support  system  is  used  as  protection 
against  a  cave-in,  employers  should  be 
required  to  have  the  design 
specifications,  including  a  plan  or 
drawing  and  a  statement  as  to  the 
system's  limitations,  available  at  the 
worksite  (Ex.  8,  pp.  392-398). 

A.  What  effects  would  such  a 
requirement  have  on  employers? 

B.  What  is  the  current  industry 
practice  regarding  the  preparation  and 
availability  of  drawings  indicating  the 
layout  of  support  systems  in 
excavations  including  trenches? 

7.  It  has  been  recommended  by  the 
Advisory  Committee  for  Construction 
Safety  and  Health  (ACCSH)  to  include  a 
new  fall  protection  requirement  in  the 
revision  of  Subpart  P.  This  provision 
would  require  that  some  form  of 
warning  such  as  a  warning  line,  cones, 
signals,  or  banicades  be  used  along  the 
edges  of  excavations  that  are  five  feet  or 
more  in  depth  to  warn  employees  who 
work  adjacent  to  excavations,  but  who 
are  not  directly  involved  with  the 
excavation  activity,  that  a  fall  hazard 
exists  (Ex.  8,  pp.  256-272,  278-288,  408- 
420).  OSHA  solicits  comments  on  the 
need  for  such  a  provision. 

8.  OSHA  is  proposing  that  certain 
inspections  be  required  (See  proposed 
paragraph  1926.651(k)).  It  was 
recommended  that  OSHA  also  require 
that  a  written  log  or  record  be  kept  at 
the  jobsite  of  these  inspections  (Ex.  8, 
pp.  390-391,  402-404).  The  purpose  of  the 
written  log  would  be  to  help  ensure  that 


the  required  inspections  are  made. 
Public  comment  is  requested  on  whether 
such  a  record  should  be  required,  what 
the  format  and  content  of  the  record 
should  be,  and  what  costs  would  be 
incurred  as  a  result  of  such  a 
requirement.  If  such  a  record  is 
advisible,  why  would  a  certification  not 
be  sufficient? 

9.  It  was  suggested  that  OSHA  include 
a  new  provision  in  the  proposed 
standard  that  would  require  that  a  "top- 
man"  be  present  to  observe  the  work 
being  conducted  within  the  excavation, 
and  to  watch  constantly  for  signs  of 
danger  when  employees  are  in  an 
excavation.  This  requirement  would 
apply  whenever  a  shield  or  any  other 
protective  device  or  system  is  used  to 
protect  employees  against  cave-ins. 

A.  To  what  extent  would  such  a 
requirement  help  to  increase  safety  in 
excavation  work? 

B.  What  other  job  duties,  if  any,  could 
be  assigned  to  the  "top-man"  without 
impairing  the  duty  to  watch  for  signs  of 
danger? 

C.  What  should  be  the  responsibilities 
of  the  "top  man"  in  the  event  that  a 
dangerous  situation  is  identified? 

D.  What  costs  would  be  incurred  as  a 
result  of  adding  such  a  requirement? 

10.  Section  1926.652  of  this  proposal 
allows  three  options  for  providing 
employee  protection  by  sloping,  and 
four  options  for  the  use  of  shoring. 
OSHA  is  considering  allowing  a  fourth 
option  to  address  sloping.  This  option 
would  permit  the  use  of  tabulated  data 
and  would  have  similar  requirements  to 
Option  Three  which  addresses  shoring. 
The  intent  would  be  to  allow  the  use  of 
tabulated  data  based  on  a  recognized 
soil  classification  system  and  prepared 
by  a  qualified  person  or  a  qualified 
engineer,  in  designing  sloping  and/or 
benching  systems  in  a  larger  geographic 
area  (for  example  a  county  or  a  portion 
of  a  county),  as  opposed  to  the  proposed 
sloping  Option  Three  which  is  site 
specific.  OSHA  solicits  comments, 
opinions  and  data  related  to  the 
feasibility  of  adding  a  fourth  option  to 
those  addressing  sloping.  Additionally, 
OSHA  needs  to  know  if  this  type  of  data 
is  currently  available,  and  what 
restrictions  should  be  applied  if  this 
type  of  option  were  to  be  allowed. 

11.  Section  1926.652(g)(l){iv)  of  this 
proposed  revision  prohibits  employees 
from  being  inside  shields  when  the 
shields  are  being  installed,  removed  or 
relocated.  OSHA  has  been  asked  to 
permit  employees  to  remain  inside 
shields  during  repositioning  (moving  the 
shield  along  a  trench  as  work 
progresses),  if  employees  use  proper 
precautions.  OSHA  solicits  comments 
and  opinions  on  the  feasibility  of  this 


request  and  additionally  requests  input 
as  to  what  work  practices,  precautions, 
etc.,  should  be  required  if  this  practice  is 
permitted. 

12.  The  proposed  appendix  A  to 
Subpart  P  of  Part  1926  provides  a 
consistent  soil  classification  system  for 
use  with  the  standard.  Under  this 
system,  hardpan  and  caliche  soils  are 
considered  "Type  A"  soils.  OSHA  has 
been  asked  to  consider  moving  hardpan 
and  caliche  soils  to  the  stable  rock 
classification,  thereby  relaxing  the 
protective  measures  required  in  these 
types  of  soils.  OSHA  solicits  comments, 
information  and  opinion  on  the 
feasibility  and  potential  cost  and 
benefits,  of  this  request.  Please  supply 
supporting  data.  For  the  purpose  of  this 
issue,  "caliche"  means  a  hard  soil  layer 
cemented  by  calcium  carbonate  found  in 
arid  and  semiarid  regions;  and 
"hardpan"  means  a  hard,  unbroken 
subsoil,  or  bedrock. 

13.  Section  1926.651(g)(2)(ii)  of  this 
proposal  addresses  bell  bottom  pier 
holes.  OSHA  has  received  oral 
comments  indicating  that  this  subject 
warrants  additional  coverage  under  a 
separate  section  in  Subpart  P  due  to  the 
hazards  associated  with  this  type  of 
excavation.  OSHA  soHcits  conmients 
and  opinion  on  the  need  for  a  separate 
section  addressing  bell  bottom  pier 
holes  and  additionally  requests  input  as 
to  what  this  section  should  address. 

14.  OSHA  has  been  asked  to  permit 
the  use  of  established  regional  practices 
for  the  construction  of  protective 
systems.  The  Agency  feels  this  added 
flexibility  could  be  beneficial,  but  that 
some  criteria  need  to  be  established  in 
order  to  insure  that  these  practices 
indeed  are  effective.  Some  criteria  that 
the  Agency  is  considering  are:  Approval 
by  local  authorities  (regional,  state, 
municipal);  and,  a  proven  safety  record 
of  at  least  five  years  of  successful 
application  without  any  failures. 

OSHA  solicits  comments  and  opinion 
on  the  use  of  established  regional 
practices,  and  on  criteria  that  should  be 
used  to  determine  if  these  practices  are 
effective. 

15.  Under  the  current  standard,  a 
qualified  person  can  determine  the  angle 
of  repose  for  sloping,  out  the  standard 
requires  that  this  determination  and  the 
design  of  the  slope  be  based  on 
evaluation  of  specific  factors 
(1926.651(e)),  and  refers  the  person 
designing  the  slope  to  Table  P-1 
(1926.652  (a)  and  (b)). 

Proposed  S  1926.652(b)(3)  differs  from 
the  current  standard,  in  that  if  the 
employer  chooses  to  use  a  qualified 
person  or  qualified  engineer,  the 
standard  does  not  provide  any 
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"minimum  requirements"  for  slope 
design,  or  require  evaluation  of  specific 
factors.  Instead,  OSHA  requires  that  the 
designs  be  prepared  by  a  qualified 
person  or  a  qualified  engineer,  be  in 
accordance  with  accepted  engineering 
practice,  and  include  an  indication  of 
the  magnitude  and  configuration 
determined  to  be  safe  for  the  project. 

A  similar  situation  exists  concerning 
proposed  §  1926.652(c)(4)  related  to 
design  of  shoring  systems. 

In  view  of  the  greater  flexibility 
provided  the  employer  under  this 
approach,  OSHA  solicits  comments  and 
opinions  on  the  appropriateness  of 
allowing  this  degree  of  employer 
discretion  and  requests  input  on  how 
implementing  these  options  would  effect 
the  degree  of  employee  safety  provided. 

In  addition,  in  order  to  ensure  the 
adequacy  of  designs  prepared  by  either 
a  qualified  person  or  a  qualified 
engineer,  and  to  provide  a  degree  of 
consistency  in  these  designs,  OSHA 
requests  input  on  the  appropriateness  of 
requiring  that  specific  information  be 
included  on  the  design.  The  following 
factors  are  being  considered:  Types  of 
soil  test  performed  and  results;  intended 
or  expected  load  conditions, 
environmental  considerations;  and 
design  limitations.  OSHA  is  open  to  the 
suggestion  of  other  factors  which  could 
be  included  in  the  design. 

Proposed  Changes  and  Revisions  to 
Subpart  P 

OSHA  will  evaluate,  on  the  basis  of 
all  the  evidence  submitted  to  the  public 
record,  the  likely  effectiveness  of  the 
proposed  revised  and  new  provisions 
and  will  include  in  the  final  rule  only 
those  revised  and  new  requirements  for 
which  a  significant  reduction  in  the  risk 
of  incurring  injuries  or  fatalities  would 
be  supported  by  the  final  record. 

The  following  discussion  explains  the 
significant  substantive  changes  to 
Subpart  P  being  proposed  by  OSHA.  In 
the  discussion,  a  paragraph  citation 
preceded  by  the  letter  "E"  refers  to  a 
paragraph  in  the  existing  standard  (Part 
1926).  All  other  citations  are  to  the 
proposal. 

Section  1926.650— Scope,  Application 
and  Definitions  Applicable  to  this 
Subpart 

Overview.  Section  1926.650  contains 
two  paragraphs.  The  first  is  a  new 
statement  describing  the  scope  and 
application  of  the  proposed  revision  of 
Subpart  P.  The  second  contains  the 
definitions  applicable  to  this  subpart. 
This  second  paragraph  replaces  existing 
S  1926.653.  Several  of  the  proposed 
definitions  are  new,  while  others  are 
revisions  of  existing  definitions.  Some 


existing  definitions  have  been  dropped, 
and  therefore  do  not  appear  in  this 
proposal.  Specific  changes  are  discussed 
below. 

Discussion.  Section  1926.850[a]  states 
that  this  subpart  applies  to  all  open 
excavations  made  in  earth  surfaces  and 
that  excavations  are  defined  to  include 
trenches.  OSHA  is  proposing  this  scope 
and  application  paragraph  to  help 
clarify  where  the  standard  will  apply. 
Under  the  existing  format,  with  separate 
sections  for  excavations  and  for 
trenches,  questions  of  applicability  have 
often  been  raised.  The  new  format 
should  eliminate  these  questions.  The 
new  Application  statement  is  intended  to 
alert  the  user  to  the  fact  that  whenever 
the  word  "excavation"  is  used  in  the 
proposed  standard,  it  applies  to  ail 
excavations,  including  those  falling 
within  the  definition  of  a  trench. 
How9ver,  it  should  be  noted  that  OSHA 
jurisdiction  does  not  apply  to 
excavations,  which  fall  under  the 
statutory  authority  of  other  Federal 
agencies  to  prescribe  or  enforce 
occupational  safety  or  health 
regulations,  if  that  authority  is  being 
exercised. 

While  most  of  the  proposed 
requirements  in  the  proposal  apply  to  all 
excavations,  some  (for  example, 
§  192e.651(c)(2))  apply  only  to 
excavations  which  also  meet  the 
definition  for  trenches.  Where  a 
provision  is  intended  to  apply  only  to 
trenches,  the  intention  is  clearly  stated 
in  the  standard. 

Proposed  S  1926.650rb)  lists  and 
defines  all  major  words  used  in  the 
proposed  standard.  Many  of  the 
definitions  are  the  same  as  those  in  the 
existing  standard,  although  some  have 
been  reworded  for  uniformity  or  greater 
clarity.  The  following  words  have  been 
added  to  or  changed  &om  the  existing 
definitions: 

(b)(1)  "Accepted  engineering 
practices."  This  definition  was  revised 
to  convey  a  more  accurate  concept  of 
the  intent  of  the  definition.  This  is 
evidenced  by  the  use  of  the  phrase 
"standards  of  practice"  instead  of  the 
term  "standards,"  which  has  a  particular 
meaning  in  relation  to  OSHA 
regulations.  The  term  "registered 
architect"  was  dropped  at  the 
suggestion  of  the  ACCSH  and  also  as 
suggested  in  the  workshops  (Ex.  26).  It 
was  felt  the  term  was  inapplicable  to  the 
subject  matter. 

The  definition  of  "accepted 
engineering  practices"  has  been  in  use 
since  the  standard  was  first 
promulgated  in  1971.  It  has  been 
suggested,  however,  that  the  definition 
could  be  further  improved  if  the  words 
"or  other  duly-licensed  or  recognized 


authority"  were  dropped  from  the 
definition.  The  definidon  would  then 
read  as  follows: 

"Accepted  engineering  practices" 
means  those  requirements  or  practices 
which  are  compatible  with  the 
standards  of  practice  required  by  a 
registered  professional  engineer." 

It  is  felt  that  the  portion  of  the 
definition  that  would  be  dropped  is 
unclear,  and  that  such  language  defines 
"accepted  engineering  practice"  as 
somediing  broader  and  less  demanding 
than  the  standards  required  by 
engineers. 

It  has  also  been  suggested  to  OSHA 
that  "accepted  engineering  practices" 
should  be  defined  as  being  limited  to 
and  not  just  "compatible  with,"  the 
standards  of  practice  required  of  a 
registered  professional  engineer, 
because  it  can  be  more  readily 
determined  whether  or  not  a  particular 
practice  conforms  to  that  level  of 
standard  required  by  a  registered 
professional  engineer. 

Another  suggested  change  is  to  add 
language  that  defines  "accepted 
engineering  practices"  as  those 
practices  that  are  described  in  published 
literature,  such  as  textbooks  that  are 
used  or  referenced  in  a  university 
engineering  curriculum. 

OSHA  is  undecided  about  these 
issues,  and  has  determined  that 
additional  information  addressed  to 
these  issues  is  desirable.  Tlierefore, 
OSHA  requests  that  specific  comments 
directed  toward  these  issues  be 
submitted  during  the  comment  period. 

(b)(2)  "Bell-bottom  pier  hole."  The 
definition  for  this  term  replaces  the 
definition  for  a  similar  term,  "belled 
excavation,"  found  in  paragraph  E 
§  1926.653(d).  Although  defined,  the  term 
"belled  excavation"  is  not  used 
elsewhere  in  the  current  standards. 
Instead,  the  term  "bell-bottom  pier  hole" 
is  used,  in  paragraph  E  S  1926.652(f). 
The  wording  of  the  new  defmition 
revises  the  current  wording.  The  new 
definition  defines  a  "bell-bottom  pier 
hole"  as  "a  type  of  shaft  or  footing 
excavation"  whereas  the  current 
definition  of  "belled-excavation"  is 
defined  as  "a  part  of  a  shaft  or  footing 
excavation." 

These  changes  are  being  made  to 
make  the  standards  more  clear  and 
consistent. 

(b)(3)  "Benching"  (Benching  System). 
This  definition  has  been  added  to  the 
standard.  Benching  is  one  method  of 
protecting  employees  against  cave-ins 
that  is  specifically  mentioned  in  the 
proposed  standard.  The  existing 
standard  makes  no  mention  of  benching 
as  a  method  of  protection. 
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(b)(4]  "Cave-in."  This  definition  is 
new.  This  term  replaces  the  terms 
"moving  ground"  and  "hazardous 
ground  movement,"  neither  of  which  is 
defined  in  the  existing  standard.  This 
deficiency  has  led  to  confusion  as  to 
what  is  meant  by  these  terms.  OSHA 
believes  the  new  term  more  accurately 
and  consistently  conveys  the  intended 
concept  of  the  hazard,  while  reflecting 
current  industry  terminology. 

There  is  no  specific  quantity  of  earth 
material  that  constitutes  a  cave-in.  The 
definition  therefore  does  not  address  a 
specific  quantity  of  material.  Instead,  it 
describes  the  mechanisms  of  the  hazard 
and  its  results. 

(b)(5)  "Competent  person."  This 
definition  is  identical  to  the  deHnition  in 
§  1926.32(f)  of  Subpart  C  of  the  current 
Construction  Safety  and  Health 
Standards.  The  term  is  used  throughout 
existing  Subpart  P  but  is  not  defmed 
within  the  Subpart,  nor  is  any  explicit 
reference  made  to  the  existing  definition 
in  Subpart  C.  Therefore,  this  definition 
would  be  added  to  Subpart  P  to  help 
those  regulated  by  the  standard.  A 
"competent  person"  is  required  in  this 
Subpart  wherever  an  assessment  must 
be  made  of  the  workirtg  conditions  with 
respect  to  safety.  For  example,  the 
standard  requires  that  a  "competent 
person"  monitor  conditions  that  have 
been  determined  to  be  safe  but  could 
deteriorate  quickly  into  hazardous 
conditions. 

(b)(6)  "Crossbraces."  This  definition 
replaces  the  existing  definition  "Braces 
(trench)"  and  remains  essentially 
unchanged.  The  term  "stringers"  would 
be  dropped  from  the  current  definition 
and  replaced  with  the  term  "wales."  The 
existing  standard  defines  "wales"  and 
"stringers"  identically  as  "the  horizontal 
members  of  a  shoring  system  whose 
sides  bear  against  the  uprights  or  earth." 
OSHA  believes  use  of  the  term  "wales," 
which  is  more  consistent  with  industry 
terminology,  would  improve  the 
definition  of  "crossbraces."  (See 
discussion  for  proposed  paragraph 
(b)(28)  of  this  section  for  more  detail 
regarding  the  term  "stringers.") 

(b)(7)  "Excavation."  This  definition 
has  been  modified  only  sUghtly  from  the 
existing  definition  in  order  to  clarify  and 
to  convey  more  properly  (along  with  the 
definition  of  "trench")  the  intended 
meaning.  The  word  "cut"  has  been 
added  to  describe  a  type  of  excavation 
in  accordance  with  accepted  industry 
terminology.  The  word  "trench"  is 
added  to  remove  any  doubt  that 
excavations,  for  purposes  of  this 
standard,  include  trenches. 

The  deHnition  currently  in  E 
§  1926.653(f)  contains  a  second  sentence 
dealing  with  trenches  and  depth-to- 


width  relationships.  The  concept  of  this 
sentence  now  appears  in  the  defmition 
of  "trench"  in  revised  form. 

(b)(8)  "Faces"  or  "Sides."  This 
definition  has  not  been  changed. 
However,  use  of  the  term  "walls"  has 
been  dropped  from  the  standard.  OSHA 
believes  the  interchangeable  use  of  two 
terms,  "faces"  and  "sides,"  instead  of 
three  separate  terms,  will  help  simplify 
the  standard. 

rb)(9)  "Failure."  This  is  a  new 
dermition.  This  definition  is  intended  to 
apply  to  protective  systems  and  to  the 
members  and  connections  of  protective 
systems,  where  applicable.  Use  of  the 
concept  of  "failure"  introduces  a 
measure  for  the  performance  of 
protective  systems,  their  members  and 
their  connections.  Such  a  measure  is  not 
present  in  the  existing  standard.  This 
concept  should  help  clarify  the  intent  of 
the  standard  and  the  duty  of  employers 
to  provide  adequate  protective  systems. 
(b)(10)  "Hazardous  atmosphere."  This 
definition  is  new.  It  is  taken  with  some 
modification  from  the  definition  of 
"Hazardous  substance"  in  E 
§  1926.1926.32(k).  The  word  "toxic"  was 
added  at  the  suggestion  of  the  ACCSH. 

There  are  several  references  to 
hazardous  atmospheric  conditions 
throughout  the  existing  standard,  i.e.,  E 
i  1926.650(g).  E  §  1928.651  (v).  and  E 
§  1926.652(f).  These  provisions  are 
grouped  together  under  the  single 
heading  oi  Hazardous  atmospheres  in 
this  proposal.  The  definition  is  provided 
to  clarify  further  the  intent  of  the 
proposed  standard. 

(b)(ll)  "Kickout."  This  definition  is 
changed  by  substituting  the  new  term 
"crossbrace"  for  the  current  term 
"brace,"  and  by  dropping  reference  to 
the  term  "shore."  The  first  change  is 
made  for  purposes  of  consistency  in  the 
use  of  terms.  The  second  change  is  made 
in  order  to  clarify  the  definition.  The 
term  "shore,"  as  used  in  the  current 
definition  of  "kickout,"  is  not  defined. 
However,  in  accordance  with  accepted 
industry  terminology,  a  "shore"  is 
considered  to  be  a  vertical  member, 
such  as  a  post  or  as  defined  in  the 
current  standard,  an  "upright."  It  is  not 
OSHA's  intention  however,  to  define 
"kickout"  as  failure  of  any  vertical 
member.  Therefore,  use  of  the  term 
"shore"  is  dropped  in  the  proposed 
revisions  of  "kickout." 

(b)(12)  "Protective  system."  This 
definition  is  new.  References  are  made 
throughout  the  proposal  to  "protective 
systems."  The  approach  taken  in  the 
proposed  standard  is  to  classify  under 
the  concept  of  "protective  system"  all 
systems  and  methods  of  protecting 
employees  from  cave-ins.  material  that 
may  roll  or  fall  from  an  excavation  face 


or  into  an  excavation,  and  the  collapse 
of  adjacent  structures. 

(b)(13)  "Qualified  engineer."  This 
definition  is  new.  The  term  is  used  in  the 
proposed  standard  as  an  option  to  a 
qualified  person  where  design  of 
protective  systems  and  structures,  such 
as  ramps,  is  required. 

As  discussed  in  the  Issues  section  of 
this  preamble,  there  is  extensive  debate 
on  the  merits  of  requiring  only  a 
"qualified  engineer"  to  perform  design 
functions.  OSHA  is  requesting 
additional  information  in  order  to 
resolve  this  controversy.  The  following 
discussion  is  provided  as  background  on 
this  issue. 

The  current  definition  of  "qualified"  in 
§  1926.32(1)  provides:  "Qualified"  means 
one  who,  by  possession  of  a  recognized 
degree,  certificate,  or  professional 
standing,  or  who  by  extensive 
knowledge,  training,  and  experience, 
has  successfully  demonstrated  his 
ability  to  solve  or  resolve  problems 
relating  to  the  subject  matter,  the  work, 
or  the  project." 

The  existing  definition  has  been 
criticized  as  inadequate  by  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  (Ex.  8,  pp.  112-186),  in 
that  it  is  too  broad  in  its  scope  and  is 
not  specific  enough.  For  example,  it  has 
been  suggested  that  under  the  existing 
definition,  an  individual  who  lacks  an 
understanding  of  the  principles  upon 
which  designs  of  complex  structures  are 
based,  could  nevertheless  be  considered 
"qualified"  on  the  basis  of  experience  in 
excavation  work  alone.  It  has  also  been 
suggested  that  to  allow  a  "qualified 
person,"  as  currently  defined  in 
§  1926.32(1).  to  determine  the  degree  of 
sloping  would  allow  any  person  with 
any  amount  of  experience  in  trenching 
to  decide  to  slope  as  little  as  possible 
even  if  it  entails  risk  of  a  cave-in. 

OSHA's  enforcement  experience  with 
the  use  of  "qualified"  person  where 
there  has  been  an  accident  or  injury 
indicates  that  trenching  experience  has 
often  been  used  as  a  rationale  to 
misapply  the  current  standard,  and  to 
provide  protective  systems  which  are 
inadequate  either  by  accepted 
engineering  standards  or  by  Tables  P-1 
and  P-2;  or  to  provide  no  protection  at 
all.  Considering  the  number  of  trench 
cave-ins  each  year,  OSHA  questions  the 
considerations  that  were  used  to  make 
some  assessments,  and  solicits  comment 
on  the  need  to  require  specific  criteria 
that  must  be  met  and  documented  by 
qualified  persons  or  qualified  engineers 
under  proposed  §  19?6.652  (b)(3)  and 
(c)(4). 

OSHA  is  not  entirely  convinced  that 
requiring  a  "qualified  engineer"  for  all 
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design  responsibilities,  as  was 
suggested,  is  the  appropriate  solution. 
Many  individuals  without  an 
engineering  degree  are  capable  of 
designing  an  adequate  protective 
system,  while  persons  with  engineering 
degrees  may  lack  relevant  experience  in 
design  of  protective  systems  for 
excavations.  Additionally,  OSHA  needs 
to  consider  the  availability  of  engineers 
to  fill  the  anticipated  need  generated  by 
such  a  requirement;  the  willingness  of 
the  available  engineers  to  assume  the 
liability  for  the  design;  and,  the  impact 
of  the  compliance  costs,  especially  to 
small  business. 

As  discussed  above,  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  considered  the 
adequacy  of  the  existing  definition  (Ex. 
8)  and  suggested  the  following,  more 
specific  definition  for  this  Subpart: 
"  "Qualified  person'  means  a  registered 
professional  engineer  in  a  civil, 
structaral,  or  soil  mechanics  discipline 
with  specific  education  in  excavation 
shoring  techniques,  or  an  individual 
with  five  year's  experience  in 
excavation  shoring  techniques." 

This  definition,  however,  would  allow 
an  individual  with  five  years  of 
experience  in  excavation  work  to 
prepare  designs  regardless  of  whether 
the  individual  had  demonstrated  ability 
in  design  of  protective  systems.  OSHA 
does  not  believe  there  is  a  justification 
upon  which  to  base  any  requirement  for 
a  specific  amount  of  experience,  be  it 
five  years  or  any  other  specific  period. 
Further,  the  ACCSH  definition  refers 
only  to  experience  or  education  in 
shoring  techniques.  Thus,  the  issues  of 
which  individuals  should  be  allowed  to 
make  determinations  on  sloping,  and 
what  would  constitute  adequate 
experience  in  sloping,  are  left 
unanswered  by  the  ACCSH  definition. 

OSHA  beheves,  however,  that 
experience  is  a  significant  factor  that 
can  contribute  to  the  overall 
qualifications  that  an  individual 
possesses  to  design  complex  systems.  In 
OSHA's  opinion,  a  definition  is  needed 
which  emphasizes  that  a  thorough 
understanding  of  engineering  principles 
as  practiced  in  excavations  is  necessary, 
and  which  also  identifies  that  relevant 
experience  is  an  important  factor  in 
determining  if  an  individual  is 
"qualified." 

Further,  in  OSHA's  opinion,  a  person 
need  not  be  a  "registered  professional 
engineer"  in  order  to  be  "qualified"  for 
purposes  of  this  Standard,  as  is 
suggested  in  the  ACCSH  definition.  This 
is  true  because  an  individual  may  be 
fully  able  to  design  adequate  protective 
systems  but  may  not  have  attained 
recognition  as  a  "registered  professional 


engineer."  To  attain  this  recognition,  an 
individual  must  pass  a  written 
examination.  Such  examinations  are 
administered  by  each  state.  Certain 
qualifications  are  required  before  an 
individual  will  be  allowed  to  take  the 
test.  Typically  these  include  a 
combination  of  education  from  an 
approved  institution  and  specific 
engineering  related  work  experience.  In 
some  instances,  individuals  without  the 
required  education  can  substitute 
greater  amounts  of  experience  and 
become  eligible  for  the  examinations. 
Because  of  these  requirements,  there 
can  be  individuals  qualified  to  design 
protective  systems  who  are  not  eligible 
to  obtain  registration. 

Another  reason  OSHA  does  not 
believe  registration  should  be  required 
is  because  registration  is  usually  not 
specific  with  regard  to  a  specific 
engineering  discipline.  An  individual 
could  become  a  registered  professional 
engineer  but  be  unable  to  design  a  cave- 
in  protective  system  because  of  a  lack  of 
education  and  experience  in  the 
essential  knowledges  necessary  for  this 
work. 

OSHA  has  developed  a  proposed 
definition  of  "qualified  engineer."  This 
definition  is  used  in  this  proposal  in 
conjunction  with  "qualified  person." 
OSHA  seeks  comment  on  the  proposed 
definition  of  "qualified  engineer,"  and 
the  current  definition  of  "qualified 
person"  and  solicits  suggestions  on  how 
to  improve  these  definitions. 

While  OSHA  believes  that  the 
continued  use  of  a  "qualified  person" 
wUl  provide  significant  protections  to 
reduce  the  incidence  of  injuries  and 
fatalities  in  excavation  work, 
commentors  are  urged  to  provide  data, 
in  as  much  detail  as  possible,  addressing 
the  comparative  effectiveness  of  a 
"(^alified  engineer"  requirement.  In 
making  its  final  determination,  OSHA 
will  rely  on  the  information  and  data 
received. 

(b)(15)  "Qualified  person."  This 
definition  is  identical  to  that  in 
S  1026.32(e)  and  is  included  here  for 
convenience. 

(b)(16)  "Sheeting."  This  definition  is 
new.  The  definition  is  one  of  several 
that  define  the  various  members  of  a 
support  system.  It  is  intended  to  add 
consistency  and  clarity  to  the  standard. 

This  definition  contains  some  wording 
from  the  current  definition  of  "sheet 
pile"  (E  S  1928.653(i)).  The  definition  for 
"sheet  pile"  has  been  dropped  since  the 
term  is  not  used  in  the  proposed 
standard.  "Sheeting"  is  a  broader  term. 
It  includes  all  special  types  of  sheeting, 
including  sheet  piles,  where  the  purpose 
is  to  retain  earth  in  position. 


(b)(17)  "Shield."  This  definition  is  new 
and  it  replaces  the  existing  definition  of 
•Trench  shield"  found  in  E  §  1926.653(p). 

The  concept  of  a  shield,  as  used  in  the 
proposed  standard,  is  different  from  the 
concept  of  a  shield  concept  defined  in 
the  existing  standard.  The  new 
definition  does  not  place  any  limits  on 
the  material  from  which  a  shield  may  be 
constructed. 

The  major  difference  in  definition, 
however,  is  the  manner  in  which  shields 
are  defined  to  provide  protection.  Unlike 
the  current  standard,  the  proposed 
standard  does  not  refer  to  shields  as 
devices  which  provide  protection  to 
employees  by  supporting  the  sides  of  an 
excavation  and  thereby  preventing 
cave-ins.  Shields  generally  do  not 
prevent  cave-ins,  but,  rather,  protect 
employees  from  cave-ins  that  do  occur. 
They  provide  a  limited  but  safe 
sheltered  space  for  employees  to  work 
within. 

Shields  are  one  of  several  types  of 
protective  systems  that  may  be  used  to 
guard  employees  from  cave-ins  and 
other  hazards.  Some  shields  are 
designed  to  be  expandable.  Once  in 
place  they  can  be  altered  such  that  their 
faces  are  pressed  against  and  actually 
begin  to  support  the  sides  of  the 
excavation.  In  this  configuration, 
depending  on  the  degree  of  support 
provided,  such  a  device  may  also  be 
considered  to  be  a  support  system. 

(b)(18]  "Shoring"  (Shoring  system). 
This  definition  is  new.  The  term 
"Shoring"  is  frequentiy  used  in  the 
existing  standard.  Its  use  is  maintained 
in  the  proposed  standard.  The  definition 
is  provided  to  clarify  what  is  meant  by 
the  term  since  it  is  undefined  in  the 
present  standard. 

(b)(ao)  "Sloping"  (Sloping  system). 
This  definition  is  new.  As  with 
"shoring,"  this  term  is  used  frequently  in 
both  the  existing  standard  and  the 
proposal  to  refer  to  a  method  of 
protecting  employees  against  cave-ins. 
The  definition  is  provided  to  lend 
consistency  to  the  proposed  standard 
and  to  clarify  what  is  meant  by 
"sloping." 

An  existing  definition  of  "slope" 
found  In  E  §  1926.653(1}  is  not  used  in 
the  proposal  because  the  concept 
defined  in  this  definition  is  not 
applicable  in  the  proposed  standard. 
The  existing  definition  states  that 
"slope"  means  "the  angle  with  the 
horizontal  at  which  a  particular  earth 
material  will  stand  indefinitely  without 
movement" 

The  new  definition  of  "sloping"  is  a 
broader  concept  referring  to  a  "system" 
or  "method"  of  protecting  employees  by 
preventing  cave-ins.  The  slope  or 
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multiple  slopes  used  in  a  sloping  system 
will  vary  with  the  soil  types  involved 
and  the  conditions  of  exposure,  i.e., 
loads  and  environmental  conditions. 
However,  the  slopes  used  need  not  be 
those  that  will  prevent  any  movement  of 
the  slope  indefinitely.  The  requirement 
is  that  employees  be  protected  from  a 
cave-in  of  the  slope  and  from  loose 
material  that  may  fall  or  roll  from  the 
slope  while  there  is  employee  exposure 
to  the  possibility  of  such  hazards. 

{b)(21)  "Stable  rock."  This  is  a  new 
definition.  There  is  no  deRnition  for  rock 
or  rock  conditions  in  the  existing 
standard.  Reference  is  made  to  rock  in 
the  existing  standard  in  the  footnotes  to 
Table  P-2,  "Trench  Shoring — Minimum 
Requirements."  The  footnotes  state  that 
"Shoring  is  not  required  in  solid  rock, 
hard  shale,  or  hard  slag." 

It  is  recognized  in  the  industry  that 
excavations  in  rock  normally  do  not 
present  a  cave-in  hazard  because  of  the 
inherent  stability  of  rock,  and  the  ability 
of  rock  to  carry  loads.  However,  rock 
varies  to  a  great  extent  in  its  ability  to 
remain  intact  while  exposed,  just  as 
soils  do.  There  are  conditions  that  are 
found  in  some  rock  formations,  such  as 
fractures  and  seams  of  less  stable 
material,  that  present  a  serious  hazard. 
When  such  conditions  are  encountered 
in  rock,  it  cannot  be  considered  stable. 

The  proposed  definition  for  "stable 
rock"  has  been  developed  from  the 
definition  that  was  proposed  by  the 
National  Bureau  of  Standards  [NBS)  at 
the  workshops.  Originally,  NBS  used  the 
term  "unfractured  rock."  instead  of 
"stable  rock."  However,  many 
comments  were  made  that  it  is 
impossible  to  excavate  any  rock  without 
fracturing  it  in  some  way.  The 
Construction  Advisory  Committee 
suggested  that  the  definition  be  changed 
to  "stable  rock"  (Ex.  8.  p.  356).  This 
recommendation  was  incorporated  into 
the  NBS  definition. 

Rock  conditions  that  are  unstable,  i.e., 
cannot  be  excavated  with  vertical  sides 
and  remain  intact  while  exposed,  can  be 
made  equivalent  to  stable  rock  if  a 
proper  system  is  used  to  support  the 
excavation  side.  A  note  to  this  effect  is 
placed  at  the  end  of  definition  of  "stable 
rock"  to  alert  the  user  to  this  possibility. 

(b)(22)  "Structural  Ramp."  This 
definition  has  been  added  to 
differentiate  between  ramps  made  from 
soil  or  rock  and  ramps  bailt  from 
materials  such  as  wood  or  steel. 

(b)(23)  "Support  system."  This  is  a 
new  definition.  There  is  no  definition  of 
support  system  in  the  existing  standard. 
However,  examples  of  supporting 
systems  eire  given  in  £  S  1926.6&l(f), 
sach  as  "supporting  systems:  i.e.,  piling, 
cribbing,  shoring,  etc "  The  concept 


of  a  support  system  as  used  in  the 
proposed  standard  remains  the  same  as 
in  the  existing  standard.  The  definition 
is  included  to  provide  a  more  clearly 
defined  concept. 

As  previously  discussed,  within  the 
structure  of  the  proposed  standard  the 
concept  of  "protective  system"  is  used. 
A  "support  system"  is  one  type  of 
protective  system.  It  is  further  noted  that 
a  "shoring  system"  is  a  type  of  support 
system.  Support  systems  are  more 
broadly  defined  than  shoring  systems  to 
include  structures  that  support  adjacent 
structures  or  underground  facilities, 
whereas  shoring  systems  are  defined  as 
systems  that  support  the  sides  of  an 
excavation. 

(b)(24)  "Tabulated  data."  This 
definition  is  new.  It  is  included  to  clarify 
OSHA's  intent  that  tables  and  charts 
contained  in  State  regulations  of  State 
plan  states  are  acceptable  for  use  under 
the  option  provided  by  proposed 
§  1926.652(cK3). 

(b)(25)  "Trench  (Trench  Excavation)." 
This  definition  remains  basically 
unchanged  from  the  existing  definition 
in  E  5l926.653(n).  The  changes  that  have 
been  made  are  for  the  purpose  of 
clarifying  the  definition.  For  example, 
the  words  "trench  excavation"  have 
been  added  to  indicate  more  clearly  that 
trenches  are  considered  to  be 
excavations. 

A  Note  has  been  added  to  the  end  of 
the  definition  of  the  word  "trench."  The 
substance  of  this  Note  comes  from  the 
second  part  of  the  existing  definition  of 
"excavation"  found  in  E  5  1926.653(f) 
and  deals  with  depth-to-width 
relationships  in  trenches.  The  wording 
has  been  revised  to  indicate  more 
clearly  how  a  portion  of  a  large 
excavation  can  become  a  trench,  for 
purposes  of  the  proposed  standard,  as  a 
result  of  creating  a  relatively  narrow 
space  between  the  side  of  an  excavation 
and  a  structure  that  has  been 
constructed  in  the  excavation. 

The  proposal  is  structured  such  that 
most  of  the  provisions  apply  to  all  types 
of  excavations.  However,  some  of  the 
provisions  of  Subpart  P  apply  only  to 
excavations  that  are  trenches.  For 
example,  §  1926.651(c)(2)  sets  forth 
requirements  for  means  of  access  and 
egress  in  trenches,  and  S  1926.652(c)(1) 
sets  forth  the  option  of  using 
Appendices  A  and  C  for  determining  the 
configuration  of  timber  shoring  in 
trenches.  Those  provisions  in  the 
proposal  that  apply  only  to  trenches  are 
clearly  indicated  by  use  of  the  word 
"trench"  within  the  provision. 

(bK28)  "Uprights."  This  definition 
revises  the  existing  definition  in  E 
§  lS2e.653(r).  The  definition  is  changed 
so  as  to  be  more  consistent  with 


definitions  of  other  shoring  system 
members  that  are  in  the  proposed 
standard,  and  to  expand  on  the  cortcept 
of  the  term. 

The  term  "uprights,"  as  used  in  the 
proposed  standard  refers  only  to  upright 
members  used  in  trench  shoring 
systems.  Such  uprights  are  usually 
spaced  some  distance  apart  when  in 
position.  Normally  uprights  are  referred 
to  as  "sheeting"  when  they  are 
positioned  such  that  they  are  very 
closely  spaced,  in  contact  with  adjacent 
uprights,  or  interconnected.  The 
proposed  definition  of  "uprights"  is 
intended  to  clarify  the  application  of  the 
proposal  in  each  of  these  positions. 

(b)(29)  "Wales."  Paragraph  E 
§  1926.653(s)  of  the  current  standard 
refers  the  reader  to  paragraph  E 
§  1926.653{m)  for  the  definition  of 
"Wales."  Paragraph  E  5  1926.653(m) 
states  that  "stringers"  (wales)  are  "the 
horizontal  members  of  a  shoring  system 
whose  sides  bear  against  the  uprights  or 
earth."  However,  the  term  "stringers"  is 
also  referred  to  in  paragraph  E 
§  1926.650(d]  as  the  supports  for  plank 
steps,  which  is  inconsistent  with  its 
definition. 

OSHA  is  proposing  to  address  this 
problem  by  dropping  use  of  the  word 
"stringers."  In  the  proposal,  only  the 
term  "wales"  is  defined  and  used  to 
refer  to  the  horizontal  members  of  a 
shoring  system.  The  term  "stringers" 
does  not  appear  in  the  proposal  and 
need  not  be  defined. 

For  reasons  to  be  discussed  below, 
the  following  terms  which  are  contained 
in  the  current  standard  are  not  used,  and 
therefore  need  not  be  defined  in  the 
proposal:  E  §  1926.653(b)  "Angle  of 
repose";  E  §  1926.653(c)  'Bank":  E 
§  1926.653(n)  "Hard,  Compact  soil":  M. 
§  1926.653(j)  "Sheet  pile";  E  §  1926.653(1) 
"Slope";  E  S  1926.653(m)  "Stringers";  E 
§  1926.  653(o)  "Trench  jack":  E 
§  1926.653(q)  "Unstable  soil";  and  E 
5  1926.653(t)  "Walls." 

The  term  "angle  of  repose,"  as  defined 
in  the  existing  standard,  is  not 
consistent  with  its  use  in  the  civil 
engineering  field  The  existing  definition 
in  E  5  1926.653(b)  defines  "angle  of 
repose"  as  "the  greatest  angle  above  the 
horizontal  plane  at  which  a  material  will 
lie  without  sliding."  The  specific 
standards  in  E  S  1926.651(e),  E 
h  1926.S51(g)  and  E  !  ig26.651(h)  speak 
of  determining  the  "angle  of  repose," 
excavating  to  the  "angle  of  repose."  and 
flattening  the  "angle  of  repose,"  all  of 
Mrhich  suggest  that  a  single  "angle  of 
repose"  can  be  determined  for  any 
particular  soil.  However,  in  the 
American  Society  for  Testing  and 
Materials  (ASTM)  Standard  D  65»-67, 
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"Standard  Deflnitions  of  Terms  and 
Symbols  Relating  to  Soil  and  Rock 
Mechanics,"  "angle  of  repose"  is  defined 
as  follows: 

"Angle  between  the  horizontal  and 
maximum  slope  that  a  soil  assumes 
through  natural  processes.  For  dry 
granular  soils  the  effect  of  height  is 
negligible:  for  cohesive  soils  the  effect  of 
height  of  slope  is  so  great  that  the  "angle 
of  repose"  is  meaningless." 

What  this  essentially  means  is  that 
there  is  no  one  "angle  of  repose"  for  a 
given  type  of  soil,  for  in  practice,  most 
soils  encountered  have  some  degree  of 
cohesion.  In  addition,  while  the  "angle 
of  repose"  for  granular  soils  is 
unaffected  by  the  height  of  the  cut,  it 
does  change  in  response  to 
densification,  and  in  changes  in 
environmental  conditions  or  exposure. 

The  concept  of  "angle  of  repose,"  as 
used  in  the  current  standard,  differs 
from  that  accepted  by  the  civil 
engineering  community  and  has  led  to 
confusion  as  to  the  meaning  and  intent 
of  the  standard.  To  eliminate  this 
confusion,  OSHA  beheves  that  use  of 
the  term  "angle  of  repose"  should  not  be 
continued.  Therefore,  it  is  not  used  in 
the  proposed  standard. 

The  term  "bank"  is  deHned  in 
paragraph  E  §  1926.653(c)  as  "a  mass  of 
soil  rising  above  a  digging  level."  This 
de^ition  is  not  entirely  clear  in  its 
meaning  because  the  use  of  the  term 
"digging  level."  The  OSHRC  has 
interpreted  the  term  "digging  level"  to 
mean  "the  level  at  which  digging  is 
commenced"  (2  BNA  OSHC 1130). 
Under  this  interpretation,  the  sides  of 
trenches  would  not  be  considered 
"banks"  because  the  sides  of  trenches 
would  be  below  "the  digging  level" 
rather  than  above  it.  However,  the 
wording  of  paragraph  E  S  1926.652(a) 
suggests  that  sides  of  trenches  be 
included  in  the  meaning  of  the  term 
"bank."  For  example,  paragraph  E 
S  1926.652  states: 

"Banks  more  than  five  feet  high  shall 
be  shored,  laid  back  to  a  stable  slope,  or 
some  other  equivalent  means  of 
protection  shall  be  provided  where 
employees  may  be  exposed  to  moving 
ground  or  cave-ins."  (Emphasis  added). 
The  OSHRC  interpretation  does  not 
conflict  with  the  above  wording. 
However,  the  paragraph  goes  on  to 
state:  "Trenches  less  than  five  feet  in 
depth  shall  also  be  effectively  protected. 
.  .  ."  (Emphasis  added).  Thus,  the 
wording  of  paragraph  E  §  1926.652(a) 
seems  to  equate  "banks"  with  sides  of 
trenches,  in  contradiction  to  the  OSHRC 
interpretation.  In  addition,  it  is  stated  in 
paragraph  E  5  1926.652(a):  "Refer  to 
Table  P-1  as  a  guide  in  sloping  of 
banks."  Table  P-1  is  titled 


"Approximate  Angle  of  Repose  for 
Sloping  of  Sides  of  Excavations."  Thus, 
"banks"  and  "sides"  are  again 
seemingly  equated,  in  contradiction  to 
the  OSHRC  interpretation. 

OSHA  is  proposing  to  eliminate  the 
use  of  the  term  "bank"  to  eliminate  the 
problems  discussed  above. 

The  terms  "hard,  compact  soil"  and 
"unstable  soil"  in  the  current  standard 
describe  particular  soil  conditions. 
These  terms  are  not  used  in  the 
proposal.  In  the  reformatting  of  the 
proposed  standard,  all  references  to 
particular  soil  conditions  have  been 
deleted  from  the  standard  itself,  and 
appear  instead  in  the  appendices. 
Fiulhermore,  all  soil  conditions  are 
d^ned  in  the  appendices  in  a 
completely  new  soil  classification 
system  which  does  not  use  the  terms 
"hard,  compact  soil"  or  "imstable  soil." 

The  reasons  for  eliminating  the 
definitions  for  "sheet  pile,"  "slope,"  and 
"walls"  have  been  discussed  above  in 
the  discussions  of  paragraphs  (b)(15), 
{b)(19)  and  (b)(8)  respectively. 

The  term  "trench  jack"  is  not  used  in 
the  proposal  and  need  not  be  defined. 

Section  1926.651— General 
Requirements. 

Overview.  Proposed  S  1926.651 
contains  requirements  for  the  protection 
of  employees  against  several  different 
types  of  hazards  of  excavation-related 
work.  The  section  is  arranged  with 
eleven  major  paragraphs,  most  of  which 
are  revisions  of  the  current  requirements 
in  sections  E  §  1926.650.  E  S  1926.651. 
and  E  §  1926.652.  Changes  have  been 
made  to  clarify  ambiguous  language  and 
eliminate  redundant  requirements.  Some 
paragraphs  have  been  reformatted  to 
improve  ease  of  understanding.  Other 
revisions  have  been  made  to  clarify 
O&HA's  intentions  as  to  the  scope  and 
application  of  ciirrent  provisions  of  the 
excavation  standard.  New  requirements 
have  been  added  to  protect  employees 
against  known  hazards  where  gaps  in 
coverage  currently  exist. 

Discussion.  Paragraph  (a),  "surface 
encumbrances,"  requires  that  surface 
encumbrances  that  are  located  so  as  to 
create  a  hazard  to  employees  be  made 
safe  or  removed.  The  hazard  presented 
by  surface  encumbrances,  including 
trees  and  boulders,  primarily  arises  if 
excavation  operations  undermine  or 
otherwise  cause  such  encumbrances  to 
become  unstable  and  fall  or  collapse 
onto  employees.  Surface  encumbrances 
can  also  impede  smooth  traffic  flow  on 
excavation  sites.  The  wording  of  this 
requirement  is  changed  only  in  a  minor 
way  from  the  existing  requirement  in  E 
§  1926.651(b). 


The  requirement  applies  to  all 
employees  involved  in  construction 
activities  at  the  worksite.  The  existing 
paragraph  includes  the  wording 
"involved  in  excavation  work  or  in  the 
vicinity  thereof  at  any  time  during 
operations."  OSHA  proposes  to  drop 
this  additional  wording  as  it  is 
redundant. 

The  requirement  that  surface 
encumbrances  be  removed  or  made  safe 
"before  excavating  is  begun"  does  not 
appear  in  the  proposal.  In  many 
instances,  it  is  not  feasible  to  remove  all 
surface  encumbrances  from  a  site  before 
excavating  is  begim  simply  because  the 
site  is  too  large.  The  proposal  would 
require  such  removal  whenever  surface 
encumbrances  are  encountered. 

Paragraph  (b),  "Underground 
installations,"  specifies  the  requirements 
for  dealing  with  existing  utility  and 
other  underground  installations  that 
may  be  encountered  during  excavation 
operations.  These  requirements  are 
based  on  those  in  existing  paragraph  E 
§  1926.651(a).  This  existing  paragraph 
has  been  reformatted.  Four  separate 
subparagraphs  are  proposed  to  improve 
clarity. 

Underground  installations  include  all 
types  of  utility  lines  either  in  service  or 
abandoned.  They  also  include 
foundations  and  underground  storage 
tanks  of  all  kinds. 

Employees  may  be  exposed  to  serious 
hazards  as  a  result  of  damage  to 
underground  installations.  Flooding, 
shock,  asphyxiation,  electrocution,  Hre 
and  explosion,  and  collapse  of 
undermined  installations  are  some  of 
the  hazards  that  result  when 
underground  installations  are  damaged. 
These  hazards  can  be  eliminated  if  the 
locations  of  underground  installations 
are  properly  identified  prior  to 
excavation,  and  if  such  installations  are 
property  supported  or  protected  when 
excavation  takes  place  near  them. 

Paragraph  (b)(1)  specifies  that  the 
"estimated  location"  of  undergroimd 
installations  "that  maybe  encountered 
during  excavation  work  shall  be 
determined  prior  to  opening  an 
excavation."  This  requirement  differs 
from  the  existing  requirement  which 
requires  only  that  an  effort  be  made  to 
determine  whether  such  installations 
will  be  encountered  and,  if  so,  where 
such  underground  installations  are 
located. 

At  the  suggestion  of  the  Advisory 
Conunlttee  (Ex.  8,  p.  358),  the  proposed 
requirement  is  more  stringent  than  the 
existing  rule.  OSHA  believes  that  the 
proposed  revision  is  needed  to  prevent 
many  of  the  accidents  involving  damage 
to  underground  installations  and  to 
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protect  employees  from  such  accidents. 
The  proposed  language  will  insure  that 
the  effort  to  locate  existing  installations 
is  carried  to  the  point  where,  at  the  very 
minimum,  an  estimated  location  is 
determined. 

It  is  recognized  that  the  existence  of 
underground  installations  is  not  always 
readily  apparent.  However,  in  many 
locations  there  are  features  which 
would  indicate  the  presence  of 
underground  installations.  An  example 
of  this  would  be  in  a  housing 
subdivision  where  there  are  no  utility 
poles.  It  could  reasonably  be  assumed 
that  certain  utilities  are  underground  in 
this  situation.  The  proposal  also 
recognizes  those  situations  in  which 
underground  installations  are  not  known 
to  exist  beforehand,  but  can  be 
determined  through  the  exercise  of 
reasonable  diligence  prior  to  excavating. 

Paragraph  (b)[2]  requires  that  utility 
companies  be  contacted  and  advised  of 
proposed  work  before  the  start  of  actual 
excavation.  Frequently  utility  companies 
can  help  verify  the  locations  of  the 
underground  facilities.  This  requirement 
is  unchanged  from  the  existing  standard. 

Paragraph  (b)(3)  requires  that  as  the 
excavation  approaches  the  estimated 
location  of  an  underground  installation, 
the  exact  location  be  determined.  This 
requirement  is  unchanged  from  the 
existing  standard.  There  are  several 
ways  to  locate  the  exact  location  of 
underground  installations.  These  include 
careful  probing  and  hand  digging.  In  the 
February  1972  amendments  (37  FR  3512), 
the  original  language,  which  stated  ". . . 
the  exact  location  shall  be  determined 
by  careful  probing  or  hand  digging  . . ." 
was  changed  to  allow  other,  equally 
effective  means  of  locating  such 
installations.  OSHA  is  proposing  to 
expand  the  provision  to  provide 
examples  of  methods  of  locating  these 
installations. 

Paragraph  (b)(4]  requires  that 
underground  installations  be  removed, 
protected  or  supported  as  necessary 
when  uncovered  to  safeguard 
employees.  This  proposed  provision  is 
intended  to  prevent  injuries  suffered  by 
employees  which  result  from  damage  to 
exposed  installations,  contact  with 
energized  lines,  the  collapse  of 
unsupported  installations  and  other 
similar  exposures.  The  existing 
requirement  requires  only  that 
installations  be  properly  supported.  This 
is  insufficient  to  protect  employees 
adequately.  Removal  or  protection  of 
exposed  installations  are  other  means  to 
protect  employees  that  at  times  can  be 
more  appropriate. 

Paragraph  (c)  sets  forth  the 
requirements  for  access  to  and  egress 
from  excavations.  These  requirements 


are  found  throughout  the  existing 
standard  in  E  5  1926.650  (b),  (c),  and  (d), 
E  §  1926.651  (x)  and  E  §  1926.652(h).  The 
requirements  have  been  grouped  into  a 
more  logical  order  but  have  not  been 
changed  to  any  great  extent.  These 
requirements  address  hazards  resulting 
from  inadequate  design  and 
construction  of  ramps  and  runways  and 
from  inadequate  placement  of  exits  in 
trenches. 

Paragraph  (c)(1)  specifies  five  general 
requirements  for  the  design  and 
construction  of  ramps  and  runways. 

Paragraph  {c)(l)(i)  requires  that 
structural  ramps  be  "designed  by  a 
qualified  person,  a  qualified  engineer  or 
a  person  under  the  direction  of  a 
qualified  engineer,  in  accordance  with 
accepted  engineering  practices."  This 
differs  from  the  existing  requirement  in 
E  §  1926.651(x)  which  requires  ramps  to 
be  "designed  and  constructed  by 
qualified  persons  in  accordance  with 
accepted  engineering  practices." 
(Emphasis  added.)  The  requirement  for 
design  by  "qualified  persons"  was  also 
changed  so  that  the  language  used 
would  be  consistent  with  other  language 
and  requirements  in  the  proposal. 

The  actual  construction  of  ramps  is 
usually  not  spoken  of  in  terms  of 
engineering  practices.  Therefore,  OSHA 
is  proposing  to  revise  the  existing 
language  to  maintain  this  distinction. 
The  proposed  language  would  require 
that  structural  ramps  be  "constructed  in 
accordance  with  their  design"  instead  of 
in  accordance  with  accepted 
engineering  practice. 

This  paragraph  addresses  the  hazard 
of  structural  ramps  collapsing  under 
heavy  vehicle  or  personnel  load 
conditions  because  of  underdesigned 
members  or  connections.  In  some  large 
excavations,  ramps  of  steel  or  wood  are 
provided  for  vehicle  access  and  egress. 
More  frequently,  however,  earthen 
ramps  are  used.  These  earthen  ramps 
are  created  out  of  material  that  is  left  in 
place  as  the  excavation  is  made.  Such 
earthen  ramps  are  not  considered 
structural  ramps.  For  this  reason,  the 
word  "structiu-al"  is  added  to  clarify 
when  design  of  particular  ramps  by  a 
qualified  individual  is  necessary.  OSHA 
requests  comment  and  data  on  whether 
structural  ramps  used  by  a  limited 
number  of  employee  (5  or  less)  should 
be  required  to  be  designed  by  a 
qualified  individual  or  alternatively, 
should  structural  ramps  be  a  certain 
height  before  a  qualified  individual  is 
required? 

Paragraphs  (c)(l)(ii)  through  (c)(l)(v) 
address  the  hazards  of  trips,  slips  and 
falls.  These  requirements  are  the  same 
as  the  requirements  in  existing 
paragraphs  E  S  1926.650(b).  E 


§  1926.650(c)  and  E  \  1926.650(d).  The 
words  "raised  walkways."  "walkways" 
and  "sidewalks"  have  been  dropped  in 
the  proposal  since  these  terms  are 
embodied  in  the  concept  of  runways. 
Paragraph  (c)(2)  requires  that  a  safe 
means  of  egress  be  located  in  trenches 
four  feet  (1.2  m)  in  depth  so  as  to  require 
no  more  than  25  feet  (7.6  m)  of  lateral 
travel  for  employees.  This  requirement 
is  the  same  as  in  existing  paragraph  E 
S  192e.652(h).  Ladders,  stairs,  or  ramps 
are  considered  adequate  to  meet  this 
requirement.  As  defined  in  proposed 
definition  \  1926.650(b)(14).  ramps  may 
be  constructed  in  the  earth,  and 
therefore  this  means  of  exit  is  added  to 
the  list  of  examples  of  acceptable 
methods  of  egress. 

Paragraph  (d).  "Exposure  to  vehicular 
traffic,"  requires  that  employees 
exposed  to  vehicular  traffic  be  provided 
with  and  wear  warning  vests  made  of 
refiectorized  or  high-visibility  material. 

Employees,  particularly  those 
involved  in  trenching  work,  frequently 
work  where  vehicular  traffic  flow  is 
maintained  in  close  proximity  to  the 
excavation  operations.  Employees  may 
be  assigned  to  direct  traffic  flow  onto  or 
off  of  construction  sites  or  adjacent  to 
construction  sites.  These  employees  are 
exposed  to  the  hazard  of  being  struck  by 
such  vehicles.  This  hazard  is  increased 
during  dark  or  near-dark  periods  of  the 
day.  The  provisions  of  this  paragraph 
are  intended  to  reduce  this  hazard. 
This  requirement  differs  from  the 
existing  requirement  in  paragraph  E 
§  1926.650(f).  The  words  "be  instructed 
to"  have  been  deleted.  The  proposed 
requirement  is  for  employees  to  "wear" 
such  vests,  whereas  the  current 
standard  states:  "Employees  .  .  .  shall 
be  instructed  to  wear.  .  .  ."  This  change 
is  necessary  to  clarify  the  intent  of  the 
standard. 

Paragraph  (e).  "Exposure  to  falling 
loads."  requires  that  no  employee  be 
permitted  under  loads  handled  by  lifting 
or  digging  equipment.  In  addition,  it 
requires  that  employees  stand  away 
from  vehicles  that  are  being  loaded  or 
unloaded  to  avoid  being  struck  by  any 
spillage.  These  requirements  are 
basically  unchanged  from  the  existing 
requirements  in  E  5  1926.650(h).  The 
words  "power  shovels,  derricks,  or 
hoists"  were  changed  to  "lifting  or 
digging  equipment"  in  the  first  sentence. 
This  change  was  made  to  make  the 
requirements  apply  more  generally  to  all 
kinds  of  lifting  or  digging  machines 
rather  than  be  limited  to  those  listed,  as 
is  implied  in  the  existing  standard.  In 
this  way.  backhoes  and  other  such 
equipment  are  clearly  intended  to  be 
included  in  these  requirements. 
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In  the  second  sentence,  the  words  "or 
unloaded"  were  added.  OSHA  believes 
that  the  hazard  to  employees  from  loads 
falling  during  unloading  is  just  as  great 
as  during  loading.  Therefore,  this 
requirement  was  added  to  ensure  the 
safety  of  employees  during  these 
operations. 

A  note  withm  paragraph  (e)  indicates 
that  operators  of  vehicles  may  remain  in 
cabs  that  provide  adequate  protection 
from  falling  loads  during  loading  and 
unloading  operations.  This  is  consistent 
with  safe  industry  practice  and  current 
OSHA  standards  in  E  5  1926.601— 
"Motor  Vehicles." 

Paragraph  (f).  "Warning  system  for 
mobile  equipment,"  addresses  the 
hazard  of  equipment  being  driven  over 
the  edge  of  an  excavation.  The 
requirement  states  that  where  the 
operator  does  not  have  a  clear  and 
direct  view  of  an  excavation,  and  he  or 
she  is  required  to  operate  equipment 
adjacent  to  or  approaching  that 
excavation,  then  a  warning  system  such 
as  barricades,  hand  or  mechanical 
signals,  or  stop  logs  shall  be  utilized. 
The  warning  system  is  intended  only  to 
warn  the  operator  as  to  the  location  of 
the  edge  of  the  excavation.  It  can.  but 
need  not,  be  designed  to  prevent  a 
vehicle  from  being  driven  over  the  edge 
of  an  excavation. 

This  requirement  replaces  the 
requirement  in  existing  paragraph  E 
§  1926.651(s).  That  paragraph  requires: 
"When  mobile  equipment  is  utilized  or 
allowed  adjacent  to  excavations, 
substantial  stop  logs  or  barricades  shall 
be  installed." 

The  language  of  the  current  standard 
is  unclear  as  to  its  intended  meaning 
because  of  use  of  the  word 
"substantial."  Use  of  this  word  makes  it 
difficult  to  determine  if  the  intent  of  the 
rule  is  to  prevent  mobile  equipment  from 
going  overboard  into  an  excavation  or  if 
the  intent  is  to  remind  an  operator  not  to 
proceed  any  further  toward  the  edge  of 
an  excavation. 

Due  to  the  nature  of  some  of  the 
heavy  mobile  equipment  that  is 
operated  on  construction  sites,  it  is  often 
impractical  to  construct  barricades 
substantial  enough  to  prevent  equipment 
from  going  overboard  into  an 
excavation.  On  trenching  sites,  where 
lengths  of  an  excavation  are  often  open 
for  great  distances,  or  for  very  short 
periods  of  time,  requiring  barriers  of 
such  magnitude  would  place  an 
unreasonable  burden  on  the  employer. 
Use  of  such  systems  can  also  impede 
efficient  out  safe  methods  of  backfilling. 

It  is  OSHA's  opinion  that  there  are 
equally  effective  and  far  less  costly 
alternatives  available  to  protect  workers 
in  and  around  excavations  from  the 


danger  of  mobile  equipment.  Therefore, 
the  proposed  requirement  would  both 
clarify  when  warning  systems  are 
needed  and  identify  the  types  of 
warning  systems  that  are  acceptable  to 
protect  vehicle  operators  and  workers  in 
excavations.  OSHA  believes  that  signals 
from  observers  can  be  used  effectively 
for  purposes  of  protecting  employees 
against  the  hazard  in  question.  Signals 
are  currently  specified  in  other  existing 
standards  as  an  acceptable  means  of 
guiding  mobile  equipment  when  this 
equipment  is  backing  up.  In 
§  1926.601(b)(4),  it  is  stated: 

(4)  No  employer  shall  use  any  motor 
vehicle  equipment  having  an  obstructed 
view  to  the  rear  unless: 

(i)  The  vehicle  has  a  reverse  signal 
alarm  audible  above  the  surrounding 
noise  level;  or 

(ii)  The  vehicle  is  backed  up  only 
when  an  observer  signals  that  it  is  safe 
to  do  so. 

The  language  of  the  proposal 
recognizes  that  methods  of  signaling  can 
be  considered  effective  and  clarifies  the 
intent  of  the  existing  mobile  equipment 
requirements. 

An  additional  revision  is  being 
proposed  regarding  paragraph  E 
§  1926.651(s).  The  words  "if  possible  the 
grade  should  be  away  from  the 
excavation"  currently  appear  at  the  end 
of  the  existing  paragraph.  Although  the 
language  is  advisory  it  does  provide  an 
example  of  a  safe  practice  to  follow  in 
addition  to  the  required  practices. 
OSHA  is,  therefore,  proposing  that  this 
advisory  language  be  maintained. 
Paragraph  (g).  "Hazardous 
atmospheres,"  contains  requirements  for 
preventing  employee  exposure  to 
hazardous  atmospheres  through  the  use 
of  testing  and  controls.  It  also  sets  forth 
requirements  for  the  use  of  emergency 
rescue  equipment  where  hazardous 
atmospheric  conditions  exist  or  could 
develop  during  work  in  an  excavation. 

The  existing  standard  contains 
provisions  in  paragraphs  E  §  1926.650(g]. 
E  §  1926.651(v)  and  E  §  1926.652(f]  for 
protecting  employees  against  hazardous 
atmospheric  conditions.  Generally,  the 
existing  language  is  not  specific 
regarding  testing  requirements,  and  it 
may  not  be  clear  as  to  how  the 
requirements  set  forth  in  Subpart  P 
interface  with  requirements  set  forth  in 
Subparts  O  and  E,  "Occupational  Health 
and  Environmental  Controls"  and 
"Personal  Protective  and  Life-saving 
Equipment,"  respectively.  Therefore, 
language  has  been  added  to  clarify  these 
areas,  as  noted  below. 

Paragraph  (g)(1)  addresses 
atmospheric  testing  and  controls. 
Language  has  been  added  to  clarify  that 
the  requirements  in  paragraphs  (g)(l](i] 


through  (g)(l)(iv)  are  in  addition  to  the 
requirements  set  forth  in  Subparts  D  and 
E. 

Paragraph  (g)(l)(i)  requires  testing  for 
oxygen  deficiency  or  gaseous  conditions 
in  excavations  greater  than  four  feet  (12 
m)  in  depth  where  these  conditions  exist 
or  could  reasonably  be  expected  to 
exist.  Further,  it  is  required  that  the 
testing  be  done  before  employees  enter 
the  excavation.  If  no  employees  enter 
such  an  excavation,  testing  need  not  be 
done.  This  differs  from  the  existing 
language  which  requires  that:  "In 
locations  where  oxygen  deficiency  or 
gaseous  conditions  are  possible,  air  in 
the  excavation  shall  be  tested." 

The  definition  of  "confined"  or 
"enclosed  space"  in  existing  paragraph 
E  §  1926.21(b)(6)(ii)  includes  ". . .  open 
top  spaces  more  than  four  feet  in  depth 
such  as  pits,  tubs,  vaults,  and  vessels." 
The  four  foot  (1.2  m)  depth  requirement 
in  the  proposed  rule  was  added  to 
clarify  where  testing  is  required  for 
excavations,  and  to  be  consistent  with 
this  existing  definition. 

The  existing  language  requiring  that 
tests  be  performed  "where  oxygen 
deficiency  or  gaseous  conditions  are 
possible"  was  changed  to  a  requirement 
that  OSHA  believes  is  more  reasonable, 
but  still  provides  worker  protection. 
Taken  literally,  the  conditions  listed  in 
the  existing  language  are  possible  in  any 
given  excavation  if  the  proper 
circumstances  are  present.  However,  in 
some  circumstances  these  hazardous 
atmospheric  conditions  are  more  likely 
to  be  expected  to  exist  or  occur  than  in 
other  circumstances.  For  example,  work 
involving  the  extension  or  maintenance 
of  sewer  utility  or  gas  utility  systems, 
work  near  refineries  or  near  areas 
where  petroleum  distillates  are  handled 
or  stored,  and  work  near  landfills  or 
hazardous  waste  dumps  are  situations 
where  hazardous  atmospheric 
conditions  could  occur  (Ex.  8,  pp.  224- 
226,  369-370).  Atmospheres  in 
excavations  in  such  situations  must  be 
tested. 

However,  it  is  OSHA's  opinion  that  it 
is  not  reasonable  to  require  that  all 
excavations  be  tested  routinely  since  it 
is  unlikely  that  oxygen  deficiency  or 
gaseous  conditions  will  occur  in  the  vast 
majority  of  situations.  Where  the 
conditions  are  such  that  these  hazards 
could  not  reasonably  be  expected  to 
occur,  OSHA  believes  that  routine 
testing  should  not  be  required. 
Accordingly,  the  requirement  is  written 
to  reflect  what  OSHA  believes  to  be  a 
more  reasonable  approach  to  testing. 

The  examples  cited  above  of  areas 
that  are  more  likely  to  be  hazardous  are 
not  intended  to  be  a  comprehensive  list. 
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There  are  many  unique  circumstances 
that  could  result  in  the  formation  of  a 
hazardous  atmosphere  in  excavation- 
related  work.  An  excavation  that  is  free 
of  hazardous  atmospheric  conditions  on 
any  particular  day  may  not  be  safe  the 
following  day.  To  ensure  that  employees 
are  continually  protected  against  the 
development  of  hazardous  atmospheres 
in  excavations,  OSHA  is  proposing  to 
require  that  daily  inspections  (not 
necessarily  involving  air  testing)  for 
evidence  of  potentially  hazardous 
atmospheric  conditions  be  conducted  by 
a  competent  person.  This  requirement  is 
in  proposed  §  1926.651(k)(l).  It  is 
intended  that  such  inspections  be 
conducted  to  identify  areas  or  situations 
where  hazardous  atmospheric 
conditions  exist,  or  could  reasonably  be 
expected  to  exist,  during  the  course  of 
work.  Where  such  areas  or  situations 
are  identified,  the  requirements  of 
paragraph  (g)  apply. 

Proposed  paragraph  [g)(l)(ii)  is  being 
added  to  clarify  when  protection  against 
exposure  to  oxygen  deficiency  is 
required,  and  to  identify  the  precautions 
that  are  acceptable  to  prevent  such 
exposures.  Oxygen  deficiency  is  not 
specifically  defined  in  the  existing 
excavation  standard.  However,  the 
existing  requirements  for  air  quality  for 
supplied  air  in  E  §  1910.134(d)(1),  which 
has  been  identified  as  applicable  to  the 
construction  industry,  states  that 
"Breathing  air  shall  meet  at  least  the 
requirements  of  the  specification  for 
Grade  D  breathing  air  as  described  in 
Compressed  Gas  Association 
Commodity  Specification  G-7.1-1966." 
This  specification  denotes  a 
concentration  of  19.5  percent  oxygen  as 
the  lower  limit  for  synthesized  air. 
Additionally,  in  existing  standard  E 
§  1910.94,  a  concentration  of  oxygen  of 
19.5  percent  is  a  lower  limit  that  is 
specified.  Therefore,  the  19.5  percent 
limit  for  oxygen  is  specifically  identified 
in  the  proposed  standard  in  order  to  be 
consistent  with  the  existing 
requirements  and  to  clarify  when  testing 
and  protection  are  required. 

The  existing  standard  requires  that 
employees  subjected  to  oxygen 
deficiency  be  protected  with  approved 
respiratory  protection  as  set  forth  in 
Subpart  D.  However,  the  use  of 
increased  ventilation  can  be  as  effective 
or  more  effective  in  dealing  with  oxygen 
deficient  atmospheres.  Therefore,  this 
type  of  protection  is  also  identified  as 
acceptable  in  the  proposal. 

Paragraph  (g)(l)(iii]  addresses  the 
hazards  posed  by  the  accumulation  of 
flammable  gases.  The  proposed 
standard  requires  that  adequate 
precautions  be  taken  to  prevent 


employee  exposure  to  atmospheres 
containing  a  concentration  of  flammable 
gas  in  excess  of  20  percent  of  its  lower 
flammable  limit  (LFL).  This  differs  from 
the  existing  requirement  which  states  in 
E  §  1926.651(v):  "When  flammable  gases 
are  present,  adequate  ventilation  shall 
be  provided  or  sources  of  ignition  shall 
be  eliminated." 

As  stated,  the  existing  provision 
requires  that  ventilation  be  provided 
when  a  flammable  gas  exists  in  any 
concentration  or,  as  an  alternative,  that 
sources  of  ignition  be  eliminated.  OSHA 
believes  that  this  requirement  is  too 
restrictive  at  low  concentrations  of 
flammable  gas  in  the  atmosphere,  but 
not  nearly  restrictive  enough  where  high 
concentrations  exist.  By  indicating  a 
limit  to  the  allowable  concentration  of  a 
flammable  gas,  the  proposal  notifies 
employers  of  the  level  of  performance 
required  to  protect  employees. 

Paragraph  (g)(l)(iv)  is  a  new 
requirement  that  is  added  to  clarify 
further  the  intention  of  the  existing 
requirements  for  testing.  Testing  is  not 
an  effective  method  of  preventing 
exposure  to  hazardous  atmospheres  if  it 
is  used  only  to  detect  hazardous 
conditions  initially  and  then  not  used 
again.  Therefore,  the  proposal  requires 
the  employer  to  conduct  additional 
testing  to  ensure  that  atmospheres 
remain  safe  whenever  controls  are  used 
that  are  intended  to  reduce  the  levels  of 
atmospheric  contaminants  to  acceptable 
levels. 

Paragraph  (g)(2)(i)  requires  that 
emergency  rescue  equipment  be  readily 
available  wherever  hazardous 
atmospheric  conditions  exist  or  may 
reasonably  be  expected  to  develop 
during  work  in  an  excavation.  This 
requirement  is  different  from  the 
existing  requirement  in  E  §  1926.651(v) 
only  to  the  extent  that  the  requirement 
for  the  equipment  to  be  "attended"  is 
deleted  in  the  proposal.  The  manner  in 
which  the  word  "attended"  is  used  in 
the  current  standard  implies  that 
personnel  be  with  and  responsible  for 
the  equipment  even  when  not  in  use. 
This  is  not  the  intent  of  the  standard, 
and  this  word  is  being  dropped. 

Paragraph  (g)(2)(ii)  requires  that 
employees  entering  bell-bottom  pier 
holes,  and  similar  pier  hole  footing 
excavations  that  are  not  belled  at  the 
bottom,  wear  a  harness  with  a  lifeline, 
and  that  the  lifeline  be  individually 
attended.  These  requirements  are  based 
on  those  in  existing  paragraph  E 
S  1926.652(f). 

The  existing  requirements  in  E 
S  1926.652(f)  apply  only  to  bell-bottom 
pier  holes.  These  holes  are  a  special 
type  of  footing  excavation  into  which 


employees  descend  to  inspect  the  hole 
configuration.  However,  employees  are 
also  at  times  required  to  descend,  to 
conduct  similar  inspections,  into  similar 
footing  excavations  that  are  not  belled 
at  the  bottom.  These  employees  must  be 
protected  against  the  same  hazards  that 
can  exist  in  bell-footings.  Therefore  the 
language  of  the  proposal  is  changed  to 
reflect  this  need. 

The  purpose  of  this  requirement  is  to 
allow  rapid  rescue  of  an  employee  in  the 
limited  space  of  these  special  types  of 
excavations  without  exposing  other 
employees  to  the  associated  hazards. 
Because  of  the  configuration  and 
unusual  depths  of  this  type  of 
excavation,  an  oxygen  deficient  or  other 
hazardous  atmosphere  could  occur  very 
quickly,  requiring  rapid  removal  of  any 
exposed  employee. 

The  intent  of  the  requirement  that 
lifelines  "shall  be  individually  manned 
that  while  the  lifeline  is  actually  in  use, 
personnel  be  assigned  to  oversee  the 
individual  to  whom  the  Ufeline  is 
attached. 

The  current  standard  provides  that 
lifelines  "sgall  be  individually  manned 
and  be  separate  from  any  line  used  to 
remove  materials  excavated  from  the 
bell  footing"  (emphasis  added).  The 
proposal  would  revise  this  language  to 
require  that  lifelines  "shall  be  separate 
from  any  line  used  to  handle 
materials  .  .  .  ."  (emphasis  added). 
This  clarification  is  to  indicate  that  the 
lifeline  must  be  separate  from  any  line 
used  to  remove  or  supply  any  materials 
from  or  to  the  footing  excavation. 

Paragraph  (h),  "Protection  against 
water  accumulation,"  contains  four 
provisions  that  address  the 
accumulation  in  and  the  control  and 
removal  of  water  from  excavations. 
Water  is  present,  or  very  likely  to  be 
present,  during  the  course  of  work  in 
many  excavations.  Water  accumulation 
can  result  from  surface  water  entering 
the  excavation,  from  ground  water,  from 
rain  or  melting  snow,  or  from  leaking  or 
damaged  utilities  such  as  water  or 
sewer  lines.  Water  creates  muddy  or 
slippery  surfaces  that  expose  employees 
to  slips  and  falls.  Rapid  accumulation, 
such  as  from  a  damaged  water  supply 
line,  has  even  resulted  in  drownings  (Ex. 
9).  The  action  of  water  against  the  sides 
of  excavations  can  cause  undermining 
and  cave-ins.  Accumulated  water  will 
saturate  the  sides  of  excavations  and 
weaken  them  to  the  point  where  cave- 
ins  are  very  likely  to  occur  even  in  very 
shallow  excavations.  Further,  where 
protective  systems  are  in  place, 
acciunulated  water  can  adversely  affect 
the  capacity  of  the  systems. 
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The  exisiing  requirement  in  E 
§  1926.651(p)  states:  "Water  shall  not  be 
allowed  to  accumulate  in  an 
excavation."  Taken  literally, 
accumulated  water  in  any  amount,  in 
any  part  of  an  excavation,  violates  the 
existing  standard.  However,  OSHA  does 
not  believe  this  to  be  the  intent  of  the 
standard.  At  times,  such  as  during 
sudden  rain  stonns,  for  example,  or 
when  snow  melts,  it  is  impossible  to 
keep  some  amount  of  water  from 
accumulating.  Additionally,  in 
excavations  which  employees  do  not 
enter,  but  where  there  is  accumulated 
water,  there  is  no  exposure  to  a  hazard. 
Further,  there  are  certain  excavations, 
such  as  long  trenches,  where  water 
accumulated  in  isolated  sections  would 
not  pose  a  hazard  because  employees 
would  not  enter  those  sections. 

OSHA  is  proposing  to  revise  the 
existing  requirement  to  recognize  that 
not  all  water  accumulated  in 
excavations  poses  a  hazard.  In  addition, 
it  is  OSHA's  opinion  that  it  is  not 
always  necessary  to  remove  all  water 
from  an  excavation  in  which  employees 
are  expected  to  work.  Paragrapn  (h)(1), 
as  proposed,  allows  employees  to  work 
in  excavations  in  which  there  is 
accumulated  water,  or  in  which  water  is 
accumulating,  but  only  under  the 
circiunstances  where  such  conditions 
have  been  anticipated  and  adequate 
precautions  have  been  taken  to  protect 
employees  against  the  hazards  posed  by 
water  accumulation.  The  precautions 
could  range  from  providing  dewatering 
equipment  to  special  rave-in  protection. 

Work  can  be  conducted  safely  in 
excavations  when  there  is  accumulated 
water.  For  example,  the  record  contains 
information  on  a  pipeline  contractor 
who  installed  several  miles  of  pipe  in  a 
trench  where  the  water  table  was  only 
three  to  four  feet  below  the  surface  of 
the  ground  (Ex.  25).  The  work  required 
the  use  of  divers  to  place  sections  of 
pipe  at  depths  of  up  to  18  feet 
Employees  were  protected  from  cave-ins 
of  the  sides  of  the  trench  by  the  use  of 
shields. 

Depending  on  the  amount  of  water 
and  the  particular  hazard  in  question, 
the  precautions  necessary  to  protect 
employees  adequately  will  vary. 
Employers  are  alerted  to  this  by  the 
Note  following  paragraph  (h)(1).  The 
Note  identifies  several  examples  of  the 
types  of  protection  that  might  be 
necessary  to  provide  an  adequate  level 
of  protection.  These  include  die  use  of 
special  support  or  shield  systems, 
dewatering  to  control  the  level  of  water, 
and  the  use  of  a  safety  harness  and 
lifeline. 

Paragraph  (hK2)  addresses  the  use  of 
water  removal  equipment  as  a  means  to 


control  the  accumulation  of  water. 
These  proposed  rules  require  that  such 
equipment  be  monitored  by  a  competent 
person  to  ensure  proper  operation. 

Water  removal  or  control  is  generally 
undertaken  to  provide  a  dry  woric  area. 
The  process  can  also  be  used  to 
contribute  to  improved  stability  of 
excavation  sides,  and  it  is  done  in 
emergencies  when  sudden  inflows  of 
water  occur.  When  the  equipment  that  is 
used  to  remove  or  control  the  flow  of 
water  into  excavations  malfunctions, 
hazards  that  were  eliminated  when  the 
equipment  was  working  can  become 
significant. 

The  requirements  in  paragraphs  (h)(2) 
are  new.  The  existing  standard  does  not 
directly  address  water  removal 
operations  but,  as  discussed  above,  it 
requires  that  water  not  be  allowed  to 
accumulate  in  excavations.  The  type  of 
water  removal  equipment  needed  in  any 
given  circumstance  will  vary  depending 
on  die  volume  of  water  that  must  be 
removed  or  controlled.  In  a  very  large 
excavation,  for  example,  failure  of  water 
removal  equipment  may  affect  only  a 
portion  of  the  area  within  the 
excavation.  Therefore,  the  precautions 
to  be  taken  will,  of  course,  also  vary  in 
the  event  failure  of  the  equipment 
occurs.  Such  precautions  could  involve 
removal  of  all  employees  to  a  safe  area 
if  they  are  all  exposed.  Where  the 
problem  is  more  isolated,  only  the 
employees  in  the  area  that  are  exposed 
to  the  added  danger  would  have  to  be 
removed. 

Paragraph  (h)(3)  requires  that  suitable 
means  be  used  to  prevent  surface  water 
from  entering  an  excavation  and  to 
provide  adequate  drainage  of  the  area 
adjacent  to  the  excavation.  This 
requirement  is  unchanged  from  the 
existing  requirement  in  E  5  1926.651(p) 
except  for  minor  word  revisions. 

Paragraph  (i),  "Stability  of  adjacent 
structures,"  contains  three  paragraphs 
that  address  the  hazard  of  unstable 
structures  adjacent  to  excavations.  The 
collapse  of  unstable  structures 
endangers  employees  in  excavations 
and  in  the  area  around  excavations. 
Structures  can  become  unstable  when 
excavation  takes  place  close  enough  to 
the  structures  so  as  to  reduce  the  abihty 
of  the  soil  to  support  them. 

Paragraph  (i)(l)  requires  that  support 
systems  be  provided  for  the  protection 
of  employees  and  to  ensure  the  stability 
of  structures  that  are  endangered  by 
excavation  operations.  This  requirement 
is  unchanged  from  the  existing  standard 
in  E  §  1926.651(o).  The  words  "support 
systems"  are  used  to  be  consistent  with 
the  remainder  of  the  proposed  standard. 
The  three  examples  of  support  systems 
generally  used  for  this  purpose — 


shoring,  bracing  and  underpinning — are 
unchanged  from  the  current  standard. 

Paragraph  (i)(2)  prohibits  excavating 
below  the  level  of  the  base  or  footing  of 
any  foundation  or  retaining  wall. 
However,  there  are  four  exceptions  to 
this  prohibition.  The  first  two  exceptions 
are  unchanged  from  the  existing 
requirements  in  E  5  1928.651  (n).  These 
are:  Paragraph  (i)(2)(i),  which  reads  "a 
support  system  such  as  underpinning  is 
provided  to  ensure  the  safety  of 
employees  and  the  stability  of  the 
structure,"  and  paragraph  (i)(2)(ii)  which 
reads  "the  excavadon  is  in  stable  rock." 
Minor  revisions  to  the  language  have 
been  made  for  consistency  with  the 
language  used  in  the  proposal. 

The  third  and  fourth  exceptions  are 
new  and  have  been  added  to  clarify  the 
intent  of  the  standard.  This  clarification 
is  necessary  because  the  existing 
standard  can  be  interpreted  to  apply 
only  to  excavation  at  and  immediately 
below  foundations  or  retaining  walls. 
However,  the  loads  imposed  on  the  soil 
at  the  excavation  site  ^om  adjacent 
structiires  are  not  Hmited  to  the 
immediate  area  of  the  structure,  but  also 
extend  some  distance  from  the  structure. 
This  distance  varies  with  the  depth  of 
the  excavation.  Generally,  this  distance 
can  be  estimated  as  being  equal  to  the 
depth  of  the  excavation.  Thus,  a  critical 
plane  is  formed  sloping  up  from  the 
bottom  of  the  excavation  toward  the 
structure  at  an  angle  of  45  degrees  (one 
horizontal  to  one  vertical  or  1H:1V).  If 
the  footing  or  foundation  remains 
completely  below  this  plane,  then  the 
conventional  assumption  is  that  it 
probably  will  not  be  affected  by 
excavation  operations.  The  possibility 
remains,  however,  that  the  stability  of 
the  structure  could  be  affected  in  some 
way.  Calculating  the  effect  that 
excavation  activity  has  on  the  soil 
supporting  a  structure  is  a  highly 
complex  procedure  involving  expertise 
in  soil  mechanics,  structural  analysis, 
judgment,  and  experience.  While  the 
discussion  above  is  in  terms  of 
generalities,  each  circumstance  must  be 
evaluated  on  the  specifics  of  the 
situation. 

Therefore,  to  address  this  situation, 
and  to  recognize  that  special  skills  are 
needed  to  evaluate  such  situations,  the 
third  exception  to  the  general 
prohibition  against  excavation  adjacent 
to  buildings  and  structures  is  added  in 
the  proposal  in  paragraph  (i)(2)(iii}.  This 
exception  would  permit  excavation 
whenever  "a  quahfied  person,  a 
qualified  engineer,  or  a  person  under  the 
direction  of  a  qualified  engineer 
determines  that  the  structure  is 
sufficiently  removed  from  the 
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excavations  so  as  to  be  unaffected  by 
the  excavation  activity." 

The  fourth  exception  to  the 
prohibition  against  excavating  adjacent 
to  structures  recognizes  that  some 
excavation  activity  will  not  present  a 
hazard  to  employees.  It  states  in 
paragraph  (i)(2)(iv]  that  such  excavation 
is  permitted  whenever  "a  qualified 
person,  a  qualified  engineer,  or  a  person 
under  the  direction  of  a  qualified 
engineer  determines  that  such  work  will 
not  pose  a  hazard  to  employees."  Where 
it  is  determined  that  no  hazard  to 
employees  will  occur,  such  excavation 
activity  can  proceed  below  the  base  of 
the  foundation.  Such  a  situation  could 
occur  if  a  building  were  on  a  continuous 
concrete  footing,  such  as  a  grade  beam, 
and  excavation  was  undertaken  in  a 
very  limited  area  below  the  footing. 
Where  the  footing  could  safely  span  the 
excavation,  no  instability  in  the 
structure  would  occur.  Again,  each 
circumstance  must  be  evaluated  on  the 
specifics  of  the  situation. 

Paragraph  (i)(3)  prohibits  excavation 
under  sidewalks  and  pavements  unless 
employees  are  protected  from  the 
collapse  of  such  structures.  This  applies 
not  only  to  employees  in  the  excavation 
but  to  employees  who  may  be  required 
to  use  the  undermined  structure.  This 
requirement  revises  the  existing 
language  of  E  5  1926.650(a)  which 
requires  that  sidewalks  be  shored  to 
carry  a  minimum  live  load  of  125  pounds 
per  square  foot. 

The  existing  requirement  does  not 
protect  employees  adequately  because  It 
does  not  cover  all  pavements,  but  only 
"sidewalks."  Loads  on  pavements 
during  construction  operations 
frequently  can  exceed  the  minimum  load 
specified.  Therefore,  the  proposal  would 
cover  pavements  as  well  as  sidewalks. 
In  addition,  the  live  load  specification 
has  been  changed  to  a  more 
performance-oriented  requirement  to  be 
consistent  with  the  overall  approach 
taken  in  this  proposed  standard.  OSHA 
believes  that  the  performance  language 
will  provide  the  employer  greater 
flexibility  in  determining  the  most 
effective  means  of  protecting  employees. 

Paragraph  (j),  "Protecbon  of 
employees  in  excavations,"  contains 
requirements  for  the  protection  of 
employees  from  the  hazards  of  cave-ins, 
loose  rock  or  soil  that  could  fall  or  roll 
from  an  excavation  face,  and  from 
material  that  could  fall  or  roll  into  an 
excavation.  These  requirements  are 
contained  in  three  separate  paragraphs. 

Paragraph  (jKl)  requires  that 
employees  in  excavations  be  protected 
from  cave-ins  in  excavations  by  the 
installation  or  use  of  an  adequate 
protective  system  which  meets  the 


requirements  of  proposed  §  1928.652 
"Requirements  for  protective  systems." 
This  requirement  is  written  in 
performance-oriented  language,  which  is 
consistent  with  the  approach  of  the 
overall  proposed  standard.  This 
paragraph  consolidates  and  replaces 
several  existing  requirements  and 
paragraphs.  The  existing  paragraphs 
affected  include  E  §  1926.651(c),  E 
§  1926.652(m),  E  §  1926.651(q),  E 
§  1926.652(a),  E  §  1926.652(b),  E 
§  1926.652(c),  E  §  1926.652(e),  E 
§  1926.652(f),  and  E  5  1926.652(k). 

The  existing  standard  is  arranged  in  a 
format  consisting  of  §  1926.651,  "Specific 
Excavation  Requirements"  and 
§  1928.652,  "Specific  Trenching 
Requirements."  Each  of  these  sections 
contains  provisions  designed  to  protect 
employees  against  cave-ins.  The 
substantive  requirements  for 
"excavations"  often  overlap  those  for 
"trenches."  Thus,  an  excavation 
employer  is  not  always  sure  which  of 
the  current  standards  apply  to  a 
particular  situation. 

Some  of  the  current  requirements 
indicate  when  cave-in  protection  is 
required  and  provide  some  flexibility  as 
to  how  it  is  to  be  provided.  For  example, 
E  §  1926.651(c)  states;  The  walls  and 
faces  of  all  excavations  in  which 
employees  are  exposed  to  danger  from 
moving  ground  shall  be  guards!  by  a 
shoring  system,  sloping  of  the  ground,  or 
some  other  equivalent  means." 

On  the  other  hand,  some  provisions 
set  forth  specific  means  of  compliance. 
For  example,  E  S  192a652(f)  states: 
"Employees  entering  bell-bottom  pier 
holes  shall  be  protected  by  the 
installation  of  removeable-type  casing 
of  sufficient  strength  to  resist  shifting  of 
the  surrounding  earth." 

Some  of  the  current  requirements 
specify  the  earth  conditions  in  which 
cave-in  protection  is  required.  For 
example,  E  5  1928.652(b)  states:  "Sides 
of  trenches  in  unstable  or  soft  material, 
5  feet  or  more  in  depth,  shall  be  shored, 
sheeted,  braced,  sloped,  or  otherwise 
supported  by  means  of  sufficient 
strength  to  protect  the  employees 
woridng  within  them.  (See  Tables  P-1. 
P-2  .  . .:)" 

In  Table  P-1,  terms  such  as 
"compacted  angular  gravels," 
"compacted  sharp  sand,"  and  "average 
soils"  are  used  to  describe  the  earth 
conditions.  In  Table  P-2,  terms  socfa  as 
"hard,  compact,"  "likely  to  crack,"  and 
"soft  sandy,  or  filled"  are  used  to 
describe  the  earth  conditions. 

Other  requirements  specify  when 
special  or  additional  precautions  are 
necessary.  For  example,  E  i  1928.6Sl(m) 
states:  "Special  precautions  shall  be 
taken  in  sloping  or  shoring  the  sides  of 


excavations  adjacent  to  a  previously 
backfilled  excavation  or  a  fill, 
particularly  when  the  separation  is  less 
than  the  depth  of  the  excavation. 
Particular  attention  also  shall  be  paid  to 
joints  and  seams  of  material  comprising 
a  face  and  the  slope  of  such  seams  and 
joints." 

The  existing  requirements  do  not 
appear  in  any  specific  order.  In  addition, 
it  is  not  always  clear  which  provisions 
apply  to  a  given  situation.  However,  the 
one  common  feature  of  all  the  existing 
requirements  is  that  cave-in  protection 
is  required.  Therefore,  based  on  this 
central  requirement,  OSHA  is  proposing 
to  revise  its  existing  standards  to  allow 
any  of  several  types  of  protective 
systems  to  be  used,  provided  that  the 
system  will  provide  protection  against 
cave-ins.  OSHA  intends  this  revision  to 
be  more  performance-oriented  than  the 
current  standard,  while  providing 
greater  clarity  and  g-iidance  as  to  what 
steps  the  employer  must  take  to  protect 
employees  from  cave-ins. 

OSHA  believes  that  there  is  a 
potential  for  a  cave-in  in  virtually  all 
excavations.  However,  experience  has 
shown  that  the  probability  of  a  cave-in 
depends  upon  the  combined  effects  of 
many  factors  (Ex.  5).  These  factors 
include  the  depth  of  the  excavation,  the 
type  of  soil  involved,  the  ability  of  the 
soil  to  resist  stress,  the  stress  imposed 
on  the  soil  from  the  weight  of  the  soil 
itself  and  from  static  and  dynamic 
surcharge  loads,  and  from  changes  in 
the  ability  of  the  soil  to  resist  stress  due 
to  exposure  to  environmental  conditions 
over  a  period  of  time.  In  recognition  of 
the  krw  probability  of  a  cave-in 
occurring  in  certain  circimistances.  the 
proposal,  as  does  the  current  standard, 
sets  forth  two  exceptions  to  the 
requirement  to  provide  cave-in 
protection. 

Paragraph  C))(l)(i)  states  that 
excavations  in  stable  rock  are  exempt 
from  cave-in  protection  requirements. 
This  exception  is  consistent  with  the 
existing  standard  which  states  in  Note 
(1)  to  Table  P-2  that  "shoring  is  not 
required  in  solid  rock,  hard  shale,  or 
hard  slag."  The  term  "stable  rock"  is 
used  in  the  proposed  standard  instead  of 
the  above  terms  and  is  defined  in 
S  1926.650(b)(20)  of  the  proposal 

The  second  exception,  which  is  stated 
in  paragraph  (j)(l)(ii),  allows  the 
suspension  of  the  requirement  to 
provide  cave-in  protection  in 
excavations  less  than  five  feet  (1.5  m)  in 
depth,  but  only  if  a  competent  person 
first  examines  the  ground  and  finds  no 
indication  that  a  cave-in  should  be 
expected  (emphasis  added). 
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The  exception  in  paragraph  (j)(l){ii) 
continues  the  existing  exception 
applying  to  excavations  less  than  five 
feet  in  depth.  In  addition,  it  clarifies  that 
cave-in  protection  is  not  required  only 
after  a  competent  person  first  examines 
the  ground  and  finds  no  evidence  that  a 
cave-in  is  expected. 

The  existing  standard  in  paragraph  E 
§  1926.652(a)  states:  'Trenches  less  than 
five  feet  in  depth  shall  also  be 
effectively  protected  when  examination 
of  the  ground  indicated  hazardous 
ground  movement  is  expected" 
(emphasis  added).  On  its  face  this 
requirement  does  not  clearly  require 
that  an  examination  first  be  conducted. 
However,  paragraph  E  S  1926.651  (i) 
states:  "Daily  inspections  of  excavations 
shall  be  made  by  a  competent  person.  If 
evidence  of  possible  cave-ins  or  slides  is 

apparent "  This  paragraph  clearly 

establishes  that  such  inspections  must 
be  conducted  by  a  competent  person. 
The  proposal  clarifies  that  inspections 
must  first  be  conducted  before  an 
employer  can  use  the  exception  of  not 
providing  cave-in  protection  in 
excavations  less  than  five  feet  in  depth. 
There  would  be  a  presumption  that 
excavations  less  than  five  feet  deep 
need  to  be  protected  unless  there  is  a 
determination  by  a  competent  person 
that  such  protection  is  not  needed. 

Paragraph  (j)(2)  addresses  a  hazard 
similar  to  cave-ins,  although  not  of  the 
same  magnitude.  Loose  rock  or  soil 
could  fall  or  roll  from  an  excavation 
face  and,  in  sufficient  volumes  endanger 
an  employee  even  when  an  adequate 
cave-in  protective  system  is  in  place. 
For  example,  when  a  shield  is  used  in 
conjunction  with  sloping,  the  possibihty 
exists  for  material  to  loosen  and  slide 
down  and  over  the  top  of  the  shield, 
thus  endangering  employees. 

The  existing  standard,  E  §  1926.651(j), 
addresses  this  hazard.  It  states:  "Sides, 
slopes,  and  faces  of  all  excavations 
shall  meet  accepted  engineering 
requirements  by  scaling,  benching, 
barricading,  rock  bolting,  wire  meshing, 
or  other  equally  effective  means."  The 
proposed  standard  does  not  change  the 
requirement  other  than  to  revise  the 
language  for  improved  clarity. 
References  to  rock  bolting  and  benching 
are  removed.  Rock-bolting  and  benching 
are  considered  types  of  primary  support 
system  intended  to  prevent  cave-ins. 
They  are  not  generally  used  to  prevent 
material  from  falling  into  an  excavation 
after  the  primary  cave-in  protective 
system  is  in  place. 

Proposed  paragraph  (j)(3)  requires 
that  employees  be  protected  from 
excavated  or  other  materials  or 
equipment  that  could  fall  or  roll  into 
excavations.  This  protection  can  be 


accomplished  by  keeping  all  material 
and  equipment  at  least  two  feet  (.61  m) 
from  the  edge  of  excavations  or  by  the 
use  of  sufficient  retaining  devices.  The 
proposed  requirement  does  not  change 
the  existing  two  foot  (.61  m)  setback 
requirement  in  E  §  1926.651(i).  It  is, 
however,  written  in  more  concise 
language. 

The  intent  of  this  requirement  is  to 
protect  employees  against  excess 
material  falling  into  excavations. 
Obviously,  materials  such  as  excavated 
soil  and  stored  construction  supplies 
also  place  a  superimposed  load  on  the 
edge  of  the  excavation.  Such  loads  can 
be  the  cause  of  cave-ins  and  must  be 
considered  when  determining  what 
protection  is  necessary  under  other 
provisions  of  the  standards. 

The  application  of  the  existing  two- 
foot  setback  requirement  to  trenching 
has  been  questioned  in  the  past  because 
the  requirement  appears  in  existing 
§  1926.651  "Specific  Excavation 
Requirements,"  and  not  in  S  1926.652 
"Specific  Trenching  Requirements." 
However,  the  requirements  in  paragraph 
(j)  of  §  1926.651  have  always  applied  to 
all  excavations,  including  trenches.  The 
format  changes  in  the  proposal,  as  well 
as  other  changes,  have  been  made  to 
clarify  this  question  of  application. 

Paragraph  E  §  1926.651  (i)(l)  states  that 
". . .  material  shall  be  effectively  stored 

and  retained "  Similarly,  in  E. 

§  1926651(i)(2).  it  is  stated  that  ". . .  the 
employer  may  use  effective  barriers  or 

other  effective  retaining  devices " 

Interested  persons  have  expressed 
concern  as  to  what  these  provisions 
require  and  have  indicated  that  they 
should  be  clarified  in  the  proposed 
revision. 

A«  stated  above,  the  intent  of  these 
requirements  is  to  prevent  material  or 
equipment  from  falling  or  rolling  into 
excavations.  The  level  of  protection 
nectssary  to  prevent  this  from  occurring 
will  vary  in  most  instances.  Simply 
placing  material  two  feet  (.61  m)  from 
the  edge  of  the  excavation  could  be 
sufficient  in  one  instance,  while  use  of  a 
barrier  could  be  the  most  effective 
method  in  another  situation.  However, 
use  of  a  barrier  in  addition  to  the 
distance  requirement  could  be 
necessary  in  yet  another  instance  in 
order  to  "keep"  materials  from  entering 
the  excavation.  The  capacity  of  any 
barrier  or  retaining  device  must  be 
independently  determined  so  as  to  meet 
the  needs  of  the  particular  situation  and 
to  domply  with  the  standard. 
The  proposed  language  of 
S  1926.651  (j)(3)  is  written  in 
performance-oriented  language  and 
reqyires  "the  use  of  retaining  devices 
that  are  sufficient  to  prevent  material  or 


equipment  from  falling  or  rolling  into 
excavations."  The  duty  to  provide 
protection  is  clearly  stated,  but  the 
employer  is  allowed  some  discretion  in 
determining  the  necessary  capacity  of 
the  retaining  devices  by  use  of  the  word 
"sufficient."  Clearly  a  device  is 
"sufficient"  (and  "effective")  if  it  can  be 
shown  to  be  able  to  resist  any  forces 
that  may  reasonably  be  expected  to  be 
applied  to  it. 

The  language  of  the  existing 
requirement  in  paragraph  E.651(i)  is 
different  from  the  language  that  was 
originally  promulgated.  As  originally 
promulgated  in  1971.  the  requirement 
was  stated  as  follows:  "Excavated  or 
other  material  shall  not  be  stored  nearer 
than  foiu-  feet  from  the  edge  of  any 
excavation  and  shall  be  stored  and 
retained  as  to  prevent  its  falling  back 
into  the  excavation"  (36  FR  7389,  April 
17, 1971).  Upon  the  recommendation  of 
the  Advisory  Committee  for 
Construction  Safety  and  Health 
(ACCSH).  it  was  proposed  to  change 
this  provision  to  require  that  "In 
excavations  which  employees  may 
enter,  which  are  more  than  five  feet  in 
depth,  excavated  or  other  materials 
shall  be  stored  and  retained  four  feet  or 
more  from  the  edge  of  the  excavation.  In 
excavations  which  are  five  feet  or  less 
in  depth,  all  materials  shall  be  stored 
and  retained  at  least  two  feet  from  the 
edge  of  the  excavation"  (36  FR  19088. 
September  28, 1971). 

This  amendment  was  proposed  "in 
order  to  allow  more  flexibility  in  storing 
and  retaining  excavated  materials 
adjacent  to  an  excavation,  while  at  the 
same  time  insuring  the  safety  of  those 
employees  working  in  the  excavation 
site"  (37  FR  3513,  February  17. 1972).  The 
comments  in  response  to  the  proposal 
indicated  that  the  proposed  change  was 
too  rigid  to  allow  employers  digging 
shallow  trenches  (less  than  five  feet  in 
depth)  and  having  narrow  rights-of-way 
to  meet  the  requirement.  Alternative 
methods  of  storing  and  retaining  such 
material  were  suggested  which  would 
provide  equivalent  employee  protection. 
The  ACCSH  considered  the  comments 
submitted  in  response  to  the  proposal, 
and  the  suggestions  made  by  the  OSHA 
staff,  and  as  a  result  recommended  that 
the  language  proposed  be  changed  "to 
permit  all  appropriate  alternative 
methods  which  will  protect  employees 
working  in  excavations  from  the 
hazards  of  falling  materials"  (37  FR 
3515.  February  17. 1972).  The  ACCSH 
recommendations  were  adopted  and  the 
proposed  language  was  revised  to 
become  what  are  now  the  existing 
requirements  in  paragraph  E 
§  1926.tel(i). 
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OSHA  has  received  comments 
concerning  the  existing  two  foot  (.61  m) 
requirement.  It  has  been  suggested  that 
this  requirement  be  changed  to  one  foot 
(30^  cm)  for  excavations  five  feet  (1.52 
m)  or  less  in  depth.  No  data  to  support 
this  suggestion  has  been  submitted  to 
OSHA  other  than  the  comment  that  such 
a  requirement  is  practical  and  adequate. 

OSHA  is  not  proposing  to  make  that 
suggested  change  at  this  time.  However, 
OSHA  requests  that  specific  comments 
regarding  this  issue  be  submitted  during 
the  comment  period. 

Paragraph  (k),  "Inspections,"  requires 
that  daily  inspections  of  excavations, 
the  adjacent  areas,  and  protective 
systems  be  nvade  for  evidence  of  any 
hazardous  condition.  It  also  requires 
that  the  inspections  be  made  by  a 
competent  person,  if  hazardous 
conditions  are  identified,  exposed 
employees  shall  be  removed  from  the 
hazardous  area  until  the  necessary 
precautions  have  been  taken  to  insure 
their  safety.  These  requirements 
consolidate  existing  requirements  in  E 
§  1926.650(i),  E  $  1926.651(d),  and  E 
S  192a651(o). 

The  existing  requirement  in  E 
§  1926.650(i)  states:  "If  evidence  of 
possible  cave-ins  or  slides  is  apparent, 
all  work  in  the  excavation  shall  cease 
until  the  necessary  precautions  have 
been  taken  to  safeguard  employees." 
This  is  the  only  requirement  that 
specifically  identifies  what  is  necessary 
if  a  hazardous  condition  is  identified, 
and  it  only  applies  to  evidence  of  cave- 
ins  or  slides.  It  is  OSHA's  opinion  that 
during  the  course  of  work  in  excavations 
other  hazardous  conditions  can  develop, 
and  that  the  object  of  daily  inspections 
must  be  to  identify  these  conditions  as 
well  as  to  take  precautions  to  protect 
employees.  Therefore,  the  proposed 
requirement  is  written  with  this  intent. 
The  existing  provision  also  requires 
that  "all  work  in  the  excavation  shall 

cease "  OSHA  recognizes  that  in 

many  instances  a  hazardous  condition 
may  be  limited  to  only  a  small  area  of 
the  excavation.  For  example,  inspection 
might  reveal  a  weakness  in  the  support 
system  which  increases  the  possibility 
of  a  cave-in  in  a  small  area  of  a  very 
large  excavation.  In  such  a  situation, 
OSHA  does  not  believe  it  is  necessary 
to  require  that  "all  work"  throughout  the 
entire  excavation  cease  until  this 
isolated  problem  is  repaired.  Therefore, 
OSHA  is  proposing  to  change  the 
requirement  to  require  that  "exposed 
employees  shall  be  removed  from  the 
hazardous  area  until  the  necessary 
precautions  have  been  taken  to  ensure 
their  safety."  The  obligation  is  on  the 
employer  to  determine  which  areas  are 


hazardous,  and  which  employees  are 
exposed  to  those  areas. 

Section  1926.652— Requirements  for 
protective  systems. 

Overview.  Section  1962.652  contains 
requirements  pertaining  to  protective 
systems.  These  include  a  combination  of 
performance-oriented  requirements  and 
more  specification-oriented 
requirements. 

The  requirements  are  arranged  so  that 
the  duty  or  performance-oriented 
requirements  are  stated  in  the  beginning 
of  the  section. 

The  seven  major  paragraphs  address: 
(a)  Capacity  of  protective  systems;  (b) 
design  of  8k>ping  and  benching  systems; 

(c)  design  of  support  systems,  shield 
systems,  and  other  protective  systems; 

(d)  materials  and  equipment;  (e) 
installation  and  removal  of  support 
systems;  (f)  sloping  and  benching 
systems;  and  (g)  shield  systems. 

The  last  three  paragraphs  primarily 
address  work  practices  tbat  are 
required,  whereas  the  first  four 
paragraphs  address  the  adequacy  of  the 
system  designs  and  materials. 

Some  of  the  requirements  and 
language  of  this  section  are  new. 
However,  the  major  portion  are 
revisions  or  consoUdations  of  existing 
provisions. 

Paragraph  (a),  "Capacity  of  protective 
systems,"  is  new  language  that  has  no 
counterpart  in  the  current  standard. 

Paragraphs  (b)  and  (c)  contain  design 
requirements  for  protective  systems  that 
are  presented  as  options  that  employers 
can  choose  among.  The  format  and 
contents  of  these  paragraphs  are 
significantly  different  from  the  current 
standard. 

Paragraph  (d),  "Materials  and 
equipment"  consolidates  existing 
requirements  in  paragraphs  E 
S  1926.651(1)  and  E  1 1928.852(d).  In 
addition,  new  requirements  are  added 
pertaining  to  the  use  of  manufactured 
materials  and  equipment,  and  provisions 
applying  to  damaged  material  or 
equipment. 

Paragraph  (e).  "Installation  and 
removal  of  support  ayttema."  combines 
existing,  revised  and  new  requirements. 
The  existing  requirements  affected  are  E 
S  1926.652(d).  E  S  1928.652(f).  E 
§  1926.652(i).  E  5  192a.652(j)  aad  E 
S  1926.651(f).  New  requiremenU  are 
included  prohibiting  application  of 
excessive  loads,  and  allowing  limited 
excavation  below  the  bottom  of  support 
systems. 

Paragraph  (f).  "Sloping  and  benching," 
contains  a  requirement  addressing  work 
on  slopes.  This  is  a  new  requn^ment. 

Paragraph  (g),  "Shield  systems," 
contains  requirements  that  address  the 


use  of  shields  in  excavations.  These 
requirements  are  new. 

Discussion.  Paragraph  (a)  is  a  twofold 
requirement.  First,  it  requires  that 
protective  systems  be  designed  in 
accordance  with  the  requirements  of 
paragraphs  (b)  and  (c)  of  §  1926.652. 
Second,  it  requires  that  protective 
systems  have  the  capacity  to  resist, 
without  failure,  all  loads  that  are 
intended  or  could  reasonably  be 
expected  to  be  applied  to  or  transmitted 
to  the  system. 

The  existing  standard  does  not 
contain  a  requirement  directly 
addressing  the  capacity  of  protective 
systems.  Such  a  requirement,  however, 
is  consistent  with  the  approach  taken  in 
this  proposal  which  utilizes 
performance  oriented  language  where 
possible.  As  discussed  earlier,  proposed 
§  1926.651(j)(i)  sets  forth  those  situations 
in  which  cave-in  protection  is  required 
and  identifies  the  hazards  from  which 
employees  are  to  be  protected. 
Therefore,  the  employer  must  first  select 
a  protective  system  for  these  conditions 
and  hazards.  Once  a  protective  system 
has  been  selected  proposed 
S  1926.652(a)  sets  forth  performance 
criteria  that  must  be  met  by  that  system. 
It  provides  that  'protective  systems 
shall  have  the  capacity  to  resist,  without 
failure,  all  loads  that  are  intended  or 
could  reasonably  be  expected  to  be 
applied  or  transmitted  to  the  system." 
The  paragraphs  immediately  following 
S  1926.652(a)  address  different  methods 
and  approaches  that  can  be  used  to 
provide  the  required  level  of  protection. 

Section  1928.652(b)  contains 
requirements  for  the  design  of  sloping 
and  benching  systems.  This  paragraph 
provides  three  sets  of  alternatives  that 
are  available  to  employers  who  decide 
to  use  sloping  and  benching  as  a  means 
of  cave-in  protection.  Design  of  other 
types  of  cave-in  protection  is  addressed 
in  S  1926.652(c). 

The  alternative  requirements  are 
arranged  in  order  of  increasing  degree  of 
performance  required,  based  upon  the 
degree  to  which  the  employer  performs 
soil  classification  and  analysis. 

In  the  first  option,  §  1926.652(b)(1), 
employers  who  do  not  want  to  make  any 
effort  to  classify  the  soil  are  required  to 
cut  excavation  sides  to  angles  that  are 
not  greater  than  either  of  two  specified 
angles,  depending  on  the  length  of  time 
the  excavation  will  be  open.  In 
S  1926.652(b)(l)(i).  the  reqmrement  is  to 
slope  at  an  angle  not  greater  than  one 
and  one-half  horizontal  to  one  vertical 
(34  degrees  measured  from  the 
horizontal)  for  excavations  that  will  be 
open  for  72  hours  or  less.  In 
S  1926.652(b)(l)(ii),  the  requirement  is  to 
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slope  at  an  angle  not  greater  than  two 
horizontal  to  one  vertical  (27  degrees 
measured  from  the  horizontal)  for 
excavations  that  are  to  be  open  longer 
than  72  hours. 

In  OSHA's  opinion,  the  slopes 
required  by  this  paragraph  are  safe  for 
virtually  all  soils.  Since,  under  this 
option,  the  employer  is  not  required  to 
make  any  attempt  to  differentiate 
between  more  stable  and  less  stable  soil 
types,  the  slopes  required  are 
conservative  to  ensure  that  employees 
will  be  protected  adequately  in  those 
instances  where  poor  soil  conditions  are 
encountered. 

The  required  slope  angles  specified 
are  identical  to  the  slope  angles  that  are 
required  for  the  worst  soil  condition 
determined  under  Option  (2)  below.  As 
will  be  explained  below,  the  employer  is 
required,  under  the  second  option,  to 
differentiate  between  more  stable  and 
less  stable  soil  types.  Steeper  slopes  are 
allowed  in  soils  determined  to  be  more 
stable.  By  requiring  slopes,  in  Option  (1), 
that  are  the  same  as  the  worst  case 
under  Option  (2).  a  necessary  level  of 
consistency  in  the  requirements  is 
maintained.  If  steeper  slopes  were 
allowed  under  Option  (1),  the  situation 
could  arise  where  an  employer  would  be 
required  to  slope  an  excavation  to  a 
greater  degree  after  making  an  effort  to 
determine  the  soil  type  than  would  be 
required  if  no  soil  classification  had 
been  made  at  all.  Sloping  is  set  at  a 
worst  case  angle  in  Option  (1)  to  assure 
that  protection  is  provided  even  where 
the  employer  makes  no  determination  of 
soil  type  or  stability. 

In  §  1926.652(o)(l)(iii),  the 
requirements  state  that  the 
configurations  of  slopes  excavated 
under  Option  (1)  must  conform  to  the 
configuratipns  illustrated  in  Figure  B-1 
of  Appendix  B  to  Subpart  P.  This  is  to 
assure  that  slopes  permitted  under 
Option  (1)  are  at  least  as  protective  as 
those  set  forth  under  the  second  design 
option  in  S  1928.652(b)(2). 

In  the  second  design  option. 
§  1926.652(b)(2).  designs  must  be  in 
accordance  with  the  conditions  and 
requirements  set  forth  in  Appendices  A 
and  B  to  Subpart  P.  In  brief.  Appendix  A 
is  a  method  of  classifying  soil  and  rock 
conditions  taking  into  account  soil, 
environmental,  and  load  conditions. 
Appendix  A  divides  all  soils  into  four 
classifications:  Stable  Rock,  Type  A, 
Type  B  and  Type  C.  (See  discussion  for 
Appendix  A  below.)  Appendix  B 
contains  requirements  specifying  the 
maximum  allowable  slopes  for  each  of 
the  four  classifications.  In  stable  rock, 
vertical  sides  are  allowed.  For  Types  A. 
B,  and  C  the  maximum  allowable  slopes 
vary,  with  steeper  slopes  allowed  for 


Type  A.  The  allowable  slopes  vary 
depending  on  whether  the  exposure  is 
long-term  or  short-term.  For  purposes  of 
the  proposal,  long-term  is  considered  to 
be  greater  than  72  hours,  while  short- 
term  is  72  hours  or  less.  (NBS 
recommended  72  hours  as  the  dividing 
line  between  long  and  short-term  (Ex. 
26.])  Slopes  are  required  to  be  less  steep 
in  the  long-term  than  in  the  short-term. 
This  is  because  in  the  long-term 
excavation  sides  are  much  more  likely 
to  be  exposed  to  excessive  loads  or  tu 
factors  which  cause  a  reduction  in  the 
ability  of  the  excavation  side  to  remain 
stable,  or  both — signiflcantly  increasing 
the  likelihood  of  a  cave-in.  The  range  of 
slopes  allowed  varies  from  one-half 
horizontal  to  one  vertical  (l/2H:lV)  for 
Type  A,  short  term,  to  2H:1V  for  Type  C, 
long  term.  Appendix  B  also  contains 
illustrations  of  five  types  of  sloping  and 
benching  systems  that  are  acceptable. 
(See  discussion  for  Appendix  B  below.) 
In  general  this  proposal  is  expected  to 
result  in  a  net  cost  reduction,  however 
some  provision  may  result  in  cost 
increases.  One  such  example  could  be 
the  use  of  proposed  Table  B-1  for 
sloping  versus  current  Table  P-1.  Please 
provide  specific  examples  where  cost 
increases  or  decrease  could  occur.  In 
your  response  please  indicate  the 
number  of  jobs  in  which  these  potential 
cost  increases  or  decreases  would  occur. 

The  requirements  of  Appendices  A 
and  B  are  mandatory  when  design 
Option  (2)  is  chosen.  In  the  third  option. 
S  1926.652(b)(3),  three  requirements  are 
set  forth.  The  first.  §  1926.652(b)(3)(i), 
requires  that  sloping  and  benching 
systems  be  designed  in  accordance  with 
accepted  engineering  practice  by  a 
qualified  person  or  a  qualified  engineer. 
However,  a  person  under  the  direction 
of  a  qfualified  engineer  is  also  allowed  to 
desi^  sloping  and  benching  systems 
under  this  option,  because  in  this 
relationship,  the  qualified  engineer 
would  still  be  responsible  for  the  design. 
The  term  "qualified  engineer"  is  defined 
in  proposed  §  1926.650(b)(13). 

A  second  requirement  under  this 
option,  in  §  1926.652  (b)(3)(ii],  is  that 
designs  be  in  written  form  and  include, 
as  a  minimum,  the  following 
information:  (a)  An  indication  of  the 
magnitude  of  the  slopes  that  were 
detennined  to  be  safe  for  the  particular 
project;  (b)  an  indication  of  the 
configurations  that  were  determined  to 
be  S£^e  for  the  particular  project;  and  (c) 
the  identity  of  the  qualified  individual 
responsible  for  the  design. 

The  third  requirement,  set  forth  in 
§  19a6.652(b)(2)(iii).  is  that  at  least  one 
copy  of  the  design  be  maintained  at  the 
jobsite  while  the  slope  is  being 
constructed.  After  that,  the  design  need 


not  be  kept  on  the  jobsite.  but  a  copy 
must  be  made  readily  available  to  the 
Secretary  upon  request. 

In  OSHA's  opinion,  these 
requirements  are  necessary  for  use  in 
enforcing  the  standard,  and  also  to 
increase  the  likelihood  that  adequate 
designs  will  be  prepared.  Under  this 
option,  the  employer  is  allowed  a  wide 
range  of  discretion  to  determine  the 
degree  of  the  hazard  and  to  determine 
the  necessary  level  of  protection  against 
the  hazard.  It  provides  no  specific 
restrictions  as  to  maximum  allowed 
slopes  or  configurations  that  an  engineer 
could  design.  Therefore,  under  this 
option,  slopes  steeper  than  those 
allowed  under  the  first  two  options 
could  conceivably  be  used. 
Configurations  different  from  those 
allowed  under  the  first  two  options 
could  also  be  used. 

Option  (3)  is  the  most  performance- 
oriented  of  the  options  provided  and 
relies  heavily  on  the  competence  and 
expertise  of  the  person  selected  by  the 
employer  to  design  the  system. 

In  order  to  ensure  the  adequacy  of 
designs  prepared  under  Option  3.  OSHA 
is  considering  requiring  that  these 
designs  provide  additional  information 
such  as:  What  soil  tests  were  performed 
and  the  results  of  those  tests;  what  are 
the  intended  or  expected  load 
conditions;  what  consideration  was 
given  to  environmental  conditions;  and, 
what  are  the  limitations  of  the  design. 
The  Agency  sohcits  opinion  and 
recommendations  on  this  subject. 

Because  of  the  wide  discretion 
allowed,  OSHA  believes  that  stricter 
requirements  are  needed  to  verify  that 
design  requirements  have  been  met. 
Therefore,  OSHA  is  proposing  that 
designs  be  in  written  form,  and  that  they 
be  made  readily  available  to  the 
Secretary  upon  request. 

In  OSHA's  opinion,  requiring  that 
designs  be  in  written  form  will  not 
impose  a  significant  burden  upon 
employers.  When  an  employer  utilizes 
an  individual  to  design  a  sloping  and 
benching  system,  the  results  of  the 
design  effort  must  be  communicated  to 
the  employer,  and  to  those  responsible 
for  implementing  the  design,  in  some 
manner.  Customarily  this  is  not  done 
orally,  but  by  the  preparation  of  a 
written  plan.  In  OSHA's  opinion,  these 
requirements  reflect  current  industry 
practice. 

OSHA  is  revising  the  portions  of 
Subpart  P  relating  to  sloping  for  several 
reasons.  The  existing  standard  allows 
only  one  approach  to  be  used  to 
determine  the  degree  of  slope  required 
to  protect  employees  against  cave-ins. 
This  approach  requires  that  excavations 
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be  sloped  to  the  "angle  of  repose."  As 
noted  earlier,  this  term,  as  currently 
defined,  does  not  conform  to  its  use  in 
civil  engineering  and  has  resulted  in 
considerable  confusion  in  the  field.  In 
addition,  the  existing  approach  is  not 
consistent  with  OSHA's  desire  to  place 
greater  emphasis  on  the  use  of 
performance-oriented  standards.  More 
flexibility  is  possible  by  allowing  the 
employer  the  choice  to  use  any  of 
several  acceptable  approaches  to 
provide  the  required  level  of  safety  for 
employees. 

OSHA  is  also  revising  the  standard  so 
as  to  provide  greater  clarity  as  to  what 
is  required  of  the  employer.  Interviews 
with  contractors  have  indicated  that 
some  provisions  in  the  existing  standard 
relating  to  sloping  are  difficult  to 
understand  (Ex.  3). 

This  difficulty  is  due  apparently  to  the 
hmitations  of  the  present  format  in 
which  specific  requirements  relating  to 
sloping  appear  in  various  places  in  the 
standard  but  in  no  apparent  order.  It 
also  results  from  the  fact  that  the  soil 
types  currently  specified  in  Table  P-1 
(compacted  sharp  sand,  average  soil, 
etc.)  are  not  defined.  The  use  and 
application  of  the  terms  "hard,  compact 
soil"  and  "unstable  or  soft  material"  in 
the  current  standard  have  been  the 
source  of  considerable  confusion  and 
have  resulted  in  considerable  litigation. 
In  addition,  there  are  other  related 
format  problems  that  have  been 
discussed  previously  in  this  Preamble. 

It  was  stated  eariier  that  the  existing 
Subpart  P  is  divided  into  two  sections 
containing  specific  requirements. 
§  1926.651  is  titled  "Specific  Excavation 
Requirements"  and  §  1926.652  is  titled 
"Specific  Trenching  Requirements."  In 
8  1926.651  there  are  several  references 
to  sloping.  These  references  appear  in 
paragraphs  E  §  1926.651(c),  E 
§  1926.651(d).  E  §  1926.651(g),  E 
§  1926.651(h),  E  §  1926.651{j),  and  E 
8  1926.651(m).  These  requirements 
specify  can  be  used  as  a  method  of 
protection  against  that  sloping  cave-ins 
and  require  that  when  sloping  is  used 
that  "all  slopes  be  excavated  to  at  least 
the  angle  of  repose. .  .  ."  In  addition,  it 
is  required  that  adjustments  be  made  to 
the  angle  of  repose,  i.e.,  flattening,  when 
certain  conditions  are  present.  These 
requirements  are  not  presented  in  a 
concise,  logical  order  and  there  is  no 
guidance  given  to  the  employer  in 
S  1926.651  indicating  either  what  the 
"angle  of  repose"  is  or  to  what  degree  it 
must  be  adjusted  for  the  specific 
conditions  mentioned.  Although  Table 
P-1  does  give  an  indication  of  certain 
"angles  of  repose,"  this  Table  is  located 
in  8  1926.652  end  no  direct  reference  to 
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the  Table  is  made  in  8  1926.651.  Further, 
as  discussed  earlier,  there  are  technical 
problems  with  the  use  of  the  term  "angle 
of  repose."  (See  §  1926.650— ■'Scope, 
Application,  and  Definitions  Applicable 
to  this  Subpart. "  The  discussion  of  the 
term  "angle  of  repose"  follows  the 
discussion  of  proposed  definition  (b)(27) 
"Uprights.") 

In  current  8  1926.652,  reference  to 
sloping  appears  in  paragraphs  E 
8  1926.652(b),  E  8  1926.652(c),  and  E 
8  1926.652(k).  These  requirements,  in 
general,  are  intended  to  give  more 
specific  guidance  to  employers  as  to  the 
degree  of  sloping  required.  Table  P-1  is 
referenced  in  both  paragraph  E 
8  1928.652(a)  and  paragraph  E 
8  1926.652(b),  but  the  language  of  the 
existing  standard  is  apparendy  not 
sufficiently  clear  for  some  employers 
regarding  the  use  of  Table  P-1.  For 
example,  in  paragraph  E  8  1926.652(a),  it 
is  stated  "Refer  to  Table  P-1  as  a  guide 
in  sloping  of  banks."  (Emphasis  added.) 
Some  employers  have  contended  that 
the  table  is,  therefore,  not  mandatory. 
However,  paragraph  E  8  1926.652(b)  is 
phrased  in  a  manner  more  consistent 
with  its  intended  mandatory  nature. 

Other  difficulties  have  arisen  relating 
to  specific  terms  used  in  the  current 
standard.  For  example,  45  degrees  is 
indicated  in  Table  P-1  as  the 
appropriate  angle  for  sloping  "average 
soil."  "Average  soil"  is  not  defined  in 
the  existing  standard,  nor  are  the  other 
terms  used  in  Table  P-1.  Further,  only 
two  terms  used  in  the  standard  itself  to 
describe  soils  are  presently  defined. 
These  terms  are  "hard  compact  soil" 
and  "unstable  soil."  Neither  term 
appears  in  Table  P-1,  and  even 
paragraphs  E  8  1926.652(b)  and  E 
8  1926.652(c)  use  somewhat  different 
terms  "unstable  or  soft"  and  "hard  or 
compact."  (Emphasis  added). 

OSHA  has  concluded  that  these 
difficulties  can  be  eliminated,  and  at  the 
same  time  a  more  effective  standard  for 
sloping  can  be  created.  OSHA  believes 
that  the  best  way  to  address  these 
difficulties  is  to  revise  significantly  the 
language  and  format  of  the  current 
standard. 

OSHA  is,  therefore,  proposing  a 
format  that  allows  employers  to  choose 
from  among  the  three  design 
alternatives  described  earlier — 
alternatives  that  allow  the  employer 
some  flexibility  to  determine  the  degree 
to  which  excavation  sides  must  be 
sloped  to  protect  employees  against 
cave-ins. 

The  calculation  of  the  degree  to  which 
excavation  sides  must  be  sloped  to 
protect  employees  against  cave-ins  can 
be  a  difficult  task.  This  is  true  because 


there  are  many  factors  that  must  be 
taken  into  account  which  affect  the 
stability  of  sloped  excavation  sides. 
These  factors  include:  The  soil  type  and 
its  ability  to  resist  stress;  changes  in  the 
ability  of  the  soil  to  resist  stress  due  to 
the  effects  of  exposure  to  environmental 
conditions  such  as  freezing,  thawing,  or 
rain:  loads  imposed  due  to  the  particular 
configuration  of  the  excavation:  and 
loads  imposed  due  to  the  presence  of 
water  or  the  variation  of  the  water 
content  of  the  soil.  Other  factors 
include:  Loads  imposed  by  the  presence 
of  structures,  equipment,  overlying 
material  or  stored  equipment  or 
material;  and  loads  imposed  due  to 
dynamic  forces  such  as  vibration  from 
equipment,  blasting,  traffic,  or  other 
sources. 

Employers  have  to  contend  with  soil 
as  it  is  found  in  place.  However,  soil 
conditions  cannot  be  depended  upon  to 
remain  constant  on  any  particular 
construction  site.  As  a  material  used  in 
construction,  soil  is  unreliable  because 
there  is  no  control  over  its  structural 
quality;  its  properties  vary  from  place  to 
place  and  change  with  the  passage  of 
time  due  to  environmental  exposure. 
There  are  an  infinite  number  of 
combinations  of  conditions  and  factors 
that  can  affect  its  stability.  Because  soil 
is  so  variable,  a  great  degree  of  caution 
must  be  exercised  when  relying  on  its 
strength  to  provide  a  sloping  system 
with  a  desired  level  of  protection. 

There  are  practices  that  are  accepted 
by  the  engineering  community  that  can 
be  followed  to  determine  safe  slopes  for 
most  situations.  These  practices  involve 
analyzing  soil  samples  to  determine 
properties  of  the  soil;  evaluating 
intended  or  expected  load  conditions 
and  sequences;  and  considering  the 
possible  effects  of  environmental 
exposure.  Soil  analysis  can  be 
accomplished  in  the  field,  using  simple 
field  testing  techniques.  Soil  analyses 
can  also  be  done  more  extensively  and 
accurately  in  the  laboratory.  Slope 
stability  analysis  is  often  used  to  predict 
the  behavior  of  a  slope.  Full  scale 
models  have  also  been  used  to  predict 
expected  behavior. 

In  OSHA's  opinion,  however,  it  is  not 
feasible  or  necessary  to  require  a  rigid 
soil  exploration  and  analysis  program, 
or  a  slope  stability  analysis,  for  every 
trench  or  other  excavation  that  is  made. 
To  avoid  such  specifications  in  the 
standard,  OSHA  is  proposing  two 
options  in  which  the  required  slope 
angles  are  specified.  In  the  opinion  of 
the  Agency,  these  two  approaches  will 
serve  the  needs  of  the  industry  and 
provide  safe  working  conditions  for 
employees.  OSHA  also  recognizes  that 
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the  first  two  options  could  be 
unnecessarily  restrictive  in  some 
situations.  Thus.  OSHA  is  proposing  the 
third  design  alternative  to  allow  the 
employer  to  determine  the  degree  of 
protection  required  for  any  particular 
circumstance.  Under  this  option,  the 
employer  is  allowed  to  assess  the  soil 
conditions,  the  load  conditions,  and  the 
effects  of  environmental  conditions  and 
to  then  determine  the  slope  required  to 
protect  employees.  There  are  certain 
restrictions  imposed  on  employers  who 
use  this  optional  approach — primarily 
that  the  employer  must  rely  on  a 
"qualified  person."  a  "qualified 
engineer"  or  a  person  under  the 
direction  of  a  "qualified  engineer"  to 
determine  the  safe  slope. 

It  was  suggested  that  OSHA  require 
only  a  "qualified  engineer"  for  the  third 
option  because  of  the  complexity  of 
designs  involving  soil  analyses, 
interpretation  of  soil  test  results,  and 
determination  of  slope  stabihty.  This 
suggestion  was  based  on  the  opinion 
that  a  person  with  education  and 
training  in  these  areas  is  needed  to 
assess  properly  the  factors  and 
conditions  that  affect  the  stability  of  the 
protective  system.  OSHA  realizes  that 
in  order  to  become  "qualified"  some 
amount  of  experience  is  required.  A 
person  can  gain  experience  by  working 
under  the  direction  of  a  person  who  is 
already  a  qualified  engineer.  It  will  be 
acceptable  for  designs  to  be  prepared  by 
a  person  who  works  under  the  direction 
of  a  qualified  engineer.  In  this 
relationship,  the  quahfied  engineer 
would  still  be  responsible  for  the 
soundness  of  the  design.  Therefore. 
OSHA  is  proposing  that  designs  be  done 
by  a  "qualified  person,"  a  "qualified 
engineer"  or  by  a  person  under  the 
direction  of  a  "qualified  engineer." 

Additionally,  experience  in  trench  or 
excavation  work  alone,  without 
appropriate  understanding  of 
engineering  methods  and  principles,  is 
not  sufficient  to  be  considered 
"qualified"  to  do  analysis  and  design 
work.  NBS  has  stated  that  "the  number 
of  accidents  involving  older,  and 
presumably  more  experienced, 
personnel  tends  to  refute  the  argument 
that  experience  alone  is  an  adequate 
factor  in  judging  trench  wall  stability" 
(Ex.  5,  p.  5). 

Different  methods  of  analysis  and 
design  are  used  depending  on  the  type 
of  system  that  is  being  designed.  Under 
the  existing  definition  in  S  1926.32(1), 
some  critics  contend  that  any  person 
with  some  experience  in  trench 
excavation  could  conceivably  be 
considered  "qualified."  OSHA  has  noted 
on  the  basis  of  its  enforcement 


experience  in  inspecting  excavations 
and  excavation  cave-ins,  as  well  as  on 
the  NBS  study,  that  experience  alone  in 
excavating  trenches  does  not 
necessarily  qualify  an  individual 
sufficiently  to  determine  whether  a 
particular  soil  will  stand  at  a  particular 
slope.  Others  argue  that  possession  of 
an  engineering  degree  alone  doesn't 
necessarily  qualify  an  individual  to 
make  these  decisions,  or  guarantee  that 
the  det igns  prepared  by  these  engineers 
will  provide  sufficient  protection  for 
employees. 

It  has  been  suggested  that  in  order  to 
be  "qualified"  a  person  should  be  a 
"registered"  or  "licensed"  engineer  (Ex. 
8.  pp.  107-208).  In  OSHA's  opinion,  a 
persoo  need  not  be  in  possession  of  a 
license  in  order  to  be  "qualified,"  nor 
does  OSHA  believe  that  possession  of  a 
license  "guarantees"  a  person's 
qualiScations  to  design  cave-in 
protective  systems.  Many  people  who 
hold  licenses  to  practice  engineering 
have  studied  engineering  principles  and 
methods  that  are  unrelated  to  the 
analysis  and  design  of  cave-in 
protection.  A  license  may  be  evidence 
that  an  engineer  has  the  background  and 
capabilities  to  perform  the  analysis  and 
desiga  work  required  by  the  proposal, 
but  only  if  it  indicates  specific 
knowledge  and  expertise  in  soil 
mechanics.  It  does  not  always  indicate 
such  specific  expertise. 

OSHA  is  proposing  the  new  definition 
of  "qualified  engineer"  which  may  be 
used  to  deal  with  the  need  for  expertise 
in  the  design  and  installation  of 
protective  systems,  and  requests  that 
specific  attention  be  given  to  the 
proposed  definition  during  the  comment 
period. 

In  developing  the  overall  approach 
related  to  the  design  of  sloping  and 
benching  systems,  and  to  protective 
systems  in  general,  OSHA  has 
considered  other  formats  and 
alternatives.  For  example,  a  draft 
proposed  standard  was  submitted  to  the 
ACGSH  for  review  and  comment  on 
October  13  and  14, 1982.  Transcripts  of 
this  meeting  are  part  of  the  record  of  this 
proposed  rulemaking  (Ex.  8).  In  that 
draft,  OSHA  was  considering  a  format 
that  required  that  "all  protective 
systems  shall  be  designed  by  a 
'qualified  person'  in  accordance  with 
accepted  engineering  practice  to  resist 
without  failure  all  loads  intended  to  be 
applied  or  transmitted  to  such  systems." 
However,  an  appendix  contained 
material  that  could  be  used  to  desi^ 
sloping  and  benching  systems  in  all 
excavations,  or  timber  shoring  in 
trenches.  This  approach  was  more  in 
line  with  the  one  in  the  existing 


standard.  Tlie  draft  noted  that 
protection  systems  designed  in 
accordance  with  the  appendix  would 
meet  the  design  requirements  of  the 
draft  standard.  This  essentially  gave 
employers  two  design  options. 

The  ACCSH  recommended  a  format 
whereby  the  employer  would  have  the 
two  design  options  more  clearly 
identified.  The  employer  would  either 
have  to  follow  the  "standard  practices" 
allowed  in  the  appendix  or,  in  the 
alternative,  be  required  to  have  designs 
prepared  by  a  "qualified  person." 
However,  the  ACCSH  recommended 
that  the  "qualified  person"  should  be 
defined  as  a  registered  professional 
engineer,  with  expertise  in  civil 
engineering,  soil  mechanics  or  structural 
engineering;  or  a  person  with  at  least 
five  year's  experience  in  excavation 
work.  Further,  the  ACCSH 
recommended  that  where  this  alternate 
approach  to  the  design  of  protective 
systems  was  taken,  the  employer  should 
be  required  to  have  on  the  project  site 
plans  and  specifications  for  the  designs 
(Ex.  8).  The  concern  was  that  designs  of 
protective  systems  should  be 
undertaken  only  by  persons  with 
particular  qualifications,  such  as 
licensed  professionals,  who  could  prove 
their  qualifications  by  means  of  a 
license,  or  by  someone  who  had 
extensive  experience  doing  such  work 
even  though  such  a  person  did  not  have 
a  formal  education,  i.e.,  an  engineering 
degree.  The  basis  for  the  suggestion  to 
require  plans  and  specifications  on  the 
project  site  was  to  make  the 
requirements  more  enforceable,  and  to 
help  ensure  diat  the  proper  attention 
was  given  to  the  designs. 

OSHA  then  gave  consideration  to  a 
concept  wherein  two  design  options 
were  clearly  identified.  The  first  option 
was  to  follow  the  requirements  of  the 
appendix:  the  second  was  to  have  a 
"qualified  person"  design  the  protective 
systems.  However,  in  this  concept, 
OSHA's  intention  was  to  define  the 
"qualified  person"  using  the  existing 
definition  in  S  1926.32(1).  This  definition 
has  been  in  use  since  the  construction 
standards  were  first  promulgated  in 
1971.  However,  as  noted  above,  some 
commenters  believe  that  the  current 
definition  does  not  incorporate  a 
requirement  that  the  "qualified  person" 
have  the  specific  expertise  that  is 
necessary  for  the  proper  design  of 
protective  systems.  In  recognition  of  the 
concern  expressed  by  interested  parties 
that  adequate  designs  be  prepared. 
OSHA  considered  other  requirements 
that  were  to  be  linked  to  the  design 
requirements.  The  first  such  requirement 
would  provide  that  designs  be  based  on 
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the  results  on  specific  analyses. 
Required  analyses  of  the  soil  were 
considered,  as  well  as  analyses  of 
possible  load  conditions.  Second.  OSHA 
would  have  required  that  designs  be 
certified  by  the  person  responsible  for 
the  design.  The  certification  would  have 
been  a  statement  to  the  effect  that  the 
design  was  done  by  a  qualified  person 
and  was  based  on  the  results  of  the 
required  analyses. 

This  approach  was  criticized  as  being 
unenforceable  because  under  the 
existing  definition  of  "qualified  person." 
any  employee  with  a  minimum  of 
experience  in  excavation  work  might  be 
deemed  to  be  "quahfied."  Critics 
contend  that  this  could  result  in  almost 
anyone  being  authorized  simply  on  the 
basis  of  several  years  of  experience  in 
digging  trenches  to  prepare  the  designs 
and  certify  the  designs  and  to  be  in 
compliance  with  the  standard.  It  was 
felt  that  the  result  would  be  inadequate 
designs  and,  thus,  inadequate  protection 
against  cave-ins.  This  approach  seemed 
to  give  total  discretion  to  employers  to 
determine  the  extent  of  the  hazard,  and 
to  determine  the  required  means  to 
abate  the  hazard  without  providing 
OSHA  with  an  adequate  means  to 
enforce  the  problems  while  maintaining 
flexibility  and  performance  orientation, 
OSHA  then  developed  the  proposed 
approach  which  is  used  in  the  present 
proposal. 

This  approach  continues  to  permit  a 
"qualified  person,"  as  defined  in 
1926.32(1),  to  have  design  responsibility, 
but  introduces  the  concept  of  a 
"qualified  engineer"  as  an  alternative.  In 
order  to  ensure  the  adequacy  of  the 
designs  prepared  by  either  a  "qualified 
person"  or  a  "qualified  engineer"  and  to 
provide  a  degree  of  consistency  in  these 
designs,  OSHA  is  considering  requiring 
that  additional  data  be  provided  on  all 
these  designs.  Vv.s  is  discussed  earlier 
in  this  preamble  where  several  types  of 
data  are  specifically  mentioned  (soil 
tests  and  results,  expected  load 
conditions,  environmental 
considerations  and  design  limitations). 
The  Agency  solicits  comment  on  the 
type  of  data  essential  to  making  these 
determinations  and  the  appropriateness 
of  requiring  them  to  be  included  as  part 
of  the  design. 

This  approach  also  highlights  OSHA's 
concern  related  to  ensuring  safe  working 
conditions  without  being  overly 
restrictive  by  prohibiting  design  of 
protective  systems  by  persons  that  have 
the  knowledge,  expertise  and 
capabilities  to  do  so,  but  lack  an 
engineering  degree. 

OSHA  has  concluded  that  a  standard 
utilizing  the  alternatives  allowed  in  the 
present  proposal  would  be  more 
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effective  than  the  approach  found  in  the 
existing  standard.  This  is  because  of  the 
added  flexibihty  employers  would  have 
to  determine  the  most  feasible  option  for 
their  particular  circumstances.  It  is  also 
because  the  proposal  would  help  to 
remove  most  of  the  difficulties  of 
interpretation  and  application 
experienced  with  the  existing  standard. 
The  organization  of  the  proposed 
standard  is  improved  over  the  existing 
standard.  Terms  and  phrases  are  more 
clearly  defined  and  used.  Thus,  the 
misunderstandings  that  frequently  occur 
using  the  existing  standard  would  be 
reduced. 

OSHA  hopes  that  the  proposed 
approach,  as  well  as  the  specific  options 
allowed,  and  the  specific  angles  and 
configurations  allowed,  will  be  carefully 
considered  during  the  conmient  period. 

Paragraph  (c)  of  $  1926.652  contains 
requirements  that  apply  to  the  design  of 
support  systems,  shield  systems,  and 
protective  systems  other  than  sloping 
and  benching  systems.  The  requirements 
in  this  paragraph  are  set  forth  in  a 
format  similar  to  those  set  forth  in 
paragraph  (b) — Design  of  Sloping  and 
Benching  Systems.  Paragraph  (c)  is 
subdivided  into  four  paragraphs.  Each  of 
the  four  paragraphs  is  an  option 
employers  can  elect  to  follow  to  meet 
the  requirement  to  provide  cave-in 
protection. 

The  first  option,  in  paragraph  (c)(1). 
applies  to  the  design  of  timber  shoring  in 
trenches.  When  employers  elect  to  use 
this  option,  the  requirements  state  that: 
"Designs  for  timber  shoring  in  trenches 
shall  be  determined  in  accordance  with 
the  conditions  and  requirements  set 
forth  in  Appendices  A  and  C  to  this 
Subpart." 

Basically,  as  noted  earlier,  Appendix 
A  sets  forth  a  method  of  classifying  soil 
conditions  into  four  types:  Stable  Rock, 
Type  A,  Type  B,  and  Type  C.  Stable 
Rock,  however,  is  exempt  from  the 
requirement  to  provide  cave-in 
protection.  (See  proposed 
§  1926.651(j}(l)(i).) 

Appendix  C  contains  data  to  be  used 
to  select  timber  shoring  for  use  in 
trenches  that  are  up  to  20  feet  (6.1  m)  in 
depth.  Soil  conditions  must  first  be 
classified  as  Type  A,  Type  B,  or  Type  C 
in  accordance  with  Appendix  A. 
Appendix  C  contains  three  tables,  one 
for  each  of  the  soil  types,  from  which 
various  configurations  of  shoring  can  be 
selected.  Appendices  A  and  C  are 
discussed  later  in  this  Preamble  in 
greater  detail. 

The  second  option,  paragraph  (c)(2). 
allows  the  use  of  designs  based  on  or 
drawn  from  manufacturer's  tabulated 
data.  The  manufactured  systems 
generally  addressed  by  the  paragraph 


include  metal  hydraulic  shoring  and 
shields.  In  the  past,  manufacturers  have 
developed  tabulated  data  that  indicated 
the  conditions  for  which  their  various 
products  could  be  used. 

The  requirements  of  §  1926.652(c)(2)(i) 
state  that  designs  "that  are  drawn  from 
manufactiu-er's  tabulated  data  shall  be 
in  accordance  with  all  specifications, 
recommendations,  limitations,  and 
warnings  issued  or  made  by  the 
manufacturer."  In  §  1926.652(c)(2)(ii).  it 
is  required  that  "deviation  from  the 
specifications,  recommendations,  and 
limitations  issued  or  made  by  the 
manufacturer  shall  only  be  allowed 
when  the  manufacturer  issues  specific 
written  approval."  A  third  requirement, 
in  S  1926.652(c)(2)(iii).  states  that 
manufacturer's  specifications, 
recommendations,  limitations,  and 
warnings,  and  the  approval  required  in 
i  1926.652(c)(2)(ii),  be  in  written  form  at 
the  jobsite  during  construction  of  the 
protective  system.  After  that  the  data 
may  be  stored  off  the  jobsite.  but  a  copy 
shall  be  made  readily  available  to  the 
Secretary  upon  request. 

A  trend  in  the  construction  industry 
has  been  to  use  and  rely  more  and  more 
on  products  that  are  manufactured 
systems  of  protection.  The  design  of 
particular  products  such  as  trench 
shields  can  be  highly  complex.  A  single 
manufacturer  is  Ukely  to  have  available 
a  range  of  products,  each  intended  for 
use  in  different  circumstances.  The 
employer  is  concerned  with  using  a 
product  that  is  intended  for  use  in  a 
particular  situation. 

It  is,  therefore,  incumbent  on  the 
employer  to  ascertain  all  that  the 
manufacturer  specifies  or  recommends 
regarding  the  use  of  a  particular  product, 
and  then  use  the  product  accordingly. 

An  employer,  then,  is  allowed  a 
degree  of  discretion  as  far  as  choosing  a 
particular  product  for  use.  In  OSHA's 
opinion,  the  likelihood  that 
manufactured  products  will  be  used  in 
the  manner  intended  will  be  enhanced  if 
the  specifications  and  recommendations 
that  the  employer  uses  to  select  such 
products,  including  the  limitations  set  by 
the  manufacturer  on  their  use,  is 
required  to  be  at  the  jobsite  while  the 
system  is  being  constructed  and  made 
readily  available  to  the  Agency  upon 
request.  Therefore,  OSHA  is  proposing 
such  requirements. 

In  the  third  option,  paragraph  (c)(3),  it 
is  specified  that  designs  can  be  selected 
from  other  tabulated  data,  such  as 
tables  and  charts,  that  have  been 
prepared  by  or  under  the  direction  of  a 
qualified  person  or  a  quahfied  engineer. 
The  use  of  State  regulations, 
promulgated  under  an  OSHA  approved 
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State  plan  and  determined  to  be  "as 
effective  as"  Federal  regulations,  is 
acceptable  to  meet  the  requirements  of 
this  provision.  Additionally,  th'-s 
paragraph  is  intended  to  allow 
employers  to  develop  and  use  geneial 
designs  that  can  be  used  repetitively 
and  that  meet  the  needs  of  their 
particular  circumstances.  OSHA 
recognizes  that  the  design  of  protective 
systems  can  be  a  highly  complex 
engineering  procedure  that  involves 
elements  of  soil  mechanics  and  structure 
engineering.  In  reality,  each  case  is 
unique.  Therefore,  repetitive  use  of  a 
general  design  must  be  done  with 
caution.  Designs  for  general  applications 
have  limits  that  must  not  be  exceeded  or 
the  safety  of  employees  will  be 
endangered.  Tabulated  data,  therefore, 
can  only  be  used  safely  when  the 
necessary  information  is  provided  that 
explains  the  limitations  of  the  data  and 
demonstrates  that  the  system  is  safe 
under  prevailing  soil,  load,  and 
environmental  conditions. 

OSHA  is  proposing,  therefore,  new 
requirements  that  are  intended  to 
increase  the  likelihood  that  tabulated 
data  will  be  used  properly.  These  new 
requirements  are  set  forth  in  four 
paragraphs  within  paragraph  [cK3). 

In  paragraph  (c)(3)(i).  it  states  that 
designs  "shall  be  selected  from  and  be 
in  accordance  with  tabulated  data,  such 
as  tables  and  charts." 

In  paragraph  (c)(3)(ii),  it  is  explicitly 
stated  that  the  tabulated  data  shall  be 
prepared  by  a  qualified  person,  a 
qualified  engineer  or  a  person  under  the 
direction  of  a  qualified  engineer. 

In  paragraph  (c)(3Kiii),  it  is  required 
that  the  data  be  in  written  form.  It  is 
also  required  that  at  a  minimum,  certain 
information  be  included  with  the  data. 
Basically,  the  information  required 
includes  instructions  for  the  use  of  the 
data,  the  limits  of  application  of  the 
data,  identification  of  pertinent 
parameters  that  affect  the  selection  of  a 
protective  system  drawn  from  the  data, 
and  identification  of  the  qualified 
individual  responsible  for  the 
preparation  of  the  data.  In  paragraph 
(cK3)[iv)  it  is  required  that  at  least  one 
copy  be  maintained  at  the  jobsite  while 
the  protective  system  is  being 
constructed  and  that  it  be  made  readily 
available  to  the  Secretary  upon  request. 
In  OSHA's  opinion  these  requirements 
for  documentation  are  needed  to  provide 
a  balance  to  the  wide  discretion  ^at  is 
allowed  employers  in  providing  a 
system  of  protection,  and  in  order  to 
assure  that  employees  are  adequately 
protected. 

In  the  fourth  design  option,  paragraph 
(c)(4),  the  requirements  are  stated  in 
three  paragraphs  within  paragraph 


(c)(4).  In  paragraph  (c)(4)(i).  the 
requireaents  state  that  protective 
systems  shall  be  designed  in  accordance 
with  acoepted  engineering  praotioe  by  a 
qualified  person,  a  qualified  engineer,  or 
by  a  person  under  the  direction  of  a 
qualified  engineer.  This  option  gives 
employers  the  flexibility  to  design 
protectiTe  systems  for  unique 
applications.  There  are  no  specific 
restrictions  or  limitations  regarding  the 
application  of  designs  allowed  under 
this  option.  The  employer,  through  the 
qualified  individual,  is  thus  given  wide 
latitude  to  judge  the  degree  of  the 
hazard  present  and  to  determine  the 
degree  of  protection  required. 

OSHA  recognizes,  because  such  wide 
latitude  would  exist  imder  this 
provision,  that  the  possibility  of  abuse 
of  the  {fiscretion  allowed  would  also 
exist.  OBHA  is,  therefore,  proposing 
additioaal  requirements  that  are 
intended  to  increase  the  likeHhood  that 
the  protective  systems  designed  under 
this  option  will  be  adequate  to  protect 
employees.  The  first  of  these  additional 
requirements  is  stated  in  paragraph 
(c)(4)(ii).  It  states:  "Designs  shall  be  in 
written  form."  and  must,  at  a  minimum, 
include  "a  plan  indicating  the  sizes, 
types,  and  configurafions  of  the 
materials  to  be  used  in  the  protective 
system,"  and  "the  identity  of  the 
qualified  individual  responsible  for  the 
design."  The  other  additional 
requirement  is  stated  in  paragraph 
(c)(4)(iii).  That  paragraph  states  that  "At 
least  one  copy  of  the  design  shall  be 
maintained  at  the  jobsite  during  the 
construction  of  the  system,  and  the 
design  shall  be  made  readily  available 
to  the  Secretary  upon  request." 

These  requirements  are  similar  to 
those  proposed  by  OSHA  in 
§  1926.652(b)(3)  for  sloping  and 
benching.  The  discussion  of  those 
requirements  is  equally  applicable  for 
the  requirements  proposed  under  the 
subject  paragraph,  especially  the 
discuseion  on  requiring  more  data 
related  to  selection  factors  used  to 
determine  the  design. 

Strong  support  has  been  voiced  by  the 
ACCSH  for  requiring  designs  by 
specially  qualified  personnel  (EX.  8).  As 
discussed  under  §  1926.652(b)  above, 
there  is  concern  that  the  existing 
definition  of  "qualified"  in  §  1926.32(1)  is 
not  adequate  because  it  implies  that,  on 
the  basis  of  experience  alone,  a  person 
could  be  considered  qualified.  Because 
design  of  protective  systems  can  be  a 
difficult  engineering  problem,  it  requires 
special  expertise,  emd  it  is  crucial  that 
adequate  designs  be  used.  Interviews 
with  contractors  indicate  that  the 
primary  reason  for  the  failure  of 


protective  systems  is  a  lack  of  an 
adequate  design  of  systems  (Ex.  3). 

OSHA  would  like  to  receive 
comments  specifically  addressing  these 
proposed  requirements.  OSHA  again 
requests  that  these  proposals  be 
carefully  considered  and  that  comments 
and  views  be  submitted  during  the 
comment  period. 

There  are  many  paragraphs 
distributed  throughout  the  existing 
standard  thai  set  forth  requirements 
pertaining  to  the  use  of  shoring  and 
other  protective  systems.  Existing 
paragraphs  (c),  (m),  (o),  and  (q)  of 
§  1926.651,  and  paragraphs  (b),  (c),  (e), 
and  (f)  of  §  1926.652  state  when  use  of  a 
protecUve  system  is  required.  Other 
existing  paragraphs  contain 
requirements  pertaining  to  the  design  of 
such  systems.  These  include  paragraphs 
(e),  (f).  and  (Tc)  of  §  1926.651;  and 
paragraphs  (d),  (g),  and  (k)  of  §  1926.652. 
These  existing  requirements  have  been 
revised  and  reorganized  in  the  proposal 
in  order  to  make  the  standard  easier  to 
follow  and  understand. 

Some  of  the  shoring  requirements  in 
the  current  standards  have  been 
criticized  as  being  either  too  inflexible 
or  too  difficult  to  understand.  For 
example.  Table  P-2,  'Trench  Shoring— 
Minimum  Requirements."  has  been 
criticized  by  contractors  as  too 
inflexible  (Ex.  3).  Table  P-2  specifies 
sizes  of  Umber  shoring  members  but 
generally  only  specifies  one 
configuration  of  members  for  any 
particular  case.  Each  case  is  defined  by 
three  parameters:  Soil  condition,  trench 
depth,  and  width  of  trench.  OSHA  notes 
that  interpreting  the  Table  as  not 
allowing  any  deviation  from  the 
specified  configurations  is  an  inaccurate 
and  overly  restricfive  reading  of  Table 
P-2.  The  Table  only  indicates  certain 
configurations  that  will  provide  the 
required  minimum  protection.  Other 
configurations  that  provide  equivalent 
or  greater  protection  are  acceptable. 
Another  problem  with  Table  P-2  is 
that  selection  of  a  configuration  is  based 
on  soil  claisificafions  and  soil 
conditions  that  are  not  currently  defined 
in  the  standard.  The  terms  are  not  used 
in  a  manner  that  is  consistent  with  the 
way  other  similar  terms  relating  to  soil 
conditions  are  used  in  the  standard. 
Thus,  it  is  difficult  at  present  to  use 
Table  P-2  to  select  the  proper 
protection. 

Another  criticism  that  has  resulted 
from  a  misimdergtanding  of  the  current 
standard  is  that  the  standard  is 
ambiguous  with  regard  to  allowing  the 
use  of  protective  systems  other  than 
timber  shoring.  However,  as  a 
clarification,  it  should  be  noted  that 
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several  such  protective  systems  are 
mentioned  in  the  existing  standard. 
These  include  shoring,  sloping,  use  of 
shields,  support  systems,  bracing,  and 
sheet  piling.  In  a  footnote  to  Table  P-2, 
trench  jacks  and  steel  sheet  piling  are 
specifically  indicated  as  being 
acceptable  substitutes  for  wood 
members.  However,  the  lack  of  mention 
of  other  systems,  particularly  metal 
hydraulic  shoring,  has  led  to  the 
mistaken  impression  among  some 
interested  persons  that  such  systems  are 
not  allowed  by  the  standard.  OSHA 
emphasizes  that  this  is  not  the  case, 
either  with  the  ciurent  standard  or  in  the 
proposal. 

In  developing  this  proposal,  OSHA 
has  attempted  to  clarify  the  application 
of  these  and  other  provisions  of  the 
standard,  and  has  made  every  effort  to 
remove  ambiguities  and  sources  of 
confusion  that  have  arisen  in  the  current 
standards.  Overall,  the  proposed 
requirements  are  intended  to  provide  a 
greater  degree  of  flexibility  by  providing 
the  employer  with  alternative 
approaches  that  yield  the  same  end 
result.  The  employer  is  free  to  choose 
the  approach  that  is  most  feasible  for 
any  particular  circumstance.  Wide 
latitude  is  granted,  but  it  is  balanced 
and  checked  by  requirements  that  are 
intended  to  make  the  standard 
enforceable. 

OSHA  is  interested  in  the  views  of 
those  affected  by  these  proposed 
requirements  and  therefore  again 
requests  that  comments  be  submitted 
that  are  directed  specifically  to  the 
requirements  proposed  here. 

Paragraph  (d),  "Materials  and 
equipment"  addresses  the  hazard  to 
employees  resulting  from  the  use  of 
damaged  or  defective  items  in  protective 
systems.  The  material  and  equipment  is 
relied  upon  to  have  a  certain  degree  of 
structural  capability.  The  loss  of  this 
capability  due  to  defects  or  damage  can 
result  in  the  failure  of  a  protective 
system. 

Paragraph  (d)(1)  requires  that 
materials  and  equipment  used  for 
protective  systems  shall  be  free  from 
damage  or  defects  that  might  impair 
their  proper  function. 

Paragraph  (d)(2)  addresses 
manufactured  equipment.  It  requires 
that  such  material  be  used  and 
maintained  in  a  manner  consistent  with 
the  manufacturer's  recommendations 
and  in  a  safe  manner  so  as  to  protect 
employees  from  hazards. 

Paragraph  (d)(3)  requires  that  where 
equipment  is  damaged  while  in  service, 
it  be  examined  by  a  competent  person 
for  its  suitability  for  continued  use. 
When  it  is  unsuitable,  the  material  or 


equipment  must  be  removed  from 
service. 

The  existing  requirements  in  E 
§  1926.651(1)  and  E  S  1926.652(d) 
address  the  condition  of  materials  used 
for  support  structures  and  systems. 
These  requirements  have  been 
consolidated  into  proposed  paragraph 
(d)(1),  which  covers  all  elements  of 
protective  systems,  and  which  extends 
to  other  types  of  protective  systems  such 
as  shields. 

The  existing  standard  does  not  refer 
specifically  to  manufactured  items. 
Equipment  such  as  shields  and  metal 
hydrauhc  shoring  are  used  extensively 
in  the  industry  today.  However,  to 
assure  their  safe  use,  these  items  must 
be  used  in  strict  accordance  with  the 
manufacturer's  recommendations  and 
instructions.  In  addition,  the  existing 
standard  does  not  clearly  address  the 
problem  of  material  becoming  damaged 
while  in  use.  Often  material  and 
equipment  used  in  temporary  protective 
systems  are  designed  with  only  a  slight 
factor  of  safety.  If  the  equipment  is 
damaged,  there  may  be  no  factor  of 
safety  and  employees  are  in  immediate 
danger.  Proposed  paragraphs  (d)(2)  and 
(d)(3)  address  the  need  for  employees  to 
be  protected  in  these  circumstances. 

Paragraph  (e).  "Installation  and 
removal  of  support  systems,"  contains 
requirements  for  the  protection  of 
employees  during  installation  and 
removal  of  support  systems. 

Installation  and  removal  of  support 
systems  are  particularly  hazardous 
periods  in  excavation  work  which  can 
involve  significant  material-handling 
activity.  Additionally,  partially 
completed  support  systems  wUl  not 
react  to  loads  in  the  same  manner  as  the 
completed  structures.  Individual 
members  can  become  overloaded  and 
fail,  leading  to  a  general  failure  of  other 
portions  of  the  support  system. 
Therefore,  employees  can  be  exposed  to 
cave-ins,  the  collapse  of  adjacent 
structures,  or  collapse  of  the  support 
system  if  the  employees  are  not  properly 
protected  during  installation  and 
removal. 

Paragraph  (e)(1)  contains  six 
requirements  that  address  these 
hazards.  Four  of  these  requirements  are 
based  on  existing  requirements  found  in 
three  existing  paragraphs,  E 
S  1928.651(f),  E  8  1926.652(j),  and  E 
S  1928.852(1).  The  existing  provisions 
have  been  grouped  into  a  more  logical, 
easier-to-foUow  format  under  only  one 
paragraph  heading.  The  requirements  in 
E  S  1926.652  that  apply  currently  to 
specific  trenching  situations  only  would 
be  extended  to  cover  all  excavations 
because  the  hazard  addressed  by  those 


requirements  exists  whenever  support 
systems  are  being  installed  or  removed. 

The  other  two  proposed  requirements 
are  new.  These  specifically  require 
protection  for  employees  from  cave-ins, 
the  collapse  of  structures,  or  from  being 
struck  by  members  of  the  support 
system.  The  proposal  requires,  in 
addition,  that  individual  members  of 
support  systems  not  be  subjected  to 
loads  exceeding  the  design  loads  of 
those  members. 

Paragraph  (e)(2)(i)  contains  a  new 
provision  that  allows  excavation  to  a 
level  not  greater  than  two  feet  (.61  m) 
below  the  bottom  of  the  members  of  a 
support  system  of  a  trench.  It  applies 
only  to  trenches.  This  provision  is  one  of 
the  provisions  recommended  to  OSHA 
by  NBS  based  upon  their  studies  (Ex.  6). 
It  helps  to  clarify  what  was  meant  by 
the  phrase  "installed  so  as  to  be 
effective  to  the  bottom  of  the 
excavation"  found  in  E  5  1926.652(d)  of 
the  current  trenching  standards.  The 
proposed  provision  recognizes  that 
trench  support  systems  in  some 
instances  need  not  always  be  installed 
to  the  bottom  of  the  excavation.  If 
designed  to  resist  the  forces  calculated 
for  the  full  depth  of  the  excavation,  the 
system  can  be  fully  effective,  even  if  it 
does  not  extend  to  the  bottom. 

Paragraph  (e)(2)(ii)  requires  that 
installation  of  support  systems  be 
closely  coordinated  with  the  excavation 
of  trenches.  This  is  a  revision  of  E 
§  1926.652(i).  The  Construction  Advisory 
Committee  suggested  that  this 
requirement  be  dropped  (Ex.  8,  p.  400) 
because  it  seemed  to  apply  to  all 
trenches  even  where  there  would  be  no 
employee  exposure  to  cave-in  hazards, 
i.e.,  where  no  employees  enter  the 
trenches.  However,  this  paragraph  is 
intended  to  apply  only  where  employees 
are  exposed  to  cave-in  hazards.  All       ^ 
OSHA  standards  apply  only  where 
there  is  potential  exposure  of  employees 
to  hazards,  and  therefore  it  is  not 
considered  necessary  to  state  this  for 
every  requirement. 

Coordination  of  installation  of  the 
support  system  with  the  excavation  of 
the  trench  will  reduce  the  possibility 
that  a  cave-in  will  occur.  "The  longer  a 
trench  is  open,  the  more  likely  it  is  to 
cave-in.  Essentially,  where  employees 
will  be  expected  to  enter  a  trench,  it  is  a 
safe  work  practice  to  install  the  support 
system  as  soon  as  possible  after 
excavation.  OSHA  believes  that  this 
proposed  requirement  is  necessary  to 
assure  employee  safety  in  trenches. 

Paragraph  (f),  "Sloping  and  benching 
systems,"  contains  a  new  requirement 
prohibiting  employees  from  working  on 
the  faces  of  excavations  at  levels  above 
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other  employees;  except  when  adequate 
protection  against  falling  material  is 
provided.  Obviously,  employees  can 
dislodge  loose  material  and  cause  it  to 
fall  to  lower  levels.  This  dislodging 
activity,  in  fact,  may  be  their  work 
assignment.  Employees  at  lower  levels 
can  be  struck  by  falling  material.  With 
adequate  protection  from  a  barricade, 
net,  shield  or  other  protective  device, 
this  situation  need  not  be  hazardous. 

Paragraph  (g),  "Shield  systems," 
contains  new  provisions.  These 
requirements  are  arranged  in  two 
paragraphs. 

Paragraph  (g)(1)  contains  four  general 
requirements  which  basically  address 
work  practices  not  spelled  out  in  the 
existing  standard. 

Shields,  by  their  nature,  provide 
protection  only  in  the  area  within  the 
structure.  The  remainder  of  the 
excavation  is  generally  left  unsupported 
and  unshielded.  Employees  entering  or 
exiting  shields  through  these 
unprotected  areas  would  be  exposed  to 
cave-in  hazards.  Therefore,  the  proposal 
would  prohibit  employees  from  passing 
through  such  areas  to  reach  the  shield. 
Generally,  shields  are  designed  to  be 
moveable.  Employees  would  be  exposed 
to  unexpected  shifting  of  the  shield 
during  installation,  removal,  or 
relocation.  Therefore,  when  shields  are 
being  moved,  employees  are  prohibited 
from  being  within  the  shield.  (See  Issue 
11  above.) 

Shields  do  not  normally  prevent  cave- 
ins,  but  do  protect  employees  in  the 
event  of  a  cave-in.  The  possibility  exists 
that  the  magnitude  of  the  forces  imposed 
on  a  shield  during  a  cave-in  could  shift 
the  shield  laterally  if  it  is  not  restrained 
against  such  movement.  If  the 
employees  are  in  the  shield,  this  lateral 
movement  could  be  hazardous.  The 
proposal  requires  that  shields  be 
installed  in  a  manner  to  restrict  lateral 
movement  in  the  event  of  the 
application  of  sudden  lateral  loads  such 
as  during  a  cave-in.  One  method  of 
accomplishing  this  in  trenches  is  to 
excavate  the  trench  so  that  it  is  only  as 
wide  as  is  necessary  to  install  the 
shield. 

Shields  are  protective  devices  that 
must  be  specially  designed  and 
constructed.  Because  of  the  highly 
variable  nature  of  soil  conditions  and 
loading  caused  by  soil  movement, 
shields  have  strict  limitations  on  their 
use.  These  limitations  are  established  by 
the  manufacturer  for  manufactured 
shields,  but  in  some  situations  shield 
systems  are  constructed  on-site.  It  is 
more  difficult  to  ascertain  the  limits  of 
such  shields.  The  design  of  shields  is 
addressed  in  §  1926.652(c)  of  the 
proposal.  However,  in  practice,  load 


conditions  could  occur  which  a 
particular  shield  might  not  have  been 
designed  to  support.  For  example, 
crossbraces  might  not  have  been 
designed  to  support  vertical  loads  in 
addition  to  compressive  loads.  To  deal 
with  this  protential  hazard,  the  proposal 
would  prohibit  employers  from 
subjecting  shields  to  loads  other  than 
those  considered  in  their  design. 

Paragraph  (g)(2)  applies  only  to 
trenches.  It  allows  excavation  in  certain 
circumstances  of  earth  material  to  a 
level  not  greater  than  two  feet  (.61  m) 
below  the  bottom  of  shields.  The 
reasoning  behind  this  is  identical  to  that 
discussed  in  paragraph  (e)(2)(i)  above. 
Relocated  and  Deleted  Paragraphs. 
The  fall  protection  requirements  in 
existing  paragraph  E  §  1926.651  (t)  and 
(w)  are  not  included  in  the  proposed 
revision  of  Subpart  P.  These  provisions, 
whicli  require  fall  protection  at  remotely 
located  excavations  and  on  walkways 
or  bridges  crossing  over  excavations, 
respectively,  would  be  relocated  in 
Subpart  M — Fall  Protection,  and  would 
be  redesignated  as  S  1926.500  (h)  and  (i). 
This  action  is  consistent  with  OSHA's 
intention  to  locate  all  provisions  relating 
to  fall  protection  in  construction 
together  under  one  Subpart. 

03HA  currently  published  a  proposed 
revision  of  its  fall  protection  standards 
in  Subpart  M.  (See  Federal  Register, 
November  25, 1986).  When  this  proposal 
is  published  as  a  final  rule  the 
excavation  fall  protection  provisions 
incorporated  will  be  placed  in  a  new 
Subpart  M. 

OSHA  is  proposing  to  delete  the 
following  existing  paragraphs:  E 
S  1926.650(e),  which  requires  personal 
protective  equipment  as  set  forth  in 
Subpart  E;  E  5  1926.651(r),  which 
requires  that  blasting  be  performed  in 
accordance  with  Subpart  U;  and  E 
§  19J6.651(y),  which  requires  that 
ladders  be  in  accordance  with  the 
requirements  of  Subpart  L.  These 
references  are  redundant  in  that  they 
require  nothing  different  or  in  addition 
to  the  requirements  set  forth  in  the 
respective  subparts.  In  addition,  they 
migkt  mislead  an  employer  into 
assuming  that  other  subparts  not 
referenced  do  not  apply  to  excavations. 
The  requirements  of  Subparts  E,  U,  and 
L  remain  applicable  to  employees 
worfcing  in  and  around  excavations  as 
do  the  other  subparts  of  Part  1926. 

OSHA  is  proposing  that  paragraph  E 
§  1926.652(g)  also  be  deleted.  This 
paragraph  presently  states:  "Minimum 
requirements  for  trench  timbering  shall 
be  in  accordance  with  Table  P-2."  It 
also  requires  that  compressive  stresses 
in  timber  braces  and  diagonal  shores 
not  be  in  excess  of  certain  allowable 


values  as  computed  using  the  given 
formula.  Tlie  requirements  of  this 
paragraph  are  not  consistent  with  the 
approach  taken  in  the  proposal,  which 
does  allow  the  employer  to  select  trench 
timbering  from  tables,  but  does  not 
make  the  tables  minimum  requirements 
for  all  trench  shoring. 

In  addition.  OSHA  believes  that  the 
equation  set  out  in  E  5  1926.652(g)(2)  is 
not  appropriate  for  continuation  in  the 
standard.  This  equation  is  intended  to 
be  used  for  determining  the  maximum 
allowable  compressive  stress  in  braces 
and  diagonal  shores  in  a  wood  shoring 
system.  OSHA  has  determined  that  the 
equation  should  not  be  carried  forward 
because  it  is  outdated.  The  use  of  the 
specified  equation,  in  a  slightly  different 
form,  was  originally  contained  in  the 
USA  Standard  AlO.2— 1944.  "Safety 
Code  for  Building  Construction."  Since 
that  time,  new  equations  for  determining 
allowable  compressive  loads  have  been 
developed.  These  newer  equations  are 
described  in  the  "Timber  Construction 
Manual"  published  by  the  American 
Institute  of  Timber  Construction.  The 
second  edition  was  published  in  1974. 
The  more  modem  equations  take  into 
account  the  shape  of  the  member,  i.e., 
square  or  round,  and  the  kind  of  wood 
used  to  produce  the  member.  Allowable 
stresses.  I.e.,  the  maximum  stresses  to 
which  a  member  should  be  subjected, 
vary  depending  upon  the  species  of 
wood  being  considered.  The  equation 
given  in  E  §  1926.652(g)(2)  does  not 
account  for  either  of  these  factors. 

However,  even  with  the  improved 
equations.  OSHA  does  not  believe  that 
the  newer  equations  should  be  specified 
in  the  revised  standard.  First,  in  OSHA's 
opinion,  these  equations  are  not 
necessary.  As  pointed  out  above,  the 
particular  equation  specified  is  used 
only  to  determine  the  maximum 
allowable  stress  to  which  a  certain 
structural  member  should  be  subjected. 
Today,  such  information  generally  is 
available  in  tabulated  form  for  most 
species  and  grades  of  wood.  Therefore, 
it  is  not  necessary  to  use  an  equation  in 
the  standard  and  calculate  maximum 
allowable  stresses.  Furthermore, 
knowing  the  maximum  allowable  stress 
alone  is  of  little  value.  The  actual  stress 
to  which  a  member  is  subjected  or 
expected  to  be  subjected  must  also  be 
known  and  a  comparison  made  between 
the  actual  and  allowed  stresses.  If  the 
actual  stress  exceeds  the  maximum 
allowable,  then  the  particular  member 
could  not  be  used.  Computing  the  actual 
stress,  however,  can  be  a  hignly 
complex  engineering  problem. 

Another  reason  why  use  of  equations 
is  not  required  in  the  proposal  is  that 
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they  address  only  one  type  of  load 
situation.  For  example,  the  current 
equation  is  only  intended  to  be  used  to 
calculate  the  maximum  allowable 
compressive  stress  for  wood  members 
acting  as  columns  under  axial 
compressive  loads.  However,  members 
are  often  subject  to  eccentric  loads  or 
lateral  loads  that  create  bending 
stresses  in  them.  These  other  actual 
stresses,  alone  or  in  combination  with 
axial  compressive  forces,  may  be 
critical.  Therefore,  the  maximum 
allowable  and  actual  stresses  for 
various  load  conditions  need  to  be 
considered  in  addition  to  the  one  load 
condition  currently  specified  in  the 
standard. 

A  final  reason  why  specification  of 
the  given  equation  should  be 
discontinued  is  that  it  applies  only  to 
wood  members.  Much  less  wood  is  used 
today  than  in  1944  when  use  of  the 
equation  was  recommended.  Other 
materials,  primarily  steel  and  aluminum, 
are  used  more  frequenUy  today  and 
different  equations  are  used  to  calculate 
allowable  stresses  in  members  of  these 
materials. 

OSHA  is  proposing,  therefore,  no 
longer  to  require  the  use  of  such  specific 
equations.  In  OSHA's  opinion,  the 
alternatives  set  forth  in  the  proposal  for 
design  of  protective  systems  will 
provide  added  flexibility  for  the 
employer  while  increasing  the  degree  of 
safety  afforded  the  employees. 

OSHA  is  also  proposing  other 
deletions.  Two  tables  which  are  part  of 
the  present  standard  would  be  deleted 
by  the  proposal  and  would  be  replaced 
by  material  to  be  contained  in  the 
Appendices  to  the  standard.  Tlie 
contents  of  these  Appendices  are 
discussed  in  detail  below.  Table  P-1, 
"Approximate  Angle  of  Repose  for 
Sloping  of  Sides  of  Excavations,"  would, 
in  effect  be  replaced  by  Appendices  A 
and  B,  which  provide  a  detailed  soil 
classification  scheme  and  sloping 
requirements  for  the  employer  who 
selects  the  second  option  for  designing 
sloping  system  protection. 

Similariy.  Table  P-2,  "Trench  Shoring- 
Minimum  Requirements."  would  be 
replaced  with  material  in  Appendices  A 
andC. 

Appendix  A — SoU  Classification 

Appendix  A  details  a  method  of 
classifying  earth  deposits,  taking  into 
account  various  environmental 
conditions,  site-specific  conditions,  and 
soil-specific  conditions.  The  results  of 
the  categorization  of  soils  in  accordance 
with  this  method  would  then  be  used 
subsequently  to  determine  the  level  of 
protection  against  cave-ins  that  is 
required  to  protect  employees. 


It  is  not  required  in  every  instance 
that  employers  use  this  Appendix  as  the 
basis  of  classifying  earth  conditions. 
Use  of  this  Appendix  is  an  option  that 
employers  may  choose.  The  option  to 
use  this  Appendix  is  stated  twice  in  the 
standard.  First,  it  is  stated  in 
§  1926.652(b)(2)  as  one  option  that  may 
be  used  to  determine  the  requirements 
for  sloping  and  benching.  The  option  is 
stated  a  second  time  in  §  1926.652(c)(1) 
as  one  option  that  can  be  used  to 
determine  the  requirements  for  timber 
shoring.  It  should  be  noted  again  that 
the  employer  is  required  to  select  one  of 
the  options  set  forth  in  5  1926.652(b)  if 
using  a  sloping  system,  or  in 
§  1926.652(c)  if  using  shoring,  shields,  or 
another  system.  When  an  employer 
chooses  an  option  where  this  Appendix 
is  to  be  used,  the  employer  must  then 
adhere  faithfully  to  the  requirements 
and  provisions  of  the  Appendix.  The 
Appendix  then  becomes  mandatory. 

Appendix  A  is  arranged  into  four 
major  paragraphs.  These  are:  (a)  Scope 
and  Application;  (b)  Definitions;  (c) 
Requirements:  and  (d)  Recommended 
Visual  and  Manual  Tests. 

The  first  paragraph  states  the  scope  of 
the  Appendix  and  when  it  is  appUcable. 
Terms  used  throughout  the  Appendix 
are  defined  in  the  second  paragraph. 
The  requirements  for  making  soil 
classifications  are  set  forth  in  the  third 
paragraph  and  basically  state  that  the 
classifications,  as  defined  in  the 
previous  paragraph,  shall  be  determined 
based  on  the  results  of  visual  and 
manual  analyses.  Recommended  visual 
and  manual  analyses  are  described  in 
the  fourth  paragraph. 

OSHA  recognizes  that  all  or  none  of 
the  particular  analyses  described  in  the 
fourth  paragraph  may  apply  at  any  one 
time,  and  that  other  tests  could  be 
developed  or  used  which  would  meet 
the  intent  of  the  standard.  Therefore, 
these  analyses  are  recommended,  but 
not  mandatory. 

This  soil  classification  system,  as  with 
all  soil  classification  systems,  is  not 
intended  for  universal  application. 
OSHA  does  not  intend  that  the  system 
be  used  to  replace  analysis  and  testing 
for  engineering  design.  OSHA  does  not 
require  sampling  and  testing  for 
engineering  design  in  the  current 
standard,  and  does  not  believe  it  is 
warranted  to  require  these  procedures  in 
the  proposal.  The  decision  to  conduct  a 
more  sophisticated  soil  sampling  and 
testing  program,  as  with  the  current 
standard,  would  be  left  to  the 
employer's  discretion  in  the  proposal. 
When  an  engineering  analysis  is 
desired.  OSHA  recommends  that  other 
presenUy  accepted  methods  of  soil 
sampling  and  testing  be  used.  Such 


methods  as  those  adopted  by  the 
American  Society  for  Testing  and 
Materials  (ASTM)  are  accepted 
methods. 

This  soil  classification  system  is  being 
proposed  in  an  effort  to  address  a 
deficiency  in  the  existing  standard.  The 
existing  standard  does  not  rely  on  a 
consistent  method  of  classifying  soils, 
but  relies  on  terms  that  carmot  be  easily 
quantified,  such  as  "hard  and  compact" 
and  "soft  and  unstable."  Further,  there 
is  an  inconsistency  in  the  terminology 
currently  found  in  Subpart  P.  For 
example,  one  set  of  terms  is  used  in 
Table  P-1  which  indicates 
recommended  slopes  in  certain 
materials,  primarily  granular.  A  different 
set  of  terms  to  describe  soils  is  used  as 
the  basis  of  the  divisions  of  Table  P-2 
which  specifies  mininum  requirements 
for  timber  shoring  in  trenches. 

The  soil  classification  system  that  is 
being  proposed  is  intended  to  eliminate 
this  deficiency.  It  is  intended  to  provide 
construction  personnel  and  OSHA 
Compliance  Officers  with  a  common 
language  that  can  be  used  to  assess  the 
requirements  and  adequacy  of  sloping 
and  shoring  systems  used  to  prevent 
cave-ins. 

The  proposed  soil  classification 
system  was  developed  by  the  National 
Bureau  of  Standards  (NBS).  The 
background  of  the  system  is  explained 
in  more  detail  in  Exhibit  5.  OSHA  has 
incorporated  this  classification  system 
in  the  proposal  based  on  the 
recommendations  of  NBS,  after 
consultation  with  the  ACCSH,  and  after 
a  review  by  interested  parties  at  the  five 
industry-sponsored  workshops.  In 
addition,  OSHA  has  used  several 
American  Society  for  Testing  and 
Materials  (ASTM)  Standards,  as  well  as 
other  sources,  to  obtain  information 
that,  in  OSHA's  opinion,  was  needed  to 
supplement  and  clarify  the  NBS 
recommendations.  The  ASTM  Standards 
include: 

(1)  Designation:  D653-67  (Reapproved 
1973) — "Standard  Definitions  of  Terms 
and  Symbols  Relating  to  SOIL  AND 
ROCK  MECHANICS, "  (Ex.  27). 

(2)  Designation:  D2487-69— "SUndard 
Method  for  CLASSIHCA-nON  OF 
SOILS  FOR  ENGINEERING 
PURPOSES, "  (Ex.  28). 

(3)  Designation:  D2488-^e— Standard 
Recommended  Practice  for 
DESCRIPTION  OF  SOILS  (VISUAI^ 
MANUAL  PROCEDURE)."  (Ex.  29). 

OSHA  has  used  these  sources  to 
clarify  and  provide  additional 
information  in  paragraph  (b)  of  the 
Appendix.  "Definitions."  and  in 
paragraph  (d),  "Recommended  Visual 
and  Manual  Tests." 
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One  example  oi  me  use  oi 
supplemental  information  involves  the 
development  of  the  definition  of 
"cemented  soil."  NBS  makes  reference 
to  cemented  soil  in  its  recommended 
definition  of  Type  A  soil,  but  provides 
no  discussion  as  to  what  constitutes 
cemented  soil  other  than  to  suggest  that 
soils  referred  to  as  "hardpan"  or  "till" 
are  examples  of  cemented  soil. 

Cemented  soils  are  most  commonly 
composed  of  granular,  or  course-grained 
particles.  Carbonate  salts — calcium 
carbonate  being  the  most  common — are 
the  primary  chemical  agents  that 
provide  the  cementation  of  the  particles 
of  soil.  The  action  of  the  cementmg 
agents  adds  to  the  strength  of  the  soil  by 
binding  the  particles  together  so  that  the 
soil  can  resist  a  greater  degree  of  stress. 
The  quantity  of  the  cementing  agent  in 
a  soil  sample  can  be  estimated  by 
subjecting  a  soil  sample  to  a  solution  of 
dilute  hydrochloric  acid  and  visually 
noting  the  intensity  of  the  reaction. 
Unfortunately,  this  test  does  not  give  a 
good  indication  of  the  strength  of  the 
cemented  soil.  However,  a  satisfactory 
estimate  of  the  relative  strength  of  a 
cemented  soil  can  be  made  by 
conducting  a  dry  strength  test.  This  is  a 
test  that  is  conducted  by  crushing  dry 
soil  samples  between  the  fingers.  The 
dry  strength  test  is  used  primarily  for 
estimating  the  strength  of  fine-grained 
soils,  i.e.,  clays,  which  have  cohesive 
qualities.  Conducting  this  test  on 
cemented  coarse-grained  soils,  however, 
can  give  good  estimates  of  relative 
strength  that  are  equivalent  to  the 
strength  estimates  of  fine-grained  soils. 

In  ASTM  D2488  (Ex.  29),  in  a 
description  of  the  dry  strength  test,  it  is 
noted  that:  "The  presence  of  high- 
strength  water  soluble  cementing 
materials,  such  as  calcium  carbonates, 
may  cause  exceptionally  high  dry 
strength. . . ."  In  the  dry  strength  test, 
"high"  strengths  are  indicated  if  "the 
sample  cannot  be  crushed  to  powder  by 
finger  pressure,  even  though  the  sample 
may  be  broken."  "Very  high"  strength  is 
indicated  "if  the  sample  cannot  be 
broken  between  the  thumb  and  a  hard 
surface."  In  another  reference 
[Handbook  of  Soil  Mechanics,  Volume 
1,  p.  98,  by  Aipad  Kezdi)  under  a 
discussion  of  the  dry  strength  test,  it  is 
stated:  "If  the  sample  resists  crushing  by 
finger  pressure  altogether,  the  soil  is  an 
inorganic  clay  of  high  plasticity,  or  a 
coarse-grained  soil  aggregate  cemented 
by  some  high-strength  binder  (e.g., 
calcium  carbonate  or  iron  oxide)." 

Based  on  the  discussions  of  cemented 
soils  in  this  literature,  OSHA  has 
supplemented  the  NBS 
recommendations  by  developing  a 
definition  of  "cemented  soil"  with  the 


intent  of  clarifying  the  NBS 
recommendations.  The  definition  of 
"cemented  soil"  is  intended  to  include 
those  soils  that  exhibit  strengths  at  least 
equivalent  to  the  strengths  required  for 
Type  A  cohesive  soil.  The  result  of  this 
will  be  that  some  soils  containing  a 
slight  amount  of  a  cementing  agent  will 
not  be  considered  as  cemented  soil,  as 
such  soil  will  not  exhibit  sufficient 
strength. 

The  soil  classification  system  being 
proposed  has  not  been  used  in  practice. 
However,  in  OSHA's  opinion,  use  of  this 
system  will  be  a  major  improvement 
over  the  terminology  and  practices  used 
in  the  existing  standard.  Because  this 
system  has  not  been  used  in  practice, 
OSHA  believes  that  careful 
consideration  and  comment  on  this 
system  by  those  affected  by  this 
standard  should  be  undertaken. 
Therefore,  OSHA  requests  that 
particular  attention  be  given  to  the 
proposed  soil  classification  system  and 
to  the  issue  of  soil  classification  in 
general. 

Appeadix  B — Sloping  and  Benching 

Thii  Appendix  sets  forth  the 
requirements  for  sloping  and  benching 
when  those  methods  are  used  for 
protecting  employees  against  cave-ins. 

Employers  are  not  required  in  every 
instance  to  use  this  Appendix. 
Ther^ore,  in  this  respect,  it  is  not 
mandatory. 

Thi»  Appendix  is  provided  as  one 
option  that  employers  can  use  to  meet 
the  requirement  to  provide  cave-in 
protection  for  employees.  The  option  to 
use  this  Appendix  is  stated  in 
S  1926.652(b)(2).  It  is  the  second  option 
employers  may  choose  to  follow  to 
determine  the  requirements  for  sloping 
and  benching  protective  systems.  When 
this  option  is  chosen  by  the  employer, 
the  provisions  of  this  Appendix  become 
mandatory. 

The  slopes  required  vary,  and  are 
dependent  upon  the  type  of  soil  in  which 
the  excavation  is  made.  To  use  this 
Appendix,  soils  must  first  be  classified 
in  accordance  with  the  provisions  of 
Appendix  A  to  this  Subpart — "Soil 
Classification." 

Paragraph  (a)  of  the  Appendix  is  a 
scope  and  application  statement. 

Paragraph  (b)  sets  forth  applicable 
definitions.  Two  particularly  important 
concepts  are  defined.  These  are 
"maximum  allowable  slope"  and  a 
concept  based  on  a  time  of  exposure. 
This  time  concept  is  expressed  using  the 
words  "short-term"  and  "long-term." 

In  this  Appendix,  slopes  are 
expressed  as  maximum  allowable 
slopes.  The  maximum  allowable  slope  is 
the  steepest  incline  from  the  horizontal 


that  will  be  acceptable  under  the  most 
favorable  site  conditions  for  a  particular 
type  of  soiL  These  slopes  vary  with  the 
soil  type  in  which  the  excavation  is 
made,  and  the  length  of  time  that  the 
excavation  is  open.  In  addition,  the 
depth  of  the  excavation  is  specifically 
taken  into  account  in  one  instance.  In 
Type  A  soils,  the  maximum  allowable 
slope  for  the  short-term  can  only  be 
used  in  excavations  up  to  12  feet  (3.6  m] 
in  depth. 

"Short-term  exposure"  means  a  period 
of  time  less  than  or  equal  to  72  hours. 
"Long-term  exposure"  is  greater  than  72 
hours.  The  three-day  or  72  hour  dividing 
line  is  from  an  NBS  recommendation 
based  on  the  discussions  at  the  industry- 
sponsored  workshops  (Ex.  26).  OSHA 
solicits  comments  on  whether  this  time 
frame  is  appropriate  for  distinguishing 
between  long-term  and  short-term 
exposure. 

The  allowable  slopes  given  for  long- 
term  exposure  in  this  Appendix  (in 
proposed  Table  B-1),  coupled  with  the 
allowable  configurations  (given  in 
proposed  Figures  B-1.1  through  B-1.S), 
should  provide  a  greater  level  of 
protection  to  employees  than  is  now 
required  by  the  existing  standard.  The 
existing  standard  does  not  require  that 
the  "time  of  exposure"  be  taken  into 
accoimt  when  determining  required 
slopes. 

The  allowable  slopes  given  for  short- 
term  exposure,  coupled  with  the 
allowable  configurations  (given  in  the 
proposed  Figures  B-1.1  through  B-l.S], 
should  provide  a  level  of  protection  that 
is  equivalent  to  the  level  of  protection 
that  is  required  by  the  existing  standard. 

There  is  no  scientific  basis  for  the 
suggested  length  of  time  used  to 
delineate  short-term  exposure.  Various 
lengths  of  time  from  two  hours  to  10 
days  have  been  suggested  and 
discussed.  Some  professionals  in 
construction  have  suggested  that  the 
required  slope  not  be  related  to  time  of 
exposure  at  all  (Ex.  8.  pp.  304-308). 
OSHA  believes  this  issue  merits 
further  discussion.  Therefore,  OSHA 
requests  that  careful  consideration  be 
given  to  the  issue  of  "time"  as  it  relates 
to  the  determination  of  maximum 
allowable  slopes.  OSHA  requests  that 
specific  conmient  directed  to  this  issue 
be  submitted  during  the  comment  period 
for  this  proposal.  (See  also  the  Issues 
section  of  this  Preamble  for  information 
related  to  this  issue.) 

Paragraph  (c)  of  this  Appendix  states 
the  requirements  for  sloping  and 
benching.  Primarily,  it  is  required  that 
soil  types  be  determined  in  accordance 
with  Appendix  A;  that  the  maximum 
allowable  slopes  be  in  accordance  with 
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Table  B-1  of  this  Appendix  B:  and  that 
the  conngurations  of  the  sloping  and 
benching  systems  be  in  accordance  with 
the  illustraliona  in  Figures  B-1.1  thru  B- 
1.5.  Other  requirements  state  when 
slopes  less  than  the  maximum  allowable 
slope  must  be  used. 

This  Appendix  is  intended  to  replace 
Table  P-1  found  in  the  existing 
standard.  The  difficulties  associated 
with  the  use  of  Table  P-1.  such  as  a  lack 
of  deflnitions  of  terms,  are  a  major 
reason  for  replacing  the  table.  Another 
reason  for  replacing  the  table  is  to 
provide  a  new  set  of  provisions  that  are 
correlated  with  the  soil  classification 
system  described  in  Appendix  A.  The 
reasons  for  providing  a  new  soil 
classification  system  have  been 
addressed  earlier  in  this  Preamble. 

This  new  system  is  broader  than  the 
current  standard  in  that  more 
parameters  must  be  considered  when 
determining  allowable  slopes,  and  in 
that  various  allowable  configurations  of 
sloping  and  benching  are  illustrated.  The 
system  is  based  primarily  on  the 
recommendations  made  to  OSHA  by 
NBS  (Ex.  6). 

OSHA  believes  that  this  Appendix 
will  provide  employers  with  a  realistic 
and  flexible  approach  to  sloping  and 
benching.  In  OSHA's  opinion,  the 
maximum  allowable  slopes  will  provide 
a  safe  work  area  for  employees  in 
excavations  when  the  soils  are  properly 
classified  and  the  slopes  properly  made. 

Appendix  C — ^Timber  Shoring  for 
Trenches 

Appendix  C  contains  information  that 
can  be  used  to  provide  timber  shoring  in 
trenches.  Timber  shoring  is  one  of 
several  methods  that  can  be  used  to 
provide  protection  for  employees 
against  cave-in  hazards. 

Employers  are  not  required  in  every 
instance  to  use  the  Appendix.  Therefore, 
in  this  respect,  it  is  not  mandatory.  This 
Appendix  is  provided  as  one  option  that 
employers  can  use  to  provide  cave-in 
protection.  The  option  to  use  this 
Appendix  is  stated  in  S  1926.652(c)(1). 
When  this  option  is  chosen  by  the 
employer,  ^e  Appendix  becomes 
mandatory. 

The  Appendix  is  structured  as 
follows: 

Paragraph  (a)  discusses  the  scope  of 
the  Appendix  and  its  interrelationship 
with  the  requirements  for  protective 
systems  in  S  1926.652(b}  or  §  1926.652(c). 

Paragraph  (b)  notes  that  the 
provisions  of  Appendix  A  to  Subpart  P 
must  be  followed  for  the  purposes  of  soil 
classification.  The  configurations  of 
timber  shoring  that  can  be  selected 
using  this  Appendix  are  directly  tied  to 


the  soil  classifications  described  in 
Appendix  A. 

Paragraph  (c)  describes  what 
information  is  contained  within  the 
Appendix. 

Paragraph  (d)  indicates  the  basis  and 
the  limitations  of  the  data  in  the 
Appendix. 

Paragraph  (e)  is  a  description  of  how 
to  use  die  tables. 

Paragraph  (f)  contains  examples  to 
illustrate  use  of  the  tables. 

Paragraph  (g)  contains  notes  that 
apply  when  using  the  tables. 

Paragraph  (g)  is  followed  by  three 
tables  of  data.  There  is  one  table  for 
each  of  the  three  soil  types.  Stable  rock 
is  exempt  from  shoring  requirements. 

This  Appendix  is  intended  to  replace 
Table  P-2,  'Trench  Shoring — ^Minimum 
Requirements."  which  is  found  in 
existing  Subpart  P.  This  approach  is 
being  proposed  primarily  to  address  the 
problems  detailed  earlier  in  this 
Preamble  concerning  soil  classification. 
This  new  approach  provides  a  system 
that  is  correlated  with  the  new  proposed 
soil  classification  system  detailed  in 
Appendix  A.  This  Appendix,  however, 
also  provides  a  greater  degree  of 
flexibility  than  the  current  standard  in 
that  the  tables  can  be  used  to  select  a 
greater  number  of  configurations  than  is 
currently  possible  with  Table  P-2. 

The  tables  in  this  Appendix  have 
primarily  been  developed  based  on 
recommendations  and  data  provided  to 
OSHA  from  NBS  (Ex.  6).  Data  in  the 
tables  not  specifically  recommended  by 
NBS  (Ex.  6).  Data  in  the  tables  not 
specifically  recommended  by  NBS  are 
provided  based  on  traditional  practice. 
NBS  could  find  no  evidence  that 
traditional  timber  practice,  if  properly 
executed,  is  unsafe  [Ex.  6.  p.  65] 
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V.  Preliminary  Regulatory  Impact, 
Regulatory  Flexibility  and 
Environmental  Impact  Assessments 


Introduction 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  prepared 
this  Preliminary  Impact  Assessment 
(PRIA)  in  compliance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-353. 94 
Stat.  1164  [5  U.S.C.  60  et  seq.]).  In  this 
assessment.  OSHA  has  estimated  the 
economic  impact  of  the  proposed 
amendments  to  the  trenching  and 
excavation  standard  (29  CFR  Part  1926 
Subpart  P). 

Regulatory  History 

Congress  passed  the  Construction 
Safety  Act  of  1969  (Pub.  L  91-54). 
thereby  amending  the  Contract  Work 


Hours  Standards  Act  (40  U.S.C.  333).  by 
adding  section  107.  This  section 
provides  for  occupational  safety  and 
health  standards  for  construction 
employees  working  on  federal, 
federally-financed,  or  federally-assisted 
projects.  In  1971.  pursuant  to  section  107, 
the  Secretary  of  Labor  issued  safety  and 
health  regulations  for  construction  in  29 
CFR  part  1518.  The  Occupational  Safety 
and  Health  (OSH)  Act  (29  U.S.C.  650  et 
seq.),  which  was  passed  by  Congress  on 
December  29. 1970.  and  became 
effective  4  months  later,  ordered  the 
Secretary  of  Labor  to  adopt  established 
federal  standards  that  were  issued 
under  other  statutes.  In  accordance  with 
section  6(a)  of  the  OSH  Act,  in  May 
1971,  the  Secretary  adopted  the 
construction  standards  that  had  been 
issued  under  the  Construction  Safety 
Act  in  29  CFR  Part  1518.  Later  in  1971, 
these  standards  were  redesignated  as 
Part  1926.  As  part  of  this  process,  the 
regulations  covering  trenching  and 
excavation  (Subpart  P,  1926.650- 
1926.653)  were  adopted  as  OSHA 
standards. 

Need  for  Re  vision 

The  need  to  revise  Subpart  P  has  been 
recognized  since  it  was  first 
incorporated  as  an  OSHA  standard. 
Con«equently.  after  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  reviewed  the  standard 
and  following  the  issuance  of  a  Notice  of 
Proposed  Rulemaking  (NPRM.  36  FR 
19083,  September  28. 1971).  several 
amendments  were  made  to  the  standard 
in  1972  (37  FR  3512.  February  17. 1972). 
After  another  NPRM  in  1972  (37  FR 
15317,  July  29, 1972).  the  standard  was 
further  amended  (37  FR  24345, 
November  16. 1972). 

Complaints  and  controversy, 
howrever,  continued  to  surround  the 
standard.  As  a  result,  in  1976,  OSHA 
commissioned  the  National  Bureau  of 
Standards  (NBS)  to  study  the  standard's 
compatibility  with  actual  construction 
practices  and  to  recommend 
modifications  that  could  improve  the 
standard's  effectiveness.  The  results  of 
the  NBS  study  were  published  in  several 
reports  during  1979  and  1980. 

These  studies,  other  OSHA  and  state 
data,  and  private  sources  of  information 
clearly  revealed  the  need  to  modify  the 
standard.  Surveys  of  firms  involved  in 
trenching  and  excavation  indicated  the 
widespread  confusion  regarding  what 
the  standard  required  and  allowed. 
Many  contractors  were  critical  of  the 
standard,  claiming  that  it  was  confusing 
sometimes  inadequate,  and  often 


irrelevant.  The  tables  on  sloping  and 
shoring  procedures  were  often  described 
as  confusing  and  inadequate  in  a 
number  of  ways.  Contractors  were  also 
unsure  as  to  whether  new  safety 
techniques,  such  as  freezing  the  ground 
rather  than  shoring,  were  allowed,  and 
they  generally  believed  that  the  j 

standard  was  too  rigid  and  was  ?< 

insufficiently  performance  oriented.       " .  i 
Because  of  these  problems.  OSHA  is        '>. 
proposing  revisions  to  the  current 
standard  in  order  to  clarify  existing 
language  and  to  facilitate  compliance. 
OSHA  has  determined  that  the  proposed 
revisions  are  technologically  and 
economically  feasible.  OSHA  has  also 
investigated  the  environmental  impacts 
of  the  proposed  amendments  and  has 
determined  that  they  would  not  be 
significant. 

In  sum,  the  proposed  revisions  would 
correct  and  clari^  some  of  the 
inconsistency  and  inflexibility  of  the 
language  in  the  current  standard.  In 
addition,  the  proposal  will  have  no 
adverse  effects  on  worker  safety, 
relative  to  the  current  standard.  OSHA 
assesses  the  cost  reduction  of  the 
proposed  changes  at  $11.4  million  to 
$42.4  million  per  year.  The  reduced  costs 
to  industry  should  translate  into  some 
savings  for  consumers.  These  cost 
savings  will  arise  principally  from 
allowing  firms  the  flexibility  to  select 
less  costly  methods  of  providing  a  safe 
workplace  and  therefore  are  consistent 
with  the  Administration's  program  to 
reduce  unnecessary  burdens  on 
industry.  The  cumulative  impact  of 
several  recent  proposed  revisions  to  29 
CFR  Part  1926  are  presented  in  Table  1. 
Finally,  as  the  net  effect  of  the  Subpart  P 
proposal  is  less  than  $100  million,  this 
regulatory  action  does  not  constitute  a 
"major  rule." 

Industry  Profile 

Background 

Trenching  and  excavation  projects 
can  vary  in  complexity.  For  example,  a 
trench  may  be  only  a  few  feet  deep  and 
may  be  dug  in  less  than  1  hoiu  by  one 
person  using  a  backhoe;  a  small 
excavation  may  be  simply  a  hole 
scooped  out  by  a  bulldozer.  The 
construction  of  a  2-foot-deep  trench  may 
be  a  simple  project,  and  one  that  is  not 
covered  by  the  standard,  but  the 
construction  of  a  30-foot-deep  trench 
that  win  not  cave-in  requires  a 
knowledge  of  engineering,  geology,  and 
soil  mechanics,  or  considerable  field 
experience. 
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Table  1.— Costs  or  Cost  Savings  of  Proposed  Safety  Regulations  by  2-Digit  SIC  Construction  Codes  » 

[Millions  of  dollars] 


Total  construction 

SIC15 

SIC16 

SIC  17 

Standard 

Incremental 
costs* 

Total 
costs' 

Incremental 
costs 

Total 
costs 

Incremental 
costs 



Total 
costs 

Incrennerv 
tal  costs 

Total 
costs 

Subpart  L 

(7.6) 

(27.5) 

8.4 

(30.6) 

2.2 

17.5 

2.7 

(11.4-42.4) 

(61.8) 

7.6 

(65.8) 

12.5 

48.0 

5.8 
28.7 

3.4 

(4.0) 
(17.2) 

4.1 
(2.8) 

0.2 
(1.2) 

5.0 
34.5 
6.1 
4.3 
0.6 
4.2 

(0.3) 

(4.2) 

0.9 

(1.8) 

1.5 

(0.7) 

2.7 

(2.4-26.7) 

(18.9) 

(1.0) 
3.5 
1.3 
2.9 
3.9 
2.3 
3.4 

(3.3) 

(14.6) 

3.4 

(26.0) 

0.5 

19.4 

Subpart  M 

3.6 

Subpart  X „ 

Subpart  K „ 

Subpart  N  

27.8 

5.1 

40.8 

Subpart  Q „ 

1.3 
22.2 

Subparts 

Subpart  P 

(1.6-5.9) 
(24.6) 

(2.6-9.8) 
(26.7) 

' '*' 

Total  • 

171.8 

54.7 

16.3 

100.8 

Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis. 
A^.u  '  Standard  Industrial  Classification  (SIC)  Codes  15:  Building  Constaiction— General  Contractors  and  Operative  Buflders;  SIC  16"  Constnx:tion 
Other  Than  BuiWingConstmction— General  Contractors;  SIC  17:  Constniction-Special  Trade  Contractors  (may  include  subcontractors  working  for 
contractors  in  the  other  two  SIC  categories). 

*  Costs  of  moving  from  full  compliance  with  the  existing  standards  to  full  compliance  with  the  proposed  standards 
»  Costs  of  n>oving  from  current  industry  practice  to  full  compliance  with  the  proposed  standards. 

*  Averages  of  the  Subpart  P  savings  were  used  to  derive  the  total  costs. 


The  major  occupational  hazards  that 
occur  in  trenching  and  excavation  work 
result  from  cave-ins,  from  exposure  to 
underground  utilities,  and  from  material 
or  equipment  that  may  fall  into  the 
trench  or  the  excavation.  To  protect 
against  cave-ins,  for  example,  proper 
precautions  include  bracing,  sloping, 
benching,  using  shields,  or  freezing. 
Knowing  when  and  how  to  use  these 
techniques  requires  an  understanding  of 
the  relationships  among  such  factors  as 
depth  and  width  of  the  trench,  soil  type, 
hydraulic  pressure,  and  other  specific 
conditions  present  at  the  worksite. 
Recent  advances  in  technology  have 
also  reduced  the  amoimt  of  time  during 
which  workers  are  physically  exposed 
to  the  hazards  of  trenching.  For 
example,  new  equipment  includes 
trenching  machines  that  dig  and  lay 
cable  and  remote-controlled  equipment 
that  compacts  the  soil  in  the  trench. 

Trenching  is  performed  primarily  by 
utility  contractors  who  construct  gas. 
sewer,  water,  and  utility  lines.  Much  of 
this  work  is  performed  as  a  result  of 
competitive  bids  from  state  and  local 
governments  or  local  utilities.  Surveys 
indicate  that  70  percent  of  utility 
contractors  receive  about  90  percent  of 
their  business  through  competitive 
bidding.  Minimizing  costs,  including 
safety-related  costs,  is  therefore 
important  to  these  contractors. 
Excavation  work  is  performed  for  many 
kinds  of  construction,  including 
buildings,  bridges,  towers,  swimming 
pools,  and  port  facilities. 

A  number  of  important  economic  and 
technical  characteristics  separate 
trenching  from  excavation  work  and 
make  trenching  the  more  hazardous 


activity.  For  example,  large  excavations 
tend  to  be  adjacent  to  buildings  that 
would  collapse  if  the  excavation  were 
not  shored.  The  possibility  that  damage 
suits  would  be  initiated  as  a  result  of  the 
collapse  of  these  buildings  provides 
strong  incentives  to  shore  these 
excavations.  Thus,  excavation  safety  is 
largely  a  byproduct  of  investments 
undertaken  for  other  purposes.  Even 
where  other  structures  are  not  adjacent, 
excavations  may  be  deep  enough  so  that 
the  risk  of  collapse  of  an  unbraced  wall, 
along  with  the  concomitant  economic 
expense  of  reexcavating.  would  give 
sufficient  incentive  to  contractors  to 
brace  the  walls.  In  contrast,  such 
incentives  are  greatly  diminished  for 
trenching  work.  Trenches  are  less  likely 
to  be  in  close  proximity  to  other 
structures,  structures  adjacent  to 
trenches  are  less  likely  to  collapse,  and 
the  cost  of  redigging  a  caved-in  trench  is 
far  lower  than  reexcavating  the 
foundation  of  a  large  building.  For  these 
reasons,  an  externality  problem  is  more 
likely  to  exist  for  trenching  than  for 
excavation. 

Industries  and  Economic  Activity 

Trenching  and  excavation  occur 
chiefly  in  the  following  13  four-digit 
Standard  Industrial  Classifications 
(SIC): 

SIC  1521    General  Contractors — Single 
Family  Houses. 

SIC  1522    General  Contractors — 
Residential  Buildings  Other  than 
Single  Family  Houses. 

SIC  1541    General  Contractors- 
Industrial  Buildings  and  Warehouses. 


SIC  1542    General  Contractors — Non- 
Residential  Buildings  Other  than 
Industrial  Buildings  and  Warehouses. 

SIC  1611     Highway  and  Street 
Construction  Contractors. 

SIC  1622    Bridge.  Tunnel,  and  Elevated 
Highway  Construction. 

SIC  1623  Water.  Sewer.  Pipeline. 
Communication  and  Power  Line 
Construction  Contractors. 

SIC  1629    Heavy  Construction 
Contractors.  Not  Elsewhere  Classified 
(NEC). 

SIC  1711    Plumbing.  Heating  (Except 
Electrical)  and  Air  Conditioning. 

SIC  1771    Concrete  Work. 

Water  Well  Drilling. 
Excavation  and  Foundation 


Specialty  Trade  Contractors, 


SIC  1781 
SIC  1794 

Work. 
SIC  1799 

NEC. 

No  published  data  exist  that  allow  the 
estimation  of  either  the  total  value  of 
trenching  and  excavation  work  or  the 
number  of  establishments  and  workers 
involved.  Bureau  of  the  Census  data  [1], 
however,  do  exist  on  the  amount  of 
contracted  excavation  work  by  four- 
digit  SIC  code.  The  data  demonstrate 
that  most  of  such  work  occurs  in  SIC 
1794  and  that  most  contract  work  in  SIC 
1794  is  excavation  work.  Excavation 
work  performed  under  another  contract 
(e.g..  as  part  of  a  high  rise  apartment) 
would  be  included  in  another  category. 
Thus,  although  it  is  reasonable  to 
assume  that  most  contract  work 
performed  in  SIC  1794  is  for 
excavations,  it  cannot  be  assumed  that 
most  excavation  work  occurs  in  SIC 
1794.  Moreover,  the  Bureau  of  the 
Census  publishes  no  data  that 
specifically  identify  trenching  as  a 
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category  of  business.  For  these  reasons, 
OSHA  has  estimated  trenching  and 
excavation  activity  in  the  following 
manner. 

The  Associated  General  Contractors 
of  America  (AGC)  [2]  conducted  a 
survey  of  trenching  contractors  whose 
work  closely  corresponded  to  that  in 
SIC  1623.  The  results  of  this  survey  were 
used  to  estimate  the  percentage  of 
revenues  in  trenching  and  excavation 
for  SIC  1623.  The  96  responding  firms 
indicated  that  38  percent  of  their 
revenues  were  from  trenching.  Another 
survey  also  conducted  by  AGC  [3]  on 
the  practices  of  contractors  engaged  in 
trenching  and  excavation  found  that  of 
the  22  firms  responding,  an  average  of 
36.5  percent  of  their  revenues  were 
derived  from  either  trenching  or 
excavation.  The  majority  of  these  firms 
would  probably  be  classified  in  SIC 
1623,  as  most  of  their  trenching  work 
was  for  the  construction  of  sewer  and 
water  lines.  Based  on  these  surveys,  it 
seems  reasonable  to  assume  that  no 
more  than  15  percent  of  the  revenues  in 
SIC  1623  are  derived  from  trenching  and 
excavation.  It  becomes  more  difficult, 
however,  to  make  a  similar  estimate  for 
all  other  affected  SIC  codes.  The 
trenching  and  excavation  revenues  for 
the  other  SICs  in  the  construction 
industry  are  derived  at  a  more  aggregate 
level.  For  example,  most  of  the  trenching 
and  excavation  activity  classified  within 
SIC  15  involves  the  excavation  of 
foundations  for  houses,  offices,  and 
warehouses.  Foundation  work  for  these 
types  of  structures  ranges  from  2  percent 
of  the  total  costs  for  single-family 
houses  to  12  percent  for  industrial 
buildings  [4].  Because  the  foundation 
phase  also  includes  all  of  the  concrete 
costs  not  related  to  excavation,  it  is 
assumed  that  roughly  5  percent  of  the 
activity  in  SIC  15  would  be  affected  by 
Subpart  P.  For  SIC  16,  the  major  affected 
activity,  other  than  that  in  SIC  1623, 
would  be  highway,  bridge,  and  other 
heavy  construction.  To  estimate  the 
trenching  and  excavation  activities  for 
this  SIC  code,  a  number  of  bids  for  these 
types  of  jobs  were  examined  [5].  The 
excavation  component  of  these  bids  was 
in  the  range  of  1-5  percent  of  the  total 
project  costs.  Based  on  this  information, 
5  percent  has  been  used  as  a 
conservative  estimate  of  the  percent  of 
revenues  in  SIC  16  that  are  affected  by 
Subpart  P.  In  SIC  17.  the  two  main 
classifications  affected  are  SIC  1711 
(plumbing,  heating  and  air  conditioning) 
and  SIC  1794  (excavation  and 
foundation  work).  A  best  estimate  of  1 
percent  of  revenues  was  used  for  SIC 
1711  based  on  average  plumbing 
estimates  from  a  construction  estimation 


manual  (6),  where  trenching  and 
backfilling  represented  .7  percent  of  the 
total  time  required  for  the  job  .  For  SIC 
1794,  it  -was  assumed  that  45  percent  of 
revenues  are  affected  by  Subpart  P.  This 
was  based  on  the  assumption  that 
although  SIC  1794  almost  exclusively 
represents  firms  doing  excavations  and 
foundation  work,  the  actual  excavation 
activity  aSected  by  Subpart  P  is  one 
phase,  and  once  the  walls  are  supported, 
laying  the  foundation,  stripping,  etc. 
become  the  other  major  cost  factors  of 
the  job.  This  results  in  a  total  industry 
revenue  estimate  of  §  12.42  billion  for 
trenching  and  excavation  work  [see 
Table  2). 

The  Proposed  Revisions  to  the  Standard 
Introdaction 

This  section  discusses  the  proposed 
revisions  to  OSHA's  current  trenching 
and  excavation  standard.  The  proposed 
revisions  are  intended  to  clarify  the 
requirements  of  the  standard  and  how 
these  requirements  may  be  satisfied  as 
well  as  to  eliminate  discrepancies 
between  requirements  and  current 
practices  where  there  is  no  evidence 
that  CTirrent  practices  pose  a  hazard  to 
workers. 

Table  2.— Estimates  of  Trenching 
AND  Excavation  Revenues  by  In- 
dustry, 1982 


Trenching 

Industry 

Net 
revenues 

(In 

tMtlions  of 

dollars) 

Propor- 
tion 
Subpart  P 
related 

and 
excava- 
tion 
revenues 

(In 

biHiofwof 

dollars) 

sic  15 

(except 

1531).... 

48.5 

.05 

2.43 

SIC  16 

(except 

1623).... 

44.2 

.05 

2.21 

SIC  1823.. 

10.5 

.40 

4.20 

SIC  1711. 

28.8 

.01 

.29 

SIC  1794. 

7.3 

.45 

3.29 

12.42 

Source:  U.S.  Department  of  Labor,  OSHA, 
Office  of  Regulatory  Analysis. 

The  following  paragraphs  describe 
only  those  changes  that  appear  to  have 
significant  economic  impacts. 

Changes  in  Format 

The  current  standard  consists  of  four 
main  sections:  General  Protection 
Requirements,  Specific  Excavation 
Requirements,  Specific  Trenching 
Requirements,  and  Definitions.  The 
General  Protection  Requirements  also 


apply  to  each  section  of  the  standard. 
The  use  and  application  of  these 
provisions,  however,  are  not  clearly 
identified  in  the  current  standard  and 
some  users  did  not  understand  their 
intent  [2,  Appendix  D}.  Consequently, 
the  presentation  and  format  of  the 
standard  have  been  revised  in  order  to 
clarify  the  language  and  requirements  of 
Subpart  P.  The  proposed  amended 
standard  includes  a  section  on  Scope, 
Application  and  Definitions,  followed  by 
General  Requirements,  and  then  the 
Specific  Requirements  for  Protective 
Systems.  The  existing  standard  contains 
two  tables  on  sloping  and  shoring, 
whereas  the  revised  standard  contains 
three  nonmandatory  appendices  that 
provide  a  soil  classification  system, 
describe  tests  for  determining  soil  type, 
and  provide  designs  for  sloping, 
benching,  and  timber  shoring.  OSHA 
expects  that  this  reorganization  will 
clarify  the  standard  and  the 
applicability  of  the  various  provisions 
and  appendices. 

Changes  in  Provisions 

Numerous  changes  have  been  made  to 
specific  provisions  of  the  standard.  In 
the  following  discussion,  the  changes 
are  presented  in  broad  groupings 
according  to  their  expected  effects,  and 
important  examples  of  these  groupings 
are  then  examined. 

Specific  Changes 

The  first  group  of  changes  are  called 
specific  changes  because,  individually, 
they  affect  specific  requirements  of  the 
standard.  A  number  of  these  specific 
changes  are  designed  to  bring  the 
requirements  of  the  standard  into 
conformity  with  current  industry 
practices  when  doing  so  would  not 
compromise  safe  work  practices.  Some 
of  the  specific  changes  are  simply 
definitional  in  nature.  For  example,  the 
existing  standard  defines  "belled 
excavations,"  and  the  proposed 
standard  defines  and  refers  to  "belled- 
bottom  pier  holes."  Because  belled 
excavations  are  actually  called  belled- 
bottom  pier  holes,  the  change  simply 
brings  the  terminology  of  the  standard 
into  conformity  with  current  usage. 

The  specific  changes,  however, 
involve  more  than  just  a  change  in 
wording;  many  change  the  actual 
requirements  of  the  standard.  For 
example,  one  such  change  alters  the 
definition  of  a  trench  shield  and  states 
that  it  must  protect  employees  from  the 
hazards  of  cave-ins,  but  need  not: 
protect  against  the  occurrence  of  cave- 
ins.  In  addition,  the  existing  definition 
specifies  that  shields  must  be  composed 
of  steel  plates  and  braces,  but  the 
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proposed  standard  wouid  allow 
homemade  shields  to  be  made  of  wood 
or  other  materials. 

Many  of  the  specific  changes  that 
OSHA  is  proposing  are  likely  to  lower 
costs  but  not  increase  worker  risk.  One 
is  the  change  in  the  existing  requirement 
that  work  must  discontinue  in  trenches 
or  excavations  where  water  has 
accumulated.  The  proposed  revision 
would  allow  work  to  continue  under 
those  circimistances  where  the  proper 
precautions  have  been  taken  to  protect 
employees.  Another  example  of  a  cost- 
savings  results  from  the  modification  of 
the  provision  for  the  use  of  emergency 
rescue  equipment  where  adverse 
atmospheric  conditions  exist.  The 
existing  standard  requires  such 
equipment  where  hazardous 
atmospheres  "may  exist,"  and  requires 
the  equipment  to  be  physically 
"attended"  by  a  worker.  The  proposed 
standard  would  modify  this  requirement 
to  apply  only  where  such  conditions 
"exist  or  may  reasonably  be  expected  to 
develop."  and  would  remove  the 
requirement  for  an  attendant 

General  Changes 

The  general  changes  affect  several 
provisions  of  the  standard.  Perhaps  the 
most  important  general  changes  are 
those  specifying  alternative  acceptable 
ways  for  contractors  to  comply  with  the 
existing  requirements  for  protective 
systems.  Although  most  of  the  existing 
standard's  provisions  allow  the  use  of 
alternative  means  of  protection,  the 
availability  of  these  options  or 
alternatives  was  not  generally 
appreciated.  For  example,  in  one  survey 
[2]  of  utility  contractors,  a  number  of 
respondents  said  that  they  complied 
with  Tables  P-1  and  P-2  of  the  existing 
standard  in  order  to  prevent  citations, 
indicating  that  tliey  were  unaware  that 
alternatives  were  acceptable.  In 
addition,  there  is  some  confusion  about 
the  minimum  standards  contractors 
must  meet  in  order  to  be  in  compliance. 
The  proposed  revisions  to  the 
requirements  for  protective  systems 
would  also  clarify  such  requirements. 

Contractors  who  choose  to  use  a 
support  system,  such  as  shoring,  must 
follow  one  of  four  basic  options:  (1) 
They  may  use  OSHA's  Appendices  A 
and  C  for  soil  classification  and  timber 
shoring,  (2]  they  can  use  supports, 
shields,  or  other  systems  prepared  in 
accordance  with  manufacturers',  or 
other,  tabulated  data,  (3)  they  can  use 
other  tabulated  data  such  as  that  found 
in  some  state  plans,  or  tabulated  data 
prepared  by  or  under  the  guidance  of  a 
qualified  person,  and  (4]  they  can  have 
the  .system  designed  by  a  qualified 


person  or  a  qualified  engineer,  or  under 
the  direction  of  a  qualified  engineer. 

These  requirements  represent  a 
substantial  change  to  the  existing 
standard.  The  existing  standard  does 
not  clearly  specify  the  function  of  Table 
P-1  on  sloping  and  Table  P-2  on  timber 
shoring  or  who  may  design  sloping  or 
support  systems.  For  example.  Table  P-1 
is  required  as  "a  guide"  for  trenches, 
which  appears  to  imply  that  it  is 
nonmandatory.  Ellsewhere,  the  standard 
states  that  trench  banks  are  required  to 
be  "laid  back  to  a  stable  slope,"  while 
excavations,  which  are  defined  to 
include  trenches,  are  to  be  dug  to  the 
"angle  of  repose."  These  requirements 
are  exceedingly  vague.  The  existing 
Table  P-2  on  timber  shoring  is  described 
as  containing  "minimum  requirements," 
but  it  is  unclear  whether  such 
requirements  are  to  be  interpreted  as 
minimum  performance  requirements  or 
whether  contractors  must  follow  the 
exact  specifications  of  the  table. 
Similarly,  although  the  standard  defines 
a  trench  as  a  form  of  excavation,  the 
section  on  "Specific  Excavation 
Requirements"  contains  the  statement 
that  support  systems  must  be  designed 
by  a  qualified  person  according  to 
accepted  engineering  practices. 
However,  it  is  unclear  if  these 
requirements  would  allow  a  qualified 
person  to  design  a  different  timber 
shoring  system  than  that  contained  in 
Table  P-2. 

Changes  in  Tables 

The  final  type  of  amendment  that 
distinguishes  the  proposed  standard 
from  the  existing  standard  is  intended  to 
clarify  and  broaden  the  applicability  of 
the  material  contained  in  Tables  P-1 
and  P-2  of  the  current  standard.  The  set 
of  tables  in  the  existing  standard  not 
only  are  confusing  (as  noted  above),  but 
also  lead  to  inflexibility  in  application. 
For  example,  they  contain  no 
information  about  benching,  or  the 
combined  use  of  sloping  and  benching 
practices.  Table  P-1  on  sloping  contains 
the  note  that  "clays,  silts,  loams  or 
nonhomogeneous  soils  require  shoring 
or  bracing,"  thus  apparently  implying 
that  sloping  is  inappropriate  in  such 
situations.  In  addition,  although  Table 
P-1  notes  the  importance  of  both  soil 
type  and  environmental  conditions  in 
determining  proper  sloping,  it  contains 
no  method  for  determining  either  soil 
type  or  environmental  conditions. 
Finally,  Table  P-2  on  timber  shoring  for 
trenches  contains  only  one  set  of 
specifications  for  a  given  soil  type  and 
depth.  The  specifications  in  Table  P-2 
could  be  cost-effective  only 
inadvertently  because  the  relative  prices 
of  types  and  grades  of  lumber  can  vary 


sharply  both  over  time  and  by 
geographic  region. 

In  contrast,  the  proposed  appendices 
are  designed  to  eliminate  these 
problems.  For  example,  the  proposed 
standard's  Appendix  A  on  soil  and 
environmental  classification  is  intended 
for  field  use.  As  proposed.  Appendix  B 
on  sloping  cleariy  appUes  to  all 
excavations  including  trenches,  and 
sloping  is  allowed  for  clays,  silts,  and 
other  soils.  In  the  current  standard  these 
applications  were  not  clearly  identified. 
Benching  and  the  combined  use  of 
sloping  and  benching  are  also  discussed 
in  this  appendix.  Appendix  C  on  timber 
shoring  is  also  more  flexible  than  the 
requirements  shown  in  Table  P-2  of  the 
current  standard.  This  appendix 
contains  as  many  as  four  sets  of  timber 
shoring  procedures  for  a  given  soil 
classification  and  trench  depth.  Finally, 
in  the  revised  standard,  the  use  of  these 
appendices  would  be  nonmandatory. 

OSHA  believes  that,  overall,  these 
changes  would  significantly  increase  the 
ease  with  which  finos  may  comply  with 
the  regulation  by  increasing  the 
flexibility,  clarity,  and  usefulness  of  the 
standard. 

Worker  Risk 

The  element  of  risk  involved  in 
construction  work  was  recognized  by 
Congress  in  the  Construction  Safety  Act 
(Pub.  L  91-54, 1966).  This  Act  mandated 
the  promulgation  of  safety  and  health 
standards  for  construction  employees  at 
federal  or  federally-financed/assisted 
projects.  These  regulations,  based  on 
existing  standards,  were  published  as  29 
CFR  Part  1518.  When  the  OSH  Act  was 
enacted  by  Congress  in  1970  it 
authorized  the  Secretary  of  Labor  to 
adopt  estabhshed  federal  standards. 
Hence,  the  then  existing  Construction 
Safety  Act  standards,  including  Subpart 
P,  were  incorporated  into  the  new 
OSHA  standards.  Thus,  the  industry 
itself,  as  evidenced  by  the  development 
of  consensus  standards,  as  well  as 
Congress  and  the  Secretary  of  habat, 
have  all  determined  that  the 
construction  industry,  in  general,  and 
trenching  and  excavation  work,  in 
particular,  present  an  undue  risk  to  the 
workers  involved. 

The  hazardous  nature  of  construction 
work,  especially  that  related  to 
trenching  and  excavating  (particularly 
trenching),  has  been  documented.  The 
fatality  rate  in  SIC  1623,  which  is 
dominated  by  trenching,  was  estimated 
by  OSHA  at  42.7  deaths  per  loaooo 
workers  per  year  for  1977-1981,  whereas 
for  construction  work  generally,  it  was 
estimated  at  29.0  deaths  per  100.000 
employees  per  year.  Similarly,  trenching 
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and  excavation  fatalities  were  estimated 
at  97  deaths  per  year,  and  injury  rates 
were  comparably  high  [7.  8.  9).  The 
incidence  rate  for  injury  among 
construction  workers,  including  those 
doing  trenching  and  excavation  work,  is 
about  two  times  the  all  industry  average 
(i.e.,  14.8  injuries  per  100  workers  in 
construction  compared  with  7.6  injuries 
per  100  workers  in  all  industries  [10]). 
Since  the  injury  rate  for  trenching  and 
excavation  is  not  readily  available. 
OSHA  solicits  additional  information  on 
injuries  and  fatalities  for  use  in  the  Tmal 
analysis. 

Moreover,  data  from  OSHA's 
Fatality/Catastrophe  Abstracts  indicate 
that  74.8  percent  of  all  fatalities  in 
trenching  and  excavating  came  from 
cave-ins.  It  is  generally  accepted  by  the 
construction  industry,  by  labor,  and  by 
insurance  companies  that  shoring, 
shielding,  and  sloping  to  a  sufficient 
angle  eliminate  or  substantially  diminish 
the  risk  of  cave-in  or  fatality  from  cave- 
ins.  The  main  provision  of  Subpart  P 
that  relates  to  trenching  is  the 
requirement  of  providing  protection 
against  death  or  injuries  resulting  from 
cave-ins  by  using  methods  that  are  now 
in  use  in  the  industry  and  that  were 
prompted  by  the  original  consensus 
standards. 

The  proposed  amendment  to  Subpart 
P  has  been  compared  to  the  current 
Subpart  P  to  determine  whether  it  would 
be  less  effective  in  reducing  risk  than 
the  unamended,  current  Subpart  P. 
Based  on  a  review  of  the  OSHA 
Fatality/Catastrophe  Abstracts  for 
1974-1981,  including  283  accidents  and 
223  fatalities  in  trenching  and 
excavation,  there  is  no  evidence  that  the 
proposed  amended  standard  would  have 
been  any  less  effective  than  the  existing 
standard  [11].  Rather,  the  primary 
purpose  and  effect  of  the  proposed 
revisions  are  to  clarify  requirements  and 
to  add  flexibility  so  that  firms  can  tailor 
their  protective  measures  to  their 
particular  situations.  OSHA  would 
appreciate  receiving  information  on  any 
differences  in  employee  protection  as  a 
result  of  the  proposal  or  any  other 
methods  of  reducing  the  risk  of 
trenching  fatalities  including  the  number 
of  injuries  and  fatalities  that  would  be 
avoided  under  these  alternatives. 

Incremental  Costs 

Methodology 

The  current  Subpart  P  is  an  OSHA 
regulation  by  order  of  an  Act  of 
Congress.  Any  economic  analysis 
attempting  to  discuss  whether  an  Act  of 
Congress  is  reasonable,  feasible,  or  cost 
effective  would  be  legally  superfluous. 
Operating  on  the  basis  of  the  legal 


reasonableness,  feasibility,  and/or  cost- 
effectiveness  of  current  Subpart  P.  this 
economic  analysis  focuses  only  on  the 
incremental  effects  of  the  amendments 
to  Subpart  P.  The  changes  proposed  to 
the  current  Subpart  P  represent 
numerous  clarifications  and 
amendments  that  in  most  cases  increase 
the  flexibility  of  and  reduce  the 
regulatory  burden  on  private  enterprise; 
the  proposed  amendments  are  expected 
to  reduce  the  cost  of  regulation  without 
impairing  worker  protection.  OSHA 
estimates  the  economic  effects  of  the 
proposed  amendments  to  Subpart  P.  to 
be  on  the  order  of  a  $11.4  million  to  $42.4 
mfllion  savings  to  the  industry. 

The  discrete  costs  of  providing  the 
safety  requirements  under  the  existing 
or  proposed  standards  are  virtually 
impossible  to  isolate  for  a  number  of 
reasons.  The  costs  of  meeting  individual 
requirements  can  be  estimated,  and 
from  these,  the  costs  related  to  Subpart 
P  Can  be  derived  for  a  particular 
trenching  or  excavation  job.  The 
extension  of  this  methodology  beyond 
any  given  job,  however,  stretches  the 
assumptions  to  implausible  lengths  in  its 
application  to  the  entire  universe  of 
trenching  and  excavation  activities.  This 
is  primarily  due  to  the  broad  diversity  of 
these  types  of  construction  jobs  and  to 
the  unknown  number  of  miles  of  trench 
of  various  depths  that  are  dug  each  year. 
In  many  other  OSHA  construction 
regulations,  it  has  been  reasonable  to 
develop  some  model  construction  jobs, 
estimate  OSHA  costs,  weigh  these  jobs 
in  some  manner,  and  then  extrapolate  to 
the  entire  country.  In  this  case,  even  to 
consider  the  most  major  variations  in 
trench  depth  and  width,  soil  type, 
weather  conditions,  site  locations,  and 
protective  systems  necessitates  the 
development  of  a  complicated  model 
based  on  tenuous  assumptions  at  each 
level.  This,  in  fact,  was  attempted  by  a 
firm  under  contract  to  OSHA.  Because 
of  the  complexity  of  these  technical 
issues,  the  contracted  effort  failed  to 
produce  reliable  cost  estimates. 

On  average,  the  proposal  is  expected 
t*  result  in  a  net  reduction  in  costs, 
however  particular  provisions  may 
result  in  cost  increases  for  some  firms. 
Therefore,  OSHA  requests  data  on  the 
cost  of  different  alternatives  for  use  in 
the  final  analysis. 

Given  the  paucity  of  published  data 
an  the  safety  costs  related  to  trenching 
and  excavation,  it  was  decided  to  rely 
upon  the  judgement  of  people  in  the 
business  of  digging  trenches  who  would 
be  in  the  best  position  to  know  the  costs 
imposed  by  an  OSHA  regulation.  They 
clearly  have  no  incentive  to 
underestimate  such  costs.  This  basic 


questicMi  was  posed  to  the  Associated 
General  Contractors  (AGC),  which  in 
turn  queried  a  sample  of  its  members 
(about  two  dozen  contractors).  No  one 
was  able  to  estimate  precisely  either  the 
costs  of  particular  Subpart  P 
requirements  or  even  to  relate  them  as  a 
percentage  of  all  revenues.  Similarly,  a 
number  of  representatives  of  firms  were 
contacted  directly  by  OSHA  and  asked 
if  they  could  estimate  what  percent  of 
their  costs  of  trenching  or  excavating 
stemmed  directly  from  OSHA 
requirements,  or  conversely,  how  their 
costs  would  be  affected  were  this 
particular  regulation  to  disappear 
tomorrow.  Once  again,  no  one  could 
provide  precise  estimates,  owing  in  part 
to  the  variety  of  jobs  and 
circumstances.  Only  after  further 
probing  did  industry  representatives 
indicate  that  only  under  the  most 
extreme  circumstances  would  Subpart  P 
requirements  account  for  even  5  percent 
of  their  total  job  costs. 

In  a  further  attempt  to  isolate  these 
costs,  all  of  the  major  publishers  of 
construction  industry  cost  indexes,  as 
found  in  Engineering  News  Record  [12]. 
were  contacted  in  an  attempt  to 
determine  if  either  Subpart  P  or  safety 
costs  generally  were  calculated 
separately  in  the  compilation  of  their 
costs.  Of  the  15  firms  contacted,  all 
stated  that  the  labor  and  materials  costs 
were  considered  individually,  but  that 
all  safety  costs  were  absorbed  within 
overhead  costs  and  could  not  be 
separately  identified.  In  addition,  bids 
on  major  construction  projects  that  had 
been  published  over  several  years  in 
Engineering  News  Record  [5]  were 
examined  to  determine  whether  safety 
costs  were  a  line  item  in  the 
specifications  or  itemized  costs.  None 
were  found.  If  safety  were  a  major  cost 
factor,  it  would  be  expected  that  it 
would  be  an  individual  cost  component 
in  the  bids.  Based  upon  the  above 
information,  then,  it  can  be  assumed 
that  all  safety  costs  cannot  exceed  that 
portion  of  the  costs  represented  by 
overhead.  The  costs  associated  with 
Subpart  P  are  only  one  factor 
contributing  to  the  total  safety  costs  of  a 
trenching  or  excavation  job.  In  addition, 
items  such  as  offsite  wages,  fringe 
benefits,  financing  costs,  inventory, 
other  administrative  expenses,  and 
profit  are  included  in  overhead  costs. 

The  most  recent  Bureau  of  Labor 
Statistics  (BLS)  studies  [13]  of  the 
distribution  of  construction  contract 
costs  for  various  types  of  construction 
projects  found  that  for  sewer  line 
construction,  overhead  and  profit 
accounted  for  23.8  percent  of  the  total 
contract  costs.  Before-tax  profit  alone 
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accounts  for  over  10  percent  of  the  total; 
all  other  overhead  items  account  for  the 
remaining  13  plus  percent.  From  this 
remainder  it  is  assumed  that  no  more 
than  5  percent  of  the  total  project  cost 
can  be  attributed  to  all  safety  items, 
only  a  portion  of  which  is  a  direct  result 
of  complying  with  Subpart  P 
requirements.  This,  of  course,  may  vary 
for  individual  jobs  but  should  be  fairly 
accurate  for  the  industry  as  a  whole.  An 
additional  study  on  the  costs  of 
constructing  power  plants  [14]  tends  to 
support  this  estimate.  The  study  found 
that  for  both  nuclear  and  coal-fired 
plants  the  combined  costs  for  both 
safety  and  environmental  protection 
accounted  for  8  percent  of  the  total  costs 
of  construction.  Given  that  in  this 
industry  environmental  requirements 
tend  to  be  significant,  the  cost  for  safety 
factors  must  be  a  relatively  small  part  of 
the  total  project  and  certainly  less  than 
5  percent  ot  the  total. 

An  estimate  of  the  amount  of 
construction  revenues  affected  by 
Subpart  P  and  the  incremental  impact  of 
the  proposed  amendments  were  made 
by  the  Office  of  Regulatory  Analysis. 
The  estimate  of  $12.42  billion  of  annual 
trenching  and  excavating  revenues 
derived  earlier  was  used  as  the  basis  of 
this  cost  assessment.  It  has  been 
assumed  that  the  5  percent  of  the  total 
construction  job  costs,  as  discussed 
earlier,  can  be  used  as  an  upper  bound 
of  the  current  costs  imposed  by  the 
existing  standard.  Thus,  the  current  cost 
of  the  existing  standard  is  estimated  at 
$621  million  annually.  Based  on 
discussions  with  contractors  and  their 
representatives,  OSHA  estimates  that 
the  proposed  amendments  will  save 
between  2  percent  and  7  percent  of  the 
current  cost  of  Subpart  P.  Thus,  the 
savings  arising  from  the  proposed 
amendments  range  between  $12.42 
million  and  $43.47  million  to  the 
economy  as  a  whole. 

Recordkeeping  Costs 

It  is  necessary  to  estimate  separately 
the  cost  of  additional  paperwork 
required  by  the  proposed  admendments. 
Contractors  who  choose  to  rely  on 
engineering  designs,  tabulated  data,  or 
manufacturers'  specifications  for 
sloping,  support,  or  other  systems  would 
be  required  to  keep  copies  of  the  designs 
or  specifications  for  as  long  as  the  job  is 
in  progress  and  to  make  them  available 
to  OSHA  inspectors  on  request.  OSHA 
assumes  that  all  engineer-designed 
projects  would  already  have  the 
specifications  and  drawings  necessary 
to  comply  with  this  requirement,  and 
therefore,  the  proposed  standard  would 
generate  no  additional  costs.  Tabulated 
data  from  other  sources,  including 


manufacturers'  specifications,  might  not 
be  routinely  kept  on  file;  thus,  the 
proposed  standard  could  generate 
additional  costs  in  these  cases. 

OSHA  assumes  that  all  affected 
contractors  would  comply  with  this 
requirement  by  making  copies  of  the 
tabulated  data  or  manufacturers' 
specifications  that  are  used  on  projects 
and  by  putting  these  copies  in  binders 
that  would  be  taken  routinely  to  jobsites 
along  with  other  necessary  equipment. 
The  costs  of  the  standard  would  then  be 
the  costs  of  copying  the  relevant 
specifications  and  filing  them  in  a 
binder.  OSHA  assumes  that  this  would 
be  a  one-time  effort  for  each  affected 
jobsite  and  that  it  would  require  half  an 
hour  of  clerical  time  at  $7.64  *  per  hour, 
plus  an  additional  $.75  to  cover  the  cost 
of  paper,  copying,  and  other 
miscellaneous  supplies. 

OSHA  has  estimated  the  number  of 
jobsites  that  would  be  affected  by  this 
recordkeeping  requirement,  based  on 
building  permit  data  [15].  There  were 
482.315  permits  issued  in  1984,  excluding 
residential  garages.  There  were  1,021,911 
permits  for  residential  buildings  issued 
in  1984.  Assuming  10  buildings  per 
development  or  with  similar  excavation 
designs  at  a  site,  this  would  result  in 
102,191  sites  with  excavation  activity. 

It  was  assumed  that  public 
construction  would  add  an  additional  10 
percent  to  private  sector  projects  that 
require  some  trenching  and  excavation 
work.  This  results  in  an  estimate  of 
642,956  potentially  affected  projects 
each  year.  Under  the  proposed  new 
rules  only  contractors  who  opt  for 
trenching  and  excavation  systems  based 
on  tabulated  data  (that  is,  standardized 
or  existing  plans  or  designs  and  not 
plans  uniquely  developed  for  a 
particular  project)  will  be  affected  by 
new  recordkeeping  requirements.  Based 
on  estimates  of  the  expected  frequency 
of  use  of  tabulated  data,  it  was  assumed 
that  approximately  35  percent  of  the 
affected  projects,  or  225.035  jobsites, 
would  be  affected.  Thus,  the  annual 
incremental  recordkeeping  costs  would 
be  $1,028,410  [225.035  X  (($7.64  X 
y2)-»-$.75)l. 

Total  Costs 

Based  on  the  assumptions  described 
in  the  previous  sections  of  this  chapter, 
OSHA  estimates  that  the  proposed 
standard  would  reduce  annual  trenching 
and  excavation  costs  attributable  to 
Subpart  P  by  between  $12.42  million  and 


$43.47  million.  Recordkeeping  costs 
associated  with  all  trenching  and 
excavation  activities  would  increase 
$1.03  million:  thus,  the  total  savings 
under  the  proposal  would  be  between 
$11.4  million  and  $42.4  million  for  the 
economy  as  a  whole. 

OSHA  believes  that  the  proposed 
revisions  will  be  less  costly  than  the 
existing  standard  and  that  this 
conclusion  accurately  reflects  the  true 
relative  costs  of  the  c\irrent  and  revised 
standards.  OSHA  solicits  additional 
cost  and  impact  data  for  use  in  the 
analysis  of  a  final  standard. 

Other  Economic  Effects 


'  Derived  from  the  1979  construction  industry  file 
clerk  mean  annual  earnings  reported  in  the  1980 
Census  (16)  and  adjusted  to  19SS  by  using  the 
employment  cost  index  for  white  collar  clerical 
workers  |17)  plus  30  percent  for  fringe  benefits. 


Environmental  Impacts 

The  proposed  revisions  to  Subpart  P 
have  been  reviewed  in  accordance  with 
the  requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969  (42  U.S.C.  4231  et  seq.),  the 
Regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500).  and  OSHA's  DOL  NEPA 
Procedures  (29  CFR  Part  11).  As  a  result 
of  this  review,  the  Assistant  Secretary 
for  OSHA  has  determined  that  the 
proposed  standard  would  have  no 
significant  environmental  impact. 

Although  safety  standards  rarely 
influence  air,  water,  or  soil  quality,  plant 
or  animal  life,  or  the  use  of  land  or  other 
aspects  of  the  environment,  it  is 
appropriate  to  examine  whether  the 
proposed  revisions  to  the  OSHA 
standard  on  trenching  and  excavation 
(29  CFR  Part  1926,  Subpart  P)  will  alter 
the  environment  external  to  the 
workplace.  Both  trenching  and 
excavation  can  have  significant  effects 
upon  local  environments.  For  example, 
erosion,  nmoff,  and  similar  actions  can 
result  in  environmental  degradation. 
These  potential  impacts  can  be  more  or 
less  severe  depending  upon  how  and 
where  the  trench  or  excavation  is  dug. 
how  long  it  is  left  open,  the  disposition 
of  the  earth  that  is  removed,  etc.  OSHA 
has  determined,  however,  that  the 
proposed  revisions  to  Subpart  P  consist 
primarily  of  clarifications  in  work 
practices  and  procedures  and  are 
unlikely  to  have  significant  impacts  on 
any  of  these  activities;  therefore,  these 
revisions  will  have  no  significant 
environmental  effects. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L.  95-353,  94  Stat.  1164 
[5  U.S.C.  60  et  seq.)),  OSHA  has 
assessed  the  impact  of  the  proposed 
revisions  and  concludes  that  they  would 
not  adversely  affect  a  significant 
number  of  small  entities. 
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AS  IS  generally  Known,  me  burden  of 
most  regulation,  especially  the  legal  and 
paperwork  burdens,  can  fall 
disproportionately  on  small  enterprises. 
This  occurs  primarily  because  larger 
firms  often  have  the  legal  and  clerical 
support  in  place  to  handle  the  burdens 
imposed  by  government  regiilation. 

Similarly,  it  may  be  true  that  the 
larger  trenching  and  excavating  firms 
are  less  affected  by  the  requirements  of 
Subpart  P  than  their  smaller  rivals 
because  the  very  size  of  the  larger  firms 
may  have  prompted  the  adoption  of 
companywide  construction  practices 
that  meet  or  exceed  the  minimum 
requirements  in  Subpart  P. 

It  is  therefore  apparent  that  the 
amendments  to  Subpart  P,  which  serve 
principally  to  reduce  the  cost  of 
compliance  by  increasing  the  flexibility 
of  the  regulations  and  clarifying  their 
intent,  will  also  benefit  smaller  firms. 
Thus,  clarifying  Subpart  P  and  expHcitly 
stating  the  flexibility  and  choice 
available  to  firms  will  proportionately 
reduce  compliance  costs  to  small  firms. 
OSHA  solicits  information  on  any 
disproportional  impacts  that  small  firms 
may  experience  as  a  result  of  the 
alternatives  allowed  under  the  proposal. 

Simply  put,  the  amendments  to 
Subpart  P  will  benefit  large  and  small 
firms,  and  smaller  firms  will  likely  reap 
the  larger  proportional  gains.  Some 
portion  of  these  savings  will  pass 
through  to  consumers  or  to  state  and 
local  governments  that  often  are  the 
buyers  in  the  trenching  and  excavation 
market.  As  the  total,  economy-wide 
savings  from  the  proposed  amendments 
are  estimated  to  be  from  $11.4  million  to 
$42.4  million,  the  overall  effect  on  prices, 
output,  and  employment  in  the  U.S. 
economy  will  be  quite  small,  but 
favorable. 

For  these  reasons,  OSHA  concludes 
that  the  proposed  standard  is  unlikely  to 
have  an  adverse  impact  on  a  significant 
number  of  small  trenching  and 
excavation  companies.  OSHA  welcomes 
any  additional  information,  data,  or 
opinions  regarding  the  effects  of  these 
revisions  on  small  entities. 
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VI.  Recordkeeping 

The  proposed  standard  contains 
"collection  of  information" 
(recordkeeping)  requirements  pertaining 
to  design  of  protective  systems 
(§  1926.652(b)  and  §  1926.652(c)).  In 
accordance  with  5  CFR  Part  1320 
(Controlling  Paperwork  Burdens  on  the 
Public),  OSHA  has  submitted  the 
proposed  recordkeeping  requirements  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act. 
Comments  regarding  the  proposed 
recordkeeping  requirements  may  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Occupational  Safety 
and  Health  Administration,  Washington, 
DC  20503. 

List  of  Subjects  in  29  CFR  Fart  1926 

Construction  safety.  Construction 
industry.  Excavations,  Occupational 
safety  and  health.  Protective  equipment. 
Safety. 

VIL  Pub&c  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposal 
and  all  issues  involved  therein.  The 
comments  must  be  postmarked  on  or 
before  June  15, 1987,  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No.  S-204,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N>3670,  Washington.  DC  20210. 
Written  submissions  must  clearly 
identify  the  provisions  of  the  proposal 
which  are  addressed  and  the  position 
taken  with  respect  to  each  issue. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  written 
submissions  received  will  be  made  a 
part  of  the  record  of  this  proceeding. 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  657),  section  107 
of  the  Construction  Safety  Act  (41  U.S.C. 
333),  and  29  CFR  1911.11,  interested 
persons  may  file  objections  to  the 
proposal  and  request  an  informal  public 
hearing.  The  objections  and  hearing 
request  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  objector 

2.  The  objections  must  be  postmarked 
on  or  before  June  15, 1987,  and 
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submitted  to  the  Docket  Office  at  the 
aforementioned  address; 

3.  The  objections  must  specify  with 
particularity  the  provisions(s)  of  the 
proposed  rule  to  which  objection  is 
taken,  and  must  state  the  grounds 
therefore; 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

If  objection  and  request  for  a  hearing 
are  timely  filed,  a  hearing  will  be 
scheduled  pursuant  to  section  6(b)(3)  of 
the  Occupational  Safety  and  Health  Act 
of  1970. 

OSHA  recognizes  that  there  may  be 
interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  picture  of  the 
public  response  on  the  issues  involved. 

VIII.  State  Plan  Standards 

The  25  States  with  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  the  final  rule  or  show 
OSHA  why  there  is  no  need  for  action, 
e.g.  because  an  existing  standard 
covering  this  area  is  already  "at  least  as 
effective"  as  the  revised  federal 
standard.  These  States  are:  Alaska, 
Arizona,  California,  Connecticut  (for 
State  and  local  government  employees 
only),  Hawaii,  Indiana,  Iowa,  Kentucky, 
Maryland,  Michigan,  Minnesota, 
Nevada,  New  Mexico,  New  York  (for 
State  and  local  government  employees 
only).  North  Carolina,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah. 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  and  Wyoming. 

IX.  Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b)  and  8(c)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657),  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333).  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736),  and  29 
CFR  Part  1911.  it  is  proposed  to  amend 


Part  1926  of  Title  29  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

Signed  at  Washington,  DC.  this  7th  day  of 
April  1987. 
lohn  A.  Pendergrass, 
Assistant  Secretary  of  Labor. 

PART  1926-{  AMENDED] 

Part  1926  of  29  CFR  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Subpart  M 
of  Part  1926.  continues  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C  333):  Sees.  4.  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655.  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  ft-76  (41  FR 
25059),  or  9-B3  (48  FR  35736).  as  applicable. 

2.  By  revising  the  authority  citation  for 
Subpart  P  of  Part  1926,  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Worker  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653. 655,  657):  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059).  or  9-83  (48  FR  35736).  as  applicable. 

§§  1926.500  and  1926.501    [Amended] 

3.  By  redesignating  paragraphs  (t)  and 
(w)  of  §  1926.651  as  paragraphs  (h)  and 
(i)  of  §  1926.500.  respectively. 

4.  By  revising  Subpart  P  to  read  as 
follows: 

Sul>part  P — Excavations 

Sec. 

1926.650  Scope,  application,  and  definitions 
apphcable  to  this  subpart 

1926.651  General  requirements. 

1926.652  Requirements  for  protective 
systems. 

Appendix  A 
Appendix  B 
Appendix  C 

Subpart  P— Excavations 

§  1926.650    Scope,  application,  and 
definitions  applicable  to  ttils  subpart 

(a)  Scope  and  application.  This 
Subpart  applies  to  all  open  excavations 
made  in  the  earth's  surface.  Excavations 
are  defmed  to  include  trenches. 

(b)  Definitions  applicable  to  this 
subpart  (1)  "Accepted  engineering 
practices"  means  those  requirements  or 
practices  which  are  compatible  with 
standards  of  practice  required  by  a 
registered  professional  engineer,  or 
other  duly  licensed  or  recognized 
authority. 

(2)  "Bell-bottom  pier  hole"  means  a 
type  of  shaft  or  footing  excavation,  a 
portion  of  which  is  made  larger  than  the 
cross  section  above  to  form  a  belled 
shape. 


(3)  "Benching"  (Benching  system) 
means  a  method  of  protecting 
employees  against  cave-ins  by 
excavating  the  sides  of  an  excavation  to 
form  one  or  a  series  of  horizontal  levels 
or  steps,  usually  with  vertical  or  near- 
vertical  surfaces  between  levels. 

(4)  "Cave-in"  means  the  separation  of 
a  mass  of  soil  or  rock  material  from  the 
side  of  an  excavation  and  its  sudden 
movement  into  the  excavation,  either  by 
falling  or  sliding,  in  sufficient  quantity 
so  that  it  could  entrap,  bury,  or 
otherwise  injure  and  immobilize  a 
person. 

(5)  "Competent  person"  means  one 
who  is  capable  of  identifying  existing 
and  predictable  hazards  in  the 
surroundings,  or  working  conditions 
which  are  unsanitary,  hazardous,  or 
dangerous  to  employees,  and  who  has 
authorization  to  take  prompt  corrective 
measures  to  eliminate  them.  (Note:  the 
competent  person  can  act  as  the 
employer's  designee  for  the  purpose  of 
choosing  a  protective  system  from  the 
options  provided  in  {  1926.652  (b)  and 
(c)  of  this  section;  but  cannot  take  on 
original  design  responsibility  allowed  by 
1 1926.652  (b)(3),  (c)(3)  or  (c)(4),  unless 
otherwise  qualified.) 

(6)  "Cross  braces"  means  the 
horizontal  members  of  a  shoring  system 
installed  perpendicular  to  the  sides  of 
the  excavation,  the  ends  of  which  bear 
against  either  uprights  or  wales. 

(7)  "Excavation"  means  any  man- 
made  cut,  cavity,  trench,  or  depression 
in  an  earth  surface,  formed  by  earth 
removal  and  producing  unsupported 
earth  conditions  (sides,  faces). 

(8)  "Faces"  or  "Sides"  means  the 
vertical  or  inclined  earth  surfaces 
formed  as  a  result  of  excavation  work. 

(9)  "Failure"  means  the  breakage, 
displacement,  or  permanent  deformation 
of  a  structural  member  or  connection  so 
as  to  affect  its  supportive  capabilities. 

(10)  "Hazardous  atmosphere"  means 
an  atmosphere  which  by  reason  of  being 
explosive,  flammable,  poisonous, 
corrosive,  oxidizing,  irritating,  oxygen 
deficient  toxic,  or  otherwise  harmful, 
may  cause  death,  illness,  or  injury. 

(11)  "Kickout"  means  the  accidental 
release  or  failure  of  a  cross  brace. 

(12)  "Protective  system"  means  any 
method  of  protecting  employees  against 
cave-ins,  from  material  that  could  fall  or 
roll  from  an  excavation  face  or  into  an 
excavation,  or  from  the  collapse  of 
adjacent  structures.  Protective  systems 
include  support  systems,  sloping  and 
benching  systems,  shield  systems,  and 
other  systems  that  provide  the 
necessary  protection. 

(13)  "QuaUfied  engineer"  means  a 
person  who  has  attained  (through 
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engineering  education  and  experience]  a 
special  knowledge  of  mathematical, 
physical,  and  engineering  sciences  and 
the  principles  and  methods  of 
engineering  analysis  and  design;  and 
who,  therefore,  is  qualified  to  practice 
engineering,  i^.,  apply  the  principles 
and  methods  of  engineering  analysis 
and  design  to  solve  specific  problems. 

(14)  "Qualified  person"  means  one 
who,  by  possession  of  a  recognized 
degree,  certificate,  m*  professional 
standing  or  who  by  extensive 
knowledge,  training,  and  experience  has 
successfully  demonstrated  his  ability  to 
solve  or  resolve  problems  related  to  the 
subject  matter,  or  the  project 

(15)  "Ramp"  means  an  inclined 
walking  or  working  surface  used  to  gain 
access  to  one  point  from  another,  and 
that  is  constructed  from  earth  or  from 
structural  materials  such  as  steel  or 
wood. 

(16)  "Sheeting"  means  the  members  of 
a  shoring  system  such  as  dimensional 
lumber  uprights,  plywood  or  other 
materials  that  are  driven  or  placed  in 
contact  with  the  earth,  usually  in  a 
vertical  position,  for  the  purpose  of 
retaining  the  earth  in  position  and  in 
turn  being  supported  by  other  members 
of  the  shoring  system. 

(17)  "Shield"  (Shield  system)  means  a 
structure  that  normally  will  not  prevent 
a  cave-in,  but  is  able  to  withstaiid  the 
forces  imposed  on  it  by  a  cave-in  and 
thereby  protect  employees  within  the 
structure.  Shields  can  be  permanent 
structures  or  can  be  designed  to  be 
portable  and  moved  along  as  work 
progresses.  Additionally,  shields  can  be 
either  premanufactured  or  job  built. 
Shields  used  in  trenches  are  usually 
referred  to  as  "trench  boxes"  or  "trench 
shields." 

(18)  "Shoring"  (Shoring  system)  means 
a  structure  such  as  a  mechanical  or 
timber  shoring  system  that  supports  the 
sides  of  an  excavation  and  which  is 
designed  to  prevent  cave-ins.  » 

(19)  "Sides."  See  "Faces." 

(20)  "Sloping"  (Sloping  system)  means 
a  method  of  protecting  employees 
against  cave-ins  by  excavating  to  form 
sides  of  an  excavation  that  are  inclined 
away  from  the  excavation  so  as  to 
prevent  cave-ins.  The  angle  of  incline 
required  to  prevent  a  cave-in  varies  with 
differences  in  such  factors  as  the  soil 
type,  environmental  conditions  of 
exposure,  and  application  of  surcharge 
loads. 

(21)  "Stable  rock"  means  rock  that 
can  be  excavated  with  vertical  sides 
and  will  remain  intact  while  exposed. 
(Note:  Unstable  rock  is  considered 
equivalent  to  stable  rock  when  the  rock 
material  on  the  side  or  sides  of  the 
excavation  is  secored  against  caving-in 


or  movement  by  rock  bolts  or  another 
system  that  has  been  designed  by  a 
qualified  engineer  or  a  qualified  person). 

(22)  "Structural  Ramp"  means  a  ramp 
built  of  material  other  than  soil  or  rock. 

(23)  "Support  system"  means  a 
structure  such  as  underpinning,  bracing, 
or  shoring,  which  provides  support  to  an 
adjacent  structure,  underground 
installation,  or  the  sides  of  an 
excavation. 

(24)  "Tabulated  data"  means  tables 
and  charts  prepared  in  accordance  with 
accepted  engineering  practice  by  a 
qualified  person,  a  qualified  engineer  or 
a  person  under  the  direction  of  a 
qualified  engineer,  and  used  to  design 
and  construct  a  protective  system. 
Manufacturers'  tables,  or  charts,  or 
State  regulations  promulgated  under  an 
approved  State  plan  hikI  determined  by 
OaiA  to  be  "as  effective  as"  Federal 
regulations,  are  other  examples  of 
acceptable  tabulated  data. 

(25)  "Trench"  (Trench  excavation] 
means  a  narrow  excavation  (in  relation 
to  its  length)  made  below  the  surface  of 
the  ground.  In  general,  the  depth  is 
greater  than  the  width,  but  the  width  of 
a  trench  (measured  at  the  bottom)  is  not 
greater  than  15  feet  (4.6  m).  (Note:  If 
forms  or  other  structures  are  installed  or 
constructed  in  an  excavatimi  so  as  to 
reduce  the  dimension  measured  from  the 
forms  or  structure  to  the  side  of  the 
excavation  to  15  feet  (4.6  m)  or  less 
(measured  at  the  bottom  of  the 
excavation],  the  excavation  is  also 
considered  to  be  a  trench.) 

(26)  "Trench  box."  See  "Shield." 

(27)  "Trench  shield."  See  •'Shield." 

(28)  "Uprights"  means  the  vertical 
members  of  a  trench  shoring  system 
placed  in  contact  with  the  earUi  and 
usually  positioned  so  that  individual 
members  do  not  contact  each  other. 
(Note:  Uprights  placed  so  that  individual 
members  are  closely  spaced,  in  contact 
with  or  interconnected  to  each  other,  are 
often  called  "sheeting."] 

(29)  "Wales"  means  horizontal 
members  of  a  shoring  system  placed 
paiallel  to  the  excavation  face  whose 
sides  bear  against  the  vertical  members 
of  the  shoring  system  or  earth. 

§  1926.ft51    Ganaral  rvqulrwiMnt*. 

(a)  Surface  encumbrances.  Trees, 
boulders,  aiKi  otiher  surface 
encumbrances  that  are  located  so  as  to 
create  a  hazard  to  employees  shall  be 
made  safe  or  removed. 

(b)  Undergroand  installationa.  (1)  The 
estimated  location  of  utility 
installations,  suc^  as  sewer,  telephone, 
fuel,  electric,  or  water  lines,  or  any  other 
underground  installations  thai 
reasonably  may  be  expected  to  be 
encountered  during  excavation  work. 


shall  be  determined  prior  to  opening  an 
excavation. 

(2)  Utility  companies  shall  be 
contacted  and  advised  of  proposed  work 
prior  to  the  start  of  actual  excavation. 

(3)  When  excavation  operations 
approach  the  estimated  location  of 
underground  installations,  the  exact 
location  of  the  installations  shall  be 
determined  by  acceptable  means,  such 
as  probing  with  hand-held  tools. 

(4)  While  the  excavation  is  open, 
underground  installations  shall  be 
removed,  protected,  or  supported  as 
necessary  to  safeguard  employees. 

(c)  Access  and  egress.  (1)  Strvctural 
ramps,  (i)  Structural  ramps  that  are  used 
by  employees  or  equipment  as  a  means 
of  access  to  or  egress  from  excavations 
shall  be  designed  by  a  qualified  person, 
a  qualified  engineer  or  a  person  under 
the  direction  of  a  qualified  engineer,  in 
accordance  with  accepted  engineering 
practices,  and  constructed  in 
accordance  with  their  design. 

(ii)  Ramps  and  runways  constructed 
of  two  or  more  planks  shall  have  the 
planks  securely  connected  together  to 
prevent  displacement. 

(iii)  Planks  used  for  ramps  and 
nmways  shall  be  of  uniform  thickness. 

(iv)  Cleats  used  to  connect  nmway 
planks  together  shall  be  attached  to  the 
bottom  of  the  runway  or  be  beveled  to 
prevent  tripping. 

(v)  Ramps  used  in  lieu  of  steps  shall 
be  provided  with  beveled  cleats  on  the 
top  surface  to  prevent  slipping. 

(2)  Means  of  egress  from  trench 
excavations.  A  stairway,  ladder,  ramp 
or  other  safe  means  of  egress  shall  be 
located  in  trench  excavations  that  are 
four  feet  (1.22  m)  or  more  in  depth  so  as 
to  require  no  more  than  25  feet  (7.62  m) 
of  lateral  travel  for  employees.  (Note:  A 
negotiable  slope  may  be  used  as  a 
means  of  egress  unless  climatic 
conditions  (rain,  snow,  ice)  create  a 
hazard  to  the  user.) 

(d)  Exposure  to  vehicular  traffic. 
Employees  exposed  to  vehicular  traffic 
shall  be  provided  with,  and  shall  wear, 
warning  vests  or  other  suitable  garments 
marked  with  or  made  of  refiectorized  or 
high-visibility  material. 

(e)  Exposure  to  falling  loads.  No 
employee  shall  be  permitted  underneath 
loads  handled  by  lifting  or  digging 
equipment.  Employees  shall  be  required 
to  stand  away  from  any  vehicle  being 
loaded  or  unloaded  to  avoid  being 
struck  by  any  spillage  or  falling 
material.  (Note:  Operators  may  remain 
in  the  cabs  of  vehicles  being  loaded  or 
unloaded  when  the  vehicles  are 
equipped  to  provide  adequate  protection 
for  ^  operator  during  loading  and 
unioatfing  operations.) 
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(f)  Warning  system  for  mobile 
equipment.  When  mobile  equipment  is 
operated  adjacent  to  an  excavation,  or 
when  such  equipment  is  required  to 
approach  the  edge  of  an  excavation,  and 
the  operator  does  not  have  a  clear  and 
direct  view  of  the  edge  of  the 
excavation,  a  warning  system  shall  be 
utilied  such  as  barricades,  hand  or 
mechanical  signals,  or  stop  logs.  (Note: 
If  possible,  the  grade  should  be  away 
from  the  excavation.) 

(g)  Hazardous  atmospheres.  (1) 
Testing  and  controls.  In  addition  to  the 
requirements  set  forth  in  Subparts  D  and 
E  of  this  Part  to  prevent  exposure  to 
harmful  levels  of  atmospheric 
contaminants  and  to  assure  acceptable 
atmospheric  conditions,  the  following 
requirements  shall  apply: 

(i)  The  atmosphere  in  the  excavation 
shall  be  tested  before  employees  enter 
excavations  greater  than  four  feet  (1.22 
m)  in  depth  where  oxygen  deficiency 
(atmospheres  containing  less  than  19.5 
percent  oxygen)  or  a  hazardous 
atmosphere  exists  or  could  reasonably 
be  expected  to  exist,  such  as  in 
excavations  in  landfill  areas  or 
excavations  in  areas  where  hazardous 
substances  are  stored  nearby. 

(ii)  Adequate  precautions  shall  be 
taken,  such  as  providing  proper 
respiratory  protection  or  ventilation  in 
accordance  with  Subparts  D  and  E  of 
this  Part  respectively,  to  prevent 
employee  exposure  to  atmospheres 
containing  less  than  19.5  percent 
oxygen. 

(iii)  Adequate  precautions,  shall  be 
taken  such  as  providing  ventilation  to 
prevent  employee  exposure  to  an 
atmosphere  containing  a  concentration 
of  a  flammable  gas  in  excess  of  20 
percent  of  the  lower  flammable  limit  of 
the  gas. 

(iv)  When  controls  are  used  that  are 
intended  to  reduce  the  level  of 
atmospheric  contaminants  to  acceptable 
levels,  testing  shall  be  conducted  as 
often  as  necessary  to  ensure  that  the 
atmosphere  remains  safe. 

(2)  Emergency  rescue  equipment,  (i) 
Emergency  rescue  equipment,  such  as 
breathing  apparatus,  a  safety  harness 
and  line,  or  a  basket  stretcher,  shall  be 
readily  available  where  hazardous 
atmospheric  conditions  exist  or  may 
reasonably  be  expected  to  develop 
during  work  in  an  excavation. 

(ii)  Employees  entering  bell-boltom 
pier  holes,  or  other  substantially  similar 
footing  excavations,  shall  wear  a 
harness  with  a  life-line  securely 
attached  to  it.  The  lifeline  shall  be 
separate  from  any  line  used  to  handle 
materials,  and  shall  be  individually 
attended  at  all  times  while  the  employee 
wearing  the  lifeline  is  in  the  excavation. 


(h)  Protection  against  water 
accumulation.  (1)  Employees  shall  not 
work  in  excavations  in  which  there  is 
accumulated  water,  or  in  excavations  in 
which  water  is  accumulating,  unless 
these  conditions  have  been  anticipated 
and  adequate  precautions  have  been 
taken  to  protect  employees  against  the 
hazards  posed  by  water  accumulation. 
(Note:  The  precautions  necessary  to 
protect  employees  adequately  vary  with 
each  situation,  but  could  include  special 
support  or  shield  systems  to  protect 
against  cave-ins,  water  removal  to 
control  the  level  of  accumulating  water, 
and  use  of  a  safety  harness  and  lifeline.) 

(2)  If  water  is  controlled  or  prevented 
from  accumulating  by  the  use  of  water 
removal  equipment,  the  water  removal 
equipment  and  operations  shall  be 
monitored  by  a  competent  person  to 
ensure  proper  operation. 

(3)  If  excavation  work  interrupts  the 
natural  drainage  of  surface  water  (such 
as  streams),  diversion  ditches,  dikes,  or 
other  suitable  means  shall  be  used  to 
prevent  surface  water  from  entering  the 
excavation  and  to  provide  adequate 
drainage  of  the  area  adjacent  to  the 
excavation.  (Note:  Excavations  subject 
to  runoff  from  neavy  rains  will  require 
an  inspection  by  a  competent  person 
and  compliance  with  (h)(1)  and  (h)(2) 
above.) 

(i)  Stability  of  adjacent  structures.  (1) 
Where  the  stability  of  adjoining 
buildings,  walls,  or  other  structures  is 
endangered  by  excavation  operations, 
support  systems  such  as  shoring, 
bracing,  or  underpinning  shall  be 
provided  to  ensure  the  stability  of  such 
structures  for  the  protection  of 
employees. 

(2)  Excavation  below  the  level  of  the 
base  or  footing  of  any  foundation  or 
retaining  wall  shall  not  be  permitted 
except  when: 

(i)  A  support  system,  such  as 
underpinning  is  provided  to  ensure  the 
safety  of  employees  and  the  stability  of 
the  structure;  or 

(ii)  The  excavation  is  in  stable  rock;  or 

(iii)  A  qualified  person,  a  qualified 
engineer  or  a  person  under  the  direction 
of  a  qualified  engineer  determines, 
based  on  accepted  engineering  practice, 
that  the  structure  is  sufficiently  removed 
from  the  excavation  so  as  to  be 
unaffected  by  the  excavation  activity;  or 

(iv)  A  qualified  person,  a  qualified 
engineer,  or  a  person  under  the  direction 
of  a  qualified  engineer,  determines, 
based  on  accepted  engineering  practice, 
that  such  work  will  not  pose  a  hazard  to 
employees. 

(3)  Sidewalks  and  pavements  shall  not 
be  imdermined  unless  a  support  system 
is  provided  or  another  method  of 


protection  to  protect  employees  from  the 
possible  collapse  of  such  structures. 

(j)  Protection  of  employees  in 
excavations.  (1)  Employees  snail  be 
protected  from  cave-ins  in  excavations 
by  the  installation  or  use  of  an  adequate 
protective  system  which  meets  the 
requirements  of  §  1926.652.  However, 
the  installation  or  use  of  a  protective 
system  is  not  required  when: 

(i)  Excavations  are  made  in  stable 
rock;  or 

(ii)  Excavations  are  less  than  five  feet 
(1.52  m)  in  depth  and  examination  of  the 
ground  by  a  competent  person  provides 
no  indication  that  a  cave-in  should  be 
expected. 

(2)  In  addition  to  the  protection 
against  cave-ins  required  in  paragraph 
(j)(l),  adequate  protection  shall  be 
provided  to  protect  employees  against 
loose  rock  or  soil  that  could  pose  a 
hazard  by  falling  or  rolling  from  an 
excavation  face.  Such  protection  shall 
consist  of  scaling  to  remove  loose 
material:  installation  of  protective 
barricades  at  intervals  as  necessary  on 
the  face  to  stop  and  contain  falling 
material;  or  other  means  that  provide 
equivalent  protection. 

(3)  Employees  shall  be  protected  from 
excavated  or  other  materials  or 
equipment  that  could  pose  a  hazard  by 
falling  or  rolling  into  excavations. 
Protection  shall  be  provided  by  placing 
and  keeping  such  materials  or 
equipment  at  least  two  feet  (.61  m)  from 
the  edge  of  excavations,  or  by  the  use  of 
retaining  devices  that  are  sufficient  to 
prevent  material  or  equipment  from 
falling  or  rolling  into  excavations,  or  by 
a  combination  of  both  if  necessary. 

(k)  Inspections.  (1)  Daily  inspections 
of  excavations,  the  adjacent  areas,  and 
protective  systems  shall  be  made  by  a 
competent  person  for  evidence  of  a 
situation  that  could  result  in  possible 
cave-ins,  indications  of  failure  of 
protective  systems,  hazardous 
atmospheres,  or  other  hazardous 
conditions.  Inspections  shall  also  be 
made  after  every  rainstorm  or  other 
hazard  increasing  occurrence.  These 
inspections  are  only  required  when 
employee  exposure  can  be  reasonably 
anticipated. 

(2)  Where  the  competent  person  finds 
evidence  of  a  situation  that  could  result 
in  possible  cave-ins,  indications  of 
failure  of  protective  systems,  hazardous 
atmospheres,  or  other  hazardous 
conditions,  exposed  employees  shall  be 
removed  from  the  hazardous  area  until 
the  necessary  precautions  have  been 
taken  to  ensure  their  safety. 
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§  1926.652    Requirements  for  protective 
systems. 

(a)  Capacity  of  protective  systems. 
Protective  systems  shall  be  designed  in 
accordance  with  the  requirements  of 
paragraphs  [b]  and  (c]  of  this  section 
and  shall  have  the  capacity  to  resist 
without  failure  all  loads  that  are 
intended  or  could  reasonably  be 
expected  to  be  applied  or  transmitted  to 
the  system. 

(b)  Design  of  sloping  and  benching 
systems.  The  slopes  and  configurations 
of  sloping  and  benching  systems  shall 
be  selected  and  constructed  by  the 
employer  or  his  designee  and  shall  be  in 
accordance  with  the  requirements  of 
paragraph  (b)(1);  or,  in  the  alternative, 
paragraph  (b)(2);  or,  in  the  alternative, 
paragraph  (bK3]  as  follows: 

(1)  Option  (if— Allowable 
configuration  and  slopes,  (i) 
Excavations  that  are  open  72  hours  or 
less  shall  be  sloped  at  an  angle  not 
greater  than  one  and  one-half  horizontal 
to  one  vertical  (34  degrees  measured 
from  the  horizontal). 

(ii)  Excavatio,^s  that  are  open  longer 
than  72  hours  shall  be  sloped  at  an  angle 
not  greater  than  two  horizontal  to  one 
vertical  (27  degrees  measured  from  the 
horizontal). 

(iii)  Slopes  specified  in  paragraph 
(b)(1)  (i)  and  (ii)  of  this  section,  shall  be 
excavated  to  form  configurations  that 
are  in  accordance  with  Figures  B-1 
through  B-1.5  of  Appendix  B  to  this 
Subpart. 

(2)  Option  (2)— Determination  of 
slopes  and  configurations  using 
Appendices  A  and  B.  Maximum 
allowable  slopes,  and  allowable 
configurations  for  sloping  and  benching 
systems,  shall  be  determined  in 
accordance  with  the  conditions  and 
requirements  set  forth  in  Appendices  A 
and  B  to  this  Subpart. 

(3)  Option  (3)— Design  by  a  qualified 
person  or  a  qualified  engineer,  (i) 
Sloping  and  benching  systems  not 
utilizing  Option  1  or  Option  2  above 
shall  be  designed  in  accordance  with 
accepted  engineering  practice  by  a 
qualified  person,  a  qualified  engineer,  or 
a  person  under  the  direction  of  a 
qualified  engineer. 

(ii)  Designs  shall  be  in  written  form 
and  shall  include  at  least  the  following: 

(A)  An  indication  of  the  magnitude  of 
the  slopes  that  were  determined  to  be 
safe  for  the  particular  project;  and 

(B)  An  indication  of  the  configurations 
that  were  detemined  to  be  safe  for  the 
particular  project;  and 

(C)  The  identity  of  the  person 
responsible  for  the  design. 

(iii)  At  least  one  copy  of  the  design 
shall  be  maintained  at  the  jobsite  while 
the  slope  is  being  constructed.  After  that 


time  the  design  need  not  be  on  the  j 

jobsite,  but,  as  long  as  the  excavation  is 
open  a  copy  shall  be  made  readily 
available  to  the  Secretary  upon  request. 
(Note:  Readily  available  means 
provided  during  an  inspection.) 

(c]  Design  of  support  systems,  shield 
systems,  and  other  protective  systems. 
Designs  of  support  systems,  shield 
systems,  and  other  protective  systems 
shaB  be  selected  and  constructed  by  the 
employer  or  his  designee  and  shall  be  in 
accordance  with  the  requirements  of 
paragraph  (c)(1);  or.  in  the  alternative, 
paragraph  (c)(2);  or,  in  the  alternative, 
paragraph  (c)(3);  or,  in  the  alternative, 
paragraph  (c)(4)  as  follows: 

(I)  Option  (J)— Designs  using 
Appendices  A  and  C.  Designs  for  timber 
shoring  in  trenches  shall  be  determined 
in  accordance  with  the  conditions  and 
requirements  set  forth  in  Appendices  A 
and  C  to  this  Subpart 

(2]  Option  (2} — Designs  Using 
Manufacturer's  Tabulated  Data,  [i] 
Designs  of  support  systems,  shield 
systems,  or  other  protective  systems 
that  are  drawn  from  manufacturer's 
tabulated  data  shall  be  in  accordance 
with  all  specifications, 
recommendations,  and  limitations 
issued  or  made  by  the  manufacturer. 

(ii)  Deviation  from  the  specifications, 
recommendations,  and  limitations 
issued  or  made  by  the  manufacturer 
shall  only  be  allowed  when  the 
maaufacturer  issues  specific  written 
approval. 

(iii)  Manufacturers'  specifications, 
recommendations,  and  limitations;  and 
manufacturer's  approval  to  deviate  from 
the  specifications,  recommendations, 
and  limitations  shall  be  in  written  form 
at  the  jobsite,  during  construction  of  the 
protective  system.  After  that  time  this 
data  may  be  stored  off  the  jobsite.  but  a 
copy  shall  be  made  readily  available  to 
the  Secretary  upon  request  as  long  as 
the  excavation  is  open.  (Note:  Readily 
available  means  provided  during  an 
inspection.) 

(3)  Option  (3) — Designs  using  other 
tabulated  data,  (i)  Designs  of  support 
systems,  shield  systems,  or  other 
protective  systems  shall  be  selected 
from  and  be  in  accordance  with 
tabulated  data,  such  as  tables  and 
charts. 

(ii)  The  tabulated  data  shall  have 
been  prepared  in  accordance  with 
accepted  engineering  practice  by  a 
qualified  person,  a  qualified  engineer,  or 
a  person  under  the  direction  of  a 
qiitlified  engineer,  for  the  purpose  of 
using  the  tabulated  data  to  design  and 
construct  protective  systems. 

(iii)  The  tabulated  data  shall  be  in 
written  form  and  include  at  least  all  of 
following: 


(A)  Identification  of  the  parameters 
that  affect  the  selection  of  a  protective 
system  drawn  from  such  data; 

(B)  Identification  of  the  limits  of  use  of 
the  data; 

(C)  Explanatory  information  as  may 
be  necessary  to  aid  the  user  in  making  a 
correct  selection  of  a  protective  system 
from  the  data; 

(D)  The  identity  of  the  person  who 
prepared  or  directed  the  preparation  of 
the  data  (unless  using  Nationally 
recognized  tabulated  data  or  tabulated 
data  promulgated  under  an  approved 
State  plan). 

(iv)  At  least  one  copy  of  the  tabulated 
data  shall  be  maintained  at  the  jobsite. 
during  construction  of  the  protective 
system.  After  that  time  the  data  may  be 
stored  off  the  jobsite,  but  a  copy  of  the 
data  shall  be  made  readily  available  to 
the  Secretary  upon  request.  (Note: 
Readily  available  means  provided 
during  an  inspection.) 

(4)  Option  (4) — Design  by  a  qualified 
person  or  a  qualified  engineer,  (i) 
Support  systems,  shield  systems,  and 
other  protective  systems  not  utilizing 
Option  1 ,  Option  2.  or  Option  3.  above 
shall  be  designed  in  accordance  with 
accepted  engineering  practice  by  a 
qualified  person,  a  qualified  engineer  or 
a  person  under  the  direction  of  a 
quahfied  engineer. 

(ii)  Designs  shall  be  in  written  form 
and  shall  include  at  least  the  following: 

(A)  A  plan  indicating  the  sizes,  types, 
and  configurations  of  the  materials  to  be 
used  in  the  protective  system,  and 

(B)  The  identity  of  the  person 
responsible  for  the  design. 

(iii)  At  least  one  copy  of  the  design 
shall  be  maintained  at  the  jobsite  during 
construction  of  the  protective  system. 
After  that  time,  the  design  may  be 
stored  off  the  jobsite,  but  a  copy  of  the 
design  shall  be  made  readily  available 
to  the  Secretary  upon  request.  (Note: 
Readily  available  means  provided 
during  an  inspection.) 

(d)  Materials  and  equipment.  [\] 
Materials  and  equipment  used  for 
protective  systems  shall  be  free  from 
damage  or  defects  that  might  impair 
their  proper  function. 

(2)  Manufactured  materials  and 
equipment  used  for  protective  systems 
shall  be  used  and  maintained  in  a 
manner  that  is  consistent  with  the 
recommendations  of  the  manufactiuvr. 
and  in  a  manner  that  will  prevent 
employee  exposure  to  hazards. 

(3)  When  material  or  equipment  that 
is  used  for  protective  systems  is 
damaged,  a  competent  person  shall 
examine  the  material  or  equipment  and 
evaluate  its  suitability  for  continued  use. 
If  the  competent  person  determines  that 
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the  material  or  equipment  is  unable  to 
support  the  intended  loads  or  is 
otherwise  unsuitable  for  safe  use.  then 
such  material  or  equipment  shall  be 
removed  from  service. 

(e)  Installation  and  removal  of 
support  systems.  (1)  General,  (i) 
Members  of  support  systems  shall  be 
securely  connected  together  to  prevent 
sliding,  falling,  kickouts,  or  other  failure. 

(ii)  Support  systems  shall  be  installed 
and  removed  in  a  manner  that  protects 
employees  from  cave-ins,  structural 
collapses,  or  from  being  struck  by 
members  of  the  support  system. 

(iii]  Individual  members  of  support 
systems  shall  not  be  subjected  to  loads 
exceeding  those  which  those  members 
were  designed  to  withstand. 

(iv)  When  temporary  removal  of 
individual  members  is  necessary, 
additional  precautions  shall  be  taken  to 
ensure  the  safety  of  employees,  such  as 
installing  other  structural  members  to 
Ccirry  the  loads  imposed  on  the  support 
system. 

(v)  When  removal  of  the  support 
system  is  done  on  a  member-by-member 
basis,  removal  shall  begin  at.  and 
progress  from,  the  bottom  of  the 
excavation.  Members  shall  be  released 
slowly  so  as  to  note  any  indication  of 
possible  failure  of  the  remaining 
members  of  the  structure  or  possible 
cave-in  of  the  sides  of  the  excavation. 

(vi)  Backfilling  shall  progress  together 
with  the  removal  of  support  systems 
from  excavations. 

(2)  Additional  requirements  for 
support  systems  for  trench  excavations. 
(i)  Excavation  of  material  to  a  level  not 
greater  than  two  feet  (.61  m)  below  the 
bottom  of  the  members  of  a  support 
system  shall  be  permitted,  but  only  if  the 
system  is  designed  to  resist  the  forces 
calculated  for  the  full  depth  of  the 
trench,  and  there  are  no  indications 
while  the  trench  is  open  of  a  possible 
cave-in  below  the  bottom  of  the  support 
system. 

(ii)  Installation  of  support  system  shall 
be  closely  coordinated  with  the 
excavation  of  trenches. 

(f)  Sloping  and  benching  systems. 
Employees  shall  not  be  permitted  to 
work  on  the  faces  of  sloped  or  benched 
excavations  at  levels  above  other 
employees  except  when  employees  at 
the  lower  levels  are  adequately 
protected  from  the  hazard  of  falling, 
rolling,  or  sliding  material  or  equipment. 

(g)  Shield  systems.  (1)  General  (i) 
Shield  systems  shall  not  be  subjected  to 
loads  exceeding  those  which  the  system 
was  designed  to  withstand. 

(ii)  Shields  shall  be  installed  in  a 
manner  to  restrict  lateral  or  other 
hazardous  movement  of  the  shield  in  the 


event  of  the  appUcation  of  sudden 
lateral  loads. 

(iii)  Employees  shall  be  protected 
from  the  hazard  of  cave-ins  when 
entering  or  exiting  the  areas  protected 
by  shields. 

(iv)  Employees  shall  not  be  allowed  in 
shields  when  shields  are  being  installed, 
removed,  or  relocated. 

(2)  Additional  requirement  for  shield 
systems  used  in  trench  excavations. 
Excavations  of  earth  material  to  a  level 
not  greater  than  two  feet  (.61  m)  below 
the  bottom  of  a  shield  shall  be 
permitted,  but  only  if  the  shield  is 
designed  to  resist  the  forces  calculated 
for  the  full  depth  of  the  trench  and  there 
are  no  indications  while  the  trench  is 
open  of  a  possible  cave-in  below  the 
bottom  of  the  shield. 

Appendix  A  to  Subpart  P  of  Part  1926 

Soil  Classification 

(a)  Scope  and  application.  (1)  Scope.  This 
Appendix  describes  a  method  of  classifying 
soil  and  rock  deposits  based  on  site  and 
environmental  conditions,  and  on  the 
structure  and  composition  of  the  earth 
deposits.  The  Appendix  contains  definitions, 
sets  forth  requirements,  and  describes 
recommended  visual  and  manual  tests  for  use 
in  classifying  soils. 

(2)  Application.  This  Appendix  applies 
when  a  sloping  or  t>enching  system  is 
designed  in  accordance  with  the 
requirements  set  forth  in  S  1926.652(6)  as  a 
method  of  protection  for  employees  against 
cave-ins. 

This  Appendix  also  applies  when  timber 
shoring  for  trenches  is  designed  as  a  method 
of  protection  against  cave-ins  in  accordance 
with  Appendix  C  to  Subpart  P  of  Part  1926. 
This  Appendix  also  applies  if  other  protective 
systems  are  designed  and  selected  for  use 
from  data  prepared  in  accordance  with  the 
requirements  set  forth  in  S  1926.652  (c)(2).  and 
the  use  of  the  data  is  predicated  on  the  use  of 
the  soil  classification  system  set  forth  in  this 
Appendix. 

(b)  Definitions.  (1)  "Cemented  soil"  means 
a  soil  in  which  the  particles  are  held  together 
by  a  chemical  agent,  such  as  calcium 
carbonate,  such  that  a  hand-size  sample 
cannot  be  crushed  into  powder  or  individual 
soil  particles  by  finger  pressure. 

(2)  "Cohesive  soil"  means  clay  (Hne 
grained  soil),  or  soil  with  a  high  clay  content, 
which  has  cohesive  strength.  Cohesive  soil 
does  not  crumble,  can  b>e  excavated  with 
vertical  sideslopes.  and  is  plastic  when  moist 
Cohesive  soil  is  hard  to  break  up  when  dry. 
and  exhibits  significant  cohesion  when 
submerged.  Cohesive  soils  include  clayey  silt, 
sandy  clay,  silty  clay,  clay,  and  organic  clay. 

(3)  "Dry  soil"  means  soil  that  does  not 
exhibit  visible  signs  of  moisture  content. 

(4)  "Fissured"  means  a  soil  material  that 
has  a  tendency  to  break  along  definite  planes 
of  fracture  with  little  resistance,  or  a  material 
that  exhibits  open  cracks,  such  as  tension 
cracks,  in  an  exposed  surface. 

(5)  "Granular  soil"  means  gravel,  sand,  or 
silt,  (coarse  grained  soil)  with  litUe  or  no  clay 
content.  Granular  soil  has  no  cohesive 


strength.  Some  moist  granular  soils  exhibit 
apparent  cohesion  and  temporarily  stand  on 
8  vertical  slope,  but  normally  cannot  be 
excavated  with  vertical  sideslopes.  Granular 
soil  cannot  be  molded  when  moist  and 
crumbles  easily  when  dry. 

(6)  "Layered  system"  means  two  or  more 
distinctly  different  soil  or  rock  types  arranged 
in  layers.  Micaceous  seams  in  rock  are 
considered  layered. 

(7)  "Moist  soil"  means  a  condition  in  which 
a  soil  looks  and  feels  damp.  Moist  cohesive 
soil  can  easily  be  shaped  into  a  ball  and 
rolled  into  small  diameter  threads  t>efore 
crumbling.  Moist  granular  soil  that  contains 
some  cohesive  material  will  exhibit  signs  of 
cohesion  between  particles. 

(8)  "Plastic"  means  a  property  of  a  soil 
which  allows  the  soil  to  be  deformed  or 
molded  without  cracking,  crumbling,  or 
appreciable  volume  change. 

(9)  "Saturated  soil"  means  submerged  soil 
that  is  l>elow  the  ground  water  table,  and 
very  wet  soil  such  as  soil  that  forms  the  sides 
of  an  excavation  from  which  water  can  be 
seen  seeping;  soil  that  forms  the  sides  of  an 
excavation  that  has  been  flooded  to  more 
than  one-half  its  depth  and  has  not  been 
drained  for  at  least  one  day;  and  soil  in 
which  water  is  retained  by  a  shoring  system. 

(10)  "Soil  classification  system"  means  a 
method  of  categorizing  soil  and  rock  deposits 
in  8  hierarchy  of  Stable  Rock,  Type  A.  Tj-pe 
B.  and  Type  C.  in  decreasing  order  of 
stability.  The  categories  are  determined 
based  on  an  analysis  of  the  properties  and 
performance  characteristics  of  the  deposits 
and  the  environmental  conditions  of 
exposure. 

(11)  "Stable  rock"  means  rock  that  can  be 
excavated  with  vertical  sides  and  remain 
intact  while  exposed. 

(12)  "Type  A"  means  cohesive  soil  with  an 
unconRned  compressive  strength  of  1.5  tons 
per  square  foot  (tsf)  (144  kPa)  or  greater,  or 
cemented  granular  soil  such  as  hardpan.  till, 
or  caliche,  except  that  no  soil  is  Type  A  if: 

(i)  The  soil  is  fissured;  or 

(ii)  The  soil  is  subject  to  vibration  from 
heavy  traffic,  pile  driving,  or  similar  effects; 
or 

(iii)  The  soil  has  been  previously  disturbed; 
or 

(iv)  The  soil  is  part  of  a  sloped,  layered 
system  where  the  layers  dip  into  the 
excavation  on  a  slope  of  four  horizontal  to 
one  vertical  (4H:IV)  or  greater  or 

(v)  The  material  is  subject  to  other  factors 
that  would  require  it  to  be  classiTied  as  a  less 
stable  material. 

(13)  "Type  B"  means: 

(i)  Cohesive  soil  with  an  unconfined 
compressive  strength  greater  than  0.5  tsf  (46 
kPa)  but  less  than  1.5  tsf  (144  kPa):  or 

(ii)  Granular  soil  that  can  stand  on  a  slope 
of  three  horizontal  to  one  vertical  (3H;IV)  or 
greater  without  slumping;  or 

(iii)  Soil  that  meets  the  unconfined 
compressive  strength  or  cementation 
requirements  for  Type  A,  but  is  fissured, 
subject  to  vibration,  or  has  previously  been 
disturbed;  and 

(iv)  Dry  rock  that  is  not  stable;  and 

(v)  Material  that  is  part  of  a  sloped,  layered 
system  where  the  layers  dip  into  the 
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excavation  on  a  slope  less  steep  than  four 
horizontal  to  one  vertical  (4H:IV),  but  only  if 
the  material  would  otherwise  be  classified  as 
TypeB. 

(14)  "Type  C"  means: 

(i)  Cohesive  soil  with  an  unconfined 

compressive  strength  of  0.5  tsf  (48  kPa)  or 

less;  and 
(ii)  Granular  soil  that  cannot  stand  on  a 

slope  of  three  horizontal  to  one  vertical 

(3H:IV)  without  slumping;  and 
(iii)  Saturated  or  submerged  soil;  and 
(iv)  Submerged  rock  that  is  not  stable;  and 
(v)  Soil  in  a  sloped,  layered  system  where 

the  layers  dip  into  the  excavation  on  a  slope 

of  four  horizontal  to  one  vertical  (4H:IV)  or 

greater. 

(15)  "Unconrmed  compressive  strength" 
means  the  load  per  unit  area  at  which  a  soil 
will  fail  in  compression.  It  can  be  determined 
by  laboratory  testing,  estimated  in  the  field 
using  a  pocket  penetrometer,  by  thumb 
penetration  tests,  and  other  methods. 

(16)  "Wet  soil"  means  soil  that  contains 
significantly  more  moisture  than  moist  soil, 
but  in  such  a  range  of  values  that  cohesive 
material  will  slump  or  begin  to  flow  when 
vibrated.  Granular  material  that  would 
exhibit  cohesive  properties  when  moist  will 
lose  those  cohesive  properties  when  wet. 

(c)  Requirements.  (1)  Classification  of  soil 
and  rock  deposits.  Each  soil  and  rock  deposit 
shall  be  classified  by  a  competent  person  as 
Stable  Rock,  Type  A,  Type  B,  or  Type  C  in 
accordance  with  the  definitions  set  forth  in 
paragraph  (b)  of  this  Appendix. 

(2)  Basis  of  classification.  The 
classification  of  the  deposits  shall  be  made 
based  on  the  results  of  at  least  one  visual  and 
at  least  one  nienual  analyses.  Such  analyses 
shall  be  conducted  by  a  competent  person. 

(3)  Visual  and  manual  analyses.  The  visual 
and  manual  analyses,  such  as  those 
recommended  in  paragraph  (d)  of  this 
Appendix,  shall  be  designed  and  conducted 
to  provide  sufficient  quantitative  and 
qualitative  information  as  may  be  necessary 
to  identify  properly  the  properties,  factors, 
and  conditions  affecting  the  classification  of 
the  deposits. 

(4)  Layered  systems.  In  a  layered  system, 
the  system  shall  be  classified  in  accordance 
with  its  weakest  layer.  However,  each  layer 
may  be  classified  individually  where  a  more 
stable  layer  lies  under  a  less  stable  layer. 

(5)  Reclassification.  If  after  classifying  a 
deposit,  the  properties,  factors,  or  conditions 
affecting  its  classification  change  in  any  way, 
the  changes  shall  be  evaluated  by  a 
competent  person.  The  deposit  shall  be 
reclassified  as  necessary  to  reflect  the 
changed  circumstances. 

(d)  Recommended  visual  and  manual  test. 
(1)  Visual  tests.  Visual  analysis  is  conducted 
to  determine  qualitative  information 
regarding  the  excavation  site  in  general,  the 
soil  adjacent  to  the  excavation,  the  soil 
forming  the  sides  of  the  opened  excavation, 
and  the  soil  taken  as  samples  from  excavated 
material. 

(i)  Observe  samples  of  soil  that  are 
excavated  and  soil  in  the  sides  of  the 
excavation.  Estimate  the  range  of  particle 
sizes  and  the  relative  amounts  of  the  particle 
sizes.  Soil  that  is  primarily  composed  of  fine- 
grained clay  material  is  cohesive  material. 


Sbil  composed  primarily  of  coarse-grained 
send  or  gravel  is  granular  material. 

(ii)  Observe  soil  as  it  is  excavated.  Soil  that 
remains  in  clumps  when  excavated  is 
ophesive.  Soil  that  breaks  up  easily  and  does 
npt  stay  in  clumps  is  granular. 

(iii)  Observe  the  side  of  the  opened 
excavation  and  the  surface  area  adjacent  to 
tke  excavation.  Crack-like  openings  such  as 
tension  cracks  indicate  fissured  material.  If 
chunks  of  soil  spall  off  a  vertical  side,  the  soil 
should  be  considered  fissured. 

(iv)  Observe  the  area  adjacent  to  the 
excavation  and  the  excavation  itself  for 
evidence  of  existing  utility  and  other 
underground  structures,  and  to  identify 
previously  disturbed  soil. 

(v)  Observe  the  opened  side  of  the 
excavation  to  identify  layered  systems. 
Examine  layered  systems  to  identify  if  the 
layers  slope  toward  the  excavation.  Estimate 
tke  degree  of  slope  of  the  layers. 

(vi)  Observe  the  area  adjacent  to  the 
excavation  and  the  sides  of  the  opened 
excavation  for  evidence  of  surface  water, 
water  seeping  from  the  sides  of  the 
excavation,  or  the  location  of  the  level  of  the 
water  table. 

(vii)  Observe  the  ability  of  the  opened 
excavation  to  stand  on  a  slope  of  three 
horizontal  to  one  vertical  or  greater.  Observe 
the  ability  of  the  opened  excavation  to  stand 
with  a  vertical  face.  A  soil  may  be  Type  A  if 
it  can  stand  with  a  vertical  face  for  two  hours 
or  longer  and  there  are  no  other  disqualifying 
factors  present. 

(viii)  Observe  the  area  adjacent  to  the 
excavation  and  the  area  within  the 
excavation  for  sources  of  vibration  that  may 
affect  the  stability  of  the  excavation  face. 

(2)  Manual  test.  Manual  analysis  of  soil 
samples  is  conducted  to  determine 
(|uantitative  as  well  as  qualitative  properties 
dif  soil  and  to  provide  more  information  in 
order  to  classify  soil  properly  where  doubt 
remains  from  visual  analysis. 

(i)  Plasticity.  Mold  a  moist  or  wet  sample 
of  soil  into  a  ball  and  attempt  to  roll  it  into 
threads  as  thin  as  %  inch  in  diameter. 
Cohesive  material  can  be  successfully  rolled 
into  threads  without  crumbling.  For  example, 
if  at  least  a  two  inch  (50  mm)  length  of  % 
inch  thread  can  be  held  on  one  end  without 
tearing,  the  soil  is  cohesive. 

(ii)  Dry  strength.  If  the  soil  is  dry  and 
crumbles  on  its  own  or  with  moderate 
pressure  into  individual  grains  or  fine 
powder,  it  is  granular  (sand  or  silt).  If  the  soil 
it  dry  and  falls  into  clumps  which  break  up 
into  smaller  clumps,  but  the  smaller  clumps 
oan  only  be  broken  up  with  difficulty,  it  is  a 
fissured  clay.  If  the  dry  soil  breaks  into 
dumps  which  do  not  break  up  into  smaller 
dumps,  and  which  can  only  be  broken  with 
difficulty,  and  there  is  no  visual  indication 
the  soil  is  fissured,  the  soil  may  be 
considered  unfissured. 

(iii)  Thumb  penetration.  The  thumb 
penetration  test  can  be  used  to  estimate  the 
unconfined  compressive  strength  of  cohesive 
soils.  (This  test  is  based  on  the  thumb 
penetration  test  described  in  American 
Society  for  Testing  and  Materials  (ASTM) 
Standard  designation  D2488 — "Standard 
Recommended  Practice  for  Description  of 
Soils  (Visual — Manual  Procedure.")  Type  A 


soils  with  an  unconfined  compressive 
strength  of  1.5  tsf  can  be  readily  indented  by 
the  thumb,  however,  they  can  be  penetrated 
by  the  thumb  only  with  very  great  effort. 
Type  C  soils  with  an  unconfined  compressive 
strength  of  0.5  tsf  can  be  easily  penetrated 
several  inches  by  the  thumb,  and  can  be 
molded  by  light  finger  pressure.  This  test 
should  be  conducted  on  an  undisturbed  soil 
sample,  such  as  the  excavation  face  or  a 
large  clump  of  spoil,  as  soon  as  practicable 
after  excavation  to  keep  to  a  minimum  the 
effects  of  exposure  to  drying  influences. 
[NOTE:  If  the  excavation  is  later  exposed  to 
wetting  influences  (rain,  flooding],  the 
classification  of  the  soil  must  be  changed 
accordingly.) 

(iv)  Other  strength  tests.  Estimates  of 
unconfined  compressive  strength  of  soils  can 
also  be  obtained  by  use  of  a  pocket 
penetrometer  or  by  using  a  hand-operated 
shearvane. 

(v)  Drying  test  The  basic  purpose  of  the 
drying  test  is  to  differentiate  between 
cohesive  material  with  fissures,  unfissured 
cohesive  material,  and  granular  material.  The 
procedure  for  the  drying  test  involves  drying 
a  sample  of  soil  that  is  approximately  one 
inch  thick  (2.54  cm]  and  six  inches  (15.24  cm) 
in  diameter  until  it  is  thoroughly  dry: 

(A)  If  the  sample  develops  cracks  as  it 
dries,  significant  fissures  are  indicated. 

(B)  Samples  that  dry  without  cracking  are 
to  be  broken  by  hand.  If  considerable  force  is 
necessary  to  break  a  sample,  the  soil  has 
significant  cohesive  material  content.  The 
soil  can  be  classified  as  a  unfissured 
cohesive  material  and  the  unconfined 
compressive  strength  should  be  determined. 

(C)  If  a  sample  breaks  easily  by  hand,  it  is 
either  a  fissured  cohesive  material  or  a 
granular  material.  To  distinguish  between  the 
two,  pulverize  the  dried  clumps  of  the  sample 
by  hand  or  by  stepping  on  them.  If  the  clumps 
do  not  pulverize  easily,  the  material  is 
cohesive  with  fissures.  If  they  pulverize 
easily  into  very  small  fragments,  the  material 
is  granular. 

Appendix  B  to  Subpart  P  of  Part  1928 

Sloping  and  Benching 

(a)  Scope  and  application.  This  Appendix 
contains  specifications  for  sloping  and 
benching  when  used  as  methods  of  protecting 
employees  working  in  excavations  from  cave- 
ins.  The  requirements  of  this  Appendix  apply 
when  the  design  of  sloping  and  benching 
protective  systems  is  to  be  performed  in 
accordance  with  the  requirements  set  forth  in 
i  1928.652(b)(2). 

(b)  Definitions.  (1)  "Actual  slope"  means 
the  slope  to  which  an  excavation  face  is 
excavated. 

(2)  "Distress"  means  that  the  soil  is  in  a 
condition  where  a  cave-in  is  imminent  or  is 
likely  to  occur.  Distress  is  evidenced  by  such 
phenomena  as  the  development  of  fissures  in 
the  face  of  or  adjacent  to  an  open  excavation; 
the  subsidence  of  the  edge  of  an  excavation; 
the  slumping  of  material  from  the  face  or  the 
bulging  or  heaving  of  material  from  the 
bottom  of  an  excavation;  and  ravelling,  i.e., 
small  amounts  of  material  such  as  pebbles  or 
little  clumps  of  material  suddenly  separating 
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from  the  face  of  an  excavation  and  trickling 
or  rolling  down  into  the  excavation. 

(3)  "Long  term  exposure"  means  a  period  of 
time  that  an  excavation  is  open  longer  than 
72  hours. 

(4)  "Maximum  allowable  slope"  means  the 
steepest  incline  of  an  excavation  face  that  is 
acceptable  for  the  most  favorable  site 
conditions  as  protection  against  cave-ins,  and 
is  expressed  as  the  ratio  of  horizontal 
distance  to  vertical  rise  (H:V). 

(5)  "Short  term  exposure"  means  a  period 
of  time  less  than  or  equal  to  72  hours  that  an 
excavation  is  open. 

(c)  Requirements.  (1)  Soil  classification. 
Soil  and  rock  deposits  shall  be  classified  in 
accordance  with  Appendix  A  to  Subpart  P  of 
Part  1926. 

(2)  Maximum  allowable  slope.  The 
maximum  allowable  slope  for  a  soil  or  rock 


deposit  shall  be  determined  from  Table  B-1 
of  this  Appendix. 

(3)  Actual  slope,  (i)  The  actual  slope  shall 
not  be  steeper  than  the  maximum  allowable 
slope. 

(ii)  The  actual  slope  shall  be  less  steep 
than  the  maximum  allowable  slo|>e  when 
there  are  signs  of  distress.  The  slope  shall  be 
cut  back  to  an  actual  slope  which  is  at  least 
V4  horizontal  to  one  vertical  {V4H:iV)  less 
steep  than  the  maximum  allowable  slope. 

(iii)  When  surcharge  loads  from  adjacent 
structures,  stored  material  or  equipment 
operating  equipment,  or  traffic  are  present,  a 
competent  person  shall  determine  the  degree 
to  which  the  actual  slope  must  be  reduced 
below  the  maximum  allowable  slope,  and 
shall  assure  that  such  reduction  is  achieved. 

(4)  Configurations.  Configurations  of 
sloping  and  benching  systems  shall  be  in 


accordance  with  Figure  B-1. 
Table  B-1  .—Maximum  Allowable  Slopes 


Sod  or  rock  type 


Stable  Rock: 
Type  A  (See 
lootTKXe  (2)]. 

Type  B „ 

TypeC 


Maximum  aHomrable  slopes  (H:V)  < 


Short -term 
exposure 


Vertical  (90*) 
1/2:1  (63T 

3/4:1  (53') 
1-1/2:1  (34T 


Long-term 
exposure 


Vertical  (90*) 
3/4:1  (53T 

1:1  (45-) 
2:1  (27T 


'  Numtiers  stiown  m  parentheses  next  to  maximum  aHow- 
at>le  slopes  are  angles  expressed  m  degrees  from  tfta 
honzonial  Arigtes  have  been  rounded  off 

'  A  short-term  maximum  allowable  sklpe  ol  1/2  H:IV  It 
allowed  m  excavations  that  are  12  tael  (3.67  m)  or  lest  In 
depth.  StKXt-term  maximum  aUonMHe  tkipes  tor  exeavatient 
greater  than  12  leet  (3  67  m)  in  depth  shall  be  3/4  H:IV 
(53-). 
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FIGURE  B  - 1 


ALLOWABLE  SLOPING  AND  BENCHING 


FIGURE  B  - 1.1 


SIMPLE  SLOPE 


CONFIGURATIONS 


2  FT 

MIN 


MAXIMUM  ALLOWABLE  SlJOPE 
FROM  TABLE  B-L 


FIGURE  B  -  L2 


SLOPE  AND  BENCH 


MAXIMUM  ALLOWABLE  SLOPE 
FROM  TABLE  B-L 


MAXIMUM  HEIGHT  OF  BENCH  NOT 
TO  EXCEED  FOUR  FEET  UNLESS 
SUPPORTED  OR  A  SHIELD  IS  PROVlDEDi 
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FIGURE  B-1.3 


MULTIPLE  BENCHES 


MAXIMUM  ALLOWABLE 
SLOPE  FROM  TABLE  B-1 


MAXIMUM  HEIGHT  OF  BENCH 
ADJACENT  TO  WORK  ARtA  NOT 
TO  EXCEED  FOUR  FEET  UNLESS 
SUPPORTED  OR  A  SHIELD  IS 
PROVIDED. 


FIGURE  B  - 1.4 
COMPOUND  PROTECTION 


2  FT 


MAXIMUM  ALLOWABLE  SLOPE 
FROM  TABLE  B-L 


SUPPORT  OR 
SHIELD  SYSTEM 


A  SUPPORT  OR  SHIELD  SYSTEM 
MUST  BE  PROVIDED  FOR  ALL 
HEIGHTS. 


I2:'i 
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FIGURE  B-1.5 


COMPOUND  SLOPE  IN  LAYERED 


SYSTEM 


MAXIMUM  ALLOWABLE  SLOPES 
FOR  SOIL  TYPE  IN  EACH  LAYER 
FROM  TABLE  B-L 


NOTE:  Compound  slopes  may  be  used  only  where  the  material  in  the  lower 

layer  can  stand  on  a  steeper  slope  than  the  material  in  the  upper  layer. 
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Appendix  C  to  Subpart  P  of  Part  1926 

Timber  Shoring  for  Trenches 

(a)  Scope.  This  Appendix  contains 
information  that  can  be  used  when  timber 
shoring  is  provided  as  a  method  of  protection 
against  cave-ins  in  trenches  that  do  not 
exceed  20  feet  (6.1  m)  in  depth.  This 
Appendix  must  be  used  when  design  of 
timber  shoring  protective  systems  is  to  be 
performed  in  accordance  with 

§  1926.652(c)(1).  Other  timber  shoring 
configurations;  other  systems  of  support  such 
as  hydrauhc  and  pneumatic  systems;  and 
other  protective  systems  such  as  sloping, 
benching,  shield,  and  freezing  systems  must 
be  designed  in  accordance  with  the 
requirements  set  forth  in  $  1926.652(b)  and 
1 1926.652(c). 

(b)  Soil  Classification.  In  order  to  use  the 
data  presented  in  this  Appendix,  the  soil  type 
or  types  in  which  the  excavation  is  made 
must  first  be  determined  using  the  soil 
classification  method  set  forth  in  Appendix  A 
of  Subpart  B  of  Part  1926. 

(c)  Presentation  of  Information. 
Information  is  presented  in  several  forms  as 
follows: 

(1)  Information  is  presented  in  tabular  form 
in  Tables  C-1.1.  C-1.2.  and  C-1.3  following 
paragraph  (g)  of  this  Appendix.  Each  table 
presents  the  minimum  sizes  of  limber 
members  to  use  in  a  shoring  system,  and  each 
table  contains  data  only  for  the  particular  soil 
type  in  which  the  excavation  or  portion  of  the 
excavation  is  made.  The  data  is  arranged  to 
allow  the  user  the  fiexibility  to  select  from 
among  several  acceptable  configurations  of 
members  based  on  varying  the  horizontal 
spacing  of  the  crossbraces.  (Note:  Stable  rock 
is  exempt  from  shoring  requirements  and 
therefore  no  data  is  presented  for  this 
condition.) 

(2)  Information  concerning  the  basis  of  the 
tabular  data  and  the  limitations  of  the  data  is 
presented  in  paragraph  (d)  of  this  Appendix. 

(3)  Information  explaining  the  use  of  the 
tabular  data  is  presented  in  paragraph  (e)  of 
this  Appendix. 

(4)  Information  illustrating  the  use  of  the 
tabular  data  is  presented  in  paragraph  (f)  of 
this  Appendix. 

(5)  Miscellaneous  notations  regarding 
Tables  C-1.1  through  C-1.3  are  presented  in 
paragraph  (g)  of  this  Appendix. 

(d)  Basis  and  limitations  of  the  data.  (1) 
Dimensions  of  timber  members,  (i)  The  sizes 
of  the  timber  members  listed  are  taken  from 
the  National  Bureau  of  Standards  (NBS) 
report,  "Recommended  Technical  Provisions 
for  Construction  Practice  is  Shoring  and 
Sloping  of  Trenches  and  Excavation."  In 
addition,  where  NBS  did  not  recommend 
specific  sizes  of  members,  member  sizes  are 
based  on  an  analysis  of  the  sizes  required  for 
use  by  existing  codes  and  on  empirical 
practice. 

(ii)  The  required  dimensions  of  the 
members  listed  in  the  tables  refer  to  actual 
dimensions  and  not  nominal  dimensions  of 
the  timber.  (Note:  Employees  wanting  to  use 
nominal  size  shoring  have  this  choice  under 
S  1926.652(c)(3),  and  are  referred  to  Corp  of 
Engineers  or  Bureau  of  Reclamation  data.) 

(2)  Limitation  of  application.  (1)  It  is  not 
intended  that  the  timber  shoring  specification 


apply  to  every  situation  that  may  be 
experienced  in  the  field.  These  data  were 
developed  to  apply  to  the  situations  that  are 
most  commonly  experienced  in  current 
trenching  practice.  Shoring  systems  for  use  in 
situations  that  are  not  covered  by  the  data  in 
this  Appendix  must  be  designed  as  specified 
in  f  1926.652(c). 

(ii)  When  any  of  the  following  conditions 
are  present,  the  members  specified  in  the 
Tables  are  not  considered  adequate.  Either 
an  alternate  timber  shoring  system  must  be 
designed  or  another  type  of  protective  system 
designed  in  accordance  with  {  1926.652. 

(A)  When  loads  imposed  by  structures  or 
by  stored  material  adjacent  to  the  trench 
weigh  in  excess  of  the  load  imposed  by  a 
two-foot  soil  surcharge.  (Note:  The  term 
"adjacent"  as  used  here  meand  the  area 
within  a  horizontal  distance  from  the  edge  of 
the  trench  equal  to  the  depth  of  the  trench.) 

(B)  When  vertical  loads  imposed  on 
crossbraces  exeed  a  240-pound  gravity  load 
distributed  on  a  one-foot  section  of  the  center 
of  the  crossbrace. 

(C)  When  surcharge  loads  are  present  from 
equipment  weighing  in  excess  of  20,000 
pounds. 

(D)  When  only  the  lower  portion  of  a 
trench  is  shored  and  the  remaining  portion  of 
the  trench  is  sloped  or  benched  unless:  The 
sloped  portion  is  sloped  at  an  angle  less  steep 
than  three  horizontal  to  one  vertical;  or  the 
members  are  selected  from  the  tables  for  use 
at  a  depth  which  is  determined  from  the  top 
of  the  overall  trench,  and  not  from  the  toe  of 
the  sloped  portion. 

(e)  Use  of  Tables  C-1.1.  C-1.2  and  C-1.3. 
The  members  of  the  shoring  system  that  are 
to  be  selected  using  this  information  are  the 
crossbraces,  the  uprights,  and  the  wales, 
where  wales  are  required.  Minimum  sizes  of 
members  are  specified  for  use  in  different 
types  of  soil.  There  are  three  tables  of 
information,  one  for  each  soil  type.  The  soil 
type  must  first  be  determined  in  accordance 
with  the  soil  classification  system  described 
in  Appendix  A  to  Subpart  P  of  Part  1926. 
Using  the  appropriate  table,  the  selection  of 
the  size  and  spacing  of  the  members  is  then 
made.  The  selection  is  based  on  the  depth 
and  width  of  the  trench  where  the  members 
are  to  be  installed  and,  in  most  instances,  the 
selection  is  also  based  on  the  horizontal 
spacing  of  the  crossbraces.  In  instances 
where  a  choice  of  horizontal  spacing  of 
crossbracing  is  available,  the  horizontal 
spacing  of  the  crossbraces  must  be  chosen  by 
the  user  before  the  size  of  any  member  can 
be  determined.  When  the  soil  type,  the  width 
and  depth  of  the  trench,  and  the  horizontal 
spacing  of  the  crossbraces  are  known,  the 
size  and  vertical  spacing  of  the  crossbraces, 
the  size  and  vertical  spacing  of  the  wales, 
and  the  size  and  horizontal  spacing  of  the 
uprights  can  be  read  from  the  appropriate 
table. 

(f)  Examples  to  Illustrate  the  Use  of  the 
Tables:  (1)  Example  1. 

A  trench  dug  in  Type  A  soil  is  13  feet  deep 
and  five  feet  wide. 

From  Table  C-1.1,  four  acceptable 
arrangements  of  timber  can  be  used. 

Arrangement  #7. 

Space  4X4  crossbraces  at  six  feet 
horizontally  and  four  feet  vertically. 


Wales  are  not  required. 

Space  3x8  uprights  at  six  feet 
horizontally.  This  arrangement  is  commonly 
called  "skip  shoring." 

Arrangement  *2. 

Space  4x6  crossbraces  at  eight  feet 
horizontally  and  four  feet  vertically. 

Space  8x8  wales  at  four  feet  vertically. 

Space  2x6  uprights  at  four  feet 
horizontally. 

Arrangement  *3 

Space  6x6  crossbraces  at  10  feet 
horizontally  and  four  feet  vertically. 

Space  8  X 10  wales  at  four  feet  vertically. 

Space  2x6  uprights  at  five  feet 
horizontally. 

Arrangement  *4 

Space  6x6  crossbraces  at  12  feet 
horizontally  and  four  feet  vertically. 
Space  10x10  wales  at  four  feet  vertically. 
Space  3x8  uprights  at  six  feet  horizontally. 

(2)  Example  2. 

A  trench  dug  in  Type  B  soil  is  13  feet  deep 
and  five  feet  wide.  From  Table  C-1.2  three 
acceptable  arrangements  of  member  are 
hsted. 

Arrangement  #7 

Space  6x6  crossbraces  at  six  feet 
horizontally  and  five  feet  vertically. 

Space  8x8  wales  at  five  feet  vertically. 

Space  2x6  uprights  at  two  feet 
horizontally. 

Arrangement  #2 

Space  6x8  crossbraces  at  eight  feet 
horizontally  and  five  feet  vertically. 

Space  10X10  wales  at  five  feet  vertically. 

Space  2x6  uprights  at  two  feet 
horizontally. 

Arrangement  #5 

Space  8x8  crossbraces  at  10  feet 
horizontally  and  five  feet  vertically. 

Space  10x12  wales  at  five  feet  vertically. 

Space  2x6  uprights  at  two  feet 
horizontally. 

(3)  Example  3. 

A  trench  dug  in  Type  C  soil  is  13  feet  deep 
and  five  feet  wide. 

From  Table  C-1.3  two  acceptable 
arrangements  of  members  can  be  used. 

Arrangement  #1 

Space  8x8  crossbraces  at  six  feet 
horizontally  and  five  feet  vertically. 

Space  10x12  wales  at  five  feet  vertically. 

Position  2x6  uprights  as  closely  together 
as  possible. 

If  water  must  be  retained  use  special 
tongue  and  groove  uprights  to  form  tight 
sheeting. 

Arrangement  #2 

Space  8x10  crossbraces  at  eight  feet 
horizontally  and  five  feet  vertically. 

Space  12  x  12  wales  at  five  feet  veriically. 

Position  2x6  uprights  in  a  close  sheeting 
configuration  unless  water  pressure  must  be 
resisted.  Tight  sheeting  must  be  used  where 
water  must  be  retained. 

(4)  Example  4. 


12 


ieral  Register  /  VoL  52,  No.  72  /  Wednesday,  April  15,  1987  /  ftxjposed  Rules 


A  trench  dug  in  Type  C  soil  is  20  feet  deep 
and  11  feet  wide.  The  size  and  spacing  of 
members  for  the  section  of  trench  that  is  over 
15  feet  in  depth  is  determined  using  Table 
C-1.3.  Only  one  arrangement  of  members  is 
provided. 

Space  8x10  crossbraces  at  six  feet 
horizontally  and  five  feet  vertically. 

Spetce  12x12  wales  at  five  feet  vertically. 

Use  3x6  tight  sheeting. 

(g)  Notes  for  Tables  C-1.1,  C-1.2,  and 
C-1.3. 

1.  Member  sizes  at  spacings  other  than 
indicated  are  to  be  determined  as  specified  in 
1926.652(b),  'TDesign  of  Protective  Systems." 

2.  When  conditions  are  saturated  or 
submerged  use  Tight  Sheeting.  Tight  Sheeting 


refers  to  the  use  of  spedaUy-edged  timber 
planks  at  least  three  inches  thick,  steel  sheet 
piling,  or  similar  construction  that  when 
driven  or  placed  in  position  provide  a  tight 
wall  to  resist  the  lateral  p)ressure  of  water. 
Clote  Sheeting  refers  to  the  placement  of 
plains  side-by-side  allowing  as  little  space  as 
possible  between  them. 

3.  AH  spacing  indicated  is  measured  center 
to  center. 

4.  Wales  to  be  installed  with  greater 
dimension  horizontal. 

5.  If  the  venical  distance  from  the  center  of 
the  lowest  crossbrace  to  the  bottom  of  the 
trench  exceeds  two  and  one-half  feet, 
uprkhts  shall  be  firmly  embedded  or  a 
muc^ill  shall  be  used.  Where  uprights  are 


embedded,  the  vertical  distance  from  the 
center  of  the  lowest  crossbrace  to  the  bottom 
of  the  trench  shall  not  exceed  36  inches. 
When  mudsills  are  used,  the  vertical  distance 
shall  not  exceed  42  inches.  (Note:  Mudsills 
are  wales  that  are  installed  at  the  toe  of  the 
trench  side.) 

6.  Trench  jacks  may  be  used  in  lieu  of  or  in 
combination  with  timber  crossbraces. 

7.  Placement  of  crossbraces.  When  the 
vertical  spacing  of  crossbraces  is  four  feet, 
place  the  top  crossbrace  no  more  than  two 
feet  below  the  top  of  the  trench.  When  the 
vertical  spacing  of  crossbraces  is  five  feet, 
place  the  top  crossbrace  no  more  than  2.5  feet 
below  the  top  of  the  trench. 

BltXlNG  CODE  4510-26-M 
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DE  P  a  ? "  M  P  NT  OF  ENERGY 

Office  of  Conservation  and 
Renewat>le  Energy 

10  CFR  Part  430 

(Docket  No.  CE-RM-82-130] 

Energy  Conservation  Program  for 
Consumer  Products;  Test  Procedures 
for  Dishwashers 

agency:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
action:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  Department  of  Energy 
hereby  proposes  to  amend  its  test 
procedures  for  dishwashers  in  order  to 
establish  procedures  to  accurately 
determine  the  estimated  annual 
operating  cost  and  the  energy  factor  for 
dishwashers  that  operate  with  50  °F 
inlet  water  and  that  utilize  an  electrical 
supply  voltage  of  240  volts.  DOE  is 
interested  in  receiving  comment  on  the 
appropriateness  of  revising  test 
procedures  for  all  types  of  dishwashers 
with  respect  to  the  assigned  value  for 
inlet  water  temperature.  These  test 
procedures  are  a  part  of  the  energy 
conservation  program  for  consumer 
products  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act.  as 
amended  by  the  National  Energy 
Conservation  Policy  Act. 

The  purpose  of  this  notice  of  proposed 
rulemaking  is  to  provide  interested 
persons  an  opportimity  to  comment  on 
the  proposed  rule  and  to  invite 
interested  persons  to  participate  in  the 
rulemaking  process. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  June 
15. 1987. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing  to  be 
held  in  Washington,  DC,  on  May  28. 
Requests  to  speak  at  the  hearing  must 
be  received  by  the  Department  no  later 
than  4:00  p.m..  May  26, 1967. 

Seven  copies  of  the  statement  of  each 
speaker  for  this  hearing  should  be 
submitted  at  the  hearing. 

The  length  of  each  presentation  is 
limited  to  20  minutes. 
ADDRESSES:  Written  comments, 
statements  and  requests  are  to  be 
submitted  to:  U.S.  Department  of  Energy, 
Office  of  Conservation  and  Renewable 
Energy.  Office  of  Hearings  and  Dockets, 
Dishwasher  Test  Procedures,  Docket  No. 
CE-RM-82-130,  Room  6B-025,  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington,  DC  20585,  (202)  586- 
9320. 

The  hearing  will  begin  at  9:30  a.m..  on 
May  28.  and  will  be  held  at  the  U.S. 


Department  of  Energy,  Forrestal 
Building,  Room  lE-245, 1000 
Independence  Avenue  SW.. 
Washington.  DC. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  obtained  from  the  DOE  Freedom 
of  Information  Reading  Room,  U.S. 
Department  of  Energy,  Room  lEr-190, 
1000  Independence  Avenue  SW, 
Washington,  DC  20585.  (202)  586-6020, 
between  the  hours  of  9:00  a.m.  and  4KX) 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  section  "III.  Public 
Comment  Procedures"  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Conservation  and  Renewable 
Energy.  Mail  Station  CE-13Z  Room 
GF-217.  Forrestal  Building,  1000 
Independence  Avenue  SW, 
Washington,  DC  20585.  (202)  586-9127 
Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-12,  Room  6B-12a 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
(202)  586-9507 
U.S.  Department  of  Energy, 
Conservation  and  Renewable  Energy, 
Office  of  Hearings  and  Dockets.  Room 
6B-025,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  566-0320 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA)  (Pub  L 
94-163).  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA)  (Pub.  L.  95-619). »  created  the 
Energy  Conservation  Program  for 
Consumer  Products  Other  Than 
Automobiles.  Among  other  program 
elements,  sections  323  of  the  Act 
requires  that  standard  methods  of 
testing  be  prescribed  for  covered 
products,  including  dishwashers.  Test 
prooedures  appear  at  10  CFR  Part  430, 
Subpart  B. 

Test  procedures  for  dishwashers  were 
prescribed  on  August  3, 1977  (42  FR 
39964,  August  8, 1977).  DOE  amended 
the  energy  conservation  program  for 
consumer  products  by  notice  issued 
September  18. 1980  (45  FR  64108, 
September  26, 1980).  so  that  tlM 
Assistant  Secretary  for  Conservation 
and  Solar  Energy  (now  called 
Conservation  and  Renewable  Energy) 


>  hrt  B  of  Title  III  of  EPCA  at  ameadMt  hf 
NECa>A,  42  U.S.C.  6291-S308.  i(  refen«<  I*  is  Hti* 
notioe  as  the  "Act." 


can  temporarily  waive  test  procedure 
requirements  for  a  particular  product. 
Waivers  can  be  granted  when  design 
characteristics  for  the  particular  product 
either  prevent  testing  of  the  product 
according  to  prescribed  test  procedures. 
or  lead  to  results  so  unrepresentative  of 
the  product's  true  energy  consumption 
characteristics  as  to  provide  materially 
inaccurate  comparative  data  to 
consumers.  On  November  14, 1986,  DOE 
issued  a  rule  amending  the  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  grant  an 
interim  waiver  to  manufacturers.  In 
addition  the  rule  made  minor  revisions 
to  the  petition  for  waiver  procedures  (51 
FR  42823,  November  26. 1986).  Section  10 
CFR  430.27(m)  states: 

Within  one  year  of  the  granting  of  any 
waiver,  the  Department  of  Energy  will 
publish  in  the  Federal  Register  a  notice  of 
proposed  rulemaking  to  amend  its  regulations 
so  as  to  eliminate  any  need  for  the 
continuation  of  such  waiver.  As  soon 
thereafter  as  practicable,  the  Department  of 
Energy  will  publish  in  the  Federal  Register  a 
Rnal  rule.  Such  waiver  will  terminate  on  the 
effective  date  of  such  final  rule. 

The  dishwasher  test  procedures 
prescribed  in  1977  were  based  on 
dishwashers  using  140°F  inlet  water  and 
operating  with  an  electrical  supply 
voltage  of  115  volts.  DOE  amended  the 
test  procedures  on  Feburary  23. 1983.  in 
order  to  accurately  determine  the 
estimated  annual  operating  cost  and 
energy  factor  for  dishwashers  that 
operate  with  120*F  inlet  water  (48  FR 
9202.  March  3. 1983). 

ANDI-CO  Appliances,  Inc.  (ANDI- 
CO)  is  an  agent  for  a  foreign  appliance 
manufacturer  that  produces 
dishwashers.  These  dishwashers,  in  the 
normal  mode,  use  cold  water  (50*F)  only 
and  heat  it  to  a  designated  program- 
selected  temperature  and  use  an 
electrical  supply  voltage  of  240  volts. 
ANDI-CO  requested  DOE  to  exclude 
these  dishwashers  from  the  prescribed 
test  procedures.  On  August  12, 1984. 
ANDI-CO  filed  a  Petition  for  Waiver  of 
DOE'S  dishwasher  test  procedures  for 
two  models,  Favorit  Models  263  and  265. 
ANDI-CO  claimed  that  these 
dishwashers  incorporate  features  which 
are  not  addressed  in  the  existing  test 
procedures,  and  consequently,  cannot 
be  adequately  tested  under  existing 
DOE  test  procedures  for  dishwashers. 
DOE  granted  a  waiver  and  established 
an  alternate  test  procedure  for  these 
models  on  May  8, 1985  (50  FR  21488, 
May  24, 1985). 

Today's  notice  proposes  to  amend  the 
DOE  lest  procedures  in  order  to 
establish  procedures  to  accurately 
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defermine  the  estimated  annual 
operating  cost  and  energy  factor  for 
dishwashers  that  operate  with  50*F  inlet 
water  and  utilize  an  electrical  supply 
voltage  of  240  volts. 

n.  Discussion 

In  its  petition.  ANDI-CO  stated  that 
DOE'S  test  procedure  requirements  for 
measurement  of  energy  consumption 
yields  an  inaccurate  estimate  of  the 
annual  operating  cost  of  dishwashers 
designed  to  operate  with  cold  inlet 
water.  In  consideration  of  the  ANDI-CO 
petition.  DOE.  by  Decision  and  Order 
prescribed,  on  May  8, 1985  (50  PR  21488, 
May  24. 1985).  excluded  the  Favorit 
Models  263  and  265  dishwashers  from 
the  prescribed  test  procedures  and 
established  an  alternative  test 
procedure  for  these  models.  This  waiver 
remains  in  e^ect  until  DOE  prescribes 
final  test  procedures  suitable  to 
dishwashers  that  operate  with  cold  inlet 
water  and  utilize  an  electrical  supply 
voltage  of  240  volts.  Also,  in  accordance 
with  10  CFR  430.27  (h),  DOE  must 
publish  in  the  Federal  Register  a  notice 
of  proposed  rulemaking  appropriate  to 
such  dishwashers.  Today's  proposed 
test  procedures  for  dishwashers  satisHes 
this  requirement  and  reflects  the 
alternate  test  procedure  established  in 
the  May  8, 1985.  Decision  and  Order. 

a.  Water  Temperatures 

The  dishwasher  test  procedure 
requirements  for  measurement  of  energy 
consumption  are  based  upon  an  inlet 
water  temperature  to  the  dishwasher 
from  the  water  heater  of  either  140*F  or 
120*F  and  a  nominal  water  heater 
temperature  rise  of  90*F  or  70*F, 
respectively.  Based  upon  these  inlet 
water  temperatures  and  nominal  water 
heater  temperature  rises,  the  iidet  water 
temperature  to  the  water  heater 
assigned  in  prior  test  procedures  for 
dishwashers  has  been  50*F..  (i.e..  140 
less  90,  or  120  less  70).  In  order  to  be 
consistent  across  product  types  for  all 
dishwashers,  the  cold  inlet  water 
temperature  assigned  in  the  ANDI-CO 
waiver  was  50*F. 

DOE  is  proposing  that  the  water 
supply  temperature  for  dishwashers 
using  cold  inlet  water  (50*F)  be 
maintained  between  48'F  and  52*F  and 
the  water  be  heated  to  above  120*F  in  at 
least  one  wash  phase  of  the  normal 
cycle. 

DOE  and  NBS  have  examined  the 
matter  of  average  inlet  water 
temperature  to  water  heaters. 
Specifically,  in  a  report  entitled  "A 
Review  of  Energy  Use  Factors  for 
Selected  Household  Applicances," 
N6SIR  85-3220,  August  1985,  NBS 
expanded  the  basis  of  a  national 


average  water  inlet  temperature  by 
conducting  a  population-weighted 
analysis.  Using  a  U.S.  Geological  Survey 
map,  a  single  representative  water 
heater  inlet  temperature  was  estimated 
for  each  State.  Each  State's  temperature 
was  then  weighted  by  that  State's 
estimated  number  of  water  heaters  in 
order  to  compute  a  national  average.  On 
this  basis,  NBS  recommended  an 
average  inlet  temperature  of  58'F  for 
water  heaters.  The  proposed  inlet  water 
temperature  for  dishwashers  using  cold 
inlet  water  (50'F)  differs  from  that  being 
proposed  in  a  recent  amendment  of  the 
water  heater  test  procedures,  where 
58'F  is  proposed  as  the  national  average 
inlet  water  temperature  for  all  types  of 
water  heaters,  with  58T±2T  used  for 
laboratory  tests.  See  51  FR  7972  (March 
13, 1987). 

Similar  to  dishwashers  using  120*F 
inlet  water,  DOE  is  proposing  that 
dishwashers  using  cold  inlet  water 
(50*F)  be  tested  with  a  test  load  of  eight 
place  settings  plus  six  serving  pieces  as 
specified  in  the  Association  of  Home 
Appliance  Manufacturers  Standard 
DW-1.  DOE  is  proposing  that  the  annual 
operating  cost  for  dishwashers  that  use 
cold  inlet  water  (50'F)  be  based  on 
machine  energy  and  that  water  heater 
energy  not  be  included,  as  with 
dishwashers  using  140T  or  120*F  inlet 
water,  because  the  dishwasher  does  not 
use  Inlet  water  that  has  been  heated  by 
the  house  water  heater. 

DOE  is  interested  in  receiving 
comment  on  the  appropriateness  of 
revising  these  test  procedures  for  all 
types  of  dishwashers  with  respect  to  the 
assigned  value  for  inlet  water 
temperature. 

b.  Electrical  Supply 

ANDI-CO  also  stated  that  the  DOE 
test  procedures  do  not  provide  for 
testing  units  designed  to  operate  with  an 
electrical  supply  voltage  of  240  volts. 
The  test  procedure  only  provides  for 
testing  dishwashers  designed  to  operate 
with  an  electrical  supply  voltage  of  115 
volts. 

DOE  is  proposing  that  electrical 
supply  to  dishwashers  using  cold  inlet 
water  (50*F)  be  maintained  within  two 
percent  of  240  volts  and  within  one 
percent  of  the  nameplate  frequency  as 
specified  by  the  manufacturer.  It  is 
DOE's  understanding  that  dishwashers 
operating  with  cold  inlet  water  (50*F) 
are  the  only  dishwashers  likely  to  utilize 
an  electrical  supply  voltage  of  240  volts. 
DOE  is  Interested  in  comments  on  this 
point.  DOE  is  also  interested  in 
receiving  comment  on  the  need  for 
extending  these  new  procedures  to 
include  dishwashers  which  may  use 


other  than  electric  energy  as  the  means 
for  heating  cold  inlet  water. 

III.  Public  Comment  Procedures 

a.  Participation  in  Rulemaking 

DOE  has  established  a  comment 
period  of  60  days  following  publication 
of  this  Notice,  for  persons  to  submit 
written  comments  on  this  proposal.  All 
written  comments  and  transcript  of  the 
public  hearing  will  be  available  for 
review  in  the  DOE  Freedom  of 
Information  Reading  Room.  Interested 
persons  may  obtain  copies  of  these 
documents  by  writing  to  the  DOE 
Freedom  of  Information  Reading  Room 
at  the  address  specified  at  the  beginning 
of  this  Notice.  Such  persons  are  advised 
to  contact  the  DOE  Freedom  of 
Information  Room  in  advance  of  such 
requests  to  determine  if  there  will  be 
any  charges  associated  with  satisfying 
their  request.  Also,  persons  interested  in 
obtaining  a  copy  of  the  transcript  of  the 
public  hearing  have  the  option  of 
purchasing  it  direcUy  from  the 
transcribing  reporter  for  the  public 
hearing.  The  identity  of  the  transcribing 
reporter  for  the  public  hearing  may  be 
determined  by  contacting  the  person  in 
DOE's  Conservation  and  Renewable 
Energy  Office  of  Hearings  and  Dockets 
whose  address  and  telephone  number 
appear  at  the  begiiming  of  this  notice. 

b.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  amendment 
set  forth  in  this  Notice  to  the  address 
indicated  at  the  beginning  of  the  notice. 

Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on 
documents  submitted  to  DOE  with  the 
designation  "Dishwasher  Test 
Procedures  (Docket  No.  CE  -RM-82- 
130)."  Seven  (7)  copies  are  requested  to 
be  submitted.  All  comments  received  by 
the  date  specified  at  the  beginning  of 
this  Notice  and  all  other  relevant 
information  will  be  considered  by  DOE 
before  final  action  is  tak^n  on  the 
proposed  regulation.  Pursuant  to  the 
provisions  of  10  CFR  1004.11,  any  person 
submitting  information  which  he  or  she 
believes  to  be  confidential  and  exempt 
by  law  from  public  disclosure  should 
submit  one  complete  copy  of  the 
document,  and  six  (6)  copies,  if  possible, 
from  which  the  information  believed  to 
be  confidential  has  been  deleted.  DOE 
will  make  its  own  determination  with 
regard  to  the  confidential  status  of  the 
information  and  treat  it  according  to  its 
determination. 
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Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted,  include:  (1)  A  description  of 
the  item;  (2)  an  indication  as  to  whether 
and  why  such  items  of  information  have 
been  treated  by  the  submitting  party  as 
confidential,  and  whether  and  why  such 
items  are  customarily  treated  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
known  or  available  from  other  sources; 
(4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 

c.  Public  Hearing 

1.  Procedures  for  Submitting  Requests 
to  Speak.  The  time  and  place  of  the 
public  hearing  are  indicated  at  the 
begiiming  of  this  notice.  DOE  invites 
any  person  who  has  an  interest  in 
today's  proposed  rule,  or  who  is  a 
representative  of  a  group  or  class  of 
persons  that  has  an  interest  in  the 
proposed  rule,  to  make  a  written  request 
for  an  opportunity  to  make  an  oral 
presentation.  Such  requests  should  be 
directed  to  the  address  indicated  at  the 
beginning  of  this  notice  and  must  be 
received  by  the  time  specified  at  the 
beginning  of  this  notice.  Requests  may 
be  hand  delivered  to  such  address 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  Holidays.  Requests  should  be 
labeled  "Dishwasher  Test  Procedures 
(Docket  No.  CE  -RM-82-130)"  both  on 
the  document  and  on  the  envelope.  The 
person  making  the  request  should  briefly 
describe  the  interest  concerned  and  give 
a  telephone  number  where  he  or  she 
may  be  contacted. 

DOE  will  notify  speakers  of  the  time 
they  have  been  scheduled  to  speak  at 
the  hearing.  Each  person  to  be  heard  is 
requested  to  submit  seven  (7)  copies  of 
his  or  her  statement  at  the  hearing. 

In  the  event  any  person  wishing  to 
testify  cannot  meet  this  requirement, 
alternative  arrangements  can  be  made 
with  the  Office  of  Hearings  and  Dockets 
in  advance  of  the  hearing  by  so 
indicating  in  the  letter  requesting  to 
make  an  oral  presentation.  Each 
presentation  shall  be  limited  to  20 
minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 


hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
section  336  of  the  Act.  At  the  conclusion 
of  all  initial  oral  statements,  each  person 
who  hat  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  Interested  person  who  wishes  to 
ask  a  question  at  the  hearing  may 
submit  the  question  in  writing  to  the 
presiding  officer  to  be  asked  of  any 
person  making  a  statement  at  the 
hearing.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  whether  time  limitations 
permit  It  to  be  presented  for  answer. 

Any  further  procedural  rules  regarding 
proper  conduct  of  the  hearing  will  be 
announced  by  the  persiding  officer. 

rV.  Environmental  Review 

Pursuant  to  section  7(c)(2)  of  the 
Federal  Energy  Administration  Act  of 
1974,  a  copy  of  this  notice  has  been 
submitted  to  the  Administrator  of  the 
Environmental  Protection  Agency  for  his 
comments  concerning  the  impact  of  this 
proposal  on  the  quality  of  the 
environment. 

Since  test  procedures  under  the 
energy  conservation  program  for 
consumer  products  will  be  used  only  to 
standardize  the  measurement  of  energy 
usage,  and  will  not  affect  the  quality  of 
distribution  of  energy  usage,  prescribing 
test  procedures  will  not  result  in  any 
environmental  impacts.  DOE,  therefore 
has  determined  that  prescribing  test 
procedures  under  the  energy 
conservation  program  for  consumer 
products  clearly  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Enviroimient 
Policy  Act  of  1969.  Consequently, 
neither  an  Environmental  Impact 
Statement  nor  an  Environmental 
Assessment  is  required  for  the  proposed 
rule. 

V.  Review  Under  Executive  Order  12291 

The  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12291  ivhich  directs  that  all  regulations 
achieve  their  intended  goals  without 
imposing  unnecessary  burdens  on  the 
economy,  on  individuals,  on  public  or 
private  organizations,  or  on  State  and 
local  governments.  The  Executive  Order 
also  requires  that  regulatory  impact 
analyses  be  prepared  for  "major  rules". 
The  Executive  Order  defines  "major 
rule"  as  any  regulation  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 


consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  rule  would  make  only 
minor  changes  in  the  test  procedures  for 
dishwashers  to  allow  for  more  accurate 
determinations  of  estimated  annual 
operating  cost  and  energy  factor. 
Therefore,  DOE  has  determined  that  this 
proposed  rule  does  not  come  within  the 
definition  of  "major  rule". 

VI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  Pub.  L 
96-345  (5  U.S.C.  601-612).  requires  that 
an  agency  prepare  an  initial  regulatory 
flexibility  analysis  to  be  published.  This 
requirement  (which  appears  in  section 
603)  does  not  apply  if  the  agency 
"certifies  that  the  rule  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  proposed 
rule  affects  manufacturers  of 
dishwashers.  As  previously  discussed, 
the  proposed  changes  would  not  have 
significant  economic  impacts,  but  rather 
would  simply  improve  the  test 
procedures.  Therefore,  DOE  certifies 
that  the  proposed  rule,  if  promulgated, 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  430  of  Chapter 
II  of  Title  10,  Code  of  Federal 
Regulations,  as  set  forth  below. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  energy  conservation, 
household  appliances. 

Issued  in  Washingtoa  DC,  March  26. 1987. 
Donna  R.  Fitzpatrick, 
Assistant  Secretary,  Conservation  and 
Renewable  Energy.  ■ 

PART  430-ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  Energy  Policy  and  Conservation 
Act,  Title  IIL  Part  B,  as  amended  by  National 
Energy  Conservation  Policy  Act.  Title  IV,  Part 
2,  (42  U.S.C.  6291-6309). 

1.  Section  430.22  is  amended  by 
adding  paragraphs  (c)  (l)(iii)  and  [2)(iii) 
as  follows! 
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§  430.22    Test  procedures  for  measures  of 
ertergy  consumption. 
***** 

(c)  *  *  * 

(iii)  When  cold  water  (50°F)  is  used, 
the  product  of  the  following  three 
factors: 

(A)  The  representative  average  use 
cycle  of  322  cycles  per  year  times. 

(B)  The  product  of  the  per-cycle 
machine  electrical  energy  consumption 
for  the  normal  cycle  in  kilowatt-hours 
per  cycle,  determined  according  to  4.3  of 
Appendix  C  to  this  subpart;  and 

(C)  The  representative  average  unit 
cost  in  dollars  per  kilowatt-hours  as 
provided  by  the  Secretary,  the  resulting 
product  then  being  rounded  off  to  the 
nearest  dollar  per  year. 

(2)  *   *  * 

(iii)  When  cold  water  (50°F)  is  used, 
the  product  of  the  following  three 
factors: 

(A)  The  representative  average  use 
cycle  of  322  cycles  per  year, 

(B)  One-half  the  sum  of 

[1]  The  total  per-cycle  energy 
consumption  for  the  normal  cycle  as 
defined  in  1.3  of  Appendix  C  to  this 
subpart  plus 

[2]  The  truncated  normal  cycle  as 
defined  in  1.5  of  Appendix  C  to  this 
subpart,  each  in  kilowatt-hours  and 
determined  according  to  4.4  of  Appendix 
C  to  this  subpart,  and 

(C)  the  representative  average  unit 
cost  in  dollars  per  kilowatt-hour  as 


provided  by  the  Secretary,  the  resulting 
product  then  being  rounded  off  to  the 
nearest  dollar  per  year. 

***** 

2.  Subpart  B  of  Part  430  is  amended  by 
revising  paragraphs  1.6  and  2.7  and 
adding  paragraphs  2.2.1,  2.2.2.  2.3.3.  2.6.2, 
3.2.3,  and  4.3.3  to  Appendix  C  as  follows: 

Appendix  C  to  Subpart  B  of  Part  430 — 
Unifotin  Test  Method  for  Measuring  the 
Energy  Consumpdon  of  Dishwashers 
***** 

1.6  "Water  Heating  Dishwasher"  means  a 
dishwasher  which  is  designed  for  heating 
cold  inlet  water  (nominal  50°F)  or  a 
dishwasher  for  which  the  manufacturer 
recommends  operation  with  a  nominal  inlet 
water  temperature  of  120°F,  and  may  operate 
at  either  of  these  inlet  water  temperatures  by 
providing  internal  water  heating  in  at  least 
one  wash  phase  of  the  normal  cycle. 
***** 

2.2.1  Dishwashers  that  operate  with  an 
electrical  supply  of  115  volts.  Maintain  the 
electrical  supply  to  the  dishwasher  within 
two  percent  of  115  volts  and  within  one 
percent  of  the  nameplate  frequency  as 
speciHed  by  the  manufacturer. 

2.2.2  Dishwashers  that  operate  with  an 
electrical  supply  of  240  volts.  Maintain  the 
electrical  supply  to  the  dishwasher  within 
two  percent  of  240  volts  and  within  one 
percent  of  its  nameplate  frequency  as 
specified  by  the  manufacturer. 
***** 

2.3.3  Dishwashers  to  be  tested  at  a  nominal 
SOT  inlet  water  temperature.  Maintain  the 


water  supply  temperature  between  48°F  and 
52*F. 

•  *         •         *         • 

2.6.2  Dishwashers  to  be  tested  at  a  nominal 
inlet  water  temperature  of  50*F  or  120°F.  The 
dishwasher  shall  he  tested  on  normal  cycle 
and  the  truncated  normal  cycle  with  a  test 
load  of  eight  place  settings  plus  six  serving 
pieces  as  specified  in  section  6.1.1  of  AHAM 
Standard  DW-1.  If  the  capacity  of  the 
dishwasher,  as  stated  by  the  manufacturer  is 
less  than  eight  place  settings  then  the  test 
load  shall  be  that  capacity. 

2.7  Testing  requirements.  Provisions  in  this 
Appendix  pertaining  to  dishwashers  which 
operate  with  a  nominal  inlet  temperature  of 
SOT  or  120T  shall  apply  only  to  water 
heating  dishwashers. 
***** 

3.2.3  Dishwashers  that  operate  with  a 
nominal  inlet  water  temperature  of  SOT. 
Measure  the  machine  electrical  energy 
consumption,  M,  specified  as  the  number  of 
kilowatt-hours  of  electrical  energy  consumed 
during  the  entire  test  cycle  using  a  water 
supply  temperature  as  set  forth  in  2.3.3  of  this 
Appendix.  Use  a  kilowatt-hour  meter  having 
a  resolution  no  larger  than  0.001  kilowatt- 
hour  and  a  maximum  error  no  greater  than 
one  percent. 

•  *         *         *         • 

4.3.3  Dishwashers  that  operate  with  a 
nominal  inlet  water  temperature  of  SOT.  Use 
the  measured  value  recorded  at  3.2.3  as  the 
per-cycle  machine  electrical  consumption,  M. 
expressed  in  kilowatt-hours  per-cycle. 
***** 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Trust  Funds;  Consultation 
Process  To  Procure  Collection, 
Accounting,  Advisory  Investment 
Services  and  Custodial  Services 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  proposal  to  procure 
collection,  accounting,  advisory 
investment  services  and  custodial 
services  for  funds  held  in  trust  for 
Indian  individuals,  Indian  tribes  and 
others  and  to  follow  a  prescribed 
consultation  process  with  tribes  in  this 
regard. 

summary:  The  Bureau  of  Indian  Affairs, 
to  strengthen  its  internal  management 
and  administration  of  trust  funds, 
proposes  to  procure  collection, 
accounting,  investment  services,  and 
investment  custodial  services,  and  'vill 
follow  a  prescribed  consultation  process 
with  Indian  tribes  to  address  their 
concerns  and  suggestions. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  the  Interior  has  broad 
responsibilities  in  managing  trust  funds, 
including  collections,  accounting, 
investments,  and  disbursements.  The 
Bureau  of  Indian  Affairs  carries  out 
these  functions  except  for  collection  of 
royalties  from  Indian  oil  and  gas 
production  which  are  administered  by 
the  Minerals  Management  Service. 
Collections  are  deposited  through  the 
banking  system  into  Department  of 
Treasury  accounts  specified  for  such 
trust  funds.  Treasury  is  responsible  for 
maintaining  all  trust  fund  cash  accounts 
and  for  all  disbursements  of  such  funds 
upon  request  by  the  Bureau  of  Indian 
Affairs.  The  Bureau  of  Indian  Affairs  is 
responsible  for  investment  of  the  funds 
in  securities  authorized  by  law.  The 
Bureau  of  Indian  Affairs  maintains 
accounts  to  reflect  tribal,  individual 
Indian  and  other  trust  interests  in  fimds 
invested  and  funds  held  in  Treasury. 

Background 

The  Bureau  of  Indian  Affairs  has 
obtained  an  independent  evaluation  of 
the  trust  fund  operation  and  has 
considered  numerous  audits  and  reports 
concerning  operational  deficiencies  in 
the  management  and  administration  of 
Indian  trust  funds.  In  response  to  a 
request  for  information  published  by  the 
Bureau,  a  wide  range  of  materials  has 
been  received  on  relevant  private  sector 
capabilities.  It  has  been  determined  that 
the  need  for  improvements  in  the 
management  and  administration  of 
Indian  trust  fimds  requires  immediate 


action,  that  the  assistance  required  is 
readily  available  from  the  private  sector, 
and  that  there  is  no  likelihood  that  the 
government  could  effectively  duplicate, 
in  the  time  required,  the  needed 
assistance  already  available  in  the 
private  sector. 

Proposed  Prociirement  Process 

The  proposed  procurement  is  intended 
to  streamline  the  collection  process; 
permit  faster  concentration  of  funds  for 
investment;  assure  accurate  and  current 
trust  accounting  and  reporting; 
strengthen  internal  cash  and  investment 
management  controls;  improve  the  level 
of  service  to  Indian  beneficiaries,  and 
strengthen  the  government's  ability  to 
com{My  with  its  fiduciary  responsibility 
to  Indian  beneficiaries.  The  services  to 
be  procured  will  not  restrict  or 
negatively  affect  any  existing  tribal  or 
individual  Indian  interest  in  the  Trust 
funda  Rather,  the  services  to  be 
procured  will  be  designed  to  enhance 
the  services  rendered  to  Indian 
beneficiaries  by  a  modernized  collection 
process,  better  accountability  and 
current  reporting,  and  improved 
investment  management  operations. 

The  procurement  process  generally 
consists  of  the  following  steps: 
developing  the  request  for  proposal 
(RFP);  publishing  a  synopsis  of  the  RFP 
in  the  Commerce  Business  Daily;  issuing 
RFPs  as  requested,  to  parties  who  have 
an  interest  in  contracting;  receiving 
proposals  from  prospective  contractors; 
evaluating  the  proposals  from 
prospective  contractors;  selecting  the 
successful  contractor;  negotiating  the 
contract  and  awarding  the  contract. 

The  procurement  process  will  include 
consultation  with  Indian  tribes  by  the 
Bureau  of  Indian  Affairs.  However,  it 
should  be  noted  that  "consultation  is  not 
the  same  as  obeying  those  who  are 
consulted."  The  Hoopa  Valley  Tribe  vs. 
Joe  Christie,  et  ai.  No.  86-2861  DC#  C 
86-5557  MHP,  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  and  that 
the  Bureau  retains  decision  authority  as 
the  responsible  fiduciary  party. 

Consultation  Process 

This  consultation  process  is  specific  to 
this  activity  only;  that  is,  the 
procurement  of  services  to  strengthen 
the  Bureau's  internal  management  and 
administration  of  Indian  trust  fimds.  The 
consultation  process  is  to  provide  the 
opportunity  for  Indian  tribes  to  be 
informed,  share  in  relevant  information, 
and.  if  they  so  choose,  raise  and  receive 
responses  to  concerns  and/or 
suggestions. 

The  consultation  process  to  be 
followed  by  the  Bureau  of  Indian  Affairs 
includes  the  following  principal  actions: 


(a)  A  copy  oi  mis  federal  Register 
Notice  widi  an  accompanying  letter  of 
explanation  from  the  Assistant 
Secretary— Indian  Affairs  will  be  sent  to 
each  tribe. 

(b)  A  draft  RFP  and  other  relevant 
information  will  be  provided  through  the 
applicable  Bureau  Agency 
Superintendent  to  each  tribe. 

(c)  Within  30  days  from  receipt  by  the 
tribes  of  the  information  package,  each 
Agency  Superintendent  will  conduct  a 
consultation  meeting  with  the  respective 
tribes  which  their  Agency  serves.  At  this 
meeting  the  Bureau  will  present  the 
draft  RFP  and  relevant  information, 
address  issues  and  concerns,  and  accept 
written  suggestions,  recommended 
alternatives,  or  other  relevant 
comments.  The  Superintendent  will 
document  the  attendance  and  results  of 
the  consultation  by  written  minutes  of 
the  meeting  as  well  as  those  written 
suggestions,  recommendations  and 
concerns  presented  by  the  tribes  which 
were  not  fully  addressed  in  the 
consultation  to  the  Assistant 
Secretary— Indian  Affairs.  The 
Assistant  Secretary — Indian  Affairs  will 
provide  a  written  response  to  the 
applicable  tribes  on  all  issues  not  fully 
addressed  in  the  consultation  meeting 
within  30  days  of  the  date  the  issues  are 
received  by  the  Bureau  of  Indian  Affairs. 

(d)  All  written  suggestions, 
recommendations,  and  comments 
received  relating  to  the  draft  RFP  will  be 
considered  and  changes  made  as 
deemed  appropriate  at  the  discretion  of 
the  Assistant  Secretary  in  preparation  of 
the  final  RFP. 

(e)  The  final  RFP  will  be  provided  to 
each  Agency  Superintendent.  Upon 
receipt  the  Agency  Superintendent  shall 
advise  the  tribe  of  its  availability  and  a 
copy  will  be  provided  to  each  tribe 
which  requests  it. 

(f)  Pursuant  to  law,  the  proposals 
received  from  prospective  contractors 
and  the  evaluation  of  said  proposals  will 
be  held  in  confidence  by  the  Bureau  of 
Indian  Affairs.  The  Assistant 
Secretary — Indian  Affairs  will  appoint  a 
tribal  representative  to  serve  as  a 
consultant  to  the  Evaluation  Committee 
that  will  be  established  to  review  and 
judge  the  proposals  from  prospective 
contractors. 

(g)  After  appropriate  negotiations,  a 
contract  reflecting  the  requirements  of 
the  RFP  will  be  awarded.  The  Assistant 
Secretary — Indian  Affairs  will  advise 
each  tribe  by  letter  of  the  contract 
award  and  that  the  contract  document  is 
available  for  review  in  the  Office  of  the 
agency  Superintendent.  The  Bureau, 
through  the  Superintendent,  will  also  be 
available  for  any  further  discussions  on 
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contract  content  or  implementation  as 
may  be  requested  by  the  tribes. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  and  to  comment  on  the 
consultation  process,  contact  Ms.  Betty 
Wilkinson,  Chief,  Division  of 
Accounting  Management,  Bureau  of 
Indian  Affairs,  at  18th  and  C  Streets, 
NW.,  Room  4071 — Main  Interior 
Building,  Washington,  DC  20240: 
telephone  number  (202)  343-2578. 
Ross  O.  Swimmer, 
Assistant  Secretary.  Indian  Affairs. 
(FR  Doc.  87-8438  Filed  4-14-87;  8:45  am] 
BILLING  CODE  4310-02-M 


Wednesday 
April  15,  1987 


Part  V 


P'^ofectiOip   Aqency 

Dinoseb  Pesticide  Products;  Procedures 
for  Submission  of  Claims  for 
Indemnification  and  Requests  for 
Disposal;  Notice 


N 


12352 


Federal  Register  /  Vol.  52.  No.  72  /  Wednesday,  April  15.  1987  /  No 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-150003;  FRL-3187-41 

Dinoseb  Pesticide  Products, 
Procedures  for  Submission  of  Claims 
for  Indemnification  and  Requests  (or 
Disposal 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  procedures  for 

requesting  indemnification  and  disposal 

for  pesticide  products  containing 

dinoseb. 

SUMMARY:  This  Notice  announces  that 
EPA  is  accepting  claims  for 
indemnification  and  requests  for 
disposal  concerning  dinoseb-containing 
pesticides  under  sections  15  and  19  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  136m  and  q).  for  products  which 
are  now  suspended  and  canceled.  This 
Notice  provides  information  to  persons 
who  may  be  entitled  to  Federal  disposal 
of  excess  pesticide  stocks  and 
indemnification  for  losses  suffered  as  a 
result  of  regulatory  actions  taken  by 
EPA  with  respect  to  these  products.  It 
sets  out  who  may  be  entitled  to 
indemnification  and  how  claims  for 
Federal  disposal  and  indemnification 
should  be  prepared  and  submitted  to 
EPA.  Finally,  it  requests  all  current 
holders  of  dinoseb  stocks  whether 
eligible  now  for  indemnification  or  not 
to  provide  EPA  with  information 
concerning  the  extent  and  location  of 
those  stocks. 

DATE:  All  claims  filed  as  a  result  of  this 
Notice  must  be  postmarked  or  received 
by  July  14. 1987,  in  order  to  be 
considered. 

ADDRESS:  All  claims  filed  as  a  result  of 
this  Notice  should  be  mailed  to:  Special 
Review  Branch  (TS-767C).  Registration 
Division.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Michael  McDavit,  Special 
Review  Branch  (TS-767C). 
Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  1006,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  (703-557- 
1787). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  6  of  FIFRA  authorizes  the 
Administrator  to  take  certain  actions  to 
prohibit  production,  sale,  and  use  of 


pesticide  products  that  pose  a 
significant  risk  to  human  health  or  the 
environment.  If  a  pesticide  poses  a  risk 
that  outweighs  the  benefits  of  continued 
use,  the  pesticide's  registration  may  be 
canceled  and/or  suspended. 

The  Administrator  may  caned  a 
pesticide  registration  if  it  is  found  that 
the  pesticide's  use  generally  causes 
unreasonable  adverse  effects  on  the 
environment.  A  Notice  of  Intent  to 
Cancel  a  product's  registration  becomes 
effective  within  30  days  after  the  date 
the  registrant  receives  notice  or  the  date 
of  its  publication  in  the  Federal  Register 
(whichever  is  later),  unless  by  that  date 
an  adversely  affected  person  requests  a 
hearing.  If  action  is  necessary  to  prevent 
an  imminent  hazard  to  human  health  or 
the  environment  the  Administrator  may 
suspend  a  pesticide  registration 
immediately,  and  at  the  same  time  issue 
a  Notice  of  Intent  to  Cancel  the 
registration.  A  suspension  order  may 
immediately  halt  all  use,  sale,  and 
distribution  of  the  pesticide  in  both 
intrastate  and  interstate  commerce. 

Based  on  information  on  the  adverse 
human  health  and  environmental  risks 
posed  by  all  dinoseb-containing 
pesticide  products,  the  Administrator 
recenfly  utilized  this  authority.  On 
October  7, 1988.  the  Administrator 
issued  an  emergency  suspension  of  all 
registrations  of  pesticides  containing  the 
active  ingredient  dinoseb,  as  published 
in  the  Federal  Register  of  October  14, 
1986  (51  FR  36634).  From  the  date  of 
October  7, 1986,  all  persons  were 
prohibited  from  using,  selling,  or 
distributing  any  pesticide  products 
containing  dinoseb. 

On  October  7, 1986,  the  Administrator 
also  issued  a  Notice  of  Intent  to  Cancel 
and  deny  registrations  of  all  dinoseb- 
containing  pesticide  products.  In 
accordance  with  section  6  of  FIFRA,  the 
cancellations  were  to  become  effective 
30  days  after  publication  of  the  Notice 
unless  the  registrant  or  other  adversely 
affected  person  requested  a  hearing  to 
contest  the  cancellation  of  specific 
registrations.  Upon  the  expiration  of  the 
30-day  period,  many  dinoseb 
registrations  were  cancelled  by 
operation  of  law.  However,  in  those 
instances  where  registrants  requested 
hearings,  registrations  remained  in 
effect  (although  still  suspended)  pending 
the  outcome  of  the  administrative 
hearing. 

The  Agency  is  now  establishing 
procedures  for  filing  requests  for 
indemnification  and/or  disposal  with 
regard  to  dinoseb  products  suspended 
and  canceled  under  section  6  of  FIFRA. 
At  this  time,  the  Agency  does  not  have 
funds  allocated  to  make  indemnification 
payments  or  to  provide  Federal 


disposal;  however,  the  Agency  is 
vigorously  pursuing  resolution  of  these 
issues.  Information  submitted  to  the 
Agency  in  response  to  this  notice  will 
provide  the  basis  for  the  Agency's  total 
estimate  of  the  funding  required  for 
indemnification  and  disposal. 

Even  if  a  holder  of  a  dinoseb  product 
possesses  a  product  whose  registration 
is  not  canceled,  and  therefore  not  yet 
eligible  for  indemnification  and 
disposal,  it  is  incumbent  upon  such 
holders  to  inform  the  Agency  of  certain 
information  now.  If  the  registration  is 
eventually  canceled,  the  Agency  would 
be  already  aware  of  the  quantity  and 
location  of  all  dinoseb  stocks.  Such  key 
information  provided  voluntarily  at  this 
time  would  help  expedite  the  processing 
of  all  potential  disposal  and 
indemnification  claims.  Failure  to  report 
this  information  will  compromise  the 
Agency's  ability  to  secure  the 
appropriate  funding  for  disposal  and 
indemnification. 

n.  Requirements  for  Indemnification  and 
IHsposal 

Section  15  of  FIFRA  requires  EPA  to 
make  indemnity  payments  to  any  person 
who  suffers  economic  loss  by  reason  of 
suspension  and  cancellation  of  a 
pesticide  registration  and  who  satisfies 
other  statutory  requirements.  The 
statute  provides  that  indemnification  is 
payable  if  all  of  the  following  conditions 
are  met: 

1.  The  Administrator  suspended  the 
registration  to  prevent  an  imminent 
hazard. 

2.  The  registration  was  canceled. 

3.  The  person  owned  some  quantity  of 
the  pesticide  immediately  before  the 
suspension. 

4.  The  person  suffered  losses  by 
reason  of  the  suspension  or  cancellation. 

Under  section  15(b),  the  amount  of 
indemnity  payment  is  to  be  determined 
on  the  basis  of  the  cost  of  the  pesticide 
owned  by  the  person  immediately 
before  the  suspension,  but  may  not 
exceed  the  pesticide's  fair  market  value 
at  that  time. 

Section  19(a)  of  FIFRA  requires  the 
Administrator  to  accept  at  convenient 
locations  for  safe  disposal  those 
pesticides  the  registrations  of  which 
have  been  suspended  and  canceled  as 
specified  in  section  6(c),  if  requested  by 
the  owner  of  the  pesticide. 

A.  Who  Is  Eligible  for  Indemnification 
and  Disposal? 

The  ri^t  of  indemnification  extends 
to  "any  person"  who  meets  the 
requirements  of  section  15  of  FIFRA. 
Section  15  of  FIFRA  requires  the 
claimant  to  show  that  the  registrations 
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of  his/her  products  have  been 
suspended  and  canceled,  and  that  the 
claimant  has  suffered  economic  loss  as 
a  result  of  either  the  suspension  or  the 
cancellation.  Unless  a  claimant  can 
establish  each  of  these  elements,  the 
claimant  will  not  satisfy  the  statutory 
criteria. 

Because  the  right  of  indenuiification 
extends  to  "any  person"  who  owned 
suspended  and  canceled  dinoseb 
pesticide  products  and  who  may  have 
suffered  economic  loss,  indemnity 
payments  may  be  made  not  only  to 
registrants  and  producers,  wholesale, 
and  retail  sellers,  but  also  to  individual 
users  who  owned  the  products  at  the 
time  of  suspension. 

Similariy,  disposal  under  section  19  of 
FIFRA  may  be  requested  by  any  owner 
of  excess  pesticide  stocks,  so  long  as  the 
pesticide  registration  was  suspended 
and  canceled. 

The  Agency  has  received  a  number  of 
petitions  under  Subpart  D  of  40  CFR  Part 
164  to  modify  the  final  suspension  order 
to  permit  use  of  dinoseb  on  certain 
crops.  On  March  30, 1987,  the 
Administrator  issued  a  Decision  and 
Final  Order  Modifying  Final  Suspension 
of  Pesticide  Products  which  Contain 
Dinoseb.  This  order  and  the  FIFRA 
Section  18  emergency  exemptions  which 
implement  it  allow  limited  use  of 
dinoseb.  Holders  of  suspended  and 
cancelled  dinoseb  products  affected  by 
the  March  30  Order  (or  any  additional 
orders  that  may  be  issued  in  response  to 
the  pending  Subpart  D  petitions)  should 
respond  to  this  notice  within  the  90-day 
period  in  the  same  manner  as  other 
holders  of  dinoseb  products,  even 
though  the  amount  of  indemnification 
payable,  or  the  amount  of  dinoseb  for 
which  disposal  may  be  required,  may 
ultimately  change  as  a  result  of  use 
permitted  by  such  an  order. 

Holders  of  the  following  three 
categories  of  products  should  respond  to 
this  notice: 

1.  Federally  registered  dinoseb 
products,  including  products  with 
Special  Local  Need  registrations  (under 
section  24(c)  of  FIFRA).  that  were 
suspended  and  canceled.  On  October  7, 
1986,  the  Administrator  issued  an 
emergency  suspension  of  all 
registrations  of  dinoseb-containing 
pesticides.  The  Order  immediately 
stopped  all  use,  sale,  and  distribution  of 
dinoseb  products.  On  October  7, 1986. 
the  Administrator  also  issued  a  Notice 
of  Intent  to  Cancel  all  registrations  of 
these  products. 

Many  dinoseb  product  registrations 
have  been  canceled;  thus  registrants, 
manufacturers,  distributors,  retailers, 
and  users  of  these  canceled  dinoseb 
products  qualify  for  indemnification  and 


disposal.  Their  claims  are  not  affected 
by  the  date  on  which  the  registration 
was  canceled,  provided  that  the 
cancellation  occurred  after  the  October 
7, 1936,  Emergency  Suspension  Order. 
Furthermore,  users  of  dinoseb  who 
purchased  dinoseb  products  for  their 
own  use  may  be  eligible  for 
indemnification  and  disposal  of  any 
stocks  that  were  in  their  possession  on 
October  7, 1986. 

2.  Dinoseb  products  with  intrastate 
registrations.  At  the  time  of  the  October 
7. 1986,  Emergency  Suspension  Order. 
certain  products  containing  dinoseb 
were  being  marketed  under  State 
pesticide  registrations  in  accordance 
with  EPA  regulations  in  40  CFR  162.17. 
On  October  7. 1988.  EPA  issued  a 
concurrent  Notice  of  Intent  to  Deny 
application  for  Federal  registratioiL 

Such  actions  essentially  revoked  all 
intrastate  registrations  of  dinoseb.  A 
U.S.  Claims  Court  decision  in  Gro-Green 
Products  V.  United  States  (1983)  held 
that  in  similar  circumstances  an 
intrastate  registrant  of  a  silvex  |>e8ticide 
product  was  entitled  to  indemnification. 
Accordingly,  persons  with  dinoseb 
products  that  had  intrastate 
registrations  may  also  be  eligible  for 
indemnification  and  disposal. 

3.  Federally  registered  dinoseb 
products  that  were  suspended  but  not 
canceled  because  they  were  referenced 
in  at  least  one  cancellation  hearing 
request.  Certain  pesticide  products 
containing  dinoseb  have  been 
referenced  in  one  or  more  requests  for  a 
cancellation  hearing.  The  regulatory 
status  of  these  product  registrations 
remains  undecided.  As  long  as  the 
plaintiff(s)  defending  such  product 
registrations  do  not  withdraw  their 
request  during  the  cancellation  hearing, 
the  final  regulatory  status  of  these 
products  will  remain  unknown  until  the 
conclusion  of  the  cancellation  hearing. 

Consequently,  these  dinoseb  products 
are  not  eligible  for  indemnification  and 
disposal  at  this  time.  These  products  are 
listed  separately  in  Unit  III  of  this 
Notice.  Appropriate  amendments  may 
be  made  to  this  Notice  announcing  any 
changes  in  eligibility  as  needed. 

Only  dinoseb  products  in  categories  1 
and  2  may  be  eligible  for 
indemnification  and  disposal  at  this 
time.  Indemnification  claims  for  dinoseb 
products  that  fall  within  either  of  these 
two  categories  must  be  filed  with  EPA 
under  the  procedures  outlined  in  this 
Unit  of  the  Notice,  no  later  than  July  14, 
1987. 

Indemnification  claims  for  dinoseb 
products  that  fall  in  category  3  should 
not  be  filed  at  this  time.  However, 
holders  of  category  3  products  should 
notify  EPA  at  this  time,  using  the  same 


idemnification  and  claim  lorm  uuuzea 
for  category  1  and  2  products,  of  only 
the  quantity  and  location  of  their  stocks 
so  that  EPA  can  initiate  efforts  to 
arrange  for  the  ultimate  indemnification 
and  disposal  of  these  products  should 
their  registrations  be  canceled.  See  Unit 
III  for  instructions. 

EPA  needs  to  know  what  quantity  of 
dinoseb  products  exist  in  order  to  be 
able  to  seek  funds  to  cover  the  costs  of 
indemnification  payments  and  disposal 
and  to  make  contractual  arrangements 
for  disposal.  EPA  will  base  its  planning 
and  its  funding  requests  for  these 
activities,  on  the  responses  to  this 
Notice  that  it  receives  by  July  14. 1987, 
EPA  plans  to  deny  all  claims  for 
indemnification  and  requests  for 
disposal  with  respect  to  any  quantities 
of  category  1  or  2  products  that  have  not 
been  reported  to  EPA  by  that  date.  As 
for  category  3  products  that  may  in  the 
future  become  eligible  for 
indemnification  or  disposal,  EPA  plans 
to  seek  funds  only  for  those  quantities  of 
category  3  products  that  are  identified  in 
responses  to  this  Notice  that  it  receives 
by  July  14, 1987. 

Category  3  products  should  be  either 
returned  to  the  place  of  purchase  or 
stored  safely  under  the  procedures 
described  in  Unit  V  of  this  Notice.  If  any 
of  the  category  3  products  are  finally 
canceled  during  or  at  the  conclusion  of 
the  cancellation  hearing,  then  this 
Notice  may  be  amended  to  reflect  the 
eligibility  of  these  products  for 
indemnification  and  disposal 

B.  Who  May  File  Claims  for 
Indemnification  and  Disposal? 

Any  person  who  owned  some  quantity 
of  a  Category  1  or  2  dinoseb  pesticide 
product  immediately  before  the 
registrations  were  suspended,  or  who 
subsequently  received  an  assignment  of 
the  original  owner's  claim  or  a  power  of 
attorney  from  the  original  owner  to  file 
the  claim,  may  claim  indemnification  for 
the  product.  The  claimant  or  owner  of 
the  product  may  be  a  registrant, 
manufacturer,  distributor,  retailer,  or 
user. 

Claims  may  be  filed  by  persons 
representing,  in  some  legal  capacity,  the 
product  owners  at  the  time  of 
suspension  or  cancellation.  Some 
registrants  and  suppliers  have  recalled 
products  from  their  customers  who 
owned  the  product  at  the  time  of 
suspension  or  cancellation.  EPA  is 
interested  in  consolidating  as  many 
claims  as  possible  and  encourages 
submission  of  consolidated  claims. 

A  "power  of  attorney"  is  a  document 
which  appoints  someone  other  than  the 
actual  product  owner  (the  registrant  for 


12354 


Federal  Register  /  Vol.  52.  No.  72  /  Wednesday,  April  15,  1987  /  Notices 


example]  as  an  agent  of  the  product 
owner.  In  this  instance,  such  a  document 
merely  gives  an  agent  the  authority  to 
submit  an  indemnification  claim  and 
receive  payment  on  the  owner's  behalf. 
The  claim  remains  that  of  the  pesticide 
owner. 

If  the  pesticide  owner  assigns  his/her 
claim  to  another  person,  the  document 
of  assignment  transfers  his/her  right  of 
indemnification  to  the  other  person.  The 
pesticide  owner  thereafter  has  no  legal 
interest  in  the  claim.  Although  the 
Federal  Anti-Assignment  of  Claims  Act 
would  ordinarily  bar  an  assignment  of  a 
claim  that  occurred  before  the  claim 
was  allowed,  the  Government  plans  to 
waive  this  prohibition  against  "early" 
assignments  with  regard  to  otherwise 
valid  claims  for  indemnification  under 
section  15. 

However,  the  Agency  intends  to 
waive  this  prohibition  only  with  respect 
to  an  assignee  who  was  either  the 
registrant  of  the  pesticide  product  in 
question  or  a  seller  of  the  registered 
product.  The  intent  of  the  Government 
in  this  regard  is  to  facilitate  the  recall  of 
dinoseb  products  by  suppliers. 

EPA  requires  information  on  the 
current  ownership  and  location  of  the 
product,  as  well  as  the  ownership  at  the 
time  of  suspension  or  cancellation.  For 
purposes  of  determining  who  owned  the 
product  at  the  time  of  suspension  or 
cancellation,  the  operative  date  is 
October  7. 1986. 

The  following  list  gives  the 
registration  number  and  product  names 
of  Federally  registered  dinoseb  products 
(including  section  24(c]  registrations) 
and  intrastate  products,  that  are 
currently  eligible  for  indemnification 
and  disposal: 


Company  Name/ 
Registration  No. 


Comoany  Name/ 
Registralion  Na 


Union     Cartwto:     000264- 
363. 

FMC  Corporation: 

000279-1S41 

000279- 1 854 

000279-1855 

000279- 1 859 

000279-2836 


000279-3898 

000279-4037 .._ 

SLN  CA-780199 

SLNOK-780053 


SLN  WA-77043  . 


SLN  WA-790079.. 


Stautfer  000476-1971 

PacrfK  Suppty  000483-142 
Van   Waters    arvJ    Rogers: 

000550-70 

Woods  000682-5596 _ 

Secunty     Lai«n:     000769- 

365. 
Somham       Agnc        Ins.: 

000629-197. 


R.  Product  Name 


E2  Fk>  Vaga-KiH. 


Niagara  Smoii-W  Cod*  8. 
Sino«  G  too 
Niagara  Smox  General. 
Niagara  Sinox  PE  Coda  10. 
Niagara     Smox     Plua     Code 

31218. 
Sinox  Plus. 
Sinox  General. 
Sinox  0.5  EC. 
Niagara     Smxt     Plus     Coda 

31218. 
Niagars    Sinox    Plus    Code 

31218. 

Sinox  General  Contact  Weed 

KiNer. 
DMro  P  E  Weed  Killer. 
Omibo  P  E. 
Guardsman  Pramerge  Dinitro. 

Crop  Kmg  Dy-AH. 

Premerge  Ontro  Weed  KiHar. 

Olratro  General  Weed  KiUer. 


Valta|p  Ctientical:  001063- 
32»9. 

The    Cropmate    Company: 
001145-95. 

Purefro: 

0O1 202-205 

001202-244 

SLN  CA- 780043 

SUi  tO-84001  __ _ 

StaplBS  CW   Incorporated: 
001345-4. 

Unn«rsal  Cooperative: 

001386-478 

001 386-582 

Blue  Spruce: 

OOI 439-175 

001439-190 

001439-231 

001439-235 

Arizona  Agro: 

001526-480 

001526-494 

Gnf1*i:  001812-118 

Steven  Iridustnes:  002459- 
213. 

WiKw  ENiS: 

006935-353 

006935-6592 

006935-6593 

00B935-6594 

006935-6636 


006935-6661 

SLN  CA- 760004 

SLN  to- 770024 

SLN  ID-820004 

SLN  MT -810021 

SLN  OB- 760012 

SIN  OR- 780048 

SLN  OR-810044 

SLN  WA- 760013 

SLN  WA- 770043 

SLN  WA-600068 

SLN  WA-830025 

Supenor  003122-7195 

Laroctie  Incorporated 

003442-669. 

ScH«»:  003468-10 

DH  Induslnes:  003797-4  — 

Wm  House:  003951-112.. 
Micio     Oiem.     Company: 

004641-50. 
Roytter  Company: 

004904-334. 
Hel«na: 

005905-217 


R.  Product  Name 


005905-7584 

005905-7565 

005905-7586  — 

005905-7S87 

005905-7588 

005905-7593 

005905-7599 

005905-7600 

005905-7601 

005905-7602 

005906-6887 

005905-7888..-. 
005905-7889  .._. 
005905-7890  _ 
005905-7891 ._ 
005905-7892..-. 
005905-7893.— 
005905-7894  __ 
005905-7895.... 


SLN  SC-820002- 
Anaul: 
006306-3010 


Beanvneda. 

Amoco  Premerge  Oinitio. 


Puregro. 

Puregro  Preharvest  Desiccant. 
Puregro  Contact  tMeed  Killer. 
Puregro  Prehanrest  Desiccant 
Premerge  Dinitro. 


Unico  Dinitro  PE  Weed  KXIer. 
Unico  Dinitro  T. 

Chemox  PEG. 

Chamox  PE-fl  Pre-merge  Type. 
ChafTKn  PE-  Pre-merge  Type. 
Qtemox  289. 

6WK. 

DmMio  Weed  KHer. 

Premerge  Dinitro  Weed  KHIer. 

Master  Brand  Premerge. 


Red  Top  Weed  Killer. 
Red  Top  Weed  Kilter. 
Red  Top  Weed  Killer. 
Red  Top  Weed  Killer. 
Red  Top  OinitrD  Weed  Kiner. 
Red  Top  Dtrxtro  Weed  Killer. 
Red  Top  Ointro  Weed  Kifter. 
Red  Top  Contact  Weed  Killer 
Red  Top  Contact  Weed  Kilter. 
Red  Top  Contact  Weed  Killer 
Red  Top  Contact  Weed  KiUer. 
Red  Top  Contact  Weed  Killer. 
Red  Top  Contact  Weed  KMer. 
Red  Top  Contact  Weed  Killer. 
Red  Top  Contact  Weed  Killer 
Red  Top  Contact  Weed  Killer. 
Red  Top  Contact  Weed  Killer. 
Supenor  VeNow  Top. 
USS  Premerge  Oiniira 

SchaR  Contact  Weed  Killer. 
RigMAWsy  Weed  KiUer  Semi- 
Concentrate. 
Eagle  River  DNBP  TechnicaL 
Premerge  Dmitro  Weed  Killer. 

Chent-Pest  Dinitro  Weed  Killer. 


Spark. 

Sp«k. 

Spwfc. 

SpailL 

Spark. 

Spwfc. 

Spwfc. 

Sparfc. 

Spark. 

Spark. 

Spwfc. 

Spark. 

Spwfc. 

Spwfc. 

Spwfc. 

Spwfc. 

Spwfc. 

Surge  Growth  Stimutant 

Spark. 

Halana  Het-Fira. 


Compwiy  Narrie/ 
RegisVatnn  No. 


006306-301 1 

006306-3012 

006306-3013 

006306-301 4 

So4  Serace:  006973-3507. 

J.R.Sinipfc>t 

OC7001-77 

007001-327 

007001-4378 

007001-7746 

SLN  CA-760034 

SLN  CA-780137 

9LN  OR-ei0072 _. 

SLN  OR- 790023 

S  LN  WA-7909038 


Ancrack  Herbicide. 
Ancrac*  HerOicide. 
Ancrack  Hertucida. 
Ancradi  Hei1>cide. 
ArKrac*  Hertitcide 
Super  Contact  Weed  KiMer. 

Best  Contact  Weed  Killer. 
Oxy  Dinitro. 
Contact  Weed  KiDer. 
Contact  Weed  Killer. 
Best  Contact  Weed  Killer. 
Beat  Corttact  Weed  Killer. 
Best  Contact  Weed  Killer. 
Best  Contact  Weed  Killer. 
Best  Contact  Weed  Killw. 


Relztoft:  007472-7- 

Agway  008590-26 

Cleveland  Oiemical: 

008867-26 
Wilson  Lee  and  Company: 

009220-1. 
Trans  Cheoiic:  009616-13.... 
Riverside /Terra: 

009779-1 -.— _... 

009779-186 

Landia  Cttemical  Compa- 
ny: 009659-5637. 
Gowan: 

010163-38 

010163-8122 

Rockwood.  010226-3751  .... 
Feed  Servioe: 

010914-9304 „. 

010914-3305 

Britt     Fertlizer:     010961- 

9810. 
RusseO  Otmcak  011159- 

7329. 
BakersfieW  AG: 

01 1369-8775 

011369-0793 

SLNCA-780171 

Brown  A  Bryant:  011373- 

6961. 
Western  Farm  Service: 

011656-1 

011656-5767 

SLN  CA.^780094 __ 

SLN  CA-780122 


R  Product  Name 


DNBP— 3s  Herbicide. 
Agway  Toxi-FUm  Premerge. 
Premerge  Dntro  Weed  KiUer. 

Dinitro  (DNBP)  Weed  KHIer. 

JO-ONBP. 

Dinitrol. 

Brand  Premerge. 

Scathe  Peanut  He<bKk>e. 


Prokil  General  WS  Pre-meige. 
Prokil  General  Weed  Killer. 
Rockwood  Brand  Desiccant 

R-15  Deseccan. 
R-15  Deseccan. 
Britz  Contact  Weed  KiMer. 


SLN  CA-.780137.. 

Simplot  J.R.: 

011662-11 

011682-12 


Apolto 


013166-13. 
P<alte  ChenKak 
034704-176..-. 


Enterprises: 


034704-844.. 


034704-«45 

034704-846 

034704-853 


034704-3860  .- - 

Hi-Plams:  035965-3007 

Brea  AG  Sennca:  036968- 
4464. 

AFC    Company:    037177- 
8221. 

AG-Chem:  037790-8343 

Cornell  University:  038655- 
10431 

Venae  Chamical: 

039511-6817 

039511-6818 

0396 1 1  -68 1 9 

0395 1 1  -6820 

039511-6821 


Dyratox300. 


Bac  Dinitro  Weed  Killer. 
Bac  Contact  Weed  KiDer 
Bac  Weed  KiMer. 

Weed  KiHer-D. 


Contact  Weed  KiKer. 
Contact  Weed  Killer. 
Contact  NCS. 
Western  Farm  Senrice  Contact 

WO€Kj  lyWtQf. 

Western  Farm  Servics  Contact 
WOOO  KjH©f. 

Sim-Chem  Dinitro  Weed  KiNw. 
Sim-Chem  Vine  KiUer. 
Dinitro  3. 


Clean     Crop     Dmtro— GS     3 

WOOO  KlHOf . 

Clean  Crop  Dmitro  3-B  Herbi- 

ckJ*. 
Clawi  Crop  Dinitro  5-B  Herbl- 

ode. 
Clean    Crop    Crop    Technical 

DNBP 
Clean    Crop    Contact    Weed 

KiUer. 
Clean  Crop  Top-Kilt 
Spin  44  D. 
Brea  Contact  Weed  Killer. 

AFC  Contact  Weed  Killer. 


039511-6822..... 

039511-6823 

039511-6824 

039611-6825 

039511-6826 

039511-6627 

039511-6828 

039511-6829 

039511-6830 

039511-6831 

039511-6832.— 

039611-6833 

039511-6834  — 
039511-6835... 


039511-6836. 

039511-6837 

039511-6838 

039611-6839 

039511-6849. 

039511-6850 

039511-6851. 

039511-6853 

SLN  AL>820004- 


Salva 

NYS— Oewey— (DNBP) 
merge. 


Selective  We:d  Kiiler. 
Selective  Weed  KiNer. 
Selective  Weed  KiHer. 
Selective  Weed  Killer. 
Selective  Weed  Kitter. 
Selective  Weed  Killer 
Premerge. 
Premerge. 


Pre- 


Pramerge 
Premerge 
Premerge 
Premerge. 
Premerge. 
Premerge 
Premerge 


Premerge. 
Premerge 
Premerge. 
Premerge. 


Premerge - 

General  Weed  Killer. 
General  Weed  KiNer. 
General  Weed  Kdler. 
General  Weed  KiMer. 
Premerge  3  Dmitro  Aimne  Her- 

bicida. 


Fed 
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Cotnpany  rtanw/ 
Registration  No. 


SIN  AB-S2002e 

SLN  CA-810014 


SLN  CA-820107. 


SLN  tL-«20019.. 
SLN  IL-B20020- 


SLN  (N-fl20005.... 

SLN  ME-a20001 - 
SLN  MO-820007.. 

SLNNC-«20004- 

SLN  NC-«20017.. 

SLN  OR-«20022.. 
SLN  on -820023.. 
SLN  C)f>-B20024.. 
SLN  OF1-82002S.. 
SLN  PA-eZ0O12... 
SLN  VA-e20007.. 


R.  Product  Nam* 


PiiMiMfya  3  Oiniiro  Amina  I 

tadda 
Premerge  3  Dinitro  Amine  I 


SLN  VA-e20026.. 


SLN  WA-81(I075... 

SLN  WA-820006.. 

SLN  WA-820007... 

SLN  \MA-820006... 

SLN  WA-8200M_. 
Santa  Pauta: 

043906-7330 

SLN  CA-7e0O16~. 
KawVaNey: 

044215-87 

044215-88 

044215-89 

044215-90 

044215-125 


SLN  CA-790013 

Ma  Incofporated 

045115-28 

045115-47 

045115-82 

BFC   Chamicala:    045638- 
118. 

Moo-Flo: 

051036-54 

051036-68 _ 


dystal  Oemicat  Coanpanr 

SLN  CA-770638, 

SLN  CA-TBOOSe 

SLN  0-780086 

SLN  CA-780aOO 

Thonipaofi  llayviiwd  Chenv 
Ical  Conipany;  SLN  CA- 
780177. 

Ton  Spray  DuM.  Inc.:  SLN 
CA-790209 

Mk)  AnMhca  Omttet 
Coopany,  Inc.; 

SLN  CA-790227 

SLNCA-TSCeat 

Unroyal  Chemical  Compa- 
ny. Inc.: 

SLN  AL-810028.. 

SLN  AR -800018. 


Piwnsrgs  3  Dmifro  Anvnc  Hef- 
bode. 

Dow  General  Weed  Killer. 

Piemerga  3  OinikD  Anina  Her- 
bicide. 

Premerge  3  Dmitro  Amme  Her- 
bicide. 

Doer  General  Weed  Kiter. 

Premerge  3  Dinitro  Amine  Her- 
bicide. 

Pramarge  3  Onilro  Amine  Her- 
bicida. 

Premerge  3  Dinitro  Amine  Her- 
bidda. 

Dmitro  Weed  Killer  5. 

Dinitro  Weed  K»ac  S. 

Dow  General  Weed  KMar. 

Dow  General  Weed  KMar. 

Dow  Ganaral  Weed  Killer. 

Pramarge  3  Dinilio  Aralna  Her- 
bicide. 

Premerge  3  Dinitro  Amirte  Her- 
bode 

DWko  Weed  KSar  5. 

Dow  General  Weed  KHar. 

Dow  General  Weed  KMer. 

OinNro  Weed  KMer  S. 

Dniro  Weed  Kller  5 

Rusae*  Chemical  Contact  WK 
Santa  Paula  ChenHcel  Contact 

MNar  Ohibu  Wood  KiHer. 
ChamoK  General  Weed  KMer. 
Tide  Weed  Pre-merga  Type. 
Baird's  N-0  Heitiiade. 
AGSCO  SkifK«at  A  Heitidde 

tor  Potato  Vine  Killmg. 
Tide   Weed-Aiida   Pra-Emerge 

Typ» 


Dinitro  2.5 

Dinitro  3   Dinitro  Weed 
OA  Inc.  OmMoS. 
Tunco  Enide  DinNro  E.C. 


KMer. 


SLN  AR-84a004 

SLN  K>-830010. 

SLN  10-830013 

SLN  ID-e30031 

SLN  \D-KS0O32 

SLN  ID-830032 

SLN  ID-840003 

SLN  LA-80C034 

SLN  MS-a0O045 

SLN  MO-810021 

SLNOR-830002 

SLN  OR-e30028_ 

SLN  Ofl-e3002» 

SLN  OR-830031 

SLN  00-840003 

SLNOH-840004 _ 

SLN  TN-810014 

SLN  WV7900ei 

SLN  WA-»10«B 

SLN  WA-820042 

SLN  WA-8aO088 

SLN  WA-830014 


Faaco  Diniiro  Weed  Kilar. 
Premerge  Dmitro  Weed  KMer. 

Oiniko  General  Hartiicida. 
DMtro  General  Heibidde. 
DMkoNCS. 

DaMoOenaial  llattilcidai 
Contact  Weed  Killer. 


Toxo  Contact  Weed  KIRar. 


Dh*o  Contact  Weed  Kilter. 
Fkakal  0M»o  Weed  KMar. 


Uniroyal 
Uniroyal 


UnrayM 
Unroyal 
Unroyal 


Dinoaaba. 
Onoaabl 

DInoaabS. 

Dmoeeb  3. 

OnoaabS. 

DinoaebS. 

DtooeabS. 

DmoaabX 

OmoaabS. 

Dinoaeb3. 
3l 
3. 

DInoeabS. 

Dlnaaab5. 

DmoaabS. 

Dlnoaab3. 
& 

Oinoaebl 
&. 
& 

OmoMb  5. 

OnoeabS. 
Umroyat  Oinoart  3 


Uniroyal 
LMnuyal 
Lkwoyit 
Unaoyal 
Uniroyal 


Unroyal 
Uniroyal 


Unnyal  Oinoaab 


Company  Name/ 
Regetraton  No. 

a  Product  Name 

SLN  WA-830015 _. 

Unroyal  Dmoaeb  3. 

SLNWA-840021 . 

Unroyal  Dmoeeb  3. 

SLN  WA-640045 

Uniroyal  Oinoseb  3 

SLN  WA-840046.... 

Uniroyal  Dmoeeb  3. 

Drexel  Chemical  Company. 

SLN  AR-e30013 

Ancrack  Hert)«ide. 

SLN  Oe-«30001._    _. 

Ancrack  Hartiiclde. 

SLN  ID-830012         ..     . 

OraMi  Oynamyla  3. 

SLNLA-840004 _..._ 

Ancrack  Herbicide. 

SLN  Nv-8eaoa8 _. 

OynamyWS 

SLN  OK-e30016 

Ancrack  Harticide. 

SLN  TN-840001     

SLN  WA-e30018 

SLN  WA-840062        

Oynamyla     5     Dmiko     Weed 

Killer 

Dow  Chemical  U.S.A.: 

SLN  AZ-770033 

Dow  Selecttve  Weed  KMer. 

SLN  AZ-600032-             .J 

Dow  Selects  Weed  Killer. 

SLN  AR-800013 

Precnerge  3  Dmttro  Amine  Her- 

bidda. 

SLN  CA-760132.. 

Dow  Geneny  Weed  Kiler. 

SLN  CA-780137 

Dow  General  Weed  KMer. 

SLN  CA-780ieO..    

biode. 

SLN  CA-790043       -       . 

Dow  General  Weed  Killer 

SLN  FL-790016 

taioda. 

SLN  IN-770002 

Hcida. 

SLN  ME-780004._ 

Dow  QanarH  Weed  KMer. 

SLN  MD-790014 

Premerge  3  Dinitro  Amine  Her- 
bicide 

SLN  NY-78002a 

Dow  General  Weed  KMer. 

SLN  PA-790017 

Dow  General  Weed  KMer. 

SLN  WA-790071...._ 

Oow  Genera  Weed  KMer 

Bavd    and    McGuira.    Inc^ 

Bard't  Contact  Weed  Killer. 

SLN  NV-810005. 

Uniroyal 
Unroy^ 


The  person  filing  the  claim  should  find 
the  product(8)  for  which  be /she  is 
claiming  indemnification  and  disposal 
assistance  on  the  list  and  complete  the 
claim  form  [including  the  product 
registration  number)  as  described  in 
Unit  II.C  below. 

C.  What  Information  Must  Be 
Submitted? 

1.  Claim  form  and  supporting 
documentation.  EPA  has  prepared  a 
form  for  filing  claims  and  an  instruction 
sheet  to  accompany  it.  This  form  can  be 
obtained  from  EPA  Regional  offices 
listed  in  this  notice. 

It  is  the  responsibility  of  the  person 
submitting  an  indemnity  claim  to  submit 
the  required  documentation  to  support 
the  claim.  The  instructions 
accompanying  the  claim  form  indicate 
what  type  of  supporting  documentation 
would  be  accepted  for  each  element  of 
the  claim.  For  example,  all  individuals 
filing  claims  must  submit  evidence  of  the 
cost  to  the  claimant  in  either  producing 
or  acquiring  the  product  The  cost  is 
limited  to  the  dinect  cost  of  the  product 
and  does  not  include  such  incidental 
items  as  transport  or  storage  costs.  For 
registrants/manufacturers  holding 
inventories  of  a  product  that  could  not 
be  sold,  production  records  showing 
cost  of  production  will  be  acceptable. 
Distributors,  wholesalers,  retailers,  and 
users  should  submit  purchase  invoices, 
purchase  receipts,  or  notarized 
affidavits.  The  product's  location  must 
be  identified. 


If  disposal  or  reprocessing  nab  already 
occurred,  evidence  of  legal  disposal  is 
also  required.  Such  evidence  must 
include  invoices  or  waste  manisfests 
from  facilities  permitted  to  handle 
hazardous  wastes.  In  such  a  case, 
indemnity  payments  may  be  granted  for 
the  cost  of  the  product  but  not  for  the 
cost  of  disposal  or  reprocessing. 

The  form  also  provides  a  way  to 
request  disposal  of  a  product  whether 
or  not  indeminification  is  requested.  All 
information  requested  on  the  form 
regarding  quantity,  unit  number  and 
size,  and  other  facts  pertinent  to 
disposing  of  excess  product  must  be 
submitted  in  order  for  the  product  to  be 
eligible  for  Federal  disposal. 

If  a  holder  of  a  dinoseb  product  has 
resold  any  existing  stocks  (for  example, 
for  use  for  a  non-pesticidal  purpose,  for 
use  in  another  coimtry,  or  other 
purposes),  the  holder  should  call  the 
contact  person  listed  in  this  Notice 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  for  additional  instructions 
prior  to  submitting  a  claim.  This  is 
necessary  because  the  indemnification 
claim  must  reflect  any  proceeds 
received  from  the  resale  of  existing 
stocks. 

Any  person  submitting  a  claim  as  a 
legal  representative  of  another  person 
must  submit  evidence  which  establishes 
his/her  authority  to  file  the  claim  and 
receive  payment  in  satisfaction  of  the 
claim  on  behalf  of  the  owner  of  the 
prodcut.  A  person  submitting  a  claim  as 
an  assignee  must  submit  evidence  of 
assignment  of  the  claim. 

2.  Business  records  verification. 
Manufacturers,  registrants,  distributors, 
and  any  other  claimants  that  normally 
maintain  business  records  are  permitted 
to  consolidate  the  supporting 
information  required  to  accompany  the 
claim  form  and  to  verify  the  contents  of 
the  claim  by  submitting  an  auditor's 
report  or  a  schedule  supported  by  an 
independent  certified  accountemt's 
statement  verifying  the  validity  of  the 
schedule.  Each  element  of  the  claim, 
such  as  cost  per  unit  of  product  or 
quantity  of  product  owned  at  the  time  of 
suspension,  must  be  reviewed  and 
verified  by  the  independent  auditor  if 
verification  for  the  complete  contents  of 
the  claim  is  being  provided  through  the 
report  or  statement  If  the  independent 
review  is  being  conducted  for  only  one 
element  of  the  claim,  such  as  a 
manufacturer's  cost  of  production  per 
unit  of  product  supporting 
documentation  must  be  submitted  for  all 
other  elements  of  the  claim.  EPA  retains 
the  right  to  request  submission  of  the 
information  that  formed  the  basis  for  the 
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audits  or  reports  in  order  to  verify  the 
validity  of  the  information  submitted. 
3.  Composite  claim  lists.  Registrants 
or  suppliers  who  have  recalled  a 
product  from  their  customers  and  who 
are  assignees  or  representatives  of  those 
customers  may  submit  composite  lists 
for  separate  elements  of  the  claim  form 
identifying  the  product,  product  owner, 
quantities  and  units  of  pesticides,  and 
other  pertinent  information  indicated  on 
the  claim  form.  Documentation  of  the 
assignment,  power  of  attorney,  or  other 
legal  authorization  from  each  original 
owner  of  the  product  listed  in  such 
composite  list  must  be  submitted.  The 
legal  documentation  should  identify  the 
parties  and  product  involved.  If  the 
pesticide  is  still  owned  by  anyone  other 
than  the  person  completing  the  claim 
form,  proof  of  each  element  of  the  claim 
must  be  submitted  on  behalf  of  the 
owner.  For  example,  if  a  registrant  has 
recalled  material  and  is  filing  the  claim 
by  power  of  attorney  for  the  owner,  the 
registrant  must  submit  verification  of 
ownership  at  the  time  of  suspension,  the 
quantity  of  product  returned  to  the 
registrant  by  the  owner,  and  the  cost  of 
the  product  to  the  owner.  If,  on  the  other 
hand,  the  registrant  is  filing  the  claim 
under  an  assignment,  the  registrant 
should  provide  the  information  and 
verification  required  by  the  claims  form, 
including  the  cost  of  repurchase  of  the 
product. 

4.  Confidential  business  information. 
As  a  general  matter,  businesses  may 
assert  claims  of  business  confidentiality 
covering  part  or  all  of  the  information 
submitted  through  the  claim  form,  in  the 
manner  described  in  40  CFR  2.203(b). 
Any  such  assertions  of  confidentiality  of 
business  information  must  be  supported 
by  documentation  of  the  reasons  why 
disclosure  of  the  information  is  likely  to 
cause  substantial  harm  to  the 
competitive  position  of  the  business. 
The  information  covered  by  the 
assertion  will  be  disclosed  by  EPA  only 
to  the  extent,  and  by  means  of  the 
procedures,  set  forth  in  40  CFR  Part  2.  If 
no  such  assertion  and  supporting 
documentation  accompanies  the 
information  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
by  EPA  without  further  notice  to  the 
business.  See  40  CFR  2.203(a)(2]. 

EPA  has  determined  that  it  will  not 
afford  confidential  treatment  to  certain 
information  requested  on  the  claim  form 
because  it  must  be  disclosed  to  potential 
contractors  in  order  to  arrange  for 
disposal  of  the  dinoseb  pesticides. 
ConHdentiality  claims  should  not  be 
applied  to  the  following:  the  type  and 
quantity  of  pesticide  product,  the  unit 
size  of  containers,  and  the  product's 


location.  If  the  Agency  receives  any 
confidentiality  claims  for  this 
information,  the  claim  for 
indemnification  and  disposal  will  not  be 
considered  and  will  be  returned  to  the 
claimant. 

5.  EPA  investigations.  The  Agency 
plans  to  conduct  random  investigations 
of  claims  submitted  for  the  purpose  of 
establishing  their  veracity.  In  verifying 
claims,  the  Agency  may  seek  to  enter 
premises  to  examine  any  dinoseb 
pesticide  products  being  stored  pending 
disposal  to  assure  that  they  are  being 
stored  in  conformance  with  the 
guidelines  set  forth  herein,  to  examine 
records  relevant  to  the  claim,  or  to 
conduct  whatever  other  examinations 
are  necessary  to  audit  the  claim. 

6.  Signing  claim  required.  The 
claimant  or  authorized  representative 
must  sign  the  claim  form.  Signature  of 
the  form  constitutes  agreement  to  the 
following: 

a.  That  all  statements  made  and 
information  provided  in  the  claim  are 
true  end  correct  to  the  best  of  the 
claimant's  knowledge,  and  that  the 
amoont  of  the  claim  is  an  accurate 
statement  of  the  cost  of  the  product 

b.  That  the  claimant  had  no 
knowledge  of  facts  which  in  themselves, 
showed  that  the  dinoseb  pesticide  did 
not  meet  Federal  registration 
requirements. 

c.  That  acceptance  of  any  payment  by 
EPA  constitutes  full  satisfaction  and 
final  settlement  of  the  claim. 

d.  That  by  submission  of  the  claim, 
the  claimant  grants  permission  to 
authorized  agents  of  the  U.S. 
Government  to  enter  premises  where 
records  or  products  are  retained  to 
conduct  whatever  inspections,  audits,  or 
examinations  are  necessary  to  verify  the 
contents  of  the  claim. 

e.  That  by  submission  of  the  claim,  the 
claimant  waives  any  claim  for 
confidential  treatment  of  certain  types 
of  information. 

f.  That  the  claimant  has  received  no 
other  payment  for  the  cost  of  the 
pesticides  for  which  indemnification  is 
claimed  and  that  should  claimant 
receive  such  other  payment,  claimant 
agrees  to  promptly  reimburse  EPA  in 
such  amount  up  to  and  including  the  full 
amount  of  the  indenmification  payment 
made  under  this  program. 

g.  That  ownership  of  and 
responsibility  for  pesticide  products  for 
which  indemnification  payments  are 
made  under  this  program  remains  with 
the  claimants  and/or  holders  of  the 
material  unless  and  until  EPA  accepts 
the  material  for  disposal  under  section 
19ofFlFRA. 


h.  That  neither  payment  of 
indemnification  under  section  15  of 
FIFRA  nor  acceptance  of  pesticides  for 
disposal  under  section  19  of  FIFRA  in 
any  way  constitutes  a  finding  or 
warranty  by  the  United  States  with 
respect  to  the  proper  or  safe  storage, 
packaging,  handling,  transport,  or 
disposal  of  such  products  by  the  owners 
or  holders  of  the  products  or  by  agents, 
employees,  or  other  persons  acting  in 
their  behalf. 

i.  If  the  claim  is  filed  by  an  assignee, 
that  the  United  States  may  assert 
against  the  assignee  any  defenses,  or 
right  of  setoff  or  counterclaim, 
applicable  against  the  person  who 
assigned  the  claim. 

D.  Where  Can  a  Claim  Form  Be 
Obtained? 

Copies  of  the  claim  form  can  be 
obtained  from  EPA  Regional  Offices. 
The  addresses,  telephone  numbers,  and 
the  States  located  within  each  EPA 
Region  are  as  follows: 

Regional  Office  Contact  Person  for 
Dinoseb  Indemnification  and  Disposal 
Information/Claim  Forms: 

1,  Gerald  M.  Levy,  EPA— Region  I, 
John  F.  Kennedy  Building,  Rm.  2203. 
Boston,  MA  02203,  (617-565-3744]. 
(Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont.) 

3.  Ernest  Regna,  EPA— Region  II. 
Woodbridge  Avenue.  Edison,  NJ  08837. 
(201-321-6740).  (New  Jersey,  New  York, 
Puerto  Rico,  and  Virgin  Islands.) 

3.  Carole  Dougherty,  EPA— Region  III, 
841  Chestnut  Building,  Philadelphia,  PA 
19107,  (215-597-9870).  (Delaware, 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  and  West 
Virginia). 

4.  H.  Kirk  Lucius.  EPA— Region  IV.  345 
Courtland  St.,  NE.,  Atlanta.  GA  30365. 
(404-347-3621).  (Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee.) 

5.  Phyllis  Reed,  EPA— Region  V,  230 
Dearborn  St.,  Chicago,  IL  60604,  (312- 
886-6006).  (Illinois,  Indiana,  Michigan. 
Minnesota.  Ohio,  and  Wisconsin.) 

6.  Norman  E.  Dyer.  EPA— Region  VI. 
1201  Elm  St..  Dallas.  TX  75270.  (214-767- 
2734).  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas.) 

7.  Leo  Alderman,  EPA— Region  VII. 
324  East  11th  St..  Kansas  City.  MO 
64106.  (816-374-3036).  (Iowa.  Kansas. 
Missouri,  and  Nebraska.) 

8.  Dallas  Miller,  EPA— Region  VIII, 
One  Denver  Place,  999 18th  St..  Suite 
1300.  Denver.  CO  80202-2413.  (303-293- 
1747).  (Colorado,  Montana,  North 
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Dakota,  South  Dakota,  Utah,  and 
Wyoming.) 

9.  Laurie  Perrot,  EPA^legion  IX.  215 
Fremont  St.,  San  Francisco,  CA  94105, 
(415-974-8071).  (Arizona,  California, 
Hawaii,  Nevada,  American  Samoa,  and 
Guam.) 

10.  Lyn  Frandsen.  EPA— Region  X. 
1200  6th  Avenue,  Seattle.  WA  98101, 
(206-442-4768).  (Alaska,  Idaho,  Oregon, 
and  Washington.) 

E.  Where  and  When  Must  the  Claim  be 
Filed? 

All  claims  for  indemnification  for  any 
Category  1  or  2  dinoseb  product  whose 
registration  is  listed  in  this  Notice  as 
having  been  suspended  and  canceled 
must  be  submitted  to  the  address  listed 
at  the  beginning  of  this  Notice,  and  must 
be  received  within  90  days  from 
publication  of  this  Notice  in  the  Federal 
Register.  All  claims  received  after  that 
date  will  be  denied. 

EPA  is  imposing  this  time  limitation 
on  filing  of  claims  because  the 
information  provided  through  the  claim 
forms  will  enable  the  Agency  to 
estimate  the  funds  required  for  disposal 
and  indemnification  of  the  dinoseb 
products.  Until  the  Agency  is  able  to 
estimate  with  some  certainty  the  total 
cost  required  for  each  activity,  it  cannot 
pursue  obtaining  the  necessary  funds  for 
indemnification  or  disposal. 

If  a  claim  is  filed  within  the 
prescribed  time  period,  but  the  Agency 
requests  supporting  documentation  not 
included  with  the  original  claim,  an 
appropriate  period  will  be  allowed  for 
submission  of  the  additional  information 
required  for  consideration  of  the  claim. 
If  the  requested  information  is  not 
submitted  within  the  grace  period 
provided,  and  a  response  is  not  received 
indicating  why  the  information  cannot 
be  submitted  within  that  period,  the 
claim  will  be  denied. 

A  claim  may  be  amended  at  any  time 
before  final  action  by  EPA.  All 
amendments  must  be  submitted  in 
writing  and  signed  by  the  claimant  or 
his/her  authorized  agent  or  legal 
representative. 

F.  How  Will  Claims  be  Processed? 

Upon  receipt  of  a  claim,  EPA  will 
assign  it  a  claim  number  and  all 
correspondence  regarding  the  claim  will 
reference  that  number.  All  claimants 
will  be  notified  of  receipt  of  the  claim 
and,  if  necessary,  of  any  additional 
information  or  verification  required  for 
consideration  of  the  claim.  If  a  claimant 
is  unable  to  provide  the  documentation 
required  for  consideration  of  his/her 
claim  within  the  prescribed  time  period, 
the  claim  will  be  disallowed  and  will  be 
returned  to  him/her.  EPA  plans  to 


conduct  random  audits  of  claims 
submitted,  and  may  reject  claims  if 
investigators  are  not  permitted  to  enter 
the  claimant's  premises  or  are  otherwise 
impeded  in  conducting  an  audit. 

EPA's  determinations  regarding 
eligibility  of  claims  and  amount  of 
indemnity  payable  shall  be 
administratively  final. 

III.  InformatioD  to  be  Submitted  by 
Registrants  and  List  of  Products  Not 
Eligible  for  IndemnificatioD  and 
Disposal  at  This  Time 

The  following  list  gives  the 
Registration  Number  and  product  names 
of  Federally  registered  dinoseb  products 
that  fall  in  category  3  as  described  in 
Unit  II.A.  of  this  Notice.  These  products 
are  not  eligible  for  indemnification  and 
disposal  at  this  time  because  such 
products  have  not  been  canceled. 


Comptny 

nam*/ 

raostralnn 

NO. 

F*ro(luct  name 

Unireyal 

CtWfncal 

Cooipany. 

Inc.; 

000400-75 

Dyanip. 

000400-100 

Dyanap  (H.W.V 

000400-138 

Unroyal  Oinos«t>-1. 

000400-139 

Onroyal  Dnoeab-3. 

000400-140 

Unroyal  Dino*et)-5. 

000400-147 

EmylONBP. 

000400-153 

DN8P. 

000400-156 

Unroyal  Oinoseb-3J. 

000400-174 

Onlro  Waad  Ki«ar  #5. 

000400-190 

TH  OMtro  Tactmical. 

000400-235 

OE  PMlar  OinNro  WMd  KiHar. 

000400-^02 

KleanKrop 

000400-327 

Salvaga  Omilro  WmO  KMar. 

S.N.P.E.: 

035134-1 

OixMeb. 

A.H.  Marti* 

and  Company. 

LU.: 

01544O-1 

Tactmical  0N8P. 

Cedar  Chemical  Corporation: 

Mew  No/OW  No. 

rToouci  name 

o««i77-.'«/fna«iii-«  

056077-4/039511-10 ... 

DnHro  Weed  KMer. 

056077-5/03951 1-11 

Dnilro  Weed  Killer  S. 

056077-1 1  /03951 1-85 

S«lw«.«  Weed  KMer. 

056077-12/039511-86- 

General  Weed  Killer. 

056077-1 3/0395 1 1  -87 „ 

056077-14/03951 1-86 

056077-15/039511-89 

Omtro  3  Weed  Killer 

056077-16/039511-90 

056077-17/039511-81 

Dmnro  General. 

056077-21/039511-112 

Tecnncal  DNBP 

056077-23/039511-114 

General  Weed  Killer 

(Technical). 

056077-24/03951 1-115-_.     

ON-289. 

056077-25/03951 1-1 16 __. 

Dmoaeb. 

OmM  ChamcaCompany: 

019713-23/006306-73_. 

/kncrack. 

019713-28/006306-79 

01 97 1 3-29/006306-80 

019713-33/006306-89 

01971 3-78/inappiicabla 

Dynamyt*  2.5. 

0l97l3-82/irM«)i)*cat)le 

019713-11 0/neppkcebla 

DNBP  Technical 

019713-Z03/001022-442 

Pramerge  Diniro  Weed 
Killer. 

As  noted  in  Unit  I1.A.  of  this  Notice. 
EPA  plans  to  seek  funds  for 


indemnification  and  disposal  in  an 
amount  sufficient  to  cover  only  those 
stocks  of  dinoseb  products  identified  by 
responses  to  this  Notice  received  within 
90  days  from  publication  in  the  Federal 
Register. 

Registrants,  manufacturers, 
distributors,  retailers,  and  users  of 
dinoseb  products  listed  in  this  Unit  who 
may  in  the  future  wish  to  claim 
indemnification  or  request  disposal 
should,  therefore,  complete  specific 
parts  of  the  form  described  earlier  in 
this  Notice  (regarding  quantity  and 
location  of  existing  stocks).  Copies  of 
the  form  can  be  obtained  from  EPA 
Regional  Offices  Usted  in  Unit  I1.D.  of 
this  Notice. 

IV  Interim  Storage  and  Disposal  of 
Pesticide  Stocks 

Section  19(a)  of  FIFRA  requires  the 
Administrator  to  accept  at  convenient 
locations  for  safe  disposal  those 
pesticides  the  registrations  of  which 
have  been  suspended  and  canceled  as 
specified  In  section  6(c)  of  FIFRA. 
However,  before  the  owner  of  a 
pesticide  request  acceptance  by  the 
Administrator  for  disposal,  he/she  must 
make  every  reasonable  e^ort  to  return 
the  material  to  the  manufacturer, 
distributor,  or  other  agents  capable  of 
relabeling,  recovering,  recycling,  or 
reprocessing  the  material.  See  40  CFR 
165.4. 

EPA  encourages  registrants  suppliers 
to  take  back  suspended  or  canceled 
dinoseb  products  from  their  customers. 
Most  registrants  have  already  called 
much  of  the  existing  stock.  One 
registrant  has  also  informed  EPA  that 
his  company  markets  dinoseb  for  a  non- 
pesticidal  use  (as  an  antioxidant).  EPA 
encourages  all  registrants  and 
manufacturers  that  are  capable  of 
recalling  or  reprocessing  their  dinoseb 
pesticide  products  to  do  so.  If  the 
product  is  processed,  the  amount  of 
indemnity  entitled  to  that  person  may  be 
affected. 

In  most  cases,  once  a  pesticide  is 
suspended  or  canceled  and  can  no 
longer  be  used  as  a  pesticide,  it  must 
either  be  recycled  for  some  other  use  or 
disposed  of  in  accordance  with  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  or  other  applicable  State 
and  Federal  regulations.  To  the  extent 
that  registrants,  sellers,  or  individuals 
are  currently  holding  unused  dinoseb 
pesticide  stocks,  certain  storage 
practices  must  be  followed.  In 
particular,  if  the  unused  dinoseb 
pesticide  stock  is  being  accumulated  for 
recycling,  the  registrant,  seller,  or 
individual  holding  the  product  should 
store  the  material  in  accordance  with 
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recommenueo  rocedures  for  storage 
described  in  40  CFR  165.10.  In  short, 
these  procedures  for  storage  recommend 
that  the  material  be  stored  on  pallets  or 
similar  raised  platforms  in  a  dry,  well- 
ventilated,  and  separate  room,  building, 
or  covered  area  with  a  concrete  floor, 
where  fire  protection  is  provided. 
Movement  or  handling  should  be  kept  to 
an  absolute  minimum.  Details  of  these 
recommended  procedures  will  be 
provided  with  the  claim  form  as 
supplemental  instructions. 

Containers  should  be  stored  with  the 
label  plainly  visible.  If  any  of  the 
containers  are  not  in  good  condition,  the 
contents  should  be  placed  in  a  suitable 
container  and  properly  relabeled.  All 
containers  should  be  checked  carefuUy 
to  ensure  that  the  lids  and  bungs  are 
tight  and  the  integrity  is  satisfactory. 
Containers  should  be  checked  regularly 
for  corrosion  and  leaks.  If  such  is  found, 
the  container  should  be  transferred  to  a 
sound,  suitable,  lai^ger  container  and  be 
properly  labeled. 

The  dinoseb  storage  area  must  be 
maintained  to  mitigate  the  threat  or  the 
potential  threat  of  release.  In  the  event 
of  a  release,  the  released  product 
becomes  a  waste  (unless  it  is  cleaned  up 
and  restored  for  recycling]  which  is 
subject  to  regulation  under  Subtitle  C  of 
RCRA.  In  particular,  the  person  storing 
the  dinoseb  product  that  has  been 
spilled  must  either  clean  up  the  spill  and 
properly  store,  treat,  or  dispose  of  it  in 
accordance  with  the  appropriate 
hazardous  waste  rules  or  obtain  a 
hazardous  waste  disposal  permit  fnm 
EPA  (or  the  State  if  the  State  is 
authorized  to  carry  out  the  hazardous 
waste  program)  if  the  spill  or  release  has 
not  been  cleaned  up.  Dry,  absorbent 
materials  such  as  absoiptive  clay,  sand, 
sawdust,  vermiculite,  oil-dry,  kitty  litter, 
dry  rags,  or  paper  should  be  kept  on 
hand  for  use  as  appropriate  for  the 
emergency  cleanup  of  spills  or  leaks. 
Materials  that  are  used  for  this  purpose 
and  become  contaminated  with  dinoseb 
are  themselves  hazardous  wastes  and 
must  be  managed  as  such.  If  the  holder 
of  the  product  takes  no  action  after  a 


spill  or  release,  EPA  will  take 
appropriate  action,  including  any 
enforcement  action.  In  addition,  the 
holder  of  the  product  is  also  subject  to 
liability  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA). 

The  Agency  may  perform  inspection 
of  materials  in  storage  to  determine  if 
the  above  conditions  have  been  met 
Further  technical  advice  may  be 
obtained  from  the  EPA  Regional  Office 
contacts  listed  in  this  Notice  or  &om 
Judy  Heckman  or  Steven  Johnson  at 
EPA  Headquarters  (703-557-7695). 

As  indicated  above,  disposal  of 
certain  unused  pesticide  products  may 
be  BObject  to  regulation  as  hazardous 
wastes  under  RCRA.  However,  before 
materials  can  be  hazardous  wastes 
under  RCRA,  they  must  first  be  solid 
wastes.  Remaining  stocks  of  canceled 
pesticide  products  are  considered  solid 
wastes  subject  to  RCRA  if  they  have 
been  "discarded"  or  are  intended  for 
discard.  In  this  context,  "discarded" 
means  abandoned.  See  40  CFR 
281.2(a)(2)(i)  and  261.33,  50  FR  637. 
January  24, 1985. 

Accordingly,  if  a  person  is 
accumulating  unused  dinoseb  product 
for  disposal,  he/she  must  comply  with 
the  requirements  under  Subtitle  C  of 
RCRA  as  specified  in  40  CFR  Parts  124, 
261  through  266,  and  270.  (Details  of  the 
stor^e  requirranents  are  provided  with 
the  claim  form.)  Under  the  existing 
hazardous  waste  rules,  unused  dinoseb 
product  is  regulated  when  discarded  in 
commercial  grade,  technical  grade,  or 
off-speciHcation  form  or  if  dinoseb  is  the 
sole  active  ingredient  in  the  formulation. 
Discarded  formulations  containing 
dinoseb  as  one  of  a  number  of  active 
ingredients  are  not  presently  considered 
to  be  hazardous  wastes  unless  they 
exhibit  a  characteristic  of  hazardous 
waste.  A  formulation  is  considered 
hazardous  if  it  has  one  or  more  of  the 
following  characteristics:  it  is  easily 
combustible;  it  dissolves  metals  or  other 
materials,  or  bums  the  skin:  or  it  is 
unstable  or  undergoes  rapid  or  violent 


chemical  reaction  with  water  or  other 
materials.  Persons  accumulating  or 
possessing  dinoseb  in  less  than  the 
quantities  specified  in  these  regulations 
(1  kilogram  or  about  2  pounds  per 
month)  may  be  excluded  from  RCRA 
regulation.  For  persons  interested  in 
disposing  of  their  excess  stocks  of 
dinoseb  pesticides,  the  Agency  has 
identified  a  number  of  professional 
waste  disposal  firms.  A  list  of  these 
firms  is  available  from  EPA  Regional 
Offices,  for  which  addresses  are  listed 
in  Unit  ILE  It  should  also  be  noted  that 
the  Agency  is  in  the  process  of  obtaining 
contractor  services  to  dispose  of 
dinoseb  products,  and  will  atmounce  the 
disposal  operations  as  soon  as  possible. 

Under  the  hazardous  waste  rules, 
empty  containers  (as  defined  in  40  CFR 
261.7)  with  dinoseb  residues  are  exempt 
from  regulation.  Specifically,  containers 
that  once  contained  dinoseb  are 
considered  to  be  empty  if  they  are  triple- 
rinsed  with  an  appropriate  solvent  (or 
cleaned  by  a  method  of  equivalent 
effectiveness)  or  the  container's  inner 
liner  has  been  removed  (40  CFR 
261.7(b)(3)).  However,  the  rinsate  that  is 
generated  from  this  operation  is 
considered  a  hazardous  waste  under 
RCRA  and  must  be  managed  in 
accordance  with  the  appropriate 
management  standards  unless  the 
person  conducting  the  operation  is  a 
farmer.  Specifically,  a  farmer  disposing 
of  such  rinsate  from  a  dinoseb  container 
that  was  used  on  his/her  ov\m  farm  is 
not  subject  to  regulation  under  RCRA 
for  those  wastes  provided  he/she  triple 
rinses  each  emptied  dinoseb  container 
and  disposes  of  the  dinoseb  residues  on 
his/her  own  farm  in  a  manner  consistent 
wiOi  the  disposal  instructions  on  the 
product  label. 

(7  U.S.C.  136m  and  q) 
Dated:  April  6. 1967. 
Victor  ).  Kinun, 

Acting  As$i8tant  Administrator,  Office  of 

Pesticide*  and  Toxic  Substances. 

[FR  Doc.  87-8421  Filed  4-14-87;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  650 

Jacob  K.  Javits  Fellows  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Jacob  K. 
Javits  Fellows  Program  (formerly  the 
National  Graduate  Fellows  Program). 
These  regulations  are  needed  to 
implement  the  provisions  of  the  Higher 
Education  Amendments  of  1986. 

DATES:  Comments  must  be  received  on 
or  before  May  15, 1987.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Allen  P.  Cissell,  Director 
of  the  Jacob  K.  Javits  Fellows  Program, 
Office  of  Higher  Education  Programs, 
Office  of  Postsecondary  Education.  U.S. 
Department  of  Education.  (Mail  Stop 
3327,  ROB-3)  400  Maryland  Avenue, 
SW.,  Washington,  DC  20202,  telephone 
(202)  732^M15. 

A  copy  of  any  comments  that 
concerns  information  collection 
requirements  should  also  be  sent  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT 

Allen  P.  Cissell,  Director  of  the  Jacob  K. 
Javits  Fellows  Program,  telephone  (202) 
732-4415. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Jacob  K.  Javits  Fellows  Program  is 
authorized  under  Title  IX,  Part  C.  of  the 
Higher  Education  Act  of  1965,  as 
amended.  The  statute  provides  for 
fellowships  to  be  awarded  to  students  to 
study  at  the  doctoral  level  in  selected 
fields  of  the  humanities,  arts  and  social 
sciences. 

Many  of  the  responsibilities  under  this 
program  regarding  procedures  and 
criteria  for  selection  of  fellows  and 
general  policies  for  the  program  are 
vested  in  the  Fellowship  Board.  The 
Fellowship  Board,  composed  of 
individual  representatives  of  both  public 
and  private  institutions  of  higher 
education  and  formerly  a  Presidentially- 
appointed  Fellowship  Board,  is  now 
appointed  by  the  Secretary  of 
Education.  The  regulations  do  not 
establish  rules  on  matters  for  which  the 
Fellowship  Board  has  responsibility. 


Expbnatiaa  of  dianges 

Several  changes  that  were  made  in 
the  program  by  the  Higher  Education 
Amendments  of  1986  (Pub.  L  99-498): 

•  The  1986  legislation  has  changed 
the  name  of  the  National  Graduate 
Fellows  Program  to  the  Jacob  K.  Javits 
Fellows  Program. 

•  The  1986  legislation  requires  the 
Secretary  to  pay  $6,000  to  each 
institution  for  each  individual  awarded 
a  fellowship  and  enrolled  at  such 
institution. 

•  The  Secretary  has  determined  that 
the  financial  need  on  which  the  stipend 
levels  are  based  will  be  calculated 
under  the  provisions  of  Part  F,  Title  IV 
of  the  Higher  Education  Act,  with 
exceptions  as  noted  for  fellows  selected 
in  1966. 

•  The  1986  legislation  requires  that 
stipends  shall  provide  a  level  of  support 
comparable  to  that  provided  by 
federally  funded  graduate  fellowships  in 
the  science  and  engineering  fields.  The 
Secretary  has  determined  that  the 
stipends  as  calculated  under  §  650.42  of 
these  proposed  regulations  are. 
comparable  to  those  provided  by 
federally-funded  graduate  fellowships  in 
science  and  engineering. 

Executive  Order  12291 

The  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certificatioa 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  program  awards  fellowships  to 
students  for  study  at  the  doctoral  level 
in  selected  fields.  Individuals  are  not 
considered  to  be  small  entities  under  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act  of  198Q 

The  information  collection 
requirements  contained  in  §§  650.35  and 
650.44  of  these  regulations  will  be  sent 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980,  and  will  become  effective  after 
they  have  been  approved  by  OMB. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  OfHce  of 
Information  and  Regulatory  A^etirs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention  Joseph  F.  Lackey,  Jr. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  the 
office  of  the  Jacob  K.  Javits  Fellowship 
Program,  Office  of  Higher  Education 
Programs,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  (Mail  Stop  3327,  ROB-3),  400 
Maryland  Avenue,  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  pan.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Fart  650 

Colleges  and  universities,  Education, 
Grant  program-education.  Fellowships, 
Reporting  and  recordkeeping. 

Dated:  April  9. 1987. 
WiDiam  I.  B«nnett. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
650  of  TiUe  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  650— JACOB  K.  JAVITS 
FELLOWS  PROGRAM 

1.  The  authority  citation  for  Part  650  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1134b-1134k,  unless 
otherwise  noted. 

2.  All  references  to  "National 
Graduate  Fellows  Program"  throughout 
Part  650  are  revised  to  read  "Jacob  K. 
Javits  Fellows  Program". 

3.  In  §  650.1,  the  current  text  is 
designated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

S  CSCI    What  Is  ttM  Jacob  K.  Javtts 
FeRows  ftogram? 

***** 

(b)  Students  awarded  fellowships 
under  this  program  are  called  Jacob  K. 
Javits  Fellows. 

4.  Section  650.2  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§650.2    Who  is  sllglbls  to  apply  for  a 
IslowshIp  under  ttils  program? 


(b)  *  •  • 
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(4)  Is  a  pennanent  resident  oi  me 
Trust  Territory  of  the  Pacific  Islands; 
and 

*  •        •        ♦        ♦ 

5.  In  §  650.4,  the  dermition  of 
"Fellowship  Board"  is  amended  by 
revising  the  word  "President"  to  read 
"Secretary",  the  reference  to  "1956"  in 
the  definition  of  "Act"  is  revised  to  read 
"1965",  and  the  deSnition  of  "Fellow"  is 
revised  to  read  as  follows: 

§650.4    What  definitions  apply  to  the 
Jacob  K.  Javits  Fellows  Program? 

*  *        *        »        » 

"Fellow"  means  a  recipient  of  a  Jacob 
K.  Javits  fellowship  under  this  part. 

*  *        •        *        • 

6.  Section  650.5  is  amended  by 
revising  paragraph  (bj  to  read  as 
follows: 

§  650.5    What  does  a  fellowship  award 

include? 

«        •        *        ♦        • 

(b)  An  annual  allowance  paid  to  the 
institution  in  which  the  fellow  is 
enrolled  of  $6000. 

§650.33    f Amended] 

7.  In  §  650.33,  paragraphs  (a](3]  and 

(b)  are  removed;  the  designation  "(a)"  is 
removed  from  the  introductory  text; 
paragraph  (a)(1)  is  amended  by  adding 
"and"  at  the  end  of  the  paragraph; 
paragraph  (a)(2)  is  amended  by 
removing  ";  and"  and  adding  a  period  in 
its  place,  and  paragraphs  (a)(1)  and 
(a)(2)  are  redesignated  as  paragraphs  (a) 
and  (b)  respectively. 

8.  Section  650.42  is  revised  to  read  as 
follows: 

§  650.42    How  are  stipends  to  be 
administered? 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  an  institution  shall 
calculate  the  amount  of  a  fellow's 


financial  need  annually  in  the  same 
manner  as  that  in  which  the  institution 
calculates  its  students'  financial  need 
under  Part  F  of  Title  IV  of  the  Act.  For 
this  purpose  the  institution  shall  not 
treat — 

(1)  Any  instructional  costs  covered  by 
the  institutional  allowance  under 

§  650.41,  as  costs  of  attendance;  or 

(2)  Income  derived  from  a  fellow's 
teaching  and  research  assistantship, 
that  is  a  required  part  of  the  fellow's 
academic  program,  as  income. 

(b)  The  institution  shall  pay  the  fellow 
a  stipend  in  the  amount  of  the  fellow's 
financial  need  or  $10,000,  whichever  is 
less. 

(c)  For  a  fellowship  initially  awarded 
in  fiscal  year  1986,  the  institution  shall, 
in  fiscal  year  1987  and  in  each 
subsequent  fiscal  year  for  the  duration 
of  the  fellowship,  calculate  the  amount 
of  a  fellow's  financial  need  under  the 
procedure  in  paragraph  (a)  of  this 
section,  except  that — 

(1)  Subject  to  the  provisions  of 
paragraphs  (c)(2)  and  (3)  of  this  section. 
a  fellow  qualifies  as  an  independent 
student  for  an  award  year  if  the  fellow — 

(i)  Does  not,  during  any  of  the  relevant 
years  described  in  paragraph  (c)(2)  of 
this  section,  live  for  more  than  six 
weeks  in  the  home  of  his  or  her 
parent(s)  for  whom  income  must  be 
reported; 

(ii)  Is  not,  for  any  of  the  relevant  years 
described  in  paragraph  (c)(2)  of  this 
section,  claimed  as  a  dependent  for 
Federal  income  tax  purposes  by  those 
parent(s);  and 

(iii)  Does  not,  during  any  of  the 
relevant  years  described  in  paragraph 
(c)(2)  of  this  section,  receive  financial 
assistance  of  more  than  $750  from  those 
parent(8]. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  to  qualify  as  an 


independent  student  for  any  award 
year — 

(i)  An  unmarried  fellow  must  satisfy 
the  criteria  in  paragraph  (c)(1)  of  this 
section  for  the  first  calendar  year  of  an 
award  year  and  the  preceding  calendar 
yean  and 

(ii)  A  married  fellow  must  satisfy  the 
criteria  in  paragraph  (c)(1)  of  this 
section  for  the  first  calendar  year  of  the 
award  year. 

(3)  The  Secretary  considers  any  fellow 
to  be  an  independent  student  if,  before 
the  end  of  the  award  year — 

(i)  The  fellow's  parents  die;  or 
(ii)  The  fellow  is  declared  a  ward  of 
the  court 

(4)  As  used  in  this  paragraph — 

(i)  "Award  year"  means  the  period  of 
time  from  July  1  through  June  30  of  the 
following  year. 

(ii)  "Parent"  means  a  fellow's  natural 
or  adoptive  mother  or  father.  A  parent 
also  includes  a  fellow's  legal  guardian 
who  has  been  appointed  by  a  court  and 
who  is  specifically  required  by  the  court 
to  use  his  or  her  own  resources  to 
support  the  fellow. 

(iii)  "Parent(s)  for  whom  income  must 
be  reported"  means  a  parent  for  whom 
income  must  be  reported  under  the  Pell 
Grant  Program  regulations,  34  CFR 
690.33,  as  in  effect  on  July  1, 1986.  For 
this  purpose,  the  references  in  S  690.33 
to  the  date  of  the  fellow's  application 
are  considered  references  to  the  date  the 
fellow  applies  for  a  determination  of 
need  under  Part  F  of  Title  IV  of  the  Act. 

(d)  If  a  fellow  is  enrolled  for  less  than 
a  full  academic  year,  the  institution  shall 
pay  the  fellow  a  pro  rata  share  of  the 
stipend. 

(Authority:  20  U.S.C.  1134J) 

[FR  Doc.  87-8463  Filed  4-14-87;  8:45  am] 
BILUNQ  CODE  400(M>1-M 
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DEPARTMENT  OF  EDUCATION 

Invitation  for  Applications  for  New 
Awards  Under  the  Jacob  K.  Javits 
Fellows  Program  for  Fiscal  Year  1987 
(CFDA  No.  84.170) 

Purpose:  Provide  grants  to  eligible 
postsecondary  students  for  graduate 
fellowships  in  the  arts,  humanities,  and 
social  sciences. 

Deadline  for  transmittal  of 
applications:  June  1, 1987. 

Applications  available:  April  24. 1987. 

Available  funds:  Approximately 
$500,000  to  $700,000  may  be  available  for 
new  fellowships  in  FY  1987  after  funds 
for  continuing  fellowships  have  been 
allocated. 

Estimated  range  of  awards:  Awards 
will  range  from  zero  to  $10,000, 


depending  on  the  fellow's  financial 
need.  Additionally,  an  institution 
attended  by  a  fellow  will  receive  a 
$6,000  cost  of  instruction  payment,  in 
lieu  of  tuition. 

Estimated  average  size  of  awards: 
$15,000,  including  the  cost  of  instruction 
payment. 

Estimated  number  of  awards:  40. 

Project  period:  12  months  [with 
possibiUty  of  continuation). 

Priorities:  The  Fellowship  board  has 
determined  that  eligible  applicants  for 
this  competition  will  be  limited  to  first- 
time  graduate  students  only. 

Applicable  regulations:  Regulations 
governing  the  Jacob  K.  Javits  Fellows 
Program  as  proposed  to  be  codified  in  34 
OFR  Part  650.  (Applications  are  being 
accepted  based  on  the  Notice  of 
Proposed  Rulemaking  which  is 


published  in  this  issue  of  the  Federal 
Register.  If  any  substantive  changes  are 
made  in  the  final  regulations  for  this 
program,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications.) 

For  applications  or  information 
contact:  Allen  P.  Cissell,  Director.  MS. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  ROB-3,  Mail  Stop  3327, 
Washington,  DC  20202.  Telephone:  (202) 
732-4415. 

Program  authority:  20  U.S.C.  1134h-^. 

Dated:  April  9. 1987. 
C  Ronald  Kimberling, 
Assistant  Secretary  for  Postsecondary 
Education. 
|FR  Doc  87-8464  Filed  4-14-67;  8:45  am) 
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NOTICES 

Exemption  petitions;  summary  and  disposition,  12488 
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Federal  Communications  Commission  j 

RULES  I 

Organization,  functions,  and  authority  delegatioijs: 
Missing  children,  use  of  official  mail  in  location  and 
recovery,  12382  I 

Federal  Deposit  insurance  Corporation 

NOTICES  I 

Meetings;  Sunshine  Act,  12490  " 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas  Gas  Transmission  Corp.,  12456 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Indemnification  of  directors,  officers,  and  empjoyees  of 
Federal  home  loan  banks,  12425 

NOTICES 

Conservator  appointments: 

Future  Savings  &  Loan  Association,  12460 
Receiver  appointments: 

Central  Savings  &  Loan  Association,  12460 
(2  documents) 

First  Southern  Savings  Association  of  Jackson  County, 
12460 

Future  Savings  &  Loan  Association,  12460 

Summit  Savings  &  Loan  Association,  12460 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12490 
Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

McCoy  Industries,  Inc.,  et  al.,  12379 
Reliance  Wood  Preserving,  Inc.,  et  al.,  12379 

PROPOSED  RULES 

Prohibited  trade  practices: 
Encyclopaedia  Britannica,  Inc.,  12430 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plan/environmentj  1 
statements;  availability,  etc.: 
Yukon  Delta  National  Wildlife  Refuge.  AK,  12^73 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Adhesive  coatings  and  components — 

Synthetic  primary  linear  aliphatic  alcohols,  12380 
PROPOSED  RULES  [ 

Human  drugs: 

Investigational  new  drugs;  treatment  use  and  sale,  12431 
NOTICES 

Human  drugs: 
International  drug  scheduling — 
Propylhexedrine;  correction.  12491 
Pyrovalerone;  correction.  12491 
Regulatory  review  period  determinations — 
Exirel,  12460 
Laser  variance  approvals,  etc.: 

Laser  Images.  Inc..  et  al.,  12461 
Medical  devices;  premarket  approval: 
Acutscan  Model  100  MRI  System,  12462 


Charter  Labs  Hydrogen  Peroxide  Disinfection  System, 

12463 
Models  505  and  509  Pulse  Generator  with  Models  1000 

and  1006  Programmer,  12464 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  program: 

School  breakfast  program — 
Nutritional  improvements  and  offer  versus  serve,  12419 
NOTICES 
Meetings: 

Child  Nutrition  National  Advisory  Council,  12442 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Electrical  stimulating  equipment;  safety  and  sanitation 
requirements,  12422 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  12452  | 

Healtti  and  Human  Services  Department 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

12466 
Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc.;  order  of  succession — 

Cleveland,  12467 


interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 

Bureau 
NOTICES 

Privacy  Act;  systems  of  records,  12468 
Watches  and  watch  movements;  allocation  of  quotas: 
Guam,  12444  1 

international  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  12444 
Watches  and  watch  movemeats;  allocation  of  quotas: 
Guam,  12444 

Interstate  Commerce  Commission 

RULES  I 

Reports: 

Railroads;  waybill  sample;  flata  release  procedures,  12415 
NOTICES 

Rail  carriers:  | 

Cost  of  capital;  limited  revenue  adequacy  proceeding, 
12475 

Waybill  data;  release  for  uie,  12475 
Raiload  services  abandonment: 

Missouri-Kansas-Texas  Railroad  Co.,  12474 


Labor  Department 

See  Labor  Statistics  Bureau;  lline  Safety  and  Health 
Administration 
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Labor  Statistics  Bureau 

NOTICES 

Meetings: 
Labor  Research  Advisory  Council  Conunittees,  12475 

Land  Management  Bureau 

NOTICES 

Management  framework  plans,  etc.: 

Utah,  12471 
Meetings: 

Winnemucca  District  Advisory  Council,  12472 
Motor  vehicles;  off-road  vehicle  designations: 

New  Mexico,  12470 
Oil  and  gas  leases: 

Wyoming,  12468 
(2  documents) 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  12468, 12469 
(2  documents] 

California,  12469,  12470 
(3  documents] 

Idaho,  12473 
Withdrawal  and  reservation  of  lands: 

Nevada,  12472 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  12494 

Mercttant  Marine  and  Defense,  Commission  on 

See  Commission  on  Merchant  Marine  and  Defense 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Meadows  Coal  Co.  No.  4, 12478 

National  Aeronautics  and  Space  Administration 

RULES 

Grant  and  cooperative  agreement  handbook,  12377 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  0MB 
review,  12452 
Meetings: 
Space  Systems  and  Technology  Advisory  Committee, 
12476 

National  Credit  Union  Administration 

RULES 

Federal  credit  unions: 
Insurance;  requirements  and  voluntary  termination,  12365 
Merger  procedures  and  voluntary  termination  or 
conversion  of  insured  status,  12370 

PROPOSED  RULES 

Federal  credit  unions: 

Community  development  revolving  loan  program,  12427 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Arts  and  Artifacts  Indemnity  Panel,  12477 
Arts  National  Council,  12477 
Music  Advisory  Panel,  12477 


National  institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  12465 

(2  documents] 
National  Institute  of  Child  Health  and  Human 

Development,  12465 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  12466 
National  Institute  of  Environmental  Health  Sciences, 
12466 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Whaling  Commission,  International: 
Bowhead  whales;  strike  quota,  12445 

National  Science  Foundation 

NOTICES 

Meetings: 
Decision,  Risk,  and  Management  Science  Program 

Advisory  Panel,  12479 
Eukaryotic  Genetics  Program  Advisory  Panel,  12479 
Law  and  Social  Science  Advisory  Panel,  12479 
Linguistics  Advisory  Panel,  12478 
Molecular  and  Cellular  Neurobiology  Program  Advisory 

Panel,  12478 
Physics  Advisory  Committee,  12478 
Political  Science  Advisory  Panel,  12478 
Regulatory  Biology  Advisory  Panel,  12479 

Nuclear  Regulatory  Commission 

RUUS 

Plants  and  materials,  physical  protection: 

Safety  related  equipment;  designation  and  protection  of 
vital  locations,  etc.;  miscellaneous  amendments; 
correction,  12364 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  12481 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  12479 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Patent  and  Trademark  Office 

NOTICES 

Mask  works;  interim  protection  for  nationals,  domiciliaries, 
and  sovereign  authorities: 
Switzerland,  12445 

Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 

COD  service;  acceptance  of  personal  checks  for  COD 
payment,  12432 
Freedom  of  Information  Act;  implementation: 

Uniform  fee  schedule  and  administrative  guidelines,  12434 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
12483 
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Depository  Trust  Co.,  12484 

National  Association  of  Securities  Dealers,  Inc.,  12482 

Pacific  Clearing  Corp..  12486 

Pacific  Securities  Depository  Trust  Co„  12486 
Applications,  hearings,  determinations,  etc.: 

California  Tax-Free  Money  Fund,  12483 

Public  utility  holding  company  filings,  12481 

Soil  Conservation  Service  \ 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bolton,  NY,  12442 

Mineral  County  Schools,  WV,  12443 
Wolf  River  Watershed,  KS,  12442 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

12487 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard:  Federal  Aviation  Administrati 
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United  States  Information  Agency 

NOTICES 

Meetings: 
Public  Diplomacy.  U.S.  Advisory  Commission,  J2489 

Veterans  Administration 

RULES 

Loan  guaranty: 
Interest  rates,  12381 

NOTICES 

Meetings: 
Commission  to  Assess  Veterans'  Education  PoBcy,  12489 


Separate  Parts  In  This  Issue 

Part  II 

Office  of  Management  and  Budget,  12494 

Part  III 

Department  of  Education,  12508 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents   having 
general  appTicabinty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regutetions,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sotd 
by  the  SupenrUenbent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Ptant  HeaKh  Inspection 
Service 


[Docket  No.  87-010] 
7  CFR  Part  301 

Pink  Bollworm  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  amending  the  pink 
bollworm  quarantine  and  regulations  by 
adding  Lincoln  County,  Arkansas,  as  a 
suppressive  area  to  the  list  of  pink 
bollworm  regulated  areas.  This  action  is 
necessary  to  impose  certain  restrictions 
on  the  interstate  movement  of  regulated 
articles  in  order  to  prevent  the  artificial 
movement  of  the  pink  bollworm  into 
noninfested  areas. 

DATES:  Interim  rule  effective  April  16, 
1987.  We  will  consider  your  comments  if 
we  receive  them  on  or  before  June  15, 
1987. 

ADDRESSES:  Send  written  comments  to 
Steven  B.  Farbman,  Assistant  Director, 
Regulatory  Coordination.  APHIS,  USDA, 
6505  Belcrest  Road.  Room  728,  Federal 
Building,  Hyattsville,  MD  20782.  Please 
state  that  your  comments  refer  to 
Docket  Number  87-010.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8:00  a.m.  and  4:30  pan..  Monday 
through  Friday,  except  holidays. 

FO«  FURTHER  INFORMATION  CONTACT 
Michael  J.  Shannon.  Senior  Staff  Officer. 
Field  Operations  Support  Stafi.  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  6505  Belcrest 
Road,  Room  663,  Federal  Building. 
Hyattsville,  MD  20782,  (301)  436-8295. 


SUPPt-EMENTARY  INFORMATION: 
Background 

The  pink  bollworm,  Pectinophora 
gossypiella  (Saunders),  is  one  of  the 
most  destructive  and  widespread  insect 
pests  of  cotton  in  the  world.  This  insect 
spread  to  the  United  States  from  Mexico 
in  1917  and  now  occurs  throughout  most 
of  the  cotton-producing  States  west  of 
the  Mississippi  River. 

The  pink  bollworm  quarantine  and 
regvilations  (contained  in  7  CFR  301.52  et 
seq.,  and  referred  to  below  as  the 
regulations)  quarantine  the  States  of 
Arizona.  Arkansas,  California, 
Louisiana,  Mississippi,  Nevada,  New 
Mexico,  Oklahoma,  and  Texas  because 
of  the  pink  bollworm.  The  regulations 
restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  States  for  the  purpose  of 
preventing  the  artificial  spread  of  the 
pink  bollworm.  We  are  amending 
§  301.52-2a  of  the  regulations  by  adding 
Lincoln  County,  Arkansas,  as  a 
suppressive  area  to  the  list  of  pink 
bollworm  regulated  areas. 

Regulated  arees  for  pink  bollworm  are 
designated  as  either  suppressive  areas 
or  generally  infested  areas.  Restrictions 
are  imposed  on  the  interstate  movement 
of  regulated  articles  &om  both  in  order 
to  prevent  the  artificial  movement  of  the 
pink  bollworm  into  noninfested  areas. 
However,  the  eradication  of  pink 
bollworm  is  undertaken  as  an  objective 
only  in  places  that  are  designated  as 
suppressive  areas. 

Prior  to  the  effective  date  of  this 
document.  Lincoln  County  in  Arkansas 
contained  no  areas  regulated  because  of 
pink  bollworm.  We  are  designating  all  of 
Lincoln  County  as  a  suppressive  area. 
Surveys  conducted  by  inspectors  of  the 
United  States  Department  of  Agriculture 
and  a  State  agency  of  Arkansas 
estabhsh  that  pink  bollworm  has  spread 
to  areas  in  Lincoln  County.  In  order  to 
prevent  the  spread  of  pink  bollworm 
and  to  facihtate  its  ultimate  eradication, 
we  are  amending  the  regulated  areas  in 
§  301.52-2a  of  the  regulations  by 
designating  all  of  Lincoln  County  in 
Arkansas,  as  a  suppressive  area. 
Emergency  Actioo 

William  F.  Helms,  Deputy 
Administrator  of  the  Animal  and  Want 
Health  Inspection  Service  for  Plant 
Protection  and  Quarantine,  has 
determined  that  an  emergency  situation 
exists,  which  warrants  publication  of 
this  interim  rule  without  prior 


opportunity  for  a  pubUc  comment 
Because  of  the  possibility  that  the  pink 
bollworm  could  spread  artificially  to 
noninfested  areas  of  the  United  States, 
immediate  action  is  required  to  control 
the  spread  of  this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  of  5 
U.S.C  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest,  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  are  being 
solicited  for  60  days  after  publication  of 
this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  will  have  an 
estimated  annual  effect  on  the  economy 
of  less  than  $10,000;  will  not  cause  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  govenmient 
agencies,  or  geographic  regions:  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  actioa  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
Lincoln  County  in  Arkansas.  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that, 
although  there  are  hundreds  of  small 
entities  that  move  these  articles 
interstate  from  nonregulated  areas  in  the 
United  Slates,  only  about  five  small 
entities  move  them  interstate  from 
Lincoln  County.  Arkansas.  Further,  the 
overall  economic  impact  from  this 
action  is  estimated  to  be  less  than 
$10,000. 


Under  ifiese  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

The  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Pink 
boUworm,  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee.  150ff.  161. 
162  and  164-167;  7  CFR  2.17,  2.51,  and 
371.2(c). 

2.  Section  301.52-2a  is  amended  by 
revising  the  list  of  regulated  areas  in  the 
State  of  Arkansas  to  read  as  follows: 

§301.52-2a    Regulated  areas;  suppressive 
and  generally  Infested  areas. 

***** 

Arkansas 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  area. 

Chicot  County.  That  portion  of  the 
county  lying  north  of  U.S.  Highway  82. 

Desha  County.  The  entire  county. 

Drew  County.  That  portion  of  the 
county  lying  east  of  State  Highway  293 
and  State  Highway  4. 

Jefferson  County.  That  portion  of  the 
county  lying  east  of  U.S.  Highway  79. 

Lincoln  County.  The  entire  county. 

Monroe  County.  That  portion  of  the 
county  lying  east  of  White  River  and 
south  of  U.S.  Highway  79  and  U.S. 
Highway  49. 

Phillips  County.  That  portion  of  the 
county  lying  south  of  U.S.  Highway  49. 
***** 

Done  in  Washington.  DC,  this  10th  day  of 
April.  1987. 
D.  Husnik, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animai  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  87-6452  Filed  4-15-87;  8:45  am] 

BUUNG  CODE  3410-34-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

Miscellaneous  Amendments 
Concerning  Physical  Protection  of 
Nuclear  Power  Plants;  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  document  amends  a 
final  rule,  published  by  the  Nuclear 
Regulatory  Commission  (NRC)  in  August 
1986.  which  revised  10  CFR  Part  73  to 
provide  a  more  safety-conscious 
safeguards  system  while  maintaining 
currant  levels  of  protection.  This  action 
is  necessary  to  correct  the  inadvertent 
deletion  of  the  requirement  to  consider 
the  central  alarm  station  at  nuclear 
power  reactors  a  vital  area,  and  to 
inform  affected  licensees  and  the  public 
of  the  inadvertent  deletion. 

EFFECTIVE  DATE:  April  18, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Prisdlla  A.  Dwyer,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (301) 
427-4773. 

SUPPLEMENTARY  INFORMATION:  Prior  tO 
the  publication  of  the  Miscellaneous 
Amendments  as  a  final  rule  on  August  4, 
1986  (51  FT^  27817),  Nuclear  power 
reactor  licensees  were  required  to 
consider  their  central  alarm  stations  as 
vital  areas  under  {  73.55(e)(1).  When  the 
Miscellaneous  Amendments  were  first 
proposed  on  August  1, 1984  (49  FR 
30735),  they  introduced  the  new  concept 
of  "vital  islands."  Under  that  proposed 
rule,  the  central  alarm  station,  along 
with  four  other  areas,  was  designated  as 
an  independent  vital  island  which,  in 
essence,  maintained  the  requirement 
that  the  central  alarm  station  be 
considered  vital.  Public  comment  on  the 
proposed  rule  indicated  some  confusion 
over  use  of  the  terms  "vital  islands"  and 
"independent  vital  islands."  Due  to 
these  comments  and  the  evolving  nature 
of  vital  area/island  policy  at  that  point 
in  time,  the  determination  was  made  by 
the  staff  to  delete  these  new  concepts 
from  the  amendments  when  published 
as  a  final  rule.  In  doing  so,  however,  the 
original  requirement  to  consider  the 
central  alarm  station  a  vital  area 
inadvertently  was  not  inserted  back  into 
the  regulation.  The  purpose  of  this 
notice  is  to  clarify  that  central  alarm 
station  remain  a  vital  area 
notwithstanding  the  error  in  the  prior 
publication.  This  revision  will  have  no 
impact  on  power  reactor  licensees 
because  previous  security  plan 


commitments  to  protect  the  central 
alarm  station  as  vital  have  been 
maintained  throughout  this  period. 

Because  all  central  alarm  stations  at 
nuclear  power  reactors  have  been,  and 
continue  to  be  protected  as  vital  areas 
and  because  the  omission  being 
corrected  was  inadvertent,  notice  of 
proposed  rulemaking  and  public 
comment  thereon  is  unnecessary  for  this 
administrative  amendment.  Also,  for 
these  and  additional  reasons  the  NRC 
finds  that  good  cause  exists  to  waive  the 
30-day  deferred  effective  date 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)).  The 
omission  must  be  corrected  immediately 
to  avoid  the  potential  for  confusion  over 
the  legal  requirement  for  maintaining  the 
vital  status  of  central  alarm  stations. 
Therefore,  the  rule  is  effective  on 
publication  in  the  Federal  Register. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  or  requirements  and  therefore 
is  not  subject  to  the  requriements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et.  seq.). 

Regulatory  Analysis 

No  regulatory  analysis  has  been 
prepared  for  this  final  rule  because  there 
are  anticipated  to  be  no  cost  or  resource 
impacts  to  the  NRC  or  affected 
licensees. 

Backfit  Analysis 

No  backfit  analysis  has  been  prepared 
for  this  final  rule  because  of  its 
administrative  nature  and  recodification 
of  prior  commitments. 

List  of  Subjects  in  10  CFR  Part  73 

Hazardous  materials-transportation. 
Incorporation  by  reference.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Reporting  and 
recordkeeping  requirements,  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendment  to 
10  CFR  Part  73. 
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PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sec.  181.  68  Stat.  94a,  as 
amended  (42  U.S.C.  2201);  sec  201.  88  Stat 
.1242,  as  amended  (42  U.S.C.  5841). 

2.  In  §  73.55,  paragraph  (e)(1)  is 
revised  to  read  as  follows: 

§  73.55    Requirements  for  physical 
protection  of  Ncensed  acttvitie*  in  nuclear 
power  reactors  against  radlologlcat 
sat>otage. 

*  *        •        •        • 

(e)  Detection  aids.  (1)  All  alarms 
required  pursuant  to  this  part  must 
annunciate  in  a  continuously  manned 
central  alarm  station  located  within  the 
protected  area  and  in  at  least  one  other 
continuously  manned  station  not 
necessarily  onsite,  so  that  a  single  act 
cannot  remove  the  capability  of  calling 
for  assistance  or  otherwise  responding 
to  an  alarm.  The  onsite  central  alarm 
station  must  be  considered  a  vital  area 
and  its  walls,  doors,  ceiling,  floor,  and 
any  windows  in  the  walls  and  in  the 
doors  must  be  bullet-resisting.  The 
onsite  central  alarm  station  must  be 
located  within  a  building  in  such  a 
manner  that  the  interior  of  the  central 
alarm  station  is  not  visible  from  the 
perimeter  of  the  protected  area.  This 
station  must  not  contain  any  operational 
activities  that  would  interfere  v«th  the 
execution  of  the  alarm  response 
function.  Onsite  secondary  power 
supply  systems  for  alarm  annunciator 
equipment  and  non-portable 
communications  equipment  as  required 
in  paragraph  (f)  of  this  section  must  be 
located  within  vital  areas. 

*  •        •        ♦        * 

Dated  at  Bethesda,  Maryland  this  8fh  day 
of  April.  1987. 

For  the  Nuclear  Regulatory  Commission. 

Victor  Stella,  Jr., 

Executive  Director  for  Operations. 

(FR  Doc.  87-8607  Filed  4-15-87;  8:45  am] 
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summary:  The  NCUA  Board  has 
adopted  fmal  rules  concerning  business 
loans  made  by  federally-insured  credit 
unions  and  concerning  preferential 
treatment  and  prohibited  fees  on 
business  and  other  loans.  These  final 
rules  are  based  on  a  proposed  rule 
issued  by  the  NCUA  Board  on  ]une  19. 
1986  [see  51  FR  23234,  June  26. 1988).  and 
a  revised  proposed  rule  issued  by  the 
NCUA  Board  on  December  17. 1988  (see 
51  FR  46869,  December  29, 1986).  These 
final  rules  incorporate  many  of  the 
recommended  changes  and  amendments 
submitted  by  commenters  on  the  prior 
proposals.  Major  revisions  involve  the 
definition  of  member  business  loans 
(§  701.21(h)(l)(i)).  written  business  loan 
policies  (§  701.21(h)(2)),  prohibited  fees 
and  preferential  loan  treatment 
(§  701.21(c)(8)  and  (d)(5)).  and  minimum 
loan  policy  requirements  for  federally- 
insured  credit  unions  (5  741.3). 
EFFECTIVE  DATE  July  1,  1987. 
address:  National  Credit  Union 
Administration,  1776  G  Street,  NW.. 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT 

J.  Leonard  Skiles,  Regional  Director, 
Region  V  (Austin),  611  East  6th  Street. 
Suite  407,  Austin.  TX  78701;  or  D. 
Michael  Riley,  Director.  Office  of 
Examination  and  Insurance,  or  Steven  R. 
Bisker.  Assistant  General  Counsel,  1776 
G  St.,  NW.,  Washington.  DC  20456.  or 
telephone:  (512)  482-5131  (Mr.  Skiles); 
(202)  357-1065  (Mr.  Riley);  or  (202)  357- 
1030  (Mr.  Bisker). 
SUPPIXMENTARY  INFORMATION:^ 

Background  and  General  Comments 

Approximately  350  comment  letters 
were  submitted  on  the  June  1986 
proposal  and  approximately  85  letters 
were  submitted  on  the  December 
proposal.  A  majority  of  the  commenters 
on  the  second  proposal  either  expressed 
support  for  the  rules,  or  expressed 
appreciation  of  NCUA's  responsiveness 
and  recommended  additional  changes. 
Some  of  the  commenters,  although 
recognizing  the  present  need  for  a  rule, 
urged  the  NCUA  Board  to  commit  to 
review  the  rule  in  one  to  two  years. 
NCUA  has  already  begun  to  collect  data 
on  business  loans  in  conjunction  with 
the  Semiannual  Report  (Form  5300)  and 
will  review  the  data  over  a  period  of 
three  years  or  less.  This  process  will 
help  the  NCUA  Board  determine  the 
effectiveness  of  and  the  continued  need 
for  this  final  rule. 

While  the  process  of  public  debate 
and  comment  on  this  rule  has  been 
relatively  long,  with  numerous 
discussions,  lectures,  and  articles 
addressing  the  subject,  there  continues 
to  be  some  misimderstanding  about  the 


objectives  of  the  provisions  concerning 
member  business  loans.  The  Board 
wants  to  stress  that  it  is  not  its  intent  to 
prohibit  commercial  lending.  Rather,  the 
objective  of  the  rule  is  to  help  establish 
a  framework  to  ensure  that  business 
loans  are  made  in  a  way  that  will  reduce 
the  risk  inherent  in  such  loans  and 
provide  for  adequate  financial  backup 
(reserves)  in  the  event  that  losses  are 
incurred.  The  Board's  goal  is  to  provide 
the  basis  for  a  system  of  business 
lending  that  is  consistent  with  safe  and 
sound  practices  and  that  will  help  to 
reduce  losses  to  federally-insured  credit 
unions  and  the  National  Credit  Union 
Share  Insurance  Fund  ("NCUSIF').  This 
is  the  principal  reason  for  bringing  all 
federally-insured  credit  unions  within 
the  scope  of  the  rule. 

Some  commenters  have  questioned 
NCUA's  authority  to  extend  the  rule  to 
federally-insured  state  credit  unions. 
They  argue  that  the  Board's  general 
rulemaking  authority  in  section 
209(a)(ll)  of  the  FCU  Act  (12  U.S.C. 
1789(a)(ll))  does  not  empower  NCUA  to 
promulgate  a  rule  such  as  this.  The 
Board  does  not  agree.  The  objective  of 
these  rules  is  to  ensure  that  lending 
practices  are  conducted  in  a  safe  and 
sound  manner.  Unsafe  business  lending 
practices  by  federally-insured  state 
credit  unions  directly  affect  the  risk  of 
loss  to  the  NCUSIF  and  in  fact  have 
resulted  in  many  miUions  of  dollars  of 
losses  in  the  last  several  years. 
Similarly,  instances  of  preferential  and 
substandard  lending  to  insiders  have 
resulted  in  very  severe  losses.  Thus  the 
application  of  these  ruies  to  federally- 
insured  state  credit  unions  is  not  a 
matter  of  unconstitutional  overreaching, 
but  instead  is  simply  a  matter  of  meeting 
certain  minimum  standards  as  a 
condition  of  Federal  insurance.  In  this 
connection,  section  201(b)(9)  of  the  Act 
(12  U.S.C.  1781(b)(9))  provides  that 
insured  credit  unions  agree  "to  comply 
with  the  requirements  of  [Title  U  of  the 
FCU  Act]  and  of  the  regulations 
prescribed  by  the  Board  pursuant 
thereto."  The  record  reflects  that  NCUA 
has  used  this  authority  only  when 
necessary  to  establish  minimum  safety 
and  soundness  standards  as  a  condition 
of  Federal  insurance. 

Further,  the  Board,  in  this  instance, 
has  provided  exemptions  for  federally- 
insured  state  credit  unions  in  states  that 
adopt  rules  "substantially  equivalent"  to 
NCUA's  rules.  [See  discussions  under 
"Applicability  of  Rules  to  Federally- 
Insured  State  Credit  Unions,"  below.) 

The  most  frequently  received 
comments  and  the  changes  that  have 
been  made  in  the  final  rule  are  detailed 
below. 
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ir'roniDiiea  tees  i:3ecuon  /ui.21(c)(8)) 

This  is  one  of  two  sections  of  the  rules 
that  apply  to  all  loans  to  members  by 
Federal  and  federally-insured  state 
credit  unions.  This  Section  of  the 
proposal  would  have  prohibited  all 
officials  and  employees,  and  their 
inunediate  family  members,  from 
receiving  loan-related  commission  and 
fee  income.  "Immediate  family  member" 
was  very  broadly  defined.  Many 
commenters  expressed  concern  about 
the  breadth  of  this  prohibition.  In 
response  to  the  comments,  the  final  rule 
narrows  the  prohibition  to  directors, 
committee  members,  loan  officers,  and 
senior  management  employees  (defined 
essentially  to  include  the  CEO  and  his 
or  her  top  assistants],  and  narrows  the 
definition  of  "immediate  family 
member"  to  the  spouse  and  other 
relatives  living  in  the  same  household. 

The  conflicts  of  interest  sought  to  be 
eliminated  by  this  Section  of  the  rule 
exist  principally  where  the  person 
involved  is  in  a  position  of  authority  in 
the  credit  union  so  as  to  influence  or 
make  decisions  that  can  affect  their 
pecuniary  interest.  Non-senior 
employees,  therefore,  need  not  be 
included  in  the  prohibition. 

The  definition  of  "immediate  family 
member"  was  amended  because  many 
commenters  expressed  concern  that 
relatives  of  directors,  committee 
members,  and  employees,  previously 
included  in  the  definition,  were 
unwarrantedly  precluded  from  doing 
business  (providing  services  in 
connection  with  underwriting,  insiu-ing, 
servicing,  or  collecting  loans  or  lines  of 
credit)  with  the  credit  union.  The  Board 
agrees  that  the  prohibition  may  have 
been  unnecessarily  broad  and. 
therefore,  has  limited  the  definition.  It  is 
expected,  however,  that  any  such 
dealings  will  be  at  arm's  length  and  in 
the  best  interest  of  the  credit  umon. 

Nonpreferential  Treatment  (Section 
701.21(d)(5)) 

This  is  the  second  provision  of  the 
lending  rules  that  applies  to  both 
member  business  and  nonbusiness 
loans.  This  section  prohibits  preferential 
loans  to  directors  and  committee 
members  and  to  their  immediate  family 
members  and  business  associates.  As  in 
the  case  of  the  provisions  on  prohibited 
fees,  the  definition  of  immediate  family 
member  is  limited  to  the  spouse  and 
other  family  members  living  in  the  same 
household.  This  change  has  also  been 
made  in  5701.21(h)(l)(iv)  (prohibiting 
certain  business  loans  to  senior 
management  employees,  discussed 
below),  and  it  is  noted  that  the  Board 
will,  in  the  near  future,  review  other 


provisions  in  NCUA's  Rules  and 
Regulations  where  the  term  appears  and 
will  consider  consistent  revisions  to 
those  Sections  as  well  [see  e.g., 
S  701.27(c)(3)  concerning  "credit  union 
service  organizations,"  S  701.36(b)(6) 
concerning  fixed-assets.  §  703.2(1) 
concerning  investment  activities,  and 
S  721.2(c)  concerning  insurance  and 
groi^)  purchasing). 

Defmition  of  Member  Business  Loan 
(Seation  701.21(h)(l)(i)) 

A  recommendation  contained  in 
several  comment  letters  was  that  the 
exception  from  the  definition  of  member 
business  loans  in  paragraph  (A),  for 
loans  fully  secured  by  a  lien  on  a  1  to  4 
family  dwelling,  not  be  limited  to  the 
member's  primary  or  secondary 
residence.  The  proposed  rule  was 
limited  because  it  was  not  the  Board's 
intention  to  except  out  from  the 
definition  real  estate  investment  loans 
fully  secured  by  such  property.  The 
commenters  believed  that  the  proposed 
rule  was  overly  restrictive.  The  Board 
has  reconsidered  its  position  and  has 
amended  the  rule  to  expand  the 
exception  to  include  a  loan  or  loans 
fully  secured  by  (1)  the  member's 
primary  residence,  or  (2)  the  member's 
secondary  residence,  or  (3)  one  other  1 
to  4  family  dwelling  owned  by  the 
member.  The  change  will  permit  a 
member  to  have  a  total  of  three  fully 
secured  loans  (primary  residence, 
secondary  residence  and  one  other)  that 
woild  not  otherwise  be  subject  to 
S  7(n.21(h).  This  change  should 
accommodate  those  instances  where  a 
member  purchases  a  new  primary 
residence  and  does  not  sell  his  prior 
residence  but,  instead,  rents  it  to  a 
family  member  or  other  person.  In  many 
cases,  the  motivation  to  maintain  the  old 
residence  is  not  investment  oriented  but 
rather  to  provide  a  home  for  a  family 
member. 

Some  commenters  asked  whether 
loans  fully  secured  by  condominium  or 
cooperative  apartments  or  townhouses 
were  included  in  the  exception.  The 
Board  interprets  1  to  4  family  dwelling 
as  including  these  kinds  of  residential 
properties. 

The  Board  also  received  several 
coounents  asking  that  paragraph  (B),  the 
exception  for  loans  fully  secured  by 
shares  in  the  credit  union,  be  broadened 
to  include  deposits  in  other  financial 
institutions  such  as  banks,  savings  and 
loan  associations,  and  other  credit 
unions.  The  Board's  initial  reason  for 
limiting  the  exclusion  to  shares  in  the 
credit  union  was  its  concern  that  credit 
uidons  would  fail  to  take  the  steps 
necessary  to  properly  obtain  a  fully 
secured  interest  in  deposits  held  at  other 


financial  institutions.  The  Board  has 
amended  the  rule  to  include  deposits  in 
other  financial  institutions  but  cautions 
credit  unions  that,  for  the  exception  to 
apply,  they  must  have  completed  all 
necessary  agreements,  filings, 
notifications,  etc.,  required  imder  state 
law  to  fully  secure  (perfect)  their 
interest  in  such  deposits. 

A  number  of  conmienters  urged  the 
Board  to  raise  the  $25,000  trigger  amount 
specified  in  paragraph  (C)  (loans  less 
than  $25,000  are  not  subject  to 
S  701.21(h))  to  $50,000.  The  Board  has 
not  increased  the  trigger  amount 
because  it  would  remove  many  loans 
from  coverage  under  S  701.21(h)  that,  for 
safety  and  soundness  reasons,  need  to 
be  underwritten,  monitored,  and 
serviced  in  conformance  with  this  rule. 
It  is  apparent  from  some  of  the 
comments  that  there  is  still  confusion  as 
to  the  effect  of  the  $25,000  trigger 
amo\int.  Simply  stated,  paragraph  (C) 
excludes  all  loans  under  $25,000  that, 
but  for  the  amount  of  the  loan,  would 
otherwise  be  subject  to  the  member 
business  loan  rule  S  701.21(h)).  It  is  not  a 
ceiling  on  the  dollar  amount  diat  can  be 
extended  for  a  business  loan.  Further, 
the  fact  that  a  loan  is  excluded  from 
coverage  under  S  701.21(h)  does  not 
mean  that  the  loan  is  not  subject  to 
other  applicable  provisions  of  S  701.21  or 
other  applicable  sections  of  the  NCUA 
Rules  and  Regulations  and  the  FCU  Act. 
The  Board  received  a  comment  letter 
from  the  Small  Business  Administration 
("SBA")  concerning  the  exclusion  in 
paragraph  (D)  for  loans  fully  insured  or 
guaranted  by  an  agency  of  the  Federal 
government.  The  SBA  stressed  that  the 
requirements  in  S  701.21(h)  are 
consistent  with  the  types  of 
requirements  followed  by  lenders 
participating  in  SBA's  business  loan 
guaranty  program.  Any  credit  union  that 
is  not  conforming  to  these  standards  will 
likely  not  be  approved  by  SBA. 
Therefore,  while  paragraph  (D)  provides 
credit  unions  with  an  exclusion  for 
mandatory  coverage  under  the  rule,  the 
provisions  in  the  rule  would  generally 
need  to  be  followed  to  satisfy  SBA 
requirements. 

Lastly,  the  Board  notes  that  in  each 
instance  in  the  rule  where  the  term 
"fully  secured"  appears,  it  means 
interests  obtained  by  a  credit  union  in 
the  specific  collateral  sufficient  to  give 
the  credit  union  an  unimpaired  right, 
free  from  the  right  of  subsequent 
creditors,  lienholders.  receivers,  trustees 
in  bankruptcy,  etc..  to  foreclose  (take) 
the  collateral  in  the  event  of  default  by 
the  borrower. 


/  Vol.  52.  No.  73  /  Thursday.  April  16,  1987  /  Rules  ar 


Nations 


i67 


Written  Loan  Policies  (Section 
701.21(h)(2)(i)) 

Paragraph  (H)  in  §  701.21(h)(2)(i)  of  the 
proposed  rule  generated  many 
comments.  This  provision  required  that 
Financial  statements  and  other 
documentation,  including  tax  returns  be 
updated  on  an  annual  or  more  frequent 
basis.  Several  of  the  commenters  stated 
that  because  of  the  size  of  certain  loans 
and  the  types  of  small  businesses 
involved,  the  cost  to  the  borrower  to 
provide  the  required  updated  reports 
and  documentation  would  be 
prohibitive.  The  same  concern  was 
expressed  by  the  commenters  as  to  the 
requirements  in  paragraph  (G)  which 
call  for.  among  other  things,  balance 
sheet,  trend  and  structiu-e  analysis;  ratio 
analysis  of  cash  flow,  income  and 
expenses,  and  tax  data.  Commenters 
also  argued  that  these  analyses  were 
unnecessary  where  the  income  flow 
relied  upon  to  repay  the  loan  is  not  from 
the  business. 

In  response  to  these  concerns,  the 
Board  has  combined  parts  of  paragraphs 
(G)  and  (H)  to  form  a  new  paragraph 
(H).  The  new  paragraph  states  that  a 
credit  union's  written  loan  policy  shall 
provide  for  the  analysis  and  updating  of 
documentation  specified  in  the 
paragraph  unless  the  credit  union's 
board  of  directors  finds  that  it  is  not 
appropriate  for  a  particular  type  of 
business  loan  and  states  the  reasons  for 
those  findings  in  the  credit  union's 
written  policies.  These  reasons  must  be 
based  on  sound  business  lending 
practices  and  be  clear  as  to  the  basis  for 
excepting  out  a  particular  type  of 
business  loan.  NCUA  examiners  will  be 
instructed  to  carefully  review  the  credit 
union's  board  of  directors  findings  in 
this  regard.  Lastly,  the  new  paragraph 
requires  "periodic"  updating  instead  of 
yeariy  or  more  frequent  updating.  The 
larger  and  the  more  complex  the  loan, 
the  more  documentation  is  required  and 
the  more  frequently  it  must  be  updated. 

Paragraph  (L),  which  had  required  the 
periodic  disclosure  to  members  of  the 
number  and  aggregate  dollar  amount  of 
business  loans  made  to  officials,  and 
employees,  has  been  amended  to  require 
only  the  periodic  disclosure  of  the 
number  and  aggregate  dollar  amount  of 
member  business  loans.  Commenters 
stressed  that  the  privacy  of  credit  union 
officials  and  employees  could  be 
infringed  by  such  disclosures.  The  Board 
believes  that  there  are  sufficient 
safeguards  in  the  final  rule  to  protect 
against  insider  dealing  and  conflicts  of 
interest.  The  Board  has  determined  that 
these  additional  disclosures  are  not 
necessary  and  has  amended  the  final 
rule. 


Loans  to  One  Borrower  (Section 
701.21(h)(2)(ii)) 

Several  commenters  ought  to  have  the 
20%  (of  reserves]  loan-to-one-borrower 
limit  increased  and  to  have  the  rule 
specify  the  criteria  to  be  evaluated  by 
the  Board  in  considering  whether  to 
approve  a  credit  union's  request  to  raise 
the  limit.  Additionally,  some 
commenters  sought  an  exception  from 
inclusion  in  the  20%  limit  of  that  portion 
of  a  member  business  loan  that  is  fully 
secured  by  a  1  to  4  family  dwelling  that 
is  the  member's  primary  residence, 
secondary  residence,  or  one  other  such 
dwelling  owned  by  the  member. 

The  Board  continues  to  believe  that 
the  20%  limitation  is  necessary  for  safety 
and  soundness  reasons  and  is 
comparable  to  limits  established  by 
other  Federal  financial  institution 
regulators.  The  20%  limit  remains 
unchanged  in  the  final  rule.  However, 
the  exclusion  for  portions  of  loans  fully 
secured  by  the  member's  1  to  4  family 
dwelling  has  been  added  to  the  rule. 

The  final  rule  contains  a  Ust  of  what 
the  Board  will  require,  at  a  minimum,  in 
evaluating  a  request  to  raise  the  limiL 
The  rule  states  that  credit  unions 
seeking  an  exception  must  present  the 
Board  with:  the  higher  limit  sought;  an 
explanation  of  the  need  to  raise  the 
limit;  an  analysis  of  the  credit  union's 
prior  experience  making  member 
business  loans;  and  a  copy  of  its 
business  lending  policy.  As  an  example, 
in  explaining  the  need  to  raise  the  Umit. 
an  agricultural  type  credit  union  might 
note  that  almost  all  of  the  loans  it 
normally  makes  would  fall  within  the 
coverage  of  the  rule  and  that  they  are 
usually  quite  large  (e.g.,  for  the  purchase 
of  tractors,  combines,  etc.).  The  credit 
union  would  need  to  support  this  with 
actual  statistics  and  provide  the  Board 
with  the  other  items  noted  n  the  rule. 

Allowance  for  Loan  Losses  (Section 
701.21(h}(2)(iii)) 

Some  commenters  continued  to  voice 
objection  to  the  classifying  of  loans  that 
are  not  delinquent,  if  the  analysis  and 
documentation  of  the  loan  is  inadequate. 
Also,  the  commenters  expressed  their 
uncertainty  as  to  who  makes  the  initial 
determination  on  the  classification  of 
loans. 

Although  a  loan  may  be  current,  there 
is  no  assurance  that  payments  will 
continue,  especially  if  the  business  falls 
upon  hard  times.  Only  through  proper 
analysis  and  documentation  can  the 
loan  be  properly  evaluated.  Without 
that,  the  potential  for  loss  increases.  It  is 
for  this  and  other  reasons  that  the  Board 
has  not  amended  this  provision.  The 
Board  does  want  to  stress  that,  although 


the  criteria  for  classifying  member 
business  loans  is  somewhat  different 
from  that  for  other  credit  union  loans, 
the  procedure  by  which  loans  are 
classified  was  not  intended  to  be 
changed  by  this  rule.  Credit  unions  will 
continue  to  make  the  initial 
determination  and  the  examiner  will 
review  the  classification. 

Prohibition  on  Loans  to  Senior 
Management  Employees  (Section 
701.21(h)(3)) 

This  Section  of  the  rule  generated  the 
most  comments.  Many  of  the 
commenters  urged  the  Board  to  exclude 
loans  to  family  members  of  salaried 
management  from  the  prohibition.  As 
previously  discussed,  the  Board  has 
amended  the  definition  of  "immediate 
family  member"  (see  §  701.21(h)(l)(iv)). 
Therefore,  the  prohibition  would  now 
apply  only  to  the  individual's  spouse  or 
other  family  member  living  in  the  same 
household. 

It  should  be  recognized  that  the 
prohibition  is  not  an  absolute  ban  on 
loans  to  nonvolunteer  senior 
management  employees.  These 
individuals  are  still  eligible  for 
consumer  loans,  including  mortgage, 
automobile,  credit  cards,  etc.  Further, 
they  may  receive  loans  for  business 
purposes  that  are  less  than  $25,000. 

A  few  FISCU  commenters  noted  that, 
pursuant  to  state  law,  otherwise 
uncompensated  directors  are  authorized 
to  receive  a  small  stipend  for  attending 
each  board  meeting,  in  addition  to  their 
reimbursement  for  expenses.  These 
stipends,  although  small,  would  cause 
those  directors  to  lose  their  status  as 
volunteers  for  purposes  of  the 
prohibition.  Therefore,  if  a  director 
desires  to  obtain  a  business  loan  from 
his/her  credit  union  he/she  should 
forego  the  stipend. 

Reporting  of  Nonconforming  Member 
Business  Loans  (Section  701.21(h)(4)(ii)) 

The  proposed  rule  required  that  credit 
unions  report  to  the  NCUA  Regional 
Director,  on  or  before  the  effective  date 
of  the  rule,  all  business  loans  that  do  not 
satisfy  any  of  the  requirements  of  the 
rule.  To  alleviate  unnecessary  confusion 
and  work,  the  final  rule  requires  the 
reporting  of  only  those  loans  that  are  in 
excess  of  the  loan-to-one-borrower  limit 
contained  in  \  701.21(h){2)(ii). 

Applicability  of  Rule  to  Federally- 
Insured  State  Credit  Unions  (Section 
741.3) 

Several  commenters  recommended 
that  this  Section  be  amended  to  provide 
some  flexibility  to  allow  a  state 
regulatory  authority  that  has,  for 
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example,  certain  provisions  in  it*  state 
code  which  depart  from  those  in  the 
FCU  Act,  to  adopt  substantially 
equivalent  regulations  as  determined  by 
the  NCUA  Board.  The  Board  agrees  that 
such  an  amendment  is  warranted  and 
has  amended  the  final  rule. 

Depending  on  the  circumstances,  an 
exemption  may  be  granted  for  one  or 
more  of  the  sections  of  NCUA's  lending 
regulations  that  will  now  apply  to 
federally-insured  state  credit  unions 
(§  701.21(c)(8)  concerning  prohibited 
fees.  §  701.21(d)(5)  concerning 
nonpreferential  treatment,  and 
§  701.21  (h)  concerning  member  business 
loans). 

In  determining  whether  a  state's 
regulations  are  "substantially 
equivalent,"  and  whether  to  exempt  the 
state's  credit  unions  from  §  701.21(c){8}, 
(d)(5),  or  (h),  the  NCUA  Board  will 
review  the  regulations  to  determine 
whether  they  minimize  risk  and 
accomplish  the  overall  objectives  of  the 
otherwise  applicable  NCUA  Rules  and 
Regulations.  In  the  case  of  the  member 
business  loan  rule,  the  Board  will  be 
particularly  concerned  %vith  the 
provisions  in  the  state's  rales  that 
address  the  scope  of  the  rule, 
diversification  (i.e.,  loan-to-one- 
borrower  limits),  written  loans  policies, 
and  loans  to  senior  management. 
Further,  states  that  are  exempted  will 
need  to  provide  for  a  system  in  which 
any  required  reviews  and  approvals, 
(e.g.,  approval  to  an  individual  credit 
union  to  exceed  the  20%  loan-to-one- 
borrower  limit)  although  ultimately 
approved  by  the  state,  are  decided  only 
after  consultation  and  coordination  with 
NCUA.  This  would  be  the  same  type  of 
procedure  as  contained  in  Section  741.3 
for  nonexempt  states,  where  NCUA 
coordinates  with  the  state  supervisor. 

Standard  Bylaw  Amendment — Loans  to 
Nonnatural  Persons  (Article  XII.  Section 
1) 

In  conjunction  with  the  promulgation 
of  these  final  rules,  the  NCUA  Board  has 
also  approved  a  standard  bylaw 
amendment  for  Federal  credit  unions 
concerning  loans  to  nonnatural  person 
members.  Piu^uant  to  Article  XII, 
Section  1  of  the  FCU  Bylaws,  loans  to  a 
member  other  than  a  natural  person 
cannot  be  in  excess  of  its  shareholdings 
in  the  credit  union.  The  standard  bylaw 
amendment,  if  adopted  by  an  FCU, 
would  permit  the  loan  to  exceed  shares 
if  the  loan  is  made  jointly  to  one  or  more 
natural  person  members  and  a  business 
organization  in  which  they  have  a 
majority  ownership  interest,  or,  if  the 
nonnatural  person  is  an  association,  the 
loan  is  made  jointly  to  a  majority  of  the 


members  of  the  association  and  to  die 

association  in  its  own  right 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  1  million 
dollars  in  assets).  According  to 
information  available  to  the  NCUA, 
business  loans  are  not  made  by  a 
significant  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

Th«  Board  submitted  the  information 
collection  requirements  of  the  first 
proposed  business  lending  rule  and 
received  conditional  approval  from  the 
Office  of  Management  and  Budget 
(OMB).  (See  (51  PR  23234,  June  26, 1988.) 
The  information  collection  requirements 
of  this  final  rule  have  been  modified 
from  the  June  proposed  rule.  The  written 
loan  policy  requirement  is  now  found  at 
§  701.21(h)(2)(i).  Certain  collections  that 
were  required  in  all  situations  under  the 
proposed  rule  are  now  only  required 
when  appropriate.  One  additional 
requirement  has  been  addded.  Section 
701.21(h)(4)(ii)  requires  that  a  one-time 
notification  to  the  appropriate  NCUA 
Regional  Director  be  made. 

Since  the  collection  requirements 
have  been  modified,  they  will  be 
resubmitted  to  OMB  for  approval  with 
publication  of  this  final  rule.  OMB 
action  on  the  requirements  will  be 
published  in  the  Federal  Register  when 
it  is  received  by  NCUA. 

Written  comments  and 
recoounendations  regarding  the 
collection  requirements  should  be 
forwarded  directly  to  the  OMB  deak 
officer  at  the  following  address: 

OMB  Reports  Management  Branch. 
New  Executive  Office  Building,  Room 
320a  Washington,  DC  20503,  ATT: 
Robert  Neil. 

List  of  Subjects  in  12  CFR  Parts  701  and 
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Credit  unions,  Member  business 
loans. 

By  the  National  Credit  Union 
Adrainistratton  Board  on  April  9. 19B7. 

Becky  Baker, 

Acting  Secretary  of  the  Board. 

PART  701-4  AMENOEDl 

Accordingly,  NCUA  amends  its 
regvlations  as  follows: 


1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Auttwrity:  12  U.S.C  1757. 1766(a)  and 

1789(a)(ll). 

2.  Section  701.21(a)  is  revised  to  read: 

§  701,21    Loans  to  mambers  and  Hnas  of 
credit  to  manitMrsL 

(a)  Statement  of  scope  and  purpose. 
Section  701.21  complements  the 
provisions  of  section  107(5)  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1757(5))  authorizing  Federal  credit 
unions  to  make  loans  to  members  and 
issue  lines  of  credit  (including  credit 
cards)  to  members.  Section  107(5)  of  die 
Act  contains  limitations  on  matters  such 
as  loan  maturity,  rate  of  interest, 
security,  and  prepayment  penalties. 
Section  701.21  interprets  and 
implements  those  provisions.  In 
addition.  |  701.21  states  the  NCUA 
Board's  intent  concerning  preemption  of 
state  laws,  and  expands  the  authority  of 
Federal  credit  unions  to  enforce  due-on- 
sale  clauses  in  real  property  loans.  Also, 
while  §  701.21  generally  applies  to 
Federal  credit  unions  only,  its  provisions 
may  be  used  by  state-chartered  credit 
unions  with  respect  to  alternative 
mortgage  transactions  in  accordance 
widi  Tide  VIII  of  Pub.  L.  97-320.  and 
certain  provisions  apply  to  loans  made 
by  federally-insured  state-chartered 
credit  unions  as  specified  in  S  741.3. 
Finally,  it  is  noted  diat  §  701.21  does  not 
apply  to  loans  by  Federal  credit  unions 
to  other  credit  unions  (although  certain 
statutory  limitations  in  section  107  of  the 
Act  apply),  nor  to  loans  to  credit  union 
organizations  (which  are  governed  by 
section  107(5)(D)  of  the  Act  and  9  701.27 

of  this  Part). 

*        «     I  •        •        * 

3.  Section  701,21(c)(5)  is  revised  to 
read: 


(c) 


:.i 


(5)  Ten  percent  limit.  No  loan  or  line 
of  credit  advance  may  be  made  to  any 
member  if  such  loan  or  advance  would 
cause  that  member  to  be  indebted  to  the 
Federal  credit  union  upon  loans  and 
advances  made  to  the  member  in  an 
aggregate  amount  exceeding  10%  of  the 
credit  union's  total  unimpaired  shares 
and  surplus.  In  the  case  of  member 
business  loans  as  defined  in 
§  701.21(h)(l}(i).  additional  limitations 
apply  as  set  forth  in  §  701.21(h){2){ii}. 

4.  Section  701.21(c)(8)  is  revised  to 
read:      i 


(8)  Prohibited  fees.  A  Federal 
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credit  union  shall  not  make 
any  loan  or  extend  any  line  of  credit  if, 
either  directly  or  indirectly,  any 
commission,  fee  or  other  compensation 
is  to  be  received  by  the  credit  union's 
directors,  committee  members,  senior 
management  employees,  loan  officers,  or 
any  immediate  family  members  of  such 
individuals,  in  connection  with 
underwriting,  insuring,  servicing,  or 
collecting  the  loan  or  line  of  credit 
However,  salary  for  employees  is  not 
prohibited  by  this  Section.  For  purposes 
of  this  Section,  "senior  management 
employees"  means  the  credit  union's 
chief  executive  officer  (typically  this 
individual  holds  the  title  of  President  or 
Treasurer/Manager),  any  assistant  chief 
executive  officers  (e.g.,  Assistant 
President,  Vice  President  or  Assistant 
Treasurer/Manager)  and  the  chief 
Rnancial  officer  (Comptroller),  and 
"immediate  family  member"  means  a 
spouse  or  other  family  member  living  in 
the  same  household. 
•        *        •        *        • 

5.  Section  701.21(d)(5)  is  revised  to 
read: 

***** 

(d)  •  •  • 

(5)  Nonpreferential  treatment  The 
rates,  terms  and  conditions  on  any  loan 
or  line  of  credit  either  made  to,  or 
endorsed  or  guaranteed  by — 

(i)  An  official, 

(ii)  An  immediate  family  member  of 
an  official,  or 

(iii)  Any  individual  having  a  common 
ownership,  investment  or  other 
pecuniary  interest  in  a  business 
enterprise  with  an  official  or  with  an 
immediate  family  member  of  an  official, 
shall  not  be  more  favorable  than  the 
rates,  terms  and  conditions  for 
comparable  loans  or  lines  of  credit  to 
other  credit  union  members.  "Immediate 
family  member"  means  a  spouse  or 
other  family  member  Uving  in  the  same 
household. 

6.  A  new  S  701.21(h}  is  added  to  read: 
***** 

(h)  Member  Business  Loans — (1) 
Definitions,  (i)  "Member  business  loan" 
means  any  loan,  line  of  credit,  or  letter 
of  credit  the  proceeds  of  which  will  be 
used  for  a  commercial,  corporate, 
business,  or  agricultural  purpose,  except 
that  the  following  shall  not  be 
considered  member  business  loans  for 
the  purposes  of  this  section: 

(A)  A  loan  or  loans  fully  secured  by  a 
lien  on  a  1  to  4  family  dwelling  that  is: 

(J)  The  member's  primary  residence; 
or 

[2]  The  member's  secondary 
residence;  or 

(3)  One  other  such  dwelling  owned  by 
the  member. 


(B)  A  loan  that  is  fully  secured  by 
shares  in  the  credit  union  or  deposits  in 
other  financial  institutions. 

(C)  A  loan,  the  proceeds  of  which  are 
used  for  a  commercial,  corporate, 
business,  or  agricultural  purpose,  made 
to  a  borrower  or  an  associated  member 
(as  defined  in  paragraph  (h)(l)(iii)  of  this 
section),  which,  when  added  to  other 
such  loans  to  the  borrower  or  associated 
member,  is  less  than  $25,000. 

(D)  A  loan,  the  repayment  of  which  is 
fully  insured  or  fully  guaranteed  by,  or 
where  there  is  an  advance  commitment 
to  purchase  in  full  by,  any  agency  or  the 
Federal  government  or  of  a  state  or  any 
of  its  political  subdivisions. 

(ii)  "Reserves"  means  all  reserves, 
including  the  Allowance  for  Loan  Losses 
account,  and  undivided  earnings  or 
surplus. 

(iii)  "Associated  Member"  means  any 
member  with  a  common  ownership, 
investment  or  other  pecuniary  interest  in 
a  business  or  commercial  endeavor. 

(iv)  "Immediate  Family  Member" 
means  a  spouse  or  other  family  member 
Uving  in  the  same  household. 

(2)  Requirements.  A  Federal  credit 
union  may  make  member  business  loans 
only  in  accordance  with  the  applicable 
provisions  of  S  701.21  (a)  through  (g)  and 
the  following  additional  requirements: 

(i)  Written  loan  policies.  The  board  of 
directors  must  adopt  specific  business 
loan  policies  and  review  them  at  least 
annually.  The  policies  shall,  at  a 
minimum,  address  the  following: 

(A)  Types  of  business  loans  that  will 
be  made. 

(B)  The  credit  union's  trade  area  for 
business  loans. 

(C)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  business  loans. 

(D)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  a  given  category  or  type 
of  business  loan. 

(E)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  loaned  to  any  one  member  or  group 
of  associated  members,  subject  to 

S  701.21(h)(2)(ii). 

(F)  QuaHfications  and  experience  of 
personnel  involved  in  making  and 
administering  business  loans. 

(G)  Analysis  of  the  ability  of  the 
borrower  to  repay  the  loan. 

(H)  The  following  considerations  shall 
be  addressed  unless  the  board  of 
directors  finds  that  they  are  not 
appropriate  for  a  particular  type  of 
business  loan  and  states  the  reasons  for 
those  findings  in  the  credit  union's 
written  policies:  balance  sheet  trend 
and  structure  analysis;  ratio  analysis  of 
cash  flow,  income  and  expenses,  and 
tax  data;  leveraging;  comparison  with 


industry  averages:  receipt  and  periodic 
updating  of  financial  statements  and 
other  documentation,  including  tax 
returns. 

(I)  Collateral  requirements,  including 
loan-to-value  ratios;  appraisal,  title 
search  and  insurance  requirements; 
steps  to  be  taken  to  secure  various  types 
of  collateral;  and  how  often  the  value 
and  marketability  of  collateral  is 
reevaluated. 

(J)  Appropriate  interest  rates  and 
maturities  of  business  loans. 

(K)  Loan  monitoring,  servicing  and 
follow-up  procedures,  including 
collection  procedures. 

(L)  Provision  of  periodic  disclosure  to 
the  credit  union's  members  of  the 
number  and  aggregate  dollar  amount  of 
member  business  loans. 

(M)  Identification,  by  position,  of 
those  senior  management  employees 
prohibited  by  paragraph  (h)(3)  of  this 
section  from  receiving  member  business 
loans. 

(ii)  Loans  to  one  borrower  Unless  a 
greater  amount  is  approved  by  the 
NCUA  Board,  the  aggregate  amount  of 
outstanding  member  business  loans  to 
any  one  member  or  group  of  associated 
members  shall  not  exceed  20%  of  the 
credit  union's  reserves.  If  any  portion  of 
a  member  business  loan  is  fully  secured 
by  a  1  to  4  family  dwelling  that  is  the 
member's  primary  residence,  secondary 
residence,  or  one  other  such  dwelling 
owned  by  the  member,  or  by  shares  in 
the  credit  union,  or  deposits  in  another 
financial  institution,  or  insured  or 
guaranteed  by,  or  subject  to  an  advance 
commitment  to  purchase  by,  any  agency 
of  the  Federal  government  or  of  a  state 
or  any  of  its  political  subdivisions,  such 
portion  shall  not  be  calculated  in 
determining  the  20%  limit.  Credit  unions 
seeking  an  exception  from  the  20%  limit 
must  present  the  Board  with,  at  a 
minimum:  the  higher  limit  sought;  an 
explanation  of  the  need  to  raise  the 
limit;  an  analysis  of  the  credit  union's 
prior  experience  making  member 
business  loans;  and  a  copy  of  its 
business  lending  policy. 

(iii)  Allowance  for  loan  losses.  (A) 
The  determination  whether  a  member 
business  loan  will  be  classified  as 
substandard,  doubtful,  or  loss,  for 
purposes  of  the  valuation  allowance  for 
loan  losses,  will  rely  on  factors  not 
limited  to  the  delinquency  of  the  loan. 
Nondelinquent  loans  may  be  classified, 
depending  on  an  evaluation  of  factors, 
including,  but  not  bmited  to,  the 
adequacy  of  analysis  and 
documentation. 

(B)  Loans  classified  shall  be  reserved 
as  follows: 
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(1)  Loss  loans  at  100%  ol  outstanding 
amount; 

(2)  Doubtful  loans  at  50%  of 
outstanding  amount;  and 

(J)  Substandard  Joani  at  10%  of 
outstanding  amount  unless  other  factors 
(e.g.,  history  of  such  loans  at  the  credit 
union)  indicate  a  greater  or  lesser 
amount  is  appropriate. 

(3)  Prohibitions— [i]  Senior 
management  employees.  A  Federal 
credit  union  may  not  make  member 
business  loans  to  the  following  non- 
volunteer,  senior  management 
employees,  or  to  any  associated  member 
or  immediate  family  member  of  such 
employees: 

(A)  Any  member  of  the  Board  of 
Directors  who  is  compensated  as  such. 

(B)  The  credit  union's  chief  executive 
officer  (typically  this  individual  holds 
the  title  of  President  or  Treasurer/ 
Manager). 

(c)  Any  assistant  chief  executive 
officers  (e.g.,  Assistant  President.  Vice 
President,  or  Assistant  Treasurer/ 
Manager). 

(D)  The  chief  financial  officer 
(Comptroller). 

(ii)  "Equity  kickers. "  A  Federal  credit 
union  shall  not  grant  a  member  business 
loan  where  a  portion  of  the  amount  of 
income  to  be  received  by  the  credit 
union  in  conjunction  with  such  loan  is 
tied  to  the  profit  to  the  business  or 
commercial  endeavor  for  which  the  loan 
is  made. 

(4)  Effective  date,  (i)  Section  701.21(h) 
is  effective  July  1, 1987.  On  and  after 
that  date,  a  Federal  credit  union  may 
make  member  business  loans  only  after 
adopting  and  implementing  written  loan 
policies  as  required  by  9  701.21(h)(2)(i). 
All  member  business  loans  made  on  or 
after  that  date  must  be  in  full 
compliance  with  S  701.21(h). 

(ii)  On  or  before  July  1. 1987.  a  Federal 
credit  union  must  notify  the  NCUA 
Regional  Director,  in  writing,  of  any 
outstanding  member  business  loans 
made  prior  to  that  date  that  do  not 
satisfy  the  requirements  of 
§  701.21(h)(2)(ii). 

Appendix  to  S  701.21(h) — Claasificatioos 

Substandard.  Loan  is  inadequately 
protected  by  the  current  sound  worth  and 
paying  capwcity  of  the  obligor  or  of  the 
collateral  pledged,  if  any.  Loans  classified 
must  have  a  well-defined  weakness  or 
weaknesses  that  jeopardize  the  liquidation  of 
the  debt.  They  are  characterized  by  the 
distinct  possibility  that  the  credit  union  will 
sustain  some  loss  if  the  deficiencies  are  not 
corrected.  Loss  potential,  while  existing  in 
the  aggregate  amount  of  substandard  loans, 
does  not  have  to  exist  in  individual  loans 
classified  substandard. 

Doubtful.  A  loan  classified  doubtful  has  all 
the  weaknesses  inherent  in  one  classified 


substandard,  with  the  added  characteristic 
that  the  weaknesses  make  collection  Of 
liquidation  in  full  on  the  basis  ci  currently 
existing  facts,  conditioas.  and  valnei,  highly 
questionable  and  improbable.  The  possibibty 
of  losft  is  extremely  high,  but  because  of 
certain  important  and  reasonably  specific 
pending  factors  which  may  work  to  the 
advantage  and  strengthening  of  the  loan,  its 
classification  as  an  estimated  loss  is  deferred 
UJttil  its  more  exact  status  may  be 
determined.  Pending  factors  inchide: 
proposed  merger,  acquisition,  or  bquidation 
actions,  capital  injection,  perfecting  liens  on 
additional  collateral,  and  refinancing  plans. 
Loss,  Loans  classified  loss  are  considered 
uncollectible  and  of  such  little  value  that 
their  continuance  as  loans  is  not  warranted. 
This  classification  does  not  necessarily  mean 
that  the  loan  has  absolutely  no  recovery  or 
salvage  value,  but  rather,  it  it  not  practica)  or 
desirable  to  defer  writing  off  this  basically 
worthless  asset  even  though  partial  recovery 
may  occur  in  the  future. 

PART741-{AIIENDED1 

7.  The  authority  citation  for  Part  741  is 
revised  to  read  as  foUovirs: 

Authority:  12  U.S.C.  1757, 1766(a).  and  1781 
through  1790. 

a  S«ction8  741.3  through  741.9  are 
redesignated  as  §S  741.4  throu^  741.10 
respectively. 

9.  Anew  i  741.3  is  added  to  read: 

§  741.3    Minimum  loan  poUcy  requirements. 

Any  credit  union  which  is  insured 
pursuant  to  Title  II  of  the  Act  must 
adhere  to  the  requirements  stated  in 
S  701.21(h)  concerning  member  business 
loans,  §  701.21(c)(8)  concerning 
prohibited  fees,  and  i  701.21(d)(5) 
concerning  nonpreferential  loans.  State- 
chart«red.  NCUSIF-insured  credit  unions 
in  a  given  state  are  exempt  from  these 
requirements  if  the  state  regulatory 
authority  for  that  state  adopts 
substantially  equivalent  regulations  as 
determined  by  the  NCUA  Board.  In 
nonexempt  states,  all  required  NCUA 
reviews  and  approvals  will  be  handled 
in  coordination  with  the  state  credit 
unioa  supervisory  authority. 

[PR  Doc.  87-8529  Filed  4-15-87;  8:46  am) 
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12  CFR  Part  70t 

Mergers  of  Federally-Insured  Credit 
Unions;  Voluntary  Tenninatton  or 
Conversion  of  Insured  Status 

agency:  National  Credit  Union 

Administration. 

action:  Final  rule. 

SUMMMRV:  The  Federal  Credit  Union  Act 
empowers  the  NCUA  Board  to  prescribe 
rules  regarding  mergers  of  federally- 
insured  credit  rations  and  dianges  in 


insured  status,  arrd  requires  written 
approval  of  the  Board  pjrior  to  the 
termination  of  Federal  nisurance  or 
conversion  of  Federal  insurance  to  non- 
Federal  insurance.  These  revised  rules 
address  the  treatment  of  the  one  percent 
NCUSIF  deposit  in  mergers  and 
shortening  of  the  time  permitted 
between  the  approval  of  a  merger  by 
NCUA  and  Its  presentation  for  a 
membership  vote  by  the  merging  credit 
union.  These  rules  also  add  new 
provisions  regarding  the  termination  or 
conversion  of  Federal  insurance  and  set 
forth  the  forms  to  be  used  in  obtaining 
membership  approval  of  those  actions. 
These  rules  do  not  affect  the  normal 
day-to-day  operations  of  credit  unions. 

EFFECTIVE  DATE  May  18, 1987. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street  NW^ 
Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  ].  Er^el,  Deputy  General  Counsel, 

at  the  above  address,  or  telephone:  (202) 

357-1030. 

SUPPlfMENTARY  INFORMATION: 

Back^ound 

On  November  20, 1986,  (See  51 FR 
43377.  December  2, 1986)  the  NCUA 
Board  issued  proposed  amendments  to 
Part  708  of  its  Rules  and  Regulations. 
Part  708  currently  deals  only  with 
mergers  involving  at  least  one  federally- 
insured  credit  union.  Due  to  the  fact  that 
mergers  can  also  involve  the  termination 
or  conversion  of  Federal  insurance,  the 
November  proposal  added  new 
provisions  addressing  those  areas.  As 
issued,  the  proposed  rule  was  organized 
into  three  distinct  subparts:  Subpart  A 
contained  merger  procedures;  Subpart  B 
set  forth  the  procedures  and  notice 
requirements  for  termination  of  Federal 
insurance  or  conversion  of  Federal 
insurance  to  insurance  provided  by 
private  or  cooperative  insurers;  and 
Subpart  C  contained  the  forms  to  be 
used  for  terminating  or  converting 
Federal  insurance,  with  or  without  a 
merger.  This  same  format  is  followed  in 
the  final  rule. 

A  total  of  nine  public  comment  letters 
were  received  on  the  proposal. 
Comment  letters  were  received  from: 
one  national  credit  union  trade 
association;  one  credit  union  league;  two 
Federal  (zedit  unions;  3  share  (deposit) 
insurance  corporations;  one  share 
insurance  corporation  trade  association; 
and  one  state  credit  union  supervisor 
trade  associatitm.  The  particular 
comments  are  addressed  below. 
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Public  Conunent 


In  summary,  one  commenter 
supported  the  regulation  as  written,  faui 
commenters  objected  to  the  use  of  terms 
such  as  "federaHy-insured,"  "nonfederal 
insurance"  and  "Federal  insurance"; 
two  commenters  felt  the  regulation 
discouraged  termination  or  conversion 
of  insurance;  and  two  commenters  had 
recommendations  for  minor  changes.  No 
commenters  questioned  the  authority  of 
the  Board  to  regulate  the  matters 
addressed  in  the  rule. 

Regarding  the  objections  to  the  use  of 
terms  such  as  "Federal  insurance"  and 
"federally-insured."  similar  objections 
were  presented  in  a  petition  to  amend 
Part  740  after  the  Board  adopted  a  fmal 
amendment  to  that  part  in  October. 
1986.  Two  of  the  amendments  at  that 
time  were  inclusion  of  the  term 
"federally"  in  the  official  sign  and  in  the 
official  advertising  statement.  The  Board 
informed  the  petitioners  in  that  matter 
that  it  did  not  find  the  use  of  "federally- 
insured"  to  be  inaccurate  or  misleading 
and  the  Board  continues  to  believe  that 
the  use  of  such  terms  are  appropriate. 

As  stated  in  the  legislative  history  of 
Title  II  of  the  Federal  Credit  Union  Act 
(FCU  Act): 

The  primary  purpose  of  the  legislation 
(creating  the  National  Credit  Union  Share 
Insurance  Fund)  is  to  provide  a  Federal 
system  of  share  insurance  for  savings  in 
credit  unions  and  the  regulatory  authority 
necessary  to  operate  such  a  share  insurance 
system.  Senate  Rep.  91-1128,  at  1, 91st  Cong. 
2d  Sess.,  Aug.  19. 1970. 

In  discussing  the  need  for  the  legislation, 
the  Senate  Report  noted  that  "Federal 
credit  unions  are  unique  in  that  they  are 
the  only  federally  chartered  thrift 
institutions  that  do  not  provide  Federal 
insurance  protection  similar  to  that 
available  to  the  depositors  of  most 
commercial  banks  and  savings  and  loan 
associations."  (Id.,  at  2,  emphasis 
added.)  The  Report  also  specifically 
refers  to  "a  program  of  Federal  share 
insurance."  (Id.)  The  fact  of  the  matter  is 
that  NCUA  is  a  Federal  agency  that 
administers  a  Federal  share  insurance 
program  through  the  National  Credit 
Union  Share  Insurance  Fimd.  The 
references  in  the  legislative  history 
clearly  indicate  Congress  knew  it  was 
creating  Federal  share  insurance. 

As  to  the  comments  that  Congress 
could  have  used  "Federal  insurance"  or 
"Federally-insured"  in  the  FCU  Act  but 
chose  not  to,  as  an  indication  that 
"Federal  insurance"  was  not  intended, 
the  Board  believes  the  answer  is  clear 
from  the  statute  itself.  There  was  no 
need  to  use  such  terms.  For  insurance 
purposes,  the  FCU  Act  recognizes  only 
two  types  of  credit  unions,  those  that 


are  insured  under  the  FCU  Ad — 
"insured  credit  union" — and  those  that 
are  not — "noninsured  credit  union.'  See, 
12  U.S.C.  1752(7).  A  "noninsured  credit 
union"  is  any  credit  union  that  is  not 
insured  by  the  NCUA  Board  through  the 
NCUSIF.  This  would  include  credit 
imions  that  have  no  share  insurance  and 
those  that  are  insured  by  an  entity  other 
than  NCUA.  Once  a  credit  union 
converts  from  insurance  under  the  FCU 
Act  to  another  form  of  insuraace,  it 
becomes  a  "noninsured  credit  union"  for 
purposes  of  the  FCU  Act.  For  purposes 
of  Peirt  708  then,  the  Board  could  simply 
refer  to  any  credit  union  not  insured  by 
it  as  a  "noninsured  credit  union."  Two 
of  the  commenters  suggested  that  the 
Board  do  just  that.  The  Board  chose  not 
to,  however,  and  instead  bEoke  down 
"noninsured"  credit  union  into 
"nonfederally-insured" — insured  by  a 
state-chartered  insurance  or  guaranty 
corporation — and  "uninsured" — having 
no  share  insurance  at  all.  Uae  of 
"noninsured"  when  referring  to 
nonfederally-insured  credit  unions, 
although  accurate  under  the  FCU  Act. 
would,  in  the  Board's  view,  be  a 
disservice  to  those  state-chartered 
insurets.  None  of  the  four  commenters, 
however,  which  were  state-chartered 
insurers  themselves  or  represented 
those  insurers,  challenged  the  Board's 
authority  to  issue  the  rule  or  suggested 
alternatives  to  "nonfederally-insured"  in 
their  comments  on  the  terminology  used 
in  the  proposal.  Rather,  they 
recommended  deleting  terms  such  as 
"Federal,"  "federally."  and 
"nonfederally."  The  Board  is  of  the 
opinion  that  (he  terminology  used  in  the 
proposal  is  appropriate  and  therefore 
has  made  no  change  in  the  Hnal  rule. 

One  commenter  stated  that  it  appears 
NCUA  is  trying  to  make  it  impossible  to 
either  change  or  drop  NCUA  insurance. 
The  commenter  reqxrested  relief  from  the 
20  percent  voter  return  requbement  set 
forth  in  §  70e.203(c)  of  the  proposed  rule. 
This  20  percent  member  participation 
rule  is  mandated  by  section  206(d)(2)  of 
the  FCU  Act.  12  U.S.C.  1786(d)(2).  That 
section  of  the  FCU  Act  requires  that  art 
least  20  percent  of  the  membership  must 
participate  in  voting  on  the  issue  of 
converting  insurance  and  a  majority  of 
those  voting  must  approve.  (Termination 
of  insurance  has  a  more  stringent 
requirement:  the  affirmative  vote  of  a 
majority  of  all  members,  12  U.S.C. 
178(8{a)(l).  See  §  708.201(c)  of  this  rule.) 
Since  20  percent  participation  is 
required  by  the  statute,  the  Board  is 
unable  to  make  any  change. 

Another  commenter  felt  that  tiie  forms 
in  Subpart  C  would  discourage 
termination  or  conversion  of  Federal 
insurance.  The  commenter  requested 


that  the  forms  be  exemplary  maienal 
and  that  credit  unions  be  given  greater 
flexibihty  in  structuring  notifications  to 
their  members.  Although  the  forms  are 
required,  flexibility  is  provided  in 
S  706.303.  The  proposed  rule  provided 
that  modifications  or  additions  would  be 
permitted  subject  to  approval  of  the 
appropriate  Regional  Director.  The  final 
rule  has  been  changed  by  adding  the 
state  authority  as  a  party  to  the 
approval  of  notice  modifications  in  the 
case  of  state  credit  unions.  In  addition, 
any  communications  regarding 
insurance  coverage  mailed  with  the 
notices  and  ballot  will  require  approval 
of  the  Regional  Director  and  the  state 
authority  where  appropriate. 

The  Board  is  of  the  opinion  that  part 
of  its  responsibilities  in  administering 
the  Federal  share  insurance  program  is 
assuring  that  members  have  a  clear 
understanding  of  any  change  to  their 
credit  union's  share  insurance  coverage. 
In  this  regard,  notification  to  members  is 
extremely  important.  The  Board  does 
not  find  the  use  of  specific  forms  to  be 
burdensome  and  does  not  believe  the 
forms  in  and  of  themselves  will 
discourage  termination  or  conversion  of 
insured  status.  To  the  contrary,  the  use 
of  the  forms  in  Subpart  C  should 
simplify  the  process.  The  final  rule, 
therefore,  will  require  use  of  the 
language  contained  in  the  forms  in 
Subpart  C.  As  indicated,  modifications 
can  be  made  with  the  approval  of  the 
Regional  Director  and,  where 
appropriate,  the  state  authority. 

Two  commenters  included  specific 
suggestions  for  changes  to  the  proposed 
rule,  most  of  which  relate  to  Subpart 
A — mergers.  First,  it  was  suggested  that 
provisions  that  require  submissions  to 
the  Agency  be  clarified  as  to  whether 
the  particular  item  should  be  submitted 
to  the  Regional  Director  or  to  the  NCUA 
Board.  For  example,  the  current 
regulation  requires  submission  of  an 
insurance  application  to  the  Board 
(S  708.3(c))  and  submission  of  a  merger 
plan  to  the  Regional  Director 
(5  708.5(a)),  while  the  proposal  simply 
refers  to  NCUA  (IS  708.102(b)  and 
708.104(a)).  NCUA  was  used  in  the 
proposal  because  these  are  areas 
subject  to  the  Board's  delegations  of 
authority.  The  Board  agrees  with  the 
commenter  that  clarification  is 
appropriate  and  therefore  the  final  rule 
has  been  revised  to  provide  that  all 
notices  and  submissions  are  to  be  sent 
to  the  appropriate  Regional  Director.  If 
the  Regional  Director  is  not  authorized 
to  act  on  the  submission,  it  will  be 
forwarded  to  the  NCUA  Board.  In  most 
cases,  the  Board  would  seek  Regional 
Director  conunents  on  an  appUcation  or 
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pidn  ana  mis  wouia  oe  accomplished  by 
making  the  original  submission  to  the 
Regional  Office. 

A  second  comment  related  to  the 
refund  of  the  NCUSIF  deposit  and/or 
insurance  premium.  See  §  708.102(c)  of 
the  proposed  rule.  The  commenter 
suggests  that  the  ECU  Act  requires  that 
any  refund  must  not  be  returned  prior  to 
the  expiration  of  the  one-year  period  of 
continued  insurance  coverage  and  that 
this  applies  to  a  credit  union  that  is 
nonfederally  insured  as  well  as  those 
that  are  uninsured.  Section 
202(c)(l)(B)(i),  12  U.S.C.  1782(c)(l)(B)(i). 
requires  a  deposit  refund  in  the  event  of 
insurance  termination  or  conversion, 
and  section  202(c)(l)(B){ii),  12  U.S.C. 
1782(c)(l)(B)(ii),  provides  that  in  no 
event  shall  the  deposit  be  returned  later 
than  one  year  after  the  final  date  on 
which  any  shares  are  insured  by  the 
Board.  Thus,  the  Board  may  withhold 
the  refund  for  two  years  after 
termination  of  insurance,  since  limited 
insurance  coverage  extends  for  one  year 
after  termination;  and  for  one  year  after 
conversion  of  insurance.  Normally,  the 
refund  will  be  made  as  soon  as  possible 
after  the  NCUA's  insurance  liability 
expires,  i.e.,  one  year  after  termination 
and  immediately  after  the  date  of 
conversion.  The  proposed  regulation, 
§  708.102(c),  merely  states  that  in  the 
case  of  a  merger,  if  the  continuing  credit 
union  is  not  insured  by  NCUA,  i.e.,  it  is 
uninsured  or  nonfederally  insured,  it 
will  be  entitled  to  a  refund.  If  it  is 
uninsured,  the  refund  will  not  be  made 
during  the  one-year  limited  coverage 
period.  The  Board  does  not  believe  that 
any  change  needs  to  be  made  to 
§  708.102.  Section  202  of  the  FCU  Act 
provides  the  basis  for  any  extended 
withholding  if  that  is  determined  to  be 
necessary. 

It  was  also  suggested  that  the 
regulation  stipulate  that  NCUA  will 
examine  credit  unions  during  the  one- 
year  extended  insurance  coverage 
period  after  termination  of  insurance. 
The  commenter  believes  that  mandatory 
examination  is  necessary  for  the 
protection  of  the  NCUSIF.  The  Board 
does  not  believe  that  its  authority  to 
examine  such  credit  unions,  which  is 
found  in  section  206(d)(1)  of  the  FCU 
Act,  needs  to  be  set  forth  in  this 
regulation.  The  Board  will  exercise  its 
discretion  to  conduct  such  examinations 
on  a  case-by-case  basis. 

Another  suggestion  was  that  a 
subsection  (11)  be  added  to  S  708.103(a), 
preparation  of  a  merger  plan,  to  indicate 
the  necessity  of  the  adoption  of  Federal 
Bylaws  where  the  continuing  credit 
union  is  a  Federal  credit  union.  A  new 
subsection  is  not  necessary,  however. 


since  the  continuing  credit  union's 
bylaws  would  remain  in  effect  after  a 
merger  no  adoption  of  bylaws  is 
necessary. 

Both  the  current  regulation,  S  708.6(a], 
and  the  proposed,  S  708.105(b),  provide 
that  if  NCUA  determines  that  a  merging 
Federal  credit  union  is  in  danger  of 
insolvency  and  the  merger  would  reduce 
the  risk  or  avoid  a  loss  to  the  NCUSIF, 
NCUA  may  permit  the  merger  without 
mambership  approval.  The  proposal 
differs  from  the  current  regulation  in 
that  it  requires  the  continuing  credit 
union  to  be  federally  insured.  The 
rationale  for  permitting  the  waiver  of  a 
membership  vote  in  this  situation  is  the 
benefit  to  the  NCUSIF  in  the  reduction 
of  its  risk  or  loss  without  the  delay  of 
obtaining  membership  approval.  There 
is  no  change  in  NCUA's  insurance 
liability  to  the  members,  they  continue 
to  have  credit  union  service,  and,  if 
dissatisfied  with  the  merger,  they  are 
free  to  withdraw  their  shares.  The 
alternative  would  be  liquidation  of  the 
merging  Federal  credit  union.  One 
commenter  suggested  that  NCUA  retain 
the  right  to  waive  the  membership  vote 
in  the  event  of  insolvency  even  if  the 
actual  risk  to  the  NCUSIF  is  not 
reduced.  In  the  Board's  view,  however, 
if  there  is  no  reduction  of  risk  or 
avoidance  of  loss  to  the  NCUSIF,  there 
is  no  basis  for  speeding  up  the  process 
and  avoiding  the  delay  that  obtaining 
the  membership  vote  would  entail.  In  all 
likelihood,  there  would  be  no  basis  for 
permitting  the  merger  at  all  since  it 
would  merely  shift  existing  risk  and  loss 
to  en  otherwise  stable  institution.  The 
Board,  therefore,  has  made  no  change  to 
S  708.105(b). 

There  were  two  comments  submitted 
on  §  708.201,  termination  of  insurance. 
The  Hrst  was  in  regard  to  subsection  (b) 
which  provides  that  a  "Federal  credit 
union  may  terminate  Federal  insurance 
only  by  merging  into,  or  converting  its 
charter  to,  an  uninsured  state  credit 
union."  The  commenter  felt  that  Federal 
insurance  would  also  terminate  if  a 
Federal  credit  union  merged  with,  or 
converted  to,  a  nonfederally-insured 
state-chartered  credit  union.  For 
purposes  of  this  regulation,  however,  a 
merger  with,  or  conversion  to,  a 
nonfederally-insured  credit  union  would 
be  treated  as  a  conversion  of  insurance 
under  §  708.203(b),  not  a  termination  of 
insurance.  Termination,  as  that  term  is 
defined  in  §  708.1(g),  means  that  the 
credit  union  will  be  uninsured,  i.e.,  there 
is  no  share  insurance  of  any  kind. 
Therefore,  no  change  is  needed  in 
§  708.201(b). 

The  second  comment  related  to 
S  708.201(c).  The  conunenter  felt  the 


provisions  would  only  apply  to 
federally-insured  state  credit  unions  and 
that  provision  was  unclear.  That  is  not 
the  case  though.  Subsection  (c)  applies 
to  termination  by  both  state  and  Federal 
credit  unions  as  provided  in  subsections 
(a)  and  (b)  of  §  708.201.  In  both 
situations,  termination,  whether  as  a 
single  act  or  when  coupled  with  a 
merger  or  change  in  charter —  Federal 
credit  unions  can  only  terminate  Federal 
insuraiKe  through  a  merger  or  change  in 
charter — must  be  approved  by  a 
majority  of  all  of  the  credit  union's 
members  under  subsection  (c).  For  this 
reason,  no  change  has  been  made  to 
S  708.201(c). 

Change  in  Fmal  Rule 

Several  changes  have  been  made  in 
the  final  rule.  The  first  change  is 
reflected  by  the  addition  of  two 
provisions:  S  708.201(d)  and  708.203(d). 
These  provisions  set  forth  the  statutory 
requirement  contained  in  §  205(b)  of  the 
FCU  Act  that  prior  written  approval  of 
the  Board  is  necessary  in  order  to 
terminate  Federal  insurance 
(§  708.201(d))  or  convert  to  nonfederal 
insurance  (§  708.203(d)). 

Section  (§  205(b)(1)  of  the  FCU  Act.  12 
U.S.C  1785(b)(1),  provides,  in  pertinent 
part,  that: 

Except  with  the  prior  written  approval  of 
the  Board,  no  Insured  credit  union  shall — (A) 
merge  or  consolidate  with  any  noninsured 
credit  union  .  .  .;  or 

***** 

(D)  Convert  info  a  noninsured  credit  union 
.  .  .  (Emphasis  added.) 

For  purposes  of  the  Federal  Credit 
Union  Act,  the  term  "noninsiu^d  credit 
union"  means  any  credit  union  that  is 
not  insured  by  the  NCUA  Board.  12 
U.S.C.  1752(7).  To  avoid  any  uncertainty 
as  to  the  Board's  interpretation, 
S§  708.201(d)  and  708.203(d)  have  been 
added  to  the  final  rule,  and  the  authority 
citation  has  been  revised  to  include  12 
U.S.C.  1785.  The  two  new  provisions 
also  provide  that  the  NCUA  Board 
would  approve  or  disapprove  the 
termination  or  conversion  within  90 
days  after  being  notified  by  the  credit 
union. 

Sections  708.202(c)  and  708.204(c), 
regarding  the  sending  of  the  final  notice 
of  termination  or  conversion  to  the 
members,  have  been  revised  to  clarify 
that  the  action  must  first  be  approved 
"by  the  membership  and  the  Board." 
The  final  rule  also  contains  a  revision  in 
S  708.203(c).  A  sentence  has  been  added 
to  clarify  that  a  credit  union  can  give  the 
Board  notice  of  conversion  of  insurance 
either  at  the  time  it  is  soliciting 
membership  approval  or  after 
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membership  approval  of  the  conversion 
is  obtained.  A  similar  change  was  not 
made  to  S  708.201(c)  regarding 
termination  because  the  FCU  Act 
requires  membership  approval  prior  to 
notice  to  the  Board. 

Another  change,  previously  noted,  is 
contained  in  S  708.303,  "Modificabon  to 
Notice."  In  the  final  rule,  the  appropriate 
state  authority,  in  addibon  to  6ie  NCUA 
Regional  Director,  must  approve  any 
changes  to  the  notices  or  ballots  set 
forth  in  Subpart  C  when  a  state- 
chartered  credit  union  is  terminating  or 
converting  Federal  insurance. 
Communications  regarding  insurance 
coverage  mailed  with  the  notices  and 
ballot  are  also  subject  to  approval.  This 
would  not  preclude  a  credit  union  from 
maiUng  a  notice  or  ballot  with  the 
members'  statement  of  the  credit  union's 
newsletter.  If  the  statement  or 
newsletter,  however,  addresses  share 
insurance  coverage  or  the  termination  or 
conversion  thereof,  approval  would  be 
necessary. 

In  addition  to  the  clarifying 
amendment  regarding  submissions  to 
the  Agency,  as  previously  discussed,  a 
minor  change  has  been  made  to  the 
definition  of  "nonfederally-insured"  in 
S  708.1(e).  The  phrase  "private  or 
cooperative"  has  been  added  to  the 
description  of  insurance  fund  or 
guarantee.  There  have  also  been  several 
modifications  to  the  notices  and  ballots 
contained  in  Subpart  C  of  the  final  rule. 
The  notices  of  proposed  action  have 
been  revised  to  conform  with  the 
requirements  of  Subpart  B  by  adding  a 
sentence  wherein  a  credit  union  would 
set  forth  the  date  on  which  the 
membership  vote  is  to  be  taken  and  a 
space  for  directions  regarding  a 
membership  meeting  or  the  use  of  mail 
ballots.  The  ballots  have  been  changed 
to  include  a  statement  regarding  the 
deadline  for  returning  the  ballot  to  the 
credit  union — the  date  for  the 
membership  vote —  and  by  adding  a 
space  for  the  member  to  insert  the  date 
the  ballot  is  signed. 

The  remaining  provisions  of  the  final 
rule  are  the  same  as  the  proposed  rule.  It 
is  organized  in  three  distinct  subparts. 
Subpart  A  prescribes  the  merger 
procedures  to  be  used  where  at  least 
one  federally-insured  credit  union  is 
involved.  It  is  derived  from  the  ciirrent 
Part  708. 

Subpart  B  sets  forth  the  procedures 
and  notice  requirements  for  termination 
of  Federal  insurance  or  conversion  of 
Federal  insurance  to  insurance  provided 
by  a  guarantee  corporation  or  insurance 
fund  organized  under  state  law.  Subpart 
C  sets  forth  the  forms  to  be  used  for 
terminating  or  converting  Federal 
insurance,  with  or  without  a  merger. 


Both  Subparts  B  and  C  are  new,  but 
their  provisions  are  derived  from  S  206 
of  the  Act. 

If  there  is  a  merger  between  federetly- 
insured  credit  unions.  Subpart  A  alone 
applies.  However,  if  a  merger  will  result 
in  the  termination  or  conversion  of 
Federal  insurance,  then  certain  portions 
of  both  Subparts  B  and  C  as  cross- 
referenced  in  Subpart  A,  come  into  play 
depending  upKjn  the  particular  facts  of 
the  situation.  Subpart  B  is  also  cross- 
referenced  to  the  forms  in  Subpart  C.  If 
a  particular  situation  involves 
termination  or  conversion  of  Federal 
insurance  without  a  merger.  Subparts  B 
and  C  apply  and  Subpart  A  does  not 
This  approach  should  make  application 
of  the  rule  easier  for  credit  unions. 

In  the  case  of  a  termination  of 
insurance,  the  board  of  directors  first 
approves  the  action.  A  Notice  of 
Proposal  to  Terminate  Federal  Insurance 
is  sent  to  the  membership.  The  ballot 
may  be  included  with  the  notice  or 
provided  at  a  later  date.  The 
membership  vote  is  taken,  and  if 
approved  by  a  majority  of  members, 
notice  is  sent  to  the  Regional  Director 
within  one  year  of  the  membership  vote 
and  at  least  90  days  prior  to  the 
intended  termination  date.  The  Board 
will  either  approve  or  disapprove  the 
termination  within  90  days  setting  forth 
the  termination  date,  normally  the 
intended  date  set  by  the  credit  union. 
The  Board  may  agree  with  the  credit 
union  to  advance  the  termination  date 
after  the  notice  has  been  given  to  the 
Board  since  the  notice  period  is  for  the 
Board's  benefit.  If  approved,  the  credit 
union  then  sends  the  Notice  of 
Termination  to  its  members.  If  a  merger 
is  involved.  Subpart  A  comes  into  play 
and  there  is  an  additional  step:  a  merger 
plan  would  have  to  be  submitted  to  the 
Regional  Director.  If  approved,  the 
credit  union  would  then  follow  the 
above  steps,  submitting  the  merger  and 
termination  proposal  to  the  membership. 
The  voting  requirements  for  terminabon, 
rather  than  a  merger,  are  then 
applicable. 

In  a  conversion  of  insurance,  the  first 
step  is  also  board  of  directors'  approval. 
A  Notice  of  Conversion  is  then  sent  to 
the  membership  and  the  ballot  may  be 
included  at  that  time.  Unlike  a 
termination  action,  the  credit  union  need 
not  wait  for  membership  approval  but 
may,  if  it  so  desires,  notify  the  Board  at 
the  same  time  it  contacts  its  members  or 
during  the  solicitation  process.  The 
Board  would  still  act  in  90  days.  If  the 
members  are  given  the  full  30  days' 
notice,  the  conversion  could  then  be 
completed  within  60  days  of 
membership  approval.  As  in  the  case  of 
termination,  the  Board  and  the  credit 


union  can  agree  to  advance  the 
conversion  date.  If  approved  by  the 
Board  and  the  members,  the  credit  union 
would  then  send  the  Notice  of 
Conversion.  Also  as  in  the  case  of 
termination,  if  a  merger  is  involved,  a 
merger  plan  has  to  be  submitted  to  the 
Regional  Director,  and  the  voting 
requirements  for  conversion  are 
controlling. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  Further,  this  final  rule 
does  not  affect  the  daily  operations  of 
credit  unions.  Accordingly,  the  Board 
has  determined  that  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  final  rule  includes  several  new 
notification  requirements.  There  are  six 
case  situations  that  call  for  notices. 
Each  situation  has  three  separate  notice 
requirements:  notice  of  proposed  action; 
ballot  for  membership  vote;  and  notice 
of  final  action.  The  six  case  situations 
are:  (1)  Termination  of  insurance;  (2) 
merger  and  termination  of  insurance;  (3) 
conversion  of  charter  and  termination  of 
insurance;  (4)  conversion  of  insurance; 
(5)  merger  and  conversion  of  insurance; 
and  (6)  conversion  of  charter  and 
conversion  of  insurance.  The  particular 
facts  of  a  given  case  will  determine 
which  situation  appUes  to  a  credit  union 
and  the  credit  union  will  only  have  to 
utilize  the  appropriate  three  notices. 

The  notice  requirements  for  mergers 
were  previously  approved  by  0MB 
(Conti-ol  number  3133-0024).  The 
information  collection  contained  in 
Subpart  B  has  been  approved  for  use 
through  12/31/89  (OMB  No.  3133-0107). 

List  of  Subjects  id  12  CFR  Part  706 

Credit  unions.  Mergers  of  Federally- 
insured  credit  unions,  Voluntary 
termination  or  conversion  of  insured 
status. 

By  the  National  Credit  Union 
Administration  Board  on  April  9, 1987. 
Becky  Baker, 
Acting  Secretary  of  the  Board. 

Accordingly,  NCUA  amends  its 
regulations  as  follows: 

Part  708  is  revised  to  read  as  follows: 
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PART  708— MERGERS  OF 
FEDERALLY-INSURED  CREDIT 
UNIONS;  VOLUNTARY  TERMINATION 
OR  CONVERSION  OF  INSURED 
STATUS 

708.0  Scope. 

708.1  DeRniUons. 

Subpart  A— Merger* 

708.101  Mergers  generally. 

708.102  Special  provisions  for  Federal 
insurance. 

708.103  Preparation  of  merger  plan. 

708.104  Submission  of  merger  proposal  to 
NCUA. 

708.105  Approval  of  merger  proposal  by 
NCUA. 

708.106  Approval  of  the  merger  proposal  by 
members. 

708.107  Certificate  of  vote  on  merger 
proposal. 

708.108  Completion  of  merger. 

Subpart  B — Voluntary  Tarmtnation  or 
Conversion  of  Insured  Status 

708.201  Termination  of  insurance. 

708.202  Notice  to  members  of  termination  of 
insurance. 

708.203  Conversion  of  insurance. 

708.204  Notice  to  members  of  conversion  of 
insurance. 

Sut>part  C— Forms 

708.301  Termination  of  insurance. 

708.302  Conversion  of  insurance. 

708.303  Modifications  to  notice. 
Authority:  12  U.S.C.  1766, 12  U.S.C  1785. 12 

U.S.C.  1786. 12  U.S.C.  1789. 

§  708.0    Scope. 

(a)  Subpart  A  of  this  Part  prescribes 
the  procedures  for  merging  one  or  more 
credit  unions  with  a  continuing  credit 
union  where  at  least  one  of  the  credit 
unions  is  federally  insured. 

(b)  Subpart  B  of  this  Part  prescribes 
the  procedures  and  notice  requirements 
for  termination  of  Federal  insurance  or 
conversion  of  Federal  insurance  to 
nonfederal  insurance,  including 
termination  or  conversion  resulting  from 
a  merger. 

(c)  Subpart  C  of  this  Part  sets  forth  the 
forms  to  be  used  for  terminating  Federal 
insurance  or  converting  from  Federal 
insurance  to  nonfederal  insurance. 

(d)  Nothing  in  this  Part  shall  operate 
as  a  restriction  or  otherwise  impair  the 
authority  of  NCUA  to  approve  a  merger 
pursuant  to  section  205(h)  of  the  Act. 

(e)  This  Part  does  not  address 
procedures  or  requirements  that  may  be 
applicable  under  state  law  for  a  state 
credit  union. 

§  708.1     Definitions. 

(a)  "Continuing  credit  union"  means 
the  credit  union  which  will  continue  in 
operation  after  the  merger. 

(b)  "Merging  credit  union"  means  the 
credit  union  which  will  cease  to  exist  as 


an  operating  credit  union  at  the  time  of 
the  merger. 

(c)  "State  credit  union"  means  any 
credit  luiion  organized  and  operated 
according  to  the  laws  of  any  state,  the 
several  territories  and  possessions  of 
the  United  States,  or  the  Commonwealth 
of  Puerto  Rico.  Accordingly,  "state 
authority"  means  the  appropriate  state 
or  territorial  regulatory  or  supervisory 
authority  for  any  such  credit  union. 

(d)  "Federally-insured"  means  insured 
by  the  Board  through  the  National 
Credit  Union  Share  Insurance  Fund 
(NCUSIF). 

(e)  "Nonfederally-insured"  means 
insured  by  a  private  or  cooperative 
insurance  fund  or  guaranty  corporation 
organized  or  chartered  imder  state  law. 

(f)  "Uninsured"  means  there  is  no 
share  or  deposit  insurance  available  on 
the  credit  union  accounts. 

(g)  The  terms  "terminate," 
"termination"  and  "terminating."  when 
used  in  reference  to  insurance,  refer  to 
the  act  of  canceling  Federal  insurance 
and  mean  that  the  credit  union  will 
become  uninsured. 

Pi)  The  term  "convert,"  "conversion" 
and  "converting,"  when  used  in 
reference  to  insurance,  refer  to  the  act  of 
canceling  Federal  insurance  and 
simultaneously  obtaining  share  or 
deposit  insurance  from  another 
insurance  carrier.  They  mean  that  after 
cancellation  of  Federal  insurance  the 
credit  imion  will  be  nonfederally 
insured. 

Subpart  A— Mergers 

S  7D8.101    Mergers  generally. 

(a)  In  any  case  where  a  merger  will 
result  in  the  termination  of  Federal 
insuremce  or  conversion  to  nonfederal 
insurance,  the  merging  credit  union  must 
comply  with  the  provisions  of  Subpart  B 
in  addition  to  this  Subpart  A. 

(b)  No  federally-insured  credit  union 
shall  merge  with  any  other  credit  union 
without  the  prior  written  approval  of  the 
Board. 

(c)  Where  the  continuing  credit  union 
is  a  Federal  credit  union,  there  must  be 
compUance  with  the  chartering  policies 
of  the  Board. 

(d)  Where  the  continuing  or  merging 
credit  union  is  a  state  credit  union,  the 
merger  must  be  permitted  by  state  law 
or  authorized  by  the  state  authority. 

§  708.102    Special  provisions  for  Federal 
Insurance. 

(a)  Where  the  continuing  credit  union 
is  federally  insured,  an  NCUSIF  deposit 
and  a  prorated  insurance  premium 
(unless  waived  in  whole  or  in  part  for  all 
insured  credit  unions  during  that  year) 
will  be  assessed  on  the  additional  share 


accounts  insured  as  a  result  of  the 
merger  of  a  nonfederally-insured  or 
uninsured  credit  union  with  a  federally- 
insured  credit  imion. 

(b)  Where  the  continuing  credit  union 
is  nonfederally  insured  or  uninsured  but 
desires  to  be  federally  insured  as  of  the 
date  of  the  merger,  an  application  shall 
be  submitted  to  the  appropriate 
Regional  Director  when  the  merging 
credit  union  requests  approval  of  the 
merger  proposal.  An  NCUSIF  deposit 
and  a  prorated  insurance  premium 
(unless  waived  in  whole  or  in  part  for  all 
insured  credit  unions  during  that  year) 
will  be  assessed  on  any  additional  share 
accounts  insured  as  a  result  of  the 
merger. 

(c)  Where  the  continuing  credit  union 
is  nonfederally  insured  or  uninsured  and 
does  not  make  application  for  insurance, 
but  the  merging  credit  union  is  federally 
insured,  the  continuing  credit  union  is 
entitled  to  a  refund  of  the  merging  credit 
union's  NCUSIF  deposit  and  to  a  refund 
of  the  unused  portion  of  the  NCUSIF 
share  insurance  premium  (if  any).  If  the 
continuing  credit  union  is  uninsured,  the 
refund  will  be  made  only  after 
expiration  of  the  one-year  period  of 
continued  insurance  coverage  noted  in 
paragraph  (e)  of  this  section. 

(d)  Where  the  continuing  credit  union 
in  nonfederally  insured,  NCUSIF 
insurance  of  the  member  accounts  of  a 
merging  federally-insured  credit  union 
ceases  as  of  the  effective  date  of  the 
merger.  (Refer  to  Subpart  B.  §§  708.203 
and  708.204  and  Subpart  C.  §  708.302(b).) 

(e)  Where  the  continuing  credit  union 
is  uninsured,  NCUSIF  insurance  of  the 
member  accounts  of  the  merging 
federally-insured  credit  union  will 
continue  for  a  period  of  one  year, 
subject  to  the  restrictions  in  section 
206(d)(1)  of  the  Act  as  noted  in  the 
Notice  of  Termination  set  forth  in 

§  708.301(b)(3).  (Refer  to  Subpart  B, 
§§  708.201  and  708.202,  and  Subpart  C, 
i  708.301(b).) 

§  708.103    Preparation  of  merger  plan. 

(a)  Upon  the  approval  of  a  proposition 
for  merger  by  the  boards  of  directors  of 
the  cr^it  unions,  a  plan  for  the 
proposed  merger  shall  be  prepared.  The 
plan  shall  include: 

(1)  Current  financial  reports; 

(2)  Current  delinquent  loan  schedules 
annotated  to  reflect  collection  problems; 

(3)  Combined  financial  report; 

(4)  Analyses  of  share  values; 

(5)  Explanation  of  any  proposed  share 
adjustments; 

(6)  Explanation  of  any  provisions  for 
reserves,  undivided  earnings  or 
dividends; 
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(7)  Provisions  with  respect  to 
notification  and  payment  of  creditors; 

(8)  Explanation  of  any  changes 
relative  to  insurance  such  as  life  savings 
and  loan  protection  insurance  and 
insurance  of  member  accounts; 

(9)  Provisions  for  determining  that  all 
assets  and  liabilities  of  the  continuing 
credit  union  will  conform  with  the 
requirements  of  the  Act  (where  the 
continuing  credit  union  is  a  Federal 
credit  union);  and 

(10)  Proposed  charter  amendments 
(where  the  continuing  credit  union  is  a 
Federal  credit  union).  These 
amendments,  if  any,  will  usually  pertain 
to  the  name  of  the  credit  union  and  the 
definition  of  its  field  of  membership. 

§708.104    Submission  of  mergw  proposal 
to  NCUA. 

(a)  Upon  approval  of  the  merger  plan 
by  the  boards  of  directors  of  the  credit 
unions,  the  following  information  will  be 
submitted  to  the  Regional  Director: 

(1)  The  merger  plan,  as  described  in 
this  Part- 

(2)  Resolutions  of  the  boards  of 
directors; 

(3)  Proposed  Merger  Agreement; 

(4)  Proposed  Notice  of  Special 
Meeting  of  the  Members  (for  merging 
Federal  credit  unions); 

(5)  Copy  of  the  form  of  Ballot  to  be 
sent  to  the  members  (for  merging 
Federal  credit  unions); 

(6)  Evidence  that  the  state's 
supervisory  authority  is  in  agreement 
with  the  merger  proposal  (for  states 
which  require  such  agreement  prior  to 
NCUA  approval);  and 

(7)  Application  and  Agreement  for 
Insurance  of  Member  Accounts  (for 
continuing  state  credit  unions  desiring  to 
become  federally  insured). 

§  708.105    Approval  of  merg«f  proposal  by 
NCUA. 

(a)  In  any  case  where  the  continuing 
credit  union  is  federally  insured,  and  the 
merging  credit  union  is  nonfederally 
insured  or  uninsured,  a  determination 
shall  be  made  by  NCUA  as  to  the 
potential  risk  to  the  National  Credit 
Union  Share  Insurance  Fund  (NCUSIF). 

(b)  If  NCUA  finds  that  the  merger 
proposal  complies  with  the  provisions  of 
this  Part  and  does  not  present  an  undue 
risk  to  the  NCUSIF,  it  may  approve  the 
proposal  subject  to  such  other  specific 
requirements  as  may  be  prescribed  to 
fulfill  the  intended  purposes  of  the 
proposed  merger.  In  the  event  NCUA 
determines  that  the  merging  credit  union, 
if  it  is  a  Federal  credit  union,  is  in 
danger  of  insolvency,  and  that  the 
proposed  merger  would  reduce  the  risk 
or  avoid  a  threatened  loss  to  the 
National  Credit  Union  Share  Insurance 


Fund,  NCUA  may  permit  the  merger  to 
become  effective  without  an  affirmative 
vote  of  the  membership  of  the  merging 
Federal  credit  union,  notwithstanding 
the  pro\asions  of  §  708.106;  Provided 
that  the  continuing  credit  union  is 
federally  insured. 

(c)  Any  proposed  charter  amendments 
for  a  continuing  Federal  credit  union 
will  be  approved  contingent  upon  the 
completion  of  the  merger. 

§  708. 1 06    Approval  of  th«  merger 
proposal  by  memt>ers. 

(a)  When  the  merging  credit  union  is  a 
Federal  credit  union,  the  members  shall: 

(1)  Have  the  right  to  vote  on  the 
merger  proposal  in  person  at  the  annual 
meeting,  if  within  60  days  after  NCUA 
approval,  or  at  a  special  meeting  to  be 
called  within  60  days  of  such  approval 
or  by  mail  ballot,  received  no  later  than 
the  date  and  time  announced  for  the 
annual  meeting  or  the  special  meeting 
called  for  that  purpose. 

(2)  Be  given  advance  notice  of  the 
meeting  at  which  the  merger  proposal  is 
to  be  submitted,  in  accordance  with  the 
provisions  of  Article  V,  Meetings  of 
Members,  Federal  Credit  Union  Bylaws. 
The  notice  shall: 

(i)  Specify  the  purpose  of  the  meeting 
and  the  time  and  place; 

(ii)  Include  a  summary  of  the  merger 
plan,  which  shall  contain,  but  not 
necessarily  be  limited  to,  current 
financial  reports  for  each  credit  union,  a 
combined  financial  report  for  the 
continuing  credit  union,  analyses  of 
share  values,  explanation  of  any 
proposed  share  adjustments, 
explanation  of  any  changes  relative  to 
insurance  such  as  life  savings  and  loan 
protection  insurance  and  insurance  of 
member  accounts  (refer  to  Subpart  B, 
§  §  708.202  and  708.204); 

(iii)  State  reasons  for  the  proposed 
merger; 

(iv)  Provide  name  and  location  (to 
include  branches)  of  the  continuing 
credit  union; 

(v)  Inform  the  members  that  they  have 
the  right  to  vote  on  the  merger  proposal 
in  person  at  the  meeting  or  by  written 
ballot  to  be  received  no  later  than  the 
date  and  time  announced  for  the  annual 
meeting  or  the  special  meeting  called  for 
that  purpose:  and 

(vi)  Be  accompanied  by  a  Ballot  for 
Merger  Proposal. 

(b)  The  proposal  to  merge  a  Federal 
credit  union  into  a  federally-insured 
credit  union  must  be  approved  by  an 
affirmative  vote  of  a  majority  of  the 
members  of  the  merging  credit  union 
who  vote  on  the  proposal.  If  the 
continuing  credit  union  is  uninsured,  the 
voting  requirements  of  S  708.201(c) 
apply;  if  it  is  nonfederally  insured,  the 


voting  requirements  of  S  708.203(c) 
apply. 

S  706.107    Certincate  of  vote  on  merger 
proposal. 

The  board  of  directors  of  the  merging 
Federal  credit  union  shall  certify  the 
results  of  the  membership  vote  to  the 
Regional  Director  within  10  days  after 
the  vote  is  taken. 

§  706.108    Completion  of  merger. 

(a)  Upon  approval  of  the  merger 
proposal  by  NCUA  and  by  the  state 
supervisory  authority  (where  the 
continuing  or  merging  credit  imion  is  a 
state  credit  union)  and  by  the  members 
of  each  credit  union  where  required, 
action  may  be  taken  to  complete  the 
merger. 

(b)  Upon  completion  of  the  merger,  the 
board  of  directors  of  the  continuing 
credit  union  shall  certify  the  completion 
of  the  merger  to  the  Regional  Director 
within  30  days  after  the  effective  date  of 
the  merger. 

(c)  Upon  NCUA's  receipt  of 
certification  that  the  merger  has  been 
completed,  then  the  charter  of  the 
merging  Federal  credit  union  (if 
applicable)  end  the  insurance  certificate 
of  any  merging  federally-insured  credit 
union  will  be  canceled. 

Subpart  B— Voluntary  Termination  or 
Conversion  of  insured  Status. 

S  708.201    Termination  of  Insurance. 

(a)  A  state  credit  union  may  terminate 
Federal  insurance,  if  permitted  by  state 
law,  either  on  its  own  or  by  merging  into 
an  uninsured  credit  union. 

(b)  A  Federal  credit  union  may 
terminate  Federal  insurance  only  by 
merging  into,  or  converting  its  charter  to, 
an  uninsured  state  credit  union. 

(c)  Termination  of  insurance  must  be 
approved  by  the  affirmative  vote  of  a 
majority  of  the  credit  union's  members. 
The  credit  union  must  notify  the  Board, 
through  the  Regional  Director,  in  writing 
at  least  90  days  prior  to  termination  and 
the  membership  vote  must  have  been 
obtained  within  one  year  prior  to  giving 
the  Board  notice. 

(d)  No  federally-insured  credit  union 
shall  terminate  Federal  insurance 
without  the  prior  written  approval  of  the 
Board.  The  Board  will  approve  or 
disapprove  the  termination  in  writing 
within  90  days  after  being  notified  by 
the  credit  union. 

§  708.202     Notice  to  members  of 
termination  of  Insurance. 

(a)  When  a  federally-insured  credit 
union  proposes  to  terminate  Federal 
insurance,  including  termination  due  to 
a  merger  or  conversion  of  charter,  it 
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shall  provide  its  members  with  written 
notice  of  the  proposal  to  terminate  and 
of  the  date  set  for  the  membership  vote. 
The  Notice  of  Proposal  shaU  be  as  set 
forth  jn-either  §  708.301  (a)(1)  or  {bMl>. 
or  as  provided  in  $  708.301(0),  as  the 
circimistances  warrant. 

(b)  The  notice  shall  be  delivered  in 
person  to  each  member,  or  mailed  to 
each  member  at  the  address  for  such 
member  as  it  appears  on  the  records  of 
the  credit  union,  not  more  than  30  nor 
less  than  7  days  prior  to  the  date  of  the 
vote.  The  membership  shall  be  given  the 
opportunity  to  vote  by  mail  ballot  The 
ballot  to  be  used  shall  be  as  set  forth  in 
either  I  708,301  (a)(2)  or  (bK2),  as  the 
circumstances  warrant.  The  notice  of 
the  proposal  and  the  ballot  may  be 
provided  to  members  at  the  same  time. 

(c)  If  the  proposition  for  termination  of 
insurance  is  approved  by  the 
membership  ajod  the  Board,  prompt  and 
reasonable  notice  of  termination  shall 
be  given  to  all  members  in  the  form  set 
forth  in  either  §  708.301(a)(3)  or  (bM3),  as 
the  circumstances  warrant. 

§  708.203    Converston  of  Insurance. 

(a)  A  federally-insured  state  credit 
union  may  convert  to  nonfederal 
insurance,  if  permitted  by  state  law, 
either  on  its  own  or  by  merging  into  a 
nonfederally-insured  credit  onion. 

(b)  A  Federal  credit  union  may 
convert  to  nonfederal  insurance  only  by 
merging  into,  or  converting  its  charter  to, 
a  nonfederally-insured  state  credit 
luiion. 

(c)  Conversion  of  Federal  to 
nonfederal  insurance  must  be  approved 
by  an  afHrmative  vote  of  a  maiority  of 
the  credit  union's  members  who  vote  on 
the  proposition,  provided  at  least  20 
percent  of  the  total  membership 
participates  in  the  voting.  The  credit 
union  must  notify  the  Board,  through  the 
Regional  Director,  in  writing  at  least  90 
days  prior  to  conversion.  Notice  to  the 
Board  may  be  given  when  membership 
approval  is  solicited  or  after 
membership  approval  is  obtained. 

(d)  No  federally-insured  credit  union 
shall  convert  to  nonfederal  insurance 
without  the  prior  written  approval  of  the 
Board.  The  Board  will  approve  or 
disapprove  the  conversion  in  writing 
within  90  days  after  being  notified  by 
the  credit  union. 

§  708.2O4     Notic*  to  m«nitoers  of 
conversion  of  insurance. 

(a)  When  a  federally-insured  credit 
union  proposes  to  convert  to  nonfederal 
insurance,  including  conversion  due  to  a 
merger  or  conversion  of  charter,  it  shall 
provide  its  members  with  written  notice 
of  the  proposal  to  convert  and  of  the 
date  set  for  the  membership  vote.  Notice 


of  the  proposal  shall  be  as  set  forth  in 
either  S  708.302(aJ(l)  or  (b)(1),  or  as 
provided  in  §  708.3O2(c},  as  the 
circsmstances  warrant. 

(m  The  notice  shall  be  deh'vered  in 
person  to  each  member,  or  mailed  to 
each  member  at  the  address  for  such 
member  as  it  appears  on  the  records  of 
the  credit  union,  not  more  than  30  nor 
less  than  7  days  prior  to  the  date  for  the 
vota  The  membership  shall  be  given  the 
opportunity  to  vote  by  mail  ballot.  The 
ballot  to  be  used  for  the  membership 
vote  shall  be  as  set  forth  in  eitiier 
i  70e.302(a)(2)  or  (b)(2).  as  the 
circwnstances  warrant.  The  notice  of 
the  proposal  and  the  ballot  may  be 
provided  to  the  members  at  the  same 
time. 

((^  If  the  proposition  for  conversion  of 
insurance  is  approved  by  the 
menbership  and  the  Board,  prompt  and 
reasfHiable  notice  shall  be  given  to  all 
members  in  the  form  set  forth  in  either 
S  70B.302(a)(3)  or  (b)(3).  as  the 
circumstances  warrant 

Subpart  C— Forms 

§  701.301    Termination  of  Insurance. 

(a}  A  federally-insured  state  credit 
union  shall  use  the  following  language 
for  purposes  of  terminating  Federal 
insurance: 

(1)  Notice  of  Proposal  to  Terminate 
Federal  Insurance 
(Date) 


The  Board  of  Directors  of . 


Credit  Uoion  has  approved  a  pn>poeitioB  to 
terminate  Federal  stiare  (deposit)  insurance, 
($100,000,  provided  by  the  National  Credit 
Union  Administration  (NCUA),  an  agency  of 
the  Federal  Government).  Termination  of 
Federal  insurance  may  only  take  place  upon 
approval  by  a  majority  of  our  members.  The 
membership  vote  will  be  taken  on  (date). 
(Add  directions  regarding  membership 
meeting  and/or  mail  ballot.) 

If  approved,  any  deposits  made  by  you 
after  the  date  of  termination,  either  new 
deposits  or  additions  to  existing  accounts, 
will  not  be  insm^  by  the  NCUA. 

Accounts  in  the  Credit  Union  on  the  day  of 
tensination,  op  to  a  maximum  of  9100,000  for 
eack  memt>er,  will  continue  to  be  insured,  sa 
provided  in  the  Federal  Credit  Union  Act  for 
one  (1)  year  after  the  close  of  business  on  the 
day  of  termination,  but  any  withdrawals  after 
the  close  of  business  on  that  date  will  reduce 
the  insurance  coverage  by  the  amount  of  the 
withdrawal 

(Z)  The  ballot  for  obtaining 
membership  approval  to  terminate 
Federal  insurance  shall  contain  the 
following  language: 

This  ballot  must  be  received  by  the  Credit 
Union  by  (date  for  vote). 

I  understand  that  if  termination  of  Federal 
Inserance  is  approved,  any  new  deposits  or 
additions  to  existing  accounts  made  by  mc 
will  not  be  insured  by  the  National  Credit 


Union  Administration,  an  agency  of  the 
Federal  Government.  I  also  understand  that 
my  accounts  in  the  Credit  Union  on  the  date 
of  termination  of  insurance,  up  to  a  maximom 
of  $100,000.  win  continue  to  be  insnred  for 
one  (1)  year  after  the  date  of  termination,  bnf 
that  any  withdrawals  after  the  date  of 
termination  will  reduce  the  insurance 
coverage  by  the  amount  of  the  withdrawaL 
Signed     ' 

Member's  Name 

Date    

(3)  Notice  of  Termination 
(Date) 


1.  The  status  of  the . 


insured  credit  union  under  the  provisions  of 
the  Federal  Credit  Unions  Act  will  terminate 
as  of  the  close  of  business  on  the 
^_  day  of 

2.  Any  deposit*  made  by  you  after  lltat 
date,  either  new  deposits  or  additions  to 
existing  accounts,  will  not  be  insured  by  the 
National  Credit  Union  Administration. 

3.  Accoimts  in  the  Credit  Union  on  the 

day  of ,  up  to  a 

maximum  of  $100,000  for  each  member,  wiD 
continue  lo  be  insured,  as  provided  by  the 
Federal  Credit  Union  Act,  for  one  (1)  year 
after  the  dose  of  businesa  on  the 

,       day  of ;  Provided. 

however,  that  any  withdrawals  after  the 

close  of  business  on  the day  of 

, ,  will  reduce  tha 


insurance  coverage  by  the  amount  of  such 

withdrawals.' 

(Name  of  Credit  Union) 

(Address) 

(b)  A  federally-insured  credit  union 
that  is  merging  with  an  uninstned  credit 
union  shall  use  the  following  language 
for  purposes  of  terminating  Federal 
insurance: 

(1)  Notice  of  Proposal  to  Merge  and 
Terminate  Federal  Insurance 

The  Board  of  Directors  of  (merging)  Credit 
Union  has  approved  a  proposition  to  merge 
the  Credit  Union  into  the  (continuing)  Credit 
Union.  The  merger  must  be  approved  by  a 
majority  of  the  members  of  (merging]  Credit 
Uruon.  The  membership  vote  will  be  taken  on 
(date).  (Add  directions  regarding  membership 
meeting  and/or  mail  ballot.) 

If  the  membership  approves  the  merger,  the 
share  (deposit)  insurance  you  now  have  (up 
to  $1004)00  provided  by  the  National  Credit 
Union  Administration,  (NCUA).  an  agency  of 
the  Federal  Government)  will  be  affected  as 
follows: 

Any  deposits  made  by  you  after  the 
effective  date  of  the  merger,  either  new 
deposits  or  additions  to  existing  accounts,    - 
will  not  be  insured  by  the  NCUA.  Accounts  in 
the  (merging)  Credit  Union  on  the  date  of  the 
merger,  op  to  a  maximum  of  $100,000  for  each 
member,  will  continue  to  be  insured,  as 
provided  in  the  Federal  Credit  Union  Act,  for 
one  (1)  year  after  the  close  of  business  on  the 
date  of  the  merger,  but  any  withdrawals  after 
the  close  of  business  on  that  date  will  reduce 
the  insurance  coverage  by  the  amount  of  the 
withdrawaL 


Fedf 
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(2)  The  language  for  the  ballot  set 
forth  in  {a){2)  above,  modified  by 
substituting  "the  merger  and 
termination"  in  heu  of  "termination" 
each  time  it  appears  on  the  ballot  shall 
be  used  for  obtaining  membership 
approval  to  merge  and  terminate 
Federal  insurance. 

(3)  Notice  of  Merger  and  Termination 
of  Federal  Insurance 

1.  The  merger  of  the  (merging)  Credit  Union 
into  the  (continuing)  Credit  Union  has  been 
approved,  effective  (date). 

2.  The  status  of  the  (merging)  Credit  Union 
as  an  insured  credit  union  under  the 
previsions  of  the  Federal  Credit  Union  Act 
will  terminate  as  of  the  close  of  business  on 

the day  of (day  preceding 

merger  date). 

3.  Any  deposits  made  by  you  after  that 
date,  either  new  deposits  or  additions  to 
existing  accounts,  will  not  be  insured  by  the 
National  Credit  Union  Administration. 

4.  Accounts  in  the  Credit  Union  on  the 

day  of ,  (day  preceding 

merger  date),  up  to  a  maximum  of  $100,000 
for  each  member,  will  continue  to  be  insured, 
as  provided  by  the  Federal  Credit  Union  Act, 
for  one  (1)  year  after  close  of  business  on  the 

day  of (day  preceding 

merger  date);  Provided,  however,  that  any 
withdrawals  after  the  close  of  business  on 

the day  of , (day 

preceding  merger  date),  will  reduce  the 
insurance  coverage  by  the  amount  of  such 
withdrawals. 

(Name  of  Credit  Union) 
(Address) 

(c)  A  Federal  credit  imion  that  is 
converting  its  charter  to  that  of  an 
insured  state  credit  union  shall  use  the 
language  contained  in  paragraph  (a)  of 
this  Section,  but  shall  modify  the 
language  in  (a)(1)  to  indicate  that  it  is 
converting  its  charter  and  terminating 
Federal  insurance. 

S  708.302    Conversion  of  Insurance. 

(a)  A  federally-insured  state  credit 
tmion  shall  use  the  following  language 
for  purposes  of  converting  from  Federal 
insurance  to  nonfederal  insurance: 

(1)  Notice  of  Proposal  to  Convert  to 
Nonfederally-Insured  Status 

The  Board  of  Directors  of Credit 

Union  has  approved  a  pro[>osition  to  convert 
from  Federal  share  (deposit)  insurance  to 
nonfederal  insurance.  The  conversion  must 
be  approved  by  a  majority  of  the  members 
who  vote  on  the  proposal  and  at  least  20%  of 
the  entire  membership  must  participate  in  the 
vote.  The  membership  vote  will  be  taken  on 
(date).  (Add  directions  regarding  membership 
meeting  and/or  mail  ballot.) 

If  the  membership  approves  the  conversion, 
the  share  (deposit)  insurance  you  now  have 
(up  to  $100,000  provided  by  the  National 
Credit  Union  Administration,  an  agency  of 


the  Federal  Government)  will  terminate  on 
the  effective  date  of  the  conversion.  Shares 

(deposit)  in  the Credit  Union  will  be 

insured  up  to  S by ,  a 

corporation  chartered  by  the  State  of 


(2)  The  ballot  to  obtain  membership 
approval  of  the  conversion  shall  contain 
the  following  language: 

This  ballot  must  be  received  by  the  Credit 
Union  by  (date  for  vote). 

I  understand  that  if  the  conversion  of 
insurance  is  approved,  the  share  (deposit) 
insurance  that  I  now  have  (up  to  $100,000 
provided  by  the  National  Credit  Union 
Administration,  an  agency  of  the  Federal 
Government)  will  terminate  upon  the 
effective  date  of  the  conversion  and  my 

shares  will  be  insured  up  to  $ by 

-  a  corporation  chartered  by  the 


State  of 
Signed 


Date 


Member's  Name 


(3)  Notice  of  Conversion 


(Date>- 


1.  The  status  of  the . 


.  as  an  insured 


credit  union  under  the  provisions  of  the 
Federal  Credit  Union  Act  will  cease  as  of  the 
close  of  business  on  the day  of 


2.  As  of  that  date,  your  deposits  will  no 
longer  be  insured  by  the  National  Credit 
Union  Share  Insurance  Fund. 

3.  Accounts  in  the  credit  union  will  be 

insured  up  to  $ by ,  a 

corporation  chartered  by  the  State  of 

(Name  of  Credit  Union] 
(Address) 


(b)  A  federally-insured  credit  union 
that  is  merging  with  a  nonfederally- 
insured  credit  union  shall  use  the 
following  language  for  purposes  of 
converting  from  Federal  to  nonfederal 
insiu-ance: 

(1)  Notice  of  Proposal  to  Merge  and 
Convert  to  Nonfederally-Insured  Status 

"The  Board  of  Directors  of  (merging)  Credit 
Union  has  approved  a  proposition  to  merge 
the  Credit  Union  into  (continuing)  Credit 
Union.  The  merger  must  be  approved  by  a 
majority  of  the  members  of  (merging)  Credit 
Union  who  vote  on  the  proposal  and  at  least 
20%  of  the  entire  membership  must 
participate  in  the  vote.  The  membership  vote 
will  be  taken  on  (date)  (Add  directions 
regarding  membership  meeting  and/or  mail 
ballot.) 

If  the  membership  approves  the  merger,  the 
share  (deposit)  insurance  you  now  have  (up 
to  $100,000  provided  by  the  National  Credit 
Union  Administration,  an  agency  of  the 
Federal  Government)  will  terminate  on  the 
effective  date  of  the  merger.  Shares  (deposit) 
in  the  (continuing)  Credit  Union  will  be 
insured  up  to  $  by ,  a 


corporation  chartered  by  the  State  oi 


(2)  The  ballot  to  obtain  membership 
approval  shall  contain  the  following 
language: 

This  ballot  must  be  received  by  the  Credit 
Union  by  (date  for  vote). 

I  understand  that  if  the  merger  of  the 
(merging)  Credit  Union  into  the  (continuing) 
Credit  Union  is  approved,  the  share  (deposit) 
insurance  that  I  now  have  (up  to  $100,000 
provided  by  the  National  Credit  Union 
Administration,  an  agency  of  the  Federal 
Government)  will  terminate  upon  the 
effective  date  of  the  merger  and  my  shares  in 
the  (continuing)  Credit  Union  will  be  insured 

up  to  $ by .  a  corporation 

chartered  by  the  State  of 

Signed    . 

Member's  Name 


Date 

(3)  Notice  of  Merger  and  Conversion 
of  Insured  Status 
(Date)^ 

1.  The  merger  of  the  (merging)  Credit  Union 
into  the  (continuing)  Credit  Union  has  been 
approved,  effective  (date). 

2.  As  of  that  date,  your  shares  (deposit)  are 
no  longer  insured  by  the  National  Credit 
Union  Administration. 

3.  Accounts  in  the  (continuing)  Credit 
Union  will  be  insured  up  to  *  by 

,  a  corporation  chartered  by  the 


State  of 


(Name  of  Credit  Union) 
(Address) 


(c)  A  Federal  credit  union  that  is 
converting  its  charter  to  that  of  a 
nonfederally-insured  credit  union  shall 
use  the  language  contained  in  paragraph 
(a)  of  this  section,  but  shall  modify  the 
language  in  (a)(1)  to  indicate  that  it  is 
converting  its  charter  and  converting 
from  Federal  insurance. 

S  708.303    Modifications  to  notice. 

(a)  Any  modifications  or  additions  to 
the  notices  or  ballot  concerning 
insurance  coverage,  and  any  additional 
commiuiications  concerning  insurance 
coverage  included  with  the  notices  or 
ballot,  may  be  made  with  the  approval 
of  the  Regional  Director  and,  in  the  case 
of  a  state  credit  union,  the  appropriate 
state  authority. 

(b)  Federally-insured  state  credit 
unions  may  include  additional  language 
in  the  notice  and  ballot  regarding  state 
requirements  for  mergers,  where 
appropriate. 

[FR  Doc.  87-8530  Filed  4-15-87;  8:45  am) 
BILUNO  CODE  753S-01-M 


12: 


ler  /  Vol.  52,  No.  73  /  Thursday,  April  16.  1987  /  Rules  ;     '   -   sulaHons 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

[NASA  Grant  and  Cooperative  Agrvemcnt 
Hanclt>ook  Instruction  84-3] 

Miscellaneous  Changes  to  the  NASA 
Grant  and  Cooperative  Agreement 
Handbook 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Final  rule. 

SUMMAfrr.  This  document  amends  the 
NASA  Grant  Cooperative  Agreement 
Handbook  to  reflect  miscellaneons 
changes  which  implement  higher  level 
directives  or  deal  solely  with  NASA 
internal  administrative  matters. 
EFFECTIVE  DATE:  April  15,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.A.  Greene,  Procurement  Policy 

Division  [Code  HP).  Office  of 

Procurement,  NASA  Headquarters, 

Washington,  DC  20546,  Telephone:  202^ 

453-2119. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  implements  the  recent 
addition  to  OMB  Circular  A-110 
regarding  interest  bearing  accounts  and 
reiterates  NASA's  longstanding 
implementation  of  that  Circular's 
financial  reporting  requirements  by 
repeating  them  in  this  Handbook  in 
addition  to  their  continued  inchision  in 
instructions  provided  by  NASA's 
financial  management  offices.  The  chief 
additional  internal  NASA 
administrative  provisions  prohibit 
unauthorized  use  of  contractual 
procedures  on  grants  and  using  grants 
for  consulting  arrangements  in  violation 
of  the  NASA  FAR  Supplement. 

Impact 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  E.O. 
12291.  This  instruction  contains  internal 
NASA  implementation  of  higher 
regulatory  directives.  NASA's 
implementation  is  not  expected  to  affect 
grantees  in  any  significant  way  beyond 
that  impact  flowing  ftxmi  the  higher  levd 
directives  themselves.  Consequently, 
Pub.  L.  96-577  does  not  require 
publication  of  this  Instruction  for  public 
comment.  Because  public  comment  is 
not  reqtured,  the  Elegnlatory  Flexibility 
Act  does  not  apply  to  this  Instruction. 
Moreover,  this  Instruction  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980. 


List  of  Subjecto  in  14  CFR  Part  1260 

Giants. 
S.J.  Bvaos. 

Assistant  Administrator  for  Pnconment 

PART  1260— [AMENDEDl 

1.  The  authority  ciution  for  14  CFR 
Part  1260  continues  to  read  as  follows: 

Authority.  Pub.  L  97-858.  31  U.SX:  6301  et 
seq. 

Subpart  1— General 

2.  Section  1260.104  is  amended  by 
revising  p>aragrapb  (b)  to  read  as 
folloiws: 

§1260.104    AnMndments. 

***** 

(bj  Procurement  Information 
Circulars.  Non-regulatory  changes  to  the 
Handbook  which  require  immediate 
dissemination  may  be  made  by  a 
Procurement  Information  Circular, 
issued  by  Headquarters,  Procurement 
Policy  Division,  Code  HP. 

3.  Section  1260.105  is  amended  by 
revising  paragraphs  (a)  and  [b]  to  read 
as  follows: 

§1260.105    Dissemination  and  attacttv* 
data  o(  ttw  part 

(a)  The  NASA  Grant  and  Cooperative 
Agreement  Handbook  and  Instructions 
will  be  distributed  by  Code  HP  directly 
to  NASA  Headquarters  offices  and  to 
installation  distribution  points.  These 
NASA  elements  must  inform  the  Office 
of  Procurement,  NASA  Headquarters, 
Procurement  Policy  Division  (Code  HP) 
of  the  numbers  of  copies  required. 
Requests  for  additional  copies  should  be 
sent  directly  to  Cod?  HP  by 
Headquarters  ofBces  or  throngh 
installations'  distribution  points. 

(b)  Heads  of  installations  will  ensure 
that  copies  of  the  NASA  Grant  and 
Cooperative  Agreement  HandbotA  are 
distributed  to  all  interested  activities 
and  individuals  within  their  installation. 


4.  Section  1280.109  is  added  to  read  as 
follows: 

§1260.109    ProtiilBHtons. 

(a)  The  negotiation,  award, 
adioinistration  and  renewal  of  grants 
are  purposefully  intended  to  be  as 
simple  as  possible.  Therefore,  this 
Handbook  is  silent  in  various  areas 
where  long-established  pre-  and  post- 
award  contractual  procediffes  exist.  As 
such,  policies,  procedures, 
representations,  certifications,  forms  or 
requirements  (regardless  of 
modifications]  applicable  to  contracts 
shall  not  be  used  for  grants  or 
cooperative  agreements  unless 
otherwise  authorized  by  this  Handbook 
or  by  a  deviation  thereto. 


(b)  Installation  regulations, 
handboc^s  or  similar  guidance 
documents  shall  not  unnecessarily 
repeat,  paraphrase,  extract,  condense, 
be  inconsistent  with  or  otherwise  restate 
the  material  contained  in  this 
Handbocdc. 

(c)  Pursuant  to  NFS  18-37.204-70(c), 
grants  and  cooperative  agreements  shall 
not  be  used  as  legal  instruments  for 
consulting  service  arrangements. 

Sul>p6rt  4    Research  Grant  and 
Cooperattve  Agreement  Provisions 

5.  In  §  1260.406,  paragraph  (a)  and  the 
center  heading  preceding  paragraph  (a) 
are  revised  to  read  as  followr 

§  1260.406    Financial  manageiiMnt 
Financial  Management  (AprU  1987) 

(a)  Payment.  Advance  payments  by 
the  Letter-of-C^dit-Treasury  Financial 
Communications  System  or  Direct 
Treasury  Check  method  will  be  made  in 
accordance  with  procedural  instructions 
furnished  to  the  grantee  by  the  Financial 
Management  Office  of  the  NASA 
installation  which  issued  the  grant  The 
grantee  shall  submit  Federal  Cash 
Transaction  Reports  (SF  272)  to  the 
aforementioned  office  within  15  working 
days  following  the  end  of  each  Federal 
fiscal  quarter,  containing  current 
estimates  of  the  cash  requirements  for 
each  of  the  four  months  following  the 
quarter  being  reported. 

6.  Section  1260.420  is  revised  by 
adding  paragraph  (c)  to  read  as  follows: 

§126a420    SpMiai  condNkma. 


(e)  The  following  provision  shall  be 
appended  to  all  grants  and  cooperative 
agreements  as  a  special  condition, 
pending  its  inclusion  in  NASA  Form 
1463A,  NASA  Provisions  for  Research 
Grants  and  Contracts: 

Interest  Bearing  Accounts  (April  1987) 

Advances  of  Federal  funds  shall  be 
maintained  in  interest  bearing  accoants. 
Interest  earned  on  Federal  advances 
deposited  in  such  accounts  shall  be 
remitted  to  NASA  promptly,  b«it  at  letmt 
quarteriy,  as  instructed  by  the  Rnancfal 
Management  Office  of  the  NASA 
installation  which  issued  the  grant. 
Interest  amounts  up  to  $100  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense. 


Fe* 
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Subpart  5— Adminittration  of 
Research  Grants  and  Cooperative 
Agreements 

§126as14    (AmerKted] 

7.  The  first  sentence  of  §  1260.514(d)  is 
amended  by  removing  the  words  "for 
Grants"  and  adding,  in  their  place,  the 
words  "during  close-out". 

Subpart  6 — Reports 

8.  Subpart  6  is  amended  by  revising 
§  1260.602  to  read  as  follows: 

§1260.602    Committee  on  Academic 
Science  and  Engineering  (CASE)  reports. 

NASA  Form  1356,  "Committee  on 
Academic  Science  and  Engineering 
(C.A.S.E.)  Report  on  College  and 
University  Projects"  is  either  submitted 
with  funded  procurement  requests  or  in 
the  case  of  certain  non-funded  actions, 
initiated  by  the  procuring  office.  All 
required  NASA  Forms  1356  will  be 
completed,  checked,  and  promptly 
forwarded  to  the  Procurement 
Management  Division,  NASA 
Headquarters  (Code  HM),  in  accordance 
with  the  instructions  on  the  form  and 
NFS  Subpart  18-4.676. 

$1260.603    [Amended] 

9.  The  first  sentence  of  §  1260.603  is 
amended  by  removing  the  word 
"quarterly"  and  adding,  in  its  place,  the 
words  "within  15  working  days 
following  the  end  of  each  Federal  Fiscal 
quarter". 

(FR  Doc  87-8513  Filed  ♦-15-87;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  C-3211] 

McCoy  Industries,  Inc^  et  al^ 
Prohibited  Trade  Practices,  and 
Affiiiiiative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Greensboro,  NC-based  retailer  of  flame- 
retardant,  pressure-treated  wood  from 
misrepresenting  the  flame-retardant 
value  of  its  products  and  requires 
respondents  to  notify  purchasers  that 
some  of  the  wood  may  not  meet 
established  safety  standards. 


date:  Complaint  and  Order  issued  April 
2,1987.' 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Peterson,  Atlanta  Regional 
Office,  Federal  Trade  Commission,  1718 
Peachtree  St.  NW.,  Room  1000,  Atlanta, 
GA  30367.  (404)  347-4836. 

SUPPlfMENTARY  INFORMATION:  On 

Friday,  January.  16, 1987,  there  was 
published  in  the  Federal  Register,  52  FR 
1926,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  McCoy 
Industries.  Inc.  and  Reliance  Treated 
Wood,  IncM  corporations,  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly:  S 
13.10  Advertising  falsely  or 
misleadingly:  S  13.170  Qualities  or 
properties  of  product  or  service;  13.170- 
40  Fire-extinguishing  or  fire-resistant;  S 
13.190  Results;  S  13.195  Safety;  13.195-60 
Product;  S  13.205  Scientific  or  other 
relevant  facts;  S  13.210  Scientific  tests. 
Subpart — Corrective  Actions  and/or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  13.533-20 
Disclosures;  13.533-45  Maintain  records; 
13.533-45(a)  Advertising  substantiation. 
Subpart — Misrepresenting  Oneself  and 
Goods — Goods:  S  13.1710  QuaUties  or 
properties;  S  13.1730  Results;  S  13.1740 
Scientific  or  other  relevant  facts. 
Subpart — Neglecting,  Unfairly  or 
Deceptively,  To  Make  Material 
Disclosure:  S  13.1885  Qualities  or 
properties:  S  13.1890  Safety. 

Ust  of  Subjects  in  16  CFR  Part  IS 

Pressure-treated  wood.  Trade 
practices. 

(Sec.  6.  38  Stat  721: 15  U.S.C  46.  biterpreU  or 

applies  sec.  5,  38  StaL  719,  as  amended:  15 

U.S.C.  45) 

Emily  H.  Rock, 

Secretary. 

(FR  Doc  87-8520  Filed  4-1S-87;  8:45  am) 
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16  CFR  Part  13 

[Docket  C-3210] 

Reliance  Wood  Preserving,  Inc^  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Federalsburg,  MD  manufacturer  of 
flame-retardant  pressure-treated  wood 
from  misrepresenting  the  flame- 
retardant  value  of  its  products  and 
requires  respondents  to  notify 
purchasers  that  some  of  the  wood  may 
not  meet  estabbshed  safety  standards. 
DATE:  Complaint  and  Order  issued  April 
2.1987.' 

FOR  FURTHER  INFORMATION  CONTACT 
Charles  Peterson.  Atlanta  Regional 
Office,  Federal  Trade  Commission.  1718 
Peachtree  St,  NW.,  Room  1000,  Atlanta. 
GA  30367.  (404)  347-4836. 
SUPPLEMENTARY  INFORMATION:  On 
Friday,  January  16, 1987,  there  was 
published  in  the  Federal  Register,  52  FR 
1926,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Rehance 
Wood  Preserving,  Inc.,  a  corporation, 
and  Daniel  Roy  Dorman,  individually 
and  as  an  officer  of  said  corporation,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly:  S 
13.10  Advertising  falsely  or 
misleadingly;  S  13.170  Qualities  or 
properties  of  product  or  service;  S 
13.170-40  Fire-extinguishing  or  fire- 
resistant  S  13.190  Results;  S  13.195 
Safety:  13.195-60  Product;  S  13.205 
Scientific  or  other  relevant  facts;  S 
13.210  Scientific  tests.  Subpart— 
Corrective  Actions  and/or 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Put>lic 
Reference  Branch.  H-iaa  Oth  Street  and 
Pennsylvania  Avenue  NW..  Washington.  DC  ZDSaa 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Brsncfa.  H-lSa  6th  Street  and 
Pennsyivania  Avenue  NW..  Washington.  DC  ZOStn. 
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Requirements;  b  13.533  Corrective 
actions  and/or  requirements;  S  13.533- 
20  Disclosures;  S  13.533-45  Maintain 
records;  S  13.533-45(a)  Advertising 
substantiation.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Goods:  S  13.1710  Qualities  or  properties; 
S  13.1730  Results;  S  13.1740  Scientific  or 
other  relevant  facts.  Subpart — 
Neglecting,  Unfairly  or  Deceptively,  To 
Make  Material  Disclosure:  S  13.1885 
Qualities  or  properties;  S  13.1890  Safety. 

List  of  Subjects  in  16  CFR  Part  13 

Pressure-treated  wood,  Trade 
practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 

applies  sec.  5,  38  Stat.  719,  as  amended;  15 

U.S.C.  45) 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  87-8521  Filed  4-15-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[Docket  No.  86F-0385] 

Indirect  Food  Additives;  Adheslves 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  synthetic  primary  linear 
aliphatic  alcohols  as  components  of 
food-packaging  adhesive  formulations. 
This  action  responds  to  a  petition  filed 
by  Petrolite  Corp. 
dates:  Effective  April  16, 1987 
objections  by  May  18, 1987. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62.  5600  Fishers  Lane,  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  October  2, 1986  (51  FR  35288),  FDA 
announced  that  a  petition  (FAP  6B3954) 
had  been  filed  by  Petrolite  Corp.,  P.O. 
Box  21538.  Tulsa,  OK  74121,  proposing 
that  S  175.105  Adhesives  (21  CFR 
175.105)  of  the  food  additive  regulations 


be  amended  to  provide  for  the  safe  use 
of  synthetic  primary  linear  aliphatic 
alcohols  as  components  of  food- 
packaging  adhesive  formulations. 
FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  dociunents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  enviroiunental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
enviroiunental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p,m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rale  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  18, 1987.  file  with 
tlie  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
mmibered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
•hall  be  submitted  and  shall  be 


identified  wun  me  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
throu^  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied,  Nutrition,  Part  175 
is  amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348):  21 
CFR  5.10  and  5.61. 

2.  In  5  175.105(c)(5)  by  alphabetically 
inserting  a  new  item  in  the  list  of 
substances  to  read  as  follows: 

{175.105    Adhesives. 


(c)* 
(5)* 


Substances 


Synttwtic  primary  linear  aliphatic  aicohots  whose 
weaghl  average  molecular  weignt  «  greater  than 
400  (CAS  Reg.  No.  71750-71-5). 


Umta- 


Dated:  April  8, 1987. 
Richafd ).  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  87-8505  Filed  4-15-87;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

ICOTP  Los  Angeles/Long  Beach 
Regulation  87-04] 

Safety  Zone  Regulations;  Ports  of  Los 
Angeles/ Long  Beach,  CA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  of  a  100  yard 
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radius  around  the  tug  MARTHA  and  the 
barge  KSC-700  while  underway  in  San 
Pedro  Bay  and  in  the  Los  Angeles/Long 
Beach  Precautionary  Area. 

The  zone  is  needed  to  protect  the  tug 
MARTHA  and  barge  KSC-700  from 
vessel  traffic  hazards  associated  with 
maneuvering  through  the  ports  of  Los 
Angeles/Long  Beach. 

No  vessel  may  enter,  remain  in,  or 
transit  the  Safety  Zone  without  the 
permission  of  the  Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  suiunse,  30  March 
1987.  It  terminates  at  sunset,  10  April 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  M.  E.  Cutts  at  (213)  590-230a 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  it  is  being  made 
effective  in  less  than  30  days  after 
Federal  Regulation  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  potential  damage  to 
the  vessels  involved. 

Drafting  Informatioa 

The  drafters  of  this  regulation  are 
LTJG  M.  E.  Cutts.  project  officer  for 
the  Captain  of  the  Port,  and  LCDR  J.  R. 
McFAUL,  project  attorney.  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  occur  between  30  March  1987  and 
10  April  1987.  This  safety  zone  is 
necessary  to  ensure  the  safety  of  the  tug 
MARTHA  and  the  barge  KSC-700  while 
underway  in  San  Pedro  Bay  and  the  Los 
Angeles/Long  Beach  Precautionary 
Area.  These  vessels  will  not  be  free  to 
maneuver  to  avoid  normal  vessel  traffic 
in  the  area. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors  marine  safety.  Navigation 
(water), 

Seciuity  measures.  Vessels, 
Waterways. 

Regulation 

PART  165— {AUENDED] 

In  consideration  of  the  foregoing, 
Subpart  C  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191: 49  CFR  1.46  and  33  CFR  IJ)S-l(g). 
e.04-1,  6.04-6,  and  160.5. 


2.  A  new  S  165.T1155  is  added  to  read 
as  follows: 

§165.T1155    Safety  Zone:  Port  of  Lot 
Angeles/Long  Beach,  CA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  A  100  yard  radius  around 
the  tug  MARTHA  and  the  barge  KSC- 
700  while  underway  in  San  Pedro  Bay 
and  the  Los  Angeles/Long  Beach 
Precautionary  Area. 

(b)  Effective  Date.  This  regulation 
becomes  effective  at  sunrise,  30  March 
1987.  It  terminates  at  sunset.  10  April 
1987. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  {  165.23  of  this 
part,  no  vessel  may  enter,  remain  in.  or 
transit  the  Safety  Zone  without  the 
permission  of  the  Captain  of  the  Port. 

Dated  March  30. 1987. 
R.  A  lanecek. 

Captain.  U.S.  Coast  Guard,  Captain  Of  The 
Port,  Los  Angeles/Long  Beach. 
[FR  Doa  87-8570  Filed  4-15-87;  8:45  am] 
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VETERANS  ADMINISTRATION 

38  CFR  Part  36 

Increase  In  Maximum  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

agency:  Veterans  Administration. 
ACTION:  Final  regulations. 

SUMMARY:  The  VA  (Veterans 
Administration)  is  increasing  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  increased. 
These  increases  are  necessary  because 
previous  rates  were  not  competitive 
enough  to  induce  lenders  to  make 
guaranteed  or  insured  home  loans 
without  substantial  discounts,  or  to 
make  manufactured  home  loans.  The 
increase  in  the  interest  rates  will  assure 
a  continuing  supply  of  funds  for  home 
mortgages,  home  improvement  and 
manufactured  home  loans. 
EFFECTIVE  DATE:  April  13. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  D.  Moerman,  Loan  Guaranty 
Service  (264),  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420  (202-233-3042). 


SUPPLBKNTARV  INFORMATION:  The 

Administrator  is  required  by  section 
1819(0.  Title  3a  United  States  Code,  to 
establish  maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
the  VA  as  he  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  increase  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
increase  in  other  short-term  and  long- 
term  interest  rates — ^have  shown  that  the 
manufactured  home  capital  markets 
have  become  more  restrictive.  It  is  now 
necessary  to  increase  the  interest  rate* 
on  manufactured  home  unit  loans,  lot 
loans,  and  combination  manufactured 
home  unit  and  lot  loans  in  order  to 
assure  an  adequate  supply  of  funds  from 
lenders  and  investors  to  make  these 
types  of  VA  loans. 

The  Administrator  is  also  required  by 
section  1803(c),  Title  38,  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans, 
including  graduated  payment  mortgage 
loans,  and  for  loans  for  home 
improvement  purposes.  Recent  market 
indicators — including  the  rate  of 
discount  charged  by  lenders  on  VA 
loans  and  the  general  increase  in 
interest  rates  charged  by  lenders  on 
conventional  loans,  have  shown  that  the 
mortgage  money  market  has  become 
more  restrictive.  The  maximum  rates  in 
effect  for  VA  guaranteed  home  and 
condominium  loans  and  those  for  energy 
conservation  and  home  improvement 
purposes  have  not  been  sufficiently 
competitive  to  induce  private  sector 
lenders  to  make  these  types  of  VA 
guaranteed  or  insured  loans  without 
imposing  substantial  discounts.  To 
assure  a  continuing  supply  of  funds  for 
home  mortgages  through  the  VA  loan 
guaranty  program,  it  has  been 
determined  that  an  increase  in  the 
maximun)  permissible  rates  applicable 
to  home  and  improvement  loans  is 
necessary.  The  increased  return  to  the 
lender  will  make  VA  loans  competitive 
with  other  available  investments  and 
assure  a  continuing  supply  of  funds  for 
guaranteed  and  insured  mortgages. 

Regulatory  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7. 1981  Federal  Register  (48  FR  25443).  It 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  Chapter  37  of  Title  38, 
United  States  Code,  are  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  801  through  612. 
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These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  finds 
that  they  do  not  come  within  the 
definition  of  a  "major  rule"  as  defined  in 
that  Order.  The  existing  process  of 
informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President,  OMB,  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regxilatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured,  and 
direct  home  and  condominium  loans, 
loans  for  energy  conservation  and  other 
home  improvement  purposes,  and  loans 
for  manufactiu-ed  home  purposes  would 
create  an  acute  shortage  of  funds 
pending  the  final  rule  pubHcation  date 
which  would  necessarily  be  more  than 
30  days  after  publication  in  proposed 
form.  Accordingly,  it  has  been 
determined  that  publication  of  proposed 
regulations  prior  to  publication  of  final 
regulations  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

(Catalog  of  Federal  Domestic  Assistance 
Program  numbers,  64.113,  64.114,  and  64.119) 

These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c),  1803(c)(1),  1811(d)(1) 
and  1819  (f)  and  (g)  of  Title  38,  United 
States  Code.  The  regulations  are  clearly 
within  that  statutory  authority  and  are 
consistent  with  Congressional  intent. 

These  increases  are  accomplished  by 
amending  §§  36.4212(a)  (1).  (2),  and  (3), 
and  36.4311  (a),  (b),  and  (c),  and 
36.4503(a),  Title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — Housing  and 
community  development.  Manufactured 
homes.  Veterans. 


Approved:  April  10, 1987. 
Tbomas  K.  Tumage, 

Administrator. 

PART  36— {AMENDED] 

38  CFR  Part  36,  Loan  Guaranty,  is 
amended  as  follows: 

1.  In  §  36.4212,  paragraph  (a)  is 
revised  as  follows: 

§  36.4212    Interest  rates  and  late  ctiarges. 

(a)  The  interest  rate  charged  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C.  1819  may 
not  exceed  the  following  maxima  except 
on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  the  Veterans  Administration 
prior  to  the  respective  effective  date.  (38 
U.S.C.  1819(f)) 

(1)  Effective  April  13, 1987, 12  percent 
simple  interest  per  annum  for  a  loan 
which  finances  the  purchase  of  a 
manufactured  home  imit  only. 

(2)  Effective  April  13, 1987, 11 V4 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchase  of  a 
lot  only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  Effective  April  13, 1987, 11  Vi 
percent  simple  interest  per  annum  for  a 
loan  which  will  finance  the 
simultaneous  acquisition  of  a 
manufactured  home  and  a  lot  and/or  the 
site  preparation  necessary  to  make  a  lot 
acceptable  as  the  site  for  the 
manufactured  home. 
***** 

2.  In  5  36.4311,  paragraphs  (a),  (b),  and 
(c)  are  revised  as  follows: 

S  36.43 11    Interest  rate*. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  9V2  per  centum  per  annum, 
effective  April  13, 1987,  the  interest  rate 
on  any  home  or  condominium  loan, 
other  than  a  graduated  payment 
mortgage  loan,  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  9V4  per  centum  per 
anniun  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  9%  per  centum  per  annum, 
effective  April  13, 1987,  the  interest  rate 
of  any  graduated  payment  mortgage 
loan  guaranteed  or  insured  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  Q^a  per  centum  per  annum.  (38 
U.S.C.  1803(c)(1)) 

(c)  Effective  April  13, 1987.  the  interest 
rate  on  any  loan  solely  for  energy 


conservation  improvements  or  other 
alterations,  improvements  or  repairs, 
which  is  guaranteed  or  insured  wholly 
or  in  part  on  or  after  such  date  may  not 
exceed  11  per  centiun  per  annum  on  the 
unpaid  principal  balance.  (38  U.S.C. 

1803(c)(1)) 
***** 

3.  In  5  36.4503,  paragraph  (a)  is 
revised  as  follows: 

§  36.4503    Amount  and  amortization. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1, 
1980,  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  $33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  §  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  the  VA  shall  bear  interest  at  the  rate 
of  9V4  percent  per  annum.  Loans  solely 
for  the  purpose  of  energy  conservation 
improvements  or  other  alterations, 
improvements,  or  repairs  shall  bear 
interest  at  the  rate  of  11  percent  per 
annum.  (38  U.S.C.  1811(d)(1)  and  (2)(A)) 
***** 

[FR  Doc  87-8511  Filed  4-15-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[86-569] 

Um  Of  Official  Mall  In  Location  and 
Recovery  of  Missing  Children;  Order 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule^ 

summary:  This  action  is  statutorily 
required  by  all  federal  agencies  to  assist 
in  the  location  and  recovery  of  missing 
children.  The  prescribed  regulations 
implement  the  "Missing  Children 
Location  Act."  The  FCC  is  adopting 
regulations  which  were  provided  by  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP). 

The  Managing  Director  will  compile 
and  submit  to  OJJDP  by  June  30, 1987,  a 
consolidated  report  on  the  FCC's 
experience  with  these  procedures. 
DATES:  Effective  date:  February  18, 1987; 
the  Commission  implemented  these 
procedures  for  the  period  of  February  18, 
1987  through  March  31, 1987. 


Feder 


/  Vol.  52,  No.  73  /  Thursday 


16.  1987  /  Rules  ar. 


83 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Vallimarescu,  Office  of  General 
Counsel,  Federal  Conununications 
Commission,  Washington,  DC  20554 
(202]  632-6990. 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  matter  of  the  use  of  Penalty  mail  to 
aid  in  the  location  and  recovery  of  missing 
children. 

Adopted:  December  23, 1988, 

Released:  February  18, 1987. 

By  the  Commission. 

1.  On  August  9, 1985,  Congress  passed 
the  "Missing  Children  Location  Act" 
(the  "Act") »  which,  inter  alia, 
authorizes  federal  agencies  to  prescribe 
regulations  under  which  each  agency 
penalty's  mail  could  be  used  to  assist  in 
the  location  and  recovery  of  missing 
children.  Pursuant  to  the  Act  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  ("'OJJDF')  prescribed 
general  guidelines  for  implementation  of 
S.  1195.*  These  guidelines  set  forth  the 
form  and  manner  in  which  information 
relating  to  missing  children  may  be 
included  in  agency  penalty  mail. 

Z.  The  Commission,  in  its  regulations, 
delegates  to  the  managing  Director  the 
duty  to  ensure  that  the  objectives  of  the 
Act  and  OJJDP's  regulations  are  carried 
out.  The  regulations  require  the 
Managing  Director  to  ensure  that  the 
Commission's  penalty  mail  contains 
missing  children  information  in 
compliance  with  the  Act  and  OJIDP's 
regulations.  To  that  end,  the  Managing 
Director  will  obtain  camera-ready 
photographic  and  biographical 
information  on  missing  children  from  the 
National  Center  for  Missing  and 
Exploited  Children  and  disseminate 
such  information  via  penalty  mail 
envelopes  addressed  to  the  members  of 
the  public. 

3.  In  accordance  with  the  Act,  the 
Managing  Director  will  compile  and 
submit  to  OJJDP  by  June  30, 1987.  a 
consolidated  report  on  his  experience  in 
implementing  39  U.S.C.  3220(a)(2),  the 
OJJDP  Guidelines,  and  the  Commission's 
regulations.  This  report  will  consohdate 
information  covering  the  period 
February  18, 1987  through  March  31, 
1987  and  shall  detail:  (i)  The  FCC's 
expenence  in  implementation,  including 
problems  encountered,  successful  and  or 
iimovative  methods  adopted  to  use 
missing  children  photographs  and 
information  on  or  in  penalty  mail,  the 
estimated  number  of  pieces  of  penalty 


mail  containing  such  information,  and 
the  percentage  of  total  agency  penalty 
mail,  domestic  mail,  and  domestic 
penalty  mail  directed  to  members  of  the 
public  which  that  number  represents;  (ii) 
the  estimated  total  cost  to  implement  the 
program,  with  supporting  details;  (iii) 
recommendations  for  changes  in  the 
program  which  would  make  it  more 
effective. 

4.  We  find  for  good  cause  that  prior 
notice  and  comment  procedures  are 
unnecessary  to  implement  the  rule 
amendments  in  the  attached  Appendix 
because  they  are  required  by  statute 
and  OJJDP  Guidelines  and  generally 
involve  rules  of  agency  organization, 
practice  or  procedure.  See  5  U.S.C. 
553(b)(3)  (A).  (B).  Delay  in  the 
promulgation  of  these  regulations  would 
be  counter  to  the  congressional  intent  to 
expedite  the  location  and  recovery  of 
missing  children. 

5.  Accordingly,  //  Is  Ordered,  That, 
pursuant  to  Section  1.427(b)  of  the 
Commission's  Rules,  the  rule 
amendments  are  effective  February  18, 
1987. 

6.  It  Is  Further  Ordered  That,  these 
regulations  shall  cease  to  be  effective 
two  and  one-half  years  after  the 
enactment  of  Pub.  L  99-87. 

For  further  information  concerning 
this  proceeding  contact  John 
Vallimarescu,  Office  of  General  Counsel 
(202)  632-6990. 

The  officials  responsible  for  this 
action  are  the  following  Commissioners: 
Mark  S.  Fowler,  Chairman,  James  H. 
Quello,  Mimi  Weyforth  Dawson,  Dennis 
R.  Patrick,  Patricia  Diaz  Dennis. 

Federal  Communications  Commission. 

Wtlliam  J.  Tiicarico, 

Secretary. 

PART  0— [AMENDED] 

Part  0  of  Title  47  of  the  CFR  is 
amended  as  follows: 

1.  Authority  citation  for  Part  0 
continues  to  read: 

Authority:  Sec.  5.  48  Stat.  lOea  as 
amended:  47  U.S.C.  155,  unless  otherwise 
note. 

2.  Section  0.231  is  amended  by  adding 
a  new  paragraph  (k). 

§  0.23 1    Authority  (Megated. 


■  Pub.  L  9»-87.  section  1,  99  Stat  290  (19B5).  (aa 
codified  at  39  U.S.C.  3220). 

*  Notice  of  Preliminary  Cuidelinei.  50  FR  46622 
November  8. 1965). 


(k)  Pursuant  to  39  U.S.C.  3220  and  the 
guidelines  prescribed  pursuant  thereto 
by  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  50  FR  46622, 
the  Managing  Director  shall  take 
appropriate  measures  to  ensure  that 
approximately  35%  of  the  penalty  mail 
posted  by  the  Commission  contains 
print  pictures  and  biographies  relating  to 


missing  children.  It  is  anticipated  that 
the  cost  will  be  approximately  $75  for 
the  first  year  of  implementation.  The 
contact  person  for  matters  relating  to 
the  implementation  of  this  section  is  the 
Chief,  Printing  and  Mail  Branch  Office 
of  Managing  Director.  1919  M  St.,  NW., 
Washington.  DC  20554,  (202)  632-7546. 
The  following  shall  be  added  to  the 
authorities  for  S  0.231: 

S  0.231    [Amended] 

39  U.S.C.  3220:  Notice  of  Preliminary 
Guidelines  issued  by  the  Department  of 
Justice,  50  FR  46622.  November  8, 1985. 

[FR  Doc.  87-8405  Filed  4-15-87;  8:45  am] 
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DEPARTMErrr  OF  DEFENSE 

48  CFR  Parts  203  and  252 

Defense  Federal  Acquisition 
Regulation  Suppleinent  (DFARS); 
Implementation  of  Section  931  of  the 
Defense  Acquisition  Impovement  Act 
of  1986  (Pub.  L  99-500);  ConflicU  of 
Interest  In  Defense  Procurement 

agency:  Department  of  Defense  (DOD). 

action:  Interim  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  invites  pubHc 
comment  concerning  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  certain 
provisions  of  section  931  of  the  Defense 
Acquisition  Improvement  Act  of  1986 
(Pub.  L  99-500),  entiUed  "Conflict-of- 
interest  in  Defense  Procurement."  The 
rule  implements  a  statutory  prohibition 
that  a  major  defense  contractor  (i.e.,  one 
awarded  contracts  aggregating  $10 
million  or  more  during  the  previous 
government  fiscal  year)  may  not  offer  or 
provide  compensation  either  directly  or 
indirectly  to  certain  former  DoD 
officials,  who  within  two  years  prior  to 
their  separation  from  DoD,  had  certain 
procurement  responsibilities  with 
respect  to  that  contractor.  The  rule  also 
adopts  a  contract  clause  whereby  major 
defense  contractors  must  report 
annually  concerning  compensation 
provided  to  certain  former  DoD 
employees  and  are  made  subject  to  a 
liquidated  damages  assessment  in  the 
event  compensation  is  knowingly 
provided  to  certain  former  DoD  officials 
in  violation  of  law. 

dates:  Effective  Date:  April  16, 1987 
(Effective  on  all  contracts  awarded  on 
or  after  April  16, 1987). 
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Comment  date:  ComnenU  nuut  b« 
received  on  or  before  (uae  16, 1987. 
Please  cite  DAR  Case  8S-220  in  all 
correspondence  on  this  sntnecL 
AOORESS:  Interested  parties  should 
submit  written  commenls  to:  Defense 
Acqaisition  Regulator;  Council  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  ODASD(P)DARS,  c/o 
OASD(A&L)(M&RS),  Room  3C841,  The 
Pentagon,  Washington,  DC  20301-3062. 
FOR  FURTHER  INFORMATION  COMTACT: 
Mr.  Charle»  W.  Lloyd,  Execntive 
Secretary,  DAR  Council  (002)  697-7267. 
SUPPLEMCNTAJIV  MtfOmUTION: 

A.  BackgioaxHi 

Section  931  of  the  Defense  Acquisition 
Improvement  Act  of  1986  (Pub.  L.  99- 
500),  enacted  on  October  IB,  1986  and 
codified  at  MHJ.S.C.  2387b  and  2397c, 
requires  that  DoD  contracts  over 
$100,000  awarded  am  or  after  180  days 
after  date  of  enactment  (i.e..  April  16, 
1987)  contain  a  contract  clau«e  whereby 
major  defense  contractor*  (i.e.,  those 
awarded  contracts  aggregating  $10 
million  or  more  during  the  previous 
Government  fiscal  year)  agree  to:  (1)  not 
provide  compensation  to  a  foFmer  CioD 
official  if  acceptance  would  violate  10 
U.S.C.  2397b(a)(l)r  (2)  pay  to  the  United 
States  OS  hqnidated  damages  the  greater 
of  $100,000  or  three  times  the 
compensation  paid  in  violation  of  10 
U.S.C.  2397b(aHl):  and.  [3]  file  a  report 
listing  certain  former  DoD  employees 
who  left  DoD  service  within  the  past 
two  years  and  to  whom  compensation 
was  paid  by  the  contractor,  together 
with  identification  and  descriptive 
information  concerning  the  person's 
former  DoD  duties  and  work  performed 
on  behalf  of  the  contractor.  For  purposes 
of  the  reporting  requirement,  the  rule 
defines  former  DoD  employees  as  those 
who  (1)  served  in  a  civilian  position  for 
which  the  rate  of  pay  is  equal  to  or 
greater  than  the  rate  of  pay  for  Grade 
GS-13  Step  1  of  the  General  Schedule  or 
(2)  served  in  the  Armed  Forces  in  a  pay 
grade  of  04  or  higher.  An  administrative 
penalty  against  the  contractor  of  up  to 
$10,000  is  specified  for  knowing  failare 
to  file  the  required  report,  after 
opportunity  for  hearing  on  the  record 
pursuant  to  DoD  regulation.  The  statute 
also  prescribes  civil  fines  of  up  to 
$250,000  and  $500,000  against  the  person 
and  contractor,  respectively,  for 
knowing  violation  of  its  compensation 
prohibitions,  in  civil  actions  brought 
before  a  U.S.  District  Court.  Because  of 
the  detail  contained  in  the  statute  with 
respect  to  prohibitions  on  compensation 
and  covered  positions,  it  is  suggested 
that  the  reader  consult  10  U.S.C.  2397b 
and  2397c,  specifically. 


As  stated  above.  tlK  statute  and  the 
interim  nile  prohibit  contractors  who 
were  awarded  DoD  contracts 
aggregating  $10  million  or  more  in  a 
preceding  Government  fiscal  year  from 
offering  or  providing  compensation  in 
the  sub8e<^ueQl  Government  fiscal  year 
to  covered  former  DoD  officials. 
However,  the  reader  should  note  that 
the  reporting  requirement  uses  a 
somewhat  different  baseline.  With 
respect  to  reporting,  t^  rule  requires 
that  a  contractor  aw^ded  DoD 
contracts  (aggregating  $l&miilioa  or 
more  in  the  Government  fiscal  year 
ending  before  the  calendar  yeer  in 
which  award  is  made  of  a  contract 
contairring  the  prescribed  clause)  render 
the  specified  report  lor  the  calendar 
year  ia  which  award  is  made.  A  report 
is  required  for  each  succeeding  calendar 
year,  ending  with  the  calendar  year  in 
which  final  payment  is  made  under  the 
contract,  if  the  contractor  has  DoD 
contract  awards  aggregating  $10  million 
or  more  in  the  Govsnawnt  fiscal  year 
ending  before  each  such  succeeding 
calendar  year.  For  example,  assume  that 
XYZ  Corporation  is  awarded  a  contract 
on  November  1, 1987  containing  the 
prescribed  clause.  During  FY  86  (ending 
September  30, 1966).  XYZ  was  awarded 
DoD  contracts  aggregating  $12  million 
and  during  FY  87  (ending  September  30, 
1967]  was  awarded  DoD  contracts 
totaling  $9  million.  XYZ  is  required  to 
file  the  specified  report  for  CY  87  as  its 
awards  in  FY  86  (Le.,  the  fiscal  year 
ending  before  the  calendar  year  in 
which  award  was  made]  exceeded  $16 
million.  Conversely,  XYZ  will  not  have 
to  file  a  report  for  CY  88  (i.e.,  the 
succeeding  calendar  year]  because  its 
awards  in  FY  87  (i.e.,  the  fiscal  year 
ending  before  the  succeeding  calendar 
year]  were  less  than  $10  million. 
Assuming  further  that  final  payment  is 
made  under  XYZ's  contract  on  June  1, 
1990,  XYZ's  last  potential  reporting 
period  under  the  contract  is  CY  90. 

A  substantial  portion  of  this  interim 
rule  was  prepared  simultaneously  with 
revisions  to  DoD  Directive  550O.7, 
Standards  of  Conduct,  which  will  be 
published  in  the  Federal  Rsgister  in  the 
near  future.  Specifically,  definitions 
contained  in  this  rule  are  based  upon  a 
present  draft  version  o{  that  revised 
directive.  In  order  to  facilitate  the  public 
comment  process,  the  DAR  Council  will 
ensure  that  comments  received 
concerning  this  Notice  of  Proposed 
Rulemaking  are  provided  for 
consideration  in  drafting  revisions  to  the 
CKrective.  However,  in  view  oC  the 
statutory  implementation  date  of  April 
16, 1987  regarding  insertion  of  the 
prescribed  clause  in  DoD  contracts,  it 


has  bean  determined  nscessary  to 
proceed  with  th»  mle  pries  to 
publication  of  the  Directive  and  in 
advance  of  receipt  of  public  c anunents. 
In  accordance  with  Pub.  L.  98-577, 
comments  received  will  tie  considered 
before  a  final  rule  is  adopted. 

B.  Regulatory  Flexibility  Act 

The  kiterim  rule  prescribes 
requirements  for  major  defense 
contractors  having  aggregate  contract 
awards  exceeding  $10  million  during  the 
previous  Government  fiscal  year. 
Accordingiy,  few,  if  any,  sraaU  entities 
will  be  affected  and  the  Department 
therefore  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  upon 
a  substantial  number  of  small  entities 
wtthin  the  meaning  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.  Comments  are  invited. 

Comments  from  small  entities 
conceriiing  existing  coverage  within 
DFARS  Part  203  will  also  be  considered 
in  accordance  with  section  610  of  the 
Act.  Such  comments  must  be  submitted 
separately  and  cite  DAR  Case  87-610D 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  interim  rule  contains  information 
collection  requirements  within  the 
meanieg  of  44  U.S.C.  3501,  et  seq.  and  an 
emergency  Paperwork  Reduction  Act 
clearance  for  an  increase  of  100,000 
hours  cf  burden  has  been  requested 
from  OMB.  However,  consistent  with 
the  intent  of  the  Act  in  reducing 
paperwork  burdens,  the  rule  permits 
contractors  to  utilize  DD  Form  1787, 
Report  of  DoD  and  Defense  Related 
Emplojrment,  filed  with  DoD  by  certain 
affected  former  DoD  employees,  for  the 
purpose  of  meeting  their  reporting 
requirement  under  the  prescribed 
clause.  A  regular  Paperwork  Reduction 
Act  Clfearance  request,  with  full 
justification  for  the  burden  estimate,  will 
be  submitted  to  0MB  in  the  near  future. 
Comments  concerning  that  information 
collection  requirement  will  be  solicited 
by  0MB  through  a  subsequent  Federal 
Register  notice.  Comments  are  invited. 

D.  Determination  to  Issue  an  Interim 
Regulation 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  coverage  as  an  interim 
regulation.  This  action  is  necessary  in 
order  to  implement  section  931  of  the 
Defense  Acquisition  Improvement  Act  of 
1986  (Pub.  L.  99-500). 


Fr- 
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List  of  Subjects  in  48  CFR  Parts  203  and 
252 

Government  procurement. 
Owen  L.  Green, 

Acting  Executive  Secretary.  Defense 
Acquisition.  Regulatory  Council. 

Therefore.  48  CFR  Parts  203  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  203  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

2.  Section  203.170  and  sections 
203.17O-1  through  203.170-5  are  added  to 
read  as  follows: 

203.170    Statutory  compensation 
protiibitions  and  reporting  requirements 
relating  to  cert^.ln  former  Department  of 
Defense  (DoD)  employees. 

203.170-1     Definitions. 

"Armed  Forces",  as  used  in  this 
section,  means  the  uniformed  military 
services  but  excluding  the  U.S.  Coast 
Guard. 

"Compensation",  as  used  in  this 
section,  means  any  payment,  gift, 
benefit,  reward,  favor,  or  gratuity  which 
is  provided  directly  or  indirectly  for 
services  rendered  by  the  person 
accepting  such  payment  and  which  has 
a  fair  market  value  in  excess  of  $250. 
Compensation  shall  be  deemed 
indirectly  received  if  it  is  paid  to  an 
entity  other  than  the  individual,  in 
exchange  for  services  performed  by  the 
individual. 

"Defense  contractor",  as  used  in  this 
section,  means  an  entity  that  contracts 
directly  with  the  DoD  to  supply  the  DoD 
with  goods  or  services  (including 
affiliates  and  subsidiaries  which  clearly 
engage  in  the  performance  of  defense 
contracts],  "Defense  contractor"  does 
not  include  a  state  or  local  government. 

"Defense  Agency  Ethics  Official 
(DAEO)",  as  used  in  this  section,  means 
a  DoD  officer  or  employee  who  has  been 
appointed  to  administer  the  provisions 
of  the  Ethics  in  Government  Act. 

"Former  DoD  Employee",  as  used  in 
this  section,  means  a  person  who  served 
in  the  DoD  in  a  civilian  position  for 
which  the  rate  of  pay  is  equal  to  or 
greater  than  the  minimum  rate  of  pay  for 
Grade  GS-13  Step  1  of  the  General 
Schedule,  or  served  in  the  Armed  Forces 
in  a  pay  grade  of  04  or  higher. 

"Former  DoD  official",  as  used  in  this 
section,  means: 

(a)  individuals  who  served  in  a 
civilian  position  for  which  the  rate  of 


pay  is  equal  to  or  greater  than  the 
minimum  rate  of  pay  for  Grade  GS-13 
Step  1  of  the  General  Schedule,  or  who 
served  in  the  Armed  Forces  in  a  pay 
grade  of  0-4  or  higher,  who: 

(1)  Spent  the  majority  of  their  working 
days  during  the  last  two  years  of  DoD 
service  performing  a  procurement 
function  relating  to  a  DoD  contract,  at  a 
site  or  plant  that  was  owned  or  operated 
by  a  contractor,  and  which  was  the 
principal  location  of  their  performance 
of  that  procurement  function;  or 

(2)  Performed,  on  a  majority  of  their 
working  days  during  the  last  two  years 
of  DoD  service,  a  procurement  function 
relating  to  a  major  defense  system  and, 
in  the  performance  of  such  function, 
participated  on  any  occasion  personally 
and  substantially  in  a  manner  involving 
decision-making  responsibilities  with 
respect  to  a  contract  for  that  system 
through  contact  with  the  contractor; 

(b)  Individuals  who  served  in  a 
civilian  position  for  which  the  rate  of 
pay  is  equal  to  or  greater  than  the 
minimum  rate  of  pay  for  a  Senior 
Executive  Service  position  or  other 
executive  position  at  the  same  or  higher 
level,  and  individuals  who  served  in  the 
Armed  Forces  in  the  pay  grade  of  07  or 
higher,  if  such  individuals  during  the  last 
two  years  of  DoD  service: 

(1)  Acted  as  a  primary  representative 
of  the  United  States  in  the  negotiation 
with  a  defense  contractor  of  a  defense 
contract  in  an  amount  in  excess  of 
$10,000,000  (the  actual  contractual 
action  taken  by  the  individual  must 
have  been  in  an  amount  in  excess  of 
$10,000,000),  or 

(2)  Acted  as  a  primary  representative 
of  the  United  States  in  ^e  negotiation  of 
a  settlement  of  an  unresolved  claim  of 
such  a  defense  contractor  in  an  amount 
in  excess  of  $10,000,000.  An  unresolved 
claim  shall  be,  for  the  purposes  of  this 
section,  valued  by  the  greater  of  the 
amoimt  of  the  claim  or  the  amount  of  the 
settlement. 

"Major  defense  contractor",  as  used  in 
this  section,  means  any  business  entity 
which,  during  the  Government  fiscal 
year  preceding  the  Government  fiscal 
year  in  which  compensation  was  first 
provided  to  a  former  DoD  employee, 
was  awarded  defense  contracts  in  a 
total  amount  equal  to  or  greater  than 
$10,000,000. 

"Major  defense  system",  as  used  in 
this  section,  means  a  combination  of 
elements  that  will  function  together  to 
produce  the  capability  required  to  fulfill 
a  mission  need.  Elements  may  include 
hardware,  equipment,  software,  or  any 
combination  thereof,  but  excludes 
construction  or  other  improvements  to 
real  property.  A  system  shall  be 
considered  a  major  defense  system  if: 


(a)  The  DoD  is  responsible  for  the 
system  and  the  total  expenditures  for 
research,  development,  test  and 
evaluation  for  the  system  are  estimated 
to  exceed  $75,000,000  (based  on  fiscal 
year  1980  constant  dollars);  or,  (b)  the 
system  is  designated  a  major  system  by 
the  head  of  the  agency  responsible  for 
the  system. 

"Negotiation",  as  used  in  this  section, 
means  exchange  of  views  between 
representatives  of  the  Government  and 
a  contractor  regarding  respective 
liabihties  and  responsibilities  of  the 
parties  on  a  particular  contract  or  claim. 
It  includes  deliberations  regarding 
contract  specifications,  terms  of 
dehvery,  allowability  of  costs,  pricing  of 
change  orders,  etc. 

"Primary  Government  representative", 
as  used  in  this  section,  means  if  more 
than  one  Government  representative  is 
involved  in  any  particular  transaction, 
the  official  supervising  the 
Government's  effort  in  the  matter.  To 
act  as  a  "representative"  requires 
personal  and  substantial  participation  in 
the  transaction,  by  personal  presence, 
telephone  conversation,  or  similar 
involvement  with  representatives  of  a 
contractor. 

"Procurement  related  function  (or 
procurement  function)",  as  used  in  this 
section,  means  any  function  relating  to: 

(a)  the  negotiation,  award, 
administration  or  approval  of  a  contract; 

(b)  the  selection  of  a  contractor  (c)  the 
approval  of  a  change  in  a  contract;  (d) 
the  performance  of  quality  assurance, 
operational  and  developmental  testing, 
the  approval  of  payment  or  auditing 
under  a  contract;  or  (e)  the  management 
of  a  procurement  program. 

203.170-2    PoUcy. 

10  U.S.C.  2397b  and  2397c  prohibit 
former  DoD  officials  who  performed 
procurement  related  functions  in 
connection  with  a  major  defense 
contractor,  from  accepting 
compensation  from  that  same  contractor 
for  a  period  of  two  years  after  such 
officials  have  left  service  with  DoD.  The 
statute  also  bars  major  defense 
contractors  from  offering  or  providing 
compensation  to  these  former  DoD 
officials  for  a  period  of  two  years  after 
the  officials  have  left  service  with  DoD. 
Related  implementation  of  the  statute 
for  the  DoD  may  be  found  in  DoD 
Directive  5500.7,  Standards  of  Conduct. 

203.170-3    Reporting  requirements. 

Major  defense  contractors  are 
required  to  report,  as  delineated  in 
paragraph  (c)  of  the  clause  at  252.203- 
7002,  on  employment  of  certain  former 
DoD  employees.  The  reports  are  to  be 
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submitted  to  the  Office  of  the  AssiBtant 
General  Counsel  (Legal  Counsel), 
Standards  of  Conduct  Office,  Attn: 
OAGC/LC,  Penta^n,  Washington,  DC 
20301-1600  not  later  than  1  April 
following  the  calendar  year  period 
covered  by  the  report. 

203.170-4    Penalties. 

(a)  Major  defense  contractors  are 
subject  to  the  following  penalties  for 
knowing  failares  to  cunnpiy  with  the 
statute  or  with  the  contractual 
prohibition  or  the  reporting  requirement 
specified  in  the  statute: 

(1)  Civil  fines  up  to  $500,000  for  failure 
to  comply  with  the  statute; 

(2)  Liquidated  damages  in  the  amount 
of  either  $100,000,  or  three  times  the 
amount  of  compensation  paid  by  the 
contractor  to  the  former  DoD  official, 
whichever  is  greater,  for  failure  to 
comply  with  the  contract  prohibition; 
and/or, 

(3)  An  administrative  penalty  not  ta 
exceed  $10,000  for  failure  to  report  aa 
required  by  the  statute  and  as 
implemented  in  paragraph  (c)  of  the 
clause  at  252.203-7002. 

(bj  Liquidated  damages  will  be 
assessed  in  accordance  with  agency 
procedures  in  coordination  with  the 
appropriate  DAEO. 

203.170-5    Contract  ctause. 

Contracting  officers  shall  include  the 
clause  at  252.203-7002,  Statutory 
Compensation  Prohibitions  and 
Reporting  Requirements  Relating  to 
Certain  Former  DoD  Employees,  in  all 
contracts  expected  to  exceed  $100,000. 

PART  252— SOLICITATIOH 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Sectioa  252.203-7002  is  added  to 
read  as  follows: 

252.203-7002    Statutory  compensation 
prohlDitlons  and  reporting  requirmnents 
rviating  to  ecrtaiit  tannar  Dvpsrtmant  of 
Dvfsffw^  (DowT  #fiiproys9^ 

As  prescribed  in  208.170-5,  insert  the 
following  clause: 

Statotory  Compensation  Ptwhibitiona  and 
Reporting  Requirements  ReiatiR)^  t»  COTtain 
FoRmr  DOD  Emptoyaes  (Apr.  1907) 


(a)  Definitions.  Terms  ased  in  this  clause 
are  defined  at  section  203.170-1  of  the 
Defense  Federal  Acquiaition  Regulation 
Supplement  (48  CFR  Chapter  Z). 

(b)  Prohibition  on  compensation. 
(1)  10  U.S.C.  23971)  and  2397c  prohibit  a 

major  defense  contractor  frtnn  offisrin^  or 
providing  any  compensation  valued  in  excess 
of  $250  to  a  former  Department  of  Defense 
(DoD)  official  who.  while  employed  by  DoD. 
performed  procurement  related  functions  in 


connectioa.  with  t&et  same  defense 
contractor.  This  prohibition  runs  for  the  two- 
yeat  period,  beginning  on  the  date  of  sucli 
person's  separation  from  service  in  DoD. 
(^  The  Contractor,  if  a  major  defense 
contactor,  agrees  not  to  provide,  for  such 
tv«a»year  period,  any  compensationi  to  such  a 
former  DoD  o&iciaL 

(3)  DoD  employees  may  request  from  their 
Defense  Agency  Ethics  OfOcial  (DAEO)  a 
written  opinion  on  the  applicability  of  10 
U.S.C.  23g7b  prior  to  the  acceptance  of 
compensation.  IT  the  opinion  remlered  by  the 
DAEO  states  that  the  law  is  inapplicable,  and 
that  the  individual  may  accept  compensation 
from  the  contractor,  there  shall  be  a 
conclusive  presumption  that  the  offering  and 
the  acceptance  of  such  compensation  is  not  a 
violation  of  the  statute. 

(c)  Report  concerning  former  DoD 
employees.  (1)  The  Contractor  shall  submit  a 
seperate  written  report,  as  described  in  (c)(2) 
befew,  for  each  calendar  year  covered  by  this 
contract  (commencing  vwth  the  calendar  year 
of  award  and  extending  through  the  end  of 
the  calendar  year  in  which  final  payment  is 
made)  if  the  calendar  year  commenced  after 
the  end  of  a  Government  fiscal  year  in  which 
the  Contractor  was  awarded  one  at  more 
DoD  contracts  aggregating  $10.00a000  or 
more.  Each  report  shall  be  submitted  to  the 
Office  of  the  Assistant  General  Counsel 
(L^al  Counsel],  Standards  of  Conduct  Office, 
Attn:  OAGC/LC,  Pentagon,  Washington,  DC 
20301-1800  listing  those  persons  in  its 
enyluy,  or  whtwn  it  has  otherwise 
compensated,  if  those  persons: 

p)  Were  former  DoD  employees  who  left 
DoD  service  within  the  two  years 
immediately  preceding  the  calendar  year  for 
which  the  report  is  being  made;  and, 

(ii)  Served  in.  a  civilian  position  for  which 
the  rate  of  pay  is  equal  to  or  greater  than  the 
minimum  rate  of  pay  for  Grade  GS-13  Step  I 
of  the  General  Schedtile  or  served  in  the 
Armed  Forces  in  a  pay  grade  of  04  or  higher. 
(21  The  report  shall  contain  the  following 
elements: 

(i)  Each  individual's  name  and  an 
identification  of  the  agency  in  which  each 
individual  was  employed  or  served  on  active 
duty  during  the  last  two  years  of  the 
individual's  service  with  DoD; 

(ii)  Each  individual's  job  title(8)  during  the 
person's  last  two  years  of  service  with  DoD 
and  a  list  of  major  defense  systems  on  which 
each  individual  performed  any  work; 

(iii)  A  complete  description  of  any  work 
that  each  individual  is  performing,  or  did 
perform,  on  behalf  of  the  Contractor  during 
the  calendar  year  covered  by  the  report  and. 
(iv)  An  identification  of  each  major  defense 
system  on  which  each  individual  has 
performed  any  work  on  behalf  of  the 
Contractor. 

(3)  Each  report  required  under  (c)(1)  above 
shall  be  submitted  not  later  than  April  1 
following  the  end  of  the  calendar  year  for 
which  the  report  is  being  made. 

(4)  A  DD  Form  1787  property  certified  by 
the  indrvi<lual  to  whom  it  relates  may  be 
submittad  to  satisfy  the  reportia^  requirement 
as  to  any  single  individual 

[&]  The  Contractoi  need  not  submit 
duplicate  reports  to  the  Government 
Submission  of  a  report  meeting  the 


requirements  of  this  clause,  under  another. 
concurrent  contract  with  DoD  will  satisfy  the 
reporting  requirement  of  this  contract  as  to 
any  single  calendar  year. 

(d)  Penalties  for  failure  to  comply— {II 
Civil  fines  for  failure  to  comply  with  W 
U.S.C.  2397b.  A  contractor  who  knowingly 
offers  or  provides  any  compensation  to  a 
former  DaD  official  in  violation  of  the  statute, 
and  who  knew  or  should  have  known  that  the 
acceptance  of  such  compensation  would  be 
in  viola tion  of  such  statute,  shall  t>e  subject 
to  a  civil  fine,  not  to  exceed  $500,000. 

(2)  Liquidated  damages  for  failure  to 
comply  with  TO  U.S.C  2397c. 

(i)  For  each  knowing  violation  of  the 
statutory  prohibition  on  providing 
compenaation.  the  Contractor  agrees  to  pay 
to  the  United  Slates  Government  as 
liquidated  damages  the  greater  of  either 
$100,000  or  three  times  the  amount  of 
compensation  paid  by  the  Contractor  to  the 
former  DoD  official  in  violation  of  the 
statutory  prohibition. 

(ii)  Liability  for  liquidated  damages  under 
this  clause  survives  final  payment  under  this 
contract  and  may  be  recouped  against 
payments  due  under  other  contracta  with  the 
Contractor. 

The  rights  and  remedies  under  this  clause 
are  in  addition  to  and  dn  not  limit  any  rights 
afforded  to  the  Government  under  this 
contract  or  as  otherwise  provided  by  law. 

(iii)  liquidated  damages  will  be  computed 
based  upon  the  number  of  actual  violations 
by  the  Contractor,  and  not  on  the  number  of 
contracts  in  which  this  clause  appears. 

(3)  Penalties  for  failure  to  report.  If  the 
Contractor  knowingly  fails  to  file  a  report  in 
accordance  with  (c)  above  the  Contractor 
shall  be  subject  to  an  administrative  penalty 
not  to  exceed  $10,000.  The  final 
determkiation  of  the  penalty  to  be  charged  to 
the  Contractor  shall  be  made  by  the 
Secretary  of  Defense  or  designee  afler  the 
Contractor  is  afforded  an  opportunity  for  an 
agency  hearing  on  the  record  in  accordance 
with  agency  hearing  procedures.  The 
Secretary's  determination  shall  form  a  part  of 
the  record  and  shall  be  subject  to  judicial 
review  under  Chapter  7  of  Title  5,  United 
States  Code. 
(End  of  clanse) 

[FR  Doc.  87-8S60  Filed  4-1S-B7;  8:43  am] 
BILUNQ  COOC  3(10-01-11 


48  CFR  Parts  205  and  252 


Department  of  Pete— ■  Fe«»er»l 
AcquMtfon  ReguMKan  A^>plement; 
Release  of  kiformetion 

AOmCY*.  E)epartment  of  Defense  [DoEH. 
action:  Interim  rule. 

StJWMABr:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  has  approved 
revisions  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS]  to  add  a  new  section  205.470 
and  clause  252.205-7000  which  require 
defense  contractors  awarded  a  contract 
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in  excess  of  SSOaooo  to  provide  entities 
holding  Cooperative  Agreements  with 
the  Defense  Logistics  Agency,  upon  their 
request,  a  list  of  appropriate  employees, 
their  business  address,  telephone 
number,  and  area  of  responsibility,  who 
have  responsibility  for  awarding 
subcontracts  under  defense  contracts. 
This  interim  rule  is  required  to 
implement  Section  957  of  the  1987  DoD 
Appropriations  Act.  Pub.  L.  99-500. 
DATES;  Effective  Date:  1  January  1987, 
Comment  Date:  Comments  must  be 
received  on  or  before  (June  15, 1987). 
Please  cite  DAR  Case  86-171  in  all 
correspondence  on  this  subject. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  ODASD(P)DARS.  c/o  OASD 
(A&L)  (M&RS),  Room  3C841.  The 
Pentagon,  Washington.  DC  20301-3062. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7266. 
SUPPlfMENTARY  INFORMATION: 

A.  Backgroimd 

The  Defense  Logistics  Agency  enters 
into  Cooperative  Agreements  with  state 
and  local  governments  and  private,  non- 
profit organizations  to  support  funding 
of  technical  assistance  centers  for  the 
purpose  of  furnishing  procurement 
technical  assistance  to  business  entities. 
Pub.  L.  99-500  requires  defense 
contractors  to  provide  Cooperative 
Agreements  Holders  with  information 
on  points  of  contact  for  subcontract 
opportunities. 

B.  Regulatory  Flexibility  Act 

This  interim  change  to  amend  Subpart 
205.4  and  to  add  a  new  clause  at 
252.205-7000  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  because  small 
businesses  will  be  furnished  with  points 
of  contact  who  will  provide  small 
business  with  information  needed  to 
obtain  additional  subcontracts.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  individual  listed 
below.  Comments  are  invited.  Such 
comments  must  be  submitted  separately 
and  cite  DAR  Case  87-610D  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  rule  contains  information 
collpction  requirements  which  require 


OMB  approval  under  44  U.S.C  3501  et 

seq.  An  expedited  clearance  approval 
for  burden  hours  has  been  submitted  to 
OMB. 

D.  Detemunatioii  to  Issue  an  Interim 
Regulation 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  coverage  as  an  interim 
regulation.  This  action  is  necessary  in 
order  to  implement  Section  957  of  the 
Defense  Acquisition  Improvement  Act  of 
1986  (Pub.  L  9&-500). 

List  of  Subjects  in  48  CFR  Parts  205  and 
252 

Government  proou^ment. 
Charles  W.  Uoyd. 

Executive  Secretary,  Defense  Acquisition, 
Regulatory  Council. 

Therefore,  48  CFR  Parts  205  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  205  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  205— PUBUCIZTNG  CONTRACT 
ACTIONS 

Subpart  205.4— Release  of  Information 

2.  Section  205.470  is  added  to  read  as 
follows: 

205.470    Contractor  Information  to  be 
providMl  to  Cooperative  Agrewnents 
Holders. 

(a)  As  required  by  10  U.S.C.  2413.  the 
Defense  Logistics  Agency  enters  into 
Cooperative  Agreements  with  state  or 
local  governments  or  private,  non-profit 
organizations  to  furnish  procurement 
technical  assistance  to  business  entities. 

(b)  As  required  by  10  U.S.C.  2416  any 
contractor  receiving  a  Defense  contract 
for  more  than  $500,000  must  agree,  upon 
request,  to  provide  Cooperative 
Agreement  Holders  described  in  (a) 
above,  with  a  list  of  those  appropriate 
employees  responsible  for  entering  into 
subcontracts  under  prime  Defense 
contracts.  The  list  shall  include  the 
business  address,  telephone  number, 
and  area  of  responsibility  of  each  such 
employee.  A  defense  contractor  need 
not  provide  the  listing  to  a  particular 
Cooperative  Agreement  holder  more 
frequently  than  once  a  year. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  252.205-700a  Release  of 
Information  to  Cooperative  Agreement 
Holders,  in  solicitations  and  contracts 
when  the  contract  amount  is  expected  to 
exceed  $500,000. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.205-7000  is  added  to 
read  as  follows: 

252.205-7000    Release  of  Infonnatlon  to 
Cooperative  Agreement  Hotders 

As  prescribed  in  205.470,  insert  the 
following  clause. 

Release  of  Information  to  Cooperative 
Agreement  Holders  (April  1987) 

(a)  Definition.  As  used  in  this  clause,  the 
term  "Cooperative  Agreement  Holder", 
means  a  state  or  local  government  or  private, 
non-profit  organization  which  has  an 
agreement  with  the  Defense  Ix)gi8tic8  Agency 
to  furnish  procurement  technical  assistance 
to  business  entities. 

(b)  The  contractor  shall  provide 
Cooperative  Agreement  Holder*  upon  request 
with  a  list  of  those  appropriate  employees 
responsible  for  entering  into  subcontracts 
under  a  Defense  contract.  The  list  shall 
include  the  business  address,  telephone 
number,  and  area  of  responsibility  of  each 
such  employee.  A  contractor  need  not 
provide  the  listing  to  a  particular  Cooperative 
Agreement  Holder  more  frequently  than  once 
a  year. 

(End  of  clause) 

[FR  Doc.  87-8563  Filed  4-15-87-8:45  am] 
BILUNO  CODE  M10-01-II 


48  CFR  Parts  216,  217,  and  243 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Undefinttized  Contract  Actions  (UCAs) 

agency:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  and  request  for 
comment. 

summary:  The  Defense  Acquisition 
Regulatory  Council  has  approved  an 
interim  rule  which  revises  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  add  a  new 
Subpart  217.75,  Undefinitized  Contract 
Actions  (UCAs). 

EFFECTIVE  DATE:  April  16,  1987. 
(Effective  on  all  undefinitized  contract 
actions  (UCAs)  except  for  Foreign 
Military  Sales;  piuxihases  of  less  than 
$25,000;  special  access  programs;  and 
congressionally-mandated  long-lead 
procurement  contracts;  and  all 
solicitations  issued  and  contracts 
awarded  on  or  after  April  18. 1987 
contemplating  the  use  of  UCAs.) 
Comments  should  be  submitted  in 
writing  to  the  Executive  Secretary,  DAR 
Coimcil.  at  the  address  shown  below,  on 
or  before  June  15. 1987,  to  be  considered 
in  the  formulation  of  the  fmal  rule. 
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Please  cite  DAR  Case  86-160  in  all 
correspondence  related  to  this  issue. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary.  ODASD  {P)/DARS.  c/o 
OASD  (A&L)  (M&RS).  Room  3C841,  The 
Pentagon.  Washington,  DC  20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7266. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

Section  908  of  the  1987  Department  of 
Defense  Authorization  Act,  Pub.  L  99- 
500  included  certain  limitations  on  the 
use  of  Undefinitized  Contract  Actions 
by  Defense  Activities.  The  revisions 
being  made  represent  implementation  of 
these  statutory  requirements. 

B.  Regulatory  Flexibility  Act 
Information 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  6701  et  seq., 
because  the  interim  rule  is  considered  to 
be,  in  general,  formal  implementation  of 
procedures  already  being  practiced 
within  DoD,  and  does  not  require 
additional  recordkeeping.  Moreover,  the 
rule  implements  statutory  requirements 
which  do  not  provide  exemptions  for 
undefmitized  contract  actions  with 
small  business  concerns.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  concerning  the  affected 
DEARS  subpart  will  also  be  considered 
in  accordance  with  Section  610  of  the 
Act.  Such  comments  must  be  submitted 
separately  and  cite  DAR  Case  87-610D 
in  correspondence. 

C.  Paperwork  Reduction  Act 
Information 

The  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  of  OMB  under  44 
U.S.C.  3501  et  seq. 

D.  Determination  to  Issue  an  Interim 
Regulation 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  the  regulation  as  an  interim 
regulation.  This  action  is  necessary  in 
order  to  comply  with  the  statutory 
effective  date  of  April  16. 1988,  as  cited 
in  Pub.  L  99-500. 


List  of  Subjects  in  48  CFR  Parts  216, 217, 
anda» 

Government  procurement. 
Chari«8  W.  Uoyd, 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore.  48  CFR  Part  216.  217,  and 
243  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  216.  217,  and  243  continues  to  read 
as  follows: 

Auftority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  216— TYPES  OF  CONTRACTS 

2.  Section  216.603-3  is  added  to  read 
as  follows: 

216.903-3    Umltations. 

Additional  limitations  on  the  use  of 
letter  contracts  by  DoD  activities  can  be 
found  in  Subpart  217.75. 

3.  Section  216.703  is  amended  by 
adding  at  the  end  of  paragraph  (c)  a 
sentence  to  read  as  follows; 

216.703    Basic  ordering  agreement*. 
«        •        •        •        * 

(c)  *  *  *  Additional  limitations  on 
undefinitized  orders  under  basic 
ordering  agreements  can  be  found  in 
Subpart  217.75. 


PART  217— SPECIAL  CONTRACTING 
METHODS 

4.  Section  217.202  is  added  to  read  as 
follows: 

217.202    Use  of  options. 

(3-70)  See  Subpart  217.75  for 
limitations  on  the  use  of  undefinitized 
contract  actions. 

5.  Section  217.7402  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

217.7402    Acquisition  requirements. 

***** 

(c)  Additional  limitations  on  the  use  of 
undefmitized  contract  actions  can  be 
found  in  Subpart  217.75. 

a  A  new  Subpart  217.75.  consisting  of 
sections  217.7500  through  217.7504,  is 
added  to  read  as  follows: 

Subpart  217.75— Undefinitized  Contract 
Actfons 

Sec 

217.7500  Scope. 

217.7501  Definitions. 

217.7502  Applicability. 

217.7503  Policy. 

217.7504  Contract  clauses. 

217.7500    Scope. 

This  subpart  prescribes  policies  and 
procedures  implementing  10  U.S.C.  2326, 


Undefmitized  Contractual  Actions 
Restrictions. 

217.7501    Definitions. 

"Contract  action",  as  used  in  this 
subpart,  means  an  action  resulting  in  a 
contract,  as  defined  in  FAR  Subpart  2.1. 
including  contract  modifications  for 
additional  supplies  or  services,  but  not 
including  contract  modifications  that  are 
within  the  scope  and  under  the  terms  of 
the  contract,  such  as  contract 
modifications  issued  pursuant  to  the 
Changes  clause,  or  funding  and  other 
administrative  changes. 

"Definitization",  as  used  in  this 
subpart,  means  an  agreement  on  or 
determination  of  contract  terms, 
specifications,  and  price,  thus 
converting  the  undefinitized  contract 
action  to  a  definitive  contract. 

"Qualifying  proposal",  as  used  in  this 
subpart,  means  a  proposal  that  contains 
sufficient  information  to  enable  the 
Department  of  Defense  to  conduct 
complete  and  meaningful  audits  of  the 
information  contained  in  the  proposal 
and  of  any  other  information  that  the 
Department  is  entitled  to  review  in 
connection  with  the  contract,  as 
determined  by  the  contracting  officer. 

"Undefinitized  contract  action",  as 
used  in  this  subpart,  means  any  contract 
action  for  which  the  contract  terms, 
specifications,  or  price  are  not  agreed 
upon  before  performance  is  begun  under 
the  action. 

217.7502    Appilcability. 

This  subpart  applies  to  all 
undefinitized  contract  actions  (UCAs) 
(e.g.,  letter  contracts,  unpriced  orders 
under  basic  ordering  agreements  or 
provisioned  items)  with  the  exception  of 
UCAs  for  Foreign  Military  Sales; 
purchases  of  less  than  $25,000;  special 
access  programs;  and  congressionally- 
mandated  long-lead  procurement 
contracts.  In  the  case  of  UCAs  included 
in  the  foregoing  exceptions,  as  well  as 
changes  under  the  Changes  clause,  the 
policy  set  forth  in  this  subpart  shall  be 
followed  to  the  maximum  extent 
practical. 

217.7503    Policy. 

(a)  General.  It  is  the  policy  of  the 
Department  of  Defense  that  the  use 
undefinitized  contract  instruments 
should  be  limited  to  the  maximum 
extent  practicable.  UCAs  may  only  be 
used  when: 

(1)  The  negotiation  of  a  definitive 
contract  action  is  not  possible  in 
sufficient  time  to  meet  the  Government's 
requirements;  and 

(2)  The  Government's  interests 
demand  that  the  contractor  be  given  a 
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binding  commitment  so  that  contract 
performance  can  begin  immediately. 
UCAs  shall  be  as  complete  and  definite 
as  feasible  under  the  particular 
circumstances. 

(b)  Limitations. — (1)  Authorization. 
The  contracting  officer  shall  not  enter 
into  a  UCA  without  prior  authorization 
from  the  head  of  the  agency  or  a 
designee.  The  request  for  authorization 
shall  contain  a  statement  of  the  impact 
on  the  requirements  of  the  agency  that 
would  result  if  a  delay  is  incurred  for 
purposes  of  determining  contract  terms, 
specifications,  and  price  before 
performance  is  begun  under  the  contract 
action. 

(2)  Price  ceiling.  UCAs  shall  include  a 
maximum  not-to-exceed  price  that  the 
Government  can  be  charged  under  the 
contract  action  and  in  excess  of  which 
the  Government  will  not  negotiate  in 
definitizing  the  action. 

(3)  Definitization  schedule.  UCAs 
shall  contain  definitization  schedules 
which  provide  for  definitization  of  the 
contract  action  by  the  earlier  of — 

(i)  The  end  of  the  180-day  period 
beginning  on  the  date  of  issuance  of  the 
action  (this  period  may  be  extended,  as 
required,  but  may  not  exceed  the  180- 
day  period  beginning  on  the  date  the 
contractor  submits  a  qualifying 
proposal);  or 

(ii)  The  date  on  which  the  amount  of 
funds  obligated  or  expended  under  the 
contract  action  is  equal  to  more  than  50 
percent  of  the  maximum  not-to-exceed 
price. 

(4)  Limitation  on  obligations  and 
expenditures.  No  more  than  50  percent 
of  the  maximum  not-to-exceed  price  for 
the  UCA  shall  be  obligated  or  expended 
until  the  contract  terms,  specifications, 
and  price  are  definitized.  However,  if  a 
contractor  submits  a  qualifying  proposal 
to  definitize  the  UCA  before  50  percent 
of  the  maximum  not-to-exceed  price  is 
expended  by  the  Government,  no  more 
than  75  percent  of  the  maximum,  not-to- 
exceed  price  may  be  obligated  or 
expended  until  the  contract  terms, 
specifications,  and  price  are  definitized. 

(5)  Exception  for  initial  spares.  The 
limitations  set  forth  in  subparagraphs 
(b)(3)  and  {b)(4)  above  do  not  apply  to 
UCAs  for  the  purchase  of  initial  spares. 

(6)  Inclusion  of  non-urgent 
requirements.  Requirements  for  spare 
parts  and  support  equipment  that  are 
not  needed  on  an  urgent  basis  shall  not 
be  included  in  a  UCA  for  spare  parts 
and  support  equipment  that  are  needed 
on  an  urgent  basis  unless  the  head  of  the 
agency  approves  such  inclusion  as  being 
consistent  with  good  business  practices 
and  in  the  best  interests  of  the  United 
States. 


(7)  Modification  of  undefinitized 
contract  actions.  The  scope  of  work 
specified  under  a  UCA  under  which 
performance  has  begun  may  not  be 
modified  luiless  the  head  of  the  agency 
approves  such  modification  as  being 
consistent  with  good  business  practices 
and  in  the  best  interests  of  the  United 
States. 

(8)  Allowable  profit  The  head  of  an 
agency  or  a  designee  shall  ensure  that 
the  profit  allowed  on  a  UCA,  for  which 
the  final  price  is  negotiated  after  a 
substantial  portion  of  the  performance 
required  is  completed,  reflects: 

(i)  Any  reduced  cost  risk  of  the 
contractor  with  respect  to  costs  incurred 
during  performance  of  the  contract 
before  the  final  price  is  negotiated;  and 

(ii)  The  reduced  cost  risk  of  the 
contractor  with  respect  to  costs  incurred 
during  performance  of  the  remaining 
portion  of  the  contract. 

217.7504    Contract  clauses. 

(a)  The  clause  at  FAR  52.216-24, 
Limitation  of  Government  Liability,  shall 
be  included  in  all  undefinitized  contract 
actions,  solicitations  associated 
therewith,  and  basic  ordering 
agreements  contemplating  the  use  of 
undefinitized  orders. 

(b)  A  clause  substantially  the  same  as 
the  clause  at  FAR  52.216-25,  Contract 
Definitization.  shall  be  included  in  all 
solicitations  and  contracts  when  a  UCA 
is  contemplated.  The  term  "letter 
contract"  shall  be  replaced,  as 
necessary,  with  the  term  that  describes 
the  particular  undefinitized  action  (e.g., 
"order").  Alternate  I  to  FAR  52.216-25 
may  only  be  used  for  letter  contracts. 

PART  243— CONTRACT 
MODIFICATIONS 

7.  Section  243.102  is  added  to  read  as 
follows: 

243.102    Policy. 

(b)  See  217.7503  for  specific 
limitations  on  DoD  undefinitized 
contract  actions. 

8.  Section  243.201  is  amended  by 
redesignating  the  existing  paragraph  (a) 
as  paragraph  (S-70)  and  by  adding  a 
new  paragraph  (S-71)  to  read  as  follows: 

243.201    GenoraL 


48  CFR  Parts  225, 245,  and  252 

Department  of  Defense,  Federal 
Acquisition  Regulation  Supplement; 
Foreign  Acquisition  Restriction  on 
Acquisition  of  Machine  Tools  from 
Foreign  Sources 

agency:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  and  request  for 
comments. 


(S-71)  Additional  guidance  on 
undefinitized  contract  actions  can  be 
found  in  Subpart  217.75. 
(FR  Doc.  87-8564  Filed  4-15-87:  8:45  am] 
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summary:  The  Defense  Acquisition 
Regulatory  Council  has  approved 
revisions  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  by  revising  sections  225.7000 
and  225.7001,  by  inserting  a  new  section 
225.7008  to  Subpart  225.70,  entitled 
Apropriation  Act  Restrictions,  by  adding 
Section  245.106,  and  by  adding  a  new 
clause  at  252.245-7000,  Acquisition  of 
Foreign  Machine  Tools.  These  revisions 
implement  restrictions  in  the 
Department  of  Defense  Acquisition 
Improvement  Act  of  1987  (I>ub.  L  99- 
500),  Section  9118.  which  prohibits  the 
acquisition  of  machine  tools  for 
Government-owned  facilities  not 
manufactured  in  the  United  States  or 
Canada. 

EFFECTIVE  DATE:  October  18, 1986 
(effective  on  contracts  entered  into  on  or 
after  October  18, 1986). 

ADDRESS:  Comments  should  be 
submitted  in  writing  on  or  before  June 
15, 1987,  to  Office  of  International 
Acquisition.  0ASD(A*L)(P)(1A),  Room 
2A326,  The  Pentagon,  Washington,  DC 
20301-6000.  Please  cite  DAR  Case  86- 
178  in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Paul  Jamushian,  telephone  (202)  807- 
9351. 

SUPLEMENTARY  INFORMATION: 

A.  Background 

Section  9118  of  the  Department  of 
Defense  Acquisition  Improvement  Act  of 
1987  (Pub.  L.  99-500)  prohibits  the  use  of 
FY  87  funds  for  the  acquisition  of  certain 
machine  tools  not  manufactured  in  the 
United  States  or  Canada  for  any 
Government-owned  facility  or  property 
under  the  control  of  the  Department  of 
Defense.  This  prohibition  was  effective 
date  of  enactment  of  the  Public  Law 
which  was  October  17, 1986. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  does  not  appear  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  affects  only  those  contractors  who 
either  manufacture  or  acquire  machine 
tools  for  use  in  a  Government-owned 
facility  or  property  under  control  of  the 
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DoD.  While  definitive  information  is 
unavailable  as  to  the  number  of  small 
business  manufacturers  of  machine 
tools,  it  is  believed  there  are  few,  if  any. 
With  regard  to  contractors  who 
purchase  machine  tools  for  use  in  a 
Government-owned  facility  or  property 
under  control  of  the  DoD,  the  rule  would 
impact  only  those  small  business 
contractors  who  rely  on  foreign 
suppliers.  Again,  definitive  information 
is  unavailable;  however,  it  is  believed 
this  number  is  minimal.  For  the  above 
reasons,  an  initial  regulatory  flexibility 
analysis  has  not  been  prepared. 
Comments  from  small  businesses  and 
other  interested  parties  are  invited. 
Comments  concerning  the  affected  FAR 
Subpart  will  also  be  considered  in 
accordance  with  Section  610  of  the 
Regulatory  Flexibility  Act.  Such 
comments  must  be  submitted  separately 
and  cite  FAR  Case  87-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 
Information 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501  et  seq. 

D.  Detennination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  coverage  as  an  interim 
regulation.  This  action  is  necessary  in 
order  to  implement  Section  9118  of  the 
Department  of  Defense  Acquisition 
Improvement  Act  of  1987  (Pub.  L.  99- 
500). 

List  of  Subjects  in  48  CFR  Parts  225.  245, 
and  252 

Government  procurement. 
Charies  W.  Uoyd. 

Executive  Secretary.  Defense  Acquisition. 
Regulatory  Council. 

Adoption  of  Amendments 

Therefore,  the  DoD  FAR  Supplement 
contained  in  48  CFR  Parts  225,  245,  and 
252  is  amended  as  set  forth  below: 

1.  The  authority  for  48  CFR  Parts  225. 
245,  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  225— FOREIGN  ACQUISITION 

225.7000    [Amended] 

2.  Section  225.7000  is  amended  by 
removing  in  the  penultimate  sentence 
after  the  parenthetical  phrase  "(see 
225.7005)."  the  word  "and",  and  adding 
it  the  end  of  the  same  sentence  the 


words  "and  the  restriction  on 
acquisition  of  machine  tools  for 
Government-owned  facilities  not 
manufactured  in  the  United  States  or 
Canada  (see  225.7008)." 

3.  Section  225.7001  is  amended  by 
adding  between  the  definition  "Hand  or 
Measuring  Tools"  and  the  definition 
"Possessions"  the  definition  "Machine 
tools"  to  read  as  follows: 

225.7001    Definitions. 

♦  •         •         •         • 

"Machine  tools"  means  those  tools 
listed  in  Federal  Supply  Classes  of 
metalworking  machinery  in  categories 
numbered  3408,  3410-3419.  3426,  3433. 
3441-3443,  3446,  3448.  3449.  3460.  and 
3461. 

*  »         •         *         * 

4.  Section  225.7008  is  added  to  read  as 
follows: 

225.7008    Restriction  on  Acquisition  of 
Mactilne  Tools. 

(a)  Pub.  L.  99-591  provides  that  no  FY 
87  funds  appropriated  for  the 
Department  of  Defense  may  be  used  to 
procure  the  classes  of  machine  tools  set 
forth  In  225.7001  for  use  in  any 
Government-owned  facility  or  property 
under  control  of  the  Department  of 
Defease  which  machine  tools  were  not 
manufactured  in  the  United  States  or 
Canada. 

(b)  When  adequate  domestic  suppUes 
of  the  classifications  of  machine  tools 
set  forth  in  225.7001  are  not  available  to 
meet  the  needs  of  the  Department  of 
Defense  on  a  timely  basis,  the 
procurement  restrictions  may  be  waived 
by  the  Head  of  the  Component 
responsible  for  the  procurement  on  a 
case>by-case  basis.  Requests  for 
waiviers  will  contain  a  full  explanation 
of  the  facts  supporting  the  waiver  and 
will  be  submitted  in  accordance  with 
Departmental  procedures. 

(c)  A  machine  tool  shall  be  considered 
to  have  been  manufactured  in  the 
United  States  or  Canada  if  the  cost  of  its 
components  manufactured  in  the  United 
States  or  Canada  exceeds  50  percent  of 
the  cost  of  all  its  components.  The  cost 
of  components  shall  include 
transportation  costs  to  the  place  of 
incorporation  into  the  end  product  and 
duty  (whether  or  not  a  duty-free  entry 
certificate  may  be  issued). 

(d)  This  restriction  does  not  apply  to 
contracts  executed  on  or  before  18 
October  1986. 

(a]  For  purchases  made  by  contractors 
on  behalf  of  DoD,  see  245.106(S-70). 

PART  245— GOVERNMENT  PROPERTY 

4.  Subpart  245.1,  consisting  of  section 
245J06,  is  added  to  read  as  follows: 


Subpart  245.1— General 

§  245. 1 06    Government  Property  Clauses. 

(S-70)  The  clause  at  252.245-7000, 
Acquisition  of  Foreign  Machine  Tools, 
shall  be  included  in  all  solicitations  and 
contracts  that  obligate  FY  87  funds  and 
that  contain  FAR  clause  52.245-2, 
Government  Property  (Fixed-Price 
Contracts),  or  FAR  clause  52.245-5. 
Government  Property  (Cost- 
Reimbursement,  Time-and-Material.  or 
Labor-Hour  Contracts).  (See  also 
225.7008.) 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  252.245-7000  is  added  to 
read  as  follows: 

252.245-7000    Acquisition  of  foreign 
machine  tools. 

As  prescribed  in  245.106(S-70).  insert 
the  following  clause: 

Acquisition  of  Foreigji  Machine  Tools 
(Apr  1987) 

(a)  Machine  tools  listed  in  paragraph  (b]  of 
this  clause  acquired  by  the  Contractor,  title  to 
which  will  vest  with  the  Government,  shall 
be  manufactured  in  the  United  States  or 
Canada. 

(b)  The  requirement  for  acquisition  of 
machine  tools  manufactured  in  the  United 
States  or  Canada  applies  to  those  listed  in 
Federal  Supply  Classes  of  metalworking 
machinery  numbered  3408,  3410-3419,  3426, 
3433,  3441-3443.  3446,  3448,  3449,  3480  and 
3461. 

(c)  A  machine  tool  shall  be  considered  to 
have  been  manufactured  in  the  United  States 
or  Canada  if  the  cost  of  its  components 
manufactured  in  the  United  States  or  Canada 
exceeds  fifty  percent  (50%)  of  the  cost  of  all 
its  components.  The  cost  of  components  shall 
Include  transportation  costs  to  the  place  of 
incorporation  into  the  end  product  and  duty 
(whether  or  not  a  duty-free  entry  certificate 
may  be  issued). 

(d)  Acquisition  of  machine  tools  as 
described  in  paragraph  (b)  above, 
manufactured  in  a  country  other  than  the 
United  States  or  Canada,  if  required  to  meet 
the  delivery  schedule  or  other  requirements 
of  this  contract,  shall  be  approved  in  advance 
by  the  Government. 
(End  of  clause) 
[FR  Doc.  87-8561  Filed  4-15-87;  8:45  am) 

BILUNO  CODE  niO-01-M 


48  CFR  Parts  227  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Patents,  Data,  and  Copyrights 

agency:  Department  of  Defense  (DOD). 
ACTION:  Final  rule. 
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summary:  The  DAR  Council  has 
approved  the  attached  revision  to 
Subpart  227.4  and  Part  252  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement  to  implement  section  953  of 
the  Defense  Acquisition  Improvement 
Act  of  1986  (Pub.  L  99-500). 

EFFECTIVE  DATE:  May  18, 1987.  (This  is 
effective  as  a  final  regulation  for  all 
solicitations  and  resultant  contracts, 
issued  on  or  after  May  18. 1987). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  953,  Pub.  L  9»-500 
necessitated  that  the  Department  of 
Defense  substantially  revise  DFARS 
Subpart  227.4.  A  proposed  rule  was 
published  in  the  Federal  Register  on 
January  16. 1987  (52  FR  2082).  The 
present  action  implements  the  statutory 
requirement  to  publish  a  proposed  flnal 
regulation  30  days  prior  to  the  effective 
date  of  this  coverage. 

Public  coRunents  received  in  response 
to  the  notice  of  the  proposed  rule  were 
reviewed  and  evaluated,  and  as  a  result 
of  those  comments  certain  changes  were 
made  to  the  proposed  rule.  In  general, 
the  coverage  has  been  revised  to  more 
clearly  reflect  DoD  policy  that  the 
Government  will  only  acquire  data 
rights  essential  to  meet  its  minimum 
needs.  Specifically,  changes  were  made 
in  the  following  areas: 

•  The  definitions  of  "developed"  and 
of  "private  expense"  were  further 
clarified. 

•  Guidance  was  added  to  allow 
contracting  officers  flexibihty  to  take 
only  Government  Purpose  License 
Rights  (GPLR)  when  the  funding 
contribution  of  large  business 
contractors  did  not  exceed  50  percent, 

•  The  procedures  for  validation  of 
technical  data  have  been  clarified, 

•  Other  less  significant  changes  were 
also  made  for  purposes  of  clariflcation. 

Several  commentors  recommended 
that  the  coverage  be  further  revised  to 
address  non-disclosure  agreements  and 
commercialization  in  greater  depth.  The 
DAR  Council  generally  agreed  with 
those  observations,  however,  because 
such  additional  coverage  has  not  been 
subjected  to  the  public  comment 
process,  the  DAR  Council  decided  to 
establish  two  new  cases  to  fully 
examine  the  issues  raised.  The  two 
cases  established  for  this  purpose  are 
entitled,  "Non-Disclosure  Agreements", 
DAR  Case  87-37,  and 
"Commerciahzation  of  Data",  DAR  Case 
87-38.  Proposed  coverage  will  be 
published  in  forthcoming  Notices  of 
Proposed  Rulemaking. 


B.  Regulatory  Flexibility  Act 

A  final  Regulatory  Flexibility  Analysis 
has  been  prepared  and  is  available  upon 
request  by  contacting  Mr.  Owen  Green, 
OASD(A&L)DASD(P)/DARS,  DAR 
Council,  c/o  Room  3C841.  The  Pentagon, 
Washington,  DC  20301. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  the 
proposed  changes  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  227  and 
252 

Goveniment  procurement. 
Charles  W.  Uoyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  48  CFR  Parts  227  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  227  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C  301. 10  U.S.C  2202,  DoD 
Directive  5000.35  and  DoD  FAR  Supplement 
201.301. 

PART  227— PATENTS,  DATA,  AND 
COPYRIGHTS 

2.  Subpart  227.4  is  revised  to  read  as 
follows. 

Sul>part  227.4 — Technical  Data,  Ottter  Data, 
Computer  Software,  and  Copyrights 

Sec 

227.470  Scope. 

227.471  Definitions. 

227.472  Acquisition  policy  for  technical  data 
and  rights  in  technical  data. 

227.472-1    Deferred  ordering  and  deferred 

delivery. 
227.472-2    Establishing  minimum 

requirements. 
227.472-3    Early  identification. 
227.472-4    Statutory  prohibitions. 
227.472-5    Standard  rights  in  technical  data. 
227.472-6    Obtaining  greater  rights  in 

technical  data. 
227.472-7    Waiving  unlimited  rights  in 

technical  data. 
227.472-8    Sut)contract8. 

227.473  General  procedures. 
227.473-1     Early  identification  of 

Government  rights. 
227.473-2    Obtaining  greater  rights  in 

technical  data. 
227.473-3    Certifications. 
227.473-4    Marking  and  identification 

requirements. 
227.473-5    VaHdafion  of  restrictive  markings 

on  technical  data. 
227.473-6    Remedies  for  noncomplying 

technical  data. 


Sec. 

227.473-7    Non-disclosure  agreements. 

227.474  Additional  methods  of  obtaining 
greater  rights. 

227.474-1     Direct  licenses. 
227.474-2    Expiration  of  restrictive  rights 
legends. 

227.475  Other  procedures. 
227.475-1    Data  requirements. 
227.475-2    Deferred  ordering  and  deferred 

delivery. 
227.475-3    Technical  data— withholding  of 

payment. 
227.475-4    Warranties  of  technical  data. 
227.475-5    Delivery  of  technical  data  to 

foreign  governments. 
227.475-6    Contracts  with  foreign  sources  to 

be  performed  outside  the  United  States. 
227.475-7    Technical  data  reflecting 

engineering  changes. 
227.475-8    Publication  for  sale. 

227.476  Contracts  for  acquisition  of  special 
works. 

227.477  Contracts  for  acquisition  of  existing 
works. 

227.478  Architect-engineer  and  construction 
contracts. 

227.478-1     General. 

227.478-2    Acquisition  and  use  of  plans. 

specifications,  and  drawings. 
227.478-3    Contracts  for  construction 

supplies  and  research  and  development 

work. 
227.478-4    Mixed  contracts. 
227.478-5    Approval  of  restricted  designs. 

227.479  Contracts  awarded  under  Small 
Business  Innovation  Research  F*rogram 
(SBIR  Program). 

227.480  Copyrights. 

227.481  Acquisition  of  rights  in  computer 
software. 

227.481-1     Policy. 
227.481-2    Procedures. 

227.482  Solicitation  provisions  and  contract 
clauses. 

Subpart  227.4 — Technical  Data,  Other 
Data,  Computer  Software,  and 
Copyrights 

227.470    Scope. 

(a)  Sections  227.470  through  227.482 
set  forth  the  Department  of  Defense 
policies,  procedures,  and  implementing 
instructions  relating  to  requirements  for 
the  acquisition  of  technical  data  and 
computer  software  as  well  as  rights  in 
technical  data,  other  data,  computer 
software,  and  copyrights.  These  sections 
ensure  that  the  DoD  shall  obtain  only 
such  minimum  technical  data  and  data 
rights  as  are  essential  to  meet 
Government  needs  (see  227.472-2). 

(b)  Specific  information  concerning 
requirements  for  the  acquisition  of 
computer  software  is  found  in  DoD 
Directive  5000.19-L,  Volume  II, 
"Acquisition  Management  Systems  and 
Data  Requirements  Control  List". 

(c)  These  sections  do  not  encompass 
rights  in  computer  software  acquired 
under  GSA  authorized  ADP  Schedule 
Pricelist  contracts.  Such  rights  are 
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governed  by  ihe  terms  of  the  GSA 

contracts. 

227.471     Oefinittons. 

"Commercial  computer  software",  as 
used  in  this  subpart,  means  computer 
software  which  is  used  regularly  for 
other  than  Government  purposes  and  is 
sold,  licensed,  or  leased  in  significant 
quantities  to  the  general  public  at 
estabhshed  market  or  catalog  prices. 

"Computer",  as  used  in  this  subpart, 
means  a  data  processing  device  capable 
of  accepting  data,  performing  prescribed 
operations  on  the  data,  and  supplying 
the  results  of  these  operations:  for 
example,  a  device  that  operates  on 
discrete  data  by  performing  arithmetic 
and  logic  processes  on  the  data,  or  a 
device  that  operates  on  analog  data  by 
perfonriing  physical  processes  on  the 
data. 

"Computer  data  base",  as  used  in  this 
subpart,  means  a  collection  of  data  in  a 
form  capable  of  being  processed  and 
operated  on  by  a  computer. 

"Computer  program",  as  used  in  this 
subpart,  means  a  series  of  instructions 
or  statements  in  a  form  acceptable  to  a 
computer,  designed  to  cause  the 
computer  to  execute  an  operation  or 
operations.  Computer  programs  include 
ojjerating  systems,  assemblers, 
compilers,  interpreters,  data 
management  systems,  utility  programs, 
sort-merge  programs,  and  ADPE 
maintenance/diagnostic  programs,  as 
well  as  applications  programs  such  as 
payroll,  inventory  control,  and 
engineering  analysis  programs. 
Computer  programs  may  be  either 
machine-dependent  or  machine- 
independent,  and  may  be  general- 
purpose  in  nature  or  be  designed  to 
satisfy  the  requirements  of  a  particular 
user. 

"Computer  software",  as  used  in  this 
subpart,  means  computer  programs  and 
computer  data  bases. 

"Computer  software  documentation", 
as  used  in  this  subpart,  means  technical 
data,  including  computer  listings  and 
printouts,  in  human-readable  form 
which  (a)  documents  the  design  or 
details  of  computer  software,  (b) 
explains  the  capabilities  of  the  software, 
or  (c)  provides  operating  instructions  for 
using  the  software  to  obtain  desired 
results  from  a  computer. 

"Data",  as  used  in  this  subpart,  means 
recorded  information,  regardless  of  form 
or  method  of  the  recording. 

"Detailed  manufacturing  or  process 
data",  as  used  in  this  subpart,  means 
technical  data  necessary  to  enable 
manufacture  of  end-items,  components 
and  modifications,  or  to  enable  the 
performance  of  processes. 


"Developed",  as  used  in  this  subpart, 
means  that  the  item,  component,  or 
process  exists  and  is  workable.  Thus, 
the  item  or  component  must  have  been 
constructed  or  the  process  practiced. 
Workability  is  generally  established 
when  the  item,  component  or  process 
has  been  analyzed  or  tested  sufficiently 
to  demonstrate  to  reasonable  people 
skilled  in  the  applicable  art  that  there  is 
a  high  probability  that  it  will  operate  as 
intended.  Whether,  how  much,  and  what 
type  of  analysis  or  testing  is  required  to 
establish  workabiHty  depends  on  the 
nature  of  the  item,  component,  or 
process,  and  the  state  of  the  art.  To  be 
considered  "developed",  the  item, 
component,  or  process  need  not  be  at 
the  stage  where  it  could  be  offered  for 
sale  or  sold  on  the  commercial  market, 
nor  must  the  item,  component  or  process 
be  actually  reduced  to  practice  within 
the  meaning  of  Title  35  of  the  United 
States  Code. 

"Form,  fit.  or  function  data",  as  used 
in  this  subpart,  means  technical  data 
pertaining  to  items,  components,  or 
processes  for  the  purpose  of  identifying 
sources,  size,  configuration,  mating  and 
attachment  characteristics,  functional 
characteristics  and  performance 
requirements  (e.g.,  specification  control 
drawings,  catalog  sheets,  envelope 
drawings,  qualification  requirements, 
etc.). 

"Government  purposes  license  rights", 
as  used  in  this  subpart,  means  rights  to 
use.  duplicate,  or  disclose  technical  data 
(or  in  the  SBIR  Program  only  computer 
software),  in  whole  or  in  part  and  in  any 
manner,  for  Government  purposes  only, 
and  to  have  or  permit  others  to  do  so  for 
Government  purposes  only.  Government 
license  rights  include  purposes  of 
competitive  procurement  but  do  not 
grant  to  the  Government  the  right  to 
have  or  permit  others  to  use  technical 
data  (or  the  SBIR  Program  only 
computer  software)  for  commercial 
purposes. 

"Limited  rights",  as  used  in  this 
subpart,  means  rights  to  use.  duplicate, 
or  disclose  technical  data,  in  whole  or  in 
part,  by  or  for  the  Government,  with  the 
express  limitation  that  such  technical 
data  shall  not,  without  the  written 
permission  of  the  party  asserting  limited 
right!,  be:  released  or  disclosed  in  whole 
or  in  part  outside  the  Government  used 
in  whole  or  in  part  by  the  Government 
for  manufacture,  or  in  the  case  of 
computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software;  or  used  by  a  party  other  than 
the  Government,  except  when: 

(a)  Release,  disclosure,  or  use  is 
necessary  for  emergency  repair  or 
overhaul;  provided  that  such  release, 
disclosure,  or  use  thereof  outside  the 


Government  shall  be  made  subject  to  a 
prohibition  against  further  use.  release, 
or  disclosure,  and  that  the  party 
asserting  limited  rights  be  notified  by 
the  contracting  officer  of  such  release, 
disclosure,  or  use;  or 

(b)  Release  or  disclosure  of  to  a 
foreign  government,  that  is  in  the 
interest  of  tiie  United  States  and  is 
required  for  evaluational  or 
informational  purpose  under  the 
conditions  of  (a)  above,  except  that  such 
release  or  disclosure  may  not  include 
detailed  manufacturing  or  process  data. 

"Private  expense",  as  used  in  this 
subpart,  means  that  the  cost  of 
development  has  not  been  paid  in  whole 
or  in  part  by  the  Government  and  that 
such  development  was  not  required  as 
an  element  of  performance  under  a 
Government  contract  or  subcontract; 
provided,  however,  independent 
research  and  development  and  bid  and 
proposal  costs  are  deemed  to  be  at 
private  expense. 

"Restricted  rights",  as  used  in  this 
subpart,  means  rights  that  apply  only  to 
computer  software,  and  include,  as  a 
minimum,  the  right  to — 

(a)  Use  computer  software  with  the 
computer  for  which  or  with  which  it  was 
acquired,  including  use  at  any 
Government  installation  to  which  the 
computer  may  be  transferred  by  the 
Government; 

(b)  Use  computer  software  with  a 
backup  computer  if  the  computer  for 
which  or  with  which  it  was  acquired  is 
inoperative; 

(c)  Copy  computer  programs  for 
safekeeping  (archives)  or  backup 
purposes;  and 

(d)  Modify  computer  software,  or 
combine  it  with  other  software,  subject 
to  the  provision  that  those  portions  of 
the  derivative  software  incorporating 
restricted  rights  software  are  subject  to 
the  same  restricted  rights. 

In  addition,  restricted  rights  include  any 
other  specific  rights  not  inconsistent 
with  the  minimum  rights  in  (a)-(d)  above 
that  are  listed  or  described  in  a  contract 
or  described  in  a  license  or  agreement 
made  a  part  of  a  contract. 

"Technical  data",  as  used  in  this 
subpart,  means  recorded  information, 
regardless  of  the  form  or  method  of  the 
recording  of  a  scientific  or  technical 
nature  (including  computer  software 
documentation).  Such  term  does  not 
include  computer  software  or  data 
incidental  to  contract  administration, 
such  as  financial  and/ or  management 
information. 

"Unlimited  rights",  as  used  in  this 
subpart  means  rights  to  use.  duplicate, 
release,  or  disclose,  technical  data  or 
computer  software  in  whole  or  in  part 
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in  any  manner  and  for  any  purpose 
whatsoever,  and  to  have  or  permit 
others  to  do  so. 

"Unpublished",  as  used  in  this 
subpart,  means  that  technical  data  or 
computer  software  has  not  been 
released  to  the  public  nor  been 
furnished  to  others  without  restriction 
on  further  use  or  disclosure.  For  the 
purpose  of  this  definition,  delivery  of 
other  than  unlimited  rights  technical 
data  or  computer  software  to  or  for  the 
Government  under  a  contract  does  not. 
in  itself,  constitute  release  to  the  public. 

227.472    Acquisition  policy  for  technical 
data  and  righto  in  technical  dato. 

227.472-1    General. 

The  acquisition  of  technical  data  and 
the  rights  to  use  such  data  requires  a 
balancing  of  competitive  interests. 

(a)  The  Government's  interests.  The 
Government  has  extensive  needs  for 
many  kinds  of  technical  data  and  the 
rights  to  use  such  data.  Its  needs  may 
well  exceed  those  of  private  commercial 
customers.  For  defense  purposes, 
millions  of  separate  equipment  and 
supply  items,  ranging  from  standard  to 
unique  types,  must  be  acquired, 
operated,  and  maintained,  often  at 
points  remote  from  the  source  of  supply. 
Functions  requiring  varied  kinds  of 
technical  data  include  training  of 
personnel,  overhaul  and  repair, 
cataloging,  standardization,  inspection 
and  quality  control,  packaging,  and 
logistics  operations.  Technical  data 
resulting  from  research  and 
development  and  production  contracts 
must  be  obtained,  organized  and 
disseminated  to  many  different  users. 
Finally,  the  Government  must  make 
technical  data  widely  available  in  the 
form  of  contract  specifications  in  the 
interest  of  increasing  competition, 
lowering  costs,  and  providing  for 
mobilization  by  developing  and  locating 
alternate  sources  of  supply  and 
manufacture. 

(b)  The  contractor's  interest 
Commercial  and  non-profit 
organizations  have  property  rights  and  a 
valid  economic  interest  in  technical  data 
pertaining  to  items,  components,  or 
processes  which  they  have  developed. 
Such  technical  data  is  often  closely  held 
in  the  commercial  sector  because  its 
disclosure  to  competitors  could 
jeopardize  the  competitive  advantage  it 
was  developed  to  provide.  Public 
disclosure  of  such  technical  data  can 
cause  serious  economic  hardship  to  the 
originating  company  and  would  not  be 
in  the  interest  of  the  United  States  in 
encouraging  innovation  as  well  as 
encouraging  contractors  to  develop  at 


private  expense  items,  components,  or 
processes  for  use  by  the  Government. 

(c)  The  balancing  of  interests.  (1) 
There  is  no  necessary  correlation 
between  the  Government's  need  for 
technical  data  and  a  contractor's 
economic  interest  therein.  However,  in 
balancing  the  Government's 
requirements  for  technical  data  against 
a  contractor's  interest  in  protecting  its 
technical  data,  there  may  be  a 
considerable  identity  of  interest.  This  is 
particularly  true  in  the  case  of 
innovative  contractors  who  can  best  be 
encouraged  to  develop  at  private 
expense  items  of  military  usefulness 
where  their  rights  in  such  items  are 
scrupulously  protected. 

(2)  It  is  equally  important  that  the 
Government  foster  successful 
contractual  relationships  and  encourage 
a  ready  flow  of  data  essential  to 
Government  needs  by  confining  its 
acquisitions  of  technical  data  to  cases  of 
actual  need.  Certainly  the  Government 
must  not  be  barred  from  bargaining  and 
contracting  to  obtain  the  technical  data 
that  it  needs,  even  though  that  technical 
data  may  not  be  disclosed  in 
commercial  practice.  Moreover,  when 
the  Government  pays  for  research  and 
development  work  which  produces  new 
knowledge,  products,  or  processes,  it 
has  an  obligation  to  foster  technological 
progress  through  wide  dissemination  of 
the  new  and  useful  information  derived 
from  such  work  and  where  practicable 
to  provide  competitive  opportunities  for 
supplying  the  new  products  and  utilizing 
the  new  processses. 

(3)  At  the  same  time,  acquiring, 
maintaining,  storing,  retrieving, 
protecting  and  distributing  technical 
data  in  the  vast  quantities  generated  by 
modem  technology  is  costly  and 
burdensome  for  Uie  Government.  For 
this  reason  alone,  it  is  necessary  to 
control  closely  the  extent  and  nature  of 
technical  data  acquisition.  Such  control 
is  also  necessary  to  ensure  Government 
respect  for  its  contractors'  economic 
interest  in  technical  data  relating  to 
their  privately  developed  items. 

227.472-2    EstabHshIng  minimum 
Government  need*. 

It  is  the  policy  of  the  Department  of 
Defense  to  obtain  only  such  minimum 
technical  data  and  data  rights  as  are 
essential  to  meet  Government  needs. 
Consideration  shall  be  given  to  such 
factors  as:  whether  or  not  the  item, 
component,  or  process  will  be 
competitively  acquired:  whether  repair 
and  overhaul  work  will  be  contracted 
out  or  serviced  in-house:  whether  the 
repair  or  replacement  parts  will  be 
commercial  items,  or  acquired  by  form, 
fit  or  function  data,  performance 


specifications,  or  by  detailed 
engineering  drawings.  Once  the 
Government's  technical  data  needs  are 
properly  established,  the  appropriate 
technical  data  rights  to  meet  those 
needs  can  be  identified.  Whether  the 
Government  already  has  or  will  need  to 
acquire  the  necessary  rights  in  the 
technical  data  or  will  need  to  consider 
alternate  procurement  procedures,  will 
depend  on  either  the  category  of  the 
data  or  whether  the  items,  component, 
or  process  was  developed  exclusively 
with  Government  funds,  exclusively  at 
private  expense,  or  in  part  with 
Government  funds  and  in  part  at  private 
expense  (see  227.472-5).  In  deciding  how 
to  acquire  such  data  and  data  rights,  or 
how  to  otherwise  achieve  the 
Government's  purposes,  it  is  the  poHcy 
of  the  Department  of  Defense  to  use 
procedures  that  are  the  least  intrusive 
on  the  contractor's  economic  interests 
as  is  practicable.  (See  Subpart  217.72  for 
additional  guidance.) 

227.472-3    Earty  identification. 

In  order  to  determine  what  minimum 
technical  data  and  data  rights  to  obtain 
in  each  acquisition,  it  is  necessary  for 
the  Government  to  identify  its  various 
uses  of  and  needs  for  technical  data  as 
early  as  is  practicable  in  the  acquisition 
of  any  item,  component,  or  process. 
Such  identification  should  be  made 
before  contract  award  or,  for  major 
weapons  systems,  prior  to  entering  Full 
Scale  Development.  It  is  also  important 
that  contractors  be  required  to  provide 
early  identification  of  any  technical  data 
that  they  intend  to  deliver  with  any 
restrictions  on  its  use. 

227.472-4    Statutory  prohibitiona. 

In  accordance  with  10  U.S.C. 
2320(a)(2)(F),  a  contractor  or 
subcontractor  (or  a  prospective 
contractor  or  subcontractor)  may  not  be 
required,  as  a  condition  of  being 
responsive  to  a  solicitation  or  as  a 
condition  for  the  award  of  a  contract,  to 
sell  or  otherwise  relinquish  to  the 
United  States  any  rights  in  technical 
data  beyond  those  to  which  the 
Government  is  entitled  under  10  U.S.C 
2320(a)(2)  (C)  and  (D).  It  is  permissible, 
however,  to  consider  in  the  evaluation 
of  offers  such  factors  as  the  impact  on 
life  cycle  costs  of  limitations  on  the 
Government's  ability  to  use  or  disclose 
the  technical  data.  Further,  nothing 
prohibits  the  Government  from  mutually 
agreeing  with  the  contractor  or  a 
subcontractor  to  provide  the 
Government  with  greater  rights  than  it 
would  normally  be  entitled  to,  for  a  fair 
and  reasonable  price.  This  price  may  be 
expressed  in  terms  of  a  lump  sum  fee. 


i; 


al  Register  /  Vol  52.  No.  73  /  Thursday.  April  16.  1967  /  Rules  and  Regulations 


royalty  fees,  or  other  consideration 
depending  upon  the  terms  and 
conditions  negotiated  (e.g.  a  licensing 
agreement.) 

9227.472-5    Standard  rights  in  technical 
data. 

The  three  categories  of  standard  rights 
in  Technical  Data  are  Limited  Rights, 
Government  Purpose  License  Rights  and 
Unhmited  Rights.  The  standard  rights  to 
which  the  Government  is  entitled  are 
determined  as  follows: 

(a)  If  the  Government  has  funded  or 
will  fund  the  entire  development  of  the 
item,  comfMDnent,  or  process,  then  the 
Government  is  entitled  to  and  will 
normally  obtain  unlimited  rights  in  the 
technical  data. 

(b)  If  the  Government  has  funded  or 
will  fund  a  part  of  the  development  of 
the  item,  component,  or  process,  then 
the  Government  is  entitled  to  unlimited 
rights  in  the  technical  data.  However, 
the  Government  should  not  acquire 
more  data  rights  than  it  needs. 
Therefore,  unless  the  contracting  officer 
determines,  during  the  identification  of 
needs  process,  that  unhmited  rights  are 
required,  the  Government  will  obtain 
Government  Purpose  License  Rights  if 
the  contractor  has  or  will  contribute 
more  than  50  percent  of  the  development 
cost  of  the  item,  component,  or  process, 
or  if  the  contractor  is  a  small  business 
firm  or  nonprofit  organization  that 
agrees  to  commercialize  the  technology. 
(Note:  The  requirement  to 
commercialize  the  technology,  as 
delineated  in  this  paragraph  and  in 
227.472-7,  exists  because  in  agreeing  to 
less  than  unlimited  rights,  the 
Government  establishes  a  proprietary 
interest  for  the  contractor  and  assumes 
an  administrative  burden  to  safeguard 
this  interest.  Further,  by  encouraging 
commercialization,  the  Government 
intends  to  promote  wider  application  of 
such  technologies.)  The  Government  will 
normally  obtain  unlimited  rights  in  all 
other  cases.  However,  if  the  contractor 
is  a  large  business  whose  share  of 
development  cost  has  not  exceeded  or 
will  not  exceed  50  percent,  the 
contracting  officer  shoiild  give 
consideration  to  obtaining  less  than 
unlimited  rights  as  provided  in  227.472- 
7. 

(c)  If  the  item,  component,  or  process 
is  developed  by  a  contractor  or 
subcontractor  exclusively  at  private 
expense,  the  Government  is  entitled  to 
limited  rights.  Such  data  must  be 
unpublished  and  identified  as  linuted 
rights  data.  However,  if  the  Government 
determines  that  it  needs  rights  in 
technical  data  greater  than  limited 
rights,  the  contracting  officer  may 
negotiate,  pursuant  to  227.472-6,  with  a 


contractor  or  subcontracts  to  acquire 
additional  rights  necessary  to  meet  the 
Government's  needs,  provided  that  the 
additional  rights  are  necessary  to 
enhance  competition  by  developing 
alternative  sources  of  supply  and 
manufacture.  As  an  alternative,  the 
contracting  officer  may  consider 
alternate  proposals  from  the  contractor 
or  subcontractor  to  enhance 
competition. 

(d)  Notwithstanding  (a),  (b),  and  (c) 
above,  the  Government  is  entitled  to 
unlimited  rights  in  the  technical  data  in 
the  following  categories: 

(1)  Technical  data  prepared  or 
required  to  be  delivered  under  any 
Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to 
Government-furnished  data; 

(2)  Form,  fit  or  function  data 
pertaining  to  end-items,  components,  or 
processes,  prepared  or  required  to  be 
delivered  under  any  Government 
contract  or  subcontract; 

(3)  Manuals  or  instructional  materials 
(other  than  detailed  manufacturing  or 
process  data)  prepared  or  required  to  be 
delivered  under  a  Government  contract 
or  subcontract  necessary  for 
installation,  operation,  maintenance,  or 
training  purposes;  and 

(4)  Technical  data  which  is  otherwise 
publicly  available  or  has  been  released 
or  disctosed  by  the  contractor  or 
subcontractor  without  restriction  on 
further  release  or  disclosure. 

227^72-6    Policy  for  Obtaining  greater 
rights  In  technical  data. 

If  the  Government  determines  that  it 
needs  rights  in  technical  data  greater 
than  limited  rights,  the  contracting 
officer  may  negotiate  with  a  contractor 
or  subcontractor  to  acquire  the 
additional  rights  necessary  to  meet  the 
Government's  needs,  provided  that  the 
additional  rights  are  necessary  to 
develop  alternative  sources  of  supply 
and  manufacture  (see  227.473-2).  As  an 
alternative  to  acquiring  additional 
rights,  the  contracting  officer  may 
consider  other  proposals  from  the 
contractor  or  subcontractor  as  to  how  to 
achieve  the  same  objectives  (e.g.  see 
227.474). 

227.472-7    Waiving  unNmited  rights  In 
technical  data. 

In  those  cases  under  227.472-5  v»rhere 
the  Government  would  normally  obtain 
unlimited  rights,  the  Government  may 
agree  to  waive  these  unlimited  rights, 
provided  that  in  accordance  with  10 
U.S.C.  2320(a)(2)(G)(ii),  the  United 
States  receives,  as  a  minimum,  a 
royalty-free  hcense  to  use,  release,  or 
disclose  the  data  for  purposes  of  the 
United  States,  including  purposes  of 


competitive  procurement  (i.e.. 
Government  Purpose  License  Rights).  In 
considering  whether  to  waive  unlimited 
rights,  the  contracting  officer  should 
consider  substantial  contributions  by 
the  contractor  to  the  development  of  the 
item,  component  or  process  even  thou^ 
such  contributions  do  not  exceed  50 
percent  Also,  the  contracting  officer 
should  consider,  where  appropriate, 
such  factors  as  unique  contractor 
qualifications  or  expertise  contributing 
to  the  configuration  management  or 
development  of  the  item,  component  of 
process.  However,  such  lesser  rights 
may  only  be  obtained  under  this 
paragraph  after  a  determination  by  the 
contracting  officer  that  the  Government 
does  not  need  unlimited  rights  and  if  the 
contractor  agrees  to  commercialize  the 
technology.  F 

227.472-8    Sulicontracts. 

It  is  the  policy  of  the  Department  of 
Defense  that  prime  contractors  and 
higher-tier  subcontractors  shall  not  use 
their  power  to  award  subcontracts  as 
economic  leverage  to  acquire  rights  in 
the  technical  data  of  their 
subcontractors  for  themselves. 
Accordingly,  a  subcontractor,  who 
would  have  the  right  pursuant  to 
227.472-5  to  furnish  technical  data  with 
limited  rights,  may  furnish  such  limited 
rights  data  directly  to  the  Government 
rather  than  throu^  the  prime 
contractor. 

227.473    General  procedures. 

227.473-1    Earty  identification  of 
Government  rights. 

(a)  Prenotification  of  limitations  on 
Government  rights.  In  order  for  the 
Government  to  make  informed 
judgments  concerning  the  competitive 
reprocurement  potential  of  items, 
components,  processed,  or  computer 
software  developed  at  private  expense 
that  an  offeror  intends  to  deliver  under  a 
resultant  contract,  offerors  shall  identity 
to  the  maximum  practicable  extent  in 
their  responses  to  solicitations  such 
privately  developed  items,  components, 
processes,  or  computer  software  and  the 
technical  data  which  they: 

(1)  Intend  to  deliver  with  limited  or 
restricted  rights; 

(2)  Intend  to  deliver  with  Government 
Purpose  License  Rights;  or 

(3)  Have  not  yet  determined  if  such 
rights  should  apply. 

If  delivery  of  technical  data  under  a 
resultant  contract  is  expected,  the 
provision  at  252.227-7035, 
Prenotification  of  Rights  in  Technical 
Data,  shall  be  included  in  the 
solicitation.  If  an  offeror  asserts  other 
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than  unlimited  rights  to  any  technical 
data  in  its  proposal  responding  to  this 
requirement,  Govenunent  failure  to 
object  to  or  reject  any  such  assertion 
shall  not  be  construed  to  constitute 
agreement  to  any  such  data  rights 
assertion.  Offerors  will  furnish,  at  the 
written  request  of  the  contracting 
officer,  evidence  supporting  any  such 
assertion.  The  contracting  officer  may 
enter  into  an  agreement  with  the 
contractor  that  the  Government  is 
entitled  to  Government  Purpose  License 
Rights  or  limited  rights  (See  paragraph 
b(l](i)  and  b(2)(ii)  of  the  clause  at 
252.227-7013).  The  contracting  officer 
should  not  request  supporting  evidence 
unless  the  Government  intends  to  enter 
into  an  agreement. 

(b)  Notification  of  limitations  on 
Government  rights.  Because  continuing 
information  is  needed  under  a  contract 
about  a  contractor's  intention  to  use  in 
the  performance  of  the  contract  any 
items,  components,  processes,  or 
computer  software  for  which  technical 
data  or  computer  software  would  be 
subject  to  other  than  unlimited  rights, 
the  contractor  will  be  required  to  advise 
the  contracting  officer  of  this  fact 
promptly  prior  to  conunitting  to  the  use 
of  the  privately  developed  item, 
component,  or  process.  If  possible,  the 
schedule  should  indicate  ihe  specific 
areas  to  which  limited  or  restricted 
rights  are  of  concern,  and  the  notice 
requirements  should  only  address  those 
areas. 

(1)  Under  the  clause  at  252.227-7013. 
the  contractor  is  not  required  to  advise 
the  contracting  ofiicer  as  to  items, 
components,  processes,  or  computer 
software  for  which  notice  was 
previously  given  in  the  same  contract 
pursuant  to  the  prenotification 
procedure,  or  with  respect  to  standard 
commercial  items  that  are  manufactured 
by  more  than  one  source  of  supply.  Also, 
the  contractor  need  not  obtain 
contracting  officer  approval  to  use  any 
item,  component  process,  or  computer 
software  in  the  performance  of  the 
contract.  If  Government  control  on  the 
contractor's  use  of  privately  developed 
items,  components,  processes,  or 
computer  software  is  desired,  special 
provisions  must  be  included  in  the 
contract. 

(2)  Subsequent  to  contractor 
notification,  if  the  contracting  officer 
agrees  that  certain  technical  data  would 
be  subject  to  other  than  unlimited  rights, 
the  contracting  officer  may  then  decide 
to  negotiate  for  a  licensing  arrangement, 
the  purchase  of  additional  rights,  or  to 
adopt  another  suitable  alternative.  Such 
alternatives  may  include  modifying  the 
specifications  so  as  not  to  require  (but 


see  227.472-4)  use  of  the  privately 
developed  items,  components, 
processes,  or  computer  software. 

227.473-2    ProccdurM  lor  obtaining 
grsater  rights  In  technical  data. 

(a)  In  accordance  with  227.472-6,  the 
Government  may  obtain  greater  rights  or 
options  for  such  rights  in  any  technical 
data  pertaining  to  items,  components,  or 
processes  developed  exclusively  at 
private  expense  for  which  the 
Government  would  otherwise  only  be 
entitled  to  limited  rights.  These  greater 
rights  may  be  obtained  by  negotiation  of 
a  lump  sum  fee,  royalty,  or  other 
consideration,  and  where  appropriate, 
should  also  include  access  to  such 
technical  assistance  as  may  be 
necessary  to  qualify  additional  sources. 
These  negotiations  may  be  conducted 
either  by  the  Government  or  upon 
Government  request  by  the  prime 
contractor  or  higher-tier  subcontractor. 
However,  refusal  to  negotiate  by  a 
contractor  or  subcontractor  shall  not 
constitute  the  basis  for  disqualification 
for  award  of  a  contract  or  subcontract 
(See  227.472-4).  Such  greater  rights  shall 
be  stated  in  the  contract  schedule  as  a 
separate  item  with  a  specific  price  and 
shall  not  be  obtained  under  this 
paragraph  unless  it  is  determined  after  a 
finding  upon  a  documented  record 
that'- 
ll) There  is  a  need  or  requirement  for 

disclosure  of  such  technical  data  outside 
the  Government  for  purposes  such  as  for 
reprocurement  or  evaluation  of  the  item, 
component  or  process  to  which  the 
technical  data  pertains;  and 

(2)  If  the  specific  rights  obtained  are 
for  reprocurement,  then  the  anticipated 
net  savings  in  competitive 
reprocuremenfs  from  additional  sources 
will  likely  exceed  the  acquisition  cost  of 
the  technical  data  and  rights  therein. 

(b)  In  contracts  for  major  systems  or 
major  subsystems,  it  may  be  in  the  best 
interest  of  the  Government  to  acquire 
repair  parts  of  components  directly  from 
a  subcontractor,  rather  than  obtaining 
greater  rights  in  technical  data.  In  such 
cases,  the  clause  at  252.227-7017,  Rights 
in  Technical  Data — Major  System  and 
Subsystem  Contracts,  may  be  used. 
Also,  the  Government's  right  to 
purchase  such  items  directly  from 
subcontractors  shall  be  without  the 
payment  of  any  fee  or  royalty  by  the 
Government  or  subcontractor  for  the  use 
of  the  prime  contractor's  technical  data. 

227.473-3    CartiflcaUons. 

(a)  The  provision  at  252.227-702a 
Requirement  for  Technical  Data 
Certification,  shall  be  included  in  a 
solicitation  that  may  result  in  a 
negotiated  contract  when  information  is 


needed  to  establish  whether  an  offeror 
has  delivered  or  is  obligated  to  dehver 
to  the  Government  under  any  contract 
or  subcontract  the  same  or  substantially 
the  same  technical  date  included  in  the 
offer  (see  215.406  and  FAR  15.406-5(a)). 
This  solicitation  provision  requires  the 
offeror  to  submit  with  the  offer  a 
certification  as  to  whether  the  same  or 
substantially  the  same  technical  data 
that  is  included  in  the  offer  has  been 
delivered  or  is  obligated  to  be  delivered 
to  the  Government  under  any  contract 
or  subcontract  If  so,  the  offeror  will  be 
required  to  identify  one  such  contract  or 
subcontract  under  which  such  technical 
data  was  delivered  or  will  be  delivered, 
and  the  place  of  such  deUvery. 

(b)  If  technical  data  is  required  to  be 
delivered  under  a  contract,  the  clause  at 
252.227-7036,  Certification  of  Technical 
Data  Conformity,  shall  be  included  in 
solicitations  and  any  resultant  contract. 
The  clause  requires  the  contractor  to 
certify  in  writing  that,  to  the  best  of  its 
knowledge  and  belief,  technical  data 
delivered  under  the  contract  is  complete, 
accurate,  and  complies  with  all 
requirements  of  the  contract.  The  clause 
states  that  technical  data  deliverable 
under  the  contract  may  be  reviewed  by 
the  Government  both  before  and  after 
Government  acceptance.  The  clause 
also  contains  some  illustrative  examples 
of  such  reviews. 

227.473-4    Marking  and  Identification 
requlrantants. 

(a)  Technical  data  delivered  to  the 
Government  pursuant  to  any  contract 
requirement  shall  be  marked  in 
accordance  with  252.227-7029  with  the 
number  of  the  prime  contract  and  the 
name  of  the  contractor  and  any 
subcontractor  who  generated  the 
technical  data.  Each  piece  of  technical 
data  submitted  with  other  than 
unlimited  rights  shall  also  be  marked 
with — 

(1)  The  authorized  restrictive  legend; 
and 

(2)  An  indication  (for  example,  by 
circling  underscoring,  or  a  note)  of  that 
portion  of  the  piece  of  technical  data  to 
which  the  legend  is  applicable.  The 
Government  shall  include  such 
identifying  markings  on  all 
reproductions  thereof. 

(b)  The  contractor  has  the 
responsibility  to  assure  that  no 
restrictive  markings  are  placed  on 
technical  data  except  in  accordance 
with  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  at  252.227- 
7013.  Copyright  notices  as  specified  in 
Title  17  United  Stales  Code,  Sections 
401  and  402.  are  not  considered 
"restrictive  markings".  When  the  clause 
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at  252.227-7013,  "Rights  in  Technical 
Data  and  Computer  Software",  is 
required,  the  clause  at  252.227-7018. 
"Restrictive  Markings  on  Technical 
Data",  shall  also  be  included  in  the 
contract.  The  contractor's  procedures 
required  by  this  clause  shall  be 
reviewed  by  the  Contract 
Administration  Office.  In  addition  to  the 
rights  afforded  to  the  Government  by 
the  clause  at  252.227-7018,  "Restrictive 
Markings  on  Technical  Data",  the 
following  actions  are  available  to  ensure 
proper  marking  of  technical  data: 

(1)  Failure  to  establish,  maintain  and 
follow  such  marking  procedures  may  be 
deemed  to  render  technical  data 
nonconforming  and  subject  to  FAR 
Section  46.102  and  to  withholding  of 
payments  under  the  "Technical  Data — 
Withholding  of  Payments"  clause. 

(2)  When  a  pre-award  survey  is 
requested  by  the  purchasing  office,  the 
review  shall  include  as  an  item  of 
special  inquiry  an  examination  of  the 
prospective  contractor's  procedures  for 
complying  with  the  "Restrictive 
Markings  on  Technical  Data"  clause. 

(3)  The  contractor's  procedures  for 
complying  with  the  "Restrictive 
Markings  on  Technical  Data"  clause 
shall  be  reviewed  when  holding  post- 
award  conferences  pursuant  to  FAR  Part 
42. 

(c)  Unmarked  or  improperly  marked 
technical  data.  Pursuant  to  the 
Validation  Procedures  of  227.473-5  and 
the  clause  at  252.227-7037,  "Validation 
of  Restrictive  markings  on  Technical 
Data",  the  Government  has  the  right  to 
require  the  contractor  or  subcontractor 
to  furnish  sufficient  evidence  to  justify 
the  propriety  of  any  restrictive  markings 
used  by  the  contract  or  subcontract. 
Technical  data  received  without  a 
restrictive  legend  shall  be  deemed  to 
have  been  furnished  with  unlimited 
rights.  However,  within  six  months  after 
delivery  of  such  data,  the  contractor 
may  request  permission  to  place 
restrictive  markings  on  such  data  at  its 
own  expense  and  the  Government  may 
so  permit  if  the  contractor — 

(1)  Demonstrates  that  the  omission  of 
the  restrictive  marking  was  inadvertent; 

[2]  Justifies  that  the  use  of  the 
markings  is  authorized;  and 

(3)  Relieves  the  Government  of  any 
liability  with  respect  to  the  use  or 
disclosure  of  such  technical  data. 

(d)  If  technical  data  is  received  with 
restrictive  markings  which  the 
Government  believes  are  not  justified, 
the  Government  will  nevertheless  honor 
the  restrictive  legend  until  the  issue  is 
resolved  in  accordance  with  the 
Validation  procedures. 

(e)  If  technical  data  which  the 
contractor  is  authorized  by  the  contract 


to  furnish  with  restrictive  markings  is 
received  with  non-conforming  markings, 
the  technical  data  shall  be  used 
according  to  the  proper  restriction,  and 
the  contractor  shall  be  required  by 
written  notice  to  correct  any  such 
marldngs  to  conform  with  those 
specified  in  the  contract.  If  the 
contractor  fails  to  correct  the  markings 
within  60  days  after  notice.  Government 
personnel  may  correct  the  markings  at 
the  contractor's  expense,  notify  the 
contractor  in  writing,  and  will  thereafter 
use  the  technical  data  accordingly. 

227.473-5    Validation  of  restrictive 
maridngs  on  tectinlcal  data. 

(a)  Policy  and  Procedures. — (1) 
General.  10  U.S.C.  2321  sets  forth  rights 
and  procedures  pertaining  to  the 
validation  of  restrictive  markings 
asserted  by  contractors  and 
subcontractors  on  the  use.  duplication, 
or  disclosure  by  the  Government  and 
others  of  technical  data  delivered  imder 
contracts  or  subcontracts  for  supplies  or 
services.  10  U.S.C.  2320  provides 
authority  for  the  Department  of  Defense 
to  establish  remedies  when  data 
deliTered  or  made  available  under  a 
contract  is  found  to  not  satisfy  the 
requirements  of  the  contract  (e.g., 
contains  unjustified  or  non-conforming 
restrictive  legends).  The  Government 
may  review  the  validity  of  any 
restriction  on  technical  data,  dehvered 
or  to  be  dehvered  under  a  contract, 
asserted  by  the  contractor  or 
subcontractor.  Such  review  should  be 
accomplished,  if  possible,  before 
acceptance  of  the  technical  data.  During 
the  period  within  three  years  of  final 
payment  on  a  contract  or  within  three 
years  of  delivery  of  the  technical  data  to 
the  Government,  whichever  is  later,  the 
contracting  officer  may  review  and 
make  a  written  determination  to 
challenge  the  restriction.  The 
Government  may,  however,  challenge  a 
restriction  on  the  release,  disclosure  or 
use  of  technical  data  at  any  time  if  such 
technical  data  (i)  is  publicly  available: 
(ii)  has  been  furnished  to  the  United 
States  without  restriction;  or  (iii)  has 
been  otherwise  made  available  without 
restriction.  Whenever  the  contracting 
officer  finds  it  appropriate  to  question 
the  validity  of  restrictive  markings  on 
data  provided  by  contractors  or 
subcontractors,  the  contracting  officer 
shall  follow  the  procedures  set  forth 
below.  Only  the  contracting  officer's 
final  decision  resolving  a  formal 
challenge  by  sustaining  the  validity  of  a 
restrictive  marking  constitutes 
"validation"  as  addressed  in  10  U.S.C. 
2321.  A  decision  by  the  Government,  or 
a  determination  by  the  contracting 
officer,  to  not  challenge  the  restrictive 


marking  or  asserted  restriction  shall  not 
constitute  "validation". 

(2)  Preahallenge  request  for 
information,  (i)  Prior  to  making  a  written 
determination  to  challenge,  and  to 
assure  that  the  formal  challenge  process 
is  not  unduly  or  prematurely  invoked, 
the  contracting  officer  should  request 
the  contractor  or  subcontractor  to 
furnish  irrformation  explaining  the  basis 
for  any  restriction  asserted  by  the 
contractor  or  subcontractor  on  the  right 
of  the  United  States  or  others  to  use 
technical  data  developed,  delivered,  or 
to  be  delivered,  under  a  contract.  In  this 
regard,  if  the  information  provided  is 
incomplete,  the  contracting  officer  may 
request  the  contractor  or  subcontractor     - 
to  furnish  additional  information  in  the 
records  of,  or  otherwise  in  the 
possession  of  or  available  to,  the 
contractor  or  subcontractor  to  justify  the 
validity  of  the  restrictive  marking  (e.g.,  a 
statement  of  facts  accompanied  by 
supporting  documentation].  Such 
requests  from  the  contracting  officer 
should  be  in  writing  and  should  state  a 
reasonable  time  for  submission  of  the 
required  data. 

(ii)  The  contracting  officer  should  also 
request  information  and  advice  from  the 
cognizant  Government  activity  having 
interest  in.  or  control  of.  the  data 
regarding  the  validity  of  the  markings.  If 
the  contracting  officer  receives  advice 
that  the  validity  of  restrictive  markings 
on  technical  data  is  questionable,  the 
contracting  officer  shall  request  that  the 
individual  or  office  raising  the  question 
provide  written  rationale  for  the 
assertion. 

(iii)  If  the  contracting  officer,  after 
reviewing  the  information  provided 
pursuant  to  paragraphs  (a)(2)  (i)  and  (ii) 
above,  or  any  other  available 
information,  determines  that  reasonable 
grounds  exist  to  question  the  current 
validity  of  a  restrictive  marking,  and 
that  continued  adherence  to  the  marking 
would  make  impracticable  subsequent 
competitive  acquisition  of  the  item, 
component,  or  process  to  which  the 
technical  data  relates,  the  contracting 
officer  shall  proceed  in  accordance  with 
paragraph  (a)(3)  of  this  section.  If,  when 
requesting  information  under  paragraph 
(a)(2)(i)  above,  the  contractor  or 
subcontractor  fails  to  respond  to  the 
contracting  officer's  written  request 
within  a  reasonable  period,  the 
contracting  officer  shall  proceed  in 
accordance  with  paragraph  (a)(3)  of  this 
section. 

(3)  Challenge,  (i)  If  the  contracting 
officer  determines  that  a  challenge  to 
the  restrictive  marking  is  warranted,  the 
contracting  officer  shall  promptly  send  a 
written  challenge  notice  to  the 
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contractor  or  subcontractor.  The 
contracting  officer's  determination  to 
challenge  shall  be  in  writing  and  shall 
be  made  within  the  three-year  period 
cited  in  paragraph  (a)[l)  above.  The 
challenge  to  the  restrictive  legend  shall 
be  issued  by  the  contracting  officer  in  a 
written  notice,  to  the  contractor 
asserting  the  marking,  that  shall: 

(A)  State  the  specific  grounds  for 
challenging  the  asserted  restrictions; 

(B)  Require  a  response  within  60  days 
justifying  and  providing  appropriate 
evidence  as  to  the  current  validity  of  the 
asserted  restriction; 

(C)  State  that  a  DoD  contracting 
officer's  final  decision,  issued  pursuant 
to  paragraph  (f)  of  the  clause  at  252.227- 
7037.  sustaining  the  vahdity  of  a 
restrictive  marking  identical  to  the 
asserted  restriction,  within  the  three- 
year  period  preceding  the  challenge, 
shall  serve  as  justification  for  the 
asserted  restriction  if  the  validated 
restriction  was  asserted  by  the  same 
contractor  or  subcontractor  (or  any 
licensee  of  such  contractor  or 
subcontractor)  to  which  such  notice  is 
being  provided; 

(D)  State  that  a  response  will  be 
considered  a  claim  within  the  meaning 
of  the  Contract  Disputes  Act  of  1978  and 
must  be  certified  in  the  form  prescribed 
in  FAR  33.207,  regardless  of  dollar 
amount;  and 

(E)  State  that  failure  to  respond  to  the 
challenge  notice  may  result  in  the 
issuance  of  a  final  determination 
pursuant  to  paragraph  (e)  of  the  clause 
at  252.227-7037. 

(ii)  The  conb-acting  officer  shall 
extend  the  time  for  response  as 
appropriate  if  the  contractor  or 
subcontractor  submits  a  written  request 
showing  the  need  for  additional  time  to 
prepare  a  response. 

(iii)  Any  written  response  from  the 
contractor  or  subcontractor  shall  be 
considered  a  claim  within  the  meaning 
of  the  Conti-act  Disputes  Act  of  1978  (41 
U.S.C.  601  et  seq.),  and  must  be  certified 
in  the  form  prescribed  by  FAR  33.207, 
regardless  of  dollar  amount. 

(iv)  If  a  contractor  or  subcontractor 
has  received  challenges  to  the  same 
restrictive  markings  from  more  than  one 
contracting  officer,  the  contractor  or 
subcontractor  is  to  notify  each 
contracting  officer  of  the  existence  of 
more  than  one  challenge.  This  notice 
shall  also  indicate  which  unanswered 
challenge  was  received  first  in  time  by 
the  Contractor  or  subcontractor.  The 
contracting  officer  who  initialed  the  first 
in  time  unanswered  challenge  is  the 
contracting  officer  who  will  take  the 
lead  in  establishing  a  schedule  for  the 
resolution  of  the  challenge  to  the 
restrictive  markings.  This  contracting 


officer  shall  coordinate  with  all  the 
other  contracting  officers,  formulate  a 
schedule  for  responding  to  each  of  the 
challenge  notices,  and  distribute  such 
schedule  to  all  interested  parties  (all 
appropriate  contracting  officers  and 
contractors  and  subcontractors).  The 
schedule  shall  provide  to  the  contractor 
or  subcontractor  a  reasonable 
opportunity  to  respond  to  each 
challenge  notice.  All  parties  will  be 
bound  by  this  schedule. 

(4)  Final  decision.— {\)  Final  decision 
when  contractor  or  subcontractor 
responds.  If  the  contractor  or 
subcontractor  fails  to  respond  to  the 
challenge  notice,  the  contracting  officer 
will  then  issue  a  final  decision,  under 
the  Disputes  clause  at  FAR  52.233-1, 
that  the  restrictive  markings  are  not 
valid  and  that  the  Government  will 
either  strike  or  ignore  the  invalid 
restrictive  markings.  This  final  decision 
shall  be  issued  as  soon  as  possible  after 
the  expiration  of  the  time  period  of 
(a)(3)(i)  or  (ii)  above.  Following  the 
issuance  of  the  final  decision,  the 
contracting  officer  will  comply  with  the 
procedures  in  paragraph  (a)(4)(ii)(B)  (2) 
through  (5)  below. 

(ii)  Final  decision  when  contractor  or 
subcontractor  responds.  (A)  U,  after 
reviewing  the  response  from  the 
contractor  or  subcontractor,  the 
contracting  officer  determines  that  the 
contractor  or  subcontractor  has  justified 
the  validity  of  the  restrictive  marking, 
the  contracting  officer  shall  issue  a  final 
decision  to  the  contractor  or 
subcontractor  sustaining  the  validity  of 
the  restrictive  marking,  and  stating  that 
the  Government  will  continue  to  be 
bound  by  the  restrictive  markings.  This 
final  decision  shall  be  issued  within  60 
days  after  receipt  of  the  contractor's  or 
subcontractor's  response  to  the 
challenge  notice,  or  within  such  longer 
period  that  the  contracting  officer  has 
notified  the  contractor  or  subcontract  of 
the  longer  period  that  the  Government 
will  require.  The  notification  of  a  longer 
period  for  issuance  of  a  final  decision 
will  be  made  within  60  days  after 
receipt  of  the  response  to  the  challenge 
notice. 

(B)(J)  If,  after  reviewing  the  response 
from  the  contractor  or  subcontractor,  the 
contracting  officer  determines  that  the 
validity  of  the  restrictive  marking  is  not 
justified,  the  contracting  officer  shall 
issue  a  final  decision  to  the  contractor 
or  subcontractor  in  accordance  with  the 
Disputes  clause  at  FAR  52.233-1. 
Notwithstanding  paragraph  (e)  of  the 
Disputes  clause,  the  final  decision  shall 
be  issued  within  60  days  after  receipt  of 
the  contractor's  or  subcontractor's 
response  to  the  challenge  notice,  or 
within  such  longer  period  that  the 


contracting  officer  has  notified  the 
contractor  or  subcontractor  of  the  longer 
period  that  the  Government  will  require. 
The  notification  of  a  longer  period  for 
issuance  of  a  final  decision  will  be  made 
within  60  days  after  receipt  of  the 
response  to  the  challenge  notice.  Such  a 
final  decision  shall  advise  the  contractor 
or  subcontractor  of  the  rights  of  appeal 
under  the  Contract  Disputes  Act 

[2]  The  Government  will  continue  to 
be  bound  by  the  restrictive  marking  for 
a  period  of  90  days  from  the  issuance  of 
the  confracting  officer's  final  decision 
under  (a)(4)(ii)(B)(J)  of  this  section.  The 
confractor  or  subconfractor,  if  it  intends 
to  file  suit  in  the  United  States  Claims 
Court,  must  provide  a  notice  of  intent  to 
file  suit  to  the  confracting  officer  within 
90  days  from  the  issuance  of  the 
contracting  officer's  final  decision  under 
(a)(4)(ii)(B)(7)  of  this  section.  If  the 
confractor  or  subconfractor  fails  to 
appeal,  file  suit,  or  provide  a  notice  of 
intent  to  file  suit  to  the  contracting 
officer  within  the  90-day  period,  the 
Government  may  cancel  or  ignore  the 
restrictive  markings,  and  the  failure  of 
the  contractor  or  subcontractor  to  take 
the  required  action  constitutes 
agreement  with  such  Government 
action. 

[3]  The  Government  will  continue  to 
be  bound  by  the  restrictive  marking 
where  a  notice  of  intent  to  file  suit  in  the 
United  States  Claims  Court  is  provided 
to  the  contracting  officer  within  90  days 
from  the  issuance  of  the  final  decision 
under  (a)(4)(ii)(B)(7)  of  this  section.  The 
Govenmient  will  no  longer  be  bound 
and  may  strike  or  ignore  the  restrictive 
markings  if  the  confractor  or 
subconfractor  fails  to  file  its  suit  within 
one  year  after  issuance  of  the  final 
decision.  Notwithstanding  the  foregoing, 
where  the  head  of  an  agency 
determines,  on  a  nondelegable  basis, 
that  urgent  or  compelling  circumstances 
significantly  affecting  the  interest  of  the 
United  States  will  not  permit  waiting  for 
the  filing  of  a  suit  in  the  United  States 
Claims  Court,  the  agency  may,  following 
notice  to  the  contractor  or 
subconfractor,  authorize  release  or 
disclosure  of  the  technical  data.  In 
appropriate  circumstances,  use  of  a  non- 
disclosure agreement  may  be 
considered.  Such  agency  determination 
may  be  made  at  any  time  after  the 
issuance  of  the  final  decision  and  will 
not  affect  the  contractor's  or 
subcontractor's  right  to  damages  against 
the  United  States  where  its  restrictive 
markings  are  ultimately  upheld  or  to 
pursue  other  reUef,  if  any,  as  may  be 
provided  by  law. 

[4)  The  Government  will  be  bound  by 
the  restrictive  marking  where  an  appeal 
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or  suit  is  filed  pursuant  to  the  Contract 
Disputes  Act  until  final  disposition  by 
an  agency  Board  of  Contract  Appeals  or 
the  United  States  Claims  Court. 
Notwithstanding  the  foregoing,  where 
the  head  of  an  agency  determines,  on  a 
nondelegable  basis,  that  urgent  or 
compelling  circumstances  significantly 
affecting  the  interest  of  the  United 
States  will  not  permit  awaiting  the 
decision  by  such  Board  of  Contract 
Appeals  or  the  United  States  Claims 
Court,  the  agency  may,  following  notice 
to  the  contractor  or  subcontractor, 
authorize  release  or  disclosure  of  the 
technical  data.  In  appropriate 
circumstances,  use  of  a  non-disclosure 
agreement  may  be  considered.  Such 
agency  determination  may  be  made  at 
any  time  after  issuance  of  the  final 
decision  and  will  not  affect  the 
contractor's  or  subcontractor's  right  to 
damages  against  the  United  States 
where  its  restrictive  markings  are 
ultimately  upheld  or  to  pursue  other 
relief,  if  any,  as  may  be  provided  by 
law. 

(5)  Appeal  or  suit  (i)  If  the  contractor 
or  subcontractor  appeals  or  files  suit 
and  if  upon  final  disposition  the 
contracting  officer's  decision  is 
sustained,  the  restrictive  markings  on 
the  technical  data  shall  be  cancelled, 
corrected,  or  ignored.  If,  upon  final 
disposition,  it  is  found  that  the 
restrictive  marking  was  not 
substantially  justified,  the  contracting 
officer  shall  determine  the  cost  to  the 
Government  of  reviewing  the  restrictive 
marking  and  the  fees  and  other 
expenses  incurred  by  the  Government  in 
challenging  the  marking.  The  contractor 
is  then  liable  to  the  Government  for 
payment  of  these  costs  unless  the 
contracting  officer  determines  that 
special  circumstances  would  make  such 
payment  unjust. 

(ii)  If  the  contractor  or  subcontractor 
appeals  or  files  suit  and  if,  upon  final 
disposition,  the  contracting  officer's 
decision  is  not  sustained,  the 
Government  shall  continue  to  be  bound 
by  the  restrictive  markings. 
Additionally,  if  the  challenge  by  the 
Government  is  found  not  to  have  been 
made  in  good  faith,  the  Government 
shall  be  liable  to  the  contractor  or 
subcontractor  for  payment  of  fees  or 
other  expenses  incurred  by  the 
contractor  or  subcontractor  in  defending 
the  validity  of  the  marking. 

(6)  Privity  of  contract.  These 
procedures  for  reviewing  the  validity  of 
restrictive  markings  on  technical  data 
do  not  create  or  imply  a  privity  of 
contract  between  the  Government  and 
subcontractors. 


227.473-6    RemedlM  fof  ?>o»)CO<np»ylng 
technical  data. 

(a)  The  Government  may  suffer  injury 
when  data  required  to  be  delivered  or 
made  available  under  a  contract  is 
incomplete,  inadequate,  or  fails  to 
satisfy  established  requirements.  The 
contracting  officer  shall  consider  all 
available  remedies  to  the  Government 
including,  but  not  limited  to,  reduction  of 
progress  payments,  withholding, 
termination,  and  decrease  in  contract 
price  or  fee.  The  contracting  officer  shall 
consult  with  counsel,  as  appropriate,  to 
foster  selection  of  a  suitable  remedy. 

227.473-7    Non-di«ciosur«  agreement*. 
Technical  data  obtained  with  rights 
other  than  unlimited  shall  not  be 
released  outside  the  Government  unless 
the  recipient  of  the  data  agrees  to  sign 
the  non-disclosure  and/or  non-use 
agreement  consistent  with  the 
conditions  of  the  restrictive  rights. 
Normally,  non-disclosure  agreements 
should  be  provided  by  the  contractor  or 
subcontractor  asserting  the  restrictive 
rights.  However,  such  agreements  must 
not  be  used  to  impose  unreasonable 
constraints  on  the  ability  of  other 
contractors  to  gain  access  to  the 
technical  data  in  order  to  compete  for 
Government  contracts.  Moreover,  it 
should  be  clearly  stated  in  the 
agreement  that  the  Government  shall 
incur  no  hability  for  unauthorized  use  or 
disclosure  by  any  third  party  of  any 
such  data. 

227.474    Additional  mettiods  of  obtaining 
greater  rights. 

227.474-1    Direct  licensee. 

Direct  licensing  is  another  approach 
to  enhance  competition  in  privately 
developed  items,  components,  or 
processes.  In  this  approach,  an 
acquisition  strategy  is  use  that  calls  for 
a  contractor  to  transfer  data  and 
technology  directly  to  another  source. 
WMle  this  approach  has  the  advantage 
of  allowing  the  contractor  to  maintain 
direct  control  over  the  use  of  its  limited 
rights  data,  it  may  not  be  useful  when 
the  Government  needs  to  maintain 
direct  control  over  the  data  to  support 
the  competitive  procurement.  Such 
direct  licensing  arrangements  are  most 
useful  in  special  situations  such  as  in 
leader  company  contracting  in 
accordance  with  FAR  Subpart  17.4.  For 
this  reason,  direct  licenses  are  generally 
not  appropriate  for  the  acquisition  of 
items,  components,  or  processes  having 
an  estimated  total  acquisition  cost  of 
less  than  S50  million  of  RDT&E  funds  or 
$200  million  of  production  funds. 


227.474-2    Expiration  of  restrictive  righU 
legends. 

(a)  As  an  alternative  to  obtaining 
greater  ri^ts  in  limited  rights  technical 
data,  the  Government  may  negotiate  a 
time  limitation  during  which  limited 
rights  are  applicable  to  such  data.  Time 
limits  shall  be  negotiated  on  a  case-by- 
case  basis  and  shall  balance  the 
contractor's  economic  interest  in  the 
data  with  the  Government's  need  for 
competition  and  an  enhanced  defense 
industrial  base.  The  negotiation 
objective  will  not  exceed  seven  years. 
At  the  expiration  point,  the  Government 
will  normally  obtain  Government 
purpose  license  rights. 

(b)  If  it  is  agreed  to  establish  a  time 
period  for  the  expiration  of  limited  rights 
legends,  the  clause  at  252.227-7013, 
"Rights  in  Technical  Data  and  Computer 
Software",  and  its  Alternate  I,  shall  be 
included  in  solicitations  and  any 
resultant  contract.  The  time  period,  the 
expiration  date  of  the  limited  rights,  and 
the  rights  to  be  obtained  by  the 
Government  shall  be  specified  in  the 
contract.  Each  piece  of  data  furnished 
under  the  contract  with  limited  rights 
shall  be  marked  with  the  special  legend 
and  expiration  date  set  forth  in 
Alternate  I  to  the  basic  clause  at 
252.227-7013,  "Rights  in  Technical  Data 
and  Computer  Software". 

(c)  If  it  is  agreed  that  only  a  portion  of 
the  limited  rights  data  delivered  under  a 
contract  will  be  acquired  with  a  time 
period  for  the  expiration  of  the  special 
legends,  the  contract  shall  specifically 
identify  that  portion  of  the  data,  and 
Alternate  I  to  the  basic  clause  at 
252.227-7013,  "Rights  in  Technical  Data 
and  Computer  Software",  may  be 
appropriately  modified  to  limit  its 
application  only  to  that  portion. 

227.475    Other  procedures. 

227.475-1    Data  requirements. 

(a)  The  clause  at  252.227-7031,  Data 
Requirements,  shall  be  included  in  all 
solicitations  and  contracts,  except  that 
the  clause  need  not  be  included  in — 

(1)  Any  contract,  of  which  the 
aggregate  amount  involved  does  not 
exceed  $25,000  and  in  any  blanket 
purchase  agreement  and  purchase  order 
utilizing  the  DD  Form  1155  (however,  the 
DD  Form  1423  shall  be  used  with  orders 
issued  under  a  basic  ordering 
agreement); 

(2)  Any  contract  awarded  to  a 
contractor  outside  the  United  States, 
except  those  under  Subpart  225.71, 
Canadian  Purchases; 

(3)  Any  research  or  exploratory 
development  contract  when  reports  are 
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the  only  deliverable  item(s)  under  the 
contract; 

(4)  Any  service  type  contract,  when 
the  contracting  officer  determines  that 
the  use  of  the  DD  Form  1423  (Contract 
Data  Requirements  List)  is  impractical 
for  use  with  respect  to  records  prepared 
by  a  contractor  in  performing  operation 
and  maintenance  under  the  contract; 

(5)  Any  contract  under  which 
construction  and  architectural  drawings 
and  specifications  are  the  only 
deliverable  items; 

(6)  Any  contract  for  commercial  items 
when  the  only  deliverable  data  is  such 
an  item,  or  would  be  packaged  or 
furnished  with  such  items  in  accordance 
with  customary  trade  practices;  or 

(7)  Any  contract  for  items  containing 
material  which,  by  virtue  of  its 
potentially  dangerous  nature,  requires 
controls  to  assure  adequate  safety  to  life 
and  property,  when  the  only  deliverable 
data  is  the  Materials  Safety  Data  Sheet 
(MSDS)  submitted  in  compUance  with 
Federal  Standard  313A  and  the  clause  at 
FAR  52.223-3.  Hazardous  Material 
Identification  and  Material  Safety  Data, 
and  when  such  clause  is  included  in  the 
contract. 

(b)  The  clause  at  252.227-7031,  Data 
Requirements,  states  that  the  contractor 
is  required  to  deliver  only  the  data  items 
listed  on  the  DD  Form  1423  and  the  data 
items  identified  in  and  deliverable  under 
any  contract  clause  of  Subpart  252.2  and 
FAR  Subpart  52.2  made  a  part  of  the 
contract. 

(c)  Other  than  the  data  items  falling 
within  the  exceptions  set  forth  in 
paragraph  (a)  above,  and  the  data  items 
identified  in  and  deliverable  under  any 
contract  clause  of  Subpart  252.2  and 
FAR  Subpart  52.2  made  a  part  of  the 
contract,  the  requirement  for  delivery  of 
any  data  items  under  the  contract  can 
be  established  only  by  listing  the  data 
items  on  the  DD  Form  1423  (see  Section 
253.270).  The  clause  at  252.227-7031. 
Data  Requirements,  shall  be  inserted  in 
all  contracts  in  which  the  DD  Form  1423 
is  used.  The  DD  Form  1423  need  not  be 
used  to  list  data  or  software 
requirements  in  any  of  the  contracts 
falling  within  the  exceptions  set  forth  in 
paragraph  (a)  above. 

227.47S-2    Deferred  delivery  and  deferred 
ordering. 

[a]  General.  (1)  Technical  data  and 
computer  software  is  expensive  to 
prepare  in  the  required  form  and  to 
maintain  and  update.  Every  effort, 
therefore,  should  be  made  to  avoid 
placing  a  requirement  upon  a  contractor 
to  prepare  and  deliver  technical  data  or 
software  unless  the  need  is  positively 
determined.  By  delaying  the  delivery  of 
technical  data  or  software  until  needed 


for  a  specific  purpose,  storage 
requirements  within  DoD  of  technical 
data  and  computer  software  items  are 
reduced,  the  handling  of  technical  data 
and  software  superseded  by  updated 
versions  is  greatly  decreased,  and  the 
purchase  of  technical  data  or  software 
which  may  become  obsolete  by  pending 
hardware  changes  is  minimized. 

(2)  Economy  in  the  purchase  of 
technical  data  and  software  and  the 
probability  of  greater  currency  may  be 
achieved  by  deferring  the  delivery,  and 
in  some  cases  deferring  the  ordering,  of 
technical  data  or  software  until  an 
operational  need  is  determined,  or  until 
stability  of  design  or  production  is 
reached  during  contract  performance. 
The  application  of  the  deferred  delivery 
and  deferred  ordering  principles,  as 
explained  further,  should  be  made  only 
after  a  careful  evaluation  on  a  case-by- 
case  basis  of  the  anticipated  operational 
uses  of  technical  data  or  computer 
software  and  any  other  relevant 
considerations.  When  it  is  expected  that 
technical  data  or  computer  software 
may  be  required,  but  die  precise  need  at 
time  of  contracting  has  not  been 
determined,  deferred  ordering  will  be 
used  to  avoid  the  cost  of  preparation  but 
allow  the  ordering  of  the  technical  data 
or  software  at  some  point  downstream 
in  contract  performance  should  the  need 
arise.  When  the  need  but  not  the  time  of 
delivery  can  be  determined,  deferred 
delivery  will  be  used.  When  deferred 
delivery  is  used,  it  is  expected  that  the 
contractor  will  price  the  technical  data 
and  software  at  the  time  of  contracting 
and  incur  the  cost  of  preparation  prior  to 
the  call  for  delivery.  Therefore,  it  is 
important  that  deferred  ordering  rather 
than  deferred  delivery  be  used  where 
the  need  for  technical  data  or  software 
is  doubtful.  Whether  the  technique  of 
deferred  delivery  or  deferred  ordering  is 
used,  the  receipt  of  technical  data  or 
software  by  the  Government  should  be 
scheduled  to  be  in  phase  with  a  specific 
and  planned  use  of  the  technical  data  or 
software. 

(b)  Deferred  delivery  refers  to  the 
practice  of  timing  the  delivery  of 
technical  data  or  computer  software 
specified  in  a  contract  to  a  firm, 
operational  need.  This  technique  should 
be  used  only  when  a  technical  data  or 
software  requirement  can  be  determined 
at  the  time  of  contracting  and  therefore 
is  specified  on  the  DD  Form  1423.  but  the 
time  or  place  of  delivery  is  not  firm.  The 
dates  for  the  delivery  of  data  and 
software  should  be  scheduled  to 
coincide  with  the  needs  of  the 
Government.  The  contractor,  however, 
must  be  notified  sufficiently  in  advance 
of  a  dehvery  data  to  enable  the 
contractor  to  provide  the  technical  data 


or  software  in  specified  form  on  time 
Thus,  in  any  contract  the  Government 
may  defer  the  delivery  of  all  or  any 
portion  of  the  technical  data  or 
computer  software  specified  in  the 
contract  until  actual  need  can  be 
economically  determined.  The 
Government  may  require  the  contractor 
to  deliver  any  such  data  or  software,  or 
portions  thereof,  at  any  time  during  the 
performance  of  the  contract  or  within 
two  years  from  either  acceptance  of  all 
items  (other  than  data  and  software) 
under  the  contract  or  termination  of  the 
contract,  whichever  is  later.  However, 
the  contractor's  obligation  to  deliver 
technical  data  pertaining  to  any  item 
obtained  from  a  subcontractor  shall 
cease  two  years  after  the  date  on  which 
it  accepts  the  item.  The  Government's 
rights  in  deferred  delivery  data  and 
software  are  as  prescribed  in  the 
contract  under  which  the  data  or 
software  is  to  be  delivered.  When  the 
delivery  of  technical  data  or  computer 
software  is  to  be  deferred,  the  clause  at 
252.227-7026.  "Deferred  Delivery  of 
Technical  Data  or  Computer  Software", 
shall  be  included  in  the  contract 
(c)  Deferred  ordering  refers  to 
delaying  the  ordering  of  technical  data 
or  computer  software  generated  in  the 
performance  of  the  contract  until  such 
time  as  a  need  can  be  established  and 
the  requirements  can  be  specifically 
identified  for  delivery  under  the 
contract.  In  many  instances  it  is  di^icult 
to  determine  during  solicitation  and 
negotiation  stages  exactly  what  data  or 
software  is  needed.  The  information 
available  at  these  stages  may  suggest 
the  need  for  some  data  or  software  but 
further  information  may  be  needed  to 
identify  the  specific  data  or  software 
items.  In  such  situations,  and  also  when 
it  is  desired  to  delay  the  ordering  of 
technical  data  or  computer  software 
until  such  time  as  the  production  design 
becomes  firm,  the  clause  at  252.227- 
7027.  Deferred  Ordering  of  Technical 
Data  or  Computer  Software,  is 
appropriate.  The  requirement  for 
technical  data  or  computer  software 
under  these  circumstances  is  not  listed 
on  the  DD  Form  1423  until  the  specific 
need  is  determined.  Whenever  the 
clause  at  252.227-7027,  Deferred 
Ordering  of  Technical  Data  or  Computer 
Software,  is  used,  the  clause  at  252.227- 
7013,  Rights  in  Technical  Data  and 
Computer  Software,  shall  also  be 
included.  When  data  or  software  items 
are  ordered,  the  delivery  dates  shall  be 
negotiated  and  the  contractor  shall  be 
compensated  for  converting  the  data  or 
software  into  the  prescribed  form,  for 
reproduction  and  delivery  to  the 
Government.  Compensation  to  the 
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contractor  shall  not  include  the  cost  of 
generating  such  data  or  software  since  it 
was  generated  in  the  performance  of 
work  for  which  the  Government  has 
already  agreed  to  pay  the  contractor. 

227.475-3    Technical  data— wittiholding  of 
payment 

(a)  Timely  delivery  of  technical  data 

is  particularly  important  to  the  operation 
and  maintenance  of  equipment  as  well 
as  competitive  procurement  of  follow-on 
quantities  of  contract  items  and  of  items 
broken  out  from  an  assembly  or 
equipment.  The  clause  at  252.227-7030, 
Technical  Data — Withholding  of 
Payment,  is  designed  to  assure  timely 
delivery  of  technical  data.  The  clause 
permits  a  withholding  not  exceeding  10 
percent  of  the  total  contract  price  or 
amount,  but  the  contracting  officer  may 
specify  a  lesser  amount  in  the  contract  if 
circumstances  warrant.  A  case-by-case 
determination  as  to  the  amount  to  be 
withheld  shall  be  made  by  the 
contracting  officer  after  considering  the 
estimated  value  of  the  technical  data  to 
the  Government.  No  amount  shall  be 
withheld  when  the  failure  to  make 
timely  delivery  arises  out  of  causes 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor. 

(b)  Withholding  action  under 
paragraph  (b)  of  the  clause  should  be 
taken  only  when  the  contractor  has 
failed  to  make  timely  deliveries  of 
acceptable  technical  data  on  other 
contracts  or  if  the  contracting  officer  has 
information  which  would  cause  the 
contracting  officer  to  anticipate  late 
delivery  of  technical  data  or  delivery  of 
deficient  technical  data.  The  amount  of 
withholding  should  be  based  on  the 
estimated  value  of  the  technical  data  to 
the  Government. 

227.475-4    Warrantte*  of  technical  data. 

The  factors  contained  in  Subpart 
246.7.  Warranties,  shall  be  considered  in 
deciding  whether  to  provide  for 
warranties  of  technical  data  delivered 
under  contracts  calling  for  technical 
data.  The  basic  technical  data  warranty 
clause  is  set  forth  at  252.246-7001, 
Warranty  of  Data.  There  are  two 
alternates  to  the  basic  clause.  The  basic 
clause  and  the  appropriate  alternate 
should  be  selected  in  accordance  with 
section  246.708. 

227.475-5    Delivery  of  technical  data  to 
foreign  governments. 

As  provided  in  the  definition  of 
limited  rights  in  section  227.471,  limited 
rights  include  the  right  of  the 
Government  to  deliver  the  technical 
data  to  foreign  governments  as  the 
national  interest  of  the  United  States 
may  require,  subject  to  the  same 


limitations  which  the  Government 
accepts  for  itself.  When  the  Government 
proposes  to  make  technical  data  subject 
to  limited  rights  available  for  use  by  a 
foreign  government,  it  will,  to  the 
maximum  extent  practicable,  give 
reasonable  notice  thereof  to  the 
contractor  or  subcontractor  asserting  the 
rights  in  the  technical  data. 

227.475-6    ContracU  with  foreign  sources 
to  be  performed  outside  the  United  States. 
Nomially.  the  clause  at  252.227-7032, 
Rights  in  Technical  Data  and  Computer 
Software  (Foreign),  is  used  in 
solicitations  and  contracts  with  foreign 
sources,  except  that  the  clause  shall  not 
be  used  in  contracts  for  special  wori(8 
(see  section  227.476),  contracts  for 
existing  works  (see  section  227.477),  or 
contracts  for  Canadian  purchases  (see 
Subpart  225.71,  Canadian  Purchases). 
This  clause  should  be  inserted  when  the 
Govenunent  is  to  acquire  imlimited 
rights  in  all  technical  data,  including 
reports,  drawings  and  blueprints,  and  all 
computer  software,  specified  to  be 
delivered  to  the  Govenunent.  The  clause 
at  252.227-7013,  Rights  in  Technical 
Data  and  Computer  Software,  shall  be 
inserted  when  the  same  rights  are  to  be 
obtained  as  would  be  obtained  if 
contracting  with  United  States  firms. 
Notwithstanding  paragraphs  227.403- 
3(a)  and  227.481-2(a),  the  clause  may  be 
modified  to  meet  the  requirements 
necessary  for  and  peculiar  to  the  foreign 
acquisition;  Provided,  it  agrees  with  the 
policies  and  principles  of  sections 
227.403-2  and  227.481. 

227.475-7    Technical  data  reflecting 
engineering  changes. 

A  DD  Form  1423  shall  be  included  in 
contracts  which  shall  require  delivery  of 
suitable  revisions  to  technical  data 
provided  luider  that  or  a  predecessor 
conttact  which  are  needed  to  portray 
and  take  into  account  engineering 
changes  ordered  under  that  contract  that 
affect  form,  fit,  and  function  of  items 
specified  in  the  contract.  A  delivery 
schedule  shall  be  indicated  in  the 
contract  for  the  revisions.  Such  revisions 
need  not  be  provided  for,  however,  if  the 
contracting  officer  determines  that  there 
is  no  requirement  justifying  their 
purchase. 

227.475-8    Publication  for  sale. 

The  paragraph  of  Alternate  II  may  be 
added  to  the  clause  at  52.227-7013, 
Rights  in  Technical  Data  and  Computer 
Software,  for  use  in  contacts  for 
research  when  the  contracting  officer 
determines,  in  consultation  with 
counsel,  as  appropriate,  that  public 
dissemination  of  a  work,  or  certain 
designated  parts  of  a  work,  specified  to 


be  delivered  under  the  contract  is  in  the 
best  interest  of  the  Government  and 
would  be  facilitated  by  the  Government 
relinquishing  its  right  to  publish  the 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Government.  This  paragraph  shall  not 
be  used  otherwise. 

227.476    ContracU  for  acquisition  Of 
special  woffcs. 

(a)  The  clause  at  252.227-7020,  Rights 
in  Data — Special  Works,  shall  be  used 
in  all  contracts  for  special  works, 
including  technical  data  and  computer 
software,  where  ownership  and  control 
by  the  Government  is  desired,  for 
example,  in  contracts — (1)  primarily  for 
the  production  of  audiovisual  works 
including  motion  pictures  or  television 
recordings  with  or  without 
accompanying  sound,  or  for  the 
preparation  of  motion  picture  scripts, 
musical  compositions,  sound  tracks, 
translations,  adaptations,  and  the  like; 
(2)  for  histories  of  the  respective 
Departments  for  services  or  units 
thereof;  (3)  for  works  pertaining  to 
recruiting,  morale,  training,  or  career 
guidance;  (4)  for  surveys  of  Government 
establishments:  (5)  for  works  pertaining 
to  the  instruction  or  guidance  of 
Government  officers  and  employees  in 
the  discharge  of  their  official  duties;  and 
(6)  primarily  for  production  of  technical 
reports,  studies,  or  similar  documents, 
(b)  Contracts  for  audiovisual  works 
may  include  limitations  in  connection 
with  music  licenses,  talent  releases,  and 
the  like  which  are  consistent  with  the 
purpose  for  which  the  works  are 
acquired. 

227.477    Contracts  for  acquislHon  of 
existing  works. 

(a)  Off-the-shelf  acquisition  of  books 
and  similar  items.  Notwithstanding  the 
instructions  of  any  other  paragraphs  in 
this  part,  no  contract  clause  contained  in 
this  part  need  be  included  in  contracts 
for  the  separate,  sole  acquisition  of  data, 
other  than  motion  pictures,  in  the  exact 
form  in  which  such  material  exists  prio^ 
to  the  initiation  of  a  request  for 
acquisition  (such  as  the  off-the-shelf 
acquisitions  of  existing  products]  unless 
the  right  to  reproduce  such  technical 
data  is  an  objective  of  the  contract. 

(b)  Acquisition  of  existing  audiovisual 
works.  (1)  The  clause  at  252.227-7021, 
Rights  in  Data — Existing  Works,  shall  be 
used  in  contracts  exclusively  for  the 
acquisition  of  existing  motion  pictures, 
television  recordings,  or  other 
audiovisual  works.  The  contract  may  set 
forth  limitations  consistent  with  the 
purposes  for  which  the  material  covered 
by  the  contract  is  being  acquired. 
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Examples  of  these- limitations  are — (i) 
means  of  exhibition  or  transmission;  (ii) 
time;  (iii)  type  of  audience;  and  (iv) 
geographical  location.  Paragraph  (c)  of 
the  clause  should  be  modified  to  make 
the  indemnity  coextensive  with  the 
rights  acquired  under  paragraph  (b)  of 
the  clause  as  limited  by  the  contract. 

(2)  In  contracts  which  call  for  the 
modification  of  existing  motion  pictures, 
television  records,  or  other  audiovisual 
works  through  editing,  translation,  or 
addition  of  subject  matter,  the  clause  at 
252.227-7020.  Rights  in  Data-Special 
Works,  appropriately  modified,  shall  be 
used. 

227.478    Architect-engineer  and 
construction  contracts. 

227.478-1    General. 

This  section  sets  forth  policies, 
procedures,  implementing  instructions, 
solicitation  provisions,  and  contract 
clauses  pertaining  to  data,  copyrights, 
and  restricted  designs  unique  to  the 
acquisition  of  construction  and 
architect-engineer  services. 

227.478-2    Acquisition  and  use  of  plans, 
specifications,  and  drawings. 

(a)  Architectural  designs  and  data 
clauses  for  architect-engineer  or 
construction  contracts. — (1)  Plans  and 
Specifications  and  As-Built  Drawings, 
[i]  Except  as  provided  in  (a)(l)(ii)  below, 
insert  the  clause  at  252.227-7022, 
Government  Rights  (Unlimited),  in 
solicitations  and  contracts  calling  for 
architect-engineer  services  or  in 
contracts  for  construction  involving 
architect-engineer  services. 

(ii)  When  the  purpose  of  a  contract  for 
architect-engineer  services  or  for 
construction  involving  architect- 
engineer  services  is  to  obtain  a  unique 
architectural  design  of  building,  a 
monument,  or  construction  of  similar 
nature,  which  for  artistic,  aesthetic  or 
other  special  reasons  the  Government 
does  not  want  duplicated  by  anyone 
else,  the  Government  may  desire  to 
acquire  exclusive  control  of  the  data 
pertaining  to  such  design.  In  those  cases 
only  where  the  contracting  officer 
determines  for  the  foregoing  reasons 
that  it  is  desirable  to  maintain  exclusive 
control  over  the  design  and  data,  the 
clause  at  252.227-7023,  Drawings  and 
Other  Data  to  Become  Property  of 
Government,  shall  be  used  in 
solicitation  and  contracts.  If  the  contract 
is  for  architect-engineer  services,  the 
clause  at  252.227-7022  shall  be  deleted 
and  the  clause  at  252.227-7023 
substituted  therefor.  If  the  contract  is  for 
construction  involving  architect- 
engineer  services,  only  the  clause  at 
252.227-7023  shall  be  included. 


(2)  Shop  drawings  for  construction.  In 
acquiring  shop  drawings  for 
construction,  the  Government  shall 
obtain  the  unlimited  right  to  use  and 
reproduce  such  drawings,  but  shall  not 
exclude  a  similar  right  in  the  designer  or 
others.  Accordingly,  in  solicitations  and 
contracts  calling  for  delivery  of  such 
drawings,  insert  the  clause  at  252.227- 
7033,  Rights  in  Shop  Drawings. 

227.478-3    Contracts  for  construction 
supplies  and  research  and  development 
work. 

The  solicitation  provisions  and 
contract  clauses  in  Subpart  227.4 
relating  to  technical  data,  other  data, 
computer  software,  and  copyrights  and 
prescribed  for  use  in  solicitation  and 
contracts  for  the  acquisition  of  other 
than  construction  or  architect-engineer 
services  are  applicable  when  the 
acquisition  is  limited  to  either  (a) 
construction  supplies  or  materials  as 
such,  as  distinguished  from  construction 
as  defined  in  FAR  36.102;  (b) 
experimental,  developmental,  or 
research  work,  or  test  and  evaluation 
studies  of  structures,  equipment, 
processes,  or  materials  for  use  in 
construction;  or  (c)  both.  The  right  of  the 
Government  and  others  to  use, 
duplicate,  or  disclose  such  technical 
data,  other  data,  or  computer  software 
will  be  determined  by  the  terminology  of 
the  apphcable  clauses  in  the  contracts 
or  the  terminology  of  agreements 
recited-in  or  made  part  of  the  contracts. 

227.47S-4    Mixed  contracts. 

When  solicitations  and  resulting 
contracts  call  for  (a)  supplies  or 
materials,  (b)  experimental, 
developmental  or  research  work,  or  (c) 
both,  in  addition  to  either  construction 
or  architect-engineer  work,  the 
solicitation  provisions  and  contract 
clauses  in  Subpart  227.4  relating  to 
technical  data,  other  data,  computer 
software,  and  copyrights  and  prescribed 
for  use  in  solicitations  and  contracts  for 
the  acquisition  of  other  than 
construction  or  architect-engineer 
services  shall  be  included  in  such 
solicitations  and  resultant  contracts  in 
addition  to  the  appropriate  solicitation 
provisions  and  contract  clauses 
prescribed  for  use  in  solicitations  and 
contracts  for  construction  or  architect- 
engineer  services.  In  such  cases,  the 
solicitations  and  resulting  contracts 
shall  clearly  indicate  which  of  the 
solicitation  provisions  and  contract 
clauses  apply  only  to  the  supplies  or 
materials  being  acquired,  or  to  the 
experimental,  developmental,  or 
research  work,  or  to  both,  and  which  of 
the  solicitation  provisions  and  contract 


clauses  apply  only  to  the  construction  or 
architect-engineer  work. 

227.478-5    Approval  of  restricted  designs. 

(a)  Specifications  for  construction 
should  allow  for  maximum  latitude  in 
the  use  of  various  types  of  commercially 
available  products,  materials, 
equipment,  or  processes  which  will  meet 
objective  Govermnent  requirements. 
However.  Government  requirements 
may  necessitate,  or  the  architect- 
engineer  may  contemplate  the  use  of 
structures,  products,  materials, 
equipment,  or  processes  which  are 
available  only  from  a  sole  source.  In 
such  event,  the  architect-engineer 
should  report  to  the  contracting  ofiicer 
the  items  known  to  be  sole  source,  and 
the  reasons  therefor,  and  advise  the 
contracting  officer  of  the  extent  to  which 
such  items  are  considered  necessary  to 
meet  the  Govenunent's  requirements. 
This  will  make  possible  timely  planning 
and  arrangements  for  the  use  of  sole 
source  items,  or  where  appropriate, 
consideration  of  alternate  items. 

(b)  This  procedure  is  not  intended  to 
restrict  the  use  of  patented  or 
copyrighted  items,  but  is  meant  to  give 
the  Government  an  opportunity  to 
consider  whether  the  specifications 
being  drawn  by  the  architect-engineer, 
in  regard  to  any  one  item,  are 
unnecessarily  restricted,  according  to 
objective  Government  requirements  to  a 
single  sole  item.  The  procedure  is 
primarily  for  use  in  instances  where  the 
proposed  design  is  expected  to  be 
conventional  or  standard  and  where  the 
design  may  be  used  in  subsequent 
acquisitions.  For  this  purpose,  the  clause 
at  252.227-7024,  Notice  and  Approval  of 
Restricted  Designs,  may  be  inserted  in 
architect-engineer  contracts. 

227.479    Contracts  awarded  under  Snuill 
Business  Innovation  Research  Program 
(SBIR  Program). 

(a)  Public  Law  97-219,  "Small 
Business  Innovation  Development  Act  of 
1982",  requires  certain  agencies  to 
establish  a  Small  Business  Innovation 
Research  Program  (SBIR  Program).  The 
public  law  also  includes  terminology 
providing  for  "retention  of  rights  in  data 
generated  in  the  performance  of  the 
contract  by  the  small  business  concern". 
The  Small  Business  Administration 
(SBA)  issued  Policy  Directive  No.  65-01 
on  19  November  1982  to  provide  policy 
direction  for  the  conduct  of  the  Small 
Business  Innovation  Research  Programs 
within  the  federal  agencies.  The  Policy 
directive  was  issued  pursuant  to  the 
authority  contained  in  the  public  law. 

(b)  In  the  policy  directive,  the  SBA  in 
essence  recommended  that,  except  for 
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program  evaluation,  agencies  should 
protect  technical  data  and  computer 
software  generated  under  an  SBIR 
Program  contract  (funding  agreement) 
for  a  period  of  two  years  from  the 
completion  of  the  contract  under  which 
the  technical  data  and  computer 
software  were  generated,  unless  the 
agencies  obtained  permission  to 
disclose  such  data  and  software  from 
the  contractor.  The  SBA  also 
recommended,  that,  effective  at  the 
conclusion  of  the  two-year  period,  the 
Government  shall  have  a  royalty-free 
license  in  the  technical  data  and 
computer  software  for  Government  use. 
This  license  has  been  amended  pursuant 
to  Public  Law  99-500  and  Public  Law  99- 
591  to  specifically  include  the  right  to 
use  the  technical  data  for  competitive 
procurement.  The  SBA  further 
recommended  that  the  contractor,  with 
prior  written  permission  of  the 
contracting  officer,  be  afforded 
ownership  of  copyright  in  technical  data 
and  computer  software  generated  under 
an  SBIR  Program  contract  and  that  the 
contractor  be  allowed  to  pubHsh 
(subject  to  national  security 
considerations,  if  any)  such  data  and 
software.  The  policy  directive 
considered  it  appropriate  that  the 
Government  should  receive  a  royalty- 
free  license  under  any  copyright  and 
that  each  publication  should  contain  an 
appropriate  acknowledgement  and 
disclaimer  statement. 

(c)  The  clause  at  252.227-7025.  Rights 
in  Technical  Data  and  Computer 
Software  (SBIR  Program),  incorporates 
the  coverage  recommended  by  the  SBA 
policy  directive  and  shall  be  included  in 
all  contracts  awarded  under  the  SBIR 
Program  in  which  technical  data  or 
computer  software  is  required  to  be 
prepared,  originated,  developed, 
generated,  or  delivered.  The  clause 
differs  from  the  clause  at  252.227-7013. 
Rights  in  Technical  Data  and  Computer 
Software,  in  that  it  provides  for  the  two- 
year  period  of  limited  rights  after  which 
the  Government  receives  a  Government 
purpose  license  in  certain  technical  data 
and  computer  software  that  would 
otherwise  be  subject  to  unlimited  rights. 
While  use  of  the  clause  is  limited  to 
contracts  awarded  under  the  SBIR 
Program,  contracting  officers  may  use 
the  basic  concept  when  negotiating  for 
greater  rights  in  hmited  rights  technical 
data. 

227.480    Copyrigiits. 

(a)  In  general,  the  copyright  law  gives 
an  owner  of  copyright  the  exclusive 
rights  to — 

(1)  Reproduce  the  copyrighted  work  in 
copies  or  phonorecords; 

(2)  Prepare  derivative  works; 


(3)  Distribute  copies  or  phonorecords 
to  the  pubhc; 

(4)  Perform  the  copyrighted  work 
publicly;  and 

(5)  Display  the  copyrighted  work 
publicly. 

(b)  In  view  of  the  exclusive  rights  in 
subparagraphs  (a)  (1H5)  above,  any 
technical  data,  other  data,  or  computer 
softvrare  that  is  protected  under  the 
copyright  law  is  not  in  the  public 
domain,  even  though  it  may  have  been 
published,  because  acts  inconsistent 
with  these  rights  may  not  be  exercised 
without  a  license  from  the  copyright 
owner. 

(c)  Department  or  Defense  policy 
affords  die  contractor  ownership  of 
copyright  in  any  work  of  authorship  first 
prepared,  produced,  originated, 
developed,  or  generated  under  a 
contract,  unless  the  work  is  designated  a 
"special  work"  in  which  case  ownership 
and  control  of  the  work  is  retained  by 
the  Government  and  the  contractor  is 
precluded  by  the  terms  of  the  confract 
from  asserting  any  rights  or  claim  to 
copyright  in  the  work.  Department  of 
Defense  policy  also  requires  that  the 
contractor  grant  to  the  Government  and 
authorize  the  Govenunent  to  grant  to 
othors  a  nonexclusive,  paid-up. 
worldwide  license  for  Government 
purposes  in  any  work  or  authorship 
(otlur  than  a  "special  work")  first 
prepared,  produced,  originated, 
developed,  or  generated  and,  in 
addition,  requires  that  the  contractor 
grant  to  the  Govenunent  and  authorize 
the  Government  to  grant  to  others  the 
same  license  in  any  work  of  authorship 
acquired  by  the  Government  under  the 
contract  (not  first  prepared)  in  which  the 
cojwright  is  owned  by  the  contractor. 

(d)  Under  the  clause  at  252.227-7013. 
Rights  in  Technical  Data  and  Computer 
Software,  the  contractor  grants  to  the 
Government  and  authorizes  the 
Government  to  grant  to  others  a 
nonexclusive,  paid-up.  worldwide 
hcense  for  Government  purposes,  under 
any  copyright  owner  by  the  contractor 
in  any  technical  data  or  computer 
software  prepared  for  or  acquired  by  the 
Government  under  the  contract.  Under 
the  clause  at  252.227-7020.  Rights  in 
Data— Special  Works,  any  work  first 
produced  in  the  performtmce  of  the 
contract  becomes  the  sole  property  of 
the  Government,  and  the  contractor 
agrees  not  to  assert  any  rights  or 
establish  any  claim  to  copyright  in  such 
work.  Under  this  clause,  the  contractor 
similary  grants  to  the  Government  and 
authorizes  the  Government  to  grant  to 
others  a  nonexclusive,  paid-up. 
worldwide  license  for  Government 
purposes  in  any  portion  of  a  work  which 
is  not  first  produced  in  the  performance 


of  the  contract  but  in  which  copyright  is 
owned  by  the  confractor  and  which  is 
incorporated  in  the  work  furnished 
under  the  contract. 

(e)  Under  both  of  the  clauses  at 
252.227-7013  and  252.227-7020.  unless 
written  approval  of  the  contracting 
officer  is  obtained,  the  contractor  also 
agrees  not  to  include  in  any  work 
prepared,  produced,  originated, 
developed,  genrated,  or  acquired  under 
the  contract,  any  work  of  authorship  in 
which  copyright  is  not  owned  by  the 
confractOT  without  acquiring  for  the 
Government  and  those  acting  by  or  on 
behalf  of  the  Government  a 
nonexclusive,  paid-up,  worldwide 
license  for  Government  purposes  in  the 
copyrighted  work. 

227.481    Acquisition  of  rfgtrts  In  computer 
software. 

227.481-1    PoUcy 

(a)  The  Government  shall  have 
unlimited  rights  in: 

(1)  Computer  software  resulting 
directly  from  or  generated  as  part  of  the 
performance  of  experimental, 
developmental,  or  research  work 
specified  as  an  element  of  performance 
in  a  Govenunent  contract  or 
subcontract; 

(2)  Computer  software  required  to  be 
originated  or  developed  under  a 
Government  contract,  or  generated  as  a 
necessary  part  of  performing  a  contract; 

(3)  Computer  data  bases,  prepared 
under  a  Government  contract,  consisting 
of  (i)  information  supplied  by  the 
Government  (ii)  information  in  which 
the  Government  has  unlimited  rights;  or 
(iii)  information  which  is  in  the  public 
domain; 

(4)  Computer  software  prepared  or 
required  to  be  delivered  under  this  or 
any  other  Government  contract  or 
subcontract  and  constituting  corrections 
or  changes  to  Government-furnished 
software;  or 

(5)  Computer  software  which  is  in  the 
public  domain  or  has  been  or  is 
normally  furnished  by  the  contractor  or 
subcontractor  without  restriction. 

(b)  When  the  Government  has 
unlimited  rights  in  computer  software  in 
the  possession  of  a  contractor,  no 
payment  will  be  made  for  rights  of  use 
of  such  software  in  performance  of 
Government  contracts  or  for  the  later 
delivery  to  the  Government  of  such 
computer  software,  provided  however, 
that  the  contractor  shall  be  entitled  to 
compensation  for  converting  the 
software  into  the  prescribed  form  for 
reproduction  and  delivery  to  the 
Government. 
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(c)  It  is  Department  of  Defense  policy 
to  acquire  only  such  rights  to  use, 
duplicate,  and  disclose  computer 
software  developed  at  private  expense 
as  are  necessary  to  meet  Government 
needs.  Such  rights  should  be  designed  to 
allow  the  Government  flexibiUty  while, 
at  the  same  time,  adequately  preserving 
the  rights  of  the  contractor.  Computer 
software  developed  at  private  expense 
may  be  purchased  or  leased. 
Restrictions  may  be  negotiated  with 
respect  to  the  right  of  the  Government  to 
use,  duplicate,  or  disclose  computer 
programs  or  computer  data  bases 
developed  at  private  expense.  As  a 
minimum,  however,  the  Government 
shall  have  the  rights  provided  in  the 
definition  of  restricted  rights  in  Section 
227.471. 

(d)  Patented  or  copyrighted  computer 
software  will  not  be  subject  to  any 
agreement  prohibiting  the  Government 
from  infringing  a  patent  or  copyright 
Title  28.  United  States  Code,  Section 
1498  provides  that  the  Government  is 
liable  only  for  reasonable  compensation 
for  use  of  a  patented  invention  or  for 
infringement  or  copyright.  However,  see 
Section  227.7011. 

(e)  When  computer  software  is 
developed  at  private  expense  and 
acquired  with  restricted  rights,  the 
associated  computer  software 
documentation  will  be  acquired  with 
limited  rights  to  the  extent  provided  in 
the  definition  of  limited  rights  in  Section 
227.471,  and  will  not  be  used  for 
preparing  the  same  or  similar  computer 
software. 

(f)  Commercial  computer  software  and 
related  documentation  developed  at 
private  expense  may  be  leased,  or  a 
license  to  use  may  be  purchased,  by  the 
Government  subject  to  the  restriction  in 
paragraph  {c)(l)(ii)  of  the  clause  at 
252.227-7013.  Rights  in  Technical  Data 
and  Computer  Software. 

227.481-2    Procedura*. 

(a)  Deviations.  All  requests  for 
deviations  from  this  Section  227.481 
shall  be  submitted  to  the  DAR  Council 
in  accordance  with  the  procedures  in 
FAR  Section  1.404. 

(b)  General  (1)  Except  as  provided  at 
252.227-7031,  Data  Requirements,  any 
computer  program  or  computer  data 
base  to  be  acquired  under  a  contract 
shall  be  listed  on  the  Contract  Data 
Requirements  List  (DD  Form  1423).  Also, 
if  a  contract  requires  the  conversion  of 
data  to  machine-readable  form,  the 
editing  or  revision  of  existing  programs, 
or  the  preparation  of  computer  software 
documentation,  the  products  of  this 
work,  if  required  to  be  deUvered,  shall 
be  included  on  the  DD  Form  1423. 


(2)  The  clause  at  252.227-7013,  Rights 
in  Technical  Data  and  Computer 
Software,  shall  be  included  in  every 
contract  under  which  computer  software 
may  be  originated,  developed,  or 
delivered.  That  clause  establishes  the 
circumstances  under  which  the 
Government  secures  unlimited  rights  in 
both  technical  data  and  computer 
software,  limited  rights  in  technical 
data,  and  restricted  rights  in  computer 
software.  In  negotiated  contracts  where 
the  clause  at  252.227-7013.  Rights  in 
Technical  Data  and  Computer  Software, 
is  required,  the  provision  at  252.227- 
7019,  Identification  of  Restricted  Rights 
Computer  Software,  shall  be  included  in 
the  solicitation. 

(3)  Contracts  under  which  computer 
software  developed  at  private  expense 
is  acquired  or  leased  shaU  explicitly  set 
forth  the  rights  necessary  to  meet 
Government  needs  and  restrictions 
applicable  to  the  Government  as  to  use, 
duplication  and  disclosure  of  the 
software.  Thus,  for  example,  such 
software  may  be  needed,  or  the  owner 
of  such  software  will  only  sell  or  lease 
it,  for  specific  or  limited  purposes  such 
as  for  internal  agency  use.  or  for  use  in  a 
specific  activity,  installation  or  service 
location.  In  any  event,  the  contract  must 
clearly  define  any  restrictions  on  the 
right  of  the  Government  to  use  such 
computer  software,  but  such  restrictions 
will  be  acceptable  only  if  they  will 
permit  the  Government  to  fulfill  the 
need  for  which  such  software  is  being 
acquired.  The  recital  of  restrictions  may 
be  complete  within  itself  or  it  may 
reference  the  contractor's  license  or 
other  agreement  setting  forth 
restrictions.  If  referencing  is  employed,  a 
copy  of  the  license  or  agreement  must  be 
attached  to  the  contract.  The  minimum 
rights  are  provided  in  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  at  252.227-7013,  and  need  not  be 
included  in  the  recital. 

(4)  When  computer  software 
developed  at  private  expense  is 
modified  or  enhanced  as  a  necessary 
part  of  performing  a  contract,  only  that 
portion  of  the  resulting  product  in  which 
the  original  product  is  recognizable  will 
be  deemed  to  be  computer  software 
developed  at  private  expense  to  which 
restricted  rights  may  attach. 

(5)  The  scope  of  the  restrictions  on  or. 
conversely,  the  scope  of  the  use  which 
the  Govenuaeiii  is  permitted  to  make  of 
such  software  shall  be  taken  into 
account  in  determining  the 
reasonableness  of  the  contract  price  for 
the  computer  software. 

(c)  Computer  software  subject  to 
restricted  rights.  [1)  Because  of  the 
widely-varying  restrictions  which  are 
likely  to  be  encountered  in  the  purchase 


or  lease  of  computer  software  developed 
at  private  expense,  a  standard  recital 
setting  forth  specific  restrictions  and 
rights  suitable  for  all  cases  is  not 
feasible.  If  the  standard  set  of 
restrictions  and  rights  set  forth  in 
section  227.481-l(f|  for  commercial 
computer  software  is  not  appropriate, 
personnel  are  urged  to  consult  counsel 
in  any  case  in  which  the  proposed 
contractor  requests  the  Government  to 
accept  other  restrictions  on  the  use  of 
such  software. 

(2)  To  apprise  user  personnel  of  the 
restrictions  on  use,  duplication  or 
disclosure  agreed  to  by  the  Government 
with  respect  to  such  software  sold  or 
leased  to  the  Government,  the 
contractor  is  required  to  place  the 
following  legend  on  such  software: 

Restricted  Rights  Legend 

Use.  duplication  or  disclosure  is  subject  to 

restrictions  stated  in  Contract  No 

with (Name  of 

Contractor). 

For  commercial  computer  software  and 
documentation,  the  contract  number 
may  be  omitted  and  replaced  by 
"paragraph  {c)(l)(ii)  of  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  at  252.227-7013",  and  the 
contractor's  address  added.  The 
Government  shall  include  the  same 
restrictive  markings  on  all  its 
reproductions  of  the  computer  software 
unless  the  Government  cancels  such 
markings  pursuant  to  the  procedures  in 
227.473-4(c). 

(3)  A  statement  setting  forth  the 
restrictions  imposed  on  the  Government 
to  use,  duplicate,  and  disclose  computer 
software  subject  to  restricted  rights  is 
required  to  be  prominently  displayed  in 
human-readable  form  in  the  computer 
software  documentation.  The  reference 
to  the  Rights  in  Technical  Data  and 
Computer  Software  clause  in  the 
Restricted  Rights  Legend  on  commercial 
computer  software  and  documentation 
satisfies  this  requirement. 

(4)  Except  as  provided  in  paragraph 
[b)  above,  computer  programs,  computer 
data  bases,  and  computer  software 
documentation  delivered  to  the 
Government  pursuant  to  a  contract 
requirement  must  be  identified  with  the 
number  of  the  prime  contract  and  the 
name  of  the  contractor. 

(5)  All  markings,  (notice,  legends, 
identifications,  etc.)  concerning 
restrictions  on  the  use.  duplication,  or 
disclosure  of  computer  software 
required  or  authorized  by  the  terms  of 
the  contract  under  which  delivery  is 
made  are  required  to  be  in  human- 
readable  form  that  can  be  readily  and 
visually  perceived  and.  in  addition  may 
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be  in  machine-readable  form  as 
appropriate  and  feasible  under  the 
circumstances.  Such  markings  shall  be 
affixed  by  the  contractor  to  the 
computer  software  prior  to  delivery  of 
the  software  to  the  Government. 

(6)  The  human-readable  markings  may 
be  applied  to  card  decks,  magnetic  tape 
reels,  or  disc  packs.  This  may  be,  in  the 
case  of  a  card  deck,  on  a  notice  card 
even  though  the  cards  of  the  deck  do  not 
contain  printed  material;  in  the  case  of  a 
card  deck  packaged  in  a  container 
intended  as  a  permanent  receptable  for 
the  cards,  on  the  container  in  the  case 
of  a  tape,  on  the  tape  reel  or  on  the 
surface  of  the  leader  and  trailer  of  the 
tape;  and  in  the  case  of  a  disc  pack,  on 
the  hub  of  the  disc. 

(d)  Unmarked  or  improperly  marked 
computer  software.  (1)  No  restrictive 
markings  shall  be  placed  upon  computer 
software  unless  restrictions  are  set  forth 
in  the  contract  prior  to  delivery  of  the 
software.  Copyright  notices  as  specified 
in  Title  17.  United  States  Code,  Sections 
401  and  402  are  not  considered 
"restrictive  markings".  The  Government 
may  require  the  contractor  to  identify 
the  contractual  provision  setting  forth 
such  restrictions  before  accepting 
computer  software  with  restrictive 
markings.  If  computer  software  is 
received  with  restrictive  markings,  and 
there  is  a  question  whether  it  is 
authorized  by  the  contract  to  be 
furnished  with  restricted  rights,  it  shall 
be  used  subject  to  the  asserted 
restrictions  pending  written  inquiry  to 
the  contractor.  If  no  response  to  an 
inquiry  has  been  received  within  60 
days,  or  if  the  response  fails  to  identify 
the  restrictions  set  forth  in  the  contract, 
the  cognizant  Government  personnel 
shall  cancel  or  ignore  the  markings, 
notify  the  contractor  accordingly  in 
writing,  and  thereafter  use  the  software 
with  unlimited  rights. 

(2)  Computer  software  received 
without  a  restrictive  legend  shall  be 
deemed  to  have  been  furnished  with 
unlimited  rights.  However,  the 
contractor  may  request  permission  to 
place  restrictive  markings  on  such 
software  at  its  own  expense,  and  the 
Government  may  so  permit,  if  the 
contractor  establishes  that  the  markings 
are  authorized  by  the  contract  and 
demonstrates  that  the  omission  was 
inadvertent.  Failure  of  the  contractor  to 
mark  such  computer  software  prior  to 
delivery  to  the  Government  shall  relieve 
the  Government  of  liability  for  any  use. 
duplication  or  disclosure  of  such 
computer  software. 

(3)  If  computer  software  authorized  by 
the  contract  to  be  furnished  with 
restrictions  is  received  with  restrictive 
markings  not  in  the  form  prescribed  by 


the  contract,  the  software  should  be 
used  in  accordance  with  the  restrictions 
provided  for  in  the  contract  and  the 
contractor  shall  be  required  by  written 
notice  to  correct  the  markings  to 
conform  with  those  speciHed  in  the 
contract.  If  the  contractor  fails  to  correct 
the  markings  within  60  days  after  notice. 
Government  personnel  may  correct  the 
markings,  and  so  notify  the  contractor. 

227.482    Solicitation  provisions  and 
contract  clauses. 

(a)(1)  The  contracting  officer  shall 
insert  the  basic  data  clause  at  252.227- 
7013,  Rights  in  Technical  Data  and 
Computer  Software,  in  solicitations  and 
contracts  when  technical  data  is 
specified  to  be  delivered  or  computer 
software  may  be  originated,  developed, 
or  delivered,  provided  that  such  clause 
shall  not  be  used  in  solicitations  and 
contracts — 

(i)  When  existing  works  are  to  be 
acquired  in  accordance  with  section 
227.477; 

(ii)  When  special  works  are  to  be 
acquired  in  accordance  with  section 
227,476; 

(lii)  When  the  work  will  be  performed 
by  foreign  sources  outside  the  United 
States,  its  territories,  possessions,  or 
Puerto  Rico,  which  case  the  clause  at 
252.227-7032.  Rights  in  Technical  Data 
and  Computer  Software  (Foreign) 
applies; 

(Iv)  When  performance  will  be  limited 
solely  to  architect-engineer  services  or 
construction,  in  which  case  either  the 
clause  at  252.227-7022.  Architect- 
Engineer  Work — Unlimited  Rights,  or 
the  clause  at  252.227-7023,  Architect- 
Engineer  Work — Sole  Property  Rights, 
applies;  and 

(v)  When  the  contract  is  awarded 
under  the  DoD  Small  Business 
Innovation  Research  Program  (SBIR 
Program),  in  which  case  the  clause  at 
252.227-7025,  Rights  in  Technical  Data 
and  Computer  Software  (SBIR  Program), 
applies. 

(2)  The  contracting  officer  shall  use 
the  clause  with  its  Alternate  I  in 
accordance  with  the  policy  at  227.474-4. 

(3)  The  contracting  office  shall  use  the 
clause  with  its  Alternate  II  under  the 
circumstances  specified  at  227.475-8. 

(b)  The  contracting  officer,  in  order  to 
prevent  any  misinterpretation  of  the 
scope  of  the  clause  at  252.227-7013. 
Rights  in  Technical  Data  and  Computer 
Software,  in  the  contract,  may  insert  the 
clause  at  252.227-7016,  Contract 
Schedule  Items  Requiring  Experimental. 
Developmental,  or  Research  Work,  in 
solicitations  and  contracts  when  the 
solicitations  and  contracts,  in  whole  or 
in  part,  call  for  experimental. 


developmental,  or  research  work  as  an 
element  of  performance. 

(c)  The  contracting  officer  may  insert 
the  clause  at  252.227-7017,  Rights  in 
Technical  Data — Major  System  and 
Subsystem  Contracts,  in  solicitations 
and  contracts  for  major  systems  or 
major  subsystems  under  the 
circumstances  specified  at  227.473-2(b). 

(d)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7018,  Restrictive 
Markings  on  Technical  Data,  in  all 
sohcitations  and  contracts  in 
accordance  with  227.473-4(b). 

(e)  The  contracting  officer  shall  insert 
the  provision  at  252.227-7019, 
Identification  of  Restricted  Rights 
Computer  Software,  in  solicitations  and 
contracts  in  accordance  with  227.481. 

(f)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7020,  Rights  in 
Data — Special  Works,  in  solicitations 
and  contracts  as  required  by  227.476. 

(g)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7021,  Rights  in 
Data — Existing  Works,  in  solicitations 
and  contracts  as  required  by  227.477. 

(h)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7022,  Government 
Rights  (Unlimited)  in  solicitations  and 
contracts  in  accordance  with  227.478- 
2(a){l)(i). 

(i)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7023.  Drawings 
and  Other  Data  to  Become  Property  of 
Government,  in  solicitations  and 
contracts  in  accordance  with  227.478- 
2(a)(l){ji). 

(j)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7024.  Notice  and 
Approval  of  Restricted  Designs,  in 
solicitations  and  contracts  in 
accordance  with  227.478-5. 

(k)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7025,  Rights  in 
Technical  Data  and  Computer  Software 
(SBIR  ftogram),  in  solicitations  and 
contracts  in  accordance  with  227.479. 

(1)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7026,  Deferred 
Delivery  of  Technical  Data  or  Computer 
Software,  in  solicitations  and  contracts 
in  accordance  with  227.475-2(b). 

(m)  iTie  contracting  officer  shall  insert 
the  clause  at  252.227-7027.  Deferred 
Ordering  of  Technical  Data  or  Computer 
Software,  in  solicitations  and  contracts 
in  accordance  with  227.475-2(c). 

(n)  The  contracting  officer  shall  insert 
the  provisions  at  252.227-7028, 
Requirement  for  Technical  Data 
Certification,  in  solicitations  in 
accordance  with  227.473-3. 

(o)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7029.  Identification 
of  Technical  Data,  in  all  solicitations 
and  contracts  in  accordance  with 
227.473-4. 
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(p)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7030.  Technical 
Data — Withholding  of  Payment,  in 
solicitations  and  contracts  in 
accordance  with  227.475-3. 

(q)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7031,  Data 
Requirements,  in  solicitations  and 
contracts,  in  accordance  with  227.475-1. 

(r)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7032,  Rights  in 
Technical  Data  and  Computer  Software 
(Foreign),  in  solicitations  and  contracts 
in  accordance  with  227.475-6. 

(s)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7033,  Rights  in 
Shop  Drawings,  in  solicitation  and 
contracts  in  accordance  with  227.47&- 
2(a)(2). 

(t)  The  contracting  officer  may  insert 
the  provision  at  252.227-7035, 
Prenotification  of  Rights  in  Technical 
Data,  in  solicitations  in  accordance  with 
227.473-1. 

(u)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7036,  Certification 
of  Technical  Data  Conformity,  in  all 
contracts  in  accordance  with  227.473-3. 

(v)  The  contracting  officer  shall  insert 
the  clause  at  252.227-7037,  Validation  of 
Restrictive  Markings  on  Technical  Data, 
in  solicitations  and  contracts  which 
require  the  dehvery  of  technical  data. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.227-7013  and  252.227- 
7016  through  252.227-7034  are  revised, 
sections  252.227-7014  and  252.227-7015 
are  removed  and  reserved,  and  sections 
252.227-7035  through  252.227-7037  are 
added  to  read  as  follows: 

252^27-7013    Rights  In  tectinlcal  data  and 
computer  software. 

As  prescribed  as  227.482(a)(l],  insert 
the  following  clause: 

Rights  in  Technical  Data  and  Computer 
Software  (May  1987) 

(a)  Definitions. 

The  terms  used  in  this  clause  are  defined  in 
227.471  of  the  Department  of  Defense  Federal 
Acquisition  Regulation  Supplement  (DFARS). 

(b)  Rights  in  Technical  Data. 

(1)  Limited  Rights.  The  Government  shall 
have  limited  rights  in: 

(i)  technical  data,  listed  or  described  in  an 
agreement  incorporated  into  the  Schedule  of 
this  contract,  which  the  parties  have  agreed 
will  be  furnished  with  limited  rights  in 
accordance  with  227.473-l(a]  and  227.473- 
1(b)(2)  and 

(ii)  unpublished  technical  data  pertaining 
to  items,  components  or  processes  developed 
exclusively  at  private  expense,  and 
unpublished  computer  software 
documentation  related  to  computer  software 
that  is  acquired  with  restricted  rights,  other 


than  such  data  included  in  (b)(3)(i),  (ii).  (iii)  or 
(iv),  below. 

Limited  rights  shall  be  effective  provided  that 
only  the  portion  or  portions  of  each  piece  of 
data  to  which  limited  rights  are  to  be 
asserted  are  indentifled  (for  example,  by 
circling,  underscoring,  or  a  note),  and  that  the 
piece  of  data  is  marked  with  the  legend 
below: 

(A)  the  numl>er  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered; 
and 

(B)  the  name  of  the  Contractor  and/or  any 
subcontractor  asserting  limited  rights. 

Limited  Rights  Legend 

Contract  No. . 

Contractor 


The  restrictions  governing  the  use  of 
technical  data  marked  with  this  legend  are 
set  forth  in  the  definition  of  "Limited  Rights" 
in  DFARS  227.471.  This  legend,  together  with 
the  indications  of  the  portions  of  this  data 
which  are  subject  to  limited  rights,  shall  be 
included  on  any  reproduction  hereof  which 
includes  any  part  of  the  portions  subject  to 
such  limited  rights.  The  limited  rights  legend 
shall  be  honored  only  as  long  as  the  data 
continues  to  meet  the  definition  of  limited 
rights. 

(2)  Government  Purpose  License  Rights. 
The  Government  shall  have  Government 
purpose  license  rights  in: 

(i)  unpublished  technical  data  pertaining  to 
items,  components,  or  processes  for  which 
the  Government  has  funded,  or  will  fund,  a 
part  of  the  development  cost,  unless  the 
contracting  officer  has  determined  that  the 
Government  requires  unlimited  rights,  and: 

(A)  the  contractor  has  contributed  or  will 
contribute  more  than  fifty  percent  (50%)  of 
the  development  cost  of  the  item,  component, 
or  process:  or 

(B)  the  contractor  is  a  small  business  firm 
or  nonprofit  organization  that  agrees  to 
commercialize  the  technology;  and 

(ii)  unpublished  technical  data  listed  or 
described  in  an  agreement  incorporated  into 
the  Schedule  of  the  contract,  which  the 
parties  have  agreed  will  be  furnished  with 
Government  purpose  license  rights  in 
accordance  with  DFARS  227.472-6,  227.472-7, 
227.473-1(8)  and  227.473-1  (b)(2). 

Government  purpose  license  rights  shall  be 
effective  provided  that  only  the  [>ortion  or 
portions  of  each  piece  of  data  to  which  such 
rights  are  to  be  asserted  are  identified  (for 
example,  by  circling,  underscoring,  or  a  note), 
and  that  the  piece  of  data  is  marked  with  the 
legend  below: 

(A)  the  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered; 
and 

(B)  the  name  of  the  contractor  and /or  any    ' 
subcontractor  asserting  Government  Purpose 
License  Rights. 

Government  Purpose  License  Rights  Legend 

Contract  No. , 

Contractor. . 


The  restrictions  governing  the  use  of 
technical  data  marked  with  this  legend  are 


set  forth  in  the  definition  of  "Government 
Purpose  License  Rights"  in  DFARS  227.471. 
This  legend,  together  with  the  indications  of 
the  portions  of  this  data  which  are  subject  to 
such  limitations,  shall  be  included  on  any 
reproduction  hereof  which  includes  any  part 
of  the  portions  subject  to  such  limitations  and 
shall  be  honored  only  as  long  as  the  data 
continues  to  meet  the  definition  of 
Government  purpose  license  rights. 

(3)  Unlimited  Rights.  Unless  other  rights 
have  been  agreed  to  in  writing  in  accordance 
with  DFARS  227.472-7.  the  Government  shall 
have  unlimited  rights  in; 

(i)  technical  data  prepared  or  required  to 
be  delivered  under  this  or  any  other 
Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to 
Govemment-fumished  data  or  computer 
sofiware; 

(ii)  form,  fit,  or  function  data  pertaining  to 
items,  components,  or  processes  prepared  or 
required  to  he  delivered  under  this  or  any 
other  Government  contract  or  subcontract: 

(iii)  manuals  or  instructional  materials 
(other  than  detailed  manufacturing  or  process 
data)  prepared  or  required  to  be  delivered 
under  this  contract  or  any  subcontract 
hereunder  necessary  for  installation, 
operation,  maintenance,  or  training  purposes. 

(iv)  technical  data,  which  is  otherwise 
publicly  available,  or  has  been  released  or 
disclosed  by  the  contractor  or  subcontractor, 
without  restriction  on  further  release  or 
disclosure; 

(v)  technical  data  pertaining  to  an  item, 
component,  or  process  for  which  the 
Government  has  funded  or  will  fund  the 
entire  development  cost. 

(vi)  technical  data  pertaining  to  an  item, 
component  or  process,  for  which  the 
Government  has  funded  or  will  fund  a  part  of 
the  development  costs,  and  the  Contractor 
has  not  contributed  or  will  not  contribute 
more  than  fifty  percent  (50%)  of  the 
development  cost; 

(vii)  technical  data  pertaining  to  an  item, 
component,  or  process  for  which  the 
Government  has  funded,  or  will  fund,  a  part 
of  the  development  cost,  and  the  contractor  is 
a  small  business  firm  or  nonprofit 
organization  that  does  not  agree  to 
commercialize  the  technology; 

(viii)  technical  data  pertaining  to  an  item, 
component,  or  process,  for  which  the 
Government  has  funded,  or  will  fund,  a  part 
of  the  development  cost  and.  notwithstanding 
(b)(3)(vi)  and  (vii)  above,  the  Contracting 
Officer  has  determined,  in  accordance  with 
DFARS  227.472-S(b).  that  the  Government 
requires  unlimited  rights:  and 

(ix)  technical  data  resulting  directly  from 
performance  of  experimental,  developmental 
or  research  work  which  was  specified  as  an 
element  of  performance  in  this  or  any  other 
Government  contract  or  subcontract. 

(c)  Rights  in  Computer  Software. 

(\)  Restricted  Rights. 

(i)  The  Government  shall  have  restricted 
rights  in  computer  software,  listed  or 
described  in  a  license  or  agreement  made  a 
part  of  this  contract,  which  the  parties  have 
agreed  will  be  furnished  with  restricted 
rights.  Provided,  however,  notwithstanding 
any  contrary  provision  in  any  such  license  or 
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agreement,  the  Government  shall  have  the 
rights  included  in  the  dennition  of  "restricted 
rights"  in  paragraph  (a)  above.  Such 
restricted  rights  are  of  no  effect  unless  the 
computer  software  is  marked  by  the 
Contractor  with  the  following  legend: 

Restricted  Rights  Legend 

Use,  duplication  or  disclosure  is  subject  to 

restrictions  slated  in  Contract  No. 

with (Name  of  Contractor) . 

and  the  related  computer  software 
documentation  includes  a  prominent 
statement  of  the  restrictions  applicable  to  the 
computer  software.  The  Contractor  may  not 
place  any  legend  on  computer  software 
indicating  restrictions  on  the  Governments 
rights  in  such  software  unless  the  restrictions 
are  set  forth  in  a  license  or  agreement  made  a 
part  of  this  contract  prior  to  the  delivery  date 
of  the  software.  Failure  of  the  Contractor  to 
apply  a  restricted  rights  legend  to  such 
computer  software  shall  relieve  the 
Government  of  liability  with  respect  to  such 
unmarked  software. 

(ii)  Notwithstanding  subparagraph  (c)(1)(i) 
above,  commercial  computer  software  and 
r>;lated  documentation  developed  at  private 
expense  and  not  in  public  domain  may,  if  the 
(.ontractor  so  elects,  be  marked  with  the 
fallowing  Legend: 

Restricted  Rights  Legend 

Use,  duplication,  or  disclosure  by  the 
Government  is  subject  to  restrictions  as  set 
forth  in  subparagraph  (c)(1)(ii)  of  the  Rights 
in  Technical  Data  and  Computer  Software 
clause  at  252.227-7013. 

(Name  of  Contractor  and  Address) 
When  acquired  by  the  Government, 
commercial  computer  software  and  related 
documentation  so  legended  shall  be  subject 
to  the  following: 

(A)  Title  to  and  ownership  of  the  software 
cind  documentation  shall  remain  with  the 
Contractor. 

IB)  User  of  the  software  and 
documentation  shall  be  limited  to  the  facility 
for  which  it  is  acquired. 

(C)  The  Government  shall  not  provide  or 
otherwise  make  available  the  software  or 
documentation,  or  any  portion  thereof,  in  any 
form,  to  any  third  party  without  the  prior 
written  approval  of  the  Contractor.  Third 
parties  do  not  include  prime  contractors, 
subcontractors  and  agents  of  the  Government 
who  have  the  Government's  permission  to 
use  the  licensed  software  and  documentation 
at  the  facility,  and  who  have  agreed  to  use 
the  licensed  software  and  documentation 
only  in  accordance  with  these  restrictions. 

1  his  provision  does  not  limit  the  right  of  the 
Government  to  use  software,  documentation, 
or  information  therein,  which  the 
Government  may  already  have  or  obtain 
without  restrictions. 

(D)  The  Government  shall  have  the  right  to 
use  the  computer  software  and 
documentation  with  the  computer  for  which  it 
is  acquired  at  any  other  facility  to  which  that 
computer  may  be  transferred;  to  use  the 
computer  software  and  documentation  with  a 
buckup  computer  when  the  primary  computer 
is  inoperative;  to  copy  computer  programs  for 
Sfifekeeping  (archives)  or  backup  purposes; 


and  to  modify  the  software  and 
documentation  or  combine  it  with  other 
software.  Provided,  that  the  unmodified 
portions  shall  remain  subject  to  these 
restrictions. 

|2)  Unlimited  Rights.  The  Government  shall 
have  unlimited  rights  in: 

(i)  computer  software  resulting  directly 
from  performance  of  experimental, 
developmental  or  research  work  which  was 
specified  as  an  element  of  performance  in 
thip  or  any  other  Government  contract  or 
subcontract; 

|ii)  computer  software  required  to  be 
originated  or  developed  under  a  Government 
contract,  or  generated  as  a  necessary  part  of 
performing  a  contract; 

(iii)  computer  data  bases,  prepared  under  a 
Government  contract,  consisting  of 
information  supplied  by  the  Government, 
information  in  which  the  Government  has 
unlimited  rights,  or  information  which  is  in 
the  public  domain; 

(iv)  computer  software  prepared  or 
required  to  be  delivered  under  this  or  any 
otfcer  Government  contract  or  subcontract 
and  constituting  corrections  or  changes  to 
Government-furnished  computer  software; 
and 

(v)  computer  software  which  is  otherwise 
piiilicly  available,  or  has  been,  or  is  normally 
released,  or  disclosed  by  the  contractor  or 
subcontractor  without  restriction  on  further 
release  or  disclosure. 

(d)  Technical  Data  and  Computer  Software 
PriBviously  Provided  Without  Restriction. 
Contractor  shall  assert  no  restrictions  on  the 
Gevemment's  rights  to  use  or  disclose  any 
ddta  or  computer  software  which  the 
Contractor  has  previously  delivered  to  the 
Cevemment  without  restriction.  The  limited 
or  restricted  rights  provided  for  by  this  clause 
sliall  not  impair  the  right  of  the  Government 
to  use  similar  or  identical  data  or  computer 
sciftware  acquired  from  other  sources, 
le)  Copyright. 

%1]  In  addition  to  the  rights  granted  under 
the  provisions  of  paragraphs  (b)  and  (c) 
above,  the  Contractor  hereby  grants  to  the 
Government  a  nonexclusive,  paid-up  license 
throughout  the  world,  of  the  scope  set  forth 
below,  under  any  copyright  owned  by  the 
Contractor,  in  any  work  of  authorship 
prepared  for  or  acquired  by  the  Government 
under  this  contract,  to  reproduce  the  work  in 
copies  or  phonorecords,  to  distribute  copies 
or  phonorecords  to  the  public,  to  perform  or 
display  the  work  publicly,  and  to  prepare 
derivative  works  thereof,  and  to  have  others 
do  so  for  Government  purposes.  With  respect 
to  technical  data  and  computer  software  in 
which  the  Government  has  unlimited  rights, 
the  license  shall  be  of  the  same  scope  as  the 
rights  set  forth  in  the  definition  of  "unlimited 
rights"  in  DFARS  227.471.  With  respect  to 
technical  data  in  which  the  Government  has 
limited  rights,  the  scope  of  the  license  is 
limited  to  the  rights  set  forth  in  the  definition 
of  "limited  rights".  With  respect  to  computer 
software  which  the  parties  have  agreed  will 
be  furnished  with  restricted  rights,  the  scope 
of  the  license  is  limited  to  such  rights. 

(2)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  include  in  technical  data 
or  computer  software  prepared  for  or 


acquired  by  the  Government  under  this 
contract  any  works  of  authorship  in  which 
copyright  is  not  owned  by  the  Contractor 
without  acquiring  for  the  Government  any 
rights  necessary  to  perfect  a  copyright  license 
of  the  scope  specified  herein. 

(3)  As  between  the  Contractor  and  the 
Government,  the  Contractor  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  determining 
authorship  under  Section  201(b)  of  Title  17, 
United  States  Code. 

(4)  Technical  data  delivered  under  this 
contract  which  carries  a  copyright  notice 
shall  alio  include  the  following  statement 
which  shall  be  placed  thereon  by  the 
Contractor,  or  should  the  Contractor  fail,  by 
the  Government: 

This  material  may  be  reproduced  by  or  for 
the  U.S.  Government  pursuant  to  the 
copyright  license  under  the  clause  at  252.227- 
7013  (date). 

(f)  Removal  of  Unjustified  and  Non- 
conforming Markings. 

(1)  Unjustified  Technical  Data  Markings. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may,  at  the 
Contractor's  expense,  correct,  cancel,  or 
ignore  eny  marking  not  justified  by  the  terms 
of  this  contract  on  any  technical  data 
furnished  hereunder  in  accordance  with  the 
clause  of  this  contract  entitled  "Validation  of 
Restrictive  Markings  on  Technical  Data  ", 
DFARS  252.227-7037. 

(2)  Non-conforming  Technical  Data 
Markings.  Correction  of  non-conforming 
markings  is  not  subject  to  such  clause.  The 
Government  may,  at  the  Contractor's 
expense,  correct  any  non-conforming 
markings  if  the  Contracting  Officer  notifies 
the  Contractor  and  the  Contractor  fails  to 
correct  the  non-conforming  markings  within 
60  days. 

(3)  Unjustified  and  Non-conforming 
Computer  Software  Markings. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  correct, 
cancel,  or  ignore  any  marking  not  authorized 
by  the  terms  of  this  contract  on  any  computer 
software  furnished  hereunder,  if: 

(i)  the  Contractor  fails  to  respond  within 
sixty  (60)  days  to  a  written  inquiry  by  the 
Government  concerning  the  propriety  of  the 
markings,  or 

(ii)  the  Contractor's  response  fails  to 
substantiate,  within  sixty  (60)  days  after 
written  notice,  the  propriety  of  restricted 
rights  markings  by  identification  of  the 
restrictions  set  forth  in  the  contract. 

In  either  case,  the  Government  shall  give 
written  notice  to  the  Contractor  of  the  action 
taken. 

(g)  Relation  to  Patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(h)  Limitation  on  Charges  for  Data  and 
Computer  Software.  The  Contractor 
recognizes  that  it  is  the  policy  of  the 
Government  not  to  pay,  or  to  allow  to  be 
paid,  any  charges  for  data  or  computer 
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software  which  the  Government  has  a  right  to 
use  and  disclose  to  others  without  restriction 
and  Contractor  agrees  to  refund  any  such 
payments.  This  policy  applies  to  contracts 
that  involve  payments  by  subcontractors  and 
those  entered  into  through  the  Military 
Assistance  Program,  in  addition  to  U.S. 
Government  prime  contracts.  However,  it 
does  not  apply  to  reasonable  reproduction, 
handling,  mailing,  and  similar  administrative 
costs. 

(i)  Acquisition  of  Technical  Data  and 
Computer  Software  from  Subcontractors. 

(1)  Whenever  any  technical  data  or 
computer  software  is  to  be  obtained  from  a 
subcontractor  under  this  contract,  the 
Contractor  shall  use  this  same  clause  in  the 
subcontract  without  alteration,  and  no  other 
clause  shall  be  used  to  enlarge  or  diminish 
the  Government's  or  the  Contractor's  rights  in 
the  subcontractor  data  or  computer  software 
which  is  required  for  the  Government. 

(2)  Technical  data  required  to  be  delivered 
by  a  subcontractor  shall  normally  be 
delivered  to  the  next  higher-tier  contractor. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  data  which  may  be 
submitted  with  other  than  unlimited  rights  by 
a  subcontractor  then  said  subcontractor  may 
fulfill  its  requirement  by  submitting  such  data 
directly  to  the  Government,  rather  than 
through  the  prime  Contractor. 

(3)  The  Contractor  and  higher-tier 
subcontractors  will  not  use  their  power  to 
award  subcontracts  as  economic  leverage  to 
obtain  rights  in  technical  data  or  computer 
software  from  their  subcontractors. 

(j)  Notice  of  Limitations  on  Government 
Rights. 

(1)  Unless  the  Schedule  provides  otherwise, 
and  subject  to  (j)(2)  below,  the  Contractor 
will  promptly  notify  the  Contracting  Officer 
in  writing  of  the  intended  use  by  the 
Contractor  or  a  subcontractor  in  performance 
of  this  contract  of  any  item,  component,  or 
process  for  which  technical  data  would 
contain  any  restrictions  on  the  Government's 
right  to  use,  disclose,  or  have  others  use  such 
data. 

(2)  Such  notification  is  not  required  with 
respect  to: 

(i)  standard  commercial  items  which  are 
manufactured  by  more  than  one  source  of 
supply:  or 

(ii)  items,  components,  or  processes  for 
which  such  notice  was  given  pursuant  to  ' 

prenotification  of  rights  in  technical  data  in 
connection  with  this  contract. 

(3)  Unless  the  schedule  provides  otherwise, 
Contracting  Officer  approval  is  not  necessary 
under  this  clause  for  the  Contractor  to  use  the 
item,  component,  or  process  in  the 
performance  of  the  contract. 

(End  of  clause) 

Alternate  I  (May  1987) 

As  prescribed  at  227.474-4,  add  the 
following  paragraph  to  the  basic  clause: 

(     )(i)  Notwithstanding  any  other  provision 
of  this  contract,  the  Government  shall  have 
(specify  additional  Government  rights  here, 
i.e.,  reprocurement)  rights  in  restrictive  rights 
technical  data  furnished  under  this  contract 
effective  on  the  day  immediately  following 
the  date  specified  in  the  contract  for  the 
expiration  of  the  restrictive  rights  legends. 


Such  expiration  date  shall  be  marked  on  each 
piece  of  data  subject  to  expiring  restrictions 
furnished  under  the  contract. 

(ii)  Technical  data  subject  to  the  expiration 
of  restrictive  rights  shall  be  marked  with  the 
limited  rights  legend  set  forth  in  paragraph 
(b)(2](i)  above  with  the  title  of  the  legend 
modified  to  read: 

Restrictive  Rights  Legend  (Subject  to 
Expiration) 

Contract  No. 

Contractor 


The  following  statement  shall  also  be 
added  to  the  legend: 

Restrictive  rights  shall  become  [specify 
additional  Government  rights  here,  i.e., 
reprocurement]  rights  on  [insert  expiration 
date). 

The  modified  legend  shall  be  included  on 
any  reproduction  of  the  restrictive  rights 
data,  in  whole  or  in  part. 

Alternate  II  (May  1987} 

As  prescribed  at  227.475-8,  add  the 
following  paragraph  to  the  basic  clause: 

(    )  Publication  for  sale.  If,  prior  to 
publication  for  sale  by  the  Government  and 
within  the  period  designated  in  the  contract 
or  task  order,  but  in  no  event  later  than 
twenty-four  (24)  months  after  delivery  of  such 
data,  the  Contractor  publishes  for  sale  any 
data  (1)  designated  in  the  contract  as  being 
subject  to  this  paragraph  and  (2)  delivered 
under  this  contract  and  promptly  notifies  the 
Contracting  Officer  of  these  publications,  the 
Government  shall  not  publish  such  data  for 
sale  or  authorize  others  to  do  so.  This 
hmitation  on  the  Government's  right  to 
publish  for  sale  any  such  data  so  published 
by  the  Contractor  shall  continue  as  long  as 
the  data  is  protected  as  a  published  work 
under  the  copyright  law  of  the  United  States 
and  is  reasonably  available  to  the  public  for 
purchase.  Any  such  pubhcation  shall  include 
a  notice  identifying  this  contract  and 
recognizing  the  license  rights  of  the 
Government  under  this  clause.  As  to  all  such 
data  not  so  published  by  the  Contractor,  this 
paragraph  shall  be  of  no  force  or  effect 

252^7-7014    [Reserved] 

252^27-7015    [Reserved] 

252.227-7016    Contract  scttedule  ttems 
requiring  experimental,  developmental,  or 
research  work. 

As  prescribed  at  227.412(d).  insert  the 
following  clause: 

Contract  Schedule  Items  Requiring 
Experimental.  Developmental,  or  Research 
Work  (Mar  1975) 

For  purposes  of  defining  the  nature  of  the 
work  and  the  scope  of  rights  in  data  granted 
to  the  Govenunent  pursuant  to  the  "Rights  in 
Technical  Data  and  Computer  Software" 
clause  of  this  contract  it  is  understood  and 
agreed  that  items  (list  applicable  schedule 
line  items  or  sub-line  items  or  data  exhibit 
numbers)  require  the  performance  of 
experimental,  developmental,  or  research 
work.  This  clause  does  not  constitute  a 
determination  as  to  whether  or  not  any  data 
required  to  be  delivered  under  this  contract 
falls  within  the  definition  of  limited  rights 
data. 


(End  of  clause] 

252.227-7017    Rights  in  technical  data— 
maior  system  and  subsystem  contracts. 

As  prescribed  at  227.482(c).  insert  the 
following  clause: 

Rights  In  Technical  Data— Major  System  and 
Subsystem  Contracts  (Nov  1971) 

The  Contractor  agrees  that  it  will  neither 
incorporate  any  provision  in  its  subcontracts 
nor  enter  into  any  agreement  written  or  oral, 
either  directly  or  indirectly,  with 
subcontractors  which  has  or  may  have  the 
effect  of  prohibiting  subcontractor  sales 
directly  to  the  Government  of  any  supplies, 
like  those  manufactured  or  services  like  those 
furnished  by  such  subcontractor  under  this 
contract  or  any  follow-on  production 
contract  or  under  any  contract  for  parts  or 
components  of  supplies  furnished  under  this 
or  any  follow-on  production  contract  The 
Contractor  further  agrees  that  all  data, 
including  data  in  which  the  Government  may 
not  have  unlimited  rights,  furnished  or 
otherwise  made  available  by  the  Contractor 
for  use  by  subcontractors  in  furnishing  such 
supplies  or  services,  will  be  furnished  to  such 
subcontractors  without  payment  to  the 
Contractor  of  any  fee,  royalty  or  other  charge 
by  the  subcontractor  or  the  Government  for 
use  by  such  subcontractors  in  furnishing  such 
supphes  or  services  for  sale  directly  to  the 
Government  For  the  purpose  of  this 
paragraph,  the  term  "fee.  royalty  or  other 
charge"  shall  not  include  within  its  meaning 
fees,  royalties  of  charges  for  reasonable 
returns  on  use  of  patents. 
(End  of  clause) 

252.227-70 1 8    RestHctlve  maricings  on 
technical  data. 

As  prescribed  at  227.473-4{b).  insert 
the  following  clause: 

Restrictive  Markings  on  Technical  Data  (May 
1967) 

(a)  The  Contractor  shall  have,  maintain. 
and  follow  throughout  the  performance  of 
this  contract  procedures  sufficient  to  assure 
that  restrictive  markings  are  used  on 
technical  data  required  to  be  delivered 
hereunder  only  when  authorized  by  the  terms 
of  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  of  this  contract 
Such  procedures  shall  be  in  writing.  The 
Contractor  shall  also  maintain  a  quality 
assurance  system  to  assure  compliance  with 
this  clause. 

(b)  As  part  of  the  procedures  the 
Contractor  shall  maintain  (1)  records  to  show 
how  the  procedures  of  paragraph  (a)  above 
were  applied  in  determining  that  the 
maricings  are  authorized,  as  well  as  (2)  such 
records  as  are  sufficient  to  justify  the  validity 
of  any  restrictive  markings  on  technical  data 
delivered  under  this  contract. 

(c)  The  Contractor  shall,  within  sixty  (60) 
days  after  award  of  this  contract  identify  in 
writing  to  the  Contracting  Officer  by  name  or 
title  the  person(s)  having  the  final 
responsibility  within  Contractor's 
organization  for  determining  whether 
restrictive  markings  are  to  be  placed  on 
technical  data  to  be  delivered  under  this 
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contract.  The  Contractor  hereby  authorizes 
direct  contact  between  the  Covemment  and 
such  person(s)  in  resolving  questtons 
involving  restrictive  markings. 

[d]  The  Contracting  Officer  may  evaluate 
or  verify  tb«  Contractor's  procedures  to 
determine  their  effectiveness.  Upon  request,  a 
copy  of  such  written  procedures  shall  be 
furnished.  The  failure  of  the  Contracting 
Officer  to  evaluate  or  verify  such  procedures 
shall  not  relieve  the  Contractor  of  the 
responsibility  for  complying  with  paragraphs 
(a)  and  (b)  above. 

(e)  If  the  Contracting  Officer  should  give 
written  notification  of  any  failure  to  maintain 
or  follow  the  established  procedures,  or  of 
any  material  deficiency  in  the  procedures,  the 
corrective  action  shall  be  accomphshed 
within  the  time  specified  by  the  Contracting 
Officer. 

(0  This  clause  shall  be  included  in  each 
subcontract  under  which  technical  data  is 
required  to  be  delivered.  When  so  inserted, 
"Contractor"  shall  be  changed  to 
"Subcontractor". 
(End  of  clause) 

252.227-7019    Identification  of  ra«tr<ct«d 
rights  computar  softwrare. 

As  prescribed  at  227.482(e),  insert  the 
following  provision: 

Identification  of  Restricted  Rights  Computer 
Softwwe  (Apr  1977) 

The  Offeror's  attentioa  is  called  to  the 
requirement  in  the  "Rights  in  Technical  Data 
and  Computer  Software"  clause  that  any 
restrictions  on  the  Government  concerning 
use  or  disclosure  of  computer  software  which 
was  developed  at  private  expense  and  is  to 
be  delivered  under  the  contract  must  be  set 
forth  in  an  agreement  made  a  part  of  Ae 
contract,  either  negotiated  prior  to  award  or 
included  in  a  modification  of  the  contract 
before  such  delivery.  Therefore,  the  Offeror  is 
requested  to  identify  in  his  proposal  to  the 
extent  feasible  any  such  computer  software 
which  was  developed  at  private  expense  and 
upon  the  use  of  which  it  desires  to  negotiate 
restrictions,  and  to  state  the  nature  of  the 
proposed  restrictions.  If  no  such  computer 
software  is  identified,  it  will  be  assumed  that 
all  deliverable  computer  software  will  be 
subject  to  unlimited  rights. 
(End  of  provision) 

252.227-7020    RighU  in  data— «{MClal 
worlcs. 

As  prescribed  at  227.482(f),  insert  the 
following  clause: 

Rights  in  Data— Special  Works  (Mar 
1979) 

(a)  The  term  "works"  as  used  herein 
includes  Hterary,  musical,  and  dramatic 
works:  patomimes  and  choreographic  works: 
pictorial,  graphic,  and  sculptural  works: 
motion  pictures  and  other  audiovisual  works; 
sound  recordings;  and  works  of  similar 
nature.  The  term  does  not  include  financial 
reports,  cost  analyses,  and  other  information 
incidental  to  contract  administration. 

(b)  All  works  first  produced  in  the 
performance  of  this  contract  shall  be  the  sole 
property  of  the  Government,  which  shall  be 


considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  authorship 
in  any  copyrightable  work  under  Section 
201(b)  of  Title  17.  United  StaUs  Code,  and  the 
Government  shall  own  all  of  the  rights 
comprised  in  the  copyright  The  Contractor 
agrees  not  to  assert  or  authorize  others  to 
assert  any  rights,  or  establish  any  claim  to 
copyright,  in  such  works.  The  Contractor, 
unless  directed  to  the  contrary  by  the 
Contracting  Officer,  shall  place  on  any  such 
work  delivered  under  this  contract  the 
following  notice: 

c    (Year  date  of  delivery)  United  States 
Gov«Tunent  as  represented  by  the  Secretary 
of  (department).  All  rights  reserved. 
In  the  case  of  a  phonorecord,  the  c  will  be 
replaced  by  P. 

(c)  Except  as  otherwise  provided  in  this 
contTBCt  the  Contractor  hereby  grants  to  the 
Government  a  nonexchisive,  paid-up  license 
throughout  the  world  (1)  to  reproduce  In 
copies  or  phonorecords,  to  prepare  derivative 
works,  to  distribute  copies  or  phonorecords, 
and  to  perform  or  display  publicly  any 
portion  of  a  work  which  is  not  first  produced 
in  the  peformance  of  this  contract  but  in 
which  copyright  is  owned  by  the  Contractor 
and  which  is  incorporated  in  the  work 
furnished  under  this  contract,  and  (2)  to 
authorize  others  to  do  so  for  Government 
purposes. 

(d)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  include  in  any  worlu 
prepared  for  or  dehvered  to  the  Government 
under  this  contract  any  works  of  authorship 
in  which  copyright  is  not  owned  by  the 
Contractor  or  the  Covemment  without 
acquiring  for  the  Government  any  rights 
necessary  to  perfect  a  license  of  the  scope  set 
forth  in  paragraph  (c)  above. 

(e)  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Government,  and 
its  oSicers,  agents  and  employees  acting  for 
the  Govemment  against  any  liability, 
including  costs  and  expenses,  (1)  for  violation 
of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity,  arising  out  of  the 
creation,  delivery,  or  use  of  any  works 
furnished  under  this  contract  or  (2)  based 
upon  any  libelous  or  other  unlawful  matter 
contained  in  such  works. 

(f)  Nothing  contained  in  thia  clause  shall 
imply  a  license  to  the  Covemment  under  any 
patefit,  or  be  construed  as  affecting  the  scope 
of  any  license  of  other  right  otherwise 
granted  to  the  Ck>vermnent  under  any  patent. 

(g)  Paragraphs  (c)  and  (d)  above  are  not 
applicable  to  material  furnished  to  the 
Contractor  by  the  Govenmient  and 
incorporated  in  the  work  furnished  under  the 
contract;  Provided,  such  incorporated 
matsrial  is  identified  by  the  Contractor  at  the 
time  of  delivery  of  such  work. 

(End  of  clause] 

252.227-7021    Rtgtits  in  data— sxisting 
works. 

As  prescribed  at  227.482(g],  insert  the 
following  clause: 

Riglits  in  Data— Exbting  Works  (Mar  197S) 

(a)  The  term  "works"  as  used  herein 
includes  literary,  musical,  and  dramatic 
works;  pantomimes  and  choreographic 


works;  pictorial  graphic  and  sculptural 
works;  motion  pictures  and  other  audiovisual 
works;  sound  recordings;  and  works  of  a 
similar  nature.  The  term  does  not  include 
financial  reports,  cost  analyses,  and  other 
information  incidental  to  contract 
administration. 

(b)  Except  as  otherwise  provided  in  this 
contract  the  Contractor  hereby  grants  to  the 
Govemment  a  nonexclusive,  paid-up  license 
throughout  the  world  (1)  to  distribute, 
perform  publicly,  and  display  publicly  the 
works  called  for  under  this  contract  and  (2)  to 
authorize  others  to  do  so  for  Govemment 
purposes. 

(c]  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Govemment  and 
its  officers,  agents,  and  employees  acting  for 
the  Government,  against  any  liability, 
including  costs  and  expenses,  (1)  for  violation 
of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity  arisfhg  out  of  the 
creation,  delivery,  or  use,  of  any  works 
furnished  under  this  contract,  or  (2)  based 
upon  any  libelous  or  other  unlawful  matter 
contained  in  some  works. 

(Elnd  of  clause) 

252.237-7022    Govemment  rigtits 
(unWmltsd). 

As  prescribed  at  227.482(b).  insert  the 
following  clause: 

Goveramont  Rights  (Unlimited)  (Mar  1979) 

(a]  The  Govemment  shall  have  unlimited 
rights,  in  all  drawings,  designs,  specifications, 
notes  and  other  works  developed  in  the 
performance  of  this  contract,  including  the 
right  to  use  same  on  any  other  Govemment 
design  or  construction  without  additional 
compensation  to  the  Contractor.  The 
Contractor  hereby  grants  to  the  Govemment 
a  paid-up  hcense  throughout  the  world  to  all 
such  works  to  which  he  may  assert  or 
establish  any  claim  under  design  patent  or 
copyright  laws.  The  Contractor  for  a  period  of 
three  (3)  years  after  completion  of  the  project 
agrees  to  furnish  the  original  or  copies  of  all 
such  works  on  the  request  of  the  Contracting 
Officer. 
(End  of  clause) 

252.227-7023    Drawings  and  other  data  to 
l>ecom«  property  of  government 

As  prescribed  at  227.482(i)  insert  the 
following  clause: 

Drawings  and  Othai  Data  to  Become  Property 
of  Government  (Mar  1979) 

All  designs,  drawings,  specifications,  notes 
and  other  works  developed  in  the 
performance  of  this  contract  shall  become  the 
sole  property  of  the  Govemment  and  may  be 
used  on  any  other  design  or  constmction 
without  additional  compensation  to  the 
Contractor.  The  Covemment  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  authorship 
in  any  copyrightal>le  work  under  Section 
201(b)  of  Title  17,  United  States  Code.  With 
respect  tbereta  the  Contractor  agrees  not  to 
assert  or  authorize  others  to  assert  any  rights 
nor  establish  any  claim  under  the  design 
patent  or  copyright  laws.  The  Contractor  for 
a  period  ef  three  (3)  years  after  completion  of 
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the  project  agrees  to  furnish  all  retained 
works  on  the  request  of  the  Contracting 
Officer.  Unless  otherwise  provided  in  this 
contract,  the  Contractor  shall  have  the  right 
to  retain  copies  of  all  works  beyond  such 
period. 

(End  of  clause) 

252.227-7024    Not;c«  and  approval  of 
restricted  designs. 

As  prescribed  at  227,482(1).  insert  the 
following  clause: 

Notice  and  Approval  of  Restricted  Designs 
(Apr  19M) 

In  the  performance  of  this  contract,  the 
Contractor  shall,  to  the  extent  practicable, 
make  maximum  use  of  structures,  machines, 
products,  materials,  construction  methods, 
and  equipment  that  are  readily  available 
through  Government  or  competitive 
commercial  channels,  or  through  standard  or 
proven  production  techniques,  methods,  and 
processes.  Unless  approved  by  the 
Contracting  Officer,  the  Contractor  shall  not 
produce  a  design  or  specification  that 
requires  in  this  construction  work  the  use  of 
structures,  products,  materials,  construction 
equipment,  or  processes  that  are  known  by 
the  Contractor  to  be  available  only  from  a 
sole  source.  The  Contractor  shall  promptly 
report  any  such  design  or  specification  to  the 
Contacting  Officer  and  give  the  reason  why  it 
is  considered  necessary  to  so  restrict  the 
design  or  specification. 
(End  of  clause) 

252.227-7025    Righu  In  technical  data  and 
computer  software  (SBIR  program). 

As  prescribed  at  227.479.  insert  the 
following  clause: 

Rights  In  technical  data  and  computer 
software  (SBIR  program)  (May  1987) 

(a)  Definitions. 

The  terms  used  in  this  clause  are  defined  in 
227.471  of  the  Department  of  Defense  Federal 
Acquisition  Regulation  Supplement  (DEARS). 

(b)  Rights  in  Technical  Data. 

(1)  Limited  Rights.  The  Government  shall 
have  limited  rights  in: 

(i)  technical  data,  hsted  or  described  in  an 
agreement  incorporated  into  the  Schedule  of 
this  contract,  which  the  parties  have  agreed 
will  be  furnished  with  limited  rights  in 
accordance  with  227.473-l(a)  and  227.473- 
l(b)(2}  and 

(ii)  unpublished  technical  data  pertaining 
to  Items,  components  or  processes  developed 
exclusively  at  private  expense,  and 
unpublished  computer  software 
documentation  related  to  computer  software 
that  is  acquired  with  restricted  rights,  other 
than  such  data  included  in  (b)(2)(i),  (ii),  or 
(iii),  below.  Limited  rights  shall  be  effective 
provided  that  only  the  portion  or  portions  of 
each  piece  of  data  to  which  limited  rights  are 
to  be  asserted  are  identified  (for  example,  by 
circling,  underscoring,  or  note),  and  that  the 
piece  of  data  is  marked  with  the  legend 
below: 

(A)  the  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered: 
and 

(B)  the  name  of  the  Contractor  and/or  any 
subcontractor  asserting  limited  rights. 


Limited  Rights  Legend 
Contract  No. 


Contractor 


The  restrictions  governing  the  use  of 
technical  data  marked  with  this  legend  are 
set  forth  in  the  defmition  of  "Limited  Rights" 
in  DEARS  227.471.  This  legend,  together  with 
the  indications  of  the  portions  of  this  data, 
shall  be  Included  on  any  reproduction  hereof 
which  includes  any  part  of  the  portions 
subject  to  limited  rights.  The  limited  rights 
legend  shall  be  honored  only  as  long  as  the 
data  continues  to  meet  the  definition  of 
limited  rights. 

(2)  Government  Purpose  License  Rights. 
For  a  period  of  two  (2)  years  (or  such  other 
period  as  may  be  authorized  by  the 
Contracting  Officer  for  good  cause  shown) 
after  the  delivery  and  acceptance  of  the  last 
deliverable  item  under  the  contract,  the 
Government  shall  have  limited  rights  and. 
after  the  expiration  of  the  two-year  period, 
shall  have  Government  purpose  license  rights 
in: 

(i)  technical  data  prepared  or  required  to 
be  delivered  under  this  or  any  other 
Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to 
Govemment-fumished  data  or  computer 
software: 

(ii)  form.  fit.  or  function  data  pertaining  to 
items,  components,  or  processes  prepared  or 
required  to  be  deUvered  under  this  or  any 
other  Government  contract  or  subcontract; 

(iii)  manuals  or  instructional  materials 
(other  than  detailed  manufactxiring  or  process 
data)  prepared  or  required  to  be  delivered 
under  this  contract  or  any  subcontract 
hereunder  necessary  for  installation, 
operation,  maintenance,  or  training  purposes: 
and 

(iv)  any  other  technical  data  prepared  or 
required  to  be  delivered  under  this  contract 
or  subcontract  hereunder,  which  is  not 
otherwise  subject  to  limited  or  unlimited 
rights  pursuant  to  subparagraph  (b)(1)  or 
(b)(3)  herein: 

Government  F*urpose  License  Rights  must 
be  effective  provided  that  only  the  portion  or 
portions  of  each  piece  of  data  to  which  such 
rights  are  to  be  asserted  are  identified  (for 
example,  by  circling,  underscoring,  or  a  note), 
and  that  the  piece  of  data  is  marked  with  the 
legend  below: 

(A)  the  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered; 
and 

(B)  the  name  of  the  contractor  and/or  any 
subcontractor  asserting  Government  Purpose 
License  Rights. 

Government  Purpose  License  Rights  (SBIR 
Program) 

Contract  No 

Contractor   

For  a  period  of  two  (2)  years  after  delivery 
and  acceptance  of  the  last  deliverable  item 
under  this  contract,  this  technical  data  shall 
be  subject  to  the  restrictions  contained  in  the 
definition  of  "Limited  Rights"  in  Section 
227.471  of  the  DoD  FAR  Supplement.  After 


the  two-year  period,  the  data  shall  be  subject 
to  the  restrictions  contained  in  the  definition 
of  "Government  Purpose  license  Rights"  in 
Section  227.471  of  the  DoD  FAR  Supplement 
The  CJovemment  assumes  liability  for 
unauthorized  use  or  disclosure  by  others. 
This  legend,  together  with  the  indications  of 
the  portions  of  the  data  which  are  subject  to 
such  limitations,  shall  be  included  on  any 
reproduction  hereof  which  contains  any 
portions  subject  to  such  limitations  and  shall 
be  honored  only  as  long  as  the  data  continues 
to  meet  the  definition  on  Government 
purpose  license  rights. 

(3)  Unlimited  Rights.  The  Government  shall 
have  unlimited  rights  in: 

(i)  technical  data  required  to  be  prepared 
or  delivered  under  this  contract  or  any 
subcontract  hereunder  that  was  previously 
delivered  or  previously  required  to  be 
delivered  to  the  Government  with  unlimited 
rights:  and 

(ii)  technical  data  or  computer  software 
that  is  publicly  available  or  has  been 
released  or  disclosed  by  the  Contractor 
without  restriction  on  further  use  or 
disclosure. 

(c)  Rights  in  Computer  Software. 

[1]  Restricted  Rights. 

(i)  The  Government  shall  have  restricted 
rights  in  computer  software,  listed  or 
described  in  a  license  or  agreement  made  a 
part  of  this  contract,  which  the  parties  have 
agreed  with  will  be  furnished  with  restricted 
rights.  Provided,  however,  notwithstanding 
any  contrary  provision  in  any  such  license  or 
agreement,  the  Government  shall  have  the 
rights  included  in  the  definition  of  "restricted 
rights"  in  paragraph  (a)  above.  Such 
restricted  rights  are  of  no  effect  unless  the 
computer  software  is  marked  by  the 
Contractor  with  the  following  legend: 

Restricted  Rights  Legend 

Use,  duplication  or  disclosure  is  subject  to 
restrictions  stated  in  Contract  No. 

with (Name  of 

Contractor) 


and  the  related  computer  software 
documentation  includes  a  prominent 
statement  of  the  restriction  applicable  to  the 
computer  software.  The  Contractor  may  not 
place  any  legend  on  computer  software 
indicating  restrictions  on  the  Government's 
rights  on  such  software  unless  the  restrictions 
are  set  forth  in  a  license  or  agreement  made  a 
part  of  this  contract  prior  to  the  delivery  date 
of  the  software.  Failure  of  the  Contractor  to 
apply  a  restricted  rights  legend  to  such 
computer  software  shall  relieve  the 
Government  of  liabihty  with  respect  to  such 
unmarked  software. 

(ii)  Notwithstanding  subparagraph  (c)(l)(i) 
above,  commercial  computer  software  and 
related  documentation  developed  at  private 
expense  and  not  in  public  domain  may,  if  the 
Contractor  so  elects,  be  marked  with  the 
following  Legend: 

Restricted  Rights  Legend 

Use,  duplication,  or  disclosure  by  the 
Government  is  subject  to  restrictions  as  set 
forth  in  subparagraph  (c](l)(ii)  of  the  Rights 
in  Technical  Data  and  Computer  Software 
clause  at  252.227-7013. 
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(Name  of  Contractor  and  Address) 

When  acquired  by  the  Government 
commercial  computer  software  and  related 
documentation  so  legended  shall  be  subject 
to  the  following: 

(A)  Title  to  and  ownership  of  the  software 
and  documentation  shall  remain  with  the 
Contractor. 

(B)  User  of  the  Software  and 
documentation  shall  be  limited  to  the  facility 
for  which  it  is  acquired. 

(C)  The  Government  shall  not  provide  or 
otherwise  make  avaialble  the  software  or 
documentation,  or  any  portion  thereof,  in  any 
form,  to  any  third  party  without  the  prior 
written  approval  of  the  Contractor.  Third 
parties  do  not  include  prime  contractors, 
subcontractors  and  agents  of  the  Government 
who  have  the  Government's  permission  to 
use  the  licensed  software  and  documentation 
at  the  facility,  and  who  have  agreed  to  use 
the  licensed  software  and  documentation, 
only  in  accordance  with  these  restrictions. 
This  provision  does  not  limit  the  right  of  the 
Government  to  use  software,  documentation, 
or  information  therein,  which  the 
Government  may  already  have  or  obtain 
without  restrictions. 

(D)  The  Government  shall  have  the  right  to 
use  the  computer  software  and 
documentation  with  the  computer  for  which  it 
is  acquired  at  any  other  facility  to  which  that 
computer  may  be  transferred:  to  use  the 
computer  software  and  documentation  with  a 
backup  computer  when  the  primary  computer 
is  inoperative;  to  copy  computer  programs  for 
safekeeping  (arch'ves)  or  backup  purposes: 
and  to  modify  the  software  and 
documentation  jr  combine  it  with  other 
software.  Provided,  that  the  unmodified 
portions  shall  remain  subject  to  these 
restrictions. 

(2)  Government  Purpose  License  Rights. 
For  a  period  of  two  (2)  years  (or  such  other 
period  as  may  be  authorized  by  the 
Contracting  Officer  for  good  cause  shown] 
after  the  delivery  and  acceptance  of  the  last 
deliverable  item  under  the  contract,  the 
Government  shall  have  limited  rights  and. 
after  expiration  of  the  two-year  period,  shall 
have  Government  purpose  license  rights  in: 

(i)  computer  software  resulting  directly 
from  performance  of  experimental, 
developmental  or  research  work  which  was 
specified  as  an  element  of  performance  in 
this  or  any  Government  contract  or 
subcontract: 

(ii)  computer  software  required  to  be 
originated  or  developed  under  a  Government 
contract,  or  generated  as  a  necessary  part  of 
performing  a  contract:  and 

(iii)  any  other  computer  software  prepared 
or  required  to  be  delivered  under  this 
contract  or  subcontract  hereunder,  which  is 
not  otherwise  subject  to  restricted  or 
unlimited  rights  pursuant  to  subparagraph 
(c)(1)  or  (c)(3)  herein. 

Government  purpose  license  rights  shall  be 
effective  provided  that  each  unit  of  software 
is  marked  with  an  abbreviated  license  rights 
legend  reciting  that  the  use.  duplication,  or 
disclosure  of  the  software  is  subject  to  the 
same  restrictions  included  in  the  same 
contract  (identiTied  by  number)  with  \he  same 
contractor  (identified  by  name).  The 


Government  asssumes  no  liability  for 
unauthorized  use,  duplication,  or  disclosures 
by  others. 

(3)  Unlimited  Rights.  The  Government  shall 
have  unlimited  rights  in: 

(i)  computer  software  required  to  be 
prepared  to  deliver  under  this  or  any 
subcontract  hereunder  that  was  previously 
delivered  or  previously  required  to  be 
delivered  to  the  Government  under  any 
contract  or  subcontract  with  unlimited  rights: 

(ii)  computer  software  that  is  publicly 
available  or  has  been  or  is  normally  released 
or  disclosed  by  the  Contractor  without 
restriction  on  further  use  or  disclosure:  and 

(iii)  computer  data  bases,  consisting  of 
information  supplied  by  the  Government 
information  in  which  the  Government  has 
unlimited  rights,  or  information  which  it  in 
the  public  domain. 

(d)  Technical  Data  and  Computer  Software 
Previously  Provided  Without  Restriction. 
Contrtctor  shall  assert  no  restrictions  on  the 
Govenunent's  rights  to  use  or  disclose  any 
data  or  computer  software  which  the 
Contractor  has  previously  delivered  to  the 
Government  without  restriction.  The  limited 
or  restricted  rights  provided  for  by  this  clause 
shall  not  impair  the  right  of  the  Government 
to  use  similar  or  identical  data  or  computer 
software  acquired  from  other  sources. 

(e)  Copyright 

(1)  In  addition  to  the  rights  granted  under 
the  provisions  of  paragraphs  (b)  and  (c) 
above,  the  Contractor  hereby  grants  to  the 
Government  a  nonexclusive,  paid-up  license 
throu^out  the  world,  of  the  scope  set  forth 
below,  under  any  copyright  owned  by  the 
Contrtctor,  in  any  work  of  authorship 
prepared  for  or  acquired  by  the  Government 
under  this  contract,  to  reproduce  the  work  in 
copies  or  phonorecords,  to  distribute  copies 
or  phonorecords  to  the  public  to  perform  or 
display  the  work  publicly,  and  to  prepare 
derivative  works  thereof,  and  to  have  others 
do  so  for  Government  purposes.  With  respect 
to  technical  data  and  computer  software  in 
which  the  Government  has  unlimited  rights, 
the  license  shall  be  of  the  same  scope  as  the 
rights  set  forth  in  the  definition  of  "unlimited 
rights"  in  DFARS  227.471.  With  respect  to 
technical  data  in  which  the  Government  has 
limited  rights,  the  scope  of  the  license  is 
limited  to  the  rights  set  forth  in  the  definition 
of  "liaited  rights".  With  respect  to  computer 
software  which  the  parties  have  agreed  will 
be  furnished  with  restricted  rights.  The  scope 
of  the  license  is  limited  to  such  rights. 

(2)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  include  in  technical  data 
or  computer  software  prepared  for  or 
acquired  by  the  Government  under  this 
contract  any  works  of  authorship  in  which 
copyright  is  not  owned  by  the  Contractor 
without  acquiring  for  the  Government  any 
rights  necessary  to  perfect  a  copyright  license 
of  the  scope  specified  herein. 

(3)  As  between  the  Contractor  and  the 
Government,  the  Contractor  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  determining 
authorship  under  Section  201  (b)  of  Title  17. 
United  States  Code. 

(4)  Technical  data  dehvered  under  this 
contract  which  carries  a  copyright  notica 


shall  also  iBclude  the  following  statement 
which  shall  be  placed  thereon  by  the 
Contractor,  or  should  the  Contractor  fail,  by 
the  Government:  This  material  may  be 
reproduced  by  or  for  the  U.S.  Government 
pursuant  to  the  copyright  license  under  the 
clause  at  252.227-7025  (date). 

(f)  Removal  of  Unjustified  and  Non- 
conforming Markings. 

(1)  Unjustified  Technical  Data  Markings. 
Notwithstanding  any  provision  of  the 
contract  concerning  inspection  and 
acceptance,  the  Government  may,  at  the 
Contractor's  expense,  correct,  cancel,  or 
ignore  any  marking  not  authorized  by  the 
terms  of  this  contract  on  any  technical  data 
furnished  hereunder  in  accordance  with  the 
clause  of  this  contract  entitled  "Validation  of 
Restrictive  Markings  on  Technical  Data", 
DFARS  252.227-7037. 

(2)  Non-conforming  Technical  Data 
Markings.  Correction  of  non-conforming 
markings  is  not  subject  to  DFARS  252.227- 
7037.  The  Government  may,  at  the 
Contractor's  expense,  correct  any  non- 
conforming maricings  if  the  Contracting 
Officer  notifies  the  Contractor  and  the 
Contractor  fails  to  correct  the  non- 
conforming markings  within  60  days. 

(3)  Unjustified  and  Non-conforming 
Computer  Software  Markings. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance;  the  Government  may  correct, 
cancel,  or  ignore  any  marking  not  authorized 
by  the  terms  of  this  contract  on  any  computer 
software  furnished  hereunder,  if: 

(i)  the  Contractor  fails  to  respond  within 
sixty  (60)  days  to  a  written  inquiry  by  the 
Government  concerning  the  propriety  of  the 
markings,  or 

(ii)  the  Contractor's  response  fails  to 
substantiate,  within  sixty  (60)  days  after 
written  notice,  the  propriety  of  restricted 
rights  markings  by  identification  of  the 
restrictions  set  forth  in  the  contract. 

In  either  case,  the  Government  shall  give 
written  notice  to  the  Contractor  of  the  action 
taken. 

(g)  Relation  to  Patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Govemmeat  under  any  patent 

(h)  Limitation  of  Charges  for  Data  and 
Computer  Software.  The  Contractor 
recognizes  that  is  is  the  policy  of  the 
Government  not  to  pay.  or  to  allow  to  be 
paid,  any  charges  for  data  or  computer 
software  which  the  Government  has  a  right  to 
use  and  disclose  to  others  without  restriction 
and  Contractor  agrees  to  refund  any  such 
payments.  This  policy  applies  to  contracts 
that  involve  payments  by  subcontractors  and 
those  entered  into  through  the  Military 
Assistance  F^ogram,  in  addition  to  U.S. 
Govemmeat  prime  contracts.  However,  it 
does  not  apply  to  reasonable  reproduction, 
handling,  mailing,  and  similar  administrative 
costs. 

(i)  AcquiBitian  of  Data  and  Computer 
Software  from  Subcontractors. 

(1)  Whenever  any  technical  data  or 
computer  software  is  to  be  obtained  from  a 
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subconU-actor  under  this  contract,  the 
Contractor  shall  use  this  same  clause  in  the 
subcontract,  without  alteration,  and  no  other 
clause  shall  be  used  to  enlarge  or  diminish 
the  Govenunenfs  or  the  Contractor's  rights  in 
the  subcontractor  data  or  computer  software 
which  is  required  for  the  Government. 

(2)  Technical  data  requird  to  be  delivered 
by  a  subcontractor  shall  normally  be 
delivered  to  the  next  high-tier  contractor. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  data  which  may  be 
submitted  with  other  than  unlimited  rights  by 
a  subcontractor,  then  said  subcontractor  may 
fulfill  its  requirement  by  submitting  such  data 
directly  to  the  Government  rather  than 
through  the  prime  Contractor.. 

(3)  The  Contractor  and  higher-tier 
subcontractors  will  not  use  their  power  to 
award  subcontracts  as  economic  leverage  to 
obtain  rights  in  technical  data  or  computer 
software  from  their  subcontractors. 

(j)  Notice  of  Limitations  on  Government 
Rights. 

(1)  Unless  the  Schedule  provides  otherwise, 
and  subject  to  [j)(2)  below,  the  Contractor 
will  promptly  notify  the  Contracting  Officer 
in  writing  of  the  intended  use  by  the 
Contractor  or  a  subcontractor  in  performance 
of  this  contract  of  any  item,  component  or 
process  for  which  techoicai  data  would 
contain  any  restrictioos  on  the  Government's 
right  to  use.  disclose,  or  have  others  use  each 
data. 

(2)  Such  notification  is  not  required  with 
respect  to 

(i)  standard  commercial  items  which  are 
manufactured  by  more  than  one  source  of 
supply,  or 

(ii)  items,  components,  or  processes  for 
which  such  notice  was  given  pursuant  to 
prenotification  of  rights  in  technical  data  in 
connection  with  this  contract 

(3)  Unless  the  schedule  provides  otherwise. 
Contracting  Officer  approval  is  not  necessary 
under  this  clause  for  the  Contractor  to  use  the 
item,  component  or  process  in  the 
performance  of  the  contract 

(End  of  clause) 

252.227-7026    Detarr*d  daMyry  o( 
tecttnlcal  data  of  compular  softwara. 

As  pi^scribed  at  227.482(1),  insert  the 
following  clause: 

Deferred  Delivery  of  Technical  Data  or 

Computer  Software  (Nov  1974) 

The  Government  shall  have  the  right  to 
require,  at  any  time  during  the  performance 
of  this  contract,  within  two  (2)  years  after 
eigher  acceptance  of  all  items  (other  than 
data  or  computer  software)  to  be  delivered 
under  this  contract  or  termination  of  this 
contract,  whichever  is  later,  the  delivery  of 
any  technical  data  or  computer  software  item 
identified  in  this  contract  as  "deferred 
delivery"  data  or  computer  software.  The 
obligation  to  furnish  such  technical  data 
required  to  be  prepared  by  a  subcontractor 
and  pertaining  to  an  item  obtained  from  him 
shall  expire  two  (2)  years  after  the  date 
Contractor  accepts  the  last  delivery  of  that 
item  from  that  subcontractor  for  use  in 
performing  this  contract 


(End  of  clause) 

252.227-7027    Deferred  ordering  of 
technical  data  or  computw  softwart. 

As  prescribed  at  227.482(in).  insert  the 
following  clause; 

Defened  Ordering  of  Technical  Data  or 
Computer  Software  (Nov  1974) 

In  addition  to  technical  data  or  computer 
software  specified  elsewhere  in  this  contract 
to  be  delivered  herennder,  the  Government 
may,  at  any  time  during  the  performance  of 
this  contract  or  within  a  period  of  three  (3) 
years  after  acceptance  of  all  items  (other 
than  technical  data  or  computer  software]  to 
be  delivered  under  this  contract  or  the 
termination  of  this  contract,  order  any 
technical  data  or  computer  software  (as 
defined  in  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  of  this  contract) 
generated  in  the  performance  of  this  contract 
or  any  subcontract  hereunder.  When  such 
technical  date  or  computer  software  is 
ordered,  the  Contractor  shall  be  compensated 
for  converting  the  data  or  computer  software 
into  the  prescribed  form,  for  reproduction  and 
delivery.  The  obligation  to  deliver  such 
technical  data  of  a  subcontractor  and 
pertaining  to  an  item  obtained  from  him  shall 
expire  three  (3)  years  after  the  date  the 
Contractor  accepts  the  last  delivery  of  that 
item  from  that  subcontractor  under  this 
contract  The  Government's  rights  to  use  said 
data  or  computer  software  shall  be  pursuant 
to  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  of  this  contract 
(End  of  clause) 

252.227-7020    nequirement  for  tactmlcal 
oara  caf  intcanofi. 

As  prescribed  at  227.482(n).  insert  the 
following  provision: 

Requirement  for  Technical  Data  Certification 
(Apr  1974) 

The  Offeror  shall  submit  with  its  offer  a 
certificatian  as  to  whether  the  Offeror  has 
delivered  or  is  obligated  to  deliver  to  the 
Government  under  any  contract  or 
subcontract  the  same  or  substantially  the 
same  technical  data  included  in  its  offer  if 
so,  the  Offeror  shall  identify  one  such 
contract  or  subcontract  under  which  such 
technical  data  was  delivered  or  will  be 
delivered,  and  the  place  of  such  delivery. 

(End  of  provision) 

252.227-7029    MentMcation  of  technical 
data. 

As  prescribed  at  227.482(o],  insert  the 
following  clause: 

Identification  of  Technical  DaU  (Mar  197^ 

Technical  Data  (as  defmed  in  the  "Rights  in 
Technical  Data  and  Computer  Software" 
clause  of  this  contract]  delivered  under  this 
contract  shall  be  marked  with  the  number  of 
this  contract,  name  of  Contractor,  and  name 
of  any  subcontractor  who  generated  the  data. 


(End  of  clause) 

252.227-7030    Tecttnlcal  data— withhoiding 
of  payment 

As  prescribed  at  227.482(p),  insert  the 
following  clause: 

Technical  Data— Withholding  of  Payment  (Jul 
1976) 

(a)  If  'Technical  Data"  as  defmed  in  the 
clause  of  this  contract  entided  "Rights  in 
Technical  Data  and  Computer  Software"),  or 
any  part  thereof,  specified  to  be  delivered 
under  this  contract,  is  not  delivered  within 
the  time  specified  by  this  contract  or  is 
deHcient  upon  delivery  (including  having 
restrictive  markings  not  specifically 
authorized  by  this  contract),  the  ConUacting 
Officer  may  until  such  data  is  accepted  by 
the  Government  withhold  payment  to  the 
Contractor  of  ten  percent  (10%)  of  the  total 
contract  price  or  amount  unless  a  lesser 
withholding  is  specified  in  the  contract 
Payments  shall  not  be  withheld  nor  any  other 
action  taken  pursuant  to  this  paragraph  when 
the  Contractor's  failure  to  make  timely 
delivery  or  to  deliver  such  data  without 
deficiencies  arises  out  of  causes  beyond  the 
control  and  without  the  fault  or  negligence  of 
the  Contractor. 

(b)  After  payments  total  ninety  percent 
(90%)  of  the  total  contract  price  or  amount 
and  if  all  technical  data  specified  to  be 
delivered  under  this  contract  has  not  been 
accepted,  the  Contracting  Officer  may 
withhold  from  further  payment  such  sum  as 
the  Contracting  Officer  considers 
appropriate,  not  exceeding  ten  percent  (10%) 
of  the  total  contract  price  or  amount  unless  a 
lesser  withholding  limit  is  specified  in  the 
contract 

(c)  The  withholding  of  any  amount  or 
subsequent  payment  to  the  Contractor  shall 
not  be  construed  as  a  waiver  of  any  rights 
accruing  to  the  Government  under  this 
contract. 

(End  of  clause) 

252.227-7031     Data  requirements. 

As  prescribed  at  227.482(q).  insert  the 
following  clause: 

Data  RequireaMnts  (Apr  1972) 

(a)  Data  means  recorded  information, 
regardless  of  fonn  or  characteristics. 

(b)  The  Contractor  is  required  to  deliver 
only  the  data  items  hsted  on  DD  Form  1423 
(Contract  Data  Requirements  Liet)  and  data 
items  identified  in  and  deliverable  under  any 
contract  clause  of  FAR  Subpart  52.2  and  DoO 
FAR  Supplement  Subpart  S2.2  made  a  part  of 
the  contract 

(End  of  clause] 

252.227-7032    Rigtrts  in  technical  data  and 
computer  aoftware  (foreign). 

As  prescribed  at  227.482(r).  insert  the 
following  clause: 

Rights  in  Technical  Data  and  Computer 
Software  (Foreign)  (|ub  1975) 

The  United  States  Government  may 
duplicate,  use.  and  disclose  in  any  manner  for 
any  purposes  whatsoever,  including  delivery 
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to  other  governments  for  the  furtherance  of 
mutual  defense  of  the  United  States 
Government  and  other  governments,  all 
technical  data  including  reports,  drawings 
and  blueprints,  and  all  computer  software, 
specified  to  be  delivered  by  the  Contractor  to 
the  United  Slates  Government  under  this 
contract. 

(End  of  clause) 

252.227-7033    Rights  in  shop  drawings. 

As  prescribed  at  227.482(s),  insert  the 
following  clause: 

Rights  in  Shop  Drawings  (Apr  1966) 

(a)  Shop  drawings  for  construction  means 
drawings,  submitted  to  the  Government  by 
the  Construction  Contractor,  subcontractor  or 
any  lower  tier  subcontractor  pursuant  to  a 
construction  contract,  showing  in  detail  (i) 
the  proposed  fabrication  and  assembly  of 
structural  elements  and  (ii)  the  installation 
(i.e..  form,  fit,  and  attachment  details)  of 
materials  or  equipment.  The  Government 
may  duplicate,  use,  and  disclose  in  any 
manner  and  for  any  purpose  shop  drawings 
delivered  under  this  contract. 

(b)  This  clause,  including  this  paragraph 
(b),  shall  be  included  in  all  subcontracts 
hereunder  at  any  tier. 

(End  of  clause] 

252.227-7034    Patents-subcontracts. 

As  prescribed  at  227.304-4,  insert  the 
folloMfing  clause: 

Patents-Subcontracts  (Apr  1984) 

The  Contractor  will  include  the  clause  at 
FAR  52.227-12,  Patent  Rights— Retention  by 
the  Contractor  (Long  Form)  suitably  modified 
to  identify  the  parties,  in  all  subcontracts, 
regardless  of  tier,  for  experimental, 
developmental,  or  research  work  to  be 
performed  by  other  than  a  small  business 
firm  or  nonprofit  organization. 

(End  of  clause] 

252.227-7035    Prenotification  of  rights  in 
technical  data. 

As  prescribed  at  227.482(t).  insert  the 
following  provision: 

Prenotification  of  Rights  in  Technical  Data 
(May  1987) 

(a)  Prenotification  of  Limitations  on 
Government  Rights. 

In  order  for  the  Goverrunent  to  make 
informed  judgments  concerning  the 
competitive  reprocurement  potential  of  items, 
components,  processes,  or  computer  software 
developed  at  private  expense  that  an  Offeror 
intends  to  deliver  under  a  resultant  contract, 
Offerors  shall  identify  to  the  maximum 
practicable  extent  in  their  response  to  this 
solicitation  such  privately  developed  items, 
components,  processes,  or  computer  software 
and  the  technical  data  which  they: 

(1)  intend  to  deliver  with  limited  rights; 

(2)  intend  to  deliver  with  Government 
Purpose  Ucense  Rights;  or 

(3)  have  not  yet  determined  if  such  rights 
should  apply. 

This  requirement  does  not  apply  to 
standard  commercial  items  which  are 
manufactured  by  more  than  one  source  of 


supply.  If  an  Offeror  asserts  other  than 
unlimited  rights  to  any  technical  data  in  its 
proposal  responding  to  this  requirement. 
Government  failure  to  object  to  or  reject  any 
such  assertion  shall  not  be  construed  to 
constitute  agreement  to  any  such  data  rights 
assertion.  Offerors  will  furnish,  at  the  written 
request  of  the  Contracting  Officer,  evidence 
to  support  any  such  assertion. 

(End  of  provision) 

252.227-7036    Certification  of  technical 
data  conformity. 

As  prescribed  at  227.482(u),  insert  the 
following  clause: 

Certirication  of  Technical  Data  Confomiity 
^ay  1987) 

(a)  All  technical  data  delivered  under  this 
cx>ntract  shall  be  accompanied  by  the 
following  written  certification: 

The  Contractor, ,  hereby 

certifies  that,  to  the  best  of  its  knowledge  and 
belief,  the  technical  data  delivered  herewith 

under  Contract  No. is  complete, 

accurate,  and  complies  with  all  requirements 
of  the  contract. 

Date    

Name  and  Title  of 

Certifying  Official  

This  written  certification  shall  be  dated  and 
the  certifying  official  (identified  by  name  and 
title)  shall  be  duly  authorized  to  bind  the 
Contractor  by  the  certification. 

(b)  The  Contractor  shall  identify,  by  name 
and  title,  each  individual  (official)  authorized 
by  the  Contractor  to  certify  in  writing  that  the 
technical  data  is  complete,  accurate,  and 
complies  with  all  requirements  of  the 
contract.  The  Contractor  hereby  authorizes 
direct  contact  with  the  authorized  individual 
responsible  for  certification  of  technical  data. 
The  authorized  individual  shall  be  familiar 
with  the  Contractor's  technical  data 
conformity  procedures  and  their  application 
to  the  technical  data  to  be  certified  and 
delivered. 

(c)  Technical  data  delivered  under  this 
contract  may  be  subject  to  reviews  by  the 
Government  during  preparation  and  prior  to 
acceptance.  Technical  data  is  also  subject  to 
reviews  by  the  Government  subsequent  to 
acceptance.  SucL  reviews  may  be  conducted 
as  a  function  ancillary  to  other  reviews,  such 
as  in-process  reviews  or  configuration  audit 
reviews. 

(End  of  clause) 

252.227-7037    Validation  of  restrictive 
markings  on  technical  data. 

As  prescribed  in  227.482(v}  insert  the 
following  clause: 

Validation  of  Restrictive  Markings  on 
Technical  Data  (May  1967) 

(a)  Definition.  The  terms  used  in  this  clause 
are  defmed  in  227.471  of  the  Department  of 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS). 

(b)  Justification.  The  Contractor  or 
pubcontractor  at  any  tier  is  responsible  for 
Inaintaining  records  sufficient  to  justify  the 
validity  of  its  markings  that  impose 


restrictions  on  the  Government  and  others  to 
use,  duplicate,  or  disclose  technical  data 
delivered  or  required  to  be  dehvered  under 
the  contract  or  subcontract,  and  shall  be 
prepared  to  furnish  to  the  Contracting  Officer 
a  written  justification  for  such  restrictive 
markings  in  response  to  a  challenge  under 
paragraph  (d)  below, 
(c)  Prechallenge  Request  for  Information. 

(1)  The  Contracting  Officer  may  request  the 
Contractor  or  subcontractor  to  fumisli  a 
written  explanation  for  any  restriction 
asserted  by  the  Contractor  or  subcontractor 
on  the  right  of  the  United  States  or  others  to 
use  technical  data.  If,  upon  review  of  the 
explanation  submitted,  the  Contracting 
officer  remains  unable  to  ascertain  the  basis 
of  the  restrictive  marking,  the  Contracting 
Officer  may  further  request  the  Contractor  or 
subcontractor  to  furnish  additional 
information  in  the  records  of,  or  otherwise  in 
the  possession  of  or  reasonably  available  to, 
the  Contractor  or  subcontractor  to  justify  the 
validity  of  any  restrictive  marking  on 
technical  data  delivered  or  to  be  delivered 
under  the  contract  or  subcontract  (e.g.,  a 
statement  of  facts  accompanied  with 
supporting  documentation).  The  Contractor  or 
subcontractor  shall  submit  such  vmtten  data 
as  requested  by  the  Contracting  Officer 
within  the  time  required  or  such  longer  period 
as  may  be  mutually  agreed. 

(2)  If  the  Contracting  Officer,  after 
reviewing  the  written  data  furnished 
pursuant  to  paragraph  (c)(1)  above,  or  any 
other  available  information  pertaining  to  the 
validity  of  a  restrictive  marking,  determines 
that  reasonable  grounds  exist  to  question  the 
current  validity  of  the  marking  and  that 
continued  adherence  to  the  marking  would 
make  impracticable  the  subsequent 
competitive  acquisition  of  the  item, 
component,  or  process  to  which  the  technical 
data  relates.  (Note:  The  Contracting  Officer 
may  also  challenge  the  validity  of  the 
restricted  markings  if  such  technical  data  is 
publicly  available,  has  been  furnished  to  the 
Government  without  restriction,  or  has  been 
otherwise  made  available  without 
restriction.)  When  challenging  the  validity  of 
restrictive  markings,  the  Contracting  Officer 
will  follow  the  procedures  described  in 
paragraph  (d)  below. 

(3)  If  the  Contractor  or  subcontractor  fails 
to  respond  to  the  Contracting  Officer's 
request  for  information  under  paragraph 
(c)(1)  above,  and  the  Contracting  Officer 
determines  that  continued  adherence  to  the 
marking  would  make  impracticable  the 
subsequent  competitive  acquisition  of  the 
item,  component,  or  process  to  which  the 
technical  data  relates,  the  Contracting  O^icer 
may  formally  challenge  the  validity  of  the 
marking  as  described  in  paragraph  (d)  below. 

(d)  Challenge. 

(1)  Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  if  the  Contracting  Officer 
determines  that  a  challenge  to  the  restrictive 
marking  is  warranted,  the  Contracting  Officer 
shall  send  a  written  challenge  notice  to  the 
Contractor  or  sulxiontractor  asserting  the 
restrictive  markings.  Such  challenge  shall: 

(i)  state  the  specific  grounds  for  challenging 
the  asserted  restriction; 
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(ii|  require  a  response  within  sixty  (60) 
days  justifying  and  providing  sufficient 
evidence  as  to  the  current  validity  of  the 
asserted  restriction:  and 

|iii}  state  that  a  DoO  Contracting  Officer's 
final  decision,  issued  pursuant  to  paragraph 
(f)  below,  sustaining  the  validity  of  a 
restrictive  marking  identical  to  the  asserted 
restriction,  within  the  three-year  period 
preceding  the  challenge,  shall  serve  as 
justification  for  the  a.ssened  restriction  if  the 
validated  restriction  was  asserted  by  the 
same  Contractor  or  subcontractor  (or  any 
licensee  of  such  Contractor  or  subcontractor) 
to  which  such  notice  is  being  provided. 

(iv)  Stale  that  failure  to  respond  to  the 
challenge  notice  may  result  in  issuance  of  a 
final  decision  pursuant  to  paragraph  (e) 
below. 

(2)  The  Contracting  Officer  shall  extend  the 
time  for  response  as  appropriate  if  the 
Contractor  or  subcontractor  submits  a 
written  request  showing  the  need  for 
additional  time  to  prepare  a  response. 

(3)  The  Contractor's  or  subcontractor's 
written  response  shall  be  considered  a  claim 
within  the  meaning  of  the  Contract  Disputes 
Act  of  1978  (41  U.S.C.  601  el  seq.).  and  shall 
be  certified  in  the  form  prescribed  by  FAR 
33.207,  regardless  of  dollar  amount. 

(4)  A  Contractor  or  subcontractor  receiving 
challenges  to  the  same  restrictive  markings 
from  more  than  one  Contracting  Officer  shall 
notify  each  Contracting  Officer  of  the 
existence  of  more  than  one  challenge.  The 
notice  shall  also  state  which  Contracting 
Officer  initialed  the  first  in  time  unanswered 
challenge.  The  Contracting  Officer  initiating 
Ihe  first  in  lime  unanswered  challenge  after 
consultation  with  the  Contractor  or 
subcontractor  and  the  other  Contracting 
Officers,  shall  formulate  and  distribute  a 
schedule  for  responding  to  each  of  the 
challenge  notices  to  all  interested  parties  (all 
appropriate  Contracting  Officers  and 
Conlraclors  and  subcontractors).  The 
schedule  shall  afford  the  Contractor  or 
subcontractor  an  equitable  opportunity  to 
respond  to  each  challenge  notice.  All  parties 
will  be  bound  by  this  schedule. 

(e)  Final  Decision  When  Contractor  or 
Subcontractor  Fails  to  Respond.  Upon  a 
failure  of  a  Contractor  or  subcontractor  to 
submit  any  response  to  the  challenge  notice 
Ihe  Contracting  Officer  will  issue  a  final 
decision  to  the  Contractor  or  subcontractor  in 
accordance  with  the  Disputes  clause  at  FAR 
52.233-1.  pertaining  to  Ihe  validity  of  Ihe 
as.serted  restriction.  This  final  decision  shall 
be  issued  as  soon  as  possible  after  the 
expiration  of  Ihe  lime  period  of  paragraph 
(d)(1)(ii)  or  (2)  above.  Following  the  issuance 
of  Ihe  final  decision.  Ihe  Contracting  Officer 
will  comply  with  the  procedures  in  (f)(2)(ii) 
through  (iv)  below. 

(f)  Final  Decision  When  Contractor  or 
Subcontractor  Responds. 

(1)  If  the  Contracting  Officer  determines 
that  Ihe  Contactor  or  subcontractor  has 
justified  Ihe  validity  of  the  restrictive 
marking,  the  Contracting  Officer  shall  issue  a 
final  decision  to  the  Contractor  or 
subcontractor  sustaining  the  validity  of  Ihe 
restrictive  marking,  and  staling  that  the 
Government  will  continue  to  be  bound  by  the 
restrictive  marVing.  This  final  decision  shall 


be  issued  within  sixty  (60)  days  after  receipt 
of  the  Contractor's  or  subcontractor's 
respoase  to  the  challenge  notice,  or  within 
such  longer  period  that  Ihe  Contractii^ 
Officer  has  notified  the  Contractor  or 
subcontractor  that  the  Government  will 
require.  The  notification  of  a  longer  period  for 
issuance  of  a  final  decision  will  be  made 
within  sixty  (60)  days  after  receipt  of  the 
response  to  the  challenge  notice. 

(2)(i)  If  the  Contracting  Officer  determines 
that  the  validity  of  the  restrictive  marking  is 
not  justified,  the  Contracting  Officer  shall 
issue  a  final  decision  to  the  Contractor  or 
subcontractor  in  accordance  with  the 
Disputes  clause  at  FAR  52.233-1. 
Notwithstanding  paragraph  (e)  of  the 
Disputes  clause,  the  final  decision  shall  be 
issued  within  sixty  (80)  days  after  receipt  of 
the  Contractor's  or  subcontractor's  response 
to  the  challenge  notice,  or  within  such  longer 
period  that  the  Contracting  Officer  has 
notified  the  Contractor  or  subcontractor  of 
the  longer  period  that  the  Government  will 
require.  The  notification  of  a  longer  period  for 
issuance  of  a  final  decision  will  be  made 
within  sixty  (60)  days  after  receipt  of  the 
response  to  the  challenge  notice.  ' 

(ii)  The  Government  agrees  that  it  will 
continue  to  be  bound  by  the  restrictive 
marking  for  a  period  of  ninety  (90)  days  from 
the  issuance  of  the  Contracting  Officer's  final 
decision  under  paragraph  (fM2)(i)  of  this 
clause.  The  Contractor  or  subcontractor 
agrees  that,  if  it  intends  to  file  suit  in  the 
United  States  Claims  Court  it  will  provide  a 
notice  of  intent  to  file  suit  to  the  Contracting 
Officer  within  ninety  (90)  days  from  the 
issuance  of  the  Contracting  Officer's  final 
decision  under  paragraph  (n(2)(i)  of  this 
clause.  If  the  Contractor  or  subcontractor 
fails  to  appeal,  file  suit,  or  provide  a  notice  of 
intent  to  file  suit  to  the  Contracting  Officer 
within  the  ninety  (90)-day  period,  the 
Government  may  cancel  or  ignore  the 
restrictive  markings,  and  the  failure  of  the 
Contractor  or  subcontractor  to  take  the 
required  action  constitutes  agreement  with 
such  Government  action. 

(iii)  The  Government  agrees  that  it  will 
continue  to  be  bound  by  the  restrictive 
marking  where  a  notice  of  intent  to  file  suit  in 
the  United  Stales  Claims  Court  is  provided  to 
the  Contracting  Officer  within  ninety  (90) 
days  from  the  issuance  of  the  final  decision 
under  paragraph  (f)(2)(i)  of  this  clause.  The 
Government  will  no  longer  be  bound,  and  the 
Contractor  or  subcontractor  agrees  that  the 
Government  may  strike  or  ignore  the 
restrictive  markittgs.  if  the  Contractor  or 
subcontractor  fails  to  file  its  suit  within  one 
(1)  year  after  issuance  of  the  final  decision. 
Notwithstanding  the  foregoing,  where  the 
head  of  an  agency  determines,  on  a 
nondelegable  basis,  that  ui-gent  or  compelling 
circumstances  significantly  affecting  the 
interest  of  the  United  Slates  will  not  permit 
waiting  for  the  filing  of  a  suit  in  the  United 
Slates  Claims  Court,  the  Contractor  or 
subcontractor  agrees  that  the  agency  may. 
following  notice  to  Ihe  Contractor  or 
subcontractor,  authorize  release  or  disclosure 
of  the  technical  data.  Such  agency 
determination  may  be  made  at  any  time  after 
issuance  of  the  final  decision  and  will  not 
affed  the  Contractor's  or  subcontractor's 


right  to  damages  against  the  United  States 
where  its  restrictive  markings  are  ultimately 
upheld  or  to  pursue  other  relief,  if  any.  as 
may  be  provided  by  law. 

(iv)  The  Government  agrees  that  it  will  be 
bound  by  the  restrictive  marking  v»here  an 
appeal  or  suit  is  filed  pursuant  to  the 
Contract  Disputes  Act  until  final  disposition 
by  an  agency  Board  of  Contract  A{>peals  or 
the  United  States  Gaims  Court. 
Notwithstanding  the  foregoing,  where  the 
head  of  an  agency  determines,  on  a 
nondelegable  basis,  following  notice  to  the 
Contractor  that  urgent  or  compelling 
circumstances  significantly  affecting  the 
interest  of  the  United  States  will  not  permit 
awaiting  the  decision  by  such  Board  of 
Contract  Appeals  or  the  United  States  Claims 
Court,  the  Contractor  or  subcontractor  agrees 
thai  the  agency  may  authorize  release  or 
disclosure  of  the  technical  data.  Such  ageocy 
determination  may  be  made  at  any  lime  after 
issuance  of  the  final  decision  and  will  nol 
affect  the  Contractor's  or  subcontractor's 
right  to  damages  against  the  United  States 
where  its  restrictive  markings  are  ultimately 
upheld  or  to  pursue  other  relief,  if  any.  as 
may  be  provided  by  law. 

(g)  Final  Disposition  of  Appeal  or  Suit. 

(1)  If  the  Contractor  or  subcontractor 
appeals  or  files  suit  and  if.  upon  final 
disposition  of  the  appeal  or  suit,  the 
Contracting  Officer's  decision  is  sustained — 

(i)  The  restrictive  marking  on  the  technical 
data  shall  be  cancelled,  corrected  or  ignored: 
and 

(ii)  If  the  restrictive  marking  is  found  nol  to 
be  substantially  justified,  the  Contractor  or 
subcontractor,  as  appropriate,  shall  be  liable 
to  the  Government  for  payment  of  the  cost  to 
the  Government  of  reviewing  the  restrictive 
marking  and  the  fees  and  other  expenses  (as 
defined  in  28  U.S.C.  2412(d)(2)(A))  incurred 
by  the  Government  in  challenging  the 
marking,  unless  special  circumstances  would 
make  such  payment  unjust. 

(2)  If  the  Contractor  or  subcontractor 
appeals  or  files  suit  and  if,  upon  final 
disposition  of  the  appeal  or  suit,  the 
Contracting  Officer's  decision  is  not 
sustained — 

(i)  The  Government  shall  continue  to  be 
bound  by  the  restrictive  marking:  and 

(ii)  The  Government  shall  be  liable  to  the 
Contractor  or  subcontractor  for  payment  of 
fees  and  other  expenses  (as  defined  in  28 
U.S.C.  2412(d)(2)(A))  incurred  b>  the 
Contractor  or  subcontractor  in  defending  the 
marking,  if  the  challenge  by  the  Government 
is  found  not  to  have  been  made  in  good  faidi. 

(h)  Duration  of  Right  to  Challenge.  Tlie 
Government  may  review  the  validity  of  any 
restriction  on  technical  data,  delivered  or  to 
be  delivered  under  a  contract,  asserted  by  the 
Contractor  or  subcontractor.  During  the 
period  within  three  (3)  years  of  final  payment 
on  a  contract  or  within  three  (3)  years  of 
delivery  of  the  technical  data  to  the 
Government  whichever  is  later,  the 
Contracting  Officer  may  review  and  make  a 
written  determination  to  challenge  the 
restriction.  The  Government  may.  however, 
challenge  a  restriction  on  Ihe  release, 
disclosure  or  use  of  technical  data  at  any 
time  if  such  technical  data  (1)  is  publicly 
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available:  (2)  has  been  furnished  to  the 
United  States  without  restriction;  or  (3)  has 
been  otherwise  made  available  without 
restriction.  Only  the  Contracting  Officer's 
final  decision  resolving  a  formal  challenge  by 
sustaining  the  validity  of  a  restrictive 
marking  constitutes  "validation"  as 
addressed  in  10  U.S.C.  2321.  A  decision  by 
the  Government,  or  a  determination  by  the 
Contracting  Officer.~to  not  challenge  the 
restrictive  marking  or  asserted  restriction 
shall  not  constitute  "validation". 

(i)  Privity  of  Contract  The  Contractor  or 
subcontractor  agrees  that  the  Contracting 
Officer  may  transact  matters  under  this 
clause  directly  with  subcontractors  at  any 
tier  that  assert  restrictive  markings. 
However,  this  clause  neither  creates  nor 
implies  privity  of  contract  between  the 
Government  and  subcontractors. 

(j)  Flowdown.  The  Contractor  or 
subcontractor  agrees  to  insert  this  clause  in 
subcontracts  at  any  tier  requiring  the  delivery 
of  technical  data. 

(End  of  clause) 

[FR  Doc.  87-8562  Filed  4-15-87;  8:45  am) 

WLUNG  CODE  M10-01-II 


Department  of  the  Air  Force 

48  CFR  Part  5315 

Department  of  the  Air  Force  Federal 
Acquisition  Regulation  Supplement; 
Contracting  by  Negotiation 

agency:  Department  of  the  Air  Force, 
Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  FAR  Subpart  15.8,  Price 
Negotiation,  is  being  supplemented  by 
the  Air  Force  to  set  forth  the  Air  Force 
policy  on  the  use  and  control  of  Formula 
Pricing  Agreements  (FPAs). 
EFFECTIVE  DATE:  April  29, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Capt.  Jeff  Parsons,  SAF/AQCP,  Room 
4C251.  Pentagon,  Washington.  DC 
20330-1000,  (202)  697-6522. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  a  recent  spare  parts  pricing  review, 
the  GAO  identified  instances  where 
buyers  were  using  the  existence  of 
Formula  Pricing  Agreements  (FPAs)  as 
justification  for  accepting  proposed 
prices  without  performing  adequate 
price  analysis.  A  review  of  this  finding 
by  members  of  the  Air  Staff  determined 
that  inadequate  control  and  guidance  on 
the  use  of  FPAs  contributed  to  this 
problem. 

FPAs  are  a  very  effective  tool  for 
pricing  large  volumes  of  spare  parts 
when  used  properly.  Normally,  they  are 
written  agreements  between  the 
Government  and  a  contractor  and  set 
forth  a  methodology  and  the  specific 


rates  and  factors  to  follow  when  pricing 
items  covered  by  the  FPA.  However, 
their  use  cannot  be  taken  for  granted 
because  they  do  not  in  all  cases, 
guarantee  fair  and  reasonable  prices  for 
each  individual  item. 

In  order  to  maintain  FPAs  as  an 
effective  pricing  tool,  the  Air  Force  has 
determined  that  the  proper  controls  for 
their  use  need  to  be  clarified  in  the  AF 
FAR  Supplement. 

B.  Public  Conunents 

On  October  22, 1986,  a  notice  of  the 
proposed  rule  was  published  in  the 
Federal  Register  (51  FR  37451) 
requesting  interested  parties  to  submit 
comments  to  be  considered  in  the 
formulation  of  the  final  rule.  As  a  result 
of  the  notice,  3  comments  were  received 
and  considered. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  this  rule  does  not  have  a 
significant  economic  impact  on  a 
Substantial  number  of  small  entities 
because  FPAs  shall  be  negotiated  only 
with  contractors  (1)  having  a  significant 
Tolume  of  Government  business,  (2)  who 
are  under  Government  in-plant  contract 
administration,  and  (3)  who  have  a 
resident  DCAA  auditor. 

D.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
Collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501  et.  seq. 

List  of  Subjects  in  48  CFR  Part  5315 

Government  procurement. 

Therefore,  Title  48  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Part  5315  to  read  as  follows: 

PART  5315— CONTRACTING  BY 
NEGOTIATION 

Subpart  5315.8— Price  Negotiation 

8ec 

6315.890    Formula  pricing  agreements  (FPA). 
B315.890-1     Description. 
5315.890-2    Policy. 
S315.890-3    Responsibihties. 
5315.890-4    FPAs  negotiated  by  other  DOD 
agencies. 
Authority:  5  U.S.C.  301  and  FAR  1.301. 

Subpart  5315.8— Price  Negotiation 

53 1 5.890    Formula  pricing  agreements 
(FPA). 

5315.890-1    Description. 

Formula  pricing  agreements  (FPAs), 
sometimes  referred  to  as  spare  parts 
pricing  agreements,  set  forth  a  pricing 
methodology  and  the  specific  rates  and 
factors  to  be  used  when  pricing  items 


covered  by  the  FPA.  An  FPA  differs 
from  a  Forward  Pricing  Rate  Agreement 
(FPRA)  in  that  an  FPA  addresses  a 
pricing  methodology  limited  to  a  specific 
group  of  items  and  its  use  by  different 
buying  activities  is  optional;  whereas 
FPRAs  are  generally  limited  to 
agreements  on  individual  rates  or 
factors  (including  Cost  Estimating 
Relationships  (CERs)),  apply  to  many 
items,  and  are  required  to  be  used  by  all 
buying  activities.  Any  pricing  agreement 
made  with  a  contractor  shall  be 
considered  to  be  an  FPA  if  it  contains 
the  following  features: 

(a)  The  agreement  governs  the  pricing 
methodology  of  more  than  one  future 
contract  action  and  identifies  the 
category(s)  of  purchases  to  be  covered 
(for  example,  F-lOO  replenishment 
spares). 

(b)  The  pricing  agreement  is 
expressed  in  terms  which  specify  the 
direct  cost  inputs  and  the  rates  and/or 
factcM'S  to  be  applied  to  identified  bases 
plus  profit  or  fee. 

5315J90-2    Policy. 

FPAs  should  be  established  as 
necessary  to  ease  negotiation  of  large 
numbers  of  contract  actions  and  reduce 
administrative  costs  and  lead  time. 
However,  FPAs  shall  only  be  negotiated 
with  contractors  having  a  significant 
volume  of  Government  business  and 
application  normally  shall  be  limited  to 
acquisitions  under  $100,000.  FPAs 
anticipating  individual  acquisitions  over 
$100,000,  shall  be  approved  by  the  HCA 
and  shall  specifically  establish  the 
maximum  dollar  amount  for  an 
acquisition  priced  using  the  FPA. 
Proposals  received  above  $100,000  must 
be  submitted  with  an  SF 1411  and  a 
certificate  of  current  cost  or  pricing 
data.  All  FPAs  shall— 

(a)  Be  in  writing  and  signed  by  a 
contracting  officer, 

(b)  Only  be  negotiated  with 
conU'actors  who  are  under  Government 
in-plant  contract  administration 
cognizance  and  have  a  resident  DCAA 
auditor.  (This  requirement  may  be 
waived  with  HCA  approval); 

(c)  Not  cover  cost  elements,  such  as 
those  portions  of  direct  labor  and 
material  costs  which  require  discrete 
estimating  and  analysis; 

(d)  Identify  all  rates/factors  that  are  a 
part  of  the  FPA;  however,  the  FPA  may 
reference  a  FPRA(s)  as  long  as  the 
agreement  prescribes  the  effect  and 
treatment  of  changes  in  the  FPRA; 

(e)  Provide  specific  terms  and 
conditions  covering  expiration  date, 
application,  and  data  requirements  (e.g. 
actual  cost  data]  for  systematic 
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monitoring  to  assure  the  continuing 
vaHdity  of  the  agreement; 

(f)  Provide  for  cancellation  at  the 
option  of  either  party; 

(g)  Require  the  contractor  to  submit  to 
the  contracting  officer,  and  to  the 
cognizant  contract  auditor,  any 
significant  change  in  cost  or  pricing 
data,  estimating  system,  or  accounting 
system  and  its  impact  on  the  FPA; 

(h)  Require  the  contractor  to  identify 
the  FPA  and  the  date  of  the  latest 
certification  of  cost  or  pricing  data 
supporting  the  FPA  in  each  specific 
pricing  proposal  where  the  formula  is 
used.  The  contractor  shall  also  be 
required  to  identify  those  items  that 
were  not  priced  with  the  formula  if  they 
are  commingled  in  a  proposal  that 
contains  items  priced  with  the  formula; 

(i)  Provide  that  the  FPA  shall  not  be 
used  if  the  contractor's  purchasing, 
estimating,  or  accounting  system  are 
disapproved  by  the  Government; 

(j)  Provide  that  the  contracting  officer, 
or  designated  representative,  may 
perform  detailed  cost  or  price  analysis 
on  random  samples  of  proposed  items 
and/or  those  items  that  have  units 
which  are  significanUy  higher  than 
previous  buys; 

(k)  Be  supported  by  certified  cost  or 
pricing  data  in  accordance  with  FAR 
15.804,  including  the  submission  of  a 
signed  certificate  of  current  cost  or 
pricing  data  at  the  time  agreement  is 
reached  on  the  FPA  (and  on  an  annual 
basis  thereafter),  and  shall  provide  that 
contractual  documents  for  items  priced 
using  the  FPA,  shall  include  the  clause 
at  FAR  52.215-22.  "Price  Reduction  for 
Defective  Cost  or  Pricing  Data;" 

(1)  Provide  that  the  price  of  individual 
contract  actions  priced  under  the  FPA 
shall  be  adjusted  if — 

(1)  It  is  found  that  the  cost  or  pricing 
data  supporting  the  FPA  was  not 
accurate,  current,  or  complete; 

(2)  The  contractor  fails  to  comply  with 
5315.890-2(g);  or 

(3)  The  price  was  developed  through 
incorrect  application  of  the  FPA; 

(m)  Provide  that  individual  contract 
actions  priced  using  the  FPA  shall 
contain  a  clause  incorporating  the  FPA 
by  reference;  and 

(n)  Be  based  on  a  pricing  methodology 
that  ensures  that  unit  prices  are  in 
proportion  to  the  item's  base  cost  (see 
FAR  15.812). 

5315.890-3    Responsibilities, 
(a)  Major  commands  shall — 

(1)  Establish  appropriate  approval 
level  for  FPAs: 

(2)  Maintain  a  list  of  FPAs  which 
identifies  the  company  and  group  of 
items  to  be  purchased: 


(3)  Conduct  periodic  reviews  of  FPAs 
and  contract  actions  priced  using  FPAs; 
and 

(4)  EstabUsh  agreements  with  other 
DOD  agency  contract  administration 
offices  to  provide  field  pricing  support, 
negotiation  support,  and  administrative 
support  of  Air  Force  negotiated  FPAs. 

(b)  Air  Force  contract  administration 
offices  shall— 

(1)  Comply  with  the  requirements  of 
5315.890-3(c)  for  those  FPAs  negotiated 
by  the  administrative  contracting  officer 
(ACO)  for  their  own  use; 

(2)  Make  any  FPA  negotiated  by  the 
AGO  available  to  any  other  buying 
activity  for  their  use; 

(3)  Provide  field  pricing  support  to 
contracting  officers  in  the  evaluation  of 
FPAs; 

(4)  Participate  in  the  negotiation  of 
FPAs; 

(5)  Notify  the  contracting  officer,  who 
negotiated  the  FPA.  when  conditions 
arise  that  may  affect  the  FPA's  vahdity; 
for  example,  changes  to  an  FPRA, 
disapproval  of  a  contractor's  purchasing 
system,  and  so  forth.  When  appropriate, 
recommend  the  FPA  be  cancelled  and 
renegotiated; 

(6)  Periodically  vahdate  the 
contractor's  compUance  with  the  FPA; 
and 

(7)  Monitor  rates  and  factors 
incorporated  into  each  FPA. 

(c)  Contracting  officers  shall — 

(1)  Be  responsible  for  the  negotiation 
of  the  FPA  and  ensure  that  it  complies 
with  the  requirements  contained  in 
5315.890-2  (this  responsibility  may  be 
delegated  to  the  ACO): 

(2)  Obtain  field  pricing  support, 
including  contract  audit  and  technical 
reviews,  in  the  evaluation  of  FPAs; 

(3)  Prepare  a  price  negotiation 
memorandum  covering  the  pricing 
factors  used  in  the  FPA; 

(4)  Request  CAO  participation  in 
negotiations; 

(5)  Semi-annually,  through  the  ACO, 
request  the  DCAA  resident  auditor  to 
determine  if  the  contractor  is  complying 
with  the  FPA  procedures; 

(6)  Annually,  review  the  FPA  to 
determine  its  validity  by  evaluating 
recorded  cost  data,  and  renegotiate  the 
FPA  if  appropriate; 

(7)  Determine  the  effect  of  changed 
conditions  that  may  affect  an  FPA's 
validity,  cancel  FPAs  when  appropriate, 
and  notify  all  interested  parties  upon 
cancellation  of  the  FPA; 

(8)  Not  use  an  FPA  that  has  been 
cancelled; 

(9)  At  a  minimum,  conduct  the 
following  evaluation  of  each  proposal 
generated  under  an  FPA: 

(i)  Determine  the  applicability  of  the 
FPA  to  the  items  proposed. 


(ii)  Determine  the  reasonableness  of 
direct  cost  inputs  to  the  formula. 

(iii)  Determine  the  reasonableness  of 
any  non-covered  cost  proposed,  such  as 
nonrecurring  costs. 

(iv)  Compare  prices  generated  by  the 
FPA  to  prior  prices,  government 
estimates,  PR  estimates,  to  ensure 
reasonableness.  The  existence  of  an 
FPA  does  not  relieve  the  contracting 
officer  from  the  responsibiHty  of 
assuring  that  a  price  is  fair  and 
reasonable; 

(10)  Conduct  detailed  cost  analysis  on 
random  samples  of  proposed  items  and/ 
or  those  items  that  have  unit  prices 
which  are  significanUy  higher  than 
previous  buys; 

(11)  Ensure  that  individual  contract 
actions  priced  using  the  FPA  comply 
with  the  terms  of  the  FPA;  and 

(12)  Comply  with  5315.905-l(b)(7){C) 
when  pricing  an  undefinitized 
contractual  action  using  an  FPA. 
5315.890-4  FPAs  negotiated  by  other 
DOD  agencies.  FPAs  negotiated  by  other 
agencies  shall  not  be  used  by  any  Air 
Force  activity  unless  they  comply  with 
the  requirements  in  5315.890-2. 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  87-8492  Filed  4-15-«7:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1244 

[Ex  Parte  No.  385  (Sub-No.  2)] 

Procedures  on  Release  of  Data  From 
the  ICC  Waybill  Sample 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  These  final  rules  set  forth 
procedures  concerning  the  type  of  data 
and  information  that  may  be  obtained 
from  the  "ICC  Waybill  Sample."  (49  CFR 
Part  1244).  They  establish  specific 
guidehnes  for  the  release  of  waybill 
data  according  to  five  classes  of  users, 
and  formalize  notice  and  protest 
procedures  for  the  possible  release  of 
waybill  data  to  other  users  to  protect 
against  inappropriate  release  of 
confidential  data.  These  rules,  with 
some  refinements,  essentially  adopt  the 
policy  of  the  Office  of  Transportation 
Analysis  for  handling  waybill  requests. 
(48  FR  40328.  September  6, 1983).  They 
also  expand  the  content  of  the 
Commissions  Public  Use  File.  In 
addition,  they  mclude  procedures  for 
filing  complaints  for  confidentiality 
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violations,  aggregating  shipper  waybill 
data,  and  filing  waybill  data  requests. 
EFFECTIVE  DATE:  May  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Nash,  Tel:  (202)  275-6864 

or 
Elaine  K.  Kaiser,  (202)  275-7003 
SUPPUEMENTARY  INFOftMATtON:  On 
January  8, 1966  we  proposed  rules 
concerning  the  release  of  waybill  data 
from  the  ICC  Waybill  Sample.  51  FR  767. 
Comments  on  the  proposed  rules  were 
due  on  February  24, 1986.  On  February 
27, 1986.  we  granted  an  extension  of 
time  to  file  comments  pursuant  to  a 
request  by  the  Association  of  American 
Railroads  (AAR). 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
This  action  wit)  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  nor  increase  the 
compliance  t>urden  on  regulated  carriers 
or  members  of  the  public  who  have  an 
interest  in  these  proceedings. 

List  of  Sub)ect9  in  49  CFR  Part  1244 

Railroads  and  reporting  and 
recordkeeping  requirements. 

(49  U.S.C.  10303, 10321, 10709, 11144. 11145 
and  5  U.S.C.  552  and  553) 

Decided:  March  31, 1987. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley.  Commissioners 
Sterrett,  Andre,  and  Simmoos. 
Noreta  R.  McGee, 
Secretary. 

PART  1244— [AMENDED] 

Title  49.  Part  1244  will  be  amended  to 
read  as  follows: 

1.  The  authority  citation  for  Part  1244 
is  revised  to  read  as  follows: 

Authority:  49  VS.C.  10303. 10321, 10709. 
11144, 11145;  5  US.C.  522  and  553. 

2.  Section  1244^  is  added  to  read  as 
follows: 

§1244.8    Procedures  for  the  release  of 
waybill  data. 

(a)  General.  The  procedures  for  the 
release  of  waybill  data  identify  five 
classes  of  users  of  the  ICC  Waybill 
Sample,  define  the  waybill  information 
or  data  that  each  class  of  users  may 
obtain,  and  set  forth  the  applicable 
requirements  for  the  data's  release. 
They  also  formalize  notice  and  protest 
procedures  for  the  possible  release  of 


wa  jbill  data  to  other  users  to  protect 
against  the  inappropriate  release  of 
confidential  data.  The  Director  of  the 
Office  of  Transportation  Analysis  shall 
be  responsible  for  releasing  waybill 
data  in  accordance  with  these 
procedures. 

(b)  Class  of  user,  available  data,  and 
appiicable  release  requirements. — (1) 
Railroads.  Each  requesting  railroad  may 
obtain  any  waybill  record  from  the  ICC 
Waybill  Sample  covering  traffic  that 
originated,  terminated,  or  was  bridged 
by  that  railroad.  The  railroad  shall  not 
have  access  to  waybill  data  pertaining 
to  traffic  in  which  it  did  not  participate. 
Also,  it  must  meet  all  ICC  and  legal 
requirements  concerning  release  of 
shipper  information  in  accordance  with 
49  U.S.C.  11910(a). 

(2)  Federal  agencies.  Each  requesting 
Federal  agency  (including  quasi- 
governmental  agencies)  may  obtain  any 
waybill  record  from  the  ICC  Waybill 
Santpie  subject  to  the  following 
requirements: 

(i)  The  Federal  agency  shall  make  the 
information  contained  in  the  ICC 
Waybill  Sample  available  only  to  its 
employees  or  those  contractors  working 
on  the  particular  project  or  study 
requiring  the  waybill  data. 

(ii)  The  Federal  agency  will  ensure 
that  railroads  and  shippers  are  afforded 
the  same  privilege  and  protection 
against  disclosure  of  the  waybill  data  as 
the  Commission  provides. 

(iii)  The  Federal  agency  will  not 
release  any  data  to  the  public  unless  the 
data  elements  are  aggregated  to  contain 
at  least  three  shippers  and  to  prevent 
identification  of  an  individual  railroad. 

(iv)  The  Federal  agency  will  refer  any 
requests  for  waybill  data  and 
accompanying  documentation  to  the  ICC 
for  processing  and  will  so  inform  the 
requesting  party  of  such  referral  to  the 
Commission. 

(v)  The  Federal  agency  must  sign  an 
agreement  annually  with  the 
Commission  agreeing  to  these 
restrictions. 

(S)  States.  Each  requesting  State  may 
obtain  any  waybill  record  pertaining  to 
traffic  that  was  originated,  terminated, 
interchanged  in,  or  that  passed  through 
its  State  subject  to  the  same 
requirements  imposed  on  federal 
agencies  under  paragraphs  (b)(2)(i) 
through  (v)  of  this  section. 

(4)  Transportation  practitioners, 
consulting  firms,  andlawfirma— 
specific  proceedings.  Transportation 
practitioners,  consulting  firms  and  law 
firms  may  use  data  from  the  ICC 
Waybill  Sample  in  preparing  verified 
statements  to  be  submitted  in  fonnal 
proceedings  before  the  ICC  and/or  State 


Commissions  (Commission)  subject  to 
the  following  requirements: 

(i)  The  ICC  Waybill  Sample  is  the 
only  single  source  of  the  data  or 
obtaining  the  data  from  other  sources  is 
burdensome  or  costly,  and  the  data  is 
relevant  to  issues  pendng  before  the 
Commission. 

(ii)  The  requestor  submits  to  the  ICC  a 
written  waybill  request  that  complies 
with  S  1244.8(e). 

(iii)  All  waybill  data  must  be  returned 
to  the  ICC,  and  the  firm  must  not  keep 
any  copies. 

(iv)  A  transportation  practitioner, 
consulting  firm,  or  law  firm  must  submit 
any  evidence  drawn  from  the  ICC 
Waybill  Sample  to  the  Commission  only 
unless  the  evidence  is  aggregated  to  the 
level  of  at  least  three  shippers  and  will 
prevent  the  identification  of  an 
individual  railroad.  Nonaggregated 
evidence  submitted  to  the  Commission 
will  be  made  part  of  the  public  record 
only  if  the  Commission  finds  that  it  does 
not  reveal  competitively  sensitive  data. 
However,  evidence  found  to  be  sensitive 
may  t>e  provided  to  counsel  or  other 
independent  representatives  for  other 
parties  subject  to  the  usual  and 
customary  protective  order  issued  by 
the  Commission  or  appropriate 
authoriaed  official. 

(v)  For  each  Commission  proceeding, 
a  firm  must  sign  a  confidentiality 
agreement  with  the  ICC  agreeing  to  the 
above  restrictions  before  any  data  will 
be  released.  This  agreement  will  permit 
use  of  the  released  data  for  a  period  of 
one  year  from  the  date  the  agreement  is 
signed  by  the  user.  If  the  data  is 
required  for  an  additional  period  of  time 
because  a  proceeding  is  still  pending 
before  die  Commission,  the  firm  must 
sign  a  new  confidentiality  agreement 
covering  the  data  needed  for  each 
additional  year  the  proceeding  is 
opened. 

(5)  Public  use.  Nonconfidential 
waybill  data  may  be  obtained  from  the 
"Public  Use  Waybill  File".  Reports 
produced  from  the  Public  Use  Waybill 
File  may  be  used,  published,  or  released. 
The  Public  Use  Waybill  File  contains 
the  following  nonconfidential  items: 

(i)     Waybill  Date  (Month,  Day,  Year). 

(ii)    Accounting  Period  (Month,  Year). 

(iii)    Number  of  Carloads. 

(iv)    Car  Ownership  (Rail  or  Private). 

(v)    AAR  Car  Type. 

(vi)    AAR  Mechanical  Designation. 

(vii)    ICC  Car  Type. 

(viii)    TOFC/COFC  Plan. 

[xx)    Number  of  TOFC/COFC  Units. 

(x)    TOFC/COFC  Unit  Ownership. 

(xi)    TOFC/COFC  Unit  Type  (Trailer 
or  Container). 
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(xii)    Hazardous/Bulk  Material  in 
Box  Car  Flag. 

(xiii)    Commodity  Code — Excluding 
STCC  49/50  (All  5  digit  STCC  Codes, 
except  STCC  19). 

(xiv)    Billed  Weight  in  Tons. 

(xv)    Actual  Weight  in  Tons. 

(xvi)    Linehaul  Freight  Revenue. 

(xvii)    Transit  Revenue. 

(xviii)    Miscellaneous  Revenue. 

(xix)    Interstate/Intrastate  Code. 

(xx)    Type  of  Move  (Import/Export/ 
Minibridgej. 

(xxi)    All  Rail/Intermodal  Code. 

(xxii)    Type  Move  Via  Water. 

(xxiii)    Outbound  Transit  Code. 

(xxiv)    Substituted  Truck  for  Rail 
Service. 

(xxv)    Rebill  Code. 

(xxvi)    Estimate  of  Miles. 

(xxvii)    Stratum  Identification. 

(xxviii)    Replicate  Number. 

(xxix)    Population  Count/Strata 
Count  (expansion  factor). 

(xxx)    Theoretical  Expansion  Factor. 

(xxxi)    Number  of  Interchanges. 

(xxxii)    Origin  BEA  (omitted  if  STCC 
and  BEA  pair  reveals  competitively 
sensitive  shipper  data). 

(xxxiii)    Origin  ICC  Rate  Territory. 

(xxxivj    States  of  Interchanges  (first 
through  ninth). 

(xxxv)    Termination  BEA  (omitted  if 
STCC  and  BEA  pair  reveals 
competitively  sensitive  shipper  data). 

(xxxvi)    Tei-mination  ICC  Rate 
Territory. 

(xxxvii)    Waybill  Reportmg  Period 
Length. 

(xxxviii)    AAR  Provided  UMBLER 
Data. 

(xl)    Bad  Routing  Code. 

(xli)    Miscellaneous  Factored 
Expanded  Data  (e.g.,  carloads). 

(c)  Other  Users.  (1)  Users  other  than 
those  described  in  paragraphs  (b)(1) 
through  (b)(5)  of  this  section  may  file 
written  requests  in  accordance  with 
paragraph  (e)  of  this  section  for 
permission  to  use  data  from  the  ICC 
Waybill  Sample. 

(2)  All  written  requests  filed  by  such 
users  are  subject  to  the  notice  and 
protest  procedures  described  in 
paragraph  (d)  of  this  section. 

(d)  Notice  and  protest  procedures  for 
waybill  requests  by  other  users. 
Railroads  and  shippers  will  be  notified 
and  afforded  the  opportunity  to  protest 
waybill  requests  filed  by  users  other 
than  those  described  in  paragraphs 
(b)(1)  through  (b)(5)  of  this  section  in 
accordance  with  the  following 
procedures: 

(1)  Notice  of  request  for  confidential 
waybill  data.  Affected  railroads  and 
shippers  will  receive  notice  by  Federal 
Register  Publication.  If  railroad  specific 
or  shipper  specific  data  are  requested, 


those  parties  will  be  given  written 
notice  of  the  request. 

(2)  Form  of  notice.  The  notice  shall 
identify  the  parties  requesting  the  data; 
describe  the  type  of  waybill  data 
requested;  and  state  the  purpose  for 
which  the  data  is  requested.  The  notice 
shall  include  a  statement  that  parties 
seeking  information  concerning  the  filing 
of  objections  should  refer  to  Ex  Parte 
No.  385  (Sub-No.  2).  49  CFR  1224.8,  or 
contact  the  Interstate  Commerce 
Commission's  Office  of  Transportation 
Analysis. 

(3)  Objections  to  release,  [i] 
Objections  to  release  of  the  confidential 
waybill  data  must  be  filed  by  the 
railroad  and/or  shipper  no  later  than  14 
calendar  days  from  publication  of  the 
notice  in  the  Federal  Register. 

(ii)  An  original  and  3  copies  of  each 
objection  shall  be  filed  with  the 
Director,  Office  of  Transportation 
Analysis.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(iii)  The  objection  shall  identify  the 
parties  seeking  the  confidential  waybill 
data,  reiterate  the  purpose  for  which  the 
data  is  sought,  and  state  all  groimds  for 
objection  to  full  or  partial  disclosure  of 
the  requested  data. 

(4)  Commission  determination,  (i)  The 
Director  of  the  Office  of  Transportation 
Analysis  will  consider  all  objections  in 
determining  whether  to  release  the 
requested  waybill  data.  Each  raihoad  or 
shipper  who  filed  objections  will  be  sent 
written  notice  of  the  Director's  decision 
not  less  than  14  calendar  days  prior  to 
the  disclosure  date. 

(ii)  The  Commission  reserves  the  right 
to  deny  the  release  of  waybill  data 
although  no  objections  may  be  filed. 

(iii)  Appeals  must  be  filed  with  the 
Chairman  within  10  days  of  the  date  of 
the  Director's  decision.  Responses  to 
appeals  must  be  filed  within  10  days 
thereafter  (49  CFR  1011.7(b)(1)).  The 
filing  of  an  appeal  will  automatically 
stay  the  effect  of  the  Director's  decision. 

(e)  Content  of  waybill  requests.  (1)  All 
requestors  under  paragraphs  (b)(4)  and 
(c)  of  this  section  shall  include  the 
following  information: 

(i)  A  complete  and  detailed 
explanation  of  the  purpose  for  which  the 
requested  data  are  needed. 

(ii)  A  description  of  the  specific 
waybill  data  or  fields  actually  required 
(including  pertinent  geographic  areas). 

(iii)  A  detailed  justification  as  to  why 
the  specified  waybill  data  are  needed. 

(2)  An  original  and  2  copies  of  the 
waybill  request  shall  be  filed  with  the 
Director,  Office  of  Transportation 
Analysis,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(f)  Aggregation  of  confidential  shipper 
data. 


(1)  Any  shipper  data  obtained  from 
the  Waybill  Sample  shall  not  be  publicly 
released  unless  the  data  are  aggregated 
to  include  at  least  three  shippers. 

(2)  To  aggregate  the  waybill  data  to 
the  level  of  three  shippers,  the  three- 
FSAC  Rule  shall  be  used.  Under  this 
rule,  there  must  be  at  least  three 
different  freight  stations  as  identified  by 
the  Freight  Station  Accounting  Code 
(FSAC)  on  one  railroad  or  there  must  be 
at  least  two  more  FSAC's  than  there  are 
railroads  present  in  the  waybill  data 
being  aggregated. 

(3)  The  three-FSAC  Rule  shall  apply  to 
every  number  and  calculation  publicly 
released. 

(4)  The  Director  of  OTA  will  consider 
requests  to  apply  an  alternative 
aggregation  method  provided  the 
requestor  establishes  that  a  particular 
project  necessitates  an  alternative 
approach  and  that  approach  effectively 
protects  the  identity  of  individual 
shippers. 

(g)  Complaint  procedures.  (1) 
Complaints  for  alleged  breaches  of 
confidentiahty  or  misuse  of  confidential 
waybill  data  must  include  the  following: 

(i)  Identification  of  all  known  parties 
involved  in  the  alleged  violation. 

(ii)  The  approximate  date(s)  of  the 
alleged  violations. 

(iii)  A  full  and  detailed  description  of 
the  alleged  violation. 

(iv)  A  description  of  any  resulting 
harm  to  the  complainant. 

(2)  Prior  to  filing  a  complaint,  a 
complainant,  upon  written  request,  may 
obtain  a  copy  of  the  incoming  waybill 
request  and  the  appHcable 
confidentiality  agreement.  This  request 
must  identify  the  party  involved,  give 
the  approximate  date  the  data  was 
released,  briefly  describe  the  alleged 
violation,  and  substantiate  the  need  for 
this  information  for  purposes  of  filing  a 
complaint. 

(3)  An  original  and  three  (3)  copies  of 
the  complaint  shall  be  filed  with  the 
Director,  Office  of  Transportation 
Analysis,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  A 
copy  of  the  complaint  shall  also  be 
served  on  the  alleged  violator(s). 

(4)  An  answer  must  be  filed  within  20 
days  after  service  of  the  complaint. 

(5)  All  parties  will  be  notified  in 
writing  of  the  Director's  decision.  If  the 
Director  determines  that  a  violation  has 
occurred,  the  offending  parties  will  be 
denied  access  to  the  waybill  sample  for 
a  period  of  time  commensurate  with  the 
nature  of  the  violation. 

(6)  Appeals  to  the  Director's 
determination  shall  be  filed  in 
accordance  with  paragraph  (d)(4)(iii)  of 
this  section. 
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(h)  Munitions  shipments.  All  waybill 
requests  for  munition  data  at  the  3-digit 
Standard  Transportation  Commodity 
Code  (STCC)  level  or  greater  will  be 
forwarded  by  the  ICC  to  the  Department 
of  Defense's  Military  Traffic 
Management  Command  (MTMC).  The 
ICC  will  not  release  this  type  of 
information  without  MTMCs  consent. 

Attachment — Data  Elamanta  Cootainad  in 
Master  Waybill  File 

Note:  The  following  attachment  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

The  Master  Waybill  File  contains  the 
tollowing  items: 
Serial  Number 
Waybill  Number 
Waybill  Date 
Accounting  Month  &  Year  (Machine 

Readable  Input  (MRI)  only) 
Number  of  Cars  on  Original  Waybill 

Document 
Car  Initial  A  Number 
Origin  Railroad  *  Station  Nimiber 

(FSAC) 
Termination  Railroad  *  Station  Nimiber 

(FSAC) 
Transit  Flag 

Interstate/Intrastate  Flag 
All  Rail/Intermodal  Flag 
Import/Export  Flag 
Rebill  Flag 
Commodity  Code  Including  STCC49 

(Hazardous  Materials  Code) 


Waybill  Weight  (Hundred-Weight) 

Freight  Revenue  on  Original  Document 

TOFC  Plan— First  Field 

TOFC  Plan— Second  Field 

Number  of  Trailers /Containers 

Trailer/Container  Initial  &  Number 

Actual  Weight 

Transit  Charges 

Miscellaneous  Charges 

Sample  Strata 

Subsample  Replicate  Number 

Railroad  Waybill  ID  (MRI  Only) 

RepcH-Ung  Railroad 

Origin  Standard  Point  Location  Code 

Origin  Rate  Area 

Origin  Rate  Territory 

Termination  Standard  Point  Location 

Code 
Termination  Rate  Area 
Termination  Rate  Territory 
Short  Line  Miles  (9909  if  Unknown) 
Car  Type 

Tons— Computed  from  Original  Weight 
Expansion  Factor 
Local  or  Route  Code 
Junction  Frequency 
First  to  Ninth  Junction  Stations 
First  to  Eight  Junction  Railroads 
STCC  Conmiodity  Code  Without 

STCC49  (Hazardous  Material  Codes) 
Princeton  Rail  Network  Model  Junction 

Points 
Car»— Factored  by  Strata 
Net  Tons — Factored  by  Strata 
Total  Revenue — Factored  by  Strata 


Trailer  Count — Factored  by  Strata 
Route  Segment  Distances  (Up  to  ten 

segments) 
Total  Distance  (99999  if  Unknown) 
Factored  Revenue  for  Each  Segment  (Up 

to  ten  segments) 
Error  Codes  (Flags  Placed  by  Waybill 

Edit  Programs) 
First  Route  Segment  CKstance 
Second  Route  Segment  Distance 
Third  Route  Segment  Distance 
Fourth  Route  Segment  Distance 
Fifth  Route  Segment  Distance 
Sixth  Route  Segment  Distance 
Seventh  Route  Segment  Distance 
Eighth  Route  Segment  Distance 
Ninth  Route  Segment  Distance 
Tenth  Route  Segment  Distance 
Factored  Revenue,  Segment  1 
Factored  Revenue,  Segment  2 
Factored  Revenue,  Segment  3 
Factored  Revenue,  Segment  4 
Factored  Revenue,  Segment  5 
Factored  Revenue,  Segment  6 
Factored  Revenue,  Segment  7 
Factored  Revenue,  Segment  8 
Factored  Revenue,  Segment  9 
Factored  Revenue,  Segment  10 
AAR  Provided  UMLER  Data 

The  ICC  may  add,  delete,  or  revise 
items  from  this  hst  as  necessary. 

[FR  Doc.  87-8554  Filed  4-15-87;  8:45  am] 
BlUJNOCCaC  7ns-«i-M 
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Federal  Register 
Vol.  52.  No.  73 
Thursday,  April  16,  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njtes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tf>e  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  220 

School  Breakfast  Program;  Nutritional 
Improvements  artd  Offer  Versus  Serve 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  revise 
the  breakfast  meal  pattern  for  the 
School  Breakfast  Program  to  Implement 
several  provisions  of  the  School  Lunch 
and  Child  Nutrition  Amendments  of 
1986.  This  rule  proposes  to  require  that 
cereal  fortified  to  at  least  25  percent  of 
the  United  States  Recommended  Dietary 
Allowance  for  iron  per  1  ounce  or  %  cup 
be  offered  daily  in  the  School  Breakfast 
Program.  This  rule  also  proposes  to 
allow  schools,  at  the  discretion  of  the 
local  School  Food  Authority,  to  permit 
students  participating  in  the  School 
Breakfast  Program  to  refuse  one  food 
item  of  a  four  food  item  breakfast  that 
they  do  not  intend  to  eat.  To  retain  the 
nutritional  integrity  of  the  breakfast,  this 
rule  proposes  to  limit  the  offer  versus 
serve  option  to  those  schools  offering  an 
extra  bread/bread  alternate  food  item. 
This  rule  is  expected  to  improve  the 
nutritional  quality  of  breakfasts  offered 
under  the  program  while  maintaining 
local  flexibility  in  meal  service. 
DATE:  Comments  must  be  received  or 
postmarked  no  later  than  June  15. 1987. 

ADDRESS:  Comments  should  be  sent  to: 
Cynthia  Ford,  Chief,  Technical 
Assistance  Branch,  Nutrition  and 
Technical  Services.  Food  and  Nutrition 
Service,  United  States  Department  of 
Agriculture,  Alexandria,  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ford  at  the  above  address,  or  phone 
(703)  756-3556. 

SUPPLEMENTARY  INFORMATION: 

ClassificatioD 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 


been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  imder  the  Executive  Order. 
This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
through  612).  The  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  School  Breakfast  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.553  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  require 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V  and  48  FR  29112,  June 
24, 1983). 

No  new  data  collection  or 
recordkeeping  requiring  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
through  3520]  are  included  in  this 
proposed  rule.  The  School  Breakfast 
Program  requirements  have  been 
approved  by  OMB  (OMB  No.  0584-0012). 

Background 

Schools  participating  in  the  School 
Breakfast  Program  are  required  to  serve 
breakfasts  which  meet  specified 
nutritional  standards  in  order  to  be 
eligible  to  receive  Federal 
reimbursement.  Section  220.8  of  program 
regulations  requires  that  each  breakfast 
served  to  pre-school  and  school  age 
children  include,  at  a  minimum,  food 
items  representing  each  of  three  food 
components  (milk,  fruit/vegetable,  and- 
bread/bread  alternate)  in  specified 
quantities. 

More  specifically,  each  breakfast 
served  to  school  age  children  is  required 
to  contain  at  least  the  following  food 
items  in  the  quantities  indicated: 


(1)  One-half  pint  of  fluid  milk  served 
as  a  beverage  or  on  cereal  or  used  in 
part  for  each  purpose;  and 

(2)  One-half  cup  of  fruit  or  vegetable 
or  both,  or  full  strength  fruit  or  vegetable 
juice;  and 

(3)  One  slice  of  whole-grain  or 
enriched  bread,  or  an  equivalent  serving 
of  combread,  biscuits,  rolls,  muffins,  etc. 
made  of  whole-grain  or  enriched  meal  or 
flour,  or  V4  cup  (volume)  or  1  ounce 
(weight),  whichever  is  less,  of  whole 
grain  cereal  or  emiched  or  fortified 
cereal  or  an  equivalent  quantity  of  any 
combination  of  these  foods. 

Program  regulations  also  require  that, 
to  the  extent  practicable,  breakfasts  for 
children  over  1  year  of  age  contain  meat 
or  meat  alternates  such  as  a  one  ounce 
serving  of  meat,  poultry,  or  fish;  or  one 
ounce  of  cheese;  or  one  egg;  or  two 
tablespoons  of  peanut  butter;  or  an 
equivalent  quantity  of  any  combination 
of  any  of  these  foods.  Also,  since  May  7, 
1986  (51  FR  16807)  nuts  and  seeds  and 
their  butters  have  been  allowed  as  meat 
alternates. 

In  1979,  the  Department  began  a 
national  evaluation  of  the  School  Lunch, 
School  Breakfast,  and  Special  Milk 
Programs  in  order  to  determine  whether 
the  nutritional  objectives  of  the 
programs  were  being  satisfied.  The 
"National  Evaluation  of  School  Nutrition 
Programs"  compared  National  School 
Lunch  Program  participants  who 
participated  in  the  School  Breakfast 
Program  to  others  who  did  not 
participate  in  the  School  Breakfast 
Program  and  concluded  the  following: 

(1)  The  breakfast  served  in  the  School 
Breakfast  Program  is  superior  to  home 
breakfasts  for  milk  related  nutrients 
(protein,  calcium,  magnesium  and 
phosphorus). 

(2)  The  school  breakfast  provides 
significantly  less  iron,  vitamin  A, 
vitamin  B«,  niacin  and  thiamin  than 
home  breakfasts. 

(3)  Over  24  hours,  the  intake  of 
problem  nutrients  by  School  Breakfast 
Program  participants  differs  from 
students  having  home  breakfast  only  by 
having  significantly  higher  calcium 
intakes. 

Congressional  Concerns 

Nutrition 

The  findings  of  this  study  sparked 
congressional  concern  regarding  the 
nutritional  quality  of  the  breakfasts 
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served  under  the  School  Breakfast  and 
Child  Care  Food  Programs.  In  the 
recently  enacted  School  Lunch  and 
Child  Nutrition  Amendments  of  1986,  as 
included  in  Pub.  L  99-500  and  Pub.  L. 
99-591,  Congress  directed  the 
Department  to  review  and  revise  the 
nutritional  requirements  for  breakfasts 
served  under  the  School  Breakfast  and 
Child  Care  Food  Programs  to  improve 
their  nutritional  quality. 

Section  330  of  Pub.  L.  99-500  and  Pub. 
L.  99-591  requires  improvements  in  the 
nutritional  quality  of  the  meals,  ".  .  . 
taking  into  consideration  both  the 
fmdings  of  the  National  Evaluation  of 
School  Nutrition  Programs  and  the  need 
to  provide  increased  flexibility  in  meal 
planning  to  local  food  authorities."  To 
this  end,  in  the  same  legislation. 
Congress  increased  by  3  cents  the 
payment  for  each  reimbursable 
breakfast  served  under  each  program. 
Notice  of  the  3  cent  increase  in  per 
breakfast  reimbursement  was  published 
in  the  Federal  Register  on  January  20, 
1987  (52  FR  2122). 

Offer  Versus  Serve 

Section  331  of  Pub.  L.  99-500  and  Pub. 
L.  99-591  amended  section  4(e)  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1773(e))  to  extend  the  offer  versus  serve 
option  to  the  School  Breakfast  Program. 
New  paragraph  (e)(2)  states:  "At  the 
option  of  a  local  school  food  authority,  a 
student  in  a  school  under  the  authority 
that  participates  in  the  school  breakfast 
program  under  this  Act  may  be  allowed 
to  refuse  not  more  than  one  item  of  a 
breakfast  that  the  student  does  not 
intend  to  consume.  A  refusal  of  an 
offered  food  item  shall  not  affect  the  full 
or  reduced  price  charge  to  the  student 
for  a  breakfast  meeting  the  requirements 
of  this  section  or  the  amount  of 
payments  made  under  this  Act  to  a 
school  for  the  breakfast." 

Considerations  in  the  Improvement  of 
Nutritional  Quality 

By  the  time  of  enactment  of  the  School 
Lunch  and  Child  Nutrition  Amendments 
of  1986,  the  Department  had  already 
undertaken  a  review  of  the  nutritional 
quality  of  school  breakfasts.  A 
reanalysis  of  data  from  the  National 
Evaluation  of  School  Nutrition  Programs 
provided  more  direct  information  by 
studying  all  foods  eaten  in  the  morning 
before  classes  start.  Also,  the  analysis 
methods  used  to  separate  School 
Breakfast  Program  effects  from  other 
variables  were  improved.  The  results  of 
this  study,  "The  Dietary  Impacts  of  the 
School  Breakfast  Program"  confirmed 
the  earlier  findings  of  significantly 
higher  calcium  intake  and  lower  iron 
intake  at  breakfast  for  School  Breakfast 


participants.  It  was  also  found  that  over 
24  hours  intake  of  certain  nutrients, 
including  iron,  vitamin  B*  and 
magnesium,  was  low  for  both  breakfast 
program  participants  and  non- 
participating  schoolchildren.  School 
Breakfast  Program  participation  was 
also  associated  with  reduced  cholesterol 
intake,  but  there  was  no  significant 
difference  in  the  proportions  of  protein, 
fat  and  carbohydrate  due  to  program 
participation. 

Based  on  a  review  of  these  findings, 
the  Department  concluded  that,  most 
Importantly,  the  iron  content  of  program 
breakfasts  needs  to  be  increased.  An 
additional  4.6  milligrams  of  iron  per 
week  is  needed  to  raise  the  iron  content 
of  program  breakfasts  to  the  level  of 
home  breakfasts.  Although  there  are 
many  sources  from  which  children 
receive  this  additional  iron  at  home,  the 
major  source  is  from  eating  fortified 
cereal  in  large  amounts  and  more 
frequently  than  is  served  at  schooL 

Iron  can  also  be  found  in  meat  and  in 
some  meat  alternates.  At  this  time,  a 
meat  or  a  meat  alternate  continues  to  be 
recommended  for  the  breakfast  program. 
Including  a  requirement  for  a  meat  or  a 
meat  alternate  could  improve  the  iron 
provided  by  the  breakfast,  depending  on 
the  items  served. 

Whole-grain  and  enriched  grain 
products  (breads  or  bread  alternates 
such  as  pancakes,  cereals,  etc.)  provide 
another  source  of  iron.  However,  whole- 
grain  and  enriched  breads  and  cereals  in 
most  cases  provide  less  than  1  milligram 
of  iron  per  serving. 

Therefore,  the  Department  is 
conoentraing  on  fortified  cereal  as  the 
most  accessible  and  affordable  source 
of  iron  for  the  breakfast  meal.  Cereals 
that  are  fortified  (primarily  cereals  eaten 
cold),  generally  are  fortified  to  a  level  of 
at  least  25  percent  of  the  United  States 
Recommended  Dietary  Allowance  (U.S. 
RDA)  per  ounce  for  major  nutrients, 
including  iron.  Twenty-five  percent  of 
the  U.S.  RDA  for  iron  is  4.5  milligrams. 
School  Breakfast  Program  participants 
now  average  about  two  servings  of 
cereal  (all  types)  per  week.  In  other 
words,  one  additional  serving  of  iron 
fortified  cereal  per  week  would  provide 
almost  exactly  the  amount  of  iron 
sought.  Further,  fortified  cereals  also 
provide  substantial  amounts  of  Vitamin 
Be.  Vitamin  A,  and  magnesium  which 
are  the  other  nutrients  for  which  the 
school  breakfast  was  found  to  be  low. 

Some  cereals  are  highly  fortified,  up  to 
45  percent  or  even  100  percent  of  the 
U.S.  RDA  per  ounce  for  major  nutrients. 
These  highly  fortified  cereals  are 
allowed,  but  the  Department  believes 
that,  if  consumed  frequently,  cereal 


fortified  to  ai  leasi  zo  percent  of  the  U.S. 
RDA  for  iron  is  sufficient  to  provide  the 
level  of  iron  needed  to  improve  the 
breakfast  meal  pattern.  Consequently, 
the  Department  proposes  that  each 
school  day,  cereal  fortified  to  at  least  25 
percent  of  the  U.S.  RDA  for  iron  per  1 
ounce  of  %  cup  be  offered  to  students  as 
a  breakfast  item.  Other  choices  of 
breakfast  items  may  also  be  offered  at 
local  discretion. 

The  Department  considered  requiring 
that  fortified  cereal  be  served  as  the 
bread/bread  alternate  daily;  however, 
such  a  change  was  considered 
restrictive  and  deviates  from  any 
previous  meal  pattern  requirement  by 
requiring  the  service  of  one  particular 
food  item  rather  than  a  general  food 
component.  While  it  is  generally  agreed 
that  daily  consumption  of  fortified 
cereals  would  improve  the  nutrient 
content  of  the  breakfast,  it  is  believed 
that  to  serve  only  cereal  is  contrary  to 
good  nutrition  education.  It  is  also 
contrary  to  current  menu  planning 
guidance  which  recommends  serving  a 
variety  of  foods.  Further,  such  an 
approach  might  also  have  a  negative 
effect  upon  program  participation. 

Consideration  was  also  given  to 
requiring  that  only  fortified  cereal  be 
served  as  the  bread/bread  alternate  2  or 
3  days  a  week.  In  other  words,  schools 
would  have  "cereal-only  days"  on  which 
students  would  automatically  be  served 
cereal.  However,  the  Department  was 
concerned  that  the  program  might  still 
tend  to  become  a  "cereal-only  program." 
Since  it  could  be  easier  for  local  districts 
to  plan  cereal  5  days  a  week  to  regulate 
food  production  schedules,  it  was  felt 
that  incentives  to  offer  choices  and 
innovative  breakfast  programs  might 
diminish. 

Considerations  in  the  Implementation  of 
Offer  Versus  Serve 

Given  congressional  concerns 
regarding  improvements  in  the 
nutritional  quality  of  the  breakfast 
program,  the  Department  is  proposing 
implementation  of  the  offer  versus  serve 
option  within  parameters  designed  to 
support  efforts  to  improve  the  nutritional 
contribution  of  the  meal. 

If  the  Department  were  to  allow  the 
offer  versus  serve  option  with  the 
currently  required  three  food  item 
breakfast,  the  nutritional  quality  of  the 
breakfasts  would  be  seriously 
jeopardized.  A  child  could  elect  to 
decline  one  of  the  three  food  times, 
thereby,  reducing  the  breakfast  to  as 
Uttle  as  one  slice  of  toast  and  V2  pint  of 
milk.  This  would  contravene  the  intent 
of  Congress.  Clearly  Congress  did  not 
provide  an  additional  3  cents  per 
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breakfast  reimbursement  for  a  meal 
which  is  lower  nutrients  and  which 
costs  less  to  produce  than  the  current 
breakfast  pattern. 

For  these  reasons,  the  Department  is 
proposing  to  limit  the  offer  versus  serve 
option  to  those  schools  which  offer  a 
minimum  of  four  food  items,  i.e.  three 
food  items  from  the  required  three  food 
component  breakfast  plus  an  extra 
bread/bread  alternate  food  item.  Whole- 
grain,  fortified  and  enriched  grain 
products  are  low  cost  sources  of  iron. 
Compared  to  the  milk,  fruit/vegetable, 
and  optional  meat/meat  alternate 
components,  a  second  offering  of  whole 
wheat  toast  or  fortified  cereal  is 
relatively  inexpensive.  This  approach 
would  most  effectively  address  both  the 
nutritional  as  well  as  cost  concerns. 
Further,  it  should  not  contribute 
significantly  to  plate  waste.  The  school 
breakfast  studies  conducted  by  the 
Department  indicated  that  older  boys 
who  eat  dry  cereal  at  home  eat  twice  as 
much  as  they  currently  receive  at 
school;  younger  children  eat  Wt  times 
as  much  at  home.  Cooked  cereal  is  eaten 
in  even  larger  quantities  at  home  than  in 
school;  almost  all  age  groups  eat  at  least 
twice  as  much  at  home.  The  bread  or 
toast  ratio  is  not  as  great,  but  even  those 
items  are  eaten  in  greater  quantities  at 
home  by  all  age  groups. 

Summary  of  School  Breakfast  Program 
Proposals 

Based  on  the  reasons  stated  above, 
the  Department  is  proposing  to  revise 
the  School  Breakfast  Program  meal 
pattern  requirements  to  require  that 
cereal  fortified  to  at  least  25  percent  of 
the  U.S.  RDA  for  iron  per  1  ounce  or  W* 
cup  by  offered  daily.  This  approach  is 
believed  to  be  consistent  with  the 
objective  of  increasing  iron  without 
overly  increasing  costs.  Further,  this 
approach  is  expected  to  provide 
participating  students  with  an  additional 
choice  of  food  items  from  which  they 
may  select  their  breakfast  meal  since 
many  schools  will  frequently  offer 
another  breakfast  choice.  Commenters 
will  note  that  the  minimum  serving  sizes 
remain  unchanged  for  all  age/grade 
groups. 

This  rule  also  proposes  to  allow 
school  food  authorities  to  authorize  the 
offer  versus  serve  option  in  only  those 
schools  offering  two  food  items  from  the 
bread/bread  alternate  component.  One 
of  the  offered  bread/bread  alternate 
food  items  must  be  iron-fortified  cereal. 
The  second  bread/bread  alternate  may 
also  be  cereal  or  may  be  any  of  the 
other  bread/bread  alternate  food  items. 
Students  participating  in  the  program  in 


such  schools  may  be  allowed  to  refuse 
not  more  than  one  item  from  any  food 
component  of  the  breakfast  that  the 
student  does  not  intend  to  consume. 
Acceptance  of  all  four  food  items  or 
refusal  of  one  offered  food  item  is  not  to 
affect  the  price  of  the  lunch. 

Several  technical  amendments  are 
also  proposed  in  this  rule.  A  breakfast 
meal  pattern  table  replaces  paragraphs 
(a)(1),  (b)(1)  and  (b)(3)  of  S  220.8.  The 
table  updates  existing  requirements  to 
include  the  proposed  provisions  and  is 
expected  to  clarify  the  meal  pattern 
requirements.  In  addition,  the  regulatory 
language,  including  the  newly  added 
table,  is  revised  to  include  the 
provisions  of  the  recently  issued  final 
rule  which  allows  nuts  and  seeds  and 
nut  or  seed  butters  to  be  used  as  meat 
alternates  (51  FR  16807)  in  the  National 
School  Lunch  Program.  While  the 
provisions  of  that  rule  were 
administratively  extended  to  cover  the 
breakfast  program,  no  regulatory 
changes  were  made  in  Part  220  at  that 
time  since  the  service  of  meat/meat 
alternates  in  the  breakfast  program  is  a 
recommendation,  not  a  requirement. 

Child  Care  Food  Program 

The  Department  will  address  the 
Child  Care  Food  Program  separately. 

List  of  Subjects  in  7  CFR  Part  220 

Food  assistance  programs.  School 
Breakfast  Program,  Grant  programs- 
social  programs.  Nutrition,  Children, 


Reporting  and  recordkeeping 
requirements.  Surplus  agriculture 
commodities. 

Accordingly,  7  CFR  Part  220  is 
proposed  to  be  amended  as  follows: 

PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  10.  80  Stat.  888.  889 
(42  U.S.C.  1773, 1779),  unless  otherwise  noted. 

2.  In  S  220.8: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraphs  (b)(1)  and  (b)(3)  are 
removed. 

c.  Introductory  paragraph  (b)(2)  and 
paragraphs  [b)(2)(i),  (b)(2)(ii),  and 
(b)(2)(iii)  are  redesignated  as 
introductory  paragraph  (b)  and 
paragraphs  (b)(1),  (b)(2),  and  (b)(3) 
respectively. 

The  revisions  specified  above  read  as 
follows: 

S  220 J    Requirement*  for  breakfesL 

(a)  Minimum  required  breakfast 
quantities.  Except  as  otherwise 
provided  in  this  section,  and  in  any 
appendix  to  this  part,  schools  shall 
ensure  that  each  breakfast  eligible  for 
Federal  cash  reimbursement  is  served 
with  the  objective  of  providing  the  per 
breakfast  minimums  for  the  age  and 
grade  levels  specified  in  the  following 
table: 


School  Breakfast  Meal  Pattern 


Pood  compononts/ttonv 


Preschool 


Agn  1  and^ 


Agasaioe 


Grades  K-12 


Requmd  Minimum  Servinga 

H  cup 

%  cup 

MpM. 

cweal.  or  both) 

FiUt/vagetabte 

Fruit  or  vegetabto  or  txitf)  or  tuN- 

V.  cup 

Vk  cup _ 1 

Hcup. 

strength  truM  juics  or  vegeiaMe 

mice 

Bread/br««t  anemate  (one  of  me  tot- 

kmtng   or   an    eqiivalant    combina- 

0*  IrorvkxtMied  cereal  muel  be  ot- 

tered) 

Iroo-tortified   cwsel   (25%   of   the 

v<  cup  volume  or  H  a 

W  eup  vakime  or  H  u 

%   oup  volume  or 

a 

US.  ROA  tor  Iron  per  1  ounce 

welghL 

•eight 

iMigM. 

or  K  cup). 

Cereal  (•♦wle-grain  or  enriched  or 

td  cup  vokima  or  H  oz 

M  cup  votuma  or  H  » 

%  cup  volume  or 

oz 

tartHied) 

werghl 

weight 

•Might 

Bread  (whote-gram  or  ennched) 

s*  akce .-    

Hsice  

lsice 

Vi  serving 

H  tr^^ 

1  aaivlRe. 

(*iK)le-gr&rt  or  ennched  meal  or 

Itour). 

Sanrlngs  To  tncrsMa  NuMional  Value  Raqured  as  Oftsn  as  PraclicaUt 

Meat/meal  aNemete  (one  o(  the  lot- 
Meat  poultry  or  flah.       ™ . 

1  or              

laz 

1  « 

t 

1  ox. 

C^heese 

1  0I_ _ 

1  K. 

Egg - - - 

Peenul  butter  or  other  nul  or  seed 

butters. 
Nuts  af¥J/or  seeds _ 

1 „ 

Jibap 

1  oz - - _ 

1 

Ztbap    -    ..    .._ 

1  oz _ 

2lbap. 

1  OS. 
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(1)  Iron  fortified  cereal  requirement 
To  improve  the  iron  content  of 
breakfasts  offered  under  the  program  for 
participating  children  over  1  year  of  age. 
on  a  daily  basis  schools  shall  offer  iron- 
fortified  cereal  i.e..  cereal  fortified  to  at 
least  25  percent  of  the  United  States 
Recommended  Dietary  Allowance  (U.S. 
RDA)  for  iron  per  1  ounce  or  3/4  cup. 

(2)  Meat/meat  alternate 
recommendation.  To  improve  the 
nutrition  of  the  participating  children 
over  1  year  of  age,  breakfast  shall  also 
include,  as  often  as  practicable,  meat  or 
meat  alternate  such  as  a  one  ounce 
serving  (edible  portion  as  served]  of 
meat,  poultry,  or  fish;  or  one  onuce  of 
cheese;  or  one  egg;  or  two  tablespoons 
of  peanut  butter  or  other  nut  or  seed 
butters;  or  one  ounce  of  nuts  and/or 
seeds  as  defined  in  program  guidance; 
or  an  equivalent  quantity  of  any 
combination  of  any  of  these  foods.  To 
avoid  choking,  nuts  or  seeds  served  to 
children  under  5  years  of  age  should  be 
ground  or  finely  chopped  and 
incorporated  into  foods. 

(3)  Offer  versus  serve.  At  the  option  of 
the  school  food  authority,  each  school 
offering  students  two  food  items  from 
the  bread/bread  alternate  component 
may  allow  participating  students  to 
refuse  not  more  than  one  food  item,  from 
any  component,  that  the  student  does 
not  intend  to  consume.  At  least  one  of 
the  offered  bread/bread  alternative 
items  shall  be  the  iron-fortified  cereal 
specified  under  paragraph  (a)  (1)  of  this 
section.  No  school  food  authority  may 
claim  reimbursement  for  breakfasts 
served  which  contain  less  than  three 
food  items.  A  student's  decision  to 
accept  all  four  food  items  decline  one  of 
the  four  food  items  shall  not  affect  the 
charge  for  the  breakfast. 
***** 

Dated:  April  10, 1987. 
S.  Anna  Kondratas. 

Acting  Administrator. 

[FR  Doc.  87-8514  Filed  4-15-87;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  307  and  308 
(Docket  No.  82-008P] 

Safety  and  Sanitation  Requirements 
for  Electrical  Stimulating  Equipment 

agency:  Food  Safety  and  Inspection 
Service,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  rule  that 
would  amend  the  Federal  meat 
inspection  regulations  to  specify  safety 
and  sanitation  requirements  for 


electrical  stimulating  (EST]  equipment 
Federally  inspected  establishments  may 
use  EST  equipment  to  accelerate  rigor 
mortis  in  slaughtered  meat  animals 
(cattle,  sheep,  swine,  goats,  horses, 
mules  or  other  equines].  The  safety 
requirements  would  protect  inspection 
personnel  working  near  that  equipment 
from  the  hazard  of  potentially  lethal 
electric  shock  or  other  injury.  The 
sanitation  requirements  would  prevent 
adulteration  of  the  carcasses. 

DATE:  Comments  must  be  received  on  or 
before  June  12, 1987. 

ADDRESS:  Written  comments  to:  Policy 
Office,  Attn:  Annie  Johnson.  Room  3803. 
South  Building.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250.  (See 
also  "Comments"  under  Supplementary 
information.] 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Bartie  T.  Woods.  Jr.,  Director, 
Facibties,  Equipment  and  Sanitation 
Division,  Meat  and  Poultry  Inspection 
Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
(202)  447-5627. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  proposed  rule  conforms  to 
Executive  Order  12291  and  is  designated 
a  "non-major"  rule.  It  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  There  will  be  no  major 
incroase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  a  significant  effect  on 
competition,  employment,  investment, 
productivity,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  proposal  would  make  existing 
guidelines  on  the  safe  use  and 
appropriate  sanitation  of  EST  equipment 
mandatory.  Any  resulting  costs  would 
be  voluntarily  assumed  by  individual 
processing  plants  which  determine  that 
the  use  of  EST  equipment  is 
ecoaomically  feasible. 

Effect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354  (5  U.S.C. 
601  et  seq.].  If  adopted  this  proposal 
would  serve  to  codify  current  provisions 
for  ihe  safe  and  sanitary  use  of  all  EST 
equipment. 


There  are  currently  approximately 
2000  low  voltage  units  in  operation 
which  may  have  to  be  modified  under 
the  proposed  regulation.  Consultation 
with  the  Occupational  Safety  and 
Health  Administration  (OSHA]. 
National  Electrical  Code  (NEC] 
members  and  the  National  Aeronautics 
and  Space  Administration  (NASA]  has 
produced  a  Department  position  on  EST 
equipment.  The  Department  believes 
that  even  though  the  more  recent  EST 
equipment  operates  at  a  lower  voltage, 
it  represents  a  reduced  but  still 
unacceptable  hazard  unless  the 
equipment's  use  is  regulated.  This  is 
consistent  with  both  the  NEC  and  NASA 
position.  Therefore,  this  proposal 
applies  to  all  EST  equipment. 

To  meet  the  proposed  safety 
requirements,  stimulator  manufacturers 
have  estimated  a  one-time  cost  of  not 
more  than  $5000.  The  estimated  costs 
would  include  any  necessary  equipment 
modifications,  and  purchase  and 
installation  of  the  safety  devices  and 
signals.  Costs  could  be  less  than  $5000. 
as  they  would  vary  for  each 
establishment,  and  would  depend  on  the 
type  of  equipment  and  safety  features 
currently  in  place.  FSIS  believes  that 
barriers,  warning  devices  and  signals  for 
EST  equipment  not  already  in  voluntary 
compliance  with  FSIS  guidelines  are 
necessary  to  provide  Federal  inspectors 
adequate  safety.  Although  FSIS  has  no 
record  of  any  injuries  to  Federal 
inspectors  since  EST  equipment  was 
first  approved  in  1979,  the  Agency 
believes  that  the  potential  hazards  to 
inspectors  justify  preventative 
regulatory  action.  FSIS  is  interested, 
however,  in  any  suggestions  that 
commenters  may  have  on  alternative 
approaches  that  may  promote  inspector 
safety  less  expensively  or  more 
effectively. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  projwsal.  Send  comments  in 
duplicate  to  the  Policy  Office  and  refer 
to  the  docket  number  that  appears  in  the 
heading  of  this  document.  The  public 
may  inspect  all  comments  in  the  Policy 
Office  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday. 

Background 

The  Department  reviews  the 
equipment  used  in  official 
establishments  to  ensure  its  use  will  not 
render  meat  and  meat  food  products 
adulterated  within  the  meaning  of  the 
Federal  Meat  Inspections  Act  (FMIA] 
(21  U.S.C.  601(m]).  The  equipment  must 
not  pose  a  safety  hazard  to  Department 
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employees  and  must  be  constructed  of 
acceptable  materials. 

Electrical  stimulating  equipment 
consists  of  two  separate  pieces — the 
control  system  and  the  applicator.  The 
EST  control  system  contains  the 
circuitry  to  generate  pulsed  DC  or  AC 
voltge  for  stimulation.  The  applicator 
delivers  the  voltage  to  the  carcass.  The 
voltage  can  be  applied  by  inserting  a 
probe  that  penetrates  the  carcass  or  is 
inserted  in  the  rectum,  placing  a  clamp 
in  the  nose,  a  carcass  rub-bar,  a 
conveyor  with  energized  surfaces 
traveling  with  the  carcass  or  any  other 
method  approved  by  the  Administrator. 

EST  equipment  is  used  to  apply  a 
pulsating  direct  or  alternating  electrical 
current  to  the  livestock  carcass.  This 
pulsating  current  hastens  certain 
chemical  reactions  in  the  muscle  tissues 
producing  a  stiffening  of  the  muscles 
known  as  rigor  mortis.  Without 
electrical  stimulation,  rigor  mortis  may 
not  occur  for  eight  hours  or  more  after 
death.  With  electrical  stimulation,  the 
time  may  be  as  short  as  one  hour. 

If  meat  is  chilled  or  frozen  before  the 
onset  of  rigor  mortis,  a  toughening  of  the 
muscle  tissue  known  as  "cold 
shortening"  may  occur.  "Cold 
shortening"  may  not  be  important  if  the 
meat  is  to  be  ground,  but  it  would  be 
economically  important  if  the  meat  were 
to  be  used  as  steaks,  chops  or  roasts 
where  taste  and  palatability  is 
important. 

The  proven  effect  of  the  use  of  EST 
equipment  is  acceleration  of  rigor 
mortis,  but  research  is  continuing  on 
other  possible  effects.  Some 
researchers'  claim  that  EST  releases 
natural  proteolytic  enzymes  which 
chemically  tenderize  the  meat.  Other 
researchers  claim  that  electrical 
stimulation  mechanically  tenderizes 
meat  by  breaking  muscle  bonds. 
Additional  claims  have  been  made  that 
electrical  stimulation  reduces  shrinkage, 
accelerates  the  visibility  of  marbling, 
prevents  a  type  of  discoloration  known 
as  "heat  ring,"  improves  the  color  of  the 
meat,  and  increases  the  chill  rate. 

Food  Additive  Status  Concerning  the 
Use  of  EST  Equipment 

Prior  to  drafting  this  proposal,  the 
Department  consulted  with  the  Food 
and  Drug  Administration  (FDA)  because 
of  that  Agency's  authority  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  301  et  seq.]  to  determine  the 
safety  of  food  additives.  FDA  was  asked 
if  food  additive  clearance  would  be 


required  because  of  the  chemical 
changes  that  result  in  carcasses  when 
electrical  stimulation  occurs. 

The  Director  of  the  then  Bureau  of 
Foods,  FDA,  (now  the  Center  for  Food 
Safety  and  Applied  Nutrition  FDA), 
concluded  that  the  available  data  did 
not  suggest  that  meat  from  electrically 
stimulated  carcasses  had  "...  a 
chemical  composition  significantly 
different  than  meat  traditionally 
consumed."  The  Director  also  stated,  "It 
would  be  difficult  to  design  definitive 
experiments  that  would  show  a 
chemical  composition  outside  the  range 
normally  encountered  with  meat  of  the 
same  type.  Results  of  any  studies  that 
would  be  developed  would  likely  be 
inconclusive. ..."  In  response  to 
assertions  that  use  of  the  process 
represents  a  generally  recognized  as 
safe  (GRAS)  situation,  the  Director 
stated,  "Based  on  the  facts  before  us,  we 
do  not  contest  such  a  judgment."  The 
Department  concurs  in  this 
determination. 

Approved  EST  Equipment  Now  in  Use; 
Potential  Hazard 

The  Department  has  approved  15  EST 
systems  made  by  six  manufacturers  for 
use  in  official  establishments.  There  are 
two  general  types  of  systems:  (1) 
Manually  operated  for  use  in  small 
plants;  and  (2)  automatic  for  stimulating 
more  than  one  carcass  at  a  time  up  to 
approximately  350  per  hour.  Both  types 
of  systems  apply  pulses  of  direct  or 
alternating  current  to  the  carcasses 
through  electrodes.  Stimulation  of  each 
carcass  may  last  from  10  seconds  to  3 
minutes.  The  proposed  rule  is  consistent 
with  existing  guidelines  used  by  the 
Department  to  review  this  equipment 
and  its  safe  operation.* 

To  date,  the  approved  voltage  varies 
from  10  to  600.  The  high  voltage 
electrical  stimulators  operate  at  a 
voltage  between  500  and  600  which 
presents  potentially  lethal  electrical 
shock  hazards.  This  concern  resulted  in 
the  development  of  later  models  that 
operated  below  50  volts.  Approval  by 
FSIS  of  the  use  of  below  50  volts  EST 
equipment  in  establishments  was  based 
in  part  on  earlier  discussions  with 
electrical  safety  personnel  in  the 
Occupational  Safety  and  Health 
Administration  and  the  interpretation  of 
provisions  in  the  National  Electrical 
Code.  The  NEC  is  the  nationally 
accepted  minimum  electrical 
construction  standard. 


'  Articles  are  available  for  viewing  al  the  Policy 
Office.  Room  3803.  South  Building.  Food  Safety  and 
inspection  Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 


*  Written  guidelines  are  available  from  (he 
Facilities.  Equipment  and  Sanitation  Division.  Meat 
and  Poultry  Inspection  Technical  Services.  U.S. 
Department  of  Agriculture.  Washington.  DC  20250. 
(202)  447-5627. 


At  the  time  of  initial  approval  of  high 
voltage  EST  equipment,  the  use  of  below 
50  volts  EST  equipment  did  not  appear 
to  pose  a  significant  threat  to  human 
safety  and  would  not  require  shock 
hazard  protection.  However. 
Underwriters  Laboratory,  a  recognized 
national  standards  organization,  has 
cited  research  stating  that  0.5  percent  of 
the  population  would  be  unable  release 
from  contact  with  an  electrode  emitting 
10.5  volts  alternating  current.  As  the 
electrical  voltage  increases,  a 
progressively  larger  segment  of  the 
population  becomes  unable  to  release 
from  this  contact.  The  wet  conditions 
prevalent  in  the  slaughterhouse 
environment  increase  the  likelihood  and 
seriousness  of  electrical  shock.  After 
discussions  with  NEC  specialists,  it  has 
been  determined  that  exposure  to  any 
voltage  may  be  unsafe.  In  addition,  the 
National  Aeronautics  and  Space 
Administration  (NASA)  conducted 
extensive  testing  of  the  effect  of  voltage 
in  sensing  bodily  functions  of  astronauts 
in  space,  and  NASA  determined  that 
exposure  to  very  low  voltage  levels  can 
be  hazardous  to  humans.  Therefore, 
exposure  to  any  unprotected  stimulating 
voltage  cannot  be  permitted.  This 
proposal  provides  safety  requirements 
needed  to  eliminate  or  minimize  the 
possibility  of  electrical  shock  to  Federal 
inspectors. 

Sanitary  Considerations  in  the 
Installations  and  Use  of  EST  Equipment 

EST  may  be  conducted  at  any  of  three 
stages  during  the  slaughtering  operation: 
(1)  Before  hide  removal  (after  or  during 
bleeding,  but  before  any  other  cuts  have 
been  made  in  the  hide,  except  foot 
removal);  (2)  after  hide  removal  and 
before  evisceration;  or  (3)  after  removal 
of  both  the  hide  and  viscera. 

When  electrical  stimulation  is  used 
before  hide  removal,  the  electrodes 
should  be  designed  so  that  the  hide  is 
not  penetrated.  Hide  penetration  will 
force  surface  contamination  from  the 
hide  into  tissue.  If  hide  penetration 
occurs,  the  penetrated  tissue  must  be 
trimmed  during  the  dressing  operation. 
Expulsion  of  feces,  ingesta,  and/or  urine 
before  hide  removal  will  not  cause 
contamination  because  the  hide  protects 
the  edible  parts  of  the  carcass. 

If  EST  equipment  is  used  or  applied  to 
a  carcass  after  the  hide  is  removed,  the 
electrodes  must  be  disinfected  after 
each  use  to  prevent  the  transfer  of 
contaminants  to  the  next  carcass. 

EST  voltage  causes  strong  muscle 
contractions  in  the  carcass.  For  those 
carcasses  that  have  not  been 
eviscerated,  contraction  of  the 
abdominal  muscles  may  force  the 
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expulsion  ol  leces  irom  tne  rectum  and/ 
or  urine  from  the  bladder  and /or 
contents  from  the  stomach  which  will 
contaminate  edible  tissue.  There  are 
several  alternatives  to  prevent 
contamination:  (1)  Leave  the  sphincter 
muscles  intact  so  they  will  contract 
during  stimulation  and  provide  a  natural 
barrier  (2)  cut  the  rectum  and  the 
urethra  free  from  surrounding  tissue  and 
securely  tie  them  off  to  prevent  leakage: 
(3]  partially  open  the  mid-line  and/or 
saw  the  brisket  to  reduce  pressure  on 
the  visceral  organs;  or  (4)  use  any  other 
pressure-relieving  or  discharge- 
restricting  alternatives  that  are 
acceptable  to  the  Administrator. 
Alternatives  should  be  presented  in 
writing,  through  the  inspector-in-charge, 
to  the  Program  for  approval. 

Some  early  EST  equipment  was  used 
on  partially  skinned  carcasses.  This 
proved  to  be  insanitary.  Dirt  from  the 
flopping  hide  contaminates  the  exposed 
surfaces  of  the  carcass  when  the  carcass 
is  stimulated  and  muscle  contractions 
occur.  Consequently,  EST  equipment 
may  not  be  used  on  partially  skinned 
carcasses. 

Safety  Consideration  in  the  Installation 
and  Use  of  EST  Equipment 

Under  the  FMIA  {21  U.S.C.  621  et  seq.) 
and  its  regulations,  the  Administrator 
must  provide  a  safe  workplace  for 
Federal  inspectors.  To  avoid  conflicting 
or  inconsistent  regulatory  requirements, 
the  Department  consulted  with  officials 
of  OSHA  to  develop  appropriate  safety 
procedures.  The  Director  of  Federal 
Compliance  and  State  Programs,  OSHA. 
concurred  in  the  safety  procedures  set 
forth  in  this  proposal.  A  directive 
reflecting  these  procedures  was  issued 
by  OSHA  and  forwarded  to  all  national, 
regional,  and  area  OSHA  offices. 
However,  this  proposed  rule  would  not 
preclude  any  rulemaking  that  OSHA 
may  find  necessary. 

The  proposed  safety  provisions  are 
designed  to  and  would  protect 
Department  inspectors  who  are  exposed 
to  EST  equipment  from  potentially  lethal 
electrical  shock  and  from  being  struck 
by  a  carcass  while  it  is  undergoing  the 
violent  contractions  caused  by  the 
electrical  current  These  safety 
provisions  are  basic  electrical  safety 
provisions  adapted  to  the 
slaughterhouse  environment. 

Compliance  with  the  National  Electrical 
Code 

The  circuit  grounding  and  electrical 
source  provisions  were  developed  with 
the  assistance  and  concurrence  of  some 
manufacturers  of  EST  equipment  and 
are  consistent  with  the  National 
Electrical  Code.  These  provisions  are 


designed  to  and  would  minimize  the 
possibility  of  electric  shock  to 
personnel. 

Stimulating  Area 

Use  of  electrical  stimulating 
equipment  must  occur  in  an  area  that 
will  prevent  persons  from  contacting  an 
energized  surface.  This  area  may  be 
enclosed  by  either  physical,  sound  or 
light  barriers.  If  the  area  is  surrounded 
by  physical  barriers,  the  barriers  must 
be  either  electrically  grounded  or  they 
must  be  made  of  materials  that  do  not 
conduct  electricity.  The  interior  of  the 
stimulating  area  must  be  visible  from 
the  start  switch  so  that  the  operator  can 
be  assured  that  there  is  nothing  or  no 
one  present  that  should  not  be  there 
befiare  the  equipment  is  started.  An 
enclosure  formed  completely  or  partially 
by  sound  or  light  barriers  must 
automatically  shut  off  EST  equipment 
when  the  sensor  signals  are  interrupted 
or  broken. 

Warning  Devices  and  Signals 

At  each  opening  to  the  stimulating 
area  through  which  a  person  would 
normally  enter,  the  following  warning 
deTices  must  be  installed.  These 
warning  devices  or  signals  are  designed 
to  attract  attention  and  to  alert  persons 
to  en  electrical  hazard  or  dangerous 
situation. 

1.  Flashing  Red  Light — Installation 
and  use  of  a  red  light  that  flashes  a 
distinct  warning  during  the  equipment 
operating  cycle. 

2.  Warning  Signs — Warning  signs 
reading  "Danger  Electrical  Hazard"  for 
posting  with  use  of  low  voltage 
equipment  and  "Danger  High  Voltage" 
for  posting  with  use  of  high  voltage 
equipment.  The  Occupational  Safety 
and  Health  Administration  requires  that 
warning  signs  follow  American  National 
Standards  Institute  (ANSI)  standard 
Z53.1-Color  Code  which  prescribe  the 
wording,  color  and  size  of  lettering 
needed  to  attract  attention  to  the  sign's 
message.  These  signs  must  be  posted 
conspicuously  at  eye  level,  between 
4Vfe-5V2  feet  high,  to  have  the  maximum 
warning  effect. 

3.  Emergency  Stop  Button— By  their 
nature,  emergency  stop  buttons  are 
noticeable  and  can  be  easily  operated  in 
case  of  equipment  malfunction  or 
sudden  hazard. 

4.  Original  Warning  Horn — A  warning 
horn  may  be  installed  in  or  near  the 
stimulating  area.  Installation  and  use  of 
a  warning  horn  is  optional,  but,  if  used. 
the  signal  must  be  loud  enough  to  be 
distinctly  heard  above  all  background 
noises.  The  horn  signal  must  sound  for 
at  least  one  second  before  each  manual 
stimulation  or  before  the  carcass  chain 


is  started  in  an  automatic  system  to 
provide  an  adequate  warning. 

Provisions  for  Manually  Operated 
Equipment 

When  EST  equipment  is  not  in  use, 
stimulating  probes  or  clamps  must  be 
disinfected  and  stored  in  a  sanitary 
insulated  container.  Storage  of  the 
probes  or  clamps  in  an  insulated 
container  will  prevent  any  accidental 
contact  with  the  stimulating  surface  and 
will  keep  the  probes  or  clamps  sanitary. 

To  minimize  the  possibility  of  electric 
shock  to  personnel,  the  length  and 
location  of  electric  wires  attached  to  a 
clamp  or  probe  must  reduce  the 
likelihood  of  contact  between  the  probe 
or  clamp  and  an  electrical  ground  and 
must  not  extend  outside  the  enclosure. 

The  Proposal 

The  Department  is  proposing  to  revise 
Parts  307  and  306  of  the  Federal  meat 
inspections  regulations  (9  CFR  Parts  307 
and  308)  by  adding  two  new  §§  307.7 
and  30ai6,  to  the  current  regulations. 
These  new  sections  address  the  safety 
and  sanitation  requirements  for 
electrical  stimulating  equipment 

List  of  Subjects 

9  CFR  Part  307 

Equipment  and  official 
establishments. 

9  CFR  Part  308 

Equipment  and  sanitation. 

Accordingly.  Parts  307  and  308  of  the 
Federal  meat  inspection  regulations 
would  be  amended  by  adding  two  new 
§§  307.7  and  308.16. 

PART  307— (AMENDED] 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authority:  41  Stat.  241,  7  U.S.C.  394:  34  Stat. 
1264.  as  amended:  21  U.S.C.  621;  62  Stat.  334; 
21  U.S.C.  695. 

2.  Part  307  would  be  amended  by 
adding  a  new  §  307.7  to  read  as  follows: 

§  307.7    Safety  requirements  for  electrical 
stimulating  (EST)  equipment 

(a)  General.  Electrical  stimulating 
(EST)  equipment  is  equipment  that 
provides  electric  shock  treatment  to 
carcasses  for  the  purposes  of 
accelerating  rigor  mortis.  Electrical 
stimulating  equipment  consists  of  two 
separate  pieces — the  control  system  and 
the  applicator.  The  EST  control  system 
contains  the  circuitry  to  generate  pulsed 
DC  or  AC  voltage  for  stimulation  and  is 
separate  from  the  equipment  used  to 
apply  the  voltage  to  the  carcass.  The 


Federal  B^gJ^fer  /  Vol.  52.  No.  73  /  Thursday.  April  16.  1987  /  Proposed  Rules 


12425 


voltage  is  applied  by  inserting  a  probe 
that  penetrates  the  carcass  or  is  inserted 
in  the  rectum,  placing  a  clamp  in  the 
nose,  a  carcass  rub-bar,  a  conveyor  with 
energized  surfaces  traveling  with  the 
carcass,  or  any  other  method  approved 
by  the  Administrator.  The  Administrator 
shall  approve  the  use  of  any  EST 
equipment  before  it  is  installed  in  an 
official  establishment  as  set  forth  under 
S  308.5  of  this  chapter. 

(b)  Safety  Requirements — (1)  Circuits, 
grounding.  Either  a  bonded  grounding 
conductor  shall  lead  from  each  section 
of  the  carcass  rail  within  the  stimulating 
enclosure  to  the  service  ground,  or  the 
secondary  voltage  (stimulating  circuit) 
shall  be  insulated  from  the  service 
ground.  If  the  stimulating  section  of  the 
carcass  rail  and  carcass  drive 
mechanisms  are  insulated  from  the 
service  ground  then  the  stimulating  rail 
or  the  return  path  shall  be  electrically 
bonded  to  the  transformer  secondary  to 
isolate  the  stimulation  voltage. 

(2)  Enclosure.  Electrical  stimulation 
shall  occur  in  an  area  that  will  prevent 
persons  from  contacting  an  energized 
surface.  If  the  area  is  surrounded  by 
physical  barriers,  the  enclosure  shall  be 
either  electrically  grounded  or  it  shall  be 
made  of  materials  that  do  not  conduct 
electricity.  The  interior  of  the 
stimulating  area  shall  be  visible  from 
the  start  switch  so  the  operator  can  be 
assured  that  there  is  no  person, 
equipment  or  material  present  that 
should  not  be  there  prior  to  starting  the 
stimulation  sequence.  If  light  or  sound 
beam  sensors  form  the  enclosure,  the 
stimulating  equipment  shall  be 
automatically  shut  off  when  the  sensor 
signals  are  broken. 

(3)  Mandatory  Warning  Divices  and 
Signals.  The  following  warning  devices 
or  signals  shall  be  installed  at  each 
opening  to  the  stimulating  area  through 
which  a  person  would  normally  enter 

(i)  A  red  light  that  flashes  distinctly 
during  the  operating  cycle  of  the 
stimulating  equipment. 

(ii)  An  ANSI  Z53.1-Color  Code 
conventional  sign  reading  (a)  "Danger 
Electrical  Hazard"  for  stimulating 
voltage  below  50  or  (b)  "Danger  High 
Voltage"  for  stimulating  voltage  above 
50. 

(iii)  An  emergency  stop  button. 

(4)  Optional  Warning  Device — Horn. 
If  a  warning  horn  is  installed,  the  signal 
shall  be  distinctly  audible  above 
background  noises  in  the  vicinity,  and  it 
shall  sound  for  at  least  1  second  before 
each  manual  stimulation  or  before  the 
carcass  chain  is  started  in  an  automatic 
system. 

(c)  Operation— (1)  Training.  Only 
persons  who  have  received  safety 
instruction  by  the  equipment 


manufacturer  or  designee  may  operate 
electrical  stimulating  equipment. 

(2)  Cleaning  amd  Maintenance.  To 
prevent  an  electrical  shock  to  personnel, 
the  electricity  supplied  to  the  stimulating 
surfaces  shall  be  locked-off  when 
cleaning,  mechanical  inspection, 
maintenance  and  testing  are  performed. 

(3)  Water.  To  prevent  an  electrical 
shock,  personnel  shall  not  spray  streams 
of  water  on  energized  carcasses  or  on 
energized  stimulating  surfaces. 

(d)  Special  provisions  for  manually 
operated  equipment. 

(1)  After  use,  stimulating  probes  or 
clamps  shall  be  disinfected  and  stored 
in  a  sanitary,  insulated  container. 

(2)  The  length  and  location  of  electric 
wires  attached  to  a  clamp  or  probe  shall 
reduce  the  likelihood  of  contact  between 
the  probe  or  clamp  and  an  electrical 
ground  and  shall  not  extend  outside  the 
enclosure. 

PART  308— [AMENDED] 

3.  The  authority  citation  for  Part  308 
continues  to  read  as  follows: 

Authority:  34  Stat.  1260.  79  Stat.  903  as 
amended.  81  Stat.  584,  84  Stat.  91.  438;  21 
U.S.C.  71  et  seq..  801  et  seq.,  33  U.S.C.  1254. 

4.  Part  308  would  be  amended  by 
adding  a  new  §  308.16  to  read  as 
follows: 

§  308.16    Sanitation  requirements  for 
electrical  stimulating  equipment 

(a)  Hide-on  stimulation.  Automatic 
and  manually  operated  equipment  may 
be  used  to  apply  electrical  stimulation  to 
the  hide-on  surface  of  slaughtered 
carcasses  provided  no  opening  cuts 
other  than  the  stick  wound  or  foot 
removal  have  been  made  in  the  carcass. 
If  the  hide  is  penetrated  by  electrodes, 
the  penetrated  tissue  shall  be  trimmed. 
Disinfection  of  electrodes  between  each 
carcass  stimulation  is  not  necessary. 

(b)  Hide-off  stimulation.  (1)  Automatic 
or  manually  operated  equipment  may  be 
used  to  apply  electrical  stimulation  to 
carcasses  after  complete  hide  removal. 
Partially  skinned  carcasses  shall  not  be 
stimulated. 

(2)  The  carcass  contact  surfaces  of  the 
equipment  shall  be  disinfected  before 
stimulation  of  each  carcass. 

(3)  In  the  event  that  carcass  contact 
surfacers  cannot  be  cleaned  and 
disinfected  between  carcass 
stimulations,  those  surfaces  shall  be 
immediately  removed  from  exposed 
carcass  contact  and  cleaned  and 
disinfected  before  carcass  contact  is 
resumed. 

(c)  Preventing  product  contamination. 
Carcass  contamination  of  edible  tissue 
by  stomach  contents,  feces  and/or  urine 
is  unacceptable.  To  prevent  such 


occurrences,  any  of  the  following 
optional  procedures  may  be  used  before 
stimulation  to  eliminate  this 
contamination: 

(1)  Leave  the  sphincter  muscles  intact: 

(2)  Cut  the  rectum  and  the  urethra  free 
from  surrounding  tissue  and  securely  tie 
each  off; 

(3)  Partially  open  the  mid-line  and/or 
saw  the  brisket  to  reduce  pressure  on 
the  visceral  organs;  or 

(4)  Any  other  pressure-relieving  or 
discharge-restricting  alternative 
acceptable  to  the  Administrator. 
Alternatives  should  be  presented  in 
writing,  through  the  inspector-in-charge. 
to  the  Program  for  approval. 

(d)  Cleaning.  All  equipment  must  be 
thoroughly  cleaned  at  least  daily. 

Done  at  Washington.  DC  on:  April  13, 1987. 
Donald  L.  Houston, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  87-8599  Filed  4-15-87;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  PART  522 

(No.  87-386] 

Indemnification  of  Directors,  Officers 
and  Employees  of  Federal  Home  Loan 
Banks 

Dated:  April  1. 1987. 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule  and  solicitation 
of  comment. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  proposing  to  amend 
its  regulations  governing  the 
indemnification  of  directors,  officers, 
and  employees  of  the  Federal  Home 
Loan  Banks  ( "FHLBanks"  or  "Banks"). 
This  amendment  would  clarify  that 
expenses  incurred  by  FHLBank 
directors,  officers,  and  employees  in 
connection  with  litigation  are  to  be 
reimbursed  as  they  are  incurred,  but 
that,  by  majority  vote  of  it  broad  of 
directors,  a  FHLBank  could  require 
repayment  of  expenses  that  it  finds  to 
have  been  beyond  the  scope  of  the 
Board's  indemnification  regulation. 
DATE:  Comments  must  be  received  on  or 
before  June  15. 1987. 

ADDRESS:  Send  comments  to  Director. 
Information  Services  Section,  Office  of 
the  Secretariat.  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW.. 
Washington,  DC  20552.  Comments  will 
be  available  for  inspection  at  this 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Knopp  O'Konski,  (202)  377-7240. 
Deputy  Director,  Division  of  Regulations 
and  Legislation,  OfTice  of  General 
Counsel,  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 

Board's  regulations  governing  the 
FHLBank  System  contain  a  provision 
requiring  each  FHLBank  to  indemnify 
any  current  and  former  director,  officer, 
or  employee  for  expenses  that  person 
incurs  as  a  result  of  litigation  brought  or 
threatened  against  him  or  her  because  of 
his  or  her  position  in  the  FHLBank.  12 
CFR  522.72(b).  The  indemnification  is 
unconditional  if  the  director,  officer,  or 
employee  wins  a  final  favorable 
judgment  on  the  merits  of  the  suit.  12 
CFR  522.72(c)(1).  Certain  conditions 
apply  in  cases  where  the  suit  concludes 
with  settlement,  final  judgment  against 
the  director,  officer,  or  employee,  or 
final  judgment  in  that  person's  favor 
other  than  on  the  merits.  12  CFR 
522.72(c)(2).  In  such  cases, 
indemnification  depends  on  a  finding  by 
a  majority  of  the  FHLBank's  directors 
that  the  person  "was  acting  in  good  faith 
within  the  scope  of  his  employment  or 
authority  as  he  could  reasonably  have 
perceived  it  under  the  circumstances 
and  for  a  purpose  he  could  reasonably 
have  believed  under  the  circumstances 
was  in  the  best  interest  of  the  Bank  or 
its  members."  Id.  Moreover,  notice  of 
the  board  of  directors'  intent  to 
indemnify  in  such  cases  must  be  served 
on  the  Board,  which  then  may  object  to 
the  indemnification  Id.  When 
indemnification  is  proper,  it  includes 
any  amount  that  the  director,  officer,  or 
employee  must  pay  as  a  result  of  a 
judgment  in  the  action  and  "reasonable 
costs  and  expenses,  including 
reasonable  attorney's  fees.  .  .  ."  12  CFR 
522.72(b). 

The  indemnification  rule  also  contains 
a  provision  governing  payment  of 
expenses.  In  pertinent  part,  this  section 
permits  a  majority  of  the  Bank's 
directors  to  authorize  payment  of 
rea.sonable  costs  and  expenses, 
including  reasonable  attorney's  fees,  if 
the  majority  "concludes  that  any  person 
may  ultimately  become  entitled  to 
indemnification"  under  the  rule.  12  CFR 
522.72(e)  (emphasis  supplied).  In  the 
Board's  view.the  italicized  language  is 
properly  interpreted  to  mean  that,  in  an 
appropriate  case,  the  Bank  may 
reimburse  a  director,  officer,  or 
employee  for  expenses  in  advance  of  the 
conclusion  of  the  litigation,  that  is,  as 
those  expenses  are  incurred  See  46  FR 
63833  (Dec.  3a  1981)  (payment  of 
litigation  expenses  of  Federal  Home 
Loan  Bank  officers,  directors,  and 
employees).  It  has,  however,  come  to  the 


Board's  attention  that  the  language  of 
paragraph  (e)  admits  the  possibility  that 
a  majority  of  a  Bank's  directors  could 
withhold  reimbursement  during  the 
progress  of  the  litigation  even  where  the 
majority  had  concluded  that  the  person 
seeking  indemnification  was  likely  to 
fall  within  the  scope  of  the  rule. 

This  possibility  has  caused  concern 
withia  the  FHLBank  System  because  of 
its  potential  adverse  consequences  for 
directors,  officers,  or  employees  who 
could  be  required  to  deplete  their  own 
resources  even  though  they  might  finally 
obtain  an  indemnification  payment  at 
the  conclusion  of  the  case.  The  Board 
recognizes  that  the  cost  of  litigation  can 
be  exorbitant,  particularly  when  the  suit 
continues  for  months  or  years. 
Moreover,  the  Board  believes  that  the 
possibility  of  a  large  personal  financial 
loss  may  prompt  directors,  officers,  and 
employees  to  leave  the  FHLBank 
System,  and  may  discourage  talented 
and  qualified  persons  from  seeking  to 
join  it  Therefore,  the  Board  is  proposing 
to  amend  its  indemnification  rule  to 
clarify  that,  in  an  appropriate  case,  the 
FHLBiank  pay  litigation  expenses  as  they 
are  incurred.  The  rule's  current  language 
defining  what  is  an  appropriate  case 
would  remain  unchanged;  an 
appropriate  case  is  one  in  which  "a 
majoeity  of  the  directors  of  a  Bank 
concludes  that .  .  .  any  person 
ultimately  may  become  entitled  to 
indemnification"  under  the  rule.  12  CFR 
522.72(e).  However,  to  protect  directors 
against  the  possibility  that  a 
disinterested  majority  of  directors  may 
in  a  particular  case  be  unable  to  so 
conclude  as  to  utimate  indemnification, 
today's  proposal  would  add  a  new 
sentence  to  the  regulation  requiring  that 
in  any  case  involving  a  director  such 
expenses  be  paid  as  they  are  incurred. 
Finally,  today's  proposal  would  permit 
the  Bank  to  require  a  director,  officer,  or 
employee  to  repay  expenses  that  the 
Bank  has  reimbursed  if  a  majority  of  its 
directors  subsequently  determines  that 
the  expenses  fall  beyond  the  scope  of 
the  indemnification  rule.  The  Board 
solicits  comment  on  all  aspects  of  this 
proposal  and  invites  suggestion  of  any 
alternative  or  variation  which  might 
better  achieve  the  purposes  of  the 
proposal  as  described  above. 

The  Board  believes  that  this  proposed 
rule  does  not  come  within  the  scope  of 
the  Administrative  Procedure  Act's 
notice  and  comment  provisions  because 
it  applies  only  to  FGHLBank  personnel 
and  tffects  only  FGHLBank's  internal 
operaUons.  See  5  U.S.C  553(a),  (b)(3)(A). 
Nonetheless,  the  Board  finds  that  the 
public  interest  would  best  be  served  by 
providing  an  opportunity  for  public 


comment  on  the  action  it  is 
contemplating.  The  Board  is  allowing  60 
days  for  comment  on  the  proposal. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  SUPPLEMENTARY  INFORMATION. 

2.  Small  entities  to  which  the  rule 
applies.  This  rule  applies  only  to 
directors,  officers,  and  employees  of  the 
FGHLBanks,  none  of  which  falls  within 
the  definition  of  a  "small  financial 
institution"  given  by  the  Small  Business 
Administration. 

3.  Impact  of  the  rule  on  small  entities. 
See  item  2,  above. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

5.  Alternatives  to  the  proposed  rule. 
As  mentioned  above,  the  Board  invites 
comment  on  such  alternatives. 

List  of  Subjects  in  12  CFR  Part  522 

Conflict  of  interests.  Federal  home 
loan  banks. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  522,  Subchapter 
B,  Chapter  V,  Title  12,  Code  of  Federal 
Regulations  as  set  forth  below. 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTTEM 

PART  522-ORGANIZATION  OF  THE 
BANKS 

1.  The  authority  citation  for  Part  522 
continues  to  read  as  follows: 

Authority:  Sec.  5B,  47  Stat.  727,  as  added  by 
sec.  4,  80  Stat.  824.  as  amended  (12  U.S.C. 
1425b):  sees.  6-7.  47  Stat.  727.  730.  as 
amended  (12  U.S.C.  1426-1427);  sec.  17.  47 
Stat.  736,  as  amended  (12  U.S.C.  1437);  sec.  5. 
48  Stat.  132.  as  amended  (12  U.S.C  1464): 
sees.  402-403,  407,  4«  Stat.  1256-1257, 12ea  at 
amended  (12  U.S.C  1725-1726, 1730):  sec.  207, 
62  Stat.  692,  as  added  by  sec.  la.  76  StaL  1123. 
as  amended  (18  U.S.C.  207);  sec.  602,  92  Stat. 
2115.  as  amended  (42  U.S.C.  8101  etseq.) 
Reorg.  Plan  No.  3  of  1947, 12  FR  4981,  3  CFR, 
1943-48  Comp.,  p.  1071;  Reorg.  Plan  No.  6  of 
1961,  reprinted  ion  12  U.S.C.A.  1437  App. 
(West  Supp.  1988). 

$52^72    (Amended] 

2.  Amend  §  522.72  by  removing  from 
the  first  sentence  of  paragraph  (e)  the 
word  "may"  after  the  phrase  "the 
directors"  and  inserting,  in  Ueu  thereof, 
the  word  "shall";  by  removing  the  period 
at  the  end  of  the  first  sentence  of 
paragraph  (e)  and  inserting  therein  the 
clause  ",  as  they  are  incurred,":  and  by 
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adding  the  following  two  sentence 
immediately  before  the  last  sentence  of 
paragraph  (e):  "A  bank  shall  in  any  case 
pay  such  expenses  incurred  by  a 
director  or  former  director  of  the  Bank 
as  they  are  incurred.  The  Bank  may 
require  repayment  of  expenses 
reimbursed  pursuant  to  this  paragraph  if 
a  majority  of  its  directors  determines 
that  the  expenses  are  not  within  the 
indemnification  authorized  by  §  522.72." 

By  the  Federal  Home  Loan  Bank  Board 
|eff  Sconyen 
Secretary. 
(FR  Doc.  87-8581  FUed  4-15-87;  ^45  amj 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  705 

Community  Development  Revolving 
Loan  Program  for  Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  r  ile. 


SUMMARY:  This  proposed  regulation 
establishes  a  revised  program  under 
which  loans  from  the  Community 
Development  Credit  Union  Revolving 
Loan  Fund  will  be  made  to  participating 
credit  unions.  The  proposed  regulation 
sets  forth,  among  other  things,  the  scope 
and  purpose  of  the  program,  application 
procedures,  types  of  activities 
participating  credit  unions  will  perform, 
and  how  loans  will  be  made  and 
collected  under  the  program. 
DATE:  Comments  must  be  received  on  or 
before  June  17, 1987. 

ADDRESS:  Send  comments  to  Becky 
Baker,  Acting  Secretary,  NCUA  Board, 
National  Credit  Union  Administration, 
1776  G  Street,  NW.,  Washington,  DC 
20456. 

FOB  FURTHER  INFORMATION  CONTACT 

Hattie  Ulan,  Staff  Attorney,  NCUA, 
Office  of  General  Counsel,  at  above 
address,  or  telephone:  (202)  357-1030;  or 
Harry  Blaisdell,  Special  Assistant  to 
Board  Member.  NCUA,  at  above 
address,  or  telephone:  (202)  357-1100. 
SUPPLEMENTARY  INFORMATION: 
Background 

In  1979,  Congress  appropriated 
$6,000,000  to  the  Community 
Development  Credit  Union  Revolving 
Loan  Fund.  In  1980,  the  NCUA  issued  a 
regulation  in  conjunction  with  the 
Conununity  Services  Administration 
implementing  the  revolving  fund 
program.  (See  45  FTl  15171,  March  10. 
1980.)  The  regulation  was  codified  in  12 


CFR  705.  In  1981,  Congress  passed  the 
Omnibus  Budget  Reconcihation  Act  and 
transferred  the  authority  for 
implementation  of  the  Community 
Development  Credit  Union  Revolving 
Loan  Fund  from  the  Community  Services 
Administration  to  the  Secretary  of 
Health  and  Human  Services.  In  1983,  the 
Department  of  Health  and  Human 
Services  issued  a  new  regulation 
implementing  the  program.  (See  48  FR 
53660,  November  28. 1983.)  The 
regulation  was  codified  at  45  CFR  Part 
1076  and  applied  to  loans  made  after 
November  23. 1983.  In  November  of 
1986.  Congress  transferred  the 
Community  Development  Credit  Union 
Revolving  Loan  Fund  and  the  authority 
to  administer  the  Fund  to  the  NCUA. 
Hence,  this  proposed  regulation  is  being 
promulgated. 

The  purpose  of  the  Program  is  to  make 
reduced  rate  loans  to  both  federally- 
and  state-charted  credit  unions  serving 
low  income  communities  so  that  those 
credit  unions  may  provide  needed 
financial  services  and  help  to  stimulate 
the  economy  in  the  communities  served. 
Credit  Unions  need  not  be  federally 
insured  to  participate  in  the  Pro-am. 
The  Program  is  neither  a  start-up 
program  nor  a  remedial  program  for 
problem  credit  unions.  Rather,  it  is  for 
established,  financially  sound  credit 
unicHis  that  wish  to  increase  member 
services  in  their  communities. 

Currently,  Part  705  of  the  NCUA 
Regulations  is  entitled  "Commtmity 
Development  Credit  Union  Program." 
Credit  unions  participating  in  the 
program  have  been  referred  to  as 
community  development  credit  unions 
or  CDCU's.  This  name  has  caused  some 
confusion  due  to  the  fact  that  many 
credit  unions  that  have  not  participated 
in  the  program  are  members  of  a  trade 
association  called  the  National 
Federation  of  CDCU's.  All  references  to 
CDCU's  have  been  eliminated  in  the 
proposed  regulation.  The  proposed 
regulation  is  entitled  "Community 
Development  Revolving  Loan  Program 
for  Credit  Unions"  (Program).  Credit 
unions  taking  part  in  the  Program  are 
referred  to  in  the  proposed  regulation  as 
"participating  credit  unions."  This 
change  should  clarify  any  confusion 
caused  in  the  past. 

Analysis  of  the  Proposed  Rule 

Most  of  the  proposed  regulation  is 
self-explanatory.  However,  this  section 
of  the  supplementary  information  will 
provide  a  summary  of  each  section  of 
the  regulation.  Comments  are  welcome 
and  requested  on  any  aspect  of  the 
proposed  regulation. 


Section  705.0— Applicability 

This  proposed  regulation,  when 
finalized,  will  only  apply  to  loans  made 
after  its  effective  date.  Loans  made 
under  current  Part  705  of  NCUA's  Rules 
and  Regulations  (only  two  loans 
outstanding)  and  those  loans  made 
under  45  CFR  Part  1076  of  the 
Department  of  Health  and  Human 
Services  will  continue  to  be  subject  to 
those  regulations. 

Section  705.1 — Sa^>e 

This  section  states  thai  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions  is  now 
under  the  sole  administration  of  the 
NCUA.  It  also  sets  forth  the  major 
provisions  of  the  regulation. 

Section  705.2— Purpose  of  the  Progrom 

The  purpose  of  the  Program  is  to  make 
loans  to  participating  credit  unions  to 
enable  them  to  provide  basic  financial 
and  related  services  and  to  stimulate 
economic  activities  in  the  communities 
they  serve. 

Section  705.3— Definitions 

Two  definitions  are  set  forth.  First,  a 
"participating  credit  union"  is  defined. 
In  order  to  participate  in  (he  Program,  a 
credit  union  must,  among  other  things, 
be  a  community  credit  union,  and  must 
serve  predominantly  low  income 
members  as  defined  in  the  NCUA 
regulations  (excluding  student  credit 
unions)  for  FCU's.  (See  section  700.1(h) 
and  (i)  of  NCUA  Rules  and  Regulations, 
12  CFR  700.1(h)  and  (i).)  State-chartered 
credit  unions  must  obtain  a  similar 
designation  from  their  state  supervisor. 
If  a  similar  designation  is  unavailable 
from  the  state  supervisor,  NCUA  will 
make  such  determination  during  the 
application  process  (see  section  705.5). 
The  second  term  defined  is  "loans." 
According  to  the  defmition,  NCUA  will 
make  a  determination  as  to  whether  the 
participating  credit  union  will  record  the 
loan  as  a  note  payable  or  as  a 
nonmember  deposit.  Under  the  HHS 
regulation  in  effect  for  most  of  the 
outstanding  monies  in  the  Program,  a 
loan  is  defined  as  a  loan  or  nonmember 
deposit  (see  45  CFR  1076.60-3(b). 
Federal  credit  unions  (FCU's)  interested 
in  participating  in  the  Program  should  b>e 
aware  that  they  may  only  borrow  up  to 
50  percent  of  their  paid-in  unimpaired 
capital  and  surplus,  from  all  sources. 
(See  section  107(9)  of  the  FCU  Act,  12 
U.S.C  1757(9).)  If  the  loan  is  recorded  as 
a  note  payable,  this  limitation  will 
apply.  State-chartered  credit  unions 
should  consult  the  state  act  under  which 
they  operate  to  determine  if  a  similar 
restriction  applies.  Comment  is 
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specifically  requested  on  whether 
Program  funds  received  by  participating 
credit  unions  should  be  recorded  as  a 
note  payable,  a  nonmember  deposit  or 
either  one  at  NCUA's  option. 

Section  705.4— Program  Activities 

This  section  sets  forth  various 
activities  that  a  participating  credit 
union  shall  and  may  provide  to  its 
members.  A  participating  credit  union 
must  provide  basic  member  share 
account  and  loan  services.  Additional 
activities  that  a  participating  credit 
union  may  provide  are  also  listed  in  this 
section. 

Section  705.5— Application  for 
Participation 

This  section  sets  forth  the  application 
procedures  for  those  credit  unions 
wishing  to  participate  in  the  Program. 
Section  705.5(b)(3)  requires  that 
applicant  credit  unions  be  designated  as 
both  low  income  and  community  credit 
unions.  Such  designations  are  made  by 
the  NCUA  for  FCU's.  If  the  designations 
are  unavailable  from  the  state 
supervisor  for  state-chartered  credit 
unions,  the  determination  will  be  made 
by  NCUA  using  the  same  standards 
applied  to  FCU's.  All  applicant  credit 
unions  must  maintain  their  community 
and  low  income  designations  even  if 
changes  in  their  field  of  membership  are 
made. 

Section  705.6 — Community  Development 
Committee 

This  section  sets  forth  the  requirement 
that  credit  unions  participating  in  the 
Program  have  a  Community 
Development  Committee.  The  committee 
serves  as  a  liaison  with  the  community 
and  determines  the  types  of  services 
needed  in  the  community  that  the  credit 
union  may  be  able  to  provide.  The 
Community  Development  Conunittee 
shall  report  annually  to  the  credit  union 
membership,  either  at  the  credit  union's 
annual  meeting  or  in  a  written  report 
distributed  to  all  members.  Credit 
unions  may  also  wish  to  post  the 
committee's  report  in  the  credit  union. 

Section  705.7— Loans  to  Participating 
Credit  Unions 

Loans  to  participating  credit  unions 
will  be  made  up  to  $200,000.  Loan  funds 
must  be  matched  dollar  for  dollar  by  the 
participating  credit  union.  Matching  has 
historically  been  an  important  aspect  of 
the  Program.  The  matching  requirement 
will  enable  participating  credit  unions  to 
strengthen  their  capital  base  and 
provide  increased  services  to  their 
membership.  If  the  matching 
requirement  is  not  met  dollar  for  dollar, 
but  at  least  twenty-five  percent  of  the 


match  is  made,  the  loan  will  be  reduced 
to  the  amount  of  the  match.  If  less  then 
twenty-five  percent  of  the  match  is  met, 
NCUA  may  require  immediate  and  full 
repayment  of  the  loan. 

The  term  of  a  loan  shall  not  exceed 
five  years.  Interest  and  principal 
payments  will  be  made  semiannually. 
The  interest  rate  on  loans  made  to 
participating  credit  unions  will  be 
adjusted  semiannually  and  will  be  at  a 
rate  of  four  points  below  the  average  of 
the  ninety-day  Treasury  bill  with  a  two 
percent  floor.  There  is  no  maximum  cap 
on  the  interest  rate.  NCUA  requests 
comment  on  whether  the  monies 
received  as  interest  payments  on  loans 
should  be  used  to  provide  technical 
assistance  to  participating  credit  unions 
and  what  types  of  technical  assistance 
participating  credit  unions  might  desire. 
This  section  also  addresses  default.  Of 
course,  all  loan  terms  will  be  set  forth  in 
the  loan  agreement  entered  into 
between  the  participating  credit  union 
and  the  NCUA. 

Section  705.8— State  Chartered  Credit 
Unions 

This  section  states  that  state- 
chartered  credit  unions  must  have  the 
approval  of  their  state  supervisor  in 
order  to  participate  in  the  Program. 
State-chartered  credit  unions  must  meet 
all  other  requirements  set  forth  in  this 
regulation.  Although  language  does  not 
appear  in  the  proposed  regulation, 
comment  is  requested  on  whether 
nonfederally-insured  state-chartered 
participating  credit  unions  should  be 
subject  to  NCUA  examination  to  ensure 
compliance  with  this  regulation. 

Section  705.9— Application  Period 

Comment  is  requested  on  how  long 
the  application  period  for  Program 
participation  should  remain  open.  After 
an  initial  set  of  loans  is  made  and  a 
substantial  repayment  is  made  back  to 
the  revolving  fund,  a  new  application 
period  will  open.  Notification  of  new 
appbcation  periods  will  be  published  in 
the  Federal  Register. 


Paperwork  Reduction  Act 

The  proposed  regulation  does  contain 
two  collection  of  information 
requirements.  Proposed  section  705.5 
contains  the  application  procedures  for 
a  credit  union  wishing  to  participate  in 
the  Program.  Section  705.6(a)(2)  contains 
the  requirement  that  participating  credit 
unions  develop  a  community  needs  plan. 

These  collection  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act.  Written 
comments  and  recommendations 
regarding  the  collection  requirements 
should  be  forwarded  directly  to  the 
OMB  Desk  Officer  indicated  below  at 
the  following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503.  ATTN:  Robert  Neal. 

List  of  SubjecU  in  12  CFR  Part  705 

Credit  unions,  Community 
development  revolving  loan  program. 

By  the  National  Credit  Union 
Administration  Board,  this  9th  day  of  April. 
1987. 

Becky  Baker, 
Acting  Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
revise  Part  705  of  its  regulations  as 
follows: 

PART  TOS—COMMUNITY  DEVELOPMENT 
REVOLVING  LOAN  PROGRAM  FOR  CREDIT 
UNIONS 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  amendments, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
proposed  rule  will  affect  only  a  small 
number  of  credit  unions  and  will  not 
impose  an  additional  burden  on  them. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 


Sec. 

705.0  Applicability. 

705.1  Scope. 

705.2  Purpose  of  the  program. 

705.3  Definitions. 

705.4  Program  activities. 

705.5  Application  for  participation. 

705.6  Community  Development  Committee. 

705.7  Loans  to  participating  credit  unions. 

705.8  State-chartered  credit  unions. 

705.9  Application  period. 

Authority:  Public  Law  97-35,  95  Stat.  498; 
Pub.  L.  99-«)9  (H.R.  5554). 

§  705.0    AppUcablllty. 

Monies  from  the  Community 
Development  Revolving  Loan  Fund  for 
Credit  Unions  obligated  after  [effective 
date  of  final  rule)  are  governed  by  this 
regulation. 

$705.1    8cop«. 

(a)  This  Part  implements  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
(Program)  under  the  sole  administration 
of  the  National  Credit  Union 
Administration. 

(b)  This  Part  establishes  the  following: 

(1)  Definitions; 

(2)  The  application  process  for 
participation  in  the  program; 
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(3)  Requirements  for  program 
participation; 

(4)  How  loan  funds  are  to  b«  made 
available  and  their  repayment. 

5  705 J    PurpoM  of  ttw  program. 

The  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions  is  intended  to  support  the  efforts 
of  participating  credit  unions  through 
loans  to  those  credit  unions  in: 

(a)  Providing  basic  financial  and 
related  services  to  residents  in  their 
commimities;  and 

(b)  Stimulating  economic  activities  in 
the  communities  they  service  which  will 
result  in  increased  income,  ownership 
and  employment  opportunities  for  low 
income  residents,  and  other  community 
growth  efforts. 

§705.3    Definraons. 

(a)  Participating  credit  union.  For 
purposes  of  this  Part,  a  state-  or 
federally-chartered  community  credit 
union  that  is  specifically  involved  in 
stimulation  of  economic  development 
activities  and  community  revitalization 
efforts  aimed  at  benefitting  the 
community  it  serves;  that  meets  the 
defninitions  of  predominandy  low 
income  as  found  in  S  700.1(h)  and  (i)  of 
the  NCUA  Regulations,  excluding 

S  700.1(h)(4):  or  applicable  state 
standards;  and  has  submitted  an 
application  and  has  been  selected  for 
participation  in  the  Program  in 
accordance  with  this  Part. 

(b)  Loans.  For  purposes  of  this  Part,  a 
loan  made  by  NCUA  from  the 
Community  Development  Revolving 
Loan  Fund  for  Credit  Unions  to  a 
participating  credit  union  up  to  the 
amount  of  $200,000.  At  the  discretion  of 
NCUA.  such  loans  will  be  recorded  by 
the  participating  credit  union  as  a  note 
payable  or  as  a  nonmember  deposit. 

§  705.4    Progam  activitiM. 

In  order  to  meet  the  objectives  of  the 
Program,  a  credit  union  applicant  must 
provide  a  variety  of  financial  and 
related  8er\'ice8  designed  to  meet  the 
particular  needs  of  the  low  income 
community  served.  These  activities  shall 
include  basic  member  share  account 
and  member  loan  services.  In  addition, 
these  activities  may  include,  but  are  not 
limited  to,  the  following: 

(a)  Member  services,  including: 

(1)  Financial  counseling; 

(2)  Consimfier  education  programs; 

(3)  Home  owner  counseling; 

(4)  Check  cashing; 

(5)  Money  orders; 

(6)  Bill  paying  services;  and 

(7)  Direct  deposit  of  recurring 
payments. 


(b]  Increased  membersbip  and 
capitalization  activities,  including: 

(1)  Membership  drives; 

(2)  Systematic  savings  plans; 

(3)  Encouraging  community 
organizations  to  open  and  increase 
share  accounts. 

S  706.5    AppBcatloii  for  partlclpaUon. 

(a)  Application  to  participate  in  the 
Program  shall  be  submitted  to: 

National  Credit  Union  Adininistratioii. 
Community  Development  Revolving  Loan 
Program  For  Credit  Unions,  1776  G  Street. 
NW.,  Washington,  EJC  20456. 

(b)  The  application  shall  contain  the 
following  information: 

(1)  Information  demonstrating  a  sound 
financial  position  and  the  credit  union's 
ability  to  manage  its  day-to-day 
business  affairs.  Credit  unions  shall 
submit  the  following  for  the  most  recent 
month-end  and  each  of  the  twelve 
months  perceding  that  month-end: 

(i)  Balance  sheet; 

(ii)  Income  and  expense  statement; 

(iii)  Delinquent  loan  list. 

(2)  Evidence  Uiat  the  credit  union  has 
a  need  for  increased  funds  in  order  to 
improve  financial  services  to  its 
members. 

(3)  The  following  information 
concerning  the  credit  union's  field  of 
membership: 

(i)  Current  field  of  membership  as  set 
forth  in  the  credit  union's  charter 
establishing  if  as  a  community-based 
credit  union; 

(ii)  Changes,  if  any,  to  be  made  to  the 
field  of  membership  for  participation  in 
the  Program,  including: 

(A)  Evidence  of  approval  of  change  by 
credit  union  board  of  directors; 

(B)  Evidence  of  submission  and 
approval  of  change  by  either  NCUA 
Regional  Director  or  State  Supervisor 

(iii)  Current  designation  as  a  low- 
income  credit  union. 

(4)  Specifics  of  how  the  credit  union 
proposes  to  serve  the  needs  of  its 
members  and  the  community  with 
Program  funds.  The  applicant  credit 
union  will  also  construct  and  submit  a 
plan  for  its  growth  and  development. 
The  plan  will  set  forth  financial  growth, 
credit  union  development, 
capitalization,  and  the  means  for 
achieving  these  objectives. 

(5)  How  the  credit  union  proposes  to 
cooperate  with  existing  community 
development  programs  of  slate  and 
Federal  agencies,  including  the 
Department  of  Housing  and  Urban 
Development,  the  Department  of  Health 
and  Human  Services  as  well  as  others. 

(c)  NCUA  will  notify  applicant  credit 
unions  as  to  whether  they  have  qualified 
for  a  loan  under  this  Part. 


S  705.0    CommunWy  Davlopiiwit 
Committa*. 

(a)  Each  participating  credit  union,  in 
addition  to  its  other  committees,  shall 
have  a  Community  Development 
Committee.  The  responsibilities  of  the 
Community  Development  Committee  fall 
into  two  interrelated  categories: 
coordination  (liaison)  and  identification 
of  community  needs. 

(1)  Coordination.  The  Community 
Development  Committee  must  establish 
and  maintain  liaison  with  government 
agencies  and  others  having 
developmental  projects  in  the 
community.  This  liaison  will  help  ensure 
a  united  effort  at  redeveloping  the 
community  with  a  minimum  of 
duplication.  The  Community 
Development  Committee  shall  see  to  it 
that  the  community  is  kept  informed  of 
the  participating  credit  union's 
activities. 

(2)  Community  Needs  Plan.  Within  60 
days  after  a  credit  union  has  been 
selected  for  participation  in  the  Program, 
the  Community  Development  Committee 
will  prepare  and  present  to  the 
participating  credit  union's  board  of 
directors,  a  Community  Needs  Plan.  This 
Plan  will  set  forth  the  coordination 
contacts  estabUshed  and  the  details  of 
these  initiatives.  The  plan  will  also 
contain,  in  priority  sequence,  a  list  of 
community  needs  which  the  credit  union 
may  or  may  not  be  able  to  fulfill.  The 
participating  credit  union's  board  of 
directors  will  make  the  decision  as  to 
what  services  the  credit  union  can 
provide.  The  Committee's  responsibility 
is  to  advise  the  board  on  needs  and  to 
provide  sufficient  cost  estimates  and 
"how  to  "  recommendations  to  enable 
the  board  to  reach  the  best  decisions. 

(b)  The  Community  Development 
Committee  shall  be  appointed  by  the 
board  from  among  the  members  of  the 
credit  union,  one  of  whom  must  be  a 
board  member  of  the  participating  credit 
union.  The  Board  shall  determine  the 
number  of  members  on  the  committee 
which  shall  not  be  fewer  than  three  nor 
more  than  five.  Regular  terms  of  the 
committee  shall  be  for  one  or  two  years 
as  the  board  shall  determine;  Provided, 
however,  that  all  terms  shall  be  for  the 
same  number  of  years  and  until  the 
appointment  and  qualification  of 
successors.  No  members  of  the 
Community  Development  Committee 
shall  be  compensated  as  such. 

(c)  In  addition  to  the  Community 
Development  Committee  working  with 
the  credit  union  board  of  directors,  they 
will  report  to  the  credit  union  members 
once  a  year  either  at  the  annual  meeting 
or  in  a  written  report  sent  to  all 
members. 
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(a)  Amount  of  loans.  A  credit  union 
selected  for  participation  in  the  Program 
will  be  eligible  to  receive  up  to  $200,000 
in  the  form  of  a  loan  from  the 
Community  Development  Revolving 
Loan  Fund  for  Credit  Unions.  The 
amount  of  the  loan  will  be  based  on  the 
creditworthiness  of  the  participating 
credit  union,  financial  need,  and  a 
demonstrated  capability  of  a 
participating  credit  union  to  provide 
Hnancial  and  related  services  to  its 
members  as  set  forth  in  its  apphcation. 

(b)  Matching  requirements. 
Participating  credit  unions  will  be 
encouraged  to  develop,  as  rapidly  as 
possible,  a  permanent  capital  source  of 
member  shares. 

(1)  Loan  monies  made  available  must 
be  matched  by  the  participating  credit 
union  by  increasing  its  member  and 
nonmember  share  deposits  in  an  amount 
at  least  equal  to  the  loan  amount. 
Participating  credit  unions  must  meet 
this  matching  requirement  within  one 
year  of  the  approval  of  the  loan 
application  and  must  maintain  the 
increase  in  the  total  amount  of  member 
share  deposits  for  the  duration  of  the 
loan. 

(2)  Drawdown  of  the  loan  to  a 
participating  credit  union  may  be  made 
in  a  maximum  of  two  payments  only. 
Upon  approval  of  its  loan  application, 
and  before  it  meets  its  matching 
requirement,  a  participating  credit  union 
may  receive  50%  of  the  loan  committed. 
The  remaider  of  the  funds  committed 
will  be  available  to  the  participating 
credit  union  only  after  it  has 
documented  that  it  has  met  the  match 
requirement  for  the  total  amount  of  the 
loan  committed. 

(3]  Failure  of  a  participating  credit 
union  to  generate  the  required  match 
within  one  year  of  the  approval  of  the 
loan  will  result  in  the  reduction  of  the 
loan  proportionate  to  the  amount  of 
match  actually  generated.  Payment  of 
any  additional  fimds  initially  approved 
will  be  limited  as  appropriate  to  reflect 
the  revised  amount  of  loan  approved, 
and  any  funds  already  advanced  to  the 
participating  credit  union  in  excess  of 
the  revised  amount  of  loan  approved 
must  be  returned  immediately  to  NCUA. 
Failure  to  return  such  funds  to  NCUA 
upon  demand  shall  result  in  the  default 
of  the  entire  loan. 

(4)  Failure  by  a  participating  credit 
union  to  produce  at  least  25%  of  its 
proposed  match  may  result  in  the 
requirement  by  NCUA  that  immediate 
and  full  repayment  of  the  loan  may  be 
made. 

(c)  Terms  and  repayment.  (1) 
Assistance  made  available  in  this 


program  is  in  the  form  of  a  loan  and 
must  be  repaid  to  NCUA.  All  loans  will 
be  scheduled  for  repayment  within  the 
shortest  time  compatible  with  sound 
business  practices  and  with  the 
objectives  of  the  program,  but  in  no  case 
will  the  term  exceed  five  years.  The 
policy  of  the  NCUA  is  to  revolve  these 
funds  to  qualifying  credit  unions  as 
often  as  practical,  in  order  to  gain 
maximum  economic  impact  on  as  many 
credit  unions  that  are  qualified  to 
participate  in  the  Program  as  possible. 

(2)  Semiannual  interest  payments 
(beginning  six  months  after  the  initial 
distribution  of  a  loan]  and  semiannual 
principal  payments  (beginning  one  year 
after  the  initial  distribution  of  a  loan] 
will  be  required. 

(3]  Participating  credit  unions  will  be 
billed  semiannually  by  NCUA  for  their 
principal  and  interest  payments  due. 

(d]  Interest  rates.  Loans  made  under 
this  rule  shall  bear  interest  at  an 
adjustable  rate  based  on  a  semiannual 
average  of  the  90-day  Treasury  bill  rate 
less  four  percentage  points  with  a  two 
percent  floor.  The  interest  rate  will  be 
adjusted  semiannually.  If  the  90-day 
Treasury  bill  becomes  unavailable. 
NCUA  will  substitute  an  alternative 
index  for  it. 

(e]  Default,  collections  and 
adjustments.  The  terms  of  each  loan 
agreement  shall  provide  for  the 
immediate  acceleration  of  the  unpaid 
balance  for  breach  or  default  in  the 
performance  by  the  participating  credit 
imion  of  the  terms  or  conditions  of  the 
loan.  This  will  include 
misrepresentations,  default  in  making 
interest/principal  payments,  failure  to 
report  insolvency,  failure  to  maintain 
adequate  match  for  the  duration  of  the 
loan  period,  etc.  The  unpaid  balance 
will  also  be  accelerated  and 
immediately  due  if  any  part  of  the  loan 
funds  are  improperly  used,  or  if 
iminvested  loan  proceeds  remain 
unused  for  an  unreasonable  or 
unjustified  period  of  time. 

S  705.8    State-chartcrsd  credit  unions. 

State-chartered  credit  union 
applicants  approved  for  participation  by 
NCUA  must  obtain  written  concurrence 
from  their  respective  state  regulatory 
authority. 

§  705,9    Application  period. 

Applications  for  participating  in  the 
program  will  be  accepted  through 

■   ■  As  additional  funds  become 
available,  new  applications  will  be 
accepted.  Notices  of  availability  of 


funds  will  be  published  in  the  Federal 
Register. 

[PR  Doc.  87-8531  Filed  4-15-87;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[Docket  No.  8908] 

Encyclopaedia  Britannica,  Inc.; 
ProhlbHed  Trad«  Practices 

agency:  Federal  Trade  Commission. 

ACTION:  Notice  of  30  day  period  for 
public  comment  on  petition  by 
Encyclopaedia  Britannica,  Inc.  to  reopen 
and  modify  the  order  in  Docket  No.  8908. 

summary:  Encyclopaedia  Britannica, 
Inc.,  the  respondent  in  Docket  No.  8908, 
filed  a  petition  on  April  2, 1987, 
requesting  that  the  Commission  reopen 
the  proceedings  and  set  aside  the  order 
or,  in  the  alternative,  modify  the  order  to 
expire  on  June  30, 1988,  and  provide 
interim  relief  by  modifying  several 
provisions  of  the  order. 

DATE:  The  deadline  for  filing  comments 
in  this  matter  is  May  8, 1987. 

ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary.  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Requests  for 
copies  of  the  petition  should  be  sent  to 
Public  Reference  Branch,  Room  130. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Tregillus,  Jock  Chung,  staff 
attorneys,  or  Justin  Dingfelder,  Assistant 
Director,  Enforcement  Division,  Bureau 
of  Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202]  326-2970,  326-2984.  and  326-3017. 

SUPPLEMENTARY  INFORMATION:  The 

petitioner,  Encyclopaedia  Britannica, 
Inc.,  sells  encyclopedias  and  related 
products  and  services  direct  to  the 
consumer  by  means  of  in-home,  over- 
the-counter,  direct  mail  and  telephone 
sales  solicitations.  The  order 
modification  request  is  based  on 
claimed  changes  in  conditions  of  fact 
and  law.  The  petition  was  placed  on  the 
public  record  on  April  8, 1987. 

List  of  Subjects  in  16  CFR  Fart  13 

Encyclopedia  sales.  Trade  practices. 
Emily  H.  Rock. 
Secretary^ 
[PR  Doc.  ^-8522  Filed  4-15-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  312 
(Docket  No.  82N-0394] 

Investigational  New  Drug,  Antibiotic, 
and  Biological  Drug  Product 
Regulations;  Treatment  Use  and  Sale; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration. 
action:  Reproposed  rule:  extension  of 
comment  period. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  extending  the 
comment  period  on  a  reproposal  of 
procedures  that  would  make 
investigational  new  drugs  available  to 
desperately  ill  patients  before  general 
marketing  begins.  These  procedures  are 
intended  to  facilitate  the  availability  of 
promising  new  drugs  to  patients  as  early 
in  the  drug  development  process  as 
possible  and  would  apply  to  patients 
with  immediately  life-threatening  or 
other  serious  diseases  for  which  no 
satisfactory  alternative  therapies  exist. 
The  new  procedures  would  also  allow 
sale  of  drugs,  when  no  satisfactory 
alternative  therapy  is  available,  when 
the  drugs  are  provided  for  treatment  use 
to  large  numbers  of  patients  prior  to 
general  marketing.  This  document 
responds  to  requests  for  an  extension  of 
the  comment  period. 

date:  Written  comments  by  May  5, 1987. 
address:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62.  5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  H.  Unger.  Center  for  Drugs  and 
Biologies  (HFN-362).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-295-8049. 
SUPPt^MENTARY  INFORMATION:  In  the 
Federal  Register  of  March  19, 1987  (52 
FR  8840).  FDA  published  reproposed 
procedures  to  facilitate  the  availability 
of  promising  new  drugs  to  desperately  ill 
patients,  with  immediately  life- 
threatening  or  other  serious  diseases,  as 
early  in  the  drug  development  process 
as  possible.  The  new  procedures  would 
also  allow  the  sale  of  drugs,  when  no 
satisfactory  alternative  therapy  is 
available,  when  the  drugs  are  provided 
for  treatment  use  to  large  numbers  of 
patients  prior  to  general  marketing. 

Believing  that  the  compelling  public 
health  advantages  to  be  gained  from 
issuing  a  fmal  rule  as  quickly  as 
possible  constitute  good  cause  under  21 


CFR  10.40(b)(2)  for  providing  less  than 
the  normal  60-day  comment  period,  FDA 
originally  provided  30  days  for  public 
comment  on  the  reproposed  procedures, 
and  announced  plans  to  issue  a  final 
rule  by  May  18, 1987. 

FDA  has  now  received  requests  to 
extend  this  comment  period  from  a  wide 
range  of  interested  persons  and  groups, 
and  in  an  abundance  of  caution  and 
with  the  desire  to  have  all  groups  have 
the  opportunity  for  full  and  adequately 
prepared  participation,  is  granting  a  15- 
day  extension  of  the  comment  period 
until  May  5, 1987.  However,  FDA 
continues  to  be  convinced  of  the  public 
health  advantages  to  be  gained  from 
issuing  a  final  rule  as  quickly  as 
possible  and,  accordingly,  still  intends 
to  issue  a  final  rule  by  May  18, 1987. 

Interested  persons  may,  on  or  before 
May  5. 1987.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the 
reproposed  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  14. 1987. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  87-8670  Filed  4-14-87: 1:46  pmj 

mujNG  COOE  4160-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CGD7  87-05] 

Drawbridge  Operation  Regulations; 
New  Pass,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Florida 
Department  of  Transportation  the  Coast 
Guard  is  considering  a  change  to  the 
regulations  governing  the  New  Pass 
bridge  on  State  Road  789  at  Sarasota. 
Florida,  by  permitting  the  number  of 
openings  to  be  limited  on  Saturdays. 
Sundays,  and  federal  holidays.  This 
proposal  is  being  made  because  of 
complaints  about  vehicular  traffic 
delays.  This  action  should  accommodate 
the  needs  of  highway  traffic  and  still 
provide  for  the  reasonable  needs  of 
navigation. 


DATE:  Comments  must  be  received  on  or 
before  June  1, 1987. 

addresses:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Guard  District.  51  SW.  1st 
Avenue.  Miami.  Florida  33130-1608.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
51  SW.  Ist  Avenue,  Room  816.  Miami, 
Florida.  Normal  office  hours  are  from 
7:30  a.m.  to  4  p.m..  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Zonia  C.  Reyes.  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal 
Persons  desiring  acknowled^ent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District.  wiU  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mrs. 
Zonia  C.  Reyes,  Bridge  Administration 
Speciahst.  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger.  Jr.. 
project  attorney. 

Discussion  of  Proposed  Regulations 

A  new  drawbridge  across  New  Pass, 
at  Sarasota.  Florida,  was  opened  to 
highway  traffic  in  October.  1986.  The 
bridge  currently  opens  on  signal  for  the 
passage  of  vessels.  The  Coast  Guard  has 
received  many  complaints  about 
vehicular  delays  caused  by  frequent 
opening  of  the  drawspan.  The  Florida 
Department  of  Transportation  (FDOT) 
has  requested  that  the  draw  open  on 
signal;  except  that  from  7  a.m.  to  6  p.m. 
on  Saturdays.  Sundays  and  federal 
holidays,  the  draw  need  not  open  except 
on  the  hour,  twenty  minutes  past  the 
hour  and  forty  minutes  past  the  hour.  In 
addition  to  the  FDOT  request  the  Coast 
Guard  has  received  a  variety  of  other 
proposals  to  limit  the  number  of 
openings.  Drawbridge  operation  records 
show  that  the  draw  averages  less  than 
one  opening  per  hour  on  weekdays,  but 
may  average  up  to  5  openings  an  horn- 
on  weekends.  Weekend  traffic  problems 
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appear  to  be  greatest  between  10;00  a.m. 
and  6:00  p.m.  The  proposed  rule  should 
reduce  or  eliminate  highway  traffic 
congestion  caused  by  "back-to-back" 
opening  by  allowing  sufficient  time  for 
accumulated  vehicular  traffic  to 
disperse  between  openings. 

Economic  Assessmeot  and  Certincatioo 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Part  117  is  proposed  to  be  amended 
by  adding  a  new  §  117.311  to  read  as 
follows: 

§117.311    New  Pass. 

The  draw  of  the  State  Road  789 
bridge,  mile  0.0,  at  Sarasota  shall  open 
on  signal;  except  that  from  10  a.m. 
to   6  p.m.,  on  Saturdays.  Sundays, 
and  federal  holidays,  the  draw  need  not 
open  except  on  the  hour,  twenty  minutes 
past  the  hour  and  forty  minutes  past  the 
hour  Public  vessels  of  the  United  States, 
tugs  with  tows,  and  vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  shall,  upon  proper  signal, 
be  passed  at  anytime. 

Dated;  March  2?.  1987. 
M.  |.  O  Brien, 

Captain.  U.S.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District  Acting. 
\VR  Doc.  87-8571  Filed  4-15-87;  8:45  am) 

BILLIMO  COQE  4t10-1«-M 


P06TAL  SERVICE 

39CFR  Part  111 

Change  to  COD  Service  Allowing 
Acceptance  of  Personal  Checks  For 
COO  Payment 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 


summary:  On  February  6, 1987,  the 
Postal  Rate  Commission  issued  an 
Advisory  Opinion  in  response  to  the 
Postal  Service's  Request  in  which  it 
supported  a  change  in  COD  service 
proposed  by  the  Postal  Service.  The 
chsnge  will  allow  recipients  of  Collect 
On  Delivery  Service  (COD)  packages  to 
pay  the  charges  with  personal  checks 
made  out  to  the  COD  mailer  as  a  means 
of  reducing  fraudulent  use  of  COD 
sefvice.  The  existing  regulation  requires 
payment  to  be  made  either  by  check 
made  payable  to  the  Postal  Service,  or 
by  cash.  A  postal  money  order  is  then 
issued  and  remitted  to  the  mailer.  Under 
the  new  procedures,  when  an  addressee 
pays  the  COD  charges  by  check,  that 
check  will  be  promptly  transmitted  to 
the  mailer.  Mailers  will  continue  to 
receive  a  money  order  when  the 
addressee  pays  in  cash. 

Implementation  of  this  change  was 
approved  by  the  Board  of  Governors  of 
the  Postal  Service  at  their  meeting  on 
April  6, 1987.  This  proposed  rule 
concerns  adjustments  in  Postal  Service 
regulations  needed  to  implement  the 
change. 

DATE:  Comments  must  be  received  on  or 
brfore  May  18, 1987. 
ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rates 
Administration,  U.S.  Postal  Service, 
Room  8430.  475  L'Enfant  Plaza,  West 
SW.,  Washington.  DC  20260-5360. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9t00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  In  Room 
8430  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Edmund  J.  Wronski.  (202)  268-5320. 
SUPPLEMENTARY  INFORMATION: 
Fradulent  use  of  COD  mail  has  become 
a  eerious  problem.  In  1985.  based  only 
OB  the  number  of  open  Inspection 
Service  cases  involving  COD  fraud, 
approximately  600.000  COD  parcels 
were  directly  connected  to  some 
deceptive  scheme. 

The  proposed  rules  published  below 
primarily  deal  with  the  internal 
procedures  the  Postal  Service  uses  to 
account  for  delivered  COD  articles.  In 
essence,  when  a  COD  package  is 
tendered  for  delivery,  the  delivering 


employee  will  accept  either  cash,  or  a 
personal  check  made  payable  to  the 
mailer.  If  payment  is  made  in  cash,  the 
Postal  Service  will  issue  a  money  order 
and  send  it  to  the  mailer  (this  part  of 
COD  regulations  remains  unchanged).  If 
payment  is  made  by  personal  check,  the 
Postal  Service  will  send  the  personal 
check  to  the  mailer.  Checks  made 
payable  to  U.S.  Postal  Service  will  no 
longer  be  accepted. 

If  a  mailer  files  a  claim  for  a  lost  COD 
article,  the  postmaster  at  the  office  of 
address  will  search  his  records  for  a 
record  of  delivery.  If  a  record  is  found, 
the  claim  form  will  be  annotated  with 
the  date  of  delivery,  the  check  number, 
and  the  date  if  it  was  sent  to  the  mailer. 
The  claim  will  then  be  forwarded  to  the 
St.  Louis  Postal  Data  Center  for 
adjudication.  In  cases  where  post  office 
records  show  that  the  addressee's 
personal  check  was  sent  to  the  mailer, 
the  claim  will  be  denied.  Indemnity  will 
be  paid  only  presentation  of  additional 
evidence  that  the  check  was  not  cashed. 


Note.— The  section  of  the  F-1.  Post  Office 
.Accounting  Procedures  mentioned  in  section 
914.54a.  below  has  been  reprinted  as  an 
appendix  for  reference  purposes  only. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  [5  U.S.C. 
553(b),  (c)  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a)],  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  amendment 
of  the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  1111 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 11— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  404.  3001-3011.  3201-3219.  3403-3406. 
3621.  5001. 

PART  1— DOMESTIC  MAIL  SERVICES 

2.  Change  §  149.343b(l)(b).  as  follows: 


PART  149— INDEMNITY  CLAIMS 

« 

COD  Claims. 


PART  149— INDEMNIT 

•     1    •     •    • 

149.    insured  and  COC 


*         * 


(b)  Record  is  Found.  If  there  is  a 
record  of  delivery,  date  stamp,  write  the 
date  of  delivery,  to  whom  delivered, 
indicaite  any  unusual  delivery 
conditions,  whether  payment  was  made 
by  check,  the  check  number,  and  the 
date  the  check  was  mailed.  Where 
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appropriate,  furnish  tne  money  order 
numberfs).  If  none  were  issued,  so 
indicate.  Attach  a  copy  of  Form  3818  if 
applicable. 


PART  9— SPECIAL  SERVICES 

3.  Change  section  914,  as  follows: 

PART  914— COLLECT  ON  DELIVERY 
MAIL 

914.1     Description. 

.11    Purpose.  Customers  may  mail  an 
article  for  which  they  have  not  been 
paid  and  have  the  price  and  the  cost  of 
the  postage  collected  from  the  addressee 
when  the  article  is  delivered.  This  is 
collect-on-delivery  or  COD  service.  The 
addressee  has  the  option  of  remitting  the 
amount  due  sender  either  by  cash  or  by 
personal  check  made  payable  to  the 
mailer.  The  Postal  Service  will  forward 
the  check  to  the  mailer  if  payment  is 
made  by  check.  If  the  addressee  pays  by 
cash,  a  postal  money  order  will  be  sent 
to  the  mailer.  The  fees  for  COD  service 
include  insurance  against  loss,  rifling,  or 
damage  to  the  article,  or  failure  to 
receive  a  postal  money  order  if  payment 
has  been  made  by  cash,  or  the 
addressee's  check  if  payment  is  made 
by  check.  Return  receipt  and  restricted 
delivery  services  are  available  upon 
payment  of  the  prescribed  fees  (see  932 
and  933). 
***** 

.18    Delays  in  Remittance.  Mailers 
are  encouraged  to  report  instances  in 
which  there  has  been  undue  delay  in 
receiving  money  orders  or  addressee's 
checks  in  payment  for  COD  articles.  The 
mailer  should  normally  receive  payment 
within  45  days  of  the  day  of  mailing  (75 
days  for  parcels  sent  by  surface  ocean 
transportation).  Delays  in  excess  of 
these  periods  should  be  reported  to  the 
local  postal  inspector-in-charge  giving 
the  date  of  mailing,  parcel  number, 
address  of  delivery,  whether  payment 
was  by  check  or  money  order,  date 
payment  was  received,  and  the  number 
and  date  of  the  payment.  Payment  not 
received  within  these  periods  may  be 
considered  a  loss  for  purposes  of  filing  a 
claim  in  accordance  with  149. 
•         *         *         •         • 

.33    Nursery  Stock  Shipments.  Firms 
mailing  nursery  stock  may  print  special 
COD  tags  bearing  instructions  as  to 
disposition  of  shipments  that  are  not 
immediately  delivered.  These  tags  must 
contain  a  remittance  coupon  that  will  be 
returned  with  the  money  order,  or 
addressee's  check. 

(The  remainder  of  914.33  is  unchanged) 


.33b(2)    Return  this  coupon  with 
money  order,  or  addressee's  check. 

(The  remainder  of  914.33b(2]  is  unchanged] 

914.4    Mailing. 

.41    Preparation  for  Mailing. 

***** 

.413  The  sender  must  securely  affix  a 
COD  tag  to  each  COD  article.  The  tag 
must  show  article  number,  names  and 
addresses  of  sender  and  addressee, 
amount  due  sender,  and  amount  of 
money  order  fee  necessary  to  make 
remittance.  Delivery  employees  will  not 
collect  the  money  order  fee  if  the 
addressee  pays  by  check  made  payable 
to  the  mailer. 

(The  remainder  of  914.413  is  unchanged) 

***** 

.53    Delivery. 

.531    At  Offices  With  Carrier 
Delivery. 
Deliver  COD  mail  as  follows: 

***** 

j.  The  addressee  must  have  the 
amount  of  the  COD  charges  as  the 
carrier  is  not  furnished  change.  The 
carrier  will  also  accept  the  addressee's 
check,  made  payable  to  the  mailer,  for 
the  amount  of  the  COD  charges.  When 
the  addressee  pays  by  check,  the  carrier 
does  not  collect  a  money  order  fee. 
***** 

.533    On  Highway  Contract  Routes 
Affording  Delivery  Service. 

Highway  contract  route  carriers  will 
deliver  COD  mail  if  required  by  the 
contract.  Customers  should  present 
either  the  exact  amount  of  money 
needed  to  pay  the  COD  charges  and  the 
money  order  fee  or  a  check  made 
payable  to  the  mailer  for  the  amount  due 
sender.  No  money  order  fee  will  be 
collected  if  the  addressee  presents  a 
check. 
***** 

.54    Collection  of  Charges. 
Collect  charges  as  follows: 
a.  Collect  at  time  of  delivery  the 
charges  entered  on  the  tags.  The 
addressee  has  the  option  of  paying  the 
charges  either  by  cash  (in  which  case  a 
money  order  fee  will  be  collected),  or  by 
check  made  payable  to  the  mailer  (no 
money  order  fee  is  collected).  Do  not 
accept  checks  made  payable  to  the  U.S. 
Postal  Service.  Delivery  employees  must 
accept  personal  checks  and  see 
identification  as  required  in  accordance 
with  the  provisions  of  section  311.3  of 
Handbook  F-1,  Post  Office  Accounting 
Procedures. 

(The  remainder  of  914.54  is  unchanged) 

.62    Payment  By  Money  Order. 

***** 

.622    Remitting  to  Sender 


Mail  personal  checks  in  a  penalty 
envelope  and  money  orders  in  an  EM03 
penalty  envelope  on  the  day  of  issue  or 
not  later  than  the  following  workday. 
Use  prepaid  (or  business  reply) 
envelopes,  when  furnished  by  mailer. 
Enclose  any  extra  COD  tag  coupons  to 
be  returned. 
*        •        •        *        • 

4.  Delete  914.624.  add  new  .63  and  .64 
as  follows,  and  renumber  .63  through  .67 
as  .65  through  .68. 

.63    Payment  by  check. 

.631    The  addressee's  check  must  be 
made  payable  to  the  mailer.  Checks 
must  be  processed  daily  as  provided  in 
914.621.  Prepare  as  follows: 

a.  Examine  check  for  completeness. 

b.  Enter  COD  number  in  memo  portion 
of  check  if  addressee  has  not  already 
done  so. 

c.  Correct  the  address  printed  on  the 
check,  if  necessary. 

d.  Annotate  the  back  of  the  COD  form 
to  show  that  payment  was  made  by 
check.  Enter  the  check  number  and  date 
the  check  was  mailed. 

.632    Remitting  to  sender 

Return  check  to  mailer  in  accordance 
with  914.622.  File  COD  tag  in 
accordance  with  914.62lf. 

.633    Missing  or  illegible  name  of 
sender  Obtain  the  name  and  address  of 
the  sender  from  the  addressee  and 
request  the  postmaster  at  the  office  of 
mailing  to  review  the  sender's  mailing 
receipt  in  order  to  verify  that  the 
package  was  mailed  by  him.  If  the 
sender  cannot  be  verified,  and  the 
addressee  desires  to  pay  cash,  deliver 
the  article  in  accordance  with  914.623. 
Otherwise,  handle  the  article  in 
accordance  with  159.5c. 

.64    Returned  Money  Orders  and 
Checks. 

Try  to  obtain  the  correct  address  for 
money  orders  and  checks  returned  as 
unclaimed.  If  the  payee  cannot  be 
located,  handle  as  follows: 

a.  Forward  the  money  order  and  a 
statement  of  the  facts  to  the  Money 
Order  Division,  Postal  Data  Center,  P.O. 
Box  14795,  St.  Louis,  MO  63182-9400. 

b.  Send  money  orders  returned  to 
postmasters  endorsed  "Refused,  Out  of 
Business,  or  Fictitious,"  to  the  same 
address. 

c.  Annotate  the  back  of  the  COD  tag 
to  show  when  a  check  has  been 
returned  and  forward  the  returned  check 
to  the  mailer. 

d.  If  money  orders  or  checks  are 
returned  to  postmasters  "Fraudulent," 
make  every  effort  to  return  the  check  to 
the  addressee,  or  the  amount  of  the 
money  order  to  the  purchaser.  If  this 
cannot  be  accomplished,  forward  money 
orders  to  the  Money  Order  Division  and 
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attach  checks  to  the  COO  tag  and  file 
the  tag.  In  each  instance,  note  the 
disposition  of  the  money  order  or  check 
on  the  COD  tag  and  file  the  tag. 

5.  Move  the  text  in  existing  914.66  to 
the  end  of  renumbered  914.66  as  follows: 

.66    Loose  or  Tape-on  Tags. 

•  •        •        *        * 

d.  When  tape-on  tags,  Form  3816a-S 
have  been  used  on  the  parcels,  fasten 
the  loose  ends  down  before  forwarding 
or  returning  the  parcels. 

***** 

6.  Add  new  914.69  as  follows: 

.69  Claims  and  Inquiries  Regarding 
Nonreceipt  of  Checks  or  Money  Orders. 

a.  Inquiries  or  claims  involving  the 
nonreceipt  of  addressee's  checks  or 
money  orders  must  be  submitted  on 
Form  3812  in  accordance  with  the 
provisions  of  DMM  149.2  and  149.3. 

b.  The  postmaster  at  the  office  of 
address  will  indicate  whether  or  not 
post  office  records  show  delivery 
including  the  date  of  delivery,  to  whom 
delivered,  whether  payment  was  made 
by  either  check  or  money  order,  and  the 
money  order  number  (see 
149.343b(l)(b)). 

c.  Postmasters  will  not  participate  in 
any  disputes  regarding  the  addressee's 
check. 

•  *        *        •        • 

7.  Change  914.7,  as  follows: 

914.7    Special  Instructions 

.71    Office  With  950  or  More  Revenue 
Units. 
***** 

.712    Recording  Section. 


b.  Clear  carriers  as  follows: 
(1)  At  the  end  of  each  trip,  or  daily, 
give  the  carrier  a  receipt,  in  duplicate, 
on  the  right  side  of  Form  3821.  Show 
number  of  receipted  tags,  total  amount 
collected  (including  the  amounts  to  be 
remitted  by  check,  by  money  order,  and 
the  money  order  fees),  and  number  of 
returned  packages. 

.715    Remitting  Units. 


e.  At  office  operating  under  system  B: 


8.  Add  the  following  section  (e)  to 
.715e(2): 

(e)  Process  COD  tags  with  checks 
made  payable  to  the  mailer  in 
accordance  with  914.63. 

(3)  The  station  or  branch 
superintendent,  or  designee,  will  receive 
the  receipted  original  Form  3822  from 
the  COD  clerk  and  compare  the  amotmts 
thereon  with  the  totals  on  Forms  3821. 
These  must  agree.  This  individual  will 


also  receive  the  COD  tags  from  the 
money  order  clerk  with  customers' 
receipts  attached.  Verify  separately,  all 
COD  tags  annotated  to  show  payment 
by  check. 

(The  remainder  of  914.715  ia  unchanged) 

***** 

9.  Make  the  following  changes  to 
914.71  through  914.73,  as  follows: 
.716    Main  Office  Window  Unit 

a.  Issue  the  money  orders  and  mail 
addressee's  checks  to  the  mailer,  if  paid 
by  check  (see  914.62). 

b.  Staple  the  customer's  receipt  to  the 
COD  tag  if  appropriate,  or  annotate  the 
back  of  the  COD  tag  as  required  in 

914.631d. 

***** 

g.  Check  one  day's  COD  business 
each  month  to  make  sure  money  orders 
are  being  properly  prepared  and 
promptly  issued,  and  that  COD  tags  are 
properly  annotated  when  paid  by  check. 

(The  Bemainder  of  914.716  is  unchanged] 

***** 

.72    Offices  Having  From  190 
Through  949  Revenue  Units. 

.721    Assignment  of  Clerks. 

Assign  different  clerks  to  the 
following  work  if  possible: 

c.  Money  order  clerk.  To  issue  money 
orders  in  payment  of  COD  charges  and 
to  mail  addressee's  checks  to  the  mailer, 
if  paid  by  check. 

.726    Check  of  COD  Business. 


*        * 


*        * 


b.  Method.  Perform  the  examination 
as  follows: 


(3)  Check  the  COD  tag  file  to  verify 
that  packages  shown  on  Form  381 4-C 
have  been  delivered.  Where  applicable, 
compare  dates  of  money  orders  with 
dates  of  delivery  as  shown  on  the  COD 
tags  and  Form  3814-C 

(5)  Select  at  random  several  delivering 
employees'  receipts  and.  if  paid  by 
money  order,  compare  dates  of  delivery 
with  recorded  dates  of  COD  money 
orders. 

.735    Delivery  From  Rural  Station. 


c.  Process  the  money  order  and 
checks  in  accordance  with  914.62  and 
914.93. 


e.  When  appropriate,  attach 
customer's  receipt  portions  of  money 
orders  to  delivery  office  portions  of 
COO  tags  and  send  them  to  the  main 
post  office. 


f.  The  mam  post  office  will  complete 
Form  3650  to  show  delivery  and  file 
COD  tags.  Customers  receipt  portions  of 
money  orders  will  be  attached  to  the 
tags  if  this  method  of  payment  was 
chosen. 

An  ai^ropriate  amendment  to  39  CFR 
111.3  will  be  published  if  these  changes 
are  adopted. 
Fred  Egglestoo. 

Associate  General  Counsel,  Legislative 
Division. 

Appendix 

F-1.  Post  C^ce  Accounting  Procedures 

CHAPTER  3— HANDUNG  POSTAL 
FUNDS  AND  PROTECTING  FUNDS 
AND  ACCOUNTABLE  PAPER 


33U    Ptrsonal  Checks. 


Si    The  customer's  name  and  complete 
address  must  be  printed  on  the  check.  The 
customer's  telephone  number  must  t>e 
recorded  on  the  check. 

J2    When  a  customer  is  known  by  name 
to  a  postal  employee  on  duty  in  the  unit,  the 
employee  making  the  identification  should 
note  "Cutomer  Known"  on  the  back  of  the 
check  and  then  sign  it. 

.33  If  the  customer  is  unknown,  two 
current  forms  of  identification  from  the 
following  list  must  be  recorded  on  the  dieck: 

a.  Driver's  license; 

b.  MiUtary  identification  card: 

c.  Passport 

d.  Credit  Card:  or 

e.  Other  credentials  showing  the  signature 
and  having  serial  number  or  other  indicia 
that  can  be  traced  to  the  bearer.  Social 
Security  cards  are  not  acceptable 
identification. 

.34    Compare  the  signature  on  the  check  . 
with  the  signature  on  the  identification.  If 
signatures  do  not  match,  do  not  accept  the 
check. 

.35  Reoord  on  the  back  of  the  check  the 
particular  postal  transaction  involved,  such 
as  COD  number,  permit  number,  or  postage 
meter  serial  numtier. 

(FR  Doa  87-8552  Filed  4-1S-87;  8:45  am) 

WUJNO  COOC  r710-l>-M 


39  CFR  Part  265 

Release  of  Information; 
Implementation  of  Freedom  of 
Information  Reform  Act 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  amend  Its  Freedom  of  Information 
Act  regulations  to  incorporate  the  recent 
changes  made  by  the  Freedom  of 
Information  Reform  Act  of  1988  relating 
to  requests  for  law  enforcement  records 
and  to  the  fees  that  may  be  charged  in 
connection  with  I'OIA  requests  for 
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records.  The  proposed  rules  follow  the 
guidelines  recently  issued  by  the  Office 
of  Management  and  Budget. 

DATE:  Comments  concerning  the 
proposed  fee  provisions  should  be 
received  on  or  before  April  20, 1987,  so 
that  the  Postal  Service  can  meet  its 
statutory  requirement  to  publish  revised 
FOIA  fee  regulations  in  final  form  no 
later  than  April  25. 1987.  Comments 
submitted  after  April  20,  but  no  later 
than  May  15. 1987,  will  also  be 
considered  and  incorporated  by  further 
amendment  if  warranted.  Comments  on 
the  law  enforcement  provisions  must  be 
received  by  May  15. 1987. 

ADDRESS:  Written  comments  should  be 
addressed  to  USPS  Records  Office.  U.S. 
Postal  Service,  475  L'Enfant  Plaza,  SW„ 
Washington,  DC  20260-^5010.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9.-00  a.m.  and  4:00  p.m.  in  Room 
8121  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  ].  Smith,  Program  Manager, 
Records  Office  (202)  268-2931. 

SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Reform  Act, 
Pub.  L  99-570  (Reform  Act),  which  was 
signed  into  law  on  October  27, 1986. 
requires  each  agency  to  promulgate,  by 
April  25. 1987,  new  FOIA  fee  regulations 
to  implement  the  changes  made  by  the 
Reform  Act.  The  fee  provisions  must 
conform  to  guidelines  promulgated  by 
the  Office  of  Management  and  Budget 
(OMB).  OMB  published  iU  final  Uniform 
Freedom  of  InJFormation  Act  Fee 
Schedule  and  Guidelines  on  March  27, 
1987  (52  FR  10012).  The  fee  schedule 
included  in  this  proposal  conforms  in  all 
substantial  respects  to  OMB's  final 
guidelines.  The  Postal  Service's  existing 
fee  regulations  that  are  unaffected  by 
the  recent  legislation  are  retained 
without  substantive  change,  and  are 
included  in  this  notice  for  the  sake  of 
readability. 

The  Reform  Act  also  expanded  the 
FOIA  exemption  for  law  enforcement 
records.  These  provisions  were  effective 
immediately  upon  enactment.  This 
proposal  incorporates  the  new  statutory 
language  verbatim  into  the  Postal 
Service's  regulations  concerning  access 
under  the  FOIA  to  law  enforcement 
records. 

List  of  Subjects  in  39  CFR  Part  265 

Release  of  information.  Postal  Service. 

For  the  reasons  set  out  in  this  notice, 
the  Postal  Service  proposes  to  amend 
Part  265  of  39  CFR  as  follows: 


PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552. 

2.  Paragraph  (c)  of  S  265.6  is  revised  to 
read  as  follows: 

§  265.6    Availability  of  records. 
***** 

(c)  Records  of  information  compiled 
for  law  enforcement  purposes.  (1) 
Investigatory  files  compiled  for  law 
enforcement  purposes,  whether  or  not 
considered  closed,  are  exempt  by 
statute  from  mandatory  disclosure 
except  to  the  extent  otherwise  available 
by  law  to  a  party  other  than  the  Postal 
Service,  39  U.S.C.  410(c)(6).  As  a  matter 
of  policy,  however,  the  Postal  Service 
will  normally  make  records  or 
information  compiled  for  law 
enforcement  purposes  available  upon 
request  unless  the  production  of  these 
records: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy: 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  (such  as  the  Postal  Inspection 
Ser\'ice)  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(2)  Whenever  a  request  is  made  which 
involves  access  to  records  described  in 
S  265.6{c)(l)(i)  and  (i)  the  investigation 
or  proceeding  involves  a  possible 
violation  of  criminal  law;  and  (ii)  there 
is  reason  to  believe  that  (A)  the  subject 
of  the  investigation  or  proceeding  is  not 
aware  of  its  pendency,  and  (B) 
disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 


interfere  with  enforcement  proceedings, 
the  Postal  Service  may,  during  only  such 
time  as  that  circumstance  continues, 
treat  the  records  as  not  subject  to  the 
requirements  of  the  Freedom  of 
Information  Act. 

(3)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  agency  (such  as  the  Pc<stal 
Inspection  Service)  under  an  informants 
name  or  personal  identifier  are 
requested  by  a  third  party  according  to 
the  informant's  name  or  personal 
identifier,  the  records  may  be  treated  as 
not  subject  to  the  requirements  of  the 
Freedom  of  Information  Act  unless  the 
informant's  status  as  an  informant  has 
been  officially  confirmed. 

(4)  Authority  to  disclose  records  or 
information  compiled  for  law 
enforcement  purposes  to  persons 
outside  the  Postal  Service  must  be 
obtained  from  the  Chief  Postal 
Inspector,  U.S.  Postal  Service. 
Washington,  DC  20260-2100.  or  his 
designee. 

3.  Paragraph  (d)(1)  of  S  265.6  is 
amended  by  striking  out  "(d)(3)  and 
(e)(8)  of  §  265.8"  In  the  second  sentence 
and  inserting  in  lieu  thereof  "{e)(3)  and 
(g)(5)  of  S  265.8**;  and  by  striking  out 
"(e)(8)  of  S  265.8"  in  the  final  sentence 
and  inserting  in  lieu  thereof  "(g)(5)  of 

§  265.8". 

4.  Paragraph  (d)(2)  of  5  265.8  is 
amended  by  striking  out  "(e)(8)  of 
S  265.8"  in  the  last  sentence  and 
inserting  in  lieu  thereof  "(g)(5)  of 
i  265.8." 

5.  Paragraph  (d)(3]  of  §  265.6  is 
amended  by  striking  out  "(d)(2)  of 

S  265.8"  at  the  end  of  the  first  sentence 
and  inserting  in  lieu  thereof  "(b)  of 
§  265.8." 

6.  Paragraph  (a)(1)  of  §  265.7  is 
amended  by  striking  out  "(3)(2)  §  265.8" 
in  the  next  to  last  sentence,  and 
inserting  in  lieu  thereof  "(f)(2)  of 

§  265.8";  and  by  striking  out  "$10"  in  the 
last  sentence  and  inserting  in  lieu 
thereof  "$25". 

7.  Paragraph  {a)(4)  of  §  265.7  is  revised 
to  read  as  follows: 

S  265.7    Proctdura  for  Inspection  and 
copying  records. 

(a)  •  •  • 

(4)  Request  for  waiver  of  fees.  The 
requester  may  ask  that  fees  or  the 
advance  payment  of  fees  be  waived  in 
whole  or  in  part  A  fee  waiver  request 
shall  indicate  how  the  information  will 
be  used;  to  whom  it  will  be  provided; 
whether  the  requester  intends  to  use  the 
information  for  resale  at  a  fee  above 
actual  cost;  any  personal  or  commercial 
benefit  that  the  requester  expects  as  a 
result  of  disclosure;  and  information  as 
to  the  intended  user's  identity. 
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qualifications,  expertise  in  the  subject 
area,  and  ability  and  intention  to 
disseminate  the  information  to  the 
public.  (See  §  265.8(g)(3).) 

***** 

8.  Paragraph  (c)(2)  of  §  265.7  is  revised 
to  read  as  follows: 

***** 

(2)  Any  fees  authorized  or  required  to 
be  paid  in  advance  by  §  265.8(f)(3)  shall 
be  paid  by  the  requester  before  the 
record  is  made  available  or  a  copy  is 
furnished  unless  payment  is  waived  or 
deferred  pursuant  to  S  265.8(g). 
***** 

9.  Section  265.8  is  revised  to  read  as 
follows: 

§  265.8    Schedule  of  Fees 

(a)  Policy.  The  purpose  of  this  section 
is  to  establish  fair  and  equitable  fees  to 
permit  the  furnishing  of  records  to 
members  of  the  public  while  recovering 
the  full  allowable  direct  costs  incurred 
by  the  Postal  Service.  The  Postal  Service 
will  use  the  most  efHcient  and  least 
costly  methods  available  to  it  when 
complying  with  requests  for  records. 

(b)  Standard  rates. — (1)  Record 
retrieval.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming. 

(i)  Manual  search.  The  fee  for  each 
quarter  hour  spent  by  clerical  personnel 
in  searching  for  records  is  $4.40.  When  a 
search  cannot  be  performed  by  clerical 
personnel  and  must  be  performed  by 
professional  or  managerial  personnel, 
the  fee  for  each  quarter  hour  in 
searching  for  records  is  $5.35. 

(ii)  Computer  search.  The  fee  for 
retrieving  data  by  computer  is  the  actual 
direct  cost  of  the  retrieval,  including 
computer  search  time,  runs,  and 
operator  salary,  as  calculated  in 
accordance  with  the  Information 
Services  Price  List  in  effect  at  the  time 
that  the  retrieval  services  are  performed. 
The  list  is  subject  to  periodic  revision.  A 
copy  of  the  list  is  included  within  the 
public  index.  (See  Appendix  A  for  the 
list  in  effect  on  January  1, 1987.) 

(2)  Duplication,  (i)  Except  where 
otherwise  specifically  provided  in  postal 
regulations,  the  fee  for  duplicating  any 
record  or  publication  is  $.15  per  page. 

(ii)  The  Postal  Service  may  at  its 
discretion  make  coin-operated  copy 
machines  available  at  any  location  or 
otherwise  give  the  requester  the 
opportunity  to  make  copies  of  Postal 
Service  records  at  his  own  expense. 
Unless  authorized  by  the  Records 
Officer,  however,  no  off-site  copying 
shall  be  permitted  of  records  which,  if 
lost,  could  not  be  replaced  without 
inconvenience  to  the  Postal  Service. 


(iii)  The  Postal  Service  will  normally 
furnish  only  one  copy  of  any  record.  If 
duplicate  copies  are  furnished  at  the 
request  of  the  requester,  the  per-page  fee 
shall  be  charged  for  each  copy  of  each 
duplicate  page  without  regard  to 
whefher  the  requester  is  eligible  for  free 
copies  pursuant  to  paragraph  (c)  or  (g). 
At  his  discretion,  when  it  is  reasonably 
necessary  because  of  a  lack  of  adequate 
copying  facilities  or  other 
circumstances,  the  custodian  may  make 
the  requested  record  available  to  the 
requester  for  inspection  under 
reasonable  conditions  and  need  not 
furnish  a  copy  thereof. 

(3)  Review.  The  fee  for  each  quarter 
hour  spent  by  clerical  personnel  in 
reviewing  records  located  in  response  to 
a  commerical  use  request  is  $4.40.  When 
review  carmot  be  performed  by  clerical 
personnel  and  must  be  performed  by 
professional  or  managerial  personnel, 
the  fee  for  each  quarter  hour  is  $5.35. 
Only  requesters  who  are  seeking 
documents  for  commerical  use  may  be 
chai^ged  for  review.  "Review"  is  defined 
in  paragraph  (h)(4)  of  this  section; 
"commerical  use"  is  defined  in 
paragraph  (h)(5)  of  this  section. 

[i]  Micrographics.  Paragraphs  (b)  (1), 
(2)  mid  (3)  of  this  section  also  apply  to 
information  stored  within  micrographic 
systems. 

(c)  Four  categories  of  fees  to  be 
chained.  For  the  purpose  of  assessing 
fees  under  this  section,  a  requester  shall 
be  classified  into  one  of  four  categories: 
commerical  use  requesters;  educational 
and  noncommerical  scientiHc 
institutions;  representatives  of  the  news 
media;  and  all  other  requesters. 
Requesters  in  each  category  must 
reasonably  describe  the  records  sought. 
Fee$  shall  be  charged  requesters  in  each 
cateigory  in  accordance  with  the 
following. 

(1)  Commerical  use  requesters.  Fees 
shall  be  charged  to  recover  the  full 
direct  costs  of  search,  review  and 
duplication  in  accordance  with  the  rates 
prescribed  in  paragraphs  (b)(1)  through 
(3)  of  this  section,  subject  only  to  the 
general  waiver  set  out  in  paragraph 
(g)(1)  of  this  section.  The  term 
"commerical  use  request"  is  defined  in 
paragraph  (h)(5). 

(2)  Educational  and  noncommerical 
scientific  institutions.  Fees  shall  be 
charged  only  for  duplication  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  except  that  the  first  100  pages 
furnished  in  response  to  a  particular 
request  shall  be  furnished  without 
charge.  (See  also  the  general  waiver 
provision  in  paragraph  (g)(1)  of  this 
section.)  To  be  eligible  for  the  reduction 
of  fees  appUcable  to  this  category,  the 
requester  must  show  that  the  request  is 


being  made  as  authorized  by  and  under 
the  auspices  of  a  qualifying  institution 
and  that  the  records  are  not  sought  for  a 
commerical  use,  but  are  sought  in 
furtherance  of  scholarly  or  scientific 
research.  These  institutions  are  defined 
in  paragraphs  (h)(6)  and  (h)(7)  of  this 
section,  respectively. 

(3)  Representatives  of  the  news 
media.  Fees  shall  be  charged  only  for 
duplication  in  accorance  with  paragraph 
(b)(2)  of  tfiis  section,  except  that  the  first 
100  pages  furnished  in  response  to  a 
particular  request  shall  be  furnished 
without  charge.  (See  also  the  general 
waiver  provision  in  paragraph  (g)(1)  of 
this  section.)  To  be  eligible  for  the 
reduction  of  fees  applicable  to  this 
category,  the  requester  must  meet  the 
criteria  in  paragraphs  (h)(8)  of  this 
section,  and  the  request  must  not  be 
made  for  a  commerical  use. 

(4)  All  other  requesters.  Fees  shall  be 
charged  for  search  and  duplication  in 
accordance  with  paragraphs  (b)  (1)  and 
(2)  of  this  section,  except  that  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  search  time  shall  be 
furnished  without  charge.  (See  also 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section.) 

(d)  Aggregating  requests.  When  the 
custodian  reasonably  believes  that  a 
requester  is  attempting  to  break  a 
request  down  into  a  series  of  requests  in 
order  to  evade  the  assessment  of  fees, 
the  custodian  may  aggregate  the 
requests  and  charge  accordingly.  The 
custodian  shall  not  aggregate  multiple 
requests  when  the  requests  pertain  to 
unrelated  subject  matter.  Requests  made 
by  more  than  one  requester  may  be 
aggregated  only  when  the  custodian  has 
a  concrete  basis  on  which  to  conclude 
that  the  requesters  are  acting  in  concert 
specifically  to  avoid  payment  of  fees. 

(e)  Other  costs. — (1)  Publications. 
Publications  and  other  printed  materials 
may,  to  the  extent  that  they  are 
available  in  sufficient  quantity,  be  made 
available  at  the  established  price,  if  any, 
or  at  cost  to  the  Postal  Service.  Fees 
established  for  printed  materials 
pursuant  to  laws,  other  than  the 
Freedom  of  Information  Act,  that 
specifically  provide  for  the  setting  of 
fees  for  particular  types  of  records  are 
not  subject  to  waiver  or  reduction  under 
this  section. 

(2)  Other  charges.  When  a  response  to 
a  request  requires  services  or  materials 
other  than  the  common  ones  listed  in 
paragraph  (b)  of  this  section,  the  direct 
cost  of  such  services  or  materials  to  the 
Postal  Service  may  be  charged,  but  only 
if  the  requester  has  been  notified  of  the 
nature  and  estimated  amount  of  such 
cost  before  it  is  incurred. 
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(3)  Change  of  address  orders. 
Although  change  of  address  informatiaa 
is  not  required  by  the  Freedom  of 
Information  Act  to  be  made  available  to 
the  public  the  fee  for  obtaining  this 
information  in  accordance  with 
paragraph  {d)(l)  of  §  265.6  is  included  in 
this  section  as  a  matter  of  convenience. 
The  fee  for  searching  for  a  change  of 
address  order  is  $1.00.  This  fee  is 
charged  regardless  of  whether  a 
permanent  change  of  address  is  found  in 
file.  {See  paragraph  (g)(5)  of  this 
section.) 

(f)  Advance  notice  and  payment  of 
fees. — (1)  Liability  and  payment  The 
requester  is  responsible,  subject  to 
limitations  on  liability  provided  by  this 
section,  for  the  payment  of  all  fees  for 
services  resulting  from  his  request,  even 
if  responsive  records  are  not  located  or 
are  determined  to  be  exempt  from 
disclosure.  Checks  in  payment  of  fees 
should  be  made  payable  to  "U.S.  Postal 
Service." 

(2)  Advance  notice.  To  protect 
members  of  the  public  from  unwittingly 
incurring  liability  for  unexpectedly  large 
fees,  the  custodian  shall  noFity  the 
requster  if  the  estimated  cost  is 
expected  to  exceed  $25.  When  search 
fees  are  expected  to  exceed  $25.  but  it 
cannot  be  determined  in  advance 
whether  any  records  will  be  located  or 
made  available,  the  custodian  shall 
notify  the  requester  of  the  estimated 
amount  and  of  the  responsibility  to  pay 
search  fees  even  though  records  are  not 
located  or  are  determined  to  be  exempt 
from  disclosure.  The  notification  shall 
be  transmitted  as  soon  as  possible  after 
physical  receipt  of  the  request,  giving 
the  best  estimate  then  available.  It  shall 
include  a  brief  explanatory  statement  of 
the  nature  and  extent  of  the  services 
upon  which  the  estimate  is  based  and 
shall  offer  the  requester  an  opportunity 
to  confer  with  the  custodian  or  his 
representative  in  an  attempt  to 
reformulate  the  request  so  as  to  meet  his 
needs  at  lower  cost.  The  time  period  for 
responding  to  the  request  shall  not  run 
during  the  interval  between  the  date 
such  notification  is  transmitted  and  the 
date  of  receipt  of  the  requester's 
agreement  to  bear  the  cost.  No 
notification  is  required  if  the  request 
specifically  states  that  whatever  cost  is 
involved  is  acceptable  or  is  acceptable 
up  to  a  specified  amount  that  covers 
estimated  cost  or  if  payment  of  all  fees 
in  excess  of  $25  has  been  waived. 

(3)  Advance  payment  Advance 
payment  of  fees  shall  not  be  required, 
except: 

(i)  When  it  is  estimated  that  the  fees 
chargeable  under  this  section  are  likely 
to  exceed  $25a  If  the  requester  has  a 
history  of  prompt  payment  of  FOIA  fees. 


the  custodian  shall  notify  the  requester 
of  the  likely  cost  and  obtain  satigfactory 
assurance  of  full  payment  before 
commencing  work  on  the  request.  If  the 
requester  has  no  history  of  payment  the 
custodian  may  require  an  advance 
payment  of  an  amount  up  to  the  full 
estimated  charge  before  commencing 
work  on  the  request 

(ii)  When  a  requester  has  previously 
failed  to  pay  a  fee  in  a  timely  fashion 
(i.e..  within  30  days  of  the  date  of  the 
billing),  the  requester  shall  be  required 
to  pay  the  full  amount  owed,  and  to 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before 
processing  will  begin  on  a  new  or 
pending  request. 

(iii)  When  advance  payment  is 
required  under  paragraph  (f)(3)  (i)  or  (ii) 
of  this  section,  the  time  periods  for 
responding  to  the  initial  request  or  to  an 
appeal  shall  not  run  during  the  interval 
between  the  date  that  notice  of  the 
requirement  is  transmitted  and  the  date 
that  the  required  payment  or  assurance 
of  payment  is  received. 

(g)  Restrictions  on  Assessing  Fees.— 
(1)  General  waiver.  Fees  shall  not  be 
charged  to  any  requester  if  they  would 
amount  the  aggregate,  for  a  request  or  a 
series  of  related  requests,  to  $10  or  less. 
When  the  fees  for  the  first  100  pages  or 
the  first  two  hours  of  search  time  are 
excludable  under  paragraph  (c)  of  this 
section,  additional  costs  will  not  be 
assessed  unless  they  exceed  $ia  This 
general  waiver  does  not  apply  to  the  fee 
for  providing  change  of  address 
information. 

(2)  Certain  fees  not  charged. — (i)  AH 
requests  except  those  for  commercial 
use.  Fees  shall  not  be  charged  for  the 
first  100  pages  of  duplication  and  the 
first  two  hours  of  search  time  except 
when  the  request  is  for  a  commercial 
use  as  defined  in  paragraph  (h)(5)  of  this 
section.  When  search  is  done  by 
computer,  the  fees  to  be  excluded  for  the 
first  two  hours  of  search  time  shall  be 
determined  on  the  basis  of  the  standard 
rates  set  out  in  the  Information  Services 
Price  List  then  in  effect  (See  Appendix 
A.)  Assessment  of  search  fees  will  begin 
at  the  point  when  the  cost  of  the  search 
(including  the  cost  of  equipment  use  and 
operator's  time)  reaches  the  equivalent 
dollar  amount  of  the  operator's  basic 
rate  for  two  hours  plus  a  factor  to  cover 
benefits. 

(ii)  Requests  of  educational  and 
noncommercial  scientific  institutions, 
and  representatives  of  the  news  media. 
Fees  shall  not  be  charged  for  time  spent 
searching  for  records  in  response  to 
requests  submitted  by  educational  and 
noncommercial  scientific  institutions  or 
representatives  of  the  news  media. 


(3)  Public  interest  waiver.  The 
custodian  shall  waive  a  fee,  in  whole  or 
in  part,  and  any  requirement  for 
advance  payment  of  such  a  fee,  when  he 
determines  that  furnishing  the  records  is 
deemed  to  be  in  the  public  interest 
because  it  (a)  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the  federal 
government,  and  (b)  is  not  primarily  in 
the  commercial  interest  of  the  requester. 
This  waiver  may  be  granted 
notwithstanding  the  applicability  of 
other  fee  reductions  prescribed  by  this 
section  for  requesters  in  certain 
categories.  In  determining  whether 
disclosure  is  in  the  public  interest  for  the 
purposes  of  this  waiver,  the  following 
factors  may  be  considered: 

(i)  The  relation  of  the  records  to  the 
operations  or  activities  of  the  Postal 
Service; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed; 

(iii)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure: 

(iv)  The  significance  of  that 
contribution  to  the  pubhc  understanding 
of  the  subject 

(v)  The  nature  of  the  requester's 
personal  interest  if  any.  in  the 
disclosure  requested;  and 

(vi)  Whether  the  disclosure  would  be 
primarily  in  the  requesters  commercial 
interest 

(4)  Waiver  by  officer.  Any  officer  of 
the  Postal  Service,  as  defined  in  5  221.8. 
his  designee,  or  the  USPS  Records 
Officer  may  waive  in  whole  or  in  part 
any  fee  required  by  this  part  or  the 
requirement  for  advance  payment  of  any 
fee. 

(5)  Waiver  of  fee  for  changes  of 
address.  The  fee  prescribed  by 
paragraph  (e)(3)  of  this  section  is 
waived  when  change  of  address 
information  is  provided: 

(i)  To  a  Federal,  State  or  local 
government  agency  upon  prior  written 
certification  that  the  information  is 
required  for  the  performance  of  its 
duties. 

(ii)  To  persons  requesting  the 
information  for  the  purpose  of  serving 
legal  process  in  accordance  with 
paragraph  (d)(6)(ii]  of  {  265.6. 

(iii)  In  compliance  with  a  subpoena  or 
other  court  order. 

(iv)  To  a  law  enforcement  agency,  for 
oral  requests  made  through  the 
Inspection  Service  in  accordance  with 
paragraph  (d)(6)(iv)  of  S  265.6 

(v)  To  postage  meter  manufacturers 
when  they  are  attempting  to  locate  a 
missing  meter. 
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This  waiver  does  not  apply  to  fees  for 
services  performed  in  accordance  with 
section  122.5  of  the  Domestic  Mail 
Manual. 

(h)  Definitions.  As  used  in  this 
section,  the  term: 

(1)  "Direct  costs"  include 
expenditures  actually  incurred  in 
searching  for  and  duplicating  (and  in  the 
case  of  commercial  requesters, 
reviewing)  documents  to  respond  to  a 
FOIA  request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  a  factor  to  cover 
benefits)  and  the  cost  of  operating 
duplicating  machinery.  Not  included  in 
directs  costs  are  overhead  expenses 
such  as  costs  of  space,  and  heating  or 
hghting  the  facility  in  which  the  records 
are  stored. 

(2)  "Search"  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  Searches  may  be 
done  manually  or  by  computer  using 
existing  programming.  A  line-by-Hne 
search  will  be  conducted  only  when 
necessary  to  determine  whether  the 
document  contains  responsive 
information  and  will  not  be  employed  in 
those  instances  in  which  duplication  of 
the  entire  document  would  be  the  less 
expensive  and  quicker  method  of 
complying  with  a  request.  "Search"  does 
not  include  review  of  material  to 
determine  whether  the  material  is 
exempt  from  disclosure  (see  paragraph 
(h)(4)  of  this  section. 

(3)  "Duplication"  refers  to  the  process 
of  making  a  copy  of  a  document 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  the  form  of  paper 
copy,  microform,  audio-visual  materials, 
or  machine  readable  documentation 
(e.g.,  magnetic  tape  or  disk),  among 
others.  The  copy  provided  must  be  in  a 
form  that  is  reasonably  usable  by 
requesters. 

(4)  "Review"  refers  to  the  process  of 
examining  documents  located  located  in 
response  to  a  request  that  is  for  a 
commercial  use  (see  paragraph  (h)(5)  of 
this  section  to  determine  whether  any 
portion  of  any  document  located  is 
exempt  from  mandatory  disclosure.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions.  Charges  may 
be  assessed  only  for  the  initial  review, 
i.e.,  the  first  time  the  applicabihty  of  a 
speciHc  exemption  is  analyzed.  Costs 
for  a  subsequent  review  are  properly 
asflessable  only  when  a  record  or 


portion  of  a  record  withheld  solely  on 
the  basis  of  an  exemption  later 
determined  not  to  apply  must  be 
reviewed  again  to  determine  the 
applicability  of  other  exemption  not 
previously  considered. 

(5)  "Commercial  use  request"  refers  to 
a  request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  farthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a  request 
properly  belongs  in  this  category,  the 
Postal  Service  will  look  to  the  use  to 
which  the  requester  will  put  the 
documents  requested.  If  the  use  is  not 
clear  from  the  request  itself,  or  if  there  is 
reasonable  cause  to  doubt  the 
requester's  stated  use,  the  custodian 
shall  seek  additional  clarification  from 
the  requester  before  assigning  the 
request  to  this  category. 

(6)  "Educational  institution"  refers  to 
a  pre-school,  a  pubhc  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(7)  "Noncommercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
as  that  term  is  defined  in  paragraph 
(h)(5)  of  this  section,  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the  results 
of  which  are  not  intended  to  promote 
any  particular  product  or  industry. 

(8)  "Representative  of  the  news 
media"  refers  to  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  pubhsh  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Requests 
by  news  organizations  for  information 
that  will  be  used  for  the  furtherance  of 
the  organization's  conmiercial  interests, 
rather  than  for  the  dissemination  of 
news  to  the  public,  shall  be  considered 
commercial  use  requests.  Examples  of 
news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive.  A 
"freelance"  journalist  will  be  regarded 
as  a  representative  of  the  news  media  if 
he  can  demonstrate  a  solid  basis  for 
expecting  publication  through  a  news 


organization,  even  though  not  actually 
employed  by  it.  This  may  be 
demonstrated  either  by  a  publication 
contract  with  the  news  organization  or 
by  the  past  publication  record  of  the 

requester. 

***** 

10.  Appendix  A  to  Part  265  is  revised 
to  read  as  follows: 

APPENDIX  A— INFORMATION  SERVICES 
PRICE  UST  IN  EFECT  JANUARY  1. 1987 

Whenever  an  individual  requests 
information  which  must  be  retrieved  by 
computer,  standard  charges  will  be  incurred 
based  upon  resources  required  to  furnish  this 
information.  Estimates  are  provided  to  the 
requester  in  advance  and  are  based  on  the 
following  standard  price  list. 


Deacnptioaof  aaivices 

Price 

UnM 

A.   System  ulfcatton  Hfvtces: 

Canlral      Procesaor      Unit 

How. 

tCPU). 

3085(3  NISDC 

SS.843.B4 

3084C3X  SL  Lo»js -.... 

5,978.73 

5.978.73 

3090-tOO  St  Lout. 

6.208.84 

4381-C  NtSOC            ft 

554.73 

WilliB»«arre. 

5870  Mnna(«)0fc 

4,726.46 

5880  San  Mateo 

4.95146 

5880  New  YortL 

5,670.56 

5890  Mnne^xiM 

•.078.36 

DM      Ua^je      (Seteclor) 

203.53 

Hour. 

Channel 

MuMpleiKK  (Byle)  Channet.... 

163.41 

Hour. 

Tape   Ue^je  (Block  MPX) 

6.44 

Hour. 

Channel 

Volume  Mounts _- 

1.47 

Mourt. 

Minimum  Job  Charge 

1.00 

Job. 

3800  Pnntlng _. 

^57 

1000  Inea. 

B   System  occtipancy  charges: 

Tape  Occupancy - 

60.63 

Hour. 

Teloproceasing  Occupancy... 

10.46 

Hour. 

C.  System  spooDng  charges: 

Cards  Read,  Local 

.59 

1000  Card*. 

.06 

lOOOCaitla. 

Unes  Pooled.  Local 

ZSl 

1000  Unes. 

Lmes  Pnnted.  Remote 

.26 

1000  Lines. 

Cards  Punct>ed,  Loc^ 

6.73 
.58 

1000  Cards. 

Cards  Punched.  Remote 

1000  Cards. 

D.  Periphery  charges: 

Keypunching 

5.60 

ICOCwds. 

Key-to-Tape -      . — 

3218 

Hour. 

MicfofHm    Processing,   On- 

6169 

line. 

Urroflcha  Processina      

.01 

Frame. 

Microflcha  Duplicating _-... 

.05 

ShaaL 

31.45 

Hour. 

47.18 

Hour. 

time. 

Systems  Analysis  Support.... 

36.90 

Hour. 

Systems  Analysis  Support 

65.35 

Hour. 

Overtime. 

Inspection  Service  Process- 

2.960.00 

Par  A/P. 

tn» 

Customer  Support  TachnJ- 

16.00 

Hour. 

ciarv 

Computer  Support  Speciel- 

ISt 

Tetecommunications    Hard- 

16.90 

Hour. 

18.80 

Hour. 

ware  Tachnioan. 

Computer  Systems  Special- 
ist 
Tetecommunicationa    Hard- 

19.50 

How. 

23.50 

Hour. 

ware  Specialist 

Nucleus  Piocess»ig. 

9.14 

1000  Trans. 

Fred  Eggleston, 

Assistant  General  Counsel,  Legislative 

Division. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Ch.  I 
(CGD  86-074] 

Regulations  for  Sett-elevating 

Off st>ore  Service  Vessels  (Uftboats) 

agency:  Coast  Guard,  DOT. 

action:  Advanced  Notice  of  Proposed 
rulemaking. 

summary:  The  Coast  Guard  is  soliciting 
early  public  input  and  comment 
concerning  a  proposal  to  establish 
safety  standards  for  self-elevating 
offshore  service  vessels,  commonly 
known  as  liftboats.  The  high  rate  of 
casualties  experienced  by  these  vessels 
emphasizes  the  need  for  specific 
regulations  addressing  the  hazards 
inherent  to  their  operations.  The  primary 
areas  of  regulation  tentatively  being 
considered  relate  to  vessel  design, 
equipment,  and  operating  standards  for 
both  new  and  existing  vessels.  The 
Coast  Guard  anticipates  that  the 
development  and  enforcement  of 
standards  specifically  addressing  the 
unique  hull  forms  and  operating 
characteristics  associated  with  liftboats 
should  significantly  improve  their  safety 
record. 

DATES:  Comments  must  be  received  on 
or  before  July  15, 1987. 
ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/ 
21)(CGD  88-074).  U.S.  Coast  Guard, 
Washington.  DC,  20593-0001.  Comments 
on  this  notice  will  be  available  for 
examination  and  copying  between  8 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  holidays  at  the  Office  of  the 
Marine  Safety  Council  (G-CMC/21), 
Room  2110.  Coast  Guard  Headquarters. 
2100  Second  Street.  SW..  Washington, 
DC  20593-0001.  Comments  may  also  be 
hand  delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Commander  G.  Randy  Speight,  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection  (G-MVI-4), 
(202)  267-2307. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  advance  notice  of 
proposed  rulemaking  (ANPRM)  by 
submitting  written  views,  data,  or  other 
input.  Comments  should  include  the 
names  and  addresses  of  the  persons 
making  them,  identify  the  ANPRM  {CGD 
86-074)  and  the  portion  of  the  notice  to 
which  the  comment  applies.  All 
comments  received  before  the  comment 
period  expires  will  be  considered  in 
determining  the  course  of  action  to  be 
taken.  Receipt  of  comments  will  be 


acknowledged  if  a  stamped  self- 
addressed  post  card  is  enclosed. 

On  February  14, 1983,  the  Coast  Guard 
published  an  ANPRM  concerning  new 
construction  of  Offshore  Supply  Vessels 
(OSVs)  (48  FR  6636).  The  information  in 
that  ANPRM  presents  the  Coast  Guard's 
overall  approach  with  respect  to 
developing  comprehensive  standards  for 
conventional  offshore  supply  vessels  as 
contrasted  with  liftboats  and  other  non- 
conventional  OSVs.  On  March  7, 1985 
the  Coast  Guard  published  an  ANPRM 
(CGD  84-098)  for  revising  the 
Regulations  that  apply  to  Outer 
Continental  Shelf  Activities  (50  FR 
9290).  Some  of  the  comments  received  in 
that  rulemaking  addressed  liftboats  and 
will  be  considered  along  with  the 
comments  received  in  response  to  this 
notice. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  notice  are  Commander  G. 
Randy  Speight,  Office  of  Marine  Safety. 
Security  and  Environmental  Protection 
(G-MVl-4).  and  WiUiam  R.  Register. 
Office  of  Chief  Counsel. 

Background 

An  offshore  supply  vessel  (OSV)  is 
defined  in  46  U.S.C.  2101(19)  as  a  motor 
vessel  of  more  than  15  gross  tons  but 
less  than  500  gross  tons  that  regularly 
carries  goods,  supplies,  or  equipment  in 
support  o/ exploration,  exploitation,  or 
production  of  offshore  mineral  or  energy 
resources  and  is  not  a  small  passenger 
vessel.  These  vessels  are  regulated 
under  the  authority  contained  in  46 
U.S.C.  3306  which  also  requires  that  in 
prescribing  OSV  regulations  their 
characteristics,  methods  of  operation, 
and  the  nature  of  their  service  must  be 
taken  into  account. 

Conventional  offshore  supply  vessels 
have  been  regulated  principally  under 
applicable  provisions  of  46  CFR 
Subchapter  I  since  the  enactment  of  Pub. 
L.  96-378  in  October  1980.  However, 
many  non-conventional  offshore  supply 
vessels,  including  liftboats.  are  not 
inspected  under  these  regulations. 
Heretofore,  these  non-conventional 
offshore  supply  vessels  have  been 
regulated  primarily  under  the  provisions 
of  46  CFR  Subchapter  C,  which  contains 
safety  regulations  for  uninspected 
vessels. 

The  Coast  Guard  estimates  that  there 
are  nearly  500  of  these  non-conventional 
offshore  supply  vessels  in  service  that 
meet  the  46  U.S.C.  2101(19)  definition  of 
OSVs.  These  vessels  are  used  primarily 
as  temporary  platforms  from  which  a 
small  crew  can  perform  well  and 
platform  maintenance  projects.  These 
vessels  have  become  more  and  more 


sophisticated  in  recent  years. 
Approximately  250  of  these  are  self- 
elevating,  self-propelled  service  vessels, 
i.e.,  liftboats,  of  less  than  300  gross  tons 
that  operate  primarily  in  the  Gulf  of 
Mexico. 

A  review  of  casualties  involving 
liftboats,  indicates  that  for  the  three 
year  period  beginning  in  1982,  5.6%  of 
the  lihboat  fleet  of  approximately  250 
vessels  have  been  involved  in  sinking  or 
capsizing  casualties.  The  major  causes 
of  the  casualties  have  been  operator 
error,  inadequate  stability,  or  leg 
failures.  The  casualty  rate  for  Uftboats  is 
11  times  greater  than  that  for  the 
conventional  OSV  fleet.  Additionally, 
the  National  Transportation  Safety 
Board,  in  their  recommendations  M-84- 
004,  M-85-112  through  115,  and  M-86- 
119,  resulting  from  their  investigation 
into  three  liftboat  casualties, 
reconunended  that  the  Coast  Guard 
establish  regulations  addressing  these 
vessels,  particularly  in  the  area  of 
stability,  operating  conditions,  and 
operator  qualifications.  As  a  result  of 
these  findings,  it  has  become  clear  that 
the  regulations  for  Uninspected  Vessels 
contained  in  46  CFR  Subchapter  C  are 
inadequate  in  regulating  liftboat 
operation. 

Proposal 

The  Coast  Guard  intends  to  pursue 
development  of  regulations  for  non- 
conventional  OSVs  in  two  distinct 
phases.  The  first  phase  will  address 
liftboats.  These  vessels  will  be 
addressed  first  because  of  their 
particulariy  high  casualty  rate.  The 
second  phase  will  consist  of  regulation 
development  for  those  vessels  having 
traditional  hull  forms  and  which  meet 
the  46  U.S.C.  2101(19)  definition  of 
offshore  supply  vessel  but  which 
heretofore  have  not  been  regulated 
under  46  CFR  Subchapter  I.  This  notice 
solicits  comments  only  on  the  phase  of 
regulation  development  addressing 
liftboats.  Regulation  development  under 
the  second  phase  will  be  considered  at  a 
future  time. 

The  primary  areas  of  regulation  being 
considered  relate  to  vessel  design, 
equipment,  and  operating  standards.  It 
is  envisioned  that  any  new  standards 
developed  would  incorporate  existing 
requirements  wherever  possible, 
particularly  those  that  have  and  are 
being  applied  to  conventional  OSVs. 
However,  because  of  the  unique  design 
and  operating  characteristics  exhibited 
by  these  liftboats,  many  of  the  current 
requirements  applied  in  inspecting  and 
certificating  conventional  OSVs  are 
inadequate  to  ensure  the  safe  operation 
of  these  vessels. 
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In  order  to  resolve  the  problems  that 
currently  plague  liftboats,  the  Coast 
Guard  is  considering  addressing  the 
following  safety  concerns: 

1.  Development  of  specific  stability 
and  structural  criteria  which  account  for 
variations  in  the  area  of  operation. 

2.  The  need  for  vessel  operating 
manuals  addressing  various  operating 
modes  under  differing  environmental 
and  loading  conditions. 

3.  Upgrading  of  Ufesaving  equipment 
requirements. 

4.  Upgrading  of  fire  protection 
requirements. 

5.  Development  of  standards  for 
transport  of  hazardous  chemicals  on 
board  these  vessels. 

6.  Development  of  minimum  standards 
of  qualification  for  vessel  operators  of 
these  vessels. 

7.  Development  of  workplace  safety 
standards  for  industrial  workers  that 
work  on  these  vessels. 

In  this  notice,  the  Coast  Guard  is 
specifically  requesting  input  and 
comments  relating  to  the  topics  hsted 
above.  Additionally,  comments  are 
requested  regarding  development  of 
separate  standards  for  existing  liftboats, 
as  contrasted  with  new  construction, 
together  with  information  identifying 
probable  difficulties  that  existing 
vessels  may  encounter  in  meeting 
standards  in  the  above  categories. 

Economic  and  Other  Impact 

This  rulemaking  action  is  classified  as 
non-major  under  Executive  Order  12291 
and  as  significant  rulemaking  under 
DOT  policies  and  procedures  (44  FR 
11034;  February  26. 1979).  This 
rulemaking  represents  a  significant 
change  in  policy  with  respect  to  liftboats 
since,  as  mentioned  above,  these  vessels 
have  been  previously  regulated 
primarily  under  Title  46  CFR  Subchapter 
C. 

Although  this  rulemaking  is  expected 
to  establish  minimun  requirements  for 
existing  vessels,  the  primary  thrust  will 
be  directed  toward  vessels  constructed 
after  the  effective  date  of  the  final  rules. 
Additionally,  some  costs  are  anticipated 
to  be  offset,  in  substantial  part  by  the 
estimated  savings  in  amounts  paid  in 
liability  claims  and  insurance  premiums 
because  of  a  reduction  in  the  frequency 
and  severity  of  the  casualties  to  which 
these  vessels  have,  historically,  been 
victim.  Accordingly,  these  rules  are  not 
expected  to  impose  substantial  costs  on 
the  liftboat  industry.  Likewise,  no 
significant  energy  or  environmental 
impacts  are  anticipated  as  a  result  of 
this  rulemaking:  nor  are  major  impacts 


on  state  or  local  government  agencies  or 
small  entities  expected. 

Economic  impact  and  other  impacts 
whidi  are  expected  include: 

a.  An  immediate  requirement  for  a 
complement  of  officers  6uid  crew  that 
hold  appropriate  marine  licenses  and/or 
documents.  The  licenses  and 
qualifications  would  be  the  same  or 
similar  to  those  required  for 
conventional  OSVs  and  may,  in 
addition,  include  a  requirement  for 
specialized  knowledge  of  the  stability 
and  operating  characteristics  unique  to 
these  vessels. 

b.  Development  of  adequate  stability 
and  operating  criteria  that  will  allow  for 
safe  operation  of  these  vessels  in  all 
modes.  This  could  require  the  owner  to 
modify  the  vessel's  design  and  perform 
stability  tests. 

c.  Development  or  incorporation  of 
appropriate  leg  strength  and  design 
criteria.  This  could  include  certification 
of  design  at  the  expense  of  the  owner. 

d.  Additional  operating  expenses  due 
to  periodic  inspection  and  routine 
drydocking  requirements. 

e.  Possible  reduction  of  insurance 
premiums  because  of  Coast  Guard 
certtfication. 

f.  Limitation  of  the  route  of  existing 
vessels  that  do  not  meet  the  stability 
requirements  for  unrestricted  routes. 

The  Coast  Guard  plans  to  prepare  a 
regulatory  evaluation  at  the  NPRM  stage 
addressing  the  above  economic  and 
other  concerns.  Public  input  and 
comment  relating  to  anticipated  costs, 
benefits,  and  impacts  of  the  rulemaking 
would  be  helpful  and  are  specifically 
requested. 

Paperwork  Requirements 

This  rulemaking  would  require  owners 
of  lifeboats  to  submit  a  completed 
"Application  for  Inspection  of  U.S. 
Veseel"  (CG-3752)  to  an  Officer  in 
Charge,  Marine  Inspection.  This  existing 
form  would  be  required  for  the  initial 
inspection  and  for  each  subsequent 
inspection.  Estimated  time  to  complete 
this  form  is  three  minutes. 

Owners  of  these  vessels  would  also 
be  required  to  maintain  the  "Certificate 
of  Inspection"  and  "Stability  Letter" 
issued  by  the  Coast  Guard  aboard  the 
inspected  vessel. 

iHan  or  drawing  submissions  might 
also  be  required  as  a  result  of  this 
rulemaking.  Further,  preparation  of 
operating  manuals,  submittal  of  those 
manuals  to  the  Coast  Guard,  and 
maintenance  of  those  manuals  on  the 
vesael  might  be  required. 


Environnrantal  Consideratioas 

As  a  part  of  this  rulemaking,  the  Coast 
Guard  is  considering  the  environmental 
impact  the  regulations  might  have.  An 
environmental  assessment  will  be 
prepared  and  placed  on  file  in  the 
rulemaking  docket  before  publishing  an 
NPRM. 


Available  Materials 

In  commenting  on  this  advance  notice 
of  proposed  rulemaking,  commenters 
may  wish  to  consider  the  various 
materials  relating  to  the  Coast  Guard's 
casualty  review  and  the  NTSB 
recommendations  referenced  above. 
These  materials  are  available  for  public 
inspection  and  copying  at  the  address 
listed  above  (under  ADDRESSES]  for 
submitting  comments. 

Dated:  April  13, 1987. 

Pj\.  YostJ 

Admiral,  U.S.  Coast  Guard,  Commandant 

[FR  Doc.  87-8572  Filed  4-15-87:  8:46  am) 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  225 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Foreign  Acquisition 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  Council  is  considering 
changes  to  DFARS  225.105(8-75)  to 
clarify  that  the  50%  evaluation  factor  of 
the  Balance  of  Payments  Program  shall 
not  apply  to  any  offer  submitted  in 
response  to  a  solicitation  for  a  civil 
works  project,  funded  by  civil  works 
appropriations. 

DATE:  Comments  on  the  proposed 
revisions  should  be  submitted  in  writing 
to  the  Acting  Executive  Secretary,  DAR 
Council,  at  the  address  shown  below,  on 
or  before  June  15, 1987,  to  be  considered 
in  the  formulation  of  the  final  rule. 
Please  dte  DAR  Case  86-144  in  all 
correspondence  related  to  this  issue. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Owen  Green,  Acting  Executive 
Secretary,  ODASD(P)/DARS.  c/o 
OASD(A&L)  (M&RS).  Room  3C841,  Thb 
Pentagon.  Washington.  DC  20301-3062. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Owen  Green,  Acting  Executive 
Secretary,  DAR  Council,  telephone  (202) 
697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

As  currently  written.  DFARS 
225.105(5-75)  seems  to  draw  a 
distinction  between  offers  received  from 
qualifying  countries  and  those  received 
from  nonqualifying  countries,  i.e..  in  the 
latter  case  contracting  officers  have 
read  the  DFARS  to  require  application 
of  the  50%  evaluation  factor  under  the 
Balance  of  Payments  Program.  This 
proposed  revision  clarifies  the  coverage 
and  removes  the  implied  distinction. 

B.  Regulatory  Flexibility  Act 
InfonnatioD 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq. 
because,  although  the  proposed  rule  will 
apply  to  small  businesses,  it  affects  only 
direct  purchases  made  by  the 
Department  of  Defense  and  not  materiel 
incidental  to  civil  works  construction 
contracts.  Overall,  the  proposed  rule 
will  have  very  little  effect  on  small 
businesses  since,  as  a  rule,  they  are  not 
prospective  offerors  for  the  types  of 


construction  equipment  separately 
acquired  in  these  procurements.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DAR  Case  87-610D  in 
correspondence. 

C  Paperwork  Reduction  Act 
Information 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  changes  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 
Owen  L.  Green,  III. 

Acting  Executive  Secretary.  Defense 
Acquisition  Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Part  225  be  amended  as  follows: 


PART  225— FOREIGN  ACQUISITION 

1.  The  authority  citation  for  48  CFR 
Part  225  continued  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

2.  Section  225.105  is  amended  by 
revising  paragraphs  (S-71)  and  (S-75)  to 
read  as  follows: 

§  25.105    Evaluating  offers. 


(S-71)  Except  as  provided  in  this 
paragraph  (S-71)  and  in  accordance 
with  (S-73).  (S-74),  and  {S-75)  below, 
offers  shall  be  evaluated  so  as  to  give 
preference  to  domestic  offers  as  follows: 


(S-75)  For  equipment  or  supplies  for 
civil  works  projects,  fimded  by  civil 
works  appropriations,  offers  shall  not  be 
subject  to  the  50%  evaluation  factor  of 
the  Balance  of  Payments  Program,  but 
shall  be  subject  to  the  6%  and  12% 
evaluation  factors  of  the  By  American 
Act,  unless  a  specific  waiver  of  the  Buy 
American  Act  is  otherwise  obtained  for 
that  acquisition  through  the  procedures 
of  this  subpart. 

(PR  Doc.  87-8567  Filed  4-15-87;  8:45  am] 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appKcat}le  to  ttie 
puMic.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttwrity,   filir>g  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 


Agriculture.  Food  and  Nutrition  Service, 
3101  Park  Center  Drive.  Alexandria, 
Virgkiia  22302. 

Dated:  April  9,  1987. 
S.  Ama  Kondratas, 

Acting  Administrator,  Food  and  Nutrition 
Service. 
[FR  Doc.  87-6515  Filed  4-15-87;  8:46  am] 
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Food  and  Nutrition  Service 

Natiortal  Advisory  CouncH  on  Child 
Nutrition;  IMeeting 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
notice  is  hereby  given  that  the  National 
Advisory  Council  on  Child  Nutrition, 
established  by  section  15  of  the  National 
School  Lunch  Act  to  make  a  continuing 
study  of  the  Child  Nutrition  Programs  of 
the  U.S.  Department  of  Agriculture,  has 
scheduled  a  meeting  for  June  2-4, 1987. 

DATE:  The  meeting  will  take  place  from 
9:00  a.m.  to  5:00  p.m.  on  Tuesday  and 
Wednesday,  June  2  and  3  and  TTiursday, 
June  4  from  9:00  a.m.  to  noon. 

ADDRESS:  The  meeting  will  be  held  at 
the  Days  Inn  of  Crystal  City,  2000 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lou  Pastura,  Child  Nutrition 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302,  (703)  756-3620. 
8UPPl£MENTARY  INFORMATION:  The 

meeting  will  be  devoted  primarily  to  a 
discussion  of  the  Department's  response 
to  the  Council's  recommendations 
contained  in  the  1986  biennial  report  to 
the  President  and  the  Congress  as  well 
as  current  program  issues.  If  time 
permits,  the  general  public  will  be 
allowed  to  participate  in  the 
discussions.  The  agenda  will  be 
available  15  days  prior  to  the  meeting. 
Requests  for  the  agenda  should  be  sent 
to  Mr.  George  A.  Braley,  Executive 
Secretary,  National  Advisory  Council  on 
Child  Nutrition.  U.S.  Department  of 


Soil  Conservation  Service 

Bolton  Critical  Area  Treatment  RC&D 
Measure,  Warren  County,  NY 

agency:  Soil  Conservation  Service, 
USDA. 

ACTRHC  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500h,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Bolton  Critical  Area  Treatment  RC&D 
Measure,  Warren  County,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  A.  Dodd,  State  Conservationist, 
Soil  Conservation  Service,  James  M. 
Hanley  Federal  Building.  100  S.  Clinton 
Street,  Room  771,  Syracuse,  New  York 
13260,  telephone  (315)  423-5521. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
Hndings,  Paul  A.  Dodd,  State 
Conservationist,  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project. 

The  measure  concerns  a  plan  for 
reducing  critical  erosion  along  a 
roadbaric  in  the  Town  of  Bolton  which 
results  from  seepage,  unstable  slopes, 
and  lack  of  protective  vegetative  cover. 
The  amount  of  sediment  entering 
Huddle  Brook  and  Lake  George  will  be 
reduced  through  the  installation  of 
project  measures.  The  planned  works  of 
improvement  include  the  installation  of 
a  drainage  system  to  intercept  seepage, 
the  installation  of  a  rock  revetment 
along  the  lower  portion  of  the  slope,  and 


the  reshaping  and  seeding  of  the  eroding 
bank. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting  Paul 
A.  Dodd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the  provision 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  Local  officials.) 

Dated:  March  19, 1987. 
Paul  A.  Dodd, 
State  Conservationist 
[FR  Doc.  87-8491  Filed  4-15-87;  8:45  am] 

BtUJNO  COOC  M10-1«-M 


Soil  Conservation  Service 

Availability  of  a  Record  of  Decision; 
Wolf  River  Watershed,  KS 

AGENCY:  Soil  Conservation  Service. 

ACTION:  Notice  of  availability  of  a 
record  of  decision. 

SUMMARY:  James  N.  Habiger, 
responsible  Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L.  83-566, 16  U.S.C.  1001  through 
1008,  in  the  State  of  Kansas,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Wolf  River  Watershed  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  James  N. 
Habiger  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  N.  Habiger,  State  Conservationist, 
Soil  Conservation  Service,  760  South 
Broadway,  Salina,  Kansas  67401. 
Telephone  913-823-4578. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 


intergovernmental  consukation  with  State 
and  local  ofTicials) 

Dated:  April  16, 1987. 
James  N.  Habiger, 
State  ConservatJotusL 
|FR  Doc.  87-8538  Filed  4-15-87;  8:45  am) 
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Mineral  County  Schools  Critical  Area 
Treatment  RC&D  Measure  Plan,  West 
Virginta 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact 

summary:  Pursuant  to  section  102(2)(C:) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quahty  Guidelines.  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidetiaes.  (7  CFR 
Part  650):  the  Soil  Conservation  Service, 
VS.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Mineral  County  Schools  Critical  Area 
Treatment  RC&D  Measure.  Mineral 
County.  West  Virginia. 
POR  FURTHER  INFORMATION  CONTACT: 
Rollin  N.  Swank,  State  Conservationist. 
Soil  Conservation  Service,  75  High 
Street.  Moi:gantovvn,  West  Virginia 
26505  telephone  304-291-4151. 
Sl«»»»LEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Rollin  N.  Swank,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environment  impact  statement  are  not 
needed  for  this  project. 

Mineral  Coanty  Schools  Critical  Area 
Treatment  Measure,  West  Viiginia 
Notice  of  a  Finding  of  No  Significant 
Impact 

The  measure  consists  of  critical  area 
treatment  at  the  Frankfort  High  School. 
The  6  acre  site  has  a  severe  erosion  and 
sedimentation  problem.  The  site  will  be 
reshaped  to  control  the  surface  water. 
Surface  and  subsurface  drains  will  be 
installed  to  remove  the  excess  water 
from  the  playground,  and  will  be 
revegetated  as  an  intensive  use  area. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 


address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Rollin  N.  Swank.  State  Conservationist 

No  administrative  action  on 
implementation  of  the  proposal  will  be  taken 
until  30  days  after  the  date  of  this  publication 
in  the  Fedar^  Ragistar. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Na  10901.  Resource  Conservatioa 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-9S 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 
RoUin  N.  Swank. 
State  Conservationist 
April  9, 1987. 
(FR  Doc.  87-8613  Filed  4-lS-«7;  6:45  amj 

BiUJNQ  CODE  M10-1S-M 


COMMISSION  ON  CIVIL  RIGHTS 

Alabama  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Alabama  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  1:30 
p.m..  on  May  15, 1987,  at  the  Holiday  Inn 
Airport,  5000  North  10th  Street 
Birmii^ham  Alabama.  The  purpose  of 
the  meeting  is  to  develop  program  plans 
and  to  obtain  information  on  the  status 
of  civil  rights  in  the  State, 

Persons  desiring  additonal 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairpersoa  Rodney  Max. 
or  Melvin  Jenkins,  Director  of  the 
Central  Regional  Division  (816)  374- 
5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  7, 1987. 
Susan  Prado, 

Acting  Staff  Director. 

[FR  Doc.  87-8539  Filed  4-15-87;  8:45  am] 

BIUJNQ  CODE  tSSS-ei-M 


Illinois  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U^.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  Illinois  Advisory 


Committee  to  the  Commission  wrlU 
convene  at  9:30  a.m.  and  adjourn  at  4:00 
p.m.,  on  May  4, 1987,  at  55  West  Monroe 
Street,  Suite  2400,  Chicago,  Illinois.  The 
purpose  of  the  meeting  is  to  develop 
program  plans  and  to  obtain  information 
on  the  status  of  civil  rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Hugh  J. 
Schwartzberg.  or  Melvin  [enkins, 
Director  of  the  Central  Regional  Divisioa 
(816)  374-5253,  (TDD  816;  374-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  woricing  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  7. 1987. 
SuaaaPrada, 
Acting  Staff  Director. 
[FR  Doc.  87-8540  Filed  4-15-87;  8:45  arn] 

BiUMG  CODE  nSfr-OI-M 

Minnesota  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Minnesota 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  p.m.  and  adjourn  at 
9:00  p.m.,  on  May  27, 1987,  at  the 
Holiday  Inn,  1313  Nocollet  Mall, 
Miimeapolis,  Minnesota.  The  purpose  of 
the  meeting  is  to  develop  program  plans 
and  to  obtain  information  on  the  status 
of  civil-rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Talmadge  L. 
Bartelle,  or  Melvin  Jenkins,  Director  of 
the  Central  Regional  Division  (816)  374- 
5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  April  7. 1987. 
Susan  Prado, 
Acting  Staff  Director. 
[FR  Do&  87-8541  Filed  4-15-87;  S:45  amj 
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Nebraska  Advisory  Committee; 
Agenda  and  Notice  of  PutHic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nebraska  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
4:00  p.m..  on  May  11. 1987,  at  the 
University  of  Nebraska,  College  of  Law. 
Lincoln,  Nebraska.  The  purpose  of  the 
meeting  is  to  develop  program  plans  and 
to  obtain  information  on  the  status  of 
civil  rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Conmiittee  Chairperson.  Richard  F. 
Duncan,  or  Melvin  Jenkins.  Director  of 
the  Central  Regional  Division  (816)  374- 
5253.  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  7. 1987. 
Susan  Prado, 
Acting  Staff  Director. 
[FR  Doc.  87-8542  Filed  4-15-87;  8:45  am) 

BNJJNG  CODE  *336-01-M 


Ohio  Advisory  Committee;  Agenda  and 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Ohio  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:00 
p.m.,  on  May  28. 1987,  at  the  U.S. 
Courthouse,  Room  22,  85  Marconi 
Boulevard,  Columbus.  Ohio.  The 
purpose  of  the  meeting  is  to  develop 
program  plans  and  to  obtain  information 
on  the  status  of  civil  rights  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Donald  G. 
Prock.  or  Melvin  Jenkins,  Director  of  the 
Central  Regional  Division  (816)  374- 
5253.  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  April  7, 1987. 
Susan  Prado. 
Acting  Staff  Director. 
[FR  Doc.  87-6543  Filed  4-15-87;  8:45  am) 

BILUNG  COOE  633S-0t-« 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
[Docket  No.  61090-6237] 

Allocation  of  Duty-Exemption  for 
Calendar  Year  1987  for  the  Watch 
Producer  Located  in  Guam 

AOENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce;  and  Office  of 
the  Secretary.  Department  of  the 
Interior. 

action:  Allocation  of  duty-exemption 
fof  calendar  year  1987  for  the  watch 
producer  in  Guam. 

summary:  This  action  allocates  the  1987 
duty-exemption  for  the  watch  producer 
located  in  Guam  pursuant  to  Pub.  L.  97- 
446. 

FOR  FURTHER  INFORMATION  CONTACT: 
Faye  Robinson,  (202)  377-1660. 
SUPPt£MENTARY  INFORMATION:  Pursuant 
to  Pub.  L  97-446.  the  Departments  of  the 
Interior  and  Commerce  (the 
Departments]  share  responsibility  for 
the  allocation  of  duty  exemptions  among 
watch  assembly  firms  in  the  insular 
possessions  and  the  Northern  Mariana 
Islands.  The  Departments  established 
for  1987  a  total  quantity  of  watches  and 
watch  movements  which  could  be 
entered  free  of  duty  from  the  insular 
possessions  and  the  Northern  Mariana 
Islands  of  6.000,000  units.  4,000,000  of 
v\iiich  could  be  allocated  to  Virgin 
Islands  producers,  1.000.000  to  Guam 
producer.  500,000  to  American  Samoa 
producers  and  500,000  to  Northern 
Mariana  Islands  producers  (52  FR  3794). 

The  criteria  of  the  calculation  of  the 
1987  duty-exemption  allocations  among 
insular  producers  are  set  forth  in  Section 
303.14  of  the  regulations  (15  CFR  Part 
303)  as  amended  on  February  6. 1987  (52 
FR  3794).  The  allocation  of  duty- 
exemption  for  1987  among  watch 
producers  located  in  the  Virgin  Islands 
was  published  on  March  12, 1987  (52  FR 
7647). 

The  Departments  have  verified  the 
data  submitted  on  application  form 
ITA-334P  by  the  producer  in  Guam  and 
inspected  the  current  operation  of  the 
producer  in  accordance  with  Sec.  303.5 
of  the  regulations. 


Publication  of  the  Guam  data  would 
disclose  competitively  sensitive 
information  since  there  is  only  one 
producer  in  Guam. 

The  duty-exemption  allocation  for 
calendar  year  1987  for  Guam  is  as 
follows; 

Name  of  Firm,  Timewise  Ltd.;  Annual 
Allocation,  500,000. 
loseph  A.  Spetrini, 

Deputy  to  the  Deputy  Assistant  Secretary  for 
Import  Administration. 
Richard  T.  Montoya, 

Assistant  to  Secretary  for  Territorial  and 
International  Affairs. 
(FR  Doc.  87-8580  Filed  4-15-87;  8:45  am) 

BILUNG  CODE  3S10-OS-U 
BILUNG  CODE  4310-«3-U 


International  Trade  Administration 
Export  Trade  Certificates  of  Review 

AGENCY:  International  Trade 
Administration  Commerce. 

ACTION:  Notice  of  Revocation  of  Export 
Trade  Certificates  of  Review  Nos.  84- 
00003  and  84-00013. 

SUMMARY:  The  Department  of 
Commerce  had  issued  export  trade 
certificates  of  review  to  Am-Tech  Export 
Trading  Company.  Inc.  (Am-Tech)  and 
Equinomics,  Inc.  (Equinomics).  Because 
the  certificate  holders  have  failed  to  file 
annual  reports  as  required  by  law.  the 
Department  is  revoking  both  certificates. 
This  notice  summarizes  the  notification 
letters  sent  to  Am-Tech  and  Equinomics. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Muller.  Acting  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
(202)  377-5131  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290. 15 
U.S.C.  4011-21)  authorizes  the  Secretary 
of  Commerce  to  issue  export  trade 
certificates  of  review.  The  regulations 
implementing  Title  III  ("the 
Regulations")  are  found  at  15  CFR  Part 
325  (1986).  Pursuant  to  this  authority, 
certificates  of  review  were  issued  on 
May  7, 1984  and  June  24, 1984  to  Am- 
Tech  (application  #84-00003)  and 
Equinomics  (application  #84-00013), 
respectively. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  Section  308  of  the  Act.  15 
U.S.C.  4018;  §  235.14(a)  of  the 
Regulations.  15  CFR  325.14(a).  The 


annuaJ  report  is  due  within  45  da^s  after 
the  anniversary  date  of  the  issuance  of 
the  certificate  of  review.  Section 
325.14(b)  of  the  Regulations,  15  CFR 
325.14(b).  Failure  to  submit  a  complete 
annual  report  may  be  the  basis  for 
revocation.  Sections  325.10(a)(3)  and 
325.14(c)  of  the  Regulations.  15  CFR 
325.10(a)(3)  &  325.14(c). 

On  April  24, 1988,  the  Department  of 
Commerce  sent  to  Am-Tech  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  June  21. 1986.  Additional 
reminders  were  sent  on  July  a  July  21, 
and  August  8, 1986.  Similar  letters  were 
sent  on  June  13,  September  2.  September 
15,  and  October  2, 1966  to  Equinomics, 
whose  annual  report  was  due  on  August 
9, 1986.  The  Department  received  no 
response  from  Am-Tech  or  Equinomics 
to  any  of  these  letters. 

On  December  4, 1986,  and  in 
accordance  with  5  325.10(c)(2)  of  the 
ReguiaHons  (15  CFR  325.10(c)(2)).  the 
Department  sent  letters  to  notify  Am- 
Tech  and  Equinomics  that  the 
Department  was  formally  initiating  the 
process  to  revoke  their  certificates  for 
their  failure  to  file  a  annual  report.  In 
addition,  a  summary  of  these  letters 
allowing  Am-Tech  and  Equinomics 
thirty  days  to  respond  was  published  in 
the  Federal  Register  on  December  12. 
1986  at  51  FR  44824.  Pursuant  to 
§  325.10(c)(2)  of  the  Regulations  (15  CFR 
325.10(c)(2)),  the  Department  considers 
the  failure  of  Am-Tech  and  Equinomics 
to  respond  to  be  an  admission  of  the 
statements  contained  in  their  respective 
notification  letters. 

The  Department  has  determined  to 
revoke  the  certificates  issued  to  Am- 
Tech  and  Equinomics  for  their  failure  to 
file  an  annual  report.  The  Department 
has  sent  letters,  dated  April  9, 1987,  to 
notify  Am-Tech  and  Equinomics  of  its 
determination.  The  revocation  is 
effecbve  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  such  this  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  from  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  Sections  325.10(c)(4) 
and  325.11  of  the  Regulations.  15  CFR 
325.10(c)(4)  &  325.11. 

Dated:  April  10. 1987. 

George  Muller, 

Acting  Director  Office  of  Export  Trading 
Company  Affairs. 

[FR  IJoc.  87-B579  Tiled  4-15-^7;  &45  amj 
nUJNQ  CODE  XStO-CM-M 
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Nationai  Oceanic  and  Atmoapheric 
Administratkm 

[Docket  No.  70471-7071) 

InfofTnatton  Relating  to  Bowhead 
Whales 

agency:  National  Marine  Fisheries 
Senice  (NMFSj,  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of 
documents  and  request  for  public 
comment 

SUMMARY:  Information  is  published  by 
NOAA  that  is  used  in  the  development 
of  the  U.S.  position  to  be  presented 
before  the  International  Whaling 
Commission  (IWC)  on  the  aboriginal/ 
subsistence  take  of  bowhead  whales 
and  in  the  domestic  allocation  of  the 
existing  IWC  quota  for  bowhead  whales 
to  U.S.  natives.  By  this  notice  NOAA  is 
advising  the  public  of  the  availability  of 
and  soliciting  public  comment  on  the 
Administrator's  initial  discretionary 
views  on  (1)  the  current  population  level 
and  armual  net  recruitment  rate  of  the 
bowhead  whale,  (2)  the  nature  and 
extent  of  the  aboriginal/subsistence 
need  for  bowhead  whales,  and  (3)  the 
level  of  take  of  bowhead  whales  that  is 
consistent  with  the  provisions  of  the 
IWC  aboriginal/subsistence  whaling 
management  scheme.  Also  available 
upon  request  is  the  list  of  docujnents 
reviewed  and  used  in  formulating  these 
initial  views. 

DATE:  Written  comments  on  the 
Administrator's  initial  views  must  be 
submitted  by  May  18, 1987. 
ADDRESS:  The  Administrator's  initial 
views  and  the  list  of  documents 
reviewed  and  used  in  formulating  these 
initial  views  are  available  from  Becky 
Rootes.  Office  of  International  Fisheries, 
National  Marine  Fisheries  Service. 
Room  919,  Universal  South  Building, 
1825  Connecticut  Avenue  NW., 
Washington.  DC  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Rootes.  (202)  673-5281. 

(16  U.S.C.  1361-1407. 1531-1543.  918) 

Dated:  April  10. 1987. 
Jamea  E.  Douglas,  (r^ 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  87-8588  Filed  4-15-87:  8:4S  am) 

BtUJNO  CODE  SS10-13-M 


Patent  and  Trademark  Office 

interim  Protection  for  Masit  Works  of 
Nationals,  DomicHiaries,  and  Sovereign 
Authortties  of  Switzerland 

agency:  Patent  and  Trademark  Office. 
Commerce. 


action:  issuance  of  interim  order. 

summary:  The  Secretary  of  Commerce 
has  delegated  to  the  Assistant  Secretary 
and  Commissioner  of  Patents  and 
Trademarks,  by  Amendment  1  to 
Department  Organizations  Order  10-14, 
the  authority  under  section  914  of  Title 
17  of  the  United  States  Code  (the 
copyright  law)  to  make  findings  and 
issue  orders  for  the  interim  protection  of 
mask  works. 

On  January  27, 1987.  the  Swiss 
Federal  Intellectual  Property  Office 
submitted  a  petition  on  behalf  of  the 
Swiss  Confederation  for  the  issuance  of 
a  interim  order.  Comments  on  the 
petition  were  requested  on  or  before 
February  28, 1987,  and  a  hearing  was  set 
for  March  5, 1987.  Requests  to  testify 
were  received  from  the  Semiconductor 
Industry  Association  (SIA)  and  the 
Swiss  Confederation. 

At  the  March  5, 1987,  hearing,  after 
receiving  assurance  that  the  protection 
afforded  under  Swiss  law  would  be 
generally  similar  to  that  under  the 
SCPA,  the  SIA  supported  the  issuance  of 
an  interim  order.  SIA  urged  that,  in  view 
of  their  areas  of  concern,  any  order 
issued  should  be  from  one  year,  should 
the  Commissioner's  authority  to  issue 
such  orders  be  extended  beyond 
November  8, 1987.  "ITie  Federation  of 
Swedish  Industries  urged  that  the  order 
should  issue  for  one  year  or  for  the 
remaining  term  of  the  Commissioner's 
authority.  The  Commissioner  has 
determined  that  Switzeriand  has 
demonstrated  good  faith  efforts  and 
reasonable  progress  toward  providing 
protection  for  mask  works  of  U.S. 
nationals  and  domiciliaries,  and  has 
determined  that  an  order  should  issue 
until  November  8, 1987. 

dates:  The  effective  date  of  this  order 
shall  be  January  27, 1987,  the  date  of 
receipt  of  the  petition. 
TERMINATION  DATE:  This  order  shall 
terminate  on  November  8, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  K.  IGrk.  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  at  (703)  557-3065,  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  Chapter 
9  of  Title  17  of  the  United  States  Code 
establishes  an  entirely  new  form  of 
intellectual  property  protection  for  mask 

works  that  are  fixed  in  semiconductor 
chip  products.  Mask  works  are  defined 
in  17  U.S.C.  901(a)(2)  as: 

"A  Mries  of  related  images,  however,  fixed 
or  encoded 
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(A)  Having  or  representing  the 
perdetennined,  three-dimensional  pattern  of 
metallic,  insulating  or  semiconductor  material 
present  or  removed  from  the  layers  of  a 
semiconductor  chip  product;  and 

(B)  In  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 
the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  product." 

Chapter  9  provides  for  a  10-year  term 
of  protection  for  original  mask  works, 
measured  from  the  earlier  of  their  date 
of  registration  in  the  U.S.  Copyright 
Office,  or  their  first  commercial 
exploitation  anywhere  in  the  world. 
Mask  works  must  be  registered  within  2 
years  of  their  first  commercial 
exploitation  to  maintain  this  protection. 

Foreign  mask  works  are  eligible  for 
protection  under  basic  criteria  set  out  in 
17  U.S.C.  902.  Either  (i),  the  owner  of  the 
mask  works  must  be  a  national, 
domiciliarly,  or  sovereign  authority  of  a 
foreign  nation  that  is  a  party  to  a  treaty 
providing  for  the  protection  of  a  mask 
work  to  which  the  United  States  is  also 
a  party,  or  a  stateless  person  wherever 
domiciled;  (ii)  the  mask  work  must  be 
first  commercially  exploited  in  the 
United  States;  or  (iii)  the  mask  work 
must  come  within  the  scope  of  a 
Presidential  proclamation.  Section 
902(a)(2)  provides  that  where: 

A  foreign  nation  extends  to  mask  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  its  own  nationals  and  domiciliaries 
and  mask  works  first  commercially  exploited 
in  that  nation,  or  (6)  on  substantially  the 
same  basis  as  provided  under  this  chapter, 
the  President  may  by  proclamation  extend 
protection  under  this  chapter  to  mask  works 
(i)  of  owners  who  are,  on  the  date  on  which 
the  mask  works  are  registered  under  section 
908,  or  the  date  on  which  the  mask  works  are 
first  commerically  exploited  anywhere  in  the 
world,  whichever  occurs  first,  nationals, 
domiciliaries.  or  sovereign  authorities  of  that 
nation,  or  (ii)  which  are  first  commerically 
exploited  in  that  nation. 

In  order  to  encourage  steps  toward  a 
regime  of  international  comity  in  mask 
works  protection,  section  914(a) 
provides  that  the  Secretary  of 
Commerce  may  extent  the  privilege  of 
obtaining  interim  protection  under 
chapter  9  to  nationals,  domiciliaries,  and 
soverign  authorities  of  foreign  nations  if 
the  Secretary  finds: 

"(1)  That  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  Entering  into  a  treaty  described  in 
section  g02(a)(l)(A);  or 

(B)  Enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902(a)(2):  and 

(2)  That  the  nationals,  domiciliaries.  and 
sovereign  authorizes  of  the  foreign  nation. 


and  persons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commerical 
exploitation  of  mask  works;  and 

(3)  "that  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works." 

At  the  March  5, 1987,  hearing, 
Switzerland  was  represented  by  Dr. 
Roland  Grossenbacher,  Assistant 
Director  of  the  Swiss  Federal 
Intellectual  Property  Office,  Mr.  Max 
Hohl  representing  the  Swiss  Federation 
of  Commerce  and  Industry,  and  Dr. 
Rudolf  Ramsauer,  of  the  Swiss  Embassy 
in  Washington.  Dr.  Ramsauer  introduced 
the  witnesses  and  explained  that  Dr. 
Grossenbacher  spoke  for  the  Swiss 
Administration  as  a  whole.  Dr. 
Grossenbacher  explained  Swiss 
legislative  developments  concerning 
copyright  and  unfair  competition  law  as 
they  related  to  the  protection  of 
semiconductor  chips  in  the  short  term,  in 
the  medium  term  and  in  the  long  term. 
He  explained  that,  at  present,  the  1943 
law  against  unfair  competition  and  the 
copytight  law  would  provide  some 
measure  of  protection  for  semiconductor 
chip  products. 

In  the  medium  term,  he  explained  that 
Switzerland  has  passed  a  new  unfair 
competition  law  which  should  enter  into 
effect  on  April  13, 1987.  It  seems 
reasonably  certain  that  semiconductor 
chips  will  enjoy  protection  under  that 
law.  Products  protected  under  that  law 
will  be  subject  to  provisions  regarding 
their  reproduction  that  are  roughly 
equivalent  to  the  SCPA's  provisions  on 
reverse  engineering.  Protection  under 
the  Act  will  be  of  indefinite  term.  That 
is,  a  product  will  be  protected  against 
copying  until  the  production  costs  of  the 
product  have  been  amortized. 

Dr.  Grossenbacher  explained  further 
that,  in  the  long  term,  the  Swiss 
parliament  is  considering  a  new 
copyright  law,  and  that  it  has  directed 
the  Swiss  Government  to  study  the 
protection  of  technical  products.  In  this 
context,  Switzerland  is  considering  the 
appropriateness  of  adopting  special 
provisions  for  chip  protection,  possibly 
as  a  separate  chapter  in  the  copyright 
law.  In  this  work  the  Swiss  are 
considering  carefully  the  U.S.  SCPA,  the 
directive  for  the  protection  of  integrated 
circuits  in  the  European  Community,  and 
the  activity  concerning  the  development 
of  a  new  treaty  for  the  protection  of 
integrated  circuit  layouts  in  the  World 
Intellectual  Property  Organization. 

Mr.  Hohl  explained  that  Swiss 
industry  strongly  supports  high  levels  of 
intellectual  property  protection,  and  that 
it  is  especially  interested  in  an 
appropriate  legal  regime  for  the 


protection  of  chips.  Swiss  industry  is 
cooperating  closely  with  the 
Government  study  commission  and 
supports  speedy  provision  of  specific 
protection  for  semiconductor  chips  in 
Switzerland.  Mr.  Hohl  asserted  that 
semiconductor  chip  products  were  not 
subject  to  misappropriation  in 
Switzerland. 

The  SIA  was  represented  by  its 
counsel  Daryl  Hatano,  who  expressed 
SlA's  appreciation  for  the  Swiss 
presentation.  He  agreed  that  there  was 
no  evidence  of  misappropriation  of  U.S. 
mask  woilcs  in  Switzerland.  If  certain 
questions  could  be  clarified  the  SIA 
would  support  an  interim  order  for 
Switzeriand.  The  first  is  that  the  Swiss 
Government  is  working  toward 
legislation  that  will  provide  protection 
on  substantially  the  same  basis  as  the 
SCPA.  This  means  legislation  that 
includes  the  following  elements: 

(1)  Protection  of  subject  matter  that 
includes  semiconductor  mask  works; 

(2)  Originality,  rather  than  novelty,  as 
the  criterion  for  protection; 

(3)  A  minimum  term  of  protection  of  at 
least  10  years; 

(4)  An  innocer.t  infringement 
provision  similar  to  that  in  the  SCPA; 
and, 

(5)  Provisions  allowing  reverse 
engineering  as  in  the  SCPA. 

Mr.  Hatano  also  expressed  concern 
over  the  indefinite  term  of  protection 
under  the  new  law  on  unfair  competition 
and  the  provisions  of  that  law  which 
would  permit  copying  if  an  appropriate 
expenditure  were  involved. 

Dr.  Grossenbacher  explained  that 
when  legislation  to  protect  chips  was 
established,  the  term  of  protection  in 
that  legi^ation  would  govern,  and  that 
the  10-year  term  of  protection  was 
receiving  serious  consideration.  He 
further  explained  that  Switzerland 
would  not  legislative  chip  protection  "in 
another  way  than  to  grant  protection  on 
substantially  the  same  basis  as  the  EEC 
and  the  U.S.  Act."  Given  these 
assurances.  Mr.  Hatano  concluded  that 
the  SIA  would  support  an  interim  order 
for  Switzerland. 

The  record  supports  the  conclusion 
that  the  Swiss  Confederation  is  making 
good  faith  efforts  and  reasonable 
progress  toward  establishing  a  system 
for  the  protection  of  mask  works  in 
Switzerland  on  substantially  the  same 
basis  as  under  the  SCPA.  There  is  no 
evidence  of  misappropriation  of  U.S. 
mask  works  in  Switzerland,  and  the 
support  that  Switzerland  has  shown  for 
a  new  chip  protection  treaty  is  strong 
evidence  of  Swiss  efforts  to  assist  the 
development  of  international  comity  in 
this  important  area  of  intellectual 
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property  law.  Accordingly.  I  have 
concluded  that  an  interim  order  should 
issue  for  nationals,  domiciliaries  and 
sovereign  authorities  of  the  Swiss 
Confederation.  This  order  shall  endure 
until  November  8, 1987,  and  the  effective 
date  shall  be  January  25, 1987,  the  date 
of  receipt  of  the  petition. 

Order  Extending  Interim  Protection 
Under  Chapter  9,  Title  17.  United  States 
Code,  to  Nationals.  Domiciliaries,  and 
Sovereign  Authorities  of  Switzerland 

In  accordance  with  the  authority 
vested  in  me  by  Amendment  1  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914,  and  based  upon 
the  records  of  this  proceeding 
commenced  on  March  5, 1987. 1  find  that: 
Switzerland  is  and  has,  since  January 
25, 1987,  been  making  good  faith  efforts 
toward  enacting  legislation  that  will  be 
in  compliance  %vith  17  U.S.C.  902(a)(2); 
Swiss  nationals,  domiciliaries,  and 
sovereign  authorities  and  persons 
controlled  by  them  are  not  engaged  in 
the  misappropriation  of  unauthorized 
distribution  or  commercial  exploitation 
of  mask  works:  and,  the  issuance  of  this 
order  will  promote  international  comity 
with  respect  to  the  protection  of  mask 
works. 

Accordingly,  nationals,  domiciliaries, 
and  sovereign  authorities  of  Switzeriand 
are  entitled  to  protection  under  Chapter 
9  of  17  U.S.C.  subject  to  compliance  with 
all  formalities  specified  therein.  The 
effective  date  of  this  order  shall  be 
January  25, 1987,  and  this  order  shall 
terminate  on  November  8, 1987. 

Dated:  April  9, 1967. 
Donald  J.  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  87-8525  Filed  4-15-87;  8:45  am) 
NLUNG  COOC  aSIO-lft-M 


COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Closed  Meeting 

SUMMARY:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1988.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 


Committee  Act,  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Dates  and  Times:  Monday,  April  27, 
1987,  Beginning  9:00  a.m.  and  ending 
12:30  p.m.;  Tuesday,  April  28, 1987. 
Beginning  9:00  a.m. 

Place:  Suite  520,  4401  Ford  Avenue, 
Alexandria,  Virginia.  22301-0268. 

Type  of  Meeting:  Closed. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue.  Alexandria. 
Virginia  22301-0268.  telephone  number 
(202)  75&-0411. 

Purpose  of  Meeting:  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  Marine  and  the  shipbuilding 
industry,  and  to  discuss  and  deliberate 
facts  and  opinions  obtained  from 
briefings  and  public  hearings. 
SUPPLEMENTARY  INFORMATION:  The 
executive  meetings  of  the  Commission 
will  be  closed  to  the  public  pursuant  to 
Title  5  U.S.  Code,  sections  552b(c)(l) 
and  552b{c)(4),  in  the  interests  of 
national  security  and  to  protect 
proprietary  information  provided  to  the 
Commission  in  confidence.  A  public 
meeting  and  hearing  on  seagoing  labor, 
announced  previously,  will  be  held  at 
2.00  p.m.  on  Monday,  April  27. 1987,  in 
the  Center  for  Naval  Analyses 
Auditorium,  First  Floor,  4401  Ford 
Avenue,  Alexandria,  Virginia. 
Allan  W.  Cameron. 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense. 

(FR  Doc.  87-8614  Filed  4-15-87:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  ttie  People's  Republic 
of  China 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.G.  11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  Apirl  13, 
1987.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C..  (202)  377-4212.  For 
information  on  the  quota  status  of  these 
limits,  please  refer  to  the  Quota  Status 
Reports  which  are  posted  on  the  bulletin 


boards  of  each  Customs  port  or  call 
(202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Background 

On  December  30. 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
53182)  which  established  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
including  Category  647,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
January  1, 1986  and  extended  through 
December  31, 1986. 

In  addition,  on  December  30. 1986  a 
notice  was  published  in  the  Federal 
Register  (51  FR  47041)  which  established 
import  restraint  limits  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Categories  339  and 
347/348,  produced  or  manufactured  in 
the  People's  Republic  of  China  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1987 
and  extends  through  December  31. 1987. 

In  accordance  with  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  August  19, 
1983,  as  amended.  CITA  is  adjusting  the 
limits  for  Categories  647,  339  and  347/ 
348  for  swing.  The  reduction  in  limits  to 
account  for  swing  applied  to  Categories 
647,  339  and  347/348  will  follow  in  a 
subsequent  directive. 

Charges  amounting  to  42.236  dozen  for 
merchandise  in  Category  647  exported 
in  1986  and  charged  to  the  current 
restraint  limit  will  be  deducted,  charging 
the  same  amount  to  ihe  1986  restraint 
Umit. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  adjust  the  previously 
established  restraint  limits  for 
Categories  647.  339  and  347/348  and  to 
deduct  charges  as  designated. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9,  1984 
(49  FR  44782),  July  29, 1986  (51  FR  27068) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
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bilateral  agreement,  but  are  designed  to 

assist  only  in  the  implementation  of 

certain  of  its  provisions. 

Donald  R.  Fooie, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

April  13. 1967. 

Committae  for  tlM  Imptementation  of  Textile 
Agreementa 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  24, 1965  and 
December  23. 1966  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  12-month 
periods  which  began,  in  the  case  of  Category 
647,  on  January  1, 1986:  and,  in  the  case  of 
Categories  339  and  347/346,  on  January  1, 
1987. 

Effective  on  April  13, 1987,  the  directives  of 
December  24. 1985  and  December  23, 1986  are 
further  amended  to  include  adjustments  to 
the  previously  established  restraint  limits  for 
cotton  and  man-made  fiber  textile  products  in 
the  following  categories,  as  provided  under 
the  terms  of  the  bilateral  agreement  of 
August  19, 1983,  as  amended  ' 


Category 

Adiusted  12-Month  Restraint 
Limit  ■        (Jan.  1.  ISSS-Dec  31. 1966) 

647 

886.958  dozen 

Clegory 

Adfuated  12-Montb  Reatraint 
Limit  •       (Jan.  1.  lW7-Dec.  31.  1967) 

339 

1.029,419  dozen 

347/348 

2.009.116  dozen 

■  The  limit  liai  not  been  adjualed  to  account  for  any 
immirta  eiporled  after  December  31.  1985. 

'The  hmit  hai  not  been  adjusted  to  account  for  any 
imporla  exported  after  December  31.  1966. 

Also  effective  on  April  13. 1987,  you  are 
directed  to  deduct  charges  for  goods  exported 
in  1986,  amounting  to  42,236  dozen,  from  the 
import  restraint  hmit  established  for 
Category  647  for  the  period  which  began  on 
January  1. 1987  and  extends  through 
December  31. 1987.  This  same  amount  is  to  be 
charged  to  the  1986  import  restraint  limit  for 
Category  647. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


'  The  agreetnenl  provides,  in  part,  that  (1)  with 
the  exception  of  Category  315,  any  specific  limit 
may  be  exceeded  by  not  more  than  5  percent  of  its 
square  yards  equivalent  total,  provided  that  the 
amount  of  the  increase  is  compensated  for  by  an 
equivalent  square  yard  decrease  in  one  or  more 
other  specific  limit  In  that  agreement  year  (2]  the 
speciHc  limits  for  certain  categories  may  be 
increased  for  carryforward;  (3)  administrative 
arrangements  or  adjuatments  may  t>e  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

Hie  Committee  for  the  Implementatioa  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.aC.  553. 

Sincerely, 
Doaald  R.  Foote, 

Act/ng  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreementa. 
[FR  Doc.  87-8504  Filed  4-15-87;  8:45  am] 

MLUNO  CODE  3510-On-M 


Establishment  of  Staged  Entry  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  ttte 
People's  Republic  of  China;  Correction 

April  13, 1987. 

In  the  Federal  Register  notice  and  the 
letter  to  the  Commissioner  of  Customs 
published  on  March  25. 1987  (52  FR 
9528],  the  effective  date  should  be 
changed  to  April  2, 1987. 
Dooald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreementa. 
[FR  Doc  87-8570  Filed  4-15-87:  8:45  am] 

BlUJNa  CODE  3S10-OR-U 

Directive  on  Deducting  Ctiarges  of 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Mexico 

April  13, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA],  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
aa  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Csstoms  to  be  effective  on  April  16, 
1987.  For  further  information  contact 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202]  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port.  For  information  on 
embargoes  and  quota  re-openings, 
please  call  (202)  377-3715. 

Beckground 

During  consultations  held  on  March 
13, 1987  between  the  Governments  of 
the  United  States  and  the  United 
Mexican  States,  the  United  States 
Goverment  agreed  to  deduct  the  1988 
overshipments  from  the  1987  restraint 
limit  established  for  Categories  310-320, 
360-369,  410-429,  464-469,  610-629,  665. 
669  and  670,  as  a  group,  which  were 
reflected  in  1987  import  charges  in 


Categories  313,  315,  317,  318,  319,  320. 
360,  362,  363,  369,  410,  464,  465,  612,  625, 
626,  827,  865,  669  and  870. 

Accordingly,  in  the  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  deduct  charges  as  indicated. 

A  description  of  the  textile  categories 
in  temu  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55700),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924],  December  14, 
1983,  (48  FR  55607],  December  30. 1983 
(48  FR  57584],  April  4, 1984  (49  FR 
13397],  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1987). 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Apiri  13. 1987. 

Committee  for  the  Implementatioa  of  Textile 
AgToenients 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
DC. 
Dear  Mr.  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement  of 
February  26, 1979.  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  Mexico,  1  request  that  effective  on 
April  16, 1987,  you  deduct  charges  in  the 
following  categories  made  to  the  limit 
established  for  the  period  January  1, 1987 
through  December  31, 1987  for  cotton,  wool 
and  man-made  fiber  textile  products  in 
Categories  310-320,  360-369,  410.^29.  464-469, 
610-627.  665,  667-670,  as  a  group.  These 
chargea  are  for  goods  exported  during  1966. 


"y 


Amount  (o  be  dadueltd 


313 ,j 965,386  square  yards. 

315 1 343,152  square  yards. 

317 i 800,315  square  yards. 

318 , 232  square  yards. 

319 --.... ~ 49,329  square  yards. 

320 „ 8,497  square  yards. 

360 15  numbers. 

362 - - 38  numbers. 

363 284,312  nimibera. 

369 161,041  pounds. 

410 4.406  square  yards. 

464 „ 146  pounds. 

465 413  square  feet. 

612 ^ „ 5a957  square  yards. 


625 .1, 2,880  pounds. 

626 .» 4,181  square  yards. 

627. ..._^ -  4,918  pounds. 


665... 
669... 
670... 


76  square  feet. 
72,736  pounds. 
80,850  pounds. 


This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 
[FR  Doc.  87-8575  Filed  4-15-87;  8:45  am] 
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Announcement  of  Import  UmKs  for 
Certain  Cotton  and  Wool  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  Peru 

April  13, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  May  1, 1987. 
For  further  information  contact  William 
Dawson.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212.  For  information  on  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (2021  377- 
3715. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
January  3. 1985  between  the 
Governments  of  the  United  States  and 
Peru  established  limits  for  cotton  and 
wool  textile  products  in  Categories  300. 
301.  313,  315,  317,  319,  320,  338/339  and 
410;  Categories  330-359  (cotton  apparel 
group],  and  Categories  400-469  (wool 
group),  produced  or  manufactured  in 
Peru  and  exported  during  the  twelve- 
month period  beginning  on  May  11. 1987 
and  extending  through  April  30, 1988. 
The  directive  to  the  Commissioner  of 
Customs  which  follows  this  notice 
establishes  the  new  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  July  14. 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  TARIFF  SCHEDULES  OF  THE 
UNITED  STATES  ANNOTATED  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 


bilateral  agreements,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
April  13, 1987. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
January  3, 1985,  as  amended,  between  the 
Governments  of  the  United  States  and  Peru; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  May  1, 1987,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Peru  and  exported  during 
the  twelve-month  period  beginning  on  May  1, 
1987  and  extending  through  April  30, 1988,  in 
excess  of  the  following  restraint  limits: 

Category  Twelm-month  nstraint  limit 

330-359 10.000,000    square    yards 

equivalent. 

400-469 4.000,000     square     yards 

equivalent. 

300 3,000,000  pounds. 

301 2.250.000  pounds. 

313 „.  20,035.750  square  yards. 

315 4,410,155  square  yards. 

317 18,375,645  square  yards  of 

which  not  more  than 
5,512.693  square  yards 
shall  be  in  Category 
317pt.» 

319 24.500,860  square  yards. 

320 17.763.123  square  yards  of 

which  not  more  than 
4.900,172  square  yards 
shall  be  in  Category 
320pt.» 

410 1,500,000  square  yards. 

338/339 481.500    dozen    of   which 

not  more  than  321,000 
dozen  shall  be  in  Cate- 
gory 338/339pt.» 

'  In  Category  317.  only  TSUSA  ilemi  320. — through 
331— with  atatiitical  iufTixn  SO.  87  and  83. 

•In  Category,  320.  only  TSUSA  numben  320.—.  321.-. 
322—.  326—.  327.—.  and  328,—  with  atatialical  aufTixet 
21.  22.  24,  31.  38.  49,  57,  74.  80  and  98. 

•  In  Category  338/339,  all  TSUSA  numbera  except 
3810220,  J81.0Z30.  381.4010,  381.4120,  384J)205.  384.0207, 
3840208.  384.0212.  384.0219,  384i>220,  384.0221,  384,2808. 
384,2810.  384.2812.  S84.2S14.  384.2910,  384.2914  and  384,2915 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  manufactured  in  Peru,  which 
have  been  exported  in  the  United  States  on 
and  after  May  1, 1986  and  extending  through 
April  30, 1987,  shall,  to  the  extent  of  any 


unfilled  balances,  be  charged  to  the  levels 
established  for  that  period.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

The  restraint  limits  set  forth  above  are 
subject  to  adjustment  pursuant  to  the 
provisions  of  the  bilateral  agreement  of 
January  3, 1985  between  the  Governments  of 
the  United  States  and  Peru  which  provide,  in 
part,  that:  (1)  specific  hmits  may  be  exceeded 
by  designated  percentages,  provided  a 
corresponding  reduction  in  equivalent  square 
yards  is  made  in  one  or  more  other  specific 
limits  during  the  same  agreement  year  (2) 
specific  limits  may  be  increased  for  carryover 
and  carryforward  not  to  exceed  11  percent. 
and  (3)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14,  1983,  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4.  1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16. 1984  (49  FR  28754), 
November  9.  1984  (49  FR  44782),  July  14. 1986 
(51  FR  25386)  and  in  Statistical  Headnote  5. 
Schedule  3  of  the  TARIFF  SCHEDULES  OF 
THE  UNITED  STATES  ANNOTATED  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Sincerely, 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  87-8576  Filed  4-15-87;  8.45  am] 
BILUNO  COOC  WIO-OR-M 


Rescission  of  Call  on  Certain  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In 
Bangladesh 

April  13.  1987, 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  DC.  (202)  377-4212. 

Background 

On  June  18, 1986,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
22108)  announcing  that  the  Government 
of  the  United  States  had  requested  the 
Government  of  Bangladesh  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  certain  cotton  and  man- 
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made  Tiber  playsuits  in  Category  337/ 
637,  produced  or  manufactured  in 
Bangladesh. 

The  purpose  of  this  notice  is  to 
announce  that,  pursuant  to  an 
agreement,  effected  by  exchange  of 
letters  dated  March  27, 1987,  between 
the  Governments  of  the  United  States 
and  Bangladesh,  the  United  States 
Government  has  agreed  to  withdraw  the 
request  for  consultations  on  this 
category.  Should  it  become  necessary  to 
discuss  this  category  with  the 
Government  of  Bangladesh  at  a  later 
date,  further  notice  will  be  published  in 
the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  14, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Scheoule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1987). 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementatian  of  Textile  Agreements. 
(FR  Doc.  87-8577  Filed  4-15-87;  8:45  am] 

BIUJNO  COOC  3S10-<M-M 


DEPARTMEFTT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Advisory  Group  on  Electron  Devices; 
Advisory  Committee  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATE:  The  meeting  will  be  held  at  0900, 
Tuesday,  12  May  1987. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.,  2011  Crystal  Drive,  Suite 
307,  Arlington.  VA  22202. 
FOR  FliRTHER  INFORMATION  CONTACT: 

Becky  Terry.  AGED  Secretariat.  2011 
Crystal  Drive,  Arlington,  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 


technical  advice  on  the  conduct  of 
economical  and  elective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-463.  as  amended  (5  U.S.C. 
App.  II  section  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

April  13, 1987. 

(FR  Doc.  87-«617  Filed  4-15-87;  8:45  am) 

BIUJNO  COOE  MIO-OI-M 


Department  of  the  Air  Force 

U8AF  Scientific  Advisory  Board; 
Strategic  Cross-Matrix  Panel;  Meeting 

April  16, 1987. 

The  USAF  Scientific  Advisory  Board 
Strategic  Cross-Matrix  panel  will  meet 
at  the  Pentagon.  Washington,  DC.  Room 
5D982.  on  May  20th.  1987,  from  8:00  a.m. 
to  5:00  p.m.. 

The  purpose  of  the  meeting  is  to 
survey  the  issues  associated  with  the 
development  of  the  rail-garrison  ICBM. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  Usted  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  202- 
e»7-4811. 
PBtay  ].  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  87-8545  Filed  4-15-87;  8-45  am) 
BRUNQ  COOE  M1(M)1-M 


USAF  Scienttfic  Advisory  Board; 
Technology  and  Air  Base  Performance 
Ad  Hoc  Committee;  Meeting 

April  7, 1987. 
The  USAF  Scientific  Advisory  Board 


Ad  Hoc  Committee  on  Technology  and 
Air  Base  Performance  will  meet  at  the 
Rand  Corporation,  1700  Main  St.  Santa 
Monica.  CA  on  May  5  and  May  6. 1987 

The  purpose  of  the  meeting  is  to 
receive  briefings  on  and  to  discuss 
studies  on  air  base  operability. 
survivability,  and  basing  posture 
conducted  by  the  Rand  Corp. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereot  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-464B. 
Patsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  87-8544  Filed  4-15-87;  8-45  am] 
BILUNG  COOE  MIO-OI-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  an  Environmental 
Impact  Statement  Associated  With 
Bank  Stabiliiation  Measures  in  Order 
To  Prfserve  and  Protect  The  Fort 
ToukNiss  National  Historic  Landmark 
and  Taskigl  Indian  Mound,  Alabama 
River,  in  Elmore  County,  AL 

agency:  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary: 

1.  Proposed  Action 

Perform  bank  stabilization  measures 
to  preserve  and  protect  the  Fort 
Toulouse  National  Historic  Landmark 
and  Taskigi  Indian  Mound.  The 
protection  measure  authorized  by  the 
Water  Resources  Development  Act  of 
1986  (Pub.  L.  99-662)  consists  of 
constructing  a  curved  4.500-foot  long 
channel  cutoff  inside  of  the  existing 
river  bend  and  fill  a  portion  of  the 
severed  bendway  adjacent  to  the 
cultural  resources  with  the  excavated 
material.  Slope  protection  will  involve 
the  placement  of  stone  filter  and  riprap 
on  the  outside  of  the  constructed  curved 
channel  for  approximate  3,600  feet. 

2.  Altemadves 

The  following  altenjptives  will  be 
.  evaluated:  \ 

a.  No  Action 

This  alternative  will  restilt  in  no 
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anticipated  change  in  existing 
conditions. 

b.  Construct  a  straight  channel 
extending  approximately  6,900  feet  in 
length  which  would  eliminate  all  flow 
past  Ft.  Toulouse.  In  addition,  the 
severed  bendway  would  require 
complete  filling  for  approximate  2,000 
feet  fronting  the  active  slide  zone. 

c.  Stabilize  the  active  slide  zone  by 
the  placement  of  quarry  run  stone  on  the 
foot  of  the  sliding  bank.  Dredging  would 
be  required  to  compensate  for  the  area 
occupied  by  the  stone.  Further  slope 
protection  would  include  the  placement 
of  stone  on  the  outside  of  the  existing 
slope  upstream  for  approximate  1,200 
feet. 

3.  Scoping  Process 

a.  The  scoping  process,  as  outlined  by 
the  Council  on  Environmental  Quality  in 
the  November  29, 1978  Federal  Register. 
National  Environmental  Policy  Act  of 
1969 — Regulations,  will  be  utilized  to 
involve  Federal,  State,  local  agencies 
and  other  interested  persons. 
Identification  of  significant  issues  to  be 
addressed  in  the  Environmental  Impact 
Statement  will  be  determined  through 
the  scoping  process.  The  views  and 
concerns  of  agencies  and  individuals 
will  be  obtained  through  personal 
telephone  and  mailing  communications, 
as  well  as  scoping  meetings. 

b.  The  Fish  and  Wildlife  Service  of  the 
Department  of  Interior  will  be  invited  to 
be  a  cooperating  agency  because  of  the 
importance  of  wildlife  habitat  near  the 
proposed  site.  Further  coordinating 
efforts  will  be  made  with  Alabama  State 
Historical  Preservation  Officer  and  the 
National  Park  Service  of  the  Department 
of  the  Interior  due  to  the  sensitivity  of 
culture  resource  involved.  Coordination 
required  by  other  laws  and  regulations 
will  also  be  conducted. 

4.  EIS  Preparation 

Estimated  date  of  availability  to  the 
public  May  1988. 

ADDRESS:  Questions  about  the  proposed 
action  and  Environment  Impact 
Statement  can  be  answered  by:  Mr. 
Brian  Peck,  PD-El,  U.S.  Army  Engineer 
District,  Mobile,  Post  Office  Box  2288, 
Mobile,  Alabama  36628,  Telephone: 
(205)  690-2750,  FTS  537-2750. 

Dated:  March  24, 1987. 
C  HUloo  Dunn,  |r.. 

Colonel,  CE  Commanding. 

[PR  Doc.  87-8493  Filed  4-15-87;  8:45  am) 
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San  Francisco  District;  Intent  To 
Prepare  a  Draft  Supplemental 
Envlronnriental  Impact  Statement; 
Richmond  Harbor  Deep-Draft 
Navigation  Improvements  Contra 
Costa  County,  CA 

1.  Summary 

The  proposed  action  is  the 
modification  of  approximately  four 
miles  of  the  Richmond  Inner  Harbor 
Channel  in  Contra  Costa  County. 
Richmond  Harbor  is  located 
approximately  14  miles  northeast  of  the 
Golden  Gate  Bridge.  It  is  comprised  of 
an  Outer  and  Inner  Harbor. 

Richmond  Outer  Harbor  is  about  four 
miles  long  and  includes  the  600  wide 
Southampton  Shoal  Channel  beginning 
at  a  point  midway  between  Angel  Island 
and  the  Richmond  Long  Wharf,  and  the 
Long  Wharf  Maneuvering  Area.  The 
Southampton  Shoal  Channel  and  the 
Long  Wharf  Maneuvering  Area  were 
authorized  and  constructed  to  a  depth  of 
-45  MLLW  under  the  John  F.  Baldwin 
Ship  Channel  Project. 

The  Richmond  Inner  Harbor  is  about 
four  miles  long  and  extends  from  the 
south  end  of  the  Maneuvering  area  to 
the  head  of  the  Santa  Fe  Channel.  The 
Inner  Harbor  Channel  width  varies.  It  is 
600  wide  in  the  entrance  channel; 
between  500  and  600  wide  in  the 
Potrero  Reach  which  is  the  stretch  of 
channel  between  Pt.  Richmond  and  Pt. 
Potrero;  1105  wide  (720  at  -35  MLLW 
and  430  at  -30'  MLLW)  at  the  Pt. 
Potrero  turn,  and  850  in  the  Inner 
Harbor  Channel.  The  Santa  Fe  Channel 
is  200  wide.  The  existing  Inner  Harbor 
depth  is  -35  feet  MLLW.  A  10,000-foot 
breakwater  extends  in  a  westerly 
direction  from  the  north  end  of  Brooks 
Island  and  protects  the  shore  and 
channel  between  Point  Potrero  and 
Point  Richmond. 

The  Richmond  Channel  is  no  longer 
adequate  to  efficiently  and  cost- 
effectively  accommodate  modem  deep- 
draft  vessels.  The  Corps  of  Engineers 
and  the  Port  of  Richmond  are  planning 
to  construct  a  turning  basin  north  of  the 
Potrero  turn  at  the  Old  Ford  Channel,  to 
deepen  the  channel,  and  to  dispose  of 
dredged  material  at  an  ocean  disposal 
site  located  outside  the  Golden  Gate. 
Environmental  impacts  of  the  proposed 
construction  were  assessed  in  1981,  and 
reported  in  the  Final  Environmental 
Impact  Statement,  Deep-Draft 
Navigation  Improvements  of  Richmond 
Harbor  Channels.  The  FEIS  was  filed 
with  the  Environmental  Protection 
Agency  on  March  14, 1982.  Changes  in 
the  project  requiring  preparation  of  a 
Supplemental  EIS  included: 


a.  Disposal  of  Dredged  Material 

The  FEIS  anticipated  that  7.2  million 
cubic  yards  of  sediment  would  be 
disposed  at  the  in-Bay  site  situated 
adjacent  to  Alcatraz  Island  (SF-11); 
however,  the  Alcatraz  site  has  been 
accumulating  sediment  more  rapidly 
than  it  can  be  dispersed  and  disposal  of 
dredged  material  at  an  ocean  disposal 
site  is  now  under  consideration.  The 
former  100-fathom  ocean  disposal  site 
has  not  been  available  since  its 
inclusion  in  1981  in  the  Gulf  of  the 
Farallones  National  Marine  Sanctuary. 
The  Corps,  in  conjunction  with  the 
Environmental  Protection  Agency,  is  in 
the  process  of  identifying  and  selecting 
new  ocean  disposal  site.  Final 
designation  of  EPA  is  scheduled  for 
February  1988;  however,  under  section 
103  of  the  Marine  Protection  Research 
an  Sanctuaries  Act  the  Corps  may  select 
and  use  a  site  for  a  specific  project.  The 
determination  of  the  appropriate 
disposal  alternative  will  be  described  in 
the  Supplemental  EIS. 

b.  Phased  Construction 

In  the  FY  85  Appropriation  Act, 
Congress  authorized  the  Richmond 
Harbor  project  for  a  FY  86  start; 
however,  the  Port  of  Richmond,  as  local 
sponsor,  has  requested  phased 
construction  of  the  project  in  order  to 
ameliorate  their  cost-sharing 
obligations.  The  Inner  Harbor  project 
extends  from  the  south  end  of  the  Long 
Wharf  Maneuvering  Area  to  the 
entrance  of  the  Santa  Fe  Channel.  The 
Santa  Fe  Channel  and  Lauritzen  Canal 
are  not  included  in  the  project. 

(1)  Phase  I  Construction 

The  existing  Inner  Harbor  Channel 
would  be  deepened  from  —35  feet 
MLLW  to  -38  feet  MLLW.  A  turning 
basin  1200  feet  in  diameter  would  be 
constructed  south  of  the  Old  Ford 
Channel.  1.4  million  cubic  yards  of  fine- 
grained sediment  and  2600  cys.  of  rock 
would  be  removed  from  the  channel; 
82.000  cubic  yards  of  fine-grained 
sediment  from  the  berthing  areas.  Phase 
I  construction  is  anticipated  to  begin  in 
October  1988. 

(2)  Phase  II  Construction 

It  is  anticipated  that  the  channel 
would  be  further  deepened  to  —41  feet 
MLLW;  the  turning  basin  enlarged  to 
14.'!5  feet  in  diameter.  The  need  for 
widening  the  channel  is  being 
investigated  and.  if  necessary,  would  be 
constructed  during  Phase  II. 
Approximately  39  million  cubic  yards  of 
sediment  and  3690  cys.  of  rock  would  be 
removed  from  the  channel  and  turning 
basin.  Construction  of  Phase  II  would  be 
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deferred  until  requested  by  the  local 
sponsor  and  is  unUkely  to  occur  within 
the  next  five  years;  therefore,  the 
Supplemental  EIS  will  address  the  Phase 
I  construction  impacts  only. 

c.  Annual  Maintenance 

Annual  dredging  requirements  for 
Phase  I  of  the  project  would  be 
increased  by  77,000  cubic  yards. 
Previously  the  annual  increase  for  the 
entire  project  was  estimated  at  237.000 
cubic  yards. 

d.  Rock  Escavation 

In  Phase  I,  approximately  2600  cubic 
yards  of  fractured  sandstone  rock  at  two 
areas  adjacent  to  the  Potrero  Sharp  turn 
would  be  removed  and  deposited  at  the 
site  of  the  former  Kaiser  Shipyard  No.  3. 
The  shipyard  is  also  known  as 
Richmond  Shipyard  No.  3  and  has  been 
determined  eligible  for  listing  in  the 
National  Register  of  Historic  Places.  In 
Phase  II  3690  cubic  yards  of  rock  would 
be  removed.  The  disposal  location  of 
rock  removed  during  Phase  II  has  not 
been  determined. 

2.  Alternatives 

Several  alternative  plans  (including 
"No  Action")  were  evaluated  in  the 
Final  Feasibility  Report  and 
Environmental  Statement  for  the 
Richmond  Harbor  navigation 
improvements.  The  environmental 
impacts  of  the  channel  deepening  are 
the  same  as  those  for  the  original 
project.  Changes  in  conditions  at  the 
Alcatraz  disposal  site  have  resulted  in 
the  need  to  reconsider  disposal  site 
alternatives  including  use  of  an  ocean 
disposal  site. 

3.  Scoping 

Federal.  State  and  local  agencies,  and 
interested  private  organizations  and 
individuals  are  invited  to  submit  written 
comments  on  the  proposed  action  within 
30  days  of  the  date  of  this  notice  to  Rod 
Chisholm,  Chief,  Environmental  Branch, 
San  Francisco  District  Corps  of 
Engineers.  211  Main  Street.  San 
Francisco,  California  94105  (ATTN: 
Patricia  Duff,  SPNPE-R). 

4.  Important  Issues 

a.  The  following  environmental  issues 
have  been  identified  and  addressed  in 
the  Final  Environmental  Impact 
Statement: 

(1)  Water  Quality 

(2)  Benthos 

(3)  Energy 

(4)  Navigation  Safety 

(5)  Commercial  Shipping 

(6)  Hydrography 


b.  Impacts  identified  as  being  relevant 
to  the  project  modifications  which  will 
be  addressed  in  the  SEIS  include: 

(1)  Water  Quality — at  the  dredge  site 
and  disposal  site 

(2)  Chemical  Impacts 

(3)  Transport  of  Sediments 

(4)  Impacts  on  Marine  Life 

(5)  Impacts  on  Cultural  Resources 

5.  The  Draft  SEIS  is  scheduled  for 
ageacy  review  on  August  19, 1987;  the 
fmal  SEIS  is  scheduled  for  completion 
March  25, 1988. 

6.  Questions  about  the  proposed 
Action  and  SEIS  can  be  directed  to 
Parfricia  Duff  at  (415)  974-0441  or  FTS 
454-0441. 

Dated:  April  2, 1987. 
Andrew  M.  Perkins,  Jr., 

Lieutenant  Colonel,  Corps  of  Engineers, 

District  Engineer. 

[FR  Doc.  87-6546  Filed  4-15-67;  6:45  am) 

BILUMO  CODE  3710-FS-M 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  0MB 
Review 

AoeNCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  act  of  1980  (44 
U.S.C  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  concerning 
Transportation  Requirements. 
ADDRESS:  Send  comments  to  Mr.  Ed 
Springer,  FAR  Desk  Officer,  Room  3235, 
NEOB.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein,  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3775. 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose;  FAR  Part  47  and  related 
clauses  contain  policies  and  procedures 
for  applying  transportation  and  traffic 
management  considerations  in  the 
acquisition  of  supplies  and  acquiring 
traasportation  or  transportation-related 
services.  Generally,  contracts  involving 
transportation  require  information 
regarding  the  nature  of  the  supplies, 


method  of  shipment,  place  and  time  of 
shipment,  applicable  charges,  marking 
of  shipments,  shipping  documents  and 
other  related  items.  (Examples 
Attached) 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  65,000:  responses 
per  respondent,  5;  total  annual 
responses,  325,000,  hours  per  response, 
.23;  and  total  burden  hours,  74,750. 

Obtaining  copies  of  Proposals: 
Requesters  may  obtain  copies  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0081,  Transportation 
Requirements. 

Dated;  March  31. 1987. 
Margaret  A.  Willis. 
FAR  Secretariat 
(FR  Doc.  87-8547  Filed  4-15-87;  8:45  am] 

BILUNQ  CODE  M2&-41>« 


DEPARTMENT  OF  EDUCATION 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Emergency 
Immigrant  Education  Program  for 
Fiscal  Year  1987  (CFDA  No.:  84.162) 

Purpose:  This  program  provides 
financial  assistance  to  SEAs  for 
educational  services  and  costs  for 
eligible  immigrant  children  enrolled  in 
elementary  and  secondary  public  and 
nonprofit  private  schools. 

Deadline  for  Transmittal  of 
Applications:  May  22, 1987. 

Applications  Available:  Application 
packages  may  be  obtained  by  writing  to 
the  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  (Room  421.  Reporters 
Building),  Washington.  D.C.  20202.  The 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs  will  mail 
application  forms  and  program 
information  packages  to  all  SEAs. 

Available  Funds:  $30.000.000.0a 

Project  Period:  12  Months. 

Programmatic  Information:  A  State 
educational  agency  (SEA)  may  apply  for 
a  grant  if  it  meets  the  eligibility 
requirements  contained  in  34  CFR  581.2 
This  program  provides  financial 
assistance  to  SEAs  for  educational 
services  and  costs  for  eligible  immigrant 
children  enrolled  in  elementary  and 
secondary  public  and  nonprofit  private 
schools.  To  be  eligible  for  a  grant,  an 
SEA  must  submit  a  count  of  immigrant 
childrea  referred  to  in  34  CFR  581.11(b) 
(1)  and  (2),  eligible  for  assistance  under 
the  Emergency  Immigrant  Education 


Program.  The  count  must  be  conducted 
on  April  13  or  a  date  thereafter  which  is 
no  later  than  May  1, 1987. 

Applicable  Regulations: 

(a)  The  regulations  governing  the 
Emergency  Immigrant  Education 
Program  in  34  CFR  Part  581.  and  (b)  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  76.  77.  78.  and  79. 

For  Applications  or  Information:  For 
further  information  contact  Jonathan 
Chang,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  (Room  421,  Reporters 
Building),  Washington,  D.C.  20202. 
Telephone:  (202)  245-2609. 

Program  Authority:  20  U.S.C.  4101- 
4108. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.162,  Emergency  Immigrant 
Education  Program) 

Dated:  April  13. 1987. 
WilUam  f.  Bennett 
Secretary  of  Education. 
[FR  Doc.  87-8611  Filed  4-15-87:  8:45  am) 
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Notic«  Inviting  Applications  for  New 
Awards  Under  the  Transition  Program 
for  Refugee  Chidren  for  Fiscal  Year 
1987  (CFDA  NOJ  84.164) 

Purpose;  Provides  grants  to  SEAs  to 
assist  LEAs  to  provide  supplemental 
educational  services  to  meet  the  special 
needs  of  eligible  refugee  children. 

Deadline  for  Transmittal  of 
Application:  May  22, 1987. 

Applications  A  vailable:  Application 
packages  may  be  obtained  by  writing  to 
the  Office  of  Bihngual  Education  and 
Minority  Languages  Affairs.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  S.W.  (Room  421,  Reporters 
Building),  Washington,  D.C.  20202.  The 
Office  of  Bilingual  Education  and 
Minority  Language  Affairs  will  mail 
application  forms  and  program 
information  packages  to  all  SEAs. 

Funds  Available:  $15,886,000.00. 

Project  Period:  12  months. 

Programmatic  Information:  A  State 
educational  agency  (SEA)  may  apply  for 
a  grant  if  it  meets  the  eligibility 
requirements  contained  in  34  CFR  538.2. 
To  be  eligible  for  a  grant,  an  SEA  must 
submit  a  count  of  refugee  children 
eligible  for  assistance  under  the 
Transition  Program  for  Refugee  Children 
conducted  on  April  13. 1987  or  a  date 
thereafter  which  is  no  later  than  May  1. 
1987. 

A  grant  is  made  to  an  SEA  based  on 
the  number  of  eigible  children  enrolled 
in  public  and  nonprofit  private  schools 
in  the  State,  using  the  weighting  factors 
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announced  in  this  notice.  Using  the 
same  formula,  the  SEA  awards 
subgrantB  to  local  educational  agencies 
(LEAs)  in  its  State  that  propose  to  serve 
eligible  chidren  within  Uieir 
jurisdictions.  As  provided  in  34  CFR 
538.20,  the  SEA  makes  subgrants  to 
LEAs  within  60  days  after  the  State 
receives  the  grant  award  funds.  If  a  LEA 
does  not  apply  to  serve  its  eligible 
children,  the  SEA  provides  services 
directly  to  those  children  or  arranges  for 
provision  of  services  to  those  children 
through  subgrants,  contracts,  and 
cooperative  agreements  with  other 
public  and  private  nonprofit 
organizations,  agencies  and  institutions. 

Awards  under  this  program  are  to 
provide  educational  services  to  eligible 
children  during  the  1987-1988  school 
year. 

Weighting  factors:  Section  538.31  of 
the  program  regulations  authorizes  the 
Secretary  to  announce  the  weighting 
factors  to  be  used  in  distributing  funds 
under  this  program.  For  the  award  of 
fiscal  year  1987  funds,  the  Secretary 
uses  the  following  formula  for 
distributing  funds: 
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Applicable  Regulations: 

(a)  The  regulations  governing  the 
Transition  Program  for  Refugee  Children 
in  34  CFR  Part  538,  (b)  Regulations 
governing  the  Refugee  Resettlement 
Program  in  45  CFR  Part  400,  and  to  the 
extent  provided  in  34  CFR  538.3(a)(2).  (c) 
the  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  76,  77,  and  78. 

For  Applications  or  Information 
Contact:  Jonathan  Chang,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW. 
(Room  421.  Reporters  Building). 
Washington.  DC  20202.  Telephone:  (202) 
245-2609. 

Program  Authority:  20  U.S.C.  4101- 
4108. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.146,  Transition  Program  for 
Refugee  Children] 

Dated:  April  13. 1987. 
William ).  Bennett. 
Secretory  of  Education. 
(FR  Doc.  87-8612  Filed  4-15-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  tt>e  Safety 
Enhancement  Program  for  the  N 
Reactor  Located  at  the  Hanf  ord  Site 
Near  Richland,  WA 

AQENCV.  Department  of  Energy  (DOE). 
action:  Notice  of  Intent  (NOI)  to 
Prepare  an  Environmental  Impact 
Statement  (EIS). 

summary:  The  DOE  announces  its  intent 
to  prepare  an  EIS  in  accordance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  on  the  proposed  Safety 
Enhancement  Program  (SEP)  (Ref.:  DOE/ 
RL  87-05,  N  Reactor  Safety 
Enhancement  Program  Summary 
Description.  April  1987)  for  the  N 
Reactor  at  the  Hanford  Site  near 
Richland.  Washington.  While  the  DOE 
believes  the  continued  operation  of  the 
N  Reactor  for  the  reproduction  of 
defense  materials  does  not  present  an 
unacceptable  level  of  risk  of  a  serious 
reactor  accident  for  workers  and  the 
public  the  purpose  of  the  SEP  is  to 
assure  that  improvements  are 
accomplished  which  will  achieve  even 
greater  margins  of  safety. 

The  purpose  of  this  NOI  is  to  present 
pertinent  background  information  on  the 
proposed  scope  and  content  of  the  EIS 
and  to  solicit  comments  and  suggestions 
for  consideration  in  its  preparation. 
Federal,  State  and  local  agencies, 
interested  organizations  and  individuals 
desiring  to  submit  comments  or 
suggestions  for  consideration  In  the 
preparation  of  this  EIS  are  invited  to  do 
so.  Upon  conmpletion  of  the  Draft  EIS 
(DEIS),  its  availability  will  be 
announced  in  the  Federal  Register,  at 
which  time  comments  from  the  pubUc 
will  again  be  solicited.  Comments 
received  during  the  DEIS  public  review 
period  will  be  used  in  preparing  the 
Final  EIS. 

ADDftESS:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS  and 
requests  to  speak  at  the  scoping 
meetings  may  be  submitted  to:  Mr.  Tom 
Bauman,  Office  of  Communications,  U.S. 
Department  of  Energy,  P.O.  Box  550. 
Richland,  Washington  99352. 

DATES:  To  ensure  that  the  full  range  of 
issues  related  to  this  proposal  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions  on 
the  proposed  scope  of  the  EIS  are 
invited  from  all  interested  parties. 
Written  comments  or  suggestions  to 
assist  DOE  in  identifying  significant 
environmental  issues  and  the 
appropriate  scope  of  the  EIS  are 
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requested  within  seven  days  after  the 
last  public  scoping  meeting.  Written 
comments  received  after  this  time  will 
be  considered  to  the  degree  practicable. 
Written  conmients  should  be  submitted 
to  Mr.  Tom  Bauman  at  the  address 
above. 

Public  Scoping  Meetings:  Public 
scoping  meetings  are  scheduled  as 
follows: 

1.  Date:  May  11.  1987 

Place:  Richland  Federal  Building 
Auditorium,  825  Jadwin,  Richland. 
Washington 

Time:  2:00  p.m.-5:00  p.m.  and  7-XSO 
p.m.-10:00  p.m. 

2.  Date:  May  12. 1987 

Place:  City  Council  Chambers,  W.  808 
Spokane  Falls  Blvd..  Spokane, 
Washington 

Time:  2:00  p.m. — 5:00  p.m.  and  7:00 
p.m. — lOKX)  p.m. 

3.  Date:  May  14.  1987 
Place:  Bonneville  Power 

Administration  Building 

Auditorium,  1002  NE.  HoUaday. 

Portland,  Oregon 
Time:  2:00  p.m.— 5:00  p.m.  and  7:00 

p.m.— 10:00  p.m. 
Additional  information  concerning  the 
place  and  time  of  day  of  these  scoping 
meetings  may  also  be  announced 
through  local  news  media  and  will  be 
available  by  calling  Office  of 
Communications,  DOE-Richland 
telephne  number  (509)  376-7501. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  on  the  EIS 
process,  contact:  Carol  M.  Borgstrom, 
Acting  Director  (202)  586-9326,  Office  of 
NEPA  Project  Assistance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Background  Information:  The  DOE's 
Hanford  Site  is  a  570  square  mile, 
controlled  access  area  that  is  dedicated 
to  a  variety  of  nuclear-related  activities 
which  include  defense  materials 
production,  nuclear  generated  electrical 
power  of  commercial  use,  radioactive 
waste  management,  and  nuclear  and 
environmental  research. 

N-Reactor  is  a  graphite-moderated, 
light-water-cooled,  horizontal  pressure 
tube  nuclear  reactor.  The  reactor  core 
comprises  an  1800-ton  graphite  cuboid, 
33  ft.  by  33  ft.  at  the  face  and  39  ft.  long. 
A  total  of  1003  horizontal  zircaloy-2 
pressure  tubes,  designed  for  1825  lb/in* 
(psi)  of  system  pressure,  penetrate  the 
graphite  moderator.  The  reactor  coolant 
flows  through  the  pressure  tubes  and 
transfers  heat  from  approximately  366 
metric  tons  of  zircaloy-clad,  low- 
enrichment,  metallic  uranium  tube-in- 
tube  fuel  elements  to  the  secondary 
coolant  in  the  steam  generators. 


The  N-Reactor  has  operated  since 
1963  for  production  of  special  nuclear 
materials  and  since  1966  for  production 
of  special  nuclear  materials  and  by- 
product steam  (dual  purpose  operation). 
The  N-Reactor  was  designed  to  operate 
at  4QD0  megawatts  thermal  (MWt)  with 
provisions  for  conversion  to  electric 
power  generation.  During  normal 
production  of  special  nuclear  materials 
and  by-product  steam,  the  excess  steam 
is  delivered  to  the  Washington  Public 
Power  Supply  System  to  produce 
electricity.  While  most  of  the  steam 
produced  is  available  to  generate 
electricity,  some  is  reserved  to  power 
the  reactor  coolant  system  pump  drive 
turbines  and  the  in-plant  turbine 
generator.  Backup  cooling  systems  and 
standby  power  sources  are  provided  to 
ensure  adequate  safety  and  continuity  of 
operation  of  the  reactor. 

The  Office  of  the  Assistant  Secretary 
for  Environment,  Safety  and  Health 
accelerated  the  planned  Technical 
Safety  Appraisal,  conducted  a  special 
safety  review  of  the  confinement  system 
and  graphite  fire  protection,  and  a 
Design  Review  of  the  reactor's  design 
safety  basis  following  the  April  26, 1986 
accident  at  the  Chernobyl  Nuclear 
Power  Plant  in  the  Soviet  Union.  In 
adcBtion,  six  outside  expert  consultants 
were  commissioned  by  the  Secretary  of 
Energy  to  conduct  a  further  review  of 
the  reactor  in  light  of  the  Chernobyl 
accident.  Reviews  were  also  conducted 
by  flie  General  Accounting  Office  and  a 
review  group  established  by  former 
Governor  Atiyeh  of  Oregon.  The 
individual  consultant  reports  and  DOE 
reviews  found  that  the  reactivity 
excursion  accident  which  occurred  at 
Chernobyl  is  not  possible  at  the  N- 
Reactor  due  to  inherent  design 
differences  between  the  two  reactors.  It 
was  concluded  by  DOE  that  the 
probability  of  a  serious  accident  is 
sufficiently  low  and  that  the  continued 
operation  of  the  N-Reactor  does  not 
present  an  unacceptable  level  of  risk  to 
workers  or  the  public.  However,  at  the 
coaclusion  of  the  N-Reactor  safety 
reviews,  it  was  decided  to  place  the 
reactor  in  an  extended  stand  down 
condition  at  the  next  scheduled  outage 
so  that  certain  of  the  planned  safety 
improvements  could  be  accelerated. 
This  stand  down  has  been  scheduled  for 
a  six  month  period  (and  began  in 
January  1987)  during  which  a  number  of 
high  priority  tasks  are  being 
accomplished.  The  safety  reviews  that 
have  been  conducted  on  the  N-Reactor 
since  the  Chernobyl  accident  have 
resulted  in  recommendations  addressing 
the  reduction  of  accident  probability 
and  the  mitigation  of  potential  accident 
consequences.  Work  is  underway  to 


install  additional  capabilities  to  reduce 
the  probability  of  accidents  and  mitigate 
their  consequences.  The  collection  of 
activities  that  address  all  of  these 
recommendations  constitutes  the  N- 
Reactor  Safety  Enhancement  Program 
(SEP).  This  program,  the  accelerated 
portion  of  which  is  presently  being 
implemented,  is  designed  to  assure  that 
necessary  improvements  are 
accomplished  which  will  achieve  even 
greater  margins  of  safety. 

Proposed  Action: 

The  proposed  action  is  to  implement 
the  SEP  for  the  N-Reactor.  Activities 
within  the  SEP  can  be  divided  into  three 
major  categories  as  follows: 

Category  1.  Plant  improvements 
intended  to  achieve  further  reductions  in 
the  risks  associated  with  potentially 
serious  accidents.  These  include  work 
to: 

A.  Install  hydrogen  monitoring 
instrumentation  and  install  equipment  to 
extend  the  capabilities  of  the  reactor 
confinement  system  to  mitigate  the 
consequences  of  hydrogen  evolution  in 
confinement  following  a  reactor 
accident 

B.  Reduce  the  discharge  of  primary 
system  coolant  to  the  soil  column  in  the 
event  of  an  accident. 

C.  Install  an  alternate/supplemental 
Emergency  Core  Cooling  System  (ECCS) 
and  improve  reliability  of  the  ECCS  and 
Graphite  Shield  Cooling  System  (GSCS) 
in  seismic  and  fire  events. 

D.  Improve  reactor  control  room 
habitability. 

E.  Provide  improved  remote  reactor 
shutdown  capability. 

F.  Upgrade  or  provide  Emergency 
Control  Center,  Technical  Support 
Center,  and  Operational  Support  Center. 

G.  Improve  plant  annunciation  and 
emergency  warning  systems. 

Category  2.  Additional  technical 
studies  and  evaluations.  Descriptions  of 
these  technical  studies  and  evaluations 
are  provided  in  the  SEP.  The  major 
studies  include  the  following: 

A.  Conduct  enhanced  reactor  core 
surveillance  activities  including 
pressure  tube  and  graphite  evaluation. 

B.  Complete  a  Level  III  Probabilistic 
Risk  Assessment  (PRA). 

C.  Improve  confinement  system 
testing. 

D.  Re-analyze  hypothetical  accidents. 

E.  Extend  the  analyses  of  hydrogen 
evolution  during  accidents. 

F.  Re-evaluate  chemical  forms  and 
quantities  of  iodine  releases  as  a  result 
of  an  accident. 

G.  Develop  equipment  qualification 
techniques. 
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Category  3.  Improvement  of  safety 
management  systems  including  training. 
Descriptions  of  such  safety  management 
system  improvements  are  listed  in  the 
Safety  Enhancement  Program. 

While  all  portions  of  the  SEP 
contribute  in  some  sense  to  safety,  the 
technical  studies  and  evaluations  and 
the  improvement  of  management 
systems  including  training  (Categories  2 
and  3)  and  normal  routine  maintenance 
are  not  amenable  to  quantitative 
analysis.  Accordingly,  the  EIS  will 
contain  qualitative  analyses  of  these 
items.  The  DOE  believes  that  these 
activities  make  a  valuable  contribution 
to  continued  safe  operation  of  the  N 
Reactor  and  invites  public  comments  on 
the  items  described  in  these  areas. 
During  preparation  of  the  EIS,  DOE 
intends  to  continue  to  proceed  with 
certain  safety  improvements  which 
would  not  have  an  adverse 
environmental  impact  nor  limit  the 
choice  of  reasonable  alternatives  being 
considered,  as  provided  for  in  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR 
1506.1(a)). 

Alternatives  to  the  Proposed  Action: 

The  proposed  action  is 
implementation  of  the  SEP.  Alternatives 
include: 

1.  Design  Alternatives  of  the  Proposed 
Action:  Different  designs  and/or 
systems  have  been  considered  to 
achieve  the  desired  safety 
enhancements  for  the  plant 
modifications.  Options  under 
consideration  for  the  modifications 
listed  in  Category  1  above  include  the 
following: 

A.  Hydrogen  monitoring 
instrumentation  and  equipment  to 
extend  the  capabilities  of  the  reactor 
confmement  system  to  mitigate  the 
consequence  of  hydrogen  evolution 
following  a  reactor  accident 

(1)  Monitoring: 

(a)  In-confinement  monitoring  or 
sample  withdrawal  system. 

(b)  Use  of  electrochemical  or  thermal 
conductivity  sensors. 

(2)  Mitigation: 

(a)  Post-accident  inerting  of 
confinement. 

(b)  Dilution  by  mixing  with  air  into 
confinement. 

(c)  Localized  burning  within 
confinement. 

(d)  Recombination  (thermal,  flame,  or 
catalytic). 

(e)  Maintain  confinement  in  inerted 
condition  during  reactor  operation. 

B.  Reduce  the  discharge  of  primary 
system  coolant  to  the  soil  column  in 
event  of  an  accident. 


(a)  Full  or  partial  physical/chemical 
treatment  of  effluent. 

(b)  Eliminate  possibility  of  discharge 
to  the  old  1301-N  crib. 

(c)  Use  lower  levels  of  Reactor  Zone  I 
for  temporary  storage  of  effluent. 

(d)  Provide  a  fined  and  covered 
emergency  water  retention  basin. 

C.  Install  an  alternative/supplemental 
Emergency  Core  Cooling  System 
(ECCS). 

(a)  Alternative  (long-term)  cooling, 
either  once-through  or  recirculation, 
using  either  various  Hanford  water 
sources  or  a  modified  emergency  water 
tank  with  pumps  for  circulation. 

(b)  Supplemental  (short-term)  supply 
from  various  sources  to  either  the  GSCS, 
the  ECCS.  or  both. 

(c)  Provide  improved  separation  of 
safety-related  diesei-driven  pumps. 

(d)  Upgrade  GSCS  to  a  safety-grade 
system  (i.e..  seismic,  fire  protection, 
etc.). 

D.  Improve  reactor  control  room 
habitability. 

(a)  Modify  control  room  to  allow 
minimum  of  seven-day  isolation  period 
following  a  major  plant  accident. 

E.  Provide  remote  reactor  shutdown 
capability. 

(a)  Make  procedural  modifications  for 
use  under  emergency  conditions. 

(b)  Provide  a  remote  emergency 
shutdown  panel. 

F.  Upgrade  Emergency  Control  Center, 
Technical  Support  Center  and 
Operational  Support  Center. 

(1)  Emergency  Control  Center 

(a)  Various  existing  Hanford-site 
facilities. 

(b)  Construction  of  a  new  facility. 

(c)  Rattlesnake  Mountain  facility. 

(2)  Technical  Support  Center 

(a)  Construction  of  a  new  facility. 

(b)  Utilize  existing  space  in  rear  of 
Building  105-N  Control  Room. 

(3)  Operational  Support  Center 

(a)  Utilize  Building  105-N  lunchroom. 

(b)  Utilize  existing  outage  center. 

G.  Improve  plant  annunication  and 
emergency  warning  systems. 

(a)  Issue  radios  to  all  personnnel 
within  the  protected  area.) 

(b)  Extend  currrent  annunciation  and 
warning  systems. 

(c)  Utilize  existing  outage  center. 
2.  No  Action:  The  no-action 

alternative  is  the  continued  operation  of 
the  N  Reactor  with  routine  maintenance 
but  without  carrying  out  the  Safety 
Enhancement  program. 

Identification  of  Environmental  Issues 

The  following  issues  will  be  analyzed 
for  the  proposed  action  and  alternatives 
during  the  preparation  of  the  EIS.  This 
list  is  intended  neither  to  be  all-inclusive 
nor  a  predetermination  of  the  impacts: 


•  Effects  on  the  general  population 
and  workers  from  radioactive  and 
nonradioactive  releases  with  and 
without  the  implementation  of  the  SEP. 

•  Effect  on  air  and  water  quality  and 
other  environmental  consequences  with 
and  without  implementation  of  the  SEP. 

•  Applicable  regulations  and 
guidelines. 

•  Socioeconomic  impacts  to  the 
surrounding  communities. 

•  Mitigation  measures. 

•  Cumulative  effects. 

•  Irretrievable  and  irrreversible 
commitment  of  resources. 

Comments  and  Scoping 

All  interested  parties  are  invited  to 
submit  written  comments  or  suggestions 
concerning  the  scope  of  the  issues  that 
should  be  addressed  in  the  Draft  EIS. 
They  may  also  attend  public  scoping 
meetings  at  which  oral  comments  and 
suggestions  will  be  received. 

DOE  will  establish  procedures 
governing  the  conduct  of  the  public 
scoping  meetings.  The  meetings  will  not 
be  conducted  as  evidentiary  hearings, 
and  those  who  choose  to  make 
statements  may  not  be  cross-examined 
by  other  speakers.  To  provide  DOE  with 
as  much  pertinent  information  as 
possible  and  as  many  views  as  can  be 
reasonably  obtained,  and  to  provide 
interested  persons  with  equitable 
opportunities  to  express  their  views,  the 
following  procedures  will  be  used: 

Those  individuals  desiring  to  make 
oral  comments  should  mail  their 
requests  to  Mr.  Tom  Bauman  at  the 
address  listed  above.  DOE  reserves  the 
right  to  arrange  the  times  and  schedules 
of  presentations  to  be  heard  and  to 
establish  procedures  governing  the 
conduct  of  the  meeting.  By  May  4, 1987. 
interested  individuals  and  organizations 
should  notify  DOE  in  writing  of  their 
desire  to  speak.  Before  the  meetings 
DOE  will,  in  turn,  notify  prospective 
speakers  before  the  meeting  of  the  times 
and  schedules  for  presentations. 
Requests  should  include  a  telephone 
number  for  such  notification.  Those 
persons  wishing  to  speak  on  behalf  of 
an  organization  should  identify  their 
affiliation  in  their  request.  Also  persons 
who  have  not  submitted  a  request  to 
speak  in  advance  may  register  to  speak 
at  the  scoping  meeting  and  will  be 
called  on  to  present  their  comments  if 
time  permits.  To  assure  that  all  persons 
wishing  to  make  presentations  can  be 
heard,  a  5  minute  limit  for  each 
individual  has  been  established. 

2.  If  subsequent  to  the  meetings,  any 
person  or  organization  desires  to 
provide  further  information  for  the 
record  it  must  be  submitted  to  Mr.  Tom 
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Baiunaa  at  the  address  listed  above 
within  one  week  after  the  last  scoping 
meeting.  Comments  received  after  that 
date  will  be  considered  to  the  degree 
practicable. 

3.  A  transcript  of  the  meeting  will  be 
taken,  retained  by  DOE,  and  made 
available  for  public  review  at  the 
locations  given  below. 

Those  not  desiring  to  submit 
comments  or  suggestions  at  this  time  but 
who  would  like  to  receive  a  copy  of  the 
Draft  EIS  for  review  and  comment  when 
it  is  issued  should  notify  Mr.  Tom 
Bauman  at  the  address  listed  above. 
When  the  Draft  EIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Re^ster  and  in  local  news 
media,  and  comments  will  again  be 
solicited. 

Related  NEPA  DocumentatioQ 

NEPA  documents  have  been  or  are 
being  prepared  for  other  activities  at 
Hanford  that  are  related  to  but  not 
within  the  scope  of  the  proposed  SEP. 
These  EIS's  are: 

1.  U.S.  Department  of  Energy,  Draft 
Environmental  Impact  Statement. 
Disposal  of  Hanford  Defense  High- 
Level.  Transuranic  and  Tank  Wastes. 
DOE/EIS-0113,  Vol.  1.  2,  and  3.  March 
1986.  U.S.  Department  of  Energy, 
Washington.  DC. 

2.  U.S.  Department  of  Energy.  1982 
Final  Environmental  Impact  Statement — 
Operation  of  PUREX  and  Uranium 
Oxide  Plant  Facilities.  DOEyEIS-0089, 
1982.  U.S.  Department  of  Energy. 
Washington.  DC 

3.  U.S.  Energy  Research  and 
Development  Administration.  1975  Final 
Environmental  Statement,  Waste 
Management  Operations.  Hanford 
Reservation.  Richland.  Washington.  VoL 
1  and  2,  ERDA-1538.  U.S.  Enef^  and 
Research  Development  Administration. 
Washington.  DC 

Other  Docomentation 

Copies  of  the  Safety  Enhancement 
Program  [RefjDOE/  RL  87-05,  N  Reactor 
Safety  Enhancement  Program  Summary 
Description.  April  1987}  and  other  DOE 
documents  referenced  in  this  notice  that 
are  planned  to  be  used  in  preparing  this 
EIS  and  other  related  background 
informatioo  are  available  for  inspection 
at  the  following  locations: 

1.  US.  Department  of  Eaei;gy. 
Forrestai  Building.  Freedom  of 
Information  Reading  Room  IE-190. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-602». 

2.  Richland  Public  Library.  Swift  and 
Northgate  Richland.  WA  993S2.  (509) 
943-9117. 


3.  Spokane  Public  Library,  Comstodc 
Building  Library.  W.  908  Main  Avenue. 
Sp<*ane.  WA  99201.  (509)  838-4226. 

4.  Timberland  Regional  Library.  415 
Airindustrial  Way  SW.,  Olympia.  WA 
98501.  (206)  943-5001 

5.  Multnomah  County  Library.  801 
SW.  10th  Avenue,  Portland.  OR  97205. 
(503)  233-7201 

6.  U.S.  Department  of  Energy,  Public 
Reading  Room.  P.O.  Box  900,  Federal 
Building.  Room  157,  Richland.  WA 
99352.  (509)  376-8583. 

7.  Walla  Walla  Public  Library.  238  E. 
Alder,  Walla  Walla,  WA  99362,  (509) 
527-4550. 

&  Seattle  Public  Library,  1000  4th 
Av«nue.  Seattle  WA  98104.  (206)  625- 
2666. 

Signed  in  Washington.  DC  this  10th  day  of 
April.  1987,  for  the  United  States  Department 
of  Energy. 
Ma^  L.  WaH(«r. 

Assistant  Secretary  Environment.  Safety  and 

Hea/th. 

[FR  Doc.  87-6620  Tiled  4-15-87;  8:45  am  J 
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Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP87-283-0001 

Texas  Gas  Transmission  Corp-; 
Application 

April  13, 1987. 

Take  notice  that  on  April  2. 1987. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP87-283-000,  an  application  '  pursuant 
to  section  7(c]  of  the  Natural  Gas  Act  so 
as  to  authorize  the  transportation  of 
natural  gas  on  an  intemiptible  basis  for 
certain  customers,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Conimission  and  open  to  public 
inspection. 

Texas  Gas  states  that  this  applicati(Hi 
is  Sled  to  comply  with  the  Commission's 
order  in  Docket  No.  CP86-531-000  and 
to  cure  the  deficiencies  identi^ed 
therein.*  On  April  10. 1987.  Texas  Gas 


filed  a  supplement  to  the  referenced 
docket  incorporating  by  reference  the 
information  filed  in  Docket  No. 
CP86-531-«X). 

Texas  Gas  states  that  the  following 
information  is  included  in  its 
appHcatlon:  (1)  A  list  of  customers,  the 
contract  demand  for  each  customer  and 
whether  each  customer  is  a  local 
distribution  customer  (LDC),  an  LDC 
acting  on  behalf  of  an  end-user(s),  a 
broker  acting  on  behalf  of  one  or  several 
LDCs,  or  some  other  category  of  shipper 
(list  attached);  (2)  copies  of  pro  forma 
"T"  and  "TSC"  rate  transportation 
agreements  which  contain  the  basic 
terms  and  conditions  under  which 
service  would  be  rendered;  (3)  specific 
points  of  receipt  and  delivery  for  each 
customer  and  data  submitted  by  each 
customer  which  reflects  for  each  point  . 
of  receipt  listed  in  the  transportation 
agreement: 

(a)  The  seller  of  the  supply  located  at 
that  point;  '  (b)  a  statement  that  the 
customer  has  entered  into  a  gas 
purchase  agreement  for  that  particular 
source  of  gas;  (c)  all  third  party 
transporters  associated  with  the 
delivery  of  the  gas  to  Texas  Gas:  and  (c) 
an  estimate  of  volumes  to  be  delivered 
to  Texas  Gas  at  such  point;  and  (3)  for 
those  customers  who  are  acting  on 
behalf  of  LDCs.  information  containing 
the  names  of  those  LDCs  and  an 
estimate  of  the  daily  volume  to  be 
delivered  to  each  LDC 

Texas  Gas  states  that  it  will  charge 
each  customer  the  appropriate  rate  for 
service  under  either  Texas  Gas'  "T"  rate 
schedule  or  "TSC"  rate  schedule  as 
found  on  Third  Revised  Sheet  Nos.  11 
and  12,  respectively,  of  Volume  No.  1  of 
Texas  Gas'  FERC  Gas  Tariff.  Texas  Gas 
states  that  it  would  also  collect  the 
applicable  GRI  funding  unit  where 
appropriate. 

Texas  Gas  states  that  no  new 
facilities  are  necessary  to  effectuate  the 
transportation  service.  Further,  Texas 
Gas  states  that  the  term  of  the  subject 
transportation  service  is  proposed  to 
commence  on  the  date  of  initial 
deliveries  after  certification  pursuant  to 
this  docket  and  would  continue  until  30 


■  This  application  wat  originally  assigned  Docket 
No.  CP88-531-001  and  was  filed  as  a  petition  to 
amend  an  application.  However,  it  is  coasiderad  to 
be  an  original  application  since  there  is  no  pending 
ap^ication  to  anient.  Tina  Botice  witi  SBpereede  the 
notice  issued  on  April  a.  Ifl87,  in  Docket  No.  CP8B- 
531-001. 

•  Docket  No.  CP8»-531-00a  Order  Denying 
Certificate,  issued  March  18. 1987  (38  KERC 

leiJBi). 


*  Hadson  Gas  Sterns.  Inc.  (Hadson).  and 
CitiTens  Energ>'  Corporation  and  Citizens  Gas 
Supply  Corporation  (Citizens)  filed  on  April  2. 1987. 
in  Docket  No.  CP86-531-t»l.  requests  pursuant  to 
Section  388.110  of  the  Regulations  that  certain 
information  relating  to  sellers  of  gas  to  Hadson  and 
Citizens  aither  not  be  required  in  order  to  evaiuate 
Texas  Gas'  petition  to  amend  or  that  the 
Commission  maintain  confidential  treatment  of  such 
information.  Hadson  and  Citizens  contend  that  the 
identity  of  prtiducer/sellen  behind  each  receipt 
point  is  competitively  sensitive  and  must  be  treated 
by  the  Commission  as  conridential  and  non-public 
information. 
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days  after  Texas  Gas  accepts  a  blanket 
certiricate  issued  pursuant  to  its  Docket 
No.  CP86-521-000  (Texas  Gas'  436 
application). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  24, 
1987,  file  with  the  Federal  Energy 
Regulatory  Conunission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 


determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


ConttvdNo. 


1253.01 . 
1256.01 . 
1255.01 . 
1257.01 . 
1258.01 . 
1259.01  . 
1260.01 . 
1261.01 . 
1263.01 . 
1267.01 . 
1265.01 . 
1264.01 . 
1268.01 . 
1274.01 . 
1269.01 . 
1270.01 . 
1275.01 . 
1272.01 . 
1276.01 . 
1277.01 . 
1155.01. 
1278.01 . 
1266.01 . 
1281.01. 
1279.01 . 
1283.01 . 
1280.01 . 
1289.01 . 
1290.01 . 
1294.01 . 
1295.01 . 
1288.01 . 

1479.01 . 

1296.01 . 
1292.01 . 
1282.01 . 
1286.01 . 
1297.01 . 
1299.01 . 
1271.01 . 
1303.01  - 


1304.01 

1305.01 

1301.01 

1302.01 

1310.01 

1311.01 

1314.01 

1316.01 

1291.01 

1317.01 

1321.01 

1324.01 


Name 


1306.01 . 
1480.01 . 


EnTrade 

Louisville/Fnto  Lay.„ 
Western/  Pinkertoo ._ 

Western/  Ragu 

Sigeco/GE 

Westem/GAF 

Westem/Sikes 


Memph(s/St  Francis. 

Western/Kendall 

Jackson/Florida  Steel __„_ 

Westem/Willamette 

Louisville /Heaven  Hill 

Western /Commonwealth  Aluminum . 

Sigeco/Farm  Bureau 

Western  /  Pennwalt. . 
Central  Illinois/ Marathon.. 
Memphis/Taylor  Forge . 


Western/ Alcan  Aluminum , 

Westem/Borg  Warner 

Baltimore  Gas  A  Electric/System  St^jpty.. 

Dayton  Power  &  Light/System  Supply , 

Indiana  Gas/ General  Motors 

Memphis/Cargill „ 

Western/Grace „ 


Westem/Kentucky-Tennessee  Clay... 

Louisville/Cargill 

Louisville/Edible  Oil 

Niagara  Mohawk/System  Supply 

City  of  Hamilton/ Beckett  Paper 

Louisvtlle/United  Catalysts 

TXG  Marketing 

BoonvHle/System  Supply /End-Users . 


Boonville/System  Suppty/End-Users . 


Westem/Ohk>  Valley  Aluminum 

Western /FHiration  Sciences 

Citizens  Energy „ _ 

Miss.  Valley/ Ahjmax  Extrusions 

Western/System  Supply— Zone  2 . 
Western/System  Supply— Zone  3 . 

Sigeco/Akx>a 

Ohio  River/Colgate* 


Indiana  Gas/System  Supply.. 

Memphts/System  Supply 

HerxJerson/ System  Supply... 

Louisville /System  Supply 

Sigeco/System  Supply . 

Western/Eaton „ „ 

New  York  State  Electric  &  Gas/System  Supply. 

hxSana  Gas/EN  Lilly 

Louisville /ReynoWs  Metals 

Memphis/ Fnjehauf „ ™. 

EnTrade 

United  Cities/System/Supply/End-Usefs 


Charvfler  Natural  Gas/System  Supply . 
Chandler  Natural  Gas/ System  Supply . 


Otfyconni 
oerMnd 


150, 

1, 
1 
10 
3, 
1 
1 

3. 
6, 
1 

13 
1 
3 

20 


60 
75 

4, 
2 
1, 

1, 
1, 
200, 
2, 
3. 
SO, 
5, 


,000 
800 
,500 
.400 
000 
,100 
.500 
,000 
750 
.000 
,400 
.000 
000 
500 
,900 
000 
850 
000 
600 
.000 
,000 
,800 
,650 
,700 
500 
,800 
,600 
,000 
,200 
485 
000 
000 


5.000 

2.500 

1.450 

180.000 

600 

45.364 

90,923 

25.000 

5.000 

105.522 

150.000 

17.751 

231.753 

75.000 

1,140 

37,000 

13,000 

1,100 

550 

150.000 

12.721 

1.883 
1.883 


R<te  acnadutoar 
<Mi¥«ry  zone 


T-4.  T-SL . 

TSC-4 

TSC-3 

TSC-3 

TSC-3 

TSC-2 

TSC-4 

TSC-1 

TSC-3 

TSC-1 

TSC-3 

TSC-4 

TSC-3 

TSC-3 

TSC-2 

TSC-3 

TSC-1 

TSC-3 

TSC-3 

T-4 „ 

T-4 

TSC-3 

TSC-1 _. 

TSC-3 

TSC-2 

TSC-4 

TSC-4 

T-4 

TSC-4 

TSC-4 

T-4 

TSC-3 


Category 


T-3.. 


TSC-4 

TSC-3 

T-4.  T-SL . 

TSC-1 

TSC-2 

TSC-3....„.. 

TSC-3 

TSC-4 


TSC-3.... 
TSC-1. „. 
TSC-3.... 
TSC-4.... 

TSC-3 

TSC-3..„ 

T-4 

TSC-3.... 
TSC-4.™ 
TSC-1.... 

T-4 

TSC-2.... 

TSC-3.... 
T-3 


Broker/LDCs 
LDC/End-User 
LOC/End-User 
UX/End-User 
LDC/End-User 
LDC/ End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC 
LOC 

LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC/End-User 
LDC 

LDC/End-User 
LDC/End-User 
Broker/ LDCs 
LDC  and  LDC/End- 
User 
LDC  and  LDC/End- 
User 
LDC/End-User 
LDC/End-User 
Broker/LDCs 
LDC/End-User 
LOC 
LOC 

LDC/End-User 
Interstate  Pipeline/ 

End-User 
LDC 
LOC 
LDC 
LDC 
LDC 

LDC/End-User 
LDC 

LDC/End-User 
LDC/End-User 
LDC/End-User 
Broker/LDCs 
LDC  and  LDC/End- 
User 
LDC 
LOC 
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ContraoiNo. 


1319.01  . 
1326  01 . 
1327.01  . 
1328.01. 
1325.01 . 
130901  . 
1169.01. 
1331.01 
1337.01  . 
133801 
1335  01. 
1343.01. 


116102 


NaniB 


T«T«  Haule/Syslem  Suppty 

tana  Gas/Cummms 

Citizens  Energy 

Central  Ulinois  Public/Sarvice/Bnggs.. 

Mississippi  VaHey/System  Supply 

Westem/Air  Products 

hvtana  Gas/A.  E.  Statey _ 

Jackson  Uttities/Syslem  St<>pty-. 

Indiana  Gas/Borg  Warner 

Indiana  Gas/Ctvysler 

Indiana  Gas/RCA _ 

Ohio  Hiver/Gohmann  Asphalt* 


1336.01 

1344.01 

1284  01  

1307.01 

1347.01 

1349.01 

135001 

1363.01 

1362  01 

1364  01 

1526  01 

1361.01 

1366.01 


1370.01 

1354  01 

1375  01 

1374.01 

1373.01 

1243.01 

1346.01 

1333.01 

1300  01 

1345.01 

1367  01 

1525.01 

1341.01 

1329.01 

1313.01 


Ohio  fliver/OccxIental  Chern.'^ 


Westem/Barmet 

Hoosier  Gas/System  Supply __ 

Memphis/ Kroger _ 

West  Ohio  Gas/System  Supply 

Terre  Haute/Eli  Uly 

Indiana  Gas/Bausback 

Indiana  Gas/Eiedro  Sound 

ONo  Valley  Gas  Corp.— Zone  3/Syslem  Supply.. 
Ohio  Valley  Gas  Corp.— Zone  4 /System  Supply  _ 

Dome  Gas  Compariy/System  Supply — _ 

Ootne  Gas  Company/System  Supply 

Teire  Haute. /Ucan  __ _ 

Western/North  Star  Steel— _ 

ANR  Gathering _ 

>*estem/Kofger — 

Memphis/Celotex — _ 

Memplns'Cleo  Wraps 

Memphis/Lehman  Roberts _ 

Memphis/ MemphB  State  Umvarslty 

Otiio  River  Pipeline/Sysiem  Supply' 

Mountaineer  Gas/System  Supply 

Western/System  Supply— Zone  4 _ 

Sndgeline _ _ 

Ohio  Valley  Gas.  Inc. /System  Supply..... 
Ohio  Valley  Gas,  kid  /System  Supply  — 

Coming  Natural  Gas  Corp „_ _ 

Ouivra  Gas  Company _ 

Hadson  Gas  System 


CMtycookacl 
(wmand 


Category 


LOC 

LDC/ End-User 

Broker  LOCs 

LtX:/End-User 

LDC 

LDC/End-User 

LOC/End-User 

LOC 

LDC/End-User 

LDC/End-User 

LDC/End-User 

Interstate  Pipeline/ 

End-User 
imerBtate  Pipeline/ 

End- User 
LDC/End-User 
LDC 

LDC/End-U«or 
LDC 

LOC/End-User 
LDC/End-User 
LDC/End-User 
LDC 
LDC 
LDC 
LDC 

LOC/End-User 
LDC/End-User 
Broker/LOCs 
LDC/End-User 
LDC/End-Uaer 
U)C/End-U»er 
LOC/End-User 
LDC/End-Uaer 
Interstate  Pipelirw 
LDC 
LDC 
LDC 
LDC 
_  tOC 
LDC 

Intrastate  Pipeline 
Broker/LOCs 


*  These  transportation  arrangements  involMng  an  inlorstate  pipeline 
indiarta  Gas 


f 


e  presenay  t>eing  accomplished  under  Section  311  o«  the  NGPK  ^meanatwn  agwicy  «Tangomenl  with  vi  LDC. 


[FR  Doc.  87-8550  Filed  4-15-87;  8:45  am] 
BILLING  CODE  •717-0«-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3187-71 

Privacy  Act  of  1974,  System  ot 
Records 

agency:  Environmental  Protection 

Agency. 

ACTION:  Privacy  Act  of  1974,  proposed 

new  system  of  records. 

summary:  Pursuant  to  the  Privacy  Act 
of  1974  {5  U.S.C  552a).  the  U.S. 
Environmental  Protection  Agency  is 
proposing  to  fonnally  establish  and 
maintain  a  system  of  records.  This 
system  is  the  "Official  U.S.  Government 
Identification  Card  Record."  EPA  will 
use  the  records  to  prepare  identification 
cards  for  Agency  and  contract 
employees  to  identify  those  who  need 
access  to  EPA  buildings  and  offices. 


EFFECTIVE  DATE:  The  Environmental 
Protection  Agency  is  requesting  a 
waiver  from  the  Office  of  Management 
and  Budget  of  its  sixty-day  advance 
review  period.  If  the  Office  of 
Management  and  Budget  grants  the 
waiver,  this  system  shall  become 
operational  thirty  days  after  publication 
unlets  comments  are  received  which 
would  result  in  a  contrary 
determination. 

FOR  FURTHEft  INFORMATION  CONTACT 

Luther  E.  Mellen.  Chief,  Security  and 
Property  Management  Branch,  Facilities 
Management  and  Services  Division 
(PM-215),  U.S.  Environmental  Protection 
Age>cy.  Washington.  DC  20460. 
telephone  (202)  382-2110. 

Darted:  March  20. 1987. 

C.  Morgan  Kingbom, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management. 

EPA-FMSD-19 

SYSTEM  name: 

official  U.S.  Government 


Identification  Card  Record — EPA- 
FMSD-19. 

SCCtNHTY  classification: 

None. 

SYSTEM  location: 

1.  Facilities  Management  and  Services 
Division,  Security  and  Property 
Management  Branch,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.  Washington.  DC  20460. 

2.  Field  activities  listed  in  Appendix. 

categories  of  mmmvhmials  covered  by  the 
system: 

EPA  employees  and  EPA  contract 
employees  who  require  access  to  EPA 
buildings  and  offices. 

CATEQOMBS  OF  RECORDS  IN  THE  SYSTEM: 

1.  EPA  Form  5110-1.  EPA 
Identification  Card  Acknowledgement, 
which  contains  the  following 
information:  Name,  EPA  identification 
card  number,  height,  weight,  color  of 
eyes/hair,  date  of  birth,  social  security 
number,  position  title,  grade,  EPA  office 


location,  signature,  date  of  issuance,  and 
a  photograph  of  the  person  issued  the 
identification  card. 

2.  EPA  Form  1480-39,  Official  U.S. 
Government  Identification,  which 
contains  the  following  information: 
Name,  social  secxirity  number,  location, 
date  of  birth,  height,  weight,  color  of 
eyes/hair,  signature,  card  number,  date 
of  issuance  and  photograph  of  person 
issued  the  identification  card. 

authomty  for  maintenance  of  the 
system: 

40  U.S.C.  486(c),  Federal  Property  and 
Administrative  Services  Act  of  1949 
(authority  for  establishing  housekeeping 
records);  Executive  Order  9397 
(authority  to  collect  social  security 
numbers  for  identification  purposes). 

purposes: 

EPA  will  use  the  records  to  issue 
official  U.S.  Government  Identification 
cards  to  EPA  employees  and  EPA 
contract  employees  requiring  access  to 
EPA  buildings  and  offices.  The  records 
will  also  be  used  to  maintain  a  record  of 
all  holders  of  identitlcation  cards,  for 
renewal  and  recovery  of  expired  cards, 
and  to  identify  lost  or  stolen  cards.  At 
Headquarters  the  records  may  be  used 
to  identify  employees  whose  names 
have  not  been  entered  in  the  EPA 
locator  system. 

ROtrriNc  uses  of  records  maintained  in 
the  system,  iNCunxNa  cateoorms  of 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  informacion  may  be 
made: 

1.  To  the  Department  of  )u8tice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of  the 
following  is  a  party  or  has  an  interest 
(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  the  litigation 
is  likely  to  affect  the  Agency. 

2.  In  a  proceeding  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regulatory  proceeding, 
to  the  extent  that  each  disclosure  is 
compatible  witn  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  the  proceeding  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (a)  EPA  or  any  of  its 
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components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  EPA 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
lustice  is  representing  or  considering 
represeatatioa  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  htigation  is  likely  to  affect  the 
Agency.  Such  disclosures  include  those 
made  in  the  course  of  presenting 
evidence,  conducting  settlement 
negotiations,  and  responding  to 
subpoenas  and  requests  for  discovery. 

3.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  hiring  or 
retention  of  an  employee;  the  reporting 
of  an  investigation  on  an  employee;  the 
letting  of  a  contract;  or  the  issuance  of  a 
security  clearance,  license,  grant,  or 
other  benefit. 

4.  To  a  Federal.  State  or  local  agency 
where  necessary  to  enable  EPA  to 
obtain  information  relevant  to  an  EPA 
decision  concerning  the  hiring  or 
retention  of  an  employee;  the  letting  of  a 
contract;  or  the  issuance  of  a  security 
clearance,  license,  grant,  or  other 
benefit. 

5.  To  an  appropriate  Federal  State, 
local  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 

6.  To  a  Member  of  Congress  or  a 
congressional  office  in  response  to  an 
inquiry  from  that  Member  or  office  made 
at  the  request  of  the  individual  to  whom 
the  record  pertains. 

7.  To  EPA  contractors  who  have  been 
engaged  to  assist  EPA  in  the 
performance  of  activities  directly 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  under  the  contract. 
Contractors  are  required  to  maintain  the 
records  in  accordance  with  the 
requirements  of  the  Privacy  Act. 

8.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 

RETRIEVtNQ,  ACCCSSIMa,  RETAHNNQ,  AND 
DISPOSING  OF  RECOHOS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  in  file  cabinets. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  name  of 


individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Only  authorized  EPA  employees  with 
an  official  need-to-know  are  allowed 
access  to  the  system.  The  files  are 
stored  in  cabinets  secured  with  locking 
bars  and  padlocks.  The  cabinets  are 
located  in  a  locked  room  in  a  building 
with  controlled  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  three  months 
after  termination  of  employment  or 
severance  of  association  with  EPA.  See 
EPA  Records  Control  Schedule, 
Appendix  B,  Part  3,  Item  25. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  Chief,  Security  and 
Property  Management  Branch  (PM-215). 
401  M  Street  SW..  Washington.  D.C. 
20480. 

Other  locations:  General  Services 
Manager  at  address  listed  in  the 
Appendix. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
System  Manager  at  the  location  where 
the  records  are  maintained  (with 
notarized  signature  if  request  is  made  by 
mail  or  with  suitable  identification  if 
request  is  made  in  person).  Any 
additional  information  or  requirement 
will  be  provided  by  the  System 
Manager. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Individuals  should  reasonably  specify 
the  record  contents  being  sought,  and 
provide  any  other  names  officially  used 
during  period  of  employment, 

CONTESTHM  RECORD  PROCEDURES: 

Same  as  Notification  Procedures.  The 
record  and  the  specific  information 
being  contested  should  be  identified. 
The  corrective  action  sought  and 
supporting  justification  for  the 
correction  should  be  provided  by  the 
individual. 

RECORD  SOURCE  CATEGORIES: 

The  individual  on  whom  the  record  is 
maintained  and  EPA  personnel  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

APPENDIX: 

In  addition  to  Headquarters,  the  General 
Services  Manager  at  the  following  EPA  field 
activities  have  identification  card  records: 


i24f>r 
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EPA  Region  I.  Federal  Center,  Boston,  MA 

02203 
EPA  Region  U.  28  Federal  Plaza,  New  York, 

NY  10278 
EPA  Region  III.  841  Chestnut  Street 

Philadelphia.  PA  19107 
EPA  Region  IV,  345  Courtland  Street  N.E.. 

Atlanta.  GA  30365 
EPA  Region  V,  230  S.  Dearborn  Street 

Chicago,  IL  60604 
EPA  Region  VI,  1201  Elm  Street  Dallas,  TX 

75270 
EPA  Region  VIl.  726  Minn.  Avenue,  Kansas 

City,  KS  66101 
EPA  Region  VIII.  999 18th  Street,  Suite  1300, 

Denver.  CO  30202 
EPA  Region  IX.  215  Fremont  Street  San 

Francisco.  CA  94105 
EPA  Region  X.  1200  6th  Avenue,  Seattle,  WA 

98101 
Environmental  Research  Laboratory,  P.O. 

Box  1198,  Ada.  OK  74820 
Motor  Vehicle  Emission  Laboratory.  2565 

Plymouth,  Ann  Arbor.  MI  48105 
Environmental  Research  Laboratory,  Athens, 

GA  30613 
Office  of  Administration.  26  W.  St  Clair  St. 

Cincinnati.  OH  45268 
Environmental  Research  Laboratory.  6201 

Congdon  Blvd.,  Duluth,  MN  55804 
Environmental  Research  Laboratory,  P.O. 

Box  15027,  Las  Vegas,  NV  89114 
Environmental  Research  Laboratory,  South 

Ferry  Rd.,  Narragansett.  RI  02882 
National  Enforcement  Investigations  Center, 

BIdg.  53.  Box  25227  Denver,  CO  80225 
Office  of  Administration,  Research  Triangle 

Park.  NC  27711 

(FR  Doc.  87-8606  Filed  4-15-87;  8:45  am) 

MUJNQCOOe  SS60-S0-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Central  Savings  and  Loan  Association; 
San  Diego,  CA;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(2)  of  the  National  Housing  Act,  12 
U.S.C.  1729(c)(2)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Central 
Savings  and  Loan  Association,  San 
Diego,  California  on  April  10, 1987. 

Dated:  April  13, 1987. 
|eff  Sconyers, 
Secretary. 
{FR  Doc.  87-8583  Filed  4-15-67;  8:45  amj 

BtlXtNO  CODE  e73O-01-M 


Central  Savings  and  Loan  Association; 
San  Diego,  CA;  Appointment  of 
Receiver 

Notice  Is  hereby  given  that  the 
Superior  Court  for  the  County  of  San 
Diego  has  confirmed  the  appointment  by 
the  Commissioner,  Department  of 


Savings  and  Loan  for  the  State  of 
California  ("Commissioner")  of  a 
receiver  for  Central  Savings  and  Loan 
Association.  San  Diego,  California 
("Association"),  and  that  pursuant  to  the 
autliority  contained  in  section  406(c)(1) 
of  the  National  Housing  Act,  as 
amended.  12  U.S.C.  section  1729(c)(1) 
(1982),  the  Federal  Savings  and  Loan 
Insurance  Corporation  accepted  the 
tender  of  the  Commissioner  of  the 
appointment  as  receiver  for  the 
Association,  for  the  purpose  of 
liquidation,  effective  April  10, 1987. 

Dated;  April  13, 1987. 
|efT  Sconyers, 
Secretary. 

[FR  Doc  87-8584  Filed  4-15-87;  8:45  am] 
WLUNG  COOC  C720-01-M 


Rrst  Southern  Savings  Association  of 
Jackson  County;  Pascagoula,  MS; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contain  in  section 
406(c)(2)  of  the  National  Housing  Act,  as 
amended.  12  U,S.C.  1729(c)(2)  (1982),  the 
Federal  Home  Loan  Bank  Board  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  the  purpose  of  liquidation  for  First 
Southern  Savings  Association  of 
Jackson  County,  Pascagoula,  Mississippi 
on  March  20, 1987. 

Dated:  April  13. 1987. 

By  the  Federal  Home  Loan  Bank  Board. 
)eff  Sconyers, 
Secretary. 
[FR  Doc  87-8585  Filed  4-15-87;  8:45  am] 

WLUNQ  CODE  STlO-OI-lt 


Future  Savings  and  Loan  Association; 
Albany,  OR;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(2)  of  the  National  Housing  Act,  as 
amended,  12  U.S.C.  1729(c)(2)  (1982),  the 
Federal  Home  Loan  Bank  Sioard 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Future  Savings  and  Loan 
Association,  Albany.  Oregon  on  Apiil 
10, 1987. 

Dated;  April  13, 1987. 
left  Sconyers, 

Secretary. 

[FR  Doc.  87-8566  Filed  4-15-87;  8:45  am] 

BILUNO  CODE  tTlO-OI-H 


Future  Savings  and  Loan  Association; 
Albany,  OR;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  the  Circuit 
Court  of  the  State  of  Oregon  for  the 
County  of  Linn  has  conrirmed  the 
appointment  by  the  Supervisor,  Savings 
and  Loan,  Credit  Union  and  Consumer 
Finance  Section,  Financial  Institutions 
Division  for  the  State  of  Oregon 
("Oregon")  of  a  conservator  for  Future 
Savings  and  Loan  Association,  Albany, 
Oregon  ("Future")  and  that  pursuant  to 
the  authority  contained  in  section 
406(c)(1)  of  the  National  Housing  Act,  as 
amended  (12  U.S.C.  section  1729(c)(1)) 
(1982),  the  Federal  Savings  and  Loan 
Insurance  Corporation  accepted  the 
tender  of  the  Supervisor  of  the 
appointment  as  conservator  for  Future, 
for  the  purpose  of  liquidation,  effective 
April  10, 1987. 

Dated:  April  13. 1987. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers, 
Secretary. 

[FR  Doc  87-8582  Filed  4-15-87;  8:45  am] 
BILLINa  COOC  (TM-OI-M 


Summit  Savings  and  Loan  Association; 
Park  City,  UT;  Replacement  of 
Conservator  Witt>  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owner's  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
S  1464(d)(6)(D)  (1982),  the  Federal  Home 
Loan  Bank  Board  on  April  10, 1987  duly 
replaced  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC")  as 
conservator  for  Summit  Savings  and 
Loan  Association,  Park  City,  Utah 
("Association")  by  the  FSUC  as  sole 
receiver  for  the  Association- 
Dated:  April  13, 1987. 
Jeff  Sconyers, 
Secretary. 
[FR  Doc.  87-8587  Filed  4-15-87;  8:45  am] 

BILUNO  COOC  S720-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  87E-0059] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Exirel 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  has  detennined 
the  regulatory  review  period  for  Exirel 
and  is  pubhshing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Conunerce. 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-«2.  5800  Fishers  Lane,  RockviJle. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

PhiHp  L  Chao.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20657,  301-443-1382. 
SUPPt^MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act,  a 
product's  regidatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
apphcation  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Exirel 
(Pirbuterol  Acetate),  which  is  indicated 
for  the  prevention  and  reversal  of 
bronchospasm  in  patients  with 
reversible  bronchospasm  including 
asthma  and  may  be  used  with  or 
without  concurrent  theophylline  and/or 


steroid  therapy.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Exirel  (U.S.  Patent  No. 
3.786,160)  from  Pfizer,  inc.,  and 
requested  FDA's  assistance  in 
determining  the  patent's  eligibihty  for 
patent  term  restoration.  In  a  letter  dated 
March  3, 1987,  FDA  advised  the  Patent 
and  Trademark  Office  that  the  human 
drug  product  has  undergone  a  regulatory 
review  period  and  that  the  active 
ingredient,  Pirbuterol  Acetate, 
represented  the  first  permitted 
commercial  marketing  or  use  of  that 
active  ingredient.  This  Federal  Register 
notice  now  represents  FDA's 
determination  of  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Exirel  is  2.835  days.  Of  this  time,  1,485 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
1,350  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  dote  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
March  29, 1979.  The  apphcant  claims 
that  the  notice  of  claimed 
investigational  exemption  (IND)  for  the 
drug  became  effective  on  July  30, 197a 
However,  FDA  records  indicate  that  the 
IND  was  placed  on  clinical  hold  and 
therefore  the  actual  effective  date  for 
the  IND  is  March  29, 1979. 

2.  The  date  the  apphcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act-  April  21, 1983.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  for  Exirel  (NDA 
19-009)  was  initially  submitted  on  April 
21, 1983. 

3.  The  date  the  application  was 
approved:  December  30, 1986.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-009  was  approved  on  December  30, 
198& 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  June  15, 1987,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 


or  before  October  13, 1987,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
perid.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  April  8, 1987. 
Stuart  L  Nightingal*, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc  87-6507  Filed  4-15-87;  8:65  am] 

MLUNO  COOC  41S0-01-M 


[Docktt  No.  78P-0173  ct  aL] 

Approved  Vwiances  for  Laser  Ught 
Shows;  AvailabUity 

AOenCY:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  laser  products  have  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  12 
organizations  that  manufacture  and 
produce  laser  light  shows,  fight  show 
projectors,  or  both.  The  projectors 
provide  a  laser  light  display  to  produce 
a  variety  of  special  fighting  effects.  The 
principal  use  of  these  products  is  to 
provide  entertaiimient  to  general 
audiences. 

DATES:  The  effecfive  dates  and 
termination  dates  of  the  variances  are 
listed  in  the  table  below  under 
"Supplementary  Information." 
ADDRESS:  The  apphcations  and  all 
correspondence  on  the  appUcafions 
have  been  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
Room  4-62,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sally  Friedman,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
443-4874. 

SUPPI^MENTARY  INFORMATION:  Under 
§  1010.4  (21  CFR  1010.4)  of  the 
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regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C  263f), 
FDA  has  granted  each  of  the  12 
organizations  listed  in  the  table  below  a 
variance  from  the  requirements  of 
S  1040.11(c)  (21  CFR  1040.11(c))  of  the 
performance  standard  for  laser 
products. 

Each  variance  permits  the  listed 
manufacturer  to  introduce  into 
commerce  a  demonstration  laser 
product  assembled  and  produced  by  the 


manufacturer,  which  is  its  particular 
variety  of  laser  light  show,  laser  light 
show  projector,  or  both.  Each  laser 
product  involves  levels  of  accessible 
laser  radiation  in  excess  of  Class  II 
levels  but  not  exceeding  those  required 
to  perform  the  intended  function  of  the 
product. 

CDRH  has  determined  that  suitable 
means  of  radiation  safety  and  protection 
are  provided  by  constraints  on  the 
physical  and  optical  design  and  by 
warnings  in  the  user  manual  and  on  the 
products.  Therefore,  on  the  effective 


dates  speciBed  in  the  table  below,  FDA 
approved  the  requested  variances  by  a 
letter  to  each  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  each  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  of  the  product,  each 
product  shall  bear  on  the  certification 
label  required  by  S  1010.2(a)  (21  CFR 
1010.2(a))  a  variance  number,  which  is 
the  FDA  docket  number,  and  the 
effective  date  of  the  variance  as 
specifled  in  the  table  below. 


OockatNa 


78P-0173 


79P-0257  (RananraO.. 

B6V-0194 

(. 
8eV-031& 


S6V-037S.. 
B6V-0381. 

86V-0407„ 
86V-0434.. 
8eV-04ei.. 

86V -0480.. 
SeV-0487.. 

aev-oso4. 


Orgsfiizatioo  granted  ttw  vsriAnc8 


Laaw  Imaga*.  incorporated.  6807  Hayvanhuril  Avanua,  Van 
Nuyi.  CA  91406. 


Kflons  Barrv  Farm.  6039  Beach  Boutevard.  P»8«  Offics  Box 

5002.  Buana  Pait.  CA  90620. 
Laaertanment.  551   NE.  49tti  Avanue.  Cotumbia  HeigMs. 

MN  55421. 
CaMofnla   Technical   Aaiodataa.   3866   Caloniia   S«raa<. 

Suite  4,  San  Frwdsco.  CA  S4118. 

LaaanMora  Productiona.  25  Midtand  Avenut.  Sudd  Lake, 

NJ07S2S. 
U  Jo«a  Cemre  Partners.  Ltd..  43S0  ExecuMs  Drive.  SuiM 

100.  Swi  Oiego,  CA  82121. 


NunriMn  NtgMdub.  300  Weattwimer.  Houaloa  TX  77006.. 
QTE  Umuant  Center.  SSOO  Tennyaoa  Plana  TX  7S024.. 


TRW,  moorporated.  TT«M  Federal  Syatoma  Qroup.  27S1 
Pro«per«y  Avenue  (FVA6/2270).  Fairfax.  VA  22031. 


Market  Tavern.  Irxxrporalad.  dbe  Hammertacfca,  1101 
South  Honwd  Street  Baltimore.  MO  21230. 

Phase  M.  dba  Etcetera.  8796  Nortt)  Centrri  Expraaaiway. 
OaRas.  TX  75231. 

BOO  South  NY.  Corporatx>n,  dba  Chez  Pane.  235  South 
^Mw  Yoili  Avenue.  AOantk:  City.  NJ  064O1. 


Oemonitralion  laaer  product 


LASERIUM  (krypton)  «id  Concert  System  (CS)  Sertss  of  Class  HI  an)  IV  laser 
protectors  m««j<actured  by  LMer  Images.  Incorporated  and  lot  laser  kght 
shows  asaemt)led  and  produced  by  Laser  Images  livorporaleO  incorporat- 
ing theae  protectors  or  the  Foursight  Visual  Systems  Incorporated  Model  4 
protectors 

Laser  Itghi  show  in  Studio  "K"  and  In  the  "Good  Time  Theater"  within  Knotts 
Berry  Farm. 

Lasenamment  laser  light  show  using  the  Laser  Fsntaay  Class  Mtb  Rainbow 
Model  Series  Ar/HeN«  am  HeN«  laset  protection  systems 

CaMomia  Technical  Associates  laser  light  shows  incorporating  the  firm's  laser 
protection  system  with  an  Ion  Laser  Technotogy  Sertos  ILT  50O0  argon  or 
krypton  laser. 

Laservwons  Productiona  laser  llgfit  show  lncorporatir>g  the  Coherent  Innova- 
tions' Rainbow  Class  IV  helkjm-rwon/ argon  laser  protection  system. 

La  Jo*a  Centre  Partners.  Ltd.  laaer  light  show  (or  the  First  California  Bank 
incorporating  a  Laser  Media  LMS  laser  protector  containing  a  Class  IV 
krypton  ion  laaer. 

Numbers  Nightchi)  laaer  IgM  show  incorporating  the  Laser  Media  LMS  laaer 
protector  system  with  Claaa  IV  argon  and  Class  ill  krypton  ion  lasers. 

GTE  Marketing  Center  Msda  Show  using  the  LaserMedia  LMS  Series  Claaa 
IV  Argon  prolectxxi  system. 

Laaer  video  displays  assembled  and  produced  by  TRW.  Incorporated  ki  their 
taoKt^s  conterence  room  and.  occasionally,  at  custofner  facilities  in  market- 
ing damonatrations-  These  displays  will  incorporate  a  certified  Class  IV 
Viaukn  Laaer  Protector  Model  Senes  1000. 

M«ket  Tavern.  Incorporated,  dba  Hammeoacks.  laser  Ight  shows  incorporat- 
ing the  Laser  Media  LMS  protector  with  argon  or  hekenvneon  lasers. 

Etcetera  laser  light  show  usmg  the  Laaar  Metii  Ctaas  ^  LMS  laser  protection 
system  with  argon,  ioypton.  or  tietwrn-neon  taaars. 

Chez  Paree  laser  light  show  mcorparaUng  a  Laaervlaloa  Model  H174  Claas  IV 
argon  laaer  protector. 


Efleetivedau 
lerminalton  date 


Dec.  4.  19e6-Aug.  22. 
1968 


Jan.  8.  1967— Oct  6. 

1969 
Dec  10.  l96e-Oct 

16.  1988. 

Jm\.  8.  1987— Jan.  8, 
1869 

Nov.  24.  1988— Nov. 

24,  198a 
Dec.  30.  1966— Oec 

X.  1988 

Jan  8.  1967-^)an.  8. 

1969. 
Jan.  8.  1967— Jan.  8. 

1989 
Dec.  17,  1986-Oec. 

17.  1968. 


Dec  30.  1986— Oec 

30.  1968. 
Dec  30.  1966— Dec 

30.  1988 
Dec  30.  198«— Dec. 

30,  1988. 


In  accordance  with  i  1C10.4,  the 
applications  and  all  correspondence  on  the 
applications  have  been  placed  on  public 
display  under  the  designated  docket  number 
in  the  Dockets  Management  Branch  (address 
above)  and  may  be  seen  in  that  office 
between  9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety  Act 
of  1966  (sec.  358.  82  Stat.  1177-1179  (42  U.S.C. 
263f))  and  imder  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21  CFR 
5.10)  and  redelegated  to  the  Director,  Center 
for  Devices  and  Radiological  Health  (21  CFR 
5.86). 

Dated:  April  9, 1987. 

)ohn  C.  Villforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  87-6506  Filed  4-15-87;  8:45am) 

MLUNO  CODE  4180-01-M 


[Docket  No.  S7M-0066] 

Paiomex  Instrumentarium  Corp.; 
Prwnarket  Approval  of  Acutscan® 
Model  100  MRI  System 
AOSNCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Paiomex 
Instrumentarium  Corp.,  Washington,  DC, 
for  premarket  approval,  under  the 
Medicial  Device  Amendments  of  1976,  of 
the  Acutscan  *  Model  100  MRI  System. 
After  reviewing  the  recommendation  of 
the  Radiologic  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiologic 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
date:  Petitions  for  administrative 
review  by  May  18, 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
reiaew  to  the  Dockets  Management 


Branch  (HFA-305).  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  A.  Phillips.  Centers  for  Devices 
and  Radiological  Health  (HFZ-430), 
Food  and  Drug  Administration,  8757 
Georiga  Ave.,  Silver  Spring,  MD  20910. 
301-427-7514. 

SUPPLEMENTARY  INFORMATION:  On  July 
10, 1986,  Paiomex  Instrumentarium 
Corp.,  c/o  Hyman  &  Phelps  & 
McNamara,  1120  G  St,  NW., 
Washington,  DC,  20005,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Acutscan  *  Model  100 
MRI  System.  The  device  is  a  nuclear 
magnitic  resonance  imaging  (MRI) 
device  with  multi-slice  operation  and  a 
resistive  magnet  operating  at  0.02  tesla. 
The  Acutscan  •  Model  100  MRI  System 
is  indicated  for  use  as  a  diagnostic 
imaging  system  that  within  its 
limitations  for  resolution  and  slice 
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thickness  produces  cross-sectionai 
transaxial,  coronal,  and  segittal  images 
that  display  anatomic  structure  of  the 
head  or  body.  MR  images  correspond  to 
the  spatial  distribution  of  protons 
(hydrogen  nuclei)  that  exhibit  nuclear 
magnitic  resonance.  The  consequent  MR 
properties  of  head  or  body  tissues  and 
fluids  are:  hydrogen  density,  spin-lattice 
relation  time  (TI),  spin-spin  relaxation 
time  (T2),  and  flow  velocity.  When 
interpreted  by  a  trained  physician,  these 
images  yield  infomation  that  can  be 
useful  in  the  determination  of  a 
diagnosis.  All  other  uses  of  the 
Acutscan  •  Model  100  MRI  System 
remain  investigational. 

On  November  24, 1988,  the  Radiologic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
February  20, 1987,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summmary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  the  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Robert  A.  Phillips 
(HFZ-430),  address  above. 

Opportimity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
idependent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  infomation  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 


petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  18, 1987  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  infomation, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  hearing  of  this  document. 
Received  petitions  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  April  9. 1987. 

iohn  C  Villforth, 

Director,  Center  for  Devices  and  Radiologicot 
Health. 

(PR  Doc.  87-8506  Filed  4-15-87;  8:45  am) 

MUJNO  COOC  41W-01-M 


(Docket  No.  87M-0104] 

Paco  Pharmaceutical  Services,  Inc.; 
Premarket  Approval  of  Charter  Labs 
Hydrogen  Peroxide  Disinfection 
System 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Paco 
Pharmaceutical  Services,  Inc., 
Lakewood,  NJ,  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976.  of  the  Charter  Labs  Hydrogen 
Peroxide  Disinfection  System.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
date:  Petitions  for  administrative 
review  by  May  18, 1987. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Ektckets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 


Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  June 

16. 1986,  Paco  Pharmaceutical  Services, 
Inc.,  Lakewood,  NJ  08701,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Charter  Labs  Hydrogen 
Peroxide  Disinfection  System  consisting 
of  the  Charter  Labs  Hydrogen  Peroxide 
Solution,  Charter  Labs  Sahne  for 
Sensitive  Eyes,  Charter  Labs 
Disinfection  Cup.  and  Charter  Labs 
Rinse  Cup.  The  system  is  indicated  for 
disinfecting,  rinsing,  and  soaking  for  the 
chemical  (not  heat)  disinfection  of  daily 
and  extended  wear  soft  (hydrophilic) 
contact  lenses. 

On  October  21, 1986,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  March 

12. 1987,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  Charter  Labs 
Hydrogen  Peroxide  Disinfection  System 
states  that  the  system  is  indicated  for 
disinfecting,  rinsing,  and  soaking  for  the 
chemical  (not  heat]  disinfection  of  daily 
and  extended  wear  soft  (hydrophilic) 
contact  lenses.  Manufacturers  of  soft 
(hydrophilic)  contact  lenses  that  have 
been  approved  for  marketing  are 
advised  that  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of  the 
approval  of  a  new  solution  for  use  with 
an  approved  soft  contact  lens,  the 
manufacturer  or  PMA  holder  of  each 
lens  shall  correct  its  labeling  to  refer  to 
the  new  solution  at  the  next  printing  or 
at  such  other  time  as  CDRH  prescribes 
by  letter  to  the  applicant. 

Opportiinity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
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either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrdtive 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  i.s  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10J3(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showiiig  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  May  18. 1987.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  R«:eived  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  StaL  554-555,  571  (21 
U.S.C.  360e(d).  360)(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  April  a  1987 

)ohn  C.  ViDforth, 

Director,  Center  for  Devices  and  Radiolos'cal 
Health. 

[PR  Doc.  87-8510  Filed  4-15-87:  8:45  am] 
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[Docket  No.  87M-00eS] 

Cardiac  Control  Systems,  Inc.; 
Premarket  Approval  of  Models  505  and 
509  Pulse  Generator  With  Models  1000 
and  1006  Programmer 

AGENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Cardiac 
Control  Systems,  Inc.,  Palm  Coast.  FL 


for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976.  of 
the  Maestro*  Series  500  Models  505  and 
509  Pulse  Generator  with  Models  1000 
and  1006  Programmer.  After  reviewing 
the  recommendation  of  the  Circulatory 
System  Devices  Panel.  FDA's  Center  for 
Devices  and  Radiological  Health 
(CIWH)  notified  the  applicant  of  the 
approval  of  the  application. 

DATE:  Petitions  for  administrative 
review  by  May  18, 1987. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  {HFA-305).  Food  and  Drug 
Administration.  Room  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  F.  Dahms,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  8757 
Georgia  Avenue,  Silver  Spring,  MD 
20910,  301^27-7594. 
SUPPLEMENTARY  INFORMATION:  On 
November  2a  1986,  Cardiac  Control 
Systems,  Inc.,  Palm  Coast,  FL,  32037. 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Maestro* 
Series  500  Models  505  and  509  Pulse 
Generator  with  Models  1000  and  1006 
Programmer.  The  device  is  indicated  for 
dualchamber  and  atrial  or  ventricular 
applications.  Indications  for  ventricular 
pacing  include  but  are  not  limited  to: 
Sick  sinus  sjTidrome,  first-degree  A-V 
block,  second-degree  Mobitz  Types  I 
and  II  block,  third-degree  A-V  block, 
Adams-Stokes  sjTidrome,  third-degree 
A-V  block  with  congestive  heart  failure, 
trifascicular  bundle  branch  block,  and 
right  bundle  branch  block  with  axis 
deviation.  Indications  for  atrial  pacing 
include,  but  are  not  limited  to  sick  sinus 
syndrome,  sino-atrial  (S-A)  block,  sinus 
arrest,  and  bradycardiatachycardia 
syndrome.  Indications  for  dual-chamber 
pacing  include  but  are  not  limited  to: 
Various  degrees  of  A-V  block, 
bradycardia-related  cardiac  output 
insufficiency  or  congestive  heart  failure, 
and  pacemaker  syndrome  (ventricular 
demand  pacing  intolerance).  Certain 
modes  of  pacing  may  be  contraindicated 
in  the  presence  of  various  arrhythmias 
and  conduction  characteristics.  For 
example,  the  atrial-tracking  ventricular 
padng  modes  may  be  contraindicated  in 
patients  suffering  from  atrial  fibrillation 
or  atrial  flutter  with  or  without  A-V 
block  or  from  persistent  rapid  atrial 
tadiycardias. 

On  January  16, 1987,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 


committee,  reviewed  and  recommended 
approval  of  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  the  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Donald  F.  Dahms  (HFZ- 
450),  address  above. 

Opportunity  for  Adniinistratlve  Review 

Section  515{dK3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  380e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e{g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)].  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  18, 1987,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supportmg  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 


Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  April  9, 1987. 

lohn  C  VUIforth, 

Director,  Center  for  Devices  ond  Radiological 
Health. 

[FR  Doc.  87-8509  Filed  4-15-67;  8:46  am] 
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National  Institutes  of  Health 
National  Cancer  Institute;  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Prevention  and  Control,  and 
its  Subcommittees. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Office, 
National  Cancer  Institute,  Building  31, 
Room  10A06.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-3100 
(301/496-5708)  will  provide  summaries 
of  the  meetings  and  rosters  of  members 
upon  request. 

Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman,  National  Cancer  Institute, 
Blair  Building.  Room  1A07,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892-4200  (301/427-8630). 
Name  of  Committee:  Prevention 

Subcommittee 
Date  of  Meeting:  May  6. 1987,  4  p.m.— 

adjournment 
Place  of  Meeting:  Building  31, 

Conference  Room  2,  9000  Rockville 

Pike,  Bethesda,  Maryland  20892-3100 
Agenda:  Discuss  current  and  future 

programs  of  the  Prevention  Program. 
Name  of  Committee:  Budget  and 

Evaluation  Subcommittee 
Date  of  Meeting:  May  6, 1987.  7:30  p.m.— 

adjournment 
Place  of  Meeting:  Building  31, 

Conference  Room  7,  9000  Rockville 

Pike.  Bethesda.  Maryland  20892-3100 
Agenda:  Review  of  budgetary  and  fiscal 

items. 
Name  of  Committee:  Board  of  Scientific 

Counselors,  Division  of  Cancer 

Prevention  and  Control 
Date  of  Meeting:  May  7-8, 1987.  8:30 

a.m. — adjournment 
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Place  of  Meeting:  Building  31, 
Conference  Room  6,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892-3100 

Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  fundirg. 

Dated:  April  9, 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-8532  Filed  4-15-87;  8:45  am) 
BHXINO  CODE  414»-01-ll 


National  Cancer  Institute;  Meeting  of 
Cancer  Biology-Immunology  Contract 
Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contract 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
May  15. 1987.  Bethesda  Holiday  Inn. 
Maryland  Room.  8120  Wisconsin 
Avenue.  Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  May  15  from  9  a.m.  to  9:30  a.m 
to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  section  10(d)  of  Pub. 
L.  92-463.  the  meeting  will  be  closed  to 
the  public  on  May  15  from  9:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  contract 
proposals.  These  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Wilna  A.  Woods,  Executive 
Secretary.  Cancer  Biology-Immunology 
Contract  Review  Committee,  5333 
Westbard  Avenue,  Room  807,  Bethesda, 
Maryland  20892  (301/496-7153)  will 
furnish  substantive  program 
information. 

Dated:  April  6. 1987. 
Betty  |.  B«veridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-8533  Filed  9-15-87:  8:45  am) 
BILUNO  COOE  4140-01-W 


National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council,  June  1-2, 
1987,  in  Building  31,  Conference  Room  6, 
Natioal  Institutes  of  Health,  Bethesda. 
Maryland,  and  the  meeting  of  the 
Subcommittee  on  Planning  on  June  1 
from  8:30  a.m.  to  9:30  a.m.  in  Building  31. 
Room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  June  1  from  9:30  a.m.  until 
5:00  p.m.  The  agenda  includes  a  report 
by  the  Director.  NICHD.  and  a 
presentation  by  the  Pregnancy  and 
Perinatology  Branch.  Center  for 
Research  for  Mothers  and  Children.  The 
meeting  will  be  open  on  June  2 
immediately  following  the  review  of 
applications  if  any  policy  issues  are 
raised  which  need  further  discussions. 
The  Subcommittee  meeting  will  be  open 
on  June  1  from  8:30  a.m.  to  9:30  a.m.  to 
discuss  program  plans  and  the  agenda 
for  the  next  Council  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provision  set 
forth  in  sees.  552b(c)(4)  and  442b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463.  the  meeting  will  be  closed  to  the 
public  on  June  2  from  8:30  a.m.  to 
completion  of  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Marjorie  Neff.  Council  Secretary, 
NICHD,  Landow  Building,  Room  6C08. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  Area  Code  301,  496- 
1485,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.864.  Population  Research, 
and  13.865.  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  April  6. 1987. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-8534  Filed  4-15-87:  8:45  am) 
atUINO  COOE  4140-2t-M 
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National  Institute  of  Diabetes  and 
DigMtiv*  and  Kidney  Diseases; 
Meeflng  of  the  IMioNdi  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  its 
Subcommittees 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  May  27  and  28, 1987. 
Conference  Room  10,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  May  27  from  8:30  ajn.  to  12 
noon  and  again  on  May  28  from  1  pjn.  to 
adjoummeat  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4]  and  552b{c)(6), 
Title  5,  U.S.C.  and  section  10(d]  of  Pub. 
L  92-483,  the  following  subcommittees 
will  be  closed  to  the  public  on  May  27 
from  1  p.m.  to  recess:  Diabetes, 
Endocrine  and  Metabolic  Diseases; 
Digestive  and  Nutrition;  Kidney,  Urology 
and  Hematology.  The  full  Council 
meeting  will  be  closed  on  May  28  from 
8:30  a.m.  to  approidmately  12  noon  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
daliberations  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  &om 
Dr.  Walter  Stolz.  Executive  Secretary, 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council, 
NIDDK.  Westwood  Building,  Room  657. 
Bethesda.  Maryland  20692.  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIDDK,  Building  31.  Room  9A19, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-6917. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.847-849.  Diabetes.  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrilion;  and  Kidney  Diseases.  Urology 
and  Hematology  Reseanii.  National 
Institutes  of  Health] 

Dated:  April  8,  1987. 
Betty  ].  Bevaridge. 

NIH.  Committee  Management  Officer. 
(FR  Doc.  87-8535  Filed  4-15-87;  8:45  am] 

BIU-INQ  COOE  4140-01-M 


National  institute  of  Environmental 
Health  Sciences;  Meeting  of  National 
Advisory  Environmental  Health 
Sciences  Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Healdi  Sciences  Council,  June  1-2. 1987. 
in  Building  3lC.  Conference  Room  7, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  ]une  1  from  9  a.m.  to 
approximately  12  noon  for  the  report  of 
the  Director.  NIEHS,  and  for  discussion 
of  the  NIEHS  budget,  program  policies 
and  issues,  recent  legislation,  and  other 
items  of  interest  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  vnth  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  S,  U^C.  and  section  10(d)  of  Pub. 
L  92-463,  the  meeting  v«ll  be  closed  to 
the  public  June  1.  from  approximately  1 
p,m.  to  adjournment  on  June  2,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclusure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Wiiwna  HerreU.  Committee 
Management  Officer.  NIEHS.  Bldg.  31, 
Rm.  2B55.  NIH.  Bethesda,  Md.  20692 
(301]  496-<3511.  will  provide  summaries 
of  the  meeting  and  rosters  of  council 
members. 

Dr.  Anne  Sassaman.  Associate 
Director  for  Extramural  Program, 
NIEHS,  P.O.  Box  12233.  Research 
Triangle  Park,  North  Carolina  27709. 
(919)  541-7723.  FTS  629-7723.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  DomesUc  AsusUnce 
Program  Nos  13.112,  Ciiaracterization  of 
Environmental  Health  Hazards;  13.113. 
Biological  Response  to  Environmenal  Health 
Hazards;  13.114.  Applied  Toxicological 
Research  and  Testing;  13.115.  Biometry  and 
Risk  Estimation:  13.894.  Resource  and 
Manpower  Development,  National  Institutes 
of  Health) 

Dated:  April  6. 1987. 

Betty ).  B«veridge. 

Committee  Management  Officer.  NIH. 

[FR  Doc.  87-8536  Filed  4-15-87:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDocicel  Mo.  M-«7-«W] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration.  HUD, 
action:  Notice^ 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
solicting  public  comments  on  the  subject 
proposals. 

ACTION:  Interested  persons  are  invited  to 
submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  451 7th  Street.  SW.. 
Washingtoa  DC  204ia  telephone  (202) 
755-a05a  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  !»*   '>» »*  •  riON:  The 
Department  has  suumnicii  the  proposal 
described  tielow  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  die 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission:  (8)  whether  the  proposal  is 
new.  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 
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Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Analysis  of  Proposed  Main 
Construction  Contracts. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  TTiis 
form  is  a  comparison  of  actual  bid  costs 
on  a  conventionally  developed  public 
housing  project  to  the  approved  pre-bid 
estimates.  It  is  prepared  by  a  PHA  and 
submitted  to  HUD  to  gain  approval  for 
award  of  construction  contract. 

Form  Number:  HUD-52396. 

Respondents:  State  of  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Estimated  Burden  Hours:  248. 

Status:  Extension. 

Contact:  William  C.  Thorson.  HUD, 
(202)  755-6460:  John  Allison,  OMB,  (202) 
395-6880. 

(Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3S07:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3S35(d).| 

Dated:  April  9, 1987. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Change  and  Proceed  Order. 
Formats,  and  Changes  Order  Register. 
24CFR841. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Change  Order  is  needed  to  formahze  a 
change  in  construction  of  a  housing 
project.  It  directs  a  contractor  to  add, 
delete,  or  substitute  certain  construction 
elements  and  establishes  a  cost  for  the 
work  and  a  timeframe  for  completion. 
The  change  is  prepared  by  the  project 
architect,  reviewed  and  concurred  on  by 
the  PHA.  accepted  by  the  contractor  and 
submitted  to  HUD  for  approval 

Form  Number:  None. 

Respondents:  State  of  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Estimated  Burden  Hours:  5,081. 

Status;  Extension. 

Contact:  William  C.  Thorson,  HUD. 
(202)  755-8460;  John  Allison.  OMB.  (202) 
395-6880. 

(Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d).| 

Hated:  April  9, 1987. 


Submission  of  Proposed  InformatioD 
Collection  to  OMB 

Proposal:  Agreement  Between  Owner 
and  Architect,  24  CFR  841. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  An 
agreement  is  used  by  a  PHA  to  obtain 
the  professional  services  of  an  architect 
or  engineer  to  prepare  necessary 
documents  for  the  construction  or 
rehabilitation  of  a  housing  development 
and  to  administer  the  Construction 
Contract  on  behalf  of  the  PHA.  HUD 
approves  the  contracts. 

Form  Number  HUD-51915. 

Respondents:  State  of  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Response:  On  Occasion. 

Estimated  Burden  Hours:  359. 

Status:  Extension. 

Contact:  William  C.  Thorson,  HUD, 
(202)  755-6460:  John  Allison,  OMB,  (202) 
395-6880. 

(Authority:  Sec.  3507  of  the  PaperwoA 
Reduction  Act,  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C  3S35(d).) 

Dated:  April  9, 1987. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Certificate  of  Need  for 
Health  Facility  and  Assurance  of 
Enforcement  of  State  Standards. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Certificate  of  Need  is  used  to  comply 
with  Section  232  and  Section  242  of  the 
National  Housing  Act  for  nursing  homes, 
intermediate  care  facilities,  and 
hospitals:  which  require  the  States  to 
certify  as  to  need  and  compliance  with 
mi.'.imum  standards  for  licensure  and 
methods  of  operations  governing  it. 

Form  Number  HUD-2576-HF. 

Respondents;  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit.  and  Non-Profit  Institutions. 

Frequenc>'  of  Response:  On  Occasion. 

Estimated  Burden  Hours:  40. 

Status:  Reinstatement. 

Contact:  C.  Edward  Lewis,  HUD,  (202) 
755-6223;  John  Allison,  OMB,  (202)  395- 
6880. 

(Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Dt^velopment  Act.  42  U.S.C.  3535(d).) 

Uated:  April  9. 1987. 
John  T.  Murphy. 

Director,  Information  Po/icy  and  Management 
Division. 
[FR  Doc.  87-8621  Filed  4-15-87;  8:45  am| 

BILLING  CODE  4210-01-M 


[Docket  No.  D-e7-«37] 

Office  of  the  Regional 
Administration — Regionat  Housing 
Commissioner,  Region  V  (Chicago); 
Designation  of  Order  of  Succession- 
Cleveland  Office 

AGEMCY:  Department  of  Housing  and 
Urban  Development 

ACTIOM:  Designation  of  Order  of 
Succession — Cleveland  Office. 

SUMMAlir:  The  Regional 
Administrator — Regional  Housing 
Commissioner  is  designating  officials 
who  may  serve  at  the  Acting  Manager 
during  the  absence,  disability  or 
vacancy  in  the  position  of  the  Manager 
of  the  Cleveland  Office. 

EFFECnvi  date:  The  designation  is 
effective  April  12, 1987. 

FOR  FURTHOI  INFORMATION  CONTACT: 

Lewis  Nixon.  Regional  Counsel.  Chicago 
Regional  Office.  Department  of  Housing 
and  Urban  Development,  300  South 
Wacker  Drive,  Chicago,  111.  60606-6765; 
Telephone:  312-353-4681  (This  is  not  a 
toll-free  number). 

Designation:  Each  of  the  officials 
holding  the  following  listed  positions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions  and  duties 
redelegated  or  assigned  to  the  Manager: 
Provided,  that  no  official  is  authorized 
to  serve  as  Acting  Manager  unless  all 
officials  where  titles  precede  his  or  hers 
in  this  designation  are  unavailable  to  act 
by  reason  of  absence,  disability  or 
vacancy  in  the  position. 

1.  Deputy  Manager 

2.  Director,  Housing  Development 

3.  Director,  Housing  Management 

4.  Chief,  Loan  Management  Branch 

5.  Chief,  Property  Disposition  Branch 

6.  Chief  Attorney 

7.  Chief,  Architectural,  Engineering  and 

Cost  Branch 

This  designation  supersedes  the 
designation  published  at  Docket  No.  D- 
84-760,  Federal  Re^ster  Vol.  49.  No.  95, 
dated  Tuesday.  May  15, 1964. 

Authority:  Delegation  of  Authority  by  the 
Secretary  effective  October  1, 1970.  36  FR 
3389.  February  23.  1971. 

Gertrude  W.  Jordan, 

Regional  Administrator — Regional  Housing 
Commissioner  Region  No.  5. 

(FR  Doc.  87-8622  Filed  4-15-87:  8:45  am) 

BIUJNOCOOE  4210-32-41 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttte  Secretary 

Privacy  Act  of  1974— Deletion  of 
Notice  of  System  of  Records 

Pursuant  to  the  provisions  of  the 
F*rivacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Inferior  is  deleting 
a  notice  describing  a  system  of  records 
maintained  by  the  Bureau  of  Mines.  The 
notice,  entitled  "Emergency  Minerals 
Administration  of  the  National  Defense 
Executive  Reserve  Files — Interior, 
Mines-lO,"  was  previously  published  in 
the  Federal  Register  at  51  FR  26064  on 
July  18, 1986,  and  is  deleted  from  the 
Department's  inventory  of  Privacy  Act 
systems  of  records  notices. 

The  records  formerly  described  in  the 
deleted  notice  are  now  covered  by  a 
governmentwide  Privacy  Act  system  of 
records  notice  (FEAMA/GOVT-1) 
published  in  the  Federal  Register  at  52 
FR  3344  on  February  3, 1987.  by  the 
Federal  Emergency  Management 
Agency. 

This  change  shall  be  effective  on  April 
16, 1987.  Additional  information 
regarding  this  action  may  be  obtained 
from  the  Department  Privacy  Act 
Officer.  Office  of  the  Secretary  (PIR), 
Main  Interior  Building,  Room  7357,  U.S. 
Department  of  the  Interior.  Washington. 
DC  202450. 

Dated:  April  8, 1987. 

Oscar  W.  Mueller,  Jr.. 

Director,  Office  of  Information  Resources 
Management. 

|FR  Doc.  87-8494  Filed  4-15-87:  8:45  am] 

BILUNG  CODE  4310-S3-II 


Bureau  of  Land  Management 

[WY-920-07-41 11-15;  W-98889] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  BI9 
Horn  County,  WY 

April  10, 1987. 

Pursuant  to  the  provisions  of  Pub.  L 
97^51,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3ta)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-98889  for  lands  in  Big  Horn 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 


lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof. 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  net  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-98889  effective  June  1. 1986. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andlaew  L.  Tarshls. 

Chief.  Leasing  Section. 

(PR  ^oc  87-8498  Filed  4-15-87:  8:45  am] 

BIUJNQ  CODE  4310-22-M 


[WY-920-07-41 11-15;  W-721961 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Fremont  County,  WY 

April  10, 1987. 

Pursuant  to  the  provisions  of  Pub.  L 
97^151,  96  Stat.  2462-2466,  and 
Regalation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-72196  for  lands  in 
Fremont  County,  Wyoming,  was  timely 
Bled  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-72196  effective  June  1, 1986, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Anckew  L.  Tarshis. 

Chiof,  Leasing  Section. 

[FR  Doa  87-8497  Piled  4-15-87;  8:45  amj 

BIUJMO  COOC  4310-22-M 


[AZ-020-07-4212-12;  A  20346-01 

Realty  Action:  Exchange  of  Public    : 
Lands  In  Apache  County,  AZ 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

Portions  or  all  of  public  lands  within 
the  following  townships,  ranges  and 
sections  are  being  considered  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian,  Arizona 

Apache  County 

T.  11  N.,  R.  25  E., 

Sec.  12. 
T.  11  N.,  R.  28  R, 

Sees.  4.  8, 10. 12, 14. 18,  20,  22.  24,  25. 
T.  11  N.  R.  27  E., 

Sees.  4,  24.  26,  27.  29,  30,  33,  34,  35. 
T.  12  N.  R,  27  E, 

Sec.  28. 
T.  14  N.,  R.  27  £., 

Sec.  34. 
T.  11  N.  R,  28  £., 

Sees.  17, 18, 19,  20,  26,  27,  28,  29,  33,  34. 
T.  12  N.  R.  28  E., 

Sees,  la  12, 14,  30. 
T.  10  N.,  R.  29  E., 

Sec.  iia 
T.  12.,  R.  29  R., 

Sees.  4, 12, 18,  20,  21.  27,  28,  32. 
T.  12  N.,  R.  30  E., 

Sees.  1.  3,  4,  5,  8.  9,  la  11. 12, 13, 14. 17, 18, 
21,  2a  26.  28,  29,  34,  35. 
T.  13  N.,  R.  30  E.. 

Sees.  6,  8, 10, 12, 14. 18,  20,  22,  24,  26,  30,  34. 
T.  12  N.,  R.  31  E., 

Sees.  3. 10, 15,  21,  22,  27,  28,  33,  34. 
T.  13  N.,  R.  31  E., 

Sees.  4.  6.  8, 10, 19,  21,  27,  28.  29,  30,  33,  34. 
T.  14  N..  R.  31  E., 

Sees.  18,  20,  22,  28.  30,  34. 

Containing  48,459.51  acres,  more  or  less. 

Copies  of  complete  legal  description 
may  be  obtained  from  the  Phoenix 
District  Office,  address  shown  below. 

Final  determination  on  disposal  will 
await  ccnnpletion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2202.1(b),  publication  of  this 
notice  will  segregate  the  public  lands 
described  in  this  notice  from 
appropriation  under  the  public  and  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  Geothermal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation  or  the  expiration  of  two 
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years  from  the  date  of  pubiicatioo. 
whichever  occurs  Rfst 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix.  Arizona  85027. 

Dated:  April  9. 1SB7. 
Hemaa  L  Kast. 
Acting  District  Manager. 
[FR  Doc.  87-8499  Filed  4-1S-87: 8.45  ani| 

■UWG  CODE  4»1>-»-ll 

(AZ-020-07-4212-12:  A  20346-E] 

Realty  Action;  Exchange  of  Public 
Lands  in  Pinal  County,  AZ 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

Portions  or  all  of  public  lands  within 
the  following  townships,  ranges  and 
sections  are  being  considered  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  17ia 

Gila  and  Salt  River  Mefufian.  Arizona 

Pinal  County 

T.  4  S..  R.  10  K. 

Sec.  33. 
T.  5  S.,  R.  10  E.. 

Sees.  3.  4.  6,  &  9, 10. 11,  13. 14. 15.  20,  21.  22. 
23,25,26. 
T.  5  S.,  R.  11  E.. 

Sees.  1,  3,  4,  5,  B,  7,  8.  a  la  11. 12,  13. 14, 15. 
16, 17. 18, 19,  2a  21,  22.  23,  24.  25,  28.  27. 
28,  29,  30,  31,  33,  34,  35. 
Containing  25.944.32  acres,  more  or  less. 

Copies  of  complete  legal  discriptions 
may  be  obtained  from  the  Phoenix 
District  Office,  address  shown  below. 

Final  determination  on  disposal  will 
await  completion  of  an  en\'ironmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
notice  will  segregate  the  public  lands 
described  in  this  notice  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  Geotherma! 
Steam  Act 

The  segregation  of  the  above- 
described  lands  shall  terminate  upton 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days. 


interested  parties  may  sutMnit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Vally  Road. 
Phoenix  Arizona  85027. 

Dated:  April  9, 1987 
Hennan  L  Kast, 
Acting  District  Manager. 
|FR  Doc.  87-8500  Filed  4-15-87:  8:45  ami 

BULIMO  COM  4310-»-M 

[CA-94(MI7-S4 10-10] 

Realty  Action;  Conveyance  of  Mineral 
Interests  in  Cattfomla 

AGENCY:  Bureau  of  Land  Management 
Interior. 


action:  Notice  of  realty  action — 
conveyance  of  the  reserved  mineral 
interest. 

summary:  The  private  lands  described 

in  this  notice  will  be  examined  for 
suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976. 

The  mineral  interest  will  be  conveyed 
in  whole  or  in  part  upon  favorable 
mineral  examination. 
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The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  virith  or 
precludes  appropriate  non-mineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 

Upon  publication  of  this  notice  of 
realty  action  in  the  Federal  Reg^ter  as 
provided  in  43  CFR  2720.1-(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  land  conveyed  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interest,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application, 
whichever  occurs  first 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Mangold,  Bureau  of  Land 
Management,  California  State  Office, 
2800  Cottage  Way,  Room  E-2841. 
Federal  Office  Building.  Sacramento. 
California  95825,  (916)  978-4815. 

Dated:  April  9, 1987. 
Nancy  ].  Alax, 

Chief,  Lands  Section.  Branch  of  Adjudication 
Br  Records. 

[FR  Doc.  87-8501  Filed  4-15-87;  8:45  am] 

WLUMG  CODE  4S10-40-M 


[CA-010-07-4212-13-2410;  CA-01t-PX7- 

0241 

Realty  Action;  Exchar>ge  of  Public 
Lands  in  Nevada  County,  CA 

agency:  Bureau  of  Land  Management 
(BLM)  Interior. 

ACTION:  Notice  of  realty  action; 
proposed  exchange  of  public  land  and 
private  land. 

summary:  The  following  described 
public  lands  are  being  considered  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716): 

Mount  Diablo  Meridian,  CA 

T.  17  N.,  R.  9  E, 
Section  20:  SWV4SEV«,  SS4SWy4 
Section  29:  Lots  3,  4.  5,  6,  and  7, 

NWV«NEV4.  NV^NWV*,  SEy«NW''fc. 

Si^NEV. 
Comprising  487.99  acres,  more  or  less 

SUPPLEMENTAL  INFORMATION:  In 

exchange  for  these  lands,  the  United 
States  would  acquire  approximately  600 
acres  from  Bohmia  Incorporated.  The 
offered  non-Federal  lands  are  in  the 
vicinity  of  the  North  Fork  of  the 
American  River  which  Congress 
designated  as  a  wild  and  Scenic  River  in 
1978. 

This  notice,  as  provided  in  43  CFR 
2201.1  (b),  shall  segregate  the  public 
lands  proposed  for  exchange.  By 
publication  of  this  notice,  those  vacant 
unappropriated  and  unreserved  public 
lands  described  above  are  segregated 
from  settlement,  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
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laws.  The  segregative  effect  shall 
terminate  upon  issuance  of  patent,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  two  (2) 
years  from  the  date  of  this  notice, 
whichever  occurs  first.  This  action  is 
necessary  while  eliminating  conflicting 
encumberances  on  the  public  lands 
during  exchange  processing.  Once 
negotiations  are  completed,  a  second 
notice  will  be  published  specifying  the 
federal  and  private  lands  to  be 
exchanged. 

ADDRESS:  Information  concerning  this 
exchange  proposal  is  available  from  the 
Folsom  Resource  Area  Office,  63 
Natoma  Street,  Folsom,  CA  95630;  (916) 
985-4474.  For  a  period  of  forty-five  (45) 
days  interested  parties  may  submit 
comments  to  the  Area  Manager  at  the 
above  listed  address. 
D.K.  Swickard, 
Area  Manager. 

[FR  Doc.  87-8503  Filed  4-15-87:  8:45  am) 
MIXING  COOC  4310-40-M 

(CA-010-07-4212-14-2410:  CA  20092] 

Realty  Action;  (Public  Sale);  Folsom 
Resource  Area;  Bakersfield  District, 
CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Sale  of  public  land  in  Folsom 

Resource  Area,  Placer  County, 

Bakersneld  District,  California. 

SUMMARY:  The  following  described 
parcel  of  land  has  been  examined,  and 
through  the  development  of  land  use 
planning  decisions  based  on  public 
input,  resource  considerations, 
regulations  and  Bureau  policies,  it  has 
been  determined  that  the  proposed  land 
sale  is  consistent  with  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976,  (90  Stat.  2705;  43 
U.S.C.  1713).  The  parcel  will  be  offered 
for  sale  June  26, 1987,  at  no  less  than  the 
appraised  fair  market  value  using 
modified  competitive  bidding;  whereby, 
bidding  will  be  restricted  to  those 
landowners  that  currently  adjoin  the 
parcel.  This  parcel  is  not  affected  by  the 
National  Wildlife  Federation  suit 
[N.  W.F.  v.  Burford  et  a/.). 

Township  12  North,  Range  8  East,  MOM 

Placer  County.  CA 

Section  18.  Lot  14  (Placer  Co.  Assessor's 

Parcel  4O-0a-58) 
Containing  7.34  acres  more  or  less 
Fair  Market  Value— $5,000.00 

The  land  is  an  isolated  remnant  of 
public  land  that  lies  in  a  rural 
residential  area  near  the  old  mining 
community  of  Ophir.  It  is  a  narrow  strip 
of  land  lying  mostly  in  an  overflow 
drainage  of  Nevada  Irrigation  District.  It 


has  been  determined  to  have  no 
potential  for  rural  residential  use  due  to 
shape  and  location  which  was  a 
significant  factor  in  restricting  the  sale 
to  the  adjourning  landowners. 

Sale  terms  and  conditions  are  as 
follows: 

1.  There  will  be  reserved  to  the  United 
States  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States  (43  U.S.C.  945). 

2.  All  bidders  must  be  United  States 
citizens;  corporations  must  be 
authorized  to  own  real  property  in  the 
State  of  California;  political 
subdivisions  of  the  State  and  State 
instrumentalists  must  be  authorized  to 
hold  property.  Proof  of  meeting  these 
requirements  shall  accompany  bids. 

3.  The  mining  claim  controlled  by  Joe 
and  Peggy  Leonard,  which  is  presently 
encumbering  the  property,  must  be 
voluntarily  relinquished  to  the  Folsom 
Office,  ELM,  prior  to  the  designated  date 
of  sale. 

The  bidding  will  be  by  sealed  bid. 
sealed  bids  will  be  open  at  9:00  a.m.  on 
June  26, 1987,  at  the  Folsom  Resource 
Area  Office,  BLM,  63  Natoma  Street, 
Folsom,  California  95630.  Sealed  bids 
shall  be  considered  only  if  received  at 
the  above  address  prior  to  9:00  a.m.  on 
June  26, 1987.  Each  sealed  bid  shall  be 
accompanied  by  certified  check,  postal 
money  order,  bank  draft  or  cashier's 
check  made  payable  to  the  Department 
of  th»  Interior — BLM  for  not  less  than  10 
percent  of  the  bid.  The  sealed  bid 
envelopes  must  be  marked  on  the  front 
lower  left  comer  "Folsom  Resource 
Area,  June  26, 1987,  Land  Sale."  After 
opening  all  sealed  bids,  if  two  or  more 
envelopes  containing  valid  bids  of  the 
same  amount  are  received, 
determination  of  the  highest  bid  will  be 
by  oral  bidding  immediately  following 
the  opening  of  the  sealed  bids.  The 
successful  bidder  shall  submit  the 
remainder  of  the  full  purchase  price 
within  180  days  of  the  sale  date.  Failure 
to  submit  the  balance  of  the  full  bid 
within  the  180  days  shall  result  in 
cancellation  of  the  sale  and  the  deposit 
shall  be  forfeited.  The  next  high  bid  will 
then  be  honored. 

It  bas  been  determined  that  the  lands 
are  without  known  mineral  values  and  a 
successful  bid  will  constitute  an 
application  for  conveyance  of  the 
mineral  estate.  As  such,  the  successful 
high  bidder  will  be  required  to  deposit 
immediately  at  the  sale  a  $50.00 
nonretumable  filing  fee  for  conveyance 
of  the  mineral  estate. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  land 
from  appropriation  under  the  public  land 
lawa  including  the  mining  laws.  The 
segretation  effect  will  end  upon  issuance 


of  a  patent  or  270  days  from  the  date  of   , 
publication,  whichever  occurs  first. 

FOR  MORE  INFORMATION  CONTACT 

Dean  K.  Swickard,  Folsom  Resource 
Area  Office,  63  Natoma  Street,  Folsom. 
California  95630;  (916)  985-4474.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  parties  may  submit  comments 
to  the  District  Manager,  Bakersfield, 
California  93301,  (805)  861-4191. 
Objections  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  a  final  determination  of  the 
Department  of  the  Interior. 

D.K.  Swickard, 

Area  Manager. 

[FR  Doc.  87-8502  Filed  4-15-87;  8:45  am) 

BILUNG  CODE  431IM0-M 


(NM-01(M35110,  NM  010-GP7-0118. 
Designation  Order  NM-010-87-01  ] 

New  Mexico;  Off-Road  Vehicle 
Designation  Decision  for  Rio  Puerco 
Resource  Area 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  Rio  Puerco  Resource 
Area,  Albuquerque  District,  Bureau  of 
Land  Management,  has  completed 
decisions  to  designate  1,006,476  acres  of 
public  land  in  Bernalillo,  Cibola, 
Torrance,  Valencia,  Sandoval, 
McKinley,  and  Santa  Fe  Counties,  in 
New  Mexico,  as  open,  limited,  or  closed 
to  off-road  vehicle  use.  Designations  are 
a  result  of  land  use  planning  decisions 
made  in  the  1986  Rio  Puerco  Resource 
Management  Plan. 

DATE:  The  subject  designations  are 
published  as  final  today. 

FOR  FURTHER  INFORMATION  CONTACT! 

Herrick  &  Hands,  Area  Manager,  Rio 
Puerco  Resource  Area,  435  Montano 
NE,  Albuquerque,  NM  87107,  (505) 
761-4596;  and  761-4504 

L  Paul  Applegate,  District  Manager, 
Albuquerque  District  Office,  435 
Montano  NE,  Albuquerque,  NM  87107. 
(505)  761-4504 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  this  decision  is  derived 
from  Executive  Orders  11644  and  11989, 
and  the  regulations  contained  in  43  CFR 
Part  8340.  Under  43  CFR,  an  appeal  may 
be  filed  within  30  days  with  the  Interior 
Board  of  Land  Appeals.  Specific  area 
designations  are  as  follows: 
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A,  Open  Designations 

Areas  which  are  designated  open  to 
motorized  vehicle  travel  comprise 
approximately  260,455  acres  of  public 
land.  Mucli  of  the  open  public  lands  are 
scattered  tracts  intermingled  with 
private  and  State  lands.  Permission  from 
Landowners  will  have  to  be  received  by 
vehicle  users  to  gain  access  to  many  of 
the  open  public  lands. 

B.  Limited  Designations 

Areas  which  are  designated  limited 
comprise  approximately  735,664  acres  of 
public  land.  Limited  designation  was 
determined  appropriate  to  protect  the 
resources  of  the  pubUc  land,  promote  the 
safety  of  all  users  of  the  public  lands, 
and  to  minimize  conflicts  among  various 
users  of  the  public  land.  The  following 
identifies  the  type  of  limitation  on 
motorized  vehicle  travel,  a  brief 
rationale,  the  specific  area(s)  where  the 
limitation  applies,  and  the  ejected 
acreage. 

1.  Motorized  vehicle  travel  limited  to 
designated  roads  and  trails  to  protect 
highly  erosive  soils  in  critical  to  severe 
condition  watersheds  from  surface 
disturbance  associated  with  cross- 
country motorized  vehicle  travel. 

a.  Upper  Rio  Puerco — 382,835  acres. 

b.  Santa  Ana  Mesa — 12.946  acres. 

c.  Tent  Rocks — 8,603  acres. 

d.  Ball  Ranch— 22,731  acres. 

e.  114  area — 22.440  acres. 

f.  El  Malpais — 273.500  acres. 

g.  Petaca  Pinta — 12,629  acres. 

2.  Intensive  recreation  use  areas  are 
designated  to  provide  opportunities  for 
quality  off-road  vehicle  (ORV) 
experiences. 

a.  San  Ysidro  Trials  Area— The  trials 
area  (4,060  acres)  located  just  west  of 
San  Ysidro,  New  Mexico  is  available  for 
trails  motorcycle  riding,  both  as  a  "play- 
area"  and  for  competitive  events.  All 
other  motirized  vehicle  travel  in  the  area 
is  limited  to  designated  roads  and  trails. 

b.  Competitive  Dune  Buggy  Event 
Area — The  event  area  (2,880  acres)  is 
located  in  the  western  portion  of  the  114 
area.  The  area  is  designated  for 
competitive  dune-buggy  events  using 
existing  routes.  All  other  motorized 
vehicle  travel  in  the  area  is  limited  to 
designated  roads  and  trails. 

c.  Recreation  Off-Road  Vehicle  (ORV) 
Recreation  Trail  system.  The  124  mile 
trail  system  is  located  in  the  Upper  Rio 
Puerco.  The  trail  system  includes  a 
variety  of  route  conditions  from 
primitive  to  graded  and  is  designed  to 
accommodate  both  day-use  and 
overnight  through  a  variety  of  terrain.  It 
will  accommodate  both  play  and 
exploration  demands  for  a  variety  of 
ORV  recreation  types. 


3.  "Limited  to  authorized  users  only" 
designations  apply  to  five  road  segments 
in  two  Special  Management  Areas.  The 
following  identifies  the  Special 
Management  Area  where  the 
designation  applies,  miles  of  road 
affected,  and  provides  a  brief  rationale. 

a.  Ignacio  Chavez  Special 
Management  Area — Three  road 
segments  totalling  about  eight  miles  are 
limited  to  use  by  holders  of  existing 
permits  or  leases.  The  designation 
allows  for  intensive  management  of 
23,567  acres  as  a  primitive  recreation 
use  area.  All  other  motorized  vehicle 
travel  on  the  three  road  segments  is 
prohibited. 

b.  Ojito  Special  Management  Area/ 
Area  of  Critical  Environmental  Concern 
(ACEC) — Two  road  segments  totalling 
about  4  miles  in  the  Las  Milpas  Gas 
Storage  Area  of  the  ACEC  are  limited  to 
use  by  holders  of  existing  permits  or 
leases.  Other  motorized  vehicle  use  on 
the  two  road  segments  is  prohibited.  The 
gas  storage  area  (6,840  acres)  is 
managed  as  a  geologic  hazard  to  protect 
human  life,  safety  and  property.  The 
designation  promotes  the  proper 
management  and  safe  use  of  the 
geologic  hazard  area. 

C.  Closed  Designation 

Areas  and  routes  which  are 
designated  closed  comprise 
approximately  10.337  acres,  and  include 
8  road  segments  totalling  about  16  miles. 
The  following  identifies  the  tjTje  of 
closure,  where  the  closure  applies,  a 
brief  rationale,  and  the  affected  areas 
(acres  or  miles). 

1.  Closed  Areas 

a.  Azabache  Station  Special 
Management  Area — motorized  vehicle 
travel  is  prohibited  on  the  80  acre  area 
to  protect  the  Azabache  Stage  Station 
ruins  for  approved  scientiHc  study. 

b.  Guadalupe  Ruin  and  Community 
Special  Management  Area — Motorized 
vehicle  travel  is  prohibited  on  the  40- 
acre  ruin  area  to  protect  the  Chacoan 
outlier  for  approved  scientific  study  and 
public  visitation. 

c.  Cabezon  Peak  Special  Management 
Area/ Area  of  Critical  Environmental 
Concern — Motorized  vehicle  travel  is 
prohibited  on  the  4,765  acre  area  to 
protect  rare  plant  communities,  socio- 
cultural  values,  and  to  allow  for 
intensive  management  of  the  area  for 
semi-primitive  non-motorized  recreation 
use. 

d.  Ojito  Special  Management  Area/ 
Area  of  Critical  Environmental  Concern 
(ACEC) — Motorized  vehicle  travel  is 
prohibited  on  the  Querencia  Watershed 
Study  ara  and  on  the  majority  of  the  Las 
Milpas  Gas  Storage  Area  of  the  ACEC. 


The  closure  protects  the  integrity  of  the 
640  acre  watershed  study  area  to  ensure 
that  reliable  data  is  collected  from  the 
site.  The  closure  of  3,683  acres  of  the  Las 
Milpas  Gas  Storage  Area  provides  for 
the  protection  of  human  Hfe,  safety,  and 
property. 

e.  Bluewater  Canyon  Special 
Management  Area/Area  of  Critical 
Environmental  Concern — ^Motorized 
vehicle  travel  is  prohibited  on  the  89- 
acre  area  to  allow  protection  and 
enhancement  of  the  natural  values  of 
the  canyon,  especially  riparian  habitat 
for  wildlife,  visual  values,  and  primitive 
recreation  opportunities. 

2.  Closed  Roads  and  Trails 

a.  Ignacio  Chavez  Special 
Management  Area — Motorized  vehicle 
travel  is  prohibited  on  two  road 
segments  totalling  about  four  miles.  The 
closure  allows  for  intensive 
management  of  3,696  acres  for  semi- 
primitive  non-motorized  recreation  use. 

b.  Ojito  Special  Management  Area/ 
Area  of  Critical  Environmental 
Concern — Motorized  vehicle  use  is 
prohibited  on  two  road  segments 
totalling  six  miles.  The  closure  allows 
for  intensive  management  of  about  8,200 
acres  for  semi-primitive  non-motorized 
recreation  use. 

c  Road  closures  outside  Special 
Managment  Areas  are  described  as 
follows:  (1)  BLM  Route  20-3-20  totalling 
about  two  and  a  half  miles  is  closed  to 
motorized  vehicle  travel.  The  road  is 
nonessential  and  parallels  the  main  road 
system  in  the  area. 

(2)  Portions  of  BLM  Routes  21-4-27.1, 
21-4-10  and  21-4-16  totalling  about 
three  and  a  half  miles  are  closed  to 
motorized  vehicle  travel  except  that 
which  is  needed  to  perform  monitoring 
studies  in  the  Pelon  Watershed  Special 
Management  Area.  The  closed  road 
segments  provide  the  only  access  into 
study  sites  in  the  watershed  area.  For  all 
other  motorized  vehicle  travel  the  road 
segments  are  nonessential  and  parallel 
the  main  road  system  in  the  area. 

Dated:  April  7. 1987. 
L.  Paul  Applegats. 
District  Manager. 
(FR  Doc.  87-8496  Filed  4-15-87;  8:45  am) 

WLUNQ  CODE  43tO-fB-M 


(UT-O4O-07-4113-08] 

Utah:  Plan  Amendment  for  Pinyon 
Plan;  Proposed  Geothermal  Leasing 
Stipulations,  Beaver  and  Iron  Counties 

AQENCY:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Plan  .nnienumeni  L^ecision 
Notice;  Geothermal  Leasing 
Stipulations. 

summary:  The  Cedar  Qty  District  of  the 
Bureau  of  Land  Management  has 
finahzed  the  environmental  assessment/ 
plan  amendment  to  change  the 
geothermal  leasing  stipulations  ia  the 
Pinyon  Planning  Unit.  See  notice  of 
intent  in  August  14, 1986  Federal 
Register,  page  29164. 

The  Pinyon  Planning  Unit  is  located  in 
western  Beaver  and  Iron  Counties  of 
southern  Utah.  The  Pinyon  Planning 
Unit  is  the  westernmost  planning  unit  of 
the  Beaver  River  Resource  Area  in  the 
Cedar  City  District.  There  are  1,390,800 
acres  of  BLM  administered  federal  land 
in  the  planning  unit.  Only  1,460  acres  of 
this  area  are  now  under  lease.  There  is  a 
potential  for  93.750  acres  to  be  leased 
under  simultaneous  leasing  procedures. 

Upon  their  renewal  or  initial  granting, 
seasonal  stipulations  will  be  placed 
upon  geothermal  leases  for  the 
protection  of  3,919  acres  of  raptor  and 
sage  grouse  habitat.  A  no  surface 
occupancy  stipulation  for  the  protection 
of  2,347  acres  of  Utah  prairie  dog  habitat 
and  three  historical  recreation  sites  will 
be  placed  upon  geothermal  leases  in  the 
planning  unit.  Unneeded  seasonal 
stipulations  on  15,360  acres  will  be 
dropped. 

DATE  A  30  day  protest  period  ivill  begin 
on  April  18, 1987.  Unless  a  protest  is 
received,  these  lease  stipulations  will 
become  final  immediately  following  the 
protest  period.  Protests  must  be  in 
writing  and  must  be  sent  to  the  Director 
of  the  Bureau  of  Land  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pete  Wilkins,  District  Planning 
Coordinator  in  the  Cedar  City  District 
Office,  176  East  D.L  Sargent  Drive, 
Cedar  City,  Utah  84720,  (801)  586-2401. 

Dated:  April  7. 1987. 
Morgan  S.  Jensen. 
District  Manager. 
(FR  Doc.  87-8495  Filed  4-15-87;  8:45  amj 

BILUWG  CODE  4310-00-M 

(NV-943-07-4220-11;  Nev-0438»7] 

Proposed  Modification  and 
Continuation  of  WHhdrawai;  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  US.  Forest  Service 
proposes  that  the  withdrawal  of  274 
acres  covering  portions  of  nine 
administrative  and  recreation  sites  in 
the  Toiyabe  National  Forest  be  modified 
to  establish  a  25-year  term  and  that 


certain  legal  descriptions  be  modified  to 
conform  to  current  maps,  cadastral 
protraction  diagrams,  or  surveys.  The 
land  will  remain  closed  to  surface  entry 
and  mining,  but  has  been  and  will 
remain  open  to  mineral  leasing. 

effective  date:  Comments  should  be 
received  by  July  15. 1987. 

FOR  njRTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  Bureau  of  Land 
Management,  Nevada  State  Office,  P.O. 
Box  12000,  Reno,  NV  89520,  (702)  784- 
5481. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Forest  Service  proposes  that  a  portion  of 
the  withdrawal  made  by  Public  Land 
Order  1718  of  August  15, 1958.  be 
modified  to  estabUsh  a  25-year  term  and 
that  certain  legal  descriptions  be 
modified  to  conform  to  current  maps, 
cadastral  protraction  diagrams,  or 
surveys.  This  action  is  taken  pursuant  to 
section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat 
2751;  43  U.S.C.  1714).  The  lands  are 
described  as  follows: 

Indian  Valley  Administrativv  Site 

T.  10  N.,  R.  40  R,  (Unsurveyed)  sec.  4 
described  as  follows: 
Begin  at  SE  Comer  of  see  32,  T.  11  N^  R.  40 
E.,  MDM  Thence  S  43*30'  E  61.18  chains  to 
true  point  of  l>eginning  Thence  N  21*  E  3 
ciiains;  Thence  S  60*  E 10  chains;  Thence  S 
21*  W  5  chains:  Thence  N  57*  W  10.41  chains 
to  point  of  beginning. 

Peavine  Forest  Camp 

(conformed  to  current  maps  and  protraction 
diagram] 

T.  9  N.,  R.  42  E.,  (Unsurveyed) 
Sec.  30,  WWSNWV4NEV4. 

San  ^lan  Administrative  Sita 

(con&inned  to  current  maps  and  protraction 
diagfam] 

T.  15  N.,  R.  42  E..  (Unsurveyed) 
Sec.  32.  SMiNEy«NEWkSEy4,  SEViNWW 

NEy4SEy4.  EV4Swy4NEy4SEy*. 
SEy4NEyiSEy4. 

Kingstoo  Administrativa  Site 

T.  18N.,  R.  43  E., 

Sec.  17.  WV4EV4NW^4NBV.,  WV4NW% 

^fEy*. 

Kingston  Forest  Camp 
T.  16  N..  R.  43  E.. 
Sec.  28.  SEy«NEy4NEVi,  NEy4SEy«NEy4, 

excepting  the  areas  included  in  Mineral 

Survey  Nos.  1811  and  3422. 

Big  Creek  Forest  Camp 

(conJbnned  to  current  maps  and  survey) 
T.  17  N..  R.  43  E.. 

Setio,sv4Swy4Swy4. 

Meadow  Canyon  Administrative  Site 

(conformed  to  current  maps  and  protraction 

diagram) 

T.  ION..  R.  45  R.  (Unsurveyed) 

Sec.  21,  SV4SV4NWy4.  NViN%SWy4. 


Pine  Creek  Forest  Camp 

T.  11  N.,  R.  45  E..  (Unsurveyed) 
Sec.  13,  SEy4NEV4. 

Hunts  Canyon  Administrative  Site 

(conformed  to  current  maps  and  survey) 
T.  7  N..  R.  46  E., 
Sec.  23,  NEy4NEy4SWV4,  E\4SEy4 

NEy43wy4.  swy4NEy4^fwy4SEy4. 
SM!Nwy«Nwy4SEy4,  swv4Nwy4SEy4. 

WV4SEy4NWy4SEVi. 
The  areas  described  aggregate  274  acres  in 
Nye  County. 

The  purpose  of  the  withdrawal  is  to 
provide  the  minimum  essential  acreage 
required  to  protect  these  administrative 
sites  and  developed  recreation  sites 
within  the  Toiyabe  National  Forest. 
Many  of  these  sites  have  meadow  areas 
which  are  scarce  in  such  a  desert 
environment  and  are  therefore 
extremely  sensUive  to  disturbance. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations.  Bureau  of  Land 
Management.  Nevada  State  Office.  P.O. 
Box  12000,  Reno,  Nevada  89520. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and.  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
Robert  G.  Steele, 

Deputy  State  Director.  Operations. 
(FR  Doc.  87-8549  Filed  4-15-B7;  8:45  am) 
BH.UNQ  COK  4S1(MC-M 


(NV-020-4132-02] 

Winnenuicca  District  Advisory  CouncU 
Meeting  and  Tour 

agency:  Bureau  of  Land  Management. 
ACTION:  Winnemucca  District  Advisory 
Council  Meeting  and  Tour. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463  that  a 
meeting,  including  a  field  tour,  of  the 
Winnemucca  District  Advisory  Council 
will  be  held  on  May  26  and  27, 1987.  The 
tour  will  be  conducted  in  Humboldt 
County,  Winnemucca  Pbtrict, 
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commencing  at  the  Winnemucca  District 
Office  at  705  East  Fourth  Street 
Winnemucca.  Nevada  89445  at  10:00 
a.m.  on  May  26  and  ending  at  the  same 
place  at  5:00  p.m.  that  afternoon.  The 
meeting  will  be  held  at  the  Winnemucca 
District  Office  from  8.-00  a.m.  to  11:30 
a.m.  on  May  27.  The  primary  purpose  of 
the  meeting  and  tour  is  to  review, 
discuss,  and  make  recommendations  on 
mining  operations  and  associated 
resources. 

The  agenda  for  the  meeting  on  May  27 
will  include: 

(1)  Review  and  approval  of  the 
minutes  of  the  previous  meeting — 
Advisory  Council. 

(2)  Update — Winnemucca  District 
Manager. 

(3)  Discussion  and  recommendations 
on  managing  the  cumulative  effects  of 
mining  operetions  in  coordination  with 
other  resources  and  resource  users. 

The  meeting  and  tour  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Council  at  10:00 
a.m.  on  May  27  or  file  a  written 
statement  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  705  East  Fourth  Street. 
Winnemucca,  Nevada  89445  by  May  13. 
1987.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  Council 
meetings  will  be  maintained  in  the 
Winnemucca  District  Office  and 
available  for  public  inspection  (during 
regular  business  hours]  within  30  days 
following  the  meeting. 

Dated:  April  a  1987. 
Frank  C  Shields. 
District  Manager. 
(FR  Doc.  87-8548  Filed  4-15-87;  8:45  amj 

BtlXINO  COOC  4310-HC-M 


[II>-02(M>7-4212-14] 

Notice  of  Realty  Action;  Sale  of  Pubttc 
Land  in  Blaine,  County,  ID 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  sale  of 
public  land  in  Blaine  County,  Idaho. 

summary:  The  following  described 
lands  have  been  examined  and  through 
the  public  supported  land  use  planning 
process  have  been  determined  to  be 
suitable  for  disposal  by  sale  pursuant  to 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  at  no  less 
than  fair  market  value  as  determined  by 
an  appraisal: 


PttcetNo. 

Lagai  dncnpnon 

vHu* 

SMtyp* 

U?33S4 

T.7S..  R26E..  B.M.  Section  31:  NEV4SWM1 
(40acrM). 

si.aoo 

ttodmntConfumm. 

The  land  will  be  offered  for  sale  using 
modified  competitive  bidding 
procedures.  The  adjoining  landowners, 
Roy  T.  Honsinger,  Bertha  Kuhimann, 
and  Split  Butte  Ranch,  Inc.,  will  be  given 
preference  rights  as  designated  bidders 
in  accordance  with  43  CFR  2711.3-2. 
This  preference  right  gives  those 
designated  bidders,  who  submit  a  valid 
bid,  the  opportunity  to  match  the  highest 
bid  When  patented,  the  lands  will  be 
subject  to  the  following  reservations: 

Ditches  and  Canals,  Oil  and  Gas.  and 
Geothermal  rights  will  be  reserved  to 
the  United  States  Government. 

Continued  use  of  the  land  by  valid 
right-of-way  holders  is  proper,  subject  to 
the  terms  and  conditions  of  the  grant. 
Administrative  responsibihty  previously 
held  by  the  United  States  will  be 
assumed  by  the  patentee. 

The  previously  described  lands  are 
hereby  segregated  from  appropriation 
under  the  public  land  laws  including  the 
mining  laws  for  a  period  of  270  days  or 
until  patent  is  issued,  whichever  comes 
first, 

Sale  Procedures 

The  parcel  will  be  sold  by  modified 
competitive  bidding  procedures  as 
follows:  A  sealed  bid  must  be  submitted 
in  person  or  by  mail  prior  to  the  date 
and  time  of  sale  in  the  Burley  District 
Office  located  at  Route  3,  Box  1,  200 
South  Oakley  Highway,  Burley,  ID 
83318.  The  bid  must  be  sealed  in  an 
envelope  with  the  envelope  specifying 
the  serial  number  and  the  sale  date  in 
the  lower  left  hand  comer  (i.e.,  "Sealed 
Bid— Public  Land  Sale  1-23354— June  24, 
1987").  In  the  case  where  two  or  more 
designated  bidders  exercise  their 
preference  right,  the  designated  bidders 
shall  be  given  the  opportunity  to  agree 
upon  a  division  of  the  lands  among 
themselves.  In  the  absence  of  a  written 
agreement,  the  preference  right  bidders 
will  be  allowed  to  continue  bidding  to 
determine  the  high  bid.  Bids  must  be 
submitted  for  at  least  fair  market  value 
and  will  constitute  an  application  to 
purchase  that  portion  of  the  mineral 
estate  of  no  known  value.  A  thirty 
percent  (30%)  deposit  must  accompany 
each  bid  as  well  as  an  additional  $50.00 
non-returnable  mineral  conveyance 
processing  fee.  The  filing  fee  and  deposit 
must  be  paid  by  certified  check,  money 
order,  bank  draft  or  cashiers  check.  Bids 


will  be  rejected  if  accompanied  by  a 
personal  check. 

DATE  AND  ADDftESS:  The  sale  offering 

will  be  held  on  Wednesday.  June  24. 
1987,  at  1:00  pm  at  the  Burley  District 
Office,  200  South  Oakley  Highway. 
Burley,  ID  83318.  Should  no  valid  bids  be 
received,  the  parcel  will  be  offered 
every  Wednesday  through  November  25, 
1987,  on  which  date  this  sale  offering 
will  be  suspended. 

SUPPtEMENTARV  INFORMATION:  Detailed 
information  concerning  the  conditions  of 
the  sale  can  be  obtained  by  contacting 
Sharon  LaBrecque,  Snake  River  Realty 
Speciahst,  at  (208)  676-5514. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
Route  3,  Box  1.  Burley,  ED  83318. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  April  la  1987. 
Temnce  M.  Coctello, 

Snake  River  Area  Manager. 

[FR  Doc.  87-8615  Filed  4-15-87;  8:45  am] 

BIUJNO  COOC  4310-QO-M 


Fish  and  Wildlife  Service 

Yukon  Delta  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement, 
Wlldemess  Review,  and  Wild  River 
Plan  (CCP/EIS/WR/WRP).  Alaska 

AQENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTKMt  Notice  of  avaifability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared  for  public  review  a 
draft  CCP/EIS/WR/WRP  for  the  Yukon 
Delta  National  WildUfe  Refuge,  Alaska, 
pursuant  to  sections  304(g)(1).  1008.  and 
1317  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1960 
(ANILCA);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2](C]  of  the  National  Environmental 
Policy  Act  of  1969.  The  draft  CCP/EIS 
describes  four  strategies  for  long-term 
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management  of  the  refuge  which 
encompasses  more  than  26  million  acres 
(19.2  million  acres  in  federal  ownership). 
The  plan  reviews  the  suitability  of 
federal  lands  not  previously  designated 
as  wilderness — about  17.3  million 
acres — for  possible  designation  and 
inclusion  in  the  National  Wilderness 
Preservation  System. 

DATES:  Comments  on  the  draft 
document  must  be  submit  ted  on  or 
before  June  30, 1987,  to  n.ceive 
consideration  in  the  preparation  of  the 
final  CCP/EIS/WR/WRP.  Public 
meetings  will  be  held  in  a  number  of 
communities  within  or  near  the  refuge 
during  the  Spring  of  1987;  dates,  times, 
and  places  for  the  village  meetings  will 
be  advertised  through  various  means, 
including  the  news  media  and 
communication  with  the  village  councils. 
A  public  hearing  will  be  held  in 
Anchorage,  Alaska,  at  the  Fairview 
Community  Center,  1121  E.  10th  Ave.,  on 
Thursday,  May  28, 1987,  beginning  at 
7:00  p.m. 

ADDRESS:  Comments  should  be 
addressed  to:  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage,  Alaska  99503-6199 
(Attn:  William  Knauer). 

FOR  FURTHER  INFORMATKM  CONTACT! 

William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503- 
6199;  telephone  (907)  786-3399. 

A  summary  of  the  draft  CCP/EIS  has 
been  prepared  and  will  be  sent  to  all 
persons  and  organizations  who 
participated  in  any  part  of  the  planning 
process,  such  as  scoping  meetings, 
workshops,  or  in  other  types  of 
communication  with  the  planning  team. 
Copies  of  the  complete  draft  CCP/EIS/ 
WR/WRP  will  be  sent  to  federal  and 
state  agencies,  regional  and  village 
Native  corporations,  local  governments, 
and  other  organizations  and  individuals 
who  have  already  requested  copies. 
Copies  of  both  documents  are  available 
upon  request  from  Mr.  Knauer. 

Written  and  oral  testimony  will  be 
accepted  at  the  public  hearing  and  will 
be  transcribed  for  the  official  record. 
Written  and  oral  comments  also  will  be 
accepted  at  the  public  meetings.  All 
comments  and  testimony,  both  oral  and 
written,  received  prior  to  the  )une  30th 
date,  will  be  considered  in  the 
preparation  of  the  final  CCP/EIS. 

Copies  of  the  draft  CCP/EIS  are  also 
available  for  review  at  the  Office  of  the 
Regional  Director,  address  as  listed 
previously,  as  well  as  at  the  office  of  the 
Yukon  Delta  National  Wildlife  Refuge, 
Bethel,  Alaska,  and  at  the  following 
locations: 


U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuges,  U.S.  Department  of  the 
Interior  Bldg.,  18th  and  C  Streets. 
NW.,  Washington,  DC  20240 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife,  500  N.E.  Multnomah 
Street,  Suite  1692,  Portland,  OR  97232. 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife,  500  Gold  Avenue  SW, 
Room  1306.  Albuquerque.  NM  87103 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Federal  Building,  Fort 
Snelling.  Twin  Cities.  MN  55111 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife,  Richard  B.  Russell 
Faderal  Bldg.,  75  Spring  Street. 
Atlanta,  GA  30303 
U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  One  Gateway  Center. 
Suite  700.  Newton  Comer.  MA  02158 
U.S.  Fish  and  Wildlife  Service.  Refuges 
and  Wildlife.  134  Union  Blvd., 
Lakewood.  CO  80225 
SUPPLEMENTARY  INFORMATION:  The  draft 
CCP/EIS  for  the  Yukon  Delta  National 
Wildlife  Refuge  was  developed  by  the 
U.S.  Fish  and  Wildlife  Service,  U.S. 
Department  of  the  Interior  to  fulfill  the 
requirements  of  section  304  of  ANILCA 
relating  to  preparation  of  comprehensive 
conservation  plans  and  the  requirements 
of  section  1317(a)  of  ANILCA.  This 
requires  the  Secretary  of  the  Interior  to 
review,  in  accordance  with  section  3(d) 
of  the  Wilderness  Act,  all  undesignated 
wilderness  lands  in  refuges  in  Alaska  as 
to  their  suitability  for  preservation  as 
wilderness  and  report  Department 
recommendations  to  the  President  by 
1987. 

Issues  addressed  by  the  plan  focus  on 
fish  and  wildlife  management,  including 
the  declining  populations  of  four  species 
of  arctic-nesting  geese  on  the  refuge, 
reindeer  grazing  on  the  refuge,  and  the 
introduction  of  muskox  to  the  mainland 
of  the  refuge;  designation  of  additional 
wilderness  on  the  refuge;  whether  oil 
and  gas  exploration  and  development 
should  occur  on  the  refuge;  management 
of  recreational  use  on  the  refuge;  the 
sensitive  interrelationships  between  the 
people  native  to  the  area  and  the 
resources  they  use;  and  problems  with 
extensive  inholdings  and  development 
and  use  of  lands  adjacent  to  the  refuge. 

The  plan  also  describes  the  general 
wilderness  suitability  of  approximately 
17.3  million  acres  of  refuge  lands  which 
are  not  in  the  National  Wilderness 
Preservation  System.  Each  management 
alternative,  except  the  current  situation 
(Alternative  A),  has  a  different 
wilderness  proposal  (ranging  from  10  to 
77  percent  of  the  refuge).  The  Service's 
preferred  alternative.  Alternative  B, 
proposes  that  10  percent  of  the  refuge  be 


designated  as  part  of  the  National 
Wilderness  Preservation  System. 

Other  government  agencies  and  the 
general  public  contributed  to  the 
development  of  this  draft  CCP/EIS.  The 
Notice  of  Intent  to  prepare  the  draft 
CCP/EIS  was  published  in  the 
November  15, 1984,  Federal  Register. 
Between  December  1984  and  May  1985, 
representatives  of  the  Service  visited  34 
conmiunities  in  the  Yukon-Kuskokwim 
area,  holding  meetings  or  interviewing 
residents  to  learn  of  local  issues  and 
concerns.  A  public  meeting  was  also 
held  in  Anchorage  during  this  period.  A 
second  series  of  meetings  to  discuss 
management  alternatives  was  held  in 
May  and  June  of  1986,  with  workshops 
in  Anchorage  and  twelve  communities 
on  the  refuge. 

All  agencies  and  persons  wishing  to 
comment  are  urged  to  do  so  as  soon  as 
possible.  However,  all  comments 
received  by  the  date  given  above  will  be 
considered  in  preparation  of  the  final 
CCP/EISw 

Dated:  April  10, 1987. 
John  P.  Rogers, 
Acting  Regional  Director. 
[FR  Doc.  87-6489  Filed  4-15-87;  a-45  am] 
BtLLmacooe  43i«.<6-m 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-102  (Sub-Now  24X)] 

MIssourt-Kansas-Texas  Railroad  C04 
At)andoMn«nt;  In  Tulsa  County,  OK; 
Exemption 

Applicant  has  filed  a  notice  oS 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  approcximately  6.6-mile  line  of 
railroad  between  milepost  Z-271.68  and 
milepost  Zr'27BM  at  Tulsa,  in  Tulsa 
County,  OK.» 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overiiead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  tlie  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 


■  DiscontinuaDce  of  operationa  t>etweea  ouleposl 
Z-271.Ba  and  milepost  Z-27e.20  has  previously  been 
approved  in  Docket  No.  AB-102  (Sub-No.  IIX), 
Misaouri-Kansas-Texaa  Railroad  Company — 
Abandonmenl  and  Discontinuanoe  of  Operotion$ 
Exemption— In  TuJso  County,  OK  (not  printed], 
served  March  18. 1985. 
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complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Coshen.  360 1.C.C.  91 
(1979). 

TTie  exemption  will  be  effective  130 
days  from  service  of  this  decision] 
(unless  stayed  pending  reconsideration). 
Petitions  to  stay  must  be  filed  by  [10 
days  after  service),  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  [20  days  after 
service)  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Midiael  E. 
Roper,  701  Commerce  Street,  Dallas.  TX 
75202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
cmiditions. 

Decided:  April  7, 1987. 

By  the  Commission.  Jane  F.  MackaH. 
Director,  Office  of  Proceedings. 
Noreta  R.  McG«8, 
Secretary. 
[FR  Doc.  87-8519  Filed  4-tS-e7;  B:45  am) 

BtLLMSCOOC  TUS^MMI 


lEx  Parte  No.  4«S) 

Railroad  Cost  of  Capital,  1986 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  time  to  file 

statements  in  notice  of  institution  of 

1986  railroad  cost  of  capital  proceeding. 

summary:  The  Federal  Register  of 
March  16, 1987  (52  FR  8119)  established 
the  due  date  for  the  initial  statements  by 
the  railroads  to  be  April  30. 1987.  The 
due  dates  of  statements  of  other 
interested  parties  was  established  to  be 
May  15, 1987.  and  the  due  date  for 
railroad  rebuttal  statements  was 
established  to  be  June  1. 1987.  The 
Association  of  American  Railroads  has 
requested  that  the  due  date  for  the 
initial  railroad  submission  be  extended 
to  May  15, 1987.  They  also  have 
requested  that  the  due  dates  for  the 
statements  of  other  interested  parties 
and  the  railroad  rebuttal  statement  be 


extended  to  June  15. 1987,  and  June  3a 
1987,  respectively.  The  petition  shall  be 
granted.  Additional  time  is  necessary  to 
obtain  and  prepare  data  for  the  initial 
statement 

DATES:  Initial  statements  by  the 
railroads  are  due  May  15, 1987. 
Statements  by  other  interested  parties 
are  due  by  June  15, 1987,  and  railroad 
rebuttal  statements  are  due  June  30, 
1987. 

ADDRESS:  Send  an  original  and  15  copies 
of  comments  to:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission.  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ward  L  Ginn,  Jr.,  (202)  275-7489. 
dated:  April  9, 1987. 

By  the  Commission,  Chairman 
Gradison.  Vice  Chairman  Lamboley. 
Commissioners  Sterrett.  Andre,  and 
Simmons.  Vice  Chairman  Lamboley  was 
absent  and  did  not  participate. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  87-8555  Filed  4-15-87;  8:45  amj 

MUJM6  CODE  m»-t^ 


Release  of  Waybill  Data  for  Use  To 
Evaluate  TOFC/COFC  Traffic  in  the 
United  States 

The  Commission  has  received  a 
request  from  Temple.  Barker  &  Sloane, 
Inc.  for  permission  to  use  certain  data 
from  the  Commission's  1965  Waybill 
Sample  to  evaluate  TOFC/COFC  traffic, 
both  trailers  and  containers,  based  on 
ma)or  container  port  BEAs  and  2-digit 
SPLC  areas  for  the  rest  of  the  United 
States.  Temple,  Barker  ft  Sloane,  Inc.  is 
requesting  the  finer  level  of  geographic 
detail  than  that  shown  in  the  Public  Use 
File  to:  (1)  Better  evaluate  the 
differences  between  domestic  and 
international  traffic  and  (2)  distinguish 
major  traffic  lanes  that  may  be  masked 
by  aggregating  at  the  State  level. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
C.F.R.  Part  1244).  From  the  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 


the  Commission's  current  policy  lor 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  (49  Federal  Register 
40328,  September  6, 1983). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  ail  grounds  for  objection  to  the 
full  or  j)artial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  3f  the  Director's  decision. 

Contact:  James  A.  Nash,  (202)  275- 
6864. 

Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  87-8556  Filed  4-15-87:  8:45  am) 

BHJJNOCOOE  TWg  >1  m 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Labor  Research  Advisory  Council 
Committees;  Meeting  and  Agenda 

The  regular  Spring  meetings  of 
committees  of  the  Labor  Research 
Advisory  Council  will  be  held  on  April 
28.  29.  and  3a  The  meetings  wiii  be  held 
in  Room  S-2217  of  the  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue  NW..  Washington, 
DC. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to 
technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  union  research  directors  and 
staff  members.  The  schedule  and  agenda 
of  the  meetings  are  as  follows: 

Tuesday,  April  2a,  Room  S-2217 

9:30  a.m. — Committee  on  Wages  and 
Industrial  Relations 

1.  Review  of  work  in  progress 

2.  Status  Report  on  White-collar  Pay  and 
Benefit  Survey 

3.  A  look  at  "Contracting-out"  in 
manufacturing  industries 

4.  New  developments  in  the  Employee 
Benefit  Survey  data 

5.  New  ECI  series  and  the  introduction 
of  Benefit  of  Cost  Indexes 
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8.  Uttier  business 

1:30  p.m. — Committee  on  Employment 
Strvcture  and  Analysis 

1.  Review  of  the  Current  Population 
Survey 

2.  Issues  in  employment  and  structure 

a.  Status  of  the  CPS  earnings  data 

b.  Review  of  annual  report  on 
employment  related  economic 
status 

3.  Mass  layoff  reporting 

4.  Contingent  workforce  issues 

5.  BLS  survey  of  day  care  in  industry 

6.  Other  business 

Wednesday,  April  29.  Room  S-2217 

9:30  a.m. — Committee  on  Productivity, 
Technology,  and  Economic  Growth  and 
Committee  on  Foreign  Labor  and  Trade 

1.  Recent  trends  in  U.S.  productivity 

2.  Additional  research  accounting  for 
economic  growth 

3.  New  industry  multifactor  productivity 
measures 

4.  IPS-3  status  report 

5.  Description  of  international  training 
program  work 

6.  Economic  Growth  status  report 

Thursday,  April  30,  Room  S-2217 

9:30  a.m. — Committee  on  Prices  and 
Living  Conditions 

1.  Status  Reports 

a.  Consumer  price  index 

b.  Producer  price  index 

c.  Export  and  import  price  indexes 

d.  Service  sector  initiative 

2.  Other  business 

1:30  p.m. — Committee  on  Occupational 
Safety  and  Health  Statistics 

1.  Recordkeeping 

2.  National  Academy  of  Sciences  panel 

3.  Congressional  hearing 

4.  Annual  survey  of  fatalities 

5.  Supplementary  data  system 

6.  Work  injury  reports 

7.  Health  studies 

The  meetings  are  open.  It  is  suggested 
that  persons  planning  to  attend  as 
observers  contact  Henry  Lowenstem, 
Executive  Secretary.  Labor  Research 
Advisory  Council  on  (Area  Code  202) 
523-1327. 

Signed  at  Washington.  DC  this  9th  day  of 
April  1987. 

Janet  L  Norwood, 

Commissioner  of  Labor  Statistics. 

(FR  Doc.  87-8516  Filed  4-15-87:  8:45  am] 

BlUJMa  COOC  4S10-24-M 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-67-70-C] 

IMaadows  Coai  Co.  No.  4;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Meadows  Coal  Company  No.  4,  P.O. 
Box  70,  Vansant,  Virginia  24656  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines:  driUing  of  boreholes]  to  its  No.  1 
Mine  (I.D.  No.  44-05160)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys  made  and  certiHed  by  a 
registered  engineer  or  surveyor,  or 
within  200  feet  of  any  other  abandoned 
areas  of  the  mine  which  cannot  be 
injected  and  which  may  contain 
dangerous  accumulations  of  water  or 
gas,  or  within  200  feet  of  any  workings 
of  an  adjacent  mine,  a  borehole  of 
boreholes  shall  be  drilled  to  a  distance 
of  at  least  20  feet  in  advance  of  the         •' 
working  face  of  such  working  place  and 
shall  be  continually  maintained  to  a 
distance  of  at  least  10  feet  in  advance  of 
the  advancing  working  face.  When  there 
is  aiore  than  one  borehold.  they  shall  be 
drilled  sufficiently  close  to  each  other  to 
Insure  that  the  advancing  working  face 
will  not  accidentally  hole  through  into 
abandoned  areas  or  adjacent  mines. 
Boreholes  shall  also  be  drilled  not  more 
than  8  feet  apart  in  the  rib  of  such 
working  place  to  a  distance  of  at  least 

20  feet  and  at  an  angle  of  45  degrees. 

2.  Petitioner  requests  a  modification  of 
the  standard  to  allow  for  a  20-foot  cut  to 
be  taken  in  the  face.  In  further  support  o 
this  request,  petitioner  states  that: 

(a)  The  provision  requiring  20-foot  test 
holes  to  be  drilled  at  a  45  degree  angle 
at  B-foot  intervals  in  the  rib  restricts  the 
depth  of  a  cut  that  can  be  extracted  with 
a  continuous  miner, 

(b)  A  continuous  mining  machine  is 
designed  to  take  a  20-foot  cut  without 
the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports; 

(c)  Petitioner  proposes  to  drill  five 
hales  in  the  face  of  the  entry,  spaced  at 
6-foot  intervals;  one  hole  in  each  comer 
of  the  entry  20  feet  deep  and  3  holes  in 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry 
will  be  at  30  degree  angles  to  the  rib. 
The  hole  drilled  5  feet  from  the  left  rib 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 


will  be  a  90  degree  angle  to  the  face  and 
the  hole  drilled  5  feet  from  the  right  rib 
will  be  a  75  degree  angle  to  the  face 
with  a  margin  of  error  of  ±  5  degrees. 
This  pattem  will  provide  a  10-foot 
barrier  in  all  direction  to  the  cut  to  be 
taken.  This  pattem  will  also  prevent  the 
cut  being  taken  from  intersecting  with 
any  entry  driven  in  an  unexplored  old 
works  10  feet  or  greater  in  width;  and 

(d)  It  is  more  practical  to  drill  a  30 
degree  angle  as  opposed  to  drilling  a  45 
degree  engle  due  to  the  size  of  the  drill 
and  the  length  of  the  drill  steel,  as  well 
as  the  restricted  area  available  to 
maneuver  the  drilling  machine. 

3.  Pebtioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  (May 
18, 1987).  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated  April  9, 1987. 
Patricia  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
[DR  Doa  87-8517  Filed  4-15-87;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (87-35)1 

NASA  Advisory  Council  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Conunittee, 
Reliability,  Diagnositics  and  Quality 
Assurance  Ad  Hoc  Task  Team. 
DATE  AND  TIME:  May  6, 1987,  9  a.m.  to  5 
p.m.;  May  7, 1987,  9  a.m.  to  5  p.m. 
ADDRESS:  Langley  Research  Center, 
Building  1218,  Room  209,  Hampton,  VA 
23665. 
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FURTHER  MFORMATIOM  COMTACr.  N4t 

John  Smith,  Office  of  Aeronautics  and 
Space  Technology,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/453-2834. 
SUPPLEMENTARY  INfORMATIOM:  The 

NAC  Space  Systems  and  Technology 
Advisory  Committee  was  established  to 
provide  overall  guidance  and  direction 
to  the  space  systems  research  and 
technology  activities  in  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST).  The  ad  hoc  team  on  ReliabUity. 
Diagnostics  and  Quality  Assurance, 
chaired  by  Mr.  Adrain  P.  O'Neal,  is 
comprised  of  eight  members. 

The  purpose  of  the  team  is  to  ensure 
that  the  technology  program  has  the 
necessary  design  base  to  support 
development  of  the  predictive 
techniques,  design  tools,  and  test 
methods  required  for  future  spaceflight 
missions.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  12  persons 
including  the  task  team  members  and 
other  participants). 
Type  of  Meeting;  Open. 
Agenda 
May  6.  1987 

9  a  jn. — Drafting  of  Final  Rep<Mt. 
5  p.m. — Adjourn. 

May  7, 1987 

9  a.m. — Continuation  of  Drafting  of  Final 

Report. 
5  p.m. — Adjourn. 
Richard  L.  Daniels, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

April  9. 1987. 

IFR  Doc.  87-8537  Filed  4-15-87;  8:45  am] 
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NATIOMAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Art^ 
Music  Advisory  Panel:  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Solo  Recitaiists 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  April 
29-30. 1987.  from  9«0  a.m.-««)  p.m.  in 
room  714  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 

IK  portion  of  this  meeting  will  be  open 
to  the  public  on  April  30. 19B7.  from  1:30 
p.m.-3:00  pjn.  for  a  discussion  of  policy 
issues. 


The  remaining  sessions  of  this 
meeting  on  April  29. 1967,  from  9:00 
a.m.-6;00  p.m.  and  on  April  30, 1987, 
from  9O0  a.in.-12;30  p.m.  and  3:15-8:00 
p.m.  are  for  the  purpose  of  application 
review.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 19B0.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/882-5433. 

April  9, 1987. 
lohn  H.  Claik. 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[FR  Doc.  87-8504  Filed  4-15-87;  8:45  am) 
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Federal  Council  on  ttie  Arts  and  the 
Humanities;  Arts  and  Artifacts 
Indemnity  Panel;  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506.  in 
Room  714.  from  9:00  a.m.  to  5:30  p.m.  on 
May  7. 1987. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  July.  1987. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
April  16. 1978. 1  have  determined  that 
the  meeting  would  fall  within 
exemptions  (4)  and  (9)  of  U.S.C.  552(b) 
and  that  it  is  essential  to  close  the 
meeting  to  protect  the  free  exchange  of 


views  and  to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer.  Stephen  J.  McCleary,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  or  call  202/788- 
0322. 

Stephen  |.  McCleary, 

Advisory  Committee.  Management  Officer. 
[FR  Doc.  87-8551  Filed  4-15-87;  8:45  am] 

WLLMG  COOC  753»-01-M 


National  Endowment  for  ttie  Arts; 
National  Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on  May 
1. 1987,  from  9:00  a.m.-SKX)  p.m.:  on  May 
2. 1987.  from  8:30  a.m.-5:30  p.m.,  and  on 
May  3. 1987,  from  8:00  a.m.-2«)  p.m.  in 
the  Lafayette  Ballroom  of  the  Westin 
Hotel  Utah.  Main  and  South  Temple. 
Salt  Lake  City.  Utah  84111. 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  on  Friday,  May  1,  from  9:00 
a.m.-5:00  p.m.  and  on  Saturday,  May  2, 
from  8:30  a.m.-5:30  p.m.  The  topics  for 
discussion  will  include  Program 
Review/Guidelines  for  Dance  Program. 
State  Programs.  Literature  Program.  Folk 
Arts  Program  and  Music  Recording/ 
Training/Ser\'ices  and  Centers; 
Endowment  Individual  Fellowships: 
Artists  Rights;  the  Arts  Education  Study; 
State  Programs  Reassessment  and  FY 
1989  Budget  Planning  and  Priorities. 

The  remaining  sessions  of  this 
meeting  on  Sunday,  May  3.  from  8:00 
a.m.-2K)0  p.m.  are  for  the  purpose  of 
application  review.  In  accordance  with 
the  determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contract  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
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Endowment  for  the  Arts,  Washington, 

DC  20506,  or  call  202/682-5433. 

John  H.  Clark. 

Director.  Off  ice  of  Council  and  Panel 

Operations.  National  Endowment  for  the  Arts. 

April  13, 1987. 

[FR  Doc.  87-8565  Filed  4-15-87;  8:45  am) 

MUJNG  CODE  7S37-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Physics;  Open 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Physics. 

Date  and  Time:  May  4. 1987;  9:00  a.m. 
to  6:00  p.m.,  May  5, 1987;  8:30  a.m.  to  5:00 
p.m. 

Place:  Room  540,  National  Science 
Foundation,  1800  G  Street.  NW., 
Washington,  DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Harvey  B. 
Willard,  Director,  Division  of  Physics. 
Room  341,  National  Science  Foundation, 
Washington,  DC  20050.  (202)  357-7985. 

Minutes:  May  be  obtained  from  Mrs. 
Denise  S.  Henry,  Secretary,  Division  of 
Physics,  Room  341,  National  Science 
Foundation,  Washington,  DC  20550, 
(202)  357-7985. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  physics. 

Agenda:  May  4,  1987: 9:00  a.m.-6:00 
p.m..  Room  540. 

Oversight  review  of  NSF  support  for 
Theoretical  Physics,  including 
presentations  by  NSF  staff  and  the 
report  of  the  Subcommittee  for  Review 
of  the  NSF  Theoretical  Physics  Program. 
Long  range  planning. 

May  5,  1987: 8:30  a.m.-5:00  p.m..  Room 
540. 

Discussion  of  FY  1987  and  FY  1988 
budgets.  Continuation  of  discussions  of 
previous  day. 
April  13. 1987 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  87-8593  Filed  4-15-87:  8:45  am) 

BILUNG  COOe  7SS5-01-M 


Advisory  Panel  for  Linguistics; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Linguistics. 

Date  &  Time:  April  29,  30  and  May  1. 
1987;  9:00  a.m.  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation. 
1800  G  Street,  NW..  Rm  540-B 
Washington.  DC  20550. 


Type  of  Meeting:  Part  Open — Open  5/ 
1—9:00  a.m.  to  12:00  noon.  Closed  4/29— 
9:00  s.m.  to  5:00  p.m..  Closed  4/30—9:00 
a.m.  to  5:00  p.m..  Closed  5/1 — 12.00  noon 
to  5:00  p.m. 

Contact  Person:  Dr.  Paul  G.  Chapin, 
Program  Director  for  Linguistics.  Room 
320,  National  Science  Foundation, 
Washington.  DC  20550;  (202)  357-7696. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  linguistics. 

Agenda:  Open — General  discussion  of 
the  current  status  and  future  plans  of  the 
Linguistics  Program. 

Closed — To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
propriety  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 
April  13, 1987. 
M.  Rebecca  Winkler, 
Comtnittee  Manager  Officer. 
|FR  Doc.  87-8591  Filed  4-15-87:  8:45  am) 

BIIXIMO  CODE  7S55-01-II 


Advisory  Panel  for  Molecular  and 
Cellular  Neurobiology  Program; 
Me«ting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Molecular 
and  Cellular  Neurobiology  Program. 

Date  &  Time:  May  4.  5.  and  6  1987:  9:00 
a.m.  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation, 
1800  G  Street  NW..  Washington.  DC. 
Meeting  is  to  be  held  in  the  conference 
room  1242. 

T^pe  of  Meeting:  Part  Open — Open 
Tuesday  5/05/87—1:30  p.m.  to  3:00  p.m.. 
Closed  5/04/87  9:00  a.m.,  to  5:00  p.m.. 
Closed  5/06/87  9:00  a.m.  to  5:00  p.m. 

Contact  Person:  Dr.  Stephen  J.  Morris. 
Program  Director  for  Molecular  and 
Cellular  Neurobiology  Program,  Room 
32ft  National  Science  Foundation, 
Washington,  DC  20550;  Telephone  (202) 
357-7471. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
stated  address. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  research  in  Molecular  and 
Cellular  Neurobiology  Program. 


Agenda:  Open — General  discussion  of 
research  trends  and  opportunities  in 
Molecular  and  Cellular  Neurobiology. 

Closed — To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  Information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 
April  13, 1B87. 
M.  Rebectia  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  87-8592  Filed  4-15-87;  8:45  am) 

BILUNQ  COOe  7S5S-01-II 


Advisory  Panel  for  Political  Science; 
Closed  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Political 
Science. 

Date/Time:  April  30. 1987.  9:00  a.m.  to 
5:30  p.m.  May  1. 1987.  9:00  a.m.  to  4:00 
p.m. 

Place:  Room  1243.  National  Science 
Foundation.  1800  G  Street  NW.. 
Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Frank  P.  ScioU, 
and  Dr.  Lee  P.  Sigelman.  Program 
Directors  for  Political  Science; 
Telephone  (202)  357-9406. 

Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Advisory:  To  provide 
advice  and  recommendation  concerning 
support  for  research  in  the  Political 
Science  F*rogram. 

Agenda:  To  review  and  evaluate 
research  proposals  and  projects  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b 
(c).  Government  in  the  Sunshine  Act. 
April  13, 1987. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  87-6594  Filed  4-15-87;  8:45  am) 
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Advisory  Pan«l  for  Regulatory  Biotogy; 
Closed  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Regulatory 
Biology. 

Date  and  Time:  May  6,  7.  and  8, 1987.  8:30 
a.m.  to  5:00  p.m. 

Place:  Room  1243.  National  Science 
Foundation.  1800  G  Street  NW.,  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Stephen  Bishop, 
Program  Director.  Regulatory  Biology 
Program,  Room  321,  National  Science 
Foundation.  Washington.  DC  20550. 
Telephone  202/357-7975. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendation  concerning 
support  for  research  in  regulatory  biology. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  fmancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

April  13. 1987. 

M.  Rebecca  Winlder, 

Committee  Management  Officer. 

[FR  Doc.  87-8595  Filed  4-15-87:  8:45  ami 

BNJJNOCOOE  755S-01-M 


Advisory  Panel  for  Decision,  Risk,  and 
Management  Science  Program; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Decision.  VAak, 
and  Management  Science  Program. 

Date  and  Time:  April  30— May  1. 1987.  8:30 
a.m.  to  5:00  p.m. 

Place:  New  Orleans  Marriott  In  the  French 
Quarters.  New  Orleans. 

Type  of  Meeing:  Closed. 

Contact  Person:  Dr.  Arte  Y.  Lewin  (202) 
357-7569  or  Dr.  Vincent  T.  Covello  (202)  357- 
7417,  Program  Directors  for  Decision.  Risk, 
and  Management  Science.  Room  336. 
National  Science  Foundation.  Washington. 
DC  20550. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  Decision.  Risl(. 
and  Management  Science  Program. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  conHdential  nature,  including  technical 
information:  Fmancial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 


1  nese  maners  are  wiinin  exemptions  [H  and 
(6)  of  5  U.S.C.  552b{c),  Government  In  the 
Sunshine  Act 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
April  13, 1987 

[FR  Doc  87-8588  Filed  4-15-87;  8:45  am] 

MUJNO  COOC  7S6»41-M 


Advisory  Panel  for  Eulcaryotic 
Genetics  Program;  Meeting 

In  accordance  with  the  Federal 
Advisory  Panel  Act  as  amended.  Pub.  L 
92-463,  Uie  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Eukaryotic 
Genetics. 

Date  and  Time:  Thursday,  Friday,  and 
Saturday  May  7.  8,  and  9, 1987  from  8:30  a.m. 
to  5.-00  p.m. 

Mace;  Room  1242.  National  Science 
Foundation.  1800  G  Street  NW.,  Washingtoa 
DC  20550. 

Type  Meeting:  Closed. 

Contact  Person:  DeLill  Nasser.  Program 
Director.  Eukaryotic  Genetics.  Room  321L, 
Telephone:  (202)  357-0112. 

i'urpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
of  conAdential  nature,  including  tectmical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act 

Rel>ecca  Winkler, 

Committee  Management  Officer. 
April  13, 1987. 

[FR  Doc.  87-6589  Filed  4-15-87;  8:45  amj 
aiLUNo  cooe  rsec-ot-M 


Advisory  Panel  for  Law  and  Social 
Science;  Closed  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Law  and  Social 
Science. 

Date  and  Time:  May  1-2, 1987:  8:30  a.m.  to 
SKX)  p.m..  Closed. 

Place:  Room  643.  National  Science 
Foundation.  1800  G  Street  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Felice  J.  Levine. 
Program  Director.  Law  and  S<Dcial  Science. 
National  Science  Foundation.  Washington. 
DC  20550.  Room  312.  Telephone  (202)  357- 
7326. 


Purpose  oi  Panel.  To  provide  advice  and 
recommendations  concerning  research  in 
Law  and  Social  Science. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  fmancial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  6  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
April  13, 1987. 

[Fit  Doc.  87-8590  Filed  4-15-87;  8:45  am] 
SHJJNOCOOC  7CS»-01-«I 


NUCI^AR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-454  and  50-455  Licenses 
No.  NPF-37  and  NPF-66,  EA  86-87] 

Commonwealth  Edison  Co^  Byron 
Nuclear  Station,  Units  1  and  2;  Order 
Imposing  Civil  Monetary  Penalty 

1 

Conmionwealth  Edison  Company  is 
the  holder  of  Operating  Licenses  No. 
NPF-37  and  NPF-66  issued  by  the 
Nuclear  Regulatory  Commission  on 
October  3, 1984  and  January,  30, 1987. 
The  licenses  authorize  the  licensee  to 
operate  the  Byron  Plant,  Units  1  and  2. 
in  accordance  with  the  conditions 
specified  therein. 


A  December  3, 1984,  decision  by  the 
Department  of  Labor  (DOL)  Area 
Director  found  that  Transco  Products, 
Inc.,  had  discriminated  against  an 
employee  engaged  in  protected 
activities.  That  decision  was  upheld  by 
a  DOL  Administrative  Law  Judge  (ALJ) 
on  March  5. 1985,  and  the  case  was 
settled  pinor  to  a  decision  by  the 
Secretary.  The  NRC's  review  of  this 
decision  indicated  that  the  licensee  had 
not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  June  25. 1986.  The  Notice  stated 
the  nature  of  the  violation,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violation.  The  licensee  responded  to 
the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  by  letter 
dated  July  29. 1986. 
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After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the 
Director,  Office  of  Inspection  and 
Enforcement,  has  determined,  as  set 
forth  in  the  Appendix  to  this  Order,  that 
the  violation  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violation 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  Hereby 
Orderd  That: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Twenty  Five  Thousand 
Dollars  ($25,000)  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Document  Control  Deslc. 
Washington.  DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
marked  as  such  and  shall  be  addressed 
to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  with  a 
copy  to  the  Regional  Administrator. 
Region  III,  and  a  copy  to  the  NRC 
Resident  Inspector,  Byron. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisons  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection.  In  the 
event  the  licensee  requests  a  hearing  as 
provided  above,  the  issues  to  be 
considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  II 
above  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated:  at  Betbesda,  Maryland,  this  2d  day 
of  April  1987. 


For  the  Nuclear  Regulatory  Commission. 
Edward  L  Jordan. 

Acting  Director.  Office  of  Inspection  and 
Enforcement. 

Aiq>endix — Evaluations  and 
Conclusions 

On  June  25, 1986,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  (NOV)  was  issued  for  a 
violation  of  10  CFR  50.7  requirements. 
C(Hnmonwealth  Edison  Company 
responded  to  the  Notice  on  July  29, 1986. 
In  its  response,  the  licensee  did  not  take 
issue  with  the  facts  of  the  case,  but 
stated  that  it  believes  that  total 
mitigation  of  the  proposed  civil  penalty 
is  warranted  because  of  its  extensive 
corrective  actions  and  its  prior,  good 
enforcement  history.  The  licensee  also 
requested  NRC  to  reconsider 
classification  of  the  violation  to  Severity 
Level  rv.  Provided  below  are  (1) 
restatement  of  the  violation;  (2)  a 
summary  of  the  licensee's  response  in 
support  of  this  request;  (3)  the  NRCs 
evaluation  of  the  licensee's  response, 
and  (4)  the  NRCs  conclusion. 

Restatement  of  Violation 

10  CFR  50.7  prohibits  discrimination 
by  a  Commission  licensee,  or  a 
contractor  or  subcontractor  of  a 
licensee,  against  an  employee  for 
engaging  in  certain  protected  activities. 
Discrimination  includes  discharge  and 
other  actions  that  relate  to 
compensation,  terms,  conditions,  and 
privileges  of  employment.  The  activities 
protected  include  but  are  not  Hmited  to 
providing  the  NRC  information  about 
possible  violations  of  NRC  requirements 
and  requests  to  the  NRC  to  take  action 
against  an  employer  for  enforcement  of 
NRC  requirements. 

Contrary  to  the  above.  Jeffl"ey 
Johnson,  an  employee  of  Transco 
Products.  Inc..  a  subcontractor  of 
Commonwealth  Edison  Company  and  a 
quality  control  inspector  at  the  Byron 
Nuclear  Power  Station,  was  discharged 
on  November  2, 1984,  by  Transco  for 
engaging  in  protected  activities  which 
involved  reporting  to  the  NRC  on 
October  16. 1984.  the  employer's 
inadequate  inspection  procedures  and 
installation  of  non-radiation-proof  seals. 

This  is  a  Severity  Level  III  violation 
(Supplement  VII).  Civil  Penalty— 
$25,000. 

Summary  of  Licensee's  Response 

The  licensee  does  not  dispute  the 
facts  or  findings  of  this  event,  but 
disagrees  with  the  NRCs  conclusion 
that  the  event  is  properly  classified  as  a 
Severity  Level  III  violation.  The  licensee 
also  requests  that  the  NRC  further 


review  the  positive  and  extensive 
corrective  actions  taken  by  the  licensee. 

The  licensee  states  that  as  soon  as  it 
learned  of  the  incident,  it  began 
formulating  and  implementing  the 
corrective  actions  which  address  the 
general  area  of  worker  protection  to 
prevent  a  recurrence  of  similar  events. 
In  the  area  of  past  performances,  the 
licensee  beheves  that  its  performance 
over  the  past  twelve  years  shows  the 
effectiveness  of  Edison's  commitment  to 
worker  protection  as  demonstrated  by 
the  extremely  low  number  of 
Department  of  Labor  (DOL)  complaints 
at  the  LaSalle  County,  Byron,  and 
Braidwood  Stations.  The  licensee 
believes  that  100%  mitigation  of  the  base 
civil  penalty  is  appropriate  for  the 
corrective  actions  taken  and  for  past 
performance. 

In  support  of  the  licensee's  arguments 
concerning  reduction  of  the  severity 
level  and  civil  penalty,  the  licensee  has 
provided  two  earlier  NRC  enforcement 
ca^es  for  consideration,  in  EA  84-93,  the 
NRC  reevaluated  a  Severity  Level  11 
violation  at  Catawba  Nudear  Station 
and  reduced  the  violation  to  Severity 
Level  III  based  on  the  isolated  nature  of 
the  incident  and  the  licensee's  generally 
good  management  of  the  quality 
assurance  and  control  program.  In  EA 
85-117.  a  civil  penalty  was  not  proposed 
for  a  violation  at  Vogtle  Electric 
Generating  Plant  due  to  the  licensee's 
corrective  actions  and  good  enforcement 
history.  The  licensee  believes  that  the 
NRC  should  consider  both  of  these  cases 
in  determining  the  appropriate  sanction 
for  this  violation. 

NRC  Evaluation  of  Licensee's  Response 

In  responding  to  the  licensee's 
argument  that  the  violation  should  be 
reclassified  in  light  of  EA  84-93.  the 
violation  in  that  case  initially  was 
properly  classified  as  a  Severity  Level  II 
violation  because  the  incident  involved 
"action  by  plant  management  above 
first-line  supervision."  That  severity 
level  classification  was  reduced, 
however,  because  of  the  particular  facts 
in  that  incident  and  because  the  incident 
was  a  relatively  isolated  event  and  the 
licensee's  management  of  the  quality 
assurance  and  control  program  was 
generally  good.  (June  30, 1986  Order 
Imposing  Civil  Monetary  Penalty, 
Appendix  at  6.)  The  NRC  believes  that 
the  violation  in  EA  86-87  was  properly 
classified  as  a  Severity  Level  III 
violation. 

Regarding  the  staffs  mitigation  of  the 
civil  penalty  in  EA  85-117.  the  corrective 
action  taken  was  both  very  extensive 
and  initiated  immediately.  A  prompt 
thorough  investigation  was  made,  and 
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the  cause  of  the  problem  was  removed 
by  replacement  of  the  manager  charged 
with  the  intimidation.  EA  8S-117 
concerned  remarks  by  a  manager  which 
were  perceived  by  Quality  Control  (QC) 
personnel  as  intimidating  regarding  their 
freedom  to  perform  their  quality 
assurance  functions.  Investigation  and 
subsequent  inspections  did  not  disclose 
that  QC  inspections  were  compromised. 
(November  15, 1985  Notice  of  Violation 
at  1.)  The  QC  inspectors  continued  to 
perform  their  job  and  adverse  action 
was  not  taken  against  them. 

In  the  instant  case,  adverse  action 
was  in  fact  taken  against  an  employee 
who  came  forward  and  reported  a  safety 
concern  to  the  NRC.  While  the  NRC  will 
not  tolerate  either  type  of  behavior,  it 
fmds  especially  serious  those  situations 
where  actual  discrimination,  and  not 
just  the  threat  of  discrimination,  occurs 
in  retaliation  for  an  employee  engaging 
in  a  protected  activity. 

The  facts  of  this  event  show  that 
action  was  taken  against  an  employee 
by  first-line  supervision  in  violation  of 
Section  210  of  the  Energy 
Reorganization  Act  (ERA).  This  action  is 
properly  categorized  as  a  Severity  Level 
III  violation  in  accordance  with  10  CFR 
Part  2,  Appendix  C,  Supplement  VII.C.3. 
Any  incident  of  discrimination  is 
considered  to  be  serious  and  not 
appropriate  for  reduction  below  Severity 
Level  III. 

The  NRC  acknowledges  that  the 
licensee  took  corrective  actions  that 
were  extensive  in  nature.  The  NRC  also 
acknowledges  the  licensee's  good 
enforcement  history  in  this  area  as  well 
as  the  apparent  isolated  nature  of  the 
event.  For  these  reasons,  partial 
mitigation  of  the  base  civil  penalty  was 
considered  appropriate.  Use  of  the  same 
factors  to  also  reduce  the  severity  level 
classification  is  not  considered 
appropriate,  as  the  significance  of  the 
violation  determines  the  severity  level, 
and  previous  good  performance  find 
subsequent  corrective  actions  are 
factors  that  determine  escalation/ 
mitigation  of  the  civil  penalty. 

Total  mitigation  of  the  civil  penalty 
was  not  considered  appropriate  for 
several  reasons.  The  NRC  enforcement 
policy  allows  up  to  50%  reduction  of  the 
base  civil  penalty  for  unusually  prompt 
and  extensive  corrective  actions.  While 
the  licensee's  actions  were  extensive, 
the  NRC  does  not  believe  that  the 
actions  were  prompt  in  response  to  the 
discriminatory  act  by  one  of  its 
contractors.  The  initial  complaint  to 
DOL  was  filed  on  November  16, 1984.  In 
December  1984  and  March  1985,  DOL 
officials  found  in  favor  of  the 
complainant.  A  review  of  corrective 
actions  taken  by  Commonwealth  Edison 


shows  that  these  actions  were  only 
initiated  in  response  to  the  NRC 
enforcement  conference  in  April  1986.  In 
its  repsonse,  the  licensee  makes  no 
mention  of  any  corrective  actions  in 
response  to  this  event  prior  to  April 
1986. 

Although  the  NRC  recognizes  the 
licensee's  good  enforcement  history  in 
this  area,  full  mitigation  is  not 
considered  appropriate.  As  a  result  of 
the  enforcement  conference  and  the 
subsequent  corrective  actions  taken  by 
the  licensee,  the  NRC  believes  that 
contractors  had  not  been  fully  aware  of 
their  obligations  in  this  area.  Further, 
even  though  an  event  of  this  kind  had 
occurred,  approximately  one  and  one- 
half  years  elajraed  before  the  licensee 
had  a  mechanism  in  place  to  respond 
adequately  and  inform  workers  that 
such  acts  would  not  be  tolerated.  The 
absence  of  a  program  to  inform 
contractors/ employees  of  their 
responsibilities  in  this  area  as  well  as 
the  failure  of  the  hcensee  to  respond 
promptly  to  prevent  potential 
intimidation  of  others  resulting  from  this 
case  indicates  that  the  licensee's 
performance  was  not  adequate  to 
warrant  full  mitigation  of  the  proposed 
civil  penalty. 

NRC  Conclusion 

The  NRC  staff  believes  that  the 
violation  did  occur  as  stated.  The  NRC 
has  reviewed  Commonwealth  Edison 
Company's  response  to  the  proposed 
imposition  of  civil  penalty  and  believes 
that  the  event  was  properly  classified  as 
a  Severity  Level  III  violation.  The  staff 
continues  to  believe  that  while  partial 
mitigation  of  the  base  civil  penalty  is 
appropriate,  the  licensee's  actions  are 
not  deserving  of  further  mitigation. 
Consequently,  the  proposed  Civil 
Penalty  in  the  amount  of  $25,000  should 
be  imposed. 

(FR  Doc.  87-8608  Filed  4-15-87;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  AC/DC 
Power  Systems  Reltabllity;  Meeting 

The  ACRS  Subcommittee  on  AC/DC 
Power  Systems  Reliability  will  hold  a 
meeting  on  May  6, 1987,  Room  1046, 1717 
H  Street,  NW,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  May  8.  1987— 8:30  A.M. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  Station  Blackout  rule  (SECY- 
85-183). 


Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
veiws  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Medhat  El-Zeftawy  (telephone  202/634- 
3267)  between  8:15  A.M.  and  5:00  P.M. 
Persons  plarming  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date  April  10. 1967. 

Mortoo  W.  Ubvkin. 

AsBistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  87-8618  Filed  4-15-87;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R*l«aM  Na  3S-24368] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act");  RaHs 
County  Electric  Cooperative  ar>d 
Laclede  Electric  Cooperative 

April  9. 1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
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application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s]  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  4, 1987  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(sj  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  gremted  and/or 
permitted  to  become  effective. 

Ralls  County  Electric  Cooperative  (31- 
823) 

Ralls  County  Electric  Cooperative 
("Cooperative"),  Highway  61  and  19, 
P.O.  Box  157,  New  London,  Missouri 
63459.  has  filed  an  application  for 
exemption  from  the  provisions  of  the 
Act  pursuant  to  section  3(a)(1)  thereof. 

Cooperative,  which  is  incorporated 
under  the  Missouri  Rural  Electric 
Cooperative  Act,  is  a  nonprofit  rural 
electric  cooperative  which  serves 
approximately  3,700  retail  customers.  Its 
operations  are  confined  to  Ralls,  Pike, 
Monroe,  Marion,  and  Audrain  counties, 
all  in  Missouri.  It  is  financed  by  the 
Rural  Electrification  Administration  of 
the  United  States  Department  of 
Agriculture  ("REA")  and  is  designated 
MISSOURI  26,  RALLS.  It  sells  electric 
energy  to  its  consumer  members. 
Cooperative  generates  no  power  of  its 
own,  purchasing  power  from  Northeast 
Missouri  Electric  Power  Cooperative, 
Palmyra.  Missouri.  It  owns  100%  of  the 
stock  of  Ralls  Electric  Service  Co. 
("Service  Co."),  a  Missouri  corporation, 
which  is  an  "electric  utility  company" 
under  section  2(a)(3)  of  the  Act. 

Missouri  law  limits  the  service  area  of 
rural  electric  cooperatives  to 
communities  with  populations  of  less 
than  1,500  persons.  Service  was  created 
as  a  wholly  owned  subsidiary  of 
Cooperative  to  qualify  under  Missouri 
law  to  serve  Cooperative  members  and 
new  customers  in  areas  which  may 
cease  to  be  rural  due  to  annexation  by 


municipalities  with  populations 
exceeding  1,500.  Cooperative  intends, 
sub|ect  to  the  approval  of  the  Missouri 
Public  Service  Commission  and  the 
REA,  to  transfer  to  Service  Co.  facilities 
and  members  of  Cooperative  which  are 
in  the  annexed  areas.  Service  will 
generate  no  power.  Cooperative  will  be 
the  sole  power  supplier  of  Service, 
which  will  make  all  of  its  s€iles  to 
consumers  within  the  State  of  Missouri. 

Cooperative  asserts  that  the  pubhc 
interest  does  not  demand  its  registration 
as  a  "holding  company".  Cooperative  is 
owaed  by  the  several  thousand 
consumer  members  of  the  rural  electric 
cooperative.  These  consumer  members 
elect  from  their  own  members  those 
persons  who  serve  on  the  board  of 
directors  of  Cooperative.  This  board  in 
turn  elects  the  persons  who  serve  on  the 
board  of  directors  of  Service.  It  is  stated 
that  the  election  of  directors  and  the 
management  of  the  affairs  of  both 
Cooperative  and  Service  are  effectively 
audited  and  regulated  by  the  REA. 

Laclede  Electric  Cooperative  (70-7381) 

Laclede  Electric  Cooperative 
("Cooperative"),  1000  E.  Seminole, 
Drawer  M,  Lebanon,  Missouri  65536,  has 
filed  an  application  for  exemption  from 
the  provisions  of  the  Act  pursuant  to 
section  3(a)(1)  thereof 

Cooperative,  which  is  incorporated 
under  the  Missouri  Rural  Electric 
Cooperative  Act,  is  a  nonprofit  rural 
electric  cooperative  which  serves 
approximately  18.000  retail  customers. 
Its  operations  are  confined  to  Camden, 
Dallas,  Laclede,  Pulaski,  Webster,  and 
Wright  counties,  all  in  Missouri.  It  is 
financed  by  the  Rural  Electrification 
Administration  of  the  United  States 
Department  of  Agriculture  ("REA")  and 
is  designated  MISSOURI  43,  LACLEDE. 
It  sells  electric  energy  to  its  consumer 
members.  Cooperative  generates  no 
power  of  its  own,  purchasing  power 
from  Sho-Me  Power  Corporation, 
Marshfield,  Missouri.  It  owns  100%  of 
the  stock  of  Laclede  Electric  Service  Co. 
("Service"),  a  Missouri  corporation 
which  is  an  "electric  utility  company" 
under  section  2(a)(3}  of  the  Act. 

Missouri  law  limits  the  service  area  of 
ruital  electric  cooperatives  to 
communities  with  populations  of  less 
than  1,500  persons.  Service  was  created 
as  a  wholly  owned  subsidiary  of 
Cooperative  to  qualify  under  Missouri 
law  to  serve  Cooperative  members  and 
netv  customers  in  areas  which  may 
cease  to  be  rural  due  to  annexation  by 
municipalities  that  have  populations  in 
excess  of  1,500.  Cooperative  intends, 
subject  to  the  approval  of  the  Missouri 
Pt4)lic  Service  Commission  and  the 
RSA,  to  transfer  to  Service  facilities  and 


members  of  Cooperative  which  are  in 
the  annexed  areas.  Service  will  not 
generate  power,  and  Cooperative  will  be 
its  sole  power  supplier.  All  of  its  sales 
will  be  made  to  consumers  within  the 
State  of  Missouri. 

Coopsrative  asserts  that  the  public 
interest  does  not  demand  its  registration 
as  a  "holding  company."  Cooperative  is 
owned  by  the  several  thousand 
members  of  the  rural  electric 
cooperative.  These  consumer  members 
elect  from  their  own  members  those 
persons  who  serve  on  the  board  of 
directors  of  the  Cooperative.  This  board 
elects,  iB  turn,  the  persons  who  serve  on 
the  board  of  directors  of  Service.  It  is 
stated  that  the  election  of  directors  and 
the  management  of  the  affairs  of  both 
Cooperative  and  Service  are  effectively 
audited  and  regulated  by  the  REA. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonatban  G.  Katx, 
Secretary. 
[FR  Doc.  87-8526  Filed  4-15-87:  8:45  am) 
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[ReleaM  No.  34-24313;  File  No.  SR-NASO- 
87-41 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Amending  the  NASO's  Initial  and 
Maintenance  Margin  Requirements 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  February  3, 1987.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Kegulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
section  6  of  Appendix  A  to  Article  IIL 
section  30  of  the  NASD  Rules  of  Fair 
Practice  to  exempt  from  the  initial  and 
maintenance  margin  requirements  of 
Appendix  A,  special  cash  accounts  of 
persons  having  net  tangible  assets  of 
sixteen  million  dollars  or  more. 


II.  S«lf-Regulatory  Organization's 
Statement  of  the  Puipose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Se/f-ReguIotory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Prqposed  Rule 
Change 

The  proposed  rule  change  was 
considered  by  the  NASD  Capital  and 
Margin  Committee  in  response  to  a 
request  for  exemption  submitted  by  a 
member  firm.  The  New  York  Stock 
Exchange  rules  and  interpretations 
provide  an  exemption  from  the 
Exchange's  margin  requirements  for 
those  categories  of  customer  accounts 
currently  exempted  under  section  6  of 
Appendix  A  but,  in  addition,  exempt  the 
category  of  customer  accounts  covered 
by  the  proposed  rule  change.  The  NASD 
determined  that  no  reason  existed  for 
maintaining  a  non-uniform  policy  that 
places  NASD  members  at  a  compretitive 
disadvantage  vis-a-vis  Exchange 
members.  For  this  reason  the  NASD  has 
adopted  the  proposed  rule  change. 

The  statutory  basis  for  the  proposed 
rule  change  is  found  in  section  15A(b)(6) 
of  the  Securities  Exchange  Act  of  1934 
("Act"),  which  apphes  to  registered 
securities  associations  and  requires  that 
rules  of  the  Association  be  designed  to 
protect  the  investing  pubUc  and  the 
public  interest  and  that  they  not  be 
designed  to  pennit  unfair  discrimination 
between  customers  and  between 
brokers  or  dealers.  The  NASD  also 
believes  that  the  rule  change  is 
consistent  with  section  15A(b)(9)  of  the 
Act  which  provides  that  the  rules  of  an 
association  not  impose  an  unnecessary 
burden  on  competition.  The  NASD 
believes  that  the  proposed  rule  change 
will  eliminate  a  competitive 
disadvantage  without  reducing  the 
protections  provided  to  the  investing 
public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  an  Competition 

The  Association  behevet  that  the 
proposed  rule  chatige  does  not  impose 
any  burden  on  competition  not 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  NASD  did  not  solicit  or  receive 
comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self/regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amernhnents. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copsong  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-^-4  and  should  be 
submitted  by  May  7, 1987. 

For  the  CommiBsion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 

Dated:  April  9, 1967. 
lonatban  G.  Katz, 
Secretary. 
[FR  Doc.  87-8527  Filed  4-15-87;  8:45  am] 

■NJJMQ  CODE  MtO-OI-M 


[Rule  1SC3-3;  Fit*  Na  270-«7| 

Agency  Forms  Under  Review  of  Office 
of  Managentent  and  Budget 

Agency  Clearance  Officer.  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 

Extension 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  15c3-3  (17  CFR  24ai5c3- 
3)  under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seq.)  which  requires 
brokers  or  dealers  to  prepare 
computations  with  respect  to  the 
amount  of  customer  funds  they  must 
deposit  in  Reserve  Bank  Accounts.  One 
thousand  respondents  incur  a 
cumulative  total  of  110.000  burden  hours 
to  comply  with  the  rule. 

Submit  comments  to  OMB  Desk 
Officer  Mr.  Robert  Neal,  {202}  395-7340, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3228,  NEOB,  Washington, 
DC  20503. 
April  9,  1987. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  87-8600  Filed  4-15-87;  &AS  am) 

BiLUNO  COOC  MW-«t-«l 


[Retease  No.  IC-15677;  811-3674) 

Calif  omia  Tax-Free  Money  Fund; 
Investment  Company  Deregistration 

April  10, 1987. 

aocncy:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

i4pp/;cont-Califomia  Tax-Free  Money 
Fund. 

Relevant  1940  Act  Section.-  Order 
requesting  deregistration  under  Section 
8(f)  and  Rule  8f-1. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  Applicant 
has  ceased  to  be  an  investment 
company. 

Filing  dote:  The  application  was  filed 
on  December  30, 1986,  and  amended  on 
February  13, 1987.  A  letter  was  filed  as 
an  exhibit  to  the  application  on  March 
30.1987, 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
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may  request  a  hearing  on  this 
application,  or  ask  to  be  noticed  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
May  5. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
addresses:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington  DC  20549. 
California  Tax-Free  Money  Fund.  One 
Worid  Trade  Center,  Suite  8407.  New 
York.  New  York  10048. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Sherry  A.  Hutchins,  Staff  Attorney  at 
(202)  272-2799  or  Brion  R.  Thompson, 
Special  Counsel  at  (202)  272-3016,  Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300)). 

Applicant's  Representatives 

1.  Applicant  was  organized  as  a 
Massachusetts  business  trust  on 
February  23, 1983.  On  March  1. 1983. 
Applicant  registered  as  an  open-end, 
diversified  management  investment 
company  under  the  1940  Act  and  the 
initial  public  offering  of  its  shares 
commenced  on  September  24, 1984. 

2.  Applicant's  Board  of  Trustees 
adopted  a  Plan  of  Liquidation  and 
Termination  ("Plan")  on  October  1, 1988 
and  Applicant's  shareholders  adopted 
the  Plan  on  December  22, 1986.  Pursuant 
to  the  Plan,  all  remaining  cash  after 
payment  of  expenses  were  distributed  to 
all  except  one  of  Applicant's 
shareholders  at  their  net  asset  value  of 
$1.00  per  share  during  the  period  from 
December  22, 1986,  to  March  27, 1987. 
No  securities  of  the  AppUcant  have  been 
issued  or  sold  since  September  30, 1986. 

3.  Applicant's  sole  remaining 
shareholder  owns  .390  shares  at  1.00  per 
share.  This  final  distribution  remains 
upaid  solely  by  reason  of  the  inability  of 
Applicant  after  sending  letters  to  the 
last  known  address  and  after  further 
diligent  effort  to  ascertain  the 
whereabouts  of  such  remaining 
shareholder. 

4.  Applicant  has  not  retained  any 
assets  other  than  for  the  purpose  of 


paying  expenses  and  there  are  no 
investment  securities  retained  by 
Applicant.  Applicant  has  not,  within  the 
past  18  months,  transferred  any  of  its 
assets  to  a  separate  trust  the 
beneficiaries  of  which  were  or  are 
securityholders  of  Applicant 

5.  AppUcant  has  outstanding  debt  and 
estimated  expenses  which  amount  to 
approximately  $66,000.  These  expenses 
include  expenses  (such  as  legal  and 
accounting  fees  and  transfer  agent  fees) 
incurred  in  connection  with  the 
liquidation,  which  expenses  have  been 
assumed  by  Dr.  Lance  M.  Brofman. 

6.  Applicant  is  not  now  engaged  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  has  not  other 
outstanding  Uabilities,  is  not  a  party  to 
any  litigation  or  administrative 
proceeding  and  is  currently  a  trust  in 
good  standing  under  Massachusetts 
state  law.  Applicant  intends  to  file  all 
documents  and  instruments  necessary  to 
effect  a  termination  under 
Massachusetts  state  law. 

For  the  Commissioa  by  the  Division  of 
Investment  Management  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  B7-8604  Filed  4-15-87;  6:45  am] 

MLUNO  C006  Mie-OI-M 


IRclease  No.  34-24320;  FN*  Na  SR-OTC- 

•r-4j 

SeH-R«9Utatory  Organizations;  Th« 
Depository  Trust  Co.;  Requesting 
Same-Day  Funds  Settlement  (SOFS) 
Service;  Filing  of  Proposed  Rule 
Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  March  16, 1987,  The  Depository 
Trust  Company  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  L  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organizatloii's 
Statement  of  the  Temu  of  Sulratance  of 
the  Proposed  Rule  Change 

The  Depository  Trust  Company 
("DTC")  is  filing  herewith  the  following: 
(IJ  DTC'8  Same-Day  Funds  Settlement 
(SDFS)  Service  Plan  for  certain  types  of 
securities  that  settle  in  same-day  funds 
as  set  forth  in  a  Memorandum  to 


Participants  dated  March  20, 1987;  (2) 
proposed  revisions  to  DTC's  Rules 
necessary  to  provide  for  the  SDFS 
service;  (3)  Operating  Procedures;  and 
(4)  proposed  new  fees  relating  to  SDFS 
transactions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.  •- 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change] 

(a)  The  purpose  of  the  proposed  rule    •  • 
change  is  to  make  the  depository's 
services  available  for  certain  types  of 
securities  that  settle  in  same-day  funds. 
The  SDFS  service  is  offered  by  DTC  as 
an  extension  of  present  depository 
services.  The  operating  procedures 
followied  by  Participants,  Pledgees, 
Depository  Facilities  and  Institutional 
Delivery  (ID)  system  users  for  basic 
depository  services  in  eligible  securities 
that  settle  in  next-day  funds  apply  as 
well  to  SDFS  securities  with,  in  some 
cases,  slight  modification. 

DTC  has  requested  that  the 
Commission  approve  a  pilot  operation  of 
the  new  system  to  begin  on  or  about 
June  1, 1987. 

Settlement  in  the  subject  service        t 
occurs  through  Fedwire.  As  a 
prerequisite  to  participation  in  DTC's 
SDFS  service,  each  Participant  has  to 
make  formal  arrangements  with  a  bank 
participant  and  DTC  for  that  bank  to 
settle  with  DTC  on  its  behalf  This  ' 

"Setthng  Bank  "  can  be  located  in  any 
Federal  Reserve  district  but  must  have 
on-line  access  to  DTC  and  to  Fedwire.  In- 
order  to  increase  the  likelihood  of  timely 
settlement  and  reduce  the  amount  of 
money  Settling  Banks  send  to  DTC  over 
Fedwire,  DTC  provides  "net-net" 
settlement  under  which  Settling  Banks 
settle  one  net-net  amount  with  DTC 
comprising  all  end-of-day  net  debits  and 
credits  in  the  accounts  of  Participants 
for  which  the  Settling  Bank  settles, 
including  its  own  accounts.  DTC 
provides  each  Settling  Bank  with  an  on- 
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line  report  of  the  net  debit  or  credit  for 
each  Participant  it  represents  and  the 
arithmetic  sum  of  these  Bgures — a  single 
net-net  debit  or  credit — throughout  the 
processing  day.  The  Settling  Bank  is 
responsible  for  collecting  final  net  debits 
from,  and  paying  final  net  credits  to,  the 
Participants  it  represents. 

The  SDFS  service  plan  provides  for 
collateralization  of  settlement  risks.  In 
order  for  DTC  to  act  on  a  SDFS 
transaction  in  a  Participant's  account — 
e.g.,  a  delivery  versus  payment — the 
Participant  has  to  have  in  its  account 
collateral  with  value  sufficient  to  cover 
any  net  debit  in  its  settlement  account 
immediately  after  that  transaction.  Such 
collateral  consists  of  (a)  the 
Participant's  mandatory  deposits  to  the 
"SDFS  Fund"  (cash  and  securities 
required  from  all  SDFS  Participants),  (b) 
the  Participant's  voluntary  deposits  to 
the  SDFS  Fund,  (c)  SDFS  securiUes  in 
the  Participant's  account  at  the 
beginning  of  the  processing  day  which 
are  classified  as  collateral  by  the 
Participant,  (d)  net  additions  to  the 
Participant's  account  during  the 
processing  day  of  SDFS  securities  which 
are  the  subject  of  deliveries  versus 
payment  from  other  Participants  and 
reflected  on  DTC's  books  as  incomplete 
transactions,  (e)  net  additions  to  the 
Participant's  account  during  the 
processing  day  from  unvalued 
transactions  in  SDFS  securities  (e.g., 
deposits)  that  are  not  classified  as 
customer  securities  by  the  Participant 
and  (f)  net  additions  of  customer  SDFS 
securities  (e.g.  margin  securities] 
classified  as  collateral  by  the 
Participant  during  the  processing  day. 

In  the  event  a  Settling  Bank  fails  or 
refuses  to  settle  a  Participant's  net  debit, 
DTC  is  in  a  position  to  borrow  same-day 
funds  to  complete  settlement  by 
pledging  the  collateral  in  the 
Participant's  accoimt  to  banks  %vith 
which  DTC  has  established  lines  of 
credit.  The  next  day,  DTC  will  normally 
obtain  funds  to  repay  such  loans  from 
the  Participant  that  failed  to  settle.  In 
the  rare  case  of  insolvency.  DTC  will 
obtain  funds  to  repay  the  loans  by  (a) 
reselling  the  securities  subject  of 
incomplete  deliveries  to  the  insolvent 
party  to  the  deliverers  and  debiting  their 
settlement  accounts,  or  (b)  selling  out 
the  securities  collateral  in  the  insolvent 
Participant's  account. 

In  order  to  protect  against  potential 
settlement  risk  caused  by  an 
extraordinarily  high  net  debit,  each 
Participant's  net  debit  is  limited 
throughout  the  processing  day  to  a  net 
debit  cap  that  is  the  lesser  of  four 
amounts:  (1)  An  amount  ten  times  the 


Participant's  mandatory  and  voluntary 
deposits  to  the  SDFS  Fund,  (2)  an 
amount  75%  of  DTC's  line  of  credit  with 
proposed  lenders.  (3)  an  amount,  if  any, 
determined  by  the  Participant's  Settling 
Bank  or  (4)  an  amount,  if  any. 
determined  by  DTC. 

As  one  of  the  features  of  the  SDFS 
Service  Plan,  each  SDFS  Participant  has 
the  ability  to  Hmit  and  consider 
securities  deliveries  and  payment  orders 
above  a  certain  dollar  level  directed  to 
its  account  by  all  other  Participants 
before  they  are  posted  to  its  account 
Intended  to  be  used  prudently,  this 
control  reduces  the  need  for  the 
Participant  to  reclaim  (return)  erroneous 
transactions  to  the  originators  after  they 
are  posted  to  its  account  This  in  turn 
reduces  the  incidence  and  financial 
impact  of  reclamations  attempted  by  the 
Participant. 

The  Proposed  revisions  to  DTC's 
Rules  would,  to  a  very  limited  extent 
affect  the  rights  and  obligations  of  DTC 
Participants  that  elect  not  to  participate 
in  the  SDFS  System.  For  example,  the 
proposed  revisions  would  clarify  the 
circumstances  and  timing  of  DTCs 
return  to  retired  Participants  of  their 
deposits  to  DTC's  Participants  Fund  and 
would  permit  DTC  to  pass  through  to  a 
Participant  which  has  failed  to  settle 
any  interest  charges  which  DTC  has 
incurred  as  a  result  of  such  failure  to 
settle. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  and  Exchange  Act  of  1934,  as 
amended  (the  "Act")  in  that  it  promotes 
the  prompt  and  accurate  clearance  and 
settlement  of  transactions  in  securiUes 
that  settle  in  same-day  funds.  The 
proposed  rule  change  will  be 
implemented  in  a  manner  designed  to 
safeguard  the  securities  and  funds  in 
DTC's  custody  or  under  its  control.  The 
proposed  SDFS  system  is  a  tightly 
controlled  system  requiring  receivers  of 
attempted  securities  deliveries  to  have 
collateral  in  their  accounts  adequate  to 
support  settlement  debits  that  would 
result  from  the  deliveries.  It  permits  the 
depository  to  accomplish  daily 
settlement  when  a  Participant  with  a  net 
debit  fails  to  settle  for  any  reason. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  depository  released  memoranda 
to  Participants  on  this  subject  in  July 
1984,  December  1984,  October  1985  and 
September  1986.  Participant  comments 
indicate  a  wide  consensus  that  DTC 
should  offer  an  SDFS  service.  The 
features  of  the  proposal  which  is  the 
subject  of  this  filing  have  evolved  over 
time  to  reflect  the  conunents  received. 

TIL  Date  of  E^ectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Rnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^et  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  1, 1987.  For  the 
Commission,  by  the  Division  of  Market 
Regulation  pursuant  to  delegated 
authority. 
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Dated:  April  la  1987. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  87-8601  Piled  4-15-B7:  8:45  am) 

BIUJNQ  CODE  WtO-OI 


[Release  No.  34-24316;  File  Na  SR-PSOTC- 
87-04] 

Self^egulatory  Organizations; 
Proposed  Rule  Ctiange;  Pacific 
Securities  Depository  Trust  Ca 
Regarding  Communications  Services 
Uabiiitles  and  RlghU 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C  7B8(b)(l).  notice  is 
hereby  given  that  on  March  9, 1967,  the 
Pacific  Securities  Depository  Trust 
Company  ("PSDTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PSDTC  is  proposing  to  amend  its 
Rules  by  adding  a  new  section  to 
PSDTC  Rule  4.  The  proposed  new    •  - 
section  will  codify  the  rights  of  PSDTC 
and  its  participants  and  define  liabiUty 
responsibilities  in  the  use  of  PSDTC's 
communications  services.  The  current 
PSDTC  Rule  4  has  been  edited  by 
designating  section  numbers,  altering 
the  sequence  and  making  certain  terms 
consistent  with  their  designation  in 
PSDTC  Rule  1. 

Attached  as  Exhibit  A  to  PSDTCs 
filing  is  a  copy  of  the  text  of  PSDTC  Rule 
4,  as  amended. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  PSDTC  and  its  clearing 
corporation  affiliate,  the  Pacific  Clearing 
Corporation,  offer  communications 
services  to  their  participants  and 
members.  PSDTC's  communications 
services  permit  its  members  to 
communicate  directly  with  PSDTC's 
data  center.  At  present,  there  is  no 
comprehensive  agreement  drawn  up 
between  PSDTC  and  its  participants 
who  wish  to  avail  of  PSDTC's 
communications  services.  The  proposed 
rule  change  will  codify  the  respective 
rights  and  liability  responsibilities  of 
PSDTC  and  its  participants  in  the  use  of 
the  communications  services. 

The  current  PSDTC  Rule  4  is  not 
designated  by  section  numbers  nor  is 
the  sequence  of  paragraphs  in  consistent 
order.  The  proposed  rule  change  intends 
to  establish  consistency  and  order  to 
PSDTC's  Rule  4. 

The  proposed  rule  change  is  intended 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions,  and  thus  is 
consistent  with  the  provisions  of  section 
17A^)(3)(F)  fo  the  Act 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PSDTC  perceives  no  burden  on 
competition  by  reason  of  the  proposed 
rule  change. 

fC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Time  Period 
for  Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciunties  and  Exchange 
Commission,  450  Fifth  St.,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  tvritten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  ^at 
may  be  withheld  fi^m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  St.,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PSDTC  All 
submissions  should  refer  to  File  No.  SR- 
PSDTC-87-04  and  should  be  submitted 
by  May  7. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated       ''' 
authority.  ^ 

Dated:  April  9. 19^. 
Joaathan  G.  Katz, 
Secretary. 

{PR  Doc.  6r-«e03  Filed  4-1&-67: 8:45  am] 
MLUNQ  coof  aow-oi-ii 


[Release  Na  34-24318;  FHe  Na  8R-PCC- 

87-04] 

Self-Reguiatory  Organizations; 
Proposed  Rule  Change;  Pacific 
Ciearing  CoTp^  Regartflng 
Communications  Services  UablHties 
and  Rigiits 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  ^ven  that  on  March  9, 1987,  the 
Pacific  Clearing  Corporation  ("PCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCC  is  proposing  to  amend  its  Rules 
by  adding  a  new  section  2  to  PCC  Rule 
XX.  The  proposed  new  section  will 
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codify  the  rights  of  PCC  and  its 
members  and  defines  liability 
responsibilities  in  the  use  of  PCC's 
communications  services.  TTie  current 
PCC  Rule  XX  (new  Section  1)  has  been 
edited  to  make  certain  terms  consistent 
with  their  designation  in  PCC  Rule  1. 
Section  2. 

Attached  as  Exhibit  A  to  PCC's  filing 
is  a  copy  of  the  text  of  PCC  Rule  XX.  as 
amended. 

II.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulatory  organization  has  : 
prepared  summaries,  set  forth  in    ■:■'..  ■. 
sections  (A),  (BJ  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.  ,....;••. 

(A J  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  PCC  and  its  securities 
depository  affiliate,  the  Pacific 
Securities  Depository  Trust  Company, 
ofi'er  communications  services  to  their 
members  and  participants.  FCC's 
communications  services  permit  its 
members  to  commtmicate  directly  with 
PCC's  data  center.  At  present,  there  is 
no  comprehensive  agreement  drawn-up 
between  PCC  and  its  members  who 
wish  to  avail  of  PCC's  communications 
services.  The  proposed  rule  change  will 
codify  the  respective  rights  and  liability 
responsibilities  of  PCC  and  its  members 
in  the  use  of  the  communications 
services. 

The  editing  of  the  text  of  the  current 
PCC  Rule  XX  changes  certain  terms  to 
make  them  consistent  with  their 
designation  in  PCC  Rule  1,  section  2. 

The  proposed  rule  change  is  intended 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions,  and  thus  is 
consistent  with  the  provisions  of  section 
17A(b)(3)(F)oftheAct. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PCC  perceives  no  burden  on 
competition  by  reason  of  the  proposed 
rule  change. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Time  Period 
for  Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ti) 
as  to  which  the  self-regulatory 
organiz^tJon  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoIicUatipn  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  St..  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conunission.  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  St.,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCC.  All 
submissions  should  refer  to  File  No.  SR- 
PCC-87-04  and  should  be  submitted  by 
May  7. 1987. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  9. 1987. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  87-8602  Filed  4-15-87;  8:45  am] 

MUJMO  COOE  t01»-01 


TENNESSEE  VALLEY  AUTHORITY 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority. 
ACTION:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB). 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by  Pub. 
L  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supportiiig 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503;  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority, 
395-7313. 

Agency  Clearance  Officer:  Mark  R. 

Winter,  Tennessee  Valley  Authority, 

100  Lupton  Building,  Chattanooga,  TN 

37401;  (615)  751-2524. 
Type  of  Request:  Regular  submission. 
Title  of  Information  Collection:  Section 

28a  Permit  Application. 
Frequency  of  Use:  On  occasion. 
Type  of  Affected  Public:  Individuals  or 

households.  State  or  local 

governments,  farms,  businesses,  or 

other  for-profit.  Federal  agencies  or 

employees,  non-profit  institutions. 

small  businesses  or  organizations. 
Small  Businesses  or  Organizations 

Affected:  Yes. 
Federal  Budget  Functional  Category 

Code:  452. 
Estimated  Number  of  Annual 

Responses:  1,820. 
Estimated  Total  Annual  Burden  Hours: 

5.460 

Need  For  and  Use  of  Information: 
Section  26a  of  the  Tennessee  Valley  Act 
of  1933.  as  amended,  requires  that  TVA 
review  and  approve  plans  for  the 
construction,  operation,  and 
maintenance  of  any  dam.  appurtenant 
works,  or  other  obstruction  affecting 
navigation,  flood  control,  or  public  lands 
or  reservations  across,  along,  or  in  the 
Tennessee  River  or  any  of  its  tributaries. 
The  information  collected  is  used  to 
assess  the  impact  of  the  proposed 
project  on  the  statutory  TVA  programs 
and  determine  if  the  project  can  be 


■■ta?; 
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approved.  Rules  on  the  application  for 

review  and  approval  of  such  plans  are 

published  in  18  CFR  Part  1304. 

John  W.  Thompaen, 

Mancyer  of  Corporate  Sen-ices.  Senior 

Agency  Official. 

|FR  Doc.  87-^16  FUed  4-15-87;  8:45  am] 

nUJNC  CODE  (120-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD-87-0261 

National  Boating  Safety  Advisory 
Council;  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^163;  5  U^.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
National  Boating  Safety  Advisory 
Council  to  be  held  on  Tuesday  and 
Wednesday.  May  12  and  13, 1987,  at  the 
Marc  Plaza  Hotel,  509  West  Wisconsin 
Avenue.  Milwaukee,  Wisconsin, 
beginning  at  9:00  a.m.  and  ending  at  4:00 
p.m.  on  both  days.  The  agenda  for  the 
meeting  will  be  as  follows: 

1.  Introduction  of  new  Council 
Members. 

2.  Review  of  action  taken  at  the  38th 
meeting  of  the  Council. 

3.  Members'  items. 

4.  Executive  Director's  report. 

5.  Consumer  Education  Subcommittee 
report. 

6.  Discussion  and  vote  on  need  to 
change  capacity  plate  regulations. 

7.  Report  on  1986  boating  statistics. 

8.  Discussion  on  policy  for  inspection 
and  certification  oi  imported  boats. 

9.  Report  on  National  Boating 
Education  Seminar. 

10.  Report  of  the  Subcommittee  on 
Alcohol  in  Fuel 

11.  Progress  report  on  the  plastic 
newspaper  protector  bag  program. 

12.  Report  on  public  education  by  the 
brewing  industry. 


13.  Status  report  on  public  boating 
education  courses. 

14.  Update  on  the  Personal  Flotation 
Device  (PFD)  pamphlet  project. 

15.  Report  on  Coast  Guard  grants  for 
boating  safety. 

16.  Discussion  on  possible  revision  of 
Hull  Identification  Number  format. 

17.  Remarks  by  Chief,  Office  of 
Boating,  Public,  and  Consumer  Affairs. 

18.  Reply  to  members'  items. 

19.  Chairman's  session. 
Attendance  is  open  to  the  interested 

public.  With  advance  notice  to  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  Ifae  Council  at  any  time.  Additional 
information  may  be  obtained  from 
Captain  M.B.  Sten^r,  Executive 
Director.  National  Boating  Safety 
Advisory  Council,  U.S.  Coast  Guard.  (G- 
BBS}.  Washington,  DC,  20593-0001.  or  by 
calling  (202)  287-0997. 

Issued  in  Washington,  DC 

W.P.  HeweL 

Capioin.  U.S  Coast  Guard.  Acting  Chief. 
Office  of  Boating  Pa  bite,  and  Comumer 

Affairs. 

April  11 1987. 

[PR  Doc.  87-SS73  Fded  4-1S-87:  8:45  am] 
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Federal  Aviation  Actoidnlstratiofi 

[SuflMMry  Notice  Na  PE-S7-6) 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Olaposltiona  of 
Petitions  Issued;  Challenge  Air 
Transport  inc. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

PETmoNS  FOR  Exemption 


action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  1). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  1, 1987. 
ADDRESS:  Send  any  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204), 
Petition  Docket  No. 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  di^Msition  are  filed  in 
the  assigned  regulatory  dodcet  and  are 
available  for  examination  in  the  Rules 
Docket  {AGC-204J,  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202j 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11-27  of 
Part  11  of  the  Federal  Aviation 
RegulaUons  (14  CFR  Part  11). 

Issued  in  Washington,  D.C  on  April  13, 
1987. 

Leonaid  R.  Smith. 
Mana^r,  Program  Maaagemeitt  Staff. 


Dockei 
No 


Petitionar 


Regulatiant  altocMd 


DtapUon  et  nmt  tou^ 


25151     Oallonge  Aif  Transpoa  Inc. 


14  CFR  tei.153(cX2).. 


To  aRow  pemioner  to  oparale  om  laaMd  Short  Brolhtn  mS  H*«and  LMMd. 

Short  SC-5  Ballast  aircraft  lor  2  yeara  even  though  the  arcrah  doa*  not  have  a 

tJ.S.  type  design  certificale. 
NOTC;  This  petition  was  previous^  pyWiahad  on  March  24  (52  FR  8377)  imWi  tia 

comment  period  ckmng  on  April   13.  At  the  raqueat  ol  »»  patitoonar,  Iha 

oommant  period  ia  being  reopened  tor  an  additional  45  days. 


(PR  Doc.  87-8569  Filed  4-15-87;  8:45  am] 

BILUNQ  COOE  *910-tS-M 


UNITED  STATES  INFORMATION 
AGENCY 

United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  April  22, 1987,  in  Room  600.  301 
4th  Street.  SW..  Washington.  DC  from 
10:30  a.m.  to  11:15  a.m. 

The  Commission  will  meet  with 
USlA's  Comptroller  and  Congressional 
Liaison  Officer  to  discuss  USIA's 
budget. 

Please  call  Gloria  Kalamets.  (202)  485- 
2468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  April  13, 1987. 

Charles  N.  Canestro. 

Management  Analyst,  Federal  Register 
Liaison. 

[FR  Doc.  87-8528  Filed  4-15-87;  8:45  amj 

MtUNQ  CODE  •230-Ot-M 


VETERANS  ADMINISTRATION 

Commission  To  Assess  Veterans' 
Education  Policy;  Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the  Commission 


To  Assess  Veterans'  Education  Policy, 
estabhshed  by  Pub.  L  99-576.  will  be 
held  in  Room  418  of  the  Russell  Senate 
Office  Building,  Delaware  and 
Constitution  Avenues,  Washington,  DC 
20510,  April  29, 1987,  at  9  a.m.  This  is  the 
first  meeting  of  the  Commission  and  is 
expected  to  be  primarily  an 
organizational  one.  It  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
hearing  room.  However,  since  an  open 
discussion  of  personnel  qualifications 
for  selection  of  staff  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy,  a  portion  of  the 
meeting  will  be  closed  to  the  public,  in 
accordance  with  section  (c)(6).  5  U.S.C. 
552b  as  permitted  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463.  as  amended.  Interested 
persons  may  attend,  appear  before,  or 
file  statements  with  the  Commission. 
Statements,  if  in  written  form,  may  be 
filed  before  or  within  10  days  after  the 
meeting.  Those  wishing  further 
information  may  contact  Ms.  Vivian  L 
Drake,  (phone  (202)  233-5154). 

Dated:  April  8. 1987. 

By  direction  of  the  Administrator. 
Rosa  Kfaria  FontaiMz, 
Committee  Management  Officer. 
(FR  Doc  87-8490  Filed  4-15-87;  8:45  am] 

BiUJNO  CODE  S3aO-01-17 


Sunshine-  Act  Meetings 


I- 


Federal  Re^ster 

Vol.  52,  No.  73 
Thursday.  April  16.  1967 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tt>e  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)   5  U.S.C.   552b(e)(3) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  522b].  notice  is  hereby  given  that 
at  1:18  p.m.  on  Tuesday,  April  7, 1987, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

(A)(1)  Accept  the  highest  acceptable  bid 
which  may  be  submitted  in  accordance  with 
the  "Instructions  for  Bidding"  for  a  purchase 
and  assumption  transaction,  or  (2)  in  the 
event  no  acceptable  bid  for  a  purchase  and 
assumption  transaction  is  submitted,  accept 
the  highest  acceptable  bid  for  an  insured 
deposit  transfer  transaction  which  may  be 
submitted,  or  (3)  in  the  event  no  acceptable 
bid  for  either  tyf>e  of  transaction  is  submitted, 
make  funds  available  for  the  payment  of  the 
insured  deposits  of  the  closed  bank,  with 
respect  to  each  of  the  following:  (a)  The 
Southwestern  Bank,  National  Association, 
Houston,  Texas,  which  was  expected  to  be 
closed  by  the  Deputy  Comptroller  of  the 
Currency,  Office  of  the  Comptroller  of  the 
Currency,  on  Thursday,  April  9. 1987;  (b)  The 
First  National  Bank  of  Braman,  Braman, 
Oklahoma,  which  was  expected  to  be  closed 
by  the  Deputy  Comptroller  of  the  Currency, 
Office  of  the  Comptroller  of  the  Currency,  on 
Thursday,  April  9, 1987;  (c)  Commonwealth 
Bank.  Clendale,  Colorado,  which  was 
expected  to  be  closed  by  the  State  Bank 
Commissioner  for  the  State  of  Colorado  on 


Thursday.  April  9. 19B7:  (d)  Deer  Lodge  Bank 
and  Trust  Company.  Deer  Lodge.  Montana, 
which  was  expected  to  be  closed  by  the 
Commissioner  of  Financial  Insitutions  for  the 
State  of  Montana  on  TTiursday,  April  9, 1987; 
and  (e)  Bank  of  Iron  County.  Parowan,  Utah, 
whic^  was  expected  to  be  closed  by  the 
Comaristioner  of  Financial  iastkutions  for  the 
State  of  Utah  on  Friday.  April  M.  1987; 

(B)(l]  Accept  the  highest  acceptable  bid 
whicb  may  be  submitted  in  accordance  with 
the  "instructions  for  Bidding"  for  the  transfer 
of  insured  deposits  in  The  Citizens  State 
Bank,  Bnnvnstown.  Indiana,  which  was 
expected  lo  be  closed  by  the  Director  of  the 
Department  of  Financtal  Institutions  for  the 
State  of  Indiana  on  Friday,  April  10, 19S7;  or 
(2)  in  the  event  no  acceptable  bid  for  a 
deposit  transfer  transaction  is  submitted 
make  funds  available  for  the  payment  of  the 
insured  deposits  of  the  closed  bank;  and 

(C)  Consider  matters  relating  to  the 
possible  failure  of  an  insured  bank. 

At  the  same  meeting,  the  Board  of 
Directors  also  ratified  the  Division  of 
Bank  Supervision's  approval  of  the 
application  of  Zions  First  National  Bank. 
Salt  Lake  City.  Utah,  for  consent  to 
merge,  under  its  charter  and  title,  with 
Foothill  Financial,  Salt  Lake  Qty.  Utah, 
a  noninsured  thrift  and  loan  association. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
conadderation  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 


not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  dosed  meeting  pursuant 
to  subsections  (c)(6),  (c)(8).  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b(c)(6].  (c)(8). 
(c)(9)(A)(»iJ,  and  (c)(9KB)). 

Dated:  April  13. 1987. 
Federal  Deposit  Insurance  Corporation. 
HoyleL.  RobHisoa. 
Executive  Secretary. 
FR  Doc.  87-6712  Ftled  4-14-87:  3:58  p.m.] 

BUUNQ  COOE  e714-01-M 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  April  22. 

1987. 

PLACE:  Hearing  Room  One.  1100  L 

Street,  NW.,  Washington.  DC  20573. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Rules  Pertaining  to  Agreements  Uader 
the  Shipping  Act  1918— Proposed  Update. 

2.  Petition  for  Ruleoiaking— 46  CFR  Part 
510.  Licensing  ef  Ocean  Freight  Forwarders — 
Filed  by  the  National  Customs  Brokers  & 
Forwarders  Association  of  America.  Inc. 

3.  Docket  No.  88-6 — Service  Contracts — 
Consideration  of  Comments  on  Proposed 
Rules. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Joseph  C.  Polking. 

Secretary,  (202)  523-5725. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  87-8897  Filed  4-14-87;  2:43  pm] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,   Rule.   Proposed 
Rule,  and  Notice  documents  and  volumes 
of  tf>e  Code  of  Federal   Regulations. 
These  corrections  are  prepared  t>y  the 
Office  of  the  Federal  Register.  Agency 
prepared  connections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  87N-0016] 

international  Drug  Scheduling; 
Convention  on  Psychotropic 
Substances;  Propylhexedrine 

Correction 

In  notice  document  87-6004  beginning 
on  page  8970  in  the  issue  of  Friday, 
March  20. 1987.  make  the  following 
corrections: 

1.  On  page  8970.  in  the  third  column, 
under  United  Nations-Nations  Unies,  in 
the  first  paragraph,  in  the  11th  line, 
"propylhexe-drine"  should  read 
"propylhexedrine". 

2.  On  the  same  page,  in  the  same 
column,  in  the  third  paragraph,  in  the 
fifth  line.  "Expect"  should  read  "Expert" 


and  "of  should  read  "on";  and  in  the 
ninth  line,  "of  should  read  "on". 

3.  On  the  same  page,  in  the  same 
column,  in  the  fourth  paragraph,  in  the 
sixth  line,  "paragraph"  should  read 
"paragraphs". 

4.  On  page  8971,  in  the  first  column,  in 
the  first  paragraph,  in  the  first  line,  "is" 
should  read  "in". 

5.  On  the  same  page,  in  the  same 
column,  under  ANNEX  I,  in  the  first 
paragraph,  in  the  third  line,  "or"  should 
read  "on";  and  in  the  last  line,  "or* 
should  read  "on". 

6.  On  the  same  page,  in  the  same 
column,  under  ANNEX  II,  in  paragraph 
number  2..  in  the  first  line,  "is"  should 
read  "in". 

■HUNG  COOE  150»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doci(«tNo.87N-0015| 

Intemationat  Drug  Scheduling; 
Convention  on  Psychotropic 
Substances;  Pyrovalerone 

Correction 

In  notice  document  87-6006  beginning 
on  page  8971  in  the  issue  of  Friday, 


Federal   Register 
Vol.  52.  No.  73 

Thursday,  April  16.  1987 


March  20. 1987.  make  the  following 
corrections: 

1.  On  page  8972.  in  the  second  column, 
in  the  second  complete  paragraph,  after 
the  second  line,  add:  "pursuant  to  article 
2,  paragraph  2.  of  the  Convention  for 
consideration". 

2.  On  the  same  page,  in  the  same 
column,  in  paragraph  number  5.,  in  the 
first  line,  "taken"  should  read  "taking". 

3.  On  the  same  page,  in  the  same 
column,  in  paragraph  number  6.,  in  the 
last  line,  "in"  should  read  "it". 

4.  On  the  same  page,  in  the  third 
column,  under  ANNEX  11.  in  the  first 
paragraph,  in  the  first  line,  "support" 
was  misspelled. 

5.  On  the  same  page,  in  the  same 
column,  under  ANNEX  II,  in  paragraph 
number  4..  in  the  first  line,  "date"  should 
read  "data". 

6.  On  page  8973,  in  the  first  column, 
under  ANNEX  111.  in  the  first  line, 
"Center"  should  read  "Centre". 

BtUJNQ  CODE  1S05-01.O 
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OFFICE  OF  MANAGFMENT  AND 
BUDGE"-'  •■    -'■ 

Cumuia*'*-'  "'eoort  On  ResclsskNis' 

and  Delerraia 

April  1. 1987. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e]  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of  April 
1, 1987,  of  57  deferrals  contained  in  the 
five  special  messages  of  FY  1987.  These 


messages  were  transmitted  to  the 
Congress  on  September  26,  and 
December  15, 1986,  and  January  5  and 
28,  and  March  4, 1987. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  April  1, 1987,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

Ai  of  April  1, 1987,  $6,921.5  million  in 
1987  budget  authority  was  being 
deferred  from  obligation  and  $3.5  jnilUon 
in  1987  outlays  was  being  deferred  from 
expenditure.  Attachment  B  shows  the 
history  and  status  of  each  deferral 
reported  during  FY  1987. 


\  '■ 


Information  from  Special  Messages 

The  special  message  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  is  printed  in  the 
Federal  Register  listed  below: 
Vol.  51,  FR  p.  35967.  Tuesday.  October  7, 

1966 
Vol.  51.  FR  p.  47356,  Wednesday. 

December  31, 1986 
Vol  52.  HI  p.  964,  Friday.  January  9, 

1987 
Vol.  52.  FR  p.  3552.  Wednesday, 

February  4, 1987 
Vol.  52,  FR  p.  8046.  Friday,  March  13. 

1987  •^- 

JamesC  Miller  m. 
Director. 
MUMO  cooe  3110-ei-H 


•  .• ,»  ■-■  -O-i: 
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Federal  Register  /  Vol.  52,  No.  73  /  Thursday.  April  16,  1987  /  Notices 

TABLE  A 
STATUS  OF  1987  RESCISSIONS 

Anx)unt 
(In  mill  Tons 
of  dollars) 

Rescissions  proposed  by  the  President $5,835.8 

Accepted  by  the  Congress 0 

Rejected  by  the  Congress 5,835.8 

Pending  before  the  Congress. 0 

TABLE  B 
STATUS  OF  1987  DEFERRALS 

Amount 
(In  millions 
of  dollars) 

Deferrals  proposed  by  the  President 11,457.6 

Routine  Executive  releases  through  March  1,  1987 -4,504.0 

(OMB/Agency  releases  of  $4,504.8  million  and  cumulative 
adjustments  of  $0.7  million) 

Overturned  by  the  Congress -28.6 

Currently  before  the  Congress 6,925.0  a/ 
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a/  This  amount  Includes  $3.6  million  In  outlays  for  a  Department  of  the 
Treasury  deferral  (D87-21). 


Attachments 


BEST  COPY  AVAILABLE 


Attachaent  A  -  Status  of  Rescissions  -  Fiscal  Year  1987 


s 


As  of  April  1.  1987 
Amounts  in  Thousands  of  Dollars 

Agency /Bureau /Account 


Amount 

Amount 

Previously 

Currently 

Date  of 

Amount 

Amount 

Date 

Congressional 

Rescission 

Considered 

before 

Hessage 

Rescinded 

Hade 

Hade 

Action 

NuMber 

by  Congress 

Congress 

Available 

Available 

DEPARTHENT  OF  AGRICULTURE 


Agricultural  Research  Service 
Buildings  and  facilities..^.. 


Agricultural  Stabilization  ind 
Conservation  Service 

Rural  clean  water  program 

Agricultural  conservation  program. 

Water  bank  program 

Emergency  conservation  program.... 


Farmers  Home  Administration' 
Rural  Mater  and  waste  disposal  grants... 
Rural  community  fire  protection  grants.. 
Rural  housing  for  domestic  farm  labor... 

Nutual  and  self-help  housing 

Very  low  Income  housing  r«pa1r  grants... 
Compensation  for  construction  defects... 
Rural  housing  preservation  grants 


4ti 


Soil  Conservation  Service 
Watershed  and  flood  prevention  operations 

Great  Plains  conservation  program 

Resource  conservation  and  development.... 


Forest  Service 
Land  acquisition. 


R87-1 
R87-1A 

28.000 

R87-2 
R87-3 
R87-4 
R87-5 

6.000 

164.356 

8.166 

10.000 

R87-6 

R87-7 

R87-8 

R87-9 

R87-10 

R87-n 

R87-12 

79,500 
2.300 
7.400 
8.000 
9,400 
500 

14.400 

R87-13 
R87-14 
R87-15 

96.000 
8.000 
S.OOO 

DEPARTHENT  OF  COHHERCE 


R87-16 


Economic  Development  Administration 

Economic  development  assistance  programs.   R87-17 

R87-17A 
International  Trade  Administration 

Operations  and  administration R87-18 

National  Oceanic  and  Atmospheric  Administration 
Operations,  research,  and  facilities R87-19 

National  Telecommunications  and 
Information  Administration 
Public  telecommunications  facilities, 
plann Ing  and  construction R87-20 


49.030 

169.718 
-50 

11.400 
58.857 

19.300 


1-5-87 
1-28-87 


1-5-87 
1-5-87 
1-5-87 
1-5-87 


1-5-87 
1-5-87 
1-5-87 
1-5-87 
1-5-87 
1-5-87 
1-5-87 


1-5-87 
1-5-87 
1-5-87 


1-5-87 


1-5-87 
1-28-87 

1-5-87 
1-5-87 

1-5-87 


28.000   3-16-87 


6,000 

3-16-87 

164,356 

3-16-87 

8,166 

3-16-87 

10.000 

3-16-87 

79,500 

3-16-87 

2,300 

3-16-87 

7,400 

3-16-87 

8.000 

3-16-87 

9.400 

3-16-87 

500 

3-16-87 

14,400 

3-16-87 

96.000 

3-16-87 

8,000 

3-16-87 

5,000 

3-16-87 

49.030   3-16-87 


169.668   3-16-87 
11,400   3-16-87 

58.857       3-16-87 


19,300       3-16-87 
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Attachment  A  -  Status  of  Rescissions  -  Fiscal  Year  1987 


As  of  April  1.  1987 
Araounts  In  Thousands  of  Dollars 

Agency /Bureau/Account 


Anount  Amunt 

Previously  Currently 

Rescission   Considered  before 

Nunber    by  Congress  Congress 


Date  of    Anount    Amount     Date    Congressional 
Message   Rescinded   Made      Made      Action 
Available  Available 


DEPARTMENT  OF  DEFENSE  -  MILITARY 

Procurement 

Procurement  of  weapons  and  tracked  co«t)at 
vehicles.  Army R87-21 

Other  procurement.  Navy R87-22 

Military  Construction 

Military  construction.  Air  Fence R87-2J 


DEPARTMENT  OF  DEFENSE  •  CIVIL 

Corps  of  Engineers  -  Civil 
Construction,  general 


DEPARTMENT  OF  EDUCATION 


R87-24 


Office  of  Elementary  and  Secondary  Education 
Compensatory  education  for  the 

disadvantaged R87-2S 

Impact  aid R87-26 

Special  programs..' R87-27 


Office  of  Bilingual  Education  and  Minority 
Languages  Affairs 
B 1  lingual  education 


Office  of  Special  Education  and 
Rehabilitative  Services 

Education  for  the  handicapped 

Rehabilitation  services  and  handicapped 
research 

Office  of  Vocational  and  Adult  Education 
Vocational  and  adult  education 


R87-28 

R87-29 
R87-30 

R87-31 


Office  of  Postsecondary  Education 

Student  financial  assistance R87-32 

Higher  education ■. R87-33 

I  R87-33A 

Office  of  Educational  Research  dnd 
Improvement 
L  Ibrar  les ^ R87-34 


IS.OOO 
116,000 

2,750 


7,715 


45,«86 

288.659 
127.455 

432.319 


34.500 


1-5-87 
1-5-87 

1-5-87 


1-5-87 


7.500 

1-5-87 

17.500 

1-5-87 

54.980 

1-5-87 

1-5-87 

1-5-87 
1-5-87 

1-5-87 


1-5-87 
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15.000 
116.000 


3-16-87 
3-16-87 


2.750       3-16-87 


7.715       3-16-87 


7.500  3-16-87 
17.500  3-16-87 
54.980      3-16-87 


45.886  3-16-87 

288.659  3-16-87 

127,455  3-16-87 

432.319  3-16-87 


1,269.000 

1-5-87 

1.269,000 

3-16-87 

203.050 

1-5-87 
1-28-87 

203.050 

3-16-87 

34.500       3-16-87 
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Attachient  A  -  Status  of  Rescissions  •  Fiscal  Year  1987 


As  of  April  1.  1987 
Aiaounts  In  Thousands  of  Dollars 

Agency /Bureau/Account 


Amunt 
Previously 
Rescission   Considered 
Number    by  Congress 


Amunt 

urrently 

Date  of 

Amunt 

Amunt 

Date 

Congressional 

before 

Message 

Resc Inded 

Hade 

Made 

Action 

Congress 

Available 

Available 

DEPARTMENT  OF  ENERGY 


Energy  Program 
Energy  supply,  research  and  development 

activities 

Fossil  energy  research  and  development... 
Energy  conservation , 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 


Food  and  Drug  Administration 
Buildings  and  facilities... 


R87-35 

81 ,800 

R87-36 

44.464 

R87-37 

87.433 

R87-37A 

•3500 

R87-38 


Health  Resources  and  Services  Administration 
Health  resources  and  services. 


Indian  health  facilities. 


National  Institutes  of  Health 
National  Library  of  Medicine. 


Office  of  the  Assistant  Secretary  of  Health 
Public  health  service  management 


Departmental  Management 
Policy  research 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

Housing  Programs 
Annual  contributions  for  asststed  housing   R87-44 
Housing  counseling  assistance R87-4S 

Comwjnity  Planning  and  Development 

Community  development  grants R87-46 

Urban  development  action  grants R87-47 


Management  and  Administration 
Salaries  and  expenses 


R87-48 


SOO 


R87' 
R87- 
R87- 
R87- 

•39 
•39A 
•40 
-40A 

161.210 
57.100 

R87 

•41 

5.405 

R87 

-42 

5.000 

R87 

-43 

2.200 

473,313 
3,500 


375,200 
237,500 


19.042 


1-5-87 
1-5-87 
1-5-87 
1-28-87 


1-5-87 

1-5-87 
1-28-87 
1-5-87 
1-28-87 

1-5-87 
1-5-87 
1-5-87 


1-5-87 
1-5-87 


1-5-87 
1-5-87 


1-5-87 


81.800   3-16-87 
44,464   3-16-87 

83.933   3-16-87 


500  3-16-87 

161.210  3-16-87 

57.100  3-16-87 

5.405  3-16-87 

5.000  3-16-87 

2.200  3-16-87 


473.313   3-16-87 
3.500   3-16-87 


375.200   3-16-87 
237,500   3-16-87 


19.042   3-16-87 
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As  of  April   1.  1987 
Amounts  In  Thousands  of  Dollars 

Agency /Bureau/Account 


DEPARTHEHT  OF  THE  INTERIOR 


Attachment  A  -  Status  of  Rescissions  -  Fiscal  Year  1987 


Amount  Amunt 

Previously  Currently 

Rescission      Considered  before 

Number        by  Congress  Congress 


Date  of         Amount  Amount  Date  Congressional 

Nessage      Rescinded        Hade  Hade  Action 

Available    Available 


Bureau  of  Land  Management 

Management  of   lands  and  resources R87-49 

Construction  and  access...., R87-50 

Land  acquisition l R87-51 


Bureau  of  Mines 
Nines  and  minerals. 


United  States  Fish  and  Wildlife  Service 
Resource  management 


Construction 

Land  acquisition. 


R87-52 


R87-53 
R87-53A 
R87-S4 
R87-55 


National  Park  Service 

Operation  of  the  national  park  system R87-56 

Construction Re7-57 

Land  acquisition R87-58 

Historic  preservation  fund R87-59 


Bureau  of  Indian  Affairs 
Construction 


Territorial  and  International  Affairs 
Administration  of  territories 


R87-60 


R87-61 


6.500 
1.600 
2.700 


16.594 


20.500 

23.200 
26.762 


7.950 
58.981 
97.638 
15.000 


22.811 
2,500 


1-5-87 
l-S-87 
1-5-87 


1-5-87 


1-5-87 
1-28-87 
1-5-87 
1-5-87 


1-5-87 
1-5-87 
1-5-87 
1-5-87 


1-5-87 
1-5-87 


6.500 
1.600 
2.700 


23.200 
26.762 


7.950 
58.981 
97,638 
15.000 


22.811 
2,500 


3-16-87 
3-16-87 
3-16-87 


16.594       3-16-87 


20.500       3-16-87 


3-16-87 
3-16-87 


3-16-87 
3-16-87 
3-16-87 
3-16-87 


3-16-87 


3-16-87 


< 

o 


CJI 

to 

Z 

o 


s. 

> 
3. 


DEPARTMENT  OF  JUSTICE 

Imnigratlon  and  Naturalization  Service 
Salaries  and  expenses 


R87-62 


DEPARTMENT  OF  LABOR 


Employment  and  Training  Administration 
Training  and  ei^ployment  services 


R87-63 


24.598 


332.000 


1-5-87 


1-5-87 


24.598       3-16-87 


332.000       3-16-87 
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Attachnent  A  -  Status  of  Rescissions  -  Fiscal  Year  1987 


As  of  April  1.  1987 
Amounts  In  Thousands  of  Dollars 

Agency /Bureau/Account 


Amount  Amount 

Previously  Currently 

Rescission   Considered  before 

Number   by  Congress  Congress 


Date  of   Amount    Amount     Date    Congressional 
Message   Rescinded   Hade      Made      Action 
Available  Available 


DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training  Center 
Salaries  and  expenses.... 


Bureau  of  Alcohol.  Tobacco,  and  Firearms 
Salaries  and  expenses..., 


United  States  Customs  Service 
Salaries  and  expenses.. 


R87-64 

8.450 

R87-6S 

IS. 000 

R87-66 

38.94S 

ENVIRONMENTAL  PROTECTION  AGlNCY 

Abatement,  control,  and  compliance R87-67 

Buildings  and  facilities R87-68 


NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 

Research  and  development. R87-69 

VETERANS  ADMINISTRATION 


Medical  care. 


R87-70 


OTHER  INDEPENDENT  AGENCIES 


Appalachian  Regional  Commission 
Appalachian  regional  development  programs   R87-7I 

National  Endowment  for  the  Humanities 
National  capital  arts  and  cultural  affairs  R87-72 


Selective  Service  System 
Salaries  and  expenses. 


R87-73 


Total,  rescissions. 


47.500 
2,500 


25.796 
75,000 


1-5-87 
1-5-87 
1-5-87 


1-5-87 
1-5-87 


1-5-87 


1-5-87 


31 ,059 

1-5-87 

4,000 

1-5-87 

409 

1-5-87 

8,450  3-16-87 
15,000  3-16-87 
38.945       3-16-87 


47,500       3-16-87 
2,500      3-16-87 


25,796      3-16-87 


31,059       3-16-87 

4,000      3-16-87 

409       3-17-87 
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5.835, 751 


5,760,751 


NOTE.  -  The  $75  million  proposed  for  rescission  In  Rescission  Proposal  No.  R87-70  was  never  withheld  from  obligation.     Therefore,  there  was 
no  need  to  release  the  funds  on  March  16. 


P.  5 


Attachment  8  -  Status  of  Deferrals  -  Fiscal  Year  1987 


As  of  April  1.  1987 
Amounts  In  Thousands  of  Djjillars 

Agency /8ureau/Account 


Amount  Amount  Congres- 

Transmitted  Transmitted          Cumulative  sionally 

Deferral  Original  Subsequent  Date  of   OHB/Agency  Required 

Number   Request  Change  Hessage    Releases  Releases 


Amount 
Congres-  Deferred 

slonal   Cumulative    as  of 
Action   Adjustments   4-1-87 


FUNDS  APPROPRIATED  TO  THE  PRESIDENT 

International  Security  Assistance 

Foreign  military  sales  credit 

Economic  support  fund 


'V 


N 1 1 1tary  ass  1  stance 

International  military  education  and 
tra  In  Ing j ...... . 

Agency  for  International  Development 
Functional  development  assistance.... 
International  disaster  assistance.... 


Special  Assistance  for  Central  America 
Assistance  for  the  Nicaraguan  Democratic 

Res Istance 

Promotion  of  stability  and  security  In 

Central  America 


087-22 
087-1 
D87-1A 
087-23 

4,040,441 
95.000 

847.000 

2.351 

.470 

12-15-86 
9-26-86 
12-15-86 
12-15-86 

1.855.000 

1.179,690 
381,750 

087-24 

2.000 

12-15-86 

2.000 

087-32 
087-25 

2.278 
57.000 

1-28-87 
12-15-86 

38,837 

087-26 

60.000 

12-15-86 

60,000 

087-27 

1.000 

12-15-86 

DEPARTHENT  OF  AGRICULTURE 


Commodity  Credit  Corporation 
Temporary  emergency  food  assistance. 


Rural  Electrification  Administration 
Reimbursement  to  the  Rural  electrification 
and  telephone  and  revolving  fund  for 
interest  subsidies  and  losses 


087-33 


087-34 


Forest  Service 
State  and  private  forestry... 

Land  acquisition » 

Expenses,  brush  disposal 


Timber  roads,  purchaser  electl 

Timber  salvage  sales 

Cooperative  work 


I  in. 


Gifts,  donations,  and  bequests  for  forest 
and  rangeland  research 


087-5 


28.559 


20.000 


087-35 

797 

D87-36 

27,070 

087-2 

111.202 

D87-2A 

D87-37 

11.900 

087-3 

29.731 

D87-4 

526.938 

D87-4A 

1.534 


8.336 


ZOO 


1-28-87 


1-28-87 


1-28-87 
1-28-87 
9-26-86 

3-4-87 
1-28-87 
9-26-86 
9-26-86 

3-4-87 

9-26-86 


P.  I 


6.113 


25 


28.559  P.L.  100-6 


2,185,441 

1,266,780 
465.250 


2.278 
18,163 


0 
1,000 


20,000 

797 
27.070 

112,736 
11.900 
23.618 

535,275 

175 
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Attachment  B  -  Status  of  Deferrals  -  Fiscal  Year  1987 


As  of  April  1.  1987 
Amounts  In  Thousands  of.Aoll'ars 

Agency /Bureau/Account 


Amount     Amount  Congres- 

Transmitted  Transmitted  Cumulative  slonally 

Deferral  Original   Subsequent  Date  of   OMB/Agency  Required 

Number   Request     Change  Message    Releases  Releases 


Amount 
Congres-  Deferred 

slonal   Cumulative   as  of 
Action   Adjustments   4-1-87 


DEPARTMENT  OF  DEFENSE  -  HILITARV 

Military  Construction        I 

Military  construction.  Defense D87-6 

1  D87-6A 

Family  Housing  I 

Family  housing,  Defense J D87-7 

D87-7A 


DEPARTMENT  OF  DEFENSE  -  CIVIL 

Soldiers'  and  Airmen's  Home 
Capital  outlays 


D87-38 


Wildlife  Conservation,  Military  Reservations 

Wildlife  conservation.- , DB7-8 

087-8A 
087-88 


DEPARTMENT  OF  ENERGY 


Power  Marketing  Administration 
Alaska  Power  Administration,  Operation  and 

ma  intenance D87-9 

Southwestern  Power  Administration, 

Operation  and  maintenance 087-10 

D87-10A 
Western  Area  Power  Administration, 
Construction,  rehabilitation,  operation 
and  maintenance D87-29 


Departmental  Administration 
Departmental  administration. 


087-30 


2.350  9-26-86 

1.316.152  12-15-86 


76.943 


1,132 


1.065 


9-26-86 
190,022  12-15-86 


1-28-87 


9-26-86 
25  1-5-87 
46   3-4-87 


165 

9-26-86 

7.554 

9-26-86 
6,106   1-5-87 

4.485 

1-5-87 

24,182 

1-5-87 

779,649 
103,901 


40 


538.853 
163,064 

1,132 

1,096 


165 

13.660 

4,485 

N.182 


h9 
h9 
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Attachaent  B  -  Status  of  DeterraU  -.  Fiscal  Year  1987 


As  of  April  1,  1987 
Anounts  In  Thousands  of  OjiJIars 

Agency /Bureau/Account 


Aaount     Amunt  Congres- 

Transnitted  Trans«1tted         Cumulative  slonally 

Deferral  Original   Subsequent  Date  of   OHB/Agency  Required 

Nuaber   Request     Change  Ressage   Releases  Releases 


Cbngres* 
sloniil   Cuaulatlve 
Action   Adjustments 


Amunt 

Deferred 

as  of 

4-1-87 


DEPARTICNT  OF  HEALTH  AND  HUHAN  SERVISS 


Health  Resources  and  Services  Adulnlstritlon 
Indian  catastrophic  health  emergency  f«nd..  087-28 


Centers  for  Disease  Control 
Disease  control,  research,  and  tralnin 


If . . . . 


Alcohol,  Drug  Abuse,  and  Mental  Health  j 
Administration  ] 

.  Alcohol,  drug  abuse,  and  aental  health. 

Office  of  Assistant  Secretary  for  Health 
Scientific  activities  overseas      I 
(special  foreign  currency  progran) 


D87-39 


087-40 


D87-11 


Social  Security  Administration 
Limitation  on  administrative  expenses 

;  *  (construct Ion) .^  087-12 

087-12A 
.Limitation  on  administrative  expenses 

(Information  technology  systems)....^ 087-57 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Land  Management 
Payments  for  proceeds,  sale  of  Mineral 
Leasing  Act  of  1920.  Section  40(d)... 


DEPARTMENT  OF  JUSTICE 


Office  of  Justice  Programs 
Crime  victims  fund 


DEPARTMENT  OF  LABOR  . 

Employment  Standards  Administration 
Salaries  and  expenses... 


087-31 


087-13 


087-41 


10,000 
2.428 

10.000 

2,900 

J, oh 

134.437 


49 


70.000 


9.659 


89 


12-15-86 
4-28-87 

1-28-87 

9-26-86 


9-26-86 
1-28-87 

3-4-87 


1-5-87 


9-26-86 


1-28-87 
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10,000 
2.428 

10.000 

2.900 

7,163 
134.437 


49 


70.000 
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AttachiKnt  8  -  Status  of  Deferrals  -  Fiscal  Year  1987 


As  of  April  1,  1987 
Amounts  In  Thousands  of -Dollars 


Agency /Bureau/Account 


Amount     Amount  Congres- 

Transmitted  Transmitted         Cumulative  slonally 

Deferral  Original   Subsequent  Date  of   OMB/Agency  Required 

Number   Request     Change  Hessage   Releases  Releases 


Congres- 
sional 
Action 


Cumulative 
Adjustments 


Amount 

Deferred 

as  of 

4-1-87 


DEPARTMENT  OF  STATE 


Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  executive. 


Other 

Assistance  for  implementation  of  • 
Contadora  agreement 


D87-14 
087-14A 


D87-15 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Rail  service  assistance [ 087-42 

Railroad  safety ; D87-43 

Conrail  labor  protection 087-44 

Northeast  corridor  improvement  program 087-45 

Conrail  commuter  transition  assistance 087-46 

Urban  Hass  Transportation  Administration 

Research,  training  and  human  resources 087-47 

Interstate  transfer  grants  -  transit 087-48 


Federal  Aviation  Administration 
Operation  and  maintenance.  Metropolitan 

Washington  Airports 087-49 

Facilities  and  equipment  (Airport  and 

airway  trust  fund) , 087-16 

'     '  D87-16A 

Coast  Guard  I 

Research,  development,  test,  and 

evaluation 087-50 

Offshore  oil  pollution  compensation  fund...  087-51 

Deepwater  port  liability  fund 087-52 


Office  of  the  Secretary 
Payments  to  air  carriers. 


087-53 


6.100 


?,000 


10.748 


9-26-86 
14,000   1-5-87 


9-26-86 


462 

1.101 

646 

16.962 

10.000 

1-28-87 
1-28-87 
1-28-87 
1-28-87 
1-28-87 

4.336 
51,800 

1-28-87 
1-28-87 

12.214 

1-28-87 

803.877           9-26-86 
>95.611  12-15-86 

5.000 
2.154 
5,176 

1-28-87 
1-28-87 
1-28-87 

1-28-87 
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2.000 


1.101 


20.100 
0 


462 

0 

646 

16.962 

10.000 


4.336 
51.800 


9,996 


12.214 
1,079.492 


5,000 
2.154 
5.176 


10.748 
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Attachaent  B  -  Status  of  Deferrals  •  Fiscal  Tear  1987 


s  of  April  1.  1987 
Aaounts  In  Thousands  of.Oollark 

Agency /B  ureau/Account 


Aaount  Aaount  Congres-                   Aaount 

Transaltted  Transnitted         emulative  slonally  Congres-           Deferred 

Deferral  Original  Subsequent  Date  of   OHB/Agency  Required  slonal  Cunulative   as  of 

Nuaber   Request  Change  Hessage   Releases  Releases  Action  Adjustnents   4-1-87 


DEPARTMENT  OF  THE  TREASURY 


ir 


! 


Office  of  Revenue  Sharing 
Local  governnent  fiscal  assistance  trust 

fund 087-17 

Local  governaent  fiscal  assistance  trust 

fund , 087-21 


ENVIRONNENTAL  PROTECTION  AGENCY 

Research  and  developaent....,'. i. D87-S4 

Abateaent,  control,  and  coap'llancei... 087-S5 


OTHER  INDEPENDENT  AGENCIES 

Coaaission  on  the  Ukraine  Faaine 
Salaries  and  expenses 


74.149 

9-26-86 

71,144 

S.981 

9-26-86 

3,10S 

11,000 
11.400 

1-28-87 
1-28-87 

723 


D87-18 


Office  of  the  Federal  Inspector  for  the 
Alaska  Natural  Gas  Transportation  Systen, 
Salaries  and  expenses i 087-19 

Pennsylvania  Avenue  Developaent  Corporation 
Land  acquisition  and  developaent  fund 087-20 

United  States  Railway  Association 
Administrative  expenses 087-S6 


TOTAL.  DEFERRALS. 


,:....t 


100 

411 

11.873 

1.15S 


9-26-86 

9-26-86 
9-26-86 
1-28-87 


411 


3.005 
3,599 


11.000 
11.400 


100 

0 

11.873 

1.155 


7.274.185   4.183.392 


4.504.762    28.559 


723   6,924,979 


Note:  All  of  the  above  aaounts  represent  budget  authority  except  the  Local  Governaent  Fiscal  Assistance  Trust  Fund  (D87-21)  of  outlays  only. 
(FR  Doc.  87-«558  Filed  4-15-«7::8:45  am) 
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34  CFR  Part  639 

Law  School  Clinical  Experience  Program; 

Final  Rule  and  Notice 


12508  Federal  Register  /  Vol.  52.  N6.  73  /  Thursday,  April  16.  1987  /  Rules  and  Resulations 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  639 

Law  Sctiool  Clinical  Experience 
Program 

AGENCY:  Department  of  Education. 
action:  Final  regulations;  amendments. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Law  School 
Clinical  Experience  Program.  These 
amendments  are  needed  to  implement 
the  change  in  the  Higher  Education  Act 
of  1965,  as  amended  by  the  Higher 
Education  Amendments  of  1986, 
requiring  that  the  Secretary  give 
preference  to  those  applications 
proposing  projects  to  provide  legal 
experience  in  the  preparation  and  trial 
of  actual  cases,  including  administrative 
cases  and  the  settlement  of 
controversies  outside  the  courtroom. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the  U.S. 
Department  of  Education  contact 
person. 

FOR  FURTHER  INf^O*^  MA    tOM  CONTACT: 
Dr.  Charles  H.  Miller,  Senior  Education 
Program  Specialist,  Law  School  Clinical 
Experience  Program.  Division  of  Higher 
Education  Incentive  Programs,  Office  of 
Higher  Education  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Room  3022 
ROB-3,  400  Maryland  Avenue.  SW.. 
Washington.  DC  20202.  Telephone:  (202) 
732-4395. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Law  School  Qinical  Experience 
Program  provides  assistance  to 
accredited  law  schools  to  establish  or 
expand  their  programs  of  clinical 
experience  for  students  in  the  practice 
of  law.  Clinical  programs  are  designed 
to  instill  professional  responsibility  and 
to  improve  learning  among  law  students, 
through  actual  or  simulated  legal 
services  to  clients. 

The  Secretary  amends  the  regulations 
for  the  Law  School  Clinical  Experience 
Program  to  implement  the  amendment  to 
the  program  statute  requiring  that  the 
Secretary  give  preference  to 
applications  proposing  projects  that 
provide  legal  experience  in  the 
preparation  and  trial  of  actual  cases. 
(See  section  961(a)  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Higher  Education  Amendments  of 
1986  (Pub.  L.  99-498)).  Under  previous 
regulations,  unless  other  applications 


were  of  outstanding  quality  and  scored 
in  the  top  10  percent  of  all  applications 
for  which  funds  were  available, 
applications  proposing  this  type  of 
project,  as  well  as  applications 
proposing  activities  that  provide  service 
to  persons  who  have  difficulty  in  gaining 
access  to  legal  representation,  received 
funding  preference  first. 

Under  these  regulations  as  amended, 
applications  proposing  these  types  of 
projects  will  continue  to  receive  a 
funding  preference,  but  the  preferences 
will  be  implemented  as  priorities  under 
the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105.  The  priorities  will  be 
announced  annually  by  the  Secretary  in 
an  application  notice  published  in  the 
Federal  Register. 

Waiver  of  Proposed  Rulemaking 

Under  secUon  431(b)(2)(A)  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1232(b)(2)(A),  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  it  is  the  practice  of  the  Department 
of  Education  to  publish  regulations  in 
proposed  form  and  to  offer  interested 
parties  the  opportunity  to  comment  on 
the  proposed  regulations.  Because  these 
regulations  merely  incorporate  changes 
made  by  statute,  however,  public 
comment  could  have  no  effect. 
Therefore,  publication  of  this  document 
as  a  proposed  rule  for  public  comment 
has  been  determined  to  be  unnecessary 
and  contrary  to  the  public  interest  under 
5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291.  They  are 
not  classified  as  major  because  they  do 
not  meet  the  criteria  for  major 
regulations  established  in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  affected  by  these  regulations  are 
small  institutions  of  higher  education. 
This  amendment  is  beneficial  to  the 
accredited  law  schools  affected  and 
gives  guidance  to  applicants  by  defining 
the  types  of  projects  the  Secretary 
intends  to  give  funding  preference  to.  in 
the  administration  of  the  Law  School 
Clinical  Experience  Program.  It  does  not 
affect  a  substantial  number  of 
institutions  since  it  applies  only  to  the 
preference  in  the  award  of  funds. 

Paperwork  Reduction  Act  of  1980 

Tfiese  regulations  have  been 
exanined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 


found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  SabjecU  in  34  CFR  Part  639 

Accredited  law  schools.  Education, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Nuinber  M.097 — Law  School  Clinical 
Experience  Program) 

Dated:  April  10, 1987. 
Wiiliam  ).  Bennett, 
Secretory  of  Education. 

PART  639— LAW  SCHOOL  CLINICAL 
EXPERIENCE  PROGRAM 

The  Secretary  amends  Part  639  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  639  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  11348-1134t.  unless 
otherwise  noted. 

§§639.1, 639^  639.3, 639.4, 639.10, 639.11. 
639.30, 639.31  and  639.40    [Amended] 

2.  In  the  list  below,  for  the  citation  of 
authority  following  each  section 
indicated  in  the  left  column,  remove  the 
current  citation  and  add  in  its  place  the 
citation  indicated  in  the  right  column: 


Sectkm 

Add 

639  1 

20U.S.C   1134s. 

638.2 

639.3 J 

83a4 .» 

ZOU.&C.  1134<(d). 
20U.S.C.  1134L 
20  U.S.C.  1134a(«). 

639.10 4 

839.11 . 

20  U.S.C.  1134a«ii. 
20U.S.C  1134«<a). 

639.30 i 

20  U.&C.   1134Ka)  «id  1134ta». 

839.31  _„ 

639.40 '.. 

20  use.  1*34s(a). 
20U.S.C.  1134s<aHc). 

3.  A  new  S  639.11  is  added  to  Subpart 
B  to  read  as  follows: 

§639.11    How  doe«  the  Secretary  estabiieli 
prtorttiesrr 

(a)  The  Secretary  gives  priority  to 
applications  proposing  projects  to 
provide  legal  experience  in  the 
preparation  and  trial  of  actual  cases, 
including  administrative  cases  and  the 
settlement  of  controversies  outside  the 
courtroom. 

(b)  In  addition  to  the  priority  in 
paragraph  (a)  of  this  section,  the 
Secretary  may  give  priority  to 
applications  that  propose  activities  to 
provide  service  to  persons  who  have 
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difficulty  in  gaining  access  to  legal 
representation. 

(Authority:  20  U.S.C.  1134s(a)) 

Note:  EDGAR  establishes  the  method  for 
applying  priorities.  See  34  CFR  75.105. 

4.  In  i  639.30.  paragraph  (a)  is 
removed;  paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (a)  and  (b). 
respectively;  in  paragraph  (b)(1),  as 
redesignated,  "20  U.S.a  1134o(b)"  is 
removed;  and  the  introductory  text  of 
paragraph  (a),  as  redesignated,  is 
revised  to  read  as  follows: 

§639.30   How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in  .  , 

§639.31. 


(FR  Doc.  87-8609  Filed  4-15^87;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

tnvHation;  Applications  for  New 

-<  i^ards  Under  tt>e  Law  School  Clinical 

Experience  Program 

Purpose:  Provides  grants  to  accredited 
law  schools  to  establish  or  expand 
programs  of  clinical  experience  for 
students  in  the  practice  of  law. 

Deadlines  for  Transmittal  of 
Applications:  |une  1. 1987. 

Applications  Available:  April  20. 1987. 

Available  Funds:  The  Congress 
appropriated  $1,500,000  for  this  program 
for  fiscal  year  1987.  The  program 
legislation  permits  the  Secretary  to  pay 
up  to  90  percent  of  the  cost  of  projects  at 
law  schools.  (20  U.S.C.  1134s(a)).  The 
program  regulations  at  34  CFR 
639.40(a)(2)  permit  the  Secretary  to 
establish  annually  a  lower  maximum 
Federal  share.  The  maximum  Federal 
share  will  be  set  at  50  percent  for  fiscal 
year  1987. 


Priorities:  (a)  The  Secretary  has 
chosen  the  following  absolute  priorities 
in  accordance  with  34  CFR  75.105(b)(ii] 
and  9  639.11  (a)  and  (b): 

1.  Applications  proposing  projects  to 
provide  legal  experience  in  the 
preparation  and  trial  of  actual  cases, 
including  administrative  cases  and  the 
settlement  of  controversies  outside  the 
courtroom. 

2.  Applications  proposing  activities  to 
provide  service  to  persons  who  have 
diHiculty  in  gaining  access  to  legal 
representation. 

Only  applications  which  meet  both  of 
these  absolute  priorities  will  be 
considered  for  funding  under  this 
competition. 

Estimated  Range  of  Awards:  $15,000 
to  $56,000. 

Estimated  Average  Size  of  Awards: 
$37,500. 

Estimated  Number  of  Awards:  40. 

Project  Period:  12  months. 


Applicable  Regulations:  (a)  The  Law 
School  Clinical  Experience  Program 
Regulations.  34  CFR  Part  639.  and  when 
effective,  the  amendment  to  the 
regulations  published  in  this  issue  of  the 
Federal  Register,  and  (b)  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  34  CFR  Parts  74, 
75  and  77. 

For  Applications  or  Information 
Contact  Dr.  Charies  H.  Miller  on  (202) 
732-4395  or  Barbara  ].  Harvey  on  (202) 
732-4863.  U.S.  Department  of  Education. 
Mail  Stop  3327.  400  Maryland  Avenue, 
SW..  Room  3022,  ROB-3,  Washington. 
DC  20202. 

Program  AuUiority:  20  U.S.C  1134»-1134t 

Dated:  April  10, 1987. 
William  I.  Bennett. 
Secretary  of  Education. 
[FR  Doc  87-8610  Filed  4-1&-87;  8:45  am]     . 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 
[Itev^  Orange  Rao.  «S«] 

Navel  OrangM  Grown  In  Arizona  af>d 
Designated  Part  of  CaMfomia; 
Umltation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  656  establiflhes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  April  17, 1987,  through 
April  23, 1987.  Such  action  is  needed  to 
balance  the  supply  of  fresh  navel 
oranges  with  the  demand  for  such 
period,  due  to  the  marketing  situation 
confronting  the  orange  industry. 
date:  Regulation  656  ({  907.956)  is 
effective  for  the  period  April  17, 1987, 
through  April  23, 1987. 
FOfI  FUfTTHER  INI^ORMATION  CONTACT: 

Raymond  C.  Martin,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA.  Washington.  DC 
20250.  telephone:  202-447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agriculttiral 
Marketing  Service  has  determined  diat 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesjes  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreerrjent  Act, 
and  rules  iesoed  dtereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  rule  is  issued  under  Order  No. 
907.  as  amended  (7  CFR  Part  907). 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U^.C  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  poUcy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1986-87  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  pubUcly 
on  April  14. 1987,  in  Lindsay,  CaUfomia, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  by  a  9  to  1  vote  a  quantity 
of  navel  oranges  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market 
for  navel  oranges  is  steady. 
It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  neceMary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Agricultural  Marketing  Service, 
Marketing  Agreements  and  Orders, 
California,  Arizona,  Oranges  (Navel). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  907  is  amended  as 
follows: 


PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  OESIGNATEO  PART 
OF  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19. 48  SUt.  31.  as 
amended;  7  V3.C.  601-674. 

2.  Section  907.956  Navel  Orange 
Regulation  656  is  added  to  read  as 
follows: 

§907.956    Navel  Orange  Reguietion  656. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  whidi  may  be 
handled  during  the  period  April  17. 1987. 
through  April  23. 1987,  are  established 
as  follows: 

(a)  District  1: 1.75a000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons: 

(d)  District  4:  Unlimited  cartons- 
Dated:  April  15. 1987. 

Ronald  L  Ciofn. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(PR  Doc  87-8818  Filed  4-16-67;  8:45  am] 

NLUNQ  CODC  3410-03-11 


7  CFR  Part  910 
[t-emon  Rtg.  557] 

Lemons  Grown  in  Cattfomia  and 
Arizona;  Ufnttation  of  Handling 

AOCNCv:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  Regulation  557  estabUshes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
315,000  cartons  during  the  period  April 
19-25, 1987.  Such  action  is  needed  to 
balance  the  «tupply  of  fresh  lemons  with 
market  demand  for  the  period  specified, 
due  to  the  marketing  situation 
confronting  the  lemon  industry. 
DATES:  Regulation  557  (|  910.857)  is 
effective  for  "--  -  — -j  April  19-25. 1987. 

FOR  fURTMEU  i'»*^C'RM  ATION  CONTACT 
Raymond  C.  Martin,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA.  Washington.  DC 

20250,  telephone:  (202)  447-5697. 

SUPPtfMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  has 
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been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibihty. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
committee  met  publicly  on  April  14, 
1987,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  unanimously  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  is 
very  slow. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 


List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.857  is  added  to  read  as 
follows: 

{910.857    Lemon  Regulation  557. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  April  19 
through  April  25, 1987,  is  established  at 
315,000  cartons. 

Dated:  April  15. 1987. 
Ranald  L  Qoffl, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc.  87-8819  Filed  4-16-87;  8:45  am] 

BlUJNa  COOC  3410-OMI 


7  CFR  Part  917 

Fresh  Pears,  Plums,  and  Peaches 
Grown  In  California;  Pear  Commodity 
Committee  Representation 

AaENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  will  reallocate 
the  membership  on  the  Pear  Conunodity 
Committee  and  re-group  certain 
districts,  for  purposes  of  representation, 
within  the  production  area.  The  changes 
reflect  the  relative  quantity  of  pears 
shipped  from  the  respective 
representation  areas.  This  action  was 
unanimously  recommended  by  the  Pear 
Commodity  Committee  established 
under  this  order. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  April  17, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
FStV,  AMS.  USDA  Washington,  DC 
20250-1400  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  Flexibility  Act  (RFA).  the 


Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (the  Act.  7  U.S.C. 
601-674),  and  rules  issued  thereunder 
are  unique  in  that  they  are  brought 
about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

It  is  estimated  that  43  pear  handlers 
under  the  marketing  order  for  fresh 
pears,  plums,  and  peaches  grown  in 
California  will  be  subject  to  regulation 
during  the  course  of  the  current  season. 
In  addition,  there  are  about  430  pear 
producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$100,000  and  agricultural  service  firms 
are  defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  producers  and  handlers  may 
be  classified  as  small  entities. 

This  action  is  administrative  in  nature 
in  that  it  will  redefine  the  representation 
areas  and  reallocate  the  membership  on 
the  Pear  Commodity  Committee 
accordingly.  It  will  more  accurately 
refiect  representation  on  the  committee 
according  to  the  provisions  of  the  order 
and  regulations.  It  does  not  impose  any 
additional  costs  on  growers  or  handlers 
of  pears. 

Notice  of  this  action  was  published  in 
the  March  2. 1987,  Federal  Register  (52 
FR  6166)  affording  interested  persons 
until  March  12, 1987,  to  file  written 
comments.  None  were  received. 

This  final  rule  is  issued  under 
Marketing  Order  No.  917  regulating  the 
handling  of  pears,  plums,  and  peaches 
grown  in  California.  The  action  is  based 
upon  the  recommendation  and 
information  submitted  by  the  Pear 
Commodity  Committee  and  upon  other 
available  information. 

Under  the  order  and  regulations,  the 
production  area  is  divided  into  five 
areas  for  purposes  of  representation  on 
the  14-member  Pear  Commodity 
Committee.  One  public  member  is 
included  in  the  total  number  of 
members.  These  areas  are  specified  in 
paragraphs  (a)  through  (e)  of  S  917.121. 
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The  number  of  members  from  each  area 
and  the  grouping  of  the  districts  within 
each  area  are  based,  insofar  as 
practicable,  upon  the  proportionate 
quantity  of  pears  shipped  from  the 
respective  areas  during  the  preceding 
three  fiscal  years.  Section  917.35(g)  of 
the  order  authorizes  the  Pear 
Commodity  Committee,  writh  the 
approval  of  the  Secretary,  to  redefine 
the  representation  in  any  area.  Any  such 
changes  are  to  be  based,  so  far  as 
practicable,  upon  the  proportionate 
quantity  of  fruit  shipped  from  the 
respective  representation  area  during 
the  three  preceding  fiscal  periods.  In 
addition,  so  far  as  practicable,  a 
member  position  should  be  assigned  to 
any  representation  area  from  which  5 
percent  of  shipments  originated  during 
the  appropriate  period. 

The  final  rule  will  reduce  the  number 
of  representation  areas  to  four  by 
combining  area  "a"  (the  North 
Sacramento  Valley  District  and  Central 
Sacramento  Valley  District)  with  area 
"e"  (the  Placer-Colfax  District,  the  El 
Dorado  District  and  the  representation 
area  covering  the  balance  of  the  State). 
Membership  from  the  combined  area 
will  be  reduced  from  two  members  to 
one  member.  The  final  rule  will  also 
increase  from  two  to  three  the  number 
of  members  representing  area  "d"  (the 
Mendocino  District  and  the  North  Bay 
District). 

The  reason  for  this  action  is  more 
accurate  alignment  of  the  districts 
within  the  areas  of  representation  in 
accordance  with  the  proportionate 
quantity  of  pears  shipped.  During  the 
immediately  preceding  three  years 
(1984-86),  pear  shipments  totaled  12.089 
cars.  During  that  period,  area  "d",  with 
two  members,  accounted  for  3,026  cars 
or  25  percent  of  the  total.  Areas  "a"  and 
"e"  combined,  with  their  two  members, 
accounted  for  740  cars  or  6.1  percent  of 
the  total  shipments.  Area  "b",  with  three 
members,  accounted  for  2921  cars  or 
24.2  percent  of  the  total.  Area  "c",  with  6 
members,  accounted  for  5402  cars  or 
44.7  percent  of  the  total.  For  this  reason, 
it  is  appropriate  to  realign  the  districts 
as  hereinafter  set  forth. 

Section  917.121  was  amended  and 
published  in  the  Federal  Register  on 
October  8, 1985  (50  PR  40961).  That 
amendment  deleted  paragraph  (f). 
However,  paragraph  (f)  was 
inadvertently  published  in  the  Code  of 
Federal  Regulations,  revised  as  of 
January  1, 1966.  Therefore,  this  action 
will  also  delete  paragraph  (f)  from 
S  917.121. 

It  is  hereby  found  and  determined  that 
the  amendment,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act.  It  is  further  found  that 


good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U3.C.  553)  because  the  Pear 
Commodity  Committee's  regular  term  of 
office  ended  February  28, 1987,  and  it  is 
necessary  that  the  new  committee  be 
selected  promptly  in  accordance  with 
this  action. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreements  and  orders. 
Pears,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  917  is  amended 
as  follows: 

PART  917-^RESH  PEARS.  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  917.121  is  revised  to  read  as 
follows: 

§917.121    Changes  in  nomination  of  Pear 
Commodity  Committee  memt>ers. 

Nominations  for  membership  on  the 
Pear  Commodity  Committee  shall  be 
made  by  the  growers  of  pears  in  the 
respective  representation  areas  as 
follows: 

(a)  North  Sacramento  Valley  District, 
Central  Sacramento  Valley  District, 
Placer-Colfax  District,  El  Dorado 
District,  and  all  of  the  production  area 
not  included  in  paragraphs  (b)  through 
(d)  of  this  section,  one  nominee. 

(b)  Sacramento  River  District, 
Stockton  District  Stanislaus  District, 
Contra  Costa  District,  Santa  Qara 
District  and  Solano  District,  three 
nominees. 

(c)  Lake  District,  six  nominees. 

(d)  Mendocino  District  and  North  Bay 
District,  three  nominees. 

Dated:  April  13, 1987. 
Ronald  L.  CioRI. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  87-8669  Filed  4-16-87;  8:45  am) 

BtLUNG  CODE  34tO-02-« 


7  CFR  Part  948 

Irish  Potatoes  Grown  tn  Colorado, 
Areas  II  and  lit;  Amendment  of  ttie 
Rules  and  Regulations 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  fmal  rule  will:  (1) 
Restructure  the  handler  representation 


on  the  Area  II  Colorado  Potato 
Administrative  Committee;  (2)  change 
the  fiscal  year  for  Area  II  that  begins 
July  1  and  ends  June  30  to  begin 
September  1  and  to  end  August  31;  (3) 
change  the  term  of  office  for  Area  III 
Colorado  Potato  Administrative 
Committee  members  that  begins  June  1 
and  ends  May  31  to  begin  May  1  and  to 
end  April  30;  and  (4)  reapportion  the 
producer  members  of  the  Area  III 
Colorado  Potato  Administrative 
Committee.  The  changes  are  intended  to 
provide  more  equitable  producer  and 
handler  representation  on  the 
committees  in  recognition  of  changes 
that  have  occurred  in  the  relative 
importance  of  certain  producers  and 
handlers,  and  to  improve  program 
operations.  The  action  was 
recommended  unanimously  by  the 
respective  committees. 

EFFECTIVE  DATE:  April  17.  1987. 

FOR  FURTHER  INFORMATION  CONTACT 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA  Washington,  DC. 
20250-1400:  telephone:  (202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  A^greement  Act 
of  1937,  as  amended  (the  Act,  7  U.S.C. 
601-674),  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  123  handlers 
of  Area  II  Colorado  potatoes  and  19 
handlers  of  Area  111  Colorado  potatoes 
subject  to  regulation  under  the 
marketing  order  for  Irish  potatoes  grown 
in  Colorado.  In  addition,  there  are 
approximately  290  Area  II  producers 
and  112  Area  III  producers  in  the 
respective  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
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Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000. 
Handlers  are  considered  small  entities  if 
gross  annual  revenues  are  less  than 
$3,500,000.  The  majority  of  Area  II  and 
Area  111  Colorado  potato  producers  and 
handlers  can  be  classified  as  small 
entities. 

The  Administrator  of  AMS  has 
considered  the  impact  of  this  regulatory 
action  on  small  entities.  The  regulatory 
action  in  this  instance  is  a  final  rule  that 
will:  (1)  Restructure  the  handler 
representation  on  the  Area  II  Colorado 
Potato  Administrative  Committee;  (2) 
change  the  fiscal  year  for  Area  II  that 
begins  July  1  and  ends  June  30  to  begin 
September  1  and  to  end  August  31;  (3) 
change  the  term  of  office  for  Area  III 
Colorado  Potato  Administrative 
Committee  members  that  begins  June  1 
and  ends  May  31  to  begin  May  1  and  to 
end  May  30;  and  (4)  reapportion  the 
producer  members  of  the  Area  III 
Colorado  Potato  Administrative 
Committee.  These  changes  are  primarily 
of  an  administrative  nature  and,  as  such, 
do  not  impose  any  additional  costs  on 
handlers  or  producers. 

This  action  is  being  issued  under  the 
marketing  agreement  and  Order  No.  948 
(7  CFR  948),  both  as  amended,  regulating 
the  handling  of  Irish  potatoes  grown  in 
Colorado.  The  agreement  and  order  are 
effective  under  the  Act.  These  actions 
were  recommended  unanimously  by  the 
Area  II  and  Area  III  Colorado  Potato 
Administrative  Committees.  The 
committees  work  with  the  USDA  in 
administering  the  marketing  agreement 
and  order  program. 

Notice  of  the  proposed  rulemaking 
was  published  in  the  Federal  Register  on 
March  2. 1987  (52  FR  6168).  The 
comment  period  ended  on  March  12, 
1987;  no  comments  were  received.  The 
final  rule  is  the  same  as  the  proposed 
rule. 

The  handler  representation  change  on 
the  Area  II  committee  is  needed  to 
provide  bulk  handlers  adequate 
representation  on  the  committee. 
Currently,  the  handler  representation 
specified  in  §  948.50  is  allocated 
between  handlers  representing  all 
producers'  cooperative  marketing 
associations  (currently  allocated  two 
members  and  alternate  members),  and 
handlers  representing  handlers  other 
than  producers'  cooperative  marketing 
associations  (currently  allocated  three 
members  and  alternate  members). 
Specific  representation  for  bulk  handlers 
is  not  provided. 

The  Area  II  committee  recommended 
providing  specific  representation  for  this 
handler  group  because  it  has  increased 
in  importance  on  the  basis  of  shipments 


in  recent  years  relative  to  the  other 
handlers  in  that  area  and  because  the 
interests  of  bulk  handlers  are  different 
enough  from  other  handlers  to  warrant 
specific  representation.  According  to  the 
committee,  bulk  handlers  sell  to 
different  markets,  market  different 
packs,  and  share  di^erent  problems 
than  the  other  handlers  in  the  industry. 
During  the  1985-66  season,  bulk 
handlers  handled  about  25  percent  of 
shipments  from  Area  II.  producers' 
cooperative  marketing  associations 
handled  about  15  percent  of  the 
shipments,  and  about  60  percent  of  the 
shipments  were  made  by  handlers  other 
than  producers'  cooperative 
associations  and  bulk  handlers. 

In  recognition  of  the  relative 
importance  of  the  bulk  handler  group  in 
Area  II  and  other  special  interests,  the 
Area  II  committee  recommended 
pursuant  to  §  948.53  that  one  handler 
member  represent  bulk  handlers,  one 
handler  member  represent  all  producers' 
cooperative  marketing  associations,  and 
three  handlers  represent  handlers  other 
than  cooperative  marketing 
associations,  and  bulk  handlers.  The 
effect  of  the  recommendation  and  this 
action  is  to  take  one  handler  position 
away  from  the  cooperative  marketing 
associations  and  give  it  to  bulk 
handlers.  This  is  equitable  on  the  basis 
of  the  relative  importance  of  each  group 
in  terms  of  shipments. 

Pursuant  to  §  948.103,  since  1970,  the 
Area  II  fiscal  period  has  been  July  1 
throBgh  June  30  (7  CFR  948.103;  35  FR 
13281;  August  20, 1970).  Since  that  time, 
however,  improved  storage  has 
extended  the  marketing  season  well  into 
the  summer  months  (through  August  31). 
The  committee  believes  that  a 
September  1-August  31  fiscal  period 
which  conforms  to  the  actual  shipping 
season  would  improve  program 
administration  and  financial  operations. 
The  fiscal  period  change  was 
recommended  on  this  basis.  In 
recognition  of  this  action,  the  1986-87 
fiscal  period  will  be  extended  two 
months  to  August  31, 1987. 

The  term  of  office  specified  in 
§  948.104  for  the  Area  III  Colorado 
Potato  Administrative  Committee 
members  currently  begins  June  1  and 
ends  May  31.  The  members  serve  two- 
year  terms,  and  a  portion  of  the 
membership  is  selected  each  year.  The 
annual  committee  meetings  have 
historically  been  held  in  June,  and  the 
June  1-May  31  two-year  term  of  office 
enabled  new  committee  members  to 
participate  fully  at  such  meetings. 
However,  the  committee  has  recently 
determined  that  holding  the  annual 
meeting  in  May  would  help  avoid 
conflicts  with  producer  planting 


schedules  and  give  the  industry  more 
time  to  plan  its  operations  in  light  of  the 
committee's  recommendations  for  the 
new  season. 

In  connection  with  the  committee's 
desire  to  hold  earlier  organizational 
meetings  but  still  allow  the  new 
members  selected  each  year  to 
participate  at  those  meetings,  the 
committee  recommended  that  the  term 
of  office  of  its  members  begin  May  1 
rather  than  June  1.  Under  the  final  rule, 
the  term  of  office  of  current  committee 
members  now  scheduled  to  end  on  the 
last  day  of  May  in  1987  or  1988  will 
automatically  expire  on  the  last  day  of 
April  of  those  years.  The  date  for 
submitting  nominees  will  be  adjusted 
pursuant  to  S  948.56  by  one  month  to 
give  the  Secretary  sufficient  time  to 
complete  the  selection  process  before 
the  term  of  office  begins. 

Currently,  five  producers  and  four 
handlers  comprise  the  Area  III 
administrative  committee.  Pursuant  to 
S  948.50(c),  the  five  producers  are 
selected  so  three  producers  are  from 
Weld  County,  one  producer  is  from 
Morgan  County,  and  one  producer  is 
ftt)m  the  remaining  counties  of  Area  m. 
In  recent  years,  the  number  of  growers 
and  the  amount  of  production  has 
decreased  significantly  outside  of 
Morgan  and  Weld  Counties.  There  are 
about  112  producers  in  Area  HI,  and 
only  four  of  those  are  outside  of  Morgan 
and  Weld  Counties.  Moreover,  close  to 
70  percent  of  the  producers  from  that 
area  are  located  in  Weld  County  and 
they  normally  produce  about  60  percent 
of  the  tonnage.  Hence,  to  foster  more 
equitable  producer  representation  on  the    ^ 
Area  III  Potato  Administrative 
Committee,  the  committee 
recommended  continuing  the  three 
member  representation  for  Weld  County 
and  allocating  the  remaining  two 
members  to  producers  from  the 
remaining  counties  of  Area  III,  rather 
than  spliting  them  between  Morgan 
County  and  the  remaining  counties 
comprising  Area  III. 

The  fmal  rule  will  formally  establish 
the  current  apportionment  recognized  by 
the  Area  III  potato  industry  for  more 
than  15  years.  Since  1970,  the  four 
handler  members  on  the  Area  III 
administrative  committee  have  been 
apportioned  and  allocated  equally 
between  Weld  County  and  all  of  the 
remaining  counties  in  Area  III.  However, 
this  apportionment  was  never  formally 
acted  upon  by  the  Department  pursuant 
to  S  948.S3.  According  to  the  conunittee, 
this  apportionment  is  still  equitable 
based  on  the  quantity  of  potatoes 
shipped  by  handlers  located  in  Weld 
County  and  handlers  located  in  the 
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remaining  counties  in  Area  Ui. 
Approximately  60  percent  of  the 
potatoes  shipped  from  Area  III  over  the 
last  few  seasons  under  the  marketing 
agreement  and  order  program  have  been 
made  by  handlers  from  Weld  County. 

After  consideration  of  all  relevent 
information  presented,  including  the 
proposal  set  forth  in  the  notice,  it  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553},  for 
the  following  reasons:  (1)  Among  other 
things,  this  action  restructiu«s  the 
handler  membership  on  the  Area  II 
Colorado  Potato  Administrative 
Committee;  (2)  the  committee  selection 
and  qualiflcation  process  should  be 
completed  by  lune  1, 1987,  the  beginning 
of  the  new  term  of  office;  (3)  moreover,  a 
revision  of  the  Area  II  Colorado 
Administrative  Committee's  1986-87 
fiscal  period  budget  is  needed  to  cover 
the  additional  expenses  anticipated 
because  of  the  extension  of  the  1986-87 
fiscal  period  by  two  months  from  June 
30  to  August  31;  (4)  the  Area  n 
committee  plans  to  meet  in  late  April  to 
discuss  and  recommend  to  the 
Department  any  needed  budget 
revisions;  (5)  hence,  this  action  must  be 
effective  promptly  for  the  selection  and 
budget  activities  to  be  completed  as 
scheduled;  and  (6]  no  useful  purpose 
would  be  served  by  postponing  the 
effective  date  of  this  action. 

List  of  Subjects  in  7  CFR  Fart  948 

Marketing  agreements  and  orders, 
Potatoes,  Colorado. 

PART  948— {AMENDED] 

For  the  reasons  set  forth  In  the 
preamble,  7  CFR  Part  948  is  amended  as 
follows:  

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U5.C.  601-674. 

2.  A  new  §  948.150  will  be  added  to 
read  as  follows: 

S94S.150    Reettabiishment  Of  commlttM 
membership. 

Pursuant  to  §  948.53,  membership  on 
each  area  committee  shall  be 
reestablished  as  follows: 

(a)  Area  No.  2  (San  Luis  Valley): 
Seven  producers  and  five  handlers 
selected  as  follows: 

Three  (3)  producers  from  Rio  Grande 
County: 
One  (1)  producer  from  Saguache  County; 
One  (1)  producer  from  Conejos  County; 


One  (1)  producer  from  Alamosa  County; 

One  (1)  handler  representing  all  producers' 
cooperative  marketing  associations  in  Area 
No.  2; 

One  (1)  handler  representing  bulk  handlers 
in  Area  No.  2; 

Three  (3)  handlers  representing  handlers  in 
Area  No.  2  other  than  producers'  cooperative 
marketing  associations  and  bulk  handlers. 

(b)  Area  No.  3:  Five  producers  and 
four  handlers  selected  as  follows: 

Three  (3)  producers  from  Weld  County; 

Two  (2)  producers  from  all  other  counties 
in  Area  No.  3: 

Two  (2)  handlers  from  Weld  County; 

Two  (2]  handlers  from  all  other  counties  in 
Area  No.  3. 

3.  The  provisions  of  S  948.103  will  be 
revised  to  read  as  follows: 

{948.103    Fiscal  period. 

Pursuant  to  S  948.10,  the  Rscal  periods 
for  each  area  shall  be  as  follows; 

(a]  Area  No.  1  and  Area  No.  3  shall 
begin  July  1  and  end  June  30,  of  the 
following  year,  both  dates  inclusive; 

(b)  Area  No.  2  shall  begin  September  1 
and  end  August  31,  of  the  foUovsring 
year,  both  dates  inclusive.  The  1986-87 
fiscal  period  which  began  July  1, 1988, 
will  be  extended  two  months  to  August 
31, 1987. 

4.  The  provisions  of  S  948.104  will  be 
revised  to  read  as  follows: 

§948.104    Tenn  Of  Office. 

(a)  Pursuant  to  S  948.55,  the  two-year 
term  of  office  for  area  committee 
members  and  alternates  shall  be  as 
follows: 

(1)  Area  No.  1  and  Area  No.  2  shall 
begin  June  1  and  end  May  31  of  the 
second  year  following; 

(2)  Area  No.  3  shall  begin  May  1  and 
end  April  30  of  the  second  year 
following. 

(b)  The  one-year  term  of  office  of 
Colorado  Potato  Committee  members 
shall  begin  as  of  June  1  of  each  year. 

Dated:  April  10, 1987. 
RonaU  L  Oofli, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  87-8657  Filed  4-16-87;  8:45  am] 

BIUJNQ  CODE  M10-02-M 


7  CFR  Part  989 

Raisins  Produced  From  Grapes  Grown 
in  California;  Amendment  to  the 
Substandard  Dockage  System  for 
Certain  Varietal  Types  of  Raisins 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
substandard  dockage  system  for 


.Muscat,  bultana,  ana  /.ante  uurrani 
raisins.  Currently,  handlers  may  acquire 
as  standard  raisins  any  lot  of  these 
raisin  varieties  containing  more  than  12 
percent,  by  weight  of  substandard 
raisins  subject  to  a  weight  dockage 
system.  This  action  will  limit  the 
percentage  of  substandard  raisins  that 
can  be  received  by  handlers  to  17 
percent,  but  will  not  alter  the  dockage 
factor.  Raisin  lots  containing  in  excess 
of  17  percent  substandard  raisins  will  be 
off-grade  and  will  have  to  be 
reconditioned  before  they  can  be 
acquired  as  standard  raisins  by 
handlers.  This  change  will  be  effective 
beginning  in  the  1987-88  crop  year. 
EFFECTIVE  DATE:  August  1,  1987, 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  L  Qoffi,  Chief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA, 
Washington.  DC  20250  (202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentionally  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

It  is  estimated  that  approximately  23 
handlers  of  raisins  under  the  marketing 
order  will  be  subject  to  regulation  during 
the  course  of  the  current  season.  There 
are  about  300  producers  of  Muscat, 
Sultana,  and  Zante  Currant  raisins  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2  (1985))  as  those  having  average 
annual  gross  revenues  for  the  last  three 
years  of  less  than  $100,000  and 
agricultural  service  firms,  which  would 
include  handlers,  are  defined  as  those 
whose  gross  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  raisin  producers  and  handlers 
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may  ue  cnaractenzea  as  small 
producers  and  handlers.  The  estimated 
crop  value  of  production  for  the  past 
three  years  for  Muscat,  Sultana,  and 
Zante  Currant  raisins  was  $8,111,402. 

The  regulation  will  apply  to  all 
handlers  of  Muscat,  Sultana,  and  Zante 
Currant  raisins.  Handlers  have 
experienced  difficulties  processing  lots 
of  raisins  which  have  excessive 
amounts  of  substandard  raisins.  This 
regulation  will  enable  handlers  to 
market  raisins  with  higher  quality  levels 
at  lower  processing  costs. 

Producers  are  paid  according  to  the 
creditable  fruit  weight  of  raisins 
delivered.  If  producers  deliver  lots  of 
raisins  which  contain  excessive 
amounts  of  substandard  raisins,  the 
delivery  weight  of  such  lots  will  be 
docked,  thereby  decreasing  their 
payment  for  that  lot.  If  the  lot  exceeds 
the  17  percent  limit  and  is  off-grade  as 
provided  in  this  final  rule,  the  producer 
will  incur  the  reconditioning  costs 
necessary  to  bring  the  lot  within 
acceptable  requirements.  This  change 
will  not  be  effective  until  August  1, 1987. 
the  beginning  of  the  1987-88  crop  year, 
in  order  to  give  producers  adequate  time 
to  adjust  their  cultural  pracUces.  to  help 
minimize  the  production  of  excessive 
amounts  of  substandard  raisins,  and  to 
improve  the  quality  of  these  varietal 
types  of  raisins  delivered  for  processing. 

Additional  production  costs  based  on 
the  implementation  of  improved  cultural 
practices  may  be  incurred  by  producers. 
However,  it  is  expected  that  these  costs 
will  be  offset  or  significantly  reduced  by 
the  beneifts  of  reduced  processing  and 
reconditioning  costs.  This  action  will 
contribute  to  a  more  efficient  processing 
operation  and  a  better  quality  product. 

The  reporting  and  recordkeeping 
requirements  under  the  raisin  marketing 
order  are  not  changed  by  this  rule. 
Reporting  and  recordkeeping  functions 
are  already  used  in  connection  with 
existing  quality  requirements,  and  this 
action  does  not  increase  such 
requirements.  Thus,  no  additional  costs 
concerning  recordkeeping  are  expected. 

Based  on  available  information,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  issuance  of  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  on  this  amendment 
was  published  in  the  Federal  Register  on 
January  16, 1987  (52  FR  1919)  inviting 
written  comments  through  February  17. 
1987.  No  comments  were  received. 

The  substandard  dockage  system 
permits  handlers  to  acquire  as  standard 
raisins  any  lot  of  Muscat,  Sultana,  and 


Zante  Currant  raisins  even  though  the 
lot  has  been  determined  to  be  off-grade 
because  they  contain  an  excess  amount 
of  substandard  raisins.  Currently,  no 
upward  limit  is  prescribed  on  the 
quantity  of  substandard  raisins  in  lots 
which  can  be  acquired  under  the 
system.  Lots  of  raisins  containing  more 
than  12  percent,  by  weight,  of 
substandard  raisins  are  subject  to  a 
dockage  factor.  This  factor  reduces  the 
weight  of  the  lot  by  an  amount 
approximating  the  weight  of  the 
substandard  raisins  needed  to  be 
removed  in  order  for  the  balance  of  the 
lot  to  meet  grade  standards.  This 
dockage  factor  will  remain  unchanged 
by  this  amendment. 

The  Raisin  Administrative  Committee 
has  recommended  that  the  percentage  of 
substandard  raisins  allowed  to  be 
acquired  by  handlers  be  limited  to  17 
percent.  Producers  delivering  these 
types  of  raisins  containing  between  12.1 
percent  and  17  percent  substandard 
raisins  would  be  docked  a  0.1  percent 
weight  deduction  for  each  0.1  percent  of 
substandard  raisins  in  excess  of  12.1 
percent — up  to  the  17  percent  maximum. 
Raisin  lots  that  exceed  17  percent 
substandard  will  be  off-grade  and 
require  reconditioning  before  they  can 
be  acquired  as  standard  raisins  by 
handlers.  The  Committee  unanimously 
recommended  this  action. 

Hiis  final  rule  is  issued  under 
Marketing  Order  No.  989,  as  amended  (7 
CFR  Part  989),  regulating  the  handling  of 
raisins  produced  from  grapes  groum  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674). 

After  consideration  of  all  relevant 
matter  presented  (the  information  and 
recommendation  submitted  by  the 
Committee,  and  other  available 
information),  it  is  further  found  that  this 
action,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 
List  of  Subjects  in  7  CFR  Part  989 

Marketing  agreements  and  orders. 
Grapes.  Raisins,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR  Part 
989  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
ammded;  7  U.S.C.  601-674. 


2.  Paragraphs  (a)  and  (c)  and  the  note 
following  (c)  of  S  989.212  will  be  revised 
to  read  as  follows: 

Subpart— Supplementary  Regulations 

§  989.2 1 2    SulMtandard  dockage. 

(a)  Subject  to  prior  agreement 
between  handler  and  tenderer,  Natural 
(sun-dried)  Seedless,  Golden  Seedless. 
Oleate  and  Related  Seedless  and 
Monukka  raisins  containing  from  5.1 
through  10.0  percent,  by  weight,  of 
substandard  raisins  may  be  acquired  by 
a  handler  under  a  weight  dockage 
system.  A  handler  also  may.  subject  to 
prior  agreement,  acquire  as  standard 
raisins  any  lot  of  Muscat  (including 
other  raisins  with  seeds).  Sultana,  and 
Zante  Currant  raisins  containing  from 
12.1  percent  through  17  percent,  by 
weight,  of  substandard  raisins  under  a 
dockage  system.  The  creditable  weight 
of  each  lot  of  raisins  acquired  under  the 
substandard  dockage  system  shall  be 
obtained  by  multiplying  the  applicable 
net  weight  or  creditable  weight  (weight 
determined  by  applying  the  applicable 
weight  adjustment  factor  for  moisture), 
of  the  lot  of  raisins  by  the  applicable 
dockage  factor  from  the  appropriate 
dockage  table  prescribed  in  paragraph 
(b)  or  (c)  of  this  section. 

(b)  *  *  • 

(c)  Substandard  dockage  table 
applicable  to  Muscat  (including  other 
raisins  with  seeds),  Sultana  and  Zante 
Currant  raisins. 


Percentage 
substandard 

Dockage  factor 

1?.0 

or  l€  ss 

(•) 

12.1 

.999 

12.2 

* ........« 

.998 

12.3 

*..•••••■••>•»..• 

.997 

12.4 

.996 

12.5 

H.....S 

.995 

*  No  dockage. 

Note.— Percentages  in  excess  of  the  last 
percentage  shown  in  the  table  shall  be 
expressed  in  the  same  increments  as  the 
foregoing,  and  the  dockage  factor  for  each 
such  increment  shall  be  .001  less  than  the 
dockage  factor  for  the  preceding  increment. 
Deliveries  in  excess  of  17  percent  would  be 
off-grade;  therefore,  the  dockage  factor  does 
not  apply. 

Dated:  April  10, 1987. 
Ronald  U  CioER, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  87-8598  Filed  4-16-87;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  318 

[Docket  No.  eo-054C-1] 

Additional  Methods  for  Destruction  of 
Trichinae  in  Pork  Products;  Correction 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Final  rule  with  request  for 
comments;  correction. 

summary:  This  document  corrects  a 
final  rule  on  trichina  destruction  by 
revising  three  figures  contained  in  Table 
6. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Bill  F.  Dennis,  Director,  Processed 
Products  Inspection  Division,  Meat  and 
Poultry  Inspection  Technical  Services, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-3840. 
SUPPLEMENTARY  INFORMATION:  On 
February  7, 1985,  the  Food  Safety  and 
Inspection  Service  (FSIS)  published  a 
final  rule  with  request  for  comments  in 
the  Federal  Register  (50  FR  5226)  which 
permits  additional  treatment  methods 
for  trichina  destruction  in  pork  products. 
Table  6,  Smoking  and  Drying  Schedule 
(9  CFR  318.10(c)(3))  gives  the  minimum 
number  of  days  required  for  drying 
smoked  hams  and  pork  shoulders  after 
smoking.  Three  of  those  numbers, 
however,  were  listed  incorrecdy. 

Accordingly,  FSIS  amends  Table  6  of 
9  CFR  318.10(c)(3)  as  follows: 

Under  80  °F.  in  column  1: 

1.  Line  3,  under  60  *F.  in  colunm  7, 
change  "50"  to  "58". 

2.  Line  7,  under  70  *F.  in  colunm  5, 
change  "39"  to  "29",  and 

3.  Une  10,  under  45  °F.  in  column  10, 
change  "69"  to  "60". 

Done  at  Washington,  DC,  on  April  14, 1987. 
Donald  L.  Houston, 

Administrator,  Food  Safety  and  Inspection 
Service. 
(FR  Doc.  87-8654  Filed  4-16-87;  8;45  am] 

BILUNO  COOC  3410-OIMI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-ASW-2S;  AmdL  39-SS41] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Model  214B 
and  214ST  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Bell  Helicopter  Textron,  Inc. 
(BHTI),  Model  214B/B1  and  214ST  series 
helicopters  by  individual  priority  letters. 
The  AD  requires  repetitive  visual  and 
magnetic  particle  inspections  of  the 
main  rotor  drag  brace  assembly  for 
corrosion  and  cracks. 

The  AD  is  needed  to  prevent  failure  of 
the  main  rotor  drag  brace,  which  could 
result  in  loss  of  control  of  the  helicopter. 
effective  DATES:  April  20, 1987,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  No.  85-18-06 
issued  September  11. 1985,  which 
contained  this  amendment 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  20. 
1987. 

Compliance:  As  indicated  in  the  body 
of  die  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482. 
Fort  Worth,  Texas  76101. 

Copies  of  appHcable  service  bulletins 
are  contained  in  the  Rules  Docket, 
Office  of  the  Regional  Counsel,  FAA, 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas  76106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  A.  Armstrong,  Helicopter 
Certification  Branch,  Aircraft 
Certification  Division,  ASW-170,  FAA, 
Southwest  Region,  P.O.  Box  1689,  Fort 
Wordi.  Texas  76101,  (817)  624-5172. 
SUPPLEMENTARY  INFORMATION:  On 
September  11, 1985,  priority  letter  AD 
No.  85-18-06  was  issued  and  made 
effective  immediately  as  to  all  known 
U.S.  owners  and  operators  of  certain 
BHTI  Model  214B/B1  and  214ST  series 
helicopters.  This  AD  is  necessary  to 
prevent  failure  of  the  main  rotor  drag 
brace.  The  AD  requires  repetitive  visual 
and  magnetic  particle  inspections  of  the 
main  rotor  drag  brace  assembly  for 
corrosion  and  cracks.  Undetected  cracks 
could  propagate,  resulting  in  failure  of 
the  drag  brace  and  loss  of  control  of  the 
helicopter. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letters  issued 
September  11, 1985,  to  all  knovm  U.S. 
owners  and  operators  of  certain  BHTI 


Model  214B1  and  214ST  series 
helicopters.  These  conditions  still  exist 
and  this  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  diis 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 
PART  39-(  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  8  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  audiority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AnwndMl] 

2.  By  adding  the  following  new  AD: 
Bell  Helicopter  Textron,  Inc.:  Applies  to  all 

Bell  Helicopter  Model  214B/B1  and 
214ST  series  helicopters  certificated  In 
all  categories. 
Compliance  is  required  within  the  next  10 
hours'  time  in  service,  unless  previously 
accomplished,  and  thereafter  at  250  hour 
intervals. 

To  prevent  failure  of  the  main  rotor  drag 
brace  accomplish  the  following: 

(a)  Inspect  main  rotor  drag  brace  assembly. 
Part  Number  (P/N)  214-010-113-001  or  003.  in 
accordance  with  Bell  Helicopter  Textron,  Inc. 
(BHTI),  Alert  Service  Bulletin  214-85-28, 
dated  September  3, 1985,  or  214ST-85-29. 
dated  September  3. 1985,  as  applicable. 

(b)  If  cracks  are  found,  or  if  corrosion  is 
found  which  cannot  be  removed  within  the 


12518 Federal  Register  /  Vol.  52,  No.  74  /  Friday.  April  17,  1987  /  Rules  and  Regulations 


limits  ol  the  rework  criteria  in  the  Alert 
Service  Bulletins,  replace  with  serviceable 
parts. 

(c)  An  alternative  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  must 
be  approved  by  the  Manager.  Helicopter 
Certification  Branch.  Aircraft  Certification 
Division,  FAA.  Southwest  Region. 

This  procedure  shall  be  done  in 
accordance  with  BHTI  Alert  Service 
Bulletin  214-85-28.  dated  September  3. 
1985.  or  BHTI  Alert  Service  Bulletin 
214ST-85-29,  dated  September  3, 1965. 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth,  Texas  76101. 

Copies  may  be  inspected  at  the  Office 
of  Regional  Counsel,  FAA.  4400  Blue 
Mound  Road,  Fort  Worth,  Texas  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street,  NW.,  Room  8401,  Washington, 
DC. 

This  amendment  becomes  effective 
April  20, 1987,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  No.  85-18-06,  issued  September  11, 
1985,  which  contained  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  January  23, 
1987. 

Don  P.  Watson, 

Acting  Director,  Sodthwest  Region. 
(FR  Doc.  87-8625  Filed  4-16-87;  8:45  am] 
BILUNG  COOE  4«10-13-M 


14  CFR  Part  39 

[Docket  No.  86-ASW-1 1,  AmdL  3»-5542] 

Airworthiness  Directives; 
Messerschmitt-Bolltow-Blohin  Gmbh 
(MBB),  IModel  BK-117A-3  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  immediate  replacement 
and  frequent  inspections  of  several  tail 
rotor  blades  that  may  be  installed  on 
MBB  BK-117A-3  helicopters.  This 
amendment  is  needed  to  exclude 
additional  tail  rotor  blades  from  further 
inspection  or  replacement. 
DATES:  Effective  date:  May  16, 1987. 
The  incorporation  by  reference  of 
certain  publications  in  the  regulations  in 
approved  by  the  Director  of  the  Federal 
Register  as  of  Compliance:  As 
prescribed  in  the  body  of'the  AD. 
ADDRESSES:  A  copy  of  the  service 


bulletins  is  contained  in  the  Rules 
Docket  located  at  the  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Fedeeal  Aviation  Administration,  Room 
158,  Building  SB.  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76106.  The  applicable 
service  information  may  be  obtained 
from  MBB  Helicopter  Corp..  P.O.  Box 
2349,  West  Chester.  Pennsylvania  19380. 
FOR  RiRTHER  INFORMATION  CONTACT: 
}.H.  Major.  Rotorcraft  Standards  Staff, 
ASW-110,  Aircraft  Certification 
Division,  Southwest  Region,  Federal 
Aviation  Administration.  P.O.  Box  1689, 
Fort  Worth,  Texas  76101,  telephone 
number  (817)  624-5117. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Amendment  39-5294 
(51  FR  17614).  AD  8&-O9-03  for  MBB  BK- 
117A-3  helicopters  was  published  in  the 
Federal  Register  on  November  4. 1986 
(51  FR  40032).  AD  88-09-03,  currently 
requires  for  certain  MBB  BK-117A-3 
helicopters  immediate  replacement  of 
certain  tail  rotor  blades  and  frequent 
(prefUght)  inspections  of  the  other 
blades  for  bond  separation  until 
rebonding  of  the  affected  blades,  Serial 
Numbers  (S/N)  63  through  115.  is 
accomplished.  After  issuing  Amendment 
39-5294.  MBB  issued  Service  Bulletin 
No.  SB-MBB-BK-117-30-1.  Revision  1. 
dated  June  12. 1986.  to  change  the  serial 
numbers  of  affected  tail  rotor  blades  to 
S/N'8  63  through  82.  The  proposal  was 
issued  to  change  the  applicabihty 
accordingly  and  to  add  a  new  paragraph 
(f)  to  clarify  in  the  AD  that  rebonded 
blades  are  no  longer  subject  to  the  AD 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  the  amendment  One 
comment  was  received  from  MBB 
Helicopter  Corporation  about  the 
proposed  paragraph  (f).  It  noted  that 
affected  tail  rotor  blades  which  have 
satisfactorily  passed  an  inspection  or 
have  been  rebonded  as  prescribed  in 
Service  Bulletin  SB-MBB-BK-117-30-1, 
Revision  1.  may  be  returned  to  service. 
The  FAA  agrees,  and  the  change  to 
proposed  paragraph  (f)  is  included  with 
minor  editorial  changes.  The  AD 
presently  includes  an  incorporation  by 
reference  statement  which  is  revised  to 
include  the  previous  maintenance 
manoal  cited  in  paragraphs  (b)  and  (c) 
and  to  include  SB-MBB-BK-117-30-1, 
Revision  1,  referenced  in  new  paragraph 

(f). 

The  FAA  has  determined  that  this 
regulation  only  involves  about  six 
aircraft  with  an  estimated  cost  of 
compliance  of  $100  per  aircraft  or  a  total 
of  $a00.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 


Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

PART  39— [AIMENDEDJ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  §  39.13  of  Part 
39  of  the  FAR  (14  CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  Amendment  39-5294 
(51  FR  17614).  AD  86-0»-03.  as  follows: 

(a)  Revise  the  applicability  statement 
by  removing  "115"  and  inserting  "82." 

(b)  Add  a  new  paragraph  (f)  to  read  as 
follows: 

(f)  A  tail  rotor  blade  with  leading  edge  that 
was  inspected  and/or  rebonded  per  MBB 
Service  Bulletin  No.  SB-MBB-BK117-30-1. 
Revision  1,  dated  June  12. 1986,  and 
determined  serviceable  is  no  longer  subject 
to  this  AD. 

(c)  Remove  the  incorporation  by 
reference  statement  at  the  end  of  the  AD 
and  add  a  new  statement  to  read  as 
follows: 

The  procedures  shall  be  done  in 
accordance  with  Section  34-Z  paragraphs  2a, 
b,  and  c  of  the  MBB  BK-117  maintenance 
manual,  undated,  and  MBB 
SB-MBB-BK-117-30-1.  Revision  1.  dated  June 
12.  1986.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a)(1). 
Copies  may  be  obtained  from  MBB  Helicopter 
Corporation.  P.O.  Box  2349.  West  Chester. 
Pennsylvania  19280.  Copies  may  be  inspected 
at  the  Office  of  the  Regional  Counsel.  FAA. 
Southwest  Region.  4400  Blue  Mound  Road, 
Fort  Worth,  Texas,  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street,  NW..  Room 
8401.  Washington.  DC. 

This  amendment  amends  Amendment 
39-5294  (51  FR  17614),  AD  86-09-03. 


Federal  Register  /  Vol.  52.  No.  74  /  Friday.  April  17,  1987  /  Rules  and  Regulations  i^tQ 


Issued  in  Fort  Worth.  Texas,  on  March  3. 

1987. 

Don  P.  Watsoo, 

Acting  Director,  Southwest  Region. 
[FR  Doc  87-8624  Filed  4-16-87:  8:45  am] 

BILUNO  COM  4t10-1S-M 


14CFRPart39 

[Docket  Number  85-ANE-17;  Amt.  39-5608] 

Airwofttiiness  Directives;  Rolls-Royce 
pic  (R-R)  (Formefly  RoUs-Royc« 
Umited)  RB21 1-226,  -535C,  and  -524 
Series  Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD)  to 
require  removal  from  service  of 
additional  stage  1  and  2  high  pressure 
compressor  (HPC)  disk  assemblies 
installed  on  certain  R-R  RB211  series 
turbofan  engines.  The  amendment  is 
needed  to  prevent  fracture  of  the  stage  1 
HPC  disk  due  to  material  property 
deviations  incurred  during  the 
manufacturing  process  which  could 
result  in  uncontained  engine  failure. 
DATES:  Effective— May  29, 1987. 
Compliance  Schedule — As  prescribed  in 
the  body  of  the  AD. 

ADDRESSES:  The  applicable  alert  service 
bulletin  (ASB)  may  be  obtained  from 
Rolls-Royce  pic.  Technical  Publication 
Department,  P.O.  Box  31,  Derby  DE2  8BJ, 
England. 

A  copy  of  the  ASB  is  contained  in 
Rules  Docket  Number  8S-ANE-17,  in  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Gavriel,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803.  telephone  (617) 
273-7084. 

SUPPLEMENTARY  INFORMATION:  On  June 
20, 1986,  AD  86-15-01,  Amendment  39- 
5346,  was  issued  requiring  removal  from 
service  of  stage  1  and  2  HPC  disk 
assemblies,  identified  by  serial  number 
in  Appendix  3  of  R-R  ASB  RB.211-72- 
A7774.  Revision  1,  dated  March  21, 1986. 
Issuance  of  AD  86-15-01  was  prompted 
by  au  uncontained  stage  1  disk  failure 
precipitated  by  manufacturing  process 


deviations  which  contributed  to  a 
reduction  of  the  low  cycle  fatigue  life  of 
the  disk. 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (FAR)  by 
amending  Amendment  39-5346  (51  FR 
25192),  AD  86-15-01.  to  require  the 
removal  of  additional  stage  1  and  2  HPC 
disk  assemblies  identified  by  serial 
number  in  Appendix  4  of  R-R  ASB 
RB.211-72-A7774.  Revision  1,  dated 
March  21, 1986,  was  published  in  the 
Federal  Register  on  August  21, 1966  (51 
FR  29946).  This  proposal  was  prompted 
when  the  FAA  determined  that 
additional  stage  1  and  2  HPC  disk 
assemblies  could  be  subject  to  material 
property  deviations  induced  during  the 
manufacturing  process. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  amendment  amends 
Amendment  39-5346  (51  FR  25192),  AD 
86-15-01.  to  require  removal  of 
additional  stage  1  and  2  HPC  disk 
assemblies  hsted  in  Appendix  4  of  R-R^ 
ASB  RB.211-72-A7774,  Revision  1,  dated 
March  21. 1966,  at  the  next  04  module 
rework  but  not  later  than  May  31. 1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
Several  commenters  called  to  state  that 
AD  86-13-09  could  not  be  identified.  The 
FAA  has  subsequently  found  that  the 
AD  number  assigned  in  the  notice  of 
proposed  rulemaking  was  incorrect  and 
the  correct  AD  number  is  AD  88-15-01. 
The  correct  number  has  been 
incorporated  in  this  AD.  Another 
commenter  suggested  that  since,  in 
Revision  1  of  R-R  ASB  RB.211-72-A7774, 
72  disk  assemblies  were  deleted  from 
Appendix  3,  this  alleviation  from  the 
requirements  of  the  original  issues  of 
both  the  ASB  and  AD  86-15-01  should 
be  included  in  this  amendment.  The 
FAA  had  incorporated  the  requirements 
of  R-R  ASB  RB.211-72-A7774.  Revision 
1,  dated  March  21, 1986,  in  AD  86-15-01. 
Therefore,  the  correct  total  number  of 
disk  assemblies  listed  in  Appendix  3  of 
the  ASB  required  to  be  removed  had 
been  incorporated  in  the  published  AD 
86-15-01.  No  other  comments  were 
received. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  involves  133  R-R  RB211 
turbofan  engines  at  an  approximate 
total  cost  of  3.9  million  dollars.  It  has 
also  been  determined  that  less  than  11 
small  entities  will  be  affected  by  this 
regulation.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 


"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  DUFORSIATtON  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.S9. 

§39.13    [Amended] 

2.  By  amending  {  39.13,  Amendment 
39-5346  (51  FR  25192),  Airworthiness 
Directive  (AD)  86-15-01,  as  follows: 

(a)  By  lettering  the  paragraph 
immediately  prior  to  the  "NOTE"  as 
paragraph  "(a)". 

(b)  By  adding  the  following  new 
paragraph: 

(b)  Remove  from  service  stage  1  and  2  HPC 
disk  assemblies  identified  by  serial  number 
in  Appendix  4  of  Rolls-Royce  ASB  RB.211-72- 
A7774,  Revision  1,  dated  March  21. 1986.  or 
FAA  approved  equivalent  at  the  next  04 
module  rework  but  not  later  than  May  31. 
1988. 

This  amendment  amends  Amendment 
39-5346  (51  FR  25192).  AD  86-15-01. 

Issued  in  Burlington.  Massachusetts,  on 
April  8, 1987. 
lack  A  Sain. 

Acting  Director,  New  England  Region. 
[FR  Doc.  87-8826  Filed  4-16-87:  8:45  amj 

BILUNO  CODE  4nO-1»-M 


14  CFR  Part  97 

[Docket  No.  2522S;  Amdt  Na  1344] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


I 
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summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
faciUties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnunent  flight  rules 
at  the  affected  airports. 
dates:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 
Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs  mailed  once  every 
2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  {14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 


contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
ainnen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
inunediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
da(y8.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adoping  these  SIAPs  is 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
few  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC.  on  April  3, 1987. 
John  S.  Kem, 
Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

PART97-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  f*rocedures. 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Auth«rity:  49  U.S.C.  1348. 1354(a).  1421.  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
January  12, 1983;  and  14  CFR  11.49(b)(2)). 

§§  97.23, 97.25, 97^7. 97.29, 97.31, 97.33, 
and  97.35    [Amended] 

2.  By  amending:  Section  97.23  VOR, 
VOR/DME,  VOR  or  TACAN.  and 
VOR/DME  or  TACAN;  §97.25  LOC, 
LOC/DME,  LDA,  LDA/DME,  SDF, 
SDF/DME;  §97.27  NDB,  NDB/DME; 
§97.29  ILS,  ILS/DME,  ISMLS,  MI^. 
MLS/DME,  MLS/RNAV;  §97.31  RADAR 
SLAPs;  §97.33  RNVA  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 

.  .  .  Effective /une  4. 1987 

Troy.  A^-Troy  Muni.  NDB  RWY  7,  Amdt.  7 
Delta  Junction/Fort  Greely,  AK— Allen  AAF, 

VOR  RWY  18,  Amdt.  7.  Eff  4  JUN  87 
Delta  Junction/Fort  Greely,  AK— Allen  AAF, 

VOR/DME  or  TACAN  RWY  18,  Amdt.  2, 

Eff  4  JUN  87 
Delta  Junction/Fort  Greely,  AK— Allen  AAF, 

NDB-A.  Amdt.  3.  Eff  4  JUN  87 
Fort  Huachuca  (Sierra  Vista),  AZ — Libby 

AAF/Sierra  Vista  Muni,  LOC  RWY  26, 

Orig,Eff4JUN87 
Oakland,  CA— Metropolitan  Oakland  Intl, 

NDB  RWY  27R,  Amdt.  4 
Santa  Rosa,  CA — Sonoma  County,  VOR/ 

DME  RWY  14,  Orig. 


Federal  Register  /  Vol.  52.  No.  74  /  Friday,  April  17.  1987  /  Rules  and  Regulations 12521 


Destin,  FL— Destin-Ft  Walton  Beach,  VOR- 

A,  Amdt.  5 
Lakeland.  FL— Lakeland  Muni,  ILS  RWY  5. 

Amdt.  3 
Baxley,  GA— Baxley  Muni,  RNAV  RWY  7. 

Amdt.  2 
Galesburg,  IL— Galesburg  Muni,  VOR  RWY  2, 

Amdt.  5 
Galesburg,  II^-Galesburg  Muni.  VOR  RWY 

20,  Amdt.  5 
Galesburg,  IL— Galesburg  Muni,  ILS  RWY  2, 

Amdt.  8 
St.  Jacob,  IL— Shafer  Metro  East,  VOR-A 

Amdt.  2 
Port  Sulphur,  LA — Port  Sulphur  Seaplane 

Base,  VOR/DME-A  Amdt.  4 
Port  Sulphur,  LA — Port  Sulphur  Seaplane 

Base,  VOR/DME-B  Amdt.  3 
Houghton  Lake,  Ml — Roscommon  County, 

VOR  RWY  9,  Amdt.  2 
Houghton  Lake,  MI — Roscommon  Coimty, 

VOR  RWY  27,  Amdt.  1 
Baudette,  MN— Baudette  Intl.  VOR  RWY  30, 

Amdt.  7 
Baudette,  MN— Baudette  Ind,  VOR/DME 

RWY  12,  Amdt.  2 
Cambridge,  MN — Cambridge  Muni,  NDB 

RWY  34,  Amdt.  4 
Eveleth,  MN— Eveleth-Virginia  Muni,  VOR 

RWY  27,  Amdt.  9 
Hibbing,  MN— Chisholm-Hibbing,  ILS  RWY 

31,  Amdt.  10 
Minneapolis,  MN — Anoka  Coimty-Blaine 

Arpt  (Janes  Field),  RNAV  RWY  17,  Amdt.  1 
Red  Wing,  MN— Red  Wind  Muni,  NDB  RWY 

9,  Amdt.  1 
Rochester,  MN— Rochester  Muni.  ILS  RWY 

13,  Amdt.  4 
Staples.  MN— Staples  Muni.  NDB  RWY  14. 

Amdt.  3 
Columbus,  MS,  Columbus-Lowndes  County, 

VOR-A,  Amdt.  12 
West  Point,  MS— McCharen  Field.  VOR-A, 

Amdt.  3 
West  Point,  MS-WcCharen  Field.  VOR/ 

DME-B,  Amdt.  3 
West  Point.  MS— McCharen  Field.  RNAV 

RWY  36,  Amdt.  3 
Cuba,  MO— Cuba  Muni,  NDB  RWY  18,  Amdt. 

2 
Cuba.  MO— Cuba  Muni,  NDB  RWY  36,  Amdt. 

2 
Winnemucca,  NV — Winnemucca  Muni,  NDB- 

A,  Amdt.  1 
Teterboro,  NY— Teterboro,  NDB  RWY  6, 

Amdt.  17 
Islip,  NY— Long  Island  Mac  Arthur,  ILS  RWY 

24,  Amdt.  1 
New  York,  NY— U  Guardia,  VOR-B,  Amdt.  2 
Norwich.  NY— Lt  Warren  Easton.  VOR/ 

DME-A.  Amdt.  2 
Norwich,  NY— Lt.  Warren  Easton.  RNAV 

RWY  19,  Orig. 
Walnut  Cove,  NC— Meadow  Brook  FieW. 

VOR/DME  RWY  34,  Orig. 
Akron,  OH — Akron-Canton  RegionaL 

RADAR-1,  Amdt.  19 
Gallipolis,  OH— Gallia-Meigs  Regional,  NDB- 

A,  Amdt.  1 
Clinton,  OK— Clinton-Sherman,  ILS  RWY 

17R,  Amdt.  6 
West  Chester.  PA— Brandywine,  VOR-A. 

Amdt.l 
West  Chester.  PA-^randywine.  RNAV  RWY 

27,  Amdt.  1 
Smyrna.  TN— Smyrna.  VOR/DME  RWY  14. 
Amdt.  5 


Smyrna,  TN— Smyrna.  VOR/DME  RWY  32. 

Amdt.  11 
Smyrna,  TN— Smyrna,  NDB  RWY  32,  Amdt.  7 
Smyrna,  TN— Smyrna,  ELS  RWY  32,  Amdt.  4 
Borger,  TX— Hutchinson  County,  NDB  RWY 

35,  Orig. 
Dalhart.  TX— Dalhart  Muni,  VOR/DME  or 

TACAN  RWY  35,  Orig. 
Killeen,  TX— Killeen  Muni,  ILS  RWY  1.  Amdt. 

1 
Wausau.  Wl— Wausau  Muni.  VOR-A.  Amdt. 

17 
Wausau.  WI— Wausau  Maid.  VOR/DME 

RWY  12,  Amdt.  3 
Evanston,  WY — Evanston-Uinta  County 

Bums  Field.  VOR/DME  RWY  23.  Orig. 
Greybull,  WY— South  Big  Horn  County.  NDB 

RWY  33,  Orig. 

.  .  .  Effective  May  7. 1987 

Sandusky,  OH— Griffing  Sandusky,  VOR 

RWY  27,  Amdt.  5 
[FR  Doc.  87-8110  Filed  4-16-87:  8:45  amj 

BILUNG  CODE  4>1»-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 

[Docket  No.  76N-052B] 

Cold,  Cough,  Allergy,  Bronctwdllator, 
and  Antiasthmatic  Dmg  Products  for 
Over-the-counter  Human  Use;  Final 
Monograph  for  OTC  Bronchodilator 
Drug  Products;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
docket  number  of  a  document  that 
published  in  the  Federal  Regtster  of 
March  13. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E,  Gilbertson,  Center  for  Drugs 
and  Biologies  (HFN-210),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-295-8000. 

SUPPLEMENT ARY  INFORMATION:  In  FR 
Doc.  87-5380,  appearing  on  page  7830  in 
the  issue  of  Friday,  March  13. 1987.  in 
the  second  column,  the  document 
number  set  forth  in  the  heading  of  the 
document.  "[Docket  No.  75N-052B]."  is 
corrected  to  read  "[Docket  No.  76N- 
052B]". 

Dated:  April  13. 1987. 
lohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-8635  Filed  4-16-87;  8:45  am] 

BILUNG  CODE  4160-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Ronnel 

AOENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  three  new  animal  drug 
applications  [NADA's]  held  by  Dow 
Chemical  U.S.A.  The  NADA's  provide 
for  use  of  ronnel  Type  A  articles  for 
making  Type  C  cattle  feeds.  Elsewhere 
in  this  issue  of  the  Federal  Register.  FDA 
is  withdrawing  approval  of  the  NADA's. 

EFFECTIVE  DATE  April  27, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  L  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
3184. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  Dow  Chemical 
U.S.A's  NADA's  11-076.  41-377,  and  48- 
956.  The  NADA's  provide  for  use  of  dry 
and  liquid  ronnel  Type  A  articles  for 
making  Type  C  cattle  feeds.  This 
document  removes  21  CFR  558.525(a](l) 
and  558-526  that  reflect  approval  of  the 
NADA's. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  [21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

§558.525    [Amended] 

2.  Section  558.525  Ronnel  is  amended 
by  removing  paragraph  (a)(1)  and 
reserving  it  for  future  use. 

:S58.526    [Removed] 

3.  Section  558.526  Ronnel  liquid  Type 
B  feed  is  removed. 
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Dated:  April  13,  1987. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  87-«634  Filed  4-16-«7;  8:45  am] 

BILUNO  COOC  4160-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-»-fRL-3162-5] 

Approval  and  Promulgation  of 
Implementation  Plans,  Callfomia; 
Amador  County  and  Four  Ott>er 
Districts 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  final  rulemaking. 

summary:  This  notice  gives  final 
approval  to  rule  revisions  for  Amador 
County  and  four  other  Cahfomia  Air 
Districts.  The  other  districts  are 
Northern  Sonoma  County,  Ventura 
County  and  Yuba  County  Air  Pollution 
Control  Districts  (APCD's)  and  the 
South  Coast  Air  Quality  Management 
District  (AQMD).  These  revisions  were 
submitted  by  the  California  Air 
Resoiut:e8  Board  (ARB)  for  inclusion  in 
the  Cahfomia  State  Implementation 
Plan  (SIP)  on  October  16  and  November 
12, 1985.  The  revisions  make  minor 
changes  in  existing  rules.  EPA  has 
reviewed  these  rules  and  determined 
that  they  are  consistent  with  the 
requirements  of  the  Clean  Air  Act  and 
EPA  policy.  EPA  is  also  correcting  a 
minor  error  from  a  previous  notice. 
DATES:  This  action  is  effective  June  16. 
1987.  This  action  will  be  effective  60 
days  from  the  date  of  this  Federal 
Register,  unless  EPA  receives  notice 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted. 

ADDRESSES:  Copies  of  the  submittals 
and  of  EPA's  Evaluation  Report  for  each 
rule  are  available  for  review  at  EPA. 
Region  9.  The  address  is  listed  under  the 
next  heading.  All  of  the  rules  are  also 
available  at  the  EPA  addresses  in 
Washington  and  at  the  Air  Resources 
Board  address  listed  below.  Rules  of 
specific  districts  are  available  at  the 
districts  which  adopted  them.  The 
addresses  are  given  t>elow. 
EPA  Library,  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  "M"  Street, 
SW.,  Washington,  DC  20460 
California  Air  Resources  Board,  General 
Projects  Section,  Technical  Support 
Division,  1131  "S"  Street,  Sacramento. 
CA  95812 


Amador  County  Air  Pollution  Control 

District,  108  Court  Street.  Jackson.  CA 

95642 
Northern  Sonoma  County,  Air  Pollution 

Control  District.  118  North  Street, 

Healdsburg.  CA  95448 
Soudi  Coast  Air  Quality  Management 

District.  9150  Flair  Drive.  El  Monte, 

CA  91731 
Ventura  County  Air  Pollution  Control 

District.  800  South  Victoria  Avenue. 

Ventura.  CA  93009 
Yuba  County  Air  Pollution  Control 

District,  938 14th  Street,  Marysville. 

CA  95901 
FOR  FURTHER  INFORMATION  CONTACR 
Mark  C.  Brucker,  State  Implementation 
Plan  Section,  A-2-3,  Air  Management 
Division,  Environmental  Protection 
Agency,  Region  9,  215  Fremont  Street, 
San  Francisco.  CA  94105  (415)  974-8068 
FTS:  454-8068. 
SUPPLEMENTARY  INFORMATION! 

Background 

The  specific  rules  submitted  by 
California  for  incorporation  into  the  SIP 
are  listed  below. 

November  12, 1985 

Northern  Sonoma  County  Air  Pollution 
Control  District 

Rule  130.S4 — Definitions — Stacking 

South  Coast  Air  Quality  Management 
District 

Rule  221— Plans 

October  16, 1985 

Amador  County  Air  Pollution  Control 
District 

Rule  301 — ^Prohibition  from  Burning 

Rule  302 — Exceptions  to  Rule  301 

Rule  303 — Agricultural  Burning 

Rule  304 — Range  Improvement  Burning 

Rule  305 — Forest  Management  Burning 

Rule  306 — Land  Development  Clearing 

Rule  307 — Ditch  and  Road  Maintenance 

Rule  308— Hazard  Reduction 

Rule  309 — Fire  Suppression  and  Training 

Rule  310 — Residential  Maintenance 

Rule  311 — Recreational  Activity 

Rule  312 — Required  Permit 

Rule  313 — No  Bum  Day 

Rule  314 — Burning  Management 

Rule  315 — Minimum  Drying  Times 

Rule  316 — Burning  Management 

Rule  317 — Mechanized  Burners 

Rule  318 — Enforcement  Responsibility 

Rule  319— Penalty 

Rule  501 — Permit  Required 

Rule  502 — Exemptions  to  Rule  501 

Rule  503 — Applications 

Rule  504 — Action  on  Applications 

Rule  505 — Conditional  Approval 

Rule  506 — Denial  of  Application 

Rule  507 — Responsibility 

Rule  508 — Posting  of  Permit  to  Operate 


Rule  509 — Auttiority  to  Inspect 
Rule  510 — Separation  of  Emissions 
Rule  511— Combination  of  Emissions 
Rule  512— Circumvention 
Rule  513 — Source  Recordkeeping 
Rule  514 — Public  Records  and  Trade 

Secrets 
Rule  517— Transfer 
Rule  518 — Revocation  of  a  Permit  to 

Operate 
Rule  519— Appeals 
Rule  520 — Reinstatement 
Rule  521 — Annual  Renewal 

Northern  Sonoma  County  APCD 

Rule  100— Tide 
Rule  120 — Administration 
Rule  130— Definitions  (dl.  s5) 
Rule  200— Permit  Requirements 
Rule  500 — Enforcement 
Rule  520— Civil  Penalties 
Rule  600 — Authorization 
Rule  610 — Petition  Procedure 

Ventura  County  Air  Pollution  Control 
District 

Rule  15 — Permit  Issuance 

Rule  54 — Sulfur  Compounds 

Rule  61 — Oil  Water  Separators 

Rule  64— Sulfur  in  Fuels 

Rule  67— Vacuum  Producing  Devices 

Rule  69 — Asphalt  Air  Blowing 

Rule  70— Gasoline  Storage  and  Transfer 

Rule  74.3— Paper,  Fabric,  and  Film 

Coating 
Rule  74.4— Cutback  Asphalt 
Rule  74.5— Dry  Cleaning 
Rule  74.6 — Degreasing 
Rule  74.8— Vacuum  Producing  Systems. 

Wastewater  Separators  and  Process 

Turnarounds 
Rule  80-^*ermits 
Rule  84 — (deleted)  Non-Complying 

Heaters 
Rule  103 — Stack  Monitoring 

Yuba  County  Air  Pollution  Control 
District 

Rule  1.1— Definitions 

Rule  2.0 — Open  Fires 

Rule  2.1— Exception  to  Rule  2.0 

Rule  2.3— Buming  on  "No  Bum"  Days 

Rule  2.5 — Permit  Regulations 

Rule  2.6— Buming  Hours 

Rule  2.7 — Agricultural  Buming 

Rule  2.9 — Prohibited  Buming 

Rule  2.11 — Fire  Prevention 

Rule  2.16 — Cost  of  Putting  Out  a  Fire 

There  are  a  wide  variety  of  mles 
covered  by  this  notice.  They  include 
open  buming  rules,  permit  rules,  and 
administrative  rules.  The  types  of 
changes  include  removal  of  dates  that 
have  passed  and  are  no  longer  relevant, 
name  changes,  clarifications  of 
language,  and  reorganization  of  rules. 
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Evaluation  Incorporation  by  reference  of  the  (164)  Revised  regulations  for  the 

All  these  rules  have  been  evaluated  ^**'*^  Implementation  Plan  for  the  State  following  APCD's  were  submitted  on 

and  found  to  be  consistent  with  the  °^  California  was  approved  by  the  October  16. 1985  by  the  Governor's 

Clean  Air  Act.  EPA  policy  and  40  CFR  Director  of  the  Federal  Register  on  July  designee. 

Part  51.  EPA's  detailed  evaluation  of  the  ^'  ^^^-  (')  Incorporation  by  Reference. 

rules  can  be  inspected  at  EPA's  Region  9  list  of  Subjects  in  40  CFR  Part  52  S^'k't^            °"!]*^j^°;m  ,.0      a 

office  in  San  Francisco.  ,,                       .  1     1  »■         a-  (7)  New  or  amended  rules  301-319  and 

Intergovernmental  relations.  Air  501,  adopted  6/I6/8I:  and  rules  502-514 

EPA  Action  Pollution  Control  Agency,  Incorporation  and  517-521.  adopted  1/8/80. 

This  notice  approves  the  rule  ^^  reference.  Ozone.  Particulate  matter.  (B)  Northern  Sonoma  County  APCD. 

revisions  listed  above  in  the  Hydrocarbons.  Sulfur  dioxide.  Nitrogen  (7)  Amended  rules  100. 120, 130  (dl 

Supplementary  Information  section  and  d'oxide.  Carbon  monoxide.  and  s5],  500,  520,  600,  and  610,  adopted 

incorporates  them  into  the  California  Dated:  October  6, 1986.  2/22/84,  and  amended  rule  200(a), 

SIP.  It  also  corrects  a  mistaken  Lee  M.  Thomas,  adopted  7/19/83. 

incorporation  of  Rule  210  into  the  SIP  for  Administrator.  1^1  Ventura  County  APCD. 

the  North  Coast  Air  Basin  districts  of  (^)  Amended  rules  15.  54,  61,  64.  67.  69. 

California.  PART  52— (AMENDED]  70.  74.3,  74.4,  74.5,  74.6,  74.8,  80,  and  103. 

EPA  is  taking  final  action  on  the  Q„KT,ort  v  „f  d=,^  i;7  r»,a„tor  i  Titio  revised  7/5/83. 

submittals  listed  in  this  notice  without  a  Subpart  F  of  Part  52.  Chapter  I.  TiUe  [2)  Previously  approved  and  now 

"noTpiiVs:!  an^aX^^^  Tentl^stollow?"''  '''^'"°"'' ''  ^^"'"^^'^  (withoVreplacement),  Rule  84. 

Jublic  comment.  This  is  being  done  ^"^'""^^^  ^'  ^°"°^'-  (D)  Yuba  County  APCD. 

because  the  amendments  are  not  Suboart  F— California  ^^^  Amended  rules  1.1,  2.0.  2.1.  2.3.  2.5. 

controversial  and  no  adverse  comments  ^    r-^a"romia  2.6.  2.7.  2.9.  2.11.  and  2.16,  adopted  3/5/ 

are  anticipated.  This  action  will  be  1-  The  authority  citation  for  Part  52  85. 

effective  60  days  from  the  date  of  this  continues  to  read  as  follows:  (165)  Revised  regulations  for  the 

Federal  RegUter.  unless  EPA  receives  AuUiority:  42  U.S.C.  7401-7642.  following  APCD's  were  submitted  by  the 

notice  within  30  days  of  pubhcation  that  ,  Co.»jo„  1=9  ^^n  ;«  Governor's  designee  on  November  12. 

J                   ■!■     1                X       -11 L  2.  Section  52.220  is  iqrr 

adverse  or  cntical  comments  will  be  ^rr,^„A^A  u„  »..,io;r.o  t,<...o^ot,Ko  ,     ^  , 

suhmittPd  If  a  notire  of  rritiral  amended  by  revismg  paragraphs  (j)  incorporation  by  Reference. 

Sn^ents  or  co™u  STemselves  are  (^Hl24)(vi)(B),  (vii)(B),  (viii)(B),  (ix)(B).  ^  NoSem  Sonoma  County  APCD. 

e™rthU  a™ wfllt"^^^^^  -3  Ll^rJZitVt'aZ  fcTf  °6lTnd  ^^-^ed  rule  130  s4.  ado'pted  7/9/ 

before  the  effective  date.  That  will  be  M"fi'luyrS,'^fnC      ^  ^  ^^  ®'-      o      u  o         .     ^     , 

done  by  publishing  two  notices.  One  ^  ,^i°  tfon  s//^  Z«or«nh  frUfil  Rn1«  ^^  ^°"*^  ^"^"^  ^'  ^^^''^^ 

notice  will  withdraw  the  final  action  for  ^c  ^^*>°"  52.220  paragraph(c)(6)  Rule  Management  District, 

nonce  wiu  wiinaraw  tne  iinai  acuon  lor  ^  f^^  ^^  Ventura  County  APCD  r ;>  Amended  rule  221  adooted  1/4/85 

Jie  rules  that  are  bemg  commented  on.  submitted  to  EPA  on  June  30, 1972  and  ^^^  Amended  rule  221.  adopted  1/4/85. 

The  second  notice  will  begin  a  new  approved  in  the  Federal  Register  on  P^^  Do<=  87-»273  Filed  4-16-87;  8:45  am) 

rulemaking  by  amiouncing  a  proposal  of  September  22. 1972  is  removed.  wluho  cooc  «««(mi 

the  action  and  establishing  a  comment  

period.  §  52.220.    Identification  of  plan. 

Rule  210  was  incorporated  into  the  SIP  *        *        ••        *  40  CFR  Part  52 

for  the  North  Coast  districts  on  July  31,  (c)  *  *  *  r  a_«_cqi   tia>_9i 

1985  (50  FR  30941).  EPA  incorporated  it  (124)  *  *  *  IA-4-FRL-3188-2] 

in  the  erroneous  belief  that  it  had  been  (vi)  Del  Norte  County  APCD.  Approval  and  Promulgation  of  State 

officially  submitted.  Such  was  not  the Plans,  Nortti  Carolina;  Minor  Revisions 

case.  Rule  210  addresses  Environmental  fB)  New  or  amended  rule  230,  adopted  to  State  Implementation  Plan 

Assessments,  which  EPA  does  not  act  December  14, 1981. 

on.  The  districts  affected  are  the  North  (vii)  Humboldt  County  APCD.  AGENCY:  Environmental  Protection 

Coast  Unified  AQMD.  the  Mendocino  *        .        *        *        *  Agency  (EPA). 

County  APCD,  and  the  Northern  mi  j^ew  or  amended  rule  230,  adopted  ACnOH:  Final  rule. 

Sonoma  County  APCD.  r»PrpmhprR  iqri 

^^^,0^  P™».,  _  Tv^'u)  Me'ndJS^o  County  A^,.  Zr^^rSS.^- '"°' "" 

The  Office  of  Management  and  Budget  ,„, .,                     ,    ,     ,     ,„„  Environmental  Management  submitted 

has  exempted  this  rule  from  the  ,.  ^f^  ^^^  °'  amended  rules  130  regulatory  amendments  for 

requirements  of  section  3  of  Executive  ^'"^J  "*=*  ^"^  ^  j*;  ^^'  '"^'  fjnlt       ''  incorporation  into  their  federally 

Order  12291.  Under  5  U.S.C.  605(b),  I  «"'?  ^30,  adopted  January  5. 1982.  approved  state  implemenfaUon  plan 

certify  that  this  revision  will  not  have  a  .  ('x)  Northern  Sonoma  County  APCD.  ^g^pj 

significant  economic  impact  on  a  .    .     1  Regulation  2D.0501,  concerning 

substantial  number  of  small  entities.  l^)  ^ew  or  amended  rules  130  compliance  with  emission  control 

(See  46  FR  8709.)  (introductory  text,  bl.  nl.  p5,  and  82).  standards,  is  being  changed  to  correct 

Under  section  307(b)(1)  of  the  Clean  220(c).  230.  and  260.  adopted  February  errors,  delete  unnecessary  phrases,  and 

Air  Act,  petitions  for  judicial  review  of  23. 1982  and  rule  200.  adopted  June  15.  g^d  clarity.  Regulations  2D.05O8,  0509. 

this  action  must  be  filed  in  the  United  ^^f'^y^  .   ■     r-            Aiv-r»  0514,  and  0916  are  being  changed  to  add 

States  Court  of  Appeals  for  the  l"'  Trmity  County  APCD.  ^NOTAs  that  had  been  left  out  and  to 

appropriate  circuit  by  June  16. 1987.  This  •        •        •        •        •  delete  extra  words  and  phrases, 

action  may  not  be  challenged  later  in  (B)  New  or  amended  rule  230,  adopted  Regulation  2D.0535  (Malfunctions, 

proceedings  to  enforce  its  requirements.  December  7. 1981.  Startup  and  Shutdown)  is  being  changed 

(See  section  307(b)(2).)  .        .        »        .        .  g^  ^^^  startup  and  shutdown  emissions 
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can  never  be  excused  as  malfunctions. 
The  excess  emissions  that  occur  during 
startup  and  shutdown  will  only  be 
regulated  by  section  .0535(g), 
specifically  intended  for  those 
conditions.  Regulation  2D.0535(g)  was 
disapproved  by  EPA  on  September  9, 
1986  (51  FR  32073).  All  excess  emissions, 
including  those  during  startup  and 
shutdown,  are  considered  violations. 
Until  .0535(g]  if  federally  approved  there 
will  be  no  other  procedure  except 
enforcement  to  deal  with  excess 
emissions  during  startup  and  shutdown. 

date:  This  action  will  be  effective  on 
June  16, 1987.  unless  notice  is  received 
with  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
ADDRESSES:  Copies  of  the  material 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Public  Information  Reference  Unit, 
Library  Systems  Branch,  U.S.  EPA,  401 
M  Street,  SW.,  Washington,  DC  20460 

United  States  Environmental  Protection 
Agency,  Region  IV,  Air  Programs 
Branch,  345  Courtland  Street,  NE.. 
Atlanta,  Georgia  30365 

Division  of  Environmental  Management, 
North  Carolina  Department  of  Natural 
Resources  and  Community 
Development,  512  North  Salisbury 
Street,  Raleigh,  North  Carolina  27611 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Bob  Peddicord,  Air  Programs 
Branch,  U.S.  EPA  Region  IV.  at  the 
above  address  and  telephone  number 
FTS  257-2864  or  commercial  (404)  347- 
2864.  Conmients  should  be  addressed  to 
Mr.  Peddicord. 

SUPPLEMENTARY  INFORMATION:  On 

February  25, 1986,  the  State  of  North 
Carolina  submitted  ten  (10)  minor 
revisions  to  their  state  implementation 
plan.  The  revisions  were  adopted  by  the 
Environmental  Management 
Commission  on  February  13, 1986,  after 
a  public  hearing  held  on  November  15. 
1985. 

The  regulations  amended  were:  15 
NCAC  2D.0501,  .0508,  .0509,  .0514,  .0524. 
.0533,  .0535,  .0916,  .0917,  and  2H.0603. 
EPA  approves:  2D.0501,  .0508,  .0509. 
.0514.  .0535,  and  .0916,  in  order  to  make 
them  federally  enforceable. 

RegulaUon  2D.0533  (Stack  Height) 
2D.0917  (Auto  &  Light  Duty  Truck 
Manufacturing)  and  2H.0603  (Permits) 
are  being  processed  in  separate  notice. 
Regulation  2D.0524  is  a  new  source 
performance  standard  and  is  also  being 
processed  separately. 

The  amendments  approved  in  the 
present  notice  are  now  described. 

2D.0501    Compliance  with  Emission 
Control  Standards.  The  amendments 


clarify  this  regulation  by  removing 
unnecessary  phrases.  Upon  this 
clarification  the  testing  and  sampling 
methods  described  in  the  regulation  are 
more  easily  understood. 

2D.0508    Control  of  Particulates  from 
Pulp  and  Paper  Mills.  The  amendments 
to  ^is  regulation  simply  add  words  and 
phrases  that  had  been  inadvertently 
omitted. 

2D.0509    Particulates  from  Mica  or 
Feldspar  Processing  Plants.  The  changes 
to  this  regulation  consist  of  adding 
words  and  units  that  were  left  out 
originally.  This  was  done  for  clarity. 

2D.0514    Control  of  Particulates  from 
Ferrous  Jobbing  Foundries.  The  change 
makes  it  clear  that  any  foundry  existing 
before  January  1, 1972  shall  faU  under 
this  regulation. 

2D.0535    Malfunction,  Startup,  and 
Shutdown.  The  State's  intent  is  to  have 
the  emission-excesses  that  occur  during 
startup  and  shutdown  regulated  only  by 
the  par  of  the  regulation  intended  to  do 
that  (.0535(g)).  To  accomplish  this  they 
stated  that  those  excesses  do  not  fall 
under  the  malfunction  section  (.0535(c)). 

2D.0916    Determination:  VOC 
emissions  from  Bulk  Gasoline 
Terminals.  The  change  in  this  regulation 
clarifies  a  reference  made  to  the  Code  of 
Federal  Regulations. 

Final  Action 

Since  the  amendments  to  regulations 
2Di0501,  .0508,  .0509,  .0514,  .0535,  and 
.0916  are  consistent  with  EPA  policy  and 
requirements,  they  are  hereby  approved. 
EPA  is  publishing  this  action  without 
prior  proposal  because  the  agency  views 
this  as  a  noncontroversial  amendment 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  June  16. 
1987,  unless  notice  is  received  within  30 
days  of  its  publication  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  such  notice  is  received, 
this  action  will  be  withdrawn  and  two 
(2)  subsequent  notices  will  be  pubhshed 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  the  other 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  notice  is  received,  the  public  is 
advised  that  this  action  will  be  effective 
Juae  16, 1987. 

Under  5  U.S.C.  605(b),  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

Under  section  307(b)(b)(l)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
cijcuit  by  June  16. 1987.  This  action  may 
not  be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

The  O^ce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Particulate 
matter.  Intergovernmental  relations. 
Incorporation  by  reference. 

Note.— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
North  Carolina  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982. 

Dated:  Aprill3, 1987. 
Lee  M.  Thomas, 
Administrator. 

PART  52— [AMENDED] 

Part  52  of  Chapter  1.  Title  40.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  II— North  Carolina 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(52)  to  read  as 
follows: 

$52.1770    ktontificatkMi  of  plan. 

(c)  *  •  * 

(52)  Minor  revisions  to  Title  15  of  the 
North  Carolina  Administrative  Code  (15 
NCAC)  were  submitted  to  EPA  on 
February  25, 1986. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  February  25, 1986  from 
the  State  of  North  Carolina  to  EPA,  and 
Amendments  in  the  following 
regulations  which  were  adopted  by  the 
North  Carolina  Environmental 
Management  Commission  on  February 
13, 1986: 

2D.0501    Compliance  with  Emission 

Control  Standards 
2D.0508    Control  of  Particulates  from 

Pulp  and  Paper  Mills 
2D.0509    Particulates  from  Mica  and 

Feldspar  Processing  Plants 
2D.0514    Control  of  Particulates  from 

Ferrous  Jobbing  Foundries 
2D.0535    Malfunctions,  Startup  and 

Shutdown 
2D.0916    Determination:  VOC 

Emissions  from  Bulk  Gasoline 

Terminals 

(ii)  Other  material — None. 
[FR  Dot  87-8673  Filed  4-1&-87;  8:45  am) 
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40  CFR  Part  180 

tPP  4F2M7/RM5;  FRL-31S9-1] 

Pesticide  Tolerance  for  Sodium  Salt  of 
Fomesafen 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
sodium  salt  of  fomesafen  in  or  on 
soybeans.  This  regulation  to  establish 
the  maximum  permissible  level  for 
residues  of  sodium  salt  of  fomesafen  in 
or  on  soybeans  was  requested  by  ICI 
Americas,  Inc. 

EFFECTIVE  DATE:  Effective  on  April  17, 
1987. 

address:  Written  objections  may  be 

submitted  to  the:  Hearing  Clerk  (A-110). 

Environmental  Protection  Agency,  Rm. 

3708,  401  M  St..  SW..  Washington.  DC 

20460. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail: 

Richard  F.  Mountfort,  Product  Manager 
(PM)  23.  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  237.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703- 
557-1830). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  July  IB.  1984  (49  FR  29134). 
which  announced  that  ICI  Americas. 
Inc..  Concord  Pike  and  New  Murphy 
Road.  Wilmington,  DE  19897,  had 
submitted  a  pesticide  petition  (4F2997) 
to  EPA  proposing  that  40  CFR  Part  180 
be  amended  by  establishing  tolerances 
for  the  herbicide  sodium  salt  of 
fomesafen.  5-(2-chloro-4- 
(trifluoromethyl)phenoxy]-A^- 
(methylsulfoynl)-2-nitrobenzamide,  in  or 
on  the  commodity  soybeans  at  0.05  part 
per  million  (ppm). 

There  were  no  comments  received  In 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  include 
plant  and  animal  metabolism  studies;  a 
rat  oral  lethal  dose  (LDm)  with  an  LDm 
of  1,250  milligrams/kilogram  (mg/kg)  of 
body  weight;  a  90-day  rat  feeding  study 
with  a  no-observed-effect  level  (NOEL) 
of  0.25  mg/kg/day  (5  ppm);  two  rat 
teratology  studies  with  a  developmental 
NOEL  of  7.5  mg/kg/day  with  no  terata 
up  to  and  including  200  mg/kg/day 
(highest  dose);  a  rabbit  teratology  study 
with  a  maternal  NOEL  of  10  mg/kg/day 


with  no  developmental  toxicity  up  to 
and  including  40  mg/kg/day  (highest 
dose);  a  two-generation  rat  reproduction 
study  with  a  NOEL  of  12.5  mg/kg/day 
(1,000  ppm);  a  6-month  dog  feeding  study 
with  a  NOEL  of  1.0  mg/kg/day;  a  2-year 
mouse  oncogenicity  study  with  a 
statistically  significant  increased 
incidence  of  liver  adenomas  in  males  at 
1. 100,  and  1,000  ppm  and  in  females  at 
100  and  1,000  ppm,  and  a  statistically 
significant  increased  incidence  of  liver 
carcinomas  and  combined  liver 
carcinomas  and  adenomas  in  both  sexes 
at  1,000  ppm.  the  highest  dose  tested;  a 
2-year  rat  chronic  feeding/oncogenicity 
study  with  a  systemic  NOEL  of  0.25  mg/ 
kg/day  (5  ppm)  and  no  observed 
oncogenic  potential  under  conditions  of 
the  study  up  to  and  including  50  mg/kg/ 
day  (1,000  ppm),  the  highest  dose  tested; 
rat  bone  marrow  cytogenetic  studies, 
positive;  a  rat  DNA  Covalent  Binding 
study  suggesting  no  binding  capacity; 
Ames  tests  in  several  strains  with  and 
without  activation,  negative; 
mammalian  cell  transformation  test  in 
baby  hamster  kidney  fibroblasts, 
negative;  and  a  mouse  dominant  lethal 
assay,  negative. 

The  Agency  carried  out  a  weight  of 
the  evidence  review  of  all  relevant  data 
and  concluded  that  fomesafen  is  a 
Category  C  oncogen  (possible  human 
carcinogen  with  limited  evidence  of 
carcinogenicity  in  animals  in  the 
absence  of  human  data).  The  Agency 
has  evaluated  dietary  exposure  to 
fomesafen  residues  for  the  commodity 
proposed,  using  extreme  worst-case 
assumptions.  Assuming  that  100  percent 
of  the  soybean  crop  will  have  residues 
at  the  tolerance  level  (0.05  ppm),  using  a 
multistage  model  the  upper  limit  on 
dietary  oncogenic  risk  is  calculated  to 
be  2.2  incidences  in  one  million 
(2.2  XIO'*).  Actual  risk  will  be  less, 
since  not  all  of  the  soybean  crop;  will  be 
treated,  and  those  crop  treated  and  sold 
will  have  residues  less  than  0.05  ppm. 

Based  on  the  NOEL  of  0.25  mg/kg/day 
in  the  rat  oncogenicity  study  and  a 
hundredfold  safety  factor,  the 
acceptable  daily  intake  (ADI)  has  been 
set  at  0.0025  mg/kg/day  with  a 
maximum  permissible  intake  of  0.15  mg/ 
day  for  a  60-kg  person.  These  tolerances 
have  a  theoretical  maximum  residue 
contribution  of  0.0000115  mg/day  in  a 
1.5-kg  diet  and  would  utilize  0.46  percent 
of  the  ADL 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
sodium  salt  of  fomesafen.  The 
metabolism  of  sodium  salt  of  fomesafen 
in  plants  and  animals  is  adequately 
understood  for  purposes  of  the 
tolerances  set  forth  below.  However, 
additional  clarification  is  needed  for  a 


subset  of  the  rat  metabolism  study  in 
which  multiple  dosing  was  used.  An 
analytical  method,  electron  detection 
gas  chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  this 
tolerance  to  publication  of  the 
enforcement  methodology  in  the 
"Pesticide  Analytical  Manual  Volume 
n."  the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from: 

William  Crosse,  Chief.  Information 
Services  Branch,  Program 
Management  and  Support  Division 
rrS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number 
Rm.  223.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
There  is  no  expectation  of  secondary 
residues  in  meat,  milk,  poultry,  and  eggs. 
Based  on  the  information  cited  above, 
the  Agency  has  determined  that 
establishing  the  tolerances  for  residues 
of  the  pesticide  in  or  on  the  listed 
commodity  will  protect  the  public 
health.  Therefore,  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Section  408(ej.  68  Stat.  514  (21  U-S-C 
346a(e))) 
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Ust  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  April  10, 1987. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  New  §  180.433  is  added,  to  read  as 
follows: 

§180.433    Sodium  salt  of  fomesaf en; 
tolerance  for  residues. 

Tolerances  are  established  for  the 
residues  of  sodium  salt  of  fomesafen,  5- 
(2-chloro-4-(trifluoromethyl)phenoxy]-A/- 
{methylsulfonyl)-2-nitrobenzamide,  in  or 
on  soybeans  at  0.05  part  per  million. 

(FR  Doc.  87-8675  Filed  4-16-87;  8:45  am] 
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Vol.  52,  No.  74 
Friday.  April  17.  1987 


This  section   o<  the   FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  pnjrpose  of  these  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  tfie  rule 
making  prior  to  the  adoption  of  the  finai 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children; 
Funding  Formula 

AGENCY:  Food  and  Nutrition  Service. 

USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Department  proposes  to 
amend  the  WIC  Program  Regulations  by 
adding  language  describing  in  greater 
detail  the  formula  through  which  the 
Department  shall  allocate  program 
funds  to  State  agencies.  This  proposed 
amendment  would  also  entail  a  change 
in  the  formula  itself.  Because  it  is  not 
possible  to  serve  all  eligible  persons,  a 
formula  is  needed  that  would  place 
greater  emphasis  on  the  efficient  use  of 
funds,  and  on  the  targeting  of  available 
resources  to  serve  persons  most  in  need. 
In  accordance  with  this  amendment 
which  embodies  the  necessary  formula, 
the  Department  would  henceforth 
allocate  funds  to  State  agencies  based 
not  only  on  each  State  agency's  current 
operating  level  and  extent  of  potential 
eiigibles  to  be  served,  but  also  on  its 
success  in  reaching  persons  at  greatest 
nutritional  risk.  Use  of  this  formula 
would  commence  with  the  Fiscal  Year 
1988  funds  allocation.  The  Department 
expects  that  the  use  of  this  formula 
would  encourage  State  agencies  to  serve 
the  maximum  number  of  high  risk 
persons  within  the  limits  of  available 
funding. 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  June  1. 
1987. 

ADDRESS:  Comments  may  be  mailed  to 
Patrick  J.  Clerkin.  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service.  USDA.  3101 
Park  Center  Drive.  Room  407. 
Alexandria,  Virginia  22302,  (703)  75ft- 
3746. 


SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12297,  and  has 
been  determined  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
rule  would  have  an  impact  on  the 
economy  of  $100  million  or  more.  This 
rule  would  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers; 
individual  industries;  Federal.  State  or 
local  government  agencies;  or 
geographic  regions.  Nor  would  this  rule 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  determined  that  this 
proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  does  not  contain  reporting  or 
recordkeeping  requirements  subject  to 
approval  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V,  and  final  rule  related 
notice  published  June  24. 1983  (48  FR 
29114)). 

Background 

Statutory  Requirements 

The  Department's  authority  to 
prescribe  a  WIC  funds  allocation 
formula  is  found  in  section  17  of  the 
Child  Nutrition  Act  (CNA)  of  1966  (42 
U.S.C.  1786).  Section  17(i)  requires  the 
Department  to  ".  .  .  divide  among  the 
State  agencies,  the  funds  provided  in 
accordance  with  this  section  on  the 
basis  of  a  formula  determined  by  the 
Secretary."  Section  17(g)  authorizes  the 
Secretary  to  use  one-half  of  1  percent  of 
the  funds  appropriated  each  fiscal  year 
for  the  WIC  Program,  not  to  exceed  $3 


million.  ".  .  .  for  the  purpose  of 
evaluating  program  performance, 
evaluating  health  benefits,  and 
administration  of  pilot  projects, 
including  projects  designed  to  meet  the 
special  needs  of  migrants.  Indians  and 
rural  populations."  Public  Laws  99-500 
and  591,  enacted  October  17, 1986, 
amended  the  CNA.  This  legislation 
expanded  the  use  of  evaluation  funds  to 
include  the  preparation  of  the 
participation  report  required  under 
subsection  (d)(4),  and  the  provision  of 
technical  assistance  to  improve  State 
agency  administrative  systems.  Section 
17(h)(1)  of  the  CNA  then  requires  the 
Secretary  to  "make  20  percent  of  the 
funds  provided  under  this  section  each 
fiscal  year  (other  than  funds  expended 
for  evaluation  and  pilot  projects  under 
subsection  (g)  of  this  section)  available 
for  State  agency  and  local  agency 
administrative  costs."  In  summary,  the 
authorizing  legislation  permits  the 
Department  to  deduct  "evaluation 
funds"  from  the  total  funding  available, 
and  requires  that  the  balance  be 
allocated  to  State  agencies  in  a  ratio  of 
80  percent  for  food  and  20  percent  for 
administration  and  program  services 
costs. 

The  legislation  amending  the  CNA 
placed  an  additional  requirement  upon 
the  allocation  of  funds  to  State  agencies 
for  Fiscal  Year  1987  and  thereafter.  A 
new  paragraph  17(g)(2)  was  inserted, 
directing  the  Department  to  allocate 
funds  to  State  agencies  in  a  manner  that 
makes  a  prescribed  amount  of  funds 
available  first  for  service  to  eligible 
migrant  populations.  The  prescribed 
level  of  such  migrant  funding  is  nine- 
tenths  of  1  percent  of  the  sums 
appropriated  for  each  fiscal  year. 

Current  Funding  Formula 

The  formula  currently  in  use  emerged 
from  extensive  consultations  between 
the  Department  and  the  State  agencies, 
held  during  the  latter  portion  of  Fiscal 
Year  1983.  The  State  agencies  generally 
agreed  that  the  most  equitable  type  of 
funds  allocation  at  that  time  would  be 
one  based  on  each  State's  relative 
number  of  potential  WIC  eiigibles  but 
that  existing  program  operations  should 
not  be  disrupted  in  order  to  achieve  that 
objective.  For  example,  a  State  agency 
that  had  already  extended  program 
benefits  to  a  relatively  large  number  of 
its  potential  eiigibles  should  not  be 
required  to  reduce  its  funding  level  to 
make  funds  available  for  program 
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expansion  in  States  which  had  not 
These  considerations  led  to  the 
formulation  of  two  basic  funding 
principles:  stability  funding  and  directed 
program  growth.  These  principles  form 
the  basis  for  the  two  part  formula 
currently  in  use. 

1.  Stability  Funding 

In  allocating  funds  to  State  agencies, 
first  priority  is  given  to  maintaining  each 
State  agency's  existing  operating  level 
to  the  extent  that  funds  are  available. 
Accordingly,  every  State  agency 
receives  an  amount  of  funds  for  food 
costs  based  on  the  amount  it  received 
the  prior  year  adjusted  for  anticipated 
inflation.  This  amount  is  reduced  for  any 
State  agency  that  failed  to  use  at  least 
95  percent  of  its  prior  year  food  funding 
(stabihty  and  growth  combined],  as  an 
inducement  for  State  agencies  to  use  all 
funds  allocated  to  them  (without 
overspending).  The  reduction  is 
calculated  by  subtracting  the  State 
agency's  actual,  prior-year  food  cost 
from  95  percent  of  the  food  funds  it 
received  for  the  prior  fiscal  year. 
Funding  for  administration  and  program 
services  costs  is  calculated  as  a 
percentage  of  the  State  agency's  food 
funding  level.  Every  State  agency  must 
be  funded  at  the  full  stability  level 
before  any  funds  are  allocated  through 
the  growth  formula. 

2.  Growth  Funding 

Once  the  stability  funding 
requirements  have  been  satisfied,  any 
funds  remaining  available  are  allocated 
through  the  growth  formula.  This 
formula  was  designed  to  move  the  WIC 
Program  toward  the  long-term  objective 
of  enabling  each  State  agency  to  serve 
the  same  proportion  of  its  potentially 
eligible  women,  infants  and  children. 
Accordingly,  the  growth  formula  is 
based  on  each  State's  relative  number  of 
persons  below  185  percent  of  the 
Poverty  Income  Guidelines,  its  infant 
mortality  and  its  low-weight  births.  The 
Department  uses  the  formula  to 
determine  what  each  State  agency's 
proportionate  share  of  the  funds 
available  for  allocation  would  be  if  all 
such  funds  were  allocated  solely  on  the 
basis  of  these  factors;  this  figure  is 
known  as  the  State  agency's  "growth 
share."  A  State  agency  qualifies  for 
growth  funding  to  the  extent  that  (1)  its 
growth  share  exceeds  what  is  provided 
under  the  stability  formula;  and  (2) 
funds  are  available  for  growth  funding. 
As  with  the  stability  formula,  each  State 
agency  receives  an  amount  of  food 
funds  generated  by  the  formula,  plus  a 
related  amount  of  administrative 
funding. 


Concerns  About  the  Existing  Formula 

The  Department  first  used  the 
allocation  formula  described  above  to 
determine  each  State  agency's  Fiscal 
Year  1984  funding  level,  and  has 
retained  it  in  substantially  the  same 
form  since  that  time.  While  the  use  of 
this  formula  has  generally  promoted  the 
dual  objectives  of  program  stability  and 
controlled  program  growth,  it  has  not 
discriminated  between  those  State 
agencies  that  have  used  their  funds 
efficiently  and  effectively  and  those  that 
have  not.  All  States  have  received 
stability  grant  increases  based  solely  on 
an  economic  indicator  (inflation).  In 
addition,  growth  States  received  grant 
increases  based  on  demographic  data 
only.  In  neither  case  has  consideration 
been  given  to  how  efficiently  and 
effectively  each  State  agency  utilized 
the  grant  it  received.  There  is  one 
dimension  of  State  e^iciency  and 
effectiveness  that  the  Department 
considers  most  reflective  of  a  State 
agency's  management  of  its  grant.  This 
is  the  targeting  of  benefits  to  the  highest 
risk  eligibles. 

Efforts  To  Revise  the  Existing  Formula 

Alternative  Formula  Proposed  by  the 
Department 

It  is  the  Department's  intent  to  initiate 
a  revised  formula  that  responds  to  the 
concerns  discussed  above.  On 
September  9. 1986,  the  Department 
published  a  proposed  rule  encompassing 
an  alternative  formula  for  allocating 
funds  to  State  agencies.  Under  this 
proposed  formula,  the  stability  funding 
concept  would  have  been  retained  but 
redefined  to  exclude  the  annual 
adjustment  for  anticipated  inflation. 
Each  State  agency  would  have  received 
its  prior  year  food  grant  for  stability 
food  funding  unadjusted  for  inflation. 
Residual  funds  (that  is,  funds  remaining 
available  for  allocation  after  every  State 
agency  had  been  funded  at  its  full 
stability  level)  would  have  been 
allocated  among  all  State  agencies  on 
the  basis  of  their  relative  success  in 
identifying  and  serving  the  highest  risk 
persons  within  their  eligible  populations. 
For  this  purpose,  "highest  risk"  would 
have  been  defined  as  women,  infants 
and  children  enrolled  in  Priorities  I,  II 
and  III.  Additional  features  of  the 
proposed  formula  included: 

•  Retention  of  the  95  percent 
performance  standard. 

•  Crediting  each  State  agency's  prior 
year  operating  level  with  50  percent  of 
the  food  funds  it  had  voluntarily  made 
available  for  recovery,  for  purposes  of 
calculating  the  State  agency's  stability 
food  funding  level.  This  feature  had 
been  conceived  as  an  incentive  for  State 


agencies  to  return  unneeded  funds  for 
reallocation. 

•  Adjustment  of  each  State  agency's 
enrollment  in  Priorities  I  through  III  by 
its  "participation  rate."  This  adjustment 
had  been  designed  to  factor  each  State 
agency's  relative  success  in  enhancing 
the  efficiency  of  food  funds  usage  by 
only  considering  enroUees  that  received 
food  or  a  food  instrument. 

•  Capping  each  State  agency's 
combined  stability  and  residual  food 
funding  level.  The  State  agency's  food 
grant  would  have  been  precluded  from 
exceeding  the  amount  needed  to  serve 
100  percent  of  the  State  agency's 
reported  income-eligible  population. 
This  funding  cap  would  have  prevented 
the  allocation  of  more  funds  to  a  State 
agency  than  could  realistically  be  used. 

This  food  funding  formula  had  been 
designed  to  reward  those  State  agencies 
that  had  successfully  targeted  Program 
beneflts  to  persons  in  the  three  highest 
priority  groups.  It  was  intended  for 
implementation  in  Fiscal  Year  1987. 

Comments  and  Consultations 

Comments  on  the  proposed  rule  were 
accepited  until  November  9, 1986. 
Altogether,  647  comments  were 
received. 

Many  commentors  took  exception  to 
the  Department's  announced  intent  to 
initiate  the  revised  funding  formula 
during  Fiscal  Year  1987.  They  contended 
that  State  agencies  had  already  planned 
and  budgeted  on  the  basis  of  grants  they 
could  expect  to  receive  under  the 
existing  formula;  changing  in  mid-year 
would  disrupt  program  operations. 

During  the  comment  period,  the 
enactment  of  Pub.  L  99-500  and  Pub.  L 
99-591  limited  the  Department's 
discretion  with  regard  to 
implementation.  This  legislation 
attached  the  following  proviso  to  the 
Fiscal  Year  1987  WIC  appropriation: 
".  ,  .  that  none  of  the  funds  provided 
herein  shall  be  used  to  issue  interim  or 
final  regulations  before  May  1, 1987,  to 
modify  the  formula  used  during  Fiscal 
Year  1986  to  divide  funds  among  State 
agencies  under  section  17(i)  of  [the 
CNA]  to  carry  out  [the  Program],  or  to 
implement  such  regulations  before 
October  1, 1987."  In  the  conference 
report  on  this  legislation,  the  Congress 
further  directed  the  Department  to  issue 
a  final  funding  regulation  "as  soon  after 
May  1  as  possible,  and  in  no  case  later 
than  July  1, 1987,  with  an 
implementation  schedule  to  coincide 
with  the  beginning  of  the  fiscal  year." 
The  conference  report  expressed  the 
Congressional  expectation  that  "this 
timetable  will  allow  States  to  plan  for 
and  properly  implement  any  new 
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formula."  H.R.  Rep.  1005,  99lh  Cong.,  2nd 
Sess.  403  (1986).  Pursuant  to  this 
legislative  directive,  the  Department 
intends  to  commence  allocating  funds  to 
State  agencies  under  a  revised  formula 
at  the  beginning  of  Fiscal  Year  1988. 

The  aforementioned  conference  report 
also  expressed  congressional  intent 
regarding  the  manner  in  which  the 
Department  should  proceed  in 
developing  a  revised  formula.  The 
conferees  directed  the  Department ". . . 
to  issue  a  new  proposed  regulation  for 
the  allocation  of  WIC  funds  to  the  State 
agencies,  superceding  the  proposed 
regulation  issued  on  September  9, 1986. 
The  new  regulation  should  be 
promulgated  after  arriving  at  a 
consensus  with  the  State  WIC  directors 
and  other  interested  parties."  Id.  In 
response  to  this  statement,  the 
Department  consulted  with  the  WIC 
community  over  and  above  the 
solicitation  and  analysis  of  public 
comments  intrinsic  to  the  Federal 
rulemaking  process. 

Consultations  between  the 
Department  and  the  National 
Association  of  WIC  Directors  (NAWD) 
were  initiated.  The  NAWD  identified  a 
set  of  principles  which  they  felt  any 
funding  formula  developed  should  be 
expected  to  satisfy.  These  principles,  as 
well  as  concerns  expressed  by  other 
commentors,  will  be  discussed  later  in 
this  preamble  in  connection  with  the 
particular  formulaic  and  programmatic 
issues  to  which  they  relate.  Having 
identified  these  principles,  the  NAWD 
addressed  the  mechanics  of  a  formula 
that  they  believed  met  these  principles 
and  formalized  that  suggested  formula 
as  a  comment  to  the  September  9 
proposed  rule.  The  majority  of  formal 
comments  subsequently  received  by  the 
Department  substantially  endorsed  the 
NAWD's  recommended  formula  and 
principles. 

The  Department  has  reviewed  the 
NAWD  proposed  formula  and  has 
determined  that  with  some  exceptions, 
the  formula  put  forth  by  the  NAWD 
addresses  the  Department's  major  policy 
objectives  while  accommodating  many 
of  the  objections  raised  by  commentors 
to  the  Department's  initial  proposal.  One 
major  principle  imderlying  the  NAWD's 
recommendations  was  that  the  funding 
formula  should  provide  for  both  growth 
and  targeting.  Further,  the  NAWD 
advocated  that  when  growth  funds  exist, 
greatest  growth  opportunity  should  be 
provided  to  high  need,  highly  targeted 
State  and  Indian  agencies,  but  that  some 
growth  opportunity  should  also  be 
provided  to  either  high  need  or  high 
targeted  State  and  Indian  agencies. 


Funding  Formula  Reproposed 

After  considering  all  comments,  the 
Department  has  concluded  that  an 
alternative  formula  to  that  proposed  in 
the  September  9  rule  would  accomplish 
the  objective  of  targeting  funds  to  State 
agencies  with  the  best  targeting 
performance.  The  formula  the 
Department  now  proposes  is  described 
below;  detailed  explanations  of  its 
constituent  parts  are  presented  in  the 
discussion  of  formulaic  issues  later  in 
this  preamble.  Under  this  proposed 
formula,  WIC  food  funds  would  be 
allocated  to  State  agencies  as  follows: 

1.  Stability  Funding.  To  the  extent  that 
funds  are  available,  each  State  agency 
would  receive  stability  food  funds  equal 
to  its  prior  year  grant  level  increased  by 
an  inflation  factor.  This  factor  would  be 
determined  on  the  basis  of  each  State 
agency's  service  to  persons  imputed  to 
be  in  Priorities  I  through  III.  This  is 
referred  to  as  the  "targeted  inflation" 
element  The  95  percent  performance 
standard  and  the  50  percent  voluntary 
recovery  credit  would  be  retained  as 
presented  in  the  September  9  proposed 
rule. 

To  effect  compliance  with  Pub.  L  9&- 
500  and  99-591,  a  migrant  funding 
procedure  has  been  built  into  the 
stability  component.  This  procedure  has 
been  designed  to  provide  the  statutorily 
required  level  of  funding  for  Program 
services  to  migrants  while  taking  into 
consideration  the  levels  of  service  to 
this  population  that  State  agencies  have 
already  achieved.  Whenever 
expenditiu^s  for  migrants  are  expected 
to  fall  below  the  statutorily  prescribed 
level  (nine-tenths  of  1  percent  of  the 
sums  appropriated  for  the  applicable 
fiscal  year),  the  Department  will  raise 
the  shortfall  amount  through  the 
proportional  reduction  in  all  State 
agencies'  stability  food  grants  and 
redistribute  this  amount  among  State 
agencies  that  had  reported  service  to 
migrants  in  the  preceding  Hscal  year. 
This  procedure  is  one  operation  in  the 
establishment  of  State  agencies'  initial 
grant  levels  and  should  not  be  confused 
with  recoveries  and  reallocations. 
2.  Residual  Funding. 
•  Targeting  Component 
Fifty  (50)  percent  of  any  residual  food 
funds  would  be  allocated  on  the  basis  of 
each  State  agency's  service  to  pregnant 
women,  breastfeeding  women  and 
infants  imputed  to  be  in  Priority  I.  Each 
State  agency's  imputed  Priority  I 
participation  level  would  be  divided  by 
the  corresponding  national  aggregate 
figure.  The  resulting  percentage  would 
be  applied  to  the  total  amount  of  funds 
available  for  allocation  in  this 
component 


•  Growth  Component. 
Fifty  (50)  percent  of  any  residual 
funds  would  be  allocated  through  the 
existing  growth  formula.  However,  the 
Department  would  adjust  the  growth 
shares  for  Alaska,  Guam,  Hawaii  and 
any  Indian  State  agencies  located  within 
their  borders  by  the  same  factors  used 
to  adjust  payments  to  these  States  under 
the  Thrifty  Food  Plan  Index,  before 
determining  whether  these  State 
agencies'  growth  shares  exceeded  the 
amounts  provided  them  under  the 
stabihty  and  targeting  components. 

Thus,  each  State  agency  would 
receive  for  food  costs  each  fiscal  year 
the  sum  of  the  amoimts  generated  under 
the  stability,  targeting  and  growth 
components  except  that  each  State 
agency  would  be  limited  to  a  15  percent 
increase  over  its  prior  year's  food  grant 
The  15  percent  cap  is  intended  to  limit 
the  increase  a  State  agency  receives  to 
an  amount  that  realistically  can  be 
utihzed.  Every  State  agency  would 
receive  stabihty  funds  and  every  State 
agency  serving  Priority  I  persons  would 
receive  targeting  funds;  however,  only 
those  State  agencies  qualifying  as 
growth  States  through  the  operation  of 
the  existing  growth  formula  would 
receive  growth  funds.  If  the  sum  of  the 
stability,  targeting  and  growth  amounts 
for  any  Indian  State  agency  is  less  than 
the  amount  necessary  to  meet  the 
anticipated  rate  of  iniflation.  the  sum 
would  be  increased  to  reflect  the 
anticipated  inflation  level. 

For  commentors  who  are  interested  in 
reviewing  the  full  formula  database  and 
mathematical  operations,  an  information 
package  is  available.  Copies  of  the 
document  will  be  forwarded  to  all  State 
agencies  administering  the  WIC 
Program  and  to  all  FNS  regional  offices. 
Copies  will  also  be  made  available  to 
other  interested  parties  upon  their 
request.  Requests  should  be  submitted 
in  writing  to  the  addressee  identified  at 
the  opening  of  this  preamble. 

The  provisions  of  this  proposed  rule 
do  not  address  planned  changes  to  the 
formula  to  be  used  to  allocate  funds  for 
administrative  and  program  services 
costs.  Commentors  responding  to  the 
September  9, 1986,  proposed  rule  were 
invited  to  offer  recommendations  for 
such  a  revision,  but  few  did  so.  The 
proposed  regulatory  language  set  forth 
in  this  document  states  the  formula 
currently  used  for  determining  State 
agencies'  administrative  and  program 
services  grants. 

Programmatic  and  Formulaic  Issues 

During  the  evolution  of  the  formula 
the  Department  now  proposes,  the 
NAWD,  other  commentors,  the 
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Department  and  other  interested  parties 
identified  a  number  of  programmatic 
and  foimulaic  issues.  These  issues  may 
be  broadly  classified  into  two  generic 
categories:  Issues  involving  the  general 
conception  of  the  formula,  and  issues 
involving  one  or  more  of  the  formula's 
constituent  parts. 

General  Conception  of  the  Formula 

1.  Formula  Objectives 

The  formula  currently  in  use  was 
designed  to  promote  the  dual  policy 
objectives  of  stability  and  growth.  The 
September  9  proposed  rule  would  have 
substituted  targeting  for  growth.  The 
formula  now  proposed  reflects  three 
policy  objectives:  Stability,  targeting 
and  growth. 

a.  Stability.  All  commentors  who 
addressed  the  matter  of  inflation 
objected  to  redefming  stability  funding 
in  a  way  that  totally  excluded 
allowances  for  inflation.  They 
maintained  that  a  "stability"  food  grant 
without  inflation  would  not  provide 
stability  because  rising  costs  would 
make  food  grants  worth  less  in  real 
terms.  Comments  on  this  matter 
generally  asserted  that  every  State 
agency  should  be  guaranteed  a  funding 
level  equal  to  its  prior  year  grant  plus 
inflation.  To  achieve  this,  some 
commentors  recommended  the  "targeted 
inflation"  method  while  others  stated 
that  the  mechanics  of  the  inflation 
adjustment  must  depend  on  the  nature 
of  the  rest  of  the  formula.  The 
Department  has  adopted  the  targeted 
inflation  approach,  but  has  provided  an 
exception  for  Indian  State  agencies.  This 
exception  will  be  discussed  in  detail 
later  in  this  preamble. 

New  definitions  of  stability  and 
residual  funds  have  been  inserted  in  the 
"Definitions"  section  of  the  regulations. 

b.  Targeting.  Some  commentors 
questioned  the  appropriateness  of 
targeting  as  a  policy  objective  to  be 
pursued  through  funding  decisions.  In 
their  view,  the  priority  system  has  been 
established  as  a  management  tool  and 
has  no  application  to  a  funding  formula. 
It  was  also  asserted  that  the  existing 
distribution  of  Program  enrollment 
among  priority  groups  demonstrates  that 
targeting  has  already  been  achieved. 
Since  over  75  percent  of  the  national 
WIC  caseload  already  consists  of 
persons  in  Priorities  I  through  III, 
expecting  to  achieve  a  higher  level  of 
enrollment  in  these  priority  groups  may 
be  unrealistic.  The  Department  notes, 
however,  that  approximately  48  percent 
of  the  persons  enrolled  in  the  top  three 
priority  groups  are  Priority  III  children 
while  only  15  percent  are  Priority  I 
pregnant  women.  Consequently,  the 


Department  believes  most  State 
agencies  can  achieve  further  targeting. 

In  addition,  a  number  of  commentors 
asserted  that  the  method  of  allocating 
residual  funds  presented  in  the 
September  9  proposed  rule  could  not 
achieve  its  stated  objective  of  promoting 
targeting.  These  commentors  maintained 
that  State  agencies  with  large  programs 
would  receive  residual  funds  on  the 
basis  of  large  numbers  of  high  risk 
persons,  regardless  of  whether  these 
numbers  represented  effective  targeting. 
Residual  funds  would  be  allocated 
primarily  to  "stability"  States,  where 
they  would  end  up  supporting  low 
priority  persons,  while  States  with 
unserved  high  risk  populations  would  be 
penalized.  Thus,  these  commentors 
contended,  the  proposed  formula  would 
have  both  frustrated  targeting  and 
perpetuated  current  inequities.  While 
the  Department  recognizes  that  the 
proposed  formula  has  altered  the 
carrent  distribution  of  funds  among 
State  agencies,  the  Department  believes 
that  well  targeted  State  agencies  would 
have  received  more  funds  relative  to 
other  States  under  the  formula. 

With  respect  to  the  appropriate 
approach  to  targeting,  many 
commentors  expressed  concern  about 
how  targeting  should  be  defined.  The 
NAWD  and  other  commentors  agreed 
with  the  Department's  position  that 
targeting  means  service  to  the  highest 
risk  women,  infants  and  children,  but 
recommended  that  the  targeting  concept 
refer  only  to  Priority  I  pregnant  women 
and  infants.  Some  commentors  favored 
defining  targeting  as  service  to  persons 
in  Priorities  I  and  II.  The  definition  set 
forth  in  the  September  9  proposed  rule 
had  been  adopted,  however,  because 
many  interested  parties  considered  any 
definition  narrower  than  Priorities  I 
through  III  inappropriate.  The 
Department  received  much  input  from 
interested  parties  to  the  effect  that  such 
a  definition  would  "symbolically 
disenfranchise"  childiren  from  the 
Program.  Some  commentors  considered 
even  the  proposed  definition  too 
restrictive.  They  expressed  concern  that 
allocating  funds  on  the  basis  of 
enrollment  in  the  top  three  priority 
groups  signalled  a  trend  toward 
downplaying  the  eligibility  of  persons 
quali^ing  for  Priorities  IV  through  VII. 
"These  commentors  stressed  the  need  to 
preserve  the  Program's  preventive 
function;  they  perceived  the  proposed 
formula  as  a  step  toward  making  WIC  a 
purely  therapeutic  program  which  might 
generate  some  short-term  savings  at  the 
price  of  long-term  health  care  costs. 

The  Department  agrees  that 
expanding  the  definition  of  targeting 
beyond  the  top  three  priority  groups 


would  undermine  the  targeting  concept's 
credibility.  On  the  other  hand,  the 
limited  availability  of  residual  funds, 
only  half  of  which  would  be  allocated 
throu^  the  targeting  component, 
requires  the  Department  to  recognize 
different  degrees  of  need  for  Program 
services  within  the  overall  targeting 
definition. 

These  two  viewpoints  are  reconciled 
in  the  formula  now  proposed  by 
applying  different  definitions  of 
targeting  to  different  parts  of  the 
formula.  In  the  formula's  stability 
component,  the  targeted  inflation 
allocation  is  based  on  service  to 
Priorities  I  through  III.  This 
encompasses  a  majority  of  participants, 
and  is  therefore  compatible  with  the 
stability  concept  of  maintaining  each 
State  agency's  existing  operating  level. 
Every  State  agency  must  receive  its  full 
stability  funding  level  before  any  funds 
are  allocated  through  the  two  residual 
components,  so  funds  are  first  directed 
to  the  stability  component. 

If  funds  remain  after  stability  funding 
is  allocated,  the  targeting  component  of 
the  residual  funding  allocation  assigns 
funds  on  the  basis  of  service  to  each 
State  agency's  imputed  number  of 
Priority  I  persons  only.  This  definition  of 
targeting  is  broader  than  the  one  used  in 
the  formula  recommended  by  the 
NAWD,  in  that  it  also  includes 
breastfeeding  women.  The  Department 
recognizes  that  excluding  this 
participant  category  was  inconsistent 
with  a  policy  of  encouraging  postpartum 
women  to  breastfeed.  This  expanded 
definition  is  intended  to  address  this 
concern. 

c.  Growth.  The  formula  set  forth  in  the 
September  9  proposed  rule  would  have 
allocated  all  residual  funds  on  the  basis 
of  targeting.  This  represented  changing 
concerns  about  Program  operations.  The 
existing  growth  concept  had  originally 
been  formulated  as  a  long-term 
mechanism  to  correct  past  inequities  in 
the  distribution  of  funds  to  State 
agencies.  The  Department  had 
considered  the  proposed  targeting 
component  equitable  because  every 
State  agency  would  have  had  the 
opportunity  to  compete  for  residual 
funds;  the  operation  of  the  growth 
formula  excludes  nearly  half  the 
geographic  State  agencies  and  virtually 
all  Indian  State  agencies  from  receiving 
funds  beyond  their  stability  levels. 

Nevertheless,  the  majority  of 
commentors  objected  to  this  feature  of 
the  Department's  proposal.  Many 
maintained  that  the  heretofore  "growth" 
State  agencies  could  only  effect 
targeting  initiatives  if  funded  to  grow. 
Further,  the  NAWD  stated  that  any  WIC 
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funding  formula  should  consiaer  both 
targeting  and  growth,  advocating  that 
the  latter  be  defined  as  the  existing 
growth  formula.  Support  for  the 
preservation  of  a  "growth"  factor  in  the 
formula  was  prevalent  among  comments 
received.  Accordingly,  the  formula  now 
proposed  provides  growth  the  same 
importance  as  targeting. 

2.  Data  Base  for  Formula 

a.  Growth  Portion.  The  data  used  in 
the  growth  formula  has  recently  been 
criticized  as  outdated.  The  growth 
formula  is  based  on  the  number  of 
persons  in  each  State  who  are  income 
eligible  for  the  WIC  Program.  The 
income-eligible  population  (i.e..  the 
number  of  women,  infants  and  children 
below  185  percent  of  the  Poverty  Income 
Guidelines)  is  derived  from  1980  Census 
data  (which  reflects  1979  incomes). 
While  more  recent  data  on  family 
incomes  has  been  collected  for  some 
States,  the  1980  Census  data  remains  the 
only  valid  national,  uniform  dataset 
drawn  from  the  universe  of  all  States. 
Therefore,  all  funds  allocations  in  which 
the  income-eligible  population  is  a 
factor  will  continue  to  use  the  1980 
Census  data.  However,  the  Department 
will  continue  to  review  alternatives  for 
better  data  on  State  agency  potential 
eUgible  populations,  and  commentors 
are  invited  to  recommend  alternative 
national  data  sources. 

In  addition,  since  the  income-eligible 
population  that  is  used  in  the  growth 
component  of  the  formula  represents  the 
universe  of  women,  infants,  and  children 
meeting  the  income  criterion,  the 
Department  is  seeking  comments  as  to 
whether  or  not  an  adjustment  should  be 
made  to  recognize  the  existence  of  the 
Commodity  Supplemental  Food  Program 
(CSFP),  since  both  programs  serve  the 
same  target  population.  For  example,  in 
States  where  both  programs  are 
operational,  an  adjustment  could  be 
made  to  recognize  the  income  eligible 
population  served  through  the  CSFT  in 
the  State. 

b.  Data  on  Priority  Level  of 
Participants  Served.  Since  targeting  has 
been  defmed  as  service  to  persons  in 
specific  priority  groups,  the  proposed 
formula's  targeting  component  de[>end8 
on  the  availability  of  data  for  measuring 
the  extent  to  which  State  agencies  have 
achieved  this  objective.  The  Department 
currently  collects  two  classes  of  data 
pertaining  to  persons  on  the  Program: 
those  enrolled  and  those  who 
participate.  Participation  has  been 
defined  as  the  number  of  persons  who 
receive  food  or  food  instruments  during 
the  reporting  period;  enrollment  refers  to 
the  number  of  persons  authorized  to 
participate.  Participation  data  is 


currently  collected  only  by  women- 
infants-children,  while  enrollment  is 
reported  by  both  category  and  priority. 
The  September  9  proposed  rule  called 
for  the  use  of  enrollment  data  to 
measure  targeting  success.  The 
Department  considered  this  proposal 
appropriate  because  enrollment  is  the 
only  dataset  currently  structured 
according  to  the  nutritional  risk  priority 
system.  Nevertheless,  many  commentors 
objected  to  its  use.  Their  principal 
objections  included  assertions  that: 

•  The  data  depend  on  the  use  of 
nutritional  risk  criteria  that  vary  from 
State  to  State. 

•  The  data  reflect  State  agencies' 
nonuniform  policies  for  reporting 
breastfed  infants. 

•  The  data  do  not  fairly  represent 
some  State  agencies'  caseloads. 

•  The  data  lack  accuracy  and 
timeliness. 

Each  of  these  objections  is  discussed 
in  turn  below. 

(1)  Varying  nutritional  risk  criteria. 
Numerous  commentors  pointed  out  that 
certifying  officials  assign  persons  to 
priority  groups  according  to  criteria  that 
vary  from  State  to  State.  Because  a 
woman  qualifying  for  Priority  I  in  State 
A  may  qualify  only  for  Priority  IV  in 
State  B,  Priority  I  enrollment/ 
participation  data  for  the  two  States 
may  not  be  validly  compared  or 
aggregated.  Many  commentors 
maintained  that  the  flexibility  to  set 
their  own  nutritional  risk  criteria  had 
been  a  key  ingredient  in  State  agencies' 
ability  to  integrate  the  WIC  Program 
into  their  respective  States'  health  care 
networks,  and  did  not  want  to  see  this 
situation  changed. 

While  nutritional  risk  criteria 
themselves  lie  outside  the  scope  of  this 
proposal,  devising  a  method  to  achieve 
comparabiUty  of  priority  data  would 
make  funding  decisions  based  on 
targeting  more  equitable.  To  this  end, 
the  Department  is  proposing  the 
following  method: 

•  Use  of  participation  data  rather 
than  enrollment  data  in  the  formula's 
targeting  elements. 

•  Conversion  of  the  participation  data 
as  collected  into  priority  data  by 
applying  percentages  derived  from 
enrollment  data.  For  example,  if  68 
percent  of  all  women  enrolled  are  in 
Priority  I,  that  percentage  would  be 
applied  to  the  total  number  of  women 
each  State  agency  reported  participating 
in  order  to  impute  the  number  of  Priority 
I  women  participating  in  that  State 
agency's  program. 

The  implementation  of  these 
proposals  would  minimize  the  effects  of 


nonsianaaraized  risk  criteria  on  data 
used  in  the  formula. 

(2)  Nonuniform  policies  on  reporting 
breastfed  infants.  Some  State  agencies 
recognize  breastfed  infants  as  enrolled 
in  the  Program.  Since  food  instruments 
are  not  issued  to  such  infants,  they  do 
not  technically  meet  the  regulatory 
definition  of  "participation."  The 
existence  of  a  class  of  persons  that  are 
enrolled  but  do  not  participate  poses 
problems  for  both  the  Department  and 
the  State  agencies. 

Commentors  pointed  out  that  many 
breastfeeding  women  participate  as  part 
of  breastfeeding  dyads.  Program 
regulations  provide  that  both  members 
of  such  a  dyad  may  be  certified  in  the 
highest  priority  group  for  which  either 
the  woman  or  her  infant  qualifies.  This 
provision  clearly  encourages  the 
targeting  of  program  benefits  to 
breastfeeding  dyads.  However,  no 
targeted  funding  formula  can  reward 
State  agencies  commensurate  with  their 
success  in  this  area  unless  both 
enrollment  and  participation  data  reflect 
the  breastfed  infants  as  well  as  their 
mothers. 

In  addition  to  the  problems  State 
agencies  may  encounter  in  receiving 
credit  for  targeting  to  breastfed  infants, 
these  infants  pose  a  problem  for  the 
Department  parallel  to  that  posed  by 
nonstandardized  nutritional  risk  criteria. 
Data  reported  by  State  agencies  that 
enroll  breastfed  infants  is  not  truly 
comparable  to  that  reported  by  State 
agencies  that  do  not.  Aggregating  such 
dissimilar  data  for  use  in  a  funding 
formula  may  inadvertently  penalize 
some  State  agencies.  Thus,  the 
nonrecognition  of  these  infants  as 
served  by  the  Program  is 
counterproductive  to  targeting,  as  well 
as  to  the  Department's  policy  of 
promoting  breastfeeding. 

For  all  these  reasons,  the  Department 
proposes  revising  the  regulatory 
definitions  of  "participants"  and 
"participation"  to  include  breastfed 
infants.  These  revised  definitions  would 
become  effective  upon  publication  of  the 
final  rule,  in  order  to  allow  State 
agencies  that  do  not  currently  report 
breastfed  infants  time  to  develop 
procedures  for  doing  so. 

(3)  Nonrepresentative  data.  It  was 
alleged  that  priority  data  collected  only 
in  October  and  March  did  not  fairly 
present  the  level  and  composition  of 
every  State  agency's  caseload.  The  most 
frequently  cited  example  was  the 
migrants,  who  arrive  in  Florida  after 
October  and  leave  before  March  but 
whom  the  Florida  WIC  Program  must 
serve  in  the  interim.  The  Department's 
proposal  to  measure  targeting  by 
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participation  rather  than  by  enrollment 
responds  to  such  concerns.  Since 
participation  data  is  available  for  every 
month,  it  is  not  affected  by  seasonal 
fluctuations  in  caseload  level. 

(4)  Inaccurate  and  Untimely  Data. 
State  ofHcials  and  other  interested 
parties  have  expressed  concern  that 
both  enrollment  and  participation  data 
may  not  be  sufficiently  accurate  or 
timely  to  use  in  a  funding  formula.  The 
Department  recognizes  that  the  data 
reported  by  each  State  agency  will 
reflect  its  respective  policies,  procedures 
and  ADP  system  capabilities,  and  that 
the  national  priority  data  base  will 
initially  reflect  a  range  of  data  quality. 
In  response  to  concerns  about  data 
quality,  the  Department  has  convened  a 
Federal  task  force  to  reevaluate  the 
reporting  of  participation  and 
enrollment  data.  It  is  expected  that  the 
task  force  will  provide 
recommendations  leading  to 
improvement  in  overall  data  quality 
over  time. 

c.  State  supported  Participation.  In 
recent  years,  several  States  have 
appropriated  funds  to  expand  their  WIC 
Program  caseloads  beyond  the  levels 
supportable  solely  from  their  Federal 
WIC  Program  grants.  The  NAWD 
expressed  the  need  for  a  policy  to 
protect  such  State  agencies  from  being 
inadvertently  penalized  because  of  their 
internal  initiatives.  This  proposed  rule 
contains  a  provision  responsive  to  the 
NAWD's  concern.  This  provision  allows 
State  agencies  writh  State-supported 
participation  to  request  the  Department 
to  use,  for  purposes  of  funding  formula 
input,  data  reflecting  participation 
supported  by  the  aggregate  of  Federal 
and  State  funding.  By  allowing  State 
agencies  this  option,  the  Department 
would  avoid  the  risk  of  penalizing  any 
State  agency  for  targeting  benefits  with 
State  as  well  as  Federal  funds. 

Concerns  About  Constituent  Parts  of  the 
Formula 

1.  95  Percent  Performance  Standard 

While  the  formula  proposed  on 
September  9  retained  the  95  percent 
performance  standard,  few  commentors 
addressed  it.  Nevertheless,  feedback 
received  by  the  Department  since  the 
inception  of  this  standard  has  suggested 
that  it  may  be  a  disincentive  for  State 
agencies  to  aggressively  pursue  cost- 
saving  initiatives.  Adherents  of  this 
position  point  out  that  a  State  agency 
that  successfully  held  down  its  food 
costs  would  be  penalized  if  its  success 
led  to  expenditure  of  less  than  95 
percent  of  its  food  grant.  This  penalty 
would  then  be  transmitted  to  the  State 
agency's  administrative  grant,  which 


would  be  subjected  to  a  concomitant 
reduction. 

The  Department  remains  convinced 
that  the  95  i>ercent  standard  is  a 
valuable  incentive  for  State  agencies  not 
to  take  funds  which  cannot  be  utilized. 
However,  the  Department  also 
recognizes  the  urgency  of  preventing 
State  agencies  from  being  penalized  by 
good  faith  efforts  to  promote  the 
Department's  policies.  The  recent 
change  in  the  law  (Pub.  L  99-500  and 
99-591)  which  allows  each  State  agency 
to  carryover  up  to  1  percent  of  its 
current  year's  allocation  into  the  next 
fiscal  year  without  affecting  the  amount 
of  funds  allocated  to  the  State  agency 
for  the  next  fiscal  year,  should  provide 
some  relief  to  any  State  agency  that 
initiates  efforts  to  seek  efficiencies  in  its 
food  delivery  system  without  adversely 
affecting  its  grant  for  the  next  fiscal 
year. 

2.  Voluntary  Recoveries 

The  formula  proposed  on  September  9 
contained  a  provision  regarding  the 
voluntary  return  of  funds  to  the 
Department.  Few  commentors 
addressed  this  provision.  The  provision 
had  been  designed  to  encourage  State 
agencies  to  return  unneeded  funds.  The 
Department  considers  such  an  Incentive 
essential  to  effective  funds  management, 
and  this  provision  is  retained  in  the  rule 
now  proposed. 

3.  Special  Provisions  for  Indian  State 
Agencies 

The  September  9  formula  contained  a 
provision  for  testing  grant  levels 
generated  by  the  formula  against  the 
cost  of  serving  100  percent  of  the  State 
agency's  income-eligible  population.  The 
Department  had  conceived  this 
provision  as  a  control  to  prevent  State 
agencies  from  being  penalized  under  the 
95  percent  standard  for  failing  to  use 
funds  they  could  not  have  reasonably 
been  expected  to  use.  Few  commentors 
addressed  this  provision,  but  those  who 
did  opposed  it.  Objections  were  founded 
on  the  data  proposed  for  use  to 
implement  the  provision  and  on  the 
perception  that  only  Indian  State 
agencies  would  be  affected.  This 
provision  is  no  longer  proposed. 

The  Department  is  proposing  an 
adjustment  in  recognition  of  the  special 
situations  faced  by  Indian  State 
agencies.  Subject  to  the  availability  of 
funding,  the  food  grant  awarded  to  each 
Indian  State  agency  would  be  the 
greater  of  the  grant  determined  under 
the  "targeted  inflation"  formula,  or  the 
previous  year's  food  grant  fully  adjusted 
by  the  anticipated  rate  of  inflation.  In 
this  way,  Indian  State  agencies  would 


Alaska  TFP 

,48  States/DC 
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always  be  guaranteed  an  increase  at 
least  equal  to  anticipated  inflation. 

4.  Outlying  Areas 

The  NAWD  also  recommended  that 
there  be  an  adjustment  for  the  unique 
food  market  conditions  faced  by  the 
nation's  outlying  territories  and  by 
Indian  State  agencies  located  in  remote 
areas.  The  Department  has  adopted  this 
recommendation.  The  growth 
component  of  the  proposed  formula 
contains  a  provision  whereby  the 
growth  shares  for  Alaska,  the  Virgin 
Islands,  Guam,  Hawaii  and  any  Indian 
State  agencies  within  their  borders 
would  be  adjusted  upward  before  being 
compared  with  these  State  agencies' 
stabihty  food  levels.  This  procedure 
would  recognize  the  higher  food  costs 
associated  with  these  areas. 

The  adjustment  factor  for  each  State 
agency  would  be  a  multipHer  derived 
from  the  differential  between  the  Thrifty 
Food  Plan  (TFP)  amount  used  in  that 
State  and  the  TFP  amount  used  for  the 
48  continguous  States  and  the  District  of 
Columbia.  The  multipliers  would  thus  be 
obtained  through  the  foUownng  formula: 


=  Alaska  multiplier 


Four  different  TFP  amounts  are  used 
by  Food  Stamp  Program  operators  in 
different  parts  of  Alaska.  Of  these  four, 
the  "Urban  Alaska"  TFP  would  be  used 
in  computing  the  Alaska  State  Agency's 
multiplier  because  most  of  the  local 
agencies  under  its  jurisdication  are 
located  in  urban  areas.  The  TFP  selected 
for  Maniilaq  is  designated  "Rural 
Alaska  11"  in  the  Food  Stamp  Program 
Regulations;  it  is  currently  used  in  the 
portion  of  Alaska  that  includes  the 
locality  served  by  the  Maniilaq  WIC 
Program. 

Each  outlying  State  agency's 
multiplier  would  be  applied  to  its 
respective  growth  share.  This  would 
give  the  State  agency  a  larger  growth 
share  relative  to  its  actual  stabihty/ 
targeting  funds  than  would  otherwise 
have  been  the  case,  hence  a  greater 
likelihood  of  qualifying  for  growth 
funding. 

No  TFP  adjustment  has  been  included 
for  Puerto  Rico.  Evidence  does  not 
suggest  that  the  food  market  conditions 
found  in  Puerto  Rico  are  comparable  to 
those  found  in  the  other  outlying 
territories  and  States.  Indeed,  for  the 
last  year  that  a  TFP  amount  for  Puerto 
Rico  was  published  (1981),  the  Puerto 
Rico  TFP  was  lower  than  that  for  the  48 
contiguous  States  and  the  District  of 
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Columbia.  Given  the  age  of  that  data, 
the  Department  does  not  consider  it 
appropriate  to  apply  it,  and  proposes  to 
exclude  Puerto  Rico  from  this 
adjustment.  We  are  interested  in 
comments  on  this  issue. 

5.  Availability  of  Funds. 

Public  Laws  99-500  and  99-591 
inserted  of  the  following  provisions  into 
section  17(i)  of  the  CNA: 

•  "Not  more  than  1  percent  of  the 
amount  of  funds  allocated  to  a  State 
agency  under  this  section  for 
supplemental  foods  for  a  Hscal  year  may 
be  expended  by  the  State  agency  for 
expenses  incurred  under  this  section  for 
supplemental  foods  during  the  preceding 
fiscal  yean  or 

•  "Not  more  than  1  percent  of  the 
amount  of  funds  allocated  to  a  State 
agency  for  a  fiscal  year  under  this 
section  may  be  expended  by  the  State 
agency  during  the  subsequent  fiscal 
year." 

Thus,  the  new  law  permits  a  State 
agency  to  either  carry  funds  forward  for 
expenditure  in  the  fiscal  year  following 
the  one  for  which  the  Department  had 
allocated  the  funds,  or  to  "backspend" 
funds  for  costs  incurred  in  the  preceding 
fiscal  year.  The  "carry-forward" 
provision  applies  to  both  food  and 
administrative  funds,  while  the 
"backspending"  provision  applies  to 
food  funds  only.  A  State  agency  may 
elect  either  provision,  but  not  both,  with 
respect  to  a  single  fiscal  year.  The  new 
law  also  prohibits  the  Department  from 
considering  funds  carried  forward  from 
the  preceding  fiscal  year  when 
allocating  funds  to  any  State  agency  for 
the  current  fiscal  year.  Since  these 
provisions  are  nondiscretionary.  they 
became  effective  on  the  date  designated 
in  the  law  (October  1, 1986). 
Accordingly,  they  are  being  published  as 
final  rules  in  a  separate  Federal  Register 
publication. 

While  these  nondiscretionary 
provisions  do  not  address  the  funding 
formula  itself,  they  do  affect  the 
conditions  under  which  the  Department 
may  apply  it.  Paragraph  246.16(b].  as 
revised  by  the  aforementioned  final  rule, 
would  contain  a  generic  statement  of  the 
"carry-forward"  and  "backspending" 
provisions,  and  would  specify  that  funds 
carried  forward  will  be  presumed  to 
have  been  the  first  funds  expended  in 
the  subsequent  fiscal  year.  Paragraph 
246.16(f)  (formerly  246.16(d)  as  amended 
by  the  final  rule]  would  exempt  funds 
carried  forward  into  the  subsequent 
fiscal  year  from  recovery  and 
reallocation  by  FNS,  provided  the  State 
agency  had  properly  notified  FNS  of  its 
intent  to  exercise  the  "carry-forward" 
option. 


List  of  Subjecto  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs — social 
programs,  Indians,  Infants  and  children. 
Maternal  and  child  health,  Nutrition, 
Nutrition  education,  Public  assistance 
programs,  WIG,  Women. 

PART  246— {AMENDED] 

Accordingly,  it  is  proposed  to  amend  7 
CFR  Part  246  as  follows: 

1.  The  authority  citation  for  Part  246 
reads  as  follows: 

Authority:  Sec.  3.  Pub.  L  95-627.  92  Staf. 
3611  (42  U.S.C.  1786);  sec  203,  Pub.  L  96-499. 
94  Stat.  2599;  sec.  815,  Pub.  L  97-35,  95  Stat. 
521. 

2.  In  S  246.2,  new  definitions  of 
"residual  funds"  and  "stability  funds" 
are  added  in  alphabetical  order,  and  the 
existing  definitions  of  "participants" 
and  "participation"  are  revised,  as 
follows: 

§246.2    Definitions. 

***** 

"Participants"  means  pregnant 
women,  breastfeeding  women, 
postpartum  women,  infants  and  children 
who  Bxe  receiving  supplemental  foods  or 
food  instruments  under  the  Program, 
and  the  breastfed  infants  of  participant 
breastfeeding  women. 

"Participation"  means  the  sum  of  the 
number  of  persons  who  have  received 
supplemental  foods  or  food  instruments 
during  the  reporting  period  and  the 
number  of  infants  breastfed  by 
participant  breastfeeding  women  during 
the  reporting  period. 
***** 

"Residual  funds"  means  funds 
remaining  available  for  allocation  to 
State  agencies  after  every  State  agency 
has  received  the  amount  allocable  to  it 
as  stability  funds  in  accordance  with 
§§246.16(c)(2)(i)  and  248.16(c)(3)(i). 
***** 

"Stability  funds"  means  funds 
allocated  to  any  State  agency  for  the 
purpose  of  maintaining  its  preceding 
year  Program  operating  level,  in 
accordance  with  §§246.16(c)(2)(i]  and 
246.16(c)(3)(i). 
***** 

3.  In  S  246.16.  paragraphs  (c),  (d)  and 

(e)  are  redesignated  as  paragraphs  (e), 

(f)  and  (g),  respectively;  new  paragraphs 
(c)  and  (d)  are  added;  and  paragraphs 
(b)  introductory  text,  (b)(2)  introductory 
text,  newly  designated  (f)  and  newly 
designated  (g)  are  revised,  as  follows: 

§  246. 1 6    Distribution  of  funds. 

*         •         •         •         • 

(b)  Distribution  of  funds  to  State 
agencies.  Funds  made  available  to  the 


Department  for  the  Program  in  any  fiscal 
year  will  be  distributed  as  follows: 

***** 

(2)  All  funds  not  made  available  to  the 
Secretary  in  accordance  with  paragraph 
(b)(1)  of  this  section  shall  be  distributed 
to  State  agencies  in  accordance  with  the 
funding  formula  set  forth  in  paragraph 
(c)  of  this  section  to  the  extent  that 
funds  are  available.  This  formula  shall 
allocate  funds  to  all  State  agencies  for 
food  costs  and  for  administrative  and 
program  services  costs  incurred  during 
the  fiscal  year  in  which  the  fimds  had 
been  made  available  to  the  Department: 
Provided,  however,  that  any  State 
agency  may  exercise  either  of  the 
following  options  with  respect  to  funds 
allocated  to  it  for  any  fiscal  year, 
commencing  with  the  fiscal  year  ending 
September  30, 1987: 
***** 

(c)  Allocation  formula —  (1)  Use  of 
participation  data  in  the  formula. 
Wherever  the  formulas  set  forth  in 
paragraph  (c)(2)  of  this  section  require 
the  use  of  participation  data,  FNS  shall 
use  participation  data  reported  by  State 
agencies  according  to  S  246.2S(b)  of  this 
Part;  Provided,  however,  that  prior  to 
using  such  participation  data  in  any 
such  formula  FNS  shall  adjust  such  data 
as  necessary  to  impute  the  number  of 
persons  in  each  participant  category 
that  are  in  each  nutritional  risk  priority 
group;  Provided,  further,  that  FNS  shall 
use  data  reflecting  Participation 
supported  by  the  aggregate  of  Federal 
and  State  funds  for  any  State  agency 
whose  State  has  budgeted  funds  from 
State  sources  for  the  Program,  if  such 
State  agency  requests  FNS  to  do  so  in 
accordance  with  a  deadline  prescribed 
by  FNS. 

(2)  Allocation  for  food  costs.  Eighty 
(80)  percent  of  the  funds  available  for 
allocation  to  State  agencies  each  fiscal 
year  shall  be  allocated  for  food  costs 
according  to  the  following  procedure: 

(i)  Allocation  of  stability  funds.  Each 
State  agency  shall  receive  for  food  costs 
a  base  amount  of  stability  funds  equal  to 
the  sum  of  all  funds  allocated  to  such 
State  agency  for  all  food  costs  during 
the  preceding  fiscal  year  minus  fifty  (50) 
percent  of  any  food  funds  voluntarily 
returned  by  such  State  agency  prior  to 
July  16  of  the  preceding  fiscal  year. 
Funds  expended  by  any  State  agency  for 
food  costs  incurred  in  the  preceding 
fiscal  year  in  accordance  with 
paragraph  (b](2)(i)  of  this  section,  shall 
not  be  included  in  this  base  amount. 
This  base  amount  shall  be  adjusted  by 
the  cumulative  effect  of  the  following 
operations: 
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f  A)  Inflation  adjustment.  The  base 
amount  shaU  be  increased  by  an 

inflation  factor.  The  inflation  factor  shall 
be  obtained  by  dividing  the  State 
agency's  imputed  participation  la 
Priorities  I.  il  and  ill  by  its  total 
participation  and  multiplying  the 
resulting  quotient  by  the  anticipated  rate 
of  inflation  as  determined  by  FTJS^ 
Provided,  however,  that  the  sum  of  the 
stability  funds  and  residual  funds 
allocated  to  any  Indian  State  agency  for 
food  costs  shall  not  be  less  than  such 
State  agency's  base  amount  increased 
by  the  anticipated  rate  of  inflation. 

(B)  Migrant  set-aside.  Each  State 
agency's  base  amount,  as  adjusted  for 
inflation,  shall  be  further  adjusted  in 
order  to  make  funds  available  for 
services  to  eligible  members  of  migrant 
populations.  The  national  aggregate 
amount  of  funds  made  available  for  this 
purpose  shall  not  be  less  than  nine- 
tenths  of  one  percent  of  the  sums 
appropriated  for  the  applicable  fiscal 
year.  To  the  extent  that  this  amount 
exceeds  the  amount  required  to 
maintain  each  State  agency's  existing 
level  of  service  to  migrants,  as 
determined  by  FNS,  funds  shall  be 
deducted  on  a  proportional  basis  from 
every  State  agency's  base  amount  as 
adjusted  for  inflation.  The  funds  made 
available  thereby  shall  be  added  to  the 
amounts  awarded  to  those  State 
agencies  that  had  served  migrant 
populations  in  the  inmiediately 
preceding  fiscal  year.  The  basis  for 
determining  each  such  State  agency's 
share  of  these  funds  shall  be  its 
proportionate  share  of  the  anticipated 
cost,  as  determined  by  FNS,  of 
supplemental  foods  to  be  provided  to 
eligible  migrants  in  the  applicable  fiscal 
year. 

(C]  95  percent  performance  standard. 
The  amount  allocated  to  any  State 
agency  for  food  costs  in  any  fiscal  year 
shall  be  reduced  if  such  State  agency's 
food  costs  for  the  preceding  fiscal  year 
did  not  equal  or  exceed  95  percent  of  the 
amount  such  State  agency  had  been 
authorized  to  expend  for  such  costs. 
Such  reduction  shall  equal  the 
difference  between  the  State  agency's 
preceding  year  food  costs  and  95 
percent  of  the  amount  the  State  agency 
had  been  authorized  to  expend  for  such 
costs.  A  corresfKjnding  amount  of 
administrative  and  program  services 
funds  shall  also  be  recovered  bom  the 
State  agency.  Temporary  waivers  of  this 
95  percent  performance  standard  may 
be  granted  at  the  discretion  of  FNS. 

(ii)  Allocation  of  residual  funds.  Any 
funds  remaining  available  for  allocation 
for  food  costs  after  the  allocation  of 
stability  food  funds  required  by 


paragraph  (cKZ][i)  of  this  section  has 
been  completed  shall  be  allocated  a» 
ioMovii;  provided,  however,  that  the 
aggregate  amount  of  stability  and 
residual  funds  allocated  to  any  State 
agency  for  food  costs  in  any  fiscal  year 
shall  not  exceed  the  aggregate  amount 
of  stability  and  residual  funds  allocated 
to  such  State  agency  for  food  costs  in 
the  preceding  fiscal  year  by  more  than 
15  percent: 

(A)  Fifty  (50)  percent  of  such  food 
funds  shall  be  allocated  on  the  basis  of 
the  State  agency's  imputed  participation 
in  Priority  1.  Of  the  funds  available  for 
allocation  on  this  basis,  the  percent 
allocated  to  each  State  agency  shall  be 
the  percent  such  State  agency's  imputed 
Priority  I  participation  is  of  the  national 
aggregate  imputed  Priority  I 
participation. 

(B]  Fifty  (50]  percent  of  such  food 
funds  shall  be  allocated  on  the  basis  of 
the  extent  to  which  the  total  amount  of 
funds  each  State  agency  receives 
through  the  allocations  required  by 
paragraphs  (c}(2)(i)  and  (cX^HiiKA)  of 
this  section  fails  short  of  the  amount 
such  State  agency  would  receive  for 
food  costs  if  all  funds  available  for  food 
were  allocated  solely  on  the  basis  of 
each  State  agency's  proportionate  share 
of  the  national  aggregate  population  of 
persons  potentially  eligiUe  to 
participate  in  the  Program.  Each  State 
agency's  population  of  potentially 
eligible  persons  shall  be  determined 
through  poverty  and  health  indicators 
selected  by  FNS.  For  pmposes  of  this 
allocation,  the  respective  amounts  of 
food  funds  that  would  be  allocable  to 
Alaska,  the  Virgin  Islands,  Hawaii, 
Guam,  and  any  Indian  State,  agencies 
located  within  the  borders  of  these 
States,  on  the  basis  of  tiieir  respective 
shares  of  the  potentially  eligible 
population,  shall  be  adjusted  on  the 
basis  of  appropriate  Thrifty  Food 
Program  amounts  used  in  the  Food 
Stamp  Program.  The  adjusting  factor  for 
each  such  State  agency  shall  be  the 
quotient  obtained  by  dividing  the  Thrifty 
Food  Plan  amount  used  in  the  applicable 
State  by  the  Thrifty  Food  Plan  amount 
used  in  the  48  contiguous  States  and  the 
District  of  Columbia,  Provided,  however, 
that; 

[1)  The  "Urban  Alaska"  Thrifty  Food 
Plan  amount  shall  be  tised  to  determine 
the  adjusting  factor  for  the  Alaska  State 
Agency;  and 

{2)  The  adjusting  factor  for  any  Indian 
State  agency  located  within  the  State  of 
Alaska  shall  be  determined  ft^jm 
whichever  "Rural  Alaska"  Thrifty  Food 
Plan  amount  is  used  in  the  locahty 
served  by  such  Indian  State  agency. 


(3)  Allocation  for  administrative  and 
program  services  costs.  Twenty  (20) 
percent  of  the  funds  available  for 
allocation  to  State  agencies  each  fiscal 
year  shall  be  allocated  for 
administrative  and  program  services 
costs  according  to  the  following 
procedure: 

[\)  Allocation  of  stability  funds.  Badi 
State  agency  shall  receive  an  amount  of 
funds  equal  to  the  pwoduct  obtained  by 
applying,  to  the  amount  allocated  to  the 
State  agency  as  stabiMty  food  fonda 
under  paragraph  (c)(2Ki)  of  this  section, 
the  lesser  of  (A)  twenty-one  (21)  percent 
or  (B)  the  ratio  of  administrative  and 
program  services  funds  to  food  funds 
allocated  to  the  State  agency  for  the 
precedmg  fiscal  year.  Funds  voluntarily 
returned  by  any  State  agency  prior  to 
July  16  of  the  preceding  fiscal  year  for 
reallocation  under  paragraph  (g)  of  this 
section  shall  not  be  considered  in  the 
calculation  of  the  ratio  of  administrative 
and  program  services  funds  to  food 
funds  allocated  to  the  State  agency  for 
the  preceding  fiscal  year.  FNS  will 
allocate  additional  stability'  funds  for 
administrative  and  program  services 
costs  based  on  the  individual  needs  of 
each  State  agency,  provided,  however, 
that  the  aggregate  amount  of  stability 
funds  allocated  to  all  State  agencies  for 
administrative  and  program  services 
costs  shall  not  exceed  twenty-five  (25) 
percent  of  the  aggregate  amount  of 
stabihty  funds  allocated  for  food  costs 
under  paragraph  (c)(2)(i)  of  this  section. 

[ii]  Allocation  of  residua/ funds.  Any 
funds  remaining  available  for  allocation 
for  administrative  and  program  services 
costs  after  the  stability  allocation 
required  by  paragraph  (c){3)(i)  of  this 
section  has  been  completed  shall  be 
allocated  as  residual  funds.  The  amount 
of  such  funds  allocated  to  each  State 
agency  shall  be  determined  by  applying, 
to  each  of  the  amounts  of  funds 
allocated  to  the  State  agency  as  residual 
food  funds  under  paragraphs  {c)(2HiJ){A) 
and  (c)(2)(ii)(B)  of  this  section,  the  lesser 
of  (A)  twenty-one  (21 )  percent;  or  (B)  the 
ratio  of  administrative  and  program 
services  funds  to  food  funds  allocated  to 
the  State  agency  for  the  preceding  fiscal 
year.  FHmds  voluntarily  returned  by  any 
State  agency  prior  to  July  16  of  the 
preceding  fiscal  year  for  reallocation 
under  paragraph  (g)  of  this  section  shall 
not  be  considered  in  the  calculation  of 
the  ratio  of  administrative  and  program 
services  funds  to  food  funds  allocated  to 
the  State  agency  for  the  preceding  fiscal 
year.  FNS  will  allocate  additional 
residual  funds  for  administrative  and 
program  services  costs  based  on  the 
individual  needs  of  each  State  agency; 
Provided,  however,  that  the  aggregate 
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amount  of  residual  lunas  auocalea  to  all 
State  agencies  for  administrative  and 
program  services  costs  shall  not  exceed 
twenty-Rve  (25)  percent  of  the  aggregate 
amount  of  residual  funds  allocated  for 
food  costs  under  paragraph  (c][2)(ii)  of 
this  section. 

(4)  Adjustment  for  new  State  agencies. 
Whenever  a  State  agency  that  had  not 
previously  administered  the  Program 
enters  into  an  agreement  with  the 
Department  to  do  so  during  a  Hscal  year, 
FNS  shall  make  any  adjustments  to  the 
requirements  of  this  section  that  are 
deemed  necessary  to  establish  an 
appropriate  initial  funding  level  for  such 
State  agency. 

(d)  Method  of  payment  to  State 
agencies.  Each  State  agency's  funds  will 
be  provided  by  means  of  a  Letter  of 
Credit  unless  another  funding  method  is 
specified  by  FNS.  State  agencies  shall 
use  funds  to  cover  those  allowable  and 
documented  Program  costs,  as  defmed 
in  246.14,  which  are  incurred  by  the 
State  agency  and  participating  local 
agencies  within  their  jurisdictions. 

(f)  Recovery  of  funds.  [1]  Funds  may 
be  recovered  from  a  State  agency  at  any 
time  FNS  determines,  based  on  State 
agency  reports  of  expenditures  and 
operations,  that  the  State  agency  is  not 
expending  funds  at  a  rate  commensurate 
with  the  amount  of  funds  distributed  or 
provided  for  expenditures  imder  the 
Program. 

(2)  FNS  shall  recover  from  any  State 
agency  that  failed  to  meet  the  95  percent 
performance  standard  set  forth  in 
paragraph  (c)(2)(i)(C)  of  this  section  the 
amount  of  funds  by  which  such  State 
agency's  stability  food  and 
administrative  and  program  services 
funds  have  been  reduced  pursuant  to 
that  paragraph. 

(3)  If  any  State  agency  notifies  FNS  of 
its  intent  to  carry  forward  a  specific 
amount  of  funds  for  expenditure  in  the 
subsequent  fiscal  year,  in  accordance 
with  paragraph  (b)(2)(ii]  of  this  section, 
such  funds  shall  not  be  subject  to 
recovery  by  FNS;  Provided,  however, 
that  such  notification  must  conform  to  a 
deadline  prescribed  by  FNS. 

(g)  Reallocation  of  Funds.  Any  funds 
recovered  under  Paragraph  (f)  of  this 
section  will  be  reallocated  by  FNS 
through  application  of  appropriate 
formulas  set  forth  in  paragraph  (c}  of 
this  section. 

Dated:  April  14. 1967. 
S.  Anna  Kondratas, 

Acting  Administrator. 

(FR  Doc.  87-6695  Filed  4-14-87;  3:44  pm] 
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Agricultural  Mariteting  Swvica 

7  CFR  Part  908 

[Valencia  Orange  Regulation  381] 

Valencia  Oranges  Grown  In  Arizona 
and  Designated  Part  of  California; 
Minimum  Size  Limitation 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  rule  invites  written 
comments  on  a  proposal  to  estabhsh  a 
minimum  size  requirement  of  2.32  Inches 
in  diameter  for  fresh  domestic  shipments 
of  California-Arizona  Valencia  oranges 
during  the  1986-87  season.  The  proposed 
action  recognizes  the  anticipated  size 
composition  of  the  1986-87  California- 
Arizona  Valencia  orange  crop  and 
current  and  prospective  market 
conditions. 

date:  Comments  due  April  27, 1987. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  notice.  Comments  must  be  sent  In 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA  Room 
2085,  South  Building,  Washington.  DC 
20250.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
working  hours. 

FOR  FURTHER  INFORMATION  CONTACT! 

James  M.  Scanloo,  Acting  Chief. 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA,  Washington,  DC 
20250,  telephone:  202/447-5697. 

8UPPt£MENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  a  "nonmajor"  rule  under 
criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  on 
small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended,  hereinafter 
referred  to  as  the  "Act",  and  rules 
issued  thereunder  are  unique  in  that 
they  are  brought  about  through  group 
action  of  essentially  small  entities  acting 
on  their  own  behalf.  Thus,  both  statutes 


have  small  entity  orientation  and 
compatibility. 

Valencia  oranges  regulated  under 
Marketing  Order  No.  908  are  grown  in 
Arizona  and  designated  parts  of 
California.  For  marketing  order 
purposes,  the  production  area  is  divided 
into  three  districts:  District  1. 
representing  Central  California;  District 
2,  representing  Southern  California;  and 
District  3,  representing  Arizona  and  the 
southeastern  deseri  area  of  California. 
In  recent  seasons.  District  1  has 
accounted  for  around  40  percent  of  total 
production.  District  2  over  50  percent, 
and  District  3  around  7  percent.  The 
Valencia  Orange  Administrative 
Committee's  (VOAC)  crop  estimate  of 
59,000  cars  is  expected  to  be  allocated 
among  the  districts  in  relative  amounts 
close  to  these  approximated 
percentages. 

The  three  basic  outlets  for  California- 
Arizona  Valencia*  are  domestic  fresh, 
export  and  processing  markets.  The 
domestic  fresh  market  is  fairly  static 
and  is  the  preferred  maricet  for  Valencia 
oranges,  receiving  around  23,000  cars 
per  year  unless  unusual  conditions  such 
as  poor  quality  and/or  abnormal  crop 
sizes  exist.  Quantities  utilized  in  the 
export  market  have  ranged  from  9.208 
cars  to  over  13,000  cars  in  the  past  five 
years.  Exports  ranged  from  9,208  cars  to 
over  13,000  cars  in  the  past  flve  years. 
Exports  vary  depending  on  factors  such 
as  the  foreign  monetary  exchange  rate, 
quality,  orange  sizes,  and  trade 
practices.  The  processing  market  is 
basically  a  residual  outlet.  Valencia 
oranges  not  sold  fresh  are  either 
disposed  of  or  utilized  for  products,  such 
as  orange  juice.  Estimated  crop 
utilization  for  the  1986-87  season  is 
22,000  cars  (37  percent)  for  domestic 
fresh  maricets,  12,000  cars  (20  percent) 
export,  with  the  remaining  25.000  (42 
percent)  going  to  processed  and  other 
outlets.  Such  estimates  are  based  on  the 
anticipated  supply  of  Valencia  oranges 
available  for  market  during  the  1988-87 
season,  and  the  demand  in  such  outlets 
for  Valencia  oranges. 

There  are  an  estimated  115  handlers 
and  3,500  growers  of  California-Arizona 
Valencia  oranges.  The  Small  Business 
Administration  (SBA)  has  defined  small 
agricultural  growers  as  those  growers 
having  annual  gross  revenues  for  the 
past  three  years  of  $100,000  or  less,  and 
small  handlers  as  those  with  gross 
revenues  of  $3.5  million  or  less. 
Aggregate  industry  data  indicate  grower 
revenue  has  averaged  about  $45,000 
over  the  past  three  years,  and  handler 
revenue  has  averaged  about  $1.7  million. 
The  majority  of  growers  and  handlers  of 
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California-Arizona  Valencia  oranges 
may  be  classified  as  small  entities. 

The  proposed  minimum  size 
regulation  is  issued  under  Marketing 
Order  No.  908,  as  amended  (7  CFR  Part 
908),  regulating  the  handling  of  Valencia 
oranges  grown  in  Arizona  and 
designated  parts  of  California.  The  order 
is  effective  under  the  Act  (7  U.S.C.  601- 
674].  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  VOAC  and  upon  other 
available  information. 

The  VOAC  met  publicly  on  March  10. 
1987,  and  recommended  the 
establishment  of  a  minimum  size 
regulation  for  the  1986-87  season.  The 
proposal  is  consistent  with  the 
marketing  policy  for  1986-87.  The 
proposed  action  would  proscribe  the 
domestic  shipment  of  small  sized 
California-Arizona  Valencia  oranges 
during  the  1986-87  season. 

Valencia  oranges  are  classified  into 
categories  which  indicate  the  number  of 
oranges  packed  in  a  standard  carton  of 
37.5  pounds.  For  instance,  a  size 
category  designating  very  large  size 
oranges  would  be  56's  and  very  smaU 
sizes,  180's  or  210's.  The  proposed 
regulation  would  prohibit  the  shipment 
of  size  ISO's  and  smaller.  It  is  difficult  to 
ascertain  the  exact  amount  of  oranges 
that  this  would  preclude  from  shipment 
to  the  domestic  fresh  market  because 
oranges  tend  to  get  larger  as  the  season 
progresses,  if  left  on  the  tree.  Another 
factor  complicating  the  exact  estimation 
of  the  quantity  of  small  sized  Valencia 
oranges  is  that  the  1986-87  production  is 
expected  to  be  high,  and  there  is 
generally  a  larger  proportion  of  small 
fruit  in  larger  crops. 

The  VOAC  reports  that  growth  tests 
indicate  that  the  Valencia  oranges  have 
not  been  sizing  as  rapidly  as  normal, 
thus  making  it  more  difficult  to  predict 
actual  outturn.  The  sizes  precluded  from 
shipment  (ISO's  and  smaller)  are 
estimated  to  represent  approximately  18 
to  30  percent  of  the  crop.  Although  the 
percentage  of  Valencia  oranges 
estimated  to  be  precluded  for  use  in 
domestic  fresh  markets  because  of  this 
proposed  regulation  appears  to  be  high, 
the  percentage  of  the  crop  expected  to 
go  to  outlets  other  than  domestic  fresh  is 
expected  to  total  63  percent.  A  good 
portion  of  such  percentage  traditionally 
includes  small  sized  oranges.  Thus, 
ample  markets  exist  for  the  small  sized 
oranges. 

Implementation  of  this  regulation 
would  require  the  handling  of  the  larger 
sized  oranges,  improving  grower  returns 
and  aiding  in  strengthening  the  price 
patterns  of  the  larger  sizes.  Prices  for 
smaller  sized  oranges  are  usually 
discounted  which  may  tend  to  reduce 


the  overall  price  structure  for  all 
Valencia  oranges.  However,  prices  tend 
to  peak  on  sizes  72's  and  86'8,  with 
markedly  lower  prices  on  smaller  sizes; 
with  prices  for  size  163*8  usually  less 
than  one-half  the  level  of  the  more 
preferred  sizes.  This  regulation  applies 
only  to  domestic  shipments  including 
Canada.  Smaller  sized  Valencia  oranges 
may  be  processed,  exported  and 
otherwise  shipped  in  accordance  with 
§  908.67.  As  not  all  of  the  crop  will  be 
utilized  in  domestic  fresh  markets,  the 
result  of  the  regulation  would  be  to 
move  toward  an  economic  utilization 
which  is  expected  to  result  in  higher 
overall  grower  revenue. 

Consequently,  when  weighing  costs 
and  benefits  derived  from  the  use  of  size 
regulations,  it  seems  highly  probable 
that  the  benefits  of  this  rule  would  far 
outweigh  the  costs. 

Based  on  the  above,  the  Administrator 
of  the  Agricultural  Marketing  Service 
has  determined  that  the  issuance  of  this 
size  regulation  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  10-day  conunent  period 
is  considered  adequate  because  a  final 
rule,  if  issued,  should  be  issued  as  soon 
as  possible  since  shipments  of  1986-87 
crop  Valencia  oranges  have  already 
begun  and  are  expected  to  continue 
through  October  1987. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges,  Valencia. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  908  is  proposed  to 
be  amended  as  follows: 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PARTS  OF  CALIFORNIA 

Subpart— Rules  and  Regulations 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  46  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  908.681  is  added  to  read  as 
follows: 

Note. — ^The  following  section  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

S  908.681    Valencia  Orange  Regulation  381. 

During  the  period  (effective  date  to  be 
established)  through  October  31, 1987, 
no  handler  shall  handle  any  Valencia 
oranges  which  are  of  a  size  smaller  than 
2.32  inches  in  diameter,  such  diameter  to 
be  the  largest  measurement  at  a  right 
angle  to  a  straight  line  running  from  the 


stem  to  the  blossom  end  of  the  fruit: 
Provided,  That  not  to  exceed  5  percent, 
by  count,  of  the  oranges  in  any 
container  may  measure  smaller  than 
2.32  inches  in  diameter. 

Dated:  April  13, 1987. 
Ronald  L.  Cioffi, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

[PR  Doc.  87-8653  Filed  4-16-87;  8:45  am] 

BILLING  CfX>E  341(HI3-M 


7  CFR  Part  910 

Lemons  Grown  In  California  and 
Arizona  Amendment  of  Rules  and 
Regulations 

AGENCV:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  rules  and  regulations  established 
under  the  marketing  order  covering 
California-Arizona  lemons  to  increase, 
from  250  to  350  cartons  per  week,  the 
amount  of  organic  lemons  handlers  may 
ship  without  regard  to  volume  and  size 
regulations  under  the  order.  The 
proposed  amendment  recognizes 
additional  opportimity  to  market  organic 
lemons  to  organic  or  health  food 
wholesalers  and  retailers. 

date:  Comments  due  April  27, 1987. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  notice.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  Room 
2085.  South  Building,  Washington,  DC 
20250.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
working  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Washington,  DC 
20250,  telephone  (202)  447-5697. 

SUPPI.EMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
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that  small  businesseB  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

It  is  estimated  that  approximately  85 
handlers  of  California-Arizona  lemons 
under  the  marketing  order  for  lemons 
grown  in  California  and  Arizona  will  be 
subject  to  regulation  during  the  course 
of  the  current  season  and  that  the  great 
majority  of  these  firms  may  be  classified 
as  small  entities.  However,  this  rule 
would  not  have  a  significant  e^ect  on 
the  vast  majority  of  handlers  subject  to 
regulation  because  there  are  only  2 
handlers  who  currently  ship  organic 
lemons. 

The  Small  Business  Administration 
has  defined  small  agricultural  producers 
as  those  producers  having  gross 
revenues  for  the  past  three  years  of 
$100,000  or  less,  and  small  handlers  as 
those  with  gross  revenues  of  $3.5  million 
or  less.  The  majority  of  growers  and 
handlers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 
There  are  an  estimated  2000-2500  lemon 
growers  in  the  production  area. 

This  proposed  action  has  been 
recommended  by  the  Lemon 
Administrative  Committee,  the 
committee  responsible  for  local 
administration  of  the  marketing  order, 
and  has  been  implemented  in  previous 
seasons,  but  at  a  lower  level  of 
exempted  shipments.  This  proposed 
action  would  have  a  beneficial 
economic  impact  on  small  entities 
because  this  action  would  relieve 
restrictions  on  handlers  and  provide 
them  with  increased  marketing 
flexibilities.  In  addition,  there  are  no 
additional  reporting  or  recordkeeping 
requirements  associated  with  this 
proposed  rule. 

Based  on  available  information,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  issuance  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  proposed  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  proposed  rule  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 


Committee  and  upon  other  available 
information. 

Section  910.80  of  the  order  authorizes 
the  committee,  with  the  approval  of  the 
Secretary,  to  establish  minimum 
quantities  and  types  of  shipments  which 
shall  be  free  from  regulation  under  this 
order.  Section  910.180(d)(3)  of  the  rules 
and  regulations  prescribes  procedures 
governing  the  exemption  from  volume 
and  size  regulations  for  organic  lemons 
handled  in  minimum  quantities.  This 
proposed  amendment  would  increase  to 
350  cartons  the  amount  of  organic 
lemons  handlers  may  ship  each  week  to 
organic  or  health  food  wholesalers  and 
retailers.  Currently,  handlers  can  ship  up 
to  250  cartons  of  such  lemons  weekly  (51 
FR  39854;  November  3, 1986).  Handlers 
have  indicated  that  organic  fruit  markets 
have  absorbed  this  level  of  shipments 
and  that  additional  marketing 
opportimity  exists  for  organic  lemons. 
This  proposed  action  is  designed  to 
facilitate  the  marketing  of  organic 
lemons  and  would  provide  increased 
flexibility  in  the  scheduling  of  organic 
lemon  shipments  by  those  handlers 
currently  utilizing  this  exemption. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  10-day  comment  period 
is  considered  adequate  because  a  final 
rule,  if  issued,  should  be  issued  as  soon 
as  possible  to  allow  handlers  of  organic 
lemons  to  fully  utilize  available 
marketing  opportunities. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
Lemons,  California,  Arizona. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
910  be  amended  as  follows: 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Subpart— Lemon  Administrative 
Committee  Rules  and  Regulations 

2.  Section  910.180  is  amended  by 
revising  the  first  sentence  in  paragraph 
(d)(3)  to  read  as  follows: 

§910.180    Lemons  not  subject  to 
regulation. 

•        *        •        *        * 

(d)  *  *  * 

(3)  Any  person  may  be  granted  an 
exemption  of  up  to  350  cartons  per 
week,  or  an  equivalent  amount  thereof, 
to  market  or  distribute  organic  lemons  to 


organic  or  health  food  wholesalers  and 
retailers.  *  *  * 


Dated:  April  10. 1987. 
Ronald  L  Cioffi. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc.  87-8852  Filed  4-16-87:  8:45  am] 

MLUNG  coot  341(M»-M 


7  CFR  Part  1040 

Milk  In  the  Southern  Michigan 
Marketing  Area;  Proposed  Suspension 
of  Rules 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  suspension  of  rules. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend  for 
the  months  of  April  through  August  1987 
the  requirement  in  the  Southern 
Michigan  Federal  milk  order  that  a 
cooperative  association  deliver  to  pool 
distributing  plants  at  least  50  percent  of 
its  members'  producer  milk  in  order  to 
qualify  its  supply  plants  as  pool  plants 
under  the  order.  The  suspension  was 
requested  by  a  cooperative  association 
that  represents  producers  supplying  milk 
to  the  fluid  market.  The  association 
claims  that  the  action  is  needed  to  avoid 
inefficient  handling  of  milk  and  to 
ensure  that  dairy  farmers  historically 
associated  with  the  Southern  Michigan 
market  will  continue  to  share  in  the 
market's  fluid  milk  sales. 

date:  Comments  are  due  no  later  than 
April  24, 1987. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Dairy  Division, 
Agricultural  Marketing  Service.  Room 
2968,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  A.  Glandt,  Marketing  Speciahst, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-4829. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C  605(b)  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
Such  action  would  lessen  the  regulatory 
impact  on  certain  milk  handlers  and 
would  tend  to  ensure  that  dairy  farmers 
would  continue  to  have  their  milk  priced 
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under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handhng  of 
milk  in  the  Southern  Michigan  marketing 
area  is  being  considered  for  April 
through  August  1987: 

1.  In  §  1040.7(b)(2)  the  words  "if 
transfers  from  such  supply  plant  to 
plants  described  in  paragraph  (b)(5)  of 
this  section  and  by  direct  delivery  from 
the  farm  to  plants  qualified  under 
paragraph  (a)  of  this  section  are:" 

2.  In  S  1040.7(b)(2),  paragraphs  (i)  and 
(ii). 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  to  the  Dairy  Division, 
Agricultural  Marketing  Service.  Room 
2968.  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
seven  days  because  a  longer  period 
would  not  provide  the  time  needed  to 
complete  the  required  procedures  and 
include  April  1987  in  the  suspension 
period  if  this  is  found  necessary. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would  make 
inoperative  for  the  months  of  April 
through  August  1987  the  provisions 
requiring  a  cooperative  association  to 
deliver  at  least  50  percent  of  its 
members'  producer  milk  to  pool 
distributing  plants  either  through  its 
supply  plants  or  directly  from  farms,  in 
order  to  qualify  its  supply  plants  as  pool 
plants. 

Michigan  Milk  Producers  Association 
(MMPA),  which  represents  a  substantial 
number  of  the  producers  supplying  the 
market,  requested  the  suspension. 

The  association  stated  that  without 
the  suspension  their  organization  would 
be  unable  to  pool  approximately  50 
million  pounds  of  member  milk  during 
the  period  of  May  through  July  1987. 
They  noted  that  this  analysis  is  based 
upon  a  projection  that  only  about  46 
percent  of  their  members'  production, 
which  is  pooled  as  part  of  a  supply  plant 
unit,  would  be  needed  to  satisfy  the 
requirements  of  the  distributing  plants 
that  they  supply.  For  March  1987,  at 
MMPA's  request,  the  Department 
suspended  the  pooling  provision  that 
required  a  supply  plant  operator  to  ship 


at  least  30  percent  of  its  receipts  of 
Grade  A  milk  to  distributing  plants.  At 
that  time,  they  indicated  that  their  fluid 
milk  sales  had  declined  dramatically  in 
February  and  no  improvement  was 
expected  in  March.  MMPA  found  it  was 
necessary  to  divert  milk  supplies 
routsiely  associated  with  the  fluid 
market  to  manufacturing  plants  in  order 
to  aocommodate  milk  shipments  from  a 
profMnetary  handler  supply  plant  unit. 

MMPA  noted  that  a  hearing  was 
recently  held  on  proposals,  including 
one  by  MMPA,  to  amend  the  Southern 
Michigan  order.  They  stated  that  their 
proposal,  if  adopted,  would  make  it 
easier  for  their  organization  to  pool  the 
milk  of  their  members  and  alleviate  the 
need  to  suspend  these  provisions  in  the 
futuie.  Without  the  suspension  for  this 
period,  the  association  said  that  it 
would  be  required  to  make  some 
inefficient  milk  movements  in  order  for 
the  milk  of  dairy  farmers  associated 
with  the  market  to  share  in  the  fluid 
milk  sales  of  the  market. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  for  the 
period  of  April  through  August  1987. 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1040  continues  to  read  as  follows: 

Authority:  (Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674.) 

Signed  at  Washington,  DC,  on  April  10, 
1987. 

}.  Pakick  Boyle. 

Administrator. 

[PR  Doc.  87-8655  Filed  4-16-87;  8:45  am) 

BILLING  CODE  S410-02-H 


7  CFR  Part  1106 

Milk  In  the  Southwest  Plains  Marketing 
Area;  Proposed  Suspension  of  a 
Certain  Provision 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  a  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend  a 
portion  of  the  "producer"  definition  of 
the  Southwest  Plains  order  for  the 
months  of  April-July  1987.  The  provision 
proposed  to  be  suspended  prevents 
dairy  farmers  from  being  producers 
under  the  order  during  spring  and 
summer  months  if  they  have  not 
sufficiently  supplied  the  market  during 
the  previous  fall  months  when  fluid  milk 
needs  are  seasonally  greater.  The 
suspension  was  requested  by  Mid- 
America  Dairymen,  Inc.  (Mid-Am),  a 


cooperative  association  that  represents 
a  substantial  number  of  producers  who 
supply  the  Southwest  Plains  market. 
Mid-Am  contends  that  the  action  is 
necessary  to  permit  the  efficient  use  of 
advantageously  located  supplies  of  milk 
to  supply  the  fluid  milk  needs  of  the 
market. 

date:  Comments  are  due  on  or  before 
April  24, 1987. 

address:  Comments  (two  copies] 
should  be  filed  with  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  by  promoting  hauling 
efficiencies  and  would  tend  to  ensure 
that  dairy  farmers  who  supply  fluid  milk 
needs  would  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  horn  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of  milk 
in  the  Southwest  Plains  marketing  area 
is  being  considered  for  the  months  of 
April-July  1987: 

In  §  1106.12,  paragraph  (b)(5)  in  its 
entirety. 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
Agricultural  Marketing  Service,  Room 
2968,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include  April  in 
the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 
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Statement  of  Consideration 

Mid-America  Dairymen,  Inc.  (Mid- 
Am),  a  cooperative  association  that 
represents  a  substantial  number  of 
producers  who  supply  the  Southwest 
Plains  market,  requested  that  the 
application  of  a  portion  of  the  producer 
definition  be  suspended  for  1987.  The 
provision  proposed  to  be  suspended 
prevents  dairy  farmers  from  being 
producers  under  the  order  during  spring 
and  summer  months  if  they  have  not 
sufficiently  supplied  the  market  during 
previous  fall  months  when  fluid  milk 
needs  are  seasonally  greater. 
Specifically,  the  order  provides  that 
during  the  months  of  February-July  a 
dairy  farmer  cannot  be  a  producer  under 
the  Southwest  Plains  order  unless  during 
each  of  the  immediately  preceding 
months  of  September-November  more 
than  two-thirds  of  the  producer's  milk 
was  pooled  and  priced  under  the  order. 

Mid-Am  states  that  the  proposed 
suspension  is  warranted  because  of 
changes  in  marketing  conditions.  Mid- 
Am  contends  that  this  provision  is 
forcing  economic  hardships  on  it  and 
other  market  suppliers  of  milk  for  Class 
I  purposes  and  is  no  longer  appropriate. 

Mid-Am  states  that  the  closing  of  a 
distributing  plant  in  Springfield, 
Missouri  in  the  fall  of  1986  has  resulted 
in  an  increase  in  the  Class  I  sales  by  a 
Southwest  Plains  distributing  plant 
located  at  Fayetteville,  Arkansas.  Mid- 
Am  also  indicates  that  there  are  dairy 
farmers  located  in  the  vicinity  of  the 
plant  that  could  supply  the  increased 
fluid  milk  needs.  However,  Mid-Am 
indicates  that  such  dairy  farmers  have 
been  delivering  milk  to  plants  regulated 
under  the  Central  Arkansas  and  Texas 
orders,  and,  therefore,  do  not  have  the 
required  prior  association  to  be 
considered  as  producers  under  the 
Southwest  Plains  order.  As  a  result, 
Mid-Am  states  that  in  February  over 
500,000  pounds  of  milk  that  was  shipped 
to  supply  the  increased  fluid  milk  needs 
of  the  Fayetteville  distributing  plant  was 
not  eligible  for  pool  status  under  the 
Southwest  Plains  or  other  Federal 
orders.  Consequently,  Mid-Am  contends 
that  the  suspension  is  necessary  to 
permit  the  efficient  use  of 
advantageously  located  supplies  of  milk 
to  supply  the  increased  fluid  milk  needs. 
Absent  a  suspension,  Mid-Am  states 
that  uneconomical  movements  of  more 
distant  supplies  of  milk  would  have  to 
be  made  to  meet  fluid  milk  needs. 

Mid-Am  asked  that  the  provision  be 
suspended  for  1987  beginning  with  the 
month  of  March.  However,  it  would  not 
be  possible  to  complete  the  required 
procedures  concerning  notice  and  a 
comment  period  in  sufficient  time  to 


include  March  in  the  suspension  period. 
In  addition,  since  the  provision  is 
applicable  through  July,  comments  are 
invited  on  a  proposal  to  suspend  such 
provision  for  April-July  1987. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders,  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C  601-674. 

Signed  at  Washington,  DC  on:  April  10, 
1987. 

|.  Patrick  Boyle, 
A  dministrator. 

[FR  Doc.  87-8656  Filed  4-16-87;  8:45  am] 
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Farmers  Home  Administration 
7  CFR  Part  1942 

Community  Facility  Loans 

AQENCY:  Farmers  Home  Administration 

USDA. 

action:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  proposes  to  amend  its 
community  facility  loan  regulations. 
This  action  is  in  response  to  FmHA  staff 
requests  for  clarification  of  the 
regulations  for  loans  for  community 
facilities  and  community  domestic  water 
and  waste  disposal  systems.  It  will  also 
bring  the  regulations  into  compliance 
with  certain  provisions  of  the  Food 
Security  Act  of  1985  and  the  Single 
Audit  Act  of  1984.  The  intended  effect  is 
to  provide  more  comprehensive 
guidance  to  applicants  and  FmHA  staff 
regarding  FmHA  financial  assistance  for 
water  and  waste  disposal  systems  and 
essential  commiuiity  facilities. 

DATES:  Comments  must  be  received  by 
May  18. 1987. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Directives 
Management  Branch,  Farmers  Home 
Administration,  USDA,  South 
Agriculture  Building,  Room  6348, 14th 
and  Independence  Avenue  SW.. 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
imder  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention: 


Desk  Officer  for  the  Farmers  Home 
Administration,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 
Wayne  Stansbery,  Loan  Specialist, 
Community  Facilities  Division,  Farmers 
Home  Administration,  USDA  South 
Agriculture  Building,  14th  and 
Independence  Avenue  SW.,  Room  6308, 
Washington,  DC  20250.  Telephone  202- 
382-1490. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  executive 
order  12291,  and  has  been  determined  to 
be  "non-major."  The  proposed  action  is 
not  likely  to  result  in  any  of  the 
following:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more,  (b)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intergovernmental  Review 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  numbers  10.423,  Community 
Facilities  Loans,  and  10.418,  Water  and 
Waste  Disposal  Systems  for  Rural 
Communities,  and  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015.  Subpart  V;  48 
FR  29112,  June  24, 1983:  49  FR  22675, 
May  31, 1984;  50  FR  14088,  April  10. 
1985). 

Environmental  Impact 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Programs." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Background 

This  package  is  an  accumulation  of 
numerous  regulation  changes  suggested 
by  various  staff  members  over  a  period 
of  several  months  along  with  changes 
needed  to  comply  with  the  Single  Audit 
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Act  of  1964.  OMB  Circular  A-12A,  and 
the  Food  Security  Act  of  1985.  FmHA 
believes  the  pioposed  changes  wtU 
clarify  die  re^oiations  and  be^  FaaHA 
to  serve  the  public  more  efficiently 
while  protectmg  (he  Government's 
interest. 

The  primary  chaivges  proposed 
include  the  foUowing: 

1.  A  requirement  is  added  that  notices 
of  adverse  action  on  preapplications  or 
applications  will  include  a  statement 
regarding  the  Federal  Equal  Credit 
Opportunity  Act. 

2.  The  requirements  for  preparing 
letters  of  conditions  are  clarified. 
Scheduling  of  payments,  compliance 
with  section  504  of  the  Rehabilitation 
Act,  and  reserve  requirements  are 
added  to  the  list  of  items  to  be  covered 
in  letters  of  conditions. 

3.  A  provision  is  added  to  clarify  ihe 
authority  of  the  FmHA  Disfrict  Office  to 
request  informatioB  from  applicants  as 
needed  to  determine  eligibility. 

4.  Under  certain  conditions 
application  dockets  must  be  reviewed  in 
the  National  Office.  The  list  tS  items 
that  must  be  included  in  the  docket  for 
National  Office  review  is  amended  to 
clarify  the  type  of  financial  infonnation 
required. 

5.  A  provision  is  added  under  wfakii 
funds  obligated  for  a  particular 
applicant  may  be  transferred  to  another 
applicant  if  the  new  applicant  meets 
eligibility  reqmrements,  the  two 
applicants  have  «  dose  and  genuine 
relationship  and  the  need  for  a  scope  of 
the  project  does  not  change. 

6.  A  requirement  for  National  Office 
review  of  negotiated  procurement 
contracts  over  $100,000  is  removed. 

7.  A  pnrvinon  is  added  to  aUow 
noncompetitive  negotiation  for 
procurement  actions  not  exceeding 

$50,ooa 

8.  Regolations  prohibit  choosing 
boundaries  for  the  service  area  of  an 
FmHA  fmanced  utility-type  facility  to 
exclude  certain  peopte.  TTie  list  of 
peopie  who  ntay  not  be  excluded  is 
expanded  to  included  the  handicapped. 

S.  The  eligibility  criteria  for  the 
poverty  lixie  interest  rate  is  amerided  to 
remove  the  reference  to  eoforcement 
and  recognize  standards  of  agencies 
with  juhsdiction  to  estaUisli  standards. 

10.  The  tiiae  limit  for  deferring 
coUectiaa  of  prixKipal  is  clarified  to  be 
36  rooBtin  following  the  date  the  firat 
interest  instaUaaeat  is  doe. 

11.  Security  requirements  are 
amended  to  provide  that  a  Hen  may  be 
taken  on  «n  aipplicant's  interest  in  a 
water  sates  oontract. 

12.  A  proviston  is  added  to  clarify  that 
if  there  are  oonOicts  between  this 
subpnrt  *ad  State  or  locai  laws  ^lis 


irt  will  control  A  requireineiit  that 
borrowers  procurement  regalations 
conf  )y  witli  State  and  k>c«l  lawn  is 
remv^d. 

13.  The  regalatiocn  regarding 
supervised  baak  accounts  are  amended 
to  clarify  that  supervised  bank  accounts 
may«  under  certain  ciroiuRstances,  be 
used  for  funds  advanced  by  other 
lenders  or  agencies. 

14.  The  regulations  regarding  review 
and  acceptance  of  partial  payment 
estimates  are  amended  to  provide  for 
par^l  payment  estimates  prepared  by 
the  contractor  rather  than  the  project 
architect/engineer. 

15.  A  provision  is  added  that 
borrowers  planning  to  sell  water  to 
other  bulk  users  must  have  written 
contracts  for  such  service. 

16l  a  provision  is  added  that 
management  a^eemeots  or  leases  BHtst 
not  contain  agreement  for  transfer  of 
ownership. 

17.  The  section  on  priorities  is  revised 
to  adjust  the  criteda  for  atmidiwg 
priority  points  based  on  income  to 
correspond  to  the  thresholds  for 
different  interest  rates. 

18.  A  paragraph  is  removed  wWdh  has 
caused  confusion  regarding 
requirements  for  loan  repayment 
schedules.  In  all  cases  payments  to 
FmHA  should  approximate  amortized 
installments. 

19.  A  provision  is  added  that  FmHA 
will  fully  consider  any  recommendatioBS 
of  the  owner  concerning  tedmical 
design  and  choice  of  materials. 

20.  The  paragraphs  on  audits  of 
borrower  operations  are  revised  to 
contply  with  the  Sin^e  Audit  Act  of 
19B4.  Pub.  L  98-502.  and  OMB  Circular 
A-lza,  "Audits  of  State  and  Local 
Governments."  The  Single  Audit 
establishments  audit  requirements  Tor 
Slate  and  local  governments  that  receive 
Federal  assistance  and  defines  Federal 
resrponsibiKties  for  intplementiiig  and 
monitoring  those  requirements.  Section 
790S  of  the  Act  required  CH^ffl  to  issue 
implemeoting  gaidelines,  which  ware 
issued  as  OMB  Grcntar  A-12t.  Farther, 
the  Circular  directed  Federal  agencies  to 
pubUsh  reflations  imptemented  it 

FmHA  expects  to  inciode  additional 
changes  to  7  CFR  Part  1942-A  in  the 
final  nde.  These  additicmal  proposed 
changes  are  not  included  for  pribiicaticm 
in  the  proposed  role  because  they  are 
items  of  internal  management  not 
diracdy  impacting  the  p«bUc. 

list  of  SufajecU  in  CFK  Part  1942 

Qammumty  developoaent,  Commanity 
Factilities,  Loan  prograras-Hoosing  and 
community  development.  Loan  secority, 
Runl  areas.  Waste  treatment  and 


disposal-Domestic  Water  supply- 
Domestic. 

Aoccrdiixgly,  FmHA  proposes  to 
amend  Subpart  A  of  Part  1942.  Chapter 
IVIIL  Title  7,  Code  of  Federal 
Regulations,  as  follows: 

PART  1942-ASSOaATIONS 

1.  The  authority  citation  for  Part  1M2 
continues  to  read  as  follows:  Aathority: 
7  U.S.C.  1989;  1«  U.S.C.  1005;  7  CFR  2.23; 
7CFR2.W. 

Subpart  A— Conmuntty  Faciftty  Loans 

2.  Section  1942.2  is  amended  by 
adding  a  new  paragraph  [a)(l)(v)  and 
revising  paragraph  (d)  to  read  as 
follows: 

S  1942.2    Processing  appKoatlona. 
(a) 

w  — 

(v)  Supporting  documentation 
necessaiy  to  make  an  eligibility 
determination  such  as  financial 
statements,  audits,  or  copies  of 
organizational  documents  or  existing 
debt  instaiiraents.  The  District  Director 
will  advice  applicants  on  what 
documents  are  necessary-  Applicants 
should  not  be  required  to  expend 
significant  amounts  of  money  or  time 
developing  supporting  documentation  at 
the  preapplication  stage. 
***** 

{d)  Review  of  decision,  if  at  any  time 
prior  to  k>en  approval  rt  is  decided  that 
favorable  actkm  will  aot  be  taken  ob  a 
preapplication  or  application,  the 
District  Director  will  notify  the  applicant 
in  %vriting  of  the  reasons  wi^  the 
request  was  not  favorably  considered. 
The  notification  to  the  applicent  will 
state  that  a  review  of  this  decision  by 
FmHA  nay  be  requested  by  the 
applicant  under  SuA)f»art  B  of  Part  T900 
of  tliis  chapter.  The  following  statement 
will  also  be  aiade  on  all  notifications  of 
adverse  action. 

The  FMeral  E^bb\  Credit  Oppoilwiity  Act 
prohibiti  creditor*  from  discriniinatiag 
against  credit  apphcantt  on  tii«  basis -of  race, 
coior,  religion,  national  ongin,  sex.  marttal 
status.  «^  (provided  that  the  appticant  kag 
the  capacity  to  enter  into  a  binding  contract); 
because  aU  or  part  of  the  applicant's  incoaie 
is  derived  Trom  any  public  assistance 
program:  or  because  the  apphcant  has  n> 
good  fattti  «xerct9«d  arry  ri^t  under  lire 
Consumer  Oredi«  Pr(Hertw«  Act.  The  Federal 
agency  tliat  adminisU-aters  coia|diance  witk 
this  law  ii  the  Fedcial  Trade  Oonnnisaian, 
E^ai  Credit  C3pportunity.  Wasfaiqtfton.  DC 
20580. 
•         *    ,      *         *         • 

3.  Sec^on  1942.S  h  amended  by 
revising  paragraph  (aMlMi^  {bftlKiiMFJ 
and  (b)(l)(B)(G),  resioving  para^aph 
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(d)(4).  redesignating  paragraphs  (d)(5} 
through  (d)(7)  as  paragraph  (d)(4] 
through  (d)(6)  respectively,  and  adding  a 
new  paragraph  (d)(7)  to  read  as  follows: 

S  1942.5    AppUcatkMi  review  and  approvaL 

(a)  *  *  • 

(1)  *  *  * 

(1)  Requirements  listed  in  letters  of 
conditions  will  include  the  following 
unless  inappropriate  due  to  the 
particular  type  of  funding  or  entity 
involved:  maximum  amount  of  loan 
and/or  grant  which  may  be  considered, 
scheduling  of  payments,  term  of  loan 
and  any  deferment  of  principal  which 
may  be  allowed,  reserve  requirements, 
compliance  with  section  504  of  the 
Rehabilitation  Act  of  1973.  number  of 
users  (member)  and  verification 
required,  contributions,  rates  charges, 
interim  financing,  disbursement  of 
funds,  security  requirements,  graduation 
requirements,  organization,  business 
operations,  insurance  and  bonding 
(including  apphcant/borrower  and 
contractor),  construction  contract 
documents  and  bidding,  accounts, 
records,  and  audit  reports  required 
(including  requirements  of  OMB 
Circulars  A-128  and  A-110),  adoption  of 
Form  FmHA  1942-47,  "Loan  Resolution 
(Pubhc  Bodies),  for  public  bodies  of 
Form  FmHA  1942-9.  "Loan  Resolution 
(Security  Agreement)."  for  other  than 
public  bodies,  closing  instructions,  and 
other  requirements. 

(b)*  *  • 
(1)  *  *  * 
(ii)  •  *  * 

(F)  Form  FmHA  442-3,  "Balance 
Sheet",  or  a  Hnancial  or  audit  that 
includes  a  balance  sheet. 

(G)  For  other  essential  community 
facility  loan  applicants  whose  proposals 
do  not  meet  the  assured  income  or  tax 
based  security  requirements  of 

S  1942.17(g)(2)(iii)  and  (g)(3)(iii)  of  this 
subpart,  financial  information  for  the 
last  Ave  years  of  operation  will  be 
submitted  if  available.  The  type  of 
financial  information  to  be  submitted 
should  be  determined  based  on  what  is 
available  and  the  follov«ring  order  of 
preference: 

{1)  Complete  audits; 

[2]  Unaudited  financial  statements 
including  balance  sheets  and  statements 
of  income  and  expenses; 

(J).  Lists  of  income  and  expenses. 

(d)  *  *  • 

(7)  If  a  transfer  of  obligation  of  funds 
is  necessary,  complete  Form  FmHA  450- 
10.  "Advice  of  Borrower's  Change  of 
Address.  Name.  Case  Number,  or  Loan 
Number."  and  process  via  the  FmHA 


Field  Office  terminal  system.  An 
obligation  of  funds  established  for  an 
applicant  may  be  transferred  to  a 
different  (substituted)  applicant 
provided: 

(i)  The  substituted  applicant  is  eligible 
to  receive  the  assistance  approved  for 
the  original  applicant;  and 

(ii)  The  substituted  applicant  bears  a 
close  and  genuine  relationship  to  the 
original  applicant  (such  as  two 
organizations  that  are  controlled  by  the 
same  individuals);  and 

(iii)  The  need  for  the  scope  of  the 
project  and  the  purpose(8)  for  which 
FmHA  funds  will  be  used  remain 
substantially  unchanged. 
***** 

4.  Section  1942.9  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§  1942.9    Planning,  bidding,  contracting, 
and  conatructlng. 

(a)  *  *  * 

(B)  Contract  approval.  The  State 
Director  or  designee  is  responsible  for 
approving  all  construction  contracts 
using  legal  advice  and  guidance  of  OGC 
as  necessary.  The  use  of  a  contracting 
method  under  5  1942.18(1)  of  this 
subpart  exceeding  $100,000  must  be 
concurred  in  by  the  National  Office. 
Procurement  under  §  1942.18(1)  of  this 
subpart  will  not  be  considered  when  an 
FmHA  grant  is  involved.  When  an 
applicant  requested  such  concurrence, 
the  State  Director  will  submit  the 
following  to  the  National  Office: 

5.  Section  1942.17  is  amended  by 
revising  paragraphs  (b)(3).  (c)(2)(iii)(C). 
(e)(2)  and  (f)(2)(i).  removing  paragraph 
(f)(7)(i),  redesignating  paragraphs 
(f)(7)(ii)  and  (f)(7)(iii)  as  paragraphs 
(f)(7)(i)  and  (f)l7)(ii).  respectively, 
revising  the  introductory  text  of  the  new 
paragraph  (f)(7)(i)  and  paragraphs 
(g)(2)(i)(C),  (g)(3)(i)(B).  and  the 
introductory  text  of  paragraphs  (j){3) 
and  (k)(l).  redesignating  paragraphs 
(k)(2)  through  (k)(8)  as  paragraphs  (k)(3) 
through  (k)(9).  respectively,  adding  a 
new  paragraph  (k)(2).  and  revising 
paragraphs  (p)(3)(i).  (p)(4).  (q)(3).  (q)(4). 
and  (q)(5)  to  read  as  follows: 

S  1942.17    Community  Facilities. 

***** 

(b)*** 

(3)  Legal  authority  and  responsibility. 
Each  applicant  must  have  or  will  obtain 
the  legal  authority  necessary  for 
constructing,  operating,  and  maintaining 
the  proposed  facility  or  service  and  for 
obtaining,  giving  security  for,  and 
repaying  the  proposed  loan.  The 
applicant  shall  be  responsible  for 
operating,  maintaining,  and  managing 


the  facility,  and  providing  for  its 
continued  availability  and  use  at 
reasonable  rates  and  terms.  This 
responsibility  shall  be  exercised  by  the 
applicant  even  though  the  facility  may 
be  operated,  maintained,  or  managed  by 
a  third  party  imder  contract, 
management  agreement  or  written 
lease.  Leases  may  be  used  when  this  is 
the  only  feasible  way  to  provide  the 
service  and  is  the  customary  practice. 
Management  agreements  should  provide 
for  at  least  those  items  listed  in  Guide  24 
of  this  subpart.  Such  contracts, 
management  agreements,  or  leases  must 
not  contain  options  or  other  provisions 
for  transfer  of  ownership. 
***** 

(c)  •  •  * 

(2)  •  *  * 

(iii)  *  *  • 

(C)  Income  priorities.  The  following 
priorities  apply  to  both  Water  and 
Waste  Disposal  and  Community 
Facilities  preapplications.  Points  will  be 
distributed  as  indicated.  The  median 
income  of  the  population  to  be  served  by 
the  proposed  facility  is: 

[1]  Less  than  the  proverty  line  for  a 
family  of  four,  as  defined  in  section 
673(2)  of  the  Community  Services  Block 
Grant  Act  (42  U.S.C.  9902  (2)),  or  less 
than  80  percent  of  the  statewide 
nonmetropolitan  median  household 
income. — 25  points. 

[2]  Equal  to  or  more  than  the  poverty 
line  and  between  80%  and  100%, 
inclusive,  of  the  State's  nonmetropolitan 
median  household  income — 20  points. 

(e)  *  *  * 

(2)  In  no  case  will  boundaries  for  the 
proposed  service  area  be  chosen  in  such 
a  way  that  any  user  or  area  will  be 
excluded  because  of  race,  color,  religion, 
sex,  marital  status,  age.  handicap,  or 
national  origin. 

(2)  *  •  * 

(i)  The  primary  purpose  of  the  loan  is 
to  upgrade  existing  facilities  or  construct 
new  facilities  required  to  meet 
applicable  health  or  sanitary  standards. 
Documentation  will  be  obtained  from 
the  appropriate  regulatory  agency  with 
jurisdiction  to  establish  the  standard,  to 
verify  that  a  bonafide  standard  exists, 
what  that  standard  is,  and  that  the 
proposed  improvements  are  needed  and 
required  to  meet  the  standard;  and 

(7)  *  *  . 

(i)  Principal  payments  may  be 
deferred  in  whole  or  in  part  for  a  period 
not  to  exceed  36  months  following  the 
date  the  first  interest  installment  is  due. 
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If  for  any  reason  k  appears  aecessary  to 
permit  a  longer  pedod  eS  delennent,  the 
State  Director  may  authorize  such 
deferment  with  the  prior  approval  ^ihe 
National  OHice.  Deferments  of  principal 
will  not  be  used  to: 


(g)  *  •  * 

(i)  *  *  * 

(C]  fQed^es  of  facility  revesue  and. 
when  it  is  the  customary  financial 
practice  in  the  State,  liens  will  be  taken 
on  the  interest  of  the  applicant  in  ail 
land,  easements,  nghts-of-way.  water 
rights,  water  purchase  contracts,  water 
sales  contracts,  aewa^  treatment 
contracts,  and  similar  pj-operty  rights, 
including  leasehold  interest,  used  or  to 
be  used  in  connection  with  the  facility 
whether  owned  at  the  time  the  loan  is 
approved  or  acquired  with  loan  funds: 
and /or 


(3)  *  *  * 

(0*  •  • 

(B)  A  Tien  will  be  taken  on  the  hiterest 
of  the  appficant  in  all  land,  easements, 
rights-of-way,  water  rights,  water 
purchase  corttracts,  water  sales 
contracts,  sewage  •treatment  contracts 
and  simrlaT  property  rights,  indading 
leasehold  interest,  used,  or  to  be  nsedin 
connection  with  the  facflrty  whether 
owned  at  the  time  the  loam  is  approved 
or  acquired  with  loan  fraids.  bi  unusual 
cffcumstances  where  it  is  not  feasfble  to 
obtain  a  fien  on  such  tand  (snth  as  land 
rights  obtained  from  Federal  or  local 
government  agencies,  and  from 
railroads)  and  the  loan  approval  official 
determines  that  the  interest  of  FmHA 
otherwise  is  secured  adeqvntdy.  the  Sen 
requirement  may  be  omitted  as  to  wath 
land  rights. 
*        *        *        «        * 

(jr  *  * 

(3)  Insurance  and  bondmg.  Needed 
insurance  coverage  and  fideHty  bonds 
will  be  obtained  by  the  time  of  loan 
closing  or  start  of  construction, 
whichever  occurs  first.  Ordinarily, 
FmHA  should  be  Usted  as  mortgagee  on 
the  property  insurance  when  FmHA  has 
a  lien  on  the  property.  b)sur«noe  pcdictes 
are  not  required  to  be  filed  in  the  case 
file.  However,  the  borrower  must 
continue  to  maintain  insurance  in 
adequate  amounts  to  protect  the 
Government's  interesft  for  the  life  of  ihe 
loan.  After  the  first  year  of  operation  an 
annual  listing  of  tastiranoe  in  audits, 
management  reports,  or  other 
statements  signed  by  appropriate 
borrower  officicals,  will  be  considered 
as  sufficient  evideace  of  insurance 
maiiUenance.  A  copy  of  the  fidelity 
bond(s}  should  be  ^led  in  the  borrower's 


case  file,  kisurance  rpqiiirp.mpnts  will 
not  xuinaaUy  be  over  and  Jibove  Aoae 
proposed  by  the  botrotver  provided 
coverage  is  found  to  be  adequate,  aod  in 
accordance  with  the  following: 

w*  *  * 

(1)  Compliance  with  tpedcMl  iawe -oad 
r^uJations.  £Kcq»t  as  provided  in 
par^grafih  {k^Zi  of  t^  aectioa 
applicants  will  be  required  to  con^y 
with  Federal,  Siate,  aid  local  laws  and 
any  regulatory  coawiiflBion  raies  and 
regulations  pertaiiuqg  to: 

*  •        «        •        « 

(2]  Cozx^p/nznoe  eicceptiam.  tf  diere 
are  conflicts  between  das  sabpart  aod 
state  or  local  laws  or  regulatory 
commission  regulationB,  the  provistoas 
of  this  sufafnrt  wiil  coatrot. 

*  *        «        *        * 

(PJ  •  *  * 

(i)  Supervised  bank  account.  FmHA 
loan  6mds  and  any  fimds  furnished  by 
the  appHcant/boTTower  to  supplement 
the  loan  including  contrfcntions  to 
purchase  major  items  of  eqiripment. 
machinery,  and  fHmishings  may  be 
deposited  in  a  supervised  bank  acconirt 
if  determined  necessary  as  provided  in 
Subpart  A  of  Part  t902  trf  this  rfiaprter. 
When  FntflA  has  a  Memorandum  of 
Understanding  with  another  agency  that 
provides  for  the  use  of  supervised  bank 
accouitts,  or  when  FmHA  is  the  primary 
source  of  funds  for  a  project  and  has 
determined  that  "flie  nse  of  a  supervised 
bank  account  is  necessary,  profect  funds 
from  other  sources  may  also  deposited 
in  the  supervised  bank  account.  Fn*IA 
shall  not  be  accoontable  to  the  sottrce  of 
the  other  fonds  nor  stiall  FnHA 
undertake  responsfcility  to  administer 
the  funding  program  of  the  other  errtity. 
Supervised  bank  accounts  should  not  be 
used  for  funds  advanced  hy  an  isterim 
lender. 

(4^  Development  inspectians.  The 
District  Director  or  wiH  be  responsible 
for  monitoring  the  construc^n  erf  all 
projects  being  financed,  wholly  or  in 
part.  Kvith  FmHA  funds.  Technical 
assistance  wiH  be  provided  by  the  State 
Director's  staff.  Project  monitoring  wfR 
include  coastruction  inspections  and  a 
review  of  each  project  inspection  report, 
each  change  order  and  each  partial 
payment  estimate  and  other  invoices 
such  as  payment  for  engineeriag/ 
architectural  and  legal  fees  and  other 
materials  determined  necessary  to 
effectively  iuonitar  each  prsject.  These 
activities  will  not  be  performed  on 
behalf  of  tbe  applies nt/boirowec  but 
are  solely  far  the  benefit  of  F^nHA  and 
in  no  way  are  intended  to  relieve  the 


applicant/borrower  of  oorrespondiiig 
obngatioiM  to  conduct  simflar 
Biooiiaiii^  and  ^nsfiecXka  activities. 
Project  monitorij^  will  include  perk>dic 
inspections  to  review  partial  payment 
estimales  prior  to  their  approral  and  to 
review  project  development  in 
accordance  with  plans  and 
spedficatiDns.  Each  iDspeotiaa  wifl  be 
recorded  using  FtM'm  FmHA  424-12. 
"InspectioD  Report. "  The  originai  Font 
FmHA  424-12  will  be  filed  m  the  proiect 
case  folder  and  a  copy  btmished  to  the 
State  Oirectot.  The  State  Director  wiB 
review  Insfjectioo  reports  and  will 
detennine  that  the  project  is  being 
eOeotively  ■umitoiied.  The  Distract 
Director  is  aallionzed  to  review  and 
accept  partial  payment  estinuiies 
prepared  by  the  contractor  and 
approvied  by  the  borrower.  proviiM  the 
consulting  engineer  or  architect,  if  one  is 
being  utilized  for  the  project,  has 
approved  the  estimate  and  certified  that 
all  material  piutrfaased  or  work 
perfonaed  is  in  acoordaace  wit^  ihe 
plans  andapedficatioia.  or  if  a 
consuliuig  eogiceer  or  architect  is  not 
being  utiliced.  the  Distiict  Director  kas 
determined  that  the  fands  reqi^sled  are 
for  authorized  pcuposes.  If  there  u  any 
indicatioa  that  constructiGn  is  not  being 
completed  in  accordanoe  with  die  plmis 
and  spedficabons  or  that  any  ot^r 
problems  exist,  the  District  Director 
should  notify  the  State  Ihf  ector 
immediately  and  withhold  all  paymeots 
on  the  contract. 
***** 

(q)  *  *  • 

(3)  Substitute  for  management  reports. 
When  FmHA  loans  are  secured  by  the 
general  obligation  of  the  pubHc  body  or 
tax  assessments  which  total  100  percent 
of  the  debt  service  requirements,  the 
State  Director  may  authorize  an  aimaai 
audit  to  substitute  for  other  management 
reports  if  the  audit  is  received  within  -90 
days  following  tiie  period  covered  by 
the  audit 

(4)  Aadita — {i]  Audits  based vpon 
Federal  financial  assistance  received  im 
a  year.  T)sr  fc^owing  requirements  ahsl 
apply  to  audits  of  the  years  in  whidh 
funds  are  dehvered  to  the  borrower.  For 
years  in  which  the  amount  of  total  funds 
received  does  not  require  an  OMB 
Circular  A-12e  audit,  see  paragraph 
{q)(4Mii]  of  this  section.  I 

(A)  Local  govemmeats  and  Indian        \ 
tribes.  These  organizatians  are  to  be 
audited  in  accordance  with  this  subpart 
and  Office  of  Management  and  Budget 
[OMB]  Circular  A-128,  with  copies  of 
the  audits  being  forwarded  by  the 
borrower  to  the  FmHA  District  Duector 
and  the  appropriate  Federal  cognizant 
agency,  live  Circular  is  attached  as 
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Appendix  A  (avnfable  in  aay  AnHA 
Office). 

[1)  Definitions,  [i]  "Cognizaat  agency" 
means  the  Federal  agency  assigned  by 
OMB  to  carry  out  the  responsibilities 
described  in  OMB  Circular  A-IZS. 
Within  the  Department  of  Agriculture 
(USDA).  GIG  is  designated  as  the 
cognizant  agency  and  they  may  delegate 
cognizant  agency  responsibilities  to 
FmHA  if  PmHA  has  provided  the  major 
portion  of  funding. 

[il]  Other  defmitions  are  oontaioed  in 
Exhibit  A  (available  in  any  PmHA 
Office). 

[2]  Audit  requirements.  It  is  not 
intended  that  audits  required  by  this 
subpart  be  separate  and  apart  from 
audits  performed  in  accordance  with 
State  and  local  laws.  To  tbe  extent 
feasible,  the  audit  work  shooid  be  done 
in  canjunction  with  those  audits. 

(/■)  Local  governments  and  Indian 
triiies  that  receive  $100,000  or  more  a 
year  in  Federal  financial  assistance 
shall  have  an  audit  for  that  year  in 
accordance  with  OMB  CirciJilar  A-12S. 

[ii]  Local  governments  and  Indian 
tribes  that  receive  between  $25,000  and 
$100,000  a  year  in  Federal  financial 
assistance  shall  have  an  audit  ma<ie  for 
that  year  in  accordance  with  OMB 
Circular  A-128  or  in  accordance  with 
FmHA  audit  requirements.  This  is  an 
option  of  the  local  government  or  Indian 
tribe.  If  the  election  is  made  to  have  an 
audit  performed  in  accordance  with 
FmHA  requirements,  the  audit  sball  be 
in  accordance  with  paragraph 
(q)(4)(i)(B)  of  this  section. 

[Hi]  Local  governments  and  Indian 
tribes  that  receive  less  than  $25,000  a 
year  in  Federal  financial  assistance 
shall  be  exempt  from  both  OMB  Circular 
A-128  audits  and  PmHA  audit 
requirements.  However,  audits 
performed  shall  be  governed  by  the 
requirements  prescribed  by  State  or 
local  law  or  regulation.  Also,  refer  to 
paragraph  (qK4)(ii)  of  this  section. 

\iv)  Public  hospitals  and  public 
colleges  and  universities  may  be 
excluded  from  these  audit  requirements. 
However,  in  this  case  audits  shall  be 
made  in  accordance  with  paragraph 
(q)(4){i)(B)  of  this  section. 

(J)  Cognizant  agency  responsibilities. 
Smaller  ^vemments  not  assigned  a 
cognizant  agency  ^ould  contact  the 
Federal  Agency  that  provided  the  most 
funds.  When  USDA  is  designated  as  the 
cognizant  agency  by  OMB,  or  when  it 
has  been  determined  by  the  borrower 
that  FmHA  provided  the  maior  portion 
of  Federal  fhiancial  assistance,  the 
appropriate  USDA  OIG  Regional 
Inspector  General  shall  be  responsible 
for  audit  related  matters.  FmHA  and  the 
borrower  shall  coordinate  all  proposed 


aaadii  plans  with  #ie  apipropriate  USDA 
OIG.  A  list  of  appropriate  OIG  contact 
persons  is  attached  to  FmHA  instniction 
1942-A  as  Exhibit  B  (availaMe  in  any 
FmHA  Office). 

(B)  Nonprofit  organizations  aad 
others.  These  organizations  are  to  be 
audited  in  accordance  with  P^nHA 
requirements  and  OMB  Circular  A-110, 
"Uniform  Requirements  For  Grants  to 
Universities,  Hospitals,  and  Other 
Nonprofit  Organizations."  Audits  are 
also  to  be  made  in  accordance  with 
"Standards  for  Audits  of  Government 
Organizations,  Programs.  Activities  and 
Functions"  issued  by  the  Comptroller 
General  of  the  United  States  in  1981 
(GAO  Standards),  and  any  subsequent 
revisions.  These  requirements  abo 
apply  to  public  hospitals  and  public 
colleges  arul  universities  if  they  are 
excluded  from  the  audits  of  paragraph 
(q)(4)(i)(A)  of  this  section. 

(7)  Audits  shall  be  supplied  to  the 
FmHA  District  Director  as  soon  as 
possible  but  in  no  case  later  than  ninety 
(90)  days  following  the  period  covered 
by  the  audit 

[2]  Audit  requirements  are  as  follows: 

(/)  Organizations  which  receive 
$25,000  or  more  a  year  in  Federal 
financial  assistance  shall  have  an 
organization  wide  audit  for  that  year. 
Also,  refer  to  paragraph  (<i)(4Kii)  of  this 
section. 

(ii)  Organizations  which  receive  less 
than  $25,000  a  year  in  Federal  financial 
assistance  shall  be  exempt  from  aAidits 
for  that  year,  except  for  the  audits  based 
upon  annual  gross  income  which  may 
apply  in  para^aph  (qK^Uii)  oi  this 
section. 

(ii)  Audits  based  upon  annual  gross 
income.  The  following  annual  gross 
income  audit  requirements  shall  apply 
to  all  borrowers  (local  government, 
Indian  tribes,  and  nonprofit 
organizations)  for  all  years  except  the 
ones  in  which  there  is  an  audit 
requirement  based  upon  the  amount  of 
Federal  assistance  receive  as  required 
by  paragraphs  (qH4)(i)(AK2)  and 
(q)(4)(i)(B}(2)  of  this  section. 

Audits  shall  be  on  an  annual  basis 
unless  otherwise  prohibited  and  shall  be 
supplied  to  PmHA  as  soon  as  possible 
but  in  no  case  later  than  90  days 
following  the  period  covered  by  tfie 
audit. 

(A)  Gross  annual  income  of  $100,000 
or  wore.  [1)  Local  governments  and 
Indian  tribes  shall  have  audits  made  in 
accordance  with  State  or  local  law  or 
regulation  or  regulatory  agency 
requirements. 

[2)  All  other  organizations  shall  have 
audits  in  accordance  OMB  Circnlar  A- 
110  and  paragraph  (q)(4)(i)(B)(2)(/)  of 
this  section. 


(B)  Gross  annual  income  of  less  than 
$100,000.  For  borrowers  that  have  a 
gross  annual  income  of  less  than 
$100,000,  the  requirements  for  audits 
shall  be  at  Ae  discretion  of  the  State 
Director.  However,  when  aiJtiits  are 
reqoired,  they  shall  be  in  accordance 
with  paragraph  (q)(4)(ii)(A)  of  this 
section. 

(5)  Borrowers  exempt  from  audits.  AH 
borrowers  who  are  exempt  from  audits, 
will,  within  flO  days  following  the  end  of 
eaxii  fiscal  year,  furnish  the  FmHA  with 
annual  financial  statements,  consisting 
of  a  verification  of  the  organization's 
balance  sheet  and  statement  of  income 
and  expense  by  an  appropriate  official 
of  the  organization.  Forms  FmHA  442-2 
and  442-3  may  be  used.  For  borrowers 
using  Form  PmHA  442-2,  the  dual 
purpose  of  fourth  quarter  management 
reports,  when  required,  and  annual 
statements  of  income  will  be  met  with 
this  one  submissron. 


6.  Section  1942.18  is  amended  by 
revising  paragraphs  (g),  [j)  introductory 
text  (j)(2),  and  [k)[4)  to  read  as  follows: 

§1942. It    ComfiMinity  FadlNtM-Plmning, 
Bidding,  OontracClng,  CofMtnicting. 

(g)  Sewage  treatment  and  bulk  water 
sales  contracts.  Owners  entering  Into 
agreements  with  private  or  public 
parties  to  treat  sewage  or  supply  bulk 
water  shall  have  written  contracts  for 
such  service  and  all  such  contracts  shall 
be  subject  to  PmHA  concurrence. 
Paragraph  (f)  of  this  section  should  be 
used  as  a  guide  to  prepare  such 
contracts. 


(j)  Owner's  procurement  regulations. 
Owner's  procurement  regulations  must 
comply  with  the  following  standards: 

(!)••• 

(2)  Maximum  open  and  free 
competition.  All  procurement 
transactions,  regardless  of  whether  by 
sealing  bids  or  by  negotiation  and 
without  regard  to  dollar  value,  shall  be 
conducted  in  a  manner  that  provides 
maximiun  open  and  free  competition. 
Procurement  procedures  shall  not 
restrict  or  eliminate  competition. 
Examples  of  what  are  considered  to  be 
restrictive  of  competition  include,  but 
are  not  limited  to  placing  unreasonable 
requirements  on  firms  in  order  for  them 
to  qualify  to  do  businesr. 
noncompetitive  practices  between  firms; 
organizational  conflicts  of  interest;  and 
unnecessary  experience  and  bonding 
requirements.  In  specifying  materials), 
the  owner  and  is  consultant  will 
consider  all  materials  normally  suitable 
for  the  project  commensurate  with 
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souna  engineering  practices  and  project 
requirements.  For  a  water  or  waste 
disposal  facility,  FmHA  shall  consider 
fully  any  recommendation  made  by  the 
loan  applicant  or  borrower  concerning 
the  technical  design  and  choice  of 
materials  to  be  used  for  such  a  facihty. 
if  FmHA  determies  that  a  design  or 
material,  other  than  those  that  were 
recommended  should  be  considered  by 
including  them  in  the  procurement 
process  as  an  acceptable  design  or 
material  in  the  water  or  waste  disposal 
facility,  FmHA  shall  provide  such 
applicant  or  borrower  with  a 
comprehensive  justification  for  such  a 
determination. 
•        *        ♦        «        * 

(k)  *  •  • 

(4)  Noncompetitive  negotiation. 
Noncompetitive  negotiation  is 
procurement  through  solicitation  of  a 
proposal  from  only  one  source,  or  after 
solicitation  of  a  number  of  sources 
competition  is  determined  inadequate. 
Noncompetitive  negotiation  may  be 
used  when  the  award  of  a  contract  is 
not  feasible  under  small  purchase, 
competitive  sealed  bids  (formal 
advertising)  or  competitive  negotiation 
procedures.  Circumstances  under  which 
a  contract  may  be  awarded  by 
noncompetitive  negotiations  are  limited 
to  the  following: 

(i)  The  item  is  available  only  from  a 
single  source;  or 

(ii]  There  exists  a  public  exigency  or 
emergency  and  the  urgency  for  the 
requirement  will  not  permit  a  delay 
incident  to  competitive  solicitation;  or 

(iii)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate;  or 

(iv)  No  acceptable  bids  have  been 
received  after  formal  advertising;  or 

(v)  The  procurement  of  architectural/ 
engineering  and  other  professional 
services;  or 

(vi)  The  aggregate  amount  does  not 
exceed  $50,000. 
***** 

7.  Section  1942.19  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

9  1942.19    Information  Pertaining  to 
Preparation  of  Notes  or  Bonds  and  Bond 
Transcript  Documents  for  Public  Body 
Applicants. 

***** 

(h)  •  *  * 

(2)  Bond  registration.  Bonds  will 
contain  provisions  permitting 
registration  as  to  both  principal  and 
interest.  Bonds  purchased  by  FmHA  will 
be  registered  in  the  name  of  "United 
States  of  America,  Farmers  Home 
Administration,"  and  will  remain  so 
registered  at  all  time  while  the  bonds 


are  held  or  insured  by  the  United  States. 
The  address  of  FmHA  for  registration 
purposes  will  be  that  of  the  appropriate 
FmHA  State  Office. 

Dated:  February  17. 1987. 
Vance  LClaik, 

Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  87-8706  Filed  4-1&-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Ooclcet  No.  87-ANE-7] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (TCM)  IO-520  and 
TSIO-520  Series  Engines 

A6ENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  ultrasonic  inspection  of 
airmelt  and  vacuum  arc  remelt  steel 
alloy  crankshafts  and  marking  of  the 
propeller  moimting  flange  to  indicate  the 
heat  codes  and  type  of  steel  whenever 
the  crankshaft  is  removed  from  the 
engine  case  or  replaced  on  certain  TCM 
520  series  engines.  The  proposed  AD  is 
needed  to  prevent  the  installation  of 
crankshafts  with  subsurface  fatigue 
cracks  which  could  result  in  crankshaft 
failure  with  resultant  loss  of  engine 
power. 

DATE:  Conunents  must  be  received  on  or 
before  June  22. 1987. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Docket 
No.  87-ANE-7,  Federal  Aviation 
Administration.  New  England  Region. 
Oiffice  of  the  Regional  Counsel.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  or  delivered  in 
duplicate  to  Room  311  at  the  above 
address. 

Comments  delivered  must  be  marked: 
"Docket  No.  87-ANE-7". 

Comments  may  be  inspected  at  Room 
311  between  the  hours  of  8:00  a.m.  and 
4;30  p.m..  Monday  through  Friday, 
except  federal  holidays. 

The  applicable  service  bulletin  (M87- 
5)  may  be  obtained  from  Teledyne 
Continental  Motors,  P.O.  Box  90,  Mobile. 
Alabama  36601. 

A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Docket,  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel. 


12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  C.  Robinette,  Aerospace  Engineer. 
Propulsion  Branch,  ACE-140A,  Federal 
Aviation  Administration,  Atlanta 
Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  Suite  210.  Atlanta. 
Georgia  30349;  telephone  (404)  991-3810. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  87-ANE-7".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

The  FAA  has  determined  that 
subsurface  fatigue  cracks  may  be 
present  in  crankshafts  used  in  TCM  10- 
520  and  TSIO-520  series  engines.  There 
have  been  approximately  108  service 
difficulty  reports  between  1980  and  1986 
concerning  crankshaft  failures.  It  has 
not  been  possible  to  assign  a  specific 
failure  mode  to  these  reports.  They 
occur  randomly  and  are  not  directly 
linked  to  specific  forgings.  heat  codes, 
material  processing  or  design. 
Ultrasonic  inspection  techniques  have 
been  developed  by  the  manufacturer  to 
test  for  subsurface  defects  on  both  new 
and  used  crankshafts.  The  ultrasonic 
inspection,  if  performed  correctly,  could 
preclude  the  installation  of  crankshafts 
with  subsurface  defects.  Since  these 
defects  could  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
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proposed  AD  would  require  ultrasonic 
inspection  of  the  airmelt  and  vaojum 
arc  remelt  steel  alloy  crankshafts 
whenever  the  crankshafts  are  removed 
from  the  engine  case  or  replaced  on 
TCM  IO-520  and  7810-520  series 
engines. 

Conclusion 

The  FAA  has  detennined  that  this 
proposed  regulation  involves  35v000 
engines  and  the  approximate  cost  per 
engine  per  inspection  would  be  $150. 
Therefore,  I  certify  that  this  action  (1)  is 
not  a  "major  rale"  under  EKecutive 
Order  12291;  (2)  is  not  a  si^ficant  rule 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  die  criteria  of  ti»  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  ''Fon  puwther  inpormatiom 
COHTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft, 
Aviation  safety.  Incorporation  by 
Reference. 

The  Proposed  Amendment 
PART  39— [AMENDED] 

Accordmgly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  as  follows; 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aotkority:  49  VS.C.  13S4(al,  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.S5. 

§39.13   [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  Airworthiness  Directive  [AD): 

Teledyne  Continental  Motors:  Applies  to 

Teledyne  Continental  Motors  (TCM)  lO- 
520  and  TSIO-520  series  engines. 

Compliance  is  required  as  indicated  unless 
already  actxjtnplished. 

To  prevent  the  installation  of  crankshafts 
with  existing  subsurface  fatigue  cradcs,  at  the 
next  and  every  subseqoent  crankshaft 
removal  from  the  engine  case  or  installation 
of  a  replacement  crankshaft: 

(a)  Prior  to  installation  in  the  engine, 
conduct  an  ultrasonic  inspection  in 
accordance  with  TtIM  Service  Bulletin  M87- 
5.  dated  February  18. 1987,  and  Crankshaft 
Ultrasonic  Inapcctron  Prooedwe.  Fona 
X30554.  dated  February  1981. 

(b)  If  any  cracks  are  found,  replace 
crankshaft  with  serviceable  crankshaft  in 


accordance  with  TCM  Service  Balietin  M87- 
5.  dated  February  18. 1987. 

(c)  If  no  cracks  are  found,  mark  the 
propeller  mounting  flange  in  accordance  with 
TCM  Service  BaOetiB  M87-S,  dated  Febniaiy 
16, 1987. 

NotB. — Accoinplishment  of  tke  HltraaaMC 
inspection  does  aot  set  Aside  any 
requirements  for  aingniflatf  or  other 
inspections  specified  in  TCM  overhaul 
manaaks. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this 
AD  may  be  approved  by  Manager, 
Atlanta  Aircraft  Certifitration  Office, 
1669  Phoenix  Parkway,  Suite  210. 
Atlanta,  Georgia  30349. 

TTie  FAA  will  request  the  permission 
of  the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  service 
information  identified  and  described  in 
this  document. 

Issued  in  BurUngton.  Massachusetts  on 
April  a,  1987. 
Jack  A  Sain, 

Acting  Director,  New  England  Region. 
[FR  Doc.  87-8627  Filed  4-16-87;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  82-ANE-10] 

Airworthiness  Directives;  Garrett 
Turliine  Engine  Oompany,  Model 
TSE331-3  and  TPE331-1,  -2,  -3,  -5  and 
-6  Series  Turboehaft  and  Turt>oprop 
Engines. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NffiM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  periodic  replacement/ 
rework  of  the  third  stEige  turbine  stator 
assembly  on  certain  TSE/TPE331  series 
engines.  The  proposed  AD  is  needed  to 
prevent  thermal  fatigue  failure  of  the 
sheet  metal  inner  seal  siqiport  which 
has  resulted  in  uncontaiaed  third  stage 
turbine  wheel  failures. 

DATES:  Coounents  must  be  received  on 
or  before  June  17, 1987. 
AOORESSES:  Comments  on  the  proposal 
may  be  mailed  in  duphcate  to:  Federal 
Aviation  Administration,  New  England 
Region,  OfRce  of  the  Regional  Counsel, 
Attn;  Rules  Docket  No.  82-ANE-lO,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  or 
delivered  in  duphcate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  No.  82-ANE-lO". 


Comments  may  be  inspected  at  tlie 
New  Ekigland  Regkm,  Office  of  the 
Regional  Counsel,  Room  311,  between 
the  hours  of  8O0  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  Service  Bulletin  (9B) 
No.  TPE/TSE331-72-0384,  Revision  2, 
dated  March  20. 1987,  may  be  obtained 
from  Garrett  Airline  Service  Division. 
Technical  Publications,  Department  65- 
70.  P.O.  Box  29003.  Phoenix,  Arizona 
85072:  telephone  (602)  225-2969/-2973. 

A  copy  of  the  SB  No.  TPE/TSE331-72- 
0384,  Revision  2,  dated  March  20, 1967, 
is  contained  in  Rules  Docket  No.  82- 
ANE-10,  at  the  Federal  Aviation 
Administration,  New  England  Region, 
Office  of  Regional  Counsel.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  A.  McKinnon,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L  FAA, 
NorAwest  Moimtain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
6327. 

SUPPt^MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  mle  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duphcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons,  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  whi<i  the  following 
statement  is  made:  "Comments  to 
Docket  No.  82-ANE-lQr.  The  postcard 
will  be  date/tiBK  stamped  and  returned 
to  the  commenter. 
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After  issuing  AD  84-01-04. 
Amendment  39-4792  in  which  paragraph 
(g)  requires  a  one  time  replacement  of 
the  Part  Number  (P/N)  868379-1  third 
stage  turbine  staters  with  P/N  868379-3 
stators  on  certain  TSE/TPE331  series 
engines,  the  FAA  and  manufacturer 
have  determined,  based  on  service 
experience,  that  the  manufacturer's 
recommended  replacement  interval  of 
6000  hours  for  the  sheet  metal  inner  seal 
support  is  inadequate.  Three  inner  seal 
support  failures,  which  resulted  in 
uncontained  third  stage  turbine  wheel 
failures,  occurred  between  5000  and 
6200  hours  time-in-service.  Although  the 
failures  initiated  from  low  cycle  fatigue, 
the  material  characteristics  of  the  seal 
support  were  affected  by  time  at  high 
temperature.  For  this  reason,  the  stators 
are  life  limited  by  hours  rather  than 
cycles.  Since  this  condition  is  likely  to 
exist  or  develop  on  other  TSE/TPE331 
series  engines  of  the  same  type  design, 
the  proposed  AD  would  require  a 
periodic  replacement/rework  interval  of 
the  inner  seal  support  on  certain  TSE/ 
TPE331  series  engines.  If  this  proposal  is 
adopted,  the  requirements  set  forth  in 
paragraph  (g)  of  AD  84-01-04. 
Amendment  39-4792,  will  be 
superseded. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves  1028 
engines  and  the  approximate  cost  would 
be  $4,715  per  engine.  Therefore,  I  certify 
that  this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  [3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  Transportation,  Aircraft. 
Aviation  Safety,  Incorporation  by 
reference. 

The  Proposed  Amenfiment 
PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

1.  The  authority  citation  for  Part  39 
contmues  to  read  as  follows: 


Authority:  49  U.S.C  1354(a],  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuiiry  12, 1983):  and  14  CFR  11.85. 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Garrett  Turbine  Engine  Company  (GTEC. 
formerly  AiResearch  Manufacturing 
Company  Arizona).  Applies  to  GTEC 
engine  models  TSE331-3  and  TPE331-1,  - 
2,-3,-5  and  -6  series  engines  with  P/N 
B68379-1,  or  -3  third  stage  turbine  stator 
assemblies. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  uncontained  third  stage  turbine 
wheel  failures,  accomplish  the  following: 

Replace  P/N  868379-1  with  a  P/N  868379-3 
third  stage  turbine  stator  assembly  (if 
applicable);  and  rework  P/N  868379-3  third 
stage  stator  assembly,  per  the  schedule 
below,  and  thereafter  at  intervals  not  to 
excaed  4500  hours  in  service,  all  in 
accordance  with  the  accomplishment 
instructions  of  Garrett  Service  Bulletin  No. 
TPE/TSE331-72-0384,  Revision  2,  dated 
March  20, 1987,  or  FAA  approved  equivalent. 
Rework  of  the  third  stage  stator  support  must 
include  installation  of  a  new  sheet  metal 
inner  seal  support. 


Thirt  stage  stator  time  since 

Replacement  and/or  rework 

new  Of  rewort 

ichedute 

Less  than  4000  Hours 

Prior  to  acnimulating  4500 
hours  m  in  service  service. 

4000  to  5000  hours 

Within  500  hours  in  service 

after  the  affective  date  of 

this  AO.  or  prior  to  accu- 

mulating   5200    hours    in 

servica,  whichever  occurs 

first. 

Grealar  than  5000  hours 

Wlthm  200  hours  in  service 

after  the  in  service  effec- 

tive date  of  this  AO. 

Time  unknown 

Wlthm  200  hours  in  servica 

after  the  effective  date  of 

thiaAO. 

Tkis  AD  supersedes  the  requirements  of 
AD  84-01-04,  paragraph  (g),  pertaining  to  P/N 
868379-1  third  stage  stators. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  4344  Donald  Douglas  Drive, 
Long  Beach,  California  90808; 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  I^s 
Angeles  Aircraft  Certification  Office,  Federal 
Aviation  Administration.  Northwest 
Moentain  Region  may  adjust  the  compliance 
time  specified  in  this  AD. 

The  FAA  will  request  the  permission  of  the 
Federal  Register  to  incorporate  by  reference 
the  manufacturer's  service  bulletin  identified 
and  described  in  this  document. 


Issued  in  Burlington,  Massachusetts  on 
April  3, 1987. 
Clyde  DeHart,  Jr., 

Acting  Director,  New  England  Region. 
(FR  Doc.  87-8698  Filed  4-16-87;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  9154] 

Volkswagen  of  America,  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Troy,  Mich., 
automobile  company  to  offer  impartial 
third-party  arbitration  programs  to 
owners  of  certain  Volkswagens  and 
Audis  with  faulty  valve  seals  and  other 
oil  consumption-related  problems  or 
with  any  internal  engine  component 
problems. 

date:  Comments  will  be  received  until 
June  16, 1987. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6th  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20580. 

FOR  FURTTHER  INFORMATION  CONTACT: 

FTC/H-238A,  Robert  M.  Doyle, 
Washington.  DC  20580.  (202)  326-3114. 

SUPPtfMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  9  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  b  16  CFR  Part  13 

Arbitration,  Automobiles,  Trade 
practices. 
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Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of  Volkswagen  of  America, 
Inc..  a  corporation,  and  Volkswagen  AG,  a 
corporation.  Respondents. 

The  Agreement  herein,  by  and 
between  Volkswagen  of  America.  Inc..  a 
corporation  ("VWoA").  hereinafter 
sometimes  referred  to  as  respondent,  by 
its  duly  authorized  oRicer.  and  its 
attorneys,  and  Volkswagen  AG,  a 
corporation  ("VWAG"),  by  its  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 

1.  Respondent  Volkswagen  of 
America.  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  Jersey,  with  its  office  and 
principal  place  of  business  located  at 
888  West  Big  Beaver  Road,  in  the  City  of 
Troy,  State  of  Michigan. 

Volkswagen  AG  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
Federal  Republic  of  Germany  with  its 
office  and  principal  place  of  business 
located  at  3180  Wolfsburg,  Federal 
Republic  of  Germany. 

2.  Respondent  Volkswagen  of 
America  and  Volkswagen  AG  have  each 
been  served  with  a  copy  of  the 
Complaint  issued  by  the  Federal  Trade 
Commission  charging  them  with 
violation  of  section  5(a]  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(a) 
(1980),  and  have  each  filed  an  answer  to 
said  complaint  denying  said  charges. 

3.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  VWoA  or 
by  VWAG  that  the  law  has  been 
violated  as  alleged  in  the  said  copy  of 
the  Complaint  issued  by  the 
Commission. 

4.  Respondent  Volkswagen  of 
America,  Inc.  admits  the  jurisdictional 
facts  set  forth  in  the  Commission's 
Complaint  in  this  proceeding,  except  as 
set  forth  in  Paragraph  3  of  said 
Complaint. 

5.  Respondent  Volkswagen  of 
America,  Inc.  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement. 

6.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 


proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  (60)  days 
and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  Agreement  and  so 
notify  the  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

7.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  3.25(f|  of  ihe 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
respondent  VWoA:  (1)  Issue  its  decision 
containing  the  following  Order  to  Cease 
and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 
agreed  to  Order  to  respondent's  address 
as  stated  in  this  Agreement  shall 
constitute  service.  Respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  Complaint  and 
Answer  may  be  used  in  construing  the 
terms  of  the  Order  not  defined  therein, 
and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Respondent  Volkswagen  of 
America  has  read  the  Complaint  and  the 
Order  contemplated  hereby.  It 
understands  that  once  the  Order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  order. 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

9.  Volkswagen  AG  is  a  party  to  this 
agreement  only  for  purposes  of  the 
dismissal  of  the  complaint  filed  against 
it  in  Docket  9154. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 


A.  "VWoA" — Volkswagen  of 
America.  Inc..  and  its  successors  and 
assigns,  and  their  officers, 
representatives,  agents,  and  employees. 

B.  "Covered  Vehicle"— A  1974-1979 
model  year  gasoline  powered 
Volkswagen  or  Audi  vehicle  equipped 
Mrith  a  water-cooled  engine,  that  was: 

(1)  Distributed  for  sale  in  the  United 
States  by  VWoA, 

(2)  Warranted  in  writing  by  VWoA,  or 

(3)  Certified  by  the  manufacturer  to 
the  National  Highway  Traffic  Safety 
Administration  and  Environmental 
Protection  Agency  as  meeting  Federal 
safety  and  emissions  standards. 

C.  "Specified  Claims" — Claims  made 
at  any  time  prior  to  the  expiration  date 
of  this  Order  by  present  or  former 
owners  or  lessees  (unless  the  lessor  bore 
the  cost  of  the  claim)  of  covered  vehicles 
concerning  excessive  oil  consumption  or 
engine  damage  due  to  lack  of  lubrication 
in  covered  vehicles  other  than  claims  for 
personal  injury,  damage  to  property 
other  than  the  vehicle  itself,  or 
consequential  damages  such  as  lost 
value,  profits,  wages,  or  business 
opportunities.  Specified  claims  do  not 
include  claims  for  which  the  owner  or 
lessee  has  executed  a  release  in 
consideration  of  settlement  of  an 
individual  lawsuit.  Specified  claims  also 
do  not  include  claims  that  are  covered 
by  a  binding  final  judgment  on  the 
merits  in  an  individual  lawsuit. 

D.  "Dealer" — Any  person,  partnership, 
firm  or  corporation  which,  pursuant  to  a 
Volkswagen  or  Audi  Dealer  Agreement 
with  VWoA  or  any  of  its  independent 
distributors,  purchases  or  receives  on 
consignment  from  VWoA  or  its 
independent  distributors  vehicles  for 
resale  or  lease  to  the  public,  including 
persons,  partnerships,  firms,  or 
corporations  owned  or  operated  by 
VWoA  or  its  independent  distributors. 

E.  "Internal  engine  components" — All 
gasoline  and  diesel  engine  parts, 
components,  and  subassemblies 
included  within  the  complete  short  block 
and  cylinder  head  assemblies,  including 
short  blocks  and  cylinder  heads, 
camshafts,  valve  train  components, 
timing  gears,  flywheels,  pistons,  piston 
rings,  crankshafts,  connecting  rods,  and 
bearings,  oil  pumps,  and  associated 
fasteners,  seals  and  gaskets. 

F.  "Product  Service  Publication" 
("PSPs") — "Product  Circulars,"  "Service 
Circulars,"  "Technical  Bulletins,"  and 
other  documents  substantially  the  same 
in  content  and  purpose  issued  from  time 
to  time  by  VWoA  to  dealers,  to  regional 
offices  or  to  independent  distributors,  or 
individual  articles,  notices,  entries  or  the 
like  in  such  documents,  which  describe, 
or  recommend  or  discuss: 
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(1)  Diagnostic,  repair,  or  maintenance 
procedures;  or 

(2]  Additional  parts  or  upgrades  or 
different  re^^cement  parts;  or 

(3)  Nc»t-repaii  infonnation  regarding 
the  use  and  care  of  vehicles. 

If  a  publication  contains  more  than 
one  subject  which  is  considered  a  PSP, 
then  each  such  subject  shall  be 
considered  to  be  an  individual  PSP. 

PSPs  do  not  include  publicly  available 
repair  manuals,  parts  catalogs,  price 
lists  or  supplements  thereto. 

G.  "Product  Condition" — ^The 
condition  of  a  vehicle  that  gives  rise  to 
any  repair,  maintenance,  use  and  care  or 
diagnostic  procedures  or  the  use  of 
additional,  upgraded  or  different  parts, 
that  is  or  would  be  described  in  PSPs. 

H.  "PSP  Index" — A  document,  clear 
and  comprehensible  to  prospective 
purchasers  and  vehicle  owners,  which 
contains  entries  for  all  PSPs  published 
during  the  term  of  this  Order  by  VWoA. 

(1)  Each  index  shall  contain  an 
introductory  section,  which  shall  include 
the  following  information  clearly  and 
conspicuously  stated: 

(a)  An  explanation  of  the  PSP  Index 
and  the  "PSP  Highlights"  section; 

(b)  How  to  obtain  PSPs  from  VWoA 
and  how  to  review  PSPs  at  VWoA's 
dealers; 

(c)  How  to  locate  the  "PSP  Highhghts" 
section;  and 

(d)  The  PSP  prepared  and  issued 
pursuant  to  Paragraph  G{1)  of  Section  V. 

(2)  For  each  entry  in  the  PSP  Index, 
the  foTIowing  information  will  be  clearly 
and  conspicuously  stated: 

(a)  The  particular  modeHs),  mode! 
yeaifs),  and  Vehicle  Identification 
Numbers  (if  the  PSP  does  not  apply  to 
the  entire  model  year}  to  which  the 
entry  appHes  or  potentially  applies; 

(b)  The  subject  of  the  PSP. 

(c)  The  major  component  or  system  of 
components  to  which  the  PSP  relates; 

(d)  The  identifying  number  of  the  PiSP 
to  which  the  entry  relates;  and 

(e)  Whether  there  is  an  entry  in  the 
'T'SP  Highlights'*  Section  of  the  PSP 
index  for  tile  PSP; 

[3]  The  PSi» Index  shall  contain  a 
separate  section,  readily  accessible, 
entidcd  "PSP  Highlights." 

L  "PSP  Highhghts  •—4nfonnation 
related  to  a  partioiiar  PSP,  that  indudes 
all  of  the  following  itens  as  applicable: 

(1)  A  description  of  the  product 
condition; 

(2)  A  description  of  the  principal 
symptoms  of  the  product  condition; 

(3)  Tke  step*  or  possible  steps  that 
can  be  taken  to  minimize  or  avoid  the 
product  condition; 

(4}  A  statement  that  additional, 
upgraded  or  different  parts  are  called  for 
to  address  the  prodiKt  oondition; 


(5)  A  statement  that  the  diagnostic, 
repav  or  Biaintenance  procedure 
discussed  in  the  PSP  ha»  to  be  repeated; 

(6)  A  statement  of  the  imawctiate  and 
long-range  performance  consequences  of 
the  product  condition;  and,  if  avoidance 
of  repair  costs  is  a  reason  for 
imdertaking  the  procedure,  a  statenoent 
of  the  estimated  repair  costs,  if  known, 
or.  if  not  known,  a  characterization  of 
SQch  costs  of  not  performing  the 
procedures  in  a  timely  manner, 

(7)  The  foUowing  statement  "The 
estimated  cost  of  repairing  this 
condition  is  [less  than 
$150][approximateiy  $150- 
$250)[approximately  S250~$4(K4 
[approximately  $400-^600}  [more  dun 
$800]."  The  cost  range  included  shall  be 
based  on  the  cost  calculated  according 
to  the  formula  set  forth  in  De&ution  ](2); 

(8)  A  description  of  the  underlying 
PSP(8)  sufficient  to  permit  an  interested 
person  to  identify  and  order  the  PSPfs) 
from  VWoA  or  review  it  at  a  dealer;  aiMJ 

(9]  To  the  extent  not  apparent  from 
the  foregoing,  a  disdosore  of  the 
primary  intended  benefit(s)  of  this 
information. 

I,  "Costs"— 

(1)  "Reference  cost"  in  Paragraph  D  of 
Section  I  means  one  handled  sixty-fire 
dollars  ($165).  adjusted  in  the  month 
when  this  order  is  served  and  annually 
thereafter,  by  a  ratio,  the  numerator  ol 
which  is  the  most  recently  published 
quarterly  "hnphdt  Price  Deflator"  far 
the  Gross  National  Product  (IFD),  and 
the  denominator  of  which  is  the  IPD  for 
the  second  quarter  of  198S,  adiustments 
to  be  roonded  to  the  nearest  diollar.  IPDs 
used  in  these  aimaal  adjnstntenls  shall 
hava  been  conqiuted  aaing  the  same 
base  year. 

(2)  "CosttsV  other  than  "reference 
cost"  in  Paragraph  D  ai  Section  I  shall 
be  calculated  by  adding  the  suggested 
retail  price  for  parts  which  are  or  may 
be  required  and  the  applicabk  national 
average  dealer  warranty  labor  rate 
chairges  BwllipUed  by  the  time  required 
to  effectuate  the  repair,  replacement 
diai^ioais  or  maintenance  as  determined 
by  the  applicable  Suggested  Repair 
Times  Manual  or  other  labor  time  gLade 
used  by  VWoA  in  the  calculation  of 
watcanty  reimbursement  rates. 

K.  "Background  Statements" — The 
documents  attached  hereto  as 
Attachinents  A,  and  AlOO,  B,  and  Bioa 

L>  "Claimant" — Any  person, 
partnership,  corporation,  or  other  entity, 
other  than 

(a)  A  dealer,  or 

(b]  Any  other  entity  which  Ia  engaged 
in  the  business  of  repairing,  servicing, 
selling.  Leasing  or  trading  motor  wl^les 
or  motor  vehicle  engines,  or 


(c)  A  commercial  enterprise  which 
operates  a  fleet  of  more  than  fifteen 
vehicles. 

M.  "United  States"— The  Gfly  states, 
the  District  of  Columbia,  and  all 
commonwealths,  territories,  and 
poMessions. 

N.  **Iitdbpendent  distributor" — World- 
wide Volkswagen.  Inc.,  Riviera  Motors, 
Inc.,  Volkswagen  Mid-America,  Inc.,  and 
any  other  person,  partnership,  firm  or 
corporation  that  distributes  VWoA's 
vehicles  to  dealers  on  a  regular  basis. 

O.  "Engine  damage  due  to  lack  of 
lubrication"— Claims  of  damage  to 
internal  engine  components  caused  by 
msufficient  lubrication. 

P.  "MQ  Service  Action  Program" — 
The  recaU  and  reimbursement  campaign 
initiated  by  VWoA  beginning  in 
February  1982  which  included  oSers  to 
replace  valve  stem  seals  and  to 
reimburse  prior  valve  stem  seal 
replacement  up  to  $125  in  1977  throu^ 
1979  Volkswagen  Rabbit  aiui  Scirocco 
vehicles  equipped  with  gasoline  engines. 

Q.  "Arbitration  agreement" — The 
form  that  sets  out  issues  to  be  arbitrated 
concerning  (daima  relating  to  internal 
en^ne  coM^ioncnls  as  described  in  Role 
4  of  Attachment  C. 

I 

h  Is  Ordered  that  respondent 
Volkswagen  of  America,  Inc  its 
successors  and  assigns,  and  Xhar 
officers,  representatives,  agents,  and 
employees,  acting  directly  or  through 
any  sabaidiary.  division,  or  other  device 
in  coniaectioD  with  the  advertising, 
offering  fior  sale,  sale,  or  dtetribution  of 
any  t^i^  in  or  affecting  cooHnerce  m 
the  Ualtoll  Statea,  as  "conunerce"  is 
defined  fa  the  Federal  Trade 
Commiaston  Act  do  forthwrith  cease  and 
desist  from: 

A.  Failing  to  continue  VWoA's 
program  of  issuing  PSPs  in  a  mamier 
comparable  to  the  program  as  it  exfsted 
in  the  years  1960  through  the  date  of 
service  of  this  Order,  with  such  program 
to  continue  to  take  into  account  tmient 
criteria  used  for  issnirjg  PSPs,  such  as 
the  frequency  with  which  the  prodoct 
condition  has  occurred  and  n  expected 
to  occur,  the  repair  costs  to  the 
consumer,  and  the  significartce  to  fee 
consumer  of  the  product  condftion;  and 
failing  to  utilize  information  soiffces 
such  as  intemal  corporate  testing  and 
engineering  programs,  markefing  and 
other  sorveys  purchased  or  used  by 
VWoA,  information  from  the 
manufaeturerfs)  of  affected  vehicles  or 
vehicle  parts,  and  reports  firom 
custofnefs,  dealers,  and  independent 
distributors^ 
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B.  Within  30  days  after  the  date  of 
service  of  this  Order,  failing  to  prepare 
and  issue  PSP  Indexes  for  the  1985 
model  year  and  thereafter  faihng  to 
prepare  and  issue  PSP  Indexes  for  PSPs 
issued  in  each  model  year  after  the  1985 
model  year. 

C.  Failing  to  prepare  and  issue  an 
entry  in  the  PSP  Index  for  each  PSP 
issued,  to  include  each  such  entry  in  an 
updated  PSP  Index,  and  to  update 
cumulatively  each  quarter  all  PSP  Index 
entries  for  all  PSPs  issued  by  VWoA, 
with  each  such  updated  PSP  index  to  be 
forwarded  to  dealers  and  be  available 
from  VWoA  within  four  months  after 
issuance  to  dealers  of  any  PSP  that  was 
not  included  in  a  prior  index. 

D.  Failing  to  prepare  and  include  an 
entry  in  the  "PSP  Highlights"  section  of 
the  PSP  Index,  and  reference  it 
appropriately  in  the  PSP  Index, 
whenever 

(1)  The  PSP  describes  repair, 
maintenance,  or  diagnostic  procedures 
not  specifically  covered  in  previously 
applicable  repair  manuals,  either  (i) 
where  the  cost  of  such  procedures  to  a 
customer  is  reasonably  expected  to 
exceed  the  reference  cost,  or  (ii)  where 
the  procedures  are  intended  and 
designed  to  prevent  future  repair  or 
replacement  costs  to  a  customer 
reasonably  expected  to  exceed  the 
reference  cost;  or 

(2)  The  PSP  describes  revisions  to 
repair,  maintenance,  or  diagnostic 
procedures  in  an  existing  repair  manual 
where  the  revisions  are  intended  and 
designed  either  (i)  to  prevent  future 
repair  or  replacement  costs  to  a 
customer  reasonably  expected  to  exceed 
the  reference  cost,  or  (ii)  to  reduce  such 
costs  by  an  amount  reasonably  expected 
to  exceed  the  reference  cost;  or 

(3)  The  PSP  describes  modified 
(including  additional,  different,  or 
upgraded]  parts  recommendations, 
where  the  modification  is  intended  and 
designed  (i)  to  prevent  future  repair  or 
replacement  costs  to  a  customer 
reasonably  expected  to  exceed  the 
reference  cost,  or  (ii)  to  reduce  such 
costs  by  an  amount  reasonably  expected 
to  exceed  the  reference  cost;  or 

(4)  The  PSP  describes  (i)  information 
revising  or  updating  information 
contained  in  owner's  manuals  or 
maintenance  schedules  or  (ii)  non-repair 
information  regarding  the  use  and  care 
of  vehicles  by  vehicle  owners  or 
operators. 

E.  Beginning  with  the  next  model  year 
commencing  after  the  date  of  service  of 
this  Order,  failing  to  disclose  for  each 
model  year,  in  a  clear  and  conspicuous 
manner,  in  each  vehicle  owner's  manual 
or  warranty  booklet  (where  it  shall  be 


itemized  in  the  Table  of  Contents  and 
Index)  for  each  of  its  vehicle  lines. 

(1)  The  following  statement  in  the 
exact  language  set  forth  below: 

Updated  Service  Information  You  Can 
Obtain 

Volkswagen  of  America  monitors 
product  performance  in  the  field  and 
regularly  sends  to  dealers  the  latest 
service  information  about  [VW]  [Audi] 
vehicles.  Now,  you  too  can  get  these 
bulletins. 

Bulletins  cover  a  wide  variety  of 
subjects:  the  proper  use  and  care  of  your 
can  costly  repairs;  inexpensive  repairs 
or  adjustments  which,  if  done  early  may 
avoid  costly  fut\ire  repairs.  Some 
bulletins  describe  repairs  about  new  or 
imexpected  conditions.  Others  describe 
improved  repair  procedures  or  parts 
improvements.  All  of  this  information 
can  also  help  a  qualified  mechanic 
better  service  your  vehicle. 

Most  bulletins  apply  to  conditions 
affecting  a  small  number  of  vehicles. 
Your  dealer  or  a  quahfied  mechanic  may 
have  to  determine  if  a  specific  bulletin 
applies  to  your  vehicle. 

You  can  order  any  or  all  of  these 
bulletins  direct  from  Volkswagen  of 
America  or  look  at  them  at  a  [VW] 
[Audi]  dealer.  You  can  purchase  a 
subscription  to  the  bulletins  which  apply 
to  a  particular  model  and  receive  them 
as  they  are  issued,  or  you  can  order  an 
index  which  Usts  and  identifies  these 
bulletins  and  summarizes  the  most 
important  ones.  You  also  can  order 
individual  bulletins.  However,  the  index 
is  necessary  to  identify  them. 

(2)  The  above  statement  shall  in 
addition  provide  at  least  the  following 
information  in  clear  and  comprehensible 
language: 
(a)  Concerning  indexes — 
(i)  Indexes  list  each  PSP,  provide 
ordering  information  for  individual 
PSPs,  and  are  cumulatively  updated 
quarterly. 

(ii)  Indexes  contain  plain-language 
highlights  and  summaries  of  PSPs 
describing  costly  repairs  and  designed 
to  help  prevent  major  repairs  or 
containing  owner  use  and  care 
information. 

(iii)  If  there  is  a  charge  for  PSP 
indexes,  it  shall  be  credited  against  any 
charge  for  PSPs  ordered. 

(iv)  When  consumers  order  any  index, 
they  will  receive  the  latest  applicable 
index  for  the  model  year  of  the  car 
unless  they  request  an  index  for  a 
different  model  year. 

(b)  Concerning  PSPs — 

(i)  The  charge  for  individual  PSPs.  if 
any.  and  how  to  order  them. 

(c)  Concerning  subscriptions — 


(i)  The  charge  for  subscriptions  and 
how  to  order  them. 

(ii)  That  subscribers  are  entitled  to  all 
PSPs  published  for  a  model  and  model 
year. 

(3)  The  following  statement  in  the 
exact  language  set  forth  below,  which 
shall  be  made  in  conjunction  with  the 
statement  described  above,  but  which 
shall  not  precede  disclosure  of  the 
information  described  in  Paragraphs  E 
{2)(a)  (i)  and  (ii)  of  Section  I: 

Caution 

These  bulletins  are  intended  for 
qualified  mechanics.  They  are  not  meant 
for  the  casual  do-it-yourselfer.  Qualified 
mechanics  have  the  equipment,  tools, 
safety  instructions,  and  know-how  to  do 
a  job  properly  and  safely.  Improperly 
performed  repairs  or  maintenance  can 
adversely  affect  the  safety  of  your 
vehicle,  possibly  leading  to  accident  or 
injury.  They  may  also  impair  the 
economy,  durability  or  reliability  of  your 
vehicle  and  may  void  the  warranty  on 
your  car.  If  you  are  not  sure  that  you  can 
perform  a  job  properly  and  safely,  you 
should  not  risk  trying  to  do  so. 

F.  Beginning  with  the  next  model  year 
commencing  after  the  date  of  service  of 
this  Order, 

(1)  Failing  to  include  for  each  model 
year,  in  each  vehicle  owner's  manual, 
warranty  booklet,  or  similar  literature 
provided  with  the  vehicle  at  the  time  of 
delivery  to  the  original  retail  customer  a 
postage-paid  ordering  coupon  to  obtain 
a  properly  identified  PSP  index 
(including  PSP  Highlights),  a  PSP  or 
subscription;  or 

(2)  Failing  to  maintain  a  toll-free 
telephone  system,  which  number  shall 
be  clearly  and  conspicuously  disclosed 
in  close  proximity  to  the  information  set 
out  in  Paragraph  E  of  Section  I,  to 
enable  members  of  the  public  to  order 
PSP  indexes  (including  PSP  Highlights. 
PSPs,  or  a  subscription  to  PSPs). 

G.  Failing  to  furnish  each  dealer  with: 

(1)  Each  PSP  Index  (including  PSP 
Highlights)  on  paper  or  through  such 
other  medium  as  approved  by 
designated  representatives  of  the 
Federal  Trade  Commission,  related  to 
the  vehicles  represented  by  that 
dealership:  and 

(2)  Each  PSP  and 

(3)  An  adequate  supply  of  postage- 
paid  ordering  coupons  for  PSPs,  PSP 
subscriptions  and  PSP  indexes. 

H.  Beginning  with  the  date  of  service 
of  this  Order,  and  once  in  each  &-month 
period  thereafter,  failing  to  recommend 
and  urge,  in  writing,  that  each  dealer 
shall: 
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(1)  Provfae  miormauon  on  now  to 
order  PSPs  to  anyone  who  requests  such 
information; 

(2)  Provide  members  of  the  public 
with  ready  access  to  the  PSPs  and  PSP 
Indexes  (including  PSP  Highlights) 
furnished  to  such  dealers,  inclkMiing  any 
equipment  needed  to  enable  meiBbers  of 
the  public  to  read  PSPs  at  dealership*: 
and 

(3)  Update  PSP  Indexes  (including  PSP 
Highlights)  inunediately  upon  receipt. 

I.  Beginning  with  the  next  model  year 
after  the  date  of  service  of  this  Order. 
failing  to  include  the  following 
statement,  in  the  exact  tangiiagp  get  out 
below,  clearly  and  conspicuously  on  the 
face  oi  the  label  required  by  the 
"Automobile  Informatioa  Chsclo&ure 
Act,"  15  US.C  1231  et  seq..  (1980)(aa 
amended)  on  each  vehicle  distributed  by 
VWoA  in  the  United  States: 

UPDATED  SERVICE  INFORMATION— NOW 

YOU  CAN  GET  USEFUL  BULLETINS  AND 
EASY-TO-READ  SUMMARIES  TO  SERVICE 
YOUR  CAR  BETTER  AND  HELP  AVOID 
COSTLY  REPAIRS.  THESE  ARE  THE  SAME 
BULLETINS  WE  SEND  YOUR  DEALER.  SEE 
YOUR  DEALER'S  INDEX  OF  PRODUCT 
CIRCULARS  FOR  DETAILS. 

I.  Beginning  with  the  next  model  year 
after  the  date  of  service  of  this  Order, 
failing  to  include  the  following 
statement,  in  the  exact  language  set  out 
below,  clearfy  and  consptcnoosly,  in 
each  principal  point  of  sate  catalog 
distributed  by  Volkswagen  of  America 
for  each  of  its  vehicle  hnes: 

A  Word  About  Updated  Service  Information 

[Voticswagen]  (AiMkj  regularly  sends  its 
dealers  useful  service  informatioa  about  our 
products.  [Volkswagen)  )Audij  monitors 
product  performance  in  the  field.  We  then 
prepare  bullettns  for  serricinf  onr  prodwcts 
better  and  helping  to  avoid  costly  repairs. 
Now  you  can  get  these  buUetios«  toa  To  get 
ordering  infonnation.  see  a  local  [VW]  [Audi} 
dealer. 

K.  Failing  to  inchide  detailed 
information  regarding  the  third-party 
arbitration  program  described  in 
Sections  UI  and  IV,  and  the  PSP  program 
described  in  this  section,  in  all  ongoing 
and  future  training  programs  and  In 
materickls  disseminated  to  dealers  on 
subjects  related  to  customer  relatiooA, 
beginning  not  later  than  ooe  hundred 
eighty  (180)  days  after  service  of  this 
Order  and  continuing  for  the  duration  of 
this  Order. 

II 

It  Is  Further  Ordered,  that: 

A.  Beginnmg  with  the  date  of  service 
of  this  Order,  upon  written  request  by 
any  person.  VWoA  shall  mail  or  cause 
to  be  mailed,  by  first  class  mail,  the 
following: 


(1)  Information  describing  PSPa  PSP 
Indexes,  and  PSP  subscriptions,  as  well 
as  how  to  obtain  PSPs,  PSP  Indexes  and 
PSP  subscriptions; 

(2)  The  nnat  cunest  PSP  Indeac 
provided  that,  the  "PSP  Highlights"  in 
the  PSP  Index  may  be  limited  to  the 
particular  vehicte  make,  model  and 
model  year  identified  in  the  request 

(3J  Any  spedfrcaHy  idenfrfied  PSPSr 
(4j  Subscriptions  to  all  PSPs. 

B.  Subject  to  the  limitations  of  this 
section.  VWoA  may,  at  its  option, 
impose  a  reasonable  charge  for  PSPs, 
PSP  Indexes  and  PSP  subscriptions.  Any 
charge  for  a  PSP  Index  must  be  credited 
toward  the  initial  purchase  of  PSPs 
themselves.  The  maximum  charges  shall 
be  as  fallows: 

(1)  For  PSP  Indexes  ordered: 

(a)  Model  years  prior  to  1968>  bo 
charge; 

(b)  Through  19ea  a  charge  not  to 
exceed  tvro  dollars  ($2.0(4  iot  any  PSP 
Index 

(c)  For  years  1991  and  thereafter,  a 
charge  not  to  exceed  three  dollars 
($3.00)  for  any  PSP  Index. 

(2)  For  individHal  PSPs.  a  charge  not 
to  exceed  fow  dollars  ($4.00)  for  the  first 
PSP  requetted  in  each  CH-der  and  two 
dollars  ($2.00)  im  each  additional  PSP 
requested  in  that  order; 

(39  For  PSP  subsGriptions,  a  charge  not 
to  exceed  the  tower  of  the  reasonable 
cost  or  the  charge  (if  any)  to  dealers. 

C.  VWoA  may  offer  sttbscriptions  of 
any  duration,  provided  that,  VWoA 
offers  the  option  of  a  scbscription  with  a 
one-year  duration. 

ra  I 

It  Is  Fnrther  Ordered  that: 

A.  VWoA  shall  make  availabte  in  Ac 
United  States  to  daimants  an 
arbitration  program,  which  shal!  be 
administered  through  an  independent 
and  impartial  third  party,  to  resolve 
expeditiously  and  fairly  (1)  each 
specified  claim  regardless  of  tmie  in 
service,  mileage,  or  whether  the 
claimEUTt  still  owns  or  teases  the  vehtcte; 
and  (2)  each  claim  made  or  renewed 
after  the  date  of  service  of  this  order  by 
owners  and  lessees  (unless  the  \emat 
bore  the  cost  of  the  rfann)  of  any 
Volkswagen  or  Audi  vehicte  distribwted 
by  VWoA.  warranted  in  writing  by 
VWoA,  or  certified  by  the  manufacturer 
to  tjie  responsibte  federal  agencies  as 
meeting  applicabte  federal  safety  artd 
emission  standards  invohring  the 
claimed  failure,  malfimction,  repair  or 
replacement  of  internal  engine 
components  while  the  claimant  owns  or 
leases  the  vehicle,  regardtess  of  time  in 
service  or  mileage. 


provided,  however,  that  VWoA  need  not 
make  the  arbitration  program  described 
above  owulabte  to  dnhnmts: 

(1)  For  dniaa  iuioliiag  repairs 
required  to  place  in  operating  condition 
an  engine  which  was  not  operable  when 
the  vehicle  was  purchased  or  leased  by 
an  owner  or  lessee,  other  than  the 
original  retail  purchaser  or  origittal 
lessee;  or 

(2)  For  claims  invtdviog  internal 
en^ne  cacnponents: 

(a)  Whose  GiaiaKwere  the  subfect  of 
a  d^m  fagr  a  prior  ewiu  or  lessee  which 
was  settled  or  reatdted  in  an  arbitration 
award  wlucfa  the  prior  owner  or  lessee 
acc^rte^or 

(b)  If  the  claimant  sella  the  vrinde 
prior  to  sixty  days  after  the  claimant 
notified  the  independent  and  tnpartial 
third  party  admlBistrator  of  the  daim, 
unless  the  dainaitf  does  the  following: 

(i)  Notifies  VWoA  in  writing  at  least 
ten  days  before  the  velnde  is  disposed 
of;  and 

(ii)  Gives  VWoA  an  opportunity  to 
inspect  the  vehicte  at  a  mutvally 
convenient  time  and  place. 

B.  The  decision  of  the  arbitrator  ^mU 
be  binding  on  VWoA.  but  non-binding 
on  the  claimant,  unless  the  claimant 
elects  to  accept  an  arbitration  award. 

C.  (1)  With  reelect  to  specified  daims, 
such  thiid-party  arbitration  program 
shall  be  conducted  in  accordance  with 
the  Modified  Rules  for  Arbitration 
published  by  the  Council  of  Better 
Business  Bureaus  as  specially  modified 
and  set  iorth  in  Attachment  D,  and 

(2)  With  respect  to  claims  relating  to 
internal  engine  coaqraoents,  sttcb  third- 
party  arbitration  program  shall  be 
conducted  in  accordance  with  the 
Modified  Rules  for  Arbitration  paUi^ed 
by  the  Council  of  Better  Business 
Bureaus  as  specially  modified  and  set 
forth  in  Attachment  C, 
provided,  howerer,  the  Rule*  for 
Arbitration  may  be  modified  only  with 
the  written  approval  of  designated 
representatives  di  the  Federal  Trade 
Commission. 

D.  For  two  years  after  the  date  of 
service  of  this  order,  such  third-parly 
arbitration  program  shall  be  conducted 
at  no  charge  to  the  claimant  by  VWoA 
or  the  independent  and  impartial  third- 
party  ackninistrator.  Thereafter,  no 
charges  shall  be  imposed  on  daimanti 
by  VWoA  or  the  independent  and 
impartial  third-party  administrator  that 
exceeds  charges  specified  in  the 
Modified  Rules  for  Arbitration  published 
by  the  Coundl  of  Better  Business 
Bureaus. 

E.  No  setttement  ol  or  judgment  on  tbc 
merits  in  a  class  action  lawsuit  shall 
affect  a  claimant s  right  to  request 
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arbitration  of  a  specified  claim  or  ciaun 
relating  to  internal  engine  components 
under  this  Order,  provided  that,  a 
specified  claim  or  claim  relating  to 
internal  engine  components  is  not 
eligible  for  arbitration  if: 

(1)  The  claimant  received  actual 
notice  of  the  pendency  or  settlement  of 
the  class  action;  and 

(2)  The  notice  of  pendency  and,  if 
applicable,  settlement  of  such  class 
action  was  approved  by  designated 
representatives  of  the  Federal  Trade 
Commission  prior  to  submission  of  the 
notice  to  the  court  by  VWoA.  as  fully, 
accurately,  clearly  and  conspicuously 
disclosing  the  availability  of  the 
arbitration  program  described  in 
Sections  III  and  IV;  and 

(3)  The  claimant  did  not  request 
exclusion  from  the  class  action  or 
settlement,  or  the  claimant  received 
payment  pursuant  to  the  class  action 
settlement  or  judgment  on  the  merits; 
provided,  however,  that  arbitration  shall 
continue  to  be  available  during  the 
pendency  of  the  class  action  proceeding 
until  settlement  or  judgment  is  entered 
on  the  merits,  regardless  of  whether  the 
claimant  requested  exclusion  from  the 
proceeding. 

F.  Such  third-party  arbitration 
program  shall  be  fully  operational 
pursuant  to  the  terms  of  this  order  no 
later  than  forty-five  (45)  days  after  the 
date  of  service  of  this  Order,  and 
thereafter  expanded  as  demands  on  the 
program  may  require  to  resolve 
consumer  complaints  expeditiously. 

G.  VWoA  shall,  by  first  class  mail, 
mail  or  cause  to  be  mailed  Attachment 
G  in  response  to  any  claimant  with  a 
claim  relating  to  internal  engine 
components,  within  thirty  days  after 
receipt  of  such  claim,  unless  the 
claimant's  request  for  repair  or 
reimbursement  or  other  compensation  is 
fully  met. 

H.  Notwithstanding  any  other 
provision  of  this  Order,  the  mediation 
and  arbitration  program  described  in 
Sections  HI  and  IV  shall  be  available  to 
members  of  the  armed  forces  stationed 
at  military  installations  located  outside 
the  United  States  and  their  dependents, 
provided,  however,  that  only  arbitration 
by  mail  must  be  available  as  long  as 
such  claimants  are  located  outside  the 
United  States. 

IV 

It  is  further  ordered  that: 
A.  Prior  to  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  VWoA 
shall  contact,  by  first-class  mail,  each 
attorney  general's  office  (or  such  other 
office  as  may  be  appropriate)  of  the  fifty 
states,  the  District  of  Columbia. 


commonwealths,  temiones  ana 
possessions,  and  shall: 

(1)  Provide  each  such  office  with  a 
copy  of  this  Order. 

(2)  Describe  in  such  mailing  VWoA's 
third-party  arbitration  program. 

(3)  Describe  in  such  mailing  the  PSPs 
and  PSP  Indexes  and  explain  how 
consumers  can  obtain  them. 

(4)  Inform  each  such  office  that 
VWoA  will,  if  the  appropriate  office 
wishes,  within  fifteen  days  after  receipt 
from  such  office  or  sixty  days  after  the 
date  of  service  of  this  order,  whichever 
is  later,  notify  by  first-class  mail  each 
person  who  has  complained  to  that 
office  about  a  specified  claim,  and  that 
VWoA  will  provide  that  person  in  the 
same  mailing  envelope  with: 

(a)  Information  about  the  availability 
of  VWoA's  third-party  arbitration 
program;  and 

(b)  One  or  more  of  the  appropriate 
Backgroiuid  Statements  as  required  to 
be  distributed  pursuant  to  Paragraph  B 
of  Section  IV  in  connection  with  any 
specified  claim. 

(5)  Request  that  each  such  office 
provide  VWoA  with  (a)  a  copy  of  each 
complaint  that  may  include  a  specified 
claim;  or,  at  the  option  of  that  office,  (b) 
the  owner's  name  and  address,  and  the 
nature  of  the  specified  claim. 

(6)  Inform  each  such  office  that 
VWoA  will  also  send,  by  first-class 
mail,  a  notice  to  any  person  who  has 
complained  to  any  other  state  or  local 
law  enforcement  or  consumer  affairs 
office  about  a  specified  claim,  and  urge 
such  office  to  encourage  state  and  local 
law  enforcement  or  consumer  affairs 
offices  to  forward  to  VWoA  either 
copies  of  such  complaints,  or,  at  the 
option  of  the  forwarding  office,  a  list  of 
the  names,  and  addresses  of  persons 
with  specified  claims  and  the  amount 
and  nature  of  each  such  claim,  if  known. 

B.  For  purposes  of  Paragraph  B  of 
Section  IV  only: 

— A  "claim"  has  been  made  if,  for  any 
oral  or  written  request  for 
reimbursement  or  repair,  a  document 
was  created  or  received  by  VWoA  or 
any  of  its  independent  distributors, 
including,  but  not  limited  to,  warranty 
records,  consumer  letters,  dealer 
reports,  or  records  of  telephone 
complaints; 
— "Open  or  unsatisfactorily  resolved'* 
claims  are  any  claims  for  which  the 
claimant  did  not  receive  all  payments 
or  free  repairs  claimed  or  requested. 
VWoA  shall  send  by  first  class  mail 
Attachments  A  (or  AlOO,  if  the  vehicle 
was  an  Audi  100],  B  (or  BlOO  if  the 
vehicle  was  an  Audi  100),  E(2)  and  F, 
and  a  postage-paid  return  envelope,  or, 
if  VWoA  wishes  to  make  an  initial 


settlement  offer.  Attachments  A  (or 
AlOO  if  the  vehicle  was  an  Audi  100).  B 
(or  BlOO  if  the  vehicle  was  an  Audi  100), 
E(l)  and  F,  and  a  postage-paid  return 
envelope  to  the  following: 

(1)  Every  claimant  who,  prior  to  the 
[date  of  service  of  this  Order],  had  made 
a  specified  claim  to  VWoA  that  is  open 
or  unsatisfactorily  resolved  or  who, 
prior  to  the  [date  of  service  of  this 
Order]  notified  VWoA's  independent 
distributors  of  such  claim(s); 

(2)  Every  claimant  who  has  received 
reimbursement  of  $125  under  VWoA's 
MQ  service  action  program,  and  who 
submitted  repair  orders  or  other 
docimientation  showing  that  one  or 
more  of  the  following  repairs  occurred 
at  a  total  expense  of  more  than  $125.00 
which  has  not  been  fully  reimbursed  as 
of  the  date  of  service  of  this  Order. 

(a)  Cylinder  head  replacement; 

(b)  Any  repair  involving  cylinder  head 
removal  and  valve  repair 

(c)  Replacement  of  the  engine  short 
block; 

(d)  Replacement  of  any  one  or  more  of 
the  following: 

(i)  Crankshaft; 

(ii)  Connecting  rod(s); 

(iii)  Main  bearing(s); 

(iv)  Connecting  rod  bearing(s]; 

(v)  Pistons; 

(vi)  Piston  rings. 

(3)  Every  claimant  with  a  specified 
claim  whose  name  had  been  supplied  to 
VWoA  by  the  offices  referred  to  in 
Paragraph  A  of  Section  IV,  the  Federal 
Trade  Commission,  or  any  other 
consumer  affairs  office  or  any  third 
party,  and  whose  specified  claim 
remains  open  or  unsatisfactorily 
resolved  prior  to  the  date  of  service  of 
this  Order. 

(4)  Every  claimant  with  a  specified 
claim  which  is  open  or  unsatisfactorily 
resolved  whose  name  will  have  been 
supplied  to  VWoA  after  the  date  of 
service  of  this  Order  by  the  offices 
referred  to  in  Paragraph  A  of  Section  IV, 
the  Federal  Trade  Commission,  or  any 
other  consumer  affairs  office  or  any 
third  party;  and 

(5)  Every  claimant  with  a  specified 
claim  which  is  open  or  unsatisfactorily 
resolved  who,  orally  or  in  writing, 
contacts  VWoA,  any  office  of  the 
independent  and  impartial  third  party 
administrator,  or  VWoA's  independent 
distributors  after  [the  date  the 
Commission  accepts  this  Order  for 
comment]. 

Provided,  however,  that  for  any  mailing 
made  pursuant  to  this  section  which  is 
returned  to  the  sender  as  being 
undeliverable,  VWoA  shall  make  a 
reasonable  attempt  to  obtain  the 
claimant's  current  address,  and  shall 
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send  the  mailing  by  first  class  mail  to 
the  claimant's  current  address; 
provided,  further.  Attachments  A  and  B 
or  Attachments  AlOO  and  BlOO.  as 
applicable],  shall  be  fastened  or 
otherwise  physically  attached  with 
Attachment  B  (or  Attachment  BlOO)  on 
top  of  Attachment  A  (or  Attachment 
AlOO). 

C.  The  following  deadlines  shall 
apply: 

(1)  For  initially  mailing  the  materials 
specified  in  Paragraph  B  of  Section  IV: 

(a)  With  respect  to  claimants  included 
in  Paragraphs  (B)  (1),  (2)  and  (3)  of 
Section  IV,  all  materials  shall  be  mailed 
according  to  the  following  schedule: 

(i)  Not  less  than  25%  of  the  total 
number  shall  be  mailed  within  15  days 
of  the  date  of  service  of  this  order; 

(ii)  Not  less  than  50%  of  the  total 
number  shall  be  mailed  within  45  days 
of  the  date  of  service  of  this  order; 

(iii)  Not  less  than  75%  of  the  total 
number  shall  be  mailed  within  75  days 
of  the  date  of  service  of  this  Order;  and 

(iv)  100%  of  the  total  number  shall  be 
mailed  within  90  days  of  the  date  of 
service  of  this  Order. 

(b)  With  respect  to  claimants  included 
in  Paragraphs  (B)  (4)  and  (5)  of  Section 
IV,  whose  claims  are  not  included  in 
Paragraphs  (B)  (1),  (2)  or  (3)  of  Section 
IV,  all  materials  shall  be  mailed  within 
fifteen  days  after  receipt  by  VWoA.  the 
independent  and  impartial  third  party 
administrator,  or  VWoA's  independent 
distributors  of  the  name  and  address  of 
the  claimant,  or  sixty  days  after  the  date 
of  service  of  this  order,  whichever  is 
later. 

(2)  For  the  handling  of  specified 
claims: 

(a)  (i)  Claimants  who  accept 
settlement  offers  shall  be  sent  the 
applicable  monetary  amount  within 
forty-five  (45)  days  after  the  settlement 
offer  acceptance  is  received  by  VWoA; 

(ii)  Claimants  who  accept  arbitration 
awards  shall  be  sent  the  applicable 
monetary  amount  within  forty-five  (45) 
days  after  the  arbitration  award 
acceptance  is  received  by  the 
independent  and  impartial  third  party 
administrator. 

(b)  (i)  Any  applicable  repair  shall  be 
performed  within  thirty  (30)  days  after 
the  settlement  offer  acceptance  is 
received  by  VWoA; 

(ii)  Any  applicable  repair  shall  be 
performed  within  thirty  (30)  days  after 
the  arbitration  award  acceptance  is 
received  by  the  independent  and 
impartial  third  party  administrator, 
except  as  otherwise  ordered  by  the 
arbitrator  for  good  cause  shown. 

(c)  Claimants  who  request  to 
participate  in  the  independent  and 
impartial  third  party  arbitration  program 


by  returning  the  "RESPONSE  TO 
VOLKSWAGEN  MEDIATION  AND 
ARBITRATION  PROGRAM"  form 
included  with  Attachment  E  (1)  or  (2). 
shall  have  an  arbitration  hearing 
completed  within  60  days  after  the 
"RESPONSE  TO  VOLKSWAGEN 
MEDIATION  AND  ARBITRATION 
PROGRAM"  form  included  in 
Attachment  E  (1)  or  (2)  is  received  by 
VWoA,  regardless  of  whether  the 
claimant  requests  mediation  services. 
Provided,  however,  that  delays 
attributable  solely  to  the  claimant  shall 
not  be  included  in  the  calculation  of 
deadlines.  The  burden  of  proving  that 
the  delay  is  attributable  solely  to  the 
claimant  shall  be  on  VWoA; 

(3)  For  claims  involving  internal 
engine  components  that  do  not  involve 
specified  claims: 

(a)  An  arbitration  hearing  shall  be 
completed  within  sixty  (60)  days  after 
the  claimant  provides  the  independent 
and  impartial  third  party  administrator 
with  the  model,  model  year,  and  Vehicle 
Identification  Number  of  the  vehicle  and 
a  statement  describing  the  nature  of  the 
complaint,  regardless  of  whether  the 
claimant  requests  mediation  services. 
Provided,  however,  that  delays 
attributable  solely  to  the  claimant  shall 
not  be  included  in  the  calculation  of 
deadlines.  The  burden  of  proving  that 
the  delay  is  attributable  solely  to  the 
claimant  shall  be  on  VWoA; 

(b)  (i)  (1)  Claimants  who  accept 
settlement  offers  shall  be  sent  the 
applicable  monetary  amount  within 
forty-five  (45)  days  after  the  settlement 
offer  acceptance  is  received  by  VWoA; 

(2)  Claimants  who  accept  arbitration 
awards  shall  be  sent  the  applicable 
monetary  amount  within  forty-five  (45) 
days  after  the  arbitration  award 
acceptance  is  received  by  the 
independent  and  impartial  third  party 
administrator 

(ii)  (1)  Any  applicable  repair  shall  be 
performed  within  thirty  (30)  days  after 
the  settlement  offer  acceptance  is 
received  by  VWoA; 

(2)  Any  applicable  repair  shall  be 
performed  within  thirty  (30)  days  after 
the  arbitration  award  acceptance  is 
received  by  the  independent  and 
impartial  third  party  administrator, 
except  as  otherwise  ordered  by  the 
arbitrator  for  good  cause  shown. 

D.  Claimants  with  specified  claims 
may  not  be  required  to  fill  out  any  other 
form  to  request  an  arbitration  hearing 
once  they  have  checked  Choice  2  or  3  on 
the  form  included  with  Attachment  E(l) 
or  Choice  1  or  2  on  the  form  included 
with  Attachment  E(2). 

E.  VWoA  may  not  request  a  claimant 
who  accepts  an  offer  to  settle  a 


specified  claim  to  execute  a  statement 
releasing  VWoA  from  further  liability  if 
the  statement  purports  to  release  VWoA 
from  hability  that,  at  the  time  the  claim 
was  settled,  would  not  have  been 
subject  to  arbitration  as  described  in 
Sections  III  and  IV. 

F.  Within  thirty  (30)  days  of  service  of 
this  Order,  VWoA  shall  provide  to  its 
independent  distributors  and 
appropriate  employees  of  VWoA, 
including  employees  who  have 
responsibility  for  receiving  and 
responding  to  consumer  complaints, 
written  instructions  stating  that  all 
consumers  who  make  a  specified  claim 
in  any  oral  or  written  communication 
received  after  the  date  of  service  of  this 
Order  must  be  sent,  by  first-class  mail,  a 
letter  providing  the  documents  specified 
in  Paragraph  B  of  Section  IV,  above, 
within  fifteen  days,  or  sixty  days  after 
the  date  of  service  of  this  order, 
whichever  is  later. 

G.  VWoA  may  make  an  immediate 
binding  settlement  of  a  specified  claim 
prior  to  the  initiation  of  mediation  or 
arbitration,  provided  that,  prior  to  the 
settlement,  the  claimant  received  all  of 
the  materials  required  to  be  sent  to  the 
claimant  pursuant  to  Paragraph  B  of 
Section  IV  (either  Attachments  E{1)  or 
E(2)  (Cover  letter)  and  Attachments  A 
(or  AlOO,  as  applicable),  B  (or  BlOO,  as 
applicable)  (Background  Statements), 
and  F  (BBB  specified  claim  brochure)). 

H.  All  envelopes  sent  pursuant  to 
Paragraph  B  of  Section  IV  shall  bear  no 
marking,  other  than  the  name  and 
address  of  VWoA  and  the  addressee, 
and  the  words  "IMPORTANT 
REIMBURSEMENT  INFORMATION" 
disclosed  conspicuously  on  the  front. 

I.  VWoA  shall  offer  to  each  claimant 
at  the  outset  of  each  arbitration  hearing 
all  of  the  materials  required  to  be  sent  to 
the  claimant  pursuant  to  Paragraph  B  of 
Section  IV  (either  Attachments  E(l)  or 
E(2)  (Cover  letter)  and  Attachments 
A(or  AlOO,  as  applicable),  B(or  BlOO,  as 
applicable)  (Background  Statements), 
and  F  (BBB  specified  claim  brochure)). 
J.  VWoA  shall  obtain,  maintain,  and 
retain  for  a  period  of  three  (3)  years 
from  the  date  of  resolution  of  each 
claim,  records  sufficient  to  show  to  the 
satisfaction  of  designated 
representatives  of  the  Federal  Trade 
Commission: 
(1)  For  each  specified  claim: 
(a)  The  following  dates  as  applicable: 
(i)  The  date  VWoA  received  the 
claimant's  name  and  address,  if  the 
specified  claim  was  received  by  VWoA 
pursuant  to  Paragraphs  B  (4)  and  B  (5)  of 
Section  IV; 
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(ii)  The  date  the  materials  described 
in  Paragraph  B  of  Section  IV  were 
mailed; 

(iii)  The  date  each  written  response 
was  received  by  VWoA  from  the 
addressee  of  Attachment  E(l)  or  E(2); 
(iv)  The  date  an  arbitration  hearing 
was  scheduled; 

(v)  The  date  the  avbitration  bearing 
was  completed; 

(vi)  The  date  the  arbitrator's  decision 
was  received  by  the  independent  and 
impartial  third-party  administrator, 

(vii)  The  date(s)  VWoA  made  each 
offer  to  settle  the  claim; 

(viii)  The  date  the  claimant  accepted 
or  rejected  each  settlement  offer; 

(ix)  The  date  the  claimant  accepted  or 
declined  the  arbitrator's  award; 

(x)  The  date  a  check  was  sent  to 
satisfy  an  arbitration  award  or 
settlement  agreement; 

(xi)  The  date  scheduled  for  any  repair 
offered  as  a  result  of  an  arbitration 
award  or  settlement  agreement; 

(xii)  The  date  any  repair  offered  as  a 
result  of  an  arbitration  award  or 
settlement  agreement  was  actually 
performed. 

(b)  The  following  documents  and 
information,  as  applicable: 
(i)  The  vehicle  model; 
(ii)  The  vehicle  model  yean 
(iii)  The  vehicle  identification  number, 
(iv)  A  brief  description  of  the  alleged 
problem,  including  whether  the  claimant 
included  information  suggesting  that 
excessive  oil  consumption  or  engine 
damage  due  to  lack  of  lubrication  might 
be  involved; 

(v)  The  resolution(s)  sought  by  the 
claimant:  repair,  cash  reimbursement  or 
vehicle  repurchase; 

(vi)  The  amount,  if  any,  of  cash 
reimbursement  sought; 

(vii)  The  terms  of  each  offer,  if  any, 
made  by  VWoA  to  settle  the  claim; 

(viii)  The  response  of  the  claimant  to 
each  settlement  offer. 

(ix)  A  copy  of  each  arbitrator's 
decision  including  the  amount  of  any 
cash  reimbursement; 

(x)  Whether  the  claimant  accepted  the 
arbitrator's  award; 

(xi)  The  name  and  address  of  each 
claimant  who  owned  or  leased  a 
covered  vehicle,  and  requested  to 
participate  in  the  mediation  and 
arbitration  program  set  forth  in  Sections 
III  and  IV.  and  was  refused  the 
opportunity  to  participate  in  the 
mediation  and  arbitration  program, 
(xii)  The  rea8on(s)  each  claimant 
described  in  Paragraph  J(l)(a)(xi)  of 
Section  IV  was  determined  not  to  have  a 
specified  claim. 

(xiii)  The  rea8on(s)  known  to  VWoA 
or  the  independent  and  impartial  third 
party  administrator  for  the  failure  to 


resolve  a  claim  odier  than  by  settlement 
or  an  arbitration  decision; 

(xiv)  If  the  claim  is  settled,  whether  a 
third-party  mediator  actively 
participated  in  settlement  discussions, 
(xv)  A  copy  of  the  "RESPONSE  TO 
VOLKSWAGEN  MEDIATION  AND 
ARBITRA'nON  PROGRAM"  form 
completed  by  the  claimant. 

(c)  The  name  and  address  of  each 
claimant  who  contacts  orally  VWoA, 
the  independent  and  impartial  third- 
party  administrator,  or  VWoA's 
independent  distributors  and  states 
facts  that  suggest  that  the  claimant  may 
have  a  specified  claim. 

(2)  For  each  mediation  or  arbitration 
of  a  claim  involving  an  internal  engine 
component: 
(a)  The  following  dates,  as  applicable: 
(i)  The  date  VWoA  mailed 
Attachment  G,  described  in  Paragraph  G 
of  Section  HI; 

(ii)  The  date  the  claimant  first 
contacted  the  independent  and  impartial 
third-party  administrator 

(iii)  The  date  the  independent  and 
impartial  third-party  administrator 
received  fium  the  claimant  the  model, 
model  year,  Vehicle  Identification 
Number  of  the  vehicle  and  a  statement 
describing  the  nature  of  the  claim; 

(iv)  The  date  VWoA  was  notified  by 
the  independent  and  impartial  third- 
party  administrator  that  a  claim 
involving  internal  engine  components 
had  been  lodged; 

(v)  The  date  the  arbitration  agreement 
was  sent  to  the  claimant; 

(vi)  The  date  the  arbitration 
agreement  was  received  from  the 
claimant  by  the  independent  and 
impartial  third-party  administrator 

(vii)  The  date  the  initial  arbitration 
hearing  was  scheduled; 

(viii)  The  date  the  initial  arbitration 
hearing  was  completed; 

(ix)  The  date  the  arbitration  decision 
was  mailed  to  the  claimant 

(x)  The  date  the  claimant  accepted  or 
rejected  each  settlement  offer  from 
VWoA; 

(xi)  The  date  the  claimant  accepted  or 
rejected  an  arbitration  award, 
(b)  The  following  information: 
(i)  The  vehicle  model; 
(ii)  The  vehicle  model  year 
(iii)  The  vehicle  identification  number; 
(iv)  A  brief  description  of  the  problem 
alleged; 

(v)  The  resolution(s]  sought  by  the 
claimant:  repair,  cash  reimbursement  or 
vehicle  repurchase; 

(vi)  The  amount,  if  any,  of  cash 
reimbursement  sought; 

(vii)  The  terms  of  each  offer,  if  any,  by 
VWoA  to  settle  the  claim  before  the 
claimant  contacted  the  independent  and 
impartial  third-party  administrator 


(viii)  The  terms  of  each  offer,  if  any, 
by  VWoA  to  settle  the  claim  after  the 
claimant  contacted  the  independent  and 
impartial  third-party  administrator 

(ix)  The  response  of  the  claimant  to 
each  settlement  offer, 

(x)  A  copy  of  each  arbitrator's 
decision  including  the  amount  of  any 
cash  reimbursement; 

(xi)  Whether  the  claimant  accepted  or 
rejected  the  arbitrator's  award; 

(xii)  The  rea8on(s)  for  the  failure  to 
resolve  a  claim  other  than  by  settlement 
or  an  arbitration  decision; 

(xiii)  If  the  claim  is  settled,  whether  a 
third-party  mediator  actively 
participated  in  settlement  discussions. 

(xiv)  A  copy  of  the  arbitration 
agreement. 

(xv)  The  name  and  address  of  each 
claimant  who  requested  the  opportunity 
to  participate  in  the  third-party 
mediation  and  arbitration  program  set 
forth  in  Secbons  III  £ind  IV.  and  was 
refused  the  opportunity  to  participate  in 
said  mediation  and  arbitration  program. 

(xvi)  The  reasons  each  claimant 
specified  in  Paragraph  J  [2)(b)(xv)  was 
determined  not  to  be  eligible  to 
participate  in  the  mediation  and 
arbitration  program  set  forth  in  Sections 
III  and  IV. 

(3)  Computer  disks,  tapes  or  other 
computer-readable  media  created  or 
maintained  by  VWoA,  on  behalf  of 
VWoA,  or  by  the  independent  and 
impartial  third  party  administrator  that 
contain  any  information  specified  in 
Paragraphs  J(l)  and  1(2)  of  Section  IV, 
and  necessary  relevant  programming 
and  other  explanatory  data  sufficient  to 
enable  the  Federal  Trade  Commission  to 
read  and  analyze  the  data  contained  on 
such  media. 


It  is  further  ordered  that: 
A.  At  least  two  times,  at  least  one 
month  apart,  within  120  days  after  the 
date  of  service  of  this  order,  VWoA 
shall  place  and  cause  to  be 
disseminated  the  advertisement 
attached  as  Attachment  H(l)  in  national 
magazines  as  full-page  advertisements. 
At  least  two  times,  at  least  one  month 
apart  within  120  days  after  the  date  of 
service  of  this  order.  VWoA  shall  place 
and  cause  to  be  disseminated  the 
advertisement  attached  as  Attachment 
H(2)  in  national  magazines  as  full-page 
advertisements.  Each  time  Attachment 
H(l)  is  placed  and  each  time 
Attachment  H(2)  is  placed,  the 
magazines  must  have  a  combined  total 
non-duplicated  readership  ("net  reach") 
of  at  least  seventy-five  million  adults  as 
measured  by  an  outside  organization 
generally  recognized  as  competent  and 


experienced  in  this  field  and  used  by 
VWoA  or  its  advertising  agencies  for 
other  advertising  research.  The 
demographic  characteristics  for  the 
combined  total  readership  of  the 
magazines  selected  for  such 
advertisements  must  be  generally 
representative  of  the  demographic 
characteristics  of  the  population  of 
owners  and  potential  purchasers  of 
Volkswagen  vehicles  {for  Attachment 
H(l))  and  Audi  vehicles  (for  Attachment 
H(2)). 

B.  Beginning  with  the  next  model  year 
commencing  after  the  date  of  service  of 
this  Order,  VWoA  shall  annually 
include  in  any  edition  of  each 
proprietary  magazine  sent  by  VWoA  to 
a  primary  target  audience  of  WVoA's 
vehicle  owners: 

(1)  The  statements  set  forth  in 
Paragraph  J  of  Section  I  set  forth  clearly 
and  conspicuously;  and 

{2)  a  full  page  reproduction  of 
Attachment  H(l)  for  Volkswagen 
owners,  or  Attachment  H(2)  for  Audi 
owners,  as  applicable. 

C.  Within  thirty  days  after  the  date  of 
service  of  this  Order,  VWoA  shall 
furnish  to  each  of  its  dealers  three 
display  posters,  with  the  form  and 
content  of  Attachment  1(1)  (for 
Volkswagen  dealers]  or  1(2)  (for  Audi 
dealers),  each  at  least  24"  x  36". 
Thereafter,  VWoA  shall  furnish 
additional  copies  of  these  posters  upon 
request  by  any  dealer. 

D.  Beginning  with  the  date  of  service 
of  this  Order,  and  once  in  each  G-month 
period  thereafter.  VWoA  shall 
rscommend  and  urge,  in  writing,  that 
each  dealer  shall: 

(1)  Place  the  display  poster,  described 
in  Paragraph  C  of  Section  V,  in 
conspicuous  and  accessible  locations 
within: 

(a)  Service  waiting  areas;  and 

(b)  Parts  departments;  and 

(c)  Service  payment  areas. 

E.  (1)  Within  five  (5)  days  after  the 
date  of  service  of  this  Order.  VWoA 
shall  establish  and  maintain  a  toll-free 
telephone  system  which  will  elicit 
information  to  enable  current  and 
former  owners  and  current  and  former 
lessees  to  enter  the  independent  and 
impartial  third-party  arbitration 
programs  set  forth  in  Sections  III  and  IV. 
The  toll-free  telephone  system  shall 
have  sufficient  capacity  to  enable  each 
call  made  by  owners  and  lessees  to  be 
answered  reasonably  promptly.  Each 
caller  shall  be  requested  to  furnish  the 
following  information,  which  shall  be 
documented: 

(a)  Name,  address  and  telephone 
number  of  the  caller; 

(b)  Model  and  model  year  of  the 
vehicle; 


(c)  Nature  of  the  claim,  including 
su^icient  information  to  ascertain 
whether  a  specified  claim  is  alleged, 
and,  if  so.  whether  the  specified  claim 
includes  an  allegation  of  engine  damage 
froBi  lack  of  lubrication. 

(d)  The  date  of  the  call. 

(2)  Each  caller  to  the  toll-free  number 
described  in  Paragraph  E(l)  of  Section  V 
shall  also  (a)  be  informed  that,  if  the 
caller  states  facts  suggesting  that  a 
specified  claim  may  be  involved,  that 
VWoA  will  mail  a  letter  describing  the 
third-party  arbitration  program  to  the 
caller  or  b)  if  the  caller  states  no  facts 
suggesting  that  the  claim  may  be  a 
specified  claim,  the  caller  shall  be 
informed  of  the  toll-free  telephone 
number  (or  "call  collect"  number,  as 
applicable),  of  the  local  o^ice  of  the 
independent  and  impartial  third-party 
administrator. 

F.  Beginning  with  the  next  model  year 
commencing  after  the  date  of  service  of 
thia  Order.  VWoA  shall  include  the 
following  information,  in  a  clear  and 
conspicuous  manner,  in  each  vehicle 
owner's  manual  or  warranty  booklet 
(where  it  shall  be  itemized  in  the  Table 
of  Contents  and  Index): 

(1)  A  description  of  the  mediation  and 
arbitration  program  for  internal  engine 
components  required  by  Sections  III  and 
IV; 

(2)  An  explanation  of  how  the  owner 
or  lessee  can  enter  the  mediation  and 
arbitration  program; 

(3)  A  description  of  applicable  time 
deadlines  as  set  forth  in  Paragraph  C  (3) 
of  Section  IV; 

(4)  The  toll-free  telephone  number 
described  in  Paragraph  E  of  Section  V. 

(5)  A  statement  that  there  is  no  charge 
to  the  consumer  for  participating  in  the 
program,  if  such  is  the  case,  or  a 
statement  of  any  charges  to  the 
consumer  for  participating  in  the 
program;  and 

(6)  A  statement  that  the  arbitration 
award  is  binding  on  VWoA.  but  is  not 
binding  on  the  consumer,  unless  the 
consumer  elects  to  accept  the  arbitration 
award. 

G.  (1)  Within  30  days  after  the  date  of 
service  of  this  Order,  VWoA  shall 
prepare  and  issue  a  PSP  which  includes 
the  following  information: 

(a)  A  description  of  the  mediation  and 
arbitration  program  for  internal  engine 
components  required  by  Sections  III  and 

rv; 

(b)  An  explanation  of  how  the  owner 
or  lessee  can  enter  the  mediation  and 
arbitration  program; 

(c)  A  description  of  applicable  time 
deadlines  as  set  forth  in  Paragraph  C(3) 
of  Section  IV: 

(d)  The  toll-free  telephone  number 
described  in  Paragraph  E  of  Section  V; 


(e)  A  Btaiemeni  mat  there  is  no  charge 
to  the  consumer  for  participating  in  the 
program,  if  such  is  the  case,  or  a 
statement  of  any  charges  to  the 
consumer  for  participating  in  the 
program;  and 

(f)  A  statement  that  the  arbitration 
award  is  binding  on  VWoA,  but  is  not 
binding  on  the  consumer,  unless  the 
consumer  elects  to  accept  the  arbitration 
award. 

(2)  The  PSP  referred  to  in  Paragraph 
G(l)  of  Section  V  shall,  during  the  term 
of  this  order,  be  included  with  each  PSP 
index  ordered. 

"    J 

It  is  farther  ordered  that  Sections  I,  II. 
m.  IV,  and  V  of  this  Order  shall  expire 
eight  years  after  the  date  of  service 
heTeoi;  provided,  that  if  at  any  time 
during  which  said  sections  remain  in 
effect,  the  Commission  issues  a  final 
trade  regulation  rule  imposing 
obligations  on  the  automobile  industry 
comparable  to  those  imposed  under  any 
such  8ection(s),  such  8ection(s)  shall 
terminate  upon  the  effective  date  of 
such  rule,  and,  in  such  event,  VWoA 
shall  advise  the  Commission  of  its 
intention  to  rely  upon  any  such  rule  as 
having  terminated  and  superseded  such 
section(8)  of  this  Order  thirty  (30)  days 
in  advance  of  reliance  thereon:  provided 
further,  that  if  at  any  time  during  which 
such  8ection(s)  remain  in  effect  the 
Commission  issues  a  final  guide  under 
Sections  1.5  and  1.6  of  the  Commission's 
Rules  of  Practice  imposing  obligations 
on  the  automobile  industry  comparable 
to  those  imposed  under  any  such 
section(s),  then  the  Commission  shall, 
upon  VWoA  motion  or  upon  the 
Commission's  own  motion,  reopen  this 
proceeding  within  one  hundred  twenty 
(120)  days  of  such  motion,  and,  within  a 
reasonable  time  thereafter,  vacate  any 
such  section(s)  of  this  Order,  unless  the 
Commission  finds  that  such  action  is  not 
required  by  changed  conditions  of  law 
or  fact  or  is  not  in  the  public  interest; 
and  provided  further,  that  nothing 
herein  shall  preclude  VWoA  at  any  time 
&om  moving  the  Commission  to  alter, 
modify,  or  set  aside  this  Order  under  the 
Commission's  Rules  of  Practice. 

vn 

It  is  further  Ordered  that: 

A.  VWoA  shall,  within  one  hundred 
twenty  (120)  days  after  the  date  of 
service  of  this  Order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

B.  VWoA  shall,  within  one  hundred 
twenty  (120)  days  after  the 
implementation  of  the  PSP  program 
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described  in  Sections  I  and  II  of  this 
Order,  tile  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  VWoA 
has  complied  with  Sections  I  and  II  of 
Order. 

C.  VWoA  shall,  upon  request  of 
designated  representatives  of  the 
Federal  Trade  Commission,  but  no  more 
frequently  than  every  one-hundred 
eighty  days,  while  Sections  III  and  IV  of 
this  Order  are  in  effect  file  with  the 
Commission  a  report  compiling  and 
summarizing  data  describing 
settlements,  mediations,  and 
arbitrations  and  accompanying 
deadlines  undertaken  pursuant  to 
Sections  III  and  IV  which  have  occurred 
since  the  previous  such  report  had  been 
completed.  Such  report  shall  include 
accurate  summaries  of  the  data  required 
to  be  kept  pursuant  to  Paragraph )  of 
Section  IV.  VWoA  shall  also  transmit  to 
the  Commission  upon  request  the 
computer  media  and  explanatory  and 
programming  information  required  by 
Paragraph  J(3)  of  Section  IV. 

D.  VWoA  shall  retain  and  transmit  to 
the  Commission  upon  reasonable 
request: 

(1)  A  copy  of  each  PSP  Index  required 
by  Section  I,  and  a  copy  of  each  PSP: 

(2)  A  copy  of  each  poster  furnished  to 
dealers  pursuant  to  Paragraph  C  of 
Section  V. 

E.  VWoA  shall,  on  a  bi-annual  basis 
beginning  6  month.s  after  the  date  of 
service  of  this  Order,  monitor  and 
document,  based  on  the  personal 
observations  of  VWoA  or  independent 
distributor  employees,  each  dealer's 
compliance  with  the  items  set  forth  in 
Paragraph  H  of  Section  I  above  and 
Paragraph  D  of  Section  V  above, 
provided,  however,  that  VWoA  shall  not 
be  required  to  monitor  and  docimient 
the  compliance  with  Paragraph  H  of 
Section  I  and  Paragraph  D  of  Section  V 
by  a  dealer  if  no  employee  of  VWoA  or 
an  independent  distributor  has  visited 
that  dealer  within  the  previous  six- 
month-period  to  review  the  dealer's 
sales,  service,  or  customer  relations 
activities. 

F.  VWoA  shall  retain  records  relative 
to  the  maimer  and  form  of  its  continuing 
compliance  with  Sections  I,  II,  III,  fV,  V 
and  VI  for  a  period  of  three  (3)  years, 
and  shall  make  said  records  available 
for  inspection  upon  reasonable  notice  by 
the  Federal  Trade  Commission.  If  copies 
of  any  such  records  are  requested, 
VWoA  may,  at  its  option,  either  make 
such  records  available  for  copying 
purposes  or  provide  copies  at  either  (1) 
rates  the  Commission  charges  for  copies 
of  records  released  pursuant  to  the 
Freedom  of  Information  Act,  or  (2) 
VWoA's  costs,  whichever  is  lower. 


G.  Upon  request  by  the  Federal  Trade 
Commission,  VWoA  shall  obtain  and 
make  available  to  the  Federal  Trade 
Commission  in  the  EngUsh  language 
within  forty- five  days  after  the  request 
any  records  relevant  to  Paragraph  A  of 
Section  I  in  the  possession  of  the 
manufacturer  of  any  vehicles,  engines, 
or  transmissions  which  VWoA  imports 
or  distributes;  provided,  however,  that 
submission  of  such  records  shall  neither 
constitute  nor  be  deemed  an  admission 
by  any  entity  from  which  they  are 
obtained  of  in  personam  jurisdiction  of 
the  Commission  over  such  entity; 
provided  further,  that  nothing  in  this 
section  shall  be  construed  to  affect  the 
Commission's  access  to  any  records, 
documents,  or  other  information 
pursuant  to  compulsory  process  or  other 
means. 

H.  VWoA  shall  take  all  necessary 
legal  and  equitable  action  to  enforce 
promptly  and  in  good  faith  its 
contractual  or  other  rights  to  obtain 
records  requested  by  the  Federal  Trade 
Conmiission  pursuant  to  Paragraph  G  of 
Section  VII. 

I.  During  the  time  that  Sections  1, 11, 
III,  rV  and  V  remain  in  effect  VWoA 
shall  notify  the  Commission  prior  to  any 
change  in  VWoA's  corporate  structure, 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

vin 

It  is  further  ordered  that  the 
provisions  of  this  Order  shall  be  limited 
in  their  apphcation  to  the  United  States. 

IX 

It  is  further  ordered  that  the  complaint 
against  Volkswagen  AG,  a  corporation, 
is  hereby  dismissed. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Volkswagen  of 
America. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  proposed  consent  order  settles  a 
complaint,  issued  by  the  Commission  in 


April  1981,  that  charged  Volkswagen  ol 
America  and  its  parent  firm, 
Volkswagen  AG.  with  faiUng  to  disclose 
material  product  information  about 
various  oil-related  engine  problems  to 
prospective  purchasers  and  owners  of 
1974-79  Volkswagen  and  Audi  vehicles 
equipped  with  water-cooled  gasoline 
engines.  The  complaint  charged  that 
Volkswagen  knew  or  should  have 
known  of  the  conditions  that  led  to  the 
oil-related  problems,  but  failed  to 
disclose  them.  According  to  the 
complaint  the  failure  to  disclose  these 
conditions  led  to  substantial  consumer 
injury  and  was  deceptive  and  unfair 
within  the  meaning  of  Section  5  of  the 
Federal  Trade  Commission  Act. 

The  proposed  order  contains  two 
principal  requirements.  Volkswagen  of 
America  will  be  required  to  institute  a 
system  of  broader  and  more  effective 
disclosure  of  product  information  for  its 
vehicles  sold  since  the  beginning  in  the 
1984  model  year.  Volkswagen  of 
America  will  also  be  required  to  offer 
arbitration  to  consumers  through  an 
impartial  and  independent  third-party 
for  the  oil-related  problems  in  1974-79 
vehicles  described  in  the  complaint  and 
for  internal  engine  components  for  any 
Volkswagen  of  Audi  vehicle  distributed 
by  Volkswagen  of  America. 

The  principal  requirements  are  based 
on  similar  provisions  contained  in  a 
previous  order  the  Commission  accepted 
against  General  Motors  Corp.  in  1983. 
General  Motors,  D.  9145.  There  are 
substantial  differences,  however, 
between  this  order  and  the  GM  order  to 
account  for  differences  in  the  facts  of 
the  two  cases,  different  corporate 
structures,  and  the  experience  the 
Commission  has  had  in  enforcing  the 
General  Motors  order. 

The  product  information  disclosure 
program  requires  that  Volkswagen  of 
America  make  available  to  the  public 
bulletins  that  it  routinely  sends  to  its 
dealers.  In  addition,  VWoA  must 
prepare  and  make  available  indexes  of 
the  bulletins  and  easy-to-understand 
summaries  of  the  more  significant 
bulletins.  Consumers  will  learn  about 
existence  of  the  program  through  a 
statement  placed  on  the  federally 
mandated  retail  price  and  gasoline 
mileage  window  sticker  placed  on  each 
new  car,  a  statement  in  each  ov^rner's 
manual,  and  references  to  the  program 
in  brochures  and  other  promotional 
materials. 

The  product  information  program  will 
assist  prospective  purchasers  of  new 
cars  in  making  informed  judgments 
about  Volkswagen  of  America's 
vehicles.  The  indexes,  bulletins,  and 
summaries  will  also  be  useful  to  owners 
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01  veniciea  wno  want  to  understand 
better  any  problems  they  are  having 
with  their  vehicles  and  who  want  to  use 
and  maintain  their  cars  according  to  the 
latest,  most  accurate  recommendations. 

The  second  principal  requirement  of 
the  order  is  an  arbitration  program  for 
resolving  complaints  concerning  engines 
in  Volkswagen  of  America's  vehicles. 
The  program  must  be  administered  by 
an  independent  and  impartial  third- 
party.  Volkswagen  presently 
contemplates  that  the  Council  of  Better 
Business  Bureaus,  Ina  will  be  the 
administrator  of  the  program. 

There  are  two  parts  of  the  program. 
Owners  and  lessees  of  1974-79  VWs 
and  Audis  with  water-cooled  gasoline 
engines  will  be  eligible  to  arbitrate  their 
claims  for  repairs  caused  by  excessive 
oil  consumption  and  engine  damage  due 
to  lack  of  lubrication.  Consumers  will  be 
eligible  regardless  of  whether  they  still 
own  the  car.  Volkswagen  will  be 
required  to  notify  consumers  by  first- 
class  mail  who  have  previously 
complained  to  the  FTC.  to  Volkswagen 
or  to  other  third-parties.  In  addition, 
there  are  two  "Background  Statements" 
which  consumers  will  receive  to  assist 
in  pressing  their  claims.  The  Background 
Statements  describe  in  detail  the  oil- 
related  problems  and  present  opposing 
views  of  the  FTC  and  Volkswagen  on 
controverted  issues.  The  Background 
Statements  should  prove  useful  in 
focusing  the  issues  in  arbitrations  and  in 
enabling  consimiers  to  make  effective 
arguments  to  arbitrators.  TTie 
Background  Statements  will  also  enable 
consumers  to  evaluate  the  strengths  of 
their  cases  in  deciding  whether  to 
accept  settlement  offers  that 
Volkswagen  may  make  to  resolve  claims 
prior  to  arbitrations. 

The  other  part  of  the  arbitration 
program  permits  owmers  and  lessees  of 
any  make  or  model  of  Volkswagen  or 
Audi  vehicles  to  arbitrate  claims 
involving  internal  engine  components. 
Claims  under  this  portion  of  the  program 
will  be  handled  in  much  the  same  way 
as  the  oil-related  claims  discussed 
above.  However,  there  will  not  be  any 
Backgroiuid  Statements  and  the 
consumer  must  still  own  or  lease  the 
vehicle  at  the  time  the  claim  is  made  to 
the  third-party  administrator. 

For  both  parts  of  the  arbitration 
program,  the  arbitration  hearing  must  be 
completed  within  60  days  after  the 
consumer  enters  the  program.  The 
arbitration  award  is  binding  on  the 
consumer  and  Volkswagen  only  if  the 
consumer  decides  to  accept  it. 
Moreover,  the  arbitration  program  is 
available  even  if  warranty  coverage  has 
already  expired. 


In  addition  to  the  direct  mail  notices 
required  to  be  sent  to  consumers  for  oil- 
related  complaints,  Volkswagen  of 
America  will  be  required  to  place 
advertisements  in  national  magazines 
pnoraoting  the  availability  of  arbitration, 
and  specifically  highlighting  the 
availability  of  arbitration  for  certain 
past  claims.  VWoA  will  also  be  required 
to  distribute  posters  to  its  dealers 
promoting  the  availability  of  arbitration. 
Owner's  manuals  for  VWoA's  vehicles 
must  also  state  that  arbitration  is 
available  to  remedy  past  and  future 
internal  engine  component  complaints. 

The  arbitration  program  required  by 
the  order  should  be  an  effective 
mechanism  for  resolving  complaints  that 
are  covered  by  the  order.  The  order  has 
been  drafted  so  that  the  arbitration 
hearings  will  be  completed 
expeditiously,  simply  and  fairly.  The 
arbitration  program  will  be  free  of 
charge  to  the  consumer  for  the  first  two 
years  of  the  program.  After  that  a  charge 
may  be  imposed  if  the  BBB's  rules  for 
arbitration  are  modified.  The  arbitration 
program  will  also  save  time  and 
expense  because  consumers  will  not 
need  a  lawyer. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Eaily  H.  Rock, 
Secretary- 
Concurring  Statement  of  Chairman 
Daniel  Oliver  in  Volkswagen  of 
America,  Inc..  Docket  No.  B154 

The  consent  order  negotiated  by  the 
staff  contains  a  number  of  injunctive 
relief  provisions,  and  provides  consumer 
redress  in  the  form  of  a  Commission- 
supervised  arbitration  process 
administered  by  the  Better  Business 
Bureau.  Although  I  beheve  these 
provisions  satisfy  the  Commission's 
concerns  in  this  matter,  the  negotiated 
order  is  not  one  I  would  have  chosen. 
However.  I  am  reluctant  to  suggest  order 
revisions,  as  they  might  throw  this 
matter  back  into  the  costly  litigation 
which  has  already  consumed  many 
years  of  Commission  resources. 
Accordingly,  I  vote  in  favor  of  the  staffs 
negotiated  consent  order. 

I  would  have  preferred  an  order 
without  the  prospective  redress 
provisions  provided  in  the  order's 
arbitration  mechanism.  The  negotiated 
mechanism  resolves  not  only  consumer 
disputes  regarding  the  defects  cited  in 
the  complaint,  but  also  other  internal 
engine  component  problems.  Although 
this  mechanism  is  similar  to  the  relief 


obtained  from  another  automobile 
manufacturer  in  a  related  matter  (see 
General  Motors  consent  order,  D-9145), 
I  do  not  favor  its  general  application,  for 
two  reasons. 

First,  the  arbitration  mechanism  is 
needlessly  regulatory.  If  Volkswagen 
wants  to  negotiate  consumer  complaints 
throu^  a  Better  Business  Bureau 
arbitration  scheme,  it  should  certainly 
be  free  to  do  so.  However,  active 
government  supervision  of  such  a 
scheme  forces  government  to  maintain 
an  active  presence  in  the  operation  of  a 
domestic  auto  seller  for  the  next  8  years. 

Second,  to  the  extent  the  negotiated 
order  provides  prospective  redress,  it 
will  provide  relief  primarily  to 
consumers  who  were  not  injured  by  the 
violations  alleged  in  the  complaint.  In 
future  consent  orders  where  consumer 
redress  is  warranted,  I  would  find  it 
preferable  for  staff  to  negotiate  for 
redress  that  confers  benefits  on  the 
injured  parties. 

Issued:  March  31, 1987. 
(PR  Doc.  87-8631  Filed  4-16-67;  8:45  am] 
BtUJNO  CODE  e7fO-»1-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  133 
[Docket  No.  B6fM>436] 

Mozxarelta  Cheeses;  Proposal  To 
Amend  Standards  of  Identity 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  standards  of  identity  for 
mozzarella  cheese,  low-moisture 
mozzarella  cheese,  and,  by  cross- 
reference,  part-skim  mozzarella  cheese 
and  low-moisture  part-skim  mozzarella 
cheese  to  provide  for  the  optional  use  of 
water  buffalo  milk.  The  agency  is  also 
proposing  to  amend  the  standards  to 
update  the  format  and  language  and  to 
provide  for  functional  group 
designations  of  safe  and  suitable 
optional  ingredients.  This  action 
responds  to  a  petition  filed  by  De  Choix 
Specialty  Foods  Co.  and  would  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers. 

DATE:  Comments  by  June  16, 1987.  The 
agency  proposes  that  any  final  rule  that 
may  issue  based  upon  this  proposal 
shall  become  effective  60  days  after  date 
of  publication  of  the  final  rule  in  the 
Federal  Register. 
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ADDRESS:  Written  comments,  data,  or 
other  information  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L  Carson,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-485-0110. 
SUPPLEMENTARY  INFORMATION: 

I.  Water  Bufralo  Milk 

De  Choix  Specialty  Foods  Co.,  58-25 
52nd  Ave..  Woodside.  NY  11377,  has 
submitted  a  petition  to  amend  the 
standard  of  identity  for  mozzarella 
cheese  (21  CFR  133.155)  and,  by  cross- 
reference,  the  standard  of  identity  for 
part-skim  mozzarella  cheese  (21  CFR 

133.157)  to  provide  for  the  optional  use 
of  water  buffalo  milk  in  the  manufacture 
of  the  cheeses.  In  the  interests  of 
consistency,  the  agency  is  including  the 
standard  for  low-moisture  mozzarella 
cheese  (21  CFR  133.156)  and,  by  cross- 
reference,  the  standard  for  low-moisture 
part-skim  mozzarella  cheese  (21  CFR 

133.158)  in  this  action. 

The  petitioner,  an  importer  of 
mozzarella  cheese  made  with  water 
buffalo  milk,  noted  that  the  guidelines 
used  by  the  U.S.  Customs  Service  for  the 
importation  of  cheeses  into  this  country 
list  mozzarella  cheese  made  from  100 
percent  water  buffalo  milk.  The  U.S. 
standards  of  identity  currently  provide 
only  for  the  use  of  dairy  ingredients 
from  cow's  milk  in  the  manufacture  of 
mozzarella  cheeses. 

The  agency  recognizes  that  traditional 
Italian  mozzarella  cheese  was  made 
from  water  buffalo  milk  and  later  from 
combinations  of  water  buffalo  milk  and 
cow's  milk  or  cow's  milk  alone.  When 
standards  of  identity  were  established 
for  mozzarella  cheeses  (July  22, 1961;  26 
FR  6599),  the  standards  provided  only 
for  the  use  of  cow's  milk. 

FDA  believes  that  the  petitioner  has 
submitted  adequate  justification  for  the 
proposed  amendment  of  the  standards 
for  mozzarella  cheeses  and  that  such  an 
amendment  would  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers. 
Therefore,  FDA  proposes  to  amend  the 
standards  for  mozzarella  cheese  and 
scamorza  cheese  (§  133.155)  and  low- 
moisture  mozzarella  cheese  and 
scamorza  cheese  (S  133.156)  and,  by 
cross-reference,  the  standards  for  part- 
skim  mozzarella  cheese  and  scamorza 
cheese  (§  133.157)  and  low-moisture 
part-skim  mozzarella  cheese  and 
scamorza  cheese  (S  133.158)  to  provide 
for  the  optional  use  of  water  buffalo 
milk.  In  addition,  the  agency  is 
proposing  to  amend  these  standards  to 


provide  for  appropriate  labeling,  in 
paragraph  (d)  of  §§  133.155  and  133.156, 
when  water  buffalo  milk  is  used  and  to 
update  the  format  of  these  paragraphs  to 
be  consistent  with  revised  standards  of 
identity  for  other  cheeses. 

II.  Format  and  Language  Changes 

The  agency  is  taking  this  opportunity 
to  propose  amendments  of  §§  133.155 
and  133.156  to  make  them  consistent 
with  the  format  and  language  changes 
made  in  the  nine  natural  cheese 
standards  revised  in  consideration  of 
the  Codex  Alimentarius  Recommended 
International  Standards  (see  48  FR  2736; 
January  21, 1983).  FDA  is  specifically 
proposing  to  adopt  functional  group 
designations  for  safe  and  suitable 
optional  ingredients,  where  appropriate, 
and  to  provide  for  optional  forms  of 
milk,  nonfat  milk,  and  cream. 

FDA  believes  that  adopting  the 
functional  group  designations  will 
benefit  consumers  because 
manufacturers  will  be  permitted  to 
select  less  expensive  or  more  readily 
available  ingredients  that  are  equally 
appropriate  for  a  functional  purpose. 
The  safety  and  suitability  of  ingredients 
chosen  from  a  functional  group  are 
governed  by  the  definition  of  "safe  and 
suitable"  in  21  CFR  130.3(d)  in 
conjunction  with  appropriate  food 
additive  regulations  established  under 
21  CFR  Parts  170, 171,  and  172.  The 
agency  also  believes  that  the  use  of  safe 
and  suitable  functional  categories  will 
minimize  any  future  need  to  amend  the 
standards  to  provide  for  additional 
specific  ingredients,  and  the  cost 
benefits  resulting  from  this  action  will 
be  passed  on  to  the  consumer. 
Regarding  provisions  for  the  use  of 
various  forms  of  milk,  nonfat  milk,  and 
cream,  the  agency  has  concluded  that, 
from  a  technological  standpoint, 
alternative  forms  of  milk,  nonfat  milk, 
and  cream,  i.e.,  concentrated,  dried, 
reconstituted  forms,  can  be  used  to 
produce  the  same  cheese  as  that 
produced  from  fiuid  cow's  milk.  For 
consistency,  the  agency  is  also  providing 
for  alternative  forms  of  water  buffalo 
milk.  The  agency  believes  that  this 
action  is  consistent  with  the  provisions 
in  the  existing  standards  which  permit 
alternative  manufacturing  procedures  as 
long  as  they  do  not  adversely  affect  the 
physical  and  chemical  properties  of  the 
cheese. 

in.  Related  Pending  Actions 

In  the  Federal  Register  of  July  19. 1984 
(49  FR  29242),  FDA  published  a  proposal 
to  amend  the  regulations  for  label 
designation  of  ingredients  (21  CFR 
101.4(b)(22))  to  permit  enzymes  of 
animal,  plant,  or  microbial  origin  used  in 


cheese  and  cheese  products  to  be 
declared  as  "enzymes."  Should  this 
proposed  change  in  the  labeling 
regulations  become  effective  before  the 
proposed  amendments  set  out  below 
become  effective,  the  labeling  provisions 
in  the  proposed  amendments  will  be 
changed  to  reference  the  new  21  CFR 
101.4(b)(22). 

rv.  Economic  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354:  5  U.S.C. 
601),  FDA  has  reviewed  this  proposal  to 
determine  its  impact  on  small 
businesses.  The  proposal  provides  for 
the  use  of  water  buffalo  milk  in  the 
manufacture  of  mozzarella  cheese,  low- 
moisture  mozzarella  cheese,  part-skim 
mozzarella  cheese,  and  low-moisture 
part-skim  mozzarella  cheese.  In 
addition,  the  proposal  provides  for 
amendments  which  update  the  format 
and  language  and  provide  for  the  use  of 
functional  groups  of  optional  ingredients 
in  the  standards  for  mozzarella  cheese 
and  low-moisture  mozzarella  cheese, 
and,  by  cross-reference,  the  standards 
for  part-skim  mozzarella  cheese  and 
low-moisture  part-skim  mozzarella 
cheese.  The  agency  believes  that  this 
proposal  provides  increased  flexibility 
to  manufacturers  of  mozzarella  cheeses 
and  will  not  impose  an  additional 
burden  on  the  industry.  Therefore,  FDA 
certifies  that  this  proposed  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envirorunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Comments 

Interested  persons  may,  on  or  before 
June  16, 1987,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Coniments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  m  21  CFR  Part  133 

Cheese,  Food  standards. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that 
Part  133  be  amended  as  follows: 

PART  133— CHEESES  AND  RELATED 
CHEESE  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  133  continues  to  read  as  follows: 

Authority:  Sees.  401,  TOlfe).  52  Stat.  1046,  70 
Stat.  919  as  amended  (21  U.S.C.  341,  371(e)j; 
21  CFR  5.10  and  5.61. 

2.  By  revising  §  133.155  to  read  as 
follows: 

§133.155    MozzarcOa  cheeM  and 
scamorza  ctie«ac. 

(a)  Description.  (1)  Mozzarella  cheese, 
scamorza  cheese  is  the  food  prepared 
from  dairy  ingredients  and  other 
ingredients  specified  in  this  section  by 
the  procedure  set  forth  in  paragraph 
(a)(3)  of  this  section,  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  It  may  be  molded 
into  various  shapes.  The  minimum 
milkfat  content  is  45  percent  by  weight 
of  the  solids,  and  the  moisture  content  is 
more  than  52  percent  but  not  more  than 
60  percent  by  weight  as  determined  by 
the  methods  descritied  in  9  133.5.  The 
dairy  ingredients  are  pasteurized. 

(2)  The  phenol  equivalent  value  of  0.25 
gram  of  mozzarella  cheese  is  not  more 
than  3  micrograms  as  determined  by  the 
method  described  in  §  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  is  warmed  to 
approximately  88  °¥  (31.1  'C]  and 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacteria!  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  cut,  and  it 
may  be  stirred  to  facilitate  separation  of 
whey  from  the  curd.  The  whey  is 
drained,  and  the  curd  may  be  washed 
with  cold  water  and  the  water  drained 
off.  The  curd  may  be  collected  in 
bundles  for  further  drainage  and  for 
ripening.  The  curd  may  be  iced,  it  may 
be  held  under  refrigeration,  and  it  may 
be  permitted  to  warm  to  room 
temperature  and  ripen  further.  The  curd 
may  be  cut.  it  is  immersed  in  hot  water 
or  heated  with  steam  and  is  kneaded 
and  stretched  until  smooth  and  free  of 
lumps.  It  is  then  cut  and  molded.  The 
molded  curd  is  firmed  by  immersion  in 
cold  water  and  drained.  One  or  more  of 
the  other  optional  ingredients  specified 


in  paragraph  (b)(3)  of  this  section  may 
be  added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfet 
milk,  or  cream,  as  defined  in  S  133.3,  or 
the  corresponding  products  of  water 
bu£^o  origin. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Vinegar. 

(ii)  Coloring  to  mask  any  natural 
yellow  color  in  the  ciu-d. 

(Ui)  Salt 

(iv)  Antimycotics,  the  cumulative 
levels  of  which  shall  not  exceed  current 
good  manufacturing  practice,  may  be 
added  to  the  cheese  during  the  kneading 
and  stretching  process  and/or  applied  to 
the  surface  of  the  cheese. 

(c)  Nomenclature.  The  name  of  the 
food  is  "mozzarella  cheese"  or, 
altCTnatively,  "scamorza  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  "milkfat  from  water 
buffalo  milk  and  nonfat  water  buffalo 
milk"  or  "nonfat  water  buffalo  milk  and 
milkfat  from  water  buffalo  milk",  as 
appropriate. 

3.  By  revising  %  133.158  to  read  as 
follows: 

§133.156    Low-mototur*  roozzaraila  and 
scamorza  cheese. 

(a)  Description.  (1)  Low-moisture 
mozzarella  cheese,  low-moisture 
scamorza  cheese  is  the  food  prepared 
from  dairy  ingredients  and  other 
ingredients  specified  in  this  section  by 
the  procedure  set  forth  in  paragraph 
(a)(3)  of  this  section,  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  It  may  be  molded 
into  various  shapes.  The  minimum 
milkfat  content  is  45  percent  by  weight 
of  the  solids  and  the  moisture  content  is 
more  than  45  percent  but  not  more  than 
52  percent  by  weight  as  determined  by 
the  methods  described  in  §  133.5.  The 
dairy  ingredients  are  pasteurized. 

(2)  The  phenol  equivalent  value  of  0.25 
gram  of  low-moisture  mozzarella  cheese 
is  not  more  than  3  micrograms  as 


determiaed  by  the  method  described  in 
S  133.5. 

(3)  One  ot  more  of  the  dairy 
ingredients  specified  in  paragraph  (bKl) 
of  this  section  may  be  wanned  and  is 
subjected  to  the  action  of  a  lactic  acid- 
produciag  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  cut,  stirred, 
and  allowed  to  stand.  It  may  be 
reheated  and  again  stirred.  The  whey  is 
drained  and  the  curd  may  be  cut  and 
piled  to  promote  further  separation  of 
whey.  It  may  be  washed  with  cold  water 
and  the  water  drained  off.  The  curd  may 
be  collected  in  bundles  for  further 
drainage  and  for  ripening.  The  curd  may 
be  ioed.  it  may  be  held  under 
refrigeration,  and  it  may  be  permitted  to 
warm  to  room  temperature  and  ripen 
further.  The  curd  may  be  cut.  It  is 
immersed  in  hot  water  or  heated  with 
steam  and  is  kneaded  and  stretched 
until  smooth  and  free  of  lumps.  It  is  then 
cut  and  molded.  In  molding,  the  curd  is 
kept  sufficiently  warm  to  cause  proper 
sealing  of  the  surface.  The  molded  curd 
is  finned  by  immersion  in  cold  water 
and  drained.  One  or  more  of  the  other 
optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  S  133.3,  or 
the  conesponding  products  of  water 
buffalo  origin. 

(2)  Clotting  enzymes.  Rennet  and/or 
clotting  enzymes  of  animal,  plant,  or 
microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Vinegar. 

(ii)  Coloring  to  mask  any  natural 
yellow  color  in  the  curd. 

(iii)  Salt. 

(iv)  Calcimn  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(v)  Antimycotics,  the  cumulative 
levels  of  which  shall  not  exceed  ciurent 
good  manufacturing  practice,  may  be 
added  to  the  cheese  during  the  kneading 
and  stretching  process  and/or  applied  to 
the  surface  of  the  cheese. 

(c)  Nomenclature.  The  name  of  the 
food  is  'low-moisture  mozzarella 
cheese"  or,  alternatively,  "low-moisture 
scamorza  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
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sections  of  Part  101  of  this  chapter, 
except  "that: 

(1) -Enzymes  of  animal, -plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or"nonTat 
milk  and  milkfat",  "miHcfat  from  water 
buffalo  miHc  and  nonfat  -water  buffalo 
milk"  or  "nonfat  water  buffalo  milk  and 
milkfat  from  water  buffalo  milk",  as 
appropriate. 

Dated:  ApHl  8, 1967. 
Richard  ].  Ronk. 

Actmg  Director,  Center  forFood  Safety  and 

Applied  "Nutrition. 

|FR  Doc.  87-fl636  Filed  4-.16-e7;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Ocoupettonral  Safety  and  HeMth 
Admtniatration 

29  CFfi  Parts  1910, 191S,  M17,  lAlfl, 
1919.  1926,  and  1926 

Heattt)  and  Safety  Standards;  Mamrai 

Lifting 

agency:  Occupational  Safety  and 

Heahh  Administration  (OSHA),  Labor. 

ACTION:  Reopening  of  written  comment 
period  and  expansion  of  scope  oT 
request  for  comments  and  information. 

summary:  This  notice  reopens  the 
comment  period  concerning  OSHA'e 
request  for  comments  and  information 
on  Manual  Lifting  (51  PR  35241,  October 
2, 1986),  and  expands  the  request  to 
include  all  categories  of  workplaces 
covered  by  OSHA  standards. 

DATE:  Written  comments  should  be 
submitted  on  or  before  June  30, 1987. 

ADDRESS:  Comments  should  be 
submitted,  in  quadruplicate,  to  the 
Docket  Officer,  Docket  No.  S-750. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3670,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telephone  (202)  523-7894. 

FOR  niRTHER  INFORIffATION  CONTACT: 

Mr.  ]ames  Foster,  Occupational  Safety 
and  Heahh  Administration,  U.S. 
Department  of  Labor,  Room  N3637,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  528-8148. 
SUPPLEMENTARY  1NFORMA.TION:  OSUA 
published  a  Request  for  Comments  and 
Information  on  manual  lifting  in  general 
industry  (29  CFR  Pari  1910)  on  October 
2. 1986  (51  FR  35241).  Interested  persons 
were  given  until  January  30, 1987,  to 
submit  written  data,  views  and 


information  with  respect  to  the  issues 
raised  in  the  noticB. 

To  assure  the  fullest  participation  of 
interested  TJarties.  OSHA iias  decided  to 
reopen  the  period  imvhich  *vrttten 
comments  may  be  submitted  on  the 
Request  for  Comments  and  Information, 
and  to  extend  it  until  June  30, 1987. 

OSHA  is  also  expanding  the  scope  oT 
interest  of  1hB  Request  beyond  29  CFR 
Part  1910,  to  include  all  categories  of 
workplaces  covered  by  other  OSHA 
standards,  specifically.  29  CFR  Parts 
1915. 1917. 1918, 1919, 1926,  and  1928. 

Written  comments  on  the  issues 
raised  in  the  October  2, 3986  request  for 
comments  and  information  shoiild  be 
submitted  by  June  30, 1987,  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  given  above.  Conunenters 
are  requested  to  provide  written 
submissions  that  clearly  identi^  the 
issues  and  areas  which  are  addressed 
and  the  position  taken  with  respect  to 
each  issue  and  area,  together  with 
supporting  data,  where  available. 

Authorify:  This  document  was  prepared 
under  the  direction  of  )ohn  A.  Pendergraas, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  VS. 
Department  ofl^bor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  Z0210.  It  is 
issued  under  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
655(b)). 

Signed  at  Washington.  DC,  this  13th  day  of 
April.  1987. 
John  A.'Pendergrass. 
Assistant  Secretary  of  Labor. 
(FR  Doc.  87-8566  Filed  4-1&-87;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Comt>)ned  Presortand  ZIP  +  4  Presort 
First-Class  Mail 


AGENCY:  Pcffital  Service. 
ACTION:  Proposed  rule. 


SUMMARY:  This  rulemaking  proposes  to 
reimpose.  effective  six  months  from 
today,  the  requirement  that  at  least  85 
percent  of  the  pieces  in  a  combined 
Presort  and  ZIP  +  4  Presort  First-Claas 
mailing  must  bear  a  ZIP  +  4  code.  This 
action  will  terminate  the  exemption 
from  the  minimum  ZIP  +  4  coding 
requirement  which  has  been  in  effect 
since  the  ZIP  +  4  conversion  transition 
period  was  initiated  in  April.  1965. 
DKTES:  Comments  must  be  received  on 
or  before  May  22, 1987.  Proposed 
effective  date:  October  18, 1967. 
ADDRESS:  "Written  comments  should  be 
directed  to  William  T.  Alvis.  Attorney, 


Classification  Division,  Office  of  Postal 
Rates  and 'Mailing  Rules.  U.S.  Postal 
Service  Headquarters,  475  L*Enfant 
Plaza  "West  SW..  Washington,  DC 
20260-1141.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  in  the  Office  of  Postal  Rates  and 
Mailing  Rules,  Room  6446,  U.S.  Postal 
Service  Headquarters,  475  L!Enfant 
Plaza  West  SW.,  Washington.  DC. 

FOR  I'URTTNER  INFORMATION  CONTACT 

William  T.  Alvis.  (202)  286-2981. 

SUPPLEMENTARY  INFORMATION:  When 
the  Postal  Service  published  the  final 
implementing  rule  governing  ZIP  -f  4 
First-Class  Mail  on  January  31, 1984  (49 
FR  3852-3655),  it  permitted  mailers  to 
combine  ZIP  -f  4  Presort  First-Class 
Mail  (bearing  a  ZIP  +  4  code)  and 
regular  Presort  First-Class  Mail  (bearing 
a  5-digit  ZIP  Code).  As  part  of  that  rule, 
the  Postal  Service  added  to  its 
regulations  a  new  Domestic  Mall 
Manual  (DMM)  section  385  authorizing 
these  combined  Presort  mailings  under  a 
number  of  conditions,  including  a 
requirement  that  at  least  85  percent  of 
the  pieces  in  a  combined  mailing  must 
bear  a  ZIP  -f  4  code. 

Experience  with  the  ZIP  +  4  program 
during  1984  indicated  that  mailers  were 
having  more  difficulties  than  foreseen  in 
converting  their  mailing  lists  to  ZIP  +  4 
code  usage.  Based  on  this  experience 
and  at  the  request  of  many  mailers,  on 
February  1, 1985,  the  Postal  Service 
published  a  proposed  amendment  of 
DMM  section  365  addressing  combined 
Presort  and  ZIP  -(-  4  Presort  First-Class 
mailings.  50  FR  4709^711.  The  Postal 
Service  proposed  to  assist  Presort 
mailers  in  the  conversion  of  their 
mailing  lists  to  ZIP  +  4  usage  by 
eliminating,  for  at  least  a  one-year 
period,  the  requirement  that  a  minimum 
percentage  of  the  pieces  in  a  combined 
Presort  and  ZIP  -(-  4  Presort  mailing 
include  ZIP  +  4  codes  in  their 
addresses.  Many  mailers  had  found  It 
difficult  to  achieve  an  85-percent  ZIP  -»- 
4  addressing  level  through  conventional 
computer  matching  techniques,  and 
these  mailers  would  have  twen  denied 
the  benefit*  of  ZIP  -I-  4  discounts  if  they 
undertook  the  time-consuming  efforts  to 
improve  addressing  quality  and  to  add 
ZIP  +  4  codes  to  address  list  entries 
unmatched  by  computer.  Larger,  multi- 
list mailers  and  presort  service  bureaus 
had  found  the  85-percent  requirement 
particularly  onerous,  as  they  were 
unable  to  achieve  a  sufficient  number  of 
simultaneous,  high-quality  list 
conversions  among  their  customers  or 
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consuiueni  originators  to  achieve  an 
overall  85-percent  match  rate. 

That  proposed  rule  was  adopted, 
effective  April  7. 1985  (50  FR  13569- 
13573),  and  amended  DMM  section  365 
to  provide  for  a  ZIP  +  4  conversion 
transition  period  to  last  until  at  least 
April  6, 1986.  The  transition  period  was 
designed  to  permit  Presort  mailers, 
including  those  using  presort  service 
bureaus,  to  maintain  their  current  level 
of  presortation  and  Presort  discounts 
while  converting  to  ZIP  +  4  usage  by 
allowing  those  mailers  to  receive  ZIP  + 
4  discounts  on  any  qualified  ZIP  +  4 
portion  of  a  combined  mailing,  so  long 
as  the  mailing  contained  at  least  500 
pieces  addressed  with  complete  ZIP  +  4 
codes. 

In  the  Spring  of  1986  the  Postal 
Service  determined,  based  on  the 
requests  of  both  Presort  mailers  and 
presort  service  bureaus,  to  extend  the 
conversion  transition  period  beyond 
April  6, 1986  to  provide  further 
assistance  to  mailers  engaged  in  the  ZIP 
+  4  conversion  process.  On  June  16, 
1986,  the  Postal  Service  adopted  an 
amendment  to  DMM  section  365 
extending  the  exception  to  the  minimum 
ZIP  +  4  coding  requirement  until  at 
least  January  1, 1987.  51  FR  21750-21759. 

The  Postal  Service  has  recently 
reviewed  the  status  of  the  ZIP  -f  4  and 
automation  programs  and  has 
determined  that  it  is  appropriate  to  close 
out  the  conversion  transition  period  and 
reimpose  a  requirement  that  all 
combined  Presort  mailings  contain  a 
high  percentage  of  ZIP  +  4  coded 
pieces.  The  original  objective  for 
establishing  the  conversion  transition 
period,  to  give  Presort  mailers  a 
reasonable  opportunity  to  convert  to  ZIP 
+  4  usage  and  bring  their  mailing  lists 
up  to  a  high  ZIP  +  4  match  rate,  has 
been  met.  Moreover,  continued  growth 
in  the  automated  processing  of  Presort 
First-Class  Mail  would  increase  the  cost 
of  handling  the  non-ZIP  +  4  portions  of 
combined  Presort  mailings  if 
commingling  were  not  restricted. 

The  ZIP  +  4  conversion  transition 
period,  with  its  exemption  from  meeting 
a  minimum  ZIP  +  4  coding  requirement, 
has  been  in  effect  for  nearly  two  years. 
Presort  mailers  have  had  abundant 
notice  of  the  beneHcial  aspects  of  the 
conversion  program  and  have  had  ample 
opportunity  to  take  advantage  of  it. 
Thus,  termination  at  this  time  would  be 
fully  warranted.  However,  mailers  that 
have  recently  made  a  conversion 
decision  will  generally  require 
substantial  additional  time  to  reach  a 
high  percentage  of  ZIP  +  4  coding.  Time 
is  needed  for  file  preparation,  software 
development,  and  contracting  for 
conversion-related  services,  in  addition 


to  the  time  required  for  actual  matching 
operations.  Then  the  mailer  may  also 
need  to  made  improvements  in 
addressing  hygiene  and  ascertain 
further  ZIP  +  4  codes.  The  Postal 
Service  wants  to  provide  these  mailers 
with  a  reasonable  period  of  time  to 
complete  the  conversion  process, 
without  the  threat  of  imminent  loss  of 
discounts.  Thus,  this  proposed  rule  gives 
six  months  notice  of  the  termination  of 
the  conversion  transition  period  to 
accommodate  those  mailers  who  have 
made  conversion  commitments  but  have 
not  completed  the  conversion  process. 

Termination  of  the  conversion 
transition  period  is  also  justiHed  for 
postal  operations  reasons.  As  ZIP  -|-  4 
mail  volume  continues  to  grow,  the 
Postal  Service  will  incur  an  increasing 
amount  of  additional  mail  handling 
costs  from  the  rehandling  of  five-digit 
pieces  in  combined  Presort  mailings. 
This  increase  in  costs  occurs  because 
automated  processing  of  mail  that  is 
presorted  to  five-digit  destinations  but 
which  does  not  bear  ZIP  +  4  codes  is  of 
no  benefit  to  the  Postal  Service.  When 
such  five-digit  coded  mail  is  included  as 
part  of  a  combined  Presort  mailing  that 
is  processed  on  automated  equipment,  it 
incurs  the  cost  of  two  unproductive 
processing  steps.  In  order  to  contain 
these  costs,  the  Postal  Service  has 
always  believed  that  the  percentage  of 
ZIP  -I-  4  pieces  in  qualifying  ZIP  -♦-  4 
mailings  must  be  at  as  high  a  level  as 
reasonably  possible  while  still 
accommodating  the  needs  and  desires  of 
Presort  mailers.  Therefore,  the  Postal 
Service  has  previously  given  notice  that 
it  would,  at  the  end  of  the  ZIP  -|-  4 
conversion  transition  period,  establish  a 
minimum  ZIP  -f  4  adch^ssing  level  that 
balances  the  Postal  Service's  interest  in 
reducing  these  unproductive  costs  with 
the  requirement  that  the  difficulties  of 
list  conversion  to  ZIP  -♦-  4  coding  not 
present  unwarranted  obstacles  to  mailer 
participation  in  the  program.  In  order  to 
hold  the  unproductive  processing  costs 
caused  by  five-digit  coded  pieces  being 
included  as  part  of  a  ZIP  -f-  4  mailing  to 
a  reasonable  minimum,  the  Postal 
Service  stated  it  would  base  the 
permanent  minimum  requirement  on 
mailers'  experience  with  well- 
maintained  lists,  using  state-of-the-art 
software.  See  50  FR  4709.  4711  (February 
1. 1985);  50  FR  13569. 13571  (April  5. 
1985). 

The  Postal  Service  has  already 
performed  that  analysis  and  set  a 
minimum  ZIP  -|-  4  coding  percentage  for 
mailers  using  the  optional  procedures 
for  three-digit  sortation  of  ZIP  +  4 
Presort  Mail  set  forth  in  DMM  section 
366.  See  51  FR  3079,  3080-3081  (January 
23. 1986):  51  FR  21750.  21755  (June  16. 


1986).  In  that  effort  the  Postal  Service 
examined  its  manual  list  conversion 
experience,  surveyed  Presort  customers 
about  their  experience  in  adding  ZIP  + 
4  codes  to  address  lists,  and  studied  the 
current  state  of  the  ZIP  +  4  conversion 
software  market.  Based  on  that,  the 
Postal  Service  estabUshed  an  85  percent 
ZIP  +  4  coding  minimum  for  mailers 
using  the  optional  three-digit  sortation 
procedures. 

The  Postal  Service's  experience  has 
been  that  this  85  percent  ZIP  +  4  coding 
requirement  is  the  appropriate  minimum 
level.  Thus,  the  Postal  Service  intends  to 
establish,  at  the  end  of  the  conversion 
transition  period,  the  same  85  percent 
ZIP  +  4  addressing  minimum  for  all 
combined  Presort  and  ZJP  ■+  4  Presort 
mailings. 

The  Postal  Service  is  aware  that 
mailers  encounter  difficulties  in 
achieving  high  levels  of  ZIP  +  4  coding, 
and  that  mail  preparation  firms  face 
special  difficulties  by  virtue  of  their  role 
as  consolidators  of  mail.  This  is  why  we 
have  provided  for  a  lengthy  conversion 
transition  period  to  aid  in  dealing  with 
these  difficulties.  However,  because  the 
costs  associated  with  handling  the  non- 
ZIP  +  4  portions  of  combined  mailings 
will  continue  to  increase  as  volumes 
grow  and  because  optimum  automation 
processing  occurs  at  high  ZIP  -f-  4 
coding  levels,  a  high  but  realistically 
achievable  permanent  addressing 
minimum  must  now  be  required.  Mailers 
that  are  in  the  process  of  converting  are 
urged  to  utilize  the  remaining  six  months 
of  the  transition  period  for  intensified 
efforts  to  achieve  higher  quality 
addressing  and  higher  levels  of  ZIP  -)-  4 
code  utilization  in  order  to  continue  to 
qualify  for  full  Presort  and  ZIP  +  4 
discounts. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act  (5  U.S.C 
of  553(b),  (c)]  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1, 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  Part  111  is 
revised  to  read  as  follows: 

Authority:  5  U^.C  552(a);  39  U.S.C.  101, 
401,  403,  404.  3001-3011.  3201-3219,  3403-3406, 
3621.5001. 
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PART  365-COMBINED  PRESORT 
MAILDVIGS 

2.  In  365,  delete  current  365.2. 
renumber  36&3  through  385.5  as  365.2 
through  384.4  respectively,  then 
renumber  365.22-365.28  as  385.23-365.27. 
and  add  a  new  385.22  to  read  as  follows: 

365 — Combined  Presort  Mailings 


365.2  Bwjulrwwnte  tor  CoratatiMd  Pr— ort 
MaiHngs 

•        •        ft       -*        * 

.22    At  least  85  percent  of  the  pieces 
in  a  combined  mailing  must  bear  the 
correct  Zip  +  4  code. 

An  appropriate  amendment  to  39  CFR 

111.3  to  reflect  these  changes  will  be 
published  If  the  proposal  is  adopted. 
Fnd  Eggieston, 

Assistant  General  Counsel  Legislative 

Division. 

[FR  Doc.  87-8717  Filed  4-lft-e7;  8:45  enf] 

BILUNO  CODE  771D-n.ll 

ENVIRONiMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 
IFRL-S141-S] 

Motor  Vehicle  Emissions  Control 
Systom  Performartoe  Warranty  Short 
Tests— Alternative  Quality  Control 
Procedures;  State  of  Maryland 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking; 

Preliminary  determination  of 

equivalency. 

summary:  This  notice  proposes  the 
approval  of  certain  quality  control 
procedures  used  by  the  State  of 
Maryland  in  its  emissions  inspection/ 
maintenanoe  (I/M]  program  as 
equivalent  to  procedures  outlined  in 
S  85.2217  of  the  Emission  Control 
System  Performance  Warranty  Short 
Tests  regulations  (40  CFR  Part  85. 
Subpart  W).  A  finding  of  equivalency  of 
Maryland's  altemative  procedures 
would  legitimize  the  quality  control 
procedures  forPerformanoe  Warranty 
purposes,  allowing  owners  of  failed 
vehicles  in  the  Maryland  program  to 
claim  the  intended  warranty  coverage. 
t>KTC:  Written  comments  must  be 
submitted  by  May  18. 1987. 
ADDRESS:  Copies  of  material  relevant  to 
this  action  are  contained  in,  and  written 
comments  should  be  submitted  to. 
Public  Docket  "No.  A-84-3D.  U.S. 
Environmental  Protection  Agency. 
Centrdl  Docket  Section.  West  Tower 
Lobby.  Gallery  One.  401  M  Street  SW.. 


Washington.  DC  20460.  "Hie  docket  may 
be  inspected  between  8  a.m.  and  4  p.m. 
on  weekdays.  As  provided  in  40  CFR 
Part  2.  a  reasonable  fee  may  be  charged 
for  photocojjying. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gay  MacGregor,  Emission  Control 

Technology  Division,  Office  of  Mobile 

Sources,  Environmental  Protection 

Agency,  2565  Plymouth  Road,  Ann 

Arbor,  Michigan  48105,  Telephone:  (313) 

668-4187. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  207(b)  df  the  Clean  Air  Act  42 
U.S.C.  7541(b),  requires  EPA  to  establish 
test  procedures  for  use  in  determining 
compliance  of  in-use  motor  vehicles 
with  vehicle  emissions  standards, 
provided  the  procedures  are  available, 
are  consistent  with  good  engineering 
practices,  and  ate  reasonably  capable  of 
being  correlated  with  the  emissions 
certification  test  (or Federal  Test 
Procedure  FTP)).  EPA  is  also  required  to 
issue  regulations  requiring 
manufacturers  to  warrant  the  in-use 
performance  of  their  vehicles'  emission 
control  systems  ("performance 
warranty")  at  such  time  as  the  facilities 
and  equipment  needed  to  perform  the 
necessary  in-use  tests  described  above 
have  become  available. 

On  May  22. 1980,  EPA  made  the 
necessary  findings  and  established  three 
"short  test"  procedures  (45  FR  34802). 
These  short  tests  may  be  used  by  States 
as  part  of  their  vehicle  inspection  and 
maintenance  (1^)  programs.  On  the 
same  date,  EPA  also  published 
emissions  performance  warranty 
regulations  (45  FR  34829)  40  CFR  Part  85. 
Subpart  W.  The  performance  warranty 
regulations  cover  1981  and  newer  model 
year  light-duty  vehicles  and  light-duty 
trucks  whose  owners  may  be  subject  to 
any  sanction  as  a  result  of  fedling  to 
meet  emission  standards  as  determined 
by  an  approved  short  test.  The  warranty 
covers  vehicles  throughout  their 
statutory  useful  life,  if  the  vehicles  were 
maintained  in  accordance  with  the 
manufacturer's  instructions,  but  only 
covers  primary  emission  controls  after  a 
vehicle  passes  two  years  or  24,000  miles. 
In  S  85.2217,  the  warranty  regulations 
identify  specific  quality  control 
proce(hires  which  must  be  followed  for 
warranty  short  tests  to  be  valid  for 
determining  potential  warranty  liability. 

EPA  recognized  in  promulgating  the 
original  quali^  control  guidelines  of  the 
regulations  that  they  reflected  the  level 
of  accuracy  of  1/M  programs  at  die  time. 
One  June  12, 1964  (49  FR .24320),  EPA 
published  amendments  to  the  warranty 
regulations.  In  these  amendments. 


provision  was  made  for  any  State  I/M 
authority  to  petition  the  Agency  for 
approval  of  altemative  quality  control 
procedures.  Section  85.2208(b)  provides 
that  a  State  may  request  to  use 
altemative  quality  control  procedures 
that  are  equivalent  to  those  required  by 
S  85.2217,  but  the  State  must  provide 
data  and  technical  support  to  EPA  to 
substantiate  its  claim  of  equivalency. 
Section  85.2208(b)  further  requires  that 
following  a  preliminary  determination 
that  the  altemative  procedures  are 
equivalent  EPA  will  publish  a  notice  in 
the  Federal  Register  announcing  the 
request  and  explaining  EPA's 
preliminary  determination  of 
equivalence. 

Section  85-220B(b)  also  provides  that 
a  30-day  comment  period  will  be 
allowed  for  interested  parties  to  review 
EPA's  preliminary  determination.  If  the 
comments  received  do  not  establish  a 
basis  for  EPA  to  conclude  that  the 
preliminary  determination  was  in«rror. 
a  final  Fedetal  Register  notice  will  be 
published  estabhshing  the  alternative 
procedures  as  valid  for  the  purpose  of 
section  207(b)  of  the  Clean  Air  Act. 
Vehicles  failing  I/M  tests  conducted  in 
accordance  with  the  altemative 
procedures  would  then  be  eligible  for 
the  performance  warranty  remedy 
(provided  other  warranty  conditions  ere 
met). 

B.  Maryland's  Request 

On  )une  24. 1964.  the  State  of 
Maryland  notified  EPA  of  its  intention  to 
petition  for  an  equivalency 
determination  on  altemative  quality 
control  measurra  used  in  the  State's  I/M 
program.  Submitted  as  part  of  ds 
notification  was  a  request  for  EPA 
comment  on  Marj'land's  proposed 
methodology  for  demonstratuig 
equivalency.  EPA  provided  written 
comments  on  July  IZ  1984.  On  August  6, 
1985,  the  State  of  Maryland  petitioned 
EPA  for  an  equivalency  determination 
under  the  alternative  quality  control 
subsection  of  Subpart  W  (40  CFR 
65.2208).  Maryland  later  submitted  a 
revised  petition  dated  September  Z3. 
1965.  The  revised  petition  and  a 
subsequent  performance  audit  of  the 
Maryland  Vehicle  Emission  Inspection 
Program  (VEIP)  conducted  by  EPA  staff 
on  November  81-21, 1985,  serve  as  the 
basis  for  this  preliminary  determination. 

Maryland's  quality  control  procedures 
differ  from  those  contamed  in  Subpart 
"W  (40  CFR  85.2217)  m  two  ways. First, 
§  85.2217  requires  calibration  gas  chedcs 
at  least  weekly  using  low-range  gas. 
Maryland  uses  high-range  gas  to 
perform  calibration  checks  on  an  hourly 
basis.  The  Maryland  VEIP  conducts  bi- 


12562 


Federal  Register  /  Vol.  52.  No.  74  /  Friday.  April  17.  1987  /  Proposed  Rules 


weekly  muUipoint  gas  calibration 
checks  which  include  the  use  of  low- 
range  gas.  The  bi-weekly  checks  are 
conducted  alternately  by  the  Maryland 
Department  of  Health  and  Mental 
Hygiene  (DHMH)  and  the  VEIP 
contractor,  Systems  Control  Inc.  If 
DHMH  finds  the  analyzers  are  out  of 
calibration  they  are  shut  down  until  a 
service  call  can  be  made.  The  DHMH 
uses  a  tolerance  of  ±3  percent.  The 
program  contractor  uses  a  tolerance 
level  of  ±1.5  percent  and  calibrates  any 
analyzer  that  fails  at  the  time  of  the 
chuck. 

Second,  S  85.2217  requires  weekly 
leak  checks  using  a  comparison  of  probe 
and  port  gas  readings.  The  Maryland 
VEIP  conducts  daily  leak  checks  using  a 
vacuum  decay  method  internal  to  the 
analyzer. 

Maryland  petitioned  EPA  to  find  its 
alternative  quality  control  procedures 
equivalent  based  on  the  following 
assertions:  (1]  Comparison  of  quality 
assurance  results  in  the  Maryland  VEIP, 
using  bi-weekly  low-scale  gas  checks, 
with  a  similar  program  [discussed 
below]  using  the  weekly  low-scale  gas 
checks  shows  the  Maryland  results  to  be 
at  least  as  good  as  those  obtained  in  the 
similar  program;  (b]  data  from  field 
audits  of  the  program  analyzers  show 
that  95  percent  of  the  analyzers  are 
within  ±5  percent  of  the  true  calibration 
gas  value;  and  (c)  laboratory  tests  using 
Maryland  analyzers  show  that  internal 
vacuum  decay  leak  check  procedures 
are  effective  in  detecting  leaks  in  the 
analyzer  sampling  system  of  3  percent  of 
the  calibration  gas  concentration. 

In  its  September  23, 1985  petition  the 
State  or  Maryland  provided  evidence  to 
substantiate  all  three  assertions. 
Comparison  of  887  low-scale  gas  audits 
conducted  in  the  VEIP  with  data 
provided  by  the  Washington  State 
Department  of  Ecology  on  2,752  audits 
conducted  in  the  Seattle  inspection/ 
maintenance  program  showed  the 
Maryland  results  to  be  as  good  as  the 
Seattle  results.  The  Seattle  program 
follows  the  letter  of  S  85.2217. 
performing  weekly  low  scale  checks  and 
probe  port  leak  checks.  The  analyzers 
used  in  Washington  are  similar  to  those 
used  in  Maryland.  Seattle's  analyzers 
also  automatically  conduct  hourly 
calibration  checks  and  readjustment  to 
onboard  gas  values,  as  Maryland 
analyzers  do;  however,  the  onboard  gas 
is  low  scale  in  the  Seattle  program. 
The  data  submitted  by  Maryland 
represented  100  percent  of  all  gas  audits 
conducted  in  the  field  by  the 
Department  of  Health  and  Mental 
Hygiene  between  March  1984  and 
February  1985  and  by  the  program's 
contractor  between  March  1984  and 


April  1985.  Through  the  field  audit  data, 
Maryland  was  able  to  demonstrate  that 
the  analyzers  used  in  the  Maryland 
program  hold  calibration  within  a  5 
percent  error  tolerance  more  than  95 
percent  of  the  time.  In  its  July  12, 1984 
comments  on  Maryland's  proposed 
methodology,  EPA  indicated  that  if  95 
percent  of  the  analyzers  checked  with 
low  scale  gas  were  shown  to  be  within  5 
percent  of  true  gas  value,  EPA  woud 
consider  that  a  more  than  adequate 
demonstration  of  equivalency  of  quahty 
control  procedures. 

Maryland  also  conducted  laboratory 
tests  of  its  leak  check  procedures  by 
introducing  leaks  in  the  sampling 
syatem  by  means  of  a  micro-flow  valve 
on  six  analyzers.  These  tests  showed 
that  the  vacuum  leak  check  procedure 
internal  to  the  model  analyzer  used  in 
the  Maryland  program,  the  Sun  CEA 
3022M.  is  capable  of  detecting  leaks  of  3 
percent  and  less.  In  fact,  the  results 
demonstrated  that  leaks  as  small  as  1 
percent  could  be  detected. 

4C.  EPA 's  Evaluation 

In  promulgating  and  warranty 
regulations,  EPA  had  to  address  two 
competing  objectives: 

1.  To  provide  warranty  protection  to 
consumers  in  all  I/M  programs;  and 

2.  To  protect  automobile 
manufacturers  from  unfair  warranty 
claims. 

These  two  objectives  made  it  necessary 
for  EPA  to  adopt  very  specific  test 
procedures  and  emissions  limits  for  the 
warranty  regulations,  as  well  as  specific 
analyzer  specifications  and  quality 
control  procedures.  At  the  time  that  the 
original  emission  performance  warranty 
regiilations  were  promulgated,  most  I/M 
programs  used  manually-operated, 
garage-type  emissions  analyzers  of 
diverse  make  and  model,  with 
calibration  and  maintenance  being 
primarily  the  responsibility  of  the 
operator.  Consequently,  5  85.2217 
governing  quality  control  procedures 
was  developed  with  this  constraint  in 
mind. 

The  VEIP  uses  advanced  state-of-the- 
art  computerized  emissions  analyzers, 
that  are  programmed  for  automatic 
testing,  automatic  data  collection,  and 
automatic  quality  control.  In  addition  to 
these  features,  the  Maryland  analyzers 
are  connected  directly  to  a  mainframe 
computer  which  allows  the  program's 
contractor  to  monitor  the  results  of  the 
hourly  high  scale  gas  calibrations.  If  the 
analyzer  drifts  out  of  calibration  it 
automatically  locks  out.  If  it  appears 
that  a  machine  is  drifting  toward  the 
limit  of  allowable  drift  (20  ppm  or  0.1 
percent  CO]  a  technician  checks  the 


analyzer.  Because  of  the  technological 
capabilities  of  the  Maryland  analyzers 
and  the  continuous  monitoring  of 
individual  analyzers  via  the  computer 
system,  Maryland  chose  to  adopt  a  less 
frequent  regime  of  low  scale  gas 
calibration  checks  and  to  use  the 
vaccum-based  leak  check  procedure 
infernal  to  the  Sun  model  CEA  3022M 
instead  of  the  probe/port  comparisons 
required  by  the  warranty  regulations. 

As  important  consideration  in 
establishing  the  quality  control 
procedures  in  S  85.2217  was  to  protect 
the  automobile  manufacturers  from 
improper  warranty  claims  by  minimizing 
the  Dumber  of  instances  where  a  vehicle 
improperly  failed  the  I/M  test.  In  this 
sense,  analyzer  quality  control 
procedures  are  important  in  assuring 
that  analyzers  do  not  yield  erroneously 
high  emissions  readings,  thus  causing 
vehicles  to  improperly  fail  the  test. 

It  was  this  consideration  which  EPA 
felt  was  the  most  sensitive  concern  to  be 
evaluated  in  the  review  of  the 
Maryland's  alternative  quality  control 
procedures.  EPA's  review  of  the  field 
audit  data  collected  in  the  VEIP 
indicates  that  bi-weekly  calibration 
checks  using  low-range  calibration 
gases  showed  that  1.6  percent  of  the 
analyzers  had  positive  carbon  monoxide 
(CO]  errors  and  2.5  percent  had  positive 
hydrocarbon  (HC]  errors  of  -(-  5  percent 
of  true  value. 

Although  high-emitting  vehicles  which 
receive  erroneously  low  emission 
readings  (and  whose  owners  are 
therefore  not  subject  to  any  sanction  by 
the  State]  do  not  cause  vehicle 
manufacturers  any  warranty  expense, 
EPA  is  sensitive  to  such  occurrences. 
The  quality  control  requirements  of  the 
warranty  short  test  regulations  serve  as 
a  benchmark  for  all  I/M  programs.  The 
purpose  of  any  I/M  program  is  to 
imfBXJve  air  quality  through  repair  of 
high-emitting  vehicles.  This  purpose  is 
defeated  if  a  large  number  of  vehicles 
escape  repair  because  of  quality  control 
procedures  which  result  in  negative 
errors.  If  too  many  vehicles  escape 
repair,  a  test  method  and  its  associated 
quality  control  procedures  cannot  be 
considered  to  meet  the  statutory 
requirement  of  being  in  accordance  with 
good  engineering  practices.  The  data 
sulsnitted  by  Maryland  on  bi-weekly 
low  scale  gas  calibration  checks  showed 
3.2  percent  of  the  analyzers  had 
negative  CO  errors  and  0.6  percent  had 
negative  HC  errors. 

EPA  believes  that  Maryland's 
laboratory  tests  demonstrate  the 
adequacy  of  its  vacuum  leak  check 
procedures  to  detect  leaks  of  less  than  3 
percent.  Therefore,  EPA  believes  tl\at 
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Maryland's  vacuum-based  leak  check 
procedure  satisfies  the  statutory 
criterion  of  being  in  accordance  with 
good  engineering  practices  and  is 
equivalent  to  the  leak  check  procedure 
specified  in  §  85.2217. 

Moreover,  in  the  EPA  audit  of  the 
Maryland  Program,  none  of  the 
analyzers  checked  was  out  of 
calibration  when  tested  with  low-scale 
gas.  In  addition,  review  of  the  computer 
records  of  gas  audits  conducted  monthly 
by  the  State  DHMH  show  only  one 
analyzer  out  of  calibration  between 
February  1985  and  November  1985.  In 
light  of  these  low  error  rates  and 
performance  data,  EPA  feels  that  1981 
and  newer  vehicles  being  failed  in 
Maryland's  I/M  program  are  not  being 
failed  improperly  due  to  the  quality 
control  procedures  and  should  be 
eligible  for  warranty  protection. 

D.  EPA's  Preliminary  Determination 

The  quality  control  procedures  in 
§  85.2217  of  the  warranty  short  test 
regulations  have  been  determined  by  the 
Administrator  to  meet  the  statutory 
criteria  of  being  readily  available,  in 
accordance  with  good  engineering 
practices,  and  resulting  in  the  short  tests 
being  reasonably  capable  of  being 
correlated  with  the  FTP  (see  45  FR 
34802).  In  the  case  of  Maryland's 
alternative  quality  control  procedures, 
since  they  are  currently  being  used,  it  is 
clear  that  these  procedures  meet  the 
first  criterion  of  being  readily  available. 

Maryland's  alternative  quality  control 
procedures  differ  from  207(b)  procedures 
in  two  ways.  The  gas  calibration  check 
is  done  bi-weekly  using  high-scale 
rather  than  low-scale  calibration  gases, 
and  the  leak  check  procedure  is  vacuum 
based.  Compensating  for  these 
differences  is  the  fact  that  all  of  the 
analyzers  used  in  the  Maryland  program 
are  the  same  model,  the  Sun  CEA 
3022M,  and  are  linked  by  direct  line  to  a 
central  processing  unit  enabling  detailed 
monitoring  of  individual  analyzer 
performance.  In  addition,  Maryland's 
quality  control  program  includes 
periodic  hourly  high  scale  gas 
calibration  checks  and  daily  leak 
checks.  Despite  the  use  of  high  scale 
gas,  this  is  a  more  stringent  schedule 
than  the  regulations  require.  Data 
submitted  by  DHMH  and  performance 
data  collected  by  EPA  in  its  program 
audit  substantiate  that  the  automated 
features  of  the  Sun  CEA  3022M, 
combined  with  Maryland's  computer 
monitoring  of  reports  on  analyzer 
performance,  result  in  a  high  degree  of 
overall  system  reliability  and  accuracy. 
Therefore,  it  is  EPA's  determination  that 
these  procedures  are  in  accordance  with 
good  engineering  practices  and  do  not 


reduce  the  ability  of  the  short  test  to  be 
correlated  with  the  FTP. 

Based  on  the  evaluation  discussed 
above,  this  notice  announces  EPA's 
preliminary  determination  that  the 
alternative  quality  control  procedures 
being  used  in  the  Maryland  I/M  program 
are  equivalent  to  those  required  in 
§  85.2217. 

E.  Request  for  Comment 

EPA  is  soliciting  comment  on  its 
preliminary  determination  that 
Maryland's  alternative  quality  control 
procedures  are  equivalent  to  those 
required  by  S  85.2217.  All  comments 
should  be  received  within  30  days  of  the 
pubhcation  of  this  notice,  by  May  18. 
1987. 

After  the  close  of  the  comment  period, 
EPA  will  evaluate  all  comments 
received.  If  these  comments  do  not 
establish  a  basis  for  EPA  to  conclude 
that  the  preliminary  determination  is  in 
error,  a  final  Federal  Register  notice  will 
be  published  granting  the  State  of 
Maryland  permission  to  use  the 
alternative  procedures  in  its  I/M 
program  thus  providing  continued 
performance  warranty  coverage. 

F.  Administrative 

This  notice  has  been  exempted  from 
review  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12291.  In  addition,  since  this  notice  does 
not  meet  any  of  the  criteria  for 
classifications  as  a  "major  rule"  under 
Executive  Order  12291,  no  regulatory 
impact  analysis  is  required. 

Pursuant  to  section  3(a)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  I  certify  that  this  notice  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
only  entities  potentially  adversely 
affected  by  this  notice  would  be  motor 
vehicle  manufacturers  whose 
performance  warranty  liability  in 
Maryland  might  be  affected.  However, 
these  manufacturers  are  not  small 
entities.  Thus,  no  regxdatory  flexibility 
analysis  is  required. 

List  of  Subjects  in  40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements,  Research,  Warranties. 

Authority:  Section  207.  301(a).  Clean  Air 
Act  as  amended  (42  U.S.C.  7541  and  7601(a)). 

Dated:  April  10, 1987. 
L«e  M.  Thomas, 
Administrator. 
[FR  Doc.  87-8676  Filed  4-16-fl7;  8:45  am] 
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40  CFR  Part  85 

[FRL-3141-21 

Motor  Vehicle  Emission  Control 
System  Performance  Warranty  StKMi 
Tests— Alternative  Quality  Control 
Procedures;  State  of  New  York 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking: 

PreUminary  determination  of 

equivalency. 

summary:  This  notice  proposes  the 
approval  of  certain  quality  control 
procedures  used  by  the  State  of  New 
York  in  its  emissions  inspection/ 
maintenance  program  as  equivalent  to 
procedures  ouUined  in  S  85.2217  of  the 
Emission  Control  System  Performance 
Warranty  Short  Tests  regulations  (40 
CFR  Part  85,  subpart  W).  A  finding  of 
equivalency  of  New  York's  alternative 
procedures  would  legitimize  the  quality 
control  procedures  for  Performance 
Warranty  purposes,  allowing  owners  of 
failed  vehicles  in  the  New  York  program 
to  claim  the  intended  warranty 
coverage.  EPA  is  providing  a  30-day 
comment  period  on  this  preliminary 
determination. 

DATE:  Written  comments  must  be 
submitted  by  Mary  18. 1987. 
ADDRESS:  Copies  of  material  relevant  to 
this  action  are  contained  in,  and  written 
comments  should  be  submitted  to, 
PubUc  Docket  No.  A-84-30,  U.S. 
Environmental  Protection  Agency, 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  One.  401  M  Street  SW.. 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8  a.m.  and  4  p.m. 
on  weekdays.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gay  MacGregor,  Emission  Control 

Technology  Division,  Office  of  Mobile 

Sources,  Environmental  Protection 

Agency,  2565  Plymouth  Road,  Ann 

Arbor,  Michigan  48105,  Telephone:  (313) 

668-4487. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  207(b)  of  the  Clean  Air  Act,  42 
U.S.C.  7541(b),  requires  EPA  to  establish 
test  procedures  for  use  in  determining 
compliance  of  in-use  motor  vehicles 
with  vehicle  emissions  standards, 
provided  the  procedures  are  available, 
are  consistent  with  good  engineering 
practices,  and  are  reasonably  capable  of 
being  correlated  with  the  emissions 
certification  test  (or  Federal  Test 
Procedure  (FTP)).  EPA  is  also  required 
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to  issue  regulations  requiring 
manufacturers  to  warrant  the  in-use 
performance  of  their  vehicles'  emission 
control  systems  ("performance 
warranty")  at  such  time  as  the  facilities 
and  equipment  needed  to  perform  the 
necessary  in-use  tests  described  above 
have  become  available. 

On  May  22. 1980,  EPA  made  the 
necessary  findings  and  established  three 
"short  test"  procedures  {45  FR  34802). 
These  short  tests  may  be  used  by  States 
as  part  of  their  vehicle  inspection  and 
maintenance  (I/M)  programs.  On  the 
same  date.  EPA  also  published  emission 
performance  warranty  regulations  (45 
FR  34829)  40  CFR  Part  85,  Subpart  W. 
The  performance  warranty  regulations 
cover  1981  and  newer  model  year  light- 
duty  vehicles  and  light-duty  trucks 
whose  owners  may  be  subject  to  any 
sanction  as  a  result  of  failing  to  meet 
emissions  standards  as  determined  by 
an  approved  short  test.  The  warranty 
covers  vehicles  throughout  their 
statutory  useful  life,  if  the  vehicles  were 
maintained  in  accordance  with  the 
manufacturer's  instructions,  but  only 
covers  primary  emission  controls  after  a 
vehicle  passes  two  years  or  24,000  miles. 
In  §  85.2217,  the  warranty  regulations 
identify  specific  quality  control 
procedures  which  must  be  followed  for 
warranty  short  tests  to  be  valid  for 
determining  potential  warranty  liability. 

EPA  recognized  in  promulgating  the 
original  quality  control  guidelines  of  the 
regulations  that  they  reflected  the  level 
of  accuracy  of  I/M  programs  at  the  time. 
On  June  12, 1984  (49  FR  24320),  EPA 
published  amendments  to  the  warranty 
regulations.  In  these  amendments, 
provision  was  made  for  any  State  I/M 
authority  to  petition  the  Agency  for 
approval  of  alternative  quality  control 
procedures.  Section  85.2208(b)  provides 
that  a  State  may  request  to  use 
alternative  quality  control  procedures 
that  are  equivalent  to  those  required  by 
§  85.2217,  but  that  the  State  must 
provide  data  and  technical  support  to 
EPA  to  substantiate  its  claim  of 
equivalency.  Section  85.2208(b)  further 
requires  that,  following  a  preliminary 
determination  that  the  alternative 
procedures  are  equivalent,  EPA  will 
publish  a  notice  in  the  Federal  Register 
announcing  the  request  and  explaining 
EPA's  preliminary  determination  of 
equivalence.  In  addition,  a  30-day 
comment  period  must  be  allowed  for 
interested  parties  to  review  EPA's 
preliminary  determination.  If  the 
comments  received  do  not  establish  a 
basis  for  EPA  to  conclude  that  the 
preliminary  determination  was  in  error, 
a  final  Federal  Register  notice  will  be 
published  establishing  the  alternative 


procedures  as  valid  for  the  purposes  of 
section  207(b)  of  the  Clean  Air  Act. 
Vehicles  failing  I/M  tests  conducted  in 
accordance  with  the  alternative 
procedures  would  then  be  eligible  for 
warranty  remedy  (provided  other 
warranty  conditions  are  met). 

B.  New  York  State's  Request 

On  March  3, 1982,  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  submitted  a 
request  for  approval  of  alternative 
quality  control  procedures  used  in  its  1/ 
M  program.  As  explained  in  the 
NYSDEC  submittal.  New  York's  quality 
control  procedures  differ  in  several 
ways  from  the  procedures  required  in 
$  85.2217,  but  the  State  maintains  that  its 
procedures  are  at  least  as  effective  as 
those  required  by  the  regulations.  First, 
New  York  performs  monthly  calibration 
gas  checks,  while  §  85.2217  requires  gas 
checks  at  least  weekly.  Second,  New 
York  uses  calibration  gases  with  high- 
range  concentrations  while  the 
regulations  require  low-range 
concentration  gases.  At  the  time  of  the 
request.  New  York  used  a  monthly 
vacuum-based  leak  check  procedure 
rather  than  the  weekly  probe/port  leak 
check  required  by  the  regulations.  It  also 
gas  checked  analyzers  only  through  the 
port  and  not  through  the  sampling  probe. 
In  1985,  subsequent  to  the  original 
request.  New  York  modified  its 
procedures  to  include  probe/port 
comparison  leak  checks  and  analyzer 
calibration  gas  checks  through  the 
sampling  probe. 

New  York  petitioned  EPA  to  find  its 
alternative  quality  control  procedures  to 
be  equivalent  to  §  85.2217  based  on  the 
assertion  that  its  analyzers  have 
computerized  quality  control  features, 
anlike  the  analyzers  generally  available 
at  the  time  the  warranty  regulations 
were  developed.  All  I/M  tests  in  New 
York  are  performed  with  a  single  model 
analyzer,  the  Hamilton  Test  Systems 
(HTS)  CVIS  Model  9000.  this  type  of 
analyzer  performs  automatic  zero  and 
span  checks  before  each  test  and 
automatically  records  test  results  on 
cassette  tapes.  All  licensed  I/M 
inspection  stations  in  New  York  must 
maintain  a  service  contract  with 
Hamilton  test  Systems-New  York  (HTS- 
NY)  for  prepaid  monthly  and  prompt  on- 
call  maintenance  of  the  analyzers. 
Finally,  the  analyzers  in  New  York  will 
not  accept  as  valid  any  test  in  which  the 
measured  carbon  monoxide  plus  carbon 
dioxide  concentration  contest  is  less 
than  6  percent,  which  has  the  effect  of 
preventing  testing  if  there  are  very 
severe  exhaust  system  or  analyzer 
leaks. 


On  August  12, 1982,  EPA  responded 
by  letter  to  NYSDEC  regarding  the 
March  3, 1982  submittal.  EPA's  response 
pointed  out  that  NYSDEC  had  provided 
sufficient  data  to  substantiate  that  the 
use  oS  high-range  calibration  gases 
adquately  ensures  low-scale  accuracy  in 
the  Hamilton  CVIS  Model  9000 
analyzers.  However,  EPA's  response 
also  pointed  out  that  more  data  were 
needed  to  substantiate  the  use  of  the 
monthly  calibration  frequency  and 
vacuum  leak  check  procedures  in  New 
York, 

On  March  4, 1983,  NYSDEC  submitted 
a  proposed  sampling  and  test  protocol 
for  an  audit  of  the  New  York  I/M 
program  in  order  to  collect  the 
additional  data  needed  to  substantiate 
its  request.  NYSDEC  conducted  its  field 
performance  audit  during  August  and 
September  of  1983. 

On  October  18, 1983,  representatives 
of  NYSDEC,  EPA.  New  York  State 
Department  of  Motor  Vehicles  and 
Hamilton  Test  Systems-New  York  met 
to  discuss  the  preliminary  results  of 
NYSDEC's  audit  and  other  information 
relevant  to  New  York's  request.  At  this 
meeting,  NYSDEC  officials  explained 
that  the  preliminary  results  of  the  audit 
were  favorable  regarding  the  monthly 
calibration  frequency  issue,  but 
NYSDEC  recognized  the  need  to  give 
more  attention  to  leak  detection  in  its 
program. 

The  HTS-NY  officials  outlined  the 
procedures  followed  by  their  personnel 
during  monthly  service  visits  when 
routine  calibration  checks  and 
preventive  maintenance  activities  are 
undertaken.  HTS-NY  officials  also 
reviewed  the  results  of  special  studies 
that  had  been  performed  by  HTS-NY  at 
the  request  of  NYSDEC.  In  one  study, 
HTS-NY  collected  data  to  verify  that 
using  high-range  calibration  gases  in 
New  York  analyzers  adequately  ensures 
low-range  and  mid-range  analyzer 
accuracy.  Other  data  verified  that  a  high 
percentage  of  HTS-NY  analyzers 
maintain  calibration  between  monthly 
visits. 

On  February  3, 1984,  NYSDEC 
submitted  the  additional  data  requested 
by  EPA.  This  submittal  included  the 

final  results  of  the  field  audits  supported 
by  information  from  HTS-NY,  statistical 
analyses  performed  by  NYSDEC,  and 
information  of  NYSDEC's  review  of 
problems  with  leak  detection.  As  a 
result  of  several  questions  raised  by 
EPA,  additional  clarifying  information 
was  submitted  by  NYSDEC  on  April  9, 
1984.  regarding  calibration  errors  that 
could  result  from  the  use  of  high-range 
calibration  gases  under  New  York's 
procedures.  On  April  10, 1985,  the  State 
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of  New  York  notified  EPA  of  its  intent  to 
modify  its  procedures  to  include  probe/ 
port  comparison  leak  checks;  this  would 
help  reduce  the  problem  of  potential 
errors  in  obtaining  accurate  readings  at 
the  low  end  of  the  analyzer  scale.  On 
May  24. 1985.  the  State  of  New  York 
provided  EPA's  Region  2  office  with 
copies  of  Hamilton  Test  Systems  Service 
Information  Circulars  advising  analyzer 
servicing  personnel  of  the  changed 
procedures.  The  revised  procedures 
went  into  effect  June  3, 1985. 

Copies  of  New  York's  submittals,  EPA 
correspondence,  and  other  relevant 
documents,  including  a  Society  of 
Automotive  Engineers  technical  paper 
evaluating  analyzer  measurement  error 
using  data  from  the  N.Y.  I/M  program, 
are  available  for  public  inspection  and 
copying  in  Public  Docket  A-84-30, 
Central  Docket  Section,  West  Tower 
Lobby.  Gallery  One.  401  M  Street.  SW., 
Washington  DC  20460. 

C.  EPA's  Evaluation 

In  promulgating  the  warranty 
regulations,  EPA  had  to  address  two 
competing  objectives: 

1.  To  provide  warranty  protection  to 
consumers  in  all  I/M  programs;  and 

2.  To  protect  automobile 
manufacturers  from  unfair  warranty 
claims. 

These  two  objectives  made  it 
necessary  for  EPA  to  adopt  very  specific 
test  procedures  and  emissions  limits  for 
the  warranty  regulations  as  well  as 
specific  analyzer  specifications  and 
quality  control  procedures.  At  the  time 
that  the  original  emission  performance 
warranty  regulations  were  promulgated, 
the  basic  state-of-the-art  for  a 
decentralized  I/M  program,  like  New 
York's,  was  the  use  of  manually- 
operated,  garage-type  emissions 
analyzers  of  diverse  make  and  model, 
with  calibration  and  maintenance  being 
primarily  the  responsibility  of  the 
operator.  Consequently.  §  85.2217 
governing  quality  control  procedures 
was  developed  with  this  constraint  in 
mind. 

Starting  in  1981  with  the  New  York  1/ 
M  program,  a  new  state-of-the-art  began 
to  emerge  in  decentralized  I/M 
programs.  This  advance  was  the 
computerized  emissions  analyzer.  By 
that  time,  microprocessor  technology 
had  advanced  to  the  extent  that  garage- 
type  analyzers  could  be  programmed  for 
automatic  testing,  automatic  data 
collection  and,  to  some  extent, 
automatic  quality  control.  In  addition  to 
these  features,  the  New  York  analyzer 
also  employed  the  most  up-to-date 
emissions  measurement  technology  by 
incorporating  the  performance 
specifications  of  the  BAR-80 


specifications  (i.e.,  analyzer 
specifications  adopted  by  the  California 
Bureau  of  Automotive  Repair  in  1979). 
Because  of  the  New  York  analyzer's 
advanced  technological  capabilities, 
NYSDEC  decided  to  adopt  less  stringent 
quality  control  procedures  than  those 
traditionally  needed  in  decentralized  1/ 
M  programs.  These  differences  created 
the  inconsistencies  discussed  above 
between  the  New  York  I/M  program  and 
the  warranty  regulations  and  caused 
NYSDEC  to  request  approval  of 
alternative  quality  control  procedures. 

Computerized  emissions  analyzer 
technology  has  continued  to  advance  to 
the  extent  where  now  virtually  all 
quality  control  checks,  including  weekly 
gas  calibrations  and  leak  checks,  can  be 
automatically  performed  by  current 
computerized  analyzers.  These 
advances  have  allowed  other  States 
using  the  most  advanced  computerized 
analyzers  to  avoid  inconsistencies  with 
respect  to  §  85.2217  of  the  warranty 
regulations. 

An  important  consideration  in 
establishing  the  quality  control 
procedures  in  §  85.2217  was  to  protect 
the  automobile  manufacturers  from 
improper  warranty  claims  by  minimizing 
the  number  of  instances  where  a  vehicle 
improperly  failed  the  I/M  test.  In  this 
sense,  analyzer  quaUty  control 
procedures  are  important  in  assuring 
that  analyzers  do  not  yield  erroneously 
high  emissions  readings,  thus  causing 
vehicles  to  improperly  fail  the  test. 

It  was  this  consideration  which  EPA 
felt  was  the  most  sensitive  concern  to  be 
evaluated  in  the  review  of  the  New  York 
situation.  EPA's  review  of  the  field  audit 
data  collected  by  NYSDEC  indicates 
that  monthly  calibration  and  the  use  of 
high-range  calibration  gases  results  in 
relatively  few  analyzers  with  positive 
errors  on  the  low-range  of  the  analyzer 
scale.  In  the  field  audit.  NYSDEC  found 
that  2.5  percent  of  the  201  analyzers 
tested  exceeded  a  0.1  percent  carbon 
monoxide  (CO)  positive  error  and  2.5 
percent  of  the  analyzers  exceeded  a  25 
ppm  hydrocarbon  (HC)  (as  hexane] 
positive  error  when  tested  with  a 
calibration  gas  with  concentrations  of 
1.6  percent  CO  and  320  ppm  HC 
(propane).  In  light  of  these  low  positive 
error  rates,  EPA  feels  that  1981  and 
newer  vehicles  being  failed  in  New 
York's  I/M  program  are  not  being  failed 
improperly  and  should  be  eligible  for 
warranty  protection. 

Although  high-emitting  vehicles  which 
receive  erroneously  low  emission 
readings  (negative  errors],  and  whose 
owners  are  therefore  not  subject  to  any 
sanction  by  the  State,  do  not  cause 
vehicle  manufacturers  any  warranty 
expense.  EPA  is  concerned  with  such 


occurrences.  The  quality  control 
requirements  of  the  warranty  short  test 
regulations  serve  as  a  benchmark  for  all 
1/M  programs.  The  purpose  of  any  I/M 
program  is  to  improve  air  quality 
through  repair  of  high-emitting  vehicles. 
This  purpose  is  defeated  if  a  large 
number  of  vehicles  escape  repair 
because  of  quality  control  procedures 
which  result  in  negative  errors.  Indeed, 
if  too  many  vehicles  escape  repair,  a  test 
method  and  its  associated  quality 
control  procedures  cannot  be  considered 
to  meet  the  statutory  requirement  of 
being  in  accordance  with  good 
engineering  practices. 

In  New  York,  negative  errors  were 
produced  by  combinations  of  performing 
calibration  gas  checks  only  through  the 
span  port,  and  performing  monthly 
vacuum-based  leak  checks  rather  than 
the  probe/port  comparison  leak  checks 
required  by  the  regulations.  New  York 
acknowledged  a  tendency  toward 
negative  errors.  EPA  therefore 
considered  it  necessary  to  review  the 
original  supporting  data  provided  by 
New  York  to  determine  whether 
negative  errors  were  serious  enough  in 
frequency  and  degree  to  cause  the  New 
York  procedures  to  fail  to  satisfy  the 
statutory  requirements,  or  to  fail  to  be 
equivalent  to  the  quality  control 
procedures  required  in  §  85.2217.  In  the 
field  audit.  New  York  found  that  9.5 
percent  of  the  analyzers  tested  exceeded 
a  0.15  percent  CO  negative  error  and  7 
percent  of  the  analyzers  exceeded  a  20 
ppm  HC  (as  hexane)  negative  error, 
when  tested  with  a  calibration  gas  with 
concentrations  of  1.6  percent  CO  and 
320  ppm  HC  (propane).  These  values  do 
not  include  the  data  from  four  grossly 
leaking  analyzers  which  produced 
invalid  test  results  (CO  -i-  COj  content 
less  than  6  percent).  The  tolerances  used 
to  analyze  negative  errors  (0.15  percent 
CO  and  20  ppm  HC)  are  somewhat 
different  than  the  tolerances  used  to 
analyze  positive  errors  (0.10  percent  CO 
and  25  ppm  HC).  Tolerances  were 
chosen  based  on  a  consideration  of 
errors  resulting  from  analyzer  accuracy, 
gas-naming  accuracy,  leaks  and  residual 
hydrocarbons  in  the  analyzer  sampling 
system  (hydrocarbon  hang-up).  The 
different  tolerances  for  negative  versus 
positive  errors  were  due  to  the  different 
magnitudes  of  negative  bias  errors 
(leaks)  and  positive  bias  errors 
(hydrocarbon  hang-up).  An  analysis  of 
more  severe  negative  errors  shows  that 
4.0  percent  of  the  analyzers  exceeded  a 
0.25  percent  CO  negative  error  and  3.5 
percent  exceeded  a  30  ppm  HC  (as 
hexane)  negative  error. 

EPA  initially  believed  that,  due  to 
excessive  negative  error  rates.  New 
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lorK  s  monmiy  vacuum-based  leak 
check  procedure  did  not  satisfy  the 
statutory  criterion  of  being  in 
accordance  with  good  engineering 
practices  and  was  not  equivalent  to  the 
quality  control  procedures  speciHed  in 
§  85.2217.  However,  New  York  agreed 
that  these  error  rates  were  undesirable 
and  has  changed  its  procedures  to 
include  weekly  probe/port  comparison 
leak  checks,  effective  June  3, 1985.  This 
change  is  consistent  with  the  procedure 
specified  in  {  85.2217(d). 

D.  EPA's  Preliminary  Detennination 

The  quality  control  procedures  in 
§  85.2217  of  the  warranty  short  test 
regulations  have  been  determined  by  the 
Administrator  to  meet  the  statutory 
criteria  of  being  readily  available,  In 
accordance  with  good  engineering 
practices,  and  resulting  in  the  short  tests 
being  reasonably  capable  of  being 
correlated  with  the  FTP  (see  45  PR 
34802).  In  the  case  of  New  York's 
alternative  quality  control  procedures, 
since  they  are  currently  being  used,  it  is 
clear  that  these  procedures  meet  the 
first  criterion  of  being  readily  available. 
After  revisions  to  New  York's  quality 
control  procedures  to  include  probe/port 
comparison  leak  checks  and  analyzer 
calibration  gas  checks  through  the 
sampling  probe,  New  York's  alternative 
quality  control  procedures  differ  from 
§  85.2217  procedures  in  two  ways.  The 
gas  calibration  check  is  done  monthly, 
not  weekly,  and  the  State  uses  high- 
scale  rather  than  low-scale  calibration 
gases.  Compensating  for  these 
differences  is  the  fact  that  all  of  the 
analyzers  used  in  the  New  York 
program  are  the  same  model,  the 
Hamilton  CVIS  Model  900.  The  Model 
9000  is  a  BAR-80  analyzer  which  does 
not  allow  the  operator  to  readjust  the 
analyzer  between  monthly  calibration 
checks.  It  also  compensates  for  internal 
electronic  drift  in  zero  and  span  points. 
The  Model  9000  also  includes  a  feature 
which  prevents  testing  if  it  is  not 
properly  warmed  up  or  if  the  CO  +  CO» 
content  of  the  sample  flow  is  less  than  6 
percent. 

In  addition.  New  York's  quality 
control  program  includes  periodic  State 
audits,  and  monthly  calibration  gas 
checks  and  preventive  maintenance 
checks  by  HTS-NY  personnel.  The  data 
and  supporting  documents  submitted  by 
NYSDEC  substantiate  that  the 
automated  features  of  the  Model  9000, 
combined  with  New  York's  revised 
quality  control  program  (which  includes 
probe/port  comparison  leak  checks), 
result  in  a  high  degree  of  overall  system 
realiability  and  accuracy.  Therefore,  it  is 
EPA's  preliminary  detennination  that 
these  procedures  meet  the  criterion  of 


being  in  accordance  with  good 
engineering  practices. 

Based  on  the  evaluation  discussed 
above,  this  notice  announces  EPA's 
preliminary  determination  that  the 
alternative  quality  control  procedures 
being  used  in  the  New  York  I/M 
program  with  the  CVIS  Model  9000  are 
equivalent  to  those  required  in  i  85.2217. 
If  significant  modifications  to  the  CVIS 
Model  9000  are  made  or  if  New  York 
chooses  to  purchase  new  analyzers,  the 
State  must  apply  for  a  new 
determination  of  equivalency. 

E.  Request  for  Comment 

EPA  is  soliciting  comment  on  its 
preliminary  detennination  that  New 
York's  alternative  quality  control 
ptocedures  are  equivalent  to  those 
required  by  §  85.2217.  All  comments  will 
be  received  within  30  days  of  the 
publication  of  this  notice,  by  May  18. 
1987. 

After  the  close  of  the  comment  period, 
(insert  date),  EPA  will  evaluate  all 
comments  received.  If  these  comments 
do  not  establish  a  basis  for  EPA  to 
conclude  that  the  preliminary 
detennination  is  in  error,  a  final  Federal 
Register  notice  will  be  published 
granting  New  York  State  permission  to 
use  the  alternative  procedures  in  its  I/M 
program,  thus  providing  continued 
performance  warranty  coverage. 

F.  Administrative 

This  notice  has  been  exempted  from 
review  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12291.  In  addition,  this  notice  does  not 
meet  any  of  the  criteria  for  classification 
as  a  "major  rule,"  as  defined  by  section 
1(a)  of  Executive  Order  12291.  Thus,  no 
regulatory  impact  analysis  is  required 
and  none  has  been  prepared. 

Purauant  to  section  3(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  I  hereby  certify  that  this  notice 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  The  only  entities  potentially 
affected  by  a  final  determination  of 
equivalency  are  automobile 
manufacturers  whose  performance 
warranty  liability  may  be  affected. 
However,  these  manufacturers  are  not 
small  entities.  Thus,  no  regulatory 
flexibility  analysis  is  required  and  non 
has  been  prepared. 

list  of  Subjects  in  40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  record  keeping 
requirements.  Research  Warranties. 

Authority:  Saction  207,  3m(a),  Clean  Air 
Act  as  amended  (42  U.S.C.  7M1  and  7601(a)). 


Dated:  April  10. 1967. 
La«  M.  Thomas, 
Administrator. 
(FR  Doc.  87-8677  Filed  ♦-lft-fl7;  8:45  am] 

BiLUHO  COOE  t660-SO-M 

40  CFR  Parts  264  and  265 

[FRL-3188-1] 

Hazardous  Waste  Manage  n)ent 
System;  Minimum  Technology 
Requirements 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of 
information  and  request  for  comments 

summary:  On  March  28, 1986.  EPA 
proposed  regulations  implementing  the 
minimum  technology  requirements 
specified  in  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
The  proposal  included  provisions  to 
implement  the  statutory  requirement  for 
double  liners  and  leachate  collection 
systems.  Subsequent  to  the  proposal,  the 
Agency  gathered  data  characterizing 
and  comparing  the  performance  of 
compacted  soil  and  composite  bottom 
liners.  EPA  announces  today  the 
availability  of  such  data.  EPA  is  also 
making  available  today  two  draft 
guidance  documents  that  contain 
detailed  technical  guidance  for  the 
design,  construction,  and  operation  of 
single  and  double  liner  and  leachate 
collection  systems.  EPA  is  requesting 
comments  on  this  new  data  and  the 
guidance  documents. 

date:  Comments  must  be  submitted  on 
or  before  June  1,  1987 

ADDRESS:  Comments  should  be 
addressed  to  the  Docl  et  Clerk  at  the 
following  address:  EPA  RCRA  Docket 
(S-212)  (WH-562),  401  M  Street,  SW.. 
Washington,  DC  20460.  One  original  and 
two  copies  should  be  sent  and  identified 
by  regulatory  docket  reference  code  F- 
87-DLRN-FFFFF.  The  Docket  is  open 
from  9:30  a.m.  to  3:30  p.m.  Monday 
through  Friday,  except  for  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
and  should  call  Mia  Zmud  at  (202)  475- 
9327  for  appointments.  The  public  may 
copy  at  no  cost  a  maximum  of  50  pages 
of  material  for  any  one  regulatory 
docket.  Additional  copies  are  $0.20  per 
page. 

A  limited  number  of  copies  of  the 
following  documents  are  available  for 
public  distribution  through  Kenneth 
Skahn,  in  the  Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency  at  the 
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address  aaid  tdephone  number  listed 
bekjw: 

Draft  Mim'mvm  Technology  Gm'dance 
on  Single  Liner  Systems  ^  Londfrlls, 
Surface  Impoundments,  and  Waste 
Piles — Design.  Construction,  and 
Operation  fEPA/530-SW-«5-«13); 

Draft  Minimtrm  Technology  Guidance 
on  Double  Liner  Systems  for  Landfills 
and  Surface  Impoandraents — Design, 
Construction,  and  Operation  (EPA/ 
530-SW-a6-014);  and 

Background  Document  an  Bottom  liner 
PerfcHTwance  in  Double-Lined 
Landfills  and  Surface  Impoundments 
(EPA/530-SW-87-&13). 
In  addition,  copies  of  the  background 

document  are  available  for  review  in  the 

Office  of  Soiid  Waste  (OSW)  docket 

room. 

FOR  RfffntEK  INPORMATraW  CONTACT: 

For  general  information,  call  the  RCRA 
Hotline,  at  (800}  424-9346  (tofl  free)  or 
(202]  38^-3000.  For  technical 
information,  contact  Kenneth  Skahn, 
Office  of  Solid  Waste  (WH-S65E1 ,  U,.S. 
Environmental  Protection  Agency,  401  M 
Sreeet.  SW.  Washington.  DC  20460.  (202) 
382-4654. 

soppLEmEHrikwr  MFommnoN: 
Back^ouil 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  require 
that  certain  landfills  and  surface 
impoundsrents  must  have  two  or  more 
liners  and  a  leachate  collection  system. 
Specifically,  section  3004(o)(l)(A)  of 
RCRA,  a«  amended  by  HSWA,  reqiiires 
new  landfills  or  surface  imponndments, 
each  new  landfill  of  surface 
impoondment  unit  at  existing  facilities, 
and  each  lateral  expansion  or 
replacement  of  a  landitll  or  surface 
impoundment  unit  at  existing  facilities 
(for  which  a  permit  is  received  after 
November  8, 1984)  to  have  at  least  two 
liners  and  a  leachate  collection  system 
above  (for  landfills)  and  between  such 
liners  (i.e.,  double-liner  minimum 
technology  requirements).  Section 
3015(b)  of  RCRA  extends  the  double- 
liner  and  leachate  collection  system 
requirements  of  3004(«)(1XA)  to  new 
units,  replacement  units  and  lateral 
expansion  of  existing  units  at  interim 
status  landfills  and  surface 
impoundments  that  are  within  the  waste 
management  area  identified  in  the  permit 
application  with  respect  to  wastes 
received  beginning  May  S,  1985, 
Therefore,  certain  tandBHs  or  surface 
impoundments  must  meet  the  double- 
liner  minimum  technological 
requirements  of  section  3004(o)(l)(A), 
unless  they  qoalify  for  an  exemption 
under  sections  30O4(o),  3005(j).  Under 
section  3004(o)(5)(A),  EPA  is  required  to 


issae  regulations  or  technical  guidance 
by  November  8,  T9W,  implementing  the 
requirements  of  section  3004(o){l)(A). 

In  addition,  section  3015(a)  of  RCRA 
requires  new  units,  replacements  and 
lateral  expansions  of  interim  status 
waste  piles  to  comply  with  the  single 
liner  arjd  leachate  collection  and 
removal  system  requiremeHts  with 
respect  to  waste  received  beginning 
May  8,  TSSSr.  The  requirements  for  waste 
pile  units  in  40  CFR  284.251(a)  and 
265.254  and  the  draft  technical  guidance 
for  single  liners  cited  above,  provide 
standards  and  guidelines  for  design, 
construction,  and  operation  of  these 
single-Kned  units. 

Until  EPA  issues  new  regulations  or 
guidance  on  liners  and  leachate 
collection  systems  in  accordance  with 
section  3004(o)(5),  double  liner  systems 
may  be  designed,  constructed,  and 
instated  according  to  the  interim 
statutory  provisions  of  RtlUA,  section 
3004{o)(5)(B),  that  were  codified  on  ^l!y 
15, 1985  (50  FR  28702),  in  40  CFR 
264.221(c).  264.301(c).  265.221(a),  and 
265.301(a).  These  interim  standards 
require  that  the  top  and  bottom  liners  be 
designed,  operated,  and  constructed  of 
materials  to  prevent  hazardous 
constituent  migration  during  the  active 
life  and  postdosure  care  period  for  the 
unit.  In  die  preamble  to  the  July  15. 1985, 
regulation  (50  FR  28702).  the  Agency 
states  that  the  top  liner  standard  can  be 
met  by  a  flexible  membrane  liner  (FML). 
According  to  RCRA  section 
3004(o)(5)(B).  the  bottom  liner  must  be 
constructed  of  at  least  three  feet  of 
recompacted  soil  or  other  natural 
materials  with  a  permeability  of  no 
more  than  1  x  lO'^cm/sec. 

In  addition  to  double  liner  and 
leachate  collection  system  requirements, 
the  minimum  technological  requirements 
under  section  3004(o)(4)  of  RCRA.  as 
amended  by  HSWA,  call  for  the 
utilization  of  an  approved  leak  detection 
system  (IDS)  for  new  landfills,  surface 
impoundments,  waste  piles, 
underground  tanks,  and  land  treatment 
units.  This  LDS  must  be  able  to  detect 
leakage  of  hazardous  ctmstituents  at  the 
earliest  practicable  time.  Section 
3004(o)(4}(A)  requires  EPA  to 
promulgate  standards  for  the  LDS  no 
later  than  May  8, 1987. 

On  March  28, 1998,  EPA  proposed 
amendments  to  the  interim  statutory 
provisions  for  double  liners  under  the 
authority  of  section  3004{o)(5)(A).  This 
proposal  set  forth  alternative 
performance  standards  for  double  liner 
systems  [51  FR  10707-10711). 

Under  the  first  alternative,  tiie 
proposal  requires  a  liner  system  to 
include  both  top  and  bottom  liners 
designed,  operated,  and  constructed  of 


materials  to  prevent  hazardous 
constituent  migration  during  the  active 
life  and  post-dosure  care  period  (40  CFR 
Part  264.221(c)).  To  meet  this  standard, 
the  top  liner  must  be  an  FML  (51  FR 
10709).  The  proposal  provides  that  the 
bottom  liner  performance  standard  may 
be  met  Ijy  a  finer  constructed  of  at  least 
a  3  foot  layer  of  compacted  soil  or  other 
natural  materials  with  a  maximum 
hydraulic  conductivity  of  no  more  than  1 
xlQ-'  cm/sec  (40  CFR  264.221(c)). 

Under  the  second  alternative 
proposed  on  March  28, 1986,  the  liner 
system  must  include  a  top  liner  meeting 
the  same  performance  standard  that  is 
described  for  the  first  alternative.  The 
bottom  liner  must  consist  of  two 
components  that  are  intended  to 
function  as  one  liner.  The  upper 
component  of  the  composite  liner  must 
be  designed,  operated,  and  constructed 
of  materials  to  prevent  hazardous 
constituent  migration  into  this 
component  during  the  active  life  and 
post-closure  care  period.  In  the 
preamble  to  the  proposal,  we  state  that 
the  top  liner  must  be  an  FML  (51  FR 
10709).  The  lower  component  must  be 
designed,  operated,  and  constructed  of 
materials  to  minimize  hazardous 
constituent  migration  through  the  upper 
component  if  a  breach  in  the  upper 
component  occurs  before  the  end  of  the 
post-closure  care  period.  The  lower 
component  must  be  constructed  of 
compacted  soil  material  with  a 
hydraulic  conductivity  of  no  more  than  1 
X  10~^  cm/ sec.  In  the  preamble,  we  note 
that  the  composite  liner  should  consist 
of  a  FML  and  a  compacted  soil 
component  at  least  3  feet  (90  cm)  thick 
(51  FR  10710). 

Based  cm  date  available  at  the  time  of 
the  proposal.  EPA  believed  that  both 
these  systems  could  meet  the  overall 
double  hner  system  goal  of  preventing 
hazardous  constituent  migration  out  of 
the  unit  during  the  active  Ufe  and  post- 
cloeure  care  period  for  the  facility. 
However,  in  the  preamble  EPA 
expressed  some  concern  about  the  long- 
terra  performance  of  the  compacted  soil 
bottom  Hner  (51  FR  10709),  noting  that  if 
leachate  migrates  through  a  breach  in 
the  top  FML  liner,  the  leachate  may  be 
trapped  in  the  compacted  low 
permeability  soil  liner  rather  than  be 
collected  and  removed  in  the  leachate 
collection  system  between  the  liners. 

EPA  will  soon  be  proposing 
regulations  for  an  approved  leak 
detection  system  (LDS)  at  newly 
constructed  units  to  meet  the  statutory 
provisions  in  section  3004(o)(4)(A). 
EPA's  current  position  is  that  the 
leachate  collection  and  removal  system 
(LCRS)  proposed  on  March  28. 1986 
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(with  some  tettinical  moclilications]  will 
serve  as  the  IDS  for  newly  constructed 
landfill  and  surface  impoundment  units. 
On  March  28, 1986,  the  Agency  proposed 
to  require  the  LCRS  between  the  liners 
to  be  designed,  constructed,  maintained, 
and  operated  to  detect,  collect  and 
remove  liquids  that  leak  through  any 
area  of  the  top  liner  during  the  active 
life  and  post-closure  care  period  {40  CFR 
Part  264.221(c)).  EPA  plans  to  propose 
LDS  regulations  in  the  near  future. 
These  regulations  will  modify  the 
proposed  LCRS  by  proposing  additional 
specific  design  standards  requiring  a 
minimum  bottom  slope,  a  minimum 
drainage  layer  hydraulic  conductivity 
and  transmissivity,  and  a  sump  of 
appropriate  size  to  collect  and  remove 
liquids  efficiently.  Additionally,  under 
the  imminent  LIDS  proposal  the  leachate 
detection,  collection,  and  removal 
system  (LDCRS)  between  the  liners  must 
meet  specified  performance  standards 
for  leak  detection.  It  must  be  able  to 
detect  a  specified  leakage  within  a 
certain  time  period  and  to  collect  and 
remove  the  liquids  rapidly  to  minimize 
the  hydraulic  head  on  the  bottom  liner. 
In  the  course  of  developing  these 
proposed  regulations  we  have  collected 
new  data.  As  discussed  more  fully 
below,  this  data  indicates  that 
compacted  soil  bottom  liners  will  not 
detect  and  collect  leaks  as  efficiently  as 
composite  bottom  liners. 

EPA  continues  to  believe  that  liners 
are  best  used  to  facilitate  the  collection 
and  removal  of  leachate.  This  view  of 
liners  is  consistent  with  one  of  the 
fundamental  elements  of  the  liquids 
management  strategy — to  maximize  the 
collection  and  removal  of  leachate  from 
landfills,  surface  impoundments,  and 
waste  piles.  The  overall  objective  of 
EPA's  liquids  management  strategy  is 
for  hazardous  waste  management  units 
to  be  designed  both  to  minimize  the 
amount  of  leachate  generated  and  to 
maximize  the  amount  of  leachate 
collected  and  removed  from  the  unit.  As 
landfills  and  surface  impoundments 
cannot  currently  be  designed, 
constructed,  or  operated  to  completely 
prevent  leachate  generation,  emphasis 
must  be  placed  on  maximizing  the 
collection  and  removal  of  the  leachate 
from  the  unit.  Therefore,  the  extent  to 
which  the  proposed  botton  liner  systems 
enhance  or  detract  from  the  leachate 
detection,  collection,  and  removal 
capabihties  of  the  LDCRS  was  studied 
by  EPA. 

New  Data 

The  Agency  is  reviewing  data  that  are 
currently  available  from  modeling 
efforts,  actual  performance  and 
technical  engineering  analyses  that 


compare  the  performance  of  these  two 
bottom  liners  with  respect  to  the 
following  parameters: 

•  Leachate  collection  efficiency; 

•  Leak  detection  capability;  and 

•  Leakage,  both  into  and  out  of,  the 
bottom  liner. 

EPA  believes  that  any  one  of  these 
factors  will  significantly  influence  the 
perfomiance  of  the  bottom  liner  and, 
therefore,  may  influence  EPA's  final 
decision  concerning  the  composition  of 
the  bottom  liner. 

Today,  EPA  is  making  this 
information  available  for  public 
comment.  The  data  are  presented  and 
discussed  in  detail  in  a  background 
document  for  this  notice  and  will  be 
considered  along  with  other  relevant 
information  provided  by  the  public  in 
the  development  of  the  final  double  liner 
rule.  The  background  document  is 
entitled,  "Background  Document  on 
Bottom  Liner  Performance  in  Double- 
Lined  Landfdls  and  Surface 
Impoundments." 

1.  Background 

Compacted  soil  liners  have  long  been 
used  as  barriers  and  foundations  in 
traditional  civil  engineering  structures, 
such  as  dams,  canals,  and  highways. 
They,  therefore,  have  a  long  record  of 
strength  and  durability  that  allows  them 
to  be  used  in  these  ways.  However,  as 
porous  and  disaggregated  materials, 
soils  are  not  impervious.  In  the  case  of 
double-lined  waste  management  units, 
gravitational  and  capillary  forces 
present  in  an  luisaturated,  low 
permeability  soil  liner  will  allow  some 
leakage  through  the  top  liner  to  be 
absoAed  into  the  bottom  liner  before  it 
can  be  detected,  collected,  and  removed 
by  the  LDCRS  between  the  liners.  Once 
trapped  in  the  liner,  the  hazardous 
waste  leachate  will  most  likely  migrate 
through  the  liner  and  into  the 
environment. 

Filed  compacted,  low  permeability 
soils  are  subject  to  nonuniform 
hydraulic  properties  across  and  through 
the  linter,  even  with  extensive 
compactive  and  mixing  effort  and 
moisture  monitoring.  Accordingly,  a 
compacted  soil  liner  may  contain 
defects  that  increase  the  local  effective 
hydraulic  conductivity  and,  hence, 
detrinentally  affect  the  liner's 
performance. 

In  a  compacted  soil  liner  the  thickness 
will  affect  the  time  that  liquids  will 
break  through  the  bottom  of  the  liner 
and  enter  the  surrounding  environment, 
but  it  will  not  affect  leachate  collection 
and  removal  efficiency,  leak  detection 
sensitivity,  and  total  leakage  out  of  the 
unit.  These  parameters  are  mainly 
controlled  by  the  effective  hydraulic 


conductivity  of  the  liner  system. 
Therefore,  while  thicker  liners  may  be 
able  to  satisfy  the  "prevent  migration" 
clause  through  the  post-closure  care 
period,  they  will  not  perform  as 
effectively  as  a  more  impervious  liner 
system,  such  as  a  FML,  with  respect  to 
the  three  factors  cited  above. 

The  use  of  a  flexible  membrane  as  a 
liner  significantly  improves  the  leachate 
collection  efficiency  and  leak  detection 
sensitivity  of  the  system.  FML's  consist 
of  interlocking  synthetic  polymers  and 
thus  are  significantly  more  watertight 
than  granular  materials,  such  as  soils. 
There  is  still  an  element  of  vapor 
diffusion,  or  permeation,  that  allows 
liquid  to  migrate  though  a  perfectly 
intact  FML  Nevertheless,  the  amount  of 
fluid  migration  through  the  liner  is 
extremely  small  and  is  estimated  to  be 
comparable  to  that  produced  by  a 
porous  materials  with  a  hydraulic 
conductivity  in  the  range  of  1  x  10"  '* 
cm/sec.  This  factor  alone  implies  a  far 
greater  performance  capability  of  FML's 
with  respect  to  leachate  collection 
efficiency,  as  well  as  leak  detection 
sensitivity. 

However,  even  with  good  construction 
quality  assurance,  a  FML  may  contain 
defects  that  increase  the  local  effective 
hydraulic  conductivity  and,  hence,  have 
a  detrimental  affect  on  the  liner's 
performance.  Even  under  a  good 
construction  quality  assurance  program, 
FML's  may  have  up  to  1  or  2  small  holes 
per  acre  of  liner,  based  on  engineering 
analysis  of  the  current  technology. 

On  the  other  hand,  a  composite  liner 
consisting  of  a  FML  upper  component 
and  compacted  low  permeability  soil 
lower  component  has  several 
advantages  and  combines  the  strengths 
and  capabilities  of  both  materials  to 
maximize  leachate  detection,  collection, 
and  removal  from  the  unit.  The  FML 
upper  component  greatly  improves 
leachate  collection  and  removal 
efficiency  and  leak  detection  sensitivity 
of  the  LDCRS.  In  addition,  the  soil 
component  minimizes  the  migration  of 
liquids  that  leak  through  holes  in  the 
FML  and  provide  some  attenuation  of 
leakage.  As  discussed  more  specifically 
below,  EPA's  analysis  shows  that  the 
composite  bottom  liner  system  would 
provide  better  leak  detection  sensitivity 
and  leachate  collection  and  removal 
efficiency  than  a  compacted  low 
permeability  soil.  It  would  also 
significantly  reduce  the  amount  of 
leakage  into  the  bottom  liner  and  out  of 
the  unit  over  time  as  a  result  of 
increased  leachate  collection  and 
removal  efficiency.  Therefore,  a  well 
constructed,  installed,  and  operated 
composite  liner  is  expected  to  minimize 


Feii' 


ster  /  VoL  52.  No.  74  /  Friday,  April  17,  1987  /  Proposed  Rules  12^9 


hazardous  constituent. migration  out  ol 
the  unit  by  maximizing  leachate 
collection  and  removal. 

2.  Engineering  Analysis  of  Performance 
Data 

In  order  to  analyze  the  performance 
capabilities  of  the  two  bottom  liner 
systems,  the  Agency  reviewed  available 
performance  data  for  compacted  soil 
and  flexible  membrane  liners  from 
actual  landfills  and  surface 
impoundments.  (Actual  performance 
data  on  composite  bottom  lines  does  not 
exist  at  this  time.)  The  review  of  such 
data  indicates  that  as  a  general  matter, 
compacted  soil  liners  do  not  have 
uniform  hydraulic  properties  across  and 
through  the  liner.  FMLs,  on  the  other 
hand,  possess  uniform  hydraulic 
properties.  The  range  of  actual 
performance  data  for  compacted  soil 
and  flexible  membrane  liners  was  used 
in  the  Agency's  modeling  analysis  to 
provide  an  understanding  of  the  leak 
detection  sensitivity  and  leachate 
collection  efficiency  of  the  bottom  liners. 
(See  section  3  below.)  The  background 
document  more  fuHy  addresses  the 
performance  capabilities  of  the  two 
bottom  liner  systems. 

In  addition,  EPA  recently  conducted  a 
review  of  applications  submitted  for 
RCRA  hazardous  waste  facility  permits 
since  November  8, 1984,  to  determine 
the  type  bottom  liner  selected  for 
installation  at  new  landfills  and  surface 
impoundments.  Of  some  183  units  for 
which  permit  applications  were 
submitted  as  of  February  1987,  only 


seven  units  were  to  be  constructed  with 
compacted  low  permeability  soil  bottom 
liners.  The  vast  majority  of  owners  or 
operators  selected  the  composite  bottom 
liner  rather  than  a  compacted  low- 
permeability  soil  liner.  Many  owners  or 
operators  have  also  indicated  that  they 
plan  to  use  a  composite  liner  for  the  top 
liner  as  well. 

3.  Analytical  Data 

Because  only  limited  field  data  exist, 
analytical  and  numerical  modeling 
approaches  have  been  developed  and 
used  by  EPA  to  evaluate  the 
performance  capabilities  of  the  two 
bottom  liners  at  a  typical  landfill  or 
surface  impoundment  unit. 

Three  modeling  approaches  were  used 
to  evaluate  leachate  collection 
efficiency,  leak  detection  sensitivity, 
and  leakage  into  and  out  of  the  bottom 
liner 

•  steady-state,  saturated,  1- 
dimensional  flow; 

•  transient,  unsaturated,  1- 
dimensional  flow;  and 

•  transient,  unsaturated,  2- 
dimensional  flow. 

These  approaches  reflect  three 
different  levels  of  analysis  for 
evaluating  the  performance  of  the 
bottom  hner.  The  results  from  each 
analysis  were  compared  and  in  some 
cases  aggregated  in  order  to  determine 
the  representative  values  for  leachate 
collection  efficiency,  leak  detection 
sensitivity  and  migration  into  and  out  of 
the  bottom  liner.  A  detailed  discussion 
of  each  modeling  effort  is  presented  in 


the  background  document.  Figures 
presented  in  this  notice  are  derived  from 
the  modeling  efforts  described  in  the 
background  document.  Today's  notice 
does  not  contain  a  complete  discussion 
of  the  applications  of  each  approach  to 
each  performance  parameter,  such 
discussion  is,  however,  set  forth  in  the 
background  document. 

The  detection  sensitivity  is  the 
smallest  leakage  rate  through  the  top 
FML  that  can  be  detected  in  the  LDCRS 
sump.  For  the  compacted  low 
permeability  soil  liner  at  1  x  10" 'cm/ 
sec,  the  smallest  leakage  rate  detected  is 
about  80-100  gallons  per  acre  per  day 
(gpad)  wUh  a  uniformly  leaking  FML  top 
liner,  based  on  the  1-dimensional 
saturated  flow  calculations  (Figure  1). 
The  actual  capability  of  a  compacted 
soil  liner  is  site-specific  and  will  depend 
on  many  factors  (e.g.,  location  of  the 
leak,  effective  hydraulic  conductivity  of 
the  liner,  and  the  design  of  the  LDCRS 
between  the  liners).  However,  as  a 
general  matter  a  bottom  liner  of 
compacted  soil  with  a  hydraulic 
conductivity  value  of  1  x  10"*  cm/sec 
will  perform  significantly  worse.  For  a 
composite  liner,  the  LDCRS  can  detect 
leakage  rates  several  orders  of 
magnitude  smaller  than  8Qgpad,  i.e..  1 
gpad.  Even  with  a  few  holes  in  the  FML 
component,  the  composite  liner  still 
performs  much  better  than  compacted 
soil  liners  with  respect  to  leak  detection 
senstitivity. 
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Figure  1 .     Comparison  of  leak  detection  sensitivity  for  compacted  soil  and  composite  bottom  liners. 
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The  leachate  collection  efficiency  is 
the  maximum  possible  leakage  that  can 
be  collected  in  the  LDCRS  sump  divided 
by  the  total  leakage  entering  the  LDCRS 
through  the  liner.  Figure  2  illustrates  the 
relative  collection  efficiencies  of  the 
composite  and  compacted  low 
permeability  soil  liner  systems  assuming 
uniform  top  liner  leakage  and  steady- 
state,  1-dimensional  flow.  Both  systems 
have  greater  than  90  percent  collection 
efficiency  at  very  large  leakage  rates 
(greater  than  1000  gpad):  at  smaller 
leakage  rates  that  EPA  believes  are 
more  representative  of  current 


technology  and  operating  practices  at 
landfills  and  surface  impoundments 
(e.g.,  10-100  gpad),  the  compacted  low 
permeability  soil  liners  have  near  zero 
percent  efficiencies  while  the  composite 
liner  has  near  100%  efficiency.  Figure  2 
also  demonstrates  the  siginficant 
reduction  in  collection  efficiency  with 
an  increase  in  hydraulic  conductivity  for 
the  compacted  low  permeability  soil 
liner.  Increasing  the  number  of  defects 
(holes)  the  FML  component  of  the 
composite  liner  reduces  the  collection 
efficiency  only  slightly.  Calculated 
cumulative  leachate  collection 


efficiencies  over  10  years  at  a  constant 
leakage  rate  of  100  gpad  (e.g.,  rates  that 
can  be  expected  to  be  observed  in 
surface  impoundment  failures  given  the 
large  volume  and  depth  of  liquid 
present)  indicate  that  (1)  composite 
liners  achieve  a  much  greater  leakage 
collection  efficiency  than  compacted 
soil  bottom  liners,  and  (2)  for  compacted 
soil  bottom  liners  an  increase  in 
hydraulic  conductivity  of  the  soils  (to  1 
X  10~*  cm/sec)  produces  a  significant 
decrease  in  collection  efficiency. 
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Figure  2.     Comparison  of  leachate  collection  efficiencies  for  compacted  soil  and  composite 
bottom  liners. 
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Leakage  out  of  the  unit  refers  to 
leakage  that  passes  into  and  through  the 
bottom  liner.  As  illustrated  in  Figure  3, 
composite  liners  have  a  much  lower 
potential  to  allow  leachate  to  migrate 
into  the  bottom  liner.  On  a  cumulative 
basis  over  10  years,  leakage  into  the 
bottom  liner  is  higher  for  compacted 
soils  with  a  hydraulic  conductivity  of 


1  X  10"'  cm/sec,  as  opposed  to 
composite  liners  as  shown  in  Figure  3. 
Calculated  results  from  the  computer 
simulations  indicate  that  the  composite 
bottom  liner  performs  conistently  better 
than  compacted  low  permeability  soils 
with  respect  to  maximizing  leachate 
detection,  collection,  and  removal  and 
minimizing  migration  out  of  the  unit. 


Based  on  these  data,  the  difference  in 
performance  is  significant.  The  other 
important  trend  noted  in  evaluating  the 
data  is  that  compacted  low  permeability 
soil  lines  with  effective  hydraulic 
conductivities  greater  than  1x10"' 
cm/sec  perform  significantly  worse. 
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Figure  i.     Cumulative  leakage  into  the  bottpm  liner  over  10  years  for  a  side  wall  top  linqr  leak  at  50 
gal7acre/day. 
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4.  Conclusions  Based  on  New  Data 

The  information  collected  and 
included  in  the  background  document 
argues  strongly  that  the  composite 
bottom  liner  with  the  FML  upper 
component  and  compacted  low- 
permeability  soil  lower  component  will 
significantly  enhance  the  leachate 
collection  and  removal  efficiency  and 
the  leakage  detection  capability  of  the 
LDCRS.  The  composite  liner  best  meets 
the  goals  of  preventing  migration  out  of 
the  unit  and  detecting  the  leak  at  the 
earlist  practicable  time.  It  is  also  more 
effective  in  meeting  the  goal  of  the 
liquids  management  strategy  for 
maximizing  leachate  collection  and 
removal. 

Minimum  Technology  Guidance 

The  draft  technical  guidance 
documents  noticed  today  are  second 
drafts  resulting  from  comments 
submitted  on  the  first  draffs  that  were 
sent  to  state  agencies,  environmental 
groups,  trade  associations  and  the 
regulated  community.  These  second 
drafts  are  significantly  different  from  the 
original  drafts  as  a  result  of  the 
comments  received.  EPA  solicits 
comments  from  the  general  public  on 
these  revised  drafts  of  technical 
guidance  for  single  and  double-liner 
systems. 

The  draft  double  liner  guidance,  EPA/ 
530-SW-a5-014.  applies  to  new  units 
and  lateral  expansions  and 
replacements  of  existing  units  at 
hazardous  waste  landfills  and  surface 
impoundments.  The  two  double  liner 
syserms  discussed  are  those  proposed  in 
the  March  28, 1986,  preamble  to  the  (51 
FR  10707-10711)  double  hner  and 
leachate  coUeciton  system  rule.  The 
draft  technical  guidance  document 
discusses  each  liner  system  with  respect 
to  design,  construction,  installation,  and 
operations. 

The  draft  single  liner  guidance,  EPA/ 
530-SW-85-013,  is  intended  to  provide 
guidance  on  design  in  accordance  with 
section  3015(a)  of  RCRA  for  interim 
status  waste  piles  and  for  certain 
surface  impoundments  and  landfdls  (40 
CFR  Part  264.221  and  264.301. 
respectively).  The  new  requirements  for 


interim  status  waste  piles  apply  to  new 
units,  and  replacements  and  lateral 
expansions  of  existing  units.  Other 
applicable  hazardous  waste 
management  units  include  new  landfills 
and  surface  impoimdments  and  lateral 
expansions  or  replacements  of  existing 
landfills  and  surface  impoundments  that 
have  been  permitted  before  November  8, 
1984.  In  addition,  the  existing  single  liner 
standards  of  40  CFR  264.221(a)  for 
surface  impoundments,  and  40  CFR 
264.301(a)  for  land^Us,  are  still 
applicable  to  portions  of  existing  units 
that  are  not  covered  by  waste  at  the 
time  of  permit  issuance.  Therefore,  the 
draft  single  liner  guidance  is  intended  to 
provide  guidance  for  land  disposal 
facility  owners  or  operators  and  EPA 
and  State  regulatory  personnel  on 
designs  that  the  Agency  believes  meet 
the  single  liner  performance  standards 
of  40  CFR  264.221(a),  264.251(a),  and 
264.301(a).  This  document  identifies 
design,  construction,  and  operation 
specifications  that  can  be  used  by 
owners  or  operators  in  order  to  comply 
wth  the  requirements  of  those  sections 
of  the  EPA  rules. 

Dated:  April  13, 1987. 
J.W.  McGraw. 

Acting  Assistant  Administrator  for  Solid. 
(FR  Doc.  87-8878  Filed  4-16-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

50  CFR  Part  652 

National  Oceanic  and  Atmospheric 
Adn>inistratk>n 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  availability  of  a 
fishery  management  plan  amendment 
and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  Mid-Atlantic  Fishery  Management 
Council  has  submitted  Amendment  7  to 
the  Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  for  review  by  the 


Secretary  of  Commerce.  Comments  are 
invited  from  the  public  on  the 
amendment  and  associated  documents. 
DATE:  Comments  will  be  accepted  until 
June  11, 1987. 

ADDRESS:  Send  comments  to  Richard 

Schaefer,  Acting  Regional  Director, 
Northeast  Regional  Office,  National 
Marine  Fisheries  Service,  14  Elm  Street, 
Gloucester.  MA  01930.  Mark  "Comments 
on  Atlantic  surf  clam  and  ocean  quahog 
plan"  on  the  envelope. 

Copies  of  the  amendment  and  its 
associated  documents  are  available 
from  John  C.  Bryson,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council.  Room  2115,  Federal  Building, 
300  South  New  Street,  Dover,  DE 19901- 
6790. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  Nichols  (plan  coordinator),  617- 
281-3600.  ext.  232. 

SUPPt-EMENTARY  INFORMATION:  The  FMP 

and  this  amendment  were  prepared 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

This  amendment  proposes  measures 
to  (1)  change  the  quarterly  quota 
allocation  for  the  Georges  Bank  area 
from  10% — 40% — 40% — 10%  to  25%  for 
each  quarter,  (2)  remove  for  all  areas  the 
5,000  bushel  threshold  for  transfer  of 
unharvested  quota  from  one  quarter  to 
the  next,  (3)  add  the  provision  that  any 
unharvested  quota  in  the  Nantucket 
Shoals  and  Georges  Bank  areas  be 
distributed  proportionally  among  the 
remaining  quarters  of  the  year,  (4) 
remove  the  10%  limit  on  carryover  of 
unharvested  quota  from  one  year  to  the 
next,  (5)  require  annual  renewal  of 
vessel  permits,  and  (6)  change  the 
regulations  to  enhance  prosecution  and 
enforcement. 

Proposed  regulations  for  this 
amendment  will  be  published  within  15 
days. 
(18U.S.C.  IBSle/se^.) 

Dated:  April  14, 1987. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
(FR  Doc.  87-8721  Filed  4-14-87;  5:05  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  87-4011 

National  Animal  Damage  Control 
Advisory  Committee;  Criteria  for 
Membership  Selection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  document  specifies  the 
final  criteria  that  has  been  adopted  by 
the  Secretary  of  Agriculture  in  selecting 
organizations  for  membership  on  the 
National  Animal  Damage  Control 
Advisory  Committee  (NADCAC).  The 
NADCAC  is  being  formed  to  provide 
advice  to  the  Secretary  of  Agriculture  on 
policies,  program  issues,  and  research 
needed  to  conduct  the  Animal  Damage 
Control  (ADC)  program,  of  the  Animal 
and  Plant  Health  Inspection  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Fichtner,  Acting  Deputy 
Administrator  for  Animal  Damage 
Control,  APHIS,  USDA.  Room  No.  1624 
South  Building,  14th  and  Independence 
Avenue.  SW.,  Washington,  DC  20250, 
Area  Code  (202)  447-2054. 
SUPPLEMENTARY  INFORMATION:  On 
November  6, 1986,  the  Animal  and  Plant 
Health  Inspection  Service  published  a 
notice  in  the  Federal  Register  (51  FR 
40345)  which  set  forth  eight  criteria  that 
the  Secretary  of  Agriculture  proposed  to 
use  in  selecting  organizations  for 
membership  on  the  NADCAC.  The 
NADCAC  is  being  formed  to  provide 
advice  to  the  Secretary  of  Agriculture  on 
policies,  program  issues,  and  research 
needed  to  conduct  the  ADC  program  of 
USDA.  The  NADCAC  is  also  intended  to 
serve  as  a  public  forum  which  will 
enable  those  affected  to  have  a  voice  in 
the  ADC  program's  policies. 

The  November  6  notice  invited  the 
submission  of  written  comments  on  the 


proposed  criteria  for  31  days  until 
December  8, 1986.  Based  on  the 
comments  received,  the  Secretary  will 
use  the  same  eight  criteria  as  the  final 
criteria  in  selecting  organizations  for  the 
NADCAC: 

1.  National  in  scope. 

2.  Non-Federal  (except  for 
congressionally  directed). 

3.  Experience  in  cooperative  working 
relationships. 

4.  Tradition  of  national  public  interest 
and  service. 

5.  Record  of  achievement  in  national 
public  interest  goals. 

6.  Subject  matter  knowledge  and 
experience. 

7.  Represents  clients  fairly  and 
comprehensively. 

8.  Continuing  interest  in  ADC. 
This  notice  is  given  in  compliance 

with  the  Federal  Advisory  Committee 
Act  (Public  Law  92-468). 

Doe  in  Washington.  DC.  this  13th  day  of 
April,  1987. 

Bert  W.  Hawkins, 

Admmistrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  87-8656  Filed  4-lft-87;  8:45  am) 

BILUNG  CODE  M1fr-34-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Case  No.  OEE-3-86] 

Order  Renewing  Temporary  Denial  of 
Export  Privileges;  Bollinger  GmbH  et 
al. 

In  the  matter  of:  Bollinger  GmbH. 
Roseggergasse  34. 1160  Vienna.  Austria; 
Leopold  Hrobsky,  Donaufelderstrasse  38.  Stg. 
4.  Apt.  4, 1210  Vienna.  Austria;  Dietmar 
Ulricltshofer.  with  addresses  at 
Kirchenstrasse  1.  3061  Ollersbach,  Austria 
and  c/o  Bollinger  GmbH,  Roseggergasse  34. 
1160  Vienna.  Austria  and  Vrablicz  and 
Company,  Steinergasse  11. 1170  Vienna, 
Austria.  Respondents. 

The  Office  of  Export  Enforcement, 
International  Trade  Administration, 
United  States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  S  388.19  of  the  Export  Administration 
Regulations,  15  CFR  Parts  368-399  (1986) 
(the  Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  50 
U.S.C.  app.  Sections  2401-2420  (1982),  as 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L.  99-64, 


99  Stat.  120  (July  12, 1985)  (the  Act),  has 
asked  the  Deputy  Assistant  Secretary 
for  Export  Enforcement  to  renew  an 
order  temporarily  denying  all  United 
States  export  privileges  to  Dietmar 
Ulrichshofer  Bollinger  GmbH,  which  is 
owned  by  Dietmar  Ulrichshofer;  Leopold 
Hrobsky;  and.  Vrablicz  and  Company 
(hereinafter  collectively  referred  to  as 
respondents).  Ulrichshofer,  who  is 
subject  to  an  outstanding  indictment  in 
the  U.S.  District  Court  for  the  Central 
District  of  California  for  conspiracy  to 
violate  U.S.  export  controls  and  is  a 
fugitive  from  U.S.  justice,  resides  in 
Ollersbach.  Austria;  all  of  the  other 
respondents  reside  in  Vienna.  Austria.' 
The  initial  order  was  issued  on  August 
12, 1986  (51  FR  29509,  August  18, 1986) 
and  renewed  on  October  11, 1986  (51  FR 
37210,  October  20. 1986),  December  10, 
1986  (51  PR  44655,  December  11, 1986) 
and  February  8, 1987  (52  FR  4632, 
February  13. 1987). 

In  its  renewal  request  dated  March  20, 
1987,  the  Department  states  that,  as  a 
result  of  an  ongoing  investigation,  it  has 
reason  to  believe  that  respondents  have 
conspired  and  acted  in  concert  to 
violate  the  Act  and  the  Regulations.  The 
Department  has  reason  to  believe  that 
the  purpose  of  the  conspiracy  is  to 
obtain  U.S.-origin  goods  from  third 
countries  for  ultimate  destination  in 
proscribed  countries,  without  obtaining 
the  required  authorization  from  the 
Department  for  such  shipments.  The 
Department  has  reason  to  believe  that 
respondents  have  participated  in  the 
unauthorized  reexport  of  U.S.-origin 
commodities,  including  computer 
equipment  and  peripherals,  from  Austria 
to  proscribed  destinations,  without 
authorization  from  the  Department 
Indeed,  the  Department  previously 
provided  a  statement  by  the  U.S. 
Customs  Attache  in  Austria  that  his 
aspect  of  the  investigation  has  revealed 
that  respondent  Vrablicz,  on  August  5, 
1986,  reexported  such  commodities  to 
Czechoslovakia,  which  commodities 
were  "owned"  by  respondent  Bollinger. 
The  Department  further  has  shown  that 
a  statement  given  by  the  Customs 
Attache  indicates  that  respondents 


'  Werner  Bnichhausen.  a  co-derendant  named  in 
the  indictment  along  with  Ulrichshofer  was  just 
convicted  in  February  20. 1987,  in  the  U.S.  DislricI 
Court.  Los  Angeles,  California  in  connection  «vith 
some  of  the  export  control  violation  activities 
underlying  tie  Ulrichshofer  indictment. 
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currently  have  in  their  possession  dnu 
control  in  Vienna,  Austria,  additional 
U.S.-origin  equipment  which  requires 
authorization  from  the  Department  to 
permit  its  reexport  from  Austria.  The 
Department  has  shown  that  there  is  a 
presumption  of  denial  for  any  request 
seeking  authorization  to  reexport  this 
U.S. -origin  equipment  to  proscribed 
destinations  and  states  that  in  any 
event,  no  such  authorization  has  been 
requested.  Nevertheless,  the  Department 
has  reason  to  believe  that  respondents 
may  attempt  to  reexport  these  U.S.- 
origin  goods  to  proscribed  destinations. 

The  Department  states  that  the 
investigation  gives  it  reason  to  beUeve 
that  the  violations  under  investigation 
were  deliberate  and  covert.  The 
Department  has  shown  that  respondents 
Ulrichshofer  and  Hrobsky  directed  sales 
of  commodities  covered  by  the 
investigation  to  the  Soviet  Bloc.  The 
Department  has  also  shown  that 
Ulrichshofer  is  involved  with  other 
parties  in  reexporting  U.S.-origin 
commodities  from  Austria  to  proscribed 
destinations  without  authorization  from 
the  Department.  Further,  since  the 
respondents  currently  have  possession 
and  control  of  U.S. -origin  goods  subject 
to  the  Act  and  the  Regulations,  the 
Department  states  that  violations  are 
Ukely  to  occur  again.  The  Department 
submits  that  renewal  of  the  temporary 
denial  order  naming  respondents  is 
necessary  for  the  purpose  of  giving 
notice  to  companies  in  the  United  States 
and  abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  likelihood  that 
respondents  will  continue  to  engage  in 
activities  which  are  in  violation  of  the 
Act  and  the  Regulations. 

Respondents  Vrablicz  submitted  to 
the  Deputy  Assistant  Secretary  a  letter 
dated  March  24, 1987  contesting  the 
Department's  request  for  renewal  of  the 
order.  This  letter  was  received  in  a 
timely  manner  and  copies  were 
provided  to  the  Department.  In  response 
to  the  Department's  allegation  that 
Vrablicz  has  continued  to  refuse  to 
provide  information  relevant  to  this 
case,  Vrablicz  contends  if  has  already 
proven  its  willingness  to  cooperate  with 
U.S.  authorities.  As  evidence  of  this 
asserted  cooperation,  Vrablicz  provides 
the  Deputy  Assistant  Secretary  with  a 
record  of  the  requests  made  of  the  firm 
by  the  Customs  Attache  in  Vienna 
during  a  February  24, 1987  meeting  and 
the  response  to  those  requests  dated  13 
March  1987.  These  two  documents  were 
not  provided  in  English  or  with  an 
English  translation  as  is  required  by  the 
Act  {§  388.7(e)).  Therefore,  these 


documents  are  not  helpful  to  support  the 
company's  contention  that  is  has  been 
cooperative.  But  assuming  arguendo  that 
Vrablicz  had  provided  some 
cooperation,  Uiat  alone  would  not 
necessarily  be  sufficient  to  show  that  a 
temporary  denial  order  is  no  longer 
needed.  If  the  Department  should 
become  sufficiently  satisfied  with 
Vrablicz's  (or  any  other  respondent's) 
level  of  cooperation  and  with  its 
explanation  of  its  past  involvement  with 
the  violations  that  are  under 
investigation,  this  order  could  be 
modified  upon  request  by  the 
Department. 

Based  on  the  showing  by  the 
Department,  and  given  that  no  other 
respondent  filed  opposition  to  the 
request  for  renewal,  I  find  that  renewal 
of  the  order  temporarily  denying  export 
privileges  to  respondents  is  necessary  in 
the  public  interest  to  prevent  an 
inmiinent  violation  of  the  Act  and  the 
Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

Accordingly,  it  is  hereby  Ordered. 

I.  All  outstanding  validated  export 
licenses  in  which  any  respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  OfBce 
of  Export  Licensing  for  cancellation. 

II.  The  respondents,  their  successors 
or  assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 


delivering,  storing,  using,  or  aisposing  oi 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
apphcable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for, 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by. 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges:  or  (b) 
order,  buy,  receive,  use.  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  §  388.19(e)  of  the  Regulations,  any 
respondent  may.  at  any  time,  appeal  this 
order  by  filing  with  the  Office  of  the 
Administrative  Law  Judges,  U& 
Department  of  Commerce,  Room  H- 
6716. 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230.  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  April  9, 
1987.  and  shall  remain  in  effect  for  60 
days. 
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VII.  In  accordance  with  the  provisions 
of  S  386.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  any  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Deputy  Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 
upon  each  respondent  and  pubUshed  in 
the  Federal  Register. 

Dated:  April  9, 1987. 
Theodora  W.  Wu, 

Deputy  Assistant  Secretary  for  Export 

Enforcement 

(FR  Doc.  87-8630  Filed  4-16-87;  6:45  am] 

BILUNQ  CODE  SS10-2S-M 


(Appliciation  #87-00001] 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  American  Film 
Marketing  Association.  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202-377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  CFR  Part  325  (50  FR  1804. 
January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  Section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 


Description  of  Certified  Conduct 

Expert  Trade 

Licensing  and  sales,  and  the 
facilitation  of  licensing  and  sales,  of 
distribution  rights  to  independently- 
produced,  English-language  motion 
pictores,  television  programs,  and  video 
recordings,  and  ancillary  rights  to  them 
(video  cassette  rights,  broadcast  or 
satellite  television  rights,  cable 
television  rights,  music  rights,  etc.).  All 
of  these  rights  are  referred  to  in  this 
notice  as  "Distribution  Rights". 

Experts  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Vir^  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

With  respect  to  the  licensing  and  sale 
of  ENstribution  Rights  in  the  Export 
Markets,  AFMA  and  its  Members  may 
engage  in  activities  related  to: 

1.  Promulgating  voluntary  model  sales 
contract  forms  among  the  AFMA 
Members; 

2.  Providing  services  to  AFMA 
Members  and  others  in  arbitration  of 
disputes  arising  over  the  terms  of 
licensing  or  sales; 

3.  Exchange  of  information  among 
AFMA  Members  regarding  all  aspects  of 
foreign  market  conditions  and 
customers; 

4.  Development  and  recommendation 
among  AFMA  Members  of  voluntary 
model  business  practices,  including 
methods  of  reducing  foreign  trade 
barriers,  improving  intellectual  propety 
protection,  and  expanding  markets: 

5.  Collection  and  dissemination 
among  AFMA  Members  of  foreign 
market  research  information; 

6.  Negotiation  and  agreement  with 
representatives  of  foreign  governments 
and  organizations  toward  reducing  trade 
barriers,  expanding  markets,  and 
improving  intellectual  property 
protection;  and 

7.  Certification  of  AFMA  Members  as 
to  such  matters  as  involvement  in 
transactions,  evidence  of  ownership, 
and  true  signatures. 

Members  (within  the  meaning  of 
§  325.2(1)  of  the  Regulations) 

ABC  Distribution  Company;  Arista 
Films,  Inc.;  Atlantic  International; 
Australian  Films  International.  Inc.; 
Alexander  Beck  Ents..  Inc.;  Cannon  Int'l 


Inc.;  Caroico  International,  N.V.; 
Cinetelfilms,  Inc.;  Concorde/New 
Horizons;  Cori  Films  International; 
Crown  Int'l  Pictures  Inc.;  De  Laurentiis 
Entertainment  Group;  Earl  Owensby 
Studios;  Embassy  Films,  Inc.;  Empire 
International;  Euramco  Int'l.,  Inc.;  Film 
Ventiu^s  Int'l..  Inc.;  Filmaccord  Inc.; 
Filmation  Associates;  Films  Around  the 
World.  Inc.;  F/M  Entertainment 
International,  Inc.;  Fries  Distribution 
Co.,  Globe  Export  Corp.;  Goldfarb 
Distributors,  Inc.;  Granat  Releasing 
Corp.;  Hemdale  Film  Corp.;  Inter-Ocean 
Film  Sales,  Ltd.;  Interaccess  Film  Dist.; 
Intercontinental  Releasing  Corp.; 
International  Film  Representatives; 
International  Video  Ent.;  Inter  Planetary 
Pictures;  ITC  Entertainment,  Inc.;  J.E.R. 
Pictures,  Inc.;  Jad  Fibn  Int'l.  Inc.;  K.R.G. 
Film  Sales;  Kodiak  Films,  Inc.;  Lorimar- 
Telepicutures  Corporation;  Manley 
Productions;  Manson  International; 
Media  Home  Entertainment;  MGM/UA 
Distribution  Co.;  Miracle  Films,  Inc.; 
Nelson  Entertairunent,  Inc.;  New  Line 
Int'L  Releasing;  New  World  Pictures 
Inc.;  Noble  Productions;  OKCO/Trilogy 
Licensing  Corp.;  Omega  Entertainment; 
Orion  Pictures  Int'l.;  Overseas  Filmgroup 
Inc.;  P.C.  Films  Corp.;  Peregrine  Film 
Dist..  Inc.;  Reel  Movies  International; 
RKO  Programmes  International;  The 
Samuel  Goldwyn  Company;  Shapiro 
Entertainment  Corp.;  Showtime/The 
Movie  Channel;  Silversfein  Int'l.  Corp.; 
Simcom  Int'l.,  Inc.;  Skouras  Pictures. 
Inc.;  Trans  World  Entertainment; 
Transcontinental  Pic.  Ind.;  Troma,  Inc.; 
UAA  Films,  Inc.;  Universal  City  Studios, 
Inc.;  The  Vista  Organization 
Partnership. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

Dated:  April  10. 1987. 
George  Muller. 

Acting  Director,  Off  ice  of  Export  Trading 
Company  Affairs. 

(FR  Doc  87-8716  Filed  4-16-87;  8:45  amj 
HLUNQ  CODE  3S10-0R-M 


National  Oceanic  and  Atmospheric 

Administration 

Intent  To  Update  a  Special  Study  of 
State  Coastal  Zone  Management 
Programs. 

agency:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
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action:  Notice  of  intent  to  undertake  a 
special  study  of  state  coastal  zone 
management  programs  in  response  to 
the  Presidential  Directive  on  national 
energy  security. 

summary:  On  June  6, 1986,  the  President 
announced  a  new  effort  to  preserve  the 
nation's  energy  resources.  As  part  of  the 
directive,  he  instructed  the  Secretary  of 
Commerce  to  ".  .  .  begin  a  review  of 
State  coastal  zone  management 
programs  to  advance  the  'national 
interest'  in  energy  security."  Included  in 
the  Directive  was  the  specific  charge  to 
seek  to  streamline  permitting  processes. 

The  state  coastal  zoo  management 
programs  are  most  directly  involved  in 
energy  development  through  their 
permitting  processes.  This  includes 
direct  permitting  of  activities  (e.g. 
construction  permits  on  land}  as  well  as 
broader  approval  actions  such  as  the 
Federal  consistency  provisions  imder 
§  307  of  the  Coastal  Zone  Management 
Act  (CZMA).  Permit  simplification  is  a 
basic  objective  of  the  CZMA  as 
expressed  in  §303(2)(F)  which  declares 
that  each  program  must  provide  for  the 
"the  coordination  and  simpliHcation  of 
procedures  in  order  to  ensure  expedited 
governmental  decisionmaking  for  the 
management  of  coastal  resources". 
Since  the  first  coastal  program  was 
approved  in  1976,  the  participating 
states  have  engaged  in  a  number  of 
efforts  to  comply  with  this  objective.  In 
response  to  the  Presidential  Directive 
and  pursuant  to  the  authority  of  the 
CZMA,  the  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM)  is 
undertaking  a  study  which  will  identify 
successful  permit  simplification  efforts 
and  use  these  as  a  basis  for  specific 
recommendations  to  the  coastal  zone 
management  programs.  The  study  will 
include  three  tasks. 

Task  1:  Current  status  of  state 
permitting  systems. 

This  task  will  develop  a  description  of 
the  overall  permitting  structure  of  each 
participating  coastal  zone  management 
program  and  will  document  any  efforts 
undertaken  by  the  state  to  simplify  and 
shorten  its  permitting  process.  The  types 
of  streamlining  methods  that  OCRM  will 
review  will  include,  but  not  be  limited 
to:  joint  permitting,  general  permitting, 
single  or  consolidated  permitting,  multi- 
agency  consultation,  designation  of 
specific  time  frames  for  agency  actions, 
and  delegation  of  decisions  to  lower 
governmental  levels.  Vehicles  for 
accomplishing  these  permitting 
improvements  may  include 
gubernatorial  executive  orders,  state 
laws,  regulations,  interagency 
memoranda  of  imderstanding,  inter- 
agency directives  and  informal 


agreements.  OCRM  will  use  the  results 
of  this  task  as  the  basis  for 
recommendations  for  improvements 
developed  in  task  3. 

Task  2:  In-depth  analysis  of  selected 
states. 

This  task  will  undertake  a  more 
detailed  analysis  of  the  permitting 
systems  of  three  to  six  states.  OCRM 
will  base  its  selection  of  the  states  to  be 
reviewed  on  the  scope  and  perceived 
effectiveness  of  the  states'  permit 
simplification  efiorts  as  well  as  their 
potential  applicability  to  other  coastal 
programs.  In  addition  to  its  analysis  of 
the  selected  states,  OCRM  may  also 
examine  in  detail  specific  permitting 
techniques  from  other  states  which 
appear  particularly  effective  from  the 
permit  simplification  viewpoint.  Some  of 
the  questions  that  OCRM  will  address  in 
the  analysis  are:  what  was  the  state's 
permit  issuance  process  prior  to  the 
establishment  of  the  permit 
simplification  technique;  how  did  the 
state  choose  the  permit  simplification 
technique;  what  were  the  state's 
experiences  in  implementing  the 
technique;  did  the  state  attempt  to 
implement  any  techniques  which  failed 
and  were  abandoned;  how  does  the 
technique  work;  what  improvements 
could  the  state  make  to  improve 
efficiency;  what  are  the  reactions  of 
state  and  local  officials,  business 
interests,  and  the  public  to  the 
technique;  and,  have  evaluators 
measure  the  success  of  the  technique 
in  terms  of  reduction  in  permit 
processing  time,  reduction  in  the  number 
of  permits  denied  or  issued  with 
conditions,  reduction  in  the  number  of 
permit  appeals,  or  reduction  in  the 
number  of  complaints  regarding  the 
permit  process? 

This  analysis  will  identify  the  key 
elements  in  the  successful  adoption  of 
each  permit  streamlining  technique.  It 
will  also  identify  the  types  of  permitting 
structures  where  the  technique  could  be 
successfully  applied. 

Task  3:  Development  of 
recommendations. 

The  coastal  program  profiles 
developed  in  task  1  and  the 
simplification  technique  analysis  in  task 
2  will  be  the  basis  for  specific 
recommendations  by  OCRM  to  the 
states  on  ways  to  improve  their  permit 
processing.  The  primary  focus  of  the 
recommendations  will  be  those  states 
and  permitting  processes  which  OCRM 
has  previously  identified  in  evaluations 
under  §  312  of  the  CZMA  or  other 
ongoing  reviews  as  needing 
improvement.  OCRM  will  provide 
technical  assistance  to  the  states  on  the 
implementation  of  these 


recommendations.  OCRM  anticipates 
completing  this  study  in  early  1988. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Marcella  R.  Jansen,  Policy  Analyst, 
Policy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
NOAA.  1825  Connecticut  Avenue  NW., 
Washington,  DC.  20235  (telephone:  202/ 
673-5100). 

Federal  Domestic  Assistance  Catalogue 
11.419  Coastal  Zone  Management  Program 
Administration. 

Dated:  April  13. 1987. 
Peter  L.  Tweedt. 
Director. 
(FR  Doc  87-8696  Filed  4-16-87;  8:45  ami 

BILUNG  CODE  SS1(MM-« 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to 
Procurement  List  1987  commodities  to  be 
produced  by  and  service  to  be  provided 
by  workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  May  19, 1987. 
address:  Committee  for  Fhirchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  29, 1986,  November  21, 1986, 
December  29, 1986  and  January  20, 1987 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (51  FR  30899,  42129, 
46908  and  52  FR  2143)  of  proposed 
additions  to  Procurement  List  1987. 
November  3, 1986  (51  FR  39945).  A 
comment  was  received  with  respect  to 
the  proposed  addition  of  Water  Bag, 
Nylon  Duck,  NSN  8465-01-185-5511  as 
the  result  of  the  Committee  staff  having 
notified  the  current  contractor  of  the 
proposed  addition.  The  contractor  was 
requested  to  include  its  annual  sales  to 
all  sources  if  it  elected  to  submit 
comments.  That  firm  responded  and 
indicated  that  the  loss  of  the  water  bag 
contract  would  have  a  significant 
negative  impact  on  the  firm  in  that  the 
contract  represented  15%  of  all  revenue 
projected  for  the  coming  vear  in  its 


t2:>«n 
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industrial  sewing  department.  It  stated 
further  that  it  had  acquired  additional 
machinery  specitically  boilt  to  meet  the 
requirements  of  its  contract  and  has 
hired  and  trained  additional  labor 
specifically  for  the  contract 

Since  the  firm  did  not  state  its  total 
annual  sales,  but  related  the  loss  to 
sales  of  its  industrial  sewing  department 
only,  a  second  certified  letter  was  sent 
to  it  indicating  that  the  comments 
related  to  its  current  contract  which 
would  not  be  affected  by  the  proposed 
action.  The  firm  was  advised  that  if  the 
Committee  did  not  receive  additional 
information  which  related  to  possible 
impact  as  the  result  of  the  proposed 
action,  it  would  be  assumed  that  the 
impact  on  the  firm  would  not  be  severe. 
The  firm  did  not  submit  further 
comments. 

Based  on  the  information  available, 
the  impact  on  the  current  contractor  for 
the  water  bag  is  not  considered  to  be 
serious. 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4&-48c  85  Stat  Tl  and 
41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  and  service  procured  by 
the  Government. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  Procurement  List  1987: 

Commodities 

Boxspring 

721(>-0O-NIB-0005  Twin,  "38  x  80" 
7210-00-N1B-0006  Full.  "53  x  80" 

(Requirements  for  nonappropriated 
Fund  Activities  of  the  Armed  Forces 
only) 

Mattress  (Innerspring) 

7210-O0-NIB-O003  Twin,  "38  x  80" 
721(MX)-NIB-0004  Full.  "53  x  80" 

(Requirements  for  nonappropriated 
Fund  Activities  of  the  Armed  Forces 
only) 


Enamel,  Lacquer 

8010-00-598-5936 
8010-00-846-5117 
8010-00-852-9033 
8010-00-852-9034 
8010-00-988-1458 
8010-00-764-8434 
8010-00-848-0272 
8010-00-878-5761 
8010-00-910-8154 
8010-00-167-1139 
8010-00-348-7715 
8010-00-616-9143 
8010-00-616-9144 
8010-00-782-9356 
8010-00-181-7371 
8010-00-936-8366 
8010-00-936-8367 
8010-00-936-8370 

Enamel,  Primer  Coating 

801O-O0-297-0593 
8010-00-899-8825 

Water  Bag,  Nylon  Duck 

8465-01-185-5511 

Service 

Commissary  Shelf  Stocking 
Commissary  Branch  Store 
Mayport,  Florida 

Parts  Sorting 

McGlellan  Air  Force  Base,  California 

C.W.  FleldiOT, 

Execvtive  Director. 

(FR  Doc.  87-8793  Filed  4-16-87;  8:45  am) 

BILUNQ  CODE  M20-33-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Image  Recognition  Systems;  Meeting 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMAKV:  The  Defense  Science  Board 
Task  Force  on  Image  Recognition 
Systems  will  meet  in  closed  session  on 
June  16  and  July  23, 1987  at  the 
Pentagon,  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  Scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  study  the  current  status  and 
probable  near-  to  medium-term 
development  of  computer-based  image 
recognition  systems  with  emphasis  on 
the  potential  for  further  development  in 
"smart  weapons,"  especially  those  for 
attacking  ground  vehicles. 


In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  Meetings, 
concern  matters  listed  in  5  U.S.C. 
§  552(c)(1)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
April  13. 1W7. 
[FR  Doc  87-8701  Filed  4-16-87;  8:45  am] 

WLUMQ  COOC  MtO-01-M 


Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-436),  aimouncement  is  made 
of  the  following  conunittee  meeting: 
Name  of  Committee:  Army  Science 

Board  (ASB) 
Date  of  Meeting:  4  May  1987 
Time  of  Meeting:  0900-1600  hours 
Place:  Pentagon.  Washington,  DC 

Agenda:  The  Army  Science  Board 
Steering  Committee  will  meet  to  discuss 
the  status  of  the  various  Ad  Hoc 
Subgroups  and  Laboratory  Effectivess 
Reviews,  review  the  Army  Science 
Board  Standing  Operating  Procediu-es 
and  its  governing  Army  Regulations  15- 
8.  and  discuss  future  plans  of  the 
existing  five  Fimctional  Subgroups.  This 
meetings  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  Contact  the 
Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  fiu'ther 
information  at  (202)  695-7046. 
Sandra  F.  G«arhart. 

Administrative  Assistant  Army  Science 
Board. 
(FR  Doc.  67-8692  Filed  4-16-87;  8:45  am) 

BILUNO  COOC  37nM»-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  02-463),  aimouncement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB) 

Dates  of  Meeting:  6-7  May  1967 

Times  of  Meeting:  0830-1600  hours.  6 
May  1987.  08TO-1530  hours,  7  May  1987. 

Place:  U.S.  Army  Communications 
and  Electronics  Command  (CECOM), 
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Research,  Development  and  Engineering 
Center.  Fort  Monmouth,  New  Jersey 

Agenda:  The  ASB  Panel  will  visit  the 
CECOM  RD&E  Center  for  the  purpose  of 
gathering  data  for  the  conduct  of  the 
effectiveness  review  of  that  facility.  The 
meeting  will  consist  of  briefings  by  the 
RD&E  Center  staff,  interviews  with  the 
Project  Managers  and  interviews  with  a 
cross  section  of  the  RD&E  Center  staff. 
This  meeting  will  be  closed  to  the  public 
in  accordance  with  section  552(c)  of 
Title  5,  U.S.C,  specifically  subparagraph 
(1)  thereof,  and  Title  5.  U.S.C.  Appendix 
1,  subseciton  10(d).  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer.  Sally  Warner,  may  be  contacted 
for  further  information  at  (202)  695-3039 
or  695-7046. 
Sandra  F.  Gearfaart, 

Administrative  Assistant,  Army  Science 
Board. 

[FR  Doc.  87-8708  Filed  4-16-87;  8:45  am] 
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Corps  of  Engineers,  Department  of 
the  Army 

Coastal  Engineering  Research  Board; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  meeting: 

Name  of  Committee:  Coastal  Engineering 
Research  Board  (CERB). 

Date  of  Meeting:  May  19-21, 1987. 

Place:  Corpus  Christi  Marriott,  Corpus 
Christi,  Texas. 

Time:  8:30  a.m.  to  4:45  p.m.  on  May  19;  8:00 
a.m.  to  4:30  p.m.  on  May  20;  8:00  a.m.  to  11:30 
a.m.  on  May  21. 

Proposed  Agenda:  The  May  19  session  will 
consist  of  a  review  of  previous  CERB 
business,  an  update  of  FY  87  Coastal 
Engineering  R&D  Program,  the  status  of 
recommendations  to  the  Chief  of  Engineers, 
presentations  and  discussions  on  Private 
Sector  Initiative,  Dredging  Program,  Coastal 
Geology  and  Geotechnology  R&D  Needs  in 
the  Corps,  an  overview  of  Galveston  District 
projects.  Southwestern  Division  Research 
Needs,  Preliminary  Results  of  SUPERDUCK 
Surf  Zone  Experiments,  Cresent  City  Delosse 
Monitoring  F>roject,  Mouth  of  the  Colorado, 
Corpus  Cluisti  Inner  Harbor  Shoaling  Study, 
and  a  tour  briefmg. 

A  Held  trip  to  Corpus  Christi  North  Beach, 
Mouth  of  the  Colorado,  Corpus  Christi  Inner 
Harbor,  and  King  Ranch  Shrimp  Mariculture 
Site  is  planned  for  May  20,  with  a  discussion 
of  the  Held  trip  scheduled  following  the 
return  to  the  hotel. 


The  session  on  May  21  will  consist  of 
presentations  and  discussions  on  Biperiodic 
Waves  in  Shallow  Water  and  North  Central 
Division  Research  Needs,  recommendations 
by  members  of  the  Board,  and  selection  of 
date  and  place  for  the  next  CERB  meeting. 

This  meeting  is  open  to  the  public; 
participation  by  the  public  is  scheduled  for 
9:15  a.m.  on  May  21.  The  public  may  attend 
the  tour  on  May  20,  but  must  provide  their 
own  transportation. 

The  entire  meeting  is  open  to  the  public 
,  subject  to  the  following: 

1.  Since  seating  capacity  of  the  meeting 
room  is  hmited,  advance  notice  of  intent  to 
attend,  although  not  required,  is  requested  in 
order  to  assure  adequate  arrangements  for 
those  wishing  to  attend. 

2.  Oral  participation  by  public  attendees  is 
encouraged  during  the  time  scheduled  on  the 
agenda;  written  statements  may  be  submitted 
prior  to  the  meeting  or  up  to  30  days  after  the 
meeting. 

Inquiries  and  notice  of  intent  to  attend  the 
meeting  may  be  addressed  to  Colonel 
Dwayne  G.  Lee,  Executive  Secretary,  Coastal 
Engineering  Research  Board.  U.S.  Army 
Engineer  Waterways  Experiment  Station. 
P.O.  Box  631.  Vicksburg.  Mississippi  39180- 
0631. 

Dwayne  G.  Lee, 

Colonel,  Corps  of  Engineers,  Executive 
Secretary. 

(FR  Doc.  87-8633  Filed  4-16-87;  8:45  am] 
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DEPARTIMENT  OF  EDUCATION 

National  Advisory  Council  on 
Continuing  Education;  Meeting 

agency:  National  Advisory  Council  on 
Continuing  Education,  Education. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Advisory 
Council  on  Continuing  Education.  It  also 
describes  the  functions  of  the  Council. 
Notice  of  meetings  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  April  29-May  1. 1987. 

ADDRESS:  Conference  Room  D.  Ramada 
Renaissance.  1143  New  Hampshire  Ave.. 
NW..  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Buestrin,  National  Advisory 
Council  on  Continuing  Education.  2000  L 
Street,  NW..  Suite  560.  Washington.  DC. 
20036.  Telephone:  (202)  634-6077. 

SUPPtXMENTARY  INFORMATION:  The 

National  Advisory  Council  on 


Continuing  Education  is  established 
under  Section  117  of  the  Higher 
Education  Act  (20  U.S.C.  1109),  as 
amended.  The  Council  is  established  to 
advise  the  President,  the  Congress,  and 
the  Secretary  of  the  Department  of 
Education  on  the  following  subjects: 

(a)  An  examination  of  all  federally 
supported  continuing  education  and 
training  programs,  and 
recommendations  to  eliminate 
duplication  and  encourage  coordination 
among  these  programs: 

(b)  The  preparation  of  general 
regulations  and  the  development  of 
policies  and  procedures  related  to  the 
administration  of  the  Higher  Education 
Act  with  regard  to  continuing  education; 
and 

(c)  Activities  that  will  lead  to  changes 
in  the  legislative  provisions  of  federal 
laws  affecting  continuing  education  and 
training  programs. 

The  meetings  of  the  Council  are  open 
to  the  public.  However,  meetings  are 
held  in  a  small  conference  room  to 
minimize  costs  and  those  interested  in 
attending  are  asked  to  call  the  Council's 
office  beforehand  so  accommodation 
can  be  made  to  provide  extra  seating  for 
them. 

The  Executive  Committee  will  meet 
from  6:30  p.m.  to  9:00  p.m.  on  April  29, 
and  the  full  Council  will  meet  from  8:00 
am  to  5:00  p.m.  on  April  30  and  from  8:00 
a.m.  to  12:00  p.m.  on  May  1, 1987. 

The  proposed  agenda  includes: 
Changes  in  Charter 
Pending  Changes  in  Committee 

Management  Regulations 
Pending  Changes  in  Federal  Advisory 

Committee  Act 
Expanded  NACCE  mandate  as  of  1986 

Reauthorization 
Provisions  in  the  Higher  Education 

Technical  Amendments 
Personnel  Matters 
Budget — Expenditures  made  and 

planned 
Report  on  Ongoing  Research 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Continuing 
Education,  2000  L  Street.  NW..  Suite  560. 
Washington,  DC  20036. 

Signed  at  Washington,  DC,  on  April  1, 1987. 
Mary  W.  Hansen, 
Special  AssistanL 

[FR  Doc.  87-8382  Filed  4-16-87;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 
(Bf>A  File  No«:  WP-87  and  TR-«7] 

Public  Comment  Forum  and  Close  of 
Written  Comment  Period  in  BonrteviMe 
Power  Administration  19t7  Wholesale 
Power  Rate  Ai^uatroanl  and 
Transmission  Rate  Adjustment 
Proceedings 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Notice.  BPA  File  Nos.:  WP-87 
and  TR-87.  BPA  requests  that  all 
documents  regarding  wholesale  power 
rates  contain  the  file  number 
designation  WP-87.  Those  comments 
pertaining  to  transmission  rates  should 
be  designated  TR-87. 

summary:  On  December  30, 1986,  BPA 

published  notices  of  "Proposed 
Wholesale  Power  Rate  Adjustment, 
Public  Hearings,  and  Opportunities  for 
Public  Review  and  Comment,"  51  FR 
47108,  and  "Proposed  Transmission  Rate 
Adjustment,  Public  Hearings,  and 
Opportunities  for  Public  Review  and 
Comment,"  51  FR  47144.  In  these  notices, 
BPA  scheduled  a  series  of  public  Reld 
hearings  regarding  BPA's  wholesale 
power  and  transmission  rates  proposals. 
BPA  also  announced  that  a  second 
series  of  field  hearings  would  be 
considered.  The  first  series  of  field 
hearings  was  held  February  3  through 
February  12, 1987.  At  this  time.  BPA 
announces  a  second  public  comment 
forum,  in  Portland  Oregon,  on  April  30, 
1987. 

BPA  also  announces  that  the  deadline 
for  submitting  written  comments  on  the 
wholesale  power  and  transmission  rates 
proposals  is  5  p.m.  POT  on  Friday,  May 
15, 1987. 

DATES:  The  public  comment  fomm  fs 
scheduled  for  Thursday,  April  30, 1987. 
at  7:00  p.m.,  in  the  Klamath  Room.  Red 
Lion  Inn-Columbia  River,  1401  N. 
Hayden  Island  Drive.  Portland.  Oregon. 
The  comment  period  for  written 
comments  submitted  in  BPA  File  Nos. 
WP-87  and  TR-87  will  close  at  5  p.m. 
POT,  on  Friday,  May  15. 1987. 
Commenters  should  allow  sufficient 
time  for  mail  delivery  to  ensure  this 
deadline  is  met. 

ADDRESS:  Written  conmients  not 
submitted  at  the  rate  adjustment 
hearings  or  at  the  public  comment  forum 
should  be  submitted  to  Ms.  Donna  L. 
Ceiger,  Public  Involvement  Manager, 
Bonneville  Power  Administration,  P.O. 
Box  12999,  Portland,  Oregon  97212. 

FOR  FURTHER  INFORMATION  COKTACr 

Kathleen  S.  Johnson,  Public  Involvement 
Office,  at  the  address  listed  above,  503- 


230-3478.  Oregon  callers  outside 
Portland  may  use  800-452-8429;  callers 
in  California,  Idaho.  Montana,  Nevada, 
Utah,  Wyoming,  and  Washington  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager,  2OT  Queen  Anne  Avenue  North, 
Seattle.  Washington  98109,  206-*42-*130. 

Mr.  George  E.  Gwinnutt,  l,ower  Columbia 
Area  Manager,  Suite  288, 1500  Ptaza  Building, 
1500  NE.  Irving  Street,  Portland,  Oregon 
97208,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District  Manager, 
Room  206,  211  East  Seventh  Street,  Eugene. 
Oregon  97401,  503-687-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager,  Room  581,  We«t  920  Riverside 
Avenu*.  Spsluuie.  Washington  99201,  509- 
456-2518. 

Mr.  BonaU  K.  Rodewald.  Wenatdiee 
District  Manager,  P.O.  Box  741,  Wenatchee. 
WashiagtoR  98801,  509-662-4377,  extension 
379. 

Mr.  Ccor^  E.  Eskridge.  Montana  District 
Manager.  BtO  Kensington,  Missoula,  Montana 
59801,  406-32S-3060. 

Mr.  Thoma*  Wagenhoffer.  Snake  River 
Area  Manager,  West  101  Poplar,  Walla 
Walla,  Washington  99362.  509-522-6228, 
extension  701. 

Mr.  Robert  N.  LafTel,  Idaho  Falls  District 
Manager,  531  Lomax  Street,  Idaho  Falls, 
Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund,  Boise  District 
Manager,  Federal  Building.  550  W.  Fort 
Street.  Rm.  376.  Boise.  Idaho  83724,  206-334- 
9137. 

SUPPlfMENTARV  INFORMATION: 
L  Public  Comment  Forum 

The  Administrator,  in  consultation 
with  the  BPA  Area  Managers,  has 
determiBed  that  the  first  series  of  field 
hearings  provided  sufficient  opportunity 
for  public  comment  in  the  regional  areas 
of  Spokane,  Tacoma.  Everett,  and 
Richland,  Washington;  Burley,  Idaho; 
Jackson.  Wyoming;  and  Eugene,  Oregoru 
The  Administrator  has  determined  that 
a  public  comment  forum  in  the  Portland. 
Oregon  metropolitan  area  will  provide  a 
large  number  of  persons  an  additional 
opportunity  to  speak.  This  public 
comment  forum  is  scheduled  after  the 
formal  hearings  in  the  rate  case  to 
provide  the  public  an  opportunity  to 
comment  on  the  evidence  presented  in 
the  formal  proceedings. 

The  public  comment  forum  is 
schediiled  for  Thursday,  April  30, 1987, 
in  the  Klamath  Room.  Red  Lion  Inn- 
Columbia  River,  1401  N.  Hayden  Island 
Drive,  Portland,  Oregon.  Registration 
will  be  at  7  p.m..  and  the  comment  forum 
will  begin  at  7:30  pjn.  BPA  area  staff 
will  preside.  The  comments  submitted  at 
the  comment  forum  will  be  made  a  part 
of  the  Official  Record.  This  opportunity 
is  in  addition  to  the  opportimities  to 
submit  written  comments  throughout  the 
rate  proceeding. 


IL  Close  of  Written  Comment  Period 

BPA  has  to  date  received  well  over 
7,000  written  comments  from 
participants.  In  order  to  permit  the 
Administrator  an  opportunity  to 
consider  these  written  comments,  the 
Administrator  has  decided  to  close  the 
comment  period  for  written  comments 
on  Friday,  May  15. 1987.  This  dale  will 
permit  the  Administrator  to  include  in 
his  Draft  Record  of  Decision  the  written 
comments  received  from  the 
participants.  Comments  must  be 
received  by  5  p.m.  PDT  on  Friday,  May 
15, 1987,  in  order  to  be  included  in  the 
Official  Record  for  the  Administrator's 
consideration. 

Issued  in  Portland,  Oregon,  this  8th  day  of 
April  1987. 
Steven  G.  Iflckpk, 

Acting  Administrator. 

[FR  Doc.  87-8773  Filed  +-16-87;  8:45  amj 
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Economic  Regulatory  Administration 

[ERA  Docket  No.  S7-15-NG] 

Spot  IMarleet  Corp.;  Application  To 
Import  Natural  Gas  From  Canada 

AQENCY:  Department  of  Energy, 
Economic  Regulatory  Administration. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  March  18, 1987,  of  an  application 
filed  by  Spot  Market  Corporation  (SMC) 
for  blanket  authority  to  import  up  to  100 
Bcf  of  natural  gas  annually  for  a  two- 
year  period  beginning  on  the  date  initial 
deliveries  commence.  The  gas  would  be 
supplied  by  producers  in  the  Canadian 
Provinces  of  Alberta  and  British 
Columbia  and  sold  on  a  short-term  basis 
in  the  domestic  spot  market  to 
customers  that  are  expected  to  include 
gas  distributors,  pipelines,  electric 
utilities  and  industrial  or  agricultural 
users.  SMC  would  act  as  a  broker  and/ 
or  agent  on  behalf  of  U.S.  purchasers 
and  Canadian  suppliers.  The  specific 
terms  of  each  import  and  sale  would  be 
negotiated  on  an  individual  basis 
including  the  price  and  volumes.  SMC 
proposes  to  advise  the  ERA  of  the  date 
of  first  dehvery  of  the  import  and  submit 
quarterly  reports  describing  the 
particular  transactions.  Deliveries  of  this 
gas  will  take  place  at  existing  points  of 
interconnection  between  U.S.  and 
Canadian  pipeline  systems  all  across 
Canada. 
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SMC  is  currently  authorized  to  import 
for  spot  market  sales  up  to  50  Bcf  of 
Canadian  natural  gas  per  year  over  a 
two-year  term  beginning  on  the  date  of 
the  first  delivery.  At  this  time,  no  gas 
has  been  received  under  that 
authorization.  If  the  present  application 
is  approved  the  two  authorizations 
together  would  permit  SMC  to  import  a 
total  volume  of  300  Bcf. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  on  May  18, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.J.  Fleming,  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  GA-076. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-4819 
Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  Genera!  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW.,  (202)  586- 
6667 

SUPPLEMENTARY  INFORMATION:  The 

decision  on  this  application  will  be 
made  consistent  with  DOE's  gas  import 
policy  guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive,  parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

PubKc  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  Filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 


parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076.  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  They  must  be  filed  no 
later  than  4:30  p.m.  e.d.t..  May  18. 1987. 
The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  heso-ing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  SMC's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Docket  Room.  GA-076. 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  April  3, 1987. 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

[FR  Doc.  87-8719  Filed  4-16-87;  8:45  am] 
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I  Docket  No.  ERA  C&E-87-44;  OFP  Gas*  No. 
66025-4364-20-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  by 
Prime  Energy  Limited  Partnership 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  acceptance. 

SUMMARY:  On  March  20, 1987,  Prime 
Energy  Limited  Partnership  (Prime  or 
petitioner)  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(EKDE)  Requesting  a  permanent 
exemption  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  ("FUA"  or  "the  Act")  (42  U.S.C. 
8301  et  seq.)  for  its  proposed  65  MW 
combined  cycle  cogeneration  plant 
located  at  the  Marcal  Paper  Mills  Plant 
in  Elmwood  Park,  New  Jersey.  Title  II  of 
the  Act  prohibits  the  use  of  petroleum  or 
natural  gas  as  a  primary  energy  source 
in  a  new  powerplant  and  prohibits  the 
construction  of  any  such  facility  without 
the  capabiHty  to  use  an  alternate  fuel  as 
a  primary  energy  source.  The  exemption 
petition  was  based  on  a  lack  of  an 
alternate  fuel  supply  at  a  cost  which 
does  not  substantially  exceed  the  cost  of 
using  imported  petroleum.  Final  rule 
containing  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501,  and  503,  Final 
rules  setting  forth  criteria  and 
procedures  for  petitioning  for  this  type 
exemption  are  found  at  10  CFR  503.32. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 

SUPPLEMENTARY  INFORMATION  section 

below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190,  Washington,  DC  20585,  from  9:00 
a.m.  to  4:00  p,m,  Monday  through  Friday, 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 


BEST  COPY  AVAILABLE 
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from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  pubhc  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  June  1, 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs. 
Room  Gas-093.  Forrestal  Building.  1000 
Independence  Ave.,  SW.,  Washington. 
DC  20585. 

Docket  No.  ERA  C&E-87-44  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  Duchaine,  Coal  and  Electricity 

Division,  Office  of  Fuels  Programs, 

Economic  Regulatory  Administration, 

1000  Independence  Avenue.  SW.. 

Room  GA-093.  Washington,  DC  20585, 

Telephone  (202)  586-8233 
Steven  E.  Ferguson.  Esq.,  Office  of 

General  Counsel.  Department  of 

Energy,  Room  6A-113, 1000 

Independence  Avenue.  SW.. 

Washington,  DC  20585.  Telephone 

(202)  586-6947. 

SUPPPLEMENTARY  INFORMATION:  The 

proposed  facility  will  be  a  combined 
cycle  gas  turbine  cogeneration  plant. 
The  65  megawatt  cogeneration  plant  will 
utilize  one  Brown  Boveri  Corporation 
Type  8  gas  turbine  in  conjunction  with  a 
waste  heat  recovery  steam  generator 
and  a  steam  turbine.  Electricity 
generated  will  be  used  at  the  Marcel 
Paper  Mills  plant  and  sold  to  Jersey 
Central  Power  and  Light.  Steam 
generated  will  be  used  in  the  Marcel 
Paper  Mills  plant. 

Section  212(a)(l)(A)(ii)  of  the  Act 
provides  for  a  permanent  exemption  due 
to  lack  of  an  alternate  fuel  supply  at  a 
cost  which  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum. 

To  qualify,  the  petitioner,  pursuant  to 
10  CFR  503.32(a),  must  certify  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality 
necessary  to  conform  with  the  design 
and  operational  requirements  of  the 
proposed  unit; 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  §  503.6 
(cost  calculation)  of  the  regulations; 


(3)  No  alternate  power  supply  exists, 
as  required  under  §  503.8  of  the 
regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  the  regulations; 
and 

(5)  Alternate  sites  are  not  available, 
ae  required  under  §  503.11  of  the 
regulations. 

Iq  accordance  with  the  evidentiary 
requirements  of  §  503.32(b)  (and  in 
addition  to  the  certifications  discussed 
above),  the  petitioner  has  included  as 
part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

Id  processing  this  exemption  request. 
ERA  will  comply  with  the  requirements 
(rf  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Bivironmental  Quality's  implementing 
regulations,  40  CFR  1500  et  seq.;  and 
DOE  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quahty  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  EPA  will 
publish  a  Notice  of  Intent  to  prepare  an 
BIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
oompleted. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
the  petitioner  is  entitled  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provided  for 
in  this  notice. 

Issued  in  Washington,  DC,  on  April  13, 
1987. 

Robert  L  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

pit  Doc.  87-8718  Filed  4-16-87;  8:45  am] 

■ILUNQ  CODE  6450-01-M 


Energy  Information  Administration 

Changes  To  Energy  information 
Reporting  and  Record-Keeping 
Requirements 


AQENCY:  Energy  Information 
Administration,  DOE. 


ACTION:  Notice  of  changes  to  the 
inventory  of  energy  information 
reporting  and  record-keeping 
requirements. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents  and  other  interested  parties 
of  changes  to  the  inventory  of  current 
information  collections  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-611),  for  which  EIA  is  responsible. 
DOE  management  and  procurement 
assistance  collections,  which  are  the 
responsibility  of  the  Office  of 
Management  and  Administration,  are  no 
longer  included  in  these  notices. 

During  the  second  quarter  of  fiscal 
year  1987  (January  1, 1987,  through 
March  31, 1987),  changes  were  made  to 
the  October  1, 1987  inventory  of  DOE 
information  collections,  which  was 
published  in  the  Federal  Register,  51  FR 
37958  (October  27, 1986).  Changes  made 
during  the  first  quarter  were  published 
in  the  Federal  Register,  52  FR  4519 
(February  12, 1987).  The  second  quarter 
changes  are  listed  below,  and  include 
new  information  collections  approved 
by  the  Office  of  Management  and 
Budget  (OMB),  collections  extended, 
reinstated,  discontinued  or  allowed  to 
expire,  and  changes  to  continuing 
information  collections.  For  each  new 
requirement,  requirement  extension,  or 
requirement  reinstatement,  the  current 
DOE  control  or  form  number,  the  title, 
the  OMB  control  number,  and  the  OMB 
approval  expiration  date  are  listed  by 
the  DOE  sponsoring  office.  For  the  list  of 
discontinued  requirements,  the 
discontinued  date  is  shown  instead  of 
the  expiration  date.  If  applicable,  the 
appropriate  Code  of  Federal  Regulations 
citation  is  also  listed.  For  revised 
information  collections,  a  brief  summary 
of  the  type  of  revision  is  noted. 
Information  collections  not  utilizing 
structured  forms  are  designated  by  an 
asterisk  (*)  placed  to  the  right  of  the 
control  or  form  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Etta  Harris,  EI-73,  Energy  Information 
Administration,  Mail  Stop  lH-023, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-2165. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms 
may  be  obtained  by  contacting  the 
National  Energy  Information  Center,  EI- 
22,  Forrestal  Building,  U.S.  Department 
of  Energy,  Washington,  DC  20585,  (202) 
576-8800. 
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Statutory  Authority 

Sees.  5(a),  5(b).  13(b),  and  52,  Pub.  L  93- 
275,  Federal  Energy  Administration  Act  of 


1974,  (15  U.S.C  764(a),  764(b),  772(b),  and 
790(a)). 


Issued  in  Washington,  DC.  April  13. 1987. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards  Energy 
Infonnation  Administration. 


New  doe  Energy  Information  Coti£CTiONS  Approved  by  OMB 


CX>ENo. 


TM* 


control  No. 


Expiration 


CFRQtaiien 


Conaenalnn  and 
Renewable  Energy: 
Ce-63A/B 


Annual  Solar  Thermal  Collector  Manufacturers  Survey  and  Annual  Photovoltatc  Module  Manutacturers  Survey. 


19050172 


12/31/B9 


DOE  Energy  Information  Collections  Extended 


DOE  No. 


TiHe 


OMB 
control  No. 


Expiration 
date 


CFR  Otatan 


Economic  Regulakxy 
Administraboa 

ERA-424D 

ERA-746R* _. 


Energy  Information 

Adrnmtstration: 

EIA-14 

EIA-141 _ 

EIA-IM 

EIA-429 _. 

EIA-457A 

EIA-457e 

EIA-457C 

E1A-457D 

EIA-457E - — 

EIA-457F 

EIA-457Q 

EIA-457H 

EIA-782A 

EIA-782B— _. 

EIA-7e2C 

EIA-621 

EIA-856 

Federal  Energy 

Regulatary 

Commission: 

FERC-549* 


Tertiary  Proiect  Annual  Prepaid  Expenses  Report  Fonn_ 
Imports  and  Exports  o<  Natural  Gn 


Refinei's'  Monthly  Cost  Report _ __ 

Nalicnel  Survey  of  Fuel  Purchases  tor  Vehicles-Purchase  Log  and  Supptomanlary  Questionnaire.. 
Domestic  Crude  Oil  First  Purchase  Report . 


National  Survey  of  Fuel  Purchases  For  Vehtcles-BacKground  Questionnaire.. 

Residential  Energy  Consumption  Survey-Housmg  Unit  Record  Sheet 

Residential  Energy  Consumption  Survey-Household  Questionnaire 

Residential  Energy  Consumption  Survey-Rental  Agents 

Residential  Energy  Consumption  Survey-Quarterly  Survey  of  Fuel  Oil  I 

flaaiilimal  Energy  Conatanptior  Survey-Electnc  Utilities 

RoaidonliBi  Energy  Consumption  Survey-Natural  Gas  SuppNars... 
Residenbal  Energy  Consumption  Survey-Fuel  01  Supphar  Form.. 


FERC-581. 
FERC-687' 


Residential  Energy  Consumption  Survey-Uquified  Petroleum  Gas  Suppliora.. 

Monthly  Petroleum  Product  Sales  Report _ 

Reseller/Hetailer's  Monthly  Petroleum  Product  Sales  Report.. 


Monthly  Report  of  Petroleum  Products  Sold  into  States  lor  Comumplion 

Annual  Fuel  01  and  Kerosene  Sales  Report 

Monthly  Foreign  Crude  Oil  AcquisitKxi  Report 


Gas  Pipeline  Rates:  Natural  Gas  Policy  Act  Title  III  Transactions... 


Management  and  Procuremem  Reporting  and  Recordkeeping  RequiremenM .. 
Inderos  of  Essential  Poaver  Site  WitfKlrawals _ _ 


19030068 

19030061 


19050125 
19050068 

19050143 
19050086 

19050092 
19050082 
19050092 

19050092 
19050082 
19050082 
19060082 

19050092 
19050141 
19050138 
19050140 
19050018 
190501 56 


19020066 


19020130 
19020143 


06/30/87 
01/31/90 


06/X/e7 
05/31/87 
06/30/87 
06/31/67 
05/31/67 
05/31/87 
05/31/87 
06/31/87 
05/31/87 
05/31/87 

osm/87 

06/31/87 
06/30/87 
06/30/87 
06/30/87 
07/31/87 
06/30/87 


06/30/66 


02/28/90 
06/30/87 


10  CFR  Parts  212  78. 
10   CFR    Parts   205. 


580 


18  (7R  Part  284  Subparts 
A/D/E/F/H;  264.7-11. 
264102.  264106. 

264  122.  284  125.  etc. 

18  CFR  P«1  25. 


'  Does  not  utilize  a  structured  form. 


Reinstated  DOE  Energy  Information  Collections 

DOE  No. 

Tide 

OMB 
conkot  No. 

(M* 

CFRotakon 

Energy  Information 
Administration: 
NOf£ 

DOE  Energy  Information  Collections  Discontinued  oh  Allowed  to  Expire 


DOE  No. 


TWa 


OMB 

corrtrol  No. 


ExpinOon 


CFRcitalion 


Energy  Information 
Adminatratncv 
EIA-101 

International  Aflain 
and  Energy 
Emergerx^ea: 
IE-41 1 _ 


Monthly  Electric  B4I  Data.. 


Coordnated  Regional  Buk  Power  Supply  Program  Report.. 


19050128 


19010286 


03/31/87 


03/31/87 


Changes  in  Continuing  DOE  Energy  Information  Collections 


DOE  No.  as  previously  listed 


Federal  Energy  Regulatory  Commissiofr 
FERC-500*  and  FERC-SOS'  ..._ 


Changes 


Notica  of  Proposed  Rulemaking  revision  to  Nmg  requrements  as  mandated  by  the  Electric  Consumers  Protection  Act  of  1986. 


'  Does  nof  utilize  a  structured  form. 
iFR  Doc.  87-8720  Filed  4-16-87;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Project  Nos.  10186-000  et  al.] 

Hydroelectric  Power  Applications 
(Sauk  River  Hydro  et  al.);  Applications 
Filed  With  the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10188-000. 

c.  Date  Filed:  November  24, 1986. 

d.  Applicant:  Sauk  River  Hydro. 

e.  Name  of  Project:  Sloan  Creek 
Project. 

f.  Location:  In  Snoqualmie — Mt.  Baker 
National  Forest,  on  Sloan  Creek, 
Snohomish  County,  Washington. 
Township  29N  and  Range  12E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(aH25{r). 

h.  Contact  Person:  Lawrence  J. 
McMurtrey,  12122— 196th  NE.,  Redmond. 
WA  98052.  (206)  885-3986. 

i.  Comment  Date:  May  14, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Two 
diversion  structures  with  inlet 
elevations  of  3,200  feet  msl;  (2]  a 
bifurcated  penstock  16,500  feet  long  and 
24  inches  in  diameter  leading  to;  (3)  a 
powerplant  at  elevation  2,400  feet  msl 
containing  a  single  tiu-bine/generator 
unit  with  a  capacity  of  3.620  kW 
operating  at  800  feet  of  hydraulic  head; 
and  (4)  a  16-mile-long,  115-kV 
transmission  line.  The  applicant 
estimates  that  the  average  annual 
generation  would  be  19.04  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9,  AlO,  B,  C,  and  D2. 

2  a.  Type  of  Application:  PreHminary 
Permit. 

b.  Project  No.:  10189-000. 

c.  Date  Filed:  November  24, 1986. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Bum  Creek 
Project. 

f.  Location:  In  Snoqualmie — Mt.  Baker 
National  Forest,  on  Bum  Creek,  King 
County,  Washington.  Township  25N  and 
Range  12E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 


h.  Contact  Person:  Lawrence  J. 
McMurtrey,  12122— 196th  NE..  Redmond. 
WA  98052  (206)  885-3986. 

i.  Comment  Date:  May  14, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  diversion 
structure  with  an  inlet  elevation  of  3,200 
feet  msl;  (2)  a  penstock  6,200  feet  long 
and  24  inches  in  diameter  leading  to;  (3) 
a  powerplant  at  elevation  1,640  feet  msl 
containing  a  single  turbine/generator 
unit  with  a  capacity  of  3,440  kW 
operating  at  1,560  feet  of  hydrauhc  head; 
and  (4)  a  3-mile-long,  115-kV 
transmission  line.  The  applicant 
estimates  that  the  average  annual 
generation  would  be  15.34  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C.  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10211-000. 

c.  Date  Filed:  December  30, 1986. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Eagle  Creek 
Project. 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest,  on  Eagle  Creek.  King 
County.  Washington.  Township  26  N 
and  Range  HE. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Lawrence  J. 
McMurtrey.  12122-196th  NE..  Redmond. 
WA  98052  (206)  885-3986. 

i.  Comment  Date:  May  15. 1987 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  diversion 
structure  with  an  inlet  elevation  of  2.600 
feet  msl;  (2)  a  penstock  10.000  feet  long 
and  24  inches  in  diameter  leading  to;  (3) 
a  powerhouse  at  elevation  1.400  feet  msl 
containing  a  single  turbine/generator 
unit  with  a  capacity  of  1,980  kW 
operating  at  1,200  feet  of  hydraulic  head; 
and  (4)  a  2-mile-long,  115-kV 
transmission  line.  The  appHcant 
estimates  the  average  annual  production 
to  be  8.67  GWh.  The  approximate  cost  of 
the  studies  under  the  permit  would  be 
$40,000. 

k.  Purpose  of  Project:  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
follow  standard  paragraphs:  A5.  A7.  A9. 
AlO.  B.  C.  and  D2. 

4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10213-000. 

c.  Date  Filed:  December  30, 1986. 

d.  Applicant:  Skykomish  River  Hydro. 


e.  Name  of  Project:  Boulder  Creek 
Project. 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest,  on  Boulder  Creek. 
Snohomish  County.  Washington. 
Township  27N  and  Range  12E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Lawrence  J. 
McMurtrey.  12122-196th  NE..  Redmond. 
WA  98052  (206)  885-3986. 

i.  Comment  Date:  May  14, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Four 
diversion  structures  with  inlet 
elevations  of  2,800  feet  msl;  (2)  four 
penstocks  with  a  combined  length  of 
9,000  feet  and  18  inches  in  diameter 
leading  to;  (3)  a  power-plant  at  elevation 
1,800  feet  msl  containing  a  single 
turbine/generator  unit  with  a  capacity 
of  1,362  kW  operating  at  1,000  feet  of 
hydraulic  head;  and  (4)  a  9-mile-long, 
115-kV  transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  5.96  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C.  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10214-000. 

c.  Date  Filed:  December  30. 1986. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Evergreen  Creek 
Project. 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest,  on  Evergreen  Creek, 
Snohomish  County,  Washington. 
Township  27N  and  Range  12E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Lawrence  J. 
McMurtrey,  12122-196th  NE.,  Redmond. 
WA  98052  (206)  885-3986. 

i.  Comment  Date:  May  14, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Two 
diversion  structures  with  inlet 
elevations  of  3,000  feet  msl;  (2)  a 
bifurcated  penstock  10,000  feet  long  and 
30  inches  in  diameter  leading  to;  (3)  a 
poweiplant  at  elevation  2,200  feet  msl 
containing  a  single  turbine/generator 
unit  with  a  capacity  of  1,701  kW 
operating  at  800  feet  of  hydraulic  head; 
and  (4)  a  10-mile-long,  115-kV 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  7.45  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 
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k.  Purpose  of  Project  Applicant 
proposes  to  sell  the  power  generated  at 
the  proposed  facility. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B,  C.  and  D2. 

6a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10269-000. 

c.  Date  Filed:  January  28, 1987. 

d.  Applicant:  Washington  Hydro 
Development  Company. 

e.  Name  of  Project:  Jackman  Creek. 

f.  Location:  On  Jackman  Creek  within 
the  Snoqualmie-Mt.  Baker  National 
Forest  in  T35N,  R9E,  near  Concrete  in 
Skagit  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey,  12122— 196th  Avenue,  NE.. 
Redmond.  WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  14. 1987. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  A  36-inch-wide  concrete  intake 
structure  buried  in  the  stream  at 
elevation  1,500  feet;  (2)  a  15.000-foot- 
long.  120-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  9,958  kW; 
and  (4)  a  2-miIe-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  48.09  GWh  and 
the  estimated  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
to  be  $40,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.  B,  C  and  D2. 

7a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10270-000. 

c.  Date  Filed:  January  28, 1987. 

d.  Applicant:  Washington  Hydro 
Development  Company. 

e.  Name  of  Project:  Hatchery  Creek. 

f.  Location:  On  Hatchery  Creek  within 
the  Snoqualmie-Mt.  Baker  National 
Forest  in  T35N,  R8E,  near  Concrete  in 
Skagit  County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Lawrence  ]. 
McMurtrey,  12122— 196th  Avenue,  NE.. 
Redmond.  WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  14. 1987. 

j.  Description  of  Project:  The  proposed 
nm-of-the-river  project  would  consist  of: 
(1)  A  36-inch-wide  concrete  intake 
structure  buried  in  the  stream  at 
elevation  2,000-feet:  (2)  a  6,000-foot-long, 
18-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  2070  kW; 
and  (4)  a  2-mile-long  transmission  line. 


Applicant  estimates  the  average  annual 
energy  production  to  be  9.05  GWh  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  to  be 
$40,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B.  C  and  D2. 

8a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10273-000. 

c.  Date  Filed:  January  28, 1987. 

d.  Applicant:  Washington  Hydro 
Development  Company. 

e.  Name  of  Project:  Shannon  Creek 

f.  Location:  On  Shannon  Creek  within 
the  Snoqualmie-Mt.  Baker  National 
Forest  in  T38N,  R9E,  near  Concrete  in 
Whatcom  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey,  12122— 196th  Avenue,  NE.. 
Redmond,  WA  98052,  (206)  885-3986. 

i.  Comment  Date:  May  14, 1987. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  A  36-inch-wide  concrete  intake 
structure  buried  in  the  stream  at 
elevation  1,600-feet  (2)  a  6,000-foot-long, 
48-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  2.430  kW; 
and  (4]  a  10-mile-long  transmission  line. 
Apphcant  estimates  the  average  annual 
energy  production  to  be  10.64  GWh  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  to  be 
$40,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B.  C  and  D2. 

9  a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No.:  10307-000. 

c.  Date  Filed:  January  30. 1987. 

d.  Applicant:  Washington  Hydro 
Development  Company. 

e.  Name  of  Project:  Quartz  Creek 
Project 

f.  Location:  In  Snoqualmie-Mt.  Baker 
National  Forest,  on  Quartz  Creek,  Skagit 
County,  Washington.  Tov^rnship  35N  and 
Range  7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Lawrence  J. 
McMurtrey,  12122-196th  NK,  Redmond. 
WA  98052  (206)  885-3986. 

i.  Comment  Date:  May  15, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  diversion 
structure  with  an  inlet  elevation  of  1,200 


feet  msl;  (2)  a  penstock  7,000  feet  long 
and  18  inches  in  diameter  leading  to;  (3) 
a  powerplant  at  elevation  300  feet  msl 
containing  a  single  turbine/generator 
unit  with  a  capacity  of  1,207  kW 
operating  at  900  feet  of  hydraulic  head; 
and  (4)  a  2-mile-long,  115-kV 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  5.28  GWh.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $40,000. 

k.  Purpose  of  Project:  Applicant 
intends  to  sell  the  power  generated  at 
the  proposed  facihty. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B.  C.  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10317-000. 

c.  Date  Filed:  February  3. 1987. 

d.  Applicant:  Nooksack  River  Hydro. 

e.  Name  of  Project:  Clearwater  Creek. 

f.  Location:  On  Clearwater  Creek  in 
T38N,  R6E,  near  Van  Sandt  in  Whatcom 
Coimty.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr  Lawrence  J. 
McMurtrey.  12122-196th  Avenue,  NE.. 
Redmond.  WA  98052  (206)  885-3986. 

i.  Comment  Date:  May  14, 1987. 

j.  Description  of  Project  The  proposed 
run-of-the-river  project  would  consist  of. 
(1)  A  36-inch-wide  concrete  intake 
structure  buried  in  the  stream  at 
elevation  2,500  feet  (2)  a  27,000-foot- 
long,  84-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  5,768  kW; 
and  (4)  a  5-mile-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  25.27  GWh  and 
the  estimated  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
to  be  $40,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C  and  D2. 

11  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  6451-003. 

c.  Date  Filed:  June  30, 1986. 

d.  Applicant  Thornton  N.  Snider. 

e.  Name  of  Project:  San  Antonio  Creek 
Hydroelectric  Project. 

f.  Location:  On  San  Antonio  Creek, 
near  town  of  Sheep  Ranch,  in  Calaveras 
County,  California  (In  sections  2.  3.  9 
and  10  T4N,  R14E  MDB&M). 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Thornton  N. 
Snider,  P.O.  Box  670.  Turiock,  CA  95380. 
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i.  Comment  Date:  June  5, 1987. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  6-foot- 
high,  97-foot-long  diversion  dam  at 
elevation  2,650  feet  m.s.l.;  (2)  a  24-inch- 
diameter,  5,500-foot-long  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  400  kW 
operating  under  a  head  of  398  feet;  (4)  a 
12-kV,  1-mile-long  transmission  line;  and 
(5)  a  12-kV,  1-mile-long  existing 
transmission  line  owned  by  Pacific  Gas 
and  Electric  Company  (PG&E)  to  be 
reconductored.  The  estimated  1.24  GWh 
energy  generated  by  the  proposed 
project  would  be  sold  to  PG&E.  No 
recreational  facilites  are  proposed  by 
the  applicant.  The  project  cost  is 
estimated  to  be  $69a000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C.  and  Dl. 

12  a.  Type  of  Application:  License 
(Minor). 

b.  Project  No.:  9214-001. 

c  Date  Filed:  March  24. 1986. 

d.  Applicant:  Provo  Hydro  Associates. 

e.  Name  of  Project:  Murdock  Dam 
Hydro  Project. 

f.  Location:  On  Provo  River  in  Utah 
County.  Utah:  Section  6.  T8S,  R3E; 
SLB&M. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  VS.C.  791(a}-825{r). 

h.  Contact  Person:  Mr.  Michael  J. 
Graham,  P.O.  Box  N.  Manti,  UT  84642. 

i.  Comment  Date:  June  3. 1987. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Bureau  of  Reclamation's  Murdock  Dam 
and  Reservoir  and  would  consist  of:  (1) 
A  60-inch-diameter,  6-foot-long 
penstock;  (2)  a  powerhouse  with  an 
installed  capacity  of  200  kW  under  a 
head  of  23  feet;  (3)  a  tailrace  returning 
flow  to  the  Provo  River;  (4)  an 
underground  12.5-kV  transmission  line, 
about  100  feet  long;  and  (5)  appurtenant 
facilites.  The  applicant  estimates  that 
the  average  annual  energy  output  would 
be  1.178,373  kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  local  power 
company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  and  Dl. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10197-000. 

c.  Date  Filed:  November  24, 1966. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Skykomish 
Tributaries. 

f.  Location:  On  Skykomish  Tributaries 
within  the  Snoqualmie-Mt.  Baker 
National  Forest  in  Section  T27N,  RlOE, 
near  Index  in  Snohomish  County, 
Washington 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)^B25{r). 

h.  Contact  Person:  Mr.  Lawrence  ]. 
McMurtrey,  12122— 196th  Avenue,  NE.. 
Redmond.  WA  98052.  (206)  885-3988. 

i.  Comment  Date:  June  3, 1987. 

j.  Description  of  Project:  The  proposed 
nm-of-the-river  project  would  consist  of: 
(1)  A  36-inch-wide  concrete  intake 
strtjctuje  buried  in  the  stream  at 
elevation  2.600-feet;  (2)  a  20,349-foot- 
long,  24-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  4.408  kW; 
and  (4)  a  3-mile-long  transmission  line. 
Applicant  estimate  the  average  annual 
energy  production  to  be  23  GWh  and  the 
coat  of  the  work  to  be  performed  under 
the  preliminary  permit  to  be  $40,000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  a  C,  and  D2. 

14.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10272-OOa 

a.  Date  Filed:  January  28, 1987. 

d.  Applicant:  Washington  Hydro 
Development  Company. 

e.  Name  of  Project:  Thunder  Creek. 

f.  Location:  On  Thunder  Creek  within 
the  Snoqualmie-Mt.  Baker  National 
Forest  in  Section  T36N.  R9E,  near 
Concrete  in  Skagit  County,  Washington. 

9  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Lawrence  J. 
McMurtrey,  12122— 196th  Avenue,  NE., 
Redmond.  WA  98052,  (206)  885-3986. 

i.  Comment  Date:  June  4, 1987. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  Three  36-inch-wide  concrete  intake 
strscture  buried  in  the  stream  at 
elevation  2,000-feet;  (2)  a  laOOO-foot- 
long.  72-inch-diameter  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  2,494  kW; 
and  (4)  a  3-mile-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  10.9  GWh  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  to  be 
$40000. 

k.  Purpose  of  Project:  The  power 
produced  is  to  be  sold  to  the  local  power 
company. 

I,  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO.  B,  C.  and  D2. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10160-000. 

C  Date  Filed:  November  4. 1986. 
d.  Applicant:  Public  Utility  District  No. 
1,  Mason  County,  Washington.  Public 


Utility  District  No.  3,  Mason  County, 
Washington. 

e.  Name  of  Project:  Hamma  Hamma. 

f.  Location:  On  the  Hamma  Hamma 
River,  tributary  of  Hood  Canal,  in 
Mason  County.  Washington  near  the 
town  of  Eldon.  T24N..  R.3W.,  sec.  16  and 
sec.  21. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  John  Robertson, 
Manager.  Public  Utility  District  No.  1,  of 
Mason  County,  Washington,  North 
21971  Highway  101,  Shelton,  WA  96584 
(206)  877-5249. 

Ed  Blakemore,  Manager,  Public  Utility 
District  No.  3  of  Mason  County, 
Washington.  303  West  Cota,  Shelton. 
WA  98584  (206)  426-8255. 

Mr.  Benjamin  H.  Settle.  Heuston  Settle 
and  WWtehouse,  P.O.  Box  1400.  Angle 
Building,  Shelton,  WA  98584. 

Mr.  Albert  Liou.  Project  Manager. 
Hosey  and  Associates  Engineering 
Company.  Northup  West  Office  Park, 
Suite  190.  2820  Northup  Way.  Bellevue. 
WA  98004. 

i.  Comment  Date:  June  12, 1987. 

J.  Description  of  Project:  The  propose 
project  would  consist  of:  (1)  A  22-foot- 
high.  206-foot-long  diversion  dam  at 
elevation  376  feet,  with  an  ogee  type 
spillway  located  in  the  center  of  the 
dam,  above  Hanmia  Hamma  Falls, 
creating;  (2)  a  5-acre  impoundment  with 
a  storage  capacity  of  20  acre-feet;  (3)  a 
22-foot  by  20-foot  intake  structure  with 
trashracks,  an  emergency  closure  gate,  a 
sluice  gate,  fish  screens,  and  bypass 
system,  located  on  the  right  abutement 
of  the  dam;  (4)  a  5,000-foot-long  tuimel, 
to  include  a  vertical  shaft,  with  a 
diameter  varying  from  10  feet  to  12  feet; 
(5)  a  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  of  17  MW.  producing  an 
average  annual  energy  output  of 
69.200,000  kWh;  (6)  a  15-foot-wide.  1.5- 
mile-long  access  road  from  the  existing 
logging  road  to  the  powerhouse;  and  (7) 
a  1.900-foot-long,  115-kV  transmission 
line  tying  into  an  existing  Bonneville 
Power  Authority  System.  No  new  access 
road  will  be  needed  to  conduct  the 
studies.  The  Applicant  estimates  that 
the  cost  of  the  studies  to  be  conducted 
under  the  preliminary  permit  would  be 
$20,000. 

k.  Purpose  of  Project:  Project  power 
produced  by  the  project  will  be  used  to 
meet  the  AppHcant's  load  growth,  or  to 
offset  power  purchases  now  being  made 
by  the  applicants  to  supply  their 
customers. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  Aiq.  B,  C.  and  D2. 
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Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  Hie  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  apphcation,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 


apphcations  may  be  filed  in  response  to 
this  notice. 

A  competing  license  apphcation  must 
conform  with  18  CFR  4.3(){b)  (10)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  appHcant.  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
apphcation  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s]  named  in  this  public  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION",  "COMPETING 
APPUCATION".  "PROTEST-  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  F>roject  Number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Conunission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regidatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  An 


additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer.  Director.  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission.  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  and  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act.  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act  18  U.S.C.  82517 
(b),  that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  set  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
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copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  April  13. 1987. 
KenoMth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-8641  Filed  4-16-87;  8:45  am] 
BiLUNO  cooc  mr-at-M 

[Docket  No.  ER87-363-000] 

San  Diego  Gas  &  Electric  Co.;  FiHng 

April  9, 1987. 

Take  notice  that  on  April  3, 1987.  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  rate  schedule  changes 
to  factor  the  Firm  Transmission  Service 
Agreement,  Rate  Schedule  FERC  No.  60 
(Agreement)  between  San  Diego  Gas  * 
Electric  Company  and  Southern 
California  Edison  Company  (Edison). 

Under  the  terms  of  the  Agreement, 
SDG&E  will  make  available  to  Edison 
firm  transmission  service  between 
points  near  the  U.S.-Mexico  border  and 
San  Onofre. 

The  Agreement  provides  that 
whenever  the  California  Public  Utihties 
Commission  finds  a  new  overall  rate  of 
return  for  SDG&E's  retail  service  to  be 
reasonable  and  authorizes  rates  based 
on  such  new  rate  of  return  to  become 
effective,  rates  shall  be  redetermined 
and  assigned  an  effective  date  on  and 
after  the  effective  date  of  such  new  rate 
of  return.  Waiver  of  the  Commission's 
prior  notice  requirements  is  requested 
for  an  effective  date  of  January  1, 1987 
for  changes  relating  to  SDGiE's  rate  of 
return.  The  Agreement  also  provides 
Lhat  if  either  party  believes  that  for 
reasons  other  than  a  change  in  rate  of 
return  there  has  been  a  signiRcant 
change  in  SDG&E's  revenue 
requirements,  notice  may  be  given  that 
the  rates  be  redetermined.  Waiver  of  the 
Commission's  prior  notice  requirements 
is  requested  for  an  effective  date  of 
April  1, 1987  for  changes  relating  to 
SDG&E's  revenue  requirements. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Edison.  Any 
person  desiring  to  be  heard  or  to  protest 
this  application  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  23, 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  application  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

Ktiineth  F.  Plumb, 

Stcretary. 

(PR  Doc  67-8642  Filed  4-16-67;  8:45  am] 
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[Docket  No.  ER87-364-000] 

San  Diego  Gas  &  Electric  Co^  Filing 

April  9. 1987. 

Take  notice  that  on  April  3, 1967,  San 
EMego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  rate  schedule  changes 
to  the  following  Agreements  between 
SDG&E  and  Southern  California  Edison 
Company  (Edison). 

1.  Short-Term  Transmission  Service 
Agreement,  Rate  Schedule  FERC  No.  58. 

2.  Intemiptible  Transmission  Service 
Agreement,  Rate  Schedule  FERC  No.  59. 

Under  the  terms  of  the  Agreement, 
SDG&E  will  make  available  to  Edison 
firm  transmission  service  between 
points  near  the  U.S.-Mexico  border  and 
San  Onofre. 

The  Agreements  provided  that  if 
either  party  beheves  that  for  reasons 
other  than  a  change  in  rate  of  return 
there  has  been  a  significant  change  in 
SDG&E's  revenue  requirements,  notice 
may  be  given  that  the  rates  be 
redetermined.  Waiver  of  the 
Commission's  prior  notice  requirements 
is  requested  for  an  effective  date  of 
February  1, 1988  for  changes  relating  to 
SDG&E's  revenue  requirements. 

The  Agreements  also  provide  that 
whenever  the  California  Public  Utilities 
Commission  finds  a  new  overall  rate  of 
return  for  SDG&E's  retail  service  to  be 
reasonable  and  authorizes  rates  based 
on  such  new  rate  of  return  to  become 
effective,  rates  shall  be  redetermined 
and  assigned  an  effective  date  on  and 
after  the  effective  date  of  such  new  rate 
of  return.  Waiver  of  the  Commission's 
prior  notice  requirements  is  requested 
for  an  effective  date  of  January  1. 1987 
for  changes  relating  to  SDG&E's  rate  of 
return. 

Finally,  the  Agreements  provide  that 
scheduling  and  dispatching  fees  shall  be 
redetermined  by  SDG&E  once  each  year 
based  on  SDG&E's  annual  budget  for 
load  dispatching  and  production  section 
function  expenses  for  that  year.  Waiver 
of  the  Commission's  prior  notice 
requirements  is  requested  for  an 
rffective  date  of  January  1. 1987  for 
changes  relating  to  SDG&E's  scheduling 
and  dispatching  fees. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commissior  of  the 
State  of  Califonia  and  Edison.  Any 
person  desiring  to  be  heard  or  to  protest 
this  application  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NR,  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  23. 1987.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kemwtii  F.  Plumb. 

Secretary. 

[FR  Doc.  87-8643  Filed  4-16-87;  8:45  am] 

BILUNO  cooc  C/W-OI-II 


Office  of  Conservation  tmd 
Renewable  Energy 

Research  and  Development 
Cooperative  Ventures;  Inquiry  and 
Request  for  Public  Comment 

agency:  Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy. 

ACTION:  Notice  of  inquiry. 

summary:  The  Department  of  Energy 
(DOE),  Office  of  Conservation  and 
Renewable  Energy,  is  exploring  possible 
interest  in  the  formation  of  cooperative 
ventures,  consisting  of  two  or  more 
private  sector  organizations  for  the 
purpose  of  undertaking  pre-commercial, 
applied  research  and  development  in 
conservation  and  renewable  energy 
technologies.  This  notice  describes  the 
quahfications  of  such  cooperative 
ventures  and  requests  public  comment 
on  the  potential  for  such  ventures  and 
issues  related  to  these  ventures.  Public 
comment  could  take  the  form  of  detailed 
suggestions  for  cooperative  R&D 
ventures  in  specific  technology  areas. 

DATE:  Written  responses  should  be 
submitted  no  later  than  May  18, 1987. 

ADDRESSES:  For  submission  of  public 
comments:  Mrs  Ana  M.  Larkin,  Special 
Assistant  to  the  Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
CE-1,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Kenneth  Friedman,  Special  Assistant 
to  the  Deputy  Assistant  Secretary  for 
Conservation,  CE-10,  Conservation 
and  Renewable  Energy.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20565,  (202J  586-9285 
or 

Mr.  Kenneth  G.  Moore,  Acting  Director, 
Research  and  Technology.  Integration 
Staff,  CE-30.1.  Office  of  the  Deputy 
Assistant  Secretary  for  Renewable 
Energy,  Conservation  and  Renewable 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-9275. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  United  States  Department  of 
Energy  (DOE).  Office  of  Conservation 
and  Renewable  Energy  (CE),  is 
announcing  its  interest  in  promoting 
establishment  of  energy  research  and 
development  (R&D)  cooperative 
ventures  to  complement  current  CE 
contract  and  operating  mechanisms  and 
to  promote  public-private  collaboration 
in  applied  research  and  development. 
DOE/CE  will  analyze  the  information 
submitted  in  response  to  this  notice  in 
determining  whether  and  how  to 
proceed.  It  should  be  emphasized  that 
DOE  is  not  soliciting  proposals  with  this 
announcement  and  will  not  fund  any 
activities  proposed  at  this  time.  DOE 
will  not  reimburse  any  expenses 
incurred  in  responding  to  this 
announcement. 

Discussion 

The  Department  will  not  place  tight 
constraints  on  the  types  of  cooperative 
opportunities  to  be  considered,  and 
intends  to  be  flexible  in  dealing  with 
such  questions  as  intellectual  property 
rights  to  the  extent  allowed  by  law.  The 
form  or  organizational  structure  through 
which  industry  could  cooperate  with  the 
Federal  government  also  remains  open 
and  flexible.  This  approach  should 
allow  industry  to  join  in  a  form  of 
business  organization  that  will  serve  to 
achieve  its  R&D  goals  and  objectives. 
However,  DOE  will  conduct  technical 
and  business  evaluations  to  determine 
whether  and  to  what  extent  to 
participate  in  any  venture.  Commenters 
are  invited  to  make  suggestions 
regarding  subjects  on  which  DOE 
flexibility  would  be  desirable.  If  existing 
authorities  would  have  to  be  modified  to 
accommodate  a  suggestion  (e.g.,  42 
U.S.C.  5906(b),  DOE  is  prepared  to 
consider  both  the  appropriateness  and 


potential  costs  and  benefits  of  seeking 
such  a  modification. 

If  proposals  are  ultimately  invited,  it 
has  been  determined  that  they  must 
contemplate  the  participation  of  a 
minimum  of  two  private  sector  entities, 
consistent  with  the  National 
Cooperative  Research  Act  of  1984  (15 
U.S.C.  4301  et  »eq.).  Further,  DOE  does 
not  plan  to  participate  in  excess  of  49% 
of  project  cost  and  thus  expects  more 
than  100%  leveraging  of  Federal  funds. 
The  DOE  contributiwi  should  not 
displace  stipport  that  would  otherwue 
be  forthcoming  from  private  fondiog.  if 
the  venture  proves  financially 
successful,  the  Federal  government 
plans  to  share  in  royalties  or  other 
profits  from  it  in  proportion  to  the 
Federal  contribution. 

DOE  anticipates  that  enei^  R&D 
cooperative  ventures  may  be  able  to 
qualify  for  limited  protection  from 
antitrust  lawsuits  by  complying  witJi  the 
procedures  of  the  National  Cooperative 
Research  Act  of  1984  (15  U.S.C.  4301  et 
seq.).  Under  that  Act.  a  "joint  research 
and  development  venture"  is  protected 
from  treble  damage  suits  and  its  joint 
activities  cannot  be  deemed  illegal  per 
se  if  the  venture  meets  the  qualifications 
set  forth  in  the  Act  and  files  an 
appropriate  notice  with  die  U.S. 
Department  of  Justice  and  the  Federal 
Trade  Commission.  The  protection 
provided  by  the  Act  is  not  absolute 
because  activities  violative  of  the  rule  of 
reason  are  still  actionable. 

The  Department  is  interested  in 
soliciting  comments  and  discussioa  of 
other  elements  critical  to  the 
establishment  of  cooperative  ventures 
relating  to  operations  and  finaxicing 
such  as: 

•  Management  structure 

•  R&D  decision-making  structure 

•  Organization  financing  and 

•  Management  of  intellectual 
property 

The  following  are  a  number  of 
questions  which  we  would  like 
interested  parties  to  address. 

1.  What  should  be  the  role  of  the 
federal  government  and  federally 
supported  laboratories  and  research 
centers? 

2.  How  would  you  propose  to  cost- 
share  in  a  cooperative  arrangement? 
What  minimum  Federal  investment 
would  be  required? 

The  following  is  a  detailed  description 
of  some  areas  CE  will  consider  as 
cooperative  R&D  areas: 

Representative  Technology 
Opportunities 

DOE/CE  remains  open  in  considering 
the  opportunities  and  appropriateness  of 


cooperative  R&D  ventures  in  many 
technology  areas.  This  section  provides 
selected  examples  of  applied  R&D  areas 
where  there  is  already  considerable 
industry  involvement  in  the  EKDE/CE 
programs,  and  vdiich  might  be 
appropriately  pursued  through 
cooperative  R&D  ventures.  This  list  is 
not  intended  to  be  exclusive  and  CE 
would  be  interested  in  exploring 
opportunities  in  other  areas: 

a.  Industrial  Process  Efficiency 

The  Paper  Industry 

Both  from  an  energy  efficiency  and 
from  a  competitiveness  perspective 
many  areas  in  industrial  energy  use 
might  warrant  attention.  One  example  is 
in  the  paper  industry  which  consumes 
2.2  quads  annually.  Kraft  Black  Liquor 
Gasification  which  could  replace 
existing  Tomlinson  furnaces  which 
consume  an  estimated  0.8  quads  of 
energy  annually  and  improve  energy 
efficiency  by  15%.  This  could  be  done 
through  gasification  of  Kraft  Black 
Liquor  and  use  of  the  product  gases  as 
fuel  for  combined  cycle  gas  turbine 
cogeneration  to  produce  electricity  and 
process  steam.  This  technology  can 
potentially  improve  the  efficiency  and 
safety  of  combusting  black  liquor, 
reducing  capital  and  operating  costs, 
increasing  electrical  power  output,  and 
providing  an  economical  system  for 
incremental  Kraft  capacity  additions. 

Steel  Industry  Technology 

The  steel  industry  presenUy  consumes 
1.8  quads  of  energy  annually,  which 
could  be  reduced  by  up  to  30%.  Current 
government  eftorts  support  a  range  of 
applied  steel  research.  A  wide  range  of 
steel  industry  technology  needs  have 
been  identified  by  industry  and 
government  researchers  including: 

•  The  reduction  of  domestic  raw 
materials  to  liquid  steel 

•  The  production  of  near-net  shape 
solids  from  liquid  steel 

•  The  development  of  universal 
grades  of  steel 

•  The  application  of  automatic 
processing  technology 

Opportunities  remain  for  energy 
productivity  improvements  which  would 
also  result  in  significant  economic 
efficiency  gains. 

b.  Buildings  and  Insulation  Materials 

Roof  Conservation  Technology 

An  estimated  0.7  quad  of  energy  is 
wasted  each  year  because  of  poor 
design  and  construction  and  some  $10 
billion  is  spent  annually  on  new  roofs 
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and  reroofing  construction.  Because  the 
average  life  of  a  roof  is  between  eight 
and  10  years,  there  is  an  opportunity  for 
relatively  repaid  introduction  of  new 
energy-efficient  materials  and  designs 
with  particular  emphasis  on  the 
commercial  sector. 

A  facility  is  now  being  constructed  at 
Oak  Ridge  National  Laboratory  which 
can  act  as  the  basis  for  a  Roof  Research 
Center.  The  center  is  being  developed  as 
a  DOE-User  facility  which  will  be 
available  to  private  manufacturers  and 
designers  for  conducting  research.  The 
Center  would  develop  an  improved 
scientific  and  technical  basis  for  the 
design  and  development  of  improved 
energy  efficient  roof  systems.  Cost- 
shared  R&D  involving  the  operation  and 
use  of  the  center  is  a  possible  subject  for 
an  energy  R&D  cooperative  venture. 

Clazing  Materials 

Present  passive  solar  designs  can 
contribute  approximately  35%  of  the 
energy  needs  of  a  building,  principally  in 
the  area  of  space  heating.  Advanced 
glazing  materials  could  increase  this 
contribution  to  50  to  70  percent  by 
offering  both  improved  insulation  value 
and  a  great  contribution  to  natural 
lighting  (daylighting)  which  reduces  the 
electrical  demands  of  a  building. 

A  number  of  approaches  have  been 
taken  including:  fabrication  of  new 
types  of  glass  and  glass  coatings,  novel 
window  construction  techniques, 
development  of  thin  films  to  improve 
spectral  sensitivity,  heat-trapping,  and 
re-direction  of  the  incident  light  for 
better  daylighting  and  development  of 
"switchable"  glazing  that  allow  the  light 
and  heat  transmission  properties  of 
windows  to  be  controlled.  Producers  of 
glass  and  other  window  materials  are 
possible  participants  in  cooperative 
R&D  to  conduct  research  necessary  to 
build  upon  current  progress  in  these 
areas. 

Ceramics  Technology  Advanced 
Manufacturing  Development  and 
Engineering 

Recent  studies  have  concluded  that 
the  U.S.'s  lead  in  high-performance 
ceramics  is  being  threatened  because  of 
the  strong  challenge  from  foreign 
competitors.  This  challenge  is  in  part 
due  to  industry/govemment/university 
programs  to  commercilize  ceramic 
materials.  Several  possible  needs  have 
been  identified,  including  creation  of  a 
center  for  interdisciplinary  work  on  the 
processing  of  advanced  ceramics  which 
could:  conduct  generic  manufacturing 
engineering  development  on  the 


processing  of  advanced  ceramic 
materials  and  develop  and  demonstrate 
advanced  techniques  for  integrating 
highly  automated  manufacturing 
technology  with  ceramic  processing. 

Solid  State  Power  Conditioning 

Power  conditioning  in  photovoltaics 
(PV)  is  the  process  for  converting  dc 
electricity  to  reliable,  efficient,  and 
economic  ac  power.  The  current 
generation  of  technology  operates  at 
efficiencies  of  about  90%,  lasts  ten 
years,  and  cost  $.40/Wp.  For 
photovoltaic  systems  to  produce  cost 
competitive  electricity,  efficiencies  must 
be  improved  10%  and  costs  must  be 
reduced  to  a  range  of  $.12-$.30/Wp 
depending  on  size,  through  improved 
configurations  and  designs  that  improve 
manufacturability  and  performance. 
I  Large-scale  power  conditioning  devices 
'can  also  be  used  extensively  In  electric 
power  systems,  thus  providing  a 
substantial  conventional  energy 
contribution  in  addition  to  furthering  the 
goal  of  producing  competitive  PV  power. 
They  can  also  be  used  at  small-scale  in 
the  control  of  many  electrical  loads  to 
protect  interruptable  power  supplies  and 
control  speed  drives  for  efficient  electric 
motor  operation. 

Geothermal  Technology  Development 

State-of-the-art  geothermal 
exploration  technology  is  not  yet 
adequate  to  define  locations  and 
characterizations  of  hydrothermal 
reservoirs  associated  with  young 
volcanic  areas.  In  addition  80  percent  of 
geothermal  reservoirs  are  not  hot 
enough  for  electric  power  production 
using  conventional  high  temperature 
generators.  Increases  in  the  efficiency  of 
binary  cycle  energy  conversion  systems 
would  move  these  reservoirs  toward 
economic  feasibility.  Industry  groups 
working  with  government  researchers 
have  identified  substantial  potential 
payoffs  associated  with  research  aimed 
at  improved  reservoir  assessment 
technology;  the  development  of  inline 
instruments  to  measure  important  fluid 
properties  continuously  during  plant 
operations;  and  the  development  of 
advanced  binary  power  cycles  which 
use  non-aqueous  working  fluids  to 
produce  electric  power  from  lower 
temperature  geothermal  resources. 

Issued  in  Washington,  DC,  on  April  1, 1987. 
Donna  R.  Fitzpatrick, 

Assistant  Secretary,  Conservation  and 

Renewable  Energy. 

[FR  Doc.  87-8651  Filed  4-16-87;  8:45  am] 

BILUNG  CODE  MS(H>1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3188-41 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (202)  382-5075.  Availability 

of  Environmental  Impact  Statements. 

Filed  April  6, 1987  through  April  10, 1987 

pursuant  to  40  CFR  1506.9. 

EIS  No.  870121,  Draft.  AFS,  MT, 
Hathead  National  Forest,  Individual 
Lodgepole  Pine  Trees  Protection  from 
Mountain  Pine  Beetle  Attack,  Tally 
Lake  and  Abbott  Bay  Recreation 
Sites,  Flathead  County,  Due:  June  1, 
1987,  Contact:  Dave  Cawrse  (406)  862- 
2508 

EIS  No.  870122.  Final,  FHW,  CA,  Pacific 
Coast  Highway/CA-1  Widening,  CA- 
55  to  Golden  West  Street,  Orange 
County,  Due:  May  18, 1987,  Contact: 
Glenn  Clinton  (916)  551-1310 

EIS  No.  870123,  Final,  FHW.  CO.  US  50 
Improvement.  East  of  Cimarron  to 
Windy  Point,  Montrose  and  Gunnison 
Counties,  Due:  May  18, 1987,  Contact: 
Dennis  Scovill  (303)  236-3382 

EIS  No.  870124,  Draft,  AFS,  MT.  Helena 
National  Forest,  Noxious  Weed 
Control  Program,  Due:  June  1, 1987, 
Contact:  W.  John  Padden  (406)  449- 
5201 

EIS  No.  870125.  FSuppl.  AFS,  IN,  Hoosier 
National  Forest,  Land  and  Resource 
Management  Plan,  Off-Road  Vehicle 
Use  Area.  Due:  May  18, 1987,  Contact: 
Harold  Godlevske  (812)  275-5987 

EIS  No.  870126,  Final,  USAF,  MA, 
Westover  Air  Force  Base,  Air  Force 
Reserve  Mission  Change  C-130  to  C- 
5A,  Aircraft  and  Civil  Aviation 
Operation  Elxpansion  through  1995. 
Hampden  and  Hampshire  Counties, 
Due:  May  18, 1987.  Contact:  Grady 
Maraman  (912)  926-5596 

EIS  No.  870127.  Draft  USAF.  PRO,  SEV, 
Ground  Wave  Emergency  Network 
(GWEN)  Deployment  and  Land 
Acquisition,  Final  Operational 
Capability,  Due:  June  1, 1987,  Contact: 
Chris  Perkins  (617)  377^578 

EIS  No.  870128,  Draft,  COE,  NJ,  NY, 
Passaic  River  Basin  Flood  Control 
Plan,  Due:  June  1, 1987,  Contact: 
Robert  Callegari  (212)  264-3570 

Amended  Notices 

EIS  No.  870078,  Draft,  SCS,  WY,  Big 
Sandy  River  Unit,  Irrigation 
Improvements,  Colorado  River 
Salinity  Control  Program,  Contact: 
FYank  Dickson  (307)  261-5201. 
Published  FR  3-13-87— Incorrect 
phone  number 
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EIS  No.  870118.  Final  FHW.  CO.  CO-7/ 
Forest  Highway  28  Reconstruction. 
Meeker  Paii  to  US  36  In  Estes  Park, 
Boulder  and  Larimer  Counties,  Due: 
May  1987,  Published  FR4-17-87— 
Review  period  reestablished 

EIS  No.  870107.  Final  NFS,  NY.  PA, 
Upper  Delaware  Scenic  and 
Recreational  River  Management  Plan. 
Due:  May  11. 1987,  Published  FR  4-03- 
87 — Review  period  reestablished 

Dated;  April  17, 1987. 
Riduml  E.  SaodersoM, 

Director,  Office  of  federal  Activities. 
[FR  Doc.  87-8702  Filed  4-16-87;  8:45  amj 

BIUJMQ  CODE  aSM-SS-W 


(ER-Fm.-318»-51 

Environmental  Impact  Statements  and 
Regulations;  Availabnity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  3a  1967  through  April  3, 
1987  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  (CAA)  and  Section 
102{2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076/73.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
February  7, 1986  (51  FR  4804). 

Draft  EISs 

ERP  No.  DS-BLM-K03012-TX.  Rating 
LO,  All  American  Crude  Oil  Pipeline 
Project  Construction  and  Operation, 
Texas  Extension.  Sect.  404  and  10 
Permits.  TX.  Summary:  EPA  has  no 
objections  to  the  BLW's  preferred 
alternative  of  the  Northern  Route.  EPA 
finds  this  route  to  be  the  best  choice 
from  both  an  operational  and 
environmental  standpoint  since  it  will 
significantly  minimize  potential  adverse 
impacts.  EPA  considers  the  applicant's 
route  to  be  inadvisable. 

ERP  No.  DS-FHW-E40146-NC.  Rating 
LO.  US  74/Independence  Blvd.  Corridor 
Improvements.  Mecklenburg  Co.  to 
Uptown  Charlotte.  Additional 
Alternatives.  NC.  Summary:  EPA  had  no 
major  objections  subject  to  the 
implementation  of  the  proposed 
mitigation.  EPA  suggested  that  the 
supplemental  final  EIS  include  a 
stronger  commitment  to  fund  and 
construct  noise  barriers. 

ERP  No.  D-FHW-F40289-MN,  Rating 
EC2,  US  TH-169/Cros8  Range 
Expressway  Improvement,  US  TH-2  in 
Grand  Rapids  to  MN  TH-65  in  Pengilly, 
404  Permit.  MN.  Summary:  EPA  is 


concerned  about  loss  of  weUands  and 
the  potential  for  stormwater  retention 
areas  to  contaminate  aquifers.  EPA 
recommended  that  the  final  EIS  contain 
specific  wetland  mitigation  plans  and 
more  information  regarding  the  project 
area's  hydrogeologv- 

ERP  No.  DB-FHW-K40016-CA. 
Rating  LO.  CA-710/Long  Beach  Freeway 
(Formerly  CA-7)  Construction,  MO/San 
Bernardino  Freeway  to  I-210/FoothiU 
Freeway,  Meridian  Variation 
Alternative.  CA.  Summary:  EPA  has  no 
objections,  but  recommended  that  high- 
occupancy  vehicle  bypasses  and  ramp 
metering  be  evaluated  and  that  the  work 
plans  on  potential  hazardous  waste  sites 
be  included  in  the  final  EIS. 

Final  EISs 

ERP  No.  F-AFS-E82053-00.  Southern 
Region,  Southern  Pine  Beetie 
Suppression  Program  on  Federal  and 
Non-Federal  Lands,  Wilderness  Area. 
AL.AR.FL.NC.Sa  WV.  OK.  TN.  TX. 
and  G  A  Summary:  EPA's  draft  EIS 
comments  have  been  adequately 
addressed.  However,  further 
consideration  should  be  given  to  long- 
term  silviculture  strategies  as  an 
alternative  to  shortterm  intervention. 
EPA  has  also  asked  that  appropriate 
NEPA  documentation  should  be 
provided  for  site  specific  actions. 

ERP  No.  F-BLM-K61058-CA.  Centi-ai 
California  Study  Area.  Wilderness 
Recommendations,  Caliente,  Folsom. 
and  Hollister  Resource  Areas, 
Wilderness  Designation  Suitability  or 
Non-suitability,  CA  Summary:  EPA 
expressed  concerns  that  the  water 
quality  analysis  in  the  final  EIS  was 
inadequate,  and  did  not  address  the 
issues  EPA  had  raised  in  1982  on  the 
draft  EIS.  EPA  requested  that  the  Record 
of  Decision  fully  describe  what 
monitoring  plans  and  mitigatioa 
measures  BLM  will  implement  to  protect 
water  quality. 

ERP  No.  FS-FHW-D40119-VA 
Springfield  B>T)ass  and  Extension,  1-66 
to  the  Braddock  Rd./VA-620 
Intersection,  Construction,  Updated 
Alternative  Infonnatioo,  V A  Summary: 
EPA  has  no  objections  to  the 
development  and  implementation  of  the 
project,  as  proposed.  EPA's  previous 
concerns  have  been  addressed. 

Amended  Notices 

The  follovdng  reviews  should  have 
appeared  in  the  FR  Notice  published  on 
March  27, 1987  and  April  3. 1987, 

ERP  No.  D-AFS-L65106-WA,  Rating 
EC2,  Olympic  Nat'l  Forest,  Land  and 
Resource  Mgmt.  Plan,  WA.  Summary: 
EPA  believes  that  the  process  for 
managing  forest  activities  is  not  clear 


enough  to  assure  that  adverse 
environmental  effects,  particularly  to 
water  quality  and  fisheries,  will  be 
prevented. 

ERP  No.  FS-COE-C32009-00.  Newatk 
Bay  and  Kill  Van  Kull  Navigation 
Channel  Improvments,  Additional 
Information,  Aquatic  Population, 
Sediment  Quahty,  HydrauHc  Impacts 
and  Disposal  Alternatives  Update,  Nl 
and  NY.  Summary  EPA  disagrees  with 
the  COE  intention,  as  stated  in  the 
supplemental  final  EIS,  that  project 
material  is  suitable  fr  unrestricted  ocean 
disposal.  However,  EPA  will  not  object 
to  die  project  based  on  the  condition 
that  the  COE  cap  project  material  with 
suitable  clean  material. 

Dated:  April  14, 1987. 
Richard  E  Sanderson, 
Director,  Office  of  Federal  Activities. 
(FR  Doc.  87-8703  Filed  4-16-87;  &4S  am] 
BmjMO  0006  %sn  n  m 


[OPP-180731;  FRL-Sie»-31 

Receipt  of  Application  for  an 
Emergency  Exemption  From  California 
To  Use  Benomyt;  Solicitation  of  Pul>lic 
Comment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTtOW;  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  California 
Department  of  Food  and  Agriculture 
(hereafter  referred  to  as  "Applicant")  to 
use  the  fungicide  benomyl  to  control 
Septoria  petroseliri  on  3,500  acres  of 
parsley  (fresh  market  and  processed). 
EPA  in  accordance  with  40  CFR  166.24. 
is  required  to  issue  a  notice  of  receipt 
and  solicit  pubUc  comment  before 
making  the  decision  whether  to  grant 
the  exemption. 

DATE  Comments  should  be  received  on 
or  before  April  27, 1987. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180731 "  should  be 
submitted  by  mail  to: 
Information  Services  Section,  Program 

Management  and  Support  Division 

(TS-757C),  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington.  DC  20460 
In  jjerson,  bring  comments  to:  Rm.  236. 

CM  #2. 1921  Jefferson  Davis  Highway. 

Ariington.  VA 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
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"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  wth 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  236,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Tompkins,  Registration  Division 

(TS-767C).  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency,  401  M  Street  SW., 

Washington  DC  20460 
Office  location  and  telephone  number: 

Rm.  716D,  Crystal  Mall  2, 1921 

Jefferson  Davis  Highway.  Arlington. 

VA,  (703-557-1806). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Apphcant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  use  of  the  fungicide 
benomyl  (CAS  17804-35-2)  to  control 
late  blight  on  parsley. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request.  Late^jlight  of  parsley  is 
caused  by  the  fungus,  Septoria 
petroselini.  The  fungus  penetrates  the 
cell  directly  causing  small  chlorotic 
spots  to  form  on  the  leaves.  As  the 
tissue  in  these  spots  dies,  pycnidia  of 
the  fungi  become  very  evident  as  small 
black  bodies  visible  to  the  naked  eye. 
These  infections  can  render  the  parsley 
unmarketable  for  processing  or  the  fresh 
market.  Environmental  conditions 
determine  whether  the  disease  will 
become  epidemic.  Dry  spring  weather  in 
1984, 1985,  and  1986  kept  losses  to  late 
blight  to  a  minimum.  Heavy  rain  in 
March  and  April  of  1983,  caused  some 
growers  to  lose  20%  of  their  crop.  The 
Applicant  has  requested  an  emergency 
exemption  for  the  use  of  benomyl  to 
provide  parsley  growers,  a  means  of 
controlling  late  blight  in  the  event  that 
environmental  conditions  are  favorable 
for  its  development. 

The  Applicant  is  proposing  to  make  a 
single  application  of  benomyl  by  ground 


or  air  application  equipment  at  a  rate  of 
0.5  pound  active  ingredient  (1  pounds 
product)  per  acre  during  the  growing 
season.  A  21 -day  preharvest  interval 
will  be  observed. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  this  application.  The 
regulations  governing  section  18  require 
publication  of  a  notice  in  the  Federal 
Register  of  receipt  of  an  application  for 
8  specific  exemption  proposing  use  of  a 
pesticide  which  contains  an  active 
Ingredient  which  has  been  the  subject  of 
B  Special  Review  and  is  intended  for  a 
use  that  could  pose  a  risk  similar  to  the 
risk  pose  by  any  use  of  a  pesticide 
which  is  or  has  been  the  subject  of  a 
Special  Review  (40  CFR  166.24(a)(5)).  A 
Decision  Document  (Final  Resolution  of 
Rebuttable  Presumption  Against 
Registration)  for  benomyl  was  issued 
October  20, 1982  (47  FR  46747).  The  risks 
considered  in  that  document,  which 
could  be  similar  to  the  risks  posed  by 
this  proposed  use,  were  oncogenicity; 
teratogenicity;  mutagenicity;  and 
Bpermatotoxic  risks.  The  Agency 
determined  that  the  benefits  associated 
with  the  use  of  benomyl  products 
exceeded  the  risks  when  a  dusk  mask 
was  used  by  applicators  during  mixing 
and  loading  of  benomyl  for  aerial 
application. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  given  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  conmient 
period  in  determinig  whether  to  issue 
this  emergency  exemption  request. 

Dated:  April  7, 1987. 
Edwin  F.  Tinsworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  87-8679  Filed  4-16-87;  8:45  am] 

BILUNGCOOE  eSAO-aMI 


(OPP-180733;  FRL-3189-4] 

Receipt  of  Applications  for  Emergency 
Exemptions  From  Washington  and 
Oregon  To  Use  DInoseb;  Solicitation  of 
Public  Comment 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  receipt. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the 
Washington  and  Oregon  Departments  of 
Agriculture  (hereafter  referred  to  as 
"Washington,"  "Oregon,"  or  collectively 
as  "Apphcants")  to  use  dinoseb  (CAS 
88-85-7).  Washington  proposes  to  use 
dinoseb  on  cucumbers  and  snap  beans 


to  control  broadleaf  weeds  and  on 
raspberries  to  control  excess  vegetation. 
Oregon  proposes  to  use  dinoseb  on 
green  peas,  snap  beans,  caneberries. 
squasli,  pumpkins,  and  cucumbers  to 
control  broadleaf  weeds  and/or  for 
chemical  pruning.  EPA,  in  accordance 
with  40  CFR  166.24.  is  required  to  issue  a 
notice  of  receipt  and,  time  permitting,  to 
solicit  public  comment  before  making 
the  decision  whether  to  grant  the 
exemptions. 

On  April  1, 1987,  the  Administrator 
declined  to  hold  a  hearing  under 
Subpart  D  with  respect  to  the  use  of 
dinoseb  on  green  peas  and  snap  beans 
resulting  in  the  denial  of  these  requests. 

DATS:  Comments  must  be  received  on  or 
before  May  4, 1987. 

ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180733"  should  be 
submitted  by  mail  to: 

Information  Service  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street  SW., 
Washington.  DC  20460 

In  person,  bring  comments  to:  Room  236. 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  236,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Donald  R.  Stubbs,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW., 
Washington,  DC  20460 

Office  location  and  telephone  number 
Rm.  716.  Crystal  Mall  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  (703- 
557-7700). 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p).  the 
Administrator  may,  at  his  discretion, 
exempt  a  State  or  Federal  agency  from 
any  provision  of  FIFRA  if  he  determines 
that  emergency  conditions  exist  which 
require  such  exemption.  The  applicable 
EPA  regulations  for  emergency 
exemptions  are  set  forth  at  40  CFR  Part 
166. 

The  Department  of  Agriculture  for  the 
state  of  Oregon,  by  letter  received 
February  17, 1987,  has  requested  the 
Administrator  to  issue  specific 
exemptions  for  the  use  of  dinoseb  on 
green  peas,  snap  beans,  pumpkins,  and 
cucumbers  to  control  broadleaf  weeds 
and  for  basal  burning  of  caneberry  cane. 
Oregon  has  also  requested  use  of 
dinoseb  on  dry  peas,  chickpeas  and 
lentils;  these  requests  will  be  discussed 
in  a  separate  notice.  The  Department  of 
Agriculture  for  the  State  of  Washington, 
by  letters  received  March  17. 1987.  has 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
dinoseb  on  cucumbers  and  snap  beans 
to  control  broadleaf  weeds  and  on 
raspberries  to  control  excess  vegetation. 

On  October  7. 1986,  EPA  suspended 
all  registrations  of  dinoseb  products  (51 
FR  36634,  October  14, 1988).  The  basis 
for  the  suspension  of  all  dinoseb 
registrations  was  significant  risk  of 
developmental  toxicity  and  other 
adverse  health  effects  to  applicators  and 
other  populations  exposed  to  dinoseb. 

Subsequently  four  registrants 
submitted  requests  for  an  expedited 
suspension  hearing  on  the  question  of 
whether  or  not  sale,  distribution,  or  use 
of  dinoseb  would  pose  an  imminent 
hazard  during  the  time  required  to 
conduct  a  cancellation  hearing.  These 
registrants  withdrew  their  expedited 
hearing  requests  on  the  question  of 
imminent  hazard  on  October  30. 1986, 
resulting  in  the  immediate  entry, 
pursuant  to  the  terms  of  the  Agency's 
October  7  decision,  of  a  final  order 
suspending  the  registrations  of  their 
dinoseb  products  during  the  pendency  of 
the  cancellation  hearing.  The 
Applicants'  specific  exemption  requests 
are,  therefore,  subject  to  EPA's  Subpart 
D  regulations.  40  CFR  164.130  to  164.133, 
in  addition  to  the  regulations  at  40  CFR 
Part  166  governing  the  issuance  of 
exemptions  under  section  18.  Subpart  D 
provides  that  any  application  for  a 
registration  of  a  pesticide  use  that  has 
been  suspended  or  cancelled  shall  be 
considered  a  petition  for  reconsideration 
of  the  prior  suspension  or  cancellation 
order.  The  Administrator  will  determine 
that  reconsideration  is  warranted  if, 


among  other  things,  he  finds  that  the 
Applicant  has  presented  substantial 
new  evidence  which  may  materially 
affect  the  prior  suspension  or 
cancellation  order  (40  CFR  164.131(c)).  If 
the  Administrator  finds  that  the 
substantial  new  evidence  test  in  40  CFR 
164.131  is  met,  the  Subpart  D  rules 
require  a  formal  hearing  to  determine 
whether  a  modification  of  the 
suspension  or  cancellation  order  is 
justified  (40  CFR  164.131(c)). 

Should  the  Administrator  decide  to  lift 
the  suspension  of  certain  dinoseb 
registrations,  the  Agency  would  then 
determine  whether  and  under  what 
terms  and  conditions  dinoseb  products 
might  be  used  in  accordance  with  the 
terms  of  the  Administrator's  order  and 
40  CFR  Part  166. 

The  Administrator  on  April  1. 1987. 
denied  petitions  for  reconsideration  of 
his  prior  suspension  order  (October  7, 
1986)  concerning  the  use  of  dinoseb  on 
green  peas  and  snap  beans  and  declined 
to  hold  a  hearing  under  Subpart  D  of  40 
CFR  Part  164.  In  accordance  with 
Subpart  D,  40  CFR  Part  164.131(b)  the 
specific  exemption  applications  for  use 
of  dinoseb  on  green  peas  and  snap 
beans  are  denied. 

U.  Emergency  Condition 

A.  Oregon's  Requests 

Oregon  states  that  there  are  a  number 
of  broadleaf  herbicides  registered  for 
use  in  green  peas,  snap  beans,  squash, 
pumpkins  and  cucumbers.  Oregon  has 
found  these  pesticides  to  be 
unsatisfactory  for  a  number  of  reasons: 
Injury  has  occurred  to  crops,  especially 
in  early  season  plantings  when  there  are 
cool,  wet  conditions;  herbicides  which 
require  incorporation  are  difficult  to 
apply  and  incorporate  in  western 
Oregon  due  to  high  soil  water  content  in 
the  spring;  reduced  yields  occur  due  to 
environmental  plus  herbicidal  effects; 
most  alternatives  provide  poor  control 
of  black  nightshade  [Solanium  nigrum) 
and  hairy  nightshade  [Solanium 
sarachoides).  Nightshade  is  difficult  to 
remove  from  the  field  by  cultivation  and 
hoeing. 

According  to  Oregon,  shifts  to 
alternative  crops  or  different  cultural 
practices  are  impractical,  extremely 
costly  and  would  have  profound 
economic  and  social  effect  upon  area 
growers,  processors  and  economies. 
New  mechanical  weed  control 
equipment  is  prohibitively  expensive. 
Hand  weeding  is  not  practical  because 
labor  is  scarce  and  expensive;  timing  is 
critical. 

The  loss  of  dinoseb  according  to 
Oregon,  is  a  serious  concern  for  the 
Oregon  caneberry  industry  because  of 


the  important  role  in  the  production  of 
caneberries. 

(1)  Mechanical  harvest,  which 
accounts  for  well  over  half  of  the 
harvested  fruit,  requires  the  removal  of 
growth  at  the  plant  base  (canebuming) 
for  proper  operation  of  the  harvester 
catch  plates  which  "catch"  the  falling 
fruit.  Dinoseb  is  used  routinely  and 
exclusively  for  cleaning  plant  bases 
before  harvest. 

(2)  The  trellis  system  required  for 
supporting  caneberries  makes 
mechnaical  weed  control  difficult.  If 
field  conditions  (e.g..  fall  rains)  prevent 
growers  from  applying  fall  herbicides, 
major  in-row  weed  problems  result  by 
spring.  Knock-down  with  a  contact 
herbicide  such  as  dinoseb  is  used  to 
control  winter  weeds  unaffected  by 
spring-applied  pre-emergence  materials. 

(3)  The  alternate-year  management 
system  increasingly  common  in 
blackberries  requires  the  removal  of 
basal  vegetation  in  the  fruiting  acreage 
(normally  half).  Basal  growth  is  sprayed 
with  dinoseb  to  prevent  competition 
between  fruiting  canes  and  vegetative 
growth.  The  economies  of  this  method 
are  achieved  by  allowing  growers  to 
manage  the  phases  (vegetative  and 
fruiting)  of  the  biennial  cropping  cycle 
separately. 

(4)  Red  raspberry  yield  has  been 
increased  through  the  use  of  dinoseb  to 
retard  early  season  vegetative  growth, 
diverting  nutrition  to  fruit  buds.  Studies 
indicated  yield  increases  ot  1.2  ions  per 
acre  and  1.9  tons  per  acre  with  one  and 
two  dinitro  cane  burnings,  respectively. 
Similar  yield  increases  have  been 
reported  in  blackberries.  The  inability  to 
basal-bum  canes  will  reduce  economic 
returns  by  as  much  as  $2,859  per  acre. 

(5)  Virtually  all  red  raspberries  and 
two-thirds  of  the  blackberries  in  Oregon 
are  chemically  pruned  at  least  once 
aimually  with  dinoseb.  The  loss  of 
dinoseb  could  result  in  a  loss  of  over 
$13.5  million  for  Oregon  caneberry 
growers  (estimated  on  3.500  acres  of  red 
raspberries  and  4,500  acres  of 
blackberries  at  an  average  price  of  70 
cents  per  pound  reduced  by  1.2  tons  per 
acre). 

According  to  Oregon,  hand  pruning  is 
not  a  realistic  alternative.  Crews  are  not 
generally  available  in  April  and  May. 
Removal  of  new  vegetative  canes  would 
cost  approximately  $100  per  acre.  The 
further  costs  of  removing  shoots  up  to 
1.5  feet  long  at  the  bases  of  fruiting 
canes  (custom  pruning)  cannot  be 
accurately  estimated. 

Oregon  claims  that  there  are  no 
acceptable  alternatives  that  are 
adequately  efficacious  and  economical 
for  weed  control  in  green  peas,  snap 
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beans,  squash,  pumpkins  and  cucumbers 
or  for  basal  burning  of  caneberries. 

Oregon  indicates  that  resulting  losses 
are  estimated  to  be  approximately  $3.5 
million  per  year  to  growers  of  green 
peas,  $25  million  per  year  to  growers  of 
squash,  pumpkins,  and  cucumbers;  $13 
million  per  year  to  growers  of 
caneberries;  and  $4.5  million  a  year  to 
growers  of  snap  beans. 

B.  Washington 's  Requests 

Washington  states  there  are  several 
herbicides  registered  for  use  on 
broadleaf  weeds  in  cucumbers: 
chloramben  (Amiben),  naptalam 
(AlanapJ.  and  DCPA  (Dacthal). 
Bensulide  (Prefar)  and  trifluralin 
(Treflan)  are  registered  grass  herbicides. 
According  to  Washington,  experience 
has  shown  that  chloramben  and 
naptalam  will  perform  somewhat 
acceptably  if  adequate  moisture  is 
present;  however,  adequate  moisture  is 
uncommon  in  non-irrigated  western 
Washington  fields  in  May  and  June.  This 
may  be  overcome  to  some  extent  by 
mechanical  incorporation  one  to  two 
inches  deep;  however,  the  incorporation 
is  likely  to  damage  the  cucumbers, 
which  are  planted  to  fairly  shallow 
depths.  In  addition,  several  broadleaf 
weed  species  are  naptalam-resistant. 
DCPA  is  registered;  however,  its 
performance  is  not  adequate  or 
consistent  in  western  Washington  in 
any  field  crop. 

Washington  states  the  following 
herbicides  are  registered  for  use  in  snap 
beans,  several  of  which  are  for  grass 
control:  EPTC  (Eptam),  trifluralin 
(Treflan),  chlorpropham  (IPC),  dalapon, 
fluchloralin  (Basalin).  and 
pendimethalin  (Prowl).  Metolachlor 
(Dual)  is  primarily  useful  in  controlling 
grasses  with  little  residual  control  of 
broadleaves,  possesses  potential  for 
crop  damage,  and  is  dependent  on 
moisture  level  for  performance,  making 
it  undersirable  on  non-irrigated  fields. 
Bentazon  (Basagran)  does  not  perform 
acceptably  in  colder  temperatures  of 
Washington  spring.  DCPA  (Dacthal)  has 
been  shown  to  be  inconsistent  and 
generally  inadequate  in  performance. 
Chloramben  (Amiben)  performance  is 
dependent  on  moisture,  making  it 
unsuitable  for  non-irrigated  fields. 
Glyphosate  (Roundup)  and  paraquat  are 
contact  herbicides  with  no  residual 
activity. 

Washington  indicates  that  the 
Washington  and  Ch^gon  raspberry 
growing  areas  are  contiguous,  and  their 
request  is  intended  to  be  a  companion  to 
the  Oregon  request.  Washington  states 
there  are  no  alternative  pesticides 
registered  for  use  to  control  primo  canes 
and  foliage  on  raspberries.  Paraquat  is 


registered  for  use  in  caneberries,  but 
only  in  the  dormant  crop. 

Washington  indicates  that  without  the 
use  of  dinoseb  cucumber  growers  could 
lose  0  to  80  percent  of  their  yield 
depending  on  growing  conditions;  snap 
bean  growers  could  lose  35  percent  of 
their  yield;  and  that  red  raspberry 
growers  could  lose  45  percent  of  their 
yield  (valued  at  $7.4  million). 

m.  Proposed  Use 

Oregon  requested  emergency 
exempbons  for  use  of  dinoseb  on  green 
peas,  caneberries,  squash,  pumpkins, 
and  cucumbers  between  March  1  to  June 
15, 1987.  Washington  requested 
emergency  exemptions  for  use  of 
dinoseb  between  April  5  and  June  15, 
1987:  for  raspberries  (April  5  to  May  20), 
snap  beans  (May  1  to  June  15),  cuod 
cucumbers  (May  15  to  June  15). 

Oregon's  proposed  specific  exemption 
programs  involve  use  of  any  formulation 
of  dinoseb  or  its  salts  registered  prior  to 
the  October  1986  suspension  for  the 
crops  listed.  Use  would  be  in 
accordance  with  the  formerly  labeled 
rates  and  use  directions.  A  total  of 
157,100  pounds  active  ingredient  to  treat 
Z2,000  acres  of  snap  beans,  8,100  acres 
of  caneberries,  and  3.800  acres  of 
cucurbits  has  been  requested.  Other 
conditions  of  use  include:  (1)  All 
applications  would  be  performed  by 
certified  applicators  who  have  been 
specifically  trained  regarding  the 
toxicity  of  dinoseb  and  appropriate 
application  methods  for  dinoseb 
products;  (2)  all  persons  involved  in 
mixing  or  applying  dinoseb  would  be 
required  to  wear  hazardous  chemical 
protective  clothing,  including  mask, 
hood,  face  protection,  and  chemical- 
resistant  gloves;  (3)  dosed  mixing 
systems  would  be  required;  (4) 
applications  would  be  made  statewide 
using  ground  equipment  with  an 
enclosed  tractor  cab  or  hazardous 
chemical  protective  clothing;  (5)  aerial 
application  would  be  allowed  east  of  the 
crest  of  the  Cascade  Mountains  only 
(field  flagman  for  aerial  application  are 
prohibited);  and  (6)  hand-held  sivay 
applications  would  be  prohibited. 

Washington's  proposed  specific 
exemption  programs  involve  ground 
application  of  dinoseb  or  its  salts.  A 
single  pre-emergence  use  at  3  pounds 
active  ingredient  per  acre  in  cucumbers 
for  broadleaf  weed  control;  a  pre- 
emergence  or  early  post  emergent  use  at 
1.5  pounds  active  ingredient  per  acre  in 
snap  beans  for  broadleaf  weed  control; 
and  two  applications  at  2.5  pounds 
active  ingredient  on  raspberries  for 
control  of  excessive  vegetation. 
Washington  is  requesting  the  use  of  any 
formulation  of  dinoseb  or  its  salts 


registered  prior  to  October  1988  for  use 
on  snap  beans,  cucumbers  and/or 
raspberries.  A  total  of  21,600  pounds 
active  ingredient  to  treat  3,300  acres  of 
raspberries  west  of  the  crest  of  the 
Cascade  Mountains:  9,000  acres  of  snap 
beans  in  Walla  Walla,  Skagit  and 
Whatcom  counties;  and  1,600  acres  of 
cucumbers  in  Whatcom,  Skagit,  Pierce 
and  dark  counties  has  been  requested. 
Other  conditions  of  use  include:  (1)  All 
applications  would  be  by  certified 
applicators  only;  (2)  product  would 
remain  enclosed  during  mixing;  (3)  all 
persons  would  have  to  wear  long- 
sleeved  shirts,  long  pants,  and  chemical- 
resistant  gloves  when  loading  or 
applying  dinoseb  and  when  repairing 
dinoseb-contaminated  equipmen^,  and 
(4)  use  of  hand-held  sprayers  would  be 
prohibited. 

IV.  Notification  and  Comment 

This  notice  does  not  constitute  a 
decision  by  the  Agency  on  the 
applications  submitted.  The  Agenc^s 
final  decision  on  the  specific  exemption 
requested  from  Washington  and  Oregon 
will  be  based  on  whether  or  not  there  is 
sufficient  new  information  to  open 
Subpart  D  bearings  and,  if  so,  the 
outcome  of  the  Subpart  D  hearings  and 
compliance  with  the  regulations 
governing  section  18. 

The  regulations  governing  section  18 
require  publication  of  a  notice  in  the 
Federal  Register  of  receipt  of  an 
application  that  proposes  any 
emergency  use  of  a  pesticide  if  such 
pesticide  was  the  subject  of  a 
suspension  notice  under  section  6(c)  of 
FIFRA.  The  regulations  also  provide  for 
the  opporhmity  for  public  comment  on 
the  applications  (40  CFR  168.24). 

Interested  persons  may  submit  written 
views  on  the  applications  for  emergency 
exemption  to  the  Program  Management 
and  &ipport  Division  at  the  address 
given  above. 

The  Agency  will  review  and  consider 
all  comments  received  during  the 
comment  period. 

Datad:  April  10, 1987. 
Edwin  F.  Tinsworth. 

Director.  Regalation  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  87-8680  Filed  4-18-87;  8:45  am) 
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[OPP-180732;  FRL-318a-9] 

Receipt  of  Application  for  Specific 
Exemption  To  Use  Oxyfluorfen; 
SoMcitation  of  Public  ConMnent 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice. 


SUMMARY:  EPA  has  received  a  speciBc 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  "Applicant")  for  use  of  the 
herbicide  oxyfluorfen  (goal)  to  control 
broadleaf  weeds  in  horseradish  in 
Wisconsin.  EPA  is  soliciting  comment 
before  making  the  decision  whether  or 
not  to  grant  this  specific  exemption 
request. 

DATE:  Comments  must  be  received  on  or 
before  May  4, 1987. 
ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180732"  should  be 
submitted  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460 
In  person,  bring  comments  to:  Rm.  238, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Stanley ).  Austin,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460 
Office  location  and  telephone  number 
Rm.  716C,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703- 
557-4360) 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 


exemption  to  permit  the  use  of  the 
herbicide  oxyfluorfen,  available  as  Goal 
1.6E,  EPA  Reg.  No.  707-174.  to  control 
broadleaf  weeds  in  horseradish. 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  this 
request. 

Wisconsin  has  requested 
authorization  to  apply  2.5  pints  of  Goal 
1.6E  herbicide  (0.5  pounds  active 
ingredient)  per  acre  as  a  ground  spray 
application  on  575  acres  of  horseradish. 
Goal  1.6E  is  a  selective  herbicide 
recommended  for  preemegence  control 
of  certain  broadleaf  weeds.  Goal  1.6E 
will  be  applied  in  a  minimum  of  40 
gallons  of  water  per  acre. 

According  to  the  Applicant,  weed 
control  in  horseradish  fields  in 
Wisconsin  is  mainly  limited  to 
mechanical  means.  Utilizing  mechanical 
weed  control,  but  without  an  effective 
chemical  control,  the  Applicant 
estimates  a  45  to  50%  yield  loss  on 
eighty  acres  of  horseradish  and  a  70% 
yield  loss  on  another  45  acres  of 
horseradish.  Total  losses  in  monetary 
amounts  were  not  given. 

Oxyflubrfen  was  referred  to  Special 
Review  in  January  1980  because 
pesticide  products  containing 
oxyflubrfen  as  an  active  ingredient  were 
shown  to  be  contaminated  with 
perchloroethylene  (PCE),  a  liver 
carcinogen  in  B6C3F1  mice.  The  Special 
Review  process  was  completed  on  June 
23, 1982,  and  the  decision  was  made  to 
continue  registration  of  the  herbicide 
subject  to  certain  restrictions  (on  PCE) 
pertaining  to  formulation  of  the  product 
(47  FR  27118). 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  in  the 
Federal  Register  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review 
and  is  intended  for  a  use  that  could  pose 
a  risk  similar  to  the  risk  posed  by  any 
use  of  a  pesticide  which  is  or  has  been 
the  subject  of  a  Special  Review  (40  CFR 
166.24(a)(5)). 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  given  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Wisconsin  Department  of 
Agriculture,  Trade  and  Consumer 
Protection. 


Ddled:  Ap.'-ii  7.  1987. 
Edwin  F.  Tinaworth, 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

(FR  Doc.  87-8681  Filed  4-16-87;  8:45  amj 

BtUJNQ  COM  MM-M-H 


IOPTS-59239A;  FRL-3187-3] 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemptions 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  three  applications  for  test 
marketing  exemptions  (TMEs)  under 
section  5  (h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-87-8,  87-9. 
and  87-10.  The  test  marketing  conditions 
are  descibed  below. 

effective  date:  March  24, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  G.  Davidson,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794), 
Environmental  Protection  Agency,  Rm. 
E-613,  401  M  St.  SW.,  Washington,  DC 
20460,  (202  382-3373). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-87-8.  87-9, 
and  87-10.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  period  and 
restrictions  specified  below,  will  not 
present  any  unreasonable  risk  of  injury 
to  health  or  the  environment.  Production 
volumes,  uses,  and  the  number  of 
customers  must  not  exceed  those 
specified  in  the  applications.  All  other 
conditions  and  restrictions  described  in 
the  applications  and  in  this  notice  must 
be  met. 
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The  following  additional  restrictions 
apply  to  TME  87-8,  87-a  and  87-10.  A 
bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  each 
substance  is  restricted  to  that  approved 
in  the  TME.  In  addition,  the  Company 
shall  maintain  the  following  records 
until  five  years  after  the  dates  they  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantities  of  the  TME 
substances  produced. 

2.  The  applicant  must  maintain 
records  of  dates  of  the  shipments  to  the 
customer  and  the  quantities  supplied  in 
each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substances. 

4.  The  applicant  and  its  customer  must 
maintain  the  following  information  on 
disposal  of  T-87-10:  Dates  waste 
materials  are  disposed  of,  location  of 
disposal  site,  volume  of  any  disposal 
material,  and  the  estimated  volume  of 
any  liquid  waste  containing  the  TME 
substances. 

T-87-8 

Date  of  Receipt:  February  9, 1987. 

Notice  of  Receipt:  February  27, 1987 
(52  FR  6071). 

Applicant-  Confidential. 

Chemical:  (G)  An  alkylate  of  a 
reaction  product  of  a  polyamine  and  an 
organic  acid. 

Use:  Gasoline  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  1. 

Worker  Exposure:  Imported.  During 
processing  at  one  site,  2-3  workers  will 
be  exposed  dermally  up  to  8  hours/day. 
Dermal  exposure  is  negligible  if 
protective  gloves  are  worn.  Use:  no 
significant  exposures. 

Test  Marketing  Period:  Twelve 
Months. 

Commencing  On:  f March  24,  1987). 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

T-87-8 

Date  of  Receipt  February  9, 1987. 

Notice  of  Receipt  February  27, 1987 
(52  FR  6071). 

Applicant  Confidential. 

Chemical:  (G)  A  condensation  product 
of  an  organic  acid  and  an  alkylamine. 

Use:  Gasoline  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  1. 


Worker  Exposure:  Imported.  During 
processing  at  one  site,  2-3  workers  will 
be  exposed  dermally  up  to  8  hours/day. 
Dermal  exposure  is  negligible  if 
protective  gloves  are  worn.  Use:  no 
significant  exposures. 

Test  Marketing  Period:  Twelve 
Months. 

Commencing  On:  (March  24, 1987) 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

T-87-10 

Date  of  Receipt  February  9, 1987. 

Notice  of  Receipt  February  27, 1987 
(52  FR  6071). 

Applicant  Confidential 

Chemical:  (G)  A  reaction  product  of 
an  anhydride  and  an  alkylamine. 

Use:  Gasoline  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  1. 

tVorAerfjrpost/yie.- Imported;  during 
processing  at  one  site,  2-3  workers  will 
be  exposed  dermally  up  to  8  bours/day. 
Dermal  exposure  is  negligble  if 
protective  gloves  are  worn.  Use:  no 
significant  exposures. 

Test  Marketing  Period:  Twelve 
months. 
I   Commencing  On:  (March  24,  1987) 

Risk  Assessment  EPA  identified  no 
significant  health  concerns.  EPA 
identified  potential  adverse 
environmental  effects  associated  with 
exposure  to  the  TME  substance. 
However,  EPA  has  determined  that, 
tuider  the  conditions  outlined  above, 
•nd  the  restrictions  outlined  below, 
(here  will  be  no  significant  releases  of 
the  test  market  substances  to  the 
environment.  Therefore,  the  test 
marketing  activities  will  not  present  any 
unreasonable  risk  to  the  environment. 

Additional  Restrictions:  The  applicant 
end  its  one  customer  shall  dispose  of  all 
wastes  containing  the  TME  substance 
T-67-10  by  incineration  in  compliance 
with  all  applicable  federal,  state,  and 
local  laws  and  regulations. 

Public  comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  any 
exemptions  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
lest  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 


Dated:  March  24. 1987. 
Charits  L  Elkins, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc  87-6422  Filed  4-16-87:  8:45  am| 
MLLJMCOOE  lOaO-SCHi 

[OPT$-51670;  FRL-3186-31 

Certain  Chemicals  Premanufacture 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a](l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  publislied  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  aimounces  receipt 
of  thirty-five  such  PMNs  and  provides  a 
summary  of  each. 
DATB  Close  of  Review  Period: 
P  87-886,  87-887,  87-888,  87-889,  87-890, 

87-891,  87-892  and  87-893,  June  24. 

1987 
P  87-894,  87-895,  87-896  and  87-897. 

June  27, 1987 
P  87-898,  87-899,  87-900,  87-901,  87-902, 

87-903,  87-904,  87-905,  87-906,  87-907, 

87-908,  87-909,  87-910.  87-911,  87-912 

and  87-913,  June  28, 1987 
P  87-914,  87-915,  87-916  and  87-917, 

June  29, 1987 
P  87-918,  87-919  and  87-920,  July  1, 1987 

Written  comments  by: 
P  87-886,  87-887,  87-888,  87-889,  87-890, 

87-891,  87-892  and  87-893,  May  25, 

1987 
P  87-894,  87-895,  87-896  and  87-897. 

May  28, 1987 
P  87-898,  87-899,  87-900.  87-901,  87-902, 

87-903,  87-904,  87-905.  87-906,  87-907, 

87-908,  87-909,  87-910,  87-911,  87-912 

and  87-913,  May  29, 1987 
P  87-914,  87-915,  87-916,  87-917,  87-918, 

87-919  and  87-920,  May  3a  1987 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51670J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  CHTice  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
Street.  SW.,  Washington,  DC  20460, 
(202)  554-1305. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
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Agency,  Rm.  E-611.  401  M  Street.  SW., 
Washington,  DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFOfWIATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  PMNs  received  by  EPA. 
The  complete  non-conHdential  PMNs 
are  available  in  the  Public  Reading 
Room  NE-G004  at  the  above  address 
between  8:00  a.m.  and  4«)  p.m.,  Monday 
through  Friday,  excluding  legal  hohdays. 

P  87-886 

Manufacturer.  Hercules  incorporated. 

Chemical.  (G)  Aromatic  polyester 
polyol. 

Use/Production.  (G)  Destructive  use- 
chemical  intermediate  for  polymer 
manufacture.  Prod,  range:  Confidential. 

87-4187 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamino  amide. 

Use/Production.  (G)  Additive  in 
specialty  formulation  with  open  use. 
Prod,  range:  500  to  1,950  kg/yr. 

P  87-888 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylated  polyester. 

Use/Production.  (G)  Open  use 
industrial  coating.  Prod,  range:  500.000  to 
1,200.000  kg/yr. 

P  87-889 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Modified  polyacrylate 
polymer. 

Use/Production.  [G]  Polymeric 
dispersant.  Prod,  range:  Confidential. 

P  87-^90 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical  (G)  Modified  polyacrylate 
polymer. 

Use/Production.  (G)  Polymeric 
dispersant.  Prod,  range:  Confidential. 

F  87-891 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical  (G)  Modified  polyacrylate 
polymer. 

Use/Production.  (G)  Polymeric 
dispersant.  Prod,  range:  Confidential. 

P 87-892 

Importer  Orient  Chemical 
Corporation. 

Chemical  (G)  Dihydroxynaphthalene 
derivative. 

Use/Import.  (S)  Sublimation  transfer 
ink  for  printer.  Import  range:  1,200  to 
6,000  kg/yr. 

P  87-893 

Importer.  Orient  Chemical 
Corporation. 

Chemicai.  (G)  Anthraquinone 
derivative. 


Use/Import.  (S)  Sublimation  transfer 
ink  for  printer.  Import  range:  1,200  to 
6,000  kg/yr. 

P  87-894 

Importer.  Biddle  Sawyer  Corporation. 

Chemical  (G)  Amino-hydroxy- 
naphthalenedisulfonic 
acid,[[(substituted)]azo-[((substituted)- 
((3,5-dichloro-8- 

triazinylamino]phenyl]azol-,  sodium 
salt. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  40.000  kg/yr. 

P  87-895 

Importer.  Biddle  Sawyer  Corporation. 

Chemical  (G)  Disubstituted- 
naphthalene  disulfonic  acid,  [  [  [3- 
chloro-5- 

[[(sulfooxyethylsulfonyl)phenyl]aminol- 
s-triazinylaminolsubstituted 
phenyl]azo]-,  sodium  salt. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  40.000  kg/yr. 

P  87-896 

Importer.  Biddle  Sawyer  Corporation. 

Chemical  (G)  Substituted 
naphlhalenesulfonic  acid.  [[3-chloro-5- 
[(sulfooxyethyl)phenylaminol-s- 
triazinylaminojsubstituted 
naphthylazo]-,  sodium  salt. 

Use/Import  (S)  Reactive  for  textiles. 
Import  range:  40,000  kg/yr. 

P  87-897 

Manufacturer.  Confidential. 
Chemical  (G)  Acrylic  resin  solution. 
Use/Production.  (G)  Highly  dispersive 
use.  Prod,  range:  Confidential. 

P 87-898 

Importer.  Biddle  Sawyer  Corporation. 

Chemical  (G)  Amino-hydroxy- 
naphthalenedisulfonic  acid. 
([sub8tituted]azo]-[[[3-chloro- 
[({sulfooxyethylsulfonyllphenyljamino)- 
s-triazinylamino]sulfophenyl]-,  sodium 
salt. 

Use/Production.  (S)  Reactive  dj'e  for 
textiles.  Prod,  range:  40,000  kg/yr. 

P  87-899 

Importer.  Biddle  Sawyer  Corporation. 

Chemical  (G)  Benzenesulfonic  acid, 
((substituted-alkyl-oxo- 
heteromonocycle]azo]-[[[(sulfooxy) 
ethyl]sulfonyl]phenylamino]- 
[[chlorothazinyljamino]-,  sodium  salt. 

Use/Import  (G)  Reactive  dye  for 
textiles.  Import  range:  40,000  kg/yr. 

P 87-900 

Manufacturer.  Confidential. 

Chemical  [G]  Multifunctional  alkyi 
cycloalkyl  carbodiimide. 

Use/Production.  (S)  Crosslinker  for 
water-borne  carboxylated  coatings 
formulations.  Prod,  range:  Confidential. 


Toxicity  Data.  Acute  oral:  8.0  ml/kg; 
Irritation:  Skin-Moderate,  Eye — Minor. 
Ames  test,  Non-mutagenic. 

P 87-901 

Manufacturer.  Confidential. 

Chemical  (G)  Polyether  modified 
multifunctional  alkyl  cycloalkyl 
carbodiimide. 

Use/Production.  [S]  Component  of 
crosslinking  agent  for  water-borne 
carboxylated  coating  formulations.  Prod, 
range.  Confidential. 

Toxicity  Data.  Acute  oral  8.0  ml/kg; 
Irritation,  Skin — Moderate.  Eye — Minor 
Ames  test,  Non-mutagenia 

P  87-902 

Manufacturer  Confidential. 

Chemical  [G]  Hydroxyalkyl 
alkylcarbamate. 

Use/Production.  (G)  Component  in 
coating  formulations.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  oral,  16  ml/kg; 
Irritation,  Skin — Minor,  Eye — Minor 
Ames  test,  Non-mutagenic. 

P  87-903 

Manufacturer.  Confidential. 

Chemical  (G)  Alkylcarbamic  acid 
hydroxyalkyl  ester. 

Use/Production.  (S)  Component  in 
coating  formulations.  Prod,  range, 
Confidential. 

Toxicity  Data.  Acute  oral.  13.3  ml/kg; 
Irritation,  Skin — Non-irritant,  Eye — 
Moderate  to  severe;  Ames  test.  Non- 
mutagenia 

P 87-904 

Importer.  Confidential. 

Chemical  (S)  2-Hydroxy-3-(3.4- 
dimethyl-9-oxo-9H-thioxanthen-2- 
yloxy)-NJM.N-trimethylpropan-aminium 
chloride. 

Use/Production.  (S)  Photoinitiator  for 
the  photocuring  of  water  based  U.V.  and 
near  visible  spectrum  curing 
compositons.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral,  >2  g/kg; 
Acute  dermal.  >  2  g/kg;  Ames  test  Non- 
mutagenic. 

P  87-905 

Manufacturer.  Confidential. 

Chemical  (G)  Diester  of  alkoxylated 
diol. 

Use/Production.  (G)  Antioxidant. 
Prod,  range.  Confidential. 

P  87-906 

Manufacturer.  Occidental  Chemical 
Corporation. 

Chemical  (G)  Urethane  polymer. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  rheology 
modifier  for  latex  paint  production,  and 
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modilier  tor  latex  adhesive  production. 
Prod,  range,  Conndential. 

P 87-907 

Manufacturer.  Occidental  Chemical 
Corporation. 

Chemical.  (G)  Polyether  aromatic 
urethane. 

Use/Production.  (G)  Polyurethane 
intermediate.  Prod,  range,  Confidential. 

P  87-908 

Manufacturer.  Occidental  Chemical 
Corporation. 

Chemical.  (S)  Propoxylated  glycerol; 
chloroacetic  acid,  and  sodium 
thiosulfate. 

Use/Production.  (G)  Textile  finishing 
agent.  Prod,  range,  Confidential. 

P 87-909 

Importer,  de  LAIRE. 

Chemical.  (S)  2-Cyclopentene-l-acetic 
acid  ethyl  ester. 

Use/Import.  (S)  A  raw  material  of 
fragrance  compound.  Import  range, 
Confidential. 

P  87-910 

Importer,  de  LAIRE. 

Chemical.  (S)  2-Cyclopentene-l-acetic 
acid,  alpha  ally!  ethyl  ester. 

Use/Import.  {S)  A  raw  material  of 
fragrance  compound.  Import  range,  160 
kg/yr. 

P 87-911 

Importer,  de  I.AIRE. 

Chemical.  (S)  2-Cyclopentene-l-acetic 
acid;  1-methylheptyl  ester. 

Use/Import.  [S)  A  raw  material  of 
fragrance  compound.  Import  range,  60 
kg/yr. 

P  87-912 

Manufacturer.  Gould-Randco. 

Chemical.  (G)  Dialkoxy  titanium 
dialkanolamine  chelate. 

Use /Production.  (S)  Catalyst  for 
manufacture  of  esters.  Prod,  range, 
25.000  to  50,000  kg/yr. 

P  87-913 

Manufacturer.  Gould-Randco. 

Chemical.  (G)  Titanium 
(dialkanolamine)  oxide. 

Use/Production.  (S)  Catalyst  for 
manufacture  of  esters.  Prod,  range, 
25,000  to  50,000  kg/yr. 

F  87-914 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  epoxy  resin. 

Use /Production.  (S)  Site-limited  and 
industrial  component  of  metal  coating 
formulation.  Prod,  range,  50,000  to 
100,000  kg/yr.  Non-mutagenic. 

P  87-915 

Manufacturer.  Confidential. 


Chemical.  (G)  Carbonochloridothioic 
acid,  aryl  ester. 

Use/Production.  (Gj  Destructive  use 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral,  3,433  mg/ 
kg;  Acute  dermal,  >  2,000  mg/kg; 
Irritation,  Skin — Moderate,  Eye- 
Modetate. 

P  87-916 

Importer.  Confidential. 

Chemical.  (G)  Isocyanate  capped 
epoxy  resin. 

Use/Import.  (G)  Resin  for  paints  and 
sealants.  Import  range,  Confidential. 

P  87-917 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acrylic 
copolymer. 

Use/ Production.  (G)  Coatings  additive 
in  an  open  non-dispersive  use.  Prod, 
range.  Confidential. 

P  87-918 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  urethane  of 
neopentyl  glycol. 

Use/ Production.  (G)  Industrial  coating 
with  an  open  use.  Prod,  range,  27,500  to 
110,000  kg/yr. 

P 87-919 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylate 
polymer  with  methyl  methacrylate. 

Use/Production.  (G)  Paint  vehicle 
resin.  Prod,  range,  975,000  to  1,000,000 
kg/yr. 

P  87-920 

Manufacturer.  Ruetgers-Nease 
Chemical  Company,  Inc. 

Chemical.  (G)  Organic  salt  of  sulfonic 
acid. 

Use/Production.  (S)  Industrial 
addidve  in  cement;  cleaning  agent.  Prod, 
range;  Confidential. 

Dated:  April  7, 1987. 
Denist  Devoe, 

Acting  Division  Director,  Information 

Management  Division. 

[FR  Doc.  87-8281  Filed  4-16-87:  8:45  arnj 
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IOW-S-FRL-31 88-81 

Ground  Water  System  of  a  Limestone 
Aquifer  (of  the  Valley  and  Ridge 
Province)  of  the  Appalachian  Valley 
Region  in  the  Boyce-Mlltwood  Area, 
Clarice  County,  VA 

agency:  Environmental  Protection 

Agency. 

ACnOM:  Notice. 

summary:  The  Administrator  of  the  U.S. 
Environmental  Protection  Agency  has 


determined  that  the  ground  water 
system  of  the  Stonehenge  and 
Conococheague  Limestone  formation  of 
the  Appalachian  Valley  Region,  which 
underlies  part  of  Clarke  County,  Virginia 
in  and  around  the  towns  of  Boyce  and 
Millwood  (denominated  the  "Prospect 
Hill  Spring  Aquifer"),  is  the  sole  source 
or  principal  source  of  drinking  water  for 
that  part  of  Clarke  County,  and  that 
such  aquifer,  if  contaminated,  would 
create  a  significant  hazard  to  public 
health.  This  determination  is  in  response 
to  a  petition  submitted  by  the  Clarke 
County  Board  of  Supervisors  requesting 
that  the  Administrator  of  EPA  make  a 
determination  pursuant  to  section 
1424(e)  of  the  Safe  Drinking  Water  Act, 
42  U.S.C.  300h-3(e),  as  amended,  that 
the  Prospect  Hill  Spring  Aquifer  is  a  sole 
or  principal  source  of  drinking  water  for 
the  area.  As  a  result  of  this  action. 
Federal  financially  assisted  projects  in 
the  designated  area  will  be  subject  to 
EPA  review  pursuant  to  section  1424(e) 
to  ensure  that  these  projects  are 
designed  and  constructed  so  that  they 
do  not  contaminate  this  aquifer  so  as  to 
create  a  significant  hazard  to  public 
health 

EFFECTIVE  DATE:  This  determination 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1:00  p.m.  eastern 
standard  time  on  May  1, 1987.  This 
determination  shall  become  effective  on 
June  1, 1987. 

ADDRESS:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III,  Drinking  Water/Ground 
Water  Protection  Branch,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107. 

FOR  FURTHER  INFORMATION  CONTACr. 
Jon  Capacasa,  Chief,  Drinking  Water/ 
Ground  Water  Protection  Branch, 
Environmental  Protection  Agency, 
Region  III  at  the  above  address  or  at 
(215)  597-6227. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  section 
1424(e)  of  the  Safe  Drinking  Water  Act, 
42  U.S.C.  300H-3(e),  the  Administrator 
of  the  Environmental  Protection  Agency 
has  determied  that  the  ground  water 
system  of  the  Stonehenge  and 
Conococheague  Limestone  formations  is 
the  sole  or  principal  source  of  drinking 
water  for  the  areas  in  and  around  the 
towns  of  Boyce  and  Millwood.  This 
aquifer  supplies  drinking  water  to  public 
water  systems  and  individual  (single 
family)  wells.  Pursuant  to  section 
1424(e),  Federal  financially  assisted 
projects,  constructed  on  the 


denominated  "Prospect  Hill  Spnng 
Aquifer"  or  within  its  streamflow  source 
zone,  will  be  subject  to  EPA  review. 

I.  Background— Section  1424(e)  of  the 
Safe  Drinking  Water  Act  provides: 

If  the  Administrator  determines,  on  his  own 
initiative  or  upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal  drinking 
water  source  for  the  area  which,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  that  determiaation  in  the  Federal 
Register.  After  the  publication  of  such  notice, 
no  commitment  for  Federal  financial 
assistance  (through  a  grant,  contract  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health  but  a 
commitment  for  Federal  financial  assistance 
may.  if  authorized  under  another  provision  of 
law.  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer 

On  June  27. 1985,  the  Board  of 
Supervisors  of  Clarke  County.  Virginia, 
petitioned  the  Administrtor  of  EPA, 
pursuant  to  section  1424(e)  of  the  Safe 
Drinking  Water  Act,  to  designate 
portions  of  the  Stonehenge  and 
Conococheague  Limestone  formations  in 
Clarke  County,  Virginia,  denominated 
"Prospect  Hill  Spring  Aquifer",  as  the 
sole  or  principal  source  of  drinking 
water  for  an  area,  which,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health.  A  notice  of 
receipt  of  this  petition,  together  with  a 
request  for  comments,  was  published  in 
the  Federal  Register  on  October  31. 1985 
(50  FR  45484). 

The  single  public  comment  received 
recommended  the  designation.  Because 
there  were  no  requests  for  a  public 
hearing  and  the  one  public  comment 
received  was  favorable,  a  public  hearing 
was  deemed  unnecessary.  Upon  review 
of  the  petition.  EPA  has  determined  that 
the  streamflow  source  zone  of  the 
designated  aquifer  is  a  portion  of  the 
drainage  basm  of  Page  Brook. 

II.  Description  of  the  Designated 
Portions  of  the  Stonehenge  and 
Conococheague  Limestone  Formations 
and  their  Stream  Flow  Source  Zones. 

The  Stonehenge  formation  of  lower 
Ordovician  age  is  approximately  700  to 
800  ft.  thick  and  consists  predominantly 
of  thin  to  medium  bedded,  light  to  dark 
gray  pure  limestone.  The  older 
Conococheague  formation  of  Upper 
Cambrian  Age.  consists  of  gray  to  dark 
gray  limestone  with  interbeds  of 
dolomite  and  sandstone.  The 
Conococheague  is  approximately  2300  ft 
thick.  The  area  over  which  Federal 
financially  assisted  projects  will  be 
reviewed  includes  both  the  designated 
portions  of  the  Stonehenge  and 
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Conococheague  formations, 
encompassing  the  "Prospect  Hill  Spring 
Aquifer"  and  their  streamflow  source 
zone.  This  designated  area  consists  of 
the  following:  The  area  directly 
overlying  the  Stonehenge  and 
Conococheague  formations  in  and 
around  the  towns  of  Boyce  and 
Millwood  and  their  streamflow  source 
zone.  The  streamflow  source  zone 
includes  the  drainage  basin  of  Page 
Brook  from  its  headwaters  to  a  point  on 
Page  Brook  3000  feet  north  of  its 
confluence  with  Roseville  Run.  The 
majority  of  this  drainage  basin  consists 
of  the  Rockdale  Run  limestone  and 
dolomite  formation,  with  portions  of  the 
Oranda,  Edinburgh,  Martinsburg  and 
Lincolnshire  limestone  and  dolomite 
formations  comprising  the  remainder. 

The  surface  area  of  the  "Prospect  Hill 
Spring  Aquifer"  is  about  one  square 
mile,  and  the  area  of  the  strearnflow 
source  zone  is  approximately  twelve 
(12)  square  miles.  An  enlarged  map  of 
the  area  and  all  the  information  utilized 
in  this  determination,  which  includes  the 
petition,  written  comments,  and  various 
technical  publications,  are  available  to 
the  public  and  may  be  inspected  during 
normal  business  hours  at  the  office  of 
the  Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Bldg., 
Philadelphia,  Pennsylvania  19107. 

One  the  basis  of  the  information 
which  is  available  to  this  Agency,  the 
Administrator  has  made  the  following 
findings,  which  are  the  basis  for  the 
determination  noted  above: 

1.  The  portion  of  the  "Prospect  Hill 
Spring  Aquifer"  and  its  streamflow 
source  zone  underlying  the  designated 
area  is  the  principal  drinking  water 
source  for  this  area.  The  Clarke  County 
Sanitation  Authority  derives  above 
35,000  gallons  per  day  (gpd)  from  the 
Prospect  Hill  Spring  to  serve  about  575 
people.The  water  is  chlorinated.  The 
remaining  residents  in  the  designated 
area,  approximately  125  people,  have 
private  wells,  which  supply,  collectively, 
about  8,000  gpd. 

2.  There  is  no  existing  alternative 
drinking  water  source  which  provides  50 
percent  or  more  of  the  drinking  water  to 
the  designated  area.  This  is  because  this 
area  is  rural  in  nature  and  the  nearest 
existing  alternative  supply,  the 
Shenandoah  River,  is  at  such  a  distance 
that  its  use  would  be  technically  and 
economically  impractical. 

3.  The  designated  portion  of  the 
"Prospect  Hill  Spring  Aquifer"  is 
susceptible  to  contamination,  through 
the  recharge  or  stream  flow  source  zone, 
from  abandoned  wells,  septic  tanks  and 
agricultural  activity  in  which  fertilizers, 
herbicides,  and  pesticides  are  applied 
directly  to  the  soil  surface.  In  1961  the 


local  Health  Department  discovered  the 
presence  of  high  nitrate  levels  in  two 
municipal  water  source  wells  in  the 
Town  of  Berryville.  Other  tests  revealed 
the  presence  of  several  types  of 
herbicides  in  one  well  and  two  or  three 
types  of  phenols  which  may  originate 
from  pesticides  in  both  wells.  These 
wells  are  recharged  by  the  same 
streamflow  source  zone  as  that  of  the 
"Prospect  Hill  Spring"  acquifer.  Since 
the  ground  water  contamination  can  be 
difficult  or  impossible  to  reverse,  and 
because  this  aquifer  system  is  heavily 
relied  upon  for  drinking  water  purposes 
by  the  general  population, 
contamination  of  the  acquifer  would 
pose  a  significant  hazard  to  public 
health. 

4.  Water  enters  the  "Prospect  Hill 
Spring  Acquifer"  through  local 
precipitation  and  the  streamflow  source 
zone.  Ground  water  levels  are  controlled 
by  precipitation  patterns.  The  water 
table  follows  the  surface  topography  of 
the  area.  Ground  water  flow  is  a  major 
component  of  stream  flow  in  the  area. 

Project  Review 

On  September  29, 1977  EPA  proposed 
regulations  for  implementing  section 
1424(e)  of  the  Safe  drinking  Water  Act 
(42  FR  51620).  The  proposed  regulations 
contain  procedures  for  review  of  Federal 
financially  assisted  projects  which  could 
contaminate  "sole  or  principal  source" 
acquifers  through  the  recharge  zone  so 
as  to  create  a  significant  hazard  to 
public  health,  they  are  being  used  as 
interim  guidance  until  final  regulations 
are  promulgated. 

EPA  Region  III  is  already  working 
with  the  Federal  agencies  which  may  in 
the  future  sponsor  projects  in  the  area  of 
concern  in  order  to  develop  interagency 
procedures  whereby  EPA  will  be 
notified  of  proposed  commitments  for 
projects  which  could  contaminate  the 
designated  aquifer.  EPA  will  evaluate 
such  projects,  and,  where  necessary, 
conduct  an  in-depth  review,  including 
soliciting  public  comments  where 
appropriate. 

Although  the  project  review  process 
cannot  be  delegated,  the  Regional 
Administrator  in  Region  III  will  rely  to 
the  maximum  extent  possible  upon  any 
existing  or  future  State  and  local  control 
mechanisms  in  protecting  the  ground 
water  quality  of  the  aquifer  underlying 
the  designated  area.  Included  in  the 
review  of  any  Federal  financially 
assisted  project  will  be  coordination 
with  the  State  and  local  agencies.  Their 
comments  will  be  given  full 
consideration  and  the  Federal  review 
process  will  function  so  as  to 
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complement  and  support  State  and  local 
mechanisms. 

Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  605(b).  1  hereby  certify  that  the 
attached  rule  will  not  have  a  signiHcant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
certification  the  term  "small  entity" 
shall  have  the  same  meaning  given  in 
the  RFA,  5  U.S.C.  601(6).  This  action  is 
only  applicable  to  the  area  covered  by 
the  petition,  and  affects  only  requests 
for  Federal  fmancial  assistance  for 
projects  which  have  the  potential  for 
contaminating  the  aquifer  so  as  to  create 
a  significant  hazard  to  public  health. 
While  the  number  of  small  entities 
which  submit  such  requests  cannot  be 
predicted,  EPA  has  stated  that  it  "will 
not  be  concerned  with  reviewing,  on  an 
individual  basis,  small  isolated 
commitments  of  financial  assistance",  42 
FR  51621  (September  29. 1977).  Thus  the 
number  of  projects  reviewed  in  this  area 
should  be  very  small;  protection  of  the 
aquifer  will  normally  require  review  of 
larger,  potentially  contaminating  or 
overpumping  projects  such  as  housing 
projects,  highways  or  sewage  treatment 
plants  which  would  not  ordinarily  be 
small  entities  under  the  RFA.  See,  42  FR 
51621,  51622. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  significant.  As  noted 
in  the  Federal  Register  preamble  cited 
above,  most  projects  subject  to  this 
review  will  be  preceded  by  a  ground 
water  impact  assessment  under  other 
Federal  laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA). 
Integration  of  those  related  review 
procedures  with  Sole  Source  Aquifer 
review  will  allow  EPA  and  other  Federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  a  grant  of  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  small 
entity  in  order  to  pay  for  the  redesign  of 
a  project  to  assure  protection  of  the 
aquifer. 

Pursuant  to  Executive  Order  12291, 
EPA  must  determine  whether  a 
regulation  is  "major"  and  therefore 
subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it  will 
not  have  an  annual  effect  of  $100  million 
or  more  on  the  economy,  nor  will  it 
cause  any  major  increases  in 
competition,  employment,  investment,  or 
productivity,  in  domestic  or  export 
markets.  Today's  action  only  affects  the 


"Prospect  Hill  Spring"  aquifer  and  the 
surrounding  area.  It  provides  an 
additional  review  of  ground  water 
protection  measures,  including  any 
instituted  by  local  authorities,  for  only 
those  projects  which  request  Federal 
financial  assistance  in  this  area.  This 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  Executive 
Order  12291. 

Dated:  April  7, 1987. 
James  M.  Seif, 

Regional  A  dminis  ter 

[FR  Doc.  87-8682  Filed  4-16-87;  8:45  am] 

BILLING  CODE  6S«0-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 
Type:  Extension  of  3067-0026. 
Title:  Application  for  Loan 
Cancellation. 

Abstract:  The  form  was  developed  for 
use  by  local  governments  in  conjimction 
with  the  Community  Disaster  Loan 
Program  (section  414,  Pub.  L.  93-288). 
The  form  was  utilized  to  request 
cancellation  of  a  Community  Disaster 
Loan  in  accordance  with  the  provisions 
of  the  law  and  regulation  pertaining  to 
Community  Disaster  Loans. 

Type  of  respondents:  State  or  local 
governments. 
NJumber  of  Respondents:  5. 
Burden  Hours:  30. 
Frequency  of  Recordkeeping  or 
Refiorting:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley.  (202)  64ft-2624,  500 
C.  Street  NW..  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231.  Office 
of  Management  and  Budget,  3225  NEOB. 
Washington,  DC  20503  within  two 
weeks  of  this  notice. 
Wesley  C.  Moore, 

Dirtctor,  Office  of  Administrative  Support. 
[FR  Doc.  87-8650  Filed  4-16-87;  8:45  am] 

BILLING  CODE  671S-01-M 


[FEMA-788-DR] 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Maine 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maine  (FEMA-788-DR).  dated  April  9, 
1987  and  related  determinations. 

dated:  April  10, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.  E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Maine,  dated  April  9, 
1987,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  9, 1987: 

York  County  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.)  (Billing  Code 
6718-02.) 

Dave  McLoughlin, 

Deputy  Associate  Director.  State  and  Local 
Prograwa  and  Support.  Federal  Emergency 
Management  Agency. 
[FR  Doc.  87-8649  Filed  4-16-87;  8:45  am] 

BILUNG  CODE  e71l-01-M 

FEDERAL  RESERVE  SYSTEM 

FIdelcor,  Inc.;  Acquisition  of  Company 
Engaged  In  Permissible  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
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question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  11, 1987. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Fidelcor,  Inc.,  Philadelphia, 
Pennsylvania;  to  acquire  Lazere 
Financial  Corporation,  New  York,  New 
York,  and  thereby  engage  in  servicing 
loans  or  other  extensions  of  credit  for 
the  account  of  others  pursuant  to 
§  225.25(b)(1)  and  providing  to  others 
data  processing  services  pursuant  to 
S  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  13, 1987. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-8645  Filed  4-16-87;  8:45  am) 

BILUNO  COOE  6210-01-M 


Hamptons  Bancshares,  Inc^  et  al.; 
Applications  To  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  7, 1987. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Hamptons  Bancshares,  Inc.,  East 
Hampton,  New  York;  to  engage  de  novo 
through  its  subsidiary,  Hamptons 
Appraisal  Corp.,  Riverhead,  New  York, 
in  performing  appraisals  of  real  estate, 
including  residential,  land, 
condominium,  and  commercial  real 
estate  pursuant  to  §  225.25(b)(13)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  First  Bank  Financial  Corp., 
Conyers,  Georgia;  to  engage  de  novo 
through  its  subsidiary.  First  Financial 
Realty  Services  Corp.,  Conyers,  Georgia, 
in  the  origination  and  servicing  of  first 
mortgage  real  estate  loans  for  the 
secondary  market,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
the  State  of  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  13, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  87-8647  Filed  4-16-87;  8:45  am) 

BILUNG  COOC  SZICMJI-M 


LaCinda  Johnson  Scroggie; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  ban  indicated.  Once  the  notices 
have  been  accepted  for  processing,  they 
will  also  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  mey  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  1, 
1987. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  LaCinda  Johnson  Scroggie,  Santa 
Ynez,  California;  to  retain  15.9  percent 
of  the  voting  shares  of  Community  Bank 
of  Santa  Ynez  Valley,  Solvang, 
Cahfomia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  13. 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-8644  Filed  4-16-87;  a45  am) 

WLUNO  COOE  UIO-OI-M 


Sharon,  Bancshares,  Inc.,  et  al.; 
Formations  of,  Acquisitions  by  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  RegulaUon  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquired  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  office  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
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must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  8, 
1987. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President]  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Sharon  Bancshares,  Inc.,  Sharon, 
Tennessee:  to  acquire  at  least  96  percent 
of  the  voting  shares  on  City  State  Bank. 
Martin.  Tennessee. 

B.  Federal  Reserve  Bank  of 
MinneafKilis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55460: 

1.  Coteau  Hills  Company,  Cackle. 
North  Dakota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank  of 
Cackle.  Cackle.  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  13, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  87-8646  Filed  4-16-87;  845  am) 

BILUNG  CODE  821O-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Fatal  Accident  Circumstances  and 
Epidemiology  (FACE)  SymposHim; 
Open  Meeting 

The  following  symposium  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Fatal  Accident  Circumstances  and 
Epidemiology  (FACE) 

Date:  May  26-28, 1987. 

Time:  4  p.m.-6  p.m..  May  26, 1987;  8 
a.m.-5  p.m..  May  27, 1987;  8  a.m.-12 
noon.  May  28, 1987. 

Place:  Room  C-120,  National  Mine 
Health  and  Safety  Academy,  Airport 
Road,  Beckley.  West  Virginia  25802- 
1166. 

Purpose;  The  prupose  of  this 
symposium  is  to  review  and  discuss  the 
results  obtained  in  the  FACE  program  to 
date  and  to  elicit  input  concerning  future 
direction  and  expansion  of  the  program. 

Additional  information  may  be 
obtained  from:  )an  C.  Manwaring. 
Division  of  Safety  Research.  NIOSH. 


CDC,  944  Chestnut  Ridge  Road. 
Morgantown,  West  Virginia  26S05; 
Telephones:  FTS:  923-4611;  Commercial: 

304/291-4811. 

Dated:  April  13. 1987. 
Robert  L.  Foster, 

Assistant  Director.  Office  of  Program  Support 

Centers  for  Disease  Control. 

[FR  Doc.  87-8628  Filed  4-16-87;  8:45  am] 

BILUNG  CODE  4160-1»-«l 


Food  and  Drug  Administration 

Dow  Ctiemical  U.SJV.;  Withdrawal  of 
Approval  of  NADA's 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Dow 
Chemical  U.S.A.  The  NADA's  provide 
for  use  of  ronnel  Type  A  articles  for 
making  Type  C  cattle  feeds.  The  firm 
requested  withdrawal  of  approval. 

EFFECTIVE  DATE:  April  27. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  L  Sharar,  Center  for 
Veterinary  Medicine  (HFV-214),  Food 
and  Drug  Administratioix.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
3184. 

SUPPt£MENTARY  INFORMATION:  Dow 
Chemical  U.SA..  P.O.  Box  1706. 
Midland,  MI  46640.  is  the  sponsw  of 
NADA 11-076;  Trolene  FR  Insecticidal 
Premix,  NADA  41-377:  Trolene  18 
Insecticidal  Salt  Premix.  and  NADA  46- 
956:  Trolene  20  L  Insecticidal  Liquid 
Premix.  The  NADA's  provide  for  use  of 
these  ronnel  Type  A  articles  for  making 
Type  C  cattle  feeds  for  use  as  in  21 CFR 
558.525  and  558.526. 

By  letter  of  December  3. 1986,  the 
spoasor  requested  the  withdrawal  of 
approvals  because  the  products  were 
not  being  manufactiu'ed  or  marketed. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e),  82 
StaL  345-347  (21  U.S.C.  360b(e]))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84), 
and  in  accordance  with  {  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115],  notice  is  given  that 
approval  of  NADA's  11-076.  41-377,  and 
48-956  and  all  supplements  thereto  are 
hereby  withdrawn,  effective  April  27, 
198^. 

Id  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 


removing  21  CFR  558.525(a)(1)  and 
556.526  that  reflect  these  approvals. 

Dated:  April  13. 1967. 
GeraM  B.  Guest. 
Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  87-8637  Filed  4-16-87;  8:45  am] 

BtLUNG  COQE  41«0-«1-ll 


(Docket  No.  S7N-0132] 

Workshop  on  Epidemiology  of 
Haemoptiilus  Influenza  Type  B 
Disease;  Public  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  to  discuss  the 
epidemiology  of  Haemophilus  Influenza 
Type  B  disease. 

date:  The  workshop  will  be  held  on 
Monday,  April  20, 1987,  from  6  a.m.  to  5 
p.m. 

address:  The  workshop  will  be  held  at 
the  National  Institutes  of  Health, 
Conference  Rm.  6,  Bldg.  31C,  9000 
Rockville  Pike,  Bethesda,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Frasch,  Center  for  Drugs  and 
Biologies  (HFN-658),  Food  and  Drug 
Administration.  8800  Rockville  Pike, 
Bethesda.  MD  20892,  301-496-1920, 

or 
Joel  Kuritsky,  Center  for  Drugs  and 
Biologies  (HFN-733),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6410. 

SUPPLEMENTARY  INFORMATION:  On  April 
20, 1987,  FDA  will  sponsor  a  workshop 
on  the  epidemiology  of  Haemophilus 
Influenza  Type  B  disease  since  the 
introduction  of  Haemophilus  B 
Polysaccharide  Vaccine  in  April  1985. 
There  are  currently  three  licensed 
manufacturers  of  this  vaccine.  FDA  will 
use  the  information  provided  during  this 
workshop  to  develop  plans  for  further 
scientiflc  and  regulatory  activities. 
Persons  planning  to  attend  should  be 
aware  that  space  is  limited  and  should 
contact  either  Carl  Frasch  or  )oel 
Kuritsky  (addresses  above)  to  obtain 
additional  information. 

Dated:  April  14. 1987. 
lohn  M.  Taykir, 

Assoc!  a  ta  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-6734  Filed  4-&-67: 10:36  Bin| 
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(Docket  No.  87P-01 18] 

Petition  Requesting  Rescission  of  3 
Years'  Exclusivity  for  Persantine 
Brand  of  Dipyridamole 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
fihng  of  a  petition  requesting  that  the 
agency  rescind  its  decision  to  grant  3 
years'  marketing  exclusivity  for 
Persantine  brand  of  dipyridamole  for  its 
use  "as  an  adjunct  to  coumarin 
anticoagulants  in  the  prevention  of 
postoperative  thromboembolic 
complications  of  cardiac  valve 
replacement."  FDA  is  giving  notice  of 
the  filing  of  this  petition  to  all  interested 
persons  because,  should  FDA  decide  to 
grant  the  petition,  this  decision  would 
affect  the  date  when  approval  for 
maketing  generic  versions  of 
dipyridamole  labeled  for  the  above 
indication  may  be  made  effective. 
date:  Comments  by  May  18, 1987. 
ADDRESS:  Requests  for  a  copy  of  the 
petition  and  written  comments  regarding 
the  petition  to  Dockets  Management 
Branch  (HFA-305).  Rm.  4-62.  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockvilie,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Judy  O'Neal.  Center  for  Drugs  and 
Biologies  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvilie,  MD  20857,  301-295-8041. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1984,  the  President  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984. 
The  new  legislation  amends  the  Federal 
Food,  Drug,  and  Cosmetic  Act 
authorizing  the  agency  to  accept 
abbreviated  new  drug  applications 
(ANDA's)  for  many  previously  approved 
new  drug  products.  The  new  legislation 
also  provides  for  periods  of  "exclusive" 
marketing  for,  among  other  things, 
certain  changes  in  new  drug  products 
approved  in  a  supplement  to  an 
application  under  section  505(b)  of  the 
act.  Approval  of  an  ANDA  or  new  dnig 
application  described  in  section 
505(b)(2)  of  the  act.  submitted  for  such  a 
change,  may  not  be  made  effective  until 
the  period  of  "exclusive"  marketing 
ends. 

The  new  drug  products  that  have  been 
granted  "exclusivity"  under  one  of  the 
several  exclusivity  provisions  of  this 
new  legislation  are  set  forth  in  the 
publication  entitled  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations"  (the  list)  and  its  monthly 
supplements.  In  addition,  the  period  of 
exclusivity  is  shown  in  the  list. 


Persantine's  3-year  exclusivity  appears 
in  the  seventh  edition  of  the  list. 

Interested  persons  may  disagree  with 
the  agency's  findings.  Accordingly,  FDA 
has  established  a  policy  that  whenever 
an  interested  person  submits  a  citizen 
petition  requesting  a  change  in  the 
exclusivity  status  of  an  approved 
product,  the  agency  will  publish  a  notice 
in  the  Federal  Register  of  the 
availability  of  the  petition.  This 
publication  is  constructive  notice  to  all 
interested  persons  that  they  may  be 
affected  by  the  petition  and  gives  them 
an  opportunity  to  submit  their  comments 
on  the  petition  to  the  agency.  Persons 
potentially  affected  include  holders  of 
approved  ANDA's  or  approved  new 
drug  applications  described  in  section 
505(b)(2)  of  the  act,  the  effective  dates  of 
which  might  be  changed  by  a  decision  to 
grant  the  petition,  persons  who  have 
such  applications  pending  or  who 
contemplate  submitting  such 
applications,  and  persons  whose  right  to 
submit  such  applications  may  be 
affected. 

Although  the  agency  has  made  a 
determination  that  Persantine  is  entitled 
to  3  years'  exclusivity  under  section 
505(c)(3)(D)(iv)  and  (j)(4)(D)(iv)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(c)(3)(D)(iv)  and 
(j)(4)(D)(iv)),  FDA  is  announcing,  in 
accord  with  the  policy  above,  a  filing  of 
a  petition  (87P-0118)  submitted  on 
behalf  of  the  National  Association  of 
Pharmaceutical  Manufacturers,  et  al., 
requesting  that  this  exclusivity  be 
rescinded.  Petitioners  state  that  an 
award  of  exclusivity  under  section 
505(j)(4)(D)(iv)  of  the  act  is  unlawful. 
Petitioners  state  that  for  the  reasons 
given  in  their  petition  the  pertinent 
statutory  provisions,  section 
505(c)(3)(D)(iv)  and  (j)(4)(D)(iv)  of  the 
act.  were  not  intended  to  provide  market 
exclusivity  to  products  being  reviewed 
under  the  agency's  Drug  Effecacy  Study 
program  but  rather  only  to  products 
already  approved  for  safety  and 
effectiveness. 

FDA  is  reviewing  the  merits  of  this 
petition  and,  by  this  notice,  is  giving 
anyone  who  may  be  affected  by  this 
petition  an  opportunity  to  submit 
comments. 

Interested  persons  may,  on  or  before 
May  4, 1987,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  petition.  These 
comments  will  be  considered  in 
preparing  an  agency  response  to  the 
petition.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  petition 


and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Requests  for  a  single 
copy  of  the  petition  should  be  sent  to  the 
Dockets  Management  Branch. 

Dated:  April  13, 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  87-8639  Filed  4-16-87;  8:45  am] 
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[Docket  No*.  87D-0110  and  87D-0111] 

Medical  Devices;  Compliance  Policy 
Guide  Regarding  Defect  Action  Levels 
for  Condoms — Guideline  on  Labeling 
Of  Condoms;  Availability 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  two  documents:  a 
compliance  policy  guide  (CPG)  entitled 
"Condoms:  Defects — Criteria  for  Direct 
Reference  Seizure  to  General  Counsel 
April  10, 1987,  and  a  guideline  on  the 
labeling  of  condoms.  The  two 
documents  were  prepared  by  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH).  FDA  is  taking  these 
actions  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

date:  Written  conments  submitted  by 
(June  16, 1987,  will  be  considered  by 
FDA  in  determining  whether  immediate 
revisions  of  the  CPG  or  guideline  are 
warranted;  however,  comments  may  be 
submitted  on  the  two  documents  at  any 
time  for  FDA's  consideration. 

address:  Written  requests  for  a  single 
copy  of  the  CPG  or  the  guideline  to  the 
Dockets  Management  Branch  (HFA- 
305),  Rm.  4-62,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvilie,  MD  20857.  Submit  any  written 
comments  on  the  GPG  (referencing 
Docket  No.  87D-0110}  or  the  guideline 
(referencing  Docket  No.  87l>-0111)  to  the 
same  address.  The  CPG  and  the 
guideline  and  any  comments  received  on 
them  may  be  seen  in  the  office  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  (Send  two  self- 
addressed  adhesive  labels  to  assist  the 
Branch  in  processing  your  requests.) 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  J.  Pipari,  Center  for  Devices  and 
Radiological  Health  (HFZ-323).  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring.  MD  20910.  301-427- 
8162. 
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SUPPtfMENTAfly  INFORMATION:  FDA. 
primarily  through  CDRH,  regulates 
medical  devices  in  commercial 
distribution  under  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295)  to  the  acL  One  provision 
of  the  amendments,  section  513  of  the 
act  (21  U.S.C.  360c).  establishe*  three 
categories  (classes)  of  devices, 
depending  upon  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness:  class  I 
(general  controls),  class  II  (performance 
standards),  and  class  III  (premarket 
approval).  Following  procedures  in  the 
statute,  FI)A  has  classified  the  condom 
as  a  class  II  device.  See  21  CFR  884.5300. 
The  device  is  made  of  latex  or  natural 
membranes. 

In  view  of  the  increasing  use  of 
condoms  as  a  protection  against 
acquired  immunodeficiency  snydrome 
(AIDS]  and  other  sexually  transmitted 
diseases,  CDRH  has  revised  its  strategy 
for  the  regulation  of  condoms.  CDRH's 
strategy  consists  of  (1)  strengthening  its 
inspection  of  manufacturers  and 
repackagers  of  condoms  to  ensure 
conformance  with  FDA's  current  good 
manufacturing  practice  (CCMP) 
regulations  at  21  CFR  Part  82a  (2) 
strengthening  its  sampling/inspection  of 
condoms  in  commercial  distribution  to 
reduce  to  the  extent  possible  the  number 
of  condoms  with  leakage  defects,  and  (3) 
providing  guidance  on  labeling  of 
condoms  intended  for  use  in  desease 
prevention  to  enable  manufacturers, 
importers,  and  repackagers  to  provide 
consumers  adequate  directions  for  use. 
See  21  CFR  801.4  and  801.5. 

To  implement  the  first  element  of  its 
strategy,  FDA  is  ciurently  inspecting  all 
manufacturers,  importers,  and 
repackagers  of  condoms  to  (1)  ensure 
compliance  with  the  CGMP  regulations, 
and  (2)  obtain  information  on  the 
current  levels  of  defects  of  condoms  and 
the  lalieling  now  used  for  condoms. 

Secondly,  to  strengthen  FDA's 
sampling/inspection  of  condoms  in 
commercial  distribution  and  condoms  at 
manufacturers,  importers,  and 
repackagers,  CDRH  has  developed  and 
is  making  available  a  revised  CPG  to 
establish  a  defect  action  level  for 
leakage  defects  found  in  a  lot  of 
condoms.  The  CPG  being  made 
available  replaces  CPG  7174.21 
"Prophylactics — Adulteration;  Defects 
October  1. 1980". 

CPG  7174.21  Condoms:  Defects — Criteria 
for  Direct  Reference  Seizure  to  General 
Counsel,  April  16, 1967 

FDA  is  revising  and  making  available 
its  CPG  to  bring  FDA's  defect  action 
level  for  leakage  defects  of  condoms 


more  in  line  with  the  rejection  criteria  in 
the  voluntary  standard  used  by 
domestic  manufacturers  of  latex 
condosis.  The  manufacturers  are  using 
the  American  Society  for  Testing 
Materials'  (ASTM)  Standard 
Specification  for  Rubber  Contraceptives 
(Condoms) — Designation:  1)3492-63  for 
quality  control  of  leakage  defects  in 
condoms  (Ref.  1).  According  to  this 
voluntary  standard,  the  acceptable 
quality  level  for  leakage  is  0.4  percent; 
i.e.,  not  to  exceed  4  leaking  condoms  per 
1,000  condoms  examined.  For  example, 
FDA  will  reject  a  lot  of  condoms  if  5  or 
more  oondoms  are  found  with  leakage 
defects  per  1,000  condoms  examined. 

The  CPG  states  that  FDA  will  follow  a 
statistically  based  sampling/inspection 
plan.  PDA's  sampling /inspection  plan 
was  taken  from  MII^-STD-105D  (the 
military  standard  for  "Sampling 
Procedures  and  Tables  for  Inspection  by 
Attributes")  based  on  an  acceptable 
quality  level  of  0.4  percent.  A  lot  of 
condoms  iound  to  meet  or  exceed  the 
rejection  criteria  for  leakage  defects 
(i.e.,  5  or  more  leaking  condoms  per 
1,000)  would  be  subject  to  a 
recommendation  for  direct  reference 
seizure  action  to  FDA's  Office  of 
General  Coonsel. 

Guideline  on  Labeling  of  Condoms 

To  implement  the  third  element  in 
FDA's  strategy  for  regulating  condoms, 
CDRH  has  developed  and  is  issuing 
guidance  on  labehng  of  these  devices. 
The  guidance  on  labeling  consists  of  a 
letter  that  FDA  is  sending  to  all 
manufacturers,  importers,  and 
repackagers  of  condoms.  The  letter  will 
assist  these  firms  to  prepare  labeling 
that  provides  adequate  directions  for 
use  of  condoms  intended  for  prevention 
of  sexually  transmitted  diseases. 

Accordingly,  under  Docket  No.  87T>- 
0111,  FDA  is  making  available  its  letter 
of  guidance  on  the  labeling  of  condoms 
dated  April  7, 1987.  FDA  considers  its 
letter  to  be  a  guideline,  and  is  making  it 
available  under  S  10.90(b)  of  its 
administrative  practices  and  procedures 
regulations. 

Guidelines  establish  principles  of 
practices  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA  for  a  subject  matter 
which  falls  within  the  laws  administered 
by  the  agency.  A  person  may  rely  upon 
a  guideline  with  assurance  that  it  is 
acceptable  to  FDA  or  may  follow 
different  procedures  or  standards.  When 
different  procedures  or  standards  are 
chosen,  a  person  may,  but  is  not 
required  to,  discuss  the  matter  in 
advance  with  FDA  to  prevent  the 
expenditure  of  money  and  effort  on 


activity  that  may  later  be  determined  to 
be  unacceptable. 

A  guideline  represents  the  formal 
position  of  FDA  on  a  matter  and.  except 
as  provided  below,  obligates  the  agency 
to  follow  it  until  it  is  amended  or 
revoked.  In  unusual  situations  involving 
an  immediate  and  significant  danger  to 
health,  FDA  may  take  appropriate  civil 
enforcement  action  contrary  to  a 
guideline  before  amending  or  revoking 
the  guideline.  This  action  may  t>e  taken 
only  with  the  approval  of  the 
Commissiooer,  who  may  not  delegate 
that  function. 

Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Standard  Specification  for  Rubber 
Contraceptives  (Condoms);  American 
Society  for  Testing  Materials  (ASTM); 
Designation  D3492-83. 

Accordingly,  FDA  is  making  available 
a  revised  CPG  and  a  guideline  on 
labeling. 

Interested  persons  may  at  any  time 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
conmtents  on  the  CPG  or  die  guideline; 
however,  comments  submitted  by  ]\iae 
16. 1987,  will  be  considered  by  FDA  in 
determining  whether  immediate 
revisions  of  the  CPG  or  guideHne  are 
warranted.  Identify  comments  on  the 
CPG  with  Docket  No.  87D-0110.  Identify 
comments  on  the  guideline  with  Docket 
No.  87D-0111.  Two  copies  of  any 
comments  are  to  be  submitted  (except 
that  individuals  may  submit  single 
copies).  Comments  may  be  seen  in  the 
Docket  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  April  10. 1987. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[PR  Doc.  87'«638  Filed  4-1&-B7;  8:45  amj 
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[Docket  Na  87N-0062] 

Report  on  Adjunct  Studies  of 
Intraocular  Lenses;  AvaBabUity 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  report  on  adjunct 
studies  of  intraocular  lenses  (lOl  's). 
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AODness.  Written  requests  for  singte 
copies  of  this  report  to  Halyna 
Breslawec,  address  below.  A  copy  of 
this  report  and  any  comment  received 
on  it  may  be  seen  at  the  Dockets 
Management  Branch,  Rm.  4-62,  5800 
Fishers  Lane.  Rockville.  MD  20857.  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 
(Send  two  self-addresaed  sidbesive 
labels  to  assist  the  Branch  in  processing 
your  requests.) 

FOR  FURTHER  INFOatiATKm  CONTACT: 
Halyna  P.  Breslawec,  Center  for  Devices 
and  Radiological  Health  (HFZ-403V 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-8162. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
making  available  a  report  on  its  current 
policies  and  procedures  regarding 
adjunct  studies  of  lOL's. 

An  adjimct  study  of  an  lOL  is  a 
clinical  investigation  in  which  an 
unlimited  number  of  lOL's  may  be 
implanted  under  conditions  requiring 
minimal  adverse  reaction  data 
collection.  FDA  permitted  adjunct 
studies  of  lOL's  in  response  to  section 
520(l){3)PKi>i)  of  the  Federal  Food, 
Drug,  aiid  Cosmetic  Act  (the  act)  (21 
U.S.C  301  et  seq.)  to  ensure  that  lOL's 
would  be  "reasonably  available"  to 
qualified  experts  while  the  safety  and 
effectiveness  of  these  devices  were 
being  investigated. 

Althou^  FDA's  adjunct  provisions 
have  permitted  widespread  and 
immediate  availability  of  new  lOL's, 
such  provisions  have  provided  litde 
benefit  from  a  safety  monitoring  or  data 
collection  perspective.  The  availability 
of  large  ruunbers  of  lOL's  through 
adjunct  studies  has  provided  firms  a 
disincentive  to  coDect,  analyze,  and 
submit  data  to  FDA  in  support  of 
premarket  approval  applications. 

Because  many  lOL's  have  not 
received  premarket  approval,  FDA 
justification  no  longer  exists  for 
permitting  adjimct  studies  of  lOL's.  FDA 
has  developed  a  plan  that  is  designed  to 
improve  control  of  KDL  investigations 
and  to  gradually  discontinue  adjunct 
studies  of  lOLs.  We  recognize  that  the 
medical  community  and  industry  have 
become  accustomed  to  relatively 
unencumbered  use  of  investigational 
lOLs.  However,  the  plan  in  this  report 
approaches  the  changes  in  the  policy 
with  some  caution  to  ensure  that  the 
availabihty  of  FOLs  is  not  severely 
restricted,  that  iimovation  in  lOL 
technology  is  not  stifled,  and  that  the 
impact  of  these  changes  on  ophthalmic 
care  and  the  industry  is  as  minimal  as 
possible.  To  accomplish  tfiese  goals,  the 
plan  for  discontinuing  adjunct 
investigations  is  designed  to  be  phased 


in  over  a  period  of  approximately  3 
years. 

Dated:  April  la,  1987. 
John  \t.T«jlac» 
Associate  Camndsakmer  for  Ibtgulatory 

Affairs. 

[PR  Doc  87-§B40  Tiled  4-l«-«7;  8:45  am) 
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Health  rtetourcf  and  Sarvlccs 
AdmlnMradion 

Final  Fuodino  Prefartncaa  tor  Grants 
for  Faculty  Development  In  Family 
Medicine 

The  Health  Resources  and  Services 
Administration  announces  the  final 
funding  prefiereacss  which  will  govern 
the  distribution  of  grant  awards  in  Fiscal 
Year  1987  for  Gcants  for  Faculty 
Development  in  Faonily  Medicine. 

Section  7a6(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  public  or  nonprofit  private 
hospitals,  schools  of  medicine  or 
osteopathy  or  other  pubbc  or  private 
nonprofit  entities  to  assist  in  meeting  the 
cost  of  planning,  developing  and 
operating  programs  for  the  training  of 
physicians  who  plan  to  teach  in  family 
medicine  training  programs.  In  addition, 
section  786(a)  authorizes  assistance  in 
meeting  the  cost  of  supporting 
physicians  who  are  trainees  in  such 
programs  and  who  plan  to  teach  in  a 
family  medicine  training  program. 

As  specified  in  the  regulations  for  diis 
program.  42  CFR  57.ie05(b){2)(iii).  a 
funding  preference  will  be  accorded 
approved  applications  for  projects 
which  emphasize  increasing  the  mmiber 
of  new  faculty  who  will  be  teaching  on  a 
fuU-time  basis  in  family  medicine,  hi 
addition,  funding  preferences  were 
proposed  in  the  Federal  Register  of 
January  5, 1987.  (52  FR  363)  for 
applicants  who  provide  directly  or 
through  affiliate  medical  schools, 
incentives  for  minority  persons  to  enter 
academic  medicine;  and,  for  applicants 
whose  projects  are  designed  to  develop 
faculty  competence  for  teaching  geriatric 
content  and/or  develop  educational 
materials  for  teaching  geriatric  content 
to  family  medicine  students,  residents 
and  practitioners.  Interested  parties 
were  given  30  days  to  comment  on  the 
proposal.  Chie  comment  was  received 
during  the  30-day  comment  period. 

The  respondent  opposed  the  proposed 
preference  on  the  basis  that  this 
preference  strays  from  the  original 
intent  of  the  grant  program  of  increasing 
the  number  of  faculty  who  will  De 
teaching  on  a  full-time  basis  in  family 
medicine. 


The  Department  recognizes  the  stated 
intent  of  the  program.  Nevertheless,  it 
views  tile  proposed  funding  preferences 
as  being  consistent  writh  the  program's 
purpose  of  increasing  the  number  of 
faculty  teaching  in  family  medicine.  The 
Department  considers  emphasis  on  the 
field  of  geriatrics  and  the 
encouragement  of  minority  persons  to 
enter  academic  medicine  as  matters  of 
national  concern.  Therefore,  in  addition 
to  the  funding  preference  specified  in  42 
CFR  57.1805{b)(2)(iii),  the  proposed 
funding  preferences  have  been  retained 
as  follows: 

Additional  funding  preferences  will  be 
given  to  applicants  who  provide  directly 
or  through  alTiliate  medical  schools, 
incentives  for  minority  persons  to  enter 
academic  medicine;  and  for  applicants 
whose  project  are  designed  to  develop 
faculty  competence  for  teaching  geriatric 
content  and/or  develop  educational 
materials  for  teaching  geriatric  content 
to  family  medicine  students,  residents 
and  practitioners. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12371, 
Intergovernmental  Review  of  Federal 
Programs  or  45  CFR  Part  100. 

Dated-  April  14, 1987. 
lohn  H.  Kebo, 

A  cting  Adminia  trator. 

[FR  Doc.  87-8690  Filed  4-16-87:  8:45  am) 
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Social  Security  Administration 

[A35/5.16) 

Disability  Advisory  Coundt;  Meetings 

agency:  Social  Security  Administration, 

HHS. 

action:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  this  notice  announces  the 
schedule  and  proposed  agenda  of 
forthcoming  field  hearings  of  the 
Disability  Advisory  Council  (the 
Council).  The  Council  is  scheduling  field 
hearings  at  which  public  officials, 
representatives  of  civic  and  public 
interest  organizations,  and  concerned 
citizens  may  speak.  This  notice 
announces  the  third  and  fourth  field 
hearings  of  the  Council.  No  other  field 
hearings  are  planned.  In  addition,  this 
notice  changes  the  location  of  the 
Council  meeting  scheduled  May  21  and 
22, 1987  that  was  pubhshed  in  die 
Federal  Register  on  December  24, 1988, 
at  51  FR  46724. 

DATE:  See  SUPPUEMEHTARY 

information. 
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ADDRESS:  See  Supplementary 

INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Badger,  Executive  Director. 
Disability  Advisory  Countil,  P.O.  Box 
17064.  Baltimore.  Maryland  21203.  (301) 
594-8177. 

SUPPLEMENTARY  INFORMATION:  A.  Field 
hearings  scheduled  as  follows: 

Place.  Date,  and  Agenda 

Place:  J.  Erik  Jonsson  Central  Library. 
Central  Auditorium  (Plaza),  1515 
Young  Street,  Dallas.  TX  75201 

Date:  May  4. 1987,  9:00  a.m.  to  5:00  p.m. 

Agenda:  Discussion  of  Social  Security 
Disability  Insurance  and 
Supplemental  Security  Income 
program  changes  that  should  be 
considered  or  tested  to  increase 
incentives  or  remove  disincentives  for 
beneficiaries  to  return  to  work. 

Place:  New  Federal  Office  Building. 
Main  Floor  Auditorium.  10  Causeway 
Street.  Boston.  MA  02222 

Date:  June  2. 1987,  9K)0  a.m.  to  5:00  p.m. 

Agenda:  Discussion  of  Social  Security 
Disability  Insurance  and 
Supplemental  Security  Income 
program  changes  that  should  be 
considered  or  tested  to  increase 
incentives  or  remove  disincentives  for 
beneficiaries  to  return  to  work. 
B.  Change  to  Council  meeting  location 

as  follows: 

Place.  Date,  and  Agenda 

Place:  Social  Security  Administration 
(Enter,  and  obtain  parking  permit  if 
needed,  at  the  Security  Boulevard 
main  entrance),  Room  GD7.  West 
High  Rise.  6401  Security  Boulevard. 
Baltimore,  MD  21235 
Date:  May  21. 1987, 10:00  a.m.  to  5:00 
p.m.;  May  22. 1987.  9:00  a.m.  to  4:00 
p.m. 
Agenda:  Work  Incentives  and 
Disincentives. 

The  Council  is  established  and 
governed  by  the  provisions  of  section 
12102  of  Pub.  L  99-272. 

The  Secretary  has  appointed  the 
members  of  the  Council  in  accordance 
with  the  provision  of  the  statute.  The 
Council  is  chaired  by  Dr.  John  E.  Affeldt. 

The  purposes  of  the  Council  are  to 
study  and  make  recommendations  on 
the  medical  and  vocational  aspects  of 
disability  under  the  Social  Security  and 
Supplemental  Security  Income  (SSI) 
programs.  The  Council  may  engage 
technical  assistance  in  order  to  carry 
out  its  purposes.  Studies  must  include: 
(1)  The  effectiveness  of  vocational 
rehabilitation  programs  for  Social 
Security  and  SSI  beneficiaries:  (2)  the 
question  of  using  specialists  to  complete 
medical  and  vocational  evaluations  at 


the  State  agency  disability 
decisionmaking  level,  including  the 
question  of  requiring  medical  specialists 
to  complete  the  medical  portion  of  each 
case  review  and  any  assessment  of 
residual  functional  capacity  in  other 
than  mental  impairment  cases;  (3) 
alternative  approaches  to  work 
evaluation,  the  feasibility  of  providing 
work  evaluation  stipends,  and  screening 
criteria  for  work  evaluation  referrals; 
and  (4)  possible  criteria  for  assessing 
the  probabilty  that  an  applicant  or 
recipient  of  benefits  based  on  disability 
will  benefit  from  rehabilitation  services. 

Field  Hearings 

All  field  hearings  are  open  to  the 
public  to  the  extent  that  space  is 
available.  Transcripts  of  the  field 
hearings  are  available  to  the  public  on 
an  at-cost-of  duplication  basis.  The 
transcripts  can  be  ordered  fi-om  the 
Executive  Director  of  the  Council.  The 
transcripts  and  all  written  submissions 
will  become  part  of  the  record  of  these 
proceedings. 

The  Council  will  conduct  these  field 
hearings  as  an  informal  fonun,  After  an 
opening  statement  by  the  chairperson, 
the  public  comment  portion  of  the 
hearing  will  begin.  The  Coimcil  will 
accept  requests  to  speak  from  public 
officials,  representtives  of  civic  and 
pubhc  interests  organizations,  and 
concerned  citizens.  As  many  speakers 
will  be  scheduled  at  each  meeting  site 
as  time  permits.  Because  the  meeting 
hours  will  be  limited,  individuals  are 
encouraged  to  speak  about  the  issues  on 
which  they  feel  most  strongly  and  to 
submit  further  written  comments  on 
other  issues.  Persons  unable  to  speak  at 
the  meetings  may  submit  written 
comments.  In  order  to  assure  that 
everyone  wishing  to  speak  will  be  given 
the  opportunity,  the  chairperson  may 
limit  flie  time  allotted  to  each  speaker. 

Any  public  official,  representative  of 
an  organization,  or  individual  desiring  to 
participate  at  a  field  hearing  should 
write  or  telephone  the  Executive 
Director  of  the  Council  for  the  specific 
meeting  information  and  provide  the 
following:  (1)  Name;  (2)  business 
address;  (3)  telephone  number  during 
normal  working  hours;  (4)  capacity  in 
which  presentation  will  be  made,  i.e., 
public  official,  organization 
presentation,  or  citizen;  and  (5)  time 
desired.  Late  requests  and  requests  to 
speak  received  on  the  day  of  the 
meeting  will  be  honored  as  time  permits. 

Dated:  April  13, 1987. 
W.  Douglas  Badger. 

Executive  Director,  Disability  Advisory 
Counail. 

[FR  Doc.  87-884a  Filed  4-16-87;  8:45  am] 
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DEPARTMENT  OF  HOUSING  URBAN 
DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[t)ocket  Na  N-87-1686;  FR-2344] 

Formula  Allocations  for  the  Rental 
Rehabilitation  Program  for  FY  1987 
and  Deadlnes  for  Submission  of 
Program  Descriptions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
allocations  of  Rental  Rehabilitation 
Program  funds  for  cities  with 
populations  of  50.000  or  more,  urban 
counties,  consortia  of  units  of  general 
local  government,  and  States  for  Fiscal 
Year  1987.  It  also  sets  the  dates  by 
which  Program  Descriptions  must  be 
submitted  to  HUD  for  these  potential 
grantees  to  be  considered  for  actual 
grants  based  upon  these  allocations. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Kolesar,  Director,  Rehabilitation 
Management  Division,  Room  7162, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC.  Telephone  (202)  755- 
5970.  (This  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Formula  Allocations 

The  Rental  Rehabilitation  Program  is 
authorized  by  section  17  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437o),  hereafter  referred  to  as  section 
17.  The  Program's  interim  regulations 
are  published  at  24  CFR  Part  511. 
Section  511.30  contains  the  formula  for 
allocating  Rental  Rehabilitation  Program 
funds.  Cities  having  a  population  of 
50,000  or  more,  urban  counties,  consortia 
of  units  of  general  local  government 
having  a  combined  population  of  50,000 
or  more,  and  States  are  eligible  to 
receive  formula  allocations.  The  amount 
of  rental  rehabihtation  grant  funds 
available  for  allocation  in  Fiscal  Year 
1987  is  $200  million. 

Appendix  A  to  this  notice  contains  the 
formula  allocations  for  cities,  urban 
counties  and  consortia  that  receive  an 
allocation  of  $50,000  or  more.  Appendix 
B  to  this  notice  contains  the  allocations 
for  States. 

The  eligibility  of  cities  with 
populations  of  50,00  or  more  and  urban 
counties  for  formula  allocations  is 
determiend  by  whether  they  were  so 
classified  for  purposes  of  the 
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Community  Development  Block  Grant 
Entitlement  Program  (24  CFR  Part  570) 
for  Federal  Fiscal  Year  1986.  All 
allocation  amounts  have  been  rounded 
to  the  nearest  thousand.  The  formula 
factors  for  allocating  the  Fiscal  Year 
1987  funds  are  the  same  as  those  used  in 
Fiscal  Years  1984, 1985  and  1986.  By 
separate  publication,  HUD  is  suspending 
the  application  of  §  511.32,  which  would 
have  otherwise  mandated  the  further 
adjustment  of  potentia)  grantees' 
formula  allocations  for  Fiscal  Year  1987, 
based  upon  certain  performance 
adjustment  factors  contained  in  §  511.32. 
The  reasons  for  the  su^iension  are 
explained  in  the  separarte  publication. 

Concerning  the  1984  legislative 
amendment  that  the  Secretary  assure 
that  an  equitable  share  of  funds  be  used 
to  provide  units  for  families  with 
children,  particularly  large  families 
requiring  three  or  more  bedroom  units, 
the  Department  has  determined  for 
Fiscal  Year  1987  that  the  three  or  more 
bedroom  priority  can  be  satisfied  if  at 
least  15  percent  of  the  Rental 
Rehabihtation  Program  grant  amounts 
expended  nationwide  are  expended  for 
rehabilitation  of  units  at  three  or  more 
bedrooms.  The  existing  requirement  in 
§  511.10(k]  that  grantees  use  at  least  70 
percent  of  their  grant  funds  to  provide 
two  or  more  bedroom  units,  unless 
otherwise  approved  by  HUD  under  the 
criteria  in  that  section,  remains  in  effect. 

The  Department  reserves  the  right 
prospectively  to  establish  a  mandatory 
standard  for  each  grantee  for 
achievement  of  three-bedroom  and 
larger  miits  should  the  data  (which  will 
be  continually  available)  indicate  any 
substantial  prospect  that  the  Secretary 
will  not  achieve  the  mandated  minimum 
within  any  two-year  period. 

Deadline  for  Submitting  Program 
Description 

Section  511.20(a)  of  the  Program 
regulations  states  that  cities,  urban 
counties  and  consortia  eligible  to 
receive  a  grant  based  on  a  formula 
alloction  must  submit  a  Program 
Description  to  the  appropriate  HUD 
Field  Office  within  45  days  of  written 


notification  of  their  Rental 
Rehabilitation  fund  allocation,  and  that 
States  have  75  days  from  the  date  of 
written  notiBcation  of  their  allocations 
to  submit  their  Program  Descriptions. 
HUD  deems  the  date  of  written 
notification  to  all  grantees  eligible  for  a 
formula  allocation  to  be  the  date  of  this 
notice. 

Thns.  all  cities,  urban  counties  and 
consortia  receiving  a  formula  allocation 
must  deliver  their  Program  Descriptions 
to  the  appropriate  HUD  Field  Office  or 
have  them  postmarked  no  later  than 
June  1, 1987  to  be  considered  for  a  grant. 

If  a  State  elects  to  administer  the 
Rental  Rehabilitation  Program  in  Fiscal 
Year  1967,  it  must  notify  HUD  in  writing 
of  its  intent  to  participate  in  the  program 
by  May  18, 1987  and  must  deliver  its 
I^T>gram  Description  or  have  it 
postmarked  by  June  30, 1987  to  be 
considered  for  a  grant. 

If  a  State  chooses  not  to  participate  in 
the  Rental  Rehabilitation  Prog'^am, 
eligible  emits  of  general  local 
government  located  in  the  State  that 
wish  to  participate  in  the  HUD- 
Administered  State  Program  must 
submit  a  Program  Description  to  the 
responsible  HUD  Field  Office  within  45 
days  of  the  date  stated  in  a  written 
notification  from  HUD  to  such  potential 
grantees  of  fund  availability  under  the 
program  for  the  fiscal  year.  These 
notifications  will  be  directly  issued  by 
HUD  Field  Offices  when  it  is  known 
which  States,  if  any,  are  not 
participating  in  Fiscal  Year  1987. 

Section  8  Housing  Vouchers  in  Support 
of  tke  Rental  Rehabilitation  Program 

When  Field  Offices  approve  Program 
Descriptions  for  grantees,  or  as  soon  as 
possible  thereafter,  they  should  also 
reserve  the  appropriate  amount  of 
section  B  funds  in  support  of  the 
locality's  or  State's  Rental 
RehabiL'tation  Program.  If  they  have  not 
already  been  received,  the  section  8 
funds  wiQ  be  assigned  to  Field  Offices 
soon.  Up  to  on  Section  8  Housing 
Voucher  will  eventually  be  provided  for 
each  $7,500  of  Fiscal  Year  1987 
rehabilitation  grant  funds  allocated  to  a 


grantee,  although  no  more  than  10,000 
vouchers  will  be  made  available  in  1987 
under  the  current  appropriation. 

If  the  are  city/urban  county  formula 
grantees  that  had  Rental  Rehabilitation 
Program  grant  funds  deobligated  or 
additional  funds  reallocated  under 
§  511.33(c)  late  in  Fiscal  Year  1986  or 
earlier  this  fiscal  year,  adjustments 
should  be  made  in  the  Section  8  funds 
allocated  in  support  of  local  Rental 
Rehabilitation  Ptograms  for  this  fiscal 
year.  Further  instructions  will  be  sent  to 
Field  Offices  concerning  the  allocation 
of  vouchers  and  adjustments  that  should 
be  made  for  reallocations  of  rental 
rehabilitation  grant  funds,  but  Field 
Offices  need  to  be  aware  that  these 
adjustments  are  to  be  made. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  pubhc 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street  SW..  Washington,  DC  20410-0500. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.230. 
Rental  Housing  Rehabilitation. 

The  collection  of  information 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C-  3501- 
3520)  and  have  been  assigned  OMB 
Control  No.  2506-0078. 

Authority:  Section  17.  United  States 
Housing  Act  of  1937.  42  U.S.C.  1437a  section 
7(d).  Department  of  Housing  and  IMMn 
Deveiopmert  Act,  42  U.S.C  3535(d). 

Dated:  April  7, 1987. 
lack  R.  Stokvis, 

Genera/  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development 
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RCNTAL  REHJkBILtTATION  PSOCRtM 

rORMUL*  ALLOCATIONS 

FOR 

CITIES.  URBAN  COUMTIES  AND  CONSORTIA 

FISCAL  YEAR  198"» 


STATE 

TYPE  OF 

t  IN 

LOCALITY 

LOCALITY* 

THOUSANDS 

ALABAMA 

BIRMINGHAM 

•  1 

4^3 

OOTHAN 

Bl 

IJ 

HUNTSVILLE 

>• 

iSs 

MOBILE 

SI 

ap9 

aoT 

MONTSOH(RY 

B« 

TUSCALOOSA 

St 

•  SB 

JEFfERSON  COUNTY 

•• 

1 

14 

ALASKA 

ANCHORAGE 

SI 

130 

i 

ARIZONA 

I 

GLENOALE 

sa 

la 

MESA 

SI 

105 

RMOENIX 

SI 

719 

SCOTTSOALE 

St 

S4 

TEMPE 

SI 

tt>4 

TUCSON 

81 

4I« 

MARICOPA  COUNTY 

•• 

133 

PIMA  COUNTY 

B« 

1 

e 

ARKANSAS 

FORT  SMITH 

SI 

1 

0 

LITTLE  ROCK 

SI 

• 

NORTH  LITTLE  ROCK 

SI 

>• 

PINE  BLUFF 

SI 

a 

CALIFORNIA 

ALAMEDA 

S3 

1 1« 

ALHAH8RA 

S3 

$4 

ANAHEIM 

Bl 

339 

BAKtRSf lELO 

SI 

«I3 

BELLFLOMER 

S3 

T« 

BERKELEY 

SI 

'k* 

BURBANK 

SI 

1^4 

CHULA  VISTA 

S3 

tR 

COMPTON 

S3 

<0o 

CONCORO 

S3 

ti 

COSTA  MESA 

S3 

1^7 

DALY 

S3 

II 

DOWNEY 

S3 

h 

EL  CAJON 

S3 

■ia 

EL  MONTE 

sa 

tj 

3 

ESCONOIDO  CITY 

SI 

1 

6 

FREMONT             _ 

S3 

1 

0 

FRESNO 

SI 

^^ 

10 

FULLERTON 

S3 

n 

2 

GARDEN  GROVE 

S3 

i 

6 

GLENOALE 

S3 

ai 

7 

HAWTHORNE 

B3 

1 

0 

HAVWAflO 

S3 

( 

• 

HUNTINGTON  BEACH 

sa 

t( 

0 

INGLEWOOO 

sa 

II 

B 

LA  MESA  CITY 

S3 

« 

a 

LONG  BEACH 

SI 

67 

4 

LOS  ANGELES 

SI 

97} 

B 

LYNWOOO 

sa 

< 

1 

MODESTO 

SI 

l( 

\ 

HONTEBELLO 

sa 

\ 

B 
1 

MONTEREY  PARK 

sa 

1 

MOUNTAIN  VIEW 

S3 

1 

B 

NATIONAL  CITY 

S3 

1 

3 

NEWPORT  BEACH 

sa 

1 

0 

NORWALK 

sa 

) 

6 

OAKLAND 

SI 

TJ 

e 

OCEANSIDE 

sa 

1 

9 

ONTARIO 

sa 

7 

3 

ORANGE 

sa 

7 

3 

OXNARO 

SI 

U 

9 

PALO  ALTO 

SI 

', 

5 

PASADENA 

SI 

ai 

I 

POMONA 

SI 

11 

14 

REOONOO  BEACH 

S3 

1 

s 

REDWOOD  CITY 

S3 

« 

7 

RICHMOND 

S3 

1 

a 

Appendix  A 


STATE 

LOCALITY 

CALIFORNIA 
RIVERSIDE 
SACRAMENTO 
SALINAS 
SAN  BERNAOINO 
SAN  DIEGO 
SAN  FRANCISCO 
SAN  JOSE 
SAN  MATEO 
SANTA  ANA 
SANTA  BARBARA 
SANTA  CLARA 
SANTA  MONICA 
SANTA  ROSA 
SOUTH  GATE 
STOCKTON 
SUNNYVALE 
TORRANCE 
VALLEJO 
VENTURA 
WMITTIER 
ALAMEDA  COUNTY 
CONTRA  COSTA 
FRESNO  COUNTY 
KERN  COUNTY 
LOS  ANGELES  COUNTY 
MARIN  COUNTY 
ORANGE  COUNTY 
RIVERSIDE  COUNTY 
SACRAMENTO  COUNTY 
SAN  BERNARDINO  COUNTT 
SAN  DIEGO  COUNTY 
SAN  JOAOUIN  COUNTY 
SAN  MATEO  COUNTY 
SANTA  CLARA  COUNTT 
SONOMA  COUNTY 
VENTURA  COUNTY 


COLORADO 
AURORA 
BOULDER 

COLORADO  SPRINGS 
DENVER 
FORT  COLLINS 
GREELEY 
LAKEWOOO 
PUEBLO 
ADAMS  COUNTY 


CONNECTICUT 
BRIDGEPORT 
DANBURY 
HARTFORD 
MERIOEN 
NEW  BRITAIN 
NEW  HAVEN 
NORWALK 
STAMFORD 
WATERBURY 
WEST  HAVEN 


DELAWARE 

WILMINGTON 

NEW  CASTLI  COUNTT 


DISTRICT  OF  COLUMBIA 
WASHINGTON 


FLORIDA 

CLEARWATER 
OAYTONA  BEACH 
FT  LAUDERDALE 
GAINESVILLE 
HIALEAH 
HOLLYWOOD 


TYPE  OF 
LOCALITY* 


Bl 
91 
SI 
SI 
91 
91 
SI 
93 
91 
91 

sa 

93 

9« 

9a 

91 
93 

9a 

91 
91 
93 

BB 
66 
66 

66 
66 

66 
66 
66 
66 

66 

66 
66 

66 

66 
66 
66 


9a 

91 
Bl 
91 
91 
91 
93 
91 
66 


Bl 
91 
51 
51 
5t 
91 
91 
91 
91 

sa 


51 
66 


SI 


51 
91 
91 
91 
91 
SI 


«  IN 

THOUSANDS 


173 

3BO 

S3 

191 

1169 
1690 

SOI 
B3 

340 

144 
•4 

1S7 
•  I 
BS 

333 
ST 

107 
70 
B4 
•S 

I9B 

313 

aas 

340 

3021 

aoi 

39« 
33S 

n» 

44S 

40S 
IS  I 
334 

304 
183 

137 


I3B 

3  It 
B30 

t6 
BO 

ss 
tis 

100 


340 

SB 
404 

ST 
IIS 
396 

77 
I09 
IBS 

S7 


I3T 
1ST 


laai 


S4 

113 
3  to 
I4S 
IB3 
lOS 
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STATI 

TYPE  or 

«  IN 

LOCALITY 

LOCALITY* 

THOUSANDS 

FLORID* 

JACKSONVILLt 

SI 

S77 

LAKELAND 

Bl 

63 

MIAMI 

SI 

934 

MIAMI  BEACH 

SI 

440 

OIILANOO 

Bl 

•  ■4 

PC»ftACOLA 

SI 

76 

POMPANO  BEACH 

SI 

60 

ST  PETERSBURG 

SI 

301 

SARASOTA 

SI 

64 

TALLAHASSEE 

SI 

172 

TAMPA 

SI 

357 

WEST  PALM  BEACH 

St 

110 

BREVARD  COUHTf 

M 

90 

BROWARD  COUMTV 

SB 

367 

DADE  CDONTV 

B6 

a3S 

HILLSBOROUGH  COUNT* 

SB 

333 

ORANGE  COUMTY 

SB 

349 

PALM  BEACH  COUNTY 

SS 

254 

PASCO  COUNTY 

.  c« 

Bl 

PINELLAS  COUNTY 

•• 

1B0 

POLK  COUNTY 

s« 

159 

SEMINOLf  COUNTY 

M 

103 

VOLUSU  COUNTY 

M 

130 

GEORGIA 

ALBANY 

St 

137 

ATLANTA 

St 

B63 

COLUMBUS 

St 

330 

MACON 

St 

197 

SAVANNAH 

SI 

343 

COBB  COUNTY 

SS 

137 

DE  KALB  COUNTY 

SB 

399 

rULTON  COUNTY 

SS 

171 

GWINNETT  COUNTY 

•s 

BO 

HAWAII 

HONOLULU 

St 

791 

IDAHO 

BOISE 

St 

SS 

IlLINOIS 

AURORA 

SI 

B9 

CHAMPAIGN 

SI 

103 

CHICAGO 

St 

7134 

CICERO 

sa 

BB 

DECATUR 

St 

103 

EAST  ST  LOUIS 

St 

137 

ELGIN 

St 

54 

EVANS TON 

St 

9S 

JOLIET 

St 

SO 

OAK  PARK 

sa 

63 

PEORIA 

SI 

147 

ROCK FORD 

SI 

143 

SPRINGFIELD 

SI 

133 

WAUKEGAN 

SI 

63 

COOK  COUNTY 

SS 

666 

OU  PAGE  COUNTY 

•• 

303 

LAKE  COUNTY 

SS 

133 

MADISON  COUNTY 

SS 

164 

ST  CLAIR  COUNTY 

SS 

198 

WILL  COUNTY 

•s 

63 

INDIANA 

ANDERSON 

St 

67 

BLOOMINGTON 

St 

«04 

EVANSVILLE 

St 

163 

rO«T  HATNC 

SI 

I7S 

GARY 

SI 

IB3 

HAMMOND 

Bl 

91 

INDIANAPOLIS 

81 

793 

HUNCIE 

St 

117 

SOUTH  BEND 

St 

•OB 

TERRE  HAUTE 

SI 

7B 

LAKE  COUNTY 

BC 

IS 

IOWA 

CEDAR  RAPIDS 

St 

BB 

COUNCIL  BLUFFS 

St 

S3 

DAVENPORT 

St 

IIS 

DES  MOINES 

SI 

333 

DUSUOUE 

St 

63 

STATE 

Type  OF 

t  IN 

LOCALITY 

LOCALITY* 

THOUSAKJS 

IOWA 

IOWA  CITY 

91 

S3 

SIOUX  CITY 

91 

•0 

WATERLOO 

91 

7S 

KANSAS 

KANSAS  CIT» 

SI 

I6S 

LAWRENCE 

91 

I04 

TOPEKA 

91 

IIS 

WICHITA 

91 

ast 

JO»«4S0N  COUNTY 

66 

T> 

KENTUCKY 

LEXINGTON-FAYETTE 

91 

87 1 

LOUISVILLE 

91 

S37 

OWENSBORO 

91 

9B 

OEFFERSON  COUNTY 

66 

194 

LOUISIANA 

ALEXANDRIA 

91 

St 

BATON  ROUGE 

91 

>3S 

HOUMA 

91 

93 

LAFAYETTE 

51 

B9 

LAKE  CHARLES 

61 

Ta 

MONROE 

Bl 

sa 

NEW  ORLEANS 

SI 

tasB 

SHREVEPORT 

SI 

aaa 

JEFFERSON  PARISH 

66 

aTo 

MAINE 

PORTLAfO 

Bl 

tss 

MARYLAND 

BALTIMORE 

91 

tTaa 

A>*IE  ABUNOIL  COUNTY 

66 

tas 

BALTIMORE  COUNTY 

66 

ast 

MONTGOMERY  COUNTY 

66 

SOS 

PRINCE  GEOaOES  COUNTY 

66 

4SS 

MASSACHUSETTS 

BOSTON 

91 

tS»4 

BROCKTON 

61 

tss 

BBOOKLINE 

93 

toa 

CAMBRIDGE 

91 

a4t 

CHICDPEE 

93 

SS 

FALL  RIVER 

Bl 

aoa 

FRAHINttlAM 

SI 

sa 

LAWRENCE 

SI 

isa 

LOWELL 

91 

171 

LYNN 

91 

IBB 

MALDEN 

93 

sa 

MEDFORD 

63 

sa 

NEW  BEDFORD 

91 

aat 

NEWTON 

93 

St 

PITTSFIELO 

SI 

71 

OUINCY 

93 

tos 

SOMERVILLE 

sa 

I7B 

SPRINGFIELD 

St 

901 

WALTHAM 

St 

77 

WORCESTER 

St 

aso 

MICHIGAN 

ANN  ARBOR 

SI 

177 

BATTLE  CREEK 

SI 

79 

DETROIT 

SI 

3446 

FLINT 

St 

306 

GRAND  RAPIOS 

•1 

347 

KALAMA2D0 

St 

154 

LANSING 

St 

174 

PONTIAC 

St 

103 

SAGINAW 

St 

133 

GENESEE  COUNTY 

SB 

116 

KENT  COimTY 

SB 

56 

MACO«  COUNTY 

SS 

63 

OAKLAND  COUNTY 

SS 

167 

WAYNE  COUNTY 

SS 

334 

MINNESOTA 

DULUTH 

St 

144 

MIIMEAPOLIS 

St 

706 

ROCHISIER 

St 

53 
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STATE 

LOC*tITr 

MINNESOTA 
ST  PAUL 
ANOKA  COUNTY 
DAKOTA  COUNTY 
HENNEPIN  COUNTY 
BAHSCY  COUNTY 


MISSISSIPPI 
JACKSON 


MISSOUBt 

COLUMBIA 

INDEPENDENCE 

KANSAS  CITY 

ST  JOSEPH 

ST  LOUIS 

SPRINGFIELD 

ST  LOUIS  COUNTY 


MONT AN* 

BILLINGS 
GREAT  FALLS 


NEBRASKA 
LINCOLN 
OMAHA 


NEVADA 

LAS  VEOAS 

RENO 

CLARK  COUNTY 


NED  HAMPSHIRE 
MANCHESTER 
NASHUA 


NEW  JERSEY 
BAVONNE 
CAHOEN 
CLirTON 
EAST  ORANGE 
ELIZABETH 
IRVINGTON 
JERSEY  CITY 
NEMARK 
PASSAIC 
PATERSON 
TRENTON 
UNION  CITY 
BERGEN  COUNTY 
BURLINGTON  COUNTY 
CAMDEN  COUNIY 
ESSEX  COUNTY 
GLOUCESTER  COUNTY 
HUDSON  COUNTY 
MIDDLESEX  COUNTY 
MONMOUTH  COUNTY 
MORRIS  COUNTY 
OCEAN  COUNTY 
SOMERSET  COUNTY 
UNION  COUNTY 


NEW  MEXICO 

ALBUQUERQUE 
LAS  CRUCES 
SANTA  n 


MEW  YORK 
ALBANY 

AMHERST  TOWN 
BABYLON  TOWN 
BINCHAMTON 
BUFFALO 

HUNTINGTON  TOWN 
ISLIP  TOWN 
MOUNT  VERNON 
NEW  ROCHELLE 
NEW  YORK 
NIAGARA  FALLS 
ROCHESTER 


TYPE  Of 
LOCALITY* 


S« 


91 


SI 

sa 

St 

SI 
SI 
SI 

•6 


St 
SI 


SI 

s« 


SI 

SI 


SI 
SI 


sa 

St 

sa 
sa 

SI 

sa 

SI 

61 

sa 

St 
SI 

sa 


ss 
s« 

s« 


ss 

H 


SI 
SI 
SI 


SI 

sa 
sa 

SI 
St 

sa 
sa 
sa 
sa 

91 
91 
St 


*  IN 

THOUSANDS 


ap 


a:  • 


n 


STATE 

lilCALITV 


NEW  YORK 


SCHENECTADY 

SYRACUSE 

TROV 

UNION  TOWN 

UTIOk 

YOMCCRS 

DUTCHESS  COUNTY 

ERIE  COUNTY 

MONKOE  COUNTY 

NASSAU  COUNTY 

ONOMMGA    COUNTY 

ORANGE  COUNTY 

BOCMLAM)  COUNTY 

SUFFOLK  COUNTY 

WESTCHESTER  COUNTY 


NORTH  CAaOLIN* 
ASHEWILLE 
CHARLOTTE 
DUMNAM 
FAYETTEVILLE 
GREENSBORO 
HIGH  POINT 
RALEIGH 
WINSTON  SALEM 


NORTH  DAKOTA 
FARfiO 


OHIO 

AKRON 

CANTON 

CINCINNATI 

CLEVELAND 

CLEVELAND  HEIGHTS 

COLUMBUS 

DAYTON 

HAMILTON  CITY 

LAKEWOOO 

LORAIN 

MANSFIELD 

SPRINGFIELD 

TOLEDO 

WARREN 

YDUNCSTOWN 

CUYAHOGA  COUNTY 

FRANKLIN  COUNTY 

HAMILTON  COUNTY 

LAKE  COUNTY 

MONTGOMERY  COUNTY 

STARK  COUNTY 

SLNMIT   COUNTY 


OKLAHOMA 
LAWTON 
NORMAN 

OKLANDMA  CITY 
TULSA 


OREGON 
EUGENE 
PORTLAM) 
SALEM 

CLACKAMAS  COUNTY 
MULTNOMAH  COUNTY 
WASHINGTON  COUNTV 


PENNSYLVANIA 
ALLENTOWN 
ALTOONA 
BETHLEHEM 
ERIE 

HARRIS8URG 
LANCASTER 
PHILADELPHIA 
PITTSBURGH 
READING 
SCRANTON 
UPPER  DARBY 
ALLEGHENY  COUNTY 
BEAVER  COUNTV 
BERKS  COUNTY 


TYPE  OF 
LOCALITY* 


SI 
91 
91 
9J 
SI 
92 
6« 
96 
66 
66 
66 
66 
66 
66 
66 


SI 
SI 
SI 
St 
91 
91 
SI 
SI 


St 


91 
SI 
St 
91 

9a 

91 
91 
91 
S3 
91 
91 
91 
91 
91 
91 
66 
66 
66 
66 
66 
66 
SS 


91 
91 
St 
St 


SI 
SI 
SI 

66 
SS 
•S 


SI 
St 
St 
St 
St 
SI 
St 
St 
St 
St 

sa 


«  IN 

THOUSANDS 


14« 
40* 

ta« 

•s 
111 
3at 

SS 

tas 
•as 

SM 

•a 
««• 

141 

a40 
ass 


>4S 

IS4 
•T 

*•« 

aa 

IBI 
IS* 


SI 


«as 
tsa 
sss 

I36S 

SO 

««• 

as3 

St 
7S 

SS 
73 

tat 
««t 

•3 

«sa 

tas 
t«s 

n 


TS 


sa 

sa 

4a« 

sst 


tsi 

696 

tia 

tl4 

t«a 

IS4 


194 

7a 

79 
IBS 
111 
109 
3140 
«3T 
164 
t4a 

71 
699 
139 

S7 
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ST4TI 

LOCALITY 

PENNSVLVANU 

BUCKS  COUNTY 
CMfSTtB  COUNT* 
0£L*MAa[  COUNTY 
LtNCASTfa  COUNTY 
IU/[RN(  COUNTY 
MONTGOMEOf  COUNTY 
WASHINGTON  COUNTY 
veSTMORfLJkNO  COUNTY 
YOAK  COUNTY 


bhooe  island 
cranston 
pawtucket 
provioencc 

MAflMlCK 


SOUTH  CAROLINA 
CHARLESTON 
COLUHBU 
GREENVILLE 
NORTH  CHARLESTON 
GREENVILLE  COUNTY 


Type  o» 

%     IN 

LOCALITY* 

THOUSANDS 

•• 

MS 

•• 

ITO 

•• 

a«3 

6« 

I9« 

•• 

!•• 

a* 

331 

6* 

ITS 

•• 

17a 

»• 

!•• 

92 

9« 

SI 

«39 

5« 

4«3 

93 

93 

91 

tS4 

91 

149 

9« 

KM 

S3 

n 

•• 

14* 

SOUTH  DAKOTA 
SIOUX  FALLS 


TENNESSEE 

cmai TANOOGA 

CLARKSVILLE 

JACKSON 

KNOXVlLLt 

MEMPHIS 

NASHVILLE -DAVIDSON 

CONSORT  ON  CTY-KGPT-BITL 


SI 


SI 
SI 
SI 
SI 
81 
SI 
•T 


•3 


34} 

SI 

•s 

3*« 
Mt 
4B4 

ita 


STATE 

LOCALITY 


VIRGINIA 

LYNCHBURG 
NEMPORT  NEWS 

NORFOLK 
PORTSMOUTH 
RIChMONO 
ROANOKE 

VIRGINIA  BEACH 
ARLINGTON  COUNTY 
FAIRFAX  COUNTY 


WASHINGTON 
BELLEVUE 
EVERETT 
SEATTLE 
SPOKANC 
TACOMA 

CLARK  COUNTY 
KING  COUNTY 
PIERCE  COUNTY 
SNOHOMISH  COUNTY 


WEST  VIRGINIA 
CHARLESTON 
HUNTINGTON 


WISCONSIN 

EAU  CLAIRC 

GREEN  BAY 

KENOSHA 

MADISON 

MILWAUKEE 

OS»«(OSH 

RACINE 

MILWAUKEE  COUNTY 


TYPE  or 

«  IN 

LOCALITY* 

THOUSANDS 

St 

79 

SI 

I6S 

St 

439 

SI 

•  39 

SI 

41* 

SI 

143 

SI 

•  69 

M 

«93 

•• 

369 

sa 

53 

St 

•  1 

St 

■SI 

SI 

30 « 

SI 

349 

•• 

•  40 

•• 

33R 

•• 

314 

M 

130 

St 

•  3 

SI 

110 

SI 

74 

SI 

97 

St 

«3 

SI 

303 

St 

•  034 

St 

57 

tt 

■6 

•• 

•• 

TEXAS 

ABILENE 

AHARILLO 

ARLINGTON 

AUSTIN 

BAfTOWN  CITY 

BEAUMONT 

BRO»NSVlLLE 

BRTAN 

CORPUS  CHRIST  I 

DALLAS 

EL  PASO 

FORT  WORTH 

GALVESTON 

GARLAM) 

HOUSTON 

IRVING 

KILLEEN 

LAREDO 

LONGVIEW 

LUBBOCK 

MC  ALLEN 

ODESSA 

PASADENA 

PORT  ARTHUR 

SAN  ANGELO 

SAN  ANTONIO 

IVLER 

WACO 

WICHITA  FALLS 

BEXAR  COUNTY 

MABfllS  COUNTY 

TARRANT  COUNTY 


91 
91 
91 
SI 
SI 
SI 
SI 
SI 
SI 
SI 
SI 
SI 
SI 
93 
91 
91 
91 
SI 
SI 
SI 
St 
SI 

sa 

St 

•I 

St 
St 
St 
St 

«• 


•3 

113 

I  as 

SS3 

SI 
I3B 
lOS 

St 

aao 

1141 
4S« 

3BS 

SB 
SO 
tS34 
BO 
SB 

117 
S7 

IB3 
•7 
74 
iO 
63 
70 

BS4 
79 

153 
■  9 
77 

319 

119 


WYOMINO 


PUERTO  RICO 
AGUADILLA 
ARECIBO 

BAVAMAON  MUNICIPIO 
CAGUAS  MUNICIPIO 
CAROLINA  MUNICIPIO 
GUAVNABO  MUNICIPIO 
MAVAGUEZ  MUNICIPIO 
PONCE  MUNICIPIO 
SAN  JUAN  MUNICIPIO 


St 
SI 
53 

SI 

sa 
sa 

SI 
SI 
SI 


74 
■  3 

136 

I  OB 

139 

64 

<C9 
335 
■  •I 


UTAH 

OGOEN 

PROVO 

SALT  LAKE  CITY 

SALT  LAKE  COUNTY 


SI 
St 
SI 


■  5 

105 
397 
13B 


VERMONT 


VIRGINIA 

ALEXANDRIA 
CHESAPEAKE 

HAMPTON 


sa 

sa 

SI 


133 

76 
103 


'51  -  Central  City 
S2  ■  Suburban  City 
66  «  Urban  County 
6T  «=  Consortium 


ALABAMA 

ALASKA 

ARIZONA 

ARKANSAS 

CALIFORNIA 

COLORADO 

CONNECTICUT 

DELAWARE 

DISTRICT  OF  COLUMBIA 

FLORIDA 

GEORGIA 

HAWAII 

IDAHO 

ILLINOIS 

INDIANA 

IOWA 

KANSAS 

KENTUCKY 

LOUISIANA 

MAINE 

MARYLAND 

MASSACHUSETTS 

MICHIGAN 

MINNESOTA 

MISSISSIPPI 


R    E   N  T    A 
S   T   A 


METRO   CITY 

#  AMOUNT* 

6  1.21S 

1  130 

6  1.470 

4  389 
67  17.455 

8  1.627 

10  1.759 

1  137 

1  1.231 

18  4.169 

5  1.649 
1  751 
1  96 

14  8.393 

10  1.850 

8  801 

4  672 

3  856 

8  2.351 
1  165 
t  1.723 

20  4.355 

9  3.711 

4  1.247 
1  234 


L      REHAB      ALL 
TE      SUMMARY 


0   C    A    T    I    0   N 
REPORT 


APPENDIX  B 


16 
1 


11 

4 


5 
4 


AR  1987 

(•  DOLLARS 

OUNTY 
AMOUNT* 

CITY/COUNTY 
AMOUNT* 

174 

1.392 

130 

219 

1.6B9 

389 

5.937 

23.392 

100 

1.727 

1.759 

187 

324 

1.231 

2.679 

6.848 

653 

2.302 

751 

96 

1.394 

9.787 

75 

1.925 

801 

73 

745 

154 

1.010 

270 

2.621 

165 

1.215 

2.938 

4.355 

669 

4.380 

424 

1.671 

234 

IN  THOUSANDS) 


STATE 

AMOUNT* 

CITY/COUNTY/STATE 
TOTAL  AMOUNT* 

1.  196 

2.588 

at 

211 

316 

2.005 

950 

1.339 

3.087 

26.479 

603 

2.330 

963 

2.722 

SS 

379 

1.231 

1.565 

8.413 

1.761 

4.063 

107 

858 

387 

483 

1.877 

11.664 

1.355 

3.280 

822 

1.623 

733 

1.478 

1.080 

2.090 

945 

3.566 

670 

835 

498 

3.436 

2.270 

6.625 

2.113 

6.493 

•01 

2.572 

1.120 

1.354 

g 


•»3 

a 
B. 

i 

m 


< 

is 

z 

o 


1 
3. 


2 
o 
ff. 
n 

s 


RENTAL 

R  E  H 

A  B   ALL 

0  C  A  T  I  0  N 

« 

STAT 

E   S  U 

M  M  A  R  Y 

REPORT 

(•  DOLLARS 

IN  THOUSANDS) 

m 

METRO 

CITY 
AMOUNT* 

URBAN 
» 

COUNTY 
AMOUNT* 

CITY/COUNTY 
AMOUNT • 

STATE 
AMOUNT  * 

CITY/COUNTY/STATE 
TOTAL  AMOUNT* 

MISSOURI 

B 

2,096 

1 

362 

2.458 

1.015 

3.473 

MONTANA 

2 

146 

146 

362 

508 

NEBRASKA 

2 

543 

543 

356 

899 

2* 

NEVADA 

2 

339 

1 

262 

601 

110 

711 

NEW  HAMPSHIRE 

2 

237 

237 

384 

621 

1 

NEW  JERSEY 

2 

3,520 

12 

2.620 

6.140 

1.311 

7.451 

1* 

NEW  MEXICO 

3 

449 

449 

405 

B54 

? 

NEW  YORK 

8  ' 

24.812 

9 

1.843 

26.655 

2.426 

29.081 

< 

NORTH  CAROLINA 

8 

1,314 

1.314 

1.813 

3.  127 

o 
en 

81 

. 

81 

224 

305 

lo 

NORTH  DAKOTA 

1 

2 

OHIO 

S 

5.316 

7 

1.011 

6.327 

2.389 

8.716 

p 

OKLAHOMA 

4 

958 

958 

1.026 

1.984 

». 

OREGON 

3 

990 

3 

440 

1.430 

773 

2.203 

i 

PENNSYLVANIA 

11 

5,153 

12 

2.465 

7.618 

2.497 

10. 115 

RHODE  ISLAND 

4 

708 

708 

492 

1.200 

> 

3. 

M 

SOUTH  CAROLINA 

4 

482 

1 

149 

631 

1.124 

1.755 

SOUTH  DAKOTA 

1 

83 

83 

279 

362 

t-i 

TENNESSEE 

6 

2.007 

1 

112 

2.119 

894 

3.013 

J 

TEXAS 

29. 

7,532 

3 

415 

7.947 

2.878 

10.825 

z 

o 

UTAH 

3 

487 

1 

128 

615 

271 
305 

886 
305 

VERMONT 

VIRGINIA 

10 

1,855 

2 

457 

2.312 

1.081 

3.393 

WASHINGTON 

5 

1.530 

4 

812 

2.342 

1.017 

3.359 

WEST  VIRGINIA 

2 

193 

193 

658 

851 

WISCONSIN 

7 

1,702 

1 

98 

1.800 

1.199 

3.999 

en 

WYOMING 

PUERTO  RICO 
VIRGIN  ISLANDS 

US    TOTALS 

(FR  Doc.  87-«689  Filed  4-l&-fl7;  8:45  am] 

BILUNO  CODE  4210-29-C 


METRO  CJTV 
*        AMOUNT* 


t.868 


URBAN  COUNTY 
»  AMOUNT  * 


CITY/COUNTY 
AMOUNT • 


t,868 


381 


122.840     117 


25.397 


148.237 


STATE 
AMOUNT* 

231 


788 


51.763 


CITY/COUNTY/STATE 
TOTAL  AMOUNT* 

231 


2.656 


200.000 


h9 


I 

7 


< 


en 
to 

2 
o 

1^ 


3. 


(D 

OB 


o 
n 

(D 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Turtt«  Mountain  Band  of  Chippewa 
Indians,  Nortti  Dakota;  Ordinance 
Amending  L^w  Relating  to  Liquor 
Licensing 


April  8. 1987. 

This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586, 18 
U.S.C.  1161. 1  certify  that  Resolution  No. 
3294-07-86,  amending  the  Turtle 
Mountain  Tribal  Liquor  Ordinance  was 
duly  adopted  by  the  Turtle  Mountain 
Tribal  Council  on  July  22, 1988.  The 
ordinance  provides  for  a  limitation  on 
the  number  of  liquor  licenses  allowed  to 
be  issued  in  the  area  of  Indian  country 
under  the  jurisdiction  of  the  Turtle 
Mountain  Band  of  Chippewa  Indians, 
North  Dakota  and  amends  Ordinance 
No.  19  (74),  which  was  published  in  the 
Federal  Register  on  May  9, 1974,  39  FR 
16491.  The  Ordinance  reads  as  follows: 
Rom  O.  Swimmer, 
Assistant  Secretary — Indian  Affairs. 

Resolution  Number  3294-07-86  of  the 
Duly  Elected  and  Certified  Governing 
Body  of  the  Turtle  Mountain  Band  of 
Chippewa  Indians 

Whereas,  the  Turtle  Mountain  Band  of 
Chippewa  Indians,  hereinafter  referred 
to  as  the  Tribe,  is  an  unincorporated 
Band  of  Indians  acting  under  a  revised 
Constitution  and  By-laws  approved  by 
the  Secretary  of  the  Interior  on  )une  16, 
1959,  and  amendments  thereto  approved 
April  26, 1962,  and  April  3, 1975;  and 

Whereas,  the  Tribe  presently  has  a 
limit  on  the  number  of  liquor  licenses 
they  are  allowed  to  issue;  and 

Whereas,  the  Tribe  wishes  to  amend 
that  portion  of  the  Code;  now 

Therefore  be  it  resolved  that  section 
19.0111  of  the  Turtle  Mountain  Tribal 
Code  be  amended  as  follows:  The 
maximum  number  of  each  classification 
of  licenses  for  on/off  sales  which  may 
be  issued  shall  be  limited  to  ten  (10)  for 
all  liquor  establishments  under  tribal 
jurisdiction,  with  a  minimum  of  two  (2) 
per  district. 

Certification 

I,  the  undersigned  Tribal  Secretary  of 
the  Turtle  Mountain  Band  of  Chippewa 
Indians,  do  hereby  certify  that  the  Tribal 
Council  is  composed  of  nine  (9) 
members  of  whom  five  (5)  constituting  a 
quorum  were  present  at  a  meeting  duly 
called,  convened,  and  held  on  the  22nd 
day  of  July  1986,  that  the  foregoing 


resolution  was  adopted  by  an 
affirmative  vote  of  four  (4)  in  favor,  with 
the  Vice-chairman  not  voting. 

Jolean  Peltier, 

Tribal  Secretary. 

Concurred: 

Ray  G.  Parisien, 

Vice-Chairman. 

[FR  Doc.  87-8683  Filed  4-16-87;  8:45  amj 

MLLWIO  CODE  4310-(»-M 

Bureau  of  Land  Managenient 

[UT-020-07-4322-02] 

Salt  Lake  District;  Advisory  Board 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
the  Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  and  touring  public 
lands  on  May  27  and  28, 1987. 

The  Board  will  meet  at  9K»  a.m.  at  the 
Salt  Lake  District.  Bureau  of  Land 
Management  office,  at  2370  South  2300 
West.  Salt  Lake  City.  Utah.  The  board 
will  then  depart  for  a  tour  of  public 
lands  in  Box  Elder  County.  The  night  of 
May  27. 1987,  a  business  meeting  will  be 
held  at  7:00  p.m.  at  the  Rosebud  BLM 
field  camp. 

The  purpose  of  the  tour  and  meeting 
will  be  to:  (1)  Review  implementation 
efforts  of  the  Box  Elder  RMP,  (2)  review 
range  improvement  projects,  and  (3) 
inspect  important  riparian  management 
areas  in  Box  Elder  County. 

The  business  meeting  is  open  to  the 
public  and  interested  persons  may  make 
oral  statements  between  7:00  and  7:30 
p.m.,  or  file  a  written  statement  for  the 
Board's  consideration.  Persons  wishing 
to  make  statements  to  the  Board  are 
requested  to  contact  Glade  Anderson  at 
(801)  524-5348  prior  to  May  22,  so  that 
adequate  time  can  be  Included  on  the 
agenda. 

FOR  FURTHER  INFORMATION  CONTACT. 

Glade  Anderson,  Range  Conservationist, 

Bureau  of  Land  Management,  Salt  Lake 

District  Office,  2370  South  2300  West, 

Salt  Uke  City.  Utah  84119,  (801)  524- 

5348. 

DeaneZeUer, 

Salt  Lake  District  Manager. 

[FR  Doc.  87-8629  Filed  4-16-87:  8:45  am] 

BILUNQ  CODE  431»-00-M 


(NV-930-07-4212-14;  N-46176] 


Realty  Action;  Noncompetitive  Sale; 
Elko  County,  NV 

The  following  land  has  been 
examined  and  identified  as  suitable  for 
disposal  by  direct  sale  under  section  203 
of  die  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C.  1713)  at  no  less  than  fair 
market  value: 
Mount  Diablo  Meridian 

T.  38  N.,  R.  69  E., 

Sec  22,  SWV«SEy4SWV4SWV4. 

The  above-described  land  comprising 
2.5  acres,  is  being  offered  as  a  direct 
sale  to  Mr.  and  Mrs.  Lawrence  Olson.  A 
direct  sale  is  being  conducted  to  resolve 
inadvertent  unauthorized  use  and 
occupancy  of  the  public  lands  resulting 
from  a  private  survey  error.  A  direct 
sale  is  necessary  to  protect  the  Olson's 
investment  in  the  improvements  on  the 
subject  lands. 

The  sale  is  consistent  with  the 
Bureau's  planning  system.  The  land  is 
not  needed  for  any  resource  program 
and  is  not  suitable  for  management  by 
the  Bureau  or  another  Federal 
department  or  agency.  The  proposal  has 
been  reviewed  by  the  Elko  County 
Planning  Commission. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1980.  26  Stat.  391;  43  U.S.C.  945. 

2.  All  oil  and  gas  mineral  deposits.  A 
more  detailed  description  of  this 
reservation,  which  will  be  incorporated 
in  the  patent  document,  is  available  for 
review  at  the  Elko  District  Office. 

And  will  be  subject  to: 

1.  An  easement  30  feet  in  width  along 
the  north,  south,  east  and  west 
boundaries  in  favor  of  Elko  County  for 
road  and  public  utilities  purposes  to 
insure  continued  ingress  and  egress  to 
adjacent  lands. 

Conveyance  of  the  available  mineral 
estates  having  no  known  mineral  values 
will  occur  simultaneously  with  the  sale 
of  the  land  in  accordance  with  section 
209(b)(l)(l),  Pub.  L  94-579.  The  subject 
lands  have  no  known  mineral  values, 
with  the  exception  of  oil  and  gas, 
therefore  at  the  time  the  parcel  is 
offered  for  sale  a  $50  filing  fee  must  be 
submitted  for  conveyance  of  the  mineral 
estate. 

Publication  of  this  Notice  in  the 
Federal  Register  will  segregate  these 
public  lands  from  all  forms  of 
appropriation  imder  the  public  land 
laws  and  the  mining  laws.  The 
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segregative  effect  will  end  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  Notice's  publication  in 
the  Federal  Register,  whichever  occurs 
first. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Elko 
District  Office,  Bureau  of  Land 
Management.  For  a  period  of  45  days 
from  the  date  of  publication  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
3900  East  Idaho,  Elko.  Nevada  89801. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  land  will  not  be  offered  for 
sale  any  sooner  than  60  days  after  the 
date  of  this  notice. 

Dated:  April  9, 1987. 
Rodney  Harris, 

District  Manager. 

[KR  Doc.  87-8707  Filed  4-16-87;  8:45  am) 

BILUNQ  CODE  4310-HC-ll 


INV-93(M)7-4212-11;  N-43030] 

Realty  Action;  Lease/ Purchase  for 
Recreation  and  Public  Purposes,  Clark 
County,  NV 

The  following  described  public  land, 
located  approximately  9  miles  northwest 
of  the  City  of  Las  Vegas,  in  Clark 
County,  Nevada  has  been  identified  and 
examined  and  will  be  classified  as 
suitable  for  lease/purchase  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Mount  Diablo  Meridian,  Nevada 
T  19  S..  R.  60  E.. 
Sec.  17,  NMjNEV4NE'/4. 

This  parcel  of  land  contains  approximately 
5.00  acres. 

The  Animal  Rescue  Foundation 
intends  to  use  the  land  for  a  non-profit 
animal  adoption  center.  The  lease  and/ 
or  patent,  when  issued,  will  be  subject 
to  the  provisions  of  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 


prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County/ 
the  City  of  Las  Vegas. 

Tlie  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
coneistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dtted:  April  9, 1987. 
Ben  F.  Collins. 

District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  87-8709  Filed  4-16-87;  8:45  am] 

BILUMQ  COOC  4310-HC-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

He  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-690379 

Applicant:  Jimmie  C.  Rosenbruch,  Santa 
Clara.  UT. 

The  applicant  requests  a  permit  to 
import  a  trophy  from  a  bontebok 
(Damaliscus  dorcas  dorcas]  which  was 
a  member  of  a  captive  herd  maintained 
by  F.W.M.  Bowker,  Jr.,  Grahamstown. 
Republic  of  South  Africa.  The  herd  is 
maintained  for  the  purpose  of  sport 
hunting.  The  applicant  contends  that 
permission  to  import  this  trophy  will 
enhance  the  likelihood  of  the  continued 


maintenance  of  this  herd  and  thereby 

enhance  the  survival  of  the  species. 

PRT-716535 

Applicant:  Raymond  Nichols,  Columbia,  CA. 

The  applicant  requests  a  permit  to 
import  a  trophy  from  a  bontebok 
[Damaliscus  dorcas  dorcas]  which  was 
a  member  of  a  captive  herd  maintained 
by  Theo  Erasmus,  Geluk,  Kroonstad. 
Orange  Free  State  Republic  of  South 
Africa.  The  herd  is  maintained  for  the 
purpose  of  sport  hunting.  The  applicant 
contends  that  permission  to  import  this 
trophy  will  enhance  the  likelihood  of  the 
continued  maintenance  of  this  herd  and 
thereby  enhance  the  survival  of  the 
species. 

PRT-716524 

Applicant:  Susan  R.  Walker,  Ft  L.auderdale, 
FL 

The  applicant  requests  a  permit  to 
import  a  trophy  from  a  bontebok 
[Damaliscus  dorcas  dorcas)  which  was 
a  member  of  a  captive  herd  maintained 
by  B.  J.  DeKlerk,  Bedford,  Republic  of 
South  Africa.  The  herd  is  maintained  for 
the  purpose  of  sport  hunting.  The 
applicant  contends  that  permission  to 
Import  this  trophy  will  enhance  the 
likelihood  of  the  continued  maintenance 
of  this  herd  and  thereby  enhance  the 
survival  of  the  species. 
PRT-717031 

Applicant:  Rare  Feline  Breeding  Center, 
Center  Hill.  FL 

The  applicant  requests  a  permit  to 
export  one  male  clouded  leopard 
[Neofelis  nebulosa)  captive  bom  at  the 
apphcant's  facility  Center  Hill,  Florida 
to  Parco  Faunistico  La  Tobiera,  Novara, 
Italy  for  the  purpose  of  propagation  and 
exhibition. 

PRT-717a06 

Applicant:  Yerkes  Regional  Primate, 
Research  Center. 

The  applicant  requests  a  permit  to 
export  5  ml  seruim  samples  from  three 
gorillas  [Gorilla  gorilla)  and  three 
orangutans  [Pongo  pygamaeus).  These 
samples  will  be  sent  to  Privatdozent, 
Arzt  fur  Laboratoriumsmedizin.  Berliner 
Promende  17.  Saar-  Center.  West 
Germany. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road. 
Arlington.  Virginia  22201.  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
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data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  April  13. 1987. 
R.K.  Robinson, 

Chief,  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 
[FR  Doc.  87-«e93  Filed  ♦-16-67;  8:45  am] 

MUJNG  COOC  4310-S»-II 


National  Park  Service 

Intention  To  Negotiate  Concession 
Contract 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9. 1965  [79  Stat. 
969;  to  U.S.C.  20).  public  notice  is  hereby 
given  that  ninety  (90)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Paric  Service, 
proposes  to  negotiate  a  concession 
contract  with  International  Leisure 
Hosts,  Ltd.  authorizing  it  to  continue  to 
provide  lodging,  food,  retail 
merchandising,  and  gasoline  facilities 
and  services  for  the  public  at  John  D. 
Rockefeller  Memorial  Parkway, 
Wyoming  for  a  period  of  up  to  twenty 
(20)  years  from  January  1, 1988,  through 
December  31,  2007. 

This  proposed  contract  requires  a 
construction  and  improvement  program. 
The  construction  and  improvement 
program  required  was  previously 
addressed  in  the  Environmental  Review 
of  Assessment  of  Alternatives,  approved 
November  6, 1979,  that  was  prepared  in 
conjunction  with  the  Development 
Concept  Plan  for  John  D.  Rockefeller,  Jr. 
Memorial  Parkway. 

The  foregoing-concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1989, 
and  therefore,  pursuant  to  the  policies  of 
the  Act  October  9. 1965,  as  cited  above, 
is  administratvely  granted  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defmed 
in  36  CFR  51.5 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice,  any  proposal, 
including  that  the  existing  concessioner, 
must  be  postmarked  or  hand  delivered 
on  or  before  the  ninetieth  (90th)  day 
following  publication  of  this  notice  to  be 
considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Rocky  Mountain 
Region.  655  Parfet  Street,  P.O.  Box  25287, 
Denver,  Colorado,  80225,  for  information 


as  to  the  requirements  of  the  proposed 
contract. 

Dated:  February  3, 1987. 
Lorraine  Mintzmyer, 

Regional  Director.  Rocky  Mountain  Region. 
[FR  Doc.  87-8700  Filed  4-1&-87;  8:45  am) 

BIUJNQ  CODE  4310-7<Mt 

INTERSTATE  COMMERCE 
COMMISSION 

(Financ*  Docket  No.  31011] 

Duval  Transportation  of  the  Carolinas, 
Inc^  Acquisition  and  Operation  of  a 
RaUUne 

Duval  Transportation  of  the 
Carolinas,  Inc.,  a  noncarrier,  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  CSX  Transportation,  Inc's  lines 
between:  (1)  Mullins,  SC  (milepost  AL 
326)  and  Whiteville,  NC  (milepost  AC 
289.0),  a  distance  of  37  miles  in  Marion 
and  Horry  Counties,  SC  and  Columbus 
County,  NC;  and  (2)  Chadboum  ,  NC 
(milepost  ACH  297.2)  and  Conway.  SC 
(milepost  ACH  336.1),  a  distance  of  38.9 
miles  in  Columbus  County,  NC  and 
Horry  County.  SC.  Any  comments  must 
be  filed  with  the  Commission  and 
served  on:  Charles  A.  Hostetler, 
Attorney  at  Law.  Hostetler  &  McNeill, 
109  Campus  Avenue,  Raeford,  NC  28376, 
(919)  875-2142. 

The  notice  is  filed  under  49  CFR 
1150.31.*  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  April  6, 1987. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGoe, 
Secretary. 
[FR  Doc.  87-8757  Filed  4-16-87;  8:45  am] 

WLUNO  CODE  701»-01-M 

(Finance  Docket  No.  30939] 

Acquisition  of  Cedar  Valley  Railroad 
Co.  by  John  E.  Haley;  Exemption 

agency:  The  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  11343  the 
acquisition  of  control  of  Cedar  Valley 
Railroad  Company  by  John  E.  Haley 
who  already  controls  the  Chicago, 
Central  &  Pacific  Railroad  Company, 
subject  to  employee  protective 
conditions. 

dates:  This  exemption  will  be  effective 
on  May  18, 1987.  Petitions  to  stay  must 
be  filed  by  April  27, 1987,  and  petitions 
for  reconsideration  must  be  filed  by  May 
7, 1987. 

addresses: 

Send  pleadings  referring  to  Finance 
Docket  No.  30939  to:  (1)  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423 

(2)  Petitioner's  Representative:  Deborah 
A.  Phillips,  Suite  800, 1350  New  York 
Avenue,  NW.,  Washington,  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
[DC  Metropolitan  area). 

Decided:  April  10. 1987. 

By  the  Commission.  Chairman  Gradisoa 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett.  Andre,  and  Simmons. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  87-8756  Filed  4-16-87:  8:45  am] 

WLUNO  CODE  703S-01-M 


'  The  Railway  L^bor  Executives'  Association 
(RLEA)  filed  an  unsupported  request  for  labor 
protection  claiming  that  this  transaction  is  subject 
to  the  mandatory  labor  protection  provisions  of  49 
U.S.C.  11347.  Since  this  transaction  involves  an 
exemption  from  49  U.S.C.  10901.  RL£As  request  is 
rejected.  See  Class  Exemption— Acq.  &  Oper.  of  R. 
Unes  Under  49  U.S.C.  10901. 1  l.C.C.2d  810  (1985). 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  Pursuant  to  Clean  Air 
Act;  B.F.  Goodrich  Co. 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  7. 1987.  a  proposed 
consent  decree  in  United  States  v.  The 
B.F.  Goodrich  Co..  Civil  Action  No.  83- 
1337.  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana.  The  proposed  consent  decree 
concerns  the  discharge  of  vinyl  chloride 
to  the  atmosphere  in  excess  of 
applicable  emissions  standards  from  a 
polyvinyl  chloride  plant  in  Plaquemine, 
Louisiana.  The  proposed  consent  decree 
requires  the  defendant  to  pay  a  civil 
penalty  of  $395,000  and  install 
equipment  to  ensure  compliance  with 
the  Clean  Air  Act  and  vinyl  chloride 
regulations. 


,:h-: 
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The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  sbowid  be  addressed  to  the 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  2053a  and 
should  refer  to  United  States  v.  The  B.F. 
Goodrich  Co^  D.J.  Ref.  No,  90-^2-1-631, 

The  proposed  canaent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Middle  District  of 
Louisiana,  Federal  Building,  352  Florida 
Street,  Baton  Rouge,  Louisiana,  70601, 
and  at  the  Region  VI  Office  of  the 
Environmental  Protection  Agency.  1201 
Elm  Street,  Dallas  Texas,  7527D.  Copies 
of  the  consent  decree  may  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
Room  1515,  Ninth  Street  and 
Pennsylvania  AveniK,  NW., 
Washingtoa,  DC  2063a  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Dlvisioa  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.30  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  11, 

Assistant  Attorney  General  Landand 
Naturoi  Resources  Division. 

[FR  Doc.  87-8684  Rled  4-ltWJ7;  8:45  am] 

BIIXIMG  COOE  4410-01-M 


Lodging  of  CofMent  Dcctm  Purusuant 
to  the  Clean  Air  Act;  Darshan's  Gas, 
Inc.,  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  In 
United  States  v.  Danhan's  Gas,  laa,  et 
al.,  Civil  Action  No.  85-C-252  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Wisconsin.  The  Consent  Decree 
resolves  certain  claims  of  the  United 
States  against  the  defendants  under  the 
Clean  Air  Act,  42  U.S.a  7401,  et  seg. 

The  proposed  consent  decree  requires 
defendants  to  pay  a  civii  penalty  cl 
$7,500  and  to  implement  a  fuel  sampHng 
and  analysis  program  at  each  retail 
service  station  outlet  owned,  leased, 
operated,  controlled  or  supervised  by 
defendants  and  at  each  retail  service 
station  to  which  defendants  deliver 
gasoline.  As  part  of  this  program, 
defendants  are  required  to  collect 
samples  from  all  unleaded  and  premium 
unleaded  fuel  pumps  at  such  stations 


and  to  analyze  the  lead  content  of  sudi 
samples. 

The  proposed  consent  decree  also 
requires  defendants  to  conduct  an 
inspecticMi  of  each  retail  service  station 
outlet  owned,  leased,  operated, 
controlled  or  supervised  by  defendants 
to  determine  whether  such  outlets  are  in 
compliance  with  federal  requirements 
pertaining  to  the  size  of  nozzle  spovts  on 
unleaded  fuel  pumps,  labeling  of 
unleaded  fuel  pumps,  and  the  posting  of 
warning  signs  indicating  that  federal 
law  prohibits  the  introductioQ  of  leaded 
gasoliae  into  motor  vehicles  labeled 
"unleaded  gasoline  only." 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  thirty  (30)  day 
period  from  the  date  of  this  publication. 
Conanents  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  United  States 
V.  Darahan's  Gas.  Inc..  et  aJ^  with  the 
applicable  D.J.  reference  Na  90-5-2-1- 
908  (E.D.  Wisconsta). 

The  proposed  consent  decree  may  be 
exaained  at  the  office  of  the  United 
States  Attorney,  for  the  Eastern  District 
of  Wisconsin,  517  East  Wisconsin 
Avenue,  Milwaukee,  Wisconsin  53202. 
and  at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  V.  230  South  Dearb(»n 
Street.  Chicago.  Illinois  80604.  Copies  of 
the  consent  decree  and  attachments 
may  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Ro<Mn  1515,  Tenth  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  Habfeht  n. 
Assistant  Attorney  General  Land  and 
NaiuiaJ  Resources  Division. 
(FR  Ooc.  87-8743  Filed  4-18-«7;  »A&  am] 

BILUNO  CODE  4410-01-M 


Lodging  of  Stipulation  for  Dismissal 
Pursuant  to  Ctsan  Air  Act;  G«pp«rt 
Bros,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  8. 1987  a  proposed 
Stipulation  for  Dismissal  at  United 
States  V.  Geppert  Bros.,  et  al.  Civil 
Action  Na  85-1338,  was  lodged  with  the 
United  Slates  District  Court  for  the 
Ecistem  District  of  Pennsylvania.  The 
civil  enforcement  action  concerned 


violations  by  the  defendant  of  the 
National  Emission  Standard  for 
Hazardous  Air  Polhitants  (NESHAP]  for 
asbestos.  The  violations  include  failure 
to  give  prior  written  notice  to  EPA  of  the 
demolition,  failure  to  adequately  wet 
friable  asbestos,  failure  to  ensure  that 
asbestos  materials  remained  wet  during 
demohtion,  and  discharge  of  visible 
emissions  during  the  collection  and 
disposal  of  asbestos.  The  proposed 
Stipulation  for  Dfsmissial  imposes  a  civil 
penalty  totaling  seven  thousands  five 
hundred  ($7,500)  dollars. 

The  Departmental  of  Justice  will 
receive  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication 
comments  relating  to  the  proposed 
Stipulation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Geppert 
Bros.,  et  al..  D.  J.  ReL  #  flO-5-2-l-774A. 

The  proposed  Stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  601  Market  Street. 
Philadelphia,  PA  19107  and  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street. 
Philadelphia.  PA  19107,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Rql  1515, 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington.  DC  2053a  A  copy  of 
the  Stipulation  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Depiattment  of  Justice. 
F.  Heary  Habidit  II. 

Assistant  Attorney  General  Land  and  Natural 
Resources-  Division. 

[FR  Doc.  87-8685  Filed  4-18-67;  8:45  am] 

BILUMS  CODE  un-91-m 


Lodging  of  Conseirt  Dscrea  Pursuant 
to  ClMn  WatM  Act;  New  HoUMid 
Borough  et  sL 

In  acccffdance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  27, 1987  a  proposed 
Consent  Decree  in  United  States  v.  New 
Holland  Borough,  eta/,  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
proposed  Consent  Decree  concerns 
violations  by  the  defendant  for  failure  to 
meet  Hmitations  In  its  NPDES  permit 
and  for  failure  to  monitor  ammom"a  and 
phosphorus  discharges.  The  proposed 
decree  imposes  a  dvil  penalty  of  $30,000 
and  reqtrires  the  defendant  to  provide 
an  expedited  schedule  to  renovate  and 
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reconstruct  the  New  Holland  Borough 
Authority's  Waste  Water  Treatment 
facility. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  New  Holland  Borough,  et  al.  D.J.  Ref. 
90-5-1-1-2638. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  601  Market  Street, 
Philadelphia,  Pennsylvania  19107,  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  Pennsylvania  19107,  and  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Rm.  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  $2.10  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
F.  Henry  Habicht  n. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[VR  Doc  87-8687  Filed  4-16-a7;  8:45  am] 

WLUNG  CODE  441(M)1-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Utility  Trailer 
Manufacturing  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  24, 1987  a  proposed 
Consent  Decree  in  United  States  v. 
Utility  Trailer  Manufacturing  Co.,  CV 
86^284  AWI  (Kx)  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California.  The 
proposed  Consent  Decree  concerns  the 
prevention  of  the  release  of  volatile 
organic  compounds  in  violation  of  the 
Clean  Air  Act  and  the  limits  set  forth  in 
Local  Rule  1107  of  the  South  Coast  Air 
Quality  Management  Division.  Rule  1107 
is  part  of  the  California  State 
Implementation  Plan  that  has  been 
approved  by  the  United  States 
Environmental  Protection  Agency.  The 
proposed  Consent  Decree  requires 
Utility  Trailer  to  maintain  compliance 
with  Rule  1107  and  to  pay  a  civil  penalty 
of  $20,000. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washjington,  DC 
20530,  and  should  refer  to  Utility  Trailer 
Manufacturing  Co.  D.J.  Ref.  90-5-2-1- 
964. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Central  District  of 
California,  312  N.  Spring  Street,  Los 
Angeles,  California  90012,  and  at  the 
Region  9  Office  of  Environmental 
Protection  Agency,  215  Fremont  Street, 
San  Francisco,  California  90415.  Copies 
of  the  Consent  Decree  may  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $1.30  (10  cents  per  page  reproduction 
cost)  made  payable  to  the  Treasurer  of 
the  United  States. 
F.  Henry  Habichl  11. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc  87-8688  Filed  4-16-87;  8:45  am] 

BILUNG  CODE  4410-01-W 


Drug  Enforcement  Administration 

William  D.  Romers,  D.D.S.,  Revocation 
of  Registration 

On  January  30, 1987.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  William  D.  Romers. 
D.D.S..  208  Mayer  Building.  129  W.  Park 
Street,  Box  568.  Butte,  Montana  59703. 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  AR1233030  as  a 
practitioner  in  Schedules  IL  III.  IV.  and 
V.  The  statutory  predicate  for  the  Order 
to  Show  Cause  was  that  Dr.  Romers 
relinquished  his  license  to  practice 
dentistry  in  the  State  of  Montana  on 
June  1. 1981.  and  has  not  been 
authorized  to  practice  dentistry  or 
handle  controlled  substances  in 
Montana  since  that  time. 

The  Order  to  Show  Cause  whS  sent  to 


Dr.  Romers  registered  mail,  return 
receipt  requested.  DEA  received  the 
receipt  which  indicated  that  the  Order 
to  Show  Cause  was  received  on 
February  5. 1987.  at  Dr.  Romers' 
registered  address.  More  than  thirty 
days  have  elapsed  since  the  Order  to 
Show  Cause  was  received,  and  the  Drug 
Enforcement  Administration  has 
received  no  response.  Pursuant  to  21 
CFR  1301.54(a)  and  (d).  Dr.  Romers  is 
deemed  to  have  waived  his  opportunity 
for  a  hearing.  Accordingly,  the 
Administrator  now  enters  his  final  order 
in  this  matter  without  a  hearing  and 
based  upon  the  investigative  file.  21  CFR 
1301.57. 

The  administrator  finds  that  on  June  1, 
1981,  Dr.  Romers  relinquished  his  license 
to  practice  dentistry  to  the  Board  of 
Dentists,  Department  of  Professional 
and  Occupational  Licensing,  State  of 
Montana.  Dr.  Romers'  License  was 
relinquished  pursuant  to  a  stipulation 
entered  into  with  the  Board  of  Dentists 
following  the  issuance  of  a  Notice  of 
Suspension  or  Revocation  by  the  Board. 
Dr.  Romers  remains  unlicensed,  and 
therefore  unauthorized  to  handle 
controlled  substances  in  the  State  of 
Montana. 

The  Administrator  has  consistently 
held  that  when  a  DEA  registrant  is  not 
authorized  to  handle  controlled 
substances  in  the  State  in  which  he 
practices.  DEA  is  without  lawful 
authority  to  maintain  his  registration. 
See:  Avner  Kauffman.  M.D..  Docket  No. 
85-8,  50  FR  34208  (1985):  Kenneth  K. 
Birchard.  M.D..  48  FR  33778  (1983):  and 
Thomas  E.  Woodson,  D.O..  Docket  No. 
81-4.  47  FR  1353  (1982).  Since  Dr. 
Romers  is  not  authorized  to  handle 
controlled  substances  in  Montana,  the 
Administrator  cannot  allow  him  to 
remain  registered  in  that  State. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  hereby  orders  that  DEA 
Certificate  of  Registration  AR1233030 
previously  issued  to  William  D.  Romers. 
D.D.S.  be.  and  it  hereby  is  revoked 
effective  May  18. 1987.  Any  outstanding 
applications  for  renewal  of  such 
registration  are  hereby  denied. 

Dated;  April  13, 1987. 
John  C  Lawn, 
Administrator 
(FR  Doc.  87-8694  Filed  4-16-87;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Empkjyment  and  Training 
Administration 

Determinatione  Regarding  ENgMlity 
To  Appiy  for  Worlier  Adfustonent 
Assistance;  American  INotors  Corp.  «t 

al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eJigibilify  to  apply  for  adjustment 
assistance  issued  during  the  period 
March  23-March  27, 1987  and  March  30- 
April  3. 1987. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  ehgibility  to  appiy  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  Hke  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterton  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-ia,979;  American  Motors  Corp^ 
Milwaukee,  WI 

TA-W-18.977:  Copperweld Bimetallics 
Products  Corp.,  Copperweld  Fine- 
Wire  Div.,  Oswego,  NY 

TA-W-iasm  Pine  Bluff  Industries, 
Pine  Bluff,  AR 

TA-W-18,982;  Pioneer  Fixture  Corp., 
Paterson,  NJ 

TA-W-1 7.563:  KMA  Garment.  Oay 
City,  IL 

TA~W-17,734:  David  I.  Creenberg, 

Pleasantville,  NJ 
TA-W-18.325;  Oregon  Meta/htrgjcal 

Corp.,  Albany,  OR 
TA-W-18.990:  Westinghouse  Electric 

Corp.,  Small  Motor  Div., 

Bellefontaine,  OH 
TA-W-19.029:  Maris  Pine  Mi/Is,  Inc., 

Pendleton,  OR 
TA-W-19,024;  Olin  Corp.,  Peru,  IN 


TA-W-19,109;  Garlin,  Inc.,  Lynchburg. 

VA 
TA-W-19.086;  Cadet  Manufacturing  Co^ 

Vancouver.  WA 
TA-W-1A127;  Livingston 

Manufacturing.  Inc,  Livingsto/i,  AL 
TA-W-19.014:  Milprint,  Inc.  Film  DepL, 

Milwaukee,  WI 
TA-W-19.030:  Optimized  Gas  Systems. 

Inc.,  Tulsa,  OK 
TA-W-19,034;  Cotton  Petroleum  Corp., 

Tulsa,  OK 
TA-W-19J)66:  A  T&T  Information 

Systems  Service  Center,  Kent.  WA 
TA-W-19,092; Xtek,  Inc.  Cincinnoti, 

OH 

In  the  following  cases  the 
investigaticm  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-19,122;  Pacer  Industries,  Inc.. 
Washington,  MO 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met 
Employment  did  not  decline 
significantly  during  the  relevant  period. 
TA-W-19,217:  Stauffer  Oil  and  Gas, 
Inc..  Denver,  CO 

The  workers'  firm  does  not  prodnce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
19^4. 

TA-W-18.678:  Bass  Enterprises 
Production  Co.,  Fort  Worth.  TX 

The  investigation  revealed  that    • 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-19.172:  El  Paso  Hydrocarbons 
Co..  Odessa.  TX 

F*roduction  declines  at  the  subject  firm 
resnhed  from  a  transfer  of  production  to 
other  domestic  facilities. 

TA-W-19,1(H;  Lakeview  Manufacturing 
Co.,  Lakeview,  OH 

U.S.  imports  of  Hnked  ribbons 
decKned  absolutely  and  relative  to 
domestic  shipments  in  1985  and  1986 
compared  to  the  preceding  year. 

TA-W-19,304:  Kaiser  Coal  Corp.. 
Sunnyside,  UT 

U.S.  imports  of  metaUurgical  coal  are 
n^igible. 

TA-W-19,341:  Geosource,  Inc^  Houston, 
TX 

U.S.  imports  of  geophysical 
instruments  declined  absohrtely  and 
relative  to  domestic  shipments  in  1985 
compared  to  1964  and  in  the  first  nine 
months  of  1986  when  compared  to  the 
same  period  in  1985. 
TA-W-19,312;  Parker  Drilling  Co., 

,    Tulsa.  OK 


The  workers'  firm  does  not  product  an 
article  as  required  for  certification  under 
sectioa  222  of  the  Trade  Act  of  1974. 
TA-W~J9:.171:  Consolidation  Coal  Co.. 
Loveridge  Mine,  Fairview,  WV 

U.S.  imports  of  coal  are  negligible. 
TA-W~18,967;  Pennzoil  Products  Co.. 
Charleston.  WV 

U.S.  imports  of  gasoline  and 
lubricants  declined  absolutely  and 
relative  to  domestic  shipment  in  the  first 
nine  months  of  1986  compared  to  the 
same  period  of  1965. 

TA-W-19,968;  Pennzoil  Exploration  and 
Prvduction  Co.,  Parkersburg,  WV 

U.S.  imports  of  gasoline  and 
lubricants  declined  absolutely  and 
relative  to  domestic  shipments  in  the 
first  nine  months  of  1986  compared  to 
the  same  period  of  1985. 

TA-W-19M3:  Milwaukee  Valve  Co.. 
Milwaukee,  WI 

Sales  of  valves  increased  in  1986 
compared  with  1985. 

TA-W-18,992:  E.K.  Birdwell  Cleaning 
Aids,  Inc.,  Keene,  TX 

Sales  of  cleaning  supplies  increased  in 
1986  compared  to  1985. 

TA-W~19,336:  B&B Logging.  Laredo. 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certificaticm 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W~19,337:  B.J.  Titan,  Roosevelt.  UT 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  lection  222  of  the  Trade  Act  of 
1974. 

TA-W~19,348:  Nordrill,  Inc.,  Beaumont, 
TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W~19,349:  Pengo  Industries,  Ina. 
Pengo  Wireline  Div.,  Odessa,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W~19,350:  Quail  Well  Service,  Inc.. 
Abilene,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19.351:  R-J Drilling.  Sebree. 
Kentucky 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
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TA-W-19.155;  Central  Ohio  Retail 

Grocers  Association,  Columbus,  OH 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19.579;  W-K-M  Div.  of  Joy 
Manufacturing  Co.,  Houston,  TX 
Aggregate  U.S.  imports  of  oilfield 
equipment  are  negligible. 
TA-W-17,739;  Levi  Strauss  &  Co..  Tyler, 
TX 
Separations  at  the  subject  firm  were 
due  to  a  domestic  transfer  of  operations. 
TA-W-19.196;  LTV  Steel  Co.,  Mahoning 
Cold  Finished  Bar  Plant. 
Youngstown,  OH 
Aggregate  U.S.  imports  of  carbon  and 
alloy  steel  bars  did  not  increase  as 
required  for  certification. 
TA-W-19,332;  A.C.  Lawrence  Leather 
Co.,  Inc.,  Danvers,  MA 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met. 
Employment  at  the  Danvers,  MA 
headquarters  office  of  A.C.  Lawrence 
Co.,  Inc.  did  not  decline  significantly  in 
1986  compared  with  1985. 

TA-W-19.181;  LTV  Steel  Corp., 

Russelton  Prep  Plant,  Russelton,  PA 
U.S.  imports  of  coal  are  negligible. 
TA-W-19,181A;  LTV  Steel  Corp., 
Newfield  Mine,  Verona,  PA 
U.S.  imports  of  coal  are  negligible. 
TA-W-19,074:  Shrewsbury  Coal  Co., 
Shrewsbury,  WV 
U.S.  imports  of  coal  are  negligible. 
TA-W-19,074A;  Donaldson  Mine  Co., 
Cedar  Grove,  WV 
U.S.  imports  of  coal  are  negligible. 

TA-W-19,075;  The  New  River  Co., 

Skelton  Mine,  Raleigh  County,  WV 
U.S.  imports  of  coal  are  negligible. 

TA-W-19.342:  Halliburton  Co.. 

Halliburton  Service  Mfg  Center, 
Oilfield  Service  Div.,  Duncan,  OK 
U.S.  imports  of  oilfield  machinery  are 

negligible. 

TA-W-19,354;  Tall  City  Building 
Materials  Center,  Midland,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19,225;  Ohmeda,  Madison,  WI 
Separations  at  the  subject  firm  were 
due  to  a  domestic  transfer  of  operations. 

TA-W-19.178:  Marshall  Steel  Co., 
McCook,  IL 
Separations  at  the  subject  firm  were 
due  to  a  domestic  transfer  of  operations. 


TA-W-19,239;  LB.  Foster  Company. 
Stnithers,  OH 

U.S.  imports  of  track  spikes  declined 
absolutely  and  relative  to  domestic 

shipments  in  1985  compared  with  1984 
and  remained  constant  in  1986 
compared  with  1985. 

TA-W-19,377;  Hercules  Offshore 
Drilling  Co.,  Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19.381:  J.D.  Cain  Co.,  Denver,  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19,382;  J.Q.  Russell  Electric,  Inc., 
Skellytown.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19,413;  Updike  Brothers,  Inc., 
Sidney,  MT 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19,417:  Walthall  Consultants 
Corp.,  Midland,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19,153:  Spun  Steel.  Inc.,  Canton, 
OH 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-19,081:  Ocean  Drilling  & 

Exploration  Co..  New  Orleans,  LA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-19,069;  Leckie  Smokesless  Coal 
Co.,  Rupert.  WV 
U.S.  imports  of  coal  are  negligible. 

TA-W-19.041:  Neumann  Engineering  6- 
Manufacturing  Co.,  Madison 
Heights,  MI 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-19,J80;  Polyshase  Instrument 
Co.,  Fort  Washington,  PA 
Increased  imports  did  not  contribute 


importantly  to  worker  separations  at  the 
firm. 

TA-W-19,058;  Kitt  Energy  Corp.,  Kitt 
Mine  #i,  Philippi,  WV 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-19,231:  Essex  Industrial 
Chemicals,  Inc.,  Paulsboro,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-19,230;  Boise  Cascade  Corp., 
Rumford,  ME 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-19.160;  Kingdom  Sheet  Metal 
Co..  Salt  Lake  City.  UT 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations 
TA-W-18,805:  Witco  Corp.,  Richardson 
Battery  Part  Div.,  Indianapolis,  IN 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1986. 

TA-W-18,946;  B&B  Manufacturing  Co., 
Inc.,  Trenton,  NJ 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  28, 1986. 

TA-W-18,872;  Stelmar  Manufacturing 
Co.,  Wilkes  Barre,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  8. 1985  and  before  June  8, 
1986. 

TA-W-19.142;  Tampa  Manufacturing, 
Inc.,  San  Antonio,  TX 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  3. 1986. 

TA-W-19,083;  Convergence  Corp..  (Now 
Elco.  Inc.).  El  Paso.  TX 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  19, 198a 

TA-W-19,057:  Atlas  Foundry  » Machine 
Co.,  Tacoma,  WA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1986. 
TA-W-19,346:  Kenner  Products, 
Cincinnati,  OH 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  24, 1988. 
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TA-W-19.006;  Hamischfeger  Corp. 
Milwaukee  Manufacturing,  West 
Milwaukee.  WI  and  Oak  Creek,  WI 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

January  8, 1986. 

TA-W-19.173;  Hagger  Apparel  Co., 
Duncan  Manufacturing.  Duncan. 
OK 

A  certification  was  issued  covering  all 
workers  of  the  fimi  separated  on  or  after 
February  5. 1986. 

TA-W-19.091:  Sprague  Electric  Co.. 
Visalia,  CA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  19, 1986  and  before  February  28, 
1987. 

TA-W-1B.985;  LTV  Steel  Co.,  Los 
Angeles  Sales  Office,  Orange,  CA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  6, 1986. 

TA-W-1 7,674;  Beaumont  Mill  Div.  of 
Spartan  Industries,  Spartanburg,  SC 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  7, 1985. 

TA-W-19,033;  Marc  Dress,  Hazleton, 
PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  14, 1986. 

TA-W-W,076:  Bridon-American  Corp.. 
Wilkes-Barre,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  23, 1988. 

TA-W-19.022;  Paulsen  Wire  Rope  Corp., 
Sunbury,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  12, 1986. 

TA-W-18,936;  Farrah  Manufacturing 
Co.,  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  11, 1985. 

TA-W-18.a58;  Harvey  Industries.  Inc.. 
Athens.  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1986. 

TA-W-19.090;  General  Electric  Co., 
Power  Electronic  Semiconductor 
Div.,  Syracuse,  NY 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

January  14, 1986. 

TA-W -18,989;  Utica  Duxbak.  Inc., 
Utica,  NY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  8, 1986. 


TA-W-19,017;  Fuel  Resources 
Development  Co.,  Denver,  CO 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  6, 1986. 

TA-W-19,017A;  Fuel  Resources 
Development  Co.,  Havre,  MT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  6, 1986. 
TA-W-19,017B;  Fuel  Resources 

Development  Co.,  Grand  function, 

CO 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  6. 1986. 

TA-W-19,017C;  Fuel  Resources 
Development  Co..  Rangely,  CO 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  6, 1986. 

TA-W-19,020;  Lone  Star  Industries. 
New  Orleans,  LA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  13. 1986  and  before  March  27, 
1987. 

TA-W-19.011;  Teledyne  Wisconsin 
Motor.  WestAllis.  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  9. 1986. 

TA-W-19.252;  Emhart  Corp.,  Hartford 
Div..  Emhart  Glass  Machinery 
Group.  Obetz.  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  12, 1986. 

TA-W-19.025:  Regal  Ware.  Inc.. 
Kewaskum.  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  12, 1986. 

TA-W-19.244;  Harloc  Products  Corp.. 
West  Haven.  CT 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  19, 1986. 
TA-W-19.253;  Forest  Hills  Apparel. 

A.K.A.  La-Reine.  Inc.,  Forest  City. 

PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  13, 1986. 
TA-W-19,077;  Terex  Corp..  Hudson.  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1986. 

TA-W-19.043;  Genesco.  Inc.. 

I      Headquarters,  Nashville,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 


TA-W-19.044;  Genesco,  f&M Plant, 
Nashville,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19,045;  Genesco,  Inc.,  Danville 
Plant  Plant,  Danville.  KY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-  W-19,046;  Genesco  Inc..  Fulton 
Plant,  Fulton.  MS 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19,047;  Genesco,  Incluka  Plant, 
Ivka.  MS 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19.048;  Genesco.  Inc.. 

Waynesboro  Plant,  Waynesboro, 
TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19,049;  Genesco,  Inc., 

fiohenwald  Plant,  Honenwald,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19.050;  Genesco.  Inc., 

Payetteville  Terminal,  Fayetteville, 
TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19,051;  Genesco,  Inc.,  83rd 

Avenue  Warehouse,  Nashville,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19.052;  Genesco,  Inc.,  Volunteer 
Leather  Co.,  Milan,  TN 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

TA-W-19,053;  Genesco,  Inc..  Whitehall 
Leather  Company,  Whitehall,  MI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  2, 1987. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  period 
March  23. 1987-March  27, 1987  and  March  30. 
1987-April  3, 1987.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  6434.  U.S.  Department  of  Labor  601  D 
Street,  NW.,  Washington.  DC  20213  during 
normal  business  hours  or  will  be  mailed  to 
persoos  who  write  to  the  above  address. 
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Dated:  April  6. 1987. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  87-8668  Filed  4-16-87;  8:45  am] 

BILUNG  CODE  4S10-30-M 

[TA-W-18.199] 

Carrier  Corp^  Syracuse,  NY;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  March  17, 
1987.  counsel  for  the  Sheet  Metal 
Woricers'  Union,  Local  527  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  at  Carrier 
Corporation  Syracuse,  New  York.  The 
denial  notice  was  signed  on  February  10, 
1987  and  was  published  in  the  Federal 
Register  on  March  2, 1987  (52  FR  6238). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Counsel  claims  that  the  production 
transfer  of  the  room  air  conditioner  to 
Brazil  in  1985,  in  which  workers  at 
Syracuse  were  certified  eligible  to  apply 
for  adjustment  assistance  through 
January  30, 1986,  {TA-W-16.363) 
eliminated  the  opportunity  in  19)36  for 
more  senior  laid  off  employees  in  other 
areas  at  Syracuse  to  bump  or  transfer 
into  that  unit  of  the  plant. 

Workers  at  the  Syracuse  plant 
produced  commercial  air  conditioners 
during  the  period  applicable  to  the 
subject  petition.  The  production  of  room 
air  conditioners  at  the  Syracuse  plant 
was  transferred  to  Brazil  in  1985. 
Workers  employed  on  room  air 
conditioners  were  certified  eligible  to 
apply  for  adjustment  assistance  under 
petition  TA-W-16,363  from  January  1, 
1985  until  January  31. 1986. 

Lost  opportunities  for  workers  to 
bump  from  a  non  adversely  affected 
product  to  employment  on  an  adversely 
affected  product  would  not  form  a  basis 
for  certification.  To  qualify  for 
adjustment  assistance,  workers  must  be 
separated  from  employment  on  the 
import  impacted  products  because  of  a 
lack  of  work. 


Findings  in  the  investigation  show 
that  the  increased  import  criterion  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met  for  workers 
producing  commercial  air  conditioners. 
U.S.  imports  of  unitary  air  conditioners 
were  insignificant  relative  to  domestic 
shipments  in  1985.  A  survey  of  Carrier's 
customers  of  commercial  air 
conditioners  revealed  that  the 
respondents  did  not  purchase  imports  in 
1984, 1985  or  in  the  first  nine  months  of 
1986. 

The  respondents  to  the  survey 
represented  a  substantial  portion  of  the 
sales  decline  of  commercial  air 
conditioners  at  Syracuse  in  the  first  nine 
months  of  1986  compared  to  the  same 
period  in  1985.  The  Syracuse  plant 
experienced  an  increase  in  sales  in  1985 
compared  to  1984. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  8th  day  of 
April.  1987. 
Barbara  Ann  Farmer, 
Acting  Director,  Office  of  Program 
Management,  UIS. 
[FR  Doc.  87-8664  Filed  4-16-87;  8:45  am) 

WLUNQ  CODE  4S10-3IMI 


(TA-W-ie,2S9] 

Dover  Elevator  Systems,  Inc^ 
Cincinnati,  OH;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  February  25, 
1987,  the  International  Brotherhood  of 
Electrical  Workers  (IBEW)  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  workers  and  former 
workers  at  Dover  Elevator  Systems,  Inc., 
Cincinnati,  Ohio.  The  denial  notice  was 
signed  on  February  9, 1987  and 
published  in  the  Federal  Register  on 
March  2, 1987  (52  FR  6238). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  imports  of 
components  parts  (motors  and 
generators)  by  the  company  and 
competitors  have  adversely  affected 
employment  and  production  at  the 
Cincirmati  plant  of  Dover  Elevator 
Systems. 

The  Cincinnati  plant  is  the  only 
company  plant  producing  exclusively  for 
the  traction  elevator  market.  The 
Cincinnati  plant  produces  the  motors 
and  generators  for  traction  elevators 
which  are  integrated  into  the  production 
of  elevators.  According  to  company 
officials  a  small  amount  of  motors  were 
purchased  from  foreign  sources  in  1986 
but  most  ef  these  were  hydraulic  and 
not  the  type  produced  at  Cincinnati. 
These  imported  purchases  of  motors 
represented  an  insignificant  portion  of 
the  sales  of  the  Cinciimati  plant 

Further,  under  the  Trade  Act  of  1974. 
only  increased  imports  of  articles  like  or 
directly  competitive  with  the  articles 
produced  by  the  workers'  firm  or 
appropriate  subdivision  can  be 
considered.  Elevator  motors  and 
generators  are  not  like  or  directly 
competitive  with  finished  elevators.  This 
issue  was  addressed  in  United  Shoe 
Workers  of  America,  AFL-CIO  v. 
Bedell.  506  F2d  174,  (D.C.  Cir.  1974).  The 
court  held  that  imported  finished 
women's  shoes  were  not  like  or  directly 
competitive  with  shoe  components — 
shoe  counters.  Similarly,  motors  and 
generators  which  are  incorporated  in  the 
finished  article  cannot  be  considered 
like  or  directly  competitive  with 
elevators. 

A  Departmental  survey  for  the  major 
share  of  unsuccessful  bids  by  Dover 
Elevator  Systems  for  geared  elevators 
revealed  that  the  overwhelming  majority 
of  the  subject  contracts  were  awarded 
to  domestic  firms  and  involved  domestic 
production.  One  of  Dover's  large 
customers  indicated  that  their  imported 
purchased  components  were  very  small. 
Another  customer  reported  that  geared 
elevators  are  only  produced 
domestically  and  any  imported  parts 
would  be  very  small. 

Industry  sources  indicate  that  the 
overall  domestic  market  for  traction 
elevators  decreased  by  nearly  a  third  in 
1986  due  mainly  to  (1)  excess  high  rise 
office  capacity  in  large  cities,  (2)  new 
tax  laws  which  went  into  effect  in  1987 
which  virtually  eliminate  tax  write  offs 
for  business  losses  and  (3)  the  depressed 
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economy  in  the  Southwest  because  of 
the  oil  slump. 

U.S.  imports  of  elevators  and  moving 
stairways  were  a  negligible  portion  of 
domestic  shipments  in  1985. 

Conclusion 

After  review  of  the  application  and 
investigative  Hndings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  eth  day  of 
April  1987. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 

Services,  UIS. 

[FR  Doc.  87-8665  Filed  4-16-67;  8:45  am) 

BILUMG  CODE  4510-30-M 


[TA-W-18.341] 

Endure  Stainless,  Inc.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  the  matter  of  Endure  Stainless.  Inc.,  TA- 
W-18,341    Massillon,  OH,  TA-W-18,341A 
Philadelphia,  PA,  TA-W-18,341B    Narbeth, 
PA  TA-W-18,34lC    Harmony,  PA,  TA-W- 
18.341D    Bensalem,  PA,  TA-W-18,341E 
Wynnewood,  PA,  TA-W-18,341F 
Pittsburgh,  PA,  TA-W-18.341G    Merion,  PA 
TA-W-18.341H     Wyndmoor,  PA,  TA-W- 
18,3411    Atlanta,  GA.  TA-W-18,341I 
Brimingham,  AL,  TA-W-18,341K    Freehold, 
NJ.  TA-W-18.341L    Charlotte,  NC,  TA-W- 
18,341M    Glen  Ellyn,  IL,  TA-W-18,341N    Elk 
Grove  Village,  IL,  TA-W-18,34lO    Laguna 
Hills,  CA. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  January  21. 1987 
applicable  to  all  workers  of  Enduro 
Stainless,  Inc.,  Massillon,  Ohio.  The 
certification  notice  was  published  in  the 
Federal  Register  on  February  19, 1987 
(52  FR  5213). 

Based  on  new  information  furnished 
to  the  Department  the  certification 
notice  is  amended  to  include  all  workers 
in  sales,  customer  service  and  other 
support  services  for  Enduro  Stainless, 
Inc.,  in  Pennsylvania,  Georgia,  Alabama, 
New  Jersey,  North  Carolina,  Illinois  and 
California.  Since  the  plant  closed  in 
January,  1986  and  all  workers  at  the 
plant  and  in  the  field  have  been  laid  off 
a  termination  date  of  April  15, 1987  is 
hereby  set. 


The  intent  of  the  certification  is  to 
cover  all  workers  of  Enduro  Stainless, 
Inc.,  in  Ohio,  Pennsylvania,  Georgia, 
Alabama,  New  Jersey,  North  Carolina, 
IBinois  and  California.  The  amended 
notice  applicable  to  TA-W-18,341  is 
hereby  issued  as  follows: 

All  workers  of  Enduro  Stainless, 
Incorporated,  Massillon,  Ohio,  and  all 
sapport  workers  (sales,  customer  service  and 
management)  in  Philadelphia,  Pennsylvania; 
Narbeth,  Pennsylvania;  Harmony, 
Pennsylvania;  Bensalem,  Pennsylvania; 
Wynnewood,  Pennsylvania;  Pittsburgh, 
Pennsylvania;  Merion,  Pennsylvania; 
Wyndmoor,  Pennsylvania;  Atlanta,  Georgia; 
Birmingham,  Alabama;  Freehold,  New  Jersey; 
Charlotte,  North  Carolina;  Glen  Ellyn,  Illinois, 
ELk  Grove  Village,  Ilhnois  and  Laguna  Hills, 
California  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  25, 1985  and  before  April  15. 1987 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

For  purposes  of  administering  the  210 
day  period  to  file  a  bona  fide,  timely 
application  for  training  in  order  to 
qualify  for  additional  weeks  of  TRA  and 
to  qualify  for  other  reemployment 
services  related  to  the  certification  date, 
the  date  of  issue  of  this  amended 
certification  shall  apply  to  the  workers 
added  herein. 

'Signed  at  Washington,  DC,  this  8th  day  of 
April  1987. 

Carolyn  M.  Golding, 

IXreclor,  Unemployment  Insurance  Services. 

[PR  Doc.  87-6667  Filed  4-lfr-67;  8:45  am) 

BLUNG  CODE  4510-30-41 


[TA-W-19,446] 

Perrella  Gloves,  Inc.  Gloversville,  NY; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  30, 1987  in  response 
to  a  worker  petition  which  was  filed  by 
the  Glove  Cities  Area  Joint  Board  of  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  on  behalf  of  workers  at 
Perrella  Gloves,  Inc.,  Gloversville,  New 
York. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W  16,267).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 


Signed  at  Washington,  DC,  this  3rd  day  of 
April  1987. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  87-8663  Filed  4-16-87;  8:45  am) 

BILUNQ  COOE  4510-30-M 

ITA-W-18,5«11 

Zenith  Electronics  Corp.,  Kostner 
Avenue  Plant,  Auto-Dashboard  Display 
Department,  Video  Display 
Department,  Chicago,  IL;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  February  5, 
1987,  the  United  Electrical  Workers  of 
America  Independent  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance  for  former  workers  in  the 
Auto-Dashboard  Display  Department 
and  the  Video  Display  Department  of 
Zenith  Electronics  Corporation's 
Kostner  Avenue  plant  in  Chicago, 
Illinoffi.  The  denial  notice  was  signed  on 
December  19. 1986  and  published  in  the 
Federal  Register  on  January  9, 1987  (52 
FR  873). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  the  transfer  of 
subassembly  work  on  the  video  display 
units  to  foreign  plants  caused  Zenith 
Electronics  to  transfer  its  rework  of  the 
video  display  units  overseas.  With 
respect  to  the  auto  dashboard  workers, 
the  union  claims  that  the  Kostner 
Avenue  plant  produced  auto  dashboard 
imits  in  1986  and  thus  any  worker 
separations  are  within  the  one-year  time 
period  necessary  to  be  considered 
eligible  to  apply  for  adjustment 
assistance. 

Findings  in  the  investigation  show 
that  all  rework  on  the  video  display 
units  was  competed  when  Zenith 
fulfilled  current  orders  under  its  contract 
with  the  U.S.  Government.  Company 
officials  stated  that  no  video  display 
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rework  was  ever  taken  from  plant  #2 
and  shipped  overseas. 

Video  display  subassemblies  are  not 
final  products  but  are  integrated  into  the 
production  of  video  display  units.  The 
claim  that  had  the  subassemblies  not 
been  transferred  to  foreign  plants  in 
1985  then  the  rework  on  the  video 
display  units  would  have  remained  at 
the  Kostner  Avenue  plant  would  not 
form  a  basis  for  certification.  The  courts 
have  addressed  the  issue  of  component 
parts  in  United  Shoe  Workers  of 
America.  AFL-CIO  v.  Bedell,  506  F2d 
174,  D.C.  Cir.  1974).  The  court  held  that 
imported  finished  women's  shoes  were 
not  like  or  directly  competitive  with 
shoe  components — shoe  counters. 
Similarly,  subassemblies  for  video 
display  units  which  are  incorporated 
into  the  finished  article  cannot  be 
considered  like  or  directly  competitive 
with  video  display  units. 

The  products  considered  in  the 
Department's  earlier  investigation  (TA- 
W-16,046),  which  led  to  a  certification 
for  workers  at  the  Kostner  Avenue 
plant — subassemblies  for  computers  and 
cable  decoder  boxes  are  different  than 
the  products  considered  under  petition 
TW-W-18,581. 

With  respect  to  the  auto  dashboards, 
company  officials  stated  that  all 
production  of  these  units  was 
transferred  to  Taiwan  in  early 
September,  1985.  However,  some  of  the 
units  produced  in  Taiwan  did  not 
undergo  a  certain  test;  consequently, 
these  units  were  recalled  for  this  test. 
The  affiants,  in  addition  to  their  regular 
duties  in  the  video  display  department, 
also  monitored  this  test  in  1986  on  the 
recalled  auto  dashboards.  These  units 
had  already  been  produced  and  shipped 
to  domestic  customers  or  were  being 
readied  to  be  shipped  when  Zenith 
found  that  some  units  required  the  test. 
This  is  not  considered  production  but  is 
incidental  to  their  work  in  the  Video 
Display  Department. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  had  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  6lh  day  of 
April  1987. 
Robert  O.  Deslongchamps. 

Director.  Office  of  Legislation  and  Actuarial 

Services,  UIS. 

[FR  Doc.  87-8666  Filed  4-16-87;  8:45  am] 
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Empioymeni  aianaaras 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any     ^ 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entiUed 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NTW.,  Room  S-3504. 
Washington,  DC  20210. 

Correction 

On  April  3, 1987  notice  of  modified 
general  wage  determination  decisions 
was  published  in  the  Federal  Register.  A 
certain  decision  being  modified  was 
omitted.  That  decision  and  its  volume 
and  page  number  are  Usted  below. 


Volume  I 

Alabama: „...-.„». — 

AL87-8  (January  2. 1987} p.  16. 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Connecticut: 

CT87-1  (January  2. 1987) p.  70,  pp.  72- 

73. 
New  Jersey: 

NI87-2  (January  2,  1987) p.  616. 

NJ87-3  (January  2. 1987) pp.  636-638  p. 

643. 
NJ87-4  (January  2,  1987) pp.  660-663. 
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Jew  York: 
NYa7-2  Oaauary  2. 1987) —  pp.  %B6-68B  p. 


Tennessee: 
TN87-1  Qaouary  2. 1967). „.. 

VoiwneU 

Arkansas: 

AR«7-3  {jaanary  Z  19»7) 

Iowa: 

1A87-5  (January  2. 1967). 

Indiana: 

IN87-4  (January  2,  1987] 

Illinois: 

IL87-16  Oairoary  2, 1987) 

Michigan: 

MI87-2  (January  2.  MB7) 


MI87-4  (January  2. 1987)., 


MI87-5  (January  2, 1987) 

M187-7  (jaimwy  2.  1987) 

MI87-12  (iaiMary  2. 1987)..- 
M187-17  (January  2. 1987).... 
Oklahoma: 
OK87-13  (January  2, 1987)  . 
OKa7-14  (January  2. 1987] .. 

Volume  UI 
Oregon: 

ORa7-l  (January  2. 19a7)..._ 
Listing  by  Location  (index)..... 


pp.  1078-1079. 

p.  1ft 
p.  43. 

pp.  280-281. 
p.  206. 

pp.  428-438 
pp.  4388- 
438tx 

p.  452  pp. 
454-455. 

pp.  460-472. 

pp.  477-494b. 

pp.  504-509. 

p.  520. 

p.  893. 
p.  903. 


pp.  28^285. 
p.  xxxix. 


General  Wage  Detennmation 
Publication 

General  wage  determinations  issued 
under  the  Davis^Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  OfCce 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  R«Iated  Acta".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  erf  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptiona  may  be 
purchased  from: 

Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  (202)  783-3238 
When  ordering  subscription(s).  be 
sure  to  specify  the  State(s]  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  ^e  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  amnial  edition  (issued  oa  or  about 
January  1)  which  includes  all  current 
general  wage  determinatioaft  for  the 
States  covered  by  each  volume. 
Throughout  the  resvainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  10th  day  of 
April  1987. 

AlaBLMoM. 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  87-8484  Filed  4-16-67: 8:45  maI 
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Occupational  Safety 
Administration 


Oregon  State  Standards;  Approval 
1.  Backgromid 

Fart  1953  of  Title  2a  Code  of  Federal 
Regulations,  prescribes  proceduics 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regiooal  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  RegicHial 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4}  wiD  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28. 197Z  notice  was 
published  in  the  Federal  Register  (37  FR 
28^8)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

Id  response  to  Federal  standards 
changes  the  State  has  submitted  by 
letter  dated  December  29. 1966.  from 
William }.  Brown,  Director,  to  James  W. 
Lake.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  an 
amendment  to  State  roles  comparable  to 
29  CFR  1910.1047.  Ethylene  Oxide 
(amended),  as  published  in  the  Fadaral 
Register  (51  FR  25053]  on  July  10. 198& 
The  warding  in  Appendices  A  through  D 
of  (he  Federal  standard  has  been 
amended  to  reference  the  non- 
mandatory  status  of  these  appendices. 

On  Aii^t  27.  isaa.  the  Notice  of 
Proposed  Amendment  of  Rules  was 
mailed  to  those  persms  on  the  State's 
mailing  list  established  pursuant  to  OAR 
436-01-000.  The  notice  was  pohbsfaed  in 
the  State  Administrative  Rules  BuUetin 
on  November  1, 198ft.  These  action« 
failed  to  elicit  reqaests  for  public 
hearings.  The  State's  rules,  coatained  in 
OAR  437.  Division  156,  Ethylene  Oxide 
Appciu&ces  A  throu^  D.  were  adopted 
and  became  effective  on  December  4, 
1986. 


2.  Dedsioa 

Having  reviewed  the  State  submission 
in  comparison  with  the  amendment  to 
the  Federal  standard,  it  has  been 
determined  that  the  State  standard 
amendment  is  identical  to  the  Federal 
standard  amendment,  and  accordingly  is 
approved. 

3.  Location  of  Sappiem«it  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hoin^  at  the  following 
locations;  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration.  Room  6003. 
Federal  Office  Gilding,  909  First 
Avenue,  Seattle,  Washington  98174; 
Workers'  Compensation  Department 
Labor  and  Industries  Building.  Salem, 
Oregon  97310;  and  the  Office  of  State 
Programs,  Room  N-3476,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

4.  Public  Partidpetion 

Under  29  CFR  1953.2(c)  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Oregon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adapted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  April  17. 
1987. 

(Section  18.  Pub.  L  91-596.  84  Stat.  1608,  (29 
U.S.C.  687)) 

Signed  at  Seattle.  Washington,  (bia  17th 
day  of  February  1987. 
James  W.  Lake. 
Regional  Admimiatrator. 
[FR  Doc.  87-8661  Filed  4-16-87;  8:45  am) 
BiLUNa  coei  4si«-aa-M 


Washington  State  Standards;  Approval 

1.  Background 

Part  1953  of  Title  29.  Co^  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
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and  Health  Act  of  1970  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  (hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  26, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
2421)  of  the  approval  of  the  Washington 
plan  and  the  adoption  of  Subpart  F  to 
Part  1952  containing  the  decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  September  26, 1986.  from  G. 
David  Hutchins,  Assistant  Director,  to 
James  W.  Lake,  Regional  Administrator, 
and  incorporated  as  part  of  the  plan,  a 
State  standard  amendment  comparable 
to  the  Federal  standard  amendment  to 
29  CFR  1910.1000,  Table  Z-1  (Cotton 
Dust),  as  published  in  the  Federal 
Register  (50  FR  51173)  on  December  13, 
1985.  The  Federal  amendment  deleted 
the  footnote  attached  to  the  entry 
"cotton  dust  (raw)"  and  added  a  new 
footnote  "e."  The  State  standards 
amendment,  which  is  identical  to  the 
Federal  amendment,  is  contained  in 
WAC  296-62-07515.  It  was  adopted  on 
July  25, 1986,  and  became  effective  on 
August  25, 1986.  pursuant  to  RCW 
34.04.040(2),  49.17.040.  49.17.050.  Public 
Meetings  Act  RCW  42.30, 
Administrative  Procedures  Act  RCW 
34.04  and  the  State  Register  Act  RCW 
34.08  as  ordered  and  transmitted  under 
Washington  Administrative  Order  No. 
86-28. 

2.  Decision 

The  above  State  standard  amendment 
has  been  reviewed  and  compared  with 
the  relevant  Federal  standard 
amendment.  OSHA  has  determined  that 
the  State  standard  amendment  is 
identical  to  the  Federal  standard 
amendment,  and  accordingly  is 
approved. 


3.  Location  of  Supplement  for  Inspection 
and  copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  Room  6003, 
Federal  Office  Building,  909  First 
Avenue,  Seattle,  Washington  98174; 
Department  of  Labor  and  Industries, 
General  Administration  Building. 
Olympia.  Washington  98501;  and  the 
Office  of  State  Programs,  Room  N-3476, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Public  Participation 

Under  29  CFR  1953.2(c)  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Washington  State 
Plan  as  a  proposed  change  and  making 
the  Regional  Administrator  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  April  17, 
1987. 

(Section  18.  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)). 

Signed  at  Seattle,  Washington,  this  Ist  day 
of  December.  1986. 
James  W.  Lake, 
Regional  Administrator. 
(FR  Doc.  87-8662  Filed  4-16-87;  8:45  am] 
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Tomaro  Contractors,  Inc.;  Application 
for  Permanent  Variance  and  Denial  of 
Interim  Order 

agency:  Occupational  Safety  and 
Health  Administration.  Department  of 
Labor. 

action:  Notice  of  application  for 
permanent  variance  and  denial  of 
interim  order. 

summary:  This  notice  announces: 


(1)  The  appUcation  of  Tomaro 
Contractors,  Inc..  for  a  permanent 
variance  and  an  interim  order  from  the 
Decompression  Tables,  Appendix  A  to 
Subpart  S  of  Part  1926.  §§  1926.800 
through  1926.804.  which  concern 
compressed  air.  The  applicant  has 
requested  that  it  be  authorized  to 
substitute  a  decompression  table  using 
oxygen,  introduced  via  pressure  demand 
respirators,  as  the  gaseous  medium  in 
lieu  of  compressed  air,  and 

(2)  The  denial  of  interim  order. 

DATE:  The  last  date  for  interested 
persons  to  submit  comments  is  June  16. 
1987.  The  last  date  for  affected 
employers  and  employees  to  request  a 
hearing  is  June  16. 1987. 
ADDRESS:  Send  comments  or  requests 
for  a  hearing  to:  Office  of  Variance 
Determination.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Third  Street  and  Constitution 
Avenue.  NW..  Room  N3651. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT. 
James  J.  Concannon.  Director.  Office  of 
Variance  Determination,  at  the  above 
address.  Telephone:  (202)  523-7193. 
or  the  following  Regional  and  Area 
Office: 
U.S.  Department  of  Labor— OSHA,  32nd 
Floor,  Rm.  3244.  230  South  Dearborn 
Street,  Chicago,  Illinois  60604 
U.S.  Department  of  Labor— OHSA, 
Henry  S.  Reuss  Building,  310  West 
Wisconsin  Avenue,  Suite  1180, 
Milwaukee,  Wisconsin  53203 

Notice  of  Application 

SUPI>LEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  Tomaro  Contractors. 
Inc.,  Post  Office  Box  155,  Cudahy. 
Wisconsin  53110,  has  made  application 
pursuant  to  section  6(d)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  S.  1596;  29  U.S.C.  655)  and  29 
CFR  1905.11  for  a  permanent  variance 
and  an  interim  order  from  the 
Decompression  Tables,  Appendix  A  to 
Subpart  S  of  Part  1926  (5§  1926.800- 
1926.804). 

The  address  of  the  place  of 
employment  that  will  be  affected  by  the 
application  is  as  follows:  County  Line 
Road,  immediately  west  of  109th  Street, 
Milwaukee,  Wisconsin  in  a  tunnel  which 
will  be  2,600  feet  in  length  when 
completed. 

The  purpose  of  Appendix  A  to 
Subpart  S  is  to  allow  employees  who 
have  been  working  under  pressurized 
conditions  to  be  brought  back  to 
ambient  surface  pressure  in  a  safe 
manner. 

The  applicant  certifies  that  employees 
who  would  be  affected  by  the  variance 
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have  been  notified  of  die  appb'cation  by 
giving  a  copy  of  it  to  their  authomed 
employee  representatives  and  by 
posting  a  copy  at  alt  places  where 
notices  to  employees  are  normally 
posted.  Employees  have  also  been 
informed  of  their  right  to  petition  the 
Assistant  Secretary  for  a  hearing. 

Regarding  the  mraits  of  the 
applications,  Tomaro  Contractors 
contends  that  it  proposed  conditions, 
practices,  means  and  methods  will 
provide  employment  at  least  as  safe  and 
healthful  as  would  prevail  if  it  compiled 
with  the  Decompression  Tables, 
Appendix  A  to  Subpart  S[\%  1926.800 
through  1926.804).  Under  Subpart  S, 
where  decompression  is  required,  the 
compressed  air  tables  in  Appendix  A 
must  be  used. 

The  applicant  estimates  that  the 
anticipated  air  pressure  in  the  tunnel, 
which  is  being  driven  under  compressed 
air,  may  reach  levels  in  excess  of  16 
pounds  per  square  inch  gauge  (psig).  It 
therefore  states  that  it  intends  to  use 
oxygen  decompression  in  order  to 
provide  a  safer  decompression  for  the 
workmen  as  well  as  to  shorten  the 
length  of  the  decompression  time  (when 
compared  with  compressed  air).  The 
oxygen  is  to  be  introduced  to  each 
employee  by  means  of  a  pressure- 
demand  respirator  and  is  not  intended 
to  be  present  in  the  environment  of  the 
decompression  lock. 

Tomaro  Contractors  states  that 
oxygen  decompression  tables  labeled 
Autodec  HI  (Oxygen)  as  found  in  "Safe 
Decompression  Schedules  for  Caisson 
Workers,"  Final  Report,  Research  Grant 
No.  5R  01  OH  00947-03.  produced  for  the 
National  Institute  for  Occupational 
Safety  and  Health,  dated  December  1. 
1983,  will  be  used  if  the  variance  is 
granted. 

These  tables,  according  to  the 
applicant,  have  been  tested  at  2  pound 
increments  from  14  pounds  through  46 
pounds  and  none  of  the  test  subjects 
developed  decompression  sickness 
using  the  schedules  which  call  for  an 
eight-hour  working  day  divided  between 
working  time  and  decompression  time. 
Additionally,  according  to  Tomaro 
Contractors,  none  of  the  subjects  testing 
these  tables  developed  bone  lesions  as 
determined  by  skeletal  X-ray  and  bone 
scans. 

From  the  above  data,  the  applicant 
infers  that  the  Autodec  III  (Oxygen) 
tables  are  safer  than  the  existing  OSHA 
tables  which  causes  a  33  percent 
incidence  of  a  specific  form  of  bone 
lesions,  dysbaric  osteonecrosis,  when 
used  at  pressures  in  excess  of  36 
pounds.  This  incidence,  according  to 
Tomaro  Contractors,  is  documented  in  a 
report  published  in  the  Journal  of 


OccTipational  MeclicRie  m  October  W82 
entitled,  "Aseptic  Necrosis  in 
Compressed  Air  Tunnel  Workers  Using 
Current  OSHA  Decompression 
Schedules." 

Further,  the  appiicant  contends  that 
its  medical  consultanl  has  documented 
that  application  of  the  OSHA  tables 
produced  decompression  sickness  on 
42.5  percent  of  the  working  days  on  a 
previous  )ob  in  Milwaukee,  when 
pressures  ranged  between  19  and  31 

P«ig- 

Tomaro  Contractors  further  contends 
that  applying  the  OSHA  tables  resulted 
in  one  reported  case  of  bends  on  its 
present  job  at  the  low  pressure  of  16 
pounds  and  that  at  the  time  of  this 
application  workmen  informed  the 
applicant  that  some  of  them  bad  been 
experiencing  "air  pains"  in  the  legs 
using  the  14  psi  OSHA  tables  at  13 
pounds  pressure. 

In  summary,  the  applicant  contends 
that  it  has  demonstrated  that  the 
practices  and  conditions  it  proposes  to 
use  will  provide  place  of  employment 
which  is  as  safe  and  healthful  as  that 
provided  under  the  Decompression 
Tables,  Appendix  A  to  Subpart  S,  the 
provision  from  which  the  variance  is 
sought  The  applicant  submits  the 
fallowing  proposed  supplementary  rules 
for  inclusion  in  a  variance  order 
authorizing  the  use  of  oxygen  during 
decompression  of  compressed  air  tunnel 
workers. 

Proposed  Supplementary  Roles  for  the 
Use  of  Oxygen  During  Decompression 
of  Comprised  Aix  Tunnel  Wtvkers 

/.  Physical  Plant  and  Equipment 

A.  Tight  fitting,  double-seal  oro-nasal 
masks  equipped  with  a  discharge  hose 
to  exhaust  exhaled  oxygen  from  the 
decompression  lock  shall  be  provided. 
This  type  of  mask  and  its  assodated 
valves  and  piping  are  collectively 
termed  an  "overboard  dump  system". 
When  a  work-shift  consists  of  ten  men 
or  less,  at  least  two  extra  masks  shall  be 
placed  in  the  decompression  lock.  If 
more  than  ten  men  are  decompressing  at 
a  time,  four  extra  masks  shall  be  placed 
in  the  lock.  These  masks  need  not  be 
connected  when  not  in  use.  All  masks 
shall  be  equipped  with  a  demand 
reigulator  on  the  inlet  side  and  a  vacuum 
regulator  on  the  discharge  side.  The 
vtcuum  regulator  shall  be  capable  of 
handling  pressure  differentials  from  the 
interior  of  the  lock  to  the  outside  of  up 
to  26  psig.  A  second  vacuum  reducer 
may  be  interposed  in  the  discbarge 
manifold  as  it  leaves  the  chasiber  to 
accomplish  this  if  necessary. 

B.  Oxygen  shall  be  supplied  to  a 
manifold  in  the  decompression  lock  into 


which  the  nrasks  can  be  plugged  nsmg 
quick  disconnect  fittings.  This  manifold 
shall  be  oxygen  cleaned  at  the  time  of 
installation  and  shall  be  of  copper  with 
silver  soldered  couplings. 

C.  An  oxygen  regulator  installed 
inside  the  lock  of  sufficient  size  to 
supply  oxygen  to  the  number  of  men 
deccxnpressing  shall  regulate  the 
admission  of  oxygen  to  the  manifold  at  a 
prasare  of  50  lbs.  greater  than  chamber 
pressore. 

D.  The  oxygen  supply  can  be  from 
high  pressure  oxygen  cylinders 
connected  to  a  manifold  with  a  reducer 
valve  fitted  to  the  high  pressure 
manifcld  discharge  set  at  150  lbs.  The 
oxygen  cyUnders  and  manifold  may  be 
situated  in  the  tunnel  in  a  protected  area 
or  topside.  In  any  case,  the  lock  tender 
must  be  quickly  able  to  visually  verify 
the  cylinder  pressures.  Alternatively,  a 
cryogenic  or  liquid  oxygen  source  of 
adequate  size  may  be  used  having  a 
vaporization  pressure  set  at  150  psig. 

E.  "iTie  available  oxygen  supply  at  the 
beginning  of  any  decompression  shall  be 
equal  to  150  percent  of  the  anticipated 
requirement.  Minimum  requirements  can 
be  calculated  on  the  basis  that  each  H 
cylinder  contains  220  cu.  ft.  of  usable 
oxygen  at  the  starting  pressure  of  2,250 
psi.  It  is  anticipated  that  the  average 
man  will  consume  approximately  0.5  en. 
ft.  per  minute  at  atmospheric  pressure. 
Decompression,  however,  will  be 
carried  out  at  greater  than  normal 
atmospheric  pressure  so  the  final  result 
will  have  to  be  multiplied  by  the  number 
of  atmospheres  absolute  or  fractions 
thereof  which  the  crew  experiences 
during  decompression. 

Pounds  Per  Square  Inch  Guage  (PSIG) 

Expressed  In  Atmospheres  Absolute 

4  lbs.-l.27  atmospheres 

8  lhs.-l.54  atmospheres 

12  lbs.-l.82  atmospheres 

16  lbs.-2.09  atmospheres 

20  Ibs.-2.36  atmospheres. 

An  example  of  the  calculation  for  the 
minimum  oxygen  requirement  is  given 
below: 

Assume  that  a  tunnel  crew  of  six  men 
is  decompressing  on  the  oxygen  table 
from  six  hours  exposure  at  24  psig.  The 
decompression  requires  a  five  minute 
stop  on  air  at  12  psig,  a  thirty  minute 
stop  on  oxygen  at  8  psig,  then  frve 
minutes  of  air  at  4  psig  followed  by  sixty 
minutes  of  oxygen  at  4  psig.  No  oxygen 
is  required  at  12  psig,  but  tfiirty  minutes 
and  sixty  minutes  of  oxygen  are 
required  at  8  and  4  psig  respectively.  As 
seen  from  the  table,  8  psig  is  equal  to 
1.54  atmospheres  and  4  psig  is  equal  to 
1.27  atmosphere. 

Calculations  are  made  as  follows: 
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6         men  X  0.5         ft'/mJn.X30    138.6  ft* 
inin.xi.54  atmospheres  abso- 
lute. 

6        men  X  0.5        ft*/min.xeO    228.6  ft» 
min.Xl.27  atmospheres  abso- 
lute. 


Total — 

367.2  ft»X  150% 


367.2  ft* 
550.8  ft» 


Note S50.8   n>-Z20   ft*    oasbk   0,   par   cjrHndtr^rs 

cylioden. 

Therefore  one  must  start 
decompression  with  a  minimum  of  3  full 
oxygen  cylinders  available. 

F.  The  discharge  line  which  carries  the 
exhaust  oxygen,  which  has  been 
breathed,  is  carried  topside  and 
discharged  to  the  atmosphere.  It  shall  be 
carried  high  enough  so  that  cigarette 
butts,  etc.  cannot  be  inadvertently 
dropped  into  it,  and  topped  with  a  U 
fitting  or  rain  shield. 

G.  An  oxygen  meter  shall  be  installed 
with  its  sensing  element  in  a  pipe 
discharging  air  from  the  decompression 
lock.  This  shall  be  a  pipe  separate  from 
the  oxygen  overboard  dump  discharge. 
The  oxygen  meter  shall  be  equipped  wih 
a  visible  and  audible  alarm  set  to  go  off 
when  the  oxygen  level  in  the  air 
discharge  pipe  measured  at  atmospheric 
pressure  external  to  the  lock  reaches  23 
percent. 

H.  All  lights  in  the  decompression 
lock  shall  have  the  bulbs  enclosed  by 
pressure  proof  glass  shields  and  Mriring 
shall  be  carried  in  conduit. 

1.  A  fire  hose  or  hoses  shall  be 
installed  which  can  reach  any  part  of 
the  decompression  lock.  Hoses  shall  be 
rot  proof,  be  equipped  with  a  fog  nozzle 
and  be  connected  to  a  wet  standpipe.  A 
V*  turn  ball  vale  shall  activate  the 
hose(8).  Water  pressure  shall  be  at  least 
50  psi  greater  than  any  anticipated 
pressure  in  the  lock. 

//.  Operating  Procedures  When  Using 
Oxygen  Decompression 

A  Before  the  crew  enters  the  lock,  the      '^^.f'  '""^li'  ^.^«  pressurized  lock 
lock  tender  will  pressurize  the  lock  with       ^'"  Z^.f.  ^"^^^  *«"  "°™«'  «7"  ^*^«" 
compressed  air  and  calibrate  the  oxygen      ""J.'^'^'VT^k  ""^Sen  «»  P™»«"t- 
meter  attached  to  the  exhaust  line  J^^  \«ble  below  indicates  the 

externally  to  21  percent  ensuring  there  is      calibration  sethngs  for  the  portable 
now  through  the  exhaust  lines  at  the  "I'yg^"  "^«»«'- '"  "°''™«'  compressed  air 

time  of  calibration.  «» ^^^o""  P^ssures. 

B.  A  responsible  foreman  shall  be 
present  in  the  lock  at  all  times  when 
oxygen  is  breathed  during 
decompression. 

C.  There  will  be  absolutely  no 
smoking  material  taken  into  the 
compressed  air  tunnel  at  any  time  and 
there  will  be  absolutely  no  smoking  at 
any  time  during  decompression  in  the 
lock. 

D.  Signs  will  be  conspicuously  posted 
at  both  ends  of  the  decompression  lock 


strictly  forbidding  any  smoking,  carrying 
or  producing  any  fire  or  open  flame. 

E.  When  oxygen  masks  are  applied, 
they  shall  be  applied  simultaneously  by 
all  workers  and  the  lock  tender  shall  not 
start  recording  oxygen  decompression 
time  until  all  of  the  workers  have  started 
to  breath  oxygen. 

F.  The  demand  regulators  on  the 
masks  shall  be  adjusted  so  as  not  to 
produce  a  free  flow  of  oxygen  at  any 
time.  The  foreman  shall  verify  this. 

G.  When  the  oxygen  masks  are 
removed,  the  foreman  shall  verify  that 
no  masks  are  free  flowing  after  they 
have  been  removed.  He  shall  instruct 
the  men  to  carefully  monitor  this  also. 

H.  Should  an  oxygen  mask  fail  for  any 
reason,  one  of  the  spare  masks  is  to  be 
substituted.  The  time  required  for  the 
substitution  of  the  mask  on  any  given 
worker  shall  be  added  to  the  total 
oxygen  time  for  that  stop. 

I.  The  lock  tender  shall  continuously 
ventilate  the  lock  so  as  to  maintain  the 
oxygen  content  of  the  discharge  air 
below  23  percent.  If  the  high  oxygen 
alarm  goes  off  indicating  a  percentage 
greater  than  23  percent,  he  shall 
immediately  increase  the  ventilation 
rate  to  bring  the  oxygen  content  of  the 
air  below  23  percent.  He  shall  also 
immediately  notify  the  foreman  so  that 
he  may  search  for  an  oxygen  leak  from 
either  a  mask  or  piping. 

].  Men  who  are  breathing  oxygen  are 
to  remain  at  rest  and  are  not  to  do 
exercise  of  any  kind.  They  shall  be 
suitably  dressed  to  avoid  chilling. 

K.  The  foreman  shall  carry  a  portable 
hand  held  oxygen  meter  in  the  lock  and 
shall  calibrate  it  properly  at  lock 
pressure  before  oxygen  beathing  is 
commenced.  Alternatively,  the  lock 
tender  may  calibrate  it  to  21  percent 
outside  the  lock  at  normal  atmospheric 
pressure  and  then  place  the  meter  in  the 
lock  before  pressurizing  it.  The  oxygen 
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The  oxygen  level  will  read  higher  in 
the  lock  under  pressure  because  the 
oxygen  molecules  are  packed  closer 
together.  The  oxygen  meter  probe  in  the 
exhaust  line  outside  the  chamber  will 
read  normally  as  the  air  has  already 
been  decompressed  to  normal  pressure 
before  it  contacts  the  probe. 

While  in  the  lock,  the  foreman  should 
check  his  portable  meter  occasionally  at 
various  sites  among  the  decompressing 
crew  to  detect  any  leaks  in  the  oxygen 
breathing  equipment  early.  This  table  is 
to  be  posted  prominently  in  the 
decompression  lock  for  the  foreman's 
use. 

L  In  the  very  remote  possibilty  that 
anyone  should  experience  an  oxygen 
reaction  (seizure)  the  foreman  should 
immediately  remove  the  man's  oxygen 
mask  and  assure  that  he  has  an  airway 
by  tiuning  his  head  back  and  pulling  up 
on  his  chin.  When  the  seiziu«  is  over,  he 
may  be  turned  on  his  side,  but  again 
maintaining  the  airway.  The  physician 
shall  be  notified  immediately. 

M.  Decompression,  following  an 
oxygen  reaction  or  if  any  worker  for  any 
reason  cannot  breathe  oxygen,  shall  be 
in  strict  accordance  with  instructions 
from  the  retained  physician.  If  the 
physician  cannot  be  located, 
decompression  from  the  point  where 
oxygen  breathing  was  Interrupted  shall 
be  continued  on  the  air  decompression 
table  repeating  the  stop  where  the 
oxygen  reaction  occurred. 

N.  The  lock  tender  shall  carefully 
record  all  oxygen  breathing  periods  as 
well  as  the  total  length  of  the 
decompression  stop  and  shall  notify  the 
foreman  when  oxygen  masks  are  to  be 
donned  and  doffed. 

O.  At  the  conclusion  of 
decompression,  all  used  oxygen  masks 
are  to  be  removed  from  the  regulators, 
and  washed  in  a  suitable  antiseptic 
solution  which  is  not  Injurious  to  rubber. 

P.  Full  beards  or  beards  which 
interfere  in  any  way  with  a  tight  seal  of 
the  oxygen  mask  shall  not  be  permitted. 
Mustaches  are  permitted. 

Q.  Vaseline  and  other  greases  may 
not  be  used  to  insure  a  seal  of  the  mask 
over  breads. 

R.  The  foreman  shall  instruct  all  of  the 
workmen  regarding  the  hazards  of  fire 
when  oxygen  breathing  procedures  are 
disregarded. 

S.  The  lock  tender  shall  insure  that 
clear,  dry  masks  are  available  to  each 
shift  before  they  start  decompression 
and  that  the  extra  masks  are  available 
in  the  lock. 

T.  The  lock  tender  at  the  conclusion  of 
each  shift  shall  check  the  pressure  of  the 
oxygen  cylinders  and  ascertain  that 
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enough  oxgyen  is  ready  for 
decompression  of  the  next  shift. 

U.  If  for  any  reason  oxygen  breathing 
during  decompression  cannot  be  carried 
out  according  to  the  exact  schedule,  the 
retained  physician  shall  be  notified 
immediately. 

V.  The  lock  tender  shall  insure  that 
the  decompression  lock  is  maintained 
conspicuously  clean  with  no 
unnecessary  combustibles  present  in  the 
lock. 

W.  Before  each  shift  decompresses, 
the  lock  tender  shall  check  the  tire  hose 
valves  to  verify  that  fire-fighting  water 
is  available  in  the  lock. 

X.  In  the  event  of  fire,  the  lock  tender 
shall  immediately  shut  off  the  oxygen.  If 
the  fire  is  serious  and  not  immediately 
controlled,  the  lock  tender  shall 
decompress  the  lock  to  the  surface  at 
once  so  that  the  crew  can  escape.  When 
the  lock  is  on  the  surface,  the  crew  shall 
be  immediately  transferred  to  the 
medical  lock  on  the  surface,  and  the 
medical  lock  taken  to  60  feet  (26.7  psi). 
The  surface  interval  shall  not  exceed  5 
minutes  if  humanly  possible  to 
accomplish  this.  The  physician  is  to  be 
notified  as  soon  as  the  men  are 
evacuated. 

Y.  Whenever  oxygen  is  to  be  used  for 
decompression  of  workmen  in  the 
compressed  air  environment,  a 
physician  shall  be  retained  who  will 
have  direct  control  of  the  training  of  the 
workmen  in  proper  use  of  oxygen  for 
decompression  and  who  shall  inspect 
the  decompression  lock  used  for  oxygen 
decompression  on  at  least  a  weekly 
basis  or  more  often  as  required.  The 
physician  shall  also  be  responsible  for 
seeing  that  required  logs  are  kept.  He 
shall  be  immediately  available  in  case 
of  emergency  or  his  designate  shall  be 
available.  The  physician  must  be 
experienced  with  the  administration  of 
oxygen  to  human  subjects  at  pressures 
greater  than  ambient. 

Z.  No  employee  shall  undergo  oxygen 
decompression  until  he/she  has  been 
fully  instructed  in  the  proper  procedure 
for  using  oxygen  breathing  equipment, 
has  a  complete  understanding  of  the 
mechanism  of  oxygen  enhanced  nitrogen 
elimination  and  understands  the 
importance  of  following  the  prescribed 
decompression  schedule. 

Denial  of  Interim  Order 

Tomaro  Contractors,  Inc.  also 
requested,  as  the  time  of  their  variance 
application,  an  interim  order  to  enable 
them  to  use  the  Autodec  III  (Oxygen) 
decompression  tables  until  a  decision  is 
reached  on  their  request  for  permanent 
variance. 

The  Assistant  Secretary  has  decided 
to  deny  the  request  for  an  interim  order. 


Oq^gen  is  not  normally  permitted  in  a 

tunnel  environment  and  presents  a 
greater  potential  hazard  from  fire  and 
explosion  than  does  compressed  air. 
Further  investigation  and  evaluation  of 
the  present  conditions  at  the  place  of 
employment  and  the  proposed 
procedures  by  an  onsite  visit,  to  be 
scheduled  as  soon  as  convenient  for 
both  parties,  are  necessary.  OSHA  will 
proceed  very  cautiously  in  authorizing 
any  practice  (even  on  an  interim  basis) 
that  is  alleged  to  be  as  safe  and 
healthful  as  practices  justified  by  any 
OSHA  rulemaking. 

Therefore,  pursuant  to  the  authority  in 
section  6(d)  of  the  Occupational  Safety 
and  Health  Act  of  1970,  in  29  CFR 
19(B.ll(c)  and  in  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736),  the 
applicant  is  denied  an  interim  order  to 
operate  in  accordance  with  its  request 
until  a  decision  is  rendered  on  the 
application  for  variance. 

All  interested  persons,  including 
en4>loyers  and  employees  who  believe 
they  would  be  affected  by  the  grant  or 
denial  of  the  application  for  variance 
are  invited  to  submit  written  data, 
views,  and  arguments  relating  to  the 
issues  raised  in  the  application  no  later 
than  June  16, 1987.  In  addition, 
employers  and  employees  who  believe 
they  would  be  affected  by  a  grant  or 
denial  of  the  variance  may  request  a 
hearing  on  the  application  no  later  than 
June  16, 1987,  in  conformity  with  the 
requirements  of  29  CFR  1905.15. 
Submission  of  written  comments  and 
requests  for  a  hearing  should  be  in 
quadruplicate,  and  must  be  addressed  to 
the  Office  of  Variance  Determination  at 
the  above  address. 

Signed  at  Washington,  DC,  this  14th  day  of 
April.  1987. 
Jofao  A  Pendergrass, 
Assistant  Secretary. 
(FR  Doc.  87-6660  Filed  4-16-87;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

Migrant  Farmworkers — Number  and 
Distribution;  Availability  of  Report 

aqency:  Legal  Services  Corporation. 
action:  Notices  of  availability. 

summary:  Legal  Services  Corporation 
(LSC)  is  making  available  a  report 
entitled,  "Migrant  Farmworkers: 
Number  and  Distribution,"  for  public 
comment  as  a  matter  of  discretion. 
Comments  will  be  considered  by  LSC  in 
reviewing  the  report  and  should  be 
submitted  to  LSC  by  May  11, 1987. 
ADDRESS:  Requests  for  copies  of  the 
report  and  submissions  of  comments 


should  be  directed  to:  Daryl  Borgquist, 
Manager,  Division  of  Public  Affairs, 
Legal  Services  Corporation,  400  Virginia 
Avenue,  SW.,  Washington.  DC  20024- 
2751,  (202)  863-1843. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daryl  Borgquist,  Manager,  Division  of 

Public  Affairs,  Legal  Services 

Corporation,  400  Virginia  Avenue,  SW., 

Washington,  DC  20024-2751.  (202)  863- 

1843. 

Timothy  H.  Baker. 

Secretary. 

[FR  Doc.  87t8715  Filed  4-16-87;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  August  1, 1987. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue.  NW..  Washington,  DC  20506 
(202)  786-0233  and  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  726  |ackson 
Place,  NW..  Room  3208,  Washington.  DC 
20503  (202)  395-7316. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities. 
Administration  Service  Office,  Room 
202, 1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506  (202)  786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable:  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for  (6)  an  estimate  of  the  number 
of  responses:  (7)  an  estimate  of  the  total 
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number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Title:  NEH — Division  of  Education 
Programs — Guidelines  and 
Application  Instructions 

Form  Number:  3136-0059 

Frequency  of  Collection:  Collection 
occurs  once  yearly,  according  to 
individual  program  application 
deadline. 

Respondents:  Individuals  or  households 
Non-profit  institutions 

Use:  The  Guidelines  and  application 
instructions  provide  direction  for 
preparing  narrative  and  budgetary 
parts  of  applications  for  grant  funds 
and  request  additional  information 
regarding  grants  recently  received  by 
applicants. 

Estimated  Number  of  Respondents:  27h 

Estimated  Hours  for  Respondents  to 
Provide  Information:  1100 

Susan  Metis, 

Assistant  Chairman  for  Administration. 

[FR  Doc.  87-8699  Filed  4-lft-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Subcommittees  on 
Metal  Components/ Auxiliary  Systems; 
Meeting 

The  ACRS  Subcommittees  on  Metal 
Components/ Auxiliary  Systems  will 
hold  a  joint  meeting  on  May  5, 1987, 
Room  1046, 1717  H  Street  NW.. 
Washington,  DC. 

The  entire  meetings  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows:  Tuesday,  May  5, 1987— 
8:30  AM.  until  the  conclusion  of 
business. 

The  Sul>committee8  will  explore 
further  the  questions  in  Congressman  P. 
Sharp's  letter  on  implications  for  the 
safety  of  nuclear  power  plants  of  the 
recent  Surry  accidents. 

Oral  statemetns  may  be  presented  by 
members  of  the  pubbc  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  identified  below 
as  far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  [telephone  202/634-1414) 
between  8:15  A.M.  and  5:00  PM.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  April  14. 1987. 

Morton  W.  libaikin. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  87-6705  Filed  4-16-87;  8:45  am] 
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[NUREG-0800] 

Standard  Review  Plan  for  ttte  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Ptents;  Issuance  and  AvaMabWty 
for  Comment;  Proposed  New  Section 
6.5.5  and  Regulatory  Analysis  and 
Supporting  Technical  Reports 

The  U.S.  Nuclear  Regulatory 
Commission  [NRC)  has  pubhshed 
proposed  new  Section  6.5.5., 
"Suppression  Pools  as  Fission  Product 
Cleanup  Systems,"  of  NUREG-800, 
"Standard  Reveiw  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants,"  LWR  Edition  (SRP). 

The  proposed  new  SRP  Section  6.5.5 
consists  of  revision  O,  its  supporting 
Regulatory  Analysis,  and  the  supporting 
Technical  Report  "Effectiveness  of  BWR 
Pressure  Suppression  Pools  in  Retaining 
Fission  Products."  The  new  section 
would  permit  pressure  suppression 
pools  to  be  considered  as  mitigative 
engineered  safety  features  capable  of 
retaining  some  fraction  of  fission 
products  that  might  be  directed  into 
them  following  potential  reactor 
accidents.  Its  review  procedures  would 
provide  means  of  obtaining  estimates  of 
the  fractions  of  fission  products  that 


should  be  assumed  to  be  retained  by  the 
pools.  These  procedures  would  become 
necessary  following  a  proposed  future 
revision  of  Regulatory  Guide  1.3,  which 
ciurently  denies  retention  capability  to 
suppression  pools. 

The  revision  would  be  required  for 
future  plants,  but  would  be  optional  for 
present  licensees  and  is  part  of  a 
proposed  series  of  SRP  and  Regulatory 
Guide  changes  intended  to  implement 
the  Commission's  Severe  Accident 
Policy  and  to  introduce  the  result  of 
recent  severe  accident  regulatory 
research  into  staff  practices.  Comments 
are  being  solicited  from  interested 
organizations,  groups  and  individuals. 
The  staff  will  evaluate  the  comments 
received,  and  address  them,  as 
appropriate,  in  the  final  documents. 

Copies  of  the  "For  Comment" 
documents  will  be  available  after  April 
6, 1987.  Copies  will  be  sent  directly  to 
utihties,  utility  industry  groups, 
associations,  environmental  and  public 
interest  groups.  Other  copies  will  be 
available  for  review  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DG  and  the  Commission's 
Local  Public  Document  Rooms  located 
in  the  vicinity  of  nuclear  power  plants. 
Addresses  of  these  Local  Public 
Document  Rooms  can  be  obtained  from 
the  Chief,  Public  Document  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  telephone  [202) 
634-3273. 

Comments  should  be  sent  to  the 
Secretary  of  the  Conunission  U.S. 
Nuclear  Reglatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  by  Jime 
5, 1987. 

Dated  at  Bethesda.  Maryland,  this  10th  day 
of  April. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director,  Off  ice  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  87-8714  Filed  4-16-87;  8:45  am) 
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[NUREQ-OSOOl 

Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants;  Issuance  (and 
Availability  for  Comment)  of  Proposed 
Revision  2  to  SRP  Section  6.5.2  and 
Regulatory  Analysis  and  Supporting 
Technical  Documents 

The  U.S.  Nuclear  Regulatory 
Commission  [NRC)  has  published 
proposed  revision  2  to  Section  6.5.2, 
"Containment  Spray  as  a  Fission 
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Product  Cleanup  System."  of  NUREG- 
800,  "Standard  Review  Plan  for  the 
Review  of  Safety  Analysis  Reports  for 
Nuclear  Power  Plants."  LWR  Edition 
(SRP). 

The  proposed  revision  to  SRP  Section 
6.5.2  consists  of  revision  2.  its  supporting 
Regulatory  (value/impact)  Analysis,  and 
two  supporting  technical  documents, 
"Containment  Sprays,"  and  Technical 
Report,  "Fission  product  Removal 
Effectiveness  of  Chemical  Additives  in 
PWR  Containment  Sprays." 

This  revision  would  delete  the 
requirement  for  immediate  initiation  of 
caustic  additives  to  the  spray  and  would 
reduce  the  minimum  pH  to  be  achieved 
from  8.5  to  7. 

This  revision  would  be  required  for 
future  plants,  but  would  be  optional  for 
present  licensees  and  is  part  of  a 
proposed  series  of  SRP  and  Regulatory 
Guide  changes  intended  to  implement 
the  Commission's  Severe  Accident 
Policy  and  to  introduce  the  result  of 
recent  severe  accident  regulatory 
research  into  staff  practices.  Comments 
are  being  solicited  from  interested 
organizations,  groups  and  individuals. 
The  staff  will  evaluate  the  comments 
received,  and  address  them,  as 
appropriate,  in  the  Hnal  documents. 

Copies  of  the  "For  Comment" 
documents  will  be  available  after  April 
6, 1987.  Copies  will  be  sent  directly  to 
utilities,  utility  industry  groups, 
associations,  environmental  and  public 
interest  groups.  Other  copies  will  be 
available  for  review  at  the  NRC  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  the  Commission's 
Local  Public  Document  Rooms  located 
in  the  vicinity  of  nuclear  power  plants. 
Addresses  of  these  Local  Public 
Document  Rooms  can  be  obtained  from 
the  Chief,  Public  Document  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (202) 
634-3273. 

Comments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  by  June 
5, 1987. 

Dated  a(  Bethesda.  Maryland,  this  10th  day 
of  April. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  87-8713  Filed  4-16-87:  8:45  am) 
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SECURUtES  AND  EXCHANGE 
COMMISSION 

[FU«  No.  81-745] 

Application  and  Opportunity  for 
Hearing:  Mrs.  Fields,  Inc. 

April  10, 1987. 

Notice  is  hereby  given  that  Mrs. 
Fields,  Inc.  ("Applicant")  has  filed  an 
application  pursuant  to  section  12(h]  of 
the  Securities  Exchange  Act  of  1934.  as 
amended,  (the  "1934  Act")  for  an  order 
exempting  Applicant  from  the 
registration  requirements  ander  section 
12(g)  of  the  1934  Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  not  later  than  May  4. 
1987,  may  submit  to  the  Commission  in 
writing  his  views  or  any  substantial 
facts  bearing  on  the  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington.  DC  20459,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shiriey  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc.  87-8710  Filed  4-16-87;  8:45  am] 
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[Rel  No.  IC-15679;  812-6638] 

FSA  Capital,  Inc.;  Application 

April  13. 1987. 

agincy:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 
amended  order  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


ApplioanL-  FSA  Capital,  Inc. 
("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  is  requested  under  section 
6(c)  from  all  provisions  of  the  1940  Act 

Summary  of  Application:  Applicant 
seeks  an  order  amending  an  existing 
order  conditionally  exempting  it  from  all 
provisions  of  the  1940  Act  (File  Number 
812-6442,  Investment  Company  Act 
Release  No.  15291,  September  8, 1986) 
(the  "Order")  to  permit  the  issuance  of 
one  or  more  classes  of  adjustable 
interest  rate  bonds  secured  by  certain 
mortgage  related  collateral,  the  election 
by  Applicant  that  one  or  more  series  of 
its  bonds  secured  by  certain  mortgage 
related  collateral  be  treated  as  a  real 
estate  mortgage  investment  conduit  (a 
"REMIC")  and  the  sale  of  the  residual 
interest  in  such  series. 

Filing  Date:  The  application  for  an 
amended  order  was  filed  on  February 
23, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
May  8, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and  . 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  300  Delaware  Avenue,  Suite 
1703,  Wilmington.  Delaware  19899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Pickholz,  Staff  Attorney.  (202) 
272-3046,  or  H.R.  Hallock,  Jr.,  Special 
Counsel,  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations:  1. 
Applicant,  a  Delaware  corporation,  is  a 
wholly-owned  limited  purpose 
subsidiary  of  Franklin  Financial 
Services.  Inc..  a  Kansas  corporation, 
which  itself  is  a  wholly-owned 
subsidiary  of  Franklin  Savings 
Association,  a  Kansas-chartered  stock 
savings  and  loan  association.  Pursuant 
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to  its  certiHcate  of  incorporation,  the 
Applicant  is  restricted  to  a  limited  range 
of  activities  relating  to  the  acquisition, 
ownership,  holding  and  pledging  of 
Mortgage  Certificates,*  \he  issuance  and 
sale  of  Bonds  collateralized  by  Mortgage 
Certificates  and  other  activities 
incidental  thereto.  The  Applicant  will 
have  no  significant  assets  other  than 
those  pledged  as  collateral  for  the 
Bonds. 

2.  Applicant  may  issue  one  or  more 
series  ("Series")  of  bonds  ("Bonds") 
secured  by  Mortgage  Certificates.  Each 
Series  of  Bonds  will  consist  of  one  or 
more  classes  of  Bonds,  including 
compound  interest  Bonds,  non- 
compound  interest  Bonds,  adjustable 
interest  rate  Bonds,  or  any  combination 
thereof. 

3.  Initially,  all  of  the  residual  interests 
in  the  Bonds  of  any  Series  wiU  be  held 
by  the  Applicant.  Applicant  anticipates 
that  it  may  sell  such  residual  interests  at 
the  time  of  the  issuance  of  the  Bonds,  or 
at  some  later  date. 

4.  Without  the  consent  of  each 
Bondholder  to  be  affected,  neither  the 
Applicant,  the  Trustee  nor  any  holders 
of  the  residual  interests  in  the  Bonds  of 
any  Series  will  be  able  to:  (a)  Change 
the  stated  maturity  on  any  Bond;  (b) 
reduce  the  principal  amount  or  the  rate 
of  interest  on  any  Bonds;  (c)  change  the 
provisions  relating  to  the  application  of 
distributions  on  the  Mortgage 
Certificates  to  the  payment  of  principal 
of  Bonds;  (d)  impair  or  adversely  affect 
the  Mortgage  Certificates  securing  a 
Series  of  Bonds;  (e)  permit  the  creation 
of  a  lien  ranking  prior  to  or  on  a  parity 
with  the  lien  of  the  related  Indenture 
with  respect  to  the  Mortgage 
Certificates;  or  (f]  otherwise  deprive  the 
Bondholders  of  the  security  afforded  by 
the  lien  of  the  related  Indenture. 

5.  The  sale  of  the  residual  interests  in 
the  Bonds  of  any  Series  will  not  alter  the 
payment  of  cash  flows  under  the 
Indenture,  including  the  amounts  to  be 
deposited  in  the  collection  account  or 
any  reserve  fund  created  pursuant  to  the 
Indenture,  to  support  payments  of 
principal  and  interest  on  the  Bonds. 

6.  The  interests  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  ability  of  the  Applicant  to  sell  its 
residual  interests  in  the  Bonds  of  any 


Series,  and  there  will  not  be  a  conflict  of 
interest  between  the  Bondholders  and 
the  holders  of  the  residual  interests  in 
the  Bonds  of  any  Series  for  several 
reasons:  (a)  The  collateral  which 
initially  will  be  deposited  v^th  the 
Trustee  and  will  be  pledged  to  secure 
the  Bonds  will  not  be  speculative  in 
nature  because  it  will  consist  solely  of 
GNMA  Certificates.  FNMA  Certificates 
or  FHLMC  Certificates,  which  Mortgage 
Certificates  are  guaranteed  as  to  timely 
payment  of  interest  and  timely  or 
ultimate  payment  of  principal  by  each 
respective  agency;  (b)  the  Bonds  will 
only  be  issued  provided  an  independent 
nationally  recognized  statistical  rating 
agency  has  rated  such  Bonds  in  one  of 
the  two  highest  rating  categories,  which 
by  definition  means  that  the  capacity  of 
the  Applicant  to  repay  principal  and 
interest  on  the  Bonds  is  extremely 
strong;  (c)  the  Indenture  under  which  the 
Bonds  will  be  issued  subjects  the 
collateral  pledged  to  secure  the  Bonds, 
all  income  distributions  thereon  and  all 
proceeds  from  a  conversion,  voluntary 
or  involimtary,  of  any  such  collateral  to 
a  first  priority  perfected  security  Interest 
in  the  name  of  the  Trustee  on  behalf  of 
the  Bondholders;*  and  (d)  the  owners  of 
the  residual  interests  in  the  Bonds  of 
any  Series  will  be  entitled  to  receive 
current  distributions  representing  the 
residual  payments  on  the  collateral 
securing  such  Series  from  the  Applicant, 
which  distributions  are  analogous  to 
dividends  payable  to  a  shareholder  of  a 
corporate  issuer  of  bonds.  Furthermore, 
if  the  Applicant  does  not  elect  that  the 
Bonds  of  a  Series  be  treated  as  a  REMIC 
under  the  Internal  Revenue  Code  of 
1986,  the  owners  of  the  residual  interests 
in  the  Series  of  Bonds  will  be  liable  for 
the  expenses,  taxes  and  other  liabilities 
incurred  with  respect  to  such  Series  of 
Bonds  (other  than  the  principal  and 
interest  on  the  Bonds)  to  the  extent  not 
previously  paid  from  the  trust  estate. 
The  identity  of  the  owners  of  the 
residual  interests  in  the  Bonds  of  any 
Series,  however,  will  not  alter  in  any 
way  the  payments  made  to  the 
Bondholders,  which  payments  are 
governed  by  an  Indenture  which  will 
meet  the  requirements  of  the  Trust 
Indenture  Act  of  1939. 


■  Specifically  as  used  herein.  "Mortgage 
Certificates"  refers  to  Mortgage  Pass-Through 
Certificates  fully  guaranteed  as  to  principal  and 
interest  by  the  Coveminenl  National  Mortgage 
Association  ("GNMA  Certificates").  Guaranteed 
Mortgage  Pass-Through  Securities  issued  and 
guaranteed  by  the  Federal  National  Mortgage 
Association  ("FNMA  Certificates")  and  Mortgage 
Participation  Certificates  issued  and  guaranteed  by 
the  Federal  Home  Loan  Mortgage  Corporation 
("FHLMC  Certificates"). 


»  The  Indenture  hirther  will  specifically  pnrvide 
that  no  amounts  may  be  released  from  the  lien  of 
the  Indenture  to  be  remitted  to  the  Applicant  (or 
any  owner  of  the  residual  interests  in  the  Bonds  of 
any  Series)  until  (i)  the  Trustee  has  made  the 
scheduled  payment  of  principal  and  interest  on  the 
Bonds,  (ii)  the  Trustee  has  received  all  fees 
currently  owed  to  it.  and  (iii)  to  the  extent  required 
by  any  supplemental  indentures  executed  in 
connection  with  the  issuance  of  the  Bonds,  deposits 
have  been  made  to  certain  reserve  funds  which  will 
ultimately  be  used  to  make  payments  of  principal 
and  interest  on  the  Bonds. 


7.  Except  to  the  extent  permitted  by 
the  limited  right  to  substitute  collateral, 
it  will  not  be  possible  for  the  owners  of 
the  residual  interests  in  the  Bonds  of 
any  Series  to  alter  the  collateral  initially 
deposited  with  the  Trustee,  and  in  no 
event  will  such  right  to  substitute 
collateral  result  in  a  diminution  in  the 
value  or  quality  of  such  collateral. 
Although  it  is  possible  that  any 
collateral  substituted  for  collateral 
initially  deposited  with  the  Trustee  may 
have  a  different  prepayment  experience 
than  the  original  collateral,  the  interests 
of  the  Bondholders  will  not  be  impaired 
because:  (a)  The  prepayment  experience 
of  any  collateral  will  be  determined  by 
market  conditions  beyond  the  control  of 
the  owners  of  the  residual  interests  in 
the  Bonds  of  any  Series,  which  market 
conditions  are  likely  to  affect  all 
Mortgage  Certificates  of  similar 
payment  terms  and  maturities  in  a 
similar  fashion;  and  (b)  the  interests  of 
the  owners  of  the  residual  interests  in 
the  Bonds  of  any  Series  are  not  likely  to 
be  greatly  different  from  those  of  the 
Bondholders  with  respect  to  collateral 
prepayment  experience.  Further,  in  the 
event  the  Applicant  sells  its  residual 
interests  in  the  Bonds  of  any  Series 
there  usually  will  be  more  than  one 
owner  of  the  residual  interests,  and, 
therefore,  in  that  event,  it  appears  less 
likely  that  the  owners  of  the  residual 
interests  will  be  able  to  agree  on  any 
desired  substitution  of  collateral  than  if 
there  were  a  single  owner  who  could 
unilaterally  decide  on  the  time  and 
execution  of  the  substitution. 

8.  The  election  by  the  Applicant  that  a 
Series  of  Bonds  be  treated  as  a  REMIC 
will  have  no  effect  on  the  level  of 
expenses  that  would  be  incurred  in 
cormection  with  the  issuance  of  such 
Bonds.  If  the  Applicant  elects  that  a 
Series  of  Bonds  be  treated  as  a  REMIC, 
the  Applicant  will  provide  for  the 
payment  of  administrative  fees  and 
expenses  incurred  in  connection  with 
the  issuance  of  the  Bonds  by  one  of  the 
following  methods  or  a  combination  of 
one  or  more  of  such  methods:  (a)  A  third 
party,  whose  credit  is  acceptable  to  the 
agency  or  agencies  rating  the  Bonds,  the 
Trustee,  and  the  Applicant,  will 
guaranty  the  payment  of  such  fees  and 
expenses;  (b)  one  or  more  reserve  funds 
will  be  established  to  provide  for  the 
payment  of  such  fees  and  expenses, 
which  maximum  fees  typically  shall  be 
projected,  assuming  current  inflation 
factor  scenarios  required  by  the 
independent  agency  or  agencies  rating 
the  Bonds,  at  the  time  of  the  issuance  of 
the  Bonds  and  the  establishing  of  such 
reserve  funds.  The  procedure  used  to 
calculate  the  anticipated  level  of  fees 
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and  expenses  is  reasonable  and  has 
been  used  successfully  in  the  past,  in 
that  it  has  provided  available  funds 
sufficient  to  pay  such  fees  and  expenses 
and  to  insure  that  funds  will  be 
sufBcient  to  cover  future  fees  and 
expenses.  In  addition,  under  the 
Indenture,  the  Trustee  will  look  solely  to 
such  reserve  funds  for  the  payment  of 
the  Trustee's  fees  and  expenses;  (c)  the 
Bonds  will  be  secured  by  collateral,  the 
value  of  which  is  In  excess  of  the 
amount  necessary  to  make  payments  of 
principal  and  interest  on  the  Bonds,  and 
such  excess  or  a  portion  thereof  will  be 
applied  to  the  payment  of  such  fees  and 
expenses,  and  may  be  used  in 
combination  with  any  of  the  other 
methods  described  herein.  In  no  event 
will  Applicant  deposit  with  the  Trustee. 
Mortgage  Certificates  with  a  collateral 
value  which  exceeds  110%  of  the 
aggregate  principal  amount  of  the 
related  Bonds;  and  (d)  the  owners  of  the 
residual  interests  In  the  Bonds  of  any 
Series  will  be  personally  liable  for  the 
fees  and  expenses  incurred  in 
connection  with  the  issuance  of  the 
Bonds  not  otherwise  payable  from  one 
of  the  sources  described  above. 

9.  The  requested  amendment  of  the 
order  is  necessary  and  appropriate  In 
the  public  interest  because:  (a)  The 
Applicant  is  not  the  type  of  entity  to 
which  the  provisions  of  the  1940  Act 
were  intended  to  be  applied;  (b)  the 
Applicant  may  be  unable  to  proceed 
with  its  proposed  activities  if  the 
uncertainties  concerning  the 
applicabihty  of  the  1940  Act  are  not 
removed;  (c)  the  Applicant's  activities 
are  intended  to  serve  a  recognized  and 
critical  public  need;  (d)  granting  the 
requested  amendment  of  the  order  will 
not  be  inconsistent  with  the  protection 
of  investors  because  they  will  be 
protected  during  the  offering  and  sale  of 
the  Bonds  by  the  registration  or 
exemption  provisions  of  the  1933  Act 
and  thereafter  by  the  Trustee 
representing  their  interests  under  the 
Indenture;  and  (e)  the  residual  interests 
in  the  Bonds  of  any  Series  will  be  owned 
entirely  by  the  Applicant  or  offered  only 
to  a  limited  number  of  sophisticated 
institutional  investors  through  private 
placements. 

Applicant's  Conditions 

The  Applicant  agrees  that  if  the 
requested  amendment  of  the  order  is 
granted  it  will  be  expressly  conditioned 
on  the  folloiving  conditions: 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act. 


Z  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934,  as  amended.    -    ~ 
However,  the  collateral  directly  securing 
the  Bonds  will  be  limited  to  GNMA 
Certificates.  FNMA  Certificates  and 
FULMC  Certificates. 

3.  If  new  mortgage  collateral  is 
substituted,  the  substitute  collateral  will: 
(a)  Be  of  equal  or  better  quality  than  the 
collateral  replaced;  [b]  have  similar 
payment  terms  and  cash  flow  as  the 
coUateral  replaced;  (c)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
collateral  replaced:  and  (d)  meet  the 
conditions  set  forth  in  paragraphs  (2] 
and  (4).  In  addition,  new  collateral  may 
not  be  substituted  for  more  than  40%  of 
the  aggregate  face  amount  of  the 
Mortgage  Certificates  initially  pledged 
as  mortgage  collateral.  In  no  event  will 
any  new  mortgage  be  substituted  for 
any  substitute  mortgage  collateral. 

4.  All  mortgage  Certificates,  funds, 
acQounts  or  other  collateral  securing  a 
Series  of  Bonds  ("Collateral")  will  be 
held  by  the  Trustee,  or  on  behalf  of  the 
Triistee  by  an  independent  custodian. 
Neither  the  Trustee  nor  the  custodian 
may  be  an  afHliate  (as  the  term 
"affiliate"  is  defmed  in  Rule  405  under 
the  1933  Act  17  CFR  230.405)  of  the 
Applicant  The  Trustee  will  be  provided 
with  a  first  priority  perfected  security  or 
lien  interest  in  and  to  all  Collateral. 

5w  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agency  that 
is  not  affiliated  with  the  Applicant  The 
Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act 

&  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the 
Applicant  and.  in  addition,  will  report 
on  whether  the  anticipated  payments  of 
principal  and  interest  on  the  mortgage 
coUateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
report(s)  will  be  provided  to  the  Trustee. 

7.  The  Applicant  will  Insure  that  the 
anticipated  level  of  administrative  fees 
and  expenses  will  be  more  than 
adequately  provided  for  regardless  of 
which  or  all  of  the  methods,  summarized 
in  tiie  representations  listed  above 
(which  methods  may  be  used  in 
combination),  are  selected  to  provide  for 
the  payment  of  such  fees  and  expenses. 

&  Each  class  of  adjustable  interest 
rate  Bonds  will  have  a  set  maximum 
interest  rate  (an  Interest  rate  cap). 


y.  At  the  time  of  the  deposit  of  the 
Collateral  with  the  Trustee,  as  well  as 
during  the  life  of  the  Bonds,  the 
scheduled  payments  of  principal  tmd 
interest  to  be  received  by  the  Trustee  on 
all  Mortgage  Certificates  pledged  to 
secure  the  Bonds,  plus  reinvestment 
income  thereon,  and  funds,  if  any, 
pledged  to  secure  the  Bonds  will  be 
sufficient  to  make  all  payments  of 
principal  and  interest  on  the  Bonds  then 
outstanding,  assiuning  the  maximum 
interest  rate  on  each  class  of  adjustable 
interest  rate  Bonds.  Such  Collateral  will 
be  paid  down  as  the  mortgages 
underlying  the  Mortgage  Certificates  are 
repaid,  but  will  not  be  released  from  the 
lien  of  the  Indenture  prior  to  payment  of 
the  Bonds. 

In  addition,  the  following         -    ■ 
representations  regarding  the  residual 
interests  (and  more  fully  described  in 
the  application)  will  be  express 
conditions  to  the  requested  order. 

10.  In  the  event  the  Applicant  sells  its 
residual  interests  in  the  Bonds  of  any 
Series,  such  sale  will  be  to  a  hmited 
number,  in  no  event  more  than  one 
hundred,  of  sophisticated  institutional 
investors  in  transactions  exempt  from 
the  registration  requirements  of  the 
Securities  Act  of  1933  ("1933  Act")  under 
section  4(2)  thereof.  Such  institutional 
investors  may  include  one  or  more 
banks,  savings  and  loan  associations, 
insurance  companies,  and  pension  plans 
or  other  investors  that  would  have  prior 
experience  in  making  investments  in 
mortgage  related  securities  or  real  estate 
("Eligible  Institutions").  Each  Eligible 
Institution  will  be  required  to  represent 
that  it  is  purchasing  such  residual 
interests  for  investment  purposes  and 
will  be  prohibited  from  transferring  such 
residual  interests  if  there  would  be  more 
than  one  hundred  owners  of  such 
residual  interests  as  a  result  of  such 
transfer. 

11.  No  holder  of  a  controlling  interest 
in  the  Applicant  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act) 
will  be  a^illated  with  the  custodian 
acting  on  behalf  of  the  Trustee,  or  the 
rating  agency  rating  the  Bonds.  None  of  . 
the  owners  of  the  residual  interests  in 
the  Bonds  of  any  Series  will  be  affiliated 
with  the  Trustee. 

For  the  Commissioo.  by  the  Division  of 
Investmsnt  Management,  pursuant  to 
delegated  authority. 
Shirley  B.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  87-8711  Filed  4-lft-87:  8H5  am) 

BtLUNQ  CODE  MIO-OI-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RICA);  Special 
Committee  156— Potential  Interference 
to  Aircraft  Electronic  Equipment  From 
Devices  Carried  Aboard;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Commitee  156  on  Potential 
Interference  to  Aircraft  Electronic 
Equipment  from  Devices  Carried 
Aboard  to  be  held  on  May  11-13. 1987, 
in  the  RTCA  Conference  Room,  One 
McPherson  Square.  1425  K  Street.  NW., 
Suite  500,  Washington,  DC,  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Remarks;  (2) 
Approval  of  the  Minutes  of  the 
Thirteenth  Meeting;  (3)  Review  of  Task 
Assignments  from  the  Last  Meeting;  (4) 
Review  of  the  Second  Draft  of  the 
Committee's  Final  Report;  (5)  Other 
Business;  (6)  Task  Assignments;  and  (7) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  E)C,  on  April  8, 1987. 
Wendie  F.  Chapman. 
Designated  Officer. 
(PR  Doc.  87-8623  Filed  4-16-87;  8:45  amj 

BIUJNG  COOE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Eatabllshment  of  Exempt 
Organizations  Advisory  Group  in 
Accordance  With  the  Provision  of  tt>e 
Federal  Advisory  Committee  Act, 
Public  Law  92-463,  the  Department  of 
the  Treasury  Announces  the 
Establishment  of  an  Exempt 
Organizations  Advisory  Group 

The  objectives  of  the  Group  are  to 
advise  the  Commissioner  of  Intemal 
Revenue  on  current  problems  and  issues 
affecting  the  administration  of  Intemal 
Revenue  Code  provisions  relating  to 
organizations  exempt  from  federal 


income  tax  and  described  in  section 
501(c)  of  the  Code. 

The  Group's  duties  are  to  consider 
and  discuss  a  wide-range  of  issues 
relating  to  exempt  organizations, 
primarily  in  areas  of  its  choice  but  also 
in  areas  in  which  the  Intemal  Revenue 
Service  has  specifically  requested 
consideration.  Reports  and 
recommendations  are  solely  advisory 
and  are  made  directly  to  the 
Commissioner.  The  Commissioner 
initially  has  sole  reponsibility  for  any 
Intemal  Revenue  Service  action  to  be 
taken  with  respect  to  these 
recommendations. 

It  is  has  been  determined  that  the 
establishment  of  the  Exempt 
Organizations  Group  is  in  the  public 
interest. 
)ill  E.  Kent. 

Deputy  Assistant  Secretary  for  Departmental 
Finance  and  Management 
[FR  Doc.  87-8831  Filed  4-16-87;  8:45  am] 

MUJNO  CODE  W10-I6-M 
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Sunshine  Act  Meetings 


Federal  Regtoter 

Vol.  52,  No.  74 
Friday.  April  17.  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  pubtished 
under  the   "Government  in  the  Sonshtne 
Act"  (Pub.   L  94-409)  5  U.S.C.   552b(e)(3). 


BOARD  FOR  INTERNATIONAL 
BROAOCASTINO 

TIME  AND  date:  9:00  a.m.  May  18  and  19, 

1987, 

place:  RFE/RL,  Inc.,  CD.  Jackson  Rms.  I 
and  II.  Oettingenstrasse  67,  Am 
Englischen  Garten,  8000  Munich  22, 
Federal  Republic  of  Germany. 

status:  Closed,  pursuant  to  5  U.S.C.  552 
(b)(c){l)  22  CFR  1302.4(c)  and  (h)  of  the 
Board's  rules  (42  PR  9388.  March  12, 

1977). 

MATTERS  TO  BE  CONSIDERED:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Bruce  D.  Porter,  Executive 
Director,  Board  for  International 
Broadcasting.  Suite  400, 1201 
Connecticut  Avenue,  NW.,  Washington. 
DC  20036. 
Bruce  D.  Porter, 
Executive  Director. 
(FR  Doc.  87-8723  Filed  4-15-87;  9:29  am) 

BILUNO  CODE  ei5S-01-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

April  22, 1987. 

location:  Room  558,  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda,  Md. 

status:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Child 
Drownings:  Status 

The  staff  will  brief  the  Commission  on  the 
status  of  the  Child  Drowning  Project  and  the 
activities  of  the  National  Swimming  Pool 
Safety  Committee. 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301^92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207  301-492-6800 
Sheldon  D.  Butts. 
Deputy  Secretary. 
April  14, 1978. 

(FR  Doc.  87-8799  Filed  4-15-87;  3:07  p.m.) 

BUXINO  CODC  »3S»-<)1-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
April  23, 1987. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda.  Md. 

status:  Closed  to  the  Public. 

MATTERS  to  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
various  compliance  matters. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATON,  CALU 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207.  301-492-6800. 
Sheldon  D.  Butts, 

Deputy  Secretary. 
April  14. 1987. 

[FR  Doa  87-8800  Filed  4-15-87;  3:07  pmj 
BMJJIIQ  COOC  MSS-tl-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  52  FR  11796, 

Friday.  April  10. 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.  (eastern  time) 
Monday.  April  20, 1987. 

CHANGE  IN  THE  MEETING:  The  meeting 
has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 

information:  Cynthia  C  Matthews. 
Executive  Officer.  Executive  Secretariat 
(202)  634-6748. 

Date:  April  15. 1987. 
Cyntiia  C  Matthews, 
Executive  Officer. 

Tliis  Notice  Issued  April  15. 1987. 
[FR  Doc.  87-8804  Filed  4-15-87;  3:28  pm) 

MUJMQ  CODE  <7SO-0«-M 


FEDERAL 


COMMUNICATIONS  COMMISSION 


Apri  9. 1987. 

The  Federal  Commimications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  April  16, 1987,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street.  NW., 
Washington.  DC. 


Agenda.  Item  No.,  and  Subject 

General — 1 — Title:  Development  and 
Implementation  of  a  Public  Safety  National 
Plan  and  Amendment  of  Part  90  to 
Establish  Service  Rules  and  Technical 
Standards  for  Use  of  the  821-824/866-889 
MHz  Bands  by  the  Public  Safety  Services. 
Summary:  In  this  proceeding,  the 
Commission  considers  a  Notice  of 
Proposed  Rule  Making  setting  forth 
proposed  policies  and  requirements  for  a 
National  Plan  to  address  use  of  the  821- 
824/866-869  MHz  bands  by  the  public 
safety  services. 

Mass  Media — 1 — ^Title:  Amendment  of 

S  t  73.1125  and  73.1130  of  the  Commission's 
Rules,  the  Main  Studio  and  Program 
Origination  Rules  for  Radio  and  Television 
Broadcast  Stations.  Siunmary:  The 
Commission  will  consider  whether  to  adopt 
chtmget  to  the  Main  Studio  and  Program 
Origination  rules. 

Mass  Media — 2 — Title:  Amendment  of  Part  73 
of  the  Commission's  Rules  Concerning 
Equal  Employment  Opporiunity  in  the 
Broadcast  Radio  and  Television  Services. 
Summary:  The  Commission  will  consider 
whether  to  adopt  new  rules  and  reporting 
procedures  regarding  equal  employment 
opportunities  in  the  broadcast  industry 
(MM  Docket  No.  85-350). 

Mass  Media — 3 — ^Title:  Complaints  Against 
Paciflca  Foundation.  Ina,  Licensee  of 
Station  KPFK-FM.  Los  Angeles.  CA 
Regarding  Allegedly  Obscene  or  Indecent 
Broadcasts.  Subject:  The  Commission  will 
consider  what,  if  any,  action  should  l>e 
taken  as  a  result  of  complaints  received  by 
the  Commission  alleging  that  KPFX-FM 
aired  programming  in  violation  of  18  United 
States  Code  section  1464. 

Mass  Medial — Title:  Complaints  Against 
Infinity  Broadcasting  Corporation  of 
Pennsylvania.  Licensee  of  Station  WYSP- 
FM.  Philadelphia.  PA.  Regarding  Allegedly 
Obscene  or  Indecent  Broadcasts.  Subject: 
The  Commission  will  consider  what,  if  any, 
action  should  be  taken  as  a  result  of 
complaints  received  by  the  Commission 
alleging  that  KPFK-FM  aired  programming 
In  violation  of  18  United  States  Code 
section  1464. 

Mass  Media — 5 — ^Tltle:  Control  Exercised  by 
The  Regents  of  the  University  of  California 
(Licensee)  over  Radio  Station  KCSB-FM, 
Santa  Barbara.  CA.  Summary:  The 
Commission  will  consider  what  action,  if 
any,  should  be  taken  as  a  result  of 
complaints  received  alleging  that  KCSB- 
FM  aired  programming  in  violation  of  18 
U.S.C.  section  1464. 

General— >2 — ^Title:  Application  for  Review  in 
the  Hollywood.  California  Amateur 
Proceeding  (PR  Docket  Nos.  82-302  and  81- 
303).  Subject:  The  Commission  will 
consider  whether  to  review  the  Decision  of 
the  Review  Board.  FCC  83R-6.  involving 
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the  use  of  indecent  language  on  the 
amateur  service. 

General — 3 — Title:  Memorandum  Opinion, 
Declaratory  Ruling  and  Order  in  General 
Docket  No.  83-089.  Sununary:  The 
Conunission  will  consider  a  Petition  for 
Declaratory  Ruling  filed  by  Multipoint 
Distribution  Systems,  Inc.  asking  for 
clariHcation  on  the  issue  of  whether  MDS 
licensees  are  required  under  47  CFR 
21.903(b)(1),  or  any  other  Commission 
regulation  or  policy  or  the  Communications 
Act,  to  allow  their  facilities  to  be  used  to 
transmit  obscene  or  otherwise  imlawful 
material. 

Common  Carrier — 4 — Title:  Enforcement  of 
Prohibitions  Against  the  Use  of  Common 
Carriers  for  the  Transmission  of  Obscene 
Materials,  GEN  Docket  No.  63-989. 
Summary:  The  Commission  will  consider 
proposals  submitted  in  response  to  Third 
Notice  of  Proposed  Rulemaking,  51  FR 
26915  (July  28, 1966)  for  modification  of 
S  64.201  of  the  Rules  concerning 
restrictions  of  access  by  minors  to  obscene 
or  indecent  communications  provided  by 
telephone. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence.  O^ice  of 
Congressional  and  Public  Affairs, 
telephone  number  (202)  632-5050. 

Federal  Communications  Commission. 

WUliam ).  Tricatico, 

Secretary. 

[FR  Doc.  87-8752  Filed  4-15-87: 10:55  am] 

BiUJNQ  CODE  (Tia-OI-H 

FEDERAL  ELECTION  COMlyltSSON 

Cancellation  of  Public  Hearing 
DATE  AND  TIME:  Wednesday,  April  22. 
1987. 10:00  a.m. 

The  Public  Hearing  on  the  Proposed 
Delegate  Regulations  has  been 
cancelled. 
***** 

DATE  AND  TIME:  Wednesday.  April  22, 
1987. 10:00  a.m. 

place:  999  E  Street.  NW..  Washington. 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

5  437g. 
Audits  conducted  pursuant  to  2  U.S.C  i  437g, 

S  438(b),  and  Title  28.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  April  23. 1987. 
10:00  a.m. 


place:  999  E  Street  NW..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  for  Candidates  to  Receive 

Presidential  Matching  Ftmds. 
Final  Audit  Report— Reagan-Bush  "84  General 

Election  Committee:  Reagan-Bush  '84 

Compliance  Fund. 
Financial  Control  and  Compliance  Manual 

for  Presidential  Primary  Candidates 

Receiving  Public  Financing. 
Draft  Advisory  Opinion  1986-^2 

(Reconsideration) — Vigo  G.  Nielsen,  Jr.  on 

behalf  of  Dart  &  Kraft,  Inc. 
Draft  Advisory  Opinion  1987-8— Timothy  L 

Dickinson  on  behalf  of  American 

International  Group,  Inc. 
Notice  of  Availability  on  Petition  for 

Rulemaking  filed  by  the  National  Right  to 

Work  Committee  (NRWC). 
Updated  Status  of  Regtilations  Projects. 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 

Telephone:  202-378-3155. 

Marjotie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  87-8782  Filed  4-15-67;  2:46  pm] 

MUMQ  CODE  CZtC-tl-W 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT  52  FR  11796, 

April  15. 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETINQ:  Approximately  11«) 
a.m..  Wednesday.  April  15. 1987. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

CHANGES  m  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s]  was  added: 

1.  Request  by  the  General  Accounting 
Office  for  Board  comment  on  a  draft  report 
regarding  supervision  of  country  risk  and 
international  lending. 

2.  Matters  relating  to  the  Plans 
administered  under  the  Federal  Reserve 
System's  employee  benefits  program. 

(These  items  were  announced  originally 
for  a  closed  meeting  on  April  13. 1987.) 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  April  15, 1987. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-8808  Filed  4-15-87;  3:37  pm] 
Bttxma  CODE  •210-01-y 


FEDERAL  RESERVE  SYSTEM,  BOARD  OP 
GOVERNORS 

"FEDERAL  REGISTER"  CITA-nON  OF 
PREVIOUS  ANNOUNCEMENT. 

52  FR  11796.  April  10, 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m..  Wednesday, 
April  15. 1987. 

CHANGES  IN  THE  MEETING:  Deletion  of 
the  following  open  item(s)  from  the 
agenda: 

Publication  for  comment  of  proposed 
revisions  to  the  Board's  Regulation  F 
(Securities  of  State  Member  Banks). 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  April  15. 1967. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  87-8759  Filed  4-15-87;  11:36  am] 

BILLMM  CODE  UIO-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m..  Wednesday. 
April  22, 1987. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21  st  Streets. 
NW..  Washington,  DC  20551. 

STATUS:  Open. 

matters  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  revision  of  reports  of  financial 
condition  by  primary  dealers  in  government 
securities  (FR  2002  and  FR  2003). 

2.  Proposal  to  extend,  without  revision,  the 
Mortgage  Loan  Disclosure  Statement  (FR 
HMDA-1). 

Discussion  Agenda 

3.  Proposed  revisions  to  the  Board's  Rules 
Regarding  Availability  of  Information. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  S5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  System. 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
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Daled  April  IS,  1967. 
Jame*  McAfefl, 

Associate  Secretary  of  the  Board. 

(FR  Doc  87-8760  Filed  4-15-87;  11:36  am] 

WUJNO  CODE  UIO-OI-M 

r  Lf  «  A     4F  SERVE  SYSTEM,  BOARD  OF 

■nam  and  uate:  Approximately  10:30 

a.m.,  Wednesday,  April  22, 1987, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

^fW.,  Washington,  DC  20551. 

status;  Closed. 

M  A  tters  to  be  considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Rerserve  System  employees. 

2.  Any  items  carried  forward  fhim  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  15, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-8761  Filed  4-15-«7;  11:36  am) 

BOiJNQ  COOC  S210-01-M 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  10:00  a.m.,  Wednesday 
15  April  1987. 

PLACE:  Board  Conference  Room,  Sixth 
Floor,  1717  Pennsylvania  Avenue,  NW. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  552b(c)(2)  (internal 
personnel  Rules  and  practices)  and 
(c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

M  &TTERS  TO  BE  CONSIDERED: 

qiripntial  Rank  Awards. 
ON    4       PERSON  FOR  FURTHER 
INFORMATION:  John  C.  Truesdale, 
Executive  Secretary,  Washington,  DC 
20570,  Telephone:  (202)  254-9430. 


olted,  Washington,  DC  IS  April  1967. 

By  direction  of  the  Board. 
Joha  CTnieadale. 
Executive  Secretary.  National  Labor 
Relations  Board. 

[FR  Doc.  87-8776  Filed  4-15-87;  lK»pm] 
aiLLMO  COOE  7Mf-ei-H 

TENNESSEE  VALLEY  AUTHORITY 

Meeting  No.  1384 

TIME  AND  DATE:  2  p.m.  (EDT).  Tuesday. 

April  21. 1987. 

PLACE:  Chattanooga  Office  Complex. 

Missionary  Ridge  Place,  Auditorium. 

1101  Market  Street.  Chattanooga. 

Tennessee. 

STATUS:  Open. 

Agonda 

Approval  of  minutes  of  meeting  held  on 
April  1, 1987. 

Discussion  Item 

1.  Progress  Report  on  Chattanooga  Area 
Urban  League  Word  Processing  Training 
Center. 

Action  Items 

A— Budget  and  Financing 

Al.  Modification  of  Fiscal  Year  1987 
Capital  Budget  Financed  from  Power 
Proceedings  and  Borrowings:  (1)  Addtional 
Funding — Modify  SCRAM  Discharge  Volume 
at  Browns  Ferry  Nuclear  Plant;  (2)  Additional 
Funding — Increase  Control  Bay  Heating  and 
Vent  Air-Conditioning  System  at  Browns 
Ferry  Nuclear  Plant;  (3)  Additional  Funding — 
Incore  Thermocouple  LIpgrade  Unit  1  at 
Watts  Bar  Nuclear  Plant;  (4)  Decreased 
Funding — Upgrade  Ion  Chromatographs  at 
Browns  Ferry  Nuclear  Plant;  and  (5)  Deferred 
Funding — Low-Level  Radwaste  Facility  at 
Watts  Bar  Nuclear  Plant. 

B— Purchase  Awards 

Bl.  Invitation  AA-08376A — Renovation  of 
Old  Post  Office,  Chattanooga,  Tennessee,  for 
Use  of  Office  Space. 

C— Power  Items 

Cl.  Agreement  with  Nashville  and  Eastern 
Railroad  Authority  for  Continuation  of  Rail 
Service  to  TVA's  Wilson  550-kV  Substation 
in  Wilson  County,  Tennessee. 

D — Personnel  Items 

Dl.  Revised  Pay  Plan  and  Salary  Schedule 
for  Certain  Management  and  Specialist 
Schedule  Employees. 

02.  Personal  Services  Contract  with 
Sargent  &  Lundy.  Engineers,  Chicago.  Illinois, 
for  Engineering,  Design,  Drafting  and  Related 
Engineering,  Construction,  and  Operations 
Support  Services,  Requested  by  Office  of 
Nuclear  Power. 


03.  Supplement  No.  1  to  Personal  Services    . 
Contract  No.  TV-71448A  with  Enercon 
Services,  Inc  for  Engineering  Services 
Related  to  Nuclear  Plant  Licensing  Activities. 
Requested  by  Office  of  Nuclear  Power. 

D4.  Supplement  No.  4  to  Personal  Services 
Contract  No.  TV-e©766A  with  Associated 
Project  Analysts.  Los  Gatos,  California,  for 
Assistance  in  the  Development  of 
Documentation  for  Nuclear  Performance 
Plans  for  Sequoyah,  Watts  Bar,  and  Browns 
Ferry  Nuclear  Plants,  Requested  by  Office  of 
Nuclear  Power. 

D5.  Supplement  No.  4  to  Personal  Services 
Contract  No.  TV-6537BA  with  Impell 
Corporation,  Atlanta.  Georgia,  Providing  for 
the  Performance  of  General  Engineering, 
Design,  and  Architectural  Services, 
Requested  by  Office  of  Nuclear  Power. 

D6.  Supplement  No.  7  to  Personal  Services 
Contract  No.  TV-65379A  with  Gilbert/ 
Commonwealth,  Inc.,  Reading,  Pennsylvania. 
Providing  for  the  Performance  of  General 
Engineering,  Design,  and  Architectural 
Services,  Requested  by  Office  of  Nuclear 
Power. 

D7.  Personal  Services  Contracts  for 
Engineering  Services  at  Watts  Bar  Nuclear 
Plant,  Requested  by  Office  of  Nuclear  Power. 

E — Real  Property  Transactions 

El.  Sale  of  Permanent  Easement  to  Edward 
L.  Bass,  Jr.,  for  Landscaping,  Open  Space,  and 
Driveway  Purposes,  Affecting  a  .33-Acre 
Portion  of  TVA's  Fee-owned  Ridgedale- 
Oglethorpe  161-kV  Transmission  Line 
Property  Located  in  Walker  County, 
Georgia— Tract  No.  XORG-IE. 

E2.  Modification  of  Deed  to  State  of 
Tennessee  Affecting  Approximately  6.3  Acres 
of  Cherokee  Reservoir  Land  in  Grainger 
County,  Termessee,  To  Allow  for  Expansion 
of  State  Route  32— Tract  No.  XTCK-19. 

F — Unclassified 

Fl.  Supplement  No.  3  to  Interagency 
Agreement  (TV-67169A)  with  U.S. 
Department  of  Energy  Providing  for  TVA 
Assistance  in  Project  Management  of 
Environmental  Policy  Studies  Being 
Conducted  at  the  Oak  Ridge  National 
Laboratory  for  DOE  and  the  Environmental 
Protection  Agency. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Craven  H.  Crowell.  Jr.. 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000.  Knoxville.  Tennessee 
Information  is  also  available  at  TVA  s 
Washington  Office  (202)  245-0101. 

Dated:  April  14, 1987. 
W.F.  WUU, 
General  Manager 
[FR  Doc.  87-8722  Filed  4-15-87;  9:00  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published   Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents  and  volurnes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ttie 
Office   of  the   Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  etsewt>ere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

[Docket  No.  60964-7028] 

Foreign  Fishing;  Petagic  Rsheries  of 
the  Western  Pacific  Region 

Correction 

In  rule  document  87-4119  beginning  on 
page  5983  in  the  issue  of  Friday, 
February  27. 1987,  make  the  following 
corrections: 

§685.6    (Corrected] 
On  page  5988,  in  the  third  column: 

1.  In  §  685.6(d)(1),  in  the  first  line,  the 
Morse  code  should  read  "(.-  .-)". 

2.  In  §  685.6(d)(2),  in  the  first  and 
second  lines,  the  Morse  code  should 
read  "(.-.  -.-  -.-.  -.-)". 

3.  In  §  685.6(d)(3).  in  the  first  line,  the 
Morse  code  should  read  "(...  -.-  ...-)". 

4.  In  §  685.6(d)(4),  in  the  first  line,  the 
Morse  code  should  read  "(.-..). 

BIUJNG  CODE  1505-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

{NM-940-07-4220-11;  NM  0301943] 

Proposed  Continuation  of  Withdrawal, 
New  Mexico 

Correction 

In  notice  document  87-6968  beginning 
on  page  10268  in  the  issue  of  Tuesday, 
March  31, 1987,  make  the  following 
corrections: 


1.  On  page  10268,  in  the  third  column, 
the  fourth  line  from  the  bottom  should 
read  "Sec.  34,  SM8NWV4SEV4." 

2.  On  page  10269,  in  the  first  column, 
the  fourth  line  should  read  "Sec.  34, 
W'^NWV4NWV4." 

BILUMO  CODE  1S0S-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IOR-1 18-07-4212-17;  GP7-147) 

Public  Lands,  Establishnoent  of 
Camping  Stay  Limit  for  Campgrounds 
and  Undeveloped  Public  Lands, 
Medford  District,  OR 

Correction 

In  notice  document  87-6967  appearing 
on  page  10268  in  the  issue  of  Tuesday, 
March  31, 1987,  the  subject  heading  is 
corrected  to  read  as  set  forth  above. 

MLLWO  CODE  1S0fr-01-O 


SELECTIVE  SERVICE  SYSTEM 
32  CFR  Part  1630 


Registrant  Processing 

Correction 

In  rule  document  87-6126  beginning  on 
page  8889,  in  the  issue  of  Friday.  March 
20, 1987,  make  the  following  correction: 

§1630.16    [Con-ected] 

On  page  8891,  in  the  first  column,  in 
§  1630.16(b)  in  the  14th  line  "with" 
should  read  "without". 

BILUNO  CODE  1«O«-0t-D 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

31  CFR  Part  103 

Amendn>ents  to  Implenrtenting 
Regulations  Under  the  Banit  Secrecy 
Act 

Correction 

In  rule  document  87-7797  beginning  on 
page  11436  in  the  issue  of  Wednesday, 
April  8, 1987,  make  the  following 
corrections: 

1.  On  page  11436,  in  the  third  column, 
in  the  third  complete  paragraph,  in  the 
seventh  line,  "undertaken"  should  read 
"imdertakes". 

2.  On  page  11437,  in  the  second 
column,  in  paragraph  5,  in  the  second 
line,  "transition"  should  read 
"transaction". 

§103.11    [Corrected] 

3.  On  page  11441,  in  the  second 
column,  in  §  103.11(c),  in  the  third  line, 
insert  "who"  before  "holds". 

4.  On  the  same  page,  in  the  third 
column,  in  S  103.11  (j)(4).  in  the  third  line, 
insert  "an"  before  "enterprise". 

§103^4    [Corrected] 

5.  On  page  11443,  in  the  second 
column,  the  section  number  in  the 
heading  for  S  103.24  was  incorrect. 

§103.26    [Corrected] 

6.  On  page  11443,  in  the  second 
column,  in  §  103.26(a)(1),  in  the  fourth 
line,  "responsible"  should  read 
"reportable",  and  in  the  same  column,  in 
S  103.28(b)(1),  in  the  third  line, 
"departure"  was  mispelled. 

§103.27    [Corrected] 

7.  On  page  11444,  in  §  103.27.  in  the 
first  column,  in  the  18th  line,  "care" 
should  read  "card". 

8.  On  the  same  page,  in  the  second 
column,  in  amendatory  instruction  12,  in 
the  second  line,  insert  "of  after  "(2)". 

§  103.47    [Corrected] 

9.  On  page  11446,  in  the  second 
column,  in  §  103.47(e).  in  the  first  Hne, 
"of  violation"  should  read  "violation  of. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 
[FRL-3154-6] 

Underground  Storage  Tanks; 
Technical  Requirements 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  proposes 
regulations  for  underground  storage 
tanks  containing  petroleum  or 
substances  defmed  as  hazardous  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  as  amended 
(except  hazardous  wastes  regulated 
under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act). 

Under  Subtitle  I  Section  9003  of  the 
Resource  Conservation  and  Recovery 
Act.  as  amended  (RCRA).  EPA  must 
establish  requirements  for  leak 
detection,  leak  prevention,  financial 
responsibility  and  corrective  action  for 
all  underground  storage  tanks 
containing  regulated  substances. 
Today's  proposal  sets  forth,  and  solicits 
comment  on,  proposed  requirements 
that  would  satisfy  the  mandates  of 
Section  9003. 

DATES:  Comments  must  be  received  on 
or  before  June  16, 1987.  Public  hearings 
will  be  held  on  this  rulemaking  in 
conjunction  with  public  hearings  on  the 
proposed  UST  State  Program  Approval 
Requirements,  published  elsewhere  in 
today's  Federal  Register.  Public  hearings 
will  be  held  from  9:30  A.M.  to  5:00  P.M.. 
unless  concluded  earlier,  and  will  be 
carried  over  to  a  second  day  if 
necessary  to  allow  commenters  to  speak 
who  have  requested  to  testify.  These 
hearings  are  scheduled  as  follows: 

1.  May  28. 1987,  9:30  A.M.  to  5:00  P.M.. 
Washington.  DC. 

2.  June  1. 1987.  9:30  A.M.  to  5:00  P.M.. 
Dallas.  Texas. 

3.  June  4. 1987.  9:30  A.M.  to  5«)  P.M.. 
San  Francisco,  Cahfomia. 

Requests  to  present  oral  testimony 
must  be  submitted  in  writing  and 
received  at  least  one  week  prior  to  the 
scheduled  hearing  date. 
ADDRESSES:  Send  comments  to  Docket 
Clerk,  Office  of  Underground  Storage 
Tanks  (WH-562A).  Docket  No.  UST  2-1. 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460. 

Requests  to  testify  at  a  hearing  may 
be  mailed  to:  Gerri  Wyer.  Hearings 
Coordinator,  Office  of  Underground 


Storage  Tanks  (WH-562A),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460.  (800) 
424^346  (toll  free]  or  (202)  382-3000  in 
Washington.  DC. 

Hearings  will  be  held  at  the  following 
locations: 

1.  Washington.  DC— The  Westin  Hotel 
2401  M  Street  NW.,  Washington,  DC 
20037 

2.  Delias— The  Registry  Hotel,  15201 
Dallas  Parkway,  Dallas.  Texas  7S248 

3.  San  Francisco — The  Miyako  Hotel 
1825  Post  Street,  San  Francisco. 
California  94015. 

FOR  FURTHER  INFORMATION  CONTACT 

RCRA/SUPERFUND  Hotline,  l-{800) 

424^346;  or  in  Washington,  DC,  2-{202) 

382-3000. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  PreamUe  are  listed 
in  the  following  outline: 

I.  Authority 

II.  Background 

A.  The  Law:  Subtitle  I  of  RCRA 

B.  Description  of  the  Underground  Storage 
pranks  (UST  Systems)  to  be  Regulated 
I.  Numlier  of  Tanks  and  Facilities 

E.  Types  of  Tanks 
3.  Age  of  Tanks 

C.  General  Status  of  Existing  Industry, 
State  and  Local  Practices 

III.  The  Scope  and  Nature  of  the  Problem 

A.  Current  Estimates  of  Leaking  UST 
Systems 

i.  EPA  Studies 

'Z-  Some  Local  Government  Experiences 

3.  Industry  Estimates 

4.  The  Natare  and  Extent  of  the  Problem 

B.  Major  Causes  of  Releases 

1.  Corrosion 

2.  InstaHatkin  Failure 

3.  Piping  Failure 

4.  Spills/Overfills 

C  Technical  Options  Available  to  Address 
Causes  of  Releases 
t.  Corrosion  Protection 

2.  Design  and  Construction  Standards 

3.  Spill  and  Overfill  Equipment  and 
Practices 

H.  Inspections 

6.  Operation  and  Maintenance 

6.  Release  Detection  Requirements 

IV.  fcnporiant  Influences  on  Today's  Proposal 
A  Recommended  Industry  Practices  and 

National  Consensus  Codes 
B.  Current  Status  and  Future  Role  of  Stale 

and  Local  UST  System  Programs 
C  Major  Trends  in  the  Industry 

D.  Small  Business  Impacts 

V.  Today's  Proposal 

A.  Summary  of  Today's  Proposal 

B.  Considerations  Underlying  EPA'a 
Proposed  Approach 

C  Options  Considered  for  New  and 
Existing  UST  Systems 
1.  New  Petroleum  UST  Systems 
Z.  Existing  Petroleum  UST  Systems 
3.  New  and  Existing  Hazardous 
Substance  UST  Systems 

D.  Options  Considered  for  Corrective 
Actions 
1.  Petroleum  UST  Systems 


2.  Hatardous  Substances  UST  Systems 
E.  Two-Tiered  Regulatory  Scheme  for 
Petroleum  Tanks;  Basis  for  Determining 
Class 
VI.  Analysis  of  "Today's  Proposed  Rule 

A.  Program  Scope 

1.  Applicability 

2.  Exclusion  for  Tanks  Regulated  Under 
Subtitle  C 

3.  Deferral  of  Regulation 

4.  OeAnitions 

B.  Design.  Installation,  and  Notification 
Requirements 

1.  Performance  Standards  for  New  UST 
Systems 

2.  Implementation  Schedules  for 
Upgrading  of  Existing  UST  Systems 

3.  Notification  Requirements 

C.  Ceaeral  Operating  Requirements 
L  Spll  and  Overfill  Controls 

2.  Operation  and  Maintenance  of 
Corrosion  Protection 

3.  Compatibility 

4.  Repairs 

5.  Recordkeeping 

D.  Release  Detection 

1.  General  Strategy 

2.  General  Requirements  for  All  UST 
Systems 

3.  Requirements  for  New  UST  Systems 

4.  Secondary  Containment  for  New 
Hazardous  Substance  UST  Systems 

.   5.  Aciditional  Requirements  for  Piping  at 
New  UST  Systems 

6.  Requirements  for  Existing  UST 
Systems 

7.  Release  Detection  Recordkeeping 

E.  Release  Reporting  and  Investigation 

F.  Corrective  Action  Requirements  for 
Petroleum  UST  Systems 

1.  Stage  I:  Immediate  Corrective  Action 
Steps 

2.  Stage  II:  Longer-Term  Corrective 
Action 

^  3.  Responsibilities  of  Implementing 

Agencies 

4.  Enforcement 
C.  Corrective  Action  Requirements  for 

Hazardous  Substance  UST  Systems 

1.  Stage  I;  Immediate  Corrective  Action 

Steps 
-    2.  Stage  II:  Longer-Term  Corrective 
^  Action 

3.  Responsibilities  of  Implementing 
Agencies 

4.  Enforcement 

H.  Out-Of-Service  UST  Systems  and 
Closure 

VII.  Relationship  to  Other  Aspects  of  the  UST 
System  Program 

A  Interim  Prohibition 

B.  Notification 

C.  Leaking  Underground  Storage  Tank 
Trust  Fund 

D.  Exempted  Tank  Studies 

VIII.  Relationship  to  Other  Agency  Programs 

A.  CERCLA 

B.  Hazardous  Waste  Tank  Program 

C.  Used  Oil  Regulations 

D.  Stage  II  Vapor  Recovery  Program 
E.SPCC 

F.  DOE  High-level  Radioactive  Waste 
Pro-am 

IX.  Ecooemic  and  Regulatory  Impacts 
A.  Regfilatory  Impact  Analysis 


er  /  Vol.  52,  No.  74  /  Friday.  April  17.  1987  /  Proposed  Rules 


12663 


B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

X.  Review  of  Supporting  Documents  and 

Request  for  Public  Comment 

XI.  Schedule  of  Public  Hearings 

XII.  List  of  Subjects  in  40  CFR  Part  280 

I.  Authority 

These  regulations  are  issued  under  the 
authority  of  Sections  2002, 9001, 9002, 
9003,  9004.  9005,  9006,  9007,  and  9009  of 
the  Solid  Waste  Disposal  Act  of  1970,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1978,  as  amended 
(42  U.S.C.  6912,  6991(a),  6991(b),  6991(c). 
6991(d).  6991(e),  6991(fl,  6991(g),  6991(h)). 

n.  BACKGROUND 

A.  The  Law:  Subtitle  I  of  RCRA 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984,  Public  Law  98-€16. 
were  signed  by  the  President  on 
November  8, 1984.  These  Amendments 
extend  and  strengthen  the  provisions  of 
the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  of  1976.  One 
major  portion  of  this  new  legislation, 
Subtitle  I,  provides  for  the  development 
and  implementation  of  a  comprehensive 
regulatory  program  for  "underground 
storage  tanks." 

Subtitle  I  defines  "underground 
storage  tank"  as  "any  one  or 
combination  of  tanks  (including 
underground  pipes  connected  hereto) 
which  is  used  to  contain  an 
accumulation  of  regulated  substances, 
and  the  volume  of  which  (including  the 
volume  of  the  underground  pipes 
connected  thereto)  is  10  percent  or  more 
beneath  the  surface  of  the  ground." 
Throughout  this  Preamble  and  proposed 
rule  the  use  of  the  term  "underground 
storage  tanks,"  "USTs."  and  "UST 
systems"  are  meant  to  include  both  the 
underground  storage  tank  vessel  and  the 
underground  piping  connected  to  it.  The 
use  of  the  word  "tank"  pertains  to  only 
the  storage  tank  vessel  itself.  "Regulated 
substances"  are  defined  as  either 
petroleum  or  substances  defmed  as 
hazardous  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 
as  amended  (CERCLA)  (except 
hazardous  wastes  regulated  under 
Subtitle  C  of  RCRA). 

Subtitle  I  excludes  the  following  from 
the  defmition  of  underground  storage 
tanks: 

•  Farm  or  residential  tanks  of  1,100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommercial  purposes; 

•  Tanks  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored; 

•  Septic  tanks; 


•  Pipeline  facilities  (including 
gathering  lines)  regulated  under  (a)  the 
Natural  Gas  Pipeline  Safety  Act  of  1968; 
(b)  the  Hazardous  Liquid  Pipeline  Act  of 
1979;  or  (c)  which  are  interstate  pipeline 
facilities  regulated  under  state  laws 
comparable  to  the  provisions  of  the  laws 
referred  to  in  (a)  and  (b)  above; 

•  Surface  impoundments,  pits,  ponds, 
or  lagoons; 

•  Storm  water  or  wastewater 
collection  systems; 

•  Flow-through  process  tanks; 

•  Liquid  traps  or  associated  gathering 
lines  directly  related  to  oil  or  gas 
production  and  gathering  operations; 
and 

•  Storage  tanks  situated  in  an 
undergroimd  area  (such  as  a  basement, 
cellar,  mineworking,  drift,  shaft,  or 
tunnel)  if  the  tank  is  situated  upon  or 
above  the  surface  of  the  floor. 

Subtitle  I  contains  several  major 
provisions  for  the  regulation  of  UST 
systems.  Section  9002  requires  UST 
system  owners  to  notify  states  of  the 
existence  of  their  UST  systems.  These 
notification  requirements  were 
addressed  in  a  Final  Rule  pubhshed  by 
EPA  (50  FR  46602,  November  8, 1985). 
Section  9002  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
also  requires  that  states  use  the 
noti^cations  they  receive  to  compile 
tank  inventories.  Also,  under  federal 
grant  agreements  states  are  providing 
EPA  with  aggregated  data  from  these 
notifications. 

Under  Section  9003  of  Subtitle  I,  EPA 
must  promulgate  regulations  applicable 
to  all  owners  and  operators  of  UST 
systems  to  protect  human  health  and  the 
environment.  This  section  requires  that 
EPA  issue  design,  construction, 
installation,  and  compatibility  standards 
for  new  tanks  as  well  as  requirements 
applicable  to  all  tank  owners  and 
operators  concerning  leak  detection, 
recordkeeping,  reporting,  closure, 
corrective  action,  and  financial 
responsibility. 

Section  9003(h)  was  recently  added  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
This  provision  gives  EPA  (and  states 
under  cooperative  agreements  with 
EPA)  authority  to  clean  up  releases  from 
UST  systems  or  to  require  their  owners 
and  operators  to  do  so.  It  also 
establishes  a  trust  fund  to  finance  some 
of  these  activities. 

Section  9004  permits  EPA  to  authorize 
states  to  implement  their  own  UST 
programs  in  lieu  of  the  federal  program 
if  their  requirements  are  "no  less 
stringent"  than  EPA's  and  provide  for 
adequate  enforcement. 


vjiner  pruMsiuiis  of  Subtitle  i  peridin 
to  definitions  (Section  9001);  entry, 
inspection,  and  information-gathering 
(Section  9005);  enforcement  (Section 
9006);  federal  facilities  (Section  9007); 
state  authorities  (Section  9008);  and 
studies  and  reports  to  Congress  required 
of  EPA  (Section  9009). 

This  Preamble  and  proposed  rule 
pertain  to  the  requirements  mandated 
by  Sections  9003(a)  and  (cHe). 
Proposed  financial  responsibihty 
requirements  under  Section  9003(a)  and 
(d)  and  state  program  approval 
requirements  under  Section  9004  are 
proposed  in  other  parts  of  today's 
Federal  Register. 

Section  9003(c)  requires  that  EPA 
establish  minimum  requirements  for  all 
UST  systems:  to  maintain  a  leak 
detection  system  or  comparable  system 
designed  to  identify  releases  to  protect 
human  health  and  the  environment  to 
maintain  records  of  any  such  release 
detection  system;  to  report  releases  and 
corrective  action  taken;  to  take 
corrective  action  in  response  to  a 
release;  and  to  close  tanks  to  prevent 
future  releases.  Under  Section  9003(e), 
EPA  must  also  establish  performance 
standards  for  new  UST  systems.  At  a 
minimum,  these  standards  must  include 
design,  construction,  installation, 
release  detection,  and  compatibility 
standards. 

Until  UST  system  regulations  for  new 
tanks  are  promulgated.  Section  9003(g) 
establishes  an  "Interim  Prohibition"  that 
allows  installation  of  UST  systems  after 
May  8. 1985  only  if  the  UST  system  1) 
will  prevent  releases  due  to  corrosion  or 
structural  failure  for  the  operational  life 
of  the  UST,  2)  is  cathodically  protected 
against  corrosion,  constructed  of 
noncorrodible  material,  or  otherwise 
designed  to  prevent  releases,  and  3)  is 
compatible  with  the  substance  to  be 
stored.  The  law  allows  an  exemption 
from  the  requirement  of  corrosion 
protection  if  an  UST  system  is  located  at 
a  site  that  has  a  soil  resistivity 
measured  at  12,000  ohms/cm  or  greater. 
These  requirements  will  be  replaced 
when  final  new  tank  standards  under 
Section  9003(e)  become  effective.  An 
Interpretive  rule  concerning  the  Interim 
Prohibition  was  published  on  June  4. 
1986  (51  FR  20418). 

This  Preamble  will  describe  in  detail 
the  full  range  of  requirements  mandated 
by  Sections  9003(a),  (c)(l)-{5),  and  (e).  A 
description  of  the  UST  system  universe 
to  be  regulated  by  these  requirements 
follows. 
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Reguiated 

1.  Number  of  Tanks  and  Facilities 

Today's  proposed  regulation  will 
apply  to  an  estimated  1.4  miilion  UST 
systems  owned  or  operated  at  over 
500.000  facilities.  EPA  estimates  that 
over  95  percent  of  the  estimated  1.4 
million  UST  systems  are  used  to  store 
petroleum.  Among  these  petroleum  UST 
systems,  there  is  a  fairly  even  split 
between  the  retail  motor  fuel  sales 
industry  [676.000  tanks)  and  a  number  of 
other  industries  primarily  storing 
petroleum  products  for  their  own  use 
(651.000  tanks).  EPA  estimates  that 
about  4  percent  of  the  total  number  of 
UST  systems  affected  by  this  proposal 
contain  hazardous  substances  (54,000 
tanks). 

The  following  table  displays  the 
numbor  of  tanks  aad  facilities  appearing 
in  various  industry  sectors. 

TabI£  1 


Industry  sector 

Numtwrof 

UST 
systems 

Number  of 

RETAIL  MOTOiR 

FUELS 

(676.000) 

(193.000) 

Refiners 

164.000 

47,000 

Mdben _ 

161,000 

46.000 

Convenience 

Stores 

32.000 

15,000 

Independent 

Ct»ains_ 

18.000 

5,000 

Open  Dealers — 

281,000 

80,000 

PETROLEUM 

STORAGE. „. 

«651X)00) 

(296,000) 

Agriculture         _ 

86,000 

54.000 

Mining..    . 

XAfiOO 

6,000 

Construction 

42.000 

21,000 

Manuf  actuiing 

75,000 

aouxK) 

Transportation 

58,000 

25.000 

Communications 

a  IMMee.. 

39,000 

19,000 

WholesaleA 

Retaa  Trade — | 

136.000 

66,000 

Services 

54.000 

26.000 

Government 

(Mintary) , 

49.000 

6.000 

(Noo-Mirnary).... 

98,000 

46,000 

CHEMICAL 

STORAGE 

(54,000) 

(21.000) 

Manufacturing 

27.000 

8.000 

Wholesale  a 

Retail  Trade 

14,000 

6.000 

Serwces 

3,000 

1,500 

Ottier  Private 

Sectors 

6,000 

3.000 

Federal 

Govemmertf ..._ 

2.000 

500 

SUte&  Local 

Government—. 

2,000 

2.000 

Totals 

'1.381,000 

'  512,000 

'  These  estimates  do  not  Include  potentially 
millions  of  unusual  or  small  UST  systems  dis- 


cussed in  Section  V1.A  of  this  Praambfle.  For 
exainple,  them  are  appraidmatety  750,000  l>y- 
draiAcMftaMUSTa. 


2.  Types  of  UST  Systems 

UST  systems  generally  coasist  of  the 
following: 

•  Steel  UST  systems  not  protected 
from  corrosion  ("bare  steel  tanks"): 

•  Steel  UST  systems  protected  with  a 
noncorrodible  coating; 

•  Steel  UST  systems  with  cathodk 
protection: 

•  Steel  UST  systems  wA  a 
noncorrodible  coating  and  cathodic 
protection; 

•  UST  systems  made  totally  of 
noacorrodible  materials:  and 

•  UST  systems,  made  of 
noncorrodible  materials  or  protected 
steel,  using  secondaiy  contaimnent 
systems. 

Steel  UST  systems  can  be  protected 
against  corrosion  by  applying  a  coating 
of  noncorrodible  material  such  as 
fiberglass-reinforced  plastic  or  coal  tar 
epoxy,  or  by  using  cathodic  protection 
(described  below  in  Section  ni.C.l.). 
Tanks  constructed  of  noncorrodible 
materials  are  usually  made  of  Hberglass- 
reinforced  plastic  (FRP).  Secondary 
containment  systems  are  designed  to 
restrict  leaks  temporarily  to  a 
containment  area  where  they  can  be 
rapidly  detected  by  leak  detection 
monitors.  There  are  three  main  types  of 
secondary  containment  double-walled 
tanks,  pit  lining  systems,  and  vaults. 

Of  the  estimated  1.4  million  existing 
UST  systems,  approximately  80  percent 
are  believed  to  be  constructed  of 
unprotected  steel.  As  a  result  of  the 
Interim  Prohibition  and  installation 
trends  in  the  petroleum  industry, 
however,  the  number  of  bare  steel  UST 
systems  being  installed  today  has 
significantly  declined.  For  example,  the 
Steel  Tank  Institute  recently  reported  a 
dramatic  rise  in  the  production  and  sale 
of  coated  and  cathodically-protected 
steel  tanks  in  the  United  States.  They 
indicate  that  the  cumulative  number  of 
SUP^  tanks  installed  nationwide  since 
the  late  1960s  was  doubled  in  one  year 
(1966)  from  approximately  35,000  to  over 
70,(XX)  tanks.  ffTl  members  further 
estimate  that  in  1987  approximately  90 
percent  of  the  steel  tanks  they  produce 
will  be  coated  and  cathodically 
protected.  (Some  manufacturers  are  now 
refusing  to  sell  bare  steel  tanks.) 
Preliminary  data  from  several  state  UST 
programs  (for  example,  Florida,  New 
York.  California,  Kansas  and  North 
Carolina)  corroborate  this  trend  away 
from  bare  steel  tanks.  New  tanks  are 
reported  most  commonly  to  be  made  out 
of  coated  and  cathodically-prc^ected 


steel,  and  tiberglass  reinforced  plastic 
(FRP).  and  FRP-<iad  steel 

3.AgeofTamk8 

Most  existing  UST  systems  have 
already  been  in  the  ground  for  more 
than  ten  years.  A  recent  EPA  study. 
Underground  Motor  Fuel  Storage  Tanks:  - 
A  National  Survey,  found  that 
approximately  one  third  of  the  existing 
motor  fuel  storage  tanks  are  over  20 
years  old  or  of  unknown  age.  The  survey 
reported  a  mean  tank  age  of  12  years  for 
large  facilities  and  14  years  for  smaller 
fadllties. 

C.  General  Status  of  Existing  Industoy, 
State,  and  Local  Practices 

A  nuaber  of  states  and  localities  have 
adopted  requirements  applicable  to  UST 
systems.  These  requirements  are  diverse 
and  vary  widely  in  stringency.  Because 
leaking  petroleum  UST  systems  have  led 
to  fires  and  explosions,  early  state  and 
local  UST  regulations  have  focused  on 
fire  code  authorities,  primarily 
emphasizing  concerns  with  immediate 
public  safety.  National  consensus  codes, 
such  as  die  National  Fire  Prevention 
Association's  NFPA  30  and  329,  have 
been  adopted  by  many  state  and  local 
governments. 

At  least  fourteen  states  have  recently 
addressed  the  ground-water 
contamination  and  cleanup  problems 
posed  by  leaking  UST  systecas  through 
comprehensive  regulatory  programs  that 
attempt  to  control  Important  aspects  of 
proper  UST  system  management 
Several  states,  like  California.  New  York 
and  Florida,  have  established  specific 
UST  system  regulations  that  include 
standards  for  new  UST  system  design, 
construction  and  installation:  closure, 
retrofitting,  or  repair  of  existing  UST 
systems:  lelease  detection:  and 
corrective  action  requirements. 

Numerous  non-regulatory  initiatives 
in  UST  system  management  include 
existing  recommended  industry 
practices  and  state-of-the-art 
professional  guidances.  For  example,  the 
American  Petroleum  Institute,  the  Steel 
Tank  Institute,  Uinlerwriters 
Laboratories,  the  National  Association 
of  Corrosion  Engineers,  and  the 
American  Society  for  Testing  and 
Materials  continue  to  provide 
benchmark  standards  for  design  and 
materials.  Steel  and  fiberglass  tank 
manufacturers  also  supply  specifications 
for  tank  installation  and  maintenance. 

It  appears  that  the  Interim  Prohibition 
of  Section  9003(g)  reinforces  current 
industry  and  regiilatory  trends.  As 
previously  mentioned,  estimates 
provided  to  EPA  from  several 
representatives  of  tank  manufacturers 
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and  state  agencies  inaicaie  a  snarply 
increasing  trend  towards  corrosion- 
protected  onderground  tank  systems. 
The  American  Petroleum  Institute 
conducted  a  survey  of  its  membership 
and  reported  in  December  1984  that  63 
percent  of  the  major  and  semi-major  oil 
companies  (which  include  a  total  of 
approximately  175.000  UST  systems) 
have  formal  plans  for  scheduling  tank 
replacements  and  upgrading.  Most  of 
these  companies  are  installing  single- 
walled  FRP  tanks. 

Despite  these  positive  trends, 
however,  many  other  sectors  of  the 
retail  motor  fuel  sales  industry  (e.g., 
many  independent  retail  marketers) 
currently  appear  to  have  no  clear  plans 
to  upgrade  or  replace  their  aging, 
corrosion-prone  UST  systems.  The  non- 
retail  petroleum  and  hazardous 
substance  tank  sectors  also  appear  to 
display  a  wide  variety  of  responses  to 
upgrading  and  replacement  of  tank 
systems.  Also,  most  existing  UST 
systems  do  not  yet  have  release 
detection.  However,  this  situation  is 
seen  to  be  rapidly  changing  in  the 
several  state  or  local  communities  that 
have  recently  enacted  UST  regulatory 
programs.  All  these  programs  have  or 
are  phasing  in  some  type  of  release 
detection. 

III.  THE  SCX)PE  AND  NATURE  OF  THE 
PROBLEM 

A.  Current  Estimates  of  Leaking  UST 
Systems 

1.  EPA  Studies 

A  display  of  the  nature  and  national 
scope  of  the  UST  problem  can  be  found 
in  three  EPA  studies.  First,  in  May  1988, 
EPA  published  Underground  Motor  Fuel 
Storage  Tanks:  A  National  Survey.  In 
addition  to  providing  data  on  tank  types 
and  ages  (briefly  referred  to  earlier  in 
this  Preamble),  this  survey  documents 
the  results  of  a  methodical  program  of 
tank  tightness  testing.  Using  a  statistical 
sample,  the  study  estimates  that  35 
percent  of  non-farm  UST  systems 
storing  motor  fuel  would  prove  non-tight 
under  the  conditions  of  a  tank  tightness 
test.  However,  the  survey  report 
acknowledges  several  caveats  regarding 
the  interpretation  of  this  data.  For 
example,  failing  a  tank  tightness  test 
does  not  necessarily  indicate  the  tank  or 
piping  is  leaking  under  non-test 
conditions.  Under  normal  operating 
conditions  vent  pipes  and  bung  hole 
fittings  on  the  top  of  the  tank  do  not 
come  in  contact  with  the  substance 
stored  in  the  tank  and,  therefore,  cannot 
leak  (however,  they  can  leak  whenever 
the  tank  is  overfilled).  In  contrast,  faulty 
piping  that  conveys  the  substance  stored 
in  the  tank  by  the  use  of  pressure  pumps 


can  potentially  result  In  significant 
releases  into  the  environment  under 
normal  operating  conditions.  The  survey 
revealed,  however,  that  most  of  the 
existing  piping  systems  tested  do  not 
convey  motor  fuel  using  pressure 
pumping  methods,  but  instead  use 
suction  methods.  EPA  believes  suction 
methods  are  significantly  less  likely  to 
result  in  large  releases.  (See  Section 
VI.D.5.  of  today's  Preamble  for  further 
discussion  of  pressure  versus  suction 
piping.) 

This  national  survey  underscores  the 
difTiculty  in  discovering  the  extent  and 
cause  of  the  UST  "problem."  Statistical 
anatyais  of  the  dcta  collected  could  not 
identify  any  single  explanatory 
variable — such  as  type  of  tank  or  type  of 
material  stored — that  strongly 
correlated  with  the  fact  that  an  UST 
failed  a  tank  tightness  test,  with  one 
exception:  UST  systems  20  years  old  or 
older  failed  the  test  more  often.  For 
example,  the  survey  results  could  not 
distu^uish  the  extent  of  the  non- 
tightness  attributed  to  loose  fittings  on 
top  of  the  tank  or  faulty  vent  pipes  and 
other  piping  and  equipment 

A  second  study.  Summary  of  State 
Reports  on  Releases  from  Underground 
Storage  Tanks,  was  published  in  August 
1986.  This  study  was  based  on 
information  compiled  by  all  50  states 
concerning  12.444  reported  UST  release 
incidents  dial  occurred  between  1970 
and  1984.  Although  it  was  not  a 
statistically-based  survey,  this  study 
represents  the  most  comprehensive 
informadon  pertaining  to  leaking  UST 
systems  currently  available. 

The  study  found  a  continuously 
increasing  number  of  release  incidents 
reported  over  time.  In  1980,  about  1,000 
release  incidents  were  reported.  By  1985, 
the  number  of  releases  reported 
annually  had  jumped  to  well  over  2.500. 
This  sharp  increase  may  pardy  be  the 
result  of  improvements  in  state  reporting 
systems.  Most  leaks  were  detected  only 
after  observation  of  obvious  impacts  on 
nearby  private  water  wells,  surface 
waters,  basements,  utility  lines  or  soils. 
Leak  detection  usually  resulted  wrhen 
someone  saw  or  smelled  the  release — 
only  about  10  percent  of  these  state- 
reported  release  incidents  were 
discovered  by  inventory  controls  or 
mechanical  leak  detection.  Nearly  all  of 
the  leaks  involved  petroleum,  and  most 
of  those  occurred  at  service  stations. 
Corrosion  and  improper  installation 
were  identified  most  often  as  the  cause 
of  the  leak.  Leaking  tanks  were  much 
more  often  identified  to  be  the  cause  of 
reported  releases  than  faulty  piping. 
However,  the  volumes  of  the  releases 
from  piping  were  often  estimated  by 


state  inspenors  lo  be  as  large  as  or 
greater  than  those  from  leaking  tanks. 
Piping  leaks  generally  were  also  found 
to  occur  sooner  in  the  life  of  the  UST 
system  than  tank  leaks.  As  tvith  the 
earlier  national  survey,  no  single 
identifiable  variable — such  as  tank 
system  age  or  type — strongly  correlated 
in  the  state  release  incidents  survey 
with  the  fact  that  an  UST  was  reported 
as  leaking.  Although  only  17  percent  of 
the  state  release  incident  reports 
specified  impacts,  those  that  did 
reported  40  incidents  threatening 
contamination  of  municipal  potable 
groimd-water  supplies  and  749  incidents 
contaminating  private  ground-water 
wells  (or  a  total  of  8  percent  of  all 
reported  incidents). 

EPA  recenUy  sponsored  another  study 
focusing  on  experiences  in  20  localities 
(either  counties  or  cities);  Executive 
Summary  of  County/City  Release 
Incidents  (Draft,  1986).  Of  die  906  local 
release  incidents  identified  in  this  study, 
only  about  10  percent  had  been 
identified  in  the  previous  state  study. 
This  study  provides  evidence  that  many 
release  incidents  do  not  appear  in  the 
state  reporting  systems.  As  a  result  the 
state  release  incidents  study  referred  to 
above  may  be  describing  only  a  fraction 
of  release  incidents  nationwide.  The 
local  incident  study  confums  a  trend 
also  documented  by  the  state  study: 
more  release  incidents  are  being 
reported  each  year.  For  example,  there 
were  over  60  percent  more  release 
incident  reports  registered  locally  in 
1985  than  in  the  previous  year. 

As  with  the  earlier  studies,  the  local 
release  incidents  survey  revealed  that 
no  single  variable  (such  as  tank  type  or 
age)  correlated  strongly  with  the  leaking 
UST  systems.  However,  because  most 
existing  UST  systems  are  made  of  bare 
steel,  corrosion  was  identified  as  the 
chief  cause  of  releases  from  existing 
UST  systems.  Of  the  tank  systems 
reported  to  have  releases,  the 
distribution  of  their  ages  and  types  was 
comparable  to  the  earlier  studies.  Unlike 
previous  studies,  however,  the  local 
incident  survey  provided  more  detailed 
information  on  the  impact  of  releases  to 
the  environment  About  80  percent  of 
the  reported  release  incidents  resulted 
in  soil  contamination  of  0.5  acres  or  less. 
About  half  the  release  incidents 
reporting  ground-water  contamination 
impacted  0.5  acres  or  less  of  the  aquifer 
to  a  depth  of  less  than  20  feet.  Also,  this 
study  identified  a  strong  relationship 
between  the  year  leak  detection 
requirements  became  effective  in  these 
local  jurisdictions  and  an  increase  in  the 
number  of  leaks  they  reported. 
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2.  Some  Local  Government  Experiences 

Data  collected  locally  also  provide  an 
indication  of  the  number  of  UST  systems 
that  are  currently  leaking.  New  York's 
Suffolk  County  instituted  tank  testing 
requirements  in  1980.  The  data  from 
approximately  6.200  tightness  tests 
required  by  the  county's  Health 
Department  from  1980-1986  reveal  that 
26  percent  of  the  tank  systems  failed 
under  the  conditions  of  the  test.  When 
these  failed  systems  were  partially 
unearthed  and  investigated,  the 
condition  of  non-tightness  was 
discovered  (by  more  than  a  10  to  1 
margin)  to  be  primarily  caused  by  loose 
fittings  on  top  of  the  tank  or  faulty 
piping  in  need  of  repair  or  replacement. 
Interviews  conducted  in  1985  with 
county  health  officials  and  a  major  local 
tank  installer  disclosed  to  EPA  staff  that 
the  cumulative  failure  figures  could  have 
been  much  higher  than  reported, 
because  many  leaking  tanks  were 
voluntarily  taken  out  of  the  ground  after 
1980  but  before  they  could  be  tested 
under  the  county's  program 
requirements.  Tank  testing  programs  in 
Austin.  Texas,  and  in  San  Oiego, 
California,  (in  which  thousands  of  tank 
systems  have  been  tested]  corroborate 
the  finding  that  most  UST  systems 
failing  a  tightness  test  do  not  appear  to 
have  leaks  in  the  tanks,  but  rather  loose 
fittings  on  top  of  the  tanks  and  faulty 
piping  in  need  of  tightening  or 
replacement. 

A  review  of  ground-water  monitoring 
systems  applied  to  tanks  in  Florida's 
Dade  County  was  cited  to  EPA  by 
county  officials  as  revealing  the 
presence  of  free-floating  petroleum  on 
the  ground-water  at  approximately  10 
percent  of  the  sites  where  monitoring 
wells  were  installed  on  the  top  of  the 
ground-water  table.  After  further 
investigation  at  many  of  these  sites,  it 
was  determined  that  these  releases 
often  resulted  from  an  accumulation  of 
spills  and  overfills  that  took  place  in  the 
past. 

3.  Industry  Estimates 

The  findings  from  some  industry- 
sponsored  studies  have  tended  to 
suggest  that  there  are  very  few  leaking 
UST  systems.  The  American  Petroleum 
Institute  conducted  a  survey  of  its 
membership  over  a  three-year  period 
ending  in  1980  and  had  only  2.000 
release  incidents  voluntarily  identified 
nationally  [American  Petroleum 
Institute  Tank  and  Piping  Leak  Survey. 
API  Committee  on  Safety  and  Fire 
Protection.  Washington  D.C.,  1981).  The 
survey  notes  that  data  submittal  was 
voluntary  and  that  the  number  of  leaks 
were  underreported.  The  survey  did  not 


document  the  effect  of  releases  on  the 
environment.  The  survey  indicated 
corrosion  as  the  leading  cause  of 
leaks — over  60  percent  of  reported 
incidents. 

A  more  recent  study  resulted  from  a 
merger  of  two  companies  that  required 
the  tightness  testing  of  over  3.500  UST 
systems  (letter  to  Mr.  Ron  Brand, 
Director,  Office  of  Underground  Storage 
Tanks,  from  Chevron,  dated  June  2, 
1986).  The  report  on  this  company- 
sponsored  testing  program  notes  that  the 
facilities  involved  represented  a  typical 
cross-section  of  a  major  oil  company's 
service  stations.  Using  current  testing 
procedures,  all  tanks  were  given  a  tank 
tightness  test  and  less  than  10  percent 
failed  the  test.  Of  that  group,  after 
further  investigation,  less  than  2  percent 
were  reported  to  have  actually  leaked, 
but  instead  were  primarily  discovered  to 
have  loose  fittings  on  top  of  the  tank. 
Looked  at  from  a  facility-wide 
standpoint,  however,  this  study  suggests 
a  wider  impact  on  the  environment  than 
do  the  data  from  tightness  testing  of  the 
specific  tank  systems.  At  90  faciUties, 
one  observation  well  (not  necessarily  in 
the  excavation  area)  disclosed  the 
presence  of  released  petroleum  products 
pooled  on  top  of  the  ground-water  table. 
Although  56  of  these  facilities  had 
passed  the  tank  tightness  test 
observation  wells  disclosed  the 
presence  of  leaked  fuel  on  top  of  the 
ground-water.  Thus,  this  study's 
conservative  figures  show  that  releases 
from  approximately  9  percent  of  these 
service  stations  (that  is,  90  out  of 
approximately  1,000  facihties)  have  had 
an  adverse  impact  on  adjacent  ground- 
water. It  is  possible  that  many  of  these 
impacts  may  be  the  result  of  an 
accumulation  of  spills  and  overfills  or 
earlier  releases  from  subsequently 
repaired  UST  systems,  and  not  from  a 
ciurently  leaking  tank  system. 

4.  The  Nature  and  Extent  of  the  Problem 

In  summary,  the  nation  may  be  facing 
a  pervasive  threat  to  its  groujid-water 
from  leaking  UST  systems.  If  even  only 
10  percent  of  the  nation's  gasoline 
service  stations  have  leaked  or  are 
leaking  (as  one  company-sponsored 
testing  program  of  a  typical  cross- 
section  of  retail  motor  fuel  outlets 
indicated),  then  releases  to  ground- 
water could  exist  at  ^proximately 
17,500  retail  gasoline  sites  nationally. 
Many  of  these  releases  could  be 
damaging  ground-water  resources  and 
presenting  threats  to  human  health  and 
safety.  As  slated  earlier,  retail  motor 
fuel  outlets  account  for  only  half  of  the 
UST  systems  addressed  by  today's 
proposals.  Therefore,  the  actual  level  of 
existing  impacts  to  ground-water  could 


be  significantly  greater  than  noted 
above. 

Despite  these  study  findings,  major 
uncertainties  still  remain.  For  example, 
fewer  cases  of  potable  well 
contamination  have  been  reported  and 
documented  than  should  be  expected 
with  the  number  of  releases  that  appear 
to  be  occurring.  EPA  is  uncertain 
whether  biodegradation,  attenuation, 
the  characteristics  of  petroleum 
products  or  other  factors  combine  with 
slow  ground-water  movement  to 
eliminate  the  problem  before  potable 
ground-waters  are  affected;  or  perhaps 
some  other  factor  accounts  for  the 
proportion  of  contaminated  wells  being 
reported.  On  the  other  hand,  it  may  be 
only  a  matter  of  time  before  more 
impacts  from  these  numerous  suspected 
leaks  become  known. 

More  information  on  these  and  related 
issues  regarding  the  exact  magnitude  of 
the  problem,  or  potential  problem, 
associated  with  underground  tanks  will 
become  available  over  the  next  several 
years;  particularly  as  the  release 
detection  requirements  in  several  lead 
state  UST  programs  are  implemented 
more  fully.  The  findings  to  date, 
however,  are  sufficient  to  demonstrate 
that  leaking  underground  tanks  may  be 
a  common  occurrence  throughout  the 
nation.  Significant  impacts  have 
occurred;  in  most  cases  the  release  is 
detected  inadvertently,  by  sight  or  smell; 
and  a  variety  of  available  control 
approaches  that  can  be  used  to  reduce 
the  risk  of  damage  to  public  health  and 
the  environment  are  not  yet  being 
implemented  on  a  widespread  basis. 
The  following  sections  briefly  describe 
the  major  causes  of  UST  system 
releases;  technical  options  for 
addressing  releases;  and  current 
industry,  state,  and  local  attempts  to 
resolve  die  problem. 

B.  Major  Causes  of  Releases 

There  are  four  major  causes  of  release 
incidents:  corrosion;  faulty  installation; 
piping  failure;  and  spills  and  overfills. 
These  four  causes  are  described  in  the 
following  sections. 

1.  Corrosion 

Corrosion  is  reported  to  be  the  major 
cause  of  leaks  from  bare  steel  UST 
systems.  The  EPA  surveys  described 
above  found  that  60  to  70  percent  of 
leaks  from  existing  steel  underground 
storage  tank  systems  are  reported  as 
caused  by  corrosion.  Because  a  very 
large  number  of  existing  UST  systems 
are  constructed  of  steel  that  is 
unprotected  from  corrosion,  corrosion  is 
presently  beheved  to  be  the  cause  of  the 
largest  number  of  releases  in  general. 
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Like  the  more  publicly  »een  and 
understood  phenomenon  known  as 
"rust,"  corrosion  is  a  general  description 
of  what  happens  when  hard, 
manufactured  metal  breaks  down  in  the 
underground  environment  into  its 
natural  form  as  a  soft  ore.  The  multiple 
ways  in  which  corrosion  works 
underground  make  it  a  particular  threat 
to  bare  steel  UST  systems.  The  speed 
and  severity  of  corrosion  depend  on  a 
number  of  factors,  including  soil 
conditions,  ground  water  location,  and 
tank  or  piping  characteristics.  Corrosion 
can  occur  over  an  entire  surface  or  be 
localized  at  a  few  spots  (point 
corrosion).  When  localized,  unprotected 
metal  can  corrode  very  quickly. 

Corrosion  attacks  unprotected  steel 
UST  systems  mainly  through  galvanic 
corrosion.  In  this  case,  the  bare  steel 
tank  system  and  its  underground 
surroundings  act  like  a  battery.  For 
example,  part  of  an  unprotected  tank 
can  become  negatively  charged  and 
another  part  positively  charged  (or  the 
bare  steel  tank  and  its  connected  piping 
can  become  differently  charged, 
particularly  if  the  piping  is  galvanized). 
Once  a  connection  is  made  between 
these  differently  charged  parts  of  the 
system,  a  full  electric  circuit  is 
completed.  Many  factors  can  account 
for  the  slight  differences  in  the  charged 
parts,  including  even  minute  differences 
within  the  metal  on  the  surface  of  the 
same  bare  tank  or  between  the  bare 
metal  of  a  pipe's  thread  (or  joint)  and 
the  pipe  itself.  Various  soil  conditions 
provide  the  connecting  link  to  complete 
the  electric  circuit 

Once  the  electric  circuit  begins,  the 
negatively  charged  part  of  the  tank  or 
piping — where  the  current  exits — starts 
to  deteriorate  (sometimes  very  rapidly). 
As  electric  current  passes  through  this 
part,  the  metal  begins  to  turn  into  ore. 
Eventually  holes  are  formed  by  this 
galvanic  corrosion  and  the  tank  or 
piping  leaks. 

A  variation  of  this  problem  occurs 
when  the  UST  system  is  in  the  path  of 
underground  electric  currents.  For 
example,  if  a  subway  system  or  other 
power  system  operates  near  an 
unprotected  UST  system,  stray  current 
from  that  system  can  pass  through  the 
UST  system.  When  stray  electric  current 
passes  through  an  unprotected  steel 
UST  system,  corrosion — like  the 
galvanic  corrosion  described  above — 
occurs  in  the  area  where  the  current 
leaves  the  tank  or  piping. 

The  rate  at  whidi  this  localized 
corrosion  occurs  is  directly  related  to 
the  intensity  of  the  stray  current  The 
larger  the  current  the  faster  the 
corrosion  rate.  Stray  currents  are  often 
many  times  stronger  than  the  currents  in 


galvanic  corrosion.  Thus,  stray  cuireat 
corrosion  may  occur  over  a  wide  surface 
area  of  a  tank  or  pipe  and  at  some 
distance  bom  the  power  souroe. 

Corrosion  can  be  caused  by  many 
conditions  and  these  conditions  are 
almost  always  present  when  bare  steel 
is  placed  undei^round.  In  addition, 
corrosion  is  generally  a  gradual  process. 
Thus,  the  longer  unprotected  steel  tanks 
or  piping  are  in  the  ground,  the  more 
likely  tiiey  will  be  subjected  to  the  many 
conditions  that  promote  corrosion. 

2.  Installation  Failure 

Another  significant  but  less  frequendy 
reported  cause  of  leaking  UST  systems 
is  failure  resulting  from  improper 
installatioiL  EPA's  local  release  incident 
study  found  about  25  percent  of  the 
release  incident  reports  cited  improper 
installation  (often  reported  as 
"structural  failure")  as  the  cause  of  the 
release  [Executive  Summary  of  County/ 
City  Release  Incidents,  Draft  1986). 
Improper  installation  is  a  term  that 
encompasses  a  variety  of  problems. 
According  to  industry  reports  and 
consensus  codes,  installation  mistakes 
that  can  cause  tanks  or  piping  to  leak 
include: 

•  Inadequate  pit  and  trench  design: 

•  Improper  handling  of  a  tank  at  a 
site: 

•  Improper  tank  bedding  and 
placement 

•  Poor  or  unsuitable  backfill 
material  and/ or  compaction  procedure; 

•  Improper  tank  or  piping  depth: 

•  Inadequate  anchoring  in  high 
ground- water  table  conditions;  and 

•  Improper  installation  of 
attachments,  particularly  the  fittings  on 
the  piping. 

The  term  "structural  failure"  was 
often  used  to  describe  a  wide  range  of 
causes  of  tank  releases.  For  example, 
the  most  common  "structural  failure" 
reported  by  state  agencies  resulted  from 
vehicles  colliding  with  gasoline  pumps. 
Other  reported  causes  of  structural 
failure  provided  in  EPA's  State  Release 
Incident  Survey  also  point  to  accidents, 
or  poor  installation  practices,  rather 
than  integral  deficiencies  in  the  tank  or 
piping  structure  (such  as  improper 
anchoring  of  tanks  or  the  rupture  of 
tanks  and  piping  caused  by  excessive 
external  load  due  to  vehicular  traffic 
backhoes,  shovels,  or  snow  plows). 

3.  Piping  Failure 

According  to  EPA's  State  Release 
Incident  Survey,  over  20  percent  of 
reported  releases  from  UST  systems 
resulted  from  failure  of  underground 
piping.  The  same  study  identified  piping 
as  the  location  of  over  50  percent  of 
reported  structural  failure  incidents. 


Also,  piping  failures  accounted  for  more 
of  the  largest  release  incidents  than 
either  taidcs  or  svirface  spills.  Although 
this  was  not  a  statistically-based  survey, 
the  number  and  proportion  of  the 
incidents  resulting  from  piping  failures 
was  an  important  Hnding.  These  figures 
underscore  the  necessity  that  today's 
proposed  regulations  for  release 
prevention  and  release  detection  apply 
to  the  tank  system's  piping,  as  well  as  to 
the  tanks  themselves. 

As  noted  in  the  sections  above,  piping 
is  subject  to  the  same  harmful  effects  of 
corrosion  and  installation /structural 
failtire  that  aSect  tank  failures.  As  a 
result  of  its  thinner  walls,  numerous 
connecting  parts,  and  more  vulnerable 
location  nearer  the  ground  surface, 
piping  may  be  more  susceptible  to 
corrosion  and  installation/structural 
failure  than  tanks.  More  than  half  the 
piping  structural  failures  were  reported 
to  occur  in  the  supply  Hne  between  the 
tank  and  the  pump,  however,  a 
significant  number  of  the  documented 
failures  involve  the  fill  pipe,  loose  pipe 
fittings,  and  the  vent  pipe. 

As  was  discussed  previously,  several 
locally-required  tightness  testing 
programs  have  resulted  in  the  recent 
testing  and  evaluation  of  several 
thousands  of  existing  tank  systems 
nationwide.  Further  investigations  of  the 
non-tight  systems  have  consistently 
implicated  the  faulty  condition  of  the 
piping,  vent  lines,  and  fittings  on  top  of 
the  tank  much  more  often  than  the  tanks 
themselves.  Although  the  phenomena  of 
UST  system  failures  are  not  yet 
completely  understood  and  documented 
by  Fj'A,  evidence  to  date  from  the  field 
appears  to  indicate  that  piping  failures 
may  be  a  more  common  occurrence  than 
tank  failures  (particularly  if  a  loose  bung 
hole  cover  on  top  of  the  tank  is  not 
considered  a  "tank  failure").  Although 
the  resulU  of  the  State  Release  Incidents 
Study  do  not  indicate  such  a 
preponderance  of  piping-related 
releases,  the  in-the-field  tightness 
testing  results  do  not  necessarily 
contradict  those  study  findings.  Many  of 
the  incidents  reported  by  the  states 
were  identified  because  of  the  imi>acts 
of  these  releases  in  the  surrounding 
environment  A  significant  amount  of 
faulty  piping  is  apparently  not  having 
noticeable  (and  reportable)  impacts. 
This  is  a  plausible  result  given  the  still 
predominant  use  of  suction  pumping 
methods  at  existing  tank  systems 
nationwide. 

4.  Spills/Overfills 

According  to  the  Summary  of  State 
Reports  on  Releases  from  Underground 
Storage  Tanks,  about  15  percent  of  the 
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release  incidents  studied  resulted  from 
surface  spills — usually  spills  caused  by 
human  error.  These  spills  occurred 
during  transfer  operations  as  the  stored 
product  moved  from  delivery  truck  to 
storage  tank. 

Although  these  spills  are  usually 
small,  frequent  spills  can  accumulate  to 
sizable  volumes  over  a  period  of  time. 
Even  repeated  small  spills  eventually 
contaminate  the  soil  and  can  affect 
groundwater.  Repeated  spills  may 
increase  the  corrosive  nature  of  soil  and 
thus  accelerate  the  corrosion  of 
unprotected  steel  tanks  and  piping. 
Further,  spilled  material  is  not  detected 
by  in-tank  leak  detectors  and  can 
interfere  with  the  capability  of  external 
monitors  to  detect  leaks  from  the  UST 
system. 

There  are  two  major  types  of  spills. 
First,  product  transfer  spills  occur  when 
the  couplings  on  the  ends  of  the 
discharge  hose  are  improperly 
disconnected  and  release  the  stored 
product  onto  the  ground.  Transfer  spills 
normally  occur  near  the  tank  fill  pipe 
area  and  release  liquid  into  the  manhole 
around  the  fill  pipe.  Eventually,  these 
releases  can  contaminate  the 
groundwater,  because  the  soil  around 
the  manhole  is  usually  very  porous  to 
allow  for  water  drainage.  Second,  spills 
occur  when  the  storage  tank  is  overfilled 
during  delivery  operations.  When  the 
tank  liquid  level  exceeds  the  tank 
capacity,  stored  product  escapes  onto 
the  ground  around  the  fill  pipe's 
openings  or  out  of  the  vent  pipes. 

C.  Technical  Options  Available  to 
Address  Causes  of  Releases 

Generally,  the  technical  options 
available  for  preventing  releases  from 
UST  systems  fall  into  the  following 
categories:  (1)  design,  construction  and 
installation  requirements;  (2)  corrosion 
controls;  and  (3)  operation  and 
maintenance  requirements  (e.g.,  spill 
and  overfill  controls).  Options  for 
detecting  releases  when  they  occur  may 
include  inspections  or  requirements  for 
a  release  detection  system.  EPA  has 
considered  the  advantages  and 
disadvantages  of  each  of  the  available 
technical  options  and  the  degree  of 
assurance  they  provide  individually  and 
jointly  for  protection  of  human  health 
and  the  environment.  The  following 
paragraphs  describe  these  technical 
options  in  greater  detail. 

1.  Corrosion  Protection 

One  way  to  protect  steel  tank  system 
components  from  corrosion  is  to  disrupt 
the  UST  "battery"  (as  described  earlier) 
by  reversing  its  electric  circuit.  Galvanic 
corrosion  results  when  an  electric 
current  leaves  the  tank.  If  the  flow  of 


current  is  reversed,  tank  corrosion  can 
be  stopped.  This  kind  of  protection  is 
called  "cathodic."  Cathodic  protection 
systems  reverse  current  flow  by  using 
either  sacrificial  anodes  or  impressed 
current.  "Sacrificial  anodes"  can  be 
attached  to  the  UST  system.  Sacrificial 
anodes  are  pieces  of  metal  more 
electrically  active  than  the  steel  UST 
system.  Since  these  anodes  are  more 
active,  the  electric  current  will  exit  from 
them  rather  than  the  tank.  Thus,  the 
"cathode"  of  the  tank  remains  protected 
and  free  of  corrosion  while  the  attached 
"anode"  is  sacrificed.  An  "impressed 
current"  protection  system  introdnces 
an  electric  current  into  the  ground 
through  a  series  of  anodes  not  attached 
to  the  UST  system.  Because  the  electric 
current  flowing  from  these  anodes  to  the 
tank  system  is  greater  than  the  corrosive 
current  fiowing  away  from  the  tank,  the 
UST  system  is  protected  from  galvanic 
corrosion.  Regardless  of  which  cathodic 
protection  system  is  selected,  the  system 
requires  monitoring  because  soil  and 
tank  conditions  can  change  over  time 
and  alter  cathodic  protection  needs. 

Steel  UST  systems  can  also  be 
protected  from  corrosion  by  applying 
coatings  of  a  noncorrodible  material,  by 
isolating  the  tank  electrically,  and  by 
adding  soluble  corrosion  inhibitors  to 
the  regulated  substance  being  stored. 
(Of  course,  tanks  can  also  be 
constructed  totally  of  noncorrodible 
materials.)  Corrosion  is  a  complex 
process  that  is  influenced  by  many 
variables,  many  of  which  are  site- 
specific.  This  complexity,  particularly 
with  respect  to  retrofitting  corrosion 
protection  on  existing  tanks,  makes  it 
difficult  for  owners  and  operators  to 
select  the  optimum  corrosion  protection 
system  without  outside  expert 
assistance.  For  new  tank  systems,  this 
selection  process  is  much  easier. 
Protection  systems  are  available  that 
are  premanufactured  as  part  of  the  tank 
at  the  factory,  but  even  these  systems 
must  be  properly  isolated  from  attached 
piping,  which  itself  must  be  separately 
protected.  Even  when  the  optimum 
system  has  been  selected,  it  must  be 
prof  erly  installed  and  maintained  or  the 
effectiveness  of  the  system  is  degraded. 
Over  lOO.tXX)  tanks  with 
premanufactured  protection  systems 
have  been  installed  nationwide.  The 
manufacturers  of  these  tanks  now 
provide  30  year  warrantees  and  report 
no  failures  to  date  due  to  corrosion  that 
have  resulted  in  releases. 

When  properly  designed,  installed, 
and  maintained,  several  corrosion 
control  methods,  or  combinations  of 
methods,  will  provide  significant 
protection  against  corrosion.  The 
Agency  recognizes  no  system  as 


foolproof,  however,  and  believes  human 
error  or  negligence  will  over  time 
eventually  result  in  some  corrosion- 
induced  releases,  even  from  some 
protected  systems.  While  they  are  not 
expected  to  be  sufficient  to  prevent  all 
corrosion-induced  failures,  the  Agency 
has  concluded  that  available  corrosion 
protection  measures  can  significantly 
reduce  corrosion  from  current  levels. 

2.  Design  and  Construction  Standards 

According  to  EPA's  State  Release 
Incidents  Survey,  a  number  of  UST 
releases  have  been  attributed  to 
structural  failure,  especially  releases 
from  FRP  tanks.  There  is  no  hard 
evidence,  however,  that  these  structural 
failures  are  the  result  of  deficiencies  in 
design  and  fabrication  standards  or 
workmanship  at  the  factory.  Rather,  the 
evidence  suggests  that  poor  installation 
practices  account  for  most  of  these 
releases.  For  example,  a  tank  that  is 
adequately  designed  is  dependent  upon 
proper  backfill  for  structural  integrity. 

Most  new  tanks  and  piping  have  been 
designed  to  the  standards  set  forth  in 
national  consensus  codes.  Even  the  vast 
majority  of  existing  UST  system 
components  are  believed  to  have  been 
professionally  designed  and  tested  to 
withstand  normal  stresses  and  load  with 
an  extra  margin  of  safety.  Thus,  besides 
corrosion-induced  failures,  most 
structural  failure  in  the  tank  or  piping 
itself  is  the  result  of  improper 
installation  practices. 

Although  information  on  proper  UST 
system  installation  practices  is  provided 
in  many  local  consensus  codes,  such 
guidance  is  often  inadequate  because 
details  are  frequently  vague.  More 
detailed  national  codes  and  industry- 
recommended  practices  covering 
underground  tank  system  installation 
are  found  in  the  Petroleum  Equipment 
Institute's  "Recommended  Practice  100- 
06"  (1986);  the  National  Fire  Protection 
Association's  "Flammable  and 
Combustible  Liquids  Code  30"  (1984); 
and  the  American  Petroleum  Institute's 
Publication  1615.  "Installation  of 
Underground  Petroleum  Storage 
Systems"  (1979).  These  documents  were 
developed  for  petroleum  storage,  but 
installation  procedures  for  tanks  used  in 
other  liquid  storage  situations  are  very 
similar.  Tank  manufacturers  have  also 
developed  detailed,  explicit  installation 
recommendations.  If  these 
recommendations  were  followed 
carefully,  many  installation  problems 
that  may  lead  to  eventual  tank  failures 
could  be  prevented.  Even  while  using 
these  more  detailed  codes,  however, 
installations  are  subject  to  human  error 
and  abuse.  Thus,  installation-caused 
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releases  can  be  significantly  reduced  by 
adherence  to  proper  practices,  but  EPA 
does  not  believe  that  they  can  be 
eliminated  entirely. 

As  noted  previously,  structural 
failures  are  reported  to  commonly  occur 
in  underground  piping  and  ancillary 
equipment.  Many  such  failures  are 
suspected  to  be  caused  by  corrosion  that 
eventually  results  in  these  weakened 
systems  succumbing  to  the  typical 
mechanical  and  thermal  stresses  that 
occur  during  daily  operations.  Some 
piping  releases  are  also  due  to  sloppy 
installation  practices,  such  as 
incomplete  tightening  of  fittings  or 
improperly  installed  seals.  Thus,  even  if 
piping  and  ancillary  equipment  are 
corrosion  protected,  EPA  believes  that 
some  releases  will  still  occur  due  to 
human  error  or  negligence  in  adherence 
to  proper  installation  procedures. 

3.  Spill  and  Overfill  Equipment  and 
Practices 

Many  releases  have  been  traced  to 
spills  and  overfills  that  occur  during 
day-to-day  operations.  These  releases 
usually  result  from  human  error. 
Overfills  appear  to  represent  a 
significant  portion  of  operation  and 
maintenance  releases,  yet  they  pose 
different  problems  from  those 
associated  with  leaks  from  UST 
systems.  For  example,  when  an  overfill 
occurs,  the  volume  released  is  limited 
and  cleanup  can  usually  take  place 
quickly. 

Because  these  spills  are  more  limited 
and  immediately  obvious  than  releases 
from  UST  systems,  engineered 
safeguards,  such  as  overall  alarms, 
shutdown  pumps,  or  catchment  basins 
around  the  fill  pipe  can  be  installed  to 
help  prevent  many  spills  and  overfills. 
Recommended  industry  practices,  such 
as  NFPA  30.  also  provide  procedures 
that  can  be  followed  during  the  tank 
filling  process  to  avoid  spills  and 
overfills.  Further  discussion  of  spill  and 
overfill  management  controls  and 
equipment  appears  below  in  Section 
VI.C.l. 

4.  Inspections 

Physical  inspections  can  be  conducted 
of  the  UST  system  site  and  equipment  in 
order  to  detect  existing  releases  and/or 
to  identify  problems  that  could  lead  to 
releases  if  not  repaired.  Early  responses 
to  releases  or  threatened  releases  can 
reduce  risks  to  human  health  and  the 
environment. 

Inspections  in  conjunction  with  tank 
tightness  tests,  soap  tests,  air  pressure 
tests  and  spark  tests  (for  protective 
coatings)  can  be  most  usefully 
conducted  at  the  time  of  UST 
Installation  to  assure  the  integrity  of  the 


new  system.  Since  most  UST  systems 
are  buried  completely  underground, 
inspections  of  the  installation  are  not 
very  useful  after  installation  is 
completed. 

The  inside  of  the  tank  can  be 
inspected  if  the  tank  has  a  manway 
entrance  and  the  tank  is  carefully 
cleaned  out  before  internal  inspection 
begins.  Periodic  internal  inspections  are 
a  widespread  practice  in  Europe,  but 
they  are  rare  in  this  country  because 
most  of  our  tanks  do  not  have  manways. 
Available  internal  inspection  equipment 
includes  penetrant  dyes,  vacuum  boxes 
(for  seam  testing),  ultrasonic 
instruments  and  radiographic 
equipment.  Some  of  this  equipment, 
however,  does  not  provide  a  clear 
indication  of  the  current  status  of  an 
UST  system's  integrity  or  condition, 
particularly  on  the  outside  of  the  tank. 
None  of  these  methods  can  be  applied  to 
underground  piping  because  it  is 
generally  covered  and  inaccessible  to 
inspection. 

5.  Operation  and  Maintenance 

The  exercise  of  good  housekeeping 
practices  and  the  proper  operation  and 
maintenance  of  equipment  can  further 
curtail  releases  from  UST  systems. 
Periodic  maintenance  of  serviceable 
equipment  such  as  pumps,  accessible 
valves  and  dispenser  units  can  forestall 
their  breaking  down  and  perhaps 
leaking  due  to  normal  wear  and  tear. 
Unfortunately,  with  UST  systems,  there 
do  not  appear  to  be  many  opportunities 
to  service  buried  components  nor  is 
there  a  clear  understanding  of  how 
much  maintenance  is  warranted  to 
prevent  releases  (e.g..  the  time  period  for 
replacing  gaskets  on  pumps). 

ft  Release  Detection  Requirements 

There  are  a  number  of  release 
detection  methods  that  can  be  applied  to 
UST  systems,  particularly  those  storing 
petroleum.  Numerous  devices  are 
marketed  today  and  many  more  are 
under  development.  Traditionally,  the 
principal  method  of  leak  detection  used 
at  UST  systems  has  been  manual 
product  inventory  control,  sometimes 
supplemented  with  a  tank  tightness  test 
to  verify  suspected  releases.  Manual 
Inventory  reconciliation,  however,  has 
been  a  controversial  method  of  release 
detection,  principally  because  of  human 
error  or  negligence  in  properly 
measuring,  recording  and  reconciling  the 
measurements  with  records  of  receipts 
and  dispersals.  A  recent  EPA  study 
revealed  that  only  about  20  percent  of 
the  surveyed  retail  service  stations  kept 
adequate  inventory  records 
[Underground  Motor  Fuel  Storage 
Tanks:  A  National  Survey.  May  1986). 


As  UST  system  owners  and  operators 
have  become  more  environmentally 
aware,  as  the  cost  of  cleanup  from 
releases  has  become  known,  and  as 
various  state  and  local  jurisdictions 
have  passed  legislation  requiring  more 
reliable  forms  of  release  detection,  the 
types  of  devices  that  are  available  for 
release  detection  have  proliferated.  In 
addition  to  tank  tightness  testing  and 
inventory  controls,  there  are  several 
other  broad  categories  of  release 
monitoring  techniques  specifically 
addressed  by  today's  proposal: 

•  Soil  gas  monitoring  in  the 
excavation  area; 

•  Monitoring  for  liquids  on  the  water 
table; 

•  Interception  barrier  well  monitoring; 

•  Automatic  in-tank  monitoring;  and 

•  Interstitial  monitoring  of  secondary 
containment  systems. 

The  limitations  associated  with  each 
of  these  techniques  (which  are 
discussed  in  more  detail  later  in  this 
Preamble)  stem  from  the  capabihty  of 
each  of  the  three  major  components 
found  in  any  release  detection  method: 
(1)  Sensors;  (2)  network  design;  and  (3) 
data  analysis.  The  major  problem  EPA 
has  encountered  in  assessing  the 
reliability  and  effectiveness  of  these 
systems  has  been  a  lack  of  data.  EPA 
has  embarked  on  a  research  program  to 
gather  some  performance  data,  but 
expects  that  it  will  take  a  considerable 
period  of  time  to  collect  such 
information.  There  presently  is  also  very 
little  information  and  experience 
concerning  the  installation  and 
operation  of  these  different  methods. 

There  are  other  methods  besides 
those  mentioned  above,  however,  which 
may  merit  consideration  for  inclusion  in 
the  regulations.  A  good  example  is  that 
of  line  leak  detectors.  Methods  for 
detecting  releases  from  pipes  conveying 
products  under  pressure  are  purported 
to  be  very  sensitive  in  detecting  release 
conditions.  Therefore,  EPA  does  not 
believe  that  the  above  general  methods 
hst  is  exhaustive.  All  of  these  above 
methods  are  discussed  in  more  detail  in 
today's  Preamble  and  more  specific 
public  comment  and  information  is 
solicited  (see  also  Section  VI.D.). 

rv.  IMPORTANT  INFLUENCES  ON 
TODAY'S  PROPOSAL 

To  reach  the  envirormiental  goals 
mandated  by  Subtitle  I.  EPA  has 
considered  the  influence  of  each  of  the 
following  four  areas  on  the  development 
of  today's  proposal.  In  each  case,  the 
Agency  has  sought  to  build  upon 
existing  trends  in  UST  system 
management  and  regulatory  practices  in 
order  to  ensure  more  rapid  and  efficient 
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implementation  of  a  consistent, 
nationwide  regulatory  program  affecting 
a  large  universe  of  over  1.4  million  UST 
systems  at  over  500,000  facilities. 

Experience  to  date  shows  that  many 
different  institutions  are  already  or  are 
soon  expected  to  become  involved  in  the 
UST  regulatory  program.  Including 
municipal  and  volunteer  fire 
departments,  local  health  departments, 
weights  and  measures  inspectors,  and 
both  water  and  hazardous  waste 
regulatory  persoimel.  As  the  future 
franchiser  of  these  various  state  (and 
local]  agencies,  EPA  believes  it  must 
enable  these  franchisees  to  establish  a 
basic  program  and  continually  work  at 
helping  them  improve  performance  over 
time.  Thus,  an  important  consideration 
in  developing  today's  proposed 
regulations  was  to  identify  approaches 
that  are,  to  the  extent  possible, 
implementable  in  the  field  by  someone 
else  besides  highly  trained  EPA 
employees. 


The  following  important  influences 
were  considered  in  developing  today's 
proposal.  They  provide  some  indication 
of  how  likely  today's  proposal,  or  any 
other  basic  regulatory  approach,  will  be 
quickly  and  voluntarily  implemented  by 
this  large  and  diverse  regulated 
community.  To  promote  this  nationwide 
UST  franchise,  EPA  must  develop 
regulations  that  are  readily 
implementable  in  the  hands  of  the  state 
and  local  franchisees,  or  human  health 
and  the  environment  will  not  be 
adequately  protected.  Accordingly, 
these  influences  were  important 
considerations  in  the  evaluation  of  the 
several  regulatory  options  discussed  in 
Section  V  of  this  preamble. 

A.  Recommended  Industry  Practices  and 
National  Consensus  Codes 

Trade  associations,  institutes  and 
other  private  organizations  have 
developed  technical  codes  and 
standards  of  practice  to  standardize  the 
design,  fabrication,  and  operations  of  a 


variety  of  tank  management 
alternatives.  Historically,  the 
management  of  UST  systems  has  been 
addressed  and  guided  by  these 
nonbinding  industry  standards  or 
practices.  Even  where  state  or  local  UST 
system  regulations  are  in  effect,  these 
industry  standards  and/or  codes  are 
often  incorporated  into  law  by 
reference. 

EPA  has  carefully  considered  this 
body  of  knowledge  and  expertise  in  the 
private  sector  which  has  developed  and 
administered  these  codes  and 
recommended  practices.  A  partial  listing 
of  some  of  the  standards  and  codes  that 
EPA  identified  in  developing  today's 
proposal  is  provided  in  "Table  2.  An 
important  Influence  on  today's  proposal 
is  the  recognition  of  this  available 
experience  and  expertise  in 
underground  tanks. 


Table  2.— Major  Cooes,  Standards,  and  Recommenced  Practices  for  UNOEROROuifo  Storage  Tanks 
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that  prompted  today's  proposal.  Finally, 
some  emerging  technologies  are  not  yet 
covered  by  existing  codes.  Therefore, 
today's  proposal  is  intended  to  build 
upon  this  existing  body  of  knowledge 
and  to  go  beyond  it  when  necessary  to 
fill  in  gaps  or  provide  consistency. 

B.  Current  Status  and  Future  Role  of 
State  and  Local  UST  System  Programs 

Many  states  currently  have  some  UST 
legislation  in  place.  Most  of  these 
existing  programs  are  based  on  national 
fire  code  guidelines.  However,  at  least 
14  of  them  have  recently  developed  very 
comprehensive  approaches  that  address 
all  aspects  of  UST  system  management. 
A  number  of  county  and  city 
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While  the  existing  codes  and 
standards  of  practice  form  an  important 
body  of  technical  information,  to  date 
they  have  not  been  universally  applied. 
For  example,  most  existing  UST  systems 
do  not  have  release  prevention  or 
detection  controls.  In  some  cases,  EPA 
questions  the  ability  of  commercially 
available  equipment  to  meet  industry- 
recommended  requirements,  such  as  the 
ability  of  release  detection  devices  to 
reliably  detect  a  leak  rate  of  0.05  gallons 
per  hour.  In  other  cases  there  is 
inconsistency  among  the  existing  codes 
and  standards  of  practice.  Also,  many  of 
these  existing  practices  were  developed 
without  consideration  of  the  increased 
concerns  with  environmental  protection 


governments  have  also  recently  passed 
similar  comprehensive  UST  system 
requirements.  In  today's  proposal,  EPA 
has  attempted  to  construct  requirements 
that  will  complement  and  encourage  the 
initiatives  taken  by  state  and  local 
governments  to  manage  their  own  UST 
programs. 

Because  the  existing  regulatory 
framework  is  primarily  the  result  of 
independent  efforts  at  the  state  and 
local  level,  a  variety  of  approaches  have 
been  taken.  In  some  cases  the 
approaches  reflect  regional  factors;  for 
example,  ground-water  monitoring 
requirements  in  Florida  were  influenced 
by  the  prevalence  of  a  shallow  depth  to 
ground  water.  In  other  cases  the 
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differences  in  approach,  scope,  and 
coverage  may  simply  be  due  to  local 
practices  or  preferences. 

EPA  has  evaluated  these  many 
different  state  and  local  approaches 
towards  regulating  underground  tanks, 
and  today's  proposal  builds  upon  this 
existing  state  and  local  regulatory 
framework.  In  supporting  these  existing 
regulatory  programs,  EPA  hopes  to 
achieve  the  goals  of  Subtitle  I  more 
quickly  and  efficiently  than  would  be 
the  case  if  it  were  to  prof>ose  regulations 
greatly  different  from  requirements  that 
are  widely  accepted  and  already  being 
implemented. 

C  Major  Trends  in  the  Industry 

Voluntary  changes  are  occurring  in 
underground  tank  system  management 
in  the  retail  motor  fuel  sector.  EPA 
estimates  that  by  1997,  about  three 
fourths  of  the  700,000  tanks  in  the  retail 
motor  fuel  sector  will  be  replaced, 
upgraded  (to  the  requirements  of  the 
Interim  Prohibition],  or  removed  from 
service.  This  change  could  occur  even  in 
the  absence  of  finalizing  today's 
proposed  federal  UST  system 
requirements,  based  on  well- 
documented  past  trends  in  the  retail 
motor  fuel  sector,  including  a  new  tank 
installation  rate  of  about  25,000  per  year 
and  a  4.2  percent  rate  of  motor  fuel  tank 
system  closures  per  year  ("Regulatory 
Impact  Analysis  for  Proposed 
Underground  Storage  Tank  Regulation," 
dated  1987). 

This  trend  to  voluntarily  upgrade  and 
replace  underground  tank  systems  may 
actually  accelerate  as  major  oil 
companies  and  other  tank  owners 
respond  to  several  factors:  the  aging  of 
the  existing  tank  systems  (more  than  50 
percent  will  be  over  14  years  old  by 
1990);  increasing  public  awareness  of 
the  vulnerability  of  the  nation's  ground- 
water resources;  increasing  publicity  of 
some  underground  storage  tank  release 
incidents  that  involve  large  dollar 
damage  claims  and  cleanup  costs;  and 
the  rising  cost  and  scarcity  of 
environmental  liability  insurance. 

In  addition,  a  growing  number  of 
state,  county,  and  city  governments  are 
requiring  some  form  of  leak  detection  for 
UST  systems.  This  is  probably  the  result 
of  many  of  the  factors  cited  above. 

Today's  approach  has  been  developed 
to  take  advantage  of  and  encourage 
these  ongoing,  beneficial  changes  in 
underground  tank  system  management. 
It  will  assure  that  all  segments  of 
industry  and  geographic  areas  will 
participate  in  these  changes,  and  that 
needed  improvements  in  UST  system 
management  are  established 
nationwide.  The  Agency  intends  to 
foster  these  trends  in  voluntary. 


compliance  as  an  efficient  route  to 
implementation  of  the  requirements  of 
Subtitle  I. 

D.  The  Number  of  Small  Businesses 
Owning  or  Operating  UST  Systems 

A  large  proportion  of  operating  USTs 
are  owned  by  small  businesses 
(businesses  with  $500,000  or  less  in  total 
assets).  For  example,  72  percent  of  all 
retail  motor  fuel  outlets  are  owned  by 
small  businesses.  The  small  businesses 
in  this  sector  most  likely  to  be  subject  to 
adverse  impacts  as  a  result  of  UST 
regulations  are  the  open  dealers  (firms 
that  own  a  single  retail  motor  fuel 
ouUet).  A  typical  open  dealer  (the 
statistical  median)  has  $90,000  in  net 
worth,  $210,000  in  assets,  and  $14,000 
per  year  in  after-tax  profits.  Although 
the  typical  open  dealer  is  currendy  a 
healthy  and  profitable  business,  this 
class  also  includes  many  firms  owning 
old,  marginal  ouUets  that  would  be 
forced  to  close  if  faced  with  significant 
new  expenditures. 

In  addition  to  open  dealers,  any 
marginal  small  businesses  in  the  retail 
motor  fuel  sector  could  easily  be  forced 
to  close  as  a  result  of  incurring  any 
major  regulatory  expenditure,  including 
those  associated  with  tank  replacement 
or  corrective  action.  Because  of  their 
small  size,  even  profitable  small 
businesses  will  have  difficulty  financing 
major  regulatory  costs;  especially  if  they 
face  the  costly  corrective  action  of 
cleaning  up  ground  water. 

As  an  important  influence  in  the 
development  of  today's  proposal,  EPA 
has  attempted  to  minimize  regulatory 
Impact  on  small  businesses  without 
compromising  the  statutory 
requirements  to  protect  human  health 
and  the  environment.  For  example,  as 
will  be  discussed  in  Sections  V  and  VI 
of  this  Preamble,  the  corrective  action 
requirements  have  been  specifically 
developed  in  a  way  that  protects  human 
health  and  the  environment  while 
maintaining  maximum  flexibility  for 
owners  and  operators,  including  small 
businesses. 

EPA  has  also  conducted  a  Preliminary 
Regulatory  Flexibility  Analysis,  as 
specified  by  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601-612).  This 
Regulatory  Flexibility  Analysis  is 
summarized  in  Section  IX.B.  of  this 
Preamble  and  is  specifically  concerned 
with  potential  impacts  on  small 
businesses.  An  important  conclusion 
from  this  analysis  is  that  significant 
impacts  on  small  businesses  are 
inevitable,  even  in  the  absence  of 
federal  UST  regulations.  Many  existing 
tank  systems  are  old  and  are  either 
leaking  or  will  soon  leak.  They  will  need 
to  be  upgraded  or  replaced.  Major 


capital  expenditures,  such  as  the 
replacement  of  a  tank  system,  are 
beyond  the  reach  of  many  small 
businesses.  These  changes  may  be 
hastened  by  future  regulations,  but 
many  appear  to  be  inevitable  no  matter 
which  regulatory  approach  is  developed 
by  EPA.  Today's  proposal  attempts,  to 
the  extent  possible,  to  provide  important 
flexibility  to  small  businesses  in 
upgrading  their  USTs  to  detect  and 
prevent  future  releases  and  this 
flexibility  was  an  important  concern 
recognized  in  the  development  of 
today's  proposal. 

V.  TODAY'S  PROPOSAL 

This  section  provides  a  summary  of 
EPA's  proposed  rule.  It  also  sets  forth 
the  various  alternative  strategies 
considered  by  EPA.  the  advantages  and 
disadvantages  of  those  alternatives,  and 
EPA's  reasons  for  selecting  the  proposed 
alternative.  Comments  and  relevant 
information  are  solicited  on  all  the 
options  EPA  has  considered  and,  based 
on  a  consideration  of  these  comments 
and  information,  the  Agency  may 
reconsider  the  option  selected  in 
development  of  the  final  rule. 

A.  Summary  of  Today's  Proposal 

EPA  is  today  proposing  regulations  for 
underground  storage  tanks  storing  either 
petroleum  or  hazardous  substances 
other  than  hazardous  wastes  regulated 
under  SubtiUe  C  of  RCRA.  These 
regulatory  measures  would  establish 
requirements  for  both  new  and  existing 
UST  systems  to  control  the  major  causes 
of  releases  from  these  tank  systems,  and 
include  corrosion  controls,  proper 
installation  requirements,  and  spill  and 
overfill  prevention  measures.  The 
proposed  requirements  of  Part  280 
would  fiilfill  the  mandates  of  RCRA 
Sections  9003  (a),  (c)  and  (e).  The  major 
elements  of  today's  proposal  are  noted 
below. 

•  All  new  UST  systems  must  be 
designed  and  constructed  to  retain  their 
structural  integrity  for  their  operating 
life  (that  is.  in  accordance  writh  existing 
national  consensus  codes  of  practice), 
including  the  use  of  corrosion  protection 
of  metal  components.  Cathodic 
protection  must  be  monitored  and 
maintained  to  ensure  that  UST  systems 
remain  free  of  corrosion. 

•  Proper  installation  standards  must 
be  followed  in  placing  a  new  UST 
system  into  service.  The  UST's  owner 
and  operator  must  certify  that  proper 
installation  procedur?s  were  followed 
and  identify  how  the  installation  was 
accomplished  (for  example,  installation 
by  a  licensed  or  certified  installer). 
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•  Owners  and  operators  of  both  new 
and  existing  UST  systems  must 
immediately  follow  proper  tank  filling 
practices  to  prevent  releases  due  to 
spills  and  overfills.  In  addition,  owners 
and  operators  of  all  new  UST  systems, 
and  existing  UST  systems  equipped  with 
external  release  detection,  must  use 
devices  that  prevent  spills  and  overfills. 

•  Tanks  can  be  repaired,  but  only 
once,  if  they  are  in  sound  enough 
condition  to  be  repaired.  Recommended 
industry  practices  must  be  followed  to 
conduct  repairs,  and  in  addition  several 
tests  must  be  conducted  to  ensure 
quality  repairs. 

•  Industry-recommended  practices 
with  regard  to  tank  system  closure  must 
be  followed  and,  accordingly,  the  UST 
system  must  be  removed  from  the 
ground  or  left  in  place  after  removing  all 
regulated  substances,  filling  with  an 
inert  substance,  and  closing  it  off  to  all 
future  outside  access.  In  addition  to 
these  recommended  industry  practices, 
all  owners  and  operators  must  perform 
an  assessment  at  the  time  of  tank 
closure  to  ensure  that  a  release  has  not 
occurred  at  the  site.  If  a  release  has 
occurred,  then  corrective  action  must  be 
taken. 

•  Release  detection  must  be  instituted 
at  all  UST  systems.  For  petroleum  UST 
systems  several  methods  will  be 
allowed,  although  requirements 
concerning  their  use  must  be  adhered  to 
by  tank  owners  and  operators. 
Petroleum  UST  systems  are  not  required 
to  have  secondary  containment  with 
interstitial  monitoring.  Secondary 
containment  and  interstitial  monitoring 
will  be  required  at  all  new  or  upgraded 
UST  systems  storing  hazardous 
substances,  unless  a  variance  is  granted. 
Implementing  agencies  may  provide 
these  variances  if  the  owner  or  operator 
can  demonstrate  that  a  release  detection 
method  can  be  applied  reliably. 

•  Phase-in  of  release  detection  at 
existing  UST  systems  must  occur  over  a 
3-  to  5-year  period.  Bare  steel  UST 
systems  unprotected  from  corrosion  are 
required  to  phase  in  release  detection 
within  the  shorter  time  period. 

•  Requirements  for  reporting  releases 
are  established.  Indications  of  a 
potential  release  would  have  to  be 
reported  to  the  implementing  agency, 
including  positive  results  from  release 
detection  methods  that  have  been 
immediately  investigated  by  owners  and 
operators.  After  reporting  releases, 
release  investigation  and  confirmation 
must  take  place  and,  where  necessary, 
corrective  action  must  begin. 

•  All  existing  UST  systems  must  be 
upgraded  or  replaced  to  the  new  tank 
standards  within  10  years,  or  within  3  to 
5  years  if  a  release  detection  method  is 


not  available  that  can  be  relied  upon  to 
detect  releases  from  the  UST  system. 
Upgrading  of  petroleum  UST  systems 
would  include  retrofitting  of  corrosion 
protection  and  spill  and  overfill  controls 
at  all  tanks;  upgrading  of  hazardous 
substance  UST  systems  would  also 
include  secondary  containment  and 
interstitial  monitoring  (unless  a  variance 
is  granted  by  the  implementing  agency 
based  on  a  demonstration  and  approval 
of  the  capability  of  the  hazardous 
substance  UST  system's  release 
detection  method). 

•  Finally,  today's  proposal  requires 
owners  and  operators  of  leaking  UST 
systems  to  follow  measures  for 
corrective  action.  Immediate  corrective 
action  measures  include  mitigation  of 
safety  and  fire  hazards;  removal  of 
saturated  soils  and  floating  free  product; 
and  an  assessment  of  the  extent  of 
further  corrective  action  needed.  A 
corrective  action  plan  would  be  required 
for  long-term  cleanups  addressing 
ground-water  contamination.  Cleanup 
levels  would  be  established  on  a  site-by- 
site  basis  as  approved  by  the 
implementing  agency  that  would 
oversee  the  cleanup  by  the  owner  and 
operator. 

EPA  believes  that  the  above 
requirements  adequately  protect  human 
health  and  the  environment.  Individual 
states  and  UST  owners  and  operators 
should  recognize,  however,  that  the 
most  cost-effective  approach  to 
protection  at  a  single  tank  site  or  in  a 
geographic  area  may  involve  features 
that  exceed  the  minimum  requirements 
that  apply  nationally.  For  example,  if  a 
shallow  drinking  water  source  supplying 
nearby  wells  underlies  a  tank  site,  the 
cost  of  a  potential  cleanup  may  greatly 
exceed  the  national  average.  At  a  few 
such  sites,  ground-water  cleanup  has 
become  a  long-term  program,  costing 
millions  of  dollars  because  of  the  great 
difficulty  of  restoring  high  quality 
aquifers.  In  these  cases,  a  preventive 
apiHxiach — such  as  the  installation  of 
secondary  containment  for  new  or 
replacement  tanks — may  be  advisable, 
even  though  today's  regulations  do  not 
propose  making  this  a  national 
requirement  EPA  therefore  encourages 
states  and  individual  owners  and 
operators  to  evaluate  local  conditions 
carefully  and  to  select  tank  systems  and 
associated  equipment  in  accordance 
with  local  conditions  and  needs,  rather 
than  merely  to  achieve  compliance  with 
federal  requirements. 

B.  Considerations  Underlying  EPA's 
Proposed  Approach 

In  developing  today's  proposal,  EPA 
took  several  important  considerations 
into  account.  As  several  studies  briefly 


discussed  in  Section  HI  indicate,  many 
existing  UST  systems  lack  corrosion 
protection,  release  detection,  and 
overfill  and  spill  controls.  Thus,  they  are 
the  most  likely  ones  to  leak  over  time, 
and  they  present  the  greatest  immediate 
threat  to  human  health  and  the 
environment.  A  sismificanf  number  of 
these  existing  UST  systems  are  already 
leaking  or  are  likely  to  leak  in  the  near 
future.  These  studies  also  show  that 
many  of  these  releases  are  likely  to 
reach  ground  water  and  some  will  pose 
threats  to  our  drinking  water  resources, 
health,  and  safety.  While  there  are  many 
technical  alternatives  available  for 
improving  this  situation,  the  relative 
long-term  performance  of  many  of  these 
alternatives  is  uncertain. 

In  reviewing  regulatory  choices,  EPA 
concluded  that  certain  management 
practices  are  essential  to  a  successful 
regulatory  program.  The  Agency 
concluded  that  any  regulatory  approach 
must  provide  for  the  improvement  of 
future  tanks  and  piping  by  requiring 
standards  for  the  proper  design, 
construction,  and  installation  of  new 
tank  systems,  as  well  as  corrosion 
protection  for  all  steel  tank  systems. 

The  Agency  also  concluded  that  the 
above  measures  alone  would  not 
completely  eliminate  all  releases  from 
new  tanks.  Because  of  the  problems  that 
may  still  occur,  particulariy  with 
improperly  installed  new  tank  systems, 
the  Agency  concluded  that  release 
detection  and  corrective  action  will  be 
needed  in  any  regulatory  approach  to 
new  tank  systems.  Because  it  is  difficult 
to  retrofit  existing  tank  systems  with 
measures  for  the  prevention  of  future 
releases,  the  Agency  concluded  that  any 
regulatory  approach  should  also  provide 
for  the  identification  of  currently  leaking 
UST  systems,  detection  of  future 
releases,  and  the  phased-in  replacement 
or  upgrading  of  existing  leak-prone  UST 
systems. 

As  new  and  improved  tank  systems 
replace  old  UST  systems,  EPA  expects 
that  releases  will  decrease  significantly. 
EPA  also  expects  a  greater  proportion  of 
releases  that  do  occur  will  result  from 
human  error  in  installation  or  operation 
rather  than  corrosion.  This  change  in 
emphasis — from  mechanical  to  human 
error — influenced  the  Agency's  decision- 
making because  regulatory  requirements 
and  programs  can  be  developed  to 
ensure  human  mistakes  are  minimized 
to  the  greatest  extent  possible. 

The  above  basic  considerations,  goals, 
and  assumptions  were  important  to  the 
Agency's  choice  of  today's  proposed 
regulatory  approach.  Their  contribution 
in  the  Agency's  decision-making  is  more 
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specificaHy  illustrated  in  ihe  discussions 
of  the  regulatory  options  that  follow. 

C  OpdoRS  Consuiered  for  New  and 
Existing  UST  Systems 

In  developing  today's  proposal.  EPA 
evaluated  several  regulatory  options  for 
a  general  approach  towards  regulating 
new  and  existing  UST  systems.  The 
following  subsections  describe  these 
options.  Further  consideration  will  be 
given  to  these  options  based  on  public 
comments  and  any  additional  data 
received  prior  to  Rnal  rulemaking. 

1.  New  Petroleum  UST  Systems 

EPA  considered  three  regulatory 
options  for  new  petroleum  tanks:  (1) 
protected  single-walled  tanks  with 
release  detection;  (2)  secondary 
containment  with  interstitial  monitoring: 
and  (3)  a  class  approach  based  upon  the 
degree  of  risk  posed  by  proximity  to 
valuable  ground-water  resources. 

Option  1:  Protected  Single-Walled  Tanks 
With  Release  Detection 

Under  the  first  option,  EPA  would 
require  new  tanks  to  be  constructed  of  a 
single  wall,  protected  from  corrosion, 
and  equipped  with  a  method  of  release 
detection.  (Of  cotirse.  owners  or 
operators  of  new  UST  systems  could 
voluntarily  exceed  these  requirements, 
for  example  l^  use  of  secondary 
containment  and  interstitial  monitoring.) 

Under  this  option.  EPA  must  make 
additional  decisions  concerning 
allowable  methods  of  release  detection 
and  the  frequency  with  which  those 
methods  would  be  used  For  example, 
EPA  would  have  to  decide  whether  to 
require  any  one  or  a  combination  of 
release  detection  methods,  such  as  tank 
tightness  testing,  inventory  controls, 
ground-water  monitoring  in  the 
saturated  zone,  liquid  monitoring  on  the 
water  table,  vapor  monitoring  in  the 
unsaturated  zone,  or  automated 
monitoring  within  the  tank.  EPA  would 
also  have  to  determine  the  frequency 
with  which  these  methods  must  be 
applied.  This  frequency  could  range 
from  continuous  monitoring  to  an 
infrequent  "check"  of  the  tank  system. 
These  decisions  concerning  release 
detection  are  discussed  in  Section  VI.D. 
The  following  discussion  focuses  on 
EPA's  choice  between  single-walled 
tanks  and  secondary  containment 
systems  for  petroleum  UST  systems. 

There  are  several  major  advantages  in 
allowing  the  use  of  protected  single- 
walled  tanks.  This  option  should 
prevent  most  of  the  releases  that 
commonly  occur  today.  It  provides  the 
regulated  community  flexibility  to 
choose  among  the  widest  range  of 
protective  release  prevention  and 


detection  options  to  comply  with  the 
regulations.  It  costs  less  initially  than 
the  other  options.  And,  because  this 
option  builds  on  existing  industry 
[tfacbces  and  is  consistent  with  most 
state  pro-ams  now  under  development, 
it  is  most  likely  (of  all  the  options)  to 
gain  voluntary  compliance  from  the 
regulated  community.  This  approach 
also  has  the  additional  advantage  of 
leavmg  more  options  open  to  the  states 
in  defining  classes  of  UST  systems  or 
locations. 

One  significant  disadvantage  of  thia 
option  is  that  the  performance  of  release 
detection  methods  is  relatively 
uncertain  and  detection  is  not 
guaranteed  at  every  site  that  may  have  a 
release.  Thus,  under  this  option,  there  is 
risk  that  some  releases  will  occur  that 
cause  significant  damage  to 
groundwater  resources  before  being 
detected  through  smell,  taste,  or  other 
means.  Another  disadvantage  is  that 
long-term  costs  may  be  greater  than  for 
the  secondary  containment  option  due 
to  the  use  of  unproven  release  detection 
methods,  and  to  increases  in  corrective 
action,  operational,  and  insurance  costs. 
Finally,  in  contrast  to  secondary 
containment  (which  is  designed  to 
capture  releases  before  they  have  such 
adverse  impacts  on  the  enviroranent) 
under  this  approach  more  drinking 
water  aquifers  may  be  affected,  even 
when  releases  are  ultimately  detected 
and  corrective  action  is  taken. 

However.  EPA  believes  that  there  will 
be  few  releases  from  a  protected  single- 
walled  tank  system  with  release 
detection  which  will  occur,  go 
undetected,  and  cause  significant 
damage  before  corrective  action  Is 
taken.  EPA  anticipates  that  many  of  the 
releases  occurring  today  will  be 
prevented  by  corrosion  protection 
measures.  For  example,  the  Canadian 
Province  of  Ontario's  UST  Program  has 
caused  72  percent  of  their  UST  universe 
to  be  made  of  noncorrodible  materials 
or  provided  with  corrosion  protection 
since  1974  and  government  officials 
report  there  has  not  yet  been  one 
release  discovered  from  all  these 
protected  tanks.  Officials  from  Denmark 
report  similar  successes  with  corrosion 
protection  technology,  which  has  been 
in  use  there  since  1974.  Thus,  EPA 
believes  releases  will  occur  much  less 
frequently  with  new  tanks  that  conform 
to  today's  proposed  regulatory 
standards  for  design,  construction, 
installation,  and  corrosion  protection. 
Because  of  human  error,  especially  with 
respect  to  installation  and  operation  of 
underground  piping  systems.  EPA 
anticipates  that  releases  will  continue  to 
occur  at  some  new  tank  systems. 
However,  release  detection  methods 


will  be  capable,  in  most  instances,  ui 
detecting  these  releases  and  the  number 
of  releases  that  go  undetected  should  be 
very  small. 

As  discussed  in  Section  VI,  the 
Agency  beheves  that  certain  release 
detection  methods  are  very  promising 
(although  not  yet  completely 
understood)  in  their  capacity  to  detect 
petroleum  releases.  For  example,  the 
Agency  believes  that  various  methods 
used  in  the  excavation  zone  can  be 
relied  upon  if  certain  conditions 
pertaining  to  the  network  of  monitors, 
the  backfill,  and  the  hydrogeology  are 
satisfied.  The  Agency  believes  that  the 
more  frequently  these  methods  are 
applied,  the  more  rehable  they  will  be  in 
detecting  releases.  Thus,  a  continuous 
monitor  or  a  method  that  is  sampled 
frequently  is  more  likely  to  detect 
releases  when  they  are  still  small  and 
more  easily  corrected. 

Based  upon  the  above  conclusions, 
the  Agency  has  decided  to  propose 
release  detection  methods  sampled  on  a 
frequent  to  continuous  basis  as  capable 
of  detecting  the  majority  of  leaks  that 
occur  from  new  petroleum  tank  systems. 
Therefore.  EPA  beUeves  that  protected 
single-walled  tanks  with  these  leak 
detection  ssrstems  will  protect  human 
health  and  the  environment  The  Agency 
sc^icits  any  information  that  may 
indicate  kss  frequent  monitoring  may  be 
sufficient  if  aew  UST  systems  are 
protected  from  corrosion  and  carefully 
installed. 

Option  2;  Secondary  Containment  With 
Interstitial  Monitoring 

The  second  option  considered  by  EPA 
was  to  require  all  new  UST  systems  to 
have  secondary  containment  with 
release  detection  in  the  interstitial  space 
between  the  tank  system  and  the 
secondary  containment  Under  this 
opUoa  the  owner  and  operator  could 
obtain  a  variance  from  the  secondary 
containment  requirement  upon 
demonstration  to  the  implementing 
agency  that  the  tank  system  has  a 
release  detection  system  that  works  as 
effectively  as  secondary  containment 
with  interstitial  monitoring. 

The  major  advantage  of  diis  option  is 
the  added  degree  of  protection  it  affords. 
Secondary  containment  provides  two 
complete  barriers  to  prevent  releases, 
and  a  simpler,  more  certain  system  for 
detecting  releases  between  the  barriers. 
Requiring  all  new  UST  systems  to  use 
secondary  contairmient  and  interstitial 
monitoring,  which  is  widely  believed  to 
be  the  most  accurate  monitoring 
available,  would  guarantee  that  fewer 
releases  would  go  undetected.  This  is 
potentially  important  because  cleanup 
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to  drinking  water  sianaards  can  be  very 
difflcult  and  expensive  to  achieve. 
Another  possible  advantage  of  this 
option  is  the  long-term  savings  from 
reduced  costs  for  corrective  action, 
insurance,  leak  detection,  operation  and 
maintenance.  EPA  estimates  that  the 
added  initial  costs  may  be  fully  offset  by 
these  savings  and  that  fewer  acres  of 
ground  water  and  soil  will  be  damaged, 
if  this  option  is  chosen.  In  addition,  this 
option  avoids  problems  that  could  arise 
if  owners  or  operators  are  unable  to  pay 
for  corrective  action,  because  this  is  the 
only  option  that  requires  containment  of 
all  releases.  Finally,  this  option  provides 
the  advantages  of  being  simple,  easy  to 
understand,  and  easy  to  administer  and 
enforce.  Frequent  to  continuous 
interstitial  monitoring  provides 
enforcers  with  a  mechanism  for 
checking  releases  instantly.  Further, 
EPA  has  found  no  corrective  action 
technology  capable  of  bringing  water 
quality  back  to  national  standards, 
which  makes  avoidance  of  releases  even 
more  important 

There  are  several  disadvantages, 
however,  to  requiring  secondary 
containment  as  a  general  rule.  First  its 
initial  costs  are  higher  than  those  for  the 
other  options.  Although  secondary 
containment  may  save  costs  in  the  long 
run  by  reducing  the  need  for  corrective 
action,  the  higher  initial  costs  would 
have  more  adverse  impacts  on  small 
businesses  than  any  of  the  other 
options.  (See  Regulatory  Impact 
Analysis.  Section  IX.)  Also,  the 
incremental  benefit  it  provides  over  the 
single-walled  tank  system  may  not  be 
substantial,  because  relatively  few 
releases  are  anticipated  from  new, 
single-walled,  protected  tank  systems 
and  leak  detection  systems  are  expected 
to  be  relatively  effective  with  the  single- 
walled  tanks.  In  addition,  the  secondary 
containment  option  conflicts  with  most 
emerging  state  and  local  programs  and 
significantly  curtails  state  flexibility  to 
allow  other  approaches.  Thus,  requiring 
secondary  containment  may  discourage 
states  from  adopting  an  UST  program  or 
may  delay  state  program  approvals. 
Accordingly,  EPA  could  be  placed  in  the 
difficult  position  of  directly 
administering  a  very  large  regulatory 
program.  Reliance  on  an  overburdened 
federal  program  could  result  in  slower 
compliance  with  regulatory 
requirements  for  new  UST  systems  and 
a  corresponding  delay  in  addressing 
leaking  UST  systems.  The  delay  in 
achieving  compliance  with  these 
requirements  may  be  exacerbated  by  a 
reluctant  regulated  community 
discouraged  from  replacing  existing 
tanks  because  of  the  higher  cost  of 


secondary  containment.  Also,  because 
this  approach  is  contrary  to  the  ongoing 
voluntary  selection  within  industry  of 
single-walled  protected  tank  systems,  it 
would  be  less  selfimplementing.  Finally, 
requiring  secondary  containment  would 
eliminate  the  use  of  protected  single- 
walled  technology,  which  EPA  considers 
to  be  a  relatively  effective  alternative 
now  widely  available  and  used. 

The  Agency  solicits  comment  and 
information  concerning  the  need  for,  and 
feasibility  of,  requiring  secondary 
containment  with  interstitial  monitoring 
at  all  new  UST  systems. 

Option  3:  The  Class  Approach 

The  third  option  was  to  require 
secondary  containment  at  a  class  of 
locations  where  tanks  pose  a 
particularly  high  risk  and  to  allow 
protected  single-walled  tanks  with 
release  detection  at  all  other  locations. 
Under  this  option,  EPA  would  need  to 
establish  criteria  for  the  high  risk 
settings,  usually  involving  ground  water, 
where  "extra"  protection  would  be 
required.  Several  alternative  criteria  are 
possible:  "Class  I"  ground-water  areas, 
as  defined  in  EPA's  Ground- Water 
Protection  Strategy;  "wellhead 
protection  areas"  designated  under  the 
new  program  established  by  the  Safe 
Drinking  Water  Act  Amendments  of 
1986;  or  areas  established  by  the  states, 
if  they  satisfy  certain  minimum  criteria 
estabUshed  by  EPA.  Alternatives  for 
determining  the  class  of  high  risk 
locations  and  an  approach  for  achieving 
implementation  by  state  programs  are 
discussed  in  more  detail  in  Section  V.E. 
below. 

The  major  advantage  of  a  class 
approach  is  that  it  allows  EPA  to  tailor 
more  closely  its  requirements  to  the  risk 
presented  at  a  particular  location, 
thereby  minimizing  overprotective 
regulation.  It  would  allow  EPA  to  take  a 
more  preventive  approach  (secondary 
containment)  at  locations  where  a 
release  would  present  the  greatest 
threat  This  approach  would  permit  the 
Agency  to  provide  this  extra  protection 
to  sensitive  areas  without  overregulating 
tanks  located  in  less  sensitive  areas. 
EPA  estimates  that  this  option  is 
potentially  the  lowest  cost  of  the  three 
options  because  the  requirements  that 
are  more  cosUy  in  the  initial  stages  of 
the  operational  life  of  a  new  UST  system 
are  tailored  to  apply  only  in  the  more 
sensitive  or  vulnerable  settings.  In 
addition,  the  class  approach  would 
encourage  state  e^orts  to  identify  and 
provide  greater  protection  to  their  most 
important  ground-water  resources, 
activities  that  EPA  supports  with 
funding  under  the  Clean  Water  Act  for 
development  of  state  ground-water 


protection  strategies.  Funding  for  state 
designation  of  wellhead  protection  areas 
under  die  Safe  Drinking  Water  Act  will 
begin  in  Fiscal  Year  1988. 

The  class  approach,  however,  has 
several  drawbacks.  First,  it  adds  a  layer 
of  complexity  to  the  regulations.  Unless 
there  were  a  simple  means  for 
determining  which  requirements  applied 
to  a  particular  UST  system  location,  it 
would  be  more  difficult  for  the  regulated 
community  to  know  how  to  comply 
without  significant  guidance  and 
support  from  the  implementing  agency. 
The  absence  of  such  technical 
assistance  could  complicate 
enforcement  for  the  implementing 
agency.  Further,  while  many  states  have 
either  already  identified  or  plan  to 
identify  areas  where  their  ground  water 
is  especially  important  (many  are  also 
expected  to  designate  wellhead 
protection  areas  under  the  new 
program),  only  a  few  have  at  this  point 
used  such  classifications  for 
establishing  different  regulatory 
requirements  for  underground  storage 
tanks.  States  seeking  program  approval 
that  have  established  more  protective 
requirements  for  some  tank  locations 
(based  on  state  classes  or  criteria) 
would  have  to  demonstrate  that  these 
requirements  are  appHed  at  least  as 
stringently  to  all  tank  systems  in 
locations  meeting  EPA's  criteria,  and 
modify  their  programs  if  needed.  Other 
states  would  need  to  set  up  mechanisms 
for  identifying  where  the  more 
protective  requirements  apply.  These 
added  steps  in  state  program 
development  and  in  EPA  approval  of 
state  programs  would  delay  or  make 
program  implementation  less  certain. 

While  the  class  approach  was 
considered  very  attractive,  it  was  not 
the  Agency's  selected  option  in  today's 
proposal  due  largely  to  concerns  about 
difficulty  of  implementation.  Because  of 
the  substantial  interest  that  has  been 
expressed  in  this  approach,  however, 
the  Agency  is  especially  interested  in 
receiving  comments  about  the  feasibility 
of  the  class  option,  and  is  soliciting 
comments,  in  particular,  on  a  specific 
approach  for  implementing  the  class 
option  that  is  discussed  in  detail  in 
Section  V.E.  below. 

Conclusion 

Because  of  the  large  number  of 
facilities  subject  to  diese  regulations,  the 
success  of  the  UST  program  depends  on 
a  high  level  of  voluntary  compliance  and 
an  effective  program  implementation  at 
a  state  or  local  level  of  government  For 
these  reasons,  the  Agency  was 
influenced  by  a  desire  to  create  a 
program  that  would  protect  human 
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health  and  the  environment  as  a  direct 
result  of  the  program's  being  (1) 
implemented  and  enforced  by  state  and 
local  governments,  and  (2)  readily 
accepted  and  understood  by  the 
regulated  community  as  building  on 
acceptable  current  practices.  Upon 
considering  the  options  for  new 
petroleum  UST  systems,  the  Agency  has 
concluded  that  the  requirement  of 
Corrosion-protected,  single-walled  tanks 
and  piping  with  release  detection  would 
be  protective  of  human  health  and  the 
envirf>nment,  would  be  compatible  with 
many  of  the  more  aggressive  state  and 
local  programs  that  have  been 
developed  or  that  are  under 
development,  and  would  be  more  likely 
to  gain  voluntary  compliance  from  larger 
businesses  already  moving  in  that 
direction  and  from  smaller  businesses 
concerned  about  initial  costs. 

The  Agency  is  concerned,  however, 
about  the  lack  of  data  concerning  the 
effectiveness  of  various  release 
detection  methods.  EPA  is  also 
particularly  interested  in  receiving 
comments  and  information  relevant  to 
the  above  consideration  of  options  for 
new  petroleum  UST  system  standards, 
including  the  performance  of  different 
types  of  protected  UST  systems.  Based 
on  comments  or  information  provided 
during  the  public  comment  period,  the 
Agency  may,  for  example,  decide  to 
promulgate  secondary  containment 
requirements,  or  the  class  option,  for  all 
new  UST  systems. 

2.  Existing  Petroleum  UST  Systems 

EPA  is  today  proposing  that  all 
existing  petroleum  UST  systems  be 
upgraded  to  new  UST  requirements  or 
replaced  in  10  years,  and  that  they 
institute  a  release  detection  method 
phased  in  within  3  or  5  years  depending 
on  the  type  of  UST  system.  This 
proposed  approach  results  from 
consideration  of  several  regulatory 
options  that  address  four  important 
issues  associated  with  existing 
petroleum  UST  systems: 

(1)  Mandatory  upgrading  or 
replacement  of  substandard  UST 
systems; 

[2]  Methods  of  release  detection; 

(3)  Frequency  of  release  detection: 
and 

(4)  Phase-In  of  release  detection. 
These  issues  are  briefly  discussed 

below. 

Issue  #1:  Mandatory  Upgrading  or 
Replacement  of  Substandard  UST 
Systems 

As  described  earlier  in  this  Preamble, 
existing  UST  systems  are  believed  to 
present  the  greatest  and  most  Immediate 
threat  to  human  health  and  the 


environment.  EPA  has  concluded  that 
future  releases  can  be  avoided  if 
existing  substandard  UST  systems  are 
upgraded  or  replaced  before  they  leak. 
For  example,  existing  steel  UST  systems 
that  are  unprotected  from  corrosion  can 
be  retrofitted  with  impressed  current 
protection  systems  that  can 
substantially  curtail  or  stop  the  effects 
of  corrosion.  Or,  an  existing  tank  can  be 
retrofitted  with  an  interior  coating  that 
provides  an  extra  layer  of  protection 
between  the  regulated  substance  stored 
and  the  environment.  (These  technical 
options  are  discussed  in  more  detail  in 
Section  VI.B.  and  C.) 

Four  regulatory  options  for  addressing 
the  issue  of  mandatory  upgrading/ 
replacement  of  existing  unprotected 
petroleum  UST  systems  were 
considered  during  development  of 
today's  proposal: 

•  Rapid  upg^ading/replacemen^, 

•  Gradual  upgrading/replacement: 

•  No  upgrading/replacement;  and 

•  A  class  approach. 

lliese  options  are  discussed  in  more 
detail  below. 

Option  1:  Rapid  Upgrading  or 
Replacement  This  option  would  require 
all  unprotected  substandard  UST 
systems  to  be  upgraded  to  the  new  tank 
standards  or  replaced  rapidly  (e.g., 
within  3  to  5  years).  Requiring  such 
changes  prior  to  thiree  years  is  probably 
not  feasible  given  the  large  universe  of 
UST  systems  subject  to  today's 
proposal.  For  example,  none  of  the  most 
aggressive  state  or  local  UST  programs 
have  attempted  to  implement  a  program 
as  ambitious  as  that. 

In  theory,  the  primary  advantage  of  a 
rapid  replacement  option  is  avoidance 
of  most  future  releases  by  requiring  the 
upgrading/replacement  of  many  existing 
UST  systems  before  they  leak.  Thus,  this 
approach  lowers  the  risks  to  human 
health  and  the  environment  by 
preventing  many  future  releases. 
Similarly,  it  could  also  result  in  lower 
and  more  certain  total  costs  to  the 
regulated  community  by  avoiding  the 
adverse  impacts  of  cleanup  costs. 

Given  the  large  number  of  existing 
unprotected  UST  systems,  the  major 
problem  with  this  approach  is  that  it 
probably  cannot  be  successfully 
implemented.  For  example,  all  1.4 
million  UST  systems  cannot  realistically 
be  retrofitted  with  release  detection 
methods  and  cathodic  protection  within 
a  few  years.  It  is  doubtful  that  enough 
equipment  and  qualified  installation 
personnel  would  become  available  to 
perform  such  an  enormous  task  in  a 
short  time.  None  of  the  existing  state  or 
local  UST  programs  has  undertaken  this 
approach.  Also,  because  it  requires  the 
most  initial  costs  from  the  regulated 


community  and  provides  a  short  amount 
of  time  for  accomplishing  these  changes, 
this  option  would  have  the  greatest 
inunediate  impact  on  small  businesses. 

Option  2:  Gradual  Upgrading  or 
Replacement.  This  option  would  require 
existing  substandard  UST  systems  to  be 
upgraded  or  replaced  more  gradually 
than  Option  1  (6  to  12  years).  EPA 
believes  that  this  approach  can  be 
implemented  for  the  large  number  of 
existing  UST  systems.  An 
implementable  regulatory  program  helps 
to  ensure  that  safeguarding  of  the 
environment  actually  takes  place.  The 
regulatory  impact  analysis  undertaken 
in  support  of  today's  proposal  indicates 
significant  improvements  can  result 
during  this  gradual  upgrading 
replacement  period  (see  Section  DC).  The 
primary  advantage  of  this  approach, 
therefore,  is  that  it  provides  a  great  deal 
of  environmental  benefit  in  a  manner 
that  can  realistically  be  accomplished 
by  the  regulated  community.  Also,  this 
more  gradual  approach  provides  more 
flexibility  to  state  and  local  UST 
programs  and  enables  them  to  establish 
their  own  priorities  for  mandating 
improvements.  Finally,  a  more  gradual 
phase-in  enables  small  businesses  to 
plan  ahead  and  prepare  for  making  the 
necessary  improvements. 

The  major  disadvantage  to  this 
approach  is  that  the  additional  time 
allowed  for  improvements  to  take  place 
also  provides  additional  time  for  more 
releases  to  occur  and  more  product  to  be 
released.  However,  this  problem  should 
be  reduced  by  the  much  wider  use  of 
release  detection  and  the  fact  that, 
under  today's  proposal,  release 
detection  requirements  are  pbased-in 
over  a  shorter  time  period  for  the  most 
risk-prone  tank  systems.  This  option 
correspondingly  requires  more  reliance 
on  corrective  action  to  protect  human 
health  and  the  environment. 

Option  3:  No  Upgrading/Replacement 
As  noted  earlier  In  Section  IV,  ongoing 
trends  in  industry  management  practices 
lead  the  Agency  to  believe  that  many 
existing  UST  systems  will  be  voluntarily 
upgraded  or  replaced  over  the  next 
several  years.  In  theory,  these  trends 
alone  could  be  relied  upon  to  upgrade 
and  replace  all  existing  UST  systems. 
However,  it  seems  unlikely  that  a  purely 
voluntary  program  could  guarantee 
nationwide  consistency  within  a  few 
years  for  the  substantially  large  and 
heterogeneous  universe  of  1.4  million 
UST  systems.  Also,  the  same  people 
who  cannot  afford  voluntary  upgrading 
or  replacement  will  not  be  able  to  afford 
the  costs  of  corrective  action  should 
their  UST  systems  leak.  Therefore,  to 
protect  hunun  health  and  the 


12676 


Register  /  Vol.  52.  No.  74  /  Friday,  April  17,  1987  /  Prop 


environment  the  Agency  rejected  a 
totally  voluntary  strategy  for  upgrading 
or  replacing  existing  UST  systems. 

Option  4:  Class  Approach.  Upgrading 
or  replacement  of  existing  UST  systems 
based  on  a  class  approach  would 
require  rapid  improvement  of  existing 
UST  systems  located  in  more  vulnerable 
areas  and  allow  a  more  gradual 
approach  towards  improvement  in  all 
other  areas.  As  with  the  class  approach 
for  new  tank  requirements,  the  major 
advantage  of  this  approach  is  that  it 
allows  EPA  to  tailor  more  closely  its 
requirements  to  the  risks  theoretically 
presented  at  particular  locations.  The 
establishment  of  easily  understandable 
and  readily  implementable  classes  that 
would  be  adopted  by  state  and  local 
UST  programs,  however,  is  difficult  to 
accomplish.  (See  Section  V.E.  for  further 
discussion  of  the  possible  basis  for  a 
class  approach  in  which  the  Agency  is 
speciHcally  soliciting  public  comment 
today.) 

Conclusion.  EPA  has  concluded  that 
many  existing  substandard  UST  systems 
are  likely  to  leak  in  the  future  if  steps 
are  not  taken  to  upgrade  or  replace 
them.  The  Agency  believes  that 
upgrading  or  replacing  this  existing 
universe  of  predominantly  bare  steel 
UST  systems  will  reduce  the  number  of 
releases  that  threaten  the  environment. 
Because  of  the  large  number  of  UST 
systems,  the  Agency  has  also  concluded 
that  it  is  simply  not  practicable  to 
mandate  that  this  change  take  place 
over  a  period  as  short  as  3  to  5  years. 
The  more  gradual  approach  being 
proposed  today  will  protect  the 
environment  by  allowing  the  regulated 
community  to  plan  for  and  carry  out  this 
change  efficiently.  It  will  also  enable  the 
development  and  sorting  out  of  the  most 
reliable  methods  of  release  detection 
from  among  the  many  that  are  being 
offered  commercially.  It  also  enables 
state  or  local  programs  to  establish 
priorities  for  implementing 
improvements  to  existing  UST  systems, 
which  should  also  lead  to  more  effective 
protection  of  the  environment. 

Issue  #2:  Methods  of  Release  Detection 

As  discussed  earlier  in  this  Preamble, 
EPA  has  concluded  that  a  fundamental 
goal  of  any  regulatory  approach  must 
include  the  establishment  of  a  reliable 
means  of  detecting  releases  at  UST 
systems,  including  existing  UST 
systems.  The  Agency  is  today  proposing 
to  allow  existing  petroleum  UST 
systems  to  use  the  same  release 
detection  methods  that  EPA  would 
allow  for  new  petroleum  UST  systems. 
(These  release  detection  methods  are 
discussed  in  detail  in  Section  VI.)  For 
example,  as  with  new  UST  systems,  the 


Agency  believes  that  various  methods 
used  in  the  excavation  zone  can  be 
relied  upon  at  existing  UST  systems  if 
certain  conditions  pertaining  to  the  level 
of  background  contamination,  the 
network  of  monitoring  wells,  type  of 
backfills,  and  site  characteristics  are 
satisfied. 

Particularly  for  petroleum,  the  Agency 
presently  believes  that  release  detection 
can  be  used  for  the  first  time  at  most 
existing  tanks  in  a  way  that  will 
significantly  reduce  the  number  of 
releases  that  go  undetected.  EPA  has 
identified  over  250  devices  that  are 
available  commercially  or  being 
developed  to  detect  releases  in  UST 
systems.  An  important  consideration  in 
developing  today's  proposal  was  to 
allow  this  burgeoning  Held  of  release 
detection  technology  to  continue  to 
develop.  However,  EPA  has  very  Httle 
performance  data  or  field  experience 
concerning  most  of  these  methods. 
Therefore,  another  important  objective 
was  to  ensure  that  only  sound  and 
reliable  release  detection  methods  are 
applied.  Today's  proposed  approach  to 
determining  what  methods  of  release 
detection  are  adequately  protective  has 
been  guided  by  these  two  important 
considerations. 

Issue  #3:  Frequency  of  Release 
Detection 

As  briefly  discussed  in  the  options  for 
new  tanks.  EPA  believes  that  the  more 
frequently  the  various  methods  of 
release  detection  are  applied,  the  more 
likely  they  are  to  detect  releases.  Thus, 
a  continuous  monitor  or  a  frequently 
sampled  method  is  more  likely  to  detect 
releases  when  they  are  still  small  and 
more  easily  corrected  than  less  frequent 
monitoring.  Therefore,  the  Agency  is 
proposing  that  release  detection 
methods  be  used  that  are  sampled 
frequently  to  continuously.  The  Agency 
hat  considered  the  risks  posed  by  less 
frequent  approaches  and  has  concluded 
that  they  may  not  be  adequate  to  protect 
human  health  and  the  environment, 
particularly  with  older,  less  protected 
existing  tank  systems. 

bifrequent  monitoring  (for  example, 
every  1  to  3  years]  may  not  be  repeated 
often  enough  to  determine  or  establish 
whether  a  particular  result  is  accurate. 
In  addition,  the  amount  of  release  that 
could  occur  between  such  infrequent 
monitoring  episodes  could  be 
substantial,  pose  risks  to  human  health 
and  the  environment,  and  require 
significant  and  costly  cleanups.  Given 
these  concerns  and  the  current  status  of 
existing  tank  systems  (EPA  believes 
most  of  them  are  leak-prone),  the 
Agency  has  concluded  that  frequent  to 
continuous  monitoring  should  be 


required.  However,  considering  the 
estimated  number  of  existing  tanks 
covered  by  these  regulations  (1.4 
million),  all  UST  systems  cannot 
realistically  be  retrofitted  within  a  few 
years  with  methods  that  apply  frequent 
to  continuous  monitoring.  In  fact, 
because  these  methods  have  not  been 
appHed  to  date  on  a  widespread  basis, 
the  Agency  is  concerned  that  not  enough 
equipment  and  qualified  installation 
personnel  would  become  available  over 
the  next  several  years  to  perform  such  a 
retrofitting  task  reliably  on  such  a  mass 
scale  basis.  Also  given  the  unproven 
nature  of  much  of  this  equipment,  the 
Agency  is  concerned  that  requiring  UST 
owner  and  operators  to  use  only 
frequent  to  continuous  monitoring 
methods  could  force  the  selection  and 
installation  of  unsound  methods. 

In  response  to  these  important 
practical  considerations,  the  Agency  has 
concluded  that  it  should  also  allow  the 
use  of  relatively  infrequent  tank 
tightness  testing,  in  conjunction  with 
manual  product  inventory  control 
techniques  on  an  interim  basis,  before 
existing  UST  systems  are  required  to 
gradually  upgrade  or  replace  to  the  new 
UST  standards  (including  frequent  to 
continuous  monitoring).  Tank  tightness 
testing  and  inventory  controls  are  the 
two  most  widespread  and  available 
release  detection  methods  and  they 
have  been  traditionally  used  within 
large  segments  of  the  regulated 
community.  However,  inventory  control 
must  be  practiced  daily  to  be  used  for 
release  detection  purposes.  On  the  other 
hand,  because  of  the  high  costs  and 
difficulties  associated  with  doing  a 
precision  tightness  test,  this  method  of 
detection  can  only  be  required  on  a 
relatively  infrequent  basis.  Thus,  today's 
approach  allows  the  use  of  relatively 
infrequent  (every  3  to  5  years)  precision 
tightness  testing  only  if  this  testing  is 
combined  with  daily  inventory  controls 
and  monthly  reconcihation  practices. 
This  "infrequent"  release  detection 
method  is  allowed  at  existing  UST 
systems  only  during  the  10-year  period 
of  gradual  upgrading  and  replacement. 

Tank  tightness  testing  and  inventory 
controls  both  have  distinct  advantages 
for  existing  UST  systems,  because  they 
do  not  require  retrofitting  and  operation 
of  permanent  equipment  by  the  UST 
owner  and  operator.  These  advantages 
contrast  with  the  difficulty  that 
numerous  small  businesses  in  this 
regulated  community  would  face  if  they 
all  had  to  retrofit  and  operate  (for  the 
first  time)  frequent  to  continuous 
monitoring.  Thus,  today's  proposed 
approach  of  infrequent  tightness  testing 
and  frequent  inventory  controls  allows 
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them  more  flexibility  during  the  10-year 
interim  period  as  they  decide  whether  to 
upgrade  or  replace  their  UST  systems  to 
the  new  tank  standards  or  to  close  their 
systems. 

As  discussed  in  more  detail  in  Section 
VI,  however,  the  Agency  is  concerned 
with  the  reliability  of  manual  inventory 
controls  and  believes  that  tank  testing 
cannot  realistically  be  used  for  a 
majority  of  existing  UST  systems  more 
frequently  than  once  every  3  to  5  years. 
Thus,  EPA  believes  that  even  with  the 
combined  use  of  these  methods,  releases 
from  existing  UST  systems  can  go 
undetected.  Therefore,  EPA  is  proposing 
to  prohibit  the  use  of  infrequent  tank 
testing  combined  with  inventory 
controls  as  a  method  of  release 
detection  for  new  or  upgraded  UST 
systems.  Frequent  tank  testing  with 
inventory  controls  will  be  allowed. 
Thus,  inh'equent  tank  testing  and 
frequent  inventory  reconcihation  is 
proposed  only  as  an  interim  measure 
that  responds  to  the  practical  problems 
of  program  implementation  resulting 
from  the  attempt  to  establish  release 
detection  at  a  very  large  number  of 
existing  UST  systems  within  a  short 
timeframe.  The  Agency  is  interested  in 
receiving  data  and  comments  on  this 
issue,  particularly  whether  retrofitting 
more  frequent  release  detection  systems 
over  a  3-5  year  time  period  would  be 
feasible  or  appropriate. 

Issue  #4:  Hiase-In  of  Release  Detection 

Today,  EPA  is  proposing  to  phase  in 
release  detection  at  existing  petroleum 
UST  systems  over  a  3-  to  5-year  period. 
EPA  has  chosen  an  approach  that  would 
require  tanks  with  the  greatest 
propensity  to  leak  to  have  release 
detection  in  place  sooner  than  others. 
For  example,  steel  UST  systems  that  are 
not  protected  from  corrosion  would 
have  to  be  provided  with  release 
detection  within  3  years,  whereas 
protected  UST  systems  already  in  the 
ground  would  have  up  to  5  years  to  add 
release  detection.  Because  of  the  large 
number  of  existing  UST  systems  to  be 
regulated,  the  Agency  has  concluded 
that  the  implementation  of  release 
detection  requirements  should  be 
phased  in.  As  a  practical  matter,  the 
various  methods  allowed  by  the 
proposed  rule  are  not  yet  widely 
practiced  or  readily  available  on  a  mass 
scale  basis.  The  Agency  considered 
three  different  regulatory  options 
regarding  the  phase-in  of  release 
detection:  (1)  rapid  phase-in  (over  1  to  2 
years];  (2}  gradual  phase-in  (over  3  to  5 
years);  and  (3)  a  class  approach 
(combination  of  options  1  and  2  based 
on  location). 


A  more  detailed  discussion  of  some  of 
the  methods  available  for  implementing 
these  approaches  to  the  phase-in  of 
release  detection  is  provided  in  Section 
VI  of  this  Preamble.  Although  the 
Agency  recognized  the  benefits  that 
could  result  from  requiring  release 
detection  for  existing  tanks  very  quickly, 
as  a  practical  matter,  EPA  has 
concluded  that  implementation  of  these 
requirements  will  take  at  least  3  to  5 
years.  Evaluation  of  several  of  the  most 
active  state  or  local  UST  programs 
indicates  that  this  timeframe  is  the 
minimum  necessary.  Several  industry 
upgrading  programs  also  are  phasing  in 
release  detection  over  a  number  of 
years. 

Tank  owners  and  operators  are 
required  by  today's  proposed  regulation 
to  comply  with  the  release  detection 
requirement  within  3  years  for  tanks 
without  corrosion  protection  and  within 
5  years  for  corrosion  protected  or 
noncorrible  tanks.  Tanks  that  cannot 
meet  the  release  detection  requirement 
will  be  required  to  close  within  the  same 
3  or  5  year  period. 

As  stated  previously,  EPA  has 
concluded  that  implementation  of 
release  detection  will  take  at  least  3  to  5 
years  to  phase  in.  However,  EPA  has 
also  concluded  that  certain  types  or 
classes  of  tanks  may  pose  a  more 
substantial  threat  to  public  health  and 
the  environment  than  others,  and  in 
some  situations,  that  threat  might  be 
imminent.  As  a  result,  EPA  may  require 
in  the  final  regulations  certain  types  or 
classes  of  tanks  to  comply  with  release 
detection  requirements  prior  to  the  end 
of  either  the  3-  or  5-year  phase  in 
periods  proposed  today.  EPA  intends  to 
study  this  issue  further  to  identify  those 
tanks  for  which  it  may  require 
compliance  on  an  accelerated  basis.  The 
factors  EPA  plans  to  consider  in 
identifying  these  groups  will  at  a 
minimum  include:  tank  age; 
vulnerability  of  hydrogeology:  distance 
to  drinking  water  wells;  and  distance  to 
vital  ecological  systems.  EPA  solicits 
comments  on  the  appropriateness  of 
these  factors  and  what  additional 
factors  it  should  consider.  EPA  also 
strongly  encourages  states  to  set 
priorities  for  implementing  all  of  the 
technical  requirements  of  today's 
proposed  regulation. 

EPA  rejected  requiring  the  use  of 
inventory  controls  at  all  UST  systems 
during  the  phase-in  period  because  of 
the  difficulty  of  getting  the  regulated 
community  to  implement  such  a 
requirement  successfully.  Most  owners 
and  operators  do  not  conduct  inventory 
controls  and  various  studies  have  led 
EPA  to  suspect  that  many  are  not 


monitoring  inventory  controls  carefully 
enough  for  leak  detection  purposes. 
Thus,  in  the  absence  of  a  massive 
training  and  technical  assistance 
program  by  EPA,  use  of  this  method  is 
proposed  to  be  phased  in  with  the 
periodic  use  of  tank  tightness  testing. 
EPA  also  considered  using  a  class 
approach  to  phasing  in  release  detection 
requirements.  Under  this  approach,  EPA 
would  phase  in  release  detection  at 
locations  deserving  extra  protection 
first.  This  approach,  however, 
encountered  the  same  constraints 
identified  for  its  use  with  the  other 
regulatory  components  discussed 
earlier.  (See  Section  V.E.  for  a  further 
discussion  of  the  class  approach.) 

3.  New  and  Existing  Hazardous 
Substance  UST  Systems 

EPA  is  proposing  secondary 
containment  for  all  new  and  upgraded 
existing  hazardous  substance  UST 
systems,  unless  the  UST  owner  and 
operator  can  demonstrate  by  means  of  a 
variance  that  a  reliable  method  of 
release  detection  can  be  applied  to  a 
particular  protected  single-walled  tank. 
Such  a  variance  would  be  based  upon 
consideration  of  the  tank's  contents,  the 
site  characteristics  in  the  immediate 
vicinity  of  the  UST  system,  and  the  type 
of  release  detection  method  and  design 
chosen.  The  Agency  considered  the 
same  regulatory  options  for  new  and 
existing  hazardous  substance  UST 
systems  that  it  did  for  petroleum  UST 
systems.  The  factors  that  caused  the 
Agency  to  select  a  different  approach 
for  hazardous  substance  UST  systems 
are  discussed  below. 

EPA  considered  several  important 
differences  between  petroleum  UST 
systems  and  hazardous  substance  UST 
systems.  In  general,  the  Agency  has 
much  less  information  and  analysis  on 
all  aspects  of  hazardous  substance  UST 
systems  than  it  has  on  petroleum  UST 
systems.  First  and  most  importantly,  the 
Agency  has  little  information 
demonstrating  that  release  detection 
methods  are  available  for  detecting 
releases  from  new  or  existing  hazardous 
substance  UST  systems.  Also,  very  few 
established  industry  practices  or  state 
and  local  UST  programs  appear  to 
exphcitly  apply  to  these  UST  systems. 
Potential  impacts  on  small  businesses 
are  much  less  of  a  factor  because  few 
small  businesses  have  hazardous 
substance  UST  systems,  and  when  they 
do  they  typically  have  only  one  UST 
system. 

The  Agency  acknowledges  that  some 
hazardous  substances  are  very  similar 
to  petroleum  and  that  release  detection 
methods  for  those  substances  could 
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perform  equally  well  in  detecting 
releases.  For  this  reason,  the  Agency 
has  included  a  variance  provision  in  the 
rule.  There  are  many  hazardous 
substances,  however,  for  which  these 
methods  would  not  be  reliable.  For 
example,  excavation  zone  liquid 
monitors  cannot  be  used  with  hazardous 
substances  that  have  a  specific  gravity 
greater  than  water  because  of  the 
likelihood  that  releases  of  these 
substances  would  not  be  intercepted  by 
monitoring  devices  located  on  the 
ground-water  table.  Similarly,  vapor 
monitors  would  not  be  effective  in 
detecting  substances  that  are  not 
volatile  enough  to  create  detectable  gas 
vapors  in  the  excavation  area 
surrounding  the  UST  system. 

As  mentioned  earlier  in  the  discussion 
of  regulatory  options  for  petroleum  UST 
systems,  EPA  anticipates  that  many 
future  releases  can  be  avoided  by 
corrosion  protection  measures  applied 
to  new  UST  systems  and  upgraded 
existing  UST  systems.  However,  EPA 
anticipates  that  some  releases  will 
continue  to  occur  at  new  protected  UST 
systems  or  upgraded  existing  UST 
systems  because  of  faulty  installation, 
inadequate  design  and  maintenance  of 
corrosion  protection,  or  other 
unexpected  events.  Given  the  current 
lack  of  information  concerning  the 
availability  of  reliable  release  detection 
methods  for  hazardous  substances,  EPA 
is  concerned  that  these  releases  could 
go  undetected  unless  secondary 
containment  equipped  with  interstitial 
monitoring  is  used.  However,  to  provide 
flexibility,  the  Agency  is  proposing  the 
following  variance  to  secondary 
containment  the  long-term  use  of 
release  detection  with  corrosion 
protected  single-walled  UST  systems 
can  be  allowed  with  hazardous 
substance  UST  systems  if  it  is 
demonstrated  that  the  release  detection 
system  will  be  adequately  protective  of 
human  health  and  the  envirormient.  The 
demonstration  must  prove  to  the 
implementing  agency  that  the  detection 
method  selected  complies  with  the 
performance  standards  and  the 
requirements  provided  In  the  regulations 
for  the  particular  hazardous  substance 
stored  in  that  UST  system  and  at  that 
site.  The  Agency  requests  comment  on 
whether  variances  should  be  granted  to 
more  than  one  owner  and  operator  who 
petition  jointly  and  have  similar  tank/ 
substance/release  detection 
characteristics.  EPA  solicits  comment  on 
whether  UST  system  owners  and 
operators  would  find  such  a  provision 
useful  and  whether  public  notice  of  such 
variances  would  be  appropriate. 


In  the  short  term,  while  existing 
hazardous  substance  UST  systems  are 
being  upgraded  to  the  new  tank 
standards  (using  either  secondary 
containment  or  protected  single-walled 
UST  systems  under  the  variance 
procedure],  EPA  has  decided  to  propose 
the  use  of  other  methods  of  release 
detection — including  tightness  testing 
combined  with  inventory  controls — 
provided  the  limitations  in  the 
regulations  concerning  the  use  of  these 
methods  are  met.  As  stated  earlier,  EPA 
expects  that  many  hazardous 
substances  have  properties  that  are  very 
similar  to  petroleum  and  therefore  may 
be  able  to  make  reliable  use  of  the  same 
release  detection  methods  currently 
available  or  being  develop>ed  for 
petroleum  UST  systems.  EPA  believes 
that  this  interim  allowance  of  a  variety 
of  release  detection  methods  is 
necessary  due  to  the  large  universe  of 
tanks  that  must  ultimately  be  retrofitted 
or  replaced  with  secondary 
containment.  If  reliable  release 
detection  or  tightness  testing  is  not 
available  or  carmot  be  developed,  the 
owner  or  operator  must — within  3  years 
if  the  UST  system  is  bare  steel  or  within 
5  years  if  the  UST  is  protected  from 
corrosion  or  made  out  of  noncorrodible 
materials — retrofit  or  replace  with 
secondary  containment  and  interstitial 
monitoring  to  ensure  releases  are 
reliably  detected  and  human  health  and 
the  environment  protected. 

The  Agency  also  considered  the 
advantages  and  disadvantages  of  other 
regulatory  issues  considered  in 
developing  the  proposed  regulation  of 
existing  petroleum  UST  systems.  The 
Agency  concluded  that  the  regulatory 
options  and  approaches  being  proposed 
today  for  existing  petroleum  UST 
systems  are  also  appropriate  for  existing 
hazardous  substance  UST  systems:  (1] 
gradual  mandatory  upgrading  or 
replacement  of  unprotected  UST 
systems;  (2)  frequent  to  continuous 
monitoring,  with  the  interim  allowance 
of  inventory  controls  and  tank  testing 
where  feasible;  and  (3)  phase-in  of 
release  detection  over  a  3-  to  5-year 
period  depending  on  tank  type. 

EPA  believes  the  use  of  the  same 
basic  underlying  approach  to  technical 
tank  standards  for  both  petroleum  and 
hazardous  substance  UST  systems  will 
minimize  confusion  within  the  regulated 
oonununity  and  with  the  state  and  local 
UST  programs.  It  also  provides 
significant  flexibility,  as  discussed 
earlier,  and  should  therefore  foster 
voluntary  compliance  and  more  rapid 
implementation  that  should  greatly 
improve  protection  of  human  health  and 
ttie  environment. 


D.  Options  Considered  for  Corrective 
Actioo 

Today's  proposal  provides  for 
separate  cc.Tective  action  processes  for 
UST  systems  that  contain  petroleum  and 
those  that  contain  hazardous 
substances.  These  requirements  apply  to 
regulated  UST  systems  (as  defined  by 
this  rule]  and  UST  systems  for  which 
tank  technical  standards  have  been 
deferred  by  the  Agency  to  a  subsequent 
rulemaking. 

The  Agency  recognizes  that  this 
decision  to  propose  separate  corrective 
action  requirements  for  petroleum  and 
hazardous  substance  UST  systems 
differs  from  its  approach  to  technical 
tank  standards  for  which  many  of  the 
standards  are  common  for  both 
petroleum  and  hazardous  substance 
USTs.  The  Agency  believes,  however, 
that  such  a  separation  is  desirable  for 
UST  corrective  action  as  a  means  of 
avoiding  confusion  over  which 
procedures  must  be  followed  at  a 
particular  site.  The  Agency  solicits 
comments  on  this  approach,  however, 
and  any  specific  proposals  for  an 
alternative  approach.  Specifically,  the 
Agency  requests  comment  on  whether 
the  requirements  should  be  integrated 
into  one  subpart 

An  important  goal  of  the  Agency's 
UST  program  is  to  safeguard  public  and 
private  drinking  water  supplies  as 
necessary  to  protect  human  health.  In 
addition,  the  Agency  believes  strongly 
in  the  value  of  protecting  the 
environment  through  its  UST  programs, 
and  in  addressing  the  safety  concerns 
(e.g.,  fire  and  explosion)  that  can  be 
associated  with  regulated  substances 
stored  in  underground  tanks.  The 
corrective  action  processes  and 
requirements  for  petroleum  and 
hazardous  substance  UST  systems  have 
been  crafted  to  fulfill  these  objectives. 

As  discussed  in  the  following 
sections,  the  Agency  selected  a  site- 
specific  approach  to  the  setting  of 
cleanup  target  levels  for  corrective 
action  of  UST  releases.  In  considering 
this  and  the  other  options  for  UST 
corrective  action,  the  Agency  started 
from  the  following  assumptions: 

•  Protection  of  human  health  and  the 
environment  is  aided  through  state  and 
local  participation  in  this  program.  A 
corrective  action  program  that  is 
sufficiently  flexible  to  accommodate 
many  existing  (and  future)  state  and 
local  approaches  to  UST  corrective 
action  is  critical.  This  will  allow  for 
program  and  cleanup  oversight  to  occur 
at  the  level  best  suited  to  the  size  and 
diversity  of  the  regulated  community. 
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and  the  diversity  of  UST  environments 
nationwide. 

•  The  corrective  action  program  must 
accommodate  expected  changes  in  the 
nature  of  the  UST  release  problem.  In 
the  First  five  years  of  the  federal 
program,  the  Agency  expects  that  the 
UST  corrective  action  program  will  be 
confronted  with  a  growing  number  of 
identified  release  sites.  Many  of  these 
will  be  discovered  with  sizeable 
releases  over  a  long  period  of  time.  As 
the  tank  standards  are  implemented  and 
enforced,  however,  the  later  years  of  the 
program  should  see  fewer  releases  and 
these  releases  should  be  detected 
earlier.  The  UST  corrective  action 
requirements  should  function  well  in 
both  stages  of  the  program's  lifetime. 

•  The  corrective  action  process 
should  be  constructed  to  get  quickly  to 
the  task  of  cleaning  up  a  release, 
although  the  cleanup  itself  may  take 
time.  If  corrective  action  measures  can 
be  taken  quickly  that  can  prevent  a 
release  from  reaching  ground  water,  or 
to  remove  a  continuing  source  of 
contamination,  such  action  may 
ultimately  reduce  the  scope  of  the 
problem  (and  possibly  even  the  final 
remedial  cost). 

1.  UST  Systems  Containing  Petroleum 

Today's  proposal  divides  regulatory 
requirements  for  petroleum  UST 
corrective  action  into  two  stages.  The 
first  stage  consists  of  the  immediate 
abatement  actions  all  owners  and 
operators  must  take  in  response  to  a 
release  from  a  petroleum  UST  system. 
The  second  stage  concerns  requirements 
that  specify  longer-term  corrective 
action  measures  owners  and  operators 
must  undertake  if  the  implementing 
agency  determines,  on  the  basis  of 
submitted  data,  that  additional 
corrective  action  is  required  to  protect 
human  health  and  the  environment. 
Review  and  evaluation  of  owners'  and 
operators'  reports,  corrective  action 
plans,  and  establishment  of  cleanup 
requirements  are  left  to  the 
implementing  agencies. 

In  choosing  its  corrective  action 
approach,  EPA  was  most  influenced  by 
the  need  to  develop  a  program  that  can 
be  implemented  at  a  state  or  local  level 
at  a  very  large  number  of  sites  with  a 
diversity  of  environments.  The  Agency 
considered  using  the  National 
Contingency  Plan  (NCP)  (40  CFR  300) 
process  or  the  process  established  by 
current  RCRA  hazardous  waste  tank 
regulations  (40  CFR  264.196)  to  structure 
the  petroleum  UST  corrective  action 
process.  The  Agency  concluded, 
however,  that  implementation  of  the 
procedures  required  by  the  NCP  and 
RCRA  tank  regulations  would  not  be 


appropriate  for  the  very  large  number 
and  diversity  of  petroleum  UST  sites.  In 
addition,  the  lack  of  explicit  provisions 
in  the  NCP  and  RCRA  process  for  free 
product  removal,  a  common  practice  for 
petroleum  UST  cleanups,  convinced  the 
Agency  that  a  slightly  modified  process 
is  needed  for  responding  to  petroleum 
UST  releases.  While  the  proposed 
petroleum  UST  corrective  action  process 
differs  from  those  of  the  NCP  and 
RCRA  the  basic  structure  is  the  same 
for  all  three:  control  the  release  source, 
determine  the  extent  of  contamination, 
determine  the  extent  of  remediation 
required,  and  take  the  necessary 
cleanup  actions. 

Stage  I:  Investigation  of  Releases  and 
Immediate  Corrective  Action 

The  first  stage  of  the  corrective  action 
process  concerns  immediate  steps  to 
abate  imminent  safety  and  health 
hazards  whenever  a  release  from  a 
petroleum  UST  is  indicated  or 
suspected.  To  comply  with  these 
requirements,  the  petroleum  UST 
owners  and  operators  must:  (1) 
immediately  notify  the  appropriate 
agency  of  the  possible  release;  (2)  stop 
the  release;  (3)  address  safety  hazards 
from  fire  or  explosion;  (4)  remove  visibly 
contaminated  soil  from  the  immediate 
area;  and  (5)  investigate  to  determine 
the  existence  and  extent  of  floating  free 
product. 

If  this  investigation  detects  a  free 
product  plume,  the  owners  and 
operators  must  submit  a  report  to  the 
implementing  agency,  unless  the 
implementing  agency  determines  that  a 
report  is  not  required.  In  all  cases,  the 
owner  or  operator  shall  initiate  the 
removal  of  the  free  product  to  the 
maximum  extent  practicable.  This 
requirement  to  remove  free  product  to 
the  maximum  extent  practicable  in  all 
cases  reflects  the  following  conclusions: 
(a)  free  product  is  a  safety  hazard  if  left 
uncontrolled,  (b)  free  product  is  a 
continuing  source  of  potential  dissolved 
ground-water  contamination,  (c)  free 
product  removal  is  a  relatively 
inexpensive  corrective  action  measure, 
and  (d)  free  product  removal  is  a 
common  practice  today  in  nearly  all 
UST  release  cases  studied  by  the 
Agency. 

The  owners  and  operators  must  also 
investigate  and  characterize  any  plume 
of  dissolved  contamination  in  the 
ground  water  and  the  extent  of  any 
remaining  soil  contamination.  The 
results  of  this  investigation  must  be 
reported  to  the  appropriate 
implementing  agency.  The  implementing 
agency  will  use  this  information  as  the 
basis  for  determining,  through  a  site- 
specific  assessment,  if  the  owners  and 


operators  will  be  required  to  carry  out 
additional  steps  of  the  UST  corrective 
action  process. 

In  the  course  of  the  development  of  an 
approach  to  petroleum  UST  corrective 
action,  the  Agency  requested  and 
received  extensive  input  from 
participants  in  state  UST  programs. 
Based  on  this  input,  the  Agency  chose 
an  approach  that  reflects  steps 
consistently  taken  by  states  upon  the 
discovery  of  a  petroleum  release 
regardless  of  differences  in  standards 
and  regulations.  There  was  consensus 
within  and  outside  the  Agency  on  the 
need  for  these  requirements. 
Nevertheless,  public  comment  is  sought 
on  the  following  issues: 

•  Is  the  definition  of  free  product 
provided  in  this  proposal  adequately 
precise  in  the  context  of  the  first  stage  of 
the  proposed  corrective  action 
requirements,  and,  if  not,  what 
definition  would  be  more  appropriate? 

•  Should  the  scope  of  the  corrective 
action  measures  required  in  Stage  I  (to 
be  implemented  for  all  petroleum 
releases]  be  expanded  or  reduced,  and. 
if  so.  why? 

•  Should  the  requirement  to 
undertake  an  investigation  of  the  extent 
of  contamination  explicitly  include 
ground-water  sampling  and  analysis, 
and,  if  so.  under  what  conditions? 

•  Should  the  steps  required  for  the 
Investigation  of  contamination  be  more 
explicitly  detailed  in  the  regulation 
(which  currently  only  Indicate  that  such 
an  investigation  is  required)? 

Stage  II:  Longer-Term  Corrective  Action 
Options 

The  second  stage  of  the  proposed 
corrective  action  process  addresses 
longer-term  corrective  actions.^  If  the 
owners'  and  operators'  investigation  of 
a  petroleum  UST  release  indicates  that 
there  is  dissolved  contamination  in 
ground  water  and  remaining  subsurface 
soil  contamination,  longer-term 
corrective  actions  may  be  required.  EPA 
considered  three  regulatory  options  for 
establishing  longer-term  cleanup 
requirements  in  the  corrective  action 
process:  (1)  national  cleanup  standards 
with  a  variance  provision;  (2)  site- 
specific  standards  to  match  the  risk 
presented;  and  (3)  a  predetermined  class 
approach.  All  three  options  are  currently 


'  The  reference  to  "longe^te^n  corrective 
actions"  considers  additional  response  measures 
that  either  take  more  time  to  implement  and 
complete  than  most  of  the  first  stage  actions  [e^ 
ground-water  removal  and  treatment),  or  are  more 
permanent  in  their  duration  whether  or  not  they 
take  a  long  time  to  implement  (e.g.,  providing 
alternative  drinking  water  supphe*). 
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in  use  in  some  form  by  various  states  in 
their  UST  programs. 

EPA  proposes  to  use  the  second 
option,  under  which  a  site-specific  risk 
analysis  is  the  basis  for  setting  cleanup 
requirements  for  longer-term  corrective 
action.  The  Agency  has  selected  this 
option  based  upon  a  comparison  of  the 
merits  of  all  three  options  and  an 
evaluation  of  state  program  experience. 
The  Agency,  however,  solicits  comments 
with  supporting  data  (where  available) 
on  all  three  options.  The  three  options 
are  described  below. 

Option  1 — National  Cleanup 
Standards  with  a  Variance  Pivvision. 
The  first  option  is  to  base  cleanup  levels 
for  all  sites  upon  uniform  national 
cleanup  standards.  Under  this  approach, 
owners  and  operators  would  be  required 
to  clean  up  soil  and  ground  water 
contaminated  by  an  UST  release  until 
specified  health-based  standards  are 
met,  unless  a  variance  is  granted. 

Cleanup  standards  would  be  national 
health-based  standards.  They  could 
include  all  constituents  for  which  EPA 
has  previously  developed  health-based 
standards  under  other  regulatory 
programs  (e.g..  Maximum  Concentration 
Limits  established  under  the  Safe 
Drinking  Water  Act)  and  others  for 
which  there  is  sufficient  data  available 
to  develop  standards.  Alternatively,  the 
use  of  standards  for  petroleum  releases 
could  be  limited  to  a  few  indicator 
chemicals  such  as  benzene,  toluene,  and 
xylene.  Where  health-based  standards 
are  luiavailable,  background 
concentrations  could  be  used  to 
establish  cleanup  levels. 

A  variance  procedure  would  provide  a 
method  to  adjust  national  cleanup 
standards  to  match  site-specific  risk  and 
thereby  minimize  unnecessary  cleanup. 
This  procedure  could  employ  the  model 
used  in  states  like  Florida  where 
variances  can  be  granted  under  the 
following  two  conditions. 

The  first  type  of  variance  is  based  on 
the  technical  feasibility  of  achieving  the 
cleanup  standards.  This  variance  is 
granted  if  UST  corrective  action 
measures  begin  with  a  cleanup  level 
based  on  health-based  standards,  but 
the  cleanup  reaches  a  point  at  which 
progress  toward  the  health-based 
standards  is  no  longer  being  made. 
Owners  and  operators  who  can 
demonstrate  this  condition  would  be 
allowed  to  discontinue  remedial 
measures  provided:  (1)  they  can  show 
that  the  remaining  contamination  does 
not  pose  a  substantial  present  or 
potential  hazard  to  human  health  and 
the  environment,  and  (2)  they  institute 
monitoring  procedures  to  ensure  that  the 


conditions  remain  stable  or  improve.*  If 
conditions  deteriorate,  cleanup 
measures  would  be  resumed. 

A  second  type  of  variance  is  risk- 
based.  It  would  be  granted  if  the  owners 
and  operators  can  show  that  there  is  no 
exposure  pathway  or  that  site-specific 
conditions,  such  as  existing  and 
potential  ground  water  and/or  surface 
water  use,  are  such  that  the  UST  release 
does  not  pose  a  substantial  present  or 
potential  hazard  to  human  health  and 
the  environment.  If  these  conditions  are 
met,  cleanup  to  the  specific  health-based 
standards  would  not  be  required.  (The 
Agency  would  provide  guidance  on  the 
variance  procedures  to  be  used.) 

The  principal  advantage  of  a 
nationwide  numeric  standard  approach 
is  that  it  provides  some  certainty  about 
minimum  cleanup  levels.  Without  any 
site-specific  analysis,  such  minimum 
cleanup  levels  may  result,  however,  in 
excessive  cleanup  at  some  sites.  For 
example,  requiring  cleanup  to  strict 
health-based  standards  may  be 
excessive  at  a  site  where  ambient 
conditions  already  preclude  potable  use 
of  ground  water. 

To  minimize  the  extent  to  which 
excessive  cleanups  are  conducted  under 
this  option,  a  variance  provision  is 
included  so  that  an  opportunity  to 
consider  site-specific  factors  is 
provided.  Several  state  programs  take 
this  general  approach  to  corrective 
action  for  UST  releases.  The  experience 
of  these  programs  has  been  that  the 
variance  provisions  allowing  for 
exceptions  to  the  standards  the  states 
have  established  for  their  programs  are 
used  very  frequently.  These  variance 
provisions  are  used  extensively  for  two 
reasons.  First,  environmental  conditions 
at  UST  release  sites  vary  considerably, 
and  in  some  instances  residual 
contamination  poses  little  or  no  hazard 
to  health  or  the  environment.  Second, 
available  technologies  employed  to 
remove  groundwater  contamination 
resulting  from  UST  releases  are  unable 
to  achieve  healthbased  standards.  To 
adjust  clean  up  to  the  levels  that 
available  technologies  can  attain,  states 
have  had  to  grant  numerous  variances 
based  on  the  remaining  threat  to  health 
and  the  environment  presented  by  site- 
specific  conditions.  On  the  basis  of  such 
experience,  the  Agency  has  concluded, 
therefore,  that  an  approach  to  longer- 
term  UST  corrective  action  based  on  a 


'  In  those  instances  where  remedial  measures 
Implemented  Initially  fail  to  achieve  a  health-based 
standard  and  remaining  contamination  still  presents 
a  Substantial  present  or  potential  hazard,  the 
implementing  agency  Ukely  would  reevaluate  the 
choice  of  remedial  measures  and  require 
implementation  of  an  alternative  that  would  meet 
the  standard  or  satisfy  the  conditions  for  a  variance. 


national  standard  with  a  variance 
provision  is  unlikely  to  be  successful  in 
avoiding  the  necessity  for  site-specific 
assessments  at  many  UST  release  sites. 
Implementation  problems  arise  as  the 
large  number  of  variance  reviews  lead 
to  delays  in  effective  general 
implementation. 

The  consistency  of  cleanup  that  might 
at  first  appear  to  result  from  a  national 
cleanup  standards  approach  is  also 
reduc^  by  the  states'  ability  to  impose 
standards  more  stringent  than  federal 
requirements.  The  health-based 
requirements  that  several  states 
currently  employ  vary  considerably, 
and,  therefore,  some  variation  from  any 
proposed  national  standard  is  expected. 
In  addition,  the  Agency  is  concerned 
that  these  differences  may  delay 
authorization  of  state  programs.  Given 
the  large  number  of  petroleum  UST 
systems,  the  diversity  of  their  settings 
and  the  states'  knowledge  and 
experience  gained  through  their  UST 
programs,  state  participation  through 
authorized  state  programs  is  crucial. 

The  Agency  is  also  concerned  that  the 
long  process  of  establishing  defensible 
national  health-based  cleanup  standards 
under  Option  1  could  delay  initiation  of 
cleanup  actions  under  the  program.  The 
Agency  could  use  background 
concentrations  as  the  basis  for 
establishing  cleanup  levels.  The  use  of 
background  concentrations  is  also 
problematic,  however,  because  the  site- 
specific  data  needed  to  estabUsh 
background  levels  is  rarely  available  for 
UST  release  sites.  In  addition,  many 
UST  sites  are  located  in  developed 
areas  where  background  levels  are 
alreacKr  elevated  and  may  not  be 
suitable  cleanup  levels  sufficient  to 
protect  himian  health  and  the 
environment.  Thus,  determining 
appropriate  background  levels  also  may 
be  time  consuming  (for  example, 
background  levels  used  in  the  regulation 
of  hazardous  waste  land  disposal 
facilities  under  Subpart  F  of  the  RCRA 
regulations  are  based  on  a  year  of 
ground-water  monitoring  data). 
However,  as  discussed  below  for  Option 
2.  it  may  be  possible  to  start  longer-term 
cleanups  (e.g..  treatment  of  ground 
water  with  dissolved  contamination)  at 
some  sites  before  a  cleanup  levels  is 
established.  This  is  an  approach  that 
some  states  have  chosen  to  implement 
at  selected  UST  release  sites. 

In  EPA's  view,  therefore,  the 
theoretical  advantage  of  Option  1  in 
ensuring  consistent  cleanups  will  in 
practice  not  be  achieved  and.  in  any 
case,  is  outweighed  by  potential  delays 
associated  with  the  development  and 
implementation  of  standards,  applicable 
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to  ihe  large  UST  regulated  community, 
and  the  potential  for  conflict  with 
existing  state  programs. 

Option  2 — Site-Specific  Standards 
Based  on  RisL  The  second  approach 
considered  by  the  Agency  uses  exposure 
and  risk  assessment  techniques  to 
determine  the  risk  to  human  health  and 
the  environment  at  each  site  of  an  UST 
release.  Under  this  option,  the  degree  of 
cleanup  sought  for  contaminated  ground 
water  and  soil  would  reflect  the  site- 
specific  risk  presented. 

The  risk  assessment  would  be  based 
directly  on  analysis  of  site-specific 
conditions  and  problems  posed  by  the 
release.  Factors  to  be  considered 
include  the  quantity  of  material 
released:  the  mobility,  persistence  and 
toxicity  of  the  material;  the  exposure 
pathways  (e.g.,  drinking  water  wells]; 
the  extent  of  contamination  and  its 
relationship  to  present  and  potential 
ground-water  well  locations  and  uses; 
levels  of  background  contamination;  and 
any  relevant  standards. 

Technology-based  decisions  would 
also  be  possible  under  Option  2  if:  (1) 
the  cleanup  level  used  as  the  basis  for 
initiating  UST  corrective  action 
measures  is  found  to  be  unattainable 
with  current  technology:  and  (2)  it  is 
shown  that  the  remaining  contamination 
does  not  pose  a  substantial  present  or 
potential  hazard  to  human  health  and 
the  environment;  and  [3)  monitoring 
procedures  are  instituted  to  ensure  that 
the  conditions  remain  stable  or  improve. 
Unlike  Option  1,  there  would  be  no 
variance  because  site-specific  decisions 
are  made  for  all  sites. 

EPA  has  chosen  Option  2  as  the 
preferred  approach  to  setting  cleanup 
levels  for  longer-term  corrective  action 
for  petroleum  UST  systems  releases. 
Option  2  fulfills  the  statutory 
requirements  to  protect  human  health 
and  the  environment,  and  it  would 
accommodate  the  variety  of  approaches 
taken  in  existing  state  corrective  action 
programs.  The  risk  assessment  approach 
can  accommodate  the  wide  range  of 
situations  likely  in  UST  releases  and 
does  not  preclude  states  from  employing 
a  variety  of  approaches  for  their  state 
UST  programs.  In  addition,  by  allowing 
implementing  agencies  to  seek  out  site- 
specific  cleanup  solutions,  the  use  of 
Option  2  is  expected  to  minimize  the 
overall  regulatory  impact  on  small 
business  owners,  as  well  as  reducing 
costs  of  compliance  for  all  owners  and 
operators. 

The  principal  concern  raised  about 
the  use  of  the  risk  assessment  approach 
is  the  potential  for  delay  in  starting  a 
cleanup  until  the  initial  risk  assessment 
is  completed.  In  this  corrective  action 
program,  however,  the  Agency  has 


structured  the  risk  assessment  option  in 
a  manner  that  should  avoid  delay. 
Owners  and  operators  must  initiate 
immediate  abatement  actions  in 
response  to  aJi  releases.  Removal  of  the 
source  of  the  release,  any  free  product, 
and  any  apparent  contaminated  soil  in 
the  excavation  zone  is  required  at  all 
sites  before  the  risk  assessment  process 
begins. 

Secondly,  implementing  agencies  have 
the  discretion  to  structure  the  risk 
assessment  process,  and  would  be 
provided  [in  guidance  documents 
accompanying  this  rule)  with  risk 
assessment  and  site  investigation 
methods,  so  that  the  time  required  to 
carry  out  an  assessment  should  not  be 
excessive.  They  also  may  require 
owners  and  operators  to  begin  cleanup 
actions  during  the  time  the  risk 
assessment  is  being  conducted. 

The  Agency  intends  to  provide 
owners  and  operators  and  implementing 
agencies  with  a  variety  of  tools  in  the 
following  technical  areas: 

•  Decision-making  in  the  site 
investigation  and  corrective  action 
process; 

•  Risk  assessment  procedures  for 
petroleum  releases; 

•  Toxicity  values  for  gasoline  and 
gasoline  vapor,  including  information  on 
exposure; 

•  Facilitating  corrective  action 
decision-making  in  the  field; 

•  The  effectiveness  and  cost  of 
control  technologies; 

•  The  treatment  of  petroleum- 
contaminated  soil,  including  present 
regulations,  guidelines,  and  state-of-the- 
art  technologies,  and  possible  future 
technologies. 

The  guidance  docuiment  on  risk 
assessment  procedures  would  be  the 
key  element  of  a  streamlined  process 
designed  to  complete  a  risk  assessment 
for  petroleum  releases  within  a 
shortened  time  frame.  Though  still  under 
development,  these  procedures  are 
based  upon  those  found  in  the 
Superfund  Public  Health  Evaluation 
Manual  but  modified  for  USTs.  For 
example,  they  will  have  been  adapted  to 
consider  only  benzene,  toluene,  and 
xylene  as  indicator  chemicals  for  an 
unleaded  gasoline  release.  In  addition, 
the  modified  procedures  would  restrict 
consideration  of  risk  to  exposures 
through  ground  water.  The  manual 
would  provide  the  necessary  data  for 
the  toxicity  assessment  (i.e.,  toxicity 
values  are  already  provided). 

In  EPA's  opinion,  the  site-specific  risk 
assessment  process  can  be  streamlined 
so  that  it  does  not  delay  corrective 
actions  for  petroleum  UST  releases. 
Accordingly,  EPA  believes  that  the  site- 
specific  approach  to  estabhshing  UST 


corrective  action  requirements  for 
petroleum  releases  is  preferred  because 
it  will  accommodate  a  variety  of  state 
approaches  to  UST  regulation  and  can 
be  tailored  to  the  diverse  circumstances 
surrounding  L^ST  releases. 

EPA's  selection  of  a  risk-based 
approach  does  not  mean  an  inability  to 
accommodate  some  of  the  features  of  a 
class  approach  where  clean  up  levels 
are  tied  to  predetermined  classes  of 
envirormients.  For  example,  the  Agency 
would  allow  UST  corrective  action 
programs  to  recognize  well  head 
protection  zones  established  under  \he 
Safe  Drinking  Water  Act  if  the  States 
elect  to  establish  such  zones  to  protect 
public  drinking  water  wells.  An 
implementing  agency  should  recognize 
the  existence  of  these  rones  and  should 
adjust  its  risk-based  clean  up  level  to 
match  the  degree  of  protection 
established  for  these  zones. 

Besides  the  predetermined  class 
approach  utilizing  the  well  head 
protection  zone,  the  implementing 
agency  should  take  into  account  the 
exposure  to  the  public  in  finalizing  the 
clean  up  levels.  If  a  drinking  water 
supply,  either  public  or  private,  is 
affected  by  a  release  from  a  regulated 
UST  system,  an  owner  or  operator  must 
expect  that  a  health-based  standard  vhil 
be  used  as  a  target  for  clean  up  of  that 
release,  e.g.,  for  gasoline  the  Agency  is 
considering  the  proposed  maximum 
contaminant  level  for  benzene  of  5  ppb 
in  drinking  water  as  the  appropriate 
surrogate  clean  up  level.  Similarly,  if  the 
exposure  or  risk  assessment  is  used  to 
establish  a  site-specific  clean  up  level, 
an  owner  or  operator  must  expect  an 
implementing  agency  to  choose  levels 
that  fall  within  the  excess  cancer  risk 
range  of  10"* to  10* 'with  a  departure 
point  of  10"*.  This  may  mean  that  the 
maximum  contaminant  levels  are  used 
as  a  starting  point  (and  possibly  as  an 
end  point)  for  an  evaluation  of  the 
appropriate  clean  up  level  for  a  drinking 
water  supply.  Finally,  an  owner  or 
operator  must  expect  that  environmental 
concerns  (e.g.,  impact  on  wetlands, 
surface  waters,  etc.)  will  be  considered 
particularly  when  present  drinking 
water  supplies  are  not  affected. 

Option  3 — A  Predetermined  Ciasses 
Approach.  The  third  option  considered 
combines  the  national  health-based 
standard  and  the  site-specific  standard 
approaches.  It  is  based  on  the  use  of 
predetermined  classifications  of 
different  UST  environments,  for 
example,  using  a  classification  system 
based  on  the  use  and  value  of  ground 
water.  Alternative  approaches  for 
establishing  classes  are  discussed  in 
more  detail  in  V.E.  below. 
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In  a  ground-water  classification 
system,  fragile  environments,  such  as 
recharge  areas  for  public  and  private 
drinking  water  supply  wells,  could  be 
classified  as  "Class  A"  environments 
and  afforded  a  high-level  of  protection 
by  requiring  cleanup  to  specific  health- 
based  standards.  Similarly,  the  Agency 
could  incorporate  a  "Class  C"  category 
for  areas  that  require  Httle  or  no  cleanup 
of  releases,  such  as  areas  defined  as 
Class  III  in  the  EPA  ground-water 
protection  strategy.  As  such,  all  features 
of  Option  1,  described  previously, 
except  the  risk-based  variance,  would 
apply  to  a  release  in  a  Class  A 
environment.  An  UST  release  to  any 
environment  not  classified  as  Class  A  or 
Class  C  would  require  corrective  action 
measures  sufficient  to  protect  human 
health  and  the  environment  as 
determined  by  a  site-specific  risk 
assessment.  This  risk  assessment  would 
take  the  same  form  as  that  described  in 
Option  2.  An  UST  release  in  a  Class  C 
environment  would  receive  little  or  no 
cleanup  beyond  Stage  I. 

In  the  Agency's  view,  UST  corrective 
action  based  on  predetermined  classes 
is  less  workable  than  a  site-specific 
standard  approach.  The  initial 
disadvantage  is  the  time  required  for  the 
implementing  agency  to  develop  an 
appropriate  and  workable  classification 
system,  given  the  number  and  diversity 
of  sites  and  environmental  conditions 
that  must  be  considered.  The 
implementing  agency  also  would  have  to 
expend  additional  time  to  classify 
various  locations.  Although  the 
implementing  agency  could  classify  all 
UST  environments  in  advance  or  could 
require  owners  or  operators  to  begin 
cleanup  actions  during  the  classification 
process  in  a  manner  similar  to  that 
described  for  reducing  delay  during  the 
risk  assessment  in  Option  2,  the 
necessity  to  apply  classification  criteria 
to  the  site  would  intenect  a  step  that  is 
not  normally  required  under  the  site- 
specific  option. 

EPA's  selection  of  a  risk-based 
approach  does  not  mean  an  inabihty  to 
accommodate  some  features  of  a  class 
approach  where  clean-up  levels  are  tied 
to  predetermined  classes  of 
environments.  For  example,  the  Agency 
will  allow  UST  corrective  action 
programs  to  recognize  wellhead 
protection  zones  estabUshed  under  the 
Safe  Drinking  Water  Act,  if  states  elect 
to  establish  such  zones  to  protect  public 
drinking  water  wells.  An  implementing 
agency  should  recognize  the  existence  of 
these  zones  and  adjust  its  risk-based 
clean-up  level  approach  to  match  the 
degree  of  protection  established  for 
these  zones. 


Another  disadvantage  of  Option  3  is 
that,  even  after  narrowly  drawn  classes 
are  developed,  Class  A  requirements 
may  not  be  achievable  in  some 
environments  with  existing  technology. 
The  variance  procedures  described  in 
Option  1  could  be  employed  to  modify 
class-based  cleanup  requirements  if  the 
standards  are  not  attainable.  If  the 
variance  procedure  employed  is  based 
on  an  assessment  of  the  risk  to  health 
and  environment  presented  by  site- 
specific  conditions,  however,  it  will  be 
the  equivalent  of  the  approach 
suggested  in  Option  2.  Once  again,  if  the 
variance  procedure  must  be  used  in  a 
large  number  of  cases,  this  approach  can 
be  expected  to  result  in  only  nominal 
reductions  in  the  number  of  site-specific 
cleanup  decisions. 

2.  UST  Systems  Containing  Hazardous 
Substances 

Today's  proposed  corrective  action 
requirements  for  UST  systems 
containing  hazardous  substances  are 
similar  to  those  for  UST  systems 
containing  petroleum  with  one 
significant  exception.  The  removal  of 
free  product  is  not  part  of  the  Stage  I 
requirements  that  apply  to  all  releases. 
As  with  UST  systems  containing 
petroleum,  the  hazardous  substance 
corrective  action  requirements  are 
divided  into  two  stages.  The  first  stage 
consists  of  the  initial  abatement  actions 
that  all  owners  and  operators  must  take 
in  response  to  a  release  from  a 
hazardous  substance  UST.  The  second 
stage  concerns  requirements  that  specify 
longer-term  corrective  action  measures 
that  owners  and  operators  must 
undertake  if  the  implementing  agency 
determines  that  additional  corrective 
action  is  required.  Review  and 
evaluation  of  owners'  and  operators' 
reports  and  corrective  action  plans,  and 
estabhshment  of  cleanup  requirements 
is  left  to  the  implementing  agencies. 

bi  choosing  its  corrective  action 
approach  for  hazardous  substance  UST 
systems,  EPA  was  influenced  by:  (1)  The 
need  to  implement  a  program  at  a  state 
or  local  level  at  a  large  number  of  sites 
with  a  diversity  of  environments;  (2)  the 
need  to  develop  a  program  that  reflects 
the  greater  complexity  and  diversity  of 
regulated  substances  in  hazardous 
substance  tanks  compared  to  petroleum 
tanks;  and  (3)  the  need  to  construct  a 
program  that  is  similar  to  that  for 
petroleum  UST  systems,  but  moves  more 
quickly  to  those  steps  where  owners  or 
operators  collect,  array,  and  assess 
(along  with  the  implementing  agency] 
the  information  needed  to  determine  the 
nature,  extent,  and  hazard  of  the 
hazardous  substance  release.  An  earlier 
assessment  of  the  release  is  considered 


crucial  given  the  relatively  greater 
hazard  and  technical  complexity  of  a 
hazardous  substance  release.  It  is 
expected  that  such  assessments  will 
require  a  greater  investment  of  time  and 
resources  to  complete  than  an 
assessment  of  a  petroleum  release. 

The  requirements  being  proposed 
today  to  establish  corrective  action 
requirements  for  USTs  containing 
hazardous  substances  are  similar  to 
RCRA  hazardous  waste  tank 
regulations.  They  are  very  similar  to  the 
petroleum  corrective  action  regulations 
with  one  significant  exception:  The 
removal  of  floating  free  product  is  not 
required  at  every  site  under  Stage  1. 
Whereas  most  petroleum  products  and 
some  chemical  products  float  on  the 
ground  water,  many  other  hazardous 
substances  will  sink  or  will  be  dissolved 
readily  in  the  ground  water.  Free 
product  removal  plans  for  hazardous 
substance  releases  must,  therefore, 
consider  so-called  "sinkers"  as  well  as 
"floaters."  Nearly  every  other  aspect  of 
the  corrective  action  process  devised  for 
petroleum  tank  releases  would  still 
apply. 

As  with  the  petroleum  tank  corrective 
action  diere  is  a  Stage  I  versus  Stage  II 
distinction  in  the  proposed  hazardous 
substance  corrective  action  program. 
There  are  several  differences  in  these 
two  programs,  however.  Under  the 
hazardous  substance  requirements  for 
example,  containment  of  any  visible 
release  applies  solely  to  an  above- 
ground  release.  A  similar  Stage  I 
requirement  for  a  petroleum  UST  release 
response  applies  to  both  above-ground 
releases  and  releases  to  the  excavation 
zone,  that  is,  subsurface  soil  excavation 
is  required  at  this  point  in  the  process. 
In  contrast,  response  to  a  below  ground 
release  under  the  hazardous  substance 
requirements  takes  place  as  part  of 
Stage  n.  Thus,  the  dividing  line  between 
Stage  I  and  Stage  11  occurs  earlier  in  the 
hazardous  substance  release  response 
than  in  the  proposed  petroleum  release 
response  process.  The  hazardous 
substance  corrective  action 
requirements  resemble  the  Subtitle  C 
hazardous  waste  tank  requirements  that 
also  restrict  initial  response 
requirements  for  removal  of  visible 
contamination  and  require  a  corrective 
action  for  the  cleanup  of  any  remaining 
contamination.  As  noted,  the  Agency 
believes  that  moving  quickly  to  consider 
a  Stage  II  response  is  appropriate  for  a 
release  from  an  UST  containing 
hazardous  substances  as  well  and, 
therefore,  has  followed  the  RCRA 
hazardous  waste  tank  approach. 
Choosing  this  approach: 
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•  Provides  for  a  response  process  that 
recognizes  the  relatively  greater  hazards 
to  human  health  and  the  environment 
posed  by  hazardous  substances  in 
compariscHi  to  most  petroleum 
substances;  and 

•  Provides  for  a  response  process  that 
is  consistent  for  hazardous  wastes  and 
hazardous  substances  released  from 
underground  storage  tanks. 

Stage  I:  Investigation  of  Releases  and 
Immediate  Corrective  Action 

The  ^st  stage  of  the  hazardous 
substance  corrective  action  process 
concerns  immediate  steps  to  abate 
imminent  safety  and  health  hazards 
whenever  a  release  from  a  hazardous 
substance  UST  is  indicated  or 
suspected.  To  comply  with  these 
requirements,  the  UST  owner  or 
operator  must:  1]  immediately  notify  the 
appropriate  agency  of  the  possible 
release;  2]  stop  the  release  and  remove 
any  remaining  hazardous  substances  as 
necessary  to  prevent  further  release  and 
to  allow  inspection  and  repair  of  the 
tank  system;  3)  contain  any 
aboveground  release  and  remove  visibly 
contaminated  soil  from  an  aboveground 
release;  and  4]  investigate  to  determine 
the  extent  of  soil  and  ground-water 
contamination. 

The  owner  or  operator  must  also 
investigate  and  characterize  any  free 
product  or  any  plume  of  dissolved 
contamination  in  the  ground  water  and 
the  extent  of  any  soil  contamination. 
The  results  of  this  investigation  must  be 
reported  to  the  appropriate 
implementing  agency.  The  implementing 
agency  will  use  this  information  as  the 
basis  for  determining  if  the  owner  or 
operator  will  be  required  to  carry  out 
additional  steps  of  the  corrective  action 
process  for  USTs  containing  hazardous 
substances. 

In  the  course  of  the  development  of  a 
corrective  action  approach  for  USTs 
containing  hazardous  substances,  the 
Agency  requested  and  received 
extensive  input  from  participants  in 
state  UST  programs.  Based  on  this  input, 
the  Agency  chose  an  approach  to 
release  investigation  and  immediate 
corrective  action  measures  that  reflects 
steps  consistently  taken  upon  the 
discovery  of  a  hazardous  substance 
release.  There  was  consensus  within 
and  outside  the  Agency  on  the  need  for 
these  requirements.  Nevertheless,  pubhc 
conmient  is  sought  on  the  following 
issues: 

•  Is  the  definition  of  free  product 
provided  in  Section  280.11  of  the  rule 
adequately  precise  and,  if  not,  what 
definition  would  be  more  appropriate, 
and  why? 


•  Should  the  scope  of  the  corrective 
action  measures  required  in  response  to 
all  hazardous  substance  releases  from 
USTs  be  expanded  or  reduced,  and,  if 
so,  why? 

•  Should  the  requirement  to 
undertake  an  investigation  of  the  extent 
of  contamination  explicitly  include 
ground-water  sampling  and  analysis, 
and,  if  so,  under  what  conditions? 

Stage  II:  Longer-Term  Corrective  Action 
Options 

The  second  stage  of  the  proposed 
corrective  action  process  for  hazardous 
substance  UST  systems  addresses  free 
product  removal  and  longer-term 
corrective  action.  If  the  investigations 
conducted  under  Stage  I  detect  free 
product  the  owner  or  operator  may  be 
required  to  submit  and  implement  an 
appropriate  plan  to  remove  the  free 
product  to  the  maximum  extent 
practicable.  Free  product  removal  is 
included  as  a  second  stage  activity  for 
hazardous  substance  releases  from 
USTs  due  to  the  greater  technical 
complexity  of  investigating  the  extent  of 
free  product,  and  in  removing  free 
product  to  the  maximum  extent 
practicable.  If  an  owmer's  or  operator's 
investigation  of  a  hazardous  substance 
release  from  an  UST  indicates  that  there 
is  dissolved  contamination  in  ground 
water  or  subsurface  soil  contamination, 
longer-term  corrective  actions  may  be 
required  as  determined  by  the 
implementing  agency  and  specified  in  a 
compliance  order.  E^A  considered  three 
regulatory  options  for  establishing 
longer-term  cleanup  requirements  in  the 
corrective  action  process  for  hazardous 
substance  UST  systems:  (1)  National 
cleanup  standards  with  a  variance 
provision;  (2)  site-specific  standards 
based  on  risk;  and  (3)  a  predetermined 
class  approach.  All  three  options  are 
currently  in  use  in  some  form  by  various 
states  in  their  UST  programs.  For  a 
detailed  discussion  of  these  options, 
readers  should  refer  to  the  section  on 
"Longer-Term  Corrective  Action 
Options"  for  USTs  containing  petroleum. 

As  in  the  case  of  corrective  action 
measures  for  USTs  containing 
petroleum,  EPA  proposes  to  use  the 
second  option,  which  uses  site-specific 
standards,  as  the  basis  for  setting 
cleanup  requirements  for  longer-term 
corrective  action.  The  Agency  has 
selected  this  option  based  upon  a 
comparison  of  the  merits  of  all  three 
options  and  an  evaluation  of  state 
program  experience.  The  rationale  for 
selection  of  this  approach  is  the  same  as 
described  in  Section  VI.F.2.  of  this 
preamble  for  USTs  containing 
petroleum.  The  Agency,  however. 


solicits  comments  with  supporting  data 
on  all  three  options. 

3.  Public  Participation  in  Corrective 
Action 

RCRA  section  7004  provides  for  public 
participation  in  the  development, 
revision,  implementation,  and 
enforcement  of  any  regulation,  guideline, 
information,  or  program  under  RCRA. 
Although  the  statute  does  not 
specifically  require  pubhc  participation 
in  individual  site  clean-up  decisions,  it  is 
EPA's  policy  to  involve  the  public  in 
decisions  of  environmental  impact. 
Because  the  Agency  believes  that  public 
participation  in  the  formulation  of  UST 
corrective  action  remedies  is  both  useful 
to  selection  of  the  most  appropriate 
actions  and  consistent  vtrith  the 
expectations  of  the  public,  EPA  is 
proposing  to  include  public  participation 
requirements  in  the  regulations  for 
petroleum  and  hazardous  substance 
underground  storage  tanks.  EPA  also 
expects  the  owner  or  operator  to  comply 
with  existing  state  requirements  for 
public  participation.  While  some 
specific  proposals  for  public 
participation  applicable  to  UST 
corrective  action  are  included  in  this 
rulemaking,  EPA  solicits  comments 
addressing  whether  existing  state 
administrative  procedure  requirements 
would  provide  adequate  opportunities 
for  public  involvement  in  authorized 
state  UST  corrective  action  programs. 

The  corrective  action  process  for  both 
petroleum  and  hazardous  substance 
tanks  includes  initial  abatement 
requirements  that  are  in  the  nature  of 
emergency  response.  Because  the 
Agency  believes  that  the  nature  of  the 
response  greatly  limits  the  opportunity 
for  public  involvement  in  this  stage,  the 
proposed  public  participation 
requirements  address  the  development 
and  implementation  of  the  longer-term 
corrective  action  plan  (See  Sections 
280.75  and  280.84]. 

Specifically,  we  are  proposing  to 
require  notice  to  the  public  with  an 
opportunity  to  comment  on  all  Stage  II 
corrective  action  plans  proposed  by  the 
UST  owTiers  and  operators.  This 
provides  both  an  opportunity  for 
meaningful  involvement  by  the  public  as 
well  as  additional  perspectives  on  the 
problem  and  proposed  solutions  for  the 
implementing  agency.  Beyond  this,  we 
are  proposing  that  whenever  a  decision 
is  made  to  terminate  a  corrective  action 
cleanup  prior  to  completion  of  the  entire 
approved  plan  (unable  to  meet  specific 
standards  set  in  the  plan)  the 
implementing  agency  must  allow  the 
public  an  opportimity  to  comment  on  the 
proposed  plan  revision. 
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E.  Two-Tiered  Regulatory  Scheme  for 
Petroleum  Tanks;  Basis  for  Determining 
Class 

From  the  outset,  it  was  recognized 
that  leaks  from  petroleum  UST  systems 
located  in  certain  settings — such  as 
where  the  ground  water  is  an  important 
source  of  drinking  water — presented  a 
greater  potential  for  both  human 
exposure  and  costly  damages  than  those 
located  where  there  is  more  limited  or 
no  current  use  of  the  ground  water.  As 
mentioned  in  the  discussion  of  options, 
there  was  considerable  interest  in 
establishing  a  regulatory  scheme  that 
would  require  more  protective 
requirements  for  UST  systems  posing  a 
high  risk  to  human  health,  such  as  those 
located  near  ground  water  used  for 
drinking  water,  than  would  be  required 
for  the  general  tank  universe. 

Under  this  scheme,  the  general 
petroleum  UST  universe  would  he 
subject  to  the  requirements  presented  in 
today's  rule:  corrosion-protected,  single- 
walled  systems  with  frequent  to 
continuous  monitoring  for  new  tanks; 
phasing  in  of  release  detection  systems 
for  existing  tanks  in  3  to  5  years  (with 
periodic  tank  tightness  testing  and 
inventory  controls  allowed  as  one  form 
of  release  detection  during  a  10-year 
interim  period);  and  upgrading  of 
existing  tanks  to  the  new  tank 
standards,  or  replacement  with 
conforming  tanks,  within  10  years.  For 
the  higher  risk  locations,  however,  the 
new  tank  standards  would  require  all 
tank  systems  to  be  secondarily 
contained  and  provided  with  interstitial 
release  detection  between  the  tank 
system  and  the  secondary  containment 
barrier.  In  addition,  existing  UST 
systems  would  be  subject  to  more  rapid 
upgrading  to  these  new  tank  standards. 
The  requirements  for  new  and  upgraded 
petroleum  tanks  in  the  higher  risk  class 
would  be  comparable  to  the 
performance  standards  being  proposed 
today  for  new  and  upgraded  hazardous 
substance  UST  systems,  which  provide 
flexibility  in  the  choice  of  secondary 
barriers  and  interstitial  monitoring 
techniques  that  can  be  used.  (In  the 
following  discussion,  the  requirements 
that  would  apply  to  petroleum  UST 
systems  in  the  higher  risk  settings  will 
be  referred  to  as  "secondary 
containment  and  associated 
requirements.") 

To  implement  such  a  two-tiered 
regulatory  program,  the  Agency  would 
need  to  determine  the  criteria  for 
locations  that  would  be  subject  to  the 
more  protective  requirements.  While  the 
class  option  is  not  proposed  in  today's 
rule,  the  Agency  seeks  comment  on  the 
general  desirability  and  feasibility  of  a 


class  approach  as  well  as  specific 
comments  on  the  approach  discussed 
below  regarding  criteria  for  identifying 
the  higher  risk  class  and  implementation 
by  the  states. 

Itie  Agency  explored  many  possible 
ways  to  defme  high  risk  tank  settings 
baaed  on  hydrogeologic  factors  (e.g., 
depth  to  ground  water,  soil  properties, 
and  other  site-specific  conditions)  and/ 
or  ground-water  use  in  the  area  (e.g., 
distance  to  wells).  The  principal 
objective  was  to  develop  a  class 
approach  that  would  allow  easy 
determination  of  which  requirements 
applied  to  a  particular  tank  location.  In 
addition,  the  Agency  wanted  to  develop 
an  approach  that  would  be  compatible 
with  EPA's  Ground-Water  Protection 
Strategy  as  well  as  with  existing  state 
ground-water  classiBcation  efforts  and 
anticipated  state  designation  of 
wellhead  protection  areas  under  the 
new  Safe  Drinking  Water  Act 
Amendments.  Because  of  the  clear  need 
for  a  state  role  in  the  class  approach,  the 
Agency  also  needed  to  consider  how 
appropriate  state  implementation  could 
be  assured.  The  Agency  also  considered 
the  American  Petroleum  Institute's 
"Recommended  Practice  for 
Underground  Petroleum  Product  Storage 
Systems  at  Marketing  and  Distribution 
Facilities"  (#1635,  Second  Edition, 
December  1984),  which  in  part 
recommends  secondary  containment  or 
equivalent  protection  for  new 
installations  where  ground  water  below 
the  facility  is  within  the  cone  of 
influence  of  municipal  water  supply 
wells. 

With  such  considerations  as 
background,  the  Agency  is  seeking 
comment  on  an  approach  for 
implementing  a  two-tiered  regulatory 
scheme  which,  while  not  proposed  in 
today's  rule,  is  still  under  active 
consideration.  The  Agency  is  attracted 
to  the  class  concept  because  it  could 
provide  significant  additional  protection 
at  low  incremental  cost  to  valuable 
ground-water  resources  that  are  most 
vulnerable  to  damage.  For  example,  the 
closer  tanks  are  to  ground-water  wells, 
the  more  likely  a  release  will 
contaminate  the  well,  necessitating  well 
replacement.  Based  on  public  comments 
received  and  additional  information  and 
evaluation  developed  over  the  next  few 
months,  this  approach  could  be  included 
in  the  final  rule.  To  foster  public 
consideration  and  comments  on  this 
issue,  the  basic  approach  is  briefly 
summarized  below,  followed  by  a  more 
detailed  discussion  of  key  aspects  of  the 
approach. 


Summary  of  the  Basic  Approach 

EPA  would  establish  minimum 
criteria  for  locations  that  are  subject  to 
the  secondary  containment  and 
associated  requirements  based 
principally  on  use  of  the  ground  water, 
possibly  taking  hydrogeologic 
considerations  into  account  Each  state 
seeking  approval  to  operate  in  lieu  of 
the  federal  program  would  be  required 
to  submit  a  plan  to  EPA  demonstrating 
that  the  secondary  containment  and 
associated  requirements  will  apply  to  all 
of  the  locations  in  the  state  meeting 
EPA's  criteria.  States  might  be  given  the 
choice  of  three  alternative  methods  for 
delineating  the  areas  where  the  more 
protective  requirements  would  apply:  (1) 
areas  meeting  EPA's  criteria  for  Class  I 
ground  water  as  deHned  in  EPA's 
Ground-Water  Protection  Strategy 
(1984);  (2)  wellhead  protection  areas 
designated  by  the  state  under  an  EPA- 
approved  program  as  provided  for  in  the 
1986  amendments  to  the  Safe  Drinking 
Water  Act;  or  (3)  a  state-developed 
classification  scheme  as  long  as  it 
resulted  in  the  more  protective 
requirements  being  applied  at  least  to 
the  locations  meeting  EPA's  criteria  for 
Class  1.  (Instead  of  using  Class  I  criteria 
as  minimum  criteria  for  deHning  higher 
risk  locations,  EPA  might  choose  other 
criteria,  such  as  a  minimum  distance 
around  public  supply  wells,  to  define 
these  locations.)  In  states  that  fail  to 
submit  and  receive  authorization  of  their 
UST  systems  under  Section  9004,  all 
UST  systems  located  within  a  specified 
distance  of  all  public  water  supply  wells 
(or  wells  serving  a  substantial 
population  as  defined  in  EPA's  Ground- 
Water  Protection  Strategy)  would  be 
required  to  meet  the  secondary 
containment  and  associated 
requirements. 

The  Criteria  for  High  Risk  Locations 

To  provide  flexibility  to  the  states  and 
build  on  continuing  efforts  to  identify 
ground  water  needing  special  protection, 
the  above  approach  offers  alternative 
ways  that  slates  may  identify  the  areas 
where  the  secondary  containment  and 
associated  requirements  would  apply: 

1.  States  could  choose  to  use  EPA's 
criteria  for  Class  I  ground  water,  defined 
in  EPA's  Ground-Water  Protection 
Strategy  as  "ground  water  that  is  highly 
vulnerable  to  contamination  and  either 
an  irreplaceable  source  of  drinking 
water  to  a  substantial  population  or 
ecologically  vital."  Guidelines  for 
classifying  ground  water  under  EPA's 
Strategy,  published  for  public  comment 
in  December  1986,  further  refine  this 
definition  and  provide  a  methodology 
for  determining  the  class  of  ground 
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water  near  a  specific  source  of  potential 
releases  to  ground  water. 

Since  the  Guidelines  methodology  is 
designed  for  site-by-site  classification 
and  is  based  on  collection  and  analysis 
of  information  pertinent  to  a  specific 
source.  EPA  could  develop  a  simplified 
method  for  determining  Class  I  ground 
water  on  an  area-wide  basis.  Rather 
than  develop  the  extensive  data  needed 
to  show  high  vulnerability  and 
irreplaceability,  states  could  choose  to 
designate  all  tank  locations  within  two 
miles  of  ground  water  supplying  a 
substantial  population  (e.g.,  more  than 
2,500  people  served  by  a  public  water 
supply).  This  simplification,  the  Agency 
believes,  would  make  it  easier  for  states 
selecting  this  alternative  method  to 
identify  the  areas  meeting  the  criteria. 

Generally,  choosing  this  alternative 
would  result  in  the  smallest  number  of 
areas  being  designated  for  the 
secondary  containment  and  associated 
requirements.  Based  on  information  in 
EPA's  Federal  Reporting  Data  System 
(FRDS).  approximately  15  percent  of  the 
public  water  systems  using  ground 
water  as  a  principal  source  of  supply 
serve  a  population  of  over  2.500; 
however,  these  systems  serve  more  than 
80  percent  of  the  population  whose 
public  water  systems  use  ground  water. 
Designated  areas  where  the  secondary 
containment  and  associated 
requirements  would  apply  would,  based 
on  preliminary  estimates,  encompass 
less  than  5  percent  of  the  nation's  land 
area. 

2.  The  second  alternative  states  could 
choose  would  be  to  apply  the  more 
protective  requirements  in  wellhead 
protection  areas  designated  by  the 
states  under  an  EPA-approved  plan  as 
provided  for  in  the  1986  Safe  Drinking 
Water  Act  (SDWA)  amendments.  Under 
this  new  program,  states  will  be 
submitting  state  programs  to  EPA  for 
designating  and  developing  programs  to 
protect  wellhead  areas  around  public 
water  supply  wells.  Under  the  SDWA, 
EPA  will  publish  guidelines  for 
delineating  wellhead  areas  and  for  state 
grant  approval  in  ]une  1987.  States  are 
expected  to  submit  grant  applications 
for  program  development  in  1988. 

States  choosing  this  alternative  would 
be  taking  advantage  of  the  new 
wellhead  protection  program  as  a  means 
for  providing  extra  protection  from 
leaking  tanks  to  all  public  water  supply 
wells.  According  to  FRDS.  there  are 
approximately  47,700  public  water 
supply  systems  using  ground  water, 
excluding  non-community  (e.g..  non- 
residential] and  seasonal  use  (e.g.. 
campground)  systems.  Preliminary 
estimates  indicate  that  approximately  10 
percent  of  the  land  area  in  the  nation 


would  be  encompassed  by  this 
alternative. 

3.  States  with  their  own  state  ground- 
water classification  systems  could 
choose  to  apply  the  secondary 
containment  and  associated 
requirements  in  the  areas  they  have 
identified  as  needing  special  protection. 
A  number  of  states  have  already 
developed  such  classification  systems, 
and  nearly  all  states  are  developing 
ground-water  protection  strategies 
which  include  an  effort  to  identify  their 
most  important  ground-water  resources. 

For  states  choosing  this  alternative, 
EPA  would  review  the  state's  plan  for 
using  the  classification  system  as  a 
means  for  implementing  the  more 
protective  tank  program  requirements, 
and  approve  those  state  plans  which 
would  result  in  the  secondary 
containment  and  associated 
requirements  being  applied  to  at  least 
those  locations  meeting  EPA's  criteria 
for  Class  I  (or  whatever  minimum 
criteria  EPA  might  choose  for  defining 
the  more  protective  class).  Since  EPA's 
Class  I  is  a  very  small  and  tightly  drawn 
class,  it  is  expected  that  most  states 
with  existing  systems  for  identifying 
important  ground- water  resources 
should  meet  this  requirement. 

Private  Wells.  Diiring  the 
development  of  the  two-tiered 
regulatory  approach  described  above, 
the  Agency  also  considered  whether 
secondary  containment  and  associated 
requirements  should  also  apply  to  UST 
systems  located  near  private  drinking 
water  wells.  These  wells  are  of  concern 
because  they  number  about  13  million 
and  because  over  90  percent  of  all  wells 
contaminated  in  release  incidents  are 
private  water  supply  wells.  The  Agency 
believes  that  fewer  than  20  percent  of  all 
tanks  are  close  to  private  or  public 
drinking  water  wells. 

The  Agency  does  not  contemplate 
including  them  in  the  high  risk  class 
discussed  above,  however,  for  several 
reasons.  Private  wells  are  not  regulated 
under  Federal  statute,  and  States  vary  in 
the  degree  to  which  they  regulate 
private  wells.  The  exact  location  of 
private  wells  is  often  difficult  for  the 
UST  owner  and  the  implementing 
agency  to  determine  which  set  of 
requirements  applied  to  a  particular 
UST  location. 

If  the  Agency  did  include  tanks  near 
private  wells  in  the  high  risk  class,  the 
distance  from  the  tank  to  these  wells 
may  or  may  not  be  the  same  as  for 
public  water  supply  wells,  which 
typically  draw  larger  volumes  of  water. 
EPA  believes,  based  on  available 
historical  data  concerning  petroleum 
releases  from  UST  systems,  that  in 
excess  of  80  percent  of  contamination 


incidents  could  have  been  avoided  if  the 
distance  were  500  feet  and  that  over  90 
percent  of  incidents  could  have  been 
avoided  if  a  1.000-foot  distance  were 
chosen. 

The  Agency  believes  that  the  risks 
presented  by  UST  systems  in  these 
settings  may  be  adequately  addressed 
by  the  basic  requirements  and  may  not 
warrant  the  additional  costs  to  the 
individual  UST  owner  and  to  the 
administering  agency  that  would  result 
from  extending  the  secondary 
containment  and  associated 
requirements  to  UST  systems  near 
private  wells.  The  Agency  does, 
however,  seek  comment  on  whether 
UST  systems  near  private  wells  should 
be  subject  to  these  requirements  if  the 
Agency  proceeds  with  a  two-tiered 
regulatory  approach,  and,  if  so,  what 
size  of  protected  area  adjacent  to 
private  wells  would  be  appropriate.  The 
Agency  also  seeks  comment  on  how 
implementation  might  be  achieved  given 
the  practical  problems  described  above, 
as  well  as  on  whether  the  decision  to 
place  additional  requirements  on  UST 
systems  located  near  private  wells 
should  be  left  to  the  States. 

Required  Use  of  Distance  to  Well 
Criteria  in  States  Without  Approved 
Plans 

Because  states  vary  in  the  degree  to 
which  they  have  delineated  or  plan  to 
delineate  areas  where  the  ground  water 
needs  special  protection,  EPA's  two- 
tiered  approach  could  include  the 
requirement  that  the  secondary 
containment  and  associated 
requirements  would  apply  in  higher  risk 
settings  in  those  states  without  an 
approved  program  under  Section  9004. 
In  states  that  fail  to  gain  program 
approval,  the  secondary  containment 
and  associated  requirements  might  be 
required  to  take  effect  at  any  tank 
system  located  within  a  specified 
distance  to  a  public  water  supply  well  or 
a  well  supplying  a  substantial 
population  (Class  I).  EPA  believes  that 
such  an  automatic  federal  requirement 
is  essential:  (1)  To  assure  that  higher 
risk  settings  in  all  states  receive  a  higher 
degree  of  protection;  and  (2)  to 
encourage  states  to  develop  and 
implement  their  own  plans  to  protect 
their  public  water  supply  wells. 

The  Agency  recognizes  that  any 
specified  distance  selected  may  under- 
or  over-protect  in  varying  hydrogeologic 
settings.  Therefore,  the  Agency  is 
seeking  comment  on  what  the  specified 
distance  to  the  well  should  be.  The 
Agency  has  identified  several  possible 
alternatives  for  the  distance  to  wells 
that  could  be  specified.  The  Agency  is 
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also  seeking  comment  on  whether  such 
a  requirement  should  apply  to  all  public 
supply  wells  or  just  those  supplying  a 
"subtantial  population"  as  that  term  is 
used  in  EPA's  ground-water  protection 
strategy  for  Class  I  ground-water. 

One  alternative  distance  to  wells 
might  be  to  specify  a  2-mile  radius 
around  public  water  supply  weils.  The  2- 
mile  distance  is  based  on  an  analysis  of 
contaminant  plume  lengths,  distances  to 
surface  water,  and  pumping  well  capture 
zones.  This  statistical  analysis  was 
performed  for  the  development  of  EPAs 
Ground-Water  Classification  Guidelines 
to  determine  how  large  an  area  would 
need  protection  from  a  potential  source 
of  ground-water  contamination.  The  2- 
mile  distance  was  shown  to  be 
protective  in  more  than  90  percent  of  the 
situations  analyzed.  Another  possible 
distance  is  1,800  feet  from  a  public 
water  supply  well.  This  distance  is 
based  on  an  analysis  of  156  known 
petroleum  UST  ground-water 
contamination  incidents.  Seven  of  these 
incidents  threatened  municipal  well 
systems  with  releases  from  leaking 
petroleum  underground  storage  tanks. 
According  to  this  analysis,  none  of  the 
releases  travelled  a  distance  greater 
than  1,600  feet  before  being  discovered. 
The  2-mile  distance  has  the  advantage 
of  being  based  on  analysis  of  a  broad 
spectrum  of  releases  in  a  wide  variety  of 
hydrogeologic  settings.  The  1.600-foot 
distance  is  based  on  known  plume 
lengths  only,  but  has  the  advantage  of 
representing  distances  that  petroleum 
products  actually  travelled  before 
discovery  as  a  result  of  an  UST  system 
release. 

The  Agency  is  seeking  comment  on 
the  appropriateness  of  these  (and  other 
suggested)  distances  in  identifying 
where  the  secondary  containment  and 
associated  requirements  will  be  imposed 
in  states  prior  to  receiving  approval  of 
their  plans.  The  Agency  also  seeks 
comment  on  whether  and  how  to 
establish  different  automatic  distances 
to  wells  for  varying  sizes  (e.g.,  pumping 
rate,  population  served)  of  public  water 
supply  wells. 

Slate  Implementation  Flans 

A  central  ingredient  of  this  two-tiered 
class  approach  is  the  state's 
development,  submission,  and  EPA 
approval  of  a  plan  for  implementing  the 
secondary  containment  and  associated 
requirements  in  higher  risk  settings.  EPA 
would  review  the  plans  as  part  of  the 
state  program  approval  process  for  the 
UST  program. 

Tank  owners  in  states  faihng  to 
receive  approval  of  a  state  plan  to 
protect  higher  risk  settings  would  be 
subject  to  the  federal  secondary 


containment  and  associated  ^ 

requirements  if  they  are  located  within 
the  specified  distance  to  wells 
established  by  the  EPA  regulations. 

EPA  is  also  seeking  comment  on  the 
state  plan  submission  and  approval 
process  as  a  critical  element  of  the 
overall  approach. 

VI.  ANALYSIS  OF  TODAYS 
PROPOSED  KULE 

A.  Program  Scope 

1.  Applicability 

As  described  previously,  today's 
proposed  rulemaking  generally  applies 
to  all  owners  and  operators  of 
"underground  storage  tanks"  (UST 
systems)  containing  "regulated 
substances."  Exclusions  frtHn  this 
rulemaking  and  UST  systems  for  which 
regulation  is  deferred  are  discussed  in 
the  following  sections.  UST  systems  are 
defkied  as  any  one  or  combination  of 
tanks  (including  any  attached 
imdergrotmd  piping)  used  to  contain  an 
accumulation  of  regulated  substances. 
To  be  considered  "underground."  the 
tank  must  have  at  least  10  percent  of  its 
volume  beneath  the  surface  of  the 
ground,  including  pipes  attached  to  the 
tank.  Section  9001  of  Subtide  I.  however, 
expressly  excludes  the  following: 

•  Farm  and  residential  tanks  having  a 
capacity  of  no  more  than  1,100  gallons 
used  for  storing  motor  fuel  for  non- 
commercial purposes; 

•  Tanks  storing  heating  oil  for 
consumptive  use  on  the  premises  where 
stored; 

•  Septic  tanks; 

•  Pipeline  facilities  (including 
gathering  lines)  regulated  under  the 
Natural  Gas  Pipeline  Safety  Act  of  1968 
or  the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979.  Also  excluded  are  intrastate 
pipeline  facilities  regulated  under  state 
laws  comparable  to  the  provisions  of 
these  two  Acts; 

•  Surface  impoundments,  pits,  ponds, 
and  lagoons; 

•  Storm  water  or  wastewater 
collection  systems; 

•  I  Flow-through  process  tanks; 

•I Liquid  traps  or  associated  gathering 
lines  directly  related  to  oil  or  gas 
production  and  gathering  operations; 
and 

•  Storage  tanks  situated  on  or  above 
the  floor  of  underground  areas  (such  as 
basements,  shafts,  or  tunnels). 

"Regulated  Substance"  is  defined  in 
Section  9001  of  Subtitle  I  as:  (1)  Any 
substance  defined  in  Section  101(14)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA)  as  a 
hazardous  substance,  except  substances 
regulated  as  hazardous  wastes  under 


Subtitle  C  of  the  Solid  Waste  Disposal 
Act;  and  (2)  petroleimi,  including  crude 
oil  or  any  fraction  thereof,  which  is 
liquid  at  standard  conditions  of 
temperature  and  pressure  (60  degrees 
Fahrenheit  and  14.7  pounds  per  square 
inch  absolute ).* 

Section  9001  of  Subtitle  I  sets  forth 
definitions  for  other  key  terms  used  in 
RCRA.  These  include  "release,"  "non- 
operational  storage  tank,"  "owner," 
"operator."  and  "person."  The  Agency 
previously  codified  these  definitions 
along  with  the  definition  of  "regulated 
substance"  {50  FR  28702).  They  are 
presented  again  in  today's  proposal  so 
that  the  public  does  not  have  to  refer  to 
previous  Federal  Register  notices. 

Today,  the  Agency  is  proposing  one 
regulatory  exclusion  which  is  described 
in  Section  2  below.  In  addition,  the 
Agency  is  also  proposing  to  defer 
regulation  for  certain  categories  of  UST 
systems  because  the  Agency  has 
insufficient  data  upon  which  to  fashion 
appropriate  regulations.  Deferral  of 
regulation  of  these  tanks  is  described  in 
Section  3  below.  The  Agency  is  also 
proposing  regulatory  defmitions 
intended  to  clarify  the  terms  of  the 
statute.  These  definitions  clarify  the 
universe  subject  to  Subtitle  I  jurisdiction 
as  well  as  the  statutory  exclusions  listed 
above.  These  definitions  are  described 
in  Section  4  below.*  The  following 


'  The  list  of  CERCLA  hazardous  substances  is 
codified  atlO  CFR  Part  902.  This  list  contains  both 
commercial  chemicals  and  discarded  commercial 
chemical  product*.  The  Subtitle  I  program  only 
covers  those  hazardous  substances  that  are  not 
hazardous  wastes  (except  for  petroleum  wastes). 
This  list  was  amended  in  a  Tinal  rale  published  on 
September  29. 1966  (SI  FR  34534). 

The  Agency  proposes  to  apply  requirements  for 
hazardous  sutistince  UST  systems  to  tanks 
containing  a  mixture  of  petroleum  and  hazardous 
substances  in  which  hazardous  substances 
comprise  the  principal  components  of  the  mixture. 
The  Agency  is  interested  in  commenters'  views  on 
the  feasibility  (especially  for  a  testing  method)  of 
using  a  coocentration  threshold  to  determine  whan 
such  a  mixture  would  be  regarded  as  principally 
petroleum  or  principally  hazardous  substance,  and. 
therefore,  subject  to  the  respective  requirements. 
The  Agency  recognizes  that  several  petroleum 
products  (eg.,  gasohnej  are  themselves  comprised 
of  hazardous  substance  constituents  (e.g..  benzene, 
toluene,  xylene),  but  regards  Itiese  as  petroleum  to 
the  extent  these  substances  are  present  in  levels 
normally  found  in  raw  or  refined  petroleum 
fractions.  The  Agency  requests  comments  on  the 
frequency  of,  problems  with,  and  suggested 
approach  to  requirements  for  UST  systems 
containing  both  a  petroleum  product  and  a 
regulated  hazarxious  substance.  The  Agency 
believes  that  the  largest  group  of  such  tanka  contain 
waste  oil  to  which  hazardous  substances  have  Ixen 
added  (e.g.  solvents). 

*  A  numl>er  of  the  definitions  that  the  Agency  is 
proposing  today  have  already  tieen  presented  in  a 
guidance  doctunenl  issued  by  EPA  on  April  7. 1980 
to  assist  the  regulated  community  in  complying  with 
the  Subtitle  I  notification  requirements. 
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sections  describe  EPA's  reasons  for 
selecting  the  proposed  deferrals, 
exclusions  and  definitions  and  asks  for 
public  comment 

2.  Exclusion  for  Tanks  Regulated  Under 
Subtitle  C 

Underground  storage  tanks  that 
contain  a  mixture  of  hazardous  wastes 
(regulated  under  Subtitle  C)  and 
hazardous  substances  (regulated  under 
Subtitle  I)  are  subject  to  overlapping 
jurisdiction  of  Subtitles  C  and  I.  EPA  is 
proposing  today  to  exempt  these  tanks 
from  Subtitle  I  regulation.  The  Agency 
believes  that  this  is  consistent  with 
congressional  intent  not  to  have 
overlapping  requirements  evidenced  by 
the  Subtitle  C  exclusion  within  the 
defmition  of  "regulated  substance." 
Because  of  the  coverage  of  these  tanks 
by  Subtitle  C,  the  exemption  of  these 
tanks  will  not  present  a  risk  to  human 
health  and  the  environment. 

3.  Deferral  of  Regulation 

Today,  the  Agency  is  deferring  the 
proposal  of  certain  requirements  for  the 
following  categories  of  UST  systems: 
wastewater  treatment  tanks,  sumps, 
UST  systems  containing  used  oil, 
underground  bulk  storage  tanks,  UST 
systems  containing  radioactive  waste, 
UST  systems  containing  electrical 
equipment  (e.g.,  vaulted  transformers 
and  buried  power  cable  conduits],  and 
hydraulic  lift  tanks.  For  these  tanks, 
EPA  is  deferring  the  proposal  of  the 
technical  standards  set  forth  today  in 
Subparts  A,  B.  C,  D.  E,  H,  and  I.  EPA  is 
proposing,  however,  that  these  tanks  be 
subject  to  the  interim  prohibition  for 
new  tank  systems  (today  proposed  to  be 
redesignated  Section  280.11]  and 
corrective  action  requirements  as  set 
forth  in  Subparts  F  and  G. 

a.  Wastewater  Treatment  Tanks 

Under  the  definition  of  "storm  water 
or  wastewater  collection  systems"  that 
is  proposed  by  the  Agency  today, 
wastewater  tanks  in  which  treatment  is 
designated  to  occur  would  not  be 
exempt  from  regulation  under  Subtitle  I. 
Wastewater  treatment  tanks  have  been 
exempted  from  Subtitle  C  regulation  (45 
FR  76074).  Elementary  neutralization 
tanks  are  also  temporarily  exempted 
from  Subtitle  C  regulation.  The  Clean 
Water  Act  regulates  discharges  from 
tanks  containing  hazardous  wastes  or 
hazardous  substances  into  surface 
waters  but  does  not  regulate  the  tanks 
themselves.  This  means  that  hundreds 
of  thousands  of  in-ground  tanks  that 
hold  wastewater  at  treatment  faciUties, 
including  publicly  owned  treatment 
works,  are  now  subject  to  UST 
jurisdiction. 


Also  subject  to  UST  jurisdiction  are 
thousands  of  oil/water  separators, 
which  exist  at  nearly  every  oil  refinery 
in  the  United  States  and  many  other 
Industrial  facilities.  These  devices  are 
primarily  used  to  separate  oil  from 
wastewater  and  can  be  considered 
treatment  tanks. 

The  Agency  has  considered  regulating 
these  tanks  under  today's  proposal.  EPA 
believes,  however,  that  the  proposed 
standards  may  not  be  appropriate  for 
these  tanks.  Thus,  EPA  is  proposing  to 
defer  regulation  of  wastewater 
treatment  tanks  and  similar  apparatuses 
such  as  oil  water  separators  until 
special  standards  for  these  tanks  can  be 
developed.  The  Agency  requests  public 
comment  on  the  appropriateness  of 
applying  the  requirements  being 
proposed  today  to  these  waste  water 
treatment  tanks. 

b.  Sumps 

Under  the  definition  of  "tank"  that  the 
Agency  is  proposing  today,  in-ground 
sumps  would  be  considered  UST 
systems.  According  to  an  industry 
survey  of  sumps,  there  is  an  estimated 
500,000  sumps  in  the  oil  and  gas  industry 
alone.  Typically  constructed  of  cement, 
these  range  in  size  from  55  gallons  to 
2,100  gallons.  (Less  than  20  percent  of 
the  sumps  fall  in  the  1,260-2,100  gallon 
range  and  these  are  associated  with  oil 
and  gas  wells;  thus;  they  are  excluded 
under  the  definition  of  liquid  traps.  The 
remainder  of  sumps  range  from  55  to 
1,260  gallons.] 

Sumps  in  the  oil  and  gas  industry  are 
primarily  installed  and  maintained  for 
pollution  abatement  purposes.  Their 
contents  are  pumped  out  and  retiuned  to 
production  facihties.  As  a  general 
practice,  wells  and  production  battery 
sites  are  inspected  daily  by  production 
company  employees. 

Sumps  have  been  linked  to  a  number 
of  ground-water  contamination  cases. 
The  state  of  California,  relying  on 
studies  of  ground-water  contamination 
incidents  in  the  Santa  Qara  Valley,  has 
concluded  that  sumps  should  be 
regulated  under  that  state's  UST 
program.  Sumps  that  contain  hazardous 
wastes  are  regulated  under  Subtitle  C. 
Under  Subtitle  C  sumps  are  defined  as 
"any  pit  or  reservoir  that  meets  the 
definition  of  tank  and  those  troughs/ 
trenches  connected  to  it  that  serve  to 
collect  hazardous  waste  for  transport  to 
hazardous  waste  storage,  treatment  or 
disposal  faciUties."  Certain  sumps, 
however,  have  been  excluded  from  the 
secondary  containment  requirements  for 
hazardous  waste  tanks,  namely  sumps 
that  serve  as  part  of  a  secondary 
contaiiunent  system  to  collect  or  contain 
releases  of  hazardous  wastes. 


EPA  is  considering  regulating  sumps 
containing  regulated  substances  and 
requiring  owners  of  these  devices  to 
meet  the  Subtitle  I  technical  standards. 
EPA  is  uncertain  at  this  time,  however, 
whether  the  requirements  proposed 
today  are  appropriate  for  these  devices. 
Thus,  the  Agency  has  decided  to  defer 
proposing  technical  requirements  for 
these  devices  at  this  time.  The  proposed 
corrective  action  requirements, 
however,  would  apply  to  these  tanks. 
The  Agency  solicits  comment  on 
whether  special  standards  should  apply 
to  sumps  containing  regulated 
substances.  EPA  also  sohcits 
information  on  (1]  the  number,  location, 
and  substances  stored  in  sumps;  (2]  how 
they  are  protected  to  prevent  releases  to 
the  environment  from  occurring;  (3)  their 
leak  history;  and  (4]  whether  the 
requirements  being  proposed  today 
would  be  appropriately  applied  to 
siunps.  In  the  absence  of  comments  and 
information  gathered  before  final 
regulations  indicating  that  the  proposed 
requirements  are  not  appropriate  for 
Bumps,  EPA  may  determine  that  the 
requirements  proposed  today  are 
appropriate  for  sumps  and  would  then 
make  the  final  regulations  apphcable  to 
them. 

c.  Undergroimd  Bulk  Storage  Tank 

The  regulations  that  the  Agency  is 
proposing  today  were  developed  to 
address  the  majority  of  tanks  in  the  UST 
universe.  Most  of  the  technical 
regulations  apply  to  relatively  small 
UST  systems  of  less  than  20,000  gallon 
capacity.  Tanks  of  very  large  capacities, 
however,  are  in  use  and  within  the 
jurisdiction  of  Subtitle  I.  The  large 
capacity  tanks  are  sometimes  referred  to 
as  underground  bulk  storage  tanks 
(UBSTs).  UBSTs  are  generally  located  at 
defense  facilities  and  contain  primarily 
petroleum  products,  such  as  jet  fuels, 
motor  gasolines,  aviation  gasolines,  and 
fuel  oils.  However,  such  tanks  are 
occasionally  used  to  contain  other 
substances.  For  example,  according  to 
California's  inventory  of  UST  systems, 
two  tanks  were  listed  as  containing 
butyl  acetate  with  a  combined  capacity 
of  200,000  gallons.  The  inventory  also 
lists  29  tanks  containing  potassium 
hydroxide  with  a  total  capacity  of 
1,032,485  gallons  for  an  average  capacity 
of  35.600  gallons.  The  majority  of  UBSTs 
can  be  grouped  into  three  categories: 
20,000  to  50,000  gallon  tanks  made  of 
steel  or  fiberglass  that  are  shaped  like 
smaller  UST  systems  (horizontal 
cylinders]:  50,000  to  1.000,000  gallon  bulk 
tanks  made  of  steel  or  concrete,  usually 
shaped  Hke  vertical  cylinders;  and 
2.100,000  to  3.300,000  gallon  bulk  tanks 


!2Bm? 


»^^t!pral  Register  /  Vol.  52.  No.  74  /  Friday,  April  17,  1987  /  Proposed  Rules 


made  of  concrete  and  shaped  like 
vertical  cylinders.  The  20.000  to  50,000 
gallon  horizontal  UBSTb  are  often 
located  on  airport  flight  lines  or 
refueling  stations  for  ground  vehicles. 
The  larger  vertical  UBSTs  are  used  for 
storage  at  terminals,  other  major 
distribution  and  supply  centers,  and  for 
high  volume  industrial  purposes.  In 
addition,  the  larger  vertical  UBSTs  are 
fabricated  at  the  storage  facility. 

While  there  are  no  exact  inventories 
of  these  tanks,  it  has  been  estimated 
that  approximately  30,000  tanks  with  a 
capacity  greater  than  20,000  gallons  are 
located  at  defense  facilities  of  all  the 
services.  Approximately  10  to  15  percent 
of  these  tanks  are  expected  to  have 
capacities  exceeding  2  million  gallons. 

EPA  does  not  have  a  complete 
understanding  of  the  design, 
construction,  fabrication  and 
installation  processes  associated  with 
these  tanks.  The  Agency  is  concerned 
that  today's  proposed  requirements  for 
design  and  construction,  installation  and 
leak  detection,  in  particular,  may  not  be 
appropriate  for  these  tanks.  Comment  is 
sought  regarding  appropriate  practices 
for  design  and  construction,  installation, 
leak  detection  and  other  regulatory 
concerns  regarding  these  tanks.  For 
example,  tightness  testing  is  believed  to 
be  an  unreliable  technology  for  UBSTs. 
The  "noise."  or  level  of  interferences. 
increases  with  increasing  product 
volume,  so  that  it  becomes  progressively 
more  difficult  to  detect  a  particular 
threshold  leak  rate  (e.g.,  0.10  gallons  per 
hour).  In  addition,  the  concrete-type 
tanks  cannot  be  overfilled  for  testing 
because  of  the  lid  design.  Also,  little  is 
known  about  the  application  of  external 
leak  detection  methods  to  UBSTs.  In 
theory,  these  methods  should  work  for 
these  tanks;  however,  due  to  the 
difficulty  of  establishing  appropriate 
monitoring  points,  effectiveness  of 
external  leak  detection  devices  may  be 
questionable,  inventory  control  is 
subject  to  many  of  the  same 
interferences  that  affect  tightness  testing 
and  may  not  be  a  feasible  release 
detection  technique  in  UBSTs  as  well. 

Because  of  all  the  above  concerns 
about  the  applicability  or 
appropriateness  of  today's  proposed 
standard  for  UBSTs.  EPA  is  evaluating 
whether  only  secondary  containment 
may  provide  the  necessary  protection 
for  human  health  and  the  environment. 
However,  the  Agency  does  not  have 
sufficient  information  on  the 
effectiveness  or  costs  associated  with 
secondary  containment  of  UBSTs. 
Comment  is  sought  on  the 
appropriateness  of  this  approach  as  well 


as  alternate  release  detection 
approaches  that  would  be  effective. 

Given  the  factors  presented  above, 
EPA  is  proposing  today  to  defer 
applicability  of  today's  proposed 
technical  standards  to  UBSTs.  (The 
proposed  corrective  action  requirements 
of  Subparts  G  and  H,  however,  would 
apply  to  these  tanks).  For  the  purpose  of 
this  deferral,  UBSTs  are  defined  as 
tanks  that  are  approximately  20,000 
gallons  or  larger  (they  encompass  steel, 
FRP,  and  concrete  tanks)  that  are  field- 
fabricated,  vertical  cylinders,  because  of 
their  size.  The  Agency  is  considering  the 
use  of  secondary  containment  for  sdl 
sucii  tank  systems  and  may  require  it  for 
UBSTs  instead  of  the  standards  for 
USTs  proposed  today.  EPA  solicits 
information  on  (1)  the  number,  location, 
and  substances  stored  in  such  tanks;  (2) 
how  they  are  protected  to  prevent 
releases  to  the  environment  from 
ocourrin^;  (3)  the  leak  history;  and  (4) 
applicability  and  appropriateness  of 
each  of  the  proposed  technical 
regulations  for  these  tanks.  Again,  if 
EPA  determines  that  either  the 
requirements  being  proposed  today  or 
secondary  containment  are  appropriate 
for  these  tanks,  it  will  make  the  final 
rule  applicable  to  them.  Comment  is 
requested  on  this  issue. 

d.  UST  Systems  Containing  Radioactive 
Waste  and  Other  Radioactive  Materials 

UST  systems  that  contain  high-level 
radioactive  waste  or  other  radioactive 
materials,  e.g..  low-level  radioactive 
cooling  waters,  that  are  not  regulated 
under  Subtitle  C  are  regulated  under 
Subtitle  I  because  their  contents  are 
considered  CERCLA  hazardous 
substances.  The  Department  of  Energy 
(DOE),  which  manages  high-level 
radioactive  waste,  has  established  a 
prqgram  for  the  management  of  its  tanks 
which  includes  detailed  design, 
operation,  maintenance,  detection, 
monitoring,  and  recordkeeping 
procedures  as  well  as  corrective  actions 
that  must  be  taken  in  the  event  of  a 
release.  These  tanks  typically  have  a 
capacity  of  1.000.000  gallons  and  contain 
a  varied  of  high-level  radioactive 
liquids  and  precipitates.  The  newer 
tanks  are  constructed  of  double-walled 
steel  and  are  encased  in  18  to  22  inches 
of  concrete. 

All  UST  systems  containing  high-level 
radioactive  waste  are  owned  by  the 
DOE.  The  UST  systems  are  located  at 
facilities  at  Savannah  River,  South 
Carolina.  Idaho,  and  Hanford 
(Richland).  Washington.  The  facility  at 
Hanford.  Washington,  is  being  reviewed 
under  the  National  Environmental  Policy 
Act  for  the  "Disposal  of  Hanford 


Defense  High  Level,  Transuranic  and 
Tank  Wastes"  (DOE-EIS-OllS). 

Due  to  the  unique  nature  of  the 
materials  stored  in  tanks,  the  special 
operations  required  in  handling  them, 
and  the  size  of  the  storage  tanks,  several 
of  the  proposed  standards  are  not 
applicable  to  these  tanks.  The  EPA  has 
considered  developing  a  separate  set  of 
standards  that  apply  to  these  tanks  only. 
This  may  be  unnecessary  for  tanks 
containing  high-level  radioactive  waste 
in  view  of  the  fact  that  the  DOE  already 
has  a  program  In  place  that  adequately 
addresses,  and  sometimes  exceeds,  the 
proposed  requirements  for  the  average 
UST  system.  Thus.  EPA  is  deferring  the 
proposal  of  technical  requirements  for 
tanks  containing  radioactive  materials, 
including  high-level  radioactive  waste, 
pending  receipt  of  public  comment  on 
the  issue  of  whether  tanks  should  meet 
the  proposed  standards  or  separate 
standards.  (The  proposed  corrective 
action  requirements  of  Subparts  F  and 
G,  however,  would  apply  to  these 
tanks.) 

e.  UST  Systems  Containing  Electrical 
Equipment 

Under  the  proposed  definition  of 
"tank."  targe  numbers  of  utility  units 
could  qualify  as  tanks.  Buried  power 
cable  conduits  are  an  example  of  such 
units.  In  urbnu  areas,  high  tension  power 
cables  are  encased  in  piping  that  acts  as 
a  conduit.  The  piping  is  typically 
constructed  of  stainless  steel  and 
covered  with  a  semastic  coating  to 
prevent  corrosion.  It  contains  dielectric 
fluid  which  is  used  to  keep  the  electrical 
cables  cool.  The  pressurized  piping 
system  includes  one  or  more  reservoirs 
which  are  generally  located  above 
ground  through  which  the  dielectric  fluid 
continuously  circulates  and  is  pumped 
back  throu^  the  system.  Also  located  in 
urban  areas  are  transformers  for  large 
tnmk  lines.  These  transformers  are 
located  underground  and  contain 
dielectric  fluid. 

EPA  believes  that  attempts  to  include 
these  structures  in  the  UST  program 
would  be  impractical  from  an 
administrative  point  of  view.  Thus,  EPA 
is  proposing  to  defer  application  of 
technical  requirements  to  these  units 
until  it  can  assess  the  necessity  of  their 
regulation.  (Today's  proposed  corrective 
action  requirements  in  Subparts  F  and 
G,  however,  would  apply  to  these 
tanks.)  The  Agency  requests  comment 
on  whether  and  to  what  extent  such 
units  should  be  regulated  in  the  UST 
program.  In  addition,  to  determine  the 
scope  of  the  universe  of  these  units  as 
well  as  the  magnitude  of  environmental 
impacts  from  release  incidents  EPA 
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solicits  the  following  information:  (1)  the 
number,  location,  and  substances  stored 
<n  such  units;  (2)  how  they  are  protected 
to  prevent  releases  to  the  environment 
from  occurring;  (3)  the  leak  history;  and 
(4)  applicabihty  and  appropriateness  of 
each  of  the  proposed  technical 
regulations  for  these  tanks. 

f.  Hydraulic  Lift  Tanks 

Under  the  definition  of  tank  that  the 
Agency  is  proposing  today,  reservoirs  of 
fluid  used  in  hydraulic  lifts  at  service 
stations  and  similar  devices  such  as 
lubricating  oil  reservoirs  of  elevators 
would  be  subject  to  Subtitle  I  regulation. 

Businesses  that  are  involved  in 
automotive  service  and  repair  often  use 
in-ground  hydraulic  lifts  to  raise  and 
lower  automobiles  in  order  to  facilitate 
service  and  repair  work.  These  lifts  are 
designed  to  utilize  a  compressed  air/ 
hydraulic  fluid  system  and  hold  between 
27  and  75  gallons  of  hydraulic  oil.  with 
the  average  being  42  gallons.  It  has  been 
estimated  that  there  are  between  350,000 
and  750.000  underground  hydraulic  lift 
tanks  in  this  country.  Added  to  this  are 
hundreds  of  thousands  of  lubricating  oil 
reservoirs  of  elevators  that  are  found  in 
almost  every  multi-story  building  in  the 
country. 

EPA  is  proposing  today  to  defer  the 
application  of  its  proposed  technical 
standards  to  such  tanks.  (Today's 
proposed  corrective  actions 
requirements  under  Subparts  F  and  G, 
however,  would  apply  to  these  tanks.) 
The  Agency  requests  comments  on 
whether  such  units  should  be  regulated, 
and.  if  regulated,  to  what  extent.  To 
include  these  tanks  in  the  UST  program 
could  overwhelm  the  regulatory 
capacity  of  EPA  and  the  states  and  lead 
to  a  less  successful  program  in  terms  of 
protection  of  human  health  and  the 
envirormient.  Based  on  preliminary  data 
that  the  Agency  has  collected 
concerning  hydraulic  lift  tanks.  EPA 
believes  that  these  tanks  pose  a  minimal 
risk  to  the  environment.  If  these  tanks 
leak,  the  machinery  stops  working.  Leak 
detection  and  abatement  therefore 
occurs  automatically.  Furthermore,  most 
of  the  UST  requirements  being  proposed 
today  would  not  be  applicable  to 
hydraulic  lift  tanks.  These  tanks  are 
pressurized  and  can  only  be  monitored 
indirectly,  i.e..  using  vadose  zone  or 
ground-water  monitoring  wells.  Thus, 
monitoring  of  these  tanks  would  require 
that  wells  be  drilled  through  the  floors 
of  potentially  hundreds  of  thousands  of 
auto  repair  shops,  multi-story  buildings 
with  hydraulic  lift  operated  elevators, 
and  factories  that  use  hydraulically 
powered  equipment.  ElPA  believes  that 
regulation  of  such  tanks  represents  a 
cost  to  the  regulatory  agencies  and  the 


regulated  community  that  bears  no 
relationship  to  the  environmental 
protection  to  be  gained. 

g.  UST  Systems  Containing  Used  Oil 

Because  any  tank  containing 
petroleum  (even  if  mixed  with  other 
substances)  is  subject  to  Subtitle  I, 
underground  storage  tanks  that  contain 
used  oil  are  subject  to  both  the 
jurisdiction  of  Subtitle  C  (Section  3014) 
and  Subtitle  I. 

The  Agency  is  assessing  whether  the 
regulations  that  are  proposed  today 
would  be  appropriate  for  used  oil  UST 
systems.  Pending  the  determination  of 
whether  different  rules  than  those  being 
proposed  today  under  Subtitle  I  are 
necessary,  EPA  proposes  to  defer  the 
application  of  the  proposed  technical 
standards  to  used  oil  UST  systems.  One 
reason  for  deferral  of  used  oil  under 
Subtitle  I  is  that  EPA  has  not  considered 
the  impact  of  the  proposed  regulation  on 
the  recycling  of  used  oil  in  accordance 
with  RCRA  Section  3014.  However,  even 
if  Section  3014  considerations  are 
applicable  to  Subtitle  I  regulation,  it  is 
unclear  what  impacts  on  recycling  of 
used  oil  the  UST  regulation  would  have. 
Subtitle  I  would  apply  to  all  used  oil 
tanks,  whether  or  not  the  used  oil  were 
stored  for  eventual  recycling  or  disposal 
and  whether  or  not  the  used  oil  was 
mixed  for  other  hazardous  substances 
(not  a  hazardous  waste).  In  addition, 
there  does  not  appear  to  be  any 
evidence  that  Subtitle  I  regulation  would 
create  the  "stigma"  disincentive  to 
recycling  allegedly  created  by  Subtitle  C 
regulation  of  used  oil  as  a  "hazardous 
waste."  Based  upon  public  comment, 
however,  EPA  may  determine  that  the 
technical  standards  being  proposed 
today  are  appropriate  for  used  oil  tanks, 
in  which  case.  EPA  may  apply  today's 
proposed  technical  standards  to  used  oil 
in  the  final  rule. 

The  Agency  is  soUciting  comments  on 
the  appropriate  regulation  of  used  oil 
tanks.  The  Agency  requests  comments 
on  the  following  issues: 

•  Are  the  petroleum  underground 
storage  requirements  proposed  today 
appropriate  for  recycled  used  oil  and/or 
used  oil  bound  for  disposal? 

•  Do  the  minor  constituents  found  in 
used  oil  (water,  metals,  etc.)  alter  the 
appropriateness  of  the  requirements? 

•  Is  it  appropriate  to  have  different 
standards  for  relatively  smaller  tanks, 
such  as  those  used  by  used  oil 
generators  and  burners,  than  for  larger 
tanks  typically  used  by  used  oil 
processors? 


4.  Definitions 

a.  Definitions  of  Terms  Used  in  the 
Statute 

(1)  Underground  Storage  Tanks. 
Underground  storage  tank  is  defined  in 
the  statute  as  any  one  or  combination  of 
tanks  (including  underground  pipes 
connected  thereto)  that  is  used  to 
contain  an  accumulation  of  regulated 
substances.  To  be  considered 
"underground,"  the  tank  must  have  at 
least  10  percent  of  its  volume,  including 
the  volume  of  pipes  attached  to  the  tank, 
below  ground. 

Today's  proposal  sets  forth  the 
following  definitions  for  terms  used  in 
the  statutory  definition  of  underground 
storage  tank: 

(a)  Tank  is  a  stationary  device 
designed  to  contain  an  accumulation  of 
regulated  substances  and  is  constructed 
of  non-earthen  materials  (e.g..  concrete, 
steel,  plastic)  providing  structural 
support 

The  basis  of  this  definition  is  the 
definition  of  tank  under  Subtitle  C  of 
RCRA  (40  CFR  260.10).  One  advantage 
of  borrowing  this  definition  is  that  it  is 
one  with  which  many  members  of  the 
regiilated  community  will  be  familiar.  A 
potential  disadvantage  of  this  definition 
is  that  it  is  so  broad  that  literally 
hundreds  of  thousands  of  devices  not 
traditionally  regarded  as  underground 
storage  tanks — but  which  contain 
regulated  substances  for  operational  or 
treatment  purposes — would  be 
considered  tanks.  Thus,  under  the 
proposed  definition,  treatment  units 
(such  as  oil/water  separators,  traps  and 
interceptors)  and  equipment  and 
machinery  that  contain  petroleum  or 
other  regulated  substances  for 
operational  purposes  (such  as  vaulted 
electric  transformers  and  hydraulic  lifts) 
would  be  subject  to  regulation. 
Similarly,  underground  sumps  and  drip 
collection  devices  could  be  considered 
tanks. 

EPA  has  also  considered  revising  the 
definition  of  tank  to  incorporate  the 
concept  of  storage  into  the  definition  to 
distinguish  those  tanks  which  are  used 
to  store  regulated  substances  from  those 
tanks  which  use.  treat,  or  capture 
regulated  substances.  The  Agency 
rejected  this  alternative,  however, 
because  it  did  not  have  sufficient  data 
on  which  to  base  an  appropriate 
definition  of  "storage"  for  Subtitle  I 
purposes. 

Subsequent  to  the  issuance  of  the 
April  guidance,  a  number  of  people  have 
contacted  EPA  and  have  asserted  that 
EPA  should  revise  the  definition  of 
"tank"  to  clarify  that  devices  such  as 
tliose  mentioned  above  would  not  be 


12690  Federal  Register  /  Vol.  52,  No.  74  /  Friday.  April  17.  1987  /  Proposed  Rules 


subject  to  regulation  under  Subtitle  I. 
They  argued  that  attempts  on  the  part  of 
EPA  to  include  these  structures  in  the 
UST  program  will  not  only  create  chaos 
in  the  regulated  community  but  will  also 
damage  the  Agency's  ability  to 
administer  the  UST  program. 

Many  of  the  people  who  contacted 
EPA  owned  tanks  that  could  be 
categorized  in  one  or  more  of  the 
following  ways:  (1)  tanks  with  a  small 
capacity;  (2]  tanks  that  hold  small 
concentrations  of  a  regulated  substance; 
and  (3)  tanks  that  store  a  regulated 
substance  for  a  short  period  of  time. 

Except  to  the  extent  the  statute 
applies  only  where  there  is  an 
"accimiulation  of  regulated  substances," 
the  statutory  definition  of  "underground 
storage  tank"  and  its  exclusions  do  not 
provide  an  exemption  for  such  tanks. 
Thus,  any  underground  storage  tank  that 
contains  regulated  substances  for  any 
period  of  time,  even  small  amounts,  is 
within  the  jurisdiction  of  Subtitle  I. 
However,  although  there  is  no 
legislative  history  providing  a  basis  for 
defining  "accumulation  of  regulated 
substances,"  as  a  jurisidictional  matter, 
EPA  believes  that  the  statutory  language 
of  Section  gooi(a]  and  Section  g003(b) 
which  allows  EPA  to  distinguish  on  the 
basis  of  the  size  of  the  tank  provides 
flexibility  for  EPA  to  exclude  by 
regulation  tanks  that  accumulate  small 
amounts  of  regulated  substances. 

Given  the  potentially  overwhelming 
UST  universe  that  results  from  the 
statutory  definitions.  EPA  must  balance 
several  factors  to  provide  maximum 
protection  of  human  health  and  the 
environment.  On  the  one  hand,  EPA  is 
responsible  under  SubtiUe  I  to  establish 
a  program  that  minimizes  the  adverse 
impact  of  mismanagement  of  small 
quantities  of  regulated  substances 
stored  in  UST  systems.  Even  small 
quantities  of  some  regulated  substances 
may  pose  serious  dangers  to  human 
health  and  the  environment.  On  the 
other  hand,  the  Agency  must  focus  its 
limited  resources  on  the  most  serious 
potential  hazards  associated  with 
leaking  underground  storage  tanks. 

Various  states  and  localities  have 
different  minimiun  tank  size  exemptions 
in  their  regulations.  Several  states  and 
localities  have  selected  1.100  gallons  as 
a  minimum  tank  size.  This  is  apparently 
patterned  after  the  size  exemption  in  the 
UST  legislation  that  pertains  to  "farm  or 
residential  tanks  of  1.100  gallons  or  less 
capacity  used  for  storing  motor  fuel  for 
noncommercial  purposes."  Other  states/ 
localities,  such  as  Louisiana.  Florida, 
Wisconsin,  and  Suffolk  County  in  New 
York,  have  minimum  tank  sizes  below 
which  a  tank  is  exempt,  but  these  tank 


size  cutoffs  vary  from  60  to  1,100 
gallons. 

The  Agency  has  also  considered 
creating  a  de  minimus  regulatory 
exclusion  for  certain  categories  of  tanks, 
namely  (1)  small  tanks  (e.g.,  less  than 
110  gallons  or  less  than  500  gallons);  (2) 
tanks  that  contain  a  small  concentration 
of  regulated  substances  (e.g.,  less  than 
0.1  percent);  and  (3)  tanks  that  contain 
regulated  substances  for  a  short  period 
of  time  (e.g.,  less  than  24  hours  or  less 
than  48  hours).  On  the  basis  of 
preliminary  data  indicating  that 
inclusion  of  smaller  tanks  (e.g.,  less  than 
110  gallons)  could  jeopardize  the 
effectiveness  of  its  Subtitle  I  program, 
the  EPA  plans,  to  exclude  de  minimus 
quantity  tanks  in  the  future.  However, 
today,  the  EPA  is  not  proposing  a 
regulatory  exclusion  due  to  lack  of 
specific  information. 

EPA  solicits  cmnment  on  the  proposed 
definition  of  tank.  The  Agency  also 
solicits  comment  on  the  potential 
categories  of  regulatory  exclusions 
discussed  above  as  well  as  data  to 
support  such  regulatory  exclusions. 
Specifically,  the  Agency  requests  data 
on  the  following:  (1)  Amount  of 
substance  and  residence  time  the 
Agency  should  consider  for  a  regulatory 
exclusion;  (2)  supporting  data  on  the 
level  of  risk  that  such  tanks  pose;  (3)  the 
approximate  number  of  such  tanks;  (4) 
the  types  of  tanks;  (5)  whether  the 
requirements  being  proposed  today 
would  be  appropriately  applied  to  such 
tanks;  (6)  whether  such  tanks  should  be 
exempted  on  a  conditional  basis,  and 
what  conditions  should  be  met. 

(b)  Underground  pipes  connected 
thereto  means  all  underground  piping, 
including  valves,  elbows,  joints,  flanges, 
and  flexible  connectors  attached  to  a 
tank  system  through  which  regulated 
substances  flow.  For  the  purpose  of 
determining  how  much  piping  is 
connected  to  any  individual  UST 
system,  the  piping  which  joins  UST 
systems  should  be  allocated  equally 
among  them. 

The  definition  of  connected  piping 
addresses  two  issues:  where  the 
coainected  piping  begins,  and  how  the 
connected  piping  should  be  allocated 
among  tanks.  To  be  consistent  with  the 
RCRA  Subtitle  C  tank  rules,  the  starting 
point  of  the  "connected  piping"  is  the 
point  at  which  the  regulated  substance 
is  introduced  into  the  system. 

Today's  proposed  definition  has  been 
clarified  since  issuance  of  the  April 
guidance  to  expressly  indicate  that  only 
underground  piping  is  included  in  the 
definition  of  an  UST. 

(c)  Regulated  Substance.  (\) 
Petroleum,  including  crude  oil  or  any 


fraction  thereof,  means  crude  oil,  crude 
oil  fractions,  and  refined  petroleum 
fractions,  including  gasoline,  kerosene, 
heating  oils,  and  diesel  fuels.  The 
definition  of  this  term  was  adopted  from 
EPA's  interpretation  of  the  term 
"petroleum"  under  CERCLA  which 
defines  petroleum  under  Section  101(14) 
in  a  manner  substantially  the  same  as 
Subtitle  I.  Use  of  this  interpretation 
eliminates  any  potential  inconsistency 
with  CERCLA. 

(2)  Hazardous  substance  is  any 
substance  defined  in  Section  101(14)  of 
CERCLA  other  than  any  substance 
regulated  as  a  hazardous  waste  under 
Subtitle  C  of  the  Solid  Waste  Disposal 
Act  (RCRA). 

(d)  A  tank  is  10  percent  or  more 
beneath  the  surface  of  the  ground  if  its 
volume  (including  the  volume  of  its 
connected  undergroimd  piping)  is  10 
percent  or  more  beneath  ground  surface 
or  otherwise  covered  with  material  so 
that  physical  inspection  is  precluded. 

This  definition  reflects  the  intent  of 
the  UST  regulations  to  govern  tanks 
which  could  leak  directly  into  the 
ground  imdetected.  Thus,  the  following 
types  of  tanks  are  included  in  the  UST 
jurisdiction:  tanks  that  are  underground, 
inground  open-top  tanks,  and  tanks  that 
are  covered  with  ground  material  (for 
example,  to  comply  with  local  fire 
codes). 

The  April  guidance  also  included 
tanks  which  are  "10  percent  or  more 
below  grade"  even  if  not  covered  by 
ground  material.  A  tank  whose  voliune 
is  less  than  10  percent  beneath  the 
surface  of  the  ground  and  that  is  below 
grade  but  not  covered  with  ground 
material,  such  as  a  tank  in  a  ditch  or 
natural  depression,  is  not  included  in 
today's  proposal  because  it  is  not 
substantially  different  from  an  above 
ground  tank. 

The  definition  of  underground  storage 
tank  excludes  nine  types  of  tanks  that 
would  otherwise  be  subject  to  UST 
regulation. 

(2)  Farm  or  Residential  Motor  Fuel 
Tank  Exclusion. 

The  first  group  of  tanks  excluded  by 
the  statute  is  "farm  or  residential  tanks 
of  1,100  gallons  or  less  capacity  used  for 
storing  motor  fuel  for  non-commercial 
purposes."  The  proposal  sets  forth  the 
following  definitions  for  the  key  terms  of 
this  exemption. 

(a)  A  farm  tank  is  a  tank  located  on  a 
tract  of  land  devoted  to  the  production 
of  crops,  or  raising  animals,  including 
fish,  and  associated  residences  and 
improvements.  To  be  exempt  from  UST 
jurisdiction,  a  farm  tank  must  be  located 
on  the  farm  property.  "Farm"  includes 
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fish  hatcheries,  rangeland  and  nurseries 
with  growing  operations. 

"Farm"  does  not  include  laboratories 
where  animals  are  raised,  land  used  to 
grow  timber  and  pesticide  aviation 
operations.  Moreover,  this  definition 
does  not  include  retail  stores  or  garden 
centers  where  the  produce  of  nursery 
farms  is  marketed  and  where  plants  and 
related  items  are  purchased. 

In  developing  this  definition,  EPA  has 
reviewed  definitions  currently  used  by 
other  offices  within  EPA,  the  Internal 
Revenue  Service,  the  Department  of 
Agriculture,  and  the  Bureau  of  the 
Census.  The  Agency  also  reviewed 
definitions  currently  used  by  a  number 
of  states.  This  review  has  indicated  that 
there  is  no  standard  treatment  of  the 
term  "farm". 

EPA  considered  adopting  the 
definition  of  farm  that  is  used  by  the 
State  of  California.  California  defines 
farms  as  "a  place  of  agriculture  which 
has  annual  sales  of  agricultural  products 
of  $1,000  or  more."  The  Agency  rejected 
this  definition  because  of  the  difficulty 
of  its  application.  It  would  require  that 
the  economics  of  each  potential  "farm" 
be  evaluated  before  determining 
whether  its  small  motor  fuel  tanks  fall 
within  the  jurisdiction  of  Subtitle  I. 

The  basic  rationale  for  EPA's 
interpretation  of  "farm"  is  that,  because 
Congress  did  not  indicate,  either  in  the 
statute  or  the  legislative  history  what  it 
intended  by  "farm",  the  Agency  has 
chosen  to  interpret  farm  in  the  ordinary, 
every  day  sense  of  the  word. 

(b)  Residential  tank  is  a  tank  that  is 
located  on  property  used  primarily  for 
dwelling  purposes.  Thus,  under  the 
proposed  definitions,  a  private  school 
storing  motor  fuel  on  site  for  school 
buses  would  not  be  excluded  from  UST 
jurisdiction  because  the  primary  use  of 
the  property  is  not  residential. 

It  is  important  to  note  that  Congress 
has  mandated  EPA,  under  Section  9009 
of  Subtitle  I,  to  study  small  farm  and 
residential  motor  fuel  tanks  [less  than 
1100  gallons).  In  November  1987,  EPA 
will  present  the  results  of  this  study  to 
Congress  along  with  the  Agency's 
recommendations  on  whether  such 
tanks  should  be  regulated. 

(c)  Motor  fuel  is  a  petroleum-based 
fuel  used  in  the  operation  of  an  engine 
that  propels  a  vehicle  for  transportation 
of  people  or  cargo.  Therefore,  motor  fuel 
refers  to  motor  gasoline  and  diesel  fuel 
used  in  a  vehicle  for  transportation 
purposes. 

Limitations  inherent  in  this  definition 
raise  several  issues  with  respect  to 
which  EPA  solicits  comment.  First,  this 
definition  includes  only  gasoline  and 
diesel  fuel,  not  other  types  of  fuel  such 
as  gasohol.  Second,  "motor  fuel"  is 


limited  to  substances  stored  in  the  tanks 
used  to  power  motor  vehicles.  Another 
option  would  be  to  exclude  tanks 
containing  gasoline  and  diesel  fuel  even 
if  their  contents  are  not  used  to  run 
motor  vehicles.  Under  this  approach, 
tanks  storing  gasoline  at  emergency 
generators  would  be  exempt. 

(d)  Noncommercial  purposes  means 
not  for  resale.  The  exclusion  is  limited 
to  motor  fuel  that  is  not  for  resale  and 
that  is  stored  on  farmland  or  residential 
property.  Tanks  at  gas  stations  located 
on  "residential"  or  "farm"  property  as 
defined  above  are  not  excluded  because 
the  motor  fuel  is  stored  for  resale. 

(3)  Heating  Oil  Tanks  Exclusion.  The 
second  group  of  tanks  excluded  from 
UST  jurisdiction  by  statute  is  tanks  used 
for  storing  "heating  oil  for  consumptive 
use  on  the  premises  where  stored." 
Today's  proposal  sets  forth  the 
following  definitions  for  key  terms  of 
this  exclusion: 

(a)  Heating  oil  refers  to  a  type  of  fuel 
oil  that  is  one  of  the  eight  technical 
grades  of  heating  oil.  These  grades  are: 
No.  1,  No.  2,  No.  4 — light  No.  4 — heavy, 
No.  5 — light.  No.  5 — ^heavy,  No.  6,  and 
residual.  Heating  oil  also  refers  to  fuel 
oil  substitutes  such  as  kerosene  and 
diesel  when  used  for  heating  purposes. 

With  respect  to  fuel  oil,  the  lower  the 
grade  numbers,  the  thirmer  the  oil,  and 
the  more  easily  it  evaporates.  A  high 
number  indicates  a  relatively  thick, 
heavy  oil.  No.  1  and  No.  2  fuel  oils  are 
usually  used  as  domestic  heating  oil  and 
for  moderate  capacity  commercial- 
industrial  burner  units.  The  other  grades 
of  fuel  oil  are  used  extensively  in 
industrial  plants  in  the  production  of 
electric  power,  space  heating,  and  other 
purposes.  The  No.  5,  No.  6,  and  residual 
fuels  are  very  viscous  liquids  which 
typically  must  be  pre-heated  prior  to 
burning. 

The  Agency  has  considered  narrowing 
this  exclusion  to  include  only  petroleum 
products  that  are  one  of  the  eight 
technical  grades  of  fuel  oil.  Under  this 
alternative,  tanks  containing  kerosene 
or  diesel  used  as  a  substitute  for  fuel  oil 
would  be  regulated  under  SubtiUe  I 
although  they  are  almost  identical  in 
their  chemical  makeup  to  fuel  oil  nos.  1 
and  2.  EPA  solicits  comment  on  this 
issue. 

(b)  Consumptive  use  means  burned  on 
the  premises.  This  exclusion  would 
apply  to  both  residential  tmd 
commercial  heating  oil  tanks  whether 
they  are  used  for  space  heating  or  for 
producing  steam  to  run  generators.  The 
heating  oil  exclusion  does  not  apply  to 
the  storage  of  heating  oil  for  resale, 
marketing,  or  distribution.  However, 
"consumptive  use"  is  not  intended  to  be 
limited  to  space  heating  purposes  only. 


(c)  On  the  premises  where  stored 
means  tanks  located  on  the  same 
property  where  the  stored  heating  oil  is 
used.  Tanks  should  be  excluded  as  long 
as  the  oil  is  stored  anywhere  on  the 
same  property.  "On  the  premises"  is  not 
limited  to  the  building  where  the  heating 
oil  is  stored.  Thus,  centralized  heating 
units  using  heating  oil  that  serve  more 
than  one  building  on  the  same  property 
would  be  excluded. 

(4)  Septic  Tank  Exclusion.  The  third 
exclusion  covers  any  "septic  tank. "  A 
septic  tank  is  defined  in  today's 
proposal  as  a  water-tight  covered 
receptacle  designed  to  receive  or 
process,  through  liquid  separation  or 
biological  digestion,  the  sewage 
discharged  from  a  building  sewer.  The 
effluent  from  such  receptacles  is 
distributed  for  disposal  through  the  soil. 
Settled  solids  and  scum  are  pumped  out 
periodically  and  hauled  to  a  treatment 
facility  for  disposal. 

This  definition  of  septic  tank  is  based 
on  common  engineering  usage.  The 
legislative  history  of  the  septic  tank 
exclusion  indicates  that  Congress 
intended  this  exclusion  to  apply  to  all 
septic  tanks,  not  just  residential  tanks. 
In  addition,  "septic  tank"  has  been 
interpreted  to  include  other  tanks 
closely  related  to  the  septic  tank  within 
a  septic  system,  such  as  a  distribution 
box,  dosing  tank,  and  grease  trap,  which 
typically  are  part  of  a  subsurface 
disposal  system. 

(5)  Pipeline  Facilities  Exclusion.  The 
fourth  exclusion  covers  "any  pipeline 
facility  (including  gathering  lines) 
regulated  under  (1)  the  Natural  Gas 
Pipeline  Safety  Act  of  1968  (49  U.S.C. 
App.  1671,  et  seq.).  (2)  the  Hazardous 
Liquid  Pipeline  Safety  Act  of  1979  (49 
U.S.C.  App.  2001,  et  seq.),  or  (3)  which  is 
an  intrastate  pipeline  facility  regulated 
under  state  laws  comparable  to  the 
provisions  of  laws  referred  to  above." 

Today's  proposal  defines  pipeline 
facilities  (including  gathering  lines)  to 
include  new  and  existing  pipe  rights-of- 
way  and  any  equipment  facility,  or 
building  used  in  the  transportation  of 
gas  (or  hazardous  liquids,  which  include 
petroleum  and  any  other  liquid 
designated  by  the  Secretary  of 
Transportation)  or  the  treatment  of  gas 
or  designated  hazardous  liquids  during 
the  course  of  transportation. 

The  definition  of  pipeline  facilities 
was  adopted  from  the  Natiu-al  Gas 
Pipeline  Safety  Act  of  1968  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979.  "Pipeline  facility"  may  also 
include  any  such  facility  as  defined  and 
regulated  under  state  laws  comparable 
to  these  two  federal  statutes.  This 
definition  includes  sumps,  drip  tanks. 
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skimmer  pits,  lubrication  oil  collection 
devices,  and  any  other  containers  that 
are  directly  connected  to  regulated  oil  or 
gas  pipelines  or  gas  plants,  which 
qualify  as  equipment  used  in  the 
transportation  of  gas  or  hazardous  liquid 
or  the  treatment  of  gas  or  hazardous 
hquids  during  the  course  of 
transportation. 

Although  many  petroleum  pipeline 
facilities  are  regulated  under  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979,  and  thus  excluded  from  Subtitle  I 
jurisdiction,  tanks  associated  with 
gathering  lines  in  niral  areas  are 
statutorily  exempt  from  Department  of 
Transportation  regulations.  However, 
tanks  associated  with  rural  pipelines  are 
exempted  as  "gathering  lines"  under  the 
liquid  trap  exclusion  discussed  below. 

(6)  Surface  Impoundments,  Pits,  Ponds 
and  Lagoons  Exclusion.  The  fifth 
exclusion  covers  any  "surface 
impoundment,  pit,  pond  or  lagoon." 
Today's  proposal  defines  a  surface 
impoundment  as  a  natural  topographic 
depression,  man-made  excavation,  or 
diked  area  formed  primarily  of  earthen 
materials  (although  it  may  be  lined  with 
man-made  materials]  that  is  designed  to 
hold  an  accumulation  of  regulated 
substances  and  that  is  not  an  injection 
well.  This  deHnition  was  taken  from 
Subtitle  C  regulations  for  hazardous 
waste  management  established  under 
RCRA  (40  CFR  280.10).  Because  the 
statute  uses  the  somewhat  specialized 
Subtitle  C  terms  "surface  impoundment, 
pit,  pond,  and  lagoon"  to  defme  this 
exclusion,  it  is  likely  that  Congress  also 
intended  to  borrow  the  meaning  of 
surface  impoundment  from  Subtitle  C. 
Examples  of  structures  thus  excluded 
from  UST  jurisdiction  are  holding, 
storage,  settling,  and  aeration  pits, 
ponds,  and  lagoons. 

(7)  Storm  Water  or  Wastewater 
Collection  Systems  Exclusion.  The  sixth 
exclusion  covers  a  "storm  water  or 
wastewater  collection  system."  Today's 
proposal  defines  a  "storm  water  or 
wastewater  collection  system  "  as 
piping,  pumps,  conduits  and  any  other 
equipment  necessary  to  collect  and 
transport  the  flow  of  surface  water 
nmoff  resulting  from  precipitation,  or 
domestic,  commercial,  and  industrial 
wastewater  to  and  from  detention  areas 
or  any  areas  where  treatment  is 
designated  to  occur.  The  collection  of 
stormwater  or  wastewater  must  be 
directed  towards  conveyance,  and  does 
not  include  storage  or  treatment  of 
stormwater  or  wastewater  except  where 
incidental  to  conveyance. 

Tanks  that  are  associated  with  storm 
water  and  wastewater  collection 
systems  are  exempted  under  this 
exclusion  if  the  tanks  are  not  designated 


for  detention  or  treatment.  Tanks  where 
incidental  treatment  or  detention  occur 
are  exempt.  EPA  has  included  the 
phrase  "incidental  treatment  or 
detention"  to  alleviate  potential 
confusion  over  whether  some  of  the 
appurtenances  associated  with  these 
collection  systems  could  be  considered 
tanks. 

Several  commenters  stated  that  the 
phrase  "incidental  to  conveyance"  in  the 
April  guidance  definition  was  unclear 
and  confusing.  The  Agency  has 
considered  eliminating  the  phrase 
"inddental  to  conveyance"  but  decided 
to  retain  it  since  it  is  the  intent  to 
exempt  from  regulation  those  parts  of 
the  collection  system  where  incidental 
treatment  or  detention  occurs  and  which 
are  also  "incidental  to  conveyance."  The 
Agency  solicits  public  comment  on  this 
issue  and  specifically  requests  examples 
of  all  parts  of  the  collection  system  that 
would  be  exempted.  This  list  could  be 
included  in  the  final  rule  to  provide 
clarification.  To  date,  the  Agency 
defines  devices  that  are  part  of  the 
collection  system  such  as  weirs, 
manholes,  catch  basins,  ejector  stations, 
wet  wells,  and  dry  wells  as  examples  of 
structures  where  treatment  or  detention 
is  incidental  to  conveyance.  Included  in 
this  category  are  accommodations  made 
in  certain  collection  systems  to 
temporarily  detain  peak  flows  until 
capacity  is  available  for  the  treatment 
facility. 

One  commenter  on  the  April  guidance 
suggested  that  collection  system  be 
defkied  as  the  "complete  path  of  the 
water  flow  from  its  first  entry  into  a 
drain  or  trench  until  it  is  discharged." 
EPA  believes  this  definition  is  too  broad 
and  includes  structures  and  equipment 
that  are  not  typically  included  in  an 
engineering  definition  of  "collection 
system." 

TVeatment  incidental  to  conveyance 
means  there  is  not  retention  time  for  the 
purpose  of  treatment  and  the  tank/pipes 
subsequently  empty  into  a  collection 
system.  Acid  neutralization  tanks  and 
oil/water  separators  are  considered 
forms  of  treatment  not  incidental  to 
conveyance  if  the  liquid  is  retained  for 
treatment.  Therefore,  they  are  not 
excluded. 

(8J  Flow  Through  Process  Tank 
Exclusion.  The  seventh  exclusion  covers 
any  "flow-through  process  tank. " 
Today's  proposal  defines  a  flow-through 
process  tank  as  a  tank  that  forms  an 
integral  part  of  an  industrial  or 
commercial  process  through  which  there 
is  a  steady  or  uninterrupted  flow  of 
materials  during  the  operation  of  the 
process.  The  term  "flow-through  process 
tank"  does  not  include  tanks  used  to 
store  regulated  substances  prior  to  their 


introduction  into  the  industrial  or 
commercial  process,  or  to  store 
regulated  substances  as  intermediates, 
byproducts  or  finished  products  of  the 
process. 

Today's  proposed  definition  differs 
from  the  April  guidance  in  that  it  no 
longer  limits  the  exclusion  to 
manufacturing  process  tanks  but 
extends  the  exclusion  to  any  tank  that 
forms  an  integral  part  of  an  industrial  or  . 
commercial  process. 

The  proposed  definition  reflects 
concerns  from  several  commenters  that    - 
a  process  designed  to  be  steady  will 
have  some  interruptions  and  pauses  due 
to  periodic  maintenance  or  emergency 
shutdowns.  Thus,  our  proposed 
definition  of  "flow-through"  clarifies 
that  flow  must  be  "steady"  only  during 
the  operation  of  the  process.  However,  if 
a  flow-through  tank  regularly  stores 
regulated  substances  during  periods  of 
interruption,  it  is  a  storage  and  not  a 
flow-through  process  tank. 

In  developing  this  definition, 
consideration  was  given  to  changing  the 
term  "uninterrupted"  to  "recurring." 
Some  commenters  on  the  April  guidance 
were  concerned  that  the  term 
"uninteiTupted"  was  too  restrictive 
because  some  processes  will  have 
starting  and  stopping  points,  such  as  a 
batch  process;  therefore,  some  of  the 
tanks  in  the  process  would  be  excluded 
and  others  would  be  regulated.  EPA 
rejected  including  the  term  "recurring" 
in  today's  definition  because  it  is 
unclear  as  to  what  the  effect  would  be 
and  it  could  be  interpreted  to  eliminate 
jurisdiction  over  any  UST  systems  with 
periodic  input  and  outflow,  including 
UST  systems  located  at  gasoline  filling 
stations.  The  Agency  solicits  public 
comment  on  this  issue. 

Because  EPA  does  not  have  sufficient 
information  on  the  scope  of  the 
exemption  if  revised  by  the  suggested 
wording  changes,  the  Agency  requests 
factual  information,  particularly  process 
diagrams,  indicating  what  tanks  should 
be  excluded  as  "flow-through"  process 
tanks  given  the  nature  of  the  specific 
process  and  function  of  the  tank.  EPA 
may  further  refine  this  definition,  based 
on  public  comment  on  specific 
processes,  and  is  considering  including  a 
final  definition  examples  of  specific 
tanks  which  are  "flow-through  process 
tanks." 

An  issue  raised  by  this  definition 
concerns  the  meaning  of  "integral  part 
of  the  process."  EPA  interprets  this 
phase  to  mean  that  the  process  could 
not  be  (grated  without  the  flow- 
through  process  tank.  Several 
commenters  on  the  April  guidance  have 
asserted  that  some  tanks  store 
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intermediates  that  are  inte^al  to  a 
process  and  should  be  included  in  the 
deHnition  of  a  flow-through  process 
tank.  Such  tanks,  it  has  been  argued,  are 
a  necessary  aspect  of  a  process  in  order 
for  that  process  to  be  conducted  safely 
and  to  allow  for  an  adequate  supply  of 
raw  materials  to  be  used  for  batch 
operated  processes.  EPA  believes  that, 
because  these  tanks  are  intermediate 
storage  tanks,  they  are  not  exempt.  The 
Agency  solicits  further  comments  on  this 
and  on  whether  "integral  part"  would 
include  govemmentally-required 
wastewater  treatment  flow-through 
tanks  that  are  a  necessary  part  of  an 
industrial  or  commercial  operation. 

(9)  Liquid  Traps  or  Gathering  Lines 
Related  to  Oil  or  Gas  Production  and 
Gathering  Operations.  The  eighth 
exclusion  covers  "liquid  trap  or 
associated  gathering  lines  directly 
related  to  oil  or  gas  production  and 
gathering  operations."  In  today's 
proposal  the  oil  and  gas  production 
liquid  trap  exclusion  refers  to  sumps, 
well  cellars,  and  other  traps  used  in 
association  with  oil  and  gas  production, 
gathering,  and  extraction  operations 
(including  gas  process  plants),  for  the 
purpose  of  collecting  oil,  water,  and 
other  liquids.  Such  liquid  traps  may 
temporarily  collect  liquids  for 
subsequent  disposition  or  reinjection 
into  a  production  or  pipeline  stream,  or 
may  collect  and  separate  liquids  from  a 
gas  stream. 

Although  liquid  traps  are  often  used  in 
activities  other  than  oil  and  gas 
production,  the  only  type  of  liquid  trap 
excluded  from  UST  jurisdiction  under 
the  statute  is  a  hquid  trap  used  for  the 
purpose  of  separating  unused  oil  and 
gas  liquids  from  water  at  oil  and  gas 
production  facilities.  Liquid  traps  used 
in  conjunction  with  landfill  methane  gas 
production  facilities  are  within  this 
exclusion  and  would  not  be  subject  to 
UST  jurisdiction.  Liquid  traps  such  as 
grease  and  oil  traps  at  gas  stations, 
however,  are  not  within  this  exclusion. 

Today's  proposal  defines  gathering 
lines  as  any  pipeline,  or  associated 
equipment  used  in  the  transportation  of 
oil  or  gas  during  oil  or  gas  production  or 
gathering  operations. 

(10)  Underground  Areas  Exclusion. 
The  ninth  exclusion  covers  "storage 
tanks  situated  in  an  underqround  area 
(such  as  a  basement,  cellar,  mine 
working,  drift,  shaft,  or  tunnel]  if  the 
storage  tank  is  situated  upon  or  above 
the  surface  of  the  floor."  In  today's 
proposal,  this  exclusion  apphes  to 
"underground  rooms"  where  tanks  are 
located  on  or  above  the  floor  surface. 
The  purpose  of  this  exclusion  is  to 
remove  from  UST  jurisdiction  tanks  that 
are  technically  underground  but  that 


are,  in  a  practical  sense,  no  different 
from  above  ground  tanks.  They  are 
situated  so  that,  to  the  same  extent  as 
tanks  above  ground,  physical  inspection 
for  leakage  is  possible.  Thus,  the 
requirements  to  be  able  to  physically 
inspect  the  tank  for  leakage  is  consistent 
with  the  purpose  of  this  exclusion. 

Tanks  located  in  a  below  grade 
structural  vault,  cellar,  basement,  mine 
or  other  underground  room  would  be 
subject  to  the  proposed  UST  exclusion  if 
the  tank  sits  on  or  above  the  surface  of 
the  floor  and  there  is  sufficient  space  to 
enable  physical  inspection  of  the  tank, 
but  not  necessarily  the  tank  bottom. 

An  issue  presented  by  this  definition 
is  that  such  tanks  would  not  be  subject 
to  corrosive  forces  because  their 
components  are  not  placed  in  direct 
contact  with  the  surrounding  soil. 
Therefore,  they  would  be  less  likely  to 
have  a  release.  This  would  mean  that 
the  ability  to  "physically  inspect  the 
tank"  may  be  irrelevant.  The  Agency 
has  considered  revising  this  definition  to 
include  only  "imderground  tanks 
situated  in  a  room  that  is  part  of  a  larger 
structure  or  building."  EPA  requests 
comments  on  this  issue. 

EPA  expects  that  many  new  storage 
tank  systems  will  be  placed  in 
underground  containment  vaults  or  to 
aboveground  locations  as  a  result  of 
today's  rules,  once  they  are  finalized. 
This  could  result  in  an  increase  in 
volatile  emissions  to  the  air  because  the 
product  stored  will  be  subject  to  higher 
temperature  conditions  that  promotes 
emissions  through  vent  pipes.  EPA 
solicits  comments  on  the  need  in  the 
future  for  control  measures  to  reduce  the 
impacts  of  such  developments. 

b.  Definition  of  Terms  Used  in  the 
Regulations 

In  addition  to  proposing  terms  that 
clarify  the  statutory  definitions 
contained  in  Subtitle  I,  the  Agency  is 
proposing  to  add  in  40  CFR  Part  280  the 
following  definitions  of  terms  used  in 
today's  proposal. 

(1)  Aboveground  Release. 
Aboveground  release  means  any  release 
to  the  surface  of  the  land  or  to  surface 
water.  This  includes,  but  is  not  limited 
to,  releases  from  the  aboveground 
portion  of  an  underground  storage  tank 
system  and  releases  associated  with 
overfills  and  transfer  operations  as  the 
petroleum  moves  to  or  from  an 
underground  storage  tank  system. 

(2)  Ancillary  Equipment  "Ancillary 
equipment"  means  any  device  including, 
but  not  limited  to.  such  devices  as 
fittings,  flanges,  valves,  and  pumps,  that 
are  used  to  distribute,  meter,  or  control 
the  flow  of  petroleum  or  hazardous 


substances  to  and  from  an  underground 
storage  tank. 

(3)  Below  Ground  Release.  Below 
ground  release  means  any  release  to  the 
subsurface  of  the  land  and  to  ground 
water.  This  includes,  but  is  not  limited 
to.  releases  from  the  below  ground 
portions  of  an  underground  storage  tank 
system  and  releases  associated  with 
overfills  and  transfer  operations  as  the 
petroleum  moves  to  or  from  an 
underground  storage  tank. 

(4)  Cathodic  Protection.  Cathodic 
protection  is  a  technique  to  prevent 
corrosion  of  a  metal  surface  by  making 
that  surface  the  cathode  of  an 
electrochemical  cell.  A  tank  can  be 
cathodically  protected  through  the 
application  of  either  galvanic  anodes  or 
impressed  current. 

(5)  Compatible.  Two  or  more 
substances  are  compatible  if  they  are 
able  to  maintain  their  respective 
physical  and  chemical  properties  upon 
contact  with  one  another  for  extended 
periods  of  time  and  under  varied 
environmental  conditions  (e.g., 
temperature). 

(6)  Corrosion  Expert  Corrosion  expert 
means  a  person  who,  by  reason  of  his/ 
her  knowledge  of  the  physical  sciences 
and  the  principles  of  engineering  and 
mathematics,  acquired  by  a  professional 
education  and  related  practical 
experience,  is  qualified  to  engage  in  the 
practice  of  corrosion  control  on  buried 
or  submerged  metal  piping  systems  and 
metal  tanks.  Such  a  person  must  be 
certified  as  being  qualified  by  the 
National  Association  of  Corrosion 
Engineers  (NACE)  or  be  a  registered 
professional  engineer  who  has 
certification  or  licensing  that  includes 
education  and  experience  in  corrosion 
control  of  buried  or  submerged  metal 
piping  systems  and  metal  tanks. 

(7)  Electrical  Equipment  Electrical 
equipment  means  underground 
equipment  which  contains  dielectric 
fluid  which  is  necessary  for  the 
operation  of  equipment  such  as 
transformers  and  buried  electrical  cable. 

(8)  Excavation  Area.  Excavation  area 
is  defined  as  the  volume  containing  the 
tank  system  and  backfill  material  as 
bounded  by  the  ground  surface  and 
walls  and  floor  of  the  pit  and  trenches 
into  which  the  tank  system  is  placed  at 
the  time  of  installation. 

(9)  Existing  Tank  System.  "Existing 
tank  system"  means  a  tank  system  used 
to  contain  an  accumulation  of  regulated 
substance  or  for  which  installation  has 
commenced  on  or  prior  to  the  effective 
date  of  this  regulation.  Installation  will 
be  considered  to  have  commenced  if  the 
owner  or  operator  has  obtained  all 
federal,  state,  and  local  approvals,  or 
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pennits  necessary  to  begin  physical 
construction  of  the  site  or  installation  of 
the  tank  system,  and  if  either  (1)  a 
continuous  onsite  physical  construction 
or  installation  prograin  has  t>egun,  or  (2) 
the  owner  or  operator  has  entered  into 
contractoai  obligations — which  cannot 
be  cancelled  or  modified  without 
substantial  loss — for  physical 
constructioa  at  the  site  or  installation  of 
the  tank  system  to  be  completed  within 
a  reasonable  time. 

(101  Free  Product  Free  product  refers 
to  regulated  substance  in  the  doq- 
aqueoas  phase  (e.g.,  liquid  not  diasolved 
in  water)  that  is  beneath  the  surface  of 
the  ground. 

(11 J  Hazardous  Substance  Tank 
System.  Hazardous  substance  tank 
system  means  an  underground  storage 
tank  system  that  contains  an 
accumulation  of  hazardous  substance  or 
a  mixture  of  petroleum  and  hazardous 
substances  in  which  hazardous 
substances  comprise  greater  than  SO 
percent  of  the  weight  or  volume  of  the 
mixture. 

(12)  Hydraulic  Lift  Tanks.  Hydraulic 
lift  tank  means  a  tank  holding  hydraulic 
fluid  for  a  closed-loop  mechanical 
system  that  uses  compressed  air  and 
hydraulic  fluid  to  operate  lifts,  elevators, 
and  other  similar  devices. 

(13)  Implementing  Agency. 
Implementing  agency  means  EPA.  or  in 
the  case  of  a  state  with  a  program 
approved  under  Section  9004,  the 
designated  state  or  local  agency 
responsible  for  carrying  out  an  approved 
underground  storage  tank  program. 

(14)  Interstitial  Monitoring.  Interstitial 
monitoring  is  a  leak  detection  method 
which  entails  surveillance  of  the  space 
between  an  UST  system  walls  and  the 
secondary  containment  system  for  a 
change  in  steady  state  conditions.  In  a 
double-walled  tank,  this  change  may  be 
indicated  by  a  loss  of  vacuum,  a  drop  in 
pressure,  a  drop  in  the  fluid  level  in  a 
visible  reservoir,  or  the  detection  of  the 
regulated  substance  in  the  interstitial 
space.  In  a  secondary  containment 
system  consisting  of  a  liner  (natural  or 
synthetic),  bentonite-sealed  soils,  or  a 
vault,  the  surveillance  consists  of 
frequent  to  continuous  sampling  from  a 
monitoring  well  between  the  UST  and 
the  liner  to  detect  the  presence  of 
substance  in  the  well(s). 

(15)  Inventory  Controls.  Inventory 
controls  are  techniques  used  to  identify 
a  release  of  regulated  substances  that 
are  based  on  tank  liquid  level 
measurements  and  recm cilia ti<Mi  of 
those  measurements  with  product 
delivery  and  withdrawal  records. 

(16)  Liquid  Trap.  "Liquid  trap"  means 
sumps,  well  cellan.  and  other  traps  used 


in  association  with  oil  and  gas 
production,  gathering,  and  extraction 
operations  (including  gas  production 
plants),  for  the  purpose  of  collecting  oil, 
water,  and  other  Kquids.  Such  liquid 
traps  may  temporarily  collect  liquids  for 
subsequent  disposition  or  reinjection 
into  a  production  at  pipehne  stream,  or 
may  collect  and  separate  liqxiids  from  a 
gas  stream. 

(17J  New  Tank  System.  "New  Tank 
System"  naeans  a  tank  system  that  will 
be  used  to  contain  an  accumulation  c^ 
regulated  substance  and  for  which 
installation  has  commenced  after  tbe 
effective  date  of  this  regulation. 
Installation  will  be  considered  to  have 
commenced  if  the  owner  or  operator  has 
obtained  all  federal,  state  and  local 
approvals,  or  permits  necessary  to  begin 
physical  construction  of  the  site  or 
installation  of  the  tank,  and  if  either  (1) 
a  continuous  onsite  physical 
construction  or  installation  program  has 
begun,  or  (2)  the  owner  or  operator  has 
entered  into  contractual  obligations — 
which  cannot  be  cancelled  or  modified 
without  substantial  loss — for  physical 
construction  at  the  site  or  installation  of 
the  tank  system  to  be  completed  within 
a  reasonable  time. 

(18)  Operational  Life.  Operational  life 
refers  to  the  period  beglrming  when 
installation  of  the  tank  system  has 
commenced  until  the  dme  the  tank 
system  is  properly  closed  under  Section 
280.80. 

(J9)  Overfill  Release.  An  overfill 
release  refers  to  a  release  that  occurs 
when  a  tank  is  filled  beyond  its 
capacity,  resulting  in  a  discharge  of  the 
regulated  substance  to  the  environment. 

fZO)  Petroleum  Tank  System. 
Petroleum  tank  system  means  an 
underground  storage  tank  system  that 
contains  an  accumulation  of  petroleum 
or  a  mixture  of  petroleum  and  hazardous 
substances  in  \vhich  petroleum 
comprises  greater  than  50%  of  the 
weight  or  volume  of  the  mixture. 

(Zl)  Positive  Sampling,  Test,  or 
Monitoring  Results.  Positive  sampling, 
test,  or  monitoring  results  refer  to  the 
results  of  samj^ing,  testing,  or 
monitoring  using  a  metitod  described  in 
Subpart  D  that  indicate  that  a  release 
from  an  UST  system  has  occurred. 

(22)  Release  Detection.  Release 
detection  means  determining  whether  a 
release  of  a  regulated  substance  has 
occurred  from  the  UST  system  into  the 
environment  or  into  the  interstitial  area 
between  the  UST  system  and  a 
secondary  barrier  aroimd  it 

(23)  Secondary  Containment. 
Secondary  containment  refers  to  a 
system  installed  arotmd  an  UST  diat  is 
designed  to  prevent  a  release  from 


migrating  beyond  the  secondary 
containment  system  outer  wall  (in  the 
case  of  a  double-walled  tank  system)  or 
excavation  area  (in  the  case  of  a  liner  or 
vault  system)  before  the  release  can  be 
detected.  Such  a  system  may  include, 
but  is  net  limited  to,  impervious  liners 
(both  natural  and  synthetic),  double 
walls,  vaults,  or  impervious  soil 
treatments  such  as  bentonite-sealed 
soils. 

(24)  Sump.  Sump  means  any  pit  or 
reservoir  that  meets  the  definition  ai 
tank,  includiag  troughs  or  trenches 
connected  to  it,  that  serves  to 
temporarily  collect  regulated 
substances. 

(25)  Tightness  Testing.  Tightness 
testing  means  a  procedure  for  testing  the 
ability  of  a  tank  system  to  prevent 
inadvertent  release  of  any  stored 
substance  into  the  environment  (or,  in 
the  case  of  an  UST  system,  intrusion  of 
ground  water  into  a  tank  system). 

(26)  Underground  Release. 
Underground  release  means  any  below 
ground  release. 

(27)  Unsaturated  Zone.  The 
unsatvuated  zone  refers  to  the 
subsurfaoe  xone  containing  virater  under 
pressure  less  than  that  of  the 
atmoaphere,  including  water  held  by 
capillary  forces  within  the  soil  and 
containing  air  or  gases  generally  under 
atmospheric  pressure.  This  zone  is 
limited  above  by  the  ground  surface  and 
below  by  the  upper  surface  of  the  zone 
of  saturation  (i.e.,  the  water  table). 

(28)  "UST System" or  'Tank  System". 
"UST  ^stem"  or  "Tank  System"  means 
an  underground  storage  tank,  connected 
underground  piping,  other  ancillary 
equipment,  and  containment  system,  if 
any. 

(29)  Wastevrater  Treatment  Tank. 
Wastewater  treatment  tank  means  a 
tank  that  is  part  of  a  wastewater 
treatment  facility  regulated  under  either 
Section  402  or  307(b)  of  the  Clean  Water 
Act,  and  which  receives  and  treats  or 
stores  an  influent  wastewater  which 
contains  regulated  substances. 

B.  Design,  Installation,  and  NotificatioQ 
Requiraments 

The  following  sections  describe 
general  requirements  applicable  to  all 
new  UST  systems  storing  petroleum  or 
hazardous  substances.  These 
requirements  also  apply  to  existing  UST 
systems  which  must  be  upgraded  to 
meet  new  UST  standards  according  to 
the  schedule  described  in  Section  'i. 
betow. 
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1.  Performance  Standards  for  New  UST 
Systems 

a.  Design  and  Construction  (Section 
280.20  (a)  and  (b)) 

Overview.  Proper  tank  system  design 
and  construction  must  not  only  ensure 
structural  integrity  of  the  tank  system  at 
the  time  of  installation,  but  also 
throughout  the  period  of  its  intended 
use.  Proper  design  and  construction 
encompasses  not  only  the  design  and 
fabrication  of  the  tanks  and  piping 
themselves,  but  also  ancillary  design 
features,  systems,  or  equipment  that 
enhance  or  protect  the  structural 
integrity  of  the  tank  system. 

There  is  concern  that,  in  the  absence 
of  adherence  to  proper  standards,  tank 
systems  might  be  inadequately  designed 
or  built  with  inferior  materials,  thereby 
resulting  in  structural  failures.  Lack  of 
adherence  to  fabrication  standards 
might  also  lead  to  failures  from  burst 
seams  and  coupUngs,  cracked  walls,  or 
poor  welds.  There  are  very  few  reported 
incidents  of  releases  resulting  from 
design  or  construction  failures,  and  the 
Agency  attributes  this  low  failure  rate  to 
widespread  voluntary  adherence  to 
existing  codes  and  practices.  Today's 
proposal  will  ensure  that  these 
voluntary  practices  are  followed 
nationwide. 

Corrosion  is  the  major  cause  of 
releases  &om  the  existing  UST 
popidation.  Steel  tank  systems 
unprotected  from  corrosion  presently 
are  in  widespread  use  and  corrode 
easily  in  many  soil  conditions.  EPA's 
Local  Release  Incidents  Study  reported 
that  corrosion  of  bare  steel  tank  systems 
was  by  far  the  major  cause  of  releases 
from  existing  UST  systems,  roughly  60 
percent.  Corrosion  cells  are  created 
across  different  areas  of  the  tank 
system,  especially  vertically  as  soil 
moisture  and  other  characteristics  vary 
with  depth,  and  between  dissimilar 
metals.  Similar  metals  that  have  been  in 
the  ground  for  different  periods  of  time 
also  can  establish  a  corrosion  cell. 
Because  of  these  recognized  problems, 
corrosion  protection  must  be  addressed 
as  part  of  the  design  and  construction  of 
the  tank  system. 

Today's  proposal  (Section  280.20) 
requires  that  new  UST  systems  be 
designed  and  constructed  in  a  manner 
that  will  prevent  releases  due  to 
structural  failure  and  corrosion  for  as 
long  as  they  are  used  to  store  regulated 
substances.  Improper  installation  is  the 
other  major  cause  of  releases  from  both 
unprotected  and  protected  tank  systems 
(including  FRP)  and  is  intimately 
connected  to  ensuring  that  the  structural 
design  of  the  tank  system  maintains  its 
Integrity.  The  Agency's  proposed 


approach  toward  proper  installation  is 
addressed  in  the  next  section  of  the 
Preamble  (Section  Vl.B.l.b.). 

Current  Practices.  Today's  proposal  is 
the  result  of  a  careful  evaluation  of  the 
current  design  and  construction 
requirements  embodied  in  the  Interim 
Prohibition.  The  Agency  specifically 
questioned  whether  to  make  the 
requirement  more  stringent.  The 
sections  that  follow  describe  various 
existing  practices  and  regulatory 
programs  aimed  at  ensuring  strjctural 
integrity  of  tank  systems  through  proper 
design  and  construction. 

(1)  National  Consensus  Codes  of 
Practice.  Several  professional  and 
scientific  organizations  have  established 
standards  and  codes  that  relate  to 
design  and  construction  of  underground 
tank  systems,  piping,  and  ancillary 
equipment  These  include  the  National 
Fire  Protection  Association  (NFPA),  the 
Steel  Tank  Institute  (STT),  Underwriters 
Laboratories  (UL),  National  Standards 
Institute  (NSI),  the  National  Association 
of  Corrosion  Engineers  (NACE),  the 
American  Society  of  Testing  and 
Materials  (ASTM).  the  Western  Fire 
Chiefs  Association  fWFCA),  the 
Occupational  Safety  and  Health 
Association  (OSHA),  the  Petroleum 
Equipment  Institute  (PEI),  the  American 
Petroleum  Institute  (API).  Some 
additional  codes  developed  by  similar 
organizations  in  Canada  have  been 
adopted  by  some  of  the  northern  states, 
including  standards  published  by 
Underwriters  Laboratories  of  Canada 
(ULC). 

Collectively,  these  organizations  have 
pubUshed  more  than  twenty  guides, 
codes  and  standards  relating  to  the 
design  and  construction  of  tanks,  pipes 
and  UST-related  systems.  Generally, 
these  publications  are  written  by 
committees  of  knowledgeable  and 
experienced  professionals  and  are 
subjected  to  independent  peer  review. 
These  guides,  codes,  and  standards  are 
widely  recognized  as  unbiased  and 
independent.  Because  they  represent 
consensus  positions,  these  publications 
have  become  standards  which  are 
closely  followed  in  many  segments  of 
the  industry.  FrequenUy,  these  codes  are 
adopted  by  state  and  local  governments 
in  their  UST  regulations  and  ordinances. 

Some  of  the  most  important  existing 
codes  follow: 

•  ASTM  D4021-86  provides  detailed 
speciflcations  for  fabricating  and  testing 
FRP  tanks; 

•  UL  58  describes  in  detail  the 
standards  for  fabrication  and  assembly 
of  steel  tanks  and  the  required  tests  for 
leakage; 

•  UL  1316  provides  requirements  for 
the  construction,  performance. 


manufacture,  testing,  and  installation  of 
FRP  tanks; 

•  "Specification  for  sti-P3  systems  of 
External  Corrosion  Protection  of 
Underground  Steel  Storage  Tanks,"  1987 
addresses  the  design  and  fabrication  of 
coated  and  cathodically  protected  steel 
underground  storage  tanks; 

•  ULC-S603-M1981  addresses 
assembly  of  tank  systems 
comprehensively,  design  standards,  and 
testing  guidelines  for  horizontal 
cylindrical  steel  tanks; 

•  ULC-S603-M1982  provides 
guidance  on  construction  requirements, 
external  corrosion  protection, 
installation  and  maintenance; 

•  ASTM— "Steel  Piping,  Tubing  and 
Fittings"  details  more  than  130 
standards  on  the  design  and  fabrication 
of  steel  pipe; 

•  NFPA  30  addresses  tank  systems 
comprehensively  from  a  fire  explosion 
perspective.  It  references  the  above 
codes  and  sets  performance  standards. 

f2)  State  and  Local  Regulations.  An 
EPA  review  of  state  UST  programs 
identified  14  states  that  already  have 
UST  regulations.  Many  more  regulate 
UST  systems  through  existing  fire  codes. 
Some  have  promulgated  design 
specifications  covering  materials, 
welding,  fabrication,  and  assembly; 
however,  these  states  are  in  the 
minority.  Most  states  adhere  to 
programs  that  are  based  on  one  or  more 
consensus  codes.  They  have  accepted 
strict  adherence  to  these  codes  as  an 
assurance  of  the  tank  system's  integrity 
for  its  operational  life.  For  example,  the 
Florida  UST  program  requires  design, 
construction,  and  installation  to  be  in 
accordance  with  NFPA  30,  Chapters  2-1 
and  2-3;  API  1615,  Chapters  3(3)  and 
3(4);  and  UL  58  or  UL  1316. 

(3)  Underground  Tanks  Storing 
Hazardous  Waste.  The  Hazardous 
Waste  Tank  Regulations  promulgated  on 
July  14, 1986,  established  the  following 
performance  standard:  owners  and 
operators  of  new  tank  systems  or 
components  must  ensure  that  the 
foundation,  structural  support,  seams, 
connections,  and  pressure  controls  (if 
applicable)  are  adequately  designed  and 
that  the  tank  system  has  sufficient 
structural  strength,  compatibility  with 
the  waste(s)  to  be  stored  or  treated,  and 
corrosion  protection  so  that  it  will  not 
collapse,  rupture,  or  fail.  The  owner  and 
operator  must  obtain  a  written 
assessment — reviewed  and  certified  by 
an  independent,  qualified,  registered 
professional  engineer — attesting  that  the 
system  has  sufficient  structural  integrity 
and  is  acceptable  for  the  storing  and 
treating  of  hazardous  waste.  In  addition, 
a  corrosion  expert  must  determine  the 
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factors  affecting  the  design  and 
operation  of  a  cathodic  protection 
system.  Ail  these  components  are 
submitted  by  the  owner  and  operator  in 
a  permit  application  to  EPA  or  the 
authorized  state. 

(4)  Interim  Prohibition.  Subtitle  L 
Section  9003  (gj  of  RCRA  prohibit* 
installation  of  an  undei^ground  storage 
tank  system  for  the  purpose  of  storing 
regulated  substances  unless  the  tank:  (1) 
will  prevent  releases  due  to  corrosion  or 
structural  failure  for  the  operational  life 
of  the  tank  system.  (2)  is  corrosion 
protected  in  one  of  several  ways,  and  (3) 
is  compatible  with  the  substance  stored. 
The  prohibition  allows  for  variance  from 
corrosion  protection  if  soil  resistivity  is 
greater  Aan  12.000  ohm-centimeters. 

Today's  Proposal  (1)  Design  and 
Construction  Requirements.  EPA  has 
reviewed  data  on  tank  system  failures  to 
determine  if  the  design  and  construction 
requirements  of  the  Interim  Prohibition 
are  adequate.  We  have  concluded  that 
more  stringent  design  and  construction 
requirements  are  needed,  especially 
with  regard  to  corrosion  protection. 

Two  general  approaches  to  design  and 
construction  standards  were  considered 
by  EPA:  detailed  design  standards  or 
general  performance  standards.  Detailed 
design  standards  would  specify  the 
proper  design  and  construction  of  tank 
systems.  Soch  design  standards  could  be 
included  in  the  regulation  explicitly  or 
the  standard  could  reference  existing 
codes  and  standards.  EPA  has 
reservations  about  this  approach  for 
several  reasons. 

First  the  design  and  construction  of 
tank  systems  will  change  over  time  and 
continued  advances  in  tank  system 
material  and  fabrication  technologies 
are  expected.  If  EPA  promulgated 
detailed  design  standards,  it  would  have 
to  continually  revise  and  update  them  to 
reflect  these  changes  in  technology. 
Second,  to  keep  up  with  these  changes. 
EPA  would  have  to  ciosely  monitor 
advances  in  tank  design  and 
construction  technology  to  enable 
updating  the  design  standards.  EPA 
does  not  believe  that  it  needs  to 
duplicate  the  existing  infrastructure  of 
industry  consensus  codemaking.  Third, 
detailed  design  standards  that  were 
under  continued  development  would 
result  in  conflicts  with  the  many  state 
UST  programs,  as  well  as  complicate  the 
approval  process  for  state  programs. 

The  use  of  design  standards  might  be 
justified  if  there  were  no  industry 
consensus  with  respect  to  tank  design. 
While  a  spedfic  design  standard 
provides  clear  guidance  to  the  regulated 
community  on  the  design  and 
constmctioo  of  tank  systems,  EPA  has 
determined  that  the  standards 


developed  by  industry  consensus  are 
already  providing  adequate  protection 
of  human  health  aad  the  environment 

Tke  general  performance  standard 
approach  that  EPA  is  proposing  today 
for  tank  and  piping  design  and 
construction  in  Section  280.20  (a)  and  (b) 
is  intended  to  build  ttpon  tlie  Interim 
Prohibition  by  requiring  that  the  tsvk. 
and  piping  be  designed  and  constructed 
in  accordance  with  consensus  codes  and 
accepted  practices.  The  industry 
consensus  codes  are,  in  fact  being 
foliowed  for  many  of  the  new 
installations  now. 

Today's  proposed  rule  requires  that 
each  tank  be  properly  designed, 
constructed  and  protected  from 
corrosion  in  accordance  with  a  code  of 
practice  developed  by  a  nationally 
recognized  association  or  independent 
testing  laboratory.  Hatkmally 
recognized  is  deHned  to  mean  a  group  or 
organization  that  is  composed  of  a 
national  membership  that  is 
representative  of  its  members'  views 
concerning  tank  design  and  construction 
or  corrosion  protectioa. 

Generally,  to  have  achieved 
nationally  recognized  status  the 
association  will  have  been  in  existence 
for  a  reasooable  period  of  time,  and  will 
have  been  active  in  promulgating 
standards  that  are  in  widespread  use, 
and  will  have  been  active  in  research 
and  in  the  scientific  and  regulatory 
debate  of  issues  relating  to  its  areas  of 
interest.  The  Steel  Tank  Institute  is  an 
example  of  a  nationally  recognized 
association  because  it  has  been 
cooperating  with  other  industries, 
organizations  and  government  bodies  in 
the  development  of  reliable  tank 
standards  since  1916. 

Table  2  of  this  preamble  lists  a 
number  of  codes  that  have  been  tested 
through  widespread  and  lengthy  use.  in 
this  manner,  the  codes  have  become 
established  as  surrogate  regulations. 
The  Agency  considers  all  the 
organizations  listed  in  this  table  as 
meeting  the  definition  of  nationally 
recQignized  associations  or  independent 
testing  laboratories.  The  Agency  invites 
comment  on  the  methods  that  shouhl  be 
used  to  recognize  additional  codes  that 
meet  the  intent  of  the  requirement  of 
today's  proposed  rule  that  each  tank  be 
properly  designed,  constructed  and 
protected  from  corrosion  in  accordance 
with  a  code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory. 

A  number  of  these  codes  and 
standards  are  listed  in  today's  proposal 
as  guidance  in  meeting  this  general 
performance  standard.  These  codes  are 
referenced  in  notes  and  the  use  of  these 
particular  codes  is  not  part  of  today's 


proposed  requirements.  The  owners  and 
operators  may  rely  on  any  other 
applicable  codes  and  standards.  The 
codes  are  referenced  only  to  provide 
examples  of  codes  that  meet  this  general 
performance  standard. 

(2)  Tank  Requirements  (Section 
280.20(aJ}.  Today's  proposal  is  more 
stringent  than  the  requirement  for 
corrosion  protection  in  the  Interim 
Prohibition  because  it  requires  all  new 
steel  tanks  to  be  protected  from 
corrosion  by  either  using  both  corrosion- 
resistant  coatings  and  cathodic 
protection  or  by  being  made  of 
composite  construction.  The  Interim 
Prohibition  allows  either  coatings  or 
cathodic  protection. 

Today's  proposal  allows  three  tank 
fabrication  techniques:  Rberglass- 
reinforced  plastic;  coated  and 
cathodically  protected  steel;  and  steel 
and  fiberglass-reinforced  plastic 
composite.  The  Agency  believes  that 
these  three  types  of  tanks  will  perform 
adequately  if  they  are  designed  and 
constructed  in  accordance  with 
nationally  recognized  association  or 
independent  testing  laboratory  codes  of 
practice.  In  addition,  other  tank  design, 
construction  or  corrosion  protection 
techniques  are  allowed  in  today's 
proposal  if  the  implementing  agency 
determines  the  technique  is  no  less 
protective  of  human  health  and  the 
environment  The  Agency  has  included 
this  provision  to  allow  the  development 
and  use  of  new  technologies  and  to 
allow  design  variations  for  specific  site 
conditions. 

These  codes  of  practice  are 
recommended  for  giddanoe  in  the  desi^ 
and  constructioa  of  fiberglass-reinforoed 
plastic  (FRP)  tanks  in  proposed  Section 
280.20(a)(1).  Other  codes  may  also  be 
applicable,  but  the  Agency  believes  that 
tanks  built  in  accordance  with  the 
American  Society  oi  Testing  and 
Materials,  Underwriters  Laboratories,  or 
Undenvriters  Laboratories  of  Canada 
standards  will  minimize  releases  during 
their  intended  period  of  use. 

The  second  type  of  tank  (proposed  in 
Section  280.20(a)(2)(i))  is  the  coated  and 
cathodically  protected  steel  tank.  This 
type  of  tank  is  in  wide  use  and  is 
reported  to  have  very  high  reliabihty. 

Coatings  isolate  the  external  surfaces 
of  the  tank  system  from  the  environment 
and  reduce  the  electric  current  demand 
on  tiie  cathodic  protection  system 
required  to  obtain  the  desired  protection 
levels  throughout  the  hfe  expectancy  of 
the  tank  systnn.  EPA  has  received 
suggestions  that  the  typically  used 
coatings  will  inevitably  be  damaged  and 
"holidays."  or  separations  of  the  coating 
from  the  tank,  will  occw.  Without  a 
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cathodic  protection  gystem,  all  of  the 
galvanic  forces  will  be  focused  on  the 
holiday,  causing  rapid  corrosion  and 
subsequent  reiesse.  (The  Agency  does 
believe  that  a  coating  oould  be  made 
sufficiently  impenneable  and  durable  to 
prevent  the  formation  of  holidays.  This 
type  of  coating  is  referred  to  as  a 
claddii^  and  is  discassed  m  the 
composite  tanks  section.)  It  is  also 
argued  that  the  cathodic  protection 
system  on  a  tiare  steel  tank  will  be 
overworked.  Particular  concern  has 
been  raised  about  the  premature 
consumption  of  sacrificial  anodes.  If  not 
checked  frequently  enosgh.  the  tank 
may  quickly  become  anprotected.  Other 
analyses  have  suggested  a  drawback  of 
the  combined  coated  and  cadiodically 
protected  tystem.  Some  data  suggest 
that  the  cathodic  protection  system  can 
cause  delaminatioa,  a  large  scale 
separation  of  the  coating  from  the  tank, 
exposing  the  tank  to  the  environment. 
This  camid  lead  to  serioos  corrosion 
problems. 

The  Agency  has  reviewed  these 
arguments  and  is  persuaded  that 
coalings  will  enhance  the  operation  of 
the  cathodic  protection  system  by 
reducing  its  electric  current  demand, 
and,  conversely,  the  cathodic  protection 
system  will  protect  the  coated  UST  from 
corrosion-caused  releases  at  holidajrs. 
Consequently,  today's  proposal  requires 
both  systems  for  new  UST  systems.  In 
addition,  the  cathodic  protection  must 
be  inspected  and  maintained  in 
accordance  with  the  Operation  and 
Maintenance  requirements  of  Section 
280.31.  The  Agency  requests  oonaments 
on  the  merits  of  this  approach. 

There  are  a  number  of  industry 
consensus  codes  that  provided  detailed 
performance  requirements  for  coated 
and  cathodically  protected  steel  tanks. 
The  Steel  Tank  Institute's  "Specification 
for  sti-P3  system  of  External  Corrosion 
Protection  of  Underground  Steel  Storage 
Tanks"  is  by  far  the  most  wi<iely  used 
design  standard  for  coated  and 
cathodically  protected  tanks.  The 
specification  covers  joint  design,  coating 
selection,  and  sacrificial  anode  design 
and  construction.  Another  code  under 
developm-^nt  is  the  UL  Standard  1748. 
"Corrosion  Protection  System  for 
Underground  Storage  Tanks."  The  UL 
code  will  allow  considerable  flexibility 
in  the  design  of  the  tank.  However,  the 
design  must  meet  strict  performance 
requirements  related  to  the  structural 
integrity  of  the  tank  coating  and 
sacrificial  anodes.  This  code  is  just  now 
being  issued  for  comment,  but  some  of 
the  ccorent  tank  designs  (for  example, 
the  STIP3  spedficatioRs)  are  expected  to 
pass  the  UL  174B  performance 


requirements.  The  comment  period  and 
time  reqnired  to  obtain  UL  certification 
adds  a  iSegree  of  uncertainty  to  the  use 
of  this  code  for  coated  and  cathodically 
protected  tanks.  This  issue  is  discussed 
further  in  the  following  section  on 
composite  tanks. 

Underwriters  Laboratories  of  Canada 
also  publishes  consensus  codes  for  the 
design  and  construction  of  coated  and 
cathodically  protected  steel  tanks. 
These  codes  are  reported  to  be  in  use  in 
areas  bordering  Canada  and  include 
CAN4-803-M85M.  "Standard  for  Steel 
Underground  Tanks  for  Flammable  and 
Combustible  Liquids":  CAN4-403.1-M85. 
"Galvanic  Corrosion  Protection  Systems 
for  Steel  Underground  Tanks  for 
Flammable  and  Combustible  Liquids"; 
and  CAN4-S631-M84,  "Isolating 
Bushings  for  Steel  Underground  Tanks 
Protected  with  Coatings  and  Galvanic 
Systems."  The  Agency  believes  that 
'.anks  designed  and  constructed  in 
accerdance  with  these  three  codes,  will 
perform  adequately  throughout  their 
period  of  intended  use  and  Mrill  not  faU 
due  to  corrosiOQ. 

The  Agency  believes  that  pre- 
engineered,  faciary-installed  coatiogs 
combioed  with  sacrificial  anodes  for 
cathodic  protectioo  provides  very 
reliable  and  looglasting  cathodic 
protection  for  most  situations.  However, 
some  tank  configurations  and  site 
conditions  may  require  the  use  of  field- 
installed  cathodic  protectioo.  Because 
the  selection  of  field-installed  cathodic 
protection  is  complex,  today's  proposal 
requires  in  Section  280.20(a)(2Kii)  that 
field-installed  cathodic  protection 
systems  for  tanks  be  designed  by  an 
independeot  corrosion  expert  Among 
the  variables  which  can  aSect  corrosion 
are  electrolyte  activity,  acidity,  moisture 
levels,  soil  resistivity,  temperature, 
bacterial  action,  and  the  presence  of 
oxidizing  agents.  Because  of  the 
complexity  of  these  influences.  «ther 
operatii)g  singly  or  together,  UST  system 
owners  and  operators  do  not  have  the 
necessary  expertise  to  select  the  most 
effective  materials  of  construction  and 
corrosion  protection  sj'stems.  Proper 
attention  to  these  problem  areas  can 
practically  ehminate  the  hkelihood  of 
releases  caused  by  corrosion.  EPA  has 
conchided  tfiat  an  independent 
corrosion  expert  can  best  assess  the 
corrosion  protection  measures  that  are 
most  suited  for  the  site-specific  cathodic 
protection  system.  The  Agency  requests 
comments  on  the  merits  of  this 
approach. 

The  third  t\'pe  of  tank  allowed  in 
today's  proposal  fm  i  290.20(a)(3l)  is  the 
composite  tank.  In  tfiis  type  of  tank,  a 
non^nrodible  cladding  covers  a  steel 


tank  and  prevents  corrosion  of  the  steel. 
It  is  essential  that  the  cladding 
completely  isolate  the  steel  structure 
from  fte  environment  because,  as 
described  above,  accelerated  corrosion 
can  occur  at  holidays  or  voids  in  the 
cladding.  Therefore,  the  cladding  must 
withstand  rough  handling  during 
installation  and  must  remain  intact 
throughout  the  life  of  the  tank.  The 
composite  tanks  that  are  currently 
marketed  are  clad  with  FRP.  However,  it 
has  been  reported  to  the  Agency  that 
other  cladding  materials  are  currently 
being  tested. 

The  Agency  has  reviewed  the 
performance  requirements  and 
manufacturing  techniques  for  composite 
tanks  and  has  concluded  that  it  is 
feasible  to  construct  tanks  with 
claddings  that  are  suBiciently 
continuous,  impermeable  and  durable  to 
protect  the  steel  structure  of  the  tank 
from  corrosioa.  Underwiters 
Laboratories  is  developing  detailed 
performance  standard  far  the  design  and 
construction  of  composite  tanks  and 
today's  proposal  recommends  UL 
Standard  Number  1746.  "Corrosion 
Protection  for  Underground  Storage 
Tanks."  for  guidance  in  meeting  the 
requirements.  The  UL  standard  includes 
many  of  the  performance  requirements 
from  both  FRP  and  coated  steel  tank 
standards. 

These  tank  types  are  presently 
allowed  under  the  Interim  Prohibition 
and  according  to  the  manufacturers, 
some  of  these  tanks  have  been  in  use  for 
as  long  as  20  years  without  a 
documented  case  of  failure.  However, 
because  of  a  lack  of  any  test  data  on  the 
field  performance  of  a  large  number  of 
these  types  of  tanks,  the  Agency  is  still 
concerned  about  the  iong-tenn 
impermeabilitr  of  the  cladding.  Should 
the  dadding  lose  some  of  its 
characteristics  of  impermeability, 
holidays  ooold  deveiop.  Some 
manufacturers  argue  that  corrosion 
would  passivate  in  small  holidays  and 
cause  the  corrosion  to  cease.  However, 
according  to  information  available  to 
the  Agency,  one  user  of  composite  tanks 
has  retrofitted  its  composite  tanks  with 
cathodic  protection.  The  tank 
manufacturer  corrtends  that  this  retrofit 
was  precautionary  and  that  there  was 
no  overt  sign  of  corrosion. 

Althoiigh  UL  is  still  developing  UL 
1746,  three  major  composite  tank 
manufacturers  have  received  approval 
from  UL  to  manufactare  composite 
tanks.  The  UL  1746  standard  is  reported 
to  be  ready  for  public  comment.  This 
process  will  require  a  60-  to  90-day 
comment  period  and  a  short  period  after 
the  comment  period  doses  before  final 
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publication.  After  final  publication,  a 
test  period  of  about  6  months  plus  an 
additional  month  will  be  required  before 
the  tank  manufacturers  are  certified. 
This  adds  a  degree  of  uncertainty  to  the 
final  UL  approval  of  the  use  of  these 
tanks. 

Because  of  these  uncertainties  and 
because  of  the  potential  for  corrosion  at 
breaches  in  the  cladding,  the  required 
level  of  performance  must  be  greater  for 
composite  tanks  than  for  coated  tanks. 
The  cladding  on  composite  tanks  must 
be  more  resistant  to  damage  than 
coating  on  coated  steel  tanks.  It  must  be 
highly  impermeable  to  moisture  to 
prevent  corrosion-induced  delamination 
of  the  cladding.  In  addition,  the  cladding 
must  provide  a  greater  degree  of 
electrical  isolation  than  a  coating  to 
provide  certainty  that  the  cladding  alone 
will  protect  the  steel  from  corrosion.  The 
Agency  invites  comments  and 
documented  performance  data  regarding 
these  issues.  If  no  acceptable  data  exist 
regarding  these  concerns,  then  the 
Agency  may  require  periodic  tests 
conducted  over  the  operating  life  of 
these  tanks  to  identify  any  holidays. 
This  subject  is  discussed  further  in  the 
operation  and  maintenance  section. 

The  Agency  expects  that  other  tank 
design,  fabrication  and  corrosion 
protection  techniques  will  be  developed. 
In  addition,  certain  environmental 
settings  may  have  a  very  low  potential 
for  corrosion.  Therefore,  today's 
proposal  includes  a  provision  in  Section 
280.20(a)(4)  for  using  alternative  design 
and  corrosion  protection  methods  if  tJhe 
implementing  agency  determines  that 
the  method  is  no  less  protective  of 
human  health  and  the  environment. 

The  owner  and  operator  may  use 
alternative  designs  and  construction 
methods  if  the  implementing  agency 
finds,  as  a  result  of  a  demonstration  or 
other  means,  that  the  alternative  design 
or  method  is  no  less  protective  of  human 
health  and  the  environment.  In  deciding 
on  whether  an  affirmative  finding  shall 
be  issued,  the  implementing  agency  may 
consider: 

•  The  nature  and  quality  of  the 
product; 

•  The  proposed  alternate  design  and 
operation;  and 

•  All  other  factors  that  would 
influence  the  quality  and  mobility  of  the 
constituents  and  the  potential  for  them 
to  migrate  to  ground  water  or  surface 
water. 

If  an  affirmative  finding  is  issued,  the 
implementing  agency  will  require  the 
owner  and  operator  to  construct  and 
operate  the  system  in  a  manner 
consistent  with  the  demonstration. 

This  approval  process  has  been 
included  to  encourage  innovation.  In  the 


process  of  preparing  this  proposed  rule, 
the  Agency  has  scon  reference  to 
several  potential  alternative  systems 
such  as  nylon  tanks,  jacketed  tanks, 
lined  steel  tanks  and  lined  concrete 
tanks.  In  addition,  some  sites  may  not 
require  the  degree  of  corrosion 
protection  required  under  today's 
proposal.  If  such  systems  are  as 
protective  of  human  health  and  the 
environment,  the  Agency  desires  to 
provide  a  mechanism  for  allowing 
approval  of  such  alternatives.  This 
provision  will  apply  to  both  new  and 
upgraded  tank  systems. 

EPA  intends  that  the  implementing 
agencies  have  the  responsibiUty  of 
developing  the  approval  process  for 
alternative  design  and  construction 
techniques.  However,  the  Agency 
expects  that  requests  for  approval  of 
alternative  designs  will  be  made  by 
owners,  operators,  installers,  and 
manufacturers.  For  example,  an  owner 
and  operator  may  request  an  exemption 
from  the  corrosion  protection 
requirements  based  on  the  low 
corrosion  potential  of  the  site.  In 
another  case,  a  tank  manufacturer  may 
request  approval  for  the  use  of  an 
alternative  tank  design  at  any  site  based 
on  the  corrosion  resistance  of  the  tank. 
The  Agency  anticipates  that,  in  both 
cases,  the  implementing  agency  would 
review  performance  data  prepared  by  a 
corrosion  expert  and  product 
demonstration  information  submitted  by 
the  party  requesting  approval.  In 
addition,  EPA  recognizes  that  the 
implementing  agency  could  also  review 
data  and  opinions  from  independent 
experts  in  the  field  of  concern. 

Today's  proposal  drops  the  12,000 
ohm*cm  exclusion  of  the  Interim 
Prohibition.  This  exemption  has  been 
criticized  as  an  inadequate  measure  of 
the  propensity  to  corrode.  Soil  resistivity 
values  are  average  resistivities  of  the 
soil  between  the  surface  of  the  ground 
and  the  depth  being  measured,  and 
variability  is  common.  Large  variations 
result  in  soil  composition  changes  which 
are  responsible  for  the  promotion  of 
corrosion  activity.  A  concentrated 
corrosive  attack  can  occur  even  in  areas 
of  generally  high  resistance  and  low 
variability.  It  is  reportedly  not 
uncommon  to  find  premature  pipe  leaks 
and  tank  failures  in  soil  of  more  than 
30,000  ohm-cm  due  to  soil  resistivity 
variations. 

Soil  corrosivity  is  actually  a  function 
of  many  variables  in  addition  to 
resistivity,  including  soil  conductivity, 
pH,  moisture  content,  chloride  and 
sulfide  ion  concentration.  The  use  of  the 
single  resistivity  variable  is  inadequate 
to  measure  the  propensity  to  corrode 
and  proposes  today  to  drop  the  12.000 


ohm-cm  exclusion.  Further,  because  of 
the  complexities  involved  in  attempting 
to  accurately  measure  the  propensity  to 
corrode,  the  Agency  is  not  proposing 
any  alternative  exclusions.  This 
increases  the  stringency  of  the  rule  by 
requiring  all  tank  systems  to  have 
corrosion  protection  systems. 

(3J  Piping  Requirements  (Section 
280.20(b)).  The  design  and  construction 
of  underground  piping  is  addressed  in 
today's  proposal.  Although  the 
requirements  for  piping  are  similar  to 
those  for  tanks,  the  Agency  feels  that 
design  and  construction  requirements 
for  piping  should  be  addressed 
specifically  in  the  regulation  to  identify 
them  clearly. 

There  are  numerous  industry 
consensus  codes  that  are  specific  to  the 
design  and  construction  of  UST  piping 
systems.  These  include  codes  written  by 
the  Underwriters  Laboratories, 
Underwriters  Laboratories  of  Canada, 
National  Fire  Protection  Association, 
and  American  Petroleum  Institute.  In 
addition,  American  Society  for  Testing 
and  Materials  has  published  more  than 
130  standards  on  the  design  and 
fabrication  of  steel  pipe.  The  Agency 
believes  that  they  provide  adequate 
guidance  for  ensuring  compliance  with 
the  requirement. 

The  standards  that  are  recommended 
for  guidance  in  the  design  and 
construction  of  FRP  pipe  (in 
9  280.20(b)(1))  include  standards  for 
flexible  connectors.  The  ends  of  each 
line  as  well  as  changes  in  direction 
should  be  fitted  with  flexible  connectors 
or  swing  joints  to  allow  movement  of  the 
tank  and  pipe  system.  These  flexible 
connecters  can  be  used  with  steel  or 
FRP  piping,  but  swing  joints  built  of 
threaded  connectors  cannot  be  used  for 
FRP  pipes.  Swing  joints  are  also 
discussed  in  the  following  section  on 
installation  requirements. 

Steel  piping  is  required  to  be  coated 
and  cathodically  protected  in 
S  280.20(b)(2).  The  cathodic  protection 
system  must  be  designed  by  an 
independent  corrosion  expert  because 
the  Agency  believes  that  the  layout  of 
piping  systems  has  a  major  impact  on 
the  type  and  degree  of  cathodic 
protection  needed.  There  are  many 
possible  piping  layouts,  depending  on 
the  site  plan,  making  even  a  pre- 
engineered  sacrificial  anode  system 
essentially  field-installed.  Therefore,  the 
requirements  for  cathodic  protection  of 
steel  piping  are  the  same  as  those  for 
field-installed  cathodic  protection  for 
tanks. 

Only  FRP  and  cathodically  protected 
steel  pipe  are  identified  specifically  in 
the  regulation.  The  Agency  does  not 
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know  enough  about  other  types  of  pipes 
to  allow  them  gpecifically.  Howevo',  as 
in  the  tank  corroaion  protection  section, 
there  is  an  allowance  for  alternative 
methods.  The  Agency  expects  that  other 
desi^  coa»tiuction  and  coirosion 
protection  techniques  may  be  developed 
in  the  future  or  already  in  use  (e^., 
cooper  tubing).  In  addition,  ceitain 
environmental  settings  may  have  a  very 
low  potential  for  ooirosicMi.  Therefore, 
today's  proposal  in  Section  280.20(bK3) 
includes  a  provision  aDowing  for  using 
alternative  design  and  construction 
methods  if  the  implementing  agency 
determines  diat  the  method  will  prevent 
releases  in  a  manner  that  is  no  less 
protective  of  human  health  and  the 
environment  than  the  two  other  methods 
described  above. 

Other  Issues  Requiring  Public 
CoauneaL  The  A^ncy  has  identified 
three  other  aspects  of  design  and 
construction  that  could  have  an  impact 
on  the  structural  integrity  of  UST 
systems.  The  advantages  and 
disadvantages  of  these  other  aspects  are 
not  clearly  established,  aod  the  Agency 
therefore  is  seeking  public  comment  «iad 
information  on  whether  there  is  a  need 
to  address  them  in  regulation.  The 
following  48  a  brief  discussion  of  those 
issues. 

(1)  Manways.  All  pipes  and  gauge 
hatches  in  an  underground  tank  can  be 
installed  through  a  manway  in  the  top  of 
the  tank.  The  principal  use  of  a  manway 
is  to  gain  access  to  the  interior  of  a  tank 
for  inspection  and  repair.  In  addition,  aU 
of  the  connections  can  be  made  to  the 
manhead  that  covers  the  manway, 
protecting  the  integrity  of  the  tank  which 
is  only  violated  by  the  installation  of  the 
manway  itself.  The  mandated  use  of 
manwE^s  as  the  sole  eahy  point  for  all 
pipes  tmd  gauge  hatches  in  aU  UST 
systems  is  apparently  a  widespread 
practice  in  Europe.  However,  the 
common  U.S.  jn'actice  is  to  have  several 
openings  on  the  top  of  the  tank  for 
piping  and  gauge  hatches.  When  all  of 
the  connections  are  made  to  several 
different  openings  in  the  shell  of  the 
tank,  there  is  a  much  greater  chance  that 
one  or  more  of  the  connections  will  be 
installed  improperly.  Multiple 
connections  are  believed  to  increase  the 
probability  of  a  release  developing  after 
the  tank  has  been  put  into  operation,  A 
third  benefit  in  the  use  of  manways  is 
that  the  manhole  liner  can  function  as 
an  overfill  catchment  basin. 

The  manway  also  has  disadvantages. 
If  the  maaway  is  to  ^so  functioB  as  the 
route  providing  access  to  the 
appurtenances  attached  to  the  tank  then 
all  the  pipes  must  be  fitted  with  flanges. 
imioas,  or  other  coi^pUn^  that  can  be 


disconmcted  witfaoat  having  to  cut  the 
pipes.  These  types  of  couplings  offer  an 
added  place  far  releases  to  occur  and 
thereby  reduce  the  rrlisbiiity  of  the  tank 
system  as  a  whole.  However,  even 
though  these  derices  can  Eaii  the 
coupling  fatturee  in  a  manway  are  easier 
to  repair  than  feilures  in  pipes  that  are 
connected  in  multipie  places  directly  to 
inaccessible  places  on  top  of  the  shell  of 
the  tank.  Manvray  coupings  are 
accessible  without  excavation  and  are 
designed  for  easy  replacement  of  the 
seals  or  the  whole  coupling. 

The  Ageacy  PBC08rrijt.es  there  may  be 
significant  additional  benefits  from 
using  manways.  Comment  and 
information  is  requested  about  the 
relative  risks  of  the  oianway  and 
traditional  systems  and.  if  EPA  requires 
manways  in  the  final  nde.  wdiether  it 
will  lead  to  a  significant  reduction  in  the 
number  or  volume  of  releases. 

(2)  Pumfis.  Two  basic  methods  exist 
for  removing  the  bquid  stored  in 
underground  storage  tanks:  pressure 
methods  and  vacuum  methods. 

Pressure  methods  pressohze  the  entire 
tank  or  lines  with  either  the  liquid  itself 
or  a  gas.  such  as  an-  or  nitrogen.  Tliis 
method  is  inexpensive  but  ha*  some 
disadvantage  it  can  be  uareHabte  and 
it  can  pose  envirraunental  problems  if 
leaks  occur.  If  a  leak  occurs  in  a 
pressurized  system,  when  activated,  it 
will  purap  the  stored  substance  into  the 
environment. 

Vacuum  methods  draw  the  liquid  out 
of  the  storage  tank  by  subjecting  the 
pipe  to  a  suctkm.  In  diis  system,  a  pump 
is  installed  above  grade  level  and  the 
suction  line  is  extended  dovra  into  the 
tank  near  its  bottom.  The  advantage  of 
this  system  is  that  the  line  from  the  tank 
to  the  surface  uses  less  than 
atmospheric  pressure  so  that  if  there  is  a 
leak  in  the  pipe,  only  air  will  enter  the 
pipe — no  liquid  would  escape  into  the 
environment  From  an  environmental 
standpoint  this  is  the  most  desirable 
system.  Several  European  programs 
have  mandated  sucticm  pumps  as 
intrinsically  protective  of  the 
environment. 

Pumping  problems  may  arise  with  the 
suction  method  if  leaks  develop  in  the 
suction  hne.  The  operation  of  the  pump 
can  be  quite  erratic  and  if  the  tank 
systems  run  unattended  for  an  extended 
period  of  time  the  pump  can  be  severely 
damaged  before  the  condition  is 
discovered.  Such  behavior  is  indicative 
of  a  leak  and  alerts  the  tank  owner  that 
repair  is  necessary. 

The  Agency  seciks  comments  on  the 
advantages  and  disadvantages  of 
suction  versus  pressurized  pipii^ 
systems;  their  prevalence  in  use  today; 


and  whether  pressure  pumps  present 
such  a  risk  to  human  health  and  the 
environment  that  they  shoald  be  subject 
to  more  stringent  controls  (e.g.,  line  leak 
detectors  or  secondary  containment)  or 
even  prohibited  from  new  taric  systerar. 
and  whether  suction  pumps  present  less 
of  a  risk  and  shonld  be  subject  to  less 
stringent  controls  (e.g.,  reduced  leak 
detection  requirements).  Tlw  Agency  is 
specifically  interested  in  receiving 
information  concerning  experiences 
with  the  stzet  and  impacts  of  releases 
from  these  two  different  types  of 
systems,  (See  Section  V1.D.5.  for  further 
discussion  of  line  leak  detection 
methods  and  solicitation  of  comments 
and  information  on  this  subject.) 

(3)  Internal  Corrosion  Protection. 
Until  the  last  few  years,  little  attention 
has  been  paid  to  internal  corrosion 
protection  in  the  United  States.  Internal 
corroMon  resalts  from  the  reaction  of 
water  and  oxygen  in  the  stored  product 
with  the  inside  of  the  steel  structure. 

External  corrosion  has  been  the  major 
type  of  corrosion-induced  failure  in 
unprotected  steel  tanks.  However,  as  the 
incidence  of  external  corrosion  is 
reduced  by  ooating  and  cathodically 
protecting  steel  tank  exteriors,  internal 
corrosion  oould  become  a  major  source 
of  failure. 

The  Steel  Tank  Institute  has  identified 
two  areas  that  are  susceptible  to 
internal  corrosion  and  has  developed 
recommended  practices  that  protect 
them.  The  first  area  subject  to  internal 
corrosion  is  under  the  fill  openings 
where  filling  Ae  tank  artd  taking  dip 
stick  readings  can  lead  to  accelerated 
corrosion.  STI  recommends  that  this 
area  can  be  protected  by  welding  wear 
plates  to  the  bottom  of  the  tank.  Another 
area  subject  to  internal  corrosion  is  the 
unwelded  plate  overlaps.  Water  can 
become  trapped  in  these  crevices 
resulting  in  accelerated  localized 
corrosion.  These  overlaps  can  often  be 
eliminated  by  design  changes,  or  they 
can  be  seal  welded.  A  third  solution  to 
corrosion  in  plate  overlaps  is  to 
cathodically  protect  the  seam  with 
sacrificial  anodes.  Another  method  to 
protect  against  internal  protection,  not 
included  in  the  Steel  Tank  Institute's 
recommended  practice,  is  to  coat  or  line 
the  tank  interior  with  a  noncorrodible 
material.  Various  countries  in  Europe 
mandate  some  of  these  practices  to 
prevent  internal  corrosion. 

EPA  requests  comments  on  industry 
experience  with  internal  corrosion 
protection  tn  terms  of  design. 
installation,  efficacy  and  problems 
foiBid.  Information  on  the  need  for 
internal  corrosion  protection  is  also 
requested,  including  wheth  r  it  should 
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be  required  for  all  new  steel  tank 
systems. 

b.  Installation  (Section  280.20(c)) 

Overview.  Proper  installation  is 
crucial  to  ensure  the  structural  integrity 
of  a  new  tank  system.  Installation 
includes  excavation,  tank  system  siting, 
burial  depth,  tank  system  assembly, 
backfilling  of  the  tank  system,  and 
surface  grading. 

The  data  reviewed  by  EPA  indicates 
that  improper  installation  is  a  significant 
cause  of  steel  and  FRP  UST  system 
failures,  particularly  piping  failures. 
Installation  problems  result  from 
careless  installation  practices  that  do 
not  follow  recognized  codes  and 
procedures.  For  example,  mishandling  of 
the  tank  during  installation  can  cause 
structural  failure  of  FRP  tanks  or 
damage  to  steel  tank  coatings  and 
calhodic  protection.  Improper  anchoring, 
backfilling,  inadequate  cover,  and 
insufficient  lightening  of  loose  fittings 
can  also  lead  to  system  failures 
(including  the  piping]. 

EPA  believes  that  if  owners  and 
operators  would  follow  correct 
procedures  for  all  tank  system 
installations,  then  the  number  of 
releases  would  be  significantly  reduced. 

Current  Practices.  Several 
professional  and  scientific  organizations 
have  established  standards  for  the 
installation  of  underground  tank 
systems.  These  organizations  include 
the  National  Fire  Protection  Association 
(NFPA),  the  Steel  Tank  Institute, 
Underwriters  Laboratories,  the  National 
Association  of  Corrosion  Engineers 
(NACE),  the  Western  Fire  Chiefs 
Association,  the  Occupational  Safety 
and  Health  Association,  the  Petroleum 
Equipment  Institute  (PEI),  and  the 
American  Petroleum  Institute  (API). 

Collectively,  these  organizations  have 
published  more  than  ten  guides,  codes, 
and  standards  for  installing  UST 
systems.  As  discussed  above,  generally 
these  publications  are  written  by 
committees  of  knowledgeable 
professionals  and  subjected  to 
independent  peer  review. 

Some  of  the  most  important  codes 
follow: 

•  PEI/RPIOO-ae  provides  the  most 
recently  developed  and  comprehensive 
of  the  reconmiended  practices  for 
installation  of  underground  storage  tank 
systems; 

•  NFPA  30  addresses  tank  systems 
comprehensively  from  a  fire  explosion 
perspective.  It  references  other  codes 
and  sets  performance  standards; 

•  API  1615  covers  the  factors  that  can 
contribute  to  successful  installation  of 
petroleum  UST  systems; 


•  NACE/RP-01-69  and  RP-02-85 
contain  chapters  on  the  installation  of 
cathodic  protection  systems  for  metallic 
storage  and  piping  systems. 

in  addition,  several  tank 
manufacturers  also  provide  their  own 
installation  instructions.  At  least  one 
manufacturer  of  FRP  tanks  seals  the 
instructions  onto  the  tank. 

State  practices  display  considerable 
variation.  At  least  23  states  have 
established  requirements  for  proper 
installation.  Most  of  the  state 
regulations  reference  NFPA  30  as  a 
general  installation  standard.  However, 
other  consensus  guides,  codes,  and 
standards  related  to  installation  are  also 
included  by  reference  in  some  state 
regulations.  For  example,  eleven  states 
require  that  tank  systems  be  installed 
according  to  the  manufacturer's 
instructions,  ten  states  require 
certification  of  the  installation,  and  five 
states  require  installer  certification. 

EPA  has  previously  addressed 
installation  requirements  for  UST 
systems  in  two  ways.  First,  under  the 
Hazvdous  Waste  Tank  Rules, 
underground  tank  installers  must  follow 
proper  installation  procedures  (in  effect 
by  requiring  adherence  to  industry 
consensus  codes)  and  the  installation 
must  be  inspected  by  a  registered 
professional  engineer  or  qualified 
instEjlation  inspector  before  covering, 
enclosing,  or  placing  a  tank  system  into 
operation. 

Second,  although  the  Interim 
ProhSbition  of  Subtitle  I  does  not 
explicitly  require  the  proper  installation 
of  new  underground  tank  systems,  the 
existing  EPA  guidance  ("The  Interim 
Prohibition:  Guidance  for  Design  and 
Installation  of  Underground  Storage 
Tanks")  recommends  following  the 
industry  consensus  codes  and  provides 
installation  guidance  in  accordance  with 
those  codes. 

Approaches  to  Regulation.  The 
Agency  considered  six  different 
methods  or  approaches  that  the  owners 
and  operators  could  use  to  assure 
themselves  that  the  installations  are 
properly  completed.  These  alternative 
approaches  are: 

•  Certification  or  approval  of 
installers  by  tank  system  manufacturers; 

•  Certification  of  installers  by  state  or 
local  regulatory  agencies; 

•  Inspection  of  the  installations  by 
registered  professional  engineers; 

•  fcispection  of  the  installation  by 
state  or  local  agencies; 

•  Completion  of  a  manufacturer 
supplied  check  hst  of  installation 
procedures;  and 

•  Testing  of  the  tank  and  piping  for 
leaks  during  and  after  installation. 


EPA  does  not  have  information 
indicating  that  one  of  the  above 
approaches  is  better  than  the  others. 
0^A  is  seeking  comment  on  the 
advisability  of  these  approaches.  The 
Agency  would  especially  like  comments 
on  the  relative  merits  of  certifying  the 
installation  versus  certifying  the 
installers.  A  desirable  attribute  that 
should  be  considered  with  any  approach 
is  its  flexibility  in  tailoring  an 
installation  to  site-specific 
consideradons. 

EPA  believes  that  regulation  of 
installation  practices  is  primarily  an 
institutional  problem.  A  key  element  to 
successful  implementation  of 
installation  requirements  will  be  a 
program  for  education  and  outreach. 
EPA  intends  to  pursue  such  a  program 
and  seeks  comment  on  how  to  proceed 
with  an  education  and  outreach  program 
for  owners,  operators  and  installers 
regarding  proper  installation  procedures. 

Today's  proposal  builds  on  the 
Interim  Prohibition  Guidance,  but  is 
more  explicit.  Because  of  the  importance 
of  proper  installation  and  its  complexity, 
the  Agency  has  proposed  a  set  of  nine 
performance  criteria  that  must  be  met  in 
order  to  satisfy  %  280.20(c).  These 
performance  criteria  are  based  upon 
reconunended  industry  practice.  They 
represent  the  major  installation  steps 
outlined  in  the  Petroleum  Equipment 
Institute  Report  RPlOO-86,  and  the 
American  Petroleum  Institute 
Publication  1615. 

The  first  of  the  proposed  performance 
criteria  is  that  precautions  must  be  used 
to  prevent  damage  to  the  tank  and  pipe 
coatings  or  structures  during 
installation.  Also,  any  damage  to  the 
tank  or  pipe  must  be  repaired  in 
accordance  with  the  manufactiirer's 
instructions.  The  Agency  included  this 
criteria  because  it  believes  that  many 
tank  and  piping  failures  result  from 
mishandling  of  the  tanks  before  and 
during  placement.  The  tank  and  pipe 
manufacturers  generally  provide 
instructions  on  proper  storage  and 
handling  procedures.  In  addition,  the 
tank  and  piping  should  be  tested  for 
structural  failure  at  each  major 
installation  step  (i.e.,  upon  receipt  of  the 
tank,  once  the  tank  is  placed  in  the 
ground,  and  after  piping  has  been 
connected)  prior  to  backfilling;  tanks 
and  piping  should  be  pressurized  with 
air  and  visually  inspected  for  leaks 
using  a  soap  solution.  The  test  should  be 
performed  to  provide  assurance  that  the 
tank  and  piping  are  structurally  sound 
before  proceeding  with  the  next 
installation  step.  The  manufacturer's 
instructions  must  be  followed  when 
repairing  tanks  and  piping  to  ensure  that 
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the  repaired  tanks  or  piping  will  perform 
adequately.  Generally,  repair 
instructions  are  provided  as  a  standard 
industry  practice  with  each  tank  and 
piping  system.  However,  if  additional 
instructions  are  needed,  the 
manufacturer  must  be  contacted. 

The  second  performance  criterion  is 
that  the  excavation  must  be  large 
enough  to  properly  backfill  the  taxik, 
piping,  and  associated  equipment.  EPA 
beUeves  that  backfill  is  a  major 
component  of  the  structural  integrity  of 
the  tank  and  piping  system  and  that 
enough  space  must  be  provided  in  the 
excavation  to  adequately  place  and 
compact  backfill.  Sufficient  excavation 
space  is  particularly  necessary  for 
proper,  careful  backfilling  under  the 
tank. 

The  third  installation  performance 
standard  concerns  the  selection, 
placement  and  compaction  of  backfill 
materials.  As  mentioned  above,  EPA 
feels  that  the  backHll  is  an  important 
featiu%  of  the  installation  and  that  many 
tank  and  piping  failures  can  be 
prevented  by  careful  attention  to 
backfilling.  In  general,  the  backfill 
material  must  be  a  clean,  noncorrosive, 
free-flowing  material  such  as  washed 
sand  or  gravel.  However,  a  specific  type 
of  backfill  may  be  required  by  the 
manufacturer  because  of  unique 
structural  or  coating  features.  The 
manufacturers  also  specify  the  thickness 
of  lifts  in  which  the  backfill  is  placed, 
and  the  degree  and  method  of 
compaction  that  must  be  used  to  support 
the  tank  and  piping. 

The  fourth  requirement  is  for  supports 
and  anchorage  of  tanks  that  are  subject 
to  high  water  tables  or  in  flood  prone 
areas.  High  water  can  create  strong 
lifting  forces  on  an  UST,  causing 
movement  and  structural  failure  if  the 
tank  is  not  properly  supported.  The 
possibihty  of  a  high  water  table  that 
may  result  from  flooding  should  be 
carefully  considered  when  deciding 
whether  anchorage  and  supports  are 
needed.  Surface  water  can  fill  the  tank 
excavation  area  if  the  surface  is  not 
properly  sealed.  The  tank  manufacturers 
generally  provide  anchorage  design 
information. 

The  fifth  installation  performance 
criterion  concerns  piping  layout  and 
installation.  The  Agency  believes  that 
unnecessarily  complex  piping  layouts 
can  complicate  backfilling  of  the  pipe 
system  and  lead  to  structural  failure. 
Structural  failure  of  the  piping  could 
also  result  from  improper  installation  of 
the  piping  and  piping  accessories. 
Therefore,  in  today's  proposal,  EPA  is 
requiring  that  the  piping  and  piping 
accessories  be  installed  in  accordance 
with  the  manufacturer's  instructions. 


The  sixth  performance  criterion  is  that 
the  pipe  joints  must  be  cut  accurately 
and  deburred  to  provide  liquid-tight 
seals.  FRP  pipe  joints  must  be  cut 
squarely  and  tapered  cleanly  to  ensure  a 
structurally  sound  joint.  The  tolerances 
and  procedures  for  preparing  FRP  pipe 
joints  are  provided  by  the 
manufacturers.  Steel  pipe  joints  must 
also  be  prepared  carefully  to  prevent 
failures.  The  pipe  must  be  cut  squarely 
and  the  thread  cutting  die  must  be  sharp 
to  produce  tight  fitting  thread. 

'The  seventh  performance  criterion  is 
that  swing  joints  or  flexible  connectors 
must  be  installed  at  the  beginning  and 
end  of  each  line  as  well  as  where  the 
line  changes  direction.  Swing  joints  or 
flexible  connectors  prevent  differential 
movement  of  the  tank,  piping  and 
dispensing  equipment  fitim  causing 
stress  in  the  pipe  joints.  These  swing 
joints  can  be  constructed  in  several 
ways.  A  series  of  threaded  elbows  and 
connectors  can  be  used  with  steel  pipe. 
Flexible  connectors  can  be  used  with 
either  steel  or  FRP  pipe. 

The  eighth  performance  criterion  is 
that  the  tank  and  piping  cathodic 
protection  roust  be  installed  in 
accordance  with  the  manufacturer's 
instructions,  plans  and  specifications. 
Some  of  the  cathodic  protection  systems 
have  important  layout  and  installation 
limitations.  The  manufacturers  of  these 
systems  provide  instructions  on  how  to 
layout  and  install  their  systems. 

The  last  installation  performance 
criterion  is  that  a  tank  and  piping 
tightiiess  test  must  be  performed  after 
the  backfill  is  placed  into  the  excavation 
area  and  before  the  tank  and  piping  are 
placed  into  operation.  This  test  must 
meet  the  same  requirements  as  the 
tightiiess  test  in  S  280.41(c)(1).  API  1615 
recommends  performing  this  test  as  a 
final  check  that  the  tank  and  piping  are 
properiy  installed.  Eight  states  also 
require  this  test  at  new  installations. 
The  requirements  for  this  test  are  similar 
to  NFPA  329  requirements;  however, 
EPA  l>elieves  that  the  accuracy  standard 
for  the  test  In  NFPA  329  cannot  be  met 
reliably.  EPA  is  concerned  that  even 
with  the  other  eight  installation 
requirements  that  a  final  check  of  the 
tank  and  piping  installations  needs  to  be 
made.  Tank  and  piping  leaks  could  still 
occur  even  though  the  proper 
installation  procedures  are  followed. 
The  tightness  test  provides  assurance 
that  the  tank  and  piping  are  structurally 
sound. 

In  addition  to  setting  these  nine 
performance  criteria,  the  Agency  is 
proposing  today  in  S  280.20(d)  to  require 
that  owners  and  operators  certify  that 
they  have  complied  with  certain 
requirements  concerning  the 


installation,  leak  detection,  corrosion 
protection  and  financial  responsibility 
associated  with  each  new  UST  system. 
The  Agency  is  proposing  an  amendment 
to  the  existing  EPA  notification  form 
that  must  be  submitted  by  owners  upon 
first  bringing  an  UST  system  into  use. 
This  proposed  modification  will  cause 
owners  and  operators  to  indicate  the 
manner  in  which  the  installation 
requirements  have  been  met.  EPA  will 
require  owners  and  operators  of  UST 
systems  to  use  the  Agency's  form  unless 
the  states  develop  their  own  forms  that 
require,  at  a  minimum,  the  information 
required  under  the  amended  form.  Other 
changes  to  the  notification  form  are 
discussed  later  in  Section  3  of  this  part 
of  this  preamble. 

EPA  has  amended  the  notification 
form  in  a  manner  that  makes  it  still  easy 
to  complete  (in  most  cases,  answers 
may  be  provided  by  checking  a  box)  to 
minimize  the  burden  on  tank  owners 
and  operators,  the  majority  of  whom  are 
small  businesses.  In  the  proposed  form, 
the  owners  and  operators  are  required 
to  check  off  which  of  the  six  alternative 
methods  were  used  to  ensure  proper 
installation  of  tanks  and  piping.  There  is 
also  a  provision  for  owners  and 
operators  to  describe  any  other  methods 
used  to  ensure  proper  installation. 

For  the  purposes  of  complying  with 
the  certification  requirements,  an 
authorized  representative  of  the  owner 
and  operator  may  sign  the  form.  In 
addition  to  the  owner  and  operator's 
signature,  the  tank  installer  must  also 
sign  the  certification  of  compliance 
form. 

The  Agency  requests  comment  on 
today's  proposed  installation 
requirements.  In  particular,  EPA  asks  for 
comment  and  experience  on  checking  a 
new  tank  system  installation  with  a 
tightness  test  of  the  tank  and  piping.  The 
Agency  is  concerned  that  the  tightness 
test  may  be  redundant  because  new 
tanks  are  also  required  to  have  release 
detection.  For  example,  is  such  a 
requirement  necessary  with  double- 
walled  tanks  or  UST  systems  provided 
with  some  method  of  fi^quent  to 
continuous  excavation  zone  monitoring? 
The  Agency  seeks  comment  on  when  the 
tightness  test  should  be  performed.  If  the 
test  is  intended  to  detect  installation 
errors,  then  should  it  be  conducted  after 
the  tank  system  has  completed  any 
possible  settiing  within  the  excavation 
area  (e.g.,  6  months  or  1  year  after 
installation)? 

In  addition  to  specifying  key 
installation  requirements  in  today's 
proposed  rules  the  Agency  is  examining 
various  programmatic  means  of  ensuring 
improvement  of  UST  installations.  A 
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number  of  potential  tools  for  improving 
installations  have  been  identified; 
however,  we  are  now  in  the  process  of 
determining  the  appropriateness  of 
these  tools  in  various  situations. 

2.  Implementation  Schedules  for 
Upgrading  of  Existing  UST  Systems 
(Section  280.21) 

a.  Overview 

Because  of  the  potential  problems 
associated  with  releases  from  UST 
systems,  the  proposed  new  tank 
performance  standards  require  features 
designed  to  prevent  releases,  including: 
Proper  tank  and  piping  design, 
construction  and  installation;  6md 
corrosion  protection  systems.  Later  in 
this  preamble,  additional  requirements 
that  are  being  proposed  today  to  prevent 
or  minimize  releases  from  all  new  UST 
systems  are  discussed  in  more  detail, 
including:  Release  defection  methods; 
overfill/ spill  protection  devices;  and,  in 
the  case  of  hazardous  substance  tank 
systems  secondary  containment  and 
interstitial  monitoring. 

The  majority  of  the  estimated  1.4 
million  existing  UST  systems  regulated 
under  Subtitle  I  do  not  presently  include 
any  of  the  release  prevention  and 
detection  features  that  are  being 
proposed  today  for  new  UST  systems.  In 
fact,  EPA  estimates  that  approximately 
80  percent  of  existing  UST  systems  are 
bare  steel  and  about  60  percent  of  them 
are  more  than  ten  years  old.  Most 
owners  and  operators  do  not  yet 
practice  any  form  of  release  detection 
and  have  not  fitted  their  tanks  with 
overfill/spills  control  equipment. 
Fortunately,  most  existing  UST  systems 
can  be  retrofitted  with  many  of  these 
safeguards  (for  example,  cathodic 
protection  to  prevent  corrosion  at  bare 
steel  tank  systems),  thereby  upgrading 
them  with  some  of  the  protections 
expected  to  be  provided  by  the 
proposed  requirements  and  standards 
for  new  UST  systems. 

Today,  EPA  is  proposing  in  §  280.21 
two  different  schedules  for  upgrading 
existing  UST  systems  to  the  new  tank 
system  design  and  construction 
requirements  just  described,  and  to  the 
release  detection  requirements 
discussed  in  Section  VI.D  of  this 
Preamble.  As  discussed  in  more  detail 
below,  EPA  believes  that  the 
implementation  of  these  requirements 
should  be  phased  in  because  of  the 
enormous  size  of  the  existing  UST 
universe,  and  the  practical 
implementation  difficulties  that  owners 
and  operators  face  as  they  upgrade  their 
tanks  to  the  new  tank  standards. 


b.  Current  Practices 

Most  of  the  major  oil  companies,  and 
at  least  one  of  the  larger  convenience 
store  chains,  have  embarked  on  phased 
programs  to  upgrade  their  retail  motor 
fuel  tank  systems.  In  ranking  these  UST 
systems  on  a  priority  list  that  is  based 
on  factors  believed  to  be  associated 
with  die  probability  of  release,  these 
programs  typically  take  into  account  the 
age  of  the  UST  systems,  their  material  of 
construction  (protected  steel  or  not),  and 
the  corrosivity  of  the  surrounding  soils. 
The  highest  priority  UST  systems  are 
replaced  as  quickly  as  possible  with 
protected  single-walled  UST  systems 
equipped  with  spill  controls.  The  next 
priority  UST  systems  are  quickly 
repaired  and  upgraded  to  new  tank 
standards.  The  lowest  priority  UST 
systems  are  those  that  ahready  meet 
new  tank  standards  or  are  otherwise 
unlikely  to  leak  and  thus  have  little  need 
to  be  upgraded. 

EPA  has  also  identified  several  other 
major  companies  storing  hazardous 
substances  who  have  already  embarked 
upon  UST  system  upgrading  programs. 
In  many  cases,  these  tanks  appear  to  be 
phased  out  and  replaced  by  either 
aboveground  storage  tanks  or 
undei;ground  UST  systems  provided 
with  secondary  containment. 

The  majority  of  state  and  local 
regulations  addressing  new  tank 
specifications  have  requirements  for 
corrosion  protection,  release  monitoring, 
and  overfill/spill  protection.  However, 
four  jurisdictions  also  explicitly 
mandate  retrofitting  existing  tanks  to 
these  new  tank  specifications.  One  state 
requires  retrofitting  only  as  an  option  to 
removing,  abandoning,  or  extending  the 
life  expectancy  of  the  UST  system. 
Other  states  increase  release  detection 
requirements  as  the  UST  system  ages, 
thereby  prompting  voluntary  retrofit  or 
retirement  of  the  UST  system.  Generally, 
state  and  local  regulations  address  the 
various  upgrading  topics  individually. 
For  example,  of  the  18  UST  regulations 
that  include  retrofit  requirements  for 
existing  UST  systems,  6  require 
corrosion/cathodic  protection.  1 
requires  secondary  containment,  and  13 
require  some  type  of  release  detection. 
Eleven  regulations  specify  retrofitting 
systems  with  overfill  protection,  with  5 
of  the  11  also  requiring  spill 
containment  Two  jurisdictions  have 
regulations  which  mandate  the 
upgrading  of  tank  systems  in  all  four 
areas  (corrosion  protection,  secondary 
containment,  release  detection  and 
overfill /spill  protection).  In  summary, 
there  currentiy  appears  to  be  wide 
diversity  concerning  requirements  for 


the  upgrading  of  existing  tank  systems 
at  the  state  and  local  level. 

The  majority  of  states  have  not  yet 
established  comprehensive  UST 
regulations.  However,  18  states  are 
enforcing  at  least  one  of  the  major 
national  consensus  codes.  Of  these 
consensus  codes,  only  the  Uniform  Fire 
Code,  1985,  has  guidelines  addressing 
retrofit  technologies.  Eight  states 
without  comprehensive  UST  regulations 
enforce  this  standard  and  appear  to 
therefore  adhere  to  this  code's  retrofit 
guidelines  for  corrosion  protection  and 
spill  containment. 

Two  nationally  recognized  standards 
address  the  retrofit  of  cathodic 
protection  on  existing  tank  systems. 
They  are  the  American  Petroleum 
Institute  (API)  publication  1632, 
"Cathodic  Protection  of  Underground 
Petroleum  Storage  Tanks  and  Piping 
Systems  and  the  National  Association  of 
Corrosion  Engineers  (NACE) 
Recommended  Practice  RP-02-65, 
"Control  of  External  Corrosion  on 
Metallic  Buried  and  Partially  Buried,  or 
Submerged  Liquid  Storage  Systems." 

Corrosion  protection  can  be  retrofitted 
to  existing  steel  tank  systems  and  is 
expected  to  be  very  effective  in 
eliminating  galvanic  corrosion  as  a 
source  of  UST  system  releases.  Such 
retrofitting  is  not  an  uncommon  practice, 
and  at  least  one  major  oil  company  and 
one  major  convenience  store  chain  are 
retrofitting  many  of  their  unprotected 
steel  tanks  with  corrosion  protection. 
One  corrosion  engineering  firm  alone 
has  retrofitted  over  2500  tanks  with 
cathodic  protection.  Because  each  UST 
site  is  unique  in  its  exact  requirements 
for  adequate  corrosion  protection,  in 
practice  the  retrofitting  of  corrosion 
protection  must  be  designed  for  a 
specific  site  by  a  trained  corrosion 
expert  experienced  in  the  protection  of 
underground  storage  tank  systems. 

Although  relatively  inexpensive  to  do, 
it  is  critical  that  the  retrofitting  of 
cathodic  protection  only  be  undertaken 
by  a  trained  professional.  First,  the 
corrosion  engineer  must  gather  a  site 
history  including  detailed  information 
on  tank  location,  dimension,  age,  coating 
and  lining,  material  of  construction,  type 
of  backfill,  anchor  system,  history  of 
repair,  and  inventory  problems.  The 
engineer  must  also  obtain  information 
on  possible  interference  sources  (stray 
currents)  and  corrosion  protection  in 
place  at  nearby  buried  metal  structures. 
Second,  the  corrosion  engineer  must  do 
field  testing.  This  includes  measurement 
of  structure-to-soil  potentials,  a  site 
inspection,  and  at  least  one  test  boring 
at  the  end  of  each  tank.  The  borings  are 
generally  «sed  to  produce  analyses  such 
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as  structure-to-soil  potential  profiles  and 
soil  electrical  resistivity  proxies.  Third, 
the  soil  samples  obtained  in  the  field 
borings  are  also  analyzed  in  the 
laboratory  to  determine  presence  or 
absence  of  sulfides,  chlorides, 
hydrocarbons,  moisture  content, 
conductivity,  and  pH  of  the  soil. 

After  analysis  of  this  data,  a  decision 
needs  to  be  made  as  to  whether  or  not 
the  UST  system  is  likely  to  be  in  good 
enough  condition  to  upgrade.  If  the 
system  is  judged  to  be  in  sound  enough 
condition  to  be  upgraded,  the  proper 
type,  number,  and  placement  of  anodes 
is  next  determined.  In  localities  with 
relatively  new  coated  tank  systems  in 
soils  of  low  corrosivity,  a  tank  system 
may  be  protected  by  a  series  of  several 
sacrificial  anodes.  However,  at  sites 
with  moderate  to  highly  corrosive  soils 
or  with  large  bare  steel  tanks  without 
any  coatings,  the  analysis  may  reveal 
that  sacrificial  anodes  cannot  generate 
enough  current  to  protect  the  system.  In 
such  cases,  an  impressed  current  system 
must  be  installed.  Impressed  current 
systems  have  been  recommended  to 
H'A  by  several  highly  experienced 
corrosion  experts  as  a  preferred  system 
for  retrofitting  cathodic  protection 
because  impressed  current  can  be  used 
to  protect  any  UST  system  in  any  soil 
conditions,  and  current  output  can  be 
easily  adjusted  to  changing  conditioiis 
at  the  site. 

Carefully  applied  in  a  wide  variety  of 
settings,  retrofitting  of  corrosion 
protection  to  existing  bare  steel  UST 
systems  appears  to  have  significant 
potential  to  forestall  corrosion-induced 
releases  that  eire  otherwise  inevitable  in 
the  future.  It  is  a  relatively  inexpensive 
procedure  when  compared  to  the  costs 
of  UST  system  replacement.  Several 
firms  are  available  nationwide  that  offer 
the  full  array  of  necessary  expertise  and 
experience  to  correctly  apply  this 
technology.  Application  of  this 
technology  to  the  UST  universe 
addressed  by  today's  proposal  will 
require  an  enormous  expansion  of  their 
services,  if  many  existing  UST  owners 
and  operators  decide  to  upgrade  their 
unprotected  UST  systems  instead  of 
replacing  them. 

Existing  tank  systems  can  also  be 
upgraded  by  applying  release  detection 
for  the  first  time.  The  wide  variety  of 
release  detection  methods  available  for 
new  tanks  is  discussed  later  in  this 
Preamble,  but  they  are  generally 
applicable  to  existing  tank  systems  as 
well.  Most  state  UST  regulations  have 
some  form  of  release  detection 
requirements.  While  these  regulations 
ultimately  determine  which  method  can 
be  used,  generally,  the  regulations  o^er 


the  option  of  choosing  among  several 
release  detection  methods. 

Implementation  difficulties 
anticipated  with  retrofitting  of  release 
detection  to  the  large  number  of  existing 
UST  systems  addressed  by  today's 
proposal  has  led  EPA  to  conclude  that 
these  requirements  must  be  phased  in 
over  a  significant  period  of  time.  In 
particular,  recent  experiences  from  state 
UST  program  enforcement  of  their  new 
release  detection  requirements 
corroborate  this  concern.  Several  of  the 
most  aggressive  state  UST  programs 
have  decided  to  phase  in  their  release 
detection  requirements  over  a  4-  to  5- 
year  period  and  have  advised  EPA  that 
this  is  the  quickest  that  the  large 
universe  of  tank  systems  can  be 
realistically  addressed.  (For  example, 
both  Florida  and  New  York  are  phasing 
in  programs  within  this  time  frame). 
States  attempting  to  require  more 
immediate  compliance  have  also 
discovered  that  actual  compliance  has 
taken  much  longer  than  originally 
intended  (for  example,  this  has  proved 
to  be  the  case  in  California,  which  tried 
to  require  release  detection  in  one  year 
but  now  reports  that  the  phasein  of 
release  detection  will  take  up  to  three 
years).  EPA  believes  that  the  national 
UST  program  will  experience  these 
same  problems.  The  current  market 
conditions  and  technological 
capabilities  of  the  release  detection 
industry,  the  size  of  the  regulated 
community,  and  the  widespread  lack  of 
application  of  or  familiarity  with  any 
release  detection  to  date  at  most  UST 
facilities  indicates  that  requiring  the 
immediate  retrofitting  of  release 
detection  at  existing  UST  systems  is  not 
practical  or  achievable. 

Another  possible  approach  to  release 
detection  retrofitting  is  provided  by 
interstitial  monitoring.  Technically, 
impermeable  liners  and  vaults  may  be 
retrofitted  to  existing  UST  systems, 
however,  they  are  very  costly  and 
impractical  retrofit  techniques. 
Installation  of  impermeable  liners  and 
vaults  require  the  excavation  and 
removal  of  the  UST  system  and  then  its 
reinstallation.  Currently,  in  the  United 
States  there  is  no  widely  available 
technology  for  retrofitting  existing  UST 
systems  to  provide  double-walled 
protection.  This  form  of  secondary 
containment  requires  replacement  of  the 
single-walled  UST  with  a  double-walled 
one. 

A  potentially  more  simple  retrofit 
technology  that  will  provide  existing 
tanks  with  a  form  of  interstitial 
monitoring  that  can  be  continuously 
monitored  is  available  in  Europe  and 
has  been  widely  used  for  diesel  fuel  and 


heating  oil  tanks.  Systems  under 
development  in  this  country  for  gasoline 
UST  systems  consist  of  coating  the 
inside  of  the  tank  and  then  also 
retrofitting  a  membrane  liner  inside  the 
tank  to  enable  interstitial  release 
detection  in  the  space  between  the  tank 
and  liner.  This  offers  several  features 
that  may  make  it  a  promising  retrofit 
technology.  However,  it  is  only 
commercially  available  in  this  country 
on  a  very  limited  basis  as  a  new 
technology,  and  must  otherwise  be 
imported. 

Finally,  in  order  to  fully  upgrade  to  the 
new  tank  standards  being  proposed 
today,  all  existing  UST  systems  would 
also  need  to  retrofit  controls  to  address 
releases  from  spills  and  overfills. 
Releases  from  spills  and  overfills  can  be 
prevented  by  implementing  a  spill 
prevention  program,  which  begins  with 
the  simple  practice  of  good  transfer 
techniques.  These  techniques  consist 
primarily  of  assuring  enough  space  is 
available  in  the  tank  to  receive  the  load 
of  product  to  be  delivered,  as  well  as  to 
closely  oversee  the  in-filling  process  to 
assure  trouble-free  transfers  from  the 
delivery  truck.  In  addition,  existing  tank 
systems  can  be  retrofitted  with  overfill/ 
spill  protection  devices.  There  are 
already  a  variety  of  overfill/spill 
protection  devices  available  that  can  be 
installed  on  existing  tank  systems,  and 
several  more  are  under  development. 
Several  ciurent  state  UST  regulations 
require  existing  tank  systems  to  be 
eventually  retrofitted  with  overfill/spill 
protection  using  one  of  several  methods. 
(Spills  and  overfills  are  discussed  in 
more  detail  in  the  next  section  of  the 
preamble.) 

c.  Approaches  to  Regulation 

The  Agency  has  considered  several 
approaches  and  requirements  that  could 
be  used  to  upgrade  existing  UST 
systems,  as  well  as  ways  of  phasing  in 
the  release  detection  requirements.  The 
following  discussions  focus  on  the 
reasoning  behind  the  approach  proposed 
today  as  well  as  some  of  the 
alternatives  considered  during  its 
development. 

In  summary.  EPA  is  today  proposing 
that  all  existing  UST  systems  storing 
regulated  substances  upgrade  or  replace 
to  the  new  tank  standards  over  no 
longer  than  a  ten  year  period.  The 
proposed  upgrading  consists  of  several 
steps.  First,  in  S  280.30(a),  all  existing 
UST  systems  are  immediately  required 
to  institute  practices  for  the  careful 
filling  of  tanks  to  avoid  spills  and 
overfills.  Release  detection  must  be 
phased  in  §  280.40(c)  within  a  3-  to  5- 
year  period  based  on  the  type  of  tank 


12704 


Federal  Register  /  Vol.  52,  No.  74  /  Friday.  April  17,  1987  /  Proposed  Rules 


(i.e.,  the  bare  steel  UST  systems  before 
the  protected  systems).  All  UST  systems 
that  camiot  apply  a  reliable  and 
effective  method  of  release  detection 
within  those  time  frames  must  be 
permanently  closed.  Within  ten  years, 
all  UST  systems  must  be  retrofitted  or 
replaced  to  comply  with  the  new  tank 
standards,  including  the  provisions  for 
corrosion  protection  under  S  280.21  and 
spill/overfill  control  equipment  under 
§  280.30(c). 

(1)  Basic  Requirement  for  Mandatory 
Upgrading  or  Closure  of  Existing  UST 
Systems  (Section  280.21).  Today's 
proposal  requires  all  existing  UST 
systems  storing  regulated  substances  to 
be  upgraded  to  the  new  tank  standards 
within  10  years  or  be  closed.  EPA 
believes  the  present  unprotected 
condition  of  most  existing  UST  systems 
provides  the  greatest  and  most 
immediate  threat  to  human  health  and 
the  environment.  A  significant  level  of 
future  releases  can  be  avoided  if  these 
UST  systems  are  upgraded  or  replaced 
to  the  new  tank  standards.  As  discussed 
earlier  in  Section  V  of  this  preamble,  the 
Agency  has  decided  to  propose  a 
gradual  upgrading  or  replacement 
approach  as  the  most  feasible  and 
implementable  with  this  large  regulated 
universe.  The  regulatory  impact  analysis 
described  in  Section  IX  estimates  that 
significant  environmental  benefits  will 
result  from  upgrading  or  replacing  all 
UST  systems  within  10  years.  Upgrading 
would  generally  consist  of  instituting  a 
corrosion  protection  system  and  some 
spill  and  overfill  equipment  at  the 
typical  tank  system. 

By  proposing  to  give  the  regulated 
community  the  flexibility  to  plan  for  and 
set  their  own  priorities  in  upgrading 
their  UST  systems,  EPA  intends  to 
encourage  a  more  rapid  upgrading  to 
take  place  voluntarily.  It  also  provides 
state  and  local  UST  programs  the 
flexibility  to  establish  their  own 
priorities  for  mandating  the  phasing  in 
of  the  needed  improvements.  Several 
states  and  local  programs  are  already 
using  the  age  of  the  UST  systems  to 
trigger  mandatory  upgrading  or 
replacement. 

As  an  alternative  to  the  proposed 
approach,  EPA  has  also  considered 
several  other  ways  of  requiring  UST 
systems  to  be  upgraded  within  the 
proposed  10-year  period: 

•  All  UST  systems  could  be  required 
to  replace  or  upgrade  based  on  age, 
phasing  in  required  improvements  at  the 
oldest  tank  systems  first. 

•  Separate  milestone  years  could  be 
identified  for  different  stages  of  the 
upgrade.  For  example,  release  detection, 
spills  and  overfill  controls,  and  cathodic 
protection,  could  be  required  by 


different  cutoff  dates.  The  tank  owners 
could  upgrade  as  quickly  as  they  desired 
as  long  as  they  also  met  these  individual 
milestone  dates. 

•  All  UST  systems  could  be  required 
to  upgrade  or  replace  only  if  and  when 
they  leaked.  This  approach  is  used  by 
several  states,  including  South  Carolina, 
New  York,  and  California  (with 
hazardous  substance  tanks). 

EPA  decided  to  propose  in  S  280.21 
that  all  upgrades  (or  closiu'es)  of 
substandard  existing  tank  systems 
simply  be  completed  within  10  years. 
This  approach  is  believed  to 
complement  numerous  current  industry 
trends  towards  upgrading  or  replacing 
UST  systems  voluntarily,  while  also 
setting  a  maximum  time  limit  within 
which  the  benefits  of  upgrading  must  be 
obtained  nationwide.  EPA  beheves  that 
the  proposed  maximum  lO-year  time 
period  will  allow  existing  UST  owner 
and  operators  numerous  ways  of 
planning  an  orderly  transition  towards 
achieving  the  protections  afforded  by 
new  tank  requirements.  This  target 
approach  is  also  beheved  to  have  the 
distinct  advantage  of  providing  states 
and  local  progrsims  with  the  flexibility 
to  take  any  of  the  different  approaches 
described  above  (or  some  other 
approach)  as  long  it  is  completed  within 
this  tan  year  period.  Although  this  is  the 
maximum  time  period  allowed,  EPA  will 
encourage  a  more  rapid  transition  where 
possible,  so  that  the  benefits  of  these 
improvements  can  be  realized  sooner. 

(2)  Phase-in  of  Release  Detection  at 
Existing  UST  Systems  (Section 
280.40(c)).  Today  EPA  is  also  proposing 
in  §  2ao.40(c)  (1H2)  to  require  that  all 
existing  protected  bingle-walled  UST 
systems  have  release  detection  within  5 
years  of  the  effective  date  of  the  final 
regulation,  and  the  more  leak-prone  bare 
steel  UST  systems  within  3  years.  This 
means  that  the  vast  majority  of  existing 
UST  systems  will  be  required  to  have 
release  detection  within  three  years. 
State  experiences  to  date  suggest  that 
this  timeframe  will  be  difficult  to 
achieve  vWth  a  regulated  universe  of  this 
size.  EPA  does  not  believe  that  this 
implementation  can  take  place  in  less 
than  fliis  time  frame.  Upgrading  all 
existing  UST  systems  with  any  one  of 
the  proposed  release  detection  methods 
being  proposed  today  will  generate  a 
tremendous  new  demand  for  services.  It 
is  doubtful  that  system  manufacturers 
and  installers  could  supply  their 
products  and  services  to  all  UST  owners 
and  operators  in  a  reliable  fashion  that 
would  ensure  full  compliance  in  less 
than  three  years.  More  rapid 
implementation  is  made  even  more 
diffic«lt  by  the  fact  that  today's 
proposed  requirements  will  cause 


release  detection  to  be  apphed  to  the 
vast  majority  of  existing  UST  systems 
for  the  first  time. 

As  is  discussed  later  in  today's 
proposal  (see  Section  VI.D.),  the  Agency 
expects  many  owners  and  operators  of 
existing  UST  systems  to  choose  the 
combined  infrequent  tank  tightness 
testing  and  inventory  control  method 
during  the  10-year  interim  period 
allowed  for  upgrading  all  USTs  to  the 
new  tank  standards.  They  are  the  most 
widely  used  methods  today  and  require 
the  least  amount  of  retrofitting.  EPA 
anticipates  this  approach  will  result  in 
much  of  the  demand  for  release 
detection  services  to  be  placed  on  these 
technologies.  Thus,  in  order  to  be 
applied  in  a  reliable  fashion,  the 
expansion  of  these  services  will  have  to 
be  phased  in.  As  is  also  discussed  in 
more  detail  later  in  this  Preamble, 
today's  proposed  5-year  phase-in  period 
for  protected  steel  or  fiberglass  UST 
systems  is  expected  to  enable 
approximately  20  to  25  percent  of  the 
existing  U8T  systems,  those  that  are 
less  susceptible  to  leakage  as  a  class — 
to  actually  retrofit  release  detection  at  a 
later  date.  Allowing  this  additional  time 
for  these  more  protective  UST  systems 
should  not  result  in  significant  adverse 
impacts  to  human  health  and  the 
environment  because  corrosion-induced 
releases  (the  most  common  by  reported 
cause  of  releases  today)  should  be 
significantly  less  frequent  at  these  UST 
systems. 

Another  approach  that  the  Agency 
considered  for  phasing  in  release 
detection  requirements  was  to  base  the 
phase-in  cm  tank  system  age  instead  of 
tank  system  type.  Because  EPA  has 
some  evidence  that  older  existing  UST 
systems  are  more  likely  to  leak  (because 
they  do  not  have  corrosion  protection) 
than  younger  tanks,  release  detection 
could  be  required  sooner  at  the  older 
UST  systems  than  the  younger  ones.  For 
example,  UST  systems  over  15  years  in 
age  (as  well  as  those  of  unknown  age) 
could  be  required  to  phase  in  release 
detection  within  two  years,  the  UST 
systems  between  5  and  15  years  old 
within  4  years,  and  the  most  recently- 
installed  protected  UST  systems  within 
five  years.  This  alternative  approach 
could  have  similar  practical  impacts, 
however,  because  most  of  the  protected 
UST  systems  have  been  installed 
recently  and,  thus,  would  be  phased  in 
last  under  both  approaches.  The  major 
difference  between  these  two  phase-in 
approaches  is  that  the  older  USTs  would 
be  required  to  have  release  detection 
much  sooner  under  the  alternative 
approach.  The  Agency  solicits 
comments  and  information  pertaining  to 
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the  benefits  that  could  be  obtained  by 
phasing  ia  release  detection  based  oo 
age  instead  of  tank  system  type. 
Infonnation  is  also  solicited  concetniRg 
data  that  may  further  reveal  whether, 
and  to  what  extent,  older  tanks  and 
piping  may  pose  sigaificantly  iBore  of  a 
threat  to  human  health  and  the 
environment  than  younger  tank  systems. 

(3)  Accelerated  Upgrading  or  Closure 
of  Existing  UST  Systems  that  Cannot 
Meet  Release  Detection  Requirements 
(Section  280.40).  Today's  proposal  (in 

§  280.40(cM3])  requires  all  existing  UST 
systems  that  cannot  provide  a  method  of 
release  detection  that  meets  today's 
proposed  requirements  to  be  closed 
within  3  to  5  years.  This  requirement  is 
based  on  the  Agency's  conclusion  that 
all  existing  UST  systems,  particularly 
those  unprotected  from  corrosion,  must 
have  a  method  of  release  detection  to 
protect  human  health  and  the 
environment  Thus,  UST  systems 
unprotected  from  corrosion  and  without 
release  detection  would  have  to  be 
closed  before  the  end  of  the  3-year 
phase-in  period  that  would  begin  on  the 
effective  date  of  the  flnal  regulations. 
Similarly,  protected  UST  systems 
without  release  detection  would  have  to 
be  closed  before  the  end  of  the  5-year 
phase-in  period  proposed  today. 

(4)  Request  for  Public  Comment  The 
Agency  is  requesting  comments  on 
today's  proposed  schedules  for 
implementing  this  program;  induding  the 
requirements  for  the  upgrading  of 
existing  tank  systems  and  the  scheduled 
phase-in  of  release  detection.  Comments 
and  information  are  specifically 
requested  in  the  following  four  areas: 

•  Is  the  proposed  10-year  limit  for 
upgrading  existing  UST  systems 
appropriate  or  should  certain 
components  of  these  required 
improvements  be  mandated  sooner  [for 
example,  see  the  next  section  of  this 
preamble  concerning  the  phase-in  of 
spills  and  overfill  equipment)?  Should 
the  states  and  UST  owner/operators  be 
allowed  to  set  their  own  priorities  in 
upgrading  to  the  new  tank  standard? 

•  Are  the  proposed  requirements  to 
upgrade  release  detection,  corrosion 
protection,  overfill/ spill  protection,  and. 
in  the  case  of  hazardous  substance 
tanks,  upgrading  to  secondary 
containment  adequate?  For  example,  is 
it  necessary  for  steel  UST  systems  being 
retrofitted  with  cathodic  protection  to 
also  be  required  to  have  an  internal 
coating  applied  to  the  inside  of  the  tank 
to  ensure  releases  are  prevented? 

•  EPA  has  been  informed  by  several 
experts  in  the  corrosion-protection  field 
that  impressed  current  corroMon 
protection  is  the  preferred  technology 
for  retrofitting  existing  tai^cs.  For  retrofit 


purposes,  should  only  the  use  of  this 
technology  be  allowed  or  should  EPA 
also  allow  retrofit  of  sacrificial  anodes 
to  existing  bare  (or  madequately  coated) 
steel  systems? 

•  Current  recommended  industry 
practices  (API)  include  the  use  of 
structural  inte^ty  standards  to 
determine  if  an  existing  tank  is  sound 
enough  to  be  repaired.  t>ecause  it  is 
unreasonable  to  cathodically  protect 
and  otherwise  upgrade  a  tank  that  is  in 
imminent  danger  of  leaking.  The  Agency 
specifically  requests  comments  on  what 
minimum  structural  integrity 
requirements  may  be  needeid  to  ensure 
an  existing  tank  system  can  be  safely 
upgraded  to  the  new  tank  standards. 
Information  is  also  solicited  concerning 
methods  and  expenses  associated  with 
assessing  existing  USTs  to  determine 
whether  they  should  be  upgraded. 

3.  Notification  Requirements  (Section 
280.22) 

On  November  8, 1985,  EPA  published 
the  Final  Rule  on  Notification 
Requirements  for  Owners  of 
Underground  Storage  Tanks  (50  FR 
46602).  Included  in  that  rule  was  the 
notiHcation  form.  Owners  of  existing 
UST  systems  were  required  to  fill  out 
and  submit  the  form  to  their  designated 
state  or  local  agencies  by  May  a,  198& 
This  earlier  notification  complied  with 
the  requirements  of  section  9002(a)(1)  of 
the  federal  statute.  Section  28a3(c)  of 
the  November  1985  final  rule  (which 
today's  proposal  re-designates  as 
§  280.22)  also  required  owners  and 
operators  who  bring  UST  systems  into 
use  after  May  8. 1986.  to  notify  the 
designated  state  departments  or 
agencies  within  30  days  of  installation. 
Such  notification  by  new  UST  systems 
should  be  made  using  the  November  8. 
1985,  federal  form,  as  modified  in 
today's  proposed  rule,  or  an  approved 
alternate  state  notification  form. 

Beginning  30  days  after  the  issuance 
of  the  final  regulations  resulting  from 
today's  proposal,  §  280.3(h)  of  the 
November  1985  rule  (which  today's 
proposal  redesignates  as  S  280.22) 
requires  any  person  who  sells  a  tank 
intended  to  be  used  as  an  UST  system  to 
notify  the  purchaser  of  such  tank  of  the 
new  owner's  notification  obligations 
under  the  regulations. 

Owners  who  place  new  UST  systems 
into  use  should  note  that  we  are  today 
not  proposing  to  modify  the  notification 
form  promulgated  in  November  1985. 
except  to  require  additional  information 
regarding  certification  of  the  methods 
used  to  comply  with  the  installation, 
fiaanciai  responsihibty.  release 
detection  and  cocrtMion  protection 
requireraents.  in  particular,  the  proposed 


modification  to  the  form  requires  the 
installer  of  the  new  UST  system  to  sign 
the  form  along  with  the  owner.  This 
information  has  been  added  to  the  form 
so  that  EPA  can  be  assured  that  the 
installation  has  been  completed 
competently. 

C  General  Operating  Requirements 

1.  Spill  and  Overfill  Control  (Section 
280.30) 

As  discussed  earher  in  Section  in. 
spills  and  overfills  can  occur  in  a  variety 
of  ways,  usually  as  the  result  of  human 
error.  Because  spills  and  overfills 
account  for  at  least  15  percent  of  all 
state-reported  petroleum  releases.  EPA 
believes  that  incidents  of  spills  and 
overfills  should  be  addressed  in  future 
regulations.  Thus,  EPA  is  proposing 
today  to  require  spill  and  overfill 
controls. 

The  situation  can  be  improved 
markedly  through  the  use  of  any  of  the 
folktwing: 

•  Proper  operating  procedures  to 
include  measuring  the  available 
capacity  in  the  tank  and  using  dry- 
disconnect  couplings  on  all  transfer 
hoses; 

•  A  liquid  level  sensor  with  an  alarm 
that  is  triggered  when  the  hquid  reaches 
a  predetermined  level: 

•  An  automatic  shutoff  device  that  is 
triggered  when  the  liquid  reaches  a 
predetermined  level;  and 

•  A  spill  catchment  basin  located 
around  the  fill  pipe. 

Many  of  these  types  of  devices  can  be 
used  to  provide  protection  on  either  new 
or  existing  tank  systems. 

EPA  considered  several  alternative 
regulatory  approaches  to  reducing  spills 
and  overfills.  One  approach  was  to 
require  specific  design  and  construction 
techniques  to  be  implemented  at  all  UST 
sites,  both  new  and  existing  facilities. 
This  approach,  however,  in  certain 
respects  deprives  the  states  of  the 
ability  to  require  different  types  of 
solutions  based  on  site-specific 
information  concerning  the  location  of 
the  UST  system  with  regard  to  valuable 
ground  water  and  potable  water 
sources,  the  type(s)  of  product  to  be 
stored,  and  the  likelihood  of  overfills 
and  spills  causing  significant  adverse 
effects  on  human  health  and  the 
environment.  Thus,  EPA  chose  instead 
to  allow  the  use  of  any  of  the  above 
techniques  to  address  the  problem. 

Overfill  and  spill  prevention 
requirements  are  recommended  in  most 
national  association  and  industry 
standards  as  w«ll  as  the  majority  of 
available  state  regulations.  The 
proposed  approach  allows  the  states  to 
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retain  the  variability  currently  in  their 
regulations  while  staying  within  the 
minimum  national  standard  provided  by 
EPA.  There  is  currently  no  data 
available  to  suggest  that  one  approach 
to  the  elimination  or  reduction  of 
overfills  and  spills  is  more  effective  than 
any  other. 

In  §  280.30(a),  EPA  is  proposing  a 
general  performance  standard  that  will 
require  all  tank  owners  and  operators  to 
ensure  that  releases  due  to  spills  or 
overfills  during  product  transfer  or 
delivery  do  not  occur.  Owners  and 
operators  of  all  tank  systems  must 
ensure  that  the  operator  gauges  the  tank 
to  determine  that  the  capacity  available 
in  the  tank  is  greater  than  the  volume  of 
product  to  be  transferred.  This 
measurement  is  the  logical,  necessary 
first  step  in  preventing  overfills — it 
assures  that  there  is  enough  empty 
space  for  the  product  being  delivered. 
The  owners  and  operators  must  also 
ensure  that  other  proper  product 
transfer  procedures  are  followed,  such 
as  overseeing  the  transfer  operations, 
draining  the  hose  carefully  before 
disconnecting  it,  and  using  dry- 
disconnect  couplings. 

Under  §  280.30(b),  all  new  tank 
systems  must  be  equipped  with  spill  and 
overfill  protection  by  installing  one  or 
more  of  the  following  devices: 

•  A  liquid  level  sensor  with  an 
audible  or  visual  alarm  that  is  triggered 
when  the  tank  reaches  95  percent  of  its 
capacity; 

•  An  automatic  flow  shutofi'  device 
that  is  triggered  when  the  tank  reaches 
95  percent  of  capacity; 

•  A  spill  catchment  basin  around  the 
fill  pipe;  or 

•  An  equivalent  device  approved  by 
the  appropriate  regulatory  authority. 

This  requirement  is  built  upon  the  list 
of  recommended  spill  and  overfill 
protection  equipment  set  forth  in  NFPA 
30.  Proper  product  transfer  procedures 
as  discussed  in  NFPA  standard  385  and 
in  API  Bulletin  1621  "Recommended 
Practice  for  Bulk  Liquid  Stock  Control  at 
Retail  Outlets"  describe,  among  other 
things,  the  requirements  for  the  use  of 
tight  fill  connectors  and  the  need  for  the 
tank  truck  operator  to  oversee  the 
transfer. 

When  existing  tank  systems  are 
upgraded  to  new  tank  standards,  or 
when  external  monitoring  wells  are  put 
in  place,  the  owner  and  operator  must 
ensure  that  the  system  complies  with  the 
new  tank  design  standards  for  overfill 
protection.  As  discussed  later  in  this 
Preamble  (see  general  requirements  for 
release  detection),  existing  and  new 
spills  may  confound  extemal-to-the-tank 
sensors  and  preclude  the  detection  of  a 
release  from  the  UST  system.  Thus, 


today's  proposal  requires  that  any 
existing  UST  system  using  external 
release  detection  be  provided  with  spill 
and  overfill  equipment. 

There  are  several  options  for 
upgrading  of  overfill  and  spill 
equipment.  One  regulatory  approach 
would  be  to  require  upgrading  to  new 
tank  overfill  and  spill  standards  on  the 
same  schedule  as  the  leak  detection 
phase-in  (i.e.,  3-5  years).  A  second 
approach  would  be  to  require  the  retrofit 
of  overfill  and  spill  protection  at  the 
same  time  that  corrosion  protection  of 
existing  UST  systems  must  be  upgraded 
to  new  tank  standards  (i.e..  within  10 
years).  The  earlier  phase-in  (3-5  years) 
would  help  prevent  overfill  releases  that 
would  otherwise  trigger  alarms  on 
newly  installed  external  monitors. 
Florida,  for  example,  requires 
monitoring  and  overfill  protection 
retrofits  simultaneously,  at  an  earlier 
date  than  corrosion  protection. 
Comments  are  requested  on  this  issue  of 
which  time  frame  is  most  appropriate 
for  phasing  in  spill  and  overfill 
equipment  at  existing  UST  systems. 

The  Agency  has  decided  to  propose  In 
280.30(c)  a  10-year  deadline  for 
upgrading  overfill  protection  at  all 
existing  UST  systems  to  the  level 
provided  by  the  new  tank  standards. 
During  the  intervening  period,  owners 
must  use  improved  product  transfer 
procedures  {280.30(a)).  There  are  two 
major  reasons  for  tying  phase-in  of 
overfill  equipment  to  the  cathodic 
protection  retrofit  requirement.  The  first 
is  simplicity — keeping  all  the  leak 
prevention  upgrade  requirements 
scheduled  together  will  be  easier  to 
implement  and  more  easily  understood 
by  the  regulated  community.  The  second 
is  related  to  available  technology.  For 
several  years.  European  countries  have 
relied  predominantly  on  overfill 
prevention  as  opposed  to  overfill  and 
spill  containment.  These  new  types  of 
prevention  devices,  both  foreign  and 
domestic,  appear  to  be  just  beginning  to 
enter  the  American  market.  A  short 
upgrade  deadline  could  force  tank 
owners  toward  the  overfill  and  spill 
containment  equipment  that  is  readily 
avaflable  now.  A  longer  upgrade  period 
gives  the  marketplace  more  time  to 
adjust  and  could  allow  technological 
advances  recently  introduced  more  time 
to  be  made  available. 

2.  Operation  and  Maintenance  of 
Corrosion  Protection  (Section  280.31) 

a.  Background 

Proper  operation  and  maintenance  of 
corrosion  protection  systems  can  reduce 
the  incidence  or  volume  of  releases  due 
to  corrosion.  Corrosion  was  found  to  be 


the  single  most  common  cause  of 
releases  in  existing  underground  tank 
and  piping  systems  reported  by  State 
and  local  officials  in  the  two  EPA  State 
Release  Incidents  Studies.  All  presently 
available  studies  of  UST  releases  and 
their  causes  cite  corrosion  as  the  leading 
cause  of  failure  in  the  existing 
unprotected  steel  tank  systems. 

Today's  proposed  rule  requires 
corrosion  protection  of  all  new  steel 
tank  systems  as  the  means  of  preventing 
corrosion.  All  existing  steel  tanks 
systems  will  have  to  be  upgraded  to 
include  corrosion  protection  within  10 
years.  In  order  to  be  effective,  these 
corrosion  protection  systems  must  be 
inspected  and  maintained.  Corrosion 
protection  systems  can  fail  in  a  number 
of  ways.  For  example,  coatings  can 
deteriorate,  wire  leads  to  cathodic 
protection  can  break,  sacrificial  anodes 
can  be  consumed,  impressed  current  can 
be  shorted  or  otherwise  fail,  adequate 
potential  may  not  be  maintained.  Proper 
operation  and  periodic  maintenance  of 
these  systems  can  avoid  all  of  these 
potential  problems. 

b.  Ciurent  Practices 

The  National  Association  of 
Corrosion  Engineers  (NACE)  provides 
guidance  on  the  proper  design, 
installation,  operation,  and  maintenance 
of  corrosion  protection  for  steel  tank 
systems.  In  particular,  NACE  provides 
standards  for  cathodic  protection 
systems.  In  Chapter  XIII  of  its 
publication  "Guide  for  Inspection  of 
Refinery  Equipment,"  the  American 
Petroleum  Institute  (API)  has  also 
developed  recommended  practices  for 
the  proper  inspection  and  maintenance 
of  corrosion  protection  for  tank  systems. 

Over  fifteen  states  already  have 
requirements  concerning  the  monitoring 
of  corrosion  protection  systems.  Seven 
require  monthly  inspections  of 
impressed  current  rectifiers;  nine  require 
annual  site  inspections  by  a  qualified 
person;  one  requires  semi-annual 
inspections;  and  two  require  these 
inspections  after  the  first  year  of 
operation  and  every  five  years 
thereafter.  Most  of  these  states  require 
that  the  site  inspections  include 
measurements  of  the  structure-to-soil 
and  structure-to-structure  potential  as 
well  as  rectifier  voltage  and  current 
readings. 

Under  the  Hazardous  Waste  Tank 
Rules,  inspections  of  corrosion 
protection  for  underground  tank  systems 
are  required.  Cathodic  protection  must 
be  inspected  at  least  annually.  However, 
those  systems  with  impressed  current 
must  be  inspected  at  least  every  other 
month.  Under  Subtitle  I,  the  Interim 
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Prohibition  (Section  900;Hg])  lioes  not 
explicitly  require  the  maiatenanoe  of 
corrosion  protection  at  new  UST 
systems.  However,  as  explaiDed  in 
EPA's  iBterim  Prohibition  Guidance 
Manual  the  performance  of  corrosion 
protection  should  be  monitored 
periodically. 

c.  Today's  Proposal 

Today's  proposed  rale  requires  that 
all  corrosion  protection  systems  be 
operated  and  mamtained  to 
continuously  provide  corrosion 
protection  to  the  metal  components  of 
an  UST  system.  The  Agency  has  not 
specifically  addressed  the  issue  of 
whether  all  metal  components  on  a  FRP 
tank  or  pipe  should  be  protected  by 
cathodic  protection,  but  only  requires 
that  corrosion  protection  be  provided. 
The  Agency  considered  requiring 
cathodic  protection  for  ail  metal 
componeRts  because  of  |K>tential  failure 
of  such  components  (e.g.,  pumps,  pump 
housing  and  fittings).  Because  such  a 
requirement  could  be  construed  to  cover 
other  metal  components  such  as  striker 
plates,  bushings,  and  btu^faoie  covers, 
the  Agency  has  not  incorporated  the 
reqiHrements  in  today's  rule.  The 
Agency  does  not  have  sufficient  data  on 
failures  of  these  individual  metal 
components  on  a  FRP  tank  or  pipe  to 
determine  that  this  level  of  protection  is 
needed.  The  Agency  invites  conunent  on 
which  components,  if  any,  should  be 
cathodically  protected,  whether  there 
are  noncorrodible,  metal  alternatives  for 
these  components,  and  what  form  of 
corrosion  protection  is  appn^mate  if 
cathodic  protection  is  not  required. 

In  today's  proposed  rule,  EPA  is 
proposing  two  different  inspection 
schedules  for  coated  steel  tanks  and 
piping  with  cathodic  protection.  After 
the  initial  inspection,  it  is  proposed  that 
factory  installed  cathodic  protection 
systems  (such  as  those  included  with 
8ti.P3"  tanks)  be  inspected  at  least  every 
five  years.  All  other  cathodic  protection 
systems  on  steel  tanks  and  piping  are  to 
be  inspected  at  least  annually  after  the 
initial  inspection.  The  less  frequent 
inspection  interval  for  the  factory 
installed  cathodic  protection  is  proposed 
because  of  the  stringent  fabrication  and 
installation  standards  for  these  tanks. 
EPA  feels  that  there  is  less  chance  of 
damage  to,  or  failure  of,  the  factory 
installed  cathodic  protection  systems 
that  are  built  to  national  fabrication 
requirements  (e.g.,  sti.PS)  than  for  field 
fabricated  systems.  Generally,  these 
factory  installed  systems  have  30  year 
hmited  warranties  provided  by  the  tank 
manufacturer. 

Fof  field  fabricated  cathodic 
protection  systems,  EPA  is  proposing 


diet  the  NACE  standard  for  inspection 
intervab  (not  less  than  once  per  year) 
be  adi^ed.  EPA  feels  that  this  more 
stringent  inspection  standard  is 
appropriate  because  there  is  more 
potential  for  faulty  installation  of  these 
systems  and  for  damage  to  the  system 
either  during  or  after  installation.  All 
steel  piping  will  be  subject  to  this 
requirement.  The  annual  inspections 
required  by  NACE  RP-02-85  (and  the 
five  year  inspections  noted  above) 
ensure  that  adequate  corrosion  control 
has  been  8<^Heved  for  underground  steel 
structures  by  observing  the  following 
criteria: 

•  A  negative  (cathodic)  potential  of  at 
least  0.85  volts  as  measured  between  the 
structiu^  and  a  saturated  copper-copper 
sulfate  (Cu-CuSO«]  reference  electrode 
contacting  the  soil;  or 

•  A  Qegp*'ve  (cathodic]  potential  shift 
of  at  least .   ..  mv  aa  measured  between 
the  structure  and  a  Cu-CuSO«  reference 
electrode  contacting  the  soil.  This  shift 
is  the  differmce  between  the 
unprotected  potential  and  the  potential 
with  the  pfotective  current  applied;  or 

•  A  negative  (cathodic)  polarization 
potential  shift  of  at  least  100  mv 
measured  between  the  structure  and  a 
Cb-CuS04  reference  electrode 
contacting  the  soil.  This  shift  is  the 
polarization  decay  which  is  determined 
immediately  after  the  protective  current 
is  interrupted. 

There  is  currently  a  proprosal  before  a 
technical  practices  committee  of  NACE 
to  revise  the  criteria  for  determining  that 
cathodic  protection  systems  are 
functioning  properly.  The  proposed 
revisions  would  refine  some  criteria  and 
there  is  discussion  of  deleting  other 
criteria  entirely.  The  Agency  is  today 
proposing  that  cathodic  protection  be 
monitored  according  to  currently 
applicable  NACE  criteria.  In  the  event 
these  criteria  are  modified  in  the  near 
future,  the  Agency  will  evaluate  at  that 
time  whether  to  make  peu-allel  changes 
in  its  final  regulations. 

NACE  RP-02-85  recommends  more 
frequent  inspection  intervals  where 
indicated  by  operating  experience.  The 
annual  and  bimonthly  inspection 
requirements  are  therefore  minimum 
requirements.  In  accordance  with  the 
NACE  code,  the  bimonthly  inspections 
of  impressed  current  systems  can  be 
done  by  the  owner  or  operator,  and  do 
not  require  the  services  of  a  corrosion 
expert.  The  third  requirement,  that  the 
corrosion  protection  system  be  operated 
and  maintained  to  protect  the  tank 
system  from  corrosion,  effectively 
requires  more  frequent  inspections  when 
warranted. 


As  mentioned  previously,  the  Agency 
is  aware  that  some  tank  manufacturers 
recommend  less  frequent  inspection 
intervals  for  coated  tanks  that  have 
galvanic  type  cathodic  protection 
systems  attached  to  the  lank  body.  The 
Steel  Tank  Institute  recommends 
inspection  by  a  corrosion  expert  of  the 
cathodic  protection  system  on  this  type 
of  tank  system  one  year  after 
installation  and  every  five  years 
thereafter.  The  Agency  seeks  comments 
on  the  advantages  and  disadvantages  of 
allowing  less  frequent  inspections  for 
those  tank  systems  tftat  are  equipped 
with  premanufactured  corrosion 
protection. 

In  addition  to  the  minimum 
requirements  for  inspections  at  least 
once  per  year  or  once  every  five  years, 
today's  proposal  also  requires  testing  or 
inspection  of  impressed  current  systems 
on  a  bi-monthly  basis.  The  rule  also 
specifies  that  those  inspections  that  are 
required  at  least  once  a  year  or  at  least 
once  every  five  years  be  conducted  by  a 
qualified  corrosion  expert.  The  bi- 
monthly impressed  current  test  or 
inspection,  however,  may  be  conducted 
by  employees  of  the  owner  or  operator, 
provided  the  employee  has  been  trained 
in  the  procedural  steps  for  conducting 
and  recording  the  results  of  the 
inspection  or  test  This  distinction  is 
made  because  the  less  frequent 
inspections  require  a  complete 
knowledge  of  cathodic  protection 
systems,  their  modes  of  failure  or 
malfunction,  proper  diagnostic 
procedures,  proper  data  interpretation 
and  corrective  action  options  whereas 
the  bi-monthly  inspection  or  test  is 
principally  a  matter  of  visually  verifying 
that  the  system  is  operational  and 
performing  adequately. 

d.  Inspections 

The  Agency  has  considered  a  range  of 
alternatives  for  the  required  operation 
and  maintenance  of  tank  systems.  Three 
alternatives  included  considerations  for 
requiring  maintenance  and  inspections 
for  (1)  the  entire  site,  (2)  the  tank  system 
equipment,  and  (3)  the  corrosion 
protection  systems  only.  For  each  of 
these  three  approaches,  consideration 
was  also  given  to  whether  the 
requirements  should  apply  to  new  tank 
systems  only  or  to  all  tank  systems.  The 
Agency  also  considered  a  general 
performance  standard  which  would 
simply  require  that  the  tank  system 
would  be  maintained  in  proper  working 
order. 

The  site  inspection  alternative  could 
cover  inspection  of  (1)  piping  and 
auxiliary  equipment,  (2)  instrument 
controls  and  dectrical  systems,  and  (3) 
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concrete  pads,  foundations  and 
surrounding  flora  and  soils.  These  are 
discussed  in  more  detail  below. 

(1)  Piping  and  auxiliary  equipment. 
All  accessible  piping,  pumps,  valves  and 
fittings  could  be  visually  inspected  for 
leaks,  proper  supports,  proper 
alignment,  external  corrosion,  and  signs 
of  fouling.  Pumps  and  valves  could  be 
checked  for  leaking  seals  or  other  signs 
of  mechanical  wear. 

(2)  Instruments,  controls,  and 
electrical  systems.  These  systems  could 
be  checked  for  proper  power  supply, 
signs  of  leaks  or  corrosion,  integrity  of 
mountings  and  enclosures,  proper 
lubrication  and  adverse  environmental 
conditions. 

(3)  Foundations,  pads  and  surrounding 
areas.  Concrete  bases  for  pumps  or 
other  equipment  could  be  checked  for 
deterioration,  erosion  settlement,  cracks, 
or  spalling.  Concrete  pads  and 
surrounding  soil  could  be  checked  for 
subsidence,  unexplained  moisture  spots 
and  deterioration.  Grass  and  other  flora 
around  the  concrete  could  be  checked 
for  damage  that  could  be  caused  by 
releases. 

The  second  option,  to  inspect  tank 
system  equipment,  would  principally 
encompass  item  number  1  from  the  Site 
Inspection  Alternative.  Such  an 
inspection  could  cover  some  items  from 
item  numbers  2  and  3  of  the  Site 
Inspection  Alternative.  For  example, 
equipment  foundations  could  be 
inspected  for  cracks  and  settling  and  the 
equipment  could  be  checked  for  proper 
anchoring.  Similarly,  visual  checks  could 
be  made  of  instruments,  controls,  and 
electrical  components  associated  with 
various  equipment  items. 

The  Agency  considered  requiring  an 
inspection  for  tank  deflection  as  part  of 
a  tank  system  inspection.  As  the  tank 
and  surrounding  soils  shift  due  to 
settlement,  aging  and  frost  heave,  the 
tank  may  be  distorted  from  its  original 
shape.  Small  distortions  are  expected  at 
most  installations  and  the  tanks  are 
designed  to  withstand  them.  However, 
failure  of  the  tank's  backfill  or 
foundation  anchors  can  lead  to 
excessive  distortion  of  the  tank  and 
rupture.  This  type  of  failure,  while  not 
widespread  is  reported  to  occur  most 
often  in  FRP  tanks.  One  way  to  measure 
this  tank  distortion  is  to  measure  the 
inside  height  of  the  tank  and  compare  it 
to  the  original  design  height.  If  this  tank 
deflection  exceeds  a  limit  which 
depends  upon  the  design  and  the  size  of 
the  tank  then  the  tank  could  be  expected 
to  rupture  and  cause  a  release.  At  least 
two  FRP  tank  manufacturers  require  a 
measurement  of  tank  deflection  after 
installation  to  assure  proper  backfill 
placement.  If  the  deflection  exceeds  two 


percent  of  the  original  diameter,  the  tank 
must  be  reinstalled.  The  Agency  is  not 
aware  of  any  tank  inspection  programs 
that  include  regular,  periodic  tank 
deflection  tests  and  is  today  seeking 
conunent  on  industry  experience  with 
tank  deflection  measurement  programs. 
EPA  specifically  requests  comments  on 
the  advisability  of  EPA  requiring 
periodic  tank  deflection  measurements 
for  steel  and  FRP  tanks  as  a  means  of 
preventing  tank  failures.  Of  particular 
concern  is  how  EPA  could  set  a 
deflection  standard  for  the  different 
tank  styles  and  materials  of 
conitruction. 

Tke  third  option,  to  inspect  only  the 
corrosion  protection  system,  is  a  subset 
of  the  tank  system  equipment 
inspection.  In  this  option,  only  the 
corrosion  protection  system  would  be 
inspected  regularly  to  ensvu-e  continued 
corrosion  protection  for  steel  ^anks.  Two 
types  of  corrosion  protection  system 
inspections  were  considered.  One  type 
of  corrosion  protection  system 
inspection  is  the  inspection  of  the 
cathodic  protection  of  steel  tanks  and 
piping.  This  type  of  inspection  is 
described  earlier  in  this  section  of  the 
Preamble. 

The  second  type  of  corrosion 
protection  system  inspection  considered 
by  BPA  evaluates  the  integrity  of  the 
cladding  on  composite  tai^s.  As 
described  earlier  in  this  Preamble  under 
performance  standards  for  new  UST 
systems,  the  Agency  is  concerned  about 
the  corrosion  protection  performance  of 
composite  tanks.  In  the  absence  of 
definitive  performance  data,  the 
corrosion  resistance  of  composite  tanks 
is  a  subject  of  continuing  debate. 
Measuring  the  rate  of  corrosion  or  the 
integrity  of  the  cladding  would  provide 
confidence  that  the  cladding  on  a 
composite  tank  is  protecting  the  tank 
from  external  corrosion. 

Heoretically,  the  rate  of  corrosion 
could  be  measured  by  determining  the 
electrical  current  flowing  between  the 
tank  and  the  surrounding  soil.  This 
current  is  proportional  to  the  rate  of 
metal  oxidation  or  corrosion.  However, 
the  Agency  is  concerned  that  this 
cursent  is  difficult  to  reliably  measure 
because  it  could  be  masked  by  the 
current  from  other  metal  structuires  and 
environmental  factors. 

The  integrity  of  the  cladding  could  be 
determined  by  a  test  similar  to  the 
holiday  test  that  is  used  to  assess  the 
integrity  of  a  coating  or  cladding  prior  to 
installation.  In  this  test  an  electrical 
potential  is  induced  between  the  tank 
and  a  metal  rod  that  is  inserted  in  the 
surrounding  soil.  Current  flow  between 
the  tank  and  the  rod  could  indicate  a 
gap  or  holiday  in  the  cladding. 


EPA  requests  comments  on  the 
advisability  of  requiring  corrosion 
protection  inspections  for  composite 
tanks.  The  Agency  is  particularly 
interested  in  comments  and  field  data 
regarding  experience  in  conducting 
these  tests  and  their  ability  to  indicate 
failures  in  coatings  and  claddings. 

The  advantages  and  disadvantages  of 
each  of  the  above  three  general 
approaches  to  inspection  requirements 
are  not  clearly  established.  The  Agency 
is  today  seeking  public  comment  and 
informadon  on  whether  there  is  a  need 
to  have  a  broader  requirement  that 
addresses  the  maintenance  and 
inspection  of  the  entire  site  or  other  tank 
system  equipment.  The  Agency 
presendf  has  several  reservations  with 
these  approaches,  however,  because  the 
general  site  inspection  and  the  tank 
system  inspection  alternatives  may  be 
duplicative  of  the  release  detection 
requirements.  Release  detection  systems 
have  been  proposed  that  should  provide 
effective  warning  of  releases  from  all 
components  of  the  tank  system,  thereby 
reducing  the  need  for  general 
inspections.  Also,  because  the  vast 
majority  of  underground  tank  systems 
are  completely  underground  and 
inacces^ble  to  inspection,  an  inspection 
requirement  appears  to  promise  little 
practical  benefit.  Finally,  our  scrutiny  of 
the  numerous  state  and  local  programs 
in  place  or  under  development  reveals 
that  they  do  not  consider  those  broader 
requirements  for  inspection  to  be 
necessary.  Therefore,  the  Agency  is 
proposing  to  require  regular  inspection 
and  maintenance  of  the  cathodic 
protection  systems  only. 

3.  Compatibility  (Section  280.32) 

a.  Overview 

In  proposing  a  regulation  on 
compatibility,  the  Agency  intends  to 
prevent  tank  system  structural  failure 
due  to  chemical  and  physical  interaction 
between  the  stored  substance  and  the 
tank  system  material.  A  compatible 
substance  will  not  interact  with  the  tank 
system  to  undermine  its  integrity  or 
promote  its  corrosion.  While  no  stored 
substance  is  totally  inert  with  respect  to 
the  materials  of  a  tank  system, 
compatibility  exists  when  such 
interaction  is  minimal  and  does  not 
result  in  structural  failure  or  corrosion- 
related  releases  during  the  operating  life 
of  the  tank  system. 

Issues  of  compatibility  differ 
depending  on  the  tank  material  used. 
Compatibility  with  metal  tank  systems 
means  that  chemical  and 
electrochemical  internal  corrosion  is 
held  to  a  minimum.  For  plastic 
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materials,  compatibility  means  that  the 
dimensional,  physical,  and  mechanical 
properties  of  the  materials  are  not 
eroded  by  the  material  stored.  For  tank 
linings,  compatibility  means  the  material 
stored  does  not  cause  blistering, 
underfilm  corrosion,  and  internal  stress 
or  cracking.  Compatible  materials  will 
not  be  able  to  permeate  the  lining  to 
cause  corrosion  or  deterioration  of  the 
tank. 

Incompatible  substances  can  attack 
metallic  and  FRP  tanks  in  different 
ways.  The  interior  of  metallic  tanks  can 
be  subjected  to  various  corrosive 
attacks.  The  stored  substance  or 
impurities  within  it  may  be  corrosive 
agents,  or  either  one  may  act  as  a 
catalyst  enabling  the  other  to  corrode 
the  tank.  Corrosive  processes  are 
themselves  complex.  In  certain  cases, 
the  process  is  self-limiting,  because  an 
oxide  fdm  is  deposited  over  the 
corrosion  site  and  prohibits  fiirther 
corrosion.  In  other  cases,  the  oxide  Him 
may  enhance  the  corrosive  process. 
Also,  agitation  caused  by  inflows  or 
outflows  may  dislodge  the  Him. 

Incompatible  substances  subject 
plastic  tanks  to  physical  deterioration  in 
several  ways.  Incompatible  substances 
may  chemically  react  with  and  alter  the 
mechanical  properties  of  the  tank 
system,  resulting  in  structural  failures. 
Solvation,  a  process  in  which  the  stored 
substance  is  absorbed  into  the  plastic 
tank,  may  cause  the  tank  material  to 
warp,  soften,  weaken,  or  become  britUe. 
Also,  the  stored  substance  can  interact 
with  the  tank  while  the  tank  is  under 
stress,  as  when  under  a  heavy  load,  to 
produce  environmental  stress  cracking. 
In  this  way,  an  incompatible  substance 
can  initiate  cracks  that  could  lead  to 
structural  failure. 

Trace  impurities  can  also  cause 
incompatibility.  For  example,  a  few 
parts  per  million  of  chloride  in  solution 
can  quickly  break  down  a  protective 
oxide  layer  on  stainless  steel  and  lead 
to  corrosion.  Also,  while  hydrochloric 
acid  is  compatible  with  polyvinyl 
chloride,  trace  levels  of  benzene  will 
allow  the  HCl  to  deteriorate  a  PVC  tank 
or  pipe. 

EPA's  review  of  available  information 
concerning  the  causes  of  releases 
indicates  that  incompatibility  is  not 
frequently  reported  as  a  cause  of 
releases.  In  fact,  incompatibility  was  not 
even  listed  as  a  cause  of  releases  in 
several  analyses.  Available  data  further 
suggest  that  most  petroleum  products 
stored  in  underground  tanks — the  major 
portion  of  the  UST  regulated 
community — are  compatible  with  most 
of  the  common  tank  and  pipe  materials 
available.  However,  EPA  does  have 
information  on  releases  caused  by  the 


incompatibility  of  hazardous  substances 
with  tank  system  materials. 

Two  situations  require  owners  and 
operators  to  address  the  issue  of 
compatibility.  First,  adequate  care  must 
be  taken  in  the  initial  match  of  tank  and 
pipe  material  to  stored  substances. 
Second,  owners  and  operators  must 
carefully  consider  the  use  of  existing 
tanks  for  substances  other  than  those 
originally  stored.  It  is  conceivable  that  a 
ladk  of  care  in  ascertaining  the  tank  or 
pipe  material  could  lead  to  the  storage 
of  an  incompatible  substance. 

Also,  it  has  been  suggested  to  EPA 
that  additives  to  substances  may  be 
altered  over  time  and  cause  future 
compatibility  problems.  For  example, 
alcohol  blends  in  gasoline  may  have 
harmful  effects  on  FRP  tanks.  However, 
the  Agency  has  not  been  able  to 
document  any  instances  of  releases  due 
to  this  type  of  incompatibility.  The 
increasing  use  of  Bberglass  tanks  by 
many  of  die  major  oil  companies  may 
mitigate  against  the  use  of  new 
additives  that  could  undermine  the 
structural  integrity  of  FRP  tanks. 

b.  Current  Practices 

Industry  groups,  such  as  ASTM. 
NACE,  and  UL,  have  established  tests 
and  criteria  for  evaluating  di^erent 
aspects  of  compatibility.  Many  of  these 
are  tests  of  physical  properties 
evaluated  before  and  after  the  material 
is  placed  in  contact  with  the  substance 
to  be  stored.  If  the  property  change  is 
within  prescribed  limits,  the  substance 
is  said  to  be  compatible.  Different  tests 
of  compatibility  can  be  chosen  based  on 
the  substance  to  be  stored,  tank 
material,  and  environmental  conditions 
of  the  site.  Because  of  the  variability  in 
these  factors,  no  compatibility  test 
applies  to  all  circumstances. 

Tank  manufacturers  generally  take 
responsibility  for  disseminating 
information  on  their  tank's  or  pipe's 
compatibihty  with  various  substances. 
Manufacturers  will  also  test  a  potential 
customer's  substance  to  ascertain 
compatibility  or.  in  the  case  of  FRP.  to 
design  a  customized  compatible  resin. 
Some  FRP  tank  manufacturers  have 
extensive  R&D  programs  to  develop  new 
resins  resistant  to  specific  substances. 

Of  22  state  and  local  UST  programs 
that  were  evaluated.  8  speci^cally 
address  compatibility  through  a  general 
requirement  that  all  tank  owners  and 
operators  use  compatible  materials  and 
substances.  In  addition.  15  states  base 
their  UST  regidation  in  large  part  on  one 
industry  code — National  Fire  Protection 
Association  30 — and  reference  it  as  a 
general  performance  standard.  NFPA  30 
requires  compatibility  between  the 
stored  substance  and  the  tank  material. 


Under  Subtitle  I,  the  Interim 

Prohibition  requires  all  new  tank 
systems  to  be  compatible  with  the 
substances  stored.  As  stated  in  "The 
Interim  Prohibition:  Guidance  for  Design 
and  Installation  of  Underground  Storage 
Tanks,"  EPA  expects  new  tank  system 
owners  and  operators  to  work  with 
manufacturers  to  ascertain 
compatibility. 

c.  Approaches  to  Regulation 

One  of  several  approaches  to 
compatibility  that  the  Agency 
considered  would  require  specific  test 
protocols  for  compatibility.  However, 
available  information  suggests  that 
because  no  one  compatibility  test  or  set 
of  tests  would  adequately  cover  all 
circumstances,  such  an  approach  would 
not  be  appropriate. 

The  Agency  also  considered  a 
requirement  that  all  tank  owners  and 
operators  test  for  compatibility  before 
placing  the  substances  in  the  tank 
system.  However,  the  compatibility  of 
many  substances  is  already  well  known 
and  thus  requiring  all  tank  owners  and 
operators  to  conduct  compatibility  tests 
should  not  be  necessary. 

The  Agency  also  considered  a 
requirement  that  tank  owners  and 
operators  certify  compatibility, 
particularly  at  existing  tank  systems 
which  have  had  new  or  different 
substances  introduced  into  the  tank 
system.  As  mentioned  above,  this  has 
been  raised  as  a  concern  with  respect  to 
changes  in  gasoline  blends  that  are 
stored  in  FRP  tanks.  There  is  also 
concern  regarding  the  introduction  of 
new  substances  into  existing  tanks 
where  the  precise  nature  of  the  tank 
material  or  lining  is  unknown.  The 
Agency  solicits  comment  on  this  issue 
and  on  whether  some  type  of 
compatibility  certification  is  necessary 
or  appropriate  for  addressing  such 
concerns. 

d.  Proposed  Regulation 

The  Agency  believes  that  the  existing 
mechanisms  for  establishing 
compatibility  are  generally  adequate 
and  do  not  need  to  be  improved  by 
regulation.  Manufacturers  have  taken 
the  lead  to  demonstrate  compatibility  as 
an  outgrowth  of  their  desire  to  sell  their 
equipment.  Established  test  protocols 
are  adequate  and  accurate  for  their 
intended  use.  As  a  result,  today's 
proposal  represents  no  change  from  the 
Interim  Prohibition. 

Today  EPA  proposes  a  performance 
standard  requiring  all  tank  system 
owners  and  operators  to  ensure  the 
compatibihty  of  the  tank  or  piping  with 
the  regulated  substance  stored.  EPA 
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believes  this  simple  approach  is 
sufficient  given  the  minor  role 
incompatibility  appears  to  play  in 
release  incidents. 

With  this  approach,  the  Agency 
intends  to  allow  significant  flexibility 
for  state  programs,  while  establishing  a 
simple  basic  performance  standard  that 
prohibits  any  deterioration  of  any  tank 
system  due  to  incompatibility. 

EPA  expects  that  this  standard  will  be 
easily  satisfied  by  the  regulated 
community.  Compatible  tank  and  pipe 
materials  are  well  known  and  are 
already  widely  used  to  store  the  bulk  of 
the  substances  regulated  under  Subtitle 
I.  When  new  substances  are  to  be  stored 
in  existing  tanks  or  when  new  tanks  are 
to  be  used  for  "unusual"  substances,  the 
Agency  expects  the  owners  and 
operators  to  take  steps  to  ensure 
compatibility.  These  steps  may  include 
simply  checking  with  the  manufacturer, 
requesting  the  manufacturer  to  show 
compatibility,  or  commissioning 
compatibility  tests. 

A  precaution  that  EPA  has  considered 
adding  to  this  proposed  rule  is  a 
requirement  that  all  fill  ports  on  new 
UST  systems  be  equipped  with  a  collar 
label  that  would  provide  information 
regarding  the  products  which  can  be 
safely  stored  in  the  UST.  This  rule 
would  require  the  owner  and  operator  to 
check  the  collar  prior  to  inserting  a  new 
product  into  the  tank.  The  Agency  is 
concerned,  however,  that  it  would  be 
difficult  to  provide  both  complete  and 
accurate  information  in  such  a 
condensed  form.  EPA  solicits  comment 
on  this  and  other  approaches  of  ensuring 
that  all  stored  substance  is  compatible 
with  the  UST  system. 

4.  Repairs  Allowed  (Section  280.33] 

a.  Overview 

The  repair  of  an  existing  bare  steel 
tank  typically  involves  the  correction  of 
deficiencies  in  the  tank:  repairing 
broken  seams  and  welds,  plugging 
corrosion-related  holes,  and  applying  an 
interior  lining  to  extend  the  useful  life  of 
the  tank.  The  application  of  the  lining  is 
an  integral  part  of  the  repair  process 
and  consists  of  the  application  of  a 
protective  material  to  the  entire  interior 
surface  of  the  tank.  Pipes,  fittings,  and 
joints  are  not  normally  lined  as  part  of 
this  process  due  to  the  diRiculty  of 
applying  the  lining  material  in  such 
confined  spaces. 

An  existing  steel  tank  is  lined  for  two 
reasons:  To  provide  additional  internal 
corrosion  protection  and  to  repair  tank 
systems  that  are  not  tight.  In  both  cases, 
the  lining  is  applied  to  extend  the  useful 
life  of  the  tank. 


Ifttemal  lining  of  a  existing  steel  tank 
is  a  retrofit  method  that  has  been 
employed  since  the  1950s.  (Both  steel 
and  FRP  tanks  can  be  lined  internally 
provided  they  meet  basic  structural 
int«|grity  requirements.)  The  American 
Petroleum  Institute  Bulletin  1631. 
"Recommendations  for  the  Interior 
Lining  of  Existing  Underground  Storage 
Tanks,"  states  that  the  following 
minimum  standards  must  be  met  before 
a  steel  tank  can  be  repaired: 

•  A  tank  may  have  no  open  seam  or 
split  more  than  3  inches  long; 

•  A  tank  may  have  no  perforation 
larger  than  1.5  inches  in  diameter, 
except  under  the  gauge  opening  where 
the  perforation  may  be  no  larger  than  2.5 
inches  in  diameter; 

•  A  tank  may  have  no  more  than  5 
perforations  (all  less  than  0.5  inches  in 
diameter]  in  any  one  square  foot  area; 

•  A  tank  may  have  no  more  than  20 
perforations  (all  less  than  0.5  inches  in 
diameter]  in  any  500  square  foot  area; 

•  Before  measuring  the  diameter  of 
perforations  and  the  length  of  seams 
and  splits,  these  openings  must  first  be 
reamed  until  their  edges  are  a  minimum 
of  %  inch  thick;  and 

•  If  any  of  these  criteria  are  not  met, 
the  steel  tank  should  not  be  repaired 
and  lined.  Tanks  not  meeting  these 
criteria  may  not  be  structurally  sound 
and  should  be  closed  permanently. 

Usually  FRP  tanks  are  patched,  rather 
than  lined,  with  fiberglass  matting  and 
resin.  For  FRP  tanks,  the  interior 
diameter  of  the  tank  should  not  have 
compressed  more  than  one  percent  from 
its  original  measure  in  any  direction. 
Tanks  that  have  compressed  more  than 
one  percent  may  be  in  danger  of 
eventual  failure  and  should  not  be 
patched.  Patching  is  unable  to  provide 
the  added  structural  support  needed  for 
such  tanks. 

b.  Current  Practices 

Eight  of  the  21  states  with  regulations 
addressing  tank  repair  refer  to  API  1631, 
the  Uniform  Fire  Code,  or  similar 
guidelines.  These  guidelines  include 
sections  on  tank  purging,  lining 
selection,  tank  manways,  tank  interior 
preparation,  lining  application,  and  tank 
sealing. 

Currently,  the  Western  Fire  Chiefs 
Association  is  evaluating  a  proposal  to 
eliainate  from  the  Uniform  Fire  Code 
(UFC)  the  option  of  liniivg  underground 
tanks  in  place.  EPA  plans  to  track  the 
outcome  of  this  proposal,  and  monitor 
industry  efforts  to  develop  improved 
recommended  practices  and  concensus 
codes  for  tank  repairs  in  response  to  the 
UFC  proposal.  The  final  rule  may  differ 
somewhat  from  today's  proposal  as  the 
consensus  codes  upon  which  they  are 


based  may  be  changed  in  the  near 
future. 

A  few  companies  account  for  over  99 
percent  of  the  services  associated  with 
lining  of  steel  underground  tanks  in  the 
United  States.  Contractors  throughout 
the  country  are  affiliated  with  these 
companies  and  perform  tank  lining 
according  to  the  parent  companies" 
stringent  specifications.  When  the  lining 
is  installed  in  accordance  with  company 
specifications,  it  comes  with  a  10-year 
limited  warranty  against  internal 
corrosion  and  defects  in  the  lining 
materials. 

Although  the  cost  for  removal  and 
replacement  of  tanks  is  often 
significantly  higher  than  the  cost  of 
lining  a  tank,  tank  owners  and  operators 
must  evaluate  this  specific  requirements 
based  on  operational  needs  and  the 
technical  feasibility  of  upgrading  the 
existing  tank. 

c.  Approaches  to  Regulation 

One  possible  approach  to  repairs 
would  be  to  prohibit  any  tank  system 
repairs.  If  a  tank  system  were  found  to 
be  leaking,  it  would  need  to  be  replaced, 
or  closed  in  accordance  with  applicable 
closure  procedures.  This  regulatory 
option  appears  to  be  inappropriate 
because  EPA  has  no  definitive  data  to 
indicate  that  tank  repair,  if  performed 
properly,  does  not  work,  and  because  a 
number  of  states  currently  permit  tank 
repairs  in  their  regulations.  In  addition, 
the  choice  of  this  regulatory  option 
would  prevent  the  use  of  an  approach 
that  may  be  particularly  attractive  to 
small  businesses  and  which  are  able  to 
make  technically  sound  repairs  to  their 
existing  tanks. 

Another  approach  would  be  to  allow 
unlimited  repairs  to  the  tank  and  its 
associated  piping.  This  approach  does 
not  appear  prudent  because  a  tank 
system  that  leaks  more  than  once 
indicates  a  propensity  for  failure  that, 
given  the  consequences  to  the 
environment,  is  not  worth  risking. 

In  addition,  the  lining  of  pipes,  joints, 
and  fittings  is  not  a  viable  method  of 
repair.  Wrapping  or  coating  the  leaking 
joint  or  section  of  pipe  may  under  field 
conditions  actually  cause  increased 
corrosion  problems  due  to  trapped 
moistiu^  or  incorrect  coating 
application.  It  is  typically  more  elective 
and  less  expensive  to  replace  the 
leaking  joint  or  section  of  pipe. 

d.  Today's  Proposal 

Today's  prc^osed  regulation  diverges 
somewhat  from  the  regulations  for 
hazardous  waste  tank  repairs.  Under  the 
Subtitle  C  regulations,  repairs  to  existing 
hazardous  waste  tanks  are  allowed  only 
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if  they  are  extensive  enough  to 
constitute  complete  upgrading  to  the 
new  tank  standards  (i.e..  secondary 
containment).  The  system  must  also  be 
tested  and  its  integrity  certified  before  it 
can  be  put  back  into  service.  A  goal  of 
the  Subtitle  C  regulations  is  to  replace  or 
upgrede  all  tank  systems  with 
secondary  containment  as  soon  as 
possible,  focusing  Hrst  on  leaking  and 
old  tanks. 

Due  in  part  to  the  size  of  the  regulated 
community  and  other  reasons  discussed 
above  in  Section  V,  the  Agency  has 
decided  to  propose  a  rule  for  Subtitle  I 
tank  systems  following  a  strategy  that 
calls  for  an  upgrading  of  all  UST 
systems  to  new  tank  standards  wnthin 
10  years.  As  described  below,  today's 
proposed  repair  regulations  require 
upgrading  to  meet  the  corrosion 
protection  provisions  for  new  tank 
systems.  Additionally,  as  in  the  Subtitle 
C  hazardous  waste  tank  rules,  today's 
proposal  requires  that  the  integrity  of 
tank  systems  must  be  tested  before  the 
system  can  be  returned  to  service. 

EPA  believes  that  technically  viable 
tank  repairs  should  be  an  option 
available  to  tank  system  owners  and 
operators.  The  approach  proposed  today 
in  5  280.33  allows  a  one-time  repair  of 
tank  vessels,  if  it  can  be  accomplished 
in  a  technically  sound  manner,  but 
requires  the  replacement  of  leaking 
sections  of  pipe,  pipe  joints,  and  fittings 
(if  tightening  joints  does  not  stop  the 
release).  EPA  decided  to  allow  the  tank 
repair  process  as  a  viable  means  of 
extending  the  useful  life  of  an 
underground  tank  because  many  state 
and  local  regidations  currently  allow 
non-tight  UST  systems  to  be  repaired, 
and  acceptable  industry  recommended 
practices  exist  that,  if  followed,  should 
extend  the  life  of  a  tank  appreciably  and 
reliably.  At  present,  EPA  has  no 
information  to  indicate  that  tank  repairs 
conforming  to  API  1631  recommended 
practices  are  not  effective  or  feasible. 

On  the  other  hand,  repeated  releases 
from  the  same  tank  are  indicative  of  a 
fundamental  problem  in  the  tank  system 
that  most  likely  could  not  be  rectified  by 
continued  repair.  In  addition,  the  repair 
of  an  already  lined  steel  tank  would 
require  that  the  interior  of  the  tank  be 
sandblasted  down  to  bare  metal  to 
allow  the  proper  application  of  the  new 
lining.  This  does  not  appear  feasible  and 
supports  the  proposed  requirement  that 
UST  systems  be  repaired  no  more  than 
one  time. 

The  proposed  approach  also  requires 
that  some  type  of  corrosion  protection 
system  must  be  retrofitted  at  the  same 
time  a  steel  tank  is  repaired/lined  for 
failure  due  to  corrosion.  A  tank  that  has 
failed  due  to  corrosion  will  likely  suffer 


additional  corrosion  following  the 
repair/lining  operation,  unless  this  step 
is  taken.  According  to  API,  bare  steel 
tanks  normally  should  be  protected 
using  an  impressed  current  system, 
because  this  system  can  adjust  voltage 
requirements  for  any  tank-to-soil 
potential  differential.  Coated  tanks  may 
be  protected  using  either  the  impressed 
current  or  sacrificial  anode  type  of 
protection  system  provided  that  the 
coating  is  in  reasonably  good  condition 
and  still  provides  corrosion  protection 
for  the  tank.  Comment  is  specifically 
invited  regarding  this  retrofit 
requirement  for  corrosion  protection. 

The  proposed  regulatory  approach  (in 
§  280.33(a))  for  the  repair  of  existing 
UST  systems  allows  owners  and 
operators  to  repair  and  line  a  tank  to 
stop  the  tank  from  leaking  or  to  extend 
the  tank's  useful  life  only  if  the  person 
repairing  the  tank,  or  an  independent 
registered  professional  engineer,  will 
certify  in  writing  that  the  repaired  tank 
meets  the  following  conditions: 

•  It  passed  the  vacuum  test  with  no 
adverse  impact  to  the  lining,  determined 
by  an  internal  inspection  after  the  test; 

•  The  liner  material  chosen  is  fully 
compatible  with  the  contents  to  be 
stored  in  the  tank; 

•  The  tank  has  not  been  repaired  or 
lined  previously; 

•  A  corrosion  protection  system  is 
retrofitted  if  the  tank  being  repaired  is  a 
steel  tank  that  failed  due  to  corrosion; 
and 

•  The  tank  was  internally  inspected 
and  ultrasonically  tested  and 
determined  to  be  structurally  sound. 

The  use  of  the  vacuum  test  proposed 
today  (Section  280.33(d])  simulates  a 
greater  external  pressure  on  the  tank 
than  would  be  found  under  normal 
operating  conditions.  A  tank  that  is  not 
properly  relined  (for  example,  if  holes 
were  not  plugged  or  the  surface 
improperly  prepared]  could  not 
withstand  the  pressure  of  the  test.  Either 
the  lining  would  not  adhere  or  the  tank 
could  not  hold  the  vacuum.  A  tank  that 
is  not  structurally  sound  also  would  not 
hold  the  vacuum  and  could  buckle. 

EPA  beUeves  that  immediate  tank 
tightness  tests  are  inappropriate  for 
determining  the  success  of  repair 
procedures.  Such  tests  cannot  ascertain 
whether  the  lining  material  has  properly 
bonded  to  the  steel.  In  addition,  tarik 
tightness  tests  require  tanks  to  be  at 
least  partially  filled  with  product.  EPA 
believes  the  owner  and  operator  should 
know  that  the  repaired  system  will  hold 
product  before  introducing  product  into 
the  system.  Today's  proposal  (Section 
280.33(f))  does  require  a  tightness  test 
within  a  year  after  the  installation  is 
completed.  EPA  believes  that  such  a  test 


is  an  important  quahty  assurance  test,  if 
it  is  applied  after  the  repaired  tank  has 
been  subject  to  typical  operating 
stresses  for  a  sufficient  period  of  time.  A 
tightness  test  is  unnecessary  if  the  tank 
has  interstitial  monitoring  or  continuous 
to  frequent  monitoring  because  a  repair 
failure  will  be  quickly  detected. 

The  owner  and  operator  must  replace 
all  leaking  pipes.  The  proposed 
regulations  will  not  allow  piping  to  be 
repaired  (Section  280.33(e)).  Leaking 
joints  could  first  be  tightened  to  see  if 
this  procedure  corrects  the  leak.  Joints 
and  fittings  that  continue  to  leak  after 
being  tightened,  or  that  are  obviously 
damaged,  must  be  replaced.  The 
replacement  piping  must  be  installed  in 
accordance  with  S  280.20,  the 
performance  standards  for  new  UST 
systems. 

5.  Recordkeeping 

a.  Overview 

Under  the  proposed  regulations, 
recordkeeping  is  an  important 
compliance  tool  for  both  owners  and 
operators  of  UST  systems  and 
regulatory  agencies.  Records 
demonstrate  that  certain  important  past 
actions  actually  took  place.  When 
properly  maintained,  records  can  also 
serve  to  remind  the  owner  and  operator 
of  regularly  scheduled  actions  that  must 
be  performed  in  order  to  remain  under 
warranty  or  within  regulatory 
compliance.  Finally,  properly 
maintained  records  also  allow  later 
analysis  of  the  tank  systems  by  either 
the  owner  and  operator  or  the  regulatory 
agency. 

Given  the  size  of  the  regulated  UST 
community,  resources  are  not  available 
that  will  allow  a  regulatory  agency  to 
physically  inspect  each  major  event  as  it 
occurs  throughout  the  life  of  every 
underground  tank  system  (for  example, 
installation,  release  detection,  repair, 
and  closure).  The  availability  of  proper 
records,  therefore,  is  the  essential  track 
record  that  allows  the  regulatory  agency 
to  gain  rapid  insight  into  the  status  of 
compliance  at  facilities  when  they  are 
inspected. 

b.  Current  Practices 

Existing  state  and  local  regulations 
governing  underground  storage  tanks 
address  recordkeeping  to  some  degree. 
Many  of  them  have  relatively 
comprehensive  requirements.  The  most 
prevalent  records  required  in  state 
regulations  involve  notification,  release 
detection,  closure,  operation  and 
maintenance  of  corrosion  protection 
systems,  and  tank  system  repair. 
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All  existing  programs  that  require 
release  detection  also  require  the 
maintenance  of  records  for  release 
detection.  Daily  recordkeeping  of 
product  inventory  is  usually  required, 
including  the  amount  of  sales,  deliveries, 
inventory  on  hand,  measurements  of 
water  level  in  the  tank,  and 
reconciliation  of  any  losses  or  gains. 
More  than  half  of  the  programs 
examined  require  recordkeeping  with 
other  methods  of  release  detection, 
including  data  derived  from  monitoring 
well  samples,  visual  inspections,  in-tank 
monitors,  and  interstitial  space 
monitoring  for  double-walled  UST 
systems. 

Many  of  the  regulations  also  address 
recordkeeping  for  tank  closure.  For 
example,  temporarily  out-of-service  UST 
systems  are  normally  subjected  to  the 
same  recordkeeping  requirements  as 
operating  tanks.  Several  regulations 
require  documentation  of  temporary 
closure.  Records  of  permanent  tank 
abandonment  or  removal  are  also 
mandated.  Usually,  this  includes  record 
of  the  closed  UST  system's  capacity, 
age,  specific  location  at  the  site,  as  well 
as  the  date  and  method  of  closure.  A 
few  programs  require  recording  of  key 
closure  information  on  the  property 
deed  as  well  as  documentation 
concerning  the  disposal  or  reuse  of 
permanently  closed  tanks. 

Existing  regulations  often  require 
maintenance  of  records  for  tests  or 
checks  of  various  system  operations. 
Specifically,  results  of  cathodic 
protection  and  leak  detection  system 
operational  checks  are  to  be  recorded. 
In  addition,  records  of  the  most  recent 
tank  and  piping  tightness  test  results 
must  be  maintained.  Finally,  results  of 
maintenance  service  checks  on 
corrosion  protection,  leak  detection,  and 
other  system  components  are  sometimes 
recorded. 

Most  state  and  local  regulations 
require  records  of  repair  and/or 
substantial  modification  of  tank 
systems.  These  records  may  include 
certifications  from  lining  installers  or 
repair  contractors.  In  addition, 
certifications  from  the  original  tank 
manufacturer  that  a  particular  tank  can 
be  reused  following  repair  are  common. 

Normally,  the  state  regulations  specify 
a  minimum  period  of  time  for  which 
tank  system  records  must  be 
maintained.  This  period  varies  from  1 
year  up  to  6  years,  with  the  majority  of 
existing  regulations  specifying  3  years. 

c.  Approaches  to  Regulation 

The  regulatory  approach  to 
recordkeeping  proposed  by  EPA  today 
follows  directly  from  the  technical 
standards  set  out  in  today's  rule. 


Although  EPA  could  require  owners  and 
operators  to  adhere  to  the  technical 
standards  proposed  today  with  minimal 
recordkeeping  requirements,  this 
approach  would  result  in  numerous 
implementation  problems,  if  not  making 
it  completely  impossible  to  determine 
whether  individual  UST  systems  are  in 
compliance  with  these  standards.  EPA  is 
convinced  that  there  are  several 
recordkeeping  requirements  that  are 
essential  and  will  serve  both  the 
regulated  community  and  the 
implementing  agency's  mutual  interests 
in  assuring  proper  UST  system 
management.  These  records  will  prompt 
effective  UST  system  management  and 
will  demonstrate  to  the  regulatory 
agency  that  the  owner  and  operator  are 
managing  each  UST  system  in 
accordance  with  the  technical 
standards. 

Accordingly,  EPA  believes  that  some 
recordkeeping  is  necessary  in  support  of 
the  technical  standards  for  release 
detection,  closure,  operation  and 
maintenance  of  corrosion  protection 
systems,  and  UST  system  repair. 
Today's  proposed  recordkeeping 
requirements  are  intended  to  impose  the 
minimum  burden  on  the  regulated 
compiunity  while  at  the  same  time  still 
ensuring  that  owners  and  operators  can 
demonstrate  (on  a  site  visit  by  the 
implementing  agency)  proper 
management  of  their  tank  systems. 
These  requirements  were  not  developed 
to  ensure  that  compliance  can  be 
demonstrated  over  the  total  operating 
life  of  the  facility;  records  demonstrating 
such  long-term  operational  compliance 
were  deemed  unnecessarily 
burdensome.  Given  the  enormous  size  of 
this  regulated  community,  today's 
proposed  recordkeeping  requirements 
are  instead  intended  to  demonstrate 
recant  compliance  status  prior  to  the  on- 
site  inspection  by  the  implementing 
ageicy.  In  proposing  these  minimum 
requirements,  EPA  recognizes  that  state 
and  local  governments  may  want  to 
augment  them  with  more  recordkeeping 
requirements  as  specific  local  conditions 
dictate. 

Today's  proposed  rule  sets  forth 
recordkeeping  requirements  for  release 
detection,  closure,  operation  and 
maintenance  of  corrosion  protection 
systems,  and  tank  system  repair.  The 
recordkeeping  requirements  for  release 
detection  and  closure  are  discussed 
later  in  this  Preamble,  where  the 
corresponding  technical  requirements 
are  described.  Following  is  a  discussion 
of  the  specific  recordkeeping 
requirements  for  repairs  and  operation 
and  maintenance  of  corrosion 
protection,  and  the  general  requirement 


that  records  be  properly  maintained  and 
made  available  upon  request. 

(1)  Corrosion  Protection  Operation 
and  Maintenance  Records  (Section 
280.3 l(d)J.  To  assure  continuing 
compliance  with  the  performance 
standards  in  proposed  260.31  concerning 
the  maintenance  of  corrosion  protection 
at  steel  UST  systems,  all  owners  and 
operators  with  cathodically  protected 
UST  systems  must  retain  records  of 
recent  maintenance  service  checks 
performed  by  a  corrosion  expert  as  well 
as  inspections  of  each  impressed  current 
system  s  running  condition  by  the  owner 
and  operator.  The  recordkeeping 
requirements  in  this  area  reflect  the 
operation  and  maintenance  standards 
proposed  in  280.31.  Thus,  for  field- 
constructed  cathodic  protection  methods 
using  impressed  current,  the  results  of 
the  last  three  bi-monthly  inspections 
must  be  available.  For  field  constructed 
methods  using  anodes,  the  results  of  the 
last  two  annual  service  readings  must 
be  kept.  At  UST  systems  using 
premanufactured  (and  applied  at  the 
factory)  corrosion  protection  under  the 
tank  warranty,  the  last  service  check 
conducted  under  the  tank  warranty,  but 
completed  no  longer  than  five  years  ago, 
must  be  kept  Each  of  these 
requirements  for  recordkeeping  were 
developed  to  reflect  the  level  of 
oversight  EPA  believes  is  necessary  to 
ensure  corrosion  protection  is  operating 
continuously  and  being  properly 
monitored.  For  example,  under  today's 
proposal,  the  premanufactured  cathodic 
protection  systems  for  tanks  require  less 
frequent  service  checks  and 
correspondingly  less  recordkeeping  to 
ensure  compliance  vnth  the  operation 
and  maintenance  requirement  EPA 
expects  that  many  corrosion  protection 
systems  will  have  at  least  annual 
service  checks  performed  (and  thus 
could  have  two  service  records  under 
this  proposed  requirement)  because 
cathodic  protection  for  steel  piping  must 
be  constructed  in  the  field  and  is  not 
available  in  a  pre-manufactured  form. 

(2)  Tank  Hcpair  Records  (Section 
280.33(g)J.  Also  proposed  today  is  a 
requirement  that  all  owners  and 
operators  with  repaired  tanks  retain  a 
record  that  demonstrates  the  repair  was 
properly  conducted  as  required  under 
28a33.  Ibe  certification  of  the  repair 
required  in  280.33(a)  must  be  kept  for  as 
long  as  the  tank  is  used  for  storage. 
Also,  the  results  of  the  ultrasonic  tank 
thickness  test  required  by  280.33(a)(3) 
and  the  vacuum  test  required  by 
280.33(d)  must  also  be  retained  for  as 
long  as  die  tank  is  used.  These  records 
are  the  minimimi  necessary  to  show 
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compliance  with  the  280.33 
requirements. 

No  records  of  piping  repairs  are 
required  because  faulty  piping  and 
fittings  cannot  be  repaired;  they  must  be 
replaced  in  accordance  with  the  new 
tank  standards.  Records  concerning  the 
repair  of  tanks  must  be  kept  for  as  long 
as  the  tank  is  used  because  it  can  only 
be  repaired  once,  and  a  record  of  repairs 
will  provide  the  owner  and  operator  and 
implementing  agency  with  the 
information  that  will  ensure  that  more 
than  one  repair  is  not  made  and  has 
been  done  properly. 

(3)  Maintenance  and  Availability  of 
Records  (Section  280.34).  Today's 
proposal  includes  a  provision  that 
requires  all  UST  system  owners  and 
operators  to  cooperate  fully  with  the 
implementing  agency  by  making  all 
records  immediately  available  regarding 
inspections,  monitoring  and  testing 
results,  and  by  complying  with  requests 
for  document  submission,  testing  and 
monitoring.  This  requirement  steins  from 
section  9005  of  RCRA. 

Also  proposed  is  a  provision  that 
requires  all  the  records  required  as  part 
of  the  UST  system  standards  be 
maintained  either  on-site  and  be 
available  for  immediate  inspection,  or  at 
a  readily  available  alternative  site  and 
be  available  for  inspection  upon  24 
hours  notice.  This  provision  is  intended 
to  avoid  unnecessary  delays  in 
determining  compliance  with  today's 
proposed  requirements  during 
inspections.  Most  of  the  time,  the 
Agency  anticipates  that  all  required 
records  will  be  maintained  on-site  and 
therefore  must  be  immediately  available 
for  inspection.  However,  the  Agency 
recognizes  that  the  maintenance  of 
records  on-site  is  not  always  possible  at 
all  sites.  Therefore,  if  such  records  are 
stored  off-site  they  must  be  available  for 
inspection  within  24  hours  after  the 
implementing  agency  provides  notice  to 
the  owner  and  operator.  This  notice  may 
be  provided  before  an  inspection  takes 
place  to  make  sure  the  records  are 
available  during  the  inspection. 

(4)  Issues  for  Public  Comment  The 
Agency  requests  comment  on  today's 
proposed  recordkeeping  requirements. 
EPA  also  requests  comment  on  the  need 
for  additional  recordkeeping 
requirements.  One  type  of  record  that 
the  Agency  considered  requiring  at  all 
new  UST  systems  in  today's  proposal  is 
a  site  plan.  This  plan  would  show 
locations  for  the  tank  system 
components  and  would  be  useful  for 
investigating  suspected  releases  and  for 
checking  compliance.  Several  states 
now  require  site  plans.  The  Agency  did 
not  include  site  plans  for  today's 
proposed  recordkeeping  requirements 


because  of  a  number  of  issues  noted 
below. 

Comment  is  requested  on  several  of 
the  issues  related  to  site  plans.  One  of 
these  issues  is  what  features  should  be 
shown  on  the  site  plan.  The  Agency  has 
considered  requiring  the  site  plan  to 
show  the  locations  of  the  tanks,  piping, 
monitoring  wells  and  other  underground 
structures  in  the  excavation  area.  A 
second  issue  is  the  level  of  detail  that 
should  be  required.  It  has  been  reported 
to  EPA  that  most  tank  installations  are 
completed  without  engineering 
drawings.  However,  the  installer  could 
draw  a  schematic  showing  critical 
dimensions  before  closing  the 
excavation.  A  third  issue  is  whether  the 
site  plan  should  be  submitted  as  part  of 
the  notification  form  or  retained  by  the 
owner  or  operator  at  the  tank  site.  The 
fourth  site  plan  issue  that  EPA  is 
requesting  comment  on  today  is  whether 
the  site  plan  should  be  retained  for  the 
life  of  the  facility  or  some  shorter  period 
of  time.  EPA  requests  comments  on 
these  specific  issues  and  on  the 
advisability  of  including  site  plans  as  a 
part  of  the  final  recordkeeping 
requirements. 

D.  Release  Detection 

1.  General  Strategy 
a.  Overview 

As  discussed  in  Section  V  of  today's 
Preamble,  EPA  has  concluded  that  early 
detection  is  necessary  to  minimize 
contamination  of  soil,  ground  water,  and 
surface  water  from  underground  storage 
tank  system  releases.  Records  from  past 
release  incidents  indicate  that,  without 
the  use  of  release  detection,  a  release 
can  become  substantial  before  it  is 
detected.  In  fact,  the  Summary  of  State 
Reports  on  Releases  from  Underground 
Storage  Tanks  notes  that  most  release 
incidents  were  first  detected  by  people 
seeing,  tasting,  or  smelling  the  released 
material  in  the  environment.  To 
adequately  protect  human  health  and 
the  environment  releases  need  to  be 
detected  well  before  they  have  become 
easily  noticed  through  the  basic  human 
senses. 

Several  "elease  detection  methods  are 
now  available  that  can  be  used  to  detect 
releases  before  they  have  adverse 
impacts  on  human  health  and  the 
environment.  These  methods  range  from 
periodic  precision  tests  for  tank 
tightness  to  continuous  tank  monitoring 
instruments.  They  vary  widely  in 
sophistication.  Any  method  includes  at 
least  one  sensor,  a  design  that  assures 
collection  of  data  from  any  point  in  the 
tank  system,  and  a  data  analysis 
capability  to  interpret  results.  (The 
variety  of  technologies  available  is 


described  in  detail  in  the  sections 
below.)  EPA  believes  that  widespread 
implementation  of  release  detection 
methods  will  result  in  more  effective 
environmental  protection.  Several  states 
and  local  communities  implementing 
various  approaches  to  release  detection 
for  UST  systems  are  already  recording  a 
dramatic  increase  in  the  number  of 
releases  being  detected.  EPA  is  today 
proposing  to  allow  several  methods  that, 
properly  used  by  UST  owners  and 
operators,  can  quickly  detect  releases. 

b.  Current  Practices 

Release  detection  has  been  practiced 
as  a  voluntary  activity  by  UST  owners 
and  operators  only  to  a  very  limited 
degree  in  this  country.  They  have  mainly 
used  the  traditional  methods  of  product 
inventory  control  and  tank  tightness 
testing.  "The  Summary  of  State  Reports 
on  Releases  from  Underground  Storage 
Tanks  indicates  that,  for  those  incidents 
reporting  a  release  detection  method, 
about  20  percent  of  the  releases  were 
discovered  as  a  result  of  inventory 
control  and  tank  tightness  testing.  Most 
of  the  others  were  detected  through 
inadvertent  human  observation  (sight, 
smell  or  taste). 

As  a  result  of  the  limited  use  of 
release  detection  at  existing  UST 
systems,  there  is  very  little  information 
concerning  how  to  conduct  release 
detection.  Unlike  many  of  the  other 
aspects  of  proper  UST  management, 
recommended  industry  practices  and 
consensus  codes  are  not  yet  well 
established.  Thus,  a  significant  factor 
that  has  been  recognized  by  EPA  during 
the  development  of  today's  proposed 
approach  towards  release  detection  is 
the  lack  of  industry  consensus  codes, 
recommended  practices  and  guidances, 
and  experience  with  release  detection  at 
UST  systems. 

The  National  Fire  Protection 
Association's  (NFPA)  publication. 
"Recommended  Practices  No.  329: 
Underground  Leakage  of  Flammable  and 
Combustible  Liquids.  1985."  is  one  of  the 
few  documents  presently  available  for 
use  by  UST  owners  and  operators  and 
state  and  local  regulatory  agencies  as  a 
source  of  guidance  for  appropriate 
release  detection  methods.  NFPA  329 
gives  recommended  procedures  for  the 
investigation,  confirmation,  abatement, 
and  remediation  of  underground 
releases  of  petroleum  products. 
The  most  widely  recognized 
information  from  NFPA  329  concerns  its 
performance  standard  for  a  "precision 
test"  (i.e..  tightness  test)  that  may  be 
used  to  determine  whether  a  tank  is 
leaking.  It  defines  a  precision  test  as 
"any  test  that  takes  into  consideration 
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the  temperature  coefficient  of  expansion 
of  the  product  being  tested  .  .  .  and  is 
capable  of  detecting  a  loss  of  0.05 
gallons  per  hour."  The  recommendation 
that  tank  tightness  testing  be  capable  of 
detecting  leaks  as  small  as  0.05  gallons 
per  hour  was  established  over  40  years 
ago.  It  was  based  on  performance  NFPA 
believed  could  be  achieved.  However,  in 
actuality,  the  standard  is  a  goal  that  no 
one  has  yet  demonstrated  can  be 
reliably  met.  NFPA  329  provides  no 
guidance  on  how  to  meet  this  goal,  but 
does  describe  several  important 
variables  that  must  be  taken  into 
account  in  conducting  accurate  tank 
tightness  tests. 

Although  many  state  and  local  UST 
regulatory  programs  are  just  beginning 
to  require  release  detection  of  various 
types,  several  of  these  programs  suggest 
different  possible  regulatory  approaches 
towards  release  detection  that  EPA 
could  take.  These  programs  often 
provide  several  methods  for  UST 
owners  or  operators  to  choose  from  in 
implementing  release  detection 
requirements.  Some  of  the  most  common 
of  these  methods  are  tank  tightness 
testing,  inventory  reconciliation,  and 
monitoring  wells.  These  methods  are 
briefly  discussed  below. 

Many  states  and  local  governments 
have  adapted  requirements  for  tank 
testing.  Tank  testing  requirements 
generally  build  on  NFPA  329.  That  is, 
the  tightness  testing  techniques  utilized 
must  satisfy  the  requirements  of  NFPA 
329  and  be  performed  on  a  schedule  or 
frequency  set  by  the  implementing 
agency.  More  than  half  of  23  states  that 
were  evaluated  and  determined  to  have 
enacted  or  promulgated  UST  regulations 
refer  to  NFPA  329.  Seven  other  state  and 
local  regulations  also  incorporate  the 
0.05  gallon  per  hour  detection 
requirement  found  in  NFPA  329.  In 
general,  the  frequency  of  the  testing 
required  by  these  programs  increases 
with  the  age  of  the  tank  system. 

Manual  inventory  control  is  the  most 
commonly  cited  form  of  release 
detection  in  existing  state  or  local 
regulations.  Inventory  reconciliation 
attempts  to  account  for  all  product 
additions  and  removals  in  the  operation 
of  the  UST  system.  The  required 
frequency  of  the  inventory  control 
measurements  and  reconciliation  varies, 
but  all  of  the  regulations  that  were 
reviewed  by  EPA  identified  the  use  of 
inventory  control  methods  for  release 
detection  purposes.  Several  of  the 
regulatory  agencies  require  a  more 
sophisticated  form  of  inventory  control, 
often  referred  to  as  in-tank  monitoring. 

Monitoring  wells  are  another  common 
method  of  UST  release  detection 
addressed  in  state  and  local  regulations. 


Releases  may  be  detected  either  by 
continuous  or  intermittent  automatic 
sensors  placed  in  the  wells  or  by 
periodic  manual  sampling  and  analysis. 
Monitoring  wells  may  be  placed  in  the 
excavation  area  around  the  tank  or 
within  secondary  containment. 
Generally,  if  secondary  containment  is 
used,  a  single  monitoring  well  placed  in 
a  collection  sump  is  considered 
adequate.  The  number  of  wells  required 
by  state  and  local  programs,  if  no 
secondary  containment  is  provided, 
ranges  from  two  to  six  per  UST  site. 

Also,  various  techniques  exist  for 
release  detection  within  the  walls  of  a 
double-walled  tank.  Manual  (or 
continuous  automatic)  devices  can  be 
used  to  detect  the  presence  of  liquids  or 
vapors,  or  changes  in  pressure  or  the 
level  of  liquids  within  the  interstitial 
space  between  the  walls. 

EPA  has  noted  that  there  sometimes  is 
a  difference  between  what  particular 
state  or  local  regulatory  agencies  require 
by  regulation  for  release  detection  and 
what  they  actually  implement  or 
enforce.  In  some  state  and  local 
jurisdictions,  the  regulatory  agencies 
have  been  able  to  accomplish  a  higher 
level  of  control  than  that  set  forth  in 
their  regulations.  In  others,  typically 
because  of  a  lack  of  sufficient  personnel, 
training  and  funds,  the  regulations  have 
not  been  widely  enforced.  In  addition, 
the  quality  control  aspects  of  these 
regulatory  programs  are  difficult  to 
assess.  For  example,  when  a  tank 
tightness  test  is  currently  performed  on 
an  existing  tank,  it  is  difficult,  if  not 
inq)ossible,  for  the  regulatory  agency  to 
verify  the  results.  Thus,  the  impact  of 
these  new  regulatory  programs  is  not 
clearly  established.  However,  EPA's 
stidy  of  local  UST  programs  reveals 
that  where  release  detection  is  being 
required,  significant  increases  have 
OQCurred  in  the  number  of  USTs  found  to 
be  leaking. 

A  rapid  increase  in  the  development 
and  implementation  of  many  state  and 
local  UST  regulatory  agencies,  as  well 
as  the  development  of  the  federal 
program,  has  spurred  an  increasing  level 
of  research  and  development  of  release 
detection  technologies  related  to  UST 
systems.  For  example,  the  American 
Petroleum  Institute  has  recently 
prepared  guidances  concerning  the  use 
of  monitoring  well  techniques  and 
automated  in-tank  monitoring  methods. 
Development  of  new  release  detection 
methods,  often  relying  on  sophisticated 
electronics,  has  also  resulted  in  the 
formation  of  several  new  companies 
offering  tank  system  testing.  EPA  has 
identified  at  least  250  different  devices 
under  development  or  already 
ccpnmercially  available,  primarily  for 


use  in  release  detection  at  petroleum 
UST  systems.  Presently,  several  of  the 
release  detection  equipment 
manufacturers  offer  training  programs 
for  operators  who  purchase  their 
systems.  These  training  programs  are 
usually  short  (at  most  five  days)  and 
may  not  have  the  time  to  adequately 
instruct  the  operators  in  both  the  theory 
and  practice  of  tank  system  testing. 
Many  new  systems  have  circuitry  that 
allows  the  integration  of  alarms  and 
control  equipment.  The  reliability  of 
these  new  developments  and  of  sensors, 
network  design,  and  data  analysis 
capabilities  and  performance  has  not 
been  tested  by  long-term  operation. 
Further,  maintenance  and  quality 
assurance/quality  control  (QA/QC) 
programs  are  frequently  not  well 
developed. 

The  increasingly  widespread 
availability  and  untried  nature  of  these 
newly  developed  technologies,  and  the 
anticipated  development  of  even  more 
techniques,  presents  an  additional 
challenge  in  generating  release  detection 
regulations  for  UST  systems.  As  noted 
in  the  discussion  of  state  regulations,  a 
common  approach  is  to  allow  the  tank 
system  to  be  equipped  with  one  method 
from  a  list  of  release  detection 
alternatives.  However,  as  the  number  of 
available  techniques  increases,  it 
becomes  more  difficult  to  provide 
quality  control  for  the  application  of  the 
various  methodologies.  Another 
approach  taken  by  several  states  is  to 
require  the  approval  of  various  release 
detection  methods  on  a  device-by- 
device  basis.  This  approach  presents 
difficulties  to  an  implementing  agency 
because  of  the  large  number  of  sites  that 
must  be  evaluated  independently.  The 
following  section  discusses  the  general 
regulatory  approaches  to  release 
detection  considered  by  EPA 

c.  Approaches  to  Regulation 

In  developing  today's  proposal  the 
Agency  identified  and  evaluated  the 
following  different  approaches  towards 
establishing  national  requirements  for 
release  detection  at  UST  systems.  These 
approaches  would  establish 
fundamentally  different  roles  for  the 
federal  government,  state  and  local 
implementing  agencies,  and  industry,  by 
having  each  of  these  groups  play  a 
central  role  in  one  of  the  approaches: 

•  General  Performance  Standard. 
EPA  would  establish  a  release  detection 
performance  standard  that  would  apply 
to  all  methods.  The  standard  would 
require  a  detectable  quantity  (e.g.,  an 
amount  leaked  or  a  leak  rate),  a 
frequency  of  testing,  a  probability  of 
detection,  a  probability  of  false  alarm. 
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and  a  relationship  of  the  detection  limit 
to  tank  size.  This  approach  would  allow 
maximum  flexibility  (and  responsibility) 
to  industry  to  choose  the  reliable 
methods  of  release  detection.  EPA 
would  provide  technical  guidance  on 
designing,  selecting,  installing,  and 
operating  release  detection; 

•  Certification  of  Methods.  EPA 
would  allow  only  release  detection 
methods  that  have  been  approved  by 
EPA.  Approved  methods  would  have  to 
be  backed  up  by  specific  procedures  for 
installing,  operating,  and  maintaining 
them,  as  well  as  by  requirements  for 
quality  assurance/quality  control  and 
installer  or  operator  quahfications.  EPA 
would  establish  some  measure  of 
performance  upon  which  to  approve 
methods;  or 

•  Method-Specific  Performance/ 
Requirements.  EPA  would  establish 
requirements  concerning  the  use  of 
individual  classes  of  methods  of  release 
detection  and  their  performance.  The 
underlying  performance  of  the  different 
methods  could  vary  depending  on  the 
effectiveness  and  reliability  inherent  in 
each  method. 

Each  of  the  above  approaches 
requires  that  EPA  establish  acceptable 
performance  standards  for  release 
detection.  There  are  two  ways  to 
establish  such  standards  of 
performance.  The  first  is  to  specify  a 
standard  based  on  a  predetermined  size 
of  release  or  release  rate  that  is 
expected  to  pose  a  threat  to  human 
health  and  the  environment.  Once  this 
unacceptable  level  of  release  is 
established,  setting  performance 
standards  for  release  detection  is 
somewhat  simplified.  Unfortunately,  this 
approach  towards  standard-setting  does 
not  appear  to  be  possible  at  this  time 
because:  (1)  Determining  the  size  or  rate 
of  an  unacceptable  UST  release  should 
be  site-specific,  and  (2)  the  Agency's 
present  level  of  knowledge  as  to  the 
rates,  sizes,  and  the  development  of 
typical  releases  from  UST  systems  is 
insufficient  to  know  whether  a 
particular  standard  of  performance 
would  result  in  most  releases  being 
detected  before  they  posed  a  threat  to 
human  health  and  the  environment.  The 
second  approach  towards  specifying 
performance  standards  is  to  base  them 
on  the  technological  limits  of  release 
detection  and  require  them  to  take  place 
at  a  minimum  within  these  limits  of 
current  technology.  The  release 
detection  standards  specified  in  today's 
proposal  are  based  on  this  second 
approach  to  standard-setting.  The 
Agency  selected  this  approach 
recognizing  that  the  performance  limits 


of  various  methods  of  release  detection 
are  not  equally  understood. 

Because  some  methods  of  release 
detection  (such  as  in-tank  volumetric 
release  detection  systems)  are  presently 
better  understood  than  others,  EPA 
considered  setting  minimum  standards 
based  on  the  performance  of  the  better- 
known  devices.  However,  today's 
proposal  rejects  this  approach  in  order 
to  avoid  prematurely  excluding  the  use 
of  many  other  potentially  viable — but 
less  understood — methods.  For  example, 
some  out-of-tank  release  detection 
methods  offer  significant  potential  for 
detecting  even  small  releases,  are  in 
common  use,  and  are  an  integral  part  of 
many  local  and  state  programs.  While 
the  precision  of  some  of  the  sensors 
used  in  these  methods  are  well  known, 
the  impact  of  environmental  sources  of 
interference  that  limit  accuracy  is  not 
yet  well  known. 

The  standards  being  proposed  today 
for  each  method  of  release  detection  are 
based  on  EPA's  current  limited 
understanding  of  the  present 
technologies.  Preliminary  evidence  from 
EPA's  research  program  suggests  that 
some  of  these  technologies  may  become 
more  refined  and  reliable  in  the  future. 
Therefore,  while  the  Agency  wants  to 
set  a  standard  that  would  challenge 
present  technologies,  there  is  also  a 
practical  need  to  develop  a  rule  that 
does  not  go  too  far  beyond  the  reach  of 
current  practices.  The  available  data 
suggests  that  there  already  is  a 
significant  number  of  lealdng  UST 
systems.  Thus,  EPA  beheves  a  program 
of  regular  release  detection — even  at  a 
minimum  performance  level  that  is  not 
as  good  as  may  ultimately  be  possible — 
will  significantly  reduce  threats  to 
human  health  and  the  environment. 
With  this  in  mind,  EPA  is  setting 
different  requirements  for  different 
classes  of  release  detection  methods. 
The  discovery  of  releases  identified 
simply  through  the  initiation  of  this 
release  detection  program  is  expected  to 
provide  significant  benefits  nationwide. 

If  EPA  were  to  set  a  general 
performance  standard  for  all  methods, 
such  a  standard  should  require  that  the 
performance  of  the  release  detection 
method,  along  with  the  frequency  of  the 
testing,  be  specified.  The  standard 
should  include: 

•  An  amoimt  released  or  release  rate; 

•  Probability  of  detection; 

•  Probability  of  false  alarm;  and 

•  Frequency  of  test. 

This  four-parameter  specification 
defines  the  limits  of  the  threat  to  the 
environment  and  the  confidence  with 
which  these  limits  can  be  met.  For 
example,  if  the  detection  limit  is 


expressed  as  a  release  rate,  the 
relationship  of  the  detection  limit  to 
tank  size,  should  also  be  stated. 
Selection  of  this  approach,  along  with 
the  specific  values  for  each  parameter, 
requires  the  knowledge  that  each 
general  class  of  detection  can  be 
understood  in  terms  of  these  parameters 
and  can  perform  up  to  or  better  than 
each  value  set  by  EPA.  EPA  does  not 
believe  that  the  data  required  to  specify 
such  a  comprehensive  standard  is 
sufficiently  complete  for  most  methods 
of  release  detection  and  is  concerned 
that  such  an  approach  may  preclude  the 
use  of  many  methods  of  detection  that 
will  not  be  understood  in  this  way  for 
the  foreseeable  future. 

Today,  EPA  is  proposing  a  method- 
specific  performance  requirement 
approach  to  release  detection.  For 
certain  classes  of  methods,  EPA  is 
proposing  specific  standards  for  the  four 
parameters  described  above.  For  other 
classes  of  methods,  EPA  determined 
that  it  had  insufficient  information  to 
specify  such  standards.  The  following 
discussion  provides  details  of  the 
alternatives  considered  and  the 
rationale  for  selecting  the  proposed 
approach. 

Approach  1 — General  Performance 
Standard.  Using  this  approach.  EPA 
would  require  release  detection  at  all 
UST  systems  and  would  establish  the 
same  release  detection  performance 
requirement  for  each  method,  but  would 
not  specify  the  particular  methods  that 
are  acceptable  or  unacceptable.  The 
general  performance  standard  would 
specify  a  complete  four  parameter 
performance  standard  (i.e..  the  amount 
of  release  within  a  specified  period  of 
time  that  must  be  delectable  by  any 
method  used  with  specified  probabilities 
of  success  and  failure).  The  choice  of 
appropriate  technology  would  be  left  in 
the  hands  of  state  and  local  regulators, 
the  regulated  community,  and  the 
vendors  of  release  detection  methods. 
EPA  would  periodically  report  on  the 
results  of  numerous  ongoing  research 
efforts  and  provide  guidance  that  would 
assist  state,  local,  and  industry  officials 
in  implementing  the  release  detection 
requirement.  As  technology  and  the 
knowledge  of  performance  capability 
evolves,  the  Agency  could  revise  the 
general  performance  standard  to  reflect 
the  then  current  state  of  the  release 
detection  art. 

This  approach  has  several 
advantages.  First,  all  methods  would 
adhere  to  the  same  standard  and  would 
be  required  to  equally  protect  human 
health  and  the  environment,  and  the 
relative  performance  of  all  the  methods 
could  be  directly  compared  when 
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enough  information  is  aeveloped  to 
allow  it.  Second,  by  simply  specifying  a 
general  performance  standard,  this 
approach  provides  the  greatest 
flexibility  to  UST  owners  in  selecting 
and  implementing  their  preferred 
method.  Third,  the  Agency  could 
develop  such  a  rule  fairly  quickly  and  it 
could  challenge  the  vendors  of  the 
different  methods  to  develop  more 
performance-oriented  test  data  to  show 
they  could  meet  the  general  standards. 

This  approach  has  some 
disadvantages.  Selection  of  a  general 
performance  standard  may  preclude  the 
use  of  promising  types  of  release 
detection  (an  outcome  that  EPA  cannot 
predict  and  does  not  deny).  This 
approach  also  requires  that  the 
capability  of  release  detection 
technology,  and  the  impact  of  an 
uncontrolled  release,  be  known.  Any 
standard  defined  today  would  have  to 
be  based  primarily  on  the  current 
performance  of  volumetric  tank 
tightness  tests  because  they  are  the  best 
understood  of  the  methods  currently 
available.  It  is  also  uncertain  under  this 
approach  how  the  performance  of  other 
methods  could  be  compared  to  such  a 
standard.  Further,  as  knowledge  of  all 
the  methods  increases,  future  revision  to 
a  general  performance  standard 
developed  based  on  today's  limited  data 
could  result  in  some  confusion  and 
implementation  difficulties  in  the 
regulated  community  and  the  states 
(who  would  have  to  revise  their 
programs  and  reassess  methods  of 
detection  to  keep  up  with  these 
changes). 

A  major  problem  in  specifying  a  single 
release  detection  rule  is  that  a  "typical" 
quantity  of  product  released  at  the  tank 
is  not  easily  related  to  the  quantity-of- 
material  measured  by  some  methods  of 
release  detection  especially  most  out  of 
tank  leak  detection  methods.  A 
detectable  quantity,  may  be  expressed 
as  a  release  volume  rate  (most  easily 
defined  for  in-tank  release  detection 
systems)  or  as  a  concentration  of  soil 
contamination  in  ppm  (most  easily 
defined  for  external  release  detection 
systems).  A  single  performance 
standard  would  require  that  the 
relationship  between  the  release  rate 
and  concentration  of  soil  contamination 
be  quantified.  In-tank  measurements 
provide  the  most  direct  measure  of  a 
leak  and  can,  in  principle,  identify  a  leak 
before  any  significant  product  is 
released  into  the  environment  (provided 
the  test  is  conducted  frequently  and 
release  exceeds  the  threshold  of  the 
lest).  The  product  level  measurements 
can  be  quantified  in  terms  of  flow  rate, 
and  the  performance  of  the  release 


detection  systems  is  reasonably  well 
known.  In  practice,  tank  tightness  tests 
are  not  performed  as  frequently  as 
desired  because  of  their  impact  on 
dispensing  operations  and  cost.  The 
automatic  product  level  methods  can  be 
applied  more  frequently  than  tightness 
tests  and  thus  could  at  least  partially 
alleviate  this  problem.  Data  available  to 
EPA  on  these  methods,  however,  suggest 
that  they  may  be  less  sensitive  than 
some  methods  of  tank  tightness  testing. 
Out»of-tank  release  detection  methods 
can  be  operated  continuously  or 
frequently  without  affecting  dispensing 
operations,  but  it  may  be  necessary  to 
calibrate  monitors  at  each  site  to 
interpret  a  measurement  as  a  rate  of 
leakage.  A  further  difficulty  is  that  the 
performance  of  these  out-of-tank 
monitors  is  not  well  known,  and 
regulated  substances  may  be  released  in 
significant  quantities  in  the  environment 
before  a  release  is  detected. 

Under  this  approach.  EPA  would 
specify  a  four-parameter  performance 
standard  applicable  to  all  classes  of 
release  detection  methods.  The  standard 
considered  by  EPA  for  this  purpose  is 
the  one  specified  today  for  tightness  test 
devices;  this  standard  was  considered 
because:  (1)  The  capability  of  tank 
tightness  testing  is  the  best  known;  and 
(2)  this  standard  would  challenge 
vendors  to  improve  their  knowledge  of 
the  capabilities  of  these  and  other 
classes  of  methods.  EPA  lacks  sufficient 
data,  however,  to  ascertain  that  the  in- 
tank  parameters  are  achievable  by  all 
other  classes  of  methods.  Moreover, 
EPA's  research  necessary  to  establish 
the  technological  limits  of  performance 
for  each  class  and  an  evaluation  of 
these  systems  will  not  be  complete 
before  final  rules  are  written. 
Alternatively,  EPA  could  eliminate  those 
methods  of  release  detection  for  which 
information  is  incomplete  in  the 
proposal,  but  did  not,  because  it  wants 
to  njaximize  the  number  and  variety  of 
detection  systems  available  for  use. 

If  EPA  selected  this  approach,  each 
manufacturer  of  a  release  detection 
metfcod  will  eventually  specify  the 
predsion  and  accuracy  of  its  methods  in 
terms  of  the  four-parameter  test 
description.  This  performance  data  is 
needed  for  owners  and  operators  to 
make  environmentally  protective  and 
cost-effective  choices.  Of  particular 
concern  to  EPA  is  how  the  performance 
of  non-volumetric  methods  can  be 
measured  against  the  volumetric  four- 
parameter  standard  described  in  today's 
proposal  for  tank  tightness  testing. 
Requiring  all  methods  to  meet  this 
standard  could  necessitate  on-site 
calibration  each  time  such  a  method 


(e.g.,  soil  gas  or  groundwater 
monitoring)  is  used. 

Approach  2 — Certification  of 
Methods.  Under  this  approach,  EPA 
would  establish  criteria  and  procedures 
for  judging  and  certifying  the  various 
commercially  available  methods  and 
devices.  EPA  could  review  and  evaluate 
methods  through  these  established 
procedures  as  well  as  foster  and  accept 
the  results  of  such  reviews  by 
independent  professional  associations 
capable  of  doing  these  certifications 
(e.g..  Underwriters  Laboratories  or  the 
American  Society  of  Mechanical 
Engineers).  Under  this  approach,  the 
manufacturers  of  the  various  methods 
could  conduct  the  necessary 
performance  evaluation  reviews  and 
submit  these  results  for  consideration  to 
EPA  or  an  independent  review 
organization. 

Under  this  approach,  a  release 
detection  method  could  not  be  used  until 
approved  by  EPA.  Thus,  unacceptable  or 
questionable  methods  would  not  be 
allowed  until  demonstrated  to  be 
accurate  and  reliable.  This  approach 
provides  the  clearest  direction  possible 
to  the  tank  owner  and  operator  about 
methods  that  can  be  used  so  that 
implementafion  by  the  regulators  would 
be  simple  and  straightforward. 

There  are  several  disadvantages  to 
this  approach.  The  most  significant 
disadvantage  is  that  it  would  be  difficult 
to  implement  a  certification  program 
rapidly.  Such  a  continuing,  affirmative 
federal  regulatory  presence  would  also 
run  counter  to  the  approach  being  taken 
to  bolster  and  encourage  the  lead  of 
state  and  local  programs  in  all  aspects 
of  this  program.  It  would  undoubtedly 
result  in  significant  changes  to 
regulations  currently  in  place  at  the 
state  and  local  levels.  Based  on  the 
experiences  of  similar  approaches  taken 
under  other  EPA  programs,  it  could  take 
up  to  two  or  three  years  beyond  final 
rule  promulgation  to  begin  actually 
approving  devices,  thereby  delaying 
implementation  of  these  release 
detection  programs.  These  delays  in 
program  implementation  would  enable 
numerous  releases  to  erupt  undetected 
over  the  next  several  years  with 
potentially  significant  adverse 
consequences  to  human  health  and  the 
environment.  This  approach  also  would 
pose  significant  implementation 
problems;  for  example,  decisions  would 
have  to  be  made  as  to  which  of  these 
devices  to  review  first.  The  first 
approved  devices  would  have 
significant  marketing  advantages  over 
methods  yet  to  be  reviewed. 

Approach  3 — Method-Specific 
Performance  Requirements.  Under  the 
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approach  which  is  proposed  today,  EPA 
would  establish  speciHc  performance 
standards  and  a  minimum  frequency  of 
test  for  each  class  of  release  detection 
methods.  A  different  performance 
standard  could  be  specified  for  each 
method  and  performance  standards  for 
some  classes  of  methods  would  not 
contain  all  of  the  parameters  discussed 
under  approach  1.  Restrictions 
governing  the  frequency  of  each 
method's  use  and  siting  would  be 
specified.  The  type  of  performance 
standards  for  each  general  method 
would  depend  on  the  principle  of  its 
operation.  For  example,  one  criterion  for 
volumetric  tank  tightness  testing  would 
be  a  minimum  release  rate,  while  for  soil 
vapor  monitors  a  minimum  detectable 
concentration  may  be  more  suitable. 
The  development  of  performance 
standards  would  be  primarily  based  on 
data  provided  by  manufacturers  and  the 
results  of  EPA  research  as  well  as  that 
of  other  groups. 

This  approach  is  very  similar  to  the 
first  approach  but  provides  performance 
standards  for  each  specific  method 
rather  than  establishing  one 
performance  standard  for  all  methods. 
The  primary  advantage  of  this  approach 
is  that  it  would  set  separate  standards 
for  each  class  of  release  detection 
methods.  These  standards  could  be 
based  on  data  available  to  EPA  at  this 
time.  Also,  this  approach  would  allow 
industry  and  the  states  to  have 
significant  flexibility  about  the  choice  of 
individual  methods  that  can  meet  the 
minimum  performance  standards. 
Because  certain  limitations  of  use  will 
be  necessary  to  meet  this  required 
performance,  not  all  methods  could  be 
used  in  all  situations;  this  would  reduce 
misapplication  and  incorrect  installation 
of  methods. 

The  primary  disadvantage  of  this 
approach  is  that  standards  of  release 
detection  performance  will  be 
nonuniform.  The  standard  for  one 
release  detection  system  may  be  more 
or  less  stringent  than  other  systems. 
Further,  individual  owners  and 
operators  may  have  more  difficulty  than 
under  approach  1  in  achieving  a  desired 
degree  of  protection.  Another 
disadvantage  is  that  future  EPA 
revisions  of  specific  performance 
standards  to  reflect  new  data  could 
result  in  some  confusion  and 
implementation  difficulties  in  the 
regulated  community  and  the  states. 

Under  this  approach,  a  four-parameter 
performance  standard  can  be  specified 
today  for  tightness  test  devices,  but  not 
for  other  methods.  The  parameters 
selected  are  believed  to  be  achievable 
by  most  in-tank  release  detection 


systems  that  are  in  current  use;  although 
some  small  modification  to  current 
operation  might  be  required.  The 
research  necessary  to  establish  the 
technological  limits  of  performance  and 
an  evaluation  of  these  systems  will  be 
complete  before  final  rules  are  written. 
EPA  encourages  the  developers  of 
release  detection  systems  to  strive  to 
detect  the  smallest  leaks  possible 
because  the  standard  may  become  more 
stringent  with  time.  The  data  are 
available  to  evaluate  inventory 
reconciliation  and  EPA  may  develop  a 
four-parameter  specification  for  this 
method  before  promulgating  final  rules. 
EPA  believes  that  the  data  are  generally 
insufficient  to  specify  a  four-parameter 
standard  for  out-of-tank  release 
detection  methods  at  this  time.  EPA  is 
conducting  research  on  the  performance 
of  these  devices  but  does  not  expect  the 
results  of  this  research  to  be  available 
before  the  rules  are  finalized. 
Nevertheless,  EPA  did  not  eliminate 
these  methods  of  release  detection  in 
the  proposal  because  it  wants  to 
maximize  the  number  and  variety  of 
detection  systems  available  for  use. 
Out-of-tank  methods  have  detection 
potential  equivalent  to  or  better  than  the 
in-tank  methods. 

In  addition,  the  out-of-tank  release 
detection  methods  do  not  generally 
measure  the  rate  of  leakage;  they  detect 
the  presence  of  leaked  material. 
Therefore,  an  on-site  calibration  may  be 
required  if  a  four-parameter 
specification,  which  is  volumetric  in 
nature,  is  chosen. 

EPA  expects,  under  this  approach, 
that  manufacturers  of  a  release 
detection  method  will  eventually  specify 
the  precision  and  accuracy  of  its  method 
in  terms  of  the  four-parameter 
description.  Manufacturers  or  providers 
of  release  detection  services  will  be  in 
the  position  to  furnish  the  performance 
data  for  their  method  that  supports  their 
claims.  This  information  will  give  each 
owner  and  operator  information  for 
making  cost-effective  choices.  EPA 
recognizes  that  any  method  of  unknown 
performance  has  the  potential  for  a 
significant  level  of  false  alarms  and 
missed  detections. 

Today's  proposal  was  developed  to 
establish  release  detection  standards 
using  this  third  approach.  Although 
preferable  in  several  ways,  EPA  rejected 
the  first  approach  at  this  time  because 
the  Agency  did  not  feel  that  there  were 
sufficient  data  to  assure  that  all  release 
detection  systems  meet  a  single 
standard.  The  Agency  was  concerned 
that  the  first  approach  (a  general 
performance  standard)  could,  at  present, 
be  based  primarily  on  the  performance 


of  volumetric  test  methods,  yet  would 
apply  to  all  methods.  The  second 
approach  (certification  of  methods)  was 
rejected  because  of  the  time  delays  that 
would  be  required  for  formal 
certification  of  adequate  release 
detection.  This  would  reverse  the  trends 
towards  rapid  implementation  of  release 
detection  that  are  presently  being 
fostered  by  numerous  state  and  local 
programs.  The  third  approach  (method- 
specific  performance  requirements)  is 
being  proposed  because  the  Agency 
believes  that  enough  information  is 
already  available,  and  will  be  developed 
before  the  promulgation  of  final  rules,  to 
enable  the  establishment  of  standards 
that  can  in  many  ways  limit  possible 
confusion  and  abuses  that  might 
otherwise  occur  under  the  more  general 
approach.  This  method  specific 
performance  standard  approach  would 
also  avoid  the  delays  associated  with 
trying  to  certify  and  approve  the  various 
alternatives  at  the  national  level.  It 
would  still  allow  states  and  local 
governments  to  continue  to  take  their 
different  paths  towards  release 
detection  as  long  as  the  underlying 
requirements  for  the  methods  are 
observed.  Finally,  this  approach 
provides  flexibiUty  and  choice  to  the 
regulated  community,  and  also  attempts 
to  foster  and  limit  their  search  to 
acceptable  uses  of  allowed  methods. 

EPA  recognizes  that  the  third 
approach  is  a  subset  of  the  first 
approach.  The  Agency  believes  that. 
ultimately,  a  single  performance 
standard  that  can  be  met  by  all  classes 
of  methods  may  be  possible.  However, 
this  was  not  possible  by  time  of 
proposal  and  must  wait  until  the  Agency 
has  a  better  understanding  of  the 
behavior  of  UST  releases  and  the 
performance  of  various  methods  of 
release  detection.  Although  EPA  is  not 
planning  to  undertake  certification  of 
different  methods  of  release  detection, 
research  has  already  begun,  and  more 
studies  are  planned,  that  will  more 
conclusively  reveal  the  dependability  of, 
as  well  as  the  effect  of  factors 
controlling  the  performance  of  many 
different  release  detection  methods. 
Should  EPA  decide  to  finalize  the 
requirements  for  release  detection 
proposed  today,  the  results  of  much  of 
this  work  may  be  provided  in  the  form 
of  guidances  that  should  prove  very 
helpful  to  state  and  local  communities 
and  to  the  regulated  community  in 
assessing  which  methods  work  best 
under  different  conditions.  EPA  will 
consider,  however,  selecting  the  first 
approach  in  the  final  rule,  if  sufficient 
data  can  be  developed  from  ongoing 
research  and  public  comment. 
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EPA  has  set  up  a  testing  apparatus  in 
its  Edison.  New  fersey  laboratory  that 
has  already  begun  to  assess  the 
performance  of  the  different  in-tank 
monitors  under  carefully  controlled  test 
conditions.  The  results  of  these 
investigations  will  be  made  available  to 
both  the  owners  of  these  commercially 
available  devices,  as  well  as  to  the 
public 

In  our  Las  Vegas  laboratory,  we  have 
begun  an  evaluation  of  out-of-tank 
monitoring  methods  of  release  detection 
and  expect  those  efforts  to  provide 
significant  additional  information 
concerning  monitoring  for  liquids  or 
vapors  in  and  immediately  beneath  the 
UST  excavation  area.  Awareness  of  the 
potential  need  for  external  release 
detection  should  foster  rapid 
development  of  new  technologies  and 
products  for  release  detection.  Because 
the  external  release  detection  industry 
has  a  relabvely  limited  history,  it  has 
few  reference  standards  and  no 
consistent  criteria  for  evaluating  these 
devices.  EPA  has  chosen  to  use  a  series 
of  standard  laboratory  benchtop  test 
methods  and  specifications  to  evaluate 
important  operational  parameters  such 
as  detectable  quantities,  specificity, 
response  time,  accuracy,  and  precision. 
Based  on  these  and  other  data.  EPA 
could  determine  the  capabilities  of  each 
of  the  release  detection  devices  for  each 
of  the  four  parameters  in  a  general 
performance  standard.  EPA  will  report 
findings  of  this  research  as  it  is 
completed.  Guidance  documents  may 
also  result  from  these  efforts. 

Public  Comments.  EPA  requests 
public  comment  concerning  the 
feasibility  of  the  three  general 
approaches  towards  release  detection 
standard-setting  discussed  above. 
Specifically  requested  are  comments 
and  information  concerning: 

•  The  appropriateness  of  the 
approach  selected; 

•  The  need  for  uniform  performance 
standards  applicable  to  all  classes  of 
release  detection  methods; 

•  The  validity  of  the  specific  values  of 
the  four  parameters  proposed  for  tank 
tightness  testing  if  these  values  were 
applied  in  a  general  performance 
standard  to  all  classes  of  release 
detection  methods: 

•  The  appropriateness  of  specific 
values  proposed  for  the  performance 
standards  required  of  each  class  of 
method; 

•  The  need  for  a  more  complete 
performance  standard  with  respect  to 
certain  methods;  and 

•  The  concept  of  making  the 
performance  standards  more  stringent 
as  future  research  reveals  how  this  can 
be  accomplished. 


EPA  is  particularly  interested  in 
research  results  and  release  detection 
performance  data  which  permit  the 
choice  of  a  single  four  parameter  general 
periormance  standard  applicable  to  all 
categories  of  release  detection  methods 
or  a  better  method-specific  standard  for 
each  category  of  release  detection 
methods.  This  information  is  important 
given  the  present  state  of  knowledge 
about,  and  the  rapid  development  of,  the 
various  release  detection  technologies. 

The  relationship  between 
coacentrations  measured  at  an  external 
leak  detection  monitoring  point  and  a 
leak  rate  measured  within  the  tank  is 
difficult  to  develop.  Mathematical 
models  or  the  release  of  a  tracer  at  a 
tank  and  measured  by  the  external 
monitoring  system  may  be  used  to 
estimate  the  performance  of  the  external 
ledc  detection  method.  The  Agency 
cannot  provide  at  this  time  further 
guidance  on  the  development  of  this 
relationship.  Consequently,  comparisons 
of  the  periormance  of  tank  tightness 
tests,  inventory  reconciliation 
techniques,  pipe-line  monitoring  systems 
and  external  leak  detection  systems  are 
difficult  at  best.  The  Agency  seeks  to 
develop  a  common  performance 
standard  for  all  leak  detection 
monitoring  techniques.  Comments  are 
solicited  on  how  this  may  be  done. 

2.  General  Requirements  for  All  UST 
Systems  [Section  280.40) 

Today,  EPA  is  proposing  to  require 
release  detection  for  all  UST  systems  In 
the  following  sections  of  the  Preamble, 
the  numerous  methods  and  the 
performance  requirements  conditioning 
their  use  are  discussed  in  detail. 
However,  no  matter  which  release 
detection  method  is  chosen  by  an  owner 
or  operator,  the  Agency  believes  there 
are  some  requirements  that  must  be 
adkered  to  at  all  UST  systems  to  ensure 
that  an  adequate  and  reliable  level  of 
release  detection  is  provided.  TTiose 
general  requirements  proposed  for 
release  detection  at  aU  UST  systems  are 
briefly  discussed  below. 

a.  Capable  of  Detecting  a  Release  From 
Any  Portion  of  the  UST  System  (Section 

280.40(a)(1)) 

No  matter  which  method  of  release 
detection  is  used  by  the  UST  owner  and 
operator,  it  must  be  able  to  detect  a 
release  from  all  the  components  of  the 
UST  system.  For  example,  release 
detection  must  be  able  to  detect  releases 
not  only  from  the  tanks,  but  from  the 
underground  piping  and  equipment.  As 
discussed  earlier  in  Section  IV  of  this 
Preamble,  releases  from  piping  are  an 
important  source  of  the  reported 
releases  from  UST  systems  and  the 


defrnition  of  UST  in  Section  9001 
includes  underground  piping  connected 
to  the  tank.  Thus.  EPA  has  proposed  in 
280.40(a)(1)  a  general  requirement  that 
UST  owners  and  operators  use  a  release 
detection  method  that  includes 
consideration  of  all  the  UST 
components.  A  test  of  the  piping  and 
another  test  of  the  tanks  separately  is 
one  such  alternative.  If  wells,  barriers. 
or  secondary  containment  are  used,  they 
must  address  all  the  UST  system.  A 
combination  of  more  than  one  method 
can  be  used  as  long  as  each  UST  system 
component  is  monitored  by  one  of  the 
methods. 

An  associated  concern  with  the 
question  of  the  capability  of  detecting 
releases  is  the  reliability  or 
dependability  of  the  method  used.  Even 
if  it  does  adcfress  all  the  UST  system 
components,  it  could  fail  to  work  and 
not  detect  a  release.  Under  today's 
proposal,  each  UST  system  would  be 
required  to  be  monitored  by  only  one 
method  of  release  detection.  Because  no 
one  method  works  perfectly,  this  will 
result  ia  some  releases  not  being 
detected.  EPA  considered  requiring  the 
use  of  more  than  one  method  at  each 
site,  and  thereby  providing  a 
redundancy  to  the  release  detection  that 
would  provide  more  assurance  that,  if  a 
release  escaped  one  failed  method  of 
monitoring,  it  would  be  picked  up  by  the 
other  method  before  adverse  impacts  to 
human  health  and  the  environment 
could  occur.  This  principle  is  a  featiire 
of  the  California  UST  program's 
approach  towards  release  detection  of 
existing  UST  systems. 

The  Agency  rejected  requiring  the  use 
of  redundant  methods  of  release 
detection  for  several  reasons.  First,  as 
stated  previously,  most  UST  systems 
presently  do  not  have  any  release 
detection,  and  the  more  widespread  use 
of  at  least  one  method  for  each  site  is 
expected  to  reduce  risks  markedly,  even 
if  these  methods  do  not  work  perfectly 
at  all  sites.  The  Agency's  new  UST 
system  requirements  and  upgrading 
requirements  for  all  UST  systems 
(discussed  later  in  this  Preamble)  are 
expected  to  dramatically  reduce  the 
number  of  releases  that  do  occiu-  over 
time,  and  the  potential  adverse  impacts 
associated  with  any  imperfections  in 
particular  release  detection  methods 
thereby  will  be  diminished.  Second, 
today  EPA  is  proposing  to  allow  the  use 
of  different  methods  of  release 
detection,  but  only  following  several 
requirements  that  must  be  met  to  ensure 
that  they  are  properly  used.  These 
performance  requirements  are  intended 
to  make  the  detection  of  releases  using  a 
single  n;tethod  much  more  certain.  Third. 
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it  is  not  clear  that  if  redundant  methods 
are  used  they  will  pick  up  the  types  of 
releases  that  might  be  missed  by  the 
first  method.  For  example,  a  vapor 
monitoring  method  could  miss  the 
detection  of  very  small  releases. 
However,  the  added  use  of  various  in- 
tank  tightness  tests  might  miss  them 
also  if  the  releases  were  very  small  and 
below  the  detection  thresholds  for  this 
method  of  detection.  Finally,  with  the 
exception  of  requiring  inventory 
controls,  most  existing  state  and  local 
UST  programs  do  not  require  redundant 
monitoring  programs  at  UST  sites. 
In  summary,  the  Agency  was  not 
convinced  that  the  use  of  duplicative 
monitoring  methods  at  each  UST  system 
would  gain  significant  environmental 
benefits,  in  comparison  to  the  possible 
adverse  impacts  on  program 
implementation.  The  Agency  specifically 
seeks  comment  concerning  the  proposed 
approach  to  require  only  one  method  of 
release  detection  at  each  UST  system. 
For  example,  would  a  requirement  that 
all  environmental  monitoring  methods 
be  coupled  with  an  infrequent  tightness 
testing  program  provide  significant 
additional  protection  to  human  health 
and  the  environment  that  would  justify 
such  an  approach? 

b.  Installation,  Calibration,  Operation, 
and  Maintenance  of  Release  Detection 
(Section  280.40(a)(2]) 

In  order  for  any  release  detection 
method  to  reliably  detect  releases,  it 
'  must  be  installed,  calibrated,  operated, 
and  maintained  properly.  EPA  believes 
that  any  system  designed  to  detect 
releases  within  or  outside  of  the  UST 
system  must  account  for  various  factors 
and  variables,  some  of  which  may  be 
unique  to  the  equipment.  Improper 
installation  of  any  method  could 
undermine  its  designed  effectiveness. 
Improper  operation  of  the  monitoring 
method  could  also  result  in  faulty 
measurements  or  equipment  failure. 
Much  of  the  equipment  being  developed 
for  UST  release  detection  has  electronic 
or  mechanical  components  that  require 
periodic  calibration  and  maintenance  on 
schedules  specific  to  the  monitoring 
technique  and  equipment. 

EPA  believes  that  the  suppliers  of 
these  release  detection  devices  are  in 
the  best  position  to  understand  how 
they  work  and  to  specify  proper 
installation  and  operation,  as  well  as 
when  and  what  routine  maintenance 
and  service  checks  for  recalibration, 
operability,  and  running  conditions  are 
necessary.  Thus,  today  EPA  is  proposing 
in  280.40(a)(2)  to  require  that  all  release 
detection  equipment  and  methods  be 
installed,  calibrated,  operated,  and 
maintained  in  accordance  with  the 


manufacturer's  instructions.  An  UST 
owner  or  operator  who  purchases  and 
installs  a  monitoring  device  must  adhere 
to  what  is  considered  good  practice  for 
that  monitoring  approach  and 
equipment.  For  example,  neglect  of  a 
system's  maintenance  so  that  it  is  out  of 
operation  or  in  need  of  recalibration 
would  be  a  violation  of  this  requirement. 
A  written  record  of  all  calibration, 
maintenance  and  repair  work  will  be 
required.  This  record  should  at  least 
include  the  date  and  nature  of  work 
performed. 

Because  UST  release  detection  is  such 
a  new  and  burgeoning  field  of 
technology,  the  Agency  has  identified 
several  possible  concerns  that  may  be 
associated  with  a  manufacturer's 
instructions  for  the  proper  installations, 
calibration,  operation,  and  maintenance 
of  various  monitoring  methods.  With  the 
wide  variety  of  devices  that  are  now 
available,  many  techniques  are 
obviously  new  or  in  the  experimental 
stage.  Also,  some  of  the  methods  require 
significant  training  to  install  and  may 
require  (under  the  requirements 
proposed  today)  some  assessment  of  the 
site-specific  conditions  of  the  UST 
system.  The  manufacturer's 
representative  may  not  be  particularly 
well  suited  to  acknowledge  unusual 
location-specific  variables  that  may 
preclude  the  use  of  the  method  at  tibat 
particular  site. 

One  approach  to  alleviating  some  of 
these  concerns  would  be  to  require  that 
all  release  detection  methods  applied 
externally  to  the  UST  system  be 
installed  and  maintained  by  someone 
certified  to  do  such  work.  A  major 
drawback  to  this  approach  is  that  there 
do  not  appear  to  be  any  certification 
programs  available  or  under 
development.  The  manufacturers  of  the 
various  release  detection  methods  do 
supply  some  expertise  through  different 
levels  of  training  (some  more  rigorous 
than  others).  The  Agency  presently 
believes  that,  while  the  certification  of 
release  detection  equipment  installers  is 
not  presently  required,  the  expertise  of 
these  manufacturers  and  installers  will 
continue  to  improve  rapidly  as  release 
detection  becomes  a  more  widespread 
practice.  The  Agency  requests 
information  and  comment  on  the 
necessity  for  more  than  what  is  being 
proposed  today  concerning  reliance  on 
the  manufacturer's  instructions. 
Specifically,  should  special  skills, 
judgment,  and  training  be  required  of 
installers  and  operators  of  the  various 
types  of  release  detection  methods  so 
that  the  performance  requirements  for 
the  methods  being  proposed  today  are 
met?  Should  certification  of  installation 


be  required?  Information  also  is 
solicited  concerning  experiences  with 
the  operation,  use,  and  maintenance  of 
various  methods  of  release  detection. 

c.  Performance  Requirements  and 
Records  of  Performance  Claims  (Section 
280.40(a)(3)] 

The  confident  detection  of  small 
releases  from  UST  systems  represents  a 
considerable  technical  challenge  and  is 
often,  by  its  nature,  a  statistical  process. 
The  imcertainty  in  release  detection  is  a 
consequence  of  a  number  of  variables 
including  environmental  factors, 
operational  practice,  and 
instrumentation  accuracy.  Testing  errors 
are  manifested  in  one  of  two  ways:  (1) 
Missed  detections  of  actual  releases; 
and  (2)  false  alarms  that  result  in 
unnecessary  release  investigations  and 
tank  system  repairs  or  replacements. 

The  detection  of  a  small  release  is 
somewhat  Hke  trying  to  find  a  "needle  in 
a  haystack"  (or  a  signal  among  various 
sources  of  noise).  For  release  detection, 
the  "needle"  (or  signal)  is  represented 
by  the  correct  indication  of  the 
existence  of  a  release  and  the 
"haystack"  (or  noise)  is  the  sum  of  the 
interferences  that  may  hinder  or  prevent 
the  correct  identification  of  the  signal. 
Based  on  an  analysis  of  the  causes  of 
fluctuations  in  testing  measurements, 
the  performance  of  different  methods  of 
release  detection  could  be  specified  in 
terms  of  the  probability  of  detection 
(PD)  and  the  probability  of  false  alarm 
(PFA)  for  a  given  leak  rate  (L).  To 
develop  this  specification,  it  would  be 
necessary  to  develop  a  history  of 
measurement  fluctuations  for  each 
method  as  determined  for  a  range  of  test 
conditions.  The  actual  state  of  the  UST 
system  being  tested  (e.g.,  whether,  and 
at  what  rate,  it  is  leaking)  would  also 
need  to  be  understood  to  develop  the 
performance  claim.  Classes  of  methods 
of  release  detection  are  not  necessarily 
inhibited  by  similar  sources  of 
measurement  fluctuation;  for  example, 
internal  as  well  as  external  methods 
experience  different  sources  of 
measurement  noise.  As  a  consequence, 
additional  testing  by  an  alternative 
release  detection  method  should 
improve  the  confidence  of  release 
detection  results. 

EPA  believes  that  widespread 
disclosure  of  release  detection 
information  will  afford  the  UST  owner 
or  operator  the  means  for  making  cost- 
effective  decisions  in  the  selection  and 
implementation  of  release  detection 
technology.  Elements  of  information  that 
are  of  particular  interest  to  the  owner  or 
operator  relate  to  the  performance  and 
operation  of  the  release  detection 
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method.  As  a  consequence,  EPA 
proposes  to  require  UST  owners  and 
operators  to  request,  obtain,  and  keep 
on  file  the  information  relevant  to  their 
release  detection  technology  of  his 
choice.  The  information  obtained  from 
the  manufacturer  should  include 
statements  that  address  each  of  the 
following: 

•  Detectable  leak  rate,  including  PO 
and  PFA; 

•  Test  data  that  support  perfonnance 
claims: 

•  Equipment  operation; 

•  Equipment  calibration 
requirements;  and 

•  Equipment  maintenance 
requirements. 

EPA  seeks  public  comment  on  this 
requirement  for  this  information 
collection  and  its  storage. 

d.  Release  Detection  Frequency  (Section 
280.40(a)(4)) 

As  discussed  in  more  detail  in  Section 
V.C  of  today's  Preamble,  in  developing 
today's  proposed  regulatory  strategy, 
EPA  decided  to  propose  the  use  of 
"frequent  to  continuous"  monitoring  or 
sampling  of  release  detection  as 
necessary  to  protect  human  health  and 
the  environment  at  both  new  and 
existing  petroleum  UST  systems.  To 
carry  out  this  portion  of  the  strategy, 
EPA  is  proposing  a  general  requirement 
in  §  28a40{aM4)  that  all  UST  systems 
(both  new  and  existing)  be  sampled, 
monitored  or  otherwise  tested  for 
releases  at  least  once  every  30  days.  All 
the  release  detection  methods  allowed 
today  (and  discussed  later  in  this 
Preamble)  would  have  to  be  applied  at 
least  once  every  30  days  under  this 
general  requirement. 

There  are  two  important  exceptions  to 
this  general  requirement.  The  first 
exception  allows  infrequent  use  of  tank 
tightness  testing  at  existing  UST 
systems  for  10  years,  if  manual  (or 
automated)  inventory  reconciliation  is 
performed  both  weekly  and  monthly. 
The  second  exception  allows  the  use  of 
tank  tightness  testing  at  new  or 
upgraded  UST  systems  if  the  tests  are 
conducted  at  least  once  every  six 
months  along  with  inventory 
reconciliation  at  least  monthly.  (These 
exceptions  to  this  general  30-day  rule 
being  proposed  today,  and  the  reasons 
for  them,  are  discussed  in  more  detail 
later  in  this  Preamble.) 

In  considering  the  frequency  of 
release  detection  needed,  the  Agency 
examined  four  different  time  periods  for 
release  detection  monitoring: 
continuously,  monthly,  quarterly,  and 
semi-annually.  As  was  discussed  earlier, 
given  the  uncertainty  associated  with 
(ne  methods  of  release  detection 


proposed  today.  EPA  bebeves  that  one 
way  to  ensure  more  reliable  results  is  to 
apply  them  frequently.  Frequent 
monitoring  will  provide  numerous 
measurements  during  the  year  that  can 
be  evahiated  to  determine  trends  (if 
any)  as  well  as  to  reveal  potential 
proUems  and  malfunctions  of  the 
release  detection  equipment  (or 
practices  used). 

Other  than  tank  tightness  testing, 
which  is  generally  done  infrequently, 
there  do  not  appear  to  be  any 
established  preferences  concerning  how 
often  release  detection  should  be  carried 
out,  based  on  a  review  of  the  most 
aggressive  state  and  local  UST 
programs.  For  example,  California  opted 
for  a  weekly  detection  sampling  under 
several  alternatives  allowed  for  existing 
UST  systems.  Florida  requires  a  monthly 
frequency  as  a  minimum  for  both  new 
and  existing  tanks.  Several  other  states 
appear  to  emphasize  continuous 
monitoring  when  environmental 
monitoring  methods  are  used.  No  one 
appears  to  use  a  semi-annual  frequency 
for  release  detection. 

EPA's  Regulatory  Impact  Analysis 
(see  Section  IX  for  more  details) 
provided  in  support  of  today's  proposal 
does  not  show  distinguishable 
differences  between  applying  the 
variously  modeled  monitoring  methods 
at  different  frequencies  at  new  UST 
systems  protected  from  corrosion.  With 
existing  UST  systems  there  are  some 
differences  modeled  between  methods 
used  frequently  versus  infrequently. 
However,  the  biggest  improvement  still 
appears  to  come  from  simply  applying 
release  detection  in  the  first  place  no 
matter  quickly  it  is  reapplied.  In  general, 
EPA  believes  that  the  more  frequently 
release  detection  is  used,  the  more 
reliable  release  detection  results  will  be, 
and  the  less  likely  releases  will  go 
undetected  and  present  risks  to  human 
health  and  the  environment. 

EPA  decided  not  to  propose 
continuous  release  detection  at  all  USTs 
for  several  reasons.  Continuous 
monitoring  is  not  easily  retrofitted  to 
existing  UST  systems.  Also,  as 
described  earlier,  the  continuous 
monitoring  technologies  for  either 
outside-  or  inside-the-tank  applications 
are  aot  yet  in  widespread  use.  The 
Ageocy  is  concerned  that  forcing  the  use 
of  such  technology  may  be  premature 
until  the  methods  are  more  proven  and 
available  to  the  regulated  community. 
The  Agency  also  believes  that  there  are 
many  methods  of  detection  available 
that  appear  to  offer  significant  promise 
for  release  detection  purposes,  including 
several  manual  methods.  A  continuous 
monitoring  requirement  would  prohibit 
this  type  of  release  detection.  On 


balance,  the  Agency  has  decided  the 
best  approach  is  to  allow  as  much 
flexibility  to  owners  and  operators  as  is 
possible  while  remaining  protective  of 
human  health  and  the  environment. 
Most  existing  UST  systems  do  not  yet 
have  release  detection  and  it  will  take  a 
tremendous  effort  nationally  to  have 
release  detection  applied  at  all  of  them 
within  the  timeframes  mandated  by 
today's  proposal. 

EPA  decided  for  several  reasons  to 
propose  that  manual  methods,  if  chosen 
by  the  owner  or  operator,  must  be  used 
at  least  once  every  30  days,  as  opposed 
to  every  90  or  180  days.  First,  as 
previously  explained,  the  more 
frequently  release  detection  is  correctly 
applied,  the  more  opportunity  is 
provided  for  early  detection.  Release 
detection  applied  at  least  once  every  30 
days  should  more  adequately  minimize 
the  threat  to  human  health  and  the 
environment.  Second,  a  significant 
benefit  can  result  from  requiring  at  least 
12  measurements  per  year  by  fostering 
trend  analysis,  comparability  of  results. 
and  assuring  that  the  method  being  used 
is  providing  reliable  and  meaningful 
results.  The  30-day  minimum  frequency 
does  not  appear  to  conflict  with  most 
established  state  and  local  UST 
programs,  and  should  not  present  an 
intoleraUe  burden  to  owners  and 
operators.  The  proposed  approach 
allows  the  use  of  manual  methods  at  a 
frequency  that  is  believed  workable  for 
the  regulated  community.  The  additional 
flexibility  provided  by  the  manual 
methods  allowed  by  the  proposed  30- 
day  monitoring  requirement  gives  the 
regulated  community  more  choice, 
which  is  intended  to  foster  more  rapid 
implementation. 

EPA  requests  information  and 
comment  on  the  selection  of  a  30-day 
minimum  monitoring  frequency  for  all 
release  detection  methods,  except  tank 
tightness  testing.  (The  frequency 
allowed  for  tightness  testing  coupled 
with  inventory  monitoring  is  discussed 
in  Section  VI.D.3.a.  of  this  Preamble.) 

e.  Site  Assessment  for  External  Release 
Detection  Methods  (Section  280.40(b)) 

The  performance  standards  for 
external  release  detection  methods  can 
only  be  partially  defined  because  the 
necessary  data  does  not  yet  exist  to 
specify  the  smallest  release  that  can  be 
detected  with  a  high  probability  of 
detection  and  a  low  probability  of  false 
alarm.  Today's  rule  only  specifies  the 
release  to  be  detected  with  the  external 
methods  and  mandates  several 
performance  requirements  on  how  and 
where  different  methods  can  be  used 
(for  exiuaple,  they  are  required  to  be 
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used  within  or  immediately  below  the 
UST  system  excavation  area).  Because 
all  external  release  detection  methods 
cannot  be  used  at  every  site,  EPA  is 
proposing  that  an  assessment  be 
conducted  to  ensure  these  method- 
specific  requirements  can  be  met  and 
the  appropriate  external  monitoring 
method  is  chosen. 

Any  one  of  several  factors  could  be 
present  in  a  particular  setting 
surrounding  an  UST  system  that  might 
adversely  impact  the  performance  of 
any  external  release  detection  method. 
Therefore,  users  of  external  release 
detection  methods  must  gather  basic 
information  about  the  status  of  nearby 
site  conditions  to  ensure  the  method  of 
external  monitoring  selected  is 
appropriate  for  the  site  and  is  designed 
and  installed  properly.  Today's  proposal 
includes  a  general  requirement  in 
§  280.40(b)  for  UST  owmers  and 
operators  who  may  choose  an  external 
release  detection  method  to  conduct  a 
site  assessment.  Any  external  release 
detection  method  whose  apphcation  is 
determined  to  be  inhibited  by  some  site 
characteristic  may  be  precluded  from 
use  at  that  site.  Without  certain  basic 
information,  which  can  only  be  obtained 
through  a  site  assessment,  the  owner  or 
operator  could  fail  to  identify  factors 
that  may  inhibit  the  functioning  of  the 
release  detection  method.  Thus,  today's 
proposal  requires  that  the  assessment  be 
sufficient  to  ensure  the  specific 
performance  requirements  proposed  for 
the  particular  methods  of  external 
detection  in  §  280.41  are  complied  with. 

EPA  believes  that  using  external 
release  detection  properly  requires  basic 
information  about  the  subsurface  within 
and  immediately  below  the  excavation 
area.  Probably  no  external  release 
detection  method  can  be  used  at  an 
existing  site  in  a  very  shallow  water 
table  where  significant  levels  of  product 
have  already  been  released.  (Of  course, 
corrective  action  may  already  be 
necessary  at  such  site.)  Similarly,  the 
selection  of  a  particular  method  will  be 
influenced  by  such  site  information.  For 
example,  as  discussed  in  more  detail 
later  in  this  Preamble,  today's  proposal 
precludes  the  use  of  ground-water  table 
monitoring  at  locations  where  the  depth 
to  ground  water  exceeds  20  feet,  or  the 
use  of  vapor  monitoring  where 
background  concentrations  of  total 
hydrocarbons  in  the  excavation  area 
exceed  500  ppm.  Therefore,  the  site 
assessment  requirement  proposed  today 
is  intended  to  provide  the  basic 
information  Ihat  is  needed  to:  (1)  Help 
the  owner  and  operator  determine 


whether  the  use  of  external  release 
detection  is  apprc^hate  for  the  site,  (2) 
help  the  owner  and  iterator  select  an 
external  release  detection  system 
appropriate  for  site  conditions,  (3)  aid  in 
designing  a  network  of  sensors  and 
wells  which  will  give  the  greatest 
likelihood  of  detecting  a  release  from 
any  part  of  the  UST  system,  and  (4) 
indicate  the  potential  for  possible 
problems  in  interpreting  data  from  the 
release  detection  system. 

Of  particular  importance  in  a  site 
assessment  are  potential  sources  of 
product  and  vapors,  such  as  previous 
contamination  from  earlier  releases  and 
leaking  UST  systems  at  neighboring 
locations.  Also,  the  site  assessment 
must  consider  natural  and  man-made 
factors  in  or  below  the  excavation  area 
which  will  influence  the  movement  of 
product  and  vapors  (such  as  product 
type,  water  table  depth,  soil  moisture, 
soil  characteristics,  excavation  zone 
design,  and  subsurface  utilities 
intersecting  the  excavation).  EPA  has 
identified  several  types  of  information 
which  might  be  significant  during  a  site 
assessment: 

UST  SYSTEM  CHARACTERISTICS 
Existing  UST  System  or  New  Installa- 
tion 

(the  excavation  zone  of  new  instal- 
lations can  be  designed  to  en- 
hance external  release  detection; 
existing  sites  are  not  able  to  be 
redesigned) 
Existing  Contamination 
(creates  background  levels  in  the 
excavation  area  against  which 
new  releases  must  be  detected) 

Tank  Size  and  Number 
(a  factor  in  determining  how  many 
sensors    and    wells    are    needed 
and  where  they  should  be  locat- 
ed) 
UST  System  Age  and  Construction 
(a  possible  indicator  of  excavation 
zone  design  and  backfill  charac- 
teristics) 

Presence  of  Overfill  Prevention  Con- 
trols or  Containment 
(a  factor  in  sensor  and  well  place- 
ment as  well  as  sensor  data  inter- 
pretation) 
Product  Type 
(different   products   have   different 
properties  such  as  viscosity,  den- 
sity, and  volatility  which  will  in- 
fluence    sensor     selection     and 
product  and  vapor  mobility) 

Layout  of  Tanks,  Pipes,  and  Connec- 
tions 


(may    influence    sensor    and    well 
placement) 
Adjacent  UST  Systems 
(potential  interfering  or  confound- 
ing sources;  may  influence  sensor 
and  well  placement,  as  well  as 
sensor  data  interpretation) 
MAN-MADE  SITE  CHARACTERISTICS 
Excavation  Zone  Design 
Impermeable  Liner 
(possible  aid  to  sensor  and  well 
placement    in    well-designed    in- 
stallations) 
Backfill  Porosity  and  Permeability 
(influences  product  and  vapor  mo- 
bility) 
Interfering  Sources 
(possible  cause  of  false  positives; 
must  be  discriminated  against  in 
data    interpretation;    may    influ- 
ence well  and  sensor  placement) 
Adjacent  Sources 
Surface  Spills 
Spurious  Pathways 
(man-made   pathways   from   within 
or  beneath  the  excavation  area 
can  influence  product  and  vapor 
movement;  must  be  taken  into  ac- 
count in  sensor  and  well  place- 
ment) 
Sewers 

Underground  Utihties 
Pipes 

Basements 
Wells 
Obstacles  to  Measurement 
Electrical  utility  conduits  in  the  ex- 
cavation area 
Pavement  over  the  excavation 
Buildings  adjacent  to  or  in  the  ex- 
cavation area 
Transient  or  steady-state  releases 
(transient  or  intermittent  releases 
such  as  spills  may  obscure  con- 
tinuous releases  such  as  tank 
and  piping  leaks) 
SITE  HYDROGEOLOGY 
(important  factors  in  selecting  exter- 
nal release  detection  systems  likely 
to    determine    product    and    vapor 
movement    within    the    excavation 
area,   sensor  and  well   placement, 
data  interpretation  procedures) 
Vertical  Structure 
Soil  Composition 
Permeability  and  Porosity 
Depth  to  Water  (with  seasonal  vari- 
ations) 
Rainfall 
The  levels  and  variations  in 
"background"  concentrations  of  product 
within  or  beneath  the  UST  excavation 
area  are  particularly  important  to  the 
success  of  external  release  detection 
monitoring.  In  general,  small  releases 
are  expected  to  be  detected  more 
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readily  at  relatively  clean  sites  than 
slowly  developing  releases  at  heavily 
contaminated  sites.  The  amount  of 
contamination  in  the  excavation  area 
will  depend  on  whether  releases  from 
the  UST  system  have  already  occurred 
at  a  site,  on  the  care  used  in  the  past  to 
prevent  spillage  from  tank  filling 
operations,  and  on  the  location  of  the 
UST  system  with  respect  to  such  past 
and  present  sources  of  petroleum  and 
hazardous  substance  contamination. 
Site  assessments  for  existing  UST 
systems  are  likely  to  be  more 
complicated  and  difficult  than 
assessments  at  new  sites  because  of 
past  operational  practices  that  resulted 
in  product  releases;  such  existing 
contamination  can  obscure  future  efforts 
with  external  release  detection. 

EPA  considers  evaluation  of  the 
magnitude  and  extent  of  the  existing 
contamination  at  both  new  and  existing 
sites  to  be  an  important  first  step  in 
determining  how  well  external  release 
detection  monitoring  will  work  at  a 
particular  site.  Of  primary  importance 
are  existing  concentrations  of  total 
hydrocarbon  vapors  in  soil  gas  in  the 
unsaturated  zone  if  vapor  detection  is  to 
be  the  principal  monitoring  method. 
Likewise,  existing  contaminant 
concentrations  in  the  soil  below  the  UST 
system  and  the  presence  of  floating  free 
product  on  the  water  table  are  of 
principal  concern  if  monitoring  on  the 
ground  water  is  to  be  the  principal 
detection  method. 

If  EPA  allows  the  use  of  external 
release  detection  in  the  final  rule,  more 
detailed  guidance  on  performing  site 
assessments  may  be  provided  at  that 
time.  In  the  meantime,  EPA  is  soliciting 
information  and  comments  on:  (1) 
Whether  site  assessments  should  be 
required  at  all  UST  systems  or  just  those 
where  the  use  of  external  release 
detection  systems  are  required;  (2) 
whether  different  types  of  information 
should  be  obtained  in  site  assessments 
at  new  locations  as  compared  with  site 
assessments  at  existing  UST  systems: 
(3)  the  necessary  elements  of  a  site 
assessment;  (4)  the  use  of  site 
assessment  data  in  selection  of  release 
detection  sensors  and  systems;  (5)  the 
types  and  levels  of  contamination  at 
sites  where  no  releases  have  ever 
occurred;  and  (8)  the  variations  in 
contamination  levels  over  time  at  sites 
where  releases  have  been  known  to 
occur. 

f.  Other  General  Issues  Concerning 
External  Release  Detection  Methods; 
Solicitation  of  Public  Comments  and 
Performance  Data 


In  discussing  external  release 
detection,  an  important  distinction  must 
be  made  between  release  detection 
sensors  and  release  detection  methods. 
A  release  detection  sensor  is  a  physical 
device  capable  of  responding  to 
released  product  Examples  are  flame 
ionization  detectors  for  vapors  and 
cdorimetric  pastes  for  determining  the 
presence  of  floating  product.  A  release 
detection  method  is  the  entire  procedure 
by  which  releases  are  detected.  The 
design  of  an  external  release  detection 
method  includes  three  essential 
components:  (1)  Sensor  selection,  (2) 
network  design,  and  (3)  selection  of  a 
method  for  data  analysis. 

Sensor  selection  is  the  process  of 
selecting  one  or  more  devices  which  will 
operate  satisfactorily  in  the  environment 
of  the  specific  site  under  consideration. 
Several  factors  to  be  considered  include: 
(1)  Whether  the  sensor  will  operate 
under  saturated  or  unsaturated 
conditions  (i.e.,  below  or  above  an 
existing  water  table;  (2)  type  of  product 
to  be  detected;  (3)  necessary  detection 
thresholds  (e.g.,  vapor  concentrations  or 
product  thicknesses);  (4)  sensor 
accuracy,  precision,  and  drift;  (5)  sensor 
response  times;  (6]  whether  the  sensor  is 
to  be  operated  automatically  or 
manually;  (7)  whether  the  sensor  is  to  be 
operated  continuously  or  intermittently; 
(8)  frequency  of  maintenance;  and  (9) 
the  physical  environment  of  the  site, 
including  such  factors  as  ambient 
temperature  range.  In  general,  this 
information  will  be  available  from  the 
manufacturer,  and  the  release  detection 
system  owner  or  operator  must  ensure 
that  appropriate  sensors  are  chosen  for 
the  site  in  question.  EPA  believes  that 
release  detection  sensors  exist  which 
have  adequate  sensitivity  and  which 
will  function  satisfactorily  in  the  UST 
excavation  area.  EPA  solicits  comments 
on  the  adequacy  of  existing  external 
release  detection  sensors  and  the  type 
and  values  of  minimum  performance 
specifications  which  should  be 
established  as  mandatory. 

Network  design  is  the  process  of 
determining  the  necessary  numbers  and 
locations  of  external  release  detection 
sensors,  as  well  as  the  frequency  of 
sampling.  The  overall  objective  of 
network  design  is  to  install  a  method 
which  has  the  greatest  practicable 
likelihood  of  detecting  a  release  from 
the  UST  system  and  its  associated 
piping.  A  useful  detection  method  must 
also  be  capable  of  detecting  a  release  as 
soon  as  possible  to  minimize  hazards  to 
human  health  and  to  prevent  irreparable 
damage  to  the  subsurface  resource  (and 


to  minimize  remedial  action  costs).  The 
principal  considerations  in  determining 
locations  of  wells  and  sensors  are  the 
geometry  of  the  UST  system  (tanks  and 
piping),  the  characteristics  of  the 
product  and  factors  which  influence  the 
mobility  of  product  and  vapors. 

In  general,  EPA  believes  that  the  topic 
of  network  design  is  not  well 
understood.  In  particular,  the  processes 
which  govern  product  and  vapor 
mobility  and  migration  are  poorly 
understood.  Because  product  and  vapor 
movement  from  a  typical  UST  system  is 
likely  to  involve  three  components 
(product,  vapor,  and  water),  exact 
prediction  of  the  movement  of  product 
vapor  in  the  subsurface  environment  is 
quite  complex.  While  predictive 
methods  are  being  developed  by  several 
investigators,  product  and  vapor 
movement  in  the  UST  system 
excavation  area  is  not  well  known  at  the 
present  time.  Today's  requirements, 
which  generally  limit  use  of  external 
methods  to  within  or  immediately  below 
the  excavation  area,  are  intended  to 
ensure  that  this  uncertainty  is  kept  to  a 
minimum. 

Factors  which  are  believed  to  possibly 
affect  network  design  include  product 
characteristics,  unsaturated  zone 
characteristics,  saturated  zone 
characteristics,  natural  ambient 
environmental  factors,  and  man-made 
site  characteristics.  These  factors  are 
listed  in  more  detail  below: 

FACTORS  INFLUENCING   NETWORK 
DESIGN 

Product  Characteristics 
Vapor  Pressure 
Molecular  Weight 
Henry's  Law  Constant 
Dielectric  Constant 
Density 

Water  Solubility 
Viscosity 
Boiling  Point 

Unsaturated  Zone  Characteristics 
Air-Filled  Porosity 
Pore  Size  and  Shape 
Volumetric  Water  Content 
Unsaturated  Zone  Depth 
Soil  Organic  Matter  Concentration 
Temperature  and  Temperature  Gra- 
dients 
Soil  Texture 
Retention 
Microbial  Influence 

Saturated  Zone  Characteristics 
Water  Table  Fluctuations 
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Soil  Characteristics 
Natural  Ambient  Environmental  Fac- 
tors 
Barometric    Pressure     Fluctuations 

(for  vapor  monitoring  impacts) 
Wind 
Rainfall 

Man-Made  Site  Characteristics 
Excavation  Zone  Design 
Liner  and  Backfill  Characteristics 
Interfering  Sources  of  Contami- 
nation 
Spurious  Pathways  from  or  be- 
neath    the     Excavation     Zone 
(utility  conduits,  etc.) 
Obstacles  Aids  to  Measurement 
(e.gM  paved  areas  over  the  UST 
system] 


The  relative  importance  of  each  of  the 
above  factors  cannot  presenUy  be 
determined,  and  consequently  the  exact 
movement  of  product  and  vapor  outside 
of  the  excavation  zone  cannot  be 
predicted  at  all  sites.  EPA  believes  that 
the  uncertainties  involved  in  network 
design  are  likely  to  be  more  important  to 
detection  of  releases  than  sensor 
performance  characteristics.  EPA 
solicits  comments  and  information 
related  to  external  release  detection 
network  design  and  the  impact  the 
excavation  zone  surrounding  an  UST 
will  have  on  product  and  vapor 
movement. 

At  least  four  different  approaches  to 
the  interpretation  of  data  from  release 
detection  methods  can  be  considered. 
The  first  is  to  determine  a  release  from 
the  appearance,  taste,  odor,  or  samples 
collected  from  observation  wells.  In  this 
case,  the  decision  that  a  release  has 
occurred  is  left  to  the  human  observer 
and  may  be  somewhat  subjective.  The 
second  approach  involves  the  statistical 
comparison  of  data  collected  at  different 
times  at  one  monitoring  point,  or  at  the 
same  time  from  several  monitoring 
points;  in  this  case  the  decision  that  a 
release  has  occurred  is  made  by 
statistical  hypothesis  testing.  The  third 
approach  is  to  plot,  over  time,  the 
measurements  from  a  monitoring  point 
to  look  for  trends  in  the  data.  The  fourth 
option  is  to  establish  alarm  or  action 
levels  80  that  observation  of  values  over 
this  limit  would  immediately  trigger 
some  type  of  action.  The  action  could 
range  from  making  additional 
measurements  to  excavating  the  tank. 

Incorrect  decisions  from  any  one  of 
the  four  methods  can  be  described  as 
either  false  positives  (concluding  that  a 
release  has  occurred  when  no  release 
exists]  or  false  negatives  (concluding 
that  no  release  has  occurred  when  in 
fact  one  exists).  False  positives  and 


negatives  from  mght,  taste,  or  odor  will 
be  influenced  by  the  sensitivity  of  the 
observer's  senses  and  by  his  subjective 
decisions.  The  number  of  false  positives 
and  negatives  from  the  other  three 
options  depends  on  the  decision  values 
chosen  (statistically  significant 
variations,  changes  in  the  rate  at  which 
measured  concentrations  increase,  or 
the  action  level  selected)  and  on  the 
sampling  frequency.  Depending  on  the 
selected  action  level  and  frequency  of 
sampling,  the  number  of  false  positives 
can  be  progressively  reduced  while  the 
detection  of  small  releases  becomes 
progressively  more  difficult.  The  number 
of  false  positives  has  consequences  to 
both  the  tank  owner  and  to  the 
regulator,  who  must  decide  what  action 
to  take  when  the  detection  system 
indicates  that  a  release  may  have 
occurred.  The  number  of  false  negatives 
also  is  important,  since  adverse 
environmental  impacts  will  generally 
increase  when  a  release  continues 
undetected.  EPA  solicits  comments, 
including  relevant  data  and 
recommendations,  concerning  methods 
of  data  analysis  for  external  release 
detection  systems. 

3.  Requirements  for  New  UST  Systems 
(Section  280.41) 

Today  EPA  is  proposing  in  200.41  to 
require  that  all  new  UST  systems  be 
provided  with  release  detection  before 
they  begin  operation.  The  proposal 
allows  UST  owners  and  operators  to 
choose  from  a  wide  variety  of  different 
release  detection  methods  provided  that 
they  meet  the  requirements  for  each 
method.  Methods  allowed  include: 

•  Tank  tightness  testing  with  monthly 
inventory  reconciliation: 

•  Vapor  monitoring  within  the  soil 
gas  of  the  excavation  area; 

•  Monitoring  for  liquids  on  the  ground 
water; 

•  Monitoring  for  releases  in  an 
interception  barrier 

•  Automatic  monitoring  of  product 
level  and  inventory  control; 

•  Interstitial  monitoring  between  the 
UST  and  a  secondary  barrier,  and 

•  Other  methods  approved  by  the 
implementing  agency. 

These  methods  and  the  proposed 
performance  requirements  and 
limitations  are  discussed  below.  Any 
special  conditions  for  use  of  these 
methods  for  hazardous  substance  UST 
systems  is  also  discussed  below. 

a.  Tank  Tightness  Testing  and  Inventory 
Reconciliation  Controls  (Section 
280.41(c)) 

EPA  is  today  proposing  to  allow  the 
use  of  tank  tightness  testing  and 
inventory  reconciliation  control  (or  a 


method  of  equivalent  performance)  in 
combination  as  one  method  of  release 
detection  at  new  petroleum  UST 
systems.  Each  of  these  two  release 
detection  components,  and  the 
requirements  proposed  concerning  their 
use,  is  discussed  separately  below. 

(1)  Tank  Tightness  Testing  (Section 
280.41(c)(1)).  Tank  tightness  testing  is 
the  most  commonly  used  procedure  for 
determining  whether  an  UST  system  is 
leaking.  A  wide  variety  of  tightness 
testing  techniques  are  available, 
including  many  that  are  described  in  the 
report.  Underground  Tank  Leak 
Detection  Methodology:  A  State-of-the- 
Art  Review  (EPA  1986).  All  these 
techniques  test  the  integrity  of  the  tank; 
some  test  the  integrity  of  the  piping. 
Owners  or  operators  who  choose  to  use 
a  method  which  only  tests  the  tank  must 
use  another  technique  for  testing  the 
piping. 

Tank  testing  techniques  can  be 
classified  as  either  volumetric  or  non- 
volumetric.  Volumetric  tests  identify 
whether  a  system  is  tight  by  measuring 
product  level  changes  over  time  and 
converting  these  measurements  to  a 
flow  rate  based  on  tank  geometry.  Non- 
volumetric  tests  measure  something 
other  than  product  volume  changes  and, 
therefore,  do  not  as  easily  define  a  flow 
rate.  They  simply  indicate  whether  the 
tank  or  piping  is  leaking.  These  include 
ultrasound  techniques  and  trace  gas 
detectors. 

The  procedures  for  conducting 
volumetric  tests  generally  involve  filling 
the  tank  with  product  to  a  specified 
level  and  measuring  the  change  in  this 
level  over  a  period  of  time.  In  addition, 
product  temperature  is  measured  so  that 
the  effects  of  temperature  on  product 
volume  can  be  subtracted  from  the 
estimated  product  level  measurement.  If 
the  estimated  change  in  product  level 
exceeds  a  certain  amount,  the  system  is 
judged  to  be  non-tight.  The  various 
volumetric  techniques  differ  in  the 
method  for  measuring  and  recording  the 
liquid  level  changes,  in  the  temperature 
measurement  and  compensation 
procedures,  in  their  data  analysis 
methods,  and  their  detection  criterion. 

There  are  a  wide  variety  of  volumetric 
tank  tightness  test  methods  currently 
available.  All  test  methods  require  that 
dispensing  operations  at  the  UST  be 
curtailed  during  the  test.  Some  test 
methods  overfill  the  tank,  while  others 
do  not;  some  test  the  entire  system, 
including  piping,  while  others  test  either 
the  tank  or  the  piping.  The  most 
common  test  methods  require  extensive 
preparation  to  conduct  a  test,  have  a 
high  cost  per  test,  and  as  a  consequence 
cannot  be  used  frequently.  More 
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recently  developed  systems  can  be 
permanently  installed  in  the  tank.  These 
systems  require  initial  capital 
investment,  but  can  perform  frequent 
tests  with  only  minimum  preparation 
and  interruption  to  dispensing 
operations.  These  latter  systems  are  the 
automatic  product  level  monitoring 
systems  that  have  a  precision  test  mode 
for  the  conduct  of  a  tightness  test.  (They 
are  discussed  in  more  detail  in  a  later 
part  of  this  section  of  the  Preamble.) 

The  performance  of  the  volumetric 
test  methods  is  being  evaluated  in  the 
EPA's  research  program  being 
conducted  in  Edison,  New  Jersey  and 
the  test  results  will  be  available  before 
the  rule  is  Hnalized.  In  addition,  the 
technological  limits  of  volumetric 
tightness  tests  will  also  be  determined. 
As  noted  earlier  in  this  preamble, 
preliminary  results  suggest  that  reliable 
detection  of  leak  rates  at  0.05  gal/hr 
may  be  scientifically  possible  for  tanks 
whose  capacity  is  less  than  12,000  gal. 

A  major  concern  with  this  method  of 
release  detection  is  that  several  key 
factors  can  significantly  undermine  the 
test's  accuracy  in  actual  practice.  A 
review  of  several  of  these  techniques, 
prior  to  EPA's  National  Motor  Fuel  Tank 
Survey  in  1985,  revealed  that  many  of 
the  leading  commercially  available 
procedures  do  not  appear  to  adequately 
control  these  factors.  Also,  the  way 
these  tests  are  carried  out  at  the  site  as 
well  as  their  data  analysis  procedures, 
can  provide  other  sources  of  operator- 
induced  errors.  Because  tank  tightness 
testing  cannot  be  performed  frequently, 
EPA  considered  not  allowing  the  use  of 
this  method.  However,  the  Agency  has 
concluded  that,  because  this  method  can 
provide  reasonably  accurate,  though 
infrequent  "checks"  for  releases,  it 
should  be  allowed  for  release  detection 
purposes,  if  it  is  used  in  compliance  with 
several  proposed  performance 
requirements  and  limitations: 

•  The  test  must  be  used  in 
combination  with  daily  inventory 
measurements  and  monthly 
reconciliation  techniques  (or  a  test  of 
equivalent  performance); 

•  The  test  must  be  conducted  at  least 
every  six  months;  and 

•  The  test  must  be  capable  of 
detecting  a  release  rate  of  at  least  0.10 
gallons  per  hour  from  the  UST  system, 
determined  with  a  probability  of 
detection  of  0.99  and  a  probability  of 
false  alarms  of  0.01. 

Each  of  these  limitations  are 
discussed  in  more  detail  below. 

(a)  Tightness  Tests  Must  Be  Used  in 
Combination  With  Inventory 
Reconciliation  Techniques.  As 
discussed  previously  in  this  Preamble, 
EPA  has  decided  to  propose  the  use  of 


"frequent  to  continuous"  release 
detection  as  part  of  the  national  strategy 
to  regulate  new  UST  systems.  Numerous 
advantages  were  identifled  that  caused 
the  Agency  to  propose,  at  a  minimum, 
monitoring  for  all  new  UST  systems 
once  every  30  days.  However,  the 
Agency  believes  it  is  unrealistic  to 
require  tank  tightness  testing  that  often. 
Tightness  testing,  as  currently  practiced, 
is  a  fairly  expensive  one-time  procedure 
that  requires  the  UST  system  to  be  out 
of  service  for  a  number  of  hours  prior  to 
and  during  the  test.  Because  monthly 
testing  is  infeasible,  the  Agency  is 
proposing  that  it  must  be  combined  with 
invantory  reconciliation  techniques 
(discussed  in  the  next  section  of  this 
Preamble)  before  it  can  be  used  to 
comply  with  today's  release  detection 
requirements  for  new  UST  systems. 

"The  tank  tightness  testing  technique  is 
expected  to  be  able  to  detect  releases 
that  may  be  too  small  for  inventory 
reconciliation  procedures  to  identify.  In 
contrast,  the  inventory  reconciliation  is 
intended  to  address  today's  general 
requirement  for  frequent  monitoring 
through  the  requirement  of  daily 
measurements  reconciled  at  least 
monthly.  Thus,  the  inventory 
reconciliation  portion  of  this  combined 
method  of  release  detection  is  for  use 
between  the  infrequent  tightness  tests 
required  today. 

The  Agency  considered  allowing 
tightness  testing  alone  for  release 
detection.  However,  EPA  believes  that 
tightness  testing  can  only  be  used 
practically  on  a  relatively  infrequent 
basie  because  of  the  cost  and  difficulty 
to  the  owner  and  operator  associated 
with  its  use.  Infrequent  testing  alone 
could  provide  too  much  time  for  the  UST 
to  leak  in  between  the  tests.  Inventory 
reconciliation  is  intended  to  ensure  that 
significant  releases  do  not  go  undetected 
between  tightness  tests. 

(bj  Tightness  Tests  Must  Be 
Conducted  at  Least  Every  Six  Months. 
As  discussed  earlier,  EPA  has  proposed 
a  general  requirement  that  all  new  UST 
systems  be  provided  with  a  method  of 
release  detection  that  conducts  a  test  at 
least  once  every  30  days.  EPA  is  also 
proposing  to  allow  the  use  of  tank 
tightness  testing  at  new  UST  systems  if 
it  is  conducted  at  least  once  every  six 
months  and  is  combined  with  daily 
inventory  measurements  and  monthly 
reconciliation  techniques. 

EPA's  review  of  the  various  schedules 
for  tightness  testing  of  new  petroleum 
UST  systems  currently  used  in  several 
states  reveals  testing  frequencies 
between  one  to  five  years  depending  on 
the  age  of  the  UST  system.  Most  states 
that  allow  tightness  testing  for  new  UST 
systems  protected  from  corrosion 


require  it  be  used  with  inventory 
reconciliation,  as  well  as  to  be 
performed  at  a  minimum  once  every  four 
or  five  years.  Thus,  the  standard 
proposed  today  is  much  more  stringent 
than  what  has  been  established  for  new 
petroleum  UST  systems  in  several  states 
(such  as  Wisconsin,  Rhode  Island, 
Maryland,  and  Delaware).  This  more 
frequent  standard  was  developed  in 
keeping  with  today's  proposed  general 
approach  to  require  more  frequent 
monitoring  in  order  to  detect  releases 
sooner.  An  important  consideration  in 
developing  this  proposed  frequency  was 
the  Agency's  uncertainty  about  the  long- 
term  use  of  inventory  controls  for 
release  detection  purposes.  (Discussed 
in  more  detail  in  the  next  subsection  of 
this  Preamble.) 

EPA  specifically  soUcits  comment  on 
the  appropriateness  of  a  semi-annual 
testing  frequency  at  new  UST  systems. 
Information  indicating  that  the 
performance  of  new  UST  systems 
protected  from  corrosion  does  not 
warrant  semi-annual  testing  could  cause 
EPA  to  require  less  frequent  tank  testing 
in  the  final  rule  (as  do  many  established 
state  UST  programs).  Another  key 
consideration  in  the  decision  concerning 
the  frequency  of  tank  testing  is  the 
effectiveness  of  inventory  controls  in 
detecting  leaks.  If  a  new  UST  system  is 
provided  with  automated  inventory 
control  and  reconciliation  equipment, 
should  EPA  reduce  the  required 
frequency  of  tank  tightness  testing?  On 
the  other  hand,  to  be  consistent  with  its 
strategy  to  require  "frequent  to 
continuous"  monitoring,  should  EPA 
allow  tightness  testing  but  require  that  it 
be  used  every  30  days,  with  the 
expectation  that  more  practical,  less 
expensive  technologies  may  be 
developed  that  could  be  applied  with 
such  frequency  in  the  future? 

(c)  Performance  Standard  for 
Tightness  Tests.  Today's  proposal 
specifies  the  performance  standard  for 
tightness  testing  in  terms  of  the 
minimum  release  to  be  detected  (0.10 
gallons  per  hour),  the  probability  of 
detection  (Pd=0.99),  and  the  probability 
of  false  alarm  (Pi,a=0.01).  A  complete 
performance  standard  is  proposed  for 
tightness  testing  as  a  consequence  of  the 
advanced  understanding  of  this 
technology.  This  exactness  and 
reliability  is  also  important  considering 
the  more  infrequent  testing  schedule 
being  considered  for  this  test  method. 
This  standard  applies  to  the  testing  of 
both  the  tanks  and  the  underground 
piping. 

As  described  earlier,  a  number  of 
commercial  tank  testing  techniques  are 
currently  available.  Although  the 
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commonly  used  NFPA  criterion  is  0.05 
gallons  per  hour,  and  vendors  of 
available  testing  techniques  claim  that 
their  methods  can  reliably  detect  such  a 
small  release  rate,  at  this  time  the 
Agency  has  not  been  provided  with 
evidence  that  this  standard  is  being 
reliably  met  by  any  device  now  in 
practice.  EPA  has  initiated  research  that 
will  evaluate  the  performance  of  many 
of  the  commercially  available  methods. 
This  program  is  described  in  Protocol 
for  Evaluating  Volumetric  Leak 
Detection  Methods  for  Underground 
Storage  Tanks  (1986). 

EPA  has  field  experience  with  tank 
tightness  testing,  lliis  experience  is 
described  in  Underground  Motor  Fuel 
Storage  Tanks:  A  National  Survey 
(1986).  The  national  survey  experience 
suggests  that  the  leak  rate  capable  of 
being  detected  by  current  practice  is 
higher  than  0.05  gal/h.  In  the  survey, 
EPA  carried  out  a  nationwide  test  of 
over  450  UST  systems  and  was  able  to 
reliably  detect  releases  of  0.1  gallons  per 
hour  with  a  Pd=0.95  and  PrA  =  0.05.  The 
Agency  used  a  modified,  commercial 
tightness  testing  procedure  that 
emphasized  numerous  quality  control/ 
assurance  procedures  and  was 
supported  by  carefully  designed 
statistical  analyses.  These  tests  were 
conducted  with  skilled  and  experienced 
practitioners. 

EPA  rejected  the  widely  used  0.05  gal/ 
h  criterion  in  developing  today's 
proposal  because  the  Agency  presently 
believes  that  this  standard  is  not  being 
reliably  achieved  with  the  most  common 
tank  sizes  in  use  today  (4,000  to  12,000 
gallons  capacity).  Consideration  was 
given  to  setting  today's  performance 
standard  at  0.20  gallons  per  hour. 
However,  EPA  technical  staff  and  the 
experience  of  the  practitioners  who 
executed  the  national  survey  have 
indicated  that,  if  presently  available 
procedures  and  practices  were  modified 
and  improved,  they  could  achieve  a 
reliable  detection  of  leak  rates  smaller 
than  0.20  gallons  per  hour. 

EPA  believes  that  its  ongoing  tank  test 
evaluation  program  will  result  in 
significant  new  information  that  will 
result  in  dramatic  improvements  of 
current  practice  over  the  next  few  years. 
With  significant  improvements  in 
today's  practice,  EPA  believes  many 
testing  procedures  and  techniques 
should  be  able  to  reliably  detect  a 
release  rate  between  0.05  and  0.10 
gallons  per  hour  in  the  tanks  that  are 
widely  in  use  today.  Although  at  the 
present  time  quantitative  data  is 
unavailable  concerning  the  achievement 
of  the  above  performance  levels  at 
larger  tanks  (e.g.,  greater  than  20.000 


gallons  in  volume),  EPA  doubts  that 
those  levels  can  be  achieved  at  the 
larger  tanks. 

Testing  methods  are  affected,  to 
varying  degrees,  by  factors  such  as 
temperature  changes,  trapped  vapor 
pockets,  condensation  and  evaporation, 
and  tank-end  deflection.  Some  of  these 
factors  can  be  controlled  or  minimized 
by  proper  design  of  the  equipment  and 
test  procedures.  The  degree  to  which 
any  of  these  factors  are  in  effect  during 
a  given  test  will  also  vary  between 
different  tanks,  and  even  between 
separate  tests  on  the  same  tank.  (In  the 
national  field  survey,  at  some  of  the 
UST  systems,  crews  repeated  tests  at 
the  same  tank  during  the  same  day  as 
well  as  at  a  different  time  several  days 
later.)  The  ability  of  the  available  test 
methods  to  compensate  for  these 
variables  is  not  yet  well  known  and 
there  is  an  important  reliance  on  the  test 
operator  to  recognize  and  adjust  for 
these  factors  as  they  occur.  These 
factors  must  be  monitored  very  closely 
because  even  the  slightest  changes  can 
either  mask  leaks  that  exist,  or  mimic  a 
leak  where  none  exists. 

Volatile  liquids  such  as  gasoline,  jet 
fuel,  and  many  solvents  are  sensitive  to 
temperature  variations.  For  example,  a 
temperature  decrease  of  0.02  °F  in  one 
hour  within  a  6,000  gallon  tank 
containing  gasoline  would  cause  a 
decrease  in  the  volume  of  0.084  gallon. 
This  change  exceeds  the  0.05  gallon  per 
hour  rate  now  commonly  used  to 
indicate  a  leak  (NFPA.  1983). 
Temperature  changes  of  this  magnitude 
within  a  tank  are  common.  One  reason 
for  this  is  that  new  product  added  to  a 
tank  is  generally  at  a  different 
temperature  than  product  already  in  the 
tank.  After  product  is  added  to  the  tank, 
it  takes  time  for  the  tank  contents  to  mix 
and  achieve  a  nearly  static  condition. 
Even  as  the  tank  contents  settle,  the 
cooler,  heavier  product  tends  to  settle 
towards  the  bottom  of  the  tank,  while 
the  warmer,  lighter  product  locates 
nearer  the  surface.  In  other  words,  the 
product  tends  to  settle  in  layers,  with  a 
slight  temperature  drop  from  the  surface 
to  the  bottom.  This  process  is  called 
stratification.  With  stratification,  the 
rate  of  change  of  the  temperature,  and 
therefore  the  volume,  may  vary  through 
the  depth  of  the  product. 

Vapor  pockets  within  the  tank  pose 
serious  problems  for  tank  tightness  tests 
that  require  overfilling  of  the  tank. 
These  pockets  are  often  present  at  high 
spots  of  sloped  tanks  or  in  protrusions, 
such  as  manways  in  the  tops  of  tanks. 
These  pockets  of  trapped  vapor  expand 
and  contract  with  changes  in 
temperature  and  barometric  pressure. 


Furthermore,  their  size  is  difficult  to 
estimate  because  they  cannot  be  seen. 
Therefore,  when  present,  they  must  be 
eliminated  for  a  valid  volumetric  test  to 
be  performed. 

Tank -end  deflection  may  also  affect 
the  results  of  a  tank  tightness  test.  When 
a  tank  is  filled  in  order  to  perform 
testing  the  ends  of  the  tank  may  deflect 
outward.  The  technician  performing  the 
test  must  be  aware  of  this  phenomenon 
and  apply  the  necessary  adjustments  or 
corrections  to  ensure  accurate  results. 

Finally,  evaporation  and  condensation 
activity  inside  the  tank  can  affect  test 
results  under  certain  conditions. 

Volumetric  tests  generally  cannot  be 
accurately  applied  to  large  tanks.  The 
0.05  gallon  per  hour  criterion  was 
originally  developed  for  a  6.000  gallon 
tank.  Most  testing  practitioners  will  not 
apply  their  tests  to  tanks  greater  than 
20.000  gallons.  This  is  due  to  the 
increasing  effect  of  many  of  the 
variables  which  cloud  the  accuracy  of 
this  type  of  test. 

Automatic  product  level  monitors  that 
have  the  capability  of  compensating  for 
temperature  fluctuations  can  be  used  to 
conduct  a  precision  tank  tightness  test 
and,  if  used  semi-annually  with  monthly 
inventory  controls  for  release  detection 
purposes,  they  must  meet  the  same 
standard  as  other  volumetric  tank 
tightness  test  methods.  As  with  other 
volumetric  tests,  tank  operations  must 
be  curtailed  during  the  test.  The  direct 
access  of  automatic  in-tank  equipment 
offers  several  advantages  over  other 
tank  tightness  methods.  First,  the  tests 
can  be  conducted  frequently  without 
expense  and  without  having  a 
significant  impact  on  dispensing 
operations  because  the  systems  are 
permanently  installed  in  the  UST. 
Second,  these  methods  maximize  the 
available  test  time  because  the  set-up 
time  can  be  made  to  be  minimal. 

EPA  recognizes  that  the  performance 
standard  proposed  today  for  tank 
tightness  testing  is  challenging,  but 
preliminary  results  from  the  EPA 
research  program  suggests  that  this 
standard  is  achievable.  However,  more 
frequent  data  sampling,  a  longer  test 
time,  improved  compensation  schemes, 
and  better  analysis  algorithms  might  be 
required  of  available  methods  to 
achieve  it. 

(2)  Inventory  Reconciliation  Controls 
(Section  280.41(c)(2)).  Inventory 
reconciliation  techniques  detect  releases 
by  reconciling  product  deliveries, 
withdrawals  and  inventory  remaining  in 
the  UST  system  each  day  to  identify 
shortages.  A  large  shortage  in  a  single 
day  or  small  persistent  shortages  over  a 
month  can  indicate  a  release  of  prodi"-!. 
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As  discussed  previously  in  the  section 
on  tank  tightness  testing,  today's 
proposal  only  allows  the  use  of  tightness 
testing  to  detect  releases  if  it  is  used 
with  inventory  reconciliation.  Monthly 
inventory  reconciliation  is  proposed  as 
the  means  for  detecting  any  significant 
releases  that  could  occur  between  the 
more  accurate,  but  less  frequent, 
tightness  tests. 

Major  concerns  have  been  identified 
concerning  the  use  of  manual  inventory 
control  as  a  release  detection  method 
with  new  petroleum  UST  systems. 
Manual  inventory  control  depends  on 
considerable  operator  involvement,  and 
with  it  the  attendant  opportunity  for 
human  error.  In  fact,  several  studies 
have  shown  that  inventory  control 
records  often  contain  errors  that 
diminish  their  utility  for  release 
detection.  In  one  EPA  study, 
Underground  Motor  Fuel  Storage  Tanks: 
A  National  Survey  (where  survey 
participants  were  required  to  supply  one 
month's  worth  of  inventory  data  on 
forms  supplied  by  the  EPA).  80  percent 
of  the  participants  initially  supplied 
incomplete  or  incorrect  inventory  data. 
Some  of  these  records  were  corrected  or 
completed  through  intensive  follow-up 
contacts  with  EPA,  and  50  percent  of  the 
inventory  records  were  eventually 
complete  enough  for  analysis.  The 
Agency  has  serious  reservations  about 
depending  on  a  long-term  basis  on 
manual  inventory  control  for  release 
detection  because  of  this  reliability 
issue.  The  Agency  solicits  comment  and 
information  on  this  issue. 

Inventory  reconciliation  is  a  common 
and  highly  encouraged  practice  in  the 
petroleum  industry.  Inventory  is 
reconciled  for  management  of  the 
inventory,  reorder  policy,  control 
functions  and  detection  of  large 
uncontrolled  releases.  Most  state  and 
local  regulations  require  it  as  an  element 
of  their  release  detection  strategy 
because  it  is  inexpensive  and  can  be 
done  as  part  of  the  normal  day's 
activities.  Product  dehveries, 
withdrawals,  and  tank  inventory  are 
reconciled  daily  to  identify  shortages  or 
overages.  Persistent  shortages  (or 
overages)  over  one  or  more  months 
suggest  the  possibility  of  uncontrolled 
release  of  product  from  the  UST  system. 
Daily  product  level  and  dispensing 
pump  measurements  are  required  for 
meaningful  inventory  reconciliation. 
Product  level  measurements  are  made 
manually  with  a  calibrated  stick,  or 
automatically  with  an  in-tank  product 
level  monitor.  The  precision  of  either 
measurement  can  be  approximately  one- 
eighth  inch.  The  automatic  product  level 
monitor  has  several  important 


advantages  over  manual  stick    .  - 
measurements.  First  the  measurements 
are  not  subject  to  operator  error  which 
could  arise  from  misreading  or 
improperly  using  the  stick.  Second,  a 
more  sophisticated  data  collection  and 
analysis  approach  can  be 
accommodated  with  the  automatic 
monitors. 

The  performance  of  inventory 
reconciUation  has  not  been  articulated. 
The  major  sources  of  interference 
"noise"  that  limit  the  detection  of 
releases  using  this  methodology  are: 

•  Withdrawal  volume; 

•  Delivery  volume: 

•  Product  expansion  or  contraction; 

•  Structural  deformation  of  the  tank; 

•  Pilferage;  and 

•  Product  level  measurement. 
The  first  five  sources  of  noise  are 

systematic  and  are  the  largest  sources  of 
error  in  reconciling  inventory.  The 
fluctuation  in  product  level 
measurement  is  random  if  the  stick 
measurements  are  properly  executed. 
Delivery  uncertainties  of  several 
hundred  gallons  can  occur.  Withdrawal 
errors  produced  by  pump  calibration 
errors  can  be  large.  Pilferage  will 
obviously  affect  the  accuracy  of  the 
reconciliation.  Product  temperature 
changes  and  structural  deformation  can 
be  large  enough  to  be  sensed  by  the 
stidc  measurements  if  the  stick 
measurement  is  made  shortly  after 
filling  a  tank. 

There  are  many  means  to  reconcile 
inventory  data.  Some  methods  attempt 
to  compensate  for  the  errors  and  claim 
greater  accuracy  than  the  traditional 
method  of  reconciliation.  Several 
different  detection  criteria  have  been 
developed  to  define  a  leak.  The  volume 
threshold  is  the  most  commonly  used.  A 
volume  threshold  is  established  and  a 
leak  is  declared  if  a  monthly  shrinkage 
crosses  a  threshold.  Thresholds  of  100  to 
200  gallons  are  typical.  Another 
detection  criterion  requires  that  the 
difference  in  the  number  of  overages  or 
shortages  each  month  exceed  a 
specified  threshold  before  a  leak  is 
su^ected. 

The  primary  limitations  proposed 
today  for  the  use  of  inventory 
reconciliation  techniques  for  the 
purpose  of  release  detection  at  new  UST 
systems  are: 

•  Inventory  reconciliation  (or  another 
test  of  equivalent  performance)  must  be 
used  in  combination  with  tightness 
testing: 

•  Inventory  reconciliation  controls 
must  include  reconciliation  of  product 
inputs,  withdrawals  and  stored 
inventory  each  operating  day  so  that  a 
release  greater  than  5  percent  of  the 


flow  through  on  a  weekly  basis  or  0^ 
percent  of  the  flow  through  on  a  monthly 
basis  will  be  detected; 

•  The  height  of  the  stored  inventory   • 
must  be  measured  to  a  ai25  inch 
accuracy; 

•  Inputs  must  be  reconciled  with 
delivery  receipts  by  measurement  of 
tank  inventory  prior  to  and  after 
delivery; 

•  Deliveries  must  be  made  through  a 
drop  tube; 

•  The  product  dispensing  must  be 
metered  and  recorded  within  an 
accuracy  of  5  cubic  inches  for  every  5 
gallons  of  regulated  substance 
withdrawn;  and 

•  The  inside  of  the  tank  must  be 
checked  for  the  presence  of  water  at 
least  every  30  days  if  any  portion  of  the 
tank  is  in  ground  water. 

Each  of  these  performance 
requirements  and  limitations  are 
discussed  below. 

(a)  Inventory  Reconciliation  (or 
Another  Method  of  Equivalent 
Performance)  Must  Be  Used  in 
Combination  With  Tightness  Testing 
(Section  280.41(c)).  Today's  proposal 
requires  that  inventory  reconciliation  be 
used  together  with  semi-annual  tank 
tightness  testing.  Although  inventory 
reconciliation  is  concerned  with  the 
measurement  of  product  volume  in  the 
tank,  it  is  generally  believed  to  be  less 
accurate  than  tank  tightness  testing. 
However,  inventory  reconciliation  can 
provide  a  nearly  continuous  method  of 
release  detection  once  a  base  analysis 
period  is  obtained.  Typically,  the 
reconciliation  is  done  monthly  using  30 
days  of  data.  Therefore,  a  well-designed 
and  properly  executed  inventory 
reconcihation  test  is  believed  to 
complement  the  more  accurate  but  more 
infrequently  done  tightness  tests. 

Today's  proposed  rule  also  allows  for 
any  method  or  combination  of  methods 
of  equivalent  performance  to  be 
substituted  for  inventory  reconciliation 
providing  that  the  method(8)  perform  a 
tank  test  with  the  same  frequency,  tests 
the  entire  tank  system  (including  the 
piping),  and  has  the  same  or  better 
performance.  For  example,  an  automatic 
in-tank  volumetric  level  testing 
conducted  weekly  and  monthly 
combined  with  an  automatic  pipe 
monitoring  system  would  be  an  example 
of  a  substitute  system,  if  the 
performance  of  these  tests  are  equal  to 
or  better  than  the  performance  required 
of  inventory  reconciliation  (discussed 
below). 

(b)  Inventory  Reconciliation 
Performance  (Section  280.41(c)(2)). 
Today's  proposal  sets  performance 
requirements  for  inventory 
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reconciliation  that  generally  agree  with 
the  American  Petroleum  Institute's 
Recommended  Practice  #1621,  which 
provides  detailed  guidance  on  inventory 
reconciliation  practices.  Product  inputs, 
withdrawals  and  stored  inventory  must 
be  reconciled  each  operating  day.  The 
reconciliation  must  be  accurate  enough 
to  identify  an  inventory  loss  of  five 
percent  of  product  volume  flow  through 
on  a  weekly  basis  and  0.5  percent  of 
flow  through  on  a  monthly  basis.  The 
Agency  is  not  proposing  detailed 
requirements  on  inventory  reconciliation 
procedures  and  report  formats. 

The  required  reconciliation  accuracy 
of  0.5  percent  of  flow  through  on  a 
monthly  basis  that  is  being  proposed 
today  is  an  API  #1621  recommended 
practice  and  is  equivalent  to  a  90  gallon 
loss  in  a  typical  monthly  flow  through  of 
18,000  gallons.  Even  though  the  error  in 
one  day  may  exceed  this  value,  when  30 
days  are  considered,  the  errors  in 
individual  days  tend  to  balance  out. 
EPA  believes  that  this  monthly  standard 
can  be  met  if  the  inventory  control 
procedures  are  followed  consistently. 
Equipment  is  commercially  available 
that  can  accomplish  this  automatically. 
The  5  percent  of  weekly  flow  through 
loss  standard  is  similar  to  the  California 
weekly  loss  standard  and  is  intended  to 
provide  early  warning  of  major  losses. 
Five  percent  of  the  weekly  flow  through 
for  a  typical  monthly  flow  through  of 
18,000  gallons  corresponds  to 
approximately  200  gallons.  The  Agency 
included  this  requirement  because  it 
believes  that  the  additional  effort 
required  to  compute  a  weekly  loss  is 
justified  by  the  additional  confidence 
that  large  releases  will  be  detected 
quickly. 

The  Agency  is  not  aware  of  any 
research  that  suggests  an  optimum 
weekly  loss  standard.  However,  EPA 
believes  that  a  more  restrictive  weekly 
loss  standard  (e.g..  2  percent  of  the  flow 
through]  would  result  in  excessive  false 
alarms  because  of  the  unavoidable 
inaccuracies  associated  with  inventory 
measurements.  On  the  other  hand,  the 
Agency  believes  that  a  less  restrictive 
weekly  loss  standard  (e.g.,  10  percent  of 
the  flow  through]  would  allow  large 
releases  to  go  undetected  for  too  long. 
The  5  percent  standard  is  believed  to  be 
achievable  with  consistent  adherence  to 
the  industry-recommended  inventory 
reconciliation  practices.  EPA  also 
considered  including  a  daily  loss 
standard  in  today's  proposal,  but 
concluded  that  the  interpretation  of  a 
single  day's  reconciliation  is  better  left 
to  the  operator's  judgment  because  of 
the  many  potential  sources  of  error. 


The  probability  of  detection  and  the 
probability  of  false  alarms  for  the  above 
detection  thresholds  are  not  known,  but 
su^icient  data  exists  to  evaluate  and 
amend  performance  of  the  proposed 
inventory  reconciliation  performance 
requirements  before  the  rule  is  finalized. 
At  present,  EPA  is  proposing  to  follow 
recommended  industry  practices,  but 
requests  comments  and  information  on 
this  approach. 

(c)  Stored  Inventory  Measurement 
Accuracy  (Section  280.41(c)(2)(ii)). 
Today's  proposal  requires  that  the 
height  of  the  stored  product  be 
measured  to  a  0.125  inch  accuracy.  The 
Agency  believes  that  a  major  source  of 
error  in  manual  inventory  control 
practices  involves  measurement  of  the 
height  of  the  stored  product.  There  are 
many  reported  cases  of  operators  using 
improperly  calibrated  or  damaged 
gauging  poles,  of  operators  neglecting  to 
take  tank  level  readings  during  bad 
weather,  and  of  miscalculation  of  the 
stored  volume  from  the  tank  level 
reading.  Most  manual  gauging  poles  are 
calibrated  in  0.125  inch  increments. 
Therefore,  if  the  operator  adheres  to 
standard  industry  practices  in  the 
gauging  procedure,  greater  accuracy  can 
be  achieved  through  careful 
measurement  practices.  Although 
today's  proposal  does  not  require 
automatic  level  sensing  equipment,  the 
Agency  believes  that  they  too  can 
significantly  reduce  the  incidence  of 
errors  in  inventory  control. 

(d)  Delivery  Reconciliation  (Section 
280.41(c)(2)(iii)).  Another  limitation  in 
today's  proposal  is  that  product 
deliveries  must  be  reconciled  by 
measuring  the  tank  before  and  after 
each  delivery.  The  Agency  is  concerned 
that  neither  delivery  receipts  or  tank 
level  readings  taken  after  delivery  are 
consistently  accurate.  The  Agency  is 
therefore  requiring  that  they  be 
compared  to  each  other  to  increase 
confidence  that  actual  deliveries  are 
accurately  recorded. 

(e)  Drop  Tubes  (Section 
280.41(c)(2)(iv)).Today'B  proposal 
requires  that  deliveries  be  made  using  a 
drop  tube  that  extends  to  within  one 
foot  of  the  tank  bottom.  This  tube  is 
usually  attached  to  the  tank's  fill  pipe 
and  minimizes  the  surface  waves  during 
product  deliveries.  A  tank  that  is  not 
equipped  with  a  drop  tube  cannot  be 
accurately  measured  for  inventory  for 
several  hours  after  a  delivery,  making  it 
difficult  to  reconcile  the  delivery.  This 
appears  to  already  be  a  common 
practice  because  many  existing  UST 
systems  are  reported  to  be  already 
equipped  with  drop  tubes. 


(f)  Dispensing  Meters  (Section 
280.41(c)(2)(v)).  Today's  proposal 
requires  that  product  dispensing  be 
accurately  metered.  Accurate  metering 
of  product  withdrawals  is  essential  to 
inventory  control.  The  Agency  chose  the 
National  Conference  on  Weights  and 
Measures  standard  of  5  cubic  inches  for 
every  5  gallons  of  product  withdrawn. 
This  is  equivalent  to  0.6  percent;  which 
is  the  acceptable  tolerance  level  for 
retail  gasoline  dispensing  meters  that 
retail  gasoline  facilities  are  already 
required  to  meet.  However,  many  UST 
systems,  such  as  those  used  for  fleet 
service  or  farm  use,  are  not  metered  this 
accurately.  The  Agency  recognizes  that 
some  owners  and  operators  if  they 
choose  this  release  detection  method 
may  have  to  install  dispensing  meters, 
or  calibrate  their  existing  meters  to  meet 
this  requirement. 

(g)  Water  Detection  (Section 
280.41(c)(2)(vi)).  Today's  proposal  also 
requires  that  the  operator  check  for 
water  in  the  tank  at  least  every  30  days 
if  any  portion  of  the  tank  is  located  in 
water.  Ground  water  can  intrude 
through  a  hole  into  a  tank  if  it  is  at  least 
partially  below  the  water  table. 
Petroleum  products  are  less  dense  and 
immiscible  in  water,  so  incoming  water 
will  appear  at  the  bottom  of  the  tank. 
Generally,  with  manual  inventory 
controls,  the  operator  can  apply  a  water- 
sensitive  paste  to  the  end  of  the  gauge 
pole  to  determine  how  much  water  is  in 
the  tank.  (Automated  inventory 
measuring  equipment  is  also  available 
that  can  measure  the  presence  and  level 
of  water  in  the  bottom  of  an  UST 
system.] 

Water  can  also  enter  the  tank  through 
other  means  such  as  product  deliveries, 
but  the  presence  of  (or  rapid  increases 
in)  water  in  a  petroleum  UST  system 
could  result  from  ground-water  intrusion 
and  may  need  further  investigation  if  the 
UST  system  is  in  ground  water. 
Checking  for  wafer  in  the  tank  is 
recommended  by  the  American 
Petroleum  Institute's  Recommended 
Practice  1621  as  part  of  the  daily 
inventory  control  practice.  However,  the 
Agency  believes  that  for  release 
detection  purposes,  only  those  tanks 
that  are  in  ground  water  need  to  be 
checked  for  water,  and  that  the 
inspection  interval  need  only  be  every 
30  days.  A  recent  national  EPA  survey 
of  motor  fuel  tanks  found  that 
approximately  20  percent  of  the  UST 
systems  are  reported  to  be  at  least 
partially  located  within  ground  water. 

(h)  Issues  for  Public  Comment.  EPA  is 
seeking  public  comment  and 
performance-related  information 
regarding  the  use  of  manual  inventory 
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reconciliation  for  release  detection.  EPA 
is  particularly  interested  in  receiving 
comment  on  the  appropriateness  of  the 
limitations  proposed  for  the  use  of  the 
method.  Because  of  the  limited 
performance  data  concerning  the 
method,  EPA  has  had  to  develop  today's 
proposal  based  on  partial  information. 
Therefore,  EPA  is  specially  seeking 
information  regarding  the  field 
performance  of  manual  inventory 
controls  or  the  results  of  any  relevant 
performance  evaluation  studies.  The 
Agency  is  also  interested  in  receiving 
comment  and  information  concerning 
automatic  inventory  measurement/ 
reconciliation  equipment.  The  Agency  is 
considering  whether  it  should  be 
required  in  lieu  of  allowing  the  use  of 
manual  methods  of  inventory  control 
with  tank  tightness  testing  at  new  UST 
systems. 

In  addition  to  these  general  areas,  the 
Agency  is  interested  in  comments 
concerning  three  specific  issues.  The 
first  of  these  concerns  the  accuracy 
requirement  for  inventory 
reconciliations.  Accuracies  of  5  percent 
of  flow  through  on  a  weekly  basis  and 
0.5  percent  on  a  monthly  basis  are 
required  in  today's  proposal.  Should 
these  accuracy  values  be  increased  or 
decreased?  Should  they  be  expressed  as 
single  values  or  as  fractions  of  the  tank 
volume  instead  of  fractions  of  the  flow 
through?  Should  there  be  an  accuracy 
requirement  for  a  single  day's 
reconciliation? 

A  second  specific  issue  that  the  EPA 
is  interested  in  receiving  comment  on  is 
the  use  of  Inventory  control  without 
metered  dispensers.  A  1984  EPA 
Chemical  Advisory  provides  an 
inventory  control  procedure  for  non- 
metered  tanks.  In  this  method,  the  tank 
level  is  recorded  using  a  gauge  pole 
before  and  after  each  withdrawal  and 
delivery.  Changes  in  the  tank  level  are 
estimated  by  comparing  level  readings 
made  immediately  before  a  withdrawal 
to  the  reading  after  the  previous 
withdrawal.  These  differences  can  be 
accumulated  over  a  period  of  time  to 
calculate  a  loss  or  gain.  The  Agency  did 
not  allow  this  method  for  petroleum 
UST  systems  in  today's  proposal 
because  it  does  not  know  of  any  criteria 
that  can  be  used  with  this  method  to 
indicate  a  release.  The  Agency  also  does 
not  have  any  way  of  confirming  the 
accuracy  and  reliability  of  this  method 
and  seeks  comment  on  the  performance 
of  this  type  of  inventory  control  method 
and  whether  it  should  be  allowed  in  the 
final  regulations. 

EPA  is  also  interested  in  receiving 
comments  on  whether  inventory 
controls  should  be  required  at  all  UST 


systems  (where  it  is  feasible  to  apply) 
before  and  after  UST  owners  and 
operators  phase  in  release  detection 
over  a  3-  to  5-year  period  (the  phase-in 
of  release  detection  was  discussed 
eariier  in  this  preamble.  As  discussed 
eadier,  EPA  has  identified  several 
concerns  with  the  current  practice  of 
manual  inventory  controls  and  is 
doubtful  that  it  can  be  meaningfully 
applied  on  a  widespread  basis  without 
significant  increases  in  training  and 
technical  assistance.  Even  though 
numerous  state  UST  programs  require 
inventory  control,  today's  proposal  only 
requires  that  it  begin  within  3  to  5  years, 
and  only  if  tank  tightness  testing  is 
chosen  as  the  method  of  release 
detection.  EPA  believes  that  application 
of  the  general  phase-in  schedule  to 
indude  inventory  controls  will  provide 
the  regulated  community  with  sufficient 
time  to  develop  and  implement  the 
expertise  and  training  necessary  to 
ensure  manual  inventory  requirements 
are  carried  out  in  a  reliable  way.  EPA 
considered  requiring  a  more  rapid 
application  of  inventory  controls  at  all 
UST  systems  (where  it  is  feasible)  than 
is  proposed  for  the  other  methods  of 
release  detection,  but  is  concerned  that 
widespread  implementation  problems 
will  result  because  of  the  labor-intensive 
nature  of  the  metiiod  and  the  significant 
improvements  and  training  that  will  be 
necessary  to  ensure  sound  practices  are 
followed.  The  Agency  solicits  comment 
and  information  on  this  issue,  including 
whether  inventory  controls  would 
provide  significant  benefits  and 
improvements  in  environmental 
protection  if  required  at  all  UST  systems 
where  it  is  feasible. 

b.  Testing  or  Monitoring  for  Vapors 
Within  the  Soil  Gas  of  the  Excavation 
Area  (Section  280.41(d)) 

Liquid  hydrocarbon  and  other  volatile 
products  will  vaporize  when  released 
into  the  soil  surrounding  the  UST 
system.  Today's  proposal  in  280.41(d) 
allows  the  use  of  a  monitoring  method 
that  samples  the  soil  gas  in  the 
excavation  area  surrounding  the  UST 
system  to  detect  the  presence  of  vapors 
that  result  from  such  releases. 

The  use  of  soil  vapor  monitoring  for 
UST  system  release  detection  is  very 
reoenL  Therefore,  only  limited 
information  and  experience  exists  with 
vapor  sensors  used  in  this  capacity. 
However,  vapor  monitoring  has  been 
used  for  other  purposes  for  a  number  of 
years,  such  as  for  industrial  safety  and 
ground-water  plume  mapping.  As  a 
result,  a  wide  variety  of  vapor  detection 
devices  are  available. 

Commercially-available,  manually 
operated  devices  use  several  operating 


prindpfes.  induding  flame  ionization, 
gas  chromatography,  infrared 
absorbtion,  and  photo-ionization. 
Permanently  installed  continuous 
sensors  use  several  operating  principles, 
including  catalytic  combustion, 
diffiision.  solid  state  semi-conductors, 
and  product  permeable  materials. 
Although  there  is  little  documented 
performance  data  for  the  wide  range  of 
vapor  detection  equipment  that  is 
commercially  available  for  release 
detection,  many  of  these  devices  are 
expected  to  be  able  to  detect  very  small 
concentrations.  (EPA  has  already  begun 
a  survey  of  available  methods  to 
validate  information  obtained  horn 
vendors.)  For  example,  portable  gas 
chromatographs  can  detect  and  identify 
compounds  in  the  parts  per  billion 
range;  photo-ionization  devices  in  the 
parts  per  million  range.  The  limiting 
factor  in  the  systems'  accuracy  is  more 
likely  to  be  the  design  and  placement  of 
sensors  in  wells  so  as  to  intercept 
vapors,  and  the  capability  of  the  release 
detection  equipment  to  interpret 
correctly  the  same  readings,  rather  than 
the  sensors'  sensitivity  in  detecting 
them. 

In  evaluating  the  use  of  this  method, 
the  Agency  had  to  consider  the  present 
lack  of  information  concerning  sensor 
capabilities  and  the  characteristics  of 
vapor  transport  in  the  unsaturated  zone 
under  various  conditions.  Likewise,  the 
Agency  had  to  consider  the 
uncertainties  assodated  with 
interpreting  the  meaning  of  vapor  gas 
measurements  at  sites  where  significant 
previous  contamination  levels  exist  in 
the  form  of  background  interferences. 
Although  EPA  is  currently  undertaking 
several  studies  to  better  characterize 
these  processes,  only  preliminary  results 
will  likely  be  available  in  some  areas  by 
the  time  EPA  develops  a  final  rule.  Thus, 
the  Agency  considered  rejecting  the  use 
of  this  method  for  release  detection 
purposes  until  many  of  these  technical 
issues  are  settled. 

However,  EPA  has  concluded  that  this 
method  of  leak  detection  may  be 
usefully  applied  in  a  manner  that  will 
detect  releases  if  used  within  certain 
limitations.  Limited  data  based  on 
practical  field  experience  suggests  that 
the  vapor  levels  in  the  excavation  zone 
will  rapidly  and  dramatically  increase 
when  a  release  of  a  highly  volatile  liquid 
(for  example,  gasoline)  occurs.  One 
study  found  that  when  fuel  samples 
were  introduced  at  10  feet  below  the 
ground  surface,  trace  quantities  of 
vapors  were  detected  at  the  surface 
within  10  hours.  Vendors  of  these 
devices  widely  claim  that  vapor  levels 
jump  to  3.000  to  12.000  ppm  when 
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gasoline  releases  into  the  excavation 
area.  Therefore,  today's  proposal 
provides  several  important  limitations 
on  the  use  of  this  method  that,  when 
combined  with  corrective  action  of 
releases  that  are  detected  in  the  UST 
excavation  area,  are  expected  to 
effectively  minimize  potential  adverse 
impacts  to  ground  water. 

Several  primary  limitations  on  the  use 
of  soil  vapor  monitoring  for  release 
detection  are  being  proposed  today: 

•  The  backfill  must  be  sufficiently 
porous  to  allow  diffusion  of  vapors 
readily  into  the  excavation  area; 

•  The  released  liquid  must  be 
sufficiently  volatile  to  result  in 
detectable  vapor  levels; 

•  The  measurement  of  soil  gas 
contamination  must  not  be  rendered 
inoperative  by  ground  water,  rainfall  or 
flood  conditions  so  that  releases  carmot 
be  detected  for  more  than  30  days; 

•  The  level  of  background  vapor 
contamination  must  not  interfere  with 
the  detection  of  releases  from  the  UST 
system,  and  cannot  be  greater  than  500 
ppm  of  total  hydrocarbons  as  measured 
in  the  soil  gas; 

•  The  monitoring  equipment  must  be 
capable  of  being  pre-set  to  detect  the 
type  of  regulated  substance  stored  in  the 
tank  system  at  significant  levels  above 
background  contamination  in  the 
excavation  area; 

•  The  monitoring  well  network 
(including  the  number  and  location  of 
monitoring  wells]  must  be  designed  to 
detect  a  release  from  any  portion  of  the 
UST  system  in  the  excavation  area,  and 
be  based  on  an  assessment  of  the 
conditions  immediately  surrounding  the 
UST  system;  and 

•  All  monitoring  wells  open  to  outside 
access  must  be  clearly  marked  for  their 
purpose  and  secured  from  unauthorized 
entry. 

Each  of  these  limitations  is  discussed 
in  more  detail  below. 

(1)  Porous  Backfill  in  the  Excavation 
Area  (Section  280.41(d)(1)).  Today's 
proposal  limits  the  use  of  this  method  of 
release  detection  to  UST  excavation 
areas  that  have  sufficient  porosity  for 
the  diffusion  of  vapors  from  releases  to 
the  monitoring  wells  in  the  excavation 
area.  As  previously  mentioned,  EPA  has 
recently  begun  the  study  of 
characteristics  of  vapor  transport  in  the 
unsaturated  zone.  However,  rapid 
transport  of  vapors  would  occur  in  many 
of  the  types  of  backfill  that  are  used 
when  proper  installation  procedures  are 
followed  (e.g.,  use  of  pea  gravel,  sand, 
crushed  rock).  Therefore,  this  proposed 
limitation  is  intended  to  exclude  the  use 
of  this  method  at  existing  UST  systems 
where  soil  removed  from  the  excavation 
area  was  simply  placed  back  at  the  time 


of  installation,  particularly  if  less  than 
the  most  porous  types  of  soil  were  used. 
The  Agency  is  less  confident  that  vapor 
detection  will  work  as  reliably  under 
conditions  where  the  soil  gases  might  be 
just  as  likely  to  diffuse  into  the 
surrounding  soils  as  into  the  other  parts 
of  the  excavation  area  itself;  such  as 
excavation  areas  refilled  with  native 
surrounding  soils  or  at  sites  with 
previous  man-made  disruptions  (for 
example,  pipeline  conduits  and 
foundations)  within  or  beside  the 
excavation  area.  The  Agency  suspects 
that  many  older  installations  will  not  be 
able  to  meet  this  limitation.  Newer 
installations  will  generally  be 
surrounded  by  porous  soils  if 
recommended  good  installation 
practices  were  followed. 

(2)  The  Volatility  of  the  Liquid  Stored 
(Section  280.41(d)(2)).  Liquids  volatilize 
at  different  rates  and.  thus,  intrinsically 
make  available  different  concentrations 
of  vapor  gases  for  detection  when  a 
release  occurs.  Gasoline  and  many  other 
petroleum  products  and  solvents  contain 
highly  volatile  components  that  are 
expected  to  produce  high  levels  of 
vapors  in  the  excavation  area  as  a  result 
of  a  release.  Other  substances,  such  as 
diesel  fuels  or  heating  oils,  have  a  much 
lower  volatility  and  will  produce  a  much 
lower  level  of  vapors  as  a  result  of  a 
release.  Today's  proposal  includes  a 
general  performance  standard  that 
limits  the  use  of  this  method  to  UST 
systems  storing  liquids  that  are 
sufficiently  volatile  to  be  detected  by 
the  device  and  sampling  method 
employed. 

Sampling  of  gases  may  be  either 
active  (e.g..  a  soil  gas  sample  is  sucked 
through  tubing  to  a  central  detection 
device)  or  passive  (the  gas  travels 
unassisted  based  on  the  natural  rate  of 
diffusion  through  the  excavation  soil  to 
the  sensor).  Thus,  passive  systems  of 
vapor  detection  are  expected  to  be  less 
likely  to  meet  this  criterion,  particularly 
with  the  less  volatile  substances  (e.g., 
diesel  fuels),  than  the  more  active 
sampling  devices  that  mechanically 
draw  soil  gases  towards  the  sensors.  In 
general,  the  passive  detectors  may  also 
need  to  be  set  to  detect  lower 
concentrations  of  vapors  than  the  active 
sampling  sensors,  and  also  may  need  to 
have  more  monitoring  sensors  to  be  able 
to  detect  the  volatilized  gases  from  a 
release  into  the  excavation  area. 

EPA  expects  that  the  determination  of 
whether  releases  of  the  product  stored 
in  the  UST  will  be  reliably  detected  by  a 
particular  network  of  sensors  is 
necessarily  a  site-by-site  determination 
and  cannot  be  specified  for  all  sites  in 
regulation.  The  volatility  of  the 
substance,  the  type  of  backfill  in  the 


excavation  area,  the  type  of  sampling 
device  used  (active  or  passive),  as  well 
as  the  location  and  number  of  wells 
employed  must  all  be  considered 
together  to  determine  if  this  limitation 
can  be  met  at  the  site. 

Today's  general  standard  is  intended 
to  provide  state  and  local  governments 
and  the  regulated  community  the 
flexibility  to  design  systems  that  are 
appropriate  to  the  particular  excavation 
area,  the  tank  system  configurations, 
and  the  substances  stored.  EPA  has 
initiated  several  studies  that  will  more 
completely  characterize  these  factors 
and  how  they  need  to  be  considered.  If 
the  Agency  decides  to  allow  this  method 
of  release  detection  in  the  final  rule, 
guidance  will  be  provided  on  how  to 
assure  this  limitation  is  met. 

(3)  A  voidance  of  Other  Interferences 
(Section  280.41(d)(3)).  EPA  is  today 
proposing  a  general  performance 
standard  that  requires  vapor  monitoring 
be  used  only  where  ground  water, 
rainfall,  or  soil  moisture  will  not  render 
the  monitoring  technique  inoperative  so 
that  a  release  could  go  undetected  for 
more  than  30  days.  This  limitation  is 
intended  to  ensure  that  the  owner  and 
operator  applies  this  method  at  a 
particular  site  only  after  determining 
there  are  no  interferences  that  could 
render  this  method  of  monitoring  useless 
for  release  detection  purposes  over 
extended  periods  of  time.  Vapor 
monitoring  sensors  must  not  be  located 
in  the  excavation  area  where  they 
would  be  subject  to  inundation  by  a  high 
water  table.  Also,  at  sites  located  in 
areas  prone  to  flooding  for  extended 
periods  of  time,  this  method  would  not 
work  and  is  insufficient  for  release 
detection  purposes.  A  site  located  in  a 
25-year  flood  plain,  for  example,  may 
not  be  able  to  make  use  of  this  method 
of  detection  if  it  is  located  in  the 
excavation  area  such  that  it  could  be 
inundated  by  these  flood  waters  for 
more  than  30  days.  Finally,  in  locations 
where  heavy  and  continuous  levels  of 
precipitation  are  common,  the  type  of 
monitoring  method  chosen,  including  the 
location  of  wells,  would  have  to  be  able 
to  detect  soil  vapor  contaminants  under 
these  conditions  at  least  every  30  days. 
The  adequacy  of  detection  performance 
under  frozen  topsoil  conditions  should 
also  be  considered. 

(4)  Background  Contamination  and 
the  Capability  of  Vapor  Monitoring 
Equipment  (Section  280.41(d)(4)).  Today 
EPA  is  proposing  to  limit  the  use  of 
external  vapor  monitoring  methods  to 
sites  that  have  relatively  low  levels  of 
background  concentrations  of 
hydrocarbons  to  prevent  an  excessive 
number  of  false  alarms  and  false 
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negatives  (leaks  not  being  detected). 
Previous  contamination  from  surface 
spills  and  leaks  can  contaminate  the  soil 
and  ground  water  to  the  point  where 
small,  slowly  developing  leaks  may  be 
difficult  to  detect.  Natural  factors  such 
as  fluctuating  barometric  pressure, 
temperature,  soil  moisture  content, 
methane,  microbial  activity  and  ground- 
water elevation  and  direction  are 
believed  to  contribute  to  fluctuations  in 
contaminant  levels  that  are  measured  by 
external  leak  detection  methods  at 
previously  contaminated  sites.  The 
Agency  has  sought  to  develop  a 
standard  for  when  existing 
contamination  is  so  high  as  to  prevent 
the  selection  and  use  of  vapor 
monitoring  methods  as  an  option  in 
detecting  new  leaks  or  spills. 

There  appears  to  be  very  little 
experience  with  applying  vapor 
monitoring  to  hazardous  substances. 
The  proposed  wording  in  280.41(d)(4] 
requires  that  the  level  of  background 
contamination  not  interfere  with  the 
detection  of  release.  This  general 
performance  standard  establishes  the 
limitation  that  all  volatile  hazardous 
substances  are,  in  a  similar  manner, 
masked  by  the  same  background 
interferences  as  are  volatile  petroleum 
products  when  they  are  subject  to  vapor 
monitoring  in  the  excavation  area.  This 
general  standard  is  intended  to  make  it 
clear  that  with  the  use  of  this  type  of 
method,  it  is  incumbent  upon  the  owner 
and  operator  to  determine  how  the 
problem  of  background  concentration 
will  be  adequately  controlled  given  the 
sensitivity  of  the  equipment  used,  the 
volatility  of  the  substance  stored,  and 
the  background  level  (if  any)  of 
contamination  at  the  site's  excavation 
area. 

Today  EPA  is  proposing  to  limit  the 
use  of  this  method  to  sites  that  have  a 
background  concentration  of  vapors  in 
the  excavation  area  of  no  more  than  500 
ppm  of  total  hydrocarbons.  This 
requirement  stems  in  part  from  EPA's 
concerns  about  the  interferences  that 
are  posed  to  this  detection  method  by 
background  vapor  concentrations  from 
prior  releases;  for  example,  available 
field  data  suggest  that  background  vapor 
concentrations  in  the  excavation  areas 
at  existing  retail  gasoline  stations  may 
range  from  essentially  zero  to  300,000 
ppm.  EPA  is  planning  a  field  monitoring 
program  to  better  characterize 
background  vapor  concentrations. 
However,  it  is  expected  that  there  will 
often  be  some  background 
concentrations  of  vapor  contamination 
in  the  excavation  areas  surrounding 
many  UST  systems  that  stem  from  an 


accumulation  of  small  spills  as  a  result 
of  past  poor  housekeeping  practices. 

The  proposed  requirement  is  also 
based  upon  consideration  of  the  unlikely 
event  of  a  release  occurring  that 
adversely  affects  human  health  and  the 
environment  while  the  background 
concentration  of  total  hydrocarbons  in 
the  excavation  area  remains  below  500 
ppm.  As  stated  earlier,  vapor  detection 
sensors  are  believed  to  be  very  sensitive 
for  use  in  monitoring  for  releases 
because  they  use  the  phenomenon  that 
volatile  liquids  such  as  gasoline  will,  in 
a  porous  soil  medium  such  as  sand, 
rapidly  volatilize  and  spread  out  through 
diffusion  in  the  soil  at  high  vapor 
conc«itrations  that  are  relatively 
distant  from  the  source  of 
contamination.  EPA  has  documented 
cases  where  vapors  traveled  hundreds 
of  feet  underground  from  the  location  of 
the  volatile  liquid  that  was  released 
underground.  Vapors  have  been  noted  in 
many  cases  to  travel  much  farther  than 
the  liquids  released  underground,  though 
not  necessarily  in  the  same  direction. 
With  an  ongoing  release  (a  leaking  tank 
or  pipe)  or  a  large  spill,  soil  gas  vapor 
concentrations  will  generally  increase  to 
high  levels  in  the  presence  of  this 
continuing  source  of  volatile  hquid  in 
the  excavation  area.  With  small  spills  of 
limited  volume  (for  example  the 
accuiBulation  of  many  small  spills  from 
sloppy  past  practices),  similar  to  the 
evaporation  of  liquid  gasoline  above 
ground,  the  volatilization/diffusion 
process  will  continue  underground  until 
the  original  release  volume  has  almost 
entirely  evaporated — except  for  residual 
amounts  that  become  bound  to  the  soil. 
Thus,  a  low  background  contamination 
vapor  level  in  the  soil  gas  of  the  porous 
soil  medium  that  typically  surrounds  an 
UST  system  in  the  excavation  area  is  a 
good  indication  that  no  recently 
released  liquids  are  available  nearby  to 
be  volatilized. 

By  setting  today's  proposed  standard 
at  a  maximum  background 
concentration  of  500  ppm  of  total 
hydrocarbons  in  the  soil  gas  of  the 
excavation  area,  EPA  intends  to  not 
allow  vapor  monitoring  at  sites  with 
higher  background  concentrations  (for 
example,  1000  ppm)  that  might,  under 
some  circumstances  such  as  improper 
well  placement,  result  in  a  release  going 
undetected  because  it  was  masked  by 
pre-established  contamination  levels. 
The  level  proposed  today  may  actually 
be  m«ch  lower  than  could  be  tolerated 
by  available  vapor  monitoring  methods 
for  purposes  of  detecting  releases  into 
an  UST  excavation  area.  A  release  of  a 
volatile  liquid  into  an  excavation  area 
constructed  according  to  current 


recommended  practices  is  reported  (by 
vendors  of  this  equipment  and  some 
local  officials  already  allowing  it)  to 
diffuse  rapidly  through  the  excavation 
area  soils  at  much  higher  concentrations 
than  1000  ppm.  However,  particularly  at 
background  soil  gas  vapor 
concentrations  of  higher  than  500  ppm, 
the  Agency  is  concerned  that  an  UST 
site  might  already  have  a  need  to 
undertake  corrective  action  in 
accordance  with  Subparts  F  and  G  of 
today's  proposed  rule. 

The  Agency  also  considered  setting 
the  maximum  allowed  level  of  soil  gas 
background  contamination  much  lower, 
for  example,  at  a  concentration  of  100 
ppm  total  hydrocarbons.  At  this  lower 
threshold  level,  however,  the  Agency  is 
concerned  that  measured  concentrations 
of  total  organic  hydrocarbons  in  the  soil 
gas  of  the  excavation  area  can  fluctuate 
widely  due  to:  (1)  Small  amounts  of 
residual  liquid  contamination  bound  to 
the  soil  that  can  volatilize  when  the 
barometric  pressure  lowers;  (2)  a  rise  in 
the  nearby  water  table  that  frees  some 
residual  contamination  previously 
bound  within  the  soil  matrix  that  then 
volatilizes;  (3)  a  new  surface  spill,  even 
a  very  small  one;  or  (4)  the  impacts  of 
several  other  factors  currently  under 
study  by  the  Agency  but  not  completely 
understood  yet.  Because  of  such  factors, 
EPA  believes  setting  the  background 
standard  at  100  ppm  in  the  soil  gas  of 
the  excavation  area  would  virtually 
eliminate  the  use  of  this  method  of 
monitoring  at  existing  sites  because  the 
number  of  false  positives  would  be 
unacceptably  high.  This  low  background 
level  was  not  chosen  also  because  it  is 
not  believed  to  be  necessary  for 
assuring  that  a  release  of  volatile  liquids 
in  the  excavation  area  will  be  detected. 
For  example,  liquids  present  in  the  soil 
of  the  excavation  area  at  concentrations 
below  100  ppm  of  total  organic 
hydrocarbons  (that  have  not  yet 
completely  volatilized)  are  expected  to 
result  in  concentrations  of  total 
hydrocarbons  in  the  soil  gas  that  are 
much  higher  than  100-500  ppm.  Thus, 
this  approach  coincides  with  EPA's 
proposed  requirements  on  release 
reporting,  discussed  later  in  this 
Preamble,  that  requires  reporting  of  all 
soil  contamination  that  is  greater  than 
100  ppm  oi  total  hydrocarbons. 

The  Agency  is  aware  that  some 
methods,  such  as  the  use  of  tracers  in 
the  tank,  may  permit  external  leak 
detection  monitoring  to  be  used  at 
existing  sites  with  relatively  high 
background  concentrations  of 
hydrocarbons.  Careful  selection  of  the 
sensor,  design  of  the  monitoring 
network,  and  manner  in  which  the  data 
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is  interpreted  from  external  leak 
detection  methods  may  allow  their  use 
at  sites  where  previous  contamination 
has  occurred.  The  Agency  does  not  seek 
to  limit  the  development  or  use  of  these 
methods  at  sites  with  previous 
contamination. 

The  Agency  seeks  to  encourage  the 
use  of  vapor  monitoring  so  as  to  assure 
accurate  and  early  detection  of  leaks; 
however,  it  may  be  necessary  in  the 
final  rule  to  limit  the  use  of  the  method 
through  the  establishment  of  not  a  single 
background  contamination  value  (500 
ppm  TOH)  but  ranges  of  contaminant 
levels  where  the  use  of  vapor  monitoring 
may  be  preferred,  marginal,  or 
unacceptable.  Data  from  soil-gas 
measurements  or  soil  cores,  made 
during  the  site  characterization  effort 
may  be  used  to  assess  the  applicability 
of  a  particular  vapor  monitoring  system. 
Factors  such  as  seasonal  variability, 
network  design,  and  method  selection, 
which  are  known  to  affect  soil-core  and 
soil-gas  measurement  data,  are 
presumed  to  be  less  important  in  the 
measurement  of  existing  contaminant 
concentrations  at  sites  when  ranges  of 
background  concentrations  are  used  to 
predict  the  accuracy  and  reliability  of  a 
vapor  monitoring  system  at  a  particular 
site.  Comments  are  solicited  on  this 
approach  as  well  as  on  the  procedures 
to  be  used  in  reporting  data  on  existing 
contaminant  concentrations.  What 
ranges  can  be  established  to  limit  the 
use  of  external  leak  detection  at 
existing,  previously  contaminated  sites? 

Another  alternative  to  the 
establishment  of  a  standard,  or  ranges, 
to  limit  the  use  of  vapor  monitoring  at 
sites  with  relatively  high  background 
levels  of  contaminants  is  the  on-site 
calibration  of  a  vapor  monitoring  system 
with  a  small,  controlled  release  of  a 
volatile  tracer.  Such  a  test  would 
provide  an  estimate  for  the  amount  of 
product  that  could  be  detected  from  a 
leaking  tank  and  the  time  that  would  be 
required  for  the  leak  to  be  detected. 
Such  an  approach  would  be  particularly 
useful  in  setting  the  alarm  level  for  an 
external  vapor  monitoring  system. 
However,  future  research  is  required 
before  the  Agency  can  provide  technical 
guidance  on  this  approach  for  assessing 
the  performance  of  vapor  monitoring 
equipment  Comments  are  solicited  on 
this  concept 

(5)  Must  Be  Capable  of  Being  PreSet 
To  Detect  the  Type  of  Substance  Stored 
at  Significant  Levels  Above  Background 
in  the  Excavation  Area  [Section 
280.41(d)(5)).  In  developing  today's 
proposal  for  vapor  monitoring  methods, 
EPA  also  considered  proposing  a 
threshold  sensitivity  requirement  For 


example,  devices  that  are  designed  to 
detect  only  the  explosive  limits  of 
hydrocarbon  vapors  would  not  be  able 
to  meet  the  requirements  proposed 
today.  However,  as  mentioned 
previously,  some  devices  are  available 
that  can  detect  concentrations  of 
contaminants  in  soil  gas  in  the  parts  per 
billion  range.  EPA  has  proposed  that  the 
monitoring  device  used  must  be  able  to 
detect  the  background  concentration 
level  in  the  excavation  area  (which  must 
be  less  than  500  ppm  of  total  organic 
hydrocarbons)  and  ''any  significant 
increases"  above  it.  TYxe  determination 
of  what  constitutes  a  "significant 
increase"  for  detection  purposes  will 
depend  in  part  on  what  is  the 
background  level  in  the  excavation  area 
and  the  volatility  of  the  substance 
stored  in  the  UST  system.  A  small 
increase  over  the  background  level 
would  have  more  significance  for  lower 
volatility  substances  such  as  fuel  oil 
than  it  would  for  highly  volatile 
substances  such  as  gasoline. 

What  is  "significant"  may  also  differ 
between  passive  and  active  vapor 
monitoring  methods,  with  smaller 
increases  having  more  significance  for 
passive  methods  that  require  vapors  to 
reach  the  sensors  through  the  process  of 
diffusion.  Such  small  increases  have  less 
importance  with  methods  that  advect 
(mechanically  pull]  vapors  to  the 
monitoring  sensors  through  suction, 
unless  an  increase  in  the  level  continues 
over  time.  Today's  minimum 
requirements  for  at  least  one 
measurement  at  each  sensor  every  30 
days  will  result  in  numerous  readings 
that  could  be  evaluated  to  determine 
whether  such  increasing  concentrations 
over  time  represent  a  statistically 
significant  trend. 

EPA  believes  that  evaluation  of  soil 
gas  concentrations  over  time  will 
identify  the  trends  that  will  define  a 
signiRcant  increase.  Such  trend  analysis 
may  reveal  unabated  increases  in 
concentrations  that  provide  clear 
evidence  of  a  release.  The  Agency  has 
initiated  several  studies  concerned  with 
environmental  monitoring  techniques. 
The  results  of  these  efforts  are  expected 
to  be  provided  in  guidance  that  will 
further  explain  how  trend  analysis 
should  be  used  to  determine  whether  an 
increase  is  actually  significant  or  not. 
For  example,  any  rapid  and  dramatic 
jump  in  concentration  levels  in  the 
excavation  area  soil  gas  above  the 
maximum  background  level  of  500  ppm 
may  be  considered  significant,  for 
example,  a  measured  jump  to  1000  ppm 
of  total  organic  hydrocarbons. 

In  today's  proposal,  the  background 
standard  against  which  a  "significant 


increase"  is  judged  is  expressed  in  terms 
of  a  volumetric  concentration  of  total 
organic  hydrocarbons.  This  reference 
standard  was  chosen  because  it  is  a 
common  measurement  that  can  be  made 
for  all  volatile  substances.  Vapor 
monitoring  sensors  can  also  be  designed 
to  detect  particular  constituents  (such  as 
benzene,  xylene,  and  toluene)  or  volatile 
organic  compounds  (VOCs)  in  general 
The  determination  of  what  is  measured 
can  significantly  affect  the  way 
measurements  are  performed.  For 
example,  VOCs  (including  benzene) 
make  up  a  small  portion  of  the  total 
hydrocarbons  in  gasoline.  Therefore, 
equally  effective  monitoring  would  have 
to  take  place  at  proportionately  lower 
concentrations  for  these  other 
substances  to  assure  that  rapid 
detection  would  take  place  (for  example, 
benzene  at  5  ppm  and  VOCs  at  125 
ppm).  Likewise,  VOCs  would  tend  to 
evaporate  and  diffuse  very  rapidly  while 
the  total  hyrdocarbon  measurement 
would  be  relatively  slower  to  diminish 
through  the  volatilization/diffusion 
process.  Thus,  monitoring  for  benzene  at 
low  levels  could  miss  very  high 
concentrations  of  total  hydrocarbons  in 
the  excavation  area  that  are  the  result  of 
large  old  leaks  or  spills  where  the 
passage  of  time  has  allowed  the  "light 
ends"  of  the  product  (e.g..  benzene, 
toluene  and  xylene)  to  evaporate  and 
move  away  through  diffusion. 

Today's  proposal  is  in  terms  of  a  total 
organic  hydrocarbon  measurement  in 
the  soil  gas  because  it  is  believed  to  be  a 
more  thorough  test  of  the  condition  of 
the  environment.  It  is  at  a  higher  level 
than  corresponding  values  for  benzene 
or  VOCs  because  it  measures  the 
complete  volatile  fraction  of  a  released 
regulated  substance.  For  example,  small 
concentrations  of  petroleum  in  the  soil 
are  generally  going  to  produce  high 
levels  in  the  soil  gas  because  of  the 
volatility  of  hydrocarbons.  Thus,  EPA 
believes  that  500  ppm  total 
hydrocarbons  found  in  the  soil  gas  will 
be  indicative  of  a  much  smaller 
concentration  (e.g.,  50  ppm)  of  total 
hydrocarbons  in  the  soil  or  ground 
water. 

(6)  Sensor  and  Weil  Network  Based 
on  Assessment  of  the  Excavation  Area 
(Section  28a41(d)(6)).  The  number,  type, 
and  locations  of  sensors  or  wells  in  the 
excavation  zone  are  important  elements 
in  the  success  or  failure  of  vapor 
monitoring  to  reliably  and  rapidly  detect 
releases.  EPA  considered  the  need  to 
develop  design  requirements,  such  as 
the  number  and  location  of  wells  and 
their  construction  requirements. 
However,  a  general  performance 
standard  was  proposed  instead  becau8<> 
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the  optimum  design  of  any  given  vapor 
monitoring  system  is  based  on  the 
consideration  of  several  site-speciHc 
factors,  such  as  the  type  of  soils  in  the 
excavation  area;  the  level  of  the 
background  contamination  in  the  soil 
gas;  the  location  of  the  water  table;  the 
size,  number,  and  configuration  of  the 
tanks;  the  volitility  of  substance  stored; 
and  the  type  and  location  of  monitoring 
devices  used  (e.g.,  passive  or  active, 
periodic  or  continuous  sampling). 
Therefore,  the  performance  standard 
simply  requires  that  a  monitoring  well 
network  be  designed  that  is  capable  of 
intercepting  the  vapors  resulting  from 
any  release  of  the  regulated  substance 
stored  at  that  particular  site.  To  comply 
with  this  requirement,  a  brief 
assessment  of  the  factors  mentioned 
above  will  be  necessary  to  determine 
how  many  sensors  or  wells  are  needed, 
including  their  design  and  location.  EPA 
has  initiated  research  into  the  factors 
that  impact  monitoring  well  network 
design  and  will  provide  guidance  in  this 
area  if  vapor  monitoring  wells  are 
allowed  under  the  final  rules.  (See 
General  Requirements  section  for  more 
details  concerning  site  assessments, 
well  networks,  sensor  capabilities,  and 
data  analysis;  all  are  topics  on  which 
the  Agency  is  today  seeking  comment 
and  information.) 

This  limitation  is  also  intended  to 
ensure  that  all  detection  takes  place 
within  the  excavation  area.  Vendors  of 
these  devices  commonly  report  that  they 
should  be  used  within  the  excavation 
area  and  local  officials  contacted  by 
EPA  who  allow  the  use  of  this  method 
have  reported  that  this  is  a  requirement 
they  commonly  employ  to  ensure  more 
reliable  release  detection.  Therefore, 
because  of  present  limitations 
concerning  data  on  soil  vapor  transport 
and  the  likelihood  that  vapors  will 
disperse  more  quickly  in  the  excavation 
area  than  in  the  surrounding 
undisturbed  native  soils,  EPA  has 
proposed  limiting  the  use  of  vapor 
monitoring  to  within  the  excavation 
area. 

(7)  Marking  Monitoring  Wells  and 
Securing  from  Tampering  (Section 
280.41(d)(7)).  The  final  condition 
proposed  for  this  method  of  release 
detection  is  that  all  monitoring  wells  be 
clearly  marked  and  closed  to  outside 
access  and  tampering.  This  marking 
should  make  it  distinct  in  appearance 
from  that  of  the  fill  pipe.  EPA  has  been 
informed  by  state,  local,  and  industry 
officials  about  incidents  where,  for 
example,  product  deliveries  have  been 
inadvertently  introduced  into  monitoring 
wells.  EPA  is  concerned  that  such 
incidents  could  increase  with  today's 


proposed  requirement  that  all  vapor 
monitoring  wells  be  located  within  the 
excavation  area  of  the  UST  system.  This 
proposal  could  also  result  in  the 
placement  of  wells  in  close  proximity  to 
the  tank  fill  port. 

The  requirement  that  monitoring  wells 
be  marked  and  secured  from  tampering 
can  be  met  by  simply  locking  well  ports 
to  prevent  unauthorized  outside  entry 
and  marking  them  as  "observation 
wells."  Care  should  be  taken  to  not 
mark  them  with  a  color  that  signiHes  a 
nil  pott  under  the  marking  systems  now 
prevalent  in  the  retail  gasoline 
marketing  industry  (as  recommended  by 
the  American  Petroleum  Institute). 

(8j  ksues  for  Public  Comment. 
Because  of  the  limited  experience  with 
vapor  monitoring  as  a  release  detection 
method,  EPA  is  requesting  comment  on 
the  appropriateness  of  each  of  the 
proposed  requirements  and  standards, 
with  supporting  data  and  studies  where 
available.  Comments  and  information 
on  detection  limits,  probabilities  of 
detection  and  false  alarms  for  various 
equipment,  as  well  as  on  the 
appropriateness  of  every  30-day 
sampling  using  vapor  monitoring  is  also 
sohcited.  EPA  is  especially  interested  in 
receiving  information  regarding  the  Held 
performance  of  vapor  sensors  in 
detecting  releases  from  underground 
storage  tanks.  The  Agency  requests 
comments  specifically  on  whether  the 
use  of  this  technology  should  be  limited 
at  existing  UST  systems.  Information 
and  comments  concerning  the 
applicability  and  rehability  of  passive 
versus  active  vapor  monitoring/ 
sampling  methods  is  requested. 

The  Agency  requests  public  comment 
and  available  information,  including 
summaries  of  field  experiences,  that 
would  provide  an  indication  of  what 
constitutes  an  appropriate  maximum 
background  concentration  and  what 
constitutes  a  significant  increase  above 
background  levels  of  contamination  in 
the  soil  gas  of  the  excavation  area.  For 
example,  at  an  UST  storing  gasoline 
would  an  increase  of  100  ppm,  200  ppm, 
400  ppm.  or  1000  ppm  total 
hydrocarbons  in  the  excavation  area 
constitute  a  significant  increase  for 
release  detection  purposes?  Are  there 
advantages  and  disadvantages  in  the 
selection  of  the  specific  components  of 
the  soil  gas  to  be  measured  (specific 
constituents,  volatile  organic 
compounds,  total  organic  hydrocarbons) 
and  should  it  vary  for  use  in  release 
detection  versus  the  cleanup  of 
releases? 

The  measurement  of  hydrocarbons,  or 
organic  solvents  in  the  soil-gas,  soil,  and 
ground-water  is  a  difficult  process  with 


the  sampling  and  analytical  methods 
being  important  factors.  Standards  are 
in  various  stages  of  development  for 
many  aspects  of  an  on-going  EPA  site 
characterization  study  involving  the 
measurement  of  organics.  Soil-gas 
measurements  may  be  made  with  a 
variety  of  methods  some  of  which  will 
identify  individual  constitutents  in  a 
complex  mixture  of  hydrocarbons,  e.g.. 
gas  chromatographic  analysis.  Some 
measurements  include  methane  while 
others  exclude  this  naturally  occurring 
constitutent.  Should  soil-gas  data  used 
to  characterize  existing  contamination 
at  a  site  be  reported  in  terms  of  ppm 
total  hydrocarbons,  or  should  some 
constitutents  such  as  methane  be 
reported  separately?  Should  the  imits  be 
in  terms  of  ppm,  or  micrograms  per 
cubic  meter  with  respect  to  methane, 
benzene  or  some  other  standard? 

The  Agoicy  also  seeks  information  on 
the  sensitivity,  and  reliability  of  external 
leak  detection  methods  for  use  at 
previously  contaminated  sites.  How  and 
when  can  a  leak  of.  for  example,  0.1 
gallons  per  hour  be  detected  at  a  site 
with  previous  contamination?  What 
levels  of  contamination  will  prevent 
external  leak  detection  methods  from 
being  effective  in  detecting  small,  slowly 
developing  leaks  without  an  excessive 
number  of  false  alarms?  Data  showing 
the  fluctuation  of  contaminations  over 
time  at  sites  where  leaks  are  not 
believed  to  be  occurring  is  specifically 
requested.  Data  on  the  concentrations  of 
organic  contaminants  in  the  soil  gas, 
soils,  and  ground  water  is  solicited  for 
sites  where  no  leakage  from  the  tank 
system  is  believed  to  have  occurred. 
These  data  will  be  useful  in  determining 
the  long-term  performance  of  external 
leak  detection  systems  in  contaminated 
environments  where  the  sensitivity  and 
response  time  of  the  external  leak 
detection  system  must  be  assessed  in 
relationship  to  alternative  leak  detection 
systems. 

Finally,  the  Agency  specifically 
requests  comment  on  the  applicability  of 
the  requirements  proposed  for  vapor 
monitoring  to  new  hazardous  substance 
UST  systems.  Are  more  requirements 
necessary  to  assure  that  the  use  of  this 
method  can  be  done  reliably  with 
different  hazardous  substances?  Do  the 
requirements  provide  a  sufficient 
standard  of  performance  for  UST 
owners  and  operators  so  that  they  may 
adequately  develop  a  method  that  will 
work  at  a  particular  site,  given  the 
volatility  of  the  substance  stored? 


Feder£ 
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c.  Monitoring  for  Liquids  on  the  Ground 
Water  (Section  280.41(e)) 

Today's  proposal  also  allows 
monitoring  techniques  that  are  based  on 
detecting  the  physical  presence  of 
released  liquids  on  top  of  the  water 
table.  Under  this  method,  monitoring 
wells  located  within  the  excavation  area 
take  advantage  of  the  physical 
properties  of  certain  regulated 
substances  that  cause  them  to  "float"  on 
top  of  the  ground  water  when  released 
into  the  underground  environment  This 
method  can  be  used  with  most 
petroleum  products  because  they  are 
lighter  than  and  largely  immiscible  with 
water,  and  may  be  used  through  a  case- 
by-case  variance  for  other  regulated 
substances  that  are  lighter  than  and 
immiscible  with  water. 

Because  it  is  keyed  into  particular 
properties  of  the  liquids  being  stored, 
monitoring  for  liquids  on  the  water  table 
can  be  used  for  various  types  and  sizes 
of  UST  systems.  The  technique  also  can 
be  used  for  UST  systems  which  are 
partially  below  the  water  table  if  the 
characteristics  of  the  released  liquid  will 
cause  it  to  float  on  top  of  the  ground 
water.  This  method  of  release  detection 
can  be  performed  either  manually  or 
automatically.  Three  general  techniques 
would  be  allowed: 

•  Physical  inspection  of  ground  water 
using  a  water  sampling  bailer  to  detect  a 
visible  thin  Rim  of  product  on  the  water 
table  or  to  smell  the  product  in  the 
water  sample; 

•  Application  of  a  thin  film  of  paste  to 
a  rod  or  tape  which,  when  lowered  into 
the  well,  will  change  color  upon 
exposure  to  any  hydrocarbons  on  top  of 
the  water  table;  and 

•  A  variety  of  automatic  sensing 
devices  which,  after  placement  in 
monitoring  wells,  can  be  continuously 
operated  to  electronically  detect  the 
physical  presence  of  hychx}carbon8  on 
the  ground  water. 

A  major  concern  with  the  use  of  this 
method  is  that  some  soil  and  ground 
water  will  be  contaminated  before  a 
release  is  detected.  Some  of  the 
hundreds  of  organic  compounds 
comprising  gasoline  are  soluble  in  water 
and  will  dissolve  and  enter  the  ground 
water,  including  some  which  could 
under  certain  conditions  present  a  risk 
to  human  health  and  the  environment 
(such  as  benzene,  toluene,  and  xylene  in 
gasoline).  This  is  particularly  important 
because  cleanup  of  an  aquifer  to 
drinking  water  requirements  is  not 
possible,  as  a  matter  of  routine.  On  the 
other  hand,  several  states  allow  the  use 
of  ground-water  monitoring,  reasoning 
that  this  method  o^ers  rapid  and  certain 
detection,  if  properly  applied.  In  fact,  at 


many  sites  no  other  method  may  work 
as  well  as  ground-water  monitoring  to 
rapidly  and  assuredly  detect  leaks  from 
single-walled  tank  systems.  If  EPA 
barred  the  use  of  ground-water 
monitoring,  therefore,  the  effect  might  be 
the  creation  of  a  de  facto  class  of  tanks 
at  some  sites  where  secondary 
containment  would  be  required.  EPA  is 
seeking  public  comment  on  this  point. 

Despite  these  concerns,  however,  the 
Agency  has  concluded  that  this  method 
can  be  appUed  to  detect  and  minimize 
releases  if  it  is  used  within  certain 
prescribed  limits  which  are  intended  to 
ensure  rapid  detection.  Therefore, 
today's  proposal  provides  several 
important  requirements  on  the  use  of 
this  method  that,  when  combined  with 
rapid  corrective  action  when  a  release  is 
detected,  is  believed  to  effectively 
minimize  potential  adverse  impacts  to 
ground  water. 

The  primary  limitations  on  the  use  of 
ground-water  table  monitoring  being 
proposed  today  are: 

•  The  substance  stored  is  immiscible 
in  water  and  has  a  special  gravity  of 
less  than  one; 

•  The  ground  water  must  be  in  or 
very  near  the  UST  excavation  area 
(never  more  than  20  feet  below  the 
ground  surface)  and  the  backfill  soils 
must  have  a  su^cient  hydraulic 
conductivity  (not  less  than  10"'  cm/sec) 
to  allow  the  released  product  to  flow 
freely  to  the  monitoring  wells; 

•  Monitoring  equipment  or  practices 
must  detect  at  a  minimum  the  physical 
presence  of  a  release  of  0.125  inches  of 
free  product  pooled  on  the  ground  water 
in  the  monitoring  wells; 

•  The  monitoring  wells  must  be 
located  in  the  excavation  area,  and  the 
monitoring  well  network  must  be 
designed  to  detect  a  release  from  any 
portion  of  the  UST  system  and  be  based 
on  an  assessment  of  the  conditions 
Immediately  surrounding  the  UST 
system;  and 

•  All  monitoring  wells  open  to  outside 
access  must  be  clearly  marked  for  their 
purpose  and  secured  from  unauthorized 
entry. 

Each  of  these  limitations  is  discussed 
in  more  detail  below. 

(1)  The  substances  stored  is 
immiscible  in  water  and  has  a  specific 
gravity  of  less  than  one  (Section 
280,41(e)(l)). 

Today  EPA  is  proposing  to  require 
that  ground  water  table  monitoring  only 
be  allowed  where  the  substance  stored 
in  the  UST  system  is  immiscible  in 
water  with  a  specific  gravity  less  than 
one.  This  requirement  is  intended  to 
restrict  the  use  of  this  method  to 
situations  where  a  release  from  the  UST 
system  of  the  regulated  substance  stored 


will  pool  on  top  of  the  nearby  water 
table  (like  many  of  the  lighter  petroleum 
substances  such  as  gasoline).  A  specific 
gravity  of  less  than  water  will  assure 
this.  The  requirement  also  establishes 
the  general  criterion  of  immiscibihty  to 
assure  that  even  small  releases  will  not 
rapidly  dissolve  in  water  so  that  a 
sensor  located  on  top  of  the 
groundwater  table  will  not  be  able  to 
detect  the  presence  of  the  released 
material. 

(2)  Twenty  Foot  Depth  to  Ground 
Water  and  Porous  Soils  (Section 
280.41(e)(2)).  Today's  proposal  limits  the 
use  of  this  method  of  release  detection 
to  areas  with  shallow  depths  to  the 
water  table  and  porous  soil  conditions. 
These  requirements  are  intended  to 
assure  that  potential  impacts  to  the 
environment  are  minimized  and  that 
release  detection  is  more  certain. 
Typically.  UST  excavations  extend 
between  10  to  15  feet  below  the  ground 
surface.  Thus,  a  release  would  only  have 
to  normally  fravel  between  0  to  30  feet 
to  reach  the  ground-water  table  (at  10  to 
45  foot  depths)  and  the  point  of 
monitoring.  While  the  amount  of  the 
release  necessary  to  reach  a  monitoring 
well  will  vary  under  site-specific 
conditions.  EJPA  expects  in  the  shallow 
water  and  highly  conductive  soil 
conditions  proposed  today  that  small 
releases  will  rapidly  reach  the 
monitoring  wells,  rapid  detection  will  be 
possible,  and  corrective  action  would  be 
relatively  simple.  The  porous  soil 
conditions  with  at  least  a  10"'  cm/sec 
hydraulic  conductivity  are  also  intended 
to  ensure  rapid  detection.  Existing  UST 
systems  with  proper  installation 
procedures  and  sand  or  gravel  backfill 
will  be  able  to  meet  this  condition 
provided  that  the  soils  beneath  the  UST 
system  have  a  hydraulic  conductivity  of 
at  least  a  10"*  cm/sec  or  more  between 
the  UST  system  and  the  location  of  the 
sensors  in  the  monitoring  wells  on  the 
water  table.  This  minimum  conductivity 
was  selected  to  ensure  that  releases  do 
not  begin  to  travel  laterally  and  miss  the 
monitoring  points.  The  above  conditions 
also  promote  more  certainty  in  detecting 
a  release  because  they  require  the  point 
of  monitoring  to  be  very  close  to  the 
UST  system  and,  therefore,  assure  that 
there  is  little  potential  for  interference 
with  rapid  detection  once  a  release 
occurs. 

Some  industry  representatives  have 
recommended  in  discussions  with  EPA 
that  the  use  of  this  release  detection 
method  be  allowed  at  locations  with  a 
greater  maximum  depth  to  the  water 
table,  such  as  40  feet.  After  examining 
this  option.  EPA  identified  two  concerns 
with  the  use  of  this  method  of  detection 
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at  such  lower  depths  to  ground  water. 
First,  this  approach  would  allow  an 
increase  in  the  amount  of  release  that 
could  occur  prior  to  detection  and,  thus, 
an  increase  in  the  impacts  that  could 
require  more  extensive  corrective  action 
(including  the  amount  of  underlying  soils 
contaminated).  As  depths  to  ground 
water  increase,  there  is  also  an 
increased  concern  that  a  release  could 
travel  sideways  before  reaching  ground 
water  due  to  unknown  soil  conditions 
such  as  a  layer  of  less  conductive  silts 
or  clays.  This  could  result  in  the  release 
missing  the  monitoring  wells  located 
beneath  the  UST  until  detection  of  the 
release  (if  ever)  is  even  more  significant 
and  difficult  to  correct. 

Representatives  of  one  manufacturer 
of  continuous  automated  ground-water 
table  monitoring  equipment  have  stated 
to  EPA  staff  that  this  equipment  is  not 
recommended  at  locations  where  depth 
to  ground  water  exceeds  20  feet  The 
state  of  Florida  UST  program  requires 
that  the  depth  to  water  table  at  the  time 
of  drilling  not  exceed  20  feet  for  this 
type  of  monitoring.  EPA's  proposed 
requirement  reflects  the  concerns 
addressed  in  the  paragraphs  above  and 
these  established  approaches,  by 
proposing  to  limit  the  use  of  this  method 
to  areas  where  the  seasonal  maximum 
depth  to  the  water  table  from  the  ground 
surface  does  not  exceed  20  feet. 

Another  approach  considered  by  EPA 
was  to  limit  the  use  of  this  method  to 
areas  where  ground  water  is  within  the 
excavation  area  (typically,  between  10 
to  15  feet  from  the  ground  surface  to  the 
excavation  bottom).  This  would  reduce 
impacts,  possible  interferences  at 
greater  soil  depths,  time  to  detection, 
and  clean-up  costs  to  the  minimimi 
possible.  This  limitation  could  be 
particularly  important  at  sites  with 
complex  native  soil  structure  that  could 
enhance  the  flow  of  leaked  product 
away  from,  rather  than  towards, 
monitors.  EPA  did  not,  however, 
propose  limiting  this  method  to 
excavation  area  water  table  conditions. 
The  Agency  does  not  believe  the 
difference  of  5  to  10  feet  from  the 
proposed  depth  of  20  feet  would  result  in 
contamination  that  would  significantly 
increase  adverse  impacts  to  human 
health  and  the  environment.  In  using  a 
seasonal  maximum  depth  to  ground 
water,  the  Agency  expects  the  distance 
between  the  excavation  area  and  the 
ground  water  to  be  negligibly  small  for 
detection  and  cleanup  purposes. 

Finally,  EPA  is  also  concerned  that 
ground-water  table  monitoring  in 
relatively  impermeable  soils  (or  in  soil 
with  impermeable  layers),  or  in 
disturbed  soils,  could  result  in  a 


horizontal  movement  of  released 
product  to  areas  other  than  where  the 
monitoring  wells  are  located.  Today's 
requirements  that  such  methods  be  used 
only  in  highly  conductive  soils  (for 
example,  sand]  is  intended  to  minimize 
this  concern  by  limiting  its  use  to  soils 
where  this  potential  problem  would  be 
unlikely  to  occur. 

(3)  Capability  of  Monitoring 
Equipment  or  Practices  (Section 
280.41(e)(3)).  In  developing  today's 
proposal,  EPA  considered  the 
effectiveness  of  both  the  manual  or 
automatic  ground-water  table 
monitoring  techniques.  A  major 
constraint  in  trying  to  limit  these 
methods  to  a  particular  threshold  of 
detectabihty  is  the  current  lack  of  field 
experience  and  performance  data  on  the 
long  term  reliability  and  operating 
performance  of  automated  equipment. 

EPA  believes  that  both  the  manual 
and  automated  approaches  have  certain 
advantages  and  disadvantages.  For 
example,  manual  monitoring  relies  on 
the  ability  and  motivation  of  the  owner 
or  operator  to  properly  perform  the  test 
at  required  intervals,  and  the  tests  are 
somewhat  qualitative  (determined  by 
human  sight  or  smell  of  the  contents  in  a 
bailer  that  pulled  a  water  sample  from 
the  observation  well).  As  stated 
previously  in  this  Preamble,  most 
existing  UST  systems  do  not  have 
release  detection.  Thus,  this  manual 
approach  would  require  a  significant 
change  in  owner  and  operator  behavior. 
Manual  methods  do  allow  inspectors  to 
take  their  own  samples  during  visits  to 
the  site.  Continuous,  automated  systems 
are  subject  to  failings  in  proper 
installation,  operation,  and 
maintenance.  However,  they  have  the 
distinct  advantage  of  being  continuous 
and  automatic  and  not  subject  to  the 
need  for  routine  himian  attention. 

In  order  to  provide  flexibility  to  both 
the  states  and  the  regulated  community, 
while  encouraging  technology 
innovation  and  improvement.  EPA  has 
decided  to  allow  both  manual  and 
automatic  methods  under  the  proposed 
rule. 

EPA  also  has  concluded  there  is  a 
need  to  limit  the  performance  of  both 
the  manual  and  automated  approaches 
so  that  small  releases  will  be  detected. 
Manual  approaches,  whether  through 
physical  inspection  of  monitoring 
samples  for  odors  or  a  visual  sheen,  or 
the  use  of  detection  pastes,  are 
inv6Uiably  somewhat  subjective. 
However,  when  the  presence  of  product 
can  be  seen  or  smelled,  a  release  is 
expected  to  be  small  if  quick  action  is 
taken  to  correct  the  problem.  Existing 
field  experience  with  the  automated 


detection  devices  is  limited  because 
they  have  only  recently  become 
available.  EPA  has  no  documented  test 
results  concerning  their  performance. 
However,  manufactu'-ers  of  these 
devices  consistently  claim  they  can 
detect  product  on  the  water  table  where 
it  is  within  a  thickness  of  from  V^a  to  V^ 
inches.  Therefore,  EPA  is  proposing 
today  a  requirement  that  devices  used  at 
a  minimum  be  capable  of  detecting  a 
release  measuring  ¥t  inch  on  the  ground 
water.  This  approach  applies  to  both  the 
use  of  automated  or  manual  techniques. 
This  level  of  detection  is  expected  to  be 
achievable  using  current  practices  and 
equipment  already  available  to  the 
regulated  community. 

(4)  Monitoring  Well  Network  Based 
on  Assessment  in  the  Immediate 
Vicinity  of  the  UST  (Section 
280.4 J (e)(4)).  An  important  factor  in  the 
success  or  failure  of  the  use  of  the 
ground-water  monitoring  method  is  the 
number,  type,  and  location  of  wells  that 
are  used.  In  developing  today's 
proposal,  EPA  considered  requiring 
detailed  design  criteria.  For  example. 
Florida's  requirements  specify  such 
criteria  as  minimum  well  dieuneter.  well 
screen  location,  minimum  screen 
opening  size,  backfill  material, 
construction  material,  seal  requirements, 
and  cap  requirements. 

However,  EPA  has  decided  not  to 
specify  this  level  of  design  detail  and  is 
instead  proposing  a  general  performance 
standard  requiring  that  the  system  be 
designed  to  detect  a  release  from  any 
portion  of  the  UST  system  based  on  an 
assessment  of  the  area  in  the  immediate 
vicinity  of  the  UST  system  (i.e.,  the 
excavation  area  and  soils  and  water 
table  immediately  below  it).  This 
general  approach  is  intended  to  provide 
the  states  and  the  regulated  community 
significant  flexibiUty  in  the  design  of 
well  systems  that  allow  various 
location-specific  characteristics  and 
local  approaches  to  be  considered. 

When  released  liquids  reach  the 
water  table,  their  dominant  movement  is 
expected  to  be  primarily  in  the  direction 
of  ground-water  flow.  However,  this 
direction  is  not  often  precisely  known 
and  is  often  difficult  to  determine  in 
developed  areas.  Therefore,  placing 
several  wells  on  various  sides  of  the 
UST  system  will  increase  the  probability 
of  detecting  a  release  quickly.  EPA 
considered  requiring  a  minimum  number 
of  wells  in  various  configurations  and 
locations.  However,  there  is  no  one 
optimum  number  and  location  of  wells 
for  all  locations  and  EPA  believes  a 
brief  assessment  will  have  to  be 
conducted  at  each  location  to  tailor  an 
approach  that  suits  the  conditions  in 
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and  immediately  below  the  excavation 
area.  The  optimum  approach  will  vary 
by  the  size,  number,  and  design  of  the 
tank,  as  well  as  other  site-specific 
factors  (such  as  the  depth  to  the  water 
table  and  the  type  of  substance  stored). 
EPA  has  initiated  research  concerning 
the  factors  that  influence  proper  well 
network  design.  EPA  intends  to  publish 
guidance  concerning  an  approach  to 
determine  the  proper  number,  location, 
and  types  of  wells  under  various 
conditions,  if  water  table  monitoring 
wells  are  allowed  under  the  final  rules. 

In  general,  EPA  has  concluded  that  all 
monitoring  wells  should  be  located  as 
close  as  possible  to  the  UST  system 
when  using  ground-water  table 
monitoring.  This  is  believed  to  assure 
the  fastest  and  most  certain  detection  of 
releases.  Thus,  today  EPA  is  proposing 
that  all  monitoring  wells  must  be 
located  close  enough  to  the  UST  system 
to  be  within  or  through  the  UST 
excavation  area.  Because  EPA  believes 
that  the  predominant  flow  of  a  release 
under  the  conditions  specified  today 
will  be  directly  down  to  the  water  table, 
and  well  location  through  the 
excavation  area  will  assure  that  the 
placement  of  monitoring  points  will  be 
as  close  as  possible  to  the  pooled 
release. 

(5)  Marking  Monitoring  Wells  and 
Securing  Them  From  Tampering 
(Section  280.41(e)(5)).  Today's  proposal 
for  monitoring  liquids  on  the  ground 
water  requires  that  monitoring  wells  be 
located  in  the  excavation  area.  As  was 
discussed  for  vapor  monitoring,  EPA 
believes  that  the  owner  and  operator 
must  take  steps  to  make  sure  all  such 
wells  are  of  different  designs  than 
product  fill  ports  or  otherwise  clearly 
marked  and  closed  to  unauthorized 
outside  access.  Today's  proposal 
requires  that  these  simple,  prudent  steps 
be  taken  at  all  monitoring  wells. 

(6)  Issues  for  Public  Comment.  EPA  is 
seeking  public  comment  and 
performance-related  information 
regarding  the  use  of  liquid  monitoring  on 
the  water  table.  EPA  is  particularly 
interested  in  receiving  comment  on  the 
appropriateness  of  the  requirements 
proposed  for  the  use  of  this  method  of 
release  defection.  The  Agency  is  also 
interested  in  receiving  information  on 
the  design  and  use  of  this  method  in  the 
Held,  particularly  the  likelihood  of 
ambiguous  or  false  detection  results  that 
are  the  result  of  previous  contamination. 
Comments  on  whether  specific 
techniques  of  ground-water  table 
monitoring,  or  the  method  itself  should 
be  allowed,  are  also  solicited; 
particularly  in  drinking  water  aquifer 
locations. 


d.  Monitoring  for  Releases  in  an 
Interception  Barrier  (Section  280.41(f)) 

Interception  barriers  are  generally 
basin-shaped  impermeable  liners 
installed  beneath  the  UST  system  to 
intercept  downward-migrating  releases 
and  direct  them  to  a  monitoring  well. 
These  barriers  have  no  walls  and  only 
offer  partial  containment  of  releases. 
Interception  barriers  are  generally  for 
use  in  regions  where  ground  water  will 
not  normally  reach  them.  They  are  often 
constructed  of  compacted  natural  clays, 
cement,  soil-cement  mixtures,  or  of 
synthetic  materials.  Today's  proposal 
allows  the  use  of  interception  barriers 
as  a  way  of  enhancing  the  capability  of 
a  detection  device  to  intercept  and 
detect  a  release  from  any  portion  of  the 
UST  system. 

Because  this  method  of  monitoring 
enhancement  is  often  used  with  only 
one  monitoring  well,  it  is  important  that 
the  interception  barrier  properly 
intercept  and  direct  releases  to  this 
single  monitoring  point.  A  faulty  design 
or  installation  that  does  not  catch  a 
release;  a  crack  or  hole  in  the  barrier,  or 
improper  routing  of  the  release  to  the 
monitoring  well  are  examples  of  ways 
this  simple  release  detection 
enhancement  scheme  can  potentially  be 
undermined.  Because  of  these  and  other 
possible  problems  with  this  method  of 
release  detection,  the  Agency 
considered  not  allowing  it.  However,  it 
is  allowed  in  at  least  three  states 
(California,  New  York,  and  Kansas),  and 
the  Agency  has  concluded  that  it  can 
provide  adequate  release  detection  at 
UST  systems  if  carried  out  within 
certain  limitations.  Therefore,  today's 
proposal  includes  this  method  subject  to 
certain  requirements  that  must  be  met 
before  it  can  be  used  at  a  particular  UST 
system.  The  requirements  on  the  use  of 
interception  barriers  that  have  been 
proposed  today  include: 

•  The  interception  barrier  must  be 
sufficiently  thick  and  impermeable  to 
ensure  interception  and  detection  of  a 
release  from  the  UST  system; 

•  It  must  be  designed  to  intercept  any 
release  and  ensure  its  detection  in  the 
monitoring  well; 

•  It  must  be  compatible  with  the 
substance  stored  so  as  to  not  deteriorate 
in  the  presence  of  the  released  product: 

•  Soil  moisture  or  rainfall  must  not 
render  the  monitoring  method  used 
inoperative  for  release  detection 
purposes  for  more  than  30  days; 

•  The  barrier  must  always  be  above 
the  highest  historical  ground-water  level 
and  not  in  a  25-year  flood  plain,  unless 
the  barrier  and  monitoring  designs  are 
intended  to  still  operate  under  such 
conditions;  and 


•  Monitoring  wells  must  be  clearly 
narked  (or  of  a  different  design)  and 
closed  to  unauthorized  outside  access 
and  tampering. 

These  limitations  are  discussed  in 
more  detail  below. 

(1)  Impermeable  Barrier  (Section 
280.41(f)(1)).  Today's  proposal  allows 
the  use  of  interception  barriers  only  if 
they  are  sufficiently  thick  and 
impermeable  to  permit  interception  and 
detection  of  releases.  This  limitation  is 
intended  to  ensure  that  the  barrier  is,  in 
fact,  an  obstacle  to  the  downward 
migration  of  a  release;  and  that  the 
barrier  would  cause  the  release  to 
accumulate  and  make  contact  with  the 
barrier's  detection  device.  Natural  clays 
must  have  at  least  a  1x10" 'cm/sec 
impermeabihty.  This  value  was  chosen 
on  the  basis  that  a  release  would  not  be 
able  to  traverse  a  two  foot  thickness  of 
such  material  in  one  month's  time.  (This 
is  a  typical  minimum  thickness  that  can 
be  easily  spread  and  compacted  by 
hand  on  the  bottom  of  an  excavation 
area.)  Also,  artificial  liners  and  cements 
must  be  of  sufficient  thickness  to  avoid 
cracking  and  splitting  due  to  settling  or 
other  underground  pressures. 

(2)  Intercept  and  Detect  Releases 
(Section  280.41(f)(2)).  Another  general 
limitation  to  the  use  of  interception 
barriers  is  that  they  must  be  designed  to 
intercept  all  releases  and  ensure  they 
are  directed  to  the  monitoring  well. 
Because  a  release  must  be  captured  by 
the  barrier  and  directed  to  the 
monitoring  well  before  it  can  be 
detected,  the  design  and  construction  of 
the  barrier  is  important  for  the  release 
detection  to  work.  The  barrier  must  be 
large  enough  to  catch  all  releases  and 
must  not  settle,  warp,  or  otherwise 
deteriorate  so  that  the  release  is 
misdirected  away  from  the  monitoring 
well. 

There  are  no  codes  or  recommended 
practices  available  concerning  the 
design  and  construction  of  barriers. 
Therefore,  EPA  is  proposing  a 
performance  standard  for  the  design  and 
construction  of  the  barrier  which  must 
be  met  by  the  ovwier  and  operator 
utilizing  this  method.  The  barrier 
performs  the  function  of  enhancing  the 
performance  of  the  monitoring  well(s) 
and  thereby  foregoes  the  need  for 
several  monitoring  wells  that  follow  a 
careful  network  design  around  the  UST. 

(3)  Barrier  Compatibility  (Section 
280.41(f)(3)).  Whatever  type  and  design 
of  barrier  is  used,  it  is  important  that  it 
be  compatible  with  the  substances 
stored  in  the  UST.  Small  spills  or 
releases  cannot  be  allowed  to 
undermine  the  integrity  of  the  barrier 
because  of  the  critical  function  it 
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performs  in  detecting  releases.  If  the 
integrity  of  the  barrier  is  undermined  in 
any  way  by  released  product  so  that  it 
will  deteriorate  and  not  deter  a  release 
for  detection,  the  UST  will  no  longer  be 
equipped  with  reliable  release  detection. 

(4)  Soil  Moisture,  Rainfall,  and 
Ground-  Water  Level  (Section  280.41(f) 
(4)-(5)).  The  presence  of  water,  from 
whatever  source,  within  the  interception 
barrier  can  undermine  the  monitoring 
device's  ability  to  detect  releases.  Some 
barriers  are  designed  to  act  as  a  bathtub 
and  the  monitoring  is  designed  to  take 
place  on  top  of  the  captured  water 
within  the  "wet"  barrier.  Other  systems 
are  so-called  "dry"  detection  methods 
because  they  depend  on  the  detection  of 
released  liquids  within  the  low  area 
(sump)  of  the  barrier  and  pooled  water 
can  hinder  the  accuracy  of  this 
determination.  Thus,  this  proposed 
general  performance  standard  requires 
that  the  UST  owner  and  operator 
consider  possible  interferences  that 
could  overcome  the  effectiveness  of  the 
barrier's  detection  technique,  including 
a  rising  water  table  that  overtakes  the 
monitoring  well's  location  within  the 
barrier  or  a  surface  water  saturation 
event  in  a  flood-prone  area  (e.g.,  a  25- 
year  flood  plain)  that  could  inhibit  the 
detection  of  a  release  for  more  than  30 
days. 

(5)  Marking  Monitoring  Wells  and 
Securing  Them  from  Tampering  (Section 
280.41(f)(6)).  Today's  proposal  could 
result  in  a  monitoring  well  in  the 
excavation  area  that  is  open  to 
aboveground,  outside  access.  For  the 
same  reasons  as  discussed  under  other 
methods,  these  wells  must  be  clearly 
marked  and  secured  from  unauthorized 
access  and  tampering. 

(6)  Issues  for  Public  Comment.  EPA 
solicits  comment  and  information 
concerning  the  performance  of 
interception  barriers,  particularly  their 
efficacy  in  detaining  and  directing 
releases  reliably  to  ensure  their 
detection.  EPA  specifically  requests 
comments  and  information  concerning 
the  proper  design  and  use  of  such 
barriers,  for  example,  the  use  of  "dry"  as 
contrasted  to  "wet"  sump  techniques  of 
release  detection.  Also,  the  Agency 
requests  comment  concerning  the 

1 X 10"*  cm/sec  permeabiUty 
requirement.  EPA  is  concerned  that 
small  releases  may  not  be  intercepted 
and  directed  to  the  monitoring  point  by 
this  type  of  barrier. 

e.  Automatic  Monitoring  of  Product 
Level  and  Automatic  Inventory 
Reconciliation  (Section  280.41(g]) 

Automatic  product  level  monitoring 
and  automatic  inventory  reconciliation 
are  two  methods  of  release  detection 


that  rely  on  measurement  of  product 
volume  in  the  tank.  In  product  level 
monitoring  the  product  level  in  the  tank 
is  measured  several  times  during  a 
period  when  there  are  no  product  inputs 
or  withdrawals.  A  consistent  drop  in 
product  level  over  a  several  hour  period 
can  indicate  a  release  from  the  tank.  In 
the  second  method,  automatic  inventory 
reconciliation,  the  operator  reconciles 
product  deliveries,  withdrawals  and 
inventory  each  day  to  identify 
shortages.  A  large  shortage  in  a  single 
day  or  small,  persistent  shortages  over  a 
month  can  indicate  a  release  of  product. 
Today  s  proposal  allows  the  combined 
use  of  automatic  product  level 
monitoring  and  automatic  inventory 
reconciliation  to  detect  releases. 
Automatic  product  level  monitoring 
requires  measurement  of  small  changes 
in  product  height,  as  little  as  0.001 
inches.  In  addition,  small  changes  in 
product  temperature  must  also  be 
measured  to  accurately  compensate  for 
temperature-induced  changes  in  the 
product  volume.  Several  level  sensing 
systems  are  available  for  UST  systems 
and  are  claimed  by  vendors  of  these 
devices  to  detect  release  rates  of  0.2 
gallons  per  hour.  Although  there  is  little 
documented  performance  data  for  these 
systems,  the  sensitivity  of  these  devices 
is  expected  to  be  extremely  good  in 
most  situations.  In  fact,  some 
manufacturers  claim  that  their  systems 
reliably  detect  release  rates  of  0.1 
gallons  per  hour.  There  are  EPA  studies 
in  progress  that  are  evaluating  the 
performance  of  these  automatic  level 
sensing  systems. 

Automatic  inventory  reconciliation 
requires  that  the  product  inputs, 
withdrawals  and  the  stored  volumes  are 
reconciled  daily  f«r  an  extended  period 
of  time.  Many  of  the  errors  associated 
with  these  measurements  are  random 
and  a  loss  trend  that  is  smaller  than  the 
typical  measurement  error  can  be 
detected  by  analyzing  many  daily  losses 
as  a  group.  For  many  years,  manual 
methods  have  been  an  industry- 
recommended  practice  for  detecting 
losses  due  to  both  theft  and  tank  system 
leaks  and  is  widely  practiced.  Generally, 
automatic  inventory  reconciliation 
requires  significantly  less  diligence  on 
the  part  of  the  operator  to  ensure 
consistent  and  accurate  inventory 
computations. 

There  are  several  major  concerns  with 
the  use  of  either  automatic  product  level 
monitoring  or  automatic  inventory 
reconciliation  as  release  detection 
methods.  Similar  to  tank  tightness 
testing,  there  is  a  lack  of  performance 
data  for  product  level  monitoring 
systems.  Also,  the  product  level 
monitors  detect  releases  from  the  tank 


only,  and  do  not  sense  losses  from  the 
pipe  system.  Although  significantly  less 
so  than  manual  methods,  some 
automatic  inventory  reconciliation 
equipment  involve  considerable 
operator  involvement,  and  with  it, 
opportimity  for  human  error.  The 
Agency  considered  not  allowing  the  use 
of  either  of  these  methods  because  of 
these  major  issues.  However,  EPA 
believes  that  these  methods  may  be 
usefully  applied  in  a  manner  that  will 
detect  releases  if  they  comply  with 
certain  performance  requirements. 
Today's  proposal  provides  several 
important  requirements  concerning  the 
use  of  these  methods  that,  when 
combined  with  any  necessary  corrective 
action  when  a  release  is  detected,  are 
believed  to  effectively  minimize 
potential  adverse  impacts  on  ground 
water. 

Today's  proposed  requirements  on  the 
use  of  automatic  product  level 
monitoring  (section  280.41(g))  are  that 
the  test  be  conducted  at  least  once  every 
30  days  when  the  tank  is  at  least  80 
percent  full,  and  is  capable  of  detecting 
a  0.2  gallon  per  hour  leak  rate  with  a 
probability  of  detection  of  0.99  and  a 
probabUty  of  false  alarm  of  0.01. 

Proposed  requirements  for  the  use  of 
automatic  inventory  reconciliation  are 
the  same  requirements  proposed  for 
inventory  reconciliation  used  with  tank 
tightness  testing,  except  that  inventory 
measurement  must  be  done 
automatically: 

•  Inventory  reconciliation  controls 
must  include  reconciliation  of  inputs, 
withdrawals,  and  stored  inventory  each 
operating  day  so  that  a  release  greater 
than  5  percent  of  flow  through  on  a 
weekly  basis  or  0.5  percent  of  flow 
through  on  a  monthly  basis  will  be 
detected; 

•  The  height  of  the  stored  hiventory 
must  be  automatically  measured  to  a 
0.125  inch  accuracy; 

•  Inputs  must  be  reconciled  with 
delivery  receipts  by  measurement  of 
tank  inventory  prior  to  and  after 
delivery; 

•  Deliveries  must  be  made  through  a 
drop  tube;  and 

•  The  product  dispensing  must  be 
metered  and  recorded  within  an 
accuracy  of  5  cubic  inches  for  every  5 
gallons  of  petroleum  withdrawn. 

These  proposed  requirements  are 
discussed  in  more  detail  below. 

(1)  Use  of  Both  Methods  Together. 
Today's  proposal  requires  that  both 
automatic  product  level  monitoring  and 
automatic  inventory  reconciliation  be 
used  in  combination.  As  previously 
mentioned,  EPA  has  concerns  about  the 
performance  of  either  of  these  methods 
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used  alone.  Product  level  monitoring 
generally  can  only  be  used  to  detect 
losses  from  the  tank,  so  another  method 
of  release  detection  must  be  used  for  the 
piping  system.  Second,  the  performance 
claims  of  the  product  level  monitoring 
system  manufacturers  have  not  been 
confirmed  through  independent  testing 
nor  is  the  reliability  of  these  systems 
exactly  known.  Vendors  of  these 
devices  do  not  commonly  claim  that 
product  level  monitoring  can  be  done 
with  the  same  effectiveness  as  tank 
precision  tightness  testing.  Although 
testing  and  evaluation  programs  are  in 
progress,  EPA  has  concluded  that  it  is 
prudent  in  this  situation  to  require  a 
second,  redundant  method  (automatic 
inventory  reconciliation]  that  is 
generally  available  using  the  same 
equipment  to  increase  confidence  that 
releases  will  be  detected.  Third,  as  with 
precision  testing,  automatic  product 
level  monitoring  cannot  be  conducted  on 
a  continuous  basis  because  inputs  and 
withdrawals  interfere  with  the  test 
results.  Often  stations  operate  24  hours 
a  day.  7  days  a  week  and  must  schedule 
monitoring  periods.  In  such  situations, 
automatic  inventory  reconciliation 
provides  more  frequent  release 
detection.  Conversely,  the  Agency  is 
concerned  that  automatic  inventory 
reconciliation,  used  alone,  still  may  not 
provide  adequate  release  detection 
because  it  may  be  subject  to 
considerable  error.  FPA  believes  that 
requiring  these  automatic  techniques  to 
be  used  in  combination  increases 
confidence  that  releases  will  be 
detected,  and  that  the  incremental  costs 
will  be  small  because  several  level 
sensing  systems  are  available  that  can 
perform  both  tank  level  sensing  and 
inventory  reconciliation  operations. 

(2)  Level  Monitoring  Requirements 
(Section  28a41(9)(l)).  Today's  proposal 
requires  that  product  level  monitoring 
must  be  conducted  at  least  every  30 
days.  As  mentioned  above,  some 
stations  are  operated  continuously  and 
therefore  their  operators  will  have  to 
schedule  product  level  monitoring 
periods.  Other  stations  close  for  a 
period  each  night,  but  the  tank  may  not 
always  be  80  percent  full  at  night.  The 
Agency  considered  requiring  more 
frequent  product  level  monitoring,  but 
this  is  believed  to  be  unnecessary  if 
inventory  is  reconciled  daily.  Another 
consideration  is  that  owners  and 
operators  would  have  some  difficulty 
scheduling  more  frequent  tests,  even  if 
done  automatically. 

Today's  proposal  also  requires  that 
the  tank  be  at  least  80  percent  full 
during  the  test  because  this  ensures  that 
more  of  the  tank  surface  is  checked  for 


releases.  The  Agency  considered 
requiring  the  tank  to  be  completely  full, 
but  decided  that  would  make  the 
performance  of  the  test  unnecessarily 
difficult  for  the  regulated  community  to 
achieve.  Tanks  are  routinely  used  at 
below  80  percent  capacity  most  of  the 
time  during  operation.  Also,  because 
this  is  a  minimum  requirement,  the 
Agency  expects  the  test  will  sometimes 
be  conducted  at  full  tank  capacity. 

Today's  proposal  requires  that 
product  level  monitoring  be  conducted 
to  detect  a  0.2  gallon  per  hour  leak  rate, 
with  a  probability  of  detection  of  0.99 
and  a  probability  of  false  alarms  of  0.01. 
The  0.2  gallon  standard  is  based  on 
manufacturers'  performance  claims.  As 
previously  mentioned,  the  Agency  is  not 
aware  of  independent  performance  data 
for  these  systems. 

The  Agency  chose  this  performance 
standard  because  it  believes  that  it  will 
challenge  the  manufacturers  to  prove 
that  their  systems  can  meet  the  standard 
and  thereby  will  result  in  the  approved 
use  of  these  systems.  EPA  recognizes 
that  the  currently  available  systems  may 
not  provide  adequate  performance  on 
tanks  larger  than  12,000  gallons. 

The  Agency's  testing  evaluation 
program  in  our  Edison,  New  Jersey 
laboratory  will  soon  be  evaluating  some 
of  this  equipment  more  closely.  Should 
new  information  reveal  that  automatic 
product  level  monitoring  is  as  effective 
as  precision  tank  testing,  this  equipment 
may  be  held  in  the  Hnal  rule  to  the  same 
standard  proposed  today  for  tank 
tightness  testing.  The  requirements 
proposed  today  for  automatic  product 
level  monitoring  are  intended  to  hold 
users  of  these  devices  to  the  maximum 
performance  described  as  achievable  by 
their  vendors.  Therefore,  while  the 
proposal  holds  this  equipment  to  a 
higher  threshold  rate  than  tank  tightness 
testing,  it  is  otherwise  being  held  to  the 
same  probability  of  detection  and  false 
alarm. 

(3)  Inventory  Reconciliation 
Requirements  (Section  280.41(g)(2)). 

Today's  proposal  sets  the  same 
requirements  for  inventory  control  and 
reconciliation  as  when  it  is  required  in 
combination  with  tank  tightness  testing, 
except  that  it  must  be  performed  using 
the  same  automatic  equipment  used  for 
the  monthly  product  level  monitoring. 
(See  the  discussion  of  inventory  controls 
in  Section  VLD.3.a.  of  this  Preamble  for 
details  concerning  these  requirements.) 
This  equipment  can  generally  be  used 
for  both  purposes  and  today's  proposal 
requires  that  they  be  used  in 
combination  (in  order  for  it  to  satisfy 
today's  requirements  for  release 
detection). 


Although  the  performance  of 
automatic  inventory  control  and 
reconciliation  has  not  been  quantified,  it 
is  not  yet  believed  to  be  sufficiently 
accurate  to  meet  the  performance 
standard  of  0.1  gallons  per  hour  required 
for  the  precision  tightness  test  discussed 
earlier  in  this  section  of  the  Preamble. 
Therefore,  it  is  not  presented  as  a 
separate  testing  alternative  in  this 
proposal,  unless  it  is  used  in 
combination  with  semi-annual  tightness 
testing  or  monthly  automatic  product 
level  checks.  EPA,  however,  may  accept 
automatic  inventory  reconciHation  alone 
as  a  viable  alternative  release  detection 
method  in  the  final  rule  should  it  be 
demonstrated  to  meet  the  tank  tightness 
test  standard.  The  Agency  solicits 
comment  and  performance  information 
concerning  the  use  of  this  method  for 
release  detection  purposes. 

f.  Interstitial  Monitoring  Between  the 
UST  and  a  Secondary  Barrier  (Section 
280.41(h)) 

Interstitial  monitoring  is  a  method  of 
detecting  releases  in  the  space  between 
the  UST  and  a  secondary  barrier.  It  is 
believed  to  be  reliable,  easy  to  use,  and 
the  least  expensive  release  detection 
system  to  operate  once  the  secondary 
barrier  is  provided.  Today's  proposal 
allows  the  use  of  interstitial  monitoring 
techniques  that  sample  automatically  or 
manually  in  the  space  between  double- 
walled  tanks  and  piping  systems  or 
single  walled  tanks  and  piping 
surrounded  by  an  excavation  liner. 

The  appropriate  use  of  interstitial 
monitoring  techniques  varies  with  the 
design  of  secondary  barrier  used.  The 
most  common  methods  include  either 
the  use  of  concrete  vaults,  double- 
walled  tanks  and  pipes,  and  synthetic 
flexible  membrane  or  clay  liners  in  the 
UST  excavation  area.  Most  of  the 
various  sensors  associated  with  the 
liquid  and  vapor  monitoring  methods 
previously  discussed  for  the  other 
methods  of  release  detection  can  be 
used  within  the  secondary  barrier.  In 
many  cases  only  one  monitor  is 
necessary  because  all  releases  are 
contained  and,  thus,  more  easily 
detected  by  a  single  sensor. 

As  with  the  case  of  other  methods  of 
release  detection,  there  is  little 
performance  data  concerning  the  use  of 
the  various  techniques  of  release 
monitoring  within  the  interstitial  area 
between  the  UST  system  and  the 
various  types  of  secondary  barriers 
surrounding  it.  Although  this  method  is 
commonly  perceived  to  be  the  most 
reliable  form  of  release  detection,  an 
important  concern  with  the  various 
techniques  of  interstitial  detection  is 
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their  improper  use  (e.g.,  the  careless 
design,  location,  operation,  and 
maintenance  of  the  detection  sensor  or 
secondary  barrier).  When  improperly 
used,  these  systems  could  result  in  false 
alarms  or  fail  to  detect  releases  but  still 
provide  a  false  sense  of  security 
concerning  the  UST  system's  integrity, 
the  method's  ability  to  detect  releases, 
and  the  containment  of  releases. 
Another  concern  is  ensuring  the 
integrity  of  the  secondary  barrier  so  that 
releases  do  not  escape  detection  by  the 
single  monitoring  sensor.  Today's 
proposal  establishes  several 
requirements  concerning  the  use  of 
secondary  barriers  and  interstitial 
monitoring  that  are  intended  to  ensure 
that  it  is  effective  in  detecting  releases. 
These  limitations  are: 

•  The  design  construction  and 
installation  of  the  secondary  barrier 
must  assure  detection  of  any  release 
from  the  UST  system. 

•  Double-walled  UST  systems  must 
use  monitoring  that  is  capable  of 
detecting  any  breach  in  the  inner  wall; 

•  UST  systems  with  a  secondary 
barrier/liner  within  the  excavation  must 
use  monitoring  that  is  capable  of 
detecting  any  release  into  the  interstitial 
area: 

— The  secondary  barrier  must  be 
sufficiently  impermeable  to  permit 
containment  and  detection  of  a 
release; 

— The  secondary  barrier  is  compatible 
with  the  regulated  substance  stored; 

— The  secondary  barrier  must  be  above 
ground  water  and  not  used  in  a  25- 
year  flood  plain  unless  the  design 
specificaUy  allows  for  these 
conditions,  and  must  be  compatible 
with  the  substance  stored; 

— The  monitoring  device  must  not  be 
rendered  incapable  of  detecting 
releases  due  to  changes  in  soil 
moisture  conditions  or  rainfall  events; 

— All  monitoring  wells  open  to  outside 
access  must  be  clearly  marked  for 
their  purpose  and  secured  from 
unauthorized  entry. 

•  UST  systems  with  internally-fitted 
membrane  liners  must  use  an  automated 
device  that  can  detect  when  the  integrity 
of  the  tank  is  breached,  and  the  liner 
must  be  compatible  with  the  substance 
stored;  and 

•  Tanks  provided  with  interstitial 
monitoring  must  also  have  release 
detection  for  all  attached  underground 
piping  and  equipment. 

Each  of  these  limitations  is  discussed 
in  more  detail  below. 

(1)  Must  Be  Designed,  Constructed 
and  Installed  To  Assure  Detection  of 
Any  Releases  (Section  280.41(h)(1)).  The 
general  performance  standards 


approach  that  EPA  is  proposing  today  in 
§  2ao.40(h]  for  secondary  barriers  with 
interstitial  monitoring  is  intended  to 
enable  tank  owners  and  operators  to 
follow  any  available  industry  codes  and 
accepted  engineering  practices  in 
establishing  these  secondary  barriers. 
The  industry  consensus  codes  are,  in 
fact,  already  now  being  followed  for 
many  of  the  new  double-walled  UST 
installations.  Today's  proposal  in 
280.40(h)(l]  is  intended  to  permit 
flexibihty  in  the  choice  of  secondary 
barriers  and  interstitial  monitoring 
techniques  that  can  be  used.  Some  of  the 
secondary  containment  barriers  that  can 
be  used  are  double-walled  tanks  and 
pipes,  concrete  vaults,  synthetic  flexible 
membrane  liners,  and  compacted  or 
treated  clay  soils. 

Existing  consensus  codes  and 
recommended  industry  practices  do  not 
yet  exist  on  a  wide-spread  basis  for  the 
use  of  secondary  containment  at  UST 
systems.  Today  EPA  is  not  proposing 
detailed  design  and  construction 
standards  in  this  area.  The  rapid 
development  of  numerous  technologies 
at  the  national  level  precluded  EPA 
proposal  at  detailed  design  standards. 
Instead,  the  owner  and  operator  should 
consult  with  the  UST  system  installer  to 
determine  which  form  of  secondary 
containment  is  appropriate  for  the  site 
and  will  assure  releases  are  detected. 
For  example,  the  Steel  Tank  Institutes 
"Standard  for  Dual  Wall  Underground 
Storage  Tanks"  can  be  used  as  guidance 
for  meeting  this  requirement.  In 
adcfition,  United  Laboratories  is 
developing  testing  standards  for  the 
listing  of  flexible  membrane  linear 
systems  for  UST  excavation 
applications  that  also  can  be  used  to 
assure  compliance  with  this  proposed 
performance  standard.  However,  for 
maay  of  the  choices  of  secondary 
barriers  the  owner  and  operator  will 
need  to  consult  the  guidance  of  a  trained 
and  experienced  engineer  famihar  with 
accepted  engineering  practices  in  this 
area. 

(2)  Must  Detect  Breaches  in  the  Inner 
Wall  of  a  Double-  Walled  UST  System 
(Section  280.41(h)(2)).  A  variety  of 
interstitial  detection  techniques  are 
allowed  within  the  double-walled 
systems.  The  only  limitations  EPA  is 
proposing  today  on  their  use  is  that  they 
be  able  to  detect  a  breach  in  the  inner 
wall.  Thus,  the  Agency  is  not  requiring 
detection  of  breaches  in  the  outer  wall 
unless  they  can  interfere  with  the 
detection  of  actual  releases  through  the 
inner  wall. 

The  techniques  of  monitoring  for 
pressure  or  liquid  level  changes  within 
the  interstitial  area  would  be  activated 
by  a  failure  of  the  outer  wall  but,  in  this 


condition,  it  is  unable  to  detect  if  there 
is  a  breach  in  the  inner  wall  (or  whether 
an  actual  release  is  occurring). 
Therefore,  under  today's  proposed 
limitation  for  double-walled  UST 
systems,  when  a  pressure  monitor  is 
being  used,  the  owner  and  operator 
would  have  to  assure  breaches  in  the 
outer  wall  are  inunediately  repaired  so 
that  release  detection  compatibility  is 
maintained.  Similarly,  if  the  inner  wall 
fails  it  must  also  be  immediately 
repaired,  or  the  tank  system  component 
replaced,  because  under  this  condition 
the  pressure  monitor  system  would  no 
longer  be  able  to  ascertain  whether  a 
release  to  the  environment  was 
occurring. 

(3)  Secondary  Barriers  Within  the 
Excavation  Area  Must  Be  Able  To 
Detect  Any  Release  Between  the  UST 
System  and  the  Barrier  (Section 
280.41(h)(3)).  Under  specific 
circumstances,  secondary  barriers  that 
surround  an  UST  system  in  the 
excavation  area  (vaults,  clay  walls,  or 
membrane  liners)  may  not  facilitate  the 
detection  of  releases.  Today,  EPA  is 
proposing  some  general  limitations  that 
would  not  allow  the  use  of  secondary 
barriers  that  are  not  sufficiently  thick  or 
impermeable  to  assure  containment  and 
detection  of  releases.  Natural  or 
artificial  liners  should  not  be  used  in  the 
excavation  area  where  site  conditions 
could  render  them  useless  for  release 
detection  purposes.  For  example,  flood 
waters  or  high  ground  water  could 
invade  the  interstitial  area  and  render 
the  release  detection  sensors  useless. 
Likewise,  under  such  conditions  the 
associated  pressure  gradients  could 
force  a  substantial  breach  in  an 
inadequately  designed  secondary 
barrier,  thus  providing  a  pathway  for  a 
future  release  to  go  undetected  through 
the  barrier  after  the  return  to  low  water 
conditions.  Today's  performance 
standard  is  intended  to  require 
avoidance  of  all  the  above  conditions 
that  could  render  release  detection 
monitoring  incapable  of  detecting 
releases.  There  are,  however,  barriers 
that  can  be  engineered  to  work  well  in 
high  water  saturation  conditions.  In 
these  instances,  the  barrier  is  filled 
deliberately  (partially  or  fully)  with 
water  and  the  monitoring  takes  place  on 
the  water  surface.  Today's  proposal 
allows  the  use  of  such  designs.  Both 
natural  and  artificial  barriers  that  are 
incompatible  with  substances  stored  are 
prohibited  because  such  incompatibility 
can  weaken  and  ultimately  breach  the 
barrier's  design.  This  could  render  them 
useless  in  containing  a  release 
sufficiently  for  detection  purposes. 
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Secondary  barriers  that  surround  a 
UST  system  in  the  excavation  area 
(vaults,  day  walls,  or  membrane  liners) 
can  also  trap  soil  moisture,  rainfall,  or 
flood  waters  to  such  an  extent  that  the 
vapor  or  liquid  monitoring  device  is 
rendered  completely  inoperative  for 
release  detection  purposes.  EPA  is  today 
proposing  a  general  performance 
standard  that  requires  the  owner  and 
operator  to  ensure  that  the  monitoring 
technique  used  will  not  be  rendered 
inoperative  by  these  conditions  on-site 
for  more  than  30  days. 

There  are  two  basic  ways  of  meeting 
this  limitation.  First,  an  impermeable 
cap  can  be  provided  over  the  top  of  the 
secondary  barrier  system,  thereby 
preventing  rainfall  and  soil  moisture 
from  entering  and  pooling  within  the 
interstitial  monitoring  area.  Second, 
equipment  could  be  provided  for 
periodically  pumping  out  moisture  that 
becomes  trapped  within  the  secondary 
barrier  system,  thereby  maintaining  the 
system's  design  for  release  detection. 

For  reasons  already  discussed  above 
concerning  other  release  detection 
methods  using  monitoring  wells,  all 
wells  must  be  clearly  marked  and  closed 
to  unauthorized  outside  access. 

(4)  Internally-Fitted  Membrane  Liners 
(Section  280.41(h)(4)).  EPA  is  aware  of 
an  interstitial  monitoring  technique 
within  internally-fitted  membrane  liners 
that  is  currently  available  on  a  very 
limited  basis  in  the  United  States.  This 
technique  has  been  widely  used  in  West 
Germany  for  a  number  of  years 
(primarily  for  diesel  fuel  storage).  It 
consists  of  internally  fitting  a  membrane 
liner  into  the  inside  of  the  tank  and 
monitoring  the  space  between  using  a 
device  that  maintains  a  partial  vacuum 
pressure  in  the  interstitial  space.  EPA 
has  today  proposed  to  allow  the  use  of 
this  type  of  monitoring  technology,  using 
those  designs  that  are  activated  when 
the  integrity  of  the  tank  is  breached. 
Because  the  tank  itself  provides  the 
structural  support  to  the  liner,  a  breach 
in  the  tank  indicates  a  weakening  of  that 
support  and  a  potential  release.  Also, 
once  the  vacuum  is  broken,  and  the 
interstitial  monitor  is  activated,  it  will 
no  longer  be  able  to  detect  future 
releases.  Thus,  the  tank  would  have  to 
be  replaced  or  repaired  for  the  release 
detection  to  operate  again.  A  breach  in 
the  membrane  would  also  break  the 
vacuum  and  cause  the  need  for  its 
immediate  repair. 

Today,  EPA  is  also  proposing  the 
hmitation  that  an  intemally-ntted 
membrane  be  compatible  with  the 
substance  stored.  Incompatible 
materials  could  render  the  membrane, 
and  the  release  detection  system 
associated  with  it.  useless  overtime. 


(5)  Release  Detection  for  the  Piping 
(Section  280.42).  The  final  requirement 
proposed  today  for  interstitial 
monitoring  is  that  release  detection  be 
provided  for  the  underground  piping  and 
equipment.  Double-walled  tanks  and 
internally  fitted  membranes  do  not 
address  release  detection  for  piping. 
Other  secondary  barrier  designs  like- 
wise do  not  always  include  piping.  This 
requirement  makes  it  clear  that  owners 
and  operators  must  provide  interstitial 
or  some  other  type  of  monitoring  for  the 
underground  piping  and  equipment 
attached  to  the  tank  that  meets  the 
requirements  of  one  of  the  other 
methods  of  detection  proposed  today. 

(6)  Issues  for  Public  Comment.  EPA  is 
seeking  pubhc  conunent  and  information 
on  the  reliability  and  effectiveness  of 
various  interstitial  monitoring 
techniques,  particularly  as  they  are  used 
with  the  different  secondary 
containment  designs.  Specific  comments 
are  requested  concerning  the 
appropriateness  of  the  limitations 
propMised  today  in  assuring  that  releases 
from  UST  systems  will  be  detected. 

EPA  is  particularly  interested  in 
comments  regarding  todays  performance 
standard  for  liner  systems  in  the 
excavation  area.  The  Agency  is 
concerned  that  in  the  absence  of 
detailed  performance  standards,  some 
liners  may  not  perform  adequately.  It 
has  been  reported  to  EPA  in  the  past 
that  fieid-seamed  flexible  membrane 
liners  frequently  leak.  In  addition,  in  the 
absence  of  a  permeability  standard,  clay 
liners  may  not  be  sufficiently 
impermeable  to  intercept  and  direct  a 
release  to  the  monitoring  point. 
Comment  is  requested  regarding 
experience  with  performance  and 
dependability  of  liner  systems.  In 
addition.  EPA  requests  comment  on 
performance  standard  that  could  be 
applied  to  liners  and  other  types  of 
secondary  containment  for  the  purpose 
of  enhancing  the  success  of  release 
detection. 

g.  Other  Methods  Approved  by  the 
Implementing  Agency  (Section  280.41(i)) 

As  previously  described,  today's 
proposal  identifies  requirements  and 
general  standards  of  performance  for 
several  basic  methods  of  release 
detection  for  new  UST  systems. 
However,  many  other  techniques  and 
devices  are  under  development  in  this 
rapidly  growing  field.  EPA  has  identified 
over  250  devices  being  commercially 
developed.  Some  methods,  other  than 
the  six  general  ones  proposed,  today 
may  also  be  able  to  successfully  detect 
releases  within  varying  circumstances 
and  limits.  Therefore,  in  280.41(i),  EPA  is 
also  proposing  to  allow  the  use  of  other 


methods,  or  combinations  of  methods,  of 
release  detection  that  can  be  shown  to 
reliably  detect  releases  in  a  manner 
which  is  no  less  stringent  than  one  of 
the  allowed  methods  described  above. 

Many  different  methods  of  release 
detection  are  under  development  or 
already  available.  There  are  numerous 
in-tank  non-volumetric  monitoring 
devices  (for  example,  helium  gas  tracer 
monitoring)  under  investigation:  several 
devices  for  use  in  the  physical  or 
electronic  measurement  for  the  presence 
of  liquids  or  vapors  in  the  excavation 
area's  soil  (for  example.  U-tubes  and 
soil  resistivity  sensors):  numerous 
products  for  use  in  completely  wrapping 
tanks  to  enhance  release  detection;  and 
relatively  sophisticated  devices  reported 
to  detect  small  volume  releases  from 
pressurized  pipes.  EPA  has  not 
evaluated  the  performance  of  all  these 
methods  and,  as  described  earlier,  has 
rejected  a  regulatory  approach  towards 
release  detection  that  would  require 
certification  of  these  methods  or  devices 
in  regulation  before  they  can  be  used. 

A  major  concern  with  these  other 
various  methods,  however,  is  whether 
they  perform  adequately  or  only  work 
properly  under  specific  conditions.  One 
alternative  that  the  Agency  considered 
was  simply  to  not  allow  any  of  these 
other  methods,  thereby  restricting  the 
use  of  release  detection  to  those 
methods  proposed  today.  This  was 
rejected,  however,  because  EPA 
believes  that  other  methods,  or 
combinations  of  methods,  may  be 
shown  in  the  future  to  reliably  detect 
releases.  The  Agency's  intent  is  to  foster 
continued  experimentation, 
development,  and  use  of  other  methods 
that  can  detect  releases  from  UST 
systems  at  least  as  successfully  as  those 
specified  today. 

To  further  ensure  that  other  methods, 
or  combinations  of  methods,  can  be 
used  if  they  are  shown  to  reliably  detect 
releases,  today's  proposal  allows  their 
use  if  they  are  approved  by  the 
implementing  agency.  To  be  approved, 
they  must  be  shown  to  perform  as 
capably  as  any  of  the  other  proposed 
methods  of  detecting  releases  before 
they  migrate  beyond  the  UST 
excavation  area  and  result  in  adverse 
impacts  to  human  health  and  the 
environment.  These  approvals  may  be 
site-specific  or  more  generic,  depending 
on  the  performance  and  limitations  of 
the  methods.  For  example,  there  are 
some  sophisticated  pipeline  release 
detection  devices  available  and  under 
development  that  may  be  able  to 
reliably  detect  small  releases  from 
pressurized  pipes.  Such  devices,  used 
with  appropriate  release  detection  for 
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the  UST  may  constitute  a  combination 
of  methods  that  would  be  allowed  by 
the  implementing  agency. 

EPA  is  presently  collecting 
information  and  conducting  research 
addressed  to  various  methods  of  release 
detection.  Should  the  Agency  finalize 
the  regulatory  approach  proposed  today, 
the  results  of  these  research  efforts  may 
be  provided  in  guidance  that  should  be 
helpful  to  implementing  agencies  in 
deciding  whether  other  methods  of 
release  detection  should  be  allowed. 
These  guidances  would  identify  criteria 
to  be  considered  in  judging  any 
additional  methods  and  their 
performance  in  comparison  to  these  six 
methods  proposed  today. 

The  Agency  solicits  public  comment 
and  performance  information 
concerning  other  methods  of  release 
detection  that  may  be  capable  of 
detecting  releases  from  UST  systems. 
Information  concerning  the  accuracy 
and  reliability  of  pressurized  line  leak 
detection  devices  is  specifically 
requested  along  with  public  comment  on 
whether  they  should  be  allowed  in  lieu 
of  other  methods  of  release  detection  for 
this  type  of  piping.  Comments  are 
specifically  requested  concerning  the 
feasibility  of  allowing  the  use  of  other 
methods  or  release  detection  if  they  are 
approved  by  the  implementing  agency  to 
be  no  less  stringent  than  any  one  of  the 
six  methods  identified  today. 

4.  Secondary  Containment  For  New 
Hazardous  Substance  UST  Systems 
(Section  280.41(b)) 

a.  Overview 

As  discussed  in  the  previous  section, 
EPA  is  today  proposing  several  methods 
of  release  detection  for  new  UST 
systems.  However,  the  Agency  is 
concerned  that  releases  of  various 
hazardous  substances  can  be  more 
difficult  to  reliably  detect  than 
petroleum  releases.  Releases  of 
hazardous  substances  may  not  be 
detected  by  some  or  all  of  the  methods 
allowed  for  petroleum  because  most  of 
these  techniques  and  devices  have 
apparently  not  been  designed  or 
calibrated  to  detect  hazardous 
substances.  In  many  instances,  they  may 
never  have  been  previously  used  for  this 
purpose.  In  contrast,  the  Agency  has 
concluded  that  interstitial  monitoring 
between  the  UST  system  and  a 
secondary  barrier  surrounding  it  is  a 
method  that  should  be  readily  available 
for  use  in  the  detection  of  hazardous 
substance  releases.  As  discussed 
previously,  there  are  a  number  of 
approaches  to  secondary  barriers  for 
UST  systems  including  vaults,  double- 
walled  tanks,  and  liners.  The  secondary 
burrier  outside  of  the  UST  system 


prevents  the  movement  of  released 
material  into  the  environment  and 
enabks  the  use  of  various  interstitial 
monitoring  techniques  for  detecting  a 
release  between  this  barrier  and  the 
UST  system.  These  barriers  should  be 
readily  available  for  use  with  hazardous 
substances. 

Today  EPA  is  also  proposing 
§  280.41  (b]  to  require  the  use  of 
secondary  containment/interstitial 
monitoring  at  all  new  hazardous 
substance  UST  systems.  The  Agency 
believes  that  a  secondary  barrier 
provides  a  more  controlled  environment, 
free  of  many  of  the  factors  that  can 
reduce  the  probabiHty  of  detection  of 
some  hazardous  substances  when  other 
methods  of  release  detection  are  used.  A 
properly  constructed  and  designed 
secondary  barrier  will  ensure  retention 
of  a  release  for  detection  so  that 
corrective  action  can  be  taken  under 
Subparts  F  and  G  of  the  regulations 
(which  includes  free  product  removal 
and  soil  and  ground-water  cleanup).  An 
added  benefit  of  the  secondary  barrier 
will  be  to  simplify  the  cleanup  of 
releases  from  the  tank  system.  Only  a 
limited  area  can  be  contaminated  if  the 
secondary  barrier  retains  the  release  for 
purposes  of  reliable  detection  and 
corrective  action.  This  is  a  significant 
benefit  for  some  highly  mobile,  highly 
soluble,  or  high  specific  gravity 
hazardous  substances,  which  are 
difficult  to  remove  from  the  soil  or 
ground  water  and  pose  an  inherently 
higher  level  of  risk  to  human  health 
when  coupled  with  unreliable  release 
detection. 

There  are  several  interstitial 
monitoring  techniques  that  can  be  used 
to  detect  releases  of  hazardous 
substances  in  the  interstitial  area 
between  an  UST  system  and  the 
secondary  barrier  surrounding  it.  These 
detecfion  devices  typically  detect  or 
monitor  for  the  presence  of  either  vapors 
or  liquids  and  can  operate  either 
continuously  or  manually.  Manual  liquid 
detection  systems  come  in  a  variety  of 
designs.  A  number  of  these  use  chemical 
sendfive  pastes  that  change  color  when 
exposed  to  water  or  hydrocarbons. 

Some  of  the  continuous  liquid 
detection  systems  trigger  an  alarm  by 
using  a  device  that  softens  or  dissolves 
if  liquid  (water  or  hydrocarbons) 
appears  in  the  interstitial  space.  Other 
types  of  continuous  liquid  detection 
systems  use  level  gauges  or  switches  to 
set  off  alarms  when  the  liquid  rises  to 
the  detection  level.  In  all  of  these  liquid 
detection  systems,  the  sampling  point  is 
usually  at  the  lowest  point  in  the 
secondary  containment  structure  with 
all  areas  having  free  drainage  to  this 
point.  This  interstitial  area  must  also  be 


sealed  off  from  the  outside  environment 
to  prevent  corrosion  condensation  or 
precipitation-induced  interferences  to 
the  monitoring  techniques. 

Most  vapor  sensors  used  for 
monitoring  the  interstitial  space  are 
continuously  in  operation  and  can  be 
used  with  volatile  hazardous 
substances.  However,  some  manual 
detectors  that  are  marketed  principally 
as  personnel  safety  devices  may  also  be 
used.  These  continuous  interstitial 
monitoring  techniques  are  activated 
when  the  concentration  of  hydrocarbon 
vapors  exceeds  a  preset  level.  The 
preset  level  is  set  above  the  background 
level  at  the  time  of  installation.  Because 
of  the  confined  nature  of  the  space 
between  the  UST  system  and  the 
secondary  barrier,  hydrocarbon  vapors 
from  a  hazardous  substance  release  are 
generally  expected  to  reach  the  alarm 
quickly. 

In  addition  to  these  monitoring 
methods,  the  interstitial  space  between 
the  two  walls  of  double-walled 
hazardous  substance  UST  systems  can 
be  monitored  using  pressure  sensors. 
The  pressure  systems  use  either  a 
vacuum  or  a  pressure  sensing  device  in 
the  interstitial  space  to  detect  failure  of 
the  inner  or  the  outer  walls.  Loss  of  the 
vacuum  or  pressure  signifies  a  breach  in 
one  of  the  two  walls. 

b.  Current  Practices 

Four  states  (CA,  DE,  RI,  SC)  and 
Puerto  Rico  utilize  secondary 
containment  barriers  for  hazardous 
substance  UST  systems.  California  and 
Puerto  Rico  require  them  for  new  UST 
systems.  South  Carolina  requires  them 
only  in  ground-water  sensitive  areas 
(aquifer  recharge  or  drinking  water  well 
zones).  Rhode  Island  allows  them  as  an 
alternative  to  leak  monitoring. 

In  all  the  above  states,  double-wall 
UST  systems  are  accepted  as  meeting 
requirements  for  new  hazardous 
substance  UST  systems.  In  general,  they 
state  specifications  for  construction  or 
approve  the  tanks  on  a  case-by-case 
basis.  For  example,  the  outer  jacket  of  a 
double-walled  tank  must  be  constructed 
of  coated  steel  and  cover  at  least  the 
lower  85  percent  of  the  circumference  of 
the  tank,  and  no  penetrations  through 
the  jacket  may  be  present  other  than 
manholes  and  fittings. 

Three  states  (CA,  DE,  and  RI)  address 
requirements  for  vaults  used  as 
secondary  barriers  for  hazardous 
materials.  Specifications  for 
construction  of  vaults  is  generally  not 
given.  Some  states  require  visual 
observation  of  tanks  in  vaults  as  a  leak 
detection  method.  This  requirement 
implies  a  necessity  for  access  to  the 
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vault  and  space  available  for 
observation. 

Under  federal  regulations,  secondary 
containment  with  monitoring  is  required 
for  underground  hazardous  waste  tank 
systems.  The  secondary  containment 
barrier  must  prevent  the  migration  of  a 
release  into  the  soil,  ground  water,  or 
surface  water  and  must  meet  several 
design,  installation,  and  operation 
criteria  concerning  the  type  of 
containment,  capacity,  material 
selection,  foundation  support  release 
collection,  and  sealing  from  infiltration 
of  surface  or  ground  water.  A  registered 
professional  engineer  must  attest  that 
the  tank  system  design  is  adequate,  and 
an  independent  installation  inspector  or 
professional  engineer  must  inspect  the 
tank  system  for  adequate  construction 
and  installation.  Monitoring  must  be 
provided  between  the  primary  and 
secondary  containment  structures  to 
detect  releases  from  the  primary 
containment  within  24  hours. 

c.  Approach  to  Regulation  —  , 

EPA  is  today  proposing  in  S  280.41(b) 
that  secondary  barriers  with  interstitial 
monitoring  be  required  for  all  new  UST 
systems  storing  hazardous  substances. 
EPA  is  also  proposing  to  allow  the 
owner  and  operator  to  use  an 
alternative  method  of  detection  if  it  can 
be  demonstrated  to  accurately  and 
reliably  detect  releases  from  the  UST. 
Owners  and  operators  must  provide  a 
demonstration  of  the  applicability  of 
any  of  the  other  methods  to  the 
implementing  agency  for  approval  prior 
to  its  use.  (A  more  detailed  discussion  of 
this  alternative  demonstration 
immediately  follows  in  the  next  section 
of  the  Preamble.) 

(1)  General  Performance  Standards 
for  Secondary  Containment/Interstitial 
Monitoring  (Section  280.41(h)).  The 
Agency  is  aware  that  the  performance 
and  durability  of  the  many  types  of 
secondary  containment  barriers  and 
interstitial  monitoring  techniques  is 
unknown.  New  hazardous  substances 
UST  systems  must  therefore  meet  the 
performance  requirements  of 
(S  280.41(h)).  Many  of  these  interstitial 
monitoring  systems  have  been  in  use  for 
only  a  short  period  of  time  at  a  limited 
number  of  sites.  Of  particular  concern  to 
the  Agency  is  the  use  of  synthetic 
membrane  liners  wrapped  around  and  in 
immediate  contact  with  the  tank.  This 
type  of  liner  system  could  be  subject  to 
greater  stresses  during  installation  than 
a  typical  liner  system  which  has  fine- 
grained backfill  between  the  liner  and 
the  tank.  The  increased  stresses  could 
result  from  friction  among  the  tank, 
liner,  and  backfill,  while  placing  the 
tank  and  compacting  the  backfill.  These 


stresses  could  result  in  tears  that  allow 
the  escape  of  releases  prior  to  detection. 
Another  containment  technology  that 
the  Agency  is  concerned  about  is  the 
bentonite  clay  barriers.  Certain 
hazardous  substances  may  be 
incompatible  with  bentonite  clays  and 
may  not  be  effectively  retained.  Also, 
such  sealed-soils  have  been  found  by 
the  Agency  under  its  hazardous  waste 
program  to  perform  significantly  less 
effectively  than  man-made  flexible 
membrane  liners,  for  example.  (See 
today's  solicitation  of  information  and 
public  comment  on  this  subject  in  the 
previous  section  of  this  preamble 
addressed  to  interstitial  monitoring). 

The  Agency  is  today  requesting 
information  and  comment  on  the 
applicability  of  the  various  secondary 
barrier  methods  and  interstitial 
monitoring  techniques  to  UST  systems 
that  contain  hazardous  substances. 

(2)  Variance  from  Secondary 
Containment/Interstitial  Monitoring 
Requirements  for  New/Upgraded 
Hazardous  Substance  UST  Systems 
(Section  280.41(b))  (a)  Overview.  EPA 
recognizes  that  secondary  containment 
with  interstitial  monitoring  may  not  be 
necessary  for  all  hazardous  substance 
tanks  to  protect  human  health  and  the 
envirorunent,  and  that  there  may  be 
alternative  release  detection  methods 
that  protect  human  health  and  the 
environment  based  on  the  tank  system 
characteristics,  location,  and  stored 
substance. 

At  present,  there  is  an  extensive  and 
rapidly  growing  universe  of  release 
detection  methods  for  petroleum 
substances.  The  Agency  believes  that, 
for  hazardous  substances  which  are 
similar  to  petroleum  substances,  some  of 
the  release  detection  methods  currently 
available  may  be  able  to  provide  a 
similar  level  of  protection.  Further,  new 
release  detection  methods  may  be 
developed  in  the  future  which  will 
provide  this  level  of  protection  for  other 
hazardous  substances. 

Generally,  there  are  two  procedures 
through  which  variances  can  be 
obtained:  (1)  They  can  be  specified  in 
regulations  and  thus  be  self- 
implementing;  or  (2)  they  can  be  granted 
through  a  review  and  approval  process. 
However,  EPA  is  concerned  that  the 
large  size  of  this  regulated  community 
poses  unique  challenges  concerning 
variance  implementation.  For  example, 
if  the  Agency  selects  a  self- 
implementing  system,  it  is  possible  for 
abuses  to  occur.  On  the  other  hand,  the 
review  and  approval  oversight  process 
for  implementing  variances  could  be 
logistically  overwhelming. 


(b)  Current  Practices.  Of  the  few 
states  that  do  regulate  hazardous 
substances,  most  allow  tank  owners  to 
apply  for  variances  based  on  equivalent 
technologies.  For  example,  Rhode  Island 
will  consider  variances  from  program 
requirements  (and  does  not  require 
secondary  containment)  if  there  is  clear 
and  convincing  evidence  that  an 
"alternative  design  or  operating 
standard  is  substantially  equivalent  to 
the  regulation  and  will  have  no  adverse 
e^ect  on  public  health  and  the 
environment."  California  regulations 
allow  categorical  and  site-specific 
variance  requests.  Categorical  variances 
allow  an  alternative  method  of 
construction  or  monitoring  which  is 
applicable  to  more  than  one  local 
agency  jurisdiction.  Site-specific 
variances  would  be  applicable  at  one  or 
more  sites  within  one  local  agency's 
jurisdiction.  Most  states  grant  variances 
through  a  review  and  approval  process. 

EPA  recently  promulgated  regulations 
for  hazardous  waste  storage  and 
treatment  tank  systems.  They  contain 
variance  procedures  for  tanks  storing 
hazardous  wastes.  The  regulations 
basically  require  phased-in  secondary 
containment  with  interstitial  monitoring 
for  underground  tank  systems.  These 
regulations  allow  both  a  risk-based 
variance  and  a  technology-based 
variance.  The  risk-based  variance  can 
be  obtained  if  the  "owner/operator 
demonstrates  that  there  will  be  no 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment  in 
the  event  hazardous  waste  is  released 
from  the  storage  or  treatment  system."  It 
is  not  available  for  new  underground 
hazardous  waste  tank  systems.  The 
technology-based  variance  can  be 
obtained  if  the  "owner/operator  can 
demonstrate  to  the  Regional 
Administrator  that  alternative  design 
and  operating  practices,  together  with 
location  characteristics  will  prevent  the 
migration  of  any  hazardous  waste  or 
hazardous  waste  constituents  into  the 
ground  water  or  surface  water  at  least 
as  effectively  as  secondary  containment 
with  interstitial  monitoring. "  "This  type 
of  variance  would  be  granted,  for 
example,  if  a  release  detection  method 
not  believed  generally  reliable  will  be 
reliable  for  a  tank  system  because  of  its 
characteristics,  location,  and  other 
factors  such  as  the  wastes  stored  or 
treated."  However,  variances  based  on 
ground  water  monitoring  is  not  allowed 
because  the  overall  strategy  for 
regulating  hazardous  waste  tank 
systems  is  based  on  the  prevention  of 
contamination  of  ground  water  by 
releases  from  tank  systems. 
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(c)  Approaches  to  Regulation.  EPA 
has  considered  two  basic  approaches 
for  granting  variances  for  hazardous 
substance  tanks:  A  chemical  class 
approach  and  a  tank  system-specific 
approach.  Through  the  class  approach, 
the  Agency  would  defme  groups  of 
hazardous  substances  that  would  not 
require  secondary  containment  when 
stored  in  underground  tanks.  The  tank 
system-specific  approach  would  grant 
variances  by  taking  into  account  tank 
contents  and  siting  considerations.  In 
either  case  the  variance  would  waive 
secondary  containment  requirements  if 
an  alternative  release  detection  system 
design  and  operating  practices  applied 
to  a  protected  single-walled  tank  can  be 
shown  to  provide  reliable  protection  of 
human  health  and  the  environment. 

(i)  Chemical  Class  Approach.  The 
Agency  examined  various  ways  to 
create  classes  of  hazardous  substances 
for  which  a  variance  could  be  obtained. 
For  example,  a  report  prepared  for  EPA 
entitled  Evaluation  of  Grouping 
Methodologies  Based  on  Regulated 
Substances  Properties  investigated  the  - 
feasibility  of  classifying  the  regulated 
substances  based  on  their  physical  and 
chemical  properties  for  the  purpose  of 
setting  different  tank  standards.  This 
report  concluded  that,  while  all  of  the 
methods  considered  did  to  some  degree 
distinguish  between  potential  impacts  of 
different  regulated  substances,  the 
relative  differences  in  the  results  were 
not  significant  enough  to  confidently 
defme  groups  of  substances  for  different 
tank  standards.  The  report  further 
pointed  out  that  the  currently  weak 
understanding  of  some  basic  transport 
processes  (e.g.,  movement  of  liquids  and 
vapors  in  the  vadose  zone)  and  key  data 
deficiencies  (e.g.,  a  uniform  scale  of 
toxicity  values)  decreased  the 
confidence  in  the  results. 

A  feasibility  study  prepared  for  EPA, 
entitled  Risk-Based  Ranking  of 
Chemicals  in  UST Systems,  investigated 
the  use  of  a  preliminary  scoring 
technique  in  which  the  chronic  toxicity 
characteristics  used  to  establish 
reportable  quantity  (RQ)  levels  under 
CERCLA  were  used  to  rank  the 
chemicals  stored  in  underground  tanks. 
Then  a  panel  of  scientists  used  this 
information  and  additional  information 
pertaining  to  the  potential  fate  of  these 
chemicals  to  sort  them  into  categories  of 
high,  moderate,  and  low  concern.  The 
report  found  that  chemicals  stored  in 
underground  tanks  vary  substantially  in 
terms  of  risk.  Some  concerns  have  been 
raised  about  this  method  (1)  that  toxicity 
characteristics  used  to  set  RQs  were 
developed  to  address  spills  and 
emergency  releases  rather  than  the  long- 


term,  low-level  continuous  releases 
anticipated  from  underground  tank 
systems;  (2)  environmental  fate 
parameters  considered  did  not  address 
the  role  of  biodegradation;  and  (3) 
environmental  fate  of  compounds  stored 
in  underground  tanks  is  likely  to  be  not 
only  site-dependent,  but  also  solvent- 
dependent. 

The  Agency  also  considered  various 
criteria  which  could  be  used  to  identify 
groups  of  hazardous  substances  which 
might  require  less  stringent  tank 
standards.  The  criteria  included  (1) 
detection  of  the  substance  by  vapor- 
phase  sensors;  (2)  detection  by  the 
human  sense  of  smell;  (3)  high  toxicity; 
and  (4)  cost  of  cleanup.  Of  these 
approaches,  the  detectability  of 
hazardous  substances  appeared  to  be 
the  most  promising  criterion  for  grouping 
hazardous  substances.  However,  only 
limited  analysis  could  be  performed 
because  many  of  the  hazardous 
substances  are  solids  under  standard 
conditions,  but  would  be  dissolved  in  a 
vast  array  of  unknoyvu  solvents  and 
mixtures  when  found  in  underground 
storage  tanks.  Many  of  the  release 
detection  methods  have  not  been 
assessed  for  the  detection  of  hazardous 
substances. 

Therefore,  the  Agency  concluded  that 
development  of  class  criteria  was 
difficult  primarily  due  to  the  wide 
variety  of  tank  siting  conditions  and 
tank  contents,  the  lack  of  some  basic 
data,  and  the  currently  weak 
understanding  of  some  basic  transport 
and  fate  processes.  The  development 
and  analysis  of  these  data  was  judged  to 
be  very  time  consuming.  The  Agency  is 
continuing  to  examine  this  class 
approach  based  on  the  above  criteria 
and  today  EPA  is  requesting  public 
comment  and  information  concerning 
feasible  ways  of  implementing  this 
approach. 

(ii)  Tank  System-Specific  Approach. 
Based  on  the  above  discussion,  EPA  is 
today  proposing  that  variances  from 
secondary  containment  requirements  be 
obtained  on  a  tank  system-specific 
basis.  This  type  of  variance  would  be  for 
each  tank  system  taking  into  account 
considerations  for  tank  contents  and 
siting.  Variances  would  only  be 
available  for  new  and  upgraded  existing 
tank  systems,  and  would  be  granted  by 
the  implementing  agency  through  a 
review  and  approval  procedure.  EPA, 
however,  is  still  considering  the 
feasibility  of  granting  variances  for 
classes  of  hazardous  substances  if  the 
Agency  receives  evidence  that  would 
justify  this  type  of  exemption. 

Today,  EPA  has  proposed  simple 
procedures  in  §  280.41(b)  for  use  in 


applying  for  individual  variances.  These 
procedures  are  based  somewhat  on  the 
procedural  framework  developed  for 
variances  that  are  applied  for  under  the 
Agency's  hazardous  waste  tank  program 
in  40  CFR  264.193(h).  (See  51  FR  25478; 
July  14, 1986.)  If  the  Agency  adopts  this 
approach,  guidance  for  developing  and 
applying  for  a  variance  may  need  to  be 
developed  to  give  a  clearer  indication  of 
the  requirements  that  a  tank  owner  or 
operator  will  need  to  meet.  It  is  the 
Agency's  intent  if  such  guidance  is 
developed  it  would  be  somewhat 
flexible  in  approach  and  some  initial 
concepts  which  may  be  included  in  the 
guidance  are  laid  out  in  the  subsequent 
paragraphs. 

Today,  the  Agency  proposes  that 
when  applying  for  a  tank  system- 
specific  variance  the  owner  or  operator 
must  demonstrate  the  reliability  of  the 
alternate  release  detection  method(8)  to 
be  used  taking  into  account  the  stored 
substance,  the  immediate  subsurface 
tank  environment,  the  characteristics  of 
the  tank  system,  and  the  performance 
characteristics  of  the  proposed  release 
detection  method  and  its  site-specific 
design.  This  will  be  accomplished  in  the 
context  of  the  requirements  for  at  least 
one  of  the  methods  of  release  detection 
proposed  in  280.41.  These 
demonstrations  will  be  expected  to 
receive  careful  scrutiny  that  will 
determine,  with  considerable  technical 
certainty,  if  the  proposed  use  of  a 
particular  method  will  meet  all 
requirements  and  perform  reliably  in 
detecting  releases  of  the  hazardous 
substances  in  the  proposed  setting  for 
that  particular  UST  system 
configuration.  This  closer  type  of 
oversight  by  the  implementing  agency  is 
believed  necessary  to  assure  that  the 
significant  technical  uncertainties  that 
now  exist  concerning  the  use  of  several 
release  detection  methods — particularly 
with  various  hazardous  substances — 
will  be  carefully  reviewed  before  they 
are  allowed  to  be  used  on  a  long-term 
basis. 

During  the  early  implementation  of 
the  variance  procedures  it  may  become 
evident  that  certain  combinations  of 
hazardous  substance/release  detection 
systems  may  be  shown  to  provide 
reliable  detection  (for  instance,  highly 
volatile  chemicals  and  vapor 
monitoring).  The  Agency  anticipates 
that  these  variance  applications  will 
thus  be  simplified  by  allowing  the  tank 
owners  and  operators  to  take  advantage 
of  these  previously  demonstrated 
combinations  and,  thus,  only  be  required 
to  show  that  the  site-specific 
environmental  factors  are  appropriate 
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for  the  use  of  the  proposed  release 
detection. 

The  immediate  subsurface  tank 
environment  will  need  to  be  assessed  to 
determine  if  the  methods  of  detection 
will  work  reliably.  This  means  that  the 
excavation  zone  and  other  subsurface 
areas  between  the  UST  and  the 
proposed  monitor  installation  points 
must  be  considered  in  the  design  of  the 
method  for  the  site.  The  evaluation  of 
this  area  would  include  an  assessment 
of  factors  such  as  soil  types,  site 
location,  historical  high  water  table, 
localized  ground  water  flow  patterns  as 
well  as  any  potential  interferences  that 
would  affect  the  accuracy  and  reliability 
of  the  monitoring  devices.  Interferences 
are  considered  to  be  such  things  as  clay 
layers,  buried  electrical  lines,  or  a  site 
located  in  a  flood  plain,  which  could 
result  in  periodic  flooding  of  the  vadose 
zone  affecting  the  performance  of  some 
release  detection  systems,  such  as  vapor 
monitors. 

The  five  general  release  detection 
methods  proposed  for  use  with  new  UST 
systems  are  available  to  a  tank  owner  or 
operator  to  use  as  an  alternative  to 
secondary  containment  with  interstitial 
monitoring:  frequent  tightness  testing 
and  product  inventory  reconciliation; 
testing  and  monitoring  of  vapors  in  the 
excavation  area;  monitoring  for  liquids 
on  the  ground  water;  monitoring  for 
liquids  in  the  unsaturated  zone  between 
the  UST  and  an  impermeable  barrier 
immediately  below  it;  and  automatic 
liquid  monitoring  and  inventory  control 
inside  of  the  tank.  Because  all  of  these 
methods  cannot  be  used  in  all 
situations,  certain  requirements  on  the 
use  of  each  of  these  methods  have  been 
set  by  the  Agency.  These  requirements 
are  described  above  in  Section  VI.D.3. 
When  selecting  an  alternative  release 
detection  method,  the  owner  and 
operator  must  demonstrate  that  site- 
specific  conditions  meet  these 
requirements. 

Because  the  current  state-of- 
knowledge  of  release  detection  of 
hazardous  substances  is  relatively 
weak,  the  burden  of  data  development 
and  initial  analysis  of  specific  release 
detection  methods  and  their  application 
at  a  site  is  placed  with  the  regulated 
community.  This  includes  analysis  of  the 
number  and  placement  of  monitors,  the 
detection  threshold  of  the  monitor,  and 
the  sampling  frequency  to  insure  reliable 
release  detection.  EPA  believes  that  this 
approach  will  foster  further 
experimentation  and  allow  for  careful 
selection  and  application  of  release 
detection  systems.  Because  this  field  is 
rapidly  developing,  the  Agency  believes 
it  is  incumbent  upon  the  owners  and 


operators  to  work  with  release  detection 
manufacturers  in  the  development  of 
adequate  systems.  The  Agency  will 
remain  open  to  various  methods  for 
implementation  of  this  type  of  variance. 
For  example,  the  appropriate  detectable 
level  could  vary  from  chemical  to 
chemical  because  the  Agency  would 
want  to  be  sure  that  a  release  could  be 
detected  before  an  environmental 
hazard  developed. 

The  Agency,  however,  has  several 
concerns  about  the  feasibility  of  this 
approach.  For  example,  the  Agency 
believes  that  there  are  some  hazardous 
substances  for  which  variances  should 
not  be  granted.  These  hazardous 
substances  would  include  those  that  are 
acutely  hazardous,  pyrophoric,  or  highly 
water  reactive.  A  specific  example  of 
these  chemicals  are  those  classified  as 
Poison  A  in  the  U.S.  Department  of 
Transportation  (DOT)  Hazardous 
Materials  Table.  The  Poison  A  category 
includes  seven  poisonous  gases  and 
liquids  which  when  mixed  with  air  in 
very  small  amounts  are  dangerous  to 
life.  The  Agency  also  believes  that  the 
properties  of  other  hazardous 
substances  would  either  make  them  not 
amenable  to  some  of  the  alternative 
release  detection  methods,  or  result  in 
more  careful  scrutiny  of  variance 
applications.  For  instance,  dense  liquids 
(those  with  a  specific  gravity  greater 
than  water]  cannot  use  the  alternative  of 
monitoring  for  liquids  on  the  ground 
water.  Substances  with  toxicity  greater 
than  benzene  (one  of  the  most  toxic 
constituents  of  gasoline]  might  suggest 
more  careful  scrutiny  of  proposed 
alternative  release  detection  methods. 
These  highly  toxic  substances  could  be 
defined  as  those  that  are  in  the  "X" 
category  for  the  toxicity  criterion  used 
to  establish  CERCLA  RQs. 
Approximately  60  of  the  hazardous 
substances  expected  to  be  found  in  UST 
systems  have  an  RQ  toxicity  value  of 
"X." 

EPA  today  requests  comments  on  the 
variance  procedures  discussed  above, 
and  is  particularly  interested  in 
comments  on  the  feasibility  of 
implementing  a  risk-based  variance 
procedure  similar  to  that  in  the 
Hazardous  Waste  Tanks  rules. 
However,  today  EPA  has  not  proposed 
the  use  of  the  risk-based  variance 
procedure  for  tanks  storing  hazardous 
substances  because  of  several 
implementation  concerns  which  include 
the  wide  array  of  hazardous  substances 
and  their  associated  solutions  and 
mixtures,  the  size  of  this  regulated 
community,  and  the  potential 
administrative  burdens  that  might  be 
imposed  by  such  a  procedure.  The 


Agency  also  requests  comments  and 
information  on  how  (and  by  what  basis] 
EPA  might  identify  chemicals  that  have 
properties  similar  to  petroleum  that 
could  warrant  regulation  in  the  manner 
that  is  being  proposed  today  for 
petroleum  UST  systems. 

5.  Additional  Requirements  for  Piping  at 
New  UST  Systems  (Sections  280.42) 

a.  Additional  Requirements  for 
Pressurized  Piping  (Section  280.42(a]  and 
(b)] 

One  method  of  withdrawing 
substances  from  an  UST  is  to  use  a 
transfer  pump  which  is  usually  placed  in 
or  near  the  tank.  This  pump  withdraws 
regulated  substances  from  the  tank  and 
forces  it  under  pressure  through  a  pipe 
to  the  dispensing  meter.  Because  the 
substance  is  under  pressure,  a  structural 
failure  or  leak  in  the  transfer  pipe  will 
allow  it  to  be  released.  Today's  proposal 
contains  additional  release  detection 
requirements  for  pressurized  piping 
systems  using  less  than  continuous 
monitoring. 

A  major  concern  with  the  use  of 
pressurized  piping  systems  is  the 
potential  for  large  releases.  Data  from 
the  Agency's  State  Release  Incidents 
Survey  indicate  that  releases  from 
piping  are  somewhat  larger  than  the 
releases  from  tanks.  This  same  data  also 
indicates  that  piping  is  involved  in  20  to 
35  percent  of  all  releases  reported  to  the 
states  examined  in  the  study.  The 
Agency  suspects  that  pressurized  piping 
is  involved  in  the  larger  piping  releases 
because  the  other  approach  to  product 
transfer,  which  uses  suction  pumps,  fails 
to  operate  properly  when  there  are  leaks 
in  the  pipe.  Also,  it  is  widely  reported 
that  pressurized  pipe  is  the  most 
commonly  used  petroleum  withdrawal 
system  at  new  installations. 

In  addition  to  the  general  UST  system 
release  detection  methods  that  were 
discussed  earlier  in  this  Preamble, 
pressure-loss  sensors  are  commercially 
available  for  use  as  release  detection 
with  pressurized  piping  systems.  These 
methods  sense  the  pressure  in  the  piping 
when  the  transmission  pump  begins  to 
transfer  petroleum  from  the  tank  to  the 
product  dispenser.  A  slower  than 
expected  rise  in  pressure  could  indicate 
a  failure  in  the  pipe  and  a  possible 
release.  This  type  of  system 
automatically  shuts  off  the  product 
dispensing  pipe  when  the  pressure  does 
not  reach  the  expected  preset  level 
within  a  few  seconds.  Although  there  is 
little  documented  performance  data  for 
these  piping  pressure  sensing  methods, 
they  are  reported  to  detect  at  least  large 
rates  of  release.  One  currently  marketed 
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system  is  claimed  to  detect  and 
shutdown  in  the  presence  of  releases  of 
2  gallons  per  hour.  Several  more 
sensitive  systems  are  also  currently 
available  or  under  development. 

The  characteristics  of  pressurized 
piping  described  above  have  caused  the 
Agency  to  consider  not  allowing  its  use 
at  new  UST  installations.  However,  this 
method  of  product  transfer  is  reported  to 
be  widely  applied  at  newer  retail 
gasoline  outlets,  for  example,  and  is  an 
important  factor  in  the  current  design  of 
these  new  stations.  EPA  has  concluded 
that  this  method  of  withdrawal  can  be 
used  reliably,  in  a  manner  that  protects 
human  health  and  the  environment,  if 
continuous  release  detection  methods 
are  employed  to  ensure  potentially  large 
"run-away"  releases  from  pressurized 
piping  are  detected  quickly  so  they  can 
be  minimized  and  contained.  As 
described  earlier  in  this  Preamble,  the 
Agency  believes  that  several  release 
detection  methods  may  be  reliably 
applied  in  a  manner  that  will  rapidly 
and  reliably  detect  releases,  even  from 
the  piping.  However,  EPA  is  today 
proposing  to  allow  frequent  release 
detection  that  is  not  continuous. 
Because  of  the  concern  that  run-away 
releases  from  pressurized  piping  can 
create  a  large  release  in  a  relatively 
short  period  of  time,  today's 
requirements  for  release  detection  at 
new  UST  systems  could  allow,  under  the 
30-day  sampling  frequency  required 
under  §  280.40(d),  a  pressurized  pipe 
leak  to  develop  into  a  large  release 
before  it  is  detected. 

Today  EPA  is  proposing  in  §  280.42(b), 
as  an  addition  to  the  other  release 
detection  requirements,  that  pressurized 
piping  release  detection  and  shutoff 
devices  must  be  used  at  new  UST 
systems  with  pressurized  delivery  lines, 
unless  the  piping  system  is  provided 
with: 

•  A  continuous  method  of  release 
detection  that  complies  with 
requirements  proposed  for  new  USTs  in 
§  280.41;  or 

•  Interstitial  monitoring  in 
accordance  with  the  UST  system  release 
detection  requirements  in  §  280.41(h). 

The  Agency  has  concluded  that  the 
above  two  methods  of  release  detection 
adequately  address  the  threat  posed  by 
underground  pressurized  run-away 
leaks,  provided  these  methods  include 
piping  in  their  coverage. 

Each  of  the  additional  requirements 
for  pressure  piping  is  discussed  in  more 
detail  below. 

(1)  Automatic  Release  Detection  and 
Shutoff  Equipment  (Section  280.42(b)). 
Today  EPA  is  proposing  that  pressurized 
piping  at  new  USTs  without  continuous 
release  detection  or  interstitial 


monitoring  must  also  be  provided  with 
automatic  release  detection  and  shutoff 
equipment.  Numerous  such  devices  are 
already  commercially  available  and  in 
widespread  use.  One  of  the  performance 
requirements  proposed  today 
concerning  this  equipment  is  that  the 
system  be  capable  of  automatically 
detecting  a  release  rate  of  at  least  2 
gallons  per  hour.  It  has  been  reported  to 
EPA  that  there  is  equipment 
commercially  available  that  can  achieve 
this  performance  and  that  it  is  relatively 
inexpensive  to  install.  EPA  believes  that 
releases  from  pressurized  piping  can 
often  rapidly  advance  to  a  level  that  is 
greater  than  2  gallons  per  hour  and  will, 
thenefore,  activate  these  devices. 
Another  performance  standard  proposed 
today  for  this  equipment  is  that  it  must 
automatically  shut  off  the  transfer  pipe 
when  a  release  greater  than  2  gallons 
per  hour  is  detected.  To  minimize 
adverse  envirormiental  impacts,  these 
releases  should  be  stopped  as  quickly  as 
possible.  Again,  equipment  is  reported 
to  be  widely  available  and  in  use  that 
will  be  able  to  accomplish  this 
performance  requirement. 

(2)  Issues  for  Public  Comment. 
Because  of  the  limited  experience  with 
piping  release  detection  methods,  EPA 
has  had  to  develop  today's  proposal 
based  on  partial  information.  TTierefore, 
EPA  is  especially  seeking  information 
regarding  the  field  performance  of 
pressurized  piping  release  detectors. 
EPA  is  requesting  comment  on  the 
proposed  methods  and  limitations  with 
supporting  data  where  available.  We  are 
also  interested  in  receiving  information 
concerning  experience  with  releases 
from  pressurized  piping  and  whether 
additional  requirements  proposed  today 
are  needed  to  protect  human  health  and 
environment. 

b.  Exemption  For  Suction  Piping 
Systems  (Section  280.42(b)) 

Today's  proposal  provides  an 
exemption  from  the  UST  system  release 
detection  requirements  of  S  280.40-41  as 
they  pertain  to  underground  piping  if  a 
suction-type  piping  system  is  used  that 
meets  certain  other  requirements.  This 
method  of  withdrawing  regulated 
substances  from  an  UST  uses  a  suction 
pump  which  is  usually  placed  away 
fron  the  tank  at  or  near  the  dispensing 
meter.  This  pump  draws  substances 
froti  the  tank  by  applying  a  suction  to 
the  transfer  pipe.  Because  the  substance 
is  at  less  than  atmospheric  pressure,  a 
structural  failure  or  leak  in  the  transfer 
pipe  will  allow  air  or  ground  water  to  be 
draiwn  into  the  pipe  instead  of  allowing 
the  regulated  substance  to  be  released. 
In  addition,  if  the  leak  is  large  enough 
and  a  significant  amount  of  air  enters 


the  pipe,  the  pump  and  dispensing  meter 
will  operate  erratically,  calling  the 
operator's  attention  to  a  suspected 
failure. 

Although  there  is  a  lack  of 
performance  data  for  suction  piping 
systems,  many  of  these  systems  are 
currently  in  use  in  this  country.  In 
addition,  suction  piping  systems  also  are 
in  wide  use  in  Europe.  For  example. 
West  Germany  has  required  suction 
piping  for  several  years  and  it  has  been 
reported  that  these  systems  are 
successful  in  minimizing  releases  due  to 
piping  failures  because  they  are 
considered  "intrinsically  safe." 

The  apparent  inherent  fail-safe  nature 
of  suction  piping  systems  has  caused 
EPA  to  allow  (within  certain  limitations) 
an  exemption  for  such  piping  from  all 
release  detection  requirements  in 
today's  proposal.  The  requirements  in 
today's  proposal  that  suction  piping 
systems  must  meet  in  order  to  be 
exempted  from  all  other  piping  release 
detection  requirements  are: 

•  The  underground  piping  operates  at 
less  than  atmospheric  pressure; 

•  The  piping  is  sloped  to  drain  back 
to  the  tank; 

•  Only  one  check  valve  is  included  in 
each  suction  line:  and 

•  The  check  valve  is  located  directly 
below,  and  as  close  as  practical  to  the 
suction  pump. 

Each  of  these  requirements  are  briefly 
discussed  below. 

(1)  Operating  Pressure  (Section 
280.42(c)(1)).  Today's  proposal  allows  an 
exemption  from  release  detection 
requirements  as  they  pertain  to  piping  if 
the  underground  piping  operates  at  less 
than  atmospheric  pressure.  The  pressure 
in  the  soil  around  the  pipe  will  be 
atmospheric,  if  above  the  water  table,  or 
greater  than  atmospheric,  if  below  the 
water  table.  When  the  pressure  in  the 
pipe  is  less  than  the  atmospheric 
pressure,  a  lead  in  the  pipe  will  allow 
air  or  ground  water  to  enter  the  pipe  and 
the  contents  of  the  pipe  will  not  be 
released.  Although  EPA  has  little 
documented  performance  data 
concerning  the  operating  pressures  in 
typical  suction  piping  systems,  EPA 
believes  that  the  currently  marketed 
systems  adequately  prevent  releases. 

(2)  Piping  Slope.  For  a  suction  piping 
system  to  be  exempt  from  the  release 
detection  requirements  proposed  in 
today's  rule,  it  must  be  sloped  to  allow 
the  pipe's  contents  to  drain  back  into  the 
tank  in  the  event  that  the  suction  is 
released.  The  Agency  believes  that 
simply  operating  the  piping  at  less  than 
atmospheric  pressure  will  prevent  major 
releases.  However,  small  releases  for 
the  piping  would  still  be  possible  if  a 
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leak  were  to  occur  at  a  low  point  in  the 
piping.  If  a  portion  of  the  piping  drains 
to  a  low  point  rather  than  back  to  the 
tank,  then  some  amount  of  fluid  would 
be  trapped  there  in  the  event  of  a  loss  of 
suction.  A  leak  at  this  low  point  could 
then  allow  trapped  fluid  to  be  released. 
This  type  of  release  would  be  small 
(tens  of  gallons]  in  a  typical  piping 
layout  for  retail  petroleum  product 
dispensing.  However,  it  can  be  easily 
avoided  by  sloping  the  pipe  back  to  the 
tank.  If  suction  is  lost  in  a  properly 
sloped  piping  system,  the  contents  of  the 
pipe  will  drain  back  into  the  fank.  The 
Petroleum  Equipment  Institute's  RPIOO- 
86  "Recommended  Practices  for 
Installation  of  Under9t>und  Liquid 
Storage  System"  recommends  sloping 
the  line  one-eighth  inch  per  foot  back  to 
the  tank  for  all  piping  systems.  The 
Agency  believes  that  this  is  an  easily 
applied  measure  that  will  prevent  even 
small  releases  &om  the  suction  piping 
systems. 

(3)  Check  Vaives.  Today's  proposal 
also  requires  that  only  one  check  valve 
be  included  with  each  suction  line  to  be 
exempt  from  the  piping  release  detection 
requirements.  The  rationale  for  this 
requirement  is  similar  to  the  argument 
for  the  piping  sk)pe  requirements.  Check 
valves  allow  the  movement  of  fluid  in 
only  one  direction  and  are  typically 
used  in  suction  piping  systems  to 
prevent  the  Quid  from  returning  to  the 
tank.  The  check  valve  maintains  the 
prime  on  the  pump  and  allows 
dispensing  to  begin  as  soon  as  the  pump 
is  turned  on.  In  addition,  pump  wear 
would  be  substantially  increased  if  the 
line  drained  back  into  the  tank  after 
each  use.  When  two  check  valves  are 
used,  then  the  fhiid  is  the  line  between 
the  check  valves  can  develop  a  greater 
than  almostpheric  pressure.  This 
situation  could  result  from  a  leak  in  the 
upper  check  valve  or  a  leak  in  the  line 
between  the  two  check  valves.  A  leak  in 
this  pressurized  portion  of  the  piping 
could  then  cause  a  small  release  in  a 
fashion  similar  to  a  release  in  an 
improperly  sloped  line.  The  Agency 
believes  that  only  one  check  valve  is 
needed  for  the  proper  operation  of  the 
suction  piping  system.  However,  it  has 
been  reported  that  some  existing  suction 
piping  systems  have  more  than  one 
check  valve  due  to  modification  and 
repairs  in  the  piping  systems.  This 
practice  would  not  be  allowed  under 
today's  proposed  exemption  from 
release  detection  for  suction  piping. 

(4)  Check  Valve  Location.  The  fourth 
and  final  requirement  that  suction  piping 
must  meet  to  be  exempt  from  the  piping 
leak  detection  requirements  is  that  the 
check  valve  must  be  located  directly 


below,  and  as  dose  to  as  practical,  to 
the  suction  pump.  This  requirement 
ensures  that  as  much  as  possible  of  the 
piping  is  under  suction  when  the 
transfer  pump  shuts  off.  Historically, 
check  valves  have  been  placed  in  one  of 
several  locations  in  suction  piping 
systems.  One  location  that  ie  common  in 
okler  suction  piping  systems  is  at  the 
right  angled  joint  directly  above  the 
tank.  This  location  allows  a  large 
portion  of  the  piping  system  to 
pressurize  to  one  to  three  pounds  per 
square  inch  when  the  transfer  pump 
shuts  oS.  While  this  pressurization  is 
not  nearly  as  great  as  the  typical  40 
pounds  per  square  inch  pressure  in  a 
pressurized  piping  system,  it  could  cause 
a  release  out  of  a  leak  in  the  piping. 
There  are  several  manufacturers  of 
check  valves  for  use  directly  below  the 
pump  and  they  are  reported  to  operate 
satisfactorily  in  a  wide  range  of 
conditions. 

(5)  Issues  for  Public  Comment 
Because  of  the  limited  performance  data 
on  suction  piping  system,  EPA  has  had 
to  develop  today's  proposal  based  on 
partial  information.  Therefore,  EPA  is 
seeking  information  regarding  the  field 
performance  of  suction  pnping  systems. 
The  Agency  is  particularly  interested  in 
receiving  informatioD  on  the  potential 
for  releases  from  suction  piping  systems. 

The  Agency  is  also  seeking  comment 
on  the  need  for  periodic  monitoring  of 
the  suction  piping  systems  to  ensure  that 
the  system  is  operating  as  intended.  It 
has  been  reported  that  the  suction 
piping  systems  in  West  Germany  are 
equipped  with  a  bleed  valve  bek>w  the 
check  valve  for  periodic  inspection  of 
the  suction  line.  Every  fifth  year  an 
inspector  opens  this  valve  to  check  the 
condition  of  the  suction  line.  Air 
entering  the  line  through  the  open  valve 
indicates  that  suction  is  being 
maintained  in  the  piping.  No  air  entering 
indicates  that  suction  is  not  being 
maintained  in  the  line  and  the  check 
valve  or  piping  need  repair.  Fluid 
coming  out  of  the  line  through  this  valve 
indicates  that  the  line  is  pressurized  and 
the  piping  system  is  in  need  of 
modification  or  repair.  ElPA  is  not  aware 
of  such  a  system  in  use  in  this  country 
and  requests  comments  on  the 
availability  of  this  type  of  system  and 
the  need  for  it. 

6.  Requirements  for  Existing  UST 
Systems 

Today  EPA  is  proposing  to  require 
that  all  existing  US'!  systems  have 
release  detection.  To  meet  this 
requirement,  UST  owners  and  operators 
are  provided  with  a  wide  variety  of 
different  monitoring  methods  to  choose 
from. 


In  prapeaed  28a40  existiag  UST 
systems  are  allowed  to  use  any  of  the 

monitoring  methods  that  can  be  used  by 
new  UST  systems:  tightness  testiz^  and 
inventory  reconciliation,  vapor 
monitoring,  bqvids  on  the  waiter  table 
monitoring,  automated  in-tank 
monitoring,  interception/ detection 
barriers,  secondary  barriers  with 
interstitial  monitoring,  or  some  other  no 
less  stringent  detection  method,  or 
combination  of  laetfaods,  approved  by 
the  in^lementing  agency.  Any  me^iod 
used  to  meet  the  release  detection 
requirement  must  meet  the  performance 
requirements  provided  for  e*di  method 
in  280.41  for  new  UST  systems  (as 
previously  discussed  in  this  Preamble). 
It  must  also  meet  the  general  release 
detection  requirements  for  all  UST 
systeBS  provided  ut  290.40:  a  minimum 
monitoring  frequency  of  no  less  than 
every  30  days;  nee  of  a  method  that 
detects  releases  from  the  tank  and  the 
piping;  the  reqaired  use  of  manufacturer 
instructions  for  installation,  calibration, 
operation,  and  maintenance  schedules; 
documentation  of  vendor  performance 
claims;  and  a  site  assessment  when 
external  methods  are  used. 

hi  accordance  with  §  280.30(b),  for  all 
methods  used  outside  of  an  existing  UST 
system  (for  example,  vapor  and  ground- 
water table  monitoring),  the  owner  or 
operator  must  also  retrofit  the  use  of 
spill  and  overfill  equipment  at  the  same 
time  as  the  release  detection.  As 
discussed  in  more  detail  in  Section 
V1.D.2  of  this  Preamble,  existing  and 
new  spills  can  confound  the  external 
sensors  and  preclude  the  detection  of  a 
leak  in  the  UST  system.  Thus,  any 
existing  UST  system  that  utilizes 
external  release  detection  must  also  be 
provided  with  spill  and  overfill 
equipment  at  the  same  time. 

Because  the  above  alternative 
monitoring  methods  for  new  UST 
systems  would  require  retrofitting  and 
use  of  wells  and  other  equipment  at 
existing  UST  systems,  the  Agency 
evaluated  whether  any  more 
implementable  (and  less  burdensome) 
avenues  might  be  open.  As  described 
earlier,  tank  tightness  testing  and 
inventory  reconciliation  are  the  two 
most  widely  used  methods  of  release 
detection  for  UST  systems.  Both  of  these 
methods  have  the  advantage  of  not 
requiring  significant  retrofitting 
(although  tightness  testing  nvay  require 
some  retrofitting)  and  being  more 
readily  available  to  the  regulated 
community  than  other  methods. 

Therefore.  EPA  is  proposing  to  allow 
the  use  of  the  combination  of  infrequent 
tank  tightness  testing  and  manual  (or 
automatic)  inventory  reconciliation 
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controls  as  another  release  detection 
method  available  for  use  by  owners  and 
operators  of  existing  USTs. 

The  performance  requirements 
proposed  for  tightness  testing  and 
inventory  reconciliation  controls  were 
discussed  earlier  in  this  Preamble. 
Therefore,  the  discussion  that  follows 
focuses  only  on  this  additional  proposed 
use — on  an  interim  basis  only — of 
infrequent  tightness  testing  combined 
with  inventory  reconciliation  at  existing 
UST  systems.  (This  interim  method 
differs  in  frequency  from  the  semi- 
annual tightness  testing  and  inventory 
reconciliation  proposed  as  an 
alternative  available  for  new  UST 
systems). 

Under  today's  proposal  in  280.40(c), 
an  owner  and  operator  of  an  existing 
petroleum  UST  system  who  chooses  to 
use  the  infrequent  tightness  testing 
method  to  meet  release  detection 
requirements  must  repeat  the  tank  test 
at  least  once  every  3  years  for  steel  UST 
systems  that  are  not  protected  from 
corrosion;  and  once  every  5  years  for  all 
other  UST  systems.  The  primary  basis 
for  this  distinction  is  the  fact  that 
unprotected  steel  UST  systems  are  more 
susceptible  to  corrosion  and  need  to  be 
tested  more  frequently  than  the 
protected  steel  or  fiberglass  UST 
systems. 

In  developing  this  proposed  frequency 
for  tank  tightness  testing,  EPA  reviewed 
the  various  schedules  for  tightness 
testing  currently  used  in  the  states.  For 
example,  Connecticut  specifies  a 
schedule  based  on  the  type  and  age  of 
the  UST  system,  with  annual  tightness 
testing  required  for  the  oldest  UST 
systems.  Rhode  Island  varies  between  1 
and  5  years  depending  on  the  age  of  the 
UST  system.  New  York  requires  testing 
every  5  years.  The  states  with  variable 
schedules  apply  more  frequent  tank 
testing  to  the  older  UST  systems. 
Annual  tightness  testing  is  required  to 
prompt  the  retirement  of  old  UST 
systems  and  has  been  reported  to  have 
that  effect  in  the  states  that  require  it. 

EPA  considered  establishing  a  tank 
tightness  testing  requirement  that,  like 
several  state  programs,  would  require 
all  old  UST  systems  to  be  more 
frequently  tested  (thereby  prompting 
their  upgrading  or  replacement]  for 
several  reasons.  However,  a  significant 
amount  of  data  has  been  collected  that 
reveals  that  existing  tank  systems  have 
been  found  to  leak  at  all  ages. 
Furthermore,  on  a  national  basis,  many 
of  the  existing  tanks  appear  already  to 
be  over  10  years  old  or  their  age  is 
unknown.  In  either  situation,  significant 
implementation  difficulties  are  posed  for 
a  schedule  based  on  age.  Thus,  as  is 
discussed  in  more  detail  earlier  in  this 


Preamble,  EPA  has  instead  decided  to 
propose  that  all  UST  systems  be 
upgraded  or  replaced  to  the  new  tank 
standards  within  10  years  and  to  require 
tank  testing  on  an  infrequent  schedule 
during  this  interim  transition  period. 
(See  Section  VI.D.3  for  more  details.) 

Under  the  testing  frequency  proposed 
today,  the  vast  majority  of  existing  UST 
systems  (the  unprotected  bare  steel 
variety)  will  be  required  to  conduct  a 
tightness  test  once  every  3  years  if  they 
choose  this  alternative  method  of 
release  detection.  Judging  from 
experience  in  California,  where  several 
alternative  detection  methods  have  been 
allowed  but  the  choice  of  tank  testing 
predominates,  it  appears  likely  that 
many  owners  and  operators  will  select 
this  one  alternative  method  of  release 
detection  if  allowed  for  existing  UST 
systems  by  EPA.  This  raises  a  concern 
about  whether  this  frequency  of  tank 
tightness  testing  can  be  accomplished 
for  such  a  large  portion  of  the  existing 
UST  systems  in  this  universe.  To 
alleviate  this  concern  somewhat,  the 
Agency  decided  to  propose  a  longer  time 
period  between  tests  for  UST  systems 
that  are  protected  from  corrosion  (the 
primary  cause  of  release).  Current 
estimates  are  that  new  Bberglass  and 
corrosion-protected  steel  UST  systems 
may  comprise  as  much  as  20  to  25 
percent  of  the  existing  tank  universe  by 
the  time  the  final  rule  is  effective.  These 
safer  (corrosion-resistant)  existing  UST 
systems  would,  therefore  be  required  to 
conduct  a  tightness  test  only  once  every 
5  years.  This  lower  demand  on  tank 
testing,  plus  the  numerous  new 
replacement  tanks  that  we  expect  will 
be  installed  within  the  first  5  years  of 
the  program  using  various  other 
methods  of  detection  should  enable  tank 
testing  to  be  reliably  accomplished  at 
this  more  infrequent  and  implementable 
level  nationwide. 

EPA  solicits  comments  and 
information  concerning  the  use  of 
infrequent  tank  tightness  testing 
combined  with  inventory  controls  at 
odsting  UST  systems  during  the  10-year 
pwiod  before  all  UST  systems  have  to 
be  replaced  or  upgraded  to  the  new  tank 
standards.  EPA  also  solicits  comments 
and  information  about  the 
appropriateness  of  the  proposed 
fi^quency  of  tank  tightness  testing 
combined  with  inventory  reconciliation 
allowed  at  existing  systems.  Another 
frequency  that  was  considered  by  the 
Agency  during  the  development  of  this 
proposal  was  to  require  existing  tank 
systems  to  perform  armual  tightness 
testing  plus  inventory  controls  if  they 
are  not  provided  with  frequent  to 
continuous  monitoring  after  the  3-  to  5- 
year  phase-in  period  for  release 


detection  that  is  also  being  proposed 
today  (see  Section  VI  B.2  for  more 
details  on  the  phase-in  period  for 
release  detection).  Aimual  tightness 
testing  plus  inventory  reconciliation 
would  detect  releases  sooner  than 
infrequent  testing  and  would  place  less 
dependence  on  manual  inventory 
reconciliation  as  a  release  detection 
method.  This  would  reduce  the  quantity 
of  a  release  at  any  one  site  prior  to 
detection  and  thereby  enable  reductions 
in  the  potential  environmental  impacts 
and  cleanup  costs. 

After  the  phase-in  period  of  3  to  S 
years,  the  vendors  of  tank  tightness 
testing  services,  as  well  as  the  regulated 
commiaiity,  would  be  in  a  better 
position  than  today  in  providing  annual 
tightness  testing.  EPA  requests  comment 
on  whether  annual  tank  testing  is 
necessary  and  implementable  for 
existing  USTs  after  this  initial  phase-in 
period. 

Today's  proposal  allows  existing 
hazardous  substance  UST  systems  to 
use  the  same  methods  of  release 
detection  allowed  for  new  UST  systems. 
Similaiily,  existing  hazardous  substance 
UST  systems  are  allowed  to  use  the 
infrequent  tank  tightness  testing  and 
monthly  inventory  controls  method  of 
detection  during  die  10-year  interim 
period  when  all  existing  UST  systems 
must  be  upgraded  or  replaced  to  the 
new  tank  standards  (with  interstitial 
monitoring  secondary  containment  for 
hazardous  substances  USTs). 

In  developing  today's  proposed 
approach  for  existing  hazardous 
substance  UST  systems,  the  Agency  was 
concerned  about  the  lack  of  release 
detection  for  these  UST  systems.  As 
discussed  earlier,  all  release  detection  is 
being  developed  and  primarily  aimed  at 
petroleum  UST  systems  because  they 
represent  at  least  95  percent  of  the  UST 
universe.  Through  today's  proposal,  the 
Agency  intends  to  encourage  the 
extension  of  this  developing  technology 
to  the  many  hazardous  substance  UST 
systens  storing  chemicals  that  are 
similar  in  nature  and  detectability  to 
petroleum.  Any  hazardous  substance 
UST  system  that  cannot  apply  accurate 
and  reliable  release  detection  according 
to  the  limitations  proposed  today  will  be 
required  to  upgrade  to  secondary 
containment  and  interstitial  monitoring 
within  3  to  5  years. 

As  with  new  hazardous  substance 
USTs,  the  Agency  considered  requiring 
all  existing  hazardous  substance  UST 
systems  to  receive  a  variance  if  they 
wanted  to  apply  a  method  of  release 
detection  other  than  secondary 
containment  and  interstitial  monitoring. 
However,  this  was  not  proposed  for 
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several  reasons.  First,  with  over  50,000 
existing  hazardous  substance  UST 
systems,  the  Agency  was  concerned  that 
the  variance  process,  as  required  for 
new  UST  systems,  could  not  be 
accomplished  within  3  to  5  years  for 
existing  UST  systems.  The  Agency  could 
be  overwhelmed  by  variance  requests, 
because  an  existing  UST  system  would 
have  to  get  a  variance  within  3  to  5 
years  or  retrofit/replace  with  secondary 
containment  Second,  EPA  believes  a 
variance  process  would  umiecessarily 
slow  down  the  development  and 
application  of  other  methods  of  release 
detection  to  hazardous  substances  that 
are  very  similar  in  nature  (and 
detectability)  to  petroleum  products. 
Instead,  EPA  will  provide  closer 
oversight  of  the  review  of  these 
applications  at  new  and  upgraded  UST 
systems  (under  the  variance  process 
previously  described)  and  this  will 
provide  important  experience  for  both 
EPA  and  the  regulated  community  to 
discover  what  methods  of  release 
detection  can  be  used  with  which  types 
of  hazardous  substances.  In  the  absence 
of  such  experience,  a  variance  for 
existing  UST  systems  would  be  difficult 
to  accomplish.  Third,  the  Agency  will 
require  submission  of  an  alternative 
demonstration  (and  EPA  review  and 
oversight)  after  10  years.  Thus,  anyone 
using  any  of  these  methods 
inappropriately  and  who  has  not  been 
discovered  through  routine  on-site 
inspections]  will  have  to  demonstrate 
the  method  is  reliable  when  all  existing 
UST  systems  are  to  be  upgraded  to  new 
UST  standards. 

EPA  requests  comments  and 
information  on  the  appropriateness  of 
the  above  approach  toward  allowing 
existing  hazardous  substances  UST 
systems  to  utilize  an  alternative  method 
of  release  detection  for  up  to  10  years 
without  an  approved  demonstration. 
Should  the  Agency  set  a  shorter  time 
frame  for  upgrading  hazardous 
substance  UST  systems? 

7.  Release  Detection  Recordkeeping 
(Section  28a43J 

EPA  is  today  proposing  that  all  UST 
owners  and  operators  must  maintain 
release  detection  records  capable  of 
demonstrating  compliance  with  the 
applicable  requirements  of  release 
detection  in  Subpart  D.  These  records 
must  include: 

•  All  written  performance  claims,  and 
their  manner  of  determination  for  the 
method  of  release  detection  used,  as 
provided  by  the  equipment 
manufacturer  or  the  installer,  to  be 
maintained  for  a  period  of  5  years:  and 

•  The  results  of  samplii>g,  testing,  or 
monitoring,  to  be  maintained  for  at  least 


one  year,  except  that  the  results  of  tank 
tightness  testing  must  be  retained  until 
records  are  available  for  the  next  test. 

•  A  record  of  all  calibration, 
maintenance  and  repair  of  release 
detection  equipment  maintained  for  at 
least  one  year  from  the  date  the  service 
is  performed. 

The  need  to  maintain  a  record  of  all 
release  detection  performance  claims 
and  their  derivation,  is  discussed  earlier 
in  the  Preamble  (see  Section  VLD.2). 
Among  other  uses,  these  materials 
provide  owners  and  operators  an 
important  basis  with  which  to  evaluate 
the  future  performance  of  the  equipment 
at  a  given  site.  Although  many  owners 
and  operators  will  choose  to  retain  such 
information  for  as  long  as  they  use  the 
equipment,  today's  proposal  requires  in 
§  280.43(a)  that  diey  be  retained  for  at 
least  5  years.  This  is  intended  to  provide 
the  implementing  agency  with  sufficient 
time  to  ascertain  the  release  detection 
method's  compliance  with  the 
regulations  through  routine  site 
inspection.  EPA  recognizes  that  these 
records  may  vary  considerably  in  detail 
depending  up>on  the  owner  and 
operator's  choice  of  method  and  the 
availability  of  proof  of  performance 
from  the  vendors  of  the  equipment. 

Proposed  |  280.43(b)  requires  all 
sampling,  monitoring  or  testing  results  to 
be  maintained  for  at  least  one  year, 
except  that  the  more  infrequent  tank 
tightness  testing  results  allowed  on  an 
interim  basis  for  existing  UST  systems 
must  be  retained  until  records  are 
available  from  the  next  test.  These 
requirements  are  expected  to  be 
sufficient  for  an  inspector  to  determine 
that  the  UST  owner  and  operator  is 
complying  with  the  release  detection 
requirements.  For  example,  the  results  of 
the  last  tightness  test  (plus  a  year's 
inventory  control  records),  or  the 
recorded  results  of  monthly  well 
samples,  must  be  inspected  to  determine 
compliance  with  the  applicable 
requirements  for  those  methods  of 
detection.  Automatic,  continuously- 
alarmed  monitoring  systems  need  not 
keep  records  that  must  be  maintained 
for  one  year,  because  compliance  will 
be  determined  dixring  a  site  visit  that 
shows  whether  the  system  is  operating 
properly. 

Section  280.43(c)  requires  a  record  of 
all  calibration,  maintenance  and  repair 
of  release  detection  equipment  be  kept 
for  at  least  one  year  after  the  service  is 
completed. 

After  the  service  is  performed  for  the 
owner  and  operator,  many  of  the 
methods  of  release  detection  allowed  in 
today's  proposal  are  imi>lemenled 
through  the  use  of  automated  equipment 
that  consists  of  sensitive  electronics  and 


instrumentation.  To  work  properly  and 
within  the  specifications  of  the 
manufacture,  such  sophisticated 
methods  of  detection  generally  need  to 
be  periodically  calibrated  and 
maintained  to  assure  measurement 
performance  that  will  achieve  designed 
detection  performance.  Repairs  of  this 
equipment  will  be  inevitable  over  the 
life  of  its  operation.  Such  periodic 
maintenance  and  repairs  are  necessary 
for  the  release  detection  sensors  and 
data  analysis  to  be  able  to  achieve  the 
performance  standards  proposed  for 
each  method  today. 

Maintenance  calibration  and  repairs 
will  be  generally  performed  by  the 
equipment  installer  or  manufacturer 
according  to  schedules  and  procedures 
particular  to  the  type  of  instrumentation 
used.  Because  of  the  critical  nature  of 
this  activity,  EPA  is  proposing  that  a 
record  of  such  work  be  maintained  for 
one  year.  A  copy  of  any  invoice  receipts 
or  a  completed  manufactured/installer 
maintenance  checklist  signed  by  a 
technician  servicing  the  equipment 
would  be  sufficient  record  to  enable  an 
inspector  to  assure  that  proper  steps  are 
being  taken  towards  cahbrating  and 
maintaining  equipment.  This  record 
must  be  kept  for  at  least  one  year  to 
enable  an  inspector  to  assure  during  an 
on-siste  visit  that  the  instrumentation  is 
being  properly  maintained  by  the  owner 
and  operator  to  obtain  meaningful  and 
reliable  detection  results. 

E.  Reporting  of  Suspected  Releases, 
Spills,  and  Release  Investigation  and 
Confirmation 

a.  Overview 

All  suspected  releases  roust  be 
investigated  in  order  to  discover  if  an 
UST  is  leaking.  This  is  a  necessary  step 
prior  to  the  abatement  and  remediation 
of  a  possible  release.  In  addition, 
reporting  of  suspected  and/ or  confirmed 
releases  to  implementing  agencies 
allows  the  authorities  to  ensure  that 
appropriate  actions  are  taken  to  protect 
human  health  and  the  environment. 

EPA's  State  Release  Incidents  Study 
indicates  that  most  releases  today  are 
first  identified  by  sensory  observation  of 
the  stored  product  in  the  environment. 
More  than  70  percent  of  the  releases 
were  identified  by  these  observations, 
which  include  the  sight  taste,  or  smell  of 
the  released  product  in  ground  water, 
surface  water,  sewer  lines,  electrical 
conduit/vaults,  excavations,  or 
basements.  Consequently,  in  most  cases, 
it  is  necessary  to  conduct  an 
investigation  to  identify  (or  confirm)  the 
source  of  the  suspected  release. 
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The  release  investigation  and 
confirmation  process,  however,  is 
sometimes  complex.  For  example,  the 
owner  of  an  UST  system  may  typically 
be  reluctant  to  begin  the  process  of 
release  investigation,  due  to  the 
significant  cost  involved.  In  addition, 
complications  are  posed  by  the 
development  and  implementation  of 
criteria  and  procedures  to  determine  the 
appropriate  circumstances  for  initiation, 
conduct,  and  conclusion  of  the 
confirmation  process.  Also,  conclusive 
proof  of  the  presence  or  absence  of  an 
underground  release  is  not  always 
easily  obtained  because  release 
detection  methods  used  may  yield 
contradictory  or  inconclusive  results. 
For  instance,  regulated  substances  could 
be  discovered  in  the  soils  surrounding 
the  UST,  yet  a  tank  tightness  test  may 
not  indicate  the  presence  of  a  leak.  As 
discussed  previously  in  this  Preamble, 
tank  tightness  test  results  alone  cannot 
absolve  the  UST  owner/operator  from 
consideration  as  a  possible  contaminant 
source  because  this  method  of  detection 
cannot  detect  small  releases  or  spills. 
Thus,  another  method  of  release 
detection  (e.g.,  test  samples  taken  from 
within  the  excavation]  must  be 
employed  to  corroborate  or  contradict 
the  tightness  test  results.  When  previous 
results  contradict  each  other,  another 
release  detection  procedure  may  be 
warranted  to  corroborate  whether  the 
UST  is  leaking  or  not. 

The  accuracy  of  a  release  detection 
method  is  often  an  issue  of  concern 
during  a  suspected  release  investigation. 
For  example,  inventory  control  is  used 
fairly  frequently  as  a  method  for 
confirming  releases:  however,  it 
possesses  a  variable  accuracy  that  is 
influenced  by  a  number  of  factors 
including  temperature,  meter 
calibration,  and  theft.  Consequently, 
indications  of  small  releases  by 
inventory  control  must  be  carefully 
evaluated  for  the  influence  of  such 
factors.  Moreover,  confirmation  by 
another  more  conclusive  release 
detection  method  may  be  necessary. 
Indications  of  leakage  obtained  from 
other  monitoring  methods  may  need  to 
be  similarly  verified.  There  currently 
exists  several  inventory  reconciliation 
analysis  service  firms  that  provide  such 
an  evaluation  for  a  fee  using 
computerized  statistical  techniques. 

Testing  methods  must  be  utilized  with 
great  care  to  provide  an  effective  means 
of  release  confirmation.  For  example,  as 
discussed  in  Section  VI.D.  of  this 
Preamble,  the  use  of  tightness  testing  to 
confirm  releases  relies  upon  the 
accuracy  of  the  test  procediu'es. 
Variables  such  as  temperature,  tank  end 


deflection,  and  vapor  pocket  formation 
may  substantially  influence  the  results 
of  the  testing  procedures.  The  use  of 
testing  methods  for  release  confirmation 
is  further  complicated  by  the  possible 
incompatibility  of  some  hazardous 
substances  with  certain  testing 
procedures.  Equipment  used  in  some  test 
procedures  may  be  damaged  when 
exposed  to  specific  hazardous 
substances  that  are  stored  in 
underground  storage  tanks.  Thus,  care 
must  be  exercised  in  choosing  the 
appropriate  testing  method  as  well  as  in 
interpreting  the  test  results  to  assure 
con^liance  with  the  performance 
requirements  for  tank  tightness  testing 
as  specified  elsewhere  in  today's  rule. 

All  the  above  concerns  have 
prompted  EPA  to  propose  requirements 
for  the  reporting,  investigation  and 
confirmation  of  releases  today. 

b.  Current  Practices 

A  review  of  state  and  local 
procedures  specified  in  regulation  for 
release  reporting,  investigation,  and 
confirmation  showed  that  nineteen 
states  and  one  local  regulation  (out  of  23 
states  and  4  local  regulations  recently 
reviewed}  address  leak  investigation 
and  con^rmation.  Most  require  the 
reporting  of  suspected  releases.  They 
also  specify  the  type  of  evidence  that 
should  raise  suspicion  concerning  an 
UST  system's  integrity.  In  most  cases, 
this  involves  identifying  variations  in 
the  reconciliation  of  product  inventory 
in  excess  of  a  specified  volume,  such  as 
0.5  percent  of  total  weekly  throughput. 
Other  indications  often  specified  include 
a  rapid  change  in  the  water  level  in  the 
bottom  of  petroleum  storage  tanks,  the 
observed  presence  of  released  material 
in  the  environment,  or  an  alarm 
activated  by  a  leak  monitoring  system. 
In  any  case,  most  of  these  regulations 
require  any  suspected  release  to  be 
reported  immediately  to  the 
implementing  agency. 

The  investigative  response  for  a 
suspected  release  is  prescribed  by  all  of 
these  UST  regulations.  Less  than  half  of 
them  require  a  release  investigation  that 
consists  exclusively  of  tightness  testing 
as  the  specified  investigation  procedure. 
Several  states  give  a  detailed  set  of 
procedures  for  the  identification  of 
leaking  systems.  In  all  cases,  the 
procedure  begins  with  a  recalculation  of 
inventory  records.  Further  steps  may 
include  a  physical  inspection  of  readily- 
accessible  system  components,  the 
recalibration  of  system  dispenser 
meters,  and  the  tightness  testing  of  the 
tank  and  associated  piping. 

The  National  Fire  Protection 
Association  (NFPA)  329,  "Recommended 
Practice  for  Handling  Underground 


Leakage  of  Flammable  and  Combustible 
Liquids,"  and  the  American  Petroleum     ^ 
Institute  (API)  publication, 
"Underground  Spill  Cleanup  Manual." 
provide  methods  and  procedures 
currently  used  in  the  release 
confirmation  process.  This  NFPA 
"Recommended  Practice"  is  the  current 
national  standard  most  often  cited  by 
existing  UST  regulations.  It  addresses 
release  investigation  methods  and 
tightness  testing  procedures  in  great 
detail.  The  investigation  process  calls 
for  checking  of  various  potential  sources 
and  emphasizes  the  possibihty  of 
multiple  sources.  The  investigation 
process  includes  physical  inspection, 
product  inventory  verification,  and  the 
tightness  testing  of  the  tank  and  piping 
system.  NFPA's  recommended  approach 
is  to  require  inspection  of  the  storage 
facility,  verification  and  reconciliation 
of  inventory  records,  verification  of 
proper  dispenser  calibration,  pressure 
testing  of  the  piping  system,  and 
tightness  testing  of  the  tank  system.  The 
American  Petroleum  Institute  (API)  1628 
reconmiended  practice  addresses 
release  investigation  procedures. 
Multiple  methods  of  leak  confirmation 
are  emphasized  by  API,  as  opposed  to 
reliance  on  a  single  release  detection 
method.  The  possibility  of  multiple 
sources  of  release  at  the  same  facility  is 
also  stressed. 

c.  Regulatory  Approaches 

(1)  Reporting  of  Suspected  Releases 
(Section  280.50(a)).  EPA  considered 
three  approaches  towards  requirements 
for  release  reporting  that  basically 
differed  as  to  when  the  reporting  would 
take  place: 

•  Reporting  of  any  suspected  release 
when  it  is  discovered: 

•  Reporting  only  when  preliminary 
investigation  has  begun  to  reveal 
whether  a  release  exists  or  possible 
sources  of  a  release:  and 

•  Reporting  only  when  releases  are 
confirmed. 

Today's  approach  is  based  on  the  first 
approach  (with  the  exception  of  small 
spill  reporting)  because  it  enables  the 
implementing  agency  to  become 
involved  early  in  the  development  of 
procedures  to  be  undertaken  for  release 
investigation.  This  provides  the  agency 
with  the  opportunity  to  provide 
guidance  to  help  ensure  the  use  of 
practices  that  are  appropriate  to  the 
situation.  The  implementing  agency  also 
needs  to  be  informed  of  suspected 
releases  because,  until  it  is  confirmed 
and  the  source  is  identified,  most  often 
there  is  a  general  disavowel  of 
responsibility  for  "suspected  releases." 
The  second  approach  was  not  chosen 
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because,  while  it  reduces  the  reporting 
to  only  those  situations  where  a 
responsible  party  is  actually  initiating 
an  investigation  into  a  suspected 
release,  it  does  not  allow  the  agency  as 
much  input  into  the  initial  planning  and 
decision  of  whether  to  proceed  with  an 
investigation.  Also,  once  an 
investigation  has  been  initiated,  its 
course  has  largely  been  decided  and  this 
choice  sometimes  predetermines  its 
eventual  results.  The  third  approach 
would  require  the  least  amount  of 
interaction  between  the  implementing 
agency  and  the  regulated  community 
because  only  confirmed  releases  would 
be  reported.  However,  this  approach 
would  allow  very  different  investigative 
methods  for  similar  situations,  with  a 
wide  variation  in  the  reliability  of  the 
results.  Similarly,  "borderline"  incidents 
might  never  be  investigated  or 
confirmed. 

The  Agency  rejected  the  last  two 
approaches  primarily  because 
significant  time  periods  could  pass 
before  investigations  were  initiated  or 
releases  confirmed.  During  these 
periods,  the  public  would  not  be 
informed  as  to  the  possibility  of  a 
release  and  its  potential  adverse  impact 
to  human  health  and  the  environment 
These  approaches  could  also  result  in 
significant  increased  adverse  impacts  in 
the  environment  prior  to  the 
identification  of  any  need  for  corrective 
action.  Therefore,  today's  proposal 
requires  reporting  of  ail  suspected 
releases  to  the  implementing  agency 
within  24  hours. 

Several  situations  have  been 
identified  by  EPA  as  warranting  such 
quick  reporting  by  the  UST  owner  and 
operator.  Many  of  these  conditions  have 
already  been  identified  as  warranting 
investigation  in  the  two  recommended 
practices  mentioned  earlier,  as  well  as 
in  several  state  UST  regulations.  EPA  is 
proposing  the  reporting  of  all  the 
following  conditions  within  24  hours 
because  they  are  believed  to  represent 
important  indications  that  a  release  has 
occurred.  This  requirement  is  satisfied 
by  a  telephone  call.  The  situations 
requiring  reporting  a  "suspected 
release"  are: 

•  Testing,  monitoring,  or  sampling 
results  that  exceed  the  specified 
limitations  for  release  detection 
methods  as  set  forth  in  today's  proposed 
regulations: 

•  Unusual  facility  operating 
conditions  including: 

— Erratic  behavior  of  regulated 
substance  delivery/dispensing 
equipment, 

— Sudden  loss  of  regulated  substance 
from  the  UST  system, 


— Unexplained  presence  of  water  in  the 
tcuik,  or 

— ^Physical  presence  of  the  regulated 
substance  or  an  imusual 
concentration  of  vapors  in  the 
immediate  vicinity  of  the  UST  that  are 
of  unknown  origin; 

•  Detection  of  regidated  substance  or 
any  associated  vapors  in  areas  outside 
the  immediate  vicinity  of  the  UST  such 
as  in  soils,  basements,  sewers,  utility 
conduits,  or  nearby  surface  water,  and 

•  Any  spill  or  overfill  of  a  regulated 
substance  that  has  entered  the 
underground  envirormient  or  surface 
waters,  with  the  exception  of  small 
spills  that  can  be  immediately  contained 
and  completely  removed. 

The  Agency  is  seeking  public 
comment  on  the  need  to  quickly  report 
the  above  conditions.  Of  particular 
interest  is  the  question  of  whether  the 
unusual  facility  operating  conditions 
proposed  today  are  of  sufficient  concern 
or  conclusive  enough  in  nature  to 
warrant  immediate  reporting.  Are  there 
other  operating  conditions  that  are 
indicative  of  a  potential  release 
requiring  reporting?  The  reportable 
situations  proposed  today  will  result  in 
some  false  reports  if  the  equipment 
indicates  a  release  although  none  has 
taken  place.  Should  the  owner  and 
operator  have  more  than  24  hours  to 
determine,  perhaps  in  coordination  with 
the  manufacturer,  if  the  equipment  is 
indeed  operating  correctly  before 
reporting  to  the  implementing  agency? 

Another  important  question  is  the 
reporting  of  spills  and  overfills.  The 
Agency  believes  that  spills  are  not  an 
uncommon  occurrence  at  many  of  the 
facilities  in  the  regulated  commimity.  As 
was  described  earlier,  today  we  are  also 
proposing  to  require  spill  and  overfill 
controls  and  procedures,  with  control 
equipment  immediately  applied  at  all 
new  tanks  and  phased-in  at  existing 
tanks.  The  concern  about  spills 
reporting  is  that  they  appear  to  occur 
very  frequently  and  generally  in  small 
quantities.  The  Agency  believes  very 
little  threat  is  posed  by  the  smaller  spills 
if  they  are  contained  and  completely 
cleaned-up,  including  contaminated 
surface  soils. 

The  Agency  is  proposing  a  "reportable 
quantity"  (RQ)  approach  to  indicate  to 
the  owner  or  operator  when  reporting  is 
necessary.  This  approach  requires 
reporting  of  aboveground  releases  to 
land  in  excess  of  25  gallons,  and  of 
aboveaground  releases  to  water  if  they 
result  in  an  oil  sheen  on  the  water,  in 
accordance  with  the  requirements  of  40 
CFR  Part  110.  The  sheen  test  has  been  a 
useful  trigger  under  Section  311  of  the 
Clean  Water  Act  for  oil  spills  to 


navigable  waters.  A  sheen  is  easily 
recognized  and  does  not  require  the 
sometimes  di^icult  determination  of  the 
volume  of  spilled  petroleum.  Further,  it 
has  been  supported  by  scientific  studies 
which  have  concluded  that  repeated  and 
low  level  releases  of  oil  may  cause  harm 
to  aquatic  environments.  The  choice  of  a 
25-gallon  reporting  threshold  is  linked  to 
data  showing  that  this  amount  of 
petroleum  is  often  left  in  the  delivery 
lines  of  tanker  trucks  after  product 
delivery  to  an  UST,  and  to  an  analysis 
done  for  used  oil  when  listing  this  waste 
as  a  RCRA  hazardous  waste  was 
proposed.  See  the  discussion  of  "Two 
Release  Categories"  in  Section  VI.F.  of 
this  preamble  (for  a  more  complete 
discussion  of  the  rationale  for  selecting 
a  25-gallon  reporting  threshold). 

Although  reporting  triggers  have  been 
established  for  aboveground  releases, 
this  does  not  relieve  the  owner  or 
operator  of  the  responsibihty  to 
undertake  all  other  appropriate 
elements  of  the  corrective  action 
process  under  Subparts  F  and  G  for  an 
aboveground  release  that  is  more  or  less 
than  the  reportable  quantity.  The 
Agency  requests  comments  on  the 
appropriateness  of  the  proposed 
reporting  cutoff  of  25  gallons  for 
aboveground  releases  to  land  and 
surface  water. 

(2)  Release  Investigation  and 
Confirmation  At  The  Site  (Section 
280.51).  Some  of  the  major  shortcomings 
described  above  with  less  than 
immediate  reporting  by  the  owner  or 
operator  could  be  alleviated  by 
providing  a  detailed  set  of  standards 
and  procedures  in  regulation  for  owners 
and  operators  to  follow  in  the 
investigation  and  confirmation  of 
suspected  releases.  However,  EPA  has 
determined  that  it  is  not  possible  to 
comprehensively  cover  in  regulations 
the  wide  variety  of  possible  situations 
that  could  occur  with  the  investigation 
of  UST  releases.  The  Agency  examined 
several  approaches  concerning  the 
investigation  and  confirmation  of 
releases. 

In  addition  to  an  exact  step-by-step 
investigation  procedure,  the  Agency  also 
considered  an  alternative  approach  that 
would  not  identify  any  procedures  but 
rather  would  leave  it  completely  to  the 
implementing  Agency  to  develop,  on  a 
site-by-site  basis,  requirements  for 
release  investigation  and  confirmation. 
Such  an  approach  would  provide  much 
fiexibility  to  the  implementing  agency, 
but  would  also  provide  the  added 
burden  of  performing  site-by-site 
determinations.  EPA  is  concerned  that 
such  an  approach  could  actually  impede 
the  timely  implementation  of  suspected 
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release  investigations  because  it  would 
not  allow  initiative  to  be  taken  by 
owners  and  operators  until  they  were 
certain  as  to  their  ultimate 
responsibilities  based  on  a 
determination  by  the  implementing 
agency. 

Today  EPA  is  proposing  a  third 
approach  toward  release  investigation 
and  conHnnation:  A  basic,  but  not 
detailed,  set  of  release  investigation  and 
confirmation  requirements  with 
notification  of  the  suspected  release  to 
the  implementing  agency,  so  that  the 
agency  can  have  the  opportunity  to 
require  specific  confirmatory  actions. 
After  the  immediate  reporting  of  all 
suspected  releases  and  reportable  spills, 
the  owner  and  operator  must  take  one  of 
possibly  several  routes  to  investigate 
and  confirm  a  suspected  release. 

it  should  be  emphasized  that  the 
confirmation  provisions  of  the  proposed 
regulations  require  UST  owners  and 
operators  to  initiate  investigative 
actions  when  a  suspected  release  is 
discovered.  After  the  implementing 
agency  is  notified  of  a  suspected 
release,  it  has  the  option  under  the 
proposed  regulations  to  require  a 
specific  conHrmation  test  to  be 
performed  by  the  ov^mer  and  operator. 
The  implementing  agency  has  been 
provided  the  ability  to  select  an 
investigative  method  that  will  produce 
the  best  results,  because  sometimes 
additional  site-specific  judgments  are 
needed  in  the  determination  of  the 
appropriateness  of  a  particular 
confirmation  test  at  a  particular  site.  If 
such  specific  directions  are  not  provided 
by  the  implementing  Agency,  the  owner 
and  operator  must  follow  the  procedure 
required  by  the  proposed  regulation.  Of 
course,  the  owner  and  operator  may 
undertake  immediate  corrective  action 
rather  than  the  release  confirmation 
procedures  under  these  proposed 
regulations. 

Proposed  §  280.51  establishes  that  a 
suspected  release  will  need  to  be 
investigated  by  one  of  the  following 
methods: 

•  A  site-specific  investigation,  as 
required  by  the  implementing  agency, 
that  determines  whether  a  release  has 
occurred  impacting  ground  water  or 
soils  surrounding  the  excavation  area. 
The  purpose  of  this  environmental 
assessment  is  to  substantiate  or 
disprove  a  release  at  that  particular 
location. 

•  If  a  suspected  releaae  was  detected 
within  the  interstitial  area  between  the 
UST  and  the  secondary  barrier  around 
it,  an  investigation  must  be  performed  to 
determine  if  the  interstitial  monitoring  is 
working  properly.  For  example,  a 
double-walled  tank  may  be  investigated 


by  the  use  of  a  second  method  of 
int^-stitial  monitoring  instead  of 
tightness  testing  the  tank  or  conducting 
soil' borings  and  analysis  outside  the 
tank  to  substantiate  or  disprove  the 
occurrence  of  a  release; 

•  When  a  suspected  release  is 
identified  by  the  failure  of  a  tank  and/or 
piping  tightness  test  an  investigation 
that  included  all  of  the  following  steps 
would  be  sufficient  to  substantiate  or 
disprove  the  presence  of  a  release.  A 
failure  of  any  of  these  tests  would  be 
sufficient  to  substantiate  a  release  has 
occurred  for  the  purposes  of  initiating 
corrective  action  under  Subpart  F  or  G. 
— ^Verification  and  reconciliation  of  any 

available  inventory  records  to  detect 
whether  a  discrepancy  exists  that 
exceeds  the  performance 
requirements  set  forth  in  9  280.41(c)(2) 
(S  percent  of  weekly  flows  through  or 
0.5  percent  of  monthly  flow  through); 

— After  isolating  the  piping  from  the 
tank,  the  piping  fails  or  passes  a  retest 
that  must  be  conducted  within  7  days 
of  the  initial  reporting  of  a  suspected 
release  to  the  implementing  agency, 

— After  isolating  the  tank  from  the 
piping,  the  tank  fails  or  passes  a  retest 
conducted  within  7  days  of  the  initial 
reporting  despite  excavating  to  the 
tank  top  and  checking /tightening  all 
loose  fittings,  vent  pipes,  or  other  UST 
system  equipment;  or 

— Analysis  of  soil  core  samples 
indicates  a  level  of  hydrocarbon  or 
chemical  contamination  in  the 
unsatiu-ated  zone  beneath  the  UST 
tbat  would  warrant  corrective  action 
ia  accordance  with  Subpart  F  or  G. 

•  If  a  suspected  release  is  identified 
by  an  inventory  reconciliation 
discrepancy,  or  other  unusual  operating 
conditions,  an  investigation  that 
evaluated  all  the  following  would 
substantiate  or  disprove  the  presence  of 
a  release.  A  failure  of  any  of  the  tests 
would  be  sufficient  to  substantiate  that 
a  release  has  occurred: 

— Tanks  or  piping  fail  a  tightness  test 
(conducted  within  7  days  of  initial 
reporting)  performed  in  accordance 
with  §  280.41(c)(1);  or 

— Analysis  of  soil  core  samples 
indicates  a  level  of  hydrocarbon  or 
chemical  contamination  in  the 
unsaturated  zone  beneath  the  UST 
that  would  warrant  corrective  action 
in  accordance  with  Subpart  F  or  G. 

•  With  approval  by  the  implementing 
agency,  the  performance  of  an 
alternative  investigation  procedure  that 
is  ao  less  determinative  than  any  of  the 
above  approaches  and  is  considered  a 
more  appropriate  approach  by  the 
implementing  agency  for  the  suspected 
release  conditions. 


There  are  several  important 
considerations  that  influenced  the 
development  of  the  above  requirements.  ■ 
The  first  is  an  acceptance  of  tank 
tightness  testing  as  a  valuable  tool  for 
quickly  evaluating  the  integrity  of  the 
UST.  It  is  a  procedure  that  can  be 
performed  rapidly,  generally  with  little 
or  no  retrofitting  of  equipment,  and 
should  reliably  identify  large  releases. 
However,  this  test  is  not  completely 
determinative  and  caimot  detect  small 
release  rates.  Thus,  where  proposed  and 
used  as  a  method  for  investigating 
suspected  releases,  it  must  be  backed  up 
by  the  use  of  soil  borings  samples  taken 
out  of  the  unsaturated  zone  under  the 
UST  (or  some  equally  determinative 
technique  approved  by  the  implementing 
agency).  If  both  methods  do  not  reveal  a 
release  condition,  then  the  initial  cause 
for  conoem  about  a  suspected  release 
can  be  discounted. 

This  regulatory  approach  is  being 
proposed  by  EPA  because  it  requires  the 
owner  and  operator  to  rapidly  begin  and 
complete  an  investigation  procedure 
(within  7  days]  in  the  absence  of  specific 
direction  from  the  implementing  agency. 
However,  EPA  anticipates  that  this 
important  interaction  between  the 
owner  and  operator  and  the 
implementing  agency  will  often  take 
place  after  the  reporting  required  in 
§  260.50(a).  In  many  situations  this 
interaction  is  a  necessary  ingredient  to    . 
establishing  appropriate  and 
expeditious  measures  unique  to 
investigating  and  confirming  that  a 
release  has  taken  place  at  a  particular 
site.  For  example,  sometimes  the 
implementing  agency  may  decide  that  a 
more  rigorous  examination  of  the  ground 
water  and  soils  surrounding  the  UST  is 
needed  at  certain  sites  because  of  its 
nearness  to  public  or  private  drinking 
water  wells,  or  nearby  places  of  human 
habitation  (a  public  school  or  private 
residence,  for  example).  Thus,  today's 
proposal  is  intended  to  also  allow  for 
the  development  and  use  of  special 
procedures  or  enforcement  orders  by  the 
implementing  agency  in  lieu  of  the 
specific  investigation  procedures 
proposed  today,  should  they  appear  to 
be  warranted  by  that  agency  to  assure 
human  health  and  the  environment  is 
protected. 

The  procedures  proposed  today 
generally  require  that  two  methods  of 
measurement  be  used  to  corroborate 
whether  a  suspected  release  is  actually 
a  release  requiring  corrective  action. 
Thus,  for  example,  if  a  monitoring 
method  has  identified  a  suspected 
release,  this  can  be  verified  by  tank 
testing  end  soil  borings,  or  ground  water 
sampling  and  soils  analysis,  or  any 
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other  combination  believed  equally 
determinative  by  the  implementing 
agency  at  that  site.  Tank  testing  and 
inventory  controls,  however,  may  not  be 
sufficiently  determinative  because  they 
may  not  be  able  to  detect  small  releases. 

Another  important  consideration  is 
that  particular  methods  of  investigation 
may  be  unworicable,  or  may  not  be 
necessary,  at  certain  sites.  Therefore, 
today's  proposal  allows  for  the 
implementing  agency  to  approve  any 
investigative  procedure  believed  to  be 
no  less  determinative  than  any  of  the 
other  methods  allowed.  For  example, 
tank  testing  may  prove  unworkable  in 
high  water  tables  or  at  tanks  with 
certain  configurations  and  equipment 
Therefore,  other  investigation 
techniques  can  be  substituted  by  the 
implementing  agency  (for  example, 
chromatographic  mapping  of  the  soil  gas 
at  the  site).  Also,  there  are  situations 
where  a  full  investigation  may  be 
unnecessary  because,  for  example,  the 
owner  and  operator  has  demonstrated 
to  the  satisfaction  of  the  implementing 
agency  that  the  original  cause  for 
suspecting  a  release  was  a  result  of  a 
malfunctioning  monitor  which  has  been 
fixed  and  put  back  into  operation. 
Finally,  there  may  be  situations  where 
the  implementing  agency  decides  that 
the  "suspected  release"  is  in  fact  a 
release  requiring  an  immediate  site 
assessment  and  mitigating  actions  by 
the  owner  or  operator  as  part  of  a 
corrective  action  under  proposed 
Subpart  F  or  G  of  the  regulation.  For 
example,  a  large  discrepancy  found 
through  an  inventory  reconciliation  or  a 
large  amount  of  product  visible  in  an 
observation  well  may.  in  the  judgment 
of  the  implementing  agency,  be 
sufficient  evidence  that  a  release  has 
occurred  and  that  further  investigation 
would  just  delay  needed  corrective 
action. 

(3)  Off-Site  Impacts  and  Source 
Investigation  (Section  280.52).  There  is 
one  other  release  investigation  situation 
that  is  now  commonly  occurring  and, 
therefore,  is  addressed  by  today's 
proposal.  As  stated  earlier,  releases  are 
now  often  occurring  (given  the  absence 
of  release  detection  practices)  without 
the  owner  or  operator's  knowledge. 
These  releases  are  discovered  off-site 
because  of  impacts  to  such  things  as 
nearby  streams,  buildings,  utility  lines  or 
groundwater  wells.  However,  there  can 
be  several  possible  sources  in  any  one 
area  where  an  impact  has  occurred. 
Therefore,  a  release  can  be  verified  but 
the  source  unknown. 

An  investigation  is  needed  in  these 
situations  to  identify  possible  sources  of 
the  release  and  to  confirm  and  stop  the 


actual  source(s)  from  continuing  to 
release  regulated  substances.  Because 
each  of  these  investigations  are  unique 
to  the  area  of  impact  and  will  be 
directed  by  the  implementing  agency, 
today's  proposal  does  not  attempt  to 
establish  detailed  procedures  on  how 
owners  and  operators  must  carry  out 
any  release  investigation  and 
confirmation  activities.  These  are 
necessarily  determined  on  a  site-specific 
basis.  However,  today's  proposal  does 
obligate  owners  and  operators  to 
conduct  investigations  to  identify  the 
source  of  a  known  release.  The  same 
methods  are  expected  to  be  used  as 
those  used  when  investigating  a 
suspected  release  on-site  under  S  280.51. 
To  protect  human  health  and  the 
environment,  the  implementing  agency 
may  require  the  owner  or  operator  to 
test  the  tank  or  equipment  for  tightness 
or  structural  soundness  or  to  conduct 
environmental  testing  to  determine  the 
magnitude,  extent,  and  effect  of  the 
release. 

F.  Corrective  Action  Requirements  for 
Petroleum  UST  Systems 

Today's  proposal  sets  forth  separate 
corrective  action  regulations  for  UST 
systems  that  contain  petroleum  and 
those  that  contain  hazardous 
substances.  While  the  basic  philosophy, 
objectives,  and  structures  of  the  two 
sets  of  requirements  are  the  same,  EPA 
believes  two  distinct  subparts 
addressing  petroleum  and  hazardous 
substance  UST  systems  are  desirable  as 
a  means  of  avoiding  confusion  over 
which  procedures  are  applicable  to  a 
particular  site.  The  Agency  solicits 
comments  on  this  approach. 
Specifically,  the  Agency  requests 
comment  on  whether  the  requirements 
should  be  integrated  into  one  subpart  in 
which  only  the  differences  in  the  two 
processes  would  be  highlighted. 

Corrective  action  is  comprised  of 
those  activities  required  or  otherwise 
necessary  to  respond  adequately  to  a 
release  from  an  UST  that  contains 
petroleum. '  These  requirements  apply  to 


■  The  Agency  proposes  to  apply  the  "hazardous 
substance"  corrective  action  requirements  to  tanks 
containing  both  a  petroleum  and  a  hazardous 
substance  if  hazardous  substances  comprise  50%  or 
more  of  the  volume  or  weight  of  the  total  mixture. 
The  Agency  is  interested  in  commenters'  views  of 
the  feasibility  (especially  for  a  testing  method)  of 
using  a  concentration  threshold  to  determine  wh«D 
such  a  mixture  would  be  regarded  as  pnncipatly 
petroleum  or  principally  hazardous  substance,  and. 
therefore,  subject  to  the  respective  corrective  action 
requirements.  The  Agency  recognizes  that  several 
petroleum  products  (e.g..  gasoline)  inherently 
contain  certain  levels  of  hazardous  substances  (e.g.. 
l>enzene,  toluene,  xylene),  but  regards  these  to  be 
part  of  "petroleum"  for  the  purposes  of  Subtitle  L 
The  Agency  requests  comments  on  the  frequency  of, 
problems  with,  and  suggested  approach  to 


regulated  petroleum  UST  systems 
containing  petroleum  and  such 
petroleum  UST  systems  for  which  tank 
technical  standards  are  being  deferred 
(i.e.,  are  subject  to  exclusions)  by  the 
Agency.  This  proposal  divides  specific 
regulatory  requirements  for  petroleum 
UST  corrective  action  into  two  stages. 

Stage  I  consists  of  the  immediate 
abatement  actions  that  all  owners  and 
operators  are  required  to  take  in 
response  to  a  release  from  an  UST 
containing  petroleum.  It  incorporates 
relevant  experience  of  state  and  local 
UST  regulatory  programs  and  some  of 
the  main  featxires  of  these  programs. 

Stage  II  addresses  requirements  that 
specif'  longer-term  corrective  action 
measures  that  owners  and  operators 
must  undertake  if  the  implementing 
agency  determines  on  the  basis  of 
submitted  data  and  a  site-specific  risk 
assessment  that  additional  corrective 
action  is  required  to  protect  human 
health  and  the  environment.  Although 
owners  operators  will  undertake  the 
corrective  action,  the  implementing 
agency  will  determine  the  measures 
necessary  to  protect  human  health  and 
the  environment. 

The  following  sections  discuss  the 
steps  owners  operators  must  take  to 
respond  to  a  release  and  the 
complementary  role  of  the  implementing 
agency  in  overseeing  the  owner/ 
operators'  activities. 

1.  Stage  I:  Immediate  Corrective  Action 
Steps 

a.  Reporting  Requirements 

Section  9003(c)(3)  mandates  that  EPA 
promulgate  "requirements  for  reporting 
of  releases  and  corrective  action  taken 
in  response  to  a  release  from  an 
underground  storage  tank." 

Based  on  available  data,  EPA  believes 
that  many  petroleum  UST  releases  and 
cleanups  are  currently  not  being 
reported  to  state  and  local  authorities: 

•  A  survey  of  UST  release  files  in  50 
states  identified  12,444  state-reported 
releases. 

•  Another  statistical  study  leads  EPA 
to  estimate  that  somewhere  between 
75,000  and  300,000  (5  to  20  percent  of  the 
million  petroleum  UST  systems)  may  be 
leaking  now  or  will  leak  in  the  near 
future. 

•  State  and  local  cleanup  officials 
have  reported  to  EPA  that  typically  over 
half  of  ^eir  work  is  triggered  by  reports 


corrective  action  requirements  for  UST  systems 
containing  tx)th  petroleum  and  a  hazardous 
substance.  The  Agency  believes  that  the  largest 
group  of  such  tanks  contain  waste  oil  mixed  with 
hazardous  substances  (eg.,  solvents). 


of  "nuisance  conditions" — indicators  of 
leaks  from  unidentified  UST  sources. 

(1)  Two  Release  Categories.  To 
address  the  type  of  releases  to  be 
reported  and  the  reporting  trigger  for 
those  releases,  the  Agency  proposes  to 
classify  releases  into  two  categories: 
Releases  below  ground  and  releases 
aboveground.  A  release  includes 
releases  to  secondary  containment 
devices  because  the  Agency  believes 
such  reporting  is  necessary  for  the 
Agency  to  ensure  that  released 
materials  are  removed  from  the 
secondary  containment  area  in  a  timely 
fashion  and  that  it  is  aware  of  any  tank 
system  repairs  that  may  be  necessary  to 
prevent  further  releases  from  the 
primary  tank  system.* 

Owners  and  operators  must  report  all 
below  ground  petroleum  releases  of  any 
amount  that  have  been  detected  using 
the  leak  detection  methods  required  by 
section  9003(c)(1)  and  described  in 
Section  VLD  of  this  proposal,  or  using 
any  other  indication  of  a  release,  such 
as  visual  observation.  Although 
reporting  of  all  below  ground  releases 
places  a  substantial  reporting  burden  on 
owners  and  operators,  the  Agency  views 
this  requirement  as  an  essential  part  of 
effective  implementation  and 
enforcement  of  the  statutory 
requirements  and  objectives  of  Subtitle  I 
because  determination  of  the  quantity  of 
a  below  ground  release  is  generally  not 
possible. 

For  aboveground  releases,  however, 
EPA  proposes  a  "reportable  quantity" 
(RQ)  approach.  Above-ground  releases 
to  land  must  be  reported  if  they  exceed 
25  gallons,  and  aboveground  releases  to 
water  must  be  reported  if  they  result  in 
an  oil  sheen  on  the  water,  in  accordance 
with  the  requirements  of  40  CFR  Part 
110. 

This  approach  recognizes  the 
potentially  high  frequency  of  small 
aboveground  spills  (and,  therefore,  the 
potentially  large  reporting  burden)  and 
their  limited  environmental  impact. 
Nonetheless,  the  Agency  believes 
knowledge  of  frequent  repetitive,  small 
releases  of  petroleum  may  indicate 
possible  tank  system  and  product 
management  problems  worthy  of 
concern  if  allowed  to  accumulate.  In 


'  The  A^jency  t>elieve8  thai  the  reporting  of 
releases  to  secondary  containment  areas  provides 
benefits  for  the  Subtitle  I  regulatory  program  for  the 
reasons  cited.  The  Agency  is  aware,  however,  that 
such  notificatloa  is  presently  not  required  for 
similar  releases  from  Subtitle  C-reguiated  tanks  (40 
cm  264  196  and  40  CFR  265.196).  The  Agency  has 
concluded  that  this  difference  in  reporting 
requirements  is  necessary  tiecause  the  Subtitle  I 
program  lacks  the  opportunity  to  impose  additional 
controls  through  a  permitting  process  for  tanks  or 
farilities  operating  waste  tanks  such  as  is  available 
for  man>  regulated  tanks  under  Subtitle  C  of  RCRA. 


addition,  the  Agency  is  concerned  about 
the  potential  for  a  series  of  small 
aboveground  releases  of  petroleum  to 
effectively  invalidate  the  use  of  some 
release  detection  methods. 

"Hie  choice  of  the  25-gallon  reporting 
threshold  for  petroleum  is  based  on  two 
separate  rationales.  The  first  is  linked  to 
data  that  show  that  this  amount  of 
petroleum  is  often  left  in  the  delivery 
lines  of  tanker  trucks  after  product 
delivery  to  an  UST.  If  this  residual 
product  cannot  be  returned  to  the  truck, 
it  has  often  been  drained  out  around  the 
fill  pipe  and  spilled  into  the  excavation 
area.  The  frequency  of  this  kind  of 
"routine"  spillage  seems  to  "be  high  and 
of  a  sufficient  magnitude  to  warrant  a 
reporting  requirement,  while  avoiding 
the  requirement  to  report  releases  for 
much  smaller  quantities. 

"Hie  2S-gallon  reporting  threshold  is 
also  based  on  an  analysis  done  in 
establishing  a  CERCLA  RQ  for  used  oil 
when  it  was  proposed  for  listing  as  a 
RCRA  hazardous  waste.  Used  oil  was 
examined  in  this  analysis  for  its  aquatic 
toxicity,  mammahan  toxicity, 
ignitability,  reactivity,  and  chronic 
toxicity.  This  analysis  indicated  an  RQ 
of  100  pounds  or  about  20  gallons.  As 
the  only  oil  product  so  analyzed  to-date, 
this  analysis  for  used  oil  represents  the 
best  basis  for  estabUshment  of  a 
reporting  threshold  for  aboveground 
releases  to  land  associated  with 
petroleum  UST  systems.  Public  comment 
is  requested  on  the  use  of  other 
reporting  thresholds  that  are  less  than  or 
greater  than  the  25  gallon  threshold 
selected. 

A  reporting  threshold  does  not  reflect 
a  determination  that  a  release  will 
necessarily  present  a  hazard  in  that 
quantity  and  not  a  hazard  in  any  smaller 
quantity.  The  Agency  has  found  that  the 
actial  hazard  will  vary  with  the  unique 
circumstances  of  the  release.  Extensive 
analysis  is  necessary  to  determine  the 
hazard  presented  under  a  number  of 
possible  circumstances.  The  RQ 
analyses  and  resulting  values  represent 
a  determination  only  of  possible  or 
potential  harm. 

Although  reporting  triggers  have  been 
established  for  abovegroimd  releases, 
this  does  not  eliminate  the  responsibility 
of  the  owners  and  operators  to 
undertake  all  other  appropriate 
elements  of  the  UST  corrective  action 
process  described  in  the  proposed  rule 
for  an  aboveground  release  that  is  less 
than  the  reportable  quantity. 

EPA  solicits  comments  with 
supporting  data  on  these  two  release 
categories,  including  the  appropriate 
reporting  threshold  for  aboveground 
releases  to  land  and  surface  water. 


(2)  Reporting  Within  24-Hours. 
Suspected  releases  shall  be  reported  to 
the  implementing  Agency  within  24 
hours.  This  allows  implementing 
officials  to  advise  the  owners  and 
operators  of  the  appropriateness  of 
corrective  action  steps  already  taken 
and  to  suggest  additional  measures  that 
could  be  implemented.  This  approach 
also  ensures  that  the  implementing 
agency  can  move  quickly  to  assist  a 
private  party  in  taking  corrective  action 
or.  in  imminently  dangerous  situations, 
to  intervene  directly  itself  under  the 
authority  provided  by  Subtitle  I  or  an 
approved  state  program.  This  capability 
for  direct  government  response  has  been 
enhanced  by  the  recent  Superfund 
Amendments  and  Reauthorization  Act 
of  1988,  which  established  a  fund  for 
federal  response  to  releases  from 
petroleum  UST  systems. 
(Implementation  of  that  authority  is 
addressed  below  in  Section  VII.C.  of  this 
Preamble.) 

b.  Initial  Abatement  Requirements 

If  a  release  is  confirmed  in 
accordance  with  S  280.51  or  280.52. 
owners  and  operators  must  take  all 
necessary  actions  to  abate  acute  risks  to 
human  health  and  safety.  The  proposed 
requirements  reflect  the  approaches 
taken  in  emergency  responses  under 
section  9l\  of  the  Clean  Water  Act  and 
Superfund  cleanups,  responses  to 
releases  from  hazardous  waste  tanks 
(Sections  284.196  and  265.196).  as  well 
as  the  experience  and  practices  of 
existing  state  UST  programs.  At  a 
minimum,  these  actions  include  stopping 
the  release  and  mitigating  fire  and 
explosion  hazards.  Stopping  the  release 
means,  at  a  minimum,  removing  as  much 
petroleum  from  the  tank  system  as  is 
necessary  to  prevent  further  release  and 
to  allow  inspection  and  repair  of  the 
tank  system.  Mitigation  of  fire  and 
safety  hazards  may  include  contacting 
local  fire  and  public  safety  officials  for 
assistance;  evacuating  affected  persons: 
installing  venting  systems;  and 
recovering  product  leaking  into 
subsurface  structures,  such  as 
basements  and  sewers. 

Once  immediate  health  and  safety 
concerns  have  been  addressed,  owners 
and  operators  must  take  additional 
steps  to  remove  visibly  contaminated 
soil  in  the  excavation  zone  and  in  the 
immediately  surrounding  area. 

Next,  owners  and  operators  must 
report  these  initial  corrective  action 
measures  to  the  implementing  agency.  If 
corrective  actions  are  taken 
immediately  upon  suspicion  or  detection 
of  the  release,  the  release  and  corrective 
action  reports  can  be  made  at  the  same 
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time.  However,  initial  corrective  action 
measures  must  be  reported  no  later  than 
20  days  after  a  release  is  confirmed.  If 
appropriate,  this  report  should  include 
verification  of  tank  repair  or  closure. 

Owners  and  operators  are  also 
responsible  for  conducting  an 
investigation  to  determine  the  presence 
of  free  floating  product  on  the  water 
table.  This  investigation  may  rely  on 
excavations,  borings,  or  monitoring 
wells  to  identify  the  amount  of  free 
product,  if  any,  present  in  the  release 
area.  Data  generated  should  be 
sufficient  to  determine  the  need  for  free 
product  removal  activities.  Finally, 
owners  and  operators  are  required  to 
assemble  from  investigations  of  the 
release  area  or  other  sources,  any 
information  that  the  implementing 
agency  considers  necessary  for 
completing  the  initial  abatement  actions 
described  in  these  paragraphs.  Possible 
data  requirements  are  specified  in  the 
rule. 

c.  Free  Product  Removal 

If  free  product  is  detected  floating  on 
ground  water,  the  owner  or  operator 
must  remove  free  product  to  the 
maximum  extent  possible.  Unless 
alternative  instructions  are  provided  by 
the  implementing  agency,  the  owner  or 
operator  must  submit  a  report  for  free 
product  removal  to  the  implementing 
agency  within  30  days  of  confirming  the 
release. 

Removal  of  free  product  is  proposed 
for  inclusion  as  a  Stage  I  activity  (which 
will  be  performed  at  all  sites  where  free 
product  is  discovered).  The  Agency 
believes,  based  primarily  on  state  UST 
program  experience,  that  mitigation  of 
present  and  potential  fire  and  safety 
hazards  due  to  free  product  will  require 
removal  of  the  free  product  in  virtually 


every  instance.  This  requirement  to 
remove  fioating  free  product  to  the 
maximum  extent  praetteable  in  all  cases 
reflects  EPA's  beliefs  that:  (a)  Free 
product  is  a  safety  hazard  Lf  left 
uncontrolled,  (b)  free  product  is  a 
continuing  source  of  dissolved  ground- 
water contamination,  (c)  free  product 
removal  is  a  relatively  inexpensive 
corrective  action  measure,  and  (d)  free 
product  removal  is  a  common  practice 
today  in  nearly  all  UST  release  cases 
studied  by  the  Agency. 

d.  Additional  Site  Investigation 

Owners  and  operators  are  also 
responsible  for  investigating  the  nature 
and  size  of  the  release  to  determine  the 
extent  of  additional  soil  and  ground 
water  contamination.  This  investigation 
may  include  collecting  and  analyzing 
soil  samples,  testing  the  ground  water  to 
define  the  nature  and  extent  of  any 
dissolved  contamination  plume,  and 
testing  adjacent  drinking  water  suppUes. 
While  the  Agency  expects  that 
collection  and  analysis  of  soil  samples 
will  be  a  part  of  virtually  all  such 
investigations,  the  Agency  believes  that 
ground  water  sampling  and  analysis 
may  not  be  required  at  some  sites  (e.g., 
sites  without  fractures,  faults  or  similar 
heterogeneous  geological  features)  if  the 
owners'  and  operators'  investigation  of 
the  extent  of  soil  contamination 
demonstrates  that  such  contamination 
does  not  extend  to  or  come  in  contact 
with  the  water  table. 

When  conducting  additional  site 
investigations,  owners  and  operators 
should  make  use  of  data  collected 
during  investigations  conducted 
previously  or  concurrently  for  purposes 
other  than  corrective  action.  For 
instance,  as  discussed  previously, 
§  280.40(b]  of  the  rule  requires  that  a  site 


assessment  be  conducted  to  ensure  that 
the  method  of  external  release  detection 
selected  is  appropriate  for  the  site  and  is 
designed  and  Installed  properly.  Since 
studies  of  the  magnitude  and  extent  of 
contamination  as  well  as  the  presence  of 
free  product  are  necessary  for 
determining  how  well  external  release 
detection  monitoring  will  work  at  a 
particular  site,  it  is  likely  that  data 
generated  durirtg  a  release  detection  site 
assessment  will  be  applicable  to 
additional  site  investigations  conducted 
during  corrective  action.  Besides,  site 
investigation  activities  conducted  during 
release  detection  and  corrective  action 
phases  should  be  coordinated  with 
efforts  to  assess  the  excavation  area 
around  the  UST  system  prior  to 
permanent  tank  closure.  The  activities 
required  for  this  site  assessment  are 
specified  at  f  280.70(d)  of  the  rule  and 
resemble  the  requirements  for  release 
detection  and  corrective  action 
investigations. 

Information  c(Hlected  by  owners  and 
operatcvs  during  free  product  removal 
and  site  investigations  may  be  used  by 
the  implementing  agency  to  determine 
whether  additional  information  and/or  a 
Corrective  Action  Plan  for  additional 
soil  and/or  ground  water  cleanup  is 
necessary. 

The  above  requirements  comprise 
Stage  I  of  the  UST  corrective  action  for 
petroleum  tanks  required  by  this 
proposal.  These  minimum  requirements 
are  applicable  to  all  releases.  These 
regulatory  steps  are  further  illustrated 
below  in  Table  3.  Stage  II  of  these 
proposed  corrective  action  requirements 
are  dependent  on  the  risk  presented  by 
the  release  and  are  described  below. 

BILUNO  CODE 


Table  3 
Corrective  Action  Process  for  Petroleum  Underground  Storage  Tanks 
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2.  Stage  II:  Longer-Terw  Corrective 
Action 

Generally,  reporting  releases,  abating 
acute  risks,  and  free  product  removal 
are  steps  that  must  be  taken  in  all  cases 
of  petroleum  LIST  releases.  After  these 
steps,  variations  in  the  response  to  a 
release  are  likely  to  occur.  Variations  in 
the  determination  and  implementation 
of  appropriate  longer-term  remedial 
corrective  action  plans  are  discussed 
below. 

To  establish  appropriate  cleanup 
levels,  EPA  has  studied  various  options 
and  has  evaluated  state  UST  program 
experience.  As  a  result,  EPA  proposes  a 
site-specific  approach  for  petroleum 
UST  corrective  action  regulations.  (For  a 
full  discussion  of  the  options,  see 
Section  V  of  this  Preamble.)  This  site- 
specific  approach  will  require  a  risk 
assessment  for  each  site  to  determine  if 
and  to  what  extent  soil  or  ground-water 
contamination  threatens  human  health 
or  the  environment. 

a.  Establishing  a  Corrective  Action  Plan 

After  the  owner  or  operator  has 
submitted  the  results  of  the  previously 
required  site  investigations  of  possible 
soil  and  ground-water  contamination  (as 
described  above),  the  appropriate 
implementing  agency  will  conduct  its 
analysis — a  risk  assessment— of  the 
submitted  site  investigation  data.  Based 
on  its  risk  assessment,  the  implementing 
agency  will  establish  the  requirements 
for  additional  cleanup  as  part  of  a 
cleanup  plan  that  must  be  implemented 
by  the  owner  or  operator.  EPA  believes 
that  some  variability  in  how  the  results 
of  the  risk  assessment  process  are  used 
to  establish  cleanup  requirements  is 
required  to  reflect  the  variabihty  in  UST 
release  sites.  The  Agency,  however, 
intends  to  develop  several  tools 
designed  to  assist  the  implementing 
agency  in  conducting  the  risk 
assessment. 

This  required  risk  assessment  must  be 
an  evaluation  of  the  site-specific  risk  to 
human  health  and  the  environment 
based  on  data  drawn  from  the  particular 
site.  At  a  minimum,  the  risk  assessment 
should: 

•  Consider  the  quantity,  toxicity, 
persistence,  and  mobihty  of  the  material 
released  and  include  selection  of 
indicator  chemicals  for  use  in  the 
analysis; 

•  Determine  the  potential  pathways 
of  exposure  and  the  number  of  persons 
who  would  be  exposed  to  contamination 
at  various  intensities  and  durations; 

•  Estimate  the  concentrations  of 
indicator  chemicals  at  the  exposure 
points  identified: 


•  Estimate  human  intakes  and 
exposures  due  to  background  sources 
and  the  release; 

•  Characterize  the  resulting  risk, 
including  the  uncertainties  in  the  risk 
assessment;  and 

•  Consider  the  technological 
feasibility  of  corrective  action  measures. 

On  the  basis  of  the  risk  assessment 
the  implementing  agency  will  set  the 
site-specific  level  that  the  owners  or 
operators  must  achieve  to  clean  up 
contaminated  soil  and  ground  water. 
Cleanup  levels  based  on  site 
characteristics  must  be  identified  for  all 
affected  media,  including  subsurface 
soils,  ground  water,  and  surface  water. 
In  selecting  appropriate  clean  up  levels 
through  the  risk  assessment  process  the 
implementing  agency  may  incorporate 
consideration  of  available  health-based 
standards  or  a  state's  ground-water 
classification  system  (or  the  EPA's 
Ground-Water  Protection  Strategy). 

The  owner  or  operator  must  then 
submit  to  the  implementing  agency  for 
review,  in  accordance  with  procedures 
established  during  approval  of  the 
implementing  agency's  program,  a 
Corrective  Action  Plan  for  achieving  the 
cleanup  levels  established  through  the 
risk  assessment.  An  implementing 
agency  may  require  owner  or  operator 
to  commence  cleanup  before  a 
Corrective  Action  Plan  is  approved  if 
such  action  is  necessary  to  protect 
human  health  and  the  environment 
After  the  implementing  agency  has 
approved  the  Plan,  the  owner  or 
operator  must  carry  out  the  Plan. 
Cleanup  could  include  excavating  and 
repairing  the  tank  (if  this  was  not  done 
as  part  of  initial  corrective  action): 
containing  the  dissolved  contamination 
plume  with  trenches  and  barriers; 
excavating  additional  contaminated  soil: 
providing  alternative  drinking  water 
supplies  to  area  residents  or  applying 
point-of-use  controls;  restoring  the 
ground-water  source;  restricting  the  use 
of  the  contaminated  ground  water,  or 
allowing  natural  cleansing  of  an  aquifer. 
Selection  of  a  proposed  remedy  is  the 
responsibility  of  the  owners  and 
operators,  but  the  implementing  agency 
must  a^^rove  of  the  proposed  remedy. 

During  the  cleanup,  the  owner/ 
operators  must  periodically  evaluate  the 
effectiveness  of  the  remediation  process. 
In  some  cases,  the  cleanup  plan  may  be 
modified  after  these  periodic 
evaluations.  For  example,  existing  state 
UST  program  experience  indicates  that 
the  UST  corrective  action  measures 
initiated  with  cleanup  targets,  wnicn 
were  based  on  the  results  of  the  risk 
assessment  process,  may  sometimes 
reach  a  level  at  which  progress  toward 
the  cleanup  targets  is  no  longer  being 


made.  In  these  situations,  modification 
of  the  Corrective  Action  Plan  may  be 
appropriate  to  reassess  the  choice  of  a 
remedial  measure  or  to  allow  monitoring 
procedures  to  be  substituted  for 
additional  remedial  measures,  as  long  as 
conditions  remain  stable  or  impi-ove. 

3.  Reporting  Requirements 

The  Agency  proposes  that  the  owner 
or  operator  report  all  corrective  actions, 
including  all  immediate  response  actions 
taken  after  a  release  is  suspected  or 
detected  and  all  steps  in  longer-term 
corrective  action.  However,  this 
proposed  regulation  does  not  specify  the 
number  of  corrective  action  reports  to 
be  submitted  or  the  method  of  reporting. 
EPA  believes  these  requirements  are 
best  left  to  the  discretion  of  the 
implementing  agency,  but  is  interested 
in  receiving  comments  suggesting  other 
approaches. 

4.  Responsibilities  of  Implementing 
Agencies 

Implementing  agencies  must  monitor 
the  actions  required  of  petroleum  UST 
owners  and  operators.  For  example, 
implementing  agencies  are  responsible 
for  the  review  of  all  reports  and 
summaries  submitted  by  owners  and 
operators.  These  reports  include  release 
reports,  immediate  abatement  action 
reports,  site  investigation  summaries, 
free  product  removal  plans.  Corrective 
Action  Plans,  and  periodic  progress 
reports  on  implementation  of  the 
Corrective  Action  Plan.  The 
implementing  agency  may  also  assist  in 
or  undertake  immediate  abatement 
actions  in  response  to  a  release. 

After  the  owner  or  operator  submits 
results  of  the  site  investigation,  the 
implementing  agency  is  responsible  for 
performing  and  evaluating  the  site- 
specific  risk  and  exposure  assessment 
On  the  basis  of  this  assessment  the 
Implementing  agency  determines  the 
cleanup  levels  that  the  owner/operators 
must  attain  through  response  actions 
described  in  the  Corrective  Action  Plan. 
Cleanup  levels  will  be  identified  for  all 
media  affected  by  the  release,  including 
subsurface  soil,  ground  water,  and 
surface  water.  The  implementing  agency 
is  also  responsible  for  all  oversight  of 
the  development  and  implementation  of 
the  Corrective  Action  Han  by  ov«ier 
and  operators,  and  for  the  conduct  of 
anv  public  notice  and/or  public 
meetings  on  Corrective  Action  Flans  as 
established  in  the  public  participation 
requirements  of  this  rule  (or  under  an 
approved  state  program). 
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G.  Corrective  Action  Requirements  for 
Hazardous  Substance  UST  Systems 

Corrective  action  is  comprised  of 
those  activities  required  or  otherwise 
necessary  to  respond  adequately  to  a 
release  from  an  UST  system  containing 
hazardous  substances.  UST  systems 
subject  to  these  requirements  include 
regulated  UST  systems  containing 
hazardous  substances  and  UST  systems 
containing  hazardous  substances  for 
which  tank  technical  standards  are 
being  deferred  by  the  Agency. 

This  proposal  divides  specific 
regulatory  requirements  for  UST 
hazardous  substance  corrective  action 
into  two  stages.  The  first  stage  consists 
of  the  abatement  actions  that  all  owners 
and  operators  are  required  to  take  in 
response  to  a  release  from  USTs 
containing  hazardous  substances.  It 
follows  requirements  established  for  a 
response  to  a  release  from  a  hazardous 
waste  tank  regulated  under  Subtitle  C  of 
RCRA  (40  CFR  264.196  and  265.196). 
Stage  two  addresses  requirements  that 
specify  longer-term  correcdve  action 
measures  that  owners  and  operators 
must  undertake  if  the  implementing 
agency  determines  on  the  basis  of       ■    -. 
submitted  data  that  additional 
corrective  action  is  required  to  protect 
human  health  and  the  environment. 
Although  owners  and  operators  will 
undertake  the  corrective  action,  the 
implementing  agency  may  intervene 
imder  the  authority  provided  in  RCRA 
or  CERCLA,  or  as  provided  in  an 
approved  state  program,  if  necessary  to 
ensure  that  adequate  measures  are 
taken  to  protect  human  health  and  the 
environment. 

The  following  sections  discuss  the 
steps  owners  and  operators  must  take  to 
respond  to  a  release  and  the 
complementary  role  of  the  implementing 
agency  in  overseeing  the  owners'  and 
operators'  activities. 

1.  Stage  I:  Immediate  Corrective  Action 
Steps 

a.  Reporting  Requirements 

As  with  releases  from  USTs 
containing  petroleum,  to  address  the 
type  of  releases  to  be  reported  and  the 
reporting  trigger  for  those  releases,  the 
Agency  proposes  to  classify  releases 
into  two  categories:  releases  below 
ground  and  releases  abovegroimd.  A 
release  includes  releases  to  secondary 
containment  devices  because  the 
Agency  believes  such  reporting  is 
necessary  for  the  Agency  to  ensure  that 
released  materials  are  removed  from  the 
secondary  containment  area  in  a  timely 
fashion  and  that  it  can  be  made  aware 
of  any  tank  system  repairs  that  may  be 


necessary  to  prevent  further  releases 
from  the  primary  tank  system. 

Owners  and  operators  must  report  all 
below  ground  hazardous  substance 
releases  of  any  amount  that  have  been 
detected  using  the  leak  detection 
methods  described  in  Section  VLD  of 
this  proposed  rule,  or  using  any  other 
indication  of  a  release,  such  as  visual 
observation.  Although  reporting  of  all 
below  ground  releases  places  a 
substantial  reporting  burden  on  owners 
and  operators,  the  Agency  views  this 
requirement  as  an  essential  part  of 
effective  implementation  and 
enforcement  of  the  statutory 
requirements  and  objectives  of  Subtitle  I 
because  determination  of  the  quantity  of 
a  below  ground  release  is  generally  not 
possible. 

For  aboveground  releases,  however, 
EPA  proposes  to  base  UST  reporting  on 
the  reportable  quantities  developed 
under  CERCLA  (40  CFR  Parts  117  and 
302).  The  CERCLA  RQs  (i.e.,  reporting 
thresholds  that  warn  of  possible  or 
potential  hazard  that  should  be 
investigated)  already  apply  to  UST 
releases  of  hazardous  substances  since 
such  releases  must  also  be  reported  to 
the  National  Response  Center  under 
CERCLA  section  103.  Although  reporting 
triggers  are  proposed  for  notification  of 
an  aboveground  release,  this  does  not 
eliminate  the  responsibility  of  the 
owners  and  operator  to  undertake  UST 
corrective  action  as  required  in  today's 
proposed  rule  for  all  aboveground 
releases,  including  those  that  are  less 
than  the  reportable  quantity. 

EPA  solicits  comments  with 
supporting  data  on  these  two  release 
categories,  including  using  the 
reportable  quantity  thresholds  of 
CERCLA  to  require  reporting  to  the  UST 
implementing  agency  as  well  as  the 
National  Response  Center. 

b.  Initial  Abatement  Requirements 

When  a  release  is  reported  in 
accordance  with  Section  280.50,  owners 
and  operators  must  take  all  necessary 
actions  to  abate  acute  risks  to  human 
health  and  safety.  The  proposed 
requirements  reflect  the  approach 
adopted  for  response  to  releases  from 
hazardous  waste  tank  systems  regulated 
under  RCRA.  At  a  minimum,  these 
actions  include  stopping  the  release  and 
removal  of  any  remaining  hazardous 
substances  as  is  necessary  to  prevent 
further  release  and  to  allow  inspection 
and  repair  of  the  tank  system  to  be 
performed.  Owners/operators  must  take 
additional  steps  to  prevent  further 
migration  of  an  aboveground  release  to 
•oils  or  surface  water,  and  remove 
visibly  contaminated  soil  from  an 
aboveground  release. 


Next,  owmers  and  operators  must 
report  these  initial  corrective  action 
measures  to  the  implementing  agency.  If 
corrective  actions  are  taken 
immediately  upon  suspicion  or  detection 
of  the  release,  the  release  and  corrective 
action  reports  can  be  made  at  the  same 
time.  However,  initial  corrective  action 
measures  must  be  reported  no  later  than 
20  days  after  a  release  is  confirmed.  If 
appropriate,  this  report  should  include 
verification  of  tank  repair  or  closura 

Owners  and  operators  are  also 
responsible  for  Investigating  the  nature 
and  size  of  the  release  to  determine  the 
extent  of  additional  soil  and  ground- 
water contamination.  This  investigation 
may  include  collection  and  analysis  of 
soil  samples,  installing  of  monitoring 
wells  to  identify  the  presence  of  free 
product,  testing  the  ground  water  to 
define  the  nature  and  extent  of  any 
dissolved  contamination  plume,  and 
testing  adjacent  drinking  water  supplies. 
This  information,  or  other  data  that  may 
be  required,  must  be  sufficient  for  the 
implementing  agency  to  make  a  decision 
with  respect  to  what  type  and  degree  of 
additional  corrective  action,  if  any,  may 
be  appropriate. 

The  above  requirements  comprise 
Stage  I  of  the  UST  corrective  action  for 
hazardous  substance  tanks  required  by 
this  proposed  rule.  These  minimum 
requirements  are  applicable  to  all 
releases.  Stage  II  actions  of  these 
proposed  corrective  action  requirements 
are  dependent  on  the  risk  presented  by 
the  release  and  are  described  below. 

2.  Stage  II:  Longer-Term  Corrective 
Action 

Generally,  stopping  the  releases, 
release  reporting,  and  containment  of 
visible  contamination  are  steps  that 
must  be  taken  in  all  cases  of  releases  of 
hazardous  substances  from  an  UST. 
After  these  steps,  variations  in  the 
response  to  a  release  are  likely  to  occur. 
Variations  in  the  determination  and 
implementation  of  appropriate  longer- 
term  remedial  corrective  action  plans 
are  discussed  below. 

EPA  proposes  a  site-specific  approach 
for  hazardous  substance  UST  corrective 
action  regulation.  (For  a  full  discussion 
of  the  options,  see  Section  V  of  this 
Preamble.)  This  site-specific  approach 
will  require  an  assessment  for  each  site 
to  determine  if  soil  or  ground-water 
contamination  threatens  human  health 
or  the  environment.  As  discussed  in  the 
section  on  additional  site  investigations 
for  purposes  of  petroleum  UST 
corrective  action,  owners  and  operators 
conducting  additional  site  investigations 
for  purposes  of  hazardous  substance 
UST  corrective  action  should  utilize 
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relevant  data  generated  during  site 
investigations  conducted  for  external 
leak  detection  and  tank  closure 
purposes. 

a.  Establishing  a  Corrective  Action  Plan 

After  an  owner  and  operator  has 
submitted  the  results  of  the  previously 
required  site  investigations  of  possible 
soil  and  ground-water  contamination  (as 
described  above),  the  appropriate 
implementing  agency  will  conduct  its 
analysis  of  the  submitted  site 
investigation  data.  The  implementing 
agency  may  require  additional 
assessments  of  the  release  to  be 
performed.  Based  on  its  assessment,  the 
implementing  agency  will  establish  the 
requirements  for  additional  cleanup  as 
part  of  a  corrective  action  plan. 

On  the  basis  of  the  assessment,  the 
implementing  agency  will  set  the  site- 
specific  requirements  for  free  product 
removal  and/or  cleanup  of 
contaminated  soil  and  ground  water  that 
the  owner  and  operator  must  attain  as 
part  of  the  corrective  action  plan.  Clean- 
up levels  based  on  site  characteristics 
must  be  identified  for  all  affected  media, 
including  subsurface  soils,  ground 
water,  and  surface  water.  In  selection  of 
appropriate  clean-up  levels  through  the 
risk  assessment  process,  the 
implementing  agency  may  incorporate 
consideration  of  available  health-based 
standards  or  a  state's  ground-water 
classification  system. 

The  owner  and  operator  must  then 
submit  to  the  implementing  agency  for 
its  review  a  plan  for  free  product 
removal  and  for  achieving  the  clean-up 
levels  established  through  the  risk 
assessment.  After  the  implementing 
agency  has  approved  the  plan,  the 
owner  and  operator  must  carry  out  the 
plan.  Cleanup  could  include  excavating 
and  repairing  the  tank  [if  this  was  not 
done  as  part  of  initial  corrective  action); 
removing  free  product;  containing  the 
dissolved  contamination  plume  with 
trenches  and  barriers;  excavating 
additional  contaminated  soil;  providing 
alternative  drinking  water  supplies  to 
area  residents  or  applying  point-of-use 
controls;  restoring  the  ground-water 
source;  restricting  the  use  of  the 
contaminated  ground  water,  or  allowing 
natural  cleansing  of  an  aquifer. 
Selection  of  a  proposed  remedy  is  the 
responsibility  of  the  owner  and 
operator,  while  the  implementing  agency 
must  approve  the  proposed  remedy. 

During  the  clean-up,  the  owner  and 
operator  must  periodically  evaluate  the 
effectiveness  of  the  remediation  process. 
In  some  cases,  the  clean-up  plan  may  be 
modified  after  these  periodic 
evaluations.  For  example,  in  some 
instances  the  UST  corrective  action 


measures  initiated  with  cleanup  targets 
based  on  the  results  of  the  assessment 
process  may  reach  a  level  at  which 
progress  toward  the  cleanup  targets  is 
no  longer  being  made.  In  these 
situations,  modification  of  the  plan  may 
be  appropriate  to  reassess  the  choice  of 
a  remedial  measure  or  to  allow 
monitoring  procedures  to  be  substituted 
for  additional  remedial  measures  as  long 
as  conditions  remain  stable  or  improve. 

3.  Reporting  Requirements 

The  Agency  proposes  that  owners  and 
operators  report  all  corrective  action, 
including  all  immediate  response  actions 
taken  after  a  release  is  suspected  or 
detected  and  all  steps  in  longer-term 
corrective  action.  However,  the 
proposed  regulation  does  not  specify  the 
number  of  corrective  action  reports  to 
be  submitted  or  the  method  of  reporting. 
EPA  believes  these  requirements  are 
best  left  to  the  discretion  of  the 
implementing  agency,  but  is  interested 
in  receiving  comments  suggesting  other 
approaches. 

4.  Responsibilities  of  Implementing 
Agencies 

The  responsibilities  of  the 
implementing  agency  for  tanks  storing 
hazardous  substances  are  similar  to 
those  for  tanks  storing  petroleum. 

H.  Removal  From  Use,  Temporary 
Closure,  and  Permanent  Closure 
(Section  280,80) 

a.  Overview 

When  a  UST  reaches  the  end  of  its 
useful  life,  it  must  be  permanently 
closed.  Improper  closure  or 
abandonment  of  a  UST  may 
contaminate  the  environment  and 
endanger  the  public  health. 

EPA's  State  Release  Incident  Study 
identified  approximately  300  incidents 
implicating  abandoned  UST  systems  as 
the  source.  In  addition,  discussions  with 
state  officials  suggest  that  many  more 
improperly  abandoned  UST  systems 
throughout  the  nation  are  leaking  or  may 
leak  in  the  future.  EPA  believes  that 
requirements  for  the  proper  closure  of 
UST  systems  is  necessary  to  prevent 
future  releases  from  abandoned  tanks. 

There  are  two  methods  to 
permanently  close  a  UST:  Removal  from 
the  ground  or  closure  in  place.  The 
choice  of  method  depends  on  the 
particular  site,  the  applicable  state  and 
local  regulations,  and  fmancial 
considerations. 

Both  of  these  methods  for  permanent 
closure  have  advantages  and 
disadvantages.  Closure  in  place 
typically  costs  less  than  removal  from 
the  ground,  but  it  is  difficult  to  remove 


all  product  and  residuals  from  the 
buried  tank  and  to  completely  fill  the 
tank  with  an  inert  material.  Future 
construction  at  the  site  may  be 
hampered  by  the  presence  of  a  UST 
filled  with  concrete  or  sand.  Tank 
removal  avoids  these  problems,  but  it 
costs  somewhat  more  and  creates  a 
potentially  dangerous  situation  when 
the  tank's  vapors  are  purged  into  the  air. 
Disposal  of  removed  tanks  also  presents 
a  problem  in  many  areas  of  the  country. 

b.  Current  Practices 

Of  the  eighteen  states  with  existing 
regulations  for  permanent  closure, 
neariy  all  require  the  reporting  of 
closure  to  the  regulating  authority  and 
the  removal  of  all  product  from  the  UST. 
Tanks  closed  in  place  must  be  filled 
with  an  inert  material.  Tanks  closed  by 
removal  must  be  purged  of  vapors  on 
site  and  either  rendered  useless  before 
disposal  or  cleaned  and  prepared  for 
reuse.  Beyond  this  consensus,  however, 
state  regulations  vary  greatly.  Some 
states  allow  closure  in  place  only  when 
tank  removal  is  impossible  or 
impractical.  Some  mandate  precision 
testing  of  tanks  prior  to  closure  in  place 
to  ensure  that  the  tank  is  not  leaking. 

Most  states  that  address  permanent 
closure  also  regulate  temporary  closure. 
These  regulations  allow  a  UST  a  limited 
time  to  remain  out  of  service  before  it 
must  be  returned  to  service  or 
permanently  closed.  The  time  limit  and 
accepted  procedures  for  temporary 
closure  vary.  Some  states  allow  product 
to  remain  in  the  tank;  others  require  the 
tank  to  be  empty  during  temporary 
closure.  Still  others  require  that  product 
be  removed  from  the  tank  and  replaced 
with  water  and  a  corrosion  inhibitor. 

There  are  also  existing  industry 
consensus  codes,  such  as  NFPA  30  and 
API  1604,  which  recommend  procedures 
for  permanent  closure.  Although  these 
codes  should  ensure  containment  of 
product,  they  could  allow  a  tank  owner 
to  literally  cover  up  prior  releases  and 
leave  a  site  that  could  cause  future 
environmental  contamination. 

c.  Today's  Proposal 

Today,  EPA  proposes  a  regulatory 
approach  that  builds  on  these  existing 
consensus  codes  and  state  regulatory 
approaches.  This  approach  will  also 
require  owners  and  operators  to  conduct 
a  limited  site  assessment  at  the  time  of 
permanent  closure.  The  advantage  of 
this  approach  is  that  it  will  prevent 
contamination  problems  from  being 
covered  up  at  closure.  With  numerous 
closings  of  UST  systems  expected  over 
the  next  five  to  ten  years,  EPA  believes 
that  it  is  important  that  owners  and 
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operators  of  UST  systems  determine  if 
there  is  a  contamination  problem  before 
they  walk  away  from  these  sites. 

The  proposed  regulatory  approach  in 
280.80  covers  tanks  temporarily  out  of 
service,  and  the  temporary  and 
permanent  closure  of  tank  systems. 
These  are  the  topics  covered  by  most 
state  regulations.  In  summary,  any  tank 
that  contains  product  is  subject  to 
release  detection  requirements 
regardless  of  whether  the  tank  is  in 
service.  Tanks  out  of  service  for  a  period 
of  time  may  become  a  receptacle  for 
illegal  dumping  of  hazardous  materials 
unless  the  fill  and  delivery  lines  are 
capped.  The  Agency  is  proposing  that 
after  three  months  tanks  must  be 
temporarily  closed,  leaving  only  the  vent 
line  open.  EPA  solicits  comments  on  the 
appropriateness  of  this  time  frame,  and 
especially  hopes  to  elicit  data  showing 
the  environmental  risks  associated  with 
different  schedules. 

At  some  later  point  if  the  UST  is  not 
going  to  be  put  back  in  service,  the 
system  should  be  permanently  closed. 
EPA  believes  that  two  years  is  a 
reasonable  amount  of  time  for  a  tank 
owner  or  operator  to  decide  whether  to 
permanently  close  or  to  re-use  the  tank. 
During  this  time  the  environment  will 
remain  protected  by  lines  being  capped 
and  continued  release  detection.  The 
Agency,  however,  needs  to  put  a  limit  on 
how  long  "temporary"  should  be,  and 
solicits  comment  on  the  24  month  limit 
proposed  today. 

(1)  Temporary  Closure  (Sections 
280.80  (a)  and  (b)).  If  a  tank  system  is 
taken  out  of  service  for  any  period,  the 
owner  and  operator  must  continue  to 
maintain  the  corrosion  protection 
system  as  well  as  monitor  or  test  for 
leaks  as  required  by  the  leak  detection 
regulations.  If  a  leak  is  detected,  release 
investigation  and  corrective  action 
regulations  will  apply. 

A  tank  system  out  of  service  for  3  to 
24  months  must  be  temporarily  closed. 
The  owner  or  operator  must: 

•  Continue  monitoring  for  leaks; 

•  Leave  the  vent  line  open  and 
functioning; 

•  Cap  and  secure  all  other  lines, 
pumps,  manways,  and  ancillary 
equipment: 

•  Notify  the  implementing  agency  of  a 
return  to  service  or  permanent  closure. 

(2)  Permanent  Closure  (Sections 
280.80(c)-(f))-  If  a  tank  system  is  taken 
out  of  service  for  over  24  months,  it  must 
be  permanently  closed. 

Today's  proposal  requires  than  any 
tank  system  that  is  taken  out  of  service 
permanently  must  be  removed  from  the 
ground  or  be  closed  in  place.  If  the  tank 
is  removed,  the  owner  and  operator 
must: 


•  Remove  all  flammable  liquids  from 
the  tank  system; 

•  Remove  all  pipes  from  the  UST;  and 

•  Purge  the  UST  of  all  hazardous 
vapors  before  removal  and  disposal. 

If  the  tank  is  closed  in  place,  the 
owner  and  operator  must: 

•  Remove  all  flammable  liquids  from 
the  tank  system: 

•  Disconnect  or  cap  all  pipes;  and 

•  Fill  the  tank  system  completely  with 
an  inert  solid  material. 

The  above  steps  are  widely-accepted 
industry  closure  practices  and  are 
reflected  in  national  consensus  codes 
auch  as  NFPA  30. 

For  permanent  closure,  EPA  is 
proposing  an  additional  step  beyond  the 
current  industry  recommended 
practices.  The  owner  or  operator  must 
assess  the  site  for  contamination  from 
the  tank. 

The  use  of  release  monitoring 
methods  that  utilize  sensors  external  to 
the  tank  will  meet  this  requirement.  The 
owner  or  operator  may  also  use  such 
techniques  as  gas  chromatograph 
mapping  or  the  analysis  of  ground  water 
or  soil  core  samples  for  evidence  of 
contamination  by  released  product 

The  purpose  of  this  site  assessment  is 
to  ensure  that  there  is  a  clean  site  at 
closure.  If  this  site  assessment  indicates 
that  a  release  has  occurred,  the  owners 
operator  must  perform  corrective  action 
in  accordance  with  applicable 
regulations  in  Subparts  F  and  G. 

In  an  effort  to  keep  owners  and 
operators  from  improperly  closing  UST 
systems  before  these  proposed 
regulations  become  effective  and  to 
combat  contamination  from  UST 
systems  improperly  abandoned  in  the 
past,  the  Agency  proposes  that  the 
closure  provisions  be  applicable  to  UST 
systems  taken  out  of  operation  prior  to 
the  effective  date  of  these  regulations. 
Thus,  the  proposal  requires  that  UST 
systems  that  are  improperly  closed  prior 
to  the  effective  date  of  these  regulations 
be  revisited  and  properly  closed.  All 
UST  systems  improperly  closed  before 
the  effective  date  of  the  final  regulation 
must  therefore  be  either  removed  or 
Filled  with  an  inert  substance.  There  are 
no  proposed  requirements  for  UST 
systems  properly  closed  in  the  past 

All  owners  and  operators  who 
improperly  closed  UST  systems  before 
the  effective  date  of  the  regulation  must 
in  addition  to  properly  closing  their 
systems,  perform  a  site  assessment  and 
notify  the  implementing  agency. 

Congress  expressed  its  concern  for 
abandoned  tanks  by  including  tanks 
closed  in  place  within  Subtitle  I's 
jurisdiction.  The  Agency  believes  that 
such  tanks  must  be  closed  properly  but 
believes  that  owners  and  operators  who 


followed  the  NFPA  code  and  the 
recommended  practices  described  in 
API  1604  when  they  closed  their  tank 
systems,  representing  the  state-of-the- 
art  at  the  time,  need  not  be  required  to 
revisit  their  tanks  and  conduct  the  site 
assessment  required  for  improperly 
closed  systems.  EPA  specifically  solicits 
comments  on  the  proposal  to  exempt 
tanks  that  were  closed  in  accordance 
with  API  1604  and  NFPA  30  from  the  site 
assessment  requirements. 

d.  Closure  Records  (Section  280.80(g)) 

EPA  is  proposing  some  basic 
requirements  concerning  recordkeeping 
that  will  ensure  the  closure 
requirements  in  280.60  are  being 
complied  with.  Section  280.80(g)  requires 
that  the  sampling,  testing,  or  monitoring 
results  required  during  temporary 
closure  (under  S  280.80  (a)  and  (b))  be 
maintained  for  at  least  one  year.  Section 
280.80(g)  also  requires  that  a  record  of 
the  results  of  the  area  assessment 
performed  for  closure  under  §  280.80(d) 
be  maintained  for  at  least  3  years  after 
permanent  closure  is  completed.  This 
closure  record  consists  of  the  results  of 
all  tests,  soils  samples  analysis,  site 
inspections,  or  other  site  assessment 
methods  required  by  the  implementing 
agency.  This  record  is  instrumental  in 
demonstrating  that  closure  was 
performed  properly.  The  proposed 
regulation  also  addresses  the  question 
of  where  records  can  be  kept  after  UST 
system  closure.  In  many  instances,  this 
will  be  conveniently  accomplished  at 
the  closed  site  by  either  the  owner  and 
operator  who  caused  the  UST  system  to 
be  permanently  closed,  or  the  new  site 
owner  and  operator.  In  some  instances, 
for  example  with  the  cessation  of  all 
operations  on  the  site,  this  record  may 
have  to  be  kept  off-site.  However,  this 
record  must  be  made  immediately 
available  at  the  request  of  the 
implementing  agency.  The  proposal  also 
allows  owners  and  operators  the 
alternative  of  mailing  a  copy  of  these 
assessment  results  to  the  implementing 
agency,  particularly  if  the  records 
cannot  be  maintained  at  the  closed 
facility. 

VU.  RELATIONSHIP  TO  OTHER 
ASPECTS  OF  THE  UST  PROGRAM 

A.  Interim  Prohibition 

Section  9003(g)  of  RCRA  SubUtle  I 
sets  forth  requirements  for  tank  systems 
installed  between  May  7, 1985  and  the 
effective  date  of  the  final  rules  resulting 
from  today's  proposal.  During  this 
period.  UST  installations  used  to  store 
regulated  substances  must  be  corrosion 
protected,  made  of  noncorrodible 
materials,  or  otherwise  designed  and 
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constructed  to  prevent  releases  during 
the  operating  life  of  the  facility  due  to 
corrosion  or  structural  failure.  The  tank 
maferiaUs)  of  construction  must  also  be 
compatible  with  the  substance(s)  to  be 
stored. 

The  standards  for  new  tank  systems 
in  today's  proposed  rules  (as  discussed 
in  Section  VI  of  this  Preamble)  are 
designed  to  modify  and  expand  upon  the 
Interim  Prohibition  requirements.  The 
proposed  rules  include  design, 
construction,  installation,  release 
detection,  and  compatibility  standards 
for  new  tank  installations.  The  Interim 
Prohibition  requirements  will  continue 
in  place  until  the  effective  date  of  the 
final  rules  when  the  standards  for  new 
tanks  will  replace  the  Interim 
Prohibition  standards  for  most  new  UST 
systems.  The  Interim  Prohibition  will, 
however,  remain  in  effect  for  those 
tanks  which  have  been  deferred  from 
coverage  under  the  technical  standards 
in  Subpart  A  (i.e..  sumps,  hydraulic  hfts. 
bulk  tanks,  radioactive  waste  tanks, 
tanks  containing  electrical  equipment, 
used  oil  tanks,  and  wastewater 
treatment  tanks). 

B.  Notification 

On  November  8, 1985,  EPA  published 
the  Final  Rule  on  Notification 
Requirements  for  Owners  of 
Underground  Storage  Tanks  (50  FR 
46602).  A  form  to  be  used  for  the 
required  notification  was  included  as 
part  of  the  rule. 

The  UST  rules  and  standards  for  new 
tanks  proposed  today  are  not  intended 
to  affect  these  established  notification 
requirements  except  to  add  to  the 
information  required  to  be  submitted 
with  the  notification  (see  Section  VLB.). 
Owners  of  existing  UST  systems  were 
required  to  notify  their  designated  state 
agencies  by  May  8, 1986.  Owners  of  new 
or  replacement  UST  systems  must  notify 
their  designated  state  agencies  within  30 
days  of  bringing  the  tank  into  use  by 
submission  of  the  November  8, 1985 
federal  form,  or  an  approved  alternate 
state  notification  form. 

Section  9002(a)(6)  of  RCRA  requires 
that,  beginning  thirty  days  after  the 
issuance  of  the  final  new  tank 
performance  standards,  and  for  18 
months  thereafter,  any  person  who  sells 
a  tank  intended  to  be  used  in  an  UST 
system  must  advise  the  tank  purchaser 
of  the  owner's  notification  requirements. 
This  requirement  would  begin  after  the 
finalization  of  the  new  tank  performance 
standards  that  are  being  proposed 
today. 


C.  Leaking  Underground  Storage  Tank 
Trust  Fund 

Amendments  to  Subtitle  I  of  RCRA 
recently  enacted  as  part  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
provide  for  a  Leaking  Underground 
Storage  Tank  Trust  Fund.  The 
amendments  provide  funds  for  cleanup 
of  petroleum  spills  from  UST  systems 
and  give  EPA,  and  states  that  enter  into 
a  cooperative  agreement  with  EPA,  the 
authority  to  respond  to  releases  of 
petroleum  from  UST  systems.  These 
amendments  to  RCRA  were  necessary 
because  no  other  federal  environmental 
program  includes  specific  authority  for 
response  to  petroleum  UST  releases, 
although  releases  of  petroleum  affecting 
navigable  waters  can  be  responded  to 
under  section  311  of  the  Clean  Water 
Act. 

The  amendments  provide  that  the 
Administrator  may  issue  an  order 
requiring  corrective  action  prior  to  the 
promulgation  of  final  corrective  action 
regulations  under  Subtitle  L  After  the 
promulgation  of  the  corrective  action 
regulations  being  proposed  today,  the 
Administrator  may  use  this  same  order 
authority,  under  section  9003,  as  well  as 
the  enforcement  authority  of  section 
9006.  to  require  owners  or  operators  to 
undertake  corrective  action. 

The  Leaking  Underground  Storage 
Tank  Trust  Fund  will  be  financed  by 
taxes  on  motor  fuels  to  pay  for  response 
costs  in  a  limited  set  of  circumstances. 
Before  the  effective  date  of  the  final 
corrective  action  rules,  the 
Administrator,  or  states  under 
cooperative  agreements,  may  use  the 
Fund  to  pay  for  a  particular  corrective 
action  whenever  that  action  is 
necessary  to  protect  human  health  and 
the  environment. 

After  the  effective  date  of  the 
corrective  action  regulations,  the 
amendments  provide  for  the  use  of  the 
Fund  primarily  where  the  financial 
resources  of  the  owner  or  operator  are 
not  available.  In  some  cases,  an 
identifiable  and  solvent  owner  or 
operator  may  be  in  compliance  with  all 
UST  financial  responsibility 
requirements  (discussed  elsewhere  in 
today's  Federal  Register)  but  lack 
financial  resources  to  pay  the  entire  cost 
of  a  response.  In  those  cases,  the 
Administrator  or  a  state  with  a 
cooperative  agreement  is  authorized  to 
use  the  Fund  to  pay  the  costs  that 
exceed  the  level  of  financial 
responsibility  required  of  the  owner  and 
operator  by  the  final  financial 
responsibility  regulations. 

If  the  owner  and  operator  has  failed  to 
maintain  the  required  level  of  fmancial 


responsibility,  the  Trust  Fund  may  not 
be  used,  unless:  (1)  The  owner  or 
operator  is  insolvent;  (2)  there  is  an 
imminent  and  substantial  threat  to 
human  health  or  the  environment;  or  (3) 
there  is  a  need  to  provide  alternative 
water  supplies  or  relocation  of  residents. 
In  all  other  instances  the  Administrator, 
or  state  (under  a  cooperative 
agreement),  can  use  the  order  authority 
provided  by  the  Trust  Fund  and  section 
9006,  to  require  corrective  action  by  the 
responsible  party  prior  to  the  use  of  the 
Trust  Fund. 

Before  the  effective  date  of  the  final 
corrective  action  regulations,  cleanups 
carried  out  using  the  Trust  Fund  will  be 
based  on  guidance  issued  by  EPA.  After 
the  effective  date  of  the  final 
regulations,  cleanups  under  the  Trust 
Fund  must  be  conducted  in  accordance 
with  the  corrective  action  regulations. 

D.  Exempted  Tank  Studies 

The  regulations  proposed  today  do  not 
apply  to  certain  tank  systems  that  were 
exempted  under  section  9001  of  Subtitle 
I.  Section  9009  of  Subtitle  I  requires  that 
EPA  conduct  a  study  of  several  of  these 
systems  and  report  to  Congress  by 
November  8, 1987.  The  report  to 
Congress  will  include  recommendations 
as  to  whether  these  tanks  should  be 
regulated  in  the  future. 

The  Report  to  Congress  will  cover  the 
following  exempted  tanks  whose 
volume,  including  piping,  is  at  least  ten 
percent  below  ground: 

•  Farm  or  residential  tanks  of  1,100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommercial  purposes, 
and 

•  Tanks  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored. 

Vin.  RELATIONSHIP  TO  OTHER 
AGENCY  PROGRAMS 

This  section  discusses  the  relationship 
of  today's  proposed  rules  to  certain 
other  EPA  regulatory  programs.  This 
discussion  is  for  informational  purposes 
only;  no  new  requirements  are  being 
proposed. 

A.  CERCLA 

Section  105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA  or 
Superfund)  requires  development  of  a 
list  of  national  priorities  among  known 
sites  with  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants.  The 
National  Contingency  Plan  (40  CFR  Part 
300)  regulates  development  of  the 
National  Priorities  List  (of  sites  with 
releases)  as  well  as  appropriate 
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responses  to  the  most  senous  releases. 
These  regulations  pursuant  to  CERCLA 
currently  apply  to  releases  of  CERCLA- 
designated  hazardous  substances  from 
underground  storage  tanks.  CERCLA, 
however,  does  not  apply  to  releases  of 
petroleum  from  USTs  or  other  sources. 

Releases  of  hazardous  substances 
from  UST  systems  may  require  removal 
or  remedial  action  responses  by  federal 
or  state  agencies,  in  accordance  with  40 
CFR  Part  30a  Some  UST  releases  of 
hazardous  substances  are  already 
included  in  the  National  Priorities  List 
When  the  final  rules  resulting  from 
today's  proposal  become  effective, 
owners  of  sites  with  releases  from  USTs 
containing  nonpetroleum  regulated 
substances  are  expected  to  be  subject  to 
the  corrective  action  provisions  of  these 
rules  and,  in  selected  cases,  the  removal 
or  remedial  action  measures  of  40  CFR 
Part  300. 

Under  secUon  102(a)  of  CERCLA.  EPA 
has  promulgated  regulations  (40  CFR 
Part  302)  that  identify  hazardous 
substances  and  quantities  of  releases  of 
these  hazardous  substances  that  must 
be  reported  to  the  National  Response 
Center.  Those  regulations  contain 
reporting  requirements  for  releases 
equal  to  or  in  excess  of  the  established 
reportable  quantities  (RQs).  Thus.  UST 
releases  of  hazardous  substances  that 
exceed  the  RQs  set  forth  in  40  CFR  Part 
302  will  continue  to  be  subject  to  those 
CERCLA  reporting  regulations,  as  well 
as  any  reporting  requirements  under  this 
rule.  UST  releases  of  hazardous 
substances  that  are  less  than  the 
reportable  quantity  will  be  sub}ect  to  the 
release  reporting  requirements  in  the 
fmal  published  version  of  today's 
proposed  regulations. 

These  provisions  of  CERCLA  will  not 
impact  the  vast  majority  of  UST 
facilities  because  most  facilities  store 
only  petroleum  and  thus  are  not  subject 
to  CERCLA  requirements.  However,  for 
UST  facilities  storing  regulated 
hazardous  substances,  certain  releases 
will  continue  to  be  subject  to  CERCLA 
requirements  as  well  as  the  ^al 
published  version  of  today's  proposed 
rules. 

B.  Hazardous  Waste  Tank  Program 

Under  RCRA  Subtitle  C,  EPA  has 
promulgated  regulations  for  UST 
systems  containing  hazardous  wastes 
(40  CFR  Part  284,  July  14. 1988).  The 
RCRA  Subtitle  I  rules  proposed  today 
will,  when  fmalized.  apply  to  USTs 
containing  "regulated  substances." 
These  regulated  substances  include 
hazardous  substances  deHned  in  section 
101(14)  of  CERCLA.  except  for 
hazardous  wastes  regulated  under 
Subtitle  C  and  petroleum.  The  exclusion 


of  hazardous  wastes  within  the 
defmition  of  regulated  substance  avoids 
most  of  the  overlapping  jurisdiction  of 
Subtitle  I  and  SubtiUe  C.  An  overlap  in 
jurisdiction  does  exist,  however,  for 
USTs  containing  petroleum  wastes  that 
are  subject  to  the  provisions  of  RCRA 
3014.  This  overlap  is  discussed  in  the 
next  section.  There  is  also  a  potential 
overlap  in  jurisdiction  for  USTs 
containing  mixtures  of  petroleum  and 
hazardous  wastes.  Today's  proposal 
resolves  this  potential  overlap  by 
excluding  such  USTs  from  the  universe 
of  USTs  subject  to  the  proposed 
requirements.  Unless  otherwise 
exempted,  such  USTs  would  be  subject 
to  the  requirements  of  Subtitle  C.  It  is 
intended  that  the  Tmal  rules  resulting 
from  today's  proposed  rules  wiU 
regulate,  for  the  most  part,  a  different 
set  of  UST  systems  from  those  regulated 
under  Subtitle  C. 

C  Used  Oil  Regulations 

Underground  tanks  storing  used  oil 
(e.g..  automobile  and  truck  used 
crankcase  oil)  are  under  the  jurisdiction 
of  Subtitle  L  Pursuant  to  section 
9001  (2)(B)  of  RCRA.  underground  tanks 
containing  "petroleum,  including  crude 
Oil  or  any  fraction  thereof  which  is 
liquid  at  standard  conditions  of 
temperature  and  pressure  .  .  ."  are 
within  the  scope  of  Subtitle  I.  Thus 
under  Subtitle  1  requirements,  owners 
and  operators  of  UST  systems 
containing  used  oil  were  required  to 
totify  designated  state  agencies  of  the 
presence  of  such  tanks  by  May  B,  1986. 
Owners  and  operators  of  newly 
installed  used  oil  UST  systems  are 
subject  to  the  requirements  of  the 
Interim  Prohibition,  which  has  been  in 
effect  since  May  7, 1965. 

Under  Subtitle  C  of  RCRA.  EPA  also 
has  the  authority  to  regulate  recycled 
oil.  and  to  regulate  used  oil  that  is 
disposed  of  under  Subtitle  C  if  such  oil 
is  identified  or  listed  as  a  hazardous 
waste.  Under  the  authority  of  Subtitle  C 
of  RCRA,  EPA  proposed  to  list  used  oil 
as  hazardous  waste  (50  FR  49269-4927a 
November  29, 1985)  and  has  proposed 
standards  for  recycled  oil  (50  FR  49250- 
49258.  November  29. 1985).  Since 
publication  in  the  Federal  Register, 
several  important  decisions  in  terms  of 
these  proposed  rulemakings  have  been 
made,  namely: 

(1)  Storage  of  used  oil  (even  when 
recycled)  will  be  regulated,  and 

(2)  Recycled  oil  will  not  be  listed  as  a 
hazardous  waste  (51  FR  41900, 
November  19, 1986). 

The  Agency  is  proposing  today  to 
defer  application  of  the  technical 
requirements  to  used  oil  UST  systems. 


This  is  discussed  in  further  detail  in 
Section  VLA.4(c). 

D.  Stage  n  Vapor  Recovery  Program 

The  Agency  Is  in  the  process  of 
conducting  rulemaking  proceedings  to 
decide  whether  and  how  to  regulate 
vehicle  refueling  emissions.  Under 
consideration  are  Stage  U  controls 
(which  would  be  applied  to  gasoline 
pumps)  or  onboard  canisters  (which 
would  be  part  of  automobiles).  The 
Agency  has  not  yet  made  a  decision  as 
to  which  method  to  adopt  for  control  of 
these  emissions.  If  at  some  time  EPA 
should  decide  to  call  for  Stage  II 
systems  as  a  means  for  controlling 
emissions,  the  Agency  would  examine 
the  interaction  of  these  requirements 
with  the  UST  Program. 

E.SPCC 

Under  section  311  of  the  Federal 
Water  Pollution  Control  Act.  EPA  has 
promulgated  regulations  for  the 
prevention  of  and  response  to  oil  spills 
into  navigable  waters.  These  rules  (40 
CFR  Part  112)  known  as  the  Spill 
Prevention  Control  and  Countermeasure 
(SPCC)  regulations  are  intended  to 
prevent  and  contain  releases  of  oil  into 
surface  waters  which  are  navigable. 

Comparatively  few  UST  systems  are 
subject  to  SPCC  regulations.  Only  those 
tanks  of  greater  than  42.000  gallons 
capacity  that  are  located  near  navigable 
waters  of  the  U.S.  or  adjoining 
shorelines  may  be  affected.  Releases 
from  these  UST  systems  must  reach 
navigable  waters  or  shorelines  to  be 
subject  to  SPCC  response  actions.  For 
those  comparatively  few  UST  systems 
meeting  the  volimie  and  location 
requirements  Indicated  above,  both 
today's  proposed  rules  and  the  SPCC 
rules  apply. 

F.  DOE  High-Level  Radioactive  Waste 
Program 

Under  the  Atomic  Energy  Act  of  1954 
(42  U.S.C  2011  et  seq.)  the  U.S. 
Department  of  Energy  (DOE)  has 
promulgated  rules  for  the  management 
of  high-level  radioactive  waste  resulting 
from  atomic  energy  defense  activity. 
DOE  Orders  5480.1,  5480.2,  and  5820.2 
regulate  the  underground  tank  storage  of 
these  wastes  including  corrective 
actions  in  the  event  of  a  release. 

The  UST  rules  proposed  todaj  include 
radioactive  waste  because  any 
radionuclide  is  a  "hazardous  substance" 
under  CERCLA.  However,  in  view  of  the 
differences  in  high-level  radioactive 
waste  from  other  RCRA  Subtitle  I 
regulated  substances  and  the  much 
larger  tanks  storing  this  waste.  EPA  is 
proposing  to  defer  from  today's 
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proposed  rules  the  DOE  radioactive 
waste  facilities.  Until  a  determination  is 
made  as  to  whether,  and  how,  the 
proposed  UST  rules  should  apply  to 
DOE  facilities  storing  high-level 
radioactive  wastes,  the  proposed  UST 
rules  and  requirements,  except 
corrective  action  and  the  interim 
prohibition  requirements,  do  not  apply 
to  these  facilities.  More  details  are 
provided  on  this  in  Section  VI.A.4(e). 

IX.  ECONOMIC  AND  REGULATORY 
IMPACTS 

Section  IXA.  discusses  the  Regulatory 
Impact  Analysis  of  this  proposed  rule, 
as  required  by  Executive  Order  12291. 
Section  D(.B.  then  discusses  the  analysis 
of  the  effects  of  the  proposed  rule  on 
small  businesses,  as  required  by  the 
Regulatory  Flexibility  Act.  Requirements 
under  the  Paperwork  Reduction  Act  are 
addressed  in  Section  IX.C. 

A.  Regulatory  Impact  Analysis 

1.  Executive  Order  12291 

Executive  Order  12291  (46  FR  13193, 
February  19, 1981)  requires  regulatory 
agencies  to  conduct  a  Regulatory  Impact 
Analysis  (RIA)  for  any  major  rule.  A 
major  rule  is  one  likely  to  result  in  (1)  an 
annual  cost  of  $100  million  or  more.  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  abihty  of 
United  States-based  enterprises  to 
compete  in  domestic  or  export  markets. 

EPA  has  conducted  an  RIA  to 
compare  several  regulatory  alternatives 
for  USTs.  as  explained  in  the  following 
sections.  The  RIA  provides  an  analysis 
based  on  the  guidelines  contained  in  the 
Office  of  Management  and  Budget's 
"Interim  Regulatory  Impact  Analysis 
Guidance"  and  EPA's  "Guidelines  for 
Performing  Regulatory  Impact 
Analysis". 

Based  on  the  results  of  this  analysis, 
the  Agency  has  concluded  that  this 
proposed  regulation  is  a  major  rule 
which  produces  significant  net  benefits 
to  society.  Average  annualized  costs  are 
$210  million,  which  include  incremental 
costs  of  installing  and  maintaining 
USTs,  incremental  detection  and 
monitoring  costs,  incremental  tank 
removal  and  replacement  costs, 
incremental  pipe  repairs,  and 
adjustments  for  value  of  product  lost. 
Based  on  an  existing  population  of  1.4 
million  USTs,  as  specified  in  Section 
II.B.  of  this  Preamble,  this  corresponds 
to  an  annualized  cost  of  $150  per  UST. 
This  increased  expenditure  of  $150  per 


UST  produces  significant  benefits  due  to 
both  the  prevention  of  releases  from 
UST  systems  that  otherwise  would  have 
gone  undetected,  as  well  as  earlier 
detection  of  releases. 

If  it  is  assumed  that  the  benefits  of 
either  preventing  an  aquifer  from 
becoming  contaminated  or  reducing  the 
amount  of  contamination  (due  to  earlier 
detection)  are  equal  to  the  costs  of 
corrective  action  avoided,  annualized 
benefits  are  on  the  order  of  $1.53  billion 
or  $1100  per  UST.  However,  each 
potential  corrective  action  must  be 
evaluated  on  its  own  merits,  as 
explained  in  Sections  V.A.5.  and  V3.4. 
of  this  Preamble.  Due  to  the  case-by- 
case  nature  of  these  cleanup  decisions, 
it  was  not  possible  to  quantify  the 
precision  with  which  a  cost  of  corrective 
action  avoided  approach  approximates 
benefits. 

The  purpose  of  Section  DCAl.  is  to 
summarize  the  intent  and  findings  of  the 
RIA.  Section  DLA^  discussed  the  basic 
approach  taken  in  the  RIA.  and  specifies 
the  regulatory  alternatives  analyzed. 
Section  IXA.3.  lists  the  industries 
projected  to  be  a^ected  by  the  proposed 
action,  and  Section  DCA.4.  discusses  the 
methodologies  employed  in  the  cost, 
effectiveness,  benefits,  and  economic 
impact  analyses.  Section  IX.A.5.  reviews 
the  results  of  the  cost  effectiveness  and 
economic  impact  analyses.  The  full  draft 
RIA  is  available  as  part  of  the 
background  documents  supporting  this 
proposed  regulation.  This  proposed  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review,  as 
required  by  Executive  Order  12291. 

2.  Basic  Approach /Regulatory 
Alternatives 

A  principal  goal  of  Executive  Order 
12291  is  to  ensure  that  a  regulation 
confers  net  benefit — that  is,  that  the 
benefits  of  a  regulation  outweigh  its 
costs  to  society.  A  second  goal  is  that  a 
regulation  be  cost-effective — that  is,  to 
ensure  that  a  regulation  is  not  selected 
if.  among  the  group  of  feasible 
regulatory  alternatives,  there  is  an 
approach  that  is  expected  to  confer 
benefits  at  least  as  high  as  the  proposal 
but  at  lower  cost,  or  to  confer  greater 
benefits  than  the  proposal  but  at  no 
greater  cost.  The  RIA  supports  these 
goals  by  providing  a  systematic 
presentation  of  information  on  benefits, 
costs,  and  economic  impacts  in  a  way 
that  clarifies  the  implications  of 
alternative  regulatory  approaches.  In 
addition  to  serving  as  a  tool  for  selecting 
from  among  alternatives,  the  RIA 
process  can  also  prove  useful  in 
developing  new  regulatory  alternatives. 
However,  ultimate  selection  of  a 


regulatory  alternative  must  be 
consistent  with  statutory  directives. 

The  EPA  has  specific  guidance 
regarding  the  contents  and  conduct  of 
RIAs.  The  key  elements  of  an  RIA  are: 
(1)  Stating  the  need  for  and 
consequences  of  the  proposal;  (2) 
considering  alternative  approaches;  (3) 
assessing  benefits;  (4)  assessing  costs; 
and  (5)  evaluating  costs  and  benefits. 
These  components  are  interdependent; 
for  example,  stating  the  need  for  the 
proposal,  considering  alternative 
approaches,  and  assessing  costs  all 
depend  critically  on  understanding  the 
base  case  in  the  absence  of  regulation. 
Thus,  each  part  of  an  RIA  must  be 
developed  vdth  the  others  in  mind. 
Certain  data  input  and  analytical  steps 
occur  more  than  once  in  addressing  the 
key  questions  posed  in  an  RIA. 

The  difficulties  In  preparing  an  RIA 
that  will  answer  this  broad  array  of 
interlocking  questions  are  compounded 
by  the  complexity  of  the  regulated 
universe  tind  the  large  combination  of 
approaches  available  for  reducing 
damages.  The  proposed  rule  addresses 
the  problem  of  leaking  USTs  by 
regulating  several  distinct  groups  of 
tanks:  existing  tanks  and  replacement 
tanks,  including  those  used  for 
petroleum  and  hazardous  substances. 
The  proposed  rule  employs  a 
combination  of  approaches  designed  to 
reduce  damages  from  these  disparate 
populations  including:  Prevention  of 
releases:  early  detection  to  minimize 
releases  both  from  tanks  and  piping 
systems;  and  corrective  action  to  reduce 
the  impact  of  those  releases  that  do 
occur. 

The  analytical  problems  posed  by 
these  goals  and  constraints  are  best 
addressed  by  combining  as  many  of  the 
analytical  issues  as  possible  into  a 
single  framework.  That  framework  is  the 
UST  Model,  a  computer  simulation 
model  designed  to  yield  estimates  of 
releases  and  life-cycle  costs  for  the 
entire  UST  universe.  The  use  of  this 
model  ensures  that  to  the  greatest 
extent  possible,  all  of  the  data  and 
assumptions  required  will  be  consistent 
across  the  analyses  that  go  into  the  RIA. 
The  cost  outputs  from  the  model  include 
UST  repair  and  replacement  detection 
and  monitoring  costs,  value  of  product 
lost  and  corrective  action  costs. 
Effectiveness  measures  include  plume 
areas  and  durations  that  result  for  the 
leaks  that  occur  during  the  p)eriod  they 
remain  undetected.  The  design  and 
operation  of  this  model  are  discussed  in 
more  detail  in  the  RIA. 

It  was  not  practical  to  include  all  of 
the  analysis  directly  In  the  UST  model. 
Some  important  issues,  including  the 
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effects  of  the  regulatory  costs  on 
businesses,  risk  reductions,  and  some 
other  measures  of  benefits,  were 
analyzed  separately.  However,  these 
analyses  were  based  on  outputs  from 
the  UST  model.  For  example,  the  UST 
model  provides  outputs  regarding 
floating  plumes  and  their  duration.  That 
information  was  then  used  in  the  risk 
analysis  to  characterize  the  dispersed 
plumes  that  resulted  from  the  floating 
plumes,  to  provide  a  basis  for  assessing 
health  risks  due  to  ingestion  of 
contaminated  water. 

Grouping  of  Potential  Actions  into 
Distinct  Options.  As  discussed  in  detail 
in  Section  V  of  this  Preamble,  many 
actions  can  be  taken  to  reduce  damages 
from  leaking  USTs.  They  can  be  aimed 
at  existing  tanks,  at  new  tanks,  or  at 
releases  that  have  already  occurred; 
they  can  emphasize  leak  prevention, 
leak  minimization,  or  leak  containment 
Because  the  effectiveness  of  these 
various  components  of  a  regulatory 
strategy  are  interdependent,  the  RIA 
needs  to  account  for  that  phenomenon. 
For  example,  the  effectiveness  of  leak 
detection  on  reducing  the  ultimate 
damages  from  USTs  depends  on  tank 
replacement  requirements  and 
corrective  action  requirements,  and  the 
effectiveness  of  actions  taken  as  a  result 
of  such  requirements.  Thus,  the 
approach  used  for  the  RIA  is  to  analyze 
sets  of  components  grouped  into  distinct 
regulatory  options.  The  cost  ana 
effectiveness  of  these  options  are  then 
computed  as  a  whole,  and  compared  to 
a  "no  further  regulation"  base  case. 

Base  Case  and  Options  Modeled  for 
the  Analysis.  This  section  defines  the 
regulatory  options  that  were  analyzed  in 
the  RIA.  The  prevention,  detection,  and 
corrective  action  components  of  these 
regulatory  options  are  described  below. 

"NO  FURTHER  REGULATION"  BASE 
CASE  assumes  no  regulation  beyond  the 
interim  prohibition  requirements; 
existing  tanks  are  mostly  bare  steel 
tanks  without  supplementary  detection 
or  inventory  control.  Tanks  found  to  be 
leaking  are  replaced  with  corrosion- 
resistant  tanks,  assumed  to  be  coated 
and  cathodically  protected. 

OPTION  I  (Baseline  level)  requires 
manual  inventory  control,  periodic  leak 
detection  within  3  years  (5  years  for 
corrosion-resistant  tanks)  for  existing 
and  new  tanks,  and  corrosion-resistance 
for  all  replacement  tanks.  Given  that  the 
regulated  community  is  allowed  to 
choose  from  a  variety  of  detection 
measures,  the  option  is  modeled  as 
though  half  of  operators  choose 
quarterly  vapor  well  monitoring,  and  the 
other  half  choose  the  less  effective  tank 
infrequent  tightness  tests  every  3  years 
(5  years  for  corrosion-resistant  tanks). 


Tanks  are  assumed  to  be  replaced  with 
coated  and  cathodically  protected  tanks 
with  line  leak  detectors,  and  either 
quarterly  vapor  well  monitoring  or 
tightness  tests  every  5  years. 

Steps  assumed  to  be  taken  in 
response  to  a  release  are  the  same  for 
this  option  as  for  all  others.  Where  a 
release  has  occurred,  an  investigation 
and  actions  to  reduce  immediate 
hazards  is  followed  by  limited  removal 
of  contaminated  soil,  removal  of  any 
free  product  from  the  ground  water,  and 
ground-water  cleanup  at  40  percent  of 
sites  where  ground  water  has  been 
contaminated. 

OPTION  II— The  Proposed  Rule 
(Enhanced  baseline  plus  targeted 
upgrading)  is  similar  to  Option  I  with 
upgrading  to  new  tank  standards  within 
10  years,  though  leak  detection  systems 
must  be  sampled  monthly  rather  than 
quarterly  and  infrequent  tightness  tests 
are  not  permitted  after  tanks  are 
replaced.  For  modeling  purposes, 
operators  are  assumed  to  retrofit  with 
cathodic  protection  and  monthly  vapor 
wells  to  meet  new  tank  standards  after  8 
years.  Replacement  tanks  are  assumed 
to  be  coated  and  cathodically  protected, 
with  vapor  wells  sampled  monthly. 

OPTION  III  (Baseline  plus  secondary 
containment  for  new  tai^s)  requires 
periodic  leak  detection  for  existing 
tanks  and  secondary  containment  with 
interstitial  monitoring  for  new  tanks.  For 
existing  tanks,  this  option  was  assumed 
to  be  identical  to  Option  I;  replacement 
taaks  are  assumed  to  be  lined  systems 
with  interstitial  monitoring. 

OPTION  rv  (Class  option)  requires 
rapid  replacement  of  existing  tanks  and 
secondary  containment  for  replacement 
tanks  at  state-designated  wellhead 
protection  areas.  Tanks  in  other  areas 
are  required  to  conform  to  baseline 
standards  (Option  I).  It  is  assumed  that 
40  percent  of  the  tank  population  is 
located  within  a  wellhead  protection 
area.  Tanks  located  in  these  state- 
designated  areas  are  assumed  to  be 
fitted  with  continuous  vapor  wells  after 
one  year,  and  then  replaced  before  the 
fifUi  year  with  protected  tanks  in  liners. 
The  other  60  percent  of  tanks  (those 
outside  wellhead  protection  areas)  are 
modeled  the  same  as  Option  I.  As  in 
other  options,  ground  water  is  cleaned 
up  at  40  percent  of  sites  where  the 
release  has  reached  ground  water  all  of 
these  cleanups  are  assumed  to  be 
performed  in  the  wellhead  protection 
areas. 

OPTION  V  (Emphasis  on  Prevention) 
For  existing  tanks,  this  option  requires 
manual  inventory  control,  frequent  leak 
detection  starting  in  3  years,  and  early 
retirement.  Replacement  tanks  must 
have  secondary  containment.  Half  of  all 


existing  tanks  are  modeled  with 
continuous  vapor  well  monitoring,  and 
half  are  modeled  with  monthly  vapor 
well  monitoring  and  3-year  tightness 
tests.  Existing  tanks  are  replaced  with 
lined  systems  either  when  they  fail,  or 
after  8  years. 

3.  Affected  Industries 

EPA  has  identified  3  classes  of  tank- 
owning  facilities  that  would  be  directly 
affected  by  this  proposed  rulemaking: 
(1)  Facilities  using  USTs  for  storing 
motor  fuels  for  the  retail  market;  (2) 
facihties  using  USTs  for  storing  fuels  for 
non-retail  purposes;  and  (3)  facilities 
using  USTs  for  storing  regulated 
hazardous  substances.  The  major  sector 
to  be  affected  by  this  regulation  is  the 
motor  hiel  retailing  sector.  There  are 
approximately  193,000  outlets  selling 
motor  fuel.  Owners  for  these  outlets 
range  from  the  largest  oil  refiners  to 
open  dealers  who  own  and  operate  a 
single  station.  Table  4  provides  more 
detail  about  ownership  and  operation  of 
retail  motor  fuel  outlets. 

Facilities  using  USTs  for  storing  fuel 
for  non-retail  purposes  cut  across  many 
sectors  of  the  economy,  both  private  and 
non-profit.  Affected  sectors  include 
agriculture,  mining  and  construction, 
manufacturing,  utilities  and 
transportabon,  wholesale  trade,  retail 
trade,  services,  governments,  and  non- 
profit organizations.  Generally,  such 
USTs  are  used  to  service  in-house 
vehicle  fleets. 

Facihties  using  USTs  for  storing 
regulated  hazardous  substances  are 
somewhat  more  limited  to  certain 
sectors  of  the  economy.  EPA  has 
tentatively  identified  the  following 
industries  as  owning  the  greatest 
number  of  chemical  tanks:  Industrial 
Inorganic  Chemicals  (SIC  2819);  Plastic 
Materials  and  Resins  (SIC  2821);  Paints 
and  Allied  Products  (SIC  2851); 
Industrial  Organic  Chemicals  (SIC  2869); 
Chemical  Preparations  (SIC  2899); 
Plating  and  Polishing  (SIC  3471); 
Chemical  Wholesalers  (SIC  5161); 
Petroleimi  Bulk  Stations  and  Terminals 
(SIC  5171);  Petroleum  Product 
Wholesalers  (SIC  5172);  and 
Drycleaning  Plants  (SIC  7216). 
Subsequent  analysis  may  reveal 
additional  industries  where  a 
substantial  fraction  of  facilities  maintain 
USTs  for  storing  regulated  hazardous 
substances.  EPA  invites  comment  on 
this  issue. 

Economic  impacts  are  far  more  likely 
to  be  significant  for  the  retail  fuel 
market  than  for  the  other  two  classes 
mentioned  above.  Reasons  for  this 
include:  (1)  There  are  no  substitutes  for 
USTs  at  a  retail  fueling  facility;  (2)  there 
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are  many  outlets  owned  by  small 
businesses  and  (3)  there  tend  to  be  at 
least  3  USTs  per  facility,  so  UST  costs 
represent  a  significant  fraction  of  capital 
and  operating  expense.  Thus,  the 
economic  analysis  has  focused  on  the 
retail  motor  fuel  sector.  Because  the 
types  of  facilities  in  classes  other  than 
retail  motor  fuel  are  so  diverse,  and  the 
potential  for  economic  dislocation  less 
significant  (as  will  be  discussed  in 
Section  IX.5.b.).  detailed 
characterizations  of  facility  types  in 
classes  other  than  retail  motor  fuel  have 
not  been  developed  as  part  of  this 
analysis. 

Table  4.— Ownership  and  Operation  of 
Retail  Motor  Fuel  Outlets 
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4.  Methodology  Employed 

This  section  specifies  the 
methodologies  used  in  this  analysis. 
Methodologies  are  presented  for  costs, 
effectiveness,  benefits,  and  economic 
impacts. 

a.  Cost  Estimation  Methodology. 
Estimating  the  costs  of  the  proposed 
regulation  requires  the  following:  (1) 
Base  case  specification  (i.e..  from  where 
are  costs  counted?);  (2)  cost  element 
specification  (i.e..  which  costs  per  tank 
are  counted?);  (3)  tank  universe 
specification  (i.e.,  how  many  tanks  are 
affected  and  how  is  this  universe 
distributed  over  the  relevant 
characteristics  that  affect  costs  and 
effectiveness?);  and  (4)  accounting 
framework  for  costs  (i.e.,  how  are  costs 
counted?).  Hiese  are  addressed  in  turn. 

Base  Case.  The  base  case  represents 
the  point  from  which  incremental  costs 
and  benefits  of  the  proposed  regulation 
will  be  estimated.  The  base  case  for  this 
analysis  is  the  status  quo  under  the  1984 
RCRA  Reauthorization  Amendments, 
which  includes  the  Interim  Prohibition 
against  installing  new  bare  steel  tanks 
in  corrosive  settings.  Any  upgrading 
beyond  this  is  included  as  a  regulatory 
cost  even  if  such  upgrading  were 
voluntary.  This  ensures  that  regulatory 
costs  are  not  understated. 


Cost  Elements.  The  major  categories 
of  costs  include:  (1)  initial  facility  costs 
(includes  obtaining  and  installing  new 
tanks);  (2)  detection  and  monitoring 
costs;  (3)  value  of  product  lost  (4)  tank 
removal  and  replacement  and  pipe 
repairs;  and  (5)  corrective  action  costs. 
Cost  element  1  applies  only  to  new 
tanks.  Cost  element  2  applies  to  all 
tanks.  Cost  elements  3. 4,  and  S  apply 
only  to  leaking  tanks.  All  costs  are 
based  on  best  available  engineering 
estimates.  Only  cost  elements  affected 
by  the  proposed  rules  are  analyzed. 

Tank  Universe.  Descriptive  data  on 
the  tank  universe  comes  primarily  from 
studies  by  EPA  contractors,  Census 
data,  and  industry  sources.  Key 
assumptions  include  number  of  tanks, 
age  distribution,  the  distribution  of 
hydrogeological  settings,  and  the 
number  of  new  tanks  installed  annually. 
These  are  documented  in  the  Regulatory 
Impact  Analysis. 

Accounting  Framework.  Costs  are 
estimated  on  a  present  value  basis, 
based  on  costs  incurred  over  a  30-year 
modeling  period  starting  at  the  time  of 
promulgation.  The  real  discount  rate 
used  for  the  analysis  is  3  percent  per 
year.  In  the>base  case,  tanks  are 
assumed  to  last  until  leaks  are  detected, 
so  the  time  horizon  for  operation  and 
maintenance  costs  for  existing  tanks 
varies  with  each  tank  modeled.  The  cost 
of  installing  a  replacement  for  each  tank 
that  fails  and  operating  that  tank  up  to 
the  end  of  the  30-year  time  horizon  is 
calculated  for  all  tanks.  All  costs  are 
presented  on  a  pre-tax  basis,  so  as  to 
best  capture  the  real  resource  costs  to 
society. 

b.  Effectiveness  Estimation 
Methodology.  The  benefits  of  improved 
release  prevention  and  detection 
methods  result  from  avoiding  future 
release  incidents  or  detecting  releases 
earlier  to  reduce  damages.  Presumably, 
the  benefits  of  avoiding  such  future 
pollution  incidents  can  be  valued.  Such 
benefits  include  the  on-site  benefits  of 
reduced  health  and  safety  risks,  reduced 
material  and  structural  damages,  and 
improved  inventory  management.  In 
addition,  there  are  off-site  benefits 
relating  to  improved  health  and  safety, 
avoided  property  damage,  improved 
aesthetics,  option  value,  and  existence 
value  for  the  environmental  media  of 
soil,  ground  water,  surface  water,  and 
air.  The  process  of  valuing  such  benefits 
is  quite  difficult  and  time-consuming, 
and  is  still  ongoing.  For  that  reason,  the 
analysis  of  regulatory  options  presented 
in  the  Regulatory  Impact  Analysis 
focuses  on  the  trade-off  between  costs 
and  plume  area  avoided.  Plume  area 
avoided  is  a  measure  of  the  magnitude 


of  contaminated  ground  water  that  is 
avoided  due  to  a  regulatory  option.  The 
underlying  assumption  is  that  benefits 
are  directly  proportional  to  plume  area 
avoided. 

For  any  given  regulatory  option,  costs 
and  effectiveness  are  modeled  through 
the  UST  model.  The  UST  Model 
provides  a  systematic  basis  for 
evaluating  how  different  regulatory 
options  would  be  expected  to  reduce  the 
damages  that  motivate  regulation.  The 
UST  Model  provides  information  about 
the  performance  of  different 
combinations  of  tank  types  and 
detection  methods  in  different 
hydrogeologic  settings.  The  cost  outputs 
include  the  costs  associated  with 
product  loss,  UST  repair  and 
replacement  detection  and  monitoring, 
and  corrective  action.  Measures  of 
damages  include  plume  tueas  and 
durations  that  result  from  the  leaks  that 
occur  during  the  period  they  remain 
undetected.  Thus,  costs  and 
effectiveness  of  any  regulatory  option 
are  modeled  by  estimating  costs  and 
damages  associated  with  the  base  case, 
costs  and  damages  associated  with  the 
regulatory  option,  and  subtracting. 

c.  Benefits  Estimation  Methodology. 
To  the  extent  feasible,  the  benefits  of 
today's  proposed  rule  are  estimated  by 
predicting  the  reduction  in  damages 
which  would  occur  If  it  were 
implemented,  compared  to  a  base  case 
of  no  further  regulation.  There  are 
numerous  difficulties  in  estimating 
damage  reductions,  stemming  parUy 
from  the  large  number  of  potentially 
important  types  of  damages  USTs  can 
cause,  partiy  from  the  difficulties  in 
measuring  and  predicting  damage 
reductions,  and  partly  from  the 
problems  of  valuing  in  dollars  many  of 
the  most  important  damages. 

In  light  of  these  difficulties,  the 
approach  used  in  measuring  benefits  is 
to  estimate  the  monetary  damages 
avoided  by  the  regulatory  options,  and 
to  supplement  this  with  estimates  of 
other  avoided  damages  (such  as  damage 
to  the  health  of  Individuals  exposed  to 
released  products,  and  option/existence 
value  of  ground  water)  that  are  very 
difficult  to  express  in  monetary  terms. 
Three  basic  steps  must  be  taken  to 
estimate  monetary  damages  from 
leaking  USTs:  (1)  Identification  of  the 
types  of  damages;  (2)  valuation  in 
dollars  of  the  damages  estimated  to 
occur  and  (3)  estimation  of  the 
frequency  and  extent  of  the  different 
types  of  damage.  In-depth  studies  of 
actual  cases  of  damage  from  USTs  were 
used  to  develop  data  for  the  fust  two 
steps.  UST  Model  simulations  were 
combined  with  data  from  EPA's  State 
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Release  Incidents  Survey  for  estimates 
of  the  frequency  of  damage  incidents 
under  the  base  case  and  under  the 
regulatory  options. 

Forty-four  case  studies  of  UST  release 
incident  damages  were  used  to  identify 
the  types  of  damages  caused  by  leaking 
USTs  and  place  monetary  values  on 
some  of  the  major  types  of  damage. 
Damages  were  valued  in  dollars  by 
estimating  the  actual  sums  spent  to 
repair  damages  caused  by  releases  (e.g., 
replacing  contaminated  wells, 
compensation  for  damaged  structures) 
plus  the  losses  to  businesses  closed  or 
disrupted  by  the  releases  and  the 
contamination  they  caused.  The 
advantages  of  this  approach  include:  (1) 
Damaged  parties  may  identify  damages 
that  would  otherwise  be  overlooked;  (2) 
reported  damages  are  "real"  rather  than 
abstract;  (3)  damaged  parties  may  be 
able  to  provide  monetary  estimates  of 
the  damage  costs;  and  (4]  damaged 
parties  can  indicate  intangibles. 

There  are  disadvantages  to  this 
approach,  however.  The  case  study 
selection  process  probably  identified 
and  profiled  incidents  causing  more 
damage  than  is  typical  from  a  release. 
Consequently,  the  findings  must  be 
interpreted  with  caution.  Because  they 
are  not  typical  or  average  cases,  scaling 
them  up  to  estimate  nationwide  total 
damages  may  not  accurately  reflect 
benefits. 

Given  a  distribution  of  monetary 
damages  associated  with  serious  release 
incidents,  total  damages  are  calculated 
using  estimates  of  the  number  and  size 
of  leaks  under  the  base  case,  the 
proposed  rule,  and  various  regulatory 
options.  These  estimates  are  made  using 
the  UST  Model  of  tank  system  failures 
and  releases.  Data  from  the  State 
Release  Incidents  Survey  provide 
estimates  of  frequency  with  which 
releases  of  various  sizes  are  likely  to 
have  serious  consequences  (e.g..  lost 
drinking  water,  or  vapor  contamination]. 
UST  Model  predictions  of  the  timing  of 
the  damage  incidents  are  used  to 
discount  the  monetary  damages  back  to 
the  implementation  time  of  the 
regulations,  providing  estimates  of  the 
present  value  of  the  damages. 

The  risks  avoided  by  the  proposed 
rule  were  not  considered  in  the  same 
framework  discussed  above,  due  to  the 
problem  of  valuing  health  risks.  Instead, 
the  UST  Model's  outputs  in  terms  of 
predicted  frequencies  and  magnitudes  of 
contamination  incidents  were  used  as 
inputs  into  a  separate  analysis  of 
concentrations  of  carcinogens  at  various 
possible  exposure  points,  the  size  of  the 
exposed  populations,  and  the  duration 
of  exposure.  The  UST  Model,  linked  to  a 
ground-water  transport  routine. 


provided  all  inputs  except  estimates  of 
the  size  of  the  exposed  population  at 
dififerent  exposure  points.  The  exposure 
estimates  were  made  using  estimates  of 
private  and  public  well  distributions 
relative  to  USTs,  based  on  nationwide 
Census  data  supplemented  with  in- 
depth  case-by-case  mapping  exercises. 

Other  categories  of  benefits  not 
readily  amenable  to  valuation  in  dollars 
include  aesthetic  concerns,  option  value, 
and  existence  value.  Although  a 
contingent  valuation  approach  provides 
some  hope  for  ultimately  being  able  to 
monetize  such  phenomena,  such 
analysis  has  not  yet  been  conducted. 
EPA  invites  comment  on  the  general 
issue  of  benefits  assessment  of  today's 
rule.  EPA  is  particularly  interested  in 
comments  regarding  the  valuation  issues 
addressed  above.  The  benefits  analysis 
conducted  to  date  is  contained  in  the 
RIA. 

d.  Economic  Impacts  Estimation 
Methodology.  Economic  impacts  result 
from  the  costs  attributable  to  the 
regulatory  alternative.  The  EPA 
guidelines  for  performing  regulatory 
impact  analysis  recommend  an 
analytical  approach  based  on  combined 
financial  and  market  analysis, 
consisting  of  the  following  steps:  (1) 
Segment  the  regulated  industry  into 
groups  by  relevant  characteristics;  (2) 
perform  baseline  financial  analysis  on 
segments  or  on  model  plants;  (3] 
separate  resource  costs  from  transfers, 
such  as  taxes,  that  distribute  the 
resource  costs  to  parties  other  than  the 
directly  regulated  community;  (4) 
estimate  effects  of  cost  pass-throughs, 
including  the  assumption  (and  estimated 
likelihood]  of  no  pass-through;  and  (5] 
where  data  allow,  perform  discounted 
cash  flow  analysis  or  retum-on- 
investment  analysis.  The  results  will 
estimate  the  impacts  of  regulatory  costs 
on  firm  or  facility  revenue  and  profit  for 
the  segments  of  the  regulated  industry. 
This  is  the  basic  approach  employed  in 
this  Regulatory  Impact  Analysis. 

According  to  the  EPA  guidelines,  the 
general  framework  to  be  used  is  based 
on  the  static  partial  equilibrium  model 
of  supply  and  demand  relationships  in 
the  affected  markets.  In  this  model,  if 
regulations  on  suppliers  increase  the 
costs  of  providing  a  particular  good  or 
service,  the  market  price  of  the  affected 
good  or  service  will  increase  and  the 
amount  provided  to  the  market  will 
decrease  at  any  given  price  (i.e.,  the 
supply  curve  will  shift  upwards).  In  the 
short  run.  increased  variable  costs  will 
determine  the  extent  of  supply  curve 
shifts,  though  in  the  long  run,  fixed  costs 
wOl  also  affeci  supply.  The  magnitude  of 
the  effects  will  depend  on  the  relative 
sensitivity  of  supply  and  demand  to 


changes  in  price  (that  is,  the  price 
elasticities  of  supply  and  demand). 
Economic  effects  (i.e.,  changes  in 
profitability,  plant  closures, 
employment,  inflation,  capital 
availability,  etc.)  all  flow  from  the 
changes  in  prices  and  quantities 
predicted  by  appropriate  shifts  in 
supply/demand  schedules  within  the 
partial  equilibrium  framework.  At  a 
minimum  it  is  helpful  to  examine  the 
bounding  cases  of  perfectly  elastic 
demand  (full  absorption)  and  perfectly 
inelastic  demand  (full  pass-through). 

For  the  3  classes  affected  (i.e.,  retail 
motor  fuel  USTs.  non-retail  motor  fuel 
USTs.  and  hazardous  substances  USTs). 
the  extreme  case  of  full  cost  absorption 
is  likely  to  be  of  most  concern.  This  is 
the  case  because  within  any  sector,  UST 
regulatory  requirements  will  not  affect 
establishments  uniformly.  For  example, 
for  retail  motor  fuel,  UST  regulatory 
costs  are  independent  of  quantity  of 
gasoline  pumped.  Therefore,  regulatory 
costs  per  gallon  are  likely  to  be  much 
less  for  high  volume  stations,  thus 
limiting  the  potential  for  pass-through. 

Thus,  economic  impacts  analysis 
focuses  on  the  extent  to  which  the 
proposed  regulation  will  affect  the 
viability  of  firms.  A  return  on  assets 
approach  is  used  in  this  analysis  as  the 
basic  measure  of  viability.  Return  on 
assets  was  chosen  because  the  rate  of 
expected  return  on  assets  is  reasonably 
consistent  across  size  classes  and 
across  industries.  Furthermore, 
documented  benchmarks  exist  which 
correspond  to  likely  failure  and  severe 
financial  distress. 

As  with  any  environmental  regulation, 
adverse  economic  effects  on  the 
industries  directly  affected  are  offset 
somewhat  by  potential  economic  gains 
for  industries  providing  the  goods  and 
services  as  required  by  the  proposed 
regulation.  In  this  case,  tank 
manufacturers,  providers  of  leak 
detection  equipment  and  services,  and 
corrective  action  providers  stand  to  gain 
from  the  proposed  regulation.  However, 
EPA's  Guidance  on  Executive  Order 
12291  suggests  that  the  economic 
impacts  analysis  should  focus  on  the 
primary  industries  affected,  not  on  those 
receiving  secondary  economic  benefits. 
That  is  the  approach  followed  in  this 
regulatory  impact  analysis. 

5.  Results 

a.  Analysis  of  Cost  and  Effectiveness  of 
UST  Regulatory  Options 

This  section  presents  and  discusses 
cost-effectiveness  exhibits  showing  the 
results  of  the  analysis  of  the  proposed 
rule  and  the  alternative  regulatory 
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options.  The  analysis  shown  is  for  the 
nation  as  a  whole,  considering  the 
distribution  of  tank  characteristics  by 
age  and  hydrogeologic  setting.  All  costs 
shown  are  for  a  population  of  1.4  million 
tanks.  Costs  are  for  a  30-year  period  and 
are  discounted  at  3  percent. 

The  corrective  action  costs  were 
calculated  assuming  the  floating  plume 
and  some  contaminated  soil  are 
removed  at  all  sites  where  there  is 
ground  water  contamination  (50  percent 
of  releases  are  assumed  to  result  in 
ground-water  contamination).  In 
addition,  the  dispersed  plume  is 
removed  at  40  percent  of  all  sites  where 
there  is  ground-water  contamination,  on 
the  assumption  that  at  40  percent  of  all 
sites  with  ground-water  contamination, 
a  leaking  facility  will  threaten  a  nearby 
ground-water  well.  Actual  costs  for 
corrective  actions  will  differ  from  those 
presented  here  depending  on  the 
frequency  that  extensive  cleanup 
actions  are  actually  judged  to  be  needed 
under  site-specific  criteria. 

The  analysis  shows  that  the  proposed 
rule  and  all  of  the  alternative  options 
could  provide  a  great  degree  of 
protection  relative  to  a  "no  further 
regulation"  base  case.  The  results  could 
also  be  used  to  identify  the  most 
effective  and  least  costly  option.  Tlie 
reader  must  be  cautioned,  though,  that 
this  use  of  the  analysis  could  be 
misleading  because  the  ordering  of  the 
options  in  terms  of  cost  and 
effectiveness  is  quite  sensitive  to 
changes  in  assumptions  (e.g., 
assumptions  about  the  effectiveness  of 
detection  methods).  In  addition,  the 
identity  of  the  apparent  "low  cost 
option"  for  technical  standards  is 
significantly  affected  by  assumptions 
regarding  the  appropriate  level  of 
corrective  action.  Sufficient  information 
is  not  yet  available  to  ensure  that  the 
assumptions  used  in  the  analysis 
adequately  reflect  reality.  The 
sensitivity  of  the  results  to  changes  in 
some  key  assumptions  is  presented 
further  below.  EPA  is  currently  pursuing 
additional  analyses  where  analytical 
results  are  sensitive  to  such  key 
assumptions.  EPA  also  invites  comment 
on  these  issues. 

TABLE  5  shows  the  cost  and 
effectiveness  of  the  technical  standards 
of  each  of  the  five  regulatory  options 
compared  to  the  "no  further  regulation" 
base  case.  It  does  not  include  the  costs 
of  corrective  action  regulations.  Table  5 
shows  that  all  the  options  can  provide 
substantial  improvements  over  the  "no 
further  regulation"  base  case:  between 
54  and  83  percent  of  the  floating  plume 
area  that  would  occur  under  the  base 
casp  is  avoided  by  the  various  options. 


The  main  reasons  for  this  Improvement 
are  the  inventory  control  and  periodic 
monitoring  requirements  for  existing 
tanks  in  each  option.  Any  program 
requiring  at  least  inventory  control  in 
combination  with  periodic  leak 
monitoring  will  alleviate  a  large  portion 
of  the  potential  damage  from  leaking 
underground  storage  tanks.  Base 
detection  (reflecting  primarily  sensory 
perception  with  some  crude  inventory 
control)  is  assumed  to  detect  releases 
greater  than  3  percent  of  monthly 
throughput  Inventory  control  is 
assumed  to  detect  releases  greater  than 
0.5  percent  of  monthly  throughput, 
though  only  25  percent  of  the  time.  Tank 
tightness  tests  are  assumed  to  detect 
releases  greater  than  0.15  gallon  per 
hour  90  percent  of  the  time.  Vapor  wells 
are  assumed  to  detect  70  percent  of  all 
releases.  Effectiveness  assumptions  for 
other  leak  detection  methods  are 
detailed  in  the  RIA.  The  more  protective 
options  are  generally  shown  to  have 
greater  total  present  value  costs,  since 
they  require  earlier  and  more  expensive 
upgrading  of  existing  tanks.  Today's 
proposal  (originally  Option  II]  ranks 
high  In  both  effectiveness  and  cost 
minimization,  partly  because  tank 
upgrading  is  a  cost-effective  means  of 
minimizing  releases  from  existing  tanks. 

Table  5.— Cost  and  Effectiveness  of 
Options:  No  Corrective  Action 


Scenario 


Base  case 

(Nolwltwr 

regulation) 
Today's  proixjsal. 
(Ohgnally  Opbon 

II) 

Regulatory 
Altemativea 

Option  I 

(Baseline  level 
ol  reguMion) 

Option  III 

(SIringent  tor 
new  tanks) 

Option  IV 

(Ctasaes) 

Option  V 

(Stringent) 


Total 

preaarM 

vakisooat 


31.0 


35.0 


33.0 

43.0 

45.0 
S6.S 


AnnuMzad 
^^ooel 
(blliona  of 


$1.58 

1.7» 

1.68 

2.19 

2.30 
^88 


Pkjnie  area 
avoided 

relative  » 

beae 
(paroeni) 


87 


55 

88 

83 


Note:  Annuatzed  coats  calaMad  from  kH 
ol  aM  capital  and  oparaling  coats,  smoothed  over  30  years  at 
3%.  Annuakzabon  laclor  la  0.051  01  total  present  vakja 
coets. 

TABLE  6  shows  the  dramatic  change 
in  both  absolute  and  relative  costs  of  the 
options  when  the  costs  of  corrective 
actions  are  included.  The  base  case 
jumps  from  the  lowest  in  cost  to  the 
highest  in  cost,  by  many  billions  of 
dollars.  This  is  because  it  is  so  lacking 
in  protection  that  the  costs  of  cleaning 
up  the  plumes  that  it  allows  to  occur  are 
extremely  high.  At  the  opposite  extreme, 
the  most  protective  technical  options  are 


revealed  to  save  more  than  their 
incremental  cost  in  avoided  corrective 
action. 

Table  6.— Cost  and  Effectiveness  of 
Options:  With  Corrective  Acdon  Costs 


Scenario 


Base  Caaa  

(No  Further 
Rogulalion) 

Today's  Piopoaal 
(0ngine»y  Option 
II) 

Regulalory 
Anemalivea 

Optioo  I 

(Dasakna  Level 

ol  Reguleiion) 

Option  HI 

(Stringent  for 

NewTw*a) 

Option  IV 

(Claaaas) 

Option  V 

(StringenO 


Total 

preaerit 

vekis  coets 


120.8 
MS 

113  J 

118.8 

9S.1 
97.1 


Arwwaized 
coat 


S8.18 
*M 

5J1 

4M 
4.95 


Pkane  area 
avoided 

retaUve  to 

bM»_ 

(porcont) 


67 


54 
S6 


S3 


Note  Annualized  costs  cakxiMed  I 
capital  and  operating  ooels.  i 
Annuakzalnn  lector  is  0.051  o< 


im  present  value  ot  sM 
over  30  yeers  m  3%. 
present  vakia  coals. 


Options  II  and  V  are  shown  to  be  the 
most  cost-effective  options,  though  the 
differences  among  options  are  relatively 
small  and  quite  sensitive  to  a  number  of 
uncertain  assumptions.  The  performance 
of  these  two  options  illustrates  the 
effectiveness  of  early  retirement  or 
upgrading  of  bare  steel  tanks,  and 
frequent  leak  detection.  The  relative 
cost-effectiveness  of  Option  V  also 
illustrates  that  the  most  effective 
regulatory  alternatives  can,  in  fact,  be 
the  least  costly  in  the  long  run  because 
effective  leak  detection  and  early 
retirement  and  replacement  of  bare  steel 
tanks  with  corrosion  protected  tanks 
eliminates  a  large  proportion  of 
potential  corrective  action  costs.  This 
result  of  course,  depends  on  the  level  of 
corrective  action  assumed  to  be 
appropriate. 

Option  III  is  the  most  costly 
alternative  because  tanks  are  replaced 
with  secondary  containment  only  after 
they  leak.  Corrective  action  costs  are 
higher  than  the  corrective  action  costs 
for  the  options  requiring  mandatory 
retirement.  Option  III  also  has  high 
facility  costs  due  to  the  secondary 
containment  requirement  for  new  tanks. 
Option  III  is.  however,  effective;  it  may 
eliminate  80  percent  of  the  potential 
plume  area.  It  is  more  costly  than  other 
options  which  have  the  same  relative 
effectiveness. 

Sensitivity  of  Results  to  Assumptions. 
The  cost-effectiveness  of  the  options  is 
strongly  affected  by  several  of  the 
assumptions  used  in  the  analysis  of  the 
options. 
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One  important  source  of  uncertainty 
in  predicting  the  effects  of  the  options  is 
that  many  options  allow  choices.  Option 
I.  for  instance,  allows  either  quarterly 
vapor  wells  or  tightness  tests  every  five 
years.  The  analysis  assumed  that  half  of 
tank  owners  choose  each  method,  but 
there  is  no  way  to  be  sure  how  the 
owners  would  actually  choose.  These 
choices  are  important  because  the  two 
methods  are  substantially  different  in 
cost  and  effectiveness.  If  100  percent 
vapor  wells  were  chosen,  and  if  vapor 
wells  were  as  reliable  as  assumed  in  the 
modeling  (able  to  defect  70  percent  of 
releases]  Option  I  would  be  less  costly 
than  any  other  option,  even  considering 
the  cost  of  corrective  action.  This  result 
is,  however,  sensitive  to  unverifiable 
assumptions  about  the  operation  of 
vapor  wells. 

The  assumed  effectiveness  level  of 
leak  detection  or  leak  monitoring 
alternatives  has  a  direct  effect  on  the 
results  of  the  analysis.  If  leak  detection 
is  assumed  to  be  elective  and  rehable, 
it  can  be  shown  to  be  highly  cost- 
effective.  On  the  other  hand,  if  more 
conservative  assumptions  are  made 
concerning  its  performance,  it  can  be 
shown  that  options  that  protect  against 
releases  with  more  certainty  (e.g.,  early 
retirement  and  secondary  containment) 
are  more  effective.  For  example,  if  the 
proposed  regulation  is  rua  through  the 
model  assuming  all  USTs  use  vapor 
wells  and  that  those  vapor  wells  detect 
70  percent  of  releases,  68  percent  of 
base  case  plume  area  is  avoided.  If 
vapor  wells  are  assumed  to  detect  90 
percent  of  releases.  76  percent  of  base 
case  plume  area  is  avoided.  If  vapor 
wells  are  assumed  to  detect  50  percent 
of  releases,  59  percent  of  base  case 
plume  area  is  avoided.  Additional 
sensitivity  analysis  is  presented  in  the 
RIA. 

The  level  of  corrective  action  required 
and  the  estimated  cost  of  corrective 
action  will  affect  both  the  absolute  cost 
of  the  options  and  the  relative  cost 
between  options,  as  discussed  in 
Sections  V.A.5.  and  V3.4.  As  corrective 
action  costs  increase,  the  absolute  cost 
of  the  options  increase.  Also,  increasing 
the  estimated  costs  for  corrective  action 
will  cause  options  requiring  frequent 
leak  detection  or  early  retirement  for 
existing  tanks  and  secondary 
containment  for  new  tanks  to  appear  to 
be  relatively  more  cost  effective.  At 
present,  corrective  action  costs  used  in 
the  model  range  from  $26,000  to 
$388,000.  with  $140,000  being  the 
corrective  action  cost  for  responding  to 
the  median  plume. 

A  particularly  important  assumption, 
in  light  of  its  prominence  in  the 


proposed  rule,  is  that  retrofitted 
cathodic  protection  will  stop  localized 
corrosion  of  bare  steel  tanks,  allowing 
them  to  perform  virtually  as  well  as  new 
tanks,  as  discussed  in  Section  VII.E.b. 

Other  assumptions  that  could  affect 
the  results  include  assumptions  about 
the  mix  of  hydrogeologic  settings  in 
which  tanks  are  found,  the  discount  rate 
used  in  computing  present  value  costs, 
and  the  frequencies  and  costs 
associated  with  "false  alarms,"  in  which 
a  detection  method  erroneously 
indicates  that  a  system  is  leaking. 
Sensitivity  analyses  for  these  various 
assumptions  are  presented  in  the  RIA. 

As  stated  previously,  EPA  is  pursuing 
additional  analyses  to  help  clarify  some 
of  these  issues  raised  above.  EPA 
invites  comment  on  these  issues. 

b.  Analysis  of  Economic  Impacts 

Economic  impacts  need  to  be 
considered  for  3  previously  mentioned 
classes  of  facilities  with  USTs:  (1) 
facilities  using  USTs  for  storing  motor 
fuels  for  retail  marketing;  (2)  facilities 
using  USTs  for  storing  petroleum 
products  for  purposes  other  than  retail 
motor  fuel  marketing;  and  (3)  facilities 
using  USTs  for  storing  regulated 
hazardous  substances. 

Economic  impacts  are  far  more  likely 
to  be  significant  for  the  retail  motor  fuel 
marketing  class  than  for  the  other  two 
classes  mentioned  above.  As  stated 
previously,  reasons  for  this  include:  (1) 
There  are  no  substitutes  for  USTs  in 
retail  motor  fuel  marketing;  (2]  there  are 
many  outlets  owned  by  small 
businesses;  and  (3)  there  tend  to  be  at 
least  3  USTs  per  facility,  so  UST  costs 
represent  a  significant  fraction  of  capital 
and  operating  expense.  Thus,  the 
economic  analysis  has  focused  on  the 
retail  motor  fuel  marketing  sector. 

Economic  impacts  have  been  assessed 
for  the  retail  motor  fuels  marketing  class 
using  a  return  on  assets  measure,  as 
discussed  in  Section  IX.A.4.  That 
analysis  has  shown  that,  under  the 
assumptions  of  no  revenue  increase  per 
facility  and  limited  ability  of  small  firms 
to  get  loans  to  cover  compliance-related 
costs,  the  burden  on  small  firms  could 
be  significant.  Because  it  is  likely  that 
small  firms  would  bear  a  large  share  of 
the  economic  impact,  these  potential 
economic  effects  are  discussed  further 
in  Section  IX.B.  (Regulatory  Flexibility 
Act). 

For  the  class  of  facilities  using  USTs 
for  non-retail  motor  fuel  storage,  the 
option  exists  to  cease  using  USTs  and 
purchase  motor  fuel  at  retail.  Thus,  there 
are  limits  on  the  burden  these  facilities 
will  face  due  to  UST  regulatory 
requirements.  Furthermore,  because 
tl^ese  USTs  are  used  primarily  to  fuel  in- 


house  vehicle  fleets,  and  larger  firms  are 
probably  more  likely  to  maintain  such 
fleets  than  smaller  firms,  smaller  firms 
are  not  likely  to  be  significantly 
represented  among  the  class  of  firms 
using  USTs  for  non-retail  fuel  storage. 
EPA  has  not  yet  been  able  to  discover  or 
develop  definitive  data  which  specifies 
how  firms  using  USTs  for  non-retail 
motor  fuel  storage  are  distributed  over 
size  classes.  Therefore,  EPA  invites 
comments  on  this  issue. 

There  are  additional  reasons  why 
EPA  believes  the  non-retail  fuel 
marketing  classes  will  bear  less 
significant  economic  impacts  than  the 
retail  motor  fuel  marketing  class.  First, 
only  a  fraction  of  the  firms  in  any  given 
industry  are  identified  as  using  USTs  for 
non-retail  motor  fuel.  In  many  cases,  this 
fraction  is  less  than  five  percent. 
Second,  available  data  suggest  that  the 
average  number  of  non-retail  motor  fuel 
USTs  per  establishment  is  less  than  3. 
Third,  USTs  represent  a  smaller  fraction 
of  total  capital  stock  for  these  industries 
than  they  do  for  the  retail  motor  fuel 
marketing  industry.  Therefore,  UST 
regulations  are  less  likely  to 
significantly  affect  return  on  assets. 

Although  facilities  in  this  class  can 
largely  avoid  the  possibility  of 
significant  regulatory  buirden  by  ceasing 
to  use  USTs  and  switching  to  retail 
purchase  of  fuel,  there  is  one  burden 
that  cannot  be  avoided  by  such  a 
switch.  Existing  leaks  will  require 
corrective  action  as  part  of  tank  closure. 
However,  to  the  extent  that  businesses 
owning  such  facilities  are  typically 
larger  than  the  smallest  retail  motor  fuel 
outlet  owner,  this  impact  is  likely  to  be 
less  severe. 

Economic  impacts  on  facilities  using 
USTs  to  store  regulated  hazardous 
substances  are  also  expected  to  be  less 
significant  than  economic  impacts  on 
motor  fuel  retailing  facilities,  for  reasons 
similar  to  those  for  non-retail  fuels. 
First,  for  the  ten  chemical  UST-intensive 
industries  mentioned  previously,  the 
percentage  of  facilities  in  the  industry 
owning  chemical  USTs  ranges  from  1 
percent  to  40  percent.  This  suggests  the 
existence  of  substitutes  for  chemical 
USTs.  Such  substitutes  include 
aboveground  tanks,  drums  (especially 
for  small  businesses),  and  process 
changes.  As  one  example  of 
substitution,  a  switch  from  oil-based 
paint  to  water-based  paint  eliminates 
the  need  for  solvents,  which  are  the 
chemicals  generally  stored  in  USTs  at 
paint-producing  facilities.  As  another 
example,  chemical  USTs  at  petroleum 
bulk  stations  might  store  additives  for 
gasoline.  These  additives  could  be 
blended  in  at  an  earlier  point  in  the 
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distribution  chain.  The  existence  of  such 
alternatives  tends  to  mitigate  the 
potential  economic  effects  of  regulations 
for  chemical  USTs.  In  addition,  firms 
owning  USTs  storing  regulated 
substances  will  typically  be  larger  than 
the  smallest  firms  in  the  retail  motor  fuel 
marketing  class.  However,  corrective 
action  responsibilities  for  existing  tanks 
cannot  be  avoided  by  switching  to 
substitutes,  so  corrective  action 
requirements  pose  some  potential  for 
economic  dislocation. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  {5  U.S.C.  601-612),  agencies 
publishing  a  proposed  or  final  rule  must 
prepare  and  make  available  for 
comment  a  Regulatory  Flexibility 
Analysis  that  describes  the  potential 
impact  of  the  rule  on  small  entities  (i.e.. 
small  business,  small  organizations,  and 
small  governmental  jurisdictions).  The 
purpose  of  the  Regulatory  Flexibility  Act 
is  to  ensure  that  regulations  do  not 
impose  unnecessary  costs  or  other 
burdens  on  such  entities.  No  Regulatory 
Flexibility  Analysis  is  required  if  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

The  Agency  has  examined  the 
potential  impact  on  small  entities  of  the 
rule  being  proposed  today  and  has 
concluded  that  this  regulation  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  Agency 
has  therefore  prepared  a  Preliminary 
Regulatory  Flexibihty  Analysis,  which  is 
summarized  below. 

Small  Entities  Potentially  Affected  by 
This  Regulation.  For  this  Preliminary 
Regulatory  Flexibility  Analysis,  the 
Agency  divided  the  businesses 
potentially  affected  by  the  regulation 
into  two  categories:  firms  engaged  in 
retail  motor  fuel  marketing  (e.g., 
gasoline  service  stations),  and  firms 
owning  other  USTs.  An  initial  review  of 
these  two  categories  of  businesses 
showed  that  firms  engaged  in  retail 
motor  fuel  marketing  included  a 
substantial  number  of  small  businesses, 
including  many  with  fewer  than  10 
employees  and  less  than  $100,000  in  net 
worth.  The  category  of  other  USTs 
breaks  down  into  two  sub-categories: 
non-retail  petroleum  USTs  and 
hazardous  substances  USTs.  A 
preliminary  analysis  of  the  category  of 
businesses  owning  non-retail  petroleum- 
containing  USTs  (i.e.,  those  used  to  store 
petroleum  products  that  are  not  retailed 
as  motor  fuel),  revealed  that  such  USTs 
are  used  for  a  variety  of  purposes  by  a 
large  and  diverse  group  of  businesses. 
The  most  common  uses  of  non-retail 


petroleum-containing  USTs  are  to  store 
motor  fuel  at  facilities  where  fleets  of 
vehicles  or  off-lhe-road  vehicles  are 
located.  For  example,  the  owner  of  a 
fleet  of  busses  or  a  farmer  with  many 
gasoline-powered  off-the-road  vehicles 
would  be  likely  to  have  an  UST  at  his  or 
her  facility.  Owners  and  operators  of 
non-retail  petroleum  USTs  are  found  in 
all  sectors  of  American  business, 
including  farming,  timber  operations, 
mining,  manufacturing,  transportation, 
and  wholesale  and  retail  trade;  and 
these  owners  and  operators  own  and 
operate  firms  of  all  sizes.  Similarly, 
owners  and  operators  of  USTs 
containing  hazardous  substances  are 
also  widely  distributed  throughout  the 
economy. 

Because  firms  owning  non-retail 
petroleum  and  hazardous  substance 
USTs  fall  into  hundreds  of  Standard 
Industrial  Classifications  (SICs)  and 
range  in  size  and  type  from  one-person 
nonprofit  organizations  to  small 
governmental  jurisdictions  to  major 
corporations,  and  because  no  data  are 
currently  available  to  identify  these 
firms  and  entities.  EPA  is  placing  the 
primary  emphasis  of  this  Regulatory 
Flexibility  Analysis  on  the  retail  motor 
fuel  marketing  sector.  The  Agency 
solicits  comments  both  on  the  extent  of 
small  business  ownership  of  USTs 
outside  the  retail  motor  fuel  marketing 
sector  and  the  industries  in  which  UST- 
owning  small  businesses  are  located. 

The  Agency  believes  that,  by  focusing 
on  the  retail  motor  fuel  marketing  sector, 
the  Regulatory  Flexibihty  Analysis  will 
identify  those  impacts  of  the  proposed 
rule  with  the  greatest  potential  of 
significantly  affecting  a  substantial 
number  of  small  entities.  Several 
characteristics  of  the  retail  motor  fuel 
marketing  sector  support  the  Agency's 
decision  to  emphasize  this  sector  in  its 
Regulatory  Flexibility  Analysis.  First,  all 
of  the  businesses  in  this  sector  must 
store  their  product  in  underground 
storage  tanks;  they  cannot  choose  either 
not  to  store  product  or  not  to  store  it 
below  ground.  Second,  this  sector  of  the 
economy  is  overwhelmingly  dominated 
by  small  businesses;  it  is  estimated  that 
more  than  S-quarters  of  all  retail  motor 
fuel  outlets  are  owned  or  operated  by 
small  businesses.  Finally,  data  on  which 
to  base  the  analysis  are  available  for 
this  sector  in  sufficient  quantity  and 
quality  to  ensure  that  the  Regulatory 
Flexibility  Analysis  will  be  reasonably 
accurate  and  will  capture  the  most 
severe  small-business  impacts  likely  to 
occur  as  a  result  of  the  issuance  of  this 
proposed  rule. 

EPA  has  used  a  variety  of  data 
sources  to  develop  estimates  of  the 


number  of  small  businesses  engaged  in 
retail  motor  fuel  marketing  and  to 
describe  the  economic  and  financial 
characteristics  of  this  sector  and  these 
firms.  The  American  Petroleum  Institute, 
the  National  Association  of 
Convenience  Stores,  the  Petroleum 
Marketers  Association  of  America,  the 
Society  of  Independent  Gasoline 
Marketers  of  America,  and  the  Service 
Station  Dealers  of  America  have 
assisted  EPA  by  providing  data  and  by 
suggesting  possible  data  sources.  EPA 
also  used  data  on  the  small  businesses 
in  this  sector  compiled  by  the  Small 
Business  Administration  and  the 
Department  of  Energy  and  data  made 
available  in  many  private-sector 
publications  (particularly  The  Lundberg 
Letter  and  National  Petroleum  News). 

For  this  Regulatory  Flexibihty 
Analysis,  small  businesses  in  the  retail 
motor  fuel  marketing  segment  are 
defined  as  firms  with  less  than  $4.6 
million  in  annual  sales.  This  is  the 
definition  used  by  the  Small  Business 
Administration  (SEA)  to  identify  small 
businesses  in  this  sector,  and  tUs 
annual  sales  figure  has  also  been  shown 
in  EPA's  preliminary  analysis  to  reflect 
an  appropriate  size  cutoff  for  small  firms 
in  this  sector.  This  definition  includes  all 
firms  in  the  retail  motor  fuel  marketing 
sector  with  two  or  fewer  outlets.  Firms 
with  $4.6  million  in  sales  will  typically 
have  approximately  $500,000  in  assets 
and  $250,000  in  net  worth.  The  SBA 
sales-based  definition  of  small  business 
includes  those  firms  most  vulnerable  to 
significant  economic  impacts,  and  those 
firms  least  likely  to  have  insurance  to 
cover  their  corrective  action 
expenditures.  This  definition  also 
includes  all  firms  with  a  net  worth  less 
than  the  costs  of  replacing  3  tanks  or  the 
cost  of  performing  a  corrective  action 
that  involves  ground-water  cleanup. 

There  are  two  major  classes  of  firms 
in  the  small-business  segment  of  this 
sector  those  that  own  and  operate  their 
own  outlets  and  those  that  operate 
outlets  that  they  lease.  Firms  in  this 
latter  class  are  termed  "lessee"  or 
"independent"  dealers.  In  the  group  of 
firms  in  this  sector  owning  their  own 
outlets  are  many  "open"  dealers, 
defined  as  firms  owning  and  operating  a 
single  retail  motor  fuel  outlet. 

EPA  estimates  that  in  1984,  small 
businesses  either  owned  or  operated  75 
percent  of  the  193.000  retail  motor  fuel 
outlets  in  the  United  States.  Of  this 
number,  open  dealers  were  estimated  to 
own  approximately  80,000  or  42  percent 
of  all  retail  motor  fuel  outlets.  Open 
dealer  firms  vary  widely  in  size  and  age; 
some  open  dealers  have  new  outlets, 
over  $500,000  in  assets,  and  $400,000  in 
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net  worth,  while  others  have  older 
outlets  with  30-year-old  tanks,  only 
$42,000  in  assets  and  $30,000  in  net 
worth.  EPA  estimates  that  the  typical 
open  dealer  (the  statistical  median)  has 
S90.000  in  net  worth,  $210,000  in  assets, 
and  $14,000  in  annual  after-tax  profits. 
Such  a  typical  open  dealer  Firm  is  thus  a 
business  earning  a  reasonable  proHt  and 
having  a  reasonable  expectation  of 
continuing  in  business. 

In  addition  to  open  dealers,  small 
business  owners  in  the  retail  motor  fuel 
marketing  sector  include  owners  of 
small  chains  of  retail  outlets.  It  is 
common  for  owners  of  small  chains  to 
own  2  or  3  retail  outlets  and  also  to  act 
as  wholesale  suppliers  for  several  open 
dealers.  (This  business  pattern  is 
particularly  common  in  rural  areas.)  It  is 
also  common  for  Hrms  in  this  sector  to 
own  a  chain  of  several  convenience 
stores  (C-stores),  some  of  which  do  not 
supply  gasoline.  For  such  small  C-stores 
chains,  gasoline  sales  are  not  generally 
the  primary  line  of  business.  EPA 
estimates  that  there  were  3,700  such 
chains  owning  8,200  retail  motor  fuel 
outlets  in  1984. 

The  Agency  estimates  that  58.000 
retail  motor  fuel  outlets  are  operated  by 
lessee  dealers,  whose  outlets  thus 
represent  30  percent  of  all  retail  motor 
fuel  outlets.  The  majority  of  these  lessee 
dealer-operated  outlets  are  owned  by 
large,  vertically  integrated  petroleum 
firms  that  engage  in  production,  refining, 
and  marketing,  but  many  are  owned  by 
independent  marketers  who  own  chains 
consisting  of  between  2  and  100  retail 
motor  fuel  outlets.  The  outlets  operated 
by  lessee  dealers  range  in 
characteristics  from  some  of  the  most 
modem  and  efficient  outlets  in  the 
country  to  some  of  the  most  financially 
marginal  operations  in  the  retail  motor 
fuel  marketing  sector.  EPA  estimates 
that  the  typical  (statistical  median) 
single-station  lessee  dealer  is  a  firm 
with  82,000  in  assets.  62,000  In  net 
worth,  and  $6,000  a  year  in  after-tax 
profits;  the  typical  lessee  dealer  is  thus  a 
very  small  firm,  but  one  which 
nevertheless  has  reasonable  profits  for 
the  size  of  the  business  and  a 
reasonable  expectation  of  continuing  in 
business. 

Open  dealers,  who  both  own  and 
operate  an  outlet  will  have  to  meet  all 
of  the  costs  of  UST  regulations. 
However,  the  situation  is  more  complex 
for  lessee  dealers  because,  although  the 
terms  and  conditions  of  leases  vary 
widely,  the  most  common  arrangement 
makes  the  lessee  dealer  responsible  for 
"sounding  the  alarm,"  i.e..  for  operating 
whatever  leak  detection  and  Inventory 
control  systems  have  been  agreed  to  by 


bath  the  owner  and  the  lessee,  but  not 
for  maintaining  or  replacing  tanks  or 
paying  for  corrective  action.  However, 
EPA  is  aware  that  some  lessors  are 
attempting  to  alter  these  arrangements 
to  increase  the  responsibilities  of 
lessees  by.  for  example,  holding  the 
lessee  responsible  for  releases  or 
requiring  the  lessee  to  buy  the  tanks.  In 
the  Preliminary  Regulatory  Flexibility 
Analysis,  EPA  has  assuimed  that  the 
terms  of  traditional  lease  arrangements 
will  prevail,  and  the  analysis  therefore 
does  not  assess  the  impacts  of  changes 
in  lease  terms  on  lessee  dealers. 
However,  the  analysis  does  consider 
cases  in  which  severe  economic  impacts 
could  cause  the  owner  of  a  leased  outlet 
to  close  the  outlet  and  thus  force  the 
lessee  dealer  out  of  business. 

Although  the  typical  open  dealer  and 
lessee  dealer  are  sound  businesses, 
there  are  marginal  firms  in  both 
categories.  A  marginal  firm  is  defined  as 
one  that  is  making  very  low  profits  or 
that  has  an  aging  outlet  and  cannot 
afford  to  invest  any  substantial  amount 
of  money  into  this  outlet.  In  time,  outlets 
age  and  become  more  marginal,  and,  as 
a  result,  EPA  estimates  that  existing 
outlets  have  tended  to  exit  the  industry 
at  a  rate  of  2  to  4  percent  per  year. 
Because  many  of  the  outlets  that  close 
are  replaced  by  new  businesses  that  are 
small,  this  2  to  4  percent  exit  rate  does 
not  necessarily  mean  that  the  small 
business  share  of  the  retail  motor  fuel 
marketing  sector  is  significantly 
declining. 

Economic  Impacts  of  the  Proposed 
UST  Regulations  on  Small  Business. 
EPA's  Regulatory  Flexibility  Analysis 
has  focused  on  the  potential  impact  of 
the  proposed  regulation  on  currenUy 
existing  retail  motor  fuel  marketing 
outlets  that  are  owned  by  small 
businesses.  Today's  proposed  regulation 
will  have  very  little  impact  on  the  costs 
of  building  new  outlets  or  of  entering  the 
retail  motor  fuel  marketing  industry.  The 
installation  of  coated  and  cathodically 
protected  tanks  or  fiberglass  reinforced 
plastic  (FRP)  tanks  is  standard  at 
facilities  that  are  being  constructed 
today.  Further,  facilities  that  are  being 
constructed  today  tend  to  have  leak 
detection  equipment  installed  at  the 
time  of  construction.  The  costs  of  these 
measures  add  little  to  the  total  costs  of 
constructing  a  new  facility.  Therefore, 
wiiile  the  effect  of  this  regulation  may 
be  to  force  existing  outlets  owned  by 
small  businesses  to  close,  it  may  also 
have  the  effect  of  presenting  an 
increased  opportunity  for  entry  by  new 
outlets  meeting  today's  regulatory 
standards,  regardless  of  their  size. 


To  examine  the  potential  economic 
impacts  of  the  proposed  regulation  on 
small  businesses,  EPA  developed  an 
economic  impact  model  that  could 
combine  financial  and  economic  data  on 
firms  in  the  industry  with  cost  and 
probability-of-release  data  from  the 
Regulatory  Impact  Analysis  to  estimate 
the  rates  at  which  existing  firms  in  the 
retail  motor  fuel  marketing  sector  leave 
the  industry  for  reasons  unrelated  to 
UST  regulations  and  as  a  result  of 
business  failures  caused  by  these 
regulations.  The  economic  impact  model 
was  used  to  develop  these  estimates 
assuming  first  that  no  revenue  increase 
will  occur  and  then  that  varying  levels 
of  revenue  increase  will  occur.  The 
economic  impact  analysis  assumes  that 
small  firms  will  not  be  able  to  obtain 
insurance  or  to  receive  support  from 
state  UST  funds  designed  to  assist  small 
firms  to  meet  the  costs  of  corrective 
action.  Such  state  assistance  might 
include  loans,  loan  guarantees, 
insurance,  or  other  programs  designed  to 
smooth  the  regulatory  burden  over  time 
or  over  a  larger  affected  population.  The 
assumption  that  neither  die  insurance 
industry  nor  state  funds  will  be 
available  to  assist  small  firms  in 
meeting  their  corrective  action  costs 
reflects  the  situation  confronted  by  most 
small  firms  today.  EPA  hoi>es  to 
encourage  both  the  insurance  industry 
and  the  states  to  provide  UST  coverage 
for  small  firms  in  the  future.  If  such 
coverage  becomes  available  at  a 
reasonable  cost,  the  adverse  impacts  on 
small  businesses  predicted  by  the 
Regularly  Flexibility  Analysis  could  be 
significantly  over-estimated. 

The  most  important  source  of 
substantial  impacts  in  today's  proposed 
UST  regulation  is  the  cost  of  corrective 
action.  EPA  estimates  that  89  percent  of 
all  small  businesses  owning  retail  motor 
fuel  outlets  would  fail  if  they  were 
forced  to  meet  the  full  costs  of 
corrective  action  for  a  release 
sufficiently  serious  to  reach  ground 
water.  Fourteen  percent  of  all  small 
businesses  owning  retail  motor  fuel 
outlets  would  fail  if  they  were  forced  to 
pay  the  average  costs  of  corrective 
action  for  a  release  that  does  not  reach 
ground  water;  in  this  second  case,  most 
of  the  firms  that  would  fail  would  be 
considered  marginal.  If  releases 
requiring  a  corrective  action  with 
average  costs  occur  at  the  level 
estimated  by  the  Regulatory  Impact 
Analysis  and  no  revenue  increases  are 
possible  for  small  businesses,  10  percent 
of  small  firms  will  fail  in  each  of  the  first 
five  years  as  a  result  of  these  corrective 
action  costs.  A  price  increase  of  5 
percent  on  all  goods  and  services 
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provided  by  retail  motor  fuel  outlets 
would  be  necessary  to  enable  retail 
motor  fuel  outlets  owned  by  small  firms 
lo  bear  the  costs  of  corrective  action 
without  failing  in  signiHcant  numbers.  A 
price  increase  of  this  magnitude  is 
unlikely,  however,  because  a  price 
increase  of  only  3  percent  would  enable 
these  firms'  larger  competitors  to  bear 
the  costs  of  all  UST  regulations  with 
higher  profits  than  these  larger  firms 
have  today.  With  a  3  percent  price 
increase,  3.7  percent  of  all  small  firms 
will  fail  as  a  result  of  corrective  action 
costs  in  each  of  the  first  five  years  after 
promulgation.  EPA  also  estimates  that 
corrective  action  costs  may  be  high 
enough  and  frequent  enough  to  cause 
many  independent  marketers  to  close 
outlets  that  are  operated  by  lessee 
dealers.  It  is  possible  that  these  closed 
outlets  might  be  replaced  by  newer 
facilities,  which  might  in  turn  be 
operated  by  lessee  dealers. 

EPA  considered  a  variety  of 
alternative  approaches  to  the  proposed 
corrective  action  requirements  for  USTs, 
including  an  exemption  for  small 
businesses  in  this  sector.  However,  the 
Agency  has  determined  that  such  an 
exemption  would  mean  that  EPA  had 
failed  to  achieve  the  statutory  goals  set 
forth  in  Subtitle  I.  Because  there  is  no 
difference  in  terms  of  the  threat  to 
human  health  and  the  environment 
posed  by  releases  from  USTs  owned  by 
small  businesses  and  releases  from 
those  owned  by  large  businesses,  the 
Agency  cannot  justify  exempting  76 
percent  of  all  retail  motor  fuel  outlets  in 
the  United  States  from  the  corrective 
action  requirements  being  proposed 
today,  as  would  be  necessary  if  small 
businesses  were  exempted.  Instead, 
EPA  has  developed  an  approach  to  UST 
regulation  that  is  designed  to  minimize 
corrective  action  costs  by  providing  site- 
by-site  flexibility  in  implementation. 
EPA  has  attempted  to  provide  the 
flexibility  needed  by  small  firms  in  this 
sector  in  the  proposed  requirements 
related  to  replacement  and  repair  of 
leaking  tanks  and  upgrading  of  existing 
tanks.  Leaking  tanks  can  be  repaired 
rather  than  replaced  whenever  this  is  a 
feasible  option.  New  tanks  used  to 
replace  leaking  tanks  can  be  single- 
walled  (although  they  must  be  coated 
and  cathodically  protected)  rather  than 
double-walied  tanks,  which  are  more 
expensive.  Ten  years  are  allowed  for  the 
upgrading  of  existing  bare  steel  tanks, 
and  the  upgrade  requirement  can  be  met 
by  retrofitting  tanks  with  cathodic 
protection  rather  than  by  replacing  the 
tanks.  bi  combinatioa  these 
requirements  related  to  the  replacement 
and  upgrading  of  tanks  will  caus«  no 


more  than  2  percent  of  small  firms  to 
exit  the  industry  even  in  the  absence  of 
any  revenue  increases.  The  small  firms 
forced  to  exit  are  marginal  operations, 
and  the  exit  caused  by  the  regulation  is 
simply  a  small  acceleration  of  trends 
that  are  occurring  in  this  industry.  A 
regulation  that  required  the  replacement 
of  all  existing  bare  steel  tanks  with 
double-walled  tanks  within  3  years 
would  cause  the  exit  of  56  percent  of  all 
small  businesses  in  this  sector 
(assuming  no  revenue  increase). 

The  regulations  being  proposed  today 
include  requirements  for  leak  detection 
for  USTs.  EPA  considers  these 
requirements  essential  to  the  success  of 
the  UST  program,  and  the  costs  of  leak 
detection  are  not  estimated  to  have 
significant  economic  impacts  on  small 
businesses.  The  costs  of  leak  detection 
are  relatively  small,  even  compared  to 
the  profits  of  marginal  small  businesses. 
For  example,  tank  tightness  tests  are 
assumed  to  cost  $500  per  test  and  need 
only  be  performed  every  3  to  5  years. 
Further,  according  to  industry  sources, 
inventory  control  is  already  commonly 
practiced  by  many  small  firms.  For 
example,  most  lessee  dealers  are 
required  to  conduct  inventory  control  as 
a  condition  of  their  leases. 

C.  Paperwork  Reduction  Act 

Pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
reporting  and  recordkeeping  provisions 
of  today's  proposed  rule  have  been 
submitted  to  OMB  for  approval. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  726  Jackson  Place  NW.. 
Washington,  DC  20503,  marked: 
AttentioD-^)esk  Officer  for  EPA. 
Should  EPA  promulgate  a  final  rule,  the 
Agency  will  respond  to  comments  by 
OMB  or  the  public  regarding  the 
information  collection  provisions  of  the 
rule. 

X.  REVIEW  OF  SUPPORTING 
DOCUMENTS  AND  REQUEST  FOR 
PUBUC  COMMENT 

EPA  invites  public  comments  on  all 
aspects  of  these  proposed  regulations, 
including  all  issues  raised  in  the 
Preamble.  In  preparing  this  proposal,  the 
Agency  has  used  several  sources  of 
data.  "These  sources  have  been  placed  in 
the  rulemaking  docket,  which  may  be 
inspected  by  the  public  in  LG-100.  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  Washington,  DC.  horn  9*0 
a.m.  to  4KX)  p.m.,  Monday  through 
Friday,  excluding  holidays.  Copies  of 
several  of  these  documents  are  also 
available  for  public  inspection  and 


review  in  the  libraries  of  EPA's  Regional 
Offices. 

Comments  are  solicited  in  regard  to 
this  information,  especially  their 
relevance  to  today's  proposed 
rulemaking.  The  Agency  requests  that 
these  comments  be  submitted  by  June 
15, 1987  to  the  RCRA  Docket  Clerk 
[Docket  No.  UST-2|,  Office  of 
Underground  Storage  Tanks,  WH-562, 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington,  DC 
20460. 

XI.  SCHEDULE  OF  PUBUC  HEARINGS 

The  Agency  will  hold  three  public 
hearings  on  today's  proposal.  They  are 
scheduled  to  convene  at  three  different 
locations  and  at  the  dates  indicated 
below: 

1.  May  28  (and  29,  if  necessary),  1987— 
The  Westin  Hotel,  2401  M  Street 
NW..  Washington,  DC  20037 

2.  June  1  (and  2,  if  necessary).  1987 — ^The 
Registry  Hotel,  15201  Dallas  Parkway, 
Dallas,  Texas  75248 

3.  June  4  (and  5.  if  necessary).  1987 — 
Miyako  Hotel,  1625  Post  Street,  San 
Francisco,  California  94015 

The  hearings  will  begin  at  9:30  a.m.. 
with  registration  at  9:00  a.m.  The 
hearings  will  end  at  4:30  p.m.,  unless 
concluded  eariier.  Anyone  wishing  to 
make  a  statement  at  a  hearing  should 
notify,  in  writing,  Ms.  Helga  Butler. 
Public  Participation  Officer,  Office  of 
Underground  Storage  Tanks  |WH-565), 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washington.  DC 
20460. 

Oral  and  written  statements  may  be 
submitted  at  the  public  hearing.  Persons 
who  wish  to  make  oral  presentations 
must  restrict  them  to  15  minutes  and  are 
encouraged  to  have  written  copies  of 
their  complete  comments  for  inclusion  in 
the  official  record. 

List  of  Subjects  in  40  CFR  Part  280 

Administration  practice  and 
procedures.  Confidential  business 
information.  Hazardous  materials. 
Reporting  and  recordkeeping 
requirements.  Underground  storage 
tanks.  Water  pollution  control.  Water 
supply. 

Lee  M.  Thomas. 
Administralor 
March  29, 1987. 

For  the  reasons  set  out  in  the 
Preamble.  Part  280  of  Tide  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  as  follows: 
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"ART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS 

Subpart  A— Program  Scope  and  Interim 
Prohibition 

Sec 

280.10  Applicability. 

280.11  Interim  prohibition. 

280.12  Definitions. 

Subpart  B— New  UST  Systems:  Design, 
Construction,  Installation  and  Notification 

Sec 

280.20  Performance  standards  for  new  UST 
systems. 

280.21  Upgrading  of  existing  UST  systems. 

280.22  Notification  requirements. 

Subpart  C— General  Operating 

Requirements 

280.30  Spill  and  overfill  control. 

280.31  Operation  and  maintenance  of 
corrosion  protection. 

280.32  Compatibility. 

280.33  Repairs  allowed. 

280.34  Maintenance  and  availability  of 
records. 

Subpart  D— Release  Detection 

280.40  General  requirements  for  all  UST 
systems. 

280.41  Requirement  for  new  UST  systems. 

280.42  Additional  requirements  for  piping. 

280.43  Recordkeeping 

Subpart  E— Aelease  Reporting  and 
Investigation 

280.50  Reporting  of  suspected  releases  and 
spills. 

280.51  Release  investigation  and 
confirmation. 

280.52  Off-site  impacts  and  source 
investigation. 

Subpart  F— Corrective  Action  for  UST 
Systems  Containing  Petroleum 

280.60  General. 

280.61  Initial  abatement  requirements  and 
procedures. 

280.62  Free  product  removal. 

280.63  Additional  site  investigation. 

280.64  Soil  ground  water  clean-up. 

280.65  Reporting. 

280.66  Public  participation. 

Sut>part  G— Corrective  Action  for  UST 
Systems  Containing  Hazardous  Substances 

280.70  General. 

280.71  Initial  abatement  requirements  and 
procedures. 

280.72  Additional  site  investigation. 

280.73  Soil  and  ground- water  clean-up. 

280.74  Reporting. 

2a0.7,«i    Public  participation. 


Subpart  H— Out-of-Service  UST  Systems 
and  Closure 

Sec 

2B0.80    Temporary  removal  fix)m  use, 

temporary  closure,  and  permanent 

closure. 
Authority:  Sections  2002.  9001,  9002,  9003, 
9004,  9005,  9006,  9007,  and  9009  of  the  Solid 
Wate  Disposal  Act,  as  amended  by  the 
Resouroe  Conservation  and  Recovery  Act  of 

E,  as  amended  [42  U.S.C.  6912.  6991(3). 
(b),  6991(c),  6991(d).  6991(e),  6991(f), 

$280.10    Applicability. 

(a)  The  requirements  of  this  Part  apply 
to  any  owner  and  operator  of  an  UST 
system  as  defmed  in  S  280.12  except  as 
otherwise  provided  in  paragraphs  (b) 
and  (c)  of  this  section.  Any  UST  system 
listed  in  paragraph  (c)  of  this  section 
must  meet  the  requirements  of  §  280.11. 

(b)  Any  UST  system  holding 
hazardous  wastes  that  are  listed  or 
identified  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act.  or  a  mixture  of 
such  hazardous  waste  and  other 
hazardous  substances,  are  excluded 
from  the  requirements  of  this  Part.  This 
paragraph  does  not  apply  to  any  UST 
^stem  containing  petroleum. 

(c)  Subparts  A  B.  C.  D.  E.  H  and  I  do 
not  apply  to  any  of  the  following  types 
of  UST  systems: 

(1)  Wastewater  treatment  tanks: 

(2)  Sumps; 

(3)  UST  systems  containing  used  oil; 

(4)  Underground  bulk  storage  tanks; 
(5J  UST  systems  containing 

radioactive  waste; 

(6)  Electrical  equipment;  and 

(7)  Hydraulic  lift  tanks. 

§  280. 1 1    Interim  prohlbltioa 

(a)  No  person  may  install  an  UST 
^stem  listed  in  §  2fiG.10(c)  for  the 
purpose  of  storing  regulated  substances 
unless  such  UST  system  (whether  of 
single  or  double  wall  construction): 

(1)  Will  prevent  releases  due  to 
oorrosion  or  structural  failure  for  the 
operational  life  of  the  tank; 

(2)  Is  cathodically  protected  against 
corrosion  constructed  of  noncorrosive 
material,  steel  clad  with  a  noncorrosive 
material,  or  designed  in  a  manner  to 
prevent  the  release  or  threatened 
release  of  any  stored  substance;  and 

(3)  The  material  used  in  the 
oonstruction  or  lining  of  the  tank  is 
compatible  with  the  substance  to  be 
stored. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  soil  tests  conducted  in 
accordance  with  ASTM  Standard  G57- 
78,  or  another  standard  approved  by  the 
Administrator,  show  that  soil  resistivity 
in  an  installation  location  is  12,000 
ohmcm  or  more  (unless  a  more  stringent 
Standard  is  prescribed  by  the 


Administrator  by  rule),  a  storage  task 
without  corrosion  protection  may  be 
installed  in  that  location. 

§280.12    Definitions 

"Above  ground  release"  means  any 
release  to  the  surface  of  the  land  or  to 
surface  water.  This  includes,  but  is  not 
hmited  to,  releases  from  the  above 
ground  portion  of  an  underground 
storage  tank  system  and  releases 
associated  with  overfills  and  transfer 
operations  during  regulated  substance 
deliveries  to  or  dispensing  from  an  UST 
system. 

"Ancillary  equipment"  means  any 
device  including,  but  not  limited  to,  such 
devices  as  piping,  fittings,  flanges, 
valves,  and  pumps,  that  are  used  to 
distribute,  meter,  or  control  the  flow  of 
petroleum  or  hazardous  substances  from 
an  underground  storage  tank. 

"Below  ground  release"  means  any 
release  to  the  subsurface  of  the  land  and 
to  ground  water.  This  includes,  but  is 
not  limited  to,  releases  from  the  below 
ground  portions  of  an  underground 
storage  tank  system  and  releases 
associated  with  overfills  and  transfer 
operations  as  the  regulated  substance  is 
delivered  to  or  dispensed  from  an 
underground  storage  tank. 

"Beneath  the  surface  of  the  ground" 
means  beneath  the  ground  surface  or 
otherwise  covered  with  materials  so 
that  physical  inspection  is  precluded. 

"Cathodic  protection"  is  a  technique 
to  prevent  corrosion  of  a  metal  surface 
by  making  that  surface  the  cathode  of  an 
electrochemical  cell.  A  tank  system  can 
be  cathodically  protected  through  the 
application  of  either  galvanic  anodes  or 
impressed  current. 

"Compatible"  means  the  ability  of  two 
or  more  substances  to  maintain  their 
respective  physical  and  chemical 
properties  upon  contact  with  one 
another  for  extended  periods  of  time 
and  under  varied  envirormiental 
conditions  (i.e.,  at  different 
temperatures). 

"Connected  piping"  means  all 
underground  piping  including  valves, 
elbows,  joints,  flanges,  and  flexible 
connectors  attached  to  a  tank  system 
through  which  regulated  substances 
flow.  For  the  purpose  of  determining 
how  much  piping  is  connected  to  any 
individual  UST  system,  the  piping  which 
joins  the  two  UST  systems  should  be 
allocated  equally  between  them. 

"Consumptive  use"  with  respect  to 
heating  oil  means  burned  on  the 
premises. 

"Corrosion  expert"  means  a  person 
who,  by  reason  of  his  knowledge  of  the 
physical  sciences  and  the  principles  of 
engineering  and  mathematics,  acquired 
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by  a  professional  education  and  related 
pracbcal  experience,  is  qualifled  to 
engage  in  the  practice  of  corroston 
control  on  buried  or  submerged  metal 
piping  systems  and  metal  tanks.  Such  a 
person  must  be  certified  as  being 
qualified  by  the  National  Association  of 
Corrosion  Engineers  (NACE)  or  be  a 
registered  professional  engineer  who 
has  certification  or  licensing  that 
includes  education  and  experience  in 
corrosion  control  of  buried  or 
submerged  metal  piping  systems  and 
metal  tanks. 

"Electrical  equipment"  mecms 
underground  equipment  which  contains 
dielectric  fluid  which  is  necessary  for 
the  operation  of  equipment  such  as 
transformers  and  buried  electrical  cable. 

"Excavation  area"  is  defined  as  the 
area  containing  the  tank  system  and 
backRll  material  bounded  by  the  ground 
surface,  walls,  and  floor  of  the  pit  and 
trenches  info  which  the  UST  system  is 
placed  at  the  time  of  installation. 

"Existing  tank  system**  means  a  tank 
system  which  is  used  to  contain  an 
accumulation  of  regulated  substances  or 
for  which  installation  has  commenced 
on  or  prior  to  the  effective  date  of  this 
regulation.  Installation  will  be 
considered  to  have  commenced  if  the 
owner  or  operator  has  obtained  all 
federal,  state,  and  local  approvals,  or 
permits  necessary  to  begin  physical 
construction  of  the  site  or  installation  of 
the  tank  system,  and  if  either  (a)  a 
continuous  on-site  physical  construction 
or  installation  program  has  begun,  or  (b) 
the  owner  or  operator  has  entered  into 
contractual  obligations — which  cannot 
be  cancelled  or  modified  without 
substantial  loss — for  physical 
construction  at  the  site  or  installation  of 
the  tank  system  to  be  completed  within 
a  reasonable  time. 

"Farm  tank"  is  a  tank  located  on  a 
tract  of  land  devoted  to  the  production 
of  crops,  or  raising  animals,  including 
fish,  and  associated  residences  and 
improvements.  To  be  exempt  from  UST 
jurisdiction,  a  farm  tank  must  be  located 
on  the  farm  property.  "Farm"  includes 
fish  hatcheries,  rangeland  and  nurseries 
with  growing  operations. 

"Flow-through  process  tank"  is  a  tank 
that  forms  an  integral  part  of  an 
industrial  or  commercial  process 
through  which  there  is  a  steady  or 
uninterrupted  flow  of  materials  during 
the  operation  of  the  process. 

"Free  product"  refers  to  regulated 
substance  in  the  non-aqueous  phase 
(e.g..  liquid  not  dissolved  in  water)  that 
is  beneath  the  surface  of  the  ground. 

"Gathering  lines"  means  any  pipeline, 
equipment,  facility,  or  building  used  in 
the  transportation  of  oil  or  gas  during  oil 


or  gas  production  or  gathering 
operations. 

"Hazardous  substance  tank  system" 
or  "hazardous  substance  UST'  means 
an  underground  storage  tank  system 
that  contains  an  accumulation  of 
hazardous  substances  defmed  in  section 
101(14]  of  CERCLA  other  than  any 
substance  regulated  as  a  hazardous 
waste  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act  (RCRA)  or  a 
mixture  of  such  substances  and 
petroleum  in  which  hazardous 
substances  comprise  greater  than  50%  of 
the  weight  or  volume  of  the  mixture. 

"Heating  oil"  refers  to  a  type  of  fuel 
oil  that  is  one  of  eight  technical  grades. 
These  grades  are:  No.  1;  No.  2;  No.  4 — 
light  No.  4 — heavy;  No.  5 — light.  Na  5 — 
heavy;  No.  6:  and  residual  Heating  oil 
also  refers  to  fuel  oil  substitutes  such  as 
kerosene  or  diesel  when  used  for 
heating  purposes. 

"Hydraulic  lift  tank"  means  a  tank 
holding  hydraulic  fluid  for  a  closed-loop 
mechanical  system  that  uses 
compressed  air  and  hydraulic  fluid  to 
operate  hfts.  elevators,  and  other  similar 
devices. 

"Implementing  agency"  means  EPA, 
or,  in  the  case  of  a  state  with  a  program 
approved  under  section  9004,  the 
designated  state  agency  responsible  for 
carrying  out  an  approved  UST  program. 

"Interstitial  monitoring"  is  a  leak 
detection  method  which  entails  the 
surveillance  of  the  space  between  an 
UST  system  walls  and  the  secondary 
containment  system  for  a  change  in 
steady  state  conditions.  In  a  double- 
walled  tank,  this  change  may  be 
indicated  by  a  loss  of  vacuum,  a  drop  in 
pressure,  a  drop  in  the  fluid  level  in  a 
visible  reservoir,  or  the  detection  of  the 
regulated  substance  and/or  water  in  the 
interstitial  space.  In  a  secondary 
containment  system  consisting  of  a  liner 
(natural  or  synthetic]  or  a  vault  the 
surveillance  consists  of  frequent  to 
continuous  sampling  from  a  monitoring 
well  between  the  UST  and  the  liner  to 
detect  the  presence  of  regulated 
substance  in  the  well(8). 

"Inventory  controls"  are  techniques 
used  to  identify  a  loss  of  product  that 
are  based  on  volumetric  measurements 
in  the  tank  and  reconciliation  of  those 
measurements  with  product  delivery 
and  withdrawal  records. 

"Liquid  trap"  means  sumps,  well 
cellars,  and  other  traps  used  in 
association  with  oil  and  gas  production, 
gathering,  and  extraction  operations 
(including  gas  production  plants],  for  the 
purpose  of  collecting  oil.  water,  and 
other  liquids.  Such  liquid  traps  may 
temporarily  collect  liquids  for 
subsequent  disposition  or  reinjection 
into  a  production  or  pipeline  stream,  or 


may  collect  and  separate  liquids  from  a 
gas  stream. 

"Motor  fuel"  is  a  petroleum-based  fuel 
used  in  the  operation  of  an  engine  that 
propels  a  vehicle  for  transportation  of 
people  or  cargo. 

"New  tank  system"  means  an  UST 
system  for  which  installation  has 
commenced  after  the  effective  date  of 
this  regulation.  Installation  will  be 
considered  to  have  commenced  if  the 
ovimer  or  operator  has  obtained  all 
federal,  state  and  local  approvals,  or 
permits  necessary  to  begin  physical 
construction  of  the  site  or  installation  of 
the  tank,  and  if  either  (a]  a  continuous 
on-site  physical  construction  or 
installation  program  has  begun,  or  (b) 
the  oMrner  or  operator  has  entered  into 
contractual  obligations — which  cannot 
be  cancelled  or  modiRed  without 
substantial  loss — for  physical 
construction  at  the  site  or  installation  of 
the  tank  system  to  be  completed  within 
a  reasonable  time. 

"Non-commercial  purposes"  with 
respect  to  motor  fuel  means  not  for 
resale. 

"On  the  premises  where  stored"  with 
respect  to  heating  oil  means  UST 
systems  located  on  the  same  property 
where  the  stored  heating  oil  is  used 

"Operational  life"  is  the  period 
beginning  from  the  time  when  the 
installation  of  the  tank  system  is 
commenced  until  it  is  properly  closed 
under  }  280.80. 

"Operator"  means  any  person  in 
control  of,  or  having  responsibility  for. 
the  daily  operation  of  the  UST  system. 

"Overfill  release"  is  a  release  that 
occurs  when  a  tank  is  filled  beyond  its 
capacity,  resulting  in  a  discharge  of  the 
regulated  substance  to  the  environment 
"Owner"  means:  (a)  in  the  case  of  an 
UST  system  in  use  on  the  date  of 
enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  or  brought 
into  use  after  that  date,  any  person  who 
owns  an  UST  system  used  for  storage, 
use,  or  disp>en8ing  of  regulated 
substances;  and  (b)  in  the  case  of  any 
UST  system  in  use  before  the  date  of 
enactment  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  but  no 
longer  in  use  on  the  date  of  enactment  of 
such  Amendments,  any  person  who 
owned  such  UST  immediately  before  the 
discontinuation  of  its  use. 

"Person"  means  an  individual,  trust 
firm,  joint  stock  company,  federal 
agency,  corporation,  state,  municipality, 
commission,  political  subdivision  of  a 
state,  or  any  interstate  body.  "Person" 
also  includes  a  consortium,  a  joint 
venture,  a  commercial  entity,  and  th«» 
United  States  Government 
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"Petroleum"  means  crude  oil,  crude  oil 
fractions,  and  refined  petroleum 
fractions,  including  gasoline,  kerosene, 
heating  oils,  and  diesel  fuels. 

"Petroleum  tank  system"  or 
"Petroleum  UST'  means  an  UST  system 
that  contains  an  accumulation  of 
petroleum  or  a  mixture  of  regulated 
substances  and  petroleum  in  which 
petroleum  comprises  greater  than  50%  of 
the  weight  or  volume  of  the  mixture. 

"Pipeline  facilities  (including 
gathering  lines)'  are  new  and  existing 
pipe  rights-of-way  and  any  equipment, 
facilities,  or  buildings  regulated  under 
(a)  the  Natural  Gas  Pipeline  Safety  Act 
of  1968  (49  U.S.C.  App.  1671.  et  seq);  (b) 
the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979  (49  U.S.C.  App.  2001.  et  seq); 
or  (c)  which  is  an  intrastate  pipeline 
facility  regulated  under  State  laws 
comparable  to  the  provisions  of  law 
referred  to  in  (a)  or  (b)  of  this  definition. 

"Positive  sampling,  test,  or  monitoring 
results"  refer  to  the  results  of  sampling, 
testing,  or  monitoring  using  a  method 
described  in  Subpart  D  that  indicate  a 
release  from  an  UST  system  has 
occurred. 

"Regulated  substance"  means:  (a)  any 
substance  defined  in  Section  101(14)  of 
CERCLA  (but  not  including  any 
substance  regulated  as  a  hazardous 
waste  under  Subtitle  (C);  and  (b) 
petroleum,  including  crude  oil  or  any 
fraction  thereof  which  is  liquid  at 
standard  conditions  of  temperature  and 
pressure  (60  degrees  Fahrenheit  and  14.7 
pounds  per  square  inch  absolute). 

"Release"  means  any  spilling,  leaking, 
emitting,  discharging,  escaping,  leaching 
or  disposing  from  an  underground 
storage  tank  into  groundwater,  surface 
water  or  subsurface  soils. 

"Release  detection"  means 
determining  whether  a  release  of  a 
regulated  substance  has  occurred  from 
the  UST  system  into  the  environment  or 
into  the  interstitial  area  between  the 
UST  system  and  a  secondary  barrier 
around  it. 

"Residential  tank"  is  a  tank  located 
on  property  used  primarily  for  dwelling 
purposes. 

"Secondary  containment"  is  a  system 
installed  around  an  UST  that  is  designed 
to  prevent  a  release  from  migrating 
beyond  the  secondary  containment 
system  outer  wall  (in  the  case  of  a 
double-walled  tank  system)  or 
excavation  area  (in  the  case  of  a  liner  or 
vault  system)  before  the  release  can  be 
detected.  Such  a  system  may  include, 
but  is  not  limited  to.  impervious  liners 
(both  natural  and  synthetic),  double- 
walls  or  vaults. 

"Septic  tank"  is  a  water-tight  covered 
receptacle  designed  to  receive  or 
process,  through  liquid  separation  or 


biological  digestion,  the  sewage 
discharged  from  a  building  sewer.  The 
effluent  from  such  receptacle  is 
distributed  for  disposal  through  the  soil 
and  settled  solids  and  scum  from  the 
tank  are  pumped  out  periodically  and 
hauled  to  a  treatment  facility. 

"Stormwater  or  wastewater  collection 
system"  means  piping,  pumps,  conduits, 
and  any  other  equipment  necessary  to 
collect  and  transport  the  flow  of  surface 
water  run-off  resulting  from 
precipitation  or  domestic  comrriercial,  or 
industrial  wastewater  to  and  from 
retention  areas  or  any  areas  where 
treatment  is  designated  to  occur. 

"Sump"  means  any  pit  or  reservoir 
that  meets  the  deHnition  of  tank, 
including  troughs  or  trenches  connected 
to  it  that  serves  to  temporarily  collect 
regulated  substances. 

"Surface  impoundment"  is  a  natural 
topographic  depression,  man-made 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  man-made 
materials)  that  is  designed  to  hold  an 
accumulation  of  regulated  substances 
and  that  is  not  an  injection  well. 

"Tank"  is  a  stationary  device 
designed  to  contain  an  accumulation  of 
regulated  substances  which  is 
constructed  of  non-earthen  materials 
(e.g.,  concrete,  steel,  plastic)  that 
provide  structural  support. 

"Tightness  testing"  means  a 
procedure  for  testing  the  ability  of  a 
tank  system  to  prevent  an  inadvertent 
release  of  any  stored  substance  into  the 
environment  (or.  in  the  case  of  an  UST 
system,  intrusion  of  ground  water  into  a 
tank  system). 

"Underground  area"  means  an 
underground  room,  such  as  a  basement, 
cellar,  shaft  or  vault,  providing  enough 
space  for  physical  inspection  of  the 
exterior  of  the  tank  situated  on  or  above 
tke  surface  of  the  floor. 

"Underground  release"  means  any 
below-ground  release. 

"UST  system"  or  'Tank  System" 
means  an  underground  storage  tank  and 
its  associated  ancillary  equipment  and 
containment  system,  if  any. 

"Underground  storage  tank"  or  "UST* 
means  any  one  or  combination  of  tanks 
(including  underground  pipes  connected 
thereto)  that  is  used  to  contain  an 
accumulation  of  regulated  substances, 
mid  the  volume  of  which  (including  the 
volume  of  underground  pipes  connected 
thereto)  is  10  percent  or  more  beneath 
the  surface  of  the  ground.  Such  term 
does  not  include  any: 

(a)  Farm  or  residential  tank  of  1,100 
geilons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommercial  purposes; 


(b)  Tank  used  for  storing  heating  oil 
for  consumptive  use  on  the  premises 
where  stored; 

(c)  Septic  tank; 

(d)  Pipehne  facility  (including 
gathering  Hdm)  regulated  under 

(1)  The  Natural  Gas  Pipeline  Safety 
Act  of  1968  (49  U.S.C.  App.  1671,  et  seq.). 
or 

(2)  The  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (49  U.S.C.  App.  2001. 
et  seq.).  or 

(3)  Which  is  an  intrastate  pipeline 
facility  regulated  under  state  laws 
comparable  to  the  provisions  of  the  law 
referred  to  in  paragraph  (d)(1)  of  (d)(2) 
of  this  definition; 

(e)  Surface  impoundment,  pit.  pond,  or 
lagoon; 

(f)  Storm  water  or  waste  wafer 
collection  system; 

(g)  Flow-Uirough  process  tank; 

(h)  Liquid  trap  or  associated  gathering 
lines  directly  related  to  oil  or  gas 
production  and  gathering  operations;  or 

(i)  Storage  tank  situated  in  an 
underground  area  (such  as  a  basement, 
cellar,  mineworking,  drift,  shaft,  or 
tunnel)  if  the  storage  tank  is  situated 
upon  or  above  the  surface  of  the  floor. 

The  term  "underground  storage  tank" 
or  "UST"  shall  not  include  any  pipes 
connected  to  any  tank  which  is 
described  in  paragraphs  (a)  through  (i) 
of  this  definition. 

"Unsaturated  zone"  is  the  subsurface 
zone  containing  water  under  pressure 
less  than  that  of  the  atmosphere, 
including  water  held  by  capillary  forces 
within  the  soil  and  containing  air  or 
gases  generally  under  atmospheric 
pressure.  This  zone  is  limited  above  by 
the  ground  surface  and  below  by  the 
upper  surface  of  the  zone  of  saturation 
(i.e.,  the  water  table). 

"Wastewater  treatment  tank"  means 
a  tank  that  is  part  of  a  wastewater 
treatment  facility  regulated  under  either 
Section  402  or  307(b)  of  the  Clean  Water 
Act,  and  which  receives  and  treats  or 
stores  an  influent  wastewater  which 
contains  regulated  substances. 

SUBPART  B— NEW  UST  SYSTEMS: 
DESIGN,  CONSTRUCTION, 
INSTALLATION  AND  NOTIFICATION 

§  260.20    Performance  standards  for  new 
UST  systems. 

In  order  to  prevent  releases  due  to 
structural  failure  or  corrosion  for  as  long 
as  the  UST  system  is  used  to  store 
regulated  substances,  all  owners  and 
operators  of  new  UST  systems  must 
meet  the  following  requirements. 

(a)  Tanks.  Each  tank  must  be  properly 
designed,  constructed  and  protected 
from  corrosion  in  accordance  with  a 
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code  of  practice  developed  by  a 
nationally  recognized  association  or 
independent  testing  laboratory  as 
specified  below: 

(1)  The  tank  is  constructed  of 
fiberglass  reinforced  plastic. 

(Note. — Underwriters  Laboratories 
Standard  1316,  "Standard  for  Glass-  Fiber- 
Reinforced  Plastic  Underground  Storage 
Tanks  for  Petroleum  Products";  Underwriter's 
laboratories  of  Canada  CAN  4-S615-M83 
"Standard  for  Reinforced  Plastic 
Underground  Tanks  for  Petroleum  Products"; 
or  American  society  of  Testing  and  Materials 
Standard  D4021-86  may  t>e  used  as  guidance 
for  complying  with  paragraph  (a)(1)  of  this 
section.)  or 

(2)  The  tank  is  constructed  of  coated 
steel  and  cathodically  protected  in  the 
following  manner: 

(i)  The  tank  is  coated  and  cathodically 
protected  with  factoryinstalled 
sacrificial  anodes,  and  the  cathodic 
protection  system  is  operated  and 
maintained  by  an  independent  corrosion 
expert  in  accordance  with  i  280.31(b)(2) 

|Noie:  The  following  codes  and  standards 
may  be  used  as  guidance  for  complying  with 
paragraph  (a)(2)(ii)  of  this  section: 

(A)  Steel  Tank  Institute  "Specification  for 
8ti-P3  System  of  External  Corrosion 
Protection  of  Underground  Steel  Storage 
Tanks": 

(B)  Underwriters  Laboratories  Standard 
1746.  "Corrosion  Protection  Systems  for 
Underground  Storage  Tanks": 

(C)  Underwriters  Laboratories  of  Canada 
CAN4-S603-  MBS,  "Standard  for  Steel 
Underground  Tanks  for  Flammable  and 
Combustible  Liquids",  and  CAN4-  G03.1- 
M85,  "Standard  for  Galvanic  Corrosion 
Protection  Systems  for  Underground  Tanks 
for  Flammable  and  Combustible  Liquids", 
and  CAN4-S631-M84.  "Isolating  Bushings  for 
Steel  Underground  Tanks  Protected  with 
Coatings  and  Galvanic  Systems."):  or 

(ii)  The  tank  is  coated  and 
cathodically  protected  with  a  field- 
installed  cathodic  protection  system  and 
the  cathodic  protection  system  is 
designed  by  an  independent  corrosion 
expert  and  operated  and  maintained  in 
accordance  with  §  280.31(b)  (1)  and  (c). 

{Note:  The  following  codes  and  standards 
may  be  used  as  guidance  for  complying  with 
paragraph  (a)(2)(ii)  of  this  section: 

(A)  National  Association  of  Corrosion 
Engineers  (NACE)  Standard  RP-02-B5, 
"Control  of  External  Corrosion  on  Metallic 
Buried.  Partially  Buried,  or  Submerged  Liquid 
Storage  Systems"  and  Underwriters 
Laboratories  Standard  58.  "Standard  for  Steel 
Underground  Tanks  for  Flammable  and 
Combustible  Liquids": 

(B)  National  Association  of  Corrosion 
Engineers  (NACE)  Standard  RP-^2-85. 
"Control  of  External  Corrosion  of  Metallic 
Buried,  Partially  Buried,  or  Submerged  Liquid 
Storage  Systems"  and  Underwriters 
Laboratories  of  Canada  CAN4-S603-  MS5. 
"Standard  for  Steel  Underground  Tanks  for 
Flammable  and  Combustible  Liquids."): 


(3)  The  tank  is  constructed  of  a  steel- 
fiberglass-reinforced-plastic  composite; 

(Note:  The  UL  Standard  1746,  "Corrosion 
Protection  Systems  for  Underground  Storage 
Tanks"  may  be  used  as  guidance  for 
complying  with  paragraph(a)(3)  of  this 
section.): 

(4)  The  tank  design,  construction  and 
corrosion  protection  is  determined  by 
the  implementing  agency  to  prevent  the 
release  of  any  stored  regulated 
substance  in  a  manner  that  is  no  less 
protective  of  human  health  and  the 
environment  than  paragraphs  (a)  (1) 
through  (3)  of  this  section. 

(b)  Piping.  The  underground  piping 
must  be  properly  designed,  constructed 
and  protected  from  corrosion  in 
accordance  with  a  code  of  practice 
developed  by  a  nationally  recognized 
association  or  indep>endent  testing 
laboratory  as  specified  below: 

(1)  The  piping  is  constructed  of 
fiberglass  reinforced  plastic 

(Note:  The  following  codes  and  standards 
may  be  used  as  gHidance  for  complying  with 
paragraph  (b)(1)  of  this  section: 

(i)  Underwriters  Laboratories  (UL)  Subject 
971.  "UL  Usted  Non-Metal  Pipe"  and  UL 
Standard  567,  "Pipe  Connectors  for 
Flammable  and  Combustible  and  LP  Gas":  or 

(ii)  Underwriters  Laboratories  of  Canada 
(ULC)  Guide  ULC-107,  "Glass  Fiber 
Reinforced  Plastic  Pipe  and  Fittings  for 
Flammable  Liquids",  and  ULS  Standard 
CAN4-  S633-M81,  "Flexible  Underground 
Hose  Connectors."): 

(2)  The  piping  is  coated  steel  and 
cathodically  protected  with  a  field- 
installed  cathodic  protection  system  that 
is  designed  by  an  independent  corrosion 
expert  and  operated  and  maintained  in 
accordance  with  S  280.31(b)  (1)  and  (c); 
or 

(Note:  The  following  codes  and  standards 
may  be  used  as  guidance  for  complying  with 
paragraph  (b)  (2);  National  Fire  Protection 
Association  Standard  30.  "Flammable  and 
Combustible  Liquids  Code",  American 
Petroleum  Institute  (API)  Publication  1615. 
"Installation  of  Underground  Petroleum 
Storage  Systems":  API  Publication  1632. 
"Cathodic  Protection  of  Underground 
Petroleum  Storage  Tanks  and  Piping  Systems 
and  National  Association  of  Corrosion 
Engineers  Standard  RP-01-89.  "Control  of 
External  Corrosion  on  Submerged  Metallic 
Piping  Systems.") 

(3)  The  piping  design,  construction 
and  corrosion  protection  is  determined 
by  the  implementing  agency  to  prevent 
the  release  of  any  stored  regulated 
substance  in  a  manner  that  is  no  less 
protective  of  human  health  and  the 
environment  than  the  requirements  in 
paragraphs  (b)  (1)  and  (2)  of  this  section. 

(c)  Installation.  All  tanks  and  piping 
must  be  installed  according  to  the 
manufacturer's  instructions  and  must 
meet  the  following  requirements: 


(1)  Precautions  must  be  taken  to 
prevent  damage  to  the  tank  and  piping 
coating  during  installation.  Any  damage 
must  be  repaired  in  accordance  with  the 
applicable  manufacturer's  instructions. 

(2)  The  excavation  must  provide 
space  for  the  tanks,  piping  and 
associated  equipment,  and  for  the 
placement  and  compaction  of  backfill 
materials,  particularly  under  the 
circumference  of  the  tank  shell  and 
ends. 

(3)  The  backfill  material  must  be 
clean,  washed,  non-corrosive  material 
such  as  sand,  crushed  rock,  or  pea 
gravel.  It  must  be  selected  in  accordance 
with  the  manufacturer's  instructions  and 
placed  and  compacted  in  uniform  lifts 
for  proper  support  and  protection  of  the 
tank  and  piping  after  installation. 

(4)  Supports  and  anchorage  must  be 
provided  for  installations  located  in 
areas  subject  to  high  water  tables  or 
flooding  to  avoid  flotation. 

(5)  The  piping  layout  must  be  designed 
to  minimize  crossed  lines  and 
interference  with  conduit  and  other  tank 
system  components.  If  crossing  of  lines 
is  unavoidable,  adequate  clearance  must 
be  provided  to  prevent  contact. 

(6)  The  pipe  joints  must  be  cut 
accurately  and  deburred  to  provide 
liquid-tight  seals. 

(7)  Swing  joints  or  flexible  connectors 
must  be  installed  at  the  beginning  and 
end  of  each  line  as  well  as  where  lines 
change  direction. 

(8)  Installation  of  tank  and  piping 
cathodic  protection  must  be  in 
accordance  with  manufacturer's 
instructions,  plans  and  specifications. 

(9)  Tank  and  piping  tightness  tests 
must  be  performed  after  backfill  is 
installed  and  before  the  system  is 
placed  in  operation.  This  test  must  be 
performed  in  accordance  with 

S  280.41(c)(1). 

Note. — Tank  and  piping  system  installation 
practices  and  procedures  described  in  the 
following  codes  may  be  used  as  guidance  for 
meeti  ig  the  requirements  of  paragraph  (c)  of 
this  section: 

(i)  American  Petroleum  Institute  (API) 
Publication  1615,  "Installation  of 
Underground  Petroleum  Storage  System";  or 

(ii)  Petroleum  Equipment  Institute  (PEI) 
Publication  RPlOO.  "Recommended  Practices 
for  Installation  of  Underground  Liquid 
Storage  Systems";  or 

(iii)  American  National  Standards  Institute 
(ANSI).  Standard  B31.3.  "Petroleum  Refinery 
Piping",  and  ANSI  Standard  B31.4  "Liquid 
Petroleum  Transportation  Piping  System". 

(d)  All  owners  and  operators  must 
submit  information  demonstrating 
compliance  with  paragraph  (c)  of  this 
section  and  provide  a  certification  of 
compliance  on  the  UST  notification  form 
in  accordance  with  S  280.22. 
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S  4i6\j.£  I     upgrading  ot  existing  UST 
systems. 

(a)  No  later  than  (insert  date  10  years 
after  the  effective  date  of  the  final 
regulations),  all  existing  UST  systems 
must: 

(1)  Comply  with  the  requirements  for 
new  UST  systems  under  §  290.20; 

(2)  Have  a  field  installed  cathodic 
protection  system  that  is  designed  by  an 
independent  corrosion  expert  and 
operated  and  maintained  in  accordance 
with  §  280.31;  or 

(3)  Permanently  close  in  accordance 
with  §  280.80. 

§280.22    Notification  rtquirements. 

(a)  On  or  before  May  8, 1986,  each 
owner  of  an  underground  storage  tank 
currently  in  use  must  submit  in  the  form 
prescribed  in  Appendix  I  of  this  section, 
a  notice  of  the  existence  of  such  tank  to 
the  State  or  local  agency  or  department 
designated  in  Appendix  II  of  this  section 
to  receive  such  notice. 

(b)  On  or  before  May  8, 1986,  each 
owner  of  an  underground  storage  tank 
taken  out  of  operation  after  January  1. 
1974  (tmless  the  owner  knows  that  such 
tank  has  been  removed  from  the  ground) 
must  submit,  in  the  form  prescribed  in 
Appendix  I  of  this  section,  a  notice  of 
the  existence  of  such  tank  to  the  State  or 
local  agency  or  department  designated 
in  Appendix  II  of  this  section  to  receive 
such  notice. 

(c)  Any  owner  who  brings  an 
underground  storage  tank  into  use  after 
May  8, 1986,  must  within  30  days  of 
bringing  such  tank  into  use,  submit,  in 


the  form  prescribed  in  Appendix  I  of  this 
section,  a  notice  of  existence  of  such 
tank  to  the  State  or  local  agency  or 
department  designated  in  Appendix  II  of 
this  section  to  receive  such  notice. 

(d)  In  States  where  State  law, 
regulations,  or  procedures  require 
owners  to  use  forms  that  differ  from 
those  set  forth  in  Appendix  I  of  this 
section  to  fulfill  the  requirements  of  this 
section,  the  State  forms  may  be 
submitted  in  lieu  of  the  forms  set  forth  in 
Appendix  I  of  this  section.  If  a  State 
requires  that  its  form  be  used  in  lieu  of 
the  form  presented  in  this  regulation, 
such  form  must  meet  the  requirements  of 
Section  9002. 

(e)  Owners  required  to  submit  notices 
under  paragraphs  (a)  through  (c)  of  this 
section  must  provide  notices  to  the 
appropriate  agencies  or  departments 
identified  in  Appendix  U  of  this  section 
for  each  tank  they  own.  Owners  may 
provide  notice  for  several  tanks  using 
one  notification  form,  but  owners  who 
own  tanks  located  at  more  than  one 
place  of  operation  must  file  a  separate 
notification  form  for  each  separate  place 
of  operation. 

(f)  Notices  required  to  be  submitted 
under  paragraphs  (a)  through  (c)  of  this 
section  must  provide  all  of  the 
information  indicated  on  the  prescribed 
form  (or  appropriate  State  form)  for  each 
tank  for  which  notice  must  be  given. 

(g)  Beginning  on  December  9, 1985 
through  May  9, 1987  any  person  who 
deposits  regulated  substances  in  an 
underground  storage  tank  must  make 


reasonable  efforts  to  notify  the  owner  or 
operator  of  such  tank  of  the  owner's 
obligations  under  paragraphs  (a)  through 
(c)  of  this  section. 

(h)  Beginning  30  days  after  the 
Administrator  issues  new  tank 
performance  standards  pursuant  to 
RCRA  section  9003(e),  any  person  who 
sells  a  tank  intended  to  be  used  as  an 
underground  storage  tank  must  notify 
the  purchaser  of  such  tank  of  the 
owner's  notification  obligations  under 
paragraphs  (a)  through  (c)  of  this 
section. 

(i)  Paragraphs  (a)  through  (c)  of  this 
section  do  not  apply  to  tanks  for  which 
notice  was  given  pursuant  to  section 
103(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 

(j)  All  owners  and  operators  of  new 
UST  systems  must  certify  in  the 
notification  form  that  the  methods  used 
comply  with  the  following  requirements: 

(1)  Installation  of  tanks  and  piping 
undfer  §  280.20(c); 

(2)  Cathodic  protection  of  steel  tanks 
and  piping  under  S  280.20  (a)  and  (b); 

(3)  Financial  responsibility  under 
Subpart  1;  and 

(4)  Release  detection  under  §  §  280.41 
and  280.42. 

(k)  All  owners  and  operators  of  new 
UST  systems  must  assure  that  the 
installer  certifies  in  the  notification  form 
that  the  methods  used  to  install  the 
tanks  and  piping  comphes  with  the 
requirements  in  S  280.20(c). 

BIUJNG  COOC  eSMMiO-M 
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lioiffieatfori  for  Underground  dotage  Tanks 


I  O  Numbe' 


fOIMI*»MO«tO 


STATE  USE  ONLY 


used  lo  ««or«  rvfulaied  subsuncn  saner  January  I .  t*tT4.  (hat  an  kn  tf»c  (round  as  ol 
Ma>  (.  I9M.  or  that  an  broutiM  inio  uK  afin  Ma>  I.  I9M.  The  mformatioa  it<fttatd 
■  requindb;  Section  «W2  of  the  Rcso«inr(onMrvatKMi  and  Recover)  ActCRCRAk. 
■samciMM. 

Jh<:  pnmar>  purpoNC  of  thi>  notification  prtigram  l^  to  locale  and  c\aluaic  under- 
ground tanks  iImi  store  or  have  sloird  pclrofcum  or  hazardous  substances  It  r, 
CHpecied  that  the  infurmalion  you  proMdc  Kill  be  based  on  rcasonabis  available 
record;.,  or.  inlhcabsenocof  such  records,  your  knowledge,  belief,  or  rccoilection 

Who  MuM  Notify?  Section  9002  of  RCRA.  as  amended.  rrquire%  that,  unless 
oempted.otkners  of  underground  lanisihat  siore  regulated  substances  must  nrml\ 
designaied  Stale  or  local  agencies  of  the  existence  of  their  tanks  (>uner  means 

la)  in  the  case  of  an  underground  storage  lank  in  use  on  November  K.  I9((4.  or 
brought  into  use  after  thai  dale,  any  person  who  o»ns  an  underground  storage  tank 
used  Tor  the  storage,  use.  or  dispensing  of  regulated  substances,  and 

Ibl  in  the  case  of  any  underground  storage  tank  m  u.se  before  November  8.  I9tl4. 
but  no  longer  in  use  on  that  date,  anv  person  who  owned  such  lank  immcdiatelv  before 
the  discontinuation  ol  its  use 

What  Tanks  Art  InchuM?  I'nderground  storage  tank  is  defined  as  any  one  or 
combination  of  tanks  that  ( I )  is  used  to  contain  an  accumulation  of  'regulated  sub- 
stances."and  (2)  whose  volume  (including  conrvecicd  undergrour>d  piptnglts  lO',  or 
more  beneath  Ihe  ground  Some  examples  are  undergrourtd  tanks  storing  I.  gasoline, 
used  oil.  or  diesel  lucl.  and  2.  indu.sinal  solvents,  pesticides,  herbicides  or  lumigants 

What  Tank!  Arc  Exchided?  Tanks  reniovcd  from  the  ground  arc  not  subfcct  to 
noiilication  Other  tanks  excluded  Irom  notification  are 

1 .  farm  or  residential  tanks  of  1 .  100 gallons  or  less  capacity  used  lor  storing  motor  luel 
for  norKommcrcial  purposes. 

2.  tanks  used  for  sl.inr....  K,-yt,nu  ...l  l.,,  .-.in-nrTinrrv.    ....      .n  rh,    n<,  r,.  ,.,.,   .^  h,  .  .    .  l . ,.  .-.i 

3.  scplic  tanks. 


.,,      y.f^,..,^       io^....«^     (lIKludlRp      ^....^  ..^  .r..  1.^.^1,:.^^       U.HJW       I'ft  Sd'Uld        V  , ,;  v 

Pipeline  Salety  Act  ol  1968.  or  the  Hazardous  1  iv^utd  Pipeline  Salciv  Act  ol  1979.  at 

wliich  IS  an  intrastate  pipeluK  facility  regulated  uitdcf  Stale  laws. 

S. surlace  impoundments,  pits,  ponds,  or  lagrxms: 

i.  storm  water  or  waste  water  colieclion  systems. 

7.  flow  -through  process  tanks. 

S.  liquid  traps  or  associated  gathering  lines  directly  nrialed  to  oil  ih  gas  production  and 

rthcnng  operations, 
storage  lanks  situated  in  an  underground  area  (such  as  a  basement,  cellar 
mlne»orking.  drift,  shaft,  or  tunnel)  il  the  storage  tank  is  situated  upon  >h  above  the 
surface  of  the  door 

What  ^iahalancti  Are  Ct»*tndif  1  he  notification  rcuuiremcnis  apply  to  under- 
ground storage  tanks  that  contain  regulated  substances  This  includes  anv  substance 
defined  as  hazardous  in  section  101  (14)  of  the  C'omprrhctK>ivc  Environmental 
Respond  Compensation  and  I. lafeilily  Acttif  l9t(0(C'ERCI  Al.withthecxccpiHinol 
those  subsunccs  regulated  as  hazardous  waste  under  Subtitle  C  ol  RCRA  It  also 
includes  petroleum,  e  g  crude  oil  or  any  (niciion  therevil  which  is  liquid  at  sundard 
conditions  of  tempcraiure  and  pressure  ((*  degrees  hahrcnlH'ii  and  14  ^  pounds  per 
s«4uare  iiK'h  absolute  I 

Where  To  Nodfy?  Completed  notil'icalion  forms  sIkwU  be  sent  to  the  adda-ss 
given  at  (he  top  ol  this  page 

When  To  Sottty^  1 . 0»  ocrs  o(  underground  storage  tanks  in  um;  or  that  base  been 
taken  out  ol  operation  alter  January  I.  1974.  bui  siill  in  Ihe  griniiKl.  must  notily  by 
May  8.  1986  2.  Owners  who  bring  underground  storage  tanks  into  use  alter  Mas  K. 
I9W>.  must  notify  wilhm  .W  days  of  bringing  the  tanks  into  use 

Ptnattiet:  Any  owner  who  knowinfty  bub  lo  notift  or  wbmitt  labr  MonMlian 
••^tl  be  w^eet  to  a  eiiil  penalty  no*  lo  exceed  $N4M  far  «ae*  «-'  '  -  -^  -li 
Tica  tion  b  not  gi  *cn  or  far  which  labc  inf  ommkNi  It  Mbnintd 


I     tvii  >\.    V  >  j.\.    ^'      j-i  u  ■■.    ,  :  1    li    r.   .,!■    1  .^  I  N  •  L    sv...  i''       ^'Ll  lili  u.  L       M  .   .-„.v.lH'!l     ,       I  ill3  I  V«  1 1 1  illVCM  UT   COHiplCtCQ  lOf 

each  location  conUining  underground  storage  tanks.  If  more  ihan  5  tanks  air  owned  at  this  locaiion. 


I  iiuivaic  nuniix  I  o 

coniinuatton  sheet 

-.,,..   K..,l 


Owner  Name  (Corpo- 


•er  Entityl 


Street  Address 


County 


City 


State 


ZiPCkxJe 


Area  Code  Phone  Number 


Type  ol  Owner  (ltlikMttMfp(tly\^} 

□  Current  □  State  or  Local  Gov't 

□  cr^rrr..^  FH  Fcderal Govt 

Former  U  (Qsa  (aoKty  I  D  no 


□  Private  or 
Corporate 
("1  Ownership 
•— '  uncertain 


-) 


Facility  Name  or  Oynpany  Site  identifier,  as  applicat>ie 


Street  Address  or  State  Road,  as  applicable 


Oxinty 


Ctty  (nearest) 


State 


ZIP  Code 


Irxjicate 
numtjer  of 
tanks  at  this 
\oca\\or\ 


MarV  box  here  if  tank(s) 
are  icxaled  on  land  withm       j-^ 
an  Indian  reservation  or  l—l 

or  other  Indian  trust  lands 


tsiame  (It  same  as  Section  I.  mark  tKJxnere  LJ  )  Job  Title 


Area  Code 


Prtone  Number 


11 


"ark  box  here  only  It  mis  IS  an  J 


w»  ^tfVaHTWLv  Wp^^^i^^^W'i^^i^Ww  HWfPW4BV^HI 


I  or  subsequent  notification  ttx  tnis  location 

32= 


JL 


•mUmM.} 


I  ceni'y  unaef  penany  o'  law  mat  i  nave  pcsonany  exammea  ana  am  tarmiar  wnn  tne  mrormation  suismittea  in  tnis  ana  ac  attacnea 
documents,  and  that  based  on  my  inquiry  of  those  individuals  immediately  responsible  for  obtaining  ttie  information.  I  believe  that  the 
submitted  information  is  true,  accurate,  and  complete. 


Name  and  official  title  of  owner  or  owner's  autttonzed  representative 


Signature 


33 


^Sitmk 


t^'O  K)"-  .'SJU-1(11-0S| 
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Location  (from  S«ction  II) . 


Page  No. 


1                                 VI  Dtscf«prKmoeuika^ftfSttout^sjoHAmtMm&iComfit$mfm*»^                                   ^     '  '-  ' "--    '--"-S 

Tar*  if*efitific-a{>oo  No    e  ^j    A3C-123),  or 
AitMuaniy  A*s»gned  Seque.nliai  Number  (•.g^  1.2.3.-) 

Tank  No. 

Tank  No. 

Tank  No. 

Tank  No. 

Tank  No. 

^'^^^^J!^.^     .                        Currently  ,n  Use 
{Mark  an  that  apply  m)              ^               ,    rs\    .,, 

-rr-r  —/              Temporarily  Out  of  Use 

Permanently  Out  of  Use 

Brought  into  Use  after  5/8/86 

] 

3 
] 
1 

1         1 
1         1 
1         1 
i         1 

1        1 

1 

1        1 

1        1 

I        1 
1        1 

1 

1        1 

1 

1 

1        1 

1        1 

1 

I        1 

1     1 

2.  Estimated  Age  (Years) 

3.  Estimated  Total  Capacity  (Gallons) 

1 

4.  Material  of  Construction                                      „ 

Concrete 

Fiberglass  Reinforced  Plastic 

Unknown 

Other,  Please  Specify 

3 
3 
3 
1 

1         1 

1        1 

1 

1        1 
1        1 
i        1 
t 1 

1      1 

1         1 

1        1 

1 

C 

r 

1 

1 
1 

1         1 

1        1 
1        1 

(   -  ■ 

1         1 

1 

S.  Internal  Protection                        ^  -.  ^    „ 
(Mar*  all  that  apply  mf                  Cathodic  Protection 
Interior  Lining  (e  g.epoxy  resins) 

None 
Unknown 

Other.  Please  Specify 

1        1 
1        1 
1        1 

1       1 
I        1 

1         1 
1         1 

1 

J 

] 
3 

L 

c 
c 

1 

1 
1 

1 

1 

1         1 

1        1 
1        1 

1         1 

1        1 

1 

Fttoergfass  Reinforced  Plastic  Coated 

3 

1         1 

1        1 

1 

1        1 

1     1 

1         1 

1        1 

1 1 

1        1 
1        1 

1        I 

1        1 
1         1 

1     1 

1         1 

1    :i 

1     1 

Other.  Please 

None 
known 

jpecify 

1         1 

1     1 

1        1 
1        1 

(I 

I 
1 

1         1 

1 

3 

\ — 

^•''***^                                                          Bare  Steel 

(Mai*  all  that  apply  K)                      ^        aarebteei 

'•tvrm,/                      Galvanized  Steel 

Fiberglass  Reinforced  Plastic 

Cathodtcally  Protected 

Unknown 

Other.  Plea§e  Specify 

D 

^    1 

1         1 
1         1 

1        1 

1 

1         1 
1        1 

c 

1 
1 
1 

1 

1        1 

1     1 

1         1 

1        1 

1    .1 

1        1 

1         1 
1         1 

1        1 

1    ;i 

1        1 

1        1 

1 

3 

1         1 

8.  Substance  Currently  or  Last  Stored               ,   Fmoiv 
in  Greatest  QuanUty  by  Volume               .     /\    "j^ 

(Mart,  alt  that  apply  m)                             ^  MnMum 

Diesel 

Kerosene 

Gasodne  (including  alcohol  blends) 

UsedOtI 

Other,  Please  Specify 

Please  Indicate  Name  of  Principal  CERCLA  Substance 

OR 

Chemical  Abstract  Service  <CAS)  No. 
Mark  box  CS  if  tank  stores  a  mixture  of  sub$tances 

d.  Uiiitnown 

3 
3 

n 

I         1 

1        1 

1 

1        1 

1 

1         1 

1        1 

1 

1        1 

zn 

1         1 
1         1 
1         1 

1        1 
i        1 
1        1 

1     1 

1        1 

1 — 1  1 

1     1 

1        1 

1 
1 

1 

3 

1         1 

I         1 

1        1 

L_J 

1        1 

1     1 

: 

c 

1         1 
1         1 

1        1 

IIZ 

1         1 

1 

1        1 

cz 

5 

1        1 

c 

1 

9.  Additional  Information  (for  taniis  permartenlly 
taken  out  of  service) 

a.  Estimated  date  last  used  (mo'yr) 

b.  Estimated  quantity  of  substance  rematmng  (gal ) 

c.  Mark  box  O  if  tank  was  filled  with  inert  material 

(eg.,  sand. concrete) 

/ 

/ 

1 

/ 

1 

1 

3 

c 

1         1 

1        I 

1 

I         1 

— 1 
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VH.  Certificatton  of  Compuance  (Complete  for  Each 


k-'yj\^n  I  t^rtj 


10.  Installation  (mark  aR  that  apply): 

1   The  lank  and  pvmg  msloHor  was  oerHhed  ty  the  tar*  and  p^jlng  m»<ulacti»«ra 

2.  Tha  maHflM  ftioMd  pn>o<  ot  oafMeakon  by  stata  w  iocai  regulatory  agancwa _     " 

3.  Tha  inaumikin  was  ntpectad  toy  a  ragslent  proiaaeional  enyneer "!~"~" 

4.  The  matallaton  was  mapactad  by  Mala  or  tool  agencies " 

5  Manutactura-suppNad  chedUWa  ct  lna>ala«uii  pcocadures  were  conytotad 

6.  The  lank  and  p^img  «Mre  mud  tor  tsaks  duwig  »id  after  installation Z ^ 

7  Other  Specify: 

.  Release  Oeiecten  (mark  all  ttiai  awly>: 

(a)  Vapor  monrtonng _ 

(b)  Groundwater  monitoring „^ ,  ", '"'""'"    "'  

(c)  Momtonnfl  above  an  crnpermeable  b«her 

(d)  Automatic  irvtank  momtonrm  and  wyanlory  eoiMal 

(e)  Secondary  contamiant  wUh  aoeisliaal  laonMoring ZI "~'~'.     " 

(»)  Tank  Tesuog  product  invetaoty ~ ^ 

(g)  Another  method  approved  by  the  mplamening  aoancy.  Spedly; _ 

12.  Corrosion  Protection  (it  applicable)  ~ 

As  specified  (or  taclory-<ista*ad  ca«mic  protacKm  tor  steel  tanks 

As  specified  lor  heW^nstated  cattiodfc  proMctian  tor  steel  tanks _J 

As  specitied  lor  steel  pvmg _ _ _ _ _ 

Another  method  approved  by  ttia  ImptomaiHiin)  agency  Spedly: __ 

13. 1  have  financial  responaOiMy  n  accordance  with  Subpwt  I:  ~ 
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Appendix  n  to  §  280.22— List  of  Agencies 
Designated  to  Receive  Notiflcations 

Alabama  (EPA  Fonn) 

Alabama  Department  of  Environmental 

Mgmt. 
Ground  Water  Section/Water  Division 
1751  Federal  Dinve 
Montgomery,  Alabama  36130 

iMaska  (EPA  Form) 

Department  of  Environmental  Conservation 

Pouch  O 

luneau.  Alaslca  9C311 

907/465-2653 

American  Samoa  (EPA  Form) 
Executive  Secretary 
Environmental  Quality  Commission 
Office  of  the  Governor 
American  Samoan  Government 
Pago  Pago,  American  Samoa  96799 
Attention:  UST  Notification 

Arizona  (EPA  Form) 

Attention:  UST  Coordinator 
Arizona  Department  of  Health  Services 
Environmental  Health  Services 
2005  N.  Central 
Phoenix,  Arizona  S5004 

Arkansas  (EPA  Form) 

Arkansas  Department  of  Pollution  Control 

and  Ecology 
P.O.  Box  9563 

Little  Rock.  Arkansas  72219 
501/562-7444 

Califoniia  (SUte  Fonn) 

Ed  Anton 

California  Water  Resources  Conbvl  Board 


P.O.  Box  100 

Sacramento,  California  95801 

916/445-9552 

Colorado  (EPA  Fonn) 

Kenneth  Mesch.  Section  Chief 
Colorado  Department  of  Health 
Waste  Management  Division 
Underground  Tank  Program 
4210  East  llfh  Avenue 
Denver,  Colorado  80220 
303/320-6333  Ext.  4364 

Connecticut  (State  Form) 

Hazardous  Materials  Management  Unit 
Department  of  Environmental  Protection 
State  Office  Building 
165  Capitol  Avenue 
Hartford,  Connecticut  06106 

Delaware  (State  Form) 

Division  of  Air  and  Waste  Management 
Department  of  Natural  Resources  and 

Environmental  Control 
P.O.  Box  1401 
89  Kings  Highway 
Dover,  Delaware  19903 
302/736-5409 

District  of  Columbia  (EPA  Form) 

Attention:  UST  Notificabon  Form 
Department  of  Consumer  and  Regulatory 

Affairs 
Pesticides  and  Hazardous  Waste 

Management  Branch 
Room  114 

5010  Overlook  Avenue.  S.W. 
Washington,  D.C.  20032 


Florida  (State  Form) 

Florida  Department  of  Environmental 

Regtilation 
Solid  Waste  Section 
Twin  Towers  Office  Building 
2688  Blair  Stone  Road 
Tallahassee,  Florida  32301 
904/487-4398 

Georgia  (EPA  Form) 

Georgia  Department  of  Natural  Resources 
Environmental  Protection  Division 
Underground  Storage  Tank  Program 
3420  Normal  Berry  Drive 
Hapeville.  Georgia  30354 

Guam  (State  Fonn) 

James  B.  Branch,  Administrator 
Guam  Elnvironmental  Protection  Agency 
P.O.  Box  2999 
i\gana,  Guam  96910 

Overseas  Operator  (Commercial  Call  646- 
8863] 

Hawaii  (EPA  Fonn) 

Chief,  Noise  and  Radiation  Branch 

Hawaii  Department  of  Health 

591  i\la  Moana  Boulevard  Honolulu,  Hawaii 

96801 
808/548-4129 

Idaho  (EPA  Form) 

Underground  Storage  Tank  Coordinator 

Water  Quality  Bureau 

Idaho  Department  of  Health  &  Welfare 

Division  of  Environment 

450  W.  State  Street 

Boise,  Idaho  83720 

208/334-4251 


1„,    ■  0' 


^ew-rdl 


Register  /  Voi.  52,  No.  74  /  Friday,  April  17.  1987  /  Proposed  Rules 


Illinois  {kfA  torm) 

Underground  Storage  Tank  Coordinator 

Division  of  Fire  Prevention  - 

Office  of  State  Fire  Marshal 
3150  Executive  Park  Drive 
Springfield.  Illinois  62703-4599 

Indiana  (EPA  Form) 

Division  of  Land  Pollution  Control,  UST 

Program 
Indiana  State  Board  of  Health 
P.O.  Box  7015 

Indianapolis,  Indiana  46207 
317/243-5060 

Iowa  (State  Form) 

Iowa  Department  of  Water,  Air  and  Waste 

Management 
900  East  Grand 
Des  Moines,  Iowa  50319 
515/281-8692 

Kansas  (EPA  Form) 

Office  of  Environmental  Geology 

Kansas  Department  of  Health  &  Enviroiunent 

Forbes  Field,  Building  740 

Topeka.  Kansas  66620 

913/862-9360  Ext.  221 

Kentucky  (State  Form) 

Natural  Resources  Cabinet 

Division  of  Waste  Management,  Attention: 

Vicki  Pettus 
18  Reilly  Road 
Frankfort.  Kentucky  40601 
502/564-6716 

Louisians  (Stale  Form) 

Patricia  L  Norton.  Secretary 
Louisiana  Department  of  Environmental 

Quality 
P.O.  Box  44066 

Baton  Rouge,  Louisiana  70804 
504/342-1265 

Maine  (State  Form) 

Attention:  Underground  Tanks  Program 
Bureau  of  Oil  &  Hazardous  Material  Control 
Department  of  Environmental  Protection 
State  House — Station  17 
Augusta,  Maine  04333 
207/289-2651 

Maryland  (EPA  Form) 

Science  and  Health  Advisory  Group 
Office  of  Environmental  Programs 
201  West  Preston  Street 
Baltimore,  Maryland  21201 

Massachusetts  (EPA  Form) 

UST  Registry.  Department  of  Public  Safety 
1010  Commonwealth  Avenue 
Boston.  Massachusetts  02215 
617/566-4500 

Michigan  (EPA  Form) 

Ground  Water  Quality  Division 
Department  of  Natural  Resources 
Box  30157 
Lansing,  Michigan  48909 

Minnesota  (State  Form) 

Underground  Storage  Tank  Program 
Division  of  Solid  and  Hazardous  Wastes 
Minnesota  Pollution  Control  Agency 
1935  West  County  Road.  B-2 
Roseville.  Minnesota  55113 


Mississippi  (iu'A  Form) 

Department  of  Natural  Resources 
Bureau  of  Pollution  Control 
P.O.  Box  10385 
Jackson.  Mississippi  39209 

Missouri  (EPA  Form) 

Gordon  Acldey,  UST  Coordinator 
Missouri  Department  of  Natural  Resources 
P.O.  Box  176 
Jefferson  City.  Missouri  65102 

Montana  (EPA  Form) 

Solid  and  Hazardous  Waste  Bureau 
Department  of  Health  and  Environmental 

Science 
Cogswell  Building,  Room  B-201 
Helena.  Montana  59620 

Nebraska  (EPA  Form) 

Nebraska  State  Fire  Marshall 

P.O.  Box  94677 

Lincoln,  Nebraska  68509-4677 

Nevada  (EPA  Form) 

Attention:  Underground  Storage  Tanks 
Division  of  Environmental  Protection 
Department  of  Conservation  and  Natural 

Resources 
Capitol  Complex 
201  S.  Fall  Street 
Carson  City.  Nevada  89710 
aoO/992-0900  Ext.  4670 

New  Hampshire  (EPA  Form) 

Water  Supply  and  Pollution  Control 

Commission 
Hazen  Drive 
P.O.  Box  95 

Concord,  New  Hampshire  03301 
Attention:  UST  Registration 
803/271-3503 

New  Jersey  (State  Form) 

Underground  Storage  Tank  Coordinator 
Department  of  Environmental  Protection 
Division  of  Water  Resources  (CN-029] 
Trenton.  New  Jersey  08625 
809/292-0424 

New  Mexico  (EPA  Form) 

New  Mexico  Environmental  Improvement 

Division 
Ground  Water/Hazardous  Waste  Bureau 
P.O.  Box  968 

Sante  Fe,  New  Mexico  87504 
505/827-2933  or  505/827-2918 

New  York  (EPA  Form) 

Bulk  Storage  Section 

Division  of  Water 

Department  of  Environmental  Conservation 

50  Wolf  Road.  Room  328 

Albany,  New  York  12233-0001 

518/457-4351 

North  Carolina  (EPA  Form) 

Division  of  Environmental  Mgmt./Ground 

Water  Section 
Dept.  of  Natural  Resources  &  Community 

Development 
P.O.  Box  27687 

Raleigh,  North  Carolina  27611 
•19/733-5083 

North  DakoU  (SUte  Form) 

Division  of  Hazardous  Mgmt.  and  Special 
Studies 


iNorin  uaKoia  uepanmeni  of  Health 

Box  5520 

Bismarck,  North  Dakota  58502-5520 

Northam  Mariana  Islands  (EPA  Form) 

Chief 

Division  of  Environmental  Quality 

P.O.  Box  1304 

Conunonwealth  of  Northern  Mariana  Islands 

Saipan.  CM  96950 

Overseas  Operator  6984 

Cable  Address:  Gov.  NMI  Saipan 

Ohio  (State  Form) 

State  Fire  Marshal's  Office,  UTN 
Department  of  Commerce 
8895  E.  Main  Street 
Reynoldsburg,  Ohio  43068 
State  Hotline  800/282-1927 

Oklahoma  (EPA  Form) 

Undei^ground  Storage  Tank  Program 
Oklahoma  Corporation  Comm. 
Jim  Thorpe  Building 
Oklahoma  City,  Oklahoma  73105 

Oregon* 

Underground  Storage  Tank  Program 
Hazardous  and  Solid  Waste  Division 
Department  of  Environmental  Quality 
P.O.  Box  1760 
Portland,  Oregon  97207 
503/229-5788 

Pennsylvania  (EPA  Form) 

Penn^lvania  Department  of  Environmental 

Resources 
Bureau  of  Water  Quality  Management/ 

Ground  Water  Unit 
9th  Floor,  Fulton  Building 
P.O.  Box  2063 
Harrisburg,  Pennsylvania  17120 

Puerto  Rico  (EPA  Form) 

Director,  Water  Quality  Control  Area 
Environmental  Quality  Board 
Commonwealth  of  Puerto  Rico 
Santurce,  Puerto  Rico  00910 
809/725-0717 

Rhode  Island  (EPA  Form) 

UST  Registration 

Department  of  Environmental  Management 

204  Cannon  Building 

75  Davis  Street 

Providence.  Rhode  Island  02908 

401/277-2234 

South  Carolina  (SUte  Form) 

Attention:  Susana  Workman 
Groundwater  Protection  Division 
South  Carolina  Dept.  of  Health  and 

Environmental  (jontrol 
2600  Bull  Street 

Columbia,  South  Carolina  29201         ■' 
803/758-5213 

South  DakoU  (EPA  Form) 

Offict  of  Water  Quality 

Department  of  Water  and  Natural  Resources 

Joe  Foss  Building 

Pierre,  South  Dakota  57501 


'May  t>e  using  a  State  form.  Owners  should 
consult  EPA  to  determine  whether  such  form  is  in 
compliance  with  Section  8002. 


^..,-f. 


TeiinesM«  (EPA  Fonn) 

Terry  K.  Cothron,  Director 
Division  of  Ground  Water  Protection 
Tennessee  Department  of  Health  and 

Environment 
150  Ninth  Avenue,  North 
Nashville.  Tennessee  37219-6404 
615/741-7206 

Texas  (EPA  Fonn) 

Underground  Storage  Tank  Program 
Texas  Water  Commission 
P.O.  Box  13087 
Austin.  Texas  78711 

UUh  (EPA  Fonn) 

Kenneth  L.  Atkema 

Division  of  Environmental  Health 

P.O.  Box  45500 

Salt  Lake  City.  Utah  M145-0500 

Vermont  (State  Form) 

Underground  Storage  Tank  Program 
Vermont  AEC/Waste  Management  Division 
State  Office  Building 
Montpelier,  Vermont  05602 
802/828-3395 

Virginia  (EPA  Form) 

Russell  P.  EUison.  UL  P.C. 

Virginia  Water  Control  Board 

P.O.  Box  11143 

Richmond.  Virginia  23230-1143 

804/257-6685 

Vir^n  Islands  (EPA  Form) 

205())  Coordinator 

Division  of  Natural  Resources  Management 

14  F  Building  111.  Watergut  Homes 
Christianstead,  St.  Croix,  Virgin  Islands  00620 

Washington  (State  Form) 
Earl  W.  Tower.  Supervisor 
Department  of  Ecology,  M/S  PV-ll 
Management  Division,  Solid  and  Haxardous 

Waste 
Olympia,  Washington  98504-8711 
206/459-6316 

West  Virginia  (EPA  Fonn) 

Attention:  UST  Notification 

Solid  and  Hazardous  Waste/Ground  Water 

Branch 
West  Virginia  Department  of  Natural 

Resources 
1201  Greenbriar  Street 
Charleston,  West  Virginia  25311 

Wisconsin  (SUte  Fonn) 

Bureau  of  Petroleum  Inspection 

P.O.  Box  7969 

Madison,  Wisconsin  53707 

608/266-7605 

Wyoming  (EPA  Form) 

Water  Quality  Division 

Department  of  Environmental  Quality 

Herschler  Building,  4th  Floor  West 

122  West  25lh  Street 

Cheyenne,  Wyoming  82002 

307/777-7781 

Appendix  III  to  I  280.22 — SUtement  for 
Shipping  Tickets  and  Invoices 

Note. — A  new  Federal  law  (the  Resource 
Conservation  and  Recovery  Act  (RCRA),  as 
amended  (Pub.  L  96-616))  requires  owners  of 


certain  underground  storage  tanks  to  notify 
designated  State  or  local  agencies  by  May  8. 
1986  of  the  existence  of  their  tanks. 
Notifications  for  tanks  brought  into  use  after 
May  (t,  1986  must  be  made  within  30  days. 

Consult  EPA's  regulations,  issued  on l, 

1965.  to  determine  if  you  are  affected  by  this 
law. 

One-Time  Notification  Letter 

Dear  Customer  A  new  Federal  law  directs 
the  Environmental  Protection  Agency  (EPA) 
to  develop  a  comprehensive  regulatory 
program  for  underground  storage  tanks.  As 
part  of  the  new  law,  owners  of  certain 
underground  tanks  used  to  store  petroleum  or 
hazardous  substances  must  notify  designated 
State  or  local  agencies  of  the  existence  of 
their  tanks  by  May  8, 1986.  This  Includes 
owners  of  tanks  ciirrently  used  to  store  such 
substances  and  owners  of  tanks  taken  out  of 
operation  after  January  1. 1974.  but  still  in  the 
ground.  Owners  who  bring  tanks  into  use 
after  May  8, 1986.  must  notify  within  30  days. 

The  purpose  of  the  notification  program  is 
to  assist  ^A  and  the  States  in  locating  and 
evaluating  underground  storage  tanks. 
Enclosed  is  a  copy  of  EPA's  regulations 
concerning  owners  of  underground  storage 
tanks,  and  a  notification  form. 

Please  review  the  regulations  to  determine 
if  you  are  affected  by  the  notification 
requirements.  A  list  of  the  addresses  of  the 
State  or  local  agencies  designated  to  receive 
the  notification  is  contained  in  the  discussion 
to  the  regulations. 

Subpart  C— General  Operating 
Requirements 

§280.30    Spin  and  ovmtm  control 

(a)  All  owners  and  operators  must 
ensure  that  releases  due  to  spills  or 
overfills  do  not  occtir.  The  ov\mer  and 
operator  must  ensiu'e  that  the  volume 
available  in  the  tank  is  greater  than  the 
volume  of  product  to  be  transferred  to 
the  tank  before  the  transfer  is  made  and 
that  a  person  is  physically  present  at  all 
times  diuing  transfer  to  observe  the 
transfer. 

Not*. — The  transfer  procedures  described 
in  NFPA  385  may  be  used  as  guidelines  for 
compliance  with  paragraph  (a)  of  this  section. 
API  publication  1621.  "Recommended 
Practice  for  Bulk  Liquid  Stock  Control  at 
Retail  Outlets"  and  NFPA  30  provide  further 
guidance  on  the  matter  of  spill  and  overflU 
control. 

(b)  All  new  UST  systems,  as  well  as 
all  existing  UST  systems  using  a  method 
of  external  release  detection  specified 
under  §  280.41(d)  through  [T]  or  (i),  must 
use  one  or  more  of  the  following  spill  or 
overfill  prevention  devices: 

(1)  A  sensor  for  measuring  the  level  of 
product  in  the  tank,  equipped  with  an 
audible  or  visual  alarm  that  is  triggered 
when  the  tank  is  95%  full; 

(2)  A  device  designed  to  cause  flow 
into  the  tank  to  shut  off  automatically 
when  the  tank  is  95%  full; 


(3)  A  spill  catchment  basin  anxmd  the 
fill  pipe  large  enough  to  contain  the 
volume  of  the  hose;  or 

(4)  An  equivalent  device  designed  to 
prevent  releases  due  to  spills  and 
overfills  that  has  been  approved  by  the 
implementing  agency. 

(c)  All  owners  and  operators  of 
existing  UST  systems  must  use  one  or 
more  of  the  spill  or  overfill  prevention 
devices  specified  in  paragraph  (b)  for 
each  tank  no  later  than  (insert  date  10 
years  from  the  effective  date  of  the  final 
regulations). 

S  280l31    Operation  and  mainlananc*  of 
corroaton  protection. 

All  owners  and  operators  of  steel  UST 
systems  with  corrosion  protection  must 
comply  with  the  following  requirements 
to  assure  that  releases  due  to  corrosion 
are  prevented  for  as  long  as  the  UST 
system  is  used  to  store  regulated 
substances: 

(a)  All  corrosion  protection  systems 
must  be  operated  and  maintained  to 
continuously  provide  corrosion 
protection  to  the  metal  components  of 
the  UST  system. 

(b)  All  UST  systems  equipped  with 
cathodic  protection  systems  must  be 
inspected  by  an  independent  corrosion 
expert  in  accOTdance  with  the  following 
minimimi  inspection  schedule: 

(1)  The  proper  operation  of  field 
installed  cathodic  protection  systems 
must  be  tested  within  six  monUis  of 
installation  and  at  least  aimually 
thereafter 

(2)  The  proper  operation  of  factory 
installed  cathodic  protection  systems 
must  be  tested  within  six  months  of 
instaUation  and  at  least  every  five  years 
thereafter  or 

(3)  All  sources  of  impressed  current 
must  be  inspected  and/or  tested,  as 
appropriate,  at  least  annually. 

(c)  All  UST  systems  with  impressed 
current  cathodic  protection  systems 
must  also  be  inspected  every  sixty  days 
to  ensure  the  equipment  is  nmning 
property. 

(d)  For  all  UST  systems  using 
corrosion  protection  measures,  records 
must  be  maintained  (in  accordance  with 
S  280.34]  of  the  operation  of  these 
systems  capable  of  demonstrating 
compliance  with  the  performance 
standards  in  this  section.  These  records 
must  provide  the  following: 

(1)  The  results  of  the  last  three 
inspections  required  on  a  bi-monthly 
basis; 

(2]  The  results  of  testing  from  the  last 
two  service  checks  required  annually; 
and 
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(3)  The  results  of  the  last  service 
check  if  required  less  frequently  than  on 
an  annual  basis. 

(e]  One  or  more  of  the  following 
criteria  must  be  used  in  performing  such 
tests  as  required  in  the  paragraph  (b)  of 
this  section  to  determine  that  cathodic 
protection  is  adequate: 

(1)  A  negative  (cathodic)  potential  of 
at  least  0.85  volts  as  measured  between 
the  structure  and  a  saturated  copper- 
copper-sulfate  (CU-CU-SO4]  reference 
electrode  contacting  the  soil;  or 

(2)  A  negative  (cathodic  potential) 
shift  of  at  least  300  mv  as  measured 
between  the  structure  and  a  CU-CU-SO4 
reference  electrode  contacting  the  soil. 
This  shift  is  the  difference  between  the 
unprotected  potential  and  the  potential 
with  the  protective  current  applied;  or 

(3)  A  negative  (cathodic)  polarization 
potential  shift  of  at  least  100  inv  as 
measured  between  the  structure  and  a 
CU-CU-SO4  reference  electrode 
contacting  the  soil.  This  shift  is  the 
polarization  decay  which  is  determined 
immediately  after  the  protective  current 
is  interrupted. 

(f)  All  UST  system  owners  and 
operators  of  new  underground  tanks  and 
connected  piping  must  certify 
compliance  with  corrosion  protection 
requirements  on  the  notification  form 
submitted  pursuant  to  S  280.22. 

9  280.32    Compatibility. 

Owners  and  operators  must  use  an 
UST  system  made  of  or  lined  with 
materials  that  are  compatible  with  the 
substance  stored  in  such  system. 

§  280.33    Repairs  allowed. 

(a)  A  tank  may  be  repaired  and 
relined  if  the  owner  and  operator 
receives  a  certification  in  writing  either 
by  the  person  performing  the  repairs  or 
an  independent  registered  professional 
engineer,  that: 

(1)  The  vacuum  test  required  in 
paragraph  (d)  of  this  section  was 
conducted  and  was  held  with  no 
adverse  impacts  on  the  relined  material 
as  determined  by  an  internal  inspection. 

(2)  The  lining  material  is  compatible 
with  the  regulated  substance  stored; 

(3)  The  tank  was  inspected  internally 
and  ultrasonicaily  tested  and 
determined  to  be  structurally  sound;  and 

(4)  The  tank  has  not  been  repaired  or 
relined  previously. 

Note. — The  lining/repair  procedures 
described  in  API  1631  may  be  used  as 
guidelines  for  compliance  with  paragraph  (a) 
of  this  section: 

(b)  All  steel  tanks  with  corrosion 
holes  that  are  subsequently  repaired 
must  be  retrofitted  with  a  cathodic 
protection  system  that  is  designed  by  an 
independent  corrosion  expert  and 


operated  and  maintained  in  accordance 
with  S  280.31. 

(c)  Repairs  to  fiberglass  reinforced 
plastic  tanks  may  be  made  only  by  the 
manufacturer's  authorized 
representatives. 

(d)  A  vacuum  test  (at  5.3  in.  Hg]  must 
be  performed  on  the  tank  by  the  tank 
repairer  after  the  repair/relining  is 
completed  and  before  the  UST  system  is 
put  back  into  service. 

(e)  The  owner  and  operator  may  not 
repair  holes  in  piping  and  fittings,  but 
must  replace  any  piece  of  such  piping  or 
fittings  from  which  a  release  has 
occurred.  Replacement  piping  and 
fittings  must  meet  the  requirements  of 

S  280.20(b)  and  (c),  and  I  280.32.  Loose 
fittings  and  joints  in  piping  that  have 
been  tightened  to  eliminate  leakage  may 
be  put  back  into  service. 

(f)  The  owner  and  operator  must  have 
a  tank  tightness  test  (in  accordance  with 
S  280.41(c)(1))  performed  within  one 
year  of  die  repair  of  all  UST  systems 
that  are  without  interstitial  monitoring 
or  other  release  detection  that  is 
sampled  at  least  every  30  days. 

(g)  All  UST  system  ovsmers  and 
operators  with  a  repaired  tank  must 
maintain  records  capable  of 
demonstrating  compliance  with 
requirements  of  this  section  for  the 
remaining  operating  life  of  the  UST 
system.  A  signed  certification  in 
accordance  with  paragraph  (a)  of  this 
section  and  a  record  of  the  results  of  all 
performance  tests  required  under  this 
section  would  satisfy  this  requirement. 

9  280^    Maintenance  and  availability  of 
recorda. 

All  UST  system  owners  and  operators 
shall  cooperate  fully  with  inspections, 
monitoring,  and  testing  conducted  by  the 
implementing  agency,  as  well  as 
requests  for  document  submission, 
testing,  and  monitoring  by  the  owner  or 
operator  pursuant  to  section  9005  of 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act.  as  amended.  All 
records  required  in  this  part  must  be 
maintained: 

(a)  On-site  and  be  immediately 
available  for  inspection;  or 

(b)  At  a  readily  available  alternative 
site  and  be  provided  for  inspection 
within  24  hours  to  the  implementing 
agency. 

Subpart  D— Release  Detection 

9  280.40    General  requlrementa  for  all  UST 
systema. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  all  owners  and  operators  of  new 
and  existing  UST  systems  must  provide 
a  method,  or  combination  of  methods,  of 
release  detection  that  is: 


(1)  Capable  of  detecting  a  release 
from  any  portion  of  the  UST  system; 

(2)  Installed,  calibrated,  operated,  and 
maintained  in  accordance  with  the 
manufacturer's  instructions,  including 
routine  maintenance  and  service  checks 
for  operability  or  running  condition; 

(3)  Capable  of  meeting  the 
performance  requirements  for  that 
method  in  S  280.41,  with  any 
performance  claims  and  their  maimer  of 
determination  described  in  writing  by 
the  equipment  manufacturer  or  installer 

(4)  Sampled,  tested,  or  checked  for 
releases  at  a  minimum  frequency  of  at 
least  once  every  30  days,  except  as 
provided  for  tank  testing  in 

S  280.41(c)(1). 

(b)  If  a  method  is  planned  for    ' 
detecting  releases  outside  of  the  tank, 
the  owner  or  operator  must  perform  a 
site  assessment  prior  to  installation  of 
the  detection  system  to  assure 
compliance  with  the  requirements  in 

9  280.41  (d)  du-ough  (f)  or  (i). 

(c)  All  existing  UST  systems  must 
comply  with  the  release  detection 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section  and  9  280.41  according  to 
the  following  schedule: 

(1)  For  any  existing  UST  system  that 
is  not  protected  from  corrosion  and  not 
constructed  of  non-corrodible  materials: 
no  later  than  (insert  date  three  years 
after  the  effective  date  of  the  final 
regulations). 

(2)  For  any  existing  UST  system  that 
is  protected  from  corrosion  or 
constructed  of  non-corrodible  materials: 
no  later  than  (insert  date  five  years  after 
the  effective  date  of  final  regulations). 

(3)  Any  existing  UST  system  that 
cannot  apply  a  method  of  release 
detection  that  complies  with  paragraphs 

(a)  and  (b)  of  this  section  and  9  280.41 
must  permanently  close  in  accordance 
with  9  280.80  within  (insert  date  3  years 
after  the  effective  date  of  the  final 
regulations)  if  the  UST  system  is  not 
protected  from  corrosion  or  not 
constructed  of  non-corrodible  materials, 
or  within  (insert  date  5  years  after  the 
effective  date  of  the  regulation)  if  the 
UST  system  is  protected  from  corrosion 
or  constructed  of  non-corrodible 
materials. 

9  280.41    Requirements  for  new  UST 
aystema. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  each  owner  and 
operator  of  a  new  UST  system  must  use 
one  of  the  following  release  detection 
methods  specified  in  paragraphs  (c) 
through  (i)  of  this  section  in  accordance 
with  the  requirements  listed  for  each 
method,  and  must  specify  the  method  of 
release  detection  to  be  used  on  a 
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notification  form  in  accordance  with 
§  280.22  within  30  days  of  bringing  the 
tank  into  use. 

(b)  Each  owner  and  operator  of  a  new 
hazardous  substance  UST  system  must 
use  the  method  specified  in  paragraph 
(h]  of  this  section  unless  the  owner  or 
operator  has  demonstrated  compliance 
with  another  method  specified  in  this 
section,  along  with  the  requirements  of 

§  280.40,  and  has  received  approval  from 
the  implementing  agency. 

(1)  The  implementing  agency  must  be 
notified  in  writing  by  the  owner  and 
operator  of  the  intention  to  conduct  and 
submit  a  demonstration  for  a  variance. 

(2)  The  notification  of  the 
implementing  agency  in  paragraph  (a)(1) 
of  this  section  must: 

(i)  Describe  the  steps  for  conducting 
the  demonstration  and  the  time  table  for 
completing  them;  and 

(ii)  Address  how  each  of  the  general 
requirements  in  §  280.40(a),  as  well  as 
the  requirements  in  5  280.41  (c)  through 
(g)  for  the  release  detection  method  that 
is  selected  (or  is  being  compared  to), 
will  be  met  at  the  site. 

(c)  A  combination  of  tank  system 
tightness  testing  and  product  inventory 
reconciliation  (or  another  test  of 
equivalent  performance)  may  be  used, 
but  only  if: 

(1)  Except  as  provided  under 
paragraph  (c)(3)  of  this  section,  the 
tightness  test  method(s)  is  conducted 
semi-annually  and  is  capable  of 
detecting  a  0.1  gallon  per  hour  leak  rate 
with  a  probability  of  detection  of  0.99 
and  a  probability  of  false  alarm  of  0.01 
from  any  portion  of  the  UST  system:  and 

(2)  Inventory  reconciliation  (or 
another  test  of  equivalent  performance) 
is  conducted  weekly  to  detect  a  release 
of  at  least  5  percent  of  flow-through  on  a 
weekly  basis,  and  monthly  to  detect  a 
release  of  at  least  0.5  percent  of  flow- 
through  on  a  monthly  basis  in  the 
following  manner 

(i)  Inventory  volume  measurements 
for  regulated  substance  inputs, 
withdrawals,  and  the  amount  still 
remaining  in  the  tank  are  recorded  each 
operating  day; 

(ii)  The  equipment  used  is  capable  of 
measuring  the  level  of  product  over  the 
full  range  of  the  tank's  height  to  the 
nearest  V^  of  an  inch; 

(iii)  The  regulated  substance  inputs 
are  reconciled  with  delivery  receipts  by 
measurement  of  the  tank  inventory 
volume  prior  to  and  after  dehvery; 

(iv)  Deliveries  are  made  throuj^  a 
drop  tube  that  extends  to  within  one 
foot  of  the  tank  bottom; 

(v)  Product  dispensing  is  metered  and 
recorded  within  an  accuracy  of  5  aibic 
inches  for  ever/  5  gallons  of  product 
withdrawn;  and 


(vi)  The  measurement  of  any  water 
level  in  the  bottom  of  the  tank  is  made 
to  the  nearest  V^  of  an  inch  at  least  once 
a  month  when  any  portion  of  the  tank  is 
located  within  the  water  table. 

Note. — Practiceg  described  in  the  American 
Petroleum  Institute  (API)  Publication  1621, 
"Recommended  Practice  for  Bulk  Liquid 
Stock  Control  at  Retail  Outlets,"  may  be 
used,  where  applicable  as  guidelines  in 
meeting  the  requirement  of  paragraph  (c)(2) 
of  this  section. 

(3)  At  existing  tank  systems,  prior  to 
(insert  date  10  years  after  the  effective 
date  of  the  final  regulations),  the 
tightness  test  must  be  conducted  no  less 
often  than  every  five  years  for  steel  UST 
systems  protected  from  corrosion  or 
constructed  of  non-corrodible  materials, 
and  no  less  often  than  every  three  years 
for  all  other  UST  systems. 

(d)  Testing  or  monitoring  for  vapors 
within  the  soil  gas  of  the  excavation 
area  may  be  used,  but  only  if: 

(1)  The  materials  used  as  backfill  are 
sufficiently  porous  (e.g.,  gravel,  sand, 
crushed  rock)  to  readily  allow  diffusion 
of  vapors  from  releases  into  the 
excavation  area; 

(2)  The  stored  regulated  substance  is 
sufficiently  volatile  (e.g.,  gasoline)  to 
result  in  a  vapor  level  that  is  detectable 
by  the  monitoring  devices  located  in  the 
excavation  area  in  the  event  of  a  release 
from  the  UST  system; 

(3)  The  measurement  of  vapors  by  the 
monitoring  device  is  not  rendered 
inoperative  by  the  ground  water, 
rainfall,  or  soil  moisture  so  that  a 
release  could  go  undetected  for  more 
than  30  days; 

(4)  The  level  of  background 
contamination  in  the  excavation  area 
will  not  interfere  with  detection  of 
releases  from  the  UST  system  and,  when 
measured  in  the  soil  gas,  is  no  greater 
than  500  ppm  of  total  hydrocarbons; 

(5)  The  vapor  monitors  are  designed 
and  operated  to  allow  the  threshold 
level  to  be  preset  specifically  for  the 
type  of  regulated  substance  stored  in  the 
tank  system  and  are  capable  of 
detecting  any  significant  increase  in 
concentration  of  total  hydrocarbons 
above  background  levels; 

(6)  In  the  UST  excavation  area,  the 
site  is  assessed  to  assure  compliance 
with  the  requirements  in  paragraphs  (d) 
(1)  through  (5)  of  this  section  and  to 
establish  the  number  and  positioning  of 
monitoring  wells  that  will  detect 
releases  within  the  excavation  area 
from  any  portion  of  the  UST  system;  and 

(7)  Monitoring  wells  are  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tampering. 

(e)  Testing  or  monitoring  for  liquids  on 
the  ground  water  can  be  used,  but  only 
if: 


(1)  The  regulated  substance  stored  is 
inuniscible  in  water  and  has  a  specific 
gravity  of  less  than  one; 

(2)  Ground  water  is  never  more  than 
20  feet  from  the  ground  surface  and  the 
hydraulic  conductivity  of  the  soil(8) 
between  the  UST  system  and  the 
monitoring  wells  or  devices  is  not  less 
than  0.01  cm/sec  (e.g.,  the  soil  should 
consist  of  gravels,  coarse  to  medium 
sands,  course  silts  or  other  permeable 
materials); 

(3)  All  the  monitoring  wells  or  devices 
intercept  the  excavation  area  and  the 
continuous  monitoring  devices  or 
manual  methods  that  are  used  are  able 
to  detect  the  presence  of  at  least  Vfe  of 
an  inch  of  free  product  on  top  of  the 
ground  water  in  the  monitoring  wells; 

(4)  Within  and  immediately  below  the 
UST  system  excavation  area,  the  site  is 
assessed  to  ensure  that  the  number  and 
positioning  of  the  monitoring  wells  or 
devices  in  the  excavation  area  will 
detect  releases  from  any  portion  of  the 
UST  system;  and 

(5)  Monitoring  wells  are  clearly 
marked  and  secured  to  avoid 
imauthorized  access  and  tampering. 

(f)  Testing  or  monitoring  for  liquids 
using  at  least  one  monitoring  well  or 
device  in  the  unsaturated  zone  between 
the  UST  system  and  an  impermeable 
barrier  immediately  below  it  may  be 
used,  but  only  if: 

(1)  The  barrier  underneath  the  UST 
system  consists  of  either  native  soils  or 
artificially-constructed  material  that  is 
sufficiently  thick  and  impermeable  (at 
least  10-6  cm/sec)  to  permit  interception 
and  detection  of  a  release  bom  the  UST 
system; 

(2)  The  barrier  is  designed  to  intercept 
any  release  from  the  UST  system  and 
ensure  its  detection  by  the  monitoring 
well  or  device; 

(3)  The  barrier  is  compatible  with  the 
regulated  substance  stored  so  that  a 
release  from  the  UST  system  will  not 
cause  deterioration  of  the  barrier; 

(4)  The  ground  water,  soil  moisture,  or 
rainfall  wUl  not  render  the  testing  or 
sampling  method  diat  is  used 
inoperative  so  that  a  release  could  go 
imdetected  for  more  than  30  days; 

(5)  The  site  is  assessed  to  ensure  that 
the  interception  barrier  is  always  above 
the  ground  water  and  the  UST  system  is 
not  in  a  twenty-five  year  flood  plain, 
unless  the  barrier  and  monitor  designs 
are  intended  for  uue  under  such 
conditions;  and 

(6)  Monitoring  wells  arc  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tampering. 

(g)  Equipment  for  automatic  in-tank 
monitoring  that  tests  for  the  loss  of 
product  and  conducts  automatic 
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inventory  reconciliation  may  be  used, 
but  only  if: 

(1)  The  automatic  prodnct  level 
monitor  test  is  conducted  at  a  nrinunnm 
freqaency  of  at  least  once  every  30  days 
when  the  tank  is  at  least  eighty  percent 
full,  and  n  capable  of  detecting  0.2 
gallon  per  hour  leak  rate  with  a 
probability  of  detection  of  0.99  and  a 
probability  of  false  alarm  of  0.01;  and 

(2)  Automatic  inventory  reconciliation 
(or  another  test  of  equivalent 
performance)  is  conducted  in 
accordance  with  the  requirements  of 

§  2aa4i(cM2). 

(h)  Interstitial  monitoring  between  the 
UST  system  and  a  secondary  barrier 
immediately  around  it  may  be  used,  but 
only  if: 

(1)  The  secondary  barrier  is  designed, 
constructed  and  installed  to  ensure 
detection  of  any  release  horn  the  UST 
sjrstem  so  that  corrective  action  can  be 
taken  in  accordance  with  Subpart  F  and 
G. 

Note. — ^The  provi«ion8  outlined  in  the  Steel 
Tank  Institute's  (STI)  "Standard  for  Dual 
Wall  Undefground  Storage  Tanks"  may  be 
used  as  guidelines  for  aspects  of  the  design 
and  construction  of  underground  steel 
douWe-walled  tanks. 

(2)  For  double-walled  UST  sjrstems, 
the  sampling  or  testing  method  is 
capable  of  detecting  a  release  through 
the  inner  wall; 

(3)  For  UST  systems  with  a  secondary 
barrier  within  the  excavation  area,  the 
sampling  or  testing  method  used  is 
capable  of  detecting  any  release  within 
the  area  between  the  UST  sjrstem  and 
the  secondary  barrier 

(i)  The  secondary  barrier  around  the 
UST  system  consists  of  native  soils  or 
artifically-constnicted  material  that  is 
sufficiently  thick  and  impermeable  (at 
least  10^  cm/sec)  to  permit  containment 
and  detection  of  a  release; 

(ii)  The  liner  or  barrier  is  compatible 
with  the  regulated  substance  stored  so 
that  a  release  from  the  UST  system  will 
not  cause  a  deterioration  of  the  barrier 

(iii)  The  ground  water,  soil  moisture  or 
rainfall  will  not  render  the  testing  or 
sampling  method  that  is  used 
inoperative  so  that  a  release  could  go 
undetected  for  more  than  30  days; 

(iv)  The  site  is  assessed  to  ensure  that 
the  secondary  barrier  is  always  above 
the  ground  water  and  not  in  a  25-year 
flood  plain,  unless  the  barrier  and 
monitoring  designs  are  for  use  under 
such  conditions;  and 

(v)  Monitoring  wells  are  clearly 
marked  and  secured  to  avoid 
unauthorized  access  and  tampering. 

(4)  For  tanks  with  an  internally-fitted 
liner,  an  automated  device  can  detect  a 
release  t)etween  the  tnner  wall  of  the 


tank  and  the  liner,  and  the  liner  is 
compatible  with  the  substance  stored. 

p)  Any  other  type  of  release  detection 
metfiod,  or  combination  of  methods,  can 
be  used  if  it  has  been  approved  by  the 
implementing  agency.  The  implementing 
agency  may  approve  such  method  if  the 
owner  and  operator  can  demonstrate 
that  the  method  is  capable  of  detecting  a 
release  before  it  migrates  beyond  the 
excavation  area  as  well  as  any  of  the 
methods  allowed  in  paragraphs  (c) 
through  (h)  of  this  section.  If  approved, 
the  agency  may  impose  any  conditions 
on  the  use  of  the  method  that  are 
necessary  to  protect  human  health  and 
the  environment 

§  2B0.42    AcMWonai  requlrsiiMnta  tar 


(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  owner  and 
operator  of  a  new  UST  system  must 
have  release  detection  for  the 
underground  piping  connected  to  each 
tank  that  meets  the  requirements  in 
§S  280.40  and  280.41. 

(b)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  owners 
and  operators  of  new  UST  systems  with 
underground  piping  that  conveys  a 
regulated  substance  imder  pressure 
must  also  use  a  method  of  continuous 
release  detection  for  such  piping  that  is 
capable  of  automatically  detecting  and 
shutting  off  a  release  of  at  least  2 
gallons  per  hour,  unless  the  piping  is 
provided  with: 

(1)  Interstitial  monitoring  in 
accordance  with  S  280.41(h);  or 

(2)  Continuous  monitoring  in 
accordance  with  {  280.41  (d)  through  (f) 
or{i}. 

(c)  Owners  and  operators  of  new 
petroleum  UST  systems  with 
underground  piping  that  conveys 
petroleum  under  suction  need  not 
comply  with  the  requirements  in 
Si  280.40  and  28a41  provided  that: 

(1)  The  below-grade  piping  operates  at 
less  than  atmospheric  pressure; 

(2)  The  piping  is  sloped  such  that  the 
contents  of  the  pipe  will  drain  back  into 
the  storage  tank  if  the  suction  is 
released: 

(3)  Only  one  check  valve  is  included 
in  each  suction  line; 

(4)  The  check  valve  is  located  directly 
below,  and  as  close  as  practical  to,  the 
suction  pump; 

(5)  The  suction  piping  run  is  installed 
with  a  minimum  slope  of  2  percent  back 
to  the  connecting  tank;  and 

(6)  the  piping  run  does  not  have  a  foot 
valve  that  'naintains  regulated 
stibstance*  in  the  pipe  for  the  purpose  of 
priming  the  pump. 


§  280.43    Recordkeeping. 

All  UST  system  owners  and  operators 
must  maintain  records  in  accordance 
with  S  280.34  demonstrating  compliance 
with  all  applicable  requirements  erf  this 
Subpart  These  records  must  include  the 
following: 

(a)  All  written  performance  claims 
pertaining  to  any  release  detection 
system  u»ed.  and  the  manner  in  which 
these  claiHis  have  been  (ustified  or 
tested  by  the  equipment  manufacturer  or 
installer,  must  be  maintained  for  Gve 
years  from  the  date  of  installation; 

(b)  The  results  of  any  sampling, 
testing  or  monitoring  must  be 
maintained  for  at  least  one  year,  except 
that  the  results  of  tank  tightness  testing 
conducted  in  accordance  with 

S  280.41(c)(1)  must  be  retained  until  the 
next  test  is  conducted  as  required  under 
that  Subsection;  and 

(c)  Written  documentation  of  all 
calibration,  maintenance  and  repair  of 
release  detection  equipment  must  be 
maintained  for  at  least  one  year  after 
the  servicing  work  is  completed. 

Subpart  E— Release  Reporting  and 
Investigation 

§  280.50    Reporting  of  suspected  releases 
and  spHlft. 

(a)  Suspected  releases  requiring 
reporting.  All  UST  owners  and 
operators  must  report  within  24  hours  to 
the  implementing  agency  any  of  the 
following  conditions: 

(1)  Test  sampling,  or  monitoring 
results  bom  a  release  detection  method 
speci&ed  under  §  280.41  that  indicate  a 
release  may  have  occurred. 

(2)  Unusual  operating  conditions  such 
as  the  erratic  behavior  of  product 
dispensing  equipment  the  sudden  loss 
of  product  from  the  UST  system,  an 
unexplained  presence  of  water  in  the 
tank,  or  the  physical  presence  of  the 
regulated  substance  or  an  unusual  level 
of  vapors  on  the  site  that  are  of 
unkno%vn  origin; 

(3)  Impacts  in  the  surrounding  area, 
such  as  evidence  of  regulated 
substances  or  resulting  vapors  in  soils, 
basements,  sewer  and  utility  lines,  and 
nearby  s\irface  water;  and 

(4)  An  indication  from  a  gas 
chromatography  or  equivalent  method 
that  there  is  a  concentration  of  at  least 
100  parts  per  million  of  total 
hydrocarbons  in  a  soil  sample. 

(b)  Spill  and  overfill  reporting.  Any 
spill  or  overfill  of  a  regulated  substance 
that  exceeds  its  reportable  quantity 
under  CERCLA  (40  CFR  302)  and  any 
spill  or  overfill  of  petroleum  that 
exceeds  25  gallons  or  causes  a  sheen  on 
surface  water  shall  be  reported  to  the 
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implementing  agency  within  24  hours. 
Any  spill  or  overfill  of  petroleum  of  25 
gallons  or  less  must  be  contained  and 
cleaned  up  immediately,  and  if  such 
clean  up  cannot  be  accomplished  within 
24  hours,  the  implementing  agency  must 
be  notified  within  24  hours. 

Note. — A  release  of  a  hazardous  substance 
equal  to  or  in  excess  of  its  reportable 
quantity  must  also  be  reported  to  the 
National  Response  Center  immediately  (not 
within  24  hours)  under  CERCLA  Section  103. 
These  reporting  provisions  (under  CERCLA 
and  RCRA  Subtitle  I)  do  not  relieve  the 
owner  or  operator  of  responsibility  to  take 
corrective  action  as  necessary  to  protect 
human  health  and  the  environment,  including 
containment  and  clean-up  of  spills  that  are 
not  required  to  be  reported. 

§  280.51    Release  Investigation  and 
confirmation. 

(a)  Unless  corrective  action  is 
initiated  by  the  owner  or  operator  under 
Subparts  F  and  G.  or  is  otherwise 
directed  by  the  implementing  agency,  all 
suspected  releases  requiring  reporting 
under  §  280.50  (a)(1),  (a)(2).  or  (a)(4) 
must  be  immediately  investigated  by  the 
owner  or  operator  using  one  of  the 
following  applicable  procedures  of  this 
section.  Confirmation  of  a  release  by 
one  of  these  methods  will  require  the 
owner  and  operator  to  comply  with  the 
requirements  for  corrective  action  under 
Subparts  F  and  G. 

(1)  A  site-specific  investigation,  under 
the  direction  of  the  implementing 
agency,  of  the  suspected  release 
incident  to  determine  if  a  release  has 
occurred  and  reached  soils  outside  of 
the  excavation  zone  or  ground  water; 

(2)  In  the  case  of  an  UST  system 
having  secondary  containment,  an 
investigation  of  a  possible  release  into 
the  interstitial  area  between  the  UST 
and  the  secondary  barrier  using 
procedures  that  will  determine  if  the 
interstitial  monitoring  is  working 
properly: 

(3)  In  the  case  of  a  failed  tank  or 
piping  tightness  test,  an  investigation  in 
the  following  manner 

(i)  A  check  of  inventory  records  to 
detect  a  discrepancy  that  indicates  a 
release  may  have  occurred  in 
accordance  with  the  requirements  in 
§  280.41(c)(2); 

(ii)  Isolation  from  the  tank  and 
retesting  of  the  piping  within  seven  days 
of  the  initial  reporting  to  the 
implementing  agency  to  determine  if  a 
release  may  have  occurred  in 
accordance  with  the  requirements  in 
§  280.41(c)(1); 

(iii)  Isolation  from  the  piping  and 
retesting  of  the  tank  within  seven  days 
of  the  initial  reporting  to  the 
implementing  agency  to  determine  if  a 
release  may  have  occurred  in 


accordance  with  the  requirements  in 
§  280.41(c)(1),  (after  the  top  of  the  tank 
has  been  excavated  and  all  loose  fitting, 
vent  pipe?  or  other  equipment  has  been 
checked,  replaced  or  tightened);  and 

(iv)  Analysis  of  soil  core  samples  for 
hydrocarbon  and/or  chemical 
contamination  in  the  unsaturated  zone 
under  the  UST  system. 

(4)  In  the  case  of  a  discrepancy  during 
inventory  reconciliation  in  accordance 
with  §  280.41(c)(2),  or  any  other 
suspected  release,  an  investigation 
conducted  in  the  following  manner: 

(i)  A  tightness  test  of  the  tanks  and 
piping  that  is  conducted  within  seven 
days  of  the  initial  reporting  to  the 
implementing  agency  to  determine  if  a 
release  may  have  occurred  in 
accordance  with  the  requirements  in 
§  280.41(c)(1):  and 

(ii)  Analysis  of  soil  core  samples  for 
hydrocarbon  and/or  chemical 
contamination  in  the  unsaturated  zone 
under  the  UST  system. 

(5)  Any  other  investigation  procedure 
that  is  no  less  stringent  than  any  of  the 
procedures  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section  and  is  approved  for 
that  UST  system  by  the  implementing 
agency. 

§  280.52    Off-site  impacts  and  source 
Investigatloa 

As  required  by  the  implementing 
agency,  all  suspected  releases  requiring 
reporting  under  §  280.50(a)(3)  must  be 
investigated  and  confirmed  or  disproved 
by  the  owner  and  operator  to  establish 
whether  corrective  action  requirements 
must  be  followed  under  Subparts  F  and 
G.  When  a  release  of  a  regulated 
substance  is  suspected,  the 
implementing  agency  may  require  the 
owner  or  operator  to  test  the  tanks  and 
piping  for  tightness  or  structural 
soundness,  or  require  a  site 
investigation  to  ascertain  the  location, 
magnitude,  and  effect  of  the  leaking  UST 
system. 

Subpart  F— Corrective  Action  for  UST 
Systems  Containing  Petroieum 

§280.60    General. 

Each  owner  and  operator  of  an  UST 
system  containing  petroleum  shall,  in 
response  to  a  suspected  or  confirmed 
release  from  the  UST  system,  comply 
with  the  requirements  of  this  subpart. 
These  requirements  apply  to  all  UST 
systems  containing  petroleum  except 
USTs  excluded  under  \  280.10(b]. 

S  280.61    Initial  abatement  requirentents 
and  procedures. 

(a)  Upon  confirmation  of  an  actual 
release  in  accordance  with  Subpart  E  or 
discovery  of  a  release  in  any  other 
manner,  the  owners  and  operators  shall: 


(1)  Report  the  release  to  the 
implementing  agency  within  24  hours  in 
accordance  with  S  280.50; 

(2)  Stop  any  further  release  from  the 
UST  system; 

(3)  Mitigate  fire  and  safety  hazards: 

(4)  Remove  and  properly  dispose  of 
visibly  contaminated  soil  from  the 
excavation  zone; 

(5)  Report  initial  corrective  action 
taken,  including  a  verification  of  tank 
repair  or  closure  if  appropriate,  to  the 
implementing  agency  within  20  days  of 
confirmation  or  discovery  of  the  release; 
and 

(6)  Conduct  an  investigation  to 
determine  the  possible  presence  of  free 
product  and  initiate  free  product 
removal  as  soon  as  practicable. 

(b)  The  owmers  and  operators  must 
assemble  from  investigations  of  the  site 
and  the  release,  or  from  other  sources 
(e.g..  USGS  maps,  state  and  local 
agencies,  SCS  soil  maps),  such 
information  as  deemed  necessary  by  the 
implementing  agency  for  completing  the 
corrective  action  measures  required  in 
paragraph  (a)  of  this  section.  This 
information  may  include,  but  is  not 
necessarily  limited  to,  the  following: 

(1)  Data  on  the  nature  and  estimated 
quantity  of  the  release; 

(2)  Data  from  surface  and  subsurface 
soil  sampling  and  analyses: 

(3)  Data  from  ground  water  and/or 
surface  water  sampling  and  analyses: 
and 

(4)  Data  from  available  sources  and/ 
or  site  investigations  concerning 
surrounding  populations,  water  quality 
and  use,  well  locations,  subsurface  soil 
conditions,  climatological  conditions, 
and  land  usage. 

(c)  The  information  collected  by  the 
owners  and  operators  during  the  course 
of  the  investigation  under 
paragraph(a)(6)  of  this  section  must  be 
submitted  to  the  implementing  agency 
according  to  the  schedule  established  by 
the  implementing  agency  under  §  280.63. 
The  implementing  agency  may  request 
the  collection  and  submission  of 
additional  information  and/or  a 
corrective  action  plan  for  additional  soil 
and/or  ground  water  cleanup. 

§  280.62    Free  product  removal. 

At  sites  where  an  owner  or  operator's 
investigations  under  §  280.61(a)(6) 
indicate  the  presence  of  free  product, 
the  owner  or  operator  must  remove  free 
floating  product  to  the  maximum  extent 
practicable  while  continuing,  as 
necessary,  any  actions  initiated  under 
S  280.61,  and  while  preparing  for 
subsequent  actions  required  under 
§  280.63.  In  meeting  the  requirements  of 
this  section,  the  owner  or  operator  shall: 
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(a)  Conduct  free  product  recovery  in 
such  a  manner  that  such  actions  do  not 
spread  contamination  into  previously 
uncontaminated  areas  through  untreated 
discharge  or  improper  disposal 
techniques, 

(b)  Handle  any  flammable  products  in 
a  safe  and  competent  manner  to  prevent 
fires  or  explosions, 

(c)  Unless  directed  to  do  otherwise  by 
the  implementing  agency,  prepare  and 
submit,  within  30  days,  a  free  product 
removal  report  to  the  implementing 
agency  that  provides  at  least  the 
following  information: 

(1)  The  name  of  the  person(s] 
responsible  for  implementing  the  plan; 

(2)  The  estimated  quantity  and  type  of 
product  on  site  and  the  product 
thickness  in  wells,  boreholes,  and 
excavations: 

(3)  Details  of  the  product  recovery 
system; 

(4)  Whether  any  discharge  will  take 
place  on  or  off  site  during  the  recovery 
operation: 

(5)  The  type  of  treatment  and 
expected  effluent  quality  from  any 
discharge;  and 

(6]  The  disposition  of  the  recovered 
product. 

§280.63    Additional  tits  invMtlgatlon. 

(a)  Whenever  an  investigation  under 
§  280.61(b)  indicates  that  there  may  be 
additional  remaining  soil  contamination 
from  the  release,  or  a  removal  in 
compliance  with  §  280.61(a)(4)  indicates 
that  the  released  product  or  product 
from  contaminated  soil  may  have 
reached  ground  water,  or  as  directed  by 
the  implemennng  agency,  the  owners 
and  operators  shall: 

(1)  Conduct  additional  investigations 
of  the  release,  the  release  site,  and  the 
surrounding  area  possibly  affected  by 
the  release,  to  determine  the  full  extent 
and  location  of  soils  contaminated  by 
the  release:  and 

(2)  Conduct  additional  investigations 
of  the  release,  the  release  site,  and  the 
surrounding  area  possibly  affected  by 
the  release  lu  determine  the  presence  of 
dissolved  contamination  due  to  the 
release  in  ttie  ground  water. 

(b)  The  information  collected  by  the 
owners  and  operators  during  the  course 
of  the  invesriga  (ions  under  paragraph  (a) 
of  this  section  must  be  submitted  in 
accordance  wnti  a  schedule  established 
by  the  implementing  agency. 

(c)  The  impJeinenting  agency  may 
request  the  submission  of  a  correcUve 
action  plan  for  additional  soil  and/or 
ground-wai»T  cleanup. 

§  280.64    Soli  and  groand-watM'  c<*an-iip. 

(a)  Owners  dad  operators  required  by 
the  implemennng  agency  under  {  280.61 


(b)  or  (c)  or  S  28a63(c)  to  develop  and 
submit  a  corrective  action  plan  for 
responding  to  any  contaminated  soils  or 
ground  water  shall  submit  such  a  plan 
according  to  a  schedule  established  by 
the  implementing  agency. 

(b)  The  implementing  agency  shall 
approve  the  corrective  action  plan  only 
if  it  assures  that  implementation  of  the 
plan  will  provide  adequate  protection  of 
human  health,  safety,  and  the 
environment.  In  making  this 
determination,  the  implementing  agency 
shall  consider. 

(1)  The  physical  and  chemical 
characteristics  of  the  regulated 
substance,  including  its  toxicity, 
persistence,  and  potential  for  migration: 

(2)  The  hydrogeologic  characteristics 
of  the  facility  and  the  surrounding  land: 

(3)  The  proximity,  quality,  and  current 
and  future  uses  of  ground  water 

(4)  An  exposure  assessment;  and 

(5)  The  proximity,  quality,  and  current 
and  futiire  uses  of  surface  waters. 

(c)  Upon  approval  of  the  corrective 
action  plan,  the  owners  and  operators 
shall  implement  the  plan  and  monitor, 
evaluate,  and  report  the  results  of 
implementation,  as  required  by  the 
implementing  agency. 

$280.66    R«portin0. 

(a)  For  purposes  of  reporting  under 

§  280.01(a)(li,  the  owners  and  operators 
of  an  UST  system  containing  petroleum 
shall  report — 

(1)  All  below  ground  releases  from  the 
UST  system  in  any  quantity, 

(2)  All  above  ground  releases  to  land 
from  the  UST  system  in  excess  of  25 
gallons,  or  less  than  25  gallons  if  the 
owners  and  operators  are  unable  to 
contain  or  clean  up  the  release  within  24 
hours;  and 

(3)  All  above  ground  releases  to  water 
which  result  in  a  sheen  on  the  water. 

(b)  The  owners  and  operators  shall 
provide  any  additional  information  on 
corrective  action  beyond  the  initial 
notification  required  imder  S  280.61(a)(5) 
requested  by  the  implementing  agency. 

9280.66    Public  participation. 

(a)  For  each  corrective  action  plan 
submitted  under  S  280.63  and  prior  to 
the  approval  of  that  plan,  the 
implementing  agency  shall  provide  an 
opportmiity  for  public  review  and 
comment  on  the  plan.  The  implementing 
agency  shall  provide  notice  to  the  public 
by  means  designed  to  reach  those 
members  of  the  public  most  directly 
affected  by  the  release  and  the  planned 
corrective  action.  Public  notice  shall 
provide  adequate  time  for  the  review  of 
the  submitted  plan  by  the  affected 
public.  Such  notice  may  include,  but  is 
not  limited  to,  public  notice  in  local 


newspapers,  including  block 
advertisements,  pi^ic  service 
announcements,  state  re^ster,  or  letters 
to  individual  households. 

(b)  If  there  is  sufficient  public  interest, 
or  for  any  other  reason,  the 
implementing  agency  may  hold  a  public 
meeting  to  consider  comments  on  the 
corrective  action  plan.  The 
implementing  agency  shall  hold  a  public 
meeting  in  any  case  where 
implementation  of  an  approved 
corrective  action  plan  does  not  achieve 
the  estabhshed  cleanup  levels  and 
termination  of  that  plan  is  under 
consideration  by  the  implementing 
agency. 

(c)  In  deciding  whether  to  approve  or 
modify  the  corrective  action  plan,  the 
implementing  agency  shall  consider  and 
respond  to  the  comments  from  the 
pubhc. 

Subpart  G — Corrective  Action  for  UST 
Systems  Containing  Hazardous 
Substances 


928a70 

Each  owner  and  operator  of  an  UST 
system  containing  a  hazardous 
substance  shalL  in  response  to  a 
confirmed  or  actual  release  from  the 
UST  system,  comply  with  the 
requirements  of  this  subpart.  These 
requirements  apply  to  all  UST  systems 
containing  hazardous  substances 
(including  UST  systems  containing 
mixtxires  of  hazardous  substances  and 
petroleum)  except  UST  systems 
excluded  under  5  28G.10(b). 

9  280.7 1    Mtlil  abatwnent  rMHilrements 
■nd  pmcedms. 

(a)  Upon  confirmation  of  a  release  in 
accordance  with  Subpart  E,  or  the 
discovery  of  an  above  ground  release  in 
any  other  manner,  the  owners  and 
operators  shall  comply  with  the 
following: 

(1)  Cessation  of  use:  prevent  flow  or 
addition  of  hazardous  substances.  The 
owner  or  operator  must  immediately 
stop  the  flow  of  the  hazardous 
substance  into  the  tank  system  or 
secondary  containment  system  and 
inspect  the  system  to  determine  the 
cause  of  the  release. 

(2)  Removal  of  hazardous  substances 
from  the  tank  system  or  secondary 
containment  system,  (i)  U  the  release 
was  from  the  tank  system,  the  owners 
and  operators  must,  within  24  hours 
after  detection  of  the  leak  or,  if  the 
owners  and  operators  demonstrate  to 
the  ioaplementing  agency  that  it  is  not 
possible,  at  the  eerUest  practicable  time, 
remove  as  much  of  the  hazardous 
substance  as  is  necessary  to  prevent 
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further  release  of  hazardous  substances 
to  the  environment  and  to  allow 
inspection  and  repair  of  the  tank  system 
to  be  performed. 

(ii)  If  the  material  was  released  to  a 
secondary  containment  system,  all 
released  materials  must  be  removed 
within  24  hours  or  in  a  timely  manner  as 
determined  by  the  implementing  agency. 

(3)  Containment  of  visible  releases  to 
the  environment.  The  owner  and 
operator  must  immediately  conduct  a 
visual  inspection  of  any  above  ground 
release  and,  based  upon  that  inspectioru 

(i)  Prevent  further  migration  of  the 
release  to  soils  or  siirface  water 

(ii)  Remove,  and  properly  dispose  of, 
any  visible  contamination  of  the  soil  or 
surface  water  and 

(iii)  Conduct  an  investigation  to 
determine  the  possible  presence  of  free 
product. 

(b)  In  accordance  with  the  reporting 
requirements  of  §  280.74.  the  owners  and 
operators  must  assemble  from 
investigation  of  the  site  and  the  release, 
or  from  other  sources  {e^  USGS  maps, 
state  and  local  agencies,  SCS  soil  maps), 
such  information  as  deemed  necessary 
by  the  implementing  agency  for 
completing  the  corrective  action 
measures  required  in  paragraph  (a)  of 
this  section.  This  information  may 
include,  but  is  not  necessarily  Hmited  to, 
the  following: 

(1)  Data  on  the  nature  and  estimated 
quantity  of  the  release; 

(2)  Data  from  surface  and  subsurface 
soil  sampling  and  analyses; 

(3)  Data  from  ground-water  and/or 
surface  water  sampling  and  analyses; 
and 

(4)  Data  from  available  sources  and/ 
or  site  investigations  concerning 
surrounding  populations,  water  quality 
and  use,  well  locations,  subsurface  soil 
conditions,  climatological  conditions, 
and  land  usage. 

§  280.72    Additional  atte  Inv— ttgrtton. 

(a)  Whenever  an  investigation  under 
§  280.71(b)  indicates  that  there  may  be 
additional  remaining  soil  contamination 
from  the  release,  or  a  removal  In 
compliance  with  S  280.71(a)(2)  indicates 
that  the  released  product  or 
contaminated  soil  may  have  reached 
ground  water,  or  as  directed  by  the 
implementing  agency,  the  owners  and 
operators  shall: 

(1)  Conduct  additional  investigations 
of  the  release,  the  release  site,  and  the 
surrounding  area  possibly  affected  by 
the  release  to  determine  the  full  extent 
and  location  of  soUs  contaminated  by 
the  release;  and 

(2)  Conduct  additional  investigations 
of  the  release,  the  release  site,  and  the 
surrrounding  area  possibly  affected  by 


the  release  to  determine  the  presence  of 
dissolved  contamination  due  to  the 
release  in  ground  water. 

(b)  The  information  collected  by  the 
owners  and  operators  during  the  course 
of  the  investigations  under  paragraph  (a) 
of  this  section  must  be  submitted  in 
accordance  with  a  schedule  established 
by  the  implementing  agency. 

(c)  The  implementing  agency  may 
request  the  submission  of  a  corrective 
action  plan  for  additional  soil  and/or 
ground-water  cleanup. 

§  280.73    SoH  and  ground-watar  daanyp. 

(a)  The  owners  and  operators  required 
by  the  implementing  agency  under 

§  280.72(c)  to  develop  and  submit  a 
corrective  action  plan  for  cleanup  of  any 
remaining  contaminated  soils  or  ground 
water  shall  submit  such  a  plan  in 
accordance  with  a  schedule  established 
by  the  implementing  agency. 

(b)  Upon  approval  of  the  corrective 
action  plan  the  owners  and  operators 
shall  implement  and  monitor,  evaluate 
and  report  the  results  of  implementabon 
to  the  implementing  agency. 

S28a74    Raporting. 

(a)  For  purposes  of  reporting  under 

§  280.71  the  owners  and  operators  of  an 
UST  containing  hazardous  substances 
shall  report — 

(1)  All  below  ground  releases  in  any 
quantity;  and 

(2)  All  above  ground  releases  to  land 
or  surface  waters  in  excess  of  the 
reportable  quantity  established  under  40 
CFR  302  for  the  released  substance. 

(b)  Within  30  days  of  confirmation  or 
discovery  of  a  release  to  the 
environment  a  report  containing  the 
following  information  must  be  submitted 
to  the  implementing  agency: 

(1)  Likely  route  of  migration  of  the 
release  to  the  extent  known  from 
available  information; 

(2)  Characteristics  of  the  surroimding 
soil  (soil  composition,  geology, 
hydrogeology,  climate); 

(3)  Results  of  any  monitoring  or 
sampling  conducted  in  connection  with 
the  release  (if  available).  If  sampling  or 
monitoring  data  relating  to  the  release 
are  not  available  within  30  days,  these 
data  must  be  submitted  to  the 
implementing  agency  as  soon  as  they 
become  available. 

(4)  Proximity  to  downgradient 
drinking  water,  surface  water,  and 
population  areas;  and 

(5)  Description  of  response  actions 
taken  or  planned. 

(c)  The  owners  and  operators  shall 
provide  any  additional  information  on 
corrective  action  beyond  the  initial 
notification  required  imder  280.81 
requested  by  the  implementing  agency. 


9280.75    Public  pvtlclpation. 

(a)  For  each  corrective  action  plan 
submitted  under  S  280.73  and  prior  to 
the  approval  of  such  plan,  the 
implementing  agency  shall  pre  vide  an 
opportunity  for  the  public  review  and 
comment  on  the  plan.  The  implementing 
agency  shall  provide  notice  to  the  public 
by  means  designed  to  reach  those 
members  of  the  public  most  directly 
affected  by  the  release  and  the  planned 
corrective  action.  Public  notice  shall 
provide  adequate  time  for  the  review  of 
the  submitted  plan  by  the  affected 
public.  Such  notice  may  include,  but  is 
not  limited  to,  public  notice  in  local 
newspapers,  block  advM^sements, 
public  service  announcements,  state 
register,  or  letters  to  individual 
households. 

(b)  If  there  is  sufficient  public  interest, 
or  for  any  other  reason,  the 
implementing  agency  may  hold  a  public 
meeting  to  consider  comments  on  the 
corrective  action  plan.  The 
implementing  agency  shall  hold  a  public 
meeting  in  any  case  where 
implementation  of  an  approved 
corrective  action  plan  does  not  achieve 
the  established  clean-up  levels  and 
termination  of  that  plan  is  imder 
consideration  by  the  implementing 
agency.  In  decidiitg  to  approve  or 
modify  the  corrective  action  plan,  the 
implementing  agency  shall  consider  and 
respond  to  the  comments  from  the 
public 

Subpart  H— Out-of-Servlc«  UST 
Systems  and  Closura 

S  280.80    Tawporary  rameval  from  usa, 
tamporary  doaura,  and  pamiananl  doaura. 

(a)  When  an  UST  system  is  taken  out 
of  service  for  less  than  3  months  and  for 
regulated  substances  are  left  in  the  tank, 
the  owner  or  operator  must  continue 
operation  and  maintenance  as  required 
in  S  280.31,  release  detection  as  required 
in  i  280.41,  and  must  comply  with 
Subparts  E.  F,  and  G  if  a  release  is 
suspected  or  confirmed. 

(b)  When  an  UST  system  is  taken  out 
of  service  for  3  months  or  more  but  less 
than  24  months,  and  regulated 
substances  are  left  in  the  tank,  the 
owner  and  operator  must  comply  with 
paragraph  (a)  of  this  section  and  meet 
the  following  additional  requirements: 

(1)  Leave  vent  lines  open  and 
fimctioning:  and 

(2)  Cap  and  secure  all  other  lines, 
pumps,  manways,  and  ancillary 
equipment. 

(c)  When  an  UST  system  is  taken  out 
of  service  for  longer  than  24  months,  It 
must  be  permanently  closed. 
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(d)  At  least  30  days  prior  to 
permanent  closure,  the  owner  or 
operator  must  notify  the  implementing 
agency  and  assess  the  excavation  area 
around  the  UST  system  for  releases. 
This  requirement  is  satisfied  if  one  of 
the  external  monitoring  release 
detection  methods  allowed  under 

S  280.41  is  in  use  at  the  site  at  the  time 
of  closure,  or  if  the  owner  or  operator 
uses: 

(1)  Portable  gas  chromatograph 
mapping: 

(2)  Analysis  of  soil  core  samples  for 
hydrocarbon  and/or  chemical 
contamination  in  the  unsaturated  zone: 

(3)  Analysis  of  groundwater 
surrounding  the  lank  for  released 
product:  or 

(4)  Another  site  assessment  method 
that  has  been  approved  by  the 
implementing  agency. 

This  provision  applies  to  all  UST 
system  closures  that  took  place  before 
the  effective  date  of  these  regulations 
and  did  not  conform  with  paragraph  (f) 
of  this  section. 

(e)  If  a  release  is  discovered  as  a 
result  of  the  activities  under  paragraphs 
(a)  through  (d)  of  this  section,  or  by  any 
other  manner,  the  owner  or  operator 
must  comply  with  the  corrective  action 
requirements  of  Subparts  F  and  G. 

(f)  All  tanks  that  are  taken  out  of 
service  permanently  must  be  emptied 
and  either  removed  from  the  ground  or 
be  Tilled  with  an  inert  solid  material. 

[Note. — ^The  closure  procedures  described 
in  API  1604  "Recommended  Practice  for 
Abandonment  or  Removal  of  Used 
Underground  Service  Station  Tanks"  may  be 
used  as  guidelines  for  compliance  with 
paragraph  (f)-] 

(g)  All  UST  system  owners  and 
operators  must  maintain  records  in 
accordance  with  S  280.34  which  are 
capable  of  demonstrating  compliance 
with  closure  procedures  required  under 
this  section.  These  records  must: 

(1)  Be  maintained  in  accordance  with 
S  280.43  when  release  detection  is 
conducted  in  accordance  with  the 
temporary  closure  requirements  of 
S  280.80  (a]  and  (b);  and 

(2]  Provide  the  results  of  the 
excavation  area  assessment  required  in 
I  280.80(d].  Such  results  must  be 
maintained  for  at  least  three  years  after 
permanent  closure  in  one  of  the 
following  ways: 

(i)  By  the  owner  and  operator  who 
took  the  UST  system  out  of  service; 

(ii)  By  the  current  owner  and  operator 
of  the  UST  system;  or 


(iii)  By  mailing  these  records  to  the 
in:q)lementing  agency  if  they  cannot  be 
maintained  at  the  closed  facility. 
(FR  Doc.  87-7630  Filed  4-16-87;  8:45  am] 
WUMQ  cooc  wao-so-M 


40  CFR  Part  280 
[FRL-31S4-7I 

Underground  Storage  Tanks 
Containing  Petroleum;  Rnancial 
Responsibility  Requirements 

ACNMCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule.  - 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  financial 
responsibility  requirements  applicable 
to  owners  and  operators  of  underground 
storage  tanks  containing  petroleum 
under  section  9003  (c)  and  (d)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  and  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
This  proposal  would  establish 
requirements  for  demonstrating 
financial  responsibility  for  taking 
corrective  action  and  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  sudden  and 
nonsudden  accidental  releases  arising 
from  operating  an  underground  storage 
tank  containing  petroleum. 
DATES:  The  Agency  will  consider  all 
comments  received  by  June  6, 1987 
before  taking  final  action  on  the 
proposed  rule.  Three  public  hearings 
will  be  held  on  the  following  dates:  (1) 
May  28  (and  29,  if  necessary),  1987— 
Washington,  DC;  (2)  June  1  (and  2,  if 
necessary),  1987 — Dallas,  Texas;  and  (3) 
June  4  (and  5,  if  necessary),  1987 — San 
Francisco,  California. 
addresses:  Comments  may  be  mailed 
to  the  Docket  Clerk  (Docket  No.  UST-3). 
Office  of  Underground  Storage  Tanks 
(WH-562A],  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  Comments 
received  by  EPA,  and  all  references 
used  in  this  document,  may  be  inspected 
in  the  pubhc  docket,  located  in  Room 
LG-100,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays. 

The  Agency  will  hold  public  hearings 
on  today's  proposal  at  three  different 
locations  indicated  below: 
1,  The  Westin  Hotel,  2401  M  Street  NW., 

Washington,  DC  20037 


2.  The  Registry  Hotel,  15201  Dallas 
Parkway,  Dallas,  TX  75248 

3.  Miyako  Hotel,  1625  Post  Street,  San 
Francisco,  CA  94015. 

The  hearings  will  begin  at  9:30  a.m., 
with  registration  at  9:00  a.m.  The 
hearings  will  end  at  4:30  p.m.,  unless 
concluded  earlier.  Anyone  wishing  to 
make  a  statement  at  a  hearing  should 
notify,  in  writing,  Ms.  Gerri  Wyer, 
Hearings  Coordinator,  Office  of 
Underground  Storage  Tanks  [WH- 
562A],  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (800)  424-9346  (toll  free)  or 
(202)  382-3000  in  Washington.  DC. 

Oral  and  written  statements  may  be 
submitted  at  the  public  hearing.  Persons 
who  wish  to  make  oral  presentations 
must  restrict  them  to  15  minutes  and  are 
encouraged  to  have  written  copies  of 
their  complete  comments  for  inclusion  in 
the  official  record. 

FOR  FUftTHER  INFORMATION  CONTACT: 

The  RCRA/ Superfund  Hotline  at  (800) 
424-9346  (toll  free)  or  (202)  382-3000  in 
Washington,  DC. 

SUPPt^MENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Authority 

II.  Background 

A.  Legislative  and  Regulatory  Overview 

1.  RCRA  Subtitle  I 

2.  CERCLA  Reauthorization 

3.  Leaking  Underground  Storage  Tank 
Trust  Fund 

B.  Key  Provisions  of  Today's  Proposal 

C.  Rationale  for  the  Agency's  Approach 

D.  Amount  of  Required  Coverage 

E.  Description  of  the  Regulated  Community 

1.  Background 

2.  Owners  and  Operators  in  Retail  Motor 
Fuel  Marketing 

3.  Owners  and  Operators  in  Other 
Sectors 

F.  Overview  of  Proposed  Rule 

III.  Section-by-Section  Analysis 

A.  Applicability  (S  280.90) 

1.  Owner  or  Operator 

2.  New  Tanks 

3.  Tanks  Taken  Out  of  Operation 

4.  State  and  Federal  Govenunent  Entities 

5.  Exemptions 

6.  Deferrals 

B.  Defmition  of  Terms  (5  280.91) 

1.  Accidental  Release 

2.  Bodily  Injury 

3.  Controlling  Interest 

4.  Legal  Defense  Costs 

5.  Occurrence 

6.  Property  Damage 

7.  Provider  of  Financial  Assurance 

8.  Substantial  Business  Relationship 

9.  Tangible  Net  Worth 

C  Amount  and  Scope  of  Required 
Coverage  (S  280.92) 

1.  Per-Occurrence  Amount 

2.  Aggregate  Amounts 

3.  Apportionment  of  Costs 
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4.  Level  of  Coverage  Under  Separate 
Mechanisms 
O.  Allowable  Mechsnimm  *nd 
CombinatuuM  of  MActMnnms  (i  ZSasa) 
1.  Allowable  KleckaniMns 
Z.  Allowable  Combinatioas  of 
Mechanisms 

3.  Allowable  Mechanisms  and  Types  of 
Costs  Coveted 

4.  Mechanisms  Considered  But  No4 
Proposed 

E.  Financial  Test  of  Self-Insurance 
(S  280.94) 

1.  Features  of  Mechanism 

2.  ApplicabilTty  to  UST  Requhrements 

3.  Comparison  of  Subtitle  1  Flrmndal  Test 
of  Self-Insurance  with  the  Subtitle  C  Test 
for  Lisbihty  Coverage 

4.  Availability 

F.  Guarantee  (S  28095) 

1.  Features  of  Mechanism 

2.  Applicability  to  UST  Requirements 

3.  Availability 

4.  Quatifkations  of  Guarantors 

G.  Indemnity  Contract  (S  28096) 

1.  Fealvres  of  Mechamsm 

2.  Applicability  to  UST  Requirements 

3.  Availability 

H.  Insurance  and  Risk  Retention  Group 
Coverage  (S§  280.97  and  280.98] 

1.  Feshjrfs  of  Meckanisms 

2.  Applicability  to  UST  Requirements 

3.  Availabihty 

L  Surety  Bond  (S  280.99) 

1.  Features  of  Mechanism 

2.  Applicability  to  UST  Requirements 

3.  Availability 

4.  Qualificattons  of  the  Surety  Company 
).  Letter  of  Credit  (S  280.100) 

1.  Features  of  Mechanism 

2.  Applicability  to  UST  RequiremenU 

3.  Availability 

4.  Lines  of  Credit 

5.  Qualincations  of  Issuing  Institution 
K.  Use  of  State-Required  Mechanism 

(I  280.101) 
L  State  Fund  or  Other  State  Assurance 

({  280102) 
M.  Standby  TnMt  Fund  It  280103) 

1.  Features  of  Meckanism 

2.  Applicability  to  UST  Requirements 

3.  Timing 

N.  Substitution  of  Fuiancial  Assurance 

Mechanisms  by  an  Owner  or  Operator 

(S  280.104) 
O.  Cancellation  or  Nonrenewal  by  a 

Provider  of  Financial  Assurance 

(§  280.105) 
P.  Reporting  by  Owner  or  Operator 

(§  280.106) 
Q.  Recordkeeping  (5  280107) 
R.  Drawing  on  Financial  Assurance 

Mechanisms  (S  280.108) 

1.  Corrective  Action  Gaims 

2.  Third-Party  Compensation  Cteims 
3l  Payout  of  the  Funds  Drawn 

S.  Release  from  the  Requirements  of  this 
Subpart  ({  280109) 

1.  Need  for  Funds  After  Gosure  and 
Corrective  Action 

2.  AvailabiMty  of  Financial  Assurance 
Mechanisms 

3.  Release  from  Requirements  One  Year 
After  Completion  of  Permanent  Cloetve 
or  One  Year  After  Completion  of 
Permanent  Closure  and  Corrective 
Action 


T.  Bankruptcy  or  Other  iiii..cipai,;ij  ui 
Owner  or  Operator  or  Provider  of 
Financial  Assurance  (j  280.110) 

U.  Suspension  of  Enforcement  (5  280111] 

1.  Bk^btt  Applicants 

2.  DemoBBtrating  Unavailablhty  of 
Financial  Assurance 

3.  Recordkeepiag  Requirements 

4.  Additional  Criteria  Cor  Obtaioiag 
Initial  Suspension 

5.  Irtitial  Suspension  Apphcation 
Procedures 

6.  Criteria  for  Renewal  of  Suspension 

7.  Procedures  for  Suspension  Renewals 
TV.  Ma^r  Differences  Between  this  Proposal 

anid  Subtitle  C  Fuwncial  Responsibility 
Rules 
V.  Integration  with  Other  EPA  Programs 

A.  Other  Subtitle  I  Rulemakings 

B.  Leaking  Underground  Storage  T^nk 
(UST)  Trust  Fund  and  Response  Program 

VL  State  Program  Approval 
VIL  Economic  and  Regulatory  Impacts 
A.  Regulatory  impact  Analysis 

1.  Compliance  with  Executive  Order 
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Z.  The  Regulated  Community 

3.  Assumptions  and  Methodology  Used 
in  theRlA 

4.  Annual  Real  Resource  Costs 
&.  Economic  Impacts 

ft.  BeneHts 
E  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 
Vin.  Supporting  Documents 

IX.  List  of  Subjects  in  40  CFR  Part  280 

L  Authority 

These  regulations  are  issued  under  the 
authority  of  sections  2002,  9001.  9002, 
9003,  90W,  9005,  9006,  9007,  and  9009  of 
the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Public  Law  9&- 
616)  and  the  Superfund  Amendments 
and  Reauthoriiation  Act  of  1986  (Public 
Law  99-499)  (42  U.S.C.  8921,  8691, 
8991(8),  e991{b),  6991(c),  e991ld).  6991(e). 
6991(f),  and  e991(h)). 

U.  Background 

This  section  provides  a  legislative  and 
regulatory  overview  of  EPA's  program 
for  regulating  underground  storage  tanks 
(USTs)  and  describes  the  key  provisions 
of  today's  proposed  rules,  the  rationale 
for  the  Agency's  approach  to  financial 
responsibility  requirements,  the  required 
amounts  of  coverage,  the  regulated 
community,  and  an  overview  of  the 
proposed  rule.  Section  UI  of  thia 
preamble.  "Section-by-Section 
Analysis,"  describes  each  provision  of 
the  rule. 

A.  Legislative  and  Re^latory  Overview 

1.  RCRA  SubUUe  I.  On  November  8. 
1984,  the  {'resident  signed  into  law  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  IHiblic  Law  98-816. 
These  amendments  extended  and 


Btrenginenec  uie  previsions  cu  tue  bolid 
Waste  Disposal  Act  of  1970  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).  One 
portion  of  this  legislation.  Subtitle  L 
provided  for  the  development  and 
implementation  of  a  regulatory  program 
for  underground  storage  tanks  (USTs) 
used  to  contain  "regulated  substances," 
which  are  defined  aa:  petroleum;  and 
hazardous  substances  listed  under 
section  101(14)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Uability  Act  (CERCLA),  excluding 
hazardous  wastes  regulated  under 
RCRA  Subtitle  C.> 

Section  9003(a)  of  Subtitle  I  requires 
the  EPA  Administrator  to  promulgate 
requirements  for  release  defection, 
prevention,  and  correction  as  necessary 
to  protect  htmian  health  and  the 
environment.  These  requirements  are 
being  proposed  and  discussed 
separately  elsewhere  in  today's  Federal 
Register.  Prior  to  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  section  9003(d)  of 
Subtitle  I  provided  the  EPA 
Administrator  with  the  discretion  to 
estabhsh  a  financial  responsibility 
program  for  USTs.  Under  this  section, 
die  Administrator  could  require 


'  "Undeisround  storage  tank"  ii  definetj  uodv 
RCRA  Subtitle  L  section  9001(1)  ai  "any  oae  or 
combination  of  tanka  (mchiding  underground  pipes 
coaeected  thereto)  which  it  used  to  contain  an 
accumttUboo  ol  regulated  aubetance*.  and  the 
volume  of  which  (mciudtng  the  volume  of  the 
underground  pipei  connected  thereto)  is  10  perceat 
or  more  t>eneath  the  surface  of  the  grmuid.  Soeh 
term  does  not  include  aay — 

(A)  farai  or  residential  tank  of  1.100  gelkina  or 
less  capacity  aaed  for  storing  motor  ^1  for 
Doncommercial  purposes, 

fB)  tank  used  for  storing  heating  oU  for 
consumptive  uae  od  the  premises  where  storad. 

(C)  aeptlc  tank. 

(D)  pipatlna  facibty  (Indadlng  gatbarii«  ttnaa) 
regulated  under  — 

(i)  the  Natural  C^as  Pipaline  Safely  Act  of  ises  |4a 
U.S.C.  App.  1671,  el  se<|.). 

(ii]  the  Hazardous  Liquid  Pipeline  Safety  Act  of 
187»  (40  U.S.C  App  2001.  el  seq.).  or 

(ili)  which  is  an  intrastate  pipefine  facility 
rtgulaled  under  Stale  laws  comparable  to  the 
provisions  of  law  referred  to  in  clause  (i)  or  (Ii)  ot 
this  subparagraph. 

(E)  surface  impoundment,  pit.  pond  or  lagoon, 

(F)  storm  water  or  waste  water  collection  sjratem. 

(G)  flow-through  process  tank. 

(H)  liquid  trap  or  sssodslsd  gstharing  Uses 
directly  related  to  oil  or  gaa  pfoductfaai  and 
gathering  operations,  or 

(II  storage  lank  situated  in  an  underground  araa 
(such  as  a  basement,  cellar,  mmeworktng.  drift, 
shaft  or  tunnel)  If  the  storage  tank  is  situated  \ipoH 
or  above  the  surfaca  of  the  floor." 

SaclKxi  9001(8)  fvthar  clarifies  that  "the  term 
'petroleum'  means  petroleum,  including  crude  oti  or 
any  fraction  thereof  which  is  liquid  al  standard 
conditions  of  temperature  and  pressure  (80  degrees 
Fahrenheit  and  14.7  pounds  per  square  inch 
atisolute)." 
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demonstration  of  financial  responsibility 
for  taking  corrective  action  and 
compensating  third  parties,  if  deemed 
necessary  and  desirable,  by  means  of 
any  one,  or  any  combination,  of  the 
following  mechanisms:  insurance, 
guarantee,  surety  bond,  letter  of  credit, 
or  qualification  as  a  self-insurer. 

2.  CERCLA  Reauthorization.  Section 
205  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
amends  sections  9003  (c]  and  (d)  of 
Subtitle  I  to  require  the  Agency  to 
promulgate  regulations  requiring  that 
owners  or  operators  of  underground 
storage  tanks  maintain  evidence  of 
fmancial  responsibility  for  taking 
corrective  action  and  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  sudden  and 
nonsudden  accidental  releases  arising 
from  operating  an  underground  storage 
tank.  In  addition  to  the  allowable 
financial  assurance  mechanisms 
originally  provided  for  in  Subtitle  I, 
SARA  adds  a  provision  in  section 
9003(d)(l]  to  enable  the  Administrator  to 
allow  use  of  "any  other  method"  that  he 
Hnds  satisfactory. 

SARA  establishes  a  minimum  amount 
of  financial  responsibility  at  $1  miUion 
per  occurrence  for  USTs  at  facilities  that 
are  engaged  in  petroleum  production, 
refining,  or  marketing,  and  an 
appropriate  aggregate  amount  that  the 
Administrator  may  establish.  The 
Administrator  is  given  the  authority  to 
establish  higher  per-occurrence  levels  of 
Bnancial  responsibility  for  particular 
classes  or  categories  of  USTs  containing 
petroleum.  The  Administrator  is  also 
authorized  under  section  9003(d)(5)(B)  to 
set  minimum  amounts  lower  than  $1 
million  per  occurrence  "for  underground 
storage  tanks  containing  petroleum 
which  are  at  facilities  not  engaged  in 
petroleum  production,  refining,  or 
marketing  and  which  are  not  used  to 
handle  substantial  quantities  of 
petroleum." 

Section  9003(d)  was  further  amended 
by  SARA  to  authorize  the  Administrator 
to  suspend  enforcement  of  the  financial 
responsibility  requirements  for  a 
particular  class  or  category  of  USTs  or 
in  a  particular  State,  if  the 
Administrator  determines  that  methods 
of  demonstrating  Hnancial  responsibility 
"are  not  generally  available"  to  owners 
or  operators  in  those  classes,  categories, 
or  States.  Before  enforcement  can  be 
suspended,  the  Administrator  must  be 
satisfied  either  that  steps  are  being 
taken  to  form  a  risk  retention  group  for 
the  class  of  tanks  for  which  the 
suspension  is  sought  or  that  the  State  is 
taking  steps  to  establish  a  fund  to 
provide  evidence  of  financial 


responsibility  for  owners  or  operators  in 
that  State.  Suspension  of  enforcement 
can  be  granted  for  a  period  of  up  to  160 
days.  At  the  end  of  that  period,  the 
Administrator  may  extend  the 
suspension  for  an  additional  period  not 
exceeding  180  days  if  he  finds  that 
substantial  progress  has  been  made  in 
establishing  a  risk  retention  group,  or 
that  it  is  not  possible  to  establish  such  a 
group  and  the  State  is  unwilling  or 
unable  to  establish  a  fund. 

3.  Leaking  Underground  Storage  Tank 
Trust  Fund.  SARA  amended  Subtitle  I 
by  adding  to  section  9003  a  new 
Subsection  (h)  which  establishes  a 
response  program  for  releases  from 
USTs  containing  petroleum.  As  part  of 
this  program,  SARA  establishes  a  $500 
million  Leaking  Underground  Storage 
Tank  (UST)  Trust  Fund  for  payment  of 
costs  for  corrective  action,  enforcement 
action,  and  recovery  of  costs  incurred 
by  the  Administrator  or  a  State.  Before 
the  effective  date  of  requirements 
promulgated  under  section  9003(c),  the 
Administrator  or  State  may  use  funds 
from  the  Leaking  UST  Trust  Fund  to  pay 
for  a  corrective  action  whenever  such 
action  is  considered  necessary  by  the 
Administrator  or  State  to  protect  human 
health  and  the  environment  and  to  pay 
for  enforcement  and  cost-recovery 
activities.  After  the  effective  date  of  the 
regulations,  the  Fund  will  pay  for 
corrective  action  costs  if  any  one  of  the 
following  conditions  exists: 

(1)  No  owner  or  operator  can  be 
found,  within  90  days  or  such  shorter 
period  as  may  be  necessary  to  protect 
human  health  and  the  environment,  who 
is  subject  to  the  corrective  action 
regulations  and  capable  of  carrying  out 
such  corrective  action  properly; 

(2)  Prompt  action  by  EPA  or  a  State  is 
necessary  to  protect  human  health  or 
the  environment; 

(3)  Corrective  action  costs  exceed  the 
required  amount  of  financial 
responsibility  and,  considering  the  class 
or  category  of  UST,  expenditures  are 
necessary  to  assure  an  effective 
corrective  action;  or 

(4)  The  owner  or  operator  has  failed 
or  refused  to  comply  with  an  order  to 
perform  corrective  action. 

However,  section  9003(h)(ll)  restricts 
the  use  of  Fund  monies  at  any  facility 
where  the  owner  or  operator  has  not 
complied  with  the  applicable  financial 
assurance  requirements.  In  these 
circumstances,  the  Fund  can  be  used 
only  if  there  is  no  solvent  owner  or 
operator,  immediate  action  is  required  in 
response  to  an  inuninent  and  substantial 
endangerment  of  human  health  and  the 
environment,  or  the  necessary  action 
involves  temporary  or  permanent 


relocation  of  residents,  alternative  water 
suppUes,  or  an  exposure  assessment, 
undertaken  to  protect  human  health. 
The  integration  of  the  Leaking  UST 
Trust  Fund  provisions  with  today's 
proposed  financial  responsibility 
requirements  for  USTs  containing 
petroleum  is  further  discussed  in  Section 
V  of  this  preamble. 

B.  Key  Provisions  of  Today's  Proposal 

In  today's  rulemaking,  EPA  proposes, 
as  Subpart  I  of  40  CFR  Part  280, 
requirements  for  a  program  of  financial 
responsibility  for  the  costs  of  taking 
corrective  action  and  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  accidental 
releases  from  USTs  containing  , 

petroleum.  An  advance  notice  of 
proposed  rulemaking  on  financial 
responsibility  for  USTs  containing 
regulated  substances  other  than 
petroleum,  including  mixtures  of 
petroleum  and  other  regulated 
substances  will  be  published  subsequent 
to  today's  proposal.  Hereinafter,  the 
term  "UST  containing  petroleum"  is 
used  to  refer  to  an  underground  storage 
tank  that  contains  petroleum. 

Today's  proposed  financial 
responsibility  requirements  are 
applicable  to  ov^mers  or  operators  of 
USTs  containing  petroleum.  Federal  and 
State  entities  that  own  or  operate  USTs 
containing  petroleum  are  exempt  from 
the  proposed  financial  responsibility 
rules  and  are  not  required  to  obtain 
special  financial  assurance  mechanisms 
or  otherwise  demonstrate  fmancial 
responsibility.  All  other  owners  or 
operators  subject  to  these  requirements 
must  demonstrate  financial 
responsibility  by  using  or  obtaining  one 
or  more  of  the  following  mechanisms: 
financial  test  of  self-insurance, 
guarantee,  indemnity  contract, 
insurance,  risk  retention  group  coverage, 
surety  bond,  letter  of  credit,  State- 
required  mechanism.  State  fund,  or  other 
State  assumption  of  responsibility.  The 
rule  specifies  the  conditions  under 
which  these  mechanisms  may  be  used 
and  how  these  mechanisms  can  be 
combined  to  provide  the  required 
fmandal  assurance. 

Today's  proposed  rule  requires  $1 
million  per-occurrence  coverage  for  all 
USTs  for  the  costs  of  taking  corrective 
action  and  compensating  third  parties. 
The  rule  also  requires  annual  aggregate 
amounts  to  cover  all  releases  from  all 
petroleum-containing  USTs  owned  or 
operated  by  an  entity.  The  required 
aggregate  levels  have  been  set  according 
to  the  number  of  tanks  owned  or 
operated. 
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The  proposed  rule  does  not  apportion 
the  required  amount  of  financial 
assurance  coverage  between  corrective 
action  and  third-party  compensation 
costs.  The  required  amount,  therefore, 
must  be  available  to  cover  whatever 
types  of  costs  arise.  If.  however,  costs 
are  covered  by  different  mechanisms, 
the  amount  of  coverage  for  each  type  of 
cost  must  be  equal  to  the  minimum 
required  amount. 

Under  the  proposed  rule,  an  owner  or 
operator  is  required  to  maintain 
evidence  of  financial  responsibility  at 
the  underground  storage  tank  site  or 
place  of  business.  Evidence  of  financial 
assurance  need  not  be  submitted  to 
EPA,  except  in  the  following 
circumstances: 
—When  notifying  EPA  of  the 
installation  of  a  new  petroleum 
underground  storage  tank  under 
proposed  40  CFR  280.22  (see  UST 
technical  standards  proposed 
elsewhere  in  today's  Federal 
Register); 
— Within  30  days  of  a  known  or 

suspected  release;  and 
— When  coverage  is  being  cancelled  or 
otherwise  rendered  ineffective  and 
the  owner  or  operator  is  unable  to 
obtain  alternate  financial  assurance 
within  a  specified  time  period. 
Owners  or  operators  will  be  released 
from  the  financial  responsibility 
requirements  one  year  after  closure  of 
their  USTs  unless  a  release  is  detected 
or  suspected,  in  which  case  they  will  be 
released  one  year  after  closure  and  any 
required  corrective  action  are  complete. 
An  owner  or  operator  must  also 
maintain,  at  the  tank  site  or  place  of 
business,  a  certification  of  compliance 
with  Subpart  I,  which  identifies  the 
financial  assurance  mechanism  or 
combination  of  mechanisms  used  to 
comply  with  the  rules. 

The  proposed  rules  codify  the 
provisions  for  obtaining  an  initial 
suspension  of  enforcement  and  a 
renewal  of  suspension,  as  established 
under  section  9003(d)(5)(D).  To  suspend 
enforcement,  the  Administrator  must 
determine  that  the  financial  assurance 
mechanisms  are  "not  generally 
available"  to  the  owners  and  operators 
in  the  particular  class  or  State,  and 
either  steps  are  being  taken  to  form  a 
risk  retention  group,  or  a  State  is  taking 
steps  to  establish  a  fund  to  be  used  as 
evidence  of  financial  responsibility. 
Suspension  of  enforcement  may  be 
granted  for  a  period  not  exceeding  180 
days,  with  extensions  of  additional 
periods  not  exceeding  180  days  if  the 
Administrator  continues  to  find  that  the 
allowable  mechanisms  are  still 
generally  unavailable  to  those  owners  or 


operators.  To  extend  the  suspension,  the 
Administrator  must  also  find  that 
substantial  progress  has  been  made  in 
establishing  a  risk  retention  group,  or 
that  it  is  not  possible  to  establish  such  a 
group  and  the  State  is  unwilling  or 
unable  to  establish  a  fund.  Section 
280.111  of  the  proposed  rule  describes  in 
detail  the  criteria  and  procedures  that 
the  Agency  will  use  in  reviewing 
requests  for  suspension  of  enforcement. 
Suspension  of  enforcement  is  discussed 
in  detail  in  Section  III.U  of  this 
preamble. 

C.  Rationale  for  the  Agency's  Approach 

Releases  arising  from  the  operation  of 
underground  storage  tanks  containing 
petroleum  may  occur  at  any  time.  Once 
the  owner  or  operator  of  an  imdergroimd 
storage  tank  realizes  that  a  release  has 
occurred,  he  is  immediately  faced  with  a 
number  of  financial  demands.  First,  the 
owner  must  spend  money  to  detect  the 
source  of  the  release  and  to  stop  it  to 
protect  inventory  and  minimize  cleanup 
costs.  Then  the  owner  must  clean  up  the 
release  to  protect  property  value,  to 
comply  with  State  and  Federal 
requirements  to  perform  corrective 
action,  and  to  prevent  future  liability 
(i.e..  to  prevent  the  release  from 
damaging  the  health  or  property  of 
others).  Finally,  the  owner  must 
compensate  third  parties  for  any 
property  damage,  bodily  injury,  or  other 
harm  the  release  may  have  caused. 

EPA  estimates  that  corrective  action 
costs  will  typically  range  between  $3,000 
and  $300,000.  Third-party  compensation 
costs,  when  incurred,  are  often  in  excess 
of  $300,000.  EPA's  analyses  show  that 
all  small  businesses  without  financial 
protection  will  have  difficulty  meeting 
any  but  the  lowest  levels  of  corrective 
action  costs.  Even  large  firms  may  have 
difficulty  meeting  these  costs  if  they 
own  more  than  a  few  tanks  and  are 
faced  with  paying  the  costs  associated 
with  multiple  releases.  For  these 
reasons,  many  UST  owners  and 
operators  are  already  obtaining 
financial  assurance  for  the  risks  posed 
by  their  USTs.  The  most  common  form 
of  financial  assurance  is  insurance. 
Many  owners  and  operators  of  USTs 
already  have  pollution  liability 
insurance  to  ensure  that  the  costs  of  any 
potential  UST  releases  will  be  paid. 
However,  many  other  owners  and 
operators  have  had  difficulty  obtaining 
pollution  liability  insurance. 

Recognizing  that  many  UST  owners  or 
operators  currently  cannot  obtain 
insurance,  EPA  is  proposing  a  financial 
responsibility  program  that  will  allow 
owners  or  operators  to  demonstrate 
evidence  of  financial  responsibility 
through  a  wide  variety  of  mechanisms. 


both  private  (i.e.,  a  financial  test  of  self- 
insurance,  insurance,  risk  retention 
group  coverage,  surety  bonds,  letters  of 
credit,  guarantees,  indemnity  contracts, 
and  State-required  mechanisms)  and 
public  (i.e..  State  funds  and  other  State 
assurances).  The  Agency  took  this 
approach  so  that  owners  and  operators 
would  have  a  wide  variety  of 
mechanisms  to  choose  from  and  so  that 
State  agencies  could  include  in  their 
programs  the  broadest  possible  choice 
of  equivalent  mechanisms. 

Some  mechanisms  allowed  under 
today's  proposal  will  not  be  available  to 
all  owners  and  operators.  In  pariicular, 
some  responsible  owners  or  operators 
will  not  be  able  to  qualify  as  self- 
insurers  and  will  not  be  able  to  obtain 
private  assurance  mechanisms  from 
insurers,  banks,  sureties,  or  other 
providers  of  financial  assurance. 
Furthermore,  the  Agency  recognizes  that 
some  of  the  proposed  financial 
assurance  mechanisms  (i.e..  indemnity 
contracts,  surety  bonds,  and  letters  of 
credit)  have  not  traditionally  been  used 
to  provide  coverage  for  third-party 
liability  claims.  The  Agency  expects  that 
some  States  will  establish  corrective 
action  and  third-party  compensation 
programs  to  cover  the  financial 
responsibility  obligations  of  UST 
owners  or  operators  who  may  be  unable 
to  obtain  other  types  of  coverage.  In 
addition,  some  classes  or  categories  of 
UST  owners  or  operators  may  form  risk 
retention  groups  if  more  traditional 
insurance  coverage  is  not  available. 

Given  the  limited  availability  of 
insurance  and  private  assurance 
mechanisms  to  some  UST  owners  and 
operators  and  for  some  types  of  required 
coverage,  the  formation  of  risk  retention 
groups  (which  are  captive  insurance 
companies]  and  the  creation  of  State 
funds  or  other  State  assurances  appear 
to  be  promising  approaches  for 
achieving  EPA's  goal  of  ensuring  that 
almost  all  UST  owners  and  operators 
will  be  able  to  pay  for  the  costs  of 
taking  corrective  action  and 
compensating  third  parties  if  releases 
from  their  USTs  make  such  expenses 
necessary. 

In  establishing  the  required  amount  of 
financial  assurance,  the  Agency  decided 
to  establish  one  minimum  per- 
occurrence  level  for  all  owners  or 
operators  regulated  under  the  proposed 
rule.  The  Agency  rejected  the  option  of 
establishing  classes  for  purposes  of 
setting  different  per-occurrence  levels 
for  several  reasons.  First,  while  many  of 
the  factors  that  could  be  used  to 
establish  such  classes  (such  as  age  of 
the  tank  or  tank  material)  may  a^ect  the 
likelihood  of  a  release,  they  do  not 
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affect  the  costs  of  a  release  once  that 
release  has  occurred.  (As  discussed 
later  in  Section  III.C  on  "Amount  and 
Scope  of  Required  Coverage."  while  the 
probability  of  a  release  is  not  an 
appropriate  factor  for  determining  per- 
occurrence  amounts  of  coverage,  it  is  an 
important  factor  in  setting  aggregate 
levels  of  coverage.)  Second,  while  the 
costs  of  a  release  are  affected  by  the 
proximity  of  a  leaking  UST  to  ground 
water,  using  location  to  establish 
classes  of  USTs  in  order  to  set 
appropriate  levels  of  financial  assurance 
was  not  considered  to  be  a  feasible 
procedure,  given  the  large  number  of 
USTs  to  be  regulated  and  the  fact  that 
many  owners  and  operators  have 
multiple  USTs  at  different  locations. 
Third,  EPA  has  determined  that  a  $1 
million  per  occurrence  level  of 
assurance  for  all  USTs  will  ensure  that 
the  costs  of  a  release  from  an  UST 
containing  petroleum  will  not  exceed  the 
$1  million  level  more  than  one  percent  of 
the  time.  The  Agency  considers  this  to 
be  an  adequate  level  of  assurance,  fully 
consistent  with  its  goals  of  protecting 
human  health  and  the  environment. 
The  Agency  is  proposing  required 
aggregate  levels  of  coverage  according 
to  the  number  of  tanks  owned  or 
operated,  because  the  amount  of  funds 
needed  for  corrective  action  or  third- 
party  compensation  will  increase  as  the 
number  of  USTs  for  which  an  owner  or 
operator  is  responsible  increases.  The 
Agency  decided  not  to  base  aggregate 
levels  on  tank  characteristics,  since  a 
significant  number  of  UST  owners  and 
operators  have  many  tanks  with 
different  characteristics.  This  type  of 
classification  or  categorization  scheme 
might  be  difficult  to  develop  and 
implement  for  purposes  of  financial 
assurance.  The  aggregates  being 
proposed  have  been  set  at  levels 
sufficiently  high  that  UST  owners  or 
operators  will  not  inoir  costs  that 
exceed  the  aggregates  more  than  one 
percent  of  the  time.  Again,  the  Agency 
considers  this  level  of  financial 
assurance  to  be  fully  consistent  with  its 
mandate  to  protect  human  health  and 
the  environment. 

EPA's  statutory  mandate  authorizes 
the  suspension  of  enforcement  of  the 
financial  responsiblity  regulations  for 
classes  of  USTs  in  specified 
circumstances.  (See  Section  ni.U  of  the 
preamble  for  a  detailed  description  of 
EPA's  proposed  procedures  for 
implementing  this  suspension  of 
enforcement.)  In  allowing  for 
enforcement  suspensions.  Congress 
recognized  that  some  owners  or 
operators  may  initially  have  difKcolty 
coming  into  compliance  with  financial 


responsibility  requirements.  To  address 
this  difficulty,  EPA's  proposed 
procedures  are  intended  to  make  initial 
suspensions  relatively  easy  to  obtain.  At 
the  same  time,  however.  EPA  wished  to 
avoid  abuses  of  the  suspension 
provisions  and  is  therefore  proposing 
that  owners  or  operators  who  seek  to 
obtain  a  suspension  by  demonstrating 
that  they  are  attempting  to  form  a  risk 
retention  group  must  make  a  binding 
financial  commitment  to  the  group  of 
$2,000  (the  average  expected  UST 
insurance  premium  per  facility  for  the 
coverage  required  by  the  proposed  rule). 
In  many  cases,  owners  and  operators 
most  contribute  substantially  larger 
sums  to  capitalize  the  risk  retention 
group  adequately.  Furthermore,  EPA  is 
proposing  to  make  renewals  of 
suspension  of  enforcement  progressively 
more  difficult  to  obtain  than  an  initial 
suspension,  in  order  to  discourage 
owners  and  operators  from  seeking 
repeated  suspensions.  EPA  believes  this 
approach  is  consistent  with  the  language 
and  intent  of  the  law  and  requests 
comments  on  this  position. 

In  developing  the  analytical  basis  for 
the  proposed  rule  being  published  today, 
EPA  has  drawn  upon  its  experience  with 
other  financial  responsibility  programs 
designed  to  cover  environmental  costs. 
The  RCRA  Subtitle  C  program,  which 
requires  owners  or  operators  of 
hazardous  waste  treatment  storage,  and 
disposal  facilities  (TSDFs)  to 
demonstrate  financial  responsibility  for 
closure,  post-closure  care,  and  third- 
party  Uability  coverage,  provided  an 
important  precedent  for  the  proposed 
UST  financial  responsibility  program. 
This  program  has  been  in  effect  for 
almost  six  years.  The  Agency's  recent 
proposal  that  hazardous  waste  TSDFs 
with  known  continuing  releases  be 
required  to  demonstrate  financial 
responsibility  for  corrective  action  also 
served  as  a  model  for  the  proposed  rule. 
(51  PR  37854,  October  24, 1986.) 

Most  of  the  types  of  financial 
assurance  mechanisms  allowed  in  the 
Subtitle  C  program  are  being  proposed 
for  UST  owners  and  operators.  (The  one 
exception  is  a  gradually-fimded  trust, 
which  is  not  being  proposed  for  Subtitle 
I  but  which  is  allowed  under  Subtitle  C 
for  closure  and  post-closxire  financial 
assurance  and  has  been  proposed  for 
financial  assurance  for  corrective  action 
for  continuing  releases.  See  Section 
ID.D.4.a  of  this  preamble.)  The  Subtitle 
C  and  the  proposed  SubtiUe  I  financial 
responsibility  programs  are  also  similar 
with  respect  to  the  applicability  of 
requirements  to  Federal  and  State 
owners  or  operators,  procedures  for 
cancellations  of  mechanisms,  and 


requirements  for  establishment  of 
standby  trust  funds  to  support  certain 
mechanisms. 

The  major  differences  between  the 
proposed  Subtitle  I  program  and  the 
Subtitle  C  program  tire  in  the  former's 
less  stringent  reporting  requirements,  its 
broader  range  of  allowable  financial 
assurance  mechanisms,  and  its 
incorporation  of  suspension  of 
enforcement  provisions.  Some  of  the 
differences  between  the  two  regulatory 
programs  reflect  differences  in  the 
regulated  communities,  particularly  in 
terras  of  numbers  of  owners  and 
operators.  Because  the  UST  regulated 
community  is  many  times  larger  than  the 
Subtitle  C  community,  the 
administrative  burden  of  implementing 
the  Subtitle  I  program  was  a  key  factor 
taken  into  account  in  formulating 
today's  proposed  rule. 

As  a  new  program,  the  Subtitle  I 
financial  responsibility  requirements 
also  afford  the  Agency  an  opportunity  to 
find  new  ways  to  address  the  problem 
of  unavailability  of  financial  assurance 
to  some  ownere  and  operators — a 
problem  that  the  Agency  has 
encountered  in  its  implementation  of 
Subtitle  C  liability  coverage 
requirements.  Thus,  while  experience 
under  the  Subtitle  C  financial 
responsibility  program  has  provided 
important  precedents  for  use  in 
rulemaking  for  UST  financial 
responsibility,  EPA  expects  the 
development  and  implementation  of  the 
Subtitle  I  program  to  enhance  its 
ongoing  refinement  of  Subtitle  C 
financial  responsibility  requirements. 

The  specific  differences  between  the 
Subtitle  C  financial  responsibility 
program  and  the  proposed  requirements 
for  USTs  containing  petroleum  are 
discussed  in  Section  III.  "Section-by- 
Section  Analysis,"  and  in  Section  IV, 
"Major  Differences  between  this 
Proposal  and  Subtitle  C  Financial 
Responsibility  Rules."  Following, 

however,  is  a  brief  summary  of  two  of 
the  major  differences  and  the  rationale 
for  these  differences. 

•  Types  of  Allowable  Mechanisms. 
The  proposed  UST  requirements 
introduce  several  mechanisms  that  are 
not  used  or  proposed  for  use  under 
Subtide  C.  'These  include  non-parent 
guarantees  and  indemnity  contracts. 
EPA  proposes  to  allow  non-parent 
guarantees  and  indemnity  contracts 
because  (1)  they  should  provide 
adequate  financial  assurance,  and  (2) 
they  increase  the  financial  assurance 
options  available  to  a  significant 
number  of  UST  owners  or  operators 
who  do  not  have  corporate  parents  but 
who  do  have  substantial  business 
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relationships  with  other  firms.  Non- 
parent  guarantees  and  indemnity 
contracts  offer  a  means  for  these  other 
entities  to  provide  fmancial  assurance  to 
a  UST  owner  or  operator. 

•  Reporting  Requirements.  Under  the 
proposed  UST  requirements,  evidence  of 
fmancial  responsibiUty  must  be  reported 
to  EPA  when  fmancial  assurance  is 
likely  to  be  needed  (e.g.,  in  the  event  of 
a  known  or  suspected  release,  or  when 
an  owner  or  operator  fails  to  get 
alternate  assurance  after  receipt  of  a 
notice  of  cancellation  for  an  existing 
mechanism).  Owners  or  operators  of 
Subtitle  C  treatment,  storage,  and 
disposal  facilities  are,  in  contrast, 
required  routinely  to  submit  evidence  of 
current  financial  responsibility.  The  less 
stringent  approach  proposed  for  UST 
owners  or  operators  reflects  the 
infeasibility  of  EPA's  routinely 
reviewing  information  from  up  to 
hundreds  of  thousands  of  owners  and 
operators. 

Furthermore,  EPA  does  not  believe 
that  a  less  stringent  approach  to 
reporting  will  necessarily  result  in  an 
unacceptable  rate  of  noncompliance 
with  the  rulss.  First,  although  reporting 
is  not  required  as  a  routine  matter, 
today's  proposal  requires  owners  and 
operators  to  certify  compliance  with  the 
rules.  In  addition,  many  UST  owners 
and  operators  already  carry  insurance 
for  the  required  coverages  being 
proposed  today,  indicating  that 
adequate  incentives  exist  to  limit 
financial  risk  even  in  the  absence  of 
regulation.  Other  features  of  the  Subtitle 
I  program  should  encourage  compliance 
with  financial  responsibility 
requirements.  For  example,  §  9003(h) 
restricts  the  expenditure  of  monies  from 
the  Leaking  UST  Trust  Fund  for  facilities 
whose  owner  or  operator  is  not  in 
compliance  with  the  fmancial 
responsibility  requirements.  In  such  a 
case  the  owner  or  operator  would  be 
liable  for  the  entire  cost  of  a  corrective 
action,  whereas  the  owner  or  operator 
who  complies  with  the  fmancial 
responsibility  requirements  is  eligible 
for  Trust  Fund  monies  for  those 
corrective  action  costs  that  exceed  the 
required  amount  of  Hnancial  assurance 
coverage. 

D.  Amount  of  Required  Coverage 

Today's  rule  provides  that  all  owners 
or  operators  of  petroleum-containing 
USTs  demonstrate  evidence  of  financial 
responsibility  in  the  amount  of  $1 
million  per  occurrence  for  taking 
corrective  action  and  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  accidental 
releases  arising  from  operating  an 
underground  storage  tank.  The 


aggregate  amount  of  coverage  required 
varies  according  to  the  number  of  tanks 
that  are  covered  by  the  owner  or 
operator.  EPA  is  proposing  the  following 
aggregate  levels: 


Aggregate  leva! 

Nufnbarol 
lankt  covared 

i1  mWrn 

1-12 

ifnmnn        

i»-ao 

Samann 

61-140 

Utrmon..      .    . 

141-250 

SS  m*on 

2S1-340 

tSmihin 

RCRA  S  9003(d)(5)(C)  provides  the 
Administrator  with  the  authority  to 
establish  classes  or  categories  of 
underground  storage  tanks  for  the 
purposes  of  setting  coverage  levels.  The 
Administrator  may  consider,  but  is  not 
limited  to,  the  following  factors: 

•  Size,  type,  location,  storage,  and 
handling  capacity  of  the  tanks; 

•  Volume  of  petroleum  handled  by 
such  tanks; 

•  Likelihood  of  release  and  the 
potential  extent  of  damage  from  any 
release; 

•  Economic  impact  of  the  coverage 
limits,  especially  on  small  businesses  in 
the  retail  motor  fuel  marketing  sector, 

•  Availabihty  of  methods  of  Bnancial 
responsibility  in  amounts  greater  than 
the  coverage  amount  specified  in  the 
statute;  or 

•  Other  pertinent  factors. 

The  Agency  considered  basing  the 
coverage  amounts  per  occurrence  and  in 
the  aggregate  on  the  factors  listed  above 
but  rejected  this  approach  except  in  one 
case:  as  discussed  below,  special 
consideration  has  been  given  to  the 
economic  plight  of  ovmers  and  operators 
of  retail  motor  fuel  outlets,  the  majority 
of  whom  are  engaged  in  "small 
business"  operations. 

EPA's  reasons  for  requiring  all  owners 
or  operators  to  demonstrate  evidence  of 
fmancial  responsibility  at  the  Si  million 
per-occurrence  level,  as  well  as  a 
description  of  the  methodology  used  to 
set  the  aggregate  levels  included  in 
today's  proposal  are  presented  below.  A 
more  complete  analysis  of  how  the 
aggregate  levels  were  established  is 
included  in  the  supporting  document  for 
this  rule,  which  is  available  in  the 
docket. 

The  Agency  has  decided  not  to 
apportion  per-occurrence  and  aggregate 
coverage  between  corrective  action  and 
third-party  compensation  for  the 
reasons  presented  in  Section  IIL 
"Section-by-Section  Analysis." 
Consequently,  the  proposed  rule 
requires  that  owners  or  operators  who 
use  one  fmancial  assurance  mechanism 
to  cover  corrective  action  costs  and 


another  to  cover  third-party  liability 
claims  have  $1  million  per-occurrence 
coverage  and  the  appropriate  aggregate 
coverage  under  each  of  these 
mechanisms.  Similarly,  as  also 
discussed  in  the  section-by-section 
analysis,  if  an  owner  or  operator  uses 
one  mechanism  to  cover  liability  claims 
arising  from  sudden  releases  and 
another  mechanism  to  cover  liability 
claims  arising  from  nonsudden  releases, 
each  mechanism  must  carry  the 
minimum  $1  million  per-occurrence 
coverage  and  the  appropriate  aggregate 
coverage  for  the  number  of  tanks  owned 
or  operated. 

Nothing  in  the  proposed  rule  denies 
States  the  opportunity  to  set  more 
restrictive  financial  responsibility 
requirements.  States  may  choose,  for 
example,  to  require  higher  coverage 
levels  for  particular  owners  or  operators 
of  petroleum  USTs.  However,  to  receive 
approval  of  their  UST  programs  under 
S  9004  States  may  not  set  coverage 
levels  lower  than  the  minimum  amounts 
specified  in  this  rule.  (The  requirements 
and  procedures  for  State  program 
approval  are  proposed  elsewhere  in 
today's  Federal  Register.) 

At  this  time,  the  Agency  cannot 
predict  the  net  effect  of  UST  regulation 
on  the  level  of  per-occurrence  or 
aggregate  costs.  The  industry's 
awareness  of  and  compliance  with  the 
leak  detection  requirements  being 
proposed  today  in  40  CFR  Part  280, 
Subpart  D,  may  result  in  a  lower 
average  per-occurrence  cost  because 
releases  may  be  detected  sooner.  It  is 
harder  to  assess  the  effect  that  leak 
detection  requirements  will  have  on  the 
level  of  aggregate  costs.  Because 
aggregate  costs  are  composed  of  a  series 
of  occurrence  costs,  lower  occurrence 
costs  should  result  in  lower  aggregate 
costs.  This  effect  may  be  countered, 
however,  by  the  fact  that  more  leaks 
will  be  detected,  thus  raising  the  levels 
of  aggregate  costs.  One  potential  effect 
of  promulgating  corrective  action 
requirements,  however,  may  be  to 
increase  the  levels  of  both  occurrence 
and  aggregate  costs  because  of  the 
application  of  stricter  cleanup 
standards.  If  future  levels  of  occurrence 
and  aggregate  costs  show  that  they  have 
been  seriously  overestimated  or 
underestimated  by  the  Agency,  it  may 
be  necessary  for  EPA  to  revise  the  levels 
of  required  coverage  in  the  future. 

E.  Description  of  the  Regulated 
Community 

1.  Background.  USTs  containing 
petroleum  and  subject  to  Subtide  I 
jurisdiction  are  owned  or  operated  by 
firms  engaged  in  the  business  of  retail 


motor  fuel  marketing  and  by  firms 
storing  petroleum  products  for  purposes 
other  than  retail  motor  hiel  sales.  A 
large  number  of  USTs  containing 
petroleum  are  also  owned  by 
governments  at  the  Federal.  State,  and 
local  level. 

EPA  estimates  that,  of  the  total 
population  of  1.4  million  petroleum 
USTs  to  be  regulated  under  Subtitle  I, 
more  than  half  (approximately  685,000] 
are  used  for  the  purpose  of  storing  motor 
fuels  (e.g.,  leaded  gasoline,  unleaded 


gatoline,  gasohol,  diesel  fuel)  for  retail 
sale.  Approximately  651,000  USTs  are 
used  for  the  storage  of  petroleum 
products  for  purposes  other  than  retail 
motor  fuel  sales.  These  estimates 
exclude  those  petroleum-containing 
USTs  for  which  regulation  has  been 
deferred  (e.g.,  used  oil  tanks]  both  in  this 
proposed  rule  and  in  the  proposed 
technical  standards  rule  published 
elsewhere  in  today's  Federal  Register. 

Exhibit  1  shows  EPA's  current 
estimates  of  the  UST  population  that 


will  be  suDject  to  tne  proposed  rules, 
distributed  according  to  industry  sector. 
Approximately  39  percent  of  the 
facilities  to  be  regulated  are  engaged  in 
the  retail  sale  of  motor  fuels.  The  61 
percent  of  facilities  having  USTs  that 
store  petroleimi  products  used  for 
purposes  other  than  the  retail  sale  of 
motor  fuels  are  fotmd  in  every  major 
sector  of  the  U.S.  economy. 
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Exhibit  1.   PETROLEUM  UST  POPULATION  BY  INDUSTRY  SECTOR 


Industry  Sector 


Number 
of  Tanks 


Number  of 
Facilities 


RETAIL  MOTOR  FUEL  SALES 
PETROLEUM  PRODUCT  STORAGE 


695,000 


193,000 


Agriculture 

86,000 

54,000 

Mining 

14,000 

6,000 

Construction 

42,000 

21,000 

Manufacturing 

75,000 

30,000 

Transportation 

58,000 

25,000 

Communications  and  Utilities 

39,000 

19,000 

Wholesale  and  Retail  Trade 

136,000 

65,000 

Services 

54,000 

26,000 

Government,  Military 

49.000 

6,000 

Government,  Non-Military 

98,000 

651,000 

46,000 

298,000 

TOTAL  USTs  CONTAINING  PETROLEUM 

1.346,000 

491,000 

'r'^s 


Source:   Meridian  Research  Inc.,  based  on  material  derived  from  DRI  Inc.,  1985 
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2.  Owners  and  Operators  in  Retail 
Motor  Fuel  Marketing.  In  studying  the 
type  of  financial  responsibility  program 
suitable  for  UST  owners  and  operators, 
EPA  first  concentrated  on  the  retail 
motor  fuel  marketing  sector,  for  the 
following  reasons: 

(1)  Firms  in  this  sector  probably  own 
more  than  50  percent  of  all  petroleum 
USTs. 

(2)  This  sector  was  easy  to  study 
because  all  firms  in  this  sector  own 
USTs;  there  was  thus  no  need  to 
distinguish  UST-owning  firms  from  firms 
that  do  not  own  USTs. 

(3)  Fire  code  regulations  require  that 
to  conduct  business  in  this  sector,  all 
UST-owning  firms  must  store  petroleum 
products  underground. 

(4)  Although  the  UST-owning  firms  in 
this  sector  range  from  some  of  the 
largest  corporations  in  the  world  to  very 
small  firms,  the  vast  majority  of  firms  in 
this  sector  are  small,  with  $500,000  or 
less  in  assets  and  an  average  net  worth 
of  $90,000.  In  general,  the  smaller  a  firm, 
the  more  difficulty  it  is  likely  to  have  in 
meeting  financial  responsibility 
obligations. 

The  retail  marketing  of  motor  fuels  is 
performed  at  various  types  of  business 
outlets,  including 

•  Gasoline  service  stations, 

•  Convenience  stores,  and 

•  Other  types  of  facilities,  including 
marinas,  car  washes,  and  agricultural 
cooperatives,  for  which  gasoline  sales 
are  not  a  major  source  of  the  income. 

Approximately  193,000  retail  outlets 
sell  motor  fuels.  The  owners  of  these 
outlets  range  from  some  of  the  largest 
corporations  in  the  United  States  (e.g., 
Exxon,  Mobil  Oil)  to  very  small 
businesses  with  no  reported  payroll.  The 
operators  and  owners  of  these  facilities 
are  often  not  the  same  entity  (e.g.,  the 
operator  may  lease  the  facility  from  its 
owner). 

Exhibit  2  presents  EPA's  estimates  of 
numbers  of  firms  owning  and  operating 
retail  motor  fuel  outlets,  by  firm 
category.  Twenty-seven  refiners 
(vertically  integrated  oil  companies  that 
produce,  refine,  and  market  a  variety  of 
petroleum  products)  each  own,  on 
average,  1,733  retail  motor  fuel  outlets. 
Refiners  thus  own  approximately  24 
percent  of  all  retail  motor  fuel  outlets. 
Approximately  42  percent  of  retail 
motor  fuel  outlets  are  owned  by  "open 
dealer"  firms  (i.e.,  small  businesses  that 
own  and  operate  one  retail  motor  fuel 
outlet).  The  remaining  34  percent  of 
retail  motor  fuel  outlets  are  owned  by 
jobbers,  convenience  stores,  and 
independent  chains.  Exhibit  2  also 
shows  that  58.657  retail  motor  fuel 
outlets  (30  percent  of  the  total  number) 
are  owned  by  refiners,  jobbers,  and 


independent  chains  but  are  operated  by 
lessees. 


Exhibit  2.— Ownership  and  Operation  of  Retail  Motor  Fuel  Outlets 


Category 

No.  of 
firms 

No.  Of 

retail 

outlets 

owned 

and 
operated 

No.  of 
retail 

outlets 

owned 
and 

leased 

Total  No. 
of  retail 
outlets 
owr>ed 

Average 

No.  of 

retail 

outlets 

owned 

per  firm 

Refiners  " 

27 

8.766 

516 

125 

80,304 

9.964 
25,333 
14,732 

4,010 
80.304 

36,817 
20.713 

0 
1,127 

0 

46,781 
46.046 
14.732 
5.137 
80.304 

1,733 

5 

29 

41 

1 

Jobbers* 

Convenience  Stores ' „ 

Independent  Chains  * 

Open  Dealers  • 

Total 

89,738 

134,343 

58,657 

193,000 

•  Refiners  are  large,  vertically  integrated  oil  companies  owning  refineries  ttiat  produce  petrole- 
um products  distributed  through  their  wholesale  and  retail  "branded"  outlets. 

»Jobt)ers  are  pnmarily  wholesalers  of  petroleum  products  who  may  also  own  retail  service 
stations  or  convenience  store  outlets. 

'Approximately  half  of  all  convenience  stores  sell  motor  fuels.  Convenience  stores  are 
defined  to  exclude  jobbers. 

"  Independent  chains  are  chains  of  service  stations;  they  often  sell  "unbranded"  or  private- 
branded  petroleum  products.  Independent  chains  are  defined  to  exclude  jobbers  and  conven- 
ience store  owners. 

•Open  dealers  both  own  and  operate  their  gasoline  mari<eting  operations  In  many  cases, 
open  dealers  are  former  lessee  dealers  who  bought  their  locations  from  major  oil  companies  or 
refiners. 

Source:  Meridian  Research  Inc.,  based  on  material  derived  from  DRI  Inc.,  1985. 


Firms  owning  retail  motor  fuel  outlets 
vary  tremendously  in  their  financial 
strength  as  well  as  their  size.  For 
example,  the  median  refiner  firm  has 
over  $6  billion  in  net  worth;  this  type  of 
firm  probably  can  afford  very  high 
corrective  action  costs  and  third-party 
liability  awards.  In  contrast,  the  median 
open  dealer  firm,  with  a  net  worth  of 
$90,000,  will  have  difficulty  affording 
even  the  costs  of  an  UST  release  that 
does  not  reach  ground  water  and  does 
not  require  high  corrective  action 
expenditures  or  compensation  of  third 
parties.  If  this  type  of  firm  does  not  have 
pollution  liabihty  insurance  or  another 
financial  assurance  mechanism,  releases 
from  its  USTs  may  cause  damage  to 
health  and  the  environment  that  will  not 
be  remedied. 

3.  Owners  and  Operators  in  Other 
Sectors.  Firms  in  industry  sectors  other 
than  retail  motor  fuel  marketing  store 
petroleum  products  in  USTs  for  a 
variety  of  purposes,  including  on-site 
vehicle  refueling  and  bulk  fuel  storage 
(e.g.,  of  motor  fuels,  heating  oil).  A 
preliminary  review  of  California  UST 
notification  data  suggests  that, 
compared  with  the  retail  motor  fuel 
marketing  sector,  a  smaller  percentage 
of  USTs  in  these  other  sectors  are 
owned  by  very  large  publicly  held  firms, 
lliese  data  also  suggest  that  only  a 
small  percentage  of  UST  owners  in 
these  other  sectors  are  as  small  as  the 
open  dealer  firms  in  the  retail  motor  fuel 


marketing  sector.  Exhibit  3  lists  the  10 
industrial  sectors,  odier  than  retail 
motor  fuel  marketing,  in  which  USTs 
containing  petroleum  are  most 
commonly  found. 

Exhibit  3.— Ten  Industrial  Sectors, 
Other  Than  Retail  Motor  Fuel 
Marketing,  in  Which  Petroleum 
USTs  ARE  Most  Commonly  Found 


sic 
code 


5511 
421 

15.16 


4811 
493 
327$ 
5191 
5083 
7513 
5211 


Industry 


Motor  vehicle  dealers 
Trucking,  local  and 

long  distance 

General  contractors 

and  heavy 

construction 

Telephone 

communications 

Combinatkm  utility 

services 

Ready-mixed 

concrete 

Farm  supplies, 

wtKMesale 

Farm  nwctiinery, 

wholesale 

Truck  rental  arxJ 

leasing 

Lumt>er  and  ottier 

building  materials 

dealers 

Total 


Number  of 
tanks 


38,000 
33,000 

28.000 
12,000 
9,000 
8,000 
7.000 
6.000 
6,000 

6.000 


153,000 


Source:  DRI,  1985. 
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Some  of  the  characteristics  of  the 
agricultural,  government,  and  industrial 
owners  of  USTs  in  sectors  other  than 
retail  motor  fuel  marketing  are 
presented  in  Exhibit  4  which  shows  that 
a  large  number  of  agricultural  facilities 
have  USTs  that  are  not  exempted  from 
Subtitle  Ts  jurisdiction  under  section 
9001(1)(A)  (Le.,  they  have  a  capacity  of 
more  than  1,100  gallons).  (See  the 
proposed  UST  technical  standards 
published  elsewhere  in  today's  Federal 


Register,  for  a  discussion  of  the  scope  of 
this  exemption.)  It  also  shows  that 
52,000  local.  State,  and  Federal 
government  facilities  have  USTs.  These 
government  facilities  constitute  roughly 
one-sixth  of  the  total  number  of  facilities 
with  USTs  in  all  sectors  other  than  the 
retail  motor  fuel  marketing  sector.  Firms 
in  industry  sectors  other  than  retail 
motor  fuel  marketing  own  a  total  of 
651,000  USTs  at  298,000  facilities. 


Exhibit  4.— Petroleum  USTs  in  Sectors  Otwer  Than  Retail  Motor  Fuel 

Marketing 


Industry  sector 


AgricuKure:  * 

Farms  Owning  One  UST  Fadfity 

Farms  Oviming  More  Than  One  Facility . 

Subtotal,  Agriculture _. 

Government 

Local „ 

State 

Federal „ 


Subtotal,  AN  Government.. 


Gerierai  Industry  (other  than  retail  motor  fuel  mar- 
keting sector): 

Privately  hekJ  firms  owning  one  UST  facility 

Privately  held  firms  owning  more  than  one  UST 

facility ~ 

Putificly  tteW  firms  or  their  subsidiaries 


Subtotal,  General  Industry 

Total,  aU  sectors  ottter  ttian  retail  motor  fuel  mar- 
keting  ™ _ 


Number  of 
tanks 


74,000 
12.000 


86,000 

62,000 
29,000 
56,000 


147,000 


Numtjer  of 
facilities 


46,000 
8,000 


54.000 

29,000 

14,000 

9,000 


281.000 

48.000 
89.000 


418,000 
651.000 


52,000 


129,000 

22.000 
41.000 


Average 

numt)er  of 

facilities  per 

owner 


1.00 
2.47 


38.8 


192,000 
298.000 


1.00 
5.15 


'  Includes  only  USTs  with  capacities  of  more  than  1,100  gallons. 

Source:  Meridian  Research  inc.,  t>ased  on  material  derived  from  DRI  Inc.,  1985. 


F.  Overview  of  Proposed  Rule 

Today's  rule  contains  the  following 
provisions  for  UST  financial 
responsibility: 

•  Applicability. 

•  Definition  of  Terms. 

•  Amount  and  Scope  of  Required 
Coverage. 

•  Allowable  Mechanisms  and 
Combinations  of  Mechanisms,  including: 
— financial  test  of  self-insurance 

— guarantee 

— indemnity  contract 

— insurance 

— risk  retention  group  coverage 

— surety  bond 

— letter  of  credit 

— State-required  mechanism 

— State  Fund  or  other  State  assurance 

•  Standby  Trust  Fund. 

•  Substitution  of  Financial  Assurance 
Mechanism. 

•  Cancellation  or  Nonrenewal  by  a 
Provider  of  Financial  Assurance. 


•  Reporting  by  Owner  or  Operator. 

•  Recordkeeping. 

•  Drawing  on  Financial  Assurance 
Mechanisms. 

•  Release  from  Requirements. 

•  Bankruptcy  or  Other  Incapacity  of 
Owner  or  Operator  or  Provider  of 
Financial  Assurance. 

•  Suspension  of  Enforcement. 

Each  section  and  the  rationale  for  the 
Agency's  approach  are  discussed  in  the 
section-by-section  analysis  of  this 
preamble.  Included  in  the  analysis  of  the 
allowable  mechanisms  are  discussions 
of  the  features  of  the  mechanism,  its 
applicability  to  UST  requirements,  and 
its  availability  to  owners  or  operators. 
Procedures  that  must  be  followed  for  ail 
mechanisms — such  as  requirements  for 
reporting,  and  cancellation  or 
substitution  of  instruments — are 
proposed  under  separate  provisions  in 
today's  rule  and  discussed  separately  in 
the  preamble. 


III.  Sectioo-by-S«ction  Analysis 

A.  Applicability  (§  280.90) 

Today's  proposed  rule  would  apply  to 
all  owners  and  operators  of 
underground  storage  tanks  containing 
petroleum,  with  certain  exceptions  and 
deferrals.  If  the  owner  and  operator  are 
separate  parties,  only  one  party  is 
required  to  demonstrate  fmancial 
responsibility. 

An  underground  storage  tank  is 
defined  in  RCRA  section  9001(1)  as  "any 
one  or  combination  of  tanks  (including 
underground  pipes  connected  thereto) 
which  is  used  to  contain  an 
accumulation  of  regulated  substances, 
and  the  volume  of  which  (including  the 
volume  of  the  underground  pipes 
connected  thereto)  is  10  percent  or  more 
beneath  the  surface  of  the  ground." 
Regulated  substances  are  further 
defined  by  section  9001(2)  to  mean  any 
CERCLA  hazardous  substance 
(excluding  substances  regulated  as 
hazardous  wastes  under  RCRA  Subtitle 
C)  and  petroleum,  which  is  defined  by 
section  9001(8)  to  include  crude  oil  or 
any  fraction  thereof  that  is  liquid  at  60 
degrees  Fahrenheit  and  14.7  pounds  per 
square  inch  absolute. 

Although  section  9003(e)(6)  requires 
the  Administrator  to  promulgate 
financial  responsibility  requirements  for 
USTs  containing  petroleum  and  other 
regulated  substances  (i  e..  any  CERCLA 
hazardous  substance  not  regulated  as  a 
RCRA  hazardous  waste),  today's  rule 
applies  only  to  tanks  containing 
petroleum.  The  Agency  needs  to  gather 
additional  information  before  proposing 
financial  responsibility  regulations  for 
USTs  containing  other  regulated 
substances.  Additional  data  are  needed 
on  the  types  of  tanks  used  to  store  these 
substances,  the  likelihood  of  releases, 
the  magnitude  of  corrective  costs  related 
to  releases  of  these  substances,  and  the 
magnitude  and  likelihood  of  third-party 
liability  claims.  EPA  plans  to  publish  a 
separate  advance  notice  of  proposed 
rulemaking  that  addresses  financial 
responsibility  for  USTs  containing 
regulated  substances  not  governed  by 
this  rule. 

Several  issues  related  to  the 
applicability  provisions  under  proposed 
Subpart  I  are  discussed  in  more  detail^ 
below: 

1.  Owner  or  Operator.  The  financial 
responsibility  requirements  for  taking 
corrective  action  and  compensating 
third  parties  set  forth  in  today's 
proposed  regulation  would  apply  to  all 
owners  and  operators  of  USTs 
containing  petroleum,  with  certain 
exemptions  and  deferrals.  However,  if 
the  owner  Jind  operator  are  separate 
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parties,  only  one  party  is  required  to 
demonstrate  financial  responsibility. 
The  Agency  chose  the  option  of  allowing 
either  the  owner  or  the  operator  to 
demonstrate  fmancial  responsibility 
because  it  increases  flexibility  for  the 
regulated  community,  in  which  a  large 
number  of  facilities  are  separately 
owned  and  operated,  while  still 
providing  adequate  financial  assurance. 
This  approach  is  consistent  with  the 
statutory  language  of  RCRA  Subtitle  I 
and  the  financial  responsibility  rules 
developed  by  EPA  under  RCRA  Subtitle 
C. 

The  Agency  considered  but  rejected 
the  option  of  requiring  both  owners  and 
operators  to  demonstrate  financial 
responsibility.  Such  an  approach  might 
provide  somewhat  greater  assurance 
that  the  costs  of  taking  corrective  action 
and  compensating  third  parties  would 
be  covered  in  the  event  that  one  party 
failed  to  provide  adequate  funds.  And 
because  owners  and  operators  may  be 
separately  liable  for  third-party 
damages,  this  option  would  have 
ensured  that  both  parties  had  funds 
available  to  cover  their  respective 
liabilities.  On  the  other  hand,  both  the 
owner  and  operator  are  responsible  for 
performing  corrective  action  under 
RCRA  Subtitle  I  and  40  CFR  Part  280, 
Subpart  F,  and.  in  many  cases,  both  will 
be  liable  for  third-party  damages  caused 
by  releases  arising  from  operating  an 
underground  tank.  In  the  case  of 
corrective  action  costs,  it  is  unnecessary 
for  both  parties  to  obtain  financial 
assurance  because,  if  one  party 
demonstrates  fmancial  responsibility, 
the  Agency  can  order  that  party  to 
undertake  corrective  action.  In  the  case 
of  third-party  liabihty  claims,  the 
Agency  expects  that  in  most  cases  third 
parties  will  be  compensated  regardless 
of  which  party  is  directly  liable  and 
which  party  has  financial  assurance. 
(See  "Supporting  Document  for 
Proposed  Financial  Responsibility 
Requirements  for  Underground  Storage 
Tanks  Containing  Petroleum," 
hereinafter  cited  as  Supporting 
Document.) 

For  the  reasons  stated  above,  the 
option  of  requiring  both  owners  and 
operators  to  demonstrate  financial 
responsibility  could  often  result  in 
unnecessary  double  coverage  for 
corrective  action  and  third-party 
liability  for  facilities  owned  and 
operated  by  separate  entities,  and 
would  increase  substantially  the  burden 
on  the  regulated  community.  Of  course, 
States  have  the  option  of  establishing 
more  stringent  requirements  as  they 
deem  appropriate.  Although  owners  or 
operators  must  obtain  required 


coverage,  suspension  of  enforcement 
under  §  280.111  will  occur  only  if  neither 
the  owner  nor  the  operator  is  able  to 
obtain  financial  assurance. 

2.  New  Tanks.  Under  S  280.90(b)  of  the 
proposed  financial  responsibility 
regulations,  an  owner  or  operator  of  a 
new  petroleum  UST  (defined  in  5  280.12 
of  the  technical  standards  as  a  tank 
installed  after  the  effective  date  of  the 
UST  regulations)  would  become  subject 
to  the  financial  responsibility 
requirements  of  this  Subpart  when  the 
tank  is  put  into  operation. 

3.  Tanks  Taken  Out  of  Operation. 
Today's  proposed  financial 
responsibility  requirements  would  apply 
to  tanks  taken  out  of  operation  prior  to 
the  effective  date  of  the  UST 
regulations.  Because  non-operational 
tanks  are  subject  to  the  closure  and 
corrective  action  requirements  under 
Subparts  F  and  H  of  the  technical 
standards,  the  Agency  has  determined 
that  financial  assurance  is  also 
necessary  to  ensure  that  closure  is 
undertaken  properly  and  quickly.  The 
owners  and  operators  of  these  tanks  will 
be  released  from  the  obligation  to 
demonstrate  financial  responsibility  in 
the  same  manner  as  the  owners  and 
operators  of  other  USTs,  namely  one 
year  after  completion  of  closure,  or  if 
corrective  action  is  required,  completion 
of  closure  and  corrective  action  (see 

S  280.109). 

4.  State  and  Federal  Government 
Entities.  Under  §  280.90(c)  of  today's 
proposed  regulations.  State  and  Federal 
owners  or  operators  of  USTs  containing 
petroleum  will  not  be  required  to 
demonstrate  financial  responsibility  for 
corrective  action  and  third-party 
liabilities.  The  Agency  recognizes  that 
because  Federal  and  State  government 
entities  are  permanent  and  stable 
institutions,  they  have  the  requisite 
financial  strength  to  cover  the  costs  of 
taking  corrective  action  and 
compensating  third  parties.  In  addition, 
these  government  entities  have  an 
incentive  to  meet  corrective  action  and 
third-party  Hability  obligations  in  a 
timely  maimer  —  since  one  reason  they 
exist  is  to  safeguard  health  and  welfare. 
For  these  reasons,  the  Agency  believes 
that  it  is  not  necessary  to  develop  a 
financial  test  or  other  requirements  for 
Federal  and  State  government  entities 
and  thus  exempts  these  entities  from  the 
financial  responsibility  requirements. 
This  provision  of  the  proposed 
regulations  is  consistent  with  the  RCRA 
Subtitle  C  financial  responsibility 
requirements  for  closure  and  post- 
closure  care  and  third-party  liability 
coverage.  (See  40  CFR  264.140(c)  and 
265.140(c).) 


The  exemption  under  §  280.90(c)  for 
Federal  and  State  government  entities 
extends  to  cases  in  which  a  tank  is 
owned  by  a  State  or  Federal  government 
entity  and  operated  by  a  private  party 
(or  operated  by  a  State  or  Federal 
government  entity  while  owned 
privately);  that  is,  the  private  owner  or 
operator  in  these  cases  need  not  obtain 
financial  assurance.  A  State  or  Federal 
owner  may,  of  course,  require  the 
private  operator  by  contractual 
agreement  to  obtain  insurance  or 
provide  other  financial  assurance.  This 
approach  is  consistent  with  the  Subtitle 
C  financial  responsibility  requirements. 

The  financial  responsibility 
regulations  proposed  today  apply  to 
government  entities  whose  debts  and 
liabilities  are  not  the  debts  and 
habilities  of  a  State  or  the  United  States. 
In  this  way,  the  Agency  intends  to 
exclude  from  the  classification  of  State 
and  Federal  government  entities  those 
entities  whose  enabling  legislation 
specifies  that  their  debts  are  not  secured 
by  general  revenues.  An  example  of  the 
latter  entity  is  an  authority  established 
under  State  or  Federal  law  whose 
enabling  legislation  states  that  the 
bonds  or  notes  of  the  authority  are  not 
deemed  to  constitute  a  debt  or 
obligation  of  the  State  or  Federal 
govCTnment  entity  and  do  not  constitute 
bonds  or  notes  issued  or  guaranteed  by 
the  State  or  Federal  entity.  Such 
authorities  often  rely  on  revenues 
generated  from  the  project  or  facility  the 
authority  is  established  to  set  up  (e.g., 
toll  revenues  from  bridge  and  tuimel 
authorities). 

5.  Exemptions.  The  definition  of 
underground  storage  tank  in  S  9001(1) 
contains  a  number  of  exclusions.  (See 
footnote  1  to  this  preamble  and  §  280.12 
of  the  technical  standards  for  the  types 
and  definitions  of  underground  storage 
tanks  that  are  excluded.)  Tanks 
included  in  these  statutory  exclusions 
are  not  subject  to  today's  financial 
responsibility  regulations. 

In  the  technical  standards  for  USTs 
proposed  elsewhere  in  today's  Federal 
Register,  the  Agency  is  proposing  to 
exempt  from  the  requirements  of  Part 
280  USTs  containing  hazardous  wastes 
that  are  Hsted  or  identifiable  under 
Subtitle  C  of  the  Solid  Waste  Disposal 
Act,  even  if  such  tank  contains  Subtitle  I 
regulated  substances  in  addition  to  the 
hazardous  wastes.  This  exemption 
applies  to  Subpart  I  by  virtue  of  S  280.10, 
proposed  elsewhere  in  today's  Federal 
Register,  which  excludes  these  USTs 
from  regulation  under  all  of  40  CFR  Part 
280.  I 

In  addition,  proposed  Subpart  I  doe« 
not  apply  to  owners  or  operators  of 
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underground  storage  tanks  containing 
hazardous  substances  or  a  mixture  of 
petroleum  and  hazardous  substances,  if 
the  hazardous  substances  compriae 
greater  than  50  percent  of  the  mixture 
(§  280.90(d)).  These  tanks  will  be  subject 
to  financial  responsibility  rules  that  are 
being  developed  separately.  The  Agency 
is  currently  developing  an  advance 
notice  of  proposed  rulemaking  on 
fmancial  responsibility  for  USTs 
containing  hazardous  substances. 

6.  Deferrals.  Section  280.90(e)  of 
today's  proposal  defers  the  applicability 
of  financial  responsibility  requirements 
for  (1)  wastewater  treatment  tanks,  (2) 
sumps  containing  petroleum,  (3)  USTs 
containing  used  oil,  (4)  underground 
bulk  petroleum  storage  tanks,  (5)  tanks 
containing  electrical  equipment,  (6) 
tanks  containing  radioactive  wastes, 
and  (7)  hydraulic  lift  tanks.  These  tanks 
(and  USTs  containing  hazardous 
substances)  are  deferred  from  regulation 
under  Section  280.10  of  the  technical 
standards  proposed  elsewhere  in 
today's  Federal  Register,  except  for  the 
corrective  action  and  notification 
requirements,  because  EPA  has  limited 
information  about  these  tanks,  or  it  is 
uncertain  about  the  need  to  regulate 
them.  (See  preamble  to  technical 
standards  for  a  more  detailed  discussion 
of  these  tanks.)  For  these  reasons  EPA 
believes  it  is  also  appropriate  to  defer 
consideration  of  financial  responsibility 
requirements  for  these  tanks. 

The  Agency  intends  to  address  the 
need  for  financial  responsibility 
requirements  for  these  tanks,  and  for 
tanks  containing  regulated  substances 
not  addressed  in  this  rulemaking,  in  a 
forthcoming  advance  notice  of  proposed 
rulemaking.  At  that  time,  the  Agency 
will  request  comments  about  the  extent 
and  nature  of  leaks  from  these  tanks 
and  the  need  for  fmancial  responsibility 
requirements  for  these  tanks.  EPA 
welcomes,  however,  any  comments 
about  these  or  other  pertinent  issues  at 
this  time.  The  Agency  may  propose  to 
subject  those  tanks  to  financial 
responsibility  requirements  similar  to 
those  proposed  today  if,  in  response  to 
the  advance  notice  of  proposed 
rulemaking,  EPA  does  not  receive  any 
data  or  information  indicating  the  need 
for  different  requirements. 

B.  Definition  of  Terms  (§  280.91) 

Today's  proposed  rule,  in  S  280.91, 
sets  forth  definitions  of  terms  that  either 
codify  defmitions  provided  in  RCRA 
Subtitle  I,  or  introduce  terms  used 
specifically  in  Subpart  I  of  Part  280. 
Terms  such  as  "operator,"  "owmer," 
"petroleum,"  and  "release",  which  are 
defmed  in  S  280.12  of  the  proposed  UST 
technical  standards  rulemaking,  apply  to 


all  of  Part  280,  including  Subpart  I,  and 
therefore,  are  not  denned  in  {  280.91. 

\.  Accidental  Release.  An  "accidental 
release"  is  defined  in  the  proposed  rule 
as  any  sudden  or  nonsudden  release  of 
petroleum  arising  from  operating  an 
UST  that  results  in  a  need  for  corrective 
action,  bodily  injury,  or  property 
damage,  neither  expected  nor  intended 
by  the  tank  owner  or  operator.  This 
definition  is  consistent  with  the  Subtitle 
C  program  and  conforms  to  standard 
insurance  industry  practice.  The  term 
"release"  is  not  defined  in  Subpart  I 
because  it  is  defined  in  S  280.12. 

In  today's  proposal,  the  Agency 
requires  that  the  owner  or  operator 
demonstrate  fmancial  assurance  for  any 
accidental  release.  The  rules  define 
accidental  release  to  clarify  that  the 
coverage  required  for  taking  corrective 
action  and  compensating  third  parties 
applies  only  to  "accidental  releases" 
and  not  to  intentional  releases. 

The  terms  "sudden  accidental 
releases"  and  "nonsudden  accidental 
releases"  are  not  defmed.  Although 
RCRA  Subtitle  I  distinguishes  "sudden 
accidental  releases"  from  "nonsudden 
accidental  releases,"  these  terms  do  not 
need  to  be  defmed  in  Subpart  I  because 
an  owner  or  operator  must  demonstrate 
financial  assurance  for  both  types  of 
accidental  releases.  An  owner  or 
operator  using  separate  assurance 
mechanisms  to  cover  different  types  of 
accidental  releases,  such  as  one 
insurance  policy  for  sudden  accidental 
releases  and  a  second  policy  for 
nonsudden  accidental  releases,  has  the 
flexibility  to  distinguish  between  these 
types  of  releases  in  any  manner,  as  long 
as  all  types  of  accidental  releases  are 
covered  by  the  mechanisms. 

2.  Bodily  Injury.  Because  third  parties 
will  generally  bring  liability  claims 
pursuant  to  State  law,  the  proposed  rule 
defmes  bodily  injury  as  having  the 
meaning  given  to  it  by  applicable  State 
law.  However,  the  definition  does  not 
include  those  liabilities  which, 
consistent  with  standard  insurance 
industry  practice,  are  excluded  from 
coverage  in  liability  insurance  policies 
for  "bodily  injury."  The  proposed 
definition  for  "bodily  injury"  is 
consistent  with  the  definition  provided 
in  Subtide  C.  (See  40  CFR  264.141(g)  and 
265.141(g).) 

The  Agency  is  concerned,  however, 
that  deference  to  standard  insurance 
industry  practices  has  the  potential  to 
result  in  an  unacceptably  narrow  scope 
of  coverage  for  compensating  third 
parties,  particularly  because  relatively 
few  insurers  provide  pollution  liability 
insurance,  which  means  that  one  or  a 
small  number  of  insurers  could 


significantly  influente  sidiiuaru 
practices  for  such  coverage.  For  this 
reason,  the  Agency  requests  comment 
on  whether  the  rules  should  be  revised 
to  specify  exclusions,  inclusions,  or 
other  contractual  terms,  conditions,  or 
defenses  that  are  necessary  or 
unacceptable  for  coverage  of  third-party 
claims  for  bodily  injury  and  property 
damage. 

3.  Controlling  Interest  "Controlling 
interest"  is  defined  as  direct  ownership 
of  at  least  50  percent  of  the  voting  stock 
of  another  entity.  The  Agency  defines 
"controlling  interest"  to  clarify  that  a 
guarantee  is  an  acceptable  mechanism 
for  demonstrating  fmancial  assurance  if 
it  is  provided  by  a  firm  that  (1) 
possesses  a  controlling  interest  in  the 
owner  or  operator  (e.g.,  corporate 
parent),  or  (2)  possesses  a  controlHng 
interest  in  a  Rrm  that  in  turn  possesses  a 
controlling  interest  in  the  owner  or 
operator  (e.g.,  corporate  grandparent),  or 
(3)  is  controlled  through  stock 
ownership  with  a  common  parent  firm 
that  possesses  a  controlling  interest  in 
the  owner  or  operator  (e.g.,  corporate 
"sibling"  or  affiliated  firm).  Under  the 
Subtitle  C  rules,  only  a  firm  directly 
owning  at  least  50  percent  of  the  voting 
stock  of  the  owner  or  operator  can 
provide  a  guarantee  as  an  allowable 
mechanism.  Under  the  Subtitle  I 
proposal,  the  Agency  intends  to  make 
the  guarantee  more  widely  available  to 
owmers  or  operators  by  allowing 
affiliated  firms  and  "grandparent"  firms 
to  provide  guarantees,  as  explained 
below  in  Section  Ill.F  of  this  preamble. 

4.  Legal  Defense  Costs.  "Legal  defense 
costs"  are  defined  as  any  expense 
incurred  by  an  owner  or  operator  or 
provider  of  financial  assurance  in 
defending  against  any  claim  brought  to 
require  corrective  action  or  to  recover 
the  costs  of  corrective  action,  by  or  on 
behalf  of  a  third  party  for  bodily  injury 
or  property  damage  caused  by  an 
accidental  release,  or  by  any  person  to 
enforce  the  terms  of  a  financial 
assurance  mechanism. 

The  Agency  has  adopted  the 
definition  for  "legal  defense  costs"  from 
the  Subtitle  C  regulations,  but  has 
broadened  the  definition  to  render  it 
more  applicable  to  the  Subtitle  I  context. 
Sections  264.141(g)  and  265.141(g)  of 
Title  40  of  the  Code  of  Federal 
Regulations  define  legal  defense  costs  to 
include  only  expenses  incurred  by  the 
insurer  in  defending  against  third-party 
claims.  The  proposed  definition  is 
broader,  in  part,  because  it  applies  to 
mechanisms  other  than  insurance  and  to 
corrective  action  as  well  as  third-party 
liability  claims 
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5.  Occurrence.  The  Agency  defines 
"occurrence"  as  "an  accident  including 
continuous  or  repeated  exposure  to 
conditions,  which  results  in  the  release 
of  petroleum  from  an  underground 
storage  tank."  This  definition  is 
consistent  with  long-standing  standard 
insurance  industry  practices  and  the 
approach  taken  in  the  RCRA  Subtitle  C 
financial  responsibility  rules.  (See  40 
CFR  264.141(g)  and  265.141(g).) 

6.  Property  Damage.  Because  third 
parties  will  generally  bring  liability 
claims  pursuant  to  State  law.  the 
proposed  rule  defines  "property 
damage"  as  having  the  meaning  given  it 
by  applicable  State  law;  however,  this 
term  shall  not  include  those  habilities 
which,  consistent  with  standard 
insurance  industry  practice,  are 
excluded  from  coverage  in  liability 
insurance  policies.  As  noted  in  the 
discussion  of  the  definition  of  "bodily 
injury,"  the  Agency  requests  comment 
on  this  approach  because  of  a  concern 
about  the  potential  for  an  unacceptabty 
narrow  scope  of  coverage. 

7.  Provider  of  Financial  Assurance. 
The  term  "provider  of  financial 
assurance"  is  defined  in  today's 
proposal  to  cover  all  entities  that 
provide  financial  assurance  to  an  owner 
or  operator  of  a  petroleum  UST: 
guarantors,  indemnitors,  insurers,  risk 
retention  groups,  sureties,  issuers  of 
letters  of  credit,  providers  of  State- 
required  mechanisms,  and  States  that 
have  established  a  State  fund  or  other 
State  assurance.  It  does  not  include  an 
owner  or  operator  using  a  financial  test 
for  self-insurance.  The  term  is  used  as  a 
matter  of  convenience  to  avoid 
repetitive  listings  of  all  entities  that  act 
as  providers  of  financial  assurance  and 
which  would  be  subject  to  the  same 
Subpart  I  provisions. 

Providers  of  financial  assurance  are 
subject  to  the  direct  action  and  liability 
limits  for  guarantors  under  ROIA 
section  9003(d)  (2)  and  (3).  The  term 
"guarantor"  is  defined  in  section 
9003(d)(4)  as  any  person,  other  than  the 
owner  or  operator,  who  provides 
evidence  of  financial  responsibility  for 
an  owner  or  operator  under  this 
subsection.  In  other  words,  the  term 
"guarantor"  in  the  statute  is  equivalent 
to  the  phrase  "provider  of  financial 
assurance"  in  the  rules. 

Section  9003(d)(2)  of  RCRA  Subtitle  I 
provides  that:  "in  any  case  where  an 
owner  or  operator  is  in  bankruptcy, 
reorganization,  or  other  arrangement 
pursuant  to  the  Federal  Bankruptcy 
Code  or  where  jurisdiction  in  any  State 
court  or  the  Federal  courts  cannot  be 
obtained  over  an  owner  or  operator 
likely  to  be  solvent  at  the  time  of 
judgment,  any  claim  arising  from 


conduct  for  which  evidence  of  financial 
assurance  must  be  provided  . . ,  may  be 
asserted  directly  against  the  guarantor 
providing  such  evidence  of  financial 
responsibility."  If  such  direct  action  is 
taken  against  a  provider  of  financial 
assurance,  the  provider  is  entitled  to 
invoke  all  rights  and  defenses  which 
would  have  been  available  to  the  owner 
or  operator  if  any  action  had  been 
brought  against  the  owner  or  operator 
by  the  claimant  and  which  would  have 
been  available  to  the  guarantor  if  an 
action  had  been  brought  against  the 
guarantor  by  the  owner  or  operator. 

Section  9003(d)(3)  of  RCRA  also 
provides  that  the  total  liability  of  the 
guarantor  shall  be  limited  to  the 
aggregate  amount  which  the  guarantor 
has  provided  as  evidence  of  financial 
responsibility  to  the  owner  or  operator. 
Section  9003(d)(3)  provides:  "Nothing  in 
this  subsection  shall  be  construed  to 
limit  any  other  State  or  Federal 
statutory,  contractual  or  common  law 
liability  of  a  guarantor  to  its  owner  or 
operator  including,  but  not  limited  to. 
the  liability  of  such  guarantor  for  bad 
faith  either  in  negotiating  or  in  failing  to 
negotiate  the  settlement  of  any  claim. 
Nothing  in  this  subsection  shall  be 
construed  to  diminish  the  liability  of  any 
person  under  section  107  or  111  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  or  any  other  applicable 
law." 

8.  Substantial  Business  Relationship. 
"Substantial  business  relationship"  is 
defined  to  mean  that  extent  of  a 
business  relationship  necessary  under 
applicable  State  law  to  make  a 
guarantee  or  indemnify  contract  issued 
incident  to  that  relationship  valid  and 
enforceable.  A  guarantee  or  indemnity 
contract  is  issued  "incident  to"  that 
relationship  if  it  arises  from  and  is 
dependent  on  existing  economic 
transactions  between  the  guarantor  or 
indemnitor  and  the  owner  or  operator. 
This  definition  is  intended  to  allow 
guarantees  and  indemnity  contracts 
issued  by  firms,  such  as  petroleum 
wholesalers  and  suppUers  to  unrelated 
owners  and  operators,  to  be  used  as 
assurance  mechanisms.  These 
categories  of  mechanisms  must  be 
certified  as  valid  and  enforceable  by  the 
applicable  State's  Attorney  General 
before  they  are  allowed  as  acceptable 
assurance  mechanisms.  The  Agency 
requests  comments  on  the  definition  and 
how  it  will  be  interpreted  under 
applicable  State  laws. 

9.  Tangible  Net  Worth.  'Tangible  net 
worth"  is  defined  as  the  value  of  assets 
that  remain  after  deducting  the  amount 
of  liabilities  and  intangible  assets,  such 
as  goodwill  and  rights  to  patents  or 


royalties.  As  used  in  this  definition,  the 
term  "assets"  means  ail  existing  and  all 
probable  ftiture  economic  benefits 
obtained  or  controlled  by  a  particular 
entity  as  a  result  of  past  transacbons. 
The  Agency  provides  this  definition  to 
clarify  that,  according  to  generally 
accepted  accounting  principles, 
probable  future  economic  benefits  that 
are  expected  by  a  particular  entity  as  a 
result  of  traiisucUons  not  yet  entered 
into  are  not  considered  "assets"  and, 
therefore,  are  not  included  in  the 
definition  of  "tangible  net  worth."  In 
defining  "tangible  net  worth,"  the 
Agency  does  not  intend  to  limit  the 
meaning  of  "tangible  net  worth"  in  a 
way  that  conflicts  with  generally 
accepted  accounting  principles  or  with 
applicable  State  law. 

C.  Amount  and  Scope  of  Required 
Coverage  (§  280.92) 

The  rule  proposed  today  requires  that 
all  owners  or  operators  of  USTs 
containing  petroleum  demonstrate 
evidence  of  financial  responsibility  in 
the  emoimt  of  $1  million  per  occurrence 
to  cover  corrective  action  and  third- 
party  compensation  costs  for  accidental 
releases  from  their  tanks.  In  addition, 
the  Agency  has  established 
requirements  for  aggregate  levels  of 
coverage,  based  on  the  number  of  USTs 
to  be  covered  by  any  financial 
instrument.  The  rationale  for  the  amount 
and  scope  of  required  coverage  is 
discussed  below,  as  it  pertains  to  the 
following  topics; 

(1)  Per-Occurrence  Amount. 

(2)  Aggregate  Amounts. 

(3)  Apportionment  of  Costs. 

(4)  Level  of  Coverage  Under  Separate 
Meciianisms. 

1.  Per-Occurrence  Amount  Section 
9003(d)(5)(A)  of  RCRA  SubtiUe  I 
indicates  that  EPA  must  establish  a 
minimum  amount  of  coverage  of  not  le^ 
than  $1  million  per  occurrence  for 
petroleum  USTs  at  facilities  engaged  in 
petroleum  production,  refining,  or 
marketing.  Section  205  of  the  Conference 
Report  accompanying  SARA  confirms 
this  interpretation.  "The  Administrator 
cannot  set  a  minimum  financial 
responsibility  requirement  of  less  than 
$1  million  for  tanks  which  are  engaged 
in  petroleum  production,  refining,  or 
marketing.    .  .    ."  (House  Report  99- 
962. 99th  Congress,  2nd  Session,  p.  284.) 
The  Administrator  may  require  lower 
coverage  amounts  for  petroleum  USTs 
located  at  facilities  that  are  not  engaged 
in  petroleum  production,  refining,  or 
marketing  and  that  are  not  used  to 
handle  substantial  quantities  of 
petroleum.  Section  260.92(a)  of  today's 
rule  proposes  the  $1  million  amount  as 
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the  minimum  amount  of  required 
coverage  for  all  owners  or  operators  of 
petroleum  USTs. 

EPA  believes  that  the  $1  million  per- 
occurrence  level  suggested  by  Congress 
is  sufficient  to  cover  corrective  action 
and  third-party  compensation  costs 
arising  from  UST  releases  in  the  vast 
majority  of  cases.  At  the  same  time,  the 
Agency  recognizes  that,  on  infrequent 
occasions,  these  costs  will  exceed  the  $1 
million  level.  Congress  recognized  that 
the  required  coverage  might  not  be 
entirely  adequate  in  all  cases  and  in 
S  9003(h)(2](C]  of  Subtitle  I,  made 
provision  for  the  use  of  the  Leaking 
Underground  Storage  Tank  Trust  Fund 
to  pay  corrective  action  costs  in 
instances  where  these  costs  exceed  the 
level  of  financial  responsibility  required 
by  EPA  regulations.  EPA  has  determined 
that  coverage  of  $1  million  per- 
occiirrence  would  be  adequate  to  cover 
the  combined  costs  of  corrective  action 
and  third-party  liabiHty  in  99  percent  of 
all  occurrences. 

The  Agency  relied  on  three  data 
sources  to  confirm  the  suitability  of 
Congress'  suggested  $1  million  level  of 
coverage:  (1)  EPA's  estimate  of 
corrective  action  costs;  (2)  the  claims 
experience  data  of  the  two  largest 
insurers  of  petroleum-containing  USTs; 
and  (3)  an  EPA-sponsored  study  entitled 
'Tort  Liability  Due  to  Releases  From 
Underground  Storage  Tanks  at  Service 
Stations."  In  the  two  latter  data  sources, 
costs  for  corrective  action  and  third- 
party  liability  are  not  distinguished. 
According  to  EPA's  estimates  of 
corrective  action  costs,  the  costs  of 
cleaning  up  a  dispersed  plume  that 
reaches  ground  water  will  seldom 
exceed  $281,000.  Thus  the  Agency  is 
satisfied  that  when  corrective  action 
costs  alone  are  involved,  a  $1  million 
per-occurrence  level  of  coverage  almost 
always  will  be  sufficient  to  cover  these 
costs. 

The  largest  insurer  of  USTs  owned  by 
firms  in  the  retail  motor  fuel  marketing 
sector  has  not  paid  more  than  $1  million 
on  a  pollution  liability  claim  (i.e.,  a 
claim  on  a  pollution  liabihty  policy 
covering  both  corrective  action  and 
third-party  compensation)  in  more  than 
three  years  of  operation  and  has  had 
only  one  UST  claim  during  the  period  in 
the  $500,000  to  $1  million  range.  During 
this  period,  this  insurer  has  paid  more 
than  200  claims,  and  approximately  two 
to  four  percent  of  claims  involved  third- 
party  liability.  Similarly,  the  other  major 
insurer  of  USTs  in  this  sector  has  not 
paid  a  claim  for  more  than  $1  million. 
During  this  time  period,  both  of  these 
companies  had  issued  many  policies 
with  per-occurrence  limits  in  excess  of 


$1  million.  The  average  UST  claim  paid 
by  these  companies  in  1985  for 
corrective  action  and  third-party 
compensation  was  reportedly  between 
$50,000  and  $60,000;  in  recent  months  the 
value  of  the  average  UST  claim  has 
risen  to  $125,000.  Thus,  past  insurance 
claims  experience  suggests  that  a  $1 
million  level  of  per-occurrence  coverage 
will  be  sufficient  to  cover  both  the  costs 
of  corrective  action  and  third-party 
compensation. 

The  third  source  of  information  used 
to  determine  the  per-occurrence  level, 
the  EPA-sponsored  study  mentioned 
above,  was  concerned  only  with  UST 
claims  that  involved  third-party  liability. 
In  general,  the  more  serious  (in  terms  of 
environmental  damage)  and  costly  a 
release,  the  more  likely  it  is  to  involve 
third-party  liability.  This  study  found 
that  23  percent  of  these  claims  involved 
awards  of  more  than  $1  million; 
however,  the  96-98  percent  of  UST 
release  incidents  that  do  not  result  in 
third-party  damage  claims  were 
excluded  from  consideration.  EPA 
believes  that  because  of  the 
methodology  used  in  this  study  to  obtain 
information  about  these  claims  (i.e., 
reviewing  decisions  in  cases  reaching 
the  appellate  level  and  searching 
product  liabiHty,  environmental,  and 
trial  law  publications  for  information  on 
oiigoing  recent  lower  court  cases),  the 
study  probably  overrepresented  the 
percentage  of  third-party  liability  claims 
for  which  awards  of  more  than  $1 
million  were  granted.  This  methodology 
would  tend  to  overrepresent  the  most 
serious  UST  hability  cases  because  the 
majority  of  cases  that  were  easily 
settled  with  insurers  never  reached  the 
appellate  court  level  or  were  never  cited 
in  legal  publications.  Even  if  this  is  so,  if, 
as  current  insurance  claims  data 
indicate,  not  more  than  four  percent  of 
all  UST  claims  involve  third-party 
damages,  and  23  percent  of  claims 
involving  third-party  damages  cost  over 
$1  million,  then  the  maximum  combined 
incidence  of  corrective  action  and  third- 
party  liabihty  claims  over  $1  million 
should  be  0.92  percent. 

Examination  of  each  of  the  three  data 
sources  on  corrective  action  and  third- 
party  compensation  costs  thus  allows 
the  Agency  to  conclude  that  a  $1  million 
per-occurrence  limit  is  adequate  to 
cover  these  combined  costs  99  percent 
of  the  time.  EPA's  estimates  of 
corrective  action  costs  show  that  $1 
million  will  cover  virtually  all  releases 
involving  only  corrective  action. 
Insurance  claims  experience 
demonstrates  that,  to  date,  no  UST 
claim  involving  both  corrective  action 
costs  and  third-party  liability  awards 


has  exceeded  $1  million.  The  EIPA- 
sponsored  study  of  tort  claims,  which 
examines  only  claims  involving  third- 
party  liabihty  awards,  does  show  that 
more  than  1  percent  of  the  claims 
examined  exceeded  $1  million;  however, 
claims  including  third-party  liability 
costs  occur  so  infrequently  (i.e.,  less 
than  4  percent  of  the  time)  it  can  be 
concluded  that  $1  million  is  sufficient  to 
cover  99  percent  of  all  UST  releases  (i.e.. 
all  corrective-action-only  claims  and  99 
percent  of  all  other  claims  filed). 

A  per-occurrence  level  designed 
solely  to  cover  99  percent  of  the  releases 
involving  third-party  liability  awards 
(instead  of  corrective  action  and/or 
third-party  liability  awards)  would  have 
to  be  set  at  a  level  greater  than  $10 
million. 

The  Agency  further  believes  that 
setting  a  per-occurrence  level  high 
enough  to  cover  both  corrective  action 
and  hability  claims  for  more  than  99 
percent  of  all  UST  release  incidents  (i.e., 
a  per-occurrence  level  of  $1  million)  is 
su^icient,  appropriate,  and  equitable 
with  regard  to  both  small  and  large 
firms.  The  reasons  underlying  this  belief 
include  the  following: 

•  A  per-occurrence  level  high  enough 
to  cover  fully  the  costs  of  the  most 
serious  and  uncommon  release  incidents 
(e.g.,  incidents  costing  $10  miUion  or 
more)  would  be  unduly  burdensome  for 
the  many  small  firms  that  are  having 
difficulty  obtaining  pollution  liability 
insurance  even  at  a  low  per-occurrence 
level. 

•  A  lower  per-occurrence  level  is  not 
appropriate  for  small  firms  because  the 
threat  to  human  health  and  the 
environment  posed  by  releases  from 
USTs  is  the  same,  in  terms  of  severity, 
regardless  of  whether  the  leaking  tank  is 
owned  by  a  small  firm  or  a  large  firm. 

•  Large  firms  that  can  afford  higher 
levels  of  per-occurrence  coverage  are 
not  required  to  have  higher  levels 
because,  as  discussed  above,  $1  million 
should  be  sufficient  to  cover  all 
corrective  action  and  third-party 
liability  costs  in  99  percent  of  cases. 

Factors  such  as  the  age  of  the  tank, 
the  material  of  which  it  is  made,  and  the 
presence  of  a  secondary  containment 
system  were  not  used  to  establish 
classes  or  categories  of  tanks  for  the 
purpose  of  setting  a  per-occurrence 
level.  Although  such  factors  do  affect  a 
tank's  propensity  to  leak,  there  is  no 
evidence  to  suggest  that  any  of  these 
factors  affects  the  costs  related  to  a 
release.  The  .  etting  of  an  appropriate 
per-occurrence  level  depends  on  the 
costs  of  individual  releases  rather  than 
on  the  probability  that  a  release  will 
occur,  and  there  is  therefore  no  reason 
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why  the  factors  mentioned  atx)ve  should 
have  a  bearing  on  the  per-occurrence 
level  of  coverage  required.  For  example, 
a  release  from  a  1-year-old  tank  can  be 
just  as  expensive  to  address  as  a  release 
from  a  20-year-old  tank. 

A  release  incidence  survey  sponsored 
by  EPA  suggests  that  locational  factors 
(e.g.,  proximity  to  groimd  water)  may 
affect  the  size  and  costs  of  corrective 
action  and  hability  related  to  releases. 
However,  setting  up  classes  or 
categories  for  the  per-occurrence  level 
based  on  locational  factors  for  the  entire 
United  States  might  be  difficult  to 
implement  for  purposes  of  Rnancial 
assurance.  Furthermore,  because  the 
overwhelming  majority  of  release 
incidents,  regardless  of  location, 
incurred  costs  amounting  to  less  than  $1 
million,  taking  such  a  classiflcation 
scheme  into  consideration  when  setting 
levels  would  appear  to  add  complexity 
without  increasing  the  amount  of 
protection  provided.  However, 
individual  States  are  not  precluded  from 
using  locational  factors  to  set  higher  per- 
occurrence  levels  when  that  may  be 
appropriate  (e.g.,  for  tanks  located  near 
important  drinking  water  supplies). 

EPA  requests  comments  with  regard 
to  several  of  the  issues  raised  in  this 
section.  First,  in  setting  a  per-occurrence 
limit,  is  the  Agency's  approach  (i.e.,  to 
assure  that  in  99  out  of  100  release 
incidents,  corrective  action  and  third- 
party  liability  costs  will  be  covered)  a 
reasonable  approach?  Second,  are  there 
good  reasons  for  varying  the  per- 
occurrence  level  of  coverage  by  size  of 
tanks,  throughput  of  tanks,  or  any  other 
variable  that  might  affect  the  level  of 
cleanup  costs  for  one  occurrence?  Third, 
to  what  extent,  if  any,  should  the 
Agency  consider  the  economic  impact 
on  classes  or  categories  of  owners  or 
operators  in  the  setting  of  a  required 
per-occurrence  level  of  coverage? 

2.  Aggregate  Amounts.  Section 
9003(d)(5)(A)  of  Subtitle  I  grants  the 
Administrator  discretion  to  set  "an 
appropriate  aggregate  requirement"  for 
the  coverage  of  USTs  containing 
petroleum.  By  aggregate  amount.  EPA 
means  the  total  costs  within  a  given 
year  for  all  releases  from  petroleum- 
containing  USTs  covered  by  a  single 
financial  mechanism.  (For  Uie  purposes 
of  setting  aggregate  levels,  any  reference 
to  tanks  means  only  single  containment 
units  and  does  not  include  combinations 
of  these  units.  This  definition  applies 
only  with  regard  to  required  aggregate 
levels  of  coverage.  See  9  280.92(c).)  If  an 
owner  or  operator  uses  different 
mechanisms  to  cover  different  USTs,  the 
appropriate  annual  aggregate  is  based 
on  the  number  of  tanks  covered  by  each 


separate  mechanism  or  combination  of 
mechanisms. 

For  firms  with  13  or  more  tanks,  the 
Agency  proposes,  in  §  280.92(b),  levels 
of  aggregate  coverage  that  were  derived 
from  analyses  of  the  various  levels  of 
costs  for  corrective  action  and  third- 
party  compensation  associated  with  the 
average  probabihties  of  releases  for  all 
bare  steel  tanks  (i.e.,  steel  USTs  not 
protected  from  corrosion).  EPA's 
analysis  used  an  annual  probability  of 
11.8  percent  that  a  tank  would 
experience  a  release.  This  probability  is 
considerably  higher  than  that  based  on 
insurance  claims  experience,  tests  of 
tanks  by  Chevron  and  Texaco,  or 
regulatory  experience  in  Santa  Clara, 
California;  Dade  Coimty.  Florida;  or  the 
State  of  Maryland.  The  probabilities  and 
costs  used  in  the  Agency's  statistical 
analysis  to  develop  the  aggregate  level 
requirements  being  proposed  are 
described  in  more  detail  in  the 
supporting  doounent.  which  is  available 
in  the  docket  for  this  rulemaking. 

The  aggregate  coverage  is  set  at  levels 
sufficiently  high  that  corrective  action 
and  third-party  liability  costs  will 
exceed  aggregate  levels  of  coverage 
required  under  Subpart  I  no  more  than 
one  percent  of  the  time.  As  stated 
earher,  the  amount  of  aggregate 
coverage  that  a  firm  is  required  to  carry 
depends  on  the  number  of  tanks  for 
which  it  is  providing  financial 
assurance. 

However,  EPA  decided  to  depart  from 
this  one  percent  safety  criterion  for  the 
$1  million  aggregate  level  bracket  (the 
lowest  level  of  required  coverage)  due  to 
the  potentially  adverse  economic  impact 
that  strict  adherence  to  such  a  criterion 
could  have  on  small  businesses. 
Although  the  analysis  showed  that  $1 
million  was  adequate  to  cover  1  to  5 
tanks  with  a  99  percent  probability  that 
this  aggregate  level  would  not  be 
exceeded,  the  Agency  has  expanded  this 
bracket  to  allow  coverage  for  1  to  12 
tanks.  In  so  doing,  over  99  percent  of  all 
firms  within  the  retail  motor  fuel 
marketing  sector  that  conform  to  the 
Small  Business  Administration's 
definition  of  a  "small  business"  (i.e.,  a 
firm  with  less  than  $4.6  million  in  annual 
sales)  are  required  to  carry  $1  miUion 
aggregate  coverage.  The  firms  in  this 
sector  most  likely  to  be  affected  by  this 
lowered  aggregate  requirement  are 
small  rural  jobbers,  currently  without 
insurance,  who  could  be  subject  to 
significant  economic  impacts  if  forced  to 
obtain  coverage  at  the  $2  million 
aggregate  level.  With  a  $1  million 
aggregate,  the  economic  impact  on  these 
firms  will  be  minimal  (see  Regulatory 
Impact  Analysis,  Chapter  S).  The 


savings  in  insurance  premiums  for  these 
firms  will  be  $2.8  million  per  year,  while 
the  increase  in  corrective  action  and 
third-party  compensation  costs  that  will 
not  be  met  by  owners  or  operators  (or 
covered  by  their  financial  mechanisms) 
as  a  result  of  this  bracket  expansion  will 
be  $145,000  per  year.  EPA  estimates  that 
this  lowered  aggregate  requirement 
could  save  up  to  $15  million  annually  in 
premium  costs  for  those  businesses  in 
all  sectors  having  6  to  12  facilities. 

For  the  purpose  of  determining 
appropriate  aggregate  levels  of 
coverage,  EPA  has  set  a  goal  of  ensuring 
that  corrective  action  and  third-party 
liability  costs  do  not  exceed  the 
established  aggregate  levels  more  than 
one  percent  of  the  time.  This  means  that 
out  of  100  UST-owning  Hrms  having 
assurance  instruments  that  provide 
aggregate  coverage  that  conforms  to 
levels  set  by  EPA,  no  more  than  one  of 
these  firms  should  incur  corrective 
action  and  third-party  hability  costs 
exceeding  this  aggregate  level  in  any 
given  year.  EPA's  analysis  considered 
the  full  range  of  situations  that  firms 
ownhig  or  operating  USTs  might  face, 
including  the  possibility  that  none  of  a 
Rrm's  USTs  would  experience  releases 
as  well  as  the  possibility  that  all  of  a 
firm's  USTs  would  experience  releases 
serious  enough  to  involve  third-party 
liabihty  costs.  A  brief  discussion  of  the 
Agency's  development  of  appropriate 
aggregate  requirements  follows;  a 
detailed  discussion  of  the  assumptions, 
methodology,  and  results  of  the  analysis 
may  be  found  in  Chapter  3  of  the 
supporting  document. 

The  analysis  used  to  determine 
appropriate  aggregate  levels  reflects  a 
statistical  principle  known  as  the  Law  of 
Large  Numbers,  which  states  that,  for 
statistically  independent  events,  the 
greater  the  number  of  events,  the  greater 
the  likelihood  that  the  outcome  of  these 
events  will  be  close  to  the  expected 
value  (the  average  outcome  per  event 
timet  the  number  of  events). 
Accordingly,  if  UST  releases  are 
assumed  to  be  statistically  independent 
events  (i.e.,  a  release  at  one  UST  does 
not  increase  the  probability  of  a  release 
at  another  UST  owned  by  the  same 
firm),  as  the  number  of  covered  USTs 
increases,  the  potential  for  release- 
related  costs  to  exceed  the  aggregate 
level  of  coverage  increases  as  well, 
although  not  proportionately.  In  other 
words,  the  aggregates  necessary  to 
provide  a  given  level  of  assurance  will 
be  a  decreasing  multiple  of  the  coverage 
for  one  tank. 

EPA  recognizes  that  in  some  cases, 
UST  releases  will  not  be  completely 
independent  statistically.  For  example, 
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faulty  management  pracbces  may 
increase  the  probability  that  all  of  a 
finn's  USTs  may  experience  releases.  In 
such  instances,  a  release  from  one  UST 
will  not  cause  a  release  from  another 
UST,  but  releases  from  tanks  owned  by 
the  same  firm  may  be  correlated  to  some 
degree.  However,  neither  the  factors 
contributing  to  such  a  correlation  nor 
the  degree  of  correlation  can  be 
predicted,  and  the  Agency  has  therefore 
assimiied  that  releases  from  USTs  owned 
or  operated  by  the  same  firm  are 
statistically  independent  If  the  Agency 
did  not  use  this  assumption,  the  annual 
aggregate  levels  of  coverage  required 
would  have  to  be  considerably  higher  in 
order  to  ensure  that  aggregate  levels  of 
coverage  would  not  be  exceeded  by 
annual  correcnve  action  and  third-party 
hability  costs  more  than  one  percent  of 
the  time.  The  Agency  requests  comment 
on  the  use  of  this  assumption  in 
calculating  appropriate  levels  of 
aggregate  coverage. 

In  today's  nonce,  EPA  is  proposing  in 
S  280.92(b)  the  following  aggregate 
levels: 

1-12  tanks $1,000,000  annual  aggre- 
gate. 

13-60  tanks S2,000,000  annual  aggre- 
gate. 

61-140  tanks S3.000.000  annual  aggre- 
gate. 

141-250  tanks $4,000,000  annual  aggre- 
gate. 

251-340  tanks $5,000,000  annual  aggre- 
gate. 

341  or  more  $6,000,000   annual   aggre- 

tanks.  gate. 


EPA  considered  several  alternatives 
in  setting  annual  aggregates.  For 
example,  the  Agency  considered  the 
possibiUty  of  setting  the  same  aggregate 
level  for  all  firms.  This  alternative  was 
rejected  because  there  would  be 
insufficient  coverage  for  owners  or 
operators  wUh  numerous  tanks  or 
excessive  coverage  for  owners  or 
operators  of  few  tanks. 

EPA  also  considered  the  possibility  of 
developing  aggregate  levels  based  on 
the  goal  of  ensuring  that  firms  would  not 
incur  corrective  action  and  third-party 
compensation  costs  exceeding  aggregate 
levels  more  than  one  percent  of  the  time 
their  USTs  experienced  releases  (as 
opposed  to  one  percent  of  the  time, 
which  includes  years  in  which  firms 
experience  no  UST  releases).  If  the 
Agency  had  developed  aggregate  levels 
based  on  this  objective,  all  firms  with  2- 
60  USTs  would  need  financial  assurance 
at  the  $2  million  aggregate  level  The 
number  of  tanks  in  all  other  aggregate 
level  brackets  would  remain  unchanged. 
The  Agency  rejected  this  approach 


because  of  the  burden  it  would  have 
placed  on  small  firms. 

Another  approach  considered  was  to 
require  no  aggregate  greater  than  that 
provided  in  currently  existing  insurance 
policies.  In  the  retail  motor  fuel 
marketing  sector,  the  highest  aggregate 
available  during  1986  for  firms  other 
than  large  refiners  was  $4  million.  EPA 
decided  not  to  limit  the  aggregate  in  this 
way  because  this  would  not  be 
appropriate  in  view  of  the  Agency's 
primary  goal  of  protecting  public  health 
and  the  environment  EPA  nevertheless 
recognizes  that  existing  insurance 
capacity  could  present  a  problem  for 
many  firms  who  own  large  numbers  of 
tanks.  Although  some  firms  requiring 
aggregate  limits  in  excess  of  $4  miUion 
will  be  able  to  supplement  or  replace 
existing  insurance  coverage  with  other 
mechanisms  (e.g.,  financial  test  of  self- 
insurance,  surety  bonds,  letters  of 
credit),  other  firms  required  to  obtain 
such  coverage  may  not  possess 
sufficient  resources  and  thus  may  be 
unable  to  meet  the  requirements  unless 
greater  insurance  capacity  is  made 
available  or  they  obtain  a  suspension  of 
enforcement  as  discussed  below. 

EPA  also  considered  varying  the 
aggregate  according  to  factors  such  as 
type  of  tank,  its  age,  and/or  the  integrity 
of  its  construction.  For  example, 
cathodically  protected  tanks,  double- 
walled  tanks,  and  fiberglass  tanks  have 
fewer  releases  than  other  types  of  tanks; 
thus,  costs  incurred  by  firms  owning 
these  types  of  tanks  are  less  likely  to 
exceed  any  given  aggregate.  However, 
the  problem  of  how  to  set  appropriate 
aggregate  levels  for  firms  owning  many 
different  types  of  tanks  of  various  ages 
and  at  many  different  locations,  is 
extremely  complex.  Insurers  are  likely 
to  consider  such  factors  in  their 
underwriting  procedures;  if  they  charge 
lower  premium  amounts  for  safer  tanks, 
this  may  create  an  incentive  for  owners 
to  install  safer  tanks  and  upgrade 
existing  tanks. 

EPA  rejected  varying  the  level  of 
aggregate  coverage  required  according 
to  the  type  or  age  of  tanks  because  of 
the  complications  involved  in  producing 
inventones  of  tanks  and  formulas  for 
aggregates  reflecting  different 
proportions  of  bare  steel  and  other  types 
of  tanks.  For  these  reasons,  the  Agency 
used  an  average  set  of  probabilitiea  for 
bare  steel  tanks  in  its  analysis  of 
889*68816  levels.  EPA  requests 
comments  on  the  proposed  approach  to 
setting  aggregate  levels  of  coverage,  the 
approaches  considered  but  rejected,  and 
suggestions  for  other  approaches. 
3.  Apportionment  of  Costs.  The 
Agency  is  proposing  not  to  apportion 


financial  assurance  coverage  between 
corrective  action  and  third-party 
compensation  because  it  is  not  possible 
to  estimate  or  predict  what  relative 
amounts  of  funds  would  be  needed  for 
these  two  types  of  costs  before  the 
occurrence  of  an  actual  release.  Such  an 
approach  permits  flexibility:  the 
coverage  may  be  used  up  to  the  $1 
million  per-occurrence  limit  or  the 
appropriate  annual  aggregate  level  for 
either  corrective  action  or  third-party 
liability  costs.  In  addition,  it  may  often 
be  difficult  to  make  a  distinction 
between  these  two  types  of  costs  in 
cases  involving  third-party 
compensation  for  property  damage.  For 
example,  the  costs  of  cleaning  up 
release  effects  that  have  occurred 
outside  the  boundaries  of  an  owner's 
facility  generally  are  considered 
corrective  action  costs.  However,  if  an 
owner  is  sued  by  a  third  party  for 
property  damage,  these  expenses  also 
could  be  considered  third-party 
compensation  costs. 

Furthermore,  neither  the  statute  nor 
the  legislative  history  indicates 
Congressional  intent  to  specifically 
apportion  the  financial  assurance 
coverage  between  corrective  action  and 
third-party  compensation.  The  Agency 
requests  comments  on  the  issue  of 
apportioning  costs. 

4.  Level  of  Coverage  Under  Separate 
Mechanisms.  The  Agency  is  proposing 
that  owners  or  operators  who  use 
separate  mechanisms  to  provide 
coverage  for  corrective  action  and  third- 
party  compensation  must  have  the 
minimum  $1  million  per-occurrence 
coverage  and  the  appropriate  aggregate 
coverage  (based  on  number  of  tanks)  for 
each  type  of  cost 

EPA  has  taken  this  approach  for  the 
same  reason  that  it  has  decided  not  to 
apportion  financial  assurance  coverage 
between  corrective  action  and 
compensation  of  third  parties.  Before  an 
UST  release  occurs,  it  is  difficult  to 
predict  what  portion  of  coverage  will  be 
needed  to  satisfy  corrective  action  costs 
and  what  portion  of  coverage  will  be 
needed  to  satisfy  third-party 
compensation  claims.  The  analyses 
performed  by  EPA  to  support  the  $1 
million  per-occurrence  'evel  and  the 
aggregate  levels  did  not  consider 
corrective  action  costs  and  third-party 
liability  costs  separately  because  the 
classification  of  costs  as  corrective 
action  costs  or  third-party  liability  costs 
sometimes  depends  on  the 
circumstances.  For  example,  if  a 
corrective  action  order  specifies  that 
alternative  water  suppUes  be  provided 
to  residents  of  a  community — it  is  a 
corrective  action  cost.  If,  however. 
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alternative  water  supplies  must  be 
provided  as  a  result  of  a  suit  brought  by 
third  parties,  it  could  be  a  third-party 
liability  cost.  Therefore,  the  only  way 
the  Agency  can  be  sure  that  owners  and 
operators  will  be  able  to  cover  the  costs 
of  UST  releases  in  99  percent  of  all 
cases  is  if  they  are  required  to  carry  the 
minimum  per-occurrence  and  aggregate 
coverage  for  each  separate  assurance 
mechanism. 

If  separate  mechanisms  are  used  to 
cover  third-party  liability  claims  arising 
from  sudden  and  from  nonsudden 
accidental  releases,  coverage  under 
each  mechanism  must  be  at  the  $1 
million  per-occurrence  level  at  a 
minimum.  (The  aggregate  coverage 
required  under  each  mechanism  would 
vary  based  on  the  number  of  covered 
tanks  owned  or  operated.)  Given  the 
decision  not  to  apportion  coverage, 
having  a  separate  mechanism  for 
sudden  and  for  nonsudden  accidental 
releases  would  not  provide  more  than 
the  required  level  of  coverage,  because 
sudden  and  nonsudden  accidental 
releases  are  mutually  exclusive,  and 
therefore  each  release  would  trigger 
only  one  type  of  coverage. 

This  proposal  to  allow  separate 
mechanisms  for  separate  costs  will 
provide  flexibility  by  allowing  the 
regulated  community  to  use  mechanisms 
that  are  available  to  cover  only  either 
corrective  action  or  third-party 
compensation.  For  example,  some 
environmental  impairment  liability 
insurance  policies  may  not  provide 
coverage  for  "on-site  cleanup." 
Similarly,  some  Stale  funds  may  cover 
corrective  action  but  exclude  coverage 
for  compensation  of  third  parties. 
Allowing  OMrners  or  operators  to  use 
separate  financial  mechanisms  for 
corrective  action  and  for  compensation 
of  third  parties  would  permit  owners  or 
operators  to  use  any  appropriate  and 
available  mechanisms  to  cover  their 
respective  corrective  action  and  third- 
party  compensation  obligations.  EPA 
solicits  comments  on  this  approach. 

D.  Allowable  Mechanisms  and 
Combinations  of  Mechanisms  (§280.93) 

1.  Allowable  Mechanisms.  The 
proposed  rule  requires  owners  or 
operators  of  USls  containing  petroleum 
to  provide  financial  assurance  for  taking 
corrective  action  and  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  accidental 
releases.  The  Agency  is  proposing,  in 
§  280.93.  to  allow  UST  owners  or 
operators  to  demonstrate  flnancial 
responsibility  for  these  types  of  costs 
through  the  use  of  any  one  of  the 
following  mechanisms:  financial  test  of 
self-insurance,  guarantee,  indemnity 


contract,  insurance,  risk  retention  group 
coverage,  surety  bond,  letter  of  credit. 
State-required  mechanisms,  or  State 
fund  or  other  State  assumption  of 
responsibility. 

The  set  of  allowable  mechanisms 
differs  in  several  ways  from  the  set  of 
mechanisms  used  for  closure,  post- 
closure  care,  and  liability  coverage 
under  RCRA  Subtitle  C.  First,  RCRA 
Subtitle  C  does  not  allow  indemnity 
contracts.  For  today's  proposal,  EPA 
considers  indemnity  contracts  to  be 
appropriate  because  they  can  provide 
adequate  flnancial  assurance  while 
broadening  the  scope  of  third-party 
coverage  for  the  owner  or  operator. 
Indemnity  contracts  are  discussed  in 
Section  IIl.G  of  this  preamble. 

Second,  unlike  today's  proposal, 
RCRA  Subtitle  C  financial  responsibility 
regulations  for  closure,  post-closure 
care,  and  correctfve  action  include  a 
trust  fund  as  a  financial  assurance 
mechanism.  This  mechanism  was 
considered  to  be  appropriate  for  owners 
or  operators  setting  aside  funds  to  cover 
the  non-contingent  costs  of  closure  and 
post-closure  care.  However,  this 
mechanism  is  not  considered  to  be 
appropriate  for  UST  owners  or 
operators,  as  discussed  in  Part  3  of  this 
Section. 

Other  differences  between  the 
allowable  mechanisms  under  the 
Subtitle  C  and  proposed  Subtitle  I  rules 
are  discussed  in  Section  IV  of  this 
preamble. 

The  Agency  is  proposing  a  broader  set 
of  mechanisms  for  UST  owners  and 
operators  primarily  because  the 
universe  of  UST  owners  or  operators  is 
much  larger  than  the  Subtitle  C  universe. 
Thus,  the  Agency  is  providing  a  wider 
range  of  alternatives  to  meet  the 
flnancial  assurance  needs  of  owners  or 
operators,  even  if  some  alternatives  are 
not  widely  available  or  widely  used. 
The  Agency  nevertheless  acknowledges 
that  allowing  this  broader  set  of 
mechanisms  may  raise  certain  legal  and 
technical  issues.  First,  several 
mechanisms  that  rely  on  parties  other 
than  the  owner  or  operator  to  provide 
funds  for  third-party  liability  claims  (i.e., 
guarantee,  indemnity  contract,  surety 
bond,  and  letter  of  credit)  will  be 
provided  by  firms  that  agree  to 
reimburse  EPA  for  claims  but  that  do 
not  investigate  or  assess  the  validity  of 
claims  before  payment.  As  these 
instruments  are  conventionally  drafted, 
EPA,  as  the  beneficiary  of  these 
instruments,  would  be  the  party 
primarily  responsible  for  judging  the 
validity  and  priority  of  claims.  The 
Agency  has  sought,  to  the  maximum 
extent  possible,  to  draft  instruments  and 


procedures  for  distributing  funds 
(described  in  Section  III.R  of  this 
preamble]  that  would  not  require  either 
the  Agency  or  the  provider  of  the 
instrument  to  decide  on  the  validity  and 
priority  of  third-party  claims. 

Second,  provision  of  coverage  for 
third-party  liability  claims  by  means  of 
a  guarantee,  indemnity  contract,  or 
surety  bond  technically  might  fall  under 
broad  definitions  of  "the  business  of 
insurance"  in  particular  State  insurance 
laws.  The  Agency  has  sought  in  two 
ways  to  avoid  having  these  mechanisms 
raise  questions  of  State  insurance 
regulation. 

First,  the  parties  allowed  to  provide 
guarantees  have  been  limited  to  related 
flnns  based  on  a  "controlling  interest" 
and  to  unrelated  firms  engaged  in  a 
"substantial  business  relationship"  with 
the  owner  or  operator.  (The  definitions 
of  "controlling  interest"  and  "substantial 
business  relationship"  are  presented  in 
Section  III.B.)  Moreover,  the  parties 
allowed  to  provide  indemnity  contracts 
have  been  limited  to  firms  engaged  in  a 
substantial  business  relationship  with 
the  owner  or  operator.  (The  reason  for 
this  difference  between  the  guarantee 
and  the  indemnity  contract  is  explained 
in  Section  III.G.)  The  Agency  has  set 
limits  on  who  may  provide  these 
instruments  in  order  to  minimize 
problems  with  State  insurance  laws, 
which  might  otherwise  regulate  their 
issuance.  However,  many  State 
insurance  laws  exempt  from  their 
jurisdiction  firms  'hat  issue  guarantees, 
indemnity  contracts,  or  surety  bonds,  if 
the  firms  issue  those  instruments  as 
actions  "incidental  to  their  legitimate 
business  or  activity."  By  specifying  that 
only  affiliated  firms  or  firms  with 
substantial  business  relationships  may 
issue  guarantees  or  indemnity  contracts, 
the  Agency  expects  to  ensure  that  they 
will  be  exempt  from  insurance 
regulation.  The  Agency  also  beheves 
that  a  similar  restriction  for  providers  of 
surety  bonds  is  unnecessary  because 
sureties  are  often  regulated  by  State 
insurance  commissions;  thus,  sureties 
may  already  have  qualified  to 
participate  in  "the  busmess  of 
insurance."  The  Agency,  however,  is 
sohciting  comments  on  the  following 
questions:  Which  States  allow 
exemptions  from  their  insurance 
regulations  for  guarantees,  indemnities, 
and  sureties  incidental  to  legitimate 
business  activities?  What  degree  of 
affiliation  and  what  types  of  business 
activities  have  been  found  to  satisfy  the 
requirement?  In  part,  the  Agency 
expects  that  a  petroleum  supplier  could 
qualify  to  issue  a  guarantee  or 
indemnity  to  a  petroleum  dealer  under 
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this  exemption.  Have  any  States  sought 
to  regulate  any  such  current  contracts? 

Second,  in  order  to  provide  further 
assurance  that  the  guarantee,  indemnity 
contract  or  surety  bond  will  be  valid 
and  enforceable  instnunents,  S  280.93  of 
the  proposed  rule  requires  that  before 
those  instruments  may  be  used  to 
establish  financial  responsibility,  the 
Attorney  Ceneralls)  of  the  States  in 
which  the  petroleum  underground 
storage  tanks  are  located  must  have 
submitted  a  written  statement  to  EPA 
that  an  instrument  executed  as  required 
by  the  proposed  rule  is  a  legally  valid 
and  enforceable  obligation  in  that  State. 

By  legally  valid  and  enforceable,  the 
Agency  means  that  (1)  the  instrument 
satisfies  the  necessary  contractual 
formalities  of  the  State's  laws:  (2)  it 
satisfies  the  requirements  for  exclusion 
from  regulation  under  the  State's 
insurance  laws;  and  (3)  the  procedures 
for  drawing  on  the  instrument  found  in 
§  280.108  of  the  proposed  rule  will  be 
effective  in  the  State. 

The  Agency  requests  comments  and 
suggestions  concerning  the  proposed 
range  of  allowable  mechanisms. 

2.  Allowable  Combinations  of 
Mechanisms.  The  Agency  is  also 
proposing  to  allow  UST  owners  or 
o[>erators  to  demonstrate  financial 
responsibility  through  the  combination 
of  financial  assurance  mechanisms.  The 
Agency  is  allowing  combinations  of  any 
of  the  proposed  mechanisms  to  provide 
coverage  for  corrective  action  costs 
and/or  all  third-party  compensation 
costs. 

The  proposed  set  of  allowable 
combinations  differs  in  two  important 
ways  from  the  set  of  allowable 
combinations  used  for  closure,  post- 
closure  care,  and  liability  coverage 
under  RCRA  Subtitle  C. 

First,  the  Subtitle  C  financial 
responsibility  rules  for  closure  and  post- 
closure  care  expressly  prohibit  the 
combination  of  the  financial  test  or 
guarantee  with  any  other  mechanism. 
The  Subtitle  C  requirements  for  Uability 
coverage,  however,  allow  the 
combination  of  the  financial  test  or 
guarantee  with  insurance,  as  a  means  of 
covering  the  deductible  portion  of  an 
insurance  policy.  In  allowing  a  financial 
test  or  a  guarantee  to  be  combined  with 
other  allowable  mechanisms,  the 
proposed  rule  adopts  the  general 
approach  used  for  Subtitle  C  liability 
coverage:  it  allows  the  owner  or 
operator  to  use  his  own  financial 
strength  to  cover  some  costs  and 
another  financial  assurance  mechanism 
to  cover  the  remaining  costs. 

Second,  Subtitle  C  rules  for  closure, 
post-closure  care,  and  liability  coverage 
expressly  prohibit  the  combination  of 


the  financial  test  and  the  guarantee. 
Under  Subtitle  C,  a  guarantor  is  required 
to  be  the  parent  corporation  of  the 
owner  or  operator.  Therefore,  the 
Agency  prohibited,  under  Subtitle  C  a 
financial  test-guarantee  combination 
because  financial  tests  for  a  subsidiary 
owner  or  operator  and  a  parent 
guarantor  usually  would  be  based  on 
consolidated  financial  statements  and, 
thereby,  would  double-count  the  same 
assets  and  liabilities.  Under  the 
proposed  rule,  a  guarantor  is  not 
required  to  be  the  parent  corporation  of 
the  ov\rner  or  operator.  The  proposal 
does  not  require  a  parent-subsidiary 
relationship  because  owrners  or 
operators  of  USTs  often  will  have  an 
important  business  relationship  with 
larger,  integrated  petroleum  companies 
that  may  not  be  parent  corporations  but 
still  may  have  an  economic  interest  in 
providing  a  guarantee.  Therefore,  the 
Agency  is  allowing  the  financial  test  and 
guarantee  to  be  combined  if  the 
financial  statements  of  the  ov«mer  or 
operator  are  not  consolidated  with  the 
financial  statements  of  the  guarantor, 
including  a  corporate  parent  guarantor. 
This  provision  avoids  the  double- 
counting  problem  of  consolidated 
statements  discussed  above  and  gives 
the  owner  or  operator  the  opportunity  to 
combine  the  financial  test  with  a  non- 
parent  guarantee.  To  use  such  a 
combination,  a  parent  guarantor  and  its 
subsidiary  owner  or  operator  may  have 
to  obtain  special  unconsolidated 
financial  statements. 

The  Agency  considered  allowing  only 
the  following  mechanisms  to  be 
combined:  (1)  The  financial  test  of  self- 
insurance,  (2)  State  fund  or  other  State 
assumption  of  responsibility,  (3) 
insurance,  (4)  risk  retention  group 
coverage,  and  (5)  any  one  of  the 
following  mechanisms:  guarantee, 
indemnity  contract,  surety  bond,  letter 
of  credit,  or  some  State-required 
mechanisms.  This  approach  allows  all 
possible  combinations  of  mechanisms 
except  combinations  Including  more 
than  one  of  the  mechanisms  listed  in 
(5) — i.e.,  guarantee,  indemnity  contract, 
surety  bond,  letter  of  credit,  and  some 
State-required  mechanisms — all  of 
which  require  the  use  of  a  standby  trust 
fund.  For  example,  under  this  approach 
an  owner  or  operator  would  be  able  to 
combine  the  financial  test  with  two 
insurance  policies  and  one  mechanism 
listed  in  [5);  however,  the  owner  or 
operator  could  not  combine  the  financial 
test  and  two  insurance  policies  with  two 
of  the  mechanisms  listed  in  (5). 

This  approach  was  considered 
because  the  mechanisms  in  item  (5) 
require  the  use  of  standby  trust  funds.  If 
thpne  mechanisms  are  used  in 


combination,  it  may  be  difficult  to 
determine  and  justify  which  instrument 
should  be  drawn  upon  first  in  the  event 
of  a  claim.  For  example,  if  a  claim  for 
$100,000  arises  and  a  letter  of  credit  and 
a  surety  bond  each  assure  $500,000  in 
costs,  the  providers  of  the  instruments 
may  disagree  over  who  has  to  pay  on 
the  claim.  Each  provider  knows  that 
there  is  a  possibihty  that  no  more  claims 
will  arise,  so  each  has  an  incentive  to 
have  the  other  provider  pay.  The 
Agency  therefore  considered  avoiding 
such  situations  by  disallowing  most 
combinations  of  these  instruments. 

However,  the  Agency  decided  against 
this  approach  because  the  allocation 
problem  can  be  remedied  through  the 
use  of  a  simple  formula.  In  allocating 
required  claims  among  financial 
assurance  instruments,  the  Agency  may 
draw  on  each  mechanism  in  proportion 
to  the  total  amount  of  coverage  it 
provides.  For  example,  a  guarantee  may 
be  used  to  provide  S800.000  of  per- 
occurrence  coverage  (80  percent  of  $1 
million)  and  a  surety  bond  used  to 
provide  the  remaininq  20  percent  of 
coverage,  or  $200,000.  Then  if  costs  of 
$200,000  are  incurred,  EPA  may  draw 
$160,000  (80  percent  of  $200,000)  from 
the  guarantee  and  $40,000  (20  percent  of 
$200,000)  from  the  surety  bond. 

This  approach  does  not  preclude  a 
contractual  arrangement  whereby  a 
single  mechanism  is  pledged  to  cover 
the  first  claims  up  to  a  certain  amount. 
The  approach  simply  allows  the  owner 
or  operator  to  combine  mechanisms  and 
EPA  to  draw  on  them  in  an  equitable 
manner. 

The  Agency  requests  comments  and 
suggestions  regarding  the  range  of 
allowable  combinations  of  mechanisms. 
3.  Allowable  Mechanisms  and  Types 
of  Costs  Covered  Today's  proposal 
allows  a  broad  range  of  mechanisms 
and  combinations  of  mechanisms  for 
providing  financial  assurance  for  USTs 
containing  petroleum.  Each  mechanism 
or  allowable  combination  of 
mechanisms  may  be  used  to  provide 
coverage  for  corrective  action  costs 
and/or  third-party  compensation  for 
both  sudden  and  nonsudden  accidental 
releases.  In  addition,  each  mechanism  or 
combination  of  mechanisms  may 
provide  coverage  for  a  subset  group  of 
tanks.  Therefore,  the  proposal  for 
allowable  mechanisms  and 
combinations  of  mechanisms  provides 
the  following: 

•  Separate  mechanisms  may  be  used 
to  provide  financial  assurance  for 
corrective  action  and  for  third-party 
compensation  for  sudden  and 
nonsudden  accidental  releases.  For 
example,  an  owner  or  operator  may 
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provide  assurance  for  corrective  action 
through  the  use  of  a  letter  of  credit  and 
for  third-party  compensation  for 
accidental  releases  through  an 
insurance  policy. 

•  Combinations  of  mechanisms  may 
be  used  to  provide  financial  assurance 
separately  for  corrective  action  and 
third-party  compensation.  For  example, 
an  owner  or  operator  may  provide 
assurance  for  corrective  action  through 
a  combination  of  a  letter  of  credit  and 
the  fmancial  test  and  for  third-party 
compensation  through  a  surety  bond 
and  insurance  policy. 

•  Separate  mechanisms  or 
combinations  of  mechanisms  may  be 
used  to  provide  financial  assurance 
separately  for  different  groups  of  tanks. 
For  example,  an  owner  of  100  tanks  may 
cover  50  tanks  with  one  mechanism  or 
combination  and  the  other  50  tanks  with 
another  mechanism  or  combination. 
(The  aggregate  level  of  coverage  for 
each  group  of  tanks  is  determined  by  the 
number  of  tanks  covered  by  a 
mechanism  or  combination  of 
mechanisms.) 

For  each  type  of  cost  covered  by  a 
mechanism  or  combination  of 
mechanisms,  each  mechanism  or 
combination  of  mechanisms  must  be  at 
the  full  amount  of  required  coverage. 
(See  discussion  in  Section  III.C.4.) 
Moreover,  for  each  group  of  tanks 
covered  by  a  mechanism  or  combination 
of  mechanisms,  each  mechanism  or 
combination  of  mechanisms  must  be  at 
the  full  amount  of  required  coverage. 

In  some  cases,  an  owner  or  operator 
may  be  able  to  obtain  a  mechanism  that 
covers  third-party  compensation  for 
damages  caused  only  by  sudden 
accidental  releases  or  for  damages 
caused  only  by  nonsudden  accidental 
releases.  These  cases  will  probably 
arise  for  insurance  policies,  because 
insurance  companies  often  make  the 
distinction  between  sudden  and 
nonsudden  accidents.  Therefore,  the 
Agency  wants  to  allow  owners  or 
operators  to  obtain  separate  insurance 
policies  for  sudden  and  nonsudden 
accidental  releases,  thus  enhancing  the 
availability  of  insurance  as  a  financial 
assurance  mechanism. 

4.  Mechanisms  Considered  But  Not 
Proposed,  a.  Trust  Funds.  The  Agency 
considered  allowing  the  trust  fund  as  a 
financial  assurance  mechanism  for  UST 
owners  or  operators,  but  has  decided 
not  to  include  the  trust  fund  mechanism 
in  this  proposed  rule.  The  Agency 
considered  trust  funds  for  the  UST 
program  because  other  Federal  financial 
responsibility  programs  allow  the  use  of 
trust  funds  to  provide  required  financial 
assurance.  For  example,  trust  funds  can 


be  used  to  satisfy  the  financial 
assurance  obligations  of  the  owners  or 
operators  of  hazardous  waste 
management  facilities  under  the  RCRA 
Subtitle  C  closure  and  post-closure  care 
financial  responsibility  regulations. 
However,  the  Agency  believes  that  the 
trust  fund  is  not  an  appropriate 
mechanism  for  UST  financial  assurance 
because  the  cost  of  funding  a  trust 
cannot  be  adequately  balanced  with  the 
assurance  a  trust  fund  can  provide. 

The  level  of  coverage  a  trust  fund  can 
provide  for  corrective  action  or  third- 
party  liability  claims  resulting  from  a 
petroleum  UST  release  is  dependent  on 
the  length  of  time  the  trust  may  be 
gradually  funded  and  the  resulting 
amount  of  the  annual  deposit.  If  the  trust 
is  required  to  become  fully  funded 
quickly,  the  short  pay-in  period  would 
result  in  payments  that  are  unaffordable 
for  those  owners  or  operators  most 
likely  to  use  the  tinist  fund  (i.e.,  those 
owners  or  operators  unable  to  pass  the 
fmancial  test  or  afford  coverage  through 
another  mechanism).  In  addition  to  its 
high  costs,  the  trust  fund  provides 
limited  financial  assurance  in  the 
beginning  of  any  pay-in  period.  In  the 
event  of  a  release  early  in  the  pay-in 
period,  the  funds  available  for  corrective 
action  and/or  third-party  liability  might 
be  inadequate  to  cover  all  of  the 
expenses.  Because  affordable  deposits 
often  provide  inadequate  assurance,  the 
trust  fund  is  not  proposed  as  a  financial 
assurance  mechanism  for  UST  owners 
or  operators. 

However,  the  Agency  also  considered 
and  rejected  the  use  of  trust  funds  in 
combination  with  another  mechanism. 
For  instance,  a  trust  fund  could  be  used 
in  combination  with  an  insurance  policy 
to  provide  coverage  of  the  insurance 
policy  deductible  and  thereby  lower 
insurance  premiums.  In  such  a  case,  the 
trust  fund  may  prove  to  be  more  costly 
than  paying  the  additional  premium  for 
first  dollar  coverage  because  (1)  the 
owner  or  operator  would  have  to  set 
aside  the  full  amount  of  the  insurance 
policy  deductible;  (2)  the  trust  fund 
deposits,  unlike  the  insurance  premium, 
would  not  be  tax  deductible;  and  (3) 
acceptable  insurance  policies  may 
include  "deductibles,"  whereby  the 
insurer  will  pay  the  deductible  amount 
and  recover  the  cost  from  the  insured 
(i.e.,  the  insurer  is  responsible  for  the 
deductible  amount  only  if  insured  is 
unable  to  pay).  Therefore,  the  benefit  to 
owners  and  operators  of  being  able  to 
use  the  trust  fund  in  combination  with 
another  mechanism  appears  to  be 
negligible,  so  the  Agency  decided  to  not 
propose  trust  funds  as  a  mechanism  to 
be  used  in  combination  with  third-party 
mechanisms  or  the  financial  test.  TTie 


Agency  requests  comments  on  this 
decision. 

b.  Security  Agreements.  The  Agency 
also  considered,  but  decided  not  to 
propose,  security  agreements  as 
allowable  financial  assurance 
mechanisms.  A  security  agreement 
creates  a  security  interest  in  property 
that  entitles  the  secured  party  (i.e.,  EPA 
in  this  case)  to  compensation  equal  to 
the  value  of  the  secured  property  should 
the  owner  or  operator  default  on  his 
obligation  to  take  corrective  action  or 
compensate  third  parties.  Security 
agreements  are  regulated  by  State  laws 
that  stipulate  the  process  required  to 
create  a  security  interest. 

The  Agency  decided  to  not  propose 
security  agreements  at  this  time  because 
it  is  uncertain  whether  security 
agreements  would  provide  adequate 
assurance.  The  ability  of  a  security 
agreement  to  provide  adequate 
assurance  depends  on  the  value  and 
liquidity  of  the  collateral  subject  to  the 
agreement;  whether  the  administering 
agency  can  ensure  that  the  owner  or 
operator  satisfies  procedural 
requirements  necessary  to  set  up  and 
maintain  a  security  agreement;  and 
whether  the  administering  agency  can 
seize  and  sell  the  collateral,  if 
necessary,  to  obtain  the  assured  funds. 
The  types  of  collateral  most  likely  to  be 
used  by  owners  or  operators,  such  as 
goods  in  inventory,  equipment,  real 
property,  or  a  lease,  provide  a 
questionable  degree  of  liquidity,  and 
their  value  can  be  difficult  to  determine. 
Because  markets  for  such  firm  specific 
items  are  not  Hkely  to  exist,  there  are 
not  market  prices  for  the  items,  and 
buyers  would  be  difficult  to  find. 
Simultaneously,  assets  such  as 
marketable  securities  are  highly  liquid 
and  have  an  explicit  market  value,  yet  a 
firm  is  highly  unlikely  to  use  such  assets 
as  collateral,  since  they  then  cannot  be 
used  to  fund  a  firm's  ongoing  operations. 

Finally,  the  requirements  for  financing 
statements,  filing  and  perfection  of  the 
security  agreement,  renewal  of  the 
security  agreement,  and  maintenance  of 
the  collateral,  differ  slightly  from  State 
to  Stote.  Furthermore,  the  satisfaction  of 
such  procedural  requirements  for  a 
security  agreement  is  not  supervised  by 
the  provider  of  the  instrument,  and 
would  have  to  be  reviewed  periodically 
by  the  administering  agency.  Therefore, 
EPA  has  tentatively  concluded  not  to 
allow  security  agreements  to  be  used  as 
financial  assurance  mechanisms. 

The  Agency  solicits  comments  on 
allowing  security  agreements, 
particularly  regarding  suggestions  of 
how  a  security  interest  might  be 
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structured  to  provide  adequate 
assurance. 

E.  Financial  Test  of  Self-Insurance 
(§280.94) 

1.  Features  of  Mechanism.  The 
financial  test  is  the  instrument  by  which 
a  firm  demonstrates  that  its  resources 
are  adequate  to  meet  its  obligations.  If  a 
firm  can  successfully  meet  the 
requirements  of  the  financial  test  of  self- 
insurance  being  proposed  today  in 
S  280.94  for  the  full  amount  of  required 
coverage,  the  firm  is  not  required  to 
procure  insurance  or  other  financial 
responsibility  mechanisms  to 
demonstrate  its  ability  to  fulfill  its 
obligations  to  perform  corrective  action 
or  compensate  third  parties  for  damages 
arising  from  UST  releases.  The  financial 
test  of  self-insurance  is  also  used  to 
qualify  guarantors  and  indenmitors  to 
provide  guarantees  and  indemnity 
agreements  to  firms  that  own  or  operate 
USTs.  (The  provisions  of  the  regulations 
which  apply  only  to  those  firms  using 
the  financial  test  as  guarantors  or 
indemnitors  are  described  in  Sections 
III.F.  and  III.G.,  respectively.) 

The  criteria  for  the  flnancial  test  of 
self-insurance  were  designed  to  ensure 
that  self-insuring  firms,  guarantors,  and 
indemnitors  that  met  these  criteria 
would  be  able  to  meet  their  corrective 
action  and  third-party  liability 
obligations.  How  these  firms  arrange  to 
pay  these  obligations  is  left  to  these 
firms  to  decide. 

Under  today's  proposed  rule,  the  chief 
financial  officer  of  a  firm  using  a 
financial  test  to  demonstrate  financial 
responsibility  for  the  USTs  it  owns  or 
operates,  and/or  to  qualify  as  a 
guarantor  of  another  firm's  USTs,  and/ 
or  to  qualify  as  an  indemnitor  of  pnother 
firm's  USTs  is  required  annually  to  sign 
a  letter  that  attests  to  its  abihty  to 
provide  insurance  coverage  for  a  UST- 
owning  or  -providing  firm.  Using 
required  wording  as  specified  in  the 
proposed  rule,  the  letter  from  the  chief 
financial  officer  must  identify  the  costs 
covered  by  the  Subtitle  1  financial  test  of 
self-insurance  (corrective  action  costs 
and/or  compensation  of  third  parties)  as 
well  as  certain  other  obligations  for 
which  financial  tests  are  being  used  to 
demonstrate  financial  responsibility  to 
EPA  (or  to  an  authorized  State).  It  must 
also  list  the  tanks  that  are  covered  and 
the  names  and  addresses  of  the  facilities 
where  these  tanks  are  located.  The 
information  required  in  the  letter  is 
necessary  to  identify  which  tanks  are 
being  covered  by  this  financial  test  of 
self-insurance  and  to  verify  whether  the 
owner  or  operator,  guarantor,  or 
indemnitor  qualifies  for  the  financial 
test  of  self-insurance.  In  addition,  the 


implementing  agency  may  request  an 
owner  or  operator,  guarantor,  or 
indemnitor  to  submit  at  any  time 
updated  or  additional  information 
concerning  financial  condition. 

The  Agency  also  is  considering  adding 
a  requirement  that  an  owner  or  operator, 
guarantor,  or  indemnitor  execute  a 
binding  written  guarantee  to  EPA  that 
the  firm  will  pay  the  corrective  action 
and  third-party  Uability  obligations  that 
it  is  assuring  by  means  of  the  financial 
test.  The  Agency  is  thereby  seeking  to 
have  the  highest  possible  priority  as  a 
claimant  in  a  bankruptcy  proceeding  if 
the  owner  or  operator,  guarantor,  or 
indemnitor  goes  bankrupt  and  no  other 
form  of  financial  assurance  has  been 
provided  for  the  owner  or  operator's 
USTs.  The  Agency  requests  comments 
on  the  degree  to  which  a  written 
instrument  from  the  owner  or  operator, 
guarantor,  or  indemnitor  would  improve 
the  Agency's  recovery  in  bankruptcy 
actions. 

2.  Applicability  to  UST  Requirements. 
Section  9003(d)(2)  of  RCRA  Subtitle  I 
lists  self-insurance  as  one  of  the 
mechanisms  allowed  to  demonstrate 
evidence  of  financial  responsibility.  EPA 
has  included  a  financial  test  as  a 
method  of  demonstrating  financial 
responsibility  in  several  regulations 
proposed  and  promulgated  since  1982, 
including  the  financial  responsibility 
regulations  for  closure,  post-closure 
care,  and  liabiHty  coverage  promulgated 
under  Subtitle  C  of  RCRA  and  the 
proposed  financial  requirements  for 
corrective  action  for  known  releases  at 
hazardous  waste  treatment,  storage,  and 
disposal  facilities.  Moreover,  many 
other  government  agencies  (e.g.,  the  U.S. 
Coast  Guard,  the  Office  of  Surface 
Mining,  and  the  Nuclear  Regulatory 
Commission)  have  allowed  financial 
tests  in  their  financial  responsibility 
regulations.  (See  the  "Federal  Financial 
Responsibility  Requirements  Under 
Federal  Environmental  Laws," 
November  1986,  Draft  Report.) 

Underground  storage  tanks  are  owned 
by  some  of  the  largest  and  most 
financially  viable  firms  in  the  world. 
Many  of  these  firms  currently  assume 
financial  responsibility  for  their  USTs; 
that  is.  they  are  already  paying  from 
their  own  funds  any  corrective  action 
and  third-party  liability  costs  arising 
from  release  incidents  involving  their 
USTs.  Allowing  the  use  of  a  financial 
test  as  an  assurance  mechanism  will 
enable  these  large,  financially  viable 
firms  to  provide  evidence  of  financial 
responsibility  without  having  to  pay  the 
costs  of  procuring  financial  mechanisms 
from  other  parties. 


Allowing  the  use  of  a  financial  test 
also  may  have  another  important 
advantage.  As  discussed  elsewhere  in 
this  preamble,  EPA  is  concerned  that 
these  financial  responsibility  regulations 
may  place  an  additional  burden  on  an 
already  constrained  pollution  liabihty 
insurance  market.  If  the  most  financially 
viable  firms  can  self-insure,  insurance 
may  become  more  available  to  firms 
that  do  not  have  the  size  and  financial 
strength  to  self-insure  or  to  obtain  other 
mechanisms. 

To  qualify  as  a  self-insurer,  a 
guarantor,  or  an  indemnitor,  a  firm  must 
meet  the  following  criteria: 

(1)  The  firm  must  have  a  tangible  net 
worth  equal  to  at  least  10  times  the 
appropriate  aggregate,  which  is 
determined  by  the  number  of  tanks  for 
which  the  financial  test  is  being  used  to 
demonstrate  financial  responsibility  to 
EPA  (or  to  an  authorized  State).  If  the 
firm  is  also  using  a  financial  test  to 
demonstrate  financial  responsibihty  to 
EPA  (or  an  authorized  State)  for  the 
costs  of: 

— Closure  and/or  post-closure  care  at  a 
Subtitle  C  facihty  (pursuant  to  40  CFR 
264.143,  264.145.  265.143  and  265.145  or 
to  applicable  regulations  of  an 
authorized  State);  and/or 

— Liabihty  coverage  at  a  Subtitle  C 
facility  (pursuant  to  40  CFR  264.147 
and  265.147  or  to  applicable 
regulations  of  an  authorized  State); 
and /or 

— Corrective  action  at  a  Subtitle  C 
facility  (pursuant  to  section  3004(u)  of 
the  Resource  Conservation  and 
Recovery  Act,  as  amended,  and  40 
CFR  264.101,  or  to  applicable 
regulations  of  an  authorized  State; 
and/or 

— Current  plugging  and  abandonment  at 
a  Class  I  Hazardous  Waste  Injection 
Well  (pursuant  to  40  CFR  144.63  or  to 
applicable  regulations  of  an 
authorized  State), 

the  firm  must  have  tangible  net  worth 
equal  to  at  least  10  times  the  sum  of 
these  costs  plus  the  required  aggregate 
coverage  for  its  USTs. 

(2)  The  firm  must  have  a  tangible  net 
worth  of  at  least  $10  miUion. 

(3)  The  owner  or  operator  must  either 
(i)  File  financial  statements  with  the 

SEC  at  least  annually;  or 

(ii)  Report  the  firm's  tangible  net 
^NOT\h  annually  to  Dun  and  Bradstreet, 
which  must  have  assigned  the  firm  a 
financial  strength  rating  of  4 A  or  5A. 

(4)  The  firm's  year-end  financial 
statement,  if  indeprjndently  audited, 
cannot  include  an  adverse  auditor's 
opinion  or  a  disclaimer  of  opinion. 
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The  Agency  decided  to  require  that 
Timis  using  the  financial  test  to  quaii^ 
as  self-insurers,  guarantors,  or 
irKiemnitors  calculate  the  appropriate 
level  of  aggregate  coverage  based  on  the 
number  of  tanks  that  are  being  self- 
insured,  guaranteed,  and/or 
indemnified.  For  firms  that  are  using  a 
financial  test  to  assure  the  obligations  of 
more  than  one  UST  owner  or  operator, 
another  approach  would  be  to  add 
together  the  required  aggregate  for  each 
owner  or  operator  to  arrive  at  the  total 
amount  to  be  covered  by  the  firm  using 
the  financial  test.  Thus,  if  a  firm  were 
using  a  financial  test  to  provide  a 
guarantee  to  an  UST  owner  with  50 
tanks  and.  consequently,  a  required 
aggregate  of  $2  milhon  and  an  indenuiity 
agreement  to  another  UST  operator,  also 
with  50  tanks  and  a  required  aggregate 
of  $2  million,  the  total  level  of  coverage 
required  for  purposes  of  the  financial 
test  would  be  $4  milhon.  The  Agency 
rejected  this  approach,  since  some  of  the 
largest  corporations  in  the  United  States 
might  not  have  been  able  to  guarantee 
or  indemnify  the  firms  they  own  or 
supply. 

EPA  recognizes  that  basing  the 
required  aggregate  level  on  the  number 
of  tanks  to  be  self-insured,  guaranteed, 
and/or  indemnified  is  associated  with 
some  small  degree  of  risk  under  certain 
highly  unlikely  conditions.  For  example, 
it  is  theoretically  possible  but  highly 
improudble  that  a  firm  using  the 
financial  test  to  demonstrate  assurance 
for  hundreds  of  thousands  of  USTs 
could  do  80  with  a  tangible  new  worth 
of  $60  miUion  (i.e..  10  times  the 
maximum  required  aggregate  coverage 
of  S6  million).  EPA  nevertheless 
considers  that  it  is  extremely  unlikely 
that  a  firm  with  a  $60  million  tangible 
net  worth  would  be  in  a  position  to.  or 
would  wish  to.  guarantee  or  indemnify 
hundreds  of  thousands  of  USTs. 
However,  EPA  is  considering  the 
possibility  of  extending  the  aggregate 
schedule  beyond  $8  million  for  firms 
using  the  financial  test.  The  Agency 
requests  comments  on  (1)  its  decision  to 
base  the  level  of  aggregate  coverage  on 
the  number  of  tanks  assured  and  (2)  on 
the  possibihty  of  extending  the 
aggregate  schedule  beyond  $6  million  for 
firms  using  the  financial  test  of  self- 
insurance. 

The  financial  test  of  self-insurance 
proposed  by  today's  rule  differs  from  the 
Subtitle  C  Bnancial  test  for  liability 
coverage  promulgated  under  40  CFR 
264.147  and  285.147  in  several  respects. 
These  differences,  and  the  reasons  for 
them,  are  briefly  described  in  Section 
E.3  below. 


In  devising  a  financial  test  of  self- 
insurance  to  be  included  in  today's 
proposal,  the  Agency  adhered  to  the 
following  principles: 

•  The  test  should  not  allow  more  than 
one  percent  of  firms  using  the  test  to  fail 
without  providing  alternative  financial 
assurance. 

•  The  test  should  account  for  other 
financial  obligations  to  EPA  (or  to  ao 
authorized  State)  that  the  firm  is 
assuming  by  means  of  a  financial  test 

•  The  test  should  be  easy  to 
administer  and  verify  and  available  to 
financially  strong  firms  with  very 
different  financial  structures. 
Specifically,  this  test  should  be 
available  to  privately  held  firms. 

Because  the  per-occurrence  and 
aggregate  levels  of  coverage  required  by 
today's  proposal  should  be  sufficient  to 
ensure  that  a  firm's  corrective  action 
and  third-party  compensation  costs  will 
be  exceeded  no  more  than  one  percent 
of  the  time,  the  Agency  reasoned  that 
the  same  basic  principle  should  apply  to 
the  financial  test  of  self-insurance.  In 
other  words,  the  financial  test  of  self- 
insurance  should  ensure  that  at  least  99 
out  of  100  self-insuring  firms  will  be  able 
to  meet  corrective  action  and  third-party 
compensation  obligations.  The  Agency 
has  not  calculated  the  comparable  level 
of  safety  achieved  by  the  Subtitle  C  test 
because  the  Subtitle  C  test  was 
developed  according  to  a  different 
principle:  namely,  that  the  financial  test 
should  minimize  the  sum  of  public  and 
private  costs.  (For  more  information  on 
the  principles  underlying  the  Subtitle  C 
financial  test,  see  the  Background 
Document  for  the  Financial  Test  and 
Municipal  Revenue  Test  (November  30. 
1961).}  In  contrast,  the  principle  adhered 
to  in  developing  today's  proposed 
financial  test  of  self-Insurance  is  that  it 
should  achieve  the  same  level  of  safety 
as  the  per-occurrence  level  of  coverage 
suggested  by  Congress. 

The  Agency  is  aware  that  some  UST 
owners  or  operators,  guarantors,  or 
indemnitors  may  be  using  financial  tests 
to  provide  evidence  of  financial 
responsibility  in  accordance  with  other 
EPA  regulations  or  comparable 
regulations  of  authorized  States.  In 
particular,  an  owner  or  operator, 
guarantor,  or  indemnitor  may  be  using  a 
financial  test  to  demonstrate  financial 
responsibility  for  the  costs  of  closure, 
post-closure  care,  liabifity  coverage,  and 
corrective  action  under  RCRA  Subtitle  C 
rules  and  for  plugging  and  abandonment 
costs  of  Class  I  hazardous  waste 
injection  wells  in  the  Underground 
Injection  Well  Control  Program.  To 
ensure  that  a  firm  has  the  financial 
strength  to  meet  all  its  environmental 


obligations  to  EPA  and  authorized 
States,  the  Agency  is  requiring  in  the 
Subtitle  I  test  that  the  fum  have  a 
tangible  net  worth  of  10  times  the  sum  of 
the  annual  aggregate  amount  to  be 
covered  to  satisfy  this  regulation  and  all 
other  amounts  for  which  a  financial  test 
demonstrates  financial  assurance  under 
other  EPA  regulatory  programs  and  the 
comparable  programs  of  authorized 
States. 

EPA  wishes  to  point  out  that  by 
bicluding  in  the  Subtitle  I  fmancial  test 
requirements  other  costs  for  which  a 
financial  test  demonstrates  assurance  to 
EPA  or  to  an  authorized  State,  owners 
or  operators,  guarantors,  or  indemnitors 
are  not  reUeved  of  their  responsibility  to 
comply  with  the  other  financial 
assurance  requirements  to  which  they 
are  subject.  For  example,  an  owner  or 
operator  of  both  hazardous  waste 
disposal  facilities  and  USTs  who  wishes 
to  use  the  financial  test  to  satisfy 
financial  assurance  requirements  must, 
in  addition  to  complying  with  S  280.94, 
also  comply  with  the  financial  test 
requirements  of  S  264.101.  {  264.143, 
S  264.145,  and  S  264.147  for  permitted 
facilities  (or  to  the  comparable 
requirements  of  an  authorized  State),  or 
§  265.143,  §  265.145,  and  {  265.147  for 
interim  status  facilities  (and  to  the 
comparable  requirements  of  an 
authorized  State). 

The  final  principle  guiding  the 
development  of  the  Subtitle  I  financial 
test  (i.e.,  accessibihty  and  ease  of 
administration  and  verification)  is  nK>re 
important  in  the  Subtitle  I  than  in  the 
Subtitle  C  context.  A^roximately  3,000 
firms  and  public  entities  must  comply 
with  the  Subtitle  C  financial  assurance 
requirements,  while  an  estimated 
40a000  firms  and  public  entities  will 
have  to  comply  with  the  Subtitle  I 
financial  assurance  requirements. 
Further,  the  Subtitle  I  regulated 
community  includes  firms  in  almost 
every  four-digit  SIC  code  and  almost 
every  type  of  municipal  government  In 
addition,  less  than  50  percent  of  the 
firms  regulated  under  Subtitle  C  are 
privately  held,  whereas  EPA's 
preliminary  estimates  show  that  more 
than  80  percent  of  the  firms  that  will  be 
required  to  provide  evidence  of  financial 
responsibihty  under  Subtitle  1  are 
privately  held  and  are  thus  less  likely  to 
have  independently  audited  financial 
statements. 

Therefore,  today's  financial  test  has 
been  designed  to  be  easier  to  administer 
and  verify  and  to  be  more  accessible  to 
privately  held  firms  than  the  Subtitle  C 
test.  First,  less  documentation  is 
required  from  a  firm  to  demonstrate  its 
abiUty  to  meet  the  Subtitle  I  test  criteria 
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than  is  required  for  the  Subtitle  C  test. 
(An  independent  certified  public 
accountant's  report  on  the  firm's 
fmancial  statements  and  a  special  report 
are  not  required.)  Second,  in  conformity 
with  the  reporting  requirements  for  all  of 
the  financial  assurance  mechanisms,  the 
chief  financial  ofTicer's  letter,  while  it 
must  be  prepared  annually,  does  not 
have  to  be  sent  to  the  implementing 
agency  unless  it  is  requested  (although  it 
does  have  to  be  kept  at  the  place  of 
business  of  the  owner  or  operator). 
Third,  because  an  auditor's  opinion  is 
not  a  requirement  of  the  Subtitle  I 
financial  test,  it  is  easier  and  less  costly 
for  the  large  numbers  of  privately  held 
firms  in  the  Subtitle  I  regulated 
community  to  use  this  financial  test  than 
it  is  for  privately  held  firms  to  use  the 
Subtitle  C  test.  These  and  other 
differences  between  the  two  financial 
tests  are  discussed  in  more  detail  below. 

3.  Comparison  of  Subtitle  I  Financial 
Test  of  Self-Insurance  with  the  Subtitle 
C  Test  for  Liability  Coverage.  Because  it 
is  used  to  demonstrate  responsibility  for 
contingent  costs,  the  Subtitle  I  financial 
test  is  more  comparable  to  the  Subtitle  C 
test  for  liability  coverage  than  to  the 
Subtitle  C  test  for  closure  and  post- 
closure  care.  The  Subtitle  I  financial  test 
nevertheless  differs  from  the  Subtitle  C 
test  for  liabiUty  coverage  in  the 
following  respects: 

(1)  The  tangible  net  worth  requirement 
being  proposed  today  is  10  times  rather 
than  6  times  the  obligations  to  be 
covered. 

(2)  The  financial  test  proposed  today 
does  not  have  a  net  working  capital 
requirement  or  a  requirement  that 
owners  or  operators,  guarantors,  or 
indemnitors  have  one  of  the  top  four 
bond  ratings  assigned  by  Moody's  or 
Standard  and  Poor's. 

(3)  The  financial  test  proposed  today 
does  not  have  a  requirement  that  a  firm 
have  a  specific  amount  of  assets  within 
the  United  States. 

(4)  The  financial  test  proposed  today 
does  not  require  an  owner  or  operator, 
guarantor,  or  indemnitor  to  have  or 
submit  his  financial  statements,  nor 
does  it  require  an  independent  certified 
public  accountant's  report  on  the 
financial  statement,  or  an  independent 
certified  public  accountant's  special 
report  attesting  to  the  accuracy  of  the 
information  presented  by  the  owner  or 
operator,  guarantor,  or  indemnitor. 

(5)  The  chief  financial  officer's  letter, 
while  it  must  be  updated  annually  and 
kept  at  the  UST  facility  or  the  place  of 
business  of  the  owner  or  operator,  does 
not  have  to  be  sent  to  EPA  unless  it  is 
specifically  requested  by  the  Regional 
Administrator. 


The  Subtitle  I  financial  test  requires 
that  firms  have  tangible  net  worth  equal 
to  10  times  the  annual  aggregate  amount 
to  be  covered  (plus  specific  other  costs 
for  which  the  owner  or  operator, 
guarantor,  or  indemnitor  is  using  a 
financial  test  to  demonstrate  financial 
responsibihty  to  EPA  or  to  an  authorized 
State).  The  Subtitle  C  financial  test  for 
Hability  coverage  requires  that  firms 
have  a  tangible  net  worth  equal  to  6 
times  the  annual  aggregate  amount  to  be 
covered  and  additionally  imposes  a  net 
working  capital  or  bond  rating 
requirement.  These  differences  are 
accounted  for  by  the  different  goals 
these  two  financial  tests  were  designed 
to  achieve.  The  Subtitle  C  financial  test 
was  designed  to  minimize  the  sum  of 
public  and  private  costs.  In  contrast,  the 
Subtitle  I  financial  test  was  designed  to 
ensure  that  at  least  99  out  of  100  self- 
insuring  firms  would  be  able  to  meet 
their  corrective  action  and  third-party 
compensation  obligations.  EPA's 
analysis  shows  that  a  firm  that  incurs 
costs  that  are  equal  to  or  less  than  one- 
tenth  of  its  net  worth  has  less  than  a  one 
percent  probability  of  failing  as  a  result 
of  its  attempts  to  meet  these  costs  (see 
supporting  document  and 
"Documentation  of  the  AfTordability 
Model,"  Meridian  Research.  Inc.  and 
Versar.  Inc.,  1987:  both  can  be  found  in 
the  rulemaking  docket). 

The  proposed  Subtitle  1  financial  test 
requires  a  tangible  net  worth  figure, 
which  is  equal  to  net  worth  minus  such 
intangible  items  as  goodwill  and  rights 
to  patents  or  royalties.  The  tangible  net 
worth  requirement  of  Subtitle  I,  like  that 
of  Subtitle  C  is  used  to  ensure  that  the 
assets  being  used  to  demonstrate 
financial  responsibility  to  meet 
corrective  action  or  third-party 
compensation  obligations  are  more 
readily  converted  into  cash  than  are 
some  intangible  assets  such  as  goodwill. 

Like  the  Subtitle  C  financial  test  for 
Uability,  this  financial  test  of  self- 
insurance  requires  that  firms  have  at 
least  $10  million  in  net  worth.  The 
Agency  included  this  requirement  for 
two  reasons: 

(1)  Firms  with  less  than  $10  million  in 
net  worth  fail  at  a  significantly  greater 
rate  than  firms  with  more  than  $10 
million  in  net  worth. 

(2)  As  the  net  worth  of  a  firm 
decreases,  the  likelihood  increases  that 
USTs  that  experience  releases  will  be 
located  on  property  representing  a 
significant  portion  of  the  firm's  net 
worth.  Therefore,  a  firm  with  less  than 
$10  million  in  net  worth  is  less  likely  to 
be  able  to  pay  for  cleanup  and  third- 
party  compensation  as  a  result  of  an 
UST  release. 


This  net  worth  requirement  is  required 
in  addition  to  the  net  worth  multiple 
requirement,  since  firms  using  this 
financial  test  in  combination  with  other 
mechanisms  (see  Section  III.D.l)  could 
conceivably  meet  the  multiple  with 
tangible  net  worth  of  less  than  $10 
million. 

The  Subtitle  C  financial  test  for 
liability  coverage  also  requires  either  a 
specified  level  of  net  working  capital  or 
a  certain  bond  rating.  The  Agency  did 
not  include  a  net  working  capital 
requirement  in  the  Subtitle  I  financial 
test  for  the  following  reasons: 

•  Even  without  such  a  requirement, 
the  Agency  was  able  to  achieve  its 
objective  of  assuring  that  99  out  of  100 
firms  passing  the  test  would  not  fail 
without  providing  alternative  financial 
assurance. 

•  Many  viable  UST-owning  firms  that 
almost  always  meet  their  financial 
obligations  (e.g.,  electric  utiUties)  often 
do  not  have  positive  net  working  capital. 
The  bond  rating  requirement  in  the 
Subtitle  C  test  was  allowed  primarily  as 
an  alternative  to  the  net  working  capital 
requirement  because,  as  mentioned 
above,  the  Agency  recognized  that  many 
strong  and  financially  viable  firms,  such 
as  electric  utiUties,  do  not  normally 
maintain  large  amounts  of  net  working 
capital.  Because  the  financial  test  of 
self-insurance  being  proposed  today 
does  not  have  a  net  working  capital 
requirement,  there  is  no  need  for  an 
alternative  to  ensure  the  test's 
availability  to  firms  such  as  utilities. 

The  Agency  has  not  proposed  to 
require  that  firms  using  a  financial  test 
of  self-insurance  demonstrate  that  they 
have  a  minimum  amount  of  assets  in  the 
United  States,  for  two  reasons:  First 
many  privately  held  firms  would  incur 
additional  costs  to  meet  this 
requirement.  Privately  held  firms  that 
make  their  financial  statements 
available  to  a  financial  database 
service,  such  as  Dun  and  Bradstreet,  do 
not  always  break  out  their  United  States 
assets  separately.  Therefore,  these  firms 
could  not  meet  this  requirement  without 
incurring  additional  costs  to  verify  the 
amount  of  their  U.S.  assets.  Second.  EPA 
could,  if  necessary,  enforce  judgments 
against  the  foreign  assets  of  these  firms 
if  they  failed  to  fulfill  their  financial 
assurance  obligations. 

According  to  the  evidence  already 
gathered  by  the  Agency  (see  the  EPA- 
sponsored  report  entitled  "Financial 
Profile  of  Retail  Motor  Fuel  Marketing 
Firms"  in  the  docket  for  today's 
proposal),  almost  all  firms  that  can 
satisfy  this  financial  test  have  U.S. 
assets  well  above  those  that  would  be 
necessary  to  meet  their  financial 
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assurance  obligations.  Hie  Agency 
reasoned  that  it  was  highly  unlikely  that 
Hrms  passing  the  financial  test  would 
have  insufHcient  U.S.  assets  to  meet 
their  rinancial  assurance  obligations,  or 
that  these  firms  would  be  willing  to 
jeopardize  their  further  participation  in 
the  U.S.  market  by  failing  to  meet  their 
flnancial  assurance  obligations. 

Accordingly,  the  Agency  did  not  feel 
justified  in  imposing  additional  costs  on 
UST-owning  firms  wishing  to  use  the 
financial  test  by  requiring  a  minimum 
amount  of  U.S.  assets. 

Because  firms  using  the  financial  test 
do  not  have  to  submit  their  financial 
statements  to  EPA.  the  Subtitle  I  test 
requires  that  firms  opting  to  use  the  test 
either  file  annual  financial  statements 
with  the  Securities  Exchange 
Commission  (SEC)  or  report  financial 
data  to  Dun  and  Bradstreet.  EPA  can 
easily  obtain  a  firm's  fmancial  data  from 
either  of  these  two  sources. 

To  verify  that  the  financial  data 
reported  by  a  firm  are  accurate,  the 
Subtitle  C  financial  test  requires  that 
firms  be  independently  audited.  Firms 
that  annually  file  financial  data  with  the 
SEC  must  be  independently  audited  to 
meet  the  SECs  requirements.  Therefore, 
in  this  respect,  the  Subtitle  I  test  departs 
from  the  Subtitle  C  test  in  allowing  firms 
to  submit  financial  data  to  Dun  and 
Bradstreet  as  an  alternative  to  using 
information  from  independently  audited 
financial  statements.  Firms  using  this 
alternative,  however,  must  receive  from 
Dun  and  Bradstreet  a  financial  strength 
rating  of  4A  or  5A. 

EPA  has  decided  to  allow  the  use  of 
Dun  and  Bradstreet  financial  reports 
and  financial  strength  ratings  in  the 
Subtitle  I  financial  test  to  provide  an 
opportunity  for  privately  held  firms  to 
make  use  of  this  financial  test.  There  are 
many  large  firms  that  are  privately  held 
but  that  have  a  sufficiently  high  tangible 
net  worth  to  be  able  to  quaUfy  as  self- 
insurers. 

A  financial  strength  rating  of  4A  from 
Dun  and  Bradstreet  indicates  that,  in 
Dun  and  Bradstreet's  professional 
judgment,  the  firm  is  believed  to  have  a 
tangible  net  worth  of  $10,000,000  to 
$49,999,999.  A  5A  rating  indicates  a  net 
worth  of  $50,000,000  or  more.  Dun  and 
Bradstreet  does  not  assign  financial 
strength  ratings  to  firms  believed  to 
have  submitted  questionable  data  or  to 
be  experiencing  serious  financial 
difficulties. 

The  overwhelming  majority  of  the 
firms  that  can  satisfy  the  financial  test 
of  self-insurance  being  proposed  today, 
which  requires  that  firms  either  file  a 
financial  statement  annually  with  the 
SEC  or  report  financial  data  to  Dun  and 
Bradstreet  and  receive  a  financial 


strength  rating  of  either  4A  or  SA,  are 
independently  eudited  and  have  an 
accountant's  report  on  the  firm's  fiscal 
year-end  financial  statements.  The 
Agency  recognizes  that  this  will  not  be 
true  in  all  cases,  however.  Dun  and 
Bradstreet  reports  that  approximately  75 
percent  of  firms  receiving  4A  or  5A 
ratings  from  them  submit  independently 
audited  financial  statements,  including 
an  auditor's  report  attesting  to  his 
examination  of  the  financial  statement 
The  Agency  has  decided  not  to  require 
firms  wishing  to  use  the  financial  test  to 
be  independently  audited,  so  that  firms 
that  are  not  independently  audited  but 
have  a  4A  or  5A  rating  from  Dun  and 
Bradstreet  (about  25  percent  of  the  total 
with  that  rating]  may  use  the  test  to 
prove  financial  ability. 

The  Subtitle  I  test,  like  the  Subtitle  C 
test,  does  not  allow  a  firm  that  has 
received  an  adverse  auditor's  opinion  or 
a  disclaimer  of  opinion  to  qualify  as  a 
self-insurer.  An  adverse  opinion 
indicates  that,  in  the  opinion  of  the 
auditor,  a  firm's  financial  statement 
does  not  present  the  firm's  financial 
position,  results  of  operations,  or 
changes  in  financial  position  in  a 
manner  that  conforms  to  generally 
accepted  accounting  principles  (GAAP). 
A  disclaimer  of  opinion  on  a  financial 
statement  states  that  the  auditor  does 
not  express  an  opinion  on  the  firm's 
financial  statement.  Auditors  issue 
disclaimers  of  opinion  if  their 
examinations  of  a  firm's  financial 
statements  have  been  limited  in  some 
way  or  if  there  are  uncertainties 
regarding  the  firm's  financial 
statements. 

Firms  qualifying  for  the  financial  test 
on  the  basis  of  their  Dun  and  Bradstreet 
financial  strength  ratings  will  not 
necessarily  have  had  a  complete 
independent  audit  and  thus  may  not 
have  an  independent  auditor's  opinion. 
Although  Dun  and  Bradstreet  ratings 
and  independent  auditors'  opinions  do 
not  necessarily  reflect  professional 
financial  judgment  with  regard  to  the 
same  financial  measures,  EPA  believes 
that  a  Dun  and  Bradstreet  rating  of  4A 
or  5A  will  provide  at  least  as  great  a 
margin  of  safety  as  the  margin  ensured 
by  prohibiting  independently  audited 
firms  from  using  the  financial  test  if  they 
have  received  an  adverse  opinion  or  a 
disclaimer  of  opinion  from  an 
independent  auditor. 

Like  the  Subtitle  C  financial  test  for 
closure,  post-closure  care,  and  hability 
coverage,  the  financial  test  of  self- 
insurance  requires  the  chief  financial 
officer  of  the  firm  taking  the  financial 
test  of  self-insurance  to  certify  annually 
in  a  letter  that  the  firm  meets  the  criteria 
of  this  financial  test.  Instead  of  sending 


this  letter  to  EPA  each  year,  however, 
the  owner  or  operator  is  required  to 
have  this  updated  letter  at  the 
underground  storage  tank  site  or  at  his 
place  of  business.  The  Subtitle  C  test 
requires,  in  addition  to  such  a  letter,  a 
copy  of  a  certified  public  accountant's 
report  on  the  firm's  year-end  fmancial 
statements,  and  a  special  report  from 
the  CPA  verifying  the  information 
contained  in  the  chief  financial  officer's 
letter.  The  requirement  that  a  firm  be 
independently  audited  and  that  the 
firm's  fmancial  statements  be 
accompanied  by  an  accountant's  report 
attesting  to  his  examination  of  the  firm's 
financial  statements  was  included  in  the 
Subtitle  C  test  rather  than  exphcitly 
requiring  that  firms  report  to  the  SEC 
The  Agency  recognized  that  some  firms 
that  are  not  publicly  traded,  and  thus 
are  not  required  to  file  independently 
audited  financial  statements  with  the 
SEC,  might  want  to  be  independently 
audited  in  order  to  be  able  to  use  the 
financial  test  instead  of  procuring  other, 
more  costly,  financial  assurance 
mechanisms. 

The  Agency  has  not  required  firms 
using  the  Subtitle  I  financial  test  of  self- 
insurance  to  obtain  a  special  report  from 
a  certified  pubUc  accountant  verifying 
the  information  contained  in  the  letter 
from  the  chief  financial  officer,  because 
this  type  of  requirement  only  makes 
sense  in  the  context  of  a  rule  that 
requires  the  verification  of  many 
different  or  complex  items.  The  Subtitle 
I  financial  test,  which  basically  involves 
a  minimum  het  worth  requirement  and  a 
minimum  net  worth  mulbple,  can  easily 
be  verified  by  EPA  staff,  or  the  staff  of 
an  implementing  agency.  Comments  and 
suggestions  regarding  this  provision  are 
requested. 

4.  Availability.  As  proof  of  financial 
re^Minsibility  the  financial  test  will  be 
available  only  to  owners  or  operators, 
guarantors,  or  indemnitors  whose  net 
worth  (1)  exceeds  by  10  times  the 
aggregate  amount  of  coverage  required 
for  corrective  action  and  third-party 
compensation  (and.  if  applicable,  other 
costs  for  which  a  financial  test  is  being 
used  to  demonstrate  financial 
responsibility  to  EPA  or  to  an  authorized 
State)  and  (2)  equals  at  least  $10  million. 
This  requirement  generally  limits  the  use 
of  the  test  to  large  firms  that  are 
financially  stable.  In  the  retail  motor 
fuel  marketing  sector,  only  the  large 
vertically  integrated  petroleum 
companies  and  some  of  the  largest 
convenience  store  chains  will  be  able  to 
use  the  fmancial  test.  While  such  firms 
constitute  less  than  0X33  percent  of  the 
firms  in  this  sector,  they  own  more  than 
25  percent  of  the  tanks  in  this  industry. 
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The  financial  test  may  be  used  more 
widely  for  petroleum  tanks  owned  by 
firms  that  are  not  engaged  in  retail 
motor  fuel  marketing,  because  firms  in 
other  sectors  will  typically  own  fewer 
tanks  per  firm  and  thus  will  have  a 
lower  aggregate  requirement  compared 
with  their  tangible  net  worth.  In 
addition,  the  financial  test  may  be  used 
in  combination  with  many  of  the  other 
mechanisms  (see  discussion  in  Section 
ni.D).  thereby  enabling  firms  to  reduce 
the  costs  of  financial  responsibility  by 
making  partial  use  of  the  financial  test 
The  Agency  requests  comments  on  the 
number  of  firms  that  are  likely  to  be 
able  to  use  the  financial  test  of  self- 
insurance,  either  alone  or  in 
combination  with  other  mechanisms. 

F.  Guarantee  (§28035) 

EPA  is  today  proposing  several 
related  contractual  forma  by  which  one 
firm  can  promise  to  pay  specified  debts 
or  perform  specified  obligations  of 
another  firm.  These  mechanisms  include 
guarantees  (§  280.95)  provided  either  by 
a  related  firm  or  by  an  unrelated  firm 
engaged  in  a  substantial  business 
relationship  with  the  owner  or  operator, 
and  indemnity  contracts  (§  280.96) 
provided  by  a  firm  engaged  in  a 
substantial  business  relationship  with 
the  owner  or  operator.  (Indemnity 
contracts  are  discussed  in  detail  in 
Section  in.G  of  this  preamble.)  For  both 
the  guarantee  and  the  indemnity 
contract,  the  guarantor  or  indemnitor 
must  show  that  it  is  qualified  to  provide 
the  guarantee  or  indemnity  by  first 
passing  the  financial  test  described 
above  in  Section  IIl.E. 

1.  Features  of  Mechanism.  A 
guarantee  is  a  promise  by  one  party  (the 
guarantor)  to  pay  specified  debts  or 
perform  specified  obligations  of  another 
party  (the  principal)  in  the  event  the 
principal  fails  to  satis^'  those  debts  or 
obligations.  Generally,  there  is  a 
contract  between  the  principal  and  a 
third  party,  creating  the  primary 
obligation,  and  a  contract  betwe^i  the 
principal  and  the  guarantor  creating  the 
guarantee,  which  supports  the  primary 
obligation.  If  the  principal  defaults  on 
the  primary  obligation,  the  guarantor  is 
liable  to  the  third  party  to  meet  the 
obhgation  created  by  the  guarantee.  In 
the  guarantee  in  the  proposed  rule, 
however,  the  obligation  between  the 
principal  and  EPA  or  third  parties  rests 
on  regulatory  requirements  and  tort 
liability,  not  on  a  contractual  obligation. 
If  the  owner  or  operator  fails  to  perform 
corrective  action  or  satisfy  a  judgment 
or  award  to  third  parties,  the  guarantor 
agrees  to  fund  a  standby  trust.  &om 
which  EPA  will  direct  the  payment  of 
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correcuve  action  costs  or  ttiirti-party 
claims. 

The  wording  of  a  guarantee  used  to 
meet  the  financial  responsibility 
requirements  in  this  proposed  rule  must 
be  identical  to  that  specified  in 
S  280.95(c).  EPA  specifies  how  the 
guarantee  must  be  worded  to  ensure 
that  it  will  be  legally  sufficient  and 
provide  adequate  financial  assurance. 

2.  Applicability  to  UST  Requirements. 
EPA  has  modified  the  basic  guarantee 
for  use  in  a  number  of  financial 
assurance  programs.  For  example,  under 
RCRA  Subtitle  C  financial  responsibility 
regulations,  40  CFR  264.143  and  285.143, 
■  guarantee  given  to  EPA  or  a  State  by 
the  corporate  parent  (i.e.,  a  corporation 
that  directly  owns  50  percent  or  more  of 
the  voting  stock  of  the  owner  or 
operator)  may  be  used  to  provide 
financial  assurance  for  closure  and  post- 
dosure  care  of  a  hazardous  waste 
management  facility.  Under  40  CFR 
284.147  and  265.147  of  the  Subtitle  C 
regulations,  a  guarantee  given  to  any 
and  all  third  parties  who  may  suffer 
bodily  injury  or  property  damage  from 
sudden  or  nonsudden  accidental 
occiurences  arising  out  of  the  operations 
of  a  hazardous  waste  management 
facility  may  be  used  to  provide  financial 
assurance  for  Hability  coverage.  Finally, 
EPA  recently  proposed  to  allow  a 
guarantee  by  the  parent  corporation  of  a 
hazardous  waste  facility  to  be  used  to 
provide  financial  assurance  for 
corrective  action  (51  FR  37854,  October 
24, 1986).  In  all  of  these  situations,  the 
underlying  obligation  that  the  guarantee 
supports  is  not  a  contract  but  a 
regulatory  requirement  or  tort  liability. 

The  guarantee  being  proposed  today 
is  a  guarantee  that  the  guarantor  will 
provide  a  specified  amount  of  fimds  for 
corrective  action  and/or  third-party 
liability  if  the  owner  or  operator  of  the 
petroleum  UST  does  not.  It  differs  from 
the  guarantees  used  in  the  Subtitle  C 
regulations  described  above  because  the 
Agency  has  decided  to  allow  both 
related  firms  and  firms  engaged  in  a 
substantial  business  relationship  with 
the  owner  or  operator  to  provide 
guarantees. 

The  Agency  is  allowing  related  firms 
that  own  a  controlling  interest  in  the 
owner  or  operator  (parent  firms),  firms 
that  own  a  controlling  interest  in  a 
parent  firm  of  the  owner  or  operator, 
and  affiliated  firms  that  are  controlled 
by  a  parent  that  also  owns  a  controlling 
interest  in  the  owner  or  operator  to 
provide  a  guarantee.  As  defined  in 
§  280.91,  "controlling  interest"  oieaas 
direct  ownership  of  at  least  50  pmt^ent  of 
the  voting  stock.  The  Agency  requests 
comments  on  these  proposed  definitions. 


In  contrast  to  the  financial 
responsibihty  requirements  for 
guarantors  under  Subtitle  C  of  RCRA 
the  proposed  rule  also  allows  a  firm  that 
is  engaged  in  a  "substantial  business 
relationship"  with  the  owner  or  operator 
to  provide  a  guarantee  as  an  act 
incidental  to  that  business.  These  firms 
are  included  in  this  regulabon  under 
Subtitle  I  to  increase  the  nimiber  of 
potential  financial  assurance  providers 
without  sacrificing  the  validity  or 
enforceability  of  the  instrument.  Section 
280.91  of  today's  rule  defines  a 
"substantial  business  relationship**  to 
mean  that  extent  of  a  business 
relationship  necessary  under  applicable 
State  law  to  make  a  guarantee  or 
indemnity  contract  issued  incident  to 
that  relationship  valid  and  enforceable. 
A  guarantee  or  indemnity  contract  is 
considered  incident  to  such  a 
relationship  if  it  arises  from  and 
depends  on  existing  economic 
transactions  between  the  guarantor  or 
indemnitor  and  the  owner  or  operator. 
The  Agency  requests  comment  on  this 
definition  and  its  interpretation  tinder 
a{^)icable  State  laws. 

The  Agency's  intent  in  allowing  firms 
that  have  an  established  business 
affiliation  with  owners  and  operators  to 
be  potential  guarantors  is  to  permit 
these  firms,  such  as  petroleum 
wholesalers  and  suppliers,  to  provide 
financial  assurance  for  their  customers 
if  such  mechanisms  do  not  confbct  with 
State  insurance  laws.  The  Agency 
requests  comments  on  the  degree  to 
which  firms  that  have  substantial 
business  relationships  with  regulated 
firms  £ire  now  providing  guarantees  or 
indemnities  to  their  customers,  and  the 
possibility  that  they  will  do  so  in  the 
future. 

Precedent  for  unrelated  firms  to 
provide  guarantees  was  established  in 
the  financial  responsibility  program  for 
liabihty  coverage  that  was  developed  by 
the  U.S.  Copst  Guard  under  the 
authority  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  In  the  OCSLA 
program,  owners  of  vessels  and  offshore 
facilities  must  demonstrate  financial 
responsibility  for  liability  for  the  costs 
of  removal,  cleanup,  and  damages 
resulting  from  oil  spills  above  the  Outer 
Continental  Shelf.  Frequently,  owners  of 
these  vessels  and  facilities  lease  the 
operation  of  their  structures  to  another 
party.  As  a  condition  of  the  lease,  the 
practice  has  been  for  the  leaseholder  to 
provide  financial  responsibility  for  th« 
owner's  required  liability  coverage. 
Such  demonstration  is  often  made  with 
a  non-parent  guarantee. 

The  Agency  has  contacted  several 
State  insurance  commissions  to 
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determine  how  States  would  view  a 
guarantee  provided  by  an  unrelated  Rrm 
as  it  relates  to  the  State  insurance  laws. 
Most  contacts  at  the  State  insurance 
commissions  responded  that  the 
question  would  require  examination  on 
a  case-by-case  basis.  Some  States  asked 
if  a  premium  would  be  charged  by  the 
guarantor  or  if  the  guarantee  would  be 
available  to  the  general  public.  Either 
circumstance  would  make  regulation 
more  likely.  In  order  to  ensure  that  State 
insurance  regulations  do  not  call  into 
question  the  validity  or  enforceabiUty  of 
the  guarantee,  EPA  is  requiring,  under 
§  280.93(a](ii]  of  the  proposed  rule,  that 
the  guarantee  can  be  used  to  provide 
financial  assurance  only  if  such 
mechanisms  are  certified  as  valid  and 
legally  enforceable  by  the  Attorney 
General  of  the  State  in  which  an  owner 
or  operator's  petroleum  tanks  are 
located. 

3.  Availability.  Because  it  is  difficult 
to  project  whether  the  guarantee 
mechanism  will  be  generally  available 
to  owners  or  operators  of  USTs 
containing  petroleum,  the  Agency 
requests  conunents  on  factors  that  might 
affect  the  willingness  of  corporate 
affiliates  and  imrelated  firms  with 
substantial  business  relationships  with 
owners  and  operators  to  provide 
guarantees. 

4.  Qualifications  of  Guarantors,  a. 
Guarantee  by  Related  Finn.  The  Agency 
will  recognize  a  guarantee  from  any 
corporation,  partnership,  or  other  firm 
possessing  the  necessary  ownership 
interest  in  the  firm  that  is  the  owner  or 
operator  of  the  petroleum  UST  (i.e.,  a 
corporation  or  other  firm  that  directly 
owns  50  percent  or  more  of  the  voting 
stock  of  the  owner  or  operator).  In 
addition  to  demonstrating  the  necessary 
ownership  interest,  the  parent  firm  must 
demonstrate  annually  that  it  passes  the 
financial  test  proposed  in  §  280.94  and 
described  in  Section  III.E  of  this 
preamble. 

In  addition,  the  Agency  will  allow  a 
guarantee  from  a  firm  possessing  a 
controlling  interest  in  the  parent  of  the 
owner  or  operator,  or  from  a  firm  that  is 
controlled  by  a  parent  that  also  owns  a 
controlling  interest  in  the  owner  or 
operator.  These  relationships  are 
sufficient  to  avoid  regulation  in  most 
cases  under  State  insurance  laws.  The 
Agency  requests  comments  on  whether 
the  rule  should  state  in  more  detail  who 
may  qualify  to  issue  the  guarantee. 

b.  Non-Parent  Guarantee.  As 
described  above,  EPA  also  is  proposing 
to  recognize  guarantees  for  financial 
assurance  for  petroleum  USTs  from  non- 
parent  firms  that  demonstrate  that  they 
pass  the  financial  test  requirements  of 
S  280.94  and  who  are  engaged  in  a 


substantial  business  relationship  with 
the  owner  or  operator  for  whom  the 
guarantee  is  issued  incident  to  that 
business  relationship. 

EPA  is  requesting  public  comments  on 
several  aspects  of  the  guarantee 
provision:  first,  on  the  wording  of  the 
guarantee,  in  particular  on  whether  any 
changes  to  the  wording  would  facilitate 
the  settlement  of  third-party  liability 
claims  against  the  guarantor;  second,  on 
whether  the  wording  of  the  guarantee 
should  vary  between  guarantees 
provided  by  related  and  non-related 
firms;  and  third,  on  whether  the 
guarantor  should  be  required  to  indicate 
how  claims  would  be  assigned  priorities, 
investigated,  or  paid. 

G.  Indemnity  Contract  (§280.96) 

1.  Features  of  Mechanism. 
Indemnification  is  a  two-party 
contractual  mechanism  under  which  one 
party  can  obtain  protection  from  another 
party  against  future  losses  or  harm.  An 
indemnity  generally  is  for  actual  losses 
or  damage  (a  "contract  for  indemnity"). 
Under  such  a  contract,  if  the  indemnitee 
actually  suffers  a  loss,  the  indemnitee 
must  pay  the  damages  and  is  then 
reimbursed  by  the  indemnitor.  However, 
indemnity  contracts  (including 
insurance  contracts,  which  are  generally 
defined  as  a  form  of  indemnity)  may 
also  require  the  indemnitor  to  pay  the 
damages  directly,  and  it  is  this  type  of 
contract  that  is  being  proposed  by  EPA. 
To  satisfy  the  requirements  in  today's 
proposal,  if  an  owner  or  operator 
chooses  to  establish  an  indenmity 
contract  to  provide  financial  assurance, 
he  must  use  the  language  provided  in 
S  280.96.  The  standard  language 
requirement  relieves  owners  or 
operators  from  developing  their  own 
instruments  and  allows  all  parties  (EPA, 
States,  owners  and  operators,  and 
indemnitors)  to  determine  quickly 
whether  particular  instruments  satisfy 
the  regulatory  requirements.  The  Agency 
solicits  comments  on  the  proposed 
wording  requirement  and  on  the  specific 
wording  itself. 

2.  Applicability  to  UST  Requirements. 
In  order  to  provide  a  broad  range  of 
options,  the  Agency  is  proposing  to 
include  indemnity  contracts  in  die  group 
of  potential  financial  assurance 
mechanisms.  Under  this  option,  a  firm 
with  a  substantial  business  relationship 
with  the  owner  or  operator  may  act  as 
indemnitor,  promising  to  indemnify  the 
owner  or  operator  for  corrective  action 
costs  or  third-party  claims  by  paying  a 
specified  sum  into  the  standby  trust.  The 
Agency  believes  that  indemnities  are 
currently  being  used  within  the 
petroleum  industry  for  similar  purposes. 
EPA  does  not  have  the  authority,  and  is 


not  attempting,  to  restrict  the  use  of 
existing  indemnity  arrangements 
However,  EPA  also  believes  that 
insurance  or  guarantees  may  be 
preferable  to  the  indemnity  contract  in 
many  situations.  Therefore,  owners  or 
operators  may  meet  the  financial 
responsibility  requirements  only  if  the 
indemnity  is  provided  by  firms  that  are 
involved  in  a  substantial  business 
relationship  with  the  owner  or  operator. 

The  firm  providing  the 
indemnification  is  required  to  show  that 
it  is  qualified  to  provide  financial 
assurance  by  means  of  this  instrument 
by  demonstrating  annually  that  it  passes 
the  financial  test  proposed  in  §  280.94 
and  described  in  Section  III.E  of  this 
preamble.  Another  feature  of  the 
indenmity  also  strengthens  the 
assurance  that  it  provides:  the 
indemnity  payment  does  not  go  to  the 
owner  or  operator,  but  instead, 
according  to  the  contract,  is  placed 
directly  into  the  standby  trust. 

Because  indemnity  contracts  may  be 
regulated  under  State  insurance  laws, 
the  Agency  is  requiring  a  certification 
from  the  Attorney  General  of  each  State 
in  which  the  contract  might  be  used  that 
the  instrument  is  a  valid  and 
enforceable  contract  under  State  law. 
EPA  has  contacted  approximately  15 
State  insurance  commissions  to 
determine  how  States  would  view  a 
non-parent  indemnity  contract  under  the 
State  insurance  laws.  Although  the  issue 
would  be  examined  on  a  case-by-case 
basis,  a  majority  of  the  States  might 
consider  it  necessary  for  the  non-parent 
corporation  to  qualify  as  an  insurer 
unless  the  indemnity  is  provided 
incident  to  an  existing  business 
relationship.  The  Agency  therefore  is 
only  allowing  such  firms  to  provide  the 
indemnities. 

3.  Availability.  The  Agency  does  not 
have  sufficient  information  to  project 
the  general  availability  and  use  of  this 
mechanism.  EPA  is,  therefore, 
requesting  comments  on  whether  firms 
currently  in  the  petroleum  industry,  such 
as  bulk  petroleum  suppliers,  are  already 
using  indemnity  contracts,  between 
either  related  or  unrelated  corporations. 
The  Agency  further  requests  comments 
on  the  legal,  economic,  or  financial 
factors  that  might  govern  the  availability 
and  use  of  indenmities. 

H.  Insurance  and  Risk  Retention  Group 
Coverage  {§§  280.97  and  280.98) 

1.  Features  of  Mechanisms.  In  the 
legal  sense,  insurance  is  a  contractual 
arrangement  in  which  the  insurer  agrees 
to  compensate  the  insured  for  losses. 
The  payment  that  the  insurer  receives  is 
called  a  premium,  and  the  insurance 
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contract  is  called  a  policy.  Bjr 
purchasing  insurance,  the  insured 
transfers  financial  risk  to  the  insurer,  if 
insurance  is  purchased  to  satisfy  a 
regulatory  requirement  (i.e.,  to  provide 
evidence  of  financial  responsibility  for 
correctJve  action  and  third-party 
compensation),  the  regulatory  agency 
(i.e.,  EPA)  is  not  a  party  to  the  insurance 
contract  In  this  way,  insurance  differs 
from  some  of  the  other  types  of  financial 
guarantees  permitted  by  today's 
proposal.  Insurance  also  differs  from 
these  other  mechanisms  in  that  its  cost 
is  actuarially  based  (i^^  the  insurer 
bases  premium  amounts  on  the  expected 
value  of  the  claims  the  insurer  expects 
to  pay). 

Insurance  to  cover  on-site  and  off-site 
corrective  action  costs  and  third-party 
liability  claims  for  accidental  releases 
by  petroleum-containing  USTs  in  the 
retail  motor  fuel  marketing  sector 
(which  includes  jobbers  and  other  fuel 
wholesalers)  is  currently  provided  in 
one  of  two  ways:  in  the  form  of  a  stand- 
alone pollution  liability  insurance  policy 
or  as  part  of  a  larger  property  and 
casualty  policy  including  coverages  for 
other  risks  (e.g^  other  types  of  property 
damage,  theft,  etc.). 

Risk  retention  groups  function  in  the 
same  manner  as  insurance  companies: 
the  individual  risks  of  group  members 
are  transferred  to  a  risk  pool 
administered  by  the  group  or 
association.*  In  return,  members  of  the 
association  pay  a  premium  based  on  the 
expected  value  of  their  individual 
losses.  The  cost  of  losses  is  borne  by  the 
risk  retention  group.  The  primary 
difference  between  an  insurance 
company  and  a  risk  retenb'on  group  is 
that  insurance  companies  sell  their 
services  to  the  public  at  large,  while  risk 
retention  groups  are  formed  and 
operated  by  a  group  of  members  who 
face  risks  of  a  similar  nature.  Thus,  risk 
retention  group  coverage  is  a  type  of 
insurance  coverage.  At  this  time,  the 
Agency  does  not  know  whether  the  risk 
retention  groups  that  may  form  to 
provide  casualty  coverage  to  members 
who  must  comply  with  the  regulations 
being  proposed  today  will  provide  these 
coverages  in  stand-alone  pollution 
liability  insurance  policies,  or  as  an 


•  On  October  27, 1986.  PresidenI  Reagan  signed 
the  Risk  Retention  Act  of  1966  fPsbllc  Law  9»-563). 
This  legislation  preempts  many  Stale  regulatory 
provisions  that  would  otherwise  imped*  the 
establishment  of  group  risk  pooling  arrangemeota  to 
cover  individual  liability  risks.  Under  the  statute, 
membership  in  a  risk  retention  group  is  limited  to 
persons  wIm  are  "sngagMl  in  busincssas  or 
activities  similar  or  related  with  respect  to  the 
liability  to  which  such  members  are  exposad  by 
virtue  of  any  related,  similar,  or  common  buaioess, 
trade,  product,  services,  premises,  or  operations" 
(SectiaD  2(a)HXF)). 


eleaient  in  insurance  policies  thai  aiso 
provide  coverage  for  other  risks. 

2.  Applicability  to  UST  Requirements. 
Section  9003(a)(2)  of  RCRA  includes 
insurance  as  one  of  the  mechanisms  that 
may  be  used  to  establish  financial 
responsibility.  Insurance  was  also  one 
of  the  mechanisms  authorized  by  the 
Agency  to  provide  evidence  of  Financial 
resfjonsibiljty  for  bodily  injury  and 
property  damage  to  third  parties  caused 
by  sudden  and  nonsiKlden  accidental 
occurrences  arising  from  the  operations 
of  hazardous  waste  management 
facilities  imder  Subtitle  C  regulations. 

Today's  proposal  includes  specific 
insurance  requirements  regarding: 

•  The  qualifications  of  insurers, 

•  The  qualifications  of  risk  retention 
groups, 

•  "First-dollar"  coverage, 

•  Tlie  provision  by  insurers  of  an 
endorsement  or  certificate  of  insurance, 

•  Coverage  limits  exclusive  of  legal 
defense  costs,  and 

•  A  one-year  discovery  period. 
It  does  not  include  specific 

requirements  regarding  policy  type  (i.e., 
occurrence-based  versus  claims-made 
format). 

The  following  sections  describe  each 
of  these  requirements  and  the  Agency's 
reasons  for  including  them  in  today's 
proposal. 

a.  Qualifications  of  Insurers  Other 
than  Risk  Retention  Groups.  Today's 
proposal  requires  that  insurers  be 
licensed  to  transact  the  business  of 
insurance  or  be  eligible  to  provide 
insurance  as  an  excess  or  surplus  Hnes 
insurer  in  one  or  more  States 

(§  280.97(c)).  These  are  the  same 
qualifications  required  under  40  CFR 
264.147  and  265.147,  the  Subtitle  C 
liability  coverage  requirements  for 
owners  and  operators  of  hazardous 
waste  treatment,  storage,  and  disposal 
facilities.  These  mirumimi  quahfications 
will  help  to  enstire  that  insurers  are 
subject  to  some  regulatory  oversight  by 
State  insurance  departments.  At  the 
same  time,  they  should  permit  broad 
participation  in  the  petroleum  UST 
insurance  maricet,  since  most  instu^rs 
can  easily  meet  the  minimum 
qualifications.  The  Agency  decided  not 
to  impose  other  requirements  that  might 
preclude  involvement  by  otherwise 
qualified  insurers,  such  as  a  rating  in 
Best's  Insurance  Reports,  which  is 
available  <mly  to  companies  that  have 
been  in  business  for  at  least  five  years. 

b.  Qualifications  of  Risk  Retention 
Groups.  Today's  proposal  requires  risk 
retention  groups  issuing  coverage  to  "be 
chartered  and  licensed  in  at  least  one 
State  and  be  authorized  to  operate  in 
each  State  where  a  covered 


unaergrouna  storage  tank  is  located*' 
(5  280.98(c)).  The  Agency  believes  that 
these  are  minimal  qualifications 
designed  to  conform  to  the  requirements 
for  risk  retention  groups  included  in  the 
Risk  Retention  Act  of  1986.  Some  of  the 
controls  over  risk  retention  groups 
specified  in  the  Risk  Retention  Act 
include  requirements  that  each  group 
submit: 

•  An  operating  plan,  including  a 
rating  schedule,  coverages  to  be  offered, 
and  limits,  to  every  commissioner  in 
States  where  the  group  intends  to  do 
business  before  it  begins  operation  and 

•  A  copy  of  the  annual  financial 
statement  the  group  files  in  its  domicile 
to  regulators  in  every  State  in  which  it 
operates.  The  statement  would  have  to 
be  certified  by  an  independent 
accountant  and  include  an  opinion  on 
the  group's  reserves  by  a  qualified 
actuarj'. 

In  addition.  Federal  courts  have  the 
authority  to  issue  an  injunction  to  stop  a 
risk  retention  group  from  operating  in  all 
States  if  the  court  finds  that  the  group's 
financial  condition  is  precarious. 

The  Agency  requests  comments  on  the 
adequacy  of  these  controls  in  ensuring 
that  risk  retention  groups  providing 
coverage  in  connection  with  this 
regulation  will  be  able  to  fulfill  their 
obligations  to  owners  and  operators  and 
to  the  public  given  that  different  States 
will  have  different  licensing 
requirements.  Chartering  States  may 
impose  minimum  capitalization 
requirements  on  a  risk  retention  group 
to  guard  against  a  group's  insolvency.  In 
addition  to  State  requirements,  would 
some  type  of  Federal  solvency  or 
capitalization  requirement  be 
appropriate  for  groups  providing 
coverage  in  connection  with  this 
regulation?  To  what  extent  would  a 
Federal  solvency  requirement 
discotirage  the  formation  of  risk 
retention  groups  to  provide  evidence  of 
financial  responsibility  for  corrective 
action  and  third-party  compensation  for 
damages  arising  from  UST  releases? 

c.  First-Dollar  Coverage.  Today's 
proposal  requires  that  the  insurance 
policy  (or  an  endorsement  to  the  policy) 
state  that  the  insurer  is  liable  for  the 
payment  of  amounts  within  any 
deductible  apphcable  to  the  policy.  This 
requirement  does  not  affect  the  insurer's 
right  to  be  reimbursed  by  the  insured  for 
any  payments  made  by  the  insurer. 

By  including  this  requirement,  the 
Agency  is  attempting  to  ensure  that 
disputes  over  who  is  responsible  for 
paying  amounts  within  deductible  limits 
(i.e..  the  insurer  or  the  insured)  will  not 
intCTfere  with  the  prompt  performance 
of  corrective  action  measures  or 
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payment  of  third-party  liability  claims. 
The  same  provision  was  included  in  the 
Subtitle  C  hability  coverage 
requirements.  The  Agency  is  aware  that 
this  type  of  provision  is  standard  in  at 
least  some  UST  pollution  liability 
policies. 

d.  Certificates  or  Endorsements. 
Insurance  policies  issued  in  connection 
with  these  requirements  must  be  either 
amended  by  attaching  the  endorsement 
or  evidenced  by  the  certificate  of 
insurance,  as  specified  in  §  280.97(b). 
The  purpose  of  requiring  one  of  these 
additional  documents  is  to  demonstrate 
to  the  owner  or  operator  and  to  the 
implementing  agency  that  the  insurance 
provided  includes  coverage  for  taking 
corrective  action  and  for  compensating 
third  parties  for  bodily  injury  and 
property  damage  from  accidental 
releases  arising  from  operating  an 
underground  storage  tank  and  that  this 
coverage  complies  with  Subpart  I 
requirements.  EPA  believes  that, 
because  of  the  wide  variation  in  types  of 
policies  that  may  be  used  to  satisfy 
these  regulatory  requirements,  owners 
and  operators  should  have  one  or  the 
other  of  these  documents  to  demonstrate 
that  the  required  coverage  has  been 
obtained.  In  addition,  the  Agency  is 
concerned  that  some  owners  and 
operators  of  petroleum-containing  USTs. 
particularly  in  non-retail  motor  fuel 
marketing  sectors,  may  be  of  the  opinion 
that  their  present  insurance  coverage 
satisfies  these  regulations,  when,  in  fact, 
it  does  not. 

The  proposed  language  in  the 
certificate  of  insurance  and 
endorsement  is  based  on  the  language 
for  similar  mechanisms  under  the 
Subtitle  C  liability  coverage  rules 
(§§  264.151  (i)  and  (j)).  The  Subtitle  C 
language  has  been  modified  slightly,  to 
recognize  explicitly  the  option  of 
coverage  through  formation  of  a  risk 
retention  group  coverage  is  allowable. 
The  Agency  requests  comment  on 
whether  the  proposed  forms  are 
acceptable  to  risk  retention  groups  and 
other  insurers. 

e.  Legal  Defense  Costs.  While  today's 
proposal  requires  that  the  insurance 
coverage  provided  to  satisfy  these 
requirements  be  exclusive  of  legal 
defense  costs,  the  Agency  acknowledges 
that  there  are  valid  arguments  for  the 
inclusion  of  legal  defense  costs  and  may 
permit  these  costs  to  be  included  in 
insurance  limits  of  liability  in  the  final 
rule.  EPA's  primary  reason  for  excluding 
legal  defense  costs  at  this  time  is  to 
ensure  that  the  level  of  coverage 
provided  by  insurance  is  squivalent  to 
the  level  of  coverage  provided  by  any  of 
the  other  financial  assurance 


mechanisms.  For  example,  the  $1  million 
in  per-occurrence  coverage  provided  by 
SBrety  bonds  or  letters  of  credit  can  only 
be  used  to  pay  corrective  action  and/or 
third-party  compensation  costs;  the 
surety  bonds  or  letters  of  credit  cannot 
be  used  to  cover  legal  defense  costs.  If 
an  owner  or  operator  having  one  of 
these  mechanisms  wants  to  defend 
himself  against  a  claim  brought  by  a 
third  party,  he  will  have  to  provide  the 
funds  for  his  own  defense  from  another 
source. 

Insurance  traditionally  functions  in 
another  manner.  The  insured  is  required 
to  surrender  his  right  to  conduct  a  legal 
defense  against  a  third-party  claimant  to 
the  insurance  company.  The  insurer 
conducts  a  legal  defense  un  behalf  of  the 
insured,  with  the  funds  for  the  defense 
being  paid  for  by  the  insurer.  These 
funds  are  generally  included  in  the 
insurance  policy's  limits  of  liability. 

In  the  third-party  liability  regulations 
promulgated  under  Subtitle  C  of  RCRA 
(40  CFR  264.147  and  285.147).  the  Agency 
similarly  required  that  insurance  used  to 
satisfy  these  regulations  be  exclusive  of 
legal  defense  costs.  The  Agency 
excluded  legal  defense  costs  from  the 
required  limits  of  liability  because  of  its 
concern  that  legal  defense  costs  could 
absorb  a  major  portion  of  the  required 
coverage. 

The  Agency  is  nevertheless  aware 
that  in  the  Subtitle  I  context,  it  might  not 
be  important  that  insurance  coverage  be 
exclusive  of  legal  defense  costs.  When 
the  Subtitle  C  regulations  were 
promulgated,  the  Agency  had  very  little 
information  about  the  frequency  and 
costs  of  claims.  In  contrast,  the  Agency 
i$  aware  that  the  major  UST  insurers 
have  not  yet  paid  a  claim  arising  from 
an  UST  release  (including  the  costs  of 
corrective  action,  compensation  of  third 
parties,  and  legal  defense]  for  more  than 
$1  million.  (During  the  same  time  period, 
the  per-occurrence  limits  offered  by 
insurers  were  often  well  in  excess  of  $1 
million.) 

The  Agency  is  also  aware  of  the 
strong  possibility  that  requiring 
insurance  coverage  to  exclude  legal 
defense  costs  may  act  to  limit  the 
number  of  USTs  that  are  covered  by 
insurance.  Currently,  many  firms  in  the 
retail  motor  fuel  marketing  sector  have 
insurance  covering  corrective  action  and 
compensation  of  third  parties,  but  this 
insurance  is  only  being  sold  by  a  few 
companies  and  it  is  not  exclusive  of 
legal  defense  costs.  The  Agency  is  also 
concerned  that  requiring  insurance  to  be 
exclusive  of  legal  defense  costs  would 
inhibit  the  entrance  of  new  insurers 
(including  risk  retention  groups)  into  the 
UST  insurance  market.  In  the 


promulgation  of  these  regulations,  the 
Agency  wants  to  avoid  the  imposition  of 
further  constraints  on  an  already  limited 
insurance  market.  The  Agency  is  aware 
that  its  primary  concern,  protection  of 
human  health  and  the  environment,  may 
be  better  served  if  larger  numbers  of 
UST  owners  or  operators  are  able  to 
purchase  insurance,  even  if  this 
insurance  does  not  have  all  of  the 
features  that  may  be  desired  by  EPA, 
than  if  UST  owners  or  operators  are  not 
able  to  purchase  insurance.  For  this 
reason,  the  Agency  requests  comments 
on  whether  current  or  prospective  UST 
insurers  are  or  would  be  willing  to  issue 
UST  pollution  liability  insurance  that  is 
exclusive  of  legal  defense  costs  and  the 
reasons  for  their  decisions  If  insurers 
are  willing  to  issue  this  type  of  UST 
insurance  coverage,  EPA  desires  to 
know  how  this  would  be  done  and  how 
much  it  would  cost. 

f.  One  Year  Discovery  Period.  The 
Agency  recognizes  that  there  are  two 
basic  policy  types  that  may  be  used  to 
provide  insurance  in  connection  with 
this  requirement:  occurrence-based  and 
claims-made.  Many  CGL  policies  are 
issued  on  an  occurrence  basis,  while 
stand-alone  pollution  liability  policies 
are  currently  issued  on  a  claims-made 
basis.  An  occurrence-based  policy 
covers  claims  arising  from  events  that 
occur  during  the  policy  period, 
regardless  of  when  a  claim  is  filed. 
Under  such  a  policy,  the  insured  could 
be  reimbursed  for  cleanup  costs  for  a 
release  that  occurred  within  the  period 
covered  by  the  policy,  even  though  the 
release  was  not  discovered  (and  the 
claim  was  not  submitted)  until  after  the 
end  date  of  the  policy.  In  contrast,  under 
a  claims-made  policy,  coverage  is 
triggered  only  by  claims  made  during 
the  policy  period. 

In  a  claims-made  policy,  a  retroactive 
date  may  limit  coverage  to  damages 
caused  only  by  incidents  that  occur 
subsequent  to  that  date.  Thus,  even  if  a 
claim  is  filed  during  the  policy  period, 
coverage  would  not  be  triggered  if  the 
claim  arose  from  a  release  that  had 
occurred  before  the  retroactive  date. 
The  retroactive  date  is  usually  the  date 
that  die  policyholder's  first  claims-made 
policy  from  an  insurer  went  into  effect. 
A  retroactive  period  provision  allows 
insureds  to  buy  coverage  that  will  apply 
to  the  period  between  the  policy's 
retroactive  date  and  the  issue  date  of 
the  policy.  A  discovery  period  provision 
(sometimes  referred  to  as  an  extended 
reporting  period  or  "tail"  coverage) 
provides  that  an  insured,  for  the 
payment  of  an  additional  premium,  may 
extend  coverage  beyond  the  expiration 
of  the  policy  for  losses  occurring  during  . 
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the  policy  perioQ,  out  not  aiscovered  lor 
claimed)  until  after  its  expiration. 

The  Agency  is  not  proposing  to 
require  owners  or  operators  to  procure 
either  occurrence-based  or  claims-made 
policies.  However,  the  Agency  is 
concerned  that  a  claims-made  insurance 
policy  may  leave  gaps  in  coverage.  For 
example,  gaps  may  occur  between 
claims-made  insurance  policies  if  claims 
are  reported  after  the  expiration  date  of 
one  policy,  from  an  incident  that 
occurred  during  the  policy  period  but 
before  a  new  policy's  retroactive  date. 
Gaps  in  coverage  may  also  arise  when 
an  owner  or  operator  shifts  to  a  claims- 
made  insurance  policy  from  certain 
other  mechanisms,  such  as  a  guarantee. 
Claims  made  after  the  guarantee 
termination  date  for  damages  caused  by 
releases  occurring  during  the  corporate 
guarantee's  effective  period  may  not  be 
covered  by  the  guarantee  or  insurance 
unless  the  owner  or  operator  purchases 
a  policy  providing  coverage  retroactive 
to  before  the  date  of  issue. 

In  order  to  reduce  the  likelihood  of 
coverage  gaps  when  insurance  policies 
are  changed  or  substituted,  the  Agency 
is  proposing  to  require  that  all  claims- 
made  insurance  and  risk  retention  group 
policies  include  a  one-year  discovery 
period  provision.  Such  tail  coverage  is 
available  in  existing  policies  (typically, 
at  not  more  than  50  percent  of  the 
annual  premium  cost  for  the  cancelled 
or  unrenewed  policy].  EPA  solicits 
comments  from  interested  parties  on  the 
problem  of  insurance-related  coverage 
gaps  and  suggestions  for  other  options 
that  might  alleviate  the  problem. 

3.  Availability.  The  Agency 
recognizes  that  insurance  will  generally 
be  the  "mechanism  of  choice"  for  those 
owners  or  operators  who  cannot  satisfy 
these  financial  responsibility 
requirements  by  passing  a  financial  test 
of  self-insurance  or  by  obtaining  a 
guarantee  or  indenmity  agreement.  For 
owners  or  operators,  insurance  has  two 
major  advantages  over  such 
mechanisms  as  letters  of  credit  or  surety 
bonds.  First,  insurance  will  be 
considerably  less  expensive  than  letters 
of  credit  or  surety  bonds  for  almost  all 
owners  or  operators.  For  example,  the 
fee  for  a  surety  bond  or  letter  of  credit  is 
typically  one  to  two  percent  of  principal. 
Thus,  an  UST  owner  or  operator  would 
have  to  pay  $10.000-$20,000  for  a  surety 
bond  or  letter  of  credit  that  provides 
$1,000,000  of  coverage.  In  contrast, 
insurance  coverage  of  $1,000,000  for  an 
UST  would  likely  cost  only  $2,000  to 
$4,000,  depending  on  the  type  and 
condition  of  the  facility  and  the  UST, 
and  the  deductible  selected.  Second, 
insurance  provides  the  owner  or 


operator,  as  well  as  EPA  with  financial 
assurance  (i.e.,  insurers  pay  regardless 
of  the  owner's  or  operator's  ability  or 
willingness  to  pay),  while  surety  bonds 
and  letters  of  credit  provide  only  EPA 
with  financial  assurance. 

The  Agency  realizes  that  many  UST 
owners  and  operators  have  been 
unsuccessful  in  their  attempts  to  obtain 
pollution  liability  insurance  for  their 
USTs.  According  to  information 
gathered  by  the  Agency  in  meetings 
with  insurers  and  industry  associations 
for  UST  owners  and  operators  in  the 
retail  motor  fuel  marketing  industry 
sector,  most  jobbers,  independent  chain 
marketers,  and  convenience  store 
owners  generally  can  obtain  pollution 
liability  insurance  for  their  USTs. 
However,  the  following  categories  of 
owners  and  operators  in  the  retail  motor 
fuel  marketing  sector  have  had 
diflRculties  obtaining  pollution  liability 
insurance  for  their  USTs: 

•  Owners  of  USTs  that  do  not  meet 
underwriting  criteria,  particularly  those 
with  tanks  over  15  years  old  or  vrithout 
an  ongoing  inventory  control  program; 

•  Owners  of  chains  of  retail  outlets 
who  do  not  belong  to  a  trade 
association; 

•  Open  dealers  (persons  who  own 
and  operate  one  or  two  retail  outlets). 
EPA  estimates  that  open  dealers  own 
80,000  retail  outlets;  and 

•  Lessee  dealers  (also  called 
independent  dealers),  except  those  who 
are  included  as  named  insureds  on  the 
policies  obtained  by  their  owners. 

EPA  estimates  that  of  the  total 
number  of  approximately  190,000  retail 
motor  fuel  outlets,  owners  of  USTs  at 
90,000  of  these  outlets  are  not  currently 
insured  for  pollution  liabihty,  while  the 
owners  of  USTs  at  100.000  of  these 
outlets  are  likely  either  to  have 
insurance  or  to  have  the  financial 
capacity  to  pass  the  financial  test  of 
self-insurance  included  in  today's 
proposal. 

To  the  best  of  the  Agency's 
knowledge,  there  is  not  now  an  active 
market  for  pollution  liability  coverage 
for  petroleum-containing  USTs  in 
industries  other  than  retail  motor  fuel 
marketing.  The  Agency  is  uncertain  of 
the  extent  to  which  the  absence  of  such 
a  market  is  the  result  of  low  demand  for 
such  insurance  or  of  the  unwillingness 
of  insurers  to  cover  such  risks. 

The  Agency  believes  that  the  owners 
and  operators  of  petroleiim-ccntaining 
USTs  in  industries  other  than  retail 
motor  fuel  marketing  have  not  actively 
sought  to  obtain  all  of  these  types  of 
coverages  in  the  past.  Some  of  these 
owners  and  operators  may  have 
coverage  as  part  of  their  CGL  policies 


for  the  compensation  of  third  parties  for 
damages  arising  from  sudden  accidental 
releases.  The  Agency  does  not  believe 
that  most  owners  and  operators  of  USTs 
in  sectors  other  than  retail  motor  fuel 
marketing  currently  have  coverage  for 
corrective  action  (including  both  on-site 
and  off-site  cleanup)  or  for 
compensating  third  parties  for  damages 
arising  from  nonsudden  and  sudden 
accidental  releases. 

The  Agency  is  particularly  interested 
in  hearing  from  insurers  and  the 
regulated  community  with  regard  to 
both  the  cost  and  availabihty  of 
pollution  Uability  insurance  for  UST 
owners  and  operators,  specifically: 

(1)  For  what  classes  or  categories  of 
USTs  or  UST  owmers  and  operators  is 
the  insurance  coverage  required  by 
today's  proposal  not  generally 
available?  What  are  5je  reasons  for  the 
general  unavailability? 

(2)  How  are  premiums  for  pollution 
liability  insurance  affected  by  the 
nimiber  of  USTs  or  facilities  covered, 
the  size  of  deductibles,  the 
characteristics  of  USTs  or  facilities 
covered,  the  levels  of  coverage 
provided,  and  the  other  types  of 
coverages  (e.g.,  worker's  compensation, 
credit  card  theft,  etc.)  that  may  be 
included  in  the  entire  poHcy  package? 
This  information  will  aid  the  Agency  in 
evaluating  the  regulatory  impact  of 
these  regulations  and  in  further 
developing  suspension  of  enforcement 
procedures. 

/.  Surety  Bond  (§  280.99) 

1.  Features  of  Mechanism.  Surety 
bonds  guaranteeing  that  the  owner  or 
operator  will  perform  corrective  action 
and/or  compensate  third  parties,  also 
known  as  performance  bonds,  are  being 
proposed  in  $  280.99  as  a  financial 
assurance  mechanism.  Surety  bonds 
represent  agreements  between  three 
parties:  the  principal  (i.e.,  the  tank 
ov»mer  or  operator);  the  obligee,  the 
party  to  whom  the  principal  makes  a 
promise  for  completion  of  a  specific  act 
(i.e.,  the  Agency);  and  the  surety,  the 
party  that  assures  the  obligee  that  the 
principal  will  fulfill  his  promise  and,  if 
the  principal  fails,  that  the  surety  will 
fulfill  the  principal's  obligation  to  the 
obligee.  Thus,  a  surety  bond  guarantees 
that  if  the  owner  or  operator  fails  to 
perform  corrective  action  or  compensate 
third  parties  injured  by  a  release,  the 
surety  either  will  (1)  perform  the 
corrective  action  in  accordance  with  the 
corrective  action  regulations  or  pay  the 
third-party  liability  claims  or  (2)  fund 
the  standby  trust,  as  required  by  the 
Regional  Administrator,  up  to  the  level 
of  the  bond  sum.  There  are  two 
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guaranteed  levels  of  the  proposed 
performance  bond  or  "penal  sum":  the 
per-occurrence  limit  and  the  annual 
aggregate  limit. 

The  Agency  is  proposing  to  allow 
performance  surety  bonds  that  provide 
sureties  with  two  options:  (1)  to  perform 
for  the  principal  or  (2)  to  pay  the  cost 
necessary  to  fulfill  the  principal's 
obligation.  The  Agency  believes  that 
allowing  payment  bonds  in  addition  to 
performance  trands  would  be 
duplicative  and  provide  no  added 
benefit,  because  the  surety  can  choose 
to  exercise  the  payment  option  of  the 
performance  bond,  which  is  equivalent 
to  fulfilling  the  surety's  obligation  under 
a  payment  bond. 

To  satisfy  the  requirements  in  today's 
proposal,  if  an  owmer  or  operator 
chooses  to  establish  a  surety  bond  to 
provide  financial  assurance,  he  must  use 
the  language  provided  in  §  280.99(b). 
The  standard  language  requirement 
relieves  sureties  of  the  burden  of 
developing  the  language  of  acceptable 
surety  bonds  and  allows  all  parties 
(EPA,  State  regulators,  owners  and 
operators,  and  sureties]  to  determine 
quickly  whether  particular  instruments 
satisfy  the  regulatory  requirements.  The 
Agency  solicits  conunents  on  the 
specific  proposed  language  of  the  bond. 

The  Agency  has  developed 
procedures,  proposed  in  S  280.108,  for 
drawing  on  third-party  Hnancial 
assurance  mechanisms,  including  surety 
bonds.  Briefly,  for  corrective  action 
claims,  the  owner  or  operator  notifies 
the  Regional  Administrator  of  the 
release  and  submits  a  copy  of  the  surety 
bond.  If  the  owner  or  operator  fails  to 
undertake  the  corrective  action,  the 
Regional  Administrator  can  then  direct 
the  surety  to  fulfill  its  obligation  under 
the  bond,  that  is,  either  to  perform  the 
corrective  action  or  to  fund  the  standby 
trust  fund  to  cover  the  costs  of  the 
corrective  action.  Similarly,  for  third- 
party  claims,  the  Regional  Administrator 
must  be  notified  of  the  release  and  sent 
a  copy  of  the  surety  bond.  If  an  owner  or 
operator  fails  to  satisfy  a  third-party 
claim,  attorneys  representing  the 
claimant  and  the  principal  on  the  bond 
must  submit  a  signed  certification  of 
claim  to  the  Regional  Administrator,  or 
the  claimant  must  submit  a  copy  of  a 
final  court  decision,  as  provided  by 
§  280.106(a)(2)(i).  On  the  basis  of  the 
submission,  the  Regional  Administrator 
will  instruct  the  surety  to  perform  (i.e., 
pay  the  claim]  or  fund  the  standby  trust 
in  the  amount  of  the  claim.  See  Section 
III.R  of  this  preamble  for  further 
discussion  of  the  proposed  procedures 
for  drawing  on  the  financial  assurance 
mechanisms. 


2.  Applicability  to  UST  Requirements. 
The  surety  bond  is  one  of  the 
mechanisms  listed  in  section  9003(d)  of 
RGIA  as  a  mechanism  that  can  be  used 
to  demonstrate  financial  responsibility 
for  USTs.  In  addition,  various  programs 
administered  by  EPA  and  other  Federal 
agencies  allow  surety  bonds  to  be  used 
to  demonstrate  financial  responsibility. 
(See  "Federal  Financial  Responsibility 
Requirements  under  Federal 
Environmental  Laws.")  Such  programs 
provide  precedents  to  allow  both 
performance  and  pB3mient  bonds  to  be 
used  to  assure  that  a  specified  action 
will  be  taken  to  address  noncontingent 
events  (or  events  that  are  certain  to 
occur),  such  as  facility  closure,  and 
contingent  events  (or  events  that  may  or 
may  not  arise),  such  as  a  release  that 
requires  corrective  action  or  triggers 
third-party  liability  claims. 

The  Agency  allows  owners  and 
operators  of  hazardous  waste 
management  facilities  to  demonstrate 
financial  responsibility  for  closure  and 
post-closure  care  with  both  performance 
and  payment  bonds.  Under  the  Subtitle 
C  regulations,  a  performance  bond  can 
ba  used  to  assure  that  an  owner  or 
operator  of  a  facility  with  a  permit  will 
perform  closure  and/or  post-closure 
care  according  to  an  EPA-approved  plan 
(40  CFR  264.143(c),  264.145(c]).  The 
performance  bond  proposed  to  be 
allowed  for  UST  financial  responsibility 
is  similar  to  the  existing  Subtitle  C 
performance  bond.  The  Subtitle  C 
regulations  also  allow  payment  bonds  to 
be  used  by  owners  and  operators  of 
permitted  and  interim  status  facilities  to 
demonstrate  financial  responsibility  for 
closure  and  post-closure  care  (40  CFR 
284.143(b),  264.145(b),  265.143(b),  and 
285.145(b)).  Recently,  EPA  has  proposed 
to  allow  performance  bonds  to  be  used 
to  assure  the  costs  of  corrective  action 
at  hazardous  waste  management 
facilities  that  have  experienced  a 
release. 

In  addition  to  the  RCRA  Subtitle  C 
financial  responsibility  program,  EPA 
allows  owners  or  operators  of  Class  I 
hazardous  waste  injection  wells  to 
obtain  performance  bonds  to  assure  the 
costs  of  plugging  and  abandonment,  as 
required  under  the  Safe  Drinking  Water 
Act  (40  CFR  144.63).  The  Department  of 
the  Interior  allows,  under  the  authority 
of  the  Surface  Mining  Control  and 
Reclamation  Act,  owners  or  operators  of 
surface  coal  mining  operations  to  use 
performance  bonds  to  assure  the  costs 
of  completion  of  reclamation  of  surface 
mines  (30  CFR  800.12).  In  addition,  the 
Nuclear  Regulatory  Commission  has 
recently  issued  an  advance  notice  of 
proposed  rulemaking  requesting  public 


comment  on  various  issues,  including 
the  use  of  performance  bonds  to 
demonstrate  financial  responsibility  for 
the  costs  of  cleaning  up  radioactive 
materials  after  sudden  and  nonsudden 
accidental  or  unexpected  releases  from 
radioactive  materials  handling  facilities, 
spent  fuel  storage  facilities,  low-level 
radioactive  waste  land  disposal 
facilities,  and  facilities  related  to 
uranium  or  thorium  milling  (50  FR  23960, 
June  7, 1985). 

Although  these  programs  allow  the 
regulated  parties  to  use  performance 
bonds  to  demonstrate  financial 
responsibility,  surety  bonds  are  not  used 
generally.  The  Agency  solicits 
information  from  sureties  regarding 
whether  surety  bonds  are  likely  to  be 
available  to  owners  and  operators  of 
USTs  containing  petroleum. 

EPA  has  contacted  several  State 
insurance  commissions  to  determine 
how  States  would  view  a  surety  bond 
for  third-party  liability  coverage  imder 
the  State  insurance  laws  and  has  been 
informed  that  the  same  general 
principles  probably  would  apply  to 
surety  bonds  as  apply  to  guarantees  and 
indemnity  contracts,  as  discussed  in 
Sections  III.F  and  m.G  of  this  preamble. 
Although  the  issue  may  be  examined  on 
a  case-by-case  basis,  a  majority  of  the 
States  might  consider  it  necessary  for 
the  firm  providing  the  surety  bond  to 
qualify  as  an  insurer,  particularly  if  the 
firm  issuing  the  bond  was  not  related  to 
the  owner  or  operator  or  providing  the 
surety  bond  incident  to  its  business 
activities.  Two  factors  that  may  affect 
the  decision  are,  first  whether  a 
premium  is  charged,  and,  second, 
whether  the  surety  bond  would  be  made 
generally  available.  To  address  this 
issue,  the  proposed  rule  does  not  allow  a 
surety  bond  to  be  used  to  demonstrate 
financial  assurance  unless  the  Attorney 
Generals  in  the  States  in  which  the 
tanks  covered  by  the  bond  are  located 
certify  that  the  mechanism  is  valid  and 
enforceable.  See  §  280.93(a)(ii). 

3.  Availability.  The  Agency  is 
interested  in  receiving  comments  fi'om 
the  surety  industry  regarding  the 
availability  of  the  performance  bonds 
propxjsed  by  today's  rule.  In  particular, 
the  Agency  requests  comments  from 
surety  companies  on  their  willingness  to 
issue  performance  bonds  for  third-party 
liability  coverage  and  on  the  desirability 
of  adding  a  separate  payment  bond 
mechanism. 

4.  Qualifications  of  the  Surety 
Company.  To  be  acceptable  as  a  surety 
on  a  surety  bond  that  names  a  branch  or 
agency  of  the  Federal  government  as  the 
beneficiary,  sureties  must  comply  with 
the  law  and  regulations  of  the  Treasury 
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Department  (as  specified  in  Sections 
9304  and  9308  of  Title  31  of  the  United 
States  Code).  The  names  of  companies 
meeting  these  Treasury  requirements 
are  published  on  July  1  of  each  year  by 
the  Department  of  the  Treasury  in 
Circular  570;  Surety  Companies 
Acceptable  on  Federal  Bonds.  Today's 
proposed  rule  incorporates  this 
qualification  requirement.  This  proposed 
qualification  requirement  is  identical  to 
the  qualification  requirement  of  the 
Subtitle  C  rules. 

States  may  publish  their  own  Usts  of 
companies  that  are  acceptable  as 
sureties  on  bonds  naming  the  State  as 
beneficiary.  State  lists  may  include  the 
names  of  companies  listed  on  Treasury 
Circular  570  that  are  registered  to  do 
business  in  that  State  and  may  also 
include  the  names  of  companies  not  on 
the  Circular  570  list.  A  State  seeking 
approval  of  its  UST  program  under 
Section  9004  may  impose  stricter 
qualification  standards  than  the 
Department  of  Treasury's  standards. 
However,  sureties  that  are  not  listed  in 
Circular  570  are  not  qualified  to  issue 
bonds  naming  a  State  or  State  agency  as 
the  beneHciary  in  an  EPA-approved 
State  UST  program  because  the  State 
qualification  requirement  must  be  "no 
less  stringent"  than  the  Federal 
qualification  requirement. 

/.  Letter  of  Credit  (§  280. 100) 

1.  Features  of  Mechanism.  A  letter  of 
credit  is  a  financial  instrument  under 
which  an  issuing  institution  (the  issuer) 
undertakes  to  meet  a  monetary 
obligation  of  its  customer  (the  account 
party)  if  the  latter  fails  to  do  so. 
Payment  ordinarily  is  made  to  a 
predesignated  third  party,  or 
beneficiary,  who  initiates  payment  by 
making  a  claim  directly  on  the  issuing 
institution.  The  issuer,  in  return  for  a 
fee,  becomes  the  primary  obligor  and 
has  recourse  to  the  account  party  for 
reimbursement.  Thus,  a  letter  of  credit  is 
an  instrument  that  substitutes  the 
issuer's  superior  credit  for  the  account 
party's  credit,  thereby  facilitating  a 
transaction  between  the  account  party 
and  the  beneficiary. 

The  letter  of  credit  is  required  under 
the  proposed  rule  to  conform  to  the 
specific  language  prescribed  in 
S  280.100(b).  The  Agency  believes  that 
the  approach  of  stipulating  the  precise 
wording  is  both  necessary  and 
appropriate  to  ensure  that  any 
mechanism  used  by  owners  and 
operators  provides  adequate  financial 
assurance.  This  rationale  is  particularly 
true  of  the  letter  of  credit,  for  the 
Uniform  Commercial  Code  (UCC) 
explicitly  states  that  drafts  on  a  letter  of 
credit  may  not  be  valid  unless  the 


events  required  by  the  letter  have 
occurred  exactly  as  stipulated  in  the 
letter.  Therefore,  if  the  Agency  allowed 
different  formats  for  the  letter  of  credit, 
the  validity  of  the  letter  in  providing 
financial  assurance  could  be 
jeopardized  if  the  issuer  determines  that 
the  draft  is  not  valid  under  the  letter. 
The  Agency  requests  comments  and 
suggestions  regarding  the  wording  of  the 
required  letter  of  credit  form. 

2.  Applicability  to  UST  Requirements. 
Letters  of  credit  may  be  used  to  satisfy 
the  financial  responsibility  obligations 
of  the  owners  or  operators  of  hazardous 
waste  management  facihties  under 
RCRA  Subtitle  C  closure  and  post- 
closure  care  financial  responsibility 
regulations,  and  the  proposed  Subtitle  C 
financial  responsibility  regulations  for 
corrective  action  (51  FR  37854,  October 
24. 1986).  These  regulations  allow  an 
EPA  Regional  Administrator  to  draw  on 
the  letter  of  credit  if  the  owner  or 
operator  does  not  perform  final  closure, 
post-closure  care,  or  corrective  action  in 
accordance  with  EPA  regulations,  or  if, 
in  the  event  the  letter  of  credit  is 
cancelled,  the  owner  or  operator  cannot 
substitute  an  alternative  financial 
assurance  mechanism. 

Moreover,  existing  or  proposed 
financial  responsibility  regulations 
promulgated  by  the  Nuclear  Regulatory 
Commission  under  the  Price-Anderson 
Act,  Atomic  Energy  Act,  and  Nuclear 
Waste  Policy  Act  allow  owners  or 
operators  of  various  types  of  facihties  to 
demonstrate  financial  responsibility 
using  a  letter  of  credit.  For  example, 
owners  and  operators  of  nuclear 
reactors  may  use  letters  of  credit  to 
demonstrate  financial  responsibility  for 
secondary  coverage  to  pay  public 
liability  claims  in  the  event  that  claims 
exceed  the  level  of  primary  coverage  (10 
CFR  140.21).  This  use  of  letters  of  credit 
to  cover  contingent  liabilities  serves  as 
a  precedent  for  using  letters  of  credit  to 
cover  potential  corrective  action  costs 
and  third-party  liability  claims  arising 
from  releases  from  underground  storage 
tanks. 

For  use  as  financial  assurance 
instruments  for  USTs,  letters  of  credit 
are  well  suited  to  maintaining  evidence 
of  financial  responsibility  for  corrective 
action.  If  an  oMmer  or  operator  failed  to 
perform  corrective  action  in  accordance 
with  Federal  or  State  regulations,  EPA 
could  draw  on  the  letter  of  credit  and 
use  the  money  to  perform  corrective 
action.  The  letter  of  credit  is  a  less 
desirable  mechanism  for  coverage  of 
third-party  liability  claims,  since  this 
use  of  letters  of  credit  places  EPA  in  the 
position  of  collecting  and  distributing 
money  provided  by  the  issuing 


institution.  However,  this  concern  is 
addressed  in  the  provisions  under 
S  280.108  (see  preamble  Section  UI.R)  for 
drawing  on  the  financial  instruments. 

As  discussed  in  Section  III.D  of  this 
preamble,  the  proposed  rule  requires  a 
letter  of  credit  to  be  certified  by  the 
appropriate  Attorney  General  that  it  is 
valid  and  enforceable  in  a  particular 
State. 

The  Agency  requests  comments  and 
suggestions  regarding  use  of  the  letter  of 
credit  as  an  UST  financial  assurance 
mechanism. 

3.  Availability.  Because  the  issuance 
of  letters  of  credit  is  based  on  the 
creditworthiness  of  the  customer,  banks 
will  provide  letters  of  credit  only  for 
firms  that  they  believe  will  be  able  to 
pay  for  corrective  action  or  third-party 
claims  and  that  have  adequate  assets 
that  could  be  seized  if  the  firm's 
performance  under  the  letter  of  credit  is 
not  satisfactory.  Smaller  UST  owning 
firms  may  be  required  to  post  collateral 
in  excess  of  100  percent  of  the  value  of 
the  letter  of  credit  in  order  to  receive  a 
letter  of  credit.  Therefore,  letters  of 
credit  generally  will  be  available  only  to 
firms  with  the  ability  to  meet  large 
financial  obligations  and  with  strong 
customer  relationships  with  the  issuing 
institution.  The  Agency  requests 
comments  on  the  availability  and  costs 
of  letters  of  credit  for  owners  or 
operators  of  underground  storage  tanks 
containing  petroleum. 

4.  Lines  of  Credit.  The  Agency 
considered  allowing  lines  of  credit  as 
well  as  letters  of  credit  as  financial 
assurance  mechanisms.  A  line  of  credit 
is  an  arrangement  in  which  a  bank 
agrees  to  lend,  at  its  discretion,  funds 
required  by  the  borrower  for  a  fixed 
time  period.  The  borrower  may  draw  on 
the  line  of  credit  at  any  time  during  the 
period,  thus  ensuring  the  borrower's 
access  to  liquidity  for  that  period. 

Lines  of  credit  are  not  allowed  for 
RCRA  Subtitle  C  financial  assurance  for 
closure,  post-closure  care,  or  liability 
coverage.  However,  lines  of  credit  are 
used  interchangeably  with  letters  of 
credit  as  financial  assurance 
mechanisms  for  some  purposes  under 
financial  responsibility  programs  of  the 
Nuclear  Regulatory  Commission  (see. 
for  example,  10  CFR  140.21). 

The  Agency  has  decided  against 
proposing  lines  of  credit  as  allowable 
financial  assurance  mechanisms, 
because  lines  of  credit  may  not  provide 
adequate  fmancial  assurance.  As 
opposed  to  letters  of  credit,  which 
represent  an  unconditional  substitution 
of  the  issuer's  credit  for  the  credit  of  the 
customer,  lines  of  credit  represent 
commitments  to  disburse  to  the 
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borrower  ai  hi"-  request  funds  up  to  a 
specified  anu'mii.  Although  lines  of 
credit  usually  provide  a  guarantee  of 
liquidity  to  a  borrower  for  a  specific 
time  period,  they  may  not  be  funded  if 
the  credit  standing  of  the  borrower  has 
changed  when  funds  are  requested. 
Thus,  the  assurance  a  line  of  credit 
provides  is  conditional. 

The  Agency  requests  comments  and 
suggestions  regarding  its  decision  not  to 
include  lines  of  credit  among  allowable 
mechanisms  for  UST  financial 
responsibility. 

5.  Qualifications  of  Issuing  Institution. 
The  Agency  proposes  to  require  that  an 
issuing  institution  have  the  authority  to 
issue  letters  of  credit  and  that  its  letter- 
of-credit  operations  be  regulated  and 
examined  by  a  Federal  or  State  agency. 
This  provision  is  identical  to  the 
requirements  for  letter-of-credit  issuers 
for  closure,  post-closure  care,  and 
corrective  action  under  RCRA  Subtitle  C 
regulations. 

The  qualification  provision  should 
provide  adequate  assurance  of  the 
solvency  of  issuers,  but  a  stronger 
approach  may  be  advisable.  A  recent 
Supreme  Court  decision  found  that 
letters  of  credit  generally  are  not 
covered  by  State  or  Federal  deposit 
insurance  [FDIC  v.  Philadelphia  Gear 
Corp..  54  U.S.L.W.  4525  (U.S.),  May  27, 
1986).  Therefore,  if  the  bank  issuing  a 
letter  of  credit  becomes  insolvent,  the 
letter  of  credit  may  be  unusable.  To 
mitigate  this  potential  problem,  EPA 
could  require  that  letters  of  credit  be 
confirmed  by  a  second  issuer,  who  is 
usually  chosen  by  the  beneficiary. 
Under  a  confirmed  letter  of  credit,  the 
second  issuer  agrees  to  meet  the 
obligation  of  the  letter  of  credit  if  the 
issuing  institution  fails  to  do  so. 
Although  obtaining  a  confirmed  letter  of 
credit  should  not  double  the  cost,  the 
total  expense  to  the  owner  or  operator 
of  a  confirmed  instrument  will  be  higher. 
The  Agency  requests  comments  and 
suggestions  on  this  issue. 

K.  Use  of  State-Required  Mechanism 
(§280.101) 

A  number  of  States  have  adopted,  or 
may  in  the  future  adopt,  regulations  that 
require  UST  owners  or  operators  to 
demonstrate  financial  responsibility  for 
taking  corrective  action  and/or 
compensating  third  parties  for  bodily 
injury  or  property  damage.  Like  the 
Federal  regulations,  many  of  these  State 
regulations  may  require  owners  or 
operators  to  use  specific  financial 
mechanisms  for  these  purposes. 

The  Agency  recognizes  that  for  States 
that  do  not  plan  to  seek  or  have  not  yet 
obtained  UST  regulatory  program 
approval,  differences  between  State  and 


Federal  financial  responsibility 
requirements  might  result  in  duplication 
and  unnecessary  costs  to  owners  and 
operators.  In  those  States  that  receive 
authorization  to  operate  an  UST 
program  in  lieu  of  the  Federal  program, 
there  will  be  no  duplication  since  only 
the  State's  requirements  would  apply. 
However,  in  those  States  that  have  not 
obtained  Federal  authorization,  the 
owners  or  operators  would  be  subject  to 
Federal  UST  regulations  and  also  to  any 
State  UST  regulations  that  are  in  e^ect. 
To  avoid  unnecessary  dupUcation  and 
costs,  the  Agency  is  proposing,  in 
§  280.101,  to  allow  owners  or  operators 
to  use  State-required  mechanisms  to 
meet  the  Federal  financial  responsibility 
requirements  if  the  EPA  Regional 
Administrator  has  determined  that  such 
mechanisms  provide  assurances  that  are 
at  least  equivalent  to  those  of 
mechanisms  specified  in  the  Federal 
requirements. 

"Use  of  State-required  mechanisms" 
means  that  the  owner  or  operator  may 
use  a  State-required  mechanism  if  the 
underground  storage  tank  is  located  in  a 
State  that  requires  owners  or  operators 
of  underground  storage  tanks  to 
demonstrate  financial  responsibility  for 
taking  corrective  action  and/or 
compensating  third  parties  for  bodily 
injury  and  property  damage.  Allowing 
an  approved  State-required  mechanism 
to  qualify  as  a  Federal  mechanism  will 
avoid  duplication  and  imnecessary  cost 
to  UST  owners  and  operators,  while  still 
providing  adequate  assurance  of 
financial  responsibility.  As  is  allowed 
under  Subtitle  C  financial  responsibility 
regulations,  the  Regional  Administrator 
may  approve  a  State-required 
mechanism  that  is  not  otherwise 
specified  under  the  Federal  regulations 
if  the  mechanism  provides  a  level  of 
financial  assurance  at  least  equal  to  that 
provided  under  the  Federal  mechanisms. 
The  use  of  a  State-required  mechanism 
would  be  subject  to  EPA  enforcement, 
as  part  of  the  Federal  program. 

If  an  owner  or  operator  wishes  to  use 
a  State-required  mechanism  instead  of 
the  mechanisms  allowed  under  the 
Federal  regulations,  the  Regional 
Administrator  must  determine  whether 
the  State  mechanism  is  at  least 
equivalent  to  the  mechanisms  required 
under  the  Federal  program.  EPA  is 
proposing  to  allow  a  State,  any  owner  or 
operator,  or  any  other  interested  party 
to  petition  the  Regional  Administrator  to 
determine  that  any  or  all  of  the  State's 
mechanisms  are  acceptable  tmder  the 
Federal  program.  The  petition  could  be 
made  on  behalf  of  all  of  the  UST  owners 
and  operators  in  the  State,  so  that  the 
Regional  Administrator's  acceptance  of 
the  State-required  mechanism  would 


then  allow  au  oi  me  UST  owners  and 
operators  in  the  State  to  meet  Federal 
requirements  by  using  the  State-required 
mechanism.  The  petitioner  would  submit 
to  the  Regional  Administrator  a  copy  of 
the  appropriate  State  statutory  and 
regulatory  requirements  and  a 
discussion  of  the  amount  of  funds  for 
taking  corrective  action  and/ or 
compensating  third  parties  for  bodily 
injury  or  property  damage  that  may  be 
assured  by  the  mechanism  or  set  of 
mechanisms  for  which  the  petitioner 
seeks  approval. 

The  Regional  Administrator  will 
evaluate  the  equivalency  of  the  State 
mechanism  principally  in  terms  of  (1) 
certainty  that  ftmds  will  be  available  for 
the  required  corrective  action  activities 
and  third-party  compensation  costs,  (2) 
the  amount  of  ftmds  that  will  be  made 
available,  and  (3)  the  types  of  costs 
covered  by  the  funds.  Of  key  importance 
in  judging  the  certainty  of  coverage  is 
the  protection  of  the  funds  against 
claims  of  creditors,  the  initial 
qualifications  of  financial  institutions 
that  will  provide  the  mechanisms,  and 
provisions  required  for  future 
contingencies,  including  bankruptcy, 
cancellation,  or  changing  mechanisms. 
With  respect  to  amount  of  financial 
assurance,  both  the  total  amount  of 
funds  assured  as  well  as  the  amount 
assured  at  different  points  in  time  are 
crucial  to  the  equivalency 
determination.  If  the  amount  of  coverage 
provided  by  the  State  mechanism  is  less 
than  that  required  by  EPA,  the  owner  or 
operator  must  establish  additional 
financial  assurance  for  the  remaining 
amount,  through  any  of  the  means 
allowed  in  the  Federal  regulation.  If  the 
types  of  occurrences  or  costs  covered  by 
the  State  mechanism  do  not  include  the 
types  of  occurrences  or  costs  covered 
under  the  Federal  requirements,  the 
owner  or  operator  must  establish 
separate  financial  assurance  for  the 
types  of  occurrences  or  costs  not 
covered  by  the  State-required 
mechanism. 

The  proposed  rule  states  that,  pending 
a  determination  by  the  Regional 
Administrator,  an  ovvTier  or  operator 
covered  by  a  State-required  mechanism 
for  which  a  petition  has  been  submitted 
will  be  deemed  in  compliance  with 
Subpart  I  for  the  amount  and  types  of 
costs  covered  by  the  mechanism.  The 
Agency  requests  comment  on  the 
desirability  of  this  provision,  which  is 
based  on  S  264.149  of  the  financial 
responsibility  rules  under  the  Subtitle  C. 
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L.  State  Fund  or  Other  ;>iaie  /assurance 
(§2aai02) 

A  condition  of  State  program  approval 
under  Subsection  90O4(aMe)  of  RCRA  is 
that  the  State  promulgate  requirements 
for  "maintaining  evidence  of  financial 
responsibility."  Subsection  9004{c)tl) 
authorizes  the  use  of  "corrective  action 
and  compensation  programs 
administered  by  State  or  local  agencies 
or  departments"  as  mechanisms  to 
provide  evidence  of  financial 
responsibility  in  State  programs.  In 
S  280.102  of  today's  proposal.  EPA  is 
authorizing  the  use  of  such  corrective 
action  and  compensation  programs 
(referred  to  as  "State  funds  or  other 
State  assurances")  to  demonstrate 
financial  responsibility,  even  for  USTs 
in  States  that  do  not  have  State  UST 
program  approval  or  in  States  that  have 
not  applied  for  such  approval. 

In  light  of  the  Agencies  philosophy  of 
allowing  all  reasonable  methods  of 
demonstrating  evidence  of  financial 
responsibility  for  corrective  action  and 
compensating  third  parties,  EPA  will 
review  and  approve  State  funds  or  other 
State  assurances  that  provide  assurance 
at  least  equivalent  to  that  provided 
through  other  allowable  mechanisms. 

The  Agency  is  aware  that  there  are 
many  possible  approaches  that  can  be 
used  by  States  to  design  financial 
responsibility  programs  for  corrective 
action  and  third-party  compensation. 
Many  States  have  funds  that  can  be 
used  to  clean  up  petroleum  product 
releases.  Revenue  sources  for  these 
State  funds  include  fees  (e.g.,  on  tanks), 
taxes  (e.g.,  on  gasoline  sales  or  imported 
petroleum),  Hnes,  penalties,  and/or 
legislative  appropriabons.  Some  existing 
State  funds  are  modeled  after  the 
Federal  Hazardous  Substance  Response 
Trust  Fund  (or  Superfund)  but  differ 
from  the  Superfund  in  that  they  can  be 
used  to  adcfa-ess  petroleum  releases  in 
addition  to  hazardous  substance 
releases.  Other  State  funds  were  created 
solely  to  address  petroleum  releases. 

A  State  also  may  wish  to  sponsor 
insurance-type  corrective  action  and 
third-party  compensation  programs  (Le., 
programs  that  allow  owners  or 
operators  who  cannot  purchase 
insurance  from  private  providers  to 
purchase  it  &om  the  State).  A  State 
might  choose  to  provide  State  funds  for 
UST  Hnaiu^ial  responsibiUty  for  only  a 
certain  class  or  classes  of  UST  facilities 
in  the  State  or  for  certain  types  of  coats 
(e.g.,  corrective  action,  compensation  of 
third  parties,  emergency  cleanups). 
Some  States  have  funds — for  example 
Florida's  Inland  Protection  Pand  and 
Maine's  Groundwater  Oil  Cleanup 
Fund — that  are  expbdtly  authorized  by 


State  statute  to  be  used  for  cleanup  of 
contamination  caused  by  underground 
storage  tanks.  Thus,  existing  State  funds 
vary  in  their  relative  ability  to  be  used 
to  demonstrate  financial  responsibility 
for  corrective  action  and  third-party 
compensation  at  petroleum  USTs. 

EPA  is  proposing  today  to  require  that 
the  person  within  the  State  government 
who  is  designated  to  authorize  State 
fund  expenditures  or  to  administer  the 
UST  financial  responsibihty  program 
describe,  in  a  letter  to  the  Regional 
Administrator,  the  types  of  coverage  to 
be  provided  (Le.,  corrective  action, 
compensation  of  third  parties,  or  both) 
and  the  level  of  coverage  to  be  provided. 
The  letter  must  describe  the  class  of 
tanks  covered  (e.g.,  based  on  si7.e.  age, 
industry). 

The  Regional  Administrator  may 
require  the  State  to  submit  additional 
information.  A  State  official,  rather  than 
an  individual  owner  or  operator,  must 
submit  a  letter  to  EPA  on  behalf  of  the 
owners  or  operators  to  be  covered  by 
the  State  assurance.  Because  a  State 
fund  or  other  assurance  may  be 
designed  to  cover  certain  class  or 
classes  of  UST  facilities  in  a  State  or 
only  certain  types  of  costs,  EPA  wants 
the  State  to  interpret  the  laws  and  other 
documents  establishing  the  mechanism 
and  to  specify  what  is  covered. 

The  Regional  Administrator  will 
evaluate  the  equivalency  of  State  funds 
or  other  State  assurances  principally  in 
terms  of  (1)  certainty  that  funds  will  be 
available  for  taking  corrective  action 
and/or  compensating  third  parties  (2) 
the  amount  of  funds  that  will  be  made 
available  and  (3)  the  types  of  costs 
covered.  The  certainty  that  funds  will  be 
available  under  a  State  fund  or  other 
State  assurance  must  be  at  least 
equivalent  to  the  certainty  that  funds 
will  be  available  under  other  allowable 
mechanisms.  If  the  amount  or  types  of 
costs  covered  by  a  State  Fxrnd  or  other 
State  assurance  are  not  as  inclusive  as 
the  coverage  required  by  §  280.92,  other 
allowable  mechanisms  must  be  used  to 
cover  the  amounts  or  types  of  costs  not 
covered  by  the  State  fund  or  other  State 
assurance. 

The  proposed  rule  states  that,  pending 
a  determination  by  the  Regional 
Administrator,  an  owner  ch*  operator 
covered  by  a  State  fund  or  other  State 
assurance  for  which  a  petition  has  been 
submitted  will  be  deemed  in  compliance 
with  Subpart  I  for  the  amount  and  types 
of  costs  covered  by  the  mechanism.  This 
provision  is  based  on  §  264.150  for 
fmandal  responsibility  under  the 
Subtitle  C  rules.  The  Agency  requests 
comment  on  the  desirability  of  this 
provision. 


Section  280.102(d)  of  the  proposed  rule 
requires  that  within  80  days  after  a  State 
fund  or  other  State  assurance  is 
determined  by  EPA  to  be  an  acceptable 
mechanism,  the  State  must  provide  to 
each  owner  or  operator  for  which  it  is 
assuming  financial  responsibility  a  letter 
or  certificate  describing  the  nature  of  the 
State's  assumption  of  responsibility.  The 
letter  or  certificate  from  the  State  must 
include,  or  have  attached  to  it,  the 
following  information:  the  facility's 
name  and  address  and  the  amount  of 
funds  for  corrective  action  and/or  for 
compensating  third  parties  that  is 
assiu-ed  by  the  State.  As  required  by 
S  280.107(b)(5),  the  owner  or  operator 
must  maintain  this  letter  or  certificate 
on  file  as  proof  of  financial 
responsibility.  In  addition,  in  the  event  a 
State  becomes  aware  that  its  EPA- 
approved  fund  or  other  State  assurance 
will  not  be  able  to  provide  financial 
assurance  to  the  owners  and  operators 
to  whom  it  applied,  the  person  within 
the  State  government  who  is  designated 
to  authorize  State  fund  expenditures  or 
to  administer  the  financial  responsibihty 
program  must  notify  the  Regional 
Administrator  of  such  incapacity.  See 
8  280.110(d). 

Although  not  included  in  today's 
proposal,  except  to  the  extent  that  they 
may  qualify  as  State-required 
mechanisms,  local  funds  and  other  local 
government  assurances  might  be 
established  to  demonstrate  financial 
responsibility.  The  criteria  by  which  the 
Regional  Administrator  might  evaluate  a 
local  assurance  could  be  the  same  as 
that  used  for  evaluating  State 
assurances.  The  Agency  recognizes  that 
it  may  be  desirable  to  differentiate 
between  the  requirements  for  State 
funds  and  those  for  local  funds.  For  this 
reason,  the  Agency  requests  conunents 
and  any  further  information  on  topics 
related  to  local  funds.  For  example: 

•  Do  any  local  funds  exist  currently? 
If  so,  what  types  of  costs  do  they  cover? 

•  Would  the  proposed  regulations 
encourage  the  formation  of  any  local 
funds? 

•  What  criteria  should  be  used  to 
evaluate  their  acceptability  under  the 
Federal  program? 

M.  Standby  Trust  Fund  (§  280.103) 

1.  Features  of  Mechanism.  Under 
§  280.103  of  the  proposed  rule  the 
standby  trust  fund  is  the  depository 
mechanism  that  must  be  established 
when  an  owner  or  operator  obtains  one 
of  the  following  financial  assurance 
instruments:  guarantee,  indemnity 
contract,  surety  bond,  or  letter  of  credit. 
Funds  drawn  under  any  of  the 
instruments  listed,  pursuant  to  the 


12818 Federal  Register  /  Vol.  52,  No.  74  /  Friday.  April  17,  1987  /  Proposed  Rules 


Regional  Administrator's  instruction, 
must  be  deposited  directly  into  the 
standby  trust  fund  by  the  institution 
making  the  payment.  The  Agency  is 
proposing  this  requirement  because, 
without  such  a  depository  mechanism, 
any  funds  drawm  under  those 
instruments  that  are  payable  to  the 
Regional  Administrator  would  have  to 
be  paid  into  the  U.S.  Treasury  and  could 
not  be  used  specifically  to  pay  for  the 
UST  corrective  action  or  third-party 
liability  claims  for  which  the  funds  were 
intended  (see  31  U.S.C.  3302).  A  standby 
trust  fund  must  be  established  when  the 
instnunent  is  established  so  that  it  will 
be  ready  to  accept  full  payment  if  the 
instrument  is  cancelled  and  the  owner 
or  operator  has  not  obtained  alternate 
assurance. 

The  rule  proposes  that  the  trustee 
must  have  the  authority  to  act  as  a 
trustee  and  its  trust  operations  must  be 
regulated  and  examined  by  a  Federal  or 
State  agency.  This  proposed  trustee 
qualification  requirement  is  the  same  as 
the  trustee  qualification  requirement 
under  the  Subtitle  C  regulations.  If  the 
trust  operations  are  not  regulated  and 
examined  by  a  Federal  agency,  the  trust 
operations  must  be  regulated  and 
examined  by  a  State  agency  in  each 
State  in  which  a  standby  trust  fund  is 
established  under  this  Subpart. 

While  the  standby  trust  fund  must  be 
established  at  the  same  time  the  owner 
or  operator  obtains  one  of  the 
mechanisms  listed  above,  it  will  not  be 
funded  unless  or  until  the  Regional 
Administrator  determines  that  the 
failure  of  the  owner  or  operator  to  take 
corrective  action  and/or  compensate 
third  parties  has  triggered  payment  or 
performance  under  one  of  the 
mechanisms.  (See  section  ni.R  of  this 
preamble  and  proposed  S  280.108.] 

The  wording  of  the  standby  trust 
agreement  must  be  identical  to  the 
wording  provided  by  §  280.103(b). 
Requiring  specific  wording  in  the 
agreement  minimizes  the  administrative 
burden  on  the  Regional  Administrator 
by  eliminating  case-by-case  review  of 
standby  trust  agreements  and  provides 
owners  and  operators  with  the 
assurance  that  the  agreements  as 
worded  will  satisfy  the  regulatory 
requirements.  The  agreement  specified 
by  S  280.103(b)  also  describes 
requirements  that  the  trustee  of  a 
standby  trust  must  fulfill.  For  example, 
the  agreement  (1)  describes  the 
parameters  within  which  the  trustee 
may  manage  or  invest  the  funds  in  the 
standby  trust  by  referring  to  a  "prudent 
person"  standard  and  the  types  of 
accounts  in  which  trust  funds  can  be 
held;  (2)  Hsts  the  expressed  powers  and 


discretions  conferred  upon  the  trustee, 
such  as  to  sell  or  otherwise  dispose  of 
trust  property;  (3)  requires  that  the 
standby  trust  shall  be  irrevocable;  and 
(4)  provides  that  the  trustee  is  immune 
from  incurring  personal  liability  for 
actions  taken  to  administer  the  fund.  If 
the  trustee  is  subject  to  a  personal 
liability  claim  related  to  his  actions  as 
trustee,  the  trustee  shall  be  indemnified 
by  the  grantor.  The  Agency  solicits 
comments  on  the  wording  of  the  standby 
trust  agreement  proposed  by  today's 
rule. 

Under  the  proposal,  the  Regional 
Administrator  will  instruct  the  trustee  to 
refund  the  balance  of  the  standby  trust 
to  the  owner  or  operator  when  the 
Regional  Administrator  determines  that 
no  additional  corrective  action  costs  or 
third-party  liability  claims  will  occur 
with  respect  to  the  release  for  which  the 
funds  were  deposited  initially.  The 
Agency  may  consider  the  following 
factors  when  making  this  determination: 
Whether  closure  and,  if  required, 
corrective  action  have  been  completed 
as  required  by  Subpart  F  of  Part  280; 
whether  all  known  third-party  liabiUty 
claims  have  been  settled  or  adjudicated 
and  satisfied;  and  whether  additional 
third-party  claims  are  likely  to  arise. 
The  Agency  requests  suggestions  of 
other  factors  that  the  Regional 
Administrator  should  consider  in 
determining  whether  additional  costs 
will  arise  as  a  result  of  a  release 
covered  by  a  standby  trust  fund. 

2.  Applicability  to  UST  Requirements. 
The  Subtitle  I  standby  trust  fund 
requirements  and  required  wording  of 
the  agreement  are  similar  to  the  standby 
trust  fund  requirements  of  the  Subtitle  C 
closure  and  post-closure  care 
regulations.  The  Subtitle  C  regulations 
require  that  a  standby  trust  fund  be 
established  when  an  owner  or  operator 
obtains  a  surety  bond  or  a  letter  of 
credit.  The  wording  of  the  Subtitle  I 
standby  trust  fund  agreement  is 
generally  consistent  with  the  wording  of 
the  Subtitle  C  trust  agreement  in  40  CFR 
264.151(a). 

3.  Timing.  The  standby  trusts 
established  for  UST  financial 
responsibility  are  less  likely  to  be 
funded  than  the  standby  trust  funds 
used  for  financial  responsibility  of 
closure  and  post-closure  care  at  RCRA 
Subtitle  C  facilities.  This  difference 
arises  because  it  is  not  certain  that  a 
UST  release  will  occur,  whereas  closure 
is  required  at  all  RCRA  treatment, 
storage,  and  disposal  facilities  (and 

fiost-closure  care  at  all  land  disposal 
acilities).  The  Agency  therefore 
considered  allowing  standby  trust  funds 
under  the  Subtitle  I  program  to  be 


establishea  at  me  time  they  were 
needed  as  a  depository  for  payments 
from  a  guarantor,  indemnitor,  surety,  or 
bank.  However,  this  option  was  rejected 
because  the  Agency  believes  that  the 
immediate  availability  of  the  depository 
mechanism,  if  and  when  needed,  is  not 
certain. 

The  Agency  also  considered  the  costs 
related  to  establishing  and  maintaining 
a  standby  trust  fund.  The  primary  costs 
are  the  costs  of  managing  the  funds; 
other  relatively  minor  costs  include  the 
administrative  fee  charged  to  establish 
the  trust  fund  and  fixed  fees  for  simply 
maintaining  the  account.  Because  the 
costs  of  establishing  a  standby  trust  at 
the  time  the  instrument  is  established 
will  be  minimal,  since  there  will  be  no 
funds  in  the  trust,  the  Agency  does  not 
believe  that  the  requirement  to  establish 
the  standby  trust  fund  at  the  time  the 
instnanent  is  established  will  be 
partioularly  burdensome  to  UST  owners 
or  operators. 

N.  Substitution  of  Financial  Assurance 
Mechanisms  by  an  Owner  or  Operator 
(§2aai04) 

An  owner  or  operator  may  substitute 
alternate  financial  assurance  as 
specified  in  {  280.104  of  today's  rule, 
provided  that  at  all  times  he  maintains 
an  effective  financial  assurance 
mechanism  or  combination  of 
mechanisms  that  satisfy  the 
requirements  of  this  subpart.  After 
obtaining  alternate  financial  assurance, 
an  owner  or  operator  may  cancel  a 
financial  assurance  mechanism  by 
providing  notice  to  the  provider  of 
financial  assurance.  Continuous 
coverage  is  necessary  for  ensuring  the 
availability  of  funds  at  all  times  for 
corrective  action  and  third-party 
liability  claims,  should  a  release  occur 
from  an  UST  containing  petroleum. 

The  Agency  is  not  proposing  to 
require  that  the  owner  or  operator 
receive  prior  written  consent  from  the 
Regional  Administrator  when 
substituting  alternate  financial 
assurance  mechanisms.  This  feature  is 
consistent  with  the  Agency's  general 
approach  in  hmiting  UST  reporting 
requirements  because  of  the  large 
numbers  of  owners  or  operators  subject 
to  these  requirements.  However,  the 
Agency  is  proposing  to  require  that 
owners  or  operators  have  proof  of 
continuous  financial  assurance  and 
maintain  evidence  of  any  substitutions. 
SpedHcally,  owners  and  operators  will 
be  required  to  maintain  records  of 
changes  in  financial  assurance 
mechanisms  one  year  beyond  the 
operating  life  of  the  facility.  In  addition 
the  Agency  is  proposing  to  require 
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reporting  by  the  owner  or  operator 
under  limited  circumstances,  as 
discussed  below,  including  failure  to 
obtain  alternate  coverage  upon 
incapacity  of,  or  cancellation  by,  the 
provider  of  assurance.  The  Agency 
requests  comments  on  whether  the 
requirements  to  maintain  proof  of 
substitutions  and  report  evidence  of 
Hnancial  responsibility  under  certain 
conditions  provide  adequate  safeguards 
against  owners  or  operators  cancelling  a 
financial  assurance  mechanism  before 
receiving  alternate  assurance. 

O.  Concelhtion  or  Nonrenewal  by  a 
Provider  of  Financial  Assurance 
(§280.105) 

In  §  280.105  of  today's  rule,  the 
Agency  is  proposing  cancellation 
provisions  applicable  to  all  mechanisms 
except  the  financial  test  of  self- 
insurance.  In  proposing  cancellation 
provisions,  the  Agency  wished  to  avoid 
the  situation  whereby  a  provider  of 
fmancial  assurance  cancels  a 
mechanism  because  a  release  from  an 
UST  has  been  identified,  thereby  leaving 
an  owner  or  operator  without  coverage 
when  it  is  most  needed.  Therefore, 
under  the  proposed  cancellation 
provisions,  a  provider  of  financial 
assurance  may  cancel,  refuse  to  renew, 
or  otherwise  terminate  an  instrument, 
only  if  the  provider  first  notifies  the 
owner  or  operator  at  least  120  days  in 
advance.  If  an  alternate  mechanism  is 
not  obtained  within  60  days  after  the 
notice  is  received,  the  owner  or  operator 
must  notify  the  Agency  of  such  failure 
and  submit  evidence  of  the  existing 
financial  responsibility,  the  name  and 
address  of  the  provider  of  financial 
assurance,  and  the  date  of  cancellation. 
An  owner  or  operator  will  be  out  of 
compliance  with  the  financial 
responsibility  requirements  if  be  does 
not  obtain  alternate  coverage  before  the 
cancellation  is  effective.  (Inability  to 
obtain  alternate  coverage  may  make  an 
owner  or  operator  eligible  for  a 
suspension  of  enforcement.) 

The  Agency  considered  an  alternative 
cancellation  procedure  that  would 
require  the  provider  of  financial 
assurance  to  notify  the  Agency  at  the 
same  time  that  it  notifies  the  owner  or 
operator  of  termination.  However,  the 
Agency  rejected  this  approach  because 
the  proposed  60-day  notice  provides 
adequate  time  for  the  Agency  to  respond 
to  the  pending  termination  as 
circumstances  require. 

In  cases  where  the  owner  or  operator 
obtains  an  alternate  mechanism  within 
60  days  after  receiving  a  notice  of 
cancellation,  requiring  notification 
would  increase  only  the  reporting 
burden,  not  the  degree  of  protection  of 


human  health  and  the  environment  By 
contrast,  if  an  owner  or  operator  does 
not  obtain  an  alternate  mechanism 
within  GO  days  by  his  notifying  EPA  will 
alert  the  Agency  to  the  possibility  that, 
in  another  60  days,  the  existing  financial 
assurance  mechanism  will  be 
terminated  and  therefore  unable  to 
provide  funds.  At  this  point,  the  Agency 
will  have  the  opportunity  to  inspect  the 
affected  tanks  to  determine  if  any 
releases  have  occurred.  By  making  this 
determination  before  the  existing 
mechanism  expires,  the  Agency  can 
then  assure  that  the  still  viable 
mechanism  may  be  drawn  upon  to 
provide  any  necessary  funds. 

Under  today's  proposal,  financial 
assurance  mechanisms  are  drawn  on 
only  if  the  Regional  Administrator 
determines  or  suspects  that  there  is  a 
release.  As  a  result,  corrective  action  or 
third-party  liability  claims  may  go 
unfunded  after  an  owner  or  operator 
receives  a  cancellation  notice.  For 
example,  if  an  owner  or  operator  fails  to 
obtain  alternate  assurance  after 
receiving  notification  that  his  bank 
intends  to  cancel  his  letter  of  credit  in 
120  days,  but  no  release  has  been 
detected  or  suspected,  the  Agency  may 
not  require  the  letter-of-credif  issuer  to 
fund  the  standby  trust.  If  after  120  days, 
however,  a  release  occurs  at  one  of  the 
facilities  lacking  coverage,  the  Agency 
may  not  be  able  to  obtain  from  the 
owner  or  operator  the  funds  necessary 
to  address  the  release. 

Requiring  that  funds  be  drawn  on  an 
existing  mechanism  in  the  event  that  an 
owner  or  operator  receives  a  notice  of 
cancellation  and  is  unable  to  provide 
alternate  assurance  regardless  of  the 
existence  of  a  release  could  avoid  this 
potential  for  unfunded  claims.  Under  the 
Subtitle  C  program  of  closure  and  post- 
closure  financial  responsibility,  the 
Agency  does  require  funding  of  the 
standby  trust  if  the  owner  or  operator 
receives  a  cancellation  notice  and  is 
unable  to  get  an  alternate  mechanism, 
partly  because  closure  and  post-closure 
costs  will  have  to  be  paid  for  all 
facihties  whereas  an  UST  release  may 
not  occur. 

The  Agency  nevertheless  rejected  this 
approach  for  UST  financial 
responsibility,  because  it  believes  that 
only  in  rare  circimistances  will  UST 
releases  be  discovered  after 
cancellation  of  a  mechanism,  thus 
necessitating  corrective  action  or 
compensation  whose  costs  the  owner  or 
operator  cannot  pay.  Therefore,  in  most 
cases,  an  automatic  drawing  of  funds  in 
the  event  the  owner  or  operator  receives 
■  cancellation  notice  and  is  unable  to 
obtain  alternate  assurance  will  be 


unnecessary.  In  addition,  drawing  funds 
unnecessarily  could  cause  financial 
hardship  to  small  firms  whose  coverage 
providers  will  seek  reimbursement  of 
the  drawn  funds  from  the  owner  or 
operator. 

However,  given  this  potential  for 
unfunded  corrective  action  and  liability 
claims,  the  Agency  invites  comments  on 
the  proposed  cancellation  procedures 
and  the  extent  to  which  they  ensure 
adequate  financial  protection. 
Conunents  are  requested  specifically  on 
the  following  issues:  (1)  Who  should 
notify  the  Regional  Administrator  whei 
assurance  is  cancelled  or  not  renewed 
or  an  owner  or  operator  fails  to  obtain 
alternate  assurance  after  receiving  a 
notice  of  termination?  (2)  Under  what 
circumstances  should  funds  be  drawn 
from  a  mechanism  if  an  owner  or 
operator  fails  to  obtain  alternate 
assurance?  (3)  What  amount  of  funds,  if 
any,  should  be  drawn  from  a  mechanism 
if  an  owner  or  operator  fails  to  obtain 
alternate  assurance  and  no  release  has 
been  detected  or  suspected?  (4)  What 
amount  of  funds,  if  any,  should  be 
drawn  from  a  mechanism  if  a  release 
has  been  detected  or  suspected?  (5) 
How  long  should  the  period  of 
cancellation  be? 

On  this  last  point,  the  Agency  has 
considered  requiring  providers  of 
financial  responsibility  instruments  to 
notify  owners  or  operators  180  days  in 
advance  of  their  intention  fo  cancel  or 
terminate  the  instnmient.  Under  such  a 
provision,  owners  and  operators  would 
have  60  days  from  the  time  they 
received  a  cancellation  notice  to  obtain 
alternate  assurance;  if  they  failed  to  do 
so,  they  would  have  to  notify  EPA  by 
day  60,  leaving  the  Agency  120  days 
before  cancellation  of  the  instrument  to 
draw  on  the  instrument,  if  necessary. 
This  120-day  period  during  which  EPA 
could  draw  on  the  mechanism  would, 
relative  to  the  120-day  cancellation 
provision  being  proposed,  allow  more 
time  for  EPA  or  the  implementing 
agency  to  inspect  the  UST  facility  to 
determine  if  a  release  had  occurred. 

P.  Reporting  by  0*mer  or  Operator 
(§280.106) 

Under  S  280.107  of  today's  proposed 
rule,  an  owner  or  operator  of  a  facility  is 
required  to  keep  evidence  of  financial 
responsibility  at  the  UST  site  or  his 
place  of  business.  Section  III.Q  of  this 
preamble  describes  the  nature  of  the 
records  that  the  owner  or  operator  must 
maintain.  In  addition  to  the 
recordkeeping  requirements,  an  owner 
or  operator  must  submit  the  appropriate 
documentation  of  curr«it  financial 
responsibility  to  the  Regional 
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Administrator  in  the  following 
circumstances: 

(1)  When  the  owner  or  operator 
notifies  the  Regional  Administrator  of 
the  existence  of  a  new  petroleum 
underground  storage  tank  under 

§  280.22: 

(2)  Within  30  days  after  the  owner  or 
operator  has  a  known  or  suspected 
release  from  a  petroleum  underground 
storage  tank  required  to  be  reported 
under  S  280.74: 

(3)  If  the  owner  or  operator  fails  to 
obtain  alternate  coverage  as  required  by 
this  subpart  within  30  days  after  the 
owner  or  operator  receives  notice  of: 

•  Commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.Code,  naming  a 
provider  of  financial  as  a  debtor. 

•  Suspension  or  revocation  of  the 
authority  of  a  provider  of  financial 
assurance  to  issue  a  financial  assurance 
mechanism, 

•  Failure  of  a  guarantor  or  indemnitor 
to  meet  the  requirements  of  the  financial 
test,  or 

•  Other  incapacity  of  a  provider  of 
financial  assurance; 

(4)  If  an  owner  or  operator  is  unable 
to  obtain  alternate  assurance  within  60 
days  after  receiving  a  notice  of 
termination  of  a  mechanism,  as  required 
by  S  280.105(b);  or 

(5)  If  the  owner  or  operator  using  the 
financial  test  fails  to  meet  the 
requirements  of  the  test,  as  required  by 
§280.94. 

In  addition,  the  Regional  Administrator 
has  the  authority  to  require  that  owners 
or  operators  submit  at  any  time 
documentation  of  financial  assurance  or 
other  relevant  information  such  as 
insurance  policies  or  financial 
statements. 

These  provisions  differ  substantially 
from  the  reporting  requirements  of 
RCRA  Subtitle  C  financial  responsibility 
requirements.  Under  Subpart  H  of  40 
CFR  Parts  264  and  265,  an  owner  or 
operator  must  submit  evidence  of 
financial  assurance  to  EPA  on  an 
ongoing  basis.  For  new  facilities,  an 
owner  or  operator  first  must  submit 
evidence  of  financial  assurance  at  least 
60  days  prior  to  the  initial  receipt  of 
hazardous  waste.  Evidence  of  financial 
responsibility  then  is  maintained  with 
the  Regional  Administrator  throughout 
the  operating  life  of  the  facility  and.  in 
the  case  of  financial  responsibility  for 
post-closure  care,  throughout  the  post- 
closure  care  period.  The  following 
events  could  trigger  the  submission  of 
such  evidence  during  the  period  of 
required  demonstration:  changes  in  cost 
estimates  associated  with  closure  and 
post-closure  care;  updated  coverage  to 


adjust  for  inflation;  annual  financial  test 
submissions;  and  substitution  of  a 
different  financial  assurance 
mechanism. 

The  Agency  considered  similar 
requirements  for  UST  financial 
responsibility  out  of  concern  that  not 
requiring  ongoing  reporting  of  financial 
assurance  could  jeopardize  the 
availability  of  fimds  for  corrective 
action  or  third-party  claims  when 
needed.  While  EPA  recognizes  that 
requiring  owners  and  operators  to 
submit  evidence  of  financial 
responsibility  may  improve  overall 
compliance,  the  Agency  believes  that 
there  are  a  number  of  reasons  why 
reporting  requirements  should  not  and 
need  not  be  so  stringent. 

First,  the  regulated  UST  community, 
measured  in  numbers  either  of  firms  or 
facilities,  is  very  large.  The  requirements 
of  today's  rule  will  apply  to  an 
estimated  1.4  million  USTs  located  at 
over  500,000  facilities.  Receiving  and 
processing  financial  assurance 
certifications  on  a  regular  basis  from  all 
UST  owners  or  operators  could  place 
overwhehning  administraUve  burdens 
on  Regional  offices  and  States. 

Second,  the  Agency  believes  that 
requiring  the  submission  of  financial 
responsibility  evidence  only  in  certain 
circumstances  is  reasonable  because 
other  types  of  notification  are  already 
required  at  these  times  under  the 
regulations  and  the  new  tank 
notification  requirements  under  section 
9002(a)  of  Subtitle  I.  Specifically,  the 
proposed  UST  technical  standards 
published  elsewhere  in  today's  Federal 
Register  require  operators  to  report 
releases  of  petroleum  to  the  Regional 
Administrator.  In  addition,  owners  or 
operators  who  bring  into  use  a  new  tank 
after  the  initial  notification  period  (i.e.. 
May  8. 1988)  must  notify  the  appropriate 
State  or  EPA  of  the  existence,  age,  size, 
type,  location,  and  uses  of  the  new  tank. 
Including  information  regarding 
financial  assurance  to  the  reports,  when 
they  are  submitted,  will  not  significantly 
add  to  their  cost. 

The  Agency  also  believes  that  the 
absence  of  regular  reporting  from  all 
UST  owners  or  operators  will  not 
necessarily  result  in  a  high  rate  of  non- 
compliance. To  increase  awareness  of 
and  compliance  with  the  UST  rules.  EPA 
is  preparing  an  extensive  public 
outreach  program  aimed  at  providing 
UST  owners  and  operators  with 
iitformation  on  all  UST  requirements, 
including  financial  responsibility,  before 
the  requirements  become  effective. 
Moreover,  many  UST  owners  and 
operators  are  already  obtaining 
insurance  to  limit  their  exposure  to 
future  liability  due  to  UST  releases.  (See 


Chapter  7  of  the  supporting  document  in 
the  docket  for  today's  proposal.)  In 
addition,  provisions  in  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1988  (SARA)  for  the  Leaking  UST 
Trust  Fund  and  suspension  of 
enforcement,  discussed  in  more  detail 
below,  create  further  incentives  for 
owners  or  operators  to  comply  with  the 
financial  responsibility  regiilations. 
Except  in  limited  situations,  the  Leaking 
UST  Trust  Fund  may  be  used  to  pay  for 
costs  in  excess  of  the  required  amount 
of  financial  responsibility  only  if  the 
owner  or  operator  has  maintained 
evidence  of  financial  responsibility. 
Furthermore,  in  cases  where  EPA  seeks 
to  recover  costs  for  an  Agency  response 
to  an  imminent  threat  to  public  health, 
full  costs  will  be  sought  from  an  owner 
or  operator  who  has  not  maintained 
financial  responsibiUty  (section 
9003(h)(ll)).  In  addition,  the 
enforcement  suspension  provisions 
create  incentives  for  owners  or 
operators  to  demonstrate  to  the  Agency 
that  they  have  attempted  to  comply  with 
the  financial  responsibility  regulations. 
Because  these  provisions  encourage 
compliance,  there  is  less  need  for  strict 
reporting  requirements. 

The  Agency  considered  other 
reporting  options  but  chose  not  to 
incorporate  them  into  the  proposed 
approach  at  the  current  time.  These  two 
options  were  among  those  considered: 

•  A  requirement  for  submitting  a 
certification  of  financial  responsibility. 
This  certification  would  require  that  the 
owner  or  operator  submit  to  the  Agency 
a  postcard  that  lists  the  facility(ies) 
where  USTs  are  located,  the  type  of 
financial  assurance  used,  the  issuer  of 
the  financial  assurance  mechanism,  and 
the  mechanism  number,  where 
appropriate. 

•  A  requirement  that  information  on 
specific  financial  assurance  mechanisms 
be  submitted  to  the  Agency. 
Submissions  would  include  more 
complete  information  on  the  mechanism, 
including  its  term  and  amount. 

These  options  would  entail  the 
reporting  of  financial  assurance  by  all 
owners  and  operators  for  all  their 
petroleum  underground  storage  tanks. 
Although  the  Agency  has  decided 
against  full  reporting  for  the  reasons 
discussed  above,  the  full  reporting 
options  do  have  distinct  advantages. 
First,  full  reporting  would  enable  the 
Agency  to  target  enforcement  efforts 
toward  owners  or  operators  who  fail  to 
submit  evidence  of  financial 
responsibility.  These  owners  or 
operators  may  also  be  out  of  compliance 
with  technical  standards  for  USTs 
contaiping  petroleum. 
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Second,  the  proposed  rule  requires 
owners  or  operators  of  new  tanks  to 
provide  evidence  of  financial 
responsibility  when  they  comply  with 
the  new  tank  notiHcation  requirements. 
Documentation  of  Hnancial 
responsibility  may  be  even  more  useful 
for  existing  tanks,  which  may  have  a 
higher  release  potential  than  new  tanks. 
In  addition,  more  stringent  reporting 
requirements  may  not  necessarily  be 
burdensome  for  UST  owners  and 
operators.  Under  the  two  options 
described  above,  all  UST  owners  or 
operators  submit  evidence  of  financial 
assurance  only  at  the  outset  of  the 
regulations,  unless  a  release  occurred  or 
a  mechanism  was  cancelled  or  not 
renewed.  Furthermore,  the  burden  of  full 
reporting  could  be  reduced  by  allowing 
providers,  such  as  insurers,  to  submit 
evidence  of  Rnancial  assurance  to  EPA 
on  behalf  of  insured  owners  and 
operators. 

Finally,  the  alternatives  for  full 
reporting  have  specific  advantages.  The 
alternative  of  reporting  information  on 
each  specific  mechanism  would  provide 
the  Agency  with  the  most  complete 
information  for  monitoring  compliance. 
Moreover,  in  the  case  of  some 
mechanisms — namely,  letters  of  credit 
and  surety  bonds — it  may  be  necessary 
or  desirable  to  have  these  mechanisms 
submitted  directly  to  the  Agency.  The 
contractual  features  of  these 
mechanisms  may  be  such  that  the 
implementing  agency  must  know  their 
exact  wording,  as  well  as  the  identity  of 
the  third-party  issuer,  in  order  to  draw 
upon  them.  Furthermore,  at  the  time  of  a 
release,  owners  or  operators  may  have  a 
substantial  incentive  not  to  submit  the 
mechanisms,  since  this  may  mean  that 
they  will  bear  the  costs  of  the  funds 
drawn  on  the  mechanisms. 
Requirements  that  nil  letters  of  credit  or 
surety  bonds  be  submitted  to  the 
Agency,  regardless  of  whether  the 
owner  or  operator  has  a  release,  could 
prevent  such  situations. 

The  alternative  of  reporting  by 
postcard  has  the  advantage  of  lower 
reporting  costs  for  owners  and  operators 
and  lower  administrative  burden  to  the 
Agency.  The  disadvantage,  however,  is 
that  the  amount  of  information  that  can 
fit  on  a  postcard  may  not  be  adequate 
for  compliance  monitoring  purposes. 

The  Agency  has  decided  nevertheless 
to  propose  less  stringent  reporting 
requirements.  It  should  be  noted  that 
under  this  proposed  approach,  while 
owners  or  operators  will  not  be  required 
to  submit  regular  reports,  the  Agency 
nevertheless  has  the  option  of 
requesting  copies  of  the  mechanisms  at 
any  time.  The  Agency  is  requesting 


comments  on  the  proposed  option,  as 
well  as  on  those  options  that  the  Agency 
considered  but  is  not  proposing.  In 
particular,  the  Agency  would  welcome 
suggestions  of  other  options,  not 
considered,  that  would  ensure  that 
funds  will  be  available  when  needed 
but,  at  the  same  time,  avoid  unnecessary 
reporting  burdens.  The  Agency  will 
review  such  comments  in  deciding 
whether  to  revise  the  reporting 
procedures  in  the  final  rule. 

Q.  Recordkeeping  (§  280.107) 

Owners  or  operators  must  maintain 
evidence  of  all  Hnancial  assurance 
mechanisms  used  to  demonstrate 
ftnancial  responsibility  under  this 
subpart  until  one  year  after  closure  or 
one  year  after  the  completion  of  closure 
and  corrective  action.  An  owner  or 
operator  must  maintain  such  evidence  at 
the  UST  site  or  the  place  of  business  of 
the  owner  or  operator.  He  must  maintain 
the  following  types  of  evidence  for 
mechanisms  used  to  demonstrate 
financial  responsibility  under  Subpart  I: 

(1)  Copies  of  assurance  mechanisms 
specified  in  Sections  280.94-280.100, 
worded  as  specified. 

(2)  Letters  from  the  chief  financial 
officer  supporting  the  use  of  financial 
tests,  guarantees,  or  indemnity  contracts 
based  on  year-end  financial  statements 
for  the  last  completed  fiscal  year.  Such 
evidence  must  be  on  file  no  later  than  90 
days  after  the  close  of  each  fiscal  year. 

(3)  Originally  signed  duplicates  of  the 
standby  trust  funds  worded  as  specified 
in  S  280.103(b)  for  guarantees,  indemnity 
contracts,  surety  bonds,  or  letters  of 
credit. 

(4)  Originally  signed  duplicates  of  the 
insurance  pohcies  or  risk  retention 
group  coverage  policies  with  the 
endorsements  or  certificates  of 
insurance  and  any  amendments. 

(5)  Copies  of  letters  or  certificates 
from  States  regarding  coverage  by  State 
funds  or  other  State  assurances. 

The  proposed  rules  also  require  the 
owner  or  operator  to  maintain  a 
certification  that  the  financial  assurance 
mechanism  used  to  demonstrate 
financial  responsibility  is  in  compliance 
with  the  requirements  of  the  rule. 
Because  EPA  is  not  receiving  financial 
responsibility  reports  on  a  regular  basis, 
the  Agency  believes  that  requiring  the 
additional  certification  will  provide 
additional  incentive  for  owners  or 
operators  to  comply  with  the  regulations 
at  all  times.  Furthermore,  the 
certification  requirement  will  be  useful 
in  Agency  enforcement  efforts. 


R.  Drawing  on  financial  Assurance 
Mechanisms  (§  280.108) 

Financial  assurance  mechanisms  that 
are  provided  to  the  owner  or  operator 
by  other  parties,  such  as  guarantees, 
indemnity  contracts,  surety  bonds,  and 
letters  of  credit  require  action  by  EPA 
to  initiate  payment.  Because  third-party 
liability  claims  may  be  contested  by  an 
UST  owner  or  operator,  special 
procedures  to  draw  on  the  financial 
assurance  mechanisms  are  necessary. 
These  special  procedures  are  designed 
to  minimize  the  administrative  burden  of 
processing  the  claims,  while  ensuring 
that  valid  claims  are  paid  without 
unnecessary  delay  or  difficulty. 

1.  Corrective  Action  Claims.  When  an 
UST  owner  or  operator  notifies  the 
Regional  Administrator  of  a  release  in 
accordance  with  Subpart  F  of  40  CFR 
Part  280  Section  280.50— Notification 
Requirements  (being  proposed 
elsewhere  in  today's  Federal  Register ), 
the  owner  or  operator  must  provide  the 
required  evidence  of  financial  assurance 
within  30  days.  Once  EPA  possesses  the 
evidence  of  the  assurance  mechanism, 
under  $  280.108(a]  of  the  proposed  rule, 
it  will  be  able  to  prepare  and  submit  the 
appropriate  instructions  to  the  provider 
of  financial  assurance  to  fund  the 
standby  trust,  if  necessary.  If  the  owner 
or  operator  fails  to  pay  the  costs  of 
corrective  action,  the  Regional 
Administrator  can  direct  the  provider  to 
pay.  For  example,  if  an  owner  or 
operator  uses  a  letter  of  credit  as  its 
financial  assurance  mechanism  and 
submits  an  originally  signed  duplicate  of 
the  letter  in  the  event  of  a  release.  EPA 
would  be  able  to  prepare  an  appropriate 
draft  to  order  the  issuer  to  fund  the 
standby  trust. 

2.  Third-Party  Compensation  Claims. 
Third-party  compensation  claims  must 
be  handled  differently  from  corrective 
action  claims  because  the  UST  owner  or 
operator  may  contest  a  third-party 
compensation  claim  as  invalid  or 
inaccurate.  Without  a  special  procedure 
to  evaluate  claims,  the  Agency  may  be 
placed  in  the  role  of  a  claims  adjuster. 
The  Agency  is  proposing  in  S  280.108(b) 
a  procedure  that  will  minimize  the 
administrative  burden  on  the  Agency  by 
requiring  the  owner  or  operator  and  the 
third-party  claimant  to  submit  a 
document  that  certifies  the  validity  and 
amount  of  the  claim.  The  certification  of 
the  claim  must  be  signed  by  attorneys 
representing  each  party.  The 
certification  is  designed  to  allow  an 
owner  or  operator  to  settle  a  claim  with 
a  third  party  without  conceding  liability 
in  a  document  accessible  by  the  public, 
which  could  be  used  against  the  owner 
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or  operator  in  futiire  claims.  The  Agency 
solicits  comments  on  the  wording  of  the 
certification  document. 

The  Agency's  intent  in  requiring 
submission  of  this  certification  is  to 
avoid  instances  in  which  the  Agency  or 
the  provider  of  financial  assurance  will 
be  required  to  settle  disputes  between 
the  owner  or  operator  and  the  third- 
party  claimant.  In  essence,  the 
requirement  to  submit  the  signed 
certification  requires  the  parties  to 
assure  that  either  they  agree  that  the 
claim  itself  as  well  as  the  amount  are 
valid  or  they  have  settled  any  disputes 
related  to  the  validity  or  amount  of  the 
claim  before  coming  to  the  Agency. 
Although  this  process  may  result  in 
some  delay  in  the  payment  of  claims,  the 
Agency  believes  that  potential  delays 
will  be  no  greater  than  they  would  if 
insurers  were  to  resolve  claim  disputes. 

Requiring  signed  certification  by 
attorneys  representing  each  party  will 
ensure  that  the  document  is  a  vaUd 
verification  and  not  a  product  of  fraud 
or  misrepresentation.  Attorneys  are 
subject  to  disciplinary  rules,  one  of 
which  requires  that  "In  the  case  of 
representing  e  client  a  lawyer  shall  not 
knowingly  (a)  make  a  false  statement  of 
material  fact  or  law  to  a  third  person 
..."  (Rule  4.1  of  the  ABA  Model  Rules 
(1983]].  In  addition,  requiring  the 
opposing  attorneys  to  sign  the  same 
certification  provides  added  assurance 
that  the  parties  have  in  fact  agreed  to 
the  validity  and  amount  of  the  claim. 
Having  notarized  signatiu-es  from  the 
parties  and  their  attorneys  on  one  form 
further  demonstrates  their  agreement  to 
the  certification. 

The  procedure  is  designed  to  reduce 
administrative  burdens  and  to  allow 
efficient  payment  of  valid  claims.  The 
Agency  does  not  expect  the  requirement 
to  submit  a  signed  and  notarized 
certification  of  claim  to  place  undue 
burdens  on  owners  or  operators  or  third- 
party  claimants. 

Alternatively,  if  the  owner  or  operator 
and  the  third-party  claimant  cannot 
agree  on  the  validity  and  amount  of  the 
claim,  a  lawsuit  may  be  required  to 
determine  whether  the  claim  should  be 
paid  and,  if  so,  the  amount  due.  In  some 
instances,  the  Agency  may  become 
involved  in  these  lawsuits  as  an 
ancillary  party.  When  the  parties  carmot 
agree,  a  final  judgment  by  the  court  will 
be  submitted  by  the  third-party 
claimant,  if  sudi  a  judgment  is  won. 
indicating  that  the  claim  should  be  paid 
By  final  judgment  the  Agency  means  the 
final  disposition  of  the  case  on  its 
merits:  thus,  a  decision  by  a  court  of 
appeals  may  be  required  in  some 
situations. 


The  Agency  is  soliciting  comments  on 
the  potential  effectiveness  of  this 
procedure  in  avoiding  situations  in 
which  EPA  or  the  provider  of  financial 
assurance  will  be  required  to  make 
judgments  concerning  the  validity  of 
claims. 

3.  Payout  of  the  Funds  Drawn.  The 
Regional  Administrator  will  draw  on 
financial  assurance  mechanisms  once 
an  estimate  of  the  costs  of  immediate 
and  long-term  corrective  action  is 
available.  The  Regional  Administrator 
will  draw  on  the  mechanism  up  to  the 
amount  of  the  estimated  corrective 
action  costs  and  known  or  expected 
third-party  liability  claims.  Section 
280.108(c]  of  the  rule  proposes  that  in 
cases  where  the  Regional  Administrator 
determines  that  all  costs  eligible  for 
payment  both  corrective  action  costs 
and  third-party  liability  claims,  may 
exceed  the  balance  in  the  standby  trust 
fund  and  the  balance  of  the  provider's 
obligation  under  the  mechanism,  the 
Regional  Administrator  will  instruct  the 
trustee  to  pay  the  corrective  action  costs 
first.  The  purpose  of  giving  priority  to 
corrective  action  costs  over  third-party 
hability  claims  is  to  prevent  further 
damages.  Cleaning  up  a  release  as 
quickly  as  possible  will  minimize  further 
threats  to  human  health  caused  by  the 
release  as  well  as  third-party  liability 
claims.  If  the  amount  of  coverage  is  not 
absorbed  fully  by  corrective  action 
costs,  the  Regional  Administrator  will 
instruct  the  trustee  to  pay  third-party 
liability  claims  in  the  order  in  which  the 
Regional  Administrator  receives  the 
notices  of  vahd  claims. 

S.  Release  from  the  Requirements  of 
this  Subpart  (§  280. 109) 

The  Agency  proposes  in  S  280.109  to 
provide  for  the  release  of  the  owner  or 
operator  irom  the  financial 
responsibiUty  requirements  of  this 
subpart  one  year  after  completion  of 
permanent  closure  of  the  tank(8) 
requiring  coverage  as  required  by 
S  280.80,  or,  if  corrective  action  is 
required  as  in  Subpart  F  of  Part  280,  one 
year  after  completion  of  the  corrective 
action  and  closure.  The  release 
provision  involves  some  difficult  issues 
as  discussed  below. 

1.  Need  for  Funds  After  Closure  and 
Corrective  Action.  After  permanent 
closure  of  a  tank  is  completed  and  any 
necessary  corrective  action  performed, 
there  still  exists  potential  for  future 
third-party  liability  claims  resulting  from 
latent  injuries  caused  by  releases  from 
the  tank  that  occurred  before  closure.  If 
the  owner  or  operator  is  released  &t>m 
financial  responsibility  requirements 
after  permanent  closure  and  corrective 
{ ction  have  been  completed,  the  future 


liability  claims  may  not  be  covered  by 
any  party  and  may  go  unfunded. 

2.  Availability  of  Financial  Assurance 
Mechanisms.  Although  releasing  the 
owner  or  operator  from  these 
requirements  only  after  closure  and 
corrective  action  would  ensure  that  such 
actions  will  have  adequate  funding,  the 
provision  may  restrict  the  availability  of 
mechanisms  for  financial  assurance.  For 
example,  one  rationale  for  terminating 
the  Subtitie  C  liability  coverage 
requirements  at  closure  was  that 
proloqging  required  coverage  beyond 
closure  would  make  providers  unwilling 
to  take  the  risk  of  such  long-term 
commitments.  The  longer  the  financial 
responsibility  requirements  apply,  the 
less  likely  it  is  that  financial  assurance 
mechanisms  will  be  available  for 
coverage  of  corrective  action  and 
liability  claims. 

In  light  of  these  difficulties,  the 
Agency  analyzed  the  following  options 
for  the  release  provisions: 

a.  Release  from  Requirements  at 
Permanent  Closure.  This  approach 
would  provide  the  shortest  time  period 
for  required  coverage,  thereby  ensuring 
mftximum  availability  of  assurance 
mechanisms.  The  problem  of  future 
third-party  UabiUty  claims,  however, 
remains  unresolved  by  this  approach. 

b.  Release  from  Requirements  for 
Corrective  Action  and  Liability 
Coverage  at  Different  Times.  Under  this 
approach,  the  owner  or  operator  would 
be  released  from  covering  corrective 
action  at  the  completion  of  such  action 
(if  it  occura  after  permanent  closiu^]  but 
would  be  required  to  continue  third- 
party  liability  coverage  for  a  period 
determined  reasonable  to  ensure  that 
future  claims  will  be  met.  This  approach 
would  provide  better  assurance  of 
coverage,  but  it  may  reduce  the 
availability  of  financial  assurance 
mechanisms  since  providers  may  be  less 
willing  to  undertake  longer-term 
commitments. 

3.  Release  from  Requirements  One 
Year  After  Completion  of  Permanent 
Closure  or  One  Year  After  Completion 
of  Permanent  Closure  and  Corrective 
Action.  The  Agency  determined  that  the 
best  option  for  the  release  provision 
would  allow  the  owner  or  operator  to  be 
released  fix>m  financial  assurance  one 
year  after  permanent  closure  or.  if 
corrective  action  is  needed  at 
permanent  closure,  one  year  after 
corrective  action  and  closure  are 
complete.  This  approach  ensures  better 
availability  of  assurance  mechanisms 
than  requiring  coverage  for  an  extended 
period  beyond  permanent  closure 
regardless  of  the  need  for  corrective 
action.  Adoption  of  this  approach  would 
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ensure  better  coverage  oi  potential 
claims  than  would  the  approach  that 
releases  the  owner/operator  from 
requirements  at  permanent  closure, 
although  it  may  not  cover  future  third- 
party  liabihty  claims  more  than  one  year 
after  corrective  action  is  completed.  The 
option  selected  attempts  to  optimize 
availability  of  mechanisms  and  levels  of 
coverage,  rather  than  maximize  one  or 
the  other. 

The  Agency  requests  comments  and 
suggestions  regarding  these  and  any 
other  potential  alternatives  for  releasing 
owners  or  operators  from  Subpart  I 
requirements. 

The  Agency  also  considered  allowing 
an  owner  or  operator  to  be  released 
from  the  requirements  of  Subpart  I  only 
after  the  applicable  statute  of  limitations 
for  potential  thL-^-party  liability  actions 
had  run  out.  The  Agency  decided 
against  this  approach  because  it  may  be 
very  diHicult  to  determine  when  the 
statute  of  limitations  period  begins 
under  applicable  State  laws  (i.e.. 
whether  at  the  time  of  a  release,  at  the 
time  of  exposure,  or  at  other  times). 
Furthermore,  such  an  approach  may 
require  coverage  for  many  years 
because,  in  many  cases,  the  statutory 
period  will  not  commence  until  the 
injury  has  become  manifest,  which,  for 
certain  diseases  with  long  latency 
periods,  may  be  several  decades  after 
exposure  to  petroleum. 

The  proposal  also  authorizes  the 
Regional  Administrator  to  notify  the 
owner  or  operator  that  he  is  not  being 
released  from  fmancial  responsibility 
requirements  because  the  Agency  has 
reason  to  believe  that  a  release  from  a 
tank  has  not  been  addressed  properly. 
This  provision  gives  the  Agency  the 
opportunity  to  conduct  an  investigation 
prior  to  releasing  the  owner  or  operator 
from  financial  responsibility  obligations 
and  ensures  that  any  release  undetected 
by  the  owner  or  operator  will  be 
covered  by  financial  assurance. 

Any  provision  for  release  from 
financial  responsibility  requirements 
will  be  affected  by  the  development  of 
regulations  for  corrective  action  for 
underground  storage  tanks  containing 
petroleum.  In  accordance  with  the 
regxilations,  release  of  the  owner  or 
operator  from  financial  responsibility 
will  not  take  place  until  one  year  after 
completion  of  corrective  action  in 
accordance  with  the  approved 
corrective  action  plan. 

T.  Bankruptcy  or  Other  Incapacity  of 
Owner  or  Operator  or  Provider  of 
Financial  Assurance  (§  280.110) 

The  proposed  rule  requires  that  any 
owner  or  operator  named  as  a  debtor  in 
voluntary  or  involuntary  bankruptcy 


proceedings  (under  TiUe  11  of  the  U.S. 
Code)  notify  the  Regional  Administrator 
within  10  days  after  conunencement  of 
such  proceeding.  In  addition,  a 
guarantor  or  indemnitor  must  notify  the 
owner  or  operator  by  certified  mail 
within  10  days  after  commencement  of  a 
voluntary  or  involuntary  proceeding 
under  Title  11  (Bankruptcy)  of  the  U.S. 
Code  that  names  such  guarantor  or 
indemnitor  as  debtor.  The  proposed  rule 
stipulates,  furthermore,  that  any  owner 
or  operator  who  obtained  Tmancial 
responsibility  using  a  mechanism  other 
than  the  financial  test  of  self-insurance 
will  be  deemed  to  be  without  the 
required  financial  assurance  in  the  event 
of  a  bankruptcy  or  incapacity  of  its 
provider  of  fmancial  assurance,  or  a 
suspension  or  revocation  of  the 
authority  of  a  provider  to  issue  a 
guarantee,  indemnity  contract,  surety 
bond,  insurance  poUcy,  risk  retention 
group  coverage  policy,  letter  of  credit,  or 
State-required  mechanism.  Finally, 
proposed  %  280.110  requires  States  to 
notify  the  Regional  Administrator  and 
owners  and  operators  covered  by  a 
State  fund  or  other  State  assurance 
within  30  days  after  the  assurance 
mechanism  becomes  incapable  of 
covering  assured  costs.  The  proposed 
rule  adopts  the  provision  in  SubtiUe  C 
rules  for  the  incapacity  of  owners  or 
operators,  guarantors,  or  financial 
institutions  (see  Sections  264.148  and 
265.148),  but  amends  the  language  to 
make  it  more  applicable  to  the 
requirements  for  SubtiUe  I  fmancial 
responsibility. 

As  is  the  case  with  the  Subtitle  C 
rules,  the  proposed  rules  do  not  require 
providers  of  Hnancial  assurance  to 
notify  EPA  or  covered  owners  or 
operators  of  the  provider's  incapacity  or 
revocation  of  authority  in  all  cases.  For 
example,  banks  and  insurance 
companies  are  generally  not  subject  to 
the  Bankruptcy  Code  (see  11  U.S.C. 
109(b)),  yet  are  not  required  to  notify 
owners  or  operators  if  they  become 
insolvent.  In  addition,  providers  other 
than  States  are  not  required  to  provide 
notice  of  the  revocation  of  their 
authority.  In  some  of  these  instances,  an 
assurance  mechanism  may  not  provide 
adequate  assurance.  Thus,  the  Agency  is 
concerned  about  whether  owners  or 
operators  will  become  aware  of  such 
problems  soon  enough  to  enable  them  to 
obtain  alternate  coverage  before  their 
present  coverage  is  terminated.  The 
Agency  requests  comments  on  this 
problem. 

U.  Suspension  of  Enforcement 
(§280.111) 

RCRA  section  g003(d)(5)(D)  authorizes 
the  Administrator  to  suspend 


enforcement  of  the  financial 
responsibility  requirements  for 
particular  classes  or  categories  of  USTs 
containing  hazardous  substances  or 
located  in  particular  States.  To  suspend 
enforcement,  the  Administrator  must 
determine  (1)  that  methods  of  financial 
responsibility  are  not  generally 
available  for  USTs  in  the  class  or 
category;  and  (2)  that  either  (a)  steps  are 
being  taken  to  establish  a  risk  retention 
group  for  that  class  of  tanks  or  (b)  a 
State  is  taking  steps  to  establish  a 
corrective  action  and  compensation 
fund  under  RCRA  section  9004(c)(1).  A 
suspension  of  enforcement  may  not 
exceed  180  days.  The  Administrator  has 
the  discretion  to  suspend  enforcement 
for  a  period  of  less  than  180  days. 

After  expiration  of  an  initial 
suspension  period,  the  Administrator 
may  again  suspend  enforcement  of  the 
requirements,  but  only  if  either  (1) 
"substantial  progress"  has  been  made  in 
establishing  a  risk  retention  group  or  (2) 
the  owners  or  operators  of  USTs 
belonging  to  the  class  or  category 
demonstrate,  and  the  Administrator 
finds,  that  the  State  is  unable  or 
unwilling  to  establish  a  corrective  action 
and  compensation  fund  and  formation  of 
a  risk  retention  group  is  not  possible. 
Because  the  Agency  expects  that  most 
applicants  wdll  eventually  demonstrate 
financial  responsibility,  the  Agency 
expects  that  suspensions  will  generally 
not  be  renewed  indefinitely. 

The  SARA  Conference  Report  notes 
that  the  suspension  procedures  do  not 
apply  to  a  particular  owner  or  operator 
who  cannot  get  assurances,  but  rather  to 
owners  and  operators  of  USTs  in 
particular  classes  or  categories  or  States 
(House  Report  9&-962,  99th  Congress, 
2nd  Session,  p.  254).  In  addition,  the 
Agency  interprets  the  statute  to  mean 
that  enforcement  may  be  suspended 
only  if  both  the  owners  and  the 
operators  of  USTs  of  a  particular  class 
or  category  are  unable  to  obtain 
financial  assurance. 

The  Agency  is  proposing  procedures 
and  criteria  to  review  requests  for 
suspension  of  enforcement  of  the 
Subpart  I  financial  responsibility 
requirements.  Suspensions  may  allow 
time  for  owners  and  operators  of  USTs 
of  particular  classes  or  categories  or 
located  in  particular  States  to  obtain 
coverage  for  corrective  action  and  third- 
party  compensation  costs.  Because  some 
owners  or  operators  of  certain  classes  or 
categories  of  USTs  may  find  that 
financial  assurance  mechanisms  are  not 
generally  available  upon  the  effective 
date  of  the  rule,  suspensions  may  be 
necessary  to  allow  these  owners  and 
operators  to  comply  with  the 
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requirements  through  the  formation  of 
risk  retention  groups  or  the 
establishment  of  State  funds. 

In  developing  the  proposed 
suspension  of  enforcement  rules,  the 
Agency  faced  several  difficulties.  It  is 
difficult  to  gauge  the  number  and  type  of 
petroleimi-containing  USTs  whose 
owners  and  operators  will  be  unable  to 
obtain  insurance  or  another  form  of 
financial  assurance  and  who  will  thus 
seek  suspension  of  enforcement  As  a 
result,  it  is  uncertain  whether  the 
suspension  procedures  should  be 
designed  to  handle  dozens  or  thousands 
of  applications.  In  addition,  EPA  is 
constrained  by  the  terms  of  SARA.  For 
example,  the  Agency  may  not  grant  a 
suspension  or  renewal  of  suspension 
that  exceeds  180  days.  Thus,  procedures 
for  considering  requests  for  suspensioa 
renewals  should  allow  for 
determinations  to  be  made  prior  to  the 
expiration  of  the  180-day  period. 

To  address  these  difficulties,  the 
Agency  is  proposing  relatively  detailed 
procedures  and  criteria,  which  should 
enable  EPA  to  grant  or  deny  suspension 
requests  in  a  timely  fashion.  The  Agency 
requests  comment  on  all  aspects  of  die 
proposed  suspension  of  enforcement 
procedures  and  on  any  alternative 
procedures. 

This  section  of  the  preamble  is 
organized  into  seven  parts,  which 
address  the  following  issues:  (1)  The 
proposed  requirements  concerning  what 
will  be  considered  to  constitute  a  class 
of  USTs;  (2)  the  proposed  criteria  for 
demonstrating  that  financial  assurance 
is  not  generally  available;  (3]  the 
evidence  that  must  be  maintained  by 
class  members;  (4)  how  the  Agency 
plans  to  judge  whether  the  steps  being 
taken  to  form  a  risk  retention  group  or  to 
establish  a  State  fund  are  sufficient  to 
warrant  granting  an  initial  suspension; 
(5)  the  proposed  procedures  for 
submitting  and  reviewing  applications 
for  an  initial  suspension;  (6}  the 
proposed  criteria  for  renewing  a 
suspension;  and  (7)  the  proposed 
renewal  procedures. 

1.  Eligible  Applicants.  RCRA  section 
9003(d)(5)(D)  authorizes  the 
Administrator  to  suspend  enforcement 
of  the  financial  responsibility  rules  "for 
a  particular  class  or  category  of 
underground  storage  tanks  or  in  a 
particular  State"  if  certain  requirements 
are  met.  Two  broad  approaches  could 
be  used  to  create  classes  for  purposes  of 
suspension.  First,  as  proposed  in  today's 
rule,  the  Agency  could  rely  on  owners 
and  operators  for  whom  financial 
assurance  is  generally  unavailable  to 
form  classes  and  request  suspension  of 
enforcement.  Second,  the  Agency  could, 
in  advance  of  suspension  requests. 


define  classes  of  USTs  for  which 
financial  assurance  is  assumed  to  be  not 
generally  available  and  subsequenUy 
accept  petitions  from  owners  and 
operators  who  fall  into  such  classes  or 
from  representatives  of  such  owners  and 
operators.  Under  this  approach,  owners 
and  operators  could  also  form  their  own 
classes,  separate  from  those  defined  by 
Q'A.  The  Agency  requests  comment  on 
both  of  these  approaches,  as  well  as 
suggestions  for  alternative  approaches. 

Under  the  procedures  proposed  today, 
owners  and  operators  seeking 
suspension  of  enforcement  will  be 
required  to  form  their  own  classes.  This 
approach  places  the  initial  burden  of 
seeking  an  enforcement  suspension  on 
owners  and  operators.  The  Agency 
believes  that  the  requirements  for 
renewing  suspension  will  encourage  the 
formation  (and  the  combining  or 
reorganizing)  of  classes  that  will  be 
most  capable  of  obtaining  risk  retention 
group  coverage.  (See  Section  in.U.6 
below.) 

Under  the  second  approach,  the 
Agency  could,  in  advance  of  suspension 
requests,  define  particular  classes  for 
which  financial  responsibility 
mechanisms  are  assimied  to  be 
generally  unavailable  by  such  criteria  as 
similarity  of  operations,  limited  financial 
assets,  and  number  of  tanks.  For 
example,  the  Agency  could  propose 
dasses  composed  of  small  open  dealers, 
small  non-retail  petroleum  firms,  or 
small  local  governments  owning  and 
operating  USTs  in  nonauthorized  States. 
Owners  and  operators  in  such  a  class 
would  still  be  required  to  talce  steps  to 
form  a  risk  retention  group  (unless  the 
State  is  establishing  a  fund).  The 
Agency  could  revise  these  classes  when 
it  determines  that  the  availability  of 
financial  assurance  changes.  These 
classes  could  include  owners  and 
operators  of  USTs  located  in  States  that 
have  not  received  authorization  to 
implement  a  State  UST  regulatory 
program  in  lieu  of  the  Federal  program. 
(EPA  lacks  the  authority  to  suspend 
enforcement  of  any  State  laws,  including 
EPA-authorized  State  UST  programs.) 
Owners  and  operators  could  also  form 
their  own  classes  to  seek  suspension  of 
enforcement  under  this  approach, 
separate  &om  the  classes  defined  by 
EPA. 

This  second  approach  has  two 
advantages.  First,  it  might  reduce  the 
burden  on  owners  and  operators  of 
seeking  a  suspension,  particularly  where 
an  initial  suspension  is  based  on  State 
efforts  to  establish  a  fund.  In  such  an 
instance,  owners  and  operators  in  that 
State  who  meet  the  requirements  for 
class  membership  may  not  find  it 
necessary  to  organize  themselves  into  a 


class,  select  a  class  representative, 
submit  a  petition  to  EPA,  and 
demonstrate  the  general  unavailability 
of  financial  assurance.  In  other 
instances,  however,  class  members 
would  still  need  to  organize  themselves 
and  take  group  actions  towards  forming 
a  risk  retention  group  or  to  prove  that 
forming  such  a  group  is  not  possible. 

Second,  the  Agency's  burden  of 
administering  the  suspension  of 
enforcement  process  might  be  less, 
relative  to  that  under  the  first  approach.   " 
particularly  in  the  period  immediately 
after  the  rules  become  effective. 
Although  EPA  would  be  required  to 
determine  what  financial  assurance  is 
available  and  to  whom  and  publicize  its 
findings,  the  Agency  could  conduct  its 
investigations  before  requests  for 
suspensions  are  received  and  thereby 
improve  its  ability  to  implement  the 
initial  suspension  procedures  in  a  timely 
manner. 

The  Agency  has  not  proposed  this 
approach  for  several  reasons,  however, 
including  the  following: 

•  The  classes  established  by  the 
Agency  may  not  correspond  with 
groupings  of  owners  and  operators 
necessary  to  establish  viable  risk 
retention  groups.  Thus,  EPA-defined 
classes  might  restrain  the  formation  of 
viable  groups. 

•  Providers  of  financial  assurance, 
including  insurers,  may  be  unwilling  to 
describe  the  owners,  operators,  and 
tanka  that  they  are  willing  to  cover  in  a 
manner  that  enables  EPA  to  define 
broad  classes  for  which  assurance  is 
generally  not  available. 

•  EPA  would  be  required  to  monitor 
the  availability  of  financial  assurance 
and  adjust  its  definitions  of  classes, 
which  could  cause  confusion  within  the 
regulated  community. 

•  Defining  classes  that  are  not 
overinclusive  (i.e.,  include  owners  or 
operators  able  to  obtain  assurance) 
niight  be  difficult  to  avoid  because  the 
availability  of  assurance  depends  on 
many  factors,  which  may  include  the 
nature  of  the  business  of  the  owner  or 
operator  (e.g..  petroleum  marketer, 
farmer),  the  condition  of  the  tank,  the 
financial  characteristics  of  the  owner 
and  operator,  and  the  willingness  of 
firms  that  are  related  to.  or  have 
substantial  business  relationships  with, 
the  owner  or  operator  to  issue  a 
guarantee  or  indemnity. 

The  Agency  requests  comments  on 
this  approach,  including  on  what  classes 
might  be  feasible  for  EPA  to  define. 

2.  Demonstrating  Unavailability  of 
Financial  Assurance.  To  grant  an  initial 
suspension  of  enforcement  or  a 
suspension  renewal,  the  Administrator 
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must  find  "that  methods  of  financial 
responsibility  satisfying  the 
requirements  of  this  subsection 
[subsection  9003(d)]  are  not  generally 
available  for  underground  storage  taiiks 
in  that  class  or  category.  .  .  ."  This 
section  of  the  preamble  discusses  the 
criteria  that  the  Agency  will  use  in 
judging  the  availability'  of  financial 
assurance  and  the  meth  jds  by  which 
class  members  must  demonstrate  their 
inability  to  obtain  financial  assurance. 

a.  Criteria  for  Judging  Unavailability. 
Congress  did  not  specify  the  conditions 
under  which  methods  of  financial 
assurance  are  not  generally  available. 
Under  the  rule  proposed  today, 
suspension  of  erLforcement  is  available 
only  if  none  of  the  mechanisms 
described  in  Subpart  I  are  generally 
available  to  the  owners  or  operators  in  a 
class.  In  addition,  suspension  will  be 
available  for  only  that  portion  of  the 
required  amount  and  that  type  of 
financial  assurance  that  is  not  generally 
available  to  a  class.  For  example,  if 
assurance  is  available  to  cover 
corrective  action  costs  but  not  to  cover 
the  costs  of  third-party  compensation,  a 
suspension  would  be  available  only  for 
assurance  of  third-party  compensation. 
Similariy,  if  some  coverage  is  available 
to  a  class,  but  not  in  the  amounts 
required  by  S  280.92,  a  suspension  may 
be  available  for  the  required  amount  of 
coverage  in  excess  of  the  available 
coverage. 

The  Agency  will  not  consider 
financial  assurance  mechanisms  to  be 
generally  unavailable  in  the  following 
situations: 

•  The  owner  or  operator  is  not  able  to 
obtain  financial  assurance  because  he 
fails  to  meet  the  standard  underwriting 
practices  of  insurers  o^ering  coverage 
acceptable  under  S  280.97  (e.g.,  replacing 
old  tanks,  conducting  a  risk 
assessment);  and 

•  The  owner  or  operator  does  not 
certify  compliance  with  all  apphcable 
requirements  of  Part  280  or  with  an 
enforceable  compliance  schedule. 

The  Agency  proposes  to  consider  cost 
when  determining  whether  a  method  of 
financial  assurance  is  generally 
unavailable.  For  example,  even  though  a 
surety  company  is  willing  to  sell  a 
surety  bond  to  owners  or  operators  who 
can  post  the  required  amount  of 
collateral,  surety  bonds  would  not  be 
considered  available  to  owners  and 
operatore  who  lack  the  financial 
resources  to  post  sufficient  collateral. 
However,  in  evaluating  cost  the  Agency 
proposes  to  exclude  the  costs  of 
satisfying  preconditions  for  coverage, 
such  as  risk  assessments,  installing  leak 
detection  equipment,  or  installing  new 
tanks. 


b.  Procedures  for  Demonstrating 
Unavailability.  Under  the  procedures 
proposed  today,  the  Agency  requires 
that  written  docimientation  of  the 
general  unavailabihty  of  financial 
assurance  be  submitted  on  behalf  of  the 
entire  class,  by  groups  within  the  class, 
or  by  each  individual  owner  and 
operator  In  the  class.  For  example,  a 
letter  from  an  insurance  company 
stating  that  the  insurer  will  not  offer 
coverage  to  any  individual  member  of 
the  group  identified  in  the  letter  could  be 
used  in  Ueu  of  letters  from  the  insurer  to 
individual  members  of  the  class. 

Except  as  noted  below,  each  member 
of  the  class  or  the  entire  class  must 
demonstrate  the  unavailability  of  each 
type  of  allowable  financial  assurance, 
except  a  State  fund  or  other  State 
assurance.  An  owner  or  operator  Is  not 
required  to  demonstrate  the 
imavailability  of  a  State  fund  or  other 
State  assurance  because  a  State  must 
submit  to  EPA  a  request  for  approval  of 
such  mechEuiism  before  it  can  be  used  to 
comply  with  the  rules.  An  owner  or 
operator  is  also  not  required  to 
demonstrate  the  imavailability  of  a 
guarantee,  indemnity  contract,  or  surety 
bond  unless  the  Attorney  General  of  the 
State  in  nvfaich  the  USTs  are  located  has 
certified  to  EPA  that  the  mechanism  is  a 
legally  valid  and  enforceable  obligation 
in  that  State.  (See  S  280.93(b).)  In 
addition,  an  owner  or  operator  is  not 
required  to  demonstrate  the 
unavailabihty  of  a  State-required 
mechanism  that  EPA  has  not  already 
determined  is  acceptable  under 
§  280.101. 

However,  an  owner  or  operator 
certifying  that  its  net  worth  is  less  than 
$200,000  need  only  demonstrate  the 
unavailabihty  of  ihe  following  types  of 
financial  assurance  mechanisms: 
insurance,  indemnity  contract,  and 
guarantee.  The  Agency  believes  that 
firms  of  this  size  are  generally  unable  to 
obtain  other  types  of  financial  assurance 
mechanisms,  such  as  surety  bonds  and 
letters  of  credit  or  to  pass  the  financial 
test 

To  demonstrate  the  unavailability  of 
the  financial  test  each  owner  and 
operator  must  maintain  a  statement 
certifying  that  it  lacks  the  financial 
resources  to  meet  the  financial  test 
requirements  of  S  280.94.  Nevertheless, 
such  evidence  from  individual  owners 
and  operators  need  not  be  submitted  in 
a  suspension  petition.  Instead,  a  class 
representative  could  submit  a  statement 
certifying  that  all  or  certain  class 
members  are  unable  to  pass  the 
financial  test.  The  Agency  is  not 
proposing  to  require  owners  and 
operators  to  maintain  detailed  financial 
information  because  owners  and 


operators  who  are  capable  of  meeting 
the  financial  test  have  an  incentive  to 
use  the  financial  test  rather  than  to  seek 
suspension  of  enforcement.  For 
example,  as  described  below  in  Section 
III.U.4.b,  each  penon  seeking  a 
suspension  based  on  efforts  to  establish 
a  risk  retention  group  must  demonstrate 
a  financial  commitment  to  that  cause  in 
the  amount  of  at  least  $2,000;  using  the 
financial  test  mechanism  would  be 
considerably  less  expensive. 

To  demonstrate  the  unavailability  of  a 
guarantee  or  indemnity  contract, 
certified  by  the  appropriate  State 
Attorney  General  to  be  valid  and 
enforceable,  each  class  member  must 
maintain  written  evidence  that  an  effort 
to  obtain  such  mechanism  has  been 
made  (by  either  each  class  member, 
groups  of  members,  or  the  class  as  a 
whole)  and  that  no  entity  is  qualified 
and  willing  to  provide  a  guarantee  or 
indemnity  contract.  In  particular, 
evidence  should  be  maintained  proving 
that  the  firms  that  supply  petroleum  to 
the  owner  or  operator  are  not  willing  or 
qualified  to  provide  a  guarantee  or 
indemnity  contract  and  that  firms  that 
have  a  controlling  interest  in  the  owner 
or  operator  or  in  a  related  firm  (see 
S  280.95(a)(i))  are  not  willing  or  quaUfied 
to  provide  a  guarantee.  Although  the 
proposed  rules  allow  a  guarantee  or 
indemnity  contract  to  be  obtained  from 
any  firm  that  has  a  substantial  business 
relationship  with  the  owner  or  operator, 
owners  or  operators  are  required  to  seek 
such  assurance  only  from  their 
petroleum  suppliers. 

An  owner  or  operator  may 
demonstrate  the  unavailability  of 
insurance  or  risk  retention  group 
coverage  by  maintaining  letters  or  other 
proof  of  denial  of  coverage  from  several 
insurance  companies  and  any  risk 
retention  groups  known  to  provide 
appropriate  coverage  for  petroleum 
underground  storage  tanks.  These  letters 
may  be  addressed  to  individual  owners 
or  operators,  groups  of  ownere  or 
operators,  or  the  class  as  a  whole.  The 
Agency  is  currently  aware  of  several 
insurance  companies  that  offer  coverage 
and  an  association  of  insurers  whose 
members  may  offer  UST  coverage  either 
as  a  stand-alone  policy  or  as  pari  of  a 
package  of  insurance.  The  terms  and 
conditions  of  such  insurance  may  vary 
considerably  among  insurers.  The  list  of 
these  companies  is  available  from  the 
RCaiA/CERClA  Hotline  at  (800)  424- 
9346  (toll  bee)  or  (202)  382-3000  in 
Washington,  DC 

An  owner  or  operator  whose  net 
worth  is  at  least  $200,000  may 
demonstrate  the  unavailability  of  a 
surety  bond  or  letter  of  credit  as 
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specified  in  §§  280.99  and  280.100  by 
maintaining  letters  or  other  proof  of 
denial  of  coverage  from  qualified  surety 
companies  or  qualified  issuers  of  letters 
of  credit.  These  letters  may  be 
addressed  to  individual  owners  or 
operators,  groups  of  owners  or 
operators,  or  the  class  as  a  whole. 

If  USTs  are  located  in  a  State  having  a 
State-required  mechanism  that  EPA  has 
already  determined  meets  the 
requirements  of  §  280.101,  an  owner  or 
operator  of  tanks  located  in  that  State 
may  demonstrate  the  unavailability  of 
the  mechanism  by  maintaining  letters  or 
other  proof  of  denial  of  coverage  from 
several  qualified  providers  of  financial 
assurance  who  are  known  to  offer  the 
applicable  coverage.  In  many  instances 
where  a  State-required  mechanism  is 
similar  to  a  Federally  required 
mechanism  (e.g.,  both  are  insurance 
policies),  the  same  evidence  may  be 
used  to  demonstrate  the  unavailability 
of  both  mechanisms. 

The  Agency  requests  comments  on  the 
proposed  methods  for  demonstrating  the 
unavailability  of  coverage  and 
suggestions  for  any  alternative 
approaches. 

3.  Recordkeeping  Requirements.  The 
Agency  proposes  to  require  each 
member  of  a  class  attempting  to  form  a 
risk  retention  group  to  maintain  the 
following  written  documentation: 

1.  Proof  that  the  owner  and  operator 
are  members  of  a  class  applying  for 
suspension  of  enforcement; 

2.  I*roof  that  the  owner  and  operator 
are  unable  to  obtain  financial  assurance 
(which  may  include  class  letters 
attesting  to  the  unavailability  of 
assurance);  and 

3.  Proof  that  the  owner  and  operator 
are  part  of  an  association  attempting  to 
form  a  risk  retention  group. 

Similarly,  each  member  of  a  class  in  a 
State  that  is  taking  steps  to  establish  a 
State  fund  satisfying  the  requirements  of 
§  280.102  must  maintain  the  following 
written  documentation: 

1.  Proof  that  the  owner  and  operator 
are  members  of  a  class  applying  for 
suspension  of  enforcement;  and 

2.  Proof  that  the  owner  and  operator 
are  unable  to  obtain  financial  assurance 
(which  may  include  class  letters 
attesting  to  the  unavailability  of 
assurance). 

This  documentation  must  be 
maintained  either  at  the  owner's  or 
operator's  place  of  business  or  at  the 
UST  8ite(s).  The  documentation  must  be 
maintained  until  the  owner  or  operator 
is  released  from  the  requirements  of  this 
subpart  under  §  280.109. 

This  documentation  is  necessary  for 
the  Agency  to  enforce  the  regulations. 
Each  member  of  the  class  must  maintain 


such  evidence,  even  if  the  class 
representative,  on  behalf  of  the  entire 
class,  demonstrates  that  financial 
assurance  is  generally  unavailable  to 
the  class. 

4.  Additional  Criteria  for  Obtaining 
Initial  Suspension.  To  be  eligible  for  an 
initial  suspension  an  applicant  must 
demonstrate  not  only  that  financial 
assurance  is  generally  not  available,  but 
also  that  steps  are  being  taken  to  form  a 
risk  retention  group  or  to  establish  a 
State  fund.  This  section  discusses  how  a 
risk  retention  group  is  established  and 
what  steps  the  Agency  proposes  to 
require  that  a  class  take  towards 
fonning  such  a  group  or  that  a  State  take 
in  estabhshing  a  State  fund  before  an 
initial  suspension  can  be  granted. 

a.  Fonning  a  Risk  Retention  Group.  A 
risk  retention  group  is  a  corporation  or 
other  association  whose  primary 
activity  is  to  assume  and  spread  the 
liabili^  exposure  of  its  group  members. 
Under  the  Risk  Retention  Act,  as 
amended,  the  procedures  for 
establishing  a  risk  retention  group 
generally  include: 

1.  Soliciting  membership.  In  general, 
the  more  members  there  are.  the  further 
the  risks  can  be  spread,  and  the  lower 
each  member's  capital  contribution  will 
be. 

2.  Conducting  actuarial  and  risk 
analyses.  The  actuarial  analysis 
estimates  the  capitalization 
requirements  of  the  group  and  the  risk 
analysis  determines  insurance  premiums 
for  each  member. 

3.  Raising  capital.  The  risk  retention 
group  may  raise  the  needed  capital 
through  membership  contributions  only 
and  incorporate  as  a  mutual  risk 
retention  group,  or  it  may  also  raise 
money  through  a  stock  offering  and 
incorporate  as  a  stock-owned  group.  In 
either  case,  the  risk  retention  group  may 
seek  reinsurance,  which  would  reduce 
its  capitalization  requirements.  This  is 
the  most  difficult  and  time-consuming 
step. 

4.  Developing  an  operating  plan.  The 
operating  plan  includes  the  types  of 
coverage,  deductibles,  coverage  levels, 
rates,  and  rating  classification  systems 
for  each  line  of  insurance  the  group 
intends  to  offer.  Before  beginning 
operations,  the  operating  plan  must  be 
submitted  to  the  insurance  commission 
in  each  State  where  the  group  intends  to 
do  business. 

5.  Obtaining  a  charter  and  license  as 
a  liability  insurance  company  under  the 
laws  of  a  State  and  obtaining 
authorization  to  engage  in  the  business 
of  insurance  under  the  laws  of  such 
State. 

b.  Risk  Retention  Group  Formation 
Steps  Necessary  to  Obtain  Suspension. 


The  Agency  proposes  to  require  that  an 
applicant  class  seeking  an  initial 
suspension  submit  evidence  that 

•  the  class  has  formed  an  association; 

•  each  member  in  the  class  has  made 
a  binding  financial  commitment  of  at 
least  $2,000  per  year  to  the  association 
(e.g.,  payment  of  dues);  and 

•  the  association  is  undertaking 
actuarial  and  risk  analyses  to  determine 
its  capitalization  requirements  and  the 
potential  premiums  for  risk  retention 
group  members. 

To  demonstrate  that  the  class  has 
formed  an  association,  the  class  must 
submit  its  articles  of  incorporation, 
partnership  agreement,  or,  in  the  case  of 
private  associations,  bylaws  attesting  to 
the  existence  of  the  association. 

The  Agency  proposes  to  require  a 
demonstration  of  a  binding  financial 
commitment  to  the  association  (e.g., 
payment  of  dues)  by  its  members  to 
deter  bad-faith  applications  for 
suspension  of  the  financial 
responsibility  requirements.  Moreover, 
substantial  financial  commitments  will 
be  necessary  to  form  an  adequately 
capitalized  risk  retention  group.  The 
Agency  selected  the  $2,000  amount  as 
representative  of  the  average  annual 
UST  insurance  premium.  The  amount  of 
the  minimum  required  financial 
commitment  may  be  revised  as  premium 
levels  change  over  time.  In  many  cases, 
owners  and  operators  will  need  to 
contribute  substantially  larger  sums  to 
capitalize  a  group.  A  class  may  satisfy 
this  step  by  submitting  with  the 
suspension  application  evidence  of  a 
binding  financial  commitment  to  the 
association.  Comments  are  requested  on 
whether  the  Agency  should  specify 
appropriate  uses  of  funds  committed  to 
an  association  and  on  how  such 
commitment  shall  be  demonstrated. 

The  Agency  also  proposes  to  require 
the  class  to  undertake  actuarial 
analyses  to  estimate  the  risk  retention 
group's  capitalization  requirements  and 
likely  range  of  insurance  premiums  for 
risk  retention  group  members.  This 
requirement  will  help  ensure  that  the 
class  recognizes  quickly  the  likely  cost 
of  risk  retention  group  coverage  and  any 
need  to  expand  the  membership  of  a 
class  or  potential  risk  retention  group.  A 
class  may  demonstrate  satisfaction  of 
this  requirement  by  submitting  evidence 
of  a  valid  contract  for  such  analyses 
and/or  the  results  of  such  analyses. 

The  Agency  believes  the  proposed 
approach  is  feasible  within  the  time  that 
will  be  available  to  owners  and 
operators  and  will  not  be  burdensome  to 
classes  that  actually  establish  risk 
retention  groups.  The  Agency  requests 
comments  on  the  proposed  approach  as 


well  as  suggestions  of  alternative  steps 
that  can  be  taken  to  demonstrate  that 
progress  is  being  made  toward  forming  a 
risk  retention  group. 

c.  State  Fund  Formation  Steps 
Necessary  to  Obtain  Suspension. 
Instead  of  showing  that  efforts  are 
underway  to  create  a  risk  retention 
group,  an  applicant  class  may  be  eligible 
for  a  suspension  by  showing  that  a  State 
is  taking  steps  to  establish  a  State  fimd 
satisfying  the  requirements  of  S  280.102. 
The  Agency  proposes  to  require  that  an 
applicant  class  show: 

•  evidence  that  legislation 
establishing  a  State  fund  has  recently 
been  enacted  and  the  State  is  in  the 
process  of  making  the  Fund  operational 
(e.g.,  a  copy  of  the  State  law  and  a 
description  of  the  State  implementation 
efforts  and  schedule);  or 

•  if  the  legislature  is  in  session, 
evidence  that  a  bill  to  establish  a  State 
fund  has  been  introduced  and  is  pending 
(e.g.,  a  copy  of  the  bill  and  a  description 
of  its  status  in  the  legislative  process);  or 

•  if  the  legislature  is  not  in  session, 
evidence  that  an  appropriate  State 
executive  entity  or  a  legislator  intends 
to  seek  establishment  of  such  a  fund  in 
the  next  legislative  session  (e.g.,  a 
schedule  of  plans).  Evidence  of  such  an 
intention  must  describe  the  scope  of  the 
desired  State  fund  (e.g.,  a  copy  of  a  bill 


drafted  for  subsequent  introduction)  so 
that  EPA  can  determine  the  extent  to 
which  the  fund  will  cover  the  amount 
and  scope  of  coverage  required  under 
§  280.92. 

The  Agency  requests  comments  on 
this  proposed  approach  and  on 
alternative  approaches  for 
demonstratiiig  progress  toward 
establishing  a  State  fund,  including  an 
approach  that  relies  solely  on 
submission  of  a  statement  by  an 
appropriate  State  entity.  In  addition,  the 
Agency  requests  comment  on  the 
desirability  of  requiring  each  member  of 
a  class  seeking  a  suspension  to  set  aside 
at  least  $2,000  pending  creation  of  the 
State  fund.  It  may  be  desirable  to  set 
aside  such  funds  in  order  to  (1) 
demonstrate  the  financial  commitment 
of  each  member  of  the  applicant  class  to 
meet  the  financial  responsibility 
requirements;  (2)  avoid  giving  those  UST 
owners  and  operators  that  obtain  a 
suspension  a  competitive  advantage 
over  UST  owners  and  operators 
complying  with  the  finaneial  assurance 
requirements;  and  (3)  provide  funds  to 
establish  a  risk  retention  group  in  the 
event  that  efforts  to  establish  a  State 
fund  fail  and  a  risk  retention  group  must 
be  formed.  Moreover,  requiring  that 
owners  and  operators  seeking  to 
establish  a  State  fund  set  aside  a 


minimum  of  $2,000  would  remedy  the 
inequity  of  a  regulation  that  would 
require  only  owners  and  operators 
establishing  a  risk  retention  group  to  set 
aside  such  funds.  The  Agency  requests 
conmients  on  whether  such  a 
requirement  is  desirable,  how  an  owner 
or  operator  should  demonstrate  that 
such  funds  have  been  set  aside,  and 
what  restrictions  should  be  placed  on 
the  use  of  these  funds. 

5.  Initial  Suspension  Application 
Procedures.  Any  class  of  petroleum- 
containing  USTs  may  submit  an 
application  to  the  Agency  for  a  180-day 
suspension  of  the  fmancial 
responsibility  requirements.  The  Agency 
will  not  review  applications  from 
individual  owners  or  operators  applying 
for  a  suspension.  As  noted  below, 
authorized  States,  rather  than  EPA,  may 
suspend  enforcement  for  USTs  located 
within  their  jurisdiction. 

After  receiving  an  application,  the 
Agency  will  review  the  application  for 
completeness.  (See  Exhibit  5  for  the 
initial  suspension  application 
procedures.)  If  additional  information  is 
necessary,  the  Agency  will  contact  the 
representative  of  the  class  to  request 
such  information. 
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Exhibit  5 
Initial  Suspension  of  Enforcement  Procedures 
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When  an  application  is  complete,  the 
Agency  will  not  enforce  the  financial 
responsibility  requirements  for  the 
applicant  class  if  it  appears  that  the 
applicant  class  has  provided 
information  indicating  that  a  suspension 
may  be  appropriate.  The  Agency  also 
considered,  but  rejected,  the  option  of 
enforcing  the  Hnancial  responsibility 
requirements  during  the  review  period 
because  this  approach  would  be 
inequitable  to  those  classes  who  have 
made  a  prima  facie  showing  that  they 
are  entitled  to  a  suspension  for  the 
period  during  which  the  application  is 
considered.  The  Agency  requests 
comments  on  the  proposed  approach, 
the  option  rejected,  and  other  potential 
alternatives. 

Under  today's  proposed  rule,  after 
determining  that  an  application  is 
complete,  the  Agency  shall  publish  a 
notice  in  the  Federal  Register 
announcing  the  Agency's  interim  final 
decision  and  requesting  public  comment. 
In  most  cases,  the  Agency  expects  to 
allow  the  public  30  days  to  respond  to 
the  notice.  If  there  is  significant  need  for 
additional  information  or  public 
involvement,  the  Agency  may  decide,  on 
a  case-by-case  basis,  to  hold  public 
hearings  or  extend  the  comment  period. 
In  most  cases,  the  Agency  expects  to 
review  all  the  comments  and  publish  a 
final  decision  and  a  response  to  all 
comments  in  the  Federal  Register  within 
30  days  after  the  close  of  the  comment 
period. 

If  a  suspension  is  granted,  the 
suspension  period  is  to  begin  on  the  date 
of  the  publication  of  an  interim  fmal 
decision  approving  a  suspension.  If, 
however,  the  interim  final  decision 
denies  the  petition  and  the  flnal  decision 
approves  it,  the  suspension  period 
begins  on  the  date  of  the  final  decision. 
If  enforcement  is  not  suspended,  the 
owners  or  operators  in  the  applicant 
class  must  obtain  appropriate  flnancial 
assurance  mechanisms.  If  a  suspension 
request  is  denied,  the  Agency  will 
explain  in  the  Federal  Register  the 
reasons  for  the  denial  and  the  remedial 
steps  that  must  be  taken  to  comply  with 
the  Hnancial  responsibility 
requirements. 

States  authorized  by  the  Agency  to 
implement  the  UST  program,  as 
provided  in  RCRA  section  g004(a),  will 
make  suspension  of  enforcement 
decisions  regarding  USTs  located  in 
their  State.  EPA  will  only  suspend 
enforcement  for  USTs  located  in  non- 
authorized  States;  the  Agency  lacks  the 
authority  to  suspend  enforcement  of 
State  laws:  therefore,  classes  seeking 
suspension  of  enforcement  from  the 
Agency  must  consist  of  USTs  located  in 


non-authorized  States  only.  If,  during  the 
application  review  period,  a  State 
receives  authorization  to  implement  the 
UST  program,  the  class  of  USTs  located 
in  that  authorized  State  v^ll  no  longer 
be  considered  for  suspension  of 
enforcement  by  EPA. 

The  Agency  considered,  and  rejected, 
two  other  options  in  resolving  whether 
EPA  or  authorized  States  would  be 
responsible  for  suspending  enforcement 
for  classes  of  USTs.  Under  the  first 
option  all  suspension  of  enforcement 
decisions  would  be  made  by  EPA, 
regardless  of  whether  members  of  a 
class  are  located  in  an  authorized  State. 
However,  EPA  does  not  have  authority 
to  suspend  enforcement  of  financial 
responsibility  requirements  in  an 
authorized  State.  The  second  option 
would  require  that  no  class  be  larger 
than  a  single  State.  This  option  would 
prevent  unnecessarily  the  formation  of 
multi-state  classes  encompassing  only 
non-authorized  States  and  thereby 
increase  the  regulatory  burden  on  both 
owners  and  operators  and  EIPA. 

The  Agency  considered  several 
options  in  establishing  the  application 
review  procedure.  One  option  is  to 
publish  a  notice  announcing  the  receipt 
of  an  application,  instead  of  a  notice  of 
the  Agency's  interim  final  decision  on 
an  application.  To  shorten  the  period  of 
time  necessary  for  at  least  an  interim 
final  decision  on  an  application  and  to 
allow  the  public  to  comment  on  the 
Agency's  reasons  for  approving  or 
denying  a  petition  before  a  final 
decision  is  made,  the  Agency  rejected 
the  former  approach.  The  Agency  also 
considered  requiring  notiflcation  of  the 
public  by  means  other  than  publication 
in  the  Federal  Register  (e.g.,  publication 
in  State  and  local  newspapers,  letters  to 
known  interested  parties).  Instead  of 
requiring  such  additional  notices  in  all 
cases,  the  Agency,  in  consultation  with 
States,  will,  on  a  case-by-case  basis, 
decide  whether  additional  notification  is 
desirable. 

The  Agency  requests  comments  on  the 
proposed  review  procedure,  including 
the  length  of  the  public  comment  period, 
and  on  optional  methods  for  providing 
for  public  notice  and  participation  in  the 
Agency's  review  of  applications  for 
suspension  of  enforcement. 

6.  Criteria  for  Renewal  of  Suspension. 
A  class  of  USTs  containing  petroleum 
may  apply  for  a  renewal  of  suspension 
of  enforcement  of  the  financial 
responsibility  requirements  if  the  class 
can  demonstrate  that  (1)  methods  of 
financial  responsibility  are  still  not 
generally  available,  and  (2]  either  (a] 
substantial  progress  has  been  made  in 
estabUshing  a  risk  retention  group  or  (b) 


the  State  is  unable  or  unwilling  to 
establish  a  State  fund  and  formation  of 
a  risk  retention  group  is  not  possible. 

a.  Unavailability  of  Financial 
Assurance.  To  obtain  a  suspension 
renewal,  an  applicant  must  demonstrate 
that  financial  assurance  mechanisms  are 
still  not  generally  available.  This 
demonstration  is  required  because 
conditions  in  the  financial  assurance 
markets  and/or  the  composition  of  the 
applicant  class  may  have  changed  since 
the  initial  suspension  or  previous 
renewal.  For  example,  additional 
owners  or  operators  may  join  the  class 
as  efforts  are  made  to  establish  a  viable 
risk  retention  group.  The  criteria  and 
evidence  for  demonstrating  lack  of 
available  assurance  mechanisms  are  the 
same  for  a  renewal  as  for  the  initial 
suspension.  As  noted  earlier, 
certifications  and  evidence  may  be 
submitted  to  the  Agency  by  the  class 
representative  rather  than  by  each 
member  of  the  class. 

b.  Substantial  Progress  in  Forming  a 
Risk  Retention  Group.  The  steps  that 
must  be  taken  by  a  class  to  demonstrate 
substantial  progress  in  forming  a  risk 
retention  group  will  vary  from  class  to 
class,  in  part  because  the  progress  made 
by  the  time  of  the  previous  suspension 
will  vary  from  class  to  class.  Thus,  to 
judge  substantial  progress  the  Agency 
proposes  a  combination  of  minimum 
standards  and  case-by-case  evaluation. 
At  a  minimum,  a  class  must  demonstrate 
that  it  has  formed  an  association  that: 

•  Is  taking  steps  toward  completing 
actuarial  and  risk  analyses: 

•  Either  has  sufficient  membership  to 
capitalize  a  risk  retention  group 
adequately  or  is  actively  seeking 
adequate  capitalization,  such  as  by 
increasing  the  group  membership; 

•  Is  composed  of  members  who  have 
each  made  a  binding  financial 
commitment  of  at  least  $2,000  per  year 
to  the  association; 

•  Is  taking  steps  toward  completing 
an  operating  plan;  and 

•  Is  taking  steps  toward  obtaining 
charier  and  license  as  a  Uability 
insurance  company. 

In  addition,  the  Agency  will  review 
the  adequacy  of  the  steps  taken  by  the 
class  since  the  previous  suspension.  For 
example,  classes  eligible  for  a  renewal 
must  have  progressed  further  in 
establishing  a  risk  retention  group  than 
merely  completing  the  steps  identified 
immediately  above. 

However,  for  a  class  whose  first 
suspension  was  based  on  ongoing  Staie 
efforts  to  establish  a  fund  and  that  seeks 
to  demonstrate  substantial  progress  in 
estabUshing  a  risk  retention  group,  the 
Agency  proposes  requiring  the  class 
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applying  for  a  renewal  of  suspension  to 
demonstrate  only  that  "steps  are  being 
taken  to  establish  a  risk  retention 
group,"  as  is  generally  required  for  an 
initial  suspension.  Similariy,  for  cases  in 
which  the  composition  of  a  class 
applying  for  renewal  has  changed 
substantially  from  that  of  the  class 
initially  receiving  a  suspension,  the 
Agency  will  require  the  class  to 
demonstrate  only  that  steps  are  being 
taken  to  estabhsh  a  risk  retention  group. 
In  other  words,  this  class  must  show 
that: 

•  The  class  has  formed  an 
association; 

•  Each  member  in  the  class  has  made 
a  binding  financial  commitment  of  at 
least  $2,000  per  year  to  the  association; 
and 

•  The  association  is  undertaking 
actuarial  and  risk  analyses  to  determine 
its  capitalization  requirements  and  the 
potential  premiums  for  risk  retention 
group  members. 

The  Agency  requests  comment  on  the 
appropriateness  of  the  proposed 
approach  for  determining  substantial 
progress  and  on  potential  alternative 
approaches.  The  Agency  also  requests 
comments  on  whether  the  Agency 
should  require  that  a  class  applying  for 
a  renewal  of  suspension  of  enforcement 
meet  certain  minimum  standards  of 
financial  viability.  The  Agency  is 
concerned  that  even  though  substantial 
progress  is  being  made  to  establish  a 
risk  retention  group,  the  applicant  class 
may  be  unable  to  establish  a  financially 
viable  group.  Options  available  to  the 
Agency  include  setting  net  worth  or 
capitalization  requirements  for  classes 
attempting  to  establish  risk  retention 


groxipB  or  requiring  that  efforts  are  being 
made  to  expand  the  class  or  potential 
riik  retention  group  such  that  the 
membership  is  sufficient  for  establishing 
a  viable  risk  retention  groop. 

c.  Inability  or  Unwillingness  of  a 
State  to  Establish  a  Fund,  faistead  of 
seeking  a  renewal  based  on  substantial 
progress  in  forming  a  risk  retention 
group,  a  class  may  obtain  an  extension 
if  H  demonstrates  that  the  State  is 
uaable  or  unwilling  to  establish  a  fond 
and  that  establishment  of  a  risk 
retention  group  is  not  possible.  To 
demonstrate  that  a  State  is  unable  or 
unwilHng  to  establish  a  fond,  an 
applicant  class  must  submit  such 
evidence  for  each  State  in  which  an  UST 
is  located  for  which  suspension  of 
enforcement  is  sought. 

In  general,  evidence  that  a  State  is 
unwilling  to  establish  a  fond  could 
include  documents  from  the  State 
legislature  or  State  executive  certifying 
that  a  bill  to  establish  a  State  fund  was 
introduced  but  failed  to  pass  the 
legislature  or  was  vetoed  by  the 
Governor,  the  Agency  proposes  to 
consider  a  State  unable  to  establish  a 
fund  if  the  State  is  in  the  process  of 
seeking  to  establish  a  fund,  but  has  been 
unable  to  complete  the  process  in  the 
required  period  of  time.  Thus,  a 
demonstration  that  a  State  is  unable  to 
estabhsh  a  fund  could  include  evidence 
that  the  State  legislature  has  not  been  in 
session  since  the  Subpart  I  rules  became 
effective. 

The  Agency  requests  comments  on 
this  proposed  approach  and  on 
alternative  approaches,  including  the 
option  of  determining  that  any  State  that 
has  not  estabhshed  a  fund  be 


considered  as  unable  or  unwilling  to  set 
up  a  fond. 

d.  Impossibility  of  Forming  a  Risk 
Retention  Group.  To  obtain  an 
extension  based  on  the  mrwilKi^ess  or 
inability  of  a  State  to  estabhsh  a  fond, 
an  applicant  must  also  demonstrate  that 
formation  of  a  risk  retention  group  is  not 
possiHe,  as  mandated  by  RCRA  section 
9003(d}(5](D).  The  Agency  proposes  that 
such  evidence  must  include  written 
correspondence  or  memoranda 
documenting  the  steps  taken  in 
attempting  to  form  a  risk  retention 
group.  These  steps  may  include 
completion  of  actuarial  and  risk 
analyses;  efforts  to  obtain  adequate 
capitalization,  such  as  through 
expansion  of  the  membership  of  the 
class  or  potential  risk  retention  group; 
efforts  to  obtain  reinsurance;  and 
analyses  demonstrating  that  a  risk 
retention  group  formed  by  the  class 
would  not  be  able  to  obtain  a  State 
charter  or  license  as  a  liability  insiirance 
company.  The  evidence  must  also 
address  why  formation  of  a  risk 
retention  group  is  not  possible. 

The  Agency  requests  comments  on 
these  proposed  criteria  and  suggestions 
for  alternative  criteria. 

7.  Procedures  for  Suspension 
Renewals.  The  procedures  for  reviewing 
applications  to  renew  a  suspension  are 
similar  to  those  for  initial  suspensions. 
(See  Bxhibit  6  for  the  suspension 
renewal  procedures.)  After  receiving  an 
application,  the  Agency  will  review  the 
application  for  completeness.  If 
additional  information  is  necessary,  the 
Agency  will  identify  the  information 
gaps  in  a  letter  to  the  applicant  class. 
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Under  today's  proposed  rule,  after 
determining  that  an  application  is 
complete,  the  Agency  shall  publish  a 
notice  in  the  Federal  Register  m 

announcing  the  Agency's  interim  final 
decision  and  asking  for  public  comment. 
The  public  generally  will  have  30  days 
to  respond  to  the  notice.  If  there  is 
significant  need  for  additional 
information  or  public  involvement,  the 
Agency  may  decide,  on  a  case-by-case 
basis,  to  hold  public  hearings,  extend 
the  comment  period,  or  provide 
additional  notice  to  the  public.  The 
Agency  will  review  all  the  comments 
and  publish  a  final  decision  and 
response  to  comments  in  the  Federal 
Register. 

Applications  to  renew  suspensions 
must  be  received  at  least  60  days  prior 
to  the  expiration  of  the  previous 
suspension  or  30  days  after  the  previous 
final  decision  suspending  enforcement 
for  the  class,  whichever  is  later.  If  an 
application  is  received  by  such  date  and 
the  Agency  has  not  made  an  interim 
final  decision  on  the  renewal 
application  before  the  end  of  the 
suspension  period,  a  suspension  of 
enforcement  will  automatically  take 
effect  pending  review  of  the  application. 
However,  if  an  application  is  not 
received  by  such  date,  and  the  Agency 
has  not  made  an  interim  final  decision 
on  the  renewal  application  before  the 
end  of  the  suspension  period,  the  class 
will  become  subject  to  enforcement  of 
the  financial  responsibility 
requirements,  even  if  the  application  is 
being  reviewed  by  the  Agency.  In  any 
case,  if  the  Agency  publishes  an  interim 
final  decision  to  deny  a  renewal  petition 
before  the  end  of  the  previous 
suspension  period,  the  class  will  be 
subject  to  enforcement  when  the 
previous  suspension  period  ends. 

In  all  cases,  if  a  suspension  renewal  is 
granted,  the  renewal  period  will  begin 
on  the  date  of  the  expiration  of  the 
previous  suspension  period.  Thus,  if  an 
initial  suspension  period  ends  and  a 
class  submits  a  renewal  appEcation  30 
days  later,  the  Agency  may  approve  the 
application  but  the  elective  date  of  the 
suspension  will  be  retroactive  to  the 
date  of  the  end  of  the  previous 
suspension  period.  If  a  suspension  is  not 
granted,  the  owners  or  operators  in  the 
applicant  class  must  obtain  the 
appropriate  financial  assurance 
mechanisms. 

The  Agency  requests  conunent  on 
these  proposed  suspension  renewal 
procedures  and  suggestions  for 
alternative  procedures. 


IV.  Major  Difference*  Between  This 
Proposal  and  RCRA  Subtitle  C  Financial 
Responsibility  Rules 

A.  Introduction 

EPA's  financial  responsibility 
requirements  for  RCRA  Subtitle  C 
treatment,  storage,  and  disposal 
facilities  provided  a  model  for 
developing  the  proposed  Subtitle  I 
financial  responsibility  rules  for  USTs 
oontaining  petroleum.  In  many  respects, 
the  proposed  rules  are  similar  or 
identical  to  existing  RCRA  SubtiUe  C 
financial  responsibility  rules  for  closure, 
post-closure  care,  and  babihty  coverage, 
snd  to  proposed  financial  responsibility 
mles  for  corrective  action  for  known 
releases.  However,  in  some  instances 
the  Subtitle  C  and  Subtitle  I  rules  differ. 
For  example,  each  allows  different  types 
of  mechanisms,  and  the  requirements  for 
the  financial  test  of  self-insurance  and 
reporting  differ  as  well. 

The  Subtitle  I  and  Subtitle  C  rules  are 
based  on  different  statutory  authority. 
EPA  is  mandated  under  RCRA  Subtitle  I 
(section  9003(c))  to  require  UST  owners 
or  operators  to  demonstrate  financial 
responsibility  for  corrective  actirai  and 
third^jarty  compensation.  EPA  is  also 
required,  under  RCRA  Subtitle  C 
(section  3004(u)),  to  promulgate  financial 
responsibility  requirements  for 
corrective  action  for  known  releases  at 
hazardous  waste  treatment  storage,  and 
disposal  facilities.  By  contrast  financial 
assurance  requirements  for  closiffe, 
post-closure  care,  and  liability  coverage 
at  Subtitle  C  facibties  were  promulgated 
under  section  3004(a](6]  of  RCRA,  which 
authorizes  EPA  to  publish  such 
requirements  "as  may  be  necessary  or 
desirable." 

Other  major  differences  are  explained 
below  as  they  relate  to  specific 
provisions  of  the  Subtitle  I  rule.  For  each 
section  of  proposed  40  CFR  Part  280, 
Subpart  I,  where  there  are  major 
differences  from  the  Subtitle  C 
regulations,  the  following  sections 
identify  what  these  differences  are  and, 
where  relevant  describe  the  rationale 
for  the  differences. 

B.  Section  280.91    Definition  of  Terms 
for  Financial  Responsibility 

1.  Accidental  Releases.  The  proposed 
Subtitle  I  rule,  unlike  the  Subtitle  C 
rules,  does  not  differentiate  between 
sudden  and  nonsudden  accidental 
releases. 

Under  the  Subtitle  C  rules  for  liability 
ooverage,  owners  and  operators  of  land 
disposal  facilities  are  required  to 
demonstrate  financial  responsibility  for 
third-party  claims  arising  from  both 
sudden  and  nonsudden  accidental 
occurrences,  whereas  owners  and 


operators  of  non-disposal  facilities  are 
required  to  maintain  hability  coverage 
for  sudden  accidental  occurrences  only. 
It  is  therefore  necessary,  in  the  Subtitle 
C  rules,  to  define  sudden  and  nonsudden 
accidental  occurrences  separately. 
Under  the  proposed  Subtitie  1  rule,  by 
contTMt,  all  UST  owners  and  operators 
are  required  to  maintain  coverage  for 
both  types  of  events.  Because  the 
requirements  do  not  differentiate 
between  the  types  of  coverage,  separate 
d^nitions  are  not  provided. 

2.  Legal  Defense  Costs.  The  SubtiUe  I 
definition  of  legal  defense  costs  is 
broader  than  the  SubtiUe  C  definition 
which  takes  into  account  only  the  legal 
defense  costs  of  the  insurer,  and  only 
those  costs  related  to  defenses  against 
third-party  claims.  The  broader 
definition  under  the  proposed  SubtiUe  I 
rule  reflects  the  fact  that,  unlike  the 
Subtitle  C  definition,  it  applies  to 
mechanisms  other  than  insurance  and  to 
corrective  action  as  well  as  to  third- 
party  damage  claims. 

C.  Section  28(192   Amount  and  Scope  of 
Required  Coverage 

1.  Level  of  Per-Occurrence  Coverage. 
Section  9003(d]  of  SubtiUe  I  requires 
UST  owners  or  operators  of  facilities 
engaged  in  petroleum  production, 
refining,  or  marketing  to  carry  at  least  $1 
million  of  per-occurrence  coverage  for 
corrective  action  and  third-party 
compensation.  The  proposed  SubtiUe  I 
rules  codify  this  per-occurrence 
statutory  rec^irement.  By  contrast 
Subtitle  C  provides  no  statutory 
guidance  as  to  required  or  desirable 
levels  of  financial  assurance.  The 
■mount  of  financial  assurance  reqiured 
for  the  costs  of  dosure  and  post-closare 
care  at  SubtiUe  C  facilities  is  based  on 
estimates  by  the  owner  or  operator  of 
the  costs  of  the  required  tasks;  the 
amount  of  per-occurrence  required 
liability  coverage  for  Subtitle  C  faciUties 
is  set  by  regulation:  $1  million  for 
sudden  accidental  occurrences  and  $3 
million  for  nonsudden  accidental 
occurrences. 

2.  Level  of  Aggregate  Coverage.  The 
SubtiUe  C  rules  require  $2  million 
aggregate  liability  coverage  for  sudden 
accidental  occurrences  and  $6  million 
aggregate  liability  coverage  for 
nonsudden  accidental  occurrences. 
SubtiUe  I  requirements  provide  for  a 
range  of  aggregate  levels  for  the 
combined  costs  of  corrective  action  and 
Hability  claims  due  to  both  types  of 
accidental  occurrences;  the  range  varies 
according  to  the  number  of  USTs  owned 
or  operated. 

The  actual  costs  of  releases  wiU  be 
direcUy  related  to  the  number  of 
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treatment,  storage,  or  disposal  facilities 
(TSDFs)  or  USTs  that  are  owned  or 
operated  by  the  same  entity.  The 
number  of  TSDFs  owned  or  operated  by 
a  single  entity  varies  from  1  to  50; 
however,  the  number  of  USTs  owned  or 
operated  by  a  single  entity  can  range 
from  one  to  as  many  as  several 
thousand.  The  range  of  levels  of 
required  aggregate  coverage  in  the 
Subtitle  I  requirements  reflects  this 
greater  variation  in  numbers  of  USTs 
owned  or  operated  by  a  single 
responsible  party.  The  aggregate  levels 
under  the  Subtitle  I  rule  were  based  on  a 
statistical  analysis  of  the  effect  of  the 
number  of  tanks  covered  on  the 
estimated  aggregate  levels  of  corrective 
action  and  third-party  liability  costs. 

3.  Apportionment  of  Coverage. 
Subtitle  C  contains  separate  regulations 
for  fmancial  assurance  for  corrective 
action  and  for  third-party  liability,  under 
the  proposed  financial  responsibility 
requirements  for  corrective  action,  only 
a  financial  test  and  a  guarantee  can  be 
used  to  cover  both  types  of  costs 
simultaneously.  Subtitle  I  combines 
requirements  for  corrective  action 
financial  assurance  and  third-party 
liability  coverage  into  one  regulation 
and  allows  the  use  of  the  same 
mechanisms  for  both  types  of  coverage. 
In  Subtitle  I.  Congress  did  not  provide 
guidance  on  how  coverage  should  be 
apportioned  between  the  two  different 
purposes  for  which  financial  assurance 
was  specified. 

The  combined  coverage  of  corrective 
action  and  third-party  liability  costs 
under  the  Subtitle  I  requirements 
corresponds  to  the  way  in  which 
pollution  liability  insurance  is  currently 
being  sold  to  UST  owners  and 
operators.  Environmental  impairment 
liability,  which  covers  third-party 
liability  for  TSDFs,  commonly  excludes 
on-site  cleanup. 

D.  Section  280.93    Allowable 
Mechanisms  and  Combinations  of 
Mechanisms 

1.  Allowable  Mechanisms.  The 
proposed  Subtitle  I  rule  allows  the  use 
of  indemnity  contracts,  while  Subtitle  C 
rules  do  not.  Furthermore,  Subtitle  C 
requirements  for  liability  coverage  do 
not  allow  surety  bonds  and  letters  of 
credit  for  such  coverage,  but  these  are 
allowable  mechanisms  under  the 
proposed  Subtitle  1  rule.  On  the  other 
hand,  the  Subtitle  C  requirements  for 
financial  assurance  for  closure  and  post- 
closure  care  and  proposed  Subtitle  C 
requirements  for  financial  assurance  for 
corrective  action  allow  the  use  of  trust 
funds,  while  Subtitle  I  does  not 

Indemnity  contracts  were  not 
considered  for  Subtitle  C.  As  proposed 


under  Subtitle  1.  however,  this 
instrument  should  provide  adequate 
fmancial  assurance.  A  trust  fund 
mechanism  (in  contrast  to  a  standby 
trust  fund]  is  not  proposed  for  the 
Subtitle  I  rules  because  funding  the  trust 
fund  in  a  short  period  of  time  could  be 
prohibitively  expensive,  while  funding 
the  trust  fund  over  a  longer  pay-in 
period  might  not  provide  adequate 
fmancial  assurance  during  the  first 
years  of  tank  operation. 

Subtitle  I  allows  surety  bonds  and 
letters  of  credit  for  corrective  action  and 
third-party  liability  coverage  because, 
as  designed,  they  should  provide 
adequate  assurance.  (See  the  following 
sections  on  surety  bonds  and  letters  of 
credit  for  fiu-ther  discussion  of  why 
these  mechanisms  are  allowed  in  the 
Subtitle  I  proposed  rule.) 

2.  Combinations  of  Mechanisms.  The 
mechanisms  that  may  be  combined  to 
provide  financial  assurance  under  the 
Subtitle  I  rule  differ  from  those  that  may 
be  combined  under  the  Subtitle  C  rules. 
Under  the  Subtitle  C  provisions  for 
closure  and  post-closure  care,  the 
following  mechanisms  may  be 
combined:  trust  funds,  surety  bonds, 
letters  of  credit,  and  insurance.  The 
financial  test  and  corporate  guarantee 
may  not  be  combined  with  any  other 
mechanism.  The  Subtitle  C  provisions 
for  liability  coverage,  however,  allow 
the  owner  or  operator  of  a  TSDF  to 
combine  the  financial  test  or  corporate 
guarantee  mechanisms  with  insurance, 
but  do  not  allow  the  combination  of  a 
financial  test  and  a  corporate  guarantee. 
Under  the  proposed  Subtitle  I  rule,  all 
allowable  mechanisms  may  be 
combined  to  provide  coverage  for 
corrective  action  and  third-party 
liability,  except  for  the  financial  test  and 
corporate  guarantee,  which  cannot  be 
combined  with  each  other  if  the 
financial  statements  of  the  owner  or 
operator  are  consolidated  with  the 
fmancial  statements  of  the  guarantor. 
The  Subtitle  I  rules  thus  differ  from  the 
Subtitle  C  rules  first  of  all,  in  allowing 
financial  tests  and  guarantees  to  be 
combined  with  other  mechanisms,  as 
well  as  insurance.  The  Agency's 
rationale  for  allowing  combinations  of 
the  financial  test  and  guarantee  with 
other  instruments  under  Subtitle  I  is, 
however,  the  same  as  its  rationale  for 
allowing  either  financial  tests  or 
corporate  guarantees  to  be  combined 
with  insurance  under  the  Subtitle  C 
liability  requirements:  Such 
combinations  can  enable  an  owner  or 
operator  to  use  a  fmancial  test  or 
guarantee  to  cover  the  deductible 
portion  of  his  policy,  thereby  decreasing 
his  insurance  costs.  In  a  similar  fashion, 
a  financial  test  (or  guarantee)  combined 


with  mechanisms  such  as  surety  bonds 
or  letters  of  credit  can  reduce  the  costs 
of  those  mechanisms. 

The  proposed  Subtitle  I  rules  fiu^er 
differ  from  the  Subtitle  C  ruJes  in 
allowing  the  combinations  of  a  financial 
test  and  a  guarantee  where  the  financial 
statements  of  the  owner  or  operator  are 
not  consolidated  with  those  of  the 
guarantor.  Under  Subtitle  C  the 
combination  of  a  financial  test  and  a 
guarantee  was  disallowed  m  order  to 
avoid  the  situation  whereby  the  assets 
of  a  TSDF  owner  or  operator  could  be 
double  counted  in  the  assets  of  its 
corporate  parent  (Under  the  Subtitle  C 
financial  responsibility  rules,  only 
corporate  parents  can  offer  a  guarantee 
to  their  subsidiaries;  non-parent 
guarantees  are  not  allowed).  The 
proposed  Subtitle  I  provision  prohibiting 
the  combination  of  a  financial  test  and  a 
guarantee  in  cases  where  the  owner  or 
operator  has  consolidated  financial 
statements  with  the  guarantor  is 
intended  to  accomphsh  the  same 
objective;  that  is,  to  prevent  double 
counting  of  assets  for  purposes  of 
demonstrating  financial  assurance. 

E.  Section  280.94    Financial  Test  of 
Self-Insurance 

Hie  Subtide  I  financial  test  of  self- 
insurance  differs  from  the  Subtitle  C 
financial  test  for  Uability  coverage  in  the 
following  respects: 

•  The  Subtitle  1  tangible  net  worth 
requirement  is  10  times  rather  than  6 
times  the  annual  aggregate  amount  to  be 
covered. 

•  The  Subtitle  1  financial  test  does  not 
have  a  net  working  capital  requirement 
or  a  requirement  that  owners  or 
operators  have  one  of  the  top  four  bond 
ratings  assigned  by  Moody's  or 
Standard  and  Poor's. 

•  The  Subtitle  I  financial  test  does  not 
require  that  firms  have  a  specific 
amount  of  assets  within  the  United 
States. 

•  The  Subtitle  I  financial  test  does  not 
require  a  firm  to  have  or  submit  an 
independent  certified  public 
accountant's  report  on  his  financial 
statements,  or  an  independent  certified 
public  accountant's  special  report 
attesting  to  the  accuracy  of  the 
information  presented  by  the  owner  or 
operator  of  the  firm. 

The  Subtitle  I  test  was  selected  based 
on  statistical  analysis  that  indicated 
that  firms  that  have  net  worth  equal  to 
10  times  their  corrective  action  and 
third-party  liability  obligations  will  be 
able  to  meet  these  obligations  99  percent 
of  the  time.  The  Subtitle  C  test  for 
liability  coverage  was  designed  with 
different  objectives  in  mind:  the  multiple 
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net  worth  requirement  was  based  on  the 
expected  level  of  reserves  necessary  to 
ensure  that  a  firm  could  pay  its 
obligations  even  if  its  financial 
condition  was  rapidly  deteriorating. 

The  other  differences  between  the  two 
tests  can  be  explained  by  the  Agency's 
intention  that  the  Subtitle  I  test  be 
easier  to  administer,  easier  to  verify, 
and  more  accessible  to  privately  held 
firms  than  the  Subtitle  C  test. 
Administrative  simplicity  and  test 
availability  were  particularly  important 
priorities  because  of  the  large  size  of  the 
Subtitle  I  regulated  community  and  the 
presence  of  regulated  firms  in  virtually 
every  industry  sector. 

F.  Section  280.95    Guarantee 

Subtitle  C  allows  a  guarantee  for 
liability  coverage  only  from  a  parent 
corporation  that  directly  owns  50 
percent  of  the  voting  stock  of  the  owner 
or  operator.  The  proposed  Subtitle  I 
requirements  allow  the  guarantee  to  be 
provided  by  a  related  firm  that  (1) 
possesses  a  controlling  interest  in  the 
owner  or  operator,  or  (2)  possesses  a 
controlling  interest  in  a  firm  that  in  turn 
possesses  a  controlling  interest  in  the 
owner  or  operator,  or  (3)  is  controlled 
through  stock  ownership  by  a  parent 
corporation  that  also  has  a  controlling 
interest  in  the  owner  or  operator.  A 
guarantee  may  also  be  provided  by  a 
firm  that  is  engaged  in  a  substantial 
business  relationship  with  the  owner  or 
operator  and  is  issuing  the  guarantee  as 
an  act  incidental  to  that  relationship. 
The  Subtitle  I  definition  of  "substantial 
business  relationship"  should  ensure 
that  under  many  State  insurance  laws, 
the  provision  of  guarantees  incident  to 
such  relationship  will  not  be  considered 
as  the  "business  of  insurance"  and 
therefore  will  not  be  subject  to  State 
regulation.  Uncertainty  about  the 
applicability  of  State  insurance  laws 
was  a  major  reason  why  the  Agency  did 
not  propose  nonparent  guarantees  under 
Subtitle  C. 

The  Subtitle  I  provisions  are  intended 
to  make  the  mechanism  more  broadly 
available  by  allowing  corporate 
affiliates  and  corporate  "grandparents" 
to  provide  guarantees,  and  by  allowing 
firms,  such  as  petroleum  wholesalers,  to 
provide  guarantees  to  their  customers. 

G.  Section  280.96    Indemnity  Contract 

The  proposed  Subtitle  I  rule  allows 
the  use  of  indemnity  contracts;  Subtitle 
C  rules  do  not.  The  indemnitor  must  be  a 
corporation  engaged  in  a  substantial 
business  relationship  with  the  owner  or 
operator  and  must  issue  the  guarantee 
incidental  to  that  relationship.  This 
provision  is  designed  to  allow  petroleum 
suppliers  who  are  currently  providing 


indemnities  against  liability  to  their 
customers  to  continue  to  do  so,  without 
being  subject  to  many  State  insurance 
laws.  Unlike  the  Subtitle  I  guarantee, 
however,  the  indemnity  is  not  allowed 
to  be  used  by  related  firms,  in  order  to 
ensure  that  such  firms  rely  on  the 
gvarantee  or  other  mechanisms. 

H.  Section  280.97    Insurance 

The  proposed  Subtitle  I  rules  for 
insurance  policies  closely  follow  the 
Subtitle  C  financial  responsibility  rules 
for  liability  coverage.  Both  require  first- 
dollar  coverage  (exclusive  of  legal 
defense  costs]  and  establish  the  same 
qualifications  for  insurers.  Both  also 
require  an  endorsement  or  a  certificate 
of  insurance  as  demonstrations  of 
adequate  insurance  coverage;  however, 
the  wording  and  format  of  these 
documents  as  they  are  used  for  Subtitle 
C  financial  responsibility  has  been 
altered  slightly  for  the  Subtitle  I  rule. 
The  major  difference  between  the  two 
programs  is  that  insurance  under 
Subtitle  I  can  cover  both  corrective 
action  costs  and  third-party  damages. 
Under  Subtitle  C.  insurance  is  not  an 
allowable  mechanism  under  the 
proposed  corrective  action  financial 
responsibility  rules  for  continuing 
releases,  because  such  releases  have 
already  occurred;  it  is  very  unlikely 
therefore  that  insurance  would  be 
available  to  cover  such  releases. 

/.  Section  280.99    Surety  Bond 

1.  Use  of  Surety  Bonds  to  Compensate 
111 ird  Parties.  Surety  bonds  are  an 
aDowable  mechanism  to  demonstrate 
financial  assurance  for  liabihty 
coverage  under  tfie  proposed  Subtitle  I 
rule  but  not  under  existing  Subtitle  C 
regulations. 

At  the  time  the  Subtitle  C  rules  for 
liability  coverage  were  promulgated,  the 
Agency  believed  that  insurance  would 
be  obtainable.  Further,  because 
insurance  is  so  well  suited  to  this  type  of 
coverage,  the  Agency  did  not  consider 
that  other  mechanisms  besides 
insurance  or  the  financial  test  would  be 
necessary  or  desirable  for 
demonstrating  compliance  with  the 
rules.  The  Agency  also  questioned  the 
validity  and  enforceability  of  surety 
bonds  as  a  mechanism  for  assuring 
liability  costs  under  State  law. 

Since  the  promulgation  of  these 
Subtitle  C  rules,  however,  the  insurance 
market  has  been  severely  constrained, 
and  the  Agency  has  been  exploring 
other  options  for  demonstrating 
financial  responsibility.  As  a  result,  the 
Agency  is  proposing  in  the  Subtitle  I  rule 
to  allow  surety  bonds  (as  well  as  other 
mechanisms]  as  alternatives  to 
insurance.  The  Agency  has  developed 


procedures  for  drawing  on  these 
mechanisms,  and  requirements  for  the 
approval  of  such  mechanisms  as  "valid 
and  enforceable  contracts"  by  the  State 
Attorney  General,  in  order  to  solve  some 
of  the  possible  problems  that  could 
inhibit  the  use  of  these  mechanisms  to 
cover,  in  particular,  third-party 
liabilities. 

2.  [fee  of  Performance  Bonds  vs. 
Payment  Bonds.  Under  Subtitle  I. 
performance  bonds  can  be  used  to 
demonstrate  financial  responsibility  for 
taking  corrective  action  and 
compensating  third  parties.  Under 
Subtitle  C.  both  performance  and 
payment  bonds  can  be  used  to 
demonstrate  financial  responsibility  for 
closure  and  post-closure  care  costs  at 
permitted  facilities.  Neither  type  of  bond 
is  acceptable  under  the  Subtitle  C 
hability  coverage  rules. 

In  proposing  performance  bonds  for 
the  Subtitle  I  requirements,  the  Agency 
is  also,  in  effect,  allowing  payment 
bonds,  since  performance  bonds  are 
written  to  allow  a  surety  to  choose  to 
pay  rather  than  perform. 

/.  Section  280.100   Letter  of  Credit 

The  proposed  Subtitle  I  rules  allow 
letters  of  credit  as  financial  assurance 
mechanisms  for  liability  coverage;  the 
Subtitle  C  requirements  for  liability 
coverage  do  not. 

Like  surety  bonds,  letters  of  credit  for 
liability  coverage  were  not  proposed 
under  the  Subtitle  C  requirements 
because  the  Agency  assumed  that 
owners  or  operators  could  use  insurance 
and  financial  tests  to  demonstrate 
financial  responsibility.  The  Agency  has 
since  discovered,  however,  that 
insurance  for  liability  coverage  may  not 
be  widely  available.  In  addition.  Subtitle 
I  provides  a  statutory  basis — by 
including  letters  of  credit  in  its  list  of 
financial  assurance  mechanisms  for 
both  corrective  action  and  third-party 
liability — for  use  of  this  mechanism. 
EPA  therefore  is  proposing  letters  of 
credit  for  assurance  under  SubtiUe  I. 

K.  Section  280.101    Use  of  State- 
Required  Mechanisms 

The  Subtitle  C  rules  require  that  the 
State-required  mechanisms  used  to 
demonstrate  compliance  with  the 
Federal  financial  responsibility 
requirements  be  "at  least  equivalent"  to 
the  financial  mechanisms  specified  in 
Subtitle  C.  Subpart  I  substitutes  the 
phrase  "at  least  as  stringent"  in  this 
same  context. 

The  phrase  "at  least  as  stringent" 
more  clearly  emphasizes  that  State- 
required  mechanisms  must  provide  at 
least  the  same  degree  of  assurance  as 
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Federal  mechanisms  and  is  intended  to 
parallel  die  requirement  that  State 
programs  be  no  less  stringent  than  the 
Federal  program  in  order  to  receive 
State  program  approval  under  RCRA 
section  9004(b]. 

L  Section  29ai02    State  Fund  or  Other 
State  Assurance 

1.  Acceptability  of  State  Funds  as  a 
Method  of  Assurance.  Existence  of  a 
State  fund  is  listed  as  an  acceptable 
method  of  assurance  only  in  the 
proposed  Subtitle  I  rules.  State  funds  are 
allowed  under  Subtitle  1  because  (1] 
RCRA  section  90(H(c){l)  explicidy 
allows  their  use  in  authorized  State 
programs  and  (2)  because  State  funds 
can  provide  adequate  assurance.  While 
existence  of  a  State  fund  is  not  listed 
explicitly  ss  an  allowable  mechanism 
under  the  Subtitle  C  rules.  U  is  a  type  of 
State  asstmiption  of  responsibility, 
which  is  allowed  by  the  Subtitle  C 
regulations. 

2.  Submission  to  Regional 
Administrator  of  Description  of  State 
Fund  or  Other  State  Assurance.  Under 
Subtitle  C  the  owner  or  operator  must 
submit  to  the  Regional  Achninistrator  a 
letter  from  the  State  describing  the 
State's  assumption  of  responsibility  and 
requesting  that  it  be  considered 
acceptable.  Under  the  proposed  Subtitle 
I  rules,  the  State  must  submit  to  the 
Regional  Administrator  a  description  of 
the  State  fund  or  other  State  assurance. 

The  Subtitle  I  requirement  that  States 
submit  a  letter  on  behalf  of  all  owners  or 
operators  to  be  covered  by  the  State 
fund  or  other  State  assurance  was 
included  because  some  State  funds  were 
designed  only  to  cover  unusual 
emergencies  and  not  all  types  of  UST 
releases.  EPA  therefore  considered  that 
the  State  is  more  qualified  than  owners 
or  operators  to  determine  whether  the 
State  fund  may  be  used  to  satisfy  the 
Subpart  I  financial  requirements. 

M  Section  280.103    Standby  Trust 
Funds 

A  standby  trust  fund  is  being 
proposed  under  Subtitle  I  as  an 
allowable  depository  mechanism  for 
funds  drawn  on  guarantees,  indemnity 
contracts,  surety  bonds,  and  letters  of 
credit.  Standby  trust  funds  have  also 
been  proposed  in  the  Subtitle  C 
financial  responsibility  rules  for 
corrective  action  for  known  releases, 
and  are  required  in  the  financial 
responsibility  rules  for  closure  and  post- 
closure  care.  Under  Subtitle  C  they  also 
are  used  as  a  mechanism  to  hold  funds 
drawn  from  other  mechanisms.  Such  a 
depository  mechanism  is  necessary, 
since  EPA  cannot  directly  receive  funds 
drawn  on  financial  assurance 


instruments;  the  funds  must  instead  be 
remitted  to  the  Treasury.  A 
Congressional  appropriation  would  then 
be  required  to  obtain  the  funds  for  their 
original  purpose.  Under  Subtitle  C  a 
standby  trust  is  not  required  for  the 
corporate  guarantee  for  liability 
coverage  because  the  funds  are  paid 
directly  to  the  third-party  claimant 

N.  Section  290.104    Substitution  of 
Financial  Assurance  Mechanisms  By 
An  Owner  or  Operator 

Under  the  proposed  Subtitle  I 
requirements,  an  owner  or  operator  may 
substitute  one  allowable  financial 
assurance  mechanism  for  another, 
provided  that  he  maintains  a  mechanism 
or  combination  of  mechanisms  that 
satisfies  the  financial  responsibility 
requirement.  The  Subtitle  C  rules  require 
an  owner  or  operator  to  submit  evidence 
of  alternate  financial  assurance  and 
obtain  the  written  consent  of  the 
Regional  Administrator  before  he  is 
allowed  to  substitute  the  alternate 
assurance  for  his  existing  mechanism. 

The  decision  not  to  require  the  written 
consent  of  the  Regional  Administrator 
under  the  Subtitle  I  rule  is  consistent 
with  the  Agency's  general  approach 
under  Subtitle  I  to  limit  reporting 
requirements.  Nevertheless,  under  the 
proposed  Subtitle  I  rules,  owners  or 
operators  will  still  have  to  maintain 
proof  of  continuous  financial  assurance. 

O.  Section  280.105    Cancellation  or 
Nonrenewal  by  a  Provider  of  Financial 
Assurance 

1.  Circumstances  Under  Which  a 
Third-Party  Financial  Assurance 
Mechanism  May  Be  Cancelled.  Under 
the  proposed  Subtitle  I  rule,  a  provider 
of  financial  assurance  may  cancel  or  fail 
to  renew  an  assurance  mechanism  120 
days  after  giving  notice  of  termination  to 
the  owner  or  operator.  The  120-day 
period  during  which  a  third-party 
mechanism  cannot  be  cancelled  is 
identical  to  the  cancellation  provisions 
for  insurance,  surety  bonds,  corporate 
guarantees,  and  letters  of  credit  in  the 
Subtitle  C  regulations  for  closure  and 
post-closure  care  financial  assurance. 
Under  the  Subtitle  C  provisions  for 
surety  bonds,  guarantees,  and  letters  of 
credit  if  an  owner  or  operator  fails  to 
provide  alternate  assurance  within  the 
120-day  period,  the  Regional 
Administrator  may  draw  on  the 
mechanism.  These  provisions  differ  from 
the  Subtitle  C  provisions  for  liability 
coverage,  which  only  allow  a  corporate 
guarantee  to  be  cancelled  if  and  when 
the  Regional  Administrator  approves 
alternate  liability  coverage.  Insurance 
for  liability  coverage  under  Subtitle  C 
may  be  cancelled  60  days  after  written 


notice  is  received  by  the  Regional 
Administrator. 

The  120-day  requirement  was  adopted 
for  the  Subtitle  I  cancellation 
requirements  to  avoid  the  situation 
where  a  provider  of  financial  assurance 
does  not  have  a  definite  date  by  which 
he  can  cancel  the  mechanism.  For  both 
the  Subtitle  I  proposed  rule  and  the 
RCRA  Subtitle  C  closure  and  post- 
closure  care  regulations,  specifying  a 
definite  time  by  which  a  provider  may 
cancel  was  intended  to  increase  the 
availability  of  third-party  instruments  to 
the  extent  possible  nvithout  endangering 
human  health  and  the  environment. 
The  Subtitle  C  liabiUty  coverage 
requirements  for  the  corporate 
guarantee  (which  allow  cancellation 
only  if  an  alternate  means  of  assurance 
has  been  approved)  may  provide  better 
assurance  of  continuous  coverage  than 
the  120-day  provision.  However,  such 
provisions  were  not  considered  to  be 
appropriate  for  the  Subtitle  I  rules,  given 
the  decision  to  allow  guarantees  to  be 
provided  by  non-parent  corporations. 
Such  non-parent  guarantees  are 
expected  to  be  an  important  means  of 
complying  with  the  regulations  for  many 
UST  ovwiers  or  operators;  however, 
these  mechanisms  are  unlikely  to  be 
offered  unless  the  guarantor  can 
ascertain  his  potential  liability  under  the 
mechanism.  A  provision  that  allows 
cancellation  of  the  guarantee  only  if 
alternate  assurance  is  obtained  would 
leave  the  guarantor  uncertain  as  to 
when  his  liabihty  would  end. 

2.  Time  by  Which  an  Owner  or 
Operator  Must  Obtain  Alternate 
Financial  Assurance  After  Receiving  a 
Notice  of  Cancellation  from  a  Provider 
of  Financial  Assurance.  Under  the 
proposed  Subtitle  I  rule,  owners  or 
operators  of  petroleum  USTs  must 
obtain  alternate  coverage  within  60  days 
after  receiving  a  notice  of  cancellation 
or  nonrenewal  from  a  provider  of 
financial  responsibility.  Under 
comparable  provisions  in  the  Subtitle  C 
program  (i.e.,  the  cancellation  provisions 
for  surety  bonds,  letters  of  credit  and 
corporate  guarantees  for  closure  and 
post-closure  care  financial  assurance), 
the  owner  or  operator  must  obtain 
alternate  coverage  within  90  days  after 
receiving  a  notice  of  cancellation  of  his 
existing  financial  assurance  instrument. 
(The  Subtitle  C  provisions  for  liabihty 
coverage  are  not  comparable  in  this 
respect  since  neither  the  insurance  nor 
the  corporate  guarantee  provisions  set 
time  limits  for  obtaining  alternate 
coverage  on  the  basts  of  the  receipt  of  a 
cancellation  notice.) 

Given  the  120<lay  notice  of 
cancellation  period,  the  time  in  that 
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period  by  which  an  owner  or  operator 
must  obtain  alternate  coverage 
determines  how  long  the  Agency  %vill 
have  to  draw  on  a  mechanism  before  it 
is  cancelled.  Under  the  proposed 
Subtitle  I  rules,  requiring  owners  or 
operators  to  obtain  alternate  financial 
assurance  60  days  after  receipt  of  a 
cancellation  notice  leaves  the  Agency  60 
days  in  which  to  draw  on  the 
mechanism  if  the  owner  or  operator  fails 
to  get  alternate  assurance  and  EPA 
determines  that  funds  are  needed.  Under 
the  Subtitle  C  rules,  requiring  owners  or 
operators  to  obtain  alternate  assurance 
90  days  after  receipt  of  a  cancellation 
notice  leaves  the  Agency  30  days  in 
which  to  draw  on  the  mechanism  if  the 
owner  or  operator  fails  to  get  alternate 
assurance.  The  Agency  believes  that  the 
longer  time  period  available  in  the 
Subtitle  I  case  for  deciding  on  whether 
to  draw  on  existing  mechanisms  is 
necessary.  In  the  Subtitle  C  case,  it  is 
certain  that  funds  for  closure  and  post- 
closure  care  will  be  needed.  The  Agency 
therefore  will  always  draw  on  the 
existing  financial  assurance  mechanism 
if  the  owner  or  operator  fails  to  obtain 
alternate  assurance  after  receiving 
notice  that  his  existing  mechanism  will 
be  cancelled.  However,  if  an  owner  or 
operator  of  an  UST  (in  the  Subtitle  I 
case)  fails  to  obtain  alternate  assurance 
after  receipt  of  a  cancellation  notice,  it 
is  not  certain  that  funds  will  be  needed 
from  an  existing  mechanism.  To  justify 
drawing  on  the  existing  mechanism,  the 
Agency  must  first  determine  whether  a 
release  has  occurred  or  is  suspected; 
this  determination  will  probably  require 
a  site  inspection.  Therefore,  the  Agency 
will  need  a  longer  time  period  in  the 
Subtitle  I  case  than  in  the  Subtitle  C 
case  to  decide  whether  to  draw  upon  the 
existing  mechanism. 

P.  Section  280. 106    Reporting  by  Owner 
or  Operator 

Under  the  Subtitle  C  requirements,  an 
owner  or  operator  must  submit  evidence 
of  financial  assurance  to  EPA.  EPA 
maintains  this  evidence  throughout  the 
operating  life  of  the  facility  and,  if  post- 
closure  care  is  required,  throughout  the 
post-closure  care  period.  Under  the 
proposed  Subtitle  I  rules,  an  owner  or 
operator  is  not  required  to  submit 
evidence  of  financial  assurance  on  a 
regular  basis.  Instead,  evidence  is 
submitted  only  in  the  following 
circumstances: 

(1)  When  the  owner  or  operator 
notifies  the  Regional  Administrator  of 
the  existence  of  a  new  petroleum 
underground  storage  tank  under 

§  280.22: 

(2)  Within  30  days  after  the  owner  or 
operator  has  a  known  or  suspected 


release  from  a  petroleum  underground 
storage  tank  required  to  be  reported 
under  S  280.74; 

(3)  If  the  owner  or  operator  fails  to 
obtain  alternate  coverage  as  required  by 
this  subpart,  within  30  days  after  the 
owner  or  operator  receives  notice  of 

•  commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  a 
provider  of  financial  assurance  as  a 
debtor. 

•  suspension  or  revocation  of  the 
authority  of  a  provider  of  financial 
assurance  to  issue  a  financial  assurance 
mechanism, 

•  failure  of  a  guarantor  or  indemnitor 
to  meet  the  requirements  of  the  financial 
test,  or 

•  other  incapacity  of  a  provider  of 
financial  assurance; 

(4)  When  an  owner  or  operator 
receives  notice  that  an  assurance 
mechanism  is  cancelled,  as  required  by 
S  280.105(b);  or 

(5)  If  the  owner  or  operator  using  the 
financial  test  fails  to  meet  the 
requirements  of  the  test,  as  required  by 
{280.94. 

The  Agency  recognizes  that  requiring 
UST  owners  or  operators  to  submit 
evidence  of  Subtitle  I  financial 
responsibility  on  a  regular  basis  may 
improve  compliance  with  the  rule. 
However,  the  Agency  believes  that 
reporting  requirements  under  Subtitle  I 
need  not  and  should  not  be  as  stringent 
as  those  of  Subtitle  C  for  the  following 
reasons: 

•  The  Subtitle  I  regulated  community 
is  much  larger  than  the  Subtitle  C 
regulated  conmiunity,  therefore 
amplifying  the  problem  of  regular 
administrative  review. 

•  The  absence  of  regular  reporting 
will  not  necessarily  result  in  non- 
compliance. There  is  evidence  that  UST 
owners  or  operators  are  already 
obtaining  insurance  to  limit  their 
exposure  to  future  costs  of  corrective 
action  or  third-party  claims. 

•  The  Leaking  UST  Trust  Fund 
creates  incentives  for  owners  and 
operators  to  comply,  since  the  Fund  may 
limit  the  liability  of  owners  or  operators 
to  the  amount  of  required  financial 
responsibility  only  if  the  owner  or 
operator  has  maintained  evidence  of 
financial  responsibility  and  if  other 
conditions  are  met.  The  enforcement 
Suspension  provisions  create  incentives 
lor  owners  or  operators  to  demonstrate 
to  the  Agency  that  they  have  attempted 
to  comply  with  the  financial 
responsibility  regulations. 

Q.  Section  280.107    Recordkeeping 

Under  Subtitle  I,  an  owner  or  operator 
must  maintain  evidence  of  financial 


responsibility  at  the  tank  site  or  place  of 
business  until  one  year  following 
closure.  This  requirement  applies  both 
to  active  mechanisms  and  mechanisms 
that  have  been  cancelled  or  not 
renewed.  In  addition,  if  a  release  is 
conftmed,  evidence  of  all  assurance 
mechanisms  covering  such  a  release 
must  be  maintained  until  one  year  after 
completion  of  closure  and  corrective 
action.  Under  Subtitle  C,  there  are  no 
requkements  for  owners  or  operators  to 
maintain  evidence  of  financial 
responsibility  at  a  hazardous  waste 
facility  or  place  of  business. 

The  difference  between  Subtitle  I  and 
Subtitle  C  on  recordkeeping  is  related  to 
the  difference  between  the  two  with 
respect  to  reporting  of  financial 
assurance  to  EPA.  Because  Subtitle  C 
requires  owners  or  operators  to  submit 
evidence  of  financial  assurance  to  EPA 
under  all  circumstances.  EPA  controls 
the  records  of  financial  assurance,  thus 
rendering  unnecessary  a  requirement 
that  owners  or  operators  also  maintain 
such  evidence  at  the  facility  or  place  of 
business.  In  contrast.  Subtitle  I  requires 
UST  owners  or  operators  to  report 
financial  assurance  to  EPA  only  under 
certain  circumstances;  therefore,  owners 
or  operators  must  be  required  to 
maintain  records  of  financial  assurance 
so  that  records  can  be  accessed  if 
necessary  (for  example,  if  a  claim  is 
made  on  an  insurance  policy  from 
previous  years). 

The  proposed  Subtitle  I  rule,  unlike 
the  Subtitle  C  rule,  also  requires  the 
owner  or  operator  to  maintain  a 
certification  that  the  financial  assurance 
mechanism  used  to  demonstrate 
financial  responsibility  is  in  compliance 
with  the  requirements  of  the  rule. 
Because  owners  or  operators  are  not 
required  to  submit  evidence  of  financial 
assurance  to  EPA  on  a  regular  basis,  the 
Agency  believes  that  requiring  the 
additional  certification  is  necessary  to 
provide  incentives  for  owners  or 
operators  to  comply  with  the  regulations 
at  all  times.  Furthermore,  the 
certification  requirement  will  serve  as 
an  enforcement  tool.  The  certification  is 
not  necessary  in  the  SubtiUe  C  context 
because  the  more  stringent  reporting 
requirements  enable  the  Agency  to 
monitor  at  all  times  compliance  with  the 
rule. 

R.  Section  280.108    Drawing  on 
Financial  Assurance  Mechanisms 

Under  SubtiUe  I,  the  Agency  is 
proposing  special  procedures  for 
drawing  on  certain  mechanisms  (i.e.. 
guarantees,  indemnity  contracts,  surety 
bonds,  and  letters  of  credit)  for  third- 
party  liability  claims;  the  Subtitle  C 
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rules  do  not  contain  such  procedures 
since  (except  for  guarantees)  these 
mechanisms  are  not  allowed  for  liability 
coverage. 

Guarantors,  indemnitors,  sureties,  and 
providers  of  letters  of  credit  do  not  have 
well-developed  procedures  for 
investigating  claims  of  third-party 
liability.  Instead,  they  require  precise 
defmitions  of  the  triggers  for  payment 
under  those  mechanisms.  Subtitle  I, 
therefore,  relies  on  either  (1)  agreements 
by  both  the  owner  or  operator  and  the 
provider  of  financial  assurance  that  the 
claim  is  valid  and  should  be  paid,  or  (2) 
a  court  order  establishing  a  final 
judgment  against  the  owner  or  operator. 
These  two  alternatives  are  similar  to  the 
procedures  used  to  determine  when 
insurance  payments  should  be  made,  for 
cases  in  which  the  claim  is  not 
contested  by  the  insurer,  and  provide  a 
precise  statement  that  can  be  relied 
upon  by  the  provider  of  Rnancial 
assurance. 

S.  Section  280. 109    Release  from 
Financial  Assurance  Requirements 

Under  Subtitle  I,  the  owner  or 
operator  will  be  released  from  financial 
assurance  requirements  upon 
completion  of  closure  of  tanks  requiring 
coverage  or,  if  corrective  action  is 
required,  upon  completion  of  the 
corrective  action  and  closure.  Under 
Subtitle  C  financial  assurance  for 
closure  and  liability  coverage,  the  owner 
or  operator  will  be  released  from 
financial  assurance  requirements  after 
certification  that  closure  has  been 
completed  in  accordance  with  the 
approved  plan.  For  post-closure  care, 
the  owner  or  operator  will  be  released 
after  certiHcation  that  the  post-closure 
care  period  has  been  completed  in 
accordance  with  the  approved  plan. 

Subtitle  I  does  not  allow  the 
automatic  release  of  the  owner  or 
operator  from  financial  assurance 
requirements  at  the  closure  of  a  tank 
because  a  release  requiring  corrective 
action  could  be  discovered  during 
closure  and  the  costs  of  corrective 
action  could  go  unfimded. 

T.  Section  280.110   Bankruptcy  or  Other 
Incapacity  of  Owner  or  Operator  or 
Provider  of  Financial  Assurance 

1.  Bankruptcy  or  Other  Incapacity  of 
Owner  or  Operator  or  Provider  of 
Financial  Assurance.  The  proposed 
requirements  for  the  Subtitle  I  program 
are  the  same  as  the  Subtitle  C 
requirements.  The  language  of  the 
requirements,  however,  has  been 
amended  to  be  more  applicable  to  the 
speciHc  assurance  instruments  and 
terminology  of  the  Subtitle  I  proposal. 


Under  both  sets  of  requirements,  an 
ovmer  or  operator  must  notify  the 
Regional  Administrator  by  certiHed  mail 
within  10  days  of  the  start  of  a 
bankruptcy  proceeding  in  which  he  is 
named  as  debtor.  Under  the  Subtitle  C 
requirements,  a  guarantor  who  is  named 
as  a  debtor  in  a  bankruptcy  proceeding 
must  notify  the  Regional  Administrator, 
whereas  under  the  Subtitle  I  rules  in 
such  a  situation  the  guarantor  must 
notify  the  owner  or  operator.  The 
difference  is  due  to  the  fact  that  under 
the  Subtitle  I  requirements,  EPA  must  be 
notified  only  if  the  owner  or  operator 
caimot  get  alternate  coverage  in  the 
event  of  a  guarantor's  bankruptcy. 

The  proposed  Subtitle  I  rule  fuirther 
differs  from  the  Subtitle  C  requirements 
in  that  an  indemnitor  named  as  a  debtor 
in  a  bankruptcy  proceeding  must  also 
notify  the  owner  or  operator.  The 
Subtitle  C  requirements  do  not  have  this 
provision  for  indemnitors,  because 
indemnity  contracts  are  not  allowable 
financial  responsibility  mechanisms 
imder  the  rules. 

2.  Incapacity  of  a  State  Fund  or  Other 
State  Assurance.  If  a  State  is  assuming 
responsibility  for  financial  assurance 
under  the  Subtitle  C  requirements,  it 
does  not  have  to  notify  the  ov^ner  or 
operator  or  Regional  Administrator  if  it 
becomes  incapable  of  assuming 
financial  responsibility. 

Under  Subtitle  I,  however,  a  State  that 
provides  a  State  fund  as  evidence  of 
fmancial  responsibility  must  notify  the 
owner  or  operator  and  the  Regional 
Administrator  if  the  State  fund  becomes 
incapable  of  providing  financial 
responsibility  as  required  under  the 
financial  assurance  rules.  The  proposed 
Subtitle  I  rule  requires  this  notification 
because  incapacity  of  a  State  fund  is  a 
concrete,  definable  event  that  can  occur 
for  a  number  of  reasons;  for  example, 
monies  in  a  State  fund  could  be 
depleted.  Incapacity  of  a  State  assuming 
financial  responsibility  under  Subtitle  C 
is,  by  contrast,  an  extremely  unlikely 
event. 

U.  Section  280.111    Suspension  of 
Enforcement 

RCRA  section  g003(d)(5)P]  authorizes 
the  Agency  to  develop  procedures  and 
criteria  for  suspending  enforcement  of 
the  financial  responsibility  requirements 
for  particular  classes  or  categories  of 
underground  storage  tanks  or  for 
underground  storage  tanks  located  in 
particular  States.  Subtitle  C  contains  no 
comparable  provisions. 

V.  Integration  with  Other  EPA  Programs 

In  proposing  the  Subtitle  I  financial 
responsibility  requirements,  the  Agency 
has  considered  the  integration  of  these 


requirements  with  other  EPA  programs, 
including  other  Subtitle  I  rulemakings 
and  the  Leaking  Underground  Storage 
Tank  Trust  Fund  program. 

A.  Other  Subtitle  I  Rulemakings 

Certain  requirements  in  other  Subtitle 
I  rulemakings  are  relevant  to  the  UST 
financial  responsibility  requirements 
proposed  today.  For  instance,  the 
provisions  of  the  UST  corrective  action 
requirements  may  affect  the  availability 
of  the  financial  assurance  mechanisms 
proposed  today  by  influencing  the  range 
and  certainty  of  corrective  action  costs. 
In  addition,  reporting  of  a  tank  release 
under  the  corrective  action  requirements 
triggers  the  need  to  submit  evidence  of 
financial  responsibility  for  review  imder 
the  Subpart  I  financial  responsibility 
requirements.  The  Agency  is  proposing 
today  that  owners  or  operators  of 
petroleum  USTs  must  provide  evidence 
of  financial  assurance  until  one  year 
after  closure  or,  if  corrective  action  is 
needed  at  closure,  one  year  after  closure 
and  corrective  action  are  completed. 
Thus,  the  procedures  developed  in  UST 
closure  and  corrective  action 
rulemakings  for  determining  when 
closure  occurs  or,  if  corrective  action 
has  been  completed,  will  affect  the 
options  chosen  for  terminating  financial 
responsibility  requirements. 

In  addition,  the  technical  standards 
for  USTs  containing  petroleum  may 
influence  the  appropriate  amounts  of 
coverage.  The  release  detection 
requirements  eventually  may  lower 
costs  of  corrective  action  and  third- 
party  damages  because  releases  will  be 
detected  eariier.  UST  technical 
standards  should  reduce  the  likelihood 
of  releases  from  USTs  containing 
petroleum;  adjustments  may  therefore 
be  needed  to  the  aggregate  amounts  of 
coverage,  which  are  based  on  the 
probabihty  of  a  release.  Because  of 
these  potential  changes,  the  Agency  will 
monitor  the  costs  and  frequency  of 
releases  and,  if  necessary,  adjust  the 
required  amounts  of  coverage. 

Finally,  the  Agency  lacks  sufficient 
data  to  set  the  appropriate  amounts  of 
financial  responsibility  for  USTs 
containing  regulated  substances  other 
than  petroleum.  Thus,  EPA  is  developing 
an  advance  notice  of  proposed 
rulemaking  to  help  gather  data  on  the 
frequency  of  releases  from  such  USTs. 
costs  of  corrective  action  and  third- 
party  damages,  and  the  availability  of 
the  assurance  mechanisms  for  the 
regulated  community. 
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B.  Leaking  Underground  Storage  Tank 
(UST)  Trust  Fund  and  Response 
Program 

SARA  amended  Sobtille  I  by  adding  a 
new  Subsection  9003(h),  to  establish  a 
response  pro^^m  for  releases  horn 
USTs  containing  petroleum.  As  part  of 
this  program.  Congress  authorized  the 
Administrator  to  issue  corrective  action 
orders  and  to  expend  monies  from  the 
Leaking  Underground  Storage  Tank 
(UST)  Trust  Fund  to  pay  for  corrective 
action  costs  and  certain  enforcement 
and  cost  recovery  activities  at 
petroleum-containing  UST  sites.  Before 
the  effective  date  of  regitlations 
promulgated  under  section  9003(c)  of 
Subtitle  I,  expenditures  from  the  Leaking 
UST  Trust  Fund  can  be  made  when,  in 
the  judgment  of  the  Administrator  or 
State,  corrective  action  is  necessary  to 
protect  human  health  and  the 
environment.  After  the  effective  date  of 
these  UST  regulations.  Fund  monies  can 
be  used  to  pay  for  corrective  action  in 
any  of  the  following  situations: 

(1)  An  owner  or  operator  who  is 
required  to  undertake  the  corrective 
action  and  who  is  capable  of  carrying 
out  corrective  action  properly  does  not 
exist  or  cannot  be  identified;. 

(2)  Prompt  action  by  the 
Administrator  (or  State)  is  necessary  to 
protect  human  health  and  the 
environment; 

(3)  The  flnancial  resources  of  the 
owner  or  operator,  including  any  UST 
financial  assurance,  are  inadequate  to 
pay  the  entire  cost  of  the  corrective 
action,  and  expenditures  from  the  Fund 
are  necessary  to  assure  effective 
corrective  action;  or 

(4)  An  owner  or  operator  has  failed  or 
reftised  to  comply  with  an  order  to 
perform  corrective  action. 

Section  9003(h)(ll)  explicitly  prohibits 
the  expenditure  of  Fund  monies  for 
corrective  action  at  any  facility  where 
the  owner  or  operator  has  failed  to 
maintain  evidence  of  fmancial 
responsibility  in  the  required  amounts, 
except  (1)  in  cases  where  there  is  no 
solvent  owner  or  operator,  or  (2)  in 
cases  where  immediate  action  is 
necessary  to  respond  to  an  imminent 
and  substantial  endangerment  of  human 
health  or  the  environment,  or  (3)  to 
undertake  an  "allowable  corrective 
action"  to  protect  human  health. 
(Section  g003(h)(5)  defmes  these 
allowable  corrective  actions  to  include 
"temporary  or  permanent  relocation  of 
residents  and  aitemative  water 
supplies  '  and  exposure  assessments 
undertaken  to  protect  hiunan  heahh.) 

The  Trust  Fund  and  the  Tmancial 
responsibiUty  program  under  Subtitle  I 
are  closely  related.  The  most  basic 


relationship  is  that  the  level  of  coveraige 
required  in  the  Hnancial  responsibihty 
regulations  will  affect  the  potential  draw 
on  the  Trust  Fund.  This  is  because, 
according  to  the  way  the  Trust  Fund  is 
established  in  the  statute,  the  level  of 
financial  assurance  required  acts  as  a 
kind  of  "deductible"  to  the  coverage 
provided  by  the  Trust  Fund.  The  Trust 
Fund  may  pay  for  the  costs  of  corrective 
action  that  exceed  the  amount  of 
coverage  required  under  the  financial 
responsibihty  rules.  Thus,  the  higher  the 
req\iired  coverage,  the  less  the  potential 
draw  on  the  Tnist  Fund.  If,  however,  the 
owner  or  operator  does  not  maintain 
coverage  in  the  amounts  required  in  the 
financial  responsibihty  regulations,  the 
relationship  is  somewhat  different.  In 
these  cases,  the  Trust  Fund  may  be 
drawn  upon  only  in  the  limited 
circumstances,  as  described  above.  In 
addition,  in  cases  where  EPA  seeks  to 
recover  costs  for  a  response  to  a  leaking 
UST,  full  costs  can  be  sought  from 
owners  or  operators  who  have  not 
maintained  financial  responsibility. 

The  Agency  also  may  use  monies  from 
the  Fund  to  cover  corrective  action  costs 
for  classes  of  tank  owners  and  operators 
that  are  granted  a  suspension  of 
enforcement  of  the  financial 
responsibility  requirements  under 
§  280.111.  Finally.  States  must  pay  for  10 
percent  of  the  costs  of  corrective  action 
tuider  the  Trust  Fund  after  the  Federal 
UST  regulations  become  effective.  To 
finance  their  contributions,  some  States 
may  create  funds  that  also  may  be  used 
as  methods  of  assurance. 

VI.  State  Program  Approval 

Section  9004  of  RCRA  allows  any 
State  to  submit  an  underground  storage 
tank  regulatory  program  for  review  and 
approval  by  EPA.  EPA  is  proposing 
procedures  and  standards  for  State 
regulatory  program  approval  elsewhere 
in  today's  Federal  Register .  An  EPA- 
approved  State  UST  regulatory  program 
will  operate  "in  lieu  of  the  Federal 
program.  The  Agency  may  approve  the 
State  program  if  the  State  demonstrates 
that  its  program  (1)  imposes 
requirements  that  are  "no  less  stringent" 
than  the  Federal  leak  detection, 
prevention,  correction,  and  financial 
responsibility  requirements  and  (2) 
provides  for  adequate  enforcement  of 
compliance  with  such  requirements.  The 
statute,  however,  does  allow  EPA  to 
grant  interim  approval  to  States  that 
have  established  less  stringent 
requirements  in  certain  areas. 

The  Regional  Administrator  may 
approve  a  State  UST  program  that  falls 
to  estabUsh  requirements  that  are  "no 
less  stringent"  than  the  Federal 
requirements  for  all  elements  of  the 


Federal  program  for  an  interim  period.  A 
State  program  may  receive  interim 
approval  if  the  State  does  not  have 
requirements  that  are  "no  less  stringent" 
than  the  Federal  requirements,  for  (1) 
maintaining  a  leak  detection  system  or 
comparable  system,  (2)  maintaining 
records  of  leak  detection  systems.  (3) 
reporting  of  releases  from  tanks  and 
corrective  action  used  to  respond  to  the 
release,  and  (4)  tank  closure.  A  State 
program  cannot  receive  interim  or  final 
approval  if  it  has  financial  responsibihty 
requirements  that  are  less  stringent  than 
those  in  today's  rulemaking. 

VIL  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

1.  Compliance  With  Executive  Order 
12291.  Sections  2  and  3  of  Executive 
Order  12291  (46  FR  131393,  February  19, 
1981)  require  that  a  regulatory  agency 
determine  whether  a  new  regulation  will 
be  "major"  and,  if  so,  that  a  regulatory 
impact  analysis  be  conducted.  A  major 
rule  Is  defined  as  one  that  is  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

EPA  has  conducted  an  RIA  of  the 
proposed  Subtitle  I  financial 
responsibility  requirements  for 
petroleum-containing  underground 
storage  tanks.  Based  on  this  analysis, 
the  Agency  has  concluded  that  this 
regulation  may  have  annual  costs  of 
greater  than  $100  million.  Therefore, 
today's  proposed  regulation  is  a  major 
rule,  as  defined  by  E.0. 12291.  The 
following  five  sections  summarize  the 
results  of  the  RIA.  Section  2.  describes 
the  regulated  community  affected  by 
this  regulation.  Section  3.  presents  some 
of  the  methods  and  assumptions  used  to 
produce  the  RIA.  Section  4.  presents 
EPA's  estimates  of  the  annual  real 
resource  costs  of  the  proposal.  Section  5. 
discusses  the  regulation's  economic 
impacts,  and  Section  6.  describes  its 
potential  benefits. 

2.  The  Regulated  Community.  This 
proposed  regulation  is  estimated  to 
apply  to  1.4  million  underground  storage 
tanks  (USTs)  located  at  468,000  separate 
facihties.  For  the  purpose  of  this 
analysis,  the  regulated  community  was 
divided  into  four  major  sectors:  retail 
motor  fuel  marketing,  agriculture,  local 


government,  and  general  industry.  Retail 
motor  fuel  marketing  is  the  largest  single 
affected  sector  and  includes  193,(XX) 
retail  motor  fuel  outlets  owned  by 
almost  90,000  firms.  This  sector  has  been 
further  subdivided  into  three  segments: 
refmers,  multi-outlet  retail  chains,  and 
open  dealers  (defined  as  firms  owning 
and  operating  a  single  retail  motor  fuel 
outlet).  The  agricultural  sector  includes 
all  farms  owning  an  UST  with  a 
capacity  of  more  than  1,100  gallons; 
approximately  86,000  USTs  located  at 
50,000  farms  meet  this  definition.  Local 
governments  own  62,000  USTs.  For  the 
purposes  of  this  analysis,  the  general 
industry  sector  includes  all  other  sectors 
(i.e.,  sectors  other  than  retail  motor  fuel 
marketing,  agriculture,  and  local 
government)  where  USTs  are  located. 
Firms  in  the  general  industry  sector 
range  from  large  manufacturing 
concerns  to  small  retail  operations, 
USTs  in  this  sector  usually  are  used  to 
provide  motor  fuel  for  fleets  of  vehicles 
(e.g.,  at  trucking  firms  and  automobile 
rental  agencies)  or  to  provide 
convenient  access  to  motor  fuel  for  off- 
the-road  vehicles  (e.g.,  construction 
equipment).  The  general  industry  sector 
is  estimated  to  contain  418,000  USTs  at 
192,000  facilities  owned  by  more  than 
137,000  firms. 

3.  Assumptions  and  Methodology 
Used  in  the  RIA.  Following  are  the  key 
assumptions  used  to  estimate  the  costs 
and  other  impacts  of  this  regulation: 

•  Owners,  rather  than  operators, 
satisfy  and  pay  the  costs  of  financial 
responsibility  requirements,  except 
when  the  owner  is  a  private  individual 
and  the  operator  is  a  business 
corporation. 

•  All  owners  who  qualify  for  self- 
insurance  use  this  mechanism  to  satisfy 
their  financial  responsibility 
requirements,  and  incur  real  resource 
costs  for  developing  and  maintaining  the 
required  records  and  reports. 

•  All  firms  currently  insured  for 
corrective  action  and  compensation  of 
third  parties  will  maintain  their 
insurance  to  comply  with  this  regulation. 

•  Firms  that  are  not  currently  insured 
and  that  cannot  use  the  financial  test  of 
self-insurance  will  attempt  to  obtain 
insurance  (rather  than  other  financial 
assurance  mechanisms]  to  comply  with 
this  regulation. 

•  Insurance  will  only  be  available  to 
those  firms  meeting  insiu^rs' 
qualifications  for  insurability.  Such 
qualifications  may  include 
specifications  with  regard  to  tank  age, 
prior  release  histories,  etc.  Because  the 
number  of  currently  uninsured  firms  that 
will  meet  these  qualifications  is 
uncertain,  regulatory  costs  have  been 
estimated  for  three  scenarios:  (1)  no 


additional  firms  will  be  insured,  (2)  SO 
percent  of  uninsured  firms  that  cannot 
meet  the  financial  test  will  be  insured, 
and  (3)  100  percent  of  uninsured  firms 
that  cannot  meet  the  financial  test  will 
not  be  able  to  get  insurance. 

•  Insurance  premium  costs  for 
petroleum  UST  owners  in  industry  (and 
government)  sectors  other  than  retail 
motor  fuel  marketing  are  equivalent  to 
current  and  projected  insurance 
premium  costs  for  UST  owners  in  the 
retail  motor  fuel  marketing  sector.  (In 
sectors  other  than  retail  motor  fuel 
marketing,  there  is  no  active  UST 
insurance  market.) 

•  Firms  that  cannot  obtain  insurance 
will  apply  for  a  suspension  of 
enforcement  and  incur  costs  associated 
with  documenting  the  fact  that  no 
financial  assurance  mechanisms  are 
available  and  that  progress  toward  the 
formation  of  a  risk  retention  group  or 
toward  coverage  under  a  State  fund  is 
being  made.  These  costs  will  depend  on 
the  extent  to  which  insurers  and  other 
providers  of  financial  assurance 
mechanisms  are  willing  to  provide 
letters  stating  that  entire  classes  of  UST 
owners  cannot  obtain  financial 
assurance.  If  insurers  and  other 
providers  of  financial  mechanisms  are 
willing  to  provide  such  letters,  each 
owner  will  need  one  hour  per  year  of 
managerial  time  for  activities  related  to 
maintaining  suspension  of  enforcement 
status.  If  insurers  and  other  providers  of 
financial  mechanisms  are  unwilling  to 
provide  such  letters,  then  each  owner 
will  need  to  provide  individual  proof  of 
his  or  her  inability  to  obtain  financial 
assurance,  and  the  time  needed  for 
activities  related  to  maintaining 
suspension  of  enforcement  status  will 
rise  to  eight  hours  of  managerial  time 
per  owner  per  year.  (The  costs  of 
forming  a  risk  retention  group  are  not 
examined  in  the  RIA.) 

•  For  the  purposes  of  analyzing 
economic  impacts  and  possible  benefits 
of  the  proposed  financial  responsibility 
regulation,  firms  that  meet  insurers' 
criteria  for  insurability  incur  corrective 
action  costs  and  third-party  liability 
costs  consistent  with  insurance 
premiums  and  past  and  projected 
insurance  claims  experience.  (The 
probabilities  and  costs  of  corrective 
actions  used  for  this  analysis  are 
different  from  those  used  in  the 
Technical  Standards  RIA.  The  Technical 
Standards  RIA  develops  probabilities 
and  costs  of  corrective  action  for  all 
regulated  USTs.  The  Financial 
Responsibility  RIA,  on  the  other  hand, 
develops  probabilities  and  costs  of 
corrective  action  only  for  those  facilities 
meeting  insurers'  criteria  for 
insurability.  The  Financial 


Responsibility  RIA  thus  excludes,  for 
example,  the  probabilities  and  costs  of 
corrective  action  for  incidents  occurring 
at  facilities  owned  by  firms  unable  to 
obtain  insurance,  incidents  occurring 
before  the  owner  has  insurance,  and 
release  incidents  that  are  not  reported  to 
the  insurer. 

4.  Annual  Real  Resource  Costs.  The 
real  resource  costs  of  the  proposed 
regulation  are  defined  as  those 
resources  expended  as  a  result  of  the 
regulation  that  would  not  have  been 
expended  in  its  absence.  Real  resource 
costs  therefore  exclude  insurance  costs 
for  those  owners  or  operators  who 
already  have  insurance  for  their  USTs. 
For  owners  or  operators  who  purchase 
insurance  in  order  to  comply  with  this 
regulation,  those  portions  of  the 
premium  used  to  pay  for  corrective 
action,  third-party  liability,  and  claims 
adjustment,  do  not  represent  real 
resource  costs:  these  costs  would  be 
incurred  in  any  case.  The  use  of 
insurance  simply  transfers  the  payment 
of  these  costs  from  the  owner  or 
operator  to  the  insurer.  (The  costs  and 
regulatory  Impacts  of  corrective  action 
attributable  to  the  UST  technical 
standards  are  analyzed  in  the  Technical 
Standards  Regulatory  Impact  Analysis.) 
The  portion  of  insurance  premiums  that 
do  represent  real  resource  costs  include 
the  insurer's  profits,  administrative 
costs,  and  sales  costs.  These  real 
resource  costs  are  equal  to  about  40 
percent  of  the  total  insurance  premium 
cost.  Also  included  in  real  resource 
costs  are  the  recordkeeping  and 
reporting  costs  associated  with 
certifying  compliance  with  this 
regulation,  updating  financial 
mechanisms  annually,  sending  required 
reports  to  EPA  (e.g.,  notifying  EPA  of 
bankruptcy),  reporting  associated  with 
requesting  a  suspension  of  enforcement, 
etc. 

The  total  annual  real  resource  costs  of 
the  proposed  financial  responsibility 
requirements  for  all  petroleum  UST- 
owning  sectors  is  estimated  to  be  $284.6 
million,  assuming  that  all  firms  that  do 
not  have  insurance  or  do  not  qualify  for 
the  financial  test  can  purchase 
insurance.  Using  this  assumption,  no 
firms  would  have  to  apply  for  a 
suspension  of  enforcement.  Under  the 
assumption  that  50  percent  of  the  firms 
that  do  not  have  insurance  or  cannot 
qualify  for  the  financial  test  can 
purchase  insurance,  the  total  annual  real 
resource  costs  of  the  financial 
responsibility  requirement  range  from 
$144.5  million  to  $159.1  million, 
depending  on  the  cost  of  suspension  of 
enforcement.  Assuming  that  all  firms 
that  do  not  have  insurance  or  cannot 
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qualify  for  the  financial  test  could  not 
purchase  insurance  reduces  the  real 
resource  costs  of  the  regulation  to 
between  $4^  million  and  $33.4  million. 
These  real  resource  costs  represent 
recordkeeping  and  reporting  costs  for 
those  owners  or  operators  who  already 
have  fmancial  assurance  mechanisms, 
the  recordkeeping  and  reporting  costs 
associated  with  applying  for  a 
suspension  of  enforcement,  and  other 
mandatory  recordkeeping  and  reporting 
costs  for  all  UST  owners  or  operators. 
The  lower  cost  estimate  is  applicable  if 
insurers  and  other  providers  of  fmancial 
assurance  are  willing  to  provide  letters 
stating  that  entire  classes  of  owners  will 
not  be  able  to  obtain  financial 
assurance.  The  higher  cost  estimate  is 
applicable  if  each  owner  must  obtain 
individual  letters  of  rejection  from 
providers  of  financial  assurance. 

5.  Economic  Impacts.  The  economic 
impacts  of  today's  proposed  regulation 
were  carefully  examined  for  the  open 
dealer  and  small  jobber  segments  of  the 
retail  motor  fuel  marketing  sector.  The 
open  dealer  segment  was  chosen  for 
detailed  analysis  because  severe 
economic  impacts  were  considered  to  be 
most  likely  in  this  segment.  Open  dealer 
firms  are  small  (the  median  net  worth  is 
$90,000  and  the  median  value  of  assets 
is  $210,000):  none  currently  have  UST 
insurance,  and  none  can  use  the 
financial  test;  however,  the  use  of  USTs 
is  essential  to  firms  in  this  business.  For 
UST-owning  firms  in  the  general 
industry  sector  with  less  than  $1  milHon 
in  assets,  a  screening  analysis  was 
performed  to  determine  impacts. 

The  open  dealer  analysis  only  applies 
to  those  open  dealer  firms  that  can  meet 
insurers'  qualifications  for  insurability 
(e.g..  with  regard  to  age  of  tanks,  release 
history,  etc.).  In  the  first  year  after 
implementation  of  the  proposed 
financial  responsibility  requirements,  an 
estimated  0.69  percent  of  existing  open 
dealer  firms  meeting  insurers'  criteria 
for  insurability  would  close  as  a  result 
of  the  costs  of  insurance  premiums.  If  all 
open  dealer  firms  can  meet  insurers' 
qualifications  for  insurability,  555  firms 
would  close.  However,  over  the  long  run 
(10  years),  EPA  estimates  that  a  smaller 
percentage  of  firms  would  exit  the 
industry  if  they  had  UST  insurance  than 
if  they  did  not.  Although  the  costs  of 
insurance  premiums  may  force  some 
low-profit,  marginal  open  dealer  firms  to 
close,  fewer  larger,  more  profitable  firms 
would  close  as  a  result  of  paying 
insurance  premiums  than  would  close  if 
they  were  required  to  pay  the  costs  of 
third-party  liabihty  awards  and 
corrective  actions  from  their  own  funds. 


To  the  extent  that  financial 
responaibihty  requirements  help  make 
insurance  available  to  firms  in  this 
segment  (and  some  insurers  believe  that 
this  may  be  the  case],  the  economic 
impact  of  these  financial  responsibility 
requirements  on  many  firms  in  this 
segment  may  be  lessened. 

Outside  of  the  open  dealer  segment, 
the  economic  impacts  of  the  proposed 
financial  responsibility  requirements  on 
the  retail  motor  fuel  marketing  sector 
will  be  negligible.  EPA's  analysis  of  the 
economic  impact  of  these  requirements 
on  small  jobber  firms  found  that  if  these 
firms,  which  typically  own  13  or  fewer 
tanks,  can  get  insurance  at  the  $1  million 
per-occurrence  and  aggregate  levels, 
fewer  firms  would  exit  the  industry  with 
insurance  than  without  it.  However,  if 
small  jobber  firms  had  to  purchase 
insurance  at  the  $2  million  aggregate 
level,  the  economic  impacts  of  this 
regulation  would  be  significantly  worse 
for  these  firms  than  if  they  were  not 
insured. 

In  the  general  industry  sector,  EPA 
examined  financial  data  for  firms  in  65 
four-digit  SIC  code  categories  that 
contain  firms  that  ovm  USTs.  In  only  11 
of  these  SIC  code  categories  would  the 
value  of  premiums  exceed  10  percent  of 
the  before-tax  profits  of  average  firms  in 
these  categories  having  less  than  $1 
million  in  assets.  Most  firms  in  these  SIC 
code  categories  do  not  use  USTs,  and  it 
is  possible  that,  if  the  costs  of  today's 
regulation  imposed  severe  impacts  on 
those  firms  in  these  sectors  that  do  use 
them,  they  could  avoid  these  costs  by 
closing  thHBir  UST  facilities. 

6.  Benefits.  Today's  proposal  is 
associated  with  a  variety  of  potential 
economic  benefits  that  are  discussed  in 
qualitative  terms  in  the  RIA.  For 
example,  these  regulations  provide  for 
an  improved  allocation  of  resources  by 
ensuring  that  the  costs  of  corrective 
action  and  third-party  liability  awards 
are  reflected  in  the  costs  and  in  the 
pricing  decisions  of  UST-owning  firms  in 
the  affected  sectors.  Thus  the  proposed 
rule  may  result  in  ^^ater  internalization 
of  costs  and  improved  op^^tion  of  the 
market.  In  addition,  some  industry 
sectors  may  experience  fewer  business 
disruptions  as  a  consequence  of  a  firm's 
use  of  UST  insurance,  because  fewer 
small  firms  will  be  forced  to  exit  the 
Industry.  In  the  case  of  smaller  firms 
that  could  not  pay  for  corrective  action 
without  insurance,  having  insurance 
may  provide  an  incentive  to  report 
releases  more  promptly.  (For  example, 
in  the  absence  of  insurance,  an  owner 
might  be  reluctant  to  report  a  release 
having  cleanup  coets  high  enough  to 


force  him  out  of  business).  Further, 
req«iring  owners  of  USTs.  to  obtain  a 

financial  assurance  mechanism  provides 
an  incentive  for  them  to  replace  or 
upgrade  their  USTs  to  lower  the  costs  of 
paying  for  the  mechanism  (e.g.,  lower 
insurance  premiums).  An  increase  in  the 
number  of  tanks  replaced  or  upgraded 
also  will  reduce  the  risk  of 
environmental  contamination  and 
endangerment  of  human  health. 

There  are  also  potential  cost  savings 
with  regard  to  the  use  and 
administration  of  the  Leaking  UST  Trust 
Fund  set  up  by  SARA.  If  the  Leaking 
UST  Trust  Fund  does  not  have  adequate 
funds  to  pay  for  all  UST  corrective 
actions  necessary  to  protect  human 
health  and  the  environment,  these 
financial  responsibility  requirements 
will  benefit  human  health  and  the 
environment  by  ensuring  that  the  Trust 
Fund  is  used  to  address  a  larger  number 
of  serious  releases  (where  there  is  no 
identifiable  owner  or  operator). 

Most  of  the  benefits  of  the  proposed 
regulation  can  be  estimated  only 
qualitatively  at  the  present  time. 
However,  for  the  open  dealer  segment  it 
was  possible  to  compare  quantitatively 
the  value  of  corrective  action  costs  and 
third-party  liability  awards  that  would 
be  met  if  firms  meeting  insurers' 
qualifications  of  insurability  were 
insured  and  the  value  of  corrective 
action  costs  and  third-party  liability 
awards  that  would  not  be  met  if  these 
firms  did  not  have  insurance.  For  open 
dealer  firms  qualifying  for  insurance, 
$1,119  per  facility  per  year  in  corrective 
action  costs  and  third-party  liability 
awards  would  be  left  unfunded  if  such 
firms  did  not  in  fact  purchase  insurance. 
The  total  value  of  the  unfunded  financial 
responsibility  remaining  if  all  firms  in 
the  segment  obtained  insurance  would 
be  reduced  by  $88  milUon. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et.  seq.),  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

EPA  has  conducted  an  analysis  of  the 
impacts  of  this  regulation  on  small 


fptft 


Register  /  Vol.  52.  No.  74  /  FWday.  Aptfl  17.  1887  /  Proposed  Rules 


12841 


businesses  as  part  of  Its  regulatory 
impact  analysis  (RIA)  and  has 
concluded  that  this  regulation  may  have 
a  significant  economic  impact  on  some 
small  businesses.  EPA  examined  the 
economic  impacts  of  financial 
responsibility  requirements  in  the  small 
business  segments  of  the  retail  motor 
fuel  marketing  industry  and  in  general 
industry  sectors.  In  the  retail  motor  fuel 
marketing  sector,  this  analysis  found 
that  economic  impacts  in  the  aggregate 
for  firms  meeting  insurers'  qualifications 
of  insurability  are  very  small  in  the 
short  run  but  are  actually  favorable  over 
the  long  run.  However,  the  cost  of 
insurance  premiums  may  force  some 
low-profit,  marginal  open  dealer  firms  to 
close.  Larger,  more  profitable  open 
dealers  and  small  jobbers  and 
convenience  store  chains  would  actually 
have  their  rate  of  exit  from  the  industry 
reduced  if  they  could  obtain  insiu-ance. 

In  the  general  industry  sectors,  in  only 
11  of  65  SIC  codes  examined  would  the 
cost  of  insurance  premiums  represent 
more  than  10  percent  of  before-tax 
profits.  Most  firms  in  these  SIC  code 
categories  do  not  use  USTs,  and  it  is 
possible  that,  if  the  costs  of  today's 
regulation  imposed  severe  impacts  on 
these  firms,  they  would  avoid  these 
costs  by  closing  their  USTs.  For  small 
businesses  not  qualifying  for  insurance, 
the  costs  of  applying  for  a  suspension  of 
enforcement  are  small  and  unlikely  to 
cause  a  significant  economic  impact. 
However,  the  RIA  does  not  fully 
consider  all  situations  that  might  cause 
significant  economic  impacts,  nor  does  it 
consider  all  developments  that  might 
mitigate  the  economic  impacts  of 
financial  responsibility  requirements. 
For  example,  economic  impacts  on  small 
businesses  might  be  greater  than  those 
estimated  for  firms  that  are  able  to 
obtain  insurance,  but  only  if  these 
businesses  are  forced  to  pay  a  very  high 
premium  or  if  all  their  tanks  are 
replaced. 

On  the  other  hand,  the  RIA  does  not 
examine  the  possibility  that  all 
corrective  action  costs  and  third-party 
liability  awards  might  be  paid  by  State 
funds  financed  by  taxes  on  gasoline. 
Such  funds  would  minimize  economic 
impacts  on  small  businesses  and 
transfer  the  costs  of  these  financial 
responsibility  requirements  to  the 
consumers  of  motor  fuel. 

The  Agency  has  conducted  a  separate 
RIA  and  Regulatory  Flexibility  Analysis 
of  the  UST  technical  standards  proposed 
elsewhere  in  today's  Federal  Register. 
The  technical  standards  RIA  assesses 
the  costs  of  corrective  action 
attributable  to  corrective  action 
requirements.  The  Agency  concluded  in 


that  analysis  that  the  technical 
standards,  including  corrective  action 
requirements,  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

Pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
reporting  and  recordkeeping  provisions 
of  today's  proposed  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  726  Jackson  Place.  NW., 
Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Should  EPA  promulgate  a  final  rule,  the 
Agency  will  respond  to  comments  by 
OMB  or  the  public  regarding  the 
information  collection  provisions  of  the 
rule. 

VIIL  Supporting  Documents 

Background  materials,  including  a 
supporting  document,  discussing  the 
most  significant  issues  raised  by  today's 
proposed  rule  have  been  prepared  and 
are  included  in  this  rulemaking  docket. 
Other  Federal  Register  notices  on 
financial  assurance,  and  background 
documents,  which  were  prepared  for 
other  financial  assurance  regulations 
under  RCRA  Subtitle  C.  Subpart  H. 
include  the  May  2, 1986,  final  regulations 
on  closure,  post-closure  care,  and 
financial  responsibility,  51  FR  16433;  the 
March  19, 1985,  proposed  regulations,  50 
FR  11068;  the  July  26, 1982,  interim  final, 
land  disposal  regulations,  47  FR  32274; 
the  April  7, 1982,  final  rules  on  financial 
assurance  for  closure  and  post-closure 
care,  47  FR  15032;  the  January  12, 1981. 
interim  final  rules,  46  FR  2802;  and  the 
May  19. 1980,  proposed  regulations,  45 
FR  33260. 

These  supporting  materials  are 
available  for  inspection  by  the  public  in 
Room  LG-100.  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  from  9:00  a.m.  to  4:00 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Copies  of  several  of 
these  docimients  also  are  available  for 
public  inspection  and  review  in  the 
Ubraries  of  EPA's  Regional  Offices. 

IX.  List  of  Subjects  io  40  CFR  Part  280 

Administrative  practice  and 
procedure.  Environmental  protection. 
Insurance,  Oil  pollution.  Penalties. 
Petroleum,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 


Undergroimd  storage  tanks.  Water 
pollution  control. 
Lee  M.  Tbomas, 

Administrator. 
March  29. 1987. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  280-TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS 

1.  The  authority  citation  for  Part  280  is 
revised  to  read  as  follows: 

Autbority:  Sections  2002.  9001,  9002,  9003, 
9004,  9005.  9006.  9007.  and  9009  of  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976,  as  amended  (42  U.S.C.  6912.  6991, 
6991(a),  6991  (b),  8991(c),  6991fd),  6991(e). 
6091(f).  and  6991(h)). 

2.  40  CFR  Part  280  is  amended  to  add 
a  new  Subpart  I  as  follows: 

Su(>part  l--finaf>cial  RmponsibWty 

280.90  Applicability. 

280.91  Definition  of  terms. 

280.92  Amount  and  scope  of  required 
coverage. 

280.93  Allowable  mechanisms  and 
combinations  of  mechanisms. 

280.94  Financial  test  of  self-insurance. 

280.95  Guarantee. 

280.96  Indemnity  contract 

280.97  Insurance. 

280.98  Risk  retention  group  coverage. 

280.99  Surety  bond. 

280.100  Letter  of  credit. 

280.101  Use  of  State-required  mechanism. 

280.102  State  fund  or  other  State  assurance. 

280.103  Standby  trust  fund. 

280.104  Substitution  of  financial  assurance 
mechanisms  by  an  owner  or  operator. 

280.105  Cancellation  or  nonrenewal  by  a 
provider  of  financial  assurance. 

280.106  Reporting  by  owner  or  operator. 

280.107  Recordkeeping. 

280.108  Drawing  on  fuiancial  assurance 
mechanisms. 

280.109  Release  from  the  requirements  of 
this  subpart. 

280.110  Bankruptcy  or  other  incapacity  of 
owner  or  operator  or  provider  of 
financial  assurance. 

200.111  Suspension  of  enforcement. 

S2M.90    AppNcabUlty. 

(a)  This  subpart  applies  to  owners  and 
operators  of  all  undergroimd  storage 
tanks  containing  petroleum  except  as 
otherwise  provided  in  this  section. 

(b)  The  owners  and  operators  of 
underground  storage  tanks  installed 
after  the  effective  date  of  these 
regulations  become  subject  to  the 
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requirements  of  this  subpart  at  the  time 
the  tank  is  put  into  operation. 

(c)  State  and  Federal  government 
entities  whose  debts  and  liabilities  are 
the  debts  and  liabilities  of  a  State  or  the 
United  States  are  exempt  from  the 
requirements  of  this  subpart. 

(d)  The  requirements  of  this  subpart 
do  not  apply  to  owners  and  operators  of 
underground  storage  tanks  containing  a 
mixture  of  petroleum  and  other 
regulated  substances  in  which 
petroleum  is  not  the  principal 
component. 

(e)  The  requirements  of  this  subpart 
do  not  apply  to  owners  or  operators  of 
any  of  the  following  types  of  UST 
systems: 

(1)  Wastewater  treatment  tanks; 

(2)  Sumps; 

(3)  Underground  storage  tank  systems 
containing  used  oil; 

(4)  Underground  bulk  storage  tanks; 

(5)  Underground  storage  tank  systems 
containing  radioactive  waste; 

(6)  Electrical  equipment;  and 

(7)  Hydraulic  lift  tanks. 

§  280.9 1    Definition  of  tenns. 

When  used  in  this  subpart,  the 
following  terms  shall  have  the  meanings 
given  below: 

"Accidental  release"  means  any 
sudden  or  nonsudden  release  of 
petroleum  arising  from  operating  an 
underground  storage  tank  that  results  in 
a  need  for  corrective  action,  bodily 
injury,  or  property  damage  neither 
expected  nor  intended  by  the  tank 
owner  or  operator. 

"Bodily  injury"  shall  have  the 
meaning  given  to  this  term  by  applicable 
State  law;  however,  this  term  shall  not 
include  those  liabilities  which, 
consistent  with  standard  insurance 
industry  practices,  are  excluded  from 
coverage  in  liability  insurance  policies 
for  bodily  injury. 

"Controlling  interest"  means  direct 
ownership  of  at  least  50  percent  of  the 
voting  stock  of  another  entity. 

"Legal  defense  cost"  is  any  expense 
that  an  owner  or  operator  or  provider  of 
financial  assurance  incurs  in  defending 
against  claims  or  actions  brought — 

(1)  By  EPA  or  a  State  to  require 
corrective  action  or  to  recover  the  costs 
of  corrective  action; 

(2)  By  or  on  behalf  of  a  third  party  for 
bodily  injury  or  property  damage  caused 
by  an  accidental  release;  or 

(3)  By  any  person  to  enforce  the  terms 
of  a  flnancial  assurance  mechanism. 

"Occurrence"  is  an  accident,  including 
continuous  or  repeated  exposure  to 
conditions,  which  results  in  a  release 
from  an  underground  storage  tank. 

"Property  damage"  shall  have  the 
meaning  given  this  term  by  applicable 


State  law;  however,  this  term  shall  not 
include  those  liabilities  which, 
consistent  with  standard  insurance 
industry  practices,  are  excluded  from 
coverage  in  liability  insurance  policies 
for  property  damage. 

■'Provider  of  financial  assurance" 
means  an  entity  that  provides  financial 
assurance  to  an  owner  or  operator  of  a 
underground  storage  tank  through  one  of 
the  mechanisms  listed  in  S  S  280.95- 
280.102,  including  a  guarantor, 
indemnitor,  insurer,  risk  retention  group, 
surety,  issuer  of  a  letter  of  credit,  issuer 
of  a  State-required  mechanism,  or  a 
State. 

'  "Substantial  business  relationship" 
means  the  extent  of  a  business 
relationship  necessary  under  applicable 
State  law  to  make  a  guarantee  or 
indemnity  contract  issued  incident  to 
that  relationship  valid  and  enforceable. 
A  guarantee  or  indemnity  contract  is 
issued  "incident  to  that  relationship"  if 
it  arises  from  and  depends  on  existing 
economic  transactions  between  the 
guarantor  or  indemnitor  and  the  owner 
or  operator. 

"Tangible  net  worth"  means  the 
tangible  assets  that  remain  after 
deducting  liabilities;  such  assets  do  not 
include  intangibles  such  as  goodwill  and 
rights  to  patents  or  royalties.  For 
purposes  of  this  definition,  "assets" 
means  all  existing  and  all  probable 
future  economic  benefits  obtained  or 
controlled  by  a  particular  entity  as  a 
result  of  past  transactions. 

§  280.92    Amount  and  scope  of  required 
coverage. 

(a)  Owners  or  operators  of  petroleum 
underground  storage  tanks  must  obtain 
coverage  for  taking  corrective  action 
and  for  compensating  third  parties  for 
bodily  injury  and  property  damage 
caused  by  accidental  releases  arising 
from  operating  petroleum  underground 
storage  tanks  in  the  amount  of  at  least 
$1  million  per  occurrence. 

(b)  Owners  or  operators  of  petroleum 
underground  storage  tanks  must  obtain 
annual  aggregate  coverage  for  taking 
corrective  action  and  for  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  accidental 
releases  arising  from  operating 
petroleum  underground  storage  tanks  in 
•t  least  the  following  amounts: 

(1)  For  owners  or  operators  of  1  to  12 
petroleum  underground  storage  tanks,  $1 
million; 

(2)  For  owners  or  operators  of  13  to  80 
petroleum  underground  storage  tanks,  $2 
million; 

(3)  For  owners  or  operators  of  81  to 
140  petroleum  underground  storage 

anks.  $3  million; 


(4)  For  owners  or  operators  of  141  to 
250  petroleum  underground  storage 
tanks,  $4  million; 

(5)  For  owners  or  operators  of  251  to 
340  petroleum  underground  storage 
tanks,  $5  million;  and 

(6)  For  owners  or  operators  of  341  or 
more  petroleum  underground  storage 
tanks,  $6  million. 

(c)  For  purposes  of  paragraph  (b)  of 
this  section  only,  "a  petroleum 
underground  storage  tank"  means  a 
single  containment  unit  and  does  not 
mean  combinations  of  single 
contamment  units. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  if  the  owner  or 
operator  uses  separate  mechanisms  or 
separate  combinations  of  mechanisms  to 
demonstrate  financial  responsibility  for 
corrective  action  or  for  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  sudden 
accidental  releases  or  for  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  nonsudden 
accidental  releases,  the  amount  of 
coverage  provided  by  each  mechanism 
or  combination  of  mechanisms  must  be 
in  the  full  amount  specified  in 
paragraphs  (a)  and  (b}  of  this  section. 

(e)  If  an  owner  or  operator  uses 
separate  mechanisms  or  combinations 
of  mechanisms  for  different  petroleum 
underground  storage  tanks,  the  annual 
aggregate  coverage  required  shall  be 
based  on  the  number  of  tanks  covered 
by  each  such  separate  mechanism  or 
combination  of  mechanisms. 

(f)  The  amounts  of  coverage  required 
under  this  section  exclude  legal  defense 
costs. 

§  280.93    Allowable  mechanisms  and 
combinations  of  mechanisms. 

(a)  Subject  to  the  limitations  of 
paragraph  (b)  of  this  section,  an  owner 
or  operator  may  use  any  one  or 
combination  of  the  mechanisms  listed  in 
§§  280.94-280.102  to  demonstrate 
financial  responsibility  under  this 
subpart  for  one  or  more  underground 
storage  tanks. 

(b)  An  owner  or  operator  may  use  a 
guarantee,  indemnity  contract,  or  surety 
bond  to  establish  financial 
responsibility  only  if  the  Attorney 
General(s)  of  the  State(s)  in  which  the 
underground  storage  tanks  are  located 
has  (have)  submitted  a  written 
statement  to  EPA  that  a  guarantee, 
indemnity  contract,  or  surety  bond 
executed  as  described  in  this  section  is 
a  legally  valid  and  enforceable 
obligation  in  that  State. 
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S  280.94    Financial  t«st  of  s«H-<nsuranc«. 

(a)  An  owner  or  operator,  guarantor, 
or  indemnitor  may  satisfy  the 
requirements  of  5  280.92  by  passing  a 
financial  test  of  self-insurance  that 
conforms  to  the  requirements  of  this 
section.  To  pass  the  financial  test  of 
self-insurance,  the  owner  or  operator, 
guarantor,  or  indemnitor  must  meet  the 
criteria  of  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)(i)  or  (b)(3)(ii),  and  (b)(4)  of  this 
section  based  on  year-end  financial 
statements  for  its  latest  completed  fiscal 
year. 

{b)(l)  The  owner  or  operator,  and/or 
guarantor,  and/or  indemnitor  must  have 
a  tangible  net  worth  of  at  least  10  times: 

(i)  The  total  of  the  applicable 
aggregp*'-  amount  required  by 
§  280.92(b),  based  on  the  number  of 
underground  storage  tanks  for  which  a 
financial  test  is  used  to  demonstrate 
financial  responsibility  to  EPA  under 
this  section  or  to  a  State  under  a  State 
program  authorized  by  EPA  under  40 
CFR  Part  281; 

(ii)  The  sum  of  the  current  closure  and 
post-closure  care  cost  estimates  and 
amount  of  hability  coverage  for  which  a 
financial  test  is  used  to  demonstrate 
financial  responsibiUty  to  EPA  imder  40 
CFR  264.101.  264.143.  264.145,  285.143, 
and  265.145  and  40  CFR  284.147  and 
265.147  or  to  a  State  under  a  State 
program  authorized  by  EPA  under  40 
CFR  Part  271;  and 

(iii)  The  sum  of  current  plugging  and 
abandonment  cost  estimates  for  which  a 
financial  test  is  used  to  demonstrate 
financial  responsibihty  to  EPA  under  40 
CFR  144.63  or  to  a  State  under  a  State 
program  authorized  by  EPA  under  40 
CFR  Part  145. 

(2)  The  owner  or  operator,  and/or 
guarantor,  and/or  indemnitor  must  have 
a  tangible  net  worth  of  at  least  $10 
million. 

(3)  The  owner  or  operator,  and/or 
guarantor,  and/or  indemnitor  must 
either: 

(i)  File  financial  statements  annually 
with  the  SEC;  or 

(ii)  Report  the  firm's  tangible  net 
worth  to  Dun  and  Bradstreet,  and  Dun 
and  Bradstreet  must  have  assigned  the 
firm  a  financial  strength  rating  of  4A  or 
5A. 

(4)  The  firm's  year-end  financial 
statement,  if  independently  audited, 
cannot  include  an  adverse  auditor's 
opinion  or  a  disclaimer  of  opinion. 

(c)  To  demonstrate  that  it  meets  this 
test,  the  chief  financial  officer  of  the 
owner  or  operator,  and/or  guarantor, 
and/or  indemnitor  must  sign,  within  90 
days  of  the  close  of  each  fiscal  year,  a 
letter  worded  exactly  as  follows,  except 
that  instructions  in  brackets  are  to  be 
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replaced  with  the  relevant  information 
and  the  brackets  deleted: 

Letter  From  CUef  Financial  Officer 

I  am  the  chief  financial  officer  of  (insert: 
name  and  address  of  the  owner  or  operator, 
and/or  guarantor,  and/or  indemnitor].  This 
letter  is  in  support  of  the  use  of  [the  financial 
test  of  self-insurance,  and/or  guarantee  and/ 
or  indemnity  contract]  to  demonstrate 
financial  responsibility  for  [insert  "taking 
corrective  action"  and/or  "compensating 
third  parties  for  bodily  injury  and  property 
damage  caused  by"  [insert:  "sudden 
accidental  releases"  and/or  "nonsudden 
accidental  releases")  in  the  amount  of  at 
least  [insert  dollar  amount]  per  occurrence 
and  [insert  dollar  amount]  annual  aggregate 
arising  from  operating  the  underground 
storage  tank(s]  indicated  below. 

The  follo%ving  underground  storage  tanks  at 
the  following  facilities  are  covered  by  this 
financial  test  or  a  financial  test  under  an 
authorized  State  program  by  this  owner  or 
operator,  guarantor,  or  indemnitor  [list  for 
each  tank:  the  tank  identification  number 
provided  in  the  notification  submitted 
pursuant  to  40  CFR  280.22.  or  the 
corresponding  State  requirement,  the  name 
and  address  of  facihty  where  each  tank  is 
located,  and  whether  each  tank  is  covered  by 
this  financial  test  or  a  financial  test  under  a 
State  program  authorized  under  40  CFR  Part 
281]. 

A  financial  test,  guarantee,  or  indemnity,  is 
also  being  used  by  this  owner  or  operator, 
and/or  guarantor,  and/or  indemnitor  to 
demonstrate  evidence  of  financial 
responsibility  in  the  following  amounts  under 
other  EPA  regulations  or  State  programs 
authorized  by  EPA  under  40  CFR  Parts  271 
and  145: 


Antoimt 

EPA  Regulation: 
Ctosure      (§§264.143      and 

265.143) $ 

Post-Closure  Care 

(§§264.145  and  265. 145) 

Liability  Coverage 

(§§  264. 1 47  and  265. 1 47) 

Conectivo  Action  (§  264.101)...        

Plugging  and  Atwndonment 

(§  144.63) 

AuttMjrized  State  Programs: 

Closure 

Post-Ck)sure  Care „ 

LiatMlity  Coverage 

Correctrve  Action 

Plugging  and  AbaruJonment 

Total „ „ $ 


This  (owner  or  operator,  and/or  guarantor, 
and/or  indemnitor]  (insert  "has"  or  "has 
not")  filed  financial  statements  with  the 
Securities  and  Exchange  Commission  (SEC) 
for  the  latest  fiscal  year. 

This  [owner  or  operator,  and/or  guarantor, 
and/or  indemnitor]  [insert  "has"  or  "has 
not")  provided  financial  information  to  Dun 
and  Bradstreet  and  received  a  financial 
strength  rating  of  4A  and  5A. 

This  (owner  or  operator,  and/or  guarantor, 
and/or  indemnitor]  has  not  received  an 


adverse  opinion  or  a  disclaimer  of  opinion 
from  an  independent  auditor  on  his  financial 
statements  for  the  latest  completed  fiscal 
year. 

(Fill  in  the  following  information.  Tangible 
net  worth  is  to  be  derived  from  the  year-end 
financial  statements  of  the  owner  or  o{>erator, 
and/or  guarantor,  and/or  indemnitor  for  the 
latest  completed  fiscal  year.] 

Amount 

1.  Amount  ot  annual  aggregate 
coverage  to  be  demonstrat- 
ed based  on  the  number  of 

tanks  identified  above $ 

2.  AnxMjnt  of  closure  and  post- 
closure  care  costs,  ItatMhty 
coverage,  and  plugging  and 
abandonment  costs  covered 

by  a  financial  test $ 

3.  Sum  of  Pne  I  and  line  2 $ 

4.  Tangitjie  net  »yortti $ 

5.  Is  Nne  4  at  least  10  times 

Nne  3? „ „...      Yes    No 


1  hereby  certify  that  the  wording  of  this 
letter  is  identical  to  the  wording  specified  in 
40  CFR  2fl0.94(c)  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 
(Signature] 
(Name) 
(Title) 
[Date] 

(d)  If  an  owner  or  operator,  guarantor, 
or  indemnitor  using  the  test  to  provide 
financial  assurance  fails  to  meet  the 
requirements  of  the  financial  test  at  the 
end  of  any  fiscal  year,  the  owner  or 
operator,  must  obtain  alternate  coverage 
within  120  days  of  the  end  of  the  fiscal 
year. 

(e)  The  Regional  Administrator  may 
requu-e  reports  of  financial  condition  at 
any  time  from  the  owner  or  operator, 
guarantor,  or  indemnitor.  If  the  Regional 
Administrator  finds,  on  the  basis  of  such 
reports  or  other  information,  that  the 
owner  or  operator,  guarantor,  or 
indemnitor  no  longer  meets  the  financial 
test  requirements,  the  owner  or  operator 
must  obtain  alternate  coverage  within  30 
days  after  notification  of  such  a  finding. 

(f)  If  the  owner  or  operator,  fails  to 
obtain  alternate  coverage  by  the  end  of 
the  120-day  or  30-day  period,  the  owner 
or  operator  must  nofify  the  Regional 
Administrator  of  such  failure. 

§280.95    QuarantM. 

(a)  An  owner  or  operator  may  satisfy 
the  requirements  of  §  280.92  by 
obtaining  a  guarantee  that  conforms  to 
the  requirements  of  this  section.  The 
guarantor  must  be: 

(1)  A  firm  that  (i)  possesses  a 
controlling  interest  in  the  owner  or 
operator. 
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(ii)  Possesses  a  controlling  interest  in 
a  firm  described  under  (l)(i);  or, 

(iii)  Is  controlled  through  stock 
ownership  with  a  common  parent  firm 
that  possesses  a  controlling  interest  in 
the  owner  or  operator  or, 

(2)  A  firm  engaged  in  a  substantial 
business  relationship  with  the  owner  or 
operator  and  issuing  the  guarantee  as  an 
act  incident  to  that  business 
relationship. 

(b)  Within  90  days  of  the  close  of  each 
fiscal  year  the  guarantor  must 
demonstrate  that  it  meets  the  fmancial 
test  criteria  of  S  280.94  based  on  year- 
end  financial  statements  for  the  latest 
completed  fiscal  year  by  completing  the 
letter  from  the  chief  financial  offlcer 
described  in  §  280.94(c)  and  must  deliver 
the  letter  to  the  owner  or  operator.  If  the 
guarantor  fails  to  meet  the  requirements 
of  the  financial  test  at  the  end  of  any 
fiscal  year,  within  90  days  of  such 
failure  the  guarantor  shall  send  by 
certified  mail,  before  cancellation  or 
nonrenewal  of  the  guarantee,  notice  to 
the  owner  or  operator.  In  this  event,  the 
guarantee  will  terminate  no  less  than 
120  days  from  the  date  the  owner  or 
operator  receives  the  notification,  as 
evidenced  by  the  return  receipt.  The 
owner  or  operator  must  obtain  alternate 
coverage  before  such  termination. 

(c)  The  guarantee  must  be  worded  as 
follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the 
relevant  information  and  the  brackets 
deleted; 

Guarantee 

Guarantee  made  this  (date)  by  [name  of 
guaranteeing  entity],  a  business  entity 
organized  under  the  laws  of  the  State  of 
[name  of  State],  herein  referred  to  as 
guarantor,  to  the  United  States 
Environmental  Protection  Agency  (EPA)  and 
to  any  and  all  third  parties,  and  obligees,  on 
behalf  of  [owner  or  operator]  of  [business 
address]. 

Recitals. 

(1)  Guarantor  meets  or  exceeds  the 
financial  test  criteria  of  40  CFR  280.94(b]  and 
agrees  to  comply  with  the  requirements  for 
guarantors  as  specified  in  40  CFR  280.9S(b). 

(2)  [Owner  or  operator]  owns  or  operates 
the  following  underground  storage  tank(s) 
covered  by  this  guarantee:  [List  for  each  tank: 
the  tank  identification  number  provided  in 
the  notification  submitted  pursuant  to  40  CFR 
280.22.  or  the  corresponding  State 
requirement,  and  the  name  and  address  of 
the  facility  where  each  tank  is  located.].  This 
guarantee  satisfies  40  CFR  Part  280,  Subpart  I 
requirements  for  assuring  funding  for  [insert: 
"taking  corrective  action"  and/or 
"compensating  third  parties  for  bodily  injury 
and  property  damage  caused  by"  either 
"sudden  accidental  releases"  or  "nonsudden 
accidental  releases"  or  "accidental  releases"; 
if  coverage  is  different  for  different  tanks  or 
locations,  indicate  the  type  of  coverage 
applicable  to  each  tank  or  location]  arising 


from  operating  the  above-identified 
underground  storage  tankfs)  in  the  amount  of 
(insert  dollar  amount]  per  occurrence  and 
(insert  dollar  amount]  annual  aggregate. 

(3)  [Insert  appropriate  phrase:  "On  behalf 
of  our  subsidiary"  (if  guarantor  is  corporate 
parent  of  the  owner  or  operator);  "On  behalf 
of  our  affiliate"  (if  guarantor  is  a  related  firm 
of  the  owner  or  operator);  or  "On  behalf  of 
our  business  relationship  with"  (if  guarantor 
is  providing  the  guarantee  as  an  incident  to  a 
substantial  business  relationship  with  owner 
or  operator]]  [owner  or  operator],  guarantor 
guarantees  to  EPA  and  to  any  and  all  third 
parties  that: 

In  the  event  that  the  (owner  or  operator] 
fails  to  provide  alternate  coverage  within  60 
days  after  receipt  of  a  notice  of  cancellation 
for  this  guarantee  and  the  Regional 
Administrator  has  determined  or  suspects 
that  a  release  has  occurred  at  an 
underground  storage  tank  covered  by  this 
guarantee,  the  guarantor,  upon  instructions 
from  the  Regional  Administrator,  shall  fund  a 
standby  trust  fund  in  accordance  with  the 
provisions  of  40  CFR  280.108,  in  an  amount 
not  to  exceed  the  coverage  limits  specified 
above. 

In  the  event  that  the  Regional 
Administrator  determines  that  [owner  or 
operator]  has  failed  to  perform  corrective 
action  for  releases  arising  out  of  the 
operation  of  the  above-identified  tankfs)  in 
accordance  with  40  CFR  Part  280,  Subpart  F. 
the  guarantor  upon  written  instructions  from 
the  Regional  Administrator  shall  fund  a 
standby  trust  in  accordance  with  the 
provisions  of  40  CFR  280.108,  in  an  amount 
not  to  exceed  the  coverage  limits  specified 
above. 

In  the  event  that  [owner  or  operator]  fails 
to  satisfy  a  judgment  or  award  based  on  a 
determination  of  liability  for  bodily  injury  or 
property  damage  to  third  parties  caused  by 
["sudden"  and/or  "nonsudden"]  accidental 
releases  arising  from  the  operation  of  the 
above-identified  tank(s),  or  fails  to  pay  an 
amount  agreed  to  in  settlement  of  a  claim 
arising  from  or  alleged  to  arise  from  such 
injury  or  damage,  the  guarantor,  upon  written 
instructions  from  the  Regional  Administrator, 
will  fund  a  standby  trust  in  accordance  with 
the  provisions  of  40  CFR  280.108  to  satisfy 
such  judgment(8).  award(s),  or  settlement 
agreement(8]  up  to  the  Umits  of  coverage 
specified  above. 

(4)  Guarantor  agrees  that  if,  at  the  end  of 
any  fiscal  year  before  cancellation  of  this 
guarantee,  the  guarantor  fails  to  meet  the 
financial  test  criteria  of  40  CFR  280.94(b). 
guarantor  shall  send  within  90  days  of  such 
failure,  by  certified  mail,  notice  to  [owner  or 
operator].  The  guarantee  will  terminate  120 
days  from  the  date  of  receipt  of  the  notice  by 
[owner  or  operator],  as  evidenced  by  the 
return  receipt. 

(5)  Guarantor  agrees  to  notify  [owner  or 
operator]  by  certified  mail  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  guarantor  as 
debtor,  within  10  days  after  commencement 
(rf  the  proceeding. 

(6)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  notwithstanding  any 
modification  or  alteration  of  any  obligation  of 
[owner  or  operator]  pursuant  to  40  CFR  Part 
280. 


(7)  Guarantor  agrees  to  remain  tiound 
under  this  guarantee  for  so  long  as  [owner  or 
operator]  must  comply  with  the  applicable 
financial  responsibility  requirements  of  40 
CFR  Part  280,  Subpart  I  for  the  above- 
identified  tank(8),  except  that  guarantor  may 
cancel  this  guarantee  by  sending  notice  by 
certified  mail  to  the  [owner  or  operator],  such 
cancellation  to  become  effective  no  earlier 
than  120  days  after  receipt  of  such  notice  by 
(owner  or  operator],  as  evidenced  by  the 
return  receipt. 

(8)  Guarantor  expressly  waives  notice  of 
acceptance  of  this  guarantee  by  EPA,  by  any 
or  all  third  parties,  or  by  [owner  or  operator]. 

I  hereby  certify  that  the  wording  of  this 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  280.95(c)  as  such 
regulations  were  constituted  on  the  effective 
date. 
Effective  date: 


[Name  of  guarantor] 

(Authorized  signature  for  guarantor] 

[Name  of  person  signing] 

[Title  of  person  signing] 

Signature  of  witness  or  notary:    

(d)  The  owner  or  operator  who  uses  a 
guarantee  to  satisfy  the  requirements  of 
§  280.92  must  also  establish  a  standby 
trust  fund  at  the  same  time  that  the 
guarantee  is  obtained.  Under  the  terms 
of  the  guarantee,  all  amounts  paid  by 
the  guarantor  under  the  guarantee  will 
be  deposited  directly  into  the  standby 
trust  fund  in  accordance  with 
instructions  from  the  Regional 
Administrator  under  §  280.108.  This 
standby  trust  fund  must  meet  the 
requirements  specified  in  §  280.103. 

§  280.96    Indemnity  contract. 

(a)  An  owner  or  operator  may  satisfy 
the  requirements  of  S  280,92  by 
obtaining  an  indemnity  contract  that 
conforms  to  the  requirements  of  this 
section.  The  indemnitor  must  be  a  firm 
engaged  in  a  substantial  business 
relationship  with  the  owner  or  operator 
and  must  issue  the  indemnity  as  an  act 
incident  to  that  business  relationship. 

(b)  Within  90  days  of  the  close  of  each 
fiscal  year,  the  indemnitor  must 
demonstrate  that  it  meets  the  financial 
test  criteria  of  9  280.94  based  on  year- 
end  financial  statements  for  the  latest 
completed  fiscal  year  by  completing  the 
letter  from  the  chief  financial  officer 
described  in  §  280.94(c)  and  must  deliver 
the  letter  to  the  owner  or  operator.  If  the 
indemnitor  fails  to  meet  the 
requirements  of  the  financial  test  at  the 
end  of  any  fiscal  year,  within  90  days  of 
such  failure  the  indemnitor  shall  send  by 
certified  mail,  before  cancellation  or 
nonrenewal  of  the  indemnity  contract, 
notice  to  the  owner  or  operator.  In  this 
event,  the  indemnity  contract  will 
terminate  120  days  from  the  date  the 
owner  or  operator  receives  the 
notification,  as  evidenced  by  the  return 
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receipt.  The  owner  or  operator  must 
obtain  alternate  coverage  before  such 
termination. 

(c)  The  indemnity  contract  must  be 
worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted: 

Contract  for  Indemnity 

Agreement  made  this  (date)  between 
[name  of  indemnifying  entity]  of  [address],  a 
business  organized  under  the  laws  of  the 
State  of  [insert  State],  herein  referred  to  as 
indemnitor,  and  [name  of  owner  or  operator] 
of  [address),  herein  referred  to  as  indemnitee. 

In  consideration  of  ["the  business 
relationship  between  indemnitor  and 
indemnitee"  and  "the  sum  of  [insert  dollar 
amount),  receipt  of  which  is  acknowledged,"] 
it  is  hereby  agreed: 

(1)  Indemnitor  meets  or  exceeds  the 
financial  test  criteria  of  40  CFR  280.94(b)  and 
agrees  to  comply  with  the  requirements 
specified  in  40  CFR  2ao.95(b). 

(2)  Indemnitor  undertakes  to  indemnify 
indemnitee  from  any  and  all  costs,  up  to  the 
limits  specified  in  this  agreement,  of  [insert: 
"taking  corrective  action"  and/or 
"compensating  third  parties  for  bodily  injury 
and  property  damage  caused  by"  either 
"sudden  accidental  releases"  or  "nonsudden 
accidental  releases"  or  "accidental  releases": 
if  coverage  is  different  for  different  tanks  or 
locations,  indicate  the  type  of  coverage 
applicable  to  each  tank  or  location]  arising 
from  operating  the  underground  storage 
tank(s)  identified  below  that  indemnitee  may 
suffer  as  a  result  of  claims,  demands,  costs, 
or  judgments  against  it  arising  from  operating 
the  following  underground  storage  tanks: 

[List  for  each  tank:  the  tank  identification 
number  provided  in  the  notification 
submitted  pursuant  to  40  CFR  280.22,  or  the 
corresponding  State  requirement,  and  the 
name  and  address  of  the  facihty  where  each 
tank  is  located.] 

(3)  Indemnitor's  liability  under  this  contract 
shall  not  exceed  [insert  dollar  amount]  per 
occurrence  and  [insert  dollar  amount]  annual 
aggregate. 

(4)  Indemnity  under  this  agreement  shall 
begin  on  [date]  and  shall  continue  until  [date 
at  least  one  year  later),  but  such  expiration 
date  shall  be  automatically  extended  for  a 
period  of  [at  least  one  year]  on  [date]  and  on 
each  successive  expiration  date,  unless,  at 
least  120  days  before  the  current  expiration 
date,  indemnitor  notifies  indemnitee  by 
certified  mail,  return  receipt  requested,  that 
indemnitor  will  not  extend  the 
indemnification  beyond  the  current 
expiration  date. 

(5)  Indemnitee  agrees  to  notify  indemnitor, 
within  10  calendar  days,  by  registered  mail, 
return  receipt  requested,  at  indemnitor's 
address,  of  any  claim(s)  made  against 
indemnitee  on  the  obligations  indemnified 
against. 

(6)  Indemnitor  agrees  to  discharge  its 
obligation  under  this  contract  by  depositing, 
upon  written  request  from  the  Regional 
Administrator,  any  indemnity  due  and  owing 
under  this  contract  into  a  standby  trust  in 
accordance  with  the  provisions  of  40  CFR 
280.103  and  280.108. 


[7]  Indemnitor  agrees  to  notify  [owner  or 
operator)  by  certified  mail  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  indemnitor 
as  debtor,  within  10  days  after 
commencement  of  the  proceeding. 

(8)  Indemnitor  agrees  to  remain  bound 
under  this  contract  notwithstanding  any 
modification  or  alteration  of  any  obligation  of 
(owner  or  operator]  pursuant  to  40  CFR  Part 
280. 

I  hereby  certify  that  the  wording  of  the 
indemnity  is  identical  to  the  wording 
specified  in  40  CFR  280.96(c)  as  such 
regulations  were  constituted  on  the  effective 
date. 

[Name  of  indemnitor] 
[Authorized  signature  for  indemnitor) 
(Signature  of  witness  or  notary] 
[Date] 

(d)  The  owner  or  operator  who  uses 
an  indemnity  contract  to  satisfy  the 
requirements  of  S  280.92  must  also 
establish  a  standby  trust  fimd  at  the 
same  time  the  indemnity  contract  is 
established.  Under  the  terms  of  the 
indemnity  contract,  all  amounts  paid  by 
the  indemnitor  under  the  contract  will 
be  deposited  directly  into  the  standby 
trust  fund  in  accordance  with 
instructions  from  the  Regional 
Administrator  under  §  280.108.  This 
standby  trust  fund  must  meet  the 
requirements  specified  in  i  280.103. 

§  280.97    Insurance. 

(a)  An  owner  or  operator  may  satisfy 
the  requirements  of  §  280.92  by 
obtaining  liability  insurance  that 
conforms  to  the  requirements  of  this 
section.  Such  insurance  may  be  in  the 
form  of  a  separate  insurance  policy  or 
an  endorsement  to  an  existing  insurance 
policy. 

(b)  Each  insurance  policy  must  be 
amended  by  an  endorsement  worded  as 
specified  in  paragraph  (b)(1)  of  this 
section  (except  that  instructions  in 
brackets  are  to  be  replaced  with  the 
relevant  information  and  the  brackets 
deleted)  or  evidenced  by  a  certificate  of 
insurance  worded  as  specified  in 
paragraph  (b)(2)  of  this  section  (except 
that  instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted): 

(1) 
ENDORSEMENT 

Name:  [name  of  each  covered  location] 
Address:  [address  of  each  covered  location] 


Policy  Number 

Period  of  Coverage:  [current  policy  period] 
Name  of  [Insurer  or  Risk  Retention  Group]:  — 

Address  of  [Insurer  or  Risk  Retention  Group): 


Name  of  Insured:  — 
Address  of  Insured:- 


Endorsement: 

1.  [Name  of  Insurer  or  Risk  Retention 
Group),  [the  "Insurer"  or  "Group"),  as 
identified  above,  hereby  certifies  that  it  has 
issued  liability  insurance  covering  the 
following  underground  storage  tank(s): 

[List  for  each  tank:  the  tank  identification 
number  provided  in  the  notification 
submitted  pursuant  to  40  CFR  280.22,  or  the 
corresponding  State  requirement,  and  the 
name  and  address  of  the  facility  where  each 
tank  is  located.] 

for  [insert:  "taking  corrective  action"  and/or 
"compensating  third  parties  for  bodily  Injury 
and  property  damage  caused  by"  either 
"sudden  accidental  releases"  or  "nonsudden 
accidental  releases"  or  "accidental  releases": 
if  coverage  is  different  for  different  tanks  or 
locations,  indicate  the  type  of  coverage 
applicable  to  each  tank  or  location)  arising 
from  operating  the  underground  storage 
tank(8)  identified  above. 

The  limits  of  hability  are  [insert  the  dollar 
amount  of  the  "each  occurrence"  and  "annual 
aggregate"  limits  of  the  Insurer's  or  Group's 
hability;  if  the  amount  of  coverage  is  different 
for  different  types  of  coverage  or  for  different 
underground  storage  tanks  or  locations, 
indicate  the  amount  of  coverage  for  each  type 
of  coverage  and/or  for  each  underground 
storage  tank  or  location],  exclusive  of  legal 
defense  costs.  This  coverage  is  provided 
under  [policy  number]  which  was  issued  on 
[date].  The  effective  date  of  said  [policy]  is 
[date]. 

2.  "The  ("Insurer"  or  "Group")  further 
certifies  the  following  with  respect  to  the 
insurance  described  in  Paragraph  1: 

a.  Bankruptcy  or  insolvency  of  the  insured 
shall  not  relieve  the  ("Insurer"  or  "Group")  of 
its  obligations  under  the  policy  to  which  this 
endorsement  is  attached. 

b.  The  ("Insurer"  or  "Group")  is  liable  for 
the  payment  of  amounts  within  any 
deductible  applicable  to  the  policy,  with  a 
right  of  reimbursement  by  the  insured  for  any 
such  payment  made  by  the  ("Insurer"  or 
"Group").  Thi«  prevision  does  not  apply  with 
respect  to  that  amount  of  any  deductible  for 
which  coverage  is  demonstrated  under 
another  mechanism  or  combination  of 
mechanisms  as  specified  in  40  CFR  280.93- 
280.102. 

c.  Whenever  requested  by  a  Regional 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA),  the  ("Insurer"  or 
"Group")  agrees  to  furnish  to  the  Regional 
Administrator  a  signed  duplicate  original  of 
the  policy  and  all  endorsements. 

d.  Cancellation  of  the  insurance  by  the 
("Insurer"  or  "Group")  will  be  effective  only 
upon  written  notice  and  only  after  the 
expiration  of  120  days  after  a  copy  of  such 
written  notice  is  received  by  the  insured. 

e.  Any  other  termination  of  the  insurance 
by  the  ("Insurer"  or  "Group")  will  be 
effective  only  upon  written  notice  and  only 
after  the  expiration  of  90  days  after  a  copy  of 
such  written  notice  is  received  by  the 
insured. 

f.  The  insurance  covers  claims  for  any 
occurrence  that  commenced  during  the  term 
of  the  policy  that  is  discovered  and  reported 
to  the  ("Insurer"  or  "Group"]  within  one  year 
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of  the  effective  date  of  the  expiiation. 
termination,  or  cancellation  of  the  policy. 
I  hereby  certify  that  the  wording  of  thia 
instrument  is  identical  to  the  woixLiog  in  40 
CFR  280.97(b)(1)  and  that  the  ["Insurer"  or 
"Group"!  is  ["licensed  to  transact  the 
business  of  insurance,  or  elij^ible  to  provide 
insurance  as  an  excess  or  surplus  lines 
insurer,  in  one  or  more  States"  or  "chartered 
and  licensed  as  a  Risk  Retention  Group  in  at 
least  one  State  and  authorized  to  operate  in 
each  State  where  an  underground  storage 
lank  covered  by  this  pwlicy  is  located"). 
(Signature  of  authorized  representative  of 

Insurer  or  Risk  Retention  Group] 
[Type  name] 
[Title],  Authorized  Representative  of  [name 

of  Insurer  or  Risk  Retention  Group) 
[Address  of  Representative) 

(2) 
CERTmCATE  OF  INSURAJVCE 
Name:  [name  of  each  covered  location] 
Address:  [address  of  each  covered  location] 


Policy  Number 

Elndorsement  (if  applicable): 

Period  of  Coverage:  [current  policy  periodi 
Name  of  [Insurer  of  Risk  Retention  Group):  — 
Address  of  [Insurer  or  Risk  Retention  Group): 


Name  of  Insured:  — 
Address  of  Insured  ■ 


Certification: 

1.  [Name  of  Insurer  or  Risk  Retention 
Group),  [the  "Insurer"  or  "Group"),  as 
identified  above,  hereby  certiRes  that  it  has 
issued  liability  insurance  covering  the 
following  underground  storage  tank(s): 

[List  for  each  tank:  the  tank  identification 
number  provided  in  the  notiHcation 
submitted  pursuant  to  40  CFR  280.22,  or  the 
corresponding  State  requirement,  and  the 
name  and  address  of  the  facility  where  each 
tank  is  located.] 

for  [insert:  "taking  corrective  action"  and/or 
"compensating  third  parties  for  bodily  injury 
and  property  damage  caused  by"  either 
"sudden  accidental  releases"  or  "nonsudden 
accidental  releases"  or  "accidental  releases"; 
if  coverage  is  different  iot  different  tanks  or 
locations,  indicate  the  type  of  coverage 
applicable  to  each  tank  or  location)  arising 
from  operating  the  undetgroimd  storage 
tank(s)  identified  above. 

The  limits  of  liability  are  [iiuert  the  dollar 
amount  of  the  "each  occurrence"  and  "annual 
aggregate"  limits  of  the  insurer's  liability;  if 
the  amount  of  coverage  is  different  for 
different  types  of  coverage  or  for  different 
underground  storage  tanks  or  locations, 
indicate  the  amount  of  coverage  for  each  type 
of  coverage  and/or  for  each  underground 
storage  tank  or  location],  exclusive  of  legal 
defense  costs.  This  coverage  is  provided 
under  [policy  number]  which  was  issued  on 
(date).  The  effective  date  of  said  [poLcy]  is 
[date]. 

2.  The  ("Insurer"  or  "Group")  further 
certifies  the  follov«ng  with  respect  to  the 
insurance  described  in  Paragraph  1: 

a.  Bankruptcy  or  insolvency  of  the  insured 
shall  not  relieve  the  ["Insurer"  or  "Group"]  of 


its  obligations  under  the  policy  to  which  the 
certificate  applies. 

b.  The  ("Insurer"  or  "Group")  is  liable  for 
the  payment  of  amounts  wnthin  any 
deductible  applicable  to  the  policy,  with  a 
right  of  reimbursement  by  the  insured  for  any 
such  payment  made  by  the  ["Insurer"  or 
"Group  "J.  This  provision  does  not  apply  with 
respect  to  that  amount  of  any  deductible  for 
which  coverage  is  demonstrated  under 
another  mechanism  or  combination  of 
mechanisms  as  specified  in  40  CFR  280.93- 
28ai02. 

a  Whenever  requested  by  a  Regional 
Administrator  of  the  U.S.  Elnvirorunental 
Protection  Agency  (EPA),  the  ("Insurer"  or 
"Group")  agrees  to  furnish  to  the  Regional 
Administrator  a  signed  duplicate  original  of 
the  policy  and  all  endorsements. 

d.  Cancellation  of  the  insurance  by  the 
["Insurer"  or  "Group"]  will  be  effective  only 
upon  written  notice  and  only  after  the 
expiration  of  120  days  after  a  copy  of  such 
Written  notice  is  received  by  the  insured 

e.  Any  other  termination  of  the  insurance 
("Insurer"  or  "Group"]  will  be  effective  only 
upon  written  notice  and  only  after  the 
expiration  of  90  days  after  a  copy  of  such 
written  notice  is  received  by  the  insured. 

t  The  insurance  covers  claims  for  any 
occurrence  that  commenced  during  the  term 
of  the  policy  that  is  discovered  and  reported 
to  the  ("Insurer"  or  "Group")  within  one  year 
of  the  effective  date  of  the  expiration, 
tennination,  or  cancellation  of  the  policy. 
I  hereby  certify  that  the  wording  of  this 
instrument  is  identical  to  the  wording  in  40 
CFR  280.97(b)(2)  and  that  the  ("Insurer"  or 
"Group")  is  ("licensed  to  transact  the 
business  of  Insurance,  or  eligible  to  provide 
insurance  as  an  excess  or  surplus  lines 
insurer,  in  one  or  more  States"  or  "chartered 
and  licensed  as  a  Risk  Retention  Group  in  at 
least  one  State  and  authorized  to  operate  in 
each  State  where  an  underground  storage 
tank  covered  by  this  policy  is  located"). 
[Signature  of  authorized  representative  of 

Insurer] 
[Type  name] 
[Title],  Authorized  Representative  of  (name 

of  Insurer  or  Risk  Retention  Group] 
[Address  of  Representative] 

(c)  Each  insurance  policy  must  be 
issued  by  an  insurer  which,  at  a 
minimum,  is  licensed  to  transact  the 
bosinesa  of  insurance,  or  eligible  to 
provide  insurance  as  an  excess  or 
surplus  lines  insurer,  in  each  State 
where  a  covered  underground  storage 
tank  is  located. 

§  280.98    Risk  retention  group  coverase. 

(a)  An  ovymer  or  operator  may  satisfy 
the  requirements  of  §  280,92  by 
obtaining  coverage  &om  a  risk  retention 
group. 

(b)  Each  risk  retention  group  coverage 
policy  must  be  amended  by  an 
endorsement  worded  as  specified  in 

S  280.97(b)(1)  or  evidenced  by  a 
certificate  of  insurance  worded  as 
specified  in  S  280.97(b)(2). 

(c)  The  risk  retention  group  must  be 
diartered  and  licensed  in  at  least  one 


State  and  be  authorized  to  operate  in 
each  State  where  a  covered 
underground  storage  tank  is  located. 

§280.99    Surety  bond. 

(a)  An  owner  or  operator  may  satisfy 
the  requiremenU  of  i  280.92  by 
obtaining  a  surety  bond  that  conforms  to 
the  requirements  of  this  section.  The 
surety  company  issuing  the  bond  must 
be  among  those  listed  as  acceptable 
sureties  on  Federal  bonds  in  the  latest 
Circular  570  of  the  U.S.  Department  of 
the  Treasury. 

(b)  The  surety  bond  must  be  worded 
as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the 
relevant  information  and  the  brackets 
deleted: 

PERFORMANCE  BOND 

Date  bond  executed: 

Period  of  coverage: 


Principal:  [legal  name  and  business  address 

of  owner  or  operator] 
Type  of  organization:  [insert  "individual," 
"joint  venture,"  "partnership,"  or 
"corporation") 

State  of  incorporation  (if  applicable): 

Surety(ies):  [name(8)  and  business 

address(es)] 
Scope  of  Coverage:  (List  for  each  tank:  the 
tank  identification  numbers  provided  in 
the  notification(s)  submitted  pursuant  to 
40  CFR  280.22,  or  the  corresponding  State 
requirements,  the  name  and  address  of 
the  facility  where  each  tank  is  located: 
and  the  coverage  guaranteed  by  the 
bond:  "taking  corrective  action"  and/or 
"compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by" 
either  "sudden  accidental  releases"  or 
"nonsudden  accidental  releases"  or 
"accidental  releases"  "arising  from 
operating  the  underground  storage 
tank"). 
Penal  sums  of  bond: 

Per  occurrence  $ 

Annual  aggregate  $ 

Surety's  bond  number 

Know  All  Persons  by  These  Presents,  that 
we,  the  Principal  and  Surety(ies),  hereto  are 
firmly  bound  to  the  Environmental  Protection 
Agency,  in  the  above  penal  sums  for  the 
payment  of  which  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors, 
and  assigns  jointly  and  severally;  provided 
that,  where  the  Surety(ies)  are  corporations 
acting  as  co-sureties,  we,  the  Sureties,  bind 
ourselves  in  such  sums  "jointly  and 
severally"  only  for  the  purpose  of  allowing  a 
joint  action  or  actions  against  any  or  all  of  us. 
and  for  all  other  purposes  each  Surety  binds 
itself,  jointly  and  severally  with  the  Principal, 
for  the  payment  of  such  sums  only  as  is  set 
forth  opposite  the  name  of  such  Surety,  tmt  if 
no  limit  of  liability  is  indicated,  the  limit  of 
liability  shall  be  the  full  amount  of  the  penal 
sums. 

Whereas  said  PriiKipal  is  required  under 
Subtitle  I  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended  to 
provide  fuiancial  assurance  for  (insert: 
"taking  corrective  action"  and/or 
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"compensating  third  parties  for  bodily  injury 
and  property  damage  caused  by"  either 
"sudden  accidental  releases"  or  "nonsudden 
accidental  releases"  or  "accidental  releases "; 
if  coverage  is  different  for  different  tanks  or 
locations,  indicate  the  type  of  coverage 
applicable  to  each  tank  or  location)  arising 
from  operating  the  underground  storage  tanks 
identified  above,  and 

Whereas  said  Principal  shall  establish  a 
standby  trust  fund  as  is  required  when  a 
surety  bond  is  used  to  provide  such  financial 
assurance; 

Nowr,  Therefore,  the  conditions  of  the 
obligation  are  such  that  if  the  Principal  shall 
faithfully  ("fake  corrective  action,  in 
accordance  with  40  CFR  Part  280,  Subpart  F 
and  the  Regional  Administrator's  instructions 
for,"  and/or  "compensate  injured  third 
parties  for  bodily  injury  and  property  damage 
caused  by"  either  "sudden"  or  "nonsudden" 
or  "sudden  and  nonsudden"]  accidental 
releases  arising  from  operating  the  tank(s) 
identified  above,  or  if  the  Principal  shall 
provide  alternate  financial  assurance,  as 
specified  in  40  CFR  Part  280,  Subpart  I.  within 
120  days  after  the  date  the  notice  of 
cancellation  is  received  by  the  Principal  from 
the  Surety(ie8),  then  this  obligation  shall  be 
null  and  void;  otherwise  it  is  to  remain  in  full 
force  and  effect. 

The  Surety(ies)  shall  become  liable  on  this 
bond  obligation  only  when  the  Principal  has 
failed  to  fulfill  the  conditions  described 
above. 

Upon  notification  by  the  Regional 
Administrator  that  the  Principal  has  failed  to 
("take  corrective  action,  in  accordance  with 
40  CFR  Part  280,  Subpart  F  and  the  Regional 
Administrator's  instructions,"  and/or 
"compensate  injured  third  parties")  as 
guaranteed  by  this  bond,  the  Surety{ies)  shall 
either  perform  ("corrective  action  in 
accordance  with  40  CFR  Part  280  and  the 
Regional  Administrator's  instructions,"  and/ 
or  "third  party  liability  compensation"]  or 
place  funds  in  an  amoimt  up  to  the  annual 
aggregate  penal  sum  into  the  standby  trust 
fund  as  directed  by  the  Regional 
Administrator  under  40  CFR  280.108. 

Upon  notification  by  the  Regional 
Administrator  that  the  Principal  has  failed  to 
provide  alternate  financial  assurance  within 
60  days  after  the  date  the  notice  of 
cancellation  is  received  by  the  Principal  from 
the  Surety(ies)  and  that  the  Regional 
Administrator  has  determined  or  suspects 
that  a  release  has  occurred,  the  Surety(ie8) 
shall  place  funds  in  an  amount  not  exceeding 
the  annual  aggregate  penal  sum  into  the 
standby  trust  fund  as  directed  by  the 
Regional  Administrator  under  40  CFR  280.108. 

The  Surety(ies)  hereby  waive(s) 
notification  of  amendments  to  applicable 
laws,  statutes,  rules,  and  regulations  and 
agrees  that  no  such  amendment  shall  in  any 
way  alleviate  its  (their)  obligation  on  this 
bond. 

The  liability  of  the  Suretylies)  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  amount  in  the 
annual  aggregate  to  the  penal  sum  of  the 
bond,  but  in  no  event  shall  the  obligation  of 
the  Suretyfies)  hereunder  exceed  the  amount 
of  said  annual  aggregate  penal  sum. 


The  Surety(ies)  may  cancel  the  bond  by 
sending  notice  of  cancellation  by  certified 
mail  to  the  Principal,  provided,  however,  that 
cancellation  shall  not  occur  during  the  120 
days  beginning  on  the  date  of  receipt  of  the 
notice  of  cancellation  by  the  Principal,  as 
evidenced  by  the  return  receipt. 

The  Principal  may  terminate  this  bond  by 
sending  written  notice  to  the  Surety(ies). 

In  Witness  Thereof,  the  Principal  and 
Surety(ies)  have  executed  this  Bond  and  have 
affixed  their  seals  on  the  date  set  forth 
above. 

The  persons  whose  signatures  appear 
below  hereby  certify  that  they  are  authorized 
to  execute  this  surety  bond  on  behalf  of  the 
Principal  and  Surety(ies)  and  that  the 
wording  of  this  surety  bond  is  identical  to  the 
wording  specified  in  40  CFR  280.99(b)  as  such 
regulations  were  constituted  on  the  date  this 
bond  was  executed. 

PRINCIPAL 
(Signature(8)) 
[Name(s]] 
(Title(8)] 
[Corporate  seal] 

CORPORATE  SURETY(IES) 

[Name  and  address] 

State  of  Incorporation:   ^^— ^^^— ^-^^— 

Liability  limit:  $   

(Signature(8)] 

[Name(8)  and  title(s]] 

[Corporate  seal] 

[For  every  co-surety,  provide  signature(8). 
corporate  seal,  and  other  information  in 
the  same  manner  as  for  Surety  above.) 

Bond  premium  $ 


(c)  Under  the  terms  of  the  bond,  the 
surety  will  become  liable  on  the  bond 
obligation  when  the  owner  or  operator 
fails  to  perform  as  guaranteed  by  the 
bond.  In  all  cases,  the  surety's  liability  is 
limited  to  the  par-occurrence  and 
aggregate  penal  sums. 

(d)  The  owner  or  operator  who  uses  a 
surety  bond  to  satisfy  the  requirements 
of  S  280.92  must  also  estabUsh  a  standby 
trust  fund  at  the  same  time  the  surety 
bond  is  established.  Under  the  terms  of 
the  bond,  all  amounts  paid  by  the  surety 
under  the  bond  will  be  deposited 
directly  into  the  standby  trust  fund  in 
accordance  with  instructions  from  the 
Regional  Administrator  under  §  280.108. 
This  standby  trust  fund  must  meet  the 
requirements  specified  in  §  280.103. 

§  280.100    Lettar  of  credit 

(a)  An  owner  or  operator  may  satisfy 
the  requirements  of  S  280.92  by 
obtaining  an  irrevocable  standby  letter 
of  credit  that  conforms  to  the 
requirements  of  this  section.  The  issuing 
institution  must  be  an  entity  that  has  the 
authority  to  issue  letters  of  credit  in 
each  State  where  used  and  whose  letter- 
of-credit  operations  are  regulated  and 
examined  by  a  Federal  or  State  agency. 

(b)  The  letter  of  credit  must  be 
worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 


replaced  with  the  relevant  information 
and  the  brackets  deleted: 

IRREVOCABLE  STANDBY  LETTER  OF 
CREDIT 

[Name  and  address  of  issuing  institution] 
[Name  and  address  of  Regional 
Administrators)] 

Dear  Sir  or  Madam:  We  hereby  establish 
our  Irrevocable  Standby  Letter  of  Credit  No. 

in  your  favor,  at  the  request  and  for 

the  account  of  [owner's  or  operator's  name] 
of  (address)  up  to  the  aggregate  amount  of  (in 
words)  U.S.  dollars  ($  [insert  dollar  amount)), 
available  upon  presentation  [insert,  if  more 
than  one  Regional  Administrator  is  a 
beneficiary,  "by  any  one  of  you")  of 

(1)  your  sight  draft,  bearing  reference  to 
this  letter  of  credit.  No ,  and 

(2)  your  signed  statement  reading  as 
follows:  "I  certify  that  the  amount  of  the  draft 
is  payable  pursuant  to  regulations  issued 
under  authority  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  as  amended." 

This  letter  of  credit  may  be  drawn  on  to 
cover  [insert:  "taking  corrective  action"  and/ 
or  "compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by" 
either  "sudden  accidental  releases"  or 
"nonsudden  accidental  releases"  or 
"accidental  releases")  arising  from  operating 
the  underground  storage  tank(s)  identified 
below  in  the  amount  of  [in  words)  S  [insert 
dollar  amount]  per  occurrence  and  [in  words) 
$  [insert  dollar  amount]  annual  aggregate: 

[List  for  each  tank:  the  tank  identification 
number  provided  in  the  notification 
submitted  pursuant  to  40  CFR  280.22.  or  the 
corresponding  State  requirement  and  the 
name  and  address  of  facility  where  each  tank 
is  located.  If  coverage  is  different  for 
different  tanks  or  locations,  the  type  of 
coverage  applicable  to  each  tank  or  location 
must  be  indicated.) 

This  letter  of  credit  is  effective  as  of  (date) 
and  shall  expire  on  [expiration  date),  but 
such  expiration  date  shall  be  automatically 
extended  for  a  period  of  (at  least  the  original 
term]  on  (expiration  date]  and  on  each 
successive  expiration  date,  unless,  at  least 
120  days  before  the  current  expiration  date, 
we  notify  [owner  or  operator)  by  certified 
mail  that  we  have  decided  not  to  extend  this 
letter  of  credit  beyond  the  current  expiration 
date.  In  the  event  that  (owner  or  operator)  is 
so  notified,  any  unused  portion  of  the  credit 
shall  be  available  upon  presentation  of  your 
sight  draft  for  120  days  after  the  date  of 
receipt  by  (owner  or  operator),  as  shown  on 
the  signed  return  receipt 

Whenever  this  letter  of  credit  is  drawn  on 
under  and  in  compliance  with  the  terms  of 
this  credit  we  shall  duly  honor  such  draft 
upon  presentation  to  us,  and  we  shall  deposit 
the  amount  of  the  draft  directly  into  the 
standby  trust  fund  of  [owner's  or  operator's 
name)  in  accordance  with  your  instructions. 

We  certify  that  the  wording  of  this  letter  of 
credit  is  identical  to  the  wording  specified  in 
40  CFR  280.100(b)  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 

(Signature(8)  and  title(8}  of  offlciaUs)  of 
issuing  institution)  (Date) 
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This  credit  is  subject  to  [insert  "the  most 
recent  edition  of  the  Uniform  Customs  and 
Practice  for  Documentary  Credits,  published 
by  the  International  Chamber  of  Commerce," 
or  "the  Uniform  Commercial  Code"). 

(c)  An  owner  or  operator  who  uses  a 
letter  of  credit  to  satisfy  the 
requirements  of  §  280.92  must  also 
establish  a  standby  trust  fund  at  the 
same  time  the  letter  of  credit  is 
established.  Under  the  terms  of  the 
letter  of  credit,  all  amounts  paid 
pursuant  to  a  draft  by  the  Regional 
Administrator  will  be  deposited  by  the 
issuing  institution  directly  into  the 
standby  trust  fund  in  accordance  with 
instructions  from  the  Regional 
Administrator  under  §  280.108.  This 
standby  trust  fund  must  meet  the 
requirements  specified  in  S  280.103. 

(d)  The  letter  of  credit  must  be 
irrevocable  with  a  term  specified  by  the 
issuing  institution.  The  letter  of  credit 
must  provide  that  credit  be 
automatically  renewed  for  the  same 
term,  unless,  at  least  120  days  before  the 
current  expiration  date,  the  issuing 
institution  notifies  the  owner  or  operator 
by  certified  mail  of  its  decision  not  to 
renew  the  letter  of  credit.  Under  the 
terms  of  the  letter  of  credit,  the  120  days 
will  begin  on  the  date  when  the  owner 
or  operator  receives  the  notice,  as 
evidenced  by  the  return  receipt. 

§  280. 101    Use  Of  State-TKtulrMl 
mechanism. 

(a)  For  underground  storage  tanks 
located  in  a  State  where  EPA  is 
administering  the  requirements  of  this 
subpart,  where  the  State  requires 
owners  or  operators  of  underground 
storage  tanks  to  demonstrate  financial 
responsibility  for  taking  corrective 
action  and/or  for  compensating  third 
parties  for  bodily  injury  and  property 
damage,  an  owner  or  operator  may  use 
a  State-required  financial  mechanism  to 
meet  the  requirements  of  {  280.92  if  the 
Regional  Administrator  determines  that 
the  State  mechanism  is  at  least 
equivalent  to  the  fmancial  mechanisms 
specified  in  this  subpart. 

(b)  The  Regional  Administrator  will 
evaluate  the  equivalency  of  a  State- 
required  mechanism  principally  in  terms 
of:  certainty  of  the  availability  of  funds 
for  taking  corrective  action  and/or  for 
compensating  third  parties;  the  amount 
of  funds  that  will  be  made  available; 
and  the  types  of  costs  covered.  The 
Regional  Administrator  may  also 
consider  other  factors  as  he/she  deems 
appropriate. 

(c)  The  State,  an  owner  or  operator,  or 
any  other  interested  party  may  submit 
to  the  Regional  Administrator  a  written 
petition  requesting  that  one  or  more  of 
the  State-required  mechanisms  be 


considered  acceptable  for  meeting  the 
requirements  of  §  280.92.  The 
submission  must  include  copies  of  the 
appropriate  State  statutory  and 
regulatory  requirements  and  must  show 
the  amount  of  funds  for  corrective  action 
and/or  for  compensating  third  parties 
assured  by  the  mechanism(s).  The 
Regional  Administrator  may  require  the 
petitioner  to  submit  additional 
information  as  is  deemed  necessary  to 
make  this  determination. 

(d)  Any  petition  under  this  section 
may  be  submitted  on  behalf  of  all  of  the 
State's  underground  storage  tank 
owners  and  operators. 

(e)  The  Regional  Administrator  will 
notify  the  petitioner  of  his/her 
determination  regarding  the 
mechanism's  acceptability  in  lieu  of 
financial  mechanisms  specified  in  this 
ssbpart.  Pending  this  determination,  the 
owners  and  operators  using  such 
mechanisms  will  be  deemed  to  be  in 
compliance  with  the  requirements  of 

§  280.92  for  underground  storage  tanks 
located  in  the  State  for  the  amounts  and 
types  of  costs  covered  by  such 
mechanisms. 

§280.102    State  fund  or  other  Stat* 
assurance. 

(a)  An  owner  or  operator  may  satisfy 
requirements  of  §  280.92  for  USTs 
located  in  a  State  which  assures  that 
monies  will  be  available  from  a  State 
fund  to  cover  costs  included  in  S  280.92 
or  otherwise  assures  that  such  costs  will 
be  paid  if  the  Regional  Administrator 
determines  that  the  State's  assurance  is 
at  least  equivalent  to  the  financial 
mechanisms  speciHed  in  this  subpart. 

(b)  The  Regional  Administrator  will 
evaluate  the  equivalency  of  a  State  fund 
or  other  State  assurance  principally  in 
terms  of:  certainty  of  the  availability  of 
funds  for  taking  corrective  action  and/or 
for  compensating  third  parties;  the 
amount  of  funds  that  will  be  made 
available;  and  the  types  of  costs 
covered.  The  Regional  Administrator 
may  also  consider  other  factors  as  he/ 
she  deems  appropriate. 

(c)  The  State  must  submit  to  the 
Regional  Administrator  a  description  of 
the  State  fund  or  other  State  assurance 
to  be  supplied  as  financial  assurance, 
along  with  a  list  of  the  classes  of 
under^tiund  storage  tanks  to  which  the 
funds  may  be  applied.  The  Regional 
Administrator  may  require  the  State  to 
submit  additional  information  as  is 
deemed  necessary  to  make  a 
determination  regarding  the 
acceptability  of  the  State  fund  or  other 
State  assurance.  Pending  the 
determination  by  the  Regional 
Administrator,  the  owner  or  operator  of 
a  covered  class  of  USTs  will  be  deemed 


to  be  in  compliance  with  the 
requirements  of  §  280.92  for  the  amounts 
and  types  of  costs  covered  by  the  State 
fund  or  other  State  assurance. 

(d)  The  Regional  Administrator  will 
notify  the  State  of  his/her  determination 
regarding  the  acceptability  of  the  State's 
fund  or  other  assurance  in  lieu  of 
financial  mechanisms  specified  in  this 
subpart.  Within  60  days  after  the 
Regional  Administrator  notifies  a  State 
that  a  State  fund  or  other  State 
assurance  is  acceptable,  the  State  must 
provide  to  each  owner  or  operator  for 
which  it  is  assuming  financial 
responsibility  a  letter  or  certificate 
describing  the  nature  of  the  State's 
assumption  of  responsibiUty.  The  letter 
or  certificate  from  the  State  must 
include,  or  have  attached  to  it,  the 
following  information:  the  facility's 
name  and  address  and  the  amount  of 
funds  for  corrective  action  and/or  for 
compensating  third  parties  that  is 
assured  by  the  State.  The  owner  or 
operator  must  maintain  this  letter  or 
certificate  on  file  as  proof  of  Hnancial 
responsibility  in  accordance  with 
§  280.107(b)(5). 

§  280.103    Standt>y  trust  fund. 

(a)  An  owner  or  operator  using  any 
one  of  the  mechanisms  authorized  by 
§  §  280.95,  280.96,  280.99,  or  280.100  must 
estabhsh  a  standby  trust  fund  at  the 
same  time  the  medianism  is  established. 
The  trustee  must  be  an  entity  that  has 
the  authority  to  act  as  a  trustee  and 
whose  trust  operations  are  regulated 
and  examined  by  a  Federal  agency  or  an 
agency  of  the  State  in  which  the  fund  is 
established. 

(b)(1)  The  standby  trust  agreement 
must  be  worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted: 
TRUST  AGREEMENT 

Trust  agreement,  the  "Agreement,"  entered 
into  as  of  [date]  by  and  between  [name  of  the 
owner  or  operator],  a  [name  of  State]  [insert 
"corporation."  "partnership,"  "association," 
or  "proprietorship"),  the  "Grantor,"  and 
[name  of  corporate  trustee),  (insert 

"Incorporated  in  the  State  of "  or  "a 

national  bank"),  the  "Trustee." 

Whereas,  the  United  States  Environmental 
Protection  Agency.  "EPA."  an  agency  of  the 
United  States  Government  has  established 
certain  regulations  applicable  to  the  Grantor, 
requiring  that  an  owner  or  operator  of  an 
underground  storage  tank  shall  provide 
assurance  that  funds  will  be  available  when 
needed  for  corrective  action  and  third-party 
compensation  for  bodily  injury  and  property 
damage  caused  by  sudden  and  nonsudden 
accidental  releases  arising  from  the  operation 
of  the  underground  storage  tank. 

Whereas,  the  Grantor  has  elected  to 
establish  either  a  guarantee,  indemnity 
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contract,  surety  bond  or  letter  of  credit  lo 
provide  all  or  part  of  such  nnancial 
assurance  for  the  underground  storage  tanks 
identiried  herein  and  is  required  to  establish 
a  standby  trust  fund  able  to  accept  payments 
from  one  of  the  instruments  listed. 

Whereas,  the  Grantor,  acting  through  its 
duly  authorized  ofTicers,  has  selected  the 
Trustee  to  be  the  trustee  under  this 
agreement,  and  the  Trustee  is  willing  to  act 
as  trustee. 

Now.  therefore,  the  Grantor  and  the 
Trustee  agree  as  follows: 

Section  1.  Definitions.  As  used  in  this 
Agreement: 

(a)  T^e  term  "Grantor"  means  the  owner  or 
operator  who  enters  into  this  Agreement  and 
any  successors  or  assigns  of  the  Grantor. 

(b)  The  term  Trustee"  means  the  Trustee 
who  enters  into  this  Agreement  and  any 
successor  Trustee. 

Section  2.  Identification  of  the  Financial 
Assurance  Mechanism.  This  Agreement 
pertains  to  the  (identify  the  nnancial 
assurance  mechanism,  either  a  guarantee, 
indemnity  contract,  surety  bond,  or  letter  of 
credit,  from  whicli  the  standby  trust  fund  is 
established  to  receive  payments]. 

Section  3.  Establishment  of  Fund.  The 
Grantor  and  the  Trustee  hereby  establish  a 
trust  fund,  the  "Fund. '  for  the  benefit  of  EPA. 
The  Grantor  and  the  Trustee  intend  that  no 
third  party  have  access  to  the  Fund  except  as 
herein  provided.  The  Fund  is  established 
initially  as  a  standby  to  receive  payments 
and  shall  not  consist  of  any  property. 
Payments  made  by  the  provider  of  financial 
assurance  pursuant  to  the  Regional 
Administrator's  instruction  are  transferred  to 
the  Trustee  and  are  referred  to  as  the  Fund, 
together  with  all  earnings  and  profits  thereon, 
less  any  payments  or  distributions  made  by 
the  Trustee  pursuant  to  this  Agreement.  The 
Fund  shall  be  held  by  the  Trustee.  IN  TRUST, 
as  hereinafter  provided.  The  Trustee  shall  not 
be  responsible  nor  shall  it  undertake  any 
responsibility  for  the  amount  or  adequacy  of, 
nor  any  duty  to  collect  from  the  Grantor  as 
provider  of  financial  assurance,  any 
payments  necessary  to  discharge  any  liability 
of  the  Grantor  established  by  EPA. 

Section  4.  Payment  for  ['Vonective 
Action  "  and/or  Third-Party  Liability 
Claims"].  The  Trustee  shall  make  payments 
from  the  Fund  as  the  Regional  Administrator 
shall  direct,  in  writing,  to  provide  for  the 
payment  of  the  costs  of  (insert:  "taking 
corrective  action"  and/or  "compensating 
third  parties  for  bodily  injury  and  property 
damage  caused  by"  either  "sudden  accidental 
releases"  or  "nonsudden  accidental  releases" 
or  "accidental  releases"]  arising  from 
operating  the  tanks  covered  by  the  financial 
assurance  mechanism  identified  in  this 
Agreement.  The  Trustee  shall  reimburse  the 
Grantor,  or  other  persons  as  specified  by  the 
Regional  Administrator,  from  the  Fund  for 
corrective  action  expenditures  and/or  third- 
party  liability  claims  in  such  amounts  as  the 
Regional  Administrator  shall  direct  in 
writing,  in  addition,  the  Trustee  shall  refund 
lo  the  Grantor  such  amounts  as  the  Regional 
Administrator  specifies  in  writing.  Upon 
refund,  such  funds  shall  no  longer  constitute 
part  of  the  Fund  as  deflned  herein. 

Section  5.  Payments  Comprising  the  Fund. 
Payments  made  to  the  Trustee  for  the  Fund 


shall  consist  of  cash  and  securities 
acceptable  to  the  Trustee. 

Section  ft  Trustee  Management.  The 
Trustee  shall  invest  and  reinvest  the  principal 
and  income  of  the  Fund  and  keep  the  Fund 
invested  as  a  single  fund,  without  distinction 
between  principal  and  income.  In  accordance 
with  general  investment  policies  and 
guidelines  which  the  Grantor  may 
communicate  in  writing  to  the  Trustee  from 
time  to  time,  subject,  however,  to  the 
provisions  of  this  Section.  In  investing, 
reinvesting,  exchanging,  selling,  and 
managing  the  Fund,  the  Trustee  shall 
discharge  his  duties  with  respect  to  the  trust 
fund  solely  in  the  interest  of  the  beneficiary 
and  with  the  care,  skill,  prudence,  and 
diligence  under  the  circumstances  then 
prevailing  which  persons  of  prudence,  acting 
in  a  like  capacity  and  familiar  with  such 
matters,  would  use  in  the  conduct  of  an 
enterprise  of  a  like  character  and  with  like 
aims:  as  such: 

(i)  Securities  or  other  obligations  of  the 
Grantor,  or  any  other  owner  or  operator  of 
the  tanks,  or  any  of  their  affiliates  as  defined 
in  the  Investment  Company  Act  of  1940,  as 
amended.  15  U.S.C.  80a-2(a),  shall  not  be 
acquired  or  held,  unless  they  are  securities  or 
other  obligations  of  the  Federal  or  a  State 
government; 

(ii)  The  Trustee  is  authorized  to  invest  the 
Fund  in  time  or  demand  deposits  of  the 
Trustee,  to  the  extent  insured  by  an  agency  of 
the  Federal  or  State  government;  and 

(iii)  The  Trustee  is  authorized  to  hold  cash 
awaiting  investment  or  distribution 
uninvested  for  a  reasonable  time  and  without 
liability  for  the  payment  of  interest  thereon. 

Section  7.  Commingiing  and  Investment 
The  Trustee  is  expressly  authorized  in  its 
discretion: 

(a)  To  transfer  from  time  to  time  any  or  all 
of  the  assets  of  the  Fund  to  any  common, 
commingled,  or  collective  trust  fund  created 
by  the  Trustee  in  which  the  Fund  is  eligible  to 
participate,  subject  to  all  of  the  provisions 
thereof,  to  be  commingled  with  the  assets  of 
other  trusts  participating  therein;  and 

(b)  To  purchase  shares  in  any  investment 
company  registered  under  the  Investment 
Company  Act  of  1940, 15  U.S.C.  80a-l  et  seq., 
including  one  which  may  be  created, 
managed,  underwritten,  or  to  which 
investment  advice  is  rendered  or  the  shares 
of  which  are  sold  by  the  Trustee.  The  Trustee 
may  vote  such  shares  in  its  discretion. 

Section  8.  Express  Powers  of  Trustee. 
Without  in  any  way  limiting  the  powers  and 
discretions  conferred  upon  the  Trustee  by  the 
other  provisions  of  this  Agreement  or  by  law, 
the  Trustee  is  expressly  authorized  and 
empowered: 

(a)  To  sell,  exchange,  convey,  transfer,  or 
otherwise  dispose  of  any  property  held  by  it, 
by  public  or  private  sale.  No  person  dealing 
with  the  Trustee  shall  be  bound  to  see  to  the 
application  of  the  purchase  money  or  to 
inquire  into  the  validity  or  expediency  of  any 
such  sale  or  other  disposition; 

(b)  To  make,  execute,  acknowledge,  and 
deliver  any  and  all  documents  of  transfer  and 
conveyance  and  any  and  all  other 
instruments  that  may  be  necessary  or 
appropriate  to  carry  out  the  powers  herein 
granted: 


(c)  To  register  any  securities  held  in  the 
Fund  in  its  own  name  or  in  the  name  of  a 
nominee  and  to  hold  any  security  in  bearer 
form  or  in  book  entry,  or  to  combine 
certificates  representing  such  securities  with 
certificates  of  the  same  issue  held  by  the 
Trustee  in  other  fiduciary  capacities,  or  to 
deposit  or  arrange  for  the  deposit  of  such 
securities  in  a  qualified  central  depository 
even  though,  when  so  deposited,  such 
securities  may  be  merged  and  held  in  bulk  in 
the  name  of  the  nominee  of  such  depository 
with  other  securities  deposited  therein  by 
another  person,  or  to  deposit  or  arrange  for 
the  deposit  of  any  securities  issued  by  the 
United  States  Government,  or  any  agency  or 
instrumentality  thereof,  with  a  Federal 
Reserve  bank,  but  the  books  and  records  of 
the  Trustee  shall  at  all  times  show  that  all 
such  securities  are  pari  of  the  Fund; 

(d)  To  deposit  any  cash  in  the  Fund  in 
interest-bearing  accounts  maintained  or 
savings  certificates  issued  by  the  Trustee,  in 
its  separate  corporate  capacity,  or  in  any 
other  banking  institution  affiliated  with  the 
Trustee,  to  the  extent  insured  by  an  agency  of 
the  Federal  or  State  government;  and 

(e)  To  compromise  or  otherwise  adjust  all 
claims  in  favor  of  or  against  the  Fund. 

Section  ft  Taxes  and  Expenses.  All  faxes  of 
any  kind  that  may  be  assessed  or  levied 
against  or  in  respect  of  the  Fund  and  all 
brokerage  commissions  incurred  by  the  Fund 
shall  be  paid  from  the  Fund.  All  other 
expenses  incurred  by  the  Trustee  in 
connection  with  the  administration  of  this 
Trust,  including  fees  for  legal  services 
rendered  to  the  Trustee,  the  compensation  of 
the  Trustee  to  the  extent  not  paid  directly  by 
the  Grantor,  and  all  other  proper  charges  and 
disbursements  of  the  Trustee  shall  be  paid 
from  the  Fund. 

Section  10.  Advice  of  Counsel.  The  Trustee 
may  from  time  to  time  consult  with  counsel, 
who  may  be  counsel  to  the  Grantor,  with 
respect  to  any  questions  arising  as  to  the 
construction  of  this  Agreement  or  any  action 
to  be  taken  hereunder.  The  Trustee  shall  be 
fully  protected,  to  the  extent  permitted  by 
law,  in  acting  upon  the  advice  of  counsel 

Section  11.  Trustee  Compensation.  The 
Trustee  shall  be  entitled  to  reasonable 
compensation  for  its  services  as  agreed  upon 
in  writing  from  time  to  time  with  the  Grantor. 

Section  12.  Successor  Trustee.  The  Trustee 
may  resign  or  the  Grantor  may  replace  the 
Trustee,  but  such  resignation  or  replacement 
shall  not  be  effecUve  until  the  Grantor  has 
appointed  a  successor  trustee  and  this 
successor  accepts  the  appointment.  The 
successor  trustee  shall  have  the  same  powers 
and  duties  as  those  conferred  upon  the 
Trustee  hereunder.  Upon  the  successor 
trustee's  acceptance  of  the  appointment,  the 
Trustee  shall  assign,  transfer,  and  pay  over  to 
the  successor  trustee  the  funds  and  properties 
then  constituting  the  Fund.  If  for  any  reason 
the  Grantor  cannot  or  does  not  act  in  the 
event  of  the  resignation  of  the  Trustee,  the 
Trustee  may  apply  to  a  couri  of  competent 
jurisdiction  for  the  appointment  of  a 
successor  trustee  or  for  instructions.  The 
successor  trustee  shall  specify  the  date  on 
which  it  assumes  administration  of  the  trust 
in  writing  sent  to  the  Grantor  and  the  present 


^ederal  Register  /  Vo 


52,  No.  74  /  Friday.  April  17,  1987  /  Proposed  Rules 


Trustee  by  certiRed  mail  10  days  before  such 
change  becomes  effective.  Any  expenses 
incurred  by  the  Trustee  as  a  result  of  any  of 
the  acts  contemplated  by  this  Section  shall  be 
paid  as  provided  in  Section  9. 

Section  13.  Instructions  to  the  Trustee.  All 
orders,  requests,  and  instructions  by  the 
Grantor  to  the  Trustee  shall  be  in  writing, 
signed  by  such  persons  as  are  designated  in 
the  attached  Schedule  B  or  such  other 
designees  as  the  Grantor  may  designate  by 
amendment  to  Schedule  B.  The  Trustee  shall 
be  fully  protected  in  acting  without  inquiry  in 
accordance  with  the  Grantor's  orders, 
requests,  and  instructions.  All  orders, 
requests,  and  instructions  by  the  Regional 
Administrator  to  the  Trustee  shall  be  in 
writing,  signed  by  the  Regional 
Administrator,  and  the  Trustee  shall  act  and 
shall  be  fully  protected  in  acting  in 
accordance  with  such  orders,  requests,  and 
instructions.  The  Trustee  shall  have  the  right 
to  assume,  in  the  absence  of  written  notice  to 
the  contrary,  that  no  event  constituting  a 
change  or  a  termination  of  the  authority  of 
any  person  to  act  on  behalf  of  the  Grantor  or 
the  Regional  Administrator  hereunder  has 
occurred.  The  Trustee  shall  have  no  duty  to 
act  in  the  absence  of  such  orders,  requests, 
and  instructions  from  the  Grantor  and/or  the 
Regional  Administrator,  except  as  provided 
for  herein. 

Section  14.  Amendment  of  Agreement.  This 
Agreement  may  be  amended  by  an 
instrument  in  writing  executed  by  the 
Grantor  and  the  Trustee,  or  by  the  Trustee 
and  the  Regional  Administrator  if  the  Grantor 
ceases  to  exist. 

Section  15.  Irrevocability  and  Termination. 
Subject  to  the  right  of  the  parties  to  amend 
this  Agreement  as  provided  in  Section  14,  this 
Trust  shall  be  irrevocable  and  shall  continue 
imtil  terminated  at  the  written  direction  of 
the  Grantor  and  the  Trustee,  or  by  the 
Trustee  and  the  Regional  Administrator,  if 
the  Grantor  ceases  to  exist.  Upon  termination 
of  the  Trust,  all  remaining  trust  property,  less 
final  trust  administration  expenses,  shall  be 
delivered  to  the  Grantor. 

Section  16.  Immunity  and  Indemnification. 
The  Trustee  shall  not  incur  personal  liability 
of  any  nature  in  connection  with  any  act  or 
omission,  made  in  good  faith,  in  the 
administration  of  this  Trust,  or  in  carrying  out 
any  directions  by  the  Grantor  or  the  Regional 
Administrator  issued  in  accordance  with  this 
Agreement.  The  Trustee  shall  be  indemnified 
and  saved  harmless  by  the  Grantor,  from  and 
against  any  personal  liability  to  which  the 
Trustee  may  be  subjected  by  reason  of  any 
act  or  conduct  in  its  official  capacity, 
including  all  expenses  reasonably  incurred  in 
its  defense  in  the  event  the  Grantor  fails  to 
provide  such  defense. 

Section  17.  Choice  of  Law.  This  Agreement 
shall  be  administered,  construed,  and 
enforced  according  to  the  laws  of  the  State  of 
[insert  name  of  State]. 

Section  18.  Interpretation.  As  used  in  this 
Agreement,  words  in  the  singular  include  the 
plural  and  words  in  the  plural  include  the 
singular.  The  descriptive  headings  for  each 
section  of  this  Agreement  shall  not  affect  the 
interpretation  or  the  legal  efficacy  of  this 
Agreement. 

In  Witness  whereof  the  parties  have 
caused  this  Agreement  to  be  executed  by 


their  respective  officers  duly  authorized  and 
their  corporate  seals  (if  applicable)  to  be 
hereunto  affixed  and  attested  as  of  the  date 
first  above  written:  The  parties  below  certify 

that  the  wording  of  this  Agreement  is    

identical  to  the  wording  specified  in  40  CFR 
280.103(b)(1)  as  such  regulations  were 
constituted  on  the  date  first  above  written. 
[Signatiu^  of  Grantor] 
[Title] 

Attest: 

[Title] 

[Seal] 

[Signature  of  Trustee] 

Attest: 

[Title] 

[Seal] 

(2)  The  Standby  trust  agreement  must 
be  accompanied  by  a  formal 
certification  of  acknowledgment  similar 
to  the  following.  State  requirements  may 
(differ  on  the  proper  content  of  this 
acknowledgment. 

Slate  of ■ 

County  of 

On  this  [date],  before  me  personally  came 
[owner  or  operator]  to  me  known,  who,  being 
by  me  duly  sworn,  did  depose  and  say  that 
she/he  resides  at  [address],  that  she/he  is 
[title]  of  [corporation],  the  corporation 
described  in  and  which  executed  the  above 
instrument:  that  she/he  knows  the  seal  of 
said  corporation;  that  the  seal  aHixed  to  such 
instrument  is  such  corporate  seal;  that  it  was 
80  affixed  by  order  of  the  Board  of  Directors 
of  said  corporation;  and  that  she/he  signed 
her/his  name  thereto  by  like  order. 
[Signature  of  Notary  Public] 

(c)  The  Regional  Administrator  will 
instruct  the  trustee  to  refimd  the  balance 
of  the  standby  trust  fund  to  the  grantor  if 
die  Regional  Admiiustrator  determines 
that  no  additional  corrective  action 
costs  or  third-party  liability  claims  will 
occur  as  a  result  of  a  release  covered  by 
the  fmancial  assurance  mechanism  for 
which  the  standby  trust  fund  was 
established. 

1280.104    Substitution  of  financial 
Msuranc*  nwchanlsms  by  owner  or 
•psrator. 

(a)  An  owner  or  operator  may 
substitute  any  alternate  financial 
assurance  mechanisms  as  specified  in 
this  subpart,  provided  that  at  all  times 
he  maintains  an  effective  financial 
assurance  mechanism  or  combination  of 
mechanisms  that  satisfies  the 
requirements  of  S  280.92. 

(b)  After  obtaining  alternate  financial 
assurance  as  specified  in  this  subpart, 
an  owner  or  operator  may  cancel  a 
fmancial  assurance  mechanism  by 
providing  notice  to  the  provider  of 
financial  assurance. 

S  280.105    Cancellation  or  nonranawal  by  a 
providar  of  financial  aasuranca. 

(a)  Except  as  otherwise  provided,  a 
provider  of  fmancial  assurance  may 


cancel  or  fail  to  renew  an  assurance 
mechanism  by  sending  a  notice  of 
termination  by  certified  mail  to  the 
owner  or  operator.  Termination  may  not 
occur,  however,  during  the  120  days 
beginning  on  the  date  the  owner  or 
operator  receives  the  notice  of 
termination,  as  evidenced  by  the  return 
receipt. 

(b]  If  a  provider  of  financial 
responsibility  cancels  or  fails  to  renew 
and  the  owner  or  operator  fails  to  obtain 
alternate  coverage  as  specified  in  this 
section  within  60  days  after  receipt  of 
the  notice  of  termination,  the  owner  or 
operator  must  notify  the  Regional 
Administrator  of  such  failure  and 
submit: 

(1)  The  name  and  address  of  the 
provider  of  fmancial  assurance; 

(2)  The  effective  date  of  termination; 
and 

(3)  The  evidence  of  the  financial 
assurance  mechanism  subject  to  the 
termination  maintained  in  accordance 
with  i  280.107(b). 

§  280.106    Reporting  t>y  owner  or  operator. 
(a)  An  owner  or  operator  must  submit 
the  appropriate  forms  listed  in 
§  280.107(b)  documenting  current 
evidence  of  financial  responsibility  to 
the  Regional  Administrator 

(1)  When  the  owner  or  operator 
notifies  the  Regional  Administrator  of 
the  installation  of  a  new  underground 
storage  tank  under  §  280.22; 

(2)  Within  30  days  after  the  owner  or 
operator  identifies  a  known  or 
suspected  release  from  an  underground 
storage  tank  required  to  be  reported 
under  §  280.74; 

(3]  If  the  owner  or  operator  fails  to 
obtain  alternate  coverage  as  required  by 
this  subpart,  within  30  days  after  the 
owner  or  operator  receives  notice  of: 

(i)  Commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  a 
provider  of  financial  assurance  as  a 
debtor, 

(ii)  Suspension  or  revocation  of  the 
authority  of  a  provider  of  financial 
assurance  to  issue  a  financial  assurance 
mechanism, 

(iii)  Failure  of  a  guarantor  or 
indemnitor  to  meet  the  requirements  of 
the  financial  test, 

(iv)  Other  incapacity  of  a  provider  of 
financial  assurance;  or 

(4)  As  required  by  SS  280.94(f)  and 
280.105(b). 

(b)  The  Regional  Administrator  may 
require  an  owner  or  operator  to  submit 
evidence  of  financial  assurance  as 
described  in  \  280.107(b)  or  other 
information  relevant  to  compliance  with 
this  subpart  at  any  time. 


Federal  Register  /  Vol.  52.  No.  74  /  Friday.  April  17.  1987  /  Proposed  Rules 


12851 


§280.107    RecordkMping. 

(a)  Owners  or  operators  must 
maintain  evidence  of  all  financial 
assurance  mechanisms  used  to 
demonstrate  Rnancial  responsibility 
under  this  subpart  for  an  underground 
storage  tank  until  released  from  the 
requirements  of  this  subpart  under 

§  280.109.  An  owner  or  operator  must 
maintain  such  evidence  at  the 
underground  storage  tank  site  or  the 
owner's  or  operator's  place  of  business. 

(b)  An  owner  or  operator  must 
maintain  the  following  types  of  evidence 
of  financial  responsibility: 

(1)  An  owner  or  operator  using  an 
assurance  mechanism  specified  in 

§§  280.94-280.101  must  maintain  a  copy 
of  the  instrument  worded  as  specified. 

(2)  An  owner  or  operator  using  a 
financial  test,  guarantee,  or  indemnity 
contract  must  maintain  a  copy  of  the 
chief  Hnancial  officer's  letter  based  on 
year-end  financial  statements  for  the 
most  recent  completed  fiscal  year.  Such 
evidence  must  be  on  file  no  later  than  90 
days  after  the  close  of  the  Rscal  year. 

(3)  An  owner  or  operator  using  a 
guarantee,  indemnity  contract  surety 
bond,  or  letter  of  credit  must  maintain 
an  originally  signed  duplicate  of  the 
standby  trust  fund  agreement  and  copies 
of  any  amendments  to  the  agreement 

(4)  An  owner  or  operator  using  an 
insurance  policy  or  risk  retention  group 
coverage  must  maintain  an  originally 
signed  duplicate  of  the  insurance  pohcy 
or  risk  retention  group  coverage  policy, 
with  the  endorsement  or  certificate  of 
insurance  and  any  amendments  to  the 
agreements. 

(5)  An  owner  or  operator  covered  by  a 
State  fund  or  other  State  assurance  must 
maintain  on  file  a  copy  of  the  letter  from 
the  State  required  under  §  280.102(d}. 

(6)  An  owner  or  operator  using  an 
assurance  mechanism  specified  in 
§§  280.94-280.102  must  maintain  an 
updated  copy  of  a  certification  of 
financial  responsibility  worded  as 
follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the 
relevant  information  and  the  brackets 
deleted: 

CERTinCATlON  OF  FINANQAL 
RESPONSIBILITY 

[Owner  or  operator]  hereby  certifies  that  it 
is  in  comphance  with  the  requirements  of 
Subpart  I  of  40  CFR  Part  280. 

The  nnancial  assurance  ii)echaniBm|s)  used 
to  demonstrate  financial  responsibility  under 
Subpart  I  of  40  CFR  Part  280  is  {are]  as 
follows: 

[For  each  mechanism,  list  the  type  of 
mechanism,  name  of  issuer,  mechanism 
numl)er  (if  applicable),  amount  of  coverage, 
effective  period  of  coverage  and  whether  the 
mechanism  covers  "taking  corrective  action" 
and/or  "compensating  third  parties  for  l>odily 


injury  and  property  damage  caused  by" 

either  "sudden  accidental  releases"  or 

"nonsudden  accidental  releases"  or 

"accidental  releases."] 

[Signature  of  owner  or  operator] 

[Name  of  owner  or  operator] 

[Title] 

(Date] 

[Signature  of  witness  or  notary] 

[Name  of  witness  or  notary] 

[Date] 

The  owner  or  operator  must  update  this 
certification  whenever  the  financial 
assurance  mechanism(s]  used  to 
demonstrate  financial  responsibility 
change. 

§28ai08    Drawing  on  flnaiKial  assuranoe 
mechanisms. 

(a)  The  Regional  Administrator  shall 
require  the  guarantor,  indemnitor, 
surety,  institution  issuing  a  letter  of 
credit  or.  as  applicable,  other  provider 
of  financial  assurance  to  place  the 
amount  of  funds  stipulated  by  the 
Regional  Administrator,  up  to  the  Unut 
of  funds  provided  by  the  financial 
assurance  mechanism,  into  the  standby 
trust  if: 

(l)(i)  The  owner  or  operator  fails  to 
establish  alternate  financial  assurance 
within  60  days  after  receiving  notice  of 
cancellation  of  the  guarantee,  indemnity 
contract  surety  bond,  letter  of  credit  or, 
as  appUcable.  other  financial  assurance 
mechanism;  and 

(ii)  The  Regional  Administrator 
determines  or  suspects  that  a  release 
from  an  underground  storage  tank 
covered  by  the  mechanism  has  occurred 
and  so  notifies  the  owner  or  operator  or 
the  owner  or  operator  has  notified  the 
Regional  Administrator  pursuant  to 
Subpart  F  of  a  release  from  an 
underground  storage  tank  covered  by 
the  mechanism;  or 

(2]  The  conditions  of  paragraph  (b)(1) 
or  (b)(2)(i)  or  (b)(2)(ii)  of  this  section  are 
satisfied. 

(b)  The  Regional  Administrator  may 
draw  on  a  standby  trust  fund  when: 

(1)  The  Regional  Administrator  makes 
a  final  determination  that  a  release  has 
occurred  and  immediate  or  long-term 
corrective  action  for  the  release  is 
needed,  but  the  ov\mer  or  operator,  after 
appropriate  notice  and  opportunity  to 
comply,  has  not  conducted  corrective 
action  as  required  under  40  CFR  Part 
280,  Subpart  F;  or 

(2)  The  Regional  Administrator  has 
received  either 

(i)  Certification  from  the  owner  or 
operator  and  the  third-party  liabiUty 
claimant(8)  and  from  attorneys 
representing  the  owner  or  operator  and 
the  third-party  Uabihty  claimant(8)  that 
a  third-party  liability  claim  should  be 
paid.  The  certification  must  be  worded 


as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the 
relevant  information  and  the  brackets 

deleted: 

CERTIFICATION  OF  VAUD  CLAIM 

The  undersigned,  as  principals  and  as  legal 
representatives  of  [insert  owner  or  operator] 
and  [insert  name  and  address  of  third  party 
claimant],  hereby  certify  that  the  claim  of 
bodily  injury  [and/or]  property  damage 
caused  by  an  accidental  release  arising  from 
operating  (owner's  or  operator's] 
underground  storage  tank  should  be  paid  in 

the  amount  of  $( ]. 

(Signatures] 

Owner  or  Operator 

Attorney  for  Owner  or  Operator 

(Notary)  Date 

(Signature(s)] 

Claimant(s) 

Attomey(s)  for  CIaimant(s] 

(Notary)  Date 

(ii)  A  vahd  final  court  order 
estabhshing  a  judgment  against  the 
owner  or  operator  for  bodily  injury  or 
property  damage  caused  by  an 
accidental  release  from  a  underground 
storage  tank  covered  by  financial 
assurance  under  this  subpart  and  the 
Regional  Administrator  determines  that 
the  owner  or  operator  has  not  satisfied 
the  judgment 

(c)  If  the  Regional  Administrator 
determines  that  the  amount  of  corrective 
action  costs  and  third-party  hability 
claims  eligible  for  payment  under 
paragraph  (b)  of  this  section  may  exceed 
the  balance  of  the  standby  trust  fund 
and  the  obligation  of  the  provider  of 
financial  assurance,  the  first  priority  for 
payment  shall  be  corrective  action  costs 
necessary  to  protect  human  health  and 
the  environment.  The  Regional 
Administrator  shall  pay  third-party 
liability  claims  in  the  order  in  which  the 
Regional  Administrator  receives 
certifications  under  paragraph  (b)(2){i) 
of  this  section  and  valid  court  orders 
under  paragraph  (b)(2)(ii)  of  this  section. 

S  280. 1 09    Rstease  from  ttw  requirements 
of  this  sut>pan 

(a)  Except  as  provided  in  S  280.109(b), 
an  owner  or  operator  is  no  longer 
required  to  maintain  financial 
responsibility  under  this  subpart  for  an 
underground  storage  tank  after  the  tank 
has  been  properly  closed  or.  if 
corrective  action  is  required,  after  the 
tank  has  been  properly  closed  and 
corrective  action  has  been  completed,  as 
required  by  40  CFR  Part  280,  Subpart  F. 

(b)  A  Regional  Administrator  may 
require  an  owner  or  operator  to 
maintain  financial  responsibility  for 
periods  beyond  paragraph  (a)  of  this 
section  if  he/she  has  reason  to  believe 
that  a  release  may  have  occurred  that 
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has  not  been  addressed  properly  by  the 
owner  or  operator.  In  such  a  case,  the 
Regional  Administrator  must  notify  the 
owner  or  operator  in  writing  of  the 
reason  to  believe  that  such  a  release 
may  have  occurred. 

§  280. 1 10    Bankruptqf  or  ottter  Incapacity 
of  owner  or  oponrtor  or  provider  of 
financial  assurance. 

(a)  Within  10  days  after 
commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy],  U.S.  Code,  naming  an 
owner  or  operator  as  debtor,  the  owner 
or  operator  must  notify  the  Regional 
Administrator  by  certified  mail  of  such 
commencement  and  submit  the 
appropriate  forms  listed  in  §  280.107(b] 
documenting  current  financial 
responsibility. 

(b)  Within  10  days  after 
commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  a 
guarantor  or  indemnitor  providing  " 
fmancial  assurance  as  debtor,  such 
guarantor  or  indemnitor  must  notify  the 
owner  or  operator  by  certified  mail  of 
such  commencement  as  required  under 
the  terms  of  the  guarantee  or  indemnity 
contract  specified  in  §5  280.95  or  280.96. 

(c)  An  owner  or  operator  who  obtains 
financial  assurance  by  a  mechanism 
other  than  the  financial  test  of  self- 
insurance  will  be  deemed  to  be  without 
the  required  financial  assurance  in  the 
event  of  a  bankruptcy  or  incapacity  of 
its  provider  of  financial  assurance,  or  a 
suspension  or  revocation  of  the 
authority  of  the  provider  of  financial 
assurance  to  issue  a  guarantee, 
indemnity  contract,  insurance  policy, 
risk  retention  group  coverage  policy, 
surety  bond,  letter  of  credit,  or  State- 
required  mechanism.  The  owner  or 
operator  must  obtain  alternate  financial 
assurance  as  specified  in  this  subpart 
within  60  days  after  such  an  event. 

(d)  Within  30  days  after  a  State  fund 
or  other  State  assurance  approved  by 
the  Regional  Administrator  under 

S  280.102  becomes  incapable  of  paying 
for  assured  corrective  action  or  third- 
party  compensation  costs,  the  State 
must  submit: 

(1)  To  the  Regional  Administrator  a 
letter  specifying  such  incapacity  and 
identifying  the  classes  of  underground 
storage  tanks  no  longer  covered  by  the 
State  fund  or  other  State  assurance;  and 

(2)  To  all  owners  or  operators  no 
longer  covered  by  the  State  fund  or 
other  State  assurance  a  letter  specifying 
such  incapacity  and  advising  the  owners 
or  operators  to  obtain  alternate 
coverage. 


§a8ai11    Suspension  of  enforcement 

(a)  A  class  of  owners  and  operators  of 
underground  storage  tanks,  including 
owners  and  operators  of  underground 
storage  tanks  in  a  particular  State,  may 
obtain  a  suspension  of  enforcement  of 
the  provisions  of  this  subpart  if  the  class 
meets  the  requirements  of  this  section 
and  submits  an  application  in 
compliance  with  this  section  to  the 
Agency.  Such  suspension  shall  be  for  no 
more  than  180  days.  If  enforcement  is 
not  suspended,  the  applicant  class  must 
comply  with  the  financial  responsibility 
requirements. 

(b)  An  application  for  suspension  of 
enforcement  must  demonstrate  that: 

(1)  Methods  of  financial  responsibility 
satisfying  the  requirements  of  this 
subpart  are  not  generally  available  to 
the  class;  and 

(2)(i)  Steps  are  being  taken  to  form  a 
risk  retention  group  to  provide  coverage 
for  the  class  that  will  satisfy  the 
requirements  of  §  280.98,  or 

(ii)  The  State  in  which  underground 
storage  tanks  are  located  is  taking  steps 
to  establish  a  fund  to  provide  coverage 
for  the  class  satisfying  the  requirements 
of  S  280.102. 

(c)  A  class  of  owners  and  operators  of 
underground  storage  tanks  may  obtain  a 
renewal  of  the  suspension  for  a  period 
not  exceeding  180  days.  Any  such  class 
must  submit  an  application  to  EPA  at 
least  60  days  prior  to  the  expiration  of  a 
suspension  or  30  days  after  the 
publication  of  a  final  decision 
SBspending  enforcement  for  the  class, 
whichever  is  later.  The  application  for  a 
renewal  of  suspension  of  enforcement 
must  demonstrate  that: 

(1)  Methods  of  financial  responsibility 
satisfying  the  requirements  of  this 
subpart  are  not  generally  available  to 
the  class;  and 

(2](i]  Substantial  progress  has  been 
made  in  establishing  a  risk  retention 
group  to  provide  coverage  for  the  class 
that  will  satisfy  the  requirements  of 
S  280.98,  or 

(ii)  The  formation  of  a  risk  retention 
group  to  provide  coverage  for  the  class 
that  will  satisfy  the  requirements  of 
i  280.98  is  not  possible  and  the  State  in 
which  the  tank  is  located  is  unable  or 
unwilling  to  establish  a  fund  to  provide 
coverage  for  the  class  satisfying  the 
requirements  of  §  280.102. 

(d)(1)  Each  member  of  a  class  granted 
or  seeking  suspension  of  enforcement 
shall  maintain  in  writing: 

(i)  Proof  that  the  owner  and  operator 
are  members  of  the  class; 

(ii)  Proof  that  the  owner  and  operator 
are  unable  to  obtain  financial  assurance; 
and 


(iii)  If  a  suspension  or  a  request  for  a 
suspension  is  based  on  efforts  to  form  a 
risk  retention  group,  proof  that  the 
owner  and  operator  are  members  of  an 
association  seeking  to  form  a  risk 
retention  group. 

(2)  Hie  documentation  described  in 
S  280.111(d)(1)  shall  be  maintained  at 
the  underground  storage  tank  site(s)  or 
at  the  owner's  or  operator's  place  of 
business  until  the  owner  or  operator  is 
released  from  the  requirements  of  this 
subpart  under  S  280.109. 

(e)(1)  Methods  of  financial 
responsibility  satisfying  the 
requirements  of  this  subpart  will  be 
considered  not  generally  available  to  a 
class  for  that  portion  of  coverage 
required  under  $  280.92  for  which 
written  evidence  is  submitted 
demonstrating  that  the  class: 

(i)  Has  attempted  to  obtain  financial 
assurance  satisfying  the  requirements  of 
this  subpart  from  the  known  providers 
of  financial  assurance; 

(ii)  Was  unable  to  obtain  financial 
assurance  due  to  reasons  other  than  the 
failure  to  meet  tlie  standard 
underwriting  practices  of  insurers 
offering  coverage  acceptable  under 
S  280.97;  and 

(iii)  Is  in  compliance  with  all 
applicable  requirements  of  Part  280  or 
with  an  enforceable  compliance 
schedule. 

(2)  For  owners  or  operators  who 
certify  that  their  individual  net  worth  is 
less  than  $200,000,  the  class  need 
demonstrate  the  general  unavailability 
only  of  insurance,  guarantees,  or 
indemnity  contracts. 

(3)  A  class  need  not  demonstrate  the 
general  unavailability  of: 

(i)  Guarantees,  indemnity  contracts,  or 
surety  bonds  for  underground  storage 
tanks  located  in  States  where  the  the 
Attorney  General  of  the  State  has  not 
certified  that  such  a  mechanism  is 
legally  valid  and  enforceable  in  that 
State  as  provided  by  S  280.93(a)(ii); 

(ii)  State-required  mechanisms  that  a 
Regional  Administrator  has  not  already 
determined  meet  the  requirements  of 
i  280.101;  or 

(iii)  A  State  fund  or  other  State 
assurance. 

(f)  To  demonstrate  that  steps  are 
being  taken  to  form  a  risk  retention 
group,  the  class  must  demonstrate  that: 

(1)  The  class  is  an  association,  as 
evidenced  by  articles  of  incorporation, 
partnership  agreements,  or  bylaws; 

(2)  Each  member  of  the  class  has  a 
binding  financial  commitment  of  at  least 
$2,000  per  year  to  the  association;  and 

(3)  The  association  is  undertaking 
actuarial  and  risk  analyses  to  determine 
its  capitalization  requirements  and  the 
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potential  premiums  for  risk  retention 
group  members. 

(g)  To  demonstrate  that  the  State  in 
which  the  tank  is  located  is  taking  steps 
to  establish  a  fund  to  provide  coverage 
satisfying  the  requirements  of  5  280.102, 
a  class  must  submit  evidence  that: 

(1)  Legislation  establishing  a  State 
fund  has  recently  been  enacted  and  the 
State  is  in  the  process  of  making  the 
fund  operational;  or 

(2)  If  the  legislature  is  in  session,  a  bill 
to  establish  a  State  fund  has  been 
introduced  and  is  pending;  or 

(3)  If  the  legislature  is  not  in  session, 
an  appropriate  State  executive  agency 
or  a  State  legislator  intends  to  seek 
estabhshment  of  such  a  fund  in  the  next 
legislative  session. 

(h)  To  demonstrate  that  substantial 
progress  has  been  made  in  establishing 
a  risk  retention  group,  a  class  must 
demonstrate: 

(1)  That  steps  have  been  taken  to  form 
a  risk  retention  group,  as  provided  by 
paragraph  (d)  of  this  section;  and 

(2)  Except  for  a  class  whose  initial 
suspension  was  based  in  part  on  a 
finding  that  a  State  was  taking  steps  to 
establish  a  fund  to  provide  coverage 
satisfying  the  requirements  of  S  280.102, 
or  for  a  class  whose  composition  has 
changed  substantially  since  the  initial 
suspension  of  enforcement,  that  the 
class  has  formed  an  association  that: 

(i)  Is  taking  steps  toward  completing 
actuarial  and  risk  analyses; 

(ii)  Either  is  coinposed  of  a  sufficient 
number  of  members  to  capitalize  a  risk 
retention  group  adequately  or  is  actively 
seeking  adequate  capitalization; 

(iii)  Is  composed  of  members  who 
have  each  made  a  binding  financial 
commitment  of  at  least  $2,000  per  year 
to  the  association; 

(iv)  Is  taking  steps  toward  completion 
of  an  operating  plan;  and 

(v)  Is  taking  steps  toward  obtaining  a 
charter  and  license  as  a  liability 
insurance  company  under  the  laws  of  a 
State;  and 

(3]  Significant  progress  has  been  made 
in  establishing  a  risk  retention  group 
since  the  previous  suspension  was 
granted. 

(i)  To  demonstrate  that  forming  a  risk 
retention  group  is  not  possible,  an 
applicant  must  submit  written  evidence 
documenting  the  steps  taken  in 
attempting  to  form  a  risk  retention 
group,  including  the  steps  included  In 
paragraph  (d]  of  this  section,  and 
describing  why  forming  a  risk  retention 
group  is  not  possible. 

(i)  To  demonstrate  that  a  State  is 
unable  or  unwilling  to  establish  a  fund 
to  provide  coverage  satisfying  the 
requirements  of  §  280.102,  a  class  must 
submit  appropriate  evidence  regarding 


the  State  in  which  the  underground 
storage  tanks  for  which  suspension  of 
enforcement  is  sought  are  located. 

(k)  Applications  for  an  initial 
suspension  of  enforcement  or  a  renewal 
shall  contain  the  information  required  in 
this  section  and  shall  include  the  class 
representative's  name,  address,  and 
telephone  number  and  a  precise 
description  of  the  types  of  owners, 
operators,  and  underground  storage 
tanks  included  in  the  class. 

(1)  Upon  receiving  an  application  for  a 
suspension  or  a  renewal  of  suspension, 
the  Agency  may  request  any  additional 
information  from  any  member  of  the 
class  that  it  deems  necessary  to 
evaluate  the  application. 

(m)  After  determining  that  an 
application  is  complete,  the  Agency 
shall  publish  a  notice  in  the  Federal 
Register  announcing  the  Agency's 
interim  final  decision  and  requesting 
public  comment  within  30  days. 

(n)  After  the  close  of  the  30-day 
comment  period,  the  Agency  will 
publish  the  final  decision  and  a 
response  to  all  comments  in  the  Federal 
Register. 

{o)(l)  An  interim  final  or  final  decision 
to  grant  or  deny  an  initial  suspension  of 
enforcement  shall  be  effective  when 
pubhshed.  The  period  of  an  initial 
suspension  shall  begin  on  the  date  of  an 
interim  final  decision  granting  a 
suspension  or  the  date  of  the  final 
decision  granting  a  suspension  that 
reverses  an  interim  final  decision 
denying  a  suspension. 

(2)  Aji  interim  final  or  final  decision  to 
grant  or  deny  a  renewal  of  suspension 
shall  be  effective  when  published  or 
upon  the  expiration  of  the  previous 
suspension,  whichever  comes  first.  The 
period  of  a  renewal  of  suspension  shall 
begin  on  the  date  of  the  expiration  of  the 
previous  suspension  period. 

(FR  Doc.  87-7631  Filed  4-lfr-67;  8:45  am] 
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40  CFR  Part  281 

[FRL  3154-8] 

Underground  Storage  Tanks;  State 
Program  Approval 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  enacted  on  November  8, 1984, 
establishes  a  Federal  program  for  the 
regulation  of  underground  storage  tanks. 
Subtitle  I  of  RCRA  also  allows  State 
programs  containing  tank  standards  that 
are  no  less  stringent  than  the  Federal 


requirements  and  for  which  there  is 
adequate  enforcement  of  compliance  to 
operate  in  lieu  of  the  Federal 
underground  storage  tank  (UST) 
program  upon  approval  by  EPA.  Today's 
proposal,  which  is  a  companion  to  the 
proposed  Federal  tank  standards 
published  elsewhere  in  today's  Federal 
Register,  sets  forth  the  requirements  and 
approval  procedures  for  State 
underground  storage  tank  programs. 
States  with  approved  UST  programs  will 
have  primary  enforcement  responsibility 
with  respect  to  the  requirements  of  their 
UST  programs. 

Subtitle  I  describes  program  elements 
that  must  be  incorporated  into  approved 
State  UST  programs.  Today's  proposal 
describes  these  program  elements  in 
greater  detail,  as  well  as  procedures 
EPA  will  follow  when  evaluating  State 
applications  for  approval  or  when 
withdrawing  approval  of  State 
programs.  The  purpose  of  today's  rule  is 
to  establish  clear  requirements  for  State 
UST  programs  and  streamlined 
procedures  for  State  application 
submittal  and  evaluation. 

DATES:  Comments  must  be  received  on 
or  before  June  16, 1987.  Public  hearings 
will  be  held  on  this  rulemaking  in 
conjunction  with  public  hearings  on  the 
proposed  Federal  Underground  Storage 
Tank  Technical  Requirements, 
published  elsewhere  in  today's  Federal 
Register.  PuMic  hearings  will  be  held 
from  9:30  A.M.  to  5:00  P.M..  unless 
concluded  earlier,  and  will  be  carried 
over  to  a  second  day  if  necessary  to 
allow  commenters  to  speak  who  have 
requested  to  testify.  These  hearings  are 
scheduled  as  follows: 

1.  May  28, 1987,  9:30  A.M.  to  5:00  P.M., 
Washington,  DC; 

2.  June  1, 1987,  9:30  A.M.  to  5:00  P.M.. 
Dallas,  Texas; 

3.  June  4, 1987,  9:30  A.M.  to  5:00  P.M.. 
San  Francisco,  California. 

Requests  to  present  oral  testimony 
must  be  submitted  in  writing  and 
received  at  least  one  week  prior  to  the 
scheduled  hearing  date. 

ADDRESSES:  Send  comments  to:  Docket 
Clerk,  Office  of  Underground  Storage 
Tanks  (WH-562A).  Docket  No.  UST  4-1. 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washington,  DC 
20460. 

Requests  to  testify  at  a  hearing  may 
be  mailed  to:  Gerri  Wyer,  Hearings 
Coordinator,  Office  of  Underground 
Storage  Tanks  (WH-562A),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (800) 
424-9346  (toll  free]  or  (202]  382-3000  in 
Washington.  DC. 
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Heariag»  will  be  held  »t  the  following 
locations: 

1.  Washington.  DC— The  Westin  Hotel, 
2401  M  Street  NW^  Washington.  DC 
20037; 

2.  Dallas— The  Registry  Hotd.  15201 
Dallas  Parkway,  Dallas,  Texas  75246; 

3.  San  Francisco — The  Miyako  Hotel. 
1625  Post  Street,  San  Francisco, 
California  94015. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA/Superfund  Hotline.  l-{800)  424- 

9346;  or  in  Washington,  DC,  2-{202)  382- 

300a 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  hsted 

in  the  following  outline: 

I.  Aodiority 

II.  Background 

III.  Summary  of  the  Proposed  Rale 

A.  Synopsis  of  Today's  Proposal 

B.  Components  of  a  Program  Application 

IV.  Considerations  Affecting  Today's  Rule 
A.  State  Involvement  in  Development  of 

this  Proposal 
R  Regulatory  Approach  to  State  Program 
ApproTal 

V.  Discussion  of  Significant  Issoes  in  Today's 

Rule 

A.  Adequate  Enforcement  of  CompHance 

B.  Approval  Procedures 

C  Detenninatioo  of  "I^Jb  Less  Stringent" 

D.  Automatic  Expiration  of  Interim 
Approval 

E.  Withdrawal  of  Approval  of  State 
Program* 

VL  Relationship,  to  Other  EPA  Pro-ams 

A.  RCRA  Hazardous  Waste  UST  Program 

B.  Leaking  Underpt)und  Storage  Tank 
Petroleum  Response  Fond 

VII.  Economic  and  Regulatory  Impacts 

A.  Ragylatory  Impact  Analysis 

B.  Regulatory  Flexibrlrty  Act 
C  Paperwork  Reduction  Act 

VIII.  Ust  of  Subjects  in  40  CFR  Part  281 

I.  Aodiority 

These  regulations  are  proposed  under 
sections  9004,  9006  and  2002  of  the  Solid 
Waste  Disposal  Act,  as  amended. 

II.  Backgronnd 

The  President  signed  into  law  the 
Hazardous  and  Solid  Waste 
Amendments  on  November  8, 1984.  This 
law  amends  the  Resoinxe  Conservation 
and  Recovery  Act  (RCRA)  to  add 
Si^title  I,  wlBch  established  a  Federal 
program  for  the  regulation  of 
undergronnd  storage  tanka. 

The  Federal  onderground  storage  tank 
(UST]  iirograin  onder  Subtide  I  has 
several  components.  Section  9002 
requires  each  owner  of  a  UST  in 
operation  after  1973  to  notify  the 
designated  State  agency  of  the  existence 
of  the  tank  and  the  tank  age.  aize,  type, 
location,  ami  use.  This  notification  was 
due  on  May  8, 1986.  or  wtthm  30  day» 
after  an  owner  brings  a  UST  into  nse  if  it 
is  brought  into  use  after  May  8, 1968. 


Section  9Q03ta)  of  Subtitle  I  requKS 
EPA  to  promulgalc  standard*  fan 
underground  storage  lank*  covenig 
detection,  preventiaa.  and  correcticn  of 
releasee.  These  regoiatianB  are  set  forth 
in  s  proposed  rule  poUiafaed  elsewhere 
in  today's  Federal  Rii^iitii 

Section  9003(g)  estabiirfies  a 
prohibition  on  tibie  inatallatian  of  certain 
underground  storage  tanks  during  the 
period  from  May  8. 196S  until  the 
effective  date  of  EPA's  tank  ttandards 
established  under  section  S008{a). 

New  se:ticn  9003(h).  added  to  Subtitle 
I  under  section  206  at  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  establishes  a  program  for 
cleanup  of  petroleum  from  leaking 
imdergrowMl  storage  tanks. 

Sub^tle  I  also  provides  a  procedure 
by  wkich  States  may  administer  and 
enforce  State  UST  programs  in  lieu  of 
the  Federal  program  established  under 
section  9003.  Under  section  9004.  States 
may  submat  their  programs  for  approval 
by  EPA.  State  UST  programs  will  be 
approved  by  EPA  if  the  State  program 
includes  requirements  that  are  no  less 
stringent  than  the  Federal  UST 
standards  in  seven  areas,  meets  the 
requirenients  for  notification  fotmd 
under  section  9002,  and  provides  for 
adequate  enforcement  of  compliance 
with  these  program  requirements. 
Section  9004  specifies  that  a  State 
program  submitted  to  EPA  for  approval 
may  cover  petroleum  substances, 
hazardoos  substances  (not  including 
hazardous  wastes),  or  both.  A  State  with 
an  approved  UST  program  has  primary 
enforcement  respons^ihty  with  respect 
to  the  requirements  of  its  program.  EPA 
retains  authority  to  take  enforcement 
action  in  approved  States  as  necessary 
and  wrill  notify  the  designated  lead  State 
agency  of  any  such  intended  action. 

In  a  companion  to  this  proposal, 
published  elsewhere  in  today's  Federal 
Register.  EPA  proposes  the  Federal 
standards  for  underground  storage 
tanks.  In  this  proposal,  EPA  establishes 
requirements  which  a  State  UST 
program  must  meet  in  order  for  EPA  to 
approve  the  program  under  section  9004. 
Tliese  regulations,  when  final,  will  be 
codified  in  Part  281  of  the  Code  of 
Federal  Regulations. 

m.  Summary  of  the  Proposed  Rule 

A  Synopsis  of  Today's  Proposal 

Section  9004  of  RCRA  sets  forth  a 
number  of  requirements  for  State  UST 
pragram  approval.  First  section  9004(a) 
estaUielies  the  elements  which  must  be 
iiKluded  in  a  State  program  is  onier  to 
receive  EPA  approvaL  Tl^se  dlements 
me  leak  detection,  recordkeeping  for 
leak  detection,  reporting  of  releases  and 


corrective  action,  corrective  action  in 
response  to  a  release,  tank  closure, 
financial  responsibility,  notification,  and 
new  tank  standards.  This  proposed  rule 
sets  forth  in  more  detail  the 
requirements  that  most  be  preseit  in 
State  UST  programs  in  order  to  have  the 
program  coverage  required  onder 
section  0004. 

Second,  section  9004(b)  requires  that 
each  of  these  program  etements  be  no 
less  stringent  than  the  corresponding 
Federal  program  (as  prtjposed  elsewhere 
in  today's  Federal  Register)  for  final 
approval.  A  detailed  discussion  of 
various  ajrproaches  being  examined  by 
EPA  for  evaluating  tfie  stringency  of 
State  programs  is  provided  in  Section 
V.C. 

Under  section  9004(b)  State  programs 
nray  receive  interim  approval  even  if 
certain  requirements  are  less  stringent 
than  the  corresponding  Federal 
standards.  However,  EPA  is  proposing 
that  a  State  seeking  interim  approval 
must  have  each  program  element 
present  in  some  form  prior  to  interim 
approvaL  This  proposal  sets  forth  the 
procedures  for  final  and  interim 
ai^proval  and  for  approval  expiration 
when  a  State  with  an  interim  program 
does  not  amend  the  program  to  meet 
Federal  standards  withki  statutmily- 
prescribed  time  periods. 

Third,  under  section  9004  (a)  and  (c). 
State  UST  programs  must  also  provide 
for  adequate  enforcement  of  compliance 
with  the  standards  established  under 
the  UST  program.  To  meet  this 
requirement  under  today's  proposal 
State  implementing  agencies  must  have 
the  legal  authority  to  enter  and  inspect 
any  site  or  premise  subject  to  regulation, 
immediately  restrain  violators  or 
potential  violatcMrs  by  order  or  by  suit, 
sue  in  a  court  of  competent  jurisdiction, 
and  assess  or  sue  to  recover  certain  civil 
penalties.  In  addition.  State 
iniplementing  agencies  must  also  have 
authority  to  request  tank  owners  or 
operators  to  furnish  information  related 
to  their  tanks  and  to  conduct  monitoring 
or  testing. 

In  addition  to  the  legal  authorities. 
State  UST  programs  must  maintain  a 
compliance  program  including  periodic 
inspections  and  provide  for  public 
participation  in  eniorcenient 
proceedings. 

FinaUy.  secticm  9004  (d)  and  (e) 
prescribe  procedures  EPA  must  follow 
in  approving  and  withdrawing  approval 
of  State  UST  programs.  Today's 
proposed  rule  establishes  the 
procedures  by  wrhich  EPA  will  review 
applications  submitted  by  States  and 
approwB  or  disapprove  a  program  within 
180  days  as  required  t^  statute,  in 
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addition,  today's  proposal  sets  forth  the 
conditions  and  procedures  under  which 
EPA  will  revise  or  withdraw  State  UST 
program  approval. 

EPA  plans  to  promulgate  rules  for 
technical  tank  standards  under  Part  280 
and  for  State  program  approval  under 
Part  281  at  the  same  time  in  early  1988. 
A  State  may  apply  for  approval  after 
EPA  promulgates  all  of  the  Part  280 
Federal  UST  standards.  Guidance 
issued  with  the  final  State  UST  program 
approval  rulemaking  will  supplement 
the  regulation  with  additional 
information  on  State  application 
procedures  and  EPA  review  and 
evaluation  of  such  applications. 


B.  Components  of  a  Program 
Application 

Section  281.20  of  today's  proposed 
regulation  lists  the  parts  of  a  State 
program  approval  application  that 
States  seeking  approval  must  submit  to 
EPA.  EPA  will  attempt  to  design  a 
standardized  State  application  form  that 
each  State  will  submit.  This  form  will 
contain  the  following  parts:  (1)  a 
transmittal  letter  from  the  Governor  of 
the  State.  (2)  a  description  of  the  current 
State  program.  (3)  a  State  program 
implementation  plan  including  a 
Memorandum  of  Agreement.  (4)  a 
statement  from  the  State  Attorney 
General,  and  (5)  copies  of  all  applicable 
State  laws  and  regulations.  Following  is 
a  brief  description  of  each  of  these 
components. 

(1)  A  transmittal  letter  signed  by  the 
Governor  of  the  State  must  accompany 
the  original  State  appUcation.  This  letter 
serves  to  transmit  the  State's  formal 
request  for  UST  program  approval,  and 
indicates  that  the  Governor  has 
approved  the  designated  lead  State 
agency  for  implementation  of  the  UST 
program. 

(2)  The  program  description  serves 
several  purposes.  First,  it  will  describe 
the  scope  of  the  UST  program  for  which 
approval  is  requested  including  whether 
the  program  covers  only  petroleum 
tanks,  only  chemical  tanks,  or  both,  and 
the  extent  to  which  it  covers  any  Indian 
lands. 

Today's  proposal  does  not  preclude 
States  ft-om  adopting  a  State  program 
that  is  broader  in  scope  than  the  Federal 
program,  for  example,  a  State  program 
that  regulates  all  heating  oil  tanks. 
(Tanks  used  for  storing  heating  oil  for 
consumptive  use  on  the  premises  where 
stored  are  excluded  from  the  Federal 
UST  program  under  section  9001(1)(B).) 
In  such  an  approved  State,  the 
additional  scope  of  coverage  is  not  part 
of  the  Federally  approved  program. 
However,  in  approved  States  with 
requirements  that  are  more  stringent 


than  the  corresponding  Federal 
requirements,  for  example,  leak 
detection,  the  more  stringent 
requirement  is  part  of  the  approved 
program  and  enforceable  as  the  Subtitle 
I  standard  in  the  State. 

Second,  this  program  description  will 
also  describe  the  organizational 
structure  of  the  State  implementing 
agency(ies).  This  includes  both  State 
agencies  and  local  and  municipal 
implementing  agencies  that  may  be 
jointly  administering  the  UST  program 
within  a  State.  The  program  description 
must  clearly  delineate  Uie  jurisdictional 
responsibilities,  program  operation 
roles,  and  lines  of  communication  and 
authority  of  these  implementing 
agencies. 

In  addition,  the  program  description 
should  include  the  number  of  persons 
currently  involved  in  UST  program 
operations  and  their  functions  and  those 
expected  to  be  employed  in  the  near 
future.  State  applications  should  also 
explain  any  limitations  on  hiring  or 
utilization  of  staff. 

Thirdly,  the  program  description  must 
explain  how  the  State  will  meet  the 
estimated  costs  of  administering  the 
program.  All  States  must  have  some 
source  of  funding  independent  of 
Federal  grant  monies.  The  limited 
amount  of  Federal  grant  dollars 
available  will  probably  not  be  sufficient 
to  administer  and  enforce  an  adequate 
State  UST  program.  Rather,  these  grants 
are  seed  money  for  States  seeking  to 
initiate  program  development  while 
securing  other  sources  of  funding. 

Finally,  the  description  of  current 
program  operations  must  also  explain 
compliance  monitoring  and  enforcement 
procedures  used  by  State  implementing 
agencies.  This  description  should  clearly 
indicate  what  enforcement  and 
compliance  steps  are  taken  and  by 
which  State  implementing  agencies. 

At  this  time,  there  are  no  detailed 
approval  criteria  for  the  above  areas  of 
the  program  description.  For  example, 
the  proposed  regulations  do  not 
prescribe  specific  levels  of  State 
program  funding  or  stafflng  or  specific 
compliance  monitoring  and  enforcement 
procedures.  The  program  description,  in 
general,  will  be  used  by  EPA  as 
background  information  to  ensure  that  a 
viable  State  program  does  exist. 
However,  EPA  intends  that  in  certain 
cases  this  information  would  be  a  basis 
for  non-approval.  For  example.  EPA 
would  not  approve  a  State  program  that 
does  not  contain  a  funding  plan  for 
implementation. 

EPA  is  considering  identifying,  either 
in  the  fmal  rule  or  in  guidance,  the 
specific  criteria  for  disapproval  in  these 
areas.  EPA  solicits  comment  on  the 


specific  criteria  for  approving  or 
rejecting  a  State  program  based  on  the 
program  description.  One  issue  already 
brought  to  EPA's  attention  is  whether  a 
State  program  can  provide  adequate 
enforcement  and  compliance  when  the 
program  utilizes  tank  inspectors  from 
local  governments  but  has  no 
established  procedures  for  coordination 
and  communication  of  these  efforts  with 
a  State  lead  agency.  EPA  specifically 
solicits  comments  on  how  enforcement 
and  compliance  monitoring  procedures 
in  the  program  description  should  be 
evaluated. 

(3]  A  third  aspect  of  a  State  UST 
application  is  the  State  program 
implementation  plan.  EPA  intends  to 
approve  State  UST  programs  where  not 
all  program  implementation  steps  have 
been  taken  but  the  State  can  provide  a 
plan  to  achieve  a  fully  implemented 
program  within  a  reasonable  period  of 
time.  The  implementation  plan  describes 
what  steps  need  to  be  taken  and  over 
what  time  period.  This  approach  allows 
EPA  to  approve  State  programs  at 
different  stages  of  implementation, 
including  new  programs  that  will 
continue  to  improve  and  evolve  during 
the  next  few  years.  This  does  not  mean, 
however,  that  EPA  will  approve  State 
programs  that  contain  new  tank 
standards,  corrective  action  or  financial 
responsibility  requirements  that  are  less 
stringent  than  corresponding  Federal 
requirements. 

While  initial  program  approval 
requires  that  State  authorities  for 
corrective  action,  financial 
responsibility,  notification,  and  new 
tank  standards  be  no  less  stringent  than 
Federal  requirements,  section  9004(b] 
allows  a  one  to  three  year  interim  period 
after  promulgation  of  Federal 
regulations  under  Part  280  to  adopt 
requirements  no  less  stringent  than 
corresponding  Federal  requirements  for 
leak  detection,  recordkeeping,  reporting, 
and  closure.  States  receiving  interim 
approval  under  section  9004(b)  must 
include  a  schedule  for  the  needed 
legislative  and/or  regulatory  action  in 
the  State  program  implementation  plan. 

In  addition,  this  plan  will  contain  a 
Memorandum  of  A^eement  (MOA) 
between  EPA  and  the  State.  The  State 
will  develop  the  draft  MOA  in 
coordination  with  EPA.  The  MOA 
delineates  respective  EPA  and  State 
responsibilities  for  UST  program 
administration  and  enforcement  and 
will  be  particularly  important  where  a 
State  is  applying  for  a  partial  UST 
program. 

In  the  future,  EPA  and  the  State  may 
mutually  agree  to  update  and  revise  the 
State  implementation  plan  to  reflect 
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State  program  growth  and  change.  State 
implementation  plans  will  be  consistent 
with  annual  grant  agreements  and  EPA/ 
State  agreements. 

Criteria  for  disapproval  of  a  State 
UST  program  ba^d  on  an  Inadequate 
State  implementation  plan  will  be 
further  defined  in  guidance  which  EPA 
intends  to  develop  between  proposal 
and  promolgation  of  this  rule.  EPA  is 
considering  specifically  identifying, 
either  in  the  final  rule  or  in  guidance, 
program  implementation  requirements 
that  must  be  in  place,  rather  than  merely 
planned,  at  the  time  of  approval  EPA 
requests  comments  on  which 
requirements  should  be  in  place  at  the 
time  of  approval  and  the  criteria  for 
approving  or  rejecting  programs  based 
on  this  portion  of  a  State  apfdication. 

C4]  A  fourth  component  of  the  State 
UST  program  application  is  the 
statement  from  the  State  Attorney 
General  certifying  that  State  laws  and 
regulations  provide  adequate  authority 
to  carry  out  and  enforce  the  required 
elements  of  an  approved  program.  The 
Attorney  General's  statement  provides 
the  foundation  for  ensuring  that  the 
State  UST  program  is  no  less  stringent 
than  the  Federal  program  it  will  replace. 
This  statement  must  include  statutory 
and  regulatory  checklists  provided  by 
EPA  and  a  discussion  on  State  authority 
in  the  areas  of  compliance  monitoring 
and  enforcement;  the  program  elements 
of  leak  detection  and  prevention, 
recordkeeping,  reporting,  closure, 
financial  responsibility,  corrective 
action,  new  tank  perfcHmance 
standards,  and  notification;  and  the 
scope  of  the  program  described  in  the 
State  application. 

[5}  Finally,  a  State  program 
application  must  include  copies  of  all 
applicable  State  laws  and  regulations. 
This  information  will  assist  EPA  in 
evaluating  the  rest  of  the  application, 
and  will  serve  as  the  basis  for 
establishing  a  record  of  what  State  laws 
and  regulations  are  in  effect  in  approved 
States.  EPA  will  codify  State  program 
applications  and  incorporate  State  laws 
and  regulations  by  reference  as  part  of 
its  final  approval  of  the  State  program. 
This  will  enable  all  interested  parties  to 
receive  notice  of  the  laws  and 
regulations  comprising  the  Subtitle  I 
program  in  approved  States. 

rv.  Consideratioos  Affacting  Today's 
Rule 

A.  State  Invo/vement  in  Development  of 
this  Proposal 

EPA's  goal  in  establishing  State 
program  approval  regulations  under 
Section  9004  is  to  develop  clear  and 
streamlined  approval  procedures 


consistent  with  the  statutory  approval 
requirements.  In  order  to  take  advantage 
of  past  experiences  and  States' 
familiarity  with  existing  i>roce8ses,  EPA 
decided  to  build  upon  existing  State 
program  approval  procedures  developed 
under  other  EFA  programs.  EPA  also 
consulted  with  numerous  State 
representatives  in  an  effort  to  improve 
on  the  Agency's  past  State  program 
approval  procedures  in  this  proposal. 
This  proposal  incorporates  many  of  their 
suggestions. 

Several  States  commented  on  the 
importance  of  establishing  flexible 
criteria  for  approval  of  State  programs. 
whUe  at  the  same  time  identifying 
specific  State  program  requirements  as 
early  as  possible.  EPA  recognizes  that 
these  two  objectives  ntay  often  be  in 
tension  but  has  attempted  in  this 
proposal  to  balance  these  objectives 
through  the  establishment  of  clear 
baseline  criteria  that  will  accomodate, 
to  the  greatest  extent  possible  consistent 
with  the  statute,  existing  State  UST 
programs.  Almost  half  the  States  have 
some  form  of  UST  program. 

Specifically,  EPA  has  attempted  to 
respond  to  these  State  concerns  by 
clearly  stating  program  apphcation 
requirements  in  the  regulation.  In 
addition.  EPA  is  considering  an  option 
for  determining  approval  under  which 
States  could  demonstrate  that  their 
requirements  are  no  less  stringent  than 
the  Federal  standards  by  meeting 
certain  program  objectives  rather  than 
by  comparing  each  State  requirement  to 
the  corresponding  Federal  requirement. 

States  also  coHunented  that 
demonstration  of  program  capabilities 
prior  to  approval  would  require  States  to 
operate  their  pro^tims  for  at  least  a 
year,  prior  to  seeking  approval  from 
EPA.  In  response  to  this,  EPA  is 
proposing  that  States  seeking  Federal 
approval  of  new  programs  with  no 
"track  record"  of  performance  can 
submit  an  implementation  plan, 
including  a  description  of  how  all 
required  program  elements  will  be 
carried  out  in  the  future. 

These  issues  are  discussed  further  in 
other  sections  of  tUa  jweamble. 

B.  Regulatory  Approach  to  State 
Program  Approval 

In  this  proposal  EPA  has  developed  a 
State  UST  program  approval  regulation 
that  establishes  basic  requirements  for 
approval  of  State  UST  programs  and 
outlines  EPA  review  procedures.  EPA 
has  chosen  to  incorporate  basic  State 
program  requirements  and  review 
procedures  in  a  regulation,  rather  than 
guidance,  because  a  regulation  ensures 
consistent  application  of  program 
approval  requrements  and  provides 


more  opportunity  for  public 
participation  in  the  development  of  the 
requirements.  More  detailed  information 
on  EPA  evaluation  procedures  will  be 
made  available  to  the  States  in  guidance 
documents  issued  by  the  EPA  Office  of 
Underground  Storage  Tanks  (OUST)  at 
the  time  of  promulgation  of  the  final 
UST  State  program  ap^Mxrval  rule.  Such 
guidance  for  States  will  explain  how  to 
prepare  a  State  application,  including  a 
Memorandum  of  Agreement  and  a  State 
implementation  plan. 

This  EPA  guidance  will  include 
additional  detail  on  procedures  for 
initial  approval,  amending  applications 
during  the  period  of  interim  approval, 
revising  approved  programs,  and 
withdrawal  of  State  program  approval. 

V.  Discussion  (rf  Significant  laaues  in 
Today's  Ride 

A.  Adequate  Enforcement  of 
Compliance 

In  this  proposal,  EPA's  review  of  State 
pro-ams  to  ensiH-e  adequate 
enforcement  of  compliance  will  include 
specific  legal  authc»ities  that  must  be 
available  to  the  State  enforcement 
agency,  as  well  as  State  or  local 
compliance  programs,  including  periodic 
inspections.  Under  RCRA  section  7002, 
EPA  must  also  ensure  opportunity  for 
public  participation  in  State 
enforcement.  Following  is  a  discussion 
of  the  issues  raised  by  these 
requirements. 

The  first  issue  concerns  requirements 
for  inspection,  monitoring,  and 
compliance  programs.  The  program 
description  must  outline  the  State's 
enforcement  procedures  in  areas  such  as 
receipt  and  investigation  of  compUance 
information,  but  because  of  lack  of 
information  on  specified  procedures  and 
a  desire  to  maintain  flexibility  in 
approving  a  variety  of  State  programs, 
EPA  has  not  specified  in  today's 
proposal  the  particular  procedures 
necessary  for  program  approval 
However.  EPA  caimot  approve  programs 
where  procedures  for  compliance 
monitoring  and  enforcement  are  clearly 
inadequate.  EPA  requests  comment  on 
what  enforcement  and  monitoring 
procedures  the  Agency  should  require 
for  determining  whether  a  State  has 
demonstrated  adequate  enforcement  of 
comphance,  and  the  criteria  by  whic^ 
EPA  should  evaluate  such  provisions. 
For  example,  should  criteria  be  in  the 
form  of  specific  requirements  or  broad 
objectives?  Are  performance  standanis 
feasible?  Should  criteria  be  in  regulation 
or  guidance? 

One  specific  compliance  monitoring 
and  enforcement  requirement  EPA 
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considered  but  did  not  Include  in 
today's  proposal  was  the  maintenance 
of  an  updated  notincation  data  base. 
Beginning  May  8, 1988  owners  of 
underground  storage  tanks  are  required 
under  Section  9002  to  notify  their 
designated  State  agency,  iHit  there  is  no 
statutory  requirement  for  updating  this 
notification  information  after  it  is 
submitted.  Many  States  with  existing 
programs  have  incorporated  similar 
reporting  requirements  in  their 
programs.  EPA  considered  making 
updates  for  notification  a  requirement 
for  demonstrating  adequate  enforcement 
under  Section  9001.  but  has  tentatively 
decided  not  to  include  such  a 
requirement  for  the  following  reasons. 
First,  the  notification  update  is  not 
required  as  part  of  the  Federal 
notification  requirements.  In  addition, 
reporting  requirements  for  corrective 
action  and  closure  in  approved  State 
programs  may  duplicate  the  updated 
notification  information  to  some  extent 
Although  EPA  has  chosen  not  to 
incorporate  a  notification  update 
requirement  in  today's  proposal,  the 
Agency  solicits  comment  on  whether 
such  a  requirement  is  an  essential 
component  of  State  UST  enforcement 
capabilities. 

A  second  issae  is  public  participation. 
Today's  proposal  provides  that  State 
enforcement  proceedings  must  ensure 
adequate  opportunity  for  public 
participation,  through  State  law 
providing  citizen's  rights  to  intervene  or 
through  procedures  requiring  State 
implementing  agencies  to  respond  to 
inquiries  from  the  public.  A  third  option 
for  meeting  this  public  participation 
requirement  is  also  provided  in  the 
proposed  regulation.  Under  this  third 
hybrid  option.  States  could  meet  this 
requirement  if  they  have  the  authority  to 
allow  intervention  as  of  right  in  a 
manner  analogous  to  Rule  24(a)(2)  of  the 
Federal  Rules  of  Civil  Procedure  and 
provide  assurance  that  the  State 
enforcement  agency(ies)  will  not  oppose 
intervention  under  the  State  analogue  to 
Rule  24  on  the  ground  that  the 
applicant's  interest  is  adequately 
represented  by  the  State.  Rule  24  allows 
intervention  if  the  applicant  can 
demonstrate  to  tiie  satisfaction  of  the 
court  that  he  or  she  "claims  an  interest 
relating  to  the  property  or  transaction 
which  is  the  subject  of  the  action  and  is 
so  situated  that  the  disposition  of  the 
action  may  as  a  practical  matter  impair 
or  impede  his  or  her  abibty  to  protect 
that  interest,  unless  the  applicant's 
interest  is  adequately  represented  by 
existing  parties."  EPA  solicits  comment 
on  whether  these  options  provide 
sufficient  flexibibty  to  States  and 


adequate  opportunity  for  public 
participation  in  enforcement. 
A  third  issue  concerns  legal 
authorities.  Under  the  proposed 
regulation,  a  State  must  provide 
authority  for  assessing  civil  penalties  of 
at  least  $10,000  per  day,  immediate 
injunction  authority,  and  authority  for 
entry,  inspection  and  information 
gathering.  Although  EPA  recognizes  that 
State  authority  to  issue  orders  and 
assess  penalties  administratively  might 
speed  enforcement  proceedings,  in  this 
proposal  EPA  has  chosen  not  to  require 
administrative  order  or  administrative 
penalty  assessment  authority  as  a 
condition  for  approval.  However,  the 
State  must  describe  its  means  of 
assessing  penalties  and  enforcing  the 
requirements  of  the  program  in  the 
program  description  and  in  the  State 
program  implementation  plan.  EPA 
solicits  comments  on  whether  these 
administrative  enforcement  authorities 
should  be  program  approval 
requirements,  particularly  in  light  of 
EPA  plans  to  reconsider  the  need  for 
these  authorities  in  States  approved 
under  Subtitle  C  of  RCRA.  EPA  also 
soHcits  comment  on  whether  States 
have  adequate  alternative  means  of 
ensuring  compliance  with  State  and 
local  UST  requirements. 

B.  Approval  Procedures 

FoUouring  is  a  more  detailed 
discussion  of  the  procedures  for 
approval  and  revision  of  State  programs. 
States  may  submit  an  application  for 
approval  on  the  date  of  promulgation  of 
the  Federal  technical  requirements.  EPA 
Regional  oHices  will  review  State 
applications  to  determine  if  the 
application  is  complete.  Required 
program  appUcation  components  are:  a 
transmittal  letter  signed  by  the 
Governor,  a  description  of  current  State 
program  operations  and  procedures;  a 
plan  for  future  implementation  of  State 
program  requirements  including  a 
Memorandum  of  Agreement;  an 
Attorney  General's  statement;  and 
copies  of  applicable  State  laws  and 
regulations. 

After  EPA  determines  that  the  SUte 
application  is  complete.  EPA  will  make 
a  final  determination  of  approval  or 
disapproval  within  180  days.  In  the  first 
stage  of  application  review,  the  EPA 
Regional  Administrator  will  make  a 
tentative  recommendation  on  approval 
or  disapproval.  EPA  will  then  publish  a 
tentative  determination  in  the  Federal 
Register  and  allow  30  days  for  public 
notice  and  comment  EPA  will  hold  a 
public  hecuing  if  there  is  sufficient 
pubhc  interest  shown  during  the 
comment  period. 


Next  the  EPA  Regional  Administrator 
will  evaluate  the  pubhc  comments  and 
make  a  final  decision  on  approval  or 
disapproval  within  the  statutorily- 
mandated  180  days.  EPA  will  publish 
this  decision  in  the  Federal  Rej^ter. 

Though  States  may  apply  to  operate 
all  aspects  of  the  UST  program  for  both 
petroleum  and  hazardous  substance 
tanks,  approval  of  State  UST  programs 
may  occur  in  phases.  Section  9004 
authorizes  approval  of  State  programs 
for  interim  periods  and  approval  of 
certain  types  of  partial  programs. 

Initially,  State  programs  may  be 
approved  for  a  period  of  one  to  three 
years  from  the  date  of  promulgation  of 
Federal  tank  standards  under  Part  280  of 
today's  proposal,  even  if  their  leak 
detection,  recordkeeping,  reporting,  and 
closure  requirements  are  less  stringent 
than  Federal  standards.  However,  EPA 
believes  that  some  requirements  in  each 
of  these  areas  must  be  present  at  the 
time  of  interim  approval  and  EPA 
solicits  comment  on  what  degree  of 
program  development  should  already  be 
in  place.  For  example,  would  locally 
adopted  ordinances  be  sufficient? 

States  that  choose  to  apply  for  interim 
approval  must  submit  to  EPA  an 
amended  application  to  their  approved 
program  by  the  end  of  the  applicable 
time  period.  This  amended  application 
must  show  that  the  State's  leak 
detection  and  prevention, 
recordkeeping,  reporting,  and  closure 
requirements  are  no  less  stringent  than 
corresponding  Federal  standards.  EPA 
will  review  this  amended  application  in 
the  same  manner  as  the  original 
application.  EPA  will  publish  the 
tentative  determination  made  by  the 
EPA  Regional  Administrator  in  the 
Federal  Register,  and  will  make  a  final 
determination  within  180  days.  If  a  State 
fails  to  submit  an  amended  application. 
or  EPA  disapproves  its  amended 
application,  the  approved  status  of  the 
State's  entire  program  will  expire 
automatically.  This  issue  is  discussed 
further  in  this  preamble  under 
"Automatic  Expiration  of  Interim 
Approval." 

At  some  point  in  the  future  it  may  be 
necessary  for  States  to  submit  revisions 
to  approved  programs  for  approval  by 
EPA.  This  may  occur,  for  example,  when 
Federal  or  State  authorities  are  changed 
by  new  legislation  or  rulemaking.  EPA 
will  treat  revised  applications  similar  to 
amended  apphcations  in  that  only  those 
program  areas  affected  by  the  change 
will  be  subject  to  review  and  revision  by 
EPA.  However,  EPA  review  of  revised 
applications  will  be  streamlined.  Instead 
of  publishing  a  tentative  determination 
in  the  Federal  Register,  EPA  will  publish 
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a  proposed  determination  that  becomes 
final  immediately  after  60  days  if  no 
unresolved  adverse  public  comments 
are  received.  This  immediate  final 
rulemaking  procedure  has  also  been 
used  in  State  program  approval  under 
Subtitle  C  of  RCRA,  and  for  approval  of 
revisions  to  State  Implementation  Plans 
under  the  Clean  Air  Act.  If  EPA  receives 


substantial  adverse  public  comments 
that  are  unresolved,  the  Agency  will 
then  publish  a  notice  withdrawing  the 
immediate  final  decision  and  follow  the 
procedures  used  for  initial  and  amended 
applications.  In  addition,  if  EPA  has 
reason  to  believe  that  a  particular 
revision  will  receive  significant  adverse 
comment,  EPA  may  choose  to  follow  the 


usual  review  procedures  for  program 
applications,  rather  than  begin  with  the 
immediate  final  rulemaking  process. 

Table  I  lists  State  program  elements 
that  must  be  no  less  stringent  than 
corresponding  Federal  standards  at  the 
time  of  application  and  the  various 
types  of  State  program  approval. 


I  Table  I 

[UST  State  Program  Elements  Which  Must  Be  No  Less  Stringent  Than  Federat  Requirements] 


Partial-petroleum  tanks 


Partial-hazardous  substance  tanks 


Complete-petroleum  and  hazardous  substance 
tanks 


Corrective  action. 
Financial  responsibility. 
New  tank  starxlards. 
Notification. 


TYPES  OF  APPROVAL:  . 

1.A.  Application  for  Interim  Approval '  I 

Corrective  action _ „ Connective  action „ 

Financial  responsibility Financial  responsibility 

New  tank  standards New  tank  standards 

Notification Notification 

/.  B.  Amended  Application  by  End  of  Interim  Period 

Leak  detection  and  prevention Leak  detection  and  prevention Leak  detection  and  prevention 

Recordkeeping Recordkeeping Recordkeeping. 

Reporting Reporting Reporting 

Closure Closure Closure. 

2.  Application  for  Final  Approval  | 

Corrective  action Corrective  action Connective  action 

Financial  responsibility Financial  responsibility Financial  responsibility 

New  tank  standards New  tank  standards New  tank  standards. 

Leak  detection  and  prevention Leak  detection  and  prevention Leak  detection  and  prevention 


Recordkeeping — Recordkeeping 

Reporting Reporting... 

Closure Closure 

Notification Notification 

3.  Subsequent  Revision  to  Approved  Programs  | 

Program  components  affected  by  revision Program  components  affected  by  revision Program  components  affected  by  revision. 


Recordkeeping. 
Reporting. 
Closure. 
Notification. 


ssociated  with  leaking  tanks  are 
localized  in  nature,  and  the  most 
effective  response  may  be  provided 
through  a  State  or  local  program. 

Federal  law  requires  States  seeking 
UST  program  approval  to  demonstrate 
that  eight  specific  technical  program 
elements  are  "no  less  stringent"  than 
corresponding  Federal  requirements. 
These  eight  program  elements  are:  leak 
detection;  recordkeeping:  reporting  of 
releases  and  corrective  action  taken  by 
owners  and  operators;  corrective  action; 
closure;  financial  responsibility; 
notification;  and  standards  of 
performance  for  new  underground 
tanks.  EPA  is  considering  several 
approaches  to  determining  whether 
program  requirements  in  States  seeking 
approval  are  "no  less  stringent"  than  the 


The  penod  of  intenm  approval  extends  one  to  three  years  from  promulgation  of  the  Federal  tank  standards  under  Part  280  proposed 
fo^*^  '®  in  today  s  Federal  Register.  It  Stale  regulatory  action  alone  is  needed  to  make  leak  detection  and  prevention,  recordkeeping, 
reporting,  and  closure  requirements  no  less  stnngent  than  Federal  standards,  EPA  may  approve  the  program  for  one  year.  If  State  legislative 
actKDn  IS  needed  EPA  may  approve  the  State  program  for  a  two  year  penod.  If  both  State  legislative  and  regulatory  action  is  needed,  EPA  may 
I'^rt  o^on  n  .  program  for  a  three  year  penod.  Note  that  these  time  penods  begin  on  the  date  of  promulgation  of  Federal  regulations  under 
Kan^BU.  une  to  three  years  from  the  date  of  promulgation  of  these  regulations,  all  interim  approval  will  expire  unless  an  amended  State 
application  covenng  the  new  or  modified  program  requirements  is  submitted  to  EPA.  Note  also  that  all  approved  State  programs  must  provide  for 
adequate  enforcement  of  compliance  of  the  above  program  requirements  and  standards. 

C.  Determination  of  "No  Less  atringent' 

A  critical  area  of  the  State  program 
approval  process  is  the  determination 
that  State  programs  are  "no  less 
stringent"  than  Federal  requirements. 
EPA's  approach  to  this  issue  is  based  on 
an  intent  to  develop  a  flexible  State 
program  approval  process  that  will 
allow  States  to  explore  innovative 
approaches  in  program  development 
and  implementation,  while  providing  the 
required  level  of  stringency.  The  Agency 
believes  that  a  flexible  approach  will 
encourage  States  to  seek  Federal 
approval  to  administer  and  enforce  UST 
programs  in  Heu  of  the  Federal  program. 
State  or  local  program  administration 
and  enforcement  is  an  important 
component  of  a  national  UST  program, 
as  most  environmental  problems 


Feda-al  standards,  and  solicits  comment 
on  the  following  options  and  any 
variations  or  combinations  of  them. 

A.  One  option  EPA  is  examining  is  a 
holistic  approach  to  evaluating  the 
stringency  of  State  UST  program 
requirements.  In  this  approach,  the 
stringency  of  the  total  State  program  is 
compared  to  the  overall  stringency  of 
the  Federal  requirements  for  leak 
detection,  recordkeeping,  reporting, 
corrective  action,  closure,  financial 
responsibility,  new  tank  performance 
standards,  and  notincation.  Individual 
State  program  elements,  e.g.,  corrective 
action  or  financial  responsibility,  would 
be  allowed  to  be  less  stringent  than 
corresponding  Federal  requirements 
provided  the  total  State  program  was 
determined  to  be  no  less  stringent  than 
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the  overall  Federal  program.  For 
example,  less  stringent  leak  detection 
standards  could  be  balanced  with  more 
stringent  tank  standards. 

This  approach  has  several 
advantages.  First,  it  ensures  that  each 
State  program  meets  the  same  level  of 
overall  environmental  and  health 
protection  as  the  Federal  program.  In 
addition,  this  option  would  give 
maximum  flexibility  to  the  States  in 
crafting  individual  requirements  which 
meet  an  overall  Federal  standard  of 
environmental  protection  while  also 
addressing  State-specific  concerns  and 
environmental  conditions. 

However,  this  option  also  has  several 
major  disadvantages.  EPA  believes  that 
statutory  language  of  Section  9004 
indicates  Congressional  intent  that  State 
requirements  in  each  area  be  no  less 
stringent  than  the  corresponding 
requirements  and  standards 
promulgated  by  EPA.  This  interpretation 
would  not  allow  EPA  to  evaluate  a  State 
program  in  terms  of  its  overall 
stringency  as  proposed  in  this  option. 
Another  problem  with  such  "trade-offs" 
between  program  elements  is  the 
potential  for  56  State  variations  on  the 
same  overall  requirements.  Individual 
requirements  for  leak  detection  or  new 
taiik  standards  could  vary  from  State  to 
State  provided  the  overall  State 
programs  were  determined  to  be  no  less 
stringent  than  the  total  Federal 
requirements.  This  broad  variability  of 
State  programs  would  not  provide  a 
clear  baseline  for  State  program 
requirements  or  consistent  requirements 
for  tank  owners  and  operators 
nationwide.  In  addition,  it  is  likely  that 
the  evaluation  of  State  programs  and  the 
program  approval  process  would  be 
more  difficult  and  more  time  consuming 
since  EPA  would  need  to  complete  an 
analysis  of  each  State  submittal  to 
determine  the  overall  stringency  of  each 
State  program. 

B.  A  second  option  under 
consideration  by  EPA  would  require  the 
Agency  to  evaluate  the  stringency  of 
each  individual  requirement  within  a 
program  element.  Under  this  approach, 
EPA  would  not  approve  a  State  program 
that  has  any  requirement  less  stringent 
than  the  corresponding  Federal 
requirement  even  if  other  State 
requirements  ensure  that  the  less 
stringent  requirement  does  not  make  the 
State  program  overall  less  protective 
than  the  Federal  program.  For  example, 
if  the  Federal  new  tank  performance 
standard  includes  ten  separate 
requirements,  approved  State  programs 
would  have  to  contain  all  ten  of  the 
requirements,  each  one  determined  by 


EPA  to  be  no  less  stringent  than  the 
Federal  requirement. 

The  advantage  of  this  approach  is  that 
program  approval  criteria  are  clear  and 
the  administrative  burden  of  seeking 
approval  is  easier  for  both  EPA  and  the 
State.  However,  the  serious 
disadvantage  of  this  approach  is  that  it 
allows  less  flexibility  for  States  to 
formulate  approvable  programs  that  are 
also  tailored  to  individual  State  needs. 
States  v^th  existing  programs  could  be 
required  to  make  substantial  revisions 
to  their  programs  in  order  to  receive 
approval,  and  States  without  existing 
programs  may  be  discouraged  from 
developing  iimovative  approaches  to 
regulating  underground  storage  tanks. 

C.  A  third  option  is  a  compromise 
between  the  first  two  options,  being  less 
flexible  than  Option  A  but  more  flexible 
than  Option  B.  Under  the  third  option 
each  program  element  (e.g.,  leak 
detection],  would  need  to  be  no  less 
stringent  than  the  corresponding  Federal 
standard,  rather  than  each  requirement 
within  that  element.  EPA  would 
evaluate  each  program  element 
holistically  allowing  for  the  use  of  trade- 
offs within  elements  but  no  trade-oiffs 
would  be  allowed  among  elements,  such 
as  balancing  less  stringent  leak 
detection  standards  with  more  stringent 
tank  standards.  EPA  would  consider  the 
use  of  trade-offs  within  a  program 
element  by  allowing  States  to 
demonstrate  that,  for  example,  overall 
leak  detection  objectives  established  by 
EPA  could  be  met  under  the  State 
program  even  though  not  all  State  leak 
detection  requirements  are  as  stringent 
as  Federal  requirements.  For  example, 
under  the  leak  detection  element 
sampling  frequency  might  be  less 
frequent  in  conjunction  with  a  more 
stringent  State  requirement  for  location 
of  monitoring  wells. 

The  advantage  of  this  approach  is  that 
it  provides  EPA  with  a  substantial 
amount  of  flexibility  in  approving  a 
variety  of  existing  and  new  State 
programs  while  ensuring  that  a  baseline 
of  protection  is  met  The  disadvantage 
of  this  option,  as  for  Option  A  is  that 
EPA  would  be  required  to  develop 
objectives  for  each  of  the  required 
program  elements  and  guidance  for 
States  on  how  these  objectives  would  be 
compared  to  ensure  that  the  State 
element  was  no  less  stringent  than  the 
corresponding  Federal  standard. 
Currendy  EPA  favors  Option  C 
because  it  allows  more  flexibility  than 
Option  B  and  does  not  pose  the 
problems  noted  above  for  Option  A.  The 
Agency  will  be  continuing  work  to 
determine  how  these  approaches,  or 
combination  of  these  approaches,  could 


be  implemented.  EPA  solicits  comment 
on  which  of  these  approaches  is 
feasible,  and  how  they  could  be 
implemented  effectively  through 
guidance  or  incorporation  in  the  final 
rule. 

D.  Automatic  Expiration  of  Interim 
Approval 

As  noted  elsewhere  in  this  preamble, 
under  Subtide  I  State  programs  may 
receive  interim  approval  for  a  period  of 
one  to  three  years  from  the  date  of 
promulgation  of  Federal  tank  standards 
under  Part  280,  proposed  elsewhere  in 
today's  Federal  Register,  even  if  their 
existing  leak  detection  and  prevention, 
recordkeeping,  reporting,  and  closure 
requirements  are  less  stringent  than  the 
Federal  standards.  In  order  for  an 
interim  approved  State  program  to 
maintain  its  approved  status,  a  State 
must  submit  an  amended  application 
covering  changes  to  the  less  stringent 
program  components  listed  above  by  the 
end  of  the  appropriate  interim  period,  or 
its  approval  will  expire  automatically. 

After  a  State  submits  an  amended 
approval  application,  EPA  will  generally 
require  180  days  to  determine  if 
approval  will  be  granted.  If  an  amended 
application  is  submitted  to  EPA  and  is 
disapproved,  approval  of  the  entire 
program  will  expire  at  the  time  the 
amended  program  is  disapproved.  If  a 
State  does  not  submit  an  amended 
application  by  the  end  of  the  interim 
approval  period,  approval  of  the 
program  will  expire  at  that  time.  The 
expiration  of  interim  approval  under 
Subtitle  1  does  not  require  EPA  to 
terminate  or  withdraw  the  program 
since  the  approval  terminates 
automatically  under  the  statute.  State 
programs  with  expired  interim  approval 
may.  through  a  Cooperative  Agreement 
with  EPA.  continue  to  implement  parts 
of  the  Federal  UST  program  until  such 
States  apply  for  and  receive  final 
approval. 

EPA  interprets  the  interim  period  to 
refer  to  the  period  of  time  the  State  has 
to  submit  an  amended  application,  not 
that  the  State  must  receive  final 
approval  by  the  end  of  the  grace  period. 
Accordingly,  interim  approval  expires  at 
the  end  of  die  appropriate  interim  period 
if  no  amended  application  is  submitted, 
or  if  an  amended  appHcation  is 
submitted,  when  EPA  makes  a 
determination  to  disapprove  the 
amended  application. 

States  that  seek  interim  and  then  final 
approval  are  required  to  submit  two 
separate  approval  applications  for 
interim  and  final  approval  and  undergo 
the  180  day  EPA  review  twice.  States 
that  receive  interim  approval  must  be 
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prepared  to  meet  final  approval 
requirements  by  the  end  of  the  grace 
period  or  automatic  expiration  of 
approval  will  occur. 

E.  Withdrawal  of  Approval  of  State 
Programs 

Withdrawal  procedures  are  outlined 
in  §  281.51  of  today's  proposal.  EPA  has 
designed  separate  withdrawal 
procedures  for  circumstances  when  an 
approved  State  voluntarily  transfers 
program  responsibilities  back  to  EPA 
versus  when  EPA  initiates  proceedings 
to  determine  if  approval  of  a  State 
program  should  be  withdrawn.  If  EPA 
initiates  withdrawal,  the  proceedings 
are  to  be  conducted  in  accordance  with 
adjudicatory  hearing  proceedings  as 
outlined  in  40  CFR  271.23  (b)  and  (c)  of 
the  Subtitle  C  State  program  approval 
regulation.  EPA  considered,  but  rejected, 
an  alternative  approach  calling  for 
withdrawal  procedures  by  regulation 
rather  than  an  adjudicatory  hearing 
process.  An  example  of  this  alternative 
approach  is  found  in  40  CFR  145.34. 
under  the  Underground  Injection  Control 
(UIC)  program. 

Because  Subtitle  I  of  RCRA,  covering 
the  regulation  of  underground  storage 
tanks,  lacks  the  statutory  direction 
provided  to  the  UIC  program  under  the 
Safe  Drinking  Water  Act,  and  because  a 
precedent  for  adjudicatory  hearings  in 
withdrawal  proceedings  has  been 
established  for  RCRA  under  Subtitle  C, 
EPA  has  chosen  to  incorporate  the 
adjudicatory  hearing  procedures.  EPA 
solicits  comment  on  this  issue  and  on 
other  optional  approaches  such  as 
withdrawal  by  regulation  in  conjunction 
with  an  appeals  process  that 
incorporates  an  adjudicatory  hearing. 

VI.  Relationship  to  Other  EPA  Programs 

A.  RCRA  Hazardous  Waste  UST 
Program 

State  UST  program  requirements  and 
approval  procedures  will  be  treated 
independently  of  State  authorization 
under  other  related  EPA  programs. 
Federal  UST  legislation,  under  Subtitle  I 
of  RCRA,  was  developed  to  address  an 
environmental  problem  not  adequately 
covered  by  existing  EPA  programs. 
Existing  underground  tank  regulations 
promulgated  under  Subtitle  C  (40  CFR 
Part  264.  July  14, 1986).  are  applicable 
only  to  hazardous  wastes,  which  are  not 
"regulated  substances"  under  Subtitle  I 
(except  for  petroleum  wastes). 
Therefore,  approval  of  a  State  UST 
program  under  Subtitle  I  of  RCRA  does 
not  entitle  a  State  to  implement  UST 
requirements  under  Subtitle  C  of  RCRA. 
See  "Relationships  to  Other  EPA 
Programs"  discussed  under  the  proposal 


of  Federal  UST  standards,  published 
elsewhere  in  today's  Federal  Register 

for  additional  information. 

B.  Leaking  Underground  Storage  Tank 
Petroleum  Response  Fund 

Under  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986. 
Subtitle  I  was  amended  to  provide  a 
trust  fund  for  corrective  action  by  EPA. 
and  States  under  Cooperative 
Agreement,  in  response  to  leaking 
underground  petroleum  storage  tanks. 
After  promulgation  of  Federal 
regulations  under  Part  280.  EPA  intends 
to  link  use  of  the  trust  fund  by  States  to 
progress  in  developing  approvable  State 
UST  programs.  EPA  will  establish  the 
exact  nature  and  extent  of  this 
relationship  during  the  next  six  to 
twelve  months  as  EPA  develops  the 
administrative  framework  and  initial 
Cooperative  Agreements  under  the  trust 
fund. 

VII.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  new 
regulation  is  a  "major"  rule  and  prepare 
a  Regulatory  Impact  Analysis  in 
connection  with  a  major  rule.  A  "major" 
rule  is  defined  as  one  that  is  likely  to 
result  in:  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  and  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  in 
domestic  or  export  markets. 

This  proposal  will  have  none  of  the 
above  effects,  because  requirements  for 
State  UST  programs  as  outlined  in  this 
proposal  will  not  add  substantial  costs 
beyond  those  imposed  under  the  Federal 
UST  regulations  proposed  elsewhere  in 
today's  Federal  Register.  Because  the 
proposed  rulemaking  does  not  meet  the 
definition  of  a  major  regulation,  the 
Agency  is  not  conducting  a  Regulatory 
Impact  Analysis  at  this  time.  However,  a 
Regulatory  Impact  Analysis  has  been 
prepared  for  the  proposed  Federal  tank 
standards  and  is  described  in  the 
preamble  to  that  regulation,  published 
elsewhere  in  today's  Federal  Register. 
Today's  proposal  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 


prepare  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposal,  in  itself,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  since  Federal 
UST  requirements  will  already  be  in 
effect  in  all  States  seeking  program 
approval  subsequent  to  promulgation  of 
Federal  UST  requirements  under 
Subtitle  I.  However.  EPA  has 
determined  that  the  proposed  rule  for 
tank  standards  under  Subtitle  I, 
published  elsewhere  in  today's  Federal 
Register,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  based  on  the 
analysis  prepared  for  that  proposed  rule. 
(See  the  preamble  to  that  proposal  for  a 
discussion  of  these  impacts.) 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  Submit 
conunents  on  these  requirements  to  the 
Office  of  Information  and  Regulatory 
Affairs;  OMB;  726  Jackson  Place,  NW.. 
Washington,  DC  20503;  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Fart  281 

Administrative  practice  and 
procedure.  Hazardous  materials. 
Petroleum,  State  program  approval. 
Underground  storage  tanks. 

Dated:  March  31, 1987. 
Lee  M.  Thomas, 

Administrator. 

For  reasons  set  out  in  the  preamble. 
Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  adding  new  Part  281  as  follows: 

PART  281— APPROVAL  OF  STATE 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

Subpart  A — Purpose,  General 
Requirements  and  Scope 

Sec 

281.10  Purpose. 

281.11  General  requirements. 

281.12  Scope  and  dennitions. 
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Subpart  B— Components  of  a  Program 
Application. 

2ai.20  Program  application. 

281.21  Description  of  current  State  program. 

281.22  State  program  implementation  plan. 

281.23  Attorney  General's  statement 

Subpart  C— Adequate  Enforcement  of 
CompUafKe 

281.30  Requirements  for  compliance 
program  and  authority. 

281.31  Requirements  for  enforcement 
authority. 

281.32  Requirements  for  public 
participation. 

281 .33  Sharing  of  information. 

Subpart  D — Approval  Procedures 

281.40  Approval  procedures  for  State 
programs. 

281.41  Amendment  required  at  end  of 
interim  period. 

281.42  Revision  of  approved  State  programs. 

Subpart  E— Withdrawal  of  Approval  of 
State  Programs 

281.50  Criteria  for  withdrawal  of  approval 
of  State  programs. 

281.51  Procedures  for  withdrawal  of 
approval  of  state  programs. 

Authority:  Sec.  2002.  9004.  9005.  9006  of  the 
Solid  Waste  Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976.  as  amended  (42  U.S.C.  6912.  6991(c).  (d), 
(e)). 

Subpart  A— Purpose,  General 
Requirements  and  Scope 

§  281.10    Purpose. 

(a)  This  subpart  specifies  the 
requirements  that  State  programs  must 
meet  to  be  approved  by  the 
Administrator  under  Section  9004  of 
RCRA.  and  the  procedures  EPA  will 
follow  in  approving,  revising  and 
withdrawing  approval  of  State 
programs. 

(b)  State  submissions  for  program 
approval  must  be  in  accordance  with  the 
procedures  set  out  in  this  part. 

(c)  A  State  may  apply  for  approval 
under  this  subpart  at  any  time  after  the 
promulgation  of  release  detection, 
prevention,  and  correction  regulations 
under  section  9003  of  RCRA. 

(d)  Any  State  program  approved  by 
the  Administrator  under  this  Part  shall 
at  all  times  be  conducted  in  accordance 
with  the  requirements  of  this  part. 

§281.11    General  requirements. 

(a)  The  following  substantive 
elements  of  a  State  program  must  be 
addressed  in  a  State  application  for 
approval: 

(1)  Requirements  for  all  existing  and 
new  underground  storage  tanks: 

(i)  Leak  detection  and  prevention; 

(ii)  Recordkeeping  for  leak  detection; 

(iii)  Reporting  of  releases  and 
corrective  action; 

(iv)  Corrective  action; 


(v)  Tank  closure;  and 

(vi)  Financial  responsibility  for 

corrective  action  and  compensating 

injured  third  parties. 

(2)  Standaitls  of  performance  for  new 
tanks. 

(3)  Requirements  for  notiflcation  of 
the  existence  of  tanks. 

(4)  Provisions  for  adequate 
enforcement  of  compliance  with  the 
above  program  elements. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  State  must 
demonstrate  that  its  requirements  and 
standards  for  existing  and  new  tanks 
are  no  less  stringent  than  the  Federal 
requirements  and  standards  in  40  CFR 
Part  280,  and  that  it  has  a  program 
which  provides  adequate  enforcement  of 
compliance  with  these  requirements. 

(c)  (1)  The  Administrator  may  approve 
State  programs  with  requirements  less 
stringent  than  the  Federal  requirements 
for  a  period  of  one  to  three  years  from 
the  date  of  promulgation  of  regulations 
under  Part  280.  Such  interim  approval 
may  be  granted  only  if  State  regulatory 
and/or  legislative  change  is  required  in 
order  for  the  State  program  to  be  no  less 
stringent  than  the  Federal  requirements 
and  standards  under  Part  280  for  one  or 
more  of  the  following  program  elements: 
leak  detection  and  prevention; 
recordkeeping  for  leak  detection; 
reporting  of  releases  and  corrective 
action;  and  closure. 

(2)  A  State  program  may  receive 
interim  approval  if  it — 

(i)  Has  requirements  for 

(A)  Leak  detection  and  prevention; 

(B)  Recordkeeping  for  leak  detection; 

(C)  Reporting  of  releases  and 
corrective  action;  and 

(D)  Closure;  and 

(ii)  Has  requirements  that  are  no  less 
stringent  than  the  corresponding  Federal 
requirements  for 

(A)  Corrective  action; 

(B)  Financial  responsibility; 

(C)  Notification;  and 

P)  New  tank  standards;  and 

(iii)  Provides  for  adequate 
enforcement  of  compliance  with  these 
requirements. 

(3)  A  State  with  a  program  which  has 
received  interim  approval  must  receive 
final  approval  of  an  amended  program 
containing  program  elements  which  are 
no  less  stringent  than  the  Federal 
requirements  in  accordance  with  the 
following  schedule: 

(i)  If  only  State  regulatory  action  is 
required,  the  State  must  submit  an 
amended  program  to  EPA  for  approval 
one  year  after  issuance  of  the 
regulations  under  40  CFR  Part  280. 

(ii)  If  only  State  legislative  action  is 
required,  the  State  must  submit  an 
amended  program  to  EPA  for  approval 


two  years  after  the  issuance  of  the 
regulations  under  40  CFR  Part  280. 

(iii)  If  both  State  legislative  and 
regulatory  action  are  required,  the  State 
must  submit  an  amended  program  to 
EPA  for  approval  three  years  after 
issuance  of  the  regulations  under  40  CFR 
Part  280. 

(d)  States  with  programs  approved 
under  this  Part  are  authorized  to 
administer  the  State  program  in  lieu  of 
the  Federal  program  and  will  have 
primary  enforcement  responsibility  with 
respect  to  the  requirements  of  the 
approved  program.  EPA  retains 
authority  to  take  enforcement  action  in 
approved  States  as  necessary  and  will 
notify  the  designated  lead  State  agency 
of  any  such  intended  action. 

§281.12    Scope  and  deflnttions. 

(a)  Scope.  (1)  The  Administrator  may 
approve  either  partial  or  complete  State 
programs.  A  "partial"  State  program 
regulates  either  solely  petroleum  tanks 
or  solely  hazardous  substance  tanks.  If  a 
"peirtial"  State  program  is  approved. 
EPA  will  administer  the  remaining  part 
of  the  program.  A  "complete"  State 
program  regulates  both  petroleum  and 
hazardous  substance  tanks. 

(2)  EPA  will  administer  the  UST 
program  on  Indian  lands,  except  where 
Congress  has  clearly  expressed  an 
intention  to  grant  a  State  authority  to 
regulate  petroleum  and  hazardous 
substance  USTs  on  Indian  lands.  This 
will  not  impair  a  State's  ability  to  obtain 
program  approval  for  petroleum  and/or 
hazardous  substances  on  non-Indian 
lands  in  accordance  with  this  part. 

(3)  Nothing  in  this  subpart  precludes  a 
State  from: 

(i)  Adopting  or  enforcing  requirements 
that  are  more  stringent  or  more 
extensive  than  those  required  under  this 
part;  or 

(ii)  Operating  a  program  with  a 
greater  scope  of  coverage  than  that 
required  under  this  part.  Where  an 
approved  State  program  has  a  greater 
scope  of  coverage  than  required  by 
Federal  law.  the  additional  coverage  is 
not  part  of  the  Federally  approved 
program. 

(b)  Definitions.  (1)  The  definitions  in 
Part  280  apply  to  all  subparts  of  this 
part. 

(2)  For  the  purposes  of  this  part  the 
term  "interim  approval"  means  the 
approval  received  by  a  State  program 
that  meets  the  requirements  in 

§  281.11(c)  (1)  and  (2)  for  the  time  period 
defined  in  §  281.11(c)(3). 

(3)  For  the  purposes  of  this  part  the 
term  "final  approval "  means  the 
approval  received  by  a  State  program 
under  which  each  program  element  is  no 
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less  stringent  than  the  corresponding 
Federal  requirements. 

Subpart  B — Components  of  a  Program 
Application 

§  281.20    Program  appNcation. 

Any  State  that  seeks  to  administer  a 
program  under  this  Part  shall  submit  an 
application  as  designed  by  EPA  that 
shall  contain  the  following  parts: 

(a)  A  transmittal  letter  from  the 
Governor  of  the  State  requesting 
program  approval; 

(b)  A  description  in  accordance  with 
§  281.21  of  the  current  State  program 
and  operating  procedures; 

(c)  A  State  program  implementation 
plan  in  accordance  with  §  281.22, 
covering  future  plans  for  State  program 
implementation,  and  a  Memorandum  of 
Agreement; 

(d)  An  Attorney  General's  statement 
in  accordance  with  S  281.23;  and 

(e)  Copies  of  all  applicable  State 
statutes  and  regulations. 

§  28 1 .2 1    Description  of  current  State 
program. 

A  State  seeking  to  administer  a 
program  under  this  part  must  submit  a 
description  of  the  program  it  proposes  to 
administer  under  State  law  in  heu  of  the 
Federal  program.  The  description  of  a 
State's  existing  or  planned  program 
shall  include: 

(a)  The  scope  of  the  State  program: 

(1)  Whether  the  State  program 
regulates  petroleum  or  hazardous 
substances,  or  both; 

(2)  Whether  the  State  has  any  existing 
authority  over  Indian  lands  or  has 
existing  agreements  with  Indian  tribes 
relevant  to  the  regulation  of 
underground  storage  tanks; 

(3)  Whether  the  State  program  is  more 
stringent  or  broader  in  scope  than  the 
Federal  program,  and  in  what  ways;  and 

(4)  Whether  the  State  is  applying  for 
interim  or  final  approval. 

(b)  The  organization,  structure,  and 
jurisdiction  of  the  State  and  local 
agencies  with  responsibility  for 
administering  the  program.  The 
jurisdiction  and  responsibilities  of  all 
State  and  local  implementing  agencies 
must  be  delineated,  appropriate 
procedures  for  coordination  set  forth, 
and  one  State  agency  designated  as  a 
"lead  agency"  to  facilitate 
communications  between  EPA  and  the 
State. 

(c)  Staff  resources  to  carry  out  and 
enforce  the  required  Stale  program 
elements,  both  existing  and  planned, 
including  the  number  of  employees, 
agency  where  employees  are  located, 
general  duties  of  the  employees,  and 
current  limits  or  restrictions  on  hiring  or 
utilization  of  staff. 


(d)  An  existing  State  fimding 
mechanism  to  meet  the  estimated  costs 
of  administering  and  enforcing  the 
required  State  program  elements,  and 
any  restrictions  or  limitations  upon  this 
funding. 

(e]  A  description  of  applicable  State 
procedures,  including  a  complete 
description  of  the  compUance 
monitoring  and  enforcement  program 
and  State  administrative  or  judicial 
review  procedures. 

i  281.22    State  program  imptementation 
plan. 

A  State  must  submit  a  plan  outlining 
how  the  State  will  administer  and 
enforce  the  program  elements  required 
under  this  part,  including  steps  to  be 
taken  to  improve  program 
administration  and  enforcement.  This 
plan  shall  include: 

(a)  A  discussion  of  how  the  program 
described  under  Section  281.21  will  be 
implemented  to  meet  requirements  of 
this  part; 

(b)  For  a  State  program  that  must 
modify  its  statutory  or  regulatory 
requirements  for  leak  detection  and 
prevention,  recordkeeping,  reporting,  or 
closure  in  order  to  be  no  less  stringent 
than  the  Federal  requirements,  the  plan 
must  include  a  schedule  for  making  such 
changes  and  for  submitting  an 
amendment  to  the  State  application  in 
accordance  with  §  281.41; 

(c)  A  Memorandum  of  Agreement 
negotiated  with  EPA  containing 
proposed  areas  of  coordination  and 
shared  responsibilities  between  the 
State  and  EPA  and  separate  EPA  and 
State  roles  and  responsibilities  in  areas 
including,  but  not  limited  to: 
implementation  of  partial  State 
programs;  enforcement;  compliance 
monitoring;  EPA  oversight;  and  sharing 
and  reporting  of  information.  Prior  to 
approval,  such  MOA  must  be  signed  by 
the  Regional  Administrator  and  the 
appropriate  official  of  the  State  lead 
agency. 

§  281.23    Attorney  General's  statement. 

(a)  A  State  must  submit  a  statement 
including  statutory  and  regulatory 
checklists  as  requested  by  EPA,  from  the 
Attorney  General  that  the  laws  and 
regulations  of  the  State  provide 
adequate  authority  to  carry  out  the 
program  described  under  {  281.21  and  to 
meet  other  requirements  of  this  part. 
This  statement  may  be  signed  by 
independent  legal  counsel  for  the  State 
rather  than  the  Attorney  General, 
provided  such  counsel  has  full  authority 
to  independently  represent  the  State 
Agency  in  court  on  all  matters 
pertaining  to  the  State  program.  This 
statement  shall  include  citations  to  the 


specific  statutes,  administrative 
regulations,  and  where  appropriate, 
judicial  decisions  which  demonstrate 
adequate  authority  to  regulate  and 
enforce  requirements  for  underground 
storage  tanks.  State  statutes  and 
regulations  cited  by  the  State  Attorney 
General  shall  be  fully  effective  by  the 
time  the  program  is  approved. 

(b)  If  a  State  currently  has  authority 
over  underground  storage  tank  activities 
on  Indian  Lands,  the  statement  shall 
contain  an  appropriate  analysis  of  the 
State's  authority. 

Subpart  C— Adequate  Enforcement  of 
Compliance 

§281.30    Requirements  for  compliance 
program  and  authority. 

State  programs  shall  have  the 
following  authorities,  procedures,  and 
programs  pertaining  to  investigation, 
compliance  monitoring,  and 
enforcement. 

(a)  Any  authorized  employee  of  the 
State  engaged  in  compliance 
inspections,  monitoring,  and  testing 
shall  have  authority  to  obtain  by  request 
any  information  from  an  owner  or 
operator  with  respect  to  his/her  tanks, 
tank  contents  and  associated 
equipment.  Any  authorized  employee  of 
the  State  shall  also  have  authority  to 
request  an  owner  or  operator  to  conduct 
monitoring  or  testing. 

(b)  Authorized  employees  shall  have 
the  authority  to  enter  any  site  or 
premises  subject  to  underground  storage 
tank  regulations  or  in  which  records 
relevant  to  the  underground  storage  tank 
program  operation  are  kept  in  order  to 
copy  any  records,  obtain  samples  of 
regulated  substances,  and  inspect  and 
conduct  monitoring  or  testing  of  tanks, 
associated  equipment  and  the 
surrounding  environment. 

(c)  State  programs  shall  have 
procedures  for  receipt,  evaluation, 
retention,  and  investigation  of  all 
records  and  reports  required  of  owners 
or  operators  and  shall  provide  for 
investigation  for  possible  enforcement  of 
failure  to  submit  these  records  and 
reports. 

(d}  State  programs  shall  have 
inspection  and  surveillance  procedures 
to  determine,  independent  of 
information  supplied  by  regulated 
persons,  compliance  with  program 
requirements.  States  shall  maintain  a 
program  for  periodic  inspections  of 
facihties  subject  to  regulation  in  a 
manner  designed  to  determine 
compliance  or  non-compliance,  to  verify 
accuracy  of  information  submitted  by 
owners  or  operators  of  regulated 
underground  storage  tanks  and  to  verify 
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adequacy  of  methods  used  by  owners  or 
operators  in  developing  that 
information. 

(e)  Investigatory  inspections  shall  be 
conducted,  samples  shall  be  taken,  and 
other  information  shall  be  gathered  in  a 
manner  (e.g..  using  proper  "chain  of 
custody"  procedures)  that  will  produce 
evidence  admissible  in  an  enforcement 
proceeding  or  in  court. 

(f)  State  programs  shall  maintain  a 
program  for  investigating  information 
obtained  regarding  violations  of 
applicable  program  requirements, 
including  proper  consideration  of 
information  submitted  by  the  public 
about  violations.  Public  effort  in 
reporting  violations  shall  be  encouraged 
and  the  State  enforcement  agency(ies) 
shall  make  available  information  on 
reporting  procedures. 

(g)  State  programs  shall  maintain  a 
program  which  is  capable  of  making 
comprehensive  surveys  of  all  facilities 
and  activities  subject  to  the  State 
agency(ie8)  authority  to  identify  persons 
subject  to  regulation  who  have  failed  to 
comply  with  program  requirements.  Any 
compilation,  index,  or  inventory  of  such 
facilities  and  activities  shall  be  made 
available  to  EPA  upon  request. 

§281.31    Reqiiirements  for  •nforc«ment 
authority. 

(a)  Any  State  agency  administering  a 
program  shall  have  the  authority  to 
implement  the  following  remedies  for 
violations  of  State  program 
requirements 

(1)  To  restrain  immediately  and 
effectively  any  person  by  order  or  by 
suit  in  State  court  from  engaging  in  any 
unauthorized  activity  which  is 
endangering  or  causing  damage  to 
public  health  or  the  environment; 

(2)  To  sue  in  courts  of  competent 
jurisdiction  to  enjoin  any  threatened  or 
continuing  violation  of  any  program 
requirement; 

(3)  To  assess  or  sue  to  recover  in  court 
civil  penalties  as  follows: 

(i)  Civil  penalties  for  failure  to  notify 
or  for  submitting  false  information 
pursuant  to  tank  notification 
requirements  shall  be  assessable  up  to 
at  least  $10,000  per  tank. 

(ii)  Civil  penalties  for  failure  to 
comply  with  any  State  requirements  or 
standards  for  existing  or  new  tanks 
shall  be  assessable  for  each  instance  of 
violation  up  to  at  least  $10,000  for  each 
tank  for  each  day  of  violation.  If  the 
violation  is  continuous,  civil  penalties 
shall  be  assessable  up  to  at  least  $10,000 
for  each  day  of  violation. 

(b)  The  burden  of  proof  and  degree  of 
knowledge  or  intent  required  under 
State  law  for  establishing  violations 
under  paragraph  (a)(3)  of  this  section, 
shall  be  no  greater  than  the  burden  of 
proof  or  degree  of  knowledge  or  intent 


that  EPA  must  provide  when  it  brings  an 
action  under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  AcL 

(c)  A  civil  penalty  assessed,  sought,  or 
agreed  upon  by  the  State  enforcement 
agencyties)  under  paragraph  (a)(3)  of 
this  section  shall  be  appropriate  to  the 
violation. 

§  28U2    Requirements  for  public 
participation. 

Any  State  administering  a  program 
shall  provide  for  public  participation  in 
the  State  enforcement  process  by 
providing: 

(a)  Authority  which  allows 
intervention  as  of  right  in  any  civil 
action  to  obtain  the  remedies  specified 
in  I  281.31  by  any  citizen  having  an 
interest  that  is  or  may  be  adversely 
affected;  or 

(b)  Assurance  by  the  appropriate 
State  agency  that: 

(1)  It  will  publish  notice  of  and 
provide  at  least  30  days  for  public 
comment  on  all  proposed  settlements  of 
civil  enforcement  actions  (except  where 
immediate  action  is  necessary  to 
adequately  protect  human  health  and 
the  environment); 

(2)  It  will  investigate  and  provide 
written  responses  to  all  citizen 
complaints  about  violations;  and 

(3)  It  will  not  oppose  cittzen 
intervention  when  permissive 
intervention  is  allowed  by  statute,  rule, 
or  regulation;  or 

(c)  Authority  which  allows 
intervention  in  a  manner  analogous  to 
Federal  Rule  24(a)(2).  and  assurance  by 
the  appropriate  State  enforcement 
agency  that  it  will  not  oppose 
intervention  under  the  State  analogue  to 
Rule  24(a)(2)  on  the  ground  that  the 
applicant's  interest  is  adequately 
represented  by  the  State. 

§  281.33    Sttaring  of  information. 

(a)  States  with  approved  programs 
shall  furnish  EPA.  upon  request,  any 
information  in  their  files  obtained  or 
used  in  the  administration  of  the  State 
program.  Such  information  includes: 

(1)  Any  information  submitted  to  the 
State  under  a  claim  of  confidentiality. 
The  State  must  submit  that  claim  to  EPA 
when  providing  such  information.  Any 
information  obtained  from  a  State  and 
subject  to  a  claim  of  confidentiality  will 
be  treated  in  accordance  with  Federal 
regulations  in  40  CFR  Part  2:  and 

(2)  Any  information  which  is 
submitted  to  the  State  without  a  claim  of 
confidentiality.  EPA  may  make  this 
information  available  to  the  public 
without  further  notice. 

(b)  EPA  shall  furnish  to  States  with 
approved  programs,  upon  request  any 
information  in  its  files  which  the  State 
needs  to  administer  its  approved  State 


program.  Such  information  includes: 

(1)  Any  information  which  is 
submitted  to  EPA  without  a  claim  of 
confidentiality;  and 

(2)  Any  information  submitted  to  EPA 
under  a  claim  of  confidentiality,  subject 
to  the  conditions  in  40  CFR  Part  2. 

Subpart  D — Approval  Procedures 

§  28 1 .40    Approval  procedures  for  State 
programs. 

(a)  The  following  procedures  are 
required  for  all  applications,  regardless 
of  whether  the  application  is  for  a 
partial  or  complete  program,  as  defined 
in  S  281.12.  or  for  interim  or  final 
approval  in  accordance  with  S  281.11. 

(b)  Prior  to  submitting  an  application 
to  EPA  for  approval  of  a  State  program, 
the  State  shall  provide  for  pubhc  notice 
and  comment  in  the  development  of  its 
underground  storage  tank  program. 

(c)  Upon  receipt  by  EPA  of  a  State 
program  application.  EPA  will  examine 
the  application  and  notify  the  State  as  to 
whether  its  apphcation  is  complete,  in 
accordance  with  the  application 
components  required  in  i  281.20.  The 
180  day  statutory  review  period  shall 
begin  only  after  all  necessary 
information  is  received  by  EPA. 

(d)  The  State  and  EPA  may  by  mutual 
agreement  extend  the  review  period. 

(e)  After  receipt  of  a  complete 
program  application,  the  Administrator 
shall  tentatively  determine  approval  or 
disapproval  of  the  State  program.  EPA 
shall  issue  public  notice  of  the  tentative 
determination  in  the  Federal  Register,  in 
enough  of  the  largest  newspapers  in  the 
State  to  attract  statewide  attention:  and 
to  persons  on  the  State  agency  mailing 
list  and  any  other  persons  whom  the 
agency  has  reason  to  beUeve  are 
interested.  Such  notice  of  the  tentative 
determination  shall  also: 

(1)  Afford  the  public  30  days  after  the 
notice  to  comment  on  the  State's 
submission  and  the  tentative 
determination;  and 

(2)  Include  a  general  statement  of  the 
areas  of  concern  if  the  Administrator 
indicates  the  State  program  may  not  be 
approved:  and 

(3)  Note  the  availability  for  inspection 
by  the  public  of  the  State  program 
submission;  and 

(4)  Indicate  that  a  public  hearing  will 
be  held  by  EPA  no  earlier  than  30  days 
after  notice  of  the  tentative 
determination  unless  sufficient  public 
interest  is  not  expressed,  at  which  time 
the  Regional  Administrator  may  cancel 
the  public  hearing. 

(f)  Within  180  days  of  receipt  of  a 
complete  State  apphcation,  the 
Administrator  shall  make  a  final 
determination  whether  or  not  to  approve 
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the  State  program  taking  into  account 
the  comments  received.  EPA  shall  give 
notice  of  its  determination  in  the  Federal 
Register  and  codify  the  approved  State 
program.  The  notice  shall  include  a 
concise  statement  of  the  reasons  for  this 
determination  and  a  response  to 
significant  comments  received. 

§  281.41    Amendment  required  at  end  of 
toittrHn  period. 

(a)  State  programs  that  meet  the 
requirements  of  §  281.11(c)  (1)  and  (2) 
may  be  approved  for  one  to  three  years 
from  the  date  of  promulgation  of 
regulations  under  Part  280.  States  which 
receive  such  interim  approval  must 
adopt  requirements  which  are  no  less 
stringent  than  the  corresponding  Federal 
requirements  and  standards  within  the 
timeframes  specified  under 

§  281.11(c)(3). 

(b)  At  the  end  of  the  specified  time 
period,  a  State  with  interim  approval 
must  submit  to  EPA  an  amendment  to  its 
application  which  includes  all  modified 
and  new  requirements  for  leak  detection 
and  prevention,  recordkeeping, 
reporting,  or  closure,  as  specified  in  the 
State's  program  implementation  plan. 
Such  amended  applications  must  also 
include  a  modified  program  description 
and  State  implementation  plan,  an 
Attorney  General's  statement  and  a 
Memorandum  of  Agreement  that 
incorporate  the  amended  program 
requirements,  and  copies  of  all 
applicable  State  statutes  and 
regulations. 

(c)  Upon  receipt  of  the  application 
amendment,  the  Administrator  shall 
follow  the  same  review  and  approval 
procedures  as  required  in  §  281.4a 

(d)  If  a  State  fails  to  submit  an 
amendment  within  the  specified 
timeframe,  the  interim  approval  of  the 
State  program  shall  expire  upon  the 
applicable  date  established  under 

!  281.11(c).  and  the  Subtitle  I  program 
shall  automatically  revert  to  EPA. 

(e)  If  a  State  submits  an  amendment 
to  the  program  application  within  the 
timeframe  specified  under  S  281.11(c)(3) 
and  the  amendment  is  disapproved,  the 
interim  approval  of  the  Slate  program 
shall  expire  immediately  upon 
disapproval  and  the  Subtitle  I  program 
shall  automatically  revert  to  EPA. 

(f)  If  interim  approval  of  the  State 
program  expires,  EPA  shall  notify  the 
regulated  community  and  the  public  of 
the  re-establishment  of  the  Federal 
program  through  a  notice  in  the  Federal 
Register. 

§281.42    Revision  of  approved  State 
programs. 

(a)  Either  EPA  or  the  approved  State 
may  initiate  program  revision.  Program 
revision  may  be  necessary  when  the 


controlling  Federal  or  State  statutory  or 
regulatory  authority  is  changed  or  when 
responsibility  for  the  State  program  is 
shifted  to  a  new  agency  or  agencies.  The 
State  shall  inform  EPA  of  any  proposed 
modifications  to  its  basic  statutory  or 
regulatory  authority  or  change  in 
division  of  responsibility  among  State 
agencies.  EPA  will  determine  in  each 
case  whether  a  revision  of  the  approved 
program  is  required. 

(b)  Whenever  the  Administrator  has 
reason  to  believe  that  circumstances 
have  changed  with  respect  to  an 
approved  State  program  or  the  Federal 
program,  the  Administrator  may  request, 
and  the  State  shall  provide,  a  revised 
application  as  prescribed  by  EPA. 

(c)  The  Administrator  shall  approve  or 
disapprove  program  revisions  based  on 
the  requirements  of  this  part  and  of 
Subtitle  I  pursuant  to  the  procedures 
under  this  section,  or  under  §  281.40  if 
EPA  has  reason  to  believe  the  proposed 
revision  will  receive  significant  adverse 
comment  from  the  public. 

(1)  The  Administrator  shall  issue 
public  notice  of  planned  approval  or 
disapproval  of  a  State  program  revision 
in  the  Federal  Register;  in  enough  of  the 
largest  newspapers  in  the  State  to 
attract  statewide  attention;  and  by 
mailing  to  persons  on  the  State  agency 
mailing  list  and  to  any  other  persons 
whom  the  agency  has  reason  to  believe 
are  interested.  The  public  notice  shall 
summarize  the  State  program  revision, 
indicate  whether  EPA  intends  to 
approve  or  disapprove  the  revision  and 
provide  for  an  opportunity  to  comment 
for  a  period  of  30  days. 

(2)  The  Administrator's  decision  on 
the  proposed  revision  shall  become 
effective  60  days  after  the  date  of 
publication  in  the  Federal  Register  in 
accordance  with  paragraph  (cj(l)  of  this 
section,  unless  an  adverse  comment 
pertaining  to  the  State  revision 
discussed  in  the  notice  is  received 
during  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  shall 
so  notify  the  State  and  shall,  within  60 
days  after  the  date  of  publication, 
publish  in  the  Federal  Register  either: 

(i)  A  withdrawal  of  the  immediate 
final  decision.  EPA's  planned  decision 
shall  then  be  treated  as  a  tentative 
decision  in  accordance  with  the 
applicable  procedures  of  281.40  (e)  and 
(Oior 

(ii)  A  notice  containing  a  response  to 
adverse  comments  and  which  either 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  decision. 

(d)  Revised  State  programs  that 
receive  approval  shall  be  codified  in  the 
Federal  Register. 


Subpart  E— Withdrawal  of  Approval  of 
State  Programs 

S  281.50    Criteria  for  wtttidrawal  Of 
apfKovai  of  State  programs. 

(a)  The  Administrator  shall  withdraw 
program  approval  when  the  Agency 
determines  that  a  State  no  longer  has 
adequate  regulatory  or  statutory 
authority  or  is  not  administering  and 
enforcing  an  approved  program  in 
accordance  with  this  part.  The  State 
must  have  adequate  capability  to 
administer  and  enforce  the  State 
program.  In  evaluating  whether  such 
capability  exists,  the  Agency  will 
consider  whether  the  State  is  taking 
timely  and  appropriate  enforcement 
actions  and  will  evaluate  the  quality 
and  number  of  State  compliance 
inspections. 

(b)  Such  withdrawal  of  approval  shall 
occar  only  after  the  State  fails  to  take 
appropriate  corrective  action  within  a 
reasonable  time,  not  to  exceed  120  days 
after  notice  from  the  Administrator  that 
the  State  is  not  administering  and 
enforcing  its  program  in  accordance 
with  the  requirements  of  this  part. 

§  281.51    Procedures  for  wtthdra«iral  of 
approval  of  State  programs. 

(a)  The  following  procedures  apply 
when  a  State  with  an  approved  program 
voluntarily  transfers  to  EPA  those 
program  responsibilities  required  by 
Federal  law. 

(1)  The  State  shall  give  EPA  notice  of 
the  proposed  transfer,  and  shall  submit, 
at  least  90  days  prior  to  the  transfer,  a 
plan  for  the  orderly  transfer  of  all 
relevant  program  information  necessary 
for  EPA  to  administer  the  program. 

(2)  Within  30  days  of  receiving  the 
State's  transfer  plan,  EPA  shall  evaluate 
the  plan  and  identify  any  additional 
information  needed  by  the  Federal 
government  for  program  administration 
and/or  identify  any  other  deficiencies  in 
the  plan. 

(3)  At  least  30  days  before  the  transfer 
is  to  occur,  EPA  shall  publish  notice  of 
the  transfer  in  the  Federal  Register;  in 
enough  of  the  largest  newspapers  in  the 
State  to  attract  statewide  attention:  and 
to  persons  on  appropriate  State  mailing 
lists. 

(b)  The  following  procedures  apply 
when  EPA  begins  proceedings  to 
determine  whether  to  withdraw 
approval  of  a  State  program,  either  on 
its  own  initiative  or  in  response  to  a 
petition  from  an  interested  person: 

(1)  Withdrawal  proceedings  shell  be 
conducted  in  accordance  with 
procedures  set  out  in  40  CFR  271.23  (b) 
and  (c).  except  for  $  271.23(b)(8)(iii)  to 
the  extent  that  it  deviates  from 
requirements  under  S  281.50. 
[FR  Doc.  87-7632  Filed  4-16-^;  &45  »m\ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Environmental  Protection  Agency 

[OPTS-400003;  FRL-3174-9<a)] 

Notice  of  ttie  First  Priority  List  of 
Hazardous  Substances  That  Will  Be 
ttie  Subject  of  Toxicological  Profiles 

agency:  Department  of  Health  and 
Human  Services  (DHHS)  and 
Environmental  Protection  Agency  (EPA). 
action:  Notice. 

summary:  The  Superfund  Amendments 
and  Reauthorization  Act  (SARA) 
amends  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  by  establishing 
certain  requirements  for  EPA  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  of  DHHS 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  two  agencies  to  prepare  a  list  of  at 
least  100  hazardous  substances,  in  order 
of  priority,  which  are  most  commonly 
found  at  NPL  facilities  and  which  the 
agencies  determine  are  posing  the  most 
significant  potential  threat  to  human 
health.  Section  110  of  SARA  requires 
that  the  list  be  prepared  no  later  than 
April  17. 1987.  This  notice  contains  that 
prioity  list  of  100  substances,  and 
provides  a  brief  summary  of  the 
methodology  used  to  assemble  the  list. 
ADDRESS:  Comments  on  this  notice 
should  bear  the  docket  control  number 
OPTS-400003.  and  should  be  submitted 
to  the  following  address:  Document 
Control  Officer  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  NE-G004.  401  M  Street 
SW..  Washington.  DC  20460. 

Comments  which  contain  confidential 
business  information  (CBI)  should 
clearly  note  that  they  contain  CBI  and 
should  be  sent  in  triplicate  to  the 
address  given  above.  For  further 
information  regarding  the  submission  of 
comments  containing  CBI.  see  Unit  V  of 
this  notice.  Non-confidential  versions  of 
comments  on  this  notice  will  be 
available  for  public  inspection  in  Room 
NE-G004  at  the  address  given  above 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-79),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543. 401  M  St.. 


SW.,  Washington.  DC  20460.  Telephone: 

(202-554-1404). 

SUPPlfMENTARY  INFORMATION: 

I.  Background 

On  October  17, 1986,  the  President 
signed  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L.  99- 
499),  which  extends  and  amends  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (42  U.S.C.  9601  et  seq.). 

Section  110  of  SARA  amends  section 
104(i)  of  CERCLA  by  establishing 
requirements  for  the  preparation  of:  (1) 
A  list  of  hazardous  substances  found  at 
NPL  sites  (in  order  of  priority).  (2) 
toxicological  profiles  of  those 
substances,  and  (3)  a  research  program 
to  fill  data  gaps  associated  with  the 
substances.  TTie  purpose  of  this  notice  is 
to  identify  the  first  100  priority  list 
substances  and  to  provide  a  short 
summary  of  the  methodology  used  by 
ATSDR  and  EPA  to  compile  that  list. 
Although  the  new  statutory  provisions 
have  been  added  to  CERCLA,  this  notice 
will  refer  to  them  as  the  section  110 
requirements  of  SARA,  to  maintain  a 
clear  distinction  in  the  notice  between 
the  new  provisions  and  the  existing 
requirements  of  CERCLA 

With  regard  to  the  priority  list 
requirement,  section  110  of  SARA  states 
that  ATSDR  and  EPA: 

shall  prepare  a  list,  in  order  of  priority,  of  at 
least  100  hazardous  substances  which  are 
most  commonly  found  at  facilities  on  the 
[CERCXA]  National  Priorities  List  and  which, 
in  their  sole  discretion,  they  determine  are 
posmg  the  most  significant  potential  threat  to 
hu;r.an  health  due  to  their  known  or 
suspected  toxicity  to  human  health  due  to 
their  known  or  suspected  toxicity  to  humans 
and  the  potential  for  human  exposure  to  such 
substances  at  facilities  on  the  National 
Priorities  List  or  at  facilities  to  which  a 
response  to  a  release  or  a  threatened  release 
under  (CERCLA]  is  under  consideration. 

Section  110  further  requires  that  the 
agencies  prepare  the  first  priority  list 
within  6  months  of  the  enactment  of 
SARA  (i.e..  no  later  than  April  17. 1987). 

After  compiling  the  first  priority  list, 
ATSDR  must  prepare  toxicological 
profiles  of  the  listed  substances.  Section 
110  of  SARA  establishes  a  timetable  for 
revising  the  priority  list  and  preparing 
toxicological  profiles  of  hazardous 
substances  on  the  list;  profiles  of  no 
fewer  than  25  substances  on  the  first 
priority  list  must  be  completed  within  1 
year  of  the  enactment  of  SARA  (by 
October  17, 1987).  The  profiles  will  be 
made  available  to  the  public,  with  a 
notice  of  availability  and  a  request  for 
public  comment  to  be  published  in  the 
Federal  Register.  The  profiles  will  be 
revised  as  necessary  in  response  to  the 


public  comments  and  additional  data 
that  subsequently  become  available  to 
ATSDR  (but  no  less  often  than  once 
every  three  years).  The  toxicological 
profile  process  is  described  in  greater 
detail  in  a  notice  which  is  published 
elsewhere  in  today's  issue  of  the  Federal 
Register. 

The  first  priority  list  of  100  hazardous 
substances  was  prepared  within  6 
months  of  the  enactment  of  SARA,  as 
required  by  section  110.  Unfortunately. 
ATSDR  and  EPA  have  not  been  able  to 
solicit  public  comments  on  the 
preparation  of  the  first  priority  list, 
because  the  time-constraints  of  SARA 
section  110  require  the  agencies  to  take 
extraordinary  steps  to  expedite  policy 
development  and  preparation  of  the  first 
list  and  profiles.  However,  ATSDR  and 
EPA  have  been  as  thorough  as  possible 
in  compiling  the  first  priority  list,  given 
the  tight  statutory  timetable  within 
which  the  agencies  had  no  operate. 

The  methodology  used  to  prepare  the 
first  priority  list  is  summarized  below. 
The  agencies  solicit  public  comment  on 
this  approach;  such  comments  should  be 
submitted  in  accordance  with  the 
instructions  given  in  this  notice.  The 
listing  process  will  be  refined  as  future 
revisions  of  the  list  are  prepared  under 
less  severe  time-constraints.  Later 
changes  in  the  listing  methodology  will 
be  based  on  comments  received  in 
response  to  this  notice  and  on  further 
evaluation  of  the  process  by  ATSDR  and 
EPA.  All  nonconfidential  comments  will 
be  placed  in  the  public  file  for  this 
notice.  A  more  detailed  description  of 
the  listing  methodology  is  contained  in 
support  documents  which  have  been 
placed  in  the  public  file  and  are 
available  for  public  review  (see  Unit  V 
of  this  notice). 

II.  Methodology  for  Selecting 
Substances  on  the  First  Priority  List 

A.  General  Approach  Taken  by  ATSDR 
and  EPA 

The  hazardous  substances  listed  in 
this  notice  were  drawn  from  a  list  of  717 
hazardous  substances  currently 
identified  under  section  102  of  CERCLA. 
ATSDR  and  EPA  used  the  CERCLA  list 
to  create  a  subset  of  hazardous 
substances  which  EPA  has  identified  at 
National  Priority  List  (NPL)  sites.  The 
two  agencies  then  began  a  process  of 
prioritizing  that  subset  of  hazardous 
substances  based  on  the  following  three 
criteria  for  determining  the  degree  to 
which  each  substance  poses  a  potential 
human  health  risk:  (1)  Chemical  toxicity, 
(2)  frequency-of-occurrence  of  subset 
substances  at  NPL  sites  or  other 
facilities,  and  (3)  potential  for  human 
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exposure  to  the  substances.  These 
criteria  reflect  the  requirements  of 
SARA  section  110,  as  well  as  the  general 
practice  of  defming  human  health  risk  in 
terms  of  the  toxicity  and  human 
exposure  potential  of  a  chemical 
substance. 

B.  Evaluation  of  Hazard  Scoring 
Systems  for  Ranking  Chemical 
Substances  Under  the  Toxicity  Criterion 

The  first  step  in  prioritizing  the  subset 
of  hazardous  substances  was  the 
evaluation  of  existing  hazard  scoring 
systems  and  the  selection  of  systems 
with  the  greatest  applicability  to  the 
specific  listing  requirements  in  section 
110  of  SARA.  In  reviewing  different 
hazard  scoring  systems,  ATSDR  and 
EPA  focused  on  the  evaluation  of  the 
toxicity  ranking  components  of  the 
systems;  the  exposure  components  of 
the  scoring  systems  were  not  reviewed 
in  detail,  because  they  were  considered 
more  limited  in  their  applicability  to 
ranking  of  chemical  risk  under  section 
110.  In  addition,  various  approaches  for 
characterizing  frequency-of-occurrence 
and  potential  for  human  exposure  were 
reviewed  outside  the  context  of  the 
ranking  schemes.  These  di^erent 
approaches  are  discussed  more  fully  in 
Units  II.D.  and  ILE.  of  this  notice. 

ATSDR  and  EPA  reviewed  a  number 
of  hazard  scoring  systems  for  their 
degree  of  applicability  to  the  ranking 
criterion  of  toxicity.  Three  general  types 
of  hazard  scoring  systems  were 
identified: 

1.  Modeling  schemes,  which  use  a 
system  of  complex  sub-models  to 
combine  the  toxicological 
characteristics  and  environmental 
mobility  and  persistence  of  a  substance 
into  a  single  risk  number,  which  takes 
into  account  chemical  concentration  at 
an  exposure  point  (dose)  and  the 
probability  of  an  effect  as  a  function  of 
dose. 

2.  Numerical  schemes,  which  assign 
numerical  sub-scores  to  the  inherent 
toxicological  and  physical  properties  of 
a  substance,  and  then  combine  the  sub- 
scores  into  one  or  more  hazard  score(s]. 

3.  General  classification  schemes, 
which  assign  chemical  substances  to 
hazard  categories  rather  than  assigning 
numerical  sub-scores.  The  defining 
criteria  for  any  hazard  category  can  be 
quantitative  or  qualitative  and,  most 
often,  can  have  a  separate  criteria 
component  for  toxicity,  which  could  be 
used  to  provide  a  general  grouping  of 
chemical  substances  on  the  basis  of 
toxicity. 

The  ATSDR  and  EPA  review  of 
potentially  applicable  scoring  systems 
within  these  three  categories  was  a  two- 
tiered  approach.  Initially,  scoring 


systems  were  screened  to  eliminate 
those  systems  that  were  not  feasible 
because  of  large,  site-specific  data 
requirements  (as  required  with  modeling 
schemes),  or  that  addressed  only  one 
type  of  toxic  effect  (usually  acute 
toxicity).  Each  of  these  screening 
elements  was  considered  to  be  a  critical 
limitation  of  a  particular  scheme  for  its 
use  in  the  toxicity  ranking  of  substances 
under  section  110  of  SARA.  In  addition, 
systems  which  address  only  one  type  of 
toxic  effect  were  eliminated  from 
consideration. 

Hazard  scoring  systems  not 
eliminated  by  the  initial  screen  were 
then  evaluated  in  greater  detail,  based 
on  the  degree  to  which  a  substance's 
toxicity  was  characterized  by  each 
system,  data  quality  and  availability, 
the  relevance  of  the  scoring  scheme  for 
the  toxicity  ranking  of  hazardous 
substances  xmder  section  110,  and  any 
methodological  flaws  in  the  approach 
used  to  combine  toxicity  data.  An  ideal 
toxicity  criterion  ranking  scheme  should 
evaluate  a  vdde  range  of  toxic 
responses,  distinguish  between  mild  and 
severe  toxic  responses,  have  a  readily 
available  data  base  containing  peer 
reviewed  toxicology  information,  and 
use  a  relevant  and  plausible  approach  to 
combine  toxicity  data. 

C.  Selection  of  Reportable  Quantity  as 
the  Hazard  Scoring  System  for  Ranking 
Substances  Under  the  Toxicity  Criterion 

Based  upon  a  comparison  of  the 
strengths  and  limitations  of  each  scoring 
system  reviewed,  ATSDR  and  EPA 
selected  the  Reportable  Quantity  (RQ) 
scoring  scheme  for  the  toxicity  ranking 
of  hazardous  substances  under  section 
110  of  SARA.  The  RQ  scheme  is 
described  in  several  Federal  Register 
documenU  (50  PR  13456,  51  PR  34535, 
and  52  FR  8140). 

CERCLA  section  103(a)  requires  that 
the  person  in  charge  of  a  vessel  or 
facility  notify  the  National  Response 
Center  immediately  when  there  is  a 
release  of  a  hazardous  substance  in  an 
amount  equal  to  or  greater  than  the 
reportable  quantity  for  that  substance. 
Section  102(b)  of  CERCLA  establishes 
RQs  for  releases  of  hazardous 
substances  at  1  pound,  unless  other 
reportable  quantities  were  assigned  to 
the  substances  under  the  Clean  Water 
Act.  CERCLA  section  102(3)  authorizes 
EPA  to  adjust  all  reportable  quantities 
by  regulation,  and  the  Agency  has  done 
so  for  most  of  the  717  CERCLA 
hazardous  substances. 

ATSDR  and  EPA  selected  the  RQ 
approach  as  a  hazard  scoring  system  for 
several  reasons.  It  provides  the  most 
complete  characterization  of  toxicity  of 
all  hazard  scoring  systems  reviewed  by 


the  two  agencies;  all  other  schemes 
reviewed  were  more  limited  in  either  the 
consideration  of  different  types  of  toxic 
effects,  severity  of  effect,  or  potency.  In 
addition,  unlike  most  other  ranking 
schemes,  toxicity  data  used  in  the  RQ 
approach  are  derived  from  primary,  peer 
reviewed  hterature,  and  such  data 
already  are  processed  in  a  usable  form 
for  all  hazardous  substances  frequently 
detected  at  NK.  sites.  Moreover,  the 
determination  of  RQ  health  effect  values 
utilizes  weight-of-the-evidence 
considerations  in  the  evaluation  of  data. 

The  RQ  scoring  system  operates  by 
correlating  toxicity  values  to  a  tiered 
scale  of  RQ  values  (1,  la  100, 1,000,  and 
5,000  pounds).  For  purposes  of  preparing 
the  first  priority  list  of  hazardous 
substances,  ATSDR  and  EPA  used  the 
lowest  RQ  value  (representing  the  most 
severe  himian  health  hazard)  for  all 
candidate  substances  based  upon  acute 
mammalian  toxicity;  chronic 
mammalian  toxicity,  and 
carcinogenicity.  The  agencies  did  not 
use  available  RQ  values  for  ignitability, 
reactivity,  and  aquatic  toxicity  of  the 
substances,  because  these  criteria  were 
not  considered  relevant  to  the 
requirements  and  objectives  of  SARA 
section  110.  Certain  of  the  RQ  health 
effect  values  were  adjusted  based  on 
considerations  of  environmental 
persistence.  The  adjusted  RQ  value  was 
the  final  figure  for  toxicity  ranking  under 
SARA  section  110. 

D.  Selection  of  a  Data  Source  Relating 
to  the  Criterion  of  Frequency-of- 
Occurrence 

The  second  criterion  used  by  ATSDR 
and  EPA  to  prepare  the  first  priority  list 
of  hazardous  substances  under  section 
110  of  SARA  was  the  frequency-of- 
occurrence  of  hazardous  substances  at 
NPL  sites.  The  agencies  evaluated 
various  sources  of  data  associated  with 
this  criterion.  Ideally,  frequency-of- 
occurrence  data  would  include 
standardized  monitoring  data  from  sites 
on  the  NPL  and  would  contain  site- 
specific  data  on  the  frequency-of- 
detection  and  medium-specific  location 
of  hazardous  substances  at  sites. 

Using  these  data  parameters  for 
guidance,  ATSDR  and  EPA  decided  to 
use  Contract  Laboratory  Program  (CLP) 
data  for  ranking  substances  under  the 
frequency-of-occurrence  criterion.  The 
CLP  is  an  EPA  program  which  supports 
that  Agency's  hazardous  waste 
activities  by  providing  a  range  of  state- 
of-the-art  chemical  analysis  services  of 
known  quality.  Many  of  the  waste 
samples  analyzed  as  pari  of  site 
inspections  and  remedial  investigations 
are  part  of  the  CLP.  EPA's  central 
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directive  governing  the  structure  and 
function  of  the  CLP  is  to  provide  legally 
defensible  analytical  results.  Therefore, 
a  high  level  of  quality  assurance  and 
documentation  has  been  incorporated 
into  all  aspects  of  CLP  activities. 

A  statistically  constructed  survey  of  a 
subset  of  the  CLP  data  (CLP  survey)  was 
developed  in  1984  from  the  program 
utilization  records  of  the  CLP.  The  CLP 
survey  represents  a  random,  stratified 
sample  of  sites  and  waste  samples  from 
those  sites  which  were  analyzed  under 
the  CLP  from  1980  to  1984.  The  survey 
provides  data  on  the  percentage  of  sites 
at  which  a  substance  was  detected  at 
least  once  in  any  medium  (i.e.. 
frequency-of-occurrence)  and  the 
average  and  range  of  concentrations 
across  media  or  matrices  (e.g.,  soil, 
groundwater,  drums,  etc.).  Data  from  358 
sites  and  3,000  waste  samples  were 
extracted  from  hard-copy  laboratory 
analysis  records  and  then  computerized 
to  create  the  data  base.  In  addition, 
survey  data  on  volatile  organics  have 
been  updated  to  include  data  from  1981 
to  1987. 

The  CLP  survey  has  a  number  of 
hmitations  for  purposes  of  the  priority 
list  exercise.  Although  the  survey 
provides  a  statistically  representative 
sample  of  CLP  sites,  it  does  not 
necessarily  provide  a  representative 
sample  of  all  NPL  sites  or  all  hazardous 
waste  sites.  In  addition,  the  agencies 
determined  frequency-of-occurrence 
from  data  on  NPL  and  non-NPL  sites, 
while  section  110  of  SARA  requires  a 
determination  of  frequently  occurring 
substances  at  NPL  sites  only. 

However,  the  CLP  survey  information 
was  selected  by  ATSDR  and  EPA  to 
determine  the  frequency-of-occurrence 
for  hazardous  substances  at  NPL  sites 
because  it  represents  the  most 
comprehensive  data  available  for 
identification  of  hazardous  substances 
most  commonly  found  at  those  sites. 
The  survey  provides  a  representative 
sample  of  existing  data  that  has  been 
derived  under  quality-assured  and 
standardized  analytical  methods.  The 
system  is  automated  and  thus  provides 
easily  accessed  data  for  application  to 
chemical  frequency  determinations 
under  SARA. 

E.  Selection  of  Data  Sources  Relating  to 
the  Criterion  of  Potential  for  Human 
Exposure 

ATSDR  and  EPA  considered  a  third 
criterion  in  preparing  the  first  priority 
list  of  hazardous  substances  under 
section  110  of  SARA:  the  potential  for 
human  exposure  to  those  substances. 
The  agencies  evaluated  various  sources 
of  data  associated  with  this  criterion. 
Ideally,  data  for  the  characterization  of 


exposure  potential  at  hazardous  waste 
sites  would  contain  detailed,  site- 
specific  information  on  hazardous 
substance  contaminants,  as  well  as 
identification  of  known  or  potential 
human  exposure  pathways, 
characterization  of  potentially  exposed 
populations,  and  a  determination  of 
expected  exposure  levels  and  duration 
at  each  exposure  point. 

Using  these  data  parameters  for 
guidance,  ATSDR  and  EPA  selected  the 
following  sources  of  data  for  use  in 
ranking  substances  under  the  criterion 
of  human  exposure  potential. 

1.  Surface  water  data,  groundwater 
data,  and  indicator  chemical 
substances.  ATSDR  and  EPA  used  the 
CLP  survey  data  to  derive  a  rough 
estimate  of  potential  for  human 
exposure  to  hazardous  substances  at 
NPL  facilities.  The  agencies  considered 
3  types  of  exposure-related  data  from 
the  CLP  survey  in  prioritizing  the  list  of 
100  hazardous  substances  under  SARA: 
the  average  concentration  of  the 
candidate  substances  detected  in 
groundwater  and  surface  water  across 
the  385  NPL  sites  included  in  the  CLP 
survey;  the  fi-equency  of  detection  of 
those  substances  in  groundwater  and 
surface  water  across  the  385  sites;  and 
whether  the  substances  had  been 
selected  for  detailed  exposure  and  risk 
assessment  at  Superfund  Remedial  sites 
(i.e.,  indicator  substances). 

The  agencies  believe  that  these  data 
are  the  best  readily  available  measures 
of  potential  human  exposure. 
Groundwater  and  surface  water  are 
considered  to  be  measures  of  mobility 
from  the  site  and  indicators  of  drinking 
water  exposures.  Many  of  the  Superfund 
remedial  actions  to  date  have  focused 
on  protection  from  human  health  risks 
associated  with  contaminated  drinking 
water.  In  addition,  EPA  has  focused  on 
indicator  substances  identified  imder 
CERCLA  as  substances  for  which  the 
potential  for  human  exposure  has  been 
determined  to  exist;  ATSDR  and  EPA 
therefore  recognized  that  the  list  of 
indicator  substances  should  be  used  for 
the  preparation  of  the  first  priority  list 
under  section  110  of  SARA. 

The  use  of  CLP  survey  data  for 
exposure  characterization  necessarily 
excluded  considerations  of 
environmental  fate  and  mobility, 
exposure  pathways,  and  population 
characteristics.  In  addition,  some 
estimates  of  concentration  derived  from 
the  CLP  survey  data  were  made  from 
only  a  limited  number  of  samples. 
However,  the  agencies  believe  that 
these  limitations  are  outweighed  by  the 
fact  that  no  other  available  data  provide 
as  accurate  a  measure  of  the  potential 


for  human  exposure  to  hazardous 
substances  at  NPL  sites. 

2.  Adjusted RQ  values.  As  noted  in 
Unit  U.C.  of  this  notice.  RQ  values  may 
be  adjusted  for  considerations  of 
environmental  persistence.  This  process 
involves  adjusting  the  RQ  values  based 
on  biodegradation,  hydrolysis,  and 
photolysis,  collectively  referred  to  as 
DiIP.  The  BHP  criteria  are  secondary  to 
the  primary  RQ  criteria  of  acute  and 
chronic  toxicity  and  carcinogenicity. 
The  BHP  criteria  were  used  by  ATSDR 
and  EPA,  where  appropriate,  to  change 
the  RQ  value  one  level  from  the  original 
vahie  calculated  with  the  primary 
criteria  alone.  The  agencies  based  their 
use  of  these  secondary  criteria  on  the 
fact  that  substances  which  have  a 
tendency  to  degrade  to  innocuous 
products  pose  a  less  serious  health 
coQcem  than  equally  toxic  substances 
that  have  less  tendency  to  degrade. 

ATSDR  and  EPA  also  used  other 
secondary  criteria  such  as 
bioaccumuiation,  high  reactivity,  and 
hazardous  degradation  products  to 
determine  if  an  adjustment  of  RQ  values 
was  appropriate  for  a  given  substance. 
In  cases  where  a  degradation  product 
was  more  toxic  than  the  parent 
compound,  the  RQ  value  was  adjusted 
downward. 

The  use  of  adjusted  RQ  values  in  the 
preparation  of  the  first  priority  list 
ensured  the  consideration  of  a  number 
of  relevant  exposure  factors  in  this 
scoring  exercise.  However,  the  extent  of 
this  adjustment  for  each  candidate 
substance  was  either  "no  change"  or  a 
one-level  adjustment  in  the  primary  RQ 
value.  The  RQ  adjustment  thus  served 
only  as  a  crude  indicator  of  the  human 
exposure  potential  of  those  substances. 

F.  Generation  of  the  Priority  List 

ATSDR  and  EPA  used  the  ranking 
factors  described  above  to  represent  the 
three  criteria  for  determining  the 
potential  human  health  risk  of  the 
candidate  substances.  Toxicity  was 
principally  represented  by  RQ  health 
effect  values;  frequency-of-occurence 
was  principally  represented  by  CLP  site 
percent  data;  the  potential  for  human 
exposure  was  principally  represented  by 
data  on  groundwater,  surface  water,  and 
indicator  chemical  substances.  The 
agencies  generated  an  algorithm  to 
calculate  a  hazard  index  value  for  each 
candidate  substance,  for  purposes  of 
placing  the  substances  on  the  first 
priority  list. 

The  starting  point  for  the  hazard 
index  calculation  was  the  subset  of 
hazardous  substances  which  EPA  had 
identified  at  NPL  sites  by  means  of  site 
percent  data  from  the  CLP  survey.  The 
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agencies  divided  the  site  percent  data 
value  for  each  substance  (representing 
frequency-of-occurrence)  by  the  lowest 
RQ  value  for  the  substance  (based  on 
acute  toxicity,  chronic  toxicity,  or 
potential  carcinogenicity)  to  generate  a 
site  index  for  each  substance.  ATSDR 
and  EPA  ranked  the  candidate 
substances  based  on  their  site  indices. 
The  agencies  then  calculated  an 
exposure  index  for  each  substance  by 
ranking  them  based  on  the  three 
exposure-related  factors  (with  each 
factor  receiving  equal  weight).  The  final 
step  in  the  algorithm  was  to  combine  the 
site  index  rank  and  the  exposure  index 
value  to  obtain  a  hazard  index  for  each 
substance.  The  substances  were 
prioritized  based  on  their  hazard 
indices. 

TTie  algorithm  for  calculating  the 
hazard  index  is  described  in  greater 
detail  in  the  support  document  for  this 
notice,  which  is  contained  in  the  public 
file  notice.  Note  that  the  hazard  index  as 
described  in  this  notice  is  not  the  same 
as  the  hazard  index  described  in  the 
Guidelines  for  Health  Risk  Assessment 
of  Chemical  Mixtures  (51  PR  34014. 
September  24. 1986). 

For  purposes  of  assessing  hazardous 
substances  in  toxicity  profiles,  ATSDR 
and  EPA  combined  some  of  the 
candidate  substances  into  groups.  If 
substances  are  stereoisomers  of  one 
another,  are  readily  metabolized  to 
other  substances  on  the  list,  or  generally 
are  characterized  as  mixtures  with 
respect  to  toxicity  and/or  frequency-of- 
occurence,  they  were  grouped  together 
and  occupy  only  one  position  on  the 
priority  list.  Examples  of  these  types  of 
substances  include:  heptachlor  and 
heptachlor  epoxide;  endrin  and  endrin 
aldehyde;  aldrin  and  dieldrin;  DDT, 
DDE,  and  DDD;  isomers  of  lindane 
(BHC)  and  PCBs. 

G.  Prioritization  Within  the  First  List  of 
100  Hazardous  Substances 

The  list  of  100  prioritized  substances 
has  been  separated  into  4  priority 
groups  of  25  substances  each.  ATSDR 
and  EPA  have  listed  the  substances 
within  each  group  in  order  of  their 
Chemical  Abstracts  Services  (CAS) 
Registry  numbers,  to  reflect  the 
somewhat  inexact  nature  of  the  ranking 
algorithm  and  the  uncertainties  of  the 
underlying  data  bases.  The  first  (and 
highest)  priority  group  of  25  hazardous 
substances  is  composed  of  the 
substances  which  will  be  the  subject  of 
the  first  toxicological  profiles  developed 
under  section  110  of  SARA. 

in.  List  of  Substances 

The  following  100  hazardous 
substances  comprise  the  first  priority  list 


of  substances  that  will  be  the  subject  of 
toxicological  profiles  prepared  by 
ATSDR.  The  substances  are  listed  in  4 
groups  of  25  substances  each.  The  four 
groups  are  listed  in  descending  order  of 
priority,  with  the  first  group  having  the 
highest  priority  substances  of  the  first 
priority  list  The  substances  within  each 
group  are  listed  in  CAS  number  order. 

Prioritv  Group  1 


CAStto. 

Substance  name 

50328 

Benzo(a)pyr©ne 

53703 

Dibenzo(a) ,  h)anthracene 

56553 

Ben2o(a)anthrac«ne 

57125 

Cyanide 

60571 

Dieldrin/aldrin 

67663 

Chloroform 

71432 

Benzene 

75014 

Vinyl  chloride 

75092 

Methylene  chloride 

76448 

Heptachlor/heptachlor  epoxide 

79016 

Trichloroetfiene 

86306 

N-nrtrosodiphenylamine 

106467 

1 ,4-Dichlorot)en2ene 

117817 

Bis{2-ethylhexyl)phthalate 

127184 

Tetrachloroethene 

205992 

Benzo{b)fluoranthene 

218019 

Ctvysene 

1745016 

P-Dioxin 

7439921 

Lead 

7440020 

Nickel 

7440382 

Arsenic 

7440417 

Beryllium 

7440439 

Cadmium 

7440473 

Chromium 

11196825 

PCB-1 260.54.48.42.32,21 ,1 01 6 

Priority  Group  2 

CAS  No. 

Substance  name 

56235 

CartXMi  tetrachloride 

57749 

Chlordane 

62759 

N-nitrosodimethylamine 

72559 

4,4-DDE,  DDT.  DDD 

75003 

Chloroethane 

75274 

Bromodichloromethane 

75354 

1,1-Drchloroethene 

78591 

Isophorone 

78875 

1 ,2-Dichloropropane 

79005 

1 , 1 ,2-Trichloroethane 

79435 

1,1 ,2,2-Tetrachloroethane 

87865 

Pentachiorophenol 

91941 

3,3'-Dichlorot>en2idine 

92875 

Benzidine 

107062 

1 .2-Dichloroethane 

108883 

Toluene 

108952 

Phenol 

111444 

Bis(2-chloroethyl)ether 

121142 

2,4-Dinitrotoluene 

319846 

BHC-alpha.  gamma,  beta,  delta 

542881 

Bis(chloromethy1)ether 

621647 

N-nitrosodi-n-propylamine 

7439976 

Mercury 

7440666 

Zinc 

7782492 

Selenium 

1 

Priority  Group  3 

CAS  No. 

Substance  name 

71556 

1.1.1  -Trichloroett«ne 

74873 

Chlofomethane 

75218 

Oxirane 

75252 

Bromoform 

75343 

1.1-Dtchloroethane 

84742 

Di-N-tHJtyl  phthalate 

88062 

2.4.6-Trichlorophenol 

91203 

Napthalene 

98953 

Nitrobenzene 

100414 

Ethylbenzene 

107028 

Acroteki 

107131 

Acrylonitrile 

108907 

Chlorobenzene 

118741 

Hexachlorobenzene 

122667 

1 .2-Diphenyl  hydrazine 

124481 

ChloroditKomo  methane 

156606 

1 ,2-Trans-dichloroethene 

193395 

lndeno(l  .2,3-cd)pyrene 

606202 

2.6,Dinitrotoluene 

1330207 

Total  xylenes 

7221934 

Endrin  aldehyde/endrin 

7440224 

Silver 

7440508 

Copper 

7664417 

Ammonia 

8001352 

Toxaphene 

Priority  Group  4 

CAS  No. 

Substance  name 

51285 

2,4-Diitrophenol 

59507 

P-Chloro-m-cresol 

62533 

Aniline 

65850 

Benzoic  acid 

67721 

Hexachloroe  thane 

74839 

Bromomethane 

75150 

Cartxjndlsulfide 

75694 

Ruorotrichlorome  thane 

75718 

Dichlorodifluoromethane 

78933 

2-Butanone 

64662 

Diethyl  phthalate 

85018 

Phenanthrene 

87683 

Hexachlorobutadiene 

95487 

Phenol,2-methyl 

95501 

1 ,2-Dichlorobenzene 

105679 

2.4-DimethylpherK>l 

108101 

2-Pentanone.  4-Methy1 

120821 

1 ,2.4-Trichlorobenzene 

120832 

2.4-DichloropherK>l 

123911 

1,4-Dioxane 

131113 

Dimethyl  phthalate 

206440 

FKioranthene 

534521 

4.6-Dinitro-2-methylphenol 

541731 

1 .3-Dlchlorot>enzene 

7440280 

Thallium 

As  stated  in  the  notice  describing  the 
toxicological  profile  development 
process,  published  elsewhere  in  today's 
issue  of  the  Federal  Register,  ATSDR 
and  EPA  will  prepare  profiles  of  the  25 
substances  in  the  first  priority  group 
later  this  year.  That  notice  solicits 
comments  on  the  toxicological  profile 
development  process;  such  comments 
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should  be  submitted  in  accordance  with 
the  instructions  given  in  that  notice. 

IV.  Submission  of  Key  Studies 

The  very  light  timetable  mandated  by 
Congress  for  the  preparation  of  the  first 
25  toxicological  profiles  prevents  the 
consideration  of  studies  or  other  data 
not  already  in  the  possession  of  EPA 
and  ATSDR.  By  the  time  any  other 
studies  could  be  submitted,  ATSDR  and 
EPA  already  will  have  begun 
development  and  peer  review  of  the  first 
profiles.  Persons  wishing  to  submit 
studies  or  other  data  on  the  first  25 
toxicological  profiles  should  note  that 
such  data  will  only  be  considered  by 
ATSDR  and  EPA  for  purposes  of 
revising  the  initial  profiles  after  those 
profiles  are  issued.  However.  ATSDR 
and  EPA  are  committed  to  an 
expeditious  review  of  any  submitted 
studies  and  to  making  any  necessary 
revisions  of  the  first  25  profiles  in  a 
timely  manner. 

Nevertheless,  this  Federal  Register 
notice  does  solicit  unpublished  key 
studies  on  the  first  lOO  priority  hst 
substances,  particularly  if  the  submitter 
believes  that  the  data  would 
substantially  affect  the  determination  of 
levels  of  significant  human  exposure  or 
the  identification  of  toxicological  data 
needs.  Such  studies  should  be  submitted 
to  EPA  in  accordance  with  the 
instructions  given  in  this  notice.  The 
voluntary  submission  of  such  data 
would  aid  in  the  revision  of  the  first  25 
profiles.  In  addition,  for  the  remaining  75 
hazardous  substances  on  the  first 
priority  list,  the  supplementary  data 
would  help  to  ensure  that  ATSDR  will 
have  all  key  studies  in  its  possession 
and  peer  reviewed  by  the  time  ATSDR 
begins  to  draft  future  toxicological 
profiles. 

In  order  to  be  useful  to  ATSDR  and 
EPA  in  the  preparation  of  toxicological 
profiles,  any  studies  that  are  submitted 
voluntarily  must  provide  sufficient  detail 
as  to  test  materials,  test  methods,  and 
results  obtained  to  permit  proper 
evaluation  and  peer  review.  If  the  study 
already  has  been  peer  reviewed,  the 
submitter  is  requested  to  identify  the 
peer  reviewers  and  provide  copies  of 
their  comments. 

V.  Administrative  Record 

Although  both  ATSDR  and  EPA  are 
issuing  this  notice,  the  agencies  are 
establishing  a  single  administrative 
record  for  die  notice.  EPA  has 
established  a  public  version  of  this 
record  with  non-confidential  materials 
pertaining  to  this  notice  {docket  control 
number  OPTS-400003).  The  public  file  is 
available  for  inspection  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 


legal  holidays,  in  the  OTS  Reading 
Room,  NE-G004,  401  M  St.,  SW., 
Washington,  DC  20460.  At  this  time 
there  are  no  confidential  materials  in  the 
record. 

The  record  includes  support 
documents  for  the  first  priority  list.  Any 
non-confidential  public  comments  on  the 
listing  methodology  or  other  non- 
confidential data  or  studies  will  be 
available  for  public  inspection. 

If  a  person  intends  to  submit 
comments,  data,  or  studies  which 
contain  confidential  business 
information  (CBI),  the  person  must 
submit  the  materials  in  triplicate  and 
mark  the  submissions  as  "confidential," 
"trade  secret,"  or  a  similar  designation. 
Any  material  which  is  marked  as  CBI 
will  be  handled  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  Any 
material  which  is  not  marked  as  CBI  at 
the  time  it  is  submitted  to  EPA  will  be 
placed  in  the  pubhc  file  for  this  notice. 
ATSDR  and  EPA  request  that  persons 
who  submit  CBI  in  response  to  this 
notice  also  submit  a  sanitized  version  of 
the  materials  which  can  be  placed  in  the 
public  file. 

For  the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

Dated:  April  10. 1987. 

James  O.  Mason, 

Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry. 

For  the  Environmental  Protection  Agency. 

Dated:  April  14, 1987. 

Lee  M.  Thomas, 

Administrator,  Environmental  Protection 
Agency. 

(FR  Doc.  87-8753  Filed  4-16-87;  8:45  am) 

BILUNG  CODE  6B6»-S0-M 


[ATSDR-1;  FRL-3174-9<b) 

Guidelines  for  Development  of 
Toxicological  Profiles 

agencies:  Department  of  Healdi  and 
Human  Services  (DHHS)  and 
Environmental  Protection  Agency  (EPA). 
action:  Notice. 

summary:  Under  section  110  of  the 
Superfimd  Amendments  and 
Reauthorization  Act  (SARS).  EPA  and 
the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  of  DHHS  are 
required  to  prepare  guidelines  for  the 
development  of  toxicological  profiles  of 
hazardous  substances  listed  under  that 
Act.  This  notice  describes  the 
procedures  and  criteria  to  be  used  by 
ATSDR  and  EPA  in  developing 
toxicological  profiles,  and  solicits  pubhc 
comment  on  these  guidelines. 


date:  Written  comments  on  this  notice 
should  be  submitted  by  July  16, 1987. 

ADDRESS:  Written  comments  and  other 
data  submitted  in  response  to  this  notice 
should  bear  the  docket  control  number 
ATSDR-1,  and  should  be  submitted  to: 
Director,  Office  of  External  Affairs, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee  28  South, 
1600  Clifton  Rd.,  Atlanta,  GA  30333. 

All  written  comments  on  this  notice 
will  be  available  for  public  inspection  at 
the  Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  28  South, 
Room  1103,  4770  Buford  Highway,  NK, 
Chamblee.  GA,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mb.  Georgi  lones,  Director,  Office  of 
External  Affairs,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Chamblee  28  South.  1600  Chfton,  Rd., 
Atlanta,  GA  30333,  Telephone:  (404-454- 
4620). 

SUPPtXMENTARY  INFORMATION: 
I.  Background 

On  October  17, 1988.  the  President 
signed  the  Superfund  Amendments  and 
Reauthorization  Act  of  1988  (Pub.  L  99- 
49B),  which  extends  and  amends  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA  or  Superfund,  42 
UJS.C.  9601  et  seq.). 

Section  110  of  SARA  amends  section 
104(i)  of  CERCLA  by  establishing 
requirements  for  the  preparation  of:  (1) 
Lists  of  hazardous  substances  in  order 
of  priority.  (2)  toxicological  profiles  of 
those  substances,  and  (3)  a  research 
program  to  fill  data  gaps  associated  with 
the  substances.  Although  the  new 
statutory  provisions  are  being  added  to 
CERCLA,  this  notice  will  refer  to  them 
as  the  section  110  requirements  of 
SARA,  to  maintain  a  clear  distinction  in 
this  notice  between  the  new  provisions 
and  the  existing  requirements  of 
CERCLA. 

Section  110  requires  ATSDR  and  EPA 
to  prepare  a  priority-order  list  of  the 
hazardous  substances  which  are  most 
commonly  found  at  facilities  on  the 
CERCLA  National  Priorities  List  (NPL) 
and  which  pose  the  most  significant 
potential  threat  to  human  health.  The 
agencies  are  required  to  revise  the  Ust 
on  a  periodic  basis.  The  first  priority  list 
of  100  hazardous  substances  and  a 
summary  of  the  methodology  used  to 
prepare  that  list  is  published  elsewhere 
in  today's  issue  of  the  Federal  Register. 

After  compiling  the  first  priority  list. 
ATSDR  must  prepare  toxicological 
profiles  of  the  listed  substances.  SARA 
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establishes  a  timetable  for  revising  the 
priority  list  and  preparing  toxicological 
profiles  of  hazardous  substances  on  the 
list;  profiles  of  no  fewer  than  25 
substances  on  the  first  priority  list  must 
be  completed  within  1  year  of  the 
enactment  of  SARA  (by  October  17. 
1987).  The  toxicological  profiles  will  be 
provided  to  the  States  and  made 
available  to  the  public,  with  a  notice  of 
availability  and  a  request  for  public 
comment  to  be  published  in  the  Federal 
Register.  The  proxies  will  be  revised  as 
necessary  in  response  to  the  public 
comments  and  additional  data  that 
subsequently  become  available  to 
ATSDR. 

SARA  section  110  requires  that  the 
toxicological  profiles  be  prepared  in 
accordance  with  guidelines  developed 
by  ATSDR  and  EPA.  This  notice 
summarizes  the  guidelines  being  used 
for  the  development  of  the  initial  set  of 
25  profiles.  The  2  agencies  may  modify 
these  guidelines  for  purposes  of 
preparing  subsequent  profiles,  based  on 
their  experience  in  preparing  the  first  25 
profiles  and  on  pubUc  comments 
received  in  response  to  this  notice. 

II.  Statutory  Responsibilities  of  ATSDR 
and  EPA 

ATSDR  and  EPA  jointly  developed 
the  first  priority  list  of  hazardous 
substances  as  well  as  the  guidelines  for 
the  preparation  of  the  first  25 
toxicological  profiles.  ATSDR  has  sole 
responsibility  under  SARA  for  the 
development  and  publication  of  all 
toxicological  profiles.  However,  given 
the  short  statutory  time  period  for 
publishing  the  first  25  profiles,  the  2 
agencies  have  agreed  to  develop  the 
initial  profiles  jointly,  and  will  draw  on 
the  full  range  of  available  chemical  data 
which  have  been  submitted  to  EPA 
under  that  agency's  various  statutory 
mandates  to  support  the  development  of 
the  profiles. 

An  Interagency  Agreement  between 
ATSDR  and  EPA  will  provide  the 
funding  mechanism  to  support  the 
contractors  who  will  assist  in  the 
preparation  of  the  first  25  profiles.  The 
agencies  will  use  approximately  5 
contractors  (for  which  contract 
mechanisms  already  are  in  place)  to 
prepare  and  provide  for  peer  review  of 
the  initial  profiles.  This  joint  effort 
between  the  2  agencies  is  intended  to 
ensure  that  the  toxicological  profile 
requirements  of  SARA  section  110  will 
be  met  in  a  timely  and  cost-efficient 
manner.  Competitive  bids  will  be 
solicited  for  contractor  assistance  in  the 
preparation  of  subsequent  sets  of 
toxicological  profiles. 

Both  ATSDR  and  EPA  will  review  and 
edit  the  products  of  the  contractors" 


efforts,  as  necessary,  to  ensure  their 
scientific  accuracy  and  their 
conformance  to  the  requirements  of 
SARA  section  110  and  the  guidelines 
discnssed  in  this  notice.  After  the 
profiles  are  completed  and  made 
available  for  public  comment,  the 
agencies  will  jointly  review  the 
comments  which  are  received  and  make 
necessary  changes  in  the  profiles  with 
the  assistance  of  the  contractors. 

in.  General  Principles  for  the 
Development  of  Toxicological  Profiles 


ATSDR  and  EPA  have  agreed  that  the 
following  general  principles  will  apply 
to  the  preparation  of  the  first  25 
toxicological  profiles: 

1.  The  principal  audiences  for  the 
profiles  will  be  health  professionals  at 
the  Federal,  State,  and  local  levels  and 
members  of  the  pubUc  involved  with 
Superfund  sites;  ATSDR  and  EPA  will 
make  a  special  effort  to  solicit 
comments  from  the  States,  because  the 
agencies  are  required  by  section  110  of 
SARA  to  provide  profiles  to  the  States. 

2.  Each  profile  will  have  a  summary, 
written  in  non-technical  language,  for 
distribution  to  interested  professionals 
and  the  general  public. 

3.  The  profiles  will  be  developed  in 
sufficient  detail  to  meet  the  needs  of 
health  officials  for  current  toxicological 
information  on  individual  hazardous 
substances. 

4.  A  primary  function  of  the  profiles 
will  be  to  present  and  interpret  the 
available  toxicological  and  human  data 
on  the  substances  being  profiled;  these 
data  may  be  used  to  evaluate  the 
significance  to  individuals  and  the 
public-at-large  of  current  or  potential 
exposures  to  the  subject  hazardous 
substances.  The  profiles  also  vnll  review 
the  adequacy  of  available  data  on  the 
substances  and  will  identify 
toxicological  data  needs  for  which 
research  programs  should  be  designed 
and  initiated  pursuant  to  the 
requirements  of  section  110  of  SARA. 

5.  The  profiles  will  use  existing 
assessment  documents  to  the  fullest 
extent  consistent  with  the  intent  of 
SARA,  plus  new  studies  which 
subsequently  become  available  to 
ATSDR  and  EPA.  Studies  which  are  key 
to  the  profiles  will  be  critically 
reviewed. 

6.  As  part  of  the  development  of  the 
profiles,  each  profile  will  be  peer 
reviewed  in  a  manner  consistent  with 
the  definition  of  peer  review  given  in 
section  110  of  SARA. 

7.  Toxicity  data  that  are  used  to 
support  the  principal  conclusions  of  a 
profile  and  which  have  not  previously 
been  peer  reviewed  will  be  subject  to  an 


independent  peer  review  consistent  with 
section  110  of  SARA. 

8.  Generally,  the  level  of  detail  in  the 
profiles  will  be  limited  to  summarizing 
the  principal  findings  and  conclusions  of 
the  studies  which  are  found  to  be 
critical  to  evaluating  the  acute, 
subacute,  and  chronic  health  ejects  of 
the  subject  hazardous  substances. 

These  general  principles  for  the 
development  of  toxicological  profiles 
are  reflected  in  the  discussion  below  of 
the  content  of  the  profiles  and  the 
procedures  for  their  development. 

rv.  Content  of  the  Toxicological  Profiles 

Under  section  110  of  SARA,  the 
toxicological  profiles  must  contain,  at  a 
minimum,  the  following  information: 

(A)  An  examination,  summary,  and 
interpretation  of  available  toxicological 
information  and  epidemiologic  evaluations  on 
a  hazardous  substance  in  order  to  ascertain 
the  levels  of  significant  human  exposure  for 
the  substance  and  the  associated  acute, 
subacute,  and  chronic  health  effects. 

(B)  A  determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process  of 
development  to  determine  levels  of  exposure 
which  present  a  significant  risk  to  human 
health  of  acute,  subacute,  and  chronic  health 
effects. 

(C)  Where  appropriate,  an  identification  of 
toxicological  testing  needed  to  identify  the 
types  or  levels  of  exposure  that  may  present 
significant  risk  of  adverse  health  effects  in 
humans. 

Congress  stated  further  that  the 
development  and  implementation  of  a 
research  program  under  section  110  of 
SARA  must  be  coordinated  "with  the 
National  Toxicology  Program  and  with 
programs  of  toxicological  testing 
established  under  the  Toxic  Substances 
Control  Act  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act.  The 
purpose  of  such  coordination  shall  be  to 
avoid  duplication  of  effort  and  to  assure 
that  the  hazardous  substances  listed 
pursuant  to  [section  110  of  SARA]  are 
tested  thoroughly  at  the  earliest 
practicable  date." 

ATSDR  and  EPA  have  developed  a 
detailed  format  which  will  serve  as  the 
guidelines  for  the  content  of  the  first  25 
toxicological  profiles.  The  format  is 
presented  in  outline  form  in  Appendix  A 
to  this  notice.  The  agencies  do  not 
believe  it  is  necessary  for  the  initial 
profiles  to  include  or  refer  to  every 
major  study  of  the  first  25  substances, 
because  such  a  comprehensive  overview 
would  repeat  work  that  already  has 
been  done  elsewhere  and  therefore  is 
not  necessary  for  the  audience  and 
purpose  intended. 

ATSDR  and  EPA  have  determined 
that  the  primary  focus  of  the 
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toxicoJogicai  profiles  shouJd  be  on  the 
data  most  relevant  for  evaluating  levels 
of  significant  human  exposure  and  the 
acute,  subacute,  and  chronic  health 
effects  of  the  subject  hazardous 
substances  (i.e.,  each  profile  will 
identify  the  quantity  of  a  substance 
which  represents  a  level  of  potential 
exposure  that  would  constitute  a  public 
health  concern  based  on  available  data}. 
The  agencies  will  consider  multiple 
levels  of  exposure  for  each  substance, 
and  will  evaluate  more  than  one  route  of 
exposure  (dermal,  oral,  and  inhalation) 
and  more  than  one  exposure  duration 
(short  and  long  term).  The  profiles  will 
discuss  key  studies  which  relate  to  the 
determination  of  signiHcant  levels  of 
human  exposure.  Inhere  has  been 
considerable  discussion  between 
ATSDR  and  EPA  on  how  these 
determinations  should  be  made,  and  it  is 
clear  that  the  concepts  will  evolve  as 
the  Tirst  toxicological  profiles  are 
developed  in  the  coming  months. 

The  toxicological  profiles  also  must 
focus  on  important  data  needs  that 
preclude  the  determination  of  significant 
levels  of  human  exposure  or  contribute 
substantially  to  the  uncertainty  of  such 
levels.  With  regard  to  the  identification 
of  these  data  needs,  the  agencies  will 
assess  the  quality  of  the  data  which 
support  the  determination  of  significant 
human  exposure  levels  and,  where 
major  gaps  in  the  supporting  data  exist, 
identify  those  data  needs  in  the 
toxicological  profiles. 

Since  thses  discussions  will  be  the 
core  of  the  profiles,  ATSDR  and  EPA 
expect  most  of  the  public  comments  on 
the  first  25  toxicological  profiles  to  focus 
on  these  subject  areas.  Each  profile  will 
include  a  non-technical  summary  of  the 
document's  principal  findings  and 
conclusions. 

V.  Support  Data  in  the  Profiles 

The  first  25  toxicological  profiles  will 
be  based  primarily  on  publicly  available 
documents,  studies,  reports,  and  other 
data.  The  agencies  and  their  contractors 
then  will  identify  key  studies  which  can 
appropriately  serve  as  the  basis  for 
determining  exposure  levels  which 
present  a  significant  human  health  risk. 

For  many  of  the  first  25  hazardous 
substances  that  are  the  subject  of 
profiles,  there  have  been  recent 
chemical  assessments  done  by  EPA  or 
other  agencies  which  will  assist  ATSDR 
and  EPA  in  identifying  key  studies  for 
the  purpose  of  drafting  the  toxicological 
profiles.  In  addition,  there  are  extensive 
files  of  relevant  studies  within  EPA  and 
other  Federal  agencies  which  will  be 
reviewed  and  evaluated. 

The  agencies  and  their  contractors 
may  identify  key  studies  which  support 


the  determination  of  significant  human 
exposure  levels  or  the  identification  of 
data  needs,  but  which  have  not 
previously  been  peer  reviewed.  In  the 
case  of  such  studies,  the  contractors  will 
arrange  for  expert  peer  review  to 
evaluate  the  data  in  the  studies  and 
determine  the  validity  of  the  studies. 
These  expert  panels  also  will  evaluate 
the  adequacy  of  the  data  for 
characterizing  toxicity  and  serving  as 
key  data  in  toxicological  profiles. 

It  is  possible  that  there  are 
unpublished  studies,  currently  unknown 
to  ATSDR  and  EPA,  which  could  be  key 
studies  for  the  development  of  certain 
toxicological  profiles.  The  Federal 
Register  notice  containing  the  first 
priority  list  of  hazardous  substances, 
pubhshed  elsewhere  in  today's  issue  of 
the  Federal  Register,  discusses  the 
procedures  for  handfing  the  voluntary 
submi.osion  of  such  data  to  support  the 
development  of  toxicological  profiles. 

VI.  Scientific  Peer  Review  of 
Toxicological  Profiles 

In  order  to  ensure  that  the 
toxicological  profiles  developed  under 
section  110  of  SARA  are  of  high 
scientific  and  technical  quaUty.  ATSDR 
and  EPA  have  taken  steps  to  ensure  that 
the  toxicological  profiles  themselves  are 
properly  peer  reviewed.  The  contractors 
responsible  for  the  preparation  of 
toxicological  profiles  will  assemble  a 
peer  review  panel  for  each  hazardous 
substance  which  is  the  subject  of  a 
toxicological  profile. 

Each  peer  review  panel  will  consist  of 
no  less  than  3  and  no  more  than  7 
experts  who  collectively  have 
knowledge  of  the  substance's  physical 
and  chemical  properties,  toxicokinetics, 
key  health  end  points  in  animals  and 
humans,  mechanisms  of  action,  hiunan 
exposure,  and  quantification  of  risk  to 
humans.  The  experts  will  have 
distinguished  themselves  through 
research,  publications,  and  peer 
recognition  as  being  highly  qualified  to 
serve  as  peer  reviewers  of  studies  and 
evaluations  of  the  substance  in  question. 
ATSDR  and  EPA  will  ensure  that  the 
chosen  experts  do  not  have  a  conflict  of 
interest  in  their  peer  review  of 
toxicological  profiles  of  specific 
substances. 

This  contractor-conducted  peer 
review,  plus  an  internal  review  by 
scientific  experts  within  ATSDR  and 
EPA,  will  be  conducted  before  the  first 
25  toxicological  profiles  are  made 
available  for  public  comment 


VII.  Solidtation  of  Public  Comments  and 
Other  Data 

A.  Comments  on  the  Process  in  General 

ATSDR  and  EPA  solicit  comments  on 
their  implementation  of  the  entire 
toxicological  profile  process  under 
section  110  of  SARA,  including  the 
preparation  of  the  priority  lists  of 
hazardous  substances,  the  quidelines  for 
preparing  the  profiles,  and  the  content, 
format,  and  scope  of  the  profiles.  (For 
details  on  the  methodology  for  preparing 
the  priority  lists  of  hazardous 
substances,  see  the  joint  notice 
published  elsewhere  in  today's  issue  of 
the  Federal  Register. 

Unfortunately,  the  agencies  will  not 
be  able  to  make  use  of  public  comments 
in  preparing  the  initial  priority  list  of  100 
substances  and  the  first  25  toxicological 
profiles  of  substances  on  that  list, 
because  the  time-constraints  of  SARA 
section  110  require  ATSDR  and  EPA  to 
take  extraordinary  steps  to  expedite 
policy  development  and  preparation  of 
the  first  list  and  profiles.  However, 
public  comments  on  the  process  will  be 
used  to  revise  the  process,  if  necessary, 
prior  to  the  preparation  of  subsequent 
lists  and  profiles.  All  public  comments 
will  be  available  for  review  in  the  public 
file  for  this  notice. 

B.  Comments  on  the  First  25  Profiles 

The  Federal  Register  notice 
announcing  the  availability  of  the  first 
25  toxicological  profiles  (scheduled  to  be 
published  no  later  than  October  17, 
1987)  will  solicit  public  comments  on 
those  profiles,  and  is  expected  to 
establish  a  90-day  comment  period  to 
ensure  that  there  will  be  adequate  time 
for  the  public  to  review  and  comment  on 
the  initial  toxicological  profiles. 

VIII.  Administrative  Record 

Although  both  ATSDR  and  EPA  are 
issuing  this  notice,  the  agencies  are 
establishing  a  single  administrative 
record  for  the  notice.  ATSDR  has 
established  the  pubhc  record  of 
materials  pertaining  to  this  notice 
(docket  control  number  ATSDR-1).  The 
record  is  available  for  public  inspection 
from  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays,  at  the 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  28  South, 
Room  1103,  4770  Buford  Highway,  NE.. 
Chamblee,  GA.  The  record  includes 
support  documents  for  the  toxicological 
profile  process. 

For  the  Agency  for  Toxic  Substances  and 
Diease  Registry: 
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Dated:  April  10, 1987. 
Jamea  O.  Mason. 

Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry. 

For  the  Environmental  Protection  Agency: 
Dated:  April  14, 1987. 
Lee  M.  Thomas. 

Administrator,  Environmental  Protection 
Agency. 

APPENDIX— TOXICOLOGICAL 
PROHLES  OUTLINE 

L  Introductioii 

A.  Purpose.  A  description  of  the 
purpose/intent  for  this  profile  as 
outlined  in  SARA. 

B.  Objectives.  Contains  a  brief 
discussion  of  the  objectives  for  this 
profile,  including  the  intended  audience, 
as  outlined  in  SARA. 

C.  Responsible  parties /agencies. 

II.  Health  Effects  Statement 

This  section  of  the  profile,  if  removed 
from  the  rest  of  the  document,  should 
still  be  capable  of  conveying  to  the 
general  lay  public  the  substantive  public 
health  concerns  associated  with  this 
substance.  This  section  should  be  a 
health  effects  summary,  written  in 
layman's  terms,  to  address  issues  such 
as: 

A.  Whether  the  substance  is  naturally 
occurring,  synthetic  only,  or  both. 

B.  How  it  is  commonly  used  and 
where  it  is  commonly  encountered. 

C.  What  its  toxicity  and  hazards  are 
(signs  and  general  symptoms;  acute, 
chronic,  carcinogenidty,  birth  defects, 
etc.). 

D.  The  potential  for  exposure  via 
water,  air,  foodstuffs,  commercial 
products,  etc. 

E.  General  statement  on  persistence  in 
the  environment. 

F.  Whether  the  substance  is  essential 
to  human  health;  i.e.,  an  essential 
nutrient. 

G.  A  discussion  of  the  relative  benefit 
to  society  versus  the  risk. 

H.  A  discussion  or  explanation  of 
certain  areas  that  may  affect  the 
layman's  interpretation  of  the  risk 
imposed  by  that  particular  substance. 
For  example,  vinyl  chloride  in  its  pure 
gaseous  or  liquid  form  is  an  extremely 
toxic  (acute  and  chronic)  and 
carcinogenic  agent.  However,  it  is  most 
commonly  encountered  in  polymeric 
form  in  plastics  and,  as  such,  is 
relatively  inert  and  therefore  harmless. 
A  brief  explanation  of  such  would  be 
appropriate  here  to  avoid  any 
misconception  by  the  general  public 
regarding  risk  through  the  use  of  vinyl 
chloride-containing  plastics. 

I.  General  discussion.  This  subsection 
should  serve  as  a  fairly  complete  and 


concise  statement  of  the  general  health 
risks  associated  with  the  subject 
hazardous  substance. 

III.  Chemical  Identity 

A.  Structure 

1.  CAS  Registry  number. 

2.  Molecular  formula. 

3.  Chemical  structure. 

4.  Chemical  name  (using  current 
Collective  Index). 

5.  Synonyms. 

6.  Trade  names:  To  include  names  and 
makeup  of  commercial  preparations 
utilizing  this  particular  substance. 

B.  Analytical  Methods 

Should  include  an  up-to-date  hsting  of 
analytical  methods  (with  detection 
limits  and  degree  of  accuracy)  available 
for  analysis  in  the  following: 

1.  Environmental  media. 

a.  Air. 

b.  Water. 

c.  Soil. 

d.  Food/food  products. 

2.  Biomedical  samples. 

a.  Fluids/exudates: 

i.  Blood/serum/plasma. 

ii.  Urine. 

iii.  Saliva. 

iv.  Seminal  fluid. 

V.  Sebaceous  fluid. 

vi.  Cerebrospinal  fluid  (CSF)- 

b.  Tissues: 
i.  Adipose, 
ii.  Muscle. 

iii.  Hair,  nails,  skin. 

iv.  Other  biopsy  material  as  available. 

C.  General  Discussion 

rv.  Environmental  Fate  and  Human 
Exposure  Potential 

A.  Environmental  Background  Levels 

1.  Water. 

2.  Air. 

3.  Soil. 

4.  Foodstuffs. 

5.  Other  products. 

B.  Release  to  Environment 

1.  Point  source. 

2.  Non-point  source. 

C.  Environmental  Fate 

1.  Transport  and  partitioning. 

a.  Within  media. 

b.  Between  media. 

2.  Transformation  and  degradation. 

a.  Chemical  degradation  (or 
transformation). 

b.  Biodegradation  (or 
biotransformation). 

c.  Bioaccumulation/bioconcentration. 

D.  Human  Exposure 

1.  Normal  background  exposure. 


2.  Media-specific  exposure  (certain 
foodstuffs,  water  in  certain  areas,  etc.). 

3.  Special  risk  populations. 

4.  Occupational  exposures. 

E.  General  Discussion 

V.  Toxicokinetics/Phannacokinetics 

A.  Absorption 

Various  exposure  routes;  inlialation, 
oral,  dermal. 

1.  Animal  studies. 

2.  Human. 

B.  Distribution 

Identifies  specific  storage  sites  and 
depots. 

1.  Animal  studies. 

2.  Human. 

C.  Metabolism 

Identifies  biotransformation 
pathways,  metabolic  products. 

1.  Animal  studies. 

2.  Human. 

D.  Excretion 

Identifies  routes,  time,  products. 

1.  Animal  studies. 

2.  Human. 

E.  General  Discussion 

VI.  Toxicity 

A.  In  Vitro  Toxicity 

1.  Enzyme  systems  (e.g.,  AChEI, 
MAOI). 

2.  Biochemical  alterations  (e.g.,  free 
radical  formation). 

3.  Cellular  system  (e.g..  monolayer  cell 
culture  systems). 

4.  Toxicity  of  metabolic  products. 

5.  Proposed  mechanism(8]  of  toxicity. 

B.  Animal  Toxicity 

The  following  subsections  should  all 
include  a  listing  and  discussion  of  the 
various  toxic  effects  produced,  the 
relative  potency  (dose-effect),  the  target 
organs/systems,  and  the  mechanism(s) 
of  action,  if  known. 

1.  Acute  toxicity. 

2.  Subacute/subchronic  toxicity. 

3.  Chronic  toxicity. 

4.  Mutagenicity. 

5.  Reproductive  and  developmental 
toxicity. 

6.  Carcinogenicity. 

7.  Toxicity  of  metabolic 
(biotransformation)  products. 

8.  Mechanism(8)  of  toxicity. 

C.  Human  Toxicity 

1.  Case  reports. 

a.  Synopsis  of  findix^s. 

b.  Synopsis  of  conchisions. 

2.  Epidemiological  studies, 
a.  Acute  toxicity. 
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b.  Subacute/subchronic  toxicity. 

c.  Chronic  toxicity. 

d.  Reproductive  and  developmental 
toxicity. 

e.  Carcinogenicity. 

f.  Toxicity  of  metabolic 
(biotransformation)  products. 

g.  Mechanism(s)  of  toxicity. 

3.  Experimental  exposure  studies. 

a.  Acute  toxicity. 

b.  Subacute/subchronic  toxicity. 

c.  Chronic  toxicity. 

d.  Reproductive  and  developmental 
toxicity. 

e.  Carcinogenicity. 

f.  Toxicity  of  metabolic 
(biotransformation)  products. 

g.  Mechani8m(s)  of  toxicity. 

D.  General  Discussion 

1.  Potential  for  human  toxicity. 

2.  Comparison  of  long-term,  low  level 
exposure  to  short-term,  high  level 
exposure. 

3.  What  is  the  relevance  of  these 
findings  to  the  potential  for  human 
toxicity? 

VII.  Levels  of  Significant  Human 
Exposure 

Specific  guidance  for  this  section  will 
be  provided  in  a  follow-up  report. 

A.  Conclusions  Regarding  Levels  of 
Significant  Human  Exposure. 

1.  Acute  health  effects. 

2.  Subacute/subchronic  health  effects. 

3.  Chronic  health  effects. 

B.  General  Discussion 

VIII.  Adequacy  of  Available  Information 

Specific  guidance  for  this  section  to  be 
provided  in  a  follow-up  report. 


A.  Conclusions  Regarding  Adequacy/ 
inadequacy  of  Existing  Information 

B-  Discussions  Regarding  Information 
Currently  Under  Development 

C  General  Discussion 

IX.  Physical  Chemical  Information 

A.  Physical/Chemical  Properties 

1.  Molecular  weight. 

2.  Color. 

3.  Physical  state. 

4.  Odor/odor  threshold. 

5.  Melting/boiling  points. 

6.  Autoignition  temperature. 

7.  Solubility;  water,  organic  solvents. 

8.  Density;  vapor  density. 

9.  Specific  gravity. 

10.  Partition  coefficient(8). 

11.  Vapor  pressure. 

12.  Henry's  Law  constant. 

13.  Refractive  index. 

14.  Flashpoint. 

15.  Flammable  limits. 

B.  General  Discussion 

X.  Manufacture,  Importation,  and  Use 

A.  Production 

1.  Process. 

2.  Volume. 

3.  Sites  of  production. 

4.  Disposal. 

B.  Importation 

C.  Uses 

D.  General  Discussion 

KI.  Regulatory  and  Advisory  Status 

A.  Regulatory  (Enforceable)  Standards 

1.  Defmition. 

2.  Purpose  and  use. 

3.  Regulatory  (promulgating]  agency. 

4.  Definitive  levels/quantity,  units, 
media. 

B.  Advisory  (Non-Enforceable) 
Guidance  X^ 

1.  Definition. 


2.  Purpose  and  use. 

3.  Advising  agency. 

4.  Definitive  levels/quantity,  units, 
media. 

C.  General  Discussion 

XU.  Summary  and  Recommendations 

Provides  a  summary  review  and 
discussion  of  all  the  preceding  "General 
discussion"  subsections. 

A.  Synopsis 

Of  relevant  in  vitro,  animal,  and 
human  research  findings. 

1.  Includes  a  review  of  homologous, 
inter-species  toxic  mechanisms. 

2.  Includes  an  assessment  of  the 
potential  for  adverse  human  health 
effects  based  on  in  vitro  and/or  non- 
human  in  vivo  toxicity  evaluations. 

B.  Assessment 

Of  potential  exposure  scenarios. 

C.  Recommendations 

For  future  research,  as  deemed 
appropriate  and  necessary.  Note: 
Specific  guidance  for  developing  this 
subsection  will  be  provided  in  a  follow- 
up  report. 

XIII.  Appendices  to  Toxicological 
Prorjes 

A.  Data  Bases  Reviewed 

B.  Unpublished  Documents  Cited 

C.  Peer  Review  Process 

1.  A  description  of  the  peer  review 
procedures  followed. 

2.  Identification  of  peer  review 
members  (and  their  affiliation). 

3.  A  listing  of  those  peer  review 
comments  not  incorporated  into  the 
profile,  with  a  brief  explanation  of  the 
rationale  for  their  exclusion. 

D.  Reference  Section 

(FR  Doc.  87-8754  Filed  4-1&-87;  8:45  amj 
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40  CFR  Part  141 

Water  Pollution  Control;  National  Primary 
Drinldng  Water  Regulations— Volatile 
Synthetic  Organic  Chemicals;  Para- 
Dichlorobenzene;  Proposed  Rule 
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AGENi.,  * 


PROTECTION 


40  CFR  Parts  141  and  142 

^•iH-FRL-313e-4) 

'■i^ate^'  ^oiiution  Control;  National 
Prima'  /  Drinking  Water  Regulations— 
V  o  I  a  t  i  I  '•  s  V  n  thetic  Organic  Ctwmlcals; 

f '  a  f  a  •  D  t  c  h  f  o  f  o  t>enisn« 

AGENC ':  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  action  is  proposed  under 
the  Safe  Drinking  Water  Act  (SDWA). 
as  amended  on  lune  19, 1986  [Pub.  L  99- 
339, 100  Stat  642  (1986)].  The 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  amend  the  Maximum 
Contaminant  Level  Goal  (MCLG)  and 
reproposing  the  Maximum  Contaminant 
Level  (MCL)  for  peira-dichlorobenzene 
(p-dichlorobenzene)  in  drinking  water. 
Based  on  new  data,  the  Agency  is 
proposing  to  regulate  p-dichlorobenzene 
as  a  probable  human  carcinogen  and 
that  the  MCLG  should  be  amended  to 
zero  and  the  MCL  should  be  0.005  mg/L 
However,  the  Agency  is  also  requesting 
conunent  on  the  evidence  used  to 
reclassify  this  substance.  If  after 
considering  public  conunent  on  this 
proposal  the  Agency  determines  that  p- 
dichlorobenzene  is  a  Group  C  compound 
(limited  evidence  of  carcinogenicity), 
then  the  MCLG  and  MCL  will  be  set  at 
0.075  mg/1. 

An  MCLG  is  a  non-enforceable  health 
goal  which  must  be  set  at  the  level 
which  will  result  in  no  known  or 
anticipated  adverse  health  effect  with 
an  adequate  margin  of  safety.  An  MCL 
is  an  enforceable  standard  for  a 
substance  in  drinking  water  which  must 
be  set  as  close  to  the  MCLG  as  is 
feasible  with  the  use  of  the  best 
technology,  treatment  techniques,  and 
other  means  which  are  available  (taking 
cost  into  consideration). 

On  November  13, 1985.  EPA 
promulgated  a  Recommended  Maximum 
Contaminant  Level  (RMCL),  now  called 
"MCLG"  under  the  terminology  of  the 
1986  SDWA  Amendments,  for  p- 
dichlorobenzene  of  0.75  mg/1  and 
proposed  an  MCL  of  0.75  mg/1  (50  FR 
46880  and  50  FR  46902.  November  13, 
1985).  This  notice  proposes  to  amend  the 
MCLG  and  the  MCL  based  upon  new 
health  effects  data  for  p- 
dichlorobenzene  which  have  recently 
become  available  and  which  indicate 
that  there  is  sufficient  evidence  to 
support  the  conclusion  that  the 
compound  is  a  probable  human 
carcinogen.  EPA  will  publish  the  MCLG 
and  promulgate  the  MCL  for  p- 


(fichlorobenzene  when  it  promulgates 
the  MCLs  for  the  other  volatile  organic 
chemicals  (VOCs),  which  were  also 
proposed  on  November  13, 1985. 
In  this  notice,  the  Agency  also 
requests  public  comment  on  the 
proposed  provision  that,  in  some 
instances,  primacy  agents  may  require 
point-of-use  (POU)  devices  or  bottled 
water  as  a  condition  for  receiving 
variance  or  exemption  from  the 
NPDWRs  for  VOCs.  Public  comment  is 
also  solicited  on  the  proposed 
conditions  of  use  for  POU  devices  and 
bottled  water. 

DATES:  Written  comments  should  be 
submitted  on  or  before  May  18, 1987. 

A  public  hearing  has  been  scheduled 
for  May  4, 1987,  &om  9:00  a.m.  to  12:00 
p.m. 

ADDRESSES:  Send  written  comments  on 
this  proposed  rule  to  p-DCB  Comment 
Clerk,  Criteria  and  Standards  Division, 
Office  of  Drinking  Water  (WH-550), 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460.  A 
copy  of  the  comments  and  supporting 
documents  will  be  available  for  review 
during  normal  business  hours  at  EPA, 
Room  2904  (rear),  401  M  Street  SW.. 
Washington,  DC  20460.  Supporting 
documents  cited  in  this  notice  will  be 
available  for  inspection  at  the  Drinking 
Water  Supply  Branches  In  EPA's 
Regional  Offices.  (Listed  under 
Supplementary  Information.) 

The  public  hearing  will  be  held  in 
Washington,  DC— EPA  (North 
Conference  Center.  Room  #3). 
Waterside  Mall,  401  M  St.  SW. 
Washington,  DC  20460. 

POR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Cotruvo,  Ph.D..  Director, 
Criteria  and  Standards  Division.  Office 
of  Drinking  Water  (WH-550), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460, 
telephone  (202)  382-7575. 

For  information  on  the  hearing 
contact:  Teresa  Malone,  EPA  (WH- 
550D),  401  M  St.  SW..  Washington,  DC 
20460.  Phone:  202/382-7575. 

SUPPLEMENTARY  INFORMATION: 

EPA  Regional  Offices: 

L  JFK  Federal  Bldg.,  Room  2203,  Boston, 

MA  02203,  Phone:  (617)  223-6486, 

Jerome  Healy 
n.  26  Federal  Plaza.  Rm.  824,  New  Yoiic. 

NY  10278,  Phone:  (212)  264-1800, 

Walter  Andrews 
ni.  841  Chestnut  Street,  Philadelphia,  PA 

19107,  Phone:  (215)  597-9873,  John 

Capacasa 
rv.  345  Courtland  St.,  NE,  Atlanta,  GA 

30365,  Phone:  (404)  881-3781,  Robert 

Jourdan 


V.  230  S.  Dearborn  St.,  Chicago.  IL  60604. 
Phone:  (312)  886-3781,  Joseph 
Harrison 

VI.  laoi  Elm  Street  Dallas,  TX  75270, 
Phone:  (214)  767-2620,  James  Graham 

VII.  726  Minnesota  Ave.,  Kansas  City, 
KS  66101,  Phone:  (913)  236-2815, 
Gerald  R.  Foree 

VIII.  999  18th  St.,  Suite  500,  Denver,  CO 
80202-2413,  Phone:  (303)  293-1413. 
Marc  Alston 

IX.  215  Fremont  Street  San  Francisco. 
CA  94105,  Phone:  (415)  974-8076, 
William  Thurston 

X.  1200  Sixth  Avenue,  Seattle,  WA 
98101,  Phone:  (206)  399-4092,  Richard 
Thiel 
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L  Statutory  Requirements  and 
Regulatory  Background 

The  Safe  Drinking  Water  Act,  as 
amended  in  1986  (Pub.  L  No.  99-339. 100 
Stat.  642)  ("SDWA"  or  "the  Act") 
requires  EPA  to  establish  maximum 
contaminant  level  goals  (MCLGs)  for 
contaminants  which  in  the  judgment  of 
the  Administrator  may  have  any 
adverse  effect  on  the  health  of  persons 
and  which  are  known  or  anticipated  to 
occur  in  public  water  systems.  Section 
1412(b)(3)(A).  MCLGs  are  to  be  set  at  a 
level  at  which,  in  the  Administrator's 
judgment  "no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  allow  an  adequate 
margin  of  safety."  Section  1412(b)(4). 
MCLGs  are  nonenforceable  health  goals. 

An  MCLG  must  be  proposed  at  the 
same  time  EPA  proposes  a  national 
primary  drinking  water  regulation 
(NPDWR).  An  NPDWR  establishes 
either:  (a)  A  maximum  contaminant 
level  (MCL)  or  (b)  a  treatment  technique 
for  a  contaminant.  EPA  may  promulgate 
a  treatment  technique  only  if  it  is  not 
"economically  or  technologically 
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feasible"  to  ascertain  the  level  of  a 
contaminant  in  drinking  water.  MCLs 
must  be  set  as  close  to  the  MCLGs  as  is 
feasible.  Under  the  Act.  "feasible" 
means  "feasible  with  the  use  of  the  best 
technology,  treatment  techniques  and 
other  means,  which  the  Administrator 
finds,  after  examination  for  efficacy 
under  field  conditions  and  not  solely 
under  laboratory  conditions,  are 
available  (taking  cost  into 
consideration)."  Section  1412(b)(5].  Each 
national  primary  drinking  water 
regulation  which  establishes  an  MCL 
must  list  the  best  available  technology 
treatment  techniques,  and  other  means 
("BAT")  which  are  feasible  for  meeting 
the  MCL  Section  1412(b)(6]. 

Under  section  1415(a)(1)(A)  of  the 
SDWA,  a  State  which  has  primary 
enforcement  responsibility  for  public 
water  systems,  i.e.,  "primacy"  (or  EPA 
in  the  absence  of  State  primacy),  may 
grant  variances  from  a  national  primary 
drinking  water  regulation  to  systems 
which  cannot  meet  the  requirements  of  a 
NPDWR  because  of  the  characteristics 
of  the  raw  water  sources  that  are 
reasonably  available  to  those  systems. 
The  primacy  agent  may  grant  a  variance 
provided  that  a  system  has  applied  best 
available  technology  and  still  cannot 
achieve  the  MCL  and  an  unreasonable 
risk  to  health  does  not  exist.  Section 
1415  further  states  that: 

The  Administrator  shall  propose  and 
promulgate  his  finding  of  the  t>e8t  available 
technology,  treatment  techniques  or  other 
means  available  for  each  contaminant  for 
purposes  of  this  subsection  at  the  time  he 
proposes  and  promulgates  a  maximum 
contaminant  level  for  each  such  contaminant. 
The  Administrator's  finding  of  best  available 
technology,  treatment  techniques  or  other 
means  for  purposes  of  this  subsection  may 
vary  depending  on  the  number  of  persons 
served  by  the  system  or  for  other  physical 
conditions  related  to  engineering  feasibility 
and  costs  of  compliance  with  maximum 
contaminant  levels  as  considered  appropriate 
by  the  Administrator. 

Section  1414(c)  requires  each  owner  or 
operator  of  a  public  water  system  to 
give  notice  to  persons  served  of  (1)  any 
failure  to  comply  with  a  maximum 
contaminant  level,  treatment  technique, 
or  testing  procedure  required  by  a 
NPDWR,  or  (2)  failure  to  comply  with 
any  monitoring  required  pursuant  to 
Section  1445  of  the  Act. 

The  SDWA  requires  regulation  of  83 
contaminants  by  June  19, 1989. 
p-Dichlorobenzene  is  one  of  these 
contaminants  which  is  to  be  regulated. 


II.  MCLG  for  p-Dichlorobenxene — 
Background 

A.  Occurrence 

In  1982,  EPA  conducted  a  Ground 
Water  Supply  Survey  (GWSS)  which 
sampled  approximately  1000  drinking 
water  supphes  which  use  ground  water 
as  a  source.  Five  hundred  ground  water 
supplies  were  selected  at  random  and 
500  were  selected  by  States  as  having 
high  potential  for  contamination  by 
organic  chemicals.  p-Dichlorobenzene 
was  detected  in  5  supplies  out  of  466 
from  the  random  sample  (maximum 
concentration:  0.0013  mg/1)  and  4 
supplies  out  of  479  from  the  nonrandom 
sample  (maximum  concentration:  0.0009 
mg/1).  Results  were  not  available  from 
the  remaining  55  samples. 
p-Dichorobenzene  has  been  detected  in 
other  national  and  State  surveys  at 
levels  mostly  less  than  0.001  mg/1,  but  a 
few  values  ranged  up  to  0.009  mg/1. 

B.  Health  Effects 

In  its  November  13, 1985  Federal 
Register  notice,  which  promulgated 
MCLGs  for  certain  volatile  orgcmic 
compounds.  EPA  classified  these 
compounds  according  to  the  strength  of 
evidence  of  carcinogenicity  based  on 
EPA's  proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (49  FR 
46294).  These  guidelines,  whidi  have 
since  been  promulgated  as  at  51  FR 
33992,  September  24, 1986,  specify  five 
classifications: 

Group  A — ^Human  carcinogen  (sufficient 
evidence  from  epidemiological 
studies] 

Group  B — Probable  htunan  carcinogen 
Group  Bl — ^At  least  limited  evidence 

of  carcinogenicity  in  humans 
Group  B2 — ^Usually  a  combination  of 
sufficient  evidence  in  animals  and 
inadequate  data  in  hiunans 

Group  C — Possible  human  carcinogen 
(limited  evidence  of  carcinogenicity 
in  the  absence  of  human  data) 

Group  D — Not  classified  (inadequate 
animal  evidence  of  carcinogenicity) 

Group  E — No  evidence  of 

carcinogenicity  for  humans  (no 
evidence  of  carcinogenicity  in  at 
least  two  adequate  animal  tests  in 
different  species  or  in  both 
epidemiological  and  animal  studies) 

From  these  classifications,  three 
categories  have  been  established  for 
setting  drinking  water  standards  for 
substances,  as  described  in  the 
November  1985  Federal  Register  notice: 

•  Category  I — Known  or  probable 
human  carcinogens:  good  evidence  of 
carcinogenicity  (Group  A  or  Group  B 
above).  MCLGs  are  set  at  zero. 


•  Category  II — ^Equivocal  evidence  of 
carcinogenicity  (Group  C  above). 
MCLGs  are  set  based  upon  non- 
carcinogenic  endpoints;  the  Reference 
Dose  (RfD)  (equivalent  to  the 
Acceptable  Daily  Intake  (ADI))  with  an 
additional  uncertainty  factor  or,  if 
acceptable  non-carcinogenic  data  are 
not  available,  an  upperbound  lifetime 
risk  calculation  in  the  range  of  10~*  to 
10-«. 

•  Category  HI — Inadequate  or  no 
evidence  of  carcinogenicity  in  animals 
(Group  D  or  E  above).  MCLGs  are  set 
based  upon  chronic  toxicity  using  the 
RfD. 

EPA  promulgated  the  MCLG  for  p- 
dicholorobenzene  at  0.75  mg/1  (50  FR 
6880,  November  13. 1985).  This  MCLG. 
which  was  not  challenged,  was  based 
upon  the  compound's  classification  in 
Group  D  and  Category  III  (inadequate 
evidence  of  carcinogenicity  to  humans). 
The  MCLG  was  based  on  chronic 
toxicity  data  from  several  negative 
carcinogenicity  studies  in  rats  and  mice, 
including  one  chronic  inhalation  study 
and  several  subchronic  inhalation  and 
gavage  studies.  The  compound  had  been 
shown  to  induce  mitotic  division  in 
higher  plants,  but  was  negative  for 
mutagenicity  in  bacterial  assays  and  in 
studies  on  experimental  animals  (the 
dominant  lethal  study  was  in  mice  and 
the  cytogenic  study  was  in  rat  bone 
marrow  cells).  The  November  1985 
notice  provides  additional  discussion  of 
the  basis  for  the  MCLG  for  p- 
dichlorobenzene  (50  FR  46880). 

A  suggested  reference  dose  (RfD)  of 
3.75  mg/1  for  paradichlorobenzene 
considering  adverse  health  effects  other 
than  carcinogenic  potential  was 
calculated.  This  value  was  based  upon 
the  rat  subchronic  gavage  study  (see 
EPA  d.  Battelle,  1980  b.)  which  served  as 
the  dose  range-finding  study  for  the  NTP 
bioassay.  The  RfD  was  based  upon  a 
NOAEL  of  150  mg/kg/day.  A  total 
uncertainty  factor  of  1000  was  used  (100 
and  10)  to  account  for  interspecies 
extrapolation  and  use  of  data  from  an 
exposure  duration  significantly  less  than 
lifetime.  The  MCLG  was  based  upon  the 
RfD  of  3.75  mg/1  and  20%  drinking  water 
contribution. 

in.  MCLG  for  p-Dichlorobenzeoe — 
Proposed  Amendment 

EPA  is  proposing  to  amend  the  MCLG 
for  p-dichlorobenzene  to  zero.  As  an 
alternative,  EPA  is  proposing  to  amend 
the  MCLG  to  0.075  mg/1  if,  after  public 
conmient  EPA  determines  that  the 
weight  of  evidence  indicates  a 
reclassification  of  p-dichlorot>enzene  as 
a  Group  C  substance. 
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EPA  has  reviewed  two  chronic 
toxicity  and  carcinogenicity  studies, 
several  subchronic  toxicity  studies  and 
a  variety  of  mutagenicity  studies  in  its 
assessment  of  the  carcinogenic  potential 
of  p-dichlorobenzene.  These  studies  are 
described  more  fully  below  and  also  in 
the  criteria  document  (EPAd].  (See 
Section  X,  References  and  Request  for 
Public  Comment.) 

A  draft  report  of  the  recently 
completed  National  Toxicology  Program 
(NTP)  bioassay  on  p-dichlorobenzene 
(NTP,  Toxicology  and  Carcinogenesis 
Studies  of  1,4-Dichlorobenzene  in  F344/ 
N  Rats  and  BsCsFi  Mice.  1986),  in  which 
p-dichlorobenzene  was  administered  by 
gavage  to  F344/N  rats  and  BsCjFi  mice, 
indicated  positive  results  (EPAf). 
Specifically,  the  bioassay  demonstrated 
treatment-related  increases  in  the 
incidence  of  renal  tubular  cell 
adenocarcinomas  in  male  rats  and  in  the 
incidences  of  hepatocellular  carcinomas 
and  hepatocelluar  adenomas  in  male 
and  female  mice.  Hepatoblastomas,  rare 
tumor  type  in  this  mouse  strain,  were 
also  found  in  male  mice.  This  report  has 
been  reviewed  by  the  NTP  Board  of 
Scientific  Counselors  (March  28, 1986) 
and  is  expected  to  be  issued  as  a  final 
report  in  the  near  future.  EPA  believes 
that  this  report  has  been  sufficiently 
well-reviewed  for  consideration  as  part 
of  the  overall  evidence  on  p- 
dichlorobenzene.  If  the  conclusions  of 
the  final  report  differ  from  the  draft 
report  EPA  will  reconsider  this  proposal 
to  amend  the  MCLG. 

The  other  available  long-term  (76 
weeks  exposure,  38  weeks  further 
observation)  carcinogenicity  study 
revealed  no  treatment-related  increase 
in  tumor  incidence  or  tumor  type.  This 
study  (Riley  et  aL  1980)  exposed 
Alderley  Paric  rats  to  inhalation 
concentration  of  75  and  500  ppm.  At  the 
higher  level  observable  effects  were  an 
increase  in  organ  weights  (both  sexes) 
and  an  increase  in  urinary  protein  and 
coproporphyrin  output  (males). 

Several  subchronic  toxicity  studies 
with  para-dichlorobenzene  have  been 
reported.  The  length  of  these  studies 
were  as  follows:  13  weeks  in  rats  and 
mice  exposed  orally  (NTP,  1986),  192 
days  in  rats  and  367  days  or  less  in 
rabbits,  both  exposed  orally 
(Hollingworth  et  al.,  1956),  and  67 
months  or  less  in  rats,  rabbits,  and 
guinea  pigs  exposed  by  inhalation 
(Holhngworth  et  al.,  1956).  Oral  doses 
were  given  daily,  5  days/week,  and 
inhalation  exposures  were  7  hours  daily, 
5  days/week.  Toxic  signs  from 
treatment  were  evidence  in  each  of 
these  studies,  with  lesions  and  weight 


changes  of  tiver  and  kidney  prominent, 
but  treatment-related  carcinogenicity 
was  not  evident.  However,  exposures 
and  survival  were  too  short  in  these 
studies  for  an  adequate  assessment  of 
carcinogenicity. 

para-Dichlorobenzene  has  been 
reported  as  negative  for  mutagenicity  in 
several  strains  ol  Salmonella 
typhimurium  (Anderson  et  al.  1972; 
Anderson,  1976;  Simmon  et  al,  1979; 
Haworth  et  al.,  1983;  Shimizu  et.  al.. 
1983;  and  NTP,  1988)  and  an  Escherichia 
coll  wp  2  system.  para-Dichlorobenzene 
has  been  reported  to  increase  back 
mutation  frequency  in  the  fungus 
Aspergillus  nidulans  (Prasad  and 
Palmer,  1968;  Prasad,  1970)  and 
abnormal  mitotic  division  in  higher 
plants  (Sharma  and  Battacharya,  1956; 
Shtrma  and  Saricar.  1957;  Sruvastava, 
1996;  and.  Gupta,  1972).  para- 
Dichlorobenzene  did  not  increase 
forward  mutations  in  mouse  lymphoma 
cells  without  metabolic  activation,  and 
equivocal  results  were  obtained  with 
metabolic  activations  (NTP,  1986).  It  did 
not  induce  unscheduled  DNA  synthesis 
in  human  lymphocytes  in  vitro  (Perocco 
et.  al.,  1983),  sister-chromated  exchanges 
in  Chinese  hamster  ovary  cells  with  and 
without  metabolic  activation  (NTP. 
1986],  or  mitotic  aberration  in  rat  lung 
cell  cultures  (Guerin  et  al,  1971).  All 
available  animal  mutagenicity  studies 
have  been  negative. 

Cytogenetic  studies  with  rat  bone 
marrow  cells  and  a  dominant  lethal 
study  in  CO-1  mice  were  negative  in 
animals  treated  with  para- 
dichlorobenzene  (Anderson  and 
Richardson.  1976;  Anderson  and  Hodge, 
1976).  The  lower  exposure  level  of  75 
ppm  was  a  NOEL  (EPAc). 

Based  upon  the  results  of  the  above 
studies  and  specifically  the  conclusions 
of  the  NTP  report,  EPA  is  proposing  to 
amend  the  MCLG  based  upon 
reclassification  of  the  overall  evidence 
of  carcinogenicity  to  the  Group  B2 
Category  (probable  human  carcinogen 
generally  based  on  sufficient  evidence 
in  animals  and  adequate  evidence  in 
humans).  Sufficient  evidence  of 
carcinogenicity  from  animal  studies  is 
defined  as  "an  increased  evidence  of 
malignant  tumors  or  combined 
malignant  and  benign  tumors:  (a)  In 
miJtipIe  species  or  strains;  or  (b)  in 
multiple  experiments  (e.g.,  with  different 
routes  of  administration  or  using 
different  dose  levels);  or  (c)  to  an 
unusual  degree  with  regard  to  high 
incidence,  unusual  site  or  type  of  tumor, 
or  eariy  age  at  onset.  Additional 
evidence  may  be  provided  by  data  on 
dose-response  effects,  as  well  as 


information  from  short-term  tests  or  on 
chemical  structure"  (51  FR  33992,  33999). 
The  NTP  bioassay  showed  an  increase 
in  tumors  in  both  rats  and  mice,  which, 
together  with  the  previous  studies,  could 
be  sufficent  for  classification  in  Group 
B2,  based  upon  positive  evidence  in 
multiple  species. 

However,  consideration  of  the  overall 
weight  of  the  evidence  could  also 
suggest  the  alternative  view  that  p- 
dichlorobenzene  should  be  classified  in 
Group  C  with  respect  to  oral  exposure. 
Classifrcation  in  Group  C  is  generally 
based  od  limited  evidence  of  oncogenic 
potential  in  animal  studies  without 
accompanying  human  evidence.  Support 
for  placing  p-dichlorobenzene  in  Group 
C  derives  from: 

(a)  The  uncertainties  associated  with 
the  extrapolation  of  findings  from 
studies  in  which  the  agent  was 
administered  by  gavage  in  com  oil  to  the 
human  exposure  situation; 

(b)  The  concern  that  the  non- 
neoplastic histopathology  present  in 
both  the  rat  and  mouse  studies  might  be 
associated  with  the  neoplastic  process 
and  are  not  apt  to  be  seen  at  current 
human  exposures; 

(c)  An  alternative  interpretation  of  the 
Agency's  cancer  risk  assessment 
guidelines  which  would  diminish  the 
significance  of  the  finding  of  tumors  in 
the  mouse  liver  from  "sufficient"  to 
"limited"; 

(d)  A  concern  that  the  maximum 
tolerated  doses  (MTDs)  in  the  new  NTP 
study  may  have  been  exceeded  in  one  or 
more  dose  groups  which  would 
confound  the  observations;  and 

(e)  The  total  weight  of  evidence  from 
the  NTP  and  earlier  animal  studies 
coupled  with  the  short-term  test  results. 

The  BPA  is,  therefore,  requesting 
comments  on  the  total  weight  of 
evidence  from  the  results  of  all  of  the  p- 
dichlorobenzene  studies.  If  the  Agency 
determines  that  p-dichlorobenzene  is  a 
Group  C  substance  as  defined  in  the 
Agency's  carcinogenicity  classification 
guidelines,  then  the  proposed  MCLGs 
would  be  calculated  as  follows: 


Rfdx  drinking  water  contribution 
Additional  uncertainty  factor 

3.7Sing/Lxa20 


MCLG= 


MCXG= 


10 


MCLG =0.075  mg/L 

EPA  has  tentatively  calculated  excess 
cancer  risk  rates  for  p-dichlorobenzene 
in  a  "what  if  calculation  based  upon 
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the  liver  tumor  data  in  male  mice  from 
the  NTP  bioassay  (EPA  d).  These 
projections  used  in  the  linearized  multi- 
stage model  and  associate  a  drinking 
water  concentration  of  approximately  2 
ug/l  with  an  upperbound  excess 
lifetime  cancer  risk  of  10"*  at  the  95 
percent  confidence  interval  for 
p-dichlorobenzene.  These  are  draft 
calculations  and  may  be  revised  in  the 
future. 

As  discussed  above  and  in  the 
November  1985  Federal  Register  notice, 
EPA  considers  compounds  ranked  in 
Group  A,  Bl,  or  B2  to  be  known  or 
probable  human  carcinogens  (Category  I 
in  the  three-category  approach  for 
setting  MCLGs)  and  sets  the  MCLGs  for 
these  compounds  at  zero.  EPA  is 
proposing  that  the  MCLG  be  amended  to 
zero  based  upon  para-dichlorobenzene 
being  classiHed  in  Group  82.  Public 
comments  are  requested  on  this 
proposal  as  well  as  on  classifying  para- 
dichlorobenzene  in  Group  C.  If  Group  C 
is  determined  to  be  appropriate,  the 
MCLG  would  be  set  at  0.075  mg/1.  The 
fmal  determination  will  be  in  the  final 
rule. 

IV.  Reproposed  MCL  for 
p-  Dichlorobenzene 

As  described  above,  MCLs  are 
enforceable  standards  under  the  SDWA. 
EPA  is  to  set  each  MCL  as  close  to  the 
MCLG  as  feasible  with  the  use  of  the 
best  available  technology  (taking  cost 
into  consideration).  An  MCL  is  to  be 
established  if  it  is  economically  and 
technologically  feasible  to  ascertain  the 
concentration  of  the  contaminant  in 
public  water  systems;  otherwise,  EPA  is 
to  require  the  use  of  a  treatment 
technique. 

The  general  approach  to  setting  MCLs 
is  to  determine  the  feasibihty  of 
controlling  a  contaminant  using  various 
technologies  to  determine  which  are 
"best".  This  requires  an  evaluation  of: 
(1)  The  availability  and  performance  of 
various  technologies  for  removing  the 
contaminant;  (2)  the  costs  of  the 
application  of  each  technology;  and  (3] 
the  availability  and  cost  of  analytical 
methods.  Other  factors  that  may  be 
appropriate  for  examination  include 
total  costs  of  control  and  theoretical 
risks  associated  with  various  levels  of 
control. 

In  determining  whether  technologies 
are  economically  available  EPA 
considers  whether  they  are  reasonably 
affordable  by  regional  and  large 
metropolitan  public  water  systems.  This 
standard  was  established  when  the  Safe 
Drinking  Water  Act  was  enacted  in  1974 
[see  H.R.  Rep.  No.  93-1185.  p.  18  (1974)] 
and  reaffirmed  when  the  Act  was 
amended  (see  132  Cong.  Rec.  S6287 


(May  21, 1986)].  Technologies  are  also 
judged  to  be  "best"  based  on  the 
following  factors:  wide  applicability, 
removal  efficiency,  cost  effectiveness, 
high  degree  of  compatibility  with  other 
water  treatment  processes,  and  the 
ability  to  achieve  compliance  for  all 
water  in  a  public  water  system. 

In  its  November  1985  notice,  EPA 
proposed  an  MCL  equal  to  the  MCLG 
(i.e.,  0.75  mg/1)  for  p-dichlorobenzene 
because  the  level  was  achievable  by  the 
best  available  technology  and  the  level 
could  be  measured  within  specific  limits 
of  precision  and  accuracy. 

A.  Technologies 

In  the  November  1985  notice,  EPA 
proposed  packed  tower  aeration  (PTA) 
and  granular  activated  carbon  (GAC) 
adsorption  as  the  best  technologies 
generally  available  (BTGA)  for  removing 
p-dichlorobenzene  (and  the  other  VOCs) 
from  drinking  water.  In  today's  notice, 
EPA  is  proposing  these  same 
technologies  as  the  best  available 
technologies  (BAT),  the  standard  which 
replaced  BTGA  under  the  SDWA 
Amendments  (EPA  b). 

As  explained  above,  the  SDWA 
requires  that  each  national  primary 
drinking  water  regulation  specify  an 
MCL  which  is  as  close  to  the  MCLG  as 
is  feasible.  The  term  "feasible"  means 
feasible  with  the  use  of  the  best 
technology,  treatment  techniques,  and 
other  means  which  the  Administrator 
finds,  are  available.  These  technologies 
and  techniques  must  be  examined  for 
efficacy  under  field  conditions  and  not 
solely  under  laboratory  conditions,  and 
cost  must  be  considered.  Section 
1412(b)(5)  of  the  Act  specifically  states 
that  GAC  technology  is  feasible  for  the 
control  of  synthetic  organic  chemicals. 
In  addition,  any  technology,  treatment 
technique,  or  other  means  found  to  be 
the  "best  available"  for  the  control  of 
synthetic  organic  chemicals  must  be  at 
least  as  effective  in  controlling  synthetic 
organic  chemicals  as  GAC. 

The  1986  amendments  to  the  Act 
changed  the  requirement  that 
"feasibility"  in  setting  an  MCL  be  based 
on  best  technology  generally  available 
(BTGA),  considering  cost,  to  that  based 
on  best  available  technology  (BAT), 
considering  cost.  In  addition,  the 
technology  selected  must  be  tested  for 
efficacy  under  field  conditions,  not  just 
under  laboratory  conditions.  The 
legislative  history  explains  that  the  term 
"generally"  was  removed  to  assure  that 
MCLs  "reflect  the  full  extent  of  current 
technology  capability"  [See  Rep.  No.  99- 
56.  99th  Cong.,  1st  Sess.,  at  6  (1985)]. 
Read  together  with  the  legislative 
history,  EPA  has  concluded  that  "best 
available  technology"  represents  a 


uruauer  sianaara,  inan    dil..'\  , 
allowing  EPA  to  select  a  technology  that 
is  not  necessarily  in  widespread  use,  as 
long  as  it  has  been  field-tested  beyond 
the  laboratory.  (See  also  the  discussion 
of  best  available  technology  for 
variances,  below.) 

EPA  has  determined  that  PTA  and 
GAC  adsorption  meet  the  engineering 
criteria  for  BAT  and  are  "best"  for  the 
reasons  discussed  in  the  November  1985 
notice.  In  summary,  these  technologies 
are  commercially  available  and  have 
been  successfully  applied  or 
demonstrated  for  the  removal  of  other 
VOCs  from  ground  water  with  similar 
removal  efficiencies  in  many  plants  in 
the  U.S.  PTA  can  achieve  a  high  level 
(90-99  percent  or  more)  of  VOC  removal 
including  p-dichlorobenzene,  from 
ground  water  under  all  anticipated 
conditions  and  is  at  least  as  effective  for 
removal  of  VOCs  as  GAC.  GAC  can 
also  achieve  a  high  level  of  removal  (up 
to  99  percent)  for  p-dichlorobenzene  in 
ground  water.  GAC  has  been  applied  or 
demonstrated  for  a  number  of  VOCs, 
and  has  been  extensively  studied,  p- 
Dichlorobenzene  was  studied  by  WERL- 
ORD  and  was  found  to  be  very  similar 
to  the  other  VOCs  in  respect  to  GAC 
removal  efficiencies.  These  studies  are 
written  up  in  the  document, 
"Technologies  and  Costs  for  the 
Removal  of  Volatile  Organic  Chemicals 
from  Potable  Water  Supplies"  [See  EPA 
b,  'Technologies  and  Costs  for  Removal 
of  VOCs  from  Potable  Water  Supplies" 
(May  1985).]  The  Agency  has  not 
identified  a  more  effective  technology  to 
remove  p-dichlorobenzene  from  ground 
water. 

B.  Costs 

The  costs  for  removal  (1983  dollars)  of 
p-dichlorobenzene  have  been  estimated 
for  both  PTA  and  GAC;  costs  for  up  to 
99  percent  removal  (from  0.5  mg/1  to 
0.005  mg/1)  for  granular  activated 
carbon  range  from  7<-15</l,000  gallons 
for  large  to  medium  systems  and  are 
approximately  58C/l,000  gallons  for 
small  systems.  For  packed  tower 
aeration,  costs  are  approximately  5<- 
8(/l.000  gallons  for  large  to  medium 
systems  and  57t/l,000  gallons  for  small 
systems.  EPA  considers  these  costs  to 
be  reasonable  (EPA  c). 

C.  Analytical  Methods 

In  the  November  1985  notice,  the 
Agency  determined  that  three  analytical 
methods.  Methods  502.1.  503.1  and  524.1 
are  "economically  and  technologically 
feasible"  for  monitoring  compliance 
with  the  MCLs  for  VOCs  (including  p- 
dichlorobenzene).  In  this  notice,  the 
Agency  is  requesting  comment  on  the 
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economic  and  technical  feasibility  of 
two  capillary  column  analytical 
techniques  for  removal  of  VOCs 
(including  p-dichlorobenzene]  from 
drinking  water.  These  methods  are: 

(1)  Method  524.2.  "Volatile  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Capillary  Column  Gas  Chromatography/ 
Mass  Spectrometry" 

(2)  Method  502.2.  "Volatile  Organic 
Compounds  m  Water  by  Purge  and  Trap 
Gas  Chromatography  with 
Photoionization  and  Electrolytic 
Conductors  in  Series." 

The  Agency  has  estimated  method 
detection  limits  (MDLs).  the  minimum 
concentration  of  a  substance  that  can  be 
measured  and  reported  with  99  percent 
confidence  that  the  true  value  is  greater 
than  zero,  and  practical  quantitation 
levels  (PQLs),  the  lowest  level  reliably 
achievable  by  the  best  laboratories 
within  specified  limits  during  routine 
laboratory  operating  conditions.  The 
PQLs  are  based  on  a  general  rule  that  5 
to  10  times  the  MDL  is  a  range  of 
reliable  operation;  the  results  of  inter- 
laboratory  studies  are  used  to  confirm 
this  general  rule  when  available.  For  p- 
dichlorobenzene  (and  the  other  VOCs). 
EPA  determined  that  the  MDL  ranges 
from  0.0002  to  0.0005  mg/1.  (EPA  a) 

EPA  estimated  PQLs  for  the  VOCs 
based  on  their  MDLs.  The  PQL  is  a 
value  which  represents  a  practical  end 
routinely  achievable  reliable 
measurement.  EPA  proposed  setting 
PQLs  5  to  10  times  the  MDL  in  the 
November  1985  notice.  In  that  notice. 
EPA  reported  the  results  of  inter- 
laboratory  studies  confirming  this 
estimate  and  determined  PQLs  for  each 
substance.  The  PQLs  based  on  these 
laboratory  data  are  considered  a  "two- 
step  removed"  surrogate  for  laboratory 
performance  and  therefore  are 
considered  a  conservative  estimate  of 
laboratory  performance.  Limitations  in 
the  data  used  for  PQLs  include  the 
following:  1)  performance  evaluation 
samples  are  sent  to  the  laboratories  in 
which  a  Umited  number  of 
concentrations  are  analyzed  and  the 
samples  do  not  have  matrix 
interferences  as  actual  samples  could,  2) 
PQLs  are  set  based  on  EPA  and  State 
laboratory  data  which  are  considered  to 
be  representative  of  the  best 
laboratories,  (i.e.,  not  all  laboratories), 
and  3)  samples  are  analyzed  under 
controlled  testing  conditions  which  are 
not  representative  of  routine 
performance.  Thus,  the  PQLs  represent  a 
stringent  target  for  performance  for 
laboratories  to  achieve. 

The  inter-laboratory  data  available 
prior  to  the  November  1985  notice 
demonstrated  that  the  number  of 
laboratories  producing  less  accurate 


data  generally  increases  as  the 
concentration  decreases.  For  the  VOCs, 
the  data  suggested  that  0.005  mg/1  would 
be  achievable  by  most  laboratories 
within  ±40  percent  A  value  of  ±40 
percent  was  coosidered  appropriate 
based  upon  the  desire  to  set  the  smallest 
interval  on  precision  and  accuracy  (i.e., 
±  some  percentage)  that  could  be 
achieved  by  the  majority  of  the  best 
laboratories.  A  limit  of  ±20  percent 
would  have  been  more  desirable, 
resulting  in  a  higher  standard  of 
performance  but,  at  the  time  of  proposal 
of  the  MCLs  for  the  VOCs,  the  data 
showed  that  much  smaller  percentage  of 
laboratories  would  have  been  able  to 
achieve  that  level.  At  that  time,  a  PQL  of 
0.005  mg/1.  which  is  in  the  range  of  5  to 
10  times  the  MDL,  was  considered 
reasonable  for  the  VOCs. 

New  performance  evaluation  studies 
for  determining  the  PQLs  have  become 
available  for  VOCs  since  publicaton  of 
the  November  1985  notice.  On  May  27, 
1986,  EPA  published  these  data  in  the 
Federal  Reigiister  for  public  comment  (51 
FR 19076).  For  p-dichlorobenzene,  these 
data,  in  addition  to  data  previously 
published  in  the  November  1985  notice 
(p.  46907).  indicate  that  a  PQL  of  0.005 
mg/1  is  appropriate.  At  this 
concentration  level,  EPA  estimates  that 
approximately  three-fourths  of  the  best 
laboratories  can  provide  data  within 
±20  percent  of  the  true  value  under  the 
conditions  of  the  evaluation.  This  PQL  is 
in  the  range  of  5  to  10  times  the  MDL 
and  thus  confirms  the  general  rule 
discussed  above.  An  acceptance  range 
of  precision/accuracy  limit  of  ±20 
percent  was  used,  rather  than  ±40 
percent  as  was  used  in  the  November 
1985  proposal,  since  the  data  indicate 
that  there  has  been  some  improvement 
in  laboratory  performance. 

D.  Determination  of  the  MCL 

In  selecting  an  appropriate  MCL  for  p- 
dichlorobenzene,  EPA  considered  a 
range  of  pertinent  factors.  These  factors 
include  the  availability  and  performance 
of  treatment  technologies,  costs  of 
meeting  MCLs,  and  the  availability  and 
capability  of  analytical  methods;  EPA 
also  examined  health  risks  to  determine 
what  the  risk  would  be  at  various  levels. 
EPA  is  reproposing  the  MCL  for  p- 
dichlorobienzene  at  0.005  mg/1  based  on 
the  following  factors: 

•  BAT  (GAC  and  PTA)  can  remove  p- 
dichlorobenzene  down  to  0.005  mg/1  at 
low  incremental  costs.  These 
technologies  have  removal  efficiencies 
of  90-99  percent  and  are  already  being 
used  successful  in  groimd  water  by 
public  water  systems  in  the  U.S. 

•  The  costs  for  removal  (in  large  to 
medium  systems)  are  approximately  5< 


to  8</l,000  gallons  for  aeration  and  7t  to 
150/1,000  gallons  for  GAC 

•  Analytical  methods  are  available 
and  the  PQL  is  QMS  mg/1  with 
precision/accuracy  limits  of  ±20 
percent 

•  Total  compliance  costs  are  minimal 
since  p-dichlorobenzene  is  expected  to 
be  found  in  very  few  water  supplies  at 
levels  above  0.005  mg/1  and  it  is 
removed  by  the  same  technologies  that 
are  used  to  remove  other  volatile 
contaminants. 

•  The  draft  theoretical  upperbound 
lifetime  risk  using  the  conservative 
linear  nonthreshold  model  (upper  95 
percent  confidence  interval)  is  between 
10-»  and  10-«  at  0.005  mg/1. 

The  Agency  believes  that,  given  all 
these  factors,  0.005  mg/1  is  as  close  to 
the  MCLG  as  is  feasible,  as  required  by 
SecUon  1412  (b)(5)  of  the  Act.  However, 
if  the  Agency,  after  public  comment, 
classifies  p-dich]orobenzene  as  a  Group 
C  substance  and  sets  the  MCLG  at  0.075 
mg/1,  the  MCL  will  also  be  set  at  0.075 
mg/1.  Given  the  BAT  removal 
capabihties,  costs  and  performances  of 
the  available  analytical  methods,  it 
would  be  "feasible"  to  set  the  MCL  at 
the  same  level  at  the  MCLG. 

V.  Technology  and  Compliance  for 
Variances  and  Exemptions 

Section  1415(a)(1)(A)  of  the  Act  as 
amended  .  requires  EPA  to  promulgate 
its  determination  of  the  best  available 
technology  for  purposes  of  granting  a 
variance.  As  with  the  technology 
selected  as  the  basis  for  the  MCL. 
Congress  deleted  the  requirement  that 
this  technology  be  "generally"  available. 

In  the  November  1985  notice,  EPA 
proposed  that  packed  tower  aeration 
and  granular  activated  carbon  were  best 
technologies  generally  available  for  the 
VOCs  (including  p-dichlorobenzenene) 
under  Section  1415.  The  Agency  is 
proposing  that  packed  tower  aeration 
and  granular  activated  carbon  are  also 
BAT  under  Section  1415  for  p- 
dichlorobenze,  at  the  reproposed  MCL  of 
0.005  mg/L  These  technologies  are 
proposed  at  BAT  for  systems  of  all  sizes 
since  they  are  conunercially  available 
and  effective  in  ground  water  for  any 
size  system,  both  from  a  design  and  an 
operational  perspective.  EPA 
acknowledges  that  the  costs  may  be 
relatively  higher  for  small  systems  for 
VOCs  removal:  however,  EPA  feels  that 
the  costs  are  reasonable.  For  p- 
dichlorobenzene.  EPA  expects  that  no 
system  would  need  to  install  treatment 
to  meet  the  proposed  MCL  of  0.005  mg/1. 
EPA  will  reexamine  the  issue  of  costs 
for  small  systems  in  the  final  rule  for  p- 
dichlorobenzene  and  the  other  VOCs. 
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The  primacy  agent  may  grant  a 
variance  only  if  it  determines  that  the 
variance  will  not  result  in  an 
unreasonable  risk  to  health.  The  Agency 
will  provide  guidance  on  what 
constitutes  an  unreasonable  risk  to 
health  prior  to  the  effective  date  of  this 
regulation. 

Under  Section  1415{a)(lKA),  if  a 
primacy  agent  grants  a  variance,  it  must 
prescribe  a  schedule  for  compliance  and 
implementation  of  any  necessary  control 
measures  for  the  duration  of  the 
variance.  In  today's  notice,  the  Agency 
is  proposing  that  primary  agents  be 
allowed  to  require  point-of-use  (POU) 
devices  or  bottled  water  as  a  condition 
of  obtaining  a  variance  from  an  MCL  for 
any  VOC  as  follows.  The  conceptual 
process  would  be  as  follows: 

•  Public  water  systems  would  have  to 
apply  best  available  technology,  treatment 
techniques,  or  other  means  available  (BAT), 
to  reduce  the  level  of  VOCs  designated  under 
Section  1415,  i.e.,  packed  tower  aeration, 
granularactivated  carbon. 

•  If  the  MCL  could  not  be  achieved,  then 
the  primacy  agent  could  grant  a  variance 
provided  that  the  variance  would  not  result 
in  an  unreasonable  risk  to  health  (URTH). 
fEPA  will  specify  the  URTH  level  for  each 
regulated  contaminant,  including  VOCs). 

In  the  case  of  a  system  in  which  the  VOC 
level  exceeds  the  URTH  level,  the  primacy 
agent  will  be  required  to  impose  additional 
control  measures  in  the  interim  until  full 
compliance  is  reached.  The  primacy  agent 
must  determine  that  the  control  levels  will 
ensure  that  the  URTH  level  is  not  exceeded, 
before  it  can  grant  a  variance  from  the 
NPDWR.  EPA  is  proposing  to  allow  these 
measures  to  include  POU  devices  and  bottled 
water. 

Section  14ie(b)(l)(B}  of  the  Act  directs 
the  primacy  agent  to  prescribe  any 
necessary  control  measures  when  it 
grants  an  exemption.  The  primacy  agent 
must  find  that  there  will  be  no 
unreasonable  risk  to  health  if  it  grants 
the  exemption.  This  notice  proposes, 
just  as  for  variances,  that  POU  devices 
and  bottled  water  can  be  required  as 
conditions  for  obtaining  exemptions,  as 
described  in  the  last  bullet  above. 

EPA  feels  that  provision  of  central 
treatment  should  be  the  primary  means 
of  attaining  MCLs.  Although  the  long 
term  goal  for  these  systems  is  still  to 
meet  MCLs  with  centrally  treated  and 
distributed  water,  requiring  POU  or 
bottled  water  as  a  condition  of  receiving 
a  variance  or  an  exemption  would 
provide  an  interim  source  of  water  that 
meets  the  MCLs.  while  the  system 
brings  its  water  supply  into  compliance. 
This  is  especially  important  in  the  case 
of  exemptions  for  small  systems,  i.e., 
systems  with  less  than  500  connections, 
because  their  exemptions  may  be 


extended  for  one  or  more  two-year 
periods,  perhaps  indefinitely. 

EPA  is  proposing  the  following 
conditions  on  the  use  of  bottled  water 
for  variances  and  exemptions. 

(1)  A  monitoring  program  is  in  place  that 
provides  reasonable  assurances  that  bottled 
water  meets  all  MCI.S.  Specifically,  the  public 
water  system  must  monitor  a  representative 
sample  of  the  twttled  water  for  VOCs  the  first 
quarter  that  it  supplies  water  to  the  public 
and  annually  after  the  initially  sample.  The 
public  water  system  may  not  supply  bottled 
water  which  exceeds  any  of  the  EPA's  MCLs 
as  set  out  in  40  CFR  141  or  FDA's  quality 
measures  as  set  out  in  21  CFR  lOa.  Results  of 
the  monitoring  program  shall  be  provided  to 
the  primacy  agent,  annually. 

or. 
The  public  water  system  must  receive  from 
the  bottled  water  company  certification  that 
1)  the  water  is  from  an  "approved  source"  as 
defmed  in  21  CFR  129.5.  2)  all  bottled  water 
supplied  to  the  public  water  system  has  t>een 
monitored  as  required  in  21  CFR  129.80  and 
found  to  meet  all  of  the  MCLs  as  well  as  the 
FDA  quality  standards  set  out  in  21  CFR  lOa. 
The  public  water  system  shall  provide  the 
certification  to  the  primacy  agent  the  first 
quarter  that  It  supplies  bottled  water  and 
annually  thereafter. 

(2)  The  public  water  system  is  fully 
responsible  for  the  provision  of  sufficient 
quantities  of  bottled  water  to  every  person 
supplied  by  the  public  water  system,  via  a 
door-to-door  lx>ttled  water  delivered  system. 

EPA  believes  these  conditions  are  the 
minimum  necessary  to  assure  adequate 
drinking  water  quality  while  variances 
and  exemptions  from  NPDWRs  for 
VOCs  are  in  place.  For  the  same  reason, 
ElPA  is  proposing  to  impose  certain 
conditions  on  point-of-use  devices  that 
are  installed  as  a  condition  of  receiving 
a  variance  or  exemption.  These 
conditions  are  similar  to  those  proposed 
in  the  November  13, 1985  VOC  proposal 
as  40  CFR  141.69(aHn  See  50  FR  4e93a 
The  conditions  are  as  follows: 

(1)  It  is  the  responsibility  of  the  public 
water  system  to  operate  and  maintain 
the  point-of-use  treatment  system. 

(2)  The  utility  must  develop  a  plan 
and  obtain  primacy  agent  approval  for  a 
monitoring  scheme  before  point-of-use 
devices  are  installed  for  compliance. 
This  monitoring  scheme  must  provide 
health  protection  equivalent  to  a 
monitoring  scheme  for  central  water 
treatment. 

(3)  Effective  technology  must  be 
properly  applied  imder  a  plan  approved 
by  the  primacy  agent  and  the 
microbiological  safety  of  the  water  must 
be  maintained. 

(4)  The  primacy  agent  must  require 
adequate  certification  of  performance 
field  testing,  and  a  rigorous  engineering 
design  review  of  the  point-of-use 
devices  proposed. 


(5)  The  design  and  application  of  the 
proposed  point-of-use  devices  must 
consider  the  tendency  for  increase  in 
heterotrophic  bacteria  concentrations  in 
water  treated  with  activated  carbon.  It 
may  be  necessary  to  use  frequent 
backwashing.  post-contractor 
disinfection,  and  Heterotrophic  Plate 
Count  monitoring  to  ensure  that  the 
microbiological  safety  of  the  water  is 
not  compromised. 

(6)  All  consimiers  shall  be  protected. 
Every  building  connected  to  the  system 
must  have  the  point-of-use  device 
installed,  maintained,  and  adequately 
monitored.  The  primacy  agent  must  be 
assured  that  every  building  is  covered 
by  treatment  and  monitoring,  and  that 
the  rights  and  responsibilities  of  the 
utility  customer  convey  with  title  upon 
sale  of  property. 

EPA  recognizes  that  there  are  certain 
inconsistencies  in  the  codification  (i.e., 
the  ntmibering  scheme]  for  various 
regulatory  provisions  in  this  proposal, 
the  November  13, 1985,  VOC  proposal 
and  the  fluoride  regulation  promulgated 
on  April  2, 1986.  EPA  will  reconcile  the 
numbering  when  it  promulgates  the  final 
VOC  rule. 

VI.  Compliance  Monitoring 
Requirements 

EPA  proposed  compliance  monitoring 
requirements  for  the  VOCs  in  the 
November  1985  notice.  These  same 
compliance  monitoring  requirements 
would  apply  to  the  MCL  proposed 
today.  Consequently,  EPA  is  not 
reproposing  the  monitoring  requirements 
for  p-dichlorobenzene.  Compliance 
monitoring  requirements  for  p- 
dichlorobenzene  will  be  included  along 
with  the  final  VOC  rules  scheduled  for 
completion  later  in  1987. 

Vn.  Public  Notice  Requirements 

EPA  will  propose  to  amend  the 
current  public  notification  requirements 
in  order  to  incorporate  new  statutory 
requirements  imposed  by  the  1986 
Amendments  [Section  1414(c)J  this 
month.  According  to  the  proposal, 
notices  of  violation  of  the  MCL  for  a 
contaminant  as  well  as  certain  notices 
regarding  variances  and  exemptions, 
must  include  specified  language  on  the 
toxicological  effects  of  contaminant.  In 
that  notice,  EPA  will  propose  specific 
language  for  public  notices  for  violations 
of  the  p-dichlorobenzene  MCL 

VIII.  Economic  Impact  Assessment 

An  economic  impact  assessment  was 
prepared  as  background  for  the 
November  1985  notice  and  is  entitled 
"Economic  Impact  Analysis  of  Proposed 
Regulations  to  Control  Volatile 
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Synthetic  Organic  Chemicals  (VOCs)  in 
Drinking  Water."  The  repori  presented 
estimates  of  the  benefits  and  costs  of 
regulatory  alternatives  for  all  the  VOCs, 
including  p-dichlorobenzene. 

As  mentioned  earlier,  p- 
dichlorobenzene  has  been  detected  in 
both  ground  and  surface  drinking  water 
systems  in  a  small  number  of  cases  at 
levels  above  a  method  detection  level  of 
0.0005  mg/1.  Based  on  random  samples 
of  ground  and  surface  water  systems,  it 
is  estimated  that  200  to  800  ground  and 
30  to  40  surface  water  systems  have 
detectable  levels  of  p-dichlorobenzene. 
However,  the  data  indicate  that  p- 
dichlorobenzene  is  found  only  at  very 
low  concentrations;  no  surface  or 
ground  water  systems  are  expected  to 
have  the  chemical  present  in  their 
waters  consistently  at  levels  greater 
than  0.005  mg/1.  For  this  reason,  the 
reproposed  MCL  will  have  virtually  no 
economic  impact.  In  addition,  since  p- 
dichlorobenzene  is  detected  at  the  same 
time  that  other  volatile  organic 
contaminants  are  analyzed,  there  would 
be  no  incremental  cost  of  complying 
with  the  MCL  for  p-dichlorobenzene  in 
addition  to  the  MCLs  proposed  for  the 
other  volatile  organic  contaminants  (see 
the  November  1985  notice]. 

IX.  Other  Statutory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  proposed  action  does  not 
constitute  a  "major"  regulatory  action 
because  it  will  not  have  a  major 
financial  or  adverse  impact  on  the 
regulated  community.  However,  an 
Economic  Impact  Analysis  was 
prepared  during  the  regulation 
development  and  this  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  proposed  regulations  on  small 
entities.  If  there  is  a  significant  effect  on 
a  substantial  number  of  small  systems, 
means  should  be  sought  to  minimize  the 
effects. 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this 
proposed  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  The  Small  Business 
Administration  defines  a  small  water 
utility  as  one  which  serves  fewer  than 
50,000  people.  There  are  about  58,500 
systems  which  for  the  purposes  of  this 
analysis  are  considered  small  systems. 


Of  course,  this  analysis  under  the 
Regulatory  Flexibility  Act  is  to  portray 
the  regulated  community  against  other 
U.S.  entities.  In  this  regard,  most  public 
water  systems  are  considered  small.  Of 
the  58,500  small  systems,  none  are 
expected  to  have  consistent 
contamination  levels  greater  than  the 
proposed  MCL  This  proposal  would 
thus  impact  virtually  none  of  the  "small" 
systems. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  These  requirements 
are  not  effective  until  approved  by 
OMB. 

X.  References  and  Request  for  Public 
Conunent 

The  following  references  for  this 
rulemaking  are  included  in  the  Public 
Docket.  The  Public  Docket  is  available 
for  viewing  in  Washington,  DC,  at  the 
address  listed  at  the  beginning  of  this 
notice.  All  public  comments  received  on 
ttie  November  1985  proposal  are 
included  in  the  Docket. 
EPA  a  U.S.  Environmental  Protection 
Agency,  Criteria  and  Standards 
Division,  Analytical  Methods/ 
Monitoring  for  VOCs  in  Drinking 
Water.  (October,  1985) 
EPA  b  U.S.  Environmental  Protection 
Agency,  Criteria  and  Standards 
Division,  Technologies  and  Costs  for 
the  Removal  of  Volatile  Organic 
Chemicals  from  Potable  Water 
Supplies.  (May,  1985] 
EPA  c  U.S.  Environmental  Protection 
Agency,  Office  of  Program 
Development  and  Evaluation, 
Economic  Impact  Analysis  of 
Proposed  Regulations  to  Control 
Volatile  SynUietic  Organic  Chemicals 
in  Drinking  Water.  (October,  1985] 
EPA  d  U.S.  Environmental  Protection 
Agency,  Criteria  and  Standards 
Division,  Criteria  Document  for  ortho- 
Dichloro-benzene,  meta- 
Dichlorobenzene  and  para- 
Dichlorobenzene.  (February,  1987) 
EPA  f  National  Toxicology  Program. 
Toxicology  and  Carcinogenesis 
Studies  of  1,4-Dichlorobenzene  in  F344 
Rats  and  BsCtFi  Mice  (Gavage 
Studies],  draft  report,  1986. 
EPA  requests  public  comments  and 
relevant  information  on  all  aspects  of 
the  proposed  regulations.  In  particular. 
EPA  requests  comments  on  the 
following  items: 

•  Do  the  new  carcinogenicity  data 
prepared  by  NTP  modify  the  weight  of 


evidence  sufficiently  to  change  the 
classification  of  p-dichlorobenzene  h'om 
Group  D  to  a  Group  32  or  a  Group  C 
substance? 

•  At  what  level  should  the  MCL  be 
set?  Is  the  approach  to  setting  the  MCL 
appropriate? 

•  Are  GAC  and  packed  tower 
aeration  BAT  under  Section  1412? 

•  Should  BAT  (for  SecUon  1415 
variances]  vary  with  system  size  or 
water  source  (e.g..  ground  or  surface]  or 
other  factors  for  p-dichlorobenzene?  On 
what  basis? 

•  Are  point-of-use  devices  and 
bottled  water  appropriate  control 
measures  for  States  to  require  as  pari  of 
the  conditions  for  receipt  of  variances 
and  exemptions?  Are  the  conditions  of 
use  for  bottled  water  sufficient  to 
protect  public  health? 

List  of  Subjects 

40  CFR  Part  141 

Chemicals.  Intergovernmental 
relations.  Reporting  and  record-keeping 
requirements.  Water  supply. 

40  CFR  Part  142 

Administrative  practice  and 
procedure.  Chemicals,  Radiation 
protection.  Requirements, 
Intergovernmental  relations,  and  Water 
supply. 

Dated.  April  13, 1987. 
Lee  M.  Thomas, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  300g-l,  3O0g-3,  300g-«, 
300)-4-  and  300i-e- 

2.  In  §141.2,  paragraph  (x)  is  added  to 
read  as  foUows: 

S141J    Definitions 


(x)  "Best  available  technology"  or 
"BAT'  means  the  best  technology, 
treatment  techniques,  or  other  means 
which  the  Administrator  finds,  after 
examination  for  efficacy  under  field 
conditions  and  not  solely  under 
laboratory  conditions,  are  available  for 
achieving  the  MCL  set  in  each  NPDWR 
(taking  cost  into  consideration).  For  the 
purposes  of  achieving  the  MCL  for 
synthetic  organic  chemicals,  any  BAT 
must  be  at  least  as  effective  as  granular 
activated  carbon. 
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3.  Section  141.50  is  amended  by 
adding  paragraph  (a)(6),  to  read  as 
follows  and  removing  paragraph  (b)(3). 

{141.50    Maximufn  contaminant  level 
goals  for  organic  contaminants. 

(a)  *  •  * 

(6)  para-Dichlorobenzene. 

4.  In  S  141.61,  (as  proposed  at  50  FR 
46930,  Nov.  13. 1985]  paragraph  (a)(8)  is 
revised  to  read  as  follows: 

§  141.61    Maximum  contaminant  levels  for 
organic  compounds. 

(a)  *  *  * 


Contaminant 


Msxtmum 
contanwiant 


(8)  para-dcNorobanzene.. 


0.005 


5.  Section  141.63  is  added  to  read  as 
follows: 

§  141.63    Best  available  technology  for 
volatile  organic  chemicals. 

The  Administrator,  pursuant  to 
Section  1412(b)(6)  of  the  Act.  hereby 
identifies  the  following  as  BAT  for 
achieving  the  maximum  contaminant 
level  for  para-Dichlorobenzene  (5  141.61 
(a)(8)]:  Removal  using  packed  tower 
aeration;  removal  using  granular 
activated  carbon. 

PART  142— NATIONAL  INTERIM 
PRIMARY  DRINKING  WATER 
REGULATIONS  IMPLEMENTATION 

1.  The  authority  citation  for  Part  142 
(as  proposed  at  50  FR  46930,  Nov.  13. 
1985]  continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g-2.  300g-3,  300g-4, 
300g-5,  300H.  and  300J-9- 

2.  Section  142.61  (as  proposed  at  50  FR 
46931,  Nov.  13, 1985)  is  proposed  to  be 
amended  by  revising  paragraph  (e)  and 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

§  141.61    Variances  from  tl>e  maximum 
contaminant  level  for  volatile  organic 
ctiemicals. 

***** 

(e)  The  primacy  agent  may  require  a 
public  water  system  to  use  bottled  water 
or  point-of-use  devices  as  a  condition  of 
granting  a  variance  from  NPDWRs  for 
volatile  organic  chemicals. 


(f)  Public  water  systems  that  use 
bottled  water  as  a  condition  for 
receiving  a  variance  from  NPDWRs  for 
volatile«pganic  chemicals  must  meet  the 
following  requirements: 

(1)  The  primacy  agent  must  require 
and  approve  a  monitoring  program  for 
bottled  water.  The  public  water  system 
must  develop  and  put  in  place  a 
monitoring  program  that  provides 
reasonable  assurances  that  the  bottled 
water  meets  all  MCLs.  The  public  water 
system  must  monitor  a  representative 
sample  of  the  bottled  water  for  all 
regulated  VOCs  the  first  quarter  that  it 
supplies  water  to  the  public,  and 
annually  thereafter.  Results  of  the 
monitoring  program  shall  be  provided  to 
the  primacy  agent,  annually.  Or,  the 
public  water  system  must  receive  a 
certification  from  the  bottled  water 
company  that  (i)  The  bottled  water 
supplied  has  been  taken  from  an 
"approved  source"  as  defined  in  21  CFR 
129.3(a),  (ii)  the  bottled  water  company 
has  conducted  monitoring  in  accordance 
with  21  CFR  129.80(g)(l)-(3),  and  (iii)  the 
bottled  water  does  not  exceed  the  MCLs 
or  quality  Umits  as  set  out  in  21  CFR 
103.35. 

The  public  water  system  shall  provide 
the  certification  to  the  primacy  agent  the 
first  quarter  after  it  supplies  bottled 
water  and  annually  thereafter. 

(2)  The  public  water  system  must  be 
fully  responsible  for  the  provision  of 
sufficient  quantities  of  bottled  water  to 
every  person  supplied  by  the  public 
water  system,  via  door-to-door  bottled 
water  delivery. 

(g)  Public  water  systems  that  use 
point-of-use  devices  as  a  condition  for 
obtaining  a  variance  must  meet  the 
following  requirements: 

(1)  It  is  the  responsibility  of  the  public 
water  system  to  operate  and  maintain 
the  point-of-use  treatment  system. 

(2)  The  utility  must  develop  a  plan 
and  obtain  primacy  agent  approval  for  a 
monitoring  scheme  before  point-of-use 
devices  are  installed  for  compliance. 
This  monitoring  scheme  must  provide 
health  protection  equivalent  to  a 
monitoring  scheme  for  central  water 
treatment. 

(3)  Effective  technology  must  be 
property  applied  under  a  plan  approved 
by  the  primacy  agent  and  the 


microbiological  safety  of  the  water  must 
be  maintained. 

(4)  The  primacy  agent  must  require 
adequate  certification  of  performance 
field  testing,  and  a  rigorous  engineering 
design  review  of  the  point-of-use 
devices  proposed. 

(5)  The  design  and  application  of  the 
proposed  point-of-use  devices  must 
consider  the  tendency  for  increase  in 
heterotrophic  bacteria  concentrations  in 
water  treated  with  activated  carbon.  It 
may  be  necessary  to  use  frequent 
backwashing,  post-contractor 
disinfection,  and  Heterotrophic  Plate 
Count  monitoring  to  ensure  that  the 
microbiological  safety  of  the  water  is 
not  compromised. 

(6)  All  consumers  shall  be  protected. 
Every  building  connected  to  the  system 
must  have  the  point-of-use  device 
installed,  maintained,  and  adequately 
monitored.  The  primacy  agent  must  be 
assured  that  every  building  is  covered 
by  treatment  and  monitoring,  and  that 
the  rights  and  responsibilities  of  the 
utility  customer  convey  with  title  upon 
sale  of  property. 

3.  A  new  Subpart  H  is  proposed  to  be 
added  to  Part  142  of  Title  40  to  read  as 
follows: 

Subpart  H— Conditions  for  Obtaining 
Exemptions 

S  1 42.70    Bottled  water  and  point  of  use 
devices. 

(a)  The  primacy  agent  may  require  a 
public  water  system  to  use  bottled  water 
or  point-of-use  devices  as  a  condition 
for  contaminants  when  using  the 
systems's  water  would  create  an 
unreasonable  risk  to  health. 

(b)  Public  water  systems  that  use 
bottled  water  as  a  condition  for 
receiving  an  exemption  from  NPDWRs 
for  volatile  organic  chemicals  must  meet 
the  requirements  set  out  in  S  142.61(f)  of 
this  part. 

(c)  Public  water  systems  that  use 
point-of-use  devices  as  a  condition  for 
receiving  an  exemption  from  NPDWRs 
for  volatile  organic  chemicals  must  meet 
the  requirements  set  out  in  {  142.61(g]  of 
this  part. 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  tfie  Secretary 
43CFRPart  11 

Natural  Resource  Damage 
Assessments 

agency:  Department  of  the  Interior. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  provides 
amendments  to  the  final  natural 
resource  damage  assessment  regulations 
to  be  codified  at  43  CFR  Part  11.  The 
natural  resource  damage  assessment 
regulations  establish  procedures  for 
assessing  damages  to  natural  resources 
resulting  from  a  discharge  of  oil  or  a 
release  of  a  hazardous  substance,  and 
compensable  under  either  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  also  known 
as  Superfund,  or  under  the  Clean  Water 
Act  (CWA).  The  regulations  contain 
procedures  for  two  types  of 
assessments:  standard,  simplified  "type 
A"  procedures;  and  alternative  "type  B" 
procedures  to  be  used  in  individual 
cases.  The  final  regulations  were 
published  in  two  segments,  the  rule 
published  on  August  1, 1986  (51  PR 
27674],  contained  the  general 
assessment  process,  applicable  to  both 
types  of  assessments,  and  the  type  B 
procedures.  The  rule  published  on 
March  20, 1987  (52  FR  9042),  contained 
type  A  procedures. 

The  natural  resource  damage 
assessment  regulations  are  provided  for 
the  use  of  authorized  Federal  and  State 
officials  referred  to  in  CERCLA  as 
"trustees"  for  natural  resources.  These 
procedures  will  assist  authorized 
officials  to  perform  natiu-al  resource 
damage  assessments  for  use  in  court 
actions  or  administrative  proceedings 
when  seeking  compensation  for  injuries 
to  natural  resources. 

This  proposed  rule  is  necessitated  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  passed  by 
Congress  and  signed  by  the  President  on 
October  17, 1986.  This  proposed  rule 
modifies  the  final  regulations  to  conform 
with  changes  enacted  by  SARA  that, 
among  others:  extend  the  rebuttable 
presumption  to  assessments  performed 
by  State  trustees;  provide  for  the 
recovery  of  prejudgment  interest  on 
damage  awards;  provide  for  a  statute  of 
limitations  that  revives  certain  past 
claims;  require  notification  of  trustees  in 
cases  of  discharges  or  releases  that 
might  injure  natural  resources  of 
concern  to  the  trustee;  create  new 
responsibilities  for  Indian  tribes;  require 


Federal  trustees  to  retain  sums 
recovered,  without  further 
appropriations,  for  use  only  to  restore, 
Replace,  or  acquire  the  equivalent 
resources;  and  require  State  trustees  to 
use  sums  recovered  only  to  restore, 
replace,  or  acquire  the  equivalent 
resources. 

DATES:  Comments  on  this  proposed  rule 
should  be  submitted  by  May  18, 1987. 
ADDRESS:  Comments  should  be  sent  to 
David  Rosenberger,  CERCLA  301 
Project.  Room  4354,  Department  of  the 
Interior,  1801  "C"  St.  NW.  Washington. 
DC  20240.  Comments  will  be  available 
for  review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Rosenberger  (202)  343-1301 
Linda  Burlington  (202)  343-1301 
Willie  Taylor  (202)  343-7531 
Alison  Ling  (415)  556-«807 
SUPPLEMENTARY  INFORMATION:  . 

The  contents  of  this  preamble  are 
listed  in  the  following  outline: 

I.  Introduction 

IL  Overview  of  Proposed  Rule 

A.  Rebuttable  Presumption 

B.  Definitions 

C.  Prejudgment  Interest 

D.  Prohibibon  on  Double  Recovery 

E.  Statute  of  Limitations 

F.  Claims  Against  the  Fund 

G.  Notice  to  Trustees 
H.  Statutory  Exclusions 
L  Indian  Tribes 

].  Appropriations  Process 

K.  Sixty-Day  Notice 

L  Use  of  Sums  Recovered  as  Damages 

M.  Correction 

I.  Introduction 

Pursuant  to  section  301(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C.  9601  et 
seq.,  and  Executive  Order  12316,  August 
14. 1981  (46  FR  42237),  the  Department  of 
the  Interior  (the  Department)  published 
final  natural  resource  damage 
assessment  regulations  on  August  1, 
1986  (51  FR  27674),  and  March  20. 1987 
(52  FR  9042).  The  regulation  published  at 
51  FR  27674  contained  procedures  for 
the  overall  natural  resource  damage 
assessment  process  and  specific 
procedures  for  conducting  type  B 
assessments  in  individual  cases.  The 
regulations  published  at  52  FR  9042 
contained  simplified  procedures  for 
conducting  type  A  assessments  in 
coastal  and  marine  environments. 
Hereafter,  these  natural  resource 
damage  assessment  rules  are 
collectively  referred  to  as  the  final  niles. 
or  rule.  In  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 


(SARA),  Pub.  L  99-499.  October  17. 
1986.  Congress  made  several  revisions 
to  sections  of  CERCLA  directly  relating 
to  the  final  rules  promulgated  by  the 
Department.  In  addition.  Executive 
Order  12580  (52  FR  2923.  January  23. 
1967}  redelegated  the  responsibility  to 
promulgate  the  natural  resource  damage 
assessment  regulations  to  the 
Department  of  the  Interior.  Today,  the 
Department  is  proposing  to  amend  the 
final  rules  to  conform  with  the 
amendments  to  CERCLA  enacted  by  the 
passage  of  SARA. 

n.  Overview  of  the  Proposed  Rule 

A.  Rebuttable  Presumption 

The  final  rule  published  on  August  1, 
1986,  provided  that  the  rebuttable 
presumption  attached  only  to 
assessments  performed  by  Federal 
officials  (see  §  11.11  (51  FR  27726)).  The 
Department,  in  the  preamble  to  the  rule, 
stated  that  it  had  adopted  a  position  on 
this  issue  that  was  consistent  with  the 
Executive  branch's  prior  interpretation 
of  CERCLA  in  this  matter  (51  FR  27694. 
August  1, 1986). 

Section  107(d)(1)  of  SARA  amended 
section  107(f)  of  CERCLA  to  add  a  new 
subsection  (2){C).  which  reads: 

(C)  REBUTTABLE  PRESUMPTION.— Any 
determination  or  assessment  of  damages  to 
natural  resources  for  the  purposes  of  this  Act 
and  section  311  of  the  Federal  Water 
Pollution  Control  Act  made  by  a  Federal  or 
State  trustee  in  accordance  with  the 
regulations  promulgated  under  section  301(c) 
of  this  Act  shall  have  the  force  and  effect  of  a 
rebuttable  presumption  on  behalf  of  the 
trustee  in  any  administrative  or  judicial 
proceeding  under  this  Act  or  section  311  of 
the  Federal  Water  Pollution  Control  Act 
(emphasis  added.) 

This  SARA  amendment  specifically 
allows  the  rebuttable  presumption  to 
attach  to  natural  resource  damage 
assessments  performed  in  accordance 
with  the  final  rules  to  be  codified  at  43 
CFR  Part  11  to  State  trustees,  as  well  as 
Federal  trustees.  Section  111(c)(2)  of 
SARA  deleted  section  111(h),  the  section 
of  CERCLA  that  had  previously 
provided  for  the  rebuttable  presumption, 
and  included  the  language  providing  for 
the  rebuttable  presumption  in  section 
107(f)(2)(C)  of  CERCLA. 

To  implement  this  change,  the 
Department  proposes  to  amend  the  final 
rules  to  provide  that  State  officials  may 
receive  the  benefit  of  a  rebuttable 
presumption  for  assessments  they 
perform  in  accordance  with  the  Natural 
Resource  Damage  Assessment 
Regulations,  to  be  codified  at  43  CFR 
Part  11.  Therefore,  amendments  are 
proposed  to  §§  11.10. 11.11. 11.14(ff).  and 
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11.91(c)  of  the  final  rule  to  add  the 
words  "and  State"  to  conform  with  the 
new  section  107(f)(2)(C)  of  CERCLA. 
Also,  the  references  in  the  final  rule  to 
section  111(h)  of  CERCLA  have  been 
revised  to  read,  section  107(f)(2)(C)  of 
CERCLA. 

B.  Definitions 

SARA  amended  certain  definitions 
contained  in  CERCLA.  Because  of  these 
amendments,  and  the  inclusion  of  a  new 
definition  for  the  term  "Indian  tribe,"  the 
Department  is  proposing  to  amend 
several  definitions  contained  in  S  11.14 
of  the  final  rule.  Some  of  these  changes 
are  technical  in  nature,  to  conform  with 
new  language  added  by  SARA.  The 
amendments  to  the  definitions  are  as 
follows: 

"Authorized  official"  Because  of  the 
new  responsibilities  of  Indian  tribes,  the 
Department  is  proposing  to  amend  its 
definition  of  "authorized  official"  to 
include  a  designated  official  of  an 
Indian  tribe  as  one  who  may,  under  the 
conditions  of  section  126(d)  of  CERCLA 
(see  later  discussion),  perform  a  natural 
resource  damage  assessment. 

"CERCLA"  The  Department  is 
proposing  to  amend  the  definition  of  the 
term  "CERCLA"  to  clarify  that  the  term 
means  CERCLA,  as  amended  by  SARA. 

"Damages"  The  Department  is 
proposing  to  amend  the  definition  of  the 
term  "damages"  to  include  amounts 
sought  by  an  Indian  tribe  who  may 
assert  a  claim. 

"Fund"  The  Department  is  proposing 
to  amend  the  definition  of  "Fund"  to 
conform  with  the  designation  of  the 
Fund  as  the  "Hazardous  Substance 
Superfund"  found  in  section  517(c)(2)  of 
SARA. 

"Lead  authorized  official"  The 
Department  is  proposing  to  amend  the 
definition  of  "lead  authorized  official"  to 
clarify  that,  under  the  conditions  of 
section  126(d)  of  CERCLA,  there  are 
circumstances  in  which  a  designated 
official  of  an  Indian  tribe  may  act  as 
lead  authorized  official. 

"Natural  resources"  SARA  amended 
the  definition  in  CERCLA  of  the  term 
"natural  resources"  to  include  resources 
of  an  Indian  tribe.  Therefore,  the 
Department  is  proposing  to  amend  the 
definition  of  the  term  "natural 
resources"  in  the  final  rule  to  include 
such  resources. 

"Rebuttable  presumption"  As 
discussed  earlier  in  this  preamble, 
SARA  added  a  new  section  107(f)(2)(C) 
to  CERCLA  to  specifically  provide  that 
assessments  performed  in  accordance 
with  this  rule  by  State  trustees  will  be 
eligible  to  receive  a  rebuttable  for 
assessments  the  States  perform 
pursuant  to  the  final  rules.  The 


Department  is  proposing  to  amend  the 
definition  of  the  term  "rebuttable 
presumption"  to  conform  with  this  new 
language  of  CERCLA. 

'Trustee"  SARA  added  a  new  section 
107(f)(2)(A)  and  (B)  to  CERCLA  to 
provide  that: 

(2)  DESIGNATION  OF  FEDERAL  AND 
STATE  OFRCIALS.— 

(A)  Federal. — The  President  shall  designate 
in  the  National  Contingency  Plan  published 
under  section  105  of  this  Act  the  Federal 
officials  who  shall  act  on  behalf  of  the  public 
as  trustees  for  natural  resources  under  this 
Act  and  section  311  of  the  Federal  Water 
Pollution  Control  Act.  Such  ofTicials  shall 
assess  damages  for  injury  to,  destruction  of, 
or  loss  of  natural  resources  for  purposes  of 
this  Act  and  such  section  311  for  those 
resources  under  their  trusteeship  and  may, 
upon  request  of  and  reimbursement  from  a 
State  and  at  the  Federal  officials'  discretion, 
assess  damages  for  those  natural  resources 
under  the  State's  trusteeship. 

(B)  State.— The  Governor  of  each  Stale 
shall  designate  State  officials  who  may  act 
on  behalf  of  the  public  as  trustees  for  natural 
resources  under  this  Act  and  section  311  of 
the  Federal  Water  Pollution  Control  Act  and 
shall  notify  the  President  of  such 
designations.  Such  State  officials  shall  assess 
damages  to  natural  resources  for  the 
purposes  of  this  Act  and  such  section  311  for 
those  natural  resources  under  their 
trusteeship. 

This  new  language  replaced  the 
previous  language  found  in  section 
111(h)(1)  of  CERCLA,  which  was  deleted 
by  SARA.  The  new  language  was  then 
placed  in  section  107(f)(2)(A)  and  (B). 
The  previous  language  of  section 
111(h)(1)  of  CERCLA  stated: 

In  accordance  with  regulations 
promulgated  under  section  301  (c]  of  this  Act, 
damages  for  injury  to,  destruction  of.  or  loss 
of  natural  resources  resulting  from  a  release 
of  a  hazardous  substance,  for  the  purposes  of 
this  Act  and  section  311(0(4)  and  (5)  of  the 
Federal  Water  Pollution  Control  Act.  shall  be 
assessed  by  Federal  officials  designated  by 
the  President  under  the  national  contingency 
plan  published  under  section  105  of  the  Act, 
and  such  officials  shall  act  for  the  President 
as  trustee  under  this  section  and  section 
311(f)(5)  of  the  Federal  Water  Pollution 
Control  Act. 

The  Department  is  proposing  to 
amend  the  definition  of  the  term 
"trustee"  to  reflect  the  designation  of 
State  officials  by  the  State  Governors. 

"Indian  tribe"  The  Department  is 
proposing  to  add  the  definition  of  the 
term  "Indian  tribe,"  in  S  11.14{uu),  as 
found  in  section  101(36)  of  CERCLA,  to 
correspond  to  a  new  definition  of  that 
term  added  by  SARA. 

C.  Prejudgment  Interest 

The  final  rule  made  no  reference  to 
the  recovery  of  prejudgment  interest  on 
damage  claims.  Section  107(b)  of  SARA 


amended  section  107(a)  of  CERCLA  to 
provide  that: 

The  amounts  recoverable  in  an  action 
under  this  section  shall  include  interest  on 
the  amounts  recoverable  under 
subparagraphs  (A)  through  (D).  Such  interest 
shall  accrue  from  the  later  of  (i)  the  date 
payment  of  a  specified  amount  is  demanded 
in  writing,  or  (ii)  the  date  of  the  expenditure 
concerned. .  .  . 

The  Department  proposes  to  amend 
S  11.15  of  the  final  rule  to  include 
prejudgment  interest  in  the  amounts 
recoverable  as  damages. 

D.  Prohibition  on  Double  Recovery 

SARA  amended  section  107(f)(1)  of 
CERCLA  to  provide  a  specific  statutory 
prohibition  on  double  recovery  of 
damages.  Section  11.15(3)  is  proposed  to 
be  amended  to  ensure  there  is  no  double 
recovery  of  damages  or  of  assessment 
costs.  That  is,  damages  or  costs  cannot 
be  recovered  twice  for  the  same 
discharge  or  release  and  injured  natural 
resource. 

E.  Statute  of  Limitations 

The  final  rule  contained  no  discussion 
of  the  statute  of  limitations  for  natural 
resource  damage  claims.  However,  the 
amendments  to  CERCLA  have  created  a 
new  statute  of  limitations  that  is  directly 
related  to  the  promulgation  of  the  final 
rule  and  to  the  CERCLA  remedial  action 
program.  For  that  reason,  the 
Department  proposes  to  amend  the  final 
rule  to  include  a  recognition  of  the  new 
statute  of  limitations. 

Under  the  original  CERCLA,  section 
112(d)  provided  that  a  claim  for 
damages  must  be  commenced  within 
three  years  from  the  dale  of  the 
discovery  of  the  loss  or  December  11, 
1980.  whichever  is  later.  In  SARA,  the 
statute  of  limitations  for  claims  against 
the  Fund  and  actions  for  natural 
resource  damages  were  treated  in 
separate  sections.  Section  112(c)  of 
SARA  relating  to  claims  against  the 
Fund  amended  section  112(d)  of 
CERCLA  to  provide  in  part  that: 

No  claim  may  be  presented  under  this 
section  for  recovery  of  the  damages  referred 
to  in  section  107(a)  unless  the  claim  is 
presented  within  3  years  after  the  later  of  the 
following: 

(A)  The  date  of  the  discovery  of  the  loss 
and  its  connection  with  the  release  in 
question. 

(B)  The  date  on  which  final  regulations  are 
promulgated  under  section  301(c). 

Section  113(b)  of  SARA  amended 
section  113  of  CERCLA  to  add  a  new 
section  113(g)(1)  relating  to  actions  for 
natural  resource  damages: 

Except  as  provide('  in  paragraphs  (3)  and 
(4),  no  action  may  be  commenced  for 
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damages  (as  defined  in  section  101(6))  under 
this  Act.  unless  that  action  is  commenced 
within  3  years  after  the  later  of  the  following: 

(A)  The  date  of  the  discovery  of  the  loss 
and  its  connection  with  the  release  in 
question. 

(B)  The  date  on  which  regulations  are 
promulgated  under  section  301(c). 

With  respect  to  any  facility  listed  on  the 
National  Priorities  List  (NPL),  any  Federal 
facility  identiHed  under  section  120  (relating 
to  Federal  facilities),  or  any  vessel  or  facility 
at  which  a  remedial  action  under  this  Act  is 
otherwise  scheduled,  an  action  for  damages 
under  this  Act  must  be  commenced  within  3 
years  after  the  completion  of  the  remedial 
action  (excluding  operation  and  maintenance 
activities)  in  lieu  of  the  dates  referred  to  in 
subparagraph  (A)  or  (B).  In  no  event  may  an 
action  for  damages  under  this  Act  with 
respect  to  such  a  vessel  or  facility  be 
commenced  (i)  prior  to  60  days  after  the 
Federal  or  State  natural  resource  trustee 
provides  to  the  President  and  the  potentially 
responsible  party  a  notice  of  intent  to  Gle 
suit,  or  (ii)  before  selection  of  the  remedial 
action  if  the  President  is  diligently  proceeding 
with  a  remedial  investigation  and  feasibility 
study  under  section  104(b)  or  section  120 
(relating  to  Federal  facilities).  The  limitation 
in  the  preceding  sentence  on  commencing  an 
action  before  giving  notice  or  before  selection 
of  the  remedial  action  does  not  apply  to 
actions  filed  on  or  before  the  enactment  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 

The  Conference  Report  states  that: 

This  section  . . .  requires  that  civil  actions 
for  damages  to  natural  resources  generally  be 
delayed  until  completion  of  the  RI/FS  at  NPL 
sites  and  at  certain  other  sites  where  the 
President  is  diligently  proceeding  with  the 
RI/FS.  The  phrase  "the  President  is  diligently 
proceeding  with  a  remedial  investigation  and 
feasibility  study"  includes  cases  where  a 
potentially  responsible  party  is  performing  an 
RI/FS  under  supervision  of  the  President 

The  Conferees  have  adopted  these 
amendments  relating  to  the  time  limits  for 
initiating  for  natural  resource  damages 
because  the  ability  for  Federal  and  State 
trustees  to  pursue  such  claims  and  actions 
has  been  impaired  by  the  failure  of  the 
President  to  promulgate  regulations  govering 
(sic)  procedures  for  filing  claims  and 
assessing  damages  to  natural  resources. 

These  amendments  are  intended  to  revive 
causes  of  actions  for  natural  resource 
damages  that  may  have  been  foreclosed  by 
the  running  of  the  statute  of  limitations 
relating  to  such  actions  under  current  law.  A 
corresponding  set  of  amendments  in  section 
112  pertaining  to  the  time  limit  for  filing 
claims  against  the  fund  for  natural  resource 
damages  is  also  intended  to  revive  claims 
that  may  have  been  foreclosed. 

H.R.  Rep.  No.  99-962.  99th  Cong..  2d 
Sess.  223  (1986). 

It  is  proposed  to  amend  §  11.15  by 
adding  a  new  subsection  (d)  providing 
that  actions  must  be  commenced  in 
accordance  with  the  statute  of 
limitations  set  forth  in  section  113  of 
CERCLA. 


That  statutory  amendment  embodies 
in  the  law  itself  the  guidance  contained 
in  §  ll.S4(c)  of  the  final  rule  that  the 
determination  of  damages  shall  account 
for  the  effects  of  response  actions.  In 
most  cases  now.  natural  resource 
damage  claims  must  wait  until  remedial 
actions  are  completed  or  at  least  until  a 
remedy  is  selected. 

F.  Claims  Against  the  Fund 

The  final  rule  does  not  include 
procedures  for  the  filing  of  claims 
against  the  Hazardous  Substance 
Superfund  (Fund).  Rules  for  that  purpose 
have  been  promulgated  by  the 
Environmental  Protection  Agency  (EPA), 
at  40  CFR  Part  306.  Section  517  of  SARA 
expressly  deleted  expenditures  for 
natural  resource  damages  and 
assessment  costs  from  the  Fund. 
However,  the  language  authorizing  such 
claims  was  retained  and  amended  by 
Section  111  of  SARA.  The  Department 
will  amend  its  rule  in  the  future  in 
accordance  with  any  action  EPA  may 
take  with  regard  to  its  Natural  Resoure 
Claims  Procedures,  published  at  40  CFR 
Part  306. 

G.  Notice  to  Trustees 

Section  11.20  of  the  final  rule  includes 
a  reference  to  §§  300.52(d)  and  300.64(d) 
of  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP)  that 
provide  for  the  On  Scene  Coordinator 
(OSC)  or  lead  agency  to  notify  the 
agency  acting  as  trustee  when  nattiral 
resources  have  been  or  are  likely  to  be 
injured  by  a  discharge  of  oil  or  a  release 
of  a  hazardous  substance  being 
investigated  under  the  NCP.  In  the 
reauthorization  of  CERCLA.  a 
notification  and  coordination 
requirement  was  included  in  the 
language  of  CERCLA  itself,  making  it  a 
statutory  requirement.  The  Department 
notes  that  EPA  is  currently  revising  the 
NCP  to  include  notification  to  Federal 
and  State  trustees  and  Indian  tribes. 
Section  11.20(a)  of  the  final  rule  is 
proposed  to  be  amended  to  include  the 
new  statutory  requirement,  and  to 
specify  that  trustees  should  respond,  as 
appropriate,  and  provide  necessary 
coordination  in  a  timely  manner. 

H,  Statutory  Exclusions 

Section  107(f}  of  CERCLA  originally 
contained  several  exclusions  to  liability. 
These  exclusions  included  that  no 
liability  to  the  United  States  or  a  State 
shall  be  imposed  where  it  has  been 
demonstrated  that  the  damages  for 
injuries  to  natural  resources  were 
specifically  identified  as  an  irreversible 
commitment  of  natural  resoiu'ces  in  an 
environmental  impact  statement,  or 
other  comparable  environment  analysis. 


and  the  decision  to  grant  a  permit  or 
license  authorizes  such  commitment  of 
natural  resources,  and  the  facility  or 
project  was  otherwise  operating  within 
the  terms  of  its  permit  or  license.  Section 
107(f)  was  amended  by  SARA  to  extend 
this  exclusion  to  hability  for  natural 
resource  damages  to  an  Indian  tribe,  "so 
long  as,  the  damages  to  an  Indian  tribe 
occurred  pursuant  to  a  Federal  permit  or 
license,  and  the  issuance  of  that  permit 
or  license  was  not  inconsistent  with  the 
fiduciary  duty  of  the  United  States  with 
respect  to  such  Indian  tribe."  Also, 
section  114(a}  of  SARA  amended  section 
114(c)  of  CERCLA  to  preclude  recovery 
of  response  costs  or  damages  resulting 
from  a  release  or  threatened  release  of 
recycled  oil  from  service  station  dealers 
who  are  not  owners  or  operators  of 
vessels  or  hazardous  waste  disposal 
facilities,  imder  certain  conditions. 
Because  of  these  two  additional 
statutory  exclusions  from  liability,  the 
Department  proposes  to  amend  SS  11.24 
and  11,71  to  include  these  provisions  in 
the  damages  that  are  excluded  from 
liability  under  CERCLA. 

/.  Indian  Tribes 

SARA  amended  CERCLA  to  provide 
for  the  role  of  Indian  tribes  in  the 
natural  resource  damage  provisions.  As 
stated  earlier  in  this  preamble,  the 
definition  of  natural  resources  found  at 
section  101(16)  of  CERCLA  was 
amended  by  SARA  to  include  resources 
"belonging  to,  managed  by,  held  in  trust 
by,  appertaining  to,  or  otherwise 
controlled  by  . . .  any  Indian  tribe,  or  if 
such  resources  are  subject  to  a  trust 
restriction  on  alienation,  any  member  of 
an  Indian  tribe."  SARA  also  included 
Indian  tribes  in  section  107(a)(4)(A), 
which  estabhshes  the  liability  of 
responsible  parties  for  Federal  or  State 
costs  of  removal  or  remedial  action. 
Section  107(f)  of  CERCLA  was  amended 
to  provide  that  liability  for  damages  for 
injury  to,  destruction  of,  or  loss  of 
natural  resources,  including  the 
reasonable  costs  of  assessing  such 
injury,  destruction,  or  loss  resulting  from 
a  release,  would  also  be  to  "any  Indian 
tribe  for  natural  resources  belonging  to, 
managjed  by,  controlled  by.  or 
appertaining  to  such  tribe,  or  held  in    - 
trust  for  the  benefit  of  such  tribe,  or 
belonging  to  a  member  of  such  tribe  if 
such  resources  are  subject  to  a  trust 
restriction  on  alienation." 

Other  amendments  to  CERCLA 
relating  to  the  role  of  Indian  tribes 
include:  to  amend  section  lll(b)(l]  to 
include  Indian  tribes  as  those  who  may 
assert  claims  against  the  Fimd  for  injiury 
to.  or  destruction  or  loss  of  natural 
resources;  to  amend  section  111(c)(2)  to 
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include  Indian  tribes  as  among  those 
who  may  recover  from  the  Fund  for  the 
costs  of  restoration,  rehabilitation,  or 
replacement  or  acquiring  the  equivalent 
of  any  natural  resources  injured, 
destroyed,  or  lost  as  a  result  of  a  release 
of  a  hazeirdous  substance;  and  to 
include  Indian  tribes  in  the  section  lll(i) 
requirement  for  Restoration  Plans.  The 
Department  is  proposing  amendments  to 
pertinent  sections  of  the  final  rule  to 
bring  the  rule  into  conformance  with 
these  amendments  to  CERCLA. 

Section  207  of  SARA  added  a  new 
section  128  to  CERCLA  to  provide  in 
part,  that: 

(a)  Treatment  Generally. — ^The  governing 
body  of  an  Indian  Trit>e  shal]  be  afforded 
substantially  the  same  treatment  as  a  State 
with  respect  to  the  provisions  of  section 
103(a]  (regarding  notification  of  releases), 
section  104(c)(2)  (regarding  consultation  on 
remedial  actions),  section  104(e)  (regarding 
access  to  information],  section  104(i) 
(regarding  health  authorities)  and  section  IDS 
(regarding  roles  and  responsibilities  under 
the  national  contingency  plan  and  submittal 
of  priorities  for  remedial  action,  but  not 
including  the  provision  regarding  the 
inclusion  of  at  least  one  facility  per  State  on 
the  National  Priorities  List). 

(d)  i/m/tot/on.— Notwithstanding  any  other 
provision  of  this  Act,  no  action  under  this  Act 
by  an  Indian  tribe  shall  be  barred  until  the 
later  of  the  following: 

(1)  The  applicable  period  of  limitations  has 
expired. 

(2)  2  years  after  the  United  States,  in  its 
capacity  as  trustee  for  the  tribe,  gives  wnitten 
notice  to  the  governing  body  of  the  tribe  that 
it  will  not  present  a  claim  or  commence  an 
action  on  behalf  of  the  tribe  or  fails  to 
present  a  claim  or  commence  an  action 
within  the  time  limitations  specified  in  this 
Act 

Because  of  the  language  of  this  new 
section  128  of  CERCLA.  the  Department 
proposes  to  amend  its  Rnal  rule  to  give 
Indian  tribes  substantially  the  same 
treatment  as  that  given  to  the  States,  in 
accordance  with  the  intent  of  Congress, 
as  discussed  earlier  in  this  preamble. 
The  changes  to  the  rule  provide  that, 
imder  certain  circumstances,  an  Indian 
tribe  may  perform  an  assessment  and 
bring  a  claim  for  damages  determined 
by  the  assessment,  however,  as 
discussed  below.  CERCLA  does  not 
provide  the  rebuttable  presumption  to 
assessments  performed  by  Indian 
Tribes. 

The  SARA  amendments  to  section 
107(f)  of  CERCLA  do  not  grant  the 
rebuttable  presumption  to  assessments 
performed  by  Indian  tribes.  Also, 
section  126  of  CERCLA,  which  specifies 
that  the  governing  body  of  an  Indian 
tribe  shall  be  aH'orded  substantially  the 
same  treatment  as  a  State,  under  certain 
circumstances,  with  respect  to  certain 


provisions  of  CERCLA.  does  not  list  the 
provisions  of  section  107(f]  of  CERCLA 
as  among  those  provisions  available  to 
Indian  tribes.  Furthermore,  no 
amendments  by  SARA  in  either  section 
111(h).  which  previous  to  SARA 
provided  for  the  rebuttable  presumption, 
or  in  section  107(f)(2)(C)  of  CERCLA. 
which  now  grants  the  rebuttable 
presumption  to  Federal  and  State 
trustees,  contain  any  language  extending 
the  rebuttable  presumption  to  Indian 
tribes.  Therefore,  from  the  language  of 
the  statute,  the  Department  does  not 
have  the  authority  to  grant  the 
rebuttable  presumption  to  Indian  tribes 
within  this  proposed  rule.  The 
Department  points  out  that,  of  course,  if 
a  Federal  official,  acting  as  trustee  on 
behalf  of  an  Indian  tribe,  performs  the 
assessment  of  damages,  that  assessment 
of  damages  by  the  Federal  official  will 
be  accorded  the  rebuttable  presumption, 
as  provided  in  section  107(f)(2)(C)  of 
CERCLA. 

/.  Appropriations  Process 

Section  11.82(d)(2)(iv)(B)  of  the  final 
rule  provides  that: 

(B)  If  the  acquisition  of  land  for  Federal 
management  constitutes  the  only  viable 
method  of  obtaining  the  lost  services,  the 
appropriation  process  must  be  included  in  the 
scheduling  of  such  acquisition  since  funding 
for  such  acquisition  will  have  to  be  obtained 
through  appropriations. 

Also.  §  11.92(b)  of  the  final  rule 
provides  that: 

(b)  Land  acquisition.  Any  monies  awarded 
for  the  purpose  of  acquiring  land  for  Federal 
management  shall  l>e  deposited  in  the  general 
fund  of  the  United  States  Treasury.  Federal 
agencies  shall  acquire  land  for  Federal 
management  solely  with  monies  appropriated 
for  that  purpose. 

The  preamble  to  the  final  rule,  at  51 
FR  27719.  explained  that  the  rule 
contains  a  restriction  on  Federal  land 
acquisition  as  a  means  of  restoration  or 
replacement,  uunless  such  acquisition  is 
the  only  feasible  restoration  or 
replacement  alternative.  Even  in  this 
case,  fimds  to  acquire  the  land  must  be 
placed  in  the  general  fund  of  the  Federal 
Treasury  and  requested  by  the  Federal 
agency  through  the  normal 
appropriations  process.  The  purpose  of 
this  limitation  was  to  restrict  the 
acquisition  of  private  lands  for  Federal 
management  under  CERCLA.  and.  thus, 
the  expansion  of  the  Federal  estate, 
without  specific  Congressional  approval 

In  the  reauthorization  of  CERCLA, 
Congress  added  to  section  107(f)(1)  of 
CERCLA  the  provision  that: 

Sums  recovered  by  the  United  Slates 
Government  as  trustee  under  this  subsection 
shall  be  retained  by  the  trustee,  without 


further  appropriation,  fcr  use  only  to  restore, 
replace,  or  acquire  the  equivalent  of  such 
natural  resources,  (emphasis  added.) 

Therefore,  the  Department  proposes  to 
amend  the  final  rule  to  delete  the 
provisions  requiring  the  use  of  the 
appropriation  process  for  funds  to 
acquire  new  lands  where  such 
acquisition  is  found  to  be  necessary.  The 
Department  notes,  however,  that  the 
acquisition  of  land  for  Federal 
management  should  be  used  only  when 
such  acquisition  is  the  sole  feasible 
restoration  or  replacement  alternative. 
Also,  in  accordance  with  section 
107(f)(1)  of  CERCLA  and  section 
107(d)(2)  of  SARA,  the  Department  is 
proposing  to  amend  the  rule  to  require 
that  both  sums  recovered  as  damages 
and  sums  recovered  as  assessment  costs 
by  Federal  or  State  trustees  shall  be 
retained  by  the  trustee  that  incurred  the 
cost. 

K.  Sixty-Day  Notice 

Section  11.91(d)  of  the  final  rule 
provided  that  the  authorized  official 
should  allow  up  to  60  days  for  the 
potentially  responsible  party  to  respond 
to  the  damage  claim  demand.  Section 
113(b)  of  SARA  amended  section  113  of 
CERCLA  to  add  subsection  (g).  relating 
to  natural  resource  damage  actions. 
Section  113(g)  provides  that,  with 
respect  to  any  facility  listed  on  the 
National  Priorities  List,  any  Federal 
facility,  or  any  vessel  or  facility  at 
which  a  remedial  action  is  otherwise 
scheduled,  no  action  for  damages  may 
be  commenced  prior  to  60  days  after  the 
authorized  official  provides  to  the 
President  and  the  potentially 
responsible  party  a  notice  of  intent  to 
file  suit.  It  is  proposed  to  amend 
S  11.91(d)  of  the  rule  to  incorporate  this 
60-day  notice  requirement. 

L  Use  of  Sums  Recovered  as  Damages 

The  final  rule  contained  a  requirement 
in  §§  11.92  and  11.93  that  all  sums 
awarded  as  damages  under  CERCLA  be 
used  for  the  purposes  of  restoration, 
replacement,  or  acquisition  of 
equivalent  resources.  SARA  amended 
the  language  of  section  107(f)(1)  of 
CERCLA  to  make  this  requirement 
explicit. 

One  area  of  confusion  in  the 
amendments  to  CERCLA  is  in  that  part 
of  section  107(f)  addressing  the  use  of 
the  sums  recovered.  In  section  107  of 
SARA  that  section  specifically  dealing 
with  natural  resources.  Congress 
amended  section  107(0(1)  of  CERCLA  to 
read: 

Sums  recovered  by  the  United  Stales 
government  as  trustee  under  this  subsection 
shall  be  retained  by  the  trustee,  wiihoul 
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further  appropriation,  for  use  only  to  restore, 
replace,  or  acquire  the  equivalent  of  such 
natural  resources. 

Sums  recovered  by  a  State  as  trustee  under 
this  subsection  shall  be  available  for  use  only 
to  restore,  replace,  or  acquire  the  equivalent 
of  such  natural  resources  by  the  State. 

In  section  207  of  SARA,  however,  the 
earlier  language  of  section  107(f)  of 
CERCLA  relating  to  the  use  of  the  sums 
recovered  was  amended  to  read: 

Sums  recovered  shall  be  available  for  use 
to  restore,  rehabilitate,  or  acquire  the 
equivalent  of  such  natural  resources  by  the 
appropriate  agencies  of  the  Federal 
government  the  State  government  or  the 
Indian  tribe,  but  the  measure  of  such 
damages  shall  not  be  limited  by  the  sums 
which  can  be  used  to  restore  or  replace  such 
resources. 

This  amendment  was  worked  to  state 
that  the  words  "Indian  tribe"  would  be 
inserted  after  the  phrase  "State 
government."  Since  section  107  of  SARA 
had  already  deleted  this  sentence  and 
replaced  it  with  new  language,  it  is 
unclear  whether  or  where  Indian  tribes 
would  be  included  in  the  final  amended 
language. 

The  Department  notes  that  the 
confusion  in  the  language  of  CERCLA, 
as  amended,  regarding  the  use  of  sums 
recovered  by  Indian  tribes  does  not 
require  further  amendment  to  the  final 
rule.  The  Department  addressed  the 
issue  of  the  use  of  all  sums  recovered  as 
a  damage  award  in  the  final  rules.  The 
purpose  of  §  11.92(e)  of  the  final  rules 
(now  §  ll.g2(c)  of  this  proposed  rule)  is 
to  require  that  all  sums  recovered  as  a 
damage  award  be  used  to  restore  or 
replace  the  injured  natural  resources 
according  to  the  Restoration  Plan 
required  by  section  111  (i)  of  CERCLA. 

In  addition.  Department  notes  that 
section  111  (i)  of  CERCLA  was  amended 
to  require  that: 

Except  in  a  situation  requiring  action  avoid 
an  irreversable  loss  of  natural  resources  or  to 
prevent  or  reduce  any  continuing  danger 
natural  resources  or  similar  need  for 
emergency  action,  funds  may  not  be  used 
under  this  Act  for  the  restoration, 
rehabilitation,  or  replacement  or  acquisition 
of  the  equivalent  of  any  natural  resources 
until  a  plan  for  the  use  of  such  funds  for  such 
purposes  has  been  developed  and  adopted  by 
affected  Federal  agencies  and  the  Governor 
or  Governors  of  any  State  having  sustained 
damage  to  natural  resources  beloging  to, 
managed  by.  controlled  by,  or  appertaining  to 
such  tribe,  or  held  in  trust  for  the  benefit  of 
such  tribe,  or  belonging  to  a  member  of  such 
tribe  if  such  resources  are  subject  to  a  trust 
restriction  on  alienation. 

Because  Indian  tribes  were  explicitly 
included  in  this  restriction,  all  sums 
recovered  as  a  damage  award  by  a 
Federal  or  State  trustee,  or  an  Indian 


tribe,  must  be  used  to  restore  or  replace 
the  injured  natural  resource. 

M.  Correction 

In  the  final  rule,  S  11.32(a)(l)(ii)(D) 
states  that: 

(D)  When  there  is  a  natural  resource  claim 
against  the  Fund  pursuant  to  section  111(c)(3) 
of  CERCLA,  the  lead  authorized  official  will 
be  designated  in  accordance  with  the  Natural 
Resource  Claims  Procedures,  40  CFR 
306.20(b). 

The  reference  to  section  111(c)(3)  of 
CERCLA  is  incorrect.  Instead,  the 
reference  should  be  to  section  111(c)(1) 
of  CERCLA.  The  Department  proposes 
to  correct  this  statutory  cite. 

Authorship 

The  primary  authors  of  this  proposed 
rule  are  Alison  Ling  and  Linda 
Buriington,  Office  of  the  Solicitor.  David 
Rosenberger,  U.S.  Fish  and  Wildlife 
Service,  and  Willie  Taylor,  Office  of 
Policy  Analysis,  all  with  the  Department 
of  the  Interior.  National  Environmental 
Policy  Act.  Executive  Order  12291, 
Regulatory  Flexibility  Act,  and 
Paperwork  Reduction  Act. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  no 
further  analysis  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (43  U.S.C.  4332(2)(C)) 
has  been  prepared. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  proposed  rule 
provides  technical  procedural  guidance 
for  the  assessment  of  damages  to 
natural  resources.  It  does  not  directly 
impose  any  additional  cost.  In  addition, 
the  estimate  of  the  potential  economic 
effects  of  this  proposed  rule  is  well 
below  $100  million  annually.  As  the 
proposed  rule  applies  to  Federal  and 
State  agencies  acting  as  trustees  for 
natural  resources  and  Indian  tribes  it  is 
not  expected  to  have  an  effect  on  a 
substantial  number  of  small  entities.  It 
has  been  determined  that  this  proposed 
rule  of  43  CFR  Part  11  does  not  contain 
any  information  collection  requirements 
that  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

LiBt  of  Subjects  in  43  CFR  Fart  11 

Continental  shelf.  Environmental 
Protection.  Fish.  Forests  and  forest 


products.  Grazing  land,  Indian  lands, 
Hazardous  substances,  Mineral 
resources  National  forest.  National 
parks.  Natural  resources.  Oil  pollution. 
Public  lands.  Wildlife,  Wildlife  refuges. 

Under  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  and  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  and  for  the  reasons  set  out  in 
the  preamble,  Title  43,  Subtitle  A  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Dated:  April  15, 1987. 

Gale  A.  Norton, 

Associate  Solicitor,  Division  of  Conservation 
and  Wildlife. 

PART  ll—NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

1.  It  is  proposed  to  revise  the  authority 
citation  for  43  CFR  Part  11  to  read  as 
follows: 

Authority;  42  U.S.C.  9651(c),  as  amended. 

Subpart  A— Introduction 

2.  It  is  proposed  to  revise  S  1110  to 
read  as  follows: 

$11.10    Scop*  and  applicability. 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  42  U.S.C. 
9601  et  seq..  and  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1251-1376,  provide 
that  Federal  and  State  agencies  who  are 
authorized  to  act  as  trustees  of  natural 
resources  or  Indian  tribes  may  assess 
damages  to  natural  resources  resulting 
from  a  discharge  of  oil  or  a  release  of  a 
hazardous  substance  covered  under 
CERCLA  or  the  CWA  and  may  seek  to 
recover  those  damages.  This  part 
supplements  the  procedures  established 
under  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  40  CFR  300,  for  the  identification, 
investigation,  study,  and  response  to  a 
discharge  of  oil  or  release  of  a 
hazardous  substance,  and  it  provides  a 
procedure  by  which  a  Federal  or  State 
agency  acting  as  trustee  or  Indian  tribe 
can  determine  compensation  for  injuries 
to  natural  resources  that  have  not  been 
nor  are  expected  to  be  addressed  by 
response  actions  conducted  pursuant  to 
the  NCP.  The  assessment  procedures  set 
forth  in  this  part  are  not  mandatory. 
However,  they  must  be  used  by  Federal 
or  State  officials  acting  as  trustees  in 
order  to  obtain  the  rebuttable 
presumption  contained  in  section 
107(f)(2)(C)  of  CERCLA.  This  part 
applies  to  assessments  initiated  after 
the  effective  date  of  this  final  rule. 
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3.  It  is  proposed  to  revise  §  11.11  to 
read  as  follows: 

§  11.11    Purpose 

The  purpose  of  this  part  is  to  provide 
standardized  and  cost-effective 
procedures  for  assessing  natural 
resource  damages.  The  results  of  an 
assessment  performed  by  a  Federal  or 
State  official  according  to  these 
procedures  shall  be  accorded  the 
evidentiary  status  of  a  rebuttable 
presumption  as  provided  in  section 
107(f)(2)(C)  of  CERCLA. 

4.  It  is  proposed  to  amend  §  11.14  by 
revising  paragraphs  (d),  (g).  (1),  (r),  (w), 
(z),  (ff),  and  (rr)  and  by  adding  a  new 
paragraph  (uu),  to  read  as  follows: 

§11.14    OcfMtioiw. 

«         *         •         *         * 

(d)  "Authorized  official"  means  the 
Federal  or  State  official  to  whom  is 
delegated  the  authority  to  act  on  behalf 
of  the  Federal  or  State  agency 
designated  as  trustee,  or  a  designated 
official  of  an  Indian  tribe,  pursuant 
section  126(d)  of  CERCLA,  to  perform  a 
natural  resource  damage  assessment.  As 
used  in  this  part,  authorized  official  is 
equivalent  to  the  phrase  "authorized 
official  or  lead  authorized  official,"  as 
appropriate. 
***** 

(g)  "CERCLA"  means  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9601  et  seq.,  as 
amended. 
***** 

(1)  "Damages"  means  the  amount  of 
money  sought  by  the  Federal  or  State 
agency  acting  as  trustee  or  Indian  tribe 
as  compensation  for  injury,  destruction, 
or  loss  of  natural  resources  as  set  forth 
in  section  107(a)  or  111(b)  of  CERCLA. 
***** 

(r)  "Fund"  means  the  Hazardous 
Substance  Superfund  established  by 
section  517  of  the  Superfund 
Amendments  and  Reauthorization  Act 

of  1986. 

***** 

(w)  "Lead  authorized  official"  means 
a  Federal  or  State  official  authorized  to 
act  on  behalf  of  all  affected  Federal  or 
State  agencies  acting  as  trustees  where 
there  are  multiple  agencies,  or  a 
designated  official  of  an  Indian  tribe 
where  there  are  multiple  tribes,  affected 
because  of  coexisting  or  contiguous 
natural  resources  or  concurrent 

jurisdiction. 

***** 

(z)  "Natiu'al  resources"  or  "resources" 
means  land,  fish,  wildlife,  biota,  air, 
water,  ground  water,  drinking  water 
supplies,  and  other  such  resources 


belonging  to,  managed  by,  held  in  trust 
by.  appertaining  to,  or  otherwise 
controlled  by  the  United  States 
(including  the  resources  of  the  fishery 
conservation  zone  established  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976),  any  State,  or 
local  government  any  foreign 
government  any  Indian  tribe,  or.  if  such 
resources  are  subject  to  a  trust 
restriction  on  alienation,  any  member  of 
an  Indian  tribe.  These  natural  resources 
have  been  categorized  into  the  following 
five  groups:  surface  water  resources, 
ground  water  resources,  air  resources, 
geologic  resources,  and  biological 
resources. 
***** 

(ff)  "Rebuttable  presumption"  means 
the  procedural  device  provided  by 
secUon  107(f)(2)(C)  of  CERCLA 
describing  the  evidentiary  weight  that 
must  be  given  to  any  determination  or 
assessment  of  damages  in  any 
administrative  or  judicial  proceeding 
under  CERCLA  or  section  311  of  the 
CWA  made  by  a  Federal  or  State  trustee 
in  accordance  with  the  rule  provided  in 
this  part. 
***** 

(rr)  'Trustee"  means  any  Federal 
natural  resources  management  agency 
designated  in  the  NCP,  40  CFR  Subpart 
G,  and  any  State  agency  designated  by 
the  Governor  of  each  State,  pursuant  to 
section  107(f)(2)(B)  of  CERCLA,  that  may 
prosecute  claims  for  damages  under 
section  107(f)  or  111  (b)  of  CERCLA 

(uu)  "Indian  tribe"  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  but  not  including 
any  Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eligible  for  the  special  progams  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

5.  It  is  proposed  to  amend  S  1115  by 
revising  (a)  introductory  text  and  (c),  by 
removing  the  period  at  the  end  of 
{a)(3)(iii)  and  adding  the  phrase  ";  and", 
and  by  adding  new  (a)(4),  (d),  and  (e)  to 
read  as  follows: 

i  1  LIS    Actions  against  th*  rssponsibis 
party  for  damages. 

(a)  In  an  action  filed  pursuant  to 
section  107(f)  of  CERCLA,  or  section 
311(f)  (4)  and  (5)  of  the  CWA,  a  Federal 
or  State  agency  acting  as  a  trustee,  or 
Indian  tribe  acting  pursuant  to  section 
126(d)  of  CERCLA,  who  has  performed 
an  assessment  in  accordance  with  this 
rule  may  recover: 
***** 

(4)  Interest  on  the  amounts 
recoverable  as  set  forth  in  section  107(a) 


of  CERCLA.  Such  interest  shall  accrue 
from  the  later  of:  the  date  payment  of  a 
specified  amount  is  demanded  in 
writing,  or  the  date  of  the  expenditure 

concerned; 

*        «        «        •        * 

(c)  Where  an  assessment  determines 
that  there  is,  in  fact  no  injury,  as 
defined  in  S  11.62  of  this  part,  the 
Federal  or  State  agency  acting  as 
trustee,  or  Indian  tribe  acting  pursuant 
to  section  126(d)  of  CERCLA,  may  not 
recover  assessment  costs. 

(d)  There  shall  be  no  double  recovery 
under  this  rule  for  damages  or  for 
assessment  costs,  that  is,  damages  or 
assessment  costs  may  only  be  recovered 
once,  for  the  same  discharge  or  release 
and  natural  resource,  as  set  forth  in 
section  107(f)(1)  of  CERCLA. 

(e)  Actions  for  damages  and 
assessment  costs  shall  comply  with  the 
statute  of  limitations  set  forth  in  section 
113(g)  of  CERCLA 

Subpart  B — Preassessment  Screen 

6.  It  is  proposed  to  revise  §11.20  to 
read  as  follows: 

§  1 1 .20    Notification  and  dstsctioa 

(a)  Notification.  (1)  Section  104(b)(2) 
of  CERCLA  requires  prompt  notification 
of  Federal  and  State  natural  resource 
trustees  of  potential  damages  to  natural 
resources  under  investigation  and 
requires  coordination  of  the 
assessments,  investigations,  and 
planning  under  section  104  of  CERCLA 
with  such  Federal  and  State  trustees. 

(2)  The  NCP  at  40  CFR  300.52(d)  and 
300.64(d)  provides  for  the  OSC  or  lead 
agency  to  notify  the  Federal  or  State 
agency  acting  as  trustee  when  natural 
resources  have  been  or  are  likely  to  be 
injured  by  a  discharge  of  oil  or  a  release 
of  a  hazardous  substance  being 
investigated  under  the  NCP. 

(3)  Federal  and  State  natural  resource 
trustees,  upon  such  notification 
described  in  paragraphs  (a)(1)  and  (2)  of 
this  section,  shall  take  such  actions,  as 
may  be  appropriate,  to  provide  timely 
response  and  coordination  consistent 
with  the  NCP. 

(b)  Previously  unreported  discharges 
or  releases.  If  a  Federal  or  State  agency 
acting  as  trustee  or  Indian  tribe 
identifies  or  is  informed  of  apparent 
injuries  to  natural  resources  that  appear 
to  be  a  result  of  a  previously 
unidentified  or  unreported  discharge  of 
oil  or  release  of  a  hazardous  substance, 
he  should  first  make  reasonable  efforts 
to  determine  whether  a  discharge  or 
release  has  taken  place.  In  the  case  of  a 
discharge  or  release  not  yet  reported  or 
being  investigated  under  the  NCP,  the 
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Federal  or  State  agency  acting  as  trustee 
or  Indian  tribe  shall  report  that 
discharge  or  release  to  the  appropriate 
authority  as  designated  in  the  NCP,  40 
CFR  300.51(b)  and  300.63(b). 

(c)  Identification  of  co-trustees.  The 
Federal  or  State  agency  acting  as  trustee 
or  Indian  tribe  should  assist  the  OSC  or 
lead  agency,  as  needed,  in  identifying 
other  Federal  or  State  agencies  or  Indian 
tribes  whose  resources  may  be  affected 
as  a  result  of  shared  responsibility  for 
the  resources  and  who  should  be 
notified. 

7.  It  is  proposed  to  amend  S  11.21  by 
revising  (a)(1),  (b),  and  (c)  to  read  as 
follows: 

§11.21    Emorgency  restorations. 

(a)  Reporting  requirements  and 
definition.  (1)  In  the  event  of  a  natural 
resource  emergency,  the  Federal  or  State 
agency  acting  as  trustee  or  Indian  tribe 
shall  contact  the  National  Response 
Center  (800/424-8802)  to  report  the 
actual  or  threatened  discharge  or 
release  and  to  request  that  an 
immediate  response  action  be  taken. 

*        •        •        *        * 

(b)  Emergency  actions.  If  no 
immediate  response  actions  are  taken  at 
the  site  of  the  discharge  or  release  by 
the  EPA  or  the  U.S.  Coast  Guard  within 
the  time  that  the  Federal  or  State  agency 
acting  as  trustee  or  Indian  tribe 
determines  is  reasonably  necessary,  or 
if  such  actions  are  insufficient,  the 
Federal  or  State  agency  acting  as  trustee 
or  Indian  tribe  should  exercise  any 
existing  authority  it  may  have  to  take 
on-site  response  actions.  The  Federal  or 
State  agency  acting  as  trustee  or  Indian 
tribe  shall  determine  whether  the 
potentially  responsible  party,  if  his 
identity  is  known,  is  taking  or  will  take 
any  response  action.  If  no-site  response 
actions  are  taken,  the  Federal  or  State 
agency  acting  as  trustee  or  Indian  tribe 
who  may  assert  a  claim  may  undertake 
limited  off-site  restoration  action 
consistent  with  their  existing  authorities 
to  the  extent  necessary  to  prevent  or 
reduce  the  immediate  migration  of  the 
oil  or  hazardous  substance  onto  or  into 
the  resource  for  which  the  Federal  or 
State  agency  may  assert  trusteeship  or 
the  resource  for  which  an  Indian  tribe 
may  assert  a  claim. 

(c)  Limitations  on  emergency  actions. 
The  Federal  or  State  agency  acting  as 
trustee  or  Indian  tribe  may  undertake 
only  those  actions  necessary  to  abate 
the  emergency  situation,  consistent  with 
their  existing  authorities.  The  normal 
procedures  provided  in  this  part  must  be 
followed  before  any  additional 
restoration  actions  other  than  those 
necessary  to  abate  the  emergency 
situation  are  undertaken.  The  burden  of 


proving  that  emergency  restoration  was 
required  and  that  restoration  costs  were 
reasonable  and  necessary  based  on 
information  available  at  the  time  rests 
with  the  Federal  or  State  agency  acting 
as  trustee  or  Indian  tribe. 

8.  It  is  proposed  to  amend  S  11.23  by 
revising  (b),  (e)  introductory  text,  (e)(2), 
(f)(4).  (g)(1)  introductory  text,  (g)(l)(ii), 
and  (g)(2)  to  read  as  follows: 

9 1 1.23    Preassessment  scra«n — general. 

•  •         •         *         # 

(b)  Purpose.  The  purpose  of  the 
preassessment  screen  is  to  provide  a 
rapid  review  of  readily  available 
information  that  focuses  on  resources 
for  which  the  Federal  or  State  agency 
may  assert  trusteeship  under  section 
107(f)  of  CERCLA  or  for  which  an 
Indian  tribe  may  assert  a  claim,  as 
speciHed  in  section  126(d)  of  CERCLA. 
TTiis  review  should  ensure  that  there  is  a 
reasonable  probability  of  making  a 
successful  claim  before  monies  and 
efforts  are  expended  in  carrying  out  an 
assessment. 

•  •        •        •        • 

(e)  Criteria.  Based  on  information 
gathered  pursuant  to  the  preassessment 
screen  and  on  information  gathered 
pursuant  to  the  NCP,  the  authorized 
official  shall  make  a  preliminary 
determination  that  all  of  the  following 
criteria  are  met  before  proceeding  with 
an  assessment: 

•  *        »        •        • 

(2)  Natural  resources  for  which  the 
Federal  or  State  agency  may  assert 
trusteeship  imder  CERCLA  or  for  which 
an  Indian  tribe  have  been  or  are  likely 
to  have  been  adversely  affected  by  the 
discharge  or  release; 

•  •        •        «        * 

(f)  *  •  • 

(4)  If  the  Federal  or  State  agency 
acting  as  trustee  or  Indian  tribe  already 
has  a  process  similar  to  the 
preassessment  screen,  and  the 
requirements  of  the  preassessment 
screen  can  be  satisfied  by  that  process, 
the  processes  may  be  combined  to  avoid 
duplication. 

•  •        »        *        * 

(g)  Preassessment  phase  costs.  (1)  The 
following  categories  of  reasonable  and 
necessary  costs  may  be  incurred  in  the 
preassessment  phase  of  the  damage 
assessment: 

•  •        ♦        *        • 

(ii)  Trustee  or  Indian  tribe 

identification  and  notification  costs; 

•  •        •        •        • 

(2)  The  reasonable  and  necessary 
costs  for  these  categories  shall  be 
limited  to  those  costs  incurred  by  the 
authorized  official  for,  and  specifically 
allocable  to,  site-specific  efforts  taken 


during  the  preassessment  phase  for 
assessment  of  damages  to  natural 
resources  for  which  the  agency  is  acting 
as  trustee  or  for  which  the  Indian  tribe 
my  assert  a  claim.  Such  costs  shall  be 
supported  by  appropriate  records  and 
documentation  and  shall  not  reflect 
regular  activities  performed  by  the 
agency  or  Indian  tribe  in  management  of 
the  natural  resource.  Activities 
undertaken  as  part  of  the  preassessment 
phase  shall  be  taken  in  a  manner  that  is 
cost-effective,  as  that  phrase  is  used  in 
this  part. 

9.  It  is  proposed  to  amend  S  11.24  by 
revising  (b)(l)(i)  and  {b)(2),  and  by 
adding  (b)(l)(v)  to  read  as  follows: 

§11.24    Preassessment  screen 
Information  on  the  site. 
•        *        *        *        • 

(b)  ,*  •  • 

(i)h  *  * 

(i)  Resulting  from  the  discharge  or 
release  were  specifically  identified  as 
an  irreversible  and  irretrievable 
commitment  of  natural  resources  in  an 
environmental  impact  statement  or 
other  comparable  environmental 
analysis,  that  the  decision  to  grant  the 
permit  or  license  authorizes  such 
commitment  of  natural  resources,  and 
that  the  facility  or  project  was  otherwise 
operating  within  the  terms  of  its  permit 
or  license,  so  long  as,  in  the  case  of 
damages  to  an  Indian  tribe  occurring 
pursuant  to  a  Federal  permit  or  license, 
the  issuance  of  that  permit  or  license 
was  not  inconsistent  with  the  fiduciary 
duty  of  the  United  States  with  respect  to 
such  bidian  tribe;  or 
***** 

(v)  Resulting  from  the  release  or 
threatened  release  of  recycled  oil  from  a 
service  station  dealer  acting  as  any 
person  described  in  section  107(a)  (3)  or 
(4)  of  CERCLA  if  such  recycled  oil  is  not 
mixed  with  any  other  hazardous 
substance  and  is  stored,  treated, 
transported  or  otherwise  managed  in 
compliance  with  regulations  or 
standards  promulgated  pursuant  to 
section  3014  of  the  Solid  Waste  Disposal 
Act  and  other  applicable  authorities. 


An 


(2)  An  assessment  under  this  part 
shall  not  be  continued  for  potential 
injuries  meeting  one  or  more  of  the 
criteria  described  in  paragraph  (b)(1)  of 
this  section,  which  are  exceptions  to 
liability  provided  in  sections  107  (f),  (i), 
and  (j)  and  114(c)  of  CERCLA. 

Subpart  C— Assessment  Plan  Phase 

10.  It  is  proposed  to  amend  S  11-30  by 
revising  (c)(2)  to  read  as  follows: 
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§  11.30    Assessment  Plan — generaL 

*         «         •         *         * 

(c)  Assessment  Plan  phase 
costs.  *  *  * 

(2)  The  reasonable  and  necessary 
costs  for  these  categories  shall  be 
limited  to  those  costs  incurred  or 
anticipated  by  the  authorized  official 
for,  and  specifically  allocable  to,  site 
specific  efforts  taken  in  the  development 
of  an  Assessment  Plan  for  a  resource  for 
which  the  agency  is  acting  as  trustee,  or 
for  which  an  Indian  tribe  may  assert  a 
claim.  Such  costs  shall  be  supported  by 
appropriate  records  and  documentation, 
and  shall  not  reflect  regular  activities 
performed  by  the  agency  or  tribe  in 
management  of  the  natural  resource. 
Activities  undertaken  as  part  of  the 
Assessment  Plan  phase  shall  be  taken  in 
a  manner  that  is  cost-effective,  as  that 
phrase  is  used  in  this  part. 

11.  It  is  proposed  to  amend  S  11-31  by 
revising  (a)(4)  to  read  as  follows: 

§  1 1.31    Assessment  Ptan— content 

(a)  General  content  and  level  of 
detail.  '  '  ' 

(4)  The  Assessment  Plan  shall  contain 
procedures  and  schedules  for  sharing 
data,  split  samples,  and  results  of 
analyses,  when  requested,  with  any 
identified  potentially  responsible  parties 
and  other  Federal  or  State  agencies 
acting  as  trustees  or  Indian  tribes. 
***** 

12.  It  is  proposed  to  amend  §  11.32  by 
revising  (a)  introductory  text  (a)(l)(i), 
(a)(l)(ii)  introductory  text  (a)(l)(ii)(A) 
introductory  text  (a)(l)(ii)  (B).  (C),  (D), 
and  (E),  (a)(l)(iii],  (c),  and  (e)  to  read  as 
follows: 

§11.32    Assessment  Plan— development 

(a)  Pre-development  requirements. 
The  authorized  official  shall  fulfill  the 
following  requirements  before 
developing  an  Assessment  Plan. 

(1)  Coordination,  (i)  If  the  authorized 
official's  responsibility  is  shared  with 
other  Federal  or  State  agencies  acting  as 
trustees  or  Indian  tribes  as  a  result  of 
coexisting  or  contiguous  natural 
resources  or  concurrent  jurisdiction,  the 
authorized  official  shall  ensure  that  all 
other  known  affected  Federal  and  State 
agencies  or  Indian  tribes  are  notified 
that  an  Assessment  Plan  is  being 
developed.  This  notification  shall 
include  the  results  of  the  Preassessment 
Screen  Determination. 

(ii)  Authorized  officials  from  different 
agencies  or  Indian  tribes  are  encouraged 
to  cooperate  and  coordinate  any 
assessments  that  involve  coexisting  or 
contiguous  natural  resources  or 
concurrent  jurisdiction.  They  may 
arrange  to  divide  responsibility  for 
implementing  the  assessment  in  any 


manner  that  is  agreed  to  by  all  of  the 
affected  Federal  and  State  agencies 
acting  as  trustees  or  Indian  tribes  with 
the  following  conditions: 

(A)  A  lead  authorized  official  shall  be 
designated  to  administer  the 
assessment  The  lead  authorized  official 
shall  act  as  coordinator  and  contact 
regarding  all  aspects  of  the  assessment 
and  shall  act  as  final  arbitrator  of 
disputes  if  consensus  among  the 
authorized  officials  cannot  be  reached 
regarding  the  development 
implementation,  or  any  other  aspect  of 
the  Assessment  Plan.  The  lead 
authorized  official  shall  be  designated 
by  mutual  agreement  of  all  the  Federal 
or  State  agencies  acting  as  trustees  or 
Indian  tribes  who  may  assert  claims.  If 
consensus  cannot  be  reached  as  to  the 
designation  of  the  lead  authorized 
official,  the  lead  authorized  official  shall 
be  designated  in  accordance  with 
paragraphs  (a){l)(ii)  (B).  (C),  P),  or  (E) 
of  Uis  section: 
***** 

(B)  When  the  natural  resources  being 
assessed  are  located  on  lands  or  waters 
subject  to  the  administrative  jurisdiction 
of  a  Federal  agency,  a  designated 
official  of  the  Federal  agency  shall  act 
as  the  lead  authorized  official. 

(C)  When  the  natural  resources  being 
assessed  are  located  on  lands  or  waters 
of  an  Indian  tribe,  the  Indian  tribe,  or  if 
such  resources  are  subject  to  a  trust 
restriction  on  alienation,  any  designated 
official  of  the  Indian  tribe,  shall  act  as 
the  lead  authorized  official,  when  acting 
pursuant  to  section  126(d)  of  CERCLA. 

(D)  For  all  other  natural  resources  for 
which  the  State  may  assert  trusteeship, 
a  designated  official  of  the  State  agency 
shall  act  as  the  lead  authorized  official. 
***** 

(E)  When  there  is  a  natiiral  resource 
claim  against  the  Fimd  pursuant  to 
section  111(c)(1)  of  CERCLA,  the  lead 
authorized  official  will  be  designated  in 
accordance  with  the  natural  resource 
claims  procedures,  40  CFR  30e.20(b). 

(iii)  If  there  is  a  reasonable  basis  for 
dividing  the  assessment  the  Federal  or 
State  agencies  acting  as  trustee  or  an 
Indian  tribe,  acting  pursuant  to  section 
126(d)  of  CERCLA,  may  act 
independently  and  pursue  separate 
assessments,  actions  or  claims  so  long 
as  the  claims  do  not  overlap.  In  these 
instances,  the  agencies  shall  coordinate 
their  efforts,  particularly  those 
concerning  the  sharing  of  data  and  the 
development  of  the  Assessment  Hans. 
***** 

(c)  Public  involvement  in  the 
Assessment  Plan.  (1)  The  Assessment 
Plan  shall  be  made  available  for  review 
by  any  identified  potentially  responsible 


parties,  other  Federal  or  State  agencies 
acting  as  trustees,  other  affected  Federal 
or  State  agencies  or  Indian  tribes,  and 
any  other  interested  members  of  the 
public  for  a  period  of  at  least  30 
calendar  days,  with  reasonable 
extensions  granted  as  appropriate, 
before  the  performance  of  any 
methodologies  contained  therein. 

(2)  Any  comments  concerning  the 
Assessment  Plan  received  from 
identified  potentially  responsible 
parties,  other  Federal  or  State  agencies 
acting  as  trustees,  other  affected  Federal 
or  State  agencies  or  Indian  tribes,  and 
any  other  interested  members  of  the 
public,  together  with  responses  to  those 
comments,  shall  be  included  as  part  of 
the  Report  of  Assessment,  described  in 

S  11.90  of  this  part 
***** 

(e)  Plan  modification.  (1)  The 
Assessment  Plan  may  be  modified  at 
any  stage  of  the  assessment  as  new 
information  becomes  available. 

(2)(i)  Any  modification  to  the 
Assessment  Plan  that  in  the  judgment  of 
the  authorized  official  is  significant  shall 
be  made  available  for  review  by  any 
identified  potentially  responsible  party, 
any  other  affected  Federal  or  State 
agencies  acting  as  trustees  or  Indian 
tribes,  and  any  other  interested 
members  of  the  public  for  a  period  of  at 
least  30  calendar  days,  with  reasonable 
extensions  granted  as  appropriate, 
before  tasks  called  for  in  the  modified 
plan  are  begun. 

(ii)  Any  modification  to  the 
Assessment  Plan  in  the  judgment  of  the 
authorized  official  is  not  significant  shall 
be  made  available  for  review  by  any 
identified  potentially  responsible  party, 
any  other  affected  Federal  or  State 
agencies  acting  as  trustees  or  Indian 
tribes,  and  any  other  interested 
members  of  the  public,  but  the 
implementation  of  such  modification 
need  not  be  delayed  as  a  result  of  such 
review. 


Subpart  D— Type  A  Assessments 

13.  It  is  proposed  to  amend  S  11-40  by 
revising  (c)  to  read  as  follows: 

§11.40    Type  A  assessments — general. 
*        •        •        •        • 

(c)  Type  A  assessment  costs.  The 
reasonable  and  necessary  costs  incurred 
in  conducting  assessments  under  this 
Subpart  shall  be  limited  to  those  costs 
Incurred  or  anticipated  by  the 
authorized  official  for,  and  specially 
allocable  to,  incident-specific  efforts 
taken  in  the  assessment  of  damages  for 
natural  resources  for  which  the  agency 
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is  acting  as  trustee  or  for  which  an 
Indian  tribe  may  assert  a  claim.  Such 
costs  shall  be  supported  by  appropriate 
records  and  docimientation,  and  shall 
not  reflect  regular  activities  performed 
by  the  agency  or  the  Indian  tribe  in 
management  of  the  natural  resource. 
Activities  imdertaken  as  part  of  the 
damage  assessment  shall  be  taken  in  a 
manner  that  is  cost-effective,  as  that 
phrase  is  used  in  this  Part. 

Subpart  E— Type  B  Assessments 

14.  It  is  proposed  to  amend  S  11.60  by 
revising  (d)(2)  to  read  as  follows: 

S  11.60    Type  B  Msessments— gencraL 

•  *        *        •        * 

(d)  Type  B  assessment  costs. 

•  •        •        *        • 

(2)  The  reasonable  and  necessary 
costs  for  these  categories  shall  be 
limited  to  those  costs  incurred  or 
anticipated  by  the  authorized  official 
for,  and  specifically  allocable  to,  site 
specific  efforts  taken  in  the  assessment 
of  damages  for  a  natural  resource  for 
which  the  agency  is  acting  as  trustee,  or 
for  which  an  Indian  tribe  may  assert  a 
claim.  Such  costs  shall  be  supported  by 
appropriate  records  and  documentation, 
and  shall  not  reflect  regular  activities 
performed  by  the  agency  or  the  Indian 
tribe  in  management  of  the  natural 
resource.  Activities  undertaken  as  part 
of  the  damage  assessment  phase  shall 
be  taken  in  a  manner  that  is  cost- 
effective,  as  that  phrase  is  used  in  this 
part. 

15.  It  is  proposed  to  amend  S  11-71  by 
revising  (g)  introductory  text  (g)(1)  and 
by  adding  new  paragraph  (g)(5)  to  read 
as  follows: 

§11.71    Quantification  p^ase— Mrvica 
reduction  quantification. 

•  •         *         •         * 

(g)  Statutory  exclusions.  In 
quantifying  the  effects  of  the  injury,  the 
following  statutory  exclusions  shall  be 
considered,  as  provided  in  section  107(f}, 
(i),  and  (j)  and  114  (c)  of  CERCLA,  that 
exclude  compensation  for  damages  to 
natural  resources  that  were  a  result  of: 

(1)  An  irreversible  and  irretrievable 
commitment  of  natural  resources 
identified  in  an  envirorunenfal  impact 
statement  or  other  comparable 
environmental  analysis,  and  the 
decision  to  grant  the  permit  or  license 
authorizes  such  a  commitment,  and  the 
facility  was  otherwise  operating  within 
the  terms  of  its  permit  or  license,  so  long 
as,  in  the  case  of  damages  to  an  Indian 
tribe  occurring  pursuant  to  a  Federal 
permit  or  license,  the  issuance  of  that 
license  or  permit  was  not  inconsistent 
with  the  fiduciary  duty  of  the  United 


States  with  respect  to  such  Indian  tribe; 
or 


(5)  Resulting  from  the  release  or 
threatened  release  of  recycled  oil  from  a 
service  station  dealer  acting  as  any 
person  described  in  section  107(a)(3)  or 
(4)  of  CERCLA  if  such  recycled  oil  is  not 
mixed  with  any  other  hazardous 
substance  and  is  stored,  treated, 
transported  or  otherwise  managed  in 
compliance  with  regulations  or 
standards  promulgated  pursuant  to 
section  3014  of  the  Solid  Waste  Disposal 
Act  and  other  the  applicable  authorities. 

(16)  It  is  proposed  to  amend  S  11.72  by 
revising  (c)(5)  to  read  as  follows: 

911.72    Quantification  phase— iMMcUne 
■ervlces  determination. 


(c)  Historical  data. 

•        •        *        ♦        ♦ 

(5)  Studies  conducted  or  sponsored  by 
Federal  or  State  agencies  acting  as 
trustees  for  Indian  tribes  for  the 
resource  in  question; 
***** 

17.  It  is  proposed  to  amend  S  11.82  by 
removing  (d)(2)(iv)(B)  and  the  letter 
designation  (d){2)(iv)(A)  and  by  revising 
(e)(1)  and  (2)  to  read  as  follows: 

§  1 1.82    Damage  detennlnation  ptiase— 
Restoration  Metr>odology  Plaa 

(e)  Plan  development  (1)  In 
developing  the  Restoration  Methodology 
Han,  the  guidance  provided  in  §  11.81  of 
this  part  shall  be  followed. 

(2)(i)  The  Restoration  Methodology 
Plan  shall  be  made  available  for  review 
by  any  identified  potentially  responsible 
party,  other  Federal  or  State  agencies 
acting  as  trustees,  other  affected  Federal 
or  State  agencies  or  Indian  tribes,  and 
any  other  interested  members  of  the 
public  for  a  period  of  at  least  30 
calendar  days,  with  reasonable 
extensions  granted  as  appropriate, 
before  the  authorized  official's  final 
decision  on  selection  of  the  alternative. 

(ii)  Comments  received  from  any 
identified  potentially  responsible  party, 
other  Federal  or  State  agencies  acting  as 
trustees,  other  affected  Federal  or  State 
agencies  or  Indian  tribes,  or  any  other 
interested  members  of  the  public 
together  with  responses  to  those 
comments  shall  be  included  as  part  of 
the  Report  of  Assessment,  described  in 
S  11.90  of  this  part. 
***** 

1&  It  is  proposed  to  amend  i  11.83  by 
revising  (b)  to  read  as  follows: 


§  1 1.83    Damage  determination  phase — use 
value  mettKxIologles. 

(b)  Use  values.  (1)  For  the  purposes  of 
this  pert,  use  values  are  the  value  to  the 
public  of  recreational  or  other  public 
uses  of  the  resource,  as  measured  by 
changes  in  consumer  surplus,  any  fees 
or  other  payments  collectable  by  the 
government  or  Indian  tribe  for  a  private 
party's  use  of  the  natural  resources,  and 
any  economic  rent  accruing  to  a  private 
party  because  the  government  or  Indian 
tribe  does  not  charge  a  fee  or  price  for 
the  use  of  the  resource. 

(2)  Estimation  of  option  and  existence 
values  shall  be  used  only  if  the 
authorized  official  determines  that  no 
use  values  can  be  determined. 

(3)  In  instances  where  the  Federal  or 
State  agency  acting  as  trustee  or  Indian 
tribe  is  the  majority  operator  or 
controller  of  a  for-  or  not-for-profit 
enterprise,  and  the  injury  to  the  natural 
resource  results  in  a  loss  to  such  an 
enterprise,  that  portion  of  the  lost  net 
income  due  the  agency  from  this 
enterprise  resulting  directly  or  indirectly 
from  the  injury  to  the  natural  resource 
may  be  included  as  a  measure  of 
damages  under  this  part. 

19.  It  is  proposed  to  amend  9  11-84  by 
revising  (i)  to  read  as  follows: 

§  11. 84    Damage  determination  phase — 
implementation  guidance. 
***** 

(i)  Scope  of  the  analysis.  The 
authorized  official  must  determine  the 
scope  of  the  analysis  in  order  to 
estimate  a  diminution  of  use  values. 

(2)  In  assessments  where  the  scope  of 
analysis  is  Federal,  only  the  diminution 
of  use  values  to  the  Nation  as  a  whole 
should  be  counted. 

(3)  In  assessments  where  the  scope  of 
analysis  is  at  the  State  level,  only  the 
diminution  of  use  values  to  the  State 
should  be  counted. 

(4)  In  assessments  where  the  scope  of 
analysis  is  at  the  tribal  level,  only  the 
diminution  of  use  values  to  the  tribe 
should  be  counted. 

Subpart  F— Post  Assessment  Ptiase 

20.  It  is  proposed  to  revise  9  11.91  to 
read  as  follows: 

§11.91    Post-«*se*smeflt  phase— demand. 

(a)  Requirement  and  content.  At  the 
conclusion  of  the  assessment  the 
authorized  official  shall  present  to  the 
potentially  responsible  party  a  demand 
in  writing  for  a  sum  certain,  representing 
the  damages  determined  in  accordance 
with  the  requirements  and  guidance  of 
9  11.40  or  of  9  11.80  of  this  part,  and 
including  the  reasonable  cost  of  the 
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assessment,  and  as  adjusted,  if 
necessary,  by  the  guidance  in  §11.92(b) 
of  this  Part,  dehvered  in  such  a  manner 
as  will  establish  the  date  of  receipt.  The 
demand  shall  adequately  identify  the 
Federal  or  State  agency  or  Indian  tribe 
asserting  the  claim,  the  general  location 
and  description  of  the  injured  resource, 
identification  of  the  type  of  discharge  or 
release  determined  to  have  resulted  in 
the  injuries,  and  the  damages  sought 
from  that  party. 

(b)  Report  of  Assessment.  The 
demand  letter  shall  include  the  Report 
of  Assessment  as  an  attachment. 

(c)  Rebuttable  presumption.  When 
performed  by  a  Federal  or  State  official 
in  accordance  with  this  part,  the  natural 
resource  damage  assessment  and  the 
resulting  Damage  Determination 
supported  by  a  complete  administrative 
record  of  the  assessment  including  the 
Report  of  Assessment  as  described  in 

§  11.90  of  this  part  shall  have  the  force 
and  effect  of  a  rebuttable  presumption 
on  behalf  of  any  Federal  or  State 
claimant  in  any  judicial  or  adjudicatory 
administrative  proceeding  under 
CERCLA,  or  section  311  of  the  CWA. 

(d)  Potentially  responsible  party 
response.  The  authorized  official  should, 
and  as  provided  in  section  113(g)(1)  of 
CERCLA.  in  some  cases  must,  allow  at 
least  60  days  from  receipt  of  the  demand 
by  the  potentially  responsible  party, 
with  reasonable  extensions  granted  as 
appropriate,  for  the  potentially 
responsible  party  to  acknowledge  and 
respond  to  the  demand,  prior  to  Tiling 
suit. 

21.  It  is  proposed  to  revise  §11.92  to 
read  as  follows: 


§  11. 92    Post-assessment  phase- 
restoration  account 

(a)  Disposition  of  recoveries.  (1)  All 
sums  (damage  claim  and  assessment 
costs]  recovered  pursuant  to  section 
107(f)  of  CERCLA  or  section  311(f)(4) 
and  (5)  of  the  CWA  by  the  Federal 
government  acting  as  trustee  shall  be 
retained  by  the  trustee,  without  further 
appropriation,  in  a  separate  account  in 
the  United  States  Treasury. 

(2)  All  sums  (damage  claim  and 
assessment  costs)  recovered  pursuant  to 
section  107(f)  of  CERCLA,  or  section 
311(f)(4)  and  (5)  of  the  CWA  by  a  State 
government  acting  as  trustee  shall 
either: 

(i)  Be  placed  in  a  separate  account  in 
the  State  treasury;  or 

(ii)  Be  placed  by  the  responsible  party 
or  parties  in  an  interest  bearing  account 
payable  in  trust  to  the  State  agency 
acting  as  trustee. 

(3)  All  sums  (damage  claim  and 
assessment  costs)  recovered  pursuant  to 
section  107(f)  of  CERCLA  or  section 
311(f)(4)  and  (5)  of  the  CWA  by  an 
Indian  tribe  shall  either: 

(i)  Be  placed  in  an  account  in  the 
tribal  treasury;  or 

(ii)  Be  placed  by  the  responsible  party 
or  parties  in  an  interest  bearing  account 
payable  in  trust  to  the  Indian  tribe. 

(b)  Adjustments.  (1)  In  establishing  the 
account  pursuant  to  paragraph  (a)  of  this 
section,  the  calculation  of  the  expected 
present  value  of  the  damage  amount 
should  be  adjusted,  as  appropriate, 
whenever  monies  are  to  be  placed  in  a 
non-interest  bearing  account.  This 
adjustment  should  correct  for  the 
anticipated  effects  of  inflation  over  the 
time  estimated  to  complete  expenditures 
for  the  restoration  or  replacement. 


(2)  In  order  to  make  the  adjustment  in 
paragraph  (b)(1)  of  this  section,  the 
authorized  official  acting  as  trustee 
should  adjust  the  damage  amount  by  the 
rate  payable  on  notes  or  bonds  issued 
by  the  United  States  Treasury  with  a 
maturity  date  that  approximates  the 
length  of  time  estimated  to  complete 
expenditures  for  the  restoration  or 
replacement. 

(c)  Payments  from  the  account. 
Monies  that  constitute  the  damage  claim 
amount  shall  be  paid  out  of  the  account 
established  pursuant  to  paragraph  (a)  of 
this  section  only  for  those  actions 
described  in  the  Restoration  Plan 
required  by  §  11.93  of  this  Part. 

(d)  Hazardous  Substance  Superfund 
Claims.  Claims  against  the  Hazardous 
Substance  Superfund  must  be  for  costs 
incurred  as  specified  by  the  procedures 
promulgated  by  EPA  at  40  CFR  Part  306. 

22.  It  is  proposed  to  amend  §  11.93  by 
revising  (c)  to  read  as  follows: 

§11.93    Part-assessment  phase- 
Restoration  Plan. 

*        «        •        •        « 

(c)  Modifications  may  be  made  to  the 
Restoration  Plan  as  become  necessary 
as  the  restoration  proceeds.  Significant 
modifications  shall  be  made  available 
for  review  by  any  responsible  party,  any 
affected  Federal  or  State  agencies  acting 
as  trustees  or  Indian  tribes,  and  any 
other  interested  members  of  the  public 
for  a  period  of  at  least  30  days,  with 
reasonable  extensions  granted  as 
appropriate  before  tasks  called  for  in  the 
modified  plan  are  begun. 
***** 
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723 11287 

724 11287 

733 1 0998 

845 1 1287 

846 1 1^87 

910 „ 1 1287 

912 1 1287 

921 „ 1 1287 

922 „ 1 1287 

933 _ 1 1287 

934 1 2<i02 

935 1 1892 

937 1 1287 


947 1 1 287 

31CFR 

1 1 1989 

103 11436,  12641 

Proposed  Rules: 

1 « 1 2003 

32CFR 

1 54 11219 

701 1 1051 

706 „.  10374.  10748.  10749 

1630 12641 

ProposMi  Rutos: 

1 662 1 1 830 

33CFR 

60 „ 1 1506 

62 1 1506 

66 1 1506 

100. 1 1506 

1 10 1 1512.  1 1645 

117 1 1646 

1 65 1 2380 

Proposed  Rules; 

100 10593,  10594,  10905, 

10906,11693 
1 1 7 1 1695,  1 2431 

34CFR 

628 1 1256 

639 1 2508 

Proposed  Rules: 

206 1 1448 

650...„ 1 2360 

36CFR 

1 1 0670 

2 10670 

4 1 0670 

7 1 0670 

34 1 0670 

228 1 0564 

Proposed  Rules: 

1 12037 

2 1 2037 

9 1 0866 

37CFR 

Proposed  Rules: 

307 1 1096 

38CFR 

1 1 0888 

17 11259 

36 1 2381 

Propossd  RuIss: 

17 10907 

39CFR 

1 0 1 0375 

1 11 10749 

Proposed  Rules: 

111 12432,  12559 

265 1 2434 

447 „ 1 21 96 

40CFR 

52 10751,  11259.  11647. 

12164.12522,12523 

60 „ 10852,  1 1420 

110 10712 

180 10375,  10376,  10565, 

10567,11260,11261, 
12165-12167.12525 
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261 11819 

266 1 1819 

271 10568.  11263 

721 11822 

761 1 0688 

799 10377.  10752 

Proposed  Rules: 

52 10596,  11287.  11288. 

11696 

85 12561,  12563 

1 23 1 2039 

141 10972.12876 

142 10972 

143 10972 

180 11292.  11293.  12198 

261 11513 

264 12566 

265 12566 

280 12662.  12786 

281 1 2853 

300 1 1513 

721 12285 

41CFR 

1 01  -20 1 1 263 

101-28 11275 

101-41 12168 

201-32 10379 

42CFR 

7 11072 

400 11647 

482 11647 

1001 1 1649 

1003 1 1649 

Proposed  Rides: 

405 11517 

43CFR 

426 1 1 938 

2090 12171 

Proposed  Rules: 

11 12886 

44CFR 

64 10753.  12178 

Proposed  Rules: 

5 10385 

6 10385 

67 11702 

45CFR 

Ch.  II 11073 

Ch.  Ill 11073 

Ch.  IV 11073 

Ch.  X 11073 

2201 10870 

Proposed  Rules: 

503 11712.  12040 

46CFR 

401 11468 

Proposed  Rules: 

Chapter  1 12439 

1 54 10598 

276 12199 

382 1 1 518 

502 10912.  12208.  12212 

503 12212 

586 11832 

47CFR 

0 12382 


1 11652 

2 10568 

22 10571 

73 10381.  10382.  10568, 

10757.11471-11473,11653. 
11825.12180.12181 

74 10568.  11474 

78 10668 

Proposed  Rules: 

1 11519 

21 1 1 51 9,  1 1 838 

73 11519-11521,  11837. 

11840-11842. 12214-12216. 
12285 

74 1 1519 

90 10389 

94 11519,11838 

48CFR 

7 11074 

203 1 2383 

205 12386 

21 5 1 1 276 

216 12387 

21 7 1 1076.  1 2387 

225 12389 

227 1 2390 

243 12387 

245 12389 

252 11076.  11276.  12383. 

12386.12389,12390 

522 12182 

542 11825 

552 1 21 82 

5315 12414 

Proposed  Rules: 

225 1 2440 

509 10913 

49CFR 

219 10575 

604 11916 

1003 11277 

1043 - 11277 

1052 1 1991 

1084 11277 

1207 10382 

1244 12415 

1249 10382 

Proposed  Rules: 

Ch.  X 11295 

571 10775 

1312 10913 

1 320 1 1 295 

50CFR 

17 10890,  11162,  11277 

301 10759 

61 1 10761 

642 1 0762 

652 10763 

663 11473 

672 10761,  11991,  12183 

675 1 0761 ,  1 1 992 

685 12641 

Proposed  Rules: 

222 12040 

227 1 2040 

640 10780 

642 1 1713 

651 10781 

652 12575 
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ACTION 

NOTICES 

Grants:  availabitity,  eto: 
VISTA  Literacy  Corps  projects,  12946 

Agricultural  Marketing  Service 
mns* 

Honey  and  watennekm  research,  prooiotkni,  and  education 
orders,  etc,  1289a 

Agricultural  Stabilization  and  Conservation  Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Tobacco,  12947 

Agriculture  Department 

See  Agricultural  Marketing  Sovice;  Aghcnitural 

Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspection  Service;  Commodity  Credit 
Corporation;  Food  and  Nutrition  Service 

Animal  and  Ptanl  Health  in^MCtion  Service 

RULES 

Overtime  services  relating  to  imports  and  exports: 
Commuted  traveltime  allowances,  12887 

PROPOSED  RULES 

Plant  pests  and  exportation  and  importation  of  animals  and 
animal  products: 
Garbage,  12917 

NOTICES 

Environmental  statements;  availability,  etc.: 
Rangeland  grasshopper  cooperative  management 
program,  12950 

Army  Department 

NOTICES 

Military  traffic  management: 
international  program — 
Rate  solicitation,  12958 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard 

PROPOSED  RULES 
Regattas  and  marine  parades: 
Children's  Liver  Foundation  Trophy  Race;  correction, 
13011 

Commerce  Department 

See  international  Trade  Administration:  National  Bureau  of 
Standards;  National  Oceanic  and  Atmospheric 
Administration 

Commission  on  Education  of  the  Deaf 

NOTICES 
Meetings,  12957 


Conuaittee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

{Procurement  list,  1987: 
Additions  and  deletions,  12958 

Commodity  Credit  Corporation 

NOTICES 

L.oan  and  purchase  programs: 
Tobacco  price  support  levels,  12947 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  13009 
(5  documents] 

Deaf,  Commission  on  Education  of  the 

See  Commission  on  Education  of  the  Deaf 

Defense  Department 

See  also  Army  Department 

NOTICES 

Meetings: 
Science  Board  task  forces,  12958 
(3  documents) 

Education  of  the  Deaf  Commission 

See  Conmiission  on  Education  of  the  Deaf 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  12908 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio,  12940 
Toxic  substances: 
Premanufacture  notices,  exemption  applications,  etc: 
processing  fees,  12940 
NOTICES 

Grants,  State  and  local  assistance: 

Regional  Administrator  protest  appeal  determinations; 
subject  index  list,  13052 
Meetings: 

Chesapeake  Bay  Executive  Council,  12963 

Science  Advisory  Board,  12963 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  13009 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Federal  Aviation  A<teninistration 

RULES 

Transition  areas;  correction,  12899 
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PROPOSED  RULES 
Control  zones,  12935 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Land  mobile  satellite  service;  financial  qualifications, 
12911 
Radio  broadcasting: 
Pre-sunrise  operations  by  daytime-only  AM  radio 
broadcast  stations;  adjustment.  12912 
PROPOSED  RULES  . 

Common  carrier  services:  | 

Satellite  communications — 
Intersatellite  interference  reduction,  application 
processing  procedures,  space  station  technical 
design  standards,  etc.,  12944 
Radio  and  television  broadcasting: 

Broadcast  multiple  ownership  rules.  12945 
NOTICES  '    '■ 

Radio  broadcasting: 
FM  stations;  reclassification,  12964 


<=^ederal  Deposit  insurance  Coiporation 

>*OTICES 

Meetings;  Sunshine  Act,  13009 

'  eoeral  Emergency  Management  Agenc 

NOTICES 

Disaster  and  emergency  areas: 
Pennsylvania,  12965 


Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinationa,  ei^: 
El  Paso  Production  Co.,  12958 
Gallagher.  William  W.,  12962 
Johnson,  James  J.,  12962 
Ladd  Petroleum  Corp.,  12959 
Newmont  Oil  Co..  12960 
Oxy  Pipeline,  Inc.,  12961 
Tennessee  Gas  Pipeline  Co.  et  al,  1296 
Vintage  Petroleum.  Inc.,  12962 
Western  Area  Power  Administration,  12962 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intei|b 
Baltimore  County.  MD.  13000 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  dtc,: 
First  United  Financial  Services,  Inc.,  et  al.,  12965 
McCamic.  Jeremy  C  et  al,  12966 
Nebraska  Capital  Corp.  et  al.,  12966 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

Tarra  Hall  Clothes,  Inc.,  et  al.,  12900 
NOTICES 
Premerger  notification  waiting  periods;  early  terminations, 

12966-12968 

(3  documents] 


Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Union  Carbide  Corp.,  12969 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
Meals  and  milk,  free  and  reduced  price;  income  eligibility 
guidelines,  12950 

Healtti  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration;  Health  Resources  and  Services 
Administration;  Social  Security  Administration 

Health  Care  Financing  Administration 

NOTICES  I 

Medicare:  | 

End-stage  renal  disease  program;  network  area 
designations 
Correction,  13011 
Lowest  charge  levels,  12969 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
Acquired  Immune  Deficiency  Syndrome  (AIDS)  regional 
education  and  training  centers  program,  12979 

Interior  Department     > 

See  also  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Arctic  National  Wildlife  Refuge,  AK,  12980 

Internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
District  Directors  et  al.,  13008 

International  Trade  Administration 

NOTICES  j 

Antidumping:  | 

Drycleaning  machinery  from  West  Germany;  correction, 

13011 
Industrial  phosphoric  acid  from — 
Israel.  12952  i 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

Waybill  data;  release  for  use,  12985 
Railroad  services  abandonment: 

CSX  Transportation.  Inc.,  12985 

Justice  Department    | 

NOTICES  ' 

Pollution  control;  consent  judgments: 
Fried  Industries,  Inc.,  et  al.,  12986 
Wyoming  Valley  Sanitary  Authority.  12988 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
American  Telephone  &  Telegraph  Co.;  Western  Region 
Lightguide  Project,  12982 
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Management  and  Budget  Office 

NOTICES 

Privacy  Act;  guidance: 
"Call  detail"  programs  to  manage  employees'  use  of 
Government's  telecommunications  systems,  12990 

Maritime  Administration 

NOTICES 

Trustees;  applicants  approved,  disapproved,  etc.: 
BT  Trust  Co.  of  California.  N.A..  13000 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

12983 
Outer  Continental  Shelf;  development  operations 

coordination: 
Tenneco  Oil  Exploration  &  Production.  12984 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federal: 
Calendar  date,  representation  of  local  time  of  the  day  for 
information  interchange,  etc.;  proposed.  12953 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  National  Council,  12986 
Humanities  Panel.  12987 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish.  12916 

NOTICES 

Meetings: 
Gulf  of  Mexico  and  South  Atlantic  Fishery  Management 
Councils,  12956 
(2  documents) 
Gulf  of  Mexico  Fishery  Management  Council.  12955 
North  Pacific  Fishery  Management  Council.  12956 
Permits: 
Foreign  fishing,  12956 

National  Parl(  Service 

NOTICES 
Meetings: 
Illinois  and  Michigan  Canal  National  Heritage  Corridor 

Commission,  12984 
Sleeping  Bear  Dunes  National  Lakeshore  Advisory 
Commission,  12984 

National  Railroad  Passenger  Corporation 

PROPOSED  RUL£S 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines,  13066 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  12988 

Committees;  establishment,  renewals,  terminations,  etc.: 
Biological  Facilities  Centers  Advisory  Panel,  12988 
Science  Resources  Studies  Advisory  Committee,  12988 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Source  material,  etc.;  domestic  licensing: 
Emergency  preparedness  for  fuel  cycle  and  other 
radioactive  material  licensees,  12921 
NOTICES 
Meetings: 
Reactor  Safeguards  Advisory  Committee 
Proposed  schedule,  12988 

Office  of  Management  ar>d  Budget 

See  Management  and  Budget  Office 

Postal  Service 

RULES 

Practice  and  procedure  rules: 
Program  Fraud  Civil  Remedies  Act;  implementation.  12900 

PROPOSED  RULES 

Conflict  of  interests;  attendance  at  group  functions 
Correction,  13011 

Public  Health  Service 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 

Miscellaneous  amendments.  13034 
NOTICES 

Hazardous  materials: 
Inconsistency  rulings,  etc. — 
Michigan,  13000 
Vermont,  13062 

Securities  and  Exchange  Commission 

NOTICES 

Consohdated  quotation  plan  and  consolidated  transaction 

plan  fee  schedules:  amendments,  12997 
Self-regulatory  organizations;  proposed  rule  changes: 

Options  Clearing  Corp..  12995 

Philadelphia  Stock  Exchange,  Inc.,  12996 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Philadelphia  Stock  Exchange.  Inc..  12997 
Applications,  hearings,  determinations,  etc.: 

Bank  Stock  Fund,  Inc.,  12993 

First  Trust  Foreign  Investor  U.S.  Government  Fund,  LP., 
12994 

Social  Security  Administration 

PROPOSED  RULES 

Social  security  benefits  and  supplemental  security  income: 
Conservative  examinations  and  existing  medical 
evidence;  standards,  13014 

State  Department 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 

Uniform  fee  schedule  and  administrative  guidelines,  12936 
NOTICES 
Meetings: 
International  Telegraph  and  Telephone  Consultative 
Committee  and  International  Radio  Consultative 
Committee,  12999 
Private  International  Law  Advisory  Committee,  12998 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Simshine  Act,  13009 
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I 


Transportation  Department 

See  also  Coast  Guard:  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Maritime 
Administration;  Research  and  Special  Programs 
Administration  1 

NOTICES  I 

Aviation  proceedings: 
Agreements  Hied:  weekly  receipts,  12999 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  12999 
Hearings,  etc. — 
US  Air-Piedmont  acquisition  case,  13000 
(3  documents) 

Treasury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  im^er  OMB  review, 
13007  I 

United  States  tnfornuition  Agency 

NOTICES 

Meetings: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which   are   keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put}lished  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SupehnterxJent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL   REGISTER   issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Seivice 

7  CFR  Part  354 

[Docfctt  No.  87-046] 

Commuted  Traveltime  Periods 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  in  7  CFR  Part  354,  which 
prescribe  commuted  traveltime 
allowances,  by  adding  or  removing 
commuted  traveltime  periods  in 
Delaware,  Kentucky,  New  Jersey,  Ohio, 
Pennsylvania,  Tennessee,  and  the  Virgin 
Islands  of  the  United  States.  Commuted 
traveltime  periods  reflect  the  time 
necessarily  spent  in  reporting  to,  and 
returning  from,  the  place  at  which  an 
employee  of  Plant  Protection  and 
Quarantine  performs  Sunday,  holiday, 
or  unscheduled  overtime  duty. 
EFFECTIVE  DATE;  April  20. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  Eggert.  Director,  National 
Administrative  Planning  Staff,  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture,  Room 
614,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782,  301-436- 
7250. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

We  are  amending  the  regulations  in  7 
CFR  Part  354,  entitled  "Overtime 
Services  Relating  to  Imports  and 
Exports"  (referred  to  below  as  the 
regulations],  which  set  forth  provisions 
for  obtaining  inspection,  laboratory 
testing,  certincation,  or  quarantine 
services  pertaining  to  the  importation 
and  exportation  of  plants,  plant 
products,  animals,  animal  products,  or 


other  commodities  during  Sundays, 
holidays,  or  other  times  outside  Oie 
regular  tour  of  duty  of  Plant  Protection 
and  Quarantine  (PPQ)  employees  who 
perform  these  services. 

The  regulations  provide  that,  under 
certain  circumstances,  the  charges  for 
services  of  a  PPQ  employee  shall 
include  charges  for  a  commuted 
traveltime  period.  Section  354.2  of  the 
regulations  contains  administrative 
instructions  prescribing  commuted 
traveltime  periods,  which  reflect,  as 
nearly  as  is  practicable,  the  time 
required  for  a  PPQ  employee  to  travel 
to,  and  return  from,  the  place  where  he 
or  she  performs  the  Sunday,  holiday,  or 
unscheduled  overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  adding  or  removing 
commuted  traveltime  periods  in 
Delaware,  Kentucky,  New  Jersey,  Ohio, 
Pennsylvania,  Termessee,  and  the  Virgin 
Islands  of  the  United  States.  (The 
amendments  are  set  forth  in  the  rule 
portion  of  this  document.)  This  action  is 
necessary  to  inform  the  public  where 
PPQ  employees  are  available  to  perform 
Sunday,  holiday,  or  unscheduled 
overtime  duty  and  to  inform  the  public 
of  the  commuted  traveltime  periods  for 
this  travel. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  if  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  not  have  a 
significant  effect  on  the  economy:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  articles  and 
commodities  requiring  inspection  and 
other  services  of  a  PPQ  employee  on  a 
Sunday,  hohday,  or  unscheduled 
overtime  basis  at  the  aiTected  locations 


represents  an  insignificant  portion  of  the 
total  number  that  requires  these  services 
at  locations  in  the  United  States. 
Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  Commuted  traveltime  periods 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  of  5 
U.S.C.  553,  we  find  for  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  for  good  cause  that  this  nlle  be 
made  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V) 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities. 
Government  employees.  Imports,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

Under  the  circumstances  described 
above,  7  CFR  Part  354  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2280,  49  U.S.C.  1741;  7 
CFR  2.17, 2.51,  and  371.2(c). 
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2.  Section  354.2  is  amended  by 
removing  or  adding  in  alphabetical 
order,  the  information  as  shown  below: 

§  354.2    Administrative  instructions 
prescribing  commuted  traveltime. 


Commuted  Traveltime  AaowANCES 

[In  Houfs) 

Metropolitan 
area 


Locatxx^  covered 


Servedfrom 


Out- 
side 


Remove: 

Tennessee 

Memphis  Dyersburg.. 

Millington Dyersburg.. 

•  ■  • 

Add: 


Delaware: 

Wilmington Bndgeton 

Witmmgtoo Trenton 


Kentucky: 

FortCampba* Jackson.  TN ... 

Louisville Georgatowm .... 

Undesignated  - 

ports. 

•  •  • 

New  Jersey: 

Leonardo Freehold 

Leonardo McGwre  AFB.. 

Leonardo Trenton 

Salem Trenton 

Trenton McGuraAFB.. 


Ohio: 
Greater  Cmcinruti 
Airport. 


Georgetown,  KY.. 


Pennsylvania: 

Ptiiladelphia Trenton 

Priiladelpnia Bndgeton.. 

Tennessee: 

Memphis Jackson.... 

Millmgton Jackson.... 

Nashville Jackson.... 


Virgin  Islands 
Cruz  Bay.  St 

John,  USVI 
Undesignated 

ports. 


St.  Thomas.  USVI.. 


Done  at  Washington.  DC.  this  15th  day  of 
April,  1987. 
D.  Husnik, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  87-8772  Filed  4-17-87;  8:45  ami 

BILUNG  CODE  341»-34-M 

Agricultural  Marketing  Service 

7  CFR  Parts  1200, 1205. 1207,  and  1250 

Research,  Promotion,  and  Education 
Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  action  adds  the  Honey 
Research,  Promotion,  and  Consumer 
Information  Act  and  Watermelon 


Research  and  Promotion  Act  to  the 
definition  of  the  term  "Act"  in  uniform 
rules  of  practice  and  procedure 
governing  proceedings  to  formulate  and 
amend  orders  under  research, 
promotion,  and  education  programs. 
This  action  also  removes  the  Beef 
Research  and  Information  Act  from  the 
definition  of  that  term  in  the  rules  of 
practice  and  procedure,  because  that 
Act  has  been  amended  in  such  a  manner 
as  to  render  inapplicable  these  uniform 
rules  of  practice.  When  the  uniform 
rules  of  practice  and  procedure  were 
adopted,  the  corresponding  subparts  in 
the  then  applicable  research,  promotion 
and  education  programs  were 
terminated.  Those  subparts,  however, 
were  not  removed  from  the  applicable 
CFR  Parts.  This  action  removes  these 
duplicative  subparts. 
EFFECTIVE  DATE:  April  20, 1987. 
FOR  FURTHER  INFORMATION  CONTACT! 
Ronald  L.  Cioifi,  Chief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Room  2523-S,  AMS, 
USDA.  Washington.  DC  20250; 
telephone:  (202)  447-5698. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act,  the 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
fflitities.  This  rule  is  a  technical 
amendment  to  the  existing  rules  of 
practice  and  would  impose  no 
additional  costs  on  persons  affected  or 
regulated  by  the  several  research, 
promotion  and  education  orders. 
Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553,  it  is 
found  upon  good  cause  that  notice  and 
Other  public  procedure  with  respect  to 
this  action  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest,  and  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because  this  final 
rule  makes  technical  revisions  to  the 
existing  rules  of  practice,  which  are 
uniform  for  all  applicable  research  and 
promotion  programs;  the  rules  are 
already  applicable  to  those  programs 
that  are  newly  specified  in  the  rules 
because  of  the  existing  definition  of  the 
term  "Act";  and  the  final  rule  deletes 
duplicative  language  previously 
terminated  but  not  removed  from 
existing  subparts  in  the  Code  of  Federal 
Regulations. 


On  October  6, 1982,  the  Agricultural 
Marketing  Service  established  7  CFR 
Part  1200,  Rules  of  Practice  and 
Procedure  Governing  Proceedings  Under 
Research,  Promotion,  and  Education 
Programs;  Rules  of  Practice  and 
Procedure  Governing  Proceedings  to 
Formulate  and  Amend  an  Order  (47  FR 
44684).  Part  1200  applied  uniformly  to  all 
applicable  research,  promotion,  and 
education  programs  in  operation  at  that 
time.  Part  1200  was  also  intended  to 
include  any  subsequent  research, 
consumer  information,  promotion,  and 
nutrition  education  acts  established  as 
Public  Law  by  Congress  and  the 
definition  of  the  term  "Act"  affects  this 
intended  coverage.  This  rule  adds  the 
Honey  Research,  Promotion,  and 
Consumer  Information  Act  and 
Watermelon  Research  and  Promotion 
Act  to  the  definition  of  the  term  "Act." 

When  7  CFR  Part  1200  was 
established,  there  were  four  research, 
promotion,  and  education  programs  in 
operation.  These  programs  included 
Cotton  Research  and  Promotion,  7  CFR 
Part  1205;  Potato  Research  and 
Promotion  Plan,  7  CFR  Part  1207;  Egg 
Research  and  Promotion,  7  CFR  Part 
125a  and  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education,  7 
CFR  Part  1280.  In  addition,  7  CFR  Part 
1260  contained  procedures  to  formulate 
a  Beef  Research  and  Information  Order. 
With  the  establishment  of  Part  1200, 
each  of  the  subparts  setting  out  the 
procedures  to  formulate  on  order  under 
the  separate  research,  promotion,  and 
education  programs  were  rendered 
duplicative  and  unnecessary. 
Accordingly,  the  rule  establishing  Part 
1200  terminated  those  subparts.  Those 
subparts,  however,  were  not  at  that  time 
deleted  ft-om  the  Code  of  Federal 
Regulations.  The  wheat  subpart  was 
deleted  as  a  result  of  the  termination  of 
the  Wheat  and  Wheat  Foods  Research 
and  Nutrition  Education  Order  which 
was  published  October  31, 1986  (51  FR 
39738).  Therefore,  this  action  deletes 
each  of  the  following  subparts  from  the 
Code  of  Federal  Regulations:  7  CFR 
1205.1-1205.19;  7  CFR  1207.1-1207.19;  7 
CFR  1250.1-1250.19.  Part  1260,  Beef 
Research  and  Information  has  been 
amended  since  promulgation  of  Part 
1200  by  a  new  Part  1260,  Beef  Promotion 
and  Research  Order  (51  FR  26132)  and 
implementing  regulations  (51  FR  11557; 
51  FR  35196).  The  newly  amended  Beef 
Promotion  and  Research  Act  (Pub.  L  99- 
198;  7  U.S.C.  1260  et  seq.;  effective 
January  1, 1986]  does  not  provide  for 
hearings  to  establish  or  amend  an  order. 
Therefore,  this  rule  deletes  reference  to 
the  Beef  Research  and  Information  Act 
in  Part  1200. 


Fecs*-'i 


List  of  Subjects 
7  CPR  Part  1200 
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Administrative  practice  and 
procedure. 

7  CFR  Parts  1200,  1205, 1207, 1250 

Agriculttu^l  researdi. 

Accordingly,  the  Agricultural 
Marketing  Service  is  amending  Chapter 
XI  of  Title  7  as  follows; 

PART  1200-RULES  OF  PRACTICE 
AND  PROCEDURE  QOVERNMQ 
PROCEEOINQS  UNDER  RESEARCH, 
PROMOTION,  AND  EDUCATION 
PROGRAMS 

1.  The  authority  citation  for  Part  1200 
is  revised  to  read  as  follows: 

Authority:  Cottoo  Research  and  Promotion 
Act  a»  amended.  Pub.  L  8&-502,  89th  Cong^ 
approved  July  13. 1966.  7  U.S.C.  2101-2119; 
Egg  Research  and  Consumer  Information  Act, 
as  amended.  Pub.  L  93-428,  93rd  Cong., 
approved  October  1, 1974,  7  U.S.C.  2701-2718; 
Floral  Research  and  Conatmier  Information 
Act,  Pub.  L  97-«8,  97th  Cong.,  approved 
December  22, 1981.  7  U.S.C.  4301-4319;  Potato 
Research  and  FVomotion  Act  as  amended. 
Pub.  L  91-670,  9l8t  Cong.,  approved  January 
11, 1971,  7  U.S.C.  2811-2627;  Wheat  and 
Wheat  Foods  Research  and  Nutrition 
Education  Act,  Pub.  U  95-113,  96th  Cong., 
approved  September  29, 1977,  7  U.S.C.  3401- 
3417;  Honey  Research,  Promotion,  and 
Consumer  Information  Act  Pob.  L  98-590( 
98th  Cong.,  approved  October  aa  19W.  7 
U.S.C.  4601-4612;  Watermelon  Research  and 
Promotion  Act  Pub.  L  99-198;  99th  Cong., 
approved  December  23. 1985,  7  U.S.C  4901- 
4916. 

2.  Section  1200.2,  paragraph  (a)  is 
revised  to  read  as  follows: 

912002    OcflnWons. 
*         •         •         •         * 

(a)  The  term  "Act"  means  the  Cotton 
Research  and  Promotion  Act,  as 
amended,  Pub.  L.  89-502,  89th  Cong^ 
approved  July  13, 1986,  7  U.S.C.  2101- 
2119;  the  Egg  Research  and  Consumer 
Information  Act,  as  amended.  Pub.  L 
93-428,  93rd  Cong.,  approved  October  1. 
1974,  7  U.S.C.  2701-2718;  the  Floral 
Research  and  Consimier  Information 
Act,  Pub.  L  97-98, 97th  Cong„  approved 
December  22. 1981.  7  U.S.C.  4301-4319; 
the  Potato  Research  and  Promotion  Act 
as  amended.  Pub.  L  91-670.  91st  Cong., 
approved  January  11. 1971.  7  U.S.C. 
2611-2627;  the  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Act 
Pub.  L  9&-113, 95th  Cong.,  approved 
September  29. 1977,  7  U.S.C.  3401-3417; 
the  Honey  Research.  Promotion,  and 
Consumer  Information  Act.  Pub.  L.  96- 
590,  98th  Cong.,  approved  October  30. 
1984.  7  U.S.C  4601-4612;  the 


Watermelon  Research  and  Promotion 
Act  Pub.  L  99-196:  99th  Cong.,  approved 
December  23. 1985,  7  U.S.C.  4901-4916; 
and  any  subsequent  research,  consiuner 
information,  promotion,  and  nutrition 
education  acts  established  as  Public 
Law  by  Congress. 


PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Auth«rity:  Sea  15,  80  SUt  285;  7  U.S.C 
2114.  Sec  7.  80  Stat  281.  7  U.S.C  2106. 

S  1205.1  through  1205.19    [Rwnovtd] 

2.  Part  1205  is  amended  by  removing 
Subpart— Rules  of  Practice  and 
Procedure  Governing  Proceedings  to 
Formulate  Orders  Under  the  Cotton 
Research  and  Promotion  Act  ({  S  1205.1- 
1205.19). 

PART  1207-POTATO  RESEARCH  AND 
PROMOTION  PLAN 

1.  The  authority  citation  for  Part  1207 
continues  to  read  as  follows: 

Authority  Title  lU  of  Pub.  L  91-670;  84  Stat 
2041;  7  U.S.C.  2611-2827.  as  amended,  unless 
otherwise  noted. 

S  1207.1  through  1207.19    [Removwl] 

2.  Part  1207  is  amended  by  removing 
Subpart — Rules  of  Practice  and 
Procedure  Governing  Proceedings  to 
Formulate  a  Plan  Under  the  Potato 
Research  and  Promotion  Act  (§5 1207.1- 
1207.19). 

PART  1250— CQQ  RESEARCH  AND 
PROMOTION 

1.  The  authority  citation  for  Part  1250 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-428,  86  Stat  1171  (7 
U.S.C.  2701  et  seg.)  (Egg  Research  and 
Consumer  Act). 

§§  1250. 1  through  1250. 1 9    [  Removed  ] 

2.  Part  1250  is  amended  by  removing 
Subpart — Rules  of  Practice  and 
Procediue  Governing  Proceedings  to 
Formulate  an  Order  Under  the  Egg 
Research  and  Consumer  Information 
Act(85l25ai-1250.19). 

Signed  in  Washington,  DC.  on  April  9, 1987, 
Karan  K.  Darling, 

Deputy  Asaiatant  Secretary.  Marketing  *• 

Inspection  Services. 

[PR  Doc  87-8597  Filed  4-17-87;  8:45  am) 

BILUNQ  COOC  S410-(n-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspaee  Docket  No.  B7-AWP-6) 

Revlalon  to  Montague,  Callfomla 
Transition  Area 

AOENCV.  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Correction  to  final  rule. 


SUMMARY:  An  error  was  noted  in  the 
revision  to  the  Montague.  California, 
transition  area  that  was  published  in  the 
Federal  Register  on  March  5. 1987,  (52 
FR  6778),  (Airspace  Docket  No.  87- 
AWP-6).  This  action  corrects  that  error. 
EFFECnvi  DATE  0901  UTC  June  4. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  T.  Torikai,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch.  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  L^wndale,  California  90260: 
telephone  (213)  297-1648. 
SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  document  (87-4563), 
published  on  March  5. 1987,  revised  the 
Montague,  California,  transition  area. 
An  error  was  discovered  in  the  revised 
description  and  this  action  corrects  that 
error.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  (87-4563),  as  published  in  the 
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Federal  Register  on  March  5, 1987.  (52 
FR  6778)  is  corrected  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1346(a),  1354(a).  1510; 
E.0. 10654;  49  U.S.C.  106(g)  (Revised  Pub.  L. 
97-449.  )anuary  12, 1983);  14  CFR  11.69. 

971.181    [Amended] 

2.  §  71.181  is  amended  as  follows: 

Montague,  CA  |Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Siskiyou  County  Airport  (lat.  41°48'54"  N.. 
long  122°28'01"  W.);  that  airspace  extending 
upward  from  1,200  feet  above  the  surface 
within  9.5  miles  east  and  6  miles  west  of  the 
356°  and  176'  bearings  from  the  Montague 
RBN,  extending  from  8  miles  north  to  1  mile 
south  of  the  RBN;  and  within  9.5  miles  east 
and  6  miles  west  of  the  180°  bearing  from  the 
Montague  RBN,  extending  19  miles  south  of 
the  RBN. 

Issued  in  Los  Angeles.  California,  on  April 
9, 1987. 

Wayne  C.  Newcomb, 
Manager.  Air  Traffic  Division.  Western- 
Pacific  Region. 
[FR  Doc.  87-8732  Filed  4-17-87;  8:45  am] 

BtLUNO  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Docket  C-2797] 

Prohibited  Trade  Practices;  Tarra  Hall 
Clothes,  Inc.,  et  al. 

agency:  Federal  Trade  Commission. 
action:  Notice  of  30  day  period  for 
public  comment  on  petition  by  Abraham 
Cohen  to  reopen  and  modify  the  order  in 
Docket  No.  C-2797. 

summary:  Abraham  Cohen,  individual 
respondent  in  the  order  in  Docket  No. 
C-2797,  filed  a  petition  on  April  2, 1987, 
requesting  that  the  Commission  reopen 
and  modify  the  order. 
DATE  The  deadline  for  filing  comments 
in  this  matter  is  May  15, 1987. 
ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580.  Requests  for  copies  of  the 
petition  should  be  sent  to  Public 
Reference  Branch,  Room  130. 
FOR  FURTHER  INFORMATION  CONTACT 
Jerry  R.  McDonald,  Enforcement 
Division.  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-2971. 
SUPPLEMENTARY  INFORMATION:  The 
petitioner,  Abraham  Cohen,  no  longer 
has  an  interest  in  the  corporation  in  the 


order,  Tarra  Hall  Clothes,  Inc.  He  is  now 
president  of  Hartz  &  Company,  Inc.,  an 
importer  of  wool  products  and 
manufacturer  of  men's  clothing.  The 
order  modification  requested  petitioner 
would  remove  petitioner  from  the 
order's  prohibition  on  importing  wool 
products  except  upon  filing  a  bond  with 
the  Secretary  of  the  Treasury  in  a  sum 
double  the  value  of  the  imported  wool 
products  and  any  duty  thereon, 
conditioned  upon  compliance  with  the 
Wool  Products  Labeling  Act  of  1939.  The 
petition  was  placed  on  the  public  record 
on  April  15, 1987. 

List  of  Subjects  in  16  CFR  Fart  13 

Labeling.  Textile.  Trade  practices. 
Warranties,  WooL 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  87-8751  Filed  4-17-87;  8:45  am] 

BtLUNO  COOE  67S»-«1-M 


POSTAL  SERVICE 

39  CFR  Parts  2?4, 233, 273  and  962 

Implementation  of  ttie  Program  Fraud 
Civil  Remedies  Act 

AQENCY:  Postal  Service. 

ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  adopts 
final  regulations  implementing  the 
Program  Fraud  Civil  Remedies  Act  of 
1986.  These  regulations  establish  the 
administrative  procedures  for  imposing 
the  statutory  authorized  civil  penalties 
and  assessments  against  any  person 
who  makes,  submits,  or  presents  a  false, 
fictitious  or  fraudulent  claim  or  written 
statement  to  the  Postal  Service. 
EFFECTIVE  DATE:  May  20, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Klepac,  (202)  268-2962. 
SUPPLEMENTARY  INFORMATION:  On 
March  11, 1987,  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  (52  FR  7454)  proposed 
regulations  implementing  the  Program 
Fraud  Civil  Remedies  Act  of  1988,  Pub. 
L.  99-509,  enacted  on  October  21, 1986, 
codified  at  31  U.S.C.  3801  through  3812. 
That  Act  generally  provides  that  any 
person  who  knowiiigly  submits  a  false 
claim  or  statement  to  the  Federal 
Government  in  an  amount  less  than 
$150,000  may  be  liable  for  an 
administrative  civil  penalty  of  not  more 
than  $5,000  for  each  false  claim  or 
statement,  and,  in  certain  cases,  to  an 
assessment  equal  to  double  the  amount 
falsely  claimed. 

The  Postal  Service  received  no  public 
comments  on  its  proposed  regulations. 


For  ease  of  administration,  however,  we 
decided  to  separate  the  rules  governing 
the  conduct  of  administrative  hearings 
under  the  Act  from  the  main  body  of  the 
regulations.  Accordingly,  the  hearing 
procedures  will  appear  as  Part  962  in 
title  39,  Code  of  Federal  Regulations, 
whereas  the  regulations  implementing 
the  remainder  of  the  Act  will  appear  as 
Part  273  of  diat  tide.  In  addition  to 
conforming  editorial  changes,  a  new 
section  expressly  authorizing 
continuances  and  extensions  is  being 
added  to  the  hearing  procedures,  and 
cross  references  to  the  new  regulations 
are  being  incorporated  in  39  CFR  Parts 
224  and  233. 

Accordingly,  the  Postal  Service 
amends  39  CFR  Parts  224  and  233,  and 
adds  new  Parts  273  and  962  to  read  as 
follows: 

List  of  Subjects  in  39  CFR  Parts  224, 233. 
273  and  962 

Organization  and  functions 
(Government  agencies).  Administrative 
practice  and  procedure.  Fraud, 
Penalties,  Crime.  Postal  Service. 

PART  224— {AMENDED] 

1.  The  authority  citation  for  Part  224 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  203.  204,  401(2).  402. 
403.  404.  and  409. 

S  224.1    [Amended] 

2.  In  S  224.1.  paragraph  (c](4)(ii)(A)  is 
amended  by  inserting  "section  3803  of 
title  31,"  Immediately  after  "tide  18,". 

§224.6    [Amended] 

3.  Section  224,6(b)  is  amended  by — 

a.  Removing  the  "and"  after  the 
semicolon  in  paragraph  (b)(15)  and  the 
period  at  the  end  of  paragraph  (b)(16); 

b.  Inserting  a  semicolon  and  "and" 
inunediately  after  "conventions"  in 
paragraph  (b)(16);  and 

c.  Republishing  for  the  reader's 
convenience  the  introductory  text  of 
paragraph  (b)  and  adding  new 
pfiragraph  (b)(17)  reading  as  follows: 
***** 

(b)  The  Law  Department :  *  *  * 
(17)  Performs,  through  the  General 
Coimsel,  the  function  of  Reviewing 
Official  under  the  Program  Fraud  Civil 
Remedies  Act  in  accordance  with  Part 
273  of  diis  tide. 

9224.7    [Amended] 

4.  Section  224.7  is  amended  by  adding 
immediately  after  the  third  sentence  the 
following  new  sentence:  "In  addition, 
through  the  Chief  Postal  Inspector,  it 
performs  the  fimction  of  Investigating 
Official  under  the  Program  Fraud  Civil 
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Remedies  Act  in  accordance  with  Part 
273  of  this  title." 

PART  233— [AMENDED] 

5.  The  authority  citation  for  Part  233 
continues  to  read  as  follows: 

Authority:  39  U.S.&  101,  401,  402,  403.  404, 
406.  4ia  411. 3005(eHl):  12  U5.C  3401-3422: 
18  U.S.C  2254. 

§  233.1    [Amendsd) 

6.  Section  233.1  is  amended  by  adding 
at  the  end  thereof  the  following  new 
paragraph(c): 

(c)  Issuance.  The  Chief  Postal 
Inspector,  in  accordance  with  Part  273  of 
this  title,  may  issue  documentary 
subpoenas  under  the  Program  Fraitd 
Civil  Remedies  Act. 

7.  The  undesignated  center  heading 
"Damage  or  Loss  of  Government 
Property"  is  removed  and  new  Part  273 
is  added  to  read  as  follows: 

PART  273— AOMINISTRATIOM  OF 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

273.1  Purpose. 

273.2  Definitions. 

273.3  Liability  for  false  claims  and 
statements. 

273.4  Non-exchisivity  of  penalty  authority. 

273.5  Investigations  of  alleged  violations. 

273.6  Evaluation  by  reviewing  official. 

273.7  Conciurence  of  Attorney  General 

273.8  Issuance  of  complaint. 

273.9  Collection  of  civil  penalties  or 
assessments. 

273.10  Reports. 

Authority:  31  U.S.C.  Chapter  38:  39  XiS.C. 

401. 

§  273.1    PurpoM. 

This  part  establishes  procedures  for 
imposing  civil  penalties  and 
assessments  under  the  Program  Fraud 
Civil  Remedies  Act  of  1986  (codified  at 
31  U.S.C.  3801-3812)  against  any  person 
who  makes,  submits,  or  presents,  or 
causes  to  be  made,  submitted,  or 
presented,  a  false  fictitious,  or 
fraudulent  claim  or  written  statement  to 
the  Postal  Service.  Procedures  governing 
the  hearing  and  appeal  rights  of  any 
person  alleged  to  be  liable  for  such 
penalties  and  assessments  are  set  forth 
in  Part  962  of  this  title. 

§273.2    Dcflnttions. 

(a)  "Claim"  means  any  request, 
demand,  or  submission — 

(1)  Made  to  the  Postal  Service  of 
property,  services,  or  money  (including 
money  representing  grants,  loans, 
insurance,  or  beneHts);  or 

(2)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  Postal 


Service  or  to  a  party  to  a  contract  with 
the  Postal  Service — 

(i)  For  pn^erty  or  services  if  the 
United  States— 

(A)  Provided  such  prop«1y  or 
services; 

(B)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(C)  will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services;  or 

(ii)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance  or  benefits)  if  the 
United  States— 

(A)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(B)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  p>aid 
on  such  request  or  demand;  or 

(3)  Made  to  the  Postal  Service  which 
has  the  effect  of  decreasing  an 
obligation  to  pay  or  account  for 
property,  services,  or  money. 

(b)  "Complaint"  refers  to  the 
administrative  Complaint  served  by  the 
Reviewing  Official  on  a  Respondent 
pursuant  to  9  273.8. 

(c)  "Investigating  OfTicial"  refers  to 
the  Chief  Postal  Inspector  of  the  Postal 
Service  or  any  designee  within  the 
United  States  Postal  Inspection  Service 
who  serves  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

(d)  "Judicial  Officer"  refers  to  the 
Judicial  Officer  or  Acting  Judicial 
Officer  of  the  United  States  Postal 
Service  or  for  purposes  other  than 
specified  in  §  962.21  of  this  title  any 
designee  within  the  Judicial  Officer 
Department. 

(e)  "Knows  or  has  reason  know,"  for 
purposes  of  establishing  liability  under 
31  U.S.C.  3802.  means  that  with  respect 
to  a  claim  or  statement  although  no 
proof  of  specific  intent  to  defraud  is 
required,  a  person — 

(1)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  of  statement 
or 

(3)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement 

(f)  "Per8on"refers  to  any  individual 
partnership,  corporation,  association,  or 
private  organization. 

(g)  "Postmaster  General"  refer  to  the 
Postmaster  General  of  the  United  States 
or  his  designee. 

(h)  "Presiding  Officer"  refers  to  an 
Administrative  Law  Judge  designated  by 
the  Judicial  Officer  to  conduct  a  hearing 
authorized  by  31  U.S.C.  3803  in 
accordance  with  Part  962  of  this  title. 


(i)  "Respondent"  refers  to  any  person 
alleged  to  be  liable  for  civil  penalty  or 
assessment  under  31  U.S.C  3802. 

(j)  "Reviewing  Official"  refers  to  the 
General  Counsel  of  the  Postal  Service  or 
any  designee  within  the  Law 
Department  who  serves  in  ■  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

(k)  "Statement"  means  any 
representation,  certification,  affirmation, 
document  record,  or  accounting  or 
bookkeeping  entry  made — 

(1)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(2)  With  respect  to  (including  relating 
to  eligibiUty  for}— 

(i)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(ii)  A  grant  loan,  or  benefit  from,  the 
Postal  Service,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  If 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant 
loan,  or  benefit  or  if  the  Government 
will  reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  (rf 
the  money  or  property  under  such 
contract  or  im  such  grant  loan  or 
benefit. 

S  273.3    Liat)inty  for  false  datma  and 
statements. 

Section  3802  of  title  31,  United  SUtes 
Code,  provides  for  liability  as  follows: 
(a)  Claims. 

(1)  Any  person  who  makes,  presents, 
or  submits,  or  causes  to  be  made, 
presented,  or  submitted,  a  claim  that  the 
person  knows  or  has  reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent  or 
(ii)  Includes  or  is  supported  by  any 

written  statement  asserting  a  material 

fact  which  is  false,  fictitious,  or 

fraudulent;  or 
(iii)  Includes  or  is  supported  by  any 

written  statement  that — 

(A)  Omits  a  material  fact 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making,  presenting,  or  submitting  such 
statement  has  a  duty  to  include  such 
material  fact  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed, 
shall  be  subject  to,  in  addition  to  any 
other  remedy  that  may  be  prescribed  by 
law,  a  civil  penalty  of  not  more  than 
$5,000  for  each  such  claim. 

(2)  Each  voucher,  invoice,  claim  form. 
or  other  individual  request  or  demand 
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for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3]  A  claim  shall  be  considered  made, 
presented,  or  submitted  to  the  Postal 
Service,  recipient,  or  party  when  such 
claim  is  actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  the 
Postal  Service,  recipient,  or  party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  the  civil  penalty 
referred  to  in  paragraph  (a)(1)  of  this 
section  regardless  of  whether  such 
property,  service,  or  money  is  actually 
delivered  or  paid, 

(5)  If  the  Government  has  made 
payment  on  a  claim,  a  person  subject  to 
the  civil  penalty  referred  to  in  paragraph 
(a)(1)  of  this  section  shall  also  be  subject 
to  an  assessment  of  not  more  than  twice 
the  amount  of  such  claim  or  twice  the 
amount  of  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  This 
assessment  shall  be  in  lieu  of  damages 
subtained  by  the  United  States  because 
of  such  claim. 

(b)  Statements. 

(1)  Any  person  who  makes,  presents, 
or  submits,  or  causes  to  be  made, 
presented,  or  submitted,  a  written 
statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making,  presenting  or  submitting 
such  statement  had  a  duty  to  include  in 
such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement, 
shall  be  subject  to,  in  addition  to  any 
other  remedy  that  may  be  prescribed  by 
law,  a  civil  penalty  of  not  more  than 
$5,000  for  each  such  statement. 

(2)  Each  wntten  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made,  presented,  or  submitted  to  the 
Postal  Service  when  such  statement  is 
actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  the 
Postal  Service. 

(c)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  the  civil  penalty 
referred  to  in  paragraph  (a)(1)  of  this 
section  may  be  imposed  on  each  such 
person  without  regard  to  the  amount  of 


any  penalties  collected  or  demanded 
from  others. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  an  assessment  may  be 
Imposed  against  any  such  person  or 
jointly  and  severally  against  any 
combination  of  such  persons.  The 
aggregate  amoimt  of  the  assessments 
collected  with  respect  to  such  claim 
shall  not  exceed  twice  the  portion  of 
such  claim  determined  to  be  in  violation 
of  paragraph  (a)(l]  of  this  section. 

S  273.4    Noiv«xclustv<ty  of  pcnatty 
Mthortty. 

(a)  A  determination  by  the  Reviewing 
Official  that  there  is  adequate  evidence 
to  believe  that  a  person  is  liable  under 
31  U.S.C  3802,  or  a  final  determination 
that  a  person  is  liable  under  such 
statute,  may  provide  the  Postal  Service 
with  grounds  for  commencing  any 
administrative  or  contractual  action 
against  such  person  which  is  authorized 
by  law  and  which  is  in  addition  to  any 
action  against  such  person  under 
Chapter  38  of  title  31,  United  States 
Code. 

(b)  In  the  case  of  an  administrative  or 
contractual  action  to  suspend  or  debar 
any  person  from  eligibility  to  enter  into 
contracts  with  the  Postal  Service,  a 
determination  referred  to  in  paragraph 
(a)  of  this  section  shall  not  be 
considered  as  a  conclusive 
determination  of  such  person's 
responsibility  pursuant  to  Postal  Service 
procurement  regulations. 

{273.S    InvMtlgatlons  of  alteged 
vloiatlona. 

(a)  Investigations  of  allegations  of 
liability  under  31  U.S.C.  3802  shall  be 
conducted  by  the  Investigating  Offlcial. 

(b)(1)  For  purposes  of  an  investigation 
under  Uiis  part,  the  Investigating  Official 
may  issue  a  subpoena  requiring  the 
production  of  all  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  data  not 
otherwise  reasonably  available  to  the 
Postal  Service.  Any  subpoena  issued  by 
the  Investigating  Official  shall  cite  31 
U.S.C.  3804(a)  as  the  authority  under 
which  it  is  issued,  shall  be  signed  by  the 
Investigating  Official,  and  shall 
command  each  person  to  whom  it  is 
directed  to  produce  the  speciRed 
documentary  material  at  a  prescribed 
time  and  place. 

(2)  In  the  case  of  contumacy  or  refusal 
to  obey  a  subpoena  issued  pursuant  to 
paragraph  (b)(1)  of  this  section,  the 
district  courts  of  the  United  States  have 
jursidiction  to  issue  an  appropriate 
order  for  the  enforcement  of  such 


subpoena.  Any  failure  to  obey  such 
order  of  the  court  may  be  punishable  as 
contempt.  In  any  case  in  which  the 
Postal  Service  seeks  the  enforcement  of 
a  subpoena  under  under  this  section,  the 
Postal  Service  shall  request  the  Attorney 
General  to  petition  the  district  court  for 
the  district  in  which  the  person  receiving 
the  subpoena  resides  or  conducts 
business  to  issue  such  an  order. 

(c)  Upon  completing  an  investigastion 
imder  this  part,  the  Investigating  Official 
shall  submit  to  the  Reviewing  Official  a 
reporting  containing  the  findings  and 
conclusions  of  his  investigation, 
including: 

(1)  A  description  of  the  claims  or 
statements  for  which  liability  under  31 
U.S.C.  3802  is  alleged; 

(2)  A  description  of  any  evidence 
which  supports  allegations  of  liability 
under  31  U.S.C.  3802,  or  where 
applicable,  a  description  of  any 
evidence  that  tends  to  support  a 
conclusion  that  such  statute  has  not 
been  violated; 

(3)  An  estimate  of  the  amount  of 
money  or  the  value  of  property  or 
services  allegedly  requested  or 
demanded  in  violation  of  31  U.S.C.  3802; 

(4)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  which  may 
relate  to  the  claims  or  statements  under 
investigation; 

(5)  A  statement  of  the  amount  of 
penalties  and  assessments  that, 
considering  the  information  described  in 
paragraphs  (c)  (3)  and  (4)  of  this  section, 
the  Investigating  Official  recommends 
be  demanded  firom  the  person  alleged  to 
be  liable;  and 

(6)  An  estimate  of  the  prospects  of 
collecting  the  amount  specified  in 
paragraph  (c)(5)  of  this  section,  and  any 
reasons  supporting  such  estimate. 

(d)  Nothing  in  these  regulations 
modifies  any  responsibility  of  the 
Investigating  Official  to  report  violations 
of  criminal  law  to  the  Attorney  General 

9  273.8    Evaluation  by  reviewing  offldaL 

(a)  Based  upon  the  investigatory 
report  prepared  by  the  Investigating 
Offical,  the  Reviewing  Official  shall 
determine  whether  there  is  adequate 
evidence  to  believe  that  a  person  is 
liable  under  31  U.S.C.  3802,  and  ,  if  so, 
whether  prosecution  would  likely  result 
in  the  imposition  and  collection  of  civil 
penalties  and  applicable  assessments. 

(b)  If  the  Reviewing  Offical 
determines  that  a  case  has  merit  and 
should  be  referred  to  the  Judicial  Officer 
for  assignment  to  a  Presiding  Officer,  he 
must  first  transmit  to  the  Attorney 
General  a  written  notice  containing  the 
following  information: 
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(1)  A  statement  setting  forth  the 
Reviewing  Official's  reasons  for 
proposing  to  refer  the  case  to  a  Presiding 
Officer; 

(2)  A  description  of  the  claims  or 
statements  for  which  liability  under  31 
U.S.C.  3802  is  alleged; 

(3)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property  or 
services  allegedly  requested  or 
demanded  in  violation  of  31  U.S.C.  3802; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  which  may 
relate  to  the  claims  or  statements  under 
investigation; 

(6)  A  statement  of  the  amount  of 
penalties  and  assessments  that, 
considering  the  factors  listed  in 
paragraphs  (b)(4)  and  (5)  of  this  section, 
the  Reviewing  Official  recommends  be 
demanded  from  the  person  alleged  to  be 
liable;  and 

(7)  A  statement  that,  in  the  opinion  of 
the  Reviewing  Official,  there  is  a 
reasonable  prospect  of  collecting  the 
amount  specified  in  paragraph  (b)(6)  of 
this  section  and  the  reasons  supporting 
such  statement. 

(c)  No  allegations  of  Uabihty  under  31 
U.S.C.  3802  with  respect  to  any  claim 
made,  presented,  or  submitted  by  any 
person  shall  be  referred  to  the  Judicial 
Officer  if  the  Reviewing  Official 
determines  that  (1)  an  amount  of  money 
in  excess  of  $150,000;  or  (2)  property  or 
service  with  a  value  in  excess  of 
$150,000  is  requested  or  demanded  in 
violation  of  section  3802  in  such  claim  or 
in  a  group  of  related  claims  which  are 
submitted  at  the  time  such  claim  is 
submitted. 

§  273.7    Concurrenc*  of  Attorney  G«n«raL 

(a)  The  Attorney  General  is  required 
by  31  U.S.C.  3803(b)  to  respond  to  the 
Reviewing  Official's  written  notice 
described  in  §  273.6  within  90  days.  The 
Reviewing  Official  may  refer  allegations 
of  hability  to  the  Judicial  Officer  only  if 
the  Attorney  General  or  his  designee 
approves  such  action  in  a  written 
statement  which  specifies — 

(1)  That  the  Attorney  General  or  his 
designee  approves  the  referral  to  the 
Judicial  Officer  of  the  allegations  of 
liability  set  forth  in  the  notice  described 
in  §  273.6;  and 

(2)  That  the  initiation  of  a  proceeding 
under  the  Program  Fraud  Civil  Remedies 
Act  is  appropriate. 

(b)  If  at  any  time  after  the  Attorney 
General  approves  the  referral  of  a  case 
to  the  Judicial  Officier,  the  Attorney 
General  or  his  designee  transmits  to  the 
Postmaster  General  a  written  finding 


that  the  continuation  oi  any  proceeai.ng 
under  die  Program  Fraud  Civil  Remedies 
Act  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement,  such 
proceeding  shall  be  immediately  stayed 
and  may  be  resumed  only  upon  written 
authorization  of  the  Attorney  General. 

S  273.8    Issuanc*  of  complaint 

(a)  If  the  Attorney  General  or  his 
designee  approves  the  referral  of 
allegations  of  liability  to  the  Judicial 
Officer,  the  Reviewing  Official  shall 
serve  on  the  Respondent,  pursuant  to 
paragraph  (b)  of  this  section,  a 
Complaint,  which: 

(1)  Specifies  the  allegations  of  liabiHty 
against  the  Respondent,  including  the 
statutory  basis  for  liability; 

(2)  Identifies  the  claims  or  statements 
that  are  the  basis  for  the  alleged 
liability,  and  the  reasons  why  liability 
allegedly  arises  from  such  claims  or 
statements; 

(3)  Specifies  the  amount  of  penalties 
or  assessments  the  Postal  Service  seeks 
to  impose; 

(4)  Informs  the  Respondent  of  his  right 
to  request  or  oral  hearing  before,  or  a 
decision  on  the  record  by,  a  Presiding 
Officer  concerning  the  allegations  of 
liability  and  the  amount  of  proposed 
penalties  or  assessments; 

(5)  Informs  the  Respondent  of  how  to 
request  a  hearing  described  in 
paragraph  (a)(4]  of  this  section; 

(6)  Includes  a  copy  of  the  procedures 
which  govern  hearings  under  the 
Program  Fraud  Civil  Remedies  Act,  and 
which  are  set  forth  in  Part  962  of  this 
tide;  and 

(7)  Notifies  the  Respondent  that  his  or 
her  failure  to  request  a  hearing  on  the 
issues  raised  by  the  Complaint  within  30 
days  of  its  receipt  may  result  in  the 
imposition  of  the  proposed  penalty  and 
assessments  pursuant  to  §S  962.4(a)  and 
962.15(d)  of  this  title. 

(b)  Service  of  a  Complaint  issued 
under  paragraph  (a)  of  this  section  must 
be  effected  by  registered  or  certified 
mail,  return-receipt  requested,  or  by 
personal  delivery.  In  the  case  of 
personal  service,  the  person  making 
service  shall,  if  possible,  secure  from  the 
person  sought  to  be  served,  or  his  or  her 
agent,  a  written  acknowledgment  of 
receipt,  showing  the  date  and  time  of 
such  receipt.  If  the  person  upon  whom 
service  is  made  declines  to  acknowledge 
receipt,  the  person  effecting  service 
shall  execute  a  statement,  indicating  the 
time,  place  and  maimer  of  service, 


which  shall  constitute  evidence  of 
service. 

§  273.S    Collection  of  civtl  penalties  or 
asaessfftents. 

(a)  Any  penalty  or  assessment 
imposed  under  the  Program  Fraud  Civil 
Remedies  Act  may  be  recovered  in  a 
civil  action  brought  by  the  Attorney 
General.  In  any  such  action,  no  matter 
that  was  raised  or  that  could  have  been 
raised  in  a  hearing  conducted  under  Part 
962  of  this  title  or  pursuant  to  judicial 
review  under  31  U.S.C.  3805  may  be 
raised  as  a  defense  and  the 
determination  of  liability  and  the 
determination  of  amounts  of  penalties 
and  assessments  shall  not  be  subject  to 
review.  A  civil  action  to  recover  a 
penalty  or  assessment  shall  be 
commenced  within  three  years  after  the 
date  on  which  the  determination  of 
hability  for  such  penalty  or  assessment 
becomes  final. 

(b)  The  amount  of  any  penalty  or 
assessment  which  has  become  final  may 
be  collected  by  administrative  offset  in 
accordance  with  31  U.S.C  3716.  3807. 

(c)  Any  penalty  or  assessment 
imposed  by  the  Postal  Service  under  this 
part  shall  be  deposited  in  the  Postal 
Service  Fund  established  by  section 
2003ofdUe39. 

S  273.10    Reporta. 

(a)  Not  later  than  October  31  of  each 
year,  the  Postmaster  General  shall 
prepare  and  transmit  to  the  appropriate 
committees  and  subcommittees  of  the 
Congress  an  annual  report  summarizing 
actions  taken  under  the  Program  Fraud 
Civd  Remedies  Act  during  the  most 
recent  12-month  period  ending  the 
previous  September  30. 

(b)  The  report  referred  to  in  paragraph 
(a)  of  this  section  shall  include  the 
following  information  for  the  period 
covered  by  the  report: 

(1)  A  summary  of  matters  referred  by 
the  Investigating  Official  to  the 
Reviewing  Official  under  this  part 

(2)  A  summary  of  matters  transmitted 
to  the  Attorney  General  under  this  part; 

(3)  A  simunary  of  all  hearings 
conducted  by  a  Presiding  Officer  under 
Part  962  of  this  tide,  and  die  results  of 
such  hearings;  and 

(4)  A  summary  of  the  actions  taken 
during  the  reporting  period  to  collect 
any  civil  penalty  or  assessment  imposed 
under  the  Program  Fraud  Civil  Remedies 
Act. 

8.  New  Part  962  is  added  to  read  as 
follows: 
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PART  962-RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

Sec. 

962.1  Purpose. 

962.2  Definitions. 

962.3  Petition  for  hearing. 

962.4  Referral  of  complaint. 

962.5  Scope  of  bearing:  evidentiary 
standard. 

962.6  Notice  of  hearing. 

962.7  Hearing  location. 

962.8  Rights  of  parties. 

962.9  Responsibilities  and  authority  of 
presiding  officer. 

962.10  Prehearing  conferences. 

962.11  Respondent  access  to  information. 

962.12  Depositions;  interrogatories: 
admission  of  facts:  production  and 
inspection  of  documents. 

962.13  Subpoenas. 

962.14  Enforcement  of  subpoenas. 

962.15  Sanctions. 

962.16  Disquahfication  of  reviewing  official 
or  presiding  official. 

962.17  Ex  parte  communications. 

962.18  Post-hearing  briefs. 

962.19  Transcript  of  proceedings. 

962.20  Initial  decision. 

962.21  Appeal  of  initial  decision  to  judicial 
officer. 

962.22  Form  and  filing  of  documents. 

962.23  Service  of  notice  of  bearing,  other 
documents. 

962.24  Computation  of  time. 

962.25  Continuances  and  extensions. 

962.26  Settlement. 

962.27  Limitations. 

Authority:  31  U.S.C.  Chapter  38;  39  U.S.C. 
401. 

§  9«2.1     PurpoM. 

This  part  establishes  the  procedtires 
governing  the  hearing  and  appeal  rights 
of  any  person  alleged  to  be  liable  for 
civil  penalties  and  assessments  under 
the  Program  Fraud  Civil  Remedies  Act 
of  1986  (codified  at  31  U.S.C.  3601-3812). 

§962.2    Definitions. 

(a)  "Attorney"  refers  to  an  individual 
authorized  to  practice  law  in  any  of  the 
United  States  or  the  District  of  Columbia 
or  a  territory  of  the  United  States. 

(b)  "Complaint"  refers  to  the 
administrative  Complaint  served  by  the 
Reviewing  Official  on  a  Respondent 
pursuant  to  §  273.8  of  this  title. 

(c)  "Initial  Decision"  refers  to  the 
written  decision  which  the  Presiding 
Officer  is  required  by  §  962.20  to  render, 
and  includes  a  revised  initial  decision 
issued  following  a  remand. 

(d)  "Investigating  Official"  refers  to 
the  Chief  Postal  Inspector  of  the  Postal 
Service  or  any  designee  within  the 
United  States  Postal  Inspection  Service 
who  serves  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 


(e)  "Judicial  Officer"  refers  to  the 
Judicial  Officer  or  Acting  Judicial 
Officer  of  the  United  States  Postal 
Service  or  for  purposes  other  than 
specified  in  f  962.21  any  designee  within 
the  Judicial  Officer  Department. 

(f)  'Tarty"  refers  to  the  Postal  Service 
or  the  Respondent. 

(g)  "Person"  refers  to  any  individual, 
partnership,  corporation,  association,  or 
private  organization. 

(h)  "Postmaster  General"  refers  to  the 
Postmaster  General  of  the  United  States 
or  his  designee. 

(i)  "Presiding  Officer"  refers  to  an 
Administrative  Law  Judge  designated  by 
the  Judicial  Officer  to  conduct  a  hearing 
authorized  by  31  U.S.C.  3803. 

(j)  "Recorder"  refers  to  the  Recorder 
of  die  United  States  Postal  Service.  475 
L'Enfant  Plaza  West  SW.,  Washington, 
DC  20260-6100. 

(k)  "Representative"  refers  to  an 
attorney  or  other  advocate. 

(1]  "Respondent"  refers  to  any  person 
alleged  to  be  liable  for  a  civil  penalty  or 
assessment  under  31  U.S.C.  3802. 

(m)  "Reviewing  Official"  refers  to  the 
General  Counsel  of  the  Postal  Service  or 
any  designee  within  the  Law 
Department  who  serves  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

§962.3    Petition  for  hMrtng. 

Within  30  days  of  receiving  the  Postal 
Service's  Complaint  issued  pursuant  to 
§  273.8  of  this  tiUe,  alleging  liability 
under  31  U.S.C.  3802,  the  Respondent 
may  request  a  hearing  under  the 
Program  Fraud  Civil  Remedies  Act  by 
filing  a  written  Hearing  Petition  with  the 
Recorder  in  accordance  with  S  962.22(b). 
The  Respondent's  Petition  must  include 
the  following: 

(a)  The  words  'Tetition  for  Hearing 
Under  the  Program  Fraud  Qvil 
Remedies  Act,"  or  other  words 
reasonably  identifying  it  as  such; 

(b)  The  name  of  the  Respondent  as 
well  as  his  or  her  work  and  home 
addresses,  and  work  and  home 
telephone  numbers;  or  other  address 
and  telephone  number  where  the 
Respondent  may  be  contacted  about  the 
hearing  proceedings; 

(c)  A  statement  of  the  date  the 
Respondent  received  the  Complaint 
issued  by  the  Reviewing  Official; 

(d)  A  statement  indicating  whether 
the  Respondent  requests  an  oral  hearing 
or  a  decision  on  the  record; 

(e)  If  the  Respondent  requests  an  oral 
hearing,  a  statement  proposing  a  city  for 
the  hearmg  site,  with  justification  for 
holding  the  hearing  in  that  city,  as  well 


as  recommended  dates  for  the  hearing: 
and 

(f)  A  statement  admitting  or  denying 
each  of  the  allegations  of  Uability  made 
in  the  Complaint,  and  stating  any 
defense  on  which  the  Respondent 
intends  to  rely. 

§  962.4    Referral  of  complaint 

(a)  If  the  Respondent  fails  to  request  a 
hearing  within  the  specified  period,  the 
Reviewing  Official  shall  transmit  the 
Comf>laint  to  the  Judicial  Officer  for 
referral  to  a  Presiding  Officer,  who  shall 
issue  an  initial  decision  based  upon  the 
information  contained  in  the  Complaint. 

(b)  If  the  Respondent  files  a  Hearing 
Petition,  the  Reviewing  Official,  upon 
receiving  a  copy  of  the  Petition,  shall 
promptly  transmit  to  the  Presiding 
Officer  a  copy  of  the  Postal  Service's 
Complaint. 

§  962.5    Scope  of  hearing;  evidentiary 
standard. 

(a)  A  hearing  under  this  part  shall  be 
conducted  by  the  Presiding  Officer  on 
the  record  (1)  to  determine  whether  the 
Respondent  is  Hable  under  31  U.S.C. 
3802,  and  (2)  if  so.  to  determine  the 
amount  of  any  civil  penalty  or 
assessment  to  be  imposed 

(b)  The  Postal  Service  must  prove  its 
case  against  a  Respondent  by  a 
preponderance  of  the  evidence. 

(c)  The  parties  may  offer  at  a  hearing 
on  the  merits  such  relevant  evidence  as 
they  deem  appropriate  and  as  would  be 
admissible  under  the  generally  accepted 
rules  of  evidence  applied  in  the  courts  of 
the  United  States  in  nonjury  trials, 
subject  however,  to  the  sound 
discretion  of  the  Presiding  Officer  in 
supervising  the  extent  and  maimer  of 
presentation  of  such  evidence.  In 
general,  admissibility  will  hinge  on 
relevancy  and  materiality.  However, 
relevant  evidence  may  be  excluded  if  its 
probative  value  is  substantially 
outweighed  by  the  danger  of  unfair 
prejudice,  or  by  considerations  of  undue 
delay,  waste  of  time,  or  needless 
presentation  of  cumulative  evidence. 

§962.6    Notice  of  Iteartno. 

(a)  Within  a  reasonable  time  after 
receiving  the  Respondent's  Hearing 
Petition  and  the  Complaint,  the 
Presiding  Officer  shall  serve,  in 
accordance  with  S  962.23,  upon  the 
Respondent  and  the  Reviewing  Official, 
a  Notice  of  Hearing  containing  the 
information  set  forth  in  paragraph  (b)  of 
this  section. 

(b)  The  Notice  of  Hearing  required  by 
paragraph  (a)  of  this  section  must 
include: 
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(1)  The  tentative  hearing  sue,  aaie, 
and  time; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  nature  of  the  hearing; 

(4)  The  matters  of  fact  and  law  to  be 
decided; 

(5)  A  description  of  the  procedures 
governing  the  conduct  of  the  hearing; 
and 

(6)  Such  other  information  as  the 
Presiding  Officer  deems  appropriate. 

§962.7    Hearing  location. 

An  oral  hearing  under  this  part  shall 
be  held — 

(a)  In  the  judicial  district  of  the  United 
States  in  which  the  Respondent  resides 
or  transacts  business;  or 

(b)  In  the  judicial  district  of  the  United 
States  in  which  the  claim  or  statement 
upon  which  the  allegation  of  liability 
under  31  U.S.C.  3802  was  made, 
presented,  or  submitted;  or 

(c)  In  such  other  place  as  may  be 
agreed  upon  by  the  Respondent  and  the 
Presiding  Officer. 

$962.8    Rtghts  of  partiM. 

Any  party  to  a  hearing  under  this  part 
shall  have  die  right — 

(a)  To  be  accompanied,  represented, 
and  advised,  by  a  representative  of  his 
own  choosing; 

(b)  To  participate  in  any  prehearing  or 
post-hearing  conference  held  by  the 
Presiding  Officer 

(c)  To  agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(d)  To  make  opening  and  closing 
statements  at  the  hearing; 

(e)  To  present  oral  and  documentary 
evidence  relevant  to  the  issues  at  the 
hearing; 

[{]  To  submit  rebuttal  evidence; 

(g)  To  conduct  such  cross-examination 
as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts;  and 

(h)  To  submit  written  briefs,  proposed 
findings  of  fact,  and  proposed 
conclusions  of  law. 

§  962.9    ResponsibUttles  and  authority  of 
presiding  officer. 

(a)  The  Presiding  Officer  shall  conduct 
a  fair  and  impartial  hearing,  avoid 
delay,  maintain  order,  and  assure  that  a 
record  of  the  proceeding  is  made. 

(b)  The  Presiding  Officer's  authority 
includes,  but  is  not  limited  to,  the 
following: 

(1}  Establishing,  upon  adequate  notice 
to  all  parties,  the  date  and  time  of  the 
hearing,  as  well  as,  in  accordance  with 
S  962.7,  selecting  the  hearing  site; 

(2)  Holding  conferences,  by  telephone 
or  in  person,  to  identify  or  simplify  the 
issues,  or  to  consider  other  matters  that 


may  aid  in  the  expeditious  disposition  of 
the  proceeding; 

(3)  Continuing  or  recessing  the  hearing 
in  whole  or  in  part  for  a  reasonable 
period  of  time; 

(4)  Administering  oaths  and 
affirmations  to  witnesses; 

(5)  Issuing  subpoenas,  requiring  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  all  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence  which  the 
Presiding  Officer  considers  relevant  and 
material  to  the  hearing; 

(6)  Ruling  on  ail  offers,  motions, 
requests  by  the  parties,  and  other 
procedural  matters; 

(7)  Issuing  any  notices,  orders,  or 
memoranda  to  the  parties  concerning 
the  proceedings; 

(8)  Regulating  the  scope  and  timing  of 
discovery; 

(9)  Regulating  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  representatives; 

(10)  Examining  witnesses; 

(11)  Receiving,  ruling  on,  excluding,  or 
limiting  evidence  in  order  to  assure  diat 
relevant,  reliable  and  probative 
evidence  is  elicited  on  the  issues  in 
dispute,  but  irrelevant,  immaterial  or 
repetitious  evidence  is  excluded; 

(12)  Deciding  cases,  upon  motion  of  a 
party,  in  whole  or  in  part  by  summary 
jud^ent  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Establishing  the  record  in  the 
case;  and 

(14)  Issuing  a  written  initial  decision 
containing  findings  of  fact,  conclusions 
of  law,  and  determinations  with  respect 
to  whether  a  penalty  or  assessment 
should  be  imposed,  and  if  so,  the 
amount  of  such  penalty  or  assessment. 

§  962.10    Prehearing  conferences. 

(a)  At  a  reasonable  time  in  advance  of 
the  hearing,  and  with  adequate  notice  to 
all  parties,  the  Presiding  Officer  may 
conduct,  in  person  or  by  telephone,  one 
or  more  prehearing  conference  to 
discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  or  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
docimients; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Exchange  of  witness  lists,  copies  of 
prior  statements  of  witnesses,  and 
copies  of  hearing  exhibits; 

(6)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(7)  Discovery; 


(8)  Possible  changes  in  the  scheduled 
hearing  date,  time  or  site;  and 

(9)  Any  other  matters  related  to  the 
proceeding. 

(b)  Within  a  reasonable  time  after  the 
completion  of  a  prehearing  conference, 
the  Presiding  Officer  shall  issue  an  order 
detailing  all  matters  agreed  upon  by  the 
parties,  or  ordered  by  the  Presiding 
Officer,  at  such  conference. 

S  962.1 1    Respondent  access  to 
Irtformatiort. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  Respondent,  at 
any  time  after  receiving  the  Notice  of 
Hearing  required  by  §  962.6,  may 
review,  and  upon  payment  of  a 
duplication  fee  established  under 
S  265.8(c)  of  this  tide,  may  obtain  a  copy 
of,  all  relevant  and  material  documents, 
transcripts,  records,  and  other  materials, 
which  relate  to  the  allegations  of 
liability,  and  upon  which  the  findings 
and  conclusions  of  the  Investigating 
Official  under  §  273.5  of  this  tide  are 
based. 

(2)  The  Respondent  is  not  entided  to 
review  or  obtain  a  copy  of  any 
document,  transcript,  record,  or  other 
material  which  is  privileged  under 
Federal  law. 

(b)  At  any  time  after  receiving  the 
Notice  of  Hearing  required  by  §  962.6, 
the  Respondent  shall  be  entitled  to 
obtain  all  exculpatory  information  in  the 
possession  of  the  Investigating  Official 
or  the  Reviewing  Official  relating  to  the 
allegations  or  liabihty  under  31  U.S.C. 
3802.  Paragraph  (a)(2)  of  this  section 
does  not  apply  to  any  document, 
transcript  record,  or  other  material,  or 
any  portion  thereof,  in  which  such 
exculpatory  information  is  contained. 

(c)  Requests  to  review  or  copy 
material  under  this  section  must  be 
directed  to  the  Reviewing  Official  who 
must  respond  within  a  reasonable  time. 

§  962.12    Depositions;  Interrogatories; 
admission  of  f  sets;  production  and 
Inspection  of  documents. 

(a)  General  Policy  and  protecdve 
orders.  The  parties  are  encouraged  to 
engage  in  voluntary  discovery 
procedures.  In  connection  with  any 
discovery  procedure  permitted  under 
this  part,  the  Presiding  Officer  may  issue 
any  order  which  justice  requires  to 
protect  a  party  or  person  from 
annoyance,  embarrassment,  oppression, 
or  undue  burden  or  expense.  Such 
orders  may  include  limitauons  on  the 
scope,  method,  time  and  place  for 
discovery,  and  provisions  for  protecting 
the  secrecy  of  confidential  information 
or  documents.  Each  party  shall  bear  its 
own  expenses  relating  to  discovery. 
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(b)  Depositions.  (1)  Alter  me  issuance 
of  a  Notice  of  Hearing  described  in 
§  962.6,  the  parties  may  mutually  agree 
to,  or  the  Presiding  Officer  may.  upon 
application  of  either  party  and  for  good 
cause  shown,  order  the  taking  of 
testimony  of  any  person  by  deposition 
upon  oral  examination  or  written 
interrogatories  before  any  officer 
authorized  to  administer  oaths  at  the 
place  of  examination,  for  use  as 
evidence  or  for  purposes  of  discovery. 
The  application  for  order  shall  specify 
whether  the  purpose  of  the  deposition  is 
discovery  or  for  use  as  evidence. 

(2)  The  time,  place,  and  manner  of 
taking  depositions  shall  be  as  mutually 
agreed  by  the  parties,  or  failing  such 
agreement,  governed  by  order  of  the 
Presiding  Officer. 

(3)  No  testimony  taken  by  depositions 
shall  be  considered  as  part  of  the 
evidence  in  the  hearing  unless  and  until 
such  testimony  is  offered  and  received 
in  evidence  at  such  hearing.  Depositions 
will  not  ordinarily  be  received  in 
evidence  if  the  deponent  is  present  and 
can  testify  personally  at  the  hearing.  In 
such  instances,  however,  the  deposition 
may  be  used  to  contradict  or  impeach 
the  testimony  of  the  witness  given  at  the 
hearing.  In  cases  submitted  for  a 
decision  on  the  record,  the  Presiding 
Officer  may,  in  his  discretion,  receive 
depositions  as  evidence  in 
supplementation  of  that  record. 

(c)  Interrogatories  to  parties.  After  the 
issuance  of  a  Notice  of  Hearing 
described  in  §  962.6.  a  party  may  serve 
on  the  other  party  written 
interrogatories  to  be  answered 
separately  in  writing,  signed  under  oath 
and  returned  within  30  days.  Upon 
timely  objection  by  the  party,  the 
Presiding  Officer  will  determine  the 
extent  to  which  the  interrogatories  will 
be  permitted. 

(d)  Admission  of  facts.  After  the 
issuance  of  a  Notice  of  Hearing 
described  in  §  962.6,  a  party  may  serve 
upon  the  other  party  a  request  for  the 
admission  of  specified  facts.  Within  30 
days  after  service,  the  party  served  shall 
answer  each  requested  fact  or  file 
objections  thereto.  The  factual 
propositions  set  out  in  the  request  shall 
be  deemed  admitted  upon  the  failure  of 
a  party  to  respond  to  the  request  for 
'admission. 

(e)  Production  and  inspection  of 
documents.  Upon  motion  of  any  party 
showing  good  cause  therefor,  and  upon 
notice,  the  Presiding  Officer  may  order 
the  other  party  to  produce  and  permit 
the  inspection  and  copying  or 
photographing  of  any  designated 
documents  or  objects,  not  privileged, 
specifically  identified,  and  their 
relevance  and  materiality  to  the  cause 


or  causes  in  issue  explained,  which  are 
reasonably  calculated  to  lead  to  the 
discovery  or  admissible  evidence.  If  the 
parties  cannot  themselves  agree 
thereon,  the  Presiding  Officer  shall 
specify  just  terms  and  conditions  in 
making  the  inspection  and  taking  the 
copies  and  photographs. 

(f)  Limitations.  Under  no 
circumstances  may  a  discovery 
procedure  be  used  to  reach — 

(1)  Documents,  transcripts,  records,  or 
other  material  which  a  person  is  entitled 
to  review  pursuant  to  $  962.11; 

(2)  The  notice  sent  to  the  Attorney 
General  from  the  Reviewing  Official 
under  S  273.6  of  this  title;  or 

(3)  Other  documents  which  are 
privileged  under  Federal  law. 

§t62.13    Subpoenas. 

(a)  General.  Upon  written  request  of 
either  party  filed  with  the  Recorder  or 
on  his  own  initiative,  the  Presiding 
Officer  may  issue  a  subpoena  requiring: 

(1)  Testimony  at  a  deposition.  The 
deposing  of  a  witness  in  the  city  or 
county  where  he  resides  or  is  employed 
or  transacts  his  business  in  person,  or  at 
another  location  convenient  for  him  that 
is  specifically  determined  by  the 
Presiding  Officer 

(2)  Testimony  at  a  hearing.  The 
attendance  of  a  witness  for  the  purpose 
of  taking  testimony  at  a  hearing;  and 

(3)  Production  of  books  and  papers.  In 
addition  to  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  the  production  by  the 
witness  at  the  deposition  or  hearing  of 
books  and  papers  designated  in  the 
subpoena. 

(b)  Volimtary  cooperation.  Each  party 
if  expected  (1)  to  cooperate  and  make 
available  witnesses  and  evidence  under 
its  control  as  requested  by  the  other 
party,  without  issuance  of  a  subpoena, 
and  (2)  to  secure  voluntary  attendance 
of  desired  third-party  books,  papers, 
documents,  or  other  tangible  things 
whenever  possible. 

(c)  Requests  for  subpoenas. 

(1)  A  request  for  a  subpoena  shall 
normally  be  filed  at  least: 

(i)  15  days  before  a  scheduled 
deposition  where  the  attendance  of  a 
witness  at  a  deposition  is  sought; 

(ii)  30  days  before  a  scheduled  hearing 
where  the  attendance  of  a  witness  at  a 
hearing  is  sought. 

(2)  A  request  for  a  subpoena  shall 
state  the  reasonable  scope  and  general 
relevance  to  the  case  of  the  testimony 
and  of  any  books,  papers,  documents,  or 
other  tangible  things  sought. 

(3)  The  Presiding  Officer,  in  his 
discretion,  may  honor  requests  for 
subpoenas  not  made  within  the  time 
limitations  specified  in  this  paragraph. 


(d)  Requests  to  quash  or  modify.  Upon 
written  request  by  the  person 
subpoenaed  or  by  a  party,  made  within 
10  days  after  service  but  in  any  event 
not  later  than  the  time  specified  in  the 
subpoena  for  compliance,  the  Presiding 
Officer  may  (1)  quash  or  modify  the 
subpoena  if  it  is  unreasonable  and 
oppressive  or  for  other  good  cause 
shown,  or  (2)  require  the  person  in 
whose  behalf  the  subpoena  was  issued 
to  advance  the  reasonable  cost  of 
producing  subpoenaed  books  and 
papers.  Where  circumstances  require, 
the  Presiding  Officer  may  act  upon  such 
a  request  at  any  time  after  a  copy  has 
been  served  upon  the  opposing  party. 

(e)  Form;  issuance. 

(1)  Every  subpoena  shall  state  the  title 
of  the  proceeding,  shall  cite  31  U.S.C. 
3804(b)  as  the  authority  under  which  it  is 
issued,  and  shall  command  each  person 
to  whom  it  is  directed  to  attend  and  give 
testimony,  and  if  appropriate,  to  produce 
specified  books  and  papers  at  a  time 
and  place  therein  specified.  In  issuing  a 
subpoena  to  a  requesting  party,  the 
Presiding  Officer  shall  sign  the 
subpoena  and  may,  in  his  discretion, 
enter  the  name  of  the  witness  and 
otherwise  leave  it  blank.  The  party  to 
whom  the  subpoena  is  issued  shall 
complete  the  subpoena  before  service. 
(2)  Where  the  witness  is  located  in  a 
foreign  country,  a  letter  rogatory  or 
subpoena  may  be  issued  and  served 
under  the  circxmistances  and  in  the 
manner  provided  in  28  U.S.C.  1781-1784. 

(f)  Service.  (1)  The  party  requesting 
issuance  of  a  subpoena  shall  arrange  for 
service. 

(2)  A  subpoena  requiring  the 
attendance  of  a  witness  at  a  deposition 
or  hearing  may  be  served  at  any  place. 
A  subpoena  may  be  served  by  a  United 
States  marshall  or  deputy  marshall.  or 
by  any  other  person  who  is  not  a  party 
and  not  less  than  18  years  of  age. 
Service  of  a  subpoena  upon  a  person 
named  therein  shall  be  made  by 
personally  delivering  a  copy  to  that 
person  and  tendering  the  fees  for  one 
day's  attendance  and  the  mileage 
provided  by  28  U.S.C.  1821  or  other 
applicable  law. 

(3)  The  party  at  whose  instance  a 
subpoena  is  issued  shall  be  responsible 
for  the  payment  of  fees  and  mileage  of 
the  witness  and  of  the  officer  who 
serves  the  subpoena.  The  failure  to 
make  payment  of  such  charges  on 
demand  may  be  deemed  by  the 
Presiding  Officer  as  sufficient  ground  for 
striking  the  testimony  of  the  witness  and 
the  evidence  the  witness  has  produced. 


Vi^fifir-:-)  I     "y  f 


§962.14    Enforc*m«nt  Of  Mbpo«fW«. 

In  the  case  of  contumacy  or  refusal  to 
obey  a  subpoena  issued  pursuant  to 
§§  962.9{b)|5)  and  962.13.  the  district 
courts  of  the  United  States  have 
jurisdiction  to  issue  an  appropriate 
order  for  the  enforcement  of  such 
subpoena.  Any  failure  to  obey  such 
order  of  the  court  may  be  punishable  as 
contempt.  In  any  case  in  which  the 
Postal  Service  seeks  the  enforcement  of 
a  subpoena  under  this  section,  the 
Postal  Service  shall  request  the  Attorney 
General  to  petition  the  district  court  for 
the  district  in  which  a  hearing  under  this 
part  is  being  conducted  or  in  which  the 
person  receiving  the  subpoena  resides 
or  conducts  business  to  issue  such  an 
order. 

§962.15    Sanctions. 

(a)  The  Presiding  Officer  may  sanction 
a  person,  including  any  party  or 
representative,  for — 

(1)  Failing  to  comply  with  a  lawful 
order  or  prescribed  procedure; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d).  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  Failure  to  comply  with  an  order. 
When  a  party  fails  to  comply  with  an 
order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  Presiding  OfHcer  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  Prohibit  such  party  from 
introducing  evidence  concerning,  or 
otherwise  relying  upon,  testimony 
relating  to  the  information  sought; 

(3)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  Failure  to  prosecute  or  defend.  If  a 
party  fails  to  prosecute  or  defend  an 
action  under  this  part  commenced  by 
service  of  a  Complaint,  the  Presiding 
Officer  may  dismiss  the  action  or  enter 
an  order  of  default. 

(e)  Failure  to  make  timely  filing.  The 
Presiding  Officer  may  refuse  to  consider 
any  motion  or  other  pleading,  report,  or 
response  which  is  not  filed  in  a  timely 
fashion. 


S  962.16    Disquaimcation  of  reviewing 
official  or  prMkflng  offlcM. 

If  a  Respondent  believes,  in  good 
faith,  that  the  Reviewing  Official  or 
Presiding  Officer  should  be  disqualified 
because  of  personal  bias,  or  other 
reason,  the  Respondent  may  file  a  timely 
and  sufficient  affidavit  alleging  such 
behef  with  supporting  evidence.  If  the 
Presiding  Officer  finds  that  such 
allegations  concerning  the  Reviewing 
Official  are  meritorious,  he  may  direct 
the  Reviewing  Official  to  disqualify 
himself  and  request  the  appointment  of 
a  new  Reviewing  Official.  Where  a 
Respondent  seeks  the  disqualification  of 
a  Presiding  Officer,  such  Presiding 
Officer,  may.  in  his  discretion,  disqualify 
himself  at  any  time  during  the 
proceeding.  In  the  event  a  Reviewing 
Official  or  Presiding  Officer  withdraws 
from  a  hearing,  the  proceeding  shall  be 
stayed  until  the  assignment  of  a  new 
Reviewing  Official  or  Presiding  Officer. 

9  962.17    Ex  parte  communications. 

Communications  between  a  Presiding 
Officer  and  a  party  shall  not  be  made  on 
any  matter  in  issue  unless  on  notice  and 
opportxmity  for  all  parties  to  participate. 
This  prohibition  does  not  apply  to 
procedural  matters.  A  memorandum  of 
any  communication  between  the 
Presiding  Officer  and  a  party  shall  be 
transmitted  by  the  Presiding  Officer  to 
all  parties. 

§962.18    Post-heartng  briefs. 

Post-hearing  briefs  and  reply  briefs 
may  be  submitted  upon  such  terms  as 
established  by  the  Presiding  Officer  at 
the  conclusion  of  the  hearing. 

§  962. 19    Transcript  of  proceedings. 

Testimony  and  argimient  at  hearings 
shall  be  reported  verbatim,  unless  the 
Presiding  Officer  orders  otherwise. 
Transcripts  or  copies  of  the  proceedings 
may  be  obtained  by  the  parties  at  such 
rates  as  may  be  fixed  by  contract 
between  the  reporter  and  the  Postal 
Service. 

§962^    Initial  decMon. 

(a)  After  the  conclusion  of  the  hearing, 
and  the  receipt  of  briefs,  if  any,  from  the 
parties,  the  I^siding  Officer  shall  issue 
a  written  initial  decision,  including  his 
or  her  findings  and  determinations.  Such 
decision  shall  include  the  findings  of 
fact  and  conclusions  of  law  which  the 
Presiding  Officer  relied  upon  in 
determining  whether  the  Respondent  is 
liable  under  31  U.S.C.  3802.  and,  if 
liability  is  found,  shall  set  forth  the 
amount  of  any  penalties  and 
assessments  imposed. 

(b)  The  Presiding  Officer  shall 
promptly  send  to  each  party  a  copy  of 


his  or  her  initial  decision,  and  a 
statement  describing  the  right  of  any 
person  determined  to  be  hable  under  31 
U.S.C.  3802,  to  appeal,  in  accordance 
with  §  962.21,  the  decision  of  the 
Presiding  Officer  to  the  Judicial  Officer, 
(c)  Unless  the  Respondent  appeals  the 
Presiding  Officer's  initial  decision,  such 
decision,  including  the  findings  and 
determinations,  is  final. 

§  962.21    Appeal  of  Initial  decision  to 
ludicial  officer. 

(a)  Notice  of  appeal  and  supporting 
brief. 

(1)  A  Respondent  may  appeal  an 
adverse  initial  decision  by  filing,  within 
30  days  after  the  Presiding  Officer  issues 
an  initial  decision,  a  Notice  of  Appeal 
with  the  Recorder.  The  Judicial  Officer 
may  extend  the  filing  period  if  the 
Respondent  files  a  request  for  an 
extension  within  the  initial  30-day 
period  and  demonstrates  good  cause  for 
such  extension. 

(2)  The  Respondent's  Notice  of  Appeal 
must  be  accompanied  by  a  written  brief 
specifying  the  Respondent's  exceptions, 
and  any  reasons  for  such  exceptions,  to 
the  Presiding  Officer's  initial  decision. 

(3)  Within  30  days  of  receiving  the 
Respondent's  brief,  the  Reviewing 
Official  may  file  with  the  Judicial 
Officer  a  response  to  the  Respondent's 
specified  exceptions  to  the  Presiding 
Officer's  initial  decision. 

(b)  Form  of  review. 

(1)  Review  by  the  Judicial  Officer  will 
be  based  entirely  on  the  record  and 
written  submissions. 

(2)  The  Judicial  Officer  may  affirm, 
reduce,  reverse,  or  remand  any  penalty 
or  assessment  determined  by  the 
Presiding  Officer. 

(3)  The  Judicial  Officer  shall  not 
consider  any  objection  that  was  not 
raised  in  the  hearing  unless  the 
interested  party  demonstrates  that  the 
failure  to  raise  the  objection  before  the 
Presiding  Officer  was  caused  by 
extraordinary  circumstances. 

(4]  If  any  party  demonstrates  to  the 
satisfaction  of  the  Judicial  Officer  that 
additional  evidence  not  presented  at  the 
hearing  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to 
present  such  evidence,  the  Judicial 
Officer  shall  remand  the  matter  to  the 
Presiding  Officer  for  consideration  of 
such  additional  evidence. 

(c)  Decision  of  judicial  officer. 

(1)  The  Judicial  Officer  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  his  decision  and  a  statement 
describing  the  right  to  judicial  review 
under  31  U.S.C.  3805  of  any  Respondent 
determined  to  be  liable  under  31  U.S.C. 
3802. 
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(2)  The  decision  of  the  Judicial  Officer 
constitutes  final  agency  action  and 
becomes  final  and  binding  on  the  parties 
60  days  after  it  is  issued  unless  a 
petition  for  judicial  review  is  filed. 

§  962.22    Form  and  filing  of  documents. 

(a]  Every  pleading  filed  in  a 
proceeding  under  this  part  must — 

(1]  Contain  a  caption  setting  forth  the 
title  of  the  action,  the  docket  number 
(after  assignment  by  the  Recorder],  and 
a  designation  of  the  dociunent  (e.g., 
"Motion  to  Quash  Subpoena"]; 

(2]  Contain  the  name,  address,  and 
telephone  number  of  the  party  or  other 
person  on  whose  behalf  the  paper  was 
filed,  or  the  name,  address  and 
telephone  number  of  the  representative 
who  prepared  such  paper  and 

(3]  Be  signed  by  the  party  or  other 
person  submitting  the  document,  or  by 
such  party's  or  person's  representative. 

(b]  The  original  and  three  copies  of  all 
pleadings  and  documents  in  a 
proceeding  conducted  under  this  part 
shall  be  flied  with  the  Recorder,  Judicial 
Officer  Department,  United  States 
Postal  Service.  475  L'Enfant  Plaza  West 
SW..  Washington,  DC  20260-6100. 
Normal  Recorder  business  hours  are 
between  8:15  a.m.  and  4:45  p.m.,  eastern 
standard  or  daylight  saving  time.  The 
Recorder  will  transmit  a  copy  of  each 
document  filed  to  the  other  party,  and 
the  original  to  the  Presiding  Officer. 

(c]  Pleadings  or  dociunent  transmittals 
to,  or  communications  with,  the  Postal 
Service,  other  than  to  the  Recorder 
under  paragraph  (b]  of  this  section,  shall 
be  made  through  the  Reviewing  Official 
or  designated  Postal  Service  attorney.  If 
a  notice  of  appearance  by  a 
representative  is  filed  on  behalf  of  a 
Respondent,  pleadings  or  dociunent 
transmittals  to,  or  communications  with, 
the  Respondent  shall  be  made  through 
his  representative. 

§  962.23    Service  of  notice  of  hearing, 
other  documents. 

Unless  otherwise  specified,  service  of 
a  Notice  of  Hearing  or  any  other 
document  under  this  part  must  be 
effected  by  registered  or  certified  mail, 
return-receipt  requested,  or  by  personal 
delivery.  In  the  case  of  personal  service, 
the  person  making  service  shall,  if 
possible,  secure  from  the  party  or  other 
person  sought  to  be  served,  or  his  or  her 
agent,  a  written  acknowledgement  of 
receipt,  showing  the  date  and  time  of 
such  receipt.  If  the  person  upon  whom 
service  is  made  dechnes  to  acknowledge 
receipt,  the  person  effecting  service 
shall  execute  a  statement,  indicating  the 
time,  place  and  manner  of  service, 
which  shall  constitute  evidence  of 
service. 


i96^24    Computation  Of  time. 

(a]  In  computing  any  period  of  time 
provided  for  by  this  part,  or  any  order 
issued  pursuant  to  this  part,  the  time 
begins  with  the  day  following  the  act, 
event,  or  default,  and  includes  the  last 
day  of  the  period,  unless  it  is  a 
Saturday,  Sunday,  or  legal  holiday 
observed  by  the  Federal  Government,  in 
which  event  it  includes  the  next 
business  day. 

(b]  When  the  applicable  period  of 
time  is  less  than  seven  days, 
intermediate  Saturdays,  Sundays,  and 
legal  holidays  observed  by  the  Federal 
Government  shall  be  excluded  from  the 
computation. 

1 962.25    Continuances  and  extensions. 

Continuances  and  extensions  may  be 
granted  under  these  rules  for  good  cause 
shown. 

S  962.26    Settlement 

(a]  Either  party  may  make  offers  of 
settlement  or  proposals  of  adjustment  at 
any  time. 

(b]  The  Reviewing  Official  has  the 
exclusive  authority  to  compromise  or 
settle  any  allegations  of  liability  under 
31  U.S.C.  3802  without  the  consent  of  the 
Presiding  Officer  at  any  time  after  the 
date  on  which  the  Reviewing  Official  is 
permitted  to  refer  allegations  of  liability 
to  a  Presiding  Officer  and  before  the 
date  on  which  the  Presiding  Officer 
issues  an  initial  decision. 

(c]  The  Postmaster  General  has  the 
exclusive  authority  to  compromise  or 
settle  any  penalty  or  assessment 
determined  under  this  part  at  any  time 
after  the  date  on  which  the  Presiding 
Officer  issues  an  initial  decision,  or  at 
any  time  after  the  date  on  which  the 
Judicial  Officer  issues  a  decision  on 
appeal,  except  during  the  pendency  of 
an  appeal  to  the  appropriate  United 
States  district  court  pursuant  to  31 
U.S.C.  3805  or  during  the  pendency  of  an 
action  to  collect  any  penalties  or 
assessments  pursuant  to  31  U.S.C.  3806. 

(d]  The  Attorney  General  has  the 
exclusive  authority  to  compromise  or 
settle  any  penalty  or  assessment  the 
determination  of  which  is  the  subject  of 
a  pending  petition  for  judicial  review,  or 
a  pending  action  to  recover  such  penalty 
or  assessment. 

(e]  The  Reviewing  Official  may 
recommend  settlement  terms  to  the 
Postmaster  General,  or  the  Attorney 
General,  as  appropriate. 

§  962.27    Umitations. 

A  hearing  under  this  part  concerning  a 
claim  or  statement  allegedly  made, 
presented,  or  submitted  in  violation  of 
31  U.S.C.  3802  shall  be  commenced 
,  within  six  years  after  the  date  on  which 


such  claim  or  statement  is  made, 

presented,  or  submitted. 

Fred  Eggleston, 

Assistant  General  Counsel,  Legislative 

Division. 

(FR  Doc.  87-8795  Filed  4-17-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paii  52 

[A-5-FRL-3188-3] 

Approval  and  Promulgation  of 
lmpl«n>entation  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA]. 
ACTION:  Final  rulemaking. 

summary:  USEPA  is  approving  a 
revision  to  the  Indiana  State 
Implementation  Plan  (SIP]  for  carbon 
monoxide  (CO].  The  revision  pertains  to 
a  revised  CO  plan  for  Marion  County, 
Indiana.  USEPA's  action  is  based  upon 
the  revision  which  was  submitted  by  the 
State  on  March  4, 1985,  in  response  to  a 
February  24, 1984,  notice  of  SIP 
deficiency  issued  under  section 
110(a](2](H]  of  the  Clean  Air  Act  (Act). 
On  July  22, 1986  (51  FR  26269],  USEPA 
proposed  to  approve  this  revision, 
because  it  ensures  attainment  and 
maintenance  of  the  CO  National 
Ambient  Air  Quality  Standards 
(NAAQS)  as  expeditiously  as  is 
practicable. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  May  20, 1987. 
ADDRESSES:  Copies  of  this  approval  of 
the  Marion  County  CO  plan,  the  SIP 
revision,  the  proposed  and  final 
technical  support  documents,  public 
comments  on  the  notice  of  proposed 
rulemaking,  and  other  materials  relating 
to  this  rulemaking  are  available  at  the 
following  addresses:  (It  is  recommended 
that  you  telephone  Steven  D.  Griffin,  at 
(312)  353-3849,  before  visiting  the  Region 
V  Office.) 

U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26],  230  South  Dearborn  Street. 
Chicago,  Illinois  60604 
Indiana  Department  of  Environmental 
Management,  Office  of  Air 
Management.  105  South  Meridian 
Street,  P.O.  Box  6015,  Indianapolis, 
Indiana  46206-6015 

Copies  of  this  revision  to  the  Indiana 
SIP  are  available  for  inspection  at:  U.S. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW.,  Washington,  DC  20460. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Steven  D.  Griffin.  (312)  353-3849. 
SUPPLEIIENTARY  INFORMATION:  The  1977 
Clean  Air  Act  Amendments  added  Part 
D  to  Title  I  of  the  Act.  Under  this  part, 
the  States  were  required  to  revise  their 
SIPs  for  all  nonattainment  areas  and  to 
submit  the  revisions  to  USEPA  by 
January  1, 1979.  The  revised  plans  were 
to  provide  for  attainment  of  die  NAAQS 
by  December  31, 1982,  unless  the  States 
demonstrated  that  they  could  not  attain 
the  CO  or  ozone  NAAQS  by  that  date 
despite  the  implementation  of  all 
reasonably  available  control  measures. 
If  USEPA  approved  a  plan  which 
showed  that  attainment  could  not  be 
achieved  by  December  31, 1982,  the 
attainment  date  for  CO  or  ozone  could 
be  extended  up  to  December  31, 1987. 

In  the  May  19, 1981,  Federal  Register 
(46  FR  27339).  USEPA  approved  the  1979 
Indiana  CO  SIP  for  Marion  County.  This 
plan  was  designed  to  show  attainment 
of  the  CO  NAAQS  by  December  31. 
1982. 

However,  significant  CO  exceedances 
were  monitored  in  Marion  County 
during  1981  and  1982.  Because  of  these, 
USEPA  notified  the  State  of  Indiana  on 
February  24, 1984,  that  the  Marion 
County  CO  SIP  was  inadequate.  USEPA 
required  that  a  SIP  revision  be 
submitted  within  1  year  following  the 
notice  of  SIP  deficiency.  The  SIP 
deficiency  notice  was  issued  in 
accordance  with  USEPA  policy 
appearing  in  the  November  2, 1983, 
Federal  Register  (48  FR  50686).  In 
addition,  this  submittal  was  to  conform 
to  the  USEPA's  "Guidance  Document  for 
the  Correction  of  Part  D  SIP's  for 
Nonattainment  Areas",  which  was 
released  on  January  27, 1984.  This 
document  referenced  the  original 
transportation  control  plan  elements 
which  were  published  in  the  January  22, 
1981,  Federal  Register  (46  FR  7182). 

The  State  of  Indiana,  in  response  to 
USEPA's  notification,  submitted  a 
revised  CO  SIP  for  Marion  County  on 
March  4, 1985.  USEPA  reviewed  this 
technical  information  and  requested 
additional  information.  As  a  result, 
supplemental  technical  information  was 
submitted  to  USEPA  on  October  7, 1985. 
In  addition,  the  State  of  Indiana 
submitted  its  transportation  control 
measures  (TCMs)  portion  of  the  CO  SIP 
on  February  12, 1985. 

Air  Quality  Analysis 

Three  CO  monitors  were  located  in 
the  CO  nonattainment  area  during  the 
period  of  1981  thru  1983  (the  base  period 
of  the  SIP).  Ehiring  this  period,  the  8-hour 
CO  standard  of  9  parts  per  million  (ppm) 
averaged  over  8  hours  (not  to  be 


exceeded  more  than  once  per  year)  was 
only  violated  at  the  LS.  Ayres  site, 
which  is  located  at  the  intersection  of 
Washington  and  Meridian.  The  highest 
second-high  8-hour  CO  concentration 
monitored  at  this  site  was  11.7  ppm 
recorded  In  June  1981.*  No  violations  of 
the  1-hour  standard  were  recorded  at 
any  of  the  monitoring  sites. 

From  a  modeling  and  emission 
reduction  standpoint,  the  most  stringent 
CO  concentration  was  11.1  ppm 
recorded  in  1983  and  not  the  11.7  i^m 
concentration  recorded  in  1981.  "llie 
shorter  control  period  (1983-1987)  which 
results  from  the  use  of  the  1983 
concentration  has  the  effect  of  limiting 
the  impact  of  emissions  reductions  from 
the  implementation  of  transportation 
control  measures.  However,  the  State 
has  submitted  documentation  sufficient 
to  call  the  1983  reading  into  question. 
This  submittal  includes  a  duplication  of 
the  strip  chart  which  8up[>orts  the 
observation  of  the  Indianapolis  Air 
Pollution  Control  Division  (APCD)  that 
the  monitor  may  have  been  imstable  or 
malfunctioning  on  this  day.  Because  the 
November  24, 1983,  8-hour  concentration 
is  discredited,  the  second-high 
concentration  of  11.7  ppm  monitored  in 
1981  becomes  the  baseline  CO 
concentration  for  determination  of 
required  emissions  reductions. 

Emission  Inventory 

The  Indianapolis  APCD  developed  the 
CO  emission  inventory  for  its  post-1982 
plan.  It  was  assumed  that  major 
stationary  source  emissions  of  CO  had  a 
negligible  impact  on  the  CO 
concentrations  in  the  nonattainment 
area  because  no  such  sources  were 
known  to  be  located  near  this  area.  The 
plan  only  addresses  the  mobile  source 
CO  emissions  in  the  nonattainment  area 
and  in  the  central  business  district 
(CBD).  The  plan  shows  that  the  CO 
concentration  patterns  in  the 
nonattainment  area  point  to  the 
existence  of  intersection-specific 
problem  areas  (hotspots)  rather  than  to 
an  areawide  problem.  Despite  this,  the 
plan  includes  both  a  demonstration  of 
attainment  based  on  a  rollback  of  CBD 
mobile  source  CO  emissions  as  well  as  a 
demonstration  of  attainment  based  on 
hotspot  microscale  dispersion  modeUng. 
An  emissions  inventory  was  developed 
for  specific  intersections  as  well  as  for 
the  CBD.  The  mobile  source  emissions 
inventory  was  developed  using  USEPA's 
mobile  source  emissions  factor  models. 


■  Pursuant  to  40  CFR  S0.8.  the  S-hour  average  CO 
standard  concentration  may  not  be  exceeded  more 
than  once  per  year.  Therefore,  the  second-highest 
CO  concentration  is  the  appropriate  baseline 
concentration  for  computing  required  CO  emissions 
reductions. 


MOBIU;  2.5  and  MOBIL£  3.  Due  to 
timing  constraints,  the  Indianapolis 
APCD  used  MOBILE  2.5  for  the  initial 
intersection-specific  (hotspot)  analysis. 
An  updated  hotspot  analysis  submitted 
on  October  7. 1985,  used  MOBILE  3  as 
required  by  USEPA.  The  plan  does 
include  a  comparison  of  the  results  from 
MOBILE  2.5  with  those  from  MOBILE  3 
for  the  CBD  emissions  total. 

The  annual  and  worst-case  daily  CBD 
mobile  source  emission  factors  were 
calculated  for  1981. 1983  thru  1987,  and 
1995.  These  factors  took  into  account  the 
impact  of  the  Federal  Motor  Vehicle 
Emission  Control  Program  (FMVCP),  but 
ignored  other  impacts  such  as  the 
committed  TCMs. 

In  regard  to  the  base  period  and 
projected  traffic  levels,  the  plan  notes 
that  current  (base  period)  and  projected 
Vehicle  Miles  Traveled  (VMT)  were 
difficult  to  determine  due  to  the  limited 
amount  of  available  traffic  count  data. 
Currently,  each  major  CBD  intersection 
receives  one  48-hour  traffic  count  every 
3  years.  There  has  been  no  continuous 
counting  at  a  permanent  site  to  provide 
detailed  traffic  trend  data. 

The  Indianapohs  APCD  determined 
through  the  use  of  available  traffic  count 
data  that  despite  the  recent  significant 
commercial  growth  in  the  downtown 
area,  no  upward  trend  in  VMT  was 
observed  during  the  past  decade. 
Excluding  year-to-year  variations,  no 
overall  increases  in  traffic  levels  are 
evident  in  the  data.  Nonetheless,  the 
plan  assimies  a  1  percent  per  year 
growth  rate  for  the  VMT  t>etween  1981 
and  1987.  This  assumption  is  consistent 
with  the  same  assumption  used  by  the 
Indianapolis  Department  of 
Transportation  for  short-term  planning 
purposes. 

Based  on  the  use  of  a  travel  demand 
model  for  1981,  the  Indianapolis  APCD 
determined  that  the  CBD  had  an  average 
daily  VMT  of  395,400.  Projecting  the 
traffic  demand  to  the  year  2000  and 
accounting  for  both  the  assumed  VMT 
growth  rate  and  the  impacts  of  planned 
traffic  improvement  projects,  the 
Indianapolis  APCD  determined  that  the 
CBD  VMT  would  increase  by  27.7 
percent  between  1981  and  the  year  2000, 
giving  an  average  annual  growth  rate  of 
1.4  percent  This  growth  rate  was  used 
to  determine  the  1995  VMT  level.  The 
same  growth  rates  were  applied  to  all 
arterials  in  the  CBD. 

The  available  data  predicts  that  a  25.6 
percent  drop  in  annual  CBD  CO 
emissions  will  occur  between  1981  (the 
base  year  of  the  rollback  analysis]  and 
1987. 
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Modeling  and  Demonstration  of 
Attainment 

The  Marion  County  plan  approaches 
the  CO  demonstration  of  attainment  in 
several  ways.  First,  assuming  the  data 
for  the  LS.  Ayres  site  are  the  worst-case 
concentrations  for  the  CBD,  the  SIP 
discusses  a  rollback  analysis  of  the  total 
CBD  emissions.  The  highest  second-high 
8-hour  CO  concentration  (11.7  ppm)  in 
1981  at  the  LS.  Ayres  site  was  used  in 
the  rollback  analysis. 

Second,  recognizing  the  hotspot 
nature  of  the  emissions  within  the 
nonattainment  area,  the  plan  describes 
the  results  of  an  intersection-specific 
dispersion  analysis  using  CALINE  3. 
This  later  analysis  was  updated  in  the 
October  7. 1985,  submittal.  The  CALINE 
3  line  source  dispersion  model  along 
with  intersection-specific  emission 
estimates  by  traffic  link  segments  were 
used  to  calculate  CO  concentrations  at 
12  major  intersections  in  the  CO 
nonattainment  area.  These  intersections 
were  selected  because  either  they  had 
associated  CO  monitors  or  because  they 
suffered  from  notable  traffic  congestion. 

The  hotspot  modeling  indicated  that  5 
intersections  had  the  potential  to  violate 
the  CO  NAAQS  in  1983.  These 
intersections  are:  Pennsylvania  and 
Washington;  Delaware  and  Ohio; 
Meridian  and  11th  Street;  Delaware  and 
Michigan;  and  Delaware  and 
Washington.  Based  on  the  modeling, 
none  of  these  intersections  has  the 
potential  to  violate  the  CO  NAAQS  in 
1986.  The  modeled  worst-case 
intersection  in  1986  was  the  intersection 
of  Delaware  and  Ohio,  for  which  an  8- 
hour  concentration  of  8.9  ppm  was 
calculated. 

USEPA  had  reviewed  some  of  the 
initial  CO  modeling  and  expressed 
concern  over  several  aspects  of  the 
modeling.  The  additional  modeling  data 
(second  series)  submitted  on  October  7, 
1985,  addressed  USEPA's  technical 
concerns  on  the  first  series  of  modeling. 
In  the  second  series  of  modeling,  the  12 
intersections  considered  in  the  first 
modeling  series  were  screened  to 
determine  which  intersections  were 
located  in  street  canyons.  Two 
intersections,  Washington/Meridian  and 
Pennsylvania/Market,  were  found  to  be 
street  canyon  locations.  For  these  2 
intersections,  1983  and  1987 
concentrations  were  calculated  using  a 
street  canyon  algorithm  given  in 
USEPA's  indirect  source  evaluation 
guideline  (EPA-450/4-78-001).  The 
following  8-hour  concentrations  were 
calculated:  12.0  ppm  in  1983  and  9.0  ppm 


in  1987  for  Washington/Meridian;  and 
11.8  ppm  in  1983  and  8.8  ppm  in  1987  for 
Pennsylvania  /Market. 

The  results  of  the  revised  CALINE  3 
modeling  showed  no  violations  of  the  8- 
hour  CO  NAAQS  for  1987  at  any  of  the  5 
modeled  intersections.  The  highest  1987 
6-hour  concentration  modeled  was  7.5 
ppm  at  the  intersection  of  Pennsylvania 
•nd  Washington.  Both  the  CBD  emission 
rollback  analysis  and  the  hotspot 
modeling  results  imply  that  the  CO 
NAAQS  will  be  attained  in  the 
nonattainment  area  by  December  31, 
1987. 

Control  Strategies 

The  State  of  Indiana  submitted  its 
TCMs  portion  of  the  Marion  County  CO 
plan  on  February  12, 1985.  The  SIP 
included  a  commitment  to  implement  a 
one-way  pair  project  involving 
Washington  and  Maryland  Streets  in  the 
CBD.  This  project  is  expected  to  provide 
better  signal  timing  progression  on 
Washington  Street,  to  increase  the 
average  speed  of  traffic,  and  to  shorten 
queue  lengths  significantly.  The 
Maryland  Street  project  was  completed 
fai  1985.  The  Washington  Street  project 
was  scheduled  for  completion  in  August 
1986;  however,  this  deadline  has  been 
changed  to  December  31, 1987,  for 
reasons  to  be  explained  later  in  this 
notice.  This  control  measure  will  result 
in  smoother  traffic  flow  along 
Washington  resulting  in  higher  average 
vehicle  speeds.  The  projected  impact  of 
the  higher  speeds  was  included  in  the 
modeling  analysis  for  1987.  Higher 
vehicle  speeds  lead  to  significantly 
lower  CO  emission  rates.  The  number  of 
traffic  lanes  on  Washington  Street  will 
be  reduced  while  maintaining  the 
existing  street  width,  which  will  also 
lead  to  improvements  in  traffic  flow. 
Marion  County  also  expects  the  FMVCP 
to  have  a  significant  downward  effect 
on  CO  emissions  from  mobile  sources. 
All  of  the  other  transportation  elements 
in  the  1979  SIP  have  been  implemented. 

Maintenance  of  the  NAAQS 

In  order  to  ensure  maintenance  of  the 
CO  NAAQS,  a  comparison  was  made 
between  the  anticipated  increase  in  the 
tragic  volume  and  the  predicted  change 
in  the  fleet  composite  CO  emission 
factor  for  the  CBD  during  the  period  of 
1987  to  1995.  A  27.6  percent  reduction  in 
the  emission  factor  is  expected 
jetweeen  1987  and  1995.  The  CBD  VMT 


is  expected  to  increase  by  13.5  percent 
uniformly  throughout  the  CBD. 
Therefore,  continued  improvement  in 
the  downtown  CO  concentrations  and 
maintenance  of  the  NAAQS  is  expected 
to  occur  after  1987. 

Demonstration  of  Reasonable  Further 
Progress 

The  CO  SIP  submittal  contains  the 
anticipated  yearly  CO  emission 
reductions  in  the  CBD  along  with  the 
yearly  reduction  needed  to  meet 
USEPA's  "straight  line"  reasonable 
further  progress  (RFP)  requirement.  The 
data  indicate  that  RFP  was  achieved  in 
the  CBD  after  1984  and  will  be 
maintained  through  1987.  The  SIP  also 
presents  a  graphical  CO  emissions  RFP 
demonstration  for  the  worst-case 
hotspot  intersection.  This  graphical 
presentation  demonstrates  that  RFP  will 
be  achieved  and  maintained  at  this 
intersection  through  1987. 

USEPA's  Technical  Review  and 
Determination 

USEPA's  review  of  the  ambient 
monitor  strip  chart  record  for  November 
24, 1983,  supports  the  Indianapolis 
APCD  view  that  this  second-high 
concentration  at  the  LS.  Ayres  site 
should  be  discredited  due  to  probable 
monitor  instability.  USEPA  has 
determined  that  the  appropriate  second- 
high  B-hour  design  concentration  should 
be  11.7  ppm  as  monitored  in  1981. 

USEPA  has  determined  that 
Indianapolis'  plan  has  successfully 
demonstrated  attainment  of  the  CO 
NAAQS  by  December  31, 1987. 
Assuming  that  the  LS.  Ayres  site  has 
the  worst-case  CO  concentration  site  in 
the  CBD,  the  rollback  analysis  shows 
CO  emissions  must  be  reduced  by  22.8 
percent  from  the  1981  CBD  total.  The 
plan  predicts  a  24.5  percent  emission 
reduction  by  1987  based  on  daily 
emissions,  or  a  25.8  percent  emission 
reduction  by  1987  based  on  annual 
emissions. 

USEPA's  review  of  the  hotspot 
analysis  as  revised  in  the  October  7, 
1985,  submittal  shows  that  a 
demonstration  of  attainment  by 
December  31, 1987,  has  been 
successfully  made  for  the  worst-case 
intersections.  The  ambient  monitoring 
data  from  the  3  sites  support  the  view 
that  the  CO  nonattainment  problem  in 
downtown  Indianapolis  is  hotspot  in 
nature;  therefore,  by  developing  an 
approvable  plan  for  the  hotspot 
problems,  Indiana  has  ensured  the 
attainment  and  maintenance  of  the  CO 
NAAQS  throughout  the  nonattainment 
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area.  Additionally,  USEPA  has 
determined  that  the  Marion  County  CO 
plan  appropriately  demonstrates  RFP 
toward  attainment  of  the  CO  NAAQS. 

Public  Conunents  on  Proposed 
Rulemaking 

On  July  22. 1986  (51  FR  28269).  USEPA 
proposed  to  approve  the  Marion  County 
CO  plan  as  ensuring  attainment  and 
maintenance  of  the  CO  NAAQS 
throughout  the  CO  nonattainment  area. 
The  Indianapolis  AFKIID  submitted 
comments  on  the  proposed  approval  on 
September  29, 1988.  The  APCD 
supported  USEPA's  proposed  approval 
of  the  plan  but  stated  that  the  west 
connector  for  the  one-way  street  pair 
would  be  delayed  due  to  a  land 
acquisition  issue.  The  APCD  anticipates 
that  this  TCM  will  be  completed  and  in 
operation  by  December  31. 1987. 
Otherwise,  the  APCD  has  not  monitored 
a  CO  NAAQS  violation  since 
publication  of  the  proposed  rulemaking 
notice  and  no  other  difficulties  have 
resulted  to  prevent  expeditious 
attainment  and  maintenance  of  the 
NAAQS. 

USEPA  agrees  with  APCD's 
conclusion  that  the  delay  in  completion 
of  the  TCM  will  not  jeopardize 
attainment  of  the  CO  NAAQS  by 
December  31. 1987.  because  APCD  has 
demonstrated  that  the  CO  NAAQS 
could  be  attained  without 
implementation  of  the  one-way  street 
pair.  As  long  as  APCD  remains 
committed  to  completion  and  operation 
of  the  TCM  by  December  31. 1987.  the 
expeditiousness  test  of  the  Act  is  met. 

No  further  public  comments  were 
received  concerning  this  proposed 
rulemaking. 

Conclusion 

USEPA  is  approving  the  Marion 
County  CO  plan  which  demonstrates 
attainment  of  the  NAAQS  by  December 
31. 1987,  and  RFP  in  the  existing 
nonattainment  area.  USEPA  also 
approves  the  adopted  transportation 
control  measure  (TCM). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  19. 1987.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Carbon  monoxide. 
Intergovernmental  relations. 

Note. — Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  Stale  of 
Indiana  was  approved  by  the  Director  of  the 
Federal  Register  on  fuly  1. 1982. 

Dated:  April  13, 1987. 
Lee  M.  Thomas, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  P— Indiana 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I.  Part  52.  is 
amended  as  follows. 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(62)  to  read  as 
follows: 

S  52.770    Identification  of  plan. 

(c)  *  *  * 

(62)  On  March  4. 1985.  Indiana 
submitted  a  revision  to  the  Marion 
County  carbon  monoxide  (CO)  plan. 
USEPA  approved  this  plan  based  on 
monitoring  and  modeling  data  and  a 
commitment  to  implement  a  one-way 
street  pair  in  the  Indianapolis  central 
business  district.  These  elements 
demonstrate  attainment  of  the  CO 
National  Ambient  Air  Quality  Standards 
by  December  31. 1987. 

(i)  Incorporation  by  reference. 

(A)  Marion  County  CO  plan  for 
attainment  and  maintenance  of  the  CO 
NAAQS  from  Indianapolis  Air  Pollution 
Control  Division.  Sections  1.0.  3.4.  4.1. 
4.2.  4.3.1.  4.3.2.  4.4.  5.1,  5.5.4,  6.1,  6.2.1. 
6.2.2,  6.3,  and  6.4,  dated  November  12, 
1984. 

(B)  Letter  from  Indiana  forwarding 
Marion  County  CO  plan  to  USEPA. 
dated  March  4, 1985. 

(ii)  Additional  material. 

(A)  Portion  of  additional  technical 
information  from  Indianapolis  Air 
Pollution  Control  Division,  including 
Section  1.0,  dated  August  28. 1985. 

(B)  Letter  from  Indiana  forwarding 
additional  technical  information,  dated 
October  7, 1985. 

[FR  Doc.  87-8681  Filed  4-17-87;  8:45  am] 
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FEDfcMAL  UUMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

(Gen.  Docket  a4-1234;  FCC  S6-552] 

Comnrton  Carrier  Services; 
Establishment  of  Policies  Pertaining  to 
a  Mobile  Satellite  Service;  Financial 
Qualifications 

agency:  Federal  Communications 
Commission. 

ACTION:  Declaratory  Order. 

SUMMARY:  The  Commission  has  clarified 
certain  portions  of  its  Second  Report 
and  Order  in  Gen.  Docket  84-1234  (52 
FR  4017;  February  9. 1987)  regarding  the 
establishment  of  a  mobile  satellite 
service  (MSS).  In  the  Second  Report  the 
Commission  held  that  in  order  to 
participate  in  the  consortium  to  be 
licensed  to  operate  the  MSS  system, 
applicants  were  required  to  demonstrate 
their  flnancial  qualifications  by  placing 
$5  million  into  an  escrow  account.  This 
declaratory  order  was  adopted  in 
response  to  petitions  filed  by  two  of  the 
applicants  seeking  clarification  of 
details  regarding  the  escrow  accounts. 
The  Conunission  has  clarifled  that 
unconditional  letters  of  credit  and 
performance  bonds  may  be  used  to 
demonstrate  financial  qualifications  as 
alternatives  to  establishing  a  $5  million 
escrow  account.  It  has  also  clarified  that 
any  loans  relied  on  by  applicants  to 
raise  this  sum  must  be  unconditional 
and  freely  transferable  to  the 
consortium. 

EFFECTIVE  DATE  April  6.  1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fern  Jarmulnek,  Satellite  Radio  Branch, 
Common  Carrier  Bureau,  (202)  634-1624. 
8UPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Declaratory  Order.  Gen.  Docket  84-1234. 
adopted  April  2, 1987  and  released  April 
6, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Declaratory  Order 

In  the  Second  Report  and  Order  in 
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Gen.  Docket  84-1234  (52  FR  4017; 
February  9, 1987),  the  Commission 
established  policies  to  govern  the 
establishment  of  a  mobile  satellite 
service  (MSS).  It  determined  that  only 
one  first  generation  MSS  system  was 
feasible  and  adopted  a  joint  ownership 
structure  for  this  system.  The  system's 
licensee  was  to  be  a  consortium 
comprised  of  all  qualified  and  wiUing 
entities  that  had  MSS  system 
applications  on  file  as  of  the  specified 
cut-off  date.  The  Commission 
conditioned  participation  in  the 
consortium  on  each  applicant 
demonstrating  its  financial 
qualifications  by  making  an  initial  $5 
million  cash  contribution  into  the 
consortium  and  placing  this  amount  into 
an  escrow  account  by  April  13. 1987. 

In  response  to  petitions  for 
clariHcations,  the  Conmion  Carrier 
Bureau  clarified  several  matters 
pertaining  to  the  escrow  accounts.  The 
Bureau  stated  that  since  unconditional 
letters  of  credit  and  performance  bonds 
provide  as  firm  an  assurance  that  funds 
are  available  as  a  cash  deposit,  these 
financial  instruments  would  be 
acceptable  alternatives  to  establishing 
an  escrow  account.  The  Bureau  also 
clarified  that  any  loans  relied  on  by  an 
applicant  to  raise  the  $5  million  must  be 
unrestricted  by  the  lender.  In  other 
words,  the  funds  must  actually  be 
available  to  the  appUcant  to  transfer  to 
the  consortium  without  further  approval 
of  the  lender.  The  Bureau  stated  that  in 
the  Second  Report  and  Order,  the 
Commission  intended  that  only 
applicants  with  unconditioned  access  to 
the  required  funds  on  April  13, 1987  be 
able  to  participate  in  the  consortium,  as 
well  as  in  discussions  on  the  formaUon 
of  the  consortium. 

Ordering  Clauses 

Pursuant  to  S  0.291  of  the 
Commission's  rules  on  delegations  of 
authority,  it  is  ordered  that 
unconditional  letters  of  credit  and 
performance  bonds  may  be  submitted  as 
alternatives  to  depositing  $5  million  in 
cash  into  an  escrow  account. 

It  is  further  ordered  that  each 
qualified  applicant's  April  13 
notification  to  the  Commission  must 
contain  documentation  of  the  immediate 
availabiUty  of  the  $5  miUion  and 
certification  from  the  applicant  that  this 
sum  is  under  its  sole  control  and  may  be 
freely  transferred  by  the  applicant  to  the 
consortium  upon  the  applicant's 
decision  to  join  the  coiuortiiun. 


list  of  Subjects  in  47  CFR  Part  25 

Satellite  radio  communicatioiu 
Satellites. 

Albert  Halprin. 

Chief.  Common  Carrier  Bureau. 

pFR  Doc.  87-«742  Filed  4-17-87;  8:45  am} 
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47  CFR  Part  73 

(MM  Docket  No.  87-3;  FCC  87-1011 

Adjustment  of  Pre-Sunrise  Operations 
by  Daytime-Oniy  AM  Radio  Broadcast 
Stations 

AOENCY:  Federal  Communications 

Commission. 

action:  Interim  policy. 

summary:  Pending  the  conclusion  of 

current  rule  making,  the  FCC  has 
adopted  the  interim  poUcy  of  authorizing 
AM  daytime-only  radio  broadcast 
stations  not  now  permitted  to  do  so,  to 
operate  pre-sunrise  with  a  minimum 
power  of  10  watts  from  6  asa.  local  time 
to  local  sunrise,  between  the  first 
Sunday  and  the  last  day  of  April  1987,  if 
they  would  not  thereby  infringe 
international  agreements  on  protection 
against  interference.  This  amendment 
carries  out  Congressional  instructions  in 
the  statute  that  advanced  the  annual 
start  of  daylight  saving  time  to  the  first 
Sunday  in  April.  This  will  lessen 
disadvantages  that  the  listening  public 
and  daytime-only  stations  would 
otherwise  experience  as  a  result  of  the 
earlier  start  of  daylight  saving  time. 
EFFECTIVE  DATE:  The  policy  entered  into 
effect  on  March  24, 1987. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Louis  C.  Stephens,  Mass  Media  Bureau, 
FCC,  (202)  254-3394. 
SUPPLEMENTARY  INFORMATION: 

First  Report  and  Order 

Adopted:  March  24, 1987. 
Released:  April  3, 1987. 
By  the  Commission: 

1.  In  the  Notice  of  Proposed  Rule 
Making  we  adopted  in  this  proceeding 
on  January  6, 1987,  52  FR  2566,  published 
January  23, 1987,  we  invited  comment  on 
our  proposal  to  amend  the  rules 
governing  pre-simrise  operations  by 
daytime-only  AM  radio  broadcast 
stations.  The  purpose  of  the  rule  change 
is  to  offset,  insofar  as  possible,  the 
effects  on  broadcast  service  by  daytime- 
only  stations  arising  from  the  fact  that, 
under  Pub.  L  No.  99-359,  daylight  saving 
time  will  now  start  on  the  first  Sunday 
in  April,  instead  of  the  last  Sunday. 


Unless  present  requirements  relating  to 
pre-simrise  operations  were  adjusted, 
the  change  in  the  start  of  dayli^t  saving 
time  would  have  an  adverse  effect  on 
daytime-only  stations  and  their 
listeners.  We  accordingly  proposed  to 
permit  daytime-only  stations  that  can  do 
so  without  infringing  international 
agreements,  to  operate  between  6:00 
a.m.  local  time  and  local  siuuise,  using  a 
minimum  of  50  watts  power  or  such 
higher  power  as  they  have  been 
individually  authorized  to  use 
presonrise.  This  operating  time 
extension  was  proposed  to  apply  during 
April  of  each  year  between  the  first 
Sunday  and  the  last  day  of  the  month.' 

2.  We  fmd  that  the  record  before  us  is 
insufficient  for  us  to  decide  upon  a 
permanent  rule  structure.  Thus,  this 
First  Report  and  Order  makes  interim 
adjustments  to  permissible  pre-sunrise 
operations  by  eligible  daytime-only 
stafions  between  April  5  and  A;Hil  30, 
1987.  We  shall  conduct  further  rule 
making  before  we  adopt  definitive  nde 
changes  applicable  to  future  years.  The 
interim  adjustments  are  those  proposed, 
as  stated  in  the  previous  paragraph, 
except  that  pending  further  rule  making 
the  minimum  power  will  be  10  watts 
instead  of  the  proposed  50-watts.  The 
Commission  will,  as  soon  as  possible, 
but  in  no  event  later  than  April  1, 1987, 
issue  notifications  to  licensees  that 
qualify  for  pre-sunrise  operation  in  April 
1987  at  powers  greater  than  those 
specified  in  previously  issued 
authorizations. 

Backgroimd 

3.  As  a  general  matter,  daytime-only 
stations  are  not  permitted  to  operate 
with  their  regularly  licensed  facilities 
until  local  sunrise.  The  FCC  determines 
the  time  when  local  sunrise  occurs  at 
each  station  as  of  the  fifteenth  day  of 
each  month.  That  time,  adjusted  to  the 
nearest  quarter-hour,  is  prescribed  in 
each  station's  license  as  the  hour, 
expressed  in  local  standard  time,  when 
it  may  start  using  its  regularly  licensed 
daytime  facilities  during  that  month. 
Since  it  advances  local  time  one  hour, 
the  effect  of  daylight  saving  time  on 
daytjme-onlv  stations  is  to  delay,  for  the 
remainder  of  the  month,  the  time  they 
may  begin  daytime  operation.  The  later 
start  in  the  use  of  daytime  facilities 


'  Starting  daylight  savfng  time  on  the  first  Sunday 
In  April,  instead  of  the  la«l  Sunday  of  that  month, 
will  nean  that  daylight  Hving  time  will  begin  three 
or  four  weeks  earlier  than  previously.  It  will  begin 
four  weeks  earlier  in  years  when  the  first  Sunday  of 
April  (alls  on  the  first  or  second  day  of  the  month. 
In  years  (like  1967)  when  the  flrst  Sunday  falls 
between  April  3  and  April  7,  daylight  saving  time 
will  begin  three  weeks  earlier  than  heretofore. 
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during  the  monm  oi  Apru  Deprives  ihe 
public  of  one  hour  of  a  daytime-only 
station's  service  with  daytime  facihties 
during  the  important  "drive  time."  »  The 
effect  is  especially  acute  in  the  case  of 
daytime-only  only  stations  that  do  not 
qualify  for  Pre-Sunrise  Service 
Authorizations  (PSRA'S),*  and  therefore 
may  not  operate  at  all  during  all  or  part 
of  the  lost  hour  of  morning  broadcasting. 

4.  Congress  recognized  that  the  earlier 
start  of  daylight  saving  time  woidd 
affect  service  by  daytime-only  stations. 
It  directed,  in  section  2(d)(1)  of  Pub.  L 
No.  99-359  that: 

...  the  Federal  Communications 
Commission  shall,  consistent  with  any 
existing  treaty  or  other  agreement,  make  such 
adjustment  by  general  rules,  or  by  interim 
action  pending  such  general  rules,  with 
respect  to  the  hours  of  operation  of  daytime 
standard  amplitude  modulation  broadcast 
stations,  as  may  be  consistent  with  the  public 
interest,  including  the  public's  interest  in 
receiving  interference-free  service. 

The  Comments 

5.  Eleven  parties  listed  in  Appendix  A 
filed  comments.  No  reply  comments 
were  received.  Support  for  the  proposed 
rule  changes  was  expressed  by  the 
Maryland-District  of  Columbia- 
Delaware  Broadcasters  Association, 
WSAF.  WATH  and  Voice  of  the 
Master.*  The  National  Association  of 
Broadcasters  (NAB)  expressed  general 
support,  but  felt  concerned  at  the 
resultant  interference  to  groundwave 
signals  of  some  clear  chaimel  stations. 
NAB  urged  the  Conunission  to  weigh 
carefully  whether,  taking  into  account 
the  public  interest  factors  unique  to  this 
proceeding  (including  the  Congressional 
mandate  and  the  limited  period  of 


*  Drive  time  ii  the  period  of  peak  radio  listening 
during  the  morning  hour*  when  most  people  are 
traveling  between  home  and  place  of  work.  It  is  thus 
■  time  of  heightened  opportunity  for  broadcasting 
service  to  the  radio  listening  public,  and  a  period  of 
signincantly  high  advertising  revenue*  that  are 
important  lo  a  station's  ability  to  compete  by 
providing  desired  program  services. 

*  Section  73.99  of  the  Commission's  Rule*.  47  CFR 
73.99,  establishes  the  conditions  under  which 
daytime-only  stations  that  qualify  to  do  so  may  be 
issued  PSRA's  authorizing  them  to  operate  pre- 
sunrise  between  8  a.m.  local  time  and  local  sunrise, 
using  the  antenna  system*  they  are  licensed  to 
employ  starting  at  local  sunrise.  Eligibility  to  do  so 
and  the  reduced  power  levels  that  may  be  used 
depend,  under  the  rule,  on  the  channel  occupied,  the 
need  to  protect  other  stations  against  interference, 
and  limitabons  thai  derive  from  international 
commitments  of  the  United  State*  with  respect  to 
interference  protection  to  station*  in  other 
countries. 

*  Voice  of  the  Master  also  proposed  the  creation 
of  a  new  class  of  low  powered  AM  stations,  which 
i*  outside  the  scope  of  this  proceeding.  This 
proposal  will  be  associated  with  other  comment* 
under  consideration  concerning  the  overall  program 
of  possible  revisions  to  the  AM  rules  which  is 
separately  before  the  Commiasion. 


adjusted  pre-sunrise  operation),  it  might 
be  preferable  to  use  some  approach 
other  than  a  50-watt  minimum  power. 
The  Association  for  Broadcast 
Engineering  Standards  (ABES),  in 
principle,  opposes  the  authorization  of 
minimimi  pre-simrise  power  that  would 
cause  interference  to  both  the 
groundwave  and  skywave  service 
rendered  by  Class  I-A  stations.  In 
recognition  of  "mitigating" 
circiunstances,  however,  ABES  asks 
that,  if  the  Commission  adopts  the 
proposed  rule,  it  make  it  clear  that  this 
adjustment  is  for  the  sole  purpose  of 
offsetting  the  effects  of  Pub.  L  99-359, 
and  that  it  will  not  constitute  a 
precedent  for  action  in  other 
circumstances. 

6.  The  Clear  Channel  Broadcasting 
Service  (CCBS)  submitted  engineering 
studies  showing  that  the  pre-simrise  use 
of  50  watts  or  25  watts  could  cause 
interference  to  the  skywave  and 
groundwave  service  areas  of  Class  I 
clear  channel  stations.  CCBS 
accordingly  advocates  that  the  minimum 
power  be  fixed  at  10  watts.  This  would 
generally  assure  protection  against 
interference  to  the  groundwave 
(primary)  service  areas  of  Class  I 
stations,  although  it  would  cause 
interference  within  their  skywave 
(secondary)  service  areas.  CCBS  also 
differed  with  the  anticipation  expressed 
in  the  Notice,  supra,  that  the  added 
interference  caused  by  stations 
operating  imder  the  proposed  rule  would 
occur,  typically,  for  only  15  to  30 
minutes  a  day  during  the  added  period 
of  daylight  saving  time  in  April.  Data 
provided  in  the  Engineering  Statement 
accompanying  the  CCBS  comments 
indicates  that  in  some  areas  the  period 
of  such  added  interference  would  range 
from  45  to  60  minutes  each  day,  and  that 
in  some  cases  it  could  be  as  long  as  75 
minutes.  CCBS  believes  that  in  no  case 
should  pre-sunrise  operation  be 
extended  more  than  one  hour.  CCBS 
states  also  that  letters  received  by 
several  clear  channel  stations  during 
experience  in  1973  with  a  50-watt 
minimtmi  pre-sunrise  power 
authorization  such  as  the  one  now 
proposed  indicated  that  it  caused 
substantial  interference  to  service  by 
clear  channel  stations.  *  CCBS  argues 


'  In  1973.  tlie  Commission  adopted  a  minimum 
power  of  SO  watts  for  pre-sunrise  broadcasting 
during  extended  daylight  saving  time.  That  action 
was  taken  as  an  interim  measure  pending  further 
consideration  of  the  basil  for  such  operations  that  it 
would  be  appropriate  to  adopt  in  the  form  of 
definitive  rule  amendments.  Within  a  year, 
however,  the  fuel  crisis  that  had  precipitated  that 
extension  of  daylight  saving  time  abated  sufTiciently 
that  the  period  of  daylight  saving  time  was  restored 
lo  it*  traditional  scheduling.  The  need  for  it  having 


that  allowing  the  amount  of  interference 
that  may  be  expected  to  result  from  the 
proposed  50-Watt  minimum  pre-sunrise 
power  for  daytime-only  stations  would 
be  contrary  to  the  intent  of  section 
2(d)(1)  of  Pub.  L.  No.  99-359.  which 
directs  the  Commission  to  take  into 
consideration  the  public  interest  in 
interference-free  service,  in  adjusting 
the  rules  governing  station  operation  by 
daytime-only  stations. 

7.  Empire  State,  licensee  of  clear 
channel  station  WGY,  Schenectady, 
N.Y.,  citing  examples  of  the  long  range 
and  uncertain  character  of  skywave 
interference,  opposes  the  proposed  rule 
changes,  and  advocates  that,  instead  of 
adopting  them,  the  Commission  provide 
each  AM  daytime-only  station  with  a  50- 
watt  FM  station,  an  action  that  is 
beyond  the  scope  of  this  proceeding. 
Palmer,  licensee  of  clear  channel  station 
WHO,  Des  Moines,  Iowa,  also  opposed 
the  proposed  rule,  stating  that  the  period 
between  5  and  8  a.m.  is  the  "critical 
listening  time"  for  the  WHO  audience. 
Palmer  calculates,  on  the  basis  of  an 
engineering  study  accompanying  its 
comments,  that  between  nine  and  ten 
million  persons  within  WHO'S 
groundwave  service  area  would  no 
longer  be  able  to  receive  interference- 
free  service  from  the  station  during  the 
pertinent  period.  After  noting  WHO's 
farm  and  news  programming  during  the 
early  morning  hours,  Palmer  concluded 
that  its  loss  would  be  disproportionate 
to  the  service  gain  for  daytime-only 
stations  under  the  proposed  rule,  and 
referred  to  the  express  Congressional 
mandate  that  the  Commission  consider 
the  public's  interest  in  interference-free 
signals.  Therefore,  Palmer  argues,  the 
proposed  rule  change  should  not  be 
adopted. 

8.  Price  also  opposes  the  proposed 
rule,  arguing  that  the  present  rule 
governing  pre-simrise  operations — 

S  73.99,  47  CFR  73.99— strikes  the  right 
balance  between  the  needs  of  clear 
channel  and  daytime-only  stations. 
WON  advocates  the  middle  position  put 
forward  by  CCBS:  establishing  a 
minimum  power  of  10  watts,  rather  than 
50  watts,  on  the  basis  that  this  strikes  a 
better  balance  between  the  interests  of 
service  from  unlimited-time  and 
daytime-only  stations,  in  keeping  with 
the  Congressional  mandate  to  consider 
the  public  interest  in  interference-free 
service.  Supporting  engineering  data 
accompanying  the  WON  comments 


thus  ceased,  the  Commission  ended  the  special 
provision  for  pre-sunrise  operations  during 
extended  daylight  saving  time  without  reaching  a 
conclusion  on  the  mooted  question  of  the  power 
level  it  would  have  t>een  appropriate  to  prescribe  in 
a  definitive  rule  amendment 
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depicted  the  overlap  of  desired  and 
interfering  signals  for  clear  channel 
station  WGN  (AM),  Chicago,  Illinois. 

Discussion 

9.  The  instruction  in  section  2(d)(1)  of 
Pub.  L  No.  99-359  confronts  the 
Commission  with  the  need  to  make 
difficult  decisions.  It  is  a  familiar 
characteristic  of  signal  propagation  in 
the  AM  band  that  skywave  reflection 
from  the  ionosphere  of  even  low-power 
transmissions  can  cause  interference 
during  the  nighttime  at  distances  of 
hundreds  of  miles.  Any  augmentation  of 
pre-sunrise  operations  by  daytime-only 
stations  above  that  whidi  provides  foil 
protection  to  unlimited-time  stations 
will  inevitably  increase  the  level  of 
interference  received  by  other  stations. 
Thus,  the  mandate  of  Pub.  L  No.  9»-359 
must  be  understood  as  calling  upon  the 
Commission  to  establish  an  appropriate 
balance  between  augmented  pre-sunrise 
service  by  daytime-only  stations  and 
resultant  incremental  interference  to 
other  stations. 

10.  Out  task,  therefore,  is  to  determine 
the  power  level  for  pre-sunrise 
operations  by  daytime-only  stations  that 
will  enable  them  to  reach  a  meaningful 
number  of  potential  listeners,  while  not 
causing  undue  interference  to  service 
provided  by  other  stations  in  this 
country  that  are  licensed  to  operate 
during  nighttime  hours.  As  we  have 
already  noted.  Congress  has  expressly 
forbidden  any  action  that  would  involve 
infringement  of  international  obligations 
of  the  United  States.  Therefore,  it  is  only 
with  respect  to  stations  within  the 
United  States  that  the  Commission  must 
seek  to  establish  an  appropriate  balance 
between  service  gains  and  losses.  That 
balance  cannot  be  found  in  a  simple 
comparison  of  the  numbers  of  persons 
who  gain  pre-sunrise  service  with  the 
numbers  of  others  who  lose  it.  This  is 
espectally  apparent  in  the  case  of 
daytime-only  stations  assigned  to  the 
Class  I-A  clear  channels.  The  primary 
service  areas  of  the  clear  channel 
stations  typically  range  from  100  to  200 
miles  from  their  transmitters,  and 
protected  secondary  skywave  service  is 
provided  beyond  this  to  approxraately 
750  miles  from  their  transmitters.  Even 
at  the  low  powers  contemplated  for  pre- 
sunrise  operations  by  daytime-only 
stations,  as  the  comments  noted  above 
observed,  the  population  of  wide  areas 
within  which  the  signals  of  the  clear 
channel  stations  would  be  subject  to 
interference  would  be  substantial. 
Conversely,  the  potential  audiences  of 
daytime-only  stations  operating  pre- 
sunrise  at  low  power  would  total  far 
fewer  persons. 


11.  In  these  circumstances,  given  the 
Cogressional  intent  that  some  relief  be 
provided  to  daytime-only  stations,  we 
must  turn  to  factors  other  than 
comparative  population  counts  for 
gvidance  as  to  where  to  strike  the 
balance  between  augmented  pre-sunrise 
service  by  daytime-only  stations  and 
optimal  preservation  of  service  by  other 
stations.  For  this  purpose,  we  think  it 
appropriate  to  take  into  account  the  act 
that  low-power  pre-sunrise  oi>eration8 
by  daytime-only  stations  will  provide 
service  premarily — in  some  cases, 
exclusiveiy — to  the  local  communities  to 
which  they  are  assigned.  By  contrast, 
the  interference  those  operations  will 
causes  would  affect  persons  living  at 
comparatively  great  distances  &x)m  the 
communities  to  which  clear  channel 
stations  are  assigned.  It  is  not  a 
derogation  of  the  potential  usefulness  of 
clear  channel  service  at  considerable 
distances  from  their  principal 
communities  to  recognize,  and  attach 
decisive  importance  to,  the  needs  of 
members  of  the  immediate  conununities 
where  daytime-only  stations  are 
assigned.  In  balancing  the  public 
interest  considerations  pertinent  to  oos 
decision,  we  think  that  our  legislative 
mandate  compels  us  to  attach  more 
importance  to  preservation  of  the 
capacity  of  daytime-only  stations  to 
provide  local  service  during  the  April 
morning  drive-time  periods  affected  by 
the  earlier  start  of  daylight  saving  time 
than  to  the  preservations  of  service  by 
clear  channels  at  very  great  distances 
from  their  principal  communities.  The 
well  known  characteristics  of  nighttime 
AM  signal  propagation  permit  no  other 
conclusion,  for  no  relief  could  be 
provided  to  daytime-only  stations,  that 
predominantly  serve  nearby  listeners, 
without  causing  interference  to  vastly 
larger  areas  distant  from  clear  channel 
stations. 

12.  Recognizing  the  trade-offs,  we 
must  determine  where  to  strike  the 
appropriate  balance.  We  believe  that 
flie  comments  by  CCBS,  and  the 
licensees  of  several  clear  channel  AM 
stations  suggests  a  reasonable 
approach.  They  advocate  reducing  the 
minimum  power  permitted  for  pre- 
luiuise  operations  by  daytime-only 
Stations  to  10  watts,  at  which  the 
primary,  groiuidwave  service  rendered 
by  Class  I  clear  chaimel  stations  would 
generally  by  protected.  Since  the 
groundwave  service  of  these  stations  is 
relatively  constant,  compared  with  the 
veiriable,  intermitted,  and  less  reliable 
secondary  service  rendered  by  their 
skywave  signals,  we  believe  that  the 
primary  focus  of  our  concern  here 
should  be  on  the  protection  of 


groundwave  service,  not  sKywave 
service.  It  appears  appropriate  to  protect 
the  groundwave  service  of  clear  channel 
stations  aganist  interference,  but 
undertirable  to  foreclose  the 
opportunities  for  early  morning 
broadcasting  by  daytime-only  stations 
during  the  extended  period  of  daylight 
saving  time  by  requiring  them  to  protect 
skywave  service.  As  previously  noted, 
groimdwave  service,  although  it 
generally  ranges  out  100  to  200  miles, 
reaches  listeners  far  less  remote  from 
the  station  that  those  within  the 
secondary  service  area,  which  extends 
out  to  approximately  750  miles  from  the 
transmitter. 

13.  The  trade-off  for  preserving  the 
groimdwave  service  areas  of  major 
unlimited-tinie  stations  is,  thus,  reduced 
service  range  for  some  daytime-only 
stations  during  their  pertinent  April  pre- 
sunrise  operations.  Fixing  the  generally 
applicable  minimum  power  for  pre- 
sunrise  operations  of  daytime-only 
stations  at  10  watts,  as  CCBS  proposed, 
rather  than  the  50-watt  level 
contemplated  in  the  Notice,  would  result 
in  shorter  range  for  the  pre-sunrise 
service  of  daytime-only  stations  that 
would  have  to  be  held  to  10  watts  in 
order  to  protect  the  groundwave  service 
of  clear  chaxmel  stations.  On  the  other 
hand,  since  the  test  that  would  be 
applied  imder  the  CCBS  proposal  is 
protection  to  groundwave  service,  it  is 
possible  that  some  daytime-only 
stations  could  operate  at  higher  powers 
than  under  the  proposal  in  the  Notice. 
Although  the  Notice  proposed  not  going 
below  a  50-watt  mimimiun,  the  basis  for 
calulating  permissible  pre-sunrise 
powers  was  protection  to  the  skywave, 
as  well  as  the  groundwave,  service  of 
clear  channel  stations.  As  we 
imderstand  the  alternative  put  forward 
by  CCBS,  the  permitted  power  for  pre- 
sunrise  operations  during  the  pertinent 
period  would  be  based  on  protecting 
only  the  groundwave  service  of  the  clear 
channel  stations.  On  this  basis,  some 
daytime-only  stations  that  would  have 
been  held  down  to  50  watts  because  of 
interference  to  skywave  service  might 
be  permitted  more  than  50  watts  if  their 
permissible  power  were  calculated  on 
the  less  rigorous  basis  of  protecting  only 
the  groundwave  service  of  the  clear 
chaimel  stations.  We  believe  that  the 
CCBS  proposal  might  provide  the  proper 
balance  between  clear  channel  stations 
and  daytime-only  sations.  We  think  it 
desirable,  before  attempting  to  reach 
final  decision  on  this  matter,  to  invite 
further  comment,  directed  particilarly  to 
the  approach  that  has  been  suggested  by 
CCBS,  and  to  the  appropriate  basis  on 
which  to  evaluate,  comparatively,  the 
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benefits  of  enhanced  local  serivce  to 
some  members  of  the  listening  against 
the  consequent  interference  to  service 
available  to  others.  We  plan  to  issue  a 
further  Notice  in  the  near  future,  inviting 
further  comment  on  these  and  related 
issues. 

14.  Meanwhile,  the  statute  makes  it 
incumbent  upon  the  Commission  to 
alleviate  the  adverse  effects  that  the 
earlier  start  of  daylight  saving  time  will 
have  on  service  by  daytime-only 
broadcast  stations  in  April  1987.  Pub.  L. 
No.  99-359  provided  the  means  for 
accomplishing  this  by  expressly 
authorizing  the  Commission,  pending 
completion  of  this  rule  making,  to  make 
appropriate  adjustments  by  "interim 
action."  We  will  exercise  this  authority 
by  permitting  pre-simrise  operations 
during  April  1987  on  the  basis  as 
proposed  in  the  January  6, 1987,  Notice 
of  Proposed  Rulemaking,  supra,  except 
that,  in  lieu  of  the  proposed  minimum 
power  of  50  watts,  we  adopt,  in  the 
interim,  a  minimum  power  of  10  watts 
that  will  be  applied  during  1987. 

We  shall  shortly  notify  the  daytime- 
only  stations  that  are  affected  by  the  10- 
watt  power  minimum  the  specific 
powers  that  they  may  use  during  pre- 
sunrise  operations  conducted  between  6 
a.m.  standard  time  and  local  sunrise 
from  April  5,  1987.  (the  Fu-st  Sunday  in 
April,  this  year)  through  April  30, 1987, 
inclusive.  Daytime-only  stations  that  do 
not  receive  a  specific  notification  for 
this  period  will  be  permitted  to  operate 
using  facilities  specified  in  pre-sunrise 
service  authorizations  previously  issued. 

Paperwork  Reduction  Act 

15.  The  action  taken  herein  has  been 
analysed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
contain  no  new  or  modified  form, 
information  collection  or  record-keeping, 
labeling,  disclosure,  or  record  retention 
requirements;  and  will  not  increase  or 
decrease  burden  hours  on  the  public. 

Regulatory  Flexibility  Analysis 

16.  Regulatory  flexibility  analysis. 

/.  Need  and  Purpose  of  the  Action 

The  action  taken  here  carries  out  a 
statutory  instruction  that  the  FCC  adjust 
the  hours  of  broadcasting  by  daytime- 
only  AM  radio  stations  appropriately  to 
reflect  the  advance  of  the  start  of 
daylight  saving  time  to  the  first  Sunday 
in  April.  Insofar  as  is  consistent  with 
international  agreements  and  the  public 
interest,  the  nile  lessens  the  burden 
placed  on  daytime-only  stations  whose 
start  of  daily  operations  would 
otherwise  be  deferred  by  an  hour 
starting  the  first  Simday  in  April,  1987. 


II.  Summary  of  Issues  Raised  by  Public 
Comment  in  Response  to  the  Notice  of 
Proposed  Rule  Making  in  This 
Proceeding 

The  only  significant  issues  raised  are 
those  noted  in  paragraph  5  through  8, 
supra. 

III.  Significant  Alternatives  Considered 
and  Rejected 

For  the  reasons  discussed  in 
paragraphs  9  through  14,  the 
Commission  is  aware  of  no  reasonable 
alternatives  to  the  action  taken  herein.  It 
balances  the  need  for  relief,  and  for 
moderation  of  resultant  interference, 
applies  the  interim  conclusions  reached 
to  relief  to  be  provided  during  April, 
1987.  and  provides  for  further 
opportunity  to  review  the  associated 
questions  before  the  adoption  of 
definitive  rule  changes  that  would  be 
regularly  appUcable  in  future  years. 

Orders 

17.  Accordingly,  pursuant  to  authority 
contained  in  section  2  of  Pub.  L  No.  99- 
359, 15  U.S.C.  206(a),  and  taking  into 
consideration:  (a)  the  desirability  of 
conducting  further  rule  making  before 
reaching  final  decision  concerning  what 
definitive  rule  changes  would  best  fulfill 
the  purposes  of  that  statute;  and  (b)  the 
need  to  give  immediate  effect  to  the 
interim  provision  applicable  to  pre- 
sunrise  broadcasting  in  April  1987  in 
order  to  assure  that  the  relief  it  provides 
will  be  timely.  It  is  Ordered,  effective 
immediately,  That: 

(1)  The  Chief  of  the  Mass  Bureau  shall 
promptly  issue  to  each  daytime-only  AM 
radio  broadcast  station  whose  minimum 
pre-sunrise  operating  power  hereunder 
may  not  exceed  10  watts,  an 
authorization  to  operate  pre-sunrise 
between  6  a.m.  local  time  and  local 
sunrise,  during  the  period  April  5, 1987 
through  April  30, 1987,  in  accordance 
with  die  below  stated  conditions. 

(2)  The  authorization  of  pre-sunrise 
operations  by  daytime-only  stations 
during  the  above-stated  period  in  April, 
1987  shall  be  subject  to  the  requirement 
that  protection  be  provided  to  stations 
in  other  countries  in  accordance  with 
international  obligations  of  the  United 
States. 

(3)  The  Chief.  Mass  Media  Bureau 
shall  determine,  and  shall  state  in  the 
authorizations  directed  to  individual 
daytime-only  stations,  the  powers  at 
which  they  may  conduct  pre-sunrise 
operations  during  the  above-stated 
period,  using  the  antenna  system  that  it 
is  licensed  to  start  using  at  local  sunrise. 
He  shall  fix  that  power  at  the  highest 
level,  not  exceeding  0.5  kW,  that  each 
station  may  use  while  duly  protecting 


other  stations  against  objectionable 
interference;  provided  that  such  power 
shall  in  no  case  be  less  than  10  Watts 
unless  a  lower  level,  or  refraining  from 
pre-sunrise  broadcasting  altogether, 
should  be  necessary  to  provide  due 
interference  protection  to  stations  in 
other  countries. 

(4)  Daytime-only  stations  receiving 
authorizations  for  pre-sunrise  operations 
in  conformance  with  the  above-stated 
requirements  and  conditions  may  so 
operate  during  the  above-prescribed 
period,  without  filing  applications  for 
sooh  authorization,  but  only  after 
submitting  to  the  Chief.  Mass  Media 
Bureau,  FCC  Headquarters.  Washington. 
DC  20554,  a  written  statement 
containing  the  information  which  will  be 
specified  in  the  authorization. 

(5)  Daytime-only  stations  that  do  not 
receive  authorizations  issued  hereunder, 
but  that  have  previously  issued  PSRA's 
may,  during  the  prescribed  hours  of 
April  1987,  operate  at  the  powers 
authorized  in  such  PSRA's. 

18.  It  is  further  ordered.  That,  this 
docket  shall  remain  open  for  further  rule 
making  pursuant  to  a  Further  Notice  of 
Proposed  Rule  Making  that  we  will 
issue  in  due  course. 

Federal  Communications  Commission. 
Wiliiam  |.  Tricarico, 

Secretary. 

Appendix  A — Partiet  Who  Hied  Cominnita 

Association  for  Broadcast  Enginering 

Standards  (ABES) 
Clear  Channel  Broadcast  Service  (CCBS) 
Empire  State  Radio  Partners,  Ltd.  (Empire 
State],  licensee  of  clear  channel  station 
WGY.  Schenectady,  NY 
Maryland-DistricUof  Columbia-Delaware 
Broadcasters  Association,  Inc.  (MD-DC- 
DE  Asso.] 
National  Association  of  Broadcasters  (NAB) 
Palmer  Communications.  Inc.  (Palmer), 
licensee  of  clear  channel  station  WHO 
Oes  Moines,  lA 
Price  Communications  Corporation  (Price), 
licensee  of  five  clear  channel  stations: 
KOB,  Albuquerque,  NM 
KOMA.  Oklahoma  City,  OK 
WLAC.  Nashville,  TN 
WOWO.  Fort  Wayne,  IN 
WWKB,  Buffalo.  NY 

Safe  Broadcasting  Corporation,  licensee  of 

daytime-only  station  WSAF,  Triton.  GA 

(WSAF) 
Wath,  Incorporation,  (WATH)  Licensee  of 

daytime-only  station  WATH.  Athens, 

OH 
WGN  Continental  Braodcasting  Company 

(WGN),  licensee  of  clear  channel  station 

WGN.  Chicago,  IL 
Voice  of  the  Master 
[PR  Doc.  87-8747  Filed  4-17-87:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

United  States  Railway  Association 

49  CFR  Ch.  IX 

Deletion  of  Regulations;  Cttapter 
Vacated 

agency:  United  States  Railway 

Association. 

action:  Removal  of  regulations. 

summary:  The  United  States  Railway 

Association,  created  by  the  Regional 

Rail  Reorganization  Act  of  1973  (45 

U.S.C.  701  et  seq.)  has  been  sunsetted  by 

the  Conrail  Privatization  Act  of  1988 

(Pub.  L  99-509).  This  document  will 

remove  the  regulations  of  the 

Association  from  the  Code  of  Federal 

Regulations. 

EFFECTIVE  DATE:  April  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  J.  Gallagher,  (301)  229-2606. 

List  of  Subjecto  in  49  CFR  Parts  901,  903, 

and  932 

Organization  and  functions.  Sunshine 
Act,  Privacy. 

For  the  reasons  set  out  in  the 
SUMMARY  Statement,  Title  49,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Parts  901,  903,  and  932  are  removed; 
and 

2.  Chapter  IX  is  vacated. 
Peter ).  Gallagher, 

General  Counsel  Corporate  and  Secretary. 

March  3, 1987. 

[FR  Doc.  87-8740  Filed  4-17-87;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

*  i !  Oceanic  and  Atmospheric 

Ac.r.ir..&:ration 

50  CFR  Part  672 
[Docket  No.  61220-7033] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  closure. 

summary:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  share  of  the 
sablefish  target  quota  (TQ)  allocated  to 
hook-and-line  gear  in  the  West  Yakutat 


District  of  the  Eastern  Regulatory  Area 
of  the  Gulf  of  Alaska  will  be  achieved 
on  April  15, 1987.  The  Secretary  of 
Commerce  is  prohibiting  retention  of 
sablefish  in  this  district  by  persons 
using  hook-and-line  gear  after  12:00 
noon  April  15, 1987,  through  December 
31, 1987. 

EFFECTIVE  DATES:  From  12:00  noon  April 
15, 1987.  Alaska  Daylight  Time  (ADT), 
until  midnight,  Alaska  Standard  Time 
(AST),  December  31, 1987.  Public 
comments  may  be  submitted  to  the 
Regional  Director  until  April  30, 1987. 

ADDRESS:  Comments  should  be 
addressed  to  Robert  W.  McVey, 
Director,  Alaska  Region  (Regional 
Director),  National  Marine  Fisheries 
Service,  P.O.  Box  021668,  ]uneau,  Alaska 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  Fishery  Management 
Biologist,  NMFS,  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Regulations 
implementing  the  FMP  are  at  50  CFR 
Part  672. 

Paragraph  672.20(a)  of  the  regulations 
establishes  an  optimum  yield  range  of 
116,000-800,000  metric  tons  (mt)  for  all 
groundfish  species  in  the  Gulf  of  Alaska, 
which  is  further  divided  annually  into 
target  quotas  (TQs)  for  each  groundfish 
species.  For  1987,  TQs  were  established 
for  each  of  the  groundfish  species  and 
apportioned  among  the  regulatory  areas 
and  districts. 

Section  672.2  of  the  regulations 
defines  the  West  Yakutat  District  of  the 
Eastern  Regulatory  Area  in  the  Gulf  of 
Alaska  (Emergency  interim  rule,  52  FR 
422,  January  6, 1987).  The  TQ  for 
sablefish  is  4,000  mt  in  this  district  (52 
FR  785,  January  9, 1987).  Paragraph 
672.24(b)(l]  of  current  regxilations 
provides  a  share  of  the  TQ  for  hook- 
and-line  gear  in  the  West  Yakutat 
District  equal  to  95  percent  of  the  TQ,  or 
3,800  mt.  When  the  share  of  the  TQ  is 
taken,  fiu^er  catches  of  sablefish  by 
hook-and-line  vessels  must  be  treated  as 
prohibited  species  and  discarded  at  sea. 

Prior  to  the  season  starting  date  April 
1,  NMFS  conducted  an  area  registration 


program  to  better  estimate  numbers  of 
vessels  participating  in  the  sablefish 
hook-and-hne  fishery  in  each  district 
throughout  the  Gulf  of  Alaska.  Based  on 
results  of  the  program,  NMFS  estimates 
that  about  199  hook-and-line  vessels  are 
fishing  for  sablefish  in  the  West  Yakutat 
District.  This  estimate  includes  107 
vessels  that  were  registered  by  April  1 
and  92  more  vessels  that  registered 
during  the  course  of  the  season.  Of  this 
latter  number,  54  vessels  shifted  from 
the  Southeast  Outside/East  Yakutat 
District  following  the  close  of  that 
district  on  April  9.  About  2,230  mt  have 
been  landed  through  April  10.  On  the 
basis  of  the  average  catch  rates 
experienced  by  the  fleet  through  this 
date,  NMFS  estimates  that  the  balance 
of  the  quota,  or  1,570  mt,  will  be 
harvested  by  noon  on  April  15, 1987. 
Therefore,  the  West  Yakutat  District  is 
closed  to  sablefish  fishing  by  hook-and- 
line  vessels  at  12:00  noon,  local  time,  on 
April  15, 1987.  Further  catches  of 
sablefish  by  hook-and-line  vessels  must 
be  treated  as  prohibited  species  and 
discarded  at  sea.  This  closure  will  be 
effective  upon  filing  for  public 
inspection  with  the  Federal  Register  and 
after  it  has  been  publicized  for  48  hours 
through  procedures  of  the  Alaska 
Department  of  Fish  and  Game  under 
S  672.22(b).  Public  comments  on  this 
notice  may  be  submitted  to  the  Regional 
Director  at  the  address  above  for  15 
days  following  its  effective  date. 

ClassificatioD 

Overharvesting  of  sablefish,  which 
would  increase  the  risk  of  overfishing  of 
this  species,  will  result  unless  this  notice 
takes  effect  promptly.  NOAA  therefore 
finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  This  action  is  taken  under 
§  672.22  and  {  672.24  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  15, 1987. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(Doc.  87-8837  Filed  4-10-67;  8:58  am] 
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This  section  of  the  FEDERAL  REGJSTER 
contains  notices  to  the  public  of  the 
proposed  tssuance  of  rules  arxl 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  330 

9  CFR  Part  94 

[Docket  No.  85-345] 

Plant  Pests  and  Exportation  and 
Animal  Products;  GartMige 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  would  change 
regulations  that  apply  to  garbage  that 
can  spread  diseases  or  pests  of 
livestock,  poultry,  or  plants.  It  would 
expand  the  definition  of  garbage,  free 
some  garbage  from  regulation,  and 
clarify  which  garbage  is  to  be 
considered,  for  purposes  of  regulation, 
as  "arriving"  in  a  jurisdiction.  The 
proposed  rules  would  protect  against  the 
spread  of  diseases  and  pests  without 
unnecessarily  regulating  garbage  that 
does  not  present  such  risks. 

DATE:  Comments  must  be  received  May 
20, 1987. 

ADDRESSES:  Send  written  comments  to 
Steven  R.  Poore,  Acting  Assistant 
Director,  Regulatory  Coordination, 
APHIS,  USDA.  Room  728,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
85-345.  Comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
building  between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Ronald  B.  Caffey,  Assistant  to  the 
Deputy  Administrator,  PPQ.  APHIS, 
USDA,  Room  656,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville  MD  20782, 
301^36-7633. 


SUPf>L£MENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  garbage 
regulations  concerning  plant  pests  in  7 
CFR  330.400  and  garbage  regulations 
concerning  livestock  and  poultry 
diseases  in  9  CFR  94.5.  The  two  sets  of 
regulations  are  substantially  the  same, 
the  regulate  garbage  arriving  in  the 
United  States,  and  its  territories  and 
possessions,  in  order  to  prevent  the 
spread  of  plant  pests  and  animal 
diseases. 

Definition  of  Garbage 

The  defmition  of  garbage  in  the 
current  regulations  does  not  specifically 
include  unconsumed  meals  and  other 
food  prepared  for  passengers  and  crew 
on  aircraft.  Such  foods  could  spread 
plant  and  animal  pests  and  diseases, 
and  have  been  construed  by  the  agency 
to  be  "garbage"  subject  to  the 
regulations.  The  proposal  would  clarify 
the  regulations  specifically  to  include 
these  foods  in  the  definibon  of  garbage. 

Regulated  Garbage 

Only  certain  garbage  is  regulated.  For 
instances,  garbage  on  vessels  which 
travel  solely  between  continental  United 
States  ports  or  solely  between 
continental  United  States  ports  and 
Canadian  ports  is  unlikely  to  contain 
any  pests  or  organisms  that  could 
disseminate  plant  pests  or  animal 
diseases  that  are  not  already  widely 
prevalent  or  distributed  within  and 
throughout  the  United  States. 
Consequently,  such  garbage  is  not 
regulated  by  the  regulations. 

In  general,  the  garbage  regulations  do 
regulate  garbage  that  could  spread 
animal  diseases  and  plant  pests  from 
outside  the  United  States,  and  plant 
pests  from  Hawaii  and  from  territories 
and  possessions  of  the  United  States. 

APHIS  believes  that  one  of  the  most 
effective  ways  of  ensuring  that 
potentially  harmful  garbage  is  stored 
and  disposed  of  so  that  it  does  not 
spread  plant  pests  and  animal  diseases 
is  to  regulate  it  according  to  the  itinerary 
of  the  means  of  conveyance  the  garbage 
is  on  or  has  come  from.  By  regulating  all 
garbage  that  is  on  or  unloaded  from  a 
means  of  conveyance  that  has  been  to  a 
jurisdiction  where  certain  plant  and 
animal  diseases  exist,  APHIS  is  not  put 
in  the  position  of  having  to  distinguish 
between  "safe"  garbage  and  "unsafe" 


garbage  on  the  same  means  of 
conveyance. 

APHIS  recognizes,  however,  that 
certain  steps  can  be  taken  to  ensiu^  that 
a  mean  of  conveyance  contains  no 
potentially  harmful  garbage,  even  if  It 
has  at  some  time  in  the  past  been  to  a 
jurisdiction  where  plant  pests  and 
animal  diseases  exist  A  means  of 
conveyance,  for  example,  that  has  been 
out  of  the  United  States  and  Canada 
during  the  previous  two  years  is  highly 
unlikely  to  be  carrying  potentially 
harmful  garbage,  even  if  it  has  been  to  a 
foreign  port  sometime  in  its  history. 
Additionally,  certain  procediu^s  for 
emptying,  cleaning,  and  disinfecting  the 
means  of  conveyance  will  guard  against 
the  dissemination  of  plant  pests  and 
livestock  and  poultry  diseases. 

Garbage  Regulated  Because  of 
Movements  Outside  the  United  States  or 
Canada. 

In  general,  regulated  garbage  would 
include  garbage  on  or  removed  from  a 
means  of  conveyance  that  within  the 
preceding  two  years  has  been  to  a  port 
outside  the  United  States  and  Canada. 
The  garbage  is  not  regulated  if  the  port 
is  in  Canada  because  the  plant  and 
animal  disease  situation  in  Canada 
presents  little  risk  of  transmitting  plant 
and  animal  diseases  and  pests  not 
already  widely  disseminated  in  the 
United  States. 

If  a  means  of  conveyance  other  than 
an  aircraft  would  be  accompanied  by  a 
certificate  stating  that  it  has  been 
emptied  of  garbage  and  certain  stores, 
and  that  it  has  subsequently  been 
cleaned  and  disinfected  under  an 
inspector's  supervision,  and,  after  the 
cleaning  and  disinfection,  and  means  of 
conveyance  has  not  visited  a  non- 
Canadian  foreign  port,  its  garbage 
would  not  be  regulated.  The  stores  that 
would  have  to  be  removed  would  be:  All 
meats  and  meat  products,  whatever  the 
country  of  origin,  except  sterile,  canned, 
cooked  meats  which  are  shelf-stable 
without  refrigeration;  all  fresh  and 
condensed  milk  and  cream  from 
countries  designated  in  9  CFR  94.1  as 
those  in  which  foot-and-mouth  disease 
exists;  all  fresh  fruits  and  vegetables: 
and  all  eggs.  Garbage  on  or  removed 
from  an  aircraft  that  within  the 
preceding  two  years  has  been  to  a  port 
outside  the  United  States  and  Canada 
would  not  be  regulated  if  all  garbage 
and  stores  have  previously  been 
removed  and,  after  the  removal  of  the 
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garbage  and  stores,  the  aircraft  has  not 
visited  a  non-Canadian  foreign  port. 
Because  of  the  comparably  low  volume 
of  stores  carried  by  an  aircraft,  as 
compared  to  that  carried  on  other  means 
of  conveyance,  documentation 
indicating  the  nature  and  country  of 
origin  of  the  aircraft's  stores  does  not 
customarily  accompany  the  aircraft. 
This  is  in  contrast,  for  example,  to  the 
documentation  that  does  customarily 
accompany  stores  on  a  vessel.  Such  lack 
of  documentation  on  an  aircraft  would 
make  it  difficult  for  APHIS  to  make  an 
accurate  determination  of  whether 
specific  stores  left  on  an  aircraft  present 
a  risk  of  disseminating  diseases  or  plant 
pests  in  the  United  States. 
Consequently,  this  proposal  would 
require  that  all  garbage  and  stores  be 
removed  from  an  aircraft  before 
subsequent  garbage  on  the  aircraft  can 
qualify  for  an  exemption  from  the 
garbage  regulations. 

In  the  case  of  an  aircraft,  neither 
cleaning  and  disinfection  nor  a 
certificate  would  be  required,  because 
APHIS  believes  that  the  removal  of 
prohibited  and  restricted  material, 
combined  with  removal  modular  galley 
construction  and  ordinary  sanitary 
practices  on  airplanes,  would  ensure 
that  there  would  be  little  risk  of 
disseminating  animal  diseases  and  plant 
pests. 

Garbage  Regulated  Because  of 
Movement  from  Hawaii,  Territories,  or 
Possessions. 

Garbage  on  or  removed  from  a  means 
of  conveyance  would  also  be  regulated 
if  the  means  of  conveyance  moved  to 
the  continental  United  States,  either 
directly  or  indirectly,  from  Hawaii  or 
from  any  territory  or  possession  within 
the  preceding  year.  Additionally, 
garbage  would  be  regulated  which  is  on 
or  removed  from  any  means  of 
conveyance  that  within  the  preceding 
year  moved  from  Hawaii  to  any  territory 
or  possession,  or  moved  from  any 
territory  or  possession  to  any  other 
territory  or  possession  or  to  Hawaii. 
Note  that  a  one-year  period  is  proposed 
for  these  movements,  in  contrast  to  the 
two-year  period  proposed  for 
movements  from  outside  the  United 
States.  This  difference  is  because 
movements  from  Hawaii,  or  from 
territories  or  possessions,  pose  the  risk 
of  spreading  only  plant  pests,  whereas 
movements  from  outside  the  United 
States  pose  the  risk  of  spreading  both 
plant  pests  and  animal  diseases. 
Experience  has  shown  that  it  is 
extremely  unlikely  that  stores  of  plant 
origin  would  remain  on  a  means  of 
conveyance  for  over  one  year.  Simply 
removing  the  stores  would  be  adequate 
to  protect  against  plant  pests,  because 


the  plant  pests  that  could  be  transmitted 
by  the  stores  are  unlikely  to  remain 
viable  on  the  means  of  conveyance  for 
very  long  after  the  stores  are  removed. 
In  contrast,  even  after  the  stores  are 
removed,  some  livestock  or  poultry 
disease  organisms  could  remain  viable 
on  a  means  of  conveyance  for 
significant  periods  of  time. 
Consequently,  the  two-year  period 
appears  necessary  for  means  of 
conveyance  arriving  from  places  where 
livestock  or  poultry  diseases  exist  that 
are  not  already  disseminated  in  the 
United  States. 

As  v«nth  movements  frt)m  outside  the 
United  States,  certain  exceptions  to  the 
regulation  of  garbage  are  proposed  for 
means  of  conveyance  that  move  to  the 
continental  United  States  from  Hawaii 
or  territories  or  possessions;  that  move 
to  Hawaii  from  territories  or 
possessions;  or  that  move  to  territories 
or  possessions  from  other  territories  or 
possessions  or  from  Hawaii. 

If  a  means  of  conveyance  other  than 
an  aircraft  would  be  accompanied  by  a 
certificate  from  an  inspector  stating  that 
it  has  been  emptied  of  all  garbage  and 
all  fresh  fruits  and  vegetables,  any 
garbage  subsequently  generated  would 
not  be  regulated,  if  after  the  removal  of 
the  original  garbage  and  stores,  the 
means  of  conveyance  has  not  visited  the 
continental  United  States  from  Hawaii 
or  a  territory  or  possession;  visited 
Hawaii  from  a  territory  or  possession;  or 
visited  a  territory  or  possession  from 
any  other  territory  or  possession  or  from 
Hawaii.  Aircraft  garbage  would  be 
subject  to  similar  provisions,  except  that 
a  certificate  would  not  be  required  for 
aircraft. 

Commingled 

It  is  also  proposed  that  regulated 
garbage  also  include  garbage  that  is 
commingled  with  regulated  garbage. 
This  is  necessary  since  it  would  be 
virtually  impossible  to  separate 
regulated  garbage  from  other  garbage, 
and  since  any  disease  organism  or  pests 
in  regulated  garbage  would  contaminate 
other  garbage. 

Arriving 

The  current  garbage  regulations 
regulate  garbage  on  or  unloaded  from 
certain  means  of  conveyance  "arriving" 
in  specific  places.  Under  the  current 
garbage  regulations,  there  has  been 
some  confusion  as  to  whether  garbage 
on  or  removed  from  a  means  of 
conveyance  would  be  regulated  at  a  port 
of  arrival  in  the  continental  United 
States,  Hawaii  or  a  territory  or 
possession,  when  the  port  of  arrival  is 
not  the  first  port  of  arrival  in  the 
specified  jurisdiction.  For  example, 
would  garbage  on  a  ship  or  airplane 


continue  to  be  regulated  at  the  port  of 
Philadelphia  if  the  ship  or  airplane 
"arrived"  in  the  port  of  New  York  from 
Europe,  and  then  moved  to  the  port  of 
Philadelphia?  Or  would  garbage  on  a 
ship  or  airplane  be  regulated  at  the  port 
of  Honolulu  if  the  ship  or  airplane 
"arrived"  in  the  port  of  Hilo  from  the 
United  States  Virgin  Islands,  and  then 
moved  to  Honolulu? 

In  general,  it  was  intended  that 
garbage  on  or  removed  from  these 
means  of  conveyance  would  be 
regulated  at  subsequent  ports  in  the 
specified  jurisdictions  (exceptions  are 
discussed  above],  since  plant  pests  and 
disease  organisms  could  still  be  on  the 
means  of  conveyance  at  subsequent 
ports.  The  proposed  amendments  to  the 
garbage  regulations  refiect  this  intent. 

Northern  Mariana  Islands 

The  definition  of  "territories  or 
possessions"  in  the  current  garbage 
regulations  in  7  CFR  does  not  include 
the  Northern  Mariana  Islands.  The 
Northern  Mariana  Islands  are  included 
in  an  otherwise  identical  definition  in 
the  garbage  regulations  in  9  CFR. 
Because  the  Northern  Mariana  Islands 
are  a  trust  territory  of  the  United  States 
and  because  plant  pests  exist  there  that 
could  spread  to  other  jurisdictions  in  the 
United  States,  the  Northern  Mariana 
Islands  would  be  included  in  the 
definition  of  "territories  or  possessions" 
in  the  garbage  regulations  in  7  CFR. 

Miscellaneous 

This  document  would  also  make 
certain  nonsubstantive  charges  in  the 
regulations  for  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  100  million  dollars;  would  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United-States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Although  this  document  proposes 
changes  that  appear  to  be  significant  for 
helping  to  prevent  the  dissemination  of 
plant  pests  and  livestock  and  poultry 
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diseases,  in  almost  all  cases  the 
adoption  of  the  proposal  would  not 
require  persons  to  change  their  current 
practices. 

Under  the  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
3501  et  seq.). 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  7  CFR  Part  330 

Customs  duties  and  inspection. 
Garbage.  Plant  diseases,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

List  of  Subjects  b  9  CFR  Part  94 

Animal  diseases.  Garbage,  Imports, 
Livestock  and  livestock  products.  Meat 
and  meat  products.  Milk,  Poultry  and 
poultry  products. 

Tttl«  7— [Amended] 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS,  GENERAL  PLANT 
PESTS:  SOIL,  STONE,  AND  QUARRY 
PRODUCTS:  GARBAGE 

Accordingly,  7  CFR  Part  330  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  330 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  147 A,  ISObb,  150dd- 
ISOff.  lei.  IfiZ.  164a.  450.  2280;  19  U.S.C. 
1306:  21  U.S.C.  111.  114a;  31  U.S.C.  9701;  42 
U.S.C.  4331.  4332:  7  CFR  2.17,  2.51,  and 
371.2(c). 

2.  In  S  330.100,  all  definitions  would  be 
placed  in  alphabetical  order  and  all 
lettered  paragraph  designations  would 
be  removed;  and  the  definitions  of 
"garbage"  and  "territories  or 
possessions"  would  be  revised  and  a 
new  definition  of  "regulated  garbage" 
would  be  added,  to  read  as  follows: 

§  330.100    Definitions. 

***** 

Garbage.  That  material  designated  as 
"garbage"  in  \  330.400(b). 


Regulated  garbage.  That  material 
designated  as  "regulated  garbage"  in 
S  330.400(c)  and  {  330.400(d). 

Territories  or  possessions.  Guam,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States. 

*        •        •        •        • 

3.  In  5  330.400,  the  heading  would  be 
revised;  paragraph  (a)  would  be  revised; 
paragraphs  (b).  (c),  and  (d)  would  be 
redesignated  as  paragraphs  (g),  (h),  and 
(i)  respectively;  and  new  paragraphs  (b), 
(c).  (d),  (e)  and  (f)  be  added,  as  follows: 

S  330.400    Regulation  of  certain  gartMige. 

(a)  Hawaii,  Puerto  Rico,  the  Virgin 
Islands  of  the  United  States,  Guam,  and 
all  other  Insular  Possessions  of  the 
United  States  are  hereby  quarantined, 
and  the  movement  therefrom  to  other 
parts  of  the  United  States  of  garbage  is 
hereby  regulated  as  provided  in  this 
section  to  prevent  the  spread  of  the 
dangerous  plant  diseases  and  insect 
pests  specified  in  §S  318.13,  318.58,  and 
318.82  or  other  plant  pests  which  exist  in 
such  areas.  Also,  to  prevent  the 
dissemination  of  plant  pests  and 
livestock  and  poultry  diseases,  garbage 
is  regulated  as  otherwise  provided  in 
this  part  because  of  international 
movements  of  means  of  conveyance. 

(b)  Garbage.  For  purposes  of  this  part 
garbage  means  all  waste  material 
derived  in  whole  or  in  part  from  fruits, 
vegetables,  meats,  or  other  plant  or 
animal  (including  poultry)  material,  and 
other  refuse  of  any  character 
whatsoever  that  has  been  associated 
with  any  such  material  on  board  any 
means  of  conveyance,  and  including 
food  scraps,  table  refuse,  galley  refuse, 
food  wrappers  or  packaging  materials, 
and  other  waste  material  from  stores, 
food  preparation  areas,  passengers'  or 
crews'  quarters,  dining  rooms,  or  any 
other  areas  on  means  of  conveyance. 
For  purposes  of  this  part,  garbage  also 
means  meals  and  other  food  that  were 
available  for  consumption  by 
passengers  and  crew  on  an  aircraft  but 
were  not  consumed. 

Note.^ — Not  all  garbage  is  regulated  for  the 
purposes  of  this  part  Garbage  regulated  for 
the  purposes  of  this  part  is  defined  as 
"regulated  garbage"  in  paragraphs  (c)  and  (d) 
of  this  section. 

(c)  Garbage  regulated  because  of 
movements  outside  the  United  States  or 
Canada.  For  purposes  of  this  part, 
garbage  on  or  removed  from  a  means  of 
conveyance  is  regulated  garbage,  if, 
when  the  garbage  is  on  or  removed  from 
the  means  of  conveyance,  the  means  of 
conveyance  has  moved  within  the 
previous  2-year  period  to  any  port 


outside  the  United  States  and  Canada. 
There  are,  however,  two  exceptions  to 
this  provision.  These  exceptions  are  as 
follows: 

(1)  Exception  1.  Garbage  on  or 
removed  from  a  means  of  conveyance 
other  than  an  aircraft  is  not  included  as 
regulated  garbage  under  paragraph  (c)  of 
this  section,  if  the  following  conditions 
are  met  when  the  garbage  is  on  or 
removed  from  the  means  of  conveyance: 

(i)  The  means  of  conveyance  is 
accompanied  by  a  certificate  from  an 
inspector  stating  the  following: 

(A)  That  the  means  of  conveyance 
had  first  been  cleared  of  all  garbage  and 
of  all  meats  and  meat  products, 
whatever  the  country  of  origin,  except 
sterile,  canned,  cooked  meats  that  are 
shelf-stable  without  refrigeration;  all 
fresh  and  condensed  milk  and  cream 
from  countries  designated  in  9  CFR  94.1 
as  those  in  which  foot-and-mouth 
disease  exists;  all  fresh  fruits  and 
vegetables;  and  all  eggs;  and 

(B)  That  the  means  of  conveyance  had 
then  been  cleaned  and  disinfected  imder 
the  inspector's  supervision;  and 

(ii)  Since  being  cleaned  and 
disinfected,  the  means  of  conveyance 
has  not  visited  a  non-Canadian  foreign 
port. 

(2)  Exception  2.  Garbage  on  or 
removed  from  an  aircraft  is  not  Included 
as  regulated  garbage  under  paragraph 
(c)  of  this  section  if  the  following 
conditions  are  met  when  the  gart)age  is 
on  or  removed  from  the  aircraft 

(i)  The  aircraft  had  been  cleared  of  all 
garbage  and  all  stores;  and 

(ii)  After  the  garbage  and  stores 
referred  to  in  paragraph  (c)(2)(i)  of  this 
section  were  removed,  the  aircraft  has 
not  moved  to  a  non-Canadian  foreign 
port. 

(d)  Garbage  regulated  because  of 
certain  movements  to  or  from  Hawaii, 
territories,  or  possessions.  For  purposes 
of  this  part,  garbage  on  or  removed  from 
a  means  of  conveyance  is  regulated 
garbage,  if  at  the  time  the  garbage  is  on 
or  removed  from  the  means  of 
conveyance,  the  means  of  conveyance 
has  moved  during  the  previous  one-year 
period,  either  directly  or  indirectly,  to 
the  continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii,  or  to  Hawaii  from  any  territory 
or  possession.  There  are,  however,  two 
exceptions  to  this  provision.  These 
exceptions  are  as  follows: 

(1)  Exception  1.  Garbage  on  or 
removed  from  a  means  of  conveyance 
other  than  an  aircraft  is  not  included  as 
regulated  garbage  under  paragraph  (d) 
of  this  section  if  the  following  two 
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conditions  are  met  when  the  garbage  is 
on  or  removed  from  the  means  of 
conveyance: 

(i)  The  means  of  conveyance  is 
accompanied  by  a  certificate  from  an 
inspector,  saying  that  the  means  of 
conveyance  bad  been  cleared  of  all 
garbage  and  all  fresh  fruits  and 
vegetables;  and 

(ii)  After  being  cleared  of  the  garbage 
and  stores  referred  to  in  paragraph 
(d)(l)(i)  of  this  section,  the  means  of 
conveyance  has  not  moved  to  the 
continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii;  or  to  Hawaii  from  any  territory 
or  possession. 

(2)  Exception  2.  Garbage  on  or 
removed  from  an  aircraft  is  not  included 
as  regulated  garbage  under  pargraph  [d] 
of  this  section  if  the  following  two 
conditions  are  met  when  the  garbage  is 
on  or  removed  from  the  means  of 
conveyance: 

(i)  This  aircraft  had  been  previously 
cleared  of  all  garbage  and  all  fresh  fruits 
and  vegetables;  and 

(ii)  After  the  garbage  and  stores 
referred  to  in  paragraph  (d)t2){i)  of  this 
section  were  removed,  the  aircraft  has 
not  moved  to  the  continental  United 
States  from  any  territory  or  possession 
or  from  Hawaii;  to  any  territory  or 
possession  from  any  other  territory  or 
possession  or  from  Hawaii;  or  to  Hawaii 
from  any  territory  or  possession. 

(e)  Garbage  that  is  commingled  with 
regulated  garbage  is  also  regulated 
garbage. 

(f)  Restrictions  on  regulated  garbage. 
(1)  Regulated  garbage  shall  not  be  on  or 
removed  from  a  means  of  conveyance, 
or  be  disposed  of.  unless  in  accordance 
with  the  provisions  of  this  part. 

(2)  Regulated  garbage  is  subject  to 
general  surveillance  for  compliance  with 
this  section  by  Animal  and  Plant  Health 
Inspection  Service  inspectors  and  to 
such  disposal  measures  as  authorized 
by  section  105  of  the  Federal  Plant  Pest 
Act  (7  U.S.C.  ISOdd).  section  10  of  the 
Plant  Quarantine  Act  of  1912,  as 
amended  (7  U.S.C.  164a].  section  2  of  the 
Act  of  February  2, 1930.  as  amended  (21 
U.S.C.  Ill),  and  section  306  of  the  Act  of 
July  17. 1903.  as  amended  (19  U.S.C. 
1306).  to  prevent  the  dissemination  of 
plant  pests  and  livestock  or  poultry 
diseases. 


(g)(1)  would  be  revised  and  made  into 
two  sentences  to  read  as  follows: 

S  330.400    Regulation  of  certain  gart>ag«. 


4.  S  330.400,  all  references  to 
"garbage"  in  redesignated  paragraphs 
(g)(1),  (h),  and  (i)(2)  and  (i](3)  would  be 
changed  to  "regulated  garbage";  and  the 
first  sentence  in  redesignated  paragraph 


(g)(1)  All  regulated  garbage  must  be 
contained  in  tight,  leak-proof  covered 
receptacles  during  storage  on  board  a 
means  of  conveyance  while  in  the 
territorial  waters,  or  while  otherwise 
within  the  territory  of  the  United  States. 
All  such  receptables  shall  be  contained 
inside  the  guard  rail  if  on  a  watercrafC 

Title  »— [Amended] 
PAFTT  94— [AMENDED] 

Accordingly,  9  CFR  Part  94  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  94 

would  continue  to  read  as  follows: 

I 

Authority:  7  MS.C  147a,  ISOee.  181, 162. 
450;  19  U.S.C.  1306;  21  U.S.Q  111.  114a,  134a, 
134b,  194c  and  134r:  42  U.S.C  4331,  4332;  7 
CFR  2.17.  i51,  and  371.2(d). 

2.  In  §  94.5,  the  heading  would  be 
revised;  paragraph  (a)  would  be  revised; 
paragraphs  (b),  (c),  and  (d)  would  be 
redesignated  as  paragraphs  (f).  (g).  and 
(h),  respectively;  and  new  paragraphs 
(b),  (c),  (d),  and  (e)  would  be  added,  as 
follows: 

S  94.5    Regulation  of  certain  gartiege. 

(a)  Garbage.  For  purposes  of  this  part, 
garbage  means  all  waste  material 
derived  in  whole  or  in  part  from  fruits, 
vegetables,  meats,  or  other  plant  or 
animal  (including  poultry)  material,  and 
other  refuse  of  any  character 
whatsoever  that  has  been  associated 
with  any  such  material  on  board  any 
means  of  conveyance,  and  including 
food  scraps,  table  refuse,  galley  refuse, 
food  wrappers  or  packaging  materials, 
and  other  waste  material  from  stores, 
food  preparation  areas,  passengers'  or 
crew's  quarters,  dining  rooms,  or  any 
other  areas  on  means  of  conveyance. 
For  purposes  of  this  subpart,  garbage 
also  means  meals  and  other  food  that 
were  available  for  consumption  by 
passengers  and  crew  on  an  aircraft  but 
were  not  consumed. 

Note. — Not  all  garbage  is  regulated  for  the 
purposes  of  this  part.  Garbage  regulated  for 
the  purposes  of  this  part  is  defined  as 
"regulated  garbage"  in  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  Garbage  regulated  because  of 
movements  outside  the  United  States  or 
Canada.  For  purposes  of  this  part, 
garbage  on  or  removed  from  a  means  of 
conveyance  is  regulated  garbage,  if, 
when  the  garbage  is  on  or  removed  from 
the  means  of  conveyance,  the  means  of 
conveyance  has  moved  within  the 


previous  2-year  period  to  any  port 
outside  the  United  States  and  Canada. 
There  are,  however,  two  exceptions  to 
this  provision.  These  exceptions  are  as 
follows: 

(1)  Exception  1.  Garbage  on  or 
removed  fi-om  a  means  of  conveyance 
other  than  an  aircraft  is  not  included  as 
regulated  garbage  under  paragraph  (b) 
of  this  section  if  the  following  conditions 
are  met  when  the  garbage  is  on  or 
removed  from  the  means  of  conveyance: 

(i)  The  means  of  conveyance  is 
accompanied  by  a  certificate  from  an 
inspector  stating  the  following: 

(A)  That  the  means  of  conveyance 
had  first  been  cleared  of  all  garbage  and 
of  the  following:  All  meats  and  meat 
products,  whatever  the  country  of  origin, 
except  sterile,  canned,  cooked  meats 
that  are  shelf-stable  without 
refrigeration;  ell  fresh  and  condensed 
milk  and  cream  from  countries 
designated  in  9  CFR  94.1  as  those  in 
which  foot-and-mouth  disease  exists;  all 
fresh  fruits  and  vegetables;  and  all  eggs; 
and 

(B)  That  the  means  of  conveyance  had 
then  been  cleaned  and  disinfected  under 
the  inspector's  supervision;  and 

(ii)  Since  being  cleaned  and 
disinfected,  the  means  of  conveyance 
has  not  visited  a  non-Canadian  foreign 
port. 

(2)  Exception  2.  Garbage  on  or 
removed  from  an  aircraft  is  not  included 
as  regulated  garbage  under  paragraph 
(b)  of  this  section  if  the  following  two 
conditions  are  met: 

(i)  The  aircraft  had  been  cleared  of  all 
garbage  and  all  stores;  and 

(ii)  After  the  garbage  and  stores 
referred  to  in  paragraph  (b)(2)(i)  of  this 
section  were  removed,  the  aircraft  has 
not  moved  to  a  non-Canadian  foreign 
port. 

(c)  Garbage  regulated  because  of 
certain  movements  to  or  from  Hawaii, 
territories,  or  possessions.  For  purposes 
of  this  part,  garbage  on  or  removed  from 
a  means  of  conveyance  is  regulated 
garbage,  if  the  means  of  conveyance  has 
moved  during  the  previous  one-year 
period,  either  directly  or  indirectly,  to 
the  continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii;  or  to  Hawaii  from  any  territory 
or  possession.  There  are,  however,  two 
exceptions  to  this  provision.  These 
exceptions  are  as  follows: 

(1)  Exception  1.  Garbage  on  or 
removed  from  a  means  of  conveyance 
other  than  an  aircraft  is  not  included  as 
regulated  garbage  under  paragraph  (c)  of 
this  section  if  the  following  two 
conditions  are  met  when  the  garbage  is 
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on  or  removed  from  the  means  of 
conveyance: 

(i)  The  means  of  conveyance  is 
accompanied  by  a  certificate  from  an 
inspector,  stating  that  the  means  of 
conveyance  has  been  cleared  of  all 
garbage  and  all  fresh  fruits  and 
vegetables;  and 

(ii)  After  being  cleared  of  the  garbage 
and  stores  referred  to  in 
paragraph(c)(l)(i)  of  this  section,  the 
means  of  conveyance  has  not  moved  to 
the  continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii:  or  to  Hawaii  from  any  territory 
or  possession. 

(2)  Exception  2.  Garbage  or  or 
removed  from  an  aircraft  is  not  included 
as  regulated  garbage  under  paragraph 
(c)  of  this  section  if  the  following  two 
conditions  are  met  when  the  garbage  is 
on  or  removed  from  the  means  of 
conveyance: 

(i)  The  aircraft  had  been  cleared  of  all 
garbage  and  all  fresh  fruits  and 
vegetables;  and 

(ii)  After  the  garbage  and  stores 
referred  to  in  paragraph  (c)(2Ki)  of  this 
section  were  removed,  the  aircraft  has 
not  moved  to  the  continental  United 
States  from  any  territory  or  possession 
or  from  Hawaii;  to  any  territory  or 
possession  from  any  other  territory  or 
possession  or  from  Hawaii;  or  to  Hawaii 
from  any  territory  or  possession. 

(d)  Garbage  that  is  commingled  with 
regulated  garbage  is  also  regulated 
garbage. 

(e)  Restrictions  on  regulated  garbage. 
(1)  Regulated  garbage  shall  not  be  on  or 
removed  from  a  means  of  conveyance. 
or  be  disposed  of.  unless  in  accordance 
with  the  provisions  of  this  part.  (2) 
Regulated  garbage  is  subject  to  general 
surveillance  for  compliance  with  this 
section  by  Animal  and  Plant  Health 
Inspection  Service  inspectors  and  to 
such  disposal  measures  as  authorized 
by  section  105  of  the  Federal  Plant  Pest 
Act  (7  U.S.C.  ISOdd).  section  10  of  the 
Plant  Quarantine  Act  of  1912,  as 
amended  (7  U.S.C.  164a).  section  2  of  the 
Act  of  February  1, 1903.  as  amended  (21 
U.S.C.  Ill),  and  section  306  of  the  Act  of 
July  17,  as  amended  (19  U.S.C.  1306),  to 
prevent  the  dissemination  of  plant  pests 
and  livestock  or  poultry  diseases. 

3.  In  5  94.5,  all  references  to  "garbage" 
in  redesignated  paragraphs  (f)(1).  (g). 
and  {h)(2)  and  (h)(3)  would  be  changed 
to  "regulated  garbage":  and  the  frrst 
sentence  in  redesignated  paragraph 
(b)(1)  would  be  revised  and  made  into 
two  sentences  to  read  as  follows: 


S  94.5    Regulation  of  certain  gartMg*. 

(0(1)  All  regulated  garbage  must  be 
contained  in  tight,  leak-proof  covered 
receptacles  during  storage  on  board  a 
means  of  conveyance  while  in  the 
territorial  waters,  or  while  otherwise 
within  the  territory  of  the  United  States. 
All  such  receptacles  shall  be  contained 
inside  the  guard  rail  if  on  a  watercraft. 


Done  in  Washington,  DC.  this  14th  day  of 
April,  1987. 

BeH  W.  Hawkins, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(Doc  87-8659  Filed  4-17-87;  8:45  am] 
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NUCLEAR  REGULATORY  COMMISSION 

10  CFR  Parts  30,  40,  and  70 

Emergency  Preparedness  for  Fuel 
Cycle  and  Ottier  Radioactive  Material 
Licensees 

aqency:  Nuclear  Regulatory 

Commission. 

ACnON:  Proposed  rule. 

summary:  In  1981,  the  Nuclear 
Regulatory  Commission  (NRC)  issued 
orders  to  require  certain  NRC  fuel  cycle 
and  other  radioactive  material  Ucensees 
to  submit  emergency  plans  to  the  NRC. 
The  NRC  is  now  proposing  to  amend  its 
regulations  to  place  a  requirement  for 
such  emergency  plans  in  its  regiilations. 
The  proposed  rule  would  require  the 
approximately  30  licensees  subject  to 
the  orders  to  revise  their  existing 
emergency  plans  which  include,  among 
other  things,  descriptions  of  the  means 
and  equipment  to  mitigate  the 
consequences  of  an  accident  and  to 
promptly  notify  offsite  response 
oi^anizations  if  an  accident  occurs  that 
might  result  in  a  significant  release  of 
hcensed  radioactive  material. 
DATES:  Comment  period  expires  July  20. 
1987.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

A  free  single  copy  of  the  draft 
Regulatory  Analysis,  including  the 
environmental  assessment  and  finding 
of  no  significant  impact  (NUREG-1140). 
may  be  obtained  by  writing  to  the 
Distribution  Section.  Document  Control 
Branch.  Division  of  Information  Support 


Services,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

Copies  of  NUREG-0762,  -0767,  -0810. 
-1179.  -1189,  and  -1198.  the  technical 
reports  referenced  in  this  notice,  may  be 
purchased  through  the  U.S.  Government 
Printing  Office  by  calling  (202)  275-2060 
or  by  writing  to  the  U.S.  Government 
Printing  Office,  P.O.  Box  37082, 
Washington,  DC  20013-7082.  Copies 
may  also  be  purchased  from  the 
National  Technical  Information  Ser\'ice, 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

Copies  of  the  above  NUREG  reports 
and  also  comments  received  by  the 
Commission  on  the  proposed  rule  are 
available  for  inspection  or  copying  for  a 
fee  in  the  NRC  Public  Document  Room, 
1717  H  Street  NW..  Washington.  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Stephen  A.  McGuire,  Regulation 
Development  Branch.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (telephone:  (301)  443-7900). 

SUPf>LEMENTARY  INFORMATION: 
Background 

During  the  Commission's 
deliberations  concerning  nuclear  power 
plant  emergency  preparedness  after  the 
Three  Mile  Island  accident,  the 
Commission  directed  the  staff  to 
evaluate  the  need  to  change  the 
emergency  preparedness  regulations  for 
fuel  cycle  and  other  radioactive  material 
licensees. 

In  late  1980,  the  staff  reevaluated 
previously  submitted  emergency  plans 
for  radioactive  releases  for  fuel 
fabrication  plants  and  found  some 
apparent  weaknesses.  For  example, 
some  plans  did  not  have  arrangements 
for  the  prompt  notification  of  offsite 
response  organizations. 

Upon  noting  these  weaknesses,  the 
NRC  staff  prepared  orders  requiring  62 
licensees  to  submit  comprehensive 
onsite  radiological  contingency  plans  (46 
FR  12566).  These  orders,  which  were 
issued  in  February  1981,  required  some 
hcensees,  based  on  their  licensed 
possession  limits,  to  plan  for  actions 
that  would  be  needed  in  the  event  of  an 
accident.  The  actions  would  be  those 
necessary  to:  protect  workers,  limit  the 
release  of  radioactive  materials,  and 
mitigate  adverse  consequences  of  the 
accident.  The  orders  were  issued  to 
operators  of  fuel  processing  and 
fabrication  plants.  UF*  production 
plants,  and  radioactive  material  users 
authorized  to  possess  large  quantities  of 
radioactive  materials  in  unsealed  form. 
The  licensees  selected  were  those 
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authorized  to  possess  quantities  of 
radioactive  materials  that  could  as  a 
result  of  a  severe  accident  potentially 
result  in  a  radiation  exposure  in  excess 
of  1  rem  effective  dose  equivalent  to 
someone  o^site.  As  a  result  of  these 
orders,  about  half  of  the  affected 
licensees  reduced  their  authorized 
possession  limits  for  radioactive 
material,  thus  no  longer  requiring  them 
to  submit  contingency  plans  to  NRC. 

On  June  3, 1981.  the  Commission 
published  in  the  Federal  Register  (46  FR 
29712)  an  advance  notice  of  proposed 
rulemaking  on  emergency  preparedness 
for  certain  fuel  cycle  and  other 
radioactive  material  licensees.  In  this 
advance  notice,  the  Commission 
proposed  to  codify  the  radiological 
contingency  planning  requirements  set 
forth  in  the  Commission's  orders,  as  well 
as  consider  requiring  offsite  emergency 
plans.  The  Commission  noted  in  the 
advance  notice  that  it  would  use  factors 
such  as  possession  limits,  potential  for 
accidental  criticahty.  chemical  toxicity 
of  radioactive  materials,  and  potential 
radiation  hazards  for  all  of  the  NRC 
licensees  whose  radioactive  material 
possession  limits  were  such  that  severe 
accidents  could  result  in  offsite 
radiation  doses  exceeding  the  lower  end 
of  the  protective  action  guides 
established  by  the  EPA. 

Public  Comments  on  the  Advance 
Notice  of  Proposed  Ruiemaking 

The  Commission  received  18 
responses  to  its  advance  notice  of 
proposed  rulemaking.  Comments  were 
received  from  five  Federal  agencies,  four 
State  agencies,  five  corporations,  one 
university,  one  laboratory,  ore  nonprofit 
Federal  corporation,  and  the  Conference 
of  Radiation  Control  Program  Directors. 
The  following  discussion  summarizes 
the  major  comments  and  gives  the 
Commission's  response  to  each 
comment. 

Comment:  Many  commenters 
questioned  the  need  for  the  suggested 
regulations.  One  Agreement  State  said 
there  is  ".  .  .  little  likelihood  of  a 
serious  accident;  those  incidents  which 
have  occurred  have  been  handled 
adequately  without  pre-existing  plans, 
using  existing  resources  and  guidelines." 
Commenters  said  that  many  of  the 
facilities  that  would  be  covered  do  not 
have  the  potential  to  exceed  the  EPA  s 
protective  action  guide  dose  of  1  rem 
under  any  credible  accident  conditions. 
Uranium  mills.  UF«  conversion  plants, 
and  low-level  waste  burial  grounds 
were  cited  by  commenters  as  examples. 
Another  example  where  emergency 
plans  were  not  considered  necessary 
was  the  case  in  which  the  radioactive 
materials  are  spread  among  many 


different  buildings  so  that  release  of  a 
large  proportion  due  to  a  single  event  is 
not  credible.  Several  commenters  said 
NRC  already  requires  them  to  be 
adequately  prepared  to  respond  to  an 
emergency,  and  that  there  is  no  need  for 
additional  regulations.  The  Agreement 
States  of  New  Mexico  and  Washington 
said  they  were  already  adequately 
prepared  for  any  credible  accident  and 
saw  no  need  for  a  regulation.  On  the 
other  hand,  the  State  of  New  York  saw  a 
need  to  reevaluate  the  adequacy  of  its 
existing  emergency  planning. 

One  commenter  said  the  need  for  the 
regulation  should  be  tested  against  past 
accident  experience  to  determine  the 
urgency  and  realism  of  the  proposaL 
Another  commenter  said  that,  compared 
to  nuclear  power  plants,  fuel  cycle  and 
byproduct  material  licensees  have  much 
less  radioactive  material,  do  not  have  a 
large  energy  source  to  act  as  a  driving 
force  and  do  not  concentrate  their 
radioactive  materials  in  a  single 
location.  Thus  the  consequence  of  an 
accident  would  be  much  smaller,  and 
there  would  never  be  a  need  to  evacuate 
or  shelter  people. 

Response:  The  NRC  has  carefully 
analyzed  accident  source  terms, 
potential  release  fractions,  and  radiation 
doses  attributable  to  a  range  of 
accidents  at  fuel  cycle  and  other 
radioactive  material  licensees.  The 
details  are  given  in  "A  Regulatory 
Analysis  on  Emergency  Preparedness 
for  Fuel  Cycle  and  Other  Radioactive 
Material  Licensees."  NUREG-1140. 
Specific  conservative  accident  scenarios 
have  been  considered  for  specific  types 
of  licensees,  and  release  fractions  and 
doses  have  been  calculated  based  on 
these  scenarios.  The  accident  history  of 
different  types  of  facilities  has  been 
considered.  As  a  result  of  the  analysis, 
some  facilities,  such  as  uranium  mills 
and  depleted  uranium  metal  processors, 
are  excluded  from  needing  an 
emergency  plan  for  responding  to  a 
release. 

On  the  other  hand,  the  analysis  does 
indicate  that,  at  a  few  licensed  facihties, 
offsite  doses  due  to  an  accident  might 
theoretically  exceed  the  lower  end  of 
the  range  of  doses  for  which  the  EPA 
recommends  that  protective  actions  to 
protect  the  public  be  considered.  In 
addition,  in  a  few  cases  an  accident 
could  cause  significant  exposure  to 
chemically  toxic  soluble  uranium.  The 
NRC  would  especially  like  to  receive 
comments  on  the  accident  scenarios 
presented  in  the  analysis.  The  NRC  is 
particularly  interested  in  comments 
concerning  the  conservatism  in  the 
analysis  as  it  pertains  to  specific  classes 
of  facilities. 


Comment-  A  second  major  comment 
was  that  the  need  for  emergency  plans 
should  be  evaluated  on  a  case-by-case 
basis.  Several  examples  were  given 
where  the  licensed  possession  limits 
might  indicate  the  need  for  a  plan,  but 
the  actual  circumstances  would  make  a 
large  release  impossible.  For  example,  a 
radiopharmaceutical  manufacturer  said 
that  it  uses  only  a  small  quantity  of  its 
iodine-125  at  one  time.  The  rest  is  stored 
in  lead  containers  in  a  fume  hood,  the 
air  from  which  is  filtered  three  times 
before  release.  Commenters  said  the 
remoteness  of  the  site  should  be  a  factor 
taken  into  consideration.  In  the  case  of 
one  uranium  mill,  the  nearest  residence 
is  22  miles  away.  The  comment  was 
made  that  case-by-case  review  of  the 
need  for  plans  is  feasible  because  so 
few  licensees  would  be  affected. 

Response:  The  proposed  rule  would 
allow  licensees  the  opportunity  to 
demonstrate  that  an  emergency  plan  fw 
responding  to  a  release  would  not  be 
needed  because  no  reasonably 
forseeable  accident  could  result  in  doses 
to  the  public  approaching  the  protective 
action  guides. 

CommenL  Several  commenters 
thought  FEMA  review  of  State  and  local 
emergency  response  capabilities  was 
unnecessary  because  possible  accidents 
would  be  so  much  smaller  than  at 
nuclear  power  plants.  It  was  said  that 
simpler,  less  complex  review  and 
evaluation  processes  were  better. 
Several  Agreement  States  objected  to  a 
FEMA  review  of  their  programs.  Other 
commenters  thought  FEMA  could  make 
valuable  contributions. 

Response:  The  NRC  has  considered 
the  nature  and  depth  of  the  needed 
offsite  coordination  in  the  previously 
mentioned  Regulatory  Analysis  and 
concluded  that  written  site-specific 
State  and  local  plans  reviewed  by 
FEMA  are  not  needed  because  the 
accidents  can  be  responded  to  as  part  of 
the  community's  general  emergency 
response  capabilities.  These  necessary 
capabilities  (e.g.,  fire,  ambulance,  poUce 
support)  are  routinely  used  for 
emergencies  of  all  sorts.  The  small 
potential  doses,  small  areas  affected, 
and  small  numbers  of  people  involved 
are  factors  indicating  that  the 
community's  normally  existing 
emergency  response  capabilities  are 
adequate  and  that  additional  response 
capabilities  are  not  necessary. 

Comment-  Some  commenters  thought 
failure  of  uranium  mill  tailing  dams 
should  be  included. 

Response:  The  NRC  has  considered 
these  events  and  concluded  that  they 
should  not  be  included  because 
radiation  doses  associated  with  such 


accidents  are  so  low  that  EPA  protective 
action  guides  would  not  be  exceeded 
even  over  a  very  long  time  (months  or 
years),  nor  would  the  licensed  materials 
present  a  chemical  toxicity  hazard.  A 
complete  explanation  is  presented  in  "A 
Regulatory  Analysis  on  Emergency 
Preparedness  for  Fuel  Cycle  and  Other 
Radioactive  Material  Licensees," 
NUREG-1140. 

Comment-  Many  commenters  thought 
the  NRC  should  provide  a  document 
describing  the  contents  of  the  licensee's 
emergency  plans  and  the  nature  of  the 
preparedness  needed. 

Response:  The  NRC  agrees  and  plans 
to  revise  its  reports,  NUREG-0762, 
"Standard  Format  and  Content  for 
Radiological  Contingency  Hans  for  Fuel 
Cycle  and  Materials  Licensees,"  and 
NUREG-0810.  "Standard  Review  Plan 
for  the  Review  of  Radiological 
Contingency  Plans  for  Fuel  Cycle  and 
Materials  Facilities."  The  revised 
reports  will  be  published,  possibly  as 
Regulatory  Guides,  concurrently  with 
the  final  rule. 

Comment:  Several  commenters 
thought  the  suggested  regulations  would 
be  burdensome  and  expensive  to  both 
licensees  and  to  States  and  that  the  cost 
would  greatly  exceed  the  benefits. 

Response:  The  tiRC  believes  that  the 
rule  will  not  be  excessively  expensive  or 
burdensome  to  States  or  local 
governments.  States  and  local 
governments  will  not  be  expected  to 
write  specific  plans  for  specific  fadlities 
or  have  other  special  emergency 
preparedness.  The  NRC  believes  that 
the  normally  available  capabilities  of 
States  and  local  governments  for 
responding  to  industrial  emergencies 
and  the  normally  available  radiological 
health  capabilities  of  States  will  be 
adequate  to  deal  with  accidents  at  fuel 
cycle  and  other  radioactive  material 
licensees.  These  radiological 
emergencies  would  involve  small  (not 
life  threatening)  doses,  small  areas,  and 
small  numbers  of  people.  The  potential 
risks  are  much  lower  than  the  risks  from 
accidents  involving  chemical  plants  or 
the  shipping  of  hazardous  chemicals,  to 
which  States  and  local  governments 
routinely  respond.  In  other  words,  the 
response  to  radiological  accidents  at 
fuel  cycle  and  other  radioactive 
materials  licensees  can  and  should  be 
handled  by  State  and  local  governments 
as  part  of  their  normal  emergency 
response  capability  without  additional 
resources.  Thus,  an  adequate  level  of 
emergency  preparedness  should  not  be  a 
financial  burden  to  State  and  local 
governments. 

With  regard  to  benefits,  the  benefits 
are  admittedly  small  because  of  the  low 
probability  of  exceeding  protective 
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action  guide  doses  and  the  low 
probability  that  a  dose  of  a  few  rems 
would  have  harmful  consequences. 
Although  costs  to  licensees  were  found 
to  exceed  potential  benefits  (see 
Regulatory  Analysis.  Section  3),  the 
Com-mission  concludes  that  the 
protection  provided  by  engineered 
safety  featiu^s  should  be  bolstered  by 
the  ability  to  mitigate  the  consequences 
of  an  accident  and  reduce  potential 
releases  of  radioactive  materials. 

Comment-  Several  commenters 
thought  NRC  should  provide  funding  to 
States  for  State  planning. 

Response:  The  NRC  sees  no  need  for 
funding  for  State  planning  because  a 
need  for  site-specific  State  planning 
beyond  the  emergency  preparedness 
capabilities  normally  present  has  not 
been  identified. 

Comment-  Several  commenters 
objected  to  the  way  in  which  EPA's 
protective  action  guides  were  applied. 
They  said  the  whole  body  guide  was 
actually  a  1  rem  to  5  rem  range,  whereas 
the  NRC  arbitrarily  selected  1  rem. 

Response:  The  NRC  considers  1  rem 
as  the  point  at  which  planning  should 
begin.  The  potential  releases  are 
relatively  small,  and  the  areas  and 
numbers  of  people  involved  are  small. 
Thus,  it  is  practical  to  consider  actions 
at  the  lower  end  of  the  protective  action 
guide  range. 

Comment:  Other  commenters  said  that 
the  ICRP  Publication  26  methodology 
should  be  used  to  determine  the 
protective  action  guides  for  radioactive 
materials  that  are  inhaled  and  deposited 
in  the  body. 

Response:  The  ICRP  Publication  28 
methodology  was  used. 

Comment-  One  commenter  said  Part 
72  spent  fuel  storage  hcensees  should  be 
covered  under  the  regulation. 

Response:  The  need  for  licensee 
emergency  procedures  for  accidental 
releases  by  Part  72  licensees  is  being 
considered  in  a  separate  rulemaking 
published  for  public  comment  on  May 
27, 1986  (51  FR  19106). 

Comment'  One  commenter  said  sealed 
sources  should  be  covered  under  this 
regulation. 

Response:  The  NRC  considers  that 
there  is  no  need  to  include  most  sealed 
sources  in  this  rulemaking  because 
sealed  source  accidents  are  already 
adequately  dealt  vdth  in  other  parts  of 
the  regulations.  (See,  for  example, 
§§  20.402(a),  20.403,  30.33(a)(2).  34.25. 
34.32(g)  and  (h),  and  70.60).  In  addition, 
based  on  the  history  of  accidents 
involving  sealed  sources  at  licensed 
facilities,  the  NRC  finds  that  additional 
emergency  preparedness  beyond  that 
now  existing  at  these  facilities  is  not 
warranted. 
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However,  the  NRC  has  included  in  its 
rulemaking  foils,  plated  sources,  thin- 
window  sealed  sources  (such  as  those 
sometimes  used  for  americium-241)  and 
sealed  sources  using  low-melting 
temperature  metal  such  as  aluminum. 
The  NRC  is  continuing  to  study  this 
matter  and  specifically  requests 
experimental  information  or  other 
analyses  on  whether  these  types  of 
sealed  sources  should  be  included  in  the 
rule. 

Comment-  The  comment  was  made 
that  a  large  number  of  byproduct 
material  licensees  do  not  hst  the  specific 
radionuclides  they  will  possess,  but  only 
a  total  curie  limit  for  classes  of  nuclides, 
for  example  those  with  atomic  numbers 
3  through  83.  (This  approach  is 
recommended  in  Regulatory  Guide  10.5. 
"Apphcations  for  Type  A  License  of 
Broad  Scope,"  Item  8A  and  Item  8D.) 
This  makes  it  impossible  to  determine, 
based  on  possession  limits,  whether 
extensive  emergency  preparedness  is 
really  appropriate. 

Response:  The  NRC  will  not  require 
emergency  plans  for  a  facility  unless  a 
significant  accidental  release  of 
radioactive  materials  is  credible.  If  a 
licensee  would  be  covered  by  the  rule 
because  the  licensee  is  authorized  to 
possess  material  it  does  not  possess  and 
has  no  intention  of  possessing  in  the 
future,  the  solution  is  for  the  licensee  to 
request  a  hcense  amendment  to  reduce 
the  licensed  possession  limit.  If  the 
licensee  actually  possesses  or  may 
possess  in  the  future  enough  material  to 
be  covered  by  the  regulation,  but  there 
are  site-specific  reasons  why  a 
significant  release  is  not  credible,  the 
proposed  rule  would  allow  the  licensee 
to  demonstrate  this. 

The  Proposed  Rule 

The  Commission  is  proposing 
amendments  to  10  CFR  Parts  3a  40.  and 
70  on  emergency  preparedness.  The 
proposed  rule  would  cover  fuel  cycle 
and  other  radioactive  material  licensees 
that  may  have  the  potential  for  a 
significant  accidental  release  of  NRC- 
licensed  materials.  These  proposed 
regulations  would  require  certain 
licensees  to  maintain  emergency  plans 
for  responding  to  such  accidents. 

Licensees  Needing  Plans 

The  criteria  selected  for  establishing 
whether  a  licensed  facility  would  be 
required  to  establish  and  maintain 
special  emergency  plans  for  significant 
accidental  releases  are  whether  a 
credible  severe  accident  could 
theoretically  deliver  a  radiation  dose  of 
1  rem  effective  dose  equivalent.  5  rems 
to  the  thyroid,  or  soluble  uranium  intake 
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exceeding  2  milligrams  to  a  member  of 
the  public. 

The  EPA  recommends  that  actions  to 
protect  the  public  be  considered  if 
projected  whole  body  doses  due  to  an 
accident  are  in  the  range  of  1  to  5  rems, 
taking  into  account  the  practicality  of 
the  actions  that  would  be  taken.  The 
proposed  rule  uses  the  1-rem  low  end  of 
the  dose  range  as  the  criteria  for 
establishing  whether  a  licensed  facility 
needs  an  emergency  plan  for  responding 
to  a  release.  In  addition,  conservative 
assumptions  have  been  used  to  estimate 
the  doses  which  could  result  from  an 
accident.  Doses  that  would  result  from 
an  actual  accident  should  realistically 
be  far  below  the  calculated  doses  on 
which  the  regulation  is  based. 

The  EPA's  draft  protective  action 
guides  apply  to  radiation  received 
uniformly  over  the  body.  These 
guidelines  are  not  applicable  if  the 
radiation  dose  is  not  uniform  or  if  only 
some  body  organs  receive  the  radiation 
dose.  To  account  for  radionuclides  that 
are  deposited  nonuniformly  in  the  body, 
such  as  those  possessed  by  fuel  cycle 
and  other  radioactive  material  licensees, 
the  effective  dose  equivalent  from  these 
radionuclides  is  used  to  replace  the 
whole  body  dose  equivalent. 

The  effective  dose  equivalent  is 
defined  as  the  sum  of  the  external 
radiation  dose  equivalent  plus  the  dose 
equivalent  to  each  body  organ  due  to 
radioactivity  deposited  within  the  body 
multiplied  by  a  risk  weighting  factor  for 
the  organ.  The  weighting  factors  are 
taken  from  "Recommendations  of  the 
International  Commission  on 
Radiological  Protection."  ICRP 
Publication  26,  Pergamon  Press,  Oxford. 
1977. 

The  conservative  accident  scenarios 
and  dose  calculations  which  form  the 
technical  basis  for  the  proposed  rule  are 
described  in  detail  in  the  previously 
mentioned  "Regulatory  Analysis  of 
Emergency  Preparedness  for  Fuel  Cycle 
and  Other  Radioactive  Material 
Licensees,"  NUREG-1140. 

Except  for  radioiodine  doses,  which 
are  calculated  for  infants,  doses  are 
calculated  for  an  average  adult.  Doses 
to  infants  and  older  children  would  be 
slightly  different  due  to  differences  in 
their  metabolisms.  Unfortunately,  doses 
to  age  groups  younger  than  adults  have 
not  been  calculated  for  the  modem  ICRP 
Publication  26  dosimetric  models  except 
for  a  few  radionuclides.  The  NRC 
considers  the  differences  between  adult 
doses  and  child  doses  to  be  insignificant 
in  comparison  with  the  other 
uncertainties  in  the  analysis.  The  NRC 
also  considers  that  the  inherent 
conservatism  in  its  accident  dose 
calculations  and  its  use  of  the  1-rem 


lower  end  of  the  range  for  protective 
action  consideration  provide  an 
adequate  margin  of  safety.  Public 
comments  on  this  item  are  specifically 
requested. 

For  most  licensees  who  would  be 
required  to  establish  and  maintain  a 
plan,  the  degree  of  risk  is  small.  For 
most  licensees,  even  worst-case  doses 
to  an  individual  on  the  plume  centerline 
resulting  at  any  distance  are  less  than  5 
or  10  rems.  Realistically,  actual  doses 
that  anyone  would  receive  should  be  far 
lower.  Finally,  the  probability  of  a 
serious  radiological  accident  is  small, 
less  than  lO'Vyr.  and  the  probability  of 
a  serious  accident  simultaneous  with 
highly  adverse  meteorology  is  less  than 
lO'Vyr.  Details  are  provided  in  the 
Regulatory  Analysis,  NUREG-1140. 
Sections  2.4,  2.5.  and  3. 

The  rupture  of  a  large  heated  cylinder 
of  UF»  is  an  exception  in  that  both  the 
probability  and  the  consequences  due  to 
the  chemical  toxicity  of  the  released 
material  could  be  of  greater  concern 
than  the  radiation  doses  from  any 
plausible  accident  at  fuel  cycle  or  other 
radioactive  material  facilities.  As  part  of 
the  analysis  for  this  proposed 
rulemaking,  the  rupture  outdoors  of  a 
hot  cylinder  containing  14  tons  of  UFe 
was  analyzed,  and  predictions  were 
made  concerning  the  consequences  of 
such  a  rupture.  These  predictions  have 
been  compared  with  the  results  of  the 
actual  release  that  occurred  during  the 
January  4. 1986,  accident  at  the 
Sequoyah  facility  ("Rupture  of  a  Model 
48Y  UFs  Cylinder  and  Release  of 
Uranium  Hexafluoride,"  NRC  Report 
NUREG-1179,  February  1986).  The 
quantity  and  duration  of  the  release 
were  quite  close  to  what  was  predicted. 
Also,  it  appears  that  the  actual  onsite 
and  offsite  consequences  were  also 
quite  close  to  what  was  predicted. 
("Assessment  of  the  Public  Health 
Impact  from  the  Accidental  Release  of 
UF6  at  the  Sequoyah  Fuels  Corporation 
Facility  at  Gore,  Oklahoma."  NRC 
Report  NUREG-1189,  March  1986.) 

Airborne  releases  due  to  a  severe 
accident  at  these  licensed  facilities  are 
likely  to  occur  rapidly  with  little 
warning.  The  only  types  of  accidents 
identified  in  NUREG-1140  for  which 
protective  action  guide  doses  or  the  2- 
milligram  soluble  uranium  intake  could 
theoretically  be  exceeded  are  a  fire,  a 
UFs  cylinder  rupture,  and  a  criticality 
accident.  Public  input  is  sought  on  other 
types  of  accidents  that  might  lead  to 
significant  releases  of  licensed 
materials.  Releases  from  a  fire  could 
start  even  before  the  fire  is  detected  or 
shortly  thereafter.  Plume  travel  time  to 
nearby  people  is  likely  to  be  no  more 
than  a  few  minutes.  Releases  would 


usually  end  within  half  an  hour  to  an 
hour  when  the  local  fire  department  has 
controlled  the  fire.  As  a  result, 
protective  actions  must  be  taken  very 
quickly  to  be  effective. 

In  view  of  two  factors — (1) 
realistically,  radiation  doses  and  soluble 
uranium  intakes  should  generally  be  low 
compared  to  protective  action  guides 
and  (2)  the  fast-moving  nature  of  the 
accidents  of  concerns-evacuation 
planning  is  not  necessary,  appropriate, 
or  feasible.  In  particular,  evacuation  of 
nei^borhoods  before  plume  arrival  will 
generally  not  be  possible.  Instead  the 
emphasis  of  emergency  preparedness 
should  be  on  ending  the  accident  as 
quickly  as  possible,  reducing  the 
quantity  of  material  released,  protecting 
woAers  onsite,  and  promptly  restoring 
the  facility  to  a  safe  condition.  Offsite,  it 
would  be  appropriate  for  police  and  fire 
personnel  to  move  people  out  of  areas  of 
dense  smoke  or  fumes  or  get  them  to 
seek  shelter  indoors.  Such  actions  are 
routine  for  fires  and  chemical  releases 
and  would  be  expected  whether  there 
were  an  emergency  plan  or  not. 

Tlie  proposed  amendments  to  Parts 
30,  40  and  70  would  require  that 
licensees  authorized  to  possess  in 
excess  of  certain  quantities  of  byproduct 
materials,  source  materials,  and  special 
nudear  materials  must  submit 
emergency  plans  for  responding  to 
releases  or  an  evaluation  that  shows 
that  offsite  doses  due  to  a  release  of 
radioactive  materials  under  reasonable 
and  plausible  circumstances  would  not 
exceed  1  rem  effective  dose  equivalent, 
a  thyroid  dose  of  5  rems,  or  a  soluble 
uranium  intake  exceeding  2  milligrams. 
The  proposed  rule  would  also  cover  any 
future  plutonium  fuel  fabrication  plants. 
The  table  of  quantities  in  Part  30  that 
would  require  evaluation  of  the  need  for 
an  emergency  plan  was  taken  from  "A 
Regulatory  Analysis  of  Emergency 
Preparedness  for  Fuel  Cycle  and  Other 
Radioactive  Material  Licensees," 
NUREG-114G.  The  table  lists  quantities 
that  might  theoretically  deliver  an 
effective  dose  equivalent  of  1  rem  in  the 
event  of  a  severe  accident.  The 
quantities  were  calculated  by  assuming 
that  the  most  exposed  member  of  the 
public  would  inhale  a  fraction  of  10"*  of 
those  materials.  External  doses  from 
cloudshine  and  groundshine  are  then 
added  to  the  internal  dose.  The  1-rem 
effective  dose  equivalent  is  a  50-year 
dose  commitment  calculated  by  the 
methods  of  ICRP  Publications  26,  28,  and 
30. 

The  table  in  Part  30  includes  all 
nuclides,  except  for  1-129,  listed  on  20  or 
more  of  NRC's  approximately  9,000 
byproduct  material  licenses.  (1-129  was 
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not  included  in  the  table  because 
saturation  would  prevent  the  thyroid 
from  absorbing  enough  1-129  to  reach 
the  5-rein  protective  action  guide  for 
thyroid  dose.  Thus,  1-129  is  too  weakly 
radioactive  to  be  significant  to 
emergency  planning.)  The  table  also 
includes  all  betagamma  emitters  listed 
on  any  license  for  which  the  quantity  to 
deliver  a  1-rem  effective  dose  equivalent 
would  be  less  than  laOOO  curies.  The 
table  also  includes  all  alpha  emitters 
listed  on  any  license  for  which  the 
quantity  to  theoretically  dehver  a  1-rem 
effective  dose  equivalent  would  be  less 
than  2  curies. 

The  quantities  in  the  table  in  Part  30 
are  different  from  quantities  previously 
published  in  NUREG-0767.  "Criteria  for 
Selection  of  Fuel  Cycle  and  Major 
Materials  Licensees  Needing 
Radiological  Contingency  Plans," 
Federal  Register  Notices  with  Orders  to 
Licensees  [46  FR 12566),  and  an 
Advance  Notice  of  Rulemaking  (June  3, 
1981;  46  FR  29712).  The  main  reasons  for 
the  differences  are:  (1)  Dosimetric 
models  from  ICRP  Publications  26,  28, 
and  30  have  been  used  instead  of  the 
older  models  from  ICRP  Publication  2; 
and  (2)  release  fractions  have  changed 
as  the  result  of  further  study.  The 
intercept  fraction  remains  10"* for 
nondepositing  radionuclides.  In 
addition,  two  new  pathways,  external 
radiation  from  groundshine  and  from 
cloudshine,  are  included. 

In  Part  40.  emergency  plans  would  be 
required  only  for  handling  significant 
quantities  of  uranium  hexafluoride.  It 
was  concluded  in  NlJREG-1140  that 
uranium  and  thorium  in  chemical  forms 
less  volatile  than  uranium  hexafluoride 
would  not  require  emergency  plans 
because  plausible  releases  could  not 
cause  doses  exceeding  1  rem  effective 
dose  equivalent,  the  threshold  dose  for 
requiring  an  emergency  plan.  The  dose 
threshold  would  not  be  exceeded 
because  the  low  volatility  of  uranium 
and  thorium  compounds,  other  than 
uranium  hexafluoride,  causes  low 
release  fractions  and  because  the  low 
specific  activities  of  uranium  and 
thorium  result  in  low  doses  from  a  given 
weight  of  material. 

The  chemical  toxicity  of  uranium  and 
thorium  are  also  not  of  concern  except 
for  the  highly  soluble  uranium  from  a 
uranium  hexafluoride  release.  Other 
compounds  of  uranium  or  thorium  would 
not  cause  as  large  an  intake  due  to 
lower  quantities  released  and  are  not  as 
acutely  toxic  as  the  very  soluble 
uranium  compound  created  by  the 
uranium  hexafiuoride  release. 

In  Part  70,  plans  would  be  required  for 
potential  releases  of  plutonium  and 
releases  due  to  criticality  accidents  in 


addition  to  uranium  hexafluoride 
releases.  The  analyses  for  criticality 
accidents  and  plutonium  releases  are 
included  in  NUREG-1140. 

Hazardous  Chemical  Releases 

The  NRC  also  considered  requiring 
emergency  planning  for  NRC-licensed 
facilities  with  nonradioactive  hazardous 
chemicals.  Certain  NRC-licensed 
facilities  that  would  be  required  to  have 
an  emergency  plan  for  radioactive 
materials  might  also  have 
nonradioactive  hazardous  chemicals. 
The  issue  of  offsite  emergency  planning, 
preparedness,  and  response  for  release 
of  hazardous  chemicals  is  addressed  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L  99- 
499.  enacted  October  17, 1986.  (Single 
copies  are  available  without  charge  by 
visiting  or  writing:  Senate  Document 
Room,  Hart  Senate  Office  Building. 
Room  B-04.  Washington.  DC  20510.) 
Title  III  of  that  Act.  independently 
entitled  "Emergency  Planning  and 
Community  Right-To-Know  Act  of  1988." 
establishes  a  comprehensive  and 
detailed  program  under  the  auspices  of 
EPA  and  FEMA  for  community 
involvement  planning,  training, 
emergency  notification,  response,  and 
enforcement  in  the  event  of  an  offsite 
release  of  hazardous,  extremely 
hazardous,  and  toxic  chemicals.  All 
facilities  with  a  threshold  quantity  of 
any  of  several  hundred  fisted  chemicals 
are  subject  to  the  Act.  By  interim  final 
rule,  the  EPA  established  threshold 
planning  quantities  and  associated 
reportable  quantities  (November  17. 
1986.  51  FR  41570). 

The  Act  requires  each  State  to 
establish  local  emergency  planning 
committees  in  each  area  with  a  facility 
possessing  in  excess  of  the  threshold 
quantities  of  hazardous  chemicals. 
Facility  operators  are  required  to  notify 
the  emergency  coordinator  of  the  local 
emergency  committee  immediately  upon 
a  release  of  a  reportable  quantity  of  a 
listed  hazardous  chemical.  Notification 
to  the  local  coordinator  of  the  release  of 
an  unlisted  chemical  is  required  as  well 
if  the  chemical  is  subject  to  the  entirely 
separate  reportable  quantities 
requirement  of  Superfund.  The  Act  is  to 
be  fully  implemented  by  October  16. 
1988.  Failure  to  immediately  report  a 
release  may  cause  the  facility  owner  or 
operator  to  be  subject  to  an  EPA  fine  of 
up  to  $25,000  (and  imprisoned  for  up  to 
two  years  if  the  violation  is  willful). 

The  Act  also  requires  that  each  local 
emergency  planning  committee  prepare 
an  emergency  plan  for  facilities  under 
its  jurisdiction.  Plans  must  include  the 
following:  "(1)  Identification  of  fadhties 
subject  to  the  requirements  ...  (2) 
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Methods  and  procedures  to  be  followed 
by  facility  owners  and  operators  and 
local  emergency  and  medical  personnel 
to  respond  to  any  release  ...  (3) 
Designation  of  a  community  response 
coordinator  and  facility  emergency 
coordinators ...  (4)  Procedures 
providing  rehable.  effective,  and  timely 
notification  by  the  facility  response 
coordinators  and  the  conmiunity 
response  coordinator  to  persons 
designated  in  the  emergency  plan  and  to 
the  public  that  a  release  has  occurred 
...  (5)  Methods  for  determining  the 
occurrence  of  a  release  and  the  area  or 
population  to  be  affected  by  such 
release  .  .  .  (6)  A  description  of 
emergency  equipment  and  facihties  in 
the  community  and  at  each  facility .  .  . 
and  identification  of  the  persons 
responsible  for  such  equipment  and 
facilities  ...  (7)  Evacuation  plans  .  .  . 
(8)  Training  programs,  including 
schedules  for  training  of  local 
emergency  response  and  medical 
personnel .  .  .  and  (9)  Methods  and 
schedules  for  exercising  the  emergency 
plan." 

The  Act  requires  facihty  ov»mers  and 
operators  to  promptly  provide  local 
emergency  planning  committees  with 
any  information  the  committees  need  to 
develop  and  implement  the  emergency 
plans.  Failure  to  provide  requested 
information  may  result  in  an  EPA  fine  of 
no  more  than  $25,000  per  day. 

The  Act  presently  does  not  cover 
radioactive  materials  because  these  are 
not  listed  in  the  Statutory  reference 
(Chemical  Emergency  Preparedness 
Program.  USEPA.  November  1985. 
Revision  1,  9223.9-lA,  available  from 
EPA).  However,  a  comparison  of  the 
content  of  a  licensee's  radiological 
emergency  plan  as  would  be  required  by 
this  proposed  rule  indicates  that  the 
information  likely  to  be  requested  from 
facility  owners  and  operators  by  local 
emergency  response  committees  if 
radiological  hazards  were  covered 
would  be  contained  in  plans  that  meet 
the  NRC's  proposed  rule. 

A  preliminary  review  of  the  EPA 
reference  listed  chemicals  indicates  that 
any  NRC  materials  licensee  that  would 
be  subject  to  radiological  emergency 
planning  for  releases  of  radioactive 
materials  will  likely  be  subject  to  the 
new  law.  It  is  also  highly  likely  that 
several  hundred,  if  not  thousands,  of 
other  materials  licensees,  that  would  not 
be  subject  to  radiological  emergency 
planning,  will  be  subject  to  the  new  law. 
The  new  law  is  more  comprehensive, 
detailed,  and  demanding  than  any 
program  contemplated  or  recommended 
by  the  NRC  staff  for  offsite  emergency 
planning  for  nonradiologica!  chemical 
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hazards,  siaie  anu  locai  participation  in 
the  emergency  response  program  is 
mandatory,  and  the  issuance  of  other 
permits  and  licenses  to  a  chemical 
facility  operator  is  not  made  contingent 
upon  facihty  compliance.  Rather,  facility 
compliance  is  expected  because  of 
heavy  civil  penalties  for  failure  to  abide 
by  the  recordkeeping,  reporting  and 
notification  provisions  of  the  Act. 

The  NRC  staff,  accordingly.  beUeves 
that  the  obligation  of  NRC  to  ensure 
adequate  emergency  planning  and 
response  for  release  offsite  of  hazardous 
chemicals  can  be  met  by  requiring  that 
applicants  for  licenses  and  for  license 
renewals  who  would  be  subject  to  the 
radiological  emergency  planning 
requirements  being  proposed 
demonstrate  and  maintain  substantial 
compliance  with  the  Emergency 
Planning  and  Community  Right-To- 
Know  Act  of  1986.  Therefore,  the 
proposed  rule  would  require  NRC 
licensees  having  the  potential  for 
significant  offsite  releases  of  radioactive 
materials  to  also  demonstrate 
compliance  with  the  requirements  of  the 
Emergency  Plarming  and  Community 
Right-To-Know  Act  of  1986  with  respect 
to  hazardous  chemicals  they  may 
possess. 

Licensees  that  would  not  be  required 
by  the  rule  to  have  an  emergency  plan 
for  licensed  material  also  would  not  be 
required  to  demonstrate  to  NRC 
compliance  with  the  Emergency 
Planning  and  Conmiunity  Right-to-Know 
Act  of  1986.  The  proposed  rule  is 
directed  toward  and  would  affect  only 
those  licensees  with  the  potential  for  a 
significant  release  of  licensed 
radioactive  material,  taking  into  account 
both  the  radioligical  and  chemical 
toxicity  of  the  licensed  material. 
Undoubtedly,  many  NRC  licensees  who 
would  not  be  covered  by  the  proposed 
rule  possess  in  excess  of  the  threshold 
quantities  of  some  hazardous  chemical. 
The  NRC  in  this  rulemaking  has  not 
made  a  finding  that  those  hazardous 
chemicals  do  not  require  emergency 
preparedness.  Rather,  the  licensees  are 
still  required  by  EPA  to  comply  with  the 
requirements  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  and  would  be  subject  to  severe 
civil  and  criminal  penalties  for  failure  to 
comply. 

Uranium  hexafluoride  production 
facilities  are  covered  by  the  Act  because 
they  possess  hydrogen  fluoride  and 
fluorine,  both  of  which  are  on  the  list  of 
hazardous  chemicals.  The  local 
emergency  planning  committee  for  each 
area  is  required  by  the  Act  to  decide, 
among  other  things,  the  area  or 
population  that  could  be  affected  by  a 


release  as  well  as  procedures  for  timely 
notification  of  the  public.  NUREG-1140 
recommended  a  distance  of  one  mile 
from  the  release  point  as  the  area 
affected.  This  distance  is  based  on  U.S. 
Department  of  Transportation  criteria 
for  releases  of  hazardous  chemicals  in 
transport  accidents.  The  criteria  are 
those  used  by  the  Johns  Hopkins 
University  Laboratory  Applied  Physics 
Laboratory  to  derive  the  emergency 
action  distances  given  in  "Hazardous 
Materials-Emergency  Response 
Guidebook,"  U.S.  Department  of 
Transportation  Report  DOT-P5800.2. 
1980.  However,  the  local  emergency 
planning  committees  may  select  any 
distance  of  criteria  they  consider 
appropriate.  In  addition,  the  local 
emergency  preparedness  committees 
also  select  the  means  of  notifying  the 
public. 

Lessons  Learned  From  a  Uranium 
Hexafluoride  Release 

On  January  4. 1988.  a  cylinder  filled 
considerably  above  its  14-ton  capacity 
with  uranium  hexafluoride  ruptured 
while  being  heated  at  the  Sequoyah 
Fuels  Corporation  facility  in  Gore. 
Oklahoma.  One  worker  died  and  several 
other  workers  were  injured.  The  death 
and  injuries  were  caused  by  exposure  to 
hydrogen  flouride.  produced  by  a 
reaction  of  the  uranium  hexafluoride 
with  airborne  moisture. 

After  the  accident,  the  NRC  formed  a 
Lessons-Learned  Group  that  reviewed 
the  accident  and  recommended 
improvements.  (See  "Release  of  UFe 
from  a  Ruptured  Model  48Y  Cylinder  at 
Sequoyah  Fuels  Corporation  Facility: 
Lessons-Learned  Report."  NRC  report 
NUREG-1198.  June  1986.)  A  number  of 
the  reconmiendations  are  relevant  to 
this  proposed  rule  and  are  discussed 
here.  Readers  wanting  to  know  why  the 
recommendations  were  made  should 
refer  to  NUREG-1198. 

Recommendation  3.1.1.2.  (1).  "The 
individuals  responsible  for  development, 
maintenance,  updates,  and 
implementation  of  the  contingency  plan 
(i.e..  the  emergency  plan)  should  be 
clearly  identified  at  both  the  corporate 
and  site  levels." 

Resolution.  The  recommendation  was 
adopted  in  the  proposed  rule.  The 
proposed  rule  woijd  require  each  plan 
to  describe  the  responsibilities  of  the 
licensee's  personnel  should  an  accident 
occur  including  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

Recommendation  3.1.1.2  (2).  "Audits 
of  contingency  plan  implementation 
should  be  conducted  by  individuals  not 
having  direct  implementation 
responsibility,  and  the  audits  should 


include  evaluation  of  the 
appropriateness  of  the  plan,  procedures, 
facilities,  equipment  (including  location 
of  facilities  and  equipment),  training  and 
periodic  exercise  in  the  spectrum  of 
accidents  or  emergencies  possible  at  the 
facility." 

Resolution.  The  recommendation  was 
generally  adopted  in  the  proposed  rule 
by  requiring  that  exercises  be  evaluated 
by  individuals  not  having  direct 
implementation  responsibihty  for  the 
plan.  Audits  of  exercises  should  provide 
a  good  indication  of  how  well  the  plan 
would  really  work  in  an  emergency. 

Recommendation  3.1.2.2(1).  "A 
systematic  training  program  should  be 
established  to  famiUarize  all  plant 
personnel  with  the  general  contents  of 
the  contingency  plan  and  appropriate 
response  actions.  Specific  training 
should  be  provided  to  individuals  (both 
site  and  corporate)  who  might  be 
assigned  specific  response  function  and 
responsibilities." 

Resolution.  The  recommendation  was 
adopted  in  the  proposed  rule.  The 
proposed  rule  would  require  the  licensee 
to  train  workers  how  to  respond  in  an 
emo^ency. 

Recommendation  3.1.2.2  (2).  "Offsite 
organizations  who  might  be  requested  to 
support  an  emergency  response  should 
be  invited  to  attend  training  specific  to 
the  response  expected." 

Resolution.  The  recommendation  was 
adopted  in  the  proposed  rule.  The 
proposed  rule  woijd  require  the  licensee 
to  offer  instruction  and  orientation  tours 
to  fire,  pohce.  medical,  and  other  offsite 
emergency  persormel. 

Recommendation  3.1.3.2.  (1).  "Drills 
and  exercises  involving  substantial  staff 
response  to  a  spectrum  of  simulated 
emergency  situations  should  be 
conducted  periodically.  The  simulated 
events  should  be  based  on  prepared 
scenarios  to  demonstrate  specific 
objectives,  and  they  should  be  observed 
and  critiqued  by  qualified  personnel. 
Any  deficiencies  observed  should  be 
evaluated  and  responsibility  for 
corrective  action  assigned  and 
followed." 

Resolution.  The  recommendation  was 
adopted  in  the  proposed  rule.  The 
proposed  rule  would  require  quarterly 
communication  checks  and  annual 
exercises  to  test  response  to  simulated 
emergencies.  Audits  of  exercises  would 
be  required  by  personnel  having  no 
direct  implementation  responsibihty. 
Deficiencies  in  the  plan  would  have  to 
be  corrected. 

Recommendation  3.1.3.2.  (2).  "Drills 
and  exercises  should  periodically 
include  the  offsite  organizations  which 
might  be  called  upon  for  support  (local 
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police,  civil  defense,  health 
departments,  etc.),  as  well  as  corporate 
personnel." 

Resolution.  The  recommendation  was 
adopted  in  the  proposed  rule.  The 
proposed  rule  would  require  the  licensee 
to  invite  offsite  response  organizations 
to  participate  in  the  licensee's  exercises. 

Recommendation  3.1.4.2(1).  "Consider 
requiring  a  designated  Emergency 
Operation  Center  (ECX:)  onsite  and  an 
alternate  EOC  either  offsite  or  in 
another  onsite  location  which  is  unlikely 
to  be  impacted  by  the  incident.  The  EOC 
and  alternate  EOC  should  contain 
adequate  communications  capability 
and  accommodations  to  provide  for 
coordination  of  the  onsite  emergency 
response  activities  and  notifications  and 
coordination  with  offsite  supporting 
organizations.  The  EOC  or  alternate 
EOC  should  be  accessible  24  hours  a 
day." 

Resolution.  The  proposed  rule  would 
require  a  control  point  rather  than  an 
emergency  operations  center.  The  term 
emergency  operations  center  was 
intentionally  not  used  in  the  rule 
because  that  term  has  a  specific 
meaning  in  nuclear  power  plant 
emergency  preparedness  that  would  be 
inappropriate  for  the  smaller,  less 
complex,  and  generally  faster  moving 
accidents  that  fuel  cycle  and  other 
radioactive  material  licenses  would 
have  to  respond  to.  The  proposed  rule 
would  also  require  the  ability  to  perform 
notification  and  coordination  even  if 
parts  of  the  facility  were  unusable  due 
to  the  accident. 

Recommendation  3.1.4.2  (2). 
"Locations  of  emergency  equipment  and 
kits  should  be  reviewed  by  the  NRC  and 
licensees  so  that  in  the  event  of  an 
emergency  in  a  given  facility  location,  or 
inaccessiblity  of  a  large  portion  of  the 
facility,  access  to  adequate  emergency 
equipment  and  facilities,  including 
emergency  decontamination  facilities, 
can  be  assured.  Equipment  caches 
should  be  in  multiple  locations." 

Resolution.  The  staff  agrees  with  this 
recommendation  and  the  proposed  rule 
would  require  that  notification  of  offsite 
response  organizations  and  coordination 
of  onsite  response  efforts  be  possible 
even  if  part  of  the  facility  or  equipment 
is  unavailable  due  to  the  accident.  The 
prosed  rule  has  no  other  specific 
requirements  for  multiple  equipment 
caches,  however.  The  exact  locations  of 
emeigency  equipment  is  appropriate  for 
consideration  when  NRC  reviews  the 
licensee's  submitted  emergency  plan. 

Recommendation  3.1.4.2  (3). 
"Consideration  should  be  given  to 
providing  strategically  placed  'air 
capsule  escape  units'  to  allow  workers 
to  escape  from  portions  of  a  facility  in 


which  there  exists  a  potential  for 
exposure  to  toxic  fumes  for  more  than  a 
few  moments." 

Resolution.  This  recommendation  was 
not  specifically  adopted  in  the  proposed 
rule.  The  proposed  rule  would  require 
means  and  equipment  for  mitigating  the 
consequences  of  accidents,  including 
those  provided  to  protect  workers 
onsite.  However,  in  general,  air  capsule 
escape  units  are  not  believed  to  be 
useful  or  practical  for  accidents  at  fuel 
cycle  and  other  radioactive  material 
facilities.  In  most  cases  it  is  believed 
that  the  quickest  and  best  way  to  escape 
the  accident  is  to  leave  the  area  as 
quickly  as  possible.  In  the  case  of  fires 
and  explosions,  attempted  use  of  such 
capsules  could  increase  hazard.  Rather 
than  adopt  a  general  requirement,  the 
use  of  air  capsule  escape  units  could  be 
considered  on  a  case-by-case  basis  for 
special  situations  in  which  ordinary 
means  of  escape  are  not  available. 

Recommendation  3.1.4.2  (4).  "The 
facility  comunications  system  should 
include  a  radio  system  compatible  with 
local  police  or  other  offsite  responder 
communictions  systems.  In  addition,  the 
licensee  should  attempt  to  identify 
beforehand  to  local  and  state  police, 
insofar  as  practical,  offsite  individuals 
who  would  be  called  on  for  support  in 
the  event  of  an  emergency  at  the  site. 
Radio  communications  with  police 
officials  during  an  emergency  can 
resolve  specific  issues." 

Resolution.  This  recommendation  was 
not  specifically  adopted  in  the  proposed 
rule.  The  proposed  rule  would  require 
the  licensee  to  provide  a  means  of 
notifying  offsite  response  organizations, 
but  whether  that  would  include  radios  is 
appropriate  for  negotiation  between  the 
licensee  and  the  offsite  response 
organizations  on  a  case-by-case  basis. 
In  general,  the  NRC  would  recommend 
radios  but  would  consider  other  means 
of  maintaining  adequate  communication. 
The  rule  also  requires  the  licensee  to 
provide  appropriate  instructions  to 
offsite  response  organizations.  The 
question  of  lists  of  individuals  who 
might  be  called  to  the  site  will  be 
discused  in  a  guide  on  this  subject. 

Recommendation  3.2.1.2  (1).  'The 
events  described  in  the  radiological 
contingency  plan  required  of  certain 
NMSS  licensees  should  be  reviewed  to 
develop  a  consistent  analysis  and 
classification  of  events.  The  resulting 
classification  should  be  used  in  NRC 
decision  criteria  to  initiate  transition  of 
the  NRC  from  a  normal  mode  to  higher 
response  modes." 

Resolution.  This  recommendation  was 
adopted.  The  proposed  rule  includes  a 
classification  system  for  accidents. 


Recommendation  3.3.2.1.2  (1). 
"Personnel  of  local  agencies  that  might 
be  called  upon  to  respond  to 
emergencies  should  be  given  training." 

Resolution.  This  recommendation  was 
adopted  In  the  proposed  rule.  The 
licensee  would  be  required  to  offer  to 
police,  fire,  medical  and  other  offsite 
emergency  personnel  information  on 
how  to  respond  to  an  accident  as  well 
as  orientation  tours  of  the  facility. 

Recommendation  3.3.3.2.  "Hospital 
staff  who  might  reasonably  be  expected 
to  deal  with  injuries  from  a  major 
accident  should  be  trained  to  deal  with 
all  aspects  of  the  injuries.  Radiological 
plans  and  their  use  in  drills  are 
desirable." 

Resolution.  This  recommendation  was 
adopted  in  the  proposed  rule.  The  rule 
would  require  the  licensee  to  offer 
instructions  and  orientation  tours  to 
medical  personnel  and  would  require 
the  licensee  to  invite  medical  personnel 
to  participate  in  the  licensee's  exercises. 

Recommendation  3.3.4.2. 
"Radiological  contingency  planning 
should  include  site  control  plans  and 
methods  for  implementing  site  access 
control.  Local  law  enforcement  groups 
that  might  be  called  on  in  an  emergency 
should  be  trained." 

Resolution.  The  NRC  agrees  with  this 
recommendation,  and  the  propsed  rule 
would  require  means  and  equipment  for 
mitigation  the  consequences  of 
accidents.  Site  access  control  plans 
would  be  one  means  of  mitigating  the 
consequences  of  accidents  and  would  be 
contained  in  the  Hcensee's  plans,  as 
appropriate,  for  the  particular  site.  The 
rule  would  require  the  licensee  to  offer 
instructions  and  orientation  tours  to 
police  personnel 

Proposed  requirements.  Licensees 
would  be  given  the  option  of 
demonstrating  that  emergency  plans  for 
responding  to  accidental  releases  are 
not  needed  because  doses  would  not 
exceed  1  rem  effective  dose  equivalent 
as  a  result  of  a  creditble  accident  at 
their  specific  facility.  The  table  of 
radionuclides  in  the  proposed 
regulations  was  developed  using 
conservative,  pessimistic,  or  "worst- 
case"  assumptions.  Each  assumption  is 
possible  at  some  "generic"  facility,  but 
may  not  be  realistic  for  a  specific  actual 
facility.  Thus  the  licensee  is  given  the 
option  of  analyzing  accidents  for  the 
actual  existing  facility  and  determining 
site-specific  maximum  credible  releases. 
If  after  the  review,  the  NRC  staff  agrees 
that  the  resulting  doses  would  be  belnw 
1  rem,  an  emergency  plan  for  responding 
to  the  release  would  not  be  required. 

The  licensee  also  has  the  option  of 
revising  facility  design,  operating 
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procedures,  or  possession  limits  to 
reduce  potential  doses  below  1  rem 
effective  dose  equivalent  in  lieu  of 
perparing  an  emergency  plan  for 
responding  to  an  accidental  release. 

If  an  emergency  plan  for  responding  to 
an  accidental  release  is  needed,  it  would 
include: 

(1)  Facility  description.  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site.  The  purpose  is  to 
provide  the  reader  with  enough  basic 
information  to  evaluate  thelicensee's 
plan.  Significant  nearby  facilities,  such 
as  schools,  should  be  included  in  the  site 
area  description. 

(2)  Types  of  accidents.  An 
identification  of  each  type  of  accident 
for  which  protective  actions  might  be 
needed.  Typically,  the  accidents  of 
concern  are  fires  involving  radioactive 
materials,  releases  of  large  quantities  of 
uranium  hexaflouride.  and  criticalities 
involving  high-enriched  uranium  or 
plutonium.  Releases  of  hazardous 
chemcials  that  could  affect  the 
radiological  safety  of  the  facility  and 
result  in  releases  of  or  exposure  to 
radioactive  materials  must  also  be 
considered. 

(3)  Classification  of  accidents.  A 
classification  system  for  classifying 
accidents  as  site  area  emergencies  or 
general  emergencies.  These  classes  are 
adopted  from  nuclear  power  plant 
emergency  planning,  but  modified  for 
fuel  cycle  and  other  radioactive  material 
licensees.  A  general  emergency  means 
releases  that  may  cause  doses  offsite 
exceeding  1  rem  effective  dose 
equivalent  or  5  rems  to  the  thyroid  have 
occured,  are  in  progress,  or  may  occur. 
In  this  case,  offsite  actions  may  be 
needed.  A  site  area  emergency  means 
events  are  in  progress  or  have  occurred 
that  reaquire  a  response  from  offsite 
organizations,  but  doses  woud  not  be 
expected  to  exceed  1  rem  effective  dose 
equivalent  or  5  rems  thyroid. 

(4)  Detection  of  accidents. 
Identification  of  the  means  of  detecting 
each  type  of  accident  in  a  timely 
manner.  The  means  of  detection  could 
include  one  or  more  of  the  following:  fire 
alarms,  criticality  alarms,  visual 
observation,  stack  monitors,  or  radiation 
monitors,  as  appropriate. 

(5)  Mitigation  of  consequences.  A 
brief  description  of  the  means  and 
equipment  for  mitigating  the 
consequences  of  each  type  of  accident, 
including  those  provided  to  protect 
workers  onsite,  and  a  description  of  the 
program  for  maintaining  the  equipment. 
Mitigating  actions  could  include  actions 
to  reduce  or  stop  the  release  and  actions 
to  protect  workers  such  as  evacuating 
the  building  or  decontaminating 
personnel  Means  for  limiting  releases 


could  include  sprinkler  systems  and 
other  fire  suppression  systems,  fire 
detection  systems,  physical  separation 
of  material,  storage  in  fire-resistant 
containers,  use  of  fire-resistant  building 
materials,  fire-fighting  capabilities, 
procedures  prohibiting  flammable 
materials  in  areas  where  radioactive 
materials  are  found,  filter  systems,  use 
of  water  sprays  to  knock-down  UF«,  and 
others. 

Equipment  mi^t  include  respiratory 
protecticKi  equipment  for  employees, 
evacuation  alarms,  and  equipment 
possessed  by  the  licensee  to  reduce  or 
stop  the  release.  It  would  not  include 
equipment  brought  to  the  site  by  offsite 
response  organizations. 

This  item  is  not  intended  to  require 
backfits  or  design  changes.  Plant  design 
is  subject  to  a  more  complete  safety 
review  when  the  license  application  is 
reviewed. 

(6)  Assessment  of  releases.  A  brief 
description  of  the  methods  and 
equiixnent  to  assess  releases  of 
radioactive  materials. 

This  does  not  mean  real-time 
assessment  It  means  measurements 
made  after  the  release  has  occurred  to 
determine  how  much  material  was 
released  The  NRC  does  not  believe  that 
real-time  estimates  of  releases  are 
generally  possible  for  the  types  of 
accidents  of  concern.  Significant 
releases  are  not  likely  to  occur  by  way 
of  monitored  release  paths.  Monitored 
paths  would  generally  contain  filters 
that  would  reduce  any  release  to 
negligible  levels.  Furthermore,  if  a 
release  were  detected  from  a  monitored 
release  path  there  would  generally  be  no 
way  to  determine  that  additional 
material  was  not  being  released  by  way 
of  uiunonitored  paths.  In  addition,  even 
if  one  could  assure  that  the  entire 
release  were  monitored  so  that  a  release 
rate  could  be  determined,  there  would 
be  no  way  to  know  the  duration  of  the 
release  or  whether  the  release  rate 
would  subsequently  rise  or  fall  greatly. 
This  situation  is  different  from  ^at  at 
nuclear  power  plants  where  the 
containment  can  be  sampled  and 
therefore  the  entire  inventory  subject  to 
release  can  be  calculated.  Beyond  this, 
measurements  of  releases  would 
generally  be  made  much  too  late  to  be  of 
any  usefulness  during  the  emergency 
respronse.  The  recommended  approach 
therefore  is  to  estimate  source  terms  for 
each  accident  type  in  the  planning  and 
then  decide  m  ttie  planning  what 
recommendations  would  be  made  to 
offsite  response  organizations  for  each 
accident  type.  In  summary,  one  cannot 
wait  until  a  potential  accident  is 
underway  to  decide  what 
recommendations  should  be  made. 


There  is  not  enougn  time  during  the 
accident. 

(7)  Responsibilities.  A  brief 
description  of  the  responsibilities  of 
licensee  personnel  should  an  accident 
occur,  including  the  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NRC;  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan.  In  general,  responsibilities 
should  be  described  for  the  position 
rather  than  by  naming  individuals  so 
that  personnel  changes  do  not  require 
amending  the  emergency  plan.  Offsite 
response  organizations  would  generally 
include  fire,  police,  medical  state 
radiological  safety  organizations,  and 
perhaps  other  emergency  personnel 
(Agreement  State  licensees  would  notify 
the  State  rather  than  the  NRC.) 

(S)  Notification  and  coordination.  A 
commitment  to  and  a  brief  description  of 
the  means  to  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  means  of 
notification  and  coordination  must  be 
planned  so  that  unavailability  of  some 
personnel  parts  of  the  facility,  and  some 
equipment  will  not  prevent  the 
notification  and  coordination.  The 
licensee  shall  also  commit  to  notify  NRC 
immediately  after  notification  of  the 
appropriate  response  organizations  and 
not  later  than  one  hoxir  after  the  licensee 
declares  an  emergency. 

In  general  the  licensee  would  be 
expected  to  be  able  to  contact  the  local 
police  by  radio  so  that  adequate  two- 
way  communication  could  be 
maintained  throughout  the  accident  In  a 
few  cases,  the  lic«isee  may  want  to 
seek  assistance  from  the  Department  of 
Energy  under  the  Federal  Radiological 
Emergency  Response  Plan  (see  50  FR 
46524;  November  8, 1985). 

(9)  Information  to  be  communicated. 
A  brief  description  of  the  types  of 
information  on  faciHty  status, 
radioactive  releases,  and  recommended 
actions,  if  necessary,  to  be  given  to 
offsite  response  organizations  and  to  the 
NRC. 

(10)  Training.  A  brief  description  of 
the  training  the  licensee  will  provide 
workers  on  how  to  respond  to  an 
emergency  and  any  special  instructions 
and  orientation  tours  the  licensee  would 
offer  to  fire,  police,  medical,  and  other 
emergency  personnel. 

Instructions  on  how  to  deal  with  the 
radiation  release  should  be  appropriate 
for  the  personnel  and  should  clearly 
state  the  specific  actions  expected  of 
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them  and  things  they  should  and  should 
not  do.  After  the  more  comprehensive 
initial  training,  refresher  briefings  are 
suggested  annually.  A  desirable  time 
would  be  soon  after  the  exercise  has 
been  conducted  so  that  training 
deficiencies  can  be  corrected  and 
recommendations  of  the  audits  relevant 
to  training  can  be  implemented. 
Refresher  briefings  for  offsife  response 
organizations  should  be  conducted  at  a 
frequency  considered  appropriate  by 
those  organizations. 

(11)  Recovery.  A  brief  description  of 
the  means  of  restoring  the  facility  to  a 
safe  condition  after  an  accident. 
Detailed  procedures  are  not  appropriate 
because  the  exact  nature  of  the  accident 
cannot  be  forseen.  Instead  general 
criteria  are  appropriate. 

(12)  Exercises  and  audits.  Provisions 
for  conducting  quarterly 
communications  checks  with  offsite 
response  organizations  and  annual 
onsite  exercises  to  test  response  to 
simulated  emergencies.  The  licensee 
shall  invite  offsite  response 
organizations  to  participate  in  the 
annual  exercises.  Exercises  must  use 
scenarios  not  known  to  exercise 
participants.  An  Audit  of  each  exercise 
must  be  conducted  by  individuals  not 
having  direct  implementation 
responsibility  for  the  plan.  Audits  of 
exercises  must  evaluate  the 
appropriateness  of  the  plan,  emergency 
procedures,  facilities,  equipment, 
training  of  personnel,  and  overall 
effectiveness  of  the  response. 
Deficiencies  found  by  the  audits  must  be 
corrected. 

The  exercises  are  for  the  purpose  of 
familiarizing  the  licensee  personnel  with 
the  emergency  plan,  training  them  in  the 
use  of  site-specific  response  procedures, 
and  for  identifying  and  correcting 
deficiencies  in  the  plan.  All  deficiencies 
in  the  plan  must  be  corrected.  Including 
problems  with  procedures,  training, 
staffing,  equipment,  etc.  Participation  by 
offsite  personnel  is  not  required.  Annual 
means  once  each  calendar  year,  at  any 
time  during  the  year. 

The  NRC  would  like  comments 
specifically  on  whether  exercises  should 
be  required  annually  or  once  every  two 
years.  The  issue  is  whether  the 
increased  practice  would  improve  the 
quality  of  the  response  sufficiently  to 
make  annual  exercises  worth  their  cost. 

The  case  in  favor  of  annual  exercises 
can  be  summarized  as  follows. 
Exercises  are  valuable  training 
opportunities  that  not  only  help  to  train 
personnel,  but  help  identify  deficiencies 
in  emergency  response  plans  and 
procedures.  Since  it  is  generally 
impracticable  to  exercise  all  portions  of 
a  program  during  each  exercise,  it  is 


important  to  conduct  exercises  often 
enough  to  eventually  cover  all  aspects  of 
a  program  over  a  reasonable  time 
period.  Exercising  annually  is  sufficient 
to  meet  this  need.  Experience  has  taught 
that  by  conducting  exercises,  portions  of 
the  plan  and  procedures  that  were 
thought  to  be  adequate  can  be  found  to 
be  deficient.  For  example,  during  the 
December  17, 1986  exercise  at  Allied 
Chemical,  an  emergency  action  level 
that  initiates  a  general  emergency  was 
determined  to  be  inappropriate  and  had 
to  be  revised.  If  not  for  the  opportunity 
to  actually  use  the  emergency  action 
levels  during  the  exercise,  this 
inconsistency  could  have  persisted  for 
many  years  undetected.  Therefore,  it  is 
important  to  have  annual  exercises  as  a 
method  to  identify  problem  areas.  In 
addition,  personnel  need  these 
opportunities  to  actually  demonstrate 
their  capabilities.  With  several  people 
trained  to  fill  each  emergency  response 
position,  an  individual  could  go  several 
years  before  having  an  opportunity  to 
participate,  even  with  an  annual 
exercise  frequency.  With  a  two  year 
frequency  this  could  lead  to  personnel 
not  having  an  opportunity  to  participate 
in  an  exercise  for  a  considerable 
number  of  years. 

The  case  in  favor  of  less  than  annual 
exercises,  for  example,  biennual 
exercises  can  be  summarized  as  follows. 
While  nuclear  power  plants  exercise 
annually,  the  potential  hazard  from  a 
radioactive  materials  facility  is 
enormously  lower  and  the  complexity  of 
the  needed  response  is  much  less. 
Therefore,  having  the  same  exercise 
frequency  as  nuclear  power  plants  is  not 
justified  in  terms  of  the  potential  hazard 
nor  needed  to  maintain  an  adequate 
level  of  preparedness.  In  addition, 
annual  exercises  could  place  an 
excessive  burden  on  offsite  response 
organizations.  This  burden  may  be 
difficult  for  them  to  meet  especially 
considering  that  they  may  have  to 
participate  in  many  other  exercises 
required  by  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986. 

(13)  Hazardous  chemicals.  A 
description  sufficient  to  demonstrate  the 
applicant's  compliance  with  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  186,  Title  lU,  Pub. 
L  99-499.  if  applicable  to  the  applicant's 
activities  at  the  proposed  place  of  use  of 
the  radioactive  material.  This  should 
include  a  summary  of  the  information 
provided  to  the  local  emergency 
committee  and  to  whom  and  when  the 
information  was  sent. 

In  brief,  the  licensee  is  required  to 
give  prompt  notification  to  appropriate 
offsite  response  organizations,  providing 
these  organizations  with  information  on 


the  situation  and  recommended  actions, 
and  assuring  that  these  officials  have 
been  offered  instruction  in  advance.  In 
addition,  in  order  to  assure  that  offsite 
response  organizations  expected  to 
respond  to  an  accident  have  been 
consulted  in  the  formulation  of  the  plan, 
the  licensee  must  allow  such  offsite 
organizations  60  days  to  comment  on  the 
plan  and  must  provide  these  comments 
to  the  NRC. 

The  NRC  has  also  considered  the 
need  for  (1)  Formal  public  information 
programs  for  people  living  close  to 
licensed  facilities  who  might  be  advised 
to  take  protective  actions  if  an  accident 
occurred;  and  (2)  formal  notification  of 
the  potentially  affected  public  in  the 
event  on  an  accident.  The  NRC  has 
concluded  that  the  need  for  any  actions 
of  this  type  are  best  left  to  the  local 
offsite  emergency  response 
organizations  and  officials  who  have 
jurisdiction  and  responsibility  for 
protecting  the  people  in  the  vicinity  of 
the  facility.  This  approach  has  been 
adopted  for  hazardous  chemicals  in  the 
Emergency  Plaiming  and  Community 
Right-to-Know  Act  of  1986.  The  NRC 
will  encourage  State  and  local 
authorities  to  consider  the  need  for  such 
actions  and  to  work  with  the  licensee  on 
a  case-by-case  basis. 

Most,  if  not  all.  of  the  licensees  who 
would  be  required  to  submit  an 
emergency  plan  by  this  regulation  have 
already  submitted  onsite  Radiological 
Contingency  Plans  under  the  orders 
issued  in  1981.  Those  plans  already 
include  essentially  the  same  information 
that  would  be  required  under  the  new 
regulation,  but  most  of  the  plans  are 
likely  to  require  some  changes  to  meet 
the  new  rule.  The  NRC  plans  to  allow 
licensees  who  have  submitted 
Radiological  Contingency  Plans  one 
year  to  make  the  necessary  changes. 
Alternatively,  these  licensees  could 
submit  an  evaluation  showing  that  an 
emergency  plan  is  not  necessary.  The 
changes  or  evaluation  would  then  have 
to  be  submitted  to  the  Commission  as 
provided  for  in  the  proposed  rule.  The 
NRC  would  not  expect  those  licensees 
to  resubmit  their  entire  plans  when 
submitting  changes.  Rather,  at  the  time 
of  renewal  of  their  licenses,  licensees 
would  resubmit  their  entire  plan  revised 
to  conform  to  the  new  rule  as  a  part  of 
their  renewal  application.  Licensees 
covered  by  the  rule  who  have  not 
submitted  Radiological  Contingency 
Plans  would  be  allowed  one  year  to 
submit  either  an  emergency  plan  or  an 
evaluation  showing  that  an  emergency 
plan  is  not  needed. 

The  NRC  will  consult  with  FEMA  as 
appropriate  under  the  terms  of  the 
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FEIMA-NRC  memorandum  of 
understanding.  Agreement  States 
receiving  plans  would  also  be  free  to 
consult  FEMA  if  tliey  desired.  NRC 
encourages  licensees  to  work  with  State 
governments  to  develop  comprehensive 
emergency  plans  for  other  hazards. 
The  staff  identified  about  60  NRC 
licensees  who  would  be  covered  by  the 
rule  as  proposed.  The  staff  estimated, 
however,  that  about  15  of  those 
licensees  would  probably  lower  their 
possession  limits  so  they  would  not  be 
covered  and  that  about  15  would 
probably  demonstate  that  the  l-rem 
dose  is  not  plausible.  Realistically, 
probably  no  more  than  about  30 
licensees  would  actually  submit  a 
emergency  plan.  Perhaps  about  5  to  10 
Agreement  State  licensees  would  also 
eventually  be  covered  because  the  new 
requirements  would  be  a  matter  of 
compatability  with  Agreement  States. 

Finding  of  No  Significant  Environmental 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  envirorunent  and  therefore 
an  environmental  impact  statement  is 
not  required.  The  rule  not  affect  the 
probability  or  the  size  of  accidental 
radioactive  releases.  It  might  is  some 
cases  reduce  the  doses  people  near  the 
facility  site  could  receive.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
DC.  The  environmental  assessment  and 
finding  of  no  significant  impact  are 
contained  in  Section  4.3  of  "A 
Regulatory  Analysis  for  Emergency 
Preparedness  for  Fuel  Cycle  and  Other 
Radioactive  Material  Licensees," 
NUREG-1140.  Single  copies  are 
available  without  charge  upon  written 
request  from  NRC  Distribution  Section. 
Office  of  Information  Resources 
Management,  USNRC.  Washington.  DC 
20555. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1960  (44  U.S.C.  3501  et  seq.).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  these  requirements. 


Regulatory  Analysts 

The  Commission  has  prepared  a 
regulatory  analysis  (NUREG-1140)  on 
this  proposed  regulation.  The  analysis 
examines  the  accident  scenarios 
considered  by  the  Commission  (see 
Section  2]  as  well  as  the  costs  and 
benefits  of  actions  considered  (see 
Section  3).  The  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  1717  H  Street  NW.,  Washington. 
DC.  Single  copies  of  the  analysis 
(NUREG-1140)  may  be  obtained  without 
charge  upon  written  request  from: 
Distribution  Section,  Office  of 
Information  Resources  Management. 
USNRC,  Washington.  DC  20555. 

As  indicated  previously,  the 
Commission  in  particularly  interested  in 
receiving  public  comments  on  the 
regulatory  analysis.  Conmients  on  the 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexilrility  CeTtification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U3.C.  605(b). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

The  proposed  rule  would  required 
development  and  implementation  of 
emergency  plans  by  licensees  who  are 
authorized  to  p>ossess  significant 
amounts  of  radioactive  material.  These 
companies  do  not  fall  within  the 
definition  of  a  small  business  found  in 
the  Small  Business  Act.  15  U.S.C.  632,  or 
within  the  small  business  size  standards 
set  forth  in  13  CFR  Part  121.  The 
proposed  rule  affects  about  60  out  of 
some  9,000  licensees.  However,  the  staff 
believes  that  about  15  of  these  licensees 
could  amend  their  licenses  to  reduce 
quantities  of  material  they  are 
authorized  to  possess  and  about  15 
could  perform  an  evaluation  showing  no 
need  to  be  covered  by  the  rule. 
Realistically,  probably  no  more  than 
about  30  licensees  would  actually 
Bubmit  emergency  plans.  These  30 
licensees  are  essentially  identical  to 
those  issued  orders  to  require  onsite 
contingency  plans  in  1981.  An  additional 
5  to  10  Agreement  State  licensees  might 
have  to  submit  emergency  plans 
because  the  rule  would  be  made  an  item 
of  compatabiUty  with  Agreement  State 
programs. 

Thus,  the  proposed  rule  would  not 
impose  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  in  the  Regulatory  Flexibility 
Act  of  1980. 

Any  small  entity  affected  by  this 
regulation  which  determines  that. 


because  oi  us  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact,  should  notify  the  Commission  of 
this  in  a  comment  that  indicates  the 
follovring: 

(a)  The  small  entity's  size  in  terms  of 
annual  income  or  revenue  and  number 
of  employees; 

(b)  How  the  proposed  regulation 
would  result  in  a  significant  economic 
burden  upon  the  small  entity  as 
compared  to  that  on  a  larger  entity; 

(c)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  entity's  differing  needs  or 
capabilities. 

The  comments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  ATTN: 
Docketing  and  Service  Branch. 

Additional  Views  of  Commissioners 
Asselstine  and  Cair 

Commissioner  Asselstine  stated,  "I 
approve  this  proposed  rule  as  far  as  it 
goes.  However.  I  believe  that  in  light  of 
the  fast-moving  nature  of  the  accidents 
of  concern  for  the  types  of  facilities 
covered  by  this  proposed  rule,  the 
Commission  should  give  further 
consideration  to  requiring  a  formal 
notification  system  for  promptly  alerting 
the  public  within  an  appropriate 
emeiigency  planning  zone  (EPZ)  in  the 
event  of  an  accident.  Staff  studies  and 
experience  from  the  January  4, 1986 
accident  at  the  Sequoyah  Fuels 
Corporation  facility  demonstrate  the 
necessity  for  quick  decisions  and 
prompt  actions  in  the  case  of  an 
emergency.  The  regulatory  analysis 
prepared  in  support  of  this  rule 
(NUREG-1140)  states  that  "The  goal 
should  be  to  make  decisions  on 
protective  actions  and  start 
implementing  these  decisions  within  5  or 
10  minutes  of  discovering  the  accident.' 
Releases  are  expected  to  end  within  half 
an  hour  to  an  hour.  It  appears  to  me  that 
in  view  of  these  circumstances,  prompt 
notification  of  the  affected  pubUc  to 
enable  individuals  to  take  appropriate 
and  timely  protective  actions  is  a 
sensible  approach  which  the 
Commission  should  require.  Along  with 
requiring  prompt  notification  system,  I 
believe  provisions  for  annual 
dissemination  of  information  to  the 
pubhc  located  within  an  EPZ  relating  to 
notification  methods  and  protective 
actions  is  also  necessary.  I  would 
appreciate  comments  on  these 
suggestions." 

Commissioner  Carr  stated,  "I  agree 
that  the  proposed  rulemaking  should  be 
published  for  pubHc  comment,  but  1  am 
concerned  about  the  conservatism  used 
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by  the  staff  in  its  accioeni  aose 
calculations  and  its  use  of  the  1-rem 
lower  end  of  the  range  for  protective 
action  given  the  Commission  policy 
(1985  Policy  and  Planning  Guidance) 
that  emergency  planning  should  be 
based  on  realistic  assumptions." 

Commissioner  Carr  requests  public 
comments  on  these  concerns. 

List  of  Subjects 

lOCFRPartaO 

Byproduct  material.  Government 
contracts.  Intergovernmental  relations, 
Isotopes,  Nuclear  materials.  Penalty, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  40 

Government  contracts.  Hazardous 
materials — transportation.  Nuclear 
materials.  Penalty,  Reporting  and 
recordkeeping  requirements.  Source 
material,  Uranium. 

10  CFR  Part  70 

Hazardous  materials — transportation. 
Material  control  and  accounting. 
Nuclear  materials,  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirement.  Scientific  equipment. 
Security  measures.  Special  nuclear 
material. 

Under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  553,  the  NRG  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  Parts  30. 40,  and 

7a 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
UCENSINQ  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  Part  30  is 
revised  to  read  as  follows: 

Authority:  Sect.  81,  82, 161. 182. 183, 186,  08 
Stat.  935,  »*8, 953, 954,  955,  as  amended,  sec. 
234,  83  Staf.  444.  as  amended  (42  U.S.C.  2111. 
2112.  2201,  2232,  2233.  2238,  2282);  a«cs.  201, 
as  amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C  5841,  5842. 
5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  30.34(b)  also  issued  under  tec  184.  88 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Section  30.61  also  issued  under  mc  187.  88 
Stat.  (42  U.S.C.  2237). 

For  the  purposes  of  sec.  223.  68  Stat  95a  as 
amended  (42  U.S.C.  2273);  {{  30J,  3a34(b). 
(c).  and  (f).  30.41(a)  and  (c),  and  3a53  are 
issued  under  sec.  IPlb,  66  Stat.  948,  as 
amended  (42  U.S.C.  2201(b]);  and  \\  30.6. 
30.36.  30.51,  30.52,  30.55,  and  30.56(b)  and  (c) 
are  issued  under  sec.  161o,  68  Stat.  850,  as 
amended  (42  U.S.C  2201(o}}. 


2.  In  9  30.4.  all  definitions  are 
alphabetized,  the  lettering  system  for  the 
definitions  is  deleted,  and  three  new 
definitions  are  added  alphabetically  to 
read  as  follows: 

S30.4    Definitions. 


"Effective  dose  equivalent"  means  the 
sum  of  the  product  of  the  dose 
equivalent  to  the  organ  or  tissue  and  the 
weighting  factors  applicable  to  each  of 
the  body  organs  or  tissues  that  are 
irradiated.  Weighing  factors  are:  0.25  for 
gonads.  0.15  for  breast  0.12  for  red  bone 
marrow,  ai2  for  lungs,  a03  for  thyroid, 
0.03  for  bone  surface,  and  0.06  for  each 
of  the  other  five  organs  receiving  the 
highest  dose  equivalent. 

"General  emergency"  means  events 
may  occur,  are  in  progress,  or  have 
occurred  that  could  cause  the  release  of 
radioactive  materials  sufficient  to  cause 
doses  offsite  exceeding  1  rem  effective 
dose  equivalent  or  5  rems  to  the  thyroid 
or  an  intake  of  2  milligrams  of  soluble 
uranium. 

•  *        <        •        * 

"Site  area  emergency"  means  events 
may  occur,  are  in  progress,  or  have 
occurred  that  require  offsite  response 
but  are  not  expected  to  cause  a  release 
of  radioactive  materials  sufficient  to 
cause  doses  offsite  to  exceed  I  rem 
effective  dose  equivalent  or  5  rems  to 
the  thyroid  or  an  intake  of  2  milligrams 
of  soluble  uranium. 
***** 

3.  In  S  30.32,  a  new  paragraph  (g]  is 
added  to  read  as  follows: 

§  30 J2    Application  for  tpacmc  Hcwwas. 

•  •         •         •         • 

(g)(1)  Each  application  to  possess 
radioactive  materials  in  imsealed  form, 
on  foils  or  plated  sources,  or  sealed  in 
glass  in  excess  of  the  quantities  in 
{  30.72,  "Schedule  C— Quantities  of 
Radioactive  Materials  Requiring 
Consideration  of  the  Need  for  an 
Emergency  Plan  for  Responding  to  a 
Release."  must  contain  either 

(i)  An  evaluation  showing  that  the 
maximum  dose  to  a  person  offsite  due  to 
a  release  of  radioactive  materials  under 
reasonable  and  plausible  circumstances 
would  not  exceed  1  rem  effective  dose 
equivalent  or  5  rems  to  the  thyroid:  or 

(ii)  An  emergency  plan  for  responding 
to  a  release  of  radioactive  material. 

(2)  One  or  more  of  the  following 
factors  may  be  used  to  support  an 
evaluation  submitted  under  paragraph 
(g)(l)(n  of  this  section: 

(i)  The  radioactive  material  is 
physically  separated  so  that  only  a 
portion  could  be  involved  in  an 
accident; 


(ii)  All  or  part  of  the  radioactive 
material  is  not  subject  to  release  during 
an  accident  because  of  the  way  it  is 
stored  or  packaged; 

(iii)  The  release  fraction  in  the 
respirable  size  range  would  be  lower 
than  the  release  fraction  shown  in 
S  307'2  due  to  the  chemical  or  physical 
form  of  the  material; 

(iv)  The  solubility  of  the  radioactive 
material  would  reduce  the  dose 
received: 

(v)  Facility  design  or  engineer  safety 
features  in  the  facility  would  cause  the 
lease  fraction  to  be  lower  than  shown  in 
§30.72; 

(vi)  Operating  restrictions  or 
procedures  would  prevent  a  release 
fraction  as  large  as  that  shown  in 
§  30.72;  or 

(vii)  Other  factors  appropriate  for  the 
specific  facility. 

(3)  An  emergency  plan  for  responding 
to  a  release  of  radioactive  material 
submitted  under  paragraph  (g](l)(ii)  of 
this  section  must  include  the  following 
information: 

(i)  Facility  description:  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site. 

(ii)  Types  of  accidents:  An 
identification  of  each  type  of  accident 
for  which  protective  actions  may  be 
needed. 

(iii)  Classification  of  accidents:  A 
classification  system  for  classifying 
accidents  as  site  area  emergencies  or 
general  emergendes. 

(iv)  Detection  of  accidents: 
Identification  of  the  means  of  detecting 
each  type  of  accident  in  a  timely 
manner. 

(v)  Mitigation  of  consequences:  A 
brief  description  of  the  means  and 
equipment  for  mitigating  the 
consequences  of  each  typw  of  accident, 
including  those  provided  to  protect 
workers  onsite,  and  a  description  of  the 
program  for  maintaining  the  equipment. 

(vi)  Assessment  of  releases:  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(vii)  Responsibilities:  A  brief 
description  of  the  responsibilities  of 
licensee  personnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NRC;  also  responsibihties  for 
developing,  maintaining,  and  updating 
the  plan. 

(viii)  Notification  and  coordination:  A 
commitment  to  and  a  brief  description  of 
the  means  to  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 


BEST  COPY  AVAILABLE 


12932 


Federal  Register  /  Vol.  52,  No.  75  /  Monday,  April  20,  1987  /  Proposed  Rules 


contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facility,  and  some  equipment  will 
not  prevent  the  notification  and 
coordination.  The  licensee  shall  also 
commit  to  notify  NRC  immediately  after 
notification  of  Uie  appropriate  offsite 
response  organizations  and  not  later 
than  one  hour  after  the  licensee  declares 
an  emergency. 

(ix)  Informatioin  to  be  communicated: 
A  brief  description  of  the  types  of 
information  on  facility  status, 
radioactive  releases,  and  recommended 
actions,  if  necessary,  to  be  given  to 
offsite  response  organizations  and  to  the 
NRC. 

(x)  Training:  A  brief  description  of  the 
training  the  licensee  will  provide 
workers  on  how  to  respond  to  an 
emergency  and  any  special  instructions 
and  orientation  tours  the  licensee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel. 

(xi)  Safe  shutdown:  A  brief 
description  of  the  means  of  restoring  the 
facility  to  a  safe  condition  after  an 
accident. 

(xii)  Exercises  and  audits:  Provisions 
for  conducting  quarterly 
communications  checks  with  offsite 
response  organizations  and  annual 
onsite  exercises  to  test  response  to 
simulated  emergencies.  Quarterly 
communications  checks  will  offsite 
response  organizations  shall  include  the 
check  and  update  of  all  necessary 
telephone  numbers.  The  licensee  shall 
invite  offsite  response  organizations  to 
participate  in  the  annual  exercises. 
Participation  of  offsite  response 
organizations  in  annual  exercises 
although  strongly  recommended  is  not 
required.  Exercises  must  use  scenarios 
not  known  to  exercise  participants.  The 
license  shall  conduct  an  audit  of  each 
exercise  using  individuals  not  having 
direct  implementation  responsibility  for 
the  plan.  Audits  of  exercises  must 
evaluate  the  appropriateness  of  the 
plan,  emergency  procedures,  facilities, 
equipment,  training  of  personnel,  and 
overall  effectiveness  of  the  response. 
Deficiencies  found  by  the  audits  must  be 
corrected. 

(xiii)  Hazardous  chemicals:  A 
description  sufficient  to  demonstrate  the 
applicant's  compliance  with  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986,  Title  III.  Pub. 
L  99-499,  if  applicable  to  the  applicant's 
activities  at  the  proposed  place  of  use  of 
the  byproduct  material. 

(4)  The  licensee  shall  allow  the  offsite 
response  organizations  expected  to 
respond  in  case  of  an  accident  60  days 


to  comment  on  the  licensee's  emergency 
plan  before  submitting  it  to  NRC.  The 
licensee  shall  provide  any  comments 
received  within  the  60  days  to  the  NRC 
with  the  emergency  plan. 

4.  In  S  30.34,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§  30.34    Ttnns  and  conditions  of  Ucanses. 

***** 

(f)  Licensees  required  to  submit 
emergency  plans  by  §  30.32(g]  shall 
follow  the  emergency  plan  approved  by 
the  Commission.  The  licensee  may 
change  the  approved  plan  without 
Commission  approval  only  if  the 
changes  do  not  decrease  Uie 
effectiveness  of  the  plan.  The  licensee 
shall  furnish  the  change  to  the 
appropriate  NRC  Regional  Office 
specified  in  {  30.6  within  six  months 
after  the  change  is  made.  Proposed 
changes  that  decrease,  or  potentially 
decrease,  the  effectiveness  of  the 
approved  emergency  plan  shall  not  be 
implemented  without  prior  application 
to  and  prior  approval  by  the 
Commission. 
***** 

5.  A  new  S  30.72  is  added  to  read  as 
follows: 

§  30.72    Schedule  C — Quantities  of 
radioactive  materials  requiring 
consideration  of  ttie  need  for  an 
emergency  plan  for  responding  to  a 
release. 


Radioactive 
material* 


Release 
fraction 


H-3 

C-14 

Na-22... 
Na-24... 

P-32 

P-33 

S-35 

C1-36... 

K-42 

Ca-45.. 
Sc-46.. 
T(-44.... 
V-48 .... 
Cr-51 ... 
Mn-56. 
Fe-55 .. 
Fe-59 .. 
CO-60. 
Ni-€3... 
Cu-64.. 
Zn-€5.. 
Ge-68.. 
Se-75.. 
Kr-eS... 
Sf-89... 
Sr-90.„ 
Y-91 .... 
Zr-93... 
Zr-95.., 
Nb-94., 


.5 
.5 
.01 
.01 
.5 
.5 
.5 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.001 
.01 
.01 
.01 
.01 
.01 
1.0 
.01 
.01 
.01 
.01 
.01 
.01 


Quantity 
(curies) 


20,000 

1,000 

9.000 

10,000 

100 

1.000 

900 

S.OOO 

9.000 

20,000 

3,000 

100 

7,000 

300,000 

60.000 

40.000 

7,000 

5.000 

20,000 

200,000 

5.000 

2.000 

10,000 

6.000.000 

3,000 

90 

2,000 

400 

5,000 

300 


Radioactive 
material' 


Mo-99 

Tc-90 

Tc-98 

Ru-106 

Ag-1 1 0m 

Cd-109 

Cd-113 

In-114m „, 

Sn-113 

Sn-123 

Sn-126 

St)-124 

St>-126 , 

Te-127m 

Te-129m 

1-128 

1-131 

X6-133 

C8-134 

Cs-137 

Ba-133 

Ba-140.. 

Ce-141 

Ce-144 „_. 

Pm-145 

Pm-147 

Sm-151 

Eu-152 

Eu-154 

Eu-155 

Gd-153 

Tl>-160 „... 

Ho-166m 

TfTV-170 

Hf-172 

Hf-181 

lr-192 

Au-198 

H9-203 

Pt)-210 

Bi-207 

Bi-210 

Po-210 

Ac-228 

Np-237 

Am-241 

Am-242 

Am-243 

Cm-242 

Cm-243 

Cm-244 

Cm-245 - 

Cf-252 

Any  ottier  beta- 
gamma  emitter 

Mixed  fission 

products 

Mixed  corrosion 

products 

Contaminated 

equipment  t>ega- 

gamma. 

Irradiated  materiala. 

any  form  other 

ttian  solid 

noncomtxistible 

Irradiated  material, 

solid 

noncomt)u8tit)le.... 
Mixed  radioactive 

waste,  t>eta- 

gamma 


Release 
fraction 


.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.5 
.5 
1.0 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.01 
.001 
.01 
.01 
.01 
.01 
.01 

.1 

.001 
.001 
.001 
.001 
.001 
.001 
.001 
.001 
.001 
.0019 

.01 

.01 

.01 


.001 


Quantity 
(curies) 


.01 

.001 

.01 


30.000 

10.000 

400,000 

200 

1,000 

1.000 

80 

1,000 

10,000 

3,000 

1,000 

4,000 

6,000 

5.000 

5.000 

7 

5 

900,000 

2.000 

3,000 

10,000 

30.000 

10.000 

300 

4,000 

4.000 

4,000 

500 

400 

3.000 

S.OOO 

4,000 

100 

4,000 

400 

7,000 

40,000 

30,000 

10,000 

8 

5,000 

600 

600 

4,000 

2 

2 

2 

2 

60 

3 

4 

2 

9(20  mg) 

10,000 

1,000 

10,000 


10,000 

1,000 

10,000 

1,000 


Radioactive 
material' 

Package  nwxed 

waste,  beta- 

gamma*_. 

Any  other  alpha 

emitter 

Contaminated 

equipment,  alpha.... 
Packaged  waste, 

alpha* „ 

Combinations  of 

radk>active 

materials  listed 

above  ■ 
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For  combinations  of  radioacttve  materials 
consideration  of  the  need  for  an  emergency 
pten  IS  required  if  the  sum  of  tt>e  ratios  of  the 
quantity  of  each  radioactrve  material  author- 
ized to  the  quantity  listed  for  that  material  in 
Scf>edule  C  exceeds  or>e. 

*  Waste   packaged  in   Type   B   containers 
does  not  require  an  emergency  plan. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

6.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62,  63.  64,  65,  81, 181, 182. 
183,  186,  68  StaL  932,  933.  935,  948.  953,  954. 
955,  as  amended,  seca.  lle{2),  83,  84,  Pub.  L 
95-604,  92  Stat.  3033.  as  amended.  3039.  sea 
234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2m4(e)(2),  2092,  2093,  2094,  2095.  2111,  2113. 
2114.  2201,  2232,  2233,  2238,  2282);  sec.  274. 
Pub.  L  86-373.  73  Stat.  688  (42  U.S.C.  2021): 
sees.  201.  as  amended.  202.  206.  68  StaL  1242. 
as  amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846);  sec  275. 92  Stat  3021.  as  amended  by 
Pub.  L  97-415.  96  Stat.  2067  (42  42  U.S.C. 
2022). 

Section  40.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sea  112.  68 
Stat.  939  (42  U.S.C.  2152).  Section  40.46  also 
issued  under  sea  184,  68  Stat  954,  as 
amended  (42  VS.C.  2234).  Section  40.71  also 
issued  under  sea  187,  66  Stat.  955  (42  U.S.C 
2237). 

For  the  purposes  of  sea  223,  68  Stat.  958,  i  , 
amended  (42  U.S.C.  2273);  ${  40.3,  4a25{d)(l)- 
(3),  40.35  (a)-(d)  and  (f).  40.41  (b)  and  (c). 
40.46.  40.51  (a)  and  (c),  and  40.63  are  issued 
under  sec.  161b,  68  Stat.  948,  as  amended  (42 
U.S.C  2201(b));  and  S9  40.5.  40.25(c)  and 
(d)(3)  and  (4),  40.28(c)(2),  40.35(e),  40.42.  40.61, 
40.62.  40.64,  and  40.65  are  issued  under  sea 
1610,  68  Stat.  95a  as  amended  (42  U.S.C. 
2201(0)). 

7.  In  S  40.4,  all  definitions  are 
alphabetized,  the  lettering  system  for  the 
definitions  is  removed,  and  two  new 
definitions  are  added  alphabetically  to 
read  as  follows: 

§40.4    Definitions. 

•         •         *         •         • 

"General  emergency"  meana  events 
may  occur,  are  in  progress,  or  have 
occurred  that  could  cause  the  release  of 


radioactive  materials  sufficient  to  cause 
doses  offsite  exceeding  1  rem  effective 
dose  equivalent  or  5  rems  to  the  thyroid 
or  an  intake  of  2  milligrams  of  soluble 
uranium. 

•  •        •        ♦        • 

"Site  area  emergency"  means  events 
may  occur,  are  in  progress,  or  have 
occurred  that  require  offsite  response 
but  are  not  expected  to  cause  a  release 
of  radioactive  materials  sufficient  to 
cause  doses  offsite  to  exceed  1  rem 
effective  dose  equivalent  or  5  rems  to 
the  thyroid  or  an  intake  of  2  milligrams 
of  soluble  uranium. 

•  *        •        *        • 

8.  A  new  paragraph  (i)  is  added  to 
S  40.31  to  read  as  follows: 

§40.31    AppUeatkNW  for  spMHie  Keenscs. 

•  •        •        ♦        . 

(i){l)  Each  application  to  possess 
uranium  hexafluoride  in  excess  of  50 
kilograms  in  a  single  container  or  1000 
kilograms  total  must  contain  either 

(i)  An  evaluation  showing  that  the 
maximum  intake  of  uranium  by  a 
member  of  the  public  due  to  a  release 
under  reasonable  and  plausible 
circumstances  would  not  exceed  2 
milligrams;  or 

(ii)  An  emergency  plan  for  responding 
to  the  radiological  hazards  of  an 
accidental  release  of  source  material 
and  to  any  associated  chemical  hazards 
direcdy  incident  thereto. 

{2]  One  or  more  of  the  following 
factors  may  be  used  to  support  an 
evaluation  submitted  imder  paragraph 
(i)(l)(i)  of  this  section: 

(i)  All  or  part  of  the  radioactive 
material  is  not  subject  to  release  during 
an  accident  because  of  the  way  it  is 
stored  or  packaged; 

(ii)  Facility  design  or  engineered 
safety  features  in  the  facility  would 
reduce  the  amount  of  the  release;  or 

(iii)  Other  factors  appropriate  for  the 
specific  facility. 

(3)  An  emergency  plan  submitted 
under  paragraph  (i)(l)(ii)  of  this  section 
must  include  the  following: 

(j)  Facility  description:  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site. 

(ii)  Types  of  accidents:  An 
identification  of  each  type  of  accident 
for  which  protective  actions  may  be 
needed. 

(iii)  Classification  of  accidents:  A 
classification  system  for  classifying 
accidents  as  site  area  emergencies  or 
general  emergencies. 

(iv)  Detection  of  accidents: 
Identification  of  the  means  of  detecting 
each  type  of  accident  in  a  timely 
manner. 


(v)  Mitigation  of  consequences:  A 
brief  description  of  the  means  and 
equipment  for  mitigating  the 
consequences  of  each  type  of  accident 
including  those  provided  to  protect 
workers  onsite.  and  a  description  of  the 
program  for  maintaining  the  equipment 

(vi)  Assessment  of  release:  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(vii)  Responsibilities:  A  brief 
description  of  the  responsibilities  of 
licensee  personnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NRQ  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

(viii)  Notification  and  coordination:  A 
commitment  to  and  a  brief  description  of 
the  means  of  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facility,  and  some  equipment  %viU 
not  prevent  the  notification  and 
coordination.  The  licensee  shall  also 
commit  to  notify  NRC  immediately  after 
notification  of  the  offsite  response 
organizations  and  not  later  than  one 
hour  after  the  licensee  declares  an 
emergency. 

(ix)  Information  to  be  communicated: 
A  brief  description  of  the  types  of 
information  on  facility  status, 
radioactive  releases,  and  recommended 
actions,  if  necessary,  to  be  given  to 
offsite  response  organizations  and  to  the 
NRC. 

(x)  Training:  A  brief  description  of  the 
training  the  licensee  will  provide 
woricers  on  how  to  respond  to  an 
emergency  and  any  special  instructions 
and  orientation  tours  the  licensee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel. 

(xi)  Safe  shutdown:  A  brief  description 
of  the  means  of  restoring  the  facility  to  a 
safe  condition  after  an  accident 

(xii)  Exercises  and  audits:  Provisions 
for  conducting  quarterly 
communications  checks  with  offsite 
response  organizations  and  annual 
onsite  exercises  to  test  response  to 
simulated  emergencies.  Quarterly 
communications  checks  with  offsite 
response  organizations  shall  include  the 
check  and  update  of  all  necessary 
telephone  numbers.  The  licensee  shall 
invite  offsite  response  organizations  to 
participate  in  the  annual  exercises. 
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Participating  of  offsite  response 
organizations  in  annual  exercises 
although  strongly  recommended  is  not 
required.  Exercises  must  use  scenarios 
not  known  to  exercise  participants.  The 
licensee  shall  conduct  an  audit  of  each 
exercise  using  individuals  not  having 
direct  implementation  responsibility  for 
the  plan.  Audits  of  exercises  must 
evaluate  the  appropriateness  of  the 
plan,  emergency  procedures,  facilities, 
equipment,  training  of  personnel,  and 
overall  effectiveness  of  the  response. 
Deficiencies  found  by  the  audits  must  be 
corrected. 

(xiii)  Hazardous  chemicals:  A 
description  sufficient  to  demonstrate  the 
applicant's  compliance  with  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986,  Title  III.  Pub. 
L.  99-499,  if  applicable  to  the  applicant's 
activities  at  the  proposed  place  of  use  of 
the  source  material. 

(4)  The  licensee  shall  allow  the  offsite 
response  organizations  expected  to 
respond  in  case  of  an  accident  60  days 
to  comment  on  the  licensee's  emergency 
plan  before  submitting  it  to  the  NRC. 
The  licensee  shall  provide  any 
comments  received  within  the  60  days  to 
the  NRC  with  the  emergency  plan. 

9.  In  §  40.35,  a  paragraph  (f]  is  added 
to  read  as  follows: 

§  40.35    Conditions  of  specific  licenses 
issued  pursuant  to  §  40.34 

*        tk        *        *        • 

(f)  Licensees  required  to  submit 
emergency  plans  by  §  40.31(i)  shall 
follow  the  emergency  plan  approved  by 
the  Commission.  The  licensee  may 
change  the  plan  without  Commission 
approval  if  the  changes  do  not  decrease 
the  effectiveness  of  the  plan.  The 
licensee  shall  furnish  the  change  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
within  six  months  afte  the  change  is 
made.  Proposed  changes  that  decrease 
the  effectiveness  of  the  approved 
emergency  plan  shall  not  be 
implemented  without  prior  application 
to  and  prior  approval  by  the 
Commission. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

10.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53, 161, 182, 183,  68 
Stat.  929.  930.  948,  953.  954,  as  amended,  sec. 
234.  83  Stat.  444,  as  amended  (42  U.S.C.  2071, 
2073.  2201,  2232,  2233.  2282):  sees.  201,  as 
amended.  202,  204,  206,  88  Stat.  1242.  as 
amended.  1244. 1245, 1246  (42  U.S.C.  5841, 
5842.  5845.  5846). 

Section  70.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 


Section  70.21(g)  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L  93-377,  88  Stat. 
475  (42  U.S.C.  2077).  Sections  70.36  and  70.44 
also  issued  under  sec.  184, 68  Stat.  954,  as 
•mended  (42  U.S.C.  2234).  Section  70.61  also 
Issued  under  sees.  188, 187.  68  Stat.  955  (42 
U.S.C.  2236,  2237).  Section  70.62  also  issued 
Wider  sec.  108, 66  Stat.  939,  as  amended  (42 
U.S.C.  2138). 

For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
•mended  (42  U.S.C.  2273);  SS  70.3.  70.19(c). 
ro.21(c),  70.22  (a),  (b),  (d}-{k),  70.24  (a)  and 
(b),  70.32(a)  (3).  (5).  (6),  (d),  and  (i),  70.36, 
70.39  (b)  and  (c),  70.41(a).  70.42  (a)  and  (c). 
70.56.  70.57  (b).  (c).  and  (d),  70.58  {a)-{g)(3). 
•nd  (h)-(j)  are  issued  under  sec.  leib,  68  Stat. 
•48,  as  amended  (41  U.S.C.  2201(b)):  55  70.7, 
70.22a  (a)  and  (d),  70.20b  (c)  and  (e).  70.21(c), 
70.24(b).  70.32  (a)(6),  (c),  (d),  (e),  and  (g),  70.36, 
70.51  (c)-{g),  70.56,  70.57  (b)  and  (d),  and  70.58 
(a)-(g)(3)  and  {h)-{j)  are  issued  under  sec. 
161i,  69  Stat.  949.  as  amended  (42  U.S.C. 
2201  (i));  and  55  70.5,  70.20b  (d)  and  (e),  70.38, 
70.51  (b)  and  (i).  70.52.  70.53.  70.54,  70.55.  70.58 
fe)(4),  (k),  and  (1),  70.59  and  70.60  (b)  and  (c) 
are  issued  under  sec.  161o,  66  Stat.  950,  as 
•mended  (42  U.S.C.  2201(o)). 

11.  In  S  70.4.  all  deBnitions  are 
alphabetized,  the  lettering  system  for  the 
definitions  is  removed,  and  three  new 
definitions  are  added  alphabetically  to 
read  as  follows: 

f70.4    Definition*. 

***** 

"Effective  dose  equivalent"  means  the 
lum  of  the  products  of  the  dose 
equivalent  to  the  body  organ  or  tissue 
•nd  the  weighting  factors  applicable  to 
each  of  the  body  organs  or  tissues  that 
•re  irradiated.  Weighting  factors  are: 
0.25  for  gonads.  0.15  for  breast.  0.12  for 
red  bone  marrow,  0.12  for  lungs.  0.03  for 
thyroid,  0.03  for  bone  surface,  and  0.06 
for  each  of  the  other  five  organs 
receiving  the  highest  dose  equivalent 

"General  emergency"  means  events 
may  occur,  are  in  progress,  or  have 
occurred  that  could  cause  the  release  of 
radioactive  materials  sufficient  to  cause 
doses  offsite  exceeding  1  rem  effective 
dose  equivalent  or  5  rems  to  the  thyroid 
or  an  intake  of  2  miligrams  of  soluble 
uranium. 
ft        *        *        *        * 

"Site  area  emergency"  means  events 
may  occur,  are  in  progress,  or  have 
occurred  that  require  offsite  response 
but  are  not  expected  to  cause  a  release 
of  radioactive  materials  sufficient  to 
cause  doses  offsite  to  exceed  1  rem 
effective  dose  equivalent  or  5  rems  to 
the  thyroid  or  an  intake  of  2  milligrams 

of  soluble  uranium. 

***** 

12.  In  S  70.22.  paragraph  (i)  is  revised 
to  read  as  follows: 

f  70.22    Contents  of  applications. 


(i)(l)  Each  application  to  possess 
enriched  uranium  or  plutonium  in 
quantities  such  that  a  criticality  accident 
alarm  system  is  required,  uranium 
hexafluoride  in  excess  of  50  kilograms  in 
a  single  container  or  1000  kilograms 
total,  or  in  excess  of  a  2  curies  of 
plutonium  in  unsealed  form  or  on  foils  or 
plated  sources,  must  contain  either: 

(i)  An  evaluation  showing  that  the 
maximum  dose  to  a  member  of  the 
public  offsite  due  to  a  release  of 
radioactive  materials  under  reasonable 
and  plausible  circumstances  would  not 
exceed  1  rem  effective  dose  equivalent 
or  an  intake  of  2  milligrams  of  soluble 
uranium,  or 

(ii)  An  emergency  plan  for  responding 
to  the  radiological  hazards  of  an 
accidental  release  of  special  nuclear 
material  and  to  any  associated  chemical 
hazards  directly  incident  thereto. 

(2)  One  of  more  of  the  following 
factors  may  be  used  to  support  an 
evaluation  submitted  under  paragraph 
(i)(l)(i)  of  this  section: 

(i)  The  radioactive  material  is 
physically  separated  so  that  only  a 
portion  could  be  involved  in  an 
accident; 

(ii)  All  or  part  of  the  radioactive 
material  is  not  subject  to  release  during 
an  accident  or  to  criticality  because  of 
the  way  it  is  stored  or  packaged; 

(iii)  In  the  case  of  fires  or  explosions, 
the  release  fi'action  would  be  lower  than 
0.001  due  to  the  chemical  or  physical 
form  of  the  material; 

(iv)  The  solubility  of  the  material 
release  would  reduce  the  dose  received; 

(v)  The  facility  design  or  engineered 
safety  features  in  the  facility  would 
cause  the  release  fraction  to  be  lower 
than  0.001; 

(vi)  Operating  restrictions  or 
procedures  would  prevent  a  release 
large  enough  to  cause  a  member  of  the 
public  offsite  to  receive  a  dose 
exceeding  1  rem  effective  dose 
equivalent;  or 

(vii)  Other  factors  appropriate  for  the 
specific  facility. 

(3)  Emergency  plans  submitted  under 
paragraph  (i)(l](ii)  of  this  section  must 
include  the  following  information: 

(i)  Facility  description:  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site. 

(ii)  Types  of  accidents:  An 
identification  of  each  type  of  accident 
for  which  protective  actions  may  be 
needed. 

(iii)  Classification  of  accidents:  A 
classification  system  for  classifying 
accidents  as  site  area  emergencies  or 
general  emergencies. 

(iv)  Detection  of  accidents: 
Identification  of  the  means  of  detecting 
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each  type  of  accident  in  a  timely 
manner. 

(v)  Mitigation  of  consequences:  A 
brief  description  of  the  means  and 
equipment  for  mitigating  the 
consequences  of  each  type  of  accident, 
including  those  provided  to  protect 
workers  onsite,  and  a  description  of  the 
program  for  maintaining  the  equipment. 

(vi)  Assessment  of  re/ease:  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(viii)  Responsibilities:  A  brief 
description  of  the  responsibilities  of 
licensee  personnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NRC;  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

(viii)  Notification  and  coordination:  A 
commitment  to  and  a  brief  description  of 
the  means  to  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facility,  and  some  equipment  will 
not  prevent  the  notification  and 
coordination.  The  licensee  shall  also 
commit  to  notify  NRC  immediately  after 
notification  of  the  appropriate  offsite 
response  organizations  and  not  later 
than  one  hour  after  the  licensee  declares  , 
an  emergency. 

(ix)  Information  to  be  communicated: 
A  brief  description  of  the  types  of 
information  on  facility  status, 
radioactive  releases,  and  recommended 
actions,  if  necessary,  to  be  given  to 
offsite  response  organizations  and  to  the 
NRC. 

(x)  Training:  A  Brief  description  of  the 
training  the  licensee  will  provide 
workers  on  how  to  respond  to  an 
emergency  and  any  special  instructions 
and  orientation  tours  the  licensee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel. 

(xi)  Safe  shutdown:  A  brief 
description  of  the  means  of  restoring  the 
facility  to  a  safe  condition  after  an 
accident. 

(xii)  Exercises  and  audits:  Provisions 
for  conducting  quarterly 
communications  checks  with  offsite 
response  organizations  and  annual 
onsite  exercises  to  test  response  to 
simulated  emergencies.  Quarterly 
communications  checks  with  offsite 
response  organizations  shall  include  the 
check  and  update  of  all  necessary 
telephone  numbers.  The  licensee  shall 


invite  offsite  response  organizations  to 
participate  in  the  annual  exercises. 
Participation  of  offsite  response 
organizations  in  annual  exercises 
although  strongly  recommended  is  not 
required.  Exercises  must  use  scenarios 
not  known  to  exercise  participants.  The 
licensee  shall  conduct  an  audit  of  each 
exercise  using  individuals  not  having 
direct  implementation  responsibility  for 
the  plan.  Audits  must  evaluate  the 
appropriateness  of  the  plan,  emergency 
procedures,  facilities,  equipment, 
training  of  personnel,  and  overall 
effectiveness  of  the  response. 
Deficiencies  found  by  the  audits  must  be 
corrcted. 

(xiii)  Hazardous  chemicals:  A 
description  sufficient  to  demonstrate  the 
applicant's  compliance  with  the 
Emergency  Planning  and  Community 
Righf-to-Know  Act  of  1986,  Title  III,  Pub. 
L  99-499.  if  applicable  to  the  applicant's 
activities  at  the  proposed  place  of  use  of 
the  special  nuclear  material. 

(4)  The  licensee  shall  allow  the  offsite 
response  organizations  expected  to 
respond  in  case  of  an  accident  60  days 
to  comment  on  the  licensee's  emergency 
plan  before  submitting  it  to  NRC.  The 
licensee  shall  provide  any  comments 
received  within  the  60  days  to  the  NRC 
with  the  emergency  plan. 


§70.22    [Amended] 

13.  In  S  70.22  (i).  footnote  3  is 
removed. 

§70.23    [Amended] 

14.  In  §  70.23{a)(ll),  footnote  2  is 
removed  and  reserved. 

15.  In  §  70.32,  paragraph  (i)  is  revised 
to  read  as  follows: 

§  70.32    Conditions  of  liceneee. 
•        •        *        «        • 

(i)  Licensees  required  to  submit 
emergency  plans  in  accordance  with 
S  70.22(i)  shall  follow  the  emergency 
plan  approved  by  the  Commission.  The 
licensee  may  change  the  approved  plan 
without  Commission  approval  if  the 
changes  do  not  decrease  the 
effectiveness  of  the  plan.  The  Hcensee 
shall  furnish  the  Director  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  with  a  copy  to 
the  appropriate  NRC  Regional  Office 
specified  in  Appendix  D,  Part  20  of  this 
chapter,  a  copy  of  each  change  within 
six  months  after  the  change  is  made. 
Proposed  changes  that  decrease  the 
effectiveness  of  the  approved  emergency 
plan  shall  not  be  implemented  without 


prior  application  to  and  prior  to 
approval  by  the  Commission. 

***** 

Dated  at  Washington.  DC.  this  14th  day  of 
April,  1987. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Hoyle. 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  87-6801  Filed  4-7-87;  8:45  am) 

BILUNa  CODE  7S90-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  87-ASW-12] 

Proposed  Removal  of  Control  Zone: 
Camden,  AR 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
remove  the  control  zone  at  Camden,  AR. 
One  of  the  requirements  to  have  a 
control  zone  is  that  hourly  and  special 
weather  observations  must  be  taken  at 
the  airport  upon  which  the  control  zone 
is  designated.  This  action  is  necessary 
since  the  required  weather  observations 
are  no  longer  provided.  This  action  will 
raise  the  floor  of  controlled  airspace  in 
the  vicinity  of  the  Harrell  Field  Airport, 
Camden.  AR.  to  700  feet  above  ground 
level. 

date:  Comments  must  be  received  on  or 
before  May  20. 1987. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  87-ASW-12,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth,  TX. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  Wheeler.  Airspace  and 
Procedures  Branch.  ASW-534,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  TX  76101; 
telephone:  (817)  624-5561. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ASW-12." 

The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Southwest  Region,  P.O. 
Box  1689,  Fort  Worth.  TX  76101. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  remove  the  control  zone  at 
Camden.  AR.  Weather  observations 
must  be  taken  during  the  times  and 
dates  a  control  zone  is  effective. 
Camden.  AR.  does  not  meet  the  criteria 
for  retention  of  the  control  zone  since 


Sunbelt  Airlines  ceased  operation  and 
no  longer  provides  a  weather  observer. 
This  action  will  raise  the  floor  of 
controlled  airspace  to  700  feet  above 
ground  level  in  the  vicinity  of  the  Harrell 
Field  Airport.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C  dated 
January  2. 1987. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  of  [44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
60  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134fi(a].  13S4(a).  1510: 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983):  14  CFR  11.69. 

§71.171    [AnMnd«d] 

2.  S  71.171  is  amended  as  follows: 
Camden.  AR  [Removed]. 

Issued  in  Fort  Worth.  TX.  on  April  9, 1987. 
Larry  L.  Craig, 

Assistant  Manager,  Air  Traffic  Division. 
Southwest  Region. 

[FR  Doc.  87-8733  Filed  4-17-87;  8:45  am] 

BILUNG  CODE  M10-1S-M 


DEPARTMENT  OF  STATE 
22  CFR  Part  171 

[SO-2061 

The  Freedom  of  Information  Reform 
Act  of  1966 — Revision  of  Fees,  Fee 
Waiver  Policy,  and  the  Law 
Enforcement  Exemption 

AQENCv:  Department  of  State. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule 
implements  certain  provisions  of  the 
Freedom  of  Information  Reform  Act  of 
1986  (Pub.  L  99-570)  regarding  fees,  fee 
waivers,  and  law  enforcement  records. 
It  codifies  the  requirements  for 
expeditious  processing  of  FOIA  requests 
which  have  been  recognized  in  custom 
and  practice  since  1983  in  accordance 
with  Department  of  Justice  guidance.  It 
also  revises  the  general  fee  schedule 
applicable  to  all  requests  under  the 
FOIA,  Privacy  Act,  Ethics  in 
Government  Act,  and  Executive  Order 
12356  as  provided  in  Part  171. 
DATC:  Comments  must  be  received  on  or 
before  April  23, 1987. 

ADDRESSES:  Comments  may  be  mailed 
to  Frank  M.  Machak,  Information  and 
Privacy  Coordinator,  Room  1239, 
Department  of  State,  2201  C  St.,  NW., 
Washington,  DC  20520,  or  delivered  to 
that  office  between  9«)  a.m.  and  5KX) 
p.m.,  Monday  through  Friday.  Comments 
received  may  be  inspected  in  the  Public 
Reading  Room  located  in  Room  1239 
between  9:00  a.m.  and  5:00  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT. 

Frank  M.  Machak  (Information  and 
Privacy  Coordinator)  202-647-7740,  or 
Cathleen  Corken  (Attorney  Adviser) 
202-647-3022. 

SUPPLEMENTARY  INFORMATION:  The 

Freedom  of  Information  Reform  Act  of 
1986  (Pub.  L  99-570)  amended  the 
Freedom  of  Information  Act  (5  U.S.C. 
552}  by  modifying  the  terms  of 
exemption  7  and  by  supplying  new 
provisions  relating  to  the  charging  and 
waiving  of  fees.  The  Reform  Act 
specifically  requires  the  Office  of 
Management  and  Budget  to  develop  and 
issue  a  schedule  of  fees  and  guidelines, 
pursuant  to  notice  and  comment,  which 
OMB  did  on  January  16, 1987.  As  the 
result  of  comments  received,  OMB 
issued  the  final  publication  of  fee 
schedule  and  guidelines  implementing 
certain  provisions  of  the  Reform  Act  on 
March  27. 1987  (52  FR  10012).  In  addition 
to  the  OMB  guidelines,  the  Department 
of  Justice  provided  agencies  with 
advisory  fee  waiver  policy  guidance 
regarding  the  Reform  Act  in  keeping 
with  their  statutory  responsibility  to 
encourage  compliance  with  the  FOIA; 
this  guidance  was  distributed  to  all 
agency  heads  in  a  memorandum  from 
Assistant  Attorney  General  Stephen  J. 
Markman  on  April  2, 1987.  Finally,  as 
the  result  of  administrative  practice  and 
judicial  precedents,  the  Department  of 
Justice  developed  guidelines  for 
agencies  to  use  in  considering  requests 
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for  expedition  of  FOIA  requests;  since 
this  guidance  has  been  a  matter  of 
custom  and  practice  since  1983,  the 
Department  is  codifying  it  in  its  rules  at 
this  time. 

The  amendments  to  22  CFR  Part  171 
include  both  the  OMB  and  Justice 
guidance,  as  well  as  the  amended 
language  of  exemption  7  pertaining  to 
law  enforcement  records. 

The  Department  of  State  believes  that 
the  abbreviated  public  comment  period 
for  these  proposed  rules  is  reasonable  in 
view  of  the  month-long  period  during 
which  OMB's  guidance  was  subject  to 
public  comment.  Further,  in  accordance 
with  5  U.S.C.  553(b)(3)(B),  the 
Department  finds  it  impractical  to 
impose  a  lengthy  public  notice  period 
due  to  the  April  25  statutory  deadline  for 
rule  promulgation  and  unnecessary  in 
view  of  the  considerable  public 
comment  received  during  OMB's  notice 
period. 

List  of  Subjects  in  22  CFR  Part  171 

Administrative  practice  and 
procedure.  Classified  information, 
Freedom  of  Information,  Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  portions  of  Title  22,  Chapter  I, 
Subchapter  R  of  the  Code  of  Federal 
Regulations,  are  set  forth  below: 

PART  171— AVAIU^BILITY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

1.  The  authority  citation  for  Part  171  is 
revised  to  read  as  follows  and  the 
authority  citations  following  the 
sections  in  Part  171  are  removed: 

Authority:  Sec.  3,  Administrafive  Procedure 
Act.  as  amended  (Pub.  L  89-478,  Stat.  250); 
The  Freedom  of  Information  Act,  as  amended 
(5  U.S.C.  552);  the  Privacy  Act  (5  U.S.C.  552a); 
E.0. 12065;  the  Ethics  in  Government  Act  of 
1978  (Pub.  L  95-521);  (22  U.S.C.  2658  and 
3926):  and  the  Freedom  of  Information 
Reform  Act  of  1986  (Pub.  L  99-570). 

2.  Section  171.6  is  revised  to  read  as 
follows: 

§  171.6    Fees— general. 

(a)  The  Department  will  charge  a  fee 
of  $.25  per  page  for  copies  of  documents 
which  are  identified  by  an  individual 
and  reproduced  at  the  individual's 
request  for  retention,  except  that  there 
will  be  no  charge  for  requests  involving 
costs  of  $1.00  or  less. 

(b)  The  Department  will  charge  the 
actual  cost  of  production  for  copies 
prepared  by  computer  (such  as  tapes  or 
printouts),  including  operator  time. 

(c)  The  Department  will  charge  the 
actual  direct  costs  of  producing  the 
document(s)  for  methods  of 
reproduction  or  duplication  other  than 


those  described  in  paragraphs  (a)  and 
(b)  of  this  section. 

(d)  In  those  cases  when  estimated 
duplication  charges  are  likely  to  exceed 
$25,  the  Department  shall  notify 
requesters  of  the  estimated  amount  of 
fees,  unless  they  have  indicated  in 
advance  their  willingness  to  pay  fees  as 
high  as  those  anticipated.  Such  notice 
shall  offer  requesters  the  opportunity  to 
confer  with  Department  personnel  with 
the  objective  of  reformulating  requests 
to  meet  their  needs  at  lower  costs. 

(e)  Certification  under  the  official  seal 
that  a  copy  or  extract  made  from  an 
official  document  is  a  true  copy;  the  fee 
for  certifying  each  copy  of  each  page  is 
$2.00. 

(f)  The  Department  shall  charge  the 
actual  costs  for  sending  documents  by 
special  methods  such  as  express  mails, 
etc. 

(g)  Remittances  shall  be  in  the  form  of 
either  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  States,  a 
postal  money  order,  or  cash.  Remittance 
shall  be  made  payable  to  the  order  of 
the  Treasurer  of  the  United  States  and 
delivered  or  mailed  to  the  Information 
and  Privacy  Coordinator,  Foreign 
Affairs  Information  Management  Center, 
Room  1239,  Department  of  State,  2201  C 
Street,  NW.,  Washington,  DC  20520.  The 
Department  will  assume  no 
responsibihty  for  cash  sent  by  mail. 

(h)  Fees  must  be  paid  in  full  prior  to 
release  of  requested  documents  and/or 
provision  of  services  described  above. 

(i)  A  receipt  for  fees  paid  will  be  given 
only  upon  request. 

(j)  See  S  171.13  for  additional  fees 
chargeable  for  Freedom  of  Information 
requests. 

3.  Section  171. 10  is  amended  by 
adding  paragraphs  (d),  (e).  (f).  (g),  (h),  (i). 
(j),  and  (k)  to  read  as  follows; 

§171.10    Definitions. 

*         «         *         *         * 

(d)  The  term  "direct  costs"  means 
those  expenditures  which  the 
Department  actually  incurs  in  searching 
for  and  duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  FOIA 
request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  16  percent  of  that 
rate  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  faciUty  in  which 
the  records  are  stored. 

(e)  The  term  "search"  includes  all 
time  spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 


material  within  documents.  The 
Department  will  attempt  to  ensure  that 
searching  for  material  is  done  in  the 
most  efficient  and  least  expensive 
manner  so  as  to  minimize  costs  for  both 
the  Department  and  the  requester.  For 
example,  agencies  should  not  engage  in 
line-by-line  search  when  merely 
duplicating  an  entire  document  would 
prove  the  less  expensive  and  quicker 
method  of  complying  with  a  request. 
"Search"  should  be  distinguished, 
moreover,  from  "review"  of  material  in 
order  to  determine  whether  the  material 
is  exempt  from  disclosure  (see 
paragraph  g  of  this  section).  Searches 
may  be  done  manually  or  by  computer 
using  existing  programming. 

(f)  The  term  "duplication"  refers  to  the 
process  of  making  a  copy  of  a  document 
necessary  to  respond  to  an  FOIA 
request.  Such  copies  can  take  the  form 
of  paper  copy,  microform,  audio-visual 
materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others.  The  Copy  provided 
must  be  in  a  form  that  is  reasonably 
usable  by  requesters. 

(g)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use  (see  paragraph  h  of  this 
section)  to  determine  whether  any 
portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(h)  The  term  "  'commercial  use' 
request"  refers  to  a  request  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade,  or  profit  interests  of 
the  requester  or  the  person  on  whose 
behalf  the  request  is  made.  In 
determining  whether  a  requester 
properly  belongs  in  this  category, 
agencies  must  determine  the  use  to 
which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
an  agency  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  that  use 
is  not  clear  from  the  request  itself,  the 
Department  will  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(i)  The  term  "educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
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vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(j)  The  term  "non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  h  of  this  section,  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientiHc  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(k)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
pubUc.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  [but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  intended  to  be 
all-inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  services], 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  the  Department  may 
also  look  to  the  past  publication  record 
of  a  requester  in  making  this 
determination. 

(a)  *  •  * 

4.  Section  171.11  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§171.11     Exemption*. 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 
(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 
(ii)  would  deprive  a  person  of  a  right  to 
a  fair  trial  or  an  impartial  adjudication; 
(iii)  could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy;  (iv)  could  reasonably 
be  expected  to  disclose  the  identity  of  a 
confidential  source,  including  a  State, 
local,  or  foreign  agency  or  authority  or 
any  private  institution  which  furnished 
information  on  a  confidential  basis,  and. 


in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  con^dential  source;  (v) 
would  disclose  techniques  and 
procedures  for  law  information 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or  (vi) 
could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 
***** 

5.  Section  171.12  is  revised  to  read  as 
follows: 

$171.12    TliTMamlts. 

(a)  Whenever  possible,  the 
Department  will  funish  the  requested 
records  within  10  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays)  of  receipt  of  the  request  by  the 
information  and  Privacy  Coordinator, 
except  as  cited  in  §  171.4  of  this 
subchapter. 

(b)  The  Department  will  consider 
requests  for  expeditious  handling 
whenever  the  requester  can  demonstrate 
one  of  the  following: 

(1)  An  individual's  life  or  personal 
safety  would  be  jeopardized  by  the 
failure  to  process  a  request  immediately, 
or 

(2)  Substantial  due  process  rights  of 
the  requester  would  be  impaired  by  the 
failure  to  process  immediately  and  that 
the  information  sought  is  not  otherwise 
afvailable. 

6.  Section  171.13  is  revised  to  read  as 
follows: 

§171.13    Fees. 

(a)  In  addition  to  fees  cited  in  S  171.6, 
the  following  shall  be  applicable  with 
respect  to  services  rendered  to  members 
of  the  public  under  this  subpart: 

(1)  The  following  is  the  range  of 
categories  and  average  grade  levels  for 
employees  within  each  category  who 
perform  the  search  and  review  functions 
involved  in  responding  to  a  FOIA 
request: 

(i)  Administration/clerical  (to  include 
GS-1  through  GS-8  or  FS-9):  GS-5/5  or 
FS-9/1. 

(ii)  Professional  (to  include  GS-0 
tfirough  GS-13  or  FS-6  through  FS-2): 
GS-ll/5orFS-4/4. 

(iii)  Executive  (to  include  GS-14 
through  SES  or  FS-2  through  SFS):  GS- 
15/1  or  FS-l/1. 

(2)  The  salary  rates  for  these 
categories  will  be  calculated  based  on 
the  rates  published  on  the  "Department 


of  State  Salary  Chart"  effective  at  the 
time  that  the  function  was  actually 
performed;  copies  of  this  chart  are 
available  in  the  Public  Reading  Room 
and  will  be  provided  upon  request,  as 
well  as  to  requesters  with  their 
acknowledgment  letters. 

(3)  The  costs  for  manual  search 
include  the  salary  of  the  category  of  the 
employee  who  actually  performed  the 
search  function  (as  provided  in 
paragraph  (a)(1)  of  this  section  plus  an 
additional  16  percent  of  that  rate  to 
cover  benefits. 

(4)  The  cost  for  computer  searches 
will  be  calculated  based  on  the  salary  of 
the  category  of  the  employee  who 
actually  performed  the  computer  search 
(as  provided  in  paragraph  (a)(1)  of  this 
section  plus  16  percent  of  that  rate  to 
cover  benefits,  in  addition  to  the  direct 
costs  of  the  central  processing  unit, 
input-output  devices,  and  memory 
capacity  of  the  actual  computer 
configuration. 

(5)  Only  requesters  who  are  seeking 
documents  for  commercial  use  will  be 
charged  for  time  spent  reviewing 
records  to  determine  whether  they  are 
exempt  from  mandatory  disclosure.  The 
cost  for  review  will  be  calculated  based 
on  the  salary  of  the  category  of  the 
employee  who  actually  performed  the 
review  (as  provided  in  paragraph  (a)(1) 
of  this  section  plus  16  percent  of  the  rate 
to  cover  benefits.  Charges  will  be 
assessed  only  for  the  initial  review  (i.e., 
review  undertaken  the  first  time  in  order 
to  analyze  the  applicability  of  specific 
exemption(8)  to  a  particular  record  or 
portion  of  a  record)  and  not  for  review 
at  the  administrative  appeal  level  of  the 
exemption(s)  already  appUed.  However, 
records  or  portions  of  records  withheld 
in  full  under  an  exemption  which  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
appUcability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  will  be 
assessed. 

(6)  If  records  requested  under  this 
Subpart  are  stored  elsewhere  than  the 
headquarters  of  the  Department  of  State 
at  2201  C.  Street  NW.,  Washington,  DC. 
the  special  costs  of  returning  such 
records  to  the  headquarters  shall  be 
included  in  the  search  costs.  These  costs 
will  be  computed  at  the  actual  cost  of 
transportation  of  either  a  person  or  the 
requested  record  between  the  place 
where  the  record  is  stored  and 
Department  headquarters  when,  for  time 
or  other  reasons,  it  is  not  feasible  to  rely 
on  Government  mail  service  or 
diplomatic  pouch. 

(7)  When  no  specific  fee  has  been 
established  for  a  service,  or  the  request 
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for  a  service  does  not  fall  under  one  of 
the  above  categories  due  to  the  amount 
or  size  or  type  thereof,  the  Information 
and  Privacy  Coordinator  is  authorized  to 
establish  an  appropriate  fee,  pursuant  to 
the  criteria  established  in  Office  of 
Management  and  Budget  Circular  No. 
A-25.  entitled  "User  Charges." 

(b)  Where  it  is  anticipated  that  the 
fees  chargeable  under  this  Subpart  will 
amount  to  more  than  $25  and  the 
requester  has  not  indicated  in  advance 
her/his  vrillingness  to  pay  fees  as  high 
as  anticipated,  the  requester  shall  be 
promptly  notified  of  the  amount  of  the 
anticipated  fees  or  such  portion  thereof 
as  can  readily  be  estimated.  In 
appropriate  cases,  an  advance  deposit 
may  be  required.  The  notice  or  request 
for  an  advance  deposit  shall  extend  an 
offer  to  the  requester  to  confer  with 
knowledgeable  Departmental  personnel 
in  an  attempt  to  reformulate  the  request 
in  a  manner  which  will  reduce  the  fees 
and  meet  the  needs  of  the  requester. 
Dispatch  of  such  a  notice  or  request 
shall  suspend  the  running  of  the  period 
for  response  by  the  Department  until  a 
reply  is  received  from  the  requester. 

(c)  Search  costs  are  due  and  payable 
even  if  the  record  which  was  requested 
cannot  be  located  after  all  reasonable 
efforts  have  been  made,  or  if  the 
Department  determines  that  a  record 
which  has  been  requested,  but  which  is 
exempt  from  disclosure  under  this 
Subpart  is  to  be  withheld. 

(d)  The  Department  will  begin 
assessing  interest  charges  on  an  unpaid 
bill  starting  the  the  31st  day  following 
the  day  on  which  the  billing  was  sent. 
The  accrual  of  interest  will  be  stayed 
upon  receipts  of  the  fee,  rather  than 
upon  its  processing  by  the  Department. 
Interest  will  be  at  the  rate  prescribed  in 
section  3717  of  Title  31  U.S.C. 

(e)  A  requester  may  not  file  multiple 
requests  at  the  same  time,  each  seeking 
portions  of  a  document  or  documents, 
solely  in  order  to  avoid  payment  of  fees. 
When  the  Department  reasonably 
believes  that  a  requester  or,  on  rare 
occasions,  a  group  of  requesters  acting 
in  concert,  is  attempting  to  break  a 
request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  Department  will 
aggregate  any  such  requests  and  charge 
accordingly. 

(f)  The  Department  will  not  require  a 
requester  to  make  an  advance  payment 
i.e.,  payment  before  work  is  commenced 
or  continued  on  a  request  unless: 

(1)  The  Department  estimates  or 
determines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.  Then,  the 
Department  will  notify  the  requester  of 
the  likely  cost  and  obtain  satisfactory 


assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees,  or  require  an 
advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
requesters  writh  no  history  of  payment 
or 

(2)  Requesters  who  have  previously 
failed  to  pay  fees  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  billing),  the  Department  will 
require  such  requesters  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  as  provided  above  or 
demonstrate  that  they  have,  in  fact,  paid 
the  fee,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  new  requests  or  a  pending 
requests  from  such  requesters. 
When  the  Department  acts  under 
paragraphs  (f)(1)  or  (2)  of  this  section, 
the  administrative  time  limits  prescribed 
in  subsection  (a)(6)  of  the  FOIA  (i.e..  10 
working  days  from  recept  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  initial  denial, 
plus  permissible  extensions  of  these 
time  limits)  will  begin  only  after  the 
Department  has  received  payments 
described  above. 

(g)  In  accordance  with  the  provisions 
and  authorities  of  the  Debt  Collection 
Act  of  1982  (Pub.  L  97-365),  the 
Department  reserves  the  right  to 
disclose  information  to  consumer 
reporting  agencies  and  to  use  collection 
agencies,  where  appropriate,  to 
encourage  repayment. 

Section  171.14  is  added  to  read  as 
follows: 

§  17t14    Categories  of  requesters  for  fee 
purposes. 

There  are  four  categories  of 
requesters:  Commercial  use  requesters; 
educational  and  non-commercial 
scientific  institutions:  representatives  of 
the  news  media;  and  all  other 
requesters.  The  Act  prescribes  specific 
levels  of  fees  for  each  of  these 
categories: 

(a)  The  Department  will  assess 
charges  which  recover  the  full  direct 
costs  of  searching  for.  reviewing  for 
release,  and  duplicating  the  records 
sought  for  commercial  use.  Requesters 
must  reasonably  describe  the  records 
sought.  Commercial  use  requesters  are 
not  entitled  to  two  hours  of  free  search 
time  nor  100  free  pages  of  reproduction 
of  documents. 

(b)  The  Department  will  provide 
documents  to  educational  and  non- 
commercial scientific  institutions  for  the 
cost  of  reproduction  alone,  excluding 
charges  for  the  first  100  pages.  To  be 
eligible  for  inclusion  in  this  category, 
requesters  must  show  that  the  request  is 


being  made  as  authorized  by  and  unaer 
the  auspices  of,  a  qualifying  institution 
and  that  the  records  are  not  sought  for  a 
commercial  use,  but  are  sought  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  non- 
commercial scientific  institution) 
research.  Requesters  must  reasonably 
describe  the  records  sou^t. 

(c)  The  Department  will  provide 
documents  to  representatives  of  the 
news  media  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in  this 
category,  a  requester  must  meet  the 
criteria  in  S  171.10(k)  above,  and  the 
request  must  not  be  made  for  a 
commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use.  Requesters  must 
reasonably  describe  the  records  sought 

(d)  The  Department  will  charge 
requesters  who  do  not  fit  into  any  of  the 
categories  above  fees  which  recover  the 
full  reasonable  direct  cost  of  searching 
for  and  reproducing  records  that  are 
responsive  to  the  request,  except  that 
the  first  100  pages  of  reproduction  and 
the  first  two  hours  of  search  time  shall 
be  furnished  without  charge.  Moreover, 
requests  from  record  subjects  for 
records  about  themselves  will  continue 
to  be  treated  under  the  fee  provisions  of 
the  Privacy  Act  of  1974  which  permits 
fees  only  for  reproduction.  Requesters 
must  reasonably  describe  the  records 
sought. 

(e)  In  making  a  determination 
regarding  a  requester's  eligibility  under 
one  of  the  categories  in  this  section,  the 
Department  may  require  the  requester  to 
provide  extensive  relevant  information 
regarding  the  proposed  use  of  the 
documents  and/or  the  requester's 
identity,  background,  education, 
occupation,  organizational/institutional 
affiliation,  etc.  Failure  to  provide  such 
information  may  result  in  the  requester's 
forfeiture  of  consideration  under  one  of 
the  preferred  categories  under  this 
section  and/or  of  fee  waiver 
consideration. 

(f)  For  purposes  of  this  section,  the 
Department  shall  require  requesters  to 
sign  a  statement  verifying  the 
appropriateness  of  their  inclusion  in  a 
perferred  category. 

(g)  In  determining  future  eligibility  for 
preferred  status  and/or  fee  waiver,  the 
Department  will  take  into  account  the 
failure  of  a  requester  who  was 
previously  granted  preferred  status  but 
failed  to  fulfill  the  obligations  of  that 
category. 
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Section  171.15  is  added  to  read  as 
follows 

§  171.15    Fe«  waivers  and  appeals. 

(a)  Waiver  or  reduction  of  any  fee 
provided  for  in  §§  171.6  and  171.13  may 
be  made  upon  a  determination  by  the 
Chief  of  the  Request  Processing  Section. 
Room  1239.  Department  of  State,  2201  C 
Street,  NW..  Washington,  DC  20520.  The 
Department  will  utilize  Department  of 
Justice  guidance  and  will  employ  the 
following  six-factor  analysis  in  making 
determinations  regarding  the  waiver  or 
reduction  of  fees;  all  six  criteria  must  be 
satisfied  before  fees  will  be  waived  or 
reduced. 

(1)  Disclosure  of  the  information  "is  in 
the  public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government." 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  government"; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding";  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities. 

(2)  Disclosure  of  the  information  "is 
not  primarily  in  the  commercial  interest 
to  the  requester." 

(i]  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  conunercial  interest  that 
would  be  furthered  by  the  requested 
disclousure;  and,  if  so 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  discloure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(b)  The  Department  will  not  waive  or 
reduce  fees  for  requesters  (persons  or 
organizations]  from  whom  unpaid  fees 
remain  due  to  the  Department  for 
another  information  access  request. 

(c)(1)  The  Department's  decision  to 
refuse  to  waive  or  reduce  fees  as 
requested  under  paragraph  (a)  of  this 
section  may  be  appealed  to  the  Chief  of 
the  Informaton  Access  Branch,  Room 
1239,  Department  of  State.  2201  C  Street. 


NW.,  Washington,  DC  20520.  Appeals 
should  contain  as  much  information  and 
documentation  as  possible  to  support 
the  request  for  a  waiver  or  reduction  of 
fees. 

(2)  Appeals  will  be  reviewed  by  the 
Information  Access  Branch  Chief  who 
may  consult  with  other  o^cials  of  the 
Department  as  appropriate.  The 
requester  will  be  notified  within  thirty 
working  days  from  the  date  on  which 
the  Department  received  the  appeal. 
Donald ).  Bouchard, 
Assistant  Secretary,  Bureau  of 
Administration. 
April  16, 1987. 

[FR  Doc.  87-8859  Filed  4-17-87;  8:45  am) 
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Environmental  protection 

AGENCY 

40  CFR  Part  52 
[A-5-FRL-3188-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  U.S  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Extension  of  public  comment 

period. 

summary:  On  December  8, 1986  (51  FR 
44081),  USEPA  proposed  rulemaking  to 
revise  the  sulfur  dioxide  designation  for 
Pierce  Township  in  Clermont  County. 
Ohio  from  nonattainment  to  attainment 
of  the  National  Ambient  Air  Quality 
Standards.  A  30-day  comment  period 
was  provided  at  the  time  of  the 
proposed  rulemaking.  In  response  to  a 
request  from  the  Natural  Resources 
Defense  Council  (NRDC).  the  public 
comment  period  was  extended  an 
additional  60  days  to  March  9, 1987.  The 
NRDC  has  requested  a  further  extension 
to  enable  them  to  examine  and  comment 
on  the  following  data  analysis  that 
USEPA  forwarded  to  NRDC  on  March 
25. 1987. 

1.  NRDC  requested  a  copy  of  a  USEPA 
memorandum  dated  January  13, 1987, 
felating  to  coal  sampling  and  analysis 
data  from  the  Beckjord  Plant  as  well  as 
any  other  records  containing  or  referring 
to  such  data.  (This  information  is  often 
used  in  determining  the  compliance 
status  of  a  source.) 

2.  NRDC  requested  a  copy  of  the  air 
quality  modeling  demonstration  used  to 
develop  the  current  federally 
enforceable  emissions  limits  for  the 
Beckjord  Plant. 

This  information  has  been  added  to 
the  docket  for  this  rulemaking  action 
and  is  available  at  the  Region  V  Office 


of  USEPA  for  public  review. 
Additionally,  USEPA  has  requested  the 
most  current  information  from  the  State 
of  Ohio  concerning  the  compliance 
status  of  the  Beckjord  plant.  The 
information  requested  by  NRDC  and  the 
information  being  submitted  by  the 
State  may  demonstrate  that  the 
Beckjord  Plant  is  no  longer  in 
compliance  with  its  emission  limit  under 
the  federally  approved  Ohio  State 
Implementation  Plan.  If  this  is 
demonstrated,  USEPA  may  disapprove 
Ohio's  redesignation  request  for  Pierce 
Township  without  further  proposal 
because  USEPA  can  only  redesignate  an 
area  to  attainment  if  all  sources  with  the 
potential  to  cause  a  nonattainment 
problems  are  in  compliance  with  the 
SIP.  See  Sheldon  Meyers',  then  Director 
of  Office  of  Air  Quality  Planning  and 
Standards,  April  21, 1983,  memorandum 
summarizing  USEPA's  section  107 
Designation  Pohcy. 

Because  this  information  has  a 
bearing  on  the  approvability  of  the 
redesignation  request  for  Clermont 
County,  USEPA  believes  the  request  for 
an  extension  is  appropriate.  Therefore, 
based  upon  NRDC's  request,  USEPA  is 
extending  the  public  comment  period  to 
May  15, 1987. 

date:  Comments  must  be  postmarked 
on  or  before  May  15, 1987. 

ADDRESSES:  Comments  should  be 
submitted  to:  Gary  V.  Gulezian,  Chief, 
Regulatory  Analysis  Section  (5AR-26), 
Air  and  Radiation  Branch,  Region  V, 
U.S.  Environmental  Protection  Agency, 
230  S.  Dearborn  Street,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Marcantonio,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region.  Chicago, 
Illinois  60604.  (312)  88&-6088. 

AuAority:  42  U.S.C.  7401-7642 

Dated:  April  9, 1987. 
Robert  Springer, 
Acting  Regionai  Administrator. 
[FR  Doc.  87-8786  Filed  4-17-87;  8  45  am) 
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40  CFR  Part  700 
(OPTS-260002;  FRL  3157-2] 

Proposed  Fees  for  Processing 
Premanufacture  Notices,  Exemption 
Applications  and  Notices,  and 
Significant  New  Use  Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 
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summary:  Section  26{b]  of  the  Toxic 
Substances  Control  Act  (TSCA) 
authorizes  EPA  to  require,  by  rule,  the 
payment  of  a  reasonable  fee  from  any 
person  required  to  submit  data  under 
section  4  or  5  of  TSCA  EPA  is  proposing 
a  rule  that  would  require  manufacturers, 
importers,  and  processors  to  pay  fees  for 
premanufacture  notices  (PMNs),  PMN 
exemption  applications  and  notices,  and 
significant  new  use  notices  submitted 
under  TSCA  section  5  (a)  and  (h) 
(Section  5  notices)  EPA  is  proposing  a 
fee  of  $100  for  section  5  notices 
submitted  by  small  business  concerns 
and  for  low  volume  exemption  notices 
under  40  CFR  723.50  and  test  market 
exemption  applications  under  §  720.38. 
and  $2,500  for  all  other  section  5  notices. 
DATES:  An  informal  hearing,  if 
requested,  will  be  held  beginning 
approximately  July  20, 1987.  The  exact 
time  and  location  of  the  hearing  will  be 
available  by  calling  EPA's  TSCA 
Assistance  Office.  Comments  on  this 
proposed  rule  and  requests  for  an 
informal  hearing  must  be  submitted  by 
July  6, 1987. 

ADDRESS:  All  comments  should  be  sent 
to:  OTS  Document  Control  Officer  (TS- 
790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201.  401  M  St.  SW..  Washington.  DC 
20460. 

Comments  should  include  the  docket 
number  OPTS-260002.  Comments 
received  on  this  proposed  rule  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
NE-G004  at  the  address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  DC  20460,  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Section  26(b)  of  TSCA  provides  that 
the  Administrator  may,  by  rule, 
establish  fees  for  persons  required  to 
submit  data  under  sections  4  and  5  of 
TSCA  (including  premanufacture 
notices,  significant  new  use  notices,  and 
exemption  applications  and  notices)  to 
defray  the  costs  of  administering  TSCA. 
EPA  must  take  into  account  a 
submitter's  ability  to  pay  the  fee  and  the 
Agency's  cost  of  reviewing  the 
submitted  data.  Section  26(b)  provides 
for  maximum  fees  of  $100  for  a  "small 
business  concern"  and  $2,500  for  all 
others.  Section  28(b)(2)  of  TSCA  gives 
EPA  authority  to  define  "small  business 
concern." 


II.  Background 

On  July  11. 1986.  EPA  published  in  the 
Federal  Register  (51  FR  25250)  a  Notice 
of  Availability  of  its  "PMN  User  Fee 
Background  Paper"  (the  paper)  which 
includes  (1)  the  costs  that  the  Agency 
believes  may  be  defrayed  by  the 
collection  of  such  fees.  (2)  the  major 
options  that  the  Agency  has  identified 
for  implementing  section  26(b),  (3)  a 
preliminary  estimate  of  the  economic 
impacts  of  such  options,  and  (4)  a 
possible  deHnition  of  "small  business 
concern." 

The  costs  that  EPA  believes  may  be 
defrayed  through  fees  collected  pursuant 
to  section  26(b)  include  all  costs 
associated  with  receiviivg.  processing, 
storing,  and  analyzing  data  submitted 
pursuant  to  section  5.  as  well  as  all  costs 
associated  with  regulatory  and  other 
actions  that  may  be  prompted  by  a 
submission.  The  direct  cost  elements 
that  may  be  defrayed  include  the 
salaries  and  expenses  (including 
supplies,  training,  travel,  and 
equipment)  of  the  EPA  Office  of  Toxic 
Substances  personnel  associated  with 
these  section  5  activities,  and  the  cost  of 
associated  data  processing,  computer 
equipment  and  contractor  effort.  Direct 
costs  also  include  support  functions 
such  as  secretarial,  clerical,  and 
supervisory  management.  Indirect  costs 
that  may  be  defrayed  include  research 
and  development  in  support  of  the  PMN 
program.  In  addition,  the  Agency  incurs 
other  general  overhead  such  as 
personnel  processing,  administrative 
management  budget  execution,  rent, 
and  utilities. 

EPA's  analysis  of  direct  costs  (EPA, 
Office  of  Toxic  Substances.  D.  Harper, 
D.  McMurrer.  "Economic  Analysis  of 
Proposed  RvIN  Fee  Rule",  January  1987) 
indicates  that  certain  costs  are  generally 
incurred  with  every  type  of  section  5 
notice.  These  costs  are  associated  with 
the  activities  of  providing  pre-filing 
assistance  to  submitters,  providing 
protection  for  confidential  business 
information  (CBl),  processing, 
duplicating,  and  storing  documents 
contained  in  submissions,  and  initial 
risk  screening  (usually  including 
chemical  characterization, 
environmental  and  human  exposure 
analysis,  and  a  preliminary  toxicity 
review  (including  human  and 
environmental  effects)).  These  costs  add 
up  to  approximately  ^,000  to  $3,200  per 
submission.  Those  submissions  that 
require  more  detailed  analysis  and 
regulatory  action  cost  approximately 
$13,000  to  $15,000  more  per  submission. 
None  of  the  above  costs  include  indirect 
costs,  i.e.,  general  Agency  overhead 
such  as  costs  incurred  by  the  Office  of 


General  Counsel,  the  Office  of  Policy, 
Planning  and  Evaluation,  and  the  Office 
of  Administration,  and  research  and 
compliance  costs. 

Obviously,  any  fee  that  the  Agency 
establishes  pursuant  to  section  26(b] 
will  recover  substantially  less  than  the 
total  costs  of  administering  section  5. 
For  fiscal  1987,  total  Agency  costs,  both 
direct  and  indirect  could  reach  $22 
million  compared  to  the  maximum 
recovery  of  costs  that  the  Agency  could 
receive  pursuant  to  section  26(b)  of  $4.5 
million. 

The  two  major  options  discussed  in 
the  Paper  were:  (1)  a  fiat  fee  of  $2,500 
with  a  $100  reduced  fee  for  small 
business  concerns,  and  (2)  variable  fees 
to  reflect  relative  Agency  costs.  The 
rationale  that  EPA  noted  for  the  flat  fee 
option  was  that  it  would  defray  review 
costs  to  the  maximum  extent  possible 
under  section  26(b).  would  be  easy  to 
administer  and  easy  to  understand,  and 
would  apply  to  a  well  defined  group — all 
section  5  notice  submitters.  EPA  also 
noted  that  it  might  discourage  some 
firms  from  submitting  section  5  notices. 

The  rationale  given  for  the  variable 
fee  option  was  that  because  Agency 
costs  vary  according  to  the  type  of 
submission  (regular  PMN,  low-volume 
exemption  notice,  polymer  PMN,  or  test 
market  exemption  application),  the 
amount  of  data  provided  with  the 
section  5  notice,  the  number  of  CBl 
claims  included  with  the  notice,  and 
whether  a  group  of  notices  relate  to  a 
sequence  of  chemical  intermediates, 
such  a  scheme  would  more  accurately 
reflect  the  range  of  costs  for  individual 
submissions.  For  example,  EPA  could 
charge  $1,250  for  a  section  5  notice  that 
costs  the  Agency  $2,500  to  review,  and 
charge  $2,500  (the  maximum  permitted 
under  section  26(b))  for  one  that  costs 
the  Agency  $5,000  or  more  to  review. 
The  problem  with  this  option  is  that  it  is 
complex  to  administer,  and  with  an 
upper  limit  of  $2,500,  the  Agency 
probably  could  not  significantly 
differentiate  fees. 

The  preliminary  economic  analysis 
that  EPA  provided  in  the  Paper 
indicated  that  companies  might  not 
submit  approximately  10  percent  of  their 
potential  section  5  notices  if  EPA 
required  the  maximum  fees  permitted 
under  section  26(b). 

III.  Evaluation  of  Comments  on  EPA's 
"PMN  User  Fee  Background  Paper" 

EPA  received  comments  on  the  Paper 
from  three  associations  and  nine 
companies.  The  associations 
commenting  were:  Synthetic  Organic 
Chemical  Manufacturers  Association 
(SOCMA),  Chemical  Manufacturers 
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Association  (CMA),  ana  iNauonal  Paint 
and  Coatings  Association  (NPCA).  The 
companies  commenting  were  Diamond 
Shamrock  Chemicals  Company;  The 
Dow  Chemical  Company;  Firmenich, 
Inc.;  Hach  Company;  Hardman,  Inc.; 
Hilton-Davis  Chemical  Company; 
Dynamit  Nobel  Chemicals;  The  O'Brien 
Corporation;  and  Pennzoil  Products 
Company. 

There  was  no  unanimity  on  any  of  the 
options  or  issues  presented  in  the  Paper. 
However,  most  comments  (10  out  of  12) 
asserted  that  fees  could  or  would  affect 
innovation,  in  that  some  section  5 
notices  would  not  be  submitted  to  EPA 
for  review  if  a  fee  were  imposed 
pursuant  to  section  26(b).  One  comment 
stated  that  there  would  be  no  adverse 
impact  on  innovation  if  fees  were  kept 
to  $2,500  or  less;  one  commenter 
opposed  fees  on  philosophical  grounds. 
The  following  table  tallies  the  comments 
generated  for  certain  options: 


Commen)  categories 


A.  Innovation: 

1.  Adverse  impact  generalty...._ 

2.  No  adverse  impact  il  kept  to  max.  o(  S2SO0 .. 

3.  Specific    conoam    for    low    volume,    lest 
marttet,  and  poiymars 

4.  Fees  not  a  deciding  factor  as  to  commer- 
cialization alter  PMN  review  completed ..- 

B.  Flat  vs.  Vanatite  Fee  Scheme: 

1   Keep  It  simple „ _ 

2.  Support  variable  lee 

C  Relating  Fees  to  Test  Data.  Extent  ol  Confiden- 
tiality: 

t   Support  relating  to  amount  of  test  data 

2.  Oppose  relating  to  amount  of  test  data 

3  Support  relating  to  extent  of  confidentiality 

4.  Oppose  relating  to  extent  of  confidentiality 

D    Support  Treating  Related  Notices  as  One  tor 

Fee  Purpose 

E.  Wben  to  Pay: 

1.  Support  paying  with  Notics  ol  Commence- 
ment  _ 

2.  Support  paying  with  section  5  submission 

F    Support  $40  MUkon  Sales  Oefintion  o«  Smal 

Business  Concern 

G.  Support  Alternative  Fees  (SOCk4A  suggests 
$50/St500  scheme  with  exen^Hons  lor  low 
volume  chemcals) 


No.  of 
com- 
ments 


10 
1 


Significant  concern  was  expressed  by 
five  comments  for  the  negative  impact 
on  innovation  that  might  be  caused  if 
the  maximum  $2,500  fee  was  assessed 
for  low  volume,  test  market,  and 
polymer  exemption  submissions. 
Comments  pointed  out  that  some 
specialty  chemicals  are  produced  in 
very  small  lots,  usually  on  a  custom- 
order  basis,  and  could  not  be  expected 
to  generate  enough  revenue  to  justify 
paying  a  $2,500  fee.  Two  comments 
stated  that  EPA's  preliminary  economic 
analysis  supported  their  conclusions  in 
this  regard. 

EPA  did  not  receive  any  data 
illustrating  the  impact  of  particular  fees 
on  chemical  innovation.  Two  comments 
addressed  the  quality  of  EPA's 
preliminary  economic  analysis.  One 


comment  expressed  the  belief  that  the 
"short  term  impact"  of  charging  the 
maximum  fee  authorized  by  section 
28(b)  would  be  substantially  greater 
than  portrayed  by  EPA,  and  ti^at  "long 
term"  impacts  had  not  been  given 
adequate  weight  by  the  Agency. 
Unfortunately,  no  additional  data  or 
analyses  were  presented  that  would 
permit  the  Agency  to  revise  its  estimate 
of  fees'  impact.  One  comment 
questioned  EPA's  estimate  of  revenues 
projected  to  be  received  by  companies 
from  sales  of  their  new  chemical 
substances  because  the  revenue  data 
used  by  EPA  (PMN  submitters'  first  and 
third  year  production  estimates)  were 
maximimi  estimates.  The  Agency 
believes  that  it  used  a  reasonable 
methodology  in  view  of  the 
unavailability  of  any  better  estimates  of 
production  for  these  new  chemical 
substances.  The  Agency  solicits 
suggestions  concerning  practical 
alternative  methods  of  estimating  these 
revenues. 

IV.  Discussion  of  Proposed  Rule 

After  careful  analysis  of  all  the 
comments  received  by  EPA  on  the 
Paper,  and  review  of  its  economic 
analysis,  the  Agency  has  decided  to 
propose  a  fee  of  $100  for  all  section  5 
notices  received  from  small  business 
concerns  and  for  all  low-volume 
exemption  notices  and  test  market 
exemption  applications,  and  $2,500  for 
all  other  section  5  submissions.  The  fees 
would  be  collected  at  the  time  of 
submission  of  the  section  5  notice.  EPA 
also  proposes  to  define  "small  business 
concern"  as  any  firm  whose  sales  when 
combined  with  its  parent  company's  (or 
the  firm's  sales,  if  no  parent  exists) 
totaled  $40  million  or  less  in  its  fiscal 
year  preceding  the  submission  date  of 
its  section  5  notice. 

The  Agency  decided  to  propose  a  fiat 
rather  than  variable  fee  scheme  because 

(1)  it  has  received  no  data  or  convincing 
aigument  to  support  a  variable  scheme; 

(2)  it  believes,  at  this  time,  that  the 
difficulties  of  administering  a  variable 
scheme  (i.e.,  developing  and  maintaining 
the  detailed  cost  justification  for  each 
fee  level  and  ascertaining  whether  a 
submission  qualified  for  a  particular  fee) 
would  outweigh  the  possible 
improvement  in  fairness;  and  (3)  a 
variable  scheme  would  probably  result 
in  the  collection  of  revenue  that  was  too 
small  to  warrant  the  effort  of  its 
establishment. 

The  Agency  decided  not  to  propose 
relating  fees  to  the  quantity  or  quality  of 
test  data  submitted  or  the  degree  of 
confidentiality  requested  because  it 
believes  that  the  reaction  that  it 
received  to  these  ideas  was 


inconclusive,  and  because  the  costs  and 
difficulties  in  administering  the  fee 
program  would  be  significantly 
increased. 

EPA  decided  to  propose  that  all  fees 
be  collected  at  the  time  a  firm  submits 
its  section  5  notice  because  EPA 
determined  that  its  proposed  fee 
structure  would  not  sufficiently  defray 
the  Agency's  costs  of  reviewing  PMNs 
(which  is  riot  dependent  on  a  new 
chemical  substance's 
commercialization)  if  it  permitted 
payment  of  fees  with  a  Notice  of 
Commencement  of  Manufacture  or 
Import  (NOC).  The  Agency  estimates  it 
would  receive  approximately  $4.5 
million  annually  with  its  proposal  if  fees 
were  collected  at  the  time  of  submission, 
compared  to  $2.0  million  annually  if  it 
collected  fees  with  NOCs.  Furthermore, 
no  data  or  compelling  arguments  were 
offered  that  collecting  fees  up  front 
would  have  a  significant  impact  on 
commercialization.  One  comment  stated 
that  fees  are  not  a  deciding  factor  as  to 
commercialization  after  the  PMN  review 
is  completed. 

EPA  is  proposing  the  $40  milUon  in 
annual  sales  definition  for  "small 
business  concerns"  because  it  is  an 
integral  part  of  another  TSCA  definition 
of  smedl  business  (used  to  implement 
section  8(a)(3)(B))  and  consequently  has 
been  though  considerable  public 
comment  and  review.  The  Agency  has 
received  no  negative  comment  on  this 
proposal  (which  was  contained  in  the 
Paper)t 

TSCA  section  8(a)(3)(B)  requires  the 
Agency  to  define,  for  purposes  of  secion 
8(a)  requirements  concerning  reporting 
and  recordkeeping,  "small 
manufacturers  and  processors".  "Small 
manufacturer"  was  defined  by  EPA,  in 
the  Federal  Register,  Jan.  15, 1985  (50  FR 
2047)  (40  CFR  704.3),  as  firms  whose 
parent  company  (or  the  manufacturers 
themselves  if  no  parent  exists)  has 
either  annual  sales  below  $400  million 
and  that  produces  a  chemical  at 
volumes  less  than  100,000  pounds 
annually  at  any  individual  production 
site,  or  sales  less  than  $4  million, 
regardless  of  the  quantity  of  chemicals 
produced  by  that  manufacturer. 
However,  because  production  volume 
projections  are  speculative  for  new 
chemical  substances,  the  Agency  is 
proposing  using  only  the  $40  million  in 
sales  portion  of  the  definition. 

In  addition,  SOCMA,  which  voiced 
major  concern  over  the  ability  of  its 
members  to  pay  the  maximum  $2,500 
fee,  noted  that  the  majority  of  its 
members  have  annual  sales  under  $50 
million.  Presumably,  EPA's  proposed 
definition  of  "small  business  concern" 
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would  alleviate  the  fee  proposal's 
impact  on  most  of  SOCMA's  members. 

To  ensure  that  only  persons  who 
qualify  for  the  reduced  $100  fee  as  small 
business  concerns  take  advantage  of  the 
reduced  fee,  EPA  is  proposing  to  require 
each  person  paying  the  lower  fee  to 
certify  in  its  section  5  notice  that  the 
person  is  a  small  business  concern 
under  proposed  §  700.43. 

EPA  is  proposing  the  submitters  of 
low-voliime  exemption  notices  and  test 
market  exemption  applications  pay  a 
reduced  fee  of  $100  because  the 
Agency's  economic  analysis  (see 
Appendix)  indicates  that  those 
submissions  would  be  severely 
impacted  by  a  higher  fee.  Also.  EPA 
received  convincing  arugments  from 
commenters  that  those  submissions 
could  tolerate  only  a  nominal  fee.  EPA  is 
not  proposing  but  is  still  considering 
instituting  the  reduced  $100  fee  for 
polymer  exemption  PMNs.  EPA's 
economic  analysis  indicates  that  almost 
12  percent  of  new  polymers  reviewed  by 
EPA  would  qualify  for  a  $100  fee  as  a 
low  volume  exemption,  as  a  submission 
from  a  small  business  concern,  or  both. 
Of  the  remaining  1058  new  polymers, 
only  4  percent  would  be  severely 
impacted  by  the  imposition  of  a  $2500 
fee.  EPA  especially  encourages  the 
submission  of  data  and  comment  only 
this  aspect  of  its  proposal,  as  well  as  the 
appropriateness  of  $100  as  a  "reduced" 
fee. 

Finally,  the  Agency  is  not  proposing  to 
consider  section  5  notices  related  to  a 
sequence  of  intermediates  in  the  same 
manufacturing  process  as  one  for  fee 
purposes.  EPA  noted  in  its  paper  that 
the  Agency  often  reviews  these  notices 
together  and  consequently,  the  costs  for 
review  of  each  such  notice  may  be 
lower  than  for  independent  submissions. 
However,  the  costs  of  EPA  handling 
each  "sequenced"  section  5  notice  are 
still  greater  than  the  proposed  fees, 
primarily  because  of  the  CBI  procedures 
that  apply  to  each  notice  and  because 
indirect  costs  also  would  be  allocated  to 
each  notice.  Furthermore,  because 
approximately  one-half  of  the  notices 
that  EPA  receives  are  "sequenced  ",  the 
revenues  that  EPA  would  receive  from 
its  fee  program  if  it  provided  special 
treatment  for  these  notices  would  be 
reduced  to  such  a  point  as  to  call  into 
question  the  purpose  of  the  fee  program. 
Finally,  the  comments  that  EPA  received 
on  this  issue  did  not  persuade  the 
Agency  that  there  was  general  support 
for  such  special  treatment. 

The  proposed  rule  also  clarifies  the 
status  of  joint  submitters.  EPA  allows 
persons  to  submit  section  5  notices 
jointly  with  others  (for  example,  see  40 
CFR  720.40(e)  in  the  PMN  rule).  EPA  is 


proposing  that  the  fee  would  be  the 
same  for  a  joint  submission  of  a  section 
5  notice  as  for  the  same  kind  of  notice 
submitted  by  a  single  firm.  However, 
with  respect  to  the  lower  $100  fee  for 
small  business  concerns,  the  lower  fee 
would  not  apply  to  a  joint  submission 
unless  all  the  joint  submitters  quahfy  as 
small  business  concerns  under  the 
proposed  definition.  Each  of  the  joint 
submitters  would  be  required  in  the 
section  5  notice  to  certify  that  it 
qualifies  as  a  small  business  concern 
under  proposed  §  700.43. 

V.  Economic  Impacts 

A.  Introduction 

In  analyzing  the  economic  impact  of 
the  proposed  rule  (EPA  Office  of  Toxic 
Substances.  D.  Harper.  D.  McMurrer. 
"Economic  Analysis  of  Proposed  PMN 
Fee  Rule."  January  16, 1987),  EPA 
considered  both  the  rule's  impact  on 
chemical  innovation  (that  is,  the  effect 
of  a  fee  on  a  firm's  decision  to  file  a 
section  5  notice)  as  well  as  the  total  cost 
of  the  rule.  The  total  cost  of  the  rule  will 
be  the  sum  of  (1)  the  revenues  foregone 
by  firms  not  willing  to  submit  section  5 
notices  as  a  direct  result  of  the  fees,  and 
(2)  the  cost  of  the  fees. 

The  Agency  believes  that  the  impact 
on  the  expected  profitabiUty  of  a  new 
chemical  substance  as  a  result  of  any 
potential  fee  is  one  of  the  most 
important  factors  to  consider  in 
evaluating  fees'  impact  on  innovation. 
At  some  point,  a  firm  will  choose  not  to 
submit  a  notice  for  a  new  chemical 
substance  rather  than  incur  any 
additional  costs  prior  to 
commercialization.  EPA's  analysis 
focuses  on  this  factor  by  evaluating  fees 
as  a  percent  of  the  present  value  of 
expected  revenues. 

B.  Methodology 

For  purposes  of  this  analysis,  the 
Agency  estimated  the  impact  of  fees  by 
examining  fees  as  a  portion  of  the 
present  value  of  expected  revenue  for 
the  sample  section  5  notices.  Based  on 
the  behavior  characterized  in  a  previous 
study  of  test  costs  on  a  limited  number 
of  PMNs  (Centaur  Associates  Inc.  1985: 
Analysis  of  Withdrawn  and  Voluntarily 
Tested  PMNs),  if  fees  are  no  more  than 
1.0  percent  of  expected  revenue,  the 
Agency  assumes  that  fees  would  have  a 
minimal  impact  on  new  chemical 
substances'  revenues  and  profits  and 
that  fees  will  not  affect  a  firm's  decision 
to  commercialize  a  new  chemical 
substance.  Fees  in  the  range  of  1.0  to  3.0 
percent  of  expected  revenues  are 
assumed  to  have  a  moderate  impact  on 
revenues  and  an  indeterminate  effect  on 
a  firm's  marketing  decisions.  If  fees  are 


3.0  percent  or  more  of  expected 
revenues,  the  Agency  assumes  that  fees 
will  have  a  severe  impact  on  revenues 
and  that  the  impact  is  likely  to  result  in 
a  firm  choosing  not  to  submit  a  section  5 
notice. 

C.  Impacts 

EPA's  economic  analysis  of  the 
impact  of  its  proposal  shows  that  236,  or 
10  percent  of  the  total  number  of  section 
5  notices  and  exemption  applications 
expected  to  be  received  by  EPA  in 
calendar  year  1987  will  not  be  submitted 
as  a  result  of  the  imposition  of  fees.  The 
foregone  annual  revenue  from  the 
unsubmitted  notices  is  estimated  to  total 
$0.4  million.  The  total  annual  value  of 
the  fees  that  EPA  expects  to  collect  as  a 
result  of  this  proposal  is  $4.5  million. 
The  total  annual  cost  of  the  rule  then  is 
$4.9  million. 

VI.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  Regulatory  Impact 
Analysis.  This  proposed  rule  is  not 
major  as  that  term  is  defined  in  section 
1(b)  because:  the  annual  effect  of  the 
rule  on  the  economy  will  be  less  than 
$100  million  (less  than  $5  million);  it  will 
not  cause  any  significant  increase  in 
costs  or  prices  for  any  sector  of  the 
economy  or  for  any  geographic  region; 
and  it  will  not  result  in  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  or  on  the  ability  of  United 
States  enterprises  to  compete  with 
foreign  enterprises  in  domestic  or 
foreign  markets. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  prior  to  publication  as 
required  by  Executive  Order  12291. 

Vn.  Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  (b)).  EPA 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses 
because  the  fee  proposed  for  small 
business  concerns  affects  only  an 
insignificant  number  of  potential  section 
5  notices  and  is  nominal  and  most 
relative  to  any  firm's  overall  revenues. 

VIII.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  sag.  and  has  assigned 
OMB  Control  Numbers  2070-0012  and 
2070-0038 
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List  of  Subiects  in  46  CFR  Part  700 

Chemicals,  Environmental  protection. 
User  fees. 

Dated:  April  13, 1987. 
Lee  M.  Thomas, 

Administrator. 

Therefore,  it  is  proposed  that  Chapter 
I,  Subchapter  R  of  40  CFR  be  amended 
by  adding  Part  700,  consisting  at  this 
time  of  Subpart  C,  to  read  as  follows: 

PART  700— GENERAL 
Subpart  A— B—(  Reserved] 
Subpart  C— Fees 


Sec 

700.40 

700.43 

700.45 

700.49 

Authority:  15  U.S.C  2625. 


Purpose  and  applicability. 
Dermitions. 
Fee  payments. 
Failure  to  remit  fees. 


Subparts  A— B—(  Reserved] 

Subpart  C— Fees 

S  700.40    Purpose  and  appticattUlty. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  collect  fees  from 
manufacturers,  importers,  and 
processors  who  sumit  notices  and 
applications  to  EPA  under  section  5  of 
the  Toxic  Substances  Control  Act  (15 
U.S.C.  2804)  to  defray  part  of  EPA's  cost 
of  administering  the  Act. 

(b)  Applicability.  This  subpart  applies 
to  all  manufactiirers,  importers,  and 
processors  who  submit  certain  notices 
and  applicatioru  to  EPA  under  section  5 
of  the  Act. 

{700.43    Definitions. 

Definitions  in  section  3  of  the  Act  (15 
U.S.C.  2802),  as  well  as  definitions 
contained  in  S  720.3  of  this  chapter, 
apply  to  this  subpart  ;unless  otherwise 
specified  in  this  seciton.  In  addition,  the 
following  defmitions  apply: 

"Exemption  application"  means  any 
application  submitted  to  EPA  under 
section  5(h)(1)  of  the  Act,  in  accordance 
with  S  720.38  of  this  chapter,  or  under 
section  5(h)(2)  of  the  Act. 

"Exemption  notice"  means  any  notice 
submitted  to  EPA  under  §§  723.50  and 
723.175  of  this  chapter. 

"Joint  submitters"  means  two  or  more 
persons  who  submit  a  section  5  notice 
together. 

"Person"  means  a  manufacturer, 
importer,  or  processor. 

"Premanufacture  notice"  or  "PMN" 
means  any  notice  submitted  to  EPA 
pursuant  to  section  5(a)(1)(A)  of  the  Act 
in  accordance  with  Part  720  of  this 
chapter  or  I  723.250  of  this  chapter. 


"Section  5  notice"  means  any  PMN, 
significant  new  use  notice,  exemption 
notice,  or  exemption  application. 

"Significant  new  use  notice"  means 
any  notice  submitted  to  EPA  pursuant  to 
section  5(a)(l)(B]  of  the  Act  in 
accordance  with  Part  721  of  this  chapter. 

"Small  business  concern"  means  any 
person  whose  total  annual  sales  in  the 
person's  fiscal  year  preceding  the  date 
of  the  submission  of  the  applicable 
seciton  5  notice,  when  combined  with 
those  of  the  parent  company  (if  any),  are 
less  than  $40  million. 

§  700.45    Fee  payments. 

(a)  Persons  who  .must  pay  fees. 
Persons  submitting  a  section  5  notice  to 
EPA  shall  remit  for  each  notice  the 
appropriate  fee  identiHed  in  paragraph 
(b)  of  this  section  in  accordance  with  the 
procedures  in  paragraph  (d)  of  this 
section. 

(b)  Fees.  Persons  shall  remit  fee 
payments  to  EPA  as  follows: 

(1)  Small  business  concerns.  Small 
business  concerns  shall  remit  a  fee  of 
$100  for  each  section  5  notice  submitted. 

(2)  Others.PeTsons  other  than  small 
business  concerns  shall  remit  fees 
according  to  the  type  of  section  5  notice 
as  follows: 

(i)  Premanufacture  notices.  Persons 
shall  remit  a  fee  of  $2,500  for  each  PMN 
submitted. 

(ii)  Significant  new  use  notices. 
Persons  shall  remit  a  fee  of  $2,500  for 
each  significant  new  use  notice 
submitted. 

(iii)  Exemption  applications.  (A) 
Persons  shall  remit  a  fee  of  $100  for  each 
exemption  appUcation  submitted  under 
section  5(h)(1)  of  the  Act  and  S  720.38  of 
this  chapter. 

(B)  Persons  shall  remit  a  fee  of  $2,500 
for  each  exemption  appUcation 
submitted  under  section  5(h)(2)  of  the 
Act. 

(iv)  Exemption  notices.  (A)  Persons 
shall  remit  a  fee  of  $100  for  each 
exemption  notice  submitted  under 
§  723.50  of  this  chapter. 

(B)  Persons  shall  remit  a  fee  of  $2,500 
for  each  exemption  notice  submitted 
under  §  723.175  of  this  chapter. 

(c)  Joint  submitters.  Joint  submitters  of 
a  section  5  notice  are  required  to  remit 
the  appropriate  fee  identified  in 
paragraph  (b)  of  this  section  for  each 
section  5  notice  regardless  of  the 
number  of  joint  submitters  for  that 
notice.  To  qualify  for  the  fee  identified 
in  paragraph  (b)(1)  of  this  section,  each 
joint  submitter  of  a  section  5  notice  must 
qualify  as  a  small  business  concern 
under  §  700.43. 

(d)  Remittance  procedure.  (1)  Each 
remittance  under  this  section  shall  be  in 
United  States  currency  and  shall  be  paid 


by  money  order,  bank  draft,  or  certified 
check  drawn  to  the  order  of  the 
Environmental  Protection  Agency. 

(2)  Each  remittance  shall  be  sent  to 
the  Environmental  Protection  Agency, 
Washington  Accounting  Office, 
attention:  TS/PMN.  P.O.  Box  380227M. 
Pittsburg,  PA  15251.  The  remittance  may 
not  be  sent  to  EPA  with  the  section  5 
notice.  The  section  5  notice  is  to  be  sent 
to  Etocument  Control  Officer.  Office  of 
Toxic  Substance  (TS-790).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460. 

(3)  Persons  who  submit  a  section  5 
notice  shall  place  a  unique  identifying 
number,  which  may  include  a 
combination  of  letters  and  numbers,  on 
each  section  5  notice  submitted.  The 
same  identifying  number  shall  appear  on 
the  corresponding  fee  remittance  under 
this  section.  If  a  remittance  applies  to 
more  than  one  section  5  notice,  persons 
shall  include  the  identifying  number  for 
each  section  5  notice  to  which  the 
remittance  applies  and  the  amount  of 
the  remittance  which  applies  to  each 
notice. 

(4)  Any  person  who  remits  the  fee 
identified  in  paragraph  (b)(1)  of  this 
section  shall  write  or  type  the  words. 
"The  company  named  in  Part  1,  section 
A  is  a  small  business  concern  under 

§  700.43"  under  "CERTIFICATION"  on 
Page  2  of  the  Premanufacture  Notice  for 
New  Chemical  Substances  (EPA  Form 
7710-25  (4-28-83)).  (Approved  by  the 
Office  of  Management  and  Budget  under 
Control  Number  2070-0012  and  2070- 
0038.) 

S  700.49    Failure  to  remit  fees. 

EPA  will  not  consider  a  section  5 
notice  to  be  complete,  and  will  not  begin 
to  (M^cess  or  review  it,  until  the 
appropriate  remittance  under  S  700.45(d) 
has  been  sent  to  EPA  as  provided  in 
S  700.45(d)  and  received  by  EPA. 

[FR  Doc.  87-6780  Filed  4-17-87:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[CC  Docket  No.  86-496] 

Sateinte  Conimunlcations;  Extension 
of  Comment  Period 

AQINCY:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

comment  periods. 

summary:  This  order  extends  the  time 
for  filing  comments  on  the  Notice  of 


Federal  Register  /  Vol.  52.  No.  75  /  Monday,  April  20.  1987  /  Proposed  Rules  12945 


Proposed  RuiemaKing  wnicn  proposes 
revisions  and  amendments  to  the 
Commission's  rules  governing  satellite 
communications.  This  action  is  taken  in 
response  to  a  motion  by  AT&T. 
DATES:  Comments  on  the  proposed  rules 
are  not  due  on  or  before  June  8, 1987 
with  reply  comments  due  on  or  before 
July  27, 1987. 

ADDRESS:  Federal  Conununications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rosalee  Gorman  at  (202)  634-1624. 
SUPPI^MENTARY  INFORMATION:  The 

Notice  of  Proposed  Rulemaking  was 
published  at  52  FR  6175  (March  2, 1987). 

List  of  Subjects  in  47  CFR  Part  25 

Satellite  radio  communications, 
Satellites. 

Order 

In  the  Matter  of  Amendment  of  Part  25  of 
the  Commission's  Rules  and  Regulations  to 
Reduce  Alien  Carrier  Interference  Between 
Fixed  Satellites  at  Reduced  Orbital  Spacings 
and  to  Revise  Application  Processing 
Procedures  for  Satellite  Communication 
Services;  CC  Docket  No.  86-496;  RM-4206. 

Adopted:  April  7, 1987. 

Released:  April  13, 1987. 

By  the  Domestic  Facilities  Division 

1.  Under  consideration  is  a  Motion  for 
Extension  of  Time  filed  on  behalf  of 
American  Telephone  &  Telegraph 
Company  (AT&T)  requesting  additional 
time  in  which  to  file  comments  on  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  above-captioned  matter.  2  FCC 
Red  762  (1987).  This  request  is  supported 
by  GTE  Spacenet  Corporation  (GTE). 
AT&T  asks  that  the  comment  dates  of 
April  27, 1987  and  June  15, 1987  be 
extended  until  June  8, 1987  for  initial 
comments  and  July  27, 1987  for  reply 
comments.  Based  on  the  reasons 
discussed  herein,  good  cause  exists  for 
extending  the  comment  periods.  AT&Ts 
request  is  therefore  granted. 

2.  In  support  of  its  request,  AT&T 
states  that  due  to  the  complexity  of  the 
issues  involved  in  this  proceeding, 
described  by  AT&T  as  an  "omnibus" 
revision  of  Part  25  of  the  Commission's 
rules  governing  satellite 
communications,  commenters  need  an 
additional  six  weeks  in  which  to 
analyze  and  evaluate  the  proposals. 
These  rules  will  affect  the  design, 
technical  standards  and  operations  of 
earth  and  satellite  equipment,  frequency 
coordination,  monitoring  and  reporting 
requirements,  licensing  criteria  and 
application  procedures.  In  its  supporting 
comments,  GTE  states  that  it  has 


Identified  at  least  seventy-five  issues  on 
which  it  plans  to  comment.  As  pointed 
out  by  AT&T,  some  of  the  subjects 
raised  by  the  NPRM  have  occupied 
entire  dockets  in  other  proceedings. 

3.  AT&T  also  asserts  that  the 
Commission's  proposals  will  not  only 
affect  satellite  services  but  also  will 
impact  on  services  that  share  frequency 
bands  with  satellite  services  such  as 
those  in  its  terrestrial  microwave 
network.  According  to  AT&T,  the 
Commission's  proposals  are  derived 
from  diverse  sources  and  have  been 
developed  over  years  of  operations, 
further  complicating  the  issues  involved. 
Both  AT&T  and  GTE  state  that  they 
have  already  expended  considerable 
effort  in  responding  to  the  NPRM, 
including  the  establishment  by  AT&T  of 
four  task  groups  to  study  the  questions 
raised.  Both  believe  that  their  comments 
would  be  must  more  constructive  and 
beneHcial  to  the  Commission  if  the 
requested  extension  were  granted. 

4.  AT&Ts  request,  as  supported  by 
GTE,  demonstrates  good  cause  for 
granting  a  six-week  extension  of  time  in 
this  proceeding.  In  the  past,  the 
Commission  has  acknowledged  that 
where  complex  and  difficult  technical 
issues  are  presented,  as  is  the  case  in 
this  NPRM,  extensions  of  time  in  which 
to  comment  are  not  unreasonable.  See 
TV  Signal  for  Captioning  for  the  Deaf 
36  Rad.  Reg.  2d  (P&F)  1197  (1976)  where 
a  two  month  extension  for  filing 
comments  was  granted.  See  also 
Motions  for  Extensions  of  Time  Before 
the  Common  Carrier  Bureau,  44  Rad. 
Reg.  2d  (P&F)  96  (1978). 

5.  In  addition,  AT&T  and  GTE  have 
already  spent  considerable  time  in 
studying  and  evaluating  the  issues 
involved  in  this  proceeding.  Their 
assertions  that  additional  time  is 
necessary  are  thus  based  upon  careful 
preliminary  consideration  of  the 
proposals  and  not  on  any  desire  to  delay 
this  proceeding. 

6.  Accordingly,  pursuant  to  S  0.291  of 
the  Commission's  rules  on  delegation  of 
authority,  AT&Ts  request  for  an 
extension  of  time  is  granted.  Comments 
in  this  proceeding  are  now  due  on  June 
8, 1987  and  reply  comments  on  July  27, 
1987. 

Federal  Communications  Commission. 
Thomas  S.  Tycx, 

Deputy  Chief.  Domestic  Facilities  Division, 

Common  Carrier  Bureau. 

[FR  Doc.  87-8744  Filed  4-17-87;  8:45  am] 
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47  CFR  Part  73 
[MM  Docket  87-7] 

Radio  and  Tel«vlsk>n  Broadcasting; 
Amendment  of  ttte  Broadcast  Multiple 
Ownership  Rule 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule:  Extension  of 

comment/Reply  comment  period. 

summary:  This  action  grants  a  motion 
for  extension  of  time  for  filing  comments 
and  reply  comments  in  response  to  the 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  87-7  (Amendment  of 
§  73.3555  of  the  Commission  Rules,  the 
Broadcast  Multiple  Ownership  Rules), 
52  FR  8086,  March  16, 1987.  The  National 
Association  of  Broadcasters  (NAB) 
requested  that  the  deadline  for  filing 
comments  be  extended  for  60  days  to 
allow  for  the  collection  of  relevant  data 
and  the  completion  of  various  studies 
that  could  be  utilized  by  the 
Commission  in  resolving  the  issues 
raised  in  this  proceeding.  Since  the 
Notice  in  this  proceeding  specifically 
requested  the  type  of  empirical  and 
statistical  data  being  collected  by  NAB 
and  since  the  Commission  was 
persuaded  that  the  requested  extension 
was  reasonably  necessary  to  facilitate 
the  completion  of  the  subject  studies, 
the  Commission  is  extending  the  dates. 
The  Commission  also  dismissed  as  moot 
a  motion  for  extension  of  time  filed  by 
the  New  York  State  Consumer 
Protection  Board,  in  view  of  its  action 
granting  NAB's  motion. 
DATES:  Comments  are  now  due  by  June 
15, 1987  and  replies  by  July  15. 1987. 
ADDRESS:  Federal  Conununications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Andrew  J.  Rhodes,  Mass  Media  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Federal  Communications  Commission. 

William  H.  Johnson, 

Acting  Chief.  Mass  Media  Bureau. 

[FR  Doc.  87-8746  Filed  4-17-87;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  rules  that  are  applicable  to  ttie 
pubic   Notices  of   hearings  and 
investigations,   committee   meetings,  agerrey 
decisrens  and  rulings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttro  section. 


ACTION 

VISTA  Literacy  Corps  Proiects; 
Availability  of  Funds 

agency:  action. 

action:  Notice  of  availability  of  funds; 

VISTA  Literacy  Corps  projects. 

The  Division  of  VISTA  and  Service- 
Learning  Programs,  ACTION,  announces 
the  availability  of  funds  for  fiscal  year 
1987  for  new  VISTA  Literacy  Corps 
grants  authorized  by  Section  109  of  the 
Domestic  Volunteer  Service  Act 
Amendments  of  1988  (Pub.  L  99-551). 
VISTA  Literacy  Corps  grants  will  be 
awarded  for  up  to  a  twelve  month 
period.  No  requests  for  renewals  or 
continuations  may  be  sought  by 
grantees  under  this  announcement. 

Application  packages  and  technical 
assistance  on  grant  preparation  are 
available  from  ACTION/VISTA 
Headquarters,  806  Connecticut  Avenue 
NW.,  Washington,  DC  20525,  (202-634- 
9445). 

A.  Background  and  Purpose 

Congress  created  Volunteers  In 
Service  To  America  (VISTA)  in  1964  to 
alleviate  and  eliminate  poverty  and  its 
related  problems  in  the  United  States. 
VISTA  is  a  full-time,  year-long  volunteer 
program  which  encourages  and  enables 
men  and  women  18  years  and  older  horn 
all  backgrounds  to  perform  meaningful 
and  constructive  volunteer  service.  The 
Volunteers  live  among,  and  at  the 
economic  level  of,  the  low-income 
people  served.  The  VISTA  program  has 
served  poor  individuals  most  effectively 
by  assisting  low-income  communities 
and  residents  to  develop  the  facility, 
skills,  and  resources  needed  for 
achieving  self-sufficiency.  VISTA  also 
enlists  the  commitment  and  support  of 
the  private  sector  toward  attainment  of 
this  goal.  Literacy  training  and 
education  represent  a  longstanding  and 
integral  part  of  the  VISTA  mission. 
VISTA  Volunteers  have  been  involved 


in  the  mobilization  of  community  efforts 
to  combat  illiteracy  among 
disadvantaged  populations  since  the 
inception  of  the  VISTA  program. 

The  Domestic  Volunteer  Service  Act 
Amendments  of  1986  directed  the 
VISTA  program  to  commit  additional 
volunteers  to  the  literacy  challenge 
through  the  formation  of  the  VISTA 
Literacy  Corps. 

The  statutory  purpose  of  the  VISTA 
Literacy  Corps  is  to  use  VISTA 
Volunteers  in  developing,  strengthening, 
supplementing  and  expanding  the 
literacy  efforts  of  both  public  and 
private  nonprofit  organizations  at  the 
local,  State,  and  Federal  levels  to 
mobilize  local.  State,  Federal  and 
private  sector  financial  and  volunteer 
resources  in  attacking  the  problem  of 
illiteracy  particularly  within  low-income 
areas  tlm)ughout  the  United  States.  In 
addition,  the  VISTA  Literacy  Corps  will 
encourage  public/private  partnerships; 
promote  voluntarism;  heighten  the 
visibility  of  the  literacy  issue;  and 
mcrease  the  capacity  of  low-income 
communities  to  address  their  respective 
literacy  needs. 

Objectives 

ACTION  will  award  four  grants 
through  this  notice  for  the  placement  of 
VISTA  Literacy  Corps  Volunteers  in 
ACTION  Region  lU  (KY.  MD,  DE,  OH. 
PA.  VA.  DC,  WV),  Region  IV  (AL,  FL, 
GA,  MS,  NC.  SC,  TN).  Region  V  (IL.  IN. 
lA,  MI,  MN,  WI),  and  Region  VI  (AR,  KS. 
LA,  MO,  NM.  OK,  TX).  These  four 
regions  experience  concurrently  the 
highest  poverty  and  illiteracy  rates  in 
the  country  as  measiu^  by  the  most 
recent  census  data  and  the  EngHsh 
Language  Proficiency  Study.  The 
Agency  will  be  awarding  one  grant  per 
region  for  VISTA  Literacy  Corps 
proiects.  Each  grant  will  support  a 
maximum  of  15  VISTA  Volunteers  per 
ACTION  region  for  one  year  of  service. 
Each  of  the  regions  will  focus  on 
different  emphasis  areas  of  the  literacy 
problem  as  prescribed  below: 

Region  III:  Literacy  projects  to  provide 
comprehensive  services  that  will  curb 
the  intergenerational  transfer  of 
illiteracy  within  families  by  instructing 
parents  and  children  together.  In 
particular  VISTA  will  seek  literacy 
programs  affiliated  with  libraries  and 
Head  Start  projects  that  focus  on  the 
overall  concerns  of  low-income  families 
in  need.  Such  programs  should  have  the 


reading  materials  available  that  %viH 
entice  and  challenge  all  age  groups 
represented  in  the  family  unit. 

Region  IV:  Literacy  projects  to 
provide  special  programs  that  will 
benefit  unemployed  parents. 
Cooperative  arrangements  with  social 
services  offices  and  job  training 
partnership  sites  will  receive  priority 
consideration. 

Region  V:  Literacy  projects  that 
concentrate  on  preventive  educational 
training  for  potential  school  dropouts 
and  other  young  adults  who  may  be 
"educationally  at  risk"  as  well  as 
programs  that  offer  retraining  and 
remedial  skills  enhancement 
particularly  to  inner-city  youth. 

Region  VI:  Literacy  projects  that 
assist  migrant  and  immigrant  families 
who  are  seeking  permanent  resident 
status  under  the  new  Immigration 
Control  and  Reform  Act  or  other  low- 
income  individuals  who  would  achieve 
literacy  in  English  through  such  training. 

Based  on  the  accomplishments  of 
these  four  pilot  projects,  VISTA  will 
encourage  the  development  of  training 
materials  and  models,  where  possible, 
that  can  be  rephcated  or  adopted  easily 
by  other  regions  and  areas  of  the  nation 
sharing  similar  demographics. 

B.  Eligible  Applicants 

Eligible  applicants  for  the  VISTA 
Literacy  Corps  grants  include:  public  or 
private  nonprofit  agencies;  local.  State 
and  national  literacy  councils  and 
organizations:  community-based 
nonprofit  organizaticms;  local  and  state 
education  agencies;  local  and  state 
agencies  administering  adult  basic 
education  programs;  educational 
institutions;  libraries,  anti-poverty 
organizations;  and  local,  municipal  and 
State  governmental  entities  designated 
to  administer  job  training  plans  under 
the  Job  Training  Partnership  Act. 

C.  Available  Funds  and  Scope  of  Grant 

ACTION  anticipates  awarding 
approximately  $120,000  for  each  of  the 
four  grants  to  support  the  woric  of 
VISTA  Literacy  Corps  Vohinteers.  The 
amount  of  each  grant  includes  the 
monthly  subsistence  allowance  for  the 
VISTA  Volunteers.  This  support  is 
commensurate  to  the  cost-of-living  of 
the  assignment  area  and  covers  the  cost 
of  food,  housing  and  incidentals,  and  a 
monthly  stipend  paid  to  the  Volunteer 
upon  completion  of  his/her  service. 
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Applicants  should  demonstrate  their 
commitment  for  matching  the  Federal 
contribution  toward  the  operation  of  the 
VISTA  Literacy  Corps  grant  in  the  areas 
of  transportation,  supervision,  and/ or 
training.  This  support  can  be  adiieved 
through  cash  or  allowable  in-kind 
contributions. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants  or  to  obligate 
the  entire  amount  of  funds  available,  or 
any  part  diereof,  for  grants  under  the 
VISTA  Literacy  Corps  Program. 

D.  General  Criteria  for  Grant  Selection 

The  general  criteria  for  the  VISTA 
Literacy  Corps  projects  are  consistent 
with  those  established  for  the  selection 
of  VISTA  sponsors  and  projects.  All  of 
the  following  elements  must  be 
incorporated  in  the  applicant's 
submission. 

Hie  project  must: 

•  Be  poverty-related  in  scope  and 
otherwise  comply  with  the  provisions  of 
the  Domestic  Volunteer  Service  Act  of 
1973  as  amended  (42  U.S.C.  4951,  et  seq.) 
apphcable  published  regulations, 
guidelines  and  ACTION  policies. 

•  Comply  with  applicable  financial 
and  fiscal  requirements  established  by 
ACTION  or  other  elements  of  the 
Federal  Government. 

•  Show  that  the  goals,  objectives,  and 
volunteer  tasks  are  attainable  within  the 
time  frame  during  which  the  voiimteers 
Mdll  be  working  on  the  project  and  will 
produce  a  measurable  and  verifiable 
result 

•  Provide  for  reasonable  efforts  to 
recruit  and  involve  low-income 
community  residents  m  the  planning, 
development  and  implementation  of  the 
VISTA  project 

•  Outline  specific  plans  for  the 
continuation  of  program  activities  upon 
the  termination  of  ACTION  funds. 

•  Have  evidence  of  local  public  and 
private  sector  support  (in  the  form  of 
endorsement  letters  limited  to  those 
organizations,  government  entities,  and 
education  institutions,  having  direct 
involvement  with  the  applicant). 

•  Have  a  permanent  mechanism  of 
self-evaluation. 

•  Provide  frequent  and  effective 
supervision  of  the  volunteers. 

•  Identify  resources  needed  and  make 
them  available  to  volunteers  to  perform 
their  tasks. 

•  Have  the  management  and 
technical  capability  to  implement  the 
project  successfully. 

In  addition  to  the  general  criteria,  the 
authorizing  statute  stipulates  that 
priority  consideration  will  be  given  to 
the  following  literacy  programs  and 
projects  that  apply  for  funding: 


•  Those  that  assist  individuals  in 
greatest  need  of  Uteracy  training  who 
reside  in  unserved  or  underserved  areas 
with  the  highest  concentration  of 
illiteracy  and  of  low-income  individuals 
and  families: 

•  TTiORe  that  serve  individuals 
reading  at  the  zero  to  fourth  grade 
levels; 

•  Those  that  focus  on  providing 
services  to  high  risk  populations,  e.g., 
school  dropouts  and  minority  youth 

•  Those  that  operate  in  areas  with  the 
highest  concentration  of  individuals  and 
families  living  at  or  below  the  poverty 
level; 

•  Those  providing  literacy  services  to 
parents  of  disadvantaged  children 
between  the  ages  of  two  and  eight  who 
may  be  educationally  at  risk,  and 

•  Statewide  programs  and  projects 
that  support  the  creation  of  new  literacy 
efforts,  encourage  coordination  of 
intrastate  literacy  efforts  and  provide 
technical  assistance  to  local  literacy 
efforts. 

E.  Appbcatioa  Review  Process 

ACTION'S  VISTA  Headquarters  will 
review  and  evaluate  all  eligible 
applications  submitted  under  this 
announcement  ACTION'S  VISTA  and 
Service-Learning  Director  will  make  the 
final  selection  £rom  among  the 
applications.  ACTION  reserves  the  right 
to  ask  for  evidence  of  any  claims  of  past 
performance  or  future  capability. 

F.  Appiicatioo  Submission  and  Deadhne 

One  signed  orignal  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  Director  of  VISTA  and 
Service  Learning  Programs,  ACTION, 
806  Connecticut  Avenue,  NW.,  Room  M- 
1000,  Washington.  DC  20525.  The 
deadline  for  receipt  of  applications  in  5 
PM  EST  July  15, 1987.  Apphcations  post- 
marked 5  days  before  the  deadline  date 
will  also  be  accepted  for  consideration. 

All  grant  applications  must  consist  of: 

a.  Application  for  Federal  Assistance 
(SF  424,  Pages  1-9)  and  VISTA  Project 
Application  {Form  A-1421)  with  a 
detailed  budget  justification  and  a 
narrative  of  project  goals  and 
objectives. 

b.  CPA  certification  of  accounting 
capability. 

c.  Copy  of  recent  Articles  of 
Information,  or  a  letter  of  good  standing 
from  the  Governor's  Office. 

d.  Proof  of  non-prcrfit  status  or  an 
application  for  non-profit  status,  and 
related  documeotatioo. 

e.  Resume  of  potential  VISTA 
Supervisor,  if  available,  or  the  resume  of 
the  director  of  the  applicant  agency  or 
project 


f.  Ch^anizational  chart  illustrating  the 
relationship  of  the  VISTA  project  to  the 
overall  objectives  of  the  sponsor 
organization. 

g.  The  professicmal  affiliations  and/or 
literacy-related  activities  of  Board  of 
Director  Members  should  be  specified. 

Signed  at  Washingtoa  DC,  this  14th  day  of 
April.  1967. 

Donna  M.  Ahrando, 

Director. 

[PR  Doc  87-8716  Filed  4-17-87:  8:45  am] 
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DEPARTMENT  OF  AQRtCULTURE 

Agricultural  Stabilization  and 
Conservation  Servica 

Commodity  Credit  Corporation 

1987-88  National  Marketing  Quota  and 
Price  Support  Level  for  Flue-Cured 
Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (CCC), 
USDA. 

ACTION:  Nobce  of  determination  of  1987- 
68  marketing  quota. 

summary:  The  purpose  of  this  notice  is 
to  affirm  determinations  made  by  the 
Secretary  of  Agriciilture  with  respect  to 
the  1987  crop  of  flue-cured  tobacco  in 
accordance  with  the  Agricultural 
Adjustment  Act  of  1938  as  amended, 
and  the  Agricultural  Act  of  1949,  as 
amended.  In  addition  to  other 
determinations,  the  Secretary  of 
Agriculutre  determined  the  1987 
marketing  quota  for  flue-cured  tobacco 
to  be  707  million  pounds,  approximately 
3  percent  below  last  year's  quota,  and 
that  the  price  support  level  would  be 
$1,435  per  pound. 

EFFECnvi  DATE  December  12, 1986. 
FOR  FURTHER  NIFORMATION  CONTACT: 
Robert  L  Traczy,  Agricultural 
Economist,  Commodity  Analysis 
Division,  ASCS,  Room  3736-South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013,  (202)  447-5187.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L.  Traczy. 
suppi^MCNTAfrv  mrmimation:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  Na  1512-1  and 
has  been  classified  "not  major."  This 
action  has  been  classified  "not  major' 
since  implementation  cf  these 
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determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
governments,  or  geographical  region,  or 
(3]  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchses;  Number  10.051,  as  set  forth  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  neither 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC) 
are  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  notice  of  determination  is  issued 
in  accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(the  "1938  Act")  and  the  Agricultural 
Act  of  1949,  as  amended  (the  "1949 
Act"),  in  order  to  aimounce  for  the  1987 
marketing  year  for  flue-cured  tobacco 
the  following: 

1.  The  amount  of  domestic 
manufacturers'  intentions; 

2.  The  amount  of  the  average  exports 
for  the  1984, 1985,  and  1986  crop  years; 

3.  The  amount  of  the  reserve  stock 
level; 

4.  The  amoimt  of  adjustment  needed 
to  maintain  loan  stocks  at  the  reserve 
stock  level; 

5.  The  amount  of  the  national 
marketing  quota; 

6.  The  national  average  yield  goal; 

7.  The  national  acreage  allotment; 

8.  The  national  acreage  reserve: 

A.  For  establishing  acreage  allotments 
for  new  farms,  and 

R.  For  making  corrections  and 
adjusting  inequities  in  old  farms; 

9.  The  national  acreage  factor; 

10.  The  national  yield  factor;  and 

11.  The  price  support  level. 

The  determinations  set  forth  in  this 
notice  have  been  made  on  the  basis  of 
the  latest  available  statistics  of  the 
Federal  Government  and  after  due 
consideration  of  data,  views,  and 
recommendations  received  from  flue- 
cured  tobacco  producers  and  others 
pursuant  to  a  proposed  Notice  of 
Determination  (51  FR  39768)  which  was 
published  on  October  31, 1986. 


Discussion 

Fifteen  written  conunents  were 
received  during  the  comment  period. 
Each  discussed  the  procedure  for 
estimating  exports;  suggestions  ranged 
from  approval  of  last  year's  procedure  to 
the  insistence  that  all  Bureau  of  Census 
recorded  exports  be  counted  in  the 
export  component  of  the  quota 
calculation.  The  major  discussion  of  the 
comments  centered  around  clarifying 
Bureau  of  Census  export  declarations 
and  report  codes  to  more  accurately 
differentiate  between  kinds  and  origins 
of  shipments.  Based  upon  a  review  of 
these  comments  and  the  experience  of 
establishing  the  1986  national  marketing 
quotas  for  flue-cured  and  hurley 
tobaccos,  it  has  been  determined  that 
the  1987  marketing  quota  determination 
will  be  based,  in  part,  on  using 
estimated  exports.  Such  exports  are  the 
difference  between  domestic 
manufacturers'  exported  use  and  the 
total  use  of  domestically  grown  flue- 
cured  tobacco.  However,  USDA  is 
discussing  with  the  Bureau  of  Census 
the  possibihty  of  modifying  certain 
export  codes  to  more  adequately 
describe  tobacco  shipments. 

Eight  of  the  comments  lu^ed  that  the 
reserve  stock  level  calculation  omit  the 
1986-crop  loan  receipts  or  that  sales  of 
post-1984  loan  stocks  be  projected  to  the 
end  of  the  marketing  year.  The  1938  Act 
does  not  provide  for  the  omission  of  any 
post/1984  loan-stock  tobacco.  However, 
post-1984  loan-stock  tobacco  sold  on  a 
deferred  sale  basis  was  not  included  in 
this  calculation. 

Cost  data  is  gathered  on  a  per-acre 
basis.  To  convert  data  to  a  per-pound 
basis  as  required  by  the  Act,  USDA 
proposed  to  use  a  trend  yield.  Six 
commentors  favored  trend  yields  for 
such  purpose. 

Two  commentors  requested  that  the 
1987  crop  price  support  level  be  the 
same  as  was  established  for  the  1986 
crop.  However,  in  accordance  with  the 
statutory  formula  set  forth  at  sections 
106(d]  and  (f)  of  the  1949  Act  the  price 
support  level  must  be  reduced. 

Marketing  Quotas 

Section  317(a)(1)  of  the  1938  Act  (7 
U.S.C.  1314c(a)(l))  provides,  in  part,  that 
the  national  marketing  quota  for  a 
marketing  year  for  flue-cured  tobacco  is 
the  quantity  of  such  tobacco  that  is  not 
more  than  103  percent  nor  less  than  97 
percent  of  the  total  of:  (1)  The  amount  of 
flue-cured  tobacco  that  domestic 
manufacturers  of  cigarettes  estimate 
they  intend  to  purchase  on  U.S.  auction 
markets  or  from  producers,  (2)  the 
average  quantity  exported  annually 
from  the  U.S.  during  the  three  marketing 


years  immeaiaiely  preceding  the 
marketing  year  for  which  the 
determination  is  being  made,  and  (3)  the 
quantity,  if  any,  necessary  to  adjust  loan 
stocks  to  the  reserve  stock  level.  Section 
317(a)(1)(C)  further  provides  that  with 
respect  to  the  1986  through  1989 
marketing  years,  any  reduction  in  the 
national  marketing  quota  being 
determined  shall  not  exceed  six  percent 
of  the  previous  year's  national 
marketing  quota.  The  "reserve  stock 
level"  is  defined  in  section  301(b)(14)(C) 
of  the  1938  Act  as  the  greater  of  100 
million  poimds  or  15  percent  of  the 
national  marketing  quota  for  flue-cured 
tobacco  for  the  marketing  year 
immediately  preceding  the  marketing 
year  for  which  the  level  is  being 
determined. 

Section  320A  of  the  138  Act  provides 
that  all  domestic  manufactiu^rs  of 
cigarettes  with  more  than  1  percent  of 
U.S.  cigarette  production  and  sales  shall 
submit  to  the  Secretary  a  statement  of 
purchase  intentions  for  the  1987  crop  of 
flue-cured  by  December  1, 1988.  Six  such 
manufactiirers  were  required  to  submit 
such  a  statement  for  the  1987  crop  and 
the  total  of  their  intended  purchases  for 
the  1987  crop  was  355.0  million  pounds. 

Flue-cured  tobacco  exports,  as 
recorded  by  the  Bureau  of  Census,  were 
480.5  million  pounds  for  the  1984-65 
marketing  year  (July-)une)  and  435.0 
million  pounds  for  the  1985-86  year. 
World  Agricultural  Outlook  Board 
USDA,  estimates  that  Census-recorded 
exports  will  total  403.0  million  pounds 
for  the  1986-87  marketing  year,  making 
the  projected  3-year  average  439.5 
million  pounds. 

However,  domestic  cigarette 
manufacturers  export  a  certain  amount 
of  processed  tobacco  (blends)  declared 
as  uiunanufactured  tobacco  exports,  but 
which  are  included  in  the  domestic 
manufacturers  purchase  intentions. 
Also,  some  leaf  exporters  may  declare 
as  flue-cured  tobacco  certain  blends 
containing  foreign-grown  tobaccos. 
Because  of  these  conditions,  the 
Secretary  adjusted  flue-cured  exports  to 
more  accurately  reflect  actual  exports. 
Accordingly,  the  revised  export  totals 
are:  1984,  405.0  million  pounds;  1985, 
376.1  million  pounds;  and  1986,  368.0 
million  pounds.  The  3-year  average  is 
383.0  million  pounds.  'This  is  virtually 
the  same  as  given  in  the  proposed 
notice. 

In  accordance  with  section  301(b)(14) 
(C)  of  the  1938  Act,  the  reserve  stock 
level  is  the  greater  of  100  million  pounds 
or  15  percent  of  the  1986  marketing 
quota  for  flue-cured  tobacco.  The 
national  marketing  quota  for  the  1986 
crop  year  was  728.5  million  pounds  (51 
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FR  28850).  Accordingly,  the  reserve 
stock  level  for  use  in  detennining  the 
1987  marketing  quota  for  flue-cured 
tobacco  is  109  million  pounds. 

As  of  December  12,  Flur-Cured 
Tobacco  Stabilization  Corporation  had 
in  its  inventory  159.9  million  pounds 
(excluding  pre-1985  stocks  committed  to 
be  purchased  by  manufacturers  and 
covered  by  deferred  sales].  Accordingly, 
the  adjustment  to  maintain  loan  stocks 
at  the  reserve  supply  level  is  a  decrease 
of  50.9  million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1987-88  marketing 
year  is  678.1  million  pounds.  Section  317 
of  the  1938  Act  further  provides  that  the 
Secretary  may  increase  the  total  by  3 
percent.  To  ensure  adequate  production, 
the  Secretary  exercised  this 
discretionary  authority  in  determining 
the  quota.  Accordingly,  the  national 
marketing  quota  for  the  marketing  year 
beginning  July  1, 1987  for  flue-cured 
tabacco  is  707  million  pounds. 

Section  317(a)  of  the  1938  Act  (7 
U.S.C.  1314c(a))  provides  that,  beginning 
in  1983  and  at  5  year  intervals 
thereafter,  the  farm  acreage  allotment 
and  preliminary  farm  yield  for  each  farm 
shall  be  adjusted  to  reflect  increases  or 
decreases  in  the  past  5  years'  moving 
county  average  yield  per  acre  and  the  in 
national  average  yield  goal  shall  be 
adjusted  to  the  past  5  years'  moving 
national  yield.  Accordingly,  it  has  been 
determined  that  the  national  average 
yield  goal  of  1989  pounds  per  acre  for 
the  1966-87  marketing  years  will  be  the 
national  average  yield  goal  for  the  1987- 
88  marketing  year. 

in  accordance  with  section  317(a)(3] 
of  the  1938  Act  (7  U.S.C.  1314c{aK3)),  the 
national  acreage  allotment  for  the  1987 
crop  of  flue-cnred  tobacco  is  determined 
to  be  355,455.00  acres,  which  is  the 
result  of  dividing  the  national  marketing 
quota  by  the  national  average  yield  goal. 

In  accordance  with  section  317(e]  of 
the  1983  Act  (7  US.C.  1314c(e)),  the 
Secretary  is  authorized  to  establish  a 
national  reserve  from  the  national 
acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1987  crop  of  flue-tobacco  of  900 
acres  is  adequate  for  these  purposes. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect, 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 


level  which  is  determined  in  accordance 
with  a  formula  prescribed  in  section  106 
of  the  1949  Act  With  respect  to  the  1987 
crop  of  flue-cured  tobacco,  the  level  of 
support  is  determined  in  accordance 
with  sections  106(d)  and  (f)  of  the  1949 
Act. 

Section  106(f)(4)  of  the  1949  Act 
provides  that  the  level  of  support  for  the 
1987  crop  of  flue-cured  tobacco  shall  be: 

(1)  The  level  in  cents  per  pound  at  which 
the  1986  crop  of  flue-cured  tobacco  was 
supported,  plus  or  minus,  respectively, 

(2)  an  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of  the 
total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved  in 
relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by 
which: 

(I)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  maketing  year  for  which 
the  determination  is  being  made, 
exluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than 

(II)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
determination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period;  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in  which 
the  detemrination  is  made. 

For  the  purpose  of  calculating  the 
market-price  component  of  the  support 
level,  the  1949  Act  provides  that  the 
average  market  price  be  reduced  25 
cents  per  pound  for  the  1985  marketing 
year  and  30  cents  per  pound  for  prior 
marketing  years. 

The  difference  between  the  two  5-year 
averages  (between  (A)  (I)  and  (A)  (II))  is 
1.4  cents  per  pound,  the  same  as  was 
estimated  in  the  proposed  notice.  The 
difference  in  the  cost  index  from 
January  1  to  December  31, 1986  is  3.6 
cents  p>er  pound  the  same  as  appeared 
in  the  proposed  notice.  Applying  these 
components  to  the  price  support  formula 
(1.4  cents  per  pound,  two- thirds  weight; 
—3.6  cents  per  pound,  one-third  weight) 


give  a  decrease  in  price  support  of  0.3 
cents  per  pound.  Accordingly,  the  1987 
crop  of  flue-cured  tobacco  will  be 
supported  at  143.5  cents  per  pound. 

Determinations  1967-88  Nfarketing  Year 

Accordingly,  the  following 
determinations  have  been  made  for  flue- 
cured  tobacco  for  the  marketing  year 
beginning  July  1, 1987: 

(a)  Domestic  manufacturers' 
intentions.  Manufacturers'  intentions  for 
the  1967  year  totaled  355  million  pounds. 

(b)  3-year  average  exports.  The  3-year 
average  exports  are  383.0  million 
pounds,  based  on  experts  of  405.0 
million  pounds,  376.1  million  pounds  and 
368.0  million  pounds  for  the  1984, 1985. 
and  1986  crop  years,  respectively. 

(c)  Reserve  stock  level.  The  reserve 
stock  level  is  109  million  pounds,  based 
on  15  percent  of  19868  national 
marketing  quota  of  728.5  miUion  pounds. 

(d)  Adjustment  for  the  reserve  stock 
level.  The  adjustment  for  the  reserve 
stock  level  is  —50.9  million  pounds, 
based  on  a  reserve  stock  level  of  109 
million  pounds  and  anticipated  loan 
holdings  of  159.9  million  pounds. 

(e)  National  marketing  quota.  The 
national  marketing  quota  is  707  million 
pounds  based  on  the  total  of  the  three 
components  which  comprise  the  quota 
plus  a  three  percent  upward 
discretionary  adjustment  in  those  three 
components. 

(f)  National  average  yield  goal.  The 
national  average  yield  goal  is 
determined  to  be  1,989  pounds.  This  goal 
is  based  on  the  5-year  national  average 
yield  for  the  1977-81  marketing  years. 

(g)  National  acreage  allotment.  The 
national  acreage  allotment  of  an 
acreage-poundage  basis  is  determined  to 
be  355.455.00  acres.  This  allotment  is 
determined  by  dividing  the  national 
marketing  quota  of  707  million  pounds 
by  the  national  average  yield  goal  of 
1,989  pounds. 

(h)  National  reserve.  The  national 
reserve  for  making  corrections  and 
adjusting  inequities  in  old  farm  acreage 
allotments  and  for  establishing 
allotments  for  new  farms  has  been 
determined  to  be  900  acres. 

(i)  National  acreage  factor  The 
national  acreage  factor  is  determined  to 
be  0.97. 

(j)  National  yield  factor.  The  national 
yield  factor  is  determined  and 
announced  to  be  .8951. 

(k)  Types  of  tobacco.  It  has  been 
determined  that  types  11. 12. 13,  and  14 
shall  constitute  one  kind  of  tobacco  for 
the  1986-87, 1987-8a  and  1988-89 
marketing  years.  It  has  been  determined 
also  that  no  substantial  difference  exists 
ill  the  usage  or  market  outlets  for  any 
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one  or  more  of  the  types  of  flue-cured 
tobacco. 

(1)  Price  support  level.  The  level  of 
support  is  143.5  cents  per  pound  based 
on  a  1986  support  level  of  143.8  cents  per 
pound  and  a  downward  adjustment  of 
0.3  cents  per  pound.  The  0.3  cents 
downward  adjustment  is  based  on  1.4 
cents  per  pound  increase  in  the  market 
price  component  (%  weight]  and  3.6 
cents  per  pound  decrease  in  the  cost 
component  (Vs  weight). 

Authority:  Sees.  301,  313,  317,  375,  52  Sfaf. 
38,  as  amended.  47,  as  amended,  79  Stat.  66, 
as  amended,  52  Stat.  66,  as  amended  (7  U.S.C. 
1301. 1313, 1314c,  1375):  Sees.  106,  401.  74  Stat. 
6.  as  amended,  63  Stat.  1054,  as  amended  (7 
U.S.C.  1445, 1421). 

Signed  at  Washington,  DC.  on  April  8, 1987. 

Milton  ).  Heriz, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service  and  Executive  Vice 
President.  Commodity  Credit  Corporation. 

[FR  Doc.  87-8820  Filed  4-17-87;  8:45  amj 

BIUJNG  COOC  3410-05-11 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  87-015] 

Rangeland  Grasshopper  Cooperative 
Management  Program  Final 
Environmental  Impact  Statement, 
Decision 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  Based  on  the  environmental 
analysis  documented  in  the  Final 
Environmental  Impact  Statement  (FEIS), 
we  have  decided  to  implement  the 
Integrated  Pest  Management  (IPM) 
alternative  as  identified  in  the  FEIS.  The 
IPM  alternative  provides  for  the 
management  of  grasshoppers  and 
Mormon  crickets  and  is  environmentally 
preferable  to  the  other  alternatives 
identified  in  the  FEIS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Bare.  Staff  Officer.  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  APHIS, 
USDA.  Room  663,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
301-436-8295. 
SUPPLEMENTARY  INFORMATION:  On 

November  7, 1986,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
40470)  announcing  the  availability  of, 
and  requesting  comments  on,  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  Rangeland  Grasshopper 
Cooperative  Management  Pix»gram.  The 
official  comment  period  ended 
December  22, 1986.  However,  we 


considered  and  responded  to  all 
comments  on  the  DEIS  that  we  received 
by  January  16, 1987.  The  FEIS  discusses 
the  environmental  impacts  of  several 
management  alternatives  and  the 
rationale  for  the  preferred  alternative. 
Integrated  Pest  Management  (IPM), 
which  includes  the  use  of  Nosema 
locustae,  a  biological  control.  A  notice 
was  published  in  the  Federal  Register  on 
March  20. 1987  (52  FR  89938)  announcing 
the  availability  of  the  Final 
Environmental  Impact  Statement.  iTie 
FEIS  was  filed  with  the  U.S. 
Environmental  Protection  Agency  on 
March  11, 1987. 

Based  on  the  environmental  analysis 
documented  in  the  FEIS,  we  have 
decided  to  adopt  the  IMP  alternative  as 
identified  in  the  FEIS.  In  implementing 
the  IPM  alternative  for  the  grasshopper 
and  Mormon  cricket  management 
program,  we  will  incorporate  mitigation 
measures  to  minimize  environmental 
impacts  of  the  techniques  utilized.  The 
biological  agents  and  chemical 
insecticides  approved  for  use  in  the 
grasshopper  and  Mormon  cricket 
management  program  are  registered  for 
this  purpose  pursuant  to  the  Federal 
insecticide  Fungicide  and  Rodenticide 
Act,  and  will  be  applied  according  to 
label  directions.  Any  unique  site-specific 
concerns  will  be  identified  and 
addressed  in  the  site-specific 
snvironmental  analyses  conducted  in 
accordance  with  the  FEIS. 

The  Organic  Act  of  September  21, 
1944  (7  U.S.C.  147a).  the  Act  of  April  6, 
1937,  as  amended  (7  U.S.C.  148-148e),  7 
U.S.C.  450,  and  the  Food  Security  Act  of 
1985,  section  1773  (7  U.S.C.  148f), 
authorize  APHIS  to  cooperate  with  State 
Buthorities  to  control  infestations  of 
grasshoppers  and  Mormon  crickets. 

Done  in  Washington,  DC,  this  15th  day  of 
April  1987. 

Richard  R.  Backus, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  87-8822  Filed  4-17-87;  8:45  am] 
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Food  and  Nutrition  Service 

Child  Nutrition  Programs  Income 
Eliglbiilty  Guidelines 

AQENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  This  Notice  annouces  the 
Department's  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibility  for  free  and 
reduced  price  meals  or  free  milk  for  the 


period  from  July  1, 1987-June  30, 1988. 
These  guidelines  are  used  by  schools, 
institutions,  and  centers  participating  in 
the  National  School  Lunch  and  School 
Breakfast  Programs,  Special  Milk 
Program  for  Children,  Child  Care  Food 
Program  and  by  commodity  schools.  The 
annual  adjustments  are  made  pursuant 
to  section  9  of  the  National  School 
Lunch  Act.  The  guidelines  are  intended 
to  direct  benefits  to  those  children  most 
in  need  and  are  revised  annually  to 
account  for  increases  in  the  Consumer 
Price  Index. 

EFFBCTWe  DATE:  July  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lou  Pasture,  Branch  Chief,  Policy 
and  Program  Development  Branch,  Child 
Nutrition  Division,  FNS,  USDA. 
Alexandria,  Virginia  22302,  (703)  756- 
3620, 

SUPPt^MENTARY  INFORMATION:  This 

Notice  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  This  Notice  will  not 
have  an  annual  effect  on  the  economy  of 
$100  milUon  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
program  participants,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  This  action  will  not  have 
significant  adverse  effects  on 
competifion,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  foreign  markets. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553,  No.  10.555,  No.  10.556 
and  No,  10.558  and  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V,  48  FR  29112,  June  24, 1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  OMB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S,C.  3507). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

Background 

Pursuant  to  sections  9  and  17  of  the 
National  School  Lunch  Act  (42  U.S.C. 
1758  and  42  U.S.C.  1766),  and  sections  3 
and  4  of  the  Child  Nutrition  Act  of  1966 
(42  U.S.C.  1772  and  1773(e)),  the 
Department  annually  issues  the  Income 
Eligibility  Guidelines  for  free  and 
reduced  price  meals  in  the  National 
School  Lunch  Program  (7  CFR  Part  210). 
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School  Breakfast  Program  [7  CFR  Part 
220).  Child  Care  Food  Program  (7  CFR 
Part  226).  commodity  schools  (7  CFR 
Part  210),  and  the  guidelines  for  free 
milk  in  the  Special  Milk  Program  (7  CFR 
Part  215).  These  eligibility  guidelines  are 
based  on  the  Federal  income  poverty 
guidelines  and  are  stated  by  household 
size. 

The  Department  requires  schools  and 
institutions  which  charge  for  meals 
separately  from  other  fees  to  serve  free 
meals  to  all  children  from  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  from  any 
household  with  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
participating  in  the  Special  Milk 
Program  may,  at  local  option,  serve  free 
milk  to  all  children  from  any  household 
with  income  at  or  below  130  percent  of 
the  poverty  guidelines. 


Definition  of  Income 

"Income."  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deducations  such  as  income  taxes, 
social  security  taxes,  insurance 
premiums,  charitable  contributions  and 
bonds.  It  includes  the  following:  (1) 
Monetary  compensation  for  services, 
including  wages,  salary,  commissions  or 
fees;  (2)  net  income  from  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  social  seciuity;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts, 
(6)  net  rental  income;  (7)  public 
assistance  or  welfare  payments;  (8) 
unemployment  compensation;  (9) 
government  civilian  employee  or 
military  retirement  or  pensions  or 
veterans  payments;  (10)  private 
pensions  or  annuities;  (11)  alimony  or 
child  support  payments;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawal  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  which 


would  be  available  to  pay  the  price  of  a 
child's  meal. 

"Income",  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
programs  which  are  excluded  from 
consideration  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
due  to  prohibitions  in  the  National 
School  Lunch  Act  and  the  child 
Nutrition  Act  of  1966. 

Hie  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibihty  Guidelines  to  be  effective 
from  July  1. 1987  through  June  30, 1988. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the 
Federal  income  poverty  guidelines  by 
1.30  and  1.85.  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 
annual  income  by  52  and  12. 
respectively,  and  by  rounding  upward  to 
the  next  whole  dollar. 
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97-35.  95  Stat.  521-535. 

Dated:  April  14, 1987. 
S.  Anna  Kondratai, 
Acting  Administrator. 
[FR  Doc.  87-8821  Filed  4-17-87;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-508-604] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Industrial 
Phosphoric  Acid  From  Israel 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  industrial  phosphoric  acid  (IPA) 
from  Israel  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  also  preliminarily  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  imports  of  IPA  from 
Israel.  We  have  notified  the  U.S. 
International  Trade  Administration 
(ITC)  of  our  determinations,  and  we 
have  directed  the  U.S.  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
IPA  from  Israel  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  for  entry  in  an 
amount  equal  to  the  estimated  dumping 
margin  as  described  in  the  "Suspension 
of  Liquidation"  section  of  this  notice.  If 
this  investigation  proceeds  normally,  we 
will  make  a  final  determination  by  June 
29. 1987. 

EFFECTIVE  DATE:  April  20, 1987. 
FOR  FURTHER  INFORMATION:  Contact 

David  Levine,  Ross  Cotjanle,  or  Gary 
Taverman,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-1673, 
377-3534  or  377-0161. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  IPA 
from  Israel  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673b)  (the  Act).  The  estimated 
weighted-average  margin  is  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  We  also  preliminarily 


determine  that  critical  drciunstances  do 
not  exist  with  respect  to  imports  of  IPA 
from  Israel. 

Case  History 

On  November  5, 1986,  we  received  a 
petition  filed  in  proper  form  by  PMC 
Corporation  and  the  Monsanto 
Company,  on  behalf  of  the  U.S.  industry 
producing  EPA.  In  compliance  with  the 
filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36], 
the  petition  alleged  that  imports  of  IPA 
from  Israel  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  petition 
also  alleged  that  critical  circumstances 
exist  witjh  regard  to  imports  of  IPA  from 
Israel. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
initiated  such  an  investigation  on 
November  25, 1986  (51  FR  43651, 
December  3, 1986),  and  notified  the  ITC 
of  our  action.  On  December  22, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
IPA  from  Israel  are  materially  injuring  a 
U.S.  industry  (52  FR  612.  January  7, 
1987). 

On  January  9, 1987,  we  presented  an 
antidumping  duty  questionnaire  to 
Negev  Phosphates  Ltd.  (NPL)  and 
requested  a  response  in  30  days.  NPL 
accoimted  for  virtually  all  exports  from 
Israel  to  the  United  States  of  IPA  during 
the  period  of  investigation  (June  1, 1986, 
through  November  30, 1986).  On 
February  5, 1987,  respondent  requested 
an  extension  of  the  due  date  for  the 
questionnaire  response.  We  granted  the 
respondent  an  extension,  and  on 
February  27, 1987,  we  received  a 
response  to  the  quesionnaire.  On  March 
13, 1987,  the  Department  requested 
supplemental  information.  A 
supplemental  response  was  received 
from  the  respondent  on  March  30. 1987. 
On  April  1, 1987,  the  Department 
requested  further  clarification  of  certain 
information  previously  submitted  by  the 
respondent,  and  a  second  supplemental 
response  was  received  from  the 
respondent  on  April  6, 1987, 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  IPA  provided  for  in  item 
416.30  of  the  Tariff  SceduJes  of  the 
United  States  [TSVS). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  IPA 
from  Israel  in  the  United  States  were 


made  at  less  than  fair  value,  we 
compared  the  U.S.  price  to  the  foreign 
market  value  for  the  company  under 
investigation  using  data  provided  in  the 
response. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  United 
States  price  since  the  merchandise  was 
purchased  by  an  unrelated  U.S. 
customer  directly  from  the  foreign 
manufacturer  prior  to  importation.  We 
calculated  purchase  price  based  on  the 
unpacked.  C&F  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate,  for 
foreign  inland  freight,  terminal  expenses 
and  ocean  freight. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act.  we  based  foreign 
market  value  for  EPA  on  sales  in  the 
home  market.  We  made  deductions, 
where  appropriate,  for  inland  freight, 
terminal  expenses,  certain  additional 
freight-related  charges,  packing,  and 
quantity  rebates.  We  made  a 
circumstance  of  sale  adjournment  for 
differences  in  credit  expenses  incurred 
in  both  markets,  in  accordance  with 
S  353.15(a)  of  our  regulations. 

We  disallowed  the  following 
adjustments  claimed  by  NPL  NPL 
claimed  a  level  of  trade  adjustment  to 
compensate  for  differences  in  levels  of 
frade  existing  between  the  U.S.  market 
and  the  home  market  for  sales  of  IPA. 
Pursuant  to  S  353.19  of  our  regulations, 
we  have  disallowed  this  deduction 
because  NPL  has  not  established  that 
NPL  experienced  actual  differences  in 
selling  costs  associated  with  sales  at 
different  levels  of  trade  in  the  U.S.  and 
the  home  markets. 

NPL  also  claimed  an  adjustment  for 
bad  debt  expenses.  We  disallowed  this 
adjustment  because  we  consider  bad 
debt  expenses  to  be  indirect  selling 
expenses  since,  under  generally 
accepted  accounting  principles,  bad 
debt  is  recovered  over  time  by  future 
price  increases. 

NPL  claimed  an  offset  in  the  home 
market  for  an  expense  which  it  claimed 
was  "tantamount  to  a  commission"  on 
each  U.S.  sale.  This  expense  appears 
from  the  response  to  be  a  price  discount, 
and  the  sales  value  reported  by  NPL  is 
net  this  expense.  We,  therefore, 
disallowed  this  adjustment. 

We  disallowed  NPL's  request  for  an 
adjustment  for  exchange  rate  risk 
insurance  (EIS)  receipts  related  to  its 
U.S.  sales.  Participation  in  the  EIS  is  an 
overall  management  technique  to 
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safeguard  against  currency  fluctuations. 
As  such,  indemnity  payments  resulting 
from  the  program  do  not  qualify  as 
directly-related  expenses  under  i  353.15 
of  our  regulations. 

Finally.  NPL  requested  an  adjustment 
for  differences  in  the  costs  of  quality 
control  tests  performed  on  shipments  in 
the  two  markets.  We  have  disallowed 
this  adjustment  because  it  does  not 
appear  from  the  response  that  the 
di^erent  tests  were  conditions  of  the 
sales.  As  such,  these  tests  are  not 
directly  related  to  specific  sales  of  IPA, 
as  required  by  section  353.15  of  our 
regulations. 

We  will  seek  additional  information 
on  each  of  the  disallowed  adjustments 
prior  to  our  Rnal  determination. 

Currency  Conversion 

As  Federal  Reserve  certified  exchange 
rates  were  not  available,  we  made 
currency  conversions  from  new  Israeli 
shekels  to  U.S.  dollars  in  accordance 
with  section  353.56(a)  of  our  regulations, 
using  the  International  Monetary  Fund 
(IMF)  International  Financial  Statistics. 

Critical  Circumstances 

Petitioner  alleged  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  IPA  from  Israel.  Under 
section  733(e)(1)  of  the  Act.  critical 
circumstances  exist  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  should  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value, 
and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  or  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

In  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time,  we  normally  consider  the 
following  factors:  (1)  The  volume  tmd 
value  of  the  imports;  (2)  seasonal  trends; 
and  (3)  the  share  of  domestic 
consumption  accounted  for  by  the 
imports.  Based  on  our  analysis  of  import 
statistics,  we  find  that  there  is  no 
reasonable  basis  to  believe  or  suspect 
that  imports  of  IPA  from  Israel  have 
been  massive  over  a  relatively  short 
period.  Accordingly,  we  do  not  have  to 
consider  whether  section  733(e)(1)(A)  of 
the  Act  applies  to  this  case.  Therefore, 
we  preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 


to  imports  of  IPA  from  Israel.  We  have 
notified  the  ITC  of  this  determination. 

Vwification 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  the  standard 
verification  procedures,  including 
examination  of  relevant  sales  and 
financial  records  of  the  company  under 
investigation. 

Suspension  of  liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  IPA  from  Israel  that  are 
entered  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  IPA  from  Israel  exceeds 
the  U.S.  price  as  shown  in  the  table 
below.  TTie  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
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ITC  Notification 

In  accordemce  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  the  date  of 
this  determination  or  45  days  after  the 
final  determination. 

Public  Comment 

In  accordance  with  S  353.47  of  the 
Commerce  Regulations  (19  CFR  353.47), 
if  requested,  we  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.in. 


on  )une  3, 1987,  at  the  U.S.  Department 
of  Commerce,  Room  1412, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  10  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number,  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  May  27, 
1987.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.48,  not  less  than  30 
days  before  the  final  determination,  or, 
if  a  hearing  is  held,  within  seven  days 
after  the  hearing  transcript  is  available, 
at  the  above  address  in  at  least  ten 
copies. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C.  1873b(f)). 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 


^ April  14, 1987. 


(PR  Doc.  87-8811  Filed  4-17-87;  8:45  am] 
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National  Bureau  of  Standards 

[Docket  No.  70222-7022] 

Three  Proposed  Federal  Information 
Processing  Standards  (PIPS); 
Revisions  to  FIRS  4,  58,  and  59 

agency:  National  Bureau  of  Standards. 
Commerce. 

ACTION:  Notice  of  three  proposed 
revisions  to  FIPS  4.  Calendar  Date;  FIPS 
58,  Representations  of  Local  Time  of  the 
Day  for  Information  Interchange;  and 
FEPiS  59.  Representations  of  Universal 
Time.  Local  Time  Differentials,  and 
United  States  Time  Zone  References  for 
Information  Interchange. 

summary:  These  revisions  will  adopt 
voluntary  industry  specifications 
developed  by  X3.  an  accredited 
committee  of  the  American  National 
Standards  Institute  (ANSI).  The  FIPS 
announcements  for  each  of  these 
standards  have  been  revised  to  make 
them  consistent  with  other  recent  FIPS 
for  Data  Elements  and  Representations 
and  to  indicate  that  new  volimtary 
standards  are  being  adopted. 
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Prior  to  submission  of  these  proposed 
standards  to  the  Secretary  of  Commerce 
for  review  and  approval,  it  is  essential 
to  assure  that  consideration  is  given  to 
the  needs  and  views  of  manufacturers, 
the  public,  and  State  and  local 
governments.  The  purpose  of  this  notice 
is  to  solicit  such  views. 

These  three  revised  Federal 
Information  Processing  Standards  (FIPS) 
contain  two  sections:  (1)  An 
announcement  section,  which  provide* 
information  concerning  the  applicability, 
implementation,  and  maintenance  of 
each  standard,  are  provided  in  their 
entirety  in  this  notice;  and  (2]  a 
specirications  portion  which  deals  with 
the  technical  requirements  of  the 
standards.  Interested  parties  may  obtain 
copies  of  the  technical  speciHcations 
from  the  American  National  Standards 
Institute,  1430  Broadway,  New  York, 
New  York  10018.  (212)  642-4900. 
DATE:  Comments  must  be  submitted  on 
or  before  July  2a  1987, 
ADDRESS:  Written  comments  on  the 
proposed  revisions  to  FIPS  PUBS  4,  58, 
and  59  should  be  submitted  to  the 
Director,  Institute  for  Computer  Sciences 
and  Technology,  ATTN:  Proposed 
Revisions  to  FIPS  4,  58,  and  59,  National 
Bureau  of  Standards,  Technology 
Building,  Room  B-154,  Gaithersburg,  MD 
20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Shirley  Radack,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899,  telephone  (301)  975-2833. 

Ernest  Ambler, 

Director. 
Dated:  April  13, 1987. 

Federal  Information  Processing 
Standards  Publication  4-1, 1B87  Month 
Day 

Announcing  the  Standard  for 
Representation  for  Calendar  Date  and 
Ordinal  Date  for  Information 
Interchange 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  in  accordance  with  section 
111(f)(2)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1940,  as 
amended.  Pub.  L  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR 12315, 


dated  May  11, 1973).  and  Part  6  of  Tide 
15  Code  of  Fedwal  Regulations. 

1.  Name  of  Standard.  Representation 
for  Calendar  Date  and  Ordinal  Date  for 
Information  Interchange. 

2.  Category  of  Standard.  Federal 
General  Data  Standard,  Representations 
and  Codes. 

3.  Explanation.  This  standard 
provides  a  means  of  representing 
calendar  date  and  ordinal  date  to 
facilitate  interchange  of  data  among 
information  systems. 

4.  Approving  Authority.  The  Secretary 
of  Commerce. 

6.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards,  Institute  for  Computer 
Sciences  and  Technology. 

a.  Cross  Index,  a.  FIPS  PUBS  58-1, 
Representations  of  Local  Time  of  Day 
for  Information  Interchange. 

b.  FIPS  PUB  59-1.  Representations  of 
Universal  Time,  Local  Time 
Differentials,  and  United  States  Zone 
References  for  Information  Interchange. 

c.  American  National  Standard  ANSI 
X3.30-1985,  Representation  for  Calendar 
Date  and  Ordinal  Date  for  Information 
Interchange. 

d.  American  National  Standard  ANSI 
X3.43-1986,  Representations  of  Local 
Time  of  Day  for  Information 
Interchange. 

e.  American  National  Standard  ANSI 
X3.51-ig86,  Representations  of 
Universal  Time,  Local  Time 
Differentials,  and  United  States  Time 
Zone  References  for  Information 
Interchange. 

f.  International  Standard  ISO  3307- 
1975,  Information  Interchange — 
Represenations  of  Time  of  the  Day. 

g.  International  Standard  ISO  4031- 
1978,  Information  Interchange — 
Representation  of  Local  Time 
Differentials. 

7.  Objectives.  The  objectives  of  this 
standard  are  to  improve  the  utilization 
of  data  resources  of  the  Federal 
Government  and  avoid  unnecessary 
duplications  and  incompatibilities  in  the 
collection,  processing  and  dissemination 
of  data. 

8.  Applicability.  This  Federal  Data 
Element  and  Representation  Standard  is 
made  available  for  data  interchange 
among  executive  department  and 
independents  agencies,  and  for  Federal 
data  interchange  with  the  non-Federal 
sector  including  industry.  State,  local 
and  other  governments,  and  the  public 
at  large. 

9.  Implementation  Schedule.  This 
standard  becomes  effective  six  months 
after  approval.  Use  by  Federal  agencies 
is  encouraged  when  such  use 
contributes  to  operational  benefits, 
efficiency,  or  economy. 


10.  Specifications.  This  standard 
adopts  American  National  Standard 
ANSI  X3.3(>-19e5,  Representation  for 
Calendar  Date  and  Ordinal  Date  for 
Information  Interchange.  The  latter  was 
approved  on  July  30, 1985  as  a  revision 
of  ANSI  X3.30-1971.  and  is  published  by 
the  American  National  Standards 
Institute,  1430  Broadway,  New  York,  NY 
10018. 

11.  Where  to  Obtain  Copies.  Copies  of 
this  publication  and  the  adopted 
specifications  are  available  for  sale  by 
the  National  Technical  Information 
Service,  Springfield.  VA  22161.  (Sale  of 
the  specifications  is  by  arrangement 
with  the  American  National  Standards 
Institute.)  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  Publication  4-1  (FIPS  PUB  4- 
1]  and  title.  When  mocrofiche  is  desired, 
this  should  be  specified. 

Federal  Information  Processing 
Standards  Publication  58-1, 1967  Month 
Day 

Announcing  the  Standard  for 
Representations  of  Local  Time  of  Day 
for  Information  Interchange 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  in  accordance  with  section 
111(f)(2)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Pub.  L  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR  12315, 
dated  May  11. 1973).  and  Part  6  of  Title 
15  Cede  of  Federal  Regulations. 

1.  Name  of  Standard.  Representations 
of  Local  Time  of  Day  for  Information 
Interchange. 

2.  Category  of  Standard.  Federal 
General  Data  Standard,  Representations 
and  Codes. 

3.  Explanation.  This  standard 
provides  uniform  time  representations 
based  upon  both  the  12-  and  24-hour 
timekeeping  systems.  It  provides  a 
means  for  representing  local  time  of  the 
day  in  digital  form  for  the  purpose  of 
interchanging  information  among  data 
systems.  It  specifies  the  time  elements 
and  their  sequencing,  the  use  of 
separators  between  time  elements  and 
the  representation  of  the  meridiem 
designator. 

4.  Approving  Authority.  The  Secretary 
of  Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards,  Institute  for  Computer 
Sciences  and  Technology. 

6.  Cross  Index,  a.  FIPS  PUB  4-1, 
Representation  for  Calendar  Date  and 
Ordinal  Date  for  Information 
Interchange. 
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b.  FIPS  PUB  59-1,  Representations  of 
Universal  Time.  Local  Time 
Differentials,  and  United  States  Time 
Zone  References  for  Information 
Interchange. 

c.  American  National  Standard  ANSI 
X3.30-1985,  Representation  for  Calendar 
Date  and  Ordinal  Date  for  Information 
Interchange. 

d.  American  National  Standard  ANSI 
X3-1986.  Representations  of  Local  Time 
of  Day  for  Information  Interchange. 

e.  American  National  Standard  ANSI 
X3.51-1986,  Representations  of 
Universal  Time,  Local  Time 
Differentials,  and  United  States  Zone 
References  for  Information  Interchange. 

f.  International  Standard  ISO  3307- 
1975,  Information  Interchange — 
Representations  of  Time  of  the  Day. 

g.  International  Standard  ISO  4031- 
1978,  Information  Interchange — 
Representation  of  Local  Time 
Differentials. 

7.  Objectives,  The  objectives  of  this 
standard  are  to  improve  the  utilization 
of  data  resources  of  the  Federal 
Government  and  avoid  uimecessary 
duplication  and  incompatibilities  in  the 
collection,  processing  and  dissemination 
ofdata. 

8.  Applicability.  This  Federal  Data 
Element  and  Representation  Standard  is 
made  available  for  data  interchange 
among  executive  departments  and 
independent  agencies,  and  for  Federal 
data  interchange  with  the  non-Federal 
sector  including  industry,  State,  local 
and  other  governments,  and  the  public 
at  large. 

9.  Implementation  Schedule.  This 
standard  becomes  effective  six  months 
after  approval.  Use  by  Federal  agencies 
is  encouraged  when  such  use 
contributed  to  operational  beneHts, 
efficiency,  or  economy. 

10.  Specifications.  This  standard 
adopts  American  National  Standard 
ANSI  X3.43-1986.  Representations  of 
Local  Time  of  Day  for  Information 
Interchange.  The  latter  was  approved  on 
June  23, 1986  as  a  revision  of  ANSI 
X3.43-1977,  and  is  published  by  the 
American  National  Standards  Institute. 
1430  Broadway.  New  York,  NY  10018, 

11.  Where  to  Obtain  Copies.  Copies  of 
this  publication  and  the  adopted 
specifications  are  available  for  sale  by 
the  National  Technical  Information 
Service,  Springfield.  VA  22161.  (Sale  of 
the  specifications  is  by  arrangement 
with  the  American  National  Standards 
Institute.]  When  ordering,  refer  to 
Federal  Infonnation  Processing 
Standards  Publication  58-1  [FIPS  PUB 
5&-1)  and  tide.  When  microfiche  is 
desired,  this  should  be  specified. 


Federal  Information  Processing 
Standards  Publication  59-1, 1987  Mouth 
Day 

Announcing  the  Standard  for 
Representations  of  Universal  Time, 
Local  Time  Differentials,  and  United 
States  Time  Zone  References  for 
Information  Interchange 

Federal  Information  Processing 
Standards  Publications  (FTPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  in  accordance  with  section 
111(f)(2)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended.  Pub.  L  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR  12315. 
dated  May  11, 1973),  and  Part  6  of  Tide 
15  Code  of  Federal  Regulations. 

1.  Name  of  Standard.  Representations 
of  Universal  Time,  Local  Time 
Differentials,  and  United  States  Time 
Zone  References  for  Information 
Interchange. 

2.  Category  of  Standard.  Federal 
General  Data  Standard.  Representations 
and  Codes. 

3.  Explanation.  "Hiis  standard 
provides  uniform  means  for  representing 
universal  time,  local  time  differentials, 
and  United  States  time  zone  references 
to  facilitate  data  interchange  among 
information  systems.  It  also  relates  local 
time  expressions  to  universal  time  or  a 
particular  time  zone. 

4.  Approving  Authority.  The  Secretary 
of  Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce.  National  Bureau  of 
Standards,  Institute  for  Computer 
Sciences  and  Technology. 

6.  Cross  Index,  a.  FIPS  PUB  4-1. 
Representation  for  Calendar  Date  and 
Ordinal  Date  for  Infonnation 
Interchange. 

b.  FIPS  PUB  58-1,  Representation  for 
Local  Time  of  Day  for  Information 
Interchange. 

c.  American  National  Standard  ANSI 
X3.30-1985,  Representations  for 
Calendar  Date  and  Ordinal  Date  for 
Information  Interchange. 

d.  American  National  Standard  ANSI 
X3.43-1986,  Representations  of  Local 
Times  of  Day  for  Information 
Interchange. 

e.  American  National  Standard  ANSI 
X3.51-1986,  Representations  of 
Universal  Time,  Local  Time 
Differentials,  and  United  States  Time 
Zone  References  for  Information 
Interchange. 

f.  International  Standard  ISO  3307- 
1975,  Information  Interchange — 
Representations  of  Time  of  the  Day. 

g.  International  Standard  ISO  4031- 
1978,  Information  Interchange — 
Representation  of  Local  Time 
Differentials. 


7.  Objectives.  The  objectives  of  this 
standard  are  to  improve  the  utilization 
of  data  resources  of  the  Federal 
Government  and  avoid  unnecessary 
duplication  and  incompatibilities  in  the 
collection,  processing  and  dissemination 
ofdata. 

8.  Applicability.  The  Federal  Data 
Element  and  Representation  Standard  is 
made  available  for  data  interchange 
among  executive  departments  and 
independent  agencies,  and  for  Federal 
data  interchange  with  the  non-Federal 
sector  including  industry,  State,  local 
and  other  governments,  and  the  pubUc 
at  large. 

9.  Implementation  Schedule.  This 
standard  becomes  effective  six  months 
after  approval.  Use  by  Federal  agencies 
is  encouraged  when  such  use 
contributes  to  operational  benefits, 
efficiency,  or  economy. 

10.  Specifications.  This  standard 
adopt  American  National  Standard 
ANSI  X3.51-1988,  Representations  of 
Universal  Time,  Local  Time 
Differentials,  and  United  States  Time 
Zone  References  for  Infonnation 
Interchange.  The  Utter  was  approved  on 
June  23, 1986  as  a  revision  of  ANSI 
X3.51-1975.  and  is  published  by  the 
American  National  Standards  Institute. 
1430  Broadway.  New  York.  NY  10018. 

11.  Where  to  Obtain  Copies.  Copies  of 
this  publication  and  the  adopted 
specifications  are  availabale  for  sale  by 
the  National  Technical  Information 
Service,  Springfield.  VA  22181.  (Sale  of 
the  specifications  is  by  anangement 
with  the  American  National  Standards 
Institute.)  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  Publication  59-1  (FIPS  PUB 
59-1)  and  title.  When  microfiche  is 
desired,  this  should  be  specified. 

[FR  Doc.  87-8812  Filed  4-17-87;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Gult  of  Mexico  Fishefy  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Council's 
Scientific  and  Statistical  Committees 
will  convene  a  joint  public  meeting,  to 
review  the  Amendment  to  the 
Secretarial  Red  Drum  FMP.  the  Shrimp 
Amendment,  the  Mackerel  Stock 
Assessment,  and  data  on  Bluefish  and 
Flounder,  the  Swordfish  FMP,  and  the 
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Spiny  Lobster  Limited  Entry  Proposal; 
will  convene  at  8  a.m..  and  recess  at  5 
p.m.,  on  April  21, 1987,  will  reconvene  at 
8:30  a.m.,  and  recess  at  5  p.m.,  on  April 
22, 1987,  and  reconvene  at  8:30  a.m.,  and 
adjourn  at  12  noon  on  April  23, 1987.  The 
meeting  will  be  held  at  the  Ramada  Inn, 
5303  West  Kennedy  Boulevard,  Tampa. 
FL.  For  further  information,  contact 
Wayne  E.  Swingle.  5401  West  Kennedy 
Boulevard.  Tampa.  FL;  telephone:  (813) 
228-2815. 

Dated:  April  14. 1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doa  87-8788  Filed  4-17-87;  8:45  am] 

BlUilM  COOC  S5 10-22-11 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  %vill  convene  public 
meetings  with  a  closed  session  at  the  Le 
Pavilion  Hotel,  803  Poydras,  New 
Orleans,  LA; 

Council— On  April  30. 1987,  from  8:30 
a.m.  to  5  p.m.,  will  review  the  Red  Drum 
Amendment  to  the  Secretarial  Red  Drum 
Fishery  Management  Plan  (FMP);  review 
the  draft  shrimp  amendment;  take  action 
on  Advisory  Panel  selection;  and 
conduct  a  closed  session  to  discuss 
personnel  matters. 

Committees — On  April  29  at  8  a.m., 
the  Red  Drum  Management  Committee 
will  convene;  followed  by  the 
Administrative  Policy  Conraiittee  from  1 
p.m.  to  2  p.m.;  the  Advisory  Panel 
Selection  Committee  from  2  p.m.  to  4 
p.m.;  the  Personnel  Committee  from  2 
p.m.  to  4  p.m.  in  the  Council's  suite,  with 
a  closed  session  not  open  to  the  public, 
to  discuss  personnel  matters,  and  the 
Shrimp  Management  Committee  from  4 
p.m.  to  5  p.m.  For  further  information 
contact  Wayne  E.  Swingle.  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  West  Kennedy  Boulevard.  Suite 
881,  Tampa.  FL;  telephone:  (813)  228- 
2815. 

Dated:  April  14. 1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  87-8789  Filed  4-17-87;  8:45  am] 

WLLING  CODE  3S10-2a-« 


Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils;  Public 
Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  and  South 
Atlantic  Fishery  Management  Councils 
will  convene  jointly  and  will  also 
convene  jointly  with  their  Intercouncil 
Mackerel  Management  Committee  at  the 
Le  Pavilion  Hotel,  803  Poydras.  New 
Orleans,  LA: 

Joint  Council — Councils  will  convene 
April  28. 1987.  at  8:30  a.m.  to  5  p.m..  to 
review  actions  on  the  Mackerel  Fishery 
Management  Plan  (FMP)  and  Spiny 
Lobster  Limited  Entry  Plan. 

Joint  Committee — Councils  will 
convene  April  27  with  their  Intercouncil 
Mackerel  Management  Committee  to 
review  actions  on  the  Mackerel 
Management  FMP.  For  further 
information  contact  Wayne  E.  Swingle, 
Gulf  of  Mexico  Fishery  Management 
Council.  Lincoln  Center.  5401  West 
Kennedy  Boulevard,  Suite  881,  Tampa, 
FL  33609;  telephone:  (813)  228-2815. 

Dated:  April  14. 1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[PR  Doc.  87-8790  Filed  4-17-87;  8:45am] 

BtLUNO  COOC  )S10-22-ll 


North  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
The  North  Pacific  Fishery 
Management  Council's  Policy  and 
Planning  Committee  will  convene  in 
Anchorage.  AK.  at  10  a.m.,  April  22-23, 
1987.  at  the  Federal  Building.  701  C 
Street.  Room  C114.  to  discuss  the 
Council's  amendment  cycle  for  fishery 
management  plans;  the  Council's 
Statement  of  Organization.  Practices, 
and  Procedures,  and  to  discuss  how  to 
better  handle  halibut  proposals.  The 
Committee  may  also  discuss  the  need  to 
revise  the  Council's  joint  ventiu-e  permit 
review  policy. 

For  further  information  contact  Clarence 
Pautzke,  North  Pacific  Fishery  Management 
Council.  P.O.  Box  103138.  Anchorage.  AK 
B9510;  telephone:  (907)  274-4563. 

Dated:  April  14, 1987. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
\¥R  Doc-  87-8791  Filed  4-17-87;  8:45  am] 

BILUNO  COOC  1S10-22-M 


Permits;  Foreign  fishing 

This  document  publishes  for  pubhc 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  exclusive  economic  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act.  16  U.S.C.  1801  et  seq.) 
Said  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/M12).  National  Marine  Fisheries 
Service.  Department  of  Commerce. 
Washington.  DC.  20235 
or.  send  comments  to  the  Fishery 
Management  Council(s]  which  review 
the  application(8),  as  specified  below: 
Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council.  5  Broadway  (Route  1). 
Saugus.  MA  01906,  617/231-0422 
John  C.  Bryson,  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council. 
Federal  Building  Room  2115.  320  South 
New  Street.  Dover.  DE  19901.  302/674- 
2331 
Robert  K.  Mahood.  Executive  Director, 
South  Atlantic  Fishery  Management 
Council.  Southpark  Building.  Suite  306. 
1  Southpark  Circle.  Charleston.  SC 
29407,  803/571-4366 
Omar  Munoz-Roure.  Executive  Director, 
Caribbean  Fishery  Management 
Council.  Banco  De  Ponce  Building, 
Suite  1108,  Hato  Rey.  PR  00918,  809/ 
753-4926 
Wayne  E.  Swingle.  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881, 
5401  West  Kennedy  Blvd.,  Tampa.  FL 
33609,  813/228-2815 
Joseph  C.  Greenley.  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Building.  Suite  420.  2000  S.W. 
First  Avenue.  Portland.  OR  97201.  503/ 
221-6352 
Jim  H.  Branson,  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510,  907/274-4563 
Kitty  M.  Simonds.  Executive  Director, 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  Street.  Room 
1405.  Honolulu.  HI  96813.  808/523- 
1368 

For  ftirther  information  contact  John  D. 
Kelly  or  Shirley  Whitted  (Fees,  Permits, 
and  Regulations  Division.  202-673-5319). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
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Department  of  State  effective  November 
29, 1983.  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
Tishing  in  1987  have  been  received  from 
the  Governments  shown  below. 

Dated:  April  14, 1987. 
Richaid  B.  Roe, 

Director,  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


Activity 
code 

FshlnQ  operMow 

1 

Catching,  pfOC««3ing  and  olhw  lupport 

2 

Processing  ind  other  support  onty 

3 

Other  support  only 

VasaeKs)  m  luppon  o(  U  S  vessels  (Joint  Vsrv 

lure) 

•• 

Cargo  transport  vessels  »ith  lish  *ndk^  aquip- 

mant  on  board  wM  recarve  an  acttvity  code  2 

to  enable  Ihem  to  pertorm  both  scoudng  as 

welas  support  activities. 

Code  fishery 


ABS— Atlantic  BiWishas  end 
Shartts. 

BSA— Bering  Sea  and  Aleu- 
tian Islands  Grourxlfish 

GOA— GuM  01  Alaska 

NWA— Northimest  Atlantic 
Ocean. 

SNA— Snails  (Benng  Sea) 

woe— Pacrtic  Groundfish 
(Washmglorv  Oregon  and 
Caktoma). 

PSS— f>acific  BMtishes  and 
Sharks. 


Regional  hsrtery 
managemem  couriols 


New  England,  Mk)  Atlantic 
South  Atlantic,  GuM  ol 
Mexico.  Canbtieen. 

North  Pacific. 

North  Pacific. 

I4ew  England.  IM-AHantic 

North  Padlie. 
Pacific. 


Western  Pacific 


Joint  Venture 

The  Government  of  Denmark  on 
behalf  of  the  Faroe  Islands  has 
submitted  permit  applications  for  two 
trawlers,  the  Radhamar  and  the  F/V 
Olaf  I  Gardastovu,  for  the  Northwest 
Atlantic  Ocean  Fishery  (NWA).  The 
species  and  amounts  requested  for  joint 
venture  and  'directed  fishing  are  listed 
on  the  following  chart: 


SPECIES 
[In  Metric  Tons] 


Northwest  Atlantic  Ocean  Fisheries 


lllex 

Loligo 

Mackerel 

Herring 

Red  hake 

Silver 
hake 

American  partner 

3,000 

1,500 

3,000 

3.000 

2,000 
(•1,000) 

10,000 
(•5,000) 

Mayflower  Inf  1 
Gloucester,  MA 

[FR  Doc  87-8792  Filed  4-17-87;  8:45  am] 

BILUNG  CODE  3S10-22-M 


COMMISSION  ON  EDUCATION  OF  THE 
DEAF 

Public  Meetings 

agency:  Commission  on  Education  of 

the  Deaf. 

ACTION:  Notice  of  Public  Meetings. 

SUMMARY:  Pursuant  to  Pub.  L  92-463, 
notice  is  hereby  given  of  forthcoming 
public  meetings  of  the  Commission  on 
Education  of  the  Deaf.  They  will  be  held 
in  Clarkston,  Georgia  on  May  21; 
Minneapolis,  Minnesota  on  May  28; 
Seattle,  Washington  on  June  6;  and 
Santa  Fe.  New  Mexico  on  July  1.  The 
purpose  of  the  meetings  is  to  receive 
public  input  about  the  ciurent  and  future 
status  and  needs  of  education  of  persons 


who  are  deaf.  These  meetings  will  be 
open  to  the  public. 

DATES:  May  21  in  Clarkston,  Georgia; 
May  28  in  Minneapolis.  Minnesota;  June 
6  in  Seattle,  Washington;  and  July  1  in 
Santa  Fe,  New  Mexico.  Meetings  will  be 
held  from  9.00  a.m.  until  5:00  p.m. 

ADDRESSES:  Clarkston  meeting:  Building 
H,  Room  101,  DeKalb  College,  555  North 
Indian  Creek  Drive,  Clarkston,  Georgia. 

Minneapolis  meeting:  Courtyards  5 
and  6,  Sheraton  Park  Place  Hotel,  5555 
Wayzata  Boulevard,  Minneapolis. 
Minnesota. 

Seattle  meeting:  Victoria  Room,  Sea 
Tac  Hilton  Hotel,  17620  Pacific  Highway 
South,  Seattle,  Washington. 

Santa  Fe  meeting:  Ballroom,  Eldorado 
Hotel,  309  West  San  Francisco  Street. 
Santa  Fe.  New  Mexico. 

For  Scheduling:  To  schedule  a  time  to 
make  statements  at  the  meetings,  call: 


for  the  Clarkston  meeting,  Holly 
Lumpkin,  (404)  299-4110,  8.00  a.m.-4:30 
p.m..  E.S.T.  no  later  than  May  18;  for  the 
Minneapolis  meeting,  Mary  Alice  Gregg, 
(612)  221-1337,  7:30  a.m.  to  4:00  p.m., 
C.S.T.  no  later  than  May  25;  for  the 
Seattle  meeting,  Nancy  Hatfield,  (206) 
323-5770,  9:00  a.m.-5:00  p.m.  M.S.T.  no 
later  than  June  3;  and  for  the  Santa  Fe 
meeting,  Henrietta  Quintana,  (505)  827- 
6721,  8:00  a.m.-4:30  p.m.  M.S.T.  no  later 
than  June  26.  All  numbers  are  TDD/ 
Voice.  These  are  not  toll  free  numbers. 

FOR  FURTHER  INFORMATION  CONTACT. 

Monica  Hawkins.  Commission  on 
Education  on  the  Deaf.  GSA  Regional 
Office  Building,  Room  6646,  7th  and  D 
Streets,  SW,  Washington,  DC  20407. 
(202)  453-4353  (TDD)  or  (202)  453-4684 
(Voice). 

SUPPl^MENTARY  INFORMATION:  The 

Commission  will  hold  four  public 
meetings  to  receive  statements  from 
interested  persons  and  organizations 
concerning  educational  needs  of  persons 
who  are  deaf.  The  four  meetings  will  be 
held,  first,  in  Clarkston.  Georgia  on  May 
21;  second,  in  Minneapolis,  Minnesota 
on  May  28;  third,  in  Seattle,  Washington 
on  June  6;  and  fourth,  in  Santa  Fe,  New 
Mexico  on  July  1. 

The  meetings  are  open  to  the  public. 
The  invitation  for  participation  is 
extended  to  all  interested  persons, 
including  deaf  students  and  adults; 
representatives  of  professional 
associations  working  with  people  who 
are  deaf;  parents;  teachers;  private/ 
public  school  and  program 
administrators;  and  representatives  of 
educational  agencies  of  Federal,  State, 
and  local  governments. 

These  meetings  are  also  open  to 
persons  who  wish  to  respond  to  the 
Notice  of  Inquiry  published  in  the 
Federal  Register  on  April  2, 1987  (52  FR 
10722). 

Oral  statements  should  be  limited  to 
approximately  ten  minutes  with  an 
additional  5  minutes  for  discussion.  The 
Commission  reserves  the  right  to  impose 
further  time  limitations  on  all  statements 
and  further  restrictions  to  avoid 
duplication  of  statements. 

Persons  scheduled  to  make  statements 
at  the  meetings  are  to  bring  twenty 
copies  of  a  written  text  or  summary  of 
their  statements  to  the  meeting. 

Records  will  be  kept  of  the  meetings 
and  will  be  available  for  public 
inspection  at  the  office  of  the 
Commission  on  Education  of  the  Deaf, 
GSA  Regional  Office  Building,  Room 
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6646,  7th  and  D  Sireeis.  sw., 

Washington,  DC 

Pat  lohaosoo. 

Staff  Director,  Commission  on  Education  of 

the  Deaf 

April  15, 1987 

[FR  Doc  87^8834  Filed  4-17-67;  6:45  amj 

BUXING  COOe  S820-8O-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1987;  Proposed 
Additions 

AGENCY:  Committee  for  purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  Addition  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1987  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before  May  19, 1987. 

ADDRESS:  Committee  for  Purchase  firom 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

C.W.  Fletcher,  (703)  557-1145. 

SUPPt^MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions: 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1987, 
November  3, 1986  (51  FR  39945). 

Commodities: 

Arming  Wire— 1350-00-889-8165 
Slacks.  Utihty,  Woman's— 8410-01-074- 
6193,  8410-01-074-6194,  8410-01-074- 
6195,  8410-01-074-6196.  8410-01-074- 
6197,  8410-01-074-6198,  8410-01-074- 
6199,  8410-01-074-7868.  8410-01-074- 
7869.  8410-01-074-7870,  8410-01-074- 
7871.  8410-01-074-7872,  8410-01-074- 


7873,  8410-01-074-7874.  8410-01-074- 
7003,  8410-01-074-7004 
CW.  Fletcher, 

Executive  Director. 

[FR  Doa  87-8794  Filed  4-17-87;  8:45  am] 

WLLHraCOOE  aaiO-S3-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
LHX  Requirements;  Cancellation  of 
Meeting 

ACTION:  Cancellation  of  meeting. 
summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
LHX  Requirements  for  April  25. 1987  as 
published  in  the  Federal  Register  (Vol. 
62,  No.  67.  Page  11310  Wednesday, 
April  8. 1987.  FR  Doc  87-7728.)  has  been 
cancelled.  In  all  other  respects  the 
original  notice  remains  unchanged. 
Patricia  H.  Meant, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  15. 1987. 
[FR  Doc.  87-8815  Filed  4-17-87;  8:45  am] 

SILUNO  CODC  3S10-01-M 


Defense  Science  Board  Tasic  Force  on 
Computer  Applications  to  Training  and 
Wargamlng 

action:  Change  in  location  of  advisory 
committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Computer 
Apphcations  to  Training  and 
Wargaming  scheduled  for  April  23-24, 
1987  as  published  in  the  Federal  Register 
(Vol.  52,  No.  59,  Page  9912.  Friday. 
March  27. 1987.  FR  Doc  87-6709)  will  be 
held  at  the  Institute  for  Defense 
Analyses.  Alexandria,  Virginia.  In  all 
other  respects  the  original  notice 
remains  unchanged. 

April  15. 1987. 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  87-8816  Filed  4-17-87;  8:45  am] 

BILLMO  COOC  M10-01-M 


Defense  Science  Board  Task  Force  on 
Multi-National  Cooperation  for  Follow- 
on  Forces  Attack  Requirements 

action:  Change  in  date  of  advisory 
committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Multi- 
National  Cooperation  for  Follow-on 


Forces  Attack  Kequirements  scheduled 
for  April  28-30, 1987  as  published  in  the 
Federal  Register  (Vol.  52,  No.  28,  Page 
4376-4377.  Wednesday,  February  11. 
1987.  FR  Doc.  87-2628)  will  be  held  on 
June  4-5. 1987.  In  all  other  respects  the 
original  notice  remains  unchanged. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  15, 1987. 
[FR  Doc.  87-6817  Filed  4-17-87;  8:45  am] 

BMXMO  CODE  M10-01-M 


Department  of  the  Army 

Military  Traffic  Management 
Command;  Directorate  of  Personal 
Property;  International  Program  Rate 
Solicitation 

agency:  Military  Traffic  Management 
Command  (MTMC).  Department  of  the 
Army,  DOD. 

action:  Notice  of  Rate  Sohcitation  100- 
E.,  Volume  55  ITCBL 

summary:  The  next  six-month  cycle  for 
the  worldwide  movement  of  household 
goods  and  unaccompainied  baggage  will 
be  effective  1  October  1987.  There  are 
no  significant  changes  for  Volume  55. 
The  initial  filing  date  is  20  May  1987. 
The  solicitation  package  for  the  October 
rate  cycle  will  be  distributed  in  April 
1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Scott  or  Mrs.  Naomi  King, 

HQ,  Military  Traffic  Management 

Command,  Attn:  MT-PPC.  (Room  408). 

Falls  Church,  Virginia  22041-5050,  (202) 

756-2385. 

RotMTt  F.  Waldman, 

Deputy  Director.  Directorate  of  Personal 
Property. 

[FR  Doc  87-8832  Filed  4-17-87;  8:4S  am] 

BILUNO  COOE  3710-Oa-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  087-290-000] 

El  Paso  Production  Co.;  AppHcatfon 

April  14, 1987. 

Take  notice  that  on  February  6, 1987, 
El  Paso  Production  Company 
(Production  Company)  of  2919  Allen 
Parkway,  Suite  900,  Houston.  Texas 
77010,  filed  with  the  Commission  an 
Application  for  Certificate  of  Public 
Convenience  and  Necessity  to  continue 
sales  of  gas  as  a  successor-in-interest  to 
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El  Paso  Natural  Gas  Company  (El  Paso) 
in  certain  leases  and  wells  located  in 
Arizona,  New  Mexico,  Colorado. 
Oklahoma  and  Texas  previously  held  by 
El  Paso.  Production  Company  states  that 
the  properties  for  which  the  certificate  is 
requested  are  those  properties  the  gas 
from  which  El  Paso  produced  into  its 
system  on  an  "NGPA  price"  basis,  as 
opposed  to  a  cost-of-service  basis,  and 
which  are  subject  to  the  Commission's 
sale  for  resale  Regulations  Under  the 
Natural  Gas  Act.  Production  Company 
further  states  that  it  has  executed  a 
contract  with  El  Paso  providing  that  as 
successor-in-interest  Production 
Company  will  continue  the  sale  of  the 
gas  to  El  Paso  under  the  same 
conditions  and  at  the  same  price  as 
obtained  while  El  Paso  owned  the 
properties,  in  accordance  with  orders, 
rules,  and  regulations  of  the 
Commission. 

By  conveyance  dated  July  16, 1986, 
and  effective  ]uly  1, 1986,  El  Paso 
transferred  to  Production  Company  all 
of  its  interest  in  leases  and  wells,  the 
production  from  which  had  previously 
been  priced  by  El  Paso  on  a  "NGPA 
basis."  That  is,  the  production  was 
■  priced  into  El  Paso's  system  as  a  first 
sale  by  El  Paso's  production  division  to 
its  transmission  division  at  prices 
established  solely  by  reference  to  Title  I 
and  other  provisions  of  the  Natural  Gas 
Pohcy  Act  of  1978  (NGPA).  El  Paso  did 
not  transfer  to  Production  Company,  by 
such  conveyance,  any  wells  or  leases 
the  production  from  which  continues  to 
be  priced  into  its  system  on  a  cost-of- 
service  basis  pursuant  to  Commission's 
Regulation  Under  the  Natural  Gas  Act 
(NGA). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  April  27, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  Hie  a 
petition  to  intervene  In  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 

to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  87-8762  Filed  4-17-87;  8:45  am] 

BlUJNa  COOC  >717-«t-M 

[Docket  No*.  CW7-387-000  and  CM7-41S- 
000] 

Ladd  Petroleum  Corp.;  Applications  for 
Umited-Terni  Abandonment  and 
Blanket  Umlted-Term  Certificate  WItti 
Pregranted  Abandonment 

April  9. 1987. 

Take  notice  that  on  Meirch  27, 1987,  as 
supplemented  on  April  7, 1987,  Ladd 
Petroleum  Corporation  (Ladd)  of  370 
Seventeenth  Street,  Denver,  Colorado 
60202,  filed  applications  pursuant  to 
section  7  of  the  Natural  Gas  Act,  15 
U.S.C.  S  717f  (1982)  (NGA),  and  Part  157 
of  the  Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
18  CFR  Part  157.  for  (1)  authorization  in 
Docket  No.  CI87-387-000  to  abandon  for 
a  one-year  limited-term  sales  of  gas  to 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern)  that 
are  in  excess  of  Northern's  ratable  take 
requirements  from  six  wells  in  the 
Gomez  Field,  Pecos  County,  Texas,  and 
(2)  a  blanket  one-year  limited-term 
certiHcate  of  public  convenience  and 
necessity  with  pregranted  abandonment 
in  Docket  No.  CI87-415-000  authorizing 
sales  for  resale  in  interstate  commerce 
of  such  gas  to  third  parties.  Ladd  also 


requests  waiver  of  certain  portions  oi 
Parts  154  and  271  of  the  Commission's 
Regulations,  and  requests  expedited 
approval  of  the  applications  pursuant  to 
the  procedures  of  §  2.77  of  the 
Commission's  Regulations,  18  CFR  2.77. 

In  support  of  its  applications  Ladd 
states  that  the  subject  sales  to  Northern 
are  made  under  a  contract  dated 
December  1, 1970,  on  file  as  Ladd's 
FERC  Gas  Rate  Schedule  No.  78, 
certificated  in  Docket  No.  C176-743,  and 
under  a  contract  dated  May  1, 1972, 
covered  under  Ladd's  small  producer 
exemption  in  Docket  No.  CS71-646. 
Ladd  states  Northern's  takes  of  gas 
under  the  subject  contracts  have  been 
substantially  reduced  without  payment 
On  March  16, 1987.  Ladd  and  Northern 
have  executed  agreements,  to  be 
effective  the  date  of  Commission 
authorization,  amending  the  December 
1. 1970.  and  May  1, 1972.  contracts,  to 
provide  for  the  release  of  certain 
quantities  of  gas  which  are  in  excess  of 
Northern's  ratable  take  requirements  for 
a  primary  term  of  twelve  months  and 
month-to-month  thereafter,  subject  to 
termination  by  either  party  upon  thirty 
days  prior  written  notice,  and  to  provide 
for  the  release  and  discharge  of 
Northern  from  any  minimum  take 
requirement  or  take-or-pay  liabihty, 
claim  or  demand  for  all  past  periods  and 
continuing  throughout  the  remaining 
terms  of  the  agreements.  The  wells  per 
contract  their  spud  dates,  NGPA 
category  and  their  approximate  daily 
deliverability  are  shown  below. 


Cofilrvct 
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Wei  ntfnc 

Spud 

dM* 
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eat»- 

Md/d 

12/1/70 
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7/22/70 
9/12/71 
7/19/71 
7/20/72 
4/20/73 
l/ie/75 

104 
104 
104 
104 
104 
104 

4.000 

Fl   fSlnr±1nn-naal  Rt»   Klo   1   

Ft  Stockloo-Dni*  R«»   »*>  »                                           

566 

S/1/72 

.SnuOl  nrwnmr  Mn    1                 

5.800 

800 

.Sou*  Cnmta  Nn   9 

South  Goma^  3A  No  1 

103 

x 

11.506 

The  circiunstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  {  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9.  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  applications  which 
are  on  Hie  with  the  Commission  and 
open  to  public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 


Register,  file  with  the  Federal  Energy    ^ 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 
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Unaer  me  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Ladd  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Phunb, 
Secretary. 
[FR  Doc.  87-8763  Filed  4-17-87;  8:45  am] 

BtLLMQ  COOC  STIT-OI-M 

[Docket  No.  CI87-3S7-000] 

Newmont  Oil  Co.;  Re-Notlce  of 
Application  for  Blanket  Limited-Term 
Abandonment  and  Blanket  Umlted- 
Term  Certificate  of  Public 
Convenience  and  Necessity  With 
Pregranted  Abandonment 

April  14. 1987. 

Take  notice  that  on  March  10, 1987, 
Newmont  Oil  Company  (Newmont),  600 
Jefferson,  9th  Floor,  Houston.  Texas 
77002,  filed  an  Application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA).  the  provisions  of  18  CFR  Parts 
154  and  157.  and  18  CFR  2.77(a)(1). 
seeking  blanket  limited-term 
abandonment  authorization  and  a 
blanket  limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  in  interstate 
commerce  of  certain  natural  gas,  with 
pregranted  abandonment,  to  be  effective 
on  April  1, 1987  and  continuing  through 
March  31, 1990,  as  more  fully  described 


in  the  Application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Specifically,  Newmont  requests  that 
the  Commission  authorize  Newmont: 

(1)  To  abandon  for  a  three-year  term 
sales  for  resale  of  gas  subject  to  the 
Conrniission's  NGA  jurisdiction  and 
previously  certificated  by  the 
Commission  as  shown  on  Exhibit  A,  to 
the  extent  that  such  gas  is  released  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  for  resale  to  third 
parties; 

(2)  To  make  sales  for  resale  in 
interstate  commerce  for  a  period  of 
three  years  of  such  abandoned  gas,  with 
pregranted  abandonment  of  any  such 
sale,  without  supply  or  market 
limitations;  and 

(3)  A  waiver  of  Part  154  of  the 
Commission's  Regxilations  concerning 
the  establishment  of  rate  schedules  for 
any  sales  made  under  (2). 

In  support  of  its  application  Newmont 
states  that  it  has  entered  into  an 
Omnibus  Contract  Amendment  and 
Settlement  Agreement  with  Transco 
which  provides  for  market  responsive 
pricing,  buyout  of  prior  years  take-or- 
pay  deficiencies,  a  cap  for  producer 
deliverability,  an  annual  quantity 
commitment  providing  for  flexibility  in 
takes  for  any  given  month,  and 
assignment  or  release  by  Transco  to 


third  party  purchasers  of  gas  not 
purchased  by  Transco. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  {  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  435-A. 
issued  October  9,  and  December  12, 
1985,  respectively,  in  Docket  No.  RM85- 
1-000. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  applications  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Conrniission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Exhibit  "A".— Gas  Contracts  Between  Newmont  Ojl  Company  and  Transcontwental  Gas  Pipeune  Company 


Field 


FERC  rale 

schedule  and 

docket  No. 


Contract 
date 


Transco 
contract  No. 


Vintage 


Deliverability  as  9/15/86 


GWG 


MCFPD 


CSHD 


MCFPD 


Tot* 


MCFPO 


Eugene  Island  Block  126  (Blocks 
119.  120,  125  &  126)  Offshore 
Louisiana- - 


»  0^7150 


» 09-02-81 


61166 


Eugene  Istand  Block  128  (Blocks 
128  &  129)  Offshore  Louisiana ... 


•104 

M04 

106 


33 

89 

597 


33 


597 


•C$7150 


High  Island  1 11.  Offshore  Texas . 


•09-02-81 


61168 


'102 

•104 

106 


282 


•CS7150 


09-01-76 


06511 


*104 
»194 


21 
35 
90 


303 
35 
90 


860 
6165 


860 
6165 
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Exhibit  "A".— Gas  Contracts  Between  Newmont  Oil  Company  and  Transcontinental  Gas  Pipeline 

Company— Continued 


FERC  rate 

scftedule  and 

docket  No. 

Contract 
date 

Transco 
contract  No. 

Vintage 

De«verat)ility  as  9/1 5/86 

Field 

GWG 

CSHD 

Total 

MCFPD 

MCFPD 

MCFPD 

Ship  Shoal  Block  72  (Block  86  N/ 
E  4)  Offshore  Looistana  • 

12,01-453-000 
«CS7150 

«  OS  7150 

»CS7150 
»CS7150 

•CS7150 

'06-15-81 
•09-02-81 

09-23-76 

08-15-78 
•09-02-81 

•09-02-81 

61125 
61173 

06520 

06643 
61160 

61167 

Ship    Shoal    Block    72    Offshore 
Louisiana  Offshore  Louisiana 

South   Petto  Bkx:k   10  Offshore 
Louisiana „ 

South  Petto  Block  10  Blocks  9  & 
Ship  Shoal  68)  0«shore  Louisi- 
ana  

•102 
106 

•102 
•104 

•102 

•102 
«104 
»104 

»104 
106 

1718 
58 

7920 
3084 

293 

194 
191 
156 

938 
2443 

24292 

458 

38 

1858 

1251 
156 
144 

4770 

2176 
96 

9778 
3084 

South  Petto  Block  20  (Block  11) 
Offshore  Louisiana 

1544 

350 
181 
300 

938 
2443 

29062 

West  Cameron  BkxA  110  (Blocks 
110  4  111  S/E  4)  Offshore  Lou- 
isiarw _ 

Total _.... 

'  New  Lease  however  rate  schedule  was  nevertheless  obtained. 

'  Small  producer  certificate  expired  3/31/79. 

»  Rollover  contract  onginal  date  9/8/57;  Transco  Contract  No.  06118. 

•  Replacement  contract  or  recomptetkjn. 

*  1973-1974  biennium  gas. 

•  New  gas  on  old  lease. 

*  Post  1 974  gas. 


[FR  Doc.  87-6764  Filed  4-17-87:  8:45  am) 

BILUNO  CODE  6717-01-M 


[Docket  Nos.  OR87-1-000,  OR87-2-000, 
OR87-3-000,  OR87-4-000,  OR87-5-000, 
OR87-6-000,  OR87-7-000,  and  OR87-8-000 

Oxy  Pipeline,  Inc.;  Petitions  for 
Declaratory  Orders 

April  15. 1987. 

Take  notice  that  on  March  5, 1987. 
Oxy  Pipeline.  Inc.  (OPI)  tendered  for 
niing  petitions  for  declaratory  orders  in 
the  above-referenced  dockets,  which 
request  that  the  Commission  issue 
order(8)  finding  that  it  has  no 


jurisdiction  under  the  Interstate 
Commerce  Act  over  OPI's  various 
pipelines,  or  in  the  alternative,  requests 
that  it  be  exempted  from  the 
requirements  of  sections  6, 19a  and  20  of 
the  Interstate  Commerce  Act,  49  U.S.C. 
6, 19a,  20. 

OPI  has  filed  memoranda  in  support 
of  its  petitions  for  declaratory  orders. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 


Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  6, 1987. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  these  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-8767  Filed  4-17-87:  8:45  am] 

BtLLMQ  CODE  (717-01-M 
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[Docket  No.  CI87-414-000] 

Vintage  Petroleum,  Inc.;  Application 
for  Limited-Term  Abandonment  With 
Pregranted  Abandonment  for  Sales 
Under  Small  Producer  Certificate 

April  14, 1987. 

Take  notice  that  on  March  30, 1987, 
Vintage  Petroleum,  Inc.  (Vintage),  502  S. 
Main  Mall,  Suite  400.  Tulsa,  Oklahoma, 
74103  has  filed  an  application  under 
section  7(b)  of  the  Natural  Gas  Act  and 
S  2.77  of  the  Commission  rules.  Vintage 
requests  that  the  Commission  issue  an 
order  granting  Vintage  (1)  authority,  for 
a  limited  term  of  three  (3)  years,  to 
abandon  sales  to  Northern  Natural  Gas 
Co.  (Northern)  of  certain  gas  which  is 
subject  to  NGA  jurisdiction  from  the 
well  designated  as  J.  W.  Henderson  #1, 
Ozona  Field,  Crockett  County,  Texas, 
and  (2)  blanket  pre-granted 
authorization  for  a  limited  term  of  three 
(3)  years  for  any  future  sales  of  such  gas 
under  its  small  producer  certificate 
issued  in  docket  No.  CS84-61-000. 
Vintage  states  that  it  is  subject  to 
substantially  reduced  takes  without 
payment.  The  deliverability  involved  is 
approximately  700  MCFD  and  the  J.  W, 
Henderson  No.  1  well  produces  NGPA 
section  104  minimum  rate  gas. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  S  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9.  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-8765  Filed  4-17-87;  8:45  am] 

BtLUMQ  COOE  6717-01-11 


[Docket  No.  EF87-505 1-000] 

Western  Area  Power  Administration; 
Application 

April  15, 1987. 

Take  notice  that  on  April  2, 1987,  the 
Under  Secretary  of  the  Department  of 
Energy  tendered  to  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
authority  vested  in  the  Federal  Energy 
Regulatory  Commission  by  Delegation 
Order  No.  0204-108,  a  copy  of  rate  order 
No.  WAPA-28  for  confirmation  and 
approval  on  a  final  basis  for  a  five  year 
period  to  expire  on  the  last  day  of  the 
March  1992  billing  period. 

Pursuant  to  the  authority  delegated  to 
the  Under  Secretary  of  the  Department 
of  Energy  by  Delegation  Order  No.  0204- 
108,  as  amended  on  May  28, 1986,  the 
Under  Secretary  confirmed  and 
approved  on  an  interim  basis,  effective 
beginning  on  the  first  day  of  the  April 
1987  billing  period,  a  New  Rate  Schedule 
RGP-F3  for  Rio  Grande  Project  Power 
marketed  by  the  Western  Area  Power 
Administration  (Western). 

The  new  rate  will  be  in  effect  pending 
the  Commission's  approval  of  it.  or  a 
substitute  rate,  on  a  final  basis,  or  until 
superseded.  The  final  revised  FY  1985 
Power  Repayment  Study  dated  February 
1987,  on  which  the  power  rate  is  based. 
Indicates  that  a  firm  composite  rate  of 
86.92  mills  per  kilowatthour  (kWh)  is 
necessary  for  project  repayment.  The 
new  rate  is  an  increase  of  6.07  mills  per 
kWh  (19  percent)  over  the  existing  rates. 
Average  annual  project  revenues  are 
expected  to  increase  from  $2,388,000  to 
$2,840,000.  The  new  rate  is  necessary  to 
meet  an  increase  in  project  interest 
expense  caused  by  higher  interest  rates 
for  additions  and  replacements  and 
increases  in  operation  and  maintenance 
In  future  years.  The  Administrator  of 
Western  certifies  that  the  rate  is 
consistent  with  applicable  laws  and  that 
It  is  the  lowest  possible  rate  consistent 
with  sound  business  principles. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC.  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  30, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretar/. 

[FR  Doc.  87-8766  Filed  4-17-87;  8:45  am) 

BILUNO  COOC  6717-01-M 

[Docket  No.  ID-2261-000] 

William  W.  Gallaghen  Application 

April  14, 1987. 

Take  notice  that  on  February  6, 1987, 
William  W.  Gallagher  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  position: 


Position 

Name  of 
corporabon 

Ctassiteation 

Chatrmtn  and 

Prosiriem. 
Director 

Gaiagher  Capital 

Corp. 
Pontand  Genaral 

FhtRthcCo. 

Au«)oriz«j  by  law 

to  underwrite. 
Public  uatity. 

1 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rule  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  28, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-8806  Filed  4-17-87;  8:45  am] 

BILUNG  CO0£  6717-01 


[Docket  No.  ID-2260-000] 

James  J.  Johnson;  Application 

April  14, 1987. 

Take  notice  that  on  February  20, 1987, 
James  ].  Johnson  filed  an  application 
pursuant  to  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
position: 


F*srtioo 

Name  of 
corporation 

Classification 

Prevdant  and 
diraclor. 

NSP*»nn...._ 

PubkcutiMy 
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Posrtnn 

corporalion 

Ctssstficsttofi 

Director 

Squara  0.  Co.,.„ 

Supplying 
•tectncal 
eqmpnicnt 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rule  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  28, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-8807  Filed  4-17-87;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  CP87-e5-000] 

Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  inc.;  Technical 
Conference  and  Environmental 
Inspection 

April  10. 1987. 

Take  notice  that  on  April  22  and  23. 
1987,  members  of  the  staff  of  the  Federal 
Energy  Regulatory  Commission  will 
conduct  an  environmental  inspection  of 
the  replacement  pipeline  route  through 
Burlington,  Massachusetts,  as  proposed 
by  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  in  Docket  No. 
CP87-85-000.  In  addition,  the 
Commission's  staff  will  also  conduct  an 
envirorunental  inspection  of  alternate 
pipeline  routes  in  the  towns  of 
Burlington  and  Wilmington, 
Massachusetts. 

The  Commission's  staff  will  also  meet 
with  officials  of  the  town  of  Burlington, 
Massachusetts  to  discuss  the  proposed 
pipeline  replacement  project.  Town 
officials  attending  the  meeting  will 
include:  Mr.  James  D.  Melchionna, 
Selectman;  Mr.  Richard  Gladstone, 
Town  Administrator  Ms.  Colette 
Meunier,  Planning  Administrator;  Mr. 
Syamal  N.  Chaudhuri,  Superintendent  of 
Public  Works;  and  Ms.  Joyce  Frank, 
Counsel  retained  by  the  Board  of 
Selectmen. 

The  technical  conference  will  be  held 
on  April  23, 1987,  at  9:00  a.m.  at  the 
Burlington  Town  Hall,  Selectmen's 


Meeting  Room.  All  parties  to  this 
proceeding  and  interested  members  of 
the  public  are  invited  to  attend; 
however,  mere  attendance  at  the 
conference  will  not  carry  party  status. 
Any  person  wishing  to  become  a  party 
to  this  proceeding  must  file  a  Motion  to 
Intervene  in  accordance  with  Rule 
214(d)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214(d)). 

Further  information  concerning  the 
technical  conference  and  environmental 
inspection  can  be  obtained  from  Mr. 
James  P.  Daniel,  Federal  Energy 
Regulatory  Commission,  Environmental 
Evaluation  Branch,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  (202) 
357-5364. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-8805  Filed  4-17-87;  a-45  am] 

BILLING  CODE  6717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3189-5] 

Chesapeake  Bay  Executive  Council; 
Meeting 

The  Chesapeake  Bay  Executive 
Council  established  in  accordance  with 
the  Chesapeake  Bay  Agreement  of 
December  1983.  will  be  held  from  10:00 
a.m.  to  2:00  p.m.  on  May  7, 1987,  at  the 
Airlie  House,  Warrenton.  Virginia.  This 
notice  is  published  pursuant  to  section 
10(a)(2)  of  Pub.  L  92-463,  "The  Federal 
Advisory  Committee  Act." 

The  agenda  of  the  quarterly  council 
meeting  will  include,  but  is  not  limited 
to: 

10:00-10:10    Opening  Remarks 
10:10-10:30    Implementation  Committee 

Report  to  the  Executive  Council 
10:30-12:30    Discussion  of  the 

questions*  by  the  Council,  Citizens 

Advisory  Committee  panel,  and 

Scientific  and  Technical  Advisory 

Committee  panel 
12:30-1:30    Lunch  Break 
1:30  PM    Executive  Council  reconvenes 

and  gives  comment  and  directions 
2:00  PM    Council  meeting  adjourns 

*  Questions  to  be  discussed  include: 

(1)  How  can  we  ensure  that  research 
critical  to  management  of  the 
Chesapeake  estuarine  system  is 
properiy  identified,  prioritized  and 
funded? 

(2)  How  can  we  improve  our 
monitoring  programs  so  that  they  can 
provide  better  information  for  plaiming, 
implementation  and  regulatory 
programs? 


(3)  How  can  we  integrate  informauun 
on  the  environmental  requirements  of 
living  resources  into  planning, 
implementation  and  regulatory 
programs? 

(4)  How  much  reliance  can  and  should 
we  place  on  models  in  planning, 
implementation  and  regulatory 
programs? 

(5)  How  can  we  improve  the  overall 
planning  process  of  the  Council  and  its 
supporting  committees  and 
subcommittees? 

(6)  Are  there  any  significant 
restoration  and  protection  issues  that 
are  not  being  addressed  by  the 
Executive  Council  and  its  supporting 
committees? 

Written  comments  from  the  public  are 
welcomed  and  should  be  received  at  the 
Chesapeake  Bay  Liaison  Office  no  later 
than  April  29, 1987  for  distinbution  to  the 
members.  Questions  about  the  meeting 
or  written  comments  should  be  directed 
to  Mr.  Harry  Wells,  U.S.  EPA, 
Chesapeake  Bay  Liaison  Office, 
Annapolis  City  Marina,  Suite  109-110, 
Annapolis,  Maryland  21403.  The 
telephone  number  is:  Area  301/266-6873. 

Dated:  April  B.  1987. 
Charles  S.  Spooner, 

Director,  Chesapeake  Bay  Liaison  Office. 
[FR  Doc.  87-8785  Filed  4-17-87;  8:45  am) 
BILLINO  COOC  W60-SO-M 


Science  Advisory  Board 

IFRL-318»-71 

Long-Range  Ecological  Research 
Needs  Subcommittee;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act,  Pub.  L  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Long-Range  Ecological  Research 
Needs  Subcommittee  of  the  Science 
Advisory  Board's  Executive  Committee 
will  be  held  on  May  27  and  28, 1987.  The 
meeting  will  begin  at  9:00  a.m.  on  May 
27,  and  will  be  held  in  the 
Administrator's  Conference  Room  1103 
at  the  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC.  Adjournment  on  May  28  will  taken 
place  no  later  than  12:00  p.m. 

The  main  purpose  of  the  meeting  is  to 
begin  as  assessment  of  EPA's  ecological 
research  needs,  specifically  those 
research  needs  that  address  ecological 
problems  that  may  be  encountered  or 
may  persist  in  the  future.  The 
Subcommittee  will  discuss  the  evolution 
of  EPA's  ecological  research  agenda, 
from  Agency  inception  to  the  present. 
EPA's  Office  of  Research  and 
Development  will  provide  a  briefing 
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baaed  cm  their  activities  as  related  to 
these  JKBURS.  Jlelatad  Activities  that  are 
currently  in  progress  er  in  the  planning 
Stages,  by  oiher  agencies,  nations,  and 
the  private  sector,  will  be  discussed.  In 
addition,  the  Subconimittee  will  begin  to 
identify  the  broad,  long-range,  scientific 
questions  that  research  programs  of 
many  agencies  must  prepare  to  answer. 
The  Subcommittee  welcomes  input  and 
information  pertinent  to  the  evaluation 
of  these  long-range  ecological  research 
activities. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  who 
wishes  to  attend,  present  ii^ormation  to 
the  subcommittee,  or  obtain  information 
concerning  the  meeting,  should  contact 
Ms.  Janis  Kurtz,  Executive  Secretary,  or 
Mrs.  Lutithia  Barbee,  Staff  Secretary, 
(AlOl-F)  Environmental  Effects, 
Transport  and  Fate  Committee,  Science 
Advisory  Board,  U.S.  EPA,  401  M.  Street. 
SW.,  Washington,  DC  20460,  Telephone 
(202)  382-2552  or  FTS  &-382-2552. 
Written  comments  will  be  accepted,  and 
can  be  sent  to  Ms.  Kurtz  at  the  address 
above.  Persons  interested  in  making 
statements  before  the  Subcommittee 
must  contact  Ms.  Kurtz  no  later  than 
May  20, 1987  in  order  to  be  assured  of 
space  on  the  agenda. 

Dated:  April  14, 1987. 
Terry  F.  Yosie, 

Director,  Science  Advisory  Board. 
[FR  Doc.  87-8783  Filed  4-17-87;  8:45  am] 

BILUNQ  COOE  ft5«0-5*-ll 


FEDFOAl  COMMUNICATIONS 

CCMM'S'-»(ON 

Reclassification  of  FM  Stations 

AQEMCV:  Federal  Communications 
Commission. 

actiom:  Notice. 

SUHMAfiY:  The  Commission  has 
reclassified  many  I^  broadcast  stations 
pursuant  te  the  new  classifications  set 
forth  in  EC  Docket  89-90.  In  BC  Docket 
80-90,  existing  class  B  and  C  FM 
stations  were  given  until  March  1, 1987 
to  modify  their  facilities  to  meet  the 
minimum  facilities  required  for  such 
stations  or  else  be  reclassified.  This 
Notice  serves  to  advise  the  public  that 
this  reclassification  has  taken  effect.  An 
Attachment  to  this  Public  Notice  listing 
all  affected  stations  has  been  prepared 
and  is  available  for  inspection  and 
duplication  in  the  Commission's  Public 
Reference  Room  (Room  239]  at  1919  M 
Street,  NW..  Washington,  DC.  Copies  of 
this  List  may  also  be  purchased  from 
ITS,  Inc..  the  official  FCC  copy 
contractor  (202]  857-3800. 


EFFECmn:  EMTE:  Mardh  2. 1887. 
ADBRESS:  Federal  Conmiimications 

Commission,  Was^'-rj+^n,  DC  20554. 

FOR  FURTHeil  WFORMa  : 'ON -CONTACT 
GaryKaiagian,  (202]  832-2099  «r]ohn 
Boursy,  {20Z]  634-^15, 
LairyD.  Eoda, 

Chief,  Audio  Services  Division. 

Reclassifkatian  of  FM  Facilities 
Pursuant  to  BC  Docket  80-90 

In  the  Report  and  Order  in  BC  Docket 
60-90, 04  PCC2d  152  (1983).  the 
Commission  speeded  a  minimum 
transmitting  antenna  height  above 
average  terrain  (HAAT]  of  300  meters 
and  a  minimum  effective  radiated  power 
[ERP]  of  100  kW  for  class  "C"  facilities. 
The  Report  and  Order  also  specified 
that  class  "B"  facilities  have  an  ERP 
which  exceeds  25  kW.  In  order  to 
provide  existing  stations  an  opportunity 
to  meet  these  minimums,  the 
Commission  indicated  that  existing 
Stations  would  have  three  years  from 
the  effective  date  of  (he  Report  and 
Order  (i.e.  March  1, 1984]  to  submit  an 
application  for  appropriate  minimum 
facilities  or  be  reclassified.  Thus,  to 
avoid  reclassification,  an  application 
proposing  minimum  class  "B"or  "C" 
facilities  must  have  been  received  by 
March  1, 1987.  Since,  however,  March  1. 
1987.  fell  on  a  Sunday,  the  Commission 
has  accepted  applications  to  meet  the 
class  "B"  and  "C"  minimums  filed  by  the 
close  of  business  on  March  2, 1987, 
pursuant  to  47  CFR  1.4(1). 

in  a  PobUc  Notice  released  March  24. 
1987,  FCC  87-93,  the  Commission  stated 
that  rt  would  prepare  a  list  of 
reclassified  facilities  as  soon  as  possible 
after  March  2, 1987.  The  Attachment  to 
this  Pubhc  Notice  consists  of  that  Hst  of 
reclassified  facilities.  Also  included  on 
the  list  are  additional  allotments  and 
assignments  which  will  be  subsequently 
reclassified  should  their  applications  to 
meet  the  minimum  class  "B"  or  "C" 
facilities  be  returned  or  dismissed  and/ 
or  existing  construction  permits  expire. 

The  list  is  arranged  by  allotment 
groups  in  order  by  channel  number. 
Under  each  channel  number,  the 
allotment  groups  are  ordered 
alphabetically  by  state  and  city.  Each 
allotment  group  contains  an  allotment 
as  it  was  dassified  prior  to  March  2, 
1987  and  any  hcense,  construction 
permit  or  application  associated  with 
the  allotment  as  of  the  close  of  business 
on  March  2, 1987.  A  group  appears  on 
the  list  if  the  class  of  any  facility 
included  in  the  group  changes. 

The  new  class  of  a  license, 
construction  permit,  or  applicatian  «ras 
determined  frnm  the  Isted  ESP  and 
HAAT  values  and  the  zone  of  the 


tranMuUer  site.  In  most  situations,  the 
new  class  ef  "(he  atlotmertt  itself  was 
determined  from  the  highest  class 
specified  for  the  license,  construction 
permit  or  application  listed  in  that 
allotment  group.  An  Order  amending  the 
PM  Tables  «f  Allotments  (Sections 
73.202  and  73.S05]  pursuant  to  the 
Commisaion's  Report  and  Order  in  BC 
Docket  80-90  will  be  issued  as  soon  as 
possible.  (See  Public  Notice,  FCC  87-93, 
released  March  24, 1987,  which  further 
explains  how  ftie  Commission 
administered  the  reclassification 
process]. 

For  some  groups,  the  allotment 
channel  was  changed  by  a  prior 
Rulemaking  and  this  fact  is  so  indicated. 
Therefore,  some  stations  appear  in  two 
groups  because  they  may  still  be 
operating  on  the  old  channel  and  have 
an  application  pending  or  construction 
permit  for  operation  on  the  new  channel. 

Non-commercial  educational  facilities 
were  also  reclassified  at  the  close  of 
business  on  March  2. 1987,  and  are 
included  on  the  list.  However,  groups  for 
these  facilities  do  not  have  an  allotment 
associated  with  them  unless  they  are 
located  within  the  Mexican  Border  Area. 
The  separation  distance  requirements 
between  non-commercial  educational 
facilities  on  channels  218,  219  and  220, 
non-commercial  facilities  separated  in 
frequency  by  10.6  or  10.8  MHz  (53  or  54 
channels]  or  non-commercial  facihties  in 
the  Mexican  Border  Area  and  allotments 
or  assignments  on  the  non-reserved 
channels  will  be  based  on  these  new 
classifications  and  the  distance 
obtained  from  Table  A.  B,  or  C  of 
S  73.207  of  the  Commission's  Rules.  For 
other  non-commercial  educational 
facilities,  the  xeclaasification  was  for 
administrative  purposes  only. 

The  olass  change  for  any  license, 
construction  permit,  or  apphcation 
indicated  on  the  attached  list  constitutes 
a  modification  of  that  facilities' 
authorization  by  the  Conunission.  Any 
errors  detected  in  this  list  should  be 
brought  to  our  attention  immediately. 
Reclassified  facilities  will  not  be  issued 
a  new  authorization  solely  because  of 
reclassification.  When  a  new 
authorization  is  issued  for  any  reason, 
the  new  class  will  appear. 

The  inclusion  on  this  list  of  any 
apphcation,  construction  permit,  or 
license  is  only  for  the  purpose  of 
determining  the  class  of  the  allotment  or 
assignment,  and  does  not  constitute  a 
determination  cm  fhe  merits  of  any 
matter  conoeming  an  application, 
construction  permit,  license  or  allotment 
that  jnay  be  pending  before  the 
Commission.  These  situations  inclnde. 
but  are  not  limited  to: 
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(1)  Applications  which  have  not  yet 
been  found  sufficient  for  tender  or 
acceptable  for  filing  are  included  on  the 
list.  Inclusion  on  the  list  does  not  mean 
that  the  apphcation  is  either  tenderable 
or  acceptable. 

(2)  Applications  which  have  been 
returned  and  for  which  petitions  for 
reconsideration  are  pending  are 
included  on  the  list.  The  inclusion  on  the 
list  does  not  mean  that  the  petition  for 
reconsideration  has  been  granted; 
rather,  it  means  only  that  the  application 
will  have  the  listed  class ;/  the  petition 
for  reconsideration  is  granted. 

(3)  Applications  which  include  waiver 
requests  not  to  reclassify  the  allotment 
are  included  on  the  list.  The  class  of  the 
allotment  group  has  not  been  changed 
because  of  these  requests.  This  does  not 
mean  that  the  waiver  of  reclassiHcation 
has  been  granted;  rather,  it  means  that 
the  allotment  class  will  remain  the  same 
pending  action  on  the  waiver  request. 

(4)  Construction  permits  which  have 
expired  but  have  applications  for 
reinstatement  pending  are  included  on 
the  list.  The  inclusion  on  the  list  does 
not  mean  that  the  construction  permit 
has  been  reinstated:  rather,  it  means 
only  that  the  construction  permit  will 
have  the  listed  class  ;/the  construction 
permit  is  reinstated. 

(5)  Licenses  for  which  renewals  have 
not  been  granted  are  included  on  the 
list.  The  inclusion  on  the  list  does  not 
mean  that  the  renewal  has  been  granted; 
rather,  it  means  only  that  the  license 
will  have  the  listed  class  i/the  renewal 
is  granted. 

The  Attachment  to  this  Public  Notice 
is  available  for  inspection  in  the 
Commission's  Public  Reference  Room, 
Room  239. 1919  M  St.  NW.,  Washington. 
DC. 

Questions  regarding  this  Public  Notice 
or  the  attached  hst  should  be  directed  to 
Gary  Kalagian  (202)  632-2049  or  John 
Boursy  (202)  634-6315. 

[FR  Doc.  87-«745  Filed  4-17-87;  8:45  am] 

BIUJMO  COOC  •712-Ot-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-754-DR] 

Amendment  to  Notice  of  a  Major- 
Disaster  Declaration;  Pennsylvania 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania 


(FEMA-754-DR).  dated  Novembers. 
1985.  and  related  determinations. 
dated:  April  14, 1987. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Sewall  H£.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3616. 

Notice. — The  notice  of  a  major  disaster  for 
the  Commonwealth  of  Pennsylvania,  dated 
November  9, 1985,  is  hereby  amended  to 
include  the  following  area  among  those  areai 
determined  to  have  been  adversely  affected 
by  the  catastrophe  declared  a  major  disaster 
by  the  {^resident  in  his  declaration  of 
November  9, 1985: 

Clairton  Municipal  Authority  in 
Allegheny  County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
)oe  0.  Winlde, 

Acting  Deputy  Associate  Director,  State  and 
Local  Programs  and  Support,  Federal 
Emergency  Management  Agency. 
[FR  Doc.  87-8758  Filed  4-17-87;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

First  United  Financial  Services,  Inc^  et 
al^  Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  apphcation  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  Mrriting  on  ^e 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efHciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  13, 1987. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  First  United  Financial  Services, 
Inc.,  Arlington  Heights,  Illinois;  to 
engage  de  novo  through  its  subsidiary, 
Arlington  Mortgage  Company,  Arlington 
Heights,  Illinois,  in  makiiig.  acquiring 
and  servicing  loans  or  other  extensions 
of  credit  for  the  company's  account  and 
for  the  account  of  others  pursuant  to 
S  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Dallas  Guaranty  Bancshares,  Inc., 
Dallas,  Texas;  to  engage  de  novo  in 
making,  acquiring  and/ or  servicing 
loans  for  itself  or  for  others  of  the  type 
made  by  a  consumer  finance  company 
or  commercial  finance  company 
pursuant  to  section  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Founders  Bancorp,  Inc.,  Scottsdale, 
Arizona:  to  engage  de  novo  through  its 
subsidiary.  Founders  Bank  Leasing  Co., 
Inc.,  Scottsdale,  Arizona,  in  the  leasing 
of  personal  or  real  property,  with  the 
primary  purpose  of  leasing  automobiles 
pursuant  to  S  225.25(b](5]  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  May  11, 
1987. 

2.  Valley  Capital  Corporation,  Las 
Vegas,  Nevada;  to  engage  de  novo 
through  its  subsidiary.  Valley  Electronic 
Services,  Inc.,  Las  Vegas,  Nevada,  in 
providing  financially  related  data 
processing  and  data  transmission 
services  facilities,  and  data  bases,  or 
access  to  them  pursuant  to  S  225.25(b)(7) 
of  the  Board's  Regulation  Y.  Comments 
on  this  application  must  be  received  by 
May  11, 1987. 


129&- 


.*{;t-r. 


al  RegMer  /  Vol.  52.  No.  75  /  Monday.  April  20,  Tt9t: 


Board  of •Covecnon  af  the  Pederal  Reserve 
System.  April  14, 1987. 

James  McAfee, 

Associate  Secretary  ofiheBoatd. 

fFR  Doc.  87-6737  Filed  4-17-»;  8:4S  aflD(] 

MUUMO  COOe  «£1»-(M-M 


Change  in  Bank  Cootrol  Notices; 
Acquisitfons  of  Shares  oY  Banks  or 
Bank  Holding  Companies 

The  notiBcaDto  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  {12  U.S£L  M17(j,»  and 
S  225.41  of  the  Board's  Regiilatioo  Y  (12 
CFR  225.41)  toac(^ire  a  bank  or  hank 
holding  coinpany.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  m  paragraph  7  of  (he  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inimediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
nnlioes  have  been  aocapted  for 
prooesaing.  iiiey  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors,  interested  persons  may 
express  their  views  in  writing  lo  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  ceceived 
not  later  than  May  5, 1987. 

A.  Federal  Reserve  Bankof  Qavebnd 
(John  J.Wixfed.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Jeremy  C.  McCamic,  Wheeling, 
West  Virginia;  to  acquire  17,37  percent 
of  (he  voting  shetres  nf  American 
Bancorporafion.  Wheeling,  West 
Virginia,  and  thereby  indirectly  acquire 
Quaker  City  National  Bsidi,  <^aaker 
City.  Ohio. 

B.  Federal  Reeerwe  Baa^  af  St  Loais 
(Randall  C.  Simmer.  Vice  President)  411 
Locust  Street  St.  Lonia.  Missouri  68166: 

1.  John  E.  Rednour,  DiiQuoin.  Ulinois; 
to  acquire  up  to  an  additional  9.99 
percent  of  the  voting  shares  of  Pecry 
County  Sancorp,  Inc.,  DuQuoin,  Illinois, 
and  thereby  indirectly  acquire  DuQuoin 
Stsrte  Bank.  DuQuoin,  Illinois. 

Board  of  Covemon  of  fiie  Federal  Resenw 
System.  April  14. 1967. 
lames  McAfee, 

AsBociale  SecTBiory  of  the  Board. 
[FR  Doc.  87-8738  Filed  4-17-87;  8:45  am] 

BUXINQ  OOOE  e21»-*V«i 


Nebraska  Capital  Corp^  et  aU 

'-  creations  otf;  Acqulstflons  t^;  And 
M  >   ^ '   -  :  f  Bank  Holding  Companies 

The  companies  listed  in  ibis  notice 
have  iippked  for  the  Board's  afipFoval 
under-aectian  3  of  tte  Bank  Molding 
Coo^any  Act  (12  U,SjC.  1M2)  and 
§  225.14  of  the  Board's  Regulation  Y  |1Z 


CFR  2S.1*)  to  became  a  bank  holding 
company  or  to  aoqaiK  a  bank  or  bank 
holding  company.  The  factors  tha:t  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  a(c)  of  tiie  Act  (12 
U.S.C.  184a(cU. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
eppficafion  bas  been  ttccepted  Tor 
processing,  it  wfll  also  be  avaflable  for 
Inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  ivriting  to  the 
Reserve  .Bank  or  to  Ihe  offices  of  ^e 
Board  of  Governors.  Any  comment  on 
an  application  that  Bequests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sulTice  in 
ten  of  a  hearing,  identifying  specrfically 
any  questions  of  fact  ^at  are  in  dispute 
and  summarizing  the  evidence  ^rat 
would  be  presented  at  a  bearing. 

Unless  othenvise  noted,  oomments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  11, 
1987. 

A  Federal  Reserve  Rank  af  Kaasas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Jilebraska  Cophal  Corporation, 
Lincoln,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Havelock 
Bank,  Lincoln,  Nebraska.  Comments  on 
this  application  mu^  be  received  by 
May  5, 1987. 

B.  Federal  Reserve  Bank  of  Dallas  [W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Ctmtmunity  Bankers.  Inc. 
Cranbury,  Texas;  to  acquire  80  percent 
of  the  voting  shares  of  Farmers  and 
Merchants  State  Bank,  Burleson,  Texas. 

Board  of  Goueanorsoftbe  Federal  Reserve 
System.  April  14. 1987. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  87-8718  Filed  4-17-87;  8;«S  an^ 


FEDERAL  TRADE  COMMISSION 

GranVng  of  Request  lor  Early 
Termination  0T  ihelVatting  Pedod 
Under  the  Premerger  NotificatiAn 
Rules 

Section  7A  nf  the  Clayton  Act.  15 
U.Sil  ISa.  as  added  by  Title  11  of  Ibe 
Hari-Scott-Aodino  Antitrust 
Improvements  Act>ctf  1!876,  requires 
persims  contemftlsting  certain  fBeigera 
or  acquisitions  itcgiive  the  Federal  Trade 
Commission  and  ^  Aseiataift  Attorney 
General  advance  notice  and  to  mtM 
designated  periods  ibefore 


consammalion  of  such  plans.  Section 
7A(b](2)  of  the  Act  permits  the  .agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the 'waiting 
period  provided  by  iaw  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Traite 
Camnussion  and  the  Assistant  Attorney 
General  for  the  Antitmst  Division  of  the 
Department  of  justice.  Neidter  agency 
(ntenris  to  take  any  action  wilh  respect 
to  liseae  proposed  acquisitions  durmg 
tbe  appbcable  waiting  period: 

TRANBACTKaNB  GRANTEI)  £AR1.V  TEtilMIMATION 

Bbtween:  030167  and  033187 


Mamsx)*  aoquKing  paresn.  nwne  a< 

PMM 
.Mo. 

Data 

«cqurad  person,  name  of  acqured 

tarmmat- 

««% 

ad 

(1)  APV  Holdmg*.  PLC.  Btfisr  Rer- 

luns,  PLC,  Bal<«r  Portoot.  PLC 

B7-1139 

3/04/87 

87-1.145 

3/05/87 

(3)  AoWCorp..  Truft  fer  (he  beneW  Of 

MaryiM  fiodne.  hetdftytiM  Bodne 

Trust 

B7-1.tS4 

3/05/87 

(4)  Eastern  Qcs  and  Fuel  Associates. 

NMwMmt   Mmmq   Cotp..  'Peske^ 

HotdOg  Ca,  Inc .. 

'S7-Mi6 

9/06/87 

(5)  Pe^xttf  .Hotdtng  Co..  inc.,  Eaal- 

«m  Oh  and  Fual  AaaooaMa,  Coal 

S7-dtG7 

8/05/87 

(6)  Oixon*  Group  PLC,  Cyctops  Corp.. 

CyckveCorp 

87-1158 

3/05/87 

(7)    C.H.    aanar    (HBUiigM    PLC. 

EdwaR)    RawMK    PMkpa.    Rai^ 

PMkps  BuMdara.  Inc..  Ptvlhal  Corp  ... 

87-1170 

3/05/87 

(8)    Loraa    «    MMtMon    .Pmaneal 

Corp.,   National   Bancshare*   Corp. 

of   Taxa*.   NBC*  a>ad«  card  ac- 

caunk 

87-1Tr« 

3/05787 

(9)  Tow  ConKagnia  Riwr—  Sm 

Petroiea.   Texas   IntemaMaal  Co.. 

ToKaa  Inlemational  Co 

87-1142 

3/06/87 

87-1133 

3/09/87 

(11)  lauzu  Maton  Ltd..  Subvu-tauzu 

B7-rt134 

3/09/87 

(12)     fuf    .Maaxy    tudustnaa.     Ltd. 

Sutxru-lsuiu    Auiomotiva    Inc.,    a 

lomt  venture.  Subarau-lauxu  'AtMo- 

motive  Inc  ,  a  joint  venture 

87-1135 

3/Q9/S7 

(13)  Fnx  Caprtal  Hotdmgs  Cop  ItM 

E.F  Hoiton  Group  Inc..  E.F.  Hij«sn 

87-1161 

3/09/87 

(14)  Transamenca  Cotp,.  Fjvniont  R-, 

S7-1TB3 

3/09/87 

(15)  Longview  Rbre  Co..  Tune*  Mtrror 

Co.,  Timea  Mvror  Land  aitf  Tmtar 

Co  ..> 

W-itnOB, 

.3/09/87 

(16)    Tete-Ckxnmunications.    Inc.,    J. 

Patnck  Mic»a«*,  >.  Adanlic  Aniar>. 

a-mm 

8^tO/J7 

(17)  Rom  Dutch  Petroleum  Co..  Jotw 

J.  Ml  Iw.  USA  Ha»otoum  Cocp. 

B7^1.tS1 

3/10/87 

(IS)  Pi  EMCorp,  D«na  ON  Co.,  Daott 

OiCc._ 

S7-I1.1IS 

3/10/87 

(19)  Coca-Cola  Entarphaee.  Inc.  The 

Coc»Cola  Co..  The  C«»Ciriaa«-  j 

BinB  Co.  of  the  Mid«outh _...., 

87-1097 

3/11/S7 

(20)  waste  Manag«nwit.  Inc.,  Own- 

lamrn  Corp.,  Oiemlawn  Corp 

87-ine7< 

t/MM¥f 

(21)  Aiaancan  Tradhigwtf  Producton 

•T-ttee' 

'3/T11^B7 

(22)  TDa  UniMd  Co.,  Sandy  f¥da»\ 

Energy    Ckvp.,    Krton    Creek    CiM 

(>3rp __ 

s7-i«oa 

■3/11/87 

52.  No.  75  /  Uoaday,  April  20,  1W7  f  Jkfofices 
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Tba»isacjioi»s  G«a»(ted  Early  Tewmmation 
Betvmcem:  0301«7  and  0331B7— Cantmued 


Name  of  sajumng  person,  nam*  ct 
acqurad  person,  name  of  «3)und 


Moraenkin 
Mommton 

Qancan 


(231  Genieon  Oxp. 
TechnokitM*.  Inc, 
Technotogwe.  Inc - 

(24)  JJt   WMnar  *  Co, 
Coip..  Gerecom  Co»p 

(25)  Wetsh.  Carson.  A<Meraon  A 
Stoi»e  IV.  Genicom  Coip,  Geneom 
Cocp 

(28)  Anchor  Medu  Ltd..  WBC  Asaoci- 
ates.  LP .  Wometco  WLOS,  Inc 

(27)  Deak  Morgan  United.  The  Gov- 
ernor and  Co  of  ttie  Bank  ol  Eng- 
land. Johnson  MaiVtey  Comnnd- 
ities.  Inc _ 

(28)  Wakotwn  Food  Corp..  Moll'* 
Super  Markets.  Inc..  MkNTi  St4Mr 
Markets.  Inc 

(29)  The  Nomura  Securibaa  Co..  Ltd.. 
Eastdil  Realty.  Inc.  Easldi  neelly. 
If»c _ 

(30)  Danel  C  Sullivan.  Lucky  Storaa, 
Inc..  Yellow  Front  Stones,  Irtc 

(31)  Cypnis  Mmerais  Co.  Moore 
MeOofinac*  Resources.  Inc..  Gtobe 
Metatkjrgcal  Inc 

(32)  Super  vakj  Stores.  Inc .  Supar- 
mafket  Operators  o(  America  kit. 
Sopertnartwl  Operators  at  Amanca 
Inc _ 

(33)  Teoneco.  Inc..  Unisys  Corp..  S-P 
Mwms,  Inc —.,„ 

(34)  Senior  Enginaanng  Qnxip  PLC 
Cfonua  mjualnea.  Inc..  Soutftwen- 
affi  EnpineannQ  Co ^ 

(35)  Kirsdwier  Medical  Corp..  Mnw- 
aota  Mrang  and  Manulactunni  Co.. 
rsi.  Metal  OrlhopedR  knptant 
Buamees.._ 

(36)  Manufacturara  Hanovar  Oeip.. 
Barelaya  PLC.  Barel^s  Afflenoi/ 
Financial.  Inc 

(37)  Thrssen-Bomemiara  Contimjitr 
TniaL  o/o  TSe  HeMmgs.  Glesoo. 
Inc.  (a/k/a  BalMncon  Olaas  Pmck- 
agvig  Corp.).  Glasco,  Inc.  (a.kila 
■alMiCan  QMaa  PK^kaging  Co>p.)._ 

(38)  Revkxi  firoup  mcpniailuit  See- 
oiaei  Qmup  PLC.  Germeme  Mon- 
tei  Cosmetiques  and  Chane  Van 
Furatenberj _. 

(3S)  am  Cor^..  Qiaaco.  lac.  a/tc/a 
Ban  InCon  Glass  Paokaging  Go^ 
Glasco.  Inc..  a/k/a  Sal  taCan 
Glass  Padtagng  Corp _. 

(40)  Van  Leer  Ooup  Foundakon. 
Amencan  Flange  &  rHam^M  aaa^i 
Co..  Inc.  Amancan  Flange  *  Mant- 
tacturing  Co..  Inc 

(4tl  m  Qorp..  l2Mila  «  CookA  Mc.. 
Castle  A  Cooke.  Inc 

(42)  GaaOa  «  OeOU.  Inc.  Ilel  Coip, 
M  Corp 

(43)  The  Horstxjrgh  «  fioott  Ca 
E60P.  TRW  mc..  TWt  Inc _ 

(44)  Rohm  a  Haas  Co ,  Bordwi.  Inc. 
Bardan'a  Polyoo  potymer  buamesa  _ 

(45)  Southmark  Corp .  Capital  HoMng 
Corp .  Georgn  International  Lite  kv 
surance  Co _ _ 

(46)  CaMla  «  Oooha.  Inc.  XTRA 
Corp..  EXTRA  Coip 

(47)  GuH  t  Western  Inc..  Barclays 
PLC  BMOlays  PLC 

(48)  Cra«  Corp.  Statar  Bnia.,  lac. 
Stater  Broa..  kic..._ 

(48)  PelroCorp.  Aoyai  OuMi  Ratmta- 
urn  do,  SiHll  CM  Co 

(50)  (sraal  Waal  Bancstwea,  Inc. 
r«e  USA  Corp..  TMa  USA  Catp 

(51)  Occktental     Patrotown     Corp.. 


tM. 


Royal  Outcn  Petrotam  Co..  Shell 

(52)  Coca-Cola  Enterprises,  Inc.  Oja- 
chrta  Coca-Cola  Bottkng  Co..  kic. 
The  Coo-CMa  fioMng  Co.  al  «a 
Mk*,Sou»i _ 

(53)  Naoax.  Inc.  Raamont  Inc.  Fair- 
Md  ManUacturtng  Co..  mc 

(54)  Camax  Corp..  Makxty  Homa*. 
Melody  Homaa ........._ -.™.,.™..... 


«7-1te5 
87-1 106 

87-1107 
B7-1152 

87-1155 

87-1180 

B7-1179 
87-1180 

87-1207 

87-1171 
er-tTTT 

8T-1187 

87-1194 

87-1209 

87-1137 

•7-1140 

•7-1146 

07-1198 
B7-1ig6 
97-1197 
87-1199 
97-1164 

87-1178 
•7-UOO 
97-1*17 
87-1225 
•7-1229 
07-1224 
87-1  tSI 

87-1223 
87-1183 
87-1205 


3/12/97 
3/12/97 

3/12/87 
3/12/B7 

3/12/87 

3/12/87 

3/12/87 
3/12/B7 

a/iz/s/ 

3/13/87 
3/13/87 

vnnr 

3/13/S7 
3/13/87 

8/ 16/87 

3/ IS/87 

9/19/V7 

V19/87 
3/10/87 
9/ 10/87 
3/tft/S7 

s/is/9r 

3/19/87 
3/19/97 
S/t«A97 
3/19/87 
•/tB/97 
a/*»i07 

ZlZilVJ 

vaivt 


TRANSAi.  I  iDHk  CSHAMI  ED  tA«LY   I  ifMtHUKM 

Betvmeem:  O301A7  AMD  033167— Centnued 


Name  o<  acqueing  person.  n«na  o( 

acqund  person,  name  at  acqurad 

entity 


(55)  US(S  Ooip.,  Baecttam  Group 
PLC.  Oaaafs  Nsnw  tmm»»eiii»ii 
Products.  Inc.  and  BHI 

(56)  Litton  kxkjstnaa.  Inc..  Lan* 
Techraoan  Coip,  taab  Tachnogn 
Coip 

(57)  MttMbiM  ChemRal  Industnaa. 
UnlML  Sanaa  Qd..  Mc.  kWeetem 
LittiD  PlBM  and  Supply  Co. 

(58)  Investment  Lkl  Partnership. 
MflC  llalSiiii  Ooi>,  mtmi  nuai 
Corp „ „ 

(59)  Borg-Wan«ar  Corp..  Gantrit 
Electnc  Oe..  QE  CndN  Oeip 

(60)  PPG  Mdaatnea.  Mc.  AMe^eny 
knemational.  Inc..  Alleghany  Intar- 
natxxiil  Medial  Technotogy.  Inc 

(at)  Tlnnias  M.  Viokan— an  lnc*M«- 
ual.  Ennon  Coip..  HNG  Cortaz  P^ta- 
kneCo _ 

(62)  Oak  kidoMaaa  hic  Banner  m- 
dustnes.  Inc.  RaHway  Mamenanca 
Equ»)meol  Co _ 

(63)  fiaoansi  BirnHi  aaliag  Csu  ftat- 
anca  Capital  firoup.  LP,  Blar 
Broadcasting  Coip _. 

(64)  Oowaipart  Tedfenata»M.  hK.. 
Baron  Oata  Systaraa.  Baron  QMa 
Systems 

(65)  Csn—Siifat  .OkHsngsasI 
tchal.  AIM^viil  Mc.  Unolypa 
Co.  (U.S.A.) „ _._ 

(66)  NbihI    Co. 
Cov,  Anehar  Hoctaeg  Coip 

(67)  The  Oaylon  9  DuMker  Pnvala 
Fund  II  LP..  Berg-Wamer  Corp.. 
Borg-Wamar  InduaMi  Pipifetcli. 
Inc 

(68)  The  Pittston  Ca.  WTC  knerrw- 
IBMI NV.,  WTC  IrmialuiK KV- 

(69)  WTC  Maraatnnal  NJi^.  Tba 
Ptttston  Co..  The  PHtslon  Co 

(70)  The  PmsJOB  Co..  WTC  tnlerJ»- 
ttonal  M  V  .  WTC  InternaSBnil.  M  v.. 

(71)  SoiMemNeL  Mc.  TeMoenmuni. 
catiana  Systems.  Inc.  Teleconv 
muncatioos  Systems.  Inc 

(72)  The  Oho  Mattress  Co,  A.  Bwl 
Uawa.  Buaan  Leans  tm  Juke 
Lew*.  Sealy  Mattress  Cs.  tH  MlcM- 
gan.  Inc 


No. 


(73)  QanMl  X  ffuSaan.  AHaghany 
Mlamalional,  Mc.  Bal^  Cagirwiad 
Structuraa  Inc 


(741  Jaok  Oansa  A«aghany  IManw- 
Uonel.  Inc,  Baky  Engmeered  Sloie- 
tures,  kx: .._ 

(75)  Reebok  Intemationrt  Ud,  AMA 
QiaMP  kTMmaaonal.  Mc,  AVIA 
Group  tntamatxxial,  Inc 

(76)  Joh.  H.  Andreien,  Textron  Corp., 
Packagng  Byalama  Oiviaiao  ol  £ji- 
CelK3 


(77)  Southmaik  Corp.,  MJIC.  MW- 
Mga.  )nc.  MiMi  Patro  Raeouroaa. 

Inc 


(78)  Santa  Fe  Sayttiem  PacifK  Corp.. 
Fraeport-McMoRaa  Mc.  Ftaaport- 

McMoH*!.  Mc. 

(79)  Baartay  InwaalnMnlt  Ltd..  Ogle- 
bay  Norton  Ca.  Oglabay  AMrton  Co. 

(80)  TDe  Mnton  Corp..  Hanaon  Tnjat 
PLC.  Kaiaer  Cemam  Coip 

(81)  Lone  Star  Indaatnaa.  lac, 
Uaoaoa  TniM  PLC.  Worthoeal  Ter- 
mnel  aseaM  o«  Kaoer  Cament___ 

(82)  Tht  AOaMIc  Foundaaoa  Goal 
SyMama  MMmational.  Mc.  Omt 
Systems  MMmaaonal.  Mc 


•7-1139 
•7-1219 
•7-1231 

97-1286 

87-1149 

87-1188 

•7-1206 

07-1233 

B7-1240 

87-1241 

S7-1242 
87-1246 

87-1247 
B7-12B 
87-1270 
97-1271 

87-1285 

87-1179 

87-1219 

97-1210 

•7-1230 

•7-1181 

•7-1288 

•7-1289 
97-1192 
•7-1219 

97-1227 

•7-1290 


9/29/97 

a/2»/«7 

9/2S/07 

3/tS/*7 
3/26/87 

3/26/07 

3/2B/87 

3/20/87 

3/20/87 

3/26/87 

3/20/87 
3/30/87 

3/26/87 
S/19/S7 
3/26/87 
3/29/S7 

3/26/87 

t/zrm 

3/27/97 

sixum 

3/27/97 

3/29/97 

VVUtl 

9/30/97 
3/St/97 
3/31/87 

3/31/07 

3/3  WS7 


FOR  FURTHER  INPOIMMmOM  COMTMCT: 
Saniira  M.  Peay,  Contact 
Representative,  PneaieEier  No^cfttioii 
Office,  Bureau  ofCompetiUon,  Room 
301,  Federal  Trade  Commission, 
Washington.  DC  2058a  (202)  326-3100. 


B>  direction  of  the  Commission. 
EnSy  n.  Rock. 
Secretary. 
[FR  Doc.  87-«y48  Filed  4-17-87;  8:45  am] 

BILUNG  CODE  e7S(M)1-M 


Granting  of  Wequast  for  Early 
Termination  of  the  Watting  Period 
Under  the  PremMfar  Notification 
Rotes 

Section  7A  of  the  Qayton  Act.  15 
U.S.C.  18a.  as  ad<ied  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
iBprovetBeot  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitioai  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
Geoer^  advance  notice  and  to  wail 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
wsiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
pubiisbed  ia  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waitkig 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  fte  Assistant  Attorney 
C«nerai  for  the  Antitrust  Divisioa  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  aoqrasitions  daring 
the  applicable  waiting  period: 

T«*N6Acrnow6  Granted  EAm.Y  Tewwinaiton 
Between:  010187  and  013187 


Name  ol  aoguMng  pama.  name  at 

PMM 
No. 

0*» 

acqurad  parson,  neme  ol  aeqwad 

«Mty 

ed 

(1)    Maeoe    Coqi..    Means    Cai*.. 

AisonaCorp _     . 

01/t)7/07 

C2)  FM  Ink  Corp..  AlkaiMlgnM.  Mc, 

SMcMr    and    WaMnana    OwiMen: 

Ridgeway  Cokx  Co .....    ._ 

•7-0961 

01/07/87 

P)  Ethyl  Co*)..  Nelson  WiiiblIi  « 

Us  lupiiiiiil  Oa.  MMson  nssawcti 

•  OavetapiMniCo.  .   .       „ 

97-4949 

(«)  eami  Q)«.  ttsMan  Raaami  « 

a  Oevelopniani  Co 

S7-0947 

Fan%  Tnat  UPE).  Oncw  Hokkw 

Coip..  Airport  Concssaion  Dr«sion_.. 

87-0959 

01/06/87 

V)  Stawart  K  RaancH.  Texaco,  kc. 

07-0902 

01^00/07 

(7)  Co-StaaL  Mc,  Tern  MHinin 

Mc.  Taoa  MAatriat.  Mc _. 

87-0923 

01/12/87 

IB)  Leon  4.  8Ma*ia.1toad  MMrraMw 

ai.     Pi_C.     OaaHMU     apaoaU» 

Papers.  Mc.  Glaaalna  CanvM.  Mc_ 

87-«g38 

91/42/97 

(9)  Fuqua  MdusMaa.  Mc.  AMe^ieny 

MtenMionM.  Mc  AMe^w^  Mv- 

natwnal  Exenaee  Co 

87-0961 

01/12/87 

(10)  COl  Corp..  Ttw  Eawa  m  ftorM 

J.  SmWi.  Technical  SarvKM,  Mc 

87-0990 

01/14/87 

(11)  American  FmancM  Corp.,  Taft 

Broadcaaang  Co..  Tafi  Browlcaal- 

ingCo.- 

87-0964 

01/15/87 

(12)  Tndei«  Saalaa*  Corp.  (GMMa 

Bundranc    UPE),    CortA^a.    Saa- 

AMeka  Pratkjcis  DwiMnn 

07-0985 

W/tV87 

12968 


Federal  Register  /  Vol.  52.  No.  75  /  Monday,  April  20.  198: 


TRANa«<-  i  luMa  owAffTED  EARLY  TERMINATION 

Between:  010187  and  013187— Continoed 


Nameot  acquimg  penon.  nanw  ol 
acqjtad  panon.  nama  at  acqured 


(13)  ConAgra.  Mc.  Tndem  Seatoodt 
Corp..  (Chailes  Bundrarw.  UPE).  Th- 
dera  Seafoods  Corp.,  (Charlet  Burv 
drant  UPE) - 

(14)  Blue  SNetd  ol  Western  New 
Yorti.  Inc.,  Blue  SNeld  ol  Hontt- 
eastem  New  York.  Inc.  Blue  Shield 
d  Northeaalem  New  Yorli,  Inc _. 

(15)  TeLerate  inc..  Dow  Jonea  A  Co., 
Dow  Jonea  Fmanaai  Services _. . 

(16)  ConAgra.  Inc.  Ernest  J.  MMer. 
>..  Ernest  J.  IHMIer  Enlerpnsea. 
Inc..  Interstate  Feeders 

(17)  Nutntion  World.  Inc..  General 
Host  Corp..  Htdicry  Fanna  Oiviaion  . 

(IB)  Equitable  at  Iowa  Companies 
Voting  Trust  Alan  Baer.  Brandeia 
Deparunent  Store _ _ 

(19)  Pope  a  TaKiol.  Inc..  Potlatc^ 
Corp..  Taaua  Paper  Plant  at 
Rartsom.  PA 

(20)  Ernest  J.  IMer.  >.  and  EJ. 
MMer  Enlerpnsea.  Inc.  ConAgra. 
Inc.,  ConAgra.  Inc - 

(21)  The  Kroger  Co..  Teogelmann 
Warennandolago  soltsctian.  Grocery 
Slorea  now  operated  ttf  Famay 
Camar.  Inc. .._ — -.- 

(22)  t*ob*  O*  Corp..  FCS  Energy  Inc.. 
(F.  Browne  Gregg,  UPE).  Big  Four 
Mme 

(23)  Mr.  Sliarad  Tali.  Lin  Broadcastng 
Corp..  WUSL-f  M,  a  radn  station 

(24)  PaoMc    Aasal    Howmga,    LP., 
Western     Union     Corp., 
Union  Corp 

(25)  Brown    Group,    Inc. 
Limited.  Whiterxn  L^ntad. 

(26)  Cooper  Industries.  Inc,  Joy  Ac- 
quisition Corp .  Petroleum  Equip- 
ment and  Products  SegmetH 

(27)  Rite-Aid  Corp..  The  Kiogar  Ca. 
The  Kroger  Co - _.... 

(26)  Irving  Bank  Corp.,  GuM  S  West- 
am  Inc.  Aaaooalea  Commeroal 
Corp - — 

(29)  Great  Lakaa  CKarmcal  Corp..  Mr. 
John     M.     Huntsman, 
Chemcal  Corp 


Na 


(30)  Bumhwn  Broadcastng  Ca,  LP., 
The  Okiahom*  PuMahmg  Co.. 
WVUE.  Nm  OrlMna...- — 

(31)  N.W.  Ayer  A  Soa  Inc.  Mickal- 
barry  Corp..  The  Cunningham  A 
Walsh  Group,  inc 

(32)  Outtx>ard  Mwma  Caj)..  S«ratos 
Boat  Co .  SIratos  Boat  Co 

(33)  Bennen  S  LeBow.  Ball  A  Howei 
Co .  COM  products  business  ol  Bei 
A  Howell  Co - 

(34)  Waste  Management.  Inc..  Valley 
Reclamation  C^iantable  Truat, 
Valley  Reclamation  Co _ 

(35)  The  SMUey  Worka.  Acme  Hold- 
ing Corp..  Acnte  Holding  Corp 

(36)  Bailey  Manulactunng  Corp., 
Goldan  Nugget.  Inc..  GNAC  C^orp. 
and  SB  other  corporations 


87-0986 

87-0992 
87-1000 

87-0960 
87-0973 

87-0974 

87-0975 

87-0981 

87-0963 

87-0991 
87-0952 

87-1009 
87-1005 

87-0967 
87-0971 

87-0993 

87-0994 

87-1002 

87-1007 
87-1008 

87-1030 

87-0872 
87-1006 

87-1040 


Date 

tarmmat- 

ad 


01/15/87 

01/15/87 
01/15/87 

01/16/87 
01/16/87 

01/16/87 

01/16/87 

01/16/87 

01/16/87 

01/16/87 
01/20/87 

01/20/87 
01/23/87 

01/27/87 
01/27/87 

01/27/87 

01/27/87 

01/27/87 

01/27/87 
01/27/87 

01/27/87 

01/28/87 
01/29/87 

01/29/87 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
301,  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  32&-3100. 

By  direction  of  the  Commi88ion. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  87-8749  Filed  4-17-87;  8:45  am] 

BlUJNa  COOC  6790-01-11 


Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  ttie  Premerger  Notification 
Ruies 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  ENvision  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 

Transactions  Granted  Early  Termination 
Between:  020187  and  022887 


Transactions  Granted  Early  Termination 
Betvween:  020187  and  022887— Continoed 


Name  of  acqunng  person.  Name  o< 

acquired  person.  Name  ol  Acquired 

Entity 


I  ol  acquiring  parsorr.  Name  o« 
•cqua«d  person;  >tama  ol  Acqurad 
Entity 


(1)  Paccar  Inc.  Trico  Irxluatries,  Inc., 
Tfico  Industries.  Inc 

(9  vendex  mtemational  N.V..  Leon- 
ard Riggn.  Barnes  A  Noble  Book- 
store, Inc _ 

(3)  Rocnester  Tetaphone  Corp.,  En- 
lerpnse  Telephone  Co.,  Enterprise 
Co. 


Na 


(4)  NRM  Operating  Company,  LP., 
Mesa  Operating  Limiled  Parlnar- 
sfnp.  Mesa  Operating  Lmilad  Parl- 
ners»»p - 

(5)  Jamee  R  Barker.  Moore  McCor- 
mack  Resources,  Inc.  The  Msr- 
laka  Steamatif)  Co.  Moor*  McCor- 
mac* 

(•)  Tamtxanda  Inc.  Hygeia  Scaencaa, 
Inc.  Ilygaia  Sciences.  Inc...- _.. 

(7)  Swidoz  Ltd..  Unlevar  N.V., 
Staufter  Seeds.  Itk _ _ -... 

(8)  Wilkam  H  Bmrae.  Gordon  Jewelry 
Corp.,  Catalog-Showroom  Slorw 
Oiv 

0)  Krall.  mc,  HoNeb  A  Co.,  mc. 
Hoiab  A  Co..  mc 

(10)  Sundor  Group  UnMad  Partner- 
ship, DWG  Corporafeon,  New 
Texaun,  inc. - _ 

(1 1)  The  Ounron  Co..  Inc.,  Valtak  ktc. 
VMak  Inc -. 

(12)  Flonda  Steel  Corp.,  Blue  Tee 
Corp..  KnoxvUle  Iron  Co  and  Steel 
Serwca  Co 

(13)  Richwd  A  Bemetem.  WhMaliar 
Corp.,  Whittakar  Gananl  Medical 
Corp 

(14)  Peck-Lynn  Group.  Ltd..  (Howard 
P.  Hoeper.  UPE)  Pelrolina  SX, 
Vercon  On 


87-1037 
87-1042 
87-1048 

87-1082 

87-1066 
87-1078 
87-1063 

87-1068 
87-1060 

87-1074 
87-1032 

87-1047 

87-1066 

87-1064 


Data 
rmma 

ad 


02/02/87 
02/03/87 
02/05/87 

02/05/87 

02/06/87 
02/05/87 
02/10/87 

02/10/87 
02/10/87 

02/10/87 
02/11/87 

02/11/87 

02/13/87 

02/13/87 


Na 


(15)  American  Financial  Corp.  The 
Circle  K  Corp..  The  C»cle  K  Corp 

(16)  Edmund  M.  Holtman,  Amenctm 
Bottling  Co..  American  BotUing  Ck>... 

(17)  Siemens  Akbengesellschan.  Te- 
lecom Plus  Inlemakonal.  Inc..  Tel- 
Pkia  Communicatons.  Inc.  Tele- 
com Plus  Rental 

(18)  Dr.  Ghaith  R.  Phwaon.  Murray 
Industries,  Inc.  Murray  Industries, 
Inc 

(19)  The  Sak  Institute  lor  Biological 
Studiea.  Facing  Holory  and  Ow- 
selves  National  Foundation.  Inc..  6 
A  D  Ownarship  Corp 

(20)  Ouiritai  Limled.  (Chnstopher  C. 
Skasa.  UPE).  Pnncevitte  Develop- 
ment Corp.,  PmKeviNQ  Develop- 
ment Oorp 

(21)  Freopofi-McMofian  Resource 
Partners.  Lid  Pann«<sNp,  The  WH- 
liema  Comparaes,  >^)nco  Chemical 
Co - - - 

(22)  Lone  Star  Industnaa,  mc,  Arthur 
A  Rwdel  and  Nontmest  Aggre- 
gates Co.,  Pioneer  Construction 
Materials  Co..  Westem-Paoiic 

(23)  Alan  E.  Oors,  Kaisar  Akmnnum 
A  Chemcal  Corp..  Kaisar  Akjmmum 
A  Oemical  Corp.- 

(24)  Ralance  Group  HcMings.  Inc. 
Symbol  Techooiogiea.  Inc,  Symbol 
Techno<og««.  ^nc __ 

(25)  Hawker  Siddeley  Group  Public 
Limited  Co.  Clarostal  MIg.  Co.. 
Inc.  Oarostat  MIg.  Ca.  mc _.. 

(26)  GB-lnno-BM  S  A.,  Forest  City  En- 
terprises. Inc..  FCE's  Retail  Home 
Improvement  Center  Div 

(27)  Fred  Q.  Cuney,  The  Greyhound 
Corp.,  GU  Operating  Ca  and  Bus- 
Laaae.  Inc. — -.. 

(28)  Bar*  ol  New  England.  Commer- 
cial Ciadit  Co.,  McCulagh  Leasing, 
mc...... _.. 

(29)  Fred  G.  Cutrey,  BusLeaae.  mc 
BusLease.  mt 

(30)  The  Prudential  Insurance  Compa- 
ny ol  America.  Oamond  Shamrock 
Cirp..  DiamorxJ  Shamrock  Corp 

(31)  Ojmtei  Limited.  (Chnstopher  C. 
Skase,  UPE).  Pnncavdla  Develop- 
ment Corp.,  PisiceviNe  Develop- 
ment Corp _ 

(32)  GeraM  H.  Stool.  American  Centu- 
ry Corp..  American  Century  Corp 

(33)  Atlantic  naiaarch  Corp.,  ORI 
Gfouft  mc..  ORI  Group,  Inc 

(34)  The  United  Co.,  Cypnia  Mmarala 
Ca,  Sandy  Ridge  Energy  Corp 

(35)  Chnatopher  C.  Skaae,  jntema- 
bonal  HRS  mdustnes,  Inc.,  Hal 
RoacK  StudKis.  mc 

(38)  Nonolk  Southern  Corp.,  Ford 
Motor  Co..  Rouge  Steel  Co 


Date 

rmms 

ed 


87-1059 
87-1080 

87-1087 
87-1089 

87-1096 

87-1100 

87-1079 

87-1063 

87-1092 

87-1093 

87-1094 

87-1108 

87-1113 

87-1116 
87-1120 

87-1068 

87-1103 
87-1054 
87-1064 
87-1121 

87-1127 
87-1114 


02/18/87 
02/18/87 

02/18/87 
02/18/87 

02/18/87 

02/19/87 

02/24.'87 

02/24/87 

02/24/87 

02/24/87 

02/24/87 

02/24/87 

02/24/87 

02/24/87 
02/24/87 

02/25/87 

02/25/87 
02/26/87 
02/26/87 
02/26/87 

02/26/87 
02/27/87 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington,  DC  20580.  (202)  326-3100. 

By  direction  of  the  Commission. 
Emily  H.  Rode 
Secretary. 
[FR  Doc.  87-8750  Filed  4-17-«7;  a-45  am] 

WUJM  COOC  87<0-«1-«t 


'<.il.!»- 


Notice* 


DEPARTMENT  OF  HEALTM  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na87F-0097] 

Union  Carbide  Corp^  FiHng  of  Food 
AddUive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Union  Carbide  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  vinyl  chloride-acetate 
hydroxyl-modified  copolymer,  reacted 
with  styrene-maleic  anhydride 
copolymer,  as  a  coating  or  component  of 
a  coating  of  articles  intended  for  use  in 
contact  with  food. 

FOR  FURTHER  INFORMATrON  CONTACT: 

Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-5690. 

SUPn-EMENTARV  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b](5),  72  Stat.  1788  (21 
U.S.C.  348(b)(5])),  notice  is  given  that  a 
petition  (FAP  7B3985)  has  been  Rled  by 
Union  Carbide  Corp.,  P.O.  Box  670. 
Bound  Brook,  NJ  08805,  proposing  that 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300]  be  amended  to 
provide  for  the  safe  use  of  vinyl 
chloride-acetate  hydroxyl-modified 
copolymer,  reacted  with  styrene-maleic 
anhydride  copolymer,  as  a  coating  or 
component  of  a  coating  of  articles 
intended  for  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  13, 1987. 
Richard  J.  Roidc, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(PR  Doc.  87-8735  Filed  4-17-«7;  B:tt  am] 
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Health  Care  Financing  AdnftfnMralion 
[BERC-373-FN1 

Medicare  Program;  Lowest  Charge 
Levels 

agency:  Health  Care  Financing 
Adminiatration  (HCFA).  ISiS. 
action:  Final  notice. 

Summaay:  In  tfaoae  cases  in  which,  in 

the  judgment  of  the  Secretary,  a 
specified  medical  service,  supply,  or 
piece  of  eqaipment  generally  does  not 
vary  significantly  in  quahty  from  one 
supplier  to  another,  the  Medicare 
reasonable  charge  for  the  item  or  service 
may  not  exceed  the  lowest  charge  level 
[UCL]  at  which  the  item  or  service  is 
widely  and  consistently  available  in  a 
locality.  We  are  adding  certain  items  of 
durable  medical  equipment,  medical 
supplies,  and  prosthetic  devices  to  the 
items  already  subject  to  the  LCL 
criterion  of  reasonable  charge  payment. 
Extending  the  listing  of  items 
reimbursed  on  the  basis  of  LCL  should 
result  in  more  equitable  payment  for 
essentially  similar  items  and  services 
and  should  also  result  in  savings  to  the 
Medicare  program. 

EFFECTIVE  DATE:  For  items  supplied  on 
or  after  May  20, 1987. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Roberta  Epps  (301)  594-3867. 
SUPPLEMENTARY  INFOBMATION: 

I.  Background 

Section  1833  of  the  Social  Security  Act 
(the  Act)  provides  for  payment  for 
physician  and  moet  other  Part  B  medical 
and  odier  health  services  on  a 
reasonable  charge  basis.  (Exceptioiu 
include  hospital  Quotient  services, 
which  are  paid  for  on  a  reasonable  cost 
basis,  and  diagnostic  laboratory 
services,  which  are  paid  for  under  a  fee 
schedule.)  The  criteria  for  determining 
reasonable  charge  payments  are 
described  in  section  lB42(b)(3)  of  the 
Ad.  Under  that  section,  payment  for  a 
given  item  or  service  is  generally  based 
on  the  lowest  of:  (1)  The  actual  charge, 
(2)  the  physician's  or  suppher's 
customary  charge  for  the  service,  or  (3) 
the  prevailing  charge  in  the  locality  for 
similar  items  or  services.  Section 
1842(b)(3)  of  the  Act  further  provides 
that  in  the  case  of  medical  services, 
supplies  bikI  equipment  (including 
equipment  servicing)  diat,  in  the 
Secretary's  judgment,  do  not  vary 
significantly  in  quality  from  one  supplier 
to  another,  the  reasonable  charge  may 
not  exceed  the  lowest  charge  level  (LCL) 
at  which  a  particular  service  or  supply  is 
widely  and  consstently  available  in  a 
locality.  Subpart  E  of  our  regulations  at 


42  CFK  Pert  405  define  ^  terras  and 
identify  ctileria  for  determination  vX 
reasoRiiile  charges.  Our  rales  governing 
the  appftcatkm  and  calctilation  of  ftj« 
LCL  are  at  42  CFR  405.511. 

Under  section  42  CFR  405.509  of  the 
regulations,  services  (other  than 
physician  services),  supplies  and 
equipment  paid  for  on  a  reasonable 
charge  basis  are  subject  to  an  additional 
limitation  known  as  the  inflation- 
indexed  charge  (IIC).  The  DC  is  the 
lowest  of  the  fee  screens  (prevailing 
charge,  customary  charge,  the  prior  IIC. 
or  LCL)  that  is  in  effect  on  December  31 
of  the  preceding  fee  screen  year  as 
updated  by  the  annual  change  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  (CPI-U).  Customary  charge, 
prevailing  charge  and  lowest  charge 
level  screens  axe  updated  aimually  and 
the  current  year's  reasonable  charge 
may  not  exceed  the  lower  of  those 
screens  or  the  IIC.  The  foUowing 
example  explains  the  relationship 
between  the  IIC  and  the  LCLs  in  the 
general  determination  of  reasonable 
charges. 

Example:  The  LCL  limit  {or  aa  item  if  SQO 
on  December  31. 18Sa  The  other  reasonable 
charge  screeos  (prevailmg  cbarge,  coBtamary 
charge  and  IIC)  in  eflect  at  that  time  are 
greater  than  the  LCL  level.  The  CPI-U 
increase,  as  compiled  for  the  12-montfa  period 
ending  on  June  30. 1966.  is  1.7  percent. 
Therefore,  the  BC  for  fee  screen  year  1967  is 
$91.53  (90i»  X  1.017).  The  reasonable  charge 
for  fee  screen  year  1988  will  be  the  lowest  of 
$91.53.  the  actual  charge,  the  updated 
customary  charge,  the  updated  prevailing 
charge,  or  the  opdatad  LCL. 

In  42  CFR  405.511,  which  implemenU 
the  LCL  provision,  we  define  the  LCL  as 
the  25th  percentile  of  the  array  of 
charges  for  a  given  item  or  service  in  the 
locality.  The  LCL  is  calculated  aiuiually 
as  we  perform  other  updates  of 
reasonable  charges.  (As  a  result  of 
changes  to  fee  screen  years  and  update 
cycles  made  by  section  2306(b]  of  the 
Deficit  Reduction  Act  of  1984  (Pub.  L 
98-360)  and  section  9301(d]  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L  99- 
272),  for  items  and  services  furnished  on 
or  after  October  1, 1986,  we  calculate 
customary  and  prevailing  charges  and 
LCL  limits  in  January  of  each  year. 
Regulation  revisions  implementing  these 
changes  were  pubhshed  on  October  1, 
1986  (51  FR  34975).  The  LCL  for  items 
and  services  furnished  after  September 
30, 1986  and  before  January  L  1967  is  the 
same  as  for  items  and  serxaces  furnished 
before  October  1, 1966.) 

Under  42  CFR  405.511(b),  we  publish 
notice  of  anjr  proposal  to  apply  tbe  LCL 
provision  to  a  aiedical  service,  supply  or 
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piece  01  equipment,  ana  we  give  the 
public  an  opportunity  to  comment. 
Inclusion  of  a  service,  supply  or  piece  of 
equipment  in  such  a  proposed  notice 
reflects  our  proposed  judgment  that  the 
particular  item  or  service  meets  the 
criterion  of  section  1842(b)(3)  of  the  Act 
that  it  does  not  vary  significantly  in 
quality  from  one  supplier  to  another.  We 
rely  on  public  comment  to  give  us  a 
valuable  check  on  our  proposals  and  we 
consider  comments  before  making  a 
final  determination. 

II.  Contents  of  Proposed  Notice 

On  August  15, 1986  (51  FR  29310),  we 
published  a  list  of  items  and  services 
that  we  proposed  to  add  to  the  current 
list  of  items  subject  to  the  LCL 
provision.  (We  note  that  although 
inclusion  on  the  list  would  make  the 
item  or  service  subject  to  the  LCL 
provision,  the  calculation  of  the  LCL 
requires  that  the  item  or  service  be 
widely  and  consistently  available  in  the 
locality  used  by  the  Medicare  carrier  for 
this  purpose.  In  those  locahties  where 
the  item  or  service  is  infrequently 
furnished,  the  carrier  might  not  be  able 
to  calculate  an  LCL,  having  the  effect 
that  the  LCL  would  not  be  applied  to  the 
listed  item  in  that  particular  locality.  We 
did  not  describe  this  aspect  of  the  LCL 
provision  in  our  notice,  since  the 
methodology  for  making  these 
calculations  was  already  in  place  and 
our  sole  intention  was  to  solicit 
conunents  on  the  proposed  additions  to 
the  LCL  list.) 

In  our  selection  of  items  for  inclusion 
on  the  proposed  list,  we  gave  priority  to 
items  and  services  that  are  most 
frequently  reimbursed  under  Medicare. 
(See  S.  Rep.  No.  1230,  92d  Cong.,  2d 
Sess.  193  (1972).]  The  specific  supplies 
and  equipment  identified  for  LCL 
purposes  were  those  that  account  for  the 
highest  dollar  volume  of  Medicare 
payment,  as  determined  from  our 
analysis  of  the  Procedure  File  of  the  Part 
B  Medicare  Annual  Data  files  for  the 
1983  calendar  year.  Certain  items  that 
do  not  account  for  a  substantial  dollar 
volume  but  are  very  similar  to  those  that 
do  also  were  included  because  failure  to 
do  80  would  invite  use  of  the  similar 
items  solely  to  avoid  the  LCL  limitation. 
Our  decisions  about  proposed  additions 
to  the  LCL  list  also  were  based  on  three 
studies  and  reports,  which  were 
identified  in  the  proposed  notice  (see  51 
FR  29,  312),  among  other  factors. 

We  invited  commenters  who  believe 
that  an  item  or  service  in  the  proposed 
list  varies  significantly  in  quality  from 
one  supplier  to  another  to  provide 
detailed  information  to  support  their 
contention.  We  also  invited  commenters 
to  suggest  refinements  of  the  HCFA 


Common  Procedure  Coding  System 
(HCPCS),  which  is  a  system  of  codes 
used  by  the  carriers  for  the 
identification  of  items  and  services  on 
bills  that  we  would  use  to  describe 
items  and  services  subject  to  the  LCL 
provision. 

Our  proposed  list  identified  primarily 
Supplies,  equipment  and  ambulance 
services.  We  did  not  propose  at  that 
time  to  extend  the  LCL  provision  to 
other  widely  prescribed  services,  such 
•s  physical  therapy  and  chiropractic 
manipulation,  but  we  invited  public 
comment  on  the  possible  inclusion  of 
these  and  other  services  in  the  future. 

We  also  invited  conmients  on  the 
extent  to  which  subsidized  and 
nonsubsidized  ambulance  services  exist 
in  various  localities,  whether  a  different 
methodology  is  appropriate  in  the  case 
of  ambulance  services  because  of 
subsidized  services,  and,  if  so,  how  such 
subsidized  services  should  be  defined 
and  identified. 

m.  Response  to  Public  Comments 

We  received  timely  conunents  from 
744  owmers  and  employees  of 
ambulance  companies  (including  police 
and  fire  department  companies),  46 
State  and  local  governmental  entities,  18 
durable  medical  equipment  suppliers 
and  manufacturers  (including 
associations),  one  labor  union.  17 
legislators,  one  physician,  27 
professional  associations  (other  than 
those  for  durable  medical  equipment), 
four  attorneys,  two  physical  therapists, 
and  approximately  1000  beneficiaries 
and  other  individuals.  All  of  the 
commenters  opposed  the  proposal. 
Virtually  all  of  the  beneficiaries  and 
individuals  sent  notes  or  petitions 
stating  general  opposition  to  extending 
the  LCL  provision  to  ambulance 
services. 

Comments  on  the  Length  of  the 
Comment  Period 

Comment-  Several  commenters  asked 
for  an  extension  of  the  30-day  comment 
period,  citing  the  relative  compexity  of 
the  proposal,  the  need  for  data  from  the 
Medicare  carriers  to  do  an  item-by-item 
analysis  of  availability  of  products  in 
specific  localities  and  an  analysis  of 
financial  impact,  and  the  fact  that  the 
carriers  had  informed  them  that  data 
were  not  readily  available. 

Response:  We  do  not  believe  the  data 
described  by  these  commenters  were 
necessary  for  interested  parties  to  make 
informed  conmients  on  the  proposal.  As 
stated  in  the  proposed  notice,  subjecting 
an  additional  item  or  service  to  the  LCL 
methodology  is  based  primarily  upon 
the  determination  that  the  item  or 
service  does  not  vary  significantly  in 


quality  from  supplier  to  supplier. 
Commenters  who  believe  that  an  item  or 
service  in  the  proposed  list  does  vary 
significantly  bom  one  supplier  to 
another  were  requested  to  specify  in 
detail  the  nature  of  variations  in  quality, 
identify  specific  lower  quality  items,  and 
provide  data  showing  the  relative 
market  share  of  these  products.  We  also 
asked  commenters  to  provide  detailed 
pricing  information  and  discuss 
refinements  of  the  HCPCS.  Our 
expectation,  therefore,  was  that  we 
would  receive  comments  concerning 
quahty  issues  based  upon  the 
knowledge  of  the  commenters. 

Although  the  data  requested  by  the 
conunenters  might  assist  them  in  the 
calculation  of  the  precise  financial 
impact  of  the  proposal  on  specific 
products  or  services,  such  calculations 
would  have  primarily  financial  rather 
than  legal  significance.  The  use  of  the 
LCL  methodology  under  the  criteria  of 
section  1842(b)(3)  of  the  Act  is 
specifically  authorized  by  the  statute 
and  assumes  that,  in  some  cases, 
reimbursement  for  specific  products 
would  be  decreased.  Since  the  data  do 
not  presently  exist  in  the  format 
requested  by  the  commenters  and  would 
take  substantial  time  to  create,  we  did 
not  believe  it  would  be  appropriate  to 
delay  the  rulemaking  process  in  order  to 
assemble  information  that  is  not  directly 
pertinent  to  the  process  of  assessing 
whether  significant  quality  variations 
exist. 

We  do  not  believe  that  it  is  necessary 
or  appropriate  in  the  course  of  assessing 
whedier  an  item  should  be  added  to  the 
LCL  list  to  announce  exactly  where  the 
item  is  widely  and  consistently 
available  in  a  locality.  The  question  of 
availabihty  in  a  locality  pertains  to  the 
applicability  of  the  LCL  to  particular 
products  in  a  specific  area,  whereas  the 
proposal  and  this  notice  pertain  to 
whether  the  item  should  be  added  to  the 
LCL  list  in  the  first  place. 
Determinations  about  availability  are 
made  at  the  carrier  level  based  on 
information  available  at  the  time  that 
reasonable  charges  are  determined.  For 
the  foregoing  reasons,  we  did  not  grant 
requests  for  an  extension  of  the  30-day 
comment  period. 

Comments  on  Significant  Variations  in 
Quality 

Comment:  A  number  of  manufacturers 
of  durable  medical  equipment  and  their 
associations  objected  to  the  absence  in 
the  proposed  notice  of  data  to  establish 
clearly  that  items  and  services  included 
in  our  list  did  not  vary  significantly  in 
quality.  In  these  conmienters'  view,  the 
alleged  absence  of  such  data  invalidates 
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the  list  since  the  statute  and  regulations 
require  a  judgment  on  the  quality 
variation  of  each  item  on  the  list.  The 
commentera  stated  that  the  Secretary 
cannot  discharge  his  duty  to  determine 
lack  of  significant  variation  in  quality  by 
requiring  the  public  to  prove  there  are 
significant  variations. 

Response:  The  statutory  requirement 
in  section  1842(b)(3)  of  the  Act  that  the 
Secretary  make  a  determination  that 
there  is  no  significant  variation  in 
quality  from  one  supplier  to  another 
does  not  identify  the  specific  evidence 
to  be  used  by  the  Secretary  to  estabHsh 
the  lack  of  significant  variation  or  by  the 
public  as  to  the  existence  of  significant 
variation.  The  statute  calls  for  a 
judgment  by  the  Secretary  and  does  not 
prescribe  either  the  process  or  the 
information  to  be  relied  upon.  The 
process,  established  by  regulation  in 
1978  (42  CFR  405.511,  43  FR  32300),  has 
been  for  HCFA  to  identify  items  in 
sufficient  detail  that  those  items 
conforming  to  the  description  will  not 
vary  significantly  in  quality.  The  items 
described  fulfill  a  specific  medically 
determined  need  that  can  be  provided 
by  essentially  similar  items  that  meet 
that  description.  While  prescribing 
practices  may  vary,  the  descriptions  and 
circumstances  under  which  items  are 
used  imply  a  high  degree  of 
substitutability  and,  hence,  that  the 
items  do  not  vary  significantly  in 
quality.  We  then  propose  those  items  to 
the  pubhc  by  notice  and  solicit 
comments  specific  to  those  items  so  that 
we  may  benefit  by  the  experience  and 
knowledge  of  the  public  as  to  perceived 
significant  variations  in  quality. 

We  recognize  that  there  are  variations 
between  and  among  items  but  in  our 
judgment  such  variations  in  quality  do 
not  significantly  effect  the  medically 
necessary  function  of  an  item.  The  basic 
features  of  the  items  included  under  a 
HCPCS  code  are  standard  or  sufficiently 
similar  (for  example,  footrest.  seat,  etc., 
for  wheelchairs)  that  items  which  have 
these  features  are  identifiable  as 
comprising  a  single,  functionally 
equivalent  item  (for  example,  a 
wheelchair).  Therefore,  the  items 
represent  a  commonality  recognized  and 
identified  by  the  HCPCS  code.  Since 
each  item  within  the  code  satisfies  our 
coverage  standards,  we  do  not  consider 
that  any  variations  are  significant.  That 
is  to  say,  if  an  item  with  a  given  HCPCS 
code  is  considered  covered  for  a  given 
medical  need,  then  any  item  under  that 
HCPCS  code  will  be  covered  regardless 
of  its  source  and  is  presumed  to  meet 
the  need. 

Potential  items  or  services  to  be 
subject  to  the  LCL  were  considered 


carefully  before  we  published  the  notice 
of  our  proposed  designation.  We  think 
that  the  opportunity  for  members  of  the 
health  care  profession  and  the  general 
public  to  review  the  listing,  and  to  call 
to  our  attention  any  information  bearing 
on  whether  the  item  or  service  varies 
significantly  in  quality,  is  a  valuable 
check  on  the  validity  and  accuracy  of 
our  designation  and  assures  that  any 
final  designation  meets  the  requirements 
of  section  1842(b)(3).  The  Secretary's 
judgment  is  not  complete  until  after  the 
comments  have  been  reviewed. 
Therefore,  only  the  final  notice  contains 
the  pronouncement  of  the  Secretary's 
judgment  that  an  item  or  service  does 
not  vary  significantly  in  quality.  As 
indicated  in  the  following  response,  we 
are  making  some  revisions  firom  the 
proposed  listing. 

It  shoul  also  be  noted  that  the 
procedure  we  followed  in  developing  the 
proposed  list  was  similar  to  the 
determination  procedure  used  for 
standard  wheelchairs  and  hospital  beds, 
items  currently  subject  to  the  LCL 

Comment'  The  majority  of 
commenters  contended  that  the  products 
vary  significantly  in  quality.  Several 
examples  were  submitted,  with 
descriptions  of  possible  variations: 
ambulance  services,  wheelchairs,  TENS, 
walkers  and  quad  canes,  commodes, 
oxygen  concentrators,  indwelling 
catheters  (Foley-type).  urinary  collection 
and  retention  systems,  and  ostomy  sets. 

Response:  For  the  most  part, 
commenters  on  equipment  and  suppHes 
described  features  of  various  items  and 
how  those  features  might  differ  in 
construction  or  fabrication.  Possible 
consequences  of  failure  were  described. 
However,  commenters  generally  did  not: 
provide  the  identification  of  specific 
products  considered  of  lower  quality; 
indicate  that  negative  consequences 
were  in  fact  occurring;  indicate  that 
significantly  lower  quality  items  are 
now  provided  to  Medicare  patients;  or 
indicate  that  there  was  any  objective 
way  to  modify  the  HCPCS  to  partition 
the  items  into  acceptable  and 
unacceptable  groupings. 

In  some  cases,  commenters  pointed 
out  special  features  primarily  of  a 
comfort  or  convenience  nature  that,  in 
the  case  of  certain  patients,  could  have 
medical  implications  (for  example,  one 
patient  might  develop  pressure  ulcers 
using  one  design  or  construction  of 
equipment  while  another  design  or 
construction  is  claimed  to  relieve  such 
problems;  or  a  particular  design  feature 
is  of  particular  value  to  patients  with 
limited  dexterity).  We  note  that  where 
special  features  or  services  in  excess  of 
normal  needs  are  covered,  medically 


necessary  and  unattainable  with  items 
or  services  available  at  lowest  charge 
levels  (or  even  at  prevailing  and 
customary  levels  for  non-LCL  items  or 
services),  carriers  have  the  authority 
under  42  CFR  405.506  to  determine  a 
reasonable  charge  that  exceeds  the 
customary  charge,  prevaihng  charge,  or 
LCL  of  the  normal  item  or  service. 
Upon  review  of  comments  and 
evaluation  of  additional  information,  we 
are  not  extending  the  LCL  provisions  to 
ambulance  services  and  TENS.  We  also 
are  clarifying  the  application  of  the  LCL 
to  certain  ostomy  supplies  and  to 
oxygen  concentrators.  However,  we  are 
extending  the  LCL  provision  to 
wheelchairs,  walkers  and  quad  canes, 
commodes,  indwelling  catheters  (Foley- 
type),  and  urinary  collection  and 
retention  systems,  as  proposed. 

1.  Ambulance  services.  We  received 
extensive  comments  indicating  that 
some  lower  charging  ambulance 
companies  receive  government 
subsidies  so  that  nonsubsidized 
companies  could  not  compete  at  that 
price.  Charges  from  such  subsidized 
companies  could  determine  the  LCL 
Moreover,  several  commenters  indicated 
that  within  the  same  Medicare  locality 
local  governments  have  established  a 
significantly  different  regulations  on 
ambulance  services  with  regard  to  both 
training  and  quaUfications  of  personnel 
as  well  as  requirements  for  equipment 
with  the  result  that  there  are  significant 
differences  in  quality.  We  believe  that, 
in  light  of  these  concerns,  further  study 
is  warranted  and  we  are  therefore  not 
including  ambulance  services  in  the  list 
of  services  subject  to  LCL 

2.  Transcutaneous  Electrical  Nerve 
Stimulators  (TENS).  Information 
developed  in  response  to  comments 
suggests  that  there  may  be  significant 
quality  variations  among  currently 
marketed  TENS  units,  which  are 
regulated  by  the  Food  and  Drug 
Administration  (FDA).  We  will  attempt 
to  ascertain  more  about  any  particular 
problem  units  and,  for  the  time  being, 
have  decided  to  drop  TENS  from  the  list. 
We  will  consider  excluding  identified 
unreliable  or  ineffective  units  from 
program  coverage  and  instituting  LCLs 
for  TENS  at  a  later  date. 

3.  Ostomy  sets.  One  commenter 
provided  a  substantial  discussion  of  the 
need  for  various  ostomy  bag  accessories 
such  as  skin  barriers,  microporous  tape 
and  seal  rings.  We  note  that  each  of 
these  items  is  coded  and  covered 
individually  or  can  be  purchased  and 
paid  for  as  a  complete  set.  The  concern 
expressed  was  that  the  present  HCPCS 
code  for  bags  sold  separately  does  not 
distinguish  between  bags  with  or 


BEST  COPY  AVAILABLE 


12972 


Federal  Regster  /  Vol.  52,  No.  75  /  Monday.  April  20.  1987  /  Notices 


witnout  seal  rings  and  that  prices  by 
lower  charging  suppliers  might  be  for 
bags  without  seal  rings  while  higher 
charging  suppliers  may  be  selling  bags 
equipped  with  the  seal  ring.  Hius, 
applying  an  LCL  hmit  to  ostomy  bags 
generically  could  result  in  mixing 
products  with  significant  quality 
differences. 

Therefore,  although  LCLs  will  apply  to 
other  components  of  colostomy, 
ureterostomy  and  ileosotomy  sets,  until 
a  coding  distinction  is  made,  the  limits 
will  not  apply  to  ostomy  bags  that  are 
not  supplied  as  part  of  a  set  (HCPCS 
codes  A4365  and  A4366]. 

4.  Oxygen  concentrators.  One 
commenter  pointed  out  that  oxygen 
concentrators  vary  in  their  output 
capacity  and  that  they  have  different 
safety  features.  No  evidence  was 
provided,  however,  in  support  of  the 
conunenter's  assertion  that  differences 
in  safety  features  represent  a  signiHcant 
difference  in  quality. 

We  recognize  that  the  output 
capacities  of  concentrators  vary;  that  is, 
between  2.  3. 4.  5  or  more  liters  per 
minute.  As  indicated  in  section  IV  of 
this  notice,  however,  present  HCPCS 
codes  provide  for  coding  of  oxygen 
concentrtators  on  the  basis  of  the 
amount  of  oxygen  actually  utilized  (i.e., 
in  244  cubic  feet  intervals]  rather  than 
on  the  basis  of  output  capacities. 
However,  some  carriers  make  payment 
for  rental  or  purchase  of  an  oxygen 
concentrator  without  regard  to  the 
amount  of  oxygem  used  through  use  of  a 
local  code  or  by  using  HCPCS  code 
E1396  (oxygen  concentrator,  equivalent 
to  over  1952  cubic  feet]  for  all 
concentrators.  In  these  cases,  we  agree 
with  the  commenter  that  an  LCL  limit 
should  not  be  applied  at  this  time 
because  of  significant  differences 
between  concentrators  of  differing 
capacity. 

Thus,  we  are  instructing  these  carriers 
to  modify  their  coding  system  to 
distinguish  between  concentrators  of 
varying  capacity;  that  is,  2,  3,  4  or  5  or 
more  liters  per  minute  at  85  percent  or 
greater  concentration.  Those  carriers 
will  apply  the  LCL  to  concentrators 
effective  January  1, 1988  at  which  time 
charge  data  for  equipment  of  varying 
capacities  will  be  available.  In  the  case 
of  carriers  that  currently  make  payment 
based  on  the  amount  of  oxygen  used, 
the  LCL  limit  will  be  applied  effective 
May  20, 1987.  While  there  may  be 
charges  for  equipment  of  varying 
capacities  included  under  a  single 
utilization  category  (for  example,  976 
cubic  feet),  all  equipment  billed  under 
this  category  presumably  is  capable  of 
producing  the  requisite  amount  of 
oxygen.  Thus,  any  variation  in  capacity 


between  concentrators  is  not  considered 
significant  since  any  excess  capacity  not 
used  is  not  medically  required. 

5.  Wheelchairs.  One  commenter 
indicated  that  the  following 
characteristics  of  wheelchairs  vary  in 
quality:  framework  tubing,  wheel 
bearings,  wheel  shock  absorbency, 
handrim  design  and  seat  comfort, 
durability  and  ability  to  prevent 
decubitus  ulcers.  We  recognize  that 
wheelchair  characteristics  can  vary  in 
quality.  However,  we  have  no  reason  to 
believe  that  these  variations 
significantly  affect  the  medically 
necessary  function  of  the  item  and  the 
commenter  did  not  present  any  concrete 
information  to  warrant  or  support  such  a 
conclusion.  Also,  we  note  that  standard 
wheelchairs  have  been  subject  to  the 
LCL  provision  for  several  years.  Our 
experience  has  not  shown  that  the 
market  for  standard  wheelchairs  at  or 
below  the  LCL  or  the  market  in  general 
consists  of  items  that  significantly  vary 
in  quality.  Therefore,  we  conclude  that 
wheelchairs  do  not  significantly  vary  in 
quality  and  we  have  included 
wheelchairs  in  this  notice. 

6.  Walkers  and  quad  canes.  One 
commenter  stated  that  quaUty  variations 
in  walkers  and  quad  canes  result  in 
substantial  variations  in  durability  and 
service  needs.  The  commenter  cited 
examples  of  components  of  walkers  and 
quad  canes  that  vary  in  quality.  We 
acknowledge  that  components  may  vary 
in  quality.  However,  we  have  no  reason 
to  believe  that  the  variations 
significantly  affect  the  medically 
necessary  function  of  these  items.  We 
are  not  aware  of  nor  did  the  commenter 
provide  supporting  information  for  the 
assertion  that  walkers  and  quad  canes 
significantly  vary  in  quality.  We. 
therefore,  conclude  that  walkers  and 
quad  canes  do  not  significantly  vary  in 
quality  and  we  have  included  walkers 
and  quad  canes  in  this  notice. 

7.  Commodes.  One  commenter  stated 
characteristics  of  commodes  (e.g., 
welding  and  finish,  tips,  product 
construction,  and  leg  adjustability]  vary 
in  quality.  We  recognize  that  these 
features  of  commodes  may  vary  in 
quality  but  we  have  no  reason  to  believe 
that  these  variations  significantly  affect 
the  medically  necessary  functions  of 
these  items.  The  commenter  did  not 
present  any  supporting  information  for 
the  assertion  that  commodes 
significantly  vary  in  quality  and  we 
have  included  commodes  in  this  notice. 

8.  Indwelling  catheters,  Foley  type. 
Two  commenters  indicated  that  various 
product  quality  characteristics,  common 
to  all  types  of  Foley  catheters,  affect 
patient  care  and  costs.  We  acknowledge 
the  variations  in  quality  among  and 


between  indwelling  catheters.  However, 
the  FDA  has  determined  that  currently 
marketed  catheters  are  safe  and 
effective.  To  that  agency's  knowledge, 
no  studies  have  demonstrated 
significant  variations  in  quality  among 
and  between  catheters.  The  choice  of 
the  type  catheter  selected  for  the 
patient's  use  is  subject  to  the  preference 
of  the  physician  and  the  purpose  of  the 
catheter.  Patient  reaction  to  the  material 
used  in  the  manufacture  of  catheters 
(e.g.  latexs.  Teflon,  eta]  has  resulted  in 
the  development  of  catheters  of  various 
fabric  construction.  We  have  recognized 
and  responded  to  the  fabric  differences 
in  catheters  through  the  denotation  of 
our  HCPCS  codes  for  catheters. 

We  believe  that  indwelling  catheters, 
Foley  type,  do  not  significantly  vary  in 
quality  and  we  have  included  such 
catheters  in  this  notice.  We  have  no 
reason  to  beheve  that  the  variations 
among  and  between  indwelling 
catheters,  Foley  type,  significantly  affect 
the  medically  necessary  function  of 
these  items  and  the  commenters  did  not 
present  any  concrete  information  to 
warrant  or  support  the  assertion  that 
such  catheters  significantly  vary  in 
quality. 

9.  Urinary  collection  and  retention 
systems,  drainage  bags  with  tube  and 
leg  bags  with  tubes.  Several  commenters 
asserted  that  the  presence  or  absence  of 
various  features  of  drain  bags  affect 
system  cost,  comfort  and  usefulness  to 
the  patient.  One  commenter  provided 
samples  of  the  various  components  of 
urinary  collection  systems.  We 
recognize  that  quality  variations  exist 
among  and  between  urinary  collection 
and  retention  systems,  leg  bags  with 
tubes.  However,  we  have  no  reason  to 
believe  that  the  variations  significantly 
affect  the  medically  necessary  function 
of  these  items.  The  commenters  did  not 
present  any  concrete  information  to 
warrant  or  support  the  assertion  that 
urinary  collections  and  retention 
systems,  drainage  bags  with  tubes,  and 
leg  bags  with  tubes  significantly  vary  in 
quality.  We  are  of  the  opinion  that  such 
systems  do  not  significanlty  vary  in 
quality  and  we  have  included  these 
items  in  this  notice. 

As  noted  above,  where  features 
primarily  of  a  comfort  or  convenience 
nature  are  medically  necessary  due  to  a 
patient's  particular  circumstances  and 
are  imattainable  with  items  or  services 
available  at  lowest  charge  levels, 
carriers  have  the  authority  to  determine 
a  reasonable  charge  that  exceeds  the 
customary  charge,  prevaiHng  charge  or 
LCL  of  the  normal  item  or  service. 

Comment-  One  commenter  suggested 
that  HCFA  estabHsh  guidelines  speciHc 
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to  each  item  against  which  quauty 
variations  could  be  tested.  Several 
commenters  suggested  that  services  (or 
lack  of  services)  by  a  supplier  be  taken 
into  account  by  HCFA  in  detennining 
whether  quality  variations  exist  For 
example,  suppliers  of  cervical  collars, 
fftump  socks  and  oxygen  equipment  that 
furnished  customized  fitting  or 
instructions  in  the  use  of  otherwise 
identical  items  felt  that  they  should  be 
paid  higher  than  the  LCL  payment,  as 
did  suppliers  who  provided  patient 
monitoring  or  respiratory  services. 

Response:  Many  of  the  costs  for 
services  the  conunenters  cited  in  their 
argument  are  costs  for  noncovered 
services.  For  example,  respiratory 
therapy  or  home  patient  monitoring 
services  furnished  by  durable  medical 
equipment  suppliers  are  not  covered. 
Services  such  as  fitting,  set-up.  delivery 
and  instructions  for  use  are  generally 
required  and  no  evidence  was  offered 
indicating  that  such  services  are  not 
provided  as  required  by  any  suppliers, 
including  the  more  economical  suppliers. 
On  the  contrary,  these  comments  clearly 
suggest  that  in  some  cases  the  variations 
in  charges  are  due  to  the  provision  of 
noncovered  services.  We  note  that 
where  special  features  or  services  in 
excess  of  normal  needs  are  covered, 
medically  necessary  and  unattainable 
with  items  or  services  available  at 
lowest  charge  levels  (or  even  at 
prevailing  and  customary  levels  for  non- 
LCL  items  or  services),  carriers  have  the 
authority  under  42  CFR  405.506  to  make 
payments  based  on  charges  higher  than 
customary  or  prevailing  charges  or  the 
LCL 

However,  we  are  not  extending  the 
LCL  limitation  to  stump  socks.  As  noted 
earlier,  we  gave  priority  to  items  and 
services  that  are  most  frequently  paid 
for  under  Medicare.  We  specifically 
identified  for  LCL  purposes  those  items 
that  account  for  the  highest  dollar 
volume  of  Medicare  payment  in  the 
durable  equipment,  medical  supply  and 
prosthetic  categories.  Due  to  an  error  in 
transposition  of  the  code  number  for 
prosthetic  stockings,  the  code  for  stump 
socks  (a  low  volume  item)  was 
inadvertently  included  in  the  proposewd 
list  while  prosthetic  stockings  were 
omitted.  Since  prosthetic  stockings  were 
not  subject  to  comment,  they  also  will 
not  be  subject  to  LCL  limitations  at  this 
time. 

Comments  on  Widely  and 
Consistently  Available  in  a  Locality 
Comment:  Without  providing  additional 
detail,  a  number  of  commenters 
disagreed  that  all  the  items  and  servix^ea 
are  widely  and  consistently  available  in 
their  localities.  One  commentec,  citing  a 


1981  report  of  the  General  Accounting 
Office  (GAO),  alleged  that  standard 
wheelchairs  (cutrently  subject  to  the 
LCL  screens)  are  not  wiiiely  and 
consistently  available. 

Response:  We  believe  that  the 
commenters  are  under  the  erroneous 
impression  that  payment  levels  will  be 
established  that  do  not  reSect  charges  in 
their  locality.  The  regulations  define  the 
charge  at  which  an  item  or  service  is 
widely  and  consistendy  available  as  the 
25th  percentile  of  the  array  of  charges 
for  that  item  or  service.  In  program 
instructions  (section  501S.1  of  the 
Medicare  Carriers  Manual),  we  further 
limit  the  definition  of  widely  and 
consistendy  available  to  items  or 
services  for  which  there  are  at  least  four 
suppliers  in  the  locality  furnishing  the 
service  and  at  least  20  charges  for  the 
service  in  that  locality  during  the 
quarter  (July-September)  ftxjm  which  the 
charge  data  are  derived.  Thus,  there 
must  be  at  least  five  charges  at  or  below 
the  LCL  during  that  quarter.  If  an  item 
camiot  meet  these  thresholds,  no  LCL 
can  be  calculated  or  applied  in  that 
locality.  These  thresholds  are  higher 
than  those  usewd  when  the  GAO  made 
its  observations.  At  the  time  of  the  GAO 
observations  HCFA  required  only  four 
charges  to  calculate  an  LCL 

Comment-  Several  commenters  stated 
that  supphers  whose  charges  were 
above  the  LCL  would  refuse  to  accept 
assignment,  and  beneficiaries  would 
either  have  to  pay  additional  out-of- 
pocket  expenses  or  seek  a  supplier  that 
accepts  assignment,  which  might 
involve  considerable  travel. 

Response:  We  do  not  believe  these 
outcomes  are  likely.  For  several  years 
standard  wheelchairs  and  hospital  beds 
have  been  subject  to  the  LCL  criteria. 
Our  experience  with  the  use  of  LCL  as  a 
limit  on  reimbursement  for  these  two 
items  has  not  demonstrated  a  decrease 
in  supplier  acceptance  of  assignment 
On  the  contrary,  assignment  is  at  a  high 
level  for  both  standard  hospital  beda 
and  standard  wheelchairs  and  has 
remained  constant  over  the  years.  Our 
most  recent  data  show  that  the 
assigimient  rate  for  standard 
wheelchairs  is  88  percent  and  the 
assignment  rate  for  standard  hospital 
beds  ia  95  percent  Based  on  these  rates, 
we  have  no  Kason  to  expect  supplier 
acceptancew  of  assignment  to  decrease 
significantly  for  any  additional  items  or 
services  because  they  are  subject  to  the 
LCL  criteria. 

Fuithennore,  we  believe  that 
acceptance  of  assignment  is  a  marketing 
tool  for  suppliers  that  has  a  strong 
bearing  on  their  ability  to  attract  patient 
self-referrals  (patienta  who  select  their 


supplier  without  referral  from  another 
party  such  as  a  physician  or  discharge 
plannaj  and.  more  importantiy,  to 
receive  referrals  from  third  partiers  such 
as  physicians  and  hospiul  discharge 
planners.  In  many  cases,  refusal  to 
accept  asaigmnent  will  cause  patients 
and  thicd  parties  to  change  their 
referrals  to  those  suppliers  who  accept 
assignment  It  is  more  likely  that  the 
more  economical  suppliers  will  continue 
to  accept  assignment  because  they  are 
the  ones  currently  charging  near  or 
below  the  LCL  Any  change  in  referrals 
is  likely  to  be  to  a  more  economical 
supplier  and  to  result  in  decreased  out- 
of-pocket  expenditures  for  beneficiary 
coinsurance.  To  the  extent  that  LCLs 
create  lower  thresholds  for  increased 
out-of-pocket  costs,  they  also  create 
greatCT  incentivee  to  find  less  expensive 
suppliers  even  among  beneficianes  who 
now  deal  with  suppliers  who  do  not 
accept  assignment.  Thus,  there  may  be 
shifts  of  currently  unassigoed  services  to 
suppliers  who  accept  assignment 

In  addition,  we  believe  that  in  most 
cases  the  difference  between  current 
reimbursement  and  reimbursement 
under  an  LCL  has  been  overestimated 
(see  the  final  Regulatory  Impact 
Analysis  in  section  V  of  this  notice)  so 
that  the  impact  on  the  income  of  any 
given  supplier  (and  thus  the  impact  of 
LCLs  on  assignment  decisions)  will  be 
less  than  widely  supposed.  Finally, 
regarding  the  possibility  that  a 
beneficiary  might  have  to  travel  far  to 
find  a  supplier  that  accepts  aesignment 
if  the  carrier  determines  that  a  locality 
structure  is  causing  a  substantial 
inconvenience,  the  carrier  can  request  a 
reconfiguration  to  better  facilitate  the 
implementation  of  the  LCL 

Comment  Suppliers  asked  that  deluxe 
and  convenience  items  be  deleted  from 
the  list  of  items  subject  to  LCL 
reimbursement  because  they  are  not 
widely  and  consistently  available  in  a 
locality. 

Response:  The  proposed  notice  stated 
that  convenience  or  deluxe  items  or 
features  are  not  generally  covered  by 
the  Medicare  program,  but  under 
certain  circumstances,  the  items  may  be 
fully  covered  and  reimbursed.  For  sake 
of  compietenesa  and  accuracy,  we 
believe  that  it  ia  reasonable  for  such 
items  or  aervicea  to  be  aubject  to  the 
LCL  provision  when  comparable, 
covered,  medically  necessary  items  are 
also  aubject  to  the  LCL  In  this  manner, 
we  have  uniform.  LCLa  for  aimilar  items 
or  aervicea.  As  indicated  above,  if  a 
carrier  dx>es  not  receive  at  least  20 
charges  in  the  data  period  (July- 
September)  or  if  these  charts  were 
made  by  fewer  thmi  four  atqipliers.  the 
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carrier  would  not  be  allowed  to 
calculate  an  LCL  for  the  deluxe  item  or 
feature  under  applicable  program 
instructions. 

Comment  Commenters  stated  that  the 
locality  used  for  establishing  the  LCL 
may  be  as  large  as  an  entire  State, 
theoretically  requiring  a  beneficiary  to 
travel  hundreds  of  miles  to  obtain  an 
item  or  service  at  the  payable  rate.  A 
further  comment  was  that  the  locality 
for  the  LCL  is  the  same  as  the  prevailing 
charge  locality  for  physicians  and  may 
not  be  appropriate  for  the  LCL 

Response:  For  the  purpose  of  making 
reasonable  charge  determinations,  a 
locahty  is  the  geographic  area  for  which 
a  Medicare  carrier  derives  the  prevailing 
charges  for  items  or  services.  A  locality 
usually  is  a  political  or  economic 
subdivision  of  a  State,  and  it  should 
include  a  cross-section  of  the  population 
with  respect  to  economic  and  other 
characteristics. 

Medicare  carriers  delineate  localities 
on  the  basis  of  their  knowledge  of  local 
conditions.  The  localities  may  differ  in 
population  density,  economic  level  and 
other  factors,  including  medicfd 
considerations,  affecting  charges  for 
items  or  services. 

The  localities  used  to  determine 
prevailing  charges  for  physicians  may 
be  the  same  as  the  localities  used  to 
determine  the  prevailing  charge  for 
other  items  or  services  but  this  can 
di^er.  For  example,  in  many  carrier 
service  areas  there  are  multiple 
localities  for  physician  services  but  a 
single  state-wide  locality  for  durable 
medical  equipment.  We  agree  with  the 
commenter  that  the  prevailing  charge 
locality  generally  used  for  physician 
services  may  not  be  appropriate  for  a 
specific  LCL.  In  fact,  our  program 
instructions  (section  5015.3  of  the 
Medicare  Carriers  Manual)  provide  that 
when  calculating  and  implementing  an 
LCL  for  an  item  there  may  be 
advantages  in  using  localities  other  than 
those  previously  used  for  determining 
the  prevailing  charges  for  the  item.  Such 
revised  localities  could  be  broader  or 
more  limited  than  the  previously  used 
locality  and  the  locality  structure  could 
vary  between  items.  However,  when  an 
LCL  locality  is  modified  for  a  particular 
item,  the  modified  locaUty  must  be  used 
to  calculate  the  prevailing  charge  for 
that  item. 

Where  a  carrier  determines  that  a 
locality  structure  is  causing  substantial 
inconvenience  for  beneficiaries  to 
obtain  items  at  LCL  levels  (for  example, 
the  beneficiaries  are  not  in  the  delivery 
area  of  any  supplier  whose  customary 
charge  is  at  or  below  the  LCL  for  the 
items],  the  carrier  can  request  a 


reconfiguration  to  better  facilitate  the 
implementation  of  the  LCL. 
Comment-  A  few  suppliers  asked  for  a 

!;eneral  exception  to  the  LCL  payment 
evel  for  rural  areas  because  of  the 
allegedly  greater  cost  of  furnishing  items 
and  services  in  those  areas. 

Response:  Because  there  was  no 
supporting  evidence  of  excessive  costs 
in  rural  areas,  we  do  not  believe  that  it 
has  been  shown  that  there  is 
lustification  for  a  blanket  urban/rural 
exception  to  the  LCL  limits.  We  will 
instruct  carriers  to  be  aleri  to  problems 
that  may  arise  in  specific  rural  areas. 
We  beUeve  the  existing  policies,  as 
outlined  in  the  preceding  response 
regarding  carrier  authority  and 
responsibilities  for  locality 
determinations,  are  sufficient  to  respond 
to  any  need  to  make  distinctions 
between  geographic  areas  for  the 
purpose  of  calculating  LCLs  for  specific 
items. 

Comment:  One  commenter  stated  that 
consideration  should  be  given  to 
examining  the  regional  variations  in  LCL 
levels  not  only  to  reduce  the 
tmreasonably  high  calculations  but  also 
to  increase  those  that  may  be 
unreasonably  low.  In  the  commenter's 
opinion,  the  proposal  penalizes  suppliers 
who  kept  their  charges  as  low  as 
possible. 

Response:  The  LCL  is  based  upon 
actual  submitted  charges  by  suppliers 
within  a  locality.  We  believe  that  in  the 
marketplace  the  actual  charges  reflect 
the  costs  associated  with  the  business 
(overhead  expenses]  plus  a  reasonable 

Erofit.  The  actual  charge  is  determined 
y  the  supplier  and  not  by  HCFA. 
Therefore,  LCLs  are  an  accurate  and  fair 
representation  of  the  self-determined 

Eractice  in  the  locality.  As  discussed 
elow  under  "Calculations  of  LCLs," 
inherent  reasonableness  principles  may 
be  applied  where  necessary,  and 
extreme  variations  in  regional  LCL 
levels  may  warrant  such  an  application. 
We  do  not  agree  that  lower  charging 
supphers  are  harmed  by  the 
establishment  of  an  LCi.  A  more 
reasonable  expectation  is  that  such 
suppliers  will  see  some  increase  in 
business. 

Comments  on  Calculation  of  LCLs 

Comment  A  few  suppliers  and  others 
who  had  contacted  carriers  for  charge 
data  and  at  the  25th  percentile  were  told 
that  the  information  was  not  readily 
available.  The  commenters  noted  that 
reimbursement  levels  for  some  items 
have  not  risen  due  to  statutory  freezes 
and  the  application  of  other  fee  increase 
limitations  (such  as  the  use  of  the 
inflation-indexed  charge].  They 
questioned  whether  carriers  have  the 


requisite  data  on  which  to  base  accurate 
LCL  limits. 

Response:  Except  for  the  two  items  of 
durable  medical  equipment  presently 
subject  to  the  LCL  limit,  carriers  have 
not  routinely  computed  the  25th 
percentile  of  the  array  of  charges;  there 
was  no  need  for  such  information. 
Moreover,  the  LCL  limits  for  1987  will  be 
based  on  claims  processed  in  the  July 
through  September  1986  period  and  such 
data  would  not  have  been  available 
when  the  requests  were  made.  However, 
the  carriers  have  been  instructed  to 
compute  LCL  limits  for  all  items  and 
services  included  in  the  notice  and  we 
have  no  reason  to  question  the 
availability  or  accuracy  of  the  charge 
data  that  will  be  used  to  make  these 
calciilations. 

Comment  One  commenter  asked  if 
the  reputation  of  the  supplier  for 
rehability  and  integrity  could  be  taken 
into  account  in  calculating  an  LCL. 

Response:  Consideration  of  supplier 
reputation  is  beyond  the  provisions  of 
the  statute,  the  legislative  history,  and 
our  regulations.  Also,  judgments  about 
reputation  would  be  so  subjective  as  to 
be  totally  unadministrable. 

Comment  A  commenter  suggested 
that  HCFA  use  the  inherent 
reasonableness  principle  instead  of  the 
LCL  criteria  to  set  reimbursement  levels 
for  the  listed  items  and  services. 

Response:  From  the  reimbursement 
point  of  view,  the  LCL  is  one  of  several 
limitations  used  in  calculating 
reasonable  charges,  to  be  used  in 
addition  to  the  determination  of 
customary,  prevailing  charges  and  the 
inflation  indexed  charges  (UCs].  LCLs, 
prevailing  charges,  customary  charges 
and  the  UCs  are  all  based  on  the  actual 
charging  pattern  of  suppliers.  The 
inherent  reasonableness  principle 
applies  when  using  the  standard 
reasonable  charge  determination 
mechanisms  results  in  grossly  excessive 
or  deficient  charges  (42  CFR  405.502(g]). 
There  may  well  be  circumstances  where 
it  is  appropriate  for  carriers  or  HCFA  to 
apply  inherent  reasonableness  for  an 
item  subject  to  any  of  the  reasonable 
chai;ge  limits  (e.g..  customary  charges, 
prevailing  charges,  LCLs  and  the  UCs]. 
This  might  be  true,  for  example,  where 
there  is  no  competitive  market,  or 
Medicare  is  the  dominant  payer  so  that 
the  allowance  computed  at  the  25th 
percentile  of  the  array  of  customary 
charges  results  in  a  grossly  excessive 
chaise.  Therefore,  the  use  of  inherent 
reasonableness  is  Hmited  to  special 
circumstances,  while  the  use  of  LCLs  is 
required  wherever  it  can  be  determined 
that  items  do  not  vary  significantiy  in 
quality.  The  use  of  LCLs  does  not 
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guarantee  an  inherently  reasonable 
result,  so  that  this  principle  may  be 
applied  to  those  aefrvices  for  which  LCLs 
have  been  established  Therefore  the 
use  of  LCLs  and  the  use  of  inherent 
reasonableness  screens  must  be  viewed 
as  concurrent  limitations,  not  as 
substitutes  for  one  another. 

Miscellaneous  Comments 

Comment  Some  commentere 
indicated  their  belief  that  under  the  LCL 
provision  they  will  receive  only  25 
percent  of  their  charges. 

Response:  These  commenters  have 
confused  the  meaning  of  "25  percent  of 
and  the  "25th  percentile."  The  25th 
percentile  of  charges  means  an  actual 
charge  which  is  equal  to  or  higher  than 
one  quarter  of  all  the  charges.  Thus,  at 
least  one  out  of  every  four  transactions 
is  at  this  price  or  less. 

Comment:  Many  commenters  stated 
that  companies  with  lower  charges  will 
be  forced  out  of  business  because  of  a 
smaller  margin  between  their  costs  and 
reimbursement,  and  that  companies 
with  higher  charges  will  predominate  in 
the  market  place,  contrary  to  the 
purpose  of  the  LCL  Commenters  also 
stated  that  as  a  result  of  the  proposal, 
services  will  become  less  widely  and 
consistently  available  at  the  LCL 

Response:  We  do  not  agree  with  this 
comment.  Payment  for  services  on  the 
basis  of  the  LCL  to  companies  with 
lower  chai<ges  will  be  at  or  near  the 
same  amount  currently  received  under 
the  customary  and  prevailing  charge 
methodology.  Companies  with  lower 
charges  could  benefit  from  additional 
business  due  to  their  willingness  to 
furnish  requested  items  at  tihe  LCL  We 
do  not  believe  any  company  will  suffer 
adverse  consequences  from  the 
application  of  the  LCL  great  enough  to 
force  it  out  of  business.  On  the  other 
hand,  companies  with  charges  higher 
than  the  25th  percentile  should  expect  a 
decrease  in  reimbursement.  Based  on 
our  experience  with  wheelchairs  and 
hospital  beds,  where,  respectively,  88 
and  95  percent  of  the  claims  have  been 
made  on  assigned  basis  and  the 
suppliers  therefore  have  accepted  LCL 
payment  levels  as  payment  in  full,  we 
see  no  reason  to  expect  that  these  items 
will  become  less  widely  and 
consistently  available. 

Comment  A  supplier  commented  that 
it  is  locked  into  a  participation 
agreement  (to  accept  Medicare 
assignment  for  all  claims]  and  could  go 
out  of  business  before  the  agreement 
ends. 

Response:  We  believe  the  commenter 
greatly  overestimates  the  impact  diat 
the  LCL  limit  will  have  on  program 
reimbuEsement.  (See  the  final  Regulatory 


Impact  Analysis  in  secuon  v  oi  inis 
notice.)  In  addition,  after  carriers 
prepared  data  on  1987  payment  levels 
(including  customary,  prevailing  and  LCI 
screens],  the  data  were  made  available 
to  suppliers  during  the  period  in  which 
they  had  to  decide  whether  to 
participate  in  Medicare.  Suppliers 
should  have  found  this  information 
helpful  in  order  to  make  a  decision 
regarding  their  participation  for  1987. 
For  1987,  suppliers  were  not  locked  into 
their  1986  agreement  For  1988  and 
succeeding  years,  diese  data  will 
continue  to  be  made  available  during 
the  time  period  that  suppliers  have  to 
decide  whether  to  participate  in  the 
Medicare  suppher  participation 
program. 

Comment  A  commenter  expressed  his 
opinion  that  carriers  have  had  no  reason 
to  record  or  array  charge  data  for 
durable  medical  equipment  and  oxygen 
equipment  because  reimbursement  for 
fiscal  year  (FY]  1987  will  be  based  upon 
the  FY  1985  charge  updated  by  the 
consumer  price  index.  Therefore,  the 
proposal  will  only  make  work  for  the 
carriers. 

Response:  We  believe  the  commenter 
is  referring  to  the  inflation-indexed 
charge  (IIC]  and  assumes  that  only  the 
lie  will  be  used  to  establish  reasonable 
charge  levels.  However,  in  addition  to 
the  UC,  the  customary,  prevailing  and 
LCL  screens  continue  to  be  used  to 
determine  the  reasonable  charge. 
Carriers  continually  maintain  charge 
files  and  update  the  customary  and 
prevailing  charge  for  items  and  services 
each  January.  This  practice  is  ongoing 
despite  the  various  payment  caps  and 
special  payment  rules. 

The  standard  methodology  for  the 
determined  of  LCLs  has  been  in  place 
for  years,  and  LCLs  are  now  calculated 
for  wheelchairs  and  hospitals  beds. 
There  will  be,  of  course,  some  additional 
work  involved  in  computing  a  larger 
number  of  LCL  limits.  However,  this  is 
largely  an  automated  process,  the  costs 
of  which  will  be  outweighed  by  the 
savings. 

Comment  When  HCFA  adopted  the 
25th  percentile  as  the  LCL  it  stated  that 
it  would  evaluate  the  effect  of  that 
decision.  To  the  best  of  the  commenters' 
knowledge,  HCFA  never  did  this. 

Response:  HCFA  evaluated  the  effect 
of  the  25th  percentile  as  the  LCL  in  a 
report  dated  April  6. 1982.  which  was 
cited  in  ^e  preamble  to  the  proposed 
notice.  The  study  ("Evaluation  of  the 
Impact  of  the  Lowest  Charge  Level 
(LCL)  Provision  (Regulation  at  42  CFR 
405.511,  Reasonable  Charges  for  Medical 
Services,  Supplies  and  Equipment]"] 
found  that  the  25th  percentile  was  an 
appropriate  percentile  for  the  LCL  In 


aaoiuon,  accord'.ng  to  the  study, 
because  charges  often  do  not  vary 
widely  for  certain  items,  the  25th 
percentile  frequently  encompasses  a 
much  higher  percentile  of  the  charges. 
We  ascertained  that  sometimes  the 
charge  at  the  25th  percentile  is  the  same 
as  the  charge  at  higher  percentiles. 
Further,  for  items  subject  to  existing  LCL 
limits,  the  lack  of  quality  related 
problems  and  the  industry  acceptance 
(as  evidenced  by  the  high  assignment 
rates]  clearly  reinforce  the  conclusion 
that  the  25th  percentile  is  an  appropriate 
percentile  for  calculating  the  LCL 

Comments  on  the  Impact  of  LCLs 

Comment  Commenters  alleged  that 
beneficiaries  will  have  to  use  lesser 
quality  services  and  items  and  will  need 
greater  medical  care  to  take  care  of 
problems  caused  by  inferior  products 
and  services.  They  believe  the  impact 
analysis  should  have  addressed  the 
possibihty  of  higher  medical  costs. 

Response:  We  have  no  reason  to 
believe  application  of  the  LCL  limit  to 
additional  items  and  services  will  add  to 
medical  care  costs  as  the  commenter 
suggests.  No  evidence  in  support  of  this 
result  was  provided. 

Comment  In  a  commenter's  view 
placing  items  and  services  on  the  LCL 
list  as  proposed  will  cause  the  quality  of 
products  and  related  services  to 
deteriorate.  He  projected  that  products 
will  necessarily  have  shorter  life  spans, 
thus  raising  costs  in  the  long  run. 

Response:  Based  on  experience  with 
standard  hospital  beds  and  wheelchairs, 
there  is  no  evidence  that  the  quality  of 
products  subject  to  LCL  services  will 
deteriorate.  We  have  no  evidence 
whatsoever  that  quality  has  suffered  on 
these  items.  In  addition,  since  25  percent 
of  the  current  market  for  items  we 
propose  to  add  to  the  list  is  composed  of 
items  that  are  now  below  or  at  what  will 
become  the  LCL  we  have  no  reason  to 
believe  that  these  items  will  deteriorate 
in  quality  simply  because  they  are 
added  to  the  LCL  list.  Due  to 
competitive  and  economic  factors, 
warranty  considerations,  and  the 
product  babihty  laws,  we  believe 
manufacturers  will  continue  to  maintain 
the  quality  of  their  products. 

Comment  A  commenter  observed  that 
any  savings  achieved  by  this  proposal 
will  be  minimal  due  to  the  impact  of  the 
inflation-indexed  charge  on  establishing 
reasonable  charges. 

Response:  We  agree  that  the  inflation- 
indexed  charge  (nC]  screen  will  have  a 
greater  effect  on  calculating  reasonable 
charge  levels  than  was  estimated  in  the 
proposed  notice.  The  effect  of  the  DC 
and  a  revised  estimate  of  the  fiscal 
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impact  of  our  actions  are  discussed  in 
Section  V  of  this  notice. 

Comment  In  the  opinion  of  some 
commenters,  the  abihty  of  U.S. 
manufacturers  to  compete  with  foreign- 
based  competitors  will  decrease  while 
relatively  inexpensive  foreign  products 
are  inferior  in  quality. 

Response:  Medical  equipment 
suppliers  have  an  incentive  to  buy  their 
equipment  and  supplies  in  as  prudent  a 
maimer  as  possible.  This  includes 
judging  the  relative  price  and  quality  of 
the  products  they  are  buying  while 
keeping  in  mind  factors  such  as 
avaiiabihty  of  parts  and  the  value  of 
manufacturer's  insurance  and 
warranties.  These  are  buying  decisions 
properly  left  to  the  purchasing  suppliers. 
Nothing  in  the  application  of  LCL 
interferes  with  these  decisions  or  places 
different  requirements  of  any  nature  on 
foreign  or  domestic  manufacturers.  We 
do  not  have  any  information  to  establish 
that  foreign-made  products  subject  to 
the  LCL  vary  signihcantly  in  quaUty 
from  American-made  items  and  the 
commenters  did  not  supply  any. 

We  are  revising  downward  the 
economic  impact  of  this  notice.  In 
addition,  as  stated  earlier  in  this  notice, 
the  difference  between  the  LCL  and  the 
prevailing  charge  is  often  not  signiHcant. 
Consequently,  we  do  not  expect  a 
significant  shift  to  occur  in  medical 
equipment  suppUers  purchasing 
decisions. 

Comment:  One  commenter 
recommended  that  a  product-specific 
and  locality-specific  analysis  of  the 
impact  of  the  proposed  notice  be 
undertaken. 

Response:  The  type  of  analysis 
requested  by  the  conmienter  is  not 
necessary  to  meet  the  requirements  of 
Executive  Order  12291  or  the  Regulatory 
Flexibility  Act.  In  any  case,  we  do  not 
generally  have  data  readily  available  to 
undertake  this  type  of  analysis.  Further, 
to  undertake  a  product-specific  and 
locality-specific  analysis  in  this  case,  we 
would  need  not  only  the  LCLs  for  each 
specific  code  for  each  locality  as 
determined  by  the  carriers,  but  we 
would  also  need  reliable  and 
comparable  data  on  the  frequency  with 
which  each  item  was  furnished  and  paid 
for.  Despite  our  long-term  efforts  to 
improve  our  data  on  Medicare  Part  B 
payments,  we  do  not  have  such  data. 

Comment:  Several  commenters 
recommended  that  physical  therapy 
services  not  be  made  subject  to  the  LCL 
provision  because  there  are  wide 
differences  in  training  among  therapists 
and  therefore  in  quality  of  service. 

Response:  We  invited  conmients  from 
the  public  on  the  possible  inclusion  of 
physical  therapy  in  the  future.  At  this 


time  we  are  not  making  a  determination 
to  subject  physical  therapy  services  to 
the  LCL  Any  such  decision  will  be 
published  as  a  proposed  notice  subject 
to  public  comment 

rv.  List  of  Items 

We  are  adding  the  following  items  to 
the  hst  of  items  and  services  subject  to 
the  LCL  provision,  42  CFR  405.511. 
Except  as  noted  above  under  Section  III 
of  this  notice,  we  are  effectively 
adopting  the  list  of  items  and  services  as 
proposed  on  August  15, 1986.  In  Section 
III,  we  explained  that  ambulance 
services  will  not  be  added  to  the  list 
Also  deleted  from  the  proposed  list  are 
TENS  (E0720  and  E0730)  and  stump 
socks  (L8480].  In  addition,  we  note  that 
certain  colostomy  supplies  (A4365  and 
A4366),  when  obtained  separately,  are 
not  subject  to  the  LCL  provision. 

We  are  using  the  codes  and 
terminology  in  the  HCPCS  to  describe 
the  services  and  items  on  the  Hst  Except 
as  specifically  provided,  all  of  the 
components  of  the  items  and  devices 
listed  below  are  subject  to  the  LCL 
provision  even  if  some  of  the 
components  of  an  item  are  obtained 
separately  by  the  beneficiary,  or  if  some 
components  are  purchased  while  others 
are  rented. 

A.  Items  of  Durable  Medical  Equipment 

1.  Standard  Wheelchair,  fixed  full 
length  arms,  fixed  or  swing  away 
detachable  foot  rests  (E1130). 

2.  Wheelchair,  detachable  arms,  desk 
or  full  length,  swing  away  detachable 
foot  rests  (E1140). 

3.  Wheelchair,  detachable  arms,  (desk 
or  full  length),  swing  away  detachable 
elevating  leg  rests  (E1150). 

4.  Wheelchair,  fixed  full  length  arms, 
swing  away  detachable  elevating  leg 
rests  (Elieo). 

5.  Amputee  wheelchair,  fixed  full 
length  arms,  swing  away  detachable 
elevating  leg  rests  (E1170). 

6.  Amputee  wheelchair,  fixed  full 
length  arms,  without  footrests  or  leg 
rests  (E1171). 

7.  Amputee  wheelchair,  detachable 
arms  (desk  or  full  length),  without  foot 
rests  or  leg  rests  (E1172). 

8.  Amputee  wheelchair,  detachable 
arms  (desk  or  full  length),  swing  away 
detachable  foot  rests  (E1180). 

9.  Amputee  wheelchair,  detachable 
arms  (desk  or  full  length),  swing  away 
detachable  elevating  leg  rests  (E1190). 

10.  Amputee  wheelchair,  fixed  full 
length  arms,  swing  away  detachable 
foot  rests  (E1200). 

11.  Economy  wheelchair,  fixed  full 
length  arms,  fixed  foot  rest  (ElOlO). 


12.  Fully  reclining  wheelchair,  fixed 
full  length  arms,  swing  away  detachable 
elevating  leg  rests  (E1050). 

13.  Fully  reclining  wheelchair, 
detachable  arms,  desk  or  full  length, 
swing  away  detachable  elevating  leg 
rests  (E1060). 

14.  RoUabout  chair,  without  arms 
(E1030).  (In  lieu  of  medically  necessary 
wheelchair  (E1130)). 

15.  Rollabout  chair,  with  fixed  or 
removable  arms  (E104G).  (In  lieu  of 
medically  necessary  wheelchair 
(E1130).) 

16.  Hospital  Bed,  with  side  rails,  fixed 
height  with  mattress  (E0250). 

17.  Hospital  Bed,  with  side  rails 
variable  height  hi-ol  with  mattress 
(E0255). 

18.  Hospital  Bed,  with  side  rails,  semi- 
electric,  head  and  foot  adjustment  with 
mattress  (E0260). 

19.  Hospital  Bed,  with  side  rails,  total 
electric  (head,  foot  and  height 
adjustments,  with  mattress)  (E0265). 

20.  Trapeze  Bars,  also  known  as 
patient  helper,  attached  to  bed,  with 
grab  bar  (E0910). 

21.  Trapeze  Bar,  freestanding, 
complete  with  grab  bar  (E0940). 

22.  Walker,  wheeled,  without  seat 
(E0141). 

23.  Walker,  rigid  (pick  up],  adjustable 
or  fixed  height  (£0130). 

24.  Cane,  quad  or  three  prong, 
includes  canes  of  all  materials, 
adjustable  or  fixed,  with  tips  (E0105). 

25.  Cane,  includes  cemes  of  all 
materials,  adjustable  or  fixed,  with  tip 
(EOlOO). 

26.  Sitz-type  bath,  portable,  fits  over 
commode  seat  (E0160). 

27.  Sitz-type  bath,  portable,  fits  over 
commode  seat  with  faucet  attachments 
(E0161). 

28.  Sitz  bath  chair  (E0162). 

29.  Commode  chair,  stationary,  with 
fixed  arms  (E0163). 

30.  Commode  chair,  stationary,  with 
detachable  arms  (E0165). 

31.  Pail  or  pan  for  use  with  commode 
chair  (E0167). 

32.  Foot  rest,  for  use  with  commode 
chair,  each  (E0175). 

33.  Decubitus  care  mattress,  includes 
flotation  or  gel  mattress  (E0190). 

34.  Oxygen  contents,  gaseous,  per 
cubic  foot  (E0400). 

36.  Oxygen  contents,  gaseous,  per  100 
cubic  feet  (E0405). 

36.  Oxygen  contents,  liquid  per  pound 
(E0410). 

37.  Oxygen  contents,  liquid,  per  100 
pounds  (E0415]. 

38.  Stationary  compressed  gas  system, 
includes  use  of  container,  regulator  with 
flow  gauge,  humidifier/nebulizer, 
cannula  or  mask  and  tubing  (E0425). 


39.  Oxygen  system,  gaseous,  portable, 
includes  portable  container,  supply 
container,  regulator  with  flow  gauge, 
humidifier,  cannula  or  mask  and  tubing 
(E0430). 

40.  Oxygen  system,  liquid,  stationary, 
includes  use  of  reservoir,  contents, 
indicator,  flowmeter,  humidifier, 
cannual  or  mask  and  tubing  (E0440). 

41.  Oxygen  system,  liquid,  portable, 
includes  portable  container,  supply 
reservoir,  flow,  humidifier,  cannula  or 
masks,  tubing  and  refill  adaptor  (E0435). 

42.  Oxygen  concentrator,  equivalent 
to  244  cubic  feet  (E1388). 

43.  Oxygen  concentrator,  equivalent 
to  488  cubic  feet  (E1389). 

44.  Oxygen  concentrator,  equivalent 
to  732  cubic  feet  (E1390). 

45.  Oxygen  concentrator,  equivalent 
to  976  cubic  feet  (E1391). 

46.  Oxygen  concentrator,  equivalent 
to  1220  cubic  feet  (E1392). 

47.  Oxygen  concentrator,  equivalent 
to  1464  cubic  feet  (E1393). 

48.  Oxygen  concentrator,  equivalent 
to  1708  cubic  feet  (E1394). 

49.  Oxygen  concentrator,  equivalent 
to  1952  cubic  feet  {E1395). 

50.  Oxygen  concentrator,  equivalent 
to  over  1952  cubic  feet  (E1396). 

51.  Humidifier,  durable  for  extensive 
supplemental  humidification  during  IPPB 
treatments  or  oxygen  delivery,  e.g., 
cascabe  (E0550). 

52.  Humidifier,  durable  for 
supplemental  humidification  during  IPPB 
treatment  or  oxygen  delivery,  e.g., 
cascade  jr.  (E0560]. 

53.  Humidifier,  durable  glass  or 
autoclavable  plastic  bottle  (E0555). 

54.  Compressor,  air  power  source  for 
equipment  which  is  not  self-contained  or 
cylinder  driven  (E0565). 

55.  Nebulizer,  with  compressor  e.g., 
Devilbiss  pulmo-aid  (E0570). 

56.  Nebulizer,  durable,  glass  or 
autoclavable  plastic,  bottle  type,  for  use 
with  regulator  or  flowmeter  (E0580]. 

57.  Nebulizer,  self-contained, 
ultrasonic  (E0575). 

58.  Suction  pump,  home  model, 
portable  (EoeoOJ. 

59.  Seat  lift  chair,  motori2ed  to  assist 
patient  in  standing  and  sitting  (£0620). 

60.  Patient  lift,  hydraulic,  with  seat  or 
sling  (E0630). 

61.  Mattress,  innerspring  (E0271). 

62.  Mattress,  foam  rubber  (E0272). 

63.  Bedside  rails,  half  length  (E0310). 

64.  Bedside  rails,  full  length  (E0310). 

65.  IPPB  machines  with  automatic 
valves,  exemal  power  source,  includes 
cylinder  regulator,  built-in  nebulization 
(E0510). 

66.  IPPB  machines  with  automatic 
valves,  electrically  driven  with  internal 
compressor,  built-in  nebulization 
(E0515). 
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67.  IPPB  machines  with  manual 
valves,  external  power  source,  includes 
cyclinder  regulator,  built-in  nebulization 
(EOSOO). 

68.  IPPB  machines  with  manual 
valves,  electrically  driven  with  internal 
power  source,  built-in  nebrulization 
[E0505). 

69.  Pressure  pad,  alternating  with 
pump  [E0180). 

70.  Pressure  pad,  alternating  with 
pump,  heavy  duty  (E0181). 

B.  Medical  Supplies 

1.  Indwelling  catheter.  Foley  type, 
two-way,  teflon  (A4341). 

2.  Indwelling  catheter,  Foley  type, 
two-way.  latex  (A4342). 

3.  Indwelling  catheter.  Foley  type, 
two-way.  latex  with  teflon  coating 
(A4343). 

4.  Indwelling  catheter.  Foley  Type, 
two-way,  all  silicone  (A4344). 

5.  Indwelling  catheter.  Foley  type. 
two-way.  silicone  with  customer  coating 
(A4345). 

6.  Indwelling  catheter.  Foley  type, 
three-way,  latex  or  teflon  for  continuous 
irrigation  (A4346). 

7.  Catheter  insertion  tray,  includes 
catheter  and  drainage  bag  (A4353). 

8.  Urinary  collection  and  retention 
system,  drainage  bag  with  tube  (A4348). 

9.  Urinary  collection  and  retention 
system,  leg  bag  with  tube  (A4349]. 

10.  Colostomy  set  (A4360]. 

11.  Ureterostony  set  (A4430). 

12.  Surgical  trays  [A4550). 

13.  Catheter  insertion  tray,  without 
tube  and  drainage  bag  (A4354). 

14.  Ideal  bladder  set  [A4390]. 

15.  Irrigation  set  for  irrigation  of 
ostomy  (A4400]. 

C.  Prosthetic  Devices 

1.  Breast  prosthesis,  mastectomy  bra 
(L8000). 

2.  Breast  prosthesis,  mastectomy  form 
(L8020). 

3.  Cervical.  Semi-rigid,  adjustable 
(plastic  collar)  (L0140). 

D.  Additional  Items  of  Durable  Medical 
Equipment  to  Be  Subject  to  the  LCL 
Provision 

In  the  August  15. 1986  notice  we 
proposed  that  certain  items  normally 
considered  either  convenience  or  deluxe 
items  or  items  with  convenience  or 
deluxe  features  be  included  as  subject 
to  the  LCL  criterion.  We  explained  that 
convenience  or  deluxe  items  or  features 
are  not  generally  covered  by  the 
Medicare  program.  Where  convenience 
or  deluxe  items  or  features  are  not 
medically  necessary,  reimbursement  is 
limited  to  the  reasonable  charge  for  the 
comparable,  covered,  medically 
necessary  item.  In  such  circumstances. 


we  proposed  that  the  LCL  applicable  to 
the  comparable,  covered,  medically 
necessary  item  would  be  used  in 
determining  the  reasonable  charge  for 
the  item. 

However,  we  also  stated  that  under 
certain  circumstances  (for  example,  due 
to  the  special  medical  needs  of  the 
beneficiary)  items  ordinarily  classified 
as  convenience  or  deluxe  may  be  fully 
covered  and  reimbursed.  In  such 
situations,  the  LCL  applicable  to  the 
following  items  is  to  be  used  in 
determining  the  reasonable  charge  for 
the  items.  For  sake  of  completeness  and 
accuracy,  we  are  including  in  the  list  the 
HCPCS  codes  for  both  convenience  or 
deluxe  items  (and  for  items  with 
convenience  or  deluxe  features),  and  the 
HCPCS  codes  of  the  comparable 
medically  standard  items. 

1.  Lightweight  wheelchair,  detachable 
arms  (desk  or  full  length),  swing  away 
detachable  foot  rests  (E1240). 
(Comparable  to  E1140). 

2.  Lightweight  wheelchair,  fixed  full 
length  arms,  swing  away  detachable 
foot  rests  (E1250).  (Comparable  to 
E1150). 

3.  Lightweight  wheelchair,  detachable 
arms  (desk  or  full  length),  swing  away 
detachable  foot  rests  (E1260). 
(Comparable  to  E1140). 

4.  Lightweight  wheelchair,  fixed  full 
length  arms,  swing  away  detachable 
elevating  leg  rests  (E1270).  (Comparable 
to  E1150). 

5.  Rigid  walker,  wheeled,  with  seat 
(E0142).  (Comparable  to  E0141). 

6.  Folding  walker,  wheeled,  without 
seat  (E0143).  (Comparable  to  E0141). 

7.  Walker,  wheeled,  with  seat  and 
crutch  attachment  (E0145).  (Comparable 
to  E0141). 

8.  Walker,  wheeled,  with  seat  (E0146). 
(Comparable  to  El 041). 

9.  Walker,  folding  (pick  up), 
adjustable  or  fixed  height  (E0135). 
(Comparable  to  E0141). 

10.  Commode  chair,  mobile,  with  fixed 
arms  (E0164).  (Comparable  to  E0163). 

11.  Commode  chair,  mobile,  with 
detachable  arms  (E0166).  (Comparable 
to  E0165). 

V.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  major  rule.  A  major  rule 
is  one  that  would  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  any  geographic  regions;  or 
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(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

In  addition,  we  prepare  and  pubhsh  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601-612). 
unless  the  Secretary  certifies  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  consider  all  manufacturers 
and  suppliers  of  durable  medical 
equipment  medical  supplies,  prosthetic 
devices,  and  suppliers  of  ambulance 
services  to  be  small  entities  for  purposes 
of  the  RFA. 

Although  we  stated  in  the  proposed 
notice  that  our  proposal  met  the  $100 
million  criterion  for  a  major  rule  under 
E.0. 12291,  we  now  estimate  that  the 
impact  of  this  notice  will  not  exceed  the 
$100  million  threshold.  Thus  this  notice 
does  not  qualify  as  a  major  rule  under 
that  criterion.  However,  at  least  one 
commenter  stated  that  this  notice  could 
result  in  adverse  effects  meeting  other 
criteria  of  E.0. 12291. 

In  light  of  that  comment  and  the 
significant  amount  of  interest  shown  by 
comments  on  the  proposed  notice,  we 
have  voluntarily  prepared  a  final 
regulatory  impact  analysis.  Furthermore, 
this  final  notice  could  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Thus,  we  have  prepared  a 
combined  final  regulatory  flexibility 
analysis  and  regulatory  impact  analysis. 

B.  Effect  on  Program  Expenditures 

In  the  proposed  notice,  we  estimated 
that  the  Medicare  program  would  save 
$100  million  by  FY  1989  as  a  result  of  our 
proposal.  However,  we  now  estimate 
that  savings  under  this  final  notice  will 
be  substantially  lower. 

The  new  savings  estimates  are: 


Fiscal 

year 

Savings  (in 
millions) 

1987  

>$10 

1 968 

10 

1989                

20 

1 990  „ 

20 

1991      

20 

»  Estimates  are  roonded  to  ttv 

million. 

3  nearest  $10 

There  are  two  major  reasons  for  this 
substantial  drop  in  estimated  savings. 
First,  in  response  to  several  inquiries 
about  the  basis  for  our  savings 
estimates  in  the  proposed  notice,  we 
reconsidered  and  reexamined  them  and 
found  that  our  earHer  estimates  had  not 
fully  taken  into  account  the  effect  of  the 


inflation  indexed  charge  (IIC).  When  the 
effects  of  the  IIC  are  more  fully 
considered,  the  LCL  increases  program 
savings  by  only  a  marginal  impact 
beyond  those  achieved  by  the  IIC. 
Second,  we  removed  ambulance 
services,  TENS,  and  certain  colostomy 
supplies  from  the  hst  of  LCL  items,  for 
reasons  explained  in  Section  HI  of  this 
notice. 

C.  Affected  Entities 

Projected  savings  will  result  from  the 
impact  of  this  notice  on  thousands  of 
small  entities.  However,  the  estimated 
savings  represent  only  1.5  percent  of 
program  expenditures  for  tiiese  services 
and  items.  Therefore,  we  do  not  expect 
the  impact  on  any  one  entity  to  be  great. 

It  is  difficult  to  estimate  the  number  of 
small  entities  affected  and  some 
commenters  specifically  inquired  how 
we  had  done  so.  In  determining  this 
number,  we  consulted  standard 
references  for  the  particular  sectors  of 
the  economy  affected  and  talked  with 
representatives  from  the  appropriate 
trade  associations.  Based  on  the 
information  received,  we  determined 
ranges  of  numbers  that  represent  a 
consensus  of  what  is  probable, 
estimating  that  the  following  small 
entities  will  be  affected: 
— 55,000-60,000  drugstores  and 
— fewer  than  10,000  durable  medical 

equipment  suppliers. 

We  expect  manufacturers  and 
suppliers  of  durable  medical  equipment, 
medical  supplies,  and  prosthetic 
devices,  and  beneficiaries  to  be  affected 
by  this  notice.  However,  we  do  not  have 
sufficient  data  to  predict  exactly  the 
nature  of  the  impact  of  this  notice  or  the 
magnitude  of  such  impact.  Below,  we 
discuss  likely  outcomes. 

1.  Suppliers 

Suppliers  (and  manufacturers  that  sell 
directly)  likely  will  review  reasonable 
charges  in  the  locaHty  to  determine 
what  strategy  will  achieve  the  best 
profit.  In  response  to  this  notice,  we 
expect  them  to  assess  wholesale  prices 
of  products  of  current  and  future  stocks 
and  costs  of  maintaining  these  stocks;  to 
compare  these  costs  to  the  prevailing 
charge  level  and  the  lowest  charge  level 
in  the  localities  in  which  they  operate:  to 
assess  the  population  in  terms  of  ability 
to  pay;  to  consider  whether  or  not  to 
accept  assignment;  and  to  decide 
wheOier  or  not  they  can  stock  the 
equipment  and  supplies  at  lower  prices 
from  other  manufacturers. 

Decisions  resulting  from  the  foregoing 
assessments  probably  will  vary  from 
locality  to  locality  and  from  supplier  to 
supplier.  For  example,  suppliers  whose 


charges  exceed  the  LCL  might  be 
expected  to  shift  their  stock  to  lower- 
priced  items,  to  otherwise  seek  to  make 
their  operations  more  efficient,  or  to 
change  their  policies  regarding 
acceptance  of  assignment.  In  general,  in 
a  given  area,  the  more  widely  divergent 
the  prices,  the  greater  the  likely  effect  of 
the  notice  on  suppliers.  When  the  lowest 
charge  level  on  a  distribution  curve  is 
not  fer  from  the  75th  percentile  of 
customary  charges,  there  should  be  little 
effect. 

2.  Manufacturers  and  Distributors 

Decisions  made  by  the  suppliers  in 
response  to  this  notice  probably  will 
affect  the  manufacturers  and  wholesale 
distributors.  The  impact  on  an 
individual  manufacturer  might  vary 
depending  upon  the  manufacturer's 
degree  of  diversification  of  products, 
variations  in  reasonable  charge  levels 
and  demand  from  locality  to  locality, 
variations  based  on  Medicare's  portion 
of  the  market,  optimization  of 
profitability  margins,  and  other 
considerations. 

3.  Beneficiaries 

The  effects  of  this  notice  on 
beneficiaries  will  depend  on  the 
characteristics  of  both  local  suppliers 
and  the  individual  beneficiary.  It  is 
important  to  note  that  an  LCL  for  a 
specific  item  might  not  be  applicable  in 
all  localities.  As  explained  above,  the 
calculation  of  an  LCL  for  a  specific  item 
requires  that  at  least  four  suppliers  in 
the  locahty  furnish  the  item  and  that 
there  be  at  least  twenty  charges  for  the 
item  in  that  locality.  Obviously,  those 
beneficiaries  in  localities  not  operating 
under  LCL  requirements  will  not  be 
subject  to  any  of  the  effects  of  LCL 

This  notice  will  affect  beneficiaries  by 
affecting  supplier  charging  patterns  and 
assignment  rates.  Suppliers  have  several 
options  when  it  comes  to  the  amount 
they  will  charge  for  their  items.  Some 
suppliers  may  decrease  their  charges, 
others  may  continue  charging  at  their 
current  level,  while  others  may  increase 
their  charges  despite  the  applicability  of 
an  LCL. 

In  our  initial  regulatory  impact 
analysis,  we  acknowledged  the 
possibility  of  adverse  consequences  on 
beneficiaries  as  a  result  of  imposing  the 
LCL  We  stated  that,  in  response  to  the 
imposition  of  the  LCL,  suppliers  may 
decline  to  accept  assignment  or  refuse  to 
participate.  However,  there  are  reasons 
to  believe  that  beneficiaries  will  not  be 
adversely  affected  by  changing 
assignment  rates.  For  example,  the 
amount  of  competition  among  suppliers 
in  a  locality  could  prevent  a  decline  in 
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assignment  rates.  Also,  ine  rapid  growtli 
In  the  eWeriy  poprrlatton  may  mcrease 
the  volmne  of  nrppHer  boainegg  enough 
to  offset  any  loss  in  income  attributable 
to  the  LCL  provision,  thus  nuti'gating  the 
need  for  snppKers  in  that  locality  to 
lower  their  assignment  rates. 
Furthennore,  suppliers  that  do  not 
accept  assignment  must  coiwider  the 
financial  risk  of  collection  for  that 
portion  of  the  fiee  thai  Medicare  does  not 
pay- 
Even  in  areas  where  aaaignment  rates 
or  the  number  of  participatuiB  M^plien 
decline  significantly  in  iiiipfsi  to  the 
LCL  provision,  increases  in  beneficiary 
out-of-pocket  expenses  will  depend  on 
whether  beneficiaries  have 
supplemental  health  insurance  or  are 
dually  covered  unxier  both  Medicare  and 
Medicaid;  the  payment  limits  of  these 
alternative  payment  sources;  and  the 
suppliers*  total  charges.  The  latest  data 
available  indicate  that  over  75  percent 
of  all  beneficiaries  either  have 
supplemental  health  insurance  or  are 
also  covered  under  Medicaid. '  While 
not  all  those  with  supplemental 
insurance  will  be  covered  for  the 
additional  charges  for  which  Medicare 
will  no  longer  pay,  we  believe  that  many 
beneficiaries  will  be  covered. 

D.  Alternatives 

There  are  three  alternatives  we 
considered  in  the  coarse  of  preparing 
this  notice.  (1)  We  could  have  continued 
to  apply  the  LCL  provision  to  only  two 
items  of  durable  medical  equipment  We 
expect  that  prices  would  have  continued 
to  rise  on  items  and  servtcea  not 
currently  subject  to  the  LCL.  (2)  We 
could  have  included  in  the  list  more 
items  and  services  than  those  finally 
added  by  this  notice.  This  probably 
would  have  further  added  to  program 
savings;  however,  we  would  have  had  to 
include  items  and  services  about  which 
we  do  not  have  enough  data  to  ensure 
against  signiftcant  variations  in  quality. 
(3)  We  could  issue  a  notice,  as  we  are 
doing,  that  contains  a  comprehensive 
list  of  durable  medical  equipment, 
medical  supphes,  and  prosthetic  devices 
that,  as  best  as  we  can  determine, 
satisfy  the  requirements  for  application 
of  the  LCL  provision.  For  all  of  the 
reasons  discussed  throughout  this  notice 
we  have  determined  that  this  approach 
is  the  most  preferable. 


*  SuppkmKMtaJ  HeaiOi  fmuiance  Comrage 
Among  Agmi  Uedicare  Benefictohe*.  Sedaa  B, 
Descriptive  Report  No.  S.  Pub.  by  the  Health  Can 
Financing  Adminiitntion  and  the  Public  Health 
Service. 


E.  Conclusion 

E.0. 12291  requires  as  to  aeses«  tfie 
benefits,  costs,  and  net  benefits  of  all 
rules,  major  or  otherwise.  For  major 
rules,  we  must  discuss  those  costs  and 
benefits  in  an  impact  analysis,  and 
explain  why  the  potential  benefits 
outweigh  the  potential  costs  to  society. 

For  the  most  pert  the  costs  and 
disadvantages  that  could  result  from 
this  notice  will  take  the  form  of  rednced 
payment  to  certain  small  entities  and. 
poasibly,  if  the  assignment  rate  is 
reduced,  more  tnitiel  out-of-pocket 
expenses  for  the  beneficiary. 

The  primary  benefit  expected  to  result 
from  this  notice  is  the  anticiapted 
reduction  in  the  cost  to  the  Miedicare 
program  of  diH^ble  medical  equipment 
and  of  medical  supplies.  To  the  extent 
that  suppbers  continue  to  accept 
assignment,  beneficiary  liability  will  be 
reduced. 

The  application  of  the  LCL  provision 
to  more  itema  and  services  is  expected 
to  produce  susta&ital  benefits  is  tite 
form  of  economy  and  efficiency  in  the 
Medicare  program,  to  eliminate  wide 
variations  in  Medicare  payment  for 
virtually  idenhcal  items  and  services, 
and  to  limit  upward  pricing  trends  of  the 
health  care  marketplace  as  a  whole. 
Therefore,  we  conclude  that  the  overall 
benefits  to  society  more  than  offset  any 
resulting  liabilities. 

VL  Ps^terwork  Redoctioii  Act 

The  inclusion  of  new  items  and 
services  in  the  list  of  items  and  services 
subject  to  the  LCL  provision  does  not 
impose  paperwork  collection 
requirements.  Consequently,  this  notice 
need  not  be  reviewed  by  the  Executive 
Office  of  Management  and  Budget  under 
the  authority  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S,C.  3801  et 
seq.). 

(Sections  1102, 1833.  lM2(b)(3]  and  1871  of 
the  Social  Security  Act  42  U.S.C.  1302, 13951, 
13g5u(bK3}  and  1395Mi:  42  CFR  405.502  and 
405.511) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774  Medicare-Supplementary 
Medical  Insurance) 

Dated:  February  2. 1987. 
Wiliiann  L.  Roper, 

Administrator,  Heakk  Care  Fmaacing 
AdministTatJan. 

Appiroved:  March  13, 1987. 
Otis  R.  Bowen. 
Secretary. 
(FR  Doc.  87-8803  Filed  4-47-87:  8:45  wnj 
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Health  Resources  and  Services 
Administration 

Acquired  Inunune  Deficiency 
Syndrome  (AIDS);  Reglooai  Education 
and  Training  Ceaters  Program 

AOENCr:  Health  Resources  and  Services 
Administration.  PHS,  DHHS. 

action:  Notice  of  availability  of  funds. 

summary:  The  Bureau  of  Resources 
Development  (BRD),  Health  Resources 
and  Services  Administration  (HRSA), 
announces  that  Fiscal  Year  (FY)  1987 
funds  are  available  for  training  grants  to 
develop  tfiree  regional  Education  and 
Trainmg  Centers  (ETCs).  These  centers 
will  provide  Acquired  Immune 
Deficiency  Syndrome  (AIDSl/Human 
Immunodeficiency  Virus  (HTV)  training 
for  health  care  personnel  with  the  goal 
of  training:  (1)  Community  primary  care 
providers  to  be  able  to  counsel, 
dia^ose,  and  manage  patients  and  (2) 
selected  traiaees  to  act  as  instructors  in 
their  local  areas.  The  centers  will 
operate  in  collaboration  with  health 
professions  schools,  community 
hospitals  and  local  health  departments. 
Funds  were  appropriated  by  Pub.  L  9B- 
591  for  this  purpose  under  the  authority 
of  section  301  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  241). 

DATC:  To  receive  consideration, 
applications  must  be  received  by  the 
close  of  buaiaen  )uBe  19. 1987  by  the 
Grants  Mannjsnii  iit  Officer  at  the 
address  below.  Applications  shall  be 
considered  as  meeting  the  deadline  tf 
they  are  either  (1)  Received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  ft^m 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  no*  be  acceptable  as  proof  of  timely 
mailing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  technical  or  programmatic 
information  should  be  directed  to  Mn. 
June  Homer,  Chief,  Education  and 
Training  Centers  Program,  Office  of 
AIDS  Services  Program,  Room  9-21,  5800 
Fishers  Lane,  Rockville,  Maryland  20857 
(301/443-6745).  Training  grant 
applications  and  additional  mformation 
regarding  business,  administrative  and 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  notice  may  be 
requested  fi-om  Mr.  Donald  C.  Parks. 
Grants  Management  Officer.  Bureau  of 
Resources  Development.  Parklawn 
Building,  Room  9-03,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  (301/443- 
2630). 
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SUPPLEMENTARY  INFORMATION: 
Program  Objectives 

The  purpose  of  the  training  program  is 
to  support  the  development  of  regional 
ETCs  for  the  health  provider  community. 
The  program  objectives  for  each  center 
are  to:  (1)  Provide  (in  collaboration  with 
health  professions  schools,  local 
hospitals,  and  health  departments) 
education  and  training  to  primary  care 
providers  (and  others)  on  the  treatment 
and  prevention  of  AIDS;  (2)  provide 
updates  of  new  and  timely  information 
about  HIV  infection  to  some  1,000 
primary  and  secondary  health  care 
providers:  and  (3)  serve  as  the  support 
system  for  area  health  professionals 
through  AIDS  hotline,  clearinghouse, 
and  referral  activities. 

Availability  of  Funds 

A  sum  of  $1,535,000  will  be  made 
available  to  fund  three  ETCs  in  FY  1987. 
The  project  period  will  be  for  3  years. 
This  requires  submission  of  a  budget  for 
each  of  the  3  years.  Funds  will  be 
awarded  in  FY  1987  for  the  first  year. 
Funds  for  the  next  2  years  are  subject  to 
availability  of  funds. 

Eligible  Applicants 

All  public  and  private  entities,  non- 
profit and  for-profit,  are  eligible  to 
apply.  Eligible  entities  may  include,  but 
are  not  limited  to,  schools  in  academic 
health  science  centers;  professional 
associations:  consortia  of  health  care 
and  community  organizations,  i.e..  Area 
Health  Education  Centers  (AHECs): 
public  or  private  hospitals  and  local 
health  departments  which  could  develop 
coordinated  regional  AIDS  education 
and  training  programs. 

Review  Criteria 

Applications  for  training  grants  will 
be  reviewed  and  rated  according  to  the 
applicant's  ability  to  demonstrate: 

1.  The  most  cost  effective  ways  of 
providing  AIDS  education  and  b'aining 
to  the  largest  number  of  health  care 
professionals  within  its  region: 

2.  Coordination,  if  appropriate,  with 
an  AHEC: 

3.  CollaboraUon  with  the  AIDS 
demonstration  projects  supported  by 
HRSA,  the  Alcohol,  Drug  Abuse  and 
Mental  Health  Administration,  the 
Robert  Wood  Johnson  Foundation,  and 
other  AIDS  projects; 

4.  Collaboration  with  medical  and 
health  professions  schools,  medical 
societies,  local  hospitals,  and  other 
health  professional  organizations; 

5.  A  strategy  whereby  curricula  used 
in  the  ETC  program  will,  to  the  extent 
possible,  be  included  in  the  course 
offerings  of  undergraduate  and  graduate 


medical  education  programs  within  the 
applicant's  area  of  responsibility. 

6.  How  it  would  serve  a  muld-state 
area; 

7.  A  plan  for  evaluating  the 
effectiveness  of  the  ETC; 

8.  Coordination  with  existing  AIDS 
hotlines,  clearinghouses,  and  treatment 
and  evaluation  centers;  and, 

9.  A  plan  for  training  health 
professionals  who  serve  large  numbers 
of  minority  patients. 

10.  A  plan  for  continuation  of  the 
ETCs  in  the  absence  of  Federal  funds. 

Preference  will  be  given  to  applicants 
who  propose  a  strategy  for  including  a 
broad  variety  of  health  professions 
disciplines,  i.e.  physicians,  dentists, 
physician  assistants,  social  workers, 
psychologists,  counselors,  nurse 
practitioners,  nurses,  etc.,  both  in  the 
program  development  process,  as  well 
as  in  the  proposed  composition  of 
trainee  groups. 

Allowable  Costs 

A  successful  applicant  under  this 
notice  must  spend  funds  it  receives 
according  to  the  approved  application 
and  budget;  the  authorizing  legislation; 
terms  and  conditions  of  the  award;  the 
regulations  of  the  Department  and  the 
PHS  apphcable  to  grants;  the  cost 
principles  specified  in  45  CFR  Part  74, 
Subpart  Q;  the  applicable  Office  of 
Management  and  Budget  (0MB)  circular 
for  non-profit  grantees;  and  for  for-profit 
organizations,  Appendix  VI  of  the  PHS 
grants  policy  statement. 

Indirect  costs  for  training  grants  other 
than  those  awarded  to  State  or  local 
govenmient  agencies  shall  be 
reimbursed  at  8  percent  of  total 
allowable  direct  costs  exclusive  of 
tuition  and  related  fees  and 
expenditures  for  equipment,  or  at  the 
actual  indirect  cost  rate,  whichever 
results  in  a  lesser  dollar  amount.  State 
and  local  govenmient  agencies  shall 
receive  reimbursement  at  their  full 
Indirect  cost  rates. 

Other  Award  Information 

A  successful  appUcant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  J,  Monitoring  and 
Reporting  of  Program  Performance. 

Executive  Order  12372 

The  ETC  Program  has  been 
determined  to  be  a  program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
programs,  as  implemented  by  45  CFR 
Part  100.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 


for  reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application 
package  under  this  notice  will  contain  a 
listing  of  States  which  have  chosen  to 
set  up  such  a  review  and  will  provide  a 
point  of  contact  in  the  States  for  the 
review.  Applicants  should  promptly 
contact  their  State  single  point  of 
contact  (SPOC)  and  follow  their 
instructions  prior  to  the  submission  of 
an  application.  The  SPOC  has  60  days 
after  the  application  deadline  date  to 
submit  its  review  comments. 

A  number  for  the  ETC  Program  is 
being  requested  for  the  OMB  Catalog  of 
Federid  Domestic  Assistance. 

Dated:  March  10, 1987. 
David  N.  Sundwall. 
Administrator,  HRSA. 
[FR  Doc.  87-8738  Filed  4-17-87;  8:46  am] 
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DEPARTMENT  OF  THE  INTERIOR 

AvallBbUlty  of  ttM  Arctic  Wildlife 
Refuga,  Alaska,  Coastal  Plain 
Raaourca  Aaaassmant  and  Final 
Legislative  Environmental  Impact 
Statement 

AQENCr.  Department  of  the  Interior. 
action:  Notice  of  availability. 

SUMMARY:  As  required  by  section 
1002(h)  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  of 
1980,  the  Department  of  the  Interior  has 
prepared  its  report  to  Congress 
concerning  future  management  of  the 
coastal  plain  of  the  Arctic  National 
Wildlife  Refuge,  Alaska.  In  accordance 
with  40  CFR  §  S  1506.4  and  1506.8  of  the 
Council  on  Environmental  Quality's 
regulations  to  implement  the  National 
Environmental  Policy  Act  (NEPA),  this 
report  incorporates  a  final  legislative 
environmental  impact  statement  (LEIS). 
It  will  be  submitted  to  Congress  for  its 
deliberation  as  to  whether  or  not  further 
oil  and  gas  exploration,  and  oil 
development,  production  and 
transportation  should  be  considered  on 
the  1.5-million-acre  coastal  plain  of  the 
Arctic  Refuge. 

DATBS:  The  Secretary  can  take  public 
comment  into  account  before  deciding 
whether  or  not  to  submit  formally  to 
Congress  the  final  recommendation  as  it 
is  now  written.  The  Enviroiunental 
Protection  Agency  will  be  publishing  a 
Notice  of  Availability  specifying  the 
time  available  for  this  public  review. 
However,  comments  may  be  submitted 
at  any  time,  and  will  be  forwarded  to 
the  appropriate  congressional 
committees  for  their  consideration 
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during  congressional  dei^beratHjna  on 
the  future  n»anag«nent  of  the  coastal 
pkaia. 

AODRBSS:  Address  coniinents  to  the 
Director,  U.S.  Fish  and  Wildlife  Service. 
Division  of  Refuges.  Room  2343, 18th 
and  C  Sts.,  NW.,  Washington.  DC  2024a 

FOR  FURTHER  INTORMATtON  CONTACT: 

Noreen  Clough.  U.S.  FUk  and  Wildlife 
Service,  Division  of  Refuges,  Iflth  and  C 
Streets.  NW.,  Room  2343,  Main  biterior 
Buildkig.  Washington,  DC  20240, 
telephone  (202)  343-4313. 

Copies  of  the  report/LEIS  have  been 
sent  to  Federal,  State,  and  local 
agencies  with  jurisdiction  by  law  or 
special  expertise;  to  the  GovemBent  (^ 
Canada  and  to  the  Yukoa  and 
Northwest  Territories  governments;  to 
concerned  conservation  orgaaizations; 
to  affected  Alaska  Native  regional  and 
villa^  corporatioos  and  othCT  Native 
organizatiom;  to  the  oil  and  gas 
industry;  and  other  interested  members 
of  the  public  Copies  have  been 
distributed  to  all  those  who  provided 
substantive  comments  on  the  draft 
report  or  who  asked  to  be  added  to  the 
mailing  list  for  the  final  report 
Additionally,  copies  are  available  at 
major  libraries  in  the  State  of  Alaska 
and  the  other  49  states,  m  the  Arctic 
National  Wildlife  Refuge  headqijarters 
in  Fairbanks,  the  Refuge  field  office  in 
Kaktovik,  AK.  and  all  Regional  Offices 
of  the  Fish  and  Wikikfe  Service,  as 
listed  below: 

Arctic  National  WiWlife  Refuge.  101 
12th  Ave.,  Box  2a  Fairbanks.  AK  99701. 
telephone  (907)  456-0250.  (Arctic  NWR- 
Kaktovik  Field  Station.  Kaktovik,  AK 
99747). 

US.  Fish  and  Wildlife  Service, 
Refuges  and  Wildlife.  Lloyd  500 
Building.  Suite  1692.  500  NE  Muhnomah 
St..  Portland,  OR  97232,  telephone  (509) 
231-61ia 

VS.  Fish  and  WikBife  Service, 
Refuges  and  Wildlife.  500  Gold  Ave.. 
SW,  Room  1300,  Alfawquerqoe,  NM 
87103,  telephone  (505)  7B6-2321. 

U.S.  Fish  and  WrldWe  Service, 
Refuges  and  Wildlife,  Federal  Building, 
Fort  SnelKng.  Twin  CWes,  NW  55111, 
telephone  (612)  725-3563. 

U.S.  Fish  and  Wildlife  Service, 
Refuges  and  WildKfe,  Richard  B.  Russell 
Federal  Bldg.,  75  Spring  St.,  Atlanta.  GA 
30303,  telephone  (404)  221-3588. 

U.S.  Fish  and  Wildlife  Service. 
Refuges  and  Wildlife,  One  Gateway 
Center,  Suite  700,  Newton  Comer,  MA 
02158,  telephone  (917)  9^-5100. 

U.S.  Rsh  and  Wildfrfe  Service, 
Refuges  and  WildKfe,  134  Union  Bhrd., 
Lakewood,  CO  80225,  telephone  (303) 
236-7920. 


U.S.  Fish  and  WiHHfe  Service, 
Refuges  and  Wikfhfe,  1011  E.  Todor  Rd.. 
Andwrage,  AJC  99503,  telephone  (907) 
786-3388. 

Individuals  wairthig  a  copy  of  the 
document  should  corrtact  M«.  Claugh  or 
the  Anchorage  Regional  Office. 

SUPPLEMENTARY  INFORMATION:  The 

Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  of  1980  set 
aside  more  than  100  million  acres  of 
land  in  Alaska  as  national  parks, 
preserves,  wildlife  refuges,  and 
wilderness  areas.  At  that  time,  the 
Congress  specifically  left  open  the 
question  of  future  management  of  the 
1.5-million-acre  coastal  plain  of  the  19- 
million-acre  Arctic  National  Wildlife 
Refuge  because  of  tbe  area's  potentially 
enormous  oil  and  gas  resources  and  its 
impojlant  wildlife  values.  Section 
1002(h)  of  ANILCA  required  that  th« 
Secretary  of  tbe  Interior  prepare  and 
submit  to  Congress  a  report  concerning 
the  resources  of  the  coastal  plain.  Tbe 
report  is  to  contain  tbe  folkming; 

(1)  The  identification  of  those  areas 
within  the  Arctic  Refuge  coastal  plain 
("1002  area"]  (hat  have  oil  and  gas 
production  potential  aad  estimates  of 
the  volume  of  oil  and  gas; 

(2)  A  description  of  the  fish  and 
wildlife,  their  habitats,  and  other 
resources  in  the  1002  area; 

(3)  An  evaluation  of  the  adverse 
effects  of  carrying  out  further 
exploration,  development  and 
production  of  oil  and  gas  on  the  1002 
area; 

(4)  A  description  of  how  oil  and  gas,  if 
produced  within  the  1002  area,  may  be 
transported  to  processing  facilities; 

(5)  An  evaluation  of  how  this  oil  and 
gas  relates  to  the  national  need  for 
additional  domestic  sources  of  oil  and 
gas;  and 

(6)  The  recommendations  of  the 
Secretary  with  respect  to  whether 
further  exploration  for,  and  the 
development  and  production  of  oil  and 
gas  in  the  coastal  plain  should  be 
permitted  and,  if  so,  what  additional 
legal  authority  is  necessary  to  ensure 
that  the  adverse  effects  of  such 
activities  on  fish  and  wildlife,  their 
habitat,  and  other  sources  are  avoided 
or  minimized. 

The  report/LEIS  culminates  more  than 
5  years  of  biological  baseline  studies, 
surface  geological  studies,  and  two 
seasons  of  seismic  exploration  surveys. 
The  report/LEIS  was  prepared  by  the 
Fish  and  WildKfe  Service,  with 
cooperation  from  the  U.S.  Geological 
Survey  and  Bureau  of  Land 
Management. 

The  draft  report/LEIS  was  released 
for  pubKc  review  and  comment  on 


November  24, 1988.  Public  hearings  were 
held  in  January  1387  in  Anchorage  and 
Kaktovik.  Alaska,  and  Washington,  DC. 
These  hemings  were  attended  by 
representatives  of  the  Goremnrents  of 
Canada  and  Alaska,  Alaska  Natives, 
other  interested  parties  and  the  general 
psbKc.  More  than  11,000  comment 
letters  were  received  during  the 
comnoent  period,  which  closed  February 
6, 1987.  Of  these  commeni  letters,  more 
than  7.000  favored  opening  the  Arctic 
Refuge  coastal  plain  for  oil  and  gas 
leasing  and  development. 

To  assist  tbe  Secretary  of  the  Interior 
in  making  his  recommendation,  the 
report/LEIS  analyzed  a  range  of 
aiteraatives  for  management  of  the 
coastal  plain:  Opoiing  tbe  entire  area 
for  oil  and  gas  leasing;  opening  a  hmited 
area  to  oil  and  gas  leasing;  permitting 
only  additional  exploration,  including 
exploratory  wells;  taking  no  action 
regarding  oil  and  gas  activity  but 
including  the  coastal  plain  in  the 
comprehensive  conservation  planning 
process  for  the  entire  refuge:  or 
designating  the  coastal  plain  as 
wilderness. 

The  potential  environmental 
conseqnences  of  impleaienting  these 
alternatives  were  also  examined. 
Potential  iaipacts  were  assessed  for 
exploratioD.  derelopnent  drilling,  and 
production.  Impacts  predicted  for 
exploration  and  development  drilling 
were  minor  or  negli^ble  on  all  wikihfe 
resources  on  the  coastal  plain. 
Production  of  oil  is  expected  to  directly 
affect  only  12.650  acres  or  Ofi  percent  of 
the  coastal  plain.  Consequences  on 
species  such  as  brown  t>ear8,  snow 
geese,  wolves,  moose  and  the  Central 
Arctic  caribout  are  expected  to  be 
negligible,  aunor.  or  laoderate.  Potential 
major  effects  from  production  are 
limited  to  the  Porcupine  caribou  herd 
and  reintroduced  muskoxen.  A  potential 
consequence  to  the  Porcupine  caribou 
herd  would  be  displacement  of  portions 
of  the  herd  seeking  to  calve  in  the  upper 
Jago  River  area — the  case  only  if  the 
area  were  the  site  of  a  major  producing 
oil  field.  It  is  unlikely,  though  possible, 
that  such  displacement  would  result  m 
any  appreciable  decline  in  herd  size. 
Elffects  on  muskoxen  could  include 
displacement  from  currently  used 
habitat,  and  a  slowing  of  the  herd's 
growth  rate,  as  distinguished  from  a 
diminution  in  herd  size. 

Effects  on  subsistence  could  occur  on 
the  villagers  of  Kaktovik.  and  to  a  lesser 
degree  in  villages  outside  the  coastal 
plain.  In  the  case  of  the  village  of 
Kaktovik,  a  major  restriction  of 
subsistence  activities  could  occur  as  a 
result  of  the  physical  changes  proximate 
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to  the  village.  Subsistence  effects  on 
villages  outside  the  coastal  plain  and  in 
Canada  are  expected  to  be  minimal. 
The  Arctic  Refuge  coastal  plain  is 
rated  by  geologists  as  the  most 
promising  onshore  oil  and  gas 
exploration  area  in  the  United  States. 
Results  of  studies  done  indicate  there  is 
about  a  19  percent  chance  that  at  least 
one  "economic"  oil  field  will  be  found, 
meaning  enough  oil  can  be  recovered  to 
make  the  cost  of  exploration  and 
development  worthwhile  (estimated  to 
be  about  440  million  barrels  of  oil). 
Assuming  at  least  one  economic  Held  is 
found,  estimates  for  the  amount  of  oil 
that  could  be  produced  vary  from  a  95 
percent  chance  of  recovering  600  million 
barrels  to  a  5  percent  chance  of 
recovering  9.2  billion  barrels  (which 
would  be  approximately  equal  to 
Prudhoe  Bay).  The  average  of  all 
estimates  is  3.2  billion  barrels.  This 
amount  of  oil  would  mean  that  by  the 
year  2005,  the  1002  area  could  provide  4 
percent  of  total  U.S.  oil  demand  and  8 
percent  of  U.S.  production,  could  reduce 
imports  of  foreign  oil  by  nearly  9 
percent,  and  could  provide  $79.4  billion 
in  economic  revenues.  If  9.2  billion 
barrels  are  recovered,  benefits  to  the 
economy  are  estimated  as  high  as  $325 
billion.  In  1986,  U.S.  domestic  oil 
production  dropped  9  to  10  percent. 
Production  is  predicted  to  drop  an 
additional  4  to  5  percent  in  1987,  if 
prices  do  not  drop  this  year.  At  the  same 
time,  U.S.  oil  consumption,  which  has 
exceeded  domestic  production  since  the 
1960's,  is  expected  to  increase.  Our  oil 
imports  are  projected  to  exceed  50 
percent  of  consumption  of  the  1990*8. 
America's  growing  reliance  on  imported 
oil  for  the  rest  of  the  century  could  have 
potentially  serious  ramifications  for  our 
national  security. 

Based  on  the  analyses  conducted, 
public  comment  on  the  draft  report,  the 
national  need  for  domestic  sources  of  oil 
and  gas,  and  the  Nation's  ability  to 
develop  such  resources  in  an 
environmentally  sensitive  manner  as 
demonstrated  by  two  decades  of 
success  at  Prudhoe  Bay  and  elsewhere, 
the  Secretary  of  the  Interior  has  selected 
making  available  for  consideration  the 
entire  Arctic  Refuge  coastal  plain  for  oil 
and  gas  leasing  as  his  preferred 
alternative.  The  step-by-step 
environmental  planning,  review,  and 
evaluation  procedures  included  in  a 
leasing  program  provide  the  best 
opportunity  for  the  Department  to 
decide  what  areas  to  lease,  based  on  the 
most  accurate  and  advanced 
information  available  at  each  step  of  the 
leasing  process. 


The  Secretary's  preliminary 
recommendation  appears  in  Chapter 
VIII  of  the  final  1002  report/LEIS.  The 
Secretary's  recommendation  will 
become  final  only  upon  formal 
submission  by  a  separate  Secretarial 
letter  of  the  1002  report/LEIS  to  the 
Congress  of  the  United  States. 

Dated:  April  15, 1987. 

Bruce  Blanchaid. 

Director,  Office  of  Environmental  Project 

Review. 

{FR  Doa  87-8810  Filed  4-17-87;  8:45  am] 

BILUNO  COOE  4310-SS-M 

Bureau  of  Land  Management 

INV-93O-07-5101-09-XFKE] 

Intent  To  Prepare  an  Environmental 
Document  on  a  F]l>er  Optic  Cable 
System  and  Notice  of  Scoping  Period 
for  American  Telephone  and 
Telegraph  Company's  (AT&T)  Western 
Region  Ughtguide  Project 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  and  the  Forest  Service  will 
be  jointly  directing  the  preparation  of  an 
environmental  document  to  be  prepared 
by  a  third-party  contractor  on  the 
impacts  of  a  proposed  Bber  optic  cable 
system.  AT&Ts  Western  Region 
Lightguide  Project,  located  between 
Cheyenne,  Wyoming  and  the 
Sacramento,  California  area. 

SUPPLEMENTARY  INFORMATION:  AT&T 
proposes  to  construct  a  Hber  optic  cable 
system  between  Cheyenne,  Wyoming 
and  the  Sacramento,  California  area. 
The  proposed  action  would  allow  AT&T 
to  provide  a  capacity  of  1.7  gegabits  per 
second  on  a  36  Bber,  single-mode 
lightguide  system  between  Cheyenne, 
Wyoming  (AT&Ts  western  region,  most 
easterly  Regional  Center)  and 
Sacramento,  California  (a  North  to 
South  Regional  Center  along  the  Pacific 
Coast),  llie  routing  also  allows  for 
public  long-distance  service  at 
intermediate  service  points  along  the 
system. 

The  proposed  route  will  primarily 
utilize  existing  rights-of-way  (ROW) 
throughout  its  length.  From  Cheyenne, 
Wyoming  to  Salt  Lake  City.  Utah,  the 
existing  copper  cable  K-Carrier  ROW 
would  be  utilized  and  would  enter  Salt 
Lake  City  by  way  of  Immigration 
Canyon.  An  existing  or  new  conduit 
would  be  used  from  Salt  Lake  City  to 
Brigham  City,  Utah.  The  route  would 
follow  the  existing  AT&T  IrA  ROW  from 
Brigham  City  to  Lucin,  Utah.  The 
highway  ROW  would  be  used  from 


Lucin  to  Oasis,  Nevada.  The  K-Carrier 
ROW  would  then  be  followed  from 
Oasis  to  Parran,  Nevada.  The  preferred 
route  would  be  adjacent  to  Highway  95 
from  Parran  to  Fallon.  Nevada.  From 
Fallon  the  route  would  proceed  west 
along  Alternate  95  to  the  junction  of 
Highway  50.  From  this  junction,  the 
preferred  route  would  follow  the  K- 
Carrier  to  a  point  near  Mustang,  then 
cross  the  Truckee  River  to  a  power  line 
corridor  into  Sparks  and  Reno,  Nevada. 

There  are  two  equally  considered 
routes  between  Reno  and  the 
Sacramento  area.  The  Northern  route 
would  follow  the  K-Carrier  ROW  across 
the  Toiyabe  and  Tahoe  National  Forests 
to  a  point  North  of  Auburn,  California; 
then  follow  a  public  highway  to  the 
Sacramento  area.  The  southern  route 
would  leave  Reno  traveling  south  along 
Highway  395  to  the  jimction  of 
Franktown  Road;  along  Franktown  Road 
to  US.  395;  through  Carson  City  to 
Minden,  Nevada;  then  along  Highway  88 
through  Woodfords,  Kirkwood,  and 
Plymouth,  California  and  thence  on  to 
the  Sacramento  area.  A  considerable 
amount  of  the  route  along  Highway  88  in 
California  would  follow  the  old 
abandoned  Highway  88. 

Purpose  and  Need 

The  purpose  and  need  for  the  AT&T 
proposed  buried  fiber  optic 
communication  cable  between 
Cheyenne,  Wyoming,  and  the 
Sacramento,  California  area  is  to 
enlarge  the  capacity  of  company 
facilities  and  to  diversify 
communication  systems.  This 
enlargement  of  capacity  and  system 
diversiHcation  is  needed  for  both 
existing  and  future  AT&T  clients.  As  a 
result  of  the  divestiture  of  the  U.S. 
market  for  nationwide  interstate  long- 
distance telephone  service  has  become 
intensely  competitive.  Fiber  optic 
technology  has  two  major  advantages 
over  other  communications  systems:  (1) 
It  provides  a  higher  quality  of  sound  and 
digital  data  transmission  than 
conventional  systems,  and  (2)  it  is 
capable  of  transmitting  much  more 
information  per  cable  than  copper. 

Project  Components 

The  proposed  construction  would 
consist  of  approximately  1,150  miles  of 
Vi  inch  diameter  fiber  optic  cable  within 
an  existing  cable  ROW  or  within 
existing  public  road  ROW. 

The  appurtenances  include: 
— Regeneration  stations  every  22  miles 

on  the  average  (IC  x  16'  x  8'  building). 
— An  electrical  power  distribution  line 

from  the  nearest  source  to  each 

regeneration  station. 
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— Splice  boxes  spaced  every  9,000  feet 

on  the  average. 
— Manholes  spaced  every  2.000  feet  on 

the  average. 
— Marker  poles  placed  every  1,000  feet. 

Tentative  Alternatives  Identified  by 
AT&T 

1.  No  Action  (decision  not  to  grant 
federal  permits  or  ROW  required  for 
construction,  operation  and 
maintenance  of  the  proposal). 

2.  The  Union  Pacific  Railroad  Corridor 
between  Cheyenne,  Wyoming  and  Salt 
Lake  City,  Utah.  This  alternative  would 
add  60  miles  to  the  AT&T  proposed 
route. 

3.  AT&T  has  prepared  two  segment 
alternatives  to  the  proposed  route 
between  Salt  Lake  City.  Utah  and  Reno, 
Nevada.  These  segments  are  as  follows: 

a.  The  Southern  Pacific  Railroad 
Corridor  from  Wells.  Nevada  to  Reno. 
This  segment  would  add  71  miles  to  the 
proposed  route. 

b.  Highway  50  from  Fallon.  Nevada 
through  Carson  City,  Nevada,  north 
along  Highway  395.  to  Franktown  road, 
to  Highway  395  into  Reno,  Nevada.  This 
route  would  add  approximately  17  miles 
to  the  Salt  Lake  City,  Utah  to  Reno. 
Nevada  segment.  This  segment 
alternative  would  allow  for  the 
opportunity  to  provide  fiber  optic  cable 
service  to  Carson  City,  Nevada  (the 
State  Capitol).  If  the  northern  route 
between  Reno  and  the  Sacramento  area 
is  selected  as  a  result  of  the  NEPA 
process,  Carson  City  could  be  by-passed 
and  the  residents  would  not  have 
immediate  access  to  AT&Ts  fiber  optic 
system. 

Other  Potential  Alternatives 

Other  alternative  fiber  optic  cable 

locations  identified  for  possible  analysis 

in  the  environmental  document  are  as 

follows: 
Reno/Carson  City,  Nevada  area  to 

Sacramento,  California  area  via  the 

following  linear  ROW  corridors: 

—Interstate  Highway  80  (1-80) 
transportation  ROW. 

— Southern  Pacific  Railroad  route  along 
the  1-80  corridor. 

— The  Southern  Pacific  Pipeline 
Company  ROW  in  the  proximity  of 
the  1-80  transportation  corridor 
(locate  cable  within  the  pipeline  ROW 
width  and/or  inside  of  abandoned 
pipeline  segments). 

—U.S.  Highway  50  transportation  ROW. 

— Kingsbury  Grade  (Nevada  State 
Highway  207  transportation  ROW)  to 
US  Highway  50  transportation  ROW. 
Reno/Carson  City,  Nevada  area  to 

Sacramento,  California  area  via  the 

following  major  ridge  routes: 


— Henness  Pass  (Hoke  Valley  to 
Camptonville.  California  along  or 
adjacent  to  national  forest  and  county 
roads  on  the  Toiyabe  and  Tahoe 
National  Forests). 

—U.S.  Highway  88  transportation  ROW 
to  Iron  Mountain  ridge  route  on  the  El 
Dorado  National  Forest  to  U.S. 
Highway  50  (Mormon  Emigration 
Trail). 

—U.S.  Highway  50  transportation  ROW 
to  Peavine  Ridge  on  the  El  Dorado 
National  Forest  back  to  US  Highway 
50  transportation  ROW. 

Cheyenne.  Wyoming  to  Salt  Lake  City, 
Utah  or  Sacramento,  California  area  via 
the  following  routes: 

—General  location  of  the  WiUiams 
Telecommunications  fiber  optic  ROW 
from  Cheyenne,  Wyoming  to  Salt  Lake 
City,  Utah. 

— General  location  of  the  US  Telecom, 
Inc.  fiber  optic  ROW  from  Cheyenne. 
Wyoming  to  Reno  Junction.  California. 

Tentatively  Identified  Issues 

Physical,  biological,  and 
socioeconomic  resource  issues  that 
might  be  of  concern  are  listed  below  by 
general  categories.  The  environmental 
document  for  the  fiber  optic  cable 
system  will  include  both  a  general  and 
site-specific  analysis  of  these  resources. 

Written  responses  to  these  issues  are 
requested.  The  responses  should 
identify  the  site-specific  resource  issue 
and  location  that  would  be  of  concern 
during  the  construction  and  operation  of 
this  project. 

•  Air  quality 

•  Fire  hazards 

•  Seasonal  construction  periods/ 
restrictions 

•  Visual  resource  impacts  from  ROW 
clearing  and  above  surface  facilities 

•  Noise  during  construction  and 
operation 

•  Safety 

•  ROW  clearing 

•  Herbicide  use  for  vegetation  control 

•  Impacts  to  other  projects,  existing 
ROW  and  land  uses 

•  Crossing  of  fences,  roads,  highways, 
trails  and  other  facilities 

•  Land  rehabilitation 

•  Surface  disturbance 

•  Affects  to  soil  resources 

•  Control  of  runoff  and  sediment 

•  Geological  hazards  in  unstable 
areas 

•  Access  to  ROW 

•  ATV-ORV  use  of  ROW 

•  Developed  and  dispersed  recreation 

•  Wilderness 

•  Areas  of  critical  environmental 
concern/special  designation  areas 

•  Threatened  or  endangered  plants 
and  wildlife 


•  Wildlife  seasonal  restrictions 

•  Riparian  areas,  flood  plains, 
wetlands  and  stream  crossings 

•  Cultural  resources 

•  Use  of  Scenic  Highway  ROW 

•  Restrict  project  to  existing  ROW 

•  Power  transmission  lines  for 
regeneration  stations 

•  Removal  of  facilities  made  obsolete 
by  fiber  optics 

•  Installation  and/or  joint  use  of 
conduits  in  congested  areas 

•  Worker  accommodations 

•  Community  service  requirements 

•  Federal,  state,  and  local  government 
corridor  planning  direction 

•  Timber  management  and/or 
operations 

•  Social/economics 

•  Benefits  to  regional  and  local  areas 
(communities) 

•  Cumulative  impacts  of  other 
interrelated  projects 

Tentative  Schedule  for  Preparation  of  an 
EA/EIS 

Project  Schedule  Element  and  Tentative 
Date 

Application  Filed  w/BLM  &  USPS— 
February  17, 1987 

Scoping — April  1987 

Preparation  of  EA/EIS— April-July  1987 

Public  &  Agency  Review  of  Draft  EA/ 
EIS— August  1987 

Final  EA/EIS  Approval— September 
1987 

ROW  Grant/Land  Use  Authorization — 
November  1987 

Construction  Period — January- 
September  1988 

ADDRESS:  Written  scoping  comments 
will  be  accepted  until  May  7, 1987. 
Comments  should  be  sent  to  State 
Director  (NV-933),  Bureau  of  Land 
Management,  P.O.  Box  12000.  Reno. 
Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  or  to  acquire  a 
copy  of  the  Western  Region  Lightguide 
Project  scoping  document  write  to  the 
above  address  or  call  Ed  Tilzey.  (702) 
784-5448. 

Dated:  April  14.1987. 
Edward  F.  Spang, 

State  Director,  Nevada. 

[PR  Doc.  87-8724  Filed  4-17-87;  8:45  amj 

BILUNO  CODE  7001-S4-M 


Minerals  Management  Service 

Agency  Infomtatlon  Collection 
Activities  Under  0MB  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 


iJ''tii 
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and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Redudtion 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  Jeane 
Kalas  at  303-231-3046.  Comments  and 
suggestions  on  the  reqirirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office  (rf 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
DC  20503.  telephone  202-395-7340. 

Title:  Report  of  Sales  and  Royalty 
Remittance 

Abstract:  The  Report  of  Sales  and 
Royalty  Remittance  is  submitted  by 
those  individuals  and  companies 
producing  minerals  from  leased  Indian 
Lands  or  from  leased  Federal  lands, 
both  onshore  and  offshore.  Respondents 
report  monthly  on  oil  and  gas  lease 
activities,  documenting  essential  data 
used  by  the  Royalty  Management 
Program  in  the  calculation  of  royalties 
due.  Data  include  quantity  and  quality 
of  the  product,  selling  arrangement, 
price  at  which  the  product  was  sold  and 
other  pertinent  information  necessary  to 
determine  the  correct  royalty  ajnouot 
due,  reconcile  or  audit  data,  and 
distribute  and  correlate  payments  with 
the  appropriate  accounts. 
Bureau  Form  Number:  MMS-^2014 
Frequency:  Monthly 
Description  of  Respondents:  Oil  and 

Cas  Lessees,  reporting  activities  from 

Indian  or  Federal  onshore  or  offshore 

leases. 
Annual  Responses:  259,400 
Annual  Burden  Hours:  259,400 
Bureau  Clearance  Officer:  Dorothy 

Christopher  703-435-6213 

Dated:  April  6. 1987. 
lerry  D.  Hill, 

Associate  Director  for  Royalty  Monagement. 
(FR  Doc.  87-6728  Filed  4-17-67;  a-45  am] 
BILUNB  CODE  411(MIR-M 


Deveioptnent  Operatioas  Coordinalion 
Document;  Tenneco  Oil  Exploration 
and  Production 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  OperatioDS 

Coordination  Document  (DOCD)- 

summary:  Notice  is  hereby  givcB  tkat 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4885,  Block  147,  South 
Timbalier  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 


provide  for  the  development  and 
production  of  hydrocarbom  with 
si^port  activities  to  be  conducted  &om 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE:  The  subject  OOCD  was  deemed 
sabmitted  on  April  8, 1987.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  co]^  of  the  Bub)ect 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Golf 
of  Mexico  Region,  Minerals 
Kfenagement  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  9  ajB. 
to  3:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompeinying  Consistency  Certification 
are  also  available  for  puUic  review  at 
the  Coastal  Management  Section  OfHce 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.mM  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
CoastaJ  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  D.  Gobert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPt^MENTARY  INFORMATION:  The 

puipose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additiooaily,  this  Notice  is  to  in£onn  the 
pubbc  pursuant  to  (  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section /Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
OOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  IVograni. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  aSected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  S  Z5a34  of  Title  30  ^ 
the  CFR. 


Dale<i:  April  la  1087. 
).  Rogers  Pearcy, 

Regionai  Director,  Gatf  of  Mexico  OCS 
Region. 
[FR  Doa  87-B728  Piled  4-17-«7;  &«5  am] 

BILLING  COOe  4310-<m-M 


National  Park  Service 

Illinois  and  Michigan  Canal  National 
Heritage  Conidor  Commission; 
Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  86,  StaL  77a  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
197a,  go  Stat.  1247,  that  a  meeting  of  the 
Illinois  and  Michigan  Canal  National 
Heritage  Corridor  Commission  will  be 
held  May  5, 1987,  beginning  at  10  a.m.  at 
the  Village  Hall,  Main  &  Fremont  Street. 
Lemont,  Illinois. 

The  Comaiisfiion  was  oiiginally 
established  on  August  24, 1964.  pursuant 
to  provisions  of  the  Illinois  and 
Michigan  Canal  Heritage  Corridor  Act 
of  1984, 98  Stat.  1458, 16  U.S.C.  Sec.  461 
note,  to  implement  and  supppwt  the 
conceptual  plan. 

Matters  to  be  discussed  at  the  meeting 
will  include  the  election  of  officers  and 
the  Economic  Development 
Administration  (EDA)  grant. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statements  to  the  official  listed 
below  prior  to  the  meeting-  Further 
information  concerning  the  meeting  may 
be  obtained  from  Alan  M.  Hutchings, 
Chief,  Division  of  External  affairs. 
Midwest  Region,  National  Park  Service, 
1709  lackson  Street  Omaha,  Nebraska 
68102.  telephone  402-221-3481  (FTS  864- 
3481).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Office  3  weeks  after 
the  meeting. 

Dated:  Aprfl  W.  1987. 
John  Kawamoto, 

Acting  Regional  Director.  Midvresl  Region. 
[FR  Doc.  87-6823  Filed  4-17-87;  8:45  am) 

BILUNQ  COOE  4310-70-M 


Sleeping  Bear  Dunes  National 
Latcestiore  Advisory  Commission; 
Meeting 

Notice  is  hereby  given,  in  accordance 
v«rith  the  Federal  Advisory  Committee 
Act  ae  Stat  770,  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  IS, 
1976,  SO  StaL  1247.  that  a  meetii^  of  tlae 
Sleeping  Bear  Dunes  National  LaJceshore 
Advisory  ConuaissioB  will  be  held  at 
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9:30  a.m.  (EDT).  May  1, 1987,  at  the  Hart 
Visitor  Center  Auditorium.  9922  Front 
Street  (M-72),  Empire.  Michigan. 

The  Commission  was  established  by 
the  Act  of  October  21. 1970,  84  Stat. 
1076, 16  U.S.C.  460X-3.  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  matters  relating  to  the  administration 
and  development  of  the  Sleeping  Bear 
Dunes  National  Lakeshore  and  with 
respsct  to  the  provision  of  Sections  9 
(zoning  bylaws),  12  (scenic  roads),  and 
13  (commerical  properties)  of  this  Act. 

The  members  of  the  Commission  are 
as  follows: 

Mr.  John  B.  Daugherty  (Chairman) 

Ms.  Uledene  Merrill 

Mr.  George  T.  Schilling 

Mr.  Lawrence ).  Verdier 

Mr.  Charles  Rubner 

Ms.  Cathlene  Search 

Ms.  Evangeline ).  Stanchik 

Dr.  Michael  Chubb 

Mr.  George  Weeks 

Mr.  Gary  Jones 

The  agenda  for  the  meeting  will 
include  discussions  of  recent  park 
development  projects  and  future 
projects,  development  concept  plans  for 
North  Manitou  Island,  the  Glen  Haven 
Village,  and  the  Platte  River 
Management  Plan. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  prior  to  the 
meeting  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting,  or  who  wish  to  submit 
written  statements,  may  contact  Richard 
R.  Peterson.  Superintendent  Sleeping 
Bear  Dunes  National  Lakeshore,  Empire. 
Michigan  49630,  telephone  (616)  326- 
5134. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  Office  of 
Sleeping  Bear  Dunes  National 
Lakeshore.  Empire,  Michigan. 

Dated:  April  10. 1987. 
John  Kawamoto, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc.  87-8824  Filed  4-17-87;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  Na  AB-55  (Sub-Na  196X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  In  Marion, 
Boyle  and  Lincoln  Counties,  KY; 
Exemption 

CSX  Transportation.  Inc.  (Applicant] 
has  filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  ?— Exempt 


Abandonments  to  abandon  its  34.82-mile 
hne  of  railroad  between  milepost  LC 
68.63  near  C&O  Junction.  Ky  and 
milepost  LC  103.5  near  Stanford.  KY.  in 
Marion.  Boyle,  and  Lincoln  Counties, 
KY. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective  30 
days  from  service  of  this  decision 
(unless  stayed  pending  reconsideration). 
Petitions  to  stay  must  be  filed  by  10 
days  after  service,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  20  days  after 
services  with:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commisison  should  be  sent  to 
applicant's  representatives: 

Lawrence  H.  Richmond.  Peter  J.  Shudtz. 
100  North  Charles  Street,  Baltimore, 
MD  21201 

Charles  M.  Rosenberger,  Patricia  Vail. 
500  Water  Street.  Jacksonville,  PL 
32202 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  April  9, 1987. 

By  the  Commission,  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Nofeta  R.  McGm, 
Secretary. 
[FR  Doc.  87-8768  Filed  4-17-87;  8:45  am] 
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Release  of  Waybill  Data  for  Use  in 
General  Studies  of  Rail  Traffic 

The  Commission  has  received  a 
request  from  the  Association  of 
American  Railroads  for  permission  to 
use  certain  data  from  the  Commission's 
1985  and,  when  available,  1986  waybill 
sample  to  carry  out  general  studies  of 
the  amount  and  percentage  of  rail  traffic 
moving  on  light  density  lines.  The 
studies  will  be  used  to  analyze  in  the 
aggregate  the  potential  changes  in  the 
U.S.  rail  network  in  the  event  of 
significant  declines  in  traffic  volume. 
Specifically,  they  seek  waybill  data  on 
car  identification,  origin  location  and 
railroad,  destination  location  and 
railroad,  the  railroads  and  interchanges 
in  the  route,  carloads,  tons,  and  revenue. 
The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after  (1)  Pubhc  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  (49  FR  40328. 
September  6, 1983). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objection  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact:  James  A.  Nash,  (202)  275- 
6864. 

Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  87-8755  Filed  4-17-87;  8:45  am) 
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DEPARTIIEMT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Fried 
Industries,  Inc^  et  al. 

In  accordance  wifli  Departmental 
Policy.  28  CFR  SO  J.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Fried  Industries.  Inc. 
and  Phillip  Fried.  Civil  Action  No.  86- 
1207  was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey  on  April  8, 1987.  The  proposed 
Consent  Decree  settles  a  lawsuit  ffled 
on  March  27, 1986,  pursuant  to  section 
3008  of  the  Resource  Conservation  and 
Recovery  Act,  as  amended,  ("RCRA"), 
42  U.S.C.  8928,  for  injunctive  rehef  and 
for  assessment  of  a  civil  penalty  against 
Fried  Industries,  Inc.  and  Phillip  Fried 
("Defendants").  The  complaint  aHegea, 
among  other  things,  that  Defendants 
violated  the  Act  by  disposing  of 
hazardous  waste  at  their  manufacturing 
plant  located  m  East  Brunswick,  New 
Jersey,  (Tried  facility"),  without  a 
permit.  The  complaint  alleges  that 
Fried's  acts  vitjlated  the  Subchapter  ITI 
program  of  RCRA,  including  section 
7:26-12.1  etseq.  of  the  New  Jersey 
Solid  and  Hazardous  Waste 
Regulations,  N.J.A.C.  7:26-1.1  et  seq., 
and  entitled  Ae  United  States,  pursuant 
to  section  3008  of  RCRA,  33  U.S.C.  0928. 
to  injunctive  relief  and  to  recover  a  civil 
penalty  of  not  more  than  $25,000  per  day 
of  violation. 

The  proposed  Consent  Decree 
provides  for  the  permanent  cessation  of 
all  manufacturing  and  production 
activities  at  the  Fried  facility. 
Defendants  Fried  Industries  and  Phillip 
Fried  are  also  required,  among  other 
things,  to  decontanrinate  all  equipment 
pursuant  to  an  EPA  approved 
decontamination  plan  prior  to  renting, 
leasing  or  selling  any  such  equipment. 
The  proposed  Consent  Decree  imposes 
stipulated  penalties  for  failm*  to  comply 
with  the  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
publication  date  of  this  notice  written 
comments  relating  to  the  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
NatTiral  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
refer  to  United  States  v.  Fried 
Indastries.  Inc.  and  Phillip  Fried,  D.J. 
Ref.  90-7-1-303. 

The  proposed  Consent  Decree  may 
also  be  examined  at  tiie  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1521.  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washiogtoa.  DC  20530.  A  oapf  ai  the 
proposed  Consent  Decree  caa  be 


dbUsaed  la  persca  or  bf  naM  ham  tite 
BnviranBteala]  EafaBceBKat  Section, 
Land  and  NaJhral  Resource*  Dtrnkm  ei 
the  Departeent  of  Justice,  in  teqfteatm^ 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.00  (10  cents  per  copy  page 
reproduction  coctj  payable  to  the 
Treasury  of  the  Uailed  States. 
RHawyUakiGbta. 

Assistant  AttoatefCetteraL  Laitdaad 

Natural  Resotifoee  IH  vision. 

[FS  Oac.  87-87M  Fiiai  4-17-87:  MS  m4 
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Lodging  of  a  Stipulation  of  CMamt— I 
Purauatit  to  the  Clean  Water  Act; 
Wyoming  Valley  Sanitary  Authority 

In  accordance  with  Departmental 
pohcy,  28  CFR  58.7.  notice  is  hereby 
given  that  on  April  10, 1987.  a  proposed 
Consent  Decree  in  United  States,  et  al. 
V.  Wyoming  Valley  Sanitary  Authority, 
Civi!  Action  No.  85-l«00,  was  lodged 
with  the  United  States  District  Conrt  for 
flie  Middle  District  of  Pennsylvania.  The 
propoaed  Consent  Decree  concerns  the 
failure  of  the  Wyoming  Valley  Sanitary 
Authority  to  impleanent  as  approvable 
pretreatment  ftrogram  pdor  to  July  1, 
1983.  Tlie  propoaed  Coiisent  Decree 
requires  tbe  defendant  to  pay  a  penalty 
of  $15X)00j00.  Its  pretreatment  program 
has  been  approved  stBce  the  filing  of 
this  coiDjdaiBt. 

■fte  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States, 
et  al.  y.  Wyoming  Valley  Sanitary 
Authority,  D.J.  Ref.  #  90^-1-1-2482. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Middle  District  of 
Pennsylvania.  P.O.  Box  11754,  3rd  and 
"Walnut  Street.  Harrisburg. 
Pennsylvania,  and  at  the  Region  ni 
Office  of  the  United  States 
Environmental  Protection  Agency.  841 
Chestnut  Street  Philadelphia, 
Pennsylvania. 

Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  laaH  fron  the 
Environmentul  EnforceatetU  Sectwm. 


Land  and  Natwal  Resovrces  Division  of 
the  Depftrtmeot  of  Justice. 
F.  Heory  flaMcfat  n, 

Astistont  Attorney  General.  Land  and 

Natural  Resovrces  Division. 

[VS.  Doc.  tJ7-877D  Filed  4-17-67;  &45amJ 
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NATIOMAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Eadowraent  for  ttte 

Humanities 

National  Council  on  the  Humanities; 
Il4eetlng 


April  13. 1987. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P»b. 
L.  92-463.  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washiogtesi.  Oil  on  May  6-8, 10B7. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  poKcies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applicatioos  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  wiH  be  held  in  fhe  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC.  The 
meeting  scheduled  on  May  6, 1987,  and  a 
portion  of  the  morning  and  afternoon 
sessions  on  May  7-8, 1987  will  be  closed 
to  the  public  pursuant  to  subsections 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5.  United  States  Code  because  the 
Council  will  consider  information  that 
may  disclose:  Trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  information  of  a 
personal  nature  the  disclosure  of  which 
will  constitute  a  cleariy  unwarranted 
invasion  of  personal  privacy;  and 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  detenninatioa 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  Janaary  15. 1978. 

The  agenda  for  the  session  on  May  %, 
1987,  will  be  as  followa: 

Committae  Meeting 

3:00  p.m.  until  adjourned,  Jefferson 
Lecture  Committee  (Closed  to  the 
Pabbc).  DiscussioB  of  Jefferson, 
Lectare  NoimBeea — Room  430 


Feot 
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The  agenda  for  the  sessions  on  M«y  7, 
1987.  will  be  as  follows: 
8:30-9:30  ■  jn.  Coffee  for  Council 

Members  (Open  to  the  PuWic) — 

Room  526 

Cor^mittee  Meetings 

(Open  to  the  Public) 

Pohcy  Discussion 

9:30-10:30  ajn. 
Education  Programs — Room  M-M 
Fellowship  Programs — Room  315 
General  Programs — Room  415 
Research  Programs — Room  316-2 
State  Programs — Room  M-07  East 
10:30  a.m.  until  adjourned  (Closed  to  the 
Public),  Discussion  of  specific  grant 
applications  before  the  Council 

(Open  to  the  Pubhc] 

Policy  Discussion 

2:00-2:30  p.m.  Preservalkn  Grants — 

Room  M-07  West 
2:30  p.m.  until  adfoumed  (Closed  to  the 
Public),  Discussion  of  specific  grant 
applications  before  the  Council 
The  morning  session  on  May  8, 1987. 
will  convene  at  8:30  a.m.  in  the  stage 
area  of  the  Old  Post  Office  Pavillion. 
(Coffee  for  staff,  guests,  and  Council 
members  attending  the  meeting  will  be 
served  from  aso  a.m.-9:00  a.m.)  A 
presentation  by  the  Norwood  School  of 
Bethesda,  Maryland,  a  grantee,  is 
scheduled  for  9:00  a.m.  The  plenary 
session  of  the  meeting  will  begin  at  9:30 
a.m.  in  Council  Room.  M-09,  and  will  be 
open  to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 
Minutes  of  the  Previous  Meeting  Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 
Quarter 

D.  Conflicts  of  Interest  Policy 

E.  Dates  of  Future  Councils 

F.  Application  Report  and  Gifts  and 
Matching  Report 

G.  Status  of  Fiscal  year  1987  Funds 
H.  Fiscal  Year  1988  Appropriation 

Request 
I.  Fiscal  Year  1989  Budget  Planning 
J.  Committee  Reports  on  Policy  and 

General  Matters 

1.  Education  Programs 

2.  Fellowship  Programs 

3.  Preservation  Grants 

4.  Research  Programs 

5.  General  Programs 
S.  State  Programs 

7.  Jefferson  Lecture 
The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
(closed  to  the  pubic  for  the  reasons 
stated  above). 

Farther  information  about  this 
meeting  can  be  obtained  from  Mi. 


Stephen  j.  McCleary,  Advisory 

Committee  Management  Officer. 

Washington.  DC  20506,  or  caD  area  code 

202-786-0322. 

SUpben  ].  McCleary. 

Advisory  Committee  Management  Officer. 

(FR  Doc.  87-8797  Filed  4-17-87;  &45  «inj 
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Humanitios  Panclj  MssUiiys 

aoency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 


SUMMARV:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20508: 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  including 
discussion  of  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  or  (3) 
information  which  would  significandy 
frustrate  implementation  of  proposed 
agency  action,  pursuant  to  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  meetings,  dated 
January  15. 1978. 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4).  (6) 
and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

1.  DATE:  May  1, 1987 
TIME:  8:30  a.m.  to  5:30  p.m. 
ROOM:  316-2 

I^OGRAM:  This  meeting  will  review 
application  for  Summer  Seminars 
for  College  Teachers  in  Arts, 
submitted  to  the  Division  of 
Fellovrships  and  Seminars,  for 
projects  beginning  after  May  1, 1968. 

2.  DATE:  May  4, 1987 


TIME:  8:30  a.m.  to  5:30  p.m. 

ROOM:  315 

PROGRAM  This  meeting  will  review 
the  Summer  Seminars  for  College 
Teachers  applications  in  Foreign 
Languages  and  Literatures, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1. 1988. 

3.  DATE:  May  15. 1987 
TIME:  8:30  a.m.  to  5«)  p.m. 
ROOM:  315 

PROGRAM:  This  meeting  will  review 
applications  received  in  the  Faculty 
Graduate  Study  Program  for  one 
year  of  doctoral  study  in  the 
humanities,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  January  1, 1988. 

4.  DATE:  May  4-5, 1987 
TIME:  7:30  a.m.  to  5:30  p  jn. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
apphcations  submitted  for 
Humanities  Projects  in  Media, 
submitted  to  the  Division  of  General 
Programs,  for  projects  beginning 
after  October  1. 1987. 

5.  DATE:  May  14. 1987 
TIME:  8:30  a.m.  to  5:00  p.m. 
ROOM:  M-14 

PROGRAM:  This  meeting  will  review 
apphcations  for  Humanities 
Instruction  in  Elementary  and 
Secondary  and  Hi^er  Education, 
submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  August  31, 1987. 

6.  DATE:  May  14-15. 1987 
TIME;  7:30  a.m.  to  5:30  p.m. 
ROOM;  415 

PROGRAM:  This  meeting  will  review 
apphcations  submitted  for 
Humanities  Projects  in  Media, 
submitted  to  the  Division  of  General 
Programs,  for  projects  beginning 
after  October  1. 1987. 

7.  DATE:  May  19-20. 1987 
TIME:  7:30  a.m.  to  5:30  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  wiH  review 
applications  submitted  for 
Himianities  Projects  in  Media, 
submitted  to  the  Division  of  General 
Programs,  for  projects  beginning 
after  October  1, 1987. 

Stephaa ).  McClMry, 

Advisory  Committee  Management  Officer. 

(FR  Doc  87-8796  Filed  4-17-87;  8945  am] 
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NATIONAL  SClENCh  i-OUNOATiON 

Pemiit  Applications  Received  Under 
ttte  Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundatioa 

action:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L  95-541. 

summary:  The  National  Science 
Foundation  (NSF]  is  required  to  pubHsh 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  May  22, 1987.  Permit  applications 
may  be  inspected  by  interested  parties 
at  the  Permit  Office,  address  below. 

ADDRESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  627. 
Division  of  Polar  Programs,  National 
Science  Fotmdation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on  July 
17, 1986. 
The  application  received  is  as  follows: 
1.  Applicant:  David  G.  Ainley,  Point 
Reyes  Bird  Observatory,  Stinson  Beach, 
California  94970. 

Activity  for  Which  Permit  Requested 

Taking.  The  applicant  is  conducting  a 
research  study  of  seabird  habitat  and 
diet.  It  is  proposed  to  collect  species  as 
follows: 


Specios 


Etiporor  Pooguio  .„ 

Adeto  Penguin 

Owistnp  Panguin_ 

dam  Fulfnar 

Cap*  Petrel 

Antarctic  Petrel 

Snow  Petre* .- 

Antarctic  Prion 

Blue  Petret 


Wilson'i  Storm  Petrel..- 

South  Polar  Skua 

Antarctic  Tern.. 
Kelp  Qua..-.. 


Bkje-eyad  Stwg... 
Kerguelan  Pe«re<.. 


Number 


25 
25 
25 

10 
30 
30 
30 
X 
30 
30 
25 
30 
30 
25 
25 


Location 

Ocean  waters  along  the  western  side 
of  the  Antarctic  Peninsula. 

Dates 

June-July  1987. 

Authority  to  publish  this  notice  has  been 
delegated  by  the  Director  of  the  National 
Science  Foundation. 
Charles  E.  Myers, 
Permit  Office. 

(FR  Doc.  87-8727  Filed  4-17-87;  8:45  am) 
BIUJNO  COOC  7S5S-01-M 


Biological  Facilities  Centers  Panel; 
Notice  of  Establishment 

The  Assistant  Director  for  Biological, 
Behavioral,  and  Social  Sciences  has 
determined  that  the  establishment  of  the 
Biological  Facilities  Centers  Panel  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director, 
National  Science  Foundation  (NSF),  and 
other  apphcable  law.  This  determination 
follows  consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

Name  of  Committee:  Advisory  Panel 
for  the  Biological  Facilities  Centers. 

Purpose:  Primarily  to  advise  on  the 
merit  of  proposals  for  research  facilities 
and  research-related  purposes 
submitted  to  NSF  for  financial  support. 
Additionally,  the  Panel  provides 
oversight,  general  advice,  and  policy 
guidance  to  the  Biological  Facilities 
Centers  Program. 
M.  Rebecca  Winlder, 
Committee  Management  Officer. 
April  15, 1987. 
[FR  Doc.  87-8835  Filed  4-17-87;  8:45  am] 
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Science  Resources  Studies;  Notice  of 
Establishment 

The  Assistant  Director  for  Scientific, 
Technological,  and  International  Affairs 
has  determined  that  the  estabhshment 
of  the  Advisory  Committee  for  Science 


Resources  oiuaies  is  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  upon 
the  Director,  National  Science 
Foundation  (NSF)  and  other  applicable 
law.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat.  General 
Services  Administration. 

Name  of  Committee:  Advisory 
Committee  for  Science  Resources 
Studies 

Purpose:  To  provide  advice 
concerning  current  and  emerging  science 
and  technology  issues,  problems  and 
opportunities  and  the  kinds  of  data  that 
would  help  illuminate  them. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
April  15. 1987. 
[FR  Doc.  87-8836  Filed  4-17-87;  8:45  am) 

BILUNG  COOC  7S5S-01-M 


NUCLEAR  REQUl^TORY 
COMIMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  March  17. 1987  (52 
FR  8390).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designed  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  A.M.  and 
Subcommittee  meetings  usually  begin  at 
8:30  A.M.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  May 
1987  ACRS  full  Committee  meeting  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  (telephone:  202/634-3265. 
ATTN:  Barbara  Jo  White)  between  8:15 
A.M.  and  5:00  P.M..  Eastern  Time. 
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ACRS  Subcommittee  Meetings 

Severe  Accidents,  April  22. 1987, 
Washington,  DC.  The  Subcommittee  wiH 
discuss  the  research  plan  intended  to 
resolve  the  source  term  uncertainty 
areas  and  review  the  Expert  Panels 
assessment  of  these  programs. 

Severe  Accidents.  April  23, 1987, 
Washington,  DC.  The  Subcommittee  will 
continue  the  review  of  the  proposed 
generic  letter  for  Individual  Plant 
Examinations  (IPEs)  as  part  of  the  NRR 
Implementation  Plan  for  the  Severe 
Accident  Policy  Statement 

Advanced  Reactor  Designs,  April  24, 
1987,  Washington,  DC.  The 
Subcommittee  will  review  NUREG-1226, 
"Development  and  Utilization  of  the 
NRC  Policy  Statement  on  the  Regulation 
of  Advanced  Nuclear  Power  Plants". 

Thermal  Hydraulic  Phenomena,  April 
28,  and  29. 1987,  Idaho  Falls,  ID.  The 
Subcommittee  will:  (1)  Review  the  status 
of  the  thermal  hydraulic  research 
program,  (2)  review  the  activities  of  the 
INEL  Technical  Integration  Center,  (3) 
review  the  status  of  the  proposed  ISIF 
(Improved  Scale  Integral  Facility),  (4) 
review  the  final  draft  of  the  Research 
Compendium  supporting  the  proposed 
ECCS  Rule  revision,  (5)  review  the 
results  of  the  OECD  LOFT  Program,  (6) 
discuss  the  status  of  the  TRAC  Code 
Modeling  effort,  (7)  discuss  tfie  status  of 
the  work  of  the  RES  Export's  Group  on 
Code  Uncertainty,  and  [8]  discuss 
briefly  the  issue  of  water  hammer. 

Joint  Metal  Components/ Auxiliary 
Systems,  May  5, 1987,  Washington,  DC 
The  Subcommittees  will  explore  further 
the  questions  in  Congressman  P.  Sharp's 
letter  on  implications  for  the  safety  of 
nuclear  power  plants  of  the  recent  Surry 
accidents. 

AC /DC  Power  Systems  Reliability, 
May  6, 1987,  Washington,  DC.  The 
Subcommittee  will  review  the  proposed 
Station  Blackout  rule  (SECY-85-163). 

Safety  Research  Program,  May  6, 
1987,  Washington,  DC— CANCELLED. 

Waste  Management,  May  18  and  19, 
1987,  Washington,  DC.  The 
Subcommittee  will  review  selected 
pertinent  nuclear  waste  management 
topics  to  be  identified  during  an  agenda 
planning  session  with  NMSS  and  RES 
personnel  on  April  23, 1987. 

Regulatory  Policies  and  Practices, 
May  28, 1987,  Washington,  DC.  The 
Subcommittee  will  continue  its  current 
review  of  the  nuclear  regulatory  process. 

Decay  Heat  Removal  Systems,  May 
27. 1987,  Washington,  DC.  The 
Subcommittee  will  continue  its  review 
of  the  NRR  Resolution  Position  fbr  USI 
A-45. 

Generic  Items,  May  27, 1987, 
Washington,  DC.  The  Subcommittee  will 


discuss  the  process  involved  in 
identifying,  prioritizing,  resolving  and 
implementing  genaric  issues,  aad 
unresolved  safety  issues  (USIs)  so  as  to 
determine  the  eflectiveness  of  this 
process. 

Regional  and  lAE  Prograais,  May  29, 
1987,  Region  IV,  Arlington.  TX.  The 
Subcomaiittee  will  review  the  activities 
under  the  control  of  the  Region  IV 
Office. 

Babcock  6-  Wilcox  Reactor  Plants. 
June  2. 1987,  Washington,  DC  The 
Subcommittee  will  continue  its  review 
of  the  long-term  safety  review  of  BaW 
reactors.  This  effort  was  begun  daring 
the  summer  of  1986;  initial  Committee 
comments  offered  on  July  16. 1988  in  a 
letter  to  V.  Stello,  EDO. 

faint  Severe  Accident/Probabilistic 
Risk  Assessment,  June  3, 1987, 
Washington,  DC.  The  Subcommittees 
will  review  the  Research  report 
NUREG-1150.  "Reactor  Risk  Reference 
Document",  which  was  issued  in 
February  1987  for  public  comments. 

Occupational  and  Environmental 
Protection  Systems,  June  9  and  10, 1987 
(tentative).  Washington.  DC.  The 
Subcommittee  will  discuss  issues 
concerning  emergency  plans  and  other 
matters. 

Auxiliary  Systems.  June  11, 1987, 
Washington.  DC.  The  Subcommittee  will 
discuss  the  heating,  ventilation,  and  air 
conditioning  (HVAC)  system 
malfunctions  and  their  impact  on  safety 
systems.  Also,  it  will  discuss  the  recent 
experience  associated  with  inadvertent 
actuation  of  fire  protection  systems  and 
its  interaction  on  safety  systems.  In 
addition,  it  will  discuss  recent  events 
associated  with  instrument  air  system 
malfunctions.  AEOD  findings  concerning 
the  instrument  air  systems  malfunctions 
and  its  recommendations  to  alleviate 
this  problem. 

Thermal  Hydraulic  Phenomena,  June 
18. 1987,  Washington,  DC.  The 
Subcommittee  will  review:  MIST 
Program  Status  including  results  of 
MIST  Phase  III  tests,  1ST  Scaling 
Coordination,  and  plans  for  a  follow-on 
test  Program. 

Joint  Severe  Accidents/Probabilistic 
Risk  Assessment,  July  8, 1987. 
Washington,  DC  "The  Subcommittees 
will  conclude  its  review  of  the  Research 
report  NUREG-llSa  "Reactor  Risk 
Reference  Document",  which  was  issued 
in  February  1987  for  public  comment 

Thermal  Hydraulic  Phenomena.  July 
16  or  3a  1987,  Washington,  DC.  The 
Subcommittee  will  review:  (1) 
Development  of  Uncertainty 
Methodology  for  BE  ECCS  Codes,  (2) 
Status  of  the  Generic  Issue  addressing 
Steam  Generator/Steam  Line  Overfill 


Issues,  (3)  Status  of  the  Water  Hammer 
Issue. 

Auxiliary  Systems,  July  23, 1987. 
Washington,  DC.  The  Subcon-onitlee  will 
discuss  with  the  NRC  research  staff  and 
the  personnel  from  the  Sandia  National 
Laboratories  the  progress  of  the 
"Scoping  Study"  being  performed  by  the 
Sandia  National  Laboratories  for  NRC 
on  the  need  for  future  research  in  the 
fire  protection  area. 

Generic  Items,  Date  to  be  determined 
(July/ August),  Washington.  DC.  The 
Subcommittee  will  continue  the 
discussion  on  the  effectiveness  of  the 
programs  that  address  generic  issues 
and  USIs.  Also,  it  will  discuss  with 
selected  licensees  the  contribution  to 
plant  safety  resulting  from  the 
implementation  of  the  resolved  generic 
issues  and  USIs. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined  (July/August), 
Washington.  DC.  The  Subcommittee  will 
review:  (1)  The  resolution  status  for  GI 
23:  "RCP  Seal  Failure",  and  (2)  the 
resolution  slatus  for  GI  124:  "AFW 
System  Reliability". 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (September/ October). 
Washington.  DC.  The  Subcommittee  will 
review:  (1)  Fmal  version  of  revised 
ECCS  Rule,  and  (2)  status  of  RES- 
proposed  new  integral  test  facility. 

Joint  Seabrook/Occupational  B 
Environmental  Protection  Systems/ 
Service  Accidents,  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittes  will  review  Brookhaven 
National  Laboratory's  report  of  the 
Seabrook  Emergency  Planning 
Sensitivity  Study  and  other  related 
matters. 

Seabrook  Unit  1,  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittee  will  review  the 
application  for  a  full  power  operating 
license  for  Seabrook  Unit  1. 

Joint  Standardization  of  Nuclear 
Facilities/ GE  Reactors,  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittee  will  review  the  Staff  SER 
and  Chapter  I  of  the  EPRI  Requirements 
Document  and  the  CE  Licensing  Basis 
Agreement. 

ACRS  Full  Coamittee  Meeting 

May  7-9, 1987:  Items  are  tentatively 
scheduled. 

*A.  Quantitative  Safety  Goals 
(Open} — Review  proposed  NRC 
Implementation  Plan  including  definition 
of  large  radioactive  releases. 

*B.  Radwaste  Management  and 
Disposal  (Open) — Briefing  regarding 
proposed  advisory  functions  on 
radwaste  matters. 
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*C.  BWR  Pipe  Crack  Guidance 
(Open) — ACRS  comments  regarding 
NRC  requirements  for  BWR  pipe  crack 
inspection  and  repair  (tentative). 

*D.  Station  Blackout  (Open} — Review 
proposed  NRC  rule  regarding  resolution 
of  Generic  Issue  A-44,  Station  Blackout. 

*E.  NRC  Severe  Accident  Policy 
(Open) — Review  proposed  NRC  plan  for 
implementation  of  the  NRC  severe 
accident  policy  (tentative). 

•F.  Severe  Accident  Research 
Program  (Open}— Discuss  report  of  NRC 
Panel  of  Experts  regarding  the  NRC 
severe  accident  research  program  and 
consideration  of  uncertainties  in  severe 
accident  evaluation. 

•G.  Risks  of  Radwaste  Management 
and  Disposal  (Open} — Discuss  proposed 
ACRS  comments  regarding  the  risks  of 
radwaste  handling  and  disposal. 

*H.  .4  CAS  Subcommittee  Activity 
(Open) — The  Committee  will  hear  and 
discuss  reports  of  ACRS  subcommittees 
regarding  assigned  activities  including 
thermal  hydraulic  phenomena,  systems 
interactions,  and  control  room 
habitability. 

*I.  Nuclear  Power  Plant  Safety 
Systems  (Open/Closed} — ^Discuss 
proposed  ACRS  comments  regarding 
safety  systems  in  foreign  nuclear  power 
plants  and  other  safety  improvements. 

•J.  Nuclear  Safety  in  the  U.S.S.R. 
(Open} — Report  by  NRC  Commissioner 
regarding  recent  visit  to  discuss  soviet 
nuclear  power  plant  safety. 

*K.  Advanced  Reactor  Policy 
(Open)— H.e\iew  NUREG-1226, 
Development  and  Utilization  of  the  NRC 
Policy  Statement  on  the  Regulation  of 
Advanced  Nuclear  Power  Plants. 

•L  NRC  Long  Range  Planning 
(Open) — Briefing  regarding  strategic 
plaiming  effort  of  the  NRC. 

•M.  Future  ACRS  Activities  (Open}— 
Discuss  anticipated  ACRS  activities  and 
items  proposed  for  consideration  by  the 
full  Committee. 

*N.  Appointment  of  New  Members 
(Closed)— Discuss  qualifications  of 
candidates  for  appointment  to  the 
ACRS. 

June  4-6, 1987 — Agenda  to  be 
announced. 

June  9-11. 1987— Agenda  to  be 
announced. 

Dated:  April  15, 1987. 
John  C.  Hoyle. 

Advisory  Committee  Management  Officer. 

[FR  Doc.  87-8802  Filed  4-17-B7: 8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Privacy  Act  of  1974;  Guidance  on  the 
Privacy  Act  Implications  of  "Call 
Detail"  Programs  to  Manage 
Employees'  Use  of  tt>e  Government's 
Telecommunications  Systems 

AOENCv:  Office  of  Management  and 

Budget. 

ACTION:  Publication  in  final  form  of 

guidance  on  the  Privacy  Act 

implications  of  "call  detail"  programs. 

summary:  Pursuant  to  its 
responsibilities  under  section  6  of  the 
Privacy  Act  of  1974  (Pub.  L.  93-579).  the 
Office  of  Management  and  Budget 
(OMB)  developed  guidance  on  how,  the 
recordkeeping  provisions  of  that  Act 
affect  agencies'  programs  (so-called 
"call  detail  programs")  to  collect  and 
use  information  relating  to  their 
employees  use  of  long  distance 
telephone  systems.  This  proposal  was 
published  for  public  comment  in  the 
Federal  Register  on  May  23, 1986  (51  FR 
18982).  Four  comments  were  received, 
all  ft-om  Federal  agencies.  The 
commentators  generally  supported  the 
issuance  of  the  guidance  and  suggested 
technical  clarifications  of  certain  points. 
Their  suggestions  have  been 
incorporated  into  the  final  guidance 
below.  This  guidance: 

•  Describes  the  purposes  of  call  detail 
programs  and  explains  how  they  work. 

•  Notes  that  call  detail  records  that 
contain  only  telephone  numbers  are  not 
Privacy  Act  records,  but  that  when 
linked  with  a  name,  they  become 
Privacy  Act  records. 

•  Notes  that  when  agencies  start 
retrieving  by  reference  to  a  linked 
number  or  name,  they  are  operating  a 
Privacy  Act  system  of  records. 

•  Urges  agencies  not  to  create 
artificial  filing  and  retrieval  schemes  to 
avoid  the  Act 

•  Suggests  agencies  establish  a 
Privacy  Act  system  of  records  in  which 
to  maintain  these  records,  and  provides 
a  model  notice  for  them  to  use. 

•  Discusses  the  disclosure  provisions 
of  the  Act  as  they  would  pertain  to  such 
a  call  detail  system,  especially 
emphasizing  diat  intra-agency 
disclosures  for  improper  employee 
surveillance  purposes  or  to  identify  and 
harass  whistleblowers  are  not 
sanctioned  under  Section  (b)(1)  of  the 
Privacy  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Veeder,  Information  Policy 
Branch,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  telephone  202-39&-4814. 


Guidance  on  the  Privacy  Act 
Implications  of  Call  Detail  Programs 

1.  Purpose 

This  guidance  is  being  offered  in 
conjunction  with  guidance  on  call 
detailing  published  by  the  General 
Services  Administration.  Whereas 
GSA's  guidance  focuses  on  how  to 
create  and  operate  such  programs,  this 
document  explains  the  ways  in  which 
the  Privacy  Act  of  1974  affects  any 
records  generated  during  the  course  of 
call  detail  programs. 

Nothing  in  this  guidance  should  be 
construed  to  (a)  authorize  activities  that 
are  not  permitted  by  law;  or  (b)  prohibit 
activities  expressly  required  to  be 
performed  by  law.  Complying  with  these 
Guidelines,  moreover,  does  not  relieve  a 
Federal  agency  of  the  obligation  to 
comply  with  the  provisions  of  the 
Privacy  Act,  including  any  provisions 
not  cited  herein. 

2.  Scope 

These  Guidelines  apply  to  all  agencies 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a). 

3.  Effective  Date 

These  Guidelines  are  effective  on  the 
date  of  their  publication. 

4.  Definitions 

For  the  purposes  of  these  Guidelines: 

•  All  the  terms  defined  in  the  Privacy 
Act  of  1974  apply. 

•  "Call  Detail  Report"— This  is  the 
initial  report  of  long-distance  calls  made 
during  a  specified  period.  A  call  detail 
report  may  be  provided  by  a  telephone 
company,  the  General  Services 
Administration,  or  it  may  originate  from 
a  PBX  (Private  Branch  Exchange]  on  an 
agency's  premises.  No  monitoring  of 
conversations  takes  place  during  or 
after  the  collection  of  data  for  this 
report.  The  report  may  contain  such 
technical  information  as  the  originating 
number,  destination  number,  destination 
city  and  State,  date  and  time  of  day  a 
call  was  made,  the  duration  of  the  call, 
and  actual  or  estimated  cost  of  the  call. 
At  this  stage,  a  call  detail  report 
contains  no  information  directly 
identifying  the  individuals  making  or 
receiving  calls. 

•  "Call  Detail  Information"  or  "Call 
Detail  liecords" — These  are  records 
generated  from  call  detail  reports 
through  administrative,  technical  or 
investigative  follow-up.  In  some  cases 
call  detail  information  or  records  will 
contain  no  individually  identifiable 
information  and  therefore  no  Privacy 
Act  considerations  will  apply.  In  other 
cases,  the  information  and  records  will 
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be  linked  with  individuals  and  the 
Privacy  Act  must  be  taken  into 
consideration. 

5.  Background 

Rapid  growth  in  automated  data 
processing  and  telecommunications 
technologies  has  created  new  and 
special  problems  relating  to  the  Federal 
Government's  creation  and  maintenance 
of  information  about  individuals.  At 
times,  the  capabihties  of  these 
technologies  have  appeared  to  nm 
ahead  of  statutes  designed  to  manage 
this  kind  of  information,  particularly  the 
Privacy  Act.  An  example  is  the 
estabhshment  of  call  detail  programs  to 
help  agencies  control  the  costs  of 
operating  their  long  distance  telephone 
systems.  Call  detail  programs  develop 
information  about  how  an  agency's 
telecommunications  system  is  being 
used.  The  information  may  come  from  a 
number  of  sources,  e.g.,  from  agency 
installed  or  utilized  devices  to  record 
usage  information  [pen  registers  or 
agency  switching  equipment);  from 
central  agency  managers  such  as  the 
General  Services  Administration  or  the 
Defense  Communications  Agency;  or 
directly  from  the  providers  of 
telecommunications  services. 

There  are  many  different  purposes  for 
call  detail  programs.  Agency  managers 
may  use  call  detail  information  to  help 
them  choose  more  efficient  and  cost- 
effective  ways  of  communicating.  The 
information  may  be  used  to  make 
decisions  about  acquiring  hardware, 
software,  or  services,  and  to  develop 
management  strategies  for  using  existing 
telecommunications  capacity  more 
efficiently.  One  aspect  of  this  latter  use 
may  be  the  development  of  programs  to 
identify  unofficial  use  of  the  agency's 
telephone  system.  To  this  end,  call 
detail  programs  work  by  collecting 
information  about  the  use  of  agency 
telephone  systems  and  then  attempting 
to  assign  responsibility  for  particular 
calls  to  individual  employees.  Their  two- 
fold purpose  is  to  deter  use  of  the 
system  for  unofficial  purposes  and  to 
recoup  for  the  government  the  cost  of 
unofficial  calls. 

Soon,  the  establishment  of  call  detail 
programs  will  become  a  government- 
wide  priority,  as  part  of  a  management 
initiative  on  reducing  the  government  s 
administrative  costs. 

8.  Privacy  Act  Implications 

a.  Call  Detail  Records  as  Privacy  Act 
Records.  The  Privacy.  Act  of  1974  is  the 
primary  statute  controlling  the 
government's  use  of  information  about 
individuals.  Not  all  individually 
identifiable  information,  however, 
qualifies  for  the  Act's  protections.  With 


but  few  exceptions,  only  information 
that  consists  of  "records"  as  defined  by 
the  Act  and  which  is  maintained  by  an 
agency  in  a  "system  of  records."  triggers 
the  Act's  provisions.  The  Privacy  Act 
defines  a  "record"  as 

*  *  *  any  item,  collection  or  grouping  of 
information  about  an  individual  that  is 
maintained  by  an  agency  including,  but  not 
limited  to,  his  education,  financial 
transactions,  medical  history,  and  criminal  or 
employment  history  and  that  contains  his 
name,  or  the  identifying  numt)er,  symbol,  or 
other  identifying  particular  assigned  to  the 
individual,  such  as  a  finger  or  voice  print  or  a 
photograph  *  *  *. 

A  "system  of  records"  is 

A  group  of  any  such  records  from  which 
information  is  retrieved  by  the  name  of  the 
individual  or  other  identifying  particular. 

As  we  have  indicated  in  our  original 
Privacy  Act  implementing  Guidehnes  (40 
FR  28949,  July  9. 1975),  the  mere 
capability  of  retrieving  records  by  an 
identifying  particular  is  not  enough  to 
create  a  system  of  records;  the  agency 
must  actually  be  doing  so. 

The  threshold  question  for  call  detail 
information,  then,  is  whether  a 
telephone  number  is  a  record  within  the 
meaning  of  the  Privacy  Act.  The  answer 
to  this  question  depends  upon  how  the 
telephone  number  is  maintained. 

Standing  alone,  a  telephone  number, 
is  not  a  Privacy  Act  record.  To  achieve 
the  status  of  a  Privacy  Act  record,  a 
telephone  number  must  be  maintained 
in  a  way  that  links  it  to  an  individual's 
name  or  some  other  identifying 
particular  such  as  a  Social  Security 
Account  Number. 

When  an  agency  assigns  a  specific 
phone  number  to  an  employee  and 
maintains  that  information  in  a  way  that 
the  name  and  number  are  inseparably 
connected,  there  is  sufficient 
identification  linkage  that  a  Privacy  Act 
record  is  created.  (It  should  be  noted 
that  the  Privacy  Act  does  not  require 
that  the  record  be  unique  to  the 
individual,  only  that  it  be  "about"  him  or 
her  and  include  his  or  her  name  or  other 
identifying  particular.  Thus,  a  telephone 
number  could  be  shared  by  several 
individuals  and  still  meet  the  Privacy 
Act  "record"  definition.) 

The  initial  call  detail  reports  which 
contain  only  technical  information  about 
telephone  usage  do  not  consist  of 
records  within  the  meaning  of  the 
Privacy  Act  and  they  will  therefore 
never  reach  the  level  of  a  system  of 
records.  For  many  areas  of 
telecommimications  management,  the 
information  in  call  detail  reports  will 
never  become  systems  of  records  and 
the  Privacy  Act  will  have  no  application. 


When,  however,  call  detail  records 
are  used  in  management  programs 
designed  to  control  costs  and  determine 
individual  accountability  for  telephone 
calls.  Privacy  Act  considerations  must 
be  addressed.  In  order  to  carry  out  these 
kinds  of  call  detail  programs,  agencies 
will  have  to  link  numbers  and  names  so 
that  they  can  determine  who  is 
responsible  for  what  call.  It  is  at  this 
point  that  the  telephone  number  meets 
the  Privacy  Act  definition  of  a  "record." 

b.  Call  Detail  Records  in  Privacy  Act 
Systems  of  Records.  The  next  question, 
then,  is  when  do  files  consisting  of 
Privacy  Act  records,  created  by  linking  a 
telephone  number  and  an  individual's 
name  become  a  system  of  records?  This 
occurs  when  agencies  use  the  Privacy 
Act  record  as  a  key  to  retrieve 
information  from  these  files. 

While  it  is  important  to  remember  that 
not  every  collection  of  data  containing 
call  detail  records  will  be  a  Privacy  Act 
system  of  records,  agencies  are 
cautioned  against  creating  artificial 
filing  schemes  merely  to  avoid  the  effect 
of  the  Act  when  the  estabhshment  of  a 
Privacy  Act  system  of  records  would  be 
appropriate.  Since  these  records  are 
clearly  intended  to  establish  individual 
responsibility  for  long  distance 
telephone  use,  their  use  by  the  agency 
could  have  serious  financial  or 
disciplinary  consequences  for  individual 
employees.  By  maintaining  these 
records  in  conformance  with  the 
provisions  of  the  Privacy  Act  agencies 
can  make  certain  that  legitimate 
concerns  about  the  implementation  of 
call  detail  programs  (e.g.,  improper  use 
of  the  records  for  surveillance  or 
employee  harassment,  unfairness,  and 
record  acciu-acy)  are  dealt  with  in  a 
procedural  framework  that  was 
designed  to  deal  with  such  concerns. 

Therefore,  we  recommend  strongly 
that  agencies  create  a  Privacy  Act 
system  of  records  (or  more  than  one 
system  if  that  is  appropriate)  in  which  to 
maintain  call  detail  records  that  contain 
information  about  individuals  and  are 
used  to  determine  accountability  for 
telephone  usage. 

Such  a  Privacy  Act  system  of  records 
might  contain  the  following  kinds  of 
data: 

•  The  initial  call  detail  monthly  listing 
(in  whatever  form  it  is  kept,  e.g.,  on 
paper,  magnetic  tape  or  diskettes): 

•  Locator  information  showing  where 
in  the  agency  specific  telephones  are 
located; 

•  Records  relating  to  the 
identification  of  individual  employees, 
and  (1)  linking  them  with  specific  calling 
numbers:  (2)  linking  them  with  specific 
called  numbers. 


BEST  COPY  AVAILABLE 


1299: 


Federal  Regfater  /  Vol.  52,  No.  75  /  Monday.  April  20.  1987  /  Notices 


Note  that  not  all  Privacy  Act  records 
generated  as  a  result  of  call  detail 
programs  would  become  a  part  of  this 
system  of  records.  Thus,  investigative 
records  of  the  Office  of  the  Inspector 
General,  personnel  records  reflecting 
administrative  or  disciplinary  actions, 
finance  and  accounting  records  relating 
to  cost  attribution  and  recoveries,  and 
the  like,  that  are  generated  from  call 
detail  programs  might  be  filed  in 
appropriate  existing  systems  and 
subjected  to  their  particular  disclosure/ 
safeguarding  provisions.  In  other 
instances,  records  (name  and  telephone 
number,  for  example]  may  be  common 
to  the  call  detail  system  and  other 
systems. 

To  help  the  agencies  construct  their 
Privacy  Act  systems  of  records,  we  offer 
a  model  system  notice  in  Appendix  I. 

c.  Disclosing  from  Call  Detail  Records 
Systems  under  Section  (b)  of  the 
Privacy  Act  The  Privacy  Act  provides 
12  exceptions  to  its  basic  requirement 
that  agencies  must  obtain  the  written 
consent  of  the  record  subject  before 
disclosing  information  from  a  system  of 
records.  The  following  exceptions  are 
the  ones  most  relevant  to  the  proposed 
Call  Detail  system  of  records: 

•  Section  (b)(1).  'To  those  officers 
and  employees  of  the  agency  which 
maintains  the  record  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties."  This  exception  does  not 
contemplate  unrestricted  disclosures 
within  the  agency.  Intra-agency 
disclosures  of  call  detail  records  may  be 
made  only  when  there  is  an  official  need 
to  know  the  information.  The  following 
are  examples  of  disclosures  that  (b)(1) 
would  permit 

— To  individual  supervisors  to 
determine  responsibility  for  specific 
telephone  calls. 
— ^To  employees  of  the  agency  to  review 
the  call  detail  lists  and  identify  calls 
made  by  the  employee.  Note  that  the 
other  option  for  this  kind  of  disclosure 
is  a  routine  use  (Section  (b)(3)). 
Agencies  that  are  concerned  about 
establishing  that  employee  A  has  an 
official,  need  to  know  about  the  calls 
made  from  employee  B's  telephone 
may  wish  to  adopt  a  routine  use 
authorizing  the  disclosures. 
— ^To  the  employees  of  the  Office  of  the 
Inspector  General  who  are  conducting 
investigations  into  abuse  of  the  long 
distance  telephone  system; 
— ^To  employees  of  the  Office  of  Fmance 
and  Accounting  for  processing  of 
reimbursements  for  personal  calls  or 
for  processing  of  administrative 
offsets  of  pay  pursuant  to  the 
provisions  of  the  Debt  Collection  Act; 
—To  Freedom  of  Information  Act 
(FOIA)  officers  and  legal  advisers. 


Some  examples  of  disclosures  that 
(b)(1)  would  not  authorize  are: 

— To  agency  personnel  to  identify  and 

harass  whistleblowers; 
—To  agency  personnel  who  are  merely 

curious  to  know  who  is  calling  whom. 

•  Section  fb)(2).  'TRequired  under 
section  552  of  this  title."  Information 
may  be  disclosed  both  inside  and 
outside  the  agency  to  the  extent  that  the 
disclosure  would  be  required  by  the 
Freedom  of  Information  Act.  Prior  to  the 
ruling  of  the  Court  of  Appeals  for  the 
D.C  Circuit  in  Bartel  v.  FAA,  72A  F.2d 
1403  (D.C.  Cir.  1984),  longstanding 
agency  practices  and  OMB 
interpretation  treated  this  section  as 
permitting  agencies  to  initiate  disclosure 
of  material  that  they  would  be 
"required"  to  release  under  the  FOIA. 
Disclosure  under  this  interpretation  did 
not  depend  on  the  existence  of  a  FOIA 
request  for  the  records;  the  mere  finding 
that  no  FOIA  exemption  could  apply 
and  that  the  agency  would  therefore 
have  no  choice  but  to  disclose,  was 
sufficient.  In  fact  agencies  relied  upon 
this  interpretation  of  the  requirements  of 
section  (b)(2)  to  make  routine 
disclosures  of  many  documents, 
especially  those  traditionally  thought  to 
be  in  the  public  domain  such  as  press 
releases,  final  orders,  telephone  books, 
and  the  like. 

In  Bartel,  however,  the  court  held  that 
an  agency  must  have  received  an  actual 
FOIA  request  before  disclosing  pursuant 
to  section  (b)(2).  In  that  case,  the 
plaintiffi  Bartel  brought  a  Privacy  Act 
action  asserting  that  his  supervisor  had 
gratuitously  disclosed  to  three  former 
colleagues  the  fact  that  Bartel  had 
improperly  obtained  copies  of  their 
personnel  records.  The  court  interpreted 
the  standard  for  (b)(2)  disclosures  to  be 
other  than  a  conditional  one,  Le.,  not 
merely  that  the  agency  would  have  to 
disclose  if  such  a  request  were  received, 
but  that  the  agency  must  have  to  do  so 
because  an  actual  FOIA  request  for  the 
records  has  been  made.  Under  this 
ruling,  agency-initiated  requests  of  FOIA 
releasable  material  would  be  improper. 

The  court  noted,  however,  that 
material  traditionally  held  to  be  in  the 
public  domain  might  constitute  an 
exception  to  its  FOIA-request-in-hand 
interpretation.  In  guidance  issued  in 
May  1985  (Memorandimi  from  Robert  P. 
Bedell  to  Senior  Agency  Officials  for 
Information  Resources  Management, 
Subject  Privacy  Act  Guidance — ^Update, 
dated  May  24, 1985)  OMB  suggested 
[without  agreeing  with  the  ruling)  that 
agencies  continue  to  make  disclosures  of 
these  kinds  of  records  without  having 
received  a  FOIA  request.  We  cautioned, 
lowever,  diat  agencies  should  be  careful 


about  making  gratuitous  releases  of 
sensitive  classes  of  Privacy  Act  records 
without  having  received  a  request  for 
them. 

Applying  the  Bartel  ruling  to  call 
detail  information,  there  appear  to  be 
three  distinct  categories  of  records 
which  could  be  considered  for  release 
under  section  (b)(2): 
— Records  which  clearly  fall  into  the 
"public  domain"  category.  We  suggest 
that  these  would  be  releasable  either 
at  the  agency's  initiation  or  in 
response  to  a  FOLA  request:  the 
former  because  they  are  of  the 
"traditionally  released"  class:  the 
latter,  because  no  FOIA  exemption 
woidd  prevent  their  disclosure.  An 
example  would  be  the  names  and 
office  telephone  numbers  of  agency 
employees.  These  are  generally 
considered  pubUc  information 
(obviously  there  may  be  exceptions 
for  investigative  and  intelligence 
organizations),  and  the  only 
applicable  FOLA  exemption,  (b)(6),  the 
personal  privacy  exemption,  would 
not  apply.  Thus,  disclosures  of  an 
employee's  name  and  office  telephone 
number  would  be  appropriate  under 
Privacy  Act  section  {b)(2). 
— Records  which  coidd  be  withheld 
under  an  applicable  FOIA  exemption 
and  which,  therefore,  would  not  be 
required  to  be  released.  These  could 
be,  for  example,  records  which 
contain  sensitive  information  relating 
to  on-going  investigative  or  personnel 
matters  such  as  records  relating  to  the 
investigation  of  an  employee  for 
abuse  of  the  agency's  long  distance 
telephone  system.  Such  records  could 
reasonably  be  withheld  under  FOIA 
exemption  (b)(7)  and,  therefore,  would 
not  be  releasable  under  section  (b)(2) 
of  the  Privacy  Act.  An  agency  would 
not  release  these  kinds  of  records 
either  at  its  own  initiative  or  in 
response  to  a  FOIA  request.  It  should 
be  noted,  however,  that  such  records 
might  be  released  under  other  sections 
of  the  Privacy  Act,  such  as  (b)(3),  "for 
a  routine  use,"  or  (b)(7)  at  the  request 
of  the  head  of  an  agency  for  an 
authorized  civil  or  criminal  law 
enforcement  activity. 
— Records  for  which  no  FOIA  exemption 
applies  but  which  contain  sensitive 
information,  e.g.,  records  which  reflect 
the  results  of  official  actions  taken  as 
a  consequence  of  investigations  of 
abuses  of  the  telephone  system.  We 
suggest  that  agencies  should  be  very 
cautious  about  initiating  disclosure  of 
these  records  without  receiving  a 
FOIA  request  since  they  appear  to  be 
of  the  category  of  records  that 
concerned  the  Bartel  court.  Even  with 
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a  request,  agencies  will  have  to 
determine  that  the  interest  of  the 
public  in  having  the  record  clearly 
outweighs  the  privacy  interest  of  the 
record  subject  in  order  to  overcome 
the  applicabihty  of  FOIA  exemption 
(b)(6). 

•  Section  (b)(3).  "For  a  routine  use." 
See  the  routine  use  section  of  the  model 
system  notice  at  Appendix  I.  A  routine 
use  is  a  disclosure  of  information  that 
will  be  used  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 

The  concept  of  compatibility 
comprises  both  functionally  equivalent 
uses: 

— For  example,  routine  use  (5)  in  the 
model  notice  would  authorize 
disclosure  to  the  Department  of 
Justice  to  prosecute  an  egregious 
abuser  of  an  agency's  long  distance 
telecommunications  system.  This 
disclosure  is  functionally  compatible 
since  one  of  the  purposes  of  the 
system  is  to  identify  abusers  and 
subject  them  to  administrative  or  legal 
consequences. 

As  well  as  other  uses  that  are 
necessary  and  proper 

— For  example,  routine  use  (2)  in  the 
model  notice  authorizes  disclosure  to 
representatives  of  the  General 
Services  Administration  or  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections 
pursuant  to  a  specific  statutory 
charter.  Their  purpose  is  in  no  way 
functionally  equivalent  to  the  purpose 
for  which  the  system  was  established; 
it  is,  however,  clearly  necessary  and 
proper. 

•  Section  (b)(12).  'To  a  consumer 
reporting  agency."  This  disclosure 
exception  was  added  to  the  original  11 
by  the  Debt  Collection  Act  of  1982.  It 
authorizes  agencies  to  disclose  bad  debt 
information  to  credit  bureaus.  Before 
doing  so,  however,  agencies  must 
complete  a  series  of  due  process  steps 
designed  to  validate  the  debt  and  to 
offer  the  individual  the  chance  to  repay 
it  (see  OMB  Guidelines  on  the  Debt 
Collection  Act,  published  in  the  Federal 
Register  on  April  11. 1983  (48  FR  15556). 
It  is  possible  that  agencies  will  wish  to 
disclose  information,  from  call  detail 
systems  of  records  documenting  an 
individual's  responsibility  for  unofficial 
long  distance  calls  as  part  of  the  bad 
debt  disclosure.  For  this  reason,  the 
model  system  notice  at  Appendix  I 
contains  a  statement  identifying  the 
system  as  one  from  which  such 
disclosures  can  be  made. 


7.  Contact  Point  for  Guidance 

Refer  any  questions  about  this 
guidance  to  Robert  N.  Veeder,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs.  395- 
4814. 

Appendix  I — Proposed  Model  System  Notice 
for  Call  Detail  Records 

This  is  a  proposed  notice;  agencies  should 
modify  it  as  appropriate. 

System  Name:  Telephone  Call  Detail 
Records. 

System  Location:  Records  are  stored  at 
(name  of  Headquarters  Office  containing 
central  files)  and  at  (insert  component 
locations). 

Categories  of  Individuals  Covered  by  the 
System:  Individuals  (generally  agency 
employees  and  contractor  personnel)  who 
make  long  distance  calls  and  individuals  who 
received  telephone  calls  placed  from  or 
charged  to  agency  telephones. 

Categories  of  Records  in  the  System: 
Records  relating  to  use  of  the  agency 
telephones  to  place  long  distance  calls; 
records  indicating  assignment  of  telephone 
numbers  to  employees;  records  relating  to 
location  of  telephones.  (Note  that  while  few  if 
any  agencies  will  attempt  to  establish 
programs  to  control  unofficial  local  calls, 
some  telecommunications  equipment  will 
automatically  record  local  as  well  as  long 
distance  call  information.  If  local  calling 
records  are  included  in  this  system,  they 
should  be  cited  in  the  "categories  of  records" 
section  of  the  notice.) 

Authority  for  Maintenance  of  the  System: 
(Cite  appropriate  agency  "housekeeping" 
statute  authorizing  the  agency  head  to  create, 
collect  and  keep  such  records  as  are 
necessary  to  manage  the  agency.) 

Routine  Uses  of  Records  Maintained  in  the 
System:  Records  and  data  may  be  disclosed, 
as  is  necessary,  (1)  to  Members  of  Congress 
to  respond  to  inquiries  made  on  behalf  of 
individual  constituents  that  are  record 
subjects;  (2)  to  representatives  of  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration  who 
are  conducting  records  management 
inspections  under  the  authority  of  44  U.S.C. 
2904  and  2906;  (3)  in  response  to  a  request  for 
discovery  or  for  the  appearance  of  a  witness, 
to  the  extent  that  what  is  disclosed  is 
relevant  to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding:  (4)  in  a  proceeding  before  a  court 
or  adjudicative  body  to  the  extent  that  they 
are  relevant  and  necessary  to  the  proceeding; 
(5)  in  the  event  that  material  in  this  system 
indicates  a  violation  of  law,  whether  civil  or 
criminal  or  regulatory  in  nature,  and  whether 
arising  by  general  statute,  or  by  regulation, 
rule  or  order  issued  pursuant  thereto,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal,  State, 
local  or  foreign,  charged  with  the 
responsibility  of  investigating  or  prosecuting 
sudi  violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule,  regulation 
or  order,  issued  pursuant  thereto;  (6)  to 
employees  of  the  agency  to  determine  their 
individual  responsibihty  for  telephone  calls; 
(7)  to  respond  to  a  Federal  agency's  request 


made  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of  a 
contract  or  issuance  of  a  grant,  license  or 
other  l}enefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the  matter 
(8)  to  a  telecommunications  company 
providing  telecommunications  support  to 
permit  servicing  the  account.  (Agencies 
should  refrain  from  automatically  applying 
all  of  their  blanket  routine  uses  to  this 
system.) 

Disclosures  to  consumer  reporting 
agencies: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12]:  Disclosures  may  be  made  from 
this  system  to  "consumer  reporting  agencies" 
as  defined  in  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  16818(0)  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C.  3701(a)(3)). 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  System: 

Storage:  (Describe  agency  methods  of 
storage.) 

Retrievability:  Records  are  retrieved  by 
employee  name  or  identification  number,  by 
name  of  recipient  of  telephone  call,  by 
telephone  number. 

Safeguards:  (Describe  methods  for 
safeguarding.] 

Retention  and  Disposal:  Records  are 
disposed  of  as  provided  in  National  Archives 
and  Records  Administration  General  Records 
Schedule  12. 

System  ManagerfsJ  and  Address(es):  (List 
central  system  manager  and  component  sub- 
system managers,  if  appropriate.) 

Notification  Procedures:  (Explain 
notification  procedures.) 

Record  Access  Procedures:  (Explain  how 
individuals  may  obtain  access  to  their 
records.) 

Record  Source  Categories:  Telephone 
assignment  records;  call  detail  listings; 
results  of  administrative  inquiries  relating  to 
assignment  of  responsibility  for  placement  of 
specific  long  distance  calls. 

Systems  Exempted  From  Certain 
Provisions  of  the  Act:  None. 
lames  C.  Miller  III, 
Director. 
(FR  Doc.  87-8771  Filed  4-17-87;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-15682;  811-1331] 

Bank  Stock  Fund,  Inc.;  Order  for 
Deregistratlon 

April  15, 1986. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 
deregistratlon  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant  Bank  Stock  Fund,  Inc. 


■'■^i-. 
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Relevant  1940  Act  Section:  Section 

8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  on  Fonn 
N-8F  was  filed  on  January  2, 1987,  and 
amended  on  April  8, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
May  11. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Loma  A.  Schnase,  Esq- 
Davis,  Graham  &  Stubbs,  370 
Seventeenth  Street.  Suite  4700,  P.O.  Box 
185,  Denver,  Colorado  80201-0185. 
FOR  FURTHER  INFORMATIOM  CONTACT 
Victor  R.  Siciari,  Staff  Attorney  (202) 
272-3037  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant,  a  Colorado  corporation, 
is  registered  under  the  1940  Act  as  an 
open-end,  non-diversified,  management 
investment  company. 

2.  On  September  19, 1985,  Applicant 
liquidated  all  securities  in  its  portfoho  at 
the  then  prevailing  market  prices,  and 
placed  such  assets  in  a  money  market 
account  with  Applicant's  custodian. 
United  Bank  of  Denver.  On  October  4. 
1985,  George  P.  Apostalos  ("Mr. 
Apostolas")  died.  Mr.  Apostalos  served 
as  president  of  AppHcant  and  president 
and  principal  shareholder  of  Applicant's 
investment  adviser,  Apostalos  Advisors, 
Ltd,  and  of  Applicant's  principal 
underwriter,  Apostalos  Securities,  Inc. 
Due  to  Mr.  Apostalos'  death  and  the  in 
ability  to  secure  a  new  inveatment 
adviser,  Apphcant's  Board  of  Directors 
passed  a  resolution  on  October  9. 1985, 


recommending  a  plan  of  liquidation 
("Plan")  of  Applicant  and  establishing  a 
reserve  a  ( "Reserve")  of  $50,000  to  pay 
for  liquidation  expenses.  Any  portion  of 
the  Reserve  remaining  at  the  time 
Applicant  completes  the  winding  up  of 
its  affairs  will  be  distributed  pro  rata  to 
Applicant's  securityholders  as  of 
October  9, 1985. 

3.  On  February  27. 1988.  Applicant's 
shareholders  adopted  the  F^an.  On 
March  25. 1986.  Applicant  field  a 
Statement  of  Intent  to  Dissolve  with  the 
Colorado  Secretary  of  State,  thereafter 
notified  its  creditors  of  such  filing,  and 
intends  to  file  its  Articles  of  Dissolution 
upon  completion  of  its  liquidation  and 
winding  up  of  its  affairs. 

4.  On  July  23, 1986,  Applicant  made  a 
liquidating  distribution  to  its 
securityholders  as  of  April  9, 1986,  of 
$184,516.01  (approximately  $3.11  per 
■hare),  which  represented  Applicant's 
remaining  assets  less  amounts  held  in 
the  Reserve. 

5.  Within  the  last  18  months. 
Applicant  has  not  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securityholders  of  Applicant.  In 
addition.  AppHcant  is  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  is  not  now  engaged  and  does  not 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
winding  up  its  affairs.  Furthermore, 
Applicant  is  not  aware  of  any  remaining 
liabilities  other  than  fees  incurred  for 
legal  counsel,  accounting,  rent  and 
utihties,  bank  custody,  administrative 
expenses  and  miscellaneous,  which  are 
billed  and  paid  on  an  on-going  basis. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Shirley  E.  HoIBs, 
Assistant  Secretary. 
(PR  Doc  87-6827  Filed  4-17-87;  8:45  am] 
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[R«l.  No.  IC-15681;  812-«650] 

First  Trust  Foreign  Investor  U.S. 
Government  Fund,  LP.;  Notice  of 
Application 

Date:  April  14. 1967. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  First  Trust  Foreign 
Investor  U.S.  Government  Fund.  LJ>.  (the 
"Applicanr  or  the  "Partnership"). 


Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  section  2(aKl9). 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  Applicant's 
Managing  General  Partners  and  any 
successor  Managing  General  Partners 
which  may  be  elected  in  the  future  to 
the  extent  they  would  be  deemed 
interested  persons  of  the  Applicant  or 
its  investment  adviser  or  principal 
underwriter  solely  because  they  are 
general  partners  in  the  Partnership. 

Filing  Date:  The  application  was  filed 
on  March  13, 1987  and  amended  on 
April  la  1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Apphcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
May  8. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  Washington,  DC  20549. 
AppUcants,  300  West  Washington 
Street,  Chicago,  Illinois  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  R.  Molleur,  Staff  Attorney  (202) 
272-2363  or  H.R.  Hallock,  Jr.,  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management). 

Applicant's  Representations 

1.  The  Applicant  is  a  diversified, 
open-end  management  investment 
company  registered  under  the  1940  Act. 
The  Applicant  is  organized  as  a  limited 
partnership  in  the  State  of  Delaware  and 
has  been  designed  as  a  specialized 
investment  vehicle  for  foreign  investors; 
shares  of  the  Applicant  are  to  be  offered 
exclusively  to  such  foreign  investors 
with  the  objective  of  seeking  high 
current  return  and  safety  of  principal 
and  an  exemption  from  Federal  income 
and  withholding  taxes. 

2.  The  Applicant  will  offer  a  single 
class  of  shares  registered  under  the 
Securities  Act  of  1933  and  the  1940  Act 
and  purchasers  will  be  required  to 
become  limited  partners  (the  "Limited 
Partners")  of  the  Applicant.  The 
Applicant's  Limited  Partners  will  have 
the  voting,  approval,  consent  and  other 
rights  required  under  thg  1940  Act  but, 
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consistent  with  the  Delaware  Revised 
Uniform  Partnership  Act,  will  ntrt  have 
the  right  to  participate  in  the  control  of 
the  Appticanf  8  basiness. 

3.  The  Applicant  intends  to  include  in 
its  contracts  a  provision  limiting  the 
claims  of  creditors  to  the  Applicant's 
assets.  The  Partnership  Agreement 
provides  for  indemnification  out  of  the 
Applicant's  property  for  any  limited 
partner  held  personally  hable  for  any 
obligation  of  the  Partnership  and 
provides  for  the  Applicant  to  asaume  the 
defense  of  any  claim  made  against  any 
Limited  Partner,  for  any  act  or  obligation 
of  the  Applicant,  and  satisfaction  of  any 
judgment.  In  addition,  the  Applicant 
may  carry  insurance  in  such  amounts  as 
the  Managing  General  Partners  consider 
reasonable  to  cover  potential  liabilities 
of  the  Partnership  and  the  Managing 
General  Partners  will  periodically 
review  the  question  of  the 
appropriateness  of  obtaining  errors  and 
omissions  insurance  for  the  Applicant. 

4.  The  general  partners  of  the 
Applicant  consist  of  one  corporate 
general  partner  (the  "Non-Managing 
General  Partner"),  which  will  not  take 
any  role  in  management  (except 
temporarily,  in  extraordinary 
circumstances)  and  a  number  of 
individual  general  partners  (the 
"Managing  General  Partners"),  who  are 
expressly  charged  with  the 
responsibility  of  managing  the 
Partnership.  The  primary  obligation  of 
the  corporate  Non-Managing  General 
Partner  is  to  maintain,  together  %vith  the 
Managing  General  Partners,  a  minimtun 
one  percent  (1%)  investment  in 
Applicant  to  assure  that  Applicant  will 
be  treated  as  a  partnership  under  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

5.  The  Managing  General  Partners 
(who  must  be  individuals]  will  perform 
the  same  functions  as  directors  of  a 
corporation  or  the  trustees  of  a  business 
trust,  and  will  assume  all  the 
responsibilities  and  obligations  imposed 
by  the  1940  Act  on  directors  of  an 
investment  company.  Each  new  general 
partner  must  be  approved  by  at  least  a 
majority  of  the  outstanding  shares  of  the 
Applicant  and  upon  such  approval  will 
serve  for  an  indefinite  period.  However. 
Limited  Partners  representing  10%  or 
more  of  the  outstanding  shares  of  the 
Applicant  may  also  call  a  meeting  of  the 
Limited  Partners  to  remove  any  or  all  of 
the  general  partners.  Applicant  intends 
to  elect  two  or  more  independent 
Managing  General  Partners  of  each 
Partnership  (functionally  equivalent  to 
non-interested  directors  or  trustees) 
prior  to  the  effective  date  of  the 
Applicant's  registration  statement. 


6.  Clayton  Brown  Investments,  Inc. 
("CBI"),  an  niinois  corporation,  is  the 
corporate  Non-Managing  General 
Partner  of  Applicant.  Clayton  Brown  & 
Associates,  Inc.,  the  principal 
underwriter  of  the  Applicant's  shares, 
owns  100%  of  the  outstanding  shares  of 
CBI  and  owns  80.05%  of  the  outstanding 
shares  of  Clayton  Brown  Advisors,  Inc. 
the  Applicant's  investment  adviser. 

7.  Clayton  F.  Brown  owns 
approximately  66.87%  of  the  outstanding 
shares  of  Clayton  Brown  &  Associates, 
Inc.  Mr.  Brown  is  a  Director  of  Clayton 
Brown  Advisors,  Inc.  and  is  the 
Chairman  of  the  Board,  a  Director  and 
the  Chief  Executive  Officer  of  Dayton 
Brown  &  Associates,  Inc.  Gerald  E. 
Pelzer  owns  approximately  5.00%  of  the 
outstanding  shares  of  Clayton  Brown  & 
Associates,  Inc.  Mr.  Pelzer  is  a  Director 
of  Qeyton  Brown  Advisors.  Inc.  and  is 
the  President.  Chief  Operating  Officer 
and  a  Director  of  Clayton  Brown  & 
Associates,  Inc. 

&  The  Managing  General  Partners  are 
"interested  persons"  of  the  Apphcant 
and  its  investment  manager  and 
principal  underwriter,  as  defined  in 
section  2(a)(19)  of  the  Act.  by  virtue  of 
being  general  partners  of  the  Partnership 
and  co-partners  of  CBI  in  the  Applicant, 
which  makes  them  "affiliated  persons" 
of  the  Applicant  Mr.  Pelzer.  currently 
the  sole  Managing  General  Partner  of 
the  Applicant,  would  still  be  an 
"interested  person"  of  the  Applicant  and 
its  investment  adviser  and  principal 
underwriter,  notwithstanding  the 
requested  exemption,  because  of  his 
positions  as  an  officer  and  director  and 
because  of  his  stock  ownership,  as  set 
forth  in  Paragraph  7. 

9.  Applicant  requests  that  the 
Managing  General  Partners  of  the 
Partnership  and  any  successor 
Managing  General  Partners  which  may 
be  elected  in  the  future  be  exempted 
from  the  provisions  of  section  2(a)(19)  to 
the  extent  that  they  would  be  deemed  to 
be  "interested  persons"  of  the 
Partnership  or  its  investment  adviser  or 
principal  underwriter  solely  because  of 
their  status  as  general  partners  of  the 
Partnership  and  co-partners  of  CBI,  the 
Non-Managing  General  Partner.  Section 
2(a){19)  contains  a  proviso  that  excludes 
those  individuals  who  would  be 
interested  persons  of  an  investment 
company  solely  because  they  are 
directors  of  an  investment  company. 
Applicant  states  that  the  Partnership 
has  been  stmctured  so  that  the 
independent  Managing  General  Partners 
are  the  functional  equivalents  of  the 
non-interested  directors  of  an 
incorporated  investment  company. 
Therefore,  Applicant  believes  that 


granting  the  requested  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act 

For  the  Commiuioa.  by  the  Division  of 
Investmeot  Management  pursuant  to 
delegated  aathority. 
Shiriejr  E.  HoOk, 
Aasisttmt  Secretary. 
[FR  Doc  87-8828  FUed  4-17-87;  8:45  am] 
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[RetMS*  Ma  34-24332;  FN*  No.  SR-OCC- 

67-05] 

Self-Rcgutatory  Organizations; 
Option*  Clearlnfl  Corp.;  Filing  and 
Imnwdiata  Effacttvanesa  of  Propoaad 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act-},  15  U.S.C.  78(b)(1),  notice  is  hereby 
given  that  on  March  16, 1987,  the  options 
Clearing  Corporation  ("OCC)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  below. 
The  proposal  amends  OCC  rules 
regarding  the  calculation  of  margin  on 
foreign  currency  settlement  obligations 
that  Clearing  Members  and  their 
customers  have  elected  to  settle  through 
OCC's  Delivery-versus-Payment 
("DVF')  system.  The  proposal  also 
amends  OCC  rules  that  authorize  OCC 
to  settle  certain  Clearing  Member 
foreign  currency  obligations  directly 
with  Clearing  Member  customers,  or 
customers'  agents,  through  the  DVP 
system.  The  Commission  is  publishing 
this  notice  to  solicit  comment  on  the  rule 
change. 

Under  the  proposed  rule  change,  all 
obligations  that  a  Clearing  Member 
elecU  to  settle  through  OCC's  DVP 
system,  either  for  itself  or  on  behalf  of  a 
customer,  will  be  margined  on  a  per 
DVP  basis.*  Previously,  all  obligations 
that  a  Clearing  Member  elected  to  settle 
DVP.  other  than  customer-initiated 
DVPs  provided  for  in  OCC  Rule 
1606A)c)(i),»  were  included  in  the 


'  See  OCC  Rule  80ZA(f](3).  The  specific  margin 
calculation  for  DVPs  is  set  out  in  fl02A(f)(3)(A)  and 
(B). 

*  The  Commisiion  recently  approved  revisiooa  to 
OCC  Rule  1806A(c)  in  Secunties  Exchange  Act  Ret 
No.  23888  (December  IZ  1986).  51  FR  4S828 
("Release  No.  23888").  As  revised,  the  ruU 
established  procedure*  by  which  OCC  Clearing 
Members'  customers  could  identify  and  settle, 
directly  through  OCCs  DVP  system,  their  grot* 
exercises  and  assignments  in  foreign  currency 
options  ("selective  gross-Hp"  system).  These 
settlement  obligations  that  a  customer  elected  to 
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Clearing  Member's  net  obligation  for 
margin  purposes;  only  customer-related 
DVPs  were  margined  separately.  This 
method  of  margining  left  OCC  exposed 
to  risk  if  the  in-the-money  value  of  a 
Clearing  Member's  Clause  (ii)  DVP,  that 
passed  to  the  bank  initiating  the  DVP, 
was  unavailable  to  offset  the  Clearing 
Member's  out-of-the-money  DVP  or 
regular-way  settlement  obligations.'  In 
contrast,  under  the  proposal,  that  in-the- 
money  value  of  a  Clause  (ii)  DVP  would 
not  be  available  to  offset  margin 
requirements  for  other  Clause  (ii)  DVPs 
or  regular-way  settlement  obligations.* 

In  addition,  the  proposal  clarifies  the 
description  of  the  selective  gross-up 
settlement  system  in  Release  No.  23888 
and  amends  OCC  rule  1606A(c)(i).  As 
amended,  rule  clarifies  that  a  Clearing 
Member  can  submit  DVPs  on  behalf  of 
its  customer  for  all  or  any  part  of  the 
customer's  gross  foreign  currency  option 
exercises  and  assignments  or  any  netted 
combination  thereof.  The  proposal  also 
clarifies  that  dollars  delivered  or 
received  via  Clause  (i)  DVPs  need  not 
equal  the  net  exercise  price  payable  or 
receivable  against  the  net  quantity  of 
foreign  currency  covered  by  the  DVP.  A 
Clearing  Member's  customer  can  pay  or 
collect  via  Clause  (1)  DVPs,  against 
receipt  or  delivery  of  a  given  quantity  of 
foreign  currency,  a  greater  or  lesser 
amount  of  U.S.  dollars  than  the  sum  of 
the  exercise  prices  of  the  currency 
covered  by  the  DVP.  Any  remaining  U.S. 
dollar  obligations  would  be  settled  by 
the  Clearing  Member  via  Clause  (ii) 
DVPs  or  regular-way  pursuant  to  Rule 
1606. 

OCC  believes  the  proposed  changes  to 
its  margin  rules  protect  OCC  against  its 
true  risk  exposure  and  accurately 


settle  via  DVP  were  previously  referrred  to  as 
"gross  DVPs"  but  herein  are  referred  to  as  "Clause 
(i)  DVPs."  Although  initiated  by  the  Clearing 
Member's  customer,  the  DVPs  must  be  submitted  by 
the  Clearing  Memtier  and  the  Clearing  Member 
remains  liable  to  OCC  for  the  margin  required  on 
those  DVPs. 

The  term  "Clause  (ii)  DVP"  refers  to  a  DVP 
pursuant  to  Rule  160eA|c)(ii).  A  Clause  (ii)  DVP  can 
l>e  used  for  all  or  any  part  of  a  Clearing  Member's 
net  settlement  obligation,  adjusted  to  ehminate 
obligations  under  exercises  and  assignments  that 
the  Cleanng  Member  has  elected  to  settle  via 
Clause  (i)  DVPs. 

'  Rule  e0ZA(f)(Z)  governs  margining  of  regular- 
way  settlement  obligations  in  foreign  currency 
options. 

*  In  addition,  the  proposal  amends  Rules 
60ZA(f)(2)(A]  and  (b)  to  clarify  that  a  aearing 
Member's  margin  obligation  with  respect  to  its 
obligation  to  dehver  or  receive  a  particular  foreign 
currency  is  calculated  on  the  basis  of  the  Clearing 
Member's  settlemeni  amount  for  that  currency,  not 
for  all  currencies.  Also,  a  conforming  change  to  Rule 
1605(b)(1)  merely  recognizes  that  netted  settlemeni 
obligations  exclude  all  obligations  to  deliver  or 
receive  foreign  currency  for  which  OCC  has 
accepted  DVPs  and  all  amounts  to  t>e  paid  or 
collected  pursuant  to  DVPs. 


describe  the  method  OCC  currendy  is 
using  to  calculate  margin  on  foreign 
currency  settlement  obligations. 
Moreover,  with  respect  to  the 
amendment  to  Rule  1606A(c)(i),  OCC 
represents  that  if  it  accepts  a  netted 
Clause  (i)  DVP,  under  revised  Rule 
1606A(n(3),  OCC  gets  the  same  level  of 
protection  that  it  would  have  had  if  the 
customer's  settlement  obligation  had 
been  netted  with  the  Clearing  Member's 
settlement  obligation. 

This  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  Rule  19b— 4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  tiling  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

You  may  submit  written  comments 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  with  the  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Steet 
NW.,  Washington,  DC  20549.  Copies  of 
the  niing,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
aad  any  person,  other  than  those  that 
may  be  withheld  from  the  pubhc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-87-5  and  should  be  submitted  by 
May  11, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  13, 1987. 
Shiriey  E.  HoUio. 
Assistant  Secretary. 
(FR  Doc.  87-8825  Filed  4-17-87;  8;45  am] 
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(ReleaM  No.  34-24323;  Fito  No.  SR-Pt)tx- 
87-02] 

Self-Regulatory  Organizations; 
Ptiiladelphia  Stock  Exchange,  Inc^ 
Order  Approving  Proposed  Rule 
Change 

On  February  2, 1987,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange"),  submitted  to  the  Securities 
{ nd  Exchange  Commission 


("Commission"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act") »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
ease  restrictions  imposed  on  approved 
persons  or  member  organizations 
affiliated  with  options  specialists  or 
specialist  units.  The  proposed  rule 
change  is  intended  to  facilitate  entry 
into  the  options  specialist  business  by 
retail  broker-dealers,  among  others.' 

The  proposal  was  noticed  in 
Securities  Exchange  Act  Release  No. 
24117  (February  19, 1987),  52  FR  6256 
(March  2, 1987).  No  comments  were 
received  on  the  proposed  rule  change. 

In  its  rule  filing,  the  Phlx  stated  that 
the  purpose  of  the  proposed  rule  change 
is  to  facilitate  the  entry  of  diversified 
retail  member  organizations  with 
corporate  finance  retail  sales  and 
research  departments  into  the  options 
specialist  business.  Historically, 
Exchange  rules  have  imposed 
restrictions  on  options  specialists,  and 
on  various  persons  affiliated  with 
optiona  specialists,  which  prevented 
diversified,  well  capitalized  retail 
member  organizations  from  acting  as 
options  specialists  at  the  Exchange.  In 
general,  there  rules  have  prohibited 
options  specialists,  their  member 
organizations  and  their  corporate 
parents,  from  engaging  in  business 
transactions  with  issuers  of  specialty 
securities  (or  insiders  of  such  issuers), 
from  accepting  orders  in  specialty 
securities  from  the  issuer,  insiders  or 
other  parties,  from  trading  in  options  on 
their  specialty  securities  and  from 
trading  in  specialty  securities,  except 
pursuant  to  market  making  functions.  As 
a  result  with  some  exceptions,  such 
member  organizations  have  avoided  the 
options  specialist  business  since  they 
would  be  required  to  curtail  or  eliminate 
portions  of  their  present  business 
activities  as  they  relate  to  specialty 
securities.* 


>  18  U.S.C.  788(b)(1)  (1882). 

*  17  CFR  240.19b-4  (1983) 

*  The  Commission  previously  approved  on  an 
accelerated  basis  a  rule  change  (File  No.  SR-Phlx- 
86-44)  identical  to  the  one  discussed  herein  for  a 
period  op  to  one  year.  See  Securities  Exchange  Act 
Release  No.  24057  (February  4, 1987),  52  FR  4320. 
The  cuirent  proposal  will  make  permanent  the 
changes  in  SR-Phlx-88-44.  and  was  issued  as  a 
companion  filing  in  order  to  solicit  comment  on  the 
proposed  changes. 

*  Ths  restrictions  on  specialist  organizations  were 
extended  to  cover  approved  persons  or  affiliated 
upstair*  Hrms  of  a  specialist  unit  whose  business 
relatiotiship  with  issuers  raised  similar  conflicts  of 
interest  problems,  so  that  they  would  not  be  placed 
in  a  more  advantageous  position  vis-a-vis  other 
market  participants  because  of  their  association 
with  the  specialist  unit. 
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The  Phlx  believes  that  the  regulatory 
and  competitive  environment  has 
changed  significantly  since  these  rules 
were  first  adopted,  and  that  in  light  of 
the  highly  sophisticated  surveillance 
techniques  in  effect  at  the  Exchange  and 
increased  competition  from  other 
markets,  there  is  no  longer  a  continuing 
need  for  these  prohibitions  as  they 
relate  to  affiliated  upstairs  firms.  The 
Phlx  believes  that  the  proposed  rule 
change  will  assist  the  Exchange  in 
remaining  competitive  with  other 
markets  which  recently  were  granted 
approval  by  the  Commission  to  adopt 
proposed  rule  changes  relaxing  their 
exchanges'  restrictions  on  the  activities 
of  affiliated  upstairs  firms. 

The  proposal  will  amend  Phlx  Rule 
1020  to  provide  an  exemption  (for  the 
affiliated  upstairs  firms  only]  irom  (1) 
the  trading  restrictions  pertaining  to 
purchases  and  sales  of  speciality 
securities  for  the  account  of  an 
approved  person,  as  specified  in  Phlx 
Rule  1020(e);  (2)  the  prohibitions  against 
entering  into  business  transactions  with 
issuers  (of  specialty  securities  as 
specified  in  Rule  1023(a)]  and  (3)  the 
prohibition  against  accepting  orders  in 
specialty  securities  from  the  issuer, 
insiders  and  other  parties  as  specified  in 
Rule  1023(b).  This  exemption  will  be 
available  to  an  approved  person  or 
other  affiliated  upstairs  member 
organization  which  obtains  prior 
Exchange  approval  of  firm  procedures 
designed  to  restrict  the  flow  of  material 
non-public  information  between  it  and 
its  affiliated  specialist,  i.e.,  a  "Chinese 
Wall".* 

The  Chinese  Wall  is  designed  to 
prevent  the  specialist  organization  and 
the  affiliated  upstairs  firm  from  making 
material  non-pubhc  corporate  or  market 
information  available  to  each  other  and 
to  ensure  the  specialist  does  no  trading 
while  in  possession  of  material  non- 
public information  derived  for  the 
affiliated  upstairs  firm  from  its 
relationship  with  the  issurer  or  with 
knowledge  of  pending  transactions  or 
the  upstairs  firms'  recommendation.  The 
guidelines  provide  procedures  to  ba 


*  The  Commission  has  previously  approved 
similar  proposals  by  the  American  and  New  York 
Stock  Exchanges  regarding  specialists  affiliated 
with  integrated  rirms.  See  Securities  Exchange  Act 
Release  No.  Z37B8  (November  3, 1988).  51  Fll  41183. 

*  Any  firm  wishing  to  obtain  an  exemption  for  Us 
non-specialist  activities  from  the  restrictions 
specified  in  amended  Rule  1020  must  estabiiih  a 
Chinese  Wall  in  confbnmty  with  Exchange 
guidelines  between  the  specialist  unit  and  it* 
dfniiated  upstairs  member  firm.  The  exemption  U 
voluntary.  Any  afGUated  upstairs  Arm  not  wishing 
to  satisfy  the  Exchange  criteria  will  remain  subject 
to  the  reatnctioDS  riiscussfd  aboY*. 


used  in  temporary  aiiocatioa  of  the  book 
where  a  specialist  unit  becomes 
"contaminated"  foIlowiQg  a  breach  of 
the  Chinese  Wall.  The  guidelines  also 
specify  that  a  firm's  procedures  should 
ensure  that  information  regarding 
securities  positions,  trading  activities 
and  margin  financing  arrangements 
between  the  affiliated  upstairs  firm  and 
the  specialist  unit  should  be  available 
solely  to  senior  management  in  the 
upstairs  firm  exercising  general 
managerial  oversight  of  the  specialist 
unit.  Once  in  place,  these  procedures 
will  substantially  lessen  the  need  for  the 
prohibitions  contained  in  the  rules 
discussed  above  to  the  extent  they  apply 
to  upstairs  firms  affiliated  with 
specialists.  The  restrictions  themselves 
would  remain  in  effect  as  to  the 
specialist  organization  itself. 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  secticm  6.'  and  the  rules 
and  regulations  thereunder.  The 
Commission  believes,  for  the  reasons 
stated  in  the  release  approving  the 
American  and  New  Yoric  Stock 
Exchange  proposals  regarding 
specialists  affiliated  with  integrated 
firms,  that  the  Chinese  Wall  guidelines 
proposed  by  the  Phlx  are  adequate  to 
prevent  the  communication  of 
impublished  price-sensitive  information 
about  issuers  of  publicly  held  securities 
to  those  departments  of  the  firm  which 
might  misuse  the  information  for  market 
trading  purposes.  At  the  same  time,  the 
procedures  should  facihtate  the  entry  of 
diversified  retail  broker-dealers  into  the 
specialist  business  on  the  Exchange 
floor  and  in  so  doing  enhance  the  depth 
and  liquidity  in  the  equity  options 
market. 

ft  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  April  10, 1987. 
Jonathan  G.  Kata, 

Secretary. 

[FR  Doc.  87-8829  Filed  4-17-87;  8:45  am] 

BtLUNO  CODE  WIO-OI-M 


Selt-R«gulatory  Organbatlons; 
Applicattens  for  UnNstvcl  Trading 
PrtvUoges  and  of  Opportunity  for 
Hearing;  PhHadelpma  Stock  Exchange, 
Incorporated 

April  14. 1«87. 

The  above  named  national  securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 

Tandem  Computers  Incorprated 

Common  Stock,  $.025  Par  Value  (File 
No.  7-9878) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reporied  in  the 
consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  5, 1987  written 
data,  views  and  arguments  concerning 
the  above-referenced  apphcations. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportamity  for  hearing,  the  Commission 
will  approve  the  apphcations  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  imlisted 
trading  privileges  pursuant  to  such 
application  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  87-8830  Filed  4-17-67;  8:45  am] 

BliaJM  COM  StlO-OI-M 


milmi  No.  34-24334;  FM*  No*.  4-218  and 
S7-433] 

Joint  Industry  Plan;  Notice  of  Ring 
and  Summary  Effectiveness  of 
Amendments  to  the  Consoltdated 
QuotaMon  Plan  and  ConeoNdatad 
Transaction  Plan  Fee  Sctiedutes 

On  March  31, 1987,  the  participants  in 
the  Consolidated  Tape  Association 
("CTA")  and  Consolidated  Qtwtation 
Plan  ("CQ  Plan")  submitted 
amendments'  to  the  Plan  governing  the 


'15UAC.78f(T982). 

•  15  U.S.C  78a(b)(2)  (WSe). 

•  17  CFR  2Qa3a-3(aUl21  (19SS). 


■  The  amondmenta  to  the  CQ  and  CTA  Plant 
were  submitted  punuuit  to  Rule  llAa3-2  uoder  the 
Securities  Kxchange  Act  of  1S34  ("Act").  The  CTA 
Plaa  «»widtTwnls  also  were  submitted  p" "■■""'  le 
Rule  llAa3-l  under  the  AcL 
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operation  of  the  consolidated  quotation 
reporting  system  ("CQS")  and  the  Plan 
governing  die  operation  of  the 
consolidated  transaction  reporting  plan 
(■•CTA  Plan").* 

I.  Description  of  the  Amendments 

The  purpose  of  the  amendments  is  to 
revise  Network  B'  fees  to  accommodate 
"Other  Services"  services  subscribers 
offer  customers  that  differ  from 
conventional  services;*  raises  the 
Network  B  analysis  programs  charge; 
and  establishes  a  new  combined,  lower 
fee  for  receipt  of  Network  B  last  sale 
and  bid-ask  data  by  nonprofessional 
subscribers.  The  amendments  also  make 
several  conforming  and  technical 
changes.* 

First,  the  amendments  incorporate 
into  the  CTA  and  CQ  Plans  new  fees  for 
Other  Services  that  are  substantially 
lower  than  other  professional  Network  B 
charges.  In  effect,  the  new  fees  charge 
the  broker-dealer  or  vendor  on  the  basis 
of  "device  equivalency"  as  if  the  broker- 
dealer  or  vendor  were  serving  its 
customers  by  manual  interrogation  of  a 
last  sale  data  base. 

Second,  the  amendments  reduce  the 
monthly  fees  vendors  pay  to  provide 
their  nonprofessional  customers  with 
Network  B  data.  Previously  vendors 
paid  $5.00  under  the  CTA  Plan  and  $4.00 
under  the  CQ  Plan.  The  amendment 
provides  for  a  single,  combined  monthly 
fee  of  $3.00  for  CTA  and  CQ  data. 

Finally,  the  amendments  increase  the 
monthly  Network  B  analysis  programs 


*  The  participanit  requested  that  the  proposed 
amendment*  be  pul  into  effect  summarily  pursuant 
to  Rule  llAa3-2  tc)(4).  That  section  empowers  the 
Commission  to  summarily  put  into  effect  on  a 
temporary  basis  a  Plan  amendment  "if  the 
Commission  finds  that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the  protection 
o(  investors  or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and  perfect 
mechanisms  of.  a  national  market  system  or 
othenwise  in  furtherance  of  the  purposes  of  the  Act. 

*  "Network  B"  refers  to  the  consolidated  data 
stream  representing  transaction  and  quotation  data 
on  eligible  securities  that  are  listed  on  the  American 
Stock  Exchange  ("Amex")  or  that  are  traded  on 
another  exchange  but  substantially  meet  the  Amex 
listing  standards. 

*  Examples  of  "Other  Services"  are  service*  that 
allow  customers  to:  (1|  Obtain  real-time  stock 
market  information  over  the  telephone  through  an 
automated  process  involving  a  computer-generated 
voice:  (2)  obtain  real-time  slock  market  information 
over  a  leased  printer  located  in  their  homes  or 
offices:  or  (3)  enter  orders  from  their  homes  or 
offices  on  personal  computers. 

'  The  Commission  recently  approved  similar 
changes  to  the  CTA  and  CQ  Plans  Network  A  Pee 
Schedules.  See  Securities  Exchange  Act  Release  No. 
24130  (February  20. 1987),  52  FR  6413  (March  3. 
1987),  approving  amendments  restructuring  the 
Network  A  fees  for  professional  subscribers, 
creating  contractual  and  fee  provisions  for  "Other 
Services"  and  establishing  a  single,  lower  fee  for 
receipt  of  Nerwori  A  data  by  non-professional 
subscriber*. 


charge  from  $50  to  $200.  Under  the  old 
fee  schedule,  use  of  CTA  and  CQ  data 
for  other  categories  of  computer 
programs  (for  example,  compilation  of 
stock  tables  and  operations  control 
programs)  required  payment  of  a 
monthly  fee  of  $200.  Thus,  the  fee 
increase  merely  brings  the  fee  for  the 
analysis  program  classiHcation  in  line 
with  similar  classifications. 

The  participants  stated  that  they 
designed  the  amendments  to  permit 
wider  dissemination  of  market  data  by 
making  it  less  expensively  available  to 
investors.  They  believe  that  the  new 
fees  also  offer  greater  flexibility  to 
broker-dealers  and  vendors  in  designing 
new  market  data  services.  Finally,  the 
participants  stated  that  they  believe  the 
amendiments  fulfill  the  national  market 
system  objectives  of  dissemination  of 
lest  sale  information  and  thus  are 
consistent  with  Section  llA  of 
Securities  Exchange  Act  of  1934. 

D.  Summary  Effectiveness  of  the 
Amendments 

Rule  llAa3-2  provides  that  the 
Commission  may,  upon  publication  of 
notice  of  the  amendment,  summarily  put 
into  effect  for  120  days  an  amendment  to 
a  national  market  system  plan.  The 
Commission  first  must  determine, 
however,  that  it  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors  or  the 
maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  mechanisms  of,  a  national 
market  system  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
The  Commission  believes  the 
amendments  meet  these  standards. 

First,  the  fees  for  "Other  Services" 
already  are  in  effect  under  experimental 
authority  granted  the  CQS  and  CTA.' 
Moreover,  making  these  fees  a 
permanent  part  of  the  CTA  and  CQ  Plan 
fee  structure  and  reducing  the  non- 
professional fees  will  enable  a  greater 
number  of  investors  to  receive  last  sale 
and  quotation  data  and  should 
encourage  innovation  among  broker- 
dealers  and  vendors  in  creating  new 
methods  of  providing  information  to 
customers. 

Finally,  the  Commission  beUeves  that 
the  increase  in  the  fee  subscribers  pay 
for  the  program  analysis  classification 
also  is  consistent  with  the  Act.  The 
Commission  believes  the  increase 


*  See  Securities  Exchange  Act  Release  No.  20216 
(September  23. 1968),  48  FR  44299,  in  which  the 
Commission  approved  amendments  to  the  CTA  and 
CQ  Plans  authorizing  the  Plan  administrators  (i.e., 
the  New  York  Slock  Exchange  and  the  Amex)  to 
engage  in  market  tests  and  pilot  programs  of  limited 
scope  and  duration  without  the  prior  approval  of  the 
Operating  Committee  or,  implicitly,  the  Commission. 


corrects  an  apparent  inequity  among  the 
charges  for  different  computer  program 
classifications. 

ni.  Request  for  Comment 

To  assist  the  Commission  in 
determining  whether  to  approve 
permanently  the  amendments, 
interested  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  Exchange  Commission,  450 
Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conuaimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  11, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  13. 1987. 
Shirley  E.  HoUls, 
Assistant  Secretary. 
(FR  Doc.  87-8828  Filed  4-17-87;  8:45  am) 

BILUStO  CODE  M10-01-M 


DEPARTMENT  OF  STATE 
[Pubic  Notic«  CMM/1069] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
Law,  Meeting 

The  40th  meeting  of  the  subject 
Advisory  Committee  will  take  place  at 
10:00  a.m.  on  Fridhy,  May  8. 1987,  in 
Room  413  of  the  Feaeral  Mediation  and 
Conciliation  Service  Building  at  2100  K 
Street.  NW.,  Washington,  DC.  Members 
of  the  general  public  may  attend  up  to 
the  capacity  of  the  meeting  room  and 
participate  in  the  discussion  subject  to 
instructions  of  the  Chairman. 

The  meeting  agenda  will  include  a 
review  of  domestic  and  international 
developments  relevant  to  international 
work  on  private  law  unification/ 
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harmonization,  including  the  status  of 
the  four  conventions  to  the  U.S. 
ratification  of  which  the  U.S.  Senate 
gave  advice  and  consent  in  October, 
1986,  the  status  of  the  1973  Washington 
Convention  Providing  a  Uniform  Law  on 
the  Form  of  an  International  Will  and 
the  draft  Administration-proposed 
federal  legislation  transmitted  to 
Ck)ngres8  entitled:  "The  International 
Child  Abduction  Act".  In  light  of  the 
endorsement  of  the  1984  Hague 
Convention  on  the  Law  Applicable  to 
Trusts  and  on  Their  Recognition  by 
three  national  organizations,  the 
Advisory  Committee  will  be  asked  to 
make  a  recommendation  concerning 
possible  U.S.  signature  and  ratification 
of  that  Convention.  There  will  be 
discussion  of  the  American  Bar 
Association's  May  educational 
programs  in  New  York,  Chicago  and  Los 
Angeles  on  tbe  1980  U.N.  Convention  on 
Contracts  for  the  International  Sale  of 
Goods,  that  was  ratified  by  the  United 
States  in  December,  1986  and  will  enter 
into  force  for  the  United  States  and  ten 
other  countries  on  January  1, 1988.  (See 
State  Department  notice  in  52  FR  (March 
2, 1987)  at  pp.  6262-80). 

Entry  to  the  building  at  21st  and  K 
Streets  is  controlled  and  will  be 
facilitated  by  advance  arrangements. 
Members  of  the  general  public  planning 
to  attend  should,  prior  to  May  8,  notify 
the  Office  of  the  Assistant  Legal  Adviser 
for  Private  International  Law  (L/PIL), 
Department  of  State.  Washington,  DC 
20520  (telephone:  (202)  653-9851)  of  their 
name,  affiliation,  address  and  telephone 
number. 
Peter  H.  Pfund, 

Assistant  Legal  Adviser  for  Private 
International  Law  and  Vice  Chairman, 
Secretary  of  State 's  Advisory  Committee  on 
Private  International  Law. 
(FR  Doc.  87-8726  Filed  4-17-87;  8:45  am] 
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[PutXic  Notic*  CM-8/1068] 

Legal  Panel  on  International 
Telecommunications  Law  of  the  U^. 
Organization  for  the  Interruitional 
Telegraph  and  Telephone  Consultative 
Committee  and  International  Radio 
Consultative  Committee;  Meeting 

The  Department  of  State  announces 
the  second  meeting  of  the  Panel  on 
International  Telecommunications  Law 
which  is  under  the  auspices  and 
authority  of  the  U.S.  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT)  and  International  Radio 
Consultative  Committee  (CCIR).  The 


Panel's  meeting  will  convene  on 
Tuesday.  May  5. 1987  in  Room  1105, 
Department  of  State,  2201  C  Street  NW.. 
Washington,  DC. 

TTie  meeting  will  begin  at  10:30  a.m. 

The  agenda  will  include  discussion  of 
committee  organization  and  future  work 
plans. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  the  Deputy  U.S. 
Coordinator  for  International 
Communications  and  Information 
Policy,  Mr.  Thomas  J.  Ramsey,  State 
Department,  Washington,  DC;  telephone 
(202)  647-5832.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  April  8. 1987. 
Earl  S.  Barbely, 

Chairman.  U.S.  CCITT  National  Committee. 
Richard  E.  Shrum. 

Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  87-8731  Filed  4-17-87;  8:45  am] 

WLUNG  COOE  471(M)7-«I 

DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  April  10, 
1987 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408. 
409,  412,  and  414.  Answers  may  be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  44776 

Parties:  World  Airways.  Inc.. 
Presidential  Airways,  Inc.  and  Key 
Airlines,  Incorporated. 

Date  Filed:  April  6. 1987. 

Subject:  Application  of  World 
Airways.  Inc.,  Presidential  Airways,  Inc. 
and  Key  Airlines,  Incorporated, 
pursuant  to  sections  401(h),  408  and  410 
of  the  Act.  and  S  303.54  of  the 
Department's  Procedural  Regulations 
request  that  the  Department  approve  by 
exemption  the  proposed  acquisition  of 
Key  by  World. 
Phyllia  T.  Kaylor. 

Chief  Documentary  Services  Division. 
[FR  Doc.  87-8774  Filed  4-17-87;  8:45  am] 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  during  the  Week  Ended 
April  10, 1967 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  44798 

Date  Filed:  April  9, 1987. 

Due  Date  for  Ansv^ers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  7, 1987. 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations 
applies  for  a  new  or  amended  certificate 
of  public  convenience  and  necessity  to 
permit  Delta  to  operate  one-stop 
Portlant,  Oregon-Seoul,  Korea  services 
via  Tokyo,  Japan. 

Docket  No.  44802 

Date  Filed:  April  9, 1987. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  7. 1987. 

Description:  Application  of  "B" 
Airways.  Inc.  pursuant  to  section 
401(d)(3)  of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  permanent 
authority  to  engage  in  foreign  charter  air 
transportation  and  persons  and 
property. 

Docket  No.  44808 

Date  Filed:  April  10, 1987. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  May  8, 1987. 

Description:  Application  for 
Transwede  Airways  AB  pursuant  to 
section  402  of  the  Act  and  Subpart  Q  of 
the  Regulations  requests  a  foreign  air 
carrier  permit  to  engage  in  charter 
foreign  air  transportation  of  persons  and 
their  accompanying  baggage:  Bet'.veen 
any  point  or  points  in  Sweden,  Norway 
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or  Denmark  and  any  point  or  point*  in 

the  United  States. 

Phyllis  T.  Kayloi. 

Chief.  Documentary  Services  Division. 

[FR  Doc.  87-8775  Filed  4-17-67;  8:45  am] 
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[Docket  44719] 

US  Air-Piedmont  Acquisition  Case; 
Prehearing  Conference 

Served:  April  16, 1987. 

Notice  is  hereby  given  that  pursuant 
to  Department  of  Transportation  Order 
87-4-39  instituting  this  proceeding  a 
prehearing  conference  will  be  held  on 
April  22, 1987,  at  10  a.m.  (local  time),  in 
Room  5332,  Nassif  Building.  400  7th 
Street,  SW.,  Washington,  DC,  before  the 
undersigned  administrative  law  judge. 

The  parties  are  directed  to  submit  one 
copy  to  each  other  and  four  copies  to  the 
Judge  of:  (1)  Any  proposed  changes  in 
the  procedural  schedule  contained  in  the 
instituting  order,  (2)  proposed 
stipulations,  (3]  proposed  information 
requests,  (4)  any  objections  or  proposed 
changes  to  the  Evidence  Request 
attached  to  the  instituting  order,  [5]  a 
statement  of  issues  and  specific 
subissues,  (6)  a  statement  of  material 
facts  known  to  be  at  issue  with  respect 
to  such  issues  and  subissues  indicating 
their  relevance  to  the  apphcable  law 
and  Departmental  standards  for 
consideration  of  the  application,  and  (7) 
a  statement  of  position.  The  above 
material  shall  be  delivered  to  the  Judge 
and  Washington  counsel  for  all  parties, 
or  if  none,  otherwise  served  on  all 
parties,  by  1:00  p.m.,  April  21, 1987. 

The  parties  shall  also  deliver  to  the 
Judge  forthwith  two  copies  of  all 
documents  previously  filed  in  this 
proceeding,  including  the  documents 
submitted  with  the  application. 

Dated  at  Washington,  DC  April  16, 1987. 
Ronnie  A.  Yoder, 

Administrative  Law  Judge. 

[FR  Doc.  87-8893  Filed  4-17-87:  8:45  am] 
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[Docket  44719] 

US  Air-Piedmont  Acquisition  Case; 
Assignment  of  Proceeding 

Served:  April  16. 1967 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  Future  communications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U.S.  Department  of 
Transportation,  Office  of  Hearings.  M- 
50,  Room  9400A,  Nassif  Building,  400 


Seventh  Street  SW..  Washington.  DC 
20590.  Telephone  (202)  366-2142. 

Dated  at  Washington.  DC.,  April  16, 1967. 
Eliaa  C  Rodriguez, 
Chief  Administrative  Law  fudge. 
(FR  Doc.  87-8884  Filed  4-17-87;  a45  am] 
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[Docket  44719] 

US  Air-Piedmont  Acquisition  Case; 
Prehearing  Conference 

Served:  April  16, 1987. 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  is  assigned  to  be  held  on 
April  22, 1987,  at  10:00  a.m.  (local  time) 
in  Room  5332,  Nassif  Building,  400  7th 
Street,  SW.,  Washington.  DC  20590. 
before  the  undersigned  administrative 
law  judge. 

Dated  at  Washington,  DC  April  16. 1987. 
Ronnie  A.  Yoder. 

Administrative  Law  Judge. 

[FR  Doc.  87-8895  Filed  4-17-87;  6:45  am] 
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Federal  HIgiiway  Administration 

Environmental  lmf>act  Statement; 
Baltimore  County,  MO 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Cancellation  of  the  notice  of 

intent. 

summary:  This  notice  rescinds  the 
previous  Notice  of  Intent  (issued 
September  25, 1986  to  prepare  an 
environmental  impact  statement  for  a 
proposed  highway  widening  project  on 
1-695  (Baltimore  Beltway)  between 
Maryland  Route  140  (Resisterstown 
Road)  and  U.S.  Route  40  (Pulaski 
Highway). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  A.  Terry,  Jr..  Field 
Operations  Engineer,  Federal  Highway 
Administration,  The  Rotunda — Suite 
220,  711  West  40th  Street,  Baltimore. 
Maryland  21211.  Telephone:  (301)  962- 
4010  or  Mr.  Louis  Ege.  Deputy  Director. 
Project  Development  Division,  Maryland 
State  Highway  Administration,  707 
North  Calveret  Street,  Room  310, 
Baltimore.  Maryland  21202.  Telephone: 
(301)  333-1130. 

SUPPLEMENTARY  INFORMATION: 
Additional  enviroimiental  analyses  have 
indicated  that  no  significant  impacts  are 
anticipated  to  result  from  the  proposed 
highway  project.  Therefore,  an 
environmental  impact  statement  is  not 
now  proposed  for  the  widening  of  1-695 
(Baltimore  Beltway)  from  MD  Route  140 


(Reisterstown  Road)  to  U.S.  Route  40 
(Pulaski  Highway)  in  Baltimore  Coimty. 
Maryland.  An  environmental 
assessment,  however,  is  being  prepared 
and  will  be  made  available  to  the  public 
for  review  and  comment.  A  public 
hearing  will  be  scheduled  upon 
completion  of  the  environmental 
assessment.  A  public  notice  will  be 
issued  announcing  the  time  and  place  of 
the  hearing. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.025,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
program) 
Emil  EUinsky, 

Division  Administrator,  Baltimore,  Maryland. 
[FR  Doc.  87-8730  Filed  4-17-87;  8:45  am] 
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Maritlnie  Administration 

Approval  of  Applicant  as  Trustee;  BT 
Trust  Company  of  California,  NJL 

Notice  is  hereby  given  that  BT  Trust 
Company  of  California,  NA.,  with 
offices  at  343  Sansome  Street.  San 
Francisco,  California,  has  been 
approved  as  Trustee  pursuant  to  Pub.  L 
89-346  and  46  CFR  221.21-221  JO. 

Dated:  April  IS,  1967. 

By  order  of  the  Maritime  Administrator. 
lameeE.  Sari, 
Secretary. 
[FR  Doc.  87-8814  Filed  4-17-87;  8:45  am] 
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Research  and  Special  Programs 
Administration 

[Docket  No.  IRA-21] 

Inconsistency  Ruling  No.  IR-8;  Itotice 
of  Decision  on  Appeal;  State  of 
Michigan  Rules  and  Regulations 
Affecting  Radioactive  Materials 
Transportation 

AOBNCY:  Research  and  Special  Programs 
Administration;  DOT. 
ACTION:  Decision  of  appeaL 

summary:  In  resp^onse  to  the  appeal  of 

the  Michigan  State  Fire  Safety  Board 

and  Deprtmeat  of  Health  from  the 

findings  made  in  Inconsistency  Ruling 

No.  IR-8  (49  FR  46637;  November  27. 

1984),  that  Inconsistency  Ruling  is 

affirmed. 

EFFECTIVE  DATE:  April  20, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Bonekemper,  in.  Office  of 

Chief  Counsel.  Research  and  Special 
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Programs  Administration,  400  Seventh 
Street  SW..  Washington,  DC  20590  (Tel. 
202/366-4400). 

SUPPLEMENTARY  INFOftMATKMl: 

I.  Background 

On  November  27, 1984,  the 
Department  published  nine 
inconsistency  rulings  (IR-7  through  15; 
49  FR  48632  et  seq.)  concerning  state  and 
local  restrictions  on  radioactive 
materials  transportation  in  the  states  of 
Michigan,  New  York  and  VennonL 
Included  in  this  omnibus  proceeding 
was  Inconsistency  Ruling  No.  8  [IR-8) 
dealing  with  the  regulations  of  the 
Michigan  State  Fire  Safety  Board  (SFSB) 
and  Department  of  Health  (DPH).  as 
codiHed  in  two  parallel  sets  of  ten  rules. 
The  Ruling  found  that  Rules  3  through  8 
and  sections  of  Rules  1,  7  and  10  of  the 
SFSB  and  DPH  regulations  are 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
(49  U.S.C.  app.  1801-1811)  and  the 
Hazardous  Materials  Regulations  (HMR) 
issued  thereunder  and,  therefore, 
preempted  in  accordance  with  section 
112(a)  of  the  HMTA  (49  U.S.C.  app. 
18111(a)). 

The  procedural  regulations  governing 
Departmental  issuance  of  inconsistency 
rulings  are  codified  in  49  CFR  107.201- 
107.211.  Prior  to  November  1, 1985,  these 
regulations  provided  for  the  issuance  of 
rulings  by  the  Associate  Director  for 
Hazardous  Materials  Regulations 
(S  107.209)  and  the  issuance  of  decisions 
on  appeal  from  such  rulings  by  the 
Director  of  the  Materials  Transportation 
Bureau  S  107.211).  IR-8  was  issued  in 
accordance  with  S  107.209  on  November 
20, 1984.  As  required  by  S  107.211, 
within  30  days  of  issuance  on  IR-8  an 
appeal  was  filed  by  the  Michigan 
Department  of  Attorney  General  on 
behalf  of  the  SFSB  and  DPH  (hereinafter 
referred  to  collectively  as  "Michigan"  or, 
the  "State").  Comments  opposing  the 
appeal  were  filed  by  the  Electric  Utility 
Companies'  Nuclear  Transportation 
Group. 

Under  a  reoi^ganization  plan  effective 
November  1, 1985,  the  Materials 
Transportation  Bureau  was  abolished 
and  its  hazardous  materials 
responsibiliites  were  assigned  to  a  new 
Office  of  Hazardous  Materials 
Transportation.  The  functions  formerly 
performed  by  the  Bureau  Director  were 
assigned  to  the  Administrator  of  RSPA. 
(See  50  FR  45728,  November  1, 1985.) 
Accordingly,  this  decision  on  appeal  is 
issued  by  the  Administrator  of  RSPA. 


n.  The  Appeal:  Issues  and  Decision 

A.  Introduction 

In  its  appeal  Michigan  raises  both 
general  and  specific  arguments  against 
the  findings  made  in  IR-8.  Michigan  also 
concedes  the  findings  of  definitional 
inconsistency  made  with  respect  to 
Rules  1  and  10  and  does  not  include 
those  findings  within  the  scope  of  its 
appeal.  I  have  considered  Michigan's 
arguments  in  the  order  presented. 

Michigan's  general  arguments  are  that 
m-e  is  based  on  NRC  (not  RSPA) 
regulations,  IR-8  incorrectly  assumes 
that  Federal  regulations  are  adequate, 
and  IR-8  fails  to  utilize  a  worst-case 
scenario  for  analyzing  the  adequacy  of 
cask  rules.  I  find,  respectively,  that  IR-8 
is  properly  based  on  RSPA  regulations, 
the  adequacy  of  Federal  regulations  is 
irrelevant,  and  a  worse-case  scenario 
analysis  is  neither  required  nor  relevant 

Michigan's  specific  arguments 
challenge  IR-8's  findings  of  consistency 
concerning  the  State's  requirements 
concerning  communications, 
information,  documentation, 
certification,  container  testing,  written 
State  approval  and  incident 
notification;  the  State's  transportation 
approval  criteria,  and  the  State's 
incorporation  by  reference  of  Federal 
regulations.  I  find  that  the  State's 
arguments  are  without  merit  because  the 
provisions  at  issue  exceed  the  State's 
authority,  conflict  with  Federal 
requirements,  or  have  other  legal  defects 
described  below. 

Many  of  the  findings  being  appealed 
were  discussed  exhaustively  in  IR-8. 1 
have  responded  only  to  the  specific 
issues  rasied  on  appeal  and  generally 
have  not  reiterated  the  Rulings's 
discussions,  with  which  I  concur. 

B.  Michigan's  General  Arguments 

1.  Michigan's  first  general  argument  is 
that  IR-8's  findings  of  inconsistency 
were  improperly  based  on 
interpretations  of  another  agency's 
regulations.  Michigan  argues  as  follows: 

First.  Inconsistency  Ruling  IR-8,  to  a  large 
degree,  predicates  its  findings  of 
inconsistency  on  regulations  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC); 
specifically,  10  CFR  Part  71  and  10  CFR  Part 
73.  In  80  doing,  it  acknowledges  that  its 
rulings  result  not  from  its  own  regulations  but 
rather  from  its  interpretation  of  the 
regulations  of  another  agency.  Whether  that 
agency,  the  NRC.  agrees  with  these 
interpretations  is  rarely  if  ever  disclosed  in 
the  Ruling.  Assuming,  arguendo,  that  the  NRC 
does  agree  with  them,  the  recourse  of  the 
Petitioners  to  challenge  those  interpretations 
would  apparently  require  them  to  seek  an 
administrative  review  before  the  NRC.  This 
Petitioners  submit  discloses  a  fatal  weakness 
in  the  regulations  of  the  U.S.  DOT  and/or  the 


MTB,  i.e.,  their  iai:ure  lu  iiiuepenaenny 

promulgate  their  o%vn  clear  and  complete 
preemptive  rules  on  the  shipment  of 
hazardous  materials.  Under  the 
circumstances,  many  of  the  conclusions  in  the 
Ruling  are  unsupported  by  any  regulations  of 
the  U.S.  EKDT  on  the  shipping  of  hazardous 
materials. 

Although  no  specific  examples  are 
cited,  Michigan  argues  that  the  Ruling's 
findings  of  inconsistency  were  based  on 
the  NRC  regulations  in  10  CFR  Parts  71 
and  73.  While  it  is  true  that  IR-8 
contains  fi«quent  references  to  the  NRC 
regulations,  this  is  because  the  HMR 
specifically  incorporate  by  reference  the 
NRC  requirements  at  issue. 
Incorporation  by  reference  is  an 
efficient  practice  specifically  recognized 
in  the  regulations  of  the  Federal  Register 
at  1  CFR  Part  51. 

In  order  to  discuss  the  requirements  of 
the  HMR,  it  becomes  necessary  to  turn 
to  the  text  of  the  NRC  regulations  which 
are  cited  in  the  HMR.  For  example,  the 
HMR  at  49  CFR  173.413  state  that 
"(e)ach  Type  B(U)  or  Type  B(M)  package 
must  be  designed  and  constructed  to 
meet  the  applicable  requirements  in  10 
CFR  Part  71."  In  order  to  determine 
whether  a  state  or  local  requirement  is 
inconsistent  vdth  S  173.413  of  the  HMR, 
the  Department  has  to  refer  to  the 
language  of  the  NRC  regulations  in  10 
CFR  Part  71.  However,  the  findings  of 
consistency  or  inconsistency  are  based 
on  an  RSPA  regulation,  specifically 
S  173.413  of  the  HMR. 

In  summary,  despite  IR-8's  frequent 
reference  to  the  text  of  NRC  regulations, 
those  regulations  have  been  incoporated 
by  reference  in  the  HMR,  and  thus 
Michigan's  contention  that  "many  of  the 
conclusions  in  the  Rulings  are 
unsupported  by  any  regulations  of  the 
U.S.  DOT'  is  without  merit. 

2.  Michigan's  second  general 
argument  is  that  "the  Ruling  rehes  on 
the  naive  assumption  that  under  the 
various  federal  regulations  there  is  an 
adequate,  uniform  system  of  regulation 
in  place  throughout  the  United  States" 
but  that  "(tjhis  assumption  is  subject  to 
much  dispute."  To  support  this 
contention,  Michigan  cites  a  1984 
National  Academy  of  Science  report 
entitled  Social  and  Economic  Aspects  of 
Radioactive  Waste  Disposal,  which 
stated,  inter  alia,  that  "redundancies 
and  incompleteness  seem  to  exist  in  the 
current  NRC/DOT  regulations." 

Even  if  one  accepts  the  findings  of  the 
cited  report,  they  provide  no  basis  for 
reversal  of  IR-8.  "The  findings  in  IR-8  do 
not  rely  on  an  assumption,  naive  or 
otherwise,  "that  .  .  .  there  is  an 
adequate,  uniform  system  of  regulation 
in  place  throughout  the  United  States." 
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Rather,  the  findings  in  IR-6  are  based  on 
the  existence  of  Federal  regulations 
governing  specific  tireas  of  radioactive 
materials  transportation  safety  with 
which  Michigan  requirements  are  in 
conflict.  Those  rules  (known  collectively 
as  HM-164)  have  been  judicially 
determined  to  provide  an  adequate  level 
of  safety  nationwide.  See  City  of  New 
York  V.  DOT.  715  F.2d  732  (1983).  cert 
den.  104  S.  Ct.  1403  (1984) 

Furthermore,  in  adopting  those  rules, 
the  Department  was  implementing  the 
express  Congressional  objectives 
underlyiiig  enactment  of  the  HMTA:  (1) 
"To  protect  the  Nation  adequately 
against  the  risks  to  life  and  property 
which  are  inherent  in  the  transportation 
of  hazardous  materials  in  commerce 
"(49  U.S.C.  app.  8  1801);  and  (2)"  to 
preclude  a  multiplicity  of  state  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation"  (S.  Rep.  No.  1192,  93d 
Cong.,  2d  sess.  37  (1974)). 

Michigan  appears  to  take  the  position 
that,  since  the  objective  of  regulatory 
uniformity  has  been  questioned  in  a 
report  on  radioactive  waste  disposal, 
state  or  local  regulations  which  conflict 
with  what  Federal  regulations  do  exist 
in  the  Federal  scheme  should  be  upheld. 
This  argument  must  fail.  The 
Congressional  purpose  in  enacting  the 
premption  provision  in  section  112(a)  of 
the  HMTA  was  to  achieve  regulatory 
uniformity  by  overriding  inconsistent 
state  or  local  rules.  That  Congressional 
purpose  is  frustrated  when  state  and 
local  governments  adopt  requirements 
like  those  at  issue  in  this  proceeding. 

3.  Michigan's  third  general  argument 
seeks  to  justify  the  State's  issuance  of 
packaging  regulations  for  radioactive 
materials.  The  State  takes  issue  with  the 
Ruling's  observation  (at  49  FR  4€642) 
that  Michigan  could  address  the  safety 
issues  raised  by  transportation  of 
hazardous  materials  across  major 
bridges  through  designation  of  alternate 
preferred  routes: 

Michigan  does  not  have  that  option,  since 
the  Mackinac  Bridge  is  the  only 
transportation  link  between  our  two 
peninsulas.  Adopting  packaging  regulation* 
for  containers  that  would  be  necessity  have 
to  be  transported  across  that  major  bridge 
was  the  only  realistic  response  Michigan 
could  make,  under  these  circomstances. 

Michigan's  argument  is  based  on  the 
premise  that  Federal  standards  for  spent 
fuel  shipping  casks  are  inadequate  to 
deal  with  the  types  of  accidents  which 
could  occur  on  a  "major  bridge." 
Michigan  stated  in  its  originaJ  response 
to  the  application  for  inconsistency 
ruling,  "(s)uch  an  accident  could  occur  if 
a  shipping  cask  were  to  phmmiet  from  a 


major  bridge  and  strike  a  concrete  pier 
or  pedestal."  While  conceding  the  low 
probability  of  a  worst-case  accident. 
Michigan  contended  that  the 
consequences  would  be  great  if  one 
were  to  occur  and  cited  a  U.S.  District 
Court  opinion  which  criticized  the 
Department  for  failure  to  adequately 
consider  the  problems  posed  by  low 
probability/high  consequence  accidents. 
City  of  New  York  v.  DOT.  539  F.  Supp. 
1237  (1982)).  However,  the  decision  of 
the  District  Court  is  without  relevance  to 
this  proceeding,  as  it  was  reversed  on 
appeal  before  IR-8  was  issued.  [Ibid^ 
715  F.2d  732  (2d  Cir..  1983);  cert  den.. 
104  S.CT.  1403  (1984)). 

Michigan's  argument  relies  on 
consideration  of  only  the  possible 
consequences  of  a  worst-case  accident 
without  regard  to  the  probability  that 
such  consequences  would  ever  occur. 
The  department,  however,  expressly 
rejected  exclusive  reliance  on  the  worst- 
case  approach  to  safety  analysis  when 
promulgating  HM-164  (46  FR  at  5300, 
January  19, 1981): 

It  is  DOTs  opinion  that  pubUc  policy  for 
the  routing  of  radioactive  materials  should  be 
based  not  only  upon  a  concern  for  worst-case 
accident  consequences,  but  also  upon  all 
other  factors  which  contribute  to  the  overall 
risk  involved  in  transporting  large  quantity 
radioactive  materials. 

The  reasonableness  of  this  decision 
was  one  of  the  issues  raised  by  the  City 
of  New  York  in  its  legal  challenge  to  the 
validity  of  HM-164.  In  its  reversal  of  the 
District  Court  opinion  cited  by  Michigan, 
and  specifically  in  upholding  DOTs 
decision  that  HM-164  would  have  no 
significant  impact  on  the  human 
environment  under  NEPA,  the  Court  of 
Appeals  for  the  Second  Circuit  ruled  on 
the  issue  as  follws: 

Here,  DOT  considered  a  rule  that  might  be 
expected  to  generate  a  catastrophic  accident 
approximately  once  every  300  million  years. 
After  receiving  advice  from  aU  sides,  the 
Department  decided  that  such  a  remote 
possibility,  even  of  a  serious  consequence, 
did  not  create  a  "significant"  risk  for  the 
human  environment.  Disquieting  as  it  may  be 
to  even  contemplate  such  matters,  this 
decision  cannot  be  said  to  be  an  abuse  of 
discretion.  [Ibid.  715  F.2d  732.  7S2.) 

For  the  foregoing  reasons,  I  do  not 
consider  the  consequences  of  a  worst- 
case  accident  such  as  that  postulated  by 
Michigan  to  be  a  sufficient  basis  for 
creating  an  exception  to  the  rule  of 
national  applicability.  Michigan  is  not 
the  only  state  to  have  major  bridges  or 
deep  waterways.  If  sufficient  grounds 
existed  for  amending  the  Federal  safety 
rules  (and  the  Department  is  unaware  of 
any  such  grounds)  to  resolve  the  alleged 
problem  of  major  bridges,  then  the 
answer  would  lie  in  amending  the  rule 


of  national  applicability,  not  in  creating 
individual  exceptions.  The  option  of 
filing  a  petition  for  rulemaking  was 
stated  in  IR-8  (49  FR  46642). 

C.  Michigan 's  Specific  Arguments 

1.  Rule  4  section  R  29.554;  DPH  section  R 
325.5804) 

Rule  4  prohibits  the  transportation  of 
radioactive  materials  in  Michigan  unless 
the  transport  vehicle  or  an  escort 
vehicle  "is  equipped  with  continuous  2- 
way  communications  by  radiotelephone 
or  other  means  acceptable  to  the  state 
fire  marshal . . . ."  Section  173.22(c)  of 
the  HMR  requires  compliance  with  the 
NRC  standards  on  commimications 
capability.  Upon  comparison,  Rule  4 
was  found  to  be  inconsistent  under  both 
the  "dual  compliance"  and  the 
"obstacle"  tests.  Michigan  takes  issue 
with  both  conclusions. 

In  IR-8  the  Associate  Director  found 
that  compliance  with  both  the  Federal 
and  the  state  rules  was  impossible 
because  use  of  the  conxmunications 
equipment  reqtiired  by  the  Federal  rale 
could  not  provide  the  "continuous" 
communication  required  by  Michigan 
due  to  the  existence  of  radiotelephone 
dead  zones.  Michigan  argues  that  the 
requirement  for  continuous 
communications  "constitutes  an  ongoing 
conunimication  but  not  an  ongoing 
uninterrupted  communication." 
Michigan  further  argues  that  the 
acceptance  of  radiotelephone  dead 
zones  is  implicit  in  the  rule.  However, 
the  plain  English  meaning  of  the  word 
"continuous"  (e.g.,  "marked  by 
uninterrupted  extension  in  space,  time, 
or  sequence."  (Webster's  New 
Collegiate  Dictionary,  1977)  and 
"extending  or  prolonged  without 
interruption  or  cessation,  unceasing" 
(American  Heritage  Dictionary  of  the 
English  Language,  1976)  is  to  the 
contrary.  Furthermore,  in  IR-16  (50  FR 
20872.  May  20, 1985),  which  considered  a 
City  of  Tucson  ordinance,  the 
Department  foimd  that  "[n]ot 
withstanding  the  City's  explanation  of 
its  legislative  intent,  the  actual  language 
of  the  law  must  govern."  50  FR  at  20877. 
Likewise,  here  the  plain  meaning 
controls,  and  the  requirement  thus  is 
clearly  inconsistent 

Kflchigan's  assertion  that 
"continuous"  does  not  mean  what 
dictionaries  say  it  means  demonstrates 
the  difficulties  which  transporters 
encounter  when  presented  with 
overlapping  state  and  Federal  regulatory 
schemes.  Even  if  I  were  to  accept  the 
State's  interpretation  of  "continuous,"  I 
nevertheless  would  find  its  open-ended 
and  vague  highway  vehicle 
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communication  equipment  requirement 

inconsistent  under  the  "obstacle"  test 

Michigan  alleges  that  the  IR-8 
"obstacle"  test  finding  on  this  issue  was 
based  upon  the  "unsupported 
hypotliecation"  that  the  Michigan  rule 
necessitates  a  different  means  and/or 
frequency  of  communication.  To  the 
contrary,  the  Ruling  was  ba«ed  on  the 
premise  that  the  Michigan  rule 
authorizes  the  requirement  of  different 
means  and  frequencies  of 
communication. 

In  a  similar  vein.  Michigan  appeals 
the  finding  that  the  requirement  that  rail 
vehicles  and  vessels  carrying 
radioactive  materials  be  "equipped  with 
communications  equipment  acceptable 
to  the  State  Fire  Marshal"  is 
inconsistent  It  argues  that  the  Ruling 
relied  on  an  erroneous  assumption  that 
Rule  4  requires  different 
communications  equipment  than  would 
be  required  under  the  HMTA  or  the 
HMR.  It  further  states  that  "the 
unconstrained  authority  of  the  State  Fire 
Marshal  facilitates  greater  consistency 
between  Rule  4  and  the  federal  rules 
rather  than  creating  obstacles." 

Again,  the  Ruling  was  based  upon  the 
State  Fire  Marshal's  unfettered 
discretion  under  Rule  4  to  require 
different  communications  equipment 
While  that  official's  decisions  might  be 
consistent  they  could  as  readily  be 
inconsistent  Ilius.  I  concur  with  the 
finding  of  inconsistency  on  the  basis 
that  a  state  or  local  rule  which  grants  an 
official  discretionary  authority  to  set 
equipment  requirements  for  carriers 
engaged  in  interstate  commerce  impedes 
the  Congressional  purposes  of  increased 
safety  and  regulatory  uniformity 
underlying  the  HMTA.  Therefore,  I  find 
Rule  4  to  be  inconsistent  with  the 
HMTA  or  the  HMR  and  thus  preempted. 

2.  Rule  3  (SFSB  section  R  29.553;  DPH 
section  R  325.5803) 

Rule  3  (SFSB  section  R  29.555;  DPH 
section  R  325.5805] 

Rule  3  provides  application 
procedures  for  obtaining  pennission  to 
transport  radioactive  materials  in 
Michigan,  and  Rule  5  specifies  criteria 
for  approval  of  such  applications.  lR-6 
found  both  rules  inconsistent  as 
obstacles  to  the  accompUahmeflt  and 
execution  of  the  HMTA  and  the  HMR. 

Michigan  appeals  this  decision  on 
several  grounds.  It  advances  three 
general  arguments  and  then  addresses 
specific  requirements  which  were  found 
inconsistent  in  the  Roiing. 

General  Argimients 

First  Michigan  contends  that  these 
rules  must  be  analyzed  in  light  of  the 


principle  that  "states  share  a 
responsibility  and  retain  individual 
authority  to  regulate  same  aspects  of 
hazardous  material  transportatton." 
While  section  112(a)  of  the  HMTA  (49 
U.S.C  app.  1811(a)]  cleariy  authorizes 
state  and  local  regulations  which  are 
consistent  with  the  HMTA  and  the 
HMR.  the  Department  throu^ 
promulgation  of  48  Cm  177.825,  has 
established  a  near  total  occupation  of 
the  field  of  routing  and  training 
requirements  relating  to  the 
transportation  of  ra<hoactrve  materials. 
Thus,  state  and  local  radioactive 
materials  transportation  routing  and 
training  requirements  other  than  (1) 
those  identical  to  Federal  requirements 
or  (2)  state-designated  alternate  routes 
under  4B  CFR  177.625(b),  are  very  likely 
to  be  inconsistent  and  thus  preempted 
under  section  112(a)  of  the  HMTA. 

Second.  Michigan  contends  that  Rules 
3  and  5  do  not  ooosttitute  a  routing  rule 
because  they  were  intended  to  carry  out 
the  State's  emforcement  and  emergency 
response  activities  and  not  to  route 
hazardous  materials  shipments.  The 
State  contends: 

What  [rules  3  and  S)  seek  to  accomplish  is 
merely  to  assure  the  safe  passage  of 
materials  through  the  State  of  Michigan.  To 
conclude  that  they  restrict  or  delay  shipments 
of  hazardous  materials  it  is  necessary  to 
assume  that  the  State  of  Michigan  ha*  no 
duty  or  role  in  effectuating  the  safe  shipment 
of  hazardous  materials. 

The  latter  statement  is  a  non-sequitur. 
While  states  do  have  a  role  in 
effectaating  the  safe  transportation  of 
radioactive  materials,  it  does  not  follow 
that  they  have  unfettered  discretion  to 
take  actions  which  have  the  effect  of 
restricting  or  delajTng  transportation 
being  conducted  in  compliance  with 
Fede-aJ  law.  In  fact  the  purpose  of 
DOT'S  inconsistency  ruhng  process  is  to 
provide  a  forum  for  resolution,  in 
specific  instances,  of  the  extent  to  which 
state  or  local  governments,  for  whatever 
reason,  may  restrict  delay  or  otherwise 
regulate  hazardous  materials 
transportation. 

The  issue  requiring  resolution  is 
whether  the  state  or  local  requirement  is 
inconsistent  writh  the  HMTA  or  the 
HMR.  However,  it  is  the  effect  both 
actual  and  potential,  not  the  intent  of 
state  or  local  rules  which  determines 
their  consistency  with  the  HMTA  and 
the  HMR.  Therefore.  I  reject  Michigan's 
contention  that  its  requirements  cannot 
be  inconsistent  because  they  are 
intended  to  enhance  safety  and 
facilitate  emergency-  response. 

Third.  Michigan  argues  by  analogy  to 
a  military  eovinrnment  that  DOT  is 
going  beyond  its  appropriate  role  in 
fmdkig  Rules  3  and  5  inconsistent 


The  mliiif's  ooodurion  that  Rate*  3  and  S 
fall  within  the  definition  of  'Kovtang  rule" 
discloses  a  failure  to  distinguish  between  the 
functions  of  strategy  aixj  tactics  and  the 
different  and  distinct  roies  which  tiiey  play  to 
assuring  the  safe  transportation  of  hazardous 
materials.  The  role  of  the  {OHMT].  under  the 
HMTA,  is  to  see  that  the  strategy  of  Congress 
is  obeyed.  The  role  of  the  individual  states  is 
to  devise  tactics  that  will  assure  the  daily  or 
case-by -case  compliance  with  the 
congressional  strategy. 

The  situation  is  not  unlike  diat  which 
occurs  in  the  military.  A  diviaiaa 
headquarters  deternmes  strategically  tliat  an 
obiective  should  be  otHatned.  Tlie 
responsibility  of  achieving  that  ob/ective  is 
placed  upon  a  line  officer,  Le^  company 
commander.  His  responaibiUty  is  to  evaluate 
the  terrain  and  other  conditions  and  employ 
the  necessary  means  to  accomplish  the 
objective. 

The  State's  military  analogy  fails  to 
appreciate  the  detailed  role  which 
Congress  has  given  to  HMTA  in  the 
implementation  of  the  HMTA.  For 
example,  it  overlooks  the  authority  in 
the  HMTA  (40  US.C  app.  1804(a))  for 
the  DOT  to  iasiie  regulations  governing 
the  transportation  of  hazardous 
materials  and  the  specific  provision  that 
"Such  regulatioiu  may  govern  any 
safety  aspect  of  the  transportation  of 
hazardous  materials  which  the 
Secretary  deems  necessary  or 
appropriate,  including,  but  not  limited 
to,  the  packing,  repacking,  haixiling, 
labeling,  miridng.  placarding,  and 
routing.  .  .of  hazardous  materials .  .  .** 

In  sununary,  the  State's  military 
analogy  and  the  oonclinions  drawn 
therefrom  are  taappropriate  for 
resolving  the  inconsistency  issues  at 
hand.  I  find  unpersuasive  the  State's 
general  arguments  opposing  tfte  Ruling's 
conclusions  concerning  the 
inconsistency  of  Rules  3  ai^  5  and, 
therefore,  deny  the  appeals  based  on 
these  general  arguments. 

Information  Requirements 

Michigan  appeals  the  holding  in  IR-8 
that  certain  information  requirements  of 
Rule  3  are  inctmsistent  as  obstacles  to 
the  accomplishment  of  the  objectives  of 
the  HMTA  and  the  HMR. 

First  it  contends  that  Rule  3(a)(iv)  is 
not  a  prohibited  obstacle.  That  rule 
requires  Rule  5  permit  appUcants  to 
provide; 

The  reasons  for  (he  choice  of  the  proposed 
route  of  travel  froai  the  site  of  origin  to  the 
receiver  of  the  radioactive  material  iitcluding 
the  designation  of  alternative  routes  and  the 
reasons  for  the  selection  of  the  proposed 
route  and  the  rejection  of  alternative  routes. 

The  State  argues  that  the  Ruling  erred 
in  concluding  that  this  Rule  was 
intended  to  facihtale  state  approvals  of 
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route  selections  on  a  shipment-by- 
shipment  basis  or  to  divert  hazardous 
materials  shipments  away  from  the 
Interstate  Highway  System  without 
proper  Slate  designation  of  an 
alternative  route.  It  asserts  that  these 
conclusions  are  erroneous,  that  there  is 
no  express  authority  to  approve  or 
disapprove  a  route  selection,  that  there 
is  no  practical  alternate  route,  and  that 
it  does  not  intend  to  prohibit  Interstate 
Highway  System  shipments  of 
hazardous  materials. 

Michigan  does  not  reveal  what  the 
purpose  of  this  information  requirement 
is.  In  any  event,  the  relevant  point  is 
that  this  information  requirement  is 
obviously  burdensome  to  transporters  of 
radioactive  materials.  It  requires  them  to 
identify  alternative  routes  even  when 
only  a  single  route  may  be  permissible 
under  49  CFR  S  177.825  and  then  to  list 
the  advantages  of  the  selected  route  and 
the  disadvantages  of  rejected  routes. 
This  requirement,  therefore,  either  is 
necessary  for  an  inconsistent  purpose  or 
is  unnecessary  but  burdensome:  in 
either  event,  it  is  an  obstacle  to  the 
accomplishment  of  the  objectives  of  the 
HMTA  and  the  HMR. 

Second,  Michigan  appeals  the  Ruling's 
holding  that  Rule  3(b),  which  requires 
information  on  the  proposed  means  of 
conveyance,  is  an  inconsistent  obstacle. 
Conceding  that  this  information 
requirement  is  redundant  with  Federal 
and  other  state  rules,  Michigan  states 
that  "the  burden  of  the  requirement 
placed  on  the  carrier  is  so  light  that  the 
matter  is  diminimis  (sic],  i.e.,  the 
requirement  of  Rule  3(b)  is  insufficient 
to  constitute  an  obstacle." 

There  is  no  de  minimis  exception  to 
the  "obstacle"  test.  Any  obstacle,  no 
matter  how  arguably  inconsequential,  to 
the  accomplishment  and  execution  of 
the  HMTA  or  the  HMR  is  inconsistent 
and  thus  preempted.  In  reaching  this 
conclusion,  I  must  consider,  in  the 
context  of  the  regulatory  scheme  of 
which  they  are  a  part,  the  potential 
impact  of  "de  minimis"  information 
requirements  which  might  be  imposed 
by  as  many  as  50  states  and  thousands 
of  counties  and  municipal  jurisdictions 
throughout  the  United  States. 

Third,  the  State  appeals  the  Ruling's 
holding  that  Rule  3(e)(iii)  is  an  obstacle 
and  thus  inconsistent.  That  Rule 
requires  a  Rule  5  permit  applicant  to 
provide  an  estimated  date  and  time  of 
the  departure  of  the  radioactive  material 
from  Michigan. 

The  State  argues  that  Rule  3(e)(iii)  is 
not  inconsistent  because  any  burden  is 
de  minimis,  and  because  the  State  has 
as  legitimate  a  concern  to  know  when  to 
expect  the  hazardous  materials  to  leave 
the  State  as  i(  has  lo  know  when  the 


hazardous  materials  will  arrive  in  the 
State — the  latter  requirement,  the  State 
contends,  having  been  legitimated  by 
the  failure  of  IR-8  to  question  Rule 
3(e)(ii). 

As  indicated  above,  there  is  no  de 
minimis  exception  to  the  "obstacle" 
rule.  IR-6  did  consider  Rule  3(e)(ii), 
which  requires  arrival  information,  as 
one  of  several  information  requirements 
It  found  invalid  as  redundant  with  DOT/ 
NRC  requirements,  not  furthering 
transportation  safety  and  representing 
the  type  of  multiphcity  which  Congress 
sought  to  preclude  by  enacting  the 
HMTA. 

The  primary  problem  with  Rule 
3(e)(iii),  as  with  Michigan's  other 
information  requirements,  is  that  it  is 
either  redundant  with  existing  Federal 
requirements  (and  therefore  inconsistent 
for  requiring  multiple  submissions),  or 
requires  submission  of  information  DOT 
has  determined  in  its  regulatory  notices 
requirements  is  not  necessary  for 
transportation  safety.  In  either  event.  It 
contributes  to  the  type  of  multiphcity  the 
HMTA  was  intended  to  eliminate. 
Therefore,  I  find  all  the  information 
requirements  under  appeal  to  be 
inconsistent  with  the  HMTA  or  the  HMR 
and  thus  preempted. 

Documentation  Requirements 

Michigan  also  appeals  the  Ruling's 
holding  that  three  Rule  3  documentation 
requirements  imposed  on  Rule  5 
applicants  fail  the  "obstacle"  test  and 
thus  are  inconsistent  with  the  HMR. 

First  Michigan  argues  that  there  was 
DO  basis  in  IR-8  for  holding  that  Rule 
3(g)  is  inconsistent.  That  rule  requires 
submission  of  "Copies  of  any  required 
NRC  approval  of  the  proposed  route  of 
travel  and  any  other  NRC  licensing 
action  specific  to  the  shipment,  such  as 
an  import  license  or  a  license  to 
transport."  The  State  contends  that  the 
Ruling's  finding  that  this  requirement 
will  greatly  increase  the  possibility  of  a 
compromising  disclosure  of  security 
information  is  based  solely  on 
conjecture  and  fear,  and  that  there 
consequently  is  no  basis  for  the 
"obstacle"  finding.  While  the  degree  of 
increased  security  risk  is  uncertain, 
there  is  no  dobut  that  any  additional 
distribution  of  sensitive  dociiments 
increases  the  risk  of  improper 
disclosiu-e. 

In  addition,  the  Ruling  was  based  on 
more  than  one  ground.  I  affirm  its 
conclusion  that  this  requirement  adds  to 
the  paperwork  burden  on  radioactive 
materials  transportation  with  no 
demonstrable  safety  benefit,  subjects 
applicants  to  potential  liability  for 
violatina  DOT  regulations  (which 
}resents  a  "dual  compliance"  problem). 


and  increases  the  security  risks  involved 
in  such  transportation.  If  the  State 
believes  it  needs  more  comprehensive 
notification  than  that  provided  in  the 
NRC  regulations  (10  CFR  73.21).  it 
should  file  a  rulemaking  petition  with 
the  NRC. 

Second,  the  State  appeals  the  holding 
in  IR-6  that  its  Rule  3(h)  is  an  obstacle 
and  thus  inconsistent.  "That  nile  requires 
a  Rule  5  applicant  to  provide: 

A  copy  of  the  emergency  plan  for  the 
carrier  which  describes  procedures  to  be 
taken  in  an  emergency  to  eliminate  or 
miniraize  the  radiation  exposure  of  the  public 
The  plan  shall  include  a  provision  for 
notification  of  the  state  police  operations 
division  upon  implementation  of  the  plan. 

Michigan  contends  that  IR-8.  while 
recognizing  that  state  and  local 
governments  must  bear  the 
responsibility  for  the  safety  and 
protection  of  their  citizens  through 
emei;gency  planning  and  preparedness, 
deprives  the  state  of  a  valuable 
emei^gency  response  planning  tool.  It 
observes  an  inexplicable  dichotomy 
between  the  consistency  of  a  "non- 
burdensome"  requirement  placed  upon 
carriers  to  coordinate  emergency 
response  with  many  local  agencies  and 
the  inconsistency  of  a  "burdensome" 
requirement  upon  them  to  provide  an 
emergency  plan  to  the  State,  which  has 
responsibility  for  effective  coordinated 
and  comprehensive  emergency 
response. 

There  is  no  dichotomy  with  respect  to 
the  IR-8  decision  on  this  issue.  Michigan 
incorrectly  asserts  that  the  local 
coordination  requirement  was  "found  to 
be  no  burden";  that  issue  was  not  and  is 
not  before  DOT.  That  requirement  is  a 
Federal  requirement  and  as  such,  its 
consistency  with  the  HMTA  and  the 
HMR  is  not  an  issue  imder  section 
112(a)  of  the  HMTA. 

On  the  other  hand,  the  issue  of 
whedier  Michigan's  emergency  plan 
requirement  is  an  "obstacle"  was 
decided  correctly  in  IR-8.  DOT  and  NRC 
have  determined  what  information  and 
documentation  requirements  are  needed 
for  the  safe  transportation  of  radioactive 
materials,  and  state  and  local 
requirements  going  beyond  them  create 
confusion,  impose  burdens  on 
transporters,  are  obstacles  to  the 
accomplishment  of  the  HMTA's 
objectives,  and  thus  are  inconsistent. 

Again,  if  Michigan  believes  that  it 
should  receive  this  information  from 
carriers  of  radioactive  materials,  it 
should  file  a  rulemaking  petition  with 
the  NRC. 

Third,  the  State  appeals  the  IR-6 
decision  finding  inconsistent  Rule  3(i). 
which  requires  a  proposed  recovery  plan 
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when  transportation  is  over  a  major 
bridge  or  on  a  vessel.  The  appeal 
rationale  is  the  same  as  that  for  Rule 
3(h).  I  deny  the  appeal  for  the  same 
reasons  as  I  denied  the  Rule  3[hl  appeal 
that  is,  the  Rule  3(i)  is  an  information 
requirement  which  goes  beyond  the 
DOT/NRC  requirements,  creates 
confusion,  imposes  burdens  on 
transporters  and  thus  is  inconsistent. 

Therefore.  I  find  all  the  docimientation 
requirements  under  appeal  to  be 
inconsistent  with  the  HMTA  or  the  HMR 
and  thus  preempted. 

Certification  Requirements 

Michigan  appeals  the  determinations 
in  IR-8  that  several  portions  of  its  Rules 
3  and  5  requiring  certifications  are 
inconsistent  with  the  HMTA  or  the 
HMR. 

First,  the  State  appeals  the  decision 
that  Rules  3{f)  and  3(j)  are  inconsistent. 
They  require  a  Rule  5  applicant  to 
submit,  respectively,  an  attestation  of  a 
safety  inspection  within  the  prior  six 
months  by  a  law  enforcement  agency 
acceptable  to  the  State  Fire  Marshal 
(and  evidence  thereof  to  be  earned  in 
the  vehicle)  and  a  certification  that  the 
shipment  will  be  in  compliance  with  the 
State's  rules  and  all  applicable  state  and 
Federal  statutes,  rules  and  regulations. 

Michigan  argues  that  %vithout  advance 
receipt  of  these  documents,  it  must 
conduct  an  in-state  inspection  of  the 
papers  being  carried  on  the  vehicle 
transporting  the  radioactive  materials.  It 
states  that  if  the  required  attestation  or 
certification  is  missing  or  defective,  its 
only  enforcement  option  then  would  be 
detention  or  expulsion  of  the  vehicle 
carrying  the  hazardous  materials. 

The  State  observes  that  explusion 
would  not  be  satisfactory  to  DOT  and 
says  that  detention  would  not  be 
satisfactory  to  the  State.  This 
observation  is  irrelevant  to  the  issue  of 
consistency:  however,  detention  of  tl>e 
vehicle  for  resolution  of  a  "paper" 
violation  poses  less  risk  than  detention 
for  resolution  of  a  substantive  safety 
violation  requiring  on-scene  repairs. 

Having  provided  no  other  basis  for 
advance  submission  of  these  documents, 
Michigan  thus  has  failed  to  justify  its 
requirement  for  advance  certification  of 
information  required  by  Federal 
regulations  to  be  carried  on  vehicles  (40 
CFR  Part  396;  49  CFR  172.204).  In  this 
connection,  I  have  considered  and  now 
reaffirm  the  position  taken  in  an  earlier 
inconsistency  ruling: 

No  matter  what  the  form,  aay  State  or  local 
requirement  that  asks  for  an  additional  piece 
of  paper  that  supplies  the  sajoe  informatioo 
as  is  required  to  be  on  the  DCTT  shipping 
paper  wotild  be  inconsistent  with  the 
requirements  contained  in  the  Hazardous 


Materials  Regulations.  (IR-Z.  44  FR  75566  at 
75571,  Dec.  20. 1979). 

Thus.  I  find  that  Rules  3(f]  and  3(j)  are 
redundant  unnecessary,  burdensome 
and  inconsistent  with  die  HMR. 

In  summary,  the  informatioo. 
documentation,  and  certification 
requirements  of  Rules  3  and  5  are 
inconsistent  with  the  HMTA  or  the 
HMR.  In  addition,  as  indicated  in  IR-6, 
DOT  has  cleariy  demonstrated  its  intent 
to  occupy  the  field  of  prenotification  to 
the  exclusion  of  requirements  adopted 
by  state  and  local  governments. 
Application  of  this  principle  invalidates 
each  of  these  requirements  individually 
and  cumulatively  as  obstacles  to  the 
accomplishment  of  the  goals  of,  and  thus 
inconsistent  with,  the  HMTA  and  the 
HMR. 

Rule  5  Provisions 

Michigan  appeals  the  determinations 
in  IR-8  that  the  Rule  5  transportation 
approval  criteria  are  an  obst/icle  to  the 
accomphshment  and  execution  of  the 
HMTA  and  the  HMR  and  dierefore  are 
inconsistent  It  notes  that  no  provision 
of  Rule  5  was  found  consistent 

First  the  State  appeals  the  decision 
concemirg  Rule  5(a),  which  requires  the 
Rule  3  application  requirements  to  be 
met  before  transportation  of  radioactive 
materials  will  be  approved.  It  challenges 
the  Ruling's  Ending  that  this  requirement 
is  an  obstacle  to  the  accomplishment  of 
the  HMTA's  dual  purpose  of  increased 
safety  and  national  uniformity  because 
it  could  redirect  carriers  to  other  states 
to  avoid  the  administrative  burden  and 
planning  delays  inherent  in  complying 
with  Michigan's  application  procedure. 
The  State  says: 

The  full  impact  of  this  sophistry  is  that  the 
mere  promulgation  of  rules  by  any  state, 
irrespective  of  the  fact  that  each  ij. dividual 
rule  might  be  found  to  be  consistent  with  the 
HMTA,  automatically  constitutes  an  obstacle 
to  the  HMTA.  because  it  is  a  burden  on  the 
carrier  to  comply  with  all  of  them.  The  only 
way  under  this  theory  that  a  state  could 
avoid  creating  such  an  obstacle  is  to  never 
promulgate  any  rules. 

Such  sophistry  is  an  anathema  to  the  fact 
that  ours  is  a  republican  form  of  government 
with  the  power  "^siding  originally  in  the 
individual  states.  The  ruling  on  Rule  S(a) 
must  be  reversed. 

My  analysis  of  this  argument  begins 
with  Article  I  of  the  Constitution  of  the 
United  States,  which  states  that 
"Congress  shall  have  power ...  to 
regtdate  commerce  .  .  .  among  the 

several  States "  Article  VI  of  the 

Constitution  further  provides: 

This  Coostitutioo  and  the  laws  of  the 
United  States  which  shall  be  made  in 
pursuance  thereof .  .  .  shall  be  the  supreme 
law  of  the  land:  and  the  judges  in  every  State 


shall  be  bound  thereby,  any  thing  in  the 
ConstitutioD  or  laws  ol  any  State  to  the 
contrary  notwithstaoding. 

Pursuant  to  its  Article  I  "Commerce 
Clanse"  authority  and  in  recognition  of 
the  Article  VI  "Supremacy  Clause," 
Congress  enacted  the  HMTA  and 
provided  therein  for  the  preemption  of 
state  and  local  requirements 
inconsistent  with  the  HMTA  and 
regulations  issued  thereunder  (Section 
112(a)).  One  of  the  long-recognized  tests 
for  consistency  is  whether  a  state  or 
local  requirement  is  an  obstacle  to  the 
accomphshment  and  execution  of  the 
objectives  of  a  Federal  statute  or 
regulation.  Ray  v.  Atlantic  Richfield  Co.. 
435  U.S.  151  (1978).  In  turn,  one  of  the 
objectives  of  the  HMTA  was  "to 
preclude  a  multipUcity  of  State  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation."  S.  Rep.  No.  1192,  93d 
Cong.,  2d  Sess.  37  (1974). 

State  and  local  requirements  that 
impede  (i.e.,  present  an  obstacle  to) 
hazardous  materials  transportation  that 
is  being  conducted  in  accordance  with 
the  HMTA  and  the  HMR  inconsistent 
prior  restraints  on  such  transportation. 
Transportation  carried  out  within  the 
Federal  framework  of  the  HMTA  and 
the  HMR  is  presumptively  safe,  and 
additional  safe,  and  additional  state  or 
local  requirements  concerning  matters 
covered  by  Federal  law  or  regulation  are 
inconsistent  and  thus  fR'eempted. 
Similarly,  where  the  Department  has 
examined  an  area  otherwise  within  its 
authority  to  adopt  regulations  and  has 
declined  to  regidate,  state  and  local 
requirements  in  that  area  may  be 
preempted  where  they  have  adverse 
impacts  on  the  Federal  regulatory 
scheme  and  the  transportation  that 
occurs  thereunder. 

Through  its  rulemaking  process  and 
related  studies.  E>OT  has  determined 
what  prenotification  (including 
information,  documentation  and 
certification)  requirements  are 
necessary  for  the  safe  transportation  of 
radioactive  materials.  In  the  process  of 
analyzing  rulemaking  comments  and 
studies  it  has  commissioned  or 
examined,  DOT  also  baa  determined 
what  prenotification  requirements  are 
not  necessary.  This  field  has  been 
totally  occupied  by  the  HMR.  State  and 
local  provisions  either  authorizing  less 
prenotification  or  requiring  greater 
prenotification  than  the  HMR.  therefore, 
constitute  obstacles  to  the 
accomplishment  and  execution  of  the 
objectives  of  the  HMTA  and  the  HMR. 
are  inconsistent  and  are  preempted. 
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For  that  reason  as  discussed  above,  I 
denied  Michigan's  appeal  concerning 
the  prenotification  requirements  of  Rule 
3  and  found  them  to  be  inconsistent. 
Rule  5(a)  requires  fulfillment  of  all  these 
inconsistent  requirements  as  a  condition 
precedent  to  transportation  approval.  A 
requirement  for  compliance  with  an 
inconsistent  provision  is  itself 
inconsistent.  Therefore,  I  find  Rule  5(a) 
inconsistent  with  the  HMTA  and  the 
HMR. 

Second,  Michigan  appeals  the  finding 
that  Rule  5(b)  is  inconsistent.  It  contends 
that  the  requirement  in  Rule  5(b)  for 
written  approval  of  the  radioactive 
material  transportation  application  is 
consistent  because  "nowhere  in  the 
Ruling  is  there  cited  any  supportable 
basis  for  finding  that  the  application 
requirement  of  Rule  3  is  inconsistent." 
As  I  indicated  earlier,  there  are  several 
reasons  why  Rule  3  constitutes  an 
obstacle  to  accomplishment  and 
execution  of  the  goals  of  the  HMTA  and 
the  HMR  and  thus  is  inconsistent. 
Because  I  have  determined  that  Rule  3  is 
inconsistent,  it  logically  follows  that 
Rule  5(b)  is  inconsistent. 

Third,  the  State  appeals  IR-8'8  finding 
that  Rule  5{c)  of  the  SFSB  rules  (DPH 
Rule  5(b))  is  inconsistent.  Those  rules 
require  certification  of  compliance  with 
all  Federal  and  state  laws  and 
regulations.  Michigan  argues  that  IR-8 
found  this  rule  redundant  because  it 
repeats  a  Rule  3(j)  requirement,  that  this 
rule  merely  reinforces  Rule  3(j)  and 
places  no  additional  burdens  on  any 
shipper  or  carrier,  and  that  the 
redundancy  with  DOTs  requirements  is 
overcome  by  the  State's  earlier 
discussion  on  the  need  for  Rule  3(j). 

As  indicated  IR-8,  whether  set  forth 
as  an  approval  criterion  or  an 
application  requirement,  this 
certification  is  an  inconsistent 
redundancy  because  it  requires 
applicants  to  provide  the  same 
certification  required  on  DOT  shipping 
papers.  Thus,  for  the  same  reasons  as 
Rule  3(j),  Rule  5(c)  of  the  SFSB  rules 
(DPH  Rule  5(b))  is  inconsistent. 

Fourth,  Michigan  appeals  the  finding 
of  inconsistency  concerning  Rule  5(d)  of 
the  SFSB  rules  (DPH  Rule  5(c)),  which 
establishes  as  a  criterion  for 
transportation  approval  the 
acceptability  to  the  State  Fire  Marshal 
and  the  Department  of  Health  of  the 
Rule  3(h)  emergency  plan.  The  state 
argues  that  since  the  Ruling's  finding  of 
inconsistency  as  to  Rule  3(h)  was 
erroneous,  the  finding  as  to  this  rule  is 
equally  erroneous.  For  the  same  reasons 
I  determined  Rule  3(h)  to  be 
inconsistent.  I  find  Rule  5(d)  of  the  SFSB 


rules  (DPH  Rule  5(c))  to  be  inconsistent. 
Fifth,  the  State  appeals  IR-8's  finding 
that  Rule  5(e)  of  the  SBSB  (DPH  Rule 
5(d))  is  inconsistent.  That  rule  requires 
that  the  following  criterion  be  met 
before  approval  is  granted: 

A  certificate  of  compliance  for  the 
container  has  been  issued  by  the  NRC,  and 
the  container  has  been  tested  and  approved 
for  hypothetical  accident  conditions  pursuant 
to  the  provisions  of  10  CFR  71.36  [now 
S  71.73). 

It  was  found  in  IR-6  to  be  inconsistent 
because  it  imposes  additional  packaging 
standards.  The  gist  of  the  State's 
argument  follows: 

Quality  control  of  a  product  is  achieved 
through  the  process  of  testing.  This  is  a 
fundamental  procedure  that  is  applied 
throughout  industry,  a  typical  example  being 
that  of  Michigan's  automobile  manufacturers. 
The  Petitioners  submit  that  testing  of 
containers  is  an  implicit  responsibility  of  the 
shipper  or  carrier  to  assure  compliance  with 
the  NRC  requirements  on  containers  and  that 
Rule  5(e]  of  the  SFSB  (Rule  5(d)  of  the  DPH]  is 
only  intended  to  verify  that  compliance. 

On  the  other  hand,  this  does  not  mean  that 
each  container  must  be  tested.  As  required 
by  10  CFR  71.73  (previously  in  10  CFR  71.38) 
and  the  associated  Appendix  B,  the  testing 
involves  only  a  showing  that  the  container 
can  survive  hypothetical  accident  conditions. 
Actual  testing  is  unnecessary. 

For  these  reasons.  Petitioners  assert  that 
this  Rule  is  neither  an  obstacle  nor 
inconsistent  with  the  requirements  of  the 
NRC. 

This  sheds  httle  light  on  the  meaning 
and  proposed  operation  of  Rule  5(e). 
This  Rule  falls  within  the  scope  of  the 
prohibition  enimciated  in  IR-2  that: 
"State  and  local  governments  may  not 
issue  requirements  that  differ  from  or 
add  to  Federal  ones  with  regard  to 
packaging  design,  construction  and 
equipment  for  hazardous  materials 
shipments  subject  to  Federal 
Regulations."  44  FR  75566  at  75568. 

Therefore,  I  find  Rule  5(e)  of  the  SFSB 
(DPH  Rule  5(d))  to  be  inconsistent  with 
the  HMTA  and  the  HMR. 

Sixth,  Michigan  appeals  the  finding  in 
IR-8  that  Rules  5  (f)  and  (g)  of  the  SFSB 
(Rules  5  (e)  and  [t]  of  the  DPH)  are 
inconsistent.  These  rules  impose 
container  testing  standards  which 
exceed  those  of  the  NRC,  which  are 
incorporated  in  the  HMR  (49  CFR 
173.416).  The  State  justifies  them  on  the 
basis  of  its  unique  geographical 
situation,  its  dependence  on  very  high 
major  bridges,  its  busy  inland  waterway 
system,  and  the  depth  of  the  Great 
Lakes.  It  contends  that  these  conditions 
justify  more  stringent  container 
standards  to  assure  container  integrity 
in  the  event  of  an  accident. 

While  these  conditions  might  provide 


a  basis  for  a  rulemaking  petition  or  for  a 
49  CFR  107.215  application  for  waiver  of 
preemption,  they  do  not  provide  a 
justification  for  overriding  the  complete 
Federal  preemption  of  packaging  design, 
construction  and  equipment 
requirements  for  hazardous  materials 
transportation.  Thus,  I  find  Rules  5  (e) 
and  (f)  of  the  SFSB  (DPH  Rules  5  (e)  and 
(f))  to  be  inconsistent. 

In  summary,  therefore,  I  find  all  the 
appealed  Rule  3  and  Rule  5  provisions  to 
be  inconsistent  with  the  HMTA  or  the 
HMR. 


3.  Rule  6  (SFSB  section  R29.556;  DPH 
section  R325.5806) 

Michigan  appeals  the  finding  that  Rule 
6  is  inconsistent.  That  rule  states: 

Upon  granting  approval  to  transport,  the 
State  Tire  marshal  shall  notify  the  applicant, 
in  writing,  before  the  shipment  of  the 
radioactive  material  and  shall  include  any 
conditions  or  limitations  to  the  approval  as 
determined  necessary  by  the  state  fire 
marshal  and  the  department  of  pubhc  health. 

The  State  contends  that  Rule  6  merely 
prescribes  procedures  for  notification  to 
the  applicant  of  the  state's  approval  of 
the  shipment  and,  as  such,  represents 
neither  an  obstacle  nor  an 
inconsistency. 

Having  found  the  application 
requirements  of  Rule  3  and  the  approval 
criteria  of  Rule  5  inconsistent.  IR-8 
discussed  Rule  6  in  the  context  of 
whether  the  approval  process  itself  is 
inconsistent.  That  approach  was 
appropriate  since  Rule  6  appears  to 
prohibit  shipments  of  radioactive 
material  without  prior  written  state 
approval,  and  appears  to  authorize  the 
establishment  of  conditions  and 
limitations  at  the  discretion  of  state 
officials.  Whether  Rule  6  is  interpreted 
as  Qonstituting  a  portion  of  the  State's 
substantive  permit  requirements  or 
construed  as  merely  facilitating 
execution  of  the  substantive  permit 
requirements  of  Rules  3  and  5,  it  is 
inconsistent. 

I  $pecifically  adopt  the  following 
analysis  contained  in  IR-8: 

In  the  instant  case,  Michigan  has  imposed  a 
requirement  to  obtain  State  approval  in 
writing  (in  effect,  a  permit)  which  applies 
only  to  those  pariies  wishing  to  transport 
highway  route  controlled  quantity  radioactive 
material  in  Michigan.  This  requirement  is 
based  on  a  presumption  that  Michigan  has 
the  authority  to  control,  and  ultimately,  to 
prohibit  this  form  of  interstate  commerce. 

Michigan  asserts  that  this  authority  stems 
from  the  State's  public  safety  power  that 
radioactive  materials  transportation  poses 
higher  risks  in  Michigan  than  elsewhere;  and 
that  the  State  has  a  duty  to  protect  the  public 
from  those  risks.  This  argument  fails  to 
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recognize  that,  in  enacting  the  HMTA, 
Congress  granted  to  the  Secretary  of 
Transportation,  and  not  to  the  States,  the 
authority  to  designate  as  hazardous  those 
materials  whose  transportation  poses  an 
unreasonable  risk  and  to  issue  regulations  to 
protect  the  Nation  adequately  against  those 
risks.  Generally,  in  the  absence  of 
Departmental  involvement  in  a  safety  issue. 
States  and,  to  the  extent  authorized  by  State 
law,  local  governments  may  regulate  to 
protect  the  public  safety.  Where,  as  here,  the 
issue  has  been  thoroughly  addressed  through 
rulemaking,  the  State  role  is  much  more 
circumscribed.  The  HMR  address  all  aspects 
of  radioactive  materials  transportation. 
Increasingly  stringent  requirements  are 
imposed  on  the  basis  of  increasing  degree  of 
risk.  Under  the  authority  of  the  HMTA, 
Federal  regulation  of  radioactive  materials 
transportation  safety  has  been  so  detailed 
and  so  pervasive  as  to  preclude  independent 
State  or  local  action.  The  extent  to  which 
State  and  local  government  may  regulate  the 
interstate  transportation  of  radioactive 
materials  is  limited  to:  (1)  Traffic  control  or 
emergency  restrictions  which  affect  all 
transportation  without  regard  to  cargo:  (2) 
designation  of  alternate  preferred  routes  in 
accordance  with  49  CFR  177.825:  (3)  adoption 
of  Federal  regulations  or  consistent  State/ 
local  regulations:  and  (4)  enforcement  of 
consistent  regulations  or  those  for  which  a 
waiver  of  preemption  has  been  granted 
pursuant  to  49  CFR  107.221.  Thus,  in  the 
absence  of  an  express  waiver  of  preemption, 
no  authority  exists,  for  a  State  or  local 
government  to  impose  a  permit  requirement 
on  shipments  of  radioactive  materials  which 
applies  because  of  the  hazardous  nature  of 
the  cargo.  (49  FR  at  46643] 

Therefore,  I  find  that  Rule  8  itself,  and 
in  conjunction  with  Rules  3  and  5, 
constitutes  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  HMR,  thus  is 
inconsistent  with  them,  and,  therefore, 
preempted. 

4.  Rule  7  (SFSB  section  R29.557;  DH 
section  R325.5807) 

Michigan  appeals  the  finding  in  IR-8 
that  Rules  7  (b)  and  (c)  are  inconsistent. 
Rule  7  requires  the  carrier  of  radioactive 
materials  to  notify  Michigan  state  police 
in  the  event  of:  (a)  any  schedule  change 
of  more  than  six  hours,  (b)  any  incident 
causing  a  delay  in  transport,  and  (c)  any 
implementation  of  the  required 
emergency  plan. 

The  State  says  Rules  7  (a)  and  (b)  may 
prove  identical  to  Federal  rules  in  some 
situations  but  that  they  "prescribe  that 
the  carrier  exercise  a  greater  duty  of 
immediacy  and  thereby  provide  for 
earlier  warning  to  the  state  to  facilitate 
changes  in  arrangements  for  emergency 
response."  Therefore,  the  State  contends 
that  they  are  not  inconsistent.  As  to 
Rule  7(c),  the  State  contends  that  its 
consistency  is  tied  to  the  consistency  of 
Rule  3(h)  and  that  both  are  consistent. 
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Rule  7(a]  is  identical  to  10  CFR 
73.37(fX4)  and  was  properly  found 
consistent  in  IR-8.  Rule  7(b),  however, 
contains  undefined  terms  ("incident" 
and  "delay")  which  make  its  meaning 
unclear,  and  constitutes  purported  state 
action  in  a  field  (incident  notification) 
totally  occupied  by  Federal  regulation 
(10  CFR  73.37(f)(4);  49  CFR  171.15  and 
171.16)).  As  such.  Rule  7(b)  is 
inconsistent  Finally,  Rule  7(c)  also  is 
inconsistent  since  its  validity  depends 
upon  that  of  Rule  3(h),  which  I 
previously  have  determined  to  be 
inconsistent. 

Thus,  Rules  7  (b)  and  (c)  are 
inconsistent  and  preempted  because 
they  pose  obstacles  to  the 
accomphshment  and  execution  of  the 
goals  of  the  HMTA  and  the  HMR. 

5.  Rule  10  (SFSB  section  R29.560;  DPH 
section  R32S.5810) 

Michigan  states  that  Rule  lO's 
incorporation  by  reference  of  Federal 
regulatory  provisions  is  redundant  and 
that  deeming  them  inconsistent  would 
not  have  an  adverse  impact  on  its  rules. 
Rule  10(1)  incorporates  by  reference  the 
following  sections  of  the  Code  of 
Federal  Regulations: 

(a)  10  CFR  71.36: 

(b)  49  CFR  172.203(d).  and 

(c)  49  CFR  173.389(b). 

IR-8  found  Rule  10(l)(c)  inconsistent 
because  the  cited  rule  had  been  deleted. 
Similarly,  10  CFR  71.36  has  been 
deleted.  Therefore,  I  find  both  Rules 
10(1)  (a)  and  (c)  are  inconsistent  with 
the  HMTA  and  the  HMR. 

m.  Conclusion 

For  the  reasons  indicated  above  and 
for  the  reasons  set  forth  in  IR-8  itself,  I 
affirm  the  determination  of  the 
Associate  Director  of  the  Materials 
Transportation  Bureau  in  IR-8  that  the 
Michigan  State  Fire  Safety  Board  Rules 
3, 4,  5,  6, 7  (b)  and  (c),  and  10(l)(c)  and 
Department  of  Public  Health  Rules  3, 4, 
5,  6.  7  (b)  and  (c).  and  10(l)(c)  are 
inconsistent  with  the  HMTA  and  the 
HMR.  In  addition.  I  find  Rule  10(l)(a)  to 
be  inconsistent  %vith  the  HMTA  and 
HMR. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued  in  Washington,  DC,  on  April  13, 
1987. 

M.  Cynthia  Douglass, 

Administrator,  Research  and  Special 

Programs  Administration. 

(FR  Doc.  87-8832  Filed  4-17-87;  8;45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  April  14, 1967. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number  New 

Form  Number  TFS  3881 

Type  of  Review:  New 

Title:  Payment  Information  Form,  ACH 
Vendor  Payment  System 

Description:  The  information  is  being 
requested  as  a  technological 
requirement.  Treasury  will  use  the 
information  to  electronically  transmit 
payment  to  vendor's  financial 
institution.  The  ejected  public 
consists  of  large  for-profit  businesses. 
This  information  would  result  in 
vendors  receiving  payment  in  a  more 
timely  and  efficient  method 

Respondents:  Businesses 

Estimated  Burden:  25.000  hours 

Clearance  Officer:  Douglas  C.  Lewis, 
(202)  436-5300.  Financial  Management 
Service,  Room  100,  3700  East  West 
Highway,  Hyattsville,  MD  20782 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Internal  Revenue  Service 

OMB  Number  1545-0928 

Form  Number  8390 

Type  of  Review:  Revision 

Title:  Information  Return  for 
Determination  of  Life  Insurance 
Company  Earnings  Rate  Under 
Section  809 

Description:  Life  insurance  companies 
are  required  to  provide  data  so  the 
Secretary  of  Treasury  can  compute 
the:  (1)  Stock  earnings  rate  of  the  50 
largest  stock  companies;  and  (2) 
average  mutual  earnings  rate,  lliese 
factors  are  used  to  compute  the 
differential  earnings  rate  which  will 
determine  the  tax  liability  for  mutual 
life  insurance  companies. 
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Respondents:  Businesses 

Estimated  Burden:  1.964  hours 

OMB  Number  1546-0301 

Form  Number:  Letter  1117(c),  Notice* 
633  and  634 

Type  of  Review:  Extension 

Title:  Confirmation  Letter 

Description:  To  fully  satisfy  some  audit 
objectives,  it  is  necessary  to  directly 
communicate  with  taxpayers  and/or 
other  knowledgeable  parties  to  obtain 
verification  of  information  such  as 
correct  amount  of  tax  due,  all  required 
returns  filed,  etc.  Response 
information  is  used  to  determine  the 
accuracy  of  tax  and  general  ledger 
accounts,  etc. 

Respondents:  Individuals,  State  or  local 
governments.  Farms,  Businesses, 
Federal  agencies  or  employees.  Non- 
profit institutions 

Estimated  Burden:  799  hours 

Clearance  Officer  Garrick  Shear,  (202) 
566-6150,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington  DC  20503. 

U.S.  Customs  Service 

OMB  Number:  1515-0080 

Form  Number  CF-1300 

Type  of  Review:  Extension 

Title:  Master's  Oath  of  Vessel  in  Foreign 
Trade 

Description:  The  form  is  used  by  the 
master  of  the  vessel  to  attest  to  the 
truthfulness  of  all  other  forms 
associated  with  the  manifest,  such  ac 
certificates  for  Safety  of  Life  at  Sea 
(SOLAS),  water  pollution,  etc.  The 
form  also  serves  to  record  information 
on  tonnage  tax  payments  in  order  to 
prevent  overpayments  of  that  tax. 

Respondents:  Businesses 

Estimated  Burden:  18,326  hours 

Clearance  Officer  B.J.  Simpson,  (202) 
566-7529,  U.S.  Customs  Service,  Room 
8426, 1301  Constitution  Avenue  NW., 
Wasington,  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington  DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  87-8777  Filed  4-17-87;  8;46  am] 
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Internal  Revenue  Service 
CDsiegaOon  Order  Na  22S) 

Delegation  of  Authority,  Dfetrid 
Directors,  et  aL 

aoency:  Internal  Revenue  Service. 

Treasury. 

action:  Delegation  of  Authority. 

SUMMARY:  District  Directors,  Service 
Center  Directors,  and  Compliance 
Center  Director  and/or  their  delegates 
are  authorized  to  execute.  Forms  870- 
AD,  Offer  of  Waiver  or  Restriction  on 
Assessment  and  Collection  of 
Deficiency  in  Tax  and  Acceptance  of 
Overassessment  or  Form  906,  Closing 
Agreement  on  Final  Determination 
Covering  Specific  Matters.  These  forms 
may  be  executed  only  for  commodity 
issues  arising  from  commodity  straddles 
entered  into  and  disposed  of  prior  to 
January  1, 1982  and  other  tax  shelter 
initiative  issues  claimed  on  tax  returns 
for  years  ended  prior  to  January  1, 1983. 
EFFECTIVE  DATE:  April  8, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  L  Chambless.  OP:EX:C:T,  Room 
25ia  1111  Constitution  Ave.,  NW., 
Washington,  DC  20224  (202)  566-6441. 

Ralph  Shilling, 

Deputy,  Assistant  Commissioner 

{Examination). 

Order  No.  225. 

Effective  Date:  April  6, 1987. 

Authority  of  Examination  Managers  and 
Supervisors  GM-13  and  GM-14  in  Pre- 
1983  Non-TEFRA  Tax  Sbeltar  Cases 

[Supplementt  Delegation  Order  Nos.  60  and 
66  and  amends  and  supplements  Delegation 
Order  No.  97  (as  revised)] 

The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by  28 
CFR  301.6020-1,  26  CFR  301.6201-1,  28 
CFR  301.7121-1  (a),  28  CFR  301.7701-0, 
and  Treasury  Department  Order  No. 
150-07,  Treasury  Department  Order  No. 
150-09,  and  Treasury  Department  Order 
No.  150-10,  as  revised,  is  hereby 
delegated  as  follows: 

1.  The  Associate  Commissioner 
(Operations],  Assistant  Commissioners 
(Examination)  and  (International), 
Regional  Commissioners,  Assistant 
Regional  Commissioners  (Examination), 
District  Directors,  Service  Center 
Directors,  and  Compliance  Center 
Director,  Chiefs,  Examination  Division, 
and  Examination  Managers  and 
Supervisors  GM-13  and  GM-14  in 
Districts,  Service  Centers  and 
Compliance  Center  are  hereby 
authorized  in  cases  under  their 
jurisdiction  to  enter  into  and  approve  a 


written  agreement  with  any  person 
relating  to  the  Internal  Revenue  liability, 
of  such  person  (or  of  the  person  or 
estate  for  whom  he/she  acts)  to  close 
pre-ERTA  tax  shelter  commodity  issues, 
based  on  the  Servicewide 
administrative  positions  developed  by 
Appeals,  Chief  Counsel,  and 
Examination,  and  other  tax  shelter 
initiative  issues  based  on  settlement 
positions  reached  by  Chief  Counsel  or 
Appeals  on  the  specific  shelter  where 
the  initial  investment  was  made  prior  to 
January  1, 1983.  These  agreements  will 
be  executed  on  Form  870-AD,  Offer  of 
Waiver  of  Restrictions  on  Assessment 
and  Collection  of  Deficiency  in  Tax  and 
Acceptance  of  Overassessment,  and 
Form  906,  Closing  Agreement  on  Final 
Disposition  Covering  Specific  Matters. 
The  authority  delegated  herein  extends 
only  to  tax  shelter  issues,  including 
penalties  or  related  statutory  issues  that 
must  be  adjusted  due  to  settlement  of 
the  tax  shelter  issues.  This  authority, 
also  extends  to  tax  shelter  issues  on 
subsequent  year  returns  where  benefits 
from  pre-1983  tax  shelters  are  claimed. 

2.  The  authorities  contained  in  this 
order  are  intended  to  supplement  the 
authorities  contained  in  Delegation 
Order  No.  80  (as  revised),  Delegation 
Order  No.  66  (as  revised),  and  amends 
and  supplements  Delegation  Order  No. 
97  (as  revised].  The  delegation  of 
authority  granted  herein  may  not  be 
reddegated. 

Dated:  April  6, 1987. 

Approved; 
James  I.  Owens, 
Deputy  Commissioner. 
(FR  Doc.  87-8809  Filed  4-17-87:  8:45  amj 

BtUMQ  CODE  4US-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Tetavfsion  Tetecommunicatione 
Advisory  Committee 

The  Television  Telecommunications 
Advisory  Committee  has  scheduled  a 
meeting  for  May  13, 1987,  at  the  United 
States  Information  Agency,  301  Fourth 
Street  SW.,  Room  800,  Washington,  DC. 

The  meeting  will  commence  at  10:30 
a.m.,  and  will  adjourn  at  2:00  p.m. 

Members  of  the  public  wishing  to 
attend  the  meeting  should  contact  Ms. 
Louise  Wheeler  at  (202]  4S5-8890  for 
further  information. 

Dated:  April  13. 1987. 
ChadM  N.  CuMtro, 
Federal  Register  Liaison. 
[FR  Doc  87-8725  Filed  4-17-87;  8.-45  am) 

MUJMa  COOC  •230-01-11 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  notices  of  meetings  pulrfished 
under  the  "Government  in  the  Sunshine 
Act"   (Pulj.   L   94-409)  5  U.S.C.   552b(e)(3). 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11.00  a.m..  May  1. 1987. 

place:  2033  K  Street.  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  87-8863  Filed  4-16-87;  11:58  am) 

BIUJNQ  CODC  tSSI-OI-M 


«»400nrv  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  May  8, 1987. 

place:  2033  K  Street,  KW.,  Washington. 
DC,  8th  Floor  Conference  Room. 

status:  Closed. 

matters  to  be  considered: 

Market  Surveillance  Matters. 

contact  person  for  more 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  87-8884  Filed  4-18-87;  11:58  am) 

BILLINQ  CODE  8351-01-« 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  11:00  a.m..  May  15, 1987. 

place:  2033  K  Street.  NW..  Washington, 
DC,  8th  Floor  Conference  Room. 

status:  Closed. 

matters  TO  BE  CONSIDERED: 

Market  Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  87-8865  Filed  4-16-87;  11:58  am] 

BtLUNG  CODE  USI-OI-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m..  May  22, 1987. 


PLACE:  2033  K  Street  NW.,  Washington. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  87-8866  Filed  4-16-87;  11:58  am) 

BILUNO  CODE  6351-01-11 

coMMoomr  futures  trading 

COMMISSION 

TIME  AND  date:  11«)  a.m..  May  29, 1987. 
PLACE:  2033  K  Street,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Market  Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  87-«867  Filed  4-16-87;  11:58  am) 
BILUNa  CODC  nsi-oi-M 

EQUAL  EMPLOYMENT  OPPORTUNrTY 

COMMISSION 

DATE  AND  TIME:  2:00  pm  (Eastern  Time) 

Monday,  April  27, 1987. 

place:  Clarence  M.  Mitchell,  Jr., 

Conference  Room  No.  200-C  on  the  2nd 

Flood  of  the  Columbia  Plaza  Office 

Building,  2401  "E"  Street  NW., 

Washington,  DC,  20507. 

STATUS:  Closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Closed 

Litigation  Authorization;  General 
Counsel  Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions.) 

Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings.)  COKTACT 
PERSON  FOR  MORE  INFORMATION:  Cynthia  C. 

Matthews.  Executive  Officer  at  (202)  634- 
6748. 

Dated  and  issued:  April  15, 1987. 
Cynthia  C  Matthews, 
Executive  Officer.  Executive  Secretariat 
(FR  Doc.  87-8848  Filed  4-16-87;  10:19  am) 

MLUMOCOOE  S7S0-0S-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday, 
April  14, 1987,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  L  William  Seidman, 
seconded  by  Director  C.  C.  Hope,  Jr. 
(Appointive),  concurred  in  by  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  that  the  application  of  Hastings 
City  Bank.  Hastings,  Michigan,  an 
insured  State  nonmember  bank,  for 
consent  to  purchase  certain  assets  of 
and  assume  the  liability  to  pay  deposits 
made  in  the  Bellevue.  Michigan,  and 
Nashville,  Michigan,  branches  of 
Comerica  Bank— Battle  Creek.  Battle 
Creek,  Michigan,  and  for  consent  to 
establish  those  two  branches  of 
Comerica  Bank — Battle  Creek  as 
branches  of  Hastings  City  Bank,  be 
moved  from  the  agenda  for 
consideration  at  the  closed  meeting  to 
the  agenda  for  consideration  at  the  open 
meeting. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  April  15. 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-8868  Filed  4-16-87;  11:59  am) 

MLUNO  CODE  S714-01-M 

TENNESSEE  VALLEY  AUTHORITY 
FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUCEMENT.  To  be 

published  April  17. 1987. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2  p.m.  (EDT),  Tuesday, 
April  21, 1987. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 
MEETING:  TVA  Chattanooga  Office 
Complex,  Missionary  Ridge  Building, 
1101  Market  Street,  Chattanooga. 
Tennessee. 

STATUS:  Open. 
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AOOiTiONAL  MATTERS:  The  following 
items  are  added  to  the  previously 
announced  agenda: 
F.  UNCLASSIFIED 

2.  Conflict-of-interest  Guidelines 
Implemenation  Plan.* 

3.  Proposal  to  Authorize  Use  of  TVA 
Vehicles  for  Transportation  between 
Home  and  Work  for  Canine  Handlers  in 

the  Public  S^f^Ptv  Rprv-irp 

CONTACT  PERSON  FOR  MORE 

iNFf^ 'Ma-^iOM:  Craven  H.  Crowell,  Jr., 
Di:„_.„.  _;  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA't 
Washington  Office.  202-245-0101. 

SUPPLEMENTARY  INFORMATION: 
TVA  Board  Action 

The  TVA  Board  of  Directors  has 
found,  the  public  interest  not  requiring 
otherwise,  that  TVA  business  requires 
the  subject  matter  of  this  meeting  be 
changed  to  include  the  additional  items 
shown  above  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  members  of  the  TVA  Board  voted 
to  approve  the  above  findings  and  their 
approvals  are  recorded  below: 

Dated:  April  15, 1987. 

Approved: 
C.H.  Deah,  Jr., 
Director  and  Chairman. 
|ohn  B.  Waters, 
Director. 
[FR  Doa  87-6838  Filed  4-16-87;  9:20  am] 

BILUNG  CODE  8120-01-M 


■  This  item  was  approved  by  individual  Board 
members.  This  would  give  formal  ratification  to  the 
Board's  action. 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previo«Js(y 
published  Presidential,  Rule,  Proposed 
Rule,  arxl  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  ar>d  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-037] 

Drycleaning  Machinery  From  West 
Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

Correction 

In  notice  dociunent  87-7813  beginning 
on  page  11299  in  the  issue  of 
Wednesday,  April  8, 1987,  make  the 
following  correction: 

On  page  11300,  in  the  last  column,  in 
the  third  column  of  the  table  under 
"Margin  (percent)",  the  last  entry  "0.84" 
should  read  "0.48". 

BtLUNO  COOC  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[HSO-143-PN] 

Medicare  Program;  End  Stage  Renal 
Disease  Program;  Revised  Network 
Area  Designations 

Correction 

In  notice  docimient  87-7927  beginning 
on  page  11550  in  the  issue  of  Thursday, 
April  9. 1987.  make  the  following 
corrections: 

1.  On  page  11553,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  ninth  line,  "22  the" 
should  read  "22  with  the". 

2.  On  page  11554,  in  the  first  column, 
under  "Network  Area  #15",  under  the 
entry  for  "Colorado"  insert  "Nevada". 

WLUNOCOOC  180S-01-O 


POSTAL  SERVICE 
39  CFR  Part  447 

Code  of  Ethical  Conduct  for  Postal 
Employees;  Propossd  Amsndmsnt  To 
Allow  Attendance  at  Group  Functions 

Correction 

In  proposed  rule  document  87-8424 
beginning  on  page  12196  in  the  issue  of 


Wednesday,  April  15, 1987,  make  the 
following  correction: 

S447J4    [CorrMttd] 

On  page  12197,  in  the  third  column,  in 
§  447.24(b)(7),  Example  (2),  in  the  eighth 
line,  "may  authorize"  should  read  "may 
not  authorize". 

BILLIMQ  COOC  1$0$-01« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CCGD3  87-06] 

Regatta;  Children's  Uver  Foundation 
Trophy  Race,  Bamegat  Bay,  Near 
TomsRhrer,  NJ 

Correction 

In  proposed  rule  docimient  87-7299 
beginning  on  page  10594  in  the  issue  of 
Thursday,  April  2. 1987,  make  the 
following  correction: 

On  page  10595,  in  the  first  column, 
under  R>«  njRTHER  infcpw t--~>H 
CONTACT,  the  telephont  ..„;.„cr  should 
read  "(212)  668-7974". 

MLLMQ  COOC  1S0fr«t-O 
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'ieatth    and   "iiniiafi 
Services 


Sec  a   'Security  Administration 


20  CFR  Parts  404  and  416 

Standards  for  Consultative  Examinations 
and  Existing  Medical  Evidence;  Proposed 
Rules 


DEPAn-'MtN-- OF  HEALTH  AND  .-; 
HUMAN  SERVICES  /     ' 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

[Reguiationt  Nos.  4  and  16] 

Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence 

aqency:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rules. 

summary:  Section  9  of  Pub.  L  98-460 
requires  that  the  Secretary  issue 
regulations  to  establish  standards  for 
consultative  examinations.  These 
regulations  must  include  standards  for 
determining  when  to  obtain  a 
consultative  examination,  the  type  of 
consultative  examination  to  be 
purchased,  and  monitoring  procedures 
for  both  the  purchase  process  and  the 
consultative  examination  reports.  Every 
reasonable  effort  must  be  made  to 
obtain  from  the  claimant's  medical 
sources  the  medical  evidence  necessary 
to  make  a  determination  before 
evaluating  medical  evidence  obtained 
from  another  source  on  a  consultative 
basis.  Section  9  also  requires 
consideration  of  all  evidence  available 
in  a  claimant's  case  record,  and 
development  of  a  complete  medical 
history  covering  at  least  the  preceding 
12  months  in  any  case  where  a  decision 
is  made  that  the  individual  is  not  under 
a  disability.  We  understand  this 
provision  to  mean  that  a  12-month 
medical  history  is  not  required  if  the 
disability  is  alleged  to  have  begun  less 
than  12  months  before  application.  In 
such  cases,  no  purpose  would  be  served 
in  developing  a  12-month  medical 
history. 

These  proposed  rules  reflect  the 
statutory  requirements. 

DATE:  We  will  consider  your  comments 
if  we  receive  them  no  later  than  June  19, 
1987. 

ADDRESSES:  Send  your  written 
comments  to  the  Commissioner  of  Social 
Security.  Department  of  Health  and 
Human  Sevices,  P.O.  Box  1585, 
Baltimore.  Maryland  21203,  or  deliver 
them  to  the  Office  of  Regulations,  Social 
Security  Administration,  3-^-3 
Operations  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  ].  Ziegler,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  301-594-7415. 
SUPPLEMENTARY  INFORMATION: 

Evidence  From  Medical  Sources 

One  of  the  factors  required  to 
establish  that  an  individual  is  disabled 
is  a  medically  determinable  severe 
impairment.  This  severity  and  the 
individual's  residual  functional  capacity 
(i.e.,  what  the  individual  can  still  do 
despite  limitations]  are  established 
through  medical  evidence.  Objective 
and  complete  medical  evidence 
produces  quality  determinations  and 
prompt  decisions.  We  consider  all 
material  facts  in  the  individual's  record 
to  determine  whether  the  individual  is 
disabled. 

We  request  and  make  every 
reasonable  effort  to  obtain  medical 
evidence  from  the  sources  who  have 
treated  the  individual  for  the 
impairment(s)  since  the  alleged 
disability  onset  date  when  the 
individual  is  applying  for  benefits,  and 
during  the  preceding  12  months  when 
the  case  of  an  individual  receiving 
benefits  is  undergoing  review. 

The  quality  of  medical  examinations 
has  a  major  impact  on  the  quality  of  our 
decisioimiaking.  We  try  to  make 
decisions  based  on  evidence  from 
treating  sources  because  of  the 
continuing  relationship  between  the 
claimant  and  physician.  When  the 
available  evidence  of  record  is  not 
sufficient  for  making  a  disability 
decision,  a  consultative  examination  is 
purchased,  at  government  expense,  from 
the  treating  source  whenever  possible. 
Since  basing  a  decision  on  evidence 
from  a  treating  or  other  medical  source 
is  not  always  possible  for  a  variety  of 
reasons,  it  may  be  necessary  to 
purchase  a  consultative  examination 
from  an  independent  source  at 
government  expense.  In  some  instances 
we  may  order  a  consultative 
examination  from  an  independent 
source  while  awaiting  receipt  of  treating 
or  other  medical  source  evidence,  but 
the  report  will  not  be  evaluated  until 
that  evidence  is  received  or  every 
reasonable  effort  has  been  made  to 
obtain  it. 

Program  Integrity 

Since  the  enactment  of  the  Medicare/ 
Medicaid  anti-fraud  and  abuse 
amendments  of  1977,  an  escalation  in 
the  prosecution  of  medical  service 
providers  for  fraud  and  abuses  in  those 
programs  has  raised  the  issue  of  the 
propriety  of  using  these  and  other 


offenders  in  SSA's  disability  programs. 
We  are,  therefore,  proposing  rules  in 
fiS  404.1503a  and  416.903a  barring  our 
use  of  any  individual  or  entity,  for 
example,  as  a  medical  consultant, 
review  physician,  consultative 
examination  provider  or  diagnostic  test 
facility,  found  guilty  of  professional 
misconduct. 

Consultative  Examinations 

Consultative  examinations  are 
medical  examinations  purchased  by  the 
State  agency  from  physicians  and  other 
qualified  health  professionals  outside 
the  agency. 

If  an  individual's  treating  or  other 
medical  sources  cannot  provide  us  with 
sufficient  medical  evidence  about  his  or 
her  impairment(s]  for  us  to  determine 
whether  the  individual  is  disabled  or 
blind,  we  may  ask  the  individual  to  have 
one  or  more  physical  or  mental 
examinations  or  tests.  We  will  pay  for 
those  examinations  that  we  arrange. 
When  we  arrange  the  examination  or 
test,  we  will  give  the  individual 
reasonable  notice  of  the  date,  time,  and 
place  the  examination  or  test  will  be 
given,  indicate  the  type  of  examination 
or  test  that  will  be  given,  and  the  name 
of  the  person  who  will  do  it.  We  will 
also  give  the  examiner  any  necessary 
background  information  about  the 
individual's  condition  when  the 
individual's  own  physician  will  not  be 
doing  the  examination  or  test. 

If  an  individual  is  applying  for 
benefits  and  does  not  have  a  good 
reason  for  failing  or  refusing  to  take  part 
in  a  consultative  examination  or  test 
which  we  arrange  to  get  information  to 
determine  disability  or  blindness,  we 
may  find  that  the  individual  is  not 
disabled  or  blind.  If  the  individual  is 
already  receiving  benefits  and  does  not 
have  a  good  reason  for  failing  or 
refusing  to  take  part  in  a  consultative 
examination  or  test  that  we  have 
arranged,  we  may  determine  that  the 
disability  or  blindness  has  stopped. 

Standards  for  Consultative 
Examinations 

While  SSA  has  gone  a  long  way 
toward  stronger  management  of  the 
consultative  examinftion  process. 
Congress,  in  enacting  section  9  of  Pub.  L 
98-460,  made  clear  that  SSA  should 
reflect  this  stronger  management  in 
regulations.  See  H.  Rep.  No.  98-618,  98th 
Cong.,  2d  Sess.  19-20  (1984]. 

Under  existing  regulations, 
consultative  examinations  may  be 
obtained  to  secure  additional 
information  necessary  to  make  a 
disability  determination  or  to  resolve 
conflicting  information.  Evidence 
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obtained  through  a  consultative 
examination  is  considered  in 
conjunction  with  all  other  medical  and 
nonmedical  evidence  submitted  in 
connection  with  a  disability  claim.  Until 
passage  of  section  9  of  Pub.  L  9ft-4ea 
there  was  no  statutory  requirement  for 
regulatory  standards  specifying 
particular  cases  in  which  consultative 
examinations  would  be  purchased, 
identifying  the  types  of  consultative 
examinations  to  be  purchased,  or 
requiring  any  standard  procedures  to  be 
followed  in  establishing  and  monitoring 
purchase  policies. 

Because  consultative  examinations 
are  purchased  at  government  expense, 
we  have  had  guidelines  which  cover  the 
standards  to  be  used  in  purchasing  and 
monitoring  such  examinations.  For  some 
time,  we  have  had  in  place  in  our 
operating  manuals  these  internal 
guidelines  for  managing  every  aspect  of 
the  consultative  examination  process 
from  deciding  when  to  purchase  an 
examination,  to  guidance  to  be  provided 
to  the  person  performing  the 
consultative  examination,  to  monitoring 
the  actual  consultative  examination 
delivery  process  and  the  reports  which 
It  produces.  In  the  House  report  on 
section  9  (cited  above).  Congress 
expressed  satisfaction  over  our  success 
in  better  management  of  the 
consultative  examination  process,  but 
believed  that  our  standards  should  be 
reflected  in  regulations.  These 
regulations  are  being  issued  to  comply 
with  the  congressional  mandate. 

In  addition  to  incorporating  our 
existing  operating  procedures  into  this 
regulation,  we  are  adding  further 
provisions  in  three  areas.  First,  we  have 
identifled  certain  time  periods  which  we 
think  can  serve  as  a  frame  of  reference 
for  scheduling  a  consultative 
examination.  These  minimum 
scheduling  times  are  intended  to 
emphasize  our  intent  that  sufficient  time 
be  made  available  for  thoroughly 
examining  the  claimant  to  obtain  a 
complete  picture  of  the  claim.  They  are 
meant  to  ensure  sufficient  time  for  a  full 
consultative  examination  including 
development  of  case  history.  They  are 
not  meant  as  inflexible  rules  to  be 
applied  mechanically  and  thereby 
preventing  appropriate  judgment  on  the 
part  of  the  State  and  professional 
individuals.  Second,  standards  are 
included  to  ensure  that  laboratory  fees 
paid  to  consultative  examination 
providers  for  services  are  reasonable 
and  do  not  represent  excessive  mark-up 
by  the  source.  Third,  we  emphasize  that 
State  rules  must  be  followed  regarding 
minimum  qualification  levels  for 


physicians'  and  psychologists' 
assistants. 

The  minimum  scheduling  times  for 
consultative  examinations  were 
developed  by  a  panel  of  regional  office 
and  State  agencies  physicians  and 
administrators  convened  to  assist  us  in 
the  preparation  of  these  regulations 
(among  other  things).  Since  many  State 
agencies  currently  have  such  standards 
(some  based  on  the  duration  of  the 
examination,  others  on  the  numbers  of 
patients  who  can  be  scheduled  for 
consultative  examinations  per  hour),  we 
are  interested  in  establishing  national 
norms  to  assure  that  all  claimants 
receive  equitable  treatment  when 
attending  a  consultative  examination. 
We  are  particularly  interested  in  the 
reaction  of  the  public  and  the  medical 
community  to  these  recommendations 
and  encourage  widespread  comment 
from  interested  parties  during  the  period 
of  public  comment  on  the  Notice  of 
Proposed  Rulemaking. 

TTie  proposed  policy  will  carry  out  the 
intent  of  section  9  of  Pub.  L  98-460  by 
including  in  the  regulations  all  major 
guidelines  contained  in  existing 
instructional  issuances.  This  provides 
better  access  for  the  public  to  SSA 
standards  used  for  consultative 
examinations  in  disability  claims. 

The  regulated  consultative 
examination  material  will  be  that  which 
falls  under  the  categories  mandated  by 
Congress.  Those  categories  are: 

(1)  Standards  to  be  utilized  by  State 
and  Federal  personnel  in  determining 
when  a  consultative  examination  should 
be  obtained  in  connection  with 
disability  determinations. 

(2)  Standards  for  the  type  of  referral 
to  be  made. 

(3)  Procedures  to  monitor  the  referral 
process  used. 

(4)  Procedures  to  monitor  the  product 
of  health  professionals  to  whom  cases 
are  referred. 

These  standards  are  being  included  in 
Subpart  P  of  Part  404  and  Subpart  I  of 
Part  416.  We  are  adding  new  §S  404.1519 
through  404.1519U  and  new  §§  416.919 
through  416.919U.  We  are  also  updating 
the  Table  of  sections  for  Subpart  P  and 
Subpart  I. 

Definitions 

We  are  proposing  to  revise 
§S  404.1502  and  416.902  to  define  what 
we  mean  by  "medical  source,"  "treating 
source,"  and  "source  of  record". 

The  12-Month8  Medical  History 

We  are  proposing  changes  in 
paragraph  (b)  of  20  CFR  404.1512  and 
416.912,  and  20  CFR  404.1593  and 
416.993,  to  indicate  that  we  will  develop 
a  complete  medical  history  covering  at 


least  the  preceding  12  months  in  any 
case  where  an  unfavorable 
determination  is  made,  unless  the 
disability  is  alleged  to  have  begun  less 
than  12  months  before  application.  See 
Sen.  Rep.  No.  9ft-486,  98th  Cong.,  2d 
Sess.,  26  (1984).  We  are  also  indicating 
that  we  will  make  every  reasonable 
effort  to  obtain  from  the  individual's 
treating  and  other  medical  sources  the 
evidence  necessary  to  make  a 
determination  before  evaluating  medical 
evidence  obtained  from  another  source 
on  a  consultative  basis.  Reasonable 
effort  is  defined  to  mean  an  initial 
request  and,  if  the  evidence  is  not 
received  within  10  days,  one  followup 
request  to  the  treating  source  for 
medical  evidence.  The  source  will  have 
20  days  from  the  followup  to  reply 
(unless  experience  indicates  a  longer 
period  is  advisable  in  a  particular  case) 
before  we  evaluate  the  evidence  that 
may  be  obtained  on  a  consultative 
basis.  In  some  instances  we  may  order  a 
consultative  examination  while  awaiting 
receipt  of  treating  or  other  medical 
source  evidence. 

In  addition,  we  are  proposing  to 
amend  paragraph  (a)  of  20  CFR  404.1520 
and  416.920  to  more  clearly  state  that  we 
consider  all  evidence  available  in  the 
individual's  case  record  when  we  make 
a  determination.  (These  regulations 
pertaining  to  "Multiple  Impairments" 
were  published  in  the  Federal  Register 
on  March  5, 1985,  and  appear  in  their 
current  form  at  50  FR  8728.) 

We  are  proposing  to  revise  20  CFR 
404.1593  and  416.993  to  recognize  that 
development  of  medical  evidence  in 
continuing  disability  review  cases  will 
be  guided  by  the  special  requirements  of 
the  medical  improvement  review 
standard  and  to  affirm  that  consultative 
examinations  are  purchased  with  only 
one  purpose,  to  provide  information 
necessary  to  reach  a  decision  in  a  case. 

Medical  Assessment  Requirement 

We  are  also  proposing  to  revise 
Si  404.1513  (b)(6)  and  (c).  404.1545(a) 
and  404.1546  as  well  as  S  S  416.913  (b)(e) 
and  (c),  416.945(a)  and  416.946  to  delete 
references  to  medical  assessments  and 
to  refer  instead  to  medical  source 
statements  as  to  what  a  person  can  still 
do  despite  his  or  her  impainnent(s). 
These  revisions  accomplish  two  things: 
they  remove  all  reference  to  the  term 
"medical  assessment,"  which  was  not 
clearly  defined  and  was  thus  open  to 
various  interpretations;  and  they 
indicate  that  we  will  consider  all  of  the 
medical  and  other  evidence  in 
determining  whether  a  person  is 
disabled,  including  medical  source 
statements  as  to  what  a  person  can  still 


do  despite  impairment,  and  that  medical 
source  statement*  alone  are  not 
determinative  of  whether  or  not  the 
person  is  disabled.  We  believe  these  are 
important  changes.  There  has  been 
confusion  among  adjudicators  as  to 
what  constitutes  a  "medical 
assessment"  This  has  resulted  in 
special  requests  being  made  to  elicit 
information  which  was  already  at  hand 
but  not  labeled  "medical  assessmenL" 
We  have  revised  the  regulations  by 
deleting  the  term  "medical  assessment" 
and  indicating  what  we  mean.  Le.. 
medical  source  statements  as  to  what 
the  person  can  still  do  despite 
impairment(8). 

Treating  Source  Opinions 

The  Senate  Finance  Committee,  in  its 
consideration  of  the  provision  that 
l>ecame  section  9,  indicated  in  its  report 
that  it  did  not  intend  to  alter  in  any  way 
the  relative  weight  that  the  Secretary 
places  on  reports  received  from  treating 
physicians  and  from  physicians  who 
perform  consultative  examinations.  (S. 
Rep.  No.  466,  98th  Cong..  2d.  Sess.  26 
(1984).)  Accordingly,  to  clarify  our 
existing  pohcy  with  respect  to  the 
weight  which  we  place  on  opinions  of 
treating  sources  and  in  response  to 
certain  Federal  Circuit  Court  of  Appeals 
decisions  and  other  statements 
regarding  our  policy,  we  are  setting  forth 
our  policy  with  respect  to  opinions  of 
treating  sources.  Therefore,  we  are 
proposing  to  revise  SS  404.1527  and 
416.927  to  clearly  indicate  those 
instances  when  a  treating  source 
opinion  will  be  conclusive,  when  it  will 
be  given  preference,  and  when  neither 
conclusiveness  nor  preference  will  be 
granted. 

Regulatory  Procedures 

Executive  Order  12291.  These 
regulations  have  been  reviewed  under 
Executive  Order  12291  and  do  not  meet 
any  of  the  criteria  for  a  major  rule.  The 
cost  of  implementing  this  disability 
provision  of  Pub.  L  98-460  (section  9)  is 
negligible.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Regulatory  Flexibility  Act  We  certify 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  only  affect  a  small  number 
of  disability  claimants  under  title  U  and 
title  XVI  of  the  Social  Security  Act 

Paperwork  Reduction  Act  These 
proposed  regidations  contain 
information  collection  requirements  in 
S§  404.1512(b),  404.1513  (b)  and  (c). 
404.1519n(o}.  404.1593  (b)  and  (c). 
416.912(b).  410.913  (b),  and  (c). 
416.919n(c).  and  416.993  (b)  and  (c\. 


As  required  by  section  3S04{h)  of  the 
Paperwork  Reduction  Act  of  1980.  we 
have  submitted  a  copy  of  the  proposed 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collections  should  direct 
them  to  the  Commissioner  of  Social 
Security  and  to  the  OfHce  of  biformation 
and  Regulatory  Affairs,  OMB,  New 
Executive  OfHce  Building,  Room  3208, 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  HHS. 

(Catalog  of  Federal  Domestic  Program  Nos. 
13.a02.  Social  Security  Disability  Insurance: 
13.807,  Supplemental  Security  Income 
Program) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-Age.  Survivors  and 
OisabiHty  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 

Dated:  February  3. 1987. 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 

Approval:  March  13, 1987. 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS.  AND  DISABILITY 
INSURANCE  (1950        ) 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subpart  P,  Chapter 
III  of  Title  20,  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  Subpart  P 
is  revised  to  read  as  follows,  and  all 
other  authority  citations  which  appear 
throughout  Subpart  P  are  removed. 

Authority:  Sees.  202.  205,  216,  221.  222.  223. 
225  and  1102  of  the  Social  Security  Act  as 
Bmended:  42  U.S.C.  402.  405,  416.  421,  422,  423. 
425  and  1302:  Sec  505  (a)  and  (c)  of  Pub.  L 
9ft-265.  94  Stat  473. 

2.  The  Table  of  Contents  for  Subpart  P 
is  amended  by  adding  an  entry  for 

§  404.1503a,  and  by  adding  the  following 
center  headings  and  {$  404.1519- 
404.1519U,  to  follow  S  404.1518,  to  read 
as  follows: 


Sut>partP — Determtning  Dtsat>mty  and 
Blindness 


4O4.1S03a     Program  integrity. 


Standards  To  Be  Used  in  Determining  When 
a  Consultative  ExamiiutioB  Will  B«  ObtatiMd 
in  Connection  With  Disal>ility  Oetenniaations 

404.1519    The  consultative  examination. 
404.1  S19a     When  we  will  purchase  a 

consultative  examination  and  how  we 

will  use  it 
404.1519b    When  we  will  not  purchase  a 

consultative  examination. 
404.1519e    Purchase  of  the  consultative 

examinations  at  the  reconsideration 

level. 
404.1519f    Securing  medical  evidence  at  the 

AL|  hearing  level. 

Standards  for  the  Type  of  Referral  and  for 
Report  Content 

404.1519g    Type  of  purchased  examinations 

and  selection  of  source. 
404.1S19h    Your  treating  physician  or 

psychologist. 
404.1S19i     Other  sources  for  consultative 

examinations 
404.1319J    Objections  to  the  designated 

physician  or  psychologist. 
404.1S19k    Purchase  of  medical 

examinations,  laboratory  tests,  and  other 

services. 
404.1  SI 9l    Requesting  examination  by  a 

specific  physician,  psychologist  or 

institution — AL)  hearing  level. 
404.1519m    Diagnostic  surgical  procedures. 
404.1519n    Informing  the  examining 

physician  or  psychologist  of  examination 

scheduling  and/or  duration,  report 

content  and  signature  requirements. 
404.1319O    When  a  properly  signed 

consultative  examination  report  has  not 

tKen  received. 
404.l519p    Reviewing  reports  of  consultative 

^laminations. 
404.1S19q    Conflict  of  interest 

Authorizing  and  Monitoring  the  Referral 
Proc:ass  Used 

404.1S198    Authorizing  and  monitoring 
consultative  examinations. 

Procadures  to  Monitor  the  Consultative 
Examination 

404.1S19t     Consultative  examination 

oversight 
404.1519U    Direct  purchase  of  medical 

services  across  State  lines. 

*         *  '      •         *         * 

3.  Dection  404.1502  is  revised  to  read 
as  follows: 

§  404.1 502    G«n«fal  definitions  and  terms 
for  this  subpart 

As  used  in  the  subpart — 

'"Secretary"  means  the  Secretary  of 
Health  and  Human  Services. 

"State  agency"  means  that  agency  of 
a  State  which  has  been  designated  by 
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the  Slate  to  carry  out  the  disabihty 
determination  function. 

'Treating  source"  means  your  own 
physician  or  psychologist  who  has 
provided  you  with  medical  treatment  or 
evaluation  and  who  has  an  ongoing 
treatment  relationship  with  you.  "Source 
of  record"  means  a  hospital,  clinic  or 
other  source  that  has  provided  you  with 
medical  treatment  or  evaluation,  as  well 
as  a  physician  or  psychologist  who  has 
treated  or  evaluated  you  but  does  not 
have  an  ongoing  treatment  relationship 
with  you.  "Medical  sources"  refers  to 
both  treating  sources  and  sources  of 
record. 

"We"  or  "us"  refers  to  either  the 
Social  Security  Administration  or  the 
State  agency  making  the  disability  or 
blindness  determination. 

"You"  refers  to  the  person  who  has 
applied  for  benefits  or  for  a  period  of 
disability  or  is  receiving  benefits  based 
on  disability  or  blindness. 

4.  Section  404.1503a  is  added  to  read 
as  follows: 

§  404.1S03a    Program  Integrity. 

We  will  not  use  in  our  program  any 
individual  or  entity  who  is  excluded, 
suspended,  or  otherwise  barred  from 
participation  in  the  Medicare  or 
Medicaid  programs,  or  any  other 
Federal  or  Federally-assisted  program; 
who  has  been  convicted,  under  Federal 
or  State  law,  in  cormection  with  the 
delivery  of  health  care  services,  of 
fraud,  theft,  embezzlement,  breach  of 
fiduciary  responsibility  or  financial 
abuse;  who  has  been  convicted  under 
Federal  or  State  law  of  unlawful 
manufacture,  distribution,  prescription, 
or  dispensing  of  a  controlled  substance; 
whose  license  to  provide  health  care 
services  is  revoked  or  suspended  by  any 
State  licensing  authority  for  reasons 
bearing  on  professional  competence, 
professional  conduct,  or  financial 
integrity;  who  has  surrendered  such  a 
license  while  formal  disciplinary 
proceedings  involving  professional 
conduct  were  pending;  or  who  has  had  a 
civil  monetary  assessment  or  penalty 
imposed  on  such  individual  or  entity  for 
any  activity  described  in  this  section  or 
as  a  result  of  formal  disciplinary 
proceedings.  Also  see  §§  404.1519(a)  and 
404.1519g{b). 

§404.1508    [Amended! 

5.  Section  404.1508  is  amended  by 
adding  the  cross-reference  "(see  S 
404.1527)."  at  the  end  of  the  penultimate 
sentence. 

6.  Section  404.1512  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 
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§  404. 1 5 1 2    Your  responsibility  to  submit 
evidence. 

•  *        •        •        • 

(b)  Kind  of  evidence.  You  must 
provide  medical  evidence  showing  that 
you  have  an  impairment(s)  and  how 
severe  it  is  during  the  time  you  say  that 
you  are  disabled.  We  will  consider  only 
impairment(s)  you  say  you  have  or 
about  which  we  receive  evidence. 
Before  deciding  that  you  are  not 
disabled,  we  will  develop  your  complete 
medical  history  (i.e..  evidence  from  the 
records  of  your  medical  sources) 
covering  at  least  the  preceding  12 
months,  unless  you  say  that  your 
disability  began  less  than  12  months 
before  you  filed  your  application.  We 
will  make  every  reasonable  effort  to 
help  you  in  getting  medical  reports  from 
your  own  medical  sources  when  you 
give  us  permission  to  request  them. 
Every  reasonable  effort  means  that  we 
will  make  an  initial  request  and,  after  10 
days,  one  followup  request  to  your 
medical  source  to  obtain  the  medical 
evidence  necessary  to  make  a 
determination  before  we  evaluate 
medical  evidence  obtained  from  another 
source  on  a  consultative  basis.  The 
medical  source  will  have  20  days  from 
the  follovtrup  to  reply  (unless  experience 
indicates  that  a  longer  period  is 
advisable  in  a  particular  case).  In  some 
instances  we  may  order  a  consultative 
examination  while  awaiting  receipt  of 
medical  source  evidence.  If  we  ask  you 
to  do  so.  you  must  contact  your  medical 
sources  to  help  us  get  the  medical 
reports.  If  we  ask  you.  you  must  also 
provide  evidence  about  your — 

(1)  Age: 

(2)  Education  and  training; 

(3)  Work  experience; 

(4)  Daily  activities  both  before  and 
after  the  date  you  say  that  you  became 
disabled; 

(5)  Efforts  to  work;  and 

(6)  Any  other  evidence  showing  how 
your  impairment(s)  affects  your  ability 
to  work.  (In  §8  404.1560  through 
404.1569.  we  discuss  in  more  detail  the 
evidence  we  need  when  we  consider 
vocational  factors.) 

7.  Section  404.1513  is  amended  by 
revising  paragraph  (b)(6)  and  paragraph 
(c)  to  read  as  follows.  The  heading  of 
paragraph  (b)  and  (b)  introductory  text 
are  republished. 

{404.1513    Medical  evidence  Of  your 
bnpaiiiiMiiL 

•  •         *         «         • 

(b)  Medical  reports.  Medical  reports 
should  include — 

•  •        •        *        • 

(6)  Statements  about  what  you  can 
still  do  despite  your  impairment(s) 
based  on  the  medical  source's  findings 


on  the  factors  under  paragraph  (b)  (1) 
through  (5)  of  this  section  (except  in 
statutory  blindness  claims,  and 
disability  claims  for  widows,  widowers, 
and  surviving  divorced  spouses).  (See 
S  404.1527.) 

(c)  Statements  about  what  you  can 
still  do.  Statements  about  what  you  can 
still  do  (based  on  the  medical  source's 
findings  on  the  factors  under  paragraph 
(b)  (1)  through  (5)  of  this  section)  should 
describe — 

(1)  The  medical  source's  opinion 
about  your  ability,  despite  your 
impairment(s),  to  do  work-related 
activities  such  as  sitting,  standing, 
moving  about,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling; 
and 

(2)  In  cases  of  mental  impainnent(s). 
the  medical  source's  opinion  about  your 
ability  to  reason  or  make  occupational, 
personal,  or  social  adjustments.  (See 

S  404.1527.) 

*         •         •         *         * 

8.  The  following  center  headings  and 
new  §§  404.1519  through  404.1519u  are 
added  immediately  after  S  404.1518  to 
read  as  follows: 

Standards  To  Be  Used  in  Determining 
When  a  Consultative  Examination  Will 
Be  Obtained  in  Connection  With 
Disability  Determinations 

§  404.1519    The  consuitative  examination. 

(a)  General.  A  consultative 
examination  is  a  physical  or  mental 
examination  or  test  purchased  for  you  at 
our  request  and  expense  from  a  treating 
physician  or  psychologist,  another 
source  of  record,  or  an  independent 
source.  The  decision  to  purchase  a 
consultative  examination  will  be  made 
on  an  individual  case  basis  in 
accordance  with  the  provisions  of 

§  404.1519a  through  §  404.1519f. 
Selection  of  the  source  for  the 
examination  will  be  consistent  with  the 
provisions  of  S  404.1503a. 

(b)  Recontacting  medical  sources. 
When  evidence  received  from  your 
treating  physician  or  other  medical 
sources  is  inadequate  to  allow  us  to 
determine  whether  you  are  disabled, 
additional  information  may  be  readily 
available  from  your  treating  physician 
or  other  medical  sources  in  your  record 
(that  is.  your  case  file)  and  must  be 
obtained  when  significant  to  the 
disability  determination.  Whenever 
possible,  this  contact  will  be  made  by  a 
physician  since  a  direct  doctor-to-doctor 
contact  is  very  productive.  Before 
purchasing  an  examination,  therefore, 
every  consideration  will  be  given  to 
whether  the  additional  information 
needed  is  readily  available  from  the 
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records  of  your  medical  treatment 
sources.  (See  5  404.1517(b)  for  reasons 
why  more  evidence  may  be  needed  and 
§  404.1593  for  your  obligation  to  have  a 
consultative  examination  when  we 
request  it.) 

§  404.1519a    When  we  wrilt  purchase  a 
consultative  examination  and  how  we  wW 
use  it. 

(a)(1)  Generul.  The  decision  to 
purchase  a  consultative  examination  for 
you  will  be  made  after  full  consideration 
is  given  to  whether  the  additional 
information  needed  (e.g.,  clinical 
findings,  laboratory  tests,  diagnosis,  and 
prognosis,  etc.)  is  readily  available  from 
the  records  of  your  medical  sources.  We 
will  seek  clarification  from  a  medical 
source  who  has  provided  a  report  when 
that  report  contains  a  conflict  or 
ambiguity,  or  does  not  contain  all 
necessary  information  or  when  the 
information  supplied  is  not  based  on 
objective  evidence.  We  will  not. 
however,  seek  clarification  from  a 
medical  source  when  it  is  clear  that  the 
source  either  cannot  or  will  not  provide 
the  necessary  fmdings.  or  cannot 
reconcile  a  conflict  or  ambiguity  in  the 
findings  provided  from  the  source's 
records.  Therefore,  before  purchasing  a 
consultative  examination,  we  will 
consider  not  only  existing  medical 
reports,  but  also  the  background  report 
containing  your  allegations  and 
information  about  your  vocational 
background,  as  well  as  other  pertinent 
evidence  in  your  file. 

(2)  When  we  purchase  a  consultative 
examination,  we  will  use  the  report  from 
the  consultative  examination  to  try  to 
resolve  a  conflict  or  ambiguity  if  one 
exists.  We  will  do  this  by  comparing  the 
persuasiveness  and  value  of  the 
evidence.  We  will  also  use  a 
consultative  examination  to  secure 
needed  medical  evidence  the  file  does 
not  contain  such  as  clinical  findings, 
laboratory  tests,  a  diagnosis  or 
prognosis  necessary  for  decision. 

(b)  Situations  requiring  a  consultative 
examination.  A  consultative 
examination  may  be  purchased  when 
the  evidence  as  a  whole,  both  medical 
and  nonmedical,  is  not  sufficient  to 
support  a  decision  on  your  claim.  In 
addition,  other  situations,  such  as  one  or 
more  of  the  following,  will  normally 
require  a  consultative  examination 
(these  situations  are  not  all-inclusive): 

(1)  The  specific  additional  evidence 
needed  for  adjudication  has  been 
pinpointed  and  high  probability  exists 
for  obtaining  it  through  purchase. 

(2)  The  additional  evidence  needed  is 
not  contained  in  the  records  of  your 
treating  sources. 


(3)  Evidence  that  may  be  needed  from 
your  treating  or  other  medical  sources 
cannot  be  obtained  for  reasons  beyond 
your  control,  such  as  death  or 
aoncooperation  of  the  medical  source. 

(4)  Highly  technical  or  specialized 
medical  evidence  which  is  needed  is  not 
available  from  your  treating  sources. 

(5)  A  conflict,  inconsistency, 
ambiguity  or  insufficiency  in  the 
evidence  must  be  resolved. 

(6)  There  is  an  indication  of  a  change 
in  your  condition  that  is  likely  to  affect 
your  ability  to  function,  but  current 
severity  is  not  documented. 

(7)  Information  provided  by  any 
source  appears  not  to  be  supported  by 
objective  evidence. 

1 404.1S1M>    When  we  wM  not  purchase  a 
consultative  examination. 

A  consultative  examination  will  not 
be  purchased  in  the  following  situations 
(these  situations  are  not  all-inclusive): 

(a)  In  disability  insurance  benefit 
claims,  when  you  do  not  meet  the 
Insured  status  requirement  in  the 
calendar  quarter  you  allege  you  became 
disabled  or  later  and  there  is  no 
possibility  of  establishing  an  earlier 
onset. 

(b)  In  disabled  widow(er)  benefit 
claims,  when  the  alleged  month  of 
disability  is  after  the  end  of  the  7-year 
period  specified  in  S  404.335(c)(1)  and 
there  is  no  possibility  of  establishing  an 
earlier  onset,  or  when  the  7-year  period 
expired  in  the  past  and  all  the  medical 
evidence  in  your  file  establishes  that 
you  were  not  disabled  on  or  before  the 
expiration  date. 

(c)  In  disability  insurance  benefit 
claims,  when  insured  status  expired  in 
the  past  and  the  medical  evidence  in 
your  file  establishes  that  you  were  not 
disabled  on  or  before  the  expiration 
date. 

(d)  When  any  issues  about  the  actual 
performance  of  substantial  gainful 
activity  or  gainful  activity  have  not  been 
resolved. 

(e)  In  childhood  disability  claims, 
when  it  is  determined  that  your  alleged 
childhood  disability  did  not  begin  before 
the  month  of  attainment  of  age  22.  In 
this  situation,  you  could  not  be  entitled 
to  benefits  as  a  disabled  child  unless 
found  disabled  before  age  22. 

(f)  When,  on  the  basis  of  your 
allegations  and  all  available  medical 
reports  in  your  case  file,  it  is  apparent 
that  you  do  not  have  an  impairment(s) 
which  will  have  more  than  a  minimal 
effect  on  your  capacity  to  work. 

(g)  When  you  either  have  no  medical 
source  or  your  medical  source  refuses  to 
provide  a  medical  report  and,  in  the 
adjudicator's  judgment  based  on  your 


allegations  and  observations,  there  is  no 
reasonable  likelihood  of  disability. 

(h)  Childhood  disability  claims  filed 
concurrently  with  the  number  holder's 
claim  and  entitlement  cannot  be 
established  for  the  number  holder. 

(i)  Survivors  childhood  disability 
claims  where  entitlement  is  precluded 
based  on  nondisability  factors. 

§  404.1519e    Purcttase  of  consultative 
examinations  at  ttie  reconsideration  level 

(a)  When  you  request  a  review  of  our 
initial  determination  at  the 
reconsideration  level  of  review, 
consultative  medical  examinations  will 
be  obtained  when  needed,  but  not 
routinely.  A  consultative  examination 
will  not,  if  possible,  be  performed  by  the 
same  physician  or  psychologist  used  in 
the  initial  claim. 

(b)  Where  the  evidence  tends  to 
substantiate  an  affirmation  of  the  initial 
denial  but  you  state  that  the  treating 
physician  or  psychologist  considers  you 
disabled,  we  will  consider  obtaining  a 
consultative  examination  from  your 
physician  or  psychologist  This  is  to 
ensure  that  all  relevant  evidence  has 
been  obtained  and  that  we  have 
thoroughly  reconsidered  your  claim. 

S  404.15191    Securing  me<fical  evidence  at 
ttie  AU  hearing  level 

(a)  Where  there  is  a  conflict  in  the 
medical  evidence  at  the  hearing  level  of 
review  before  an  administrative  law 
judge  (ALJ).  the  ALJ  will  try  to  resolve  it 
by  comparing  the  persuasiveness  and 
value  of  the  conflicting  evidence.  The 
ALJ's  reasoning  will  be  explained  in  the 
decision  rationale.  Where  such 
resolution  is  not  possible,  the  ALJ  will 
secure  additional  medical  evidence  (e.g., 
clinical  findings,  laboratory  tests, 
diagnosis,  prognosis,  etc.)  to  resolve  the 
conflict.  Even  in  the  absence  of  a 
conflict,  the  ALJ  will  also  secure 
additional  medical  evidence  when  the 
file  does  not  contain  clinical  findings, 
laboratory  tests,  a  diagnosis,  or  a 
prognosis  necessary  for  a  decision. 

(b)  Before  requesting  a  consultative 
examination,  the  ALJ  will  ascertain 
whether  the  information  is  available  as 
a  result  of  a  recent  examination  by  any 
of  your  medical  sources.  If  it  is,  the  ALJ 
will  request  the  evidence  from  that 
medical  practitioner.  If  contact  with  the 
medical  source  is  not  productive  for  any 
reason,  or  if  there  is  no  recent 
examination  by  a  medical  source,  the 
ALJ  will  obtain  a  consultative 
examinatioiL 
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Standards  for  the  Type  of  Referral  aod 
for  Report  Content 

S404.1S19«    Typ*  of  purchased 
•umkwtions  and  tetectlow  ot  scMire*. 

(a)  The  types  of  examinations  and 
tests  we  purchase  depend  upon  the 
additional  evidence  needed  for  the 
disability  determination.  We  will 
purchase  only  the  specific  evidence 
needed.  For  example,  if  special  tests 
(such  as  X-rays,  blood  studies,  or  EKG) 
will  furnish  the  additional  evidence 
needed  for  the  disability  determination, 
a  more  comprehensive  medical 
examination  will  not  be  authorized. 

(b)  The  physician  or  psychologist 
selected  to  do  the  examination  or  test 
must  be  qualified.  The  physician's  or 
psychologist's  qualifications  muat 
indicate  that  the  physician  or 
psychologist  is  currently  licensed  in  the 
State  and  has  the  training  and 
experience  to  perform  the  type  of 
examination  or  test  requested  The 
physician  or  psychologist  may  use 
support  gtaH  to  help  perform  the 
examination.  Any  such  support  staff 
must  meet  approprate  licensing  or 
certification  requirements  of  the  State. 
See  also  (  404.1503a. 

S404.151dh    Your  tr— ting  phytteton  Of 
psychologlsL 

When  in  our  judgment  your  treating 
physician  or  psychologist  is  qualified, 
equipped,  and  willing  to  perform  the 
additional  examination  or  tests  for  the 
fee  schedule  payment,  and  furnishes 
complete  and  timely  reports,  your 
treating  physician  or  psychologist  will 
be  selected  to  do  the  purchased 
examination.  Even  if  only  a 
supplemental  test  is  required,  your 
treating  physician  or  psychologist  is 
ordinarily  the  preferred  source. 

§404.151M    Other  aourcM  for  consuttstiv* 
examinations. 

In  the  following  situations,  a  source 
other  than  your  treating  physician  or 
psychologist  will  be  used  for  a 
purchased  examination  or  test  (these 
situations  are  not  all-inclusive): 

(a)  Your  treating  physician  or 
psychologist  prefers  not  to  perform  such 
an  examination  or  does  not  have  the 
equipment  to  provide  the  specific  data 
needed,  e.g.,  ventilatory  studies  are 
needed,  and  your  physician  does  not 
wish  to  make  arrangements  to  obtain 
these  tests. 

(b)  There  are  conflicts  or 
inconsistencies  in  your  file  which  cannot 
be  resolved  by  going  back  to  your 
treating  physician  or  psychologist 

(c)  You  pri  fer  a  source  other  than 
your  treating  physician  or  psychologist 
a-'d  have  a  good  reason  for  your 
preference. 


(d)  We  know  from  experience  through 
previous  purchase  of  evidence  that  your 
treating  physician  or  psychologist  may 
not  be  a  productive  source,  e.g..  does  not 
provide  complete  or  timely  reports. 

§404.1519]    Objections  to  th«  designated 
physician  or  psydtotogist 

You  or  your  representative  may  object 
to  your  being  examined  by  a  designated 
physician  or  psychologist  If  there  is  a 
good  reason  for  the  objection,  we  will 
schedule  the  examination  with  another 
physician  or  psychologist.  A  good 
reason  may  be  where  the  consultabve 
examination  physician  or  psychologist 
had  previously  represented  an  interest 
adverse  to  you.  For  example,  the 
physician  or  psychologist  may  have 
represented  your  employer  in  a  workers' 
compensation  case  or  may  have  been 
involved  in  an  insurance  claim  or  legal 
action  adverse  to  you.  Other  things  we 
will  consider  are:  language  barrier, 
office  location  of  consultative 
examination  physician  or  psychologist 
(2nd  floor,  no  elevator,  etc.),  travel 
restrictions,  and  examination  by  the 
physician  or  psychologist  in  connection 
with  a  previous  unfavorable 
determination.  If  the  objection  is 
because  a  physician  or  psychologist 
allegedly  "lacks  objectivity"  (in  general, 
but  not  in  relation  to  you  personally)  we 
will  review  the  allegations  (see 
S  404.15196).  To  avoid  a  delay  in 
processing  your  claim,  the  consultative 
examination  in  your  case  will  be 
changed  to  another  physician  or 
psychologist  while  a  review  is  being 
conducted.  Any  objection  to  use  of  the 
substitute  physician  or  psychologist  will 
be  handled  in  the  same  manner. 
However,  if  we  previously  conducted 
such  a  review  and  found  that  the  reports 
of  the  consultative  physician  or 
psychologist  in  question  conform  to  our 
guidelines,  then  we  will  not  change  your 
examination. 

9404.lS19k    Purchase  of  medical 
examlnattons,  laboratory  tests,  and  other 


We  may  purchase  medical 
examination*.  X-rays  and  laboratory 
tests  (including  specialized  tests  sudi  as 
pulmonary  functions.  EKCs,  stress  tests, 
etc)  from  a  hcensed  physician  or 
psychologist,  hospital  or  clinic 
Psychiatric  evaluations  and 
psychological  evaluations  and  tests  are 
also  included  in  this  category. 

(a)  The  rates  of  payment  to  be  used 
for  purchasing  medical  or  other  services 
necessary  to  make  determinations  of 
disability  may  not  exceed  the  highest 
rate  paid  by  Federal  or  other  agencies  in 
the  State  for  the  same  or  similar  types  of 
service.  The  State  will  determine  the 


rates  of  payment  to  be  used  for 
purchasing  such  services.  The  amount  of 
reimbursement  to  the  physician  provider 
will  be  the  amount  billed  for  the 
services  or  the  rates  of  payment  which 
the  State  uses  for  purchasing  such 
services,  whichever  is  lower. 

(b)  If  a  physician's  bill,  or  a  request 
for  payment  for  a  physician's  services 
includes  a  charge  for  a  laboratory  test 
for  which  payment  may  be  made  under 
this  part,  the  amount  payable  with 
respect  to  the  test  shall  be  determined 
as  follows: 

(1)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  personally 
performed  or  supervised  by  the 
physician  who  submitted  the  bill  (or  for 
whose  services  the  request  for  payment 
was  made)  or  by  another  physician  with 
whom  that  physician  shares  his  or  her 
practice,  the  payment  will  be  based  on 
the  physician's  usual  and  customary 
charge  for  the  test  or  the  rates  of 
payment  which  the  State  uses  for 
purchasing  such  services,  whichever  is 
the  lesser  amount. 

(2)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  performed  by 
an  independent  laboratory,  the  amount 
of  reimbursement  will  not  exceed  the 
billed  cost  of  the  service  or  the  rates  of 
payment  which  the  State  uses  for 
purchasing  such  services,  whichever  is 
the  lesser  amount.  A  nominal  payment 
may  be  made  to  the  physician  for 
collecting,  handling  and  shipping  the 
specimen  to  the  laboratory  if  the 
physician  bills  for  such  a  service.  The 
total  reimbursement  may  not  exceed  the 
rates  of  payment  which  the  State  uses 
for  purchasing  such  services. 

(c)  The  State  will  assure  that  it  can 
support  the  rates  of  payment  it  uses.  The 
State  shall  also  be  responsible  for 
monitoring  and  overseeing  the  rates  of 
payment  it  uses  to  ensure  compliance 
with  paragraphs  (a)  and  (b)  of  this 
section. 

$404.15191    Requesting  eumlnstkHi  by  ■ 
specific  physician,  psychologtet  or 
lnstltutk>r>— AU  hearti^  leveL 

In  an  unusual  case,  an  AL)  may  have 
reason  to  request  an  examination  by  a 
particular  physician,  psychologist  or 
institution.  Some  examples  include  the 
following: 

(a)  Conflicts  in  the  existing  medical 
evidence  require  resolution  by  a 
recognized  authority  in  a  particular 
specialty; 

(b)  The  impairment  requires 
hospitalization  for  diagnostic  purposes; 
or 

(c)  Your  treating  physician  or 
psychologist  is  in  the  best  position  to 
submit  a  meaningful  report 
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'9<n    Diagnostic  wrgteal 


P'O-c^^oiire*, 


;\  J  A  ..  not  order  diagnostic  surgical 
procedures  such  as  myelograms  and 
arteriograms  for  the  evaluation  of 
disability  under  the  Social  Security 
program.  In  addition,  we  will  not  order 
procedures  such  as  cardiac 
catheterization  and  surgical  biopsy. 
However,  if  any  of  these  procedures 
have  been  performed  as  part  of  a 
workup  by  your  treating  physician  or 
other  medical  source,  the  results  may  be 
secured  and  used  to  help  evaluate  an 
impairment(s)"s  severity. 

S404.1S19n    Inf onning  th«  vxamining 
physician  or  paychologitt  of  axamination 
scheduling  and/or  duration,  report  content 
and  signature  requirentents. 

The  physicians  or  psychologists  who 
perform  consultative  examinations  will 
have  a  good  understanding  of  the  Social 
Security  disability  program  and  their 
evidentiary  role.  They  will  be  made  fully 
aware  of  their  responsibilities  and 
obligations  regarding  confidentiality  as 
described  in  S  401.105(e).  Consulting 
physicians  or  psychologists  will  be  fully 
informed  at  the  time  we  first  contact 
them,  and  at  subsequent  appropriate 
intervals,  of  the  following  obligations: 

(a)  In  scheduling  full  consultative 
examinations,  sufficient  time  should  be 
allowed  to  permit  the  examining 
physician  to  take  a  case  history  and 
perform  the  examination  (including  any 
needed  tests).  The  following  scheduling 
intervals  should  be  applied  for 
examinations. 

(1)  General  medical  examination — at 
least  20  minutes; 

(2)  Comprehensive  general  medical 
examination — at  least  30  minutes; 

(3)  Comprehensive  musculoskeletal  or 
neurological  examination — at  least  20 
minutes; 

(4)  Comprehensive  psychiatric 
examination — at  least  40  minutes; 

(5)  Psychological  examination — at 
least  60  minutes  (Additional  time  may 
be  required  depending  on  types  of 
psychological  tests  acLninistered);  and 

(6)  All  others — at  least  30  minutes  or 
in  accordance  with  accepted  medical 
practices. 

We  recognize  that  actual  practice  will 
dictate  that  some  examinations  may  be 
scheduled  with  greater  or  less 
frequency,  depending  on  the 
circumstances  in  a  particular  situation. 
The  purpose  of  these  scheduling  time 
frames  is  to  ensure  that  such 
examinations  are  complete  and  that 
sufficient  time  is  made  available  to 
obtain  the  information  needed  to  make 
an  accurate  determination  in  your  case. 
State  agencies  will  monitor  the 
scheduling  of  examinations  to  ensure 


that  any  overscheduling  is  avoided,  as 
overscheduiing  may  lead  to 
examinations  of  so  short  a  duration  as 
to  preclude  the  possibility  of  a  thorough 
examination. 

(b)  Report  content  The  reported 
results  of  your  medical  history, 
examination,  pertinent  requested 
laboratory  findings,  discussions  and 
conclusions  must  conform  to  accepted 
professional  standards  and  practices  in 
the  medical  field  for  a  complete  and 
competent  examination.  The  facts  in  a 
particxilar  case  and  the  information  and 
findings  already  reported  in  the  medical 
and  other  evidence  of  record  will  dictate 
the  extent  of  detail  needed  in  the 
consultative  examination  report  for  that 
case.  Thus,  the  detail  and  format  for 
reporting  the  results  of  a  purchased 
examination  will  vary  depending  upon 
the  type  of  examination  or  testing 
requested.  The  reporting  of  information 
will  differ  from  one  type  of  examination 
to  another  when  the  requested 
examination  relates  to  the  performance 
of  tests  such  as  ventilatory  function 
tests,  treadmill  exercise  tests,  or 
audiological  tests.  The  medical  report 
must  be  complete  enough  to  help  us 
determine  the  nat\u%,  severity,  duration 
of  the  impairment  and  residual 
functional  capacity.  Pertinent  points  in 
your  medical  history,  such  as  a 
description  of  chest  pain,  will  reflect 
your  statements  of  your  symptoms,  not 
simply  the  physician's  or  psychologist's 
statements  or  conclusions.  'The 
examining  physician's  or  psychologist's 
report  of  the  consultative  examination 
will  include  the  objective  medical  facts. 

(c)  Elements  of  a  complete 
examination.  A  complete  examination  is 
one  which  involves  all  the  elements  of  a 
standard  examination  in  the  applicable 
medical  specialty.  When  a  complete 
examination  is  involved,  the  report  will 
include  the  following  elements: 

(1)  Your  major  or  chief  complaint(8). 

(2)  A  detailed  description,  within  the 
area  of  specialty  of  the  examination,  of 
the  history  of  your  major  complaint(s). 

(3)  A  description,  and  disposition,  of 
pertinent  "positive,"  as  well  as 
"negative,"  detailed  findings  based  on 
the  history,  examination  and  laboratory 
test  related  to  the  major  complaint(s] 
and  any  other  abnormalities  reported  or 
found  during  examination  or  laboratory 
testing. 

(4)  The  results  of  laboratory  and  other 
tests  (e.g.,  x-rays]  performed  according 
to  the  requirements  stated  in  the  Listing 
of  Impairments  (see  Appendix  1  of  this 
Subpart  P). 

(5)  The  diagnosis  and  prognosis  for 
your  impairment(s). 

(6)  A  statement  as  to  what  you  can 
still  do  despite  yoiu-  impairment(s) 


(except  in  statutory  blindness  claims, 
and  disability  claims  for  widows, 
widowers,  and  surviving  divorced 
spouses).  This  statement  must  describe 
the  consultative  physician's  or 
psychologist's  opinion  concerning  your 
ability,  despite  your  impairment(s),  to  do 
basic  work  activities  such  as  sitting, 
standing,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling; 
and,  In  cases  of  mental  impairment(s], 
the  consultative  physician's  or 
psychologist's  opinion  as  to  your  ability 
to  reason  or  make  occupational, 
personal,  or  social  adjustments. 

(i)  In  addition,  the  consultative 
physician  or  psychologist  will  consider, 
and  provide  some  explanation  or 
comment  on,  the  major  complaint(8)  and 
any  other  abnormalities  found  during 
the  history  and  examination  or  reported 
from  the  laboratory  tests.  The  history, 
examination,  evaluation  of  laboratory 
test  results,  and  the  conclusions  will 
represent  the  information  provided  by 
the  physician  or  psychologist  who  signs 
the  report. 

(ii)  When  less  than  a  complete 
examination  is  required  (for  example,  a 
specific  test  or  study  is  needed],  not 
every  element  is  required. 

(d)  Signature  requirements.  All 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
physician  or  psychologist  who  actually 
performed  the  examination.  This  attests 
to  the  fact  that  the  physician  or 
psychologist  doing  the  examination  or 
testing  is  solely  responsible  for  the 
report  contents  and  for  the  conclusions, 
explanations  or  comments  provided 
with  respect  to  the  history,  examination 
and  evaluation  of  laboratory  test  results. 
The  examining  physician's  or 
psychologist's  signature  on  a  report 
annotated  "not  proofed"  or  "dictated 
but  not  read"  is  not  acceptable.  The 
physician's  or  psychologist's  rubber 
stamp  signature  or  the  physician's  or 
psychologist's  signature  entered  by  any 
other  person  is  not  acceptable. 

S404.1S190    When  a  property  Signed 
consultative  examination  report  has  not 
t>een  recehfed. 

The  following  explains  what 
adjudicative  action  we  take  if  a 
consultative  examination  report  is 
received  unsigned  or  improperly  signed. 

(a)  Adjudication  without  a  properly 
signed  report.  Cases  involving  only  the 
types  of  determinations  specified  in 
paragraphs  (a)  (1)  and  (2)  of  this  section 
will  be  adjudicated  without  waiting  for 
a  properly  signed  consultative 
examination  report.  A  properly  signed 
consultative  examination  report  will  be 
obtained  after  the  disability 
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determinauon  is  made  by  us  and 
included  in  the  file.  However,  if  the 
signature  of  the  physician  or 
psychologist  who  perfonn^  the  raigiiial 
examination  cannot  be  obtained 
because  that  physician  or  psychologist 
is  deceased,  the  consultative 
examination  will  be  rescheduled  with 
another  physician  or  psychologist. 

(1)  Continuous  period  of  disability 
allowance  with  an  onset  date  as  alleged 
or  earlier  than  alleged:  or 

(2)  Continuance  of  disability, 
(b)  Adjudication  with  a  properly 

signed  report  We  will  not  use  an 
unsigned  or  improperly  signed 
consultative  examination  report  to  make 
the  types  of  determinations  specified  in 
paragraphs  (b)  (1),  (2),  (3).  and  (4)  of  this 
section.  When  needed  for  adjudication, 
a  properly  signed  consultative 
examination  report  [including  any 
supplement)  must  be  obtained.  If  the 
signatin«  of  the  physician  or 
psychologist  who  performed  the  original 
examination  cannot  be  obtained 
because  that  physician  or  psychologist 
is  out  of  the  country  for  an  extended 
period  of  time,  on  an  extended  vacation, 
seriously  ill,  deceased,  or  cannot  be 
contacted  for  any  other  reason,  the 
consultative  examination  will  be 
rescheduled  with  another  physician  or 
psychologist. 

(1)  Denial;  or 

(2)  Cessation;  or 

(3)  Period  of  disability  allowance 
which  has  ended;  or 

(4)  Allowance  with  an  onset  date  later 
than  alleged. 

S404.1S19P    R«vtew<ng  raports  of 
consuttattv*  examinations. 

(a)  We  will  review  the  report  of  the 
consultative  examination  to  determine 
whether  the  specific  information 
requested  has  been  furnished.  We  will 
consider  these  factors  in  reviewing  the 
report: 

(1)  Whether  the  report  provides 
evidence  which  serves  as  an  adequate 
basis  for  decisionmaking  in  terms  of  the 
impairment  it  assesses. 

(2)  Whether  the  report  is  internally 
consistent.  Whether  all  the  diseases, 
impairments  and  complaints  described 
in  the  history  are  adequately  assessed 
and  reported  in  the  physical  findings. 
Whether  the  conclusions  correlate  the 
findings  from  your  medical  history, 
physical  examination  and  laboratory 
tests  and  explain  all  abnormalities. 

(3)  Whether  the  report  is  consistent 
with  the  other  information  available  to 
us  within  the  specialty  of  the 
examination  requested.  Whether  the 
report  fails  to  mention  an  important  or 
relevant  complaint  within  that  specialty 
that  is  noted  on  other  evidence  In  the 


fiie  (e.g.,  your  blindness  in  one  eye, 
amputations,  flail  Umbs  or  claw  hands, 
etc.). 

(4)  Whether  this  is  an  adequate  report 
of  examination  as  compared  to 
standards  set  out  in  the  course  of  a 
medical  education. 

(5)  Whether  the  report  is  property 
signed. 

(b)  If  the  report  is  inadequate  or 
incomplete,  we  will  contact  the 
examining  consultative  physician  or 
psychologist,  give  an  explanation  of  our 
evidentiary  needa,  and  ask  that  the 
physician  or  psychologist  furnish  the 
missing  information  or  prepare  a  revised 
report. 

(c)  Where  the  examination  discloses 
new  diagnostic  information  or  test 
results  which  are  significant  to  your 
treatment,  we  will  omsider  referral  of 
the  consultative  examination  report  to 
your  treating  physician  or  psychologist. 

(d)  We  will  perform  ongoing  special 
management  studies  on  the  quality  of 
consultative  examinations  purchased 
fi^m  major  medical  sources  and  the 
appropriateness  of  the  examinations 
authorized. 

(e)  We  will  take  steps  to  ensure  that 
consultative  examinations  are 
scheduled  only  with  medical  sources 
who  have  the  equipment  required  to 
provide  an  adequate  assessment  and 
record  of  the  level  of  severity  of  your 
alleged  impairments. 

§404.1519q    Conflict  of  InterMt 

All  impbcations  of  possible  conflict  of 
Interest  between  SSA  medical 
consultants  and  their  medical  practices 
will  be  avoided.  SSA  medical 
consultants  are  not  only  those  who  work 
for  us  directly  but  also  those  who  do 
review  and  adjudication  work  for  us  in 
the  State  agencies  that  make  disability 
decisions  for  us.  Our  review  physicians 
and  psychologists  will  not  perform 
consultative  examinations  for  the  Social 
Security  disability  programs  without 
prior  approval.  In  addition,  they  will  not 
acquire  or  maintain,  directly  or 
indirectly,  including  any  member  of  their 
families,  any  financial  interest  in  a 
medical  partnership  or  similar 
relationship  in  which  consultative 
examinations  are  provided.  Sometimes 
one  of  our  review  physicians  or 
psychologists  will  have  prior  knowledge 
of  a  case  (e.g.,  the  claimant  was  a 
patient).  Where  this  is  so,  the  physician 
or  psychologist  will  not  participate  in 
the  review  or  determination  of  the  case. 
This  does  not  preclude  the  physician  or 
psychologist  from  submitting  medical 
evidence  based  on  prior  treatment  or 
examination  of  the  claimant. 
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Authoriziog  and  Monitoring  the  Referral 
Process  Used 

§404.1519*    Awthoftztng  and  monWerlng 
consuttativ*  na<i«tnation«. 

We  will  ensure  that  referral  for 
consultative  examinations  and  the 
purchase  of  consultative  examinations 
are  made  in  accordance  with  our 
policies.  We  will  also  monitor  both  the 
referral  process  and  the  product  of  the 
consultative  examinations  obtained. 
This  monitoring  will  include  reviews  by 
independent  medical  specialists  under 
direct  contract  with  SSA.  The  following 
rules  apply: 

(a)  Day-to-day  responsibility  for  the 
consultative  examination  process  rests 
with  the  State  agencies  that  make 
disability  determinations  for  us. 

(b)  The  State  agency  will  maintain  a 
good  working  relationship  with  the 
medical  community  in  order  to  recruit 
sufficient  physicians  and  other 
providers  of  medical  services  to  ensure 
ready  availability  of  consultative 
examination  providers. 

(c)  The  State  agency  administrator 
will  work  consistent  with  Federal  and 
State  laws  to  achieve  appropriate  rates 
of  payment  for  purchased  medical 
services. 

Procedures  To  Monitor  the  Consultative 
Examination 

§404.1519t    Consuttative  examkiation 
overaigM. 

(a)  Each  State  agency  will  be 
responsible  for  comprehensive  oversight 
management  of  its  consuhative 
examination  program  with  special 
emphasis  on  key  providers. 

(b)  A  key  consultative  examination 
provider  is  a  provider  meeting  at  least 
one  of  the  following  conditions: 

(1)  Any  consultative  examination 
provider  with  an  estimated  annual 
billing  to  the  Social  Security  disability 
programs  of  at  least  $100,000;  or 

(2)  Any  consultative  examination 
provider  where  the  practice  of  medicine 
(or  osteopathy)  is  primarily  directed 
towards  evaluation  examinations  rather 
than  the  treatment  of  patients;  or 

(3)  Any  consultative  examination 
provider  that  does  not  meet  the  above 
criteria,  but  is  one  of  the  top  five 
consultative  examination  providers,  by 
dollar  volume,  in  the  State  as  evidenced 
by  prior  year  data. 

(c)  State  agencies  have  flexibility  in 
managing  their  consultative 
examination  programs  but  at  a  minimum 
will  provide: 

(1)  An  ongoing  active  recruitment 
program  for  consultative  examination 
providers; 
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(2)  A  process  for  orientation,  training, 
and  review  of  new  consultative 
examination  providers: 

(3)  Procedures  for  control  of 
scheduling  consultative  examinations; 

(4)  Procedures  to  ensure  that  close 
attention  is  given  to  specific  evaluation 
issues  involved  in  each  case.  Medical  or 
supervisory  approval  will  be  required 
for  the  authorization  or  purchase  of  a 
consultative  examination.  The  agency 
will  encourage  active  participation  by 
physicians  in  the  consultative 
examination  oversight  program; 

(5)  Procedures  to  ensure  that  only 
required  examination  and  tests  are 
authorized  in  accordance  with  the 
standards  set  forth  in  this  subpart.  No 
open-ended  authorizations  will  be 
issued.  Additional  tests  or  studies  at  the 
request  of  the  consulting  physician  must 
be  authorized  in  the  same  way  as 
described  in  paragraph  (c)(4)  of  this 
section; 

(6)  Ongoing  review  of  consultative 
examination  results  to  ensure  that 
written  guidelines  are  met; 

(7)  Procedures  for  handling 
complaints; 

(8)  A  systematic  onsite  review 
program  of  key  providers  that  will 
include  annual  onsite  reviews  of  such 
providers  when  claimants  are  present 
for  examinations.  This  provision  does 
not  contemplate  that  such  reviews  will 
involve  participation  in  the  actual 
examination  but  rather  offer  an 
opportunity  to  talk  with  claimants  at  the 
provider's  site  before  and  after  the 
examination  and  review  the  provider's 
overall  on-line  operation; 

(9)  Procedures  for  evaluating  claimant 
reactions  to  key  providers; 

(d)  We,  through  our  regional  oHices, 
will  undertake  at  least  one 
comprehensive  review  of  each  State 
agency  annually  to  evaluate  the  State's 
management  of  the  consultative 
examination  process.  The  review  team 
will  include  our  regional  medical 
advisor  or  his  regional  physician 
delegate.  The  review  will  involve  visits 
to  key  providers,  with  State  staff 
participating,  including  a  program 
physician  when  the  visit  will  deal  with 
medical  techniques,  judgment,  or  factors 
that  go  to  the  core  of  medical 
professionalism; 

(e)  The  State  agencies  will  cooperate 
with  us  and  our  regional  offices  when 
we  conduct  monitoring  activities  in 
connection  with  their  oversight 
management  of  their  consultative 
examination  programs. 

S404.1S19U    Direct  purctws*  of  medlcai 
services  across  State  tines. 

Where  necessary,  a  State  agency  may 
use  a  medical  source  in  a  neighboring 


State  for  a  consultative  examination.  In 
such  cases,  the  State  agency  will  notify 
the  neighboring  State  agency.  The  State 
agency  requesting  the  examination  will 
use  its  fee  schedule  in  determining  the 
fee  to  be  paid  to  the  source  unless  the 
neighboring  State  agency  objects. 
Where  such  situations  arise,  the  State 
agency  desiring  the  examination  will 
ask  the  neighboring  State  agency  to 
make  the  arrangements  using  the  fee 
schedule  of  the  neighboring  State 
agency. 

9.  Section  404.1520  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9404.1520    Evaluation  Of  disability  ki 
general 

(a)  Steps  in  evaluating  disability.  We 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
whether  you  are  disabled.  When  you  file 
a  claim  for  disability  benefits,  we  use 
the  following  evaluation  process.  If  you 
are  doing  substantial  gainful  activity,  we 
will  determine  that  you  are  not  disabled. 
U  you  are  not  doing  substantial  gainful 
activity,  we  will  first  consider  your 
physical  or  mental  impairment(s).  Your 
iinpainnent(s)  must  be  severe  and  meet 
the  duration  requirement  before  we  can 
find  you  to  be  disabled.  We  follow  a  set 
order  to  determine  whether  you  are 
disabled.  We  review  any  current  work 
activity,  the  severity  of  your 
iinpairment(s),  your  residual  functional 
capacity  and  your  age,  education,  and 
work  experience.  If  we  can  find  that  you 
are  disabled  or  not  disabled  at  any  point 
in  the  review,  we  do  not  review  fiu"ther. 
Finally,  it  is  possible  for  you  to  be  found 
disabled  for  a  period  of  time  in  the  past 
although  you  are  not  now  disabled. 
(Once  you  have  been  found  eligible  to 
receive  disability  benefits,  we  follow  a 
somewhat  different  order  of  evaluation 
to  determine  whether  your  eligibility 
continues,  as  explained  in 
S  404.1594(f)(8).) 

4  *  «  *  • 

10.  Section  404.1527  is  revised  to  read 
as  follows: 

S  404. 1527    Medical  opinions  at>o<Jt  your 
impairment  or  disability  by  physlciarts, 
psyctfologlsts  or  ott>er  acceptable  medlcai 
sources. 

(a)  General.  Under  the  statute,  we  are 
responsible  for  making  the  decision 
about  whether  you  meet  the  statutory 
definition  of  disability.  You  can  only  be 
found  disabled  if  you  are  unable  to  do 
any  substantial  gainful  activity  by 
reason  of  any  medically  determinable 
physical  or  mental  impairment  which 
can  be  expected  to  result  in  death  or 
which  has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 


than  12  months.  (See  §  404.1505.)  Your 
impairment  must  result  from  anatomical, 
physiological,  or  psychological 
abnormalities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  (See 
5  404.1508.)  Except  in  cases  of  widows, 
widowers,  and  surviving  divorced 
spouses,  the  decision  as  to  whether  you 
are  disabled  may  involve  more  than 
medical  considerations  and  we  may 
have  to  consider  such  factors  as  age. 
education,  and  past  work  experience. 
Such  vocational  factors  are  not  within 
ths  expertise  of  medical  sources. 

(b)  Medical  opinions  that  are 
conclusive.  A  medical  opinion  by  a 
treating  source  will  be  conclusive  as  to 
the  medical  issues  of  the  nature  and 
severity  of  your  impainnent(s)  where  we 
find  that  (1)  it  is  fully  supported  by 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  and  (2) 
it  is  not  inconsistent  with  the  other 
substantial  medical  evidence  of  record. 
A  medical  opinion  that  is  not  fully 
supported  will  not  be  conclusive. 

(c)  Medical  opinions  that  are  not  fully 
supported.  If  an  opinion  by  a  treating 
source(s)  is  not  fully  supported,  we  will 
make  every  reasonable  effort  (i.e..  an 
initial  request  and.  after  10  days,  one 
followup  request)  to  obtain  from  your 
treating  80urce(s)  the  relevant  evidence 
that  supports  the  medical  opinion(s) 
before  we  make  a  determination  as  to 
whether  you  are  disabled. 

(d)  Inconsistent  medical  opinions. 
Where  we  find  that  the  opinion  of  a 
treating  source  regarding  medical  issues 
is  inconsistent  with  the  evidence  of 
record  including  opinions  of  other 
sources  that  are  supported  by  medically 
acceptable  clinical  and  laboratory 
diagnostic  techniques,  we  must  resolve 
the  inconsistency.  If  necessary  to 
resolve  the  inconsistency,  we  will 
secure  additional  independent  evidence 
and/or  further  interpretation  or 
explanation  from  the  treating  source(s) 
and/or  the  consultative  physician  or 
psychologist.  Our  determination  will  be 
based  on  all  the  evidence  in  your  case 
record,  including  the  opinions  of  the 
medical  sources.  In  resolving  an 
inconsistency,  we  will  give  some  extra 
weight  to  the  treating  source's  supported 
opinion(8)  which  interprets  the  medical 
findings  about  the  nature  and  severity  of 
the  impairment(s). 

Example.— In  a  case  involving  arthritis  of 
the  shoulder,  where  the  X-rays  confirm  bony 
destruction,  the  examinations  indicate 
tnlnimai  swelling  and  inflammation,  but  the 
treating  source  supplies  evidence  of  greater 
restriction  in  the  range  of  motion  than  found 
by  the  consultative  physician,  we  will  ask  the 
treating  source  for  hirther  interpretation  of 
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the  range  of  motion  studies.  11  tne  treating 
source  supplies  a  reasonable  explanation, 
e.g.,  that  the  individual's  condition  is  subject 
to  periods  of  exacerbation,  the  treating 
source's  explanation  will  be  given  some  extra 
weight  over  that  of  the  consultative 
physician. 

(e)  Medical  opinions  that  will  not  be 
considered  conclusive  nor  given  extra 
weight.  We  will  not  consider  as 
conclusive  nor  give  extra  weight  to 
medical  opinions  which  are  not  in 
accord  with  the  statutory  or  regulatory 
standards  for  establishing  disability. 
Thus,  opinions  that  the  individual's 
impairment  meets  the  Listing  of 
Impairments  in  Appendix  1  of  this 
Subpart,  where  the  medical  Endings 
which  are  the  basis  for  that  conclusion 
would  not  meet  the  specific  criteria 
applicable  to  the  particular  impairment 
as  set  out  in  the  Listing,  will  not  be 
conclusive  nor  given  extra  weight. 
Likewise,  an  opinion(s]  as  to  the 
individual's  residual  fiuictional  capacity 
which  is  not  in  accord  with  regulatory 
requirements  set  forth  in  §§  404.1545 
and  404.1546  will  not  be  conclusive  nor 
given  extra  weight. 

Example  1. — A  medical  opinion  that  an 
impairment  meets  listing  2.02,  but  the  medical 
findings  show  that  the  individual's  visual 
acuity  in  the  better  eye  after  hes\  correction 
is  20/100.  would  not  be  conclusive  nor  would 
it  he  given  extra  weight  since  listing  2.02 
requires  that  the  remaining  vision  in  the 
better  eye  after  best  correction  be  20/200  or 
less. 

Example  2.  A  medical  opinion  that  the 
individual  is  limited  to  light  work  when  the 
evidence  shows  that  he  or  she  can  lift  a 
maximum  of  50  pounds  and  lift  25  pounds 
frequently  will  not  be  considered  as 
conclusive  nor  given  extra  weight.  This  is 
because  the  individual's  exertional  capacity 
exceeds  the  criteria  set  forth  in  the 
regulations  for  light  work. 

11.  Section  404.1545  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  404. 1 545    Your  residual  fuftctional 
capacity. 

(a)  General.  Your  impairments  may 
cause  physical  and  mental  limitations 
that  affect  what  you  can  do  in  a  work 
setting.  Your  residual  ftmctional 
capacity  is  what  you  can  still  do  despite 
your  limitations.  If  you  have  more  than 
one  impairment,  we  will  consider  all  of 
your  impairments  of  which  we  are 
aware.  We  consider  your  capacity  for 
various  functions  as  described  in  the 
following  paragraphs;  (b)  physical 
abilities;  (c)  mental  impairments,  and  (d) 
other  impairments.  A  residual  functional 
capacity  assessment  may  include 
descriptions  (even  your  own)  of 
limitations  that  go  beyond  the  symptoms 
that  are  important  in  the  diagnosis  and 


treatment  of  your  medical  condition. 
Observations  of  your  work  limitations  in 
addition  to  those  usually  made  during 
formal  medical  examinations  may  also 
be  used.  These  descriptions  and 
observations,  when  used,  must  be 
considered  along  with  the  rest  of  your 
medical  record  to  enable  us  to  decide  to 
what  extent  your  impainnent(8)  keeps 
you  from  periPorming  particular  work 
activities.  This  assessment  of  your 
remaining  capacity  for  work  is  not  a 
decision  on  whether  you  are  disabled, 
but  is  used  as  the  basis  for  determining 
the  particular  types  of  work  you  may  be 
able  to  do  despite  your  impairment(s). 
Then,  using  the  guidelines  in  §§  404.1560 
through  404.1569,  your  vocational 
background  is  considered  along  with 
your  residual  functional  capacity  in 
arriving  at  a  disability  decision.  In 
deciding  whether  disability  continues  or 
ends,  the  residual  functional  capacity 
assessment  may  also  be  used  to 
determine  whether  any  medical 
improvement  you  have  experienced  is 
related  to  your  ability  to  work  as 
discussed  in  §  404.1594. 
***** 

12.  Section  404.1546  is  revised  to  read 
as  follows: 

S  404. 1 546    Responsibility  for  assessing 
and  determining  residual  functional 
capacity. 

The  State  agency  medical  consultants 
or  other  medical  consultants  designated 
by  the  Secretary  are  responsible  for 
ensuring  that  the  agency  makes  a 
decision  about  your  residual  functional 
capacity.  In  cases  where  the  State 
agency  makes  the  disability 
determination,  a  State  agency  medical 
consultant  must  assess  residual 
functional  capacity  where  it  is  required. 
This  assessment  is  based  on  all  of  the 
evidence  we  have,  including  any 
statements  regarding  what  you  can  still 
do  that  have  been  provided  by  treating 
or  examining  physicians,  consultative 
physicians,  or  any  other  medical 
consultant  designated  by  the  Secretary 
(see  S  404.1545).  For  cases  in  the 
disability  hearing  process,  the 
responsibility  for  deciding  your  residual 
functional  capacity  rests  with  either  the 
disability  hearing  officer  or,  if  the 
disability  hearing  officer's  reconsidered 
determination  is  changed  under 
§  404.918,  with  the  Director  of  the  Office 
of  Disability  Hearings  or  his  or  her 
delegate.  For  cases  at  the 
Administrative  Law  Judge  hearing  or 
Appeals  Council  level,  the  responsibility 
for  deciding  your  residual  functional 
capacity  rests  with  the  Administrative 
Law  Judge  or  Appeals  Council. 

13.  Section  404.1593  is  revised  to  read 
as  follows: 


§  404. 1 593    Medical  evidence  In  continuing 
disability  review  cases. 

(a)  General.  If  you  are  entitled  to  cash 
benefits  or  if  a  period  of  disability  has 
been  established  for  you  because  you 
are  disabled,  we  will  have  your  case  file 
with  the  supporting  medical  evidence 
previously  used  to  establish  or  continue 
your  entitlement.  Generally,  therefore, 
the  medical  evidence  needed  will  be 
that  required  to  make  a  current 
determination  as  to  whether  you  are  still 
disabled,  as  defined  under  the  medical 
improvement  review  standard  (see 

;§  404.1579  and  404.1594). 

(b)  Obtaining  evidence  from  your 
medical  sources.  You  must  give  us 
reports  from  your  physician, 
psychologist,  or  others  who  have  treated 
or  evaluated  you,  as  well  as  any  other 
evidence  that  will  help  us  determine  if 
you  are  still  disabled  (see  §  404.1512). 
You  must  have  a  good  reason  for  not 
giving  us  this  information  or  we  may 
find  that  your  disability  has  ended  (see 

S  404.1594(e)(2)).  If  we  ask  you,  you  must 
contact  your  medical  sources  to  help  us 
get  the  medical  reports.  We  will  make 
every  reasonable  effort  to  help  you  in 
getting  medical  reports  when  you  give 
us  permission  to  request  them  from  your 
physician,  psychologist,  or  other  medical 
sources.  Every  reasonable  effort  means 
that  we  will  make  an  initial  request  and, 
after  10  days,  one  foUowup  request  to 
your  medical  source  to  obtain  the 
medical  evidence  necessary  to  make  a 
determination  before  we  evaluate 
medical  evidence  obtained  from  another 
source  on  a  consultative  basis.  The 
medical  source  will  have  20  days  from 
the  followup  to  reply  (unless  experience 
indicates  that  a  longer  period  is 
advisable  in  a  particular  case).  In  some 
instances  we  may  order  a  consultative 
examination  while  awaiting  receipt  of 
medical  source  evidence.  Before 
deciding  that  your  disability  has  ended, 
we  will  develop  a  complete  medical 
history  covering  at  least  the  preceding 
12  months  (see  S  404.1512(b)). 

(c)  When  we  will  purchase  a 
consultative  examination.  A 
consultative  examination  may  be 
purchased  when  we  need  additional 
evidence  to  determine  whether  or  not 
your  disability  continues.  As  a  result, 
we  may  ask  you,  upon  our  request  and 
reasonable  notice,  to  undergo 
consultative  examinations  and  tests  to 
help  us  determine  if  you  are  still 
disabled  (see  S  404.1517).  We  will 
decide  whether  or  not  to  purchase  a 
consultative  examination  in  accordance 
with  the  standards  in  §§  404  1519a 
through  404  151 9f. 


ijo::- 
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:  A HT416-{ AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Part  416,  Subpart  L  Chapter 
III  of  Title  20.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  Subpart  I 
is  revised  to  read  as  follows,  and  all 
other  authority  citations  which  appear 
throughout  Subpart  I  are  removed. 

Authority:  Sees.  1102. 1614.  and  1631.  of  the 
Social  Security  Act,  as  amended,  42  U.&C. 
130Z.  1382c.  and  1383. 

2.  The  Table  of  Contents  for  Subpart  I 
is  amended  by  adding  an  entry  for 

§  416.903a.  and  by  adding  the  following 
center  headings  and  §§  416.919  through 
416.919U.  to  follow:  §  416.918,  to  read  as 
follows: 

Subpart  I — Oetennlning  Dteat>iHty  and 
Blindness 


416.903a    Program  integrity. 
•         •         •         *         * 

Standards  to  be  Used  in  Determining  when  a 
Consultative  Examination  will  be  obtained  in 
Connection  with  Disability  DeterminatioDS 

416.919    The  consultative  examinution. 
416.9198    When  we  will  purchase  a 

consultative  examination  and  how  we 

will  use  it 
416.919b    When  we  will  not  purchase  a 

consultative  examination. 
416.919c    Purchase  of  title  XVI  slight 

impairment  examinations. 
4l6.919e    Purchase  of  the  consultative 

examinations  at  the  reconsideration 

level. 
416.919f    Securing  medical  evidence  at  the 

AL]  hearing  leveL 

Standards  For  the  Type  of  Referral  and  For 
Report  Content 

416.919g    Type  of  purchased  examinations 

and  selection  of  source. 
4ie.919h     Your  treating  physician  or 

psychologist. 
41 6.91 9i    Other  sources  for  consultative 

examinations 
416.919J    Objections  to  the  designated 

physician  or  psychologist. 
416.919k     Purchase  of  medical  examinations. 

laboratory  tests,  and  other  services. 
416.9191    Requesting  examination  by  a 

specific  physician,  psychologist  or 

institution — AL)  hearing  level. 
416.919m    Diagnostic  surgical  procedures. 
416.919n    Informing  the  examining  physician 

or  psychologist  of  examination 

scheduling  and/or  duration,  report 

content  and  signature  requirements. 
416.9190    When  a  properly  signed 

consultative  examination  report  has  not 

been  received. 
416.919p    Reviewing  reports  of  consultative 

examinations. 
416.919q    Conflict  of  interest  • 


Authtwizing  and  Monitoring  the  Refwtal 
Process  Used 

416.9198    Authorizing  and  monitoring 
consultative  examinations. 

Procedures  to  Monitor  the  Consultative 
ExaminatioD 

41B.919t    Consultative  examination 

oversight 
41S.919U    Direct  purchase  of  medical 

services  across  State  tines. 


3.  Sectioo  416.902  is  revised  to  read  as 
foDows: 

i  416.902    GaiMral  definitions  and  tenns 
for  this  subpart. 
As  used  in  the  subpart — 

'"Secretary**  means  the  Secretary  of 
Health  and  Human  Services. 

"State  agency"  means  that  agency  of 
a  State  which  has  been  designated  by 
the  State  to  carry  out  the  disability 
determination  function. 

"Treating  source"  means  your  own 
physician  or  psychologist  who  has 
provided  you  with  medical  treatment  or 
evaluation  and  who  has  an  ongoing 
treatment  relationship  with  you.  "Source 
or  record"  means  a  hospital,  clinic  or 
other  source  that  has  provided  you  with 
medical  treatment  or  evaluation,  as  well 
as  a  physician  or  psychologist  who  has 
treated  or  evaluated  you  but  does  not 
have  an  ongoing  treatment  relationship 
with  you.  "Medical  sources"  refers  to 
both  treating  sources  and  sources  of 
record. 

"We"  or  "us"  refers  to  either  the 
Social  Security  Administration  or  the 
State  agency  making  the  disability  or 
blindness  determination. 

"You"  refers  to  the  person  who  has 
applied  for  benefits  or  is  receiving 
benefits  based  on  disability  or 
blindness. 

4.  Section  416.903a  is  added  to  read  as 
follows: 

S416-903a    Program  Intagrlty. 

^We  will  not  use  in  our  program  any 
individual  or  entity  who  is  excluded, 
suspended,  or  otherwise  barred  from 
participation  in  the  Medicare  or 
Medicaid  programs,  or  any  other 
Federal  or  Federally-assisted  program: 
who  has  been  convicted,  under  Federal 
or  State  law,  in  connection  with  the 
delivery  of  health  care  services,  of 
fraud,  theft,  embezzlement,  breach  of 
fiduciary  responsibility  or  financial 
abuse;  who  has  been  convicted  under 
Federal  or  State  law  of  unlawful 
manufacture,  distribution,  prescription, 
or  dispensing  of  a  controlled  substance: 
whose  license  to  provide  health  care 
services  is  revoked  or  suspended  by  any 
State  licensing  authority  for  reasons 
bearing  on  professional  competence, 
professional  conduct,  or  financial 


integrity;  who  has  surrendered  such  a 
license  while  formal  disciplinary 
proceedings  involving  professional 
conduct  were  pending:  or  who  has  had  a 
civil  monetary  assessment  or  penalty 
imposed  on  such  individual  or  entity  for 
any  activity  described  in  this  section  or 
as  a  result  of  formal  disciplinary 
proceedings.  Also  see  §S  416.919(a)  and 
416.9igg(b). 

§416.908    (Amended] 

5.  Section  416.908  is  amended  by 
adding  the  cross-reference  "{see 

§  416.927)".  at  the  end  of  the  penultimate 
sentence. 

6.  Section  416.912  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§416.912    Your  responslMmy  to  submit 

evidenee. 

•         «         •         *         * 

[h)  Kind  of  evidence.  You  m\iat 
provide  medical  evidence  showing  that 
you  have  an  impainnent(s)  and  how 
severe  it  is  during  the  time  you  say  that 
you  are  disabled.  We  will  consider  only 
impairment(8)  you  say  you  have  or 
about  which  we  receive  evidence. 
Before  deciding  that  you  are  not 
disabled,  we  will  develop  your  complete 
medical  history  (i.e.,  evidence  from  the 
records  of  your  medical  sources) 
covering  at  least  the  preceding  12 
months,  unless  you  say  that  your 
disabihty  began  less  than  12  months 
before  you  filed  your  application.  We 
will  make  every  reasonable  effort  to 
help  you  in  getting  medical  reports  from 
your  own  medical  sources  when  you 
give  us  permission  to  request  them. 
Every  reasonable  effort  means  that  we 
will  make  an  initial  request  and.  after  10 
days,  one  foUowup  request  to  your 
medical  source  to  obtain  the  medical 
evidence  necessary  to  make  a 
determination  before  we  evaluate 
medical  evidence  obtained  from  another 
source  on  a  consultative  basis.  The 
medical  source  will  have  20  days  from 
the  foHowup  to  reply  (unless  experience 
indicates  that  a  longer  period  is 
advisable  in  a  particular  case).  In  some 
instances  we  may  order  a  consultative 
examination  while  awaiting  receipt  of 
medical  source  evidence.  If  we  ask  you 
to  do  90,  you  must  contact  your  medical 
sources  to  help  us  get  the  medical 
reports.  If  we  ask  you,  you  must  also 
provide  evidence  about  your — 

(1)  Age: 

(2)  Education  and  training; 

(3)  Work  experience; 

(4)  Daily  activities  both  before  and 
after  the  date  you  say  that  you  became 
disabled; 

(5)  Efforts  to  work;  and 
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(6)  Any  other  evidence  showing  how 
your  impainnent(8)  affects  your  abihty 
to  work.  (In  5§  416.960  through  416.969, 
we  discuss  in  more  detail  the  evidence 
we  need  when  we  consider  vocational 
factors.) 

7.  Section  416.913  is  amended  by 
revising  paragraph  (b)(6)  and  paragraph 
(c)  to  read  as  follows  the  heading  of 
paragraph  (b)  and  (b)  introductory  text 
are  republished. 

§416.913    Medical  evidenc*  of  your 
Impainnent 

*        *        *        *        « 

(b)  Medical  reports.  Medical  reports 
should  include — 

***** 

(6)  Statements  about  what  you  can 
still  do  despite  your  impaimnentts) 
based  on  the  medical  source's  findings 
on  the  factors  under  paragraph  (b)  (1) 
through  (5)  of  this  section  (except  in 
statutory  blindness  claims).  (See 
5  416.927.) 

(c)  Statements  about  what  you  can 
still  do.  Statements  about  what  you  can 
still  do  (based  on  the  medical  source's 
findings  on  the  factors  under  paragraph 
(b)  (1)  through  (5)  of  this  section)  should 
describe — 

(1)  The  medical  source's  opinion 
about  your  ability,  despite  your 
impairment(s),  to  do  work-related 
activities  such  as  sitting,  standing, 
moving  about,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling; 
and 

(2)  In  cases  of  mental  impairment(8], 
the  medical  source's  opinion  about  your 
abihty  to  reason  or  make  occupational, 
personal,  or  social  adjustments.  (See 

S  416.927.) 
***** 

8.  The  following  center  headings  and 
new  SS  416.919  through  416.919u  are 
added  immediately  after  §  416.918,  to 
read  as  follows: 

Standards  to  be  Used  in  Determining 
When  a  Consultative  Examination  Will 
be  Obtained  in  Connection  with 
Disability  Determinations 

S  416.919    Ttw  consuKattv*  cxamlnattoa 

(a)  General.  A  consultative 
examination  is  a  physical  or  mental 
examination  or  test  purchased  for  you  at 
our  request  and  expense  from  a  treating 
physician  or  psychologist,  another 
source  of  record,  or  an  independent 
source.  The  decision  to  purchase  a 
consultative  examination  will  be  made 
on  an  individual  case  basis  in 
accordance  with  the  provisions  of 
S  416.919a  through  {  416.919f.  Selection 
of  the  source  for  the  examination  will  be 
consistent  with  the  provisions  of 
S  416.903a. 


(b)  Recontacting  medical  sources. 
When  evidence  received  from  your 
treating  physician  or  other  medical 
sources  is  inadequate  to  allow  us  to 
determine  whether  you  are  disabled, 
additional  information  may  be  readily 
available  from  your  treating  physician 
or  other  medical  sources  in  your  record 
(that  is,  your  case  file)  and  must  be 
obtained  when  signiHcant  to  the 
disability  determination.  Whenever 
possible  this  contact  will  be  made  by  a 
physician  since  a  direct  doctor-to-doctor 
contact  is  very  productive.  Before 
purchasing  an  examination,  therefore, 
every  consideration  will  be  given  to 
whether  the  additional  information 
needed  is  readily  available  from  the 
records  of  your  medical  sources.  (See 
5  416.917(b)  for  reasons  why  more 
evidence  may  be  needed  and  §  416.993 
for  your  obligation  to  have  a 
consultative  examination  when  we 
request  it.) 

9  416.919a    Whrni  we  wW  purctiase  a 
consultative  examination  and  how  wre  wlH 
use  it 

(a)  General.  (1)  The  decision  to 
purchase  a  consultative  examination  for 
you  will  be  made  after  full  consideration 
is  given  to  whether  the  additional 
information  needed  (e.g.,  clinical 
findings,  laboratory  tests,  diagnosis,  and 
prognosis,  etc.)  is  readily  available  from 
the  records  of  your  medical  sources.  We 
will  seek  clarification  from  a  medical 
source  who  has  provided  a  report  when 
that  report  contains  a  conflict  or 
ambiguity,  or  does  not  contain  all 
necessary  information  or  when  the 
information  supphed  is  not  based  on 
objective  evidence.  We  will  not. 
however,  seek  clarification  irom  a 
medical  source  when  it  is  clear  that  the 
source  either  cannot  or  will  not  provide 
the  necessary  findings,  or  cannot 
reconcile  a  conflict  or  ambiguity  in  the 
findings  provided  from  the  source's 
records.  Therefore,  before  purchasing  a 
consultative  examination,  we  will 
consider  not  only  existing  medical 
reports,  but  also  the  background  report 
containing  your  allegations  and 
information  about  your  vocational 
background,  as  well  as  other  pertinent 
evidence  in  your  file. 

(2)  When  we  purchase  a  consultative 
examination,  we  will  use  the  report  from 
the  consultative  examination  to  try  to 
resolve  a  conflict  or  ambiguity  if  one 
exists.  We  will  do  this  by  comparing  the 
persuasiveness  and  value  of  the 
evidence.  We  will  also  use  a 
consultative  examination  to  secure 
needed  medical  evidence  the  file  does 
not  contain  such  as  clinical  findings, 
laboratory  tests,  a  diagnosis  or 
prognosis  necessary  for  decision. 


(b)  Situations  requiring  a  consultative 
examination.  A  consultative 
examination  may  be  purchased  when 
the  evidence  as  a  whole,  both  medical 
and  nonmedical,  is  not  sufficient  to 
support  a  decision  on  your  claim.  In 
addition,  other  situations,  such  as  one  or 
more  of  the  following,  will  normally 
require  a  consultative  examination 
(these  situations  are  not  all-inclusive): 

(1)  The  specific  additional  evidence 
needed  for  adjudication  has  been 
pinpointed  and  high  probability  exists 
for  obtaining  it  through  purchase. 

(2)  The  additional  evidence  needed  is 
not  contained  in  the  records  of  your 
treating  sources. 

(3)  Evidence  that  may  be  needed  from 
your  treating  or  other  medical  sources 
cannot  be  obtained  for  reasons  beyond 
your  control  such  as  death  or 
noncooperation  of  the  medial  source. 

(4)  Highly  technical  or  specialized 
medical  evidence  which  is  needed  is  not 
available  from  your  treating  sources. 

(5)  A  conflict.^nconsistency, 
ambiguity  or  insufficiency  in  the 
evidence  must  be  resolved. 

(6)  There  is  an  indication  of  a  change 
in  your  condition  that  is  likely  to  affect 
your  ability  to  function,  but  current 
severity  is  not  documented. 

(7)  Information  provided  by  any 
source  appears  not  to  be  supported  by 
objective  evidence. 

§416.919t)    When  wt  «vin  not  purchaM  ■ 
consultative  examination. 

A  consultative  examination  will  not 
be  purchased  in  the  following  situations 
(these  situations  are  not  all-inclusive): 

(a)  When  any  issues  about  the  actual 
performance  of  substantial  gainful 
activity  have  not  been  resolved. 

(b)  When,  on  the  basis  of  your 
allegations  and  all  available  medical 
reports  in  your  case  file,  it  is  apparent 
that  you  do  not  have  an  impairment(s) 
which  will  have  more  than  a  minimal 
effect  on  your  capacity  to  work. 

(c)  When  you  do  not  meet  all  of  the 
nondisability  requirements. 

§416.9190    Purchase  of  ttUe  XVt  alight 
Impainnent  sxamlnationa. 

(a)  You  may  have  filed  a  title  XVI 
disability  claim  even  though  there  is  no 
history  of  medical  treatment  and  the 
alleged  impairment  is  apparently  slight. 
This  situation  may  occur,  for  example, 
where  a  State  or  local  welfare  agency 
requires  you  to  obtain  a  formal  tiUe  XVI 
determination  before  it  will  authorize 
welfare  payments  to  you.  The 
procedures  that  follow  may  be  applied 
by  us  in  the  development  of  such  a  case. 
The  method  of  obtaining  medical 
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evidence  described  in  this  section  will 
be  used  by  us  only  when: 

(1)  You  have  noiiistacy  of  medical 
examination  or  treatment  or  there  Is 
some  existing  medical  evidence  but  it  is 
not  relevant:  and 

|2)  Your  impairment  appears  to  be 
slight,  based  on  the  nature  of  the 
allegations  and  the  observations  of 
record. 

(b)  The  absence  of  a  medical 
examination  or  treatment  is  not.  of  itself, 
evidence  of  a  slight  impairment.  An 
objective  of  this  procedure,  therefore,  is 
to  assure  that  you  are  given  an 
opportunity  to  submit  medical  evidence 
at  no  personal  expense.  (Any  doubt  as 
to  whether  the  impairment  is  slight  will 
be  resolved  in  favor  of  doing  the  usual 
development.)  Alternatively,  we  will 
contact  you  for  supplemental 
information  before  proceeding  with  the 
development. 

(c)  Essentially,  we  will  ask  you  to 
have  an  appropriate  medical 
examination  (at  our  expense)  and  to 
have  the  report  of  the  examination  sent 
to  us. 

(d)  You  will  be  advised  that: 

(1)  An  examination  is  necessary  in 
order  to  evaluate  your  current  condition: 

(2)  We  must  receive  evidence  of  this 
examination;  and 

(3)  We  will  pay  the  costs  involved. 

(e)  We  will  not  ordinarily  make  an 
appointment  for  this  examination. 
Rather,  we  will  ask  you  to  make 
arrangements  for  a  medical 
examination.  If  we  can  furnish  the 
names  of  physicians  or  psychologists 
near  your  residence  who  can  be 
expected  to  give  a  relatively  prompt 
appointment,  we  will  do  so.  If  you 
request  assistance  in  making  the 
appointment,  we  will  make  the 
necessary  arrangements.  Additionally,  if 
you  appear  to  be  unable  to  prosecute 
your  claim,  we  will  help  you. 

(f)  When  we  notify  you  that  an 
examination  is  necessary,  we  will 
enclose  with  the  notice  a  medical  report 
form,  a  form  for  you  to  authorize  release 
of  the  medical  report  to  us,  and  a  letter 
to  the  provider.  The  letter  to  the 
provider  will  explain  the  reason  for  the 
examination  and  provide  your 
allegations  as  to  complaints  and 
symptoms.  However,  the  alleged 
impairment  will  not  be  specified  as  that 
may  direct  the  examination  at  a  specific 
impairment.  The  letter  to  the  provider 
will  also  point  out  that  the  report  of  the 
examination  should  contain  adequate 
medical  history  and  a  physical 
examination  to  permit  an  independent 
determination  by  us  concerning  the 
nature,  severity,  and  duration  of  your 
impairment.  It  may  also  be  necessary  to 
preauthorize  certain  minimal  laboratory 


testing  such  as  hematocrit,  white  blood 
cell  and  differential,  and  urinalysis.  The 
provider  witt  be  advised  to  request,  l^ 
telephone,  authorization  for  additional 
laboratory  tests  he  or  she  deems 
necessary.  Finally,  the  letter  will  state 
the  approximate  fee  we  will  pay  for  the 
examination.  If  only  a  slight  impairment 
is  involved,  the  report  of  such  an 
examination  will  provide  the  evidence 
needed  to  make  a  determination. 

(g)  Action  after  evidence  is  requested. 
If  we  ask  you  to  have  an  examination, 
you  will  be  presumed  able  to  obtain  it 
unless  there  is  evidence  to  the  contrary. 
If  we  do  not  receive  a  report  within  a 
reasonable  time,  and  there  is  no 
indication  that  you  did  not  receive  the 
request  for  evidence,  we  will  decide  the 
case  on  the  evidence  in  ^e.  Your  claim 
may  be  denied  at  any  point  if  you  are 
uncooperative  (see  S  416.916}  and  there 
is  no  indication  that  you  are  unable, 
rather  than  unwilling,  to  provide  the 
requested  information. 

§  416,919e    Purcttase  of  consuttathf* 
examinations  at  ttw  reconstdoration  l«v*L 

(a)  When  you  request  a  review  of  our 
iaitlal  denial  determination  at  the 
reconsideration  level  of  review, 
consultative  medical  examinations  will 
be  obtained  when  needed,  but  not 
routinely.  A  consultative  examination 
will  not.  If  possible,  be  performed  by  the 
same  physician  or  psychologist  used  in 
the  initial  claim. 

I  (b)  Where  the  evidence  tends  to 
^bstantiate  an  affirmation  of  the  Initial 
denial  but  you  state  that  the  treating 
physician  or  psychologist  considers  you 
disabled,  we  will  consider  obtaining  a 
consultative  examination  from  your 
physician  (or  psychologist).  This  Is  to 
ensure  that  all  relevant  evidence  has 
been  obtained  and  that  we  have 
thoroughly  reconsidered  your  claim. 

S41«.919f    SMurtng  nwdlcai  evidanca  at 
Mm  AU  hearing  lavaL 

(a)  Where  there  is  a  conflict  In  the 
medical  evidence  at  the  hearing  level  of 
review  before  an  administrative  law 
Judge  (ALJ),  the  ALJ  will  try  to  resolve  It 
by  comparing  the  persuasiveness  and 
value  of  the  conflicting  evidence.  The 
AL)'8  reasoning  will  be  explained  in  the 
decision  rationale.  Where  such 
resolution  is  not  possible,  the  ALJ  will 
secure  additional  medical  evidence  (e.g.. 
clinical  findings,  laboratory  tests, 
diagnosis,  prognosis,  etc.)  to  resolve  the 
conflict.  Even  in  the  absence  of  a 
conflict,  the  ALJ  will  also  secure 
additional  medical  evidence  when  the 
file  does  not  contain  clinical  findings, 
laboratory  tests,  a  diagnosis,  or  a 
prognosis  necessary  for  a  decision. 


(b)  Before  requesting  a  consultative 
examination,  the  ALJ  will  ascertain 
whether  the  information  is  available  as 
a  result  of  a  recent  examination  hy  any 
of  your  medical  sources.  If  U  Is.  the  ALJ 
will  request  the  evidence  from  that 
medical  practitioner.  If  contact  with  the 
medical  source  is  not  productive  for  any 
reason,  or  if  there  is  no  recent 
examination  by  a  medical  source,  the 
AL}  will  obtain  a  consultative 
examination. 

Standards  for  the  Type  of  Referral  and 
for  Report  Content 

{416.919g    Typa  of  purct>aaad 
examinations  and  saiectlon  of  source. 

(a)  The  types  of  examinations  and 
tests  we  purchase  depend  upon  the 
additional  evidence  needed  for  the 
disability  determination.  We  will 
purchase  only  the  specific  evidence 
needed.  For  example,  if  special  tests 
(such  as  X-ray.  blood  studies,  or  EKG) 
will  furnish  the  additional  evidence 
needed  for  the  disability  determination, 
a  more  comprehensive  medical 
examination  will  not  be  authorized, 

(b)  The  physician  or  psychologist 
selected  to  do  the  examination  or  test 
must  be  qualified.  The  physician's  or 
psychologist's  qualifications  must 
Indicate  that  the  physician  or 
psychologist  Is  currently  Ucensed  In  the 
State  and  has  the  training  and 
experience  to  perform  the  type  of 
examination  or  test  requested.  The 
physician  or  psychologist  may  use 
support  staff  to  help  perform  the 
examination.  Any  such  support  staff 
must  meet  appropriate  licensing  or 
certification  requirements  of  the  State. 
See  also  {  416.903a. 

§  416.919t)    Your  treating  physician  or 
psydioiogist. 

When  in  our  judgment  your  treating 
physician  or  psychologist  is  qualified, 
equipped,  and  willing  to  perform  the 
additional  examination  or  tests  for  the 
fee  schedule  payment,  and  furnishes 
complete  and  timely  reports,  your 
treating  physician  or  psychologist  will 
be  selected  to  do  the  purchased 
examination.  Even  if  only  a 
supplemental  test  Is  required,  your 
treating  physician  or  psychologist  Is 
ordinarily  the  preferred  source. 

§416.9191    Other  sources  for  consuttathra 
examinations. 

In  the  following  situations,  a  source 
other  than  your  treating  physician  or 
psychologist  will  be  used  for  a 
purchased  examination  or  test  (these 
situations  are  not  all-inclusive): 

(a)  Your  treating  physician  or 
psychologist  prefers  not  to  perform  such 
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an  examination  or  does  not  have  the 
equipment  to  provide  the  specific  data 
needed,  e.g.,  ventilatory  studies  are 
needed,  aad  your  physician  does  not 
v^ish  to  make  arrangements  to  obtain 
these  tests. 

(b)  There  are  conflicts  or 
inconsistencies  in  your  file  which  cannot 
be  resolved  by  going  back  to  your 
treating  physician  or  psychologist. 

(c)  You  prefer  a  source  other  than 
your  treating  physician  or  psychologist 
and  have  a  good  reason  for  your 
preference. 

(d)  We  know  fixim  experience  through 
previous  purchase  of  evidence  that  your 
treating  physician  or  psychologist  may 
not  be  a  productive  source,  e.g.,  does  not 
provide  complete  or  timely  reports. 

§416.919J    Objections  to  the  (tesignated 
physician  or  psychologist 

You  or  your  representative  may  object 
to  your  being  examined  by  a  designated 
physician  or  psychologist  If  there  is  a 
good  reason  for  the  objection,  we  will 
schedule  the  examination  with  another 
physician  or  psychologist  A  good 
reason  may  be  where  the  consultative 
examination  physician  or  psychologist 
had  previously  represented  an  interest 
adverse  to  you.  For  example,  the 
physician  or  psychologist  may  have 
represented  your  employer  in  a  workers' 
compensation  case  or  may  have  been 
involved  in  an  insurance  claim  or  legal 
action  adverse  to  you.  Other  things  we 
will  consider  are:  language  barrier, 
office  location  of  consultative 
examination  physician  or  psychologist 
(2nd  floor,  no  elevator,  etc.),  travel 
restrictions,  and  examination  by  the 
physician  or  psychologist  in  connection 
with  a  previous  unfavorable 
determination.  If  the  objection  is 
because  a  physician  or  psychologist 
allegedly  "lacks  objectivity"  (in  general, 
but  not  in  relation  to  you  personnally) 
we  will  review  the  allegations  (see 
§  416.9198).  To  avoid  a  delay  in 
processing  your  claim,  the  consultative 
examination  in  your  case  will  be 
changed  to  another  physician  or 
psychologist  while  a  review  is  being 
conducted.  Any  objection  to  use  of  the 
substitute  physician  or  psychologist  will 
be  handled  in  the  same  manner. 
However,  if  we  previously  conducted 
such  a  review  and  found  that  the  reports 
of  the  consultative  physician  or 
psychologist  in  question  conform  to  our 
guidelines,  then  we  will  not  change  your 
examination. 

§  416^19l(    Purchase  of  medical 
examinations,  iatMwatory  tests  and  ottier 
services. 

We  may  purchase  medical 
examinations.  X-rays  and  laboratory 


tests  (including  specialized  tests  such  as 
pulmonary  functions.  EKGs,  stress  tests, 
etc.)  from  a  licensed  physician  or 
psychologist  hospital  or  clinic. 
Psychiatric  evaluations  and 
psychological  evaluations  and  tests  are 
also  included  in  this  category. 

(a)  The  rates  of  payment  to  be  used 
for  purchasing  medical  or  other  services 
necessary  to  make  determinations  of 
disability  may  not  exceed  the  highest 
rate  paid  by  Federal  or  other  agencies  in 
the  State  for  the  same  or  similar  types  of 
service.  The  State  will  determine  the 
rates  of  payment  to  be  used  for 
purchasing  such  services.  The  amount  of 
reimbursement  to  the  physician  provider 
will  be  the  amount  billed  for  the 
services  or  the  rates  of  payment  which 
the  State  uses  for  purchasing  such 
services,  whichever  is  lower. 

(b)  If  a  physician's  bill,  or  a  request 
for  payment  for  a  physician's  services 
includes  a  charge  for  a  laboratory  test 
for  which  payment  may  be  made  under 
this  part  the  amount  payable  with 
respect  to  the  test  shall  be  determined 
as  follows: 

(1)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  personally 
performed  or  supervised  by  the 
physician  who  submitted  the  bill  (or  for 
whose  services  the  request  for  payment 
was  made)  or  by  another  physician  with 
whom  that  physician  shares  his  or  her 
practice,  the  payment  will  be  based  on 
the  physician's  usual  and  customary 
charge  for  the  test  or  the  rates  of 
payment  which  the  State  uses  for 
purchasing  such  services,  whichever  is 
the  lesser  amount. 

(2)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  performed  by 
an  independent  laboratory,  the  amount 
of  reimbursement  will  not  exceed  the 
billed  cost  of  the  service  or  the  rates  of 
payment  which  the  State  uses  for 
purchasing  such  services  whichever  is 
the  lesser  amount.  A  nominal  payment 
may  be  made  to  the  physician  for 
collecting,  handling  and  shipping  the 
specimen  to  the  laboratory  if  the 
physician  bills  for  such  a  service.  The 
total  reimbursement  may  not  exceed  the 
rates  of  payment  which  the  State  uses 
for  purchasing  such  services. 

(c)  The  State  will  assure  that  it  can 
support  the  rates  of  payment  it  uses.  The 
State  shall  also  be  responsible  for 
monitoring  and  overseeing  the  rates  of 
payment  it  uses  to  ensure  compliance 
with  paragraphs  (a)  and  (b)  of  this 
section. 

§416.9191    Requesting  examiftation  by  a 
specific  ptiysiclan,  psyct>ologist  or 
Institution — ALJ  hearing  level 

(a)  In  an  unusual  case,  an  AL]  may 
have  reason  to  request  an  examination 


by  a  particular  physician,  psychoiogist 
or  institution.  Some  examples  include 
the  following: 

(1)  Conflicts  in  the  existing  medical 
evidence  require  resolution  by  a 
recognized  authority  in  a  particular 
specialty: 

(2)  The  impairment  requires 
hospitalization  for  diagnostic  purposes; 
or 

(3)  Your  treating  physician  or 
psychologist  is  in  the  best  position  to 
submit  a  meaningful  report 

§  416.919m    Diagnostic  surgical 
procedures. 

We  will  not  order  diagnostic  surgical 
procedures  such  as  myelograms  and 
arteriograms  for  the  evaluation  of 
disability  under  the  Social  Security 
program.  In  addition,  we  will  not  order 
procedures  such  as  cardiac 
catheterization  and  surgical  biopsy. 
However,  if  any  of  these  procedures 
have  been  performed  as  part  of  a 
workup  by  your  treating  physician  or 
other  medical  source,  the  results  may  be 
secured  and  used  to  help  evaluate  an 
impairment(s)'s  severity. 

§  416.919n    Intormlng  the  esamining 
physician  or  psychoiogist  of  eisminatton 
scheduling  and/or  duration,  report  content 
and  signature  requirements. 

The  physicians  or  psychologists  who 
perform  consultative  examinations  will 
have  a  good  understanding  of  the  Social 
Security  disability  programs  and  their 
evidentiary  role.  They  will  be  made  fully 
aware  of  their  responsibilities  and 
obligations  regarding  confidentiality  as 
described  in  5  401.105(e).  Consulting 
physicians  or  psychologists  will  be  fully 
informed  at  the  time  we  first  contact 
them,  and  at  subsequent  appropriate 
intervals,  of  the  following  obligations: 

(a)  In  scheduling  full  consultative 
examinations,  sufficient  time  should  be 
allowed  to  permit  the  examining 
physician  to  take  a  case  history  and 
perform  the  examination  (including  any 
needed  tests).  The  following  scheduling 
intervals  should  be  applied  for 
examinations. 

(1)  General  medical  examination,  at 
least  20  minutes; 

(2)  Comprehensive  general  medical 
examination,  at  least  30  minutes: 

(3)  Comprehensive  musculoskeletal  or 
neurological  examination,  at  least  20 
minutes: 

(4)  Comprehensive  psychiatric 
examination,  at  least  40  minutes: 

(5)  Psychological  examination,  at  least 
60  minutes  (Additional  time  may  be 
required  depending  on  types  of 
psychological  tests  administered):  and 
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(6J  All  others,  at  least  30  minutes  or  in 
accordance  with  accepted  medical 
practices. 

We  recognize  that  actual  practice  will 
dictate  that  some  examinations  may  be 
scheduled  with  greater  or  less 
frequency,  depending  on  the 
circumstances  in  a  particular  situation. 
The  purpose  of  these  scheduling  time 
frames  is  to  ensure  that  such 
examinations  are  complete  and  that 
sufficient  time  is  made  available  to 
obtain  the  information  needed  to  make 
an  accurate  determination  in  your  case. 
State  agencies  will  monitor  the 
scheduling  of  examinations  to  ensure 
that  any  overscheduling  is  avoided,  as 
overscheduling  may  lead  to 
examinations  of  so  short  a  duration  as 
to  preclude  the  possibility  of  a  thorough 
examination. 

(b)  Report  content.  The  reported 
results  of  your  medical  history, 
examination,  pertinent  requested 
laboratory  findings,  discussions  and 
conclusion^  must  conform  to  accepted 
professional  standards  and  practices  in 
the  medical  field  for  a  complete  and 
competent  examination.  The  facts  in  a 
particular  case  and  the  information  and 
findings  already  reported  in  the  medical 
and  other  evidence  of  record  will  dictate 
the  extent  of  detail  needed  in  the 
consultative  examination  report  for  that 
case.  Thus,  the  detail  and  format  for 
reporting  the  results  of  a  purchased 
examination  will  vary  depending  upon 
the  type  of  examination  or  testing 
requested.  The  reporting  of  information 
will  differ  from  one  type  of  examination 
to  another  when  the  requested 
examination  relates  to  the  performance 
of  tests  such  as  ventilatory  function 
tests,  treadmill  exercise  tests,  or 
audiological  tests.  The  medical  report 
must  be  complete  enough  to  help  us 
determine  the  nature,  severity,  duration 
of  the  impairment  and  residual 
functional  capacity.  Pertinent  points  in 
your  medical  history,  such  as  a 
description  of  chest  pain,  will  reflect 
your  statements  of  your  symptoms,  not 
simply  the  physician's  or  psychologist's 
statements  or  conclusions.  The 
examining  physician's  or  psychologist's 
report  of  the  consultative  examination 
will  include  the  objective  medical  facts. 

(c)  Elements  of  a  complete 
examination.  A  complete  examination  is 
one  which  involves  all  the  elements  of  a 
standard  examination  in  the  applicable 
medical  specialty.  When  a  complete 
examination  is  involved,  the  report  will 
include  the  following  elements: 

(1)  Your  major  or  chief  complaint(8). 

(2)  A  detailed  description,  within  the 
area  of  specialty  of  the  examination,  of 
the  history  of  your  major  complaint(s]. 


(3)  A  description,  and  disposition,  of 
pertinent  "positive,"  as  well  as 
"negative,"  detailed  findings  based  on 
the  history,  examination  and  laboratory 
tests  related  to  the  major  complaint(s) 
and  any  other  abnormalities  reported  or 
found  during  examination  or  laboratory 
testing. 

(4)  The  results  of  laboratory  and  other 
tests  (e.g..  X-rays)  performed  according 
to  the  requirements  stated  in  the  Listing 
of  Impairments  (see  Appendix  1  of 
Subpart  P  of  Part  404). 

(5)  The  diagnosis  and  prognosis  for 
your  impairment(8). 

(6)  A  statement  as  to  what  you  can 
still  do  despite  your  impairment(s) 
(except  in  statutory  blindness  claims). 
This  statement  must  describe  the 
consultative  physician's  or 
psychologist's  opinion  concerning  your 
ability,  despite  your  impairment(s),  to  do 
basic  work  activities  such  as  sitting, 
standing,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling; 
and,  in  cases  of  mental  impairment(s), 
the  consultative  physician's  or 
psychologist's  opinion  as  to  your  ability 
to  reason  or  make  occupational, 
personal,  or  social  adjustments. 

(i)  In  addition,  the  consultative 
physician  or  psychologist  will  consider, 
and  provide  some  explanation  or 
comment  on,  the  major  complaint(s)  and 
any  other  abnormalities  found  during 
the  history  and  examination  or  reported 
from  the  laboratory  tests.  The  history, 
examination,  evaluation  of  laboratory 
test  results,  and  the  conclusions  will 
represent  the  information  provided  by 
the  physician  or  psychologist  who  signs 
the  report. 

(ii)  When  less  than  a  complete 
examination  is  required  (for  example,  a 
specific  test  or  study  is  needed),  not 
every  element  is  required. 

(d)  Signature  requirements.  All 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
physician  or  psychologist  who  actually 
performed  the  examination.  This  attests 
to  the  fact  that  the  physician  or 
psychologist  doing  the  examination  or 
testing  is  solely  responsible  for  the 
report  contents  and  for  the  conclusions, 
explanations  or  comments  provided 
with  respect  to  the  history,  examination 
and  evaluation  of  laboratory  tests 
results.  The  examining  physician's  or 
psychologist's  signature  on  a  report 
annotated  "not  proofed"  or  "dictated 
but  not  read"  is  not  acceptable.  The 
physician's  or  psychologist's  rubber 
stamp  signature  or  the  physician's  or 
psychologist's  signature  entered  by  any 
other  person  is  not  acceptable. 


§  4 16.9 1 9o    W)i«n  a  property  signed 
consultative  examination  report  has  not 
t>een  received. 

TTie  following  explains  what 
adjudicative  action  we  take  if  a 
consultative  examination  report  is 
received  unsigned  or  improperly  signed. 

(a)  Adjudication  without  a  properly 
signed  report.  Cases  involving  only  the 
types  of  determinations  specified  in 
paragraphs  (a)  (1)  and  (2)  of  this  section 
will  be  adjudicated  without  waiting  for 
a  properly  signed  consultative 
examination  report.  A  properly  signed 
consultative  examination  report  will  be 
obtained  after  the  disabihty 
determination  is  made  by  us  and 
included  in  the  file.  However,  if  the 
signature  of  the  physician  or 
psychologist  who  performed  the  original 
examination  cannot  be  obtained 
because  that  physician  or  psychologist 
is  deceased,  the  consultative 
examination  will  be  rescheduled  with 
another  physician  or  psychologist. 

(1)  Continuous  period  of  disability 
allowance  with  an  onset  date  as  the 
filing  date  or  earlier  than  the  filing  date; 
or 

(2)  Continuance  of  disability. 

(b)  Adjudication  with  a  properly 
signed  report.  We  will  not  use  an 
unsigned  or  improperly  signed 
consultative  examination  report  to  make 
the  types  of  determinations  specified  in 
paragraphs  (b)  (1),  (2).  (3),  and  (4)  of  this 
section.  When  needed  for  adjudication, 
a  properly  signed  consultative 
examination  report  (including  any 
supplement)  must  be  obtained.  If  the 
signatiu-e  of  the  physician  or 
psychologist  who  performed  the  original 
examination  cannot  be  obtained 
because  that  physician  or  psychologist 
is  out  of  the  country  for  an  extended 
period  of  time,  on  an  extended  vacation, 
seriously  ill,  deceased,  or  carmot  be 
contacted  for  any  other  reason,  the 
consultative  examination  will  be 
rescheduled  with  another  physician  or 
psychologist. 

(1)  Denial;  or 

(2)  Cessation;  or 

(3)  Period  of  disability  allowance 
which  has  ended;  or 

(4)  Allowance  v«rith  an  onset  date  later 
than  the  filing  date. 

S  4 1 6.9 1 9p    Reviewing  reports  of 
consultative  examinations. 

(a)  We  will  review  the  report  of  the 
consultative  examination  to  determine 
whether  the  specific  information 
requested  has  been  furnished.  We  will 
consider  these  factors  in  reviewing  the 
report: 

(1)  Whether  the  report  provides 
evidence  which  serves  as  an  adequate 
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basis  for  decisionmaKin^  m  terms  ol  Uie 
impairment  it  assesses. 

(2)  Whether  the  report  is  internally 
consistent.  Whether  all  the  diseases, 
impairments  and  complaints  described 
in  the  history  are  adequately  assessed 
and  reported  in  the  physical  fmdings. 
Whether  the  conclusions  correlate  the 
findings  from  your  medical  history, 
physical  examiDation  and  laboratory 
tests  and  explain  all  abnormalities. 

(3)  Whether  the  report  is  consistent 
with  the  other  information  available  to 
us  within  the  specialty  of  the 
examinahon  requested.  Whether  the 
report  fails  to  mention  an  important  or 
relevant  complaint  within  that  specialty 
that  is  noted  on  other  evidence  in  the 
file  (e.g.,  your  blindness  in  one  eye. 
amputations,  flail  limbs  or  claw  hands, 
etc.). 

(4)  Whether  this  is  an  adequate  report 
of  examination  as  compared  to 
standards  set  out  in  the  course  of  a 
medical  education. 

(5)  Whether  the  report  is  properly 
signed. 

(b)  If  the  report  is  inadequate  or 
incomplete,  we  will  contact  the 
examining  consultative  physician  or 
psychologist,  give  an  explanation  of  our 
evidentiary  needs,  and  ask  that  the 
physician  or  psychologist  furnish  the 
missing  information  or  prepare  a  revised 
report. 

(c)  Where  the  exammation  discloses 
new  diagnostic  information  or  test 
results  which  are  signiBcant  to  your 
treatment,  we  will  consider  referral  of 
the  consultative  examination  report  to 
your  treating  physician  or  psychologist. 

(d)  We  will  perform  ongoing  special 
management  studies  on  the  quality  of 
consultative  examinations  purchased 
from  ma)or  medical  sources  and  the 
appropriateness  of  the  examinations 
authorized. 

(e)  We  will  take  steps  to  ensure  that 
consultative  examinations  are 
scheduled  only  with  medical  sources 
who  have  the  equipment  required  to 
provide  an  adequate  assessment  and 
record  of  the  level  of  severity  of  your 
alleged  impairments. 

§41»^19q    Conflict  of  mtCfMt 

All  implications  of  possible  conflict  of 
interest  between  SSA  medical 
consultants  and  their  medical  practices 
will  be  avoided.  SSA  medical 
consultants  are  not  only  those  who  work 
for  us  directly  but  also  those  who  do 
review  and  adjudication  work  for  us  in 
the  State  agencies  that  make  disability 
decisions  for  us.  Our  review  physicians 
and  psychologists  will  not  perform 
consultative  examinations  for  the  Social 
Security  disabihty  programs  without 
prior  approval.  In  addition,  they  will  not 


acquire  or  maintam,  directly  or 
indirectly,  including  any  member  of  their 
families,  any  financial  interest  in  a 
medical  partnership  or  similar 
relationship  in  which  consultative 
examinations  are  provided.  Sometimes 
one  of  our  review  physicians  or 
psychologists  will  have  prior  knowledge 
of  a  case  [e.g..  the  claimant  was  a 
patient).  Where  this  is  so,  the  physician 
or  psychologist  will  not  participate  in 
the  review  or  determination  of  the  case. 
This  does  not  preclude  the  physician  or 
psychologist  from  submitting  medical 
evidence  based  on  prior  treatment  or 
examination  of  the  claimant. 

Authorizing  and  Monitoring  the  Refenal 
Process  Used 

§  416.9t9t    Authorizing  and  monitoring 
consuttatlve  eKanrinations. 

We  will  ensure  that  referral  for 
consultative  examinations  and  the 
purchase  of  consultative  examinations 
are  made  in  accordance  with  our 
policies.  We  will  also  monitor  both  the 
referral  process  and  the  product  of  the 
consultative  examinations  obtained. 
This  monitoring  will  include  reviews  by 
independent  medical  speciahsts  under 
direct  contract  with  SSA.  The  following 
rules  apply: 

(a)  Day-to-day  responsibility  for  the 
consultative  examination  process  rests 
with  the  State  agencies  that  make 
disability  determinations  for  us. 

(b)  The  State  agency  will  maintain  a 
good  working  relationsliip  with  the 
medical  community  in  order  to  recruit 
sufficient  physicians  and  other 
providers  of  medical  services  to  ensure 
ready  availability  of  consultative 
examination  providers. 

(c)  The  State  agency  administrator 
will  work  consistent  with  Federal  and 
State  taws  to  achieve  appropriate  rates 
of  payment  for  purchased  medical 
services. 

Procedures  To  Monitor  the  Consultative 
Exanunation 

§416^»t    Con«uit«tW«  examinalion 
oversigtiL 

(a)  Each  State  agency  will  be 
responsible  for  comprehensive  oversight 
management  of  its  consultative 
examination  program  v^th  special 
emphasis  on  key  providers. 

(b)  A  key  consultative  examination 
provider  is  a  provider  meeting  at  least 
one  of  the  following  conditions: 

(1)  Any  consultative  examination 
provider  with  an  estimated  annual 
billing  to  the  Social  Security  disability 
programs  of  at  least  $100,000;  or 

(2)  Any  consultative  examination 
provider  where  the  practice  of  medicine 
(or  osteopathy)  is  primarily  directed 


tuvvarub  bvaiudLio.i  examinations  riither 
than  the  treatment  of  patients:  or 

(3)  Any  consultative  examination 
provider  that  does  not  meet  the  above 
criteria,  but  is  one  of  the  top  five 
consultative  examination  providers,  by 
dollar  volume,  in  the  State  as  evidenced 
by  prior  year  data. 

(c)  State  agencies  have  flexibility  io 
managing  their  consultative 
examination  programs  but  at  a  minimum 
will  provide: 

(1)  An  ongoing  active  recruitment 
program  for  consultative  examination 
providers: 

(2)  A  process  for  orientation,  training, 
and  review  of  new  consultative 
examination  providers; 

(3)  Procedures  for  control  of 
scheduling  consultative  examinations; 

(4)  Procedures  to  ensure  that  close 
attention  is  given  to  specific  evaluation 
issues  involved  in  each  case.  Medical  or 
supervisory  approval  will  be  required 
for  the  authorization  or  purchase  of  a 
consultative  examination.  The  agency 
will  encourage  active  participation  by 
physicians  in  the  consultative 
examination  oversight  program; 

(5)  Procedures  to  ensure  that  only 
required  examination  and  tests  are 
authorized  in  accordance  with  the 
standards  set  forth  in  this  subpart.  No 
open-ended  authorizations  will  be 
issued.  Additional  tests  or  studies  at  the 
request  of  the  consulting  physician  must 
be  authorized  in  the  same  way  as 
described  in  paragraph  (c)(4)  of  this 
section: 

(6)  Ongoing  review  of  consultative 
examination  results  to  ensure  that 
written  guidelines  are  met: 

(7)  Pi-ocedures  for  handling 
complaints: 

(8)  A  systematic  onsite  review 
program  of  key  providers  that  will 
include  annual  onsite  reviews  of  such 
providers  when  claimants  are  present 
for  examinations.  This  provision  does 
not  contemplate  that  such  reviews  will 
involve  participation  in  the  actual 
examination  but  rather  offer  an 
opportunity  to  talk  with  claimants  at  the 
provider's  site  before  and  after  the 
examination  and  review  the  provider's 
overall  on-line  operation: 

(9)  Procedures  for  evaluating  claimant 
reactions  to  key  providers: 

(d)  We.  through  our  regional  offices. 
will  undertake  at  least  one 
comprehensive  review  of  each  State 
agency  annually  to  evaluate  the  State's 
management  of  the  consultative 
examination  process.  The  review  team 
will  include  our  regional  medical 
advisor  or  his  regional  physician 
delegate  The  review  will  involve  visits 
to  key  providers,  with  State  staff 
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panicipating.  inciuuing  a  program 
physician  when  the  visit  will  deal  with 
medical  techniques,  judgment,  or  factors 
that  go  to  the  core  of  medical 
professionalism; 

(e)  The  State  agencies  will  cooperate 
with  us  and  our  regional  offices  when 
we  conduct  monitoring  activities  in 
connection  with  their  oversight 
management  of  their  consultative 
examination  programs. 

§  4 1 6.9 1 9u    Direct  purchase  of  medical 
tervtces  across  State  lines. 

Where  necessary,  a  State  agency  may 
use  a  medical  source  in  a  neighboring 
State  for  a  consultative  examination.  In 
such  cases,  the  State  agency  will  notify 
the  neighboring  State  agency.  The  State 
agency  requesting  the  examination  will 
use  its  fee  schedule  in  determining  the 
fee  to  be  paid  to  the  source  unless  the 
neighboring  State  agency  objects. 
Where  such  situations  arise,  the  State 
agency  desiring  the  examination  will 
ask  the  neighboring  State  agency  to 
make  the  arrangements  using  the  fee 
schedule  of  the  neighboring  State 
agency. 

9.  Section  416.920  is  amended  by 
revising  paragra{>h  (a)  to  read  as 
follows: 

§  4 1 6.920    Evaluation  of  disability  in 
general. 

(a)  Steps  in  evaluating  disability.  We 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
whether  you  are  disabled.  When  you  file 
a  claim  for  disability  benefits  we  use  the 
following  evaluation  process.  If  you  are 
doing  substantial  gainful  activity,  we 
will  determine  that  you  are  not  disabled. 
If  you  are  not  doing  substantial  gainful 
activity,  we  will  first  consider  your 
physical  or  mental  impairment(s).  Your 
impairment(s)  must  be  severe  and  meet 
the  duration  requirement  before  we  can 
find  you  to  be  disabled.  We  follow  a  set 
order  to  determine  whether  you  are 
disabled.  We  review  any  current  work 
activity,  the  severity  of  your 
impairment(s),  your  residual  functional 
capacity  and  your  age,  education,  and 
work  experience.  If  we  can  find  that  you 
are  disabled  or  not  disabled  at  any  point 
in  the  review,  we  do  not  review  further. 
(Once  you  have  been  found  eligible  to 
receive  disability  or  blindness  benefits, 
we  follow  a  somewhat  different  order  of 
evaluation  to  determine  whether  your 
eligibility  continues  as  explained  in 
S  §  416.986  and  416.994.) 
***** 

10.  Section  416.927  is  revised  to  read 
as  follows: 


§  416.927    Medical  opinions  at>out  your 
impalnnent  or  disability  or  blindness  by 
physicians,  psychologists  or  ottter 
acceptable  medical  sources. 

(a)  General.  Under  the  statute,  we  are 
responsible  for  making  the  decision 
about  whether  you  meet  the  statutory 
definition  of  disability.  You  can  only  be 
found  disabled  if  you  are  unable  to  do 
any  substantial  gainful  activity  by 
reason  of  any  medically  determinable 
physical  or  mental  impairment  which 
can  be  expected  to  result  in  death  or 
which  has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 
than  12  months.  (See  S  416.905).  Your 
impairment  must  result  from  anatomical, 
physiological,  or  psychological 
abnormalities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  (See 

§  416.908).  Except  in  cases  of  children, 
the  decision  as  to  whether  you  are 
disabled  may  involve  more  than  medical 
considerations  and  we  may  have  to 
consider  such  factors  as  age,  education, 
and  past  work  experience.  Such 
vocational  factors  are  not  within  the 
expertise  of  medical  sources.  Also,  you 
can  only  be  found  blind  if  you  meet  the 
statutory  definition  of  blindness  (see 
i§  416.981  through  416.986). 

(b)  Medical  opinions  that  are 
conclusive.  A  medical  opinion  by  a 
treating  source  will  be  conclusive  as  to 
the  medical  issues  of  the  nature  and 
severity  of  your  impairment(8)  where  we 
find  that:  (1)  It  is  fully  supported  by 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  and  (2) 
it  is  not  inconsistent  with  the  other 
substantial  medical  evidence  of  record. 
A  medical  opinion  that  is  not  fully 
supported  will  not  be  conclusive. 

(c)  Medical  opinions  that  are  not  fully 
supported.  If  an  opinion  by  a  treating 
80urce(s)  is  not  fully  supported,  we  will 
make  every  reasonable  effort  (i.e.,  an 
initial  request  and,  after  10  days,  one 
followup  request)  to  obtain  from  your 
treating  source(8]  the  relevant  evidence 
that  supports  the  medical  opinion(s) 
before  we  make  a  determination  as  to 
whether  you  are  disabled. 

(d)  Inconsistent  medical  opinions. 
Where  we  find  that  the  opinion  of  a 
treating  source  regarding  medical  issues 
is  inconsistent  with  the  evidence  of 
record  including  opinions  of  other 
sources  that  are  supported  by  medically 
acceptable  clinical  and  laboratory 
diagnostic  techniques,  we  must  resolve 
the  inconsistency.  If  necessary  to 
resolve  the  inconsistency,  we  will 
secure  additional  independent  evidence 
and/or  further  interpretation  or 
explanation  from  the  treating  source(8) 
and/or  the  consultative  physician  or 
psychologist.  Our  determination  will  be 


based  on  all  tne  evidence  in  your  case 
record,  including  the  opinions  of  the 
medical  sources.  In  resolving  an 
inconsistency,  we  will  give  some  extra 
weight  to  the  treating  source's  supported 
opinion(s)  which  interprets  the  medical 
findings  about  the  nature  and  severity  of 
the  impairment(s]. 

Example. — In  a  case  involving  arthritis  of 
the  shoulder,  where  the  X-rays  confirm  bony 
destruction,  the  examinations  indicate 
minimal  swelling  and  inflammation,  but  the 
treating  source  supplies  evidence  of  greater 
restriction  in  the  range  of  motion  than  found 
by  the  consultative  physician,  we  will  ask  the 
treating  source  for  further  interpretation  of 
the  range  of  motion  studies.  If  the  treating 
source  supplies  a  reasonable  explanation, 
e.g.,  that  the  individual's  condition  is  subject 
to  periods  of  exacerbation,  the  treating 
source's  explanation  will  be  given  some  extra 
weight  over  that  of  the  consultative 
physician. 

(e)  Medical  opinions  that  will  not  be 
considered  conclusive  nor  given  extra 
weight.  We  will  not  consider  as 
conclusive  nor  give  extra  weight  to 
medical  opinions  which  are  not  in 
accord  with  the  statutory  or  regulatory 
standards  for  establishing  disability. 
Thus,  opinions  that  the  individual's 
impairment  meets  the  Listing  of 
Impairments  in  Appendix  1  of  Subpart  P 
of  Part  404  of  this  chapter,  where  the 
medical  findings  which  are  the  basis  for 
that  conclusion  would  not  meet  the 
specific  criteria  applicable  to  the 
particular  impairment  as  set  out  in  the 
Listing,  will  not  be  conclusive  nor  given 
extra  weight.  Likewise,  an  opinion(s)  as 
to  the  individual's  residual  functional 
capacity  which  is  not  in  accord  with 
regulatory  requirements  set  forth  in 
§§  416.945  and  416.946  will  not  be 
conclusive  nor  given  extra  weight. 

Example  1. — A  medical  opinion  that  an 
impairment  meets  listing  2.02,  but  the  medical 
findings  show  that  the  individual's  visual 
acuity  in  the  better  eye  after  best  correction 
is  20/100,  would  not  be  conclusive  nor  would 
it  be  given  extra  weight  since  listing  2.02 
requires  that  the  remaining  vision  in  the 
better  eye  after  best  correction  t>e  20/200  or 
less. 

Example  2. — A  medical  opinion  that  the 
individual  is  limited  to  light  work  when  the 
evidence  shows  that  he  or  she  can  lift  a 
maximum  of  50  pounds  and  lift  25  pounds 
frequently  will  not  be  considered  as 
conclusive  nor  given  extra  weight.  This  is 
because  the  Individual's  exertional  capacity 
exceeds  the  criteria  set  forth  in  the 
regulations  for  light  work. 

11.  Section  416.945  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 
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§  416.945    Your  residual  functionat 
capacity. 

(a)  General.  Your  impairments  may 
cause  physical  and  mental  limitations 
that  affect  what  you  can  do  in  a  work 
setting.  Your  residual  functional 
capacity  is  what  you  can  still  do  despite 
your  limitations.  If  you  have  more  than 
one  impairment,  we  will  consider  all  of 
your  impairments  of  which  we  are 
aware.  We  consider  your  capacity  for 
various  functions  as  described  in  the 
following  paragraphs;  [b]  physical 
abilities:  (c)  mental  impairments,  and  (d) 
other  impairments.  A  residual  functional 
capacity  assessment  may  include 
descriptions  (even  your  own)  of 
limitations  that  go  beyond  the  symptoms 
that  are  important  in  the  diagnosis  and 
treatment  of  your  medical  condition. 
Observations  of  your  work  limitations  in 
addition  to  those  usually  made  during 
formal  medical  examinations  may  also 
be  used.  These  descriptions  and 
observations,  when  used,  must  be 
considered  along  with  the  rest  of  your 
medical  record  to  enable  us  to  decide  to 
what  extent  your  impairment(s)  keeps 
you  from  performing  particular  work 
activities. 

This  assessment  of  your  remaining 
capacity  for  work  is  not  a  decision  on 
whether  you  are  disabled,  but  is  used  as 
the  basis  for  determining  the  particular 
types  of  work  you  may  be  able  to  do 
despite  your  impairment(8).  Then,  using 
the  guidelines  in  §|  416.960  through 
416.969,  your  vocational  background  is 
considered  along  with  your  residual 
functional  capacity  in  arriving  at  a 
disability  decision.  In  deciding  whether 
disability  continues  or  ends,  the  residual 
functional  capacity  assessment  may 
also  be  used  to  determine  whether  emy 
medical  improvement  you  have 
experienced  is  related  to  your  ability  to 
work  as  discussed  in  §  416.994(b]. 

***** 

12.  Section  416.946  is  revised  to  read 
as  follows: 


§416.946    Responsifoil  !>essii>g  and 

determining  residual  fuj  ^  ca{>ac)ty. 

The  State  agency  medical  consultants 
or  other  medical  consultants  designated 
by  the  Secretary  are  responsible  for 
ensuring  that  the  agency  makes  a 
decision  about  your  residual  functional 
capacity.  In  cases  where  the  State 
agency  makes  the  disability 
determination,  a  State  agency  medical 
consultant  must  assess  residual 
functional  capacity  where  it  is  required. 
This  assessment  is  based  on  all  of  the 
evidence  we  have,  including  any 
statements  regarding  what  you  can  still 
do,  that  have  been  provided  by  treating 
or  examining  physicians,  consultative 
physicians,  or  any  other  medical 
consultant  designated  by  the  Secretary 
{see  S  416.945).  For  cases  in  the 
disability  hearing  process,  the 
responsibility  for  deciding  your  residual 
functional  capacity  rests  with  either  the 
disability  hearing  officer,  or,  if  the 
disability  hearing  officer's  reconsidered 
determination  is  changed  under 
S  416.1418,  with  the  Director  of  the 
Office  of  Disability  Hearings  or  his  or 
her  delegate.  For  cases  at  the 
Administrative  Law  Judge  hearing  or 
Appeals  Council  level,  the  responsibility 
for  deciding  your  residual  functional 
capacity  rests  with  the  Administrative 
Law  Judge  or  Appeals  Council. 

13.  Section  416.993  is  revised  to  read 
as  follows: 

§  416.993    Medical  evidence  in  continuing 
disability  review  cases. 

(a)  General.  If  you  are  entitled  to 
payments  because  you  are  disabled  or 
blind,  we  will  have  your  case  file  with 
the  supporting  medical  evidence 
previously  used  to  establish  or  continue 
your  entitlement.  Generally,  therefore, 
the  medical  evidence  needed  will  be 
that  required  to  make  a  current 
determination  as  to  whether  you  are  still 
disabled,  as  defined  under  the  medical 
improvement  review  standard  (see 

S  416.994),  or  blind  (see  S§  416.981  and 
416.986). 

(b)  Obtaining  evidence  from  your 
medical  sources.  You  must  give  us 


reports  from  your  physician, 
psychologist,  or  others  who  have 
evaluated  you,  as  well  as  any  other 
evidence  that  will  help  us  determine  if 
you  are  still  disabled  (see  S  416.912). 
You  must  have  a  good  reason  for  not 
giving  us  this  information  or  we  may 
find  that  your  disability  has  ended  (see 
S  416.994(b)(4)(ii)).  If  we  ask  you,  you 
must  contact  your  medical  sources  to 
help  us  get  the  reports.  We  will  make 
every  reasonable  effort  to  help  you  in 
getting  medical  reports  when  you  give 
us  permission  to  request  them  from  your 
physician,  psychologist,  or  other  medical 
sources.  Every  reasonable  effort  means 
that  we  will  make  an  initial  request  and. 
after  10  days,  one  foUowup  request  to 
your  medical  source  to  obtain  the 
medical  evidence  necessary  to  make  a 
determination  before  we  evaluate 
medical  evidence  obtained  from  another 
source  on  a  consultative  basis.  The 
medical  source  will  have  20  days  kom 
the  followup  to  reply  (unless  experience 
indicates  that  a  longer  period  is 
advisable  in  a  particular  case).  In  some 
instances  we  may  order  a  consultative 
examination  while  awaiting  receipt  of 
medical  source  evidence.  Before 
deciding  that  your  disability  or 
blindness  has  ended,  we  will  develop  a 
complete  medical  history  covering  at 
least  the  preceding  12  months  (see 
§  416.912(b)). 

(c)  When  we  will  purchase  a 
consultative  examination.  A 
consultative  examination  may  be 
purchased  when  we  need  additional 
evidence  to  determine  whether  or  not 
your  disability  or  blindness  continues. 
As  a  result,  we  may  ask  you,  upon  our 
request  and  reasonable  notice,  to 
undergo  consultative  examinations  and 
tests  to  help  us  determine  if  you  are  still 
disabled  or  blind  (see  S  416.917).  We 
will  decide  whether  or  not  to  purchase  a 
consultative  examination  in  accordance 
with  the  standards  in  §  §  416.919a 
through  416.919f. 

[FR  Doc.  87-8524  Filed  4-17-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

ResMTCh  and  Special  Programs 
Administration 

49  CFR  Parte  107, 171, 172, 173, 174, 
176, 177, 178,  and  179 

[Docket  No.  HM-166U;  Amdt  No.  107-16, 
171-93, 172-109, 173-201, 174-63. 172-26, 
177-70, 176-68,  and  17»-40) 

Transportation  of  Hazardous 
Materials;  Miscellaneous  Amendmente 

AaENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

summary:  This  action  is  being  taken  to 
incorporate  into  the  Department's 
Hazardous  Materials  Regulations  a 
number  of  changes  based  on  petitions 
from  industry  and  initiation  within  the 
Department.  This  action  is  necessary  to 
update  the  regulations,  to  eliminate  the 
need  for  DOT  approvals,  and  to  reduce 
RSPA's  backlog  of  rulemaking  petitions. 

The  amendments  in  this  rulemaking 
are  intended  primarily  to  reduce 
government  regulations  and  paperwork, 
and  to  clarify  existing  regulations. 
EFFecnvE  DATE:  This  amendment  is 
effective  May  18, 1987,  except  for 
fi  172.519(b)(2)  and  (b)(4)  which  will  be 
effective  May  18, 1988.  However, 
compliance  with  the  regulations  as 
amended  herein,  is  authorized  as  of 
April  20, 1987.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
May  18, 1987. 
FOfl  FURTHER  INFORMATION  CONTACT: 

Darrell  L  Raines,  Chief,  Exemptions  and 
Regulations  Termination  Branch,  Office 
of  Hazardous  Materials  Transportation, 
Research  and  Special  Programs 
Administration,  Washington,  DC  20590, 
(202)  366-^1488. 

suppif  MKM-f  4i=i>  it«R)«MATiON:  On  June 
3, 1986,  Lhe  KbrA  puunsned  a  Notice  of 
Proposed  Rulemaking,  Docket  No.  HM- 
166U;  Notice  No.  86-3  (51  FR  19866), 
which  proposed  a  number  of 
miscellaneous  amendments  to  the 
Hazardous  Materials  Regulations. 
Notice  66-3  included  a  brief  statement 
regarding  each  proposal  and  invited 
public  comment  prior  to  the  closing  date 
of  July  31, 1986.  On  July  30, 1986  the 
RSPA  pubHshed  a  notice  (51  FR  27223) 
which  extended  the  deadline  date  for 
niing  comments  to  September  4, 1986. 
The  RSPA  received  sixty  comments 
regarding  the  proposed  rulemaking.  The 
majority  of  commenters  expressed 
support  for  the  proposals.  A  few 
commenters  suggested  certain  changes 
for  improving  specific  aspects  of  the 


rulemaking.  Four  commenters  offered 
certain  changes.  Listed  below  is  a 
section  by  section  summary  of  the 
amendments  along  with  a  summary  of 
the  comments  and  RSPA's  comments 
why  the  recommended  changes  were  or 
were  not  adopted: 

A.  Part  107 

In  appendix  A  to  Subpart  B,  the 
address  under  "Motor  Carriers"  is 
changed  because  effective  October  1, 
1986,  the  Bureau  of  Motor  Carrier  Safety 
(BMCS)  was  disbanded  and  reorganized 
under  the  Associate  Administrator  for 
Motor  Carriers.  For  this  reason,  the 
reference  to  BMCS  is  changed  to  the 
new  title  in  Part  173  and  Part  177. 

B.  Part  171 

1.  In  9  171.7,  paragraph  (c)(1)  is 
revised  to  update  the  latest  ASMS  Code 
Reference. 

2.  Paragraph  (d)(2)  is  amended  by 
changing  "1982"  to  read  "1986". 

3.  Paragraph  (d](3)(ii)  is  amended  by 
changing  "1975"  to  read  "1984". 

4.  Paragraph  (d)(3)(iii)  is  amended  by 
changing  the  title  and  "1971"  to  read 
*1983". 

5.  Paragraph  (d)(3)(iv)  is  amended  by 
changing  "1972"  to  read  "1985". 

6.  ^ragraph  (d)(3)(ix)  is  amended  by 
changing  "1977"  to  read  "1985". 

7.  Paragraph  (d)(1)  is  revised  and 
paragraphs  (d)(3)(x),  (d)(3)(xi)  and 
(d)(3](xii)  are  added  based  on  a  petition 
from  the  Compressed  Gas  Association. 
These  changes  were  not  included  in  the 
notice  of  proposed  rulemaking. 
However,  since  these  changes  are  only 
updating  the  regulation,  public  notice  is 
not  considered  necessary. 

8.  Four  commenters  responded  to  the 
proposed  change  to  S  171.7(d)(5)  and 

S  171.8  regarding  ASTM  D  4359-84 
"Standard  Test  Method  for  Determining 
Whether  A  Material  is  a  Liquid  or  a 
Solid".  Although  there  were  no  serious 
objections  to  the  proposed  change  there 
was  concern  that  ASTM  D  435&-64  may 
not  be  a  suitable  guide  for  determining 
whether  a  material  meets  the  definition 
of  a  hquid  or  a  solid.  One  commenter 
was  concerned  that  they  may  find 
themselves  in  a  position  of  having  to  try 
and  comply  with  three  different  methods 
for  determining  if  a  material  should  be 
treated  as  a  liquid  or  solid.  RSPA 
beheves  that  the  proposed  changes 
should  be  added  as  proposed.  We 
believe  that  any  problems  that  arise  as  a 
result  of  specifying  this  method  will  be 
outweighed  by  the  benefits  of  its 
adoption.  For  this  reason,  paragraph 
(d)(5)(xxxiv)  has  been  added  as 
proposed. 

In  S  171.12,  the  introductory  text  of 
paragraph  (a)  is  amended  by  changing 


the  reference  to  "5  173.12(a)"  to  read 
"8  171.12a". 

C  Part  172 

In  S  172.101  the  Table  is  amended  as 
follows: 

1.  The  entry  "l-Bromo-3-nitrobenzene 
(unstable  at  SffCf  has  been  removed. 

2.  The  entry  "Compound,  water 
treatment,  liquid.  See  Water  treatment, 
Uquid"  is  removed. 

3.  The  entry  "Ethylene  dibromide 
(RQ-1000/454)  is  revised  by  changing 
the  hazard  class,  label,  and  packaging 
section  references. 

4.  An  entry  for  "Ethyl  phosphonothioic 
dichioride.  anhydrous"  is  reinstated. 

5.  The  hazard  class  for  "Ethylene 
glycol  diethyl  ether  (diethyl  cellosolve)" 
is  changed  from  "Combustible  liquid"  to 
"Flammable  liquid". 

6.  The  entry  "Gasohol  {gasoline  mixed 
with  ethyl  alcohol)  See  Gasoline"  is 
revised  to  read  "Gasohol  {gasoline 
mixed  with  ethyl  alcohol  containing  20% 
maximum  alcohol)  See  Gasoline".  Also, 
§  172.336  (c)(4)  and  (c)(5)  are  revised  as 
proposed. 

7.  The  ID  number  of  "Ink". 
Combustible  liquid,  is  changed  from 
"UN2867"  to  "UN1210". 

8.  The  entry  "Air,  refrigerated  liquid 
(cryogenic  liquid)"  has  been  added  as 
proposed. 

9.  The  proposed  entry  for  "Aluminum 
alkyl"  and  "Aluminum  alkyl  halide"  is 
not  included  in  this  rulemaking  as 
proposed.  On  July  15, 1986,  RSPA 
pubished  an  emergency  final  rule  (51  FR 
25639]  which  added  paragraph  (a)(1)  to 
S  172.102.  In  view  of  that  action,  the 
proposed  change  for  these  two  entries 
has  been  withdrawn. 

la  Paragraph  (a)(4)  in  9  172.202  is 
revised  to  require  the  unit  of  measure  to 
be  identified  on  the  shipping  paper.  To 
be  consistent  with  this  revision, 
9  172.202(c)(1)  has  also  been  revised. 

11.  Foobiote  8  of  Table  2  in  9  172.504 
is  amended  to  authorize  the  use  of  an 
Oxygen  placard  in  order  to  eliminate  the 
need  for  dual  placarding. 

12.  Six  commenters  responded  to  the 
proposed  change  to  9  172.5ig(b)(2)  and 
(b)(4).  One  commenter  recommended 
that  the  proposed  weight  of  200  pounds 
per  ream  be  reduced  to  165  (175 
nominal)  pounds  per  ream  based  on 
comparative  studies  of  different 
placards.  Two  commenters  supported 
the  proposal  and  two  recommended  the 
matter  be  handled  in  a  separate 
rulemaking.  Upon  further  consideration 
of  the  matter,  including  an  inquiry  made 
to  a  supplier  of  placards,  RSPA  believes 
the  proposed  weight  should  be  adjusted 
based  on  satisfactory  experience  with 
waterproofed  placards  having  a  weight 
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less  than  200  pounds  per  ream.  A  175 
minunum  weight  is  being  adopted  with 
credit  for  the  weight  of  waterproofing 
materials  included  Placard 
manufacturers  may  produce  placards 
from  stock  having  a  weight  per  ream 
below  175  pounds  if  they  determine  the 
weight  per  sheet  would  be  175  pounds 
with  the  waterproofing  material  added. 
RSPA  does  not  agree  that  this  matter 
requires  a  separate  rulemaking  action 
and  will  monitor  the  performance  of 
placards  produced  according  to  this  rule 
to  determine  if  further  action  is  needed. 

D.  Part  17S 

1.  Paragraph  (b](4]  of  §  173.11  is 
revised,  as  proposed,  to  require  a 
shipper  to  identify  the  type  of  packaging 
on  the  registration  statement 

2.  Paragraph  [b)(2)  of  S  173.12  is 
revised  to  require  the  open-head 
polyethylene  drum  to  pass  the  same 
drop  test  as  specified  for  the  fiber  drum. 

3.  The  California  Highway  Patrol 
recommended  that  the  introductory  text 
of  i  173.25(c)  which  reads  "Hazardous 
materials  classed  Poison  B"  be  changed 
to  be  consistent  with  S  177.S4l(e].  RSPA 
agrees  with  this  commenter  and  has 
revised  the  introductory  text  to  read 
"Hazardous  materials  which  are 
required  to  be  labeled  Poison". 

4.  In  S  173.31,  Retest  Table  2  is 
amended  by  adding  DOT  Specification 
110A600-W  multi-unit  tank  car  tanks. 

5.  Eleven  commenters  raised 
questions  regarding  portable  tanks  and 
die  proposed  amendments  to 

SS  173.32(a)  and  l''3.32c  Several  of  the 
commenters  raised  questions  which  will 
require  RSPA  to  spend  a  considerable 
amount  of  time  in  order  to  reach  a 
decision.  Since  this  rulemaking  is 
already  several  weeks  behind  its 
anticipated  publication  date,  RSPA  has 
withdrawn  the  proposed  changes  to 
S  173J2(a)  and  S  172.32c  from  this 
rulemaking  and  will  include  them  in  a 
separate  rulemaking  in  the  near  future. 

6.  In  S  173.33,  paragraph  (d)(13)  has 
been  amended  by  changing  "Director, 
Regional  Motor  Carrier  Safety  Office"  to 
read  "Regional  Director  of  Motor  Carrier 
Safety". 

7.  Included  in  this  rulemaking,  but  not 
included  In  the  notice,  is  an  amendment 
in  §  173.34(e)(8)  to  increase  the  number 
of  pounds  of  water  capacity  from  ten  to 
twelve.  This  amendment  is  necessary  in 
order  to  bring  the  maximum  size  in  line 
with  the  4B240ET  specification. 

6.  Paragraph  (g)  in  §  173.51  is 
amended  to  include  a  reference  to  14 
CFR  108.11 

9.  Paragraph  (b)  in  {  173.57  is  removed 
as  proposed. 

10.  An  editorial  correction  is  made  in 
§  173.81(b)  in  order  for  the  package 


marking  to  comcide  with  the  )  172.101 
Table. 

11.  Seven  commenters  supported  the 
proposed  change  to  (  173.a6(h)  and  (i) 
which  would  eliminate  cosUy  and 
redundant  data  accumulation  and 
testing  of  a  material  which  represents  a 
minimal  hazard. 

12.  The  introductory  text  of  {  17337  is 
revised  to  provide  an  exception  to  the 
Departmoit  of  Defense  (DOD)  for 
shipments  made  under  the  provisions  of 
9  173.7(a). 

13.  One  commenter  supported  the 
proposed  change  to  (  173.93(a)(2)  which 
will  eliminate  some  of  the  burden  on 
shippers  of  smokeless  powder  for  small 
arms. 

14.  Editorial  corrections  are  made  in 
S  173.104(c)  to  make  the  making 
requirements  the  same  as  the  proper 
shipping  name  listed  in  the  S  172.101 
Table. 

15.  The  use  of  DOT  Specification  17C 
metal  drums  in  {  173.122(a)(4)  for  the 
packaging  of  acrolein.  Inhibited  is 
removed  as  proposed. 

1&  In  (  173.164(a)(2),  Specification 
17C  drums  is  added  for  the  packaging  of 
chromic  acid  or  chromic  acid  mixture, 
dry. 

17.  RSPA  received  two  comments 
regarding  the  co-mingling  of  inside 
boxes  of  smokeless  powder  under  the 
provisions  of  S  173.197a.  One 
commenter  recommended  that  the  net 
weight  of  smokeless  powder  in  one  box 
be  increased  from  16  pounds  to  32 
pounds.  The  commenter  suggested  this 
increase  based  on  shipping  experience 
under  a  Bureau  of  Explosives  approval 
and  a  DOT  exemption.  RSPA  does  not 
agree  that  the  net  weight  should  be 
increased  because  the  proposed  change 
is  to  authorize  the  co-mingling  of  inside 
boxes  without  further  approval.  The  B  of 
E  approval  and  the  DOT  exemption 
were  not  issued  to  provide  for  mixing 
different  powders  in  one  outside 
package. 

1&  The  proposed  change  to  S  173.220 
to  authorize  the  use  of  fiberboard  boxes 
with  inside  polyethylene  bags  for 
packaging  magnesium  or  zirconium 
scrap  consisting  of  borings,  shavings,  or 
turnings  is  adopted  as  proposed. 

19.  The  proposed  change  for 
"Sl73.245(a)"  Note  2  should  have  read 
"5  173.245a"  Note  Z.  Although  the 
proposed  change  was  based  on  an  AAR 
petition  they  have  stated  that  the 
proposed  amendment  still  does  not 
authorize  the  presence  of  cobalt  Based 
upon  their  comments  and  upon  further 
consideration.  RSPA  has  revised  the  last 
sentence  of  Note  2  to  reference  ASTM 
Bl 62-80  which  counts  cobalt  as  nickel. 
The  same  change  has  been  made  in 
§§173.253(a)(7);  173.271(a)(9); 


173.294(a)(2),  (a)(3)  and  (b):  179.202-6: 
179.202-11  and  179.202-16  and  will  not 
be  repeated  in  each  of  these  referenced 
sections. 

20.  In  §  173.262(b)(4)  reference  to 
"5  17a353-5"  is  corrected  to  read 
"5  178J43-5 ". 

21.  In  {  173.266,  paragraph  (f)(2)  is 
revised  to  provide  for  the  proper 
identification  plate  marking  for  stainless 
steel  cargo  tanks. 

22.  Paragraph  (d)(l]  in  {  173.277  has 
been  removed. 

23.  The  proposed  amendment  to 

i  173.300(a)  to  clarify  that  a  cryogenic 
Uquid  is  subject  to  regulation  without 
regard  to  the  pressure  in  the  container  is 
withdrawn.  Two  commenters  stated  that 
the  proposed  amendment  would  present 
a  hardship  to  distributors  of  atmospheric 
cryogenic  liquids  and  cryogenic  helium, 
at  pressures  below  25.3  psig.  Upon 
further  consideration.  RSPA  agrees  with 
these  commenters  and  withdraws  the 
proposed  amendment 

24.  The  proposed  change  to 

S  173.301(k)  to  not  require  the  outside 
packaging  to  provide  valve  protection  if 
the  cylinder  has  a  protective  collar  or 
neck  ring  is  adopted. 

25.  Paragraph  {  173.302(a)(5)(iv)  is 
revised  by  removing  the  restriction  of  a 
maximum  3000  psi  marked  service 
pressure  on  3AL  cylinders  used  in 
oxygen  service. 

28.  The  Table  in  S  173.304(a)(2)  is 
amended  by  authorizing  the  use  of  (1) 
DOT-3AL1800  cylinders  for  carbon 
dioxide  and  (2)  DOT-4BW225  for  the 
transportation  of  sulfur  dioxide. 

27.  In  Note  6  of  S  173.314(c)  the  figure 
'%••  is  changed  to  read  "82.5". 

28.  In  S  173.315  paragraph  (c)  is 
revised  to  correct  an  omission  that  was 
made  in  Docket  HM-115  on  )une  16, 
1983. 

29.  In  S  173.316.  the  Table  in 
paragraph  (c)(2)  is  revised  to  provide 
filling  limits  for  "air,  refrigerated  liquid". 

30.  In  i  173J18.  paragraph  (b)  is 
revised  to  require  the  use  of  a  primary 
and  a  secondary  system  of  pressure 
relief  devices  on  cargo  tanks  used  in 
certain  cryogenic  service.  With  the 
exception  of  paragraphs  (b)(3)  and 
(b)(5).  all  of  paragraph  (b)  is  revised  and 
rearranged  for  clarity.  Paragraphs  (b)(3) 
and  (b)(5)  are  now  paragraphs  (b)(9)  and 
(b)(10),  respectively.  Paragraphs  (f)(2) 
and  (f)(3)  have  been  amended  to  provide 
filling  limits  for  "air.  refrigerated  liquid" 
and  to  increase  the  filling  limit 
authorized  for  "hydrogen"  when 
transported  in  cargo  tanks. 

31.  Except  for  minor  editorial  changes, 
the  proposed  changes  to  {  173.320  is 
adopted. 
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32.  Section  173.965  Cotton  and  other 
fibers,  is  added  as  proposed. 

E.  Part  174 

The  proposed  change  in  $  174.9(b) 
regarding  whether  heater  coil  inlet  and 
outlet  pipes  "must"  or  "may"  be  left 
open  for  drainage  is  withdrawn.  Based 
upon  the  data  from  the  Federal  Railroad 
Administration,  RSPA  agrees  that  the 
pipes  "must"  be  left  open  for  drainage 
and  for  airing  out  which  helps  to  prevent 
rusting  within  the  coils. 

F.  Part  178 

In  §  176.76,  paragraph  (g)(2)  is  added 
to  authorize  small  passenger  vessels  of 
100  gross  tons,  or  less,  to  carry  a 
hazardous  material  in  a  portable  tank 
under  certain  conditions. 

G.  Part  177 

1.  In  S  177.814,  paragraph  (b)  is 
amended  by  changing  "Director, 
Regional  Motor  Carrier  Safety  Office" 
and  "Director  of  Regional  Motor  Carrier 
Safety  Office"  to  read  "Regional 
Director  of  Motor  Carrier  Safety".  Also, 
a  similar  change  is  made  in  S  177.824(f) 
and  S  177.824(f)(2). 

2.  Nineteen  commenters  supported  the 
removal  of  paragraph  (k)  in  S  177.834 
which  pertains  to  access  to  mixed 
ladings.  The  paragraphs  is  removed  as 
proposed,  and  references  to  it  in 

S§  177.835. 177.837, 177.838, 177.839, 
177.840  and  177.841  are  corrected. 

3.  Five  commenters  supported  the 
proposed  change  to  S  177.841(e)  to 
prohibit  a  motor  carrier  from  carrying 
poisons  or  irritating  materials  in  the 
passenger  compartment  of  a  motor 
vehicle.  One  commenter  suggested  that 
the  wording  be  amended  to  include 
sleeper  berth.  RSPA  agrees  with  this 
commenter  and  has  revised  the  sentence 
accordingly. 

4.  One  commenter  agreed  with  the 
proposed  change  in  {  177.848(b). 
However,  he  also  suggested  that  a  new 
paragraph  be  added  in  §  172.203(m)  to 
require  additional  information  to  be 
added  on  the  shipping  paper.  RSPA 
believes  that  this  suggested  change  goes 
beyond  the  scope  of  this  rulemaking. 
Also,  the  suggested  wording  may  be 
controversial.  For  these  reasons,  the 
commenters  suggestion  is  not  adopted. 

H.  Part  178 

1.  A  change  to  S  178.38-10(c)  is 
included  in  this  Hnal  rule  to  eliminate 
confusion  due  to  the  fact  that  there  are 
optional  test  pressures  authorized  in  the 
hydrostatic  test  prescribed  in  §  178.38- 
14.  Good  design  and  performance  is 
assured  by  using  two  times  the  service 
pressure  in  the  formula  instead  of  three 
times  the  service  pressure. 


2.  In  8  178.42-14,  the  introductory  text 
of  paragraph  (a)  is  revised  to 
specifically  state  the  location  where  the 
marking  requirements  must  be  on  a  DOT 
Specification  3E  cylinder. 

3.  The  proposed  changes  to  correct 
and  update  the  DOT-3AL  Specification 
(S  178.46)  are  incorporated,  as  proposed. 

4.  In  5  178.51-10(d)  and  S  178.61-10(b) 
the  ratio  of  tangential  length  to  outside 
diameter  is  revised  to  read  "4.1"  instead 
of  "4.0". 

5.  A  correction  is  made  in  S  178.53- 
9(a)  by  changing  "0.40"  to  read  "0.04". 

6.  Section  178.54  for  4B240-FLW 
cylinders  is  removed  from  Part  178.  Part 
173  will  continue  to  authorize  the  use  of 
these  cylinders. 

7.  In  5  178.245-1,  the  introductory  text 
of  paragraph  (a)  is  revised  to  bring  the 
specification  for  DOT-51  tanks  in  line 
with  the  MC  331  and  MC  338 
specifications. 

8.  Docket  HM-166T  changed  the 
words  "tank  motor  vehicle"  to  read 
"cargo  tank"  in  several  sections  in  Part 
178.  However,  as  pointed  out  by  the 
California  Highway  Patrol,  the  words 
"tank  motor  vehicle"  makes  better  sense 
in  9  17e.337-l(d)  and  9  178.337-13(b). 
RSPA  agrees  and  these  two  sections  are 
revised  accordingly. 

I.  Part  179 

1.  An  editorial  change  is  made  in 

9  179.10O-13(a)  by  removing  the  word 
"directly"  in  the  second  sentence. 

2.  The  proposed  changes  regarding 
bottom  outlets  and  fittings  in  9  179.10Q- 
14(a)(1)  and  9  179.100-14(a)(3)  are 
adopted,  as  proposed. 

3.  The  proposed  change  in  9  179.102- 
2(a)(3)  to  allow  the  use  of  a  new 
insulation  package  for  chlorine  tank  cars 
is  adopted. 

4.  The  proposed  revision  to  9  179.102- 
13  has  been  withdrawn  as  requested  by 
the  petitioner.  The  AAR  stated  that  they 
believe  the  requirements  for  hydrogen 
fluoride  tank  cars  now  are  adequately 
covered  by  the  AAR's  Specification  for 
Tank  Cars.  9  2.1.7.  Since  the  time  the 
AAR  submitted  its  petition,  they  have 
worked  wth  the  CMA  on  improving  the 
proposed  specification  and  9  2.1.7 
incorporates  the  improvements. 

5.  The  proposed  revisions  to 

9  179.103-5{b)(l)  and  (b)(4)  were  based 
on  a  petition  by  the  AAR.  RSPA 
proposed  in  the  last  sentence  of 
9  179.103-5(b)(l)  that  the  permanent 
attachment  of  supplementary  exterior 
fittings  be  approved  by  the  Director. 
Office  of  Hazardous  Materials 
Transportation.  RSPA  is  well  aware  of 
the  approval  authority  by  the  AAR 
Committee  on  Tank  Cars  in  Part  179  of 
49  CFR.  Requiring  RSPA  approval  in  this 
particular  section  was  an  error  on  our 


part  and  9  179.103-5(b)(l)  has  been 
amended  by  changing  "approved  by  the 
Director,  Office  of  Hazardous  Materials 
Transportation"  to  read  "approved  by 
the  AAR  Committee  on  Tank  Cars". 

6.  No  objections  were  received 
regarding  the  proposal  to  clarify  the 
heading  in  each  of  the  Tables  in 

9  179.200-7.  However,  the  AAR 
requested  that  the  same  change  be  made 
in  S  179.220-7.  RSPA  agrees  with  this 
commenter  and  has  revised  9  179.220-7 
accordingly. 

7.  The  proposed  revision  of  9  179.200- 
13  was  intended  to  clarify  the  present 
discrepancies  in  the  nozzle-to-tank 
joints  between  pressure  tank  car  tanks 
and  non-pressure  tank  car  tanks.  The 
AAR,  upon  further  consideration,  has 
requested  a  few  editorial  changes.  RSPA 
has  revised  9  179.200-13  as  requested. 

8.  The  proposed  changes  to  9  179.200- 
17  were  suggested  by  the  AAR  and  were 
intended  to  clarify  the  present  wording. 
RSPA  changed  the  wording  in  the  last 
sentence  of  paragraph  (a)(1)  by  requiring 
approval  by  the  Director,  Office  of 
Hazardous  Materials  Transportation. 
Again,  our  reason  for  proposing 
approval  by  the  Director,  OHMT  was 
not  intended  and  "approval  by  the  AAR 
Committee  on  Tank  Cars"  appears  in 
the  final  rule. 

9.  Except  for  minor  changes,  sections 
179.202-8, 179.202-11, 179.202-16, 
179.202-18. 179.220-19. 179.221-1, 179.222 
and  179.301  are  revised  as  proposed  in 
the  notice.  In  9  179.220-7  the  Tables  are 
changed  as  discussed  in  9  179.200-7. 

Based  on  limited  information 
available  concerning  size  and  nature  of 
entities  likely  to  be  affected,  I  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Also,  in  view  of  the  type 
of  changes,  the  RSPA  has  further 
determined  that  this  rulemaking  (1)  is 
not  "major"  under  Executive  Order 
12291;  (2)  is  not  "significant"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  (3)  will  not 
affect  not-for-profit  enterprises,  or  small 
governmental  jurisdictions;  and  (4)  does 
not  require  an  environmental  impact 
statement  under  the  National 
Environmental  Pohcy  Act  (49  U.S.C. 
4321  et  seq.).  A  regulatory  evaluation  is 
not  considered  necessary  because  the 
anticipated  impact  is  minimal 

The  following  list  of  Federal  Register 
Thesaurus  of  Indexing  Terms  apply  to 
this  rulemaking: 
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List  of  Subiscts 

49  CFR  Part  107 

Hazardous  materials  transportatioa. 
Emergency  exemptions. 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Definitions,  Incorporation  by  Reference. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Labeling,  Packaging  and  containers. 

4»  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Railroad  Safety. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers. 

49  CFR  Part  177 

Hazardous  materials  transportatioa, 
Motor  carriers. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety. 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1421(c);  49  U5.C  1802. 
1806. 180&-181V.  49  CFR  1.45  and  1.53  and 
App.  A  of  Part  1.  Pulx.  L  89-670  (49  U.S.C 
1653(d).  1655). 

2.  In  Appendix  A  to  Subpart  B,  the 
address  and  telephone  number  for 
"Motor  Carriers"  is  revised  to  read  as 
follows: 

Appendix  A  to  Subpart  B — List  of 
Department  of  Transportation  Officials 
Through  Whom  Application  for 
Exemptions  Seeking  Priority  Treatment 
of  the  Basis  of  Existing  Emergencies 
May  be  Initiated  by  Telephone 


Motoff  CaiTMffs 

Chief.  Standards  Development  Divisioa 
Office  of  Motor  Carrier  Standards.  Federal 
Highway  Administration.  Department  of 


Transportation.  Washington.  DC  20590.  Day 
202-366-2981  and  Night  202-287-210a 


PART  171— GENERAL  INFORMATION 
REGULATIONS,  AM)  DERNITIONS 

3.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1802. 1803, 1804. 1808: 
49  CfT<  Part  1.  unleu  otherwise  noted. 

4.  In  §  171.7.  paragraphs  (d)(1),  (d)(2). 
(d)(3){ii),  (d)(3)(iii),  (d)(3)(iv).  and 
(d)(3)(ix)  are  revised;  paragraphs 
(d)(3)(x),  (dH3)(xi),  (d)(3)(xii),  and 
(d)(5)(xxxiv)  are  added  to  read  as 
follows: 

S  171.7    Matter  Incorporated  by  reffeof. 


(d)  •  •  * 

(1)  ASME  Code  means  Sections  II 
(Parts  A  and  B),  V,  VIII  (Division  I),  and 
IX  of  the  1986  edition  of  the  "American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code"  and  addenda 
thereto  through  June  30, 1985". 

(2)  AAR  Specifications  for  Tank  Cars 
means  the  1985  edition  of  the 
"Association  of  American  Railroads 
Specifications  for  Tank  Cars, 
Specification  M-1002". 

(3)  Compressed  Gas  Association: 

(ii)  CGA  Pamphlet  C-6.  is  titled. 
"Standards  for  Visual  Inspection  of 
Steel  Compressed  Gas  Cylinders",  1984 
edition. 

(iii)  CGA  Pamphlet  C-7  is  titled, 
"Guide  to  the  Preparation  of 
Precautionary  Labeling  and  Marking  of 
Compressed  Gas  Containers",  1983 
edition  including  Appendix  A  issued 
April  15, 1983. 

(iv)  CGA  Pamphlet  C-8,  is  titled, 
"Standard  for  Requalification  of  DOT- 
3HT  Seamless  Steel  Cylinders".  1985 
edition. 


(ix)  CGA  Pamphlet  G-4.1  is  titled. 
"Cleaning  Equipment  for  Oxygen 
Service".  1985  edition. 

(x)  CGA  Pamphlet  G-2J  is  titled. 
"Guideline  Method  for  Determining 
Minimum  of  0.2%  Water  in  Anhydrous 
Ammonia",  1985  edition. 

(xi)  CGA  Technical  Bulletin  TB-2  is 
titled,  "Guidelines  for  Inspection  and 
Repair  of  MC-330  and  MC-d31  Cargo 
Tanks".  1980  editioa 

(xii)  CGA  Pamphlet  C-ai  is  titled, 
"Standards  for  Visual  Inspection  of 


Alimiinum  Compressed  Gas  Cylinders" 
1984  edition. 


(5)  American  Society  for  Testing  and 
Materials: 

•        •        *        *        • 

(xxxiv)  ASTM  D  4359-84  is  titled, 
"Standard  Test  Method  for  Determining 
Whether  a  Material  is  a  Liquid  or  a 
Solid".  1984  edition. 
«        •        •        *        • 

5-6.  In  5  171.8,  a  definition  for 
"Liquid"  and  "Solid"  is  added  in  their 
proper  alphabetical  order  to  read  as 
follows: 

S171J    Definitions  and  abbreviations. 


"Liquid"  means  a  material  that  has  a 
vertical  flow  of  over  2  inches  (50  mm) 
within  a  three  minute  period,  or  a 
material  having  one  gram  (Ig)  or  more 
Uquid  separation,  when  determined  in 
accordance  with  the  procedures 
specified  in  ASTM  D  4359-84.  "Standard 
Test  Method  for  Determining  whether  a 
Material  is  a  Liquid  or  Sohd",  1964 
edition. 


"Solid"  means  a  material  which  has  a 
vertical  flow  of  two  inches  (50  mm)  or 
less  within  a  three-minute  period,  or  a 
separation  of  one  gram  (Ig)  or  less  of 
liquid  when  determined  in  accordance 
with  the  procedures  specified  in  ASTM 
D  4359-84  "Standard  Test  Method  for 
Determining  Whether  a  Material  is  a 
Liquid  or  Solid".  1984  edition. 


$171.12    [Amandad] 

7.  Paragraph  171.12(a)  is  amended  by 
replacing  the  section  reference 
"5  173.12a"  with  the  section  reference 
"§  171.12a". 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

a  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U3.C  1803. 1804. 1805. 1806: 
49  CFR  Part  t.  unless  otherwise  noted. 

9.  In  S  172.101,  the  Hazardous 
Materials  Table  is  amended  by 
removing,  adding,  or  revising  the 
following  entries, 

S  172.101    Hazardous  matartals  table. 
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10.  In  §  172.202,  paragraphs  (a)(4]  and 
(c)(1)  are  revised  to  read  as  follows: 

§  172.202    Description  of  hazardous 
materials  on  shipping  papers. 

(a)  *  •  • 

(4)  Except  for  empty  packagings, 
cylinders  for  compressed  gases,  and 
packagings  of  greater  than  110  gallons 
capacity,  the  total  quantity  by  weight 
(net  or  gross  as  appropriate)  or  volume, 
including  the  unit  of  measure,  of  the 
hazardous  material  covered  by  the 
description.  For  example:  "800  lbs",  "55 
gal". 

(c)  •  •  * 

(1)  Abbreviations  may  be  used  to 
specify  the  type  of  packaging  and  unit  of 
measurement  for  total  quantity.  For 
example:  "10  ctns.  Paint,  Flammable 
liquid,  UN1263,  500  lbs". 
***** 

11.  In  §  172.336,  paragraphs  (c)(4)  and 
(c)(5]  are  revised  to  read  as  follows: 

S  172.336    Identification  numbers;  special 
provisions  and  exceptions. 


(5)  For  each  of  the  different  liquid 
petroleum  distillate  fuels,  including 
gasoline  and  gasohol  transported  in  a 
cargo  tank,  if  the  identification  number 
is  displayed  for  the  hquid  petroletun 
distillate  fuel  having  the  lowest  flash 
point. 

12.  In  §  172.504,  footnote  8  in  Table  2 
is  revised  to  read  as  follows: 

{ 172.504    General  placarding 
requirements. 

***** 

(d)  •  *  * 

•  A  NON-FLAMMABLE  GAS  placard  is  not 
required  on  a  motor  vehicle  displaying  a 
FLAMMABLE  GAS  placard  or  an  OXYGEN 
placard. 

13.  In  S  172.519,  paragraphs  (b)(2)  and 
(b)(4)  are  revised  to  read  as  follows: 


(c)  •  *  * 

(4)  For  each  of  the  different  Hquid 
petroleum  distillate  fuels,  including 
gasoline  and  gasohol  in  a 
compartmented  cargo  tank  or  tank  car, 
if  the  identification  number  is  displayed 
for  the  distillate  fuel  having  the  lowest 
flash  point. 


9  172.519 
ptacards. 


General  specifications  for 


(b)  *  *  • 

(2)  A  weight  of  175  pounds  per  ream  of 
24  by  36-inch  sheets  (waterproofing 
materials  included); 

(4)  Been  treated  with  plastic  or  other 
waterproofing  material  that  will  give  it 
the  ability  to  withstand  open  weather 
exposure  (including  rain)  for  30  days 
without  a  substantial  reduction  in 
effectiveness. 


PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

14.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U,S.C.  1803, 1804, 1805. 1806, 
1807, 1808;  49  CFR  Part  1,  unless  otherwise 
noted. 

15.  In  S  173.11,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

S  1 73. 1 1    Shipper's  registration  statement; 
flammable  cryogenic  liquids. 

***** 

(b)*  *  * 

(4)  The  type  of  packaging  and  the 
serial  number  or  vehicle  identification 
number  of  each  portable  tank  and  cargo 
tank,  and  the  reporting  mark  and 
number  of  each  tank  car,  owned,  leased, 
or  otherwise  controlled  by  the  shipper 
and  used  to  offer  a  flammable  cryogenic 
liquid  for  transportation. 

16.  In  S  173.12,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

9 173.12    Exception  for  shipment  of  nvaste 
material 


(b)*  •  • 

(2)  A  four  foot  drop  test  as  specified  in 
S  178.224-2(b). 
***** 

17.  In  S  173.25,  the  introductory  text  of 
paragraph  (c)  is  revised  to  read  as 
follows: 
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§173.25    Auttiorized  packagM  and 
overpacks. 

*        *        *        •        • 

(c)  Hazardous  materiaU  whi,ch  are 
required  to  be  labeled  Poison,  may  be 
transported  in  the  same  motor  vehicle 
with  material  that  is  marked  or  known 
to  be  foodstuffs,  feed  or  any  edible 
material  intended  for  consumption  by 
humans  or  animals  provided  the  Poison 
B  material  is  marked,  labeled,  and 
packaged  in  accordance  with  this 
subchapter,  conforms  to  the 
requirements  of  paragraph  (a)  of  this 


section  and  is  overpacked  as  specifieu 
in  S  177.841(e)  or  is  in  an  overpack 
meeting  the  following  requirements: 

***** 

18.  In  §  173.31,  Retest  Table  2 
following  paragraph  (d)(6)  is  amended 
by  adding  Specification  110A6OO-W  in 
its  proper  numerical  sequence  to  read  as 
follows: 

S  173.31    Qualification,  maintenanca,  and 
uaa  of  tank  car*. 


(d)* 
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19.  In  S  173.33,  paragraph  (d)(13)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§  173.33    Qualification,  maintenanca,  and 
use  of  cargo  tanks. 

***** 

(d)  *  •  • 

(13)  *  *  *  However,  upon  a  written 
request  to,  and  with  the  approval  of  the 
Regional  Director  of  Motor  Carrier 
Safety,  for  the  region  in  which  a  motor 
carrier  has  its  principal  place  of 
business,  the  carrier  may  maintain  the 
reports  at  a  regional  or  terminal  office. 


§173.34    [Anwnded] 

20.  In  §173.34,  in  paragraph  (e)(8)  is 
amended  by  replacing  the  words  "not 
over  ten  pounds"  with  the  words  "not 
over  twelve  pounds". 

21.  In  S  173.51,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  173.51    Fortiidden  exptoatves. 

***** 

(g)  Loaded  Hrearms  (except  as 
provided  in  14  CFR  108.11). 

***** 

22.  In  S  173.57,  paragraph  (b)  is 
removed  and  reserved  as  follows: 

§  173.57    Rocket  annnuntttoa 

(a)  *  ♦  • 

(b)  (Reserved) 

23.  In  §  173.58,  paragraph  (b)  is 
removed  and  reserved  as  follows: 


S  173.58    Ammunition  for  amall  arms. 

(a)  *  *  * 

(b)  [Reserved] 

24.  In  S  173.81.  the  heading  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

S  173.81    Cord,  detonating. 

(b)  Each  outside  packaging  shall  be 
plainly  marked  "CORD,  DETONATING- 
HANDLE  CAREFULLY". 

***** 

25.  In  S  173.86,  paragraph  (a)(2)  is 
revised  and  paragraphs  (h)  and  (i)  are 
added  to  read  as  follows: 

§173.86    New  explosives  definitions; 
approval  and  notification. 

(a)  •   •   * 

(2)  Has  previously  produced  the 
explosive  compound,  mixture  or  device, 
but  has  made  a  change  in  the 
formulation,  design,  process  or 
production  equipment.  An  explosive 
compound  mixture  or  device  will  not  be 
considered  a  "new  explosive"  if  an 
agency  listed  in  paragraph  (b)  of  this 
section  has  determined  and  confirmed  in 
writing  that  there  are  no  significant 
differences  in  hazard  characteristics 
from  the  explosive  compound,  mixture 
or  device  previously  approved.  The 
written  determination  must  be 
submitted  to  and  approved  by,  the 
Director,  OHMT  before  the  explosive  is 
offered  for  transportation. 

(h)  The  requirements  of  this  section  do 
not  apply  to  small  arms  anmiunition 
which  is: 


lU  r\oi  a  loroioaen  explosive  unfler 
S  173.51; 

(2)  Ammunition  for  rifle,  pistol,  or 
shotgun; 

(3)  Ammunition  with  inert  projectile 
or  blank  ammunition;  and 

(4)  Ammunition  not  exceeding  50 
caliber  for  rifle  or  pistol  cartridges  or  8 
gauge  for  shotshells. 

(i)  If  experience  or  other  data  indicate 
that  the  hazard  of  a  material  (device) 
containing  an  explosive  composition  is 
greater  or  less  than  indicated  according 
to  the  defmition  and  criteria  specified  in 
SS  173.53, 173.86,  and  173,100  of  this 
Part,  the  Director,  OHMT  may,  following 
examination  in  accordance  with 
paragraph  (b)  of  this  section,  revise  its 
classification  or  except  the  material 
(device)  from  the  requirements  of  this 
subchapter. 

26.  In  S  173.87,  the  first  sentence  is 
amended  to  read  as  follows: 

S  173.87    ExpkMives  In  mixed  packaging. 
Unless  specifically  authorized  in  this 
subchapter,  explosives  may  not  be 
packaged  in  the  same  outside  packaging 
with  other  articles  unless  packaged  by 

the  DOD  in  accordance  with  §  173.7fa). 
*  •  • 

27.  In  S  173.93,  paragraph  (a)(2)  is 
added  to  read  as  follows: 

§  173.93    Propellant  explosives  (aolid)  for 
cannon,  email  arms,  rockets,  guided 
missiles,  or  ottier  devices,  and  propellent 
axpkMlvea  (nquM). 

(a)  *  *  • 

(2)  Smokeless  powder  for  small  arms 
may  be  shipped  as  Class  B  explosives  in 
packagings  approved  in  accordance 
with  S  173.197a. 

28.  In  8  173.104,  the  heading  and 
paragraph  (c)  are  revised  to  read  as 
follows: 

9  173.104  Cord,  detonating;  fuse,  mild 
detonating,  metal  dad;  or  flexlt>le  linear 
shaped  charge,  metal  clad. 

(c)  Cord,  detonating  flexible;  fuse, 
mild  detonating,  metal  clad  and  flexible 
linear  shaped  charges,  metal  clad  shall 
be  packed  in  wooden  or  fiberboard 
boxes.  Each  package  shall  be  marked 
"CORD,  DETONATING-HANDLE 
CAREFULLY"  or  "FLEXIBLE  UNEAR 
SHAPED  CHARGES,  METAL  CLAD- 
HANDLE  CAREFULLY",  as  appropriate. 

29.  In  S  173.122.  paragraph  (a)(4)  is 
removed  and  reserved  to  read  as 
follows: 

§173.122    Acrolein.  Inhit>ited. 

(a)  *  *  * 

(4)  [Reserved] 
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30.  In  §  173.164,  paragraph  (a)(2]  i» 
revised  to  read  as  follows: 

$173,164    cttromic  acM  or  Chromic  acid 
mixtur*.  dry. 

(a)  •  •  • 

(2)  Specification  17C,  17H.  or  37A 
(§i  178.115. 17ail8. 17ai31  of  this 
subchapter)  metal  dmms.  Spec.  37A 
metal  drums  constructed  from  22-gauge 
steel  throughout  are  authorized  for  a 
gross  weight  of  490  pounds  or  less  when 
shipped  in  a  carload  or  truckload  lot. 

31.  In  }  173.197s,  the  section  is  revised 
to  read  as  follows: 

S  173.197a    Smokeless  powder  for  smaM 
arms. 

Smokeless  powder  for  small  arms  in 
quantities  not  exceeding  100  poimds  net 
weight  transported  in  one  rail  car  or 
motor  vehicle  may  be  classed  as  a 
flammable  solid  when  examined  for  this 
classification  by  the  Bureau  of 
Explosives  or  the  Bureau  of  Mines  and 
approved  by  the  Director,  OHMT. 
Maximtun  quantity  in  any  inside 
packaging  may  not  exceed  8  pounds. 
Inside  packagings  must  be  arranged  and 
protected  to  prevent  simultaneous 
ignition  of  the  contents.  The  complete 
package  must  be  a  type  examined  by  the 
Bureau  of  Explosives  or  the  Bureau  of 
Mines  and  approved  by  the  Director. 
OHMT.  In  addition,  inside  packages 
which  have  been  examined  by  the 
Bureau  of  Explosives  or  the  Bureau  of 
Mines  and  approved  by  the  Director, 
OHMT,  may  be  overpacked  in  DOT- 
12A65. 12B65,  or  12H65  fiberboard  boxes 
provided  all  inside  containers  are  firmly 
packed  to  prevent  movement  and  the 
net  weight  of  smokeless  powder  in  any 
one  box  does  not  exceed  16  poimds. 
Each  outside  package  must  bear  a 
FLAMMABLE  SOLID  label. 

32.  bi  9  173.220.  the  introductory  text 
of  paragraph  (a)  is  revised  and 
paragraph  (a](3}  is  added  to  read  as 
follows: 

(173.220    Magnesium  or  lireonlMsacfa^ 

^k^h^K^hA^kA^HK^B    ^k4   ^k^h^i&^k^^^      ^JMm^M^^tt^^^^^     ^^^^^^^Aa&^^^ 

GOfiamny  or  ikm  uiya.  cappviga^  snmnnga. 

s»>*<rt»,  turrMog*.  Of  licatptrfga,  and 
rriaqo«»(um  rT>«ta(!u:  !;otft«#  tnanacrap), 

(Kswdef  „  c>««*ta  turn !n.0«,  or  ribbon; 
magn«»ium  atumtnurti. 

(a)  Magnesium  or  xirconium  scrap 
consisting  of  borings,  shavings,  or 
turnings,  must  be  packed  in  closed  mela) 
barrels  or  drums,  wooden  barrels,  metal 
pails,  fiber  drums,  fiberboard  boxes  with 
inside  polyethylene  bags  or  liner,  or 
four-ply  paper  bags.  Fiberboard  boxes 
with  inside  polyethylene  bags  or  liner  or 
paper  bags  are  not  authorized  for  less- 


then-carfoad  or  less-^n-truckload 
shipments. 

(3)  When  transported  by  vessel, 
magnesium  scrap  may  not  be  carried  in 
paper  bags  and  zirconium  scrap  may 
only  be  packaged  in  an  hermetically 
sealed  metal  drum  not  exceeding  80 
pounds  net  weight. 

33.  In  S  173.245a.  footnote  2  following 
the  Table  in  paragraph  (a)  is  revised  to 
read  as  follows: 

9173.245a    Corrosiv*  Hqukto,  n-oa. 
shippad  In  bulk. 

(a)*  •  * 

*  Specification  103ANW  tank  car  tanks 
mu*(  be  fabricated  of  sohd  nickel  at  least  95 
percent  pure  and  containing  not  more  than  1 
percent  iron.  Metal  test  coupons  for  welding 
procedure  qualification  must  contain  not 
more  than  1  percent  Iron.  All  cast  metal  parts 
of  the  tank  in  contact  with  the  lading  must 
have  a  minimum  nickel  content  of 
approximately  96.7  percent.  Specification 
103A  tank  car  tanks  must  be  lead-lined  steel 
or  must  be  made  of  steel  with  at  least  10 
percent  nickel  cladding.  Specification 
103AW,  111A100F2,  or  111A100W2  tanks 
must  be  lead-lined  steel  or  made  of  steel  with 
a  minimum  nickel  cladding  of  1/lfi  inch 
thickness.  Nickel  cladding  in  tanks  must  be 
low  carbon  nickel  in  accordance  with  ASTM 
Bl62-a0. 


S  173.266    Hydrogen  peroxide  sokjtion  in 
water. 


34.  In  S  173.253,  paragraphs  (a)(7)  and 
(a](&)  are  revised  to  read  aa  followr. 

S173.2S3    CMoroacetyt  cMorlde. 

(a)  *  *  * 

(7)  Specification  103AW.  111A60W2, 
or  IIIAIOQFZ  (Si  179.20a  179.201  of  thU 
subchapter).  Tanks  cars.  Tanks  must 
have  a  nickel  cladding  of  l/l6  inch 
minimum  thickness.  Nickel  cladding  in 
tanks  must  be  low  carbon  nickel  in 
accordance  with  ASTM  Bl 62-80. 

(8)  Specification  103ANW  ({S  179.200 
and  179.201  of  this  subchapter).  Tank 
cars.  Tanks  must  be  fabricated  of  solid 
nickel  at  least  95  percent  pure  and 
containing  not  more  than  1  percent  iron. 
Metal  test  coupons  for  welding 
procedure  qualiHcation  must  contain  not 
more  than  1  percent  iron.  All  cast  metal 
parts  of  the  tank  In  contact  with  the 
lading  must  have  a  minimum  nickel 
content  of  approximately  96.7  percent. 


{173.262    [Amandad) 

35.  In  i  173.262,  in  paragraph  (b)(4)  is 
amended  by  replacing  the  reference 

"§  17a353-5"  with  the  reference 
"178.343-5"  in  the  last  sentence. 

36.  In  §  173.266.  the  ci^t  sentence  In 
paragraph  (f){2]  is  revised  to  read  as 
follows: 


(2)  *  *  *  The  tank  metal  identification 
plate  required  shall  be  marked  "DOT 
MC  310-HiOi"  or  "DOT  MC  312-AL- 
HjO,  ■  or  "DOT  MC  312-SS-H»Oi".  as 
appropriate,  and  in  addition,  the  cargo 
tank  shall  be  clearly  marked  in  letters 
not  less  than  one  inch  high  "FOR 
HYDROGEN  PEROXIDE  ONLY".  *  *  * 

37.  In  i  173.271.  paragraphs  (aK?). 
(a)(8)(iv),  and  (a)(9)  are  revised  to  read 
as  follows: 

§  173.271    Mathyt  phospbonic  dicbloride, 
pbeapborua  oxybromida,  phosphorus 
oxychiorMa,  pboaphoni*  Wdortda.  and 
tWbaphoaphoryt  phosphorus  chtorlds. 

(a)  *  *  * 

(7)  Speification  103ANW  (5  S  179.200, 
179.201  of  this  chapter).  Tank  cars. 
Tanks  must  be  fabricated  of  solid  nickel 
at  least  95  percent  pure  and  containing 
not  more  than  1  percent  iron.  Metal  test 
coupons  for  welding  procedure 
qualification  must  contain  not  more  than 
1  percent  iron.  All  cast  metal  parts  of 
the  tank  in  contact  with  the  lading  most 
have  a  minimum  nickel  content  of 
approximately  96.7  percent. 

(8)  •  •  • 

(iv)  Specification  MC  311  or  MC  312 
cargo  tanks.  Tanks  must  be  fabricated  of 
solid  nickel  at  least  95  percent  pure  and 
not  more  than  1  percent  iron.  Metal  test 
coupons  for  welding  procedure 
qualification  must  contain  not  more  than 
1  percent  iron.  All  cast  metal  parts  of 
the  tank  in  contact  with  the  lading  must 
have  a  minimum  nickel  content  of 
approximately  96.7  percent.  Authorized 
only  for  phosphorus  oxychloride  and 
phosphorus  trichloride. 

(9)  Specification  103A  »,  103AW, 
111A60W2.  or  111A00F2  (55  179.200, 
179.201  of  this  subchapter).  Tank  cars. 
Specification  103A  '.  tanks  must  be 
lead-lined  steel  or  made  of  steel  with 
nickel  cladding  of  at  least  10  percent  of 
the  shell  thickness.  Specification 
103AW,  111A60W2,  or  111A100F2  tanks 
must  be  lead-lined  steel  or  made  of  steel 
with  nickel  cladding  with  a  minimum 
thickness  of  Vis  inch.  Nickel  cladding  in 
tanks  must  be  low  carbon  nickel  in 
accordance  with  ASTM  Bl 62-80. 


38.  In  1 173.277,  paragraph  (d)(1)  is 
removed  and  reserved  at  follows: 

S  173.277    HypochiorHa  solutions. 

•  I      •        •        *        • 

(<!)*•• 
(1)  Reserved] 
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39.  In  5  173.294.  the  heading, 
paragraphs  {a)(2),  {a)(3).  and  (b)  are 
revised  to  read  as  foUows: 

§173.294    Chloroacetic  acid,  liquid  or 
solution. 

(a)  *  *  * 

(2)  Specification  103ANW,  103AW, 
111A60W2.  or  111A100F2  (§5  179.200. 
179.201  of  this  subchapter).  Tank  cars. 
Specification  103AW.  111A60W2.  or 
111A100F2  tanks  cars  must  be  nickel 
clad  with  a  nickel  thickness  of  at  least 
20  percent  of  the  shell  thickness.  Nickel 
cladding  in  tanks  must  be  low  carbon 
nickel  in  accordance  with  ASTM  3162- 
80. 

(3)  Specification  MC  310.  MC  311.  or 
MC  312  (S  178.343  of  this  chapter).  Cargo 
tanks.  Tanks  must  be  fabricated  of  solid 
nickel  at  least  95  percent  pure  and 
containing  not  more  than  1  percent  iron. 
Type  304  of  316  stainless  steel  or  be 
suitably  lined.  Nickel  metal  test  coupons 
for  welding  procedures  qualification 
must  contain  no  more  than  1  percent 
iron. 


(b)  Chloroacetic  acid,  anhydrous, 
when  shipped  as  a  liquid  must  be 
shipped  in  Specification  103ANW  tank 
cars  fabricated  of  nickel  containing  not 
more  than  1  percent  iron  or  in 
Specification  103AW  or  111A60W2  tank 
car  tanks  with  nickel  cladding  of  at  least 
20  percent  of  the  shell  thickness  or  be 
provided  with  a  suitable  corrosive 
resistant  coating  or  lining.  Nickel 
cladding  in  tanks  must  be  low  carbon 
nickel  in  accordance  with  ASTM  B162- 
80. 

40.  In  S  173.3C1.  paragraph  (k)(l)  is 
revised  to  read  as  follows: 

§  173.301    General  requirements  for 
shipment  of  compressed  gases  In 
cylinders.' 

(k)  Outside  packagings.  •  •  • 
(1)  Outside  packaging  must  provide 
protection  for  the  cylinder.  Unless  the 
cylinder  has  a  protective  collar  or  neck 
ring,  the  outside  packaging  must  provide 
protection  to  the  valve  against 
accidental  functioning  and  damage. 

41.  In  S  173.302.  paragraph  (a)(5)(iv)  is 
revised  to  read  as  follows: 

§  173.302    Charging  of  cylinders  with 
nonliquefied  compressed  gases. 

(a)  *  *  • 
(5)  *  *  * 

(iv)  The  pressure  in  the  cylinder  may 
not  exceed  3,000  psig  at  70*  F. 

42.  In  S  173.304,  the  Table  in 
paragraph  (a)(2)  is  amended  by  revising 


the  entries  for  carbon  dioxide  and  sulfur 
dioxide  as  follows: 

§173.304    Charging  of  cylinders  with 
liquefied  compressed  gas. 

(a)  *  *  • 
(2)  •  •  • 


Kind  or  gu 


l6d  Mmg 


can*) 


Comamara  maritad  as  ahown 

in  thn  ookinin  or  o<  tha  tama 

typa  wMh  highcf  lovica 

fmnun  must  be  used 

eiicepi  a*  prowdad  n 

H  I73  34<a).  (b).  and 

173.301(1)  (M*  ' 

tOlkMnng  labia) 


(c)  ♦   •   • 

Note  ft:  *  *  *  The  discharge  capacity  of 
each  of  these  safety  relief  devices  must  l>e 
■ufficient  to  prevent  building  up  of  pressure 
in  the  tank  in  excess  of  82.5  precent  of  the 
tank  test  pressure.  •  *  * 

44.  In  5  173.315,  the  introductory  text 
of  paragraph  (c)  is  revised  to  read  as 
follows: 


In  cargo 


§  173.31S 

tanks  and  portaMe  tanks. 


Cart)on< 
(aeeno«aa4, 
and  8). 


SuHur  (toidde 
(aaanotaS). 


68     OOT-3A1800:  DOT- 

3AX1800;  tXDT-3AA1800: 
DOT-3AAXie00;  OOT-3; 
OOT-3ei800;  OOT- 

311800;  DOT-3HT2000; 
DOT-W;  0OT-3A1.1800 

•  •  • 

125  0OT-3A225;  [X)T-3AA225; 
DOT-38225:  CX3T-4A225; 
DOT-4822S:  OOT- 

4BA225:  D0T-48W22S: 
DOT-4B240ET;  DOT-3; 
OOT-4:  DOT-25;  DOT-28- 
1S0;  DOT-38;  DOT-39; 
DOT-3E1800:  «)d  OOT- 
3AL22S 


43.  In  S  173.314,  the  third  sentence  of 
Note  6  following  the  Table  in  paragraph 
(c)  is  revised  to  read  as  follows: 

§  173.314    Requirements  for 
gases  in  tank  cars. 


(c)  Except  as  otherwise  provided,  ilie 
loading  of  a  liquefied  gas  into  a  cargo 
tank  or  portable  tank  shall  be 
determined  by  weight  or  by  a  suitable 
liquid  level  gauging  device.  The  vapor 
pressure  (psig)  at  115*F.  must  not  exceed 
the  design  pressure  of  the  cargo  tank  or 
portable  tank  container.  The  liquid 
portion  of  the  gas  shall  not  fill  the  tank 
at  105'F.  if  the  tank  is  insulated,  or  at 
IIS'F.  if  the  tank  is  uninsulated,  except 
that  this  requirement  shall  not  apply  to: 

45.  In  8  173.316,  the  Table  in 
paragraph  (c)(2)  is  revised  to  read  as 
follows: 

9173.316    Cryogenic  liquids  In  cylinders. 

(c)  •  •  • 
(2)  •  •  • 
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46.  In  S  173.318.  paragraphs  (b),  (f)(2), 
and  (f)(3]  are  revised  to  read  as  follows: 


8  173.318 
tanks. 


Cryogenic  llquMs  In  cargo 


(b)  Pressure  relief  systems  and 
pressure  control  valves. — (1)  Types  of 
pressure  relief  systems. — (i)  Tanks  in 
oxygen  and  flammable  cryogenic  liquid 
service.  Except  as  otherwise  provided  in 
this  paragraph,  each  tank  in  oxygen  and 
flammable  cryogenic  liquid  service  must 
be  protected  by  two  independent 
pressure  relief  systems  which  are  not 
connected  in  series,  namely: 


(A)  A  primary  system  of  one  or  more 
pressure  relief  valves;  and 

(B)  A  secondary  system  of  one  of 
more  frangible  discs  or  pressure  relief 
valves.  For  a  tank  in  carbon  monoxide 
service,  the  secondary  system  must  be 
pressure  relief  valves  only. 

(ii)  Tanks  in  helium  and  atmospheric 
gas  (except  oxygen)  cryogenic  liquid 
service.  For  a  tank  used  in  helium  and 
atmospheric  gas  (except  oxygen) 
cryogenic  liquid  service,  the  tank  must 
be  protected  by  at  least  one  pressure 
relief  system  consisting  of: 

(A)  One  of  more  pressure  relief 
valves;  or 
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(B)  A  comDination  oi  one  or  more 
pressure  relief  valves  and  one  or  luore 
frangible  discs. 

(2)  Capacities  of  pressure  relief 
systems. — (\)Tariks  in  oxygen  or 
flammable  cryogenic  liquid  service.  For 
tanks  in  oxygen  or  flammable  cryogenic 
liquid  service,  the  primary  system  and 
the  secondary  system  of  pressure  relief 
devices  must  each  have  a  flow  capacity 
equal  to  or  greater  than  that  calculated 
by  the  applicable  formda  in  paragraph 
5.3.2  or  paragraph  5.3.3  of  CGA 
Pamphlet  S-1.2.  In  addition: 

(A)  The  primary  pressure  relief  system 
must  have  his  total  flow  capacity  at  a 
pressure  not  exceeding  120  percent  of 
the  tank's  design  pressure. 

(B)  The  Kcondary  pressure  relief 
system  must  have  this  total  flow 
capacity  at  a  pressure  not  exceeding  ISO 
percent  of  the  tank's  design  pressure. 

(ii)  Tanks  in  helium  and  atmospheric 
gas  (except  oxygen)  cryogenic  liquid 
service.  For  tanks  in  helium  and 
atmospheric  gas  (except  oxygen) 
cryogenic  liquid  service,  the  pressure 
relief  system  must  have  a  flow  capacity 
equal  to  or  greater  than  that  calculated 
by  the  applicable  formula  in  paragraphs 
5.3.2  or  5.3.3  of  CGA  Pamphlet  S-\.2.  If 
the  pressure  relief  system  consists  cA.  a 
combination  of  pressure  relief  valves 
and  frangible  discs,  the  pressure  relief 
valves  must  have  a  total  venting 
capacity  equal  to  or  greater  than  that 
calculated  by  the  applicable  formula  in 
paragraph  4.1.10.1.1  of  CGA  Pamphlet  &- 
1.2.  The  pressure  relief  system  must 
have  this  total  flow  capacity  at  a 
pressure  not  exceeding  150  percent  of 
the  tank's  design  pressure. 

(3)  Type  and  construction  of  pressure 
relief  devices.— {i)  Each  pressure  relief 
device  must  be  designed  and 
constructed  for  a  pressure  equal  to  or 
exceeding  the  tank's  design  pressure  at 
the  coldest  temperature  reasonaUy 
expected  to  be  encountered. 

(ii)  Pressure  relief  devices  must  be 
either  spring-loaded  pressure  relief 
valves  of  frangible  discs.  Pressure  relief 
valves  must  be  of  ■  typ«  that 
automatically  open  aad  close  at 
predetermined  pressures. 

(4)  Setting  of  pressure  relief 
devices. — (i)  On  a  tank  used  in  oxygen 
or  flammable  cryogenic  h'quid  service, 
the  pressure  relief  devices  must  perform 
88  follows. 

(A)  Each  pressing  relief  valve  in  the 
primary  relief  system  must  be  set-to- 
discharge  at  a  pressure  no  hi^er  than 
110  percent  of  the  tank's  design 
pressure. 

(B)  Each  pressure  relief  device  in  the 
secondary  pressure  rebef  system  must 
be  designed  to  commence  functioning  at 
a  pressure  no  lower  than  130  percent 


and  no  hi^er  than  150  percent  of  the 
tank's  design  pressure. 

(ii)  On  a  tank  used  in  helium  and 
atmospheric  gas  (except  oxygen) 
cryogenic  liquid  service,  the  pressure 
relief  devices  in  the  pressure  relief 
system  must  be  designed  to  commence 
functioning  at  no  higher  than  150  percent 
of  the  tank's  design  pressure. 

(5)  Optional  pressure  relief  devices 
and  pressure  control  valves.  In  addition 
to  the  required  pressure  relief  devices,  a 
cargo  tank  in  cryogenic  liquid  (except 
carton  monoxide)  service  may  be 
equipped  with  one  or  both  of  the 
following: 

(i)  One  or  nuire  pressure  control 
valves  set  at  a  pressure  below  the  tank's 
design  pressure. 

(ii)  One  or  more  frangible  discs  set  to 
function  at  a  pressure  not  less  than  one 
and  one-half  times  or  more  than  two 
times  the  tank's  design  pressure. 

(6)  Maximum  filling  rate,  (i)  For  a 
tank  used  in  oxygen  and  flammable 
cryogenic  Uquid  service,  the  maximum 
rate  at  which  the  tank  is  filled  must  not 
exceed  the  liquid  flow  capacity  of  the 
primary  pressure  relief  system  rated  at  a 
pressure  not  exceeding  120  percent  of 
the  tank's  design  pressure. 

(ii)  On  tanks  used  in  helium  and 
atmospheric  gas  (except  oxygen] 
cryogenic  liquid  service,  the  maximum 
rate  at  which  the  tank  is  filled  must  not 
exceed  the  hquid  flow  capacity  of  the 
pressure  relief  valves  rated  at  150 
percent  of  the  tank's  design  pressure. 

(7)  Arrangement  and  location  of 
pressure  relief  devices,  [i]  The 
discharge  from  any  pressure  relief 
system  must  be  directed  upward  and  be 
unobstructed  to  the  outside  of  the 
protective  housing  in  such  a  manner  as 
to  prevent  impingement  of  gas  upon  the 
jacket  or  any  structural  part  oi  the 
vehicle. 

(ii)  Each  pressure  relief  valve  must  be 
arranged  or  protected  to  prevent  the 
accumulation  of  foreign  material 
between  the  relief  valve  and  the 
atmospheric  discharge  opening  in  any 
relief  piping.  The  arrangement  most  not 
impede  flow  through  the  device. 

(iii)  Each  pressure  relief  valve  must  be 
designed  and  located  to  minimize  the 
possibility  of  tampering.  If  the  pressure 
setting  or  adjustment  is  external  to  the 
valve,  the  valve  adjustment  must  be 
sealed. 

(iv)  Each  pressure  relief  device  must 
have  direct  communication  with  the 
vapor  space  of  the  tank  at  the  midlength 
of  the  top  centerUne. 

(v)  Each  pressure  relief  device  must 
be  installed  and  located  so  that  the 
cooling  effect  of  the  contents  during 
venting  will  not  prevent  the  effective 
operation  of  the  device. 


1^8]  Connections,  (i)  Each  connection  to 
a  pressure  relief  device  must  be  of 
sufficient  size  to  allow  the  required  rate 
of  discharge  through  the  pressure  relief 
device.  The  inlet  connection  must  be  not 
less  than  one-half  inch  nominal  pipe 
size. 

(ii)  A  shut-off  valve  may  be  installed 
in  a  pressure  relief  system  only  when 
the  required  relief  capacity  is  provided 
at  all  times. 

(9)  Pressure  relief  devices  for  piping 
hose  and  vacuum-insulated  jackets,  (i) 
Each  portion  of  connected  liquid  piping 
or  hose  that  can  be  closed  at  both  ends 
must  be  provided  with  either  a 
hydrostatic  pressure  relief  valve  without 
an  intervening  shut-off  vahre.  or  a  check 
valve  permitting  flow  from  the  pipe  or 
hose  into  the  tank.  If  used,  the  relief 
valve  must  be  located  so  as  to  prevent 
its  discbarge  from  impinging  on  the  tank, 
piping,  or  operating  personnel. 

(Ii)  On  a  vacuum-insulated  cargo  tank 
the  jacket  must  be  protected  by  a 
suitable  relief  device  to  release  internal 
pressure.  The  discharge  area  of  this 
device  must  be  at  least  0.00024  square 
inch  per  pound  of  water  capacity  of  the 
tarA.  This  relief  device  must  function  at 
a  pressure  not  exceeding  the  internal 
design  pressure  of  the  jacket,  calculated 
In  sccordance  with  the  ASME  Code,  or 
25  psig,  whichever  is  less. 

(10)  Tank  inlet,  outlet,  pressure  relief 
device  and  pressure  control  valve 
markings,  (i)  Each  tank  inlet  and  outlet, 
except  pressure  rehef  devices  and 
pressure  control  valves,  must  be 
permanently  marked  to  indicate  whether 
it  communicates  with  "vapor"  or 
"liquid"  when  the  tank  is  filled  to  the 
maximum  permitted  filling  density. 

(ii)  Eadi  pressure  rehef  valve  must  be 
plainly  and  permanently  marked  with 
the  pressure,  in  psig,  at  which  it  is  set- 
to-discharge,  the  discharge  rate  of  the 
device  in  SCF  per  minute  (SCFM)  of  free 
air,  and  the  manufacturer's  name  or 
trade  name  and  catalog  number.  The 
marked  set-to-discharge  pressure  valve 
must  be  visible  with  the  valve  in  its 
installed  position.  The  rated  discharge 
capacity  of  the  device  must  be 
determined  at  a  pressure  of  120  percent 
of  the  design  pressure  of  ^e  tank. 

(iii)  Each  pressure  control  valve  must 
be  plainly  and  permanently  marked  with 
the  pressure,  in  psig,  at  which  it  is  set- 
to-discharge. 

(f)  •  •  * 

(2)  Air,  argon,  helium,  nitrogen,  and 
oxygen,  cryogenic  liquids  must  be 
loaded  and  shipped  in  accordance  with 
the  following  table: 
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(3)  Carbon  monoxide,  hydrogen 
(minimum  95  parceat  para-hydrogen), 
ethylene,  and  methane  or  natural  gas. 


cryogenic  Ihfurds  must  be  ioeded  and 
shipiMd  in  acoordance  with  the 
following  table: 
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47.  Section  173.320  ia  revised  to  read 
as  follows: 

S  173J20    Cryogenic  RquMs;  exeeptloiw. 

(a)  Atmospheric  gases  and  helium, 
cryogenic  liquids,  in  Dewar  flasks, 
insulated  cylinders,  insulated  portable 
tan](8,  insulated  cargo  tanks,  and 
insulated  tank  cars,  designed  and 
constructed  so  that  the  pressure  in  such 
packagings  will  not  exceed  25.3  psig 
under  ambient  temperature  conditions 
during  transportation  are  not  subject  to 
the  requirements  of  this  subchapter 
when  transported  by  motor  vehicle  or 
railcar  except  as  specified  in  paragraphs 
(a](l],  (a)(2],  and  (a)(3]  of  this  section. 


(1)  Sections  171.15  and  171.16  of  this 
subchapter  pertaining  to  the  reporting  of 
incidents,  not  including  a  release  that  is 
the  result  of  venting  through  a  pressure 
control  valve,  or  the  neck  of  the  Dewar 
flask. 

(2)  Subparts  A,  B,  C,  and  D  of  Part  172, 
(§5  174.24  for  rail  and  177.817  for 
highway)  and  in  addition.  Part  172  in  its 
entirety  for  oxygen. 

(3)  Subparts  A  and  B  of  Part  173.  and 
SS  174.1  and  177.800. 177.804, 177.807. 
and  177.823  of  this  subchapter. 

(b)  The  requirements  of  this 
subchapter  do  not  apply  to  atmospheric 
gases  and  helium: 


(1)  During  loading  and  unload&ag 
operations  (pressure  rises  may  exceed 
25.3  psig);  or 

(2)  When  used  in  opntition  of  a 
process  system;  such  as  a  refrigeration 
system  (pressure  may  exceed  25  J  psig). 

(c)  For  transportation  aboard  aircraft, 
see  {  171.11  of  tins  swbcfaapter. 

48.  Section  173.965  is  added  to  read  as 
follows: 

917S.M«    Cotton  and  etfwr  flbars. 

Cotton  and  the  IUmes  j|at«.  baaqk  fti'tt 
sisal  coir,  kapok,  or  ain^lar  vegateUa 
fibers,  when  offered  for  transportation 
by  water,  must  be  packaged  in  bales, 
securely  and  ti^tly  bound  with  rope, 
wire,  or  other  similar  maaos. 

PART  17«-<;ARRIA6E  BY  VESSEL 

49.  The  eothority  citation  for  Part  176 
contknies  to  read  as  follows: 

Autbodty:  4QU.&a  1803.  ia04. 1805. 
1008(b).  180B;  48  OV  Part  1.  unless  otherwise 
noted. 

50.  bi  5  176.76,  paragraph  (g)(2)  is 
added  to  read  as  follows: 


S  178.79     H*gfiwf 


■ma 


■mit 


(2)  Small  passenger  vessels  of  100 
gross  tons,  or  less,  may  carry  a 
hazardous  material  in  a  portable  tank 
only  when  18  or  less  passengers  are  on 
board  and  only  when  specifically 
authorized  by  the  Officer-in-Charge. 
Marine  Inspection,  by  endorsement  of 
the  vessel's  Certificate  of  Inspection. 


PART  177-CARRIAGE  BY  PUBUC 
HIGHWAY 

51.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1803. 1804. 1805;  49 
CFR  Part  1,  unless  otherwise  noted. 

52.  In  5  177.814.  paragraph  (b)  is 
revised  to  read  as  follows: 

S  177J14    Retention  of  manufacturer** 
cartificate  and  retast  raporta. 

(b)  Upon  a  written  request  to,  and 
with  the  approval  of.  the  Regional 
Director  of  Motor  Carrier  Safety,  for  the 
region  in  which  a  motor  carrier  has  his 
principal  place  of  business,  a  motor 
carrier  may  retain  the  certificate  and 
other  data  specified  in  paragraph  (a)  of 
this  section  at  a  regional  or  terminal 
office.  The  address  and  jurisdictions  of 
the  Regional  Directors  of  Motor  Carrier 
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Safety  are  shown  in  S  390.40  of  Chapter 
DI  of  this  title. 


53.  In  S  177.824,  the  introductory  text 
of  paragraph  (f)  and  the  last  sentence  of 
paragraph  (f){2)  are  revised  to  read  as 
follows: 

S  177.824    Retesting  and  Inspection  of 
cargo  tanks. 


(f)  Reporting  requirements.  Each 
motor  carrier  shall  file  with  the  Chief. 
Standards  Development  Division,  Office 
of  Motor  Carrier  Standards,  Federal 
Highway  Administration,  Department  of 
Transportation.  Washington,  DC  20590, 
a  written  listing  of  all  MC  330  and  MC 
331  cargo  tanks  he  has  in  service.  Each 
motor  carrier,  upon  placing  in  service  or 
withdrawing  from  service  any  MC  330 
and  MC  331  cargo  tank  (other  than  a 
cargo  tank  used  in  interchange  service 
which  is  reported  upon  by  another 
carrier],  shall  file  a  supplemental  report 
with  the  Office  of  Motor  Carrier 
Standards. 


(2)  *  *  *  However,  upon  a  written 
request  to,  and  with  the  approval  of  the 
Regional  Director  of  Motor  Carrier 
Safety,  for  the  region  in  which  a  motor 
carrier  has  his  principal  place  of 
business,  the  carrier  may  maintain  the 
reports  at  a  regional  or  terminal  office. 

54.  In  5  177.834,  paragraph  (k)  is 
removed  and  reserved  to  read  as 
follows: 

S  177.834    Genorai  rsqulrsmsnts. 


(k)  [Reserved] 

55.  In  §§177.835,  177.837,  177.838. 
177.839  and  177.840  the  first  line 
following  each  of  the  section  headings  is 
revised  and  paragraph  [g]  in  S  177.838  is 
revised  to  read  as  follows: 

S  177.835    Explosives. 
(See  also  SS  177.834  (a)  to  U).) 


9177.837    Flammable  liquids. 
(See  also  SS  177.834  (a)  to  (j).) 


9 177.838    Flammable  solids  and  oxidizing 
materials. 

(See  also  S  8  177.834  (a)  to  (j).) 

(g)  Smokless  powder  for  small  arms  in 
quantities  not  exceeding  100  pounds  net 
weight  transported  in  one  rail  car  or 
motor  vehicle  may  be  classed  as  a 
flammable  solid  when  examined  for  this 
classification  by  the  Bureau  of 
Explosives  or  the  Bureau  of  Mines  and 
approved  by  the  Director,  OHMT. 
Maximum  quantity  in  any  inside 
packaging  may  not  exceed  8  pounds. 
Inside  packagings  must  be  arranged  and 
protected  to  prevent  simultaneous 
ignition  of  the  contents.  The  complete 
package  must  be  a  type  examined  by  the 
Bureau  of  Explosives  or  the  Bureau  of 
Mines  and  approved  by  the  Director, 
OHMT.  In  addition,  inside  packages 
which  have  been  examined  by  the 
Bureau  of  Explosives  or  the  Bureau  of 
Mines  and  approved  by  the  Director, 
OHMT,  may  be  overpacked  in  DOT- 
12A65, 12B65,  or  12H65  fiberboard  boxes 
provided  all  insider  containers  are 
firmly  packed  to  prevent  movement  and 
the  net  weight  of  smokeless  powder  in 
any  one  box  does  not  exceed  16  pounds. 
Each  outside  package  must  bear  a 
FLAMMABLE  SOLID  labeL 

9177J39    Corrosive  Hquids. 
(See  also  SS  177.834  (a)  to  (j).] 


9  177.840    Compressed  gases.  Including 
cryogenlcllqulds. 

(See  also  SS  177.834  (a)  to  U).) 

***** 

56.  In  9  177.841,  the  first  line  following 
the  section  heading  is  revised  and 
paragraph  (e)  is  amended  by  adding  a 
sentence  at  the  end  to  read  as  follows: 

9 177.841    Poisons. 

(See  also  SS  177.834  (a)  to  (j).) 

(e)  *  *  *  No  motor  carrier  may 
transport  a  packaging  containing  a 
material  which  is  required  to  be  labeled 
"Poison".  "Poison  gas",  or  "Irritant"  in 
the  driver's  compartment  (including  a 
sleeper  berth)  of  a  motor  vehicle. 

57.  In  9  177.848,  paragraph  (b)  is 
revised  to  read  as  follows: 


ns 


9  177.848    Segregation  and  separation 
chart  of  itazardous  materials. 


(b)  Cyanides  or  cyanide  mixtures 
must  not  be  loaded  or  stored  with  acids 
or  any  other  acidic  materials  which 
could  release  hydrocyanic  acid  fi'om 
cyanides. 


PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

58.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804, 1805, 1806. 
1806:  49  CFR  Part  1,  unless  otherwise  noted. 

59.  In  9  178.38,  9  178.38-10,  paragraph 
(b)  is  amended  by  revising  the  formula 
to  read  as  follows: 


9178.38    Specification  3B; 
cylinders. 


seamless  steel 


9178.38-10    WaH  thickness. 

***** 

(b)   *  *  *  P=at  least  two  times 
service  pressure  or  450  pounds  per 
square  inch,  whichever  is  the 
greater;  *  *  *. 

60.  In  9  178.42,  9  178.42-14,  the 
introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows: 

9178.42    Specification  3E;  seamless  Steel 
cylinders. 

9178.42-14    Marlclng. 

(a)  Marking  on  each  cylinder  by 
stamping  plainly  and  permanently  on 
the  shoulder,  top  head,  neck  or  sidewall 
as  follows; 

*        *        *        *        * . 

SI.  In  9  17a46,  9  178.46-4(a],  9  178.46- 
5(d)(1)  and  footnote  1  of  (d)(2),  9  178.46- 
6{c),  and  9  178.46-8(e)  are  revised  to 
read  as  follows: 

9178.46    Specification  3AL;  seamless 
cylinders  made  of  definitely  prescrilMd 
aluminum  aHoys. 

9178.46-4    Duties  of  t»ie  Inspector. 

(a)  The  inspector  shall  determine  that 
all  materials  are  in  compliance  with  the 
requirements  of  this  specification. 


917S.46-5    AuttKKtzed  material  and 
identification  of  material. 


Cd)  *  *  • 
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(1)  Chemical  Composition  Limits  » 

[Chemical  Composition  fin  weight  percent)] 


Aluminum 
Assoc,  alloy 

Si 

Fe 

Cu 

Mn 

Mg 

Or 

Zn 

n 

Pb 

Bi 

Other* 

designation  No. 

Each 

Total 

A1 

6351 

0.7-1.3 
0.4O-0.80 

0.50 
0.70 

0.10 
0.15-0.40 

0.40-0.80 
0.15 

040-0  80 
0.80-1.20 

0.20 
0.25 

0.20 
0.15 

0.01 
0.01 

0.01 
0.01 

0.05 
0.05 

0.15 
0.15 

Remainder. 
Oo. 

6061 

0.04- 
0.35 

o»~>.,f  #~  DK  «ZZ  o-  ■  ~_I-  ^■^     .        ""  "'"""""'"-""uy  cxuuoea  oars,  moos,  anapes.  ana  luoes,  laoie  i  Chemical  Compoation  Limits. 

except  for  Pb  and  Bi.  Umrts  are  m  percent  maximum  unless  otherwree  indicated  vv=x~    ij.iiiia. 

r^JL^^^f^,^'^?^^^^.  "^"^  only  tor  the  elements  for  which  specific  limits  are  shown,  except  for  unalloyed  aluminum.  If  however  the 
£r^2f^.  ^£!.  elements  «  suspected  to  be.  or  in  the  course  of  routine  analysis  s  indicated  to  be  in  excess  of  speafwd  hmrts.  further  analysis 
EdSon  19791  '"*  ^**  °        elements  are  not  in  excess  of  the  amount  specified.  (Aluminum  AssociatKxi  Standards  and  Data/Sxth 


(2)  Mechanical  Property  Limits. 


*  "D"  represents  specimen  diameters. 
When  the  cylinder  wall  is  greater  than 
Vie  inch  thick,  a  retest  without  reheat 
treatment  using  the  4D  size  specimen  is 
authorized  if  the  test  using  the  2  inch 
size  specimen  fails  to  meet  elongation 
requirements. 


9178.46-6    Manufactur*. 


(c)  Thickness  of  the  cylinder  base  may 
not  be  less  than  the  prescribed  minimum 
wall  thickness  of  the  cylindrical  shell. 
The  cylinder  base  must  have  a  basic 
torispherical.  hemispherical,  or 
ellipsoidal  interior  base  coanguration 
where  the  dish  radius  is  no  greater  than 
1.2  times  the  inside  diameter  of  the  shell. 
The  knuckle  radius  may  not  be  less  than 
12  percent  of  the  inside  diameter  of  the 
shell.  The  interior  base  contour  may 
deviate  from  the  true  torispherical, 
hemispherical  or  ellipsoidal 
configuration  provided  that — 

(1)  Any  areas  of  deviation  are 
accompanied  by  an  increase  in  base 
thickness; 

(2)  All  radii  of  merging  surfaces  are 
equal  to  or  greater  than  the  knuckle 
radius; 

(3]  Each  design  has  been  qualiHed  by 
successfully  passing  the  cycling  tests  in 
S  178.46-6(f);  and 

(4]  Detailed  specifications  of  the  base 
design  are  available  to  the  inspector. 


9176.46-t    Opmlnos. 


(e]  All  openings  must  be  threaded. 
Threads  must  comply  with  the 
following: 

(1)  Each  thread  must  be  dean  cut. 
even,  without  checks,  and  to  gauge. 

(2)  Taper  threads,  when  used,  must 
conform  to  one  of  the  following: 

(i]  American  Standard  Pipe  Thread 
(NFT)  type,  conforming  to  the 


requirements  of  Federal  Standard  H-28 
{1978),  Section  7; 

(ii)  National  Gas  Taper  Thread  (NGT) 
type,  conforming  to  the  requirements  of 
Federal  Standard  H-28  (1978),  Sections  7 
and  9;  or 

(iii)  Other  taper  threads  conforming  to 
other  standards  may  be  used  provided 
the  length  is  not  less  than  that  specified 
for  NPT  threads. 

(3)  Straight  threads,  when  used,  must 
conform  to  one  of  the  following: 

(i)  National  Gas  Straight  Thread 
(NGS)  type,  conforming  to  the 
requirements  of  Federal  Standard  H-28, 
(1978),  Sections  7  and  9; 

(ii)  Unified  Thread  (UN)  type, 
conforming  to  the  requirements  of 
Federal  Standard  H-28.  (1978),  Section  2; 

(iii)  Controlled  Radius  Root  Thread 
(UNJ)  type,  conforming  to  the 
requirements  of  Federal  Standard  H-26 
(1978),  Section  4. 

(iv)  Other  straight  threads  conforming 
to  other  recognized  standards  may  be 
used  provided  that  the  requirements  in 
subparagraph  (e)(4]  of  this  section  are 
met. 

(4)  All  straight  threads  must  have  at 
least  6  engaged  threads,  a  tight  Ht,  and  a 
factor  of  safety  in  shear  of  at  least  10  at 
the  test  pressure  of  the  cylinder.  Shear 
stress  must  be  calculated  by  using  the 
appropriate  thread  shear  area  in 
accordance  with  Federal  Standard  H-28 
(1978),  Appendix  A5,  Section  3. 

62.  In  5  178.51.  S  17^51-10,  paragraph 
(d),  is  revised  to  read  as  follows: 

S  176^1    Specification  4BA;  w«ktod  or 
brazod  stMl  cylindtr*  made  of  doftnitoly 
prMcrtbod  stool*. 

S  178.51.-10    Wall  thicknoss. 


(d)  For  a  cylinder  writh  a  wall 
thickness  less  than  0.100  inch,  the  ratio 
of  tangential  length  to  outside  diameter 
may  not  exceed  4.1. 


§178.53-9    [Amended] 

Paragraph  (a)  of  {  178.53-9  is 
amended  by  replacing  the  number  "0.40" 
with  the  number  "0.04". 

S  178.54    (Removed  artd  Reserved] 

63.  Section  178.54  is  removed  and 
reserved. 

64.  In  5  178.61,  8l78.61-ia  paragraph 
(b)  is  revised  to  read  as  follows: 

S  1 78.6 1    Spectflcation  4BW:  welded  steel 
cytlrKlers  made  of  definitely  prescrU>ed 
steels  with  electric-arc  vralded  longitudinal 
seam. 

S  178.61-10    Wall  ttildmesa. 

•        *        •        •        • 

(b)  For  a  cylinder  with  a  wall 
thickness  less  than  0.100  inch,  the  ratio 
of  tangential  length  to  outside  diameter 
may  not  exceed  4.1. 

65.  In  5178.245-1,  the  Introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

S  1 78.245    Specifications  5 1 ;  steel  portable 
tanks. 

(a)  Tanks  must  be  seamless  or  welded 
steel  construction  or  combination  of 
both  and  have  a  water  capacity  in 
excess  of  1,000  pounds.  Fusion  welded 
tanks  must  be  postweld  heat  treated  and 
radiographed  as  prescribed  in  the  ASME 
Code  except  that  each  tank  constructed 
in  accordance  with  Part  UHT  of  the 
ASME  Code  must  be  postweld  heat 
treated.  Where  postweld  heat  treatment 
is  required,  the  tank  must  be  treated  as 
a  unit  after  completion  of  all  the  welds 
in  and/or  to  the  shell  and  heads.  The 
method  must  be  as  prescribed  in  the 
ASME  Code.  Welded  attachments  to 
pads  may  be  made  after  postweld  heat 
treatment  is  made.  A  tank  used  for 
anhydrous  ammonia  must  be  postweld 
heat  treated.  The  postweld  heat 
treatment  must  be  as  prescribed  in  the 
ASME  Code,  but  in  no  event  at  less  than 
1050*F.  tank  metal  temperature. 
Additionally,  tanks  constructed  in 
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accordance  with  Part  UHT  of  the  ASME 
Code  must  conform  to  the  following 
requirements: 


§178.337-1    [Amended] 

66.  Paragraph  (d)  of  S  178.337-1  is 
amended  by  replacing  the  words  "cargo 
tanks"  with  the  words  "tank  motor 
vehicle". 

§178.337-13    (Amended] 

67.  Paragraph  (b)  of  §  178.337-13  is 
amended  by  replacing  the  second  and 
third  words  "cargo  tanks"  with  the 
words  "tank  motor  vehicle". 

PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

68.  The  authority  citation  for  Part  179 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804, 1805, 1806, 
1808;  49  CFR  Part  1,  unless  otherwise  noted. 

69.  In  S  179.100.  S  179.100-13(a). 

§  179.100-14(a](l)  and  (a)(3)  are  revised 
to  read  as  follows: 

§  179.100    General  specifications 
applicable  to  pressure  tank  car  tanks. 
§  179.100-13  Venting,  loading  and 
unloading  valves,  measuring  and  sampling 
devices. 

(a)  Venting,  loading  and  unloading 
valves  must  be  of  approved  design, 
made  of  metal  not  subject  to  rapid 
deterioration  by  the  lading,  and  must 
withstand  the  tank  test  pressure  without 
leakage.  The  valves  shall  be  bolted  to 
seatings  on  the  manway  cover,  except 
as  provided  in  S  179.103.  Valve  outlets 
shall  be  closed  with  approved  screw 
plugs  or  other  closures  fastened  to 
prevent  misplacement. 


§  1 79. 1 00- 1 4    Bottom  outlets. 

(a)  *  *  * 

(1)  The  extreme  projection  of  the 
bottom  washout  equipment  may  not  be 
more  than  that  allowed  by  Appendix  E 
of  the  AAR  Specifications  for  Tank 

Cars. 

****** 

(3)  If  the  bottom  washout  nozzle 
extends  8  inches  or  more  from  shell  of 
tank,  a  V-shaped  breakage  groove  shall 
be  cut  (not  cast)  in  the  upper  part  of  the 
outlet  nozzle  at  a  point  immediately 
below  the  lowest  part  of  the  inside 
closure  seat  or  plug.  In  no  case  may  the 
nozzle  wall  thickness  at  the  root  of  the 
"V"  be  more  than  Vi-inch.  Where  the 
nozzle  is  not  a  single  piece,  provision 
shall  be  made  for  the  equivalent  of  the 
breakage  groove.  The  nozzle  must  be  of 
a  thickness  to  insure  that  accidental 
breakage  will  occur  at  or  below  the  "V" 
groove  or  its  equivalent.  On  cars 


without  continuous  center  sills,  the 
breakage  groove  or  its  equivalent  may 
cot  be  more  than  15  inches  below  the 
4ank  shell.  On  cars  with  continuous 
center  sills,  the  breakage  groove  or  its 
equivalent  must  be  above  the  bottom  of 
the  center  sill  construction. 
•        *•«** 

70.  In  §  179.102.  §  179.102-2,  paragraph 
f  a)(3)  is  revised  to  read  as  follows: 

i  179.102    Special  commodity 
requirements  for  pressure  tanic  car  tanks. 

§179.102-2    Chlorine. 

j    (a)  *  •  • 

(3)  Insulation  must  be  4  inches 
minimum  thickness  of  corkboard  or  of 
polyiu'ethane  foam  or  must  be  2  inches 
minimum  thickness  of  4  potmds  per 
cubic  foot  minimum  density  ceramic 
fiber  covered  by  2  inches  minimum 
thickness  of  glass  fiber. 
****** 

71.  In  S  179.103.  S  179.103-5. 
paragraphs  (b)(1)  and  (b)(4)  are  revised 
to  read  as  follows: 

§  1 79. 1 03    Special  requirements  for  dass 
114A*  *  *  tank  car  tanks. 

t§  179.103-5    Bottom  outlets. 


(b)  *  •  * 

(1)  The  extreme  projection  of  the 
bottom  outlet  equipment  may  not  be 
more  than  allowed  by  Appendix  E  of  the 
AAR  Specifications  for  Tank  Cars.  All 
bottom  outlet  reducers  and  closiu^s  and 
their  attachments  shall  be  secured  to  car 
by  at  least  %-inch  chain,  or  its 
equivalent,  except  that  bottom  outlet 
closiu-e  plugs  may  be  attached  by  V4* 
inch  chain.  When  the  bottom  outlet 
closure  is  of  the  combination  cap  and 
value  type,  the  pipe  connection  to  the 
valve  shall  be  closed  by  a  plug,  cap,  or 
approved  quick  coupling  device.  The 
bottom  outlet  equipment  should  include 
only  the  valve,  reducers  and  closures 
that  are  necessary  for  the  attachment  of 
unloading  fixtures.  The  permanent 
attachment  of  supplementary  exterior 
fittings  must  be  approved  by  the  AAR 
Committee  on  Tank  Cars. 
****** 

(4)  If  the  outlet  nozzle  extends  6 
inches  or  more  from  shell  of  tank,  a  V- 
shaped  breakage  groove  shall  be  cut 
(not  cast)  in  the  upper  part  to  the  outlet 
nozzle  at  a  point  immediately  below  the 
lowest  part  of  value  closest  to  the  tank. 
In  no  case  may  the  nozzle  wall  thickness 
at  the  roof  of  the  "V"  be  more  than  V*- 
inch.  On  cars  without  continous  center 
sills,  the  breakage  groove  or  its 
equivalent  may  not  be  more  than  15 
inches  below  the  tank  shell.  On  cars 
with  continous  center  sills,  the  breakage 


groove  or  its  equivalent  must  be  above 
the  bottom  of  the  center  sill 
constructioa 

.      |.        .        .        *        . 

72.  In  S  179.200,  S  179.200-7, 
paragraphs  (b),  (c),  (d).  (e).  and  (f)  are 
amended  by  changing  the  heading  in 
each  Table;  §  179.200-13  is  revised,  and 
in  §  179.200-17,  paragraphs  (a)(1),  (a)(6), 
(a)(7).  (b)(1),  and  (b)(3)  are  revised  to 
read  as  follows: 

§  17*1200    Qenerai  specifications 
■ppllcaMe  to  non-pressure  tank  car  tanks 

§179l200-7    Materials, 
(a)  *  •  * 

(br  •  • 


SpecifKatnns 


Minimum 

tensile 

strengtfi 

(p.s.i.)  welded 

condition  ' 


Minimum 

elongation  in 

2  Inches 

(percent) 

weld  metal 

(longitudinal) 


(cj* 


Specificatk>ns 


Minimum 

tensile 

strengtti 

(p.8.i.)  wekjed 

conditkxi*  • 


Minimum 

elongation  in 

2  incties 

(percent)  0 

temper  weld 

n>etal 
(longitudinal) 


•1-    • 


Speftficatk>ns 


Minimum 

tensile 

strengtfi 

(p.s.i.)  welded 

condition  ' 


Minimum 

elor>gatk>n  in 

2  inches 

(percent) 

weld  metal 

(longitudinal) 


(e)* 


Spebifk»tk>ns 


Minimum 

tensile 

strengtri 

(p.s.i.)  welded 

condition  » 


Minimum 

elor>gation  in 

2  Inches 

(percent) 

weld  metal 

(lor>gitudinal) 


(tl*  •  • 


Fpdera'  T?pe'*ifpr 


Specifications 


Mtnrmum 

tensile 

strength 

(p.s.i.)  wekled 

condition  > 


MtmrTHim 

elongation  in 

Zinches 

(percent) 

weW  metal 

(longitudinaO 


9179.200-13    Manway  ring  or  flange, 
safety  relief  device  flange,  iMttom  outlet 
nozzle  flange,  bottom  WMtiout  nozzle 
flange  and  other  attactimants  and 
openings. 

(a)  These  attachments  shall  be  fusion 
welded  to  the  tank  and  reinforced  in  an 
approved  manner  in  compliance  with 
the  requirements  of  Appendix  E,  figure 
10.  of  the  AAR  Specifications  for  Tank 
Cars. 

(b)  The  opening  in  the  manway  ring 
must  be  at  least  16  inches  in  diameter 
except  that  acid  resistant  lined 
manways  must  be  at  least  18  inches  in 
diameter  before  lining. 

(c)  The  manway  ring  or  flange,  shall 
be  made  of  cast,  forged  or  fabricated 
metal.  The  metal  of  the  dome,  tank,  or 
nozzle  must  be  compatible  with  the 
manway  ring  or  flange,  so  that  they  may 
be  welded  together. 

(d)  The  openings  for  the  manway  or 
other  fittings  shall  be  reinforced  in  an 
approved  manner. 

9179.200-17    Bottom  outlet*. 

(a)  •  •  • 

(1)  The  extreme  projection  of  the 
bottom  outlet  equipment  may  not  be 
more  than  that  allowed  by  Appendix  E 
of  the  AAR  Specifications  for  Tank 
Cars.  All  bottom  outlet  reducers  and 
closures  and  their  attachments  shall  be 
secured  to  the  car  by  at  least  %-inch 
chain,  or  its  equivalent,  except  that  the 
bottom  outlet  closure  plugs  may  be 
attached  by  V*-inch  chain.  When  the 
bottom  outlet  closure  is  of  the 
combination  cap  and  valve  type,  the 
pipe  connection  to  the  valve  shall  be 
closed  by  a  plug,  cap,  or  approved  quick 
coupling  device.  The  bottom  outlet 
equipment  should  include  only  the 
valve,  reducers  and  closures  Oiat  are 
necessary  for  the  attachment  of 
unloading  fixtiu-es.  The  permanent 
attachment  of  supplementary  exterior 
fittings  shall  be  approved  by  the  AAR 
Committee  on  Tank  Cars. 

(6)  To  provide  for  the  attachment  of 
unloading  connections,  the  discharge 
end  of  the  bottom  outlet  nozzle  or 
reducer,  the  valve  body  of  the  exterior 
valve,  or  some  fixed  attachment  thereto, 
shall  be  provided  with  one  of  the 
following  arrangements  or  an  approved 


modification  thereof.  (See  Appendix  E. 
Fig.  E17  of  the  AAR  Specifications  for 
Tank  Cars  for  illustrations  of  some  of 
the  possible  arrangements.) 

(i)  A  bolted  flange  closure 
arrangement  including  a  minimum  1- 
inch  NPT  pipe  plug  (see  Fig.  E17.1)  or 
including  an  auxihary  valve  with  a 
threaded  closure. 

(ii)  A  threaded  cap  closure 
arrangement  including  a  minimum  1- 
inch  NPT  pipe  plug  (see  Fig.  E17.2)  or 
including  an  auxiliary  valve  with  a 
threaded  closure. 

(iii)  A  quick-coupling  device  using  a 
threaded  plug  closure  of  at  least  1-inch 
NPT  or  having  a  threaded  cap  closure 
with  a  minimum  1-inch  NPT  pipe  plug 
(see  Fig.  E17.3  through  E17.5).  A 
minimum  1-inch  auxihary  test  valve 
with  a  threaded  closure  may  be 
substituted  for  the  1-inch  pipe  plug  (see 
Fig.  E17.6).  If  the  threaded  cap  closure 
does  not  have  a  pipe  plug  or  integral 
auxiliary  test  valve,  a  minimum  1-inch 
NPT  pipe  plug  shall  be  installed  in  the 
outlet  nozzle  above  the  closure  (see  Fig. 
E17.7). 

(iv)  A  two-piece  quick-coupling  device 
using  a  clamped  dust  cap  must  include 
an  in-line  auxiliary  valve,  either  integral 
with  the  quick -coupling  device  or 
located  between  the  primary  bottom 
outlet  valve  and  the  quick-coupling 
device.  The  quick-coupling  device 
closure  dust  cap  or  outlet  nozzle  shall  be 
fitted  with  a  minimum  1-inch  NPT 
closure  (see  Fig.  E17.8  and  E17.9). 

(7)  If  the  outlet  nozzle  extends  6 
inches  or  more  from  the  shell  of  the 
tank,  a  V-shaped  breakage  groove  shall 
be  cut  (not  cast)  in  the  upper  part  of  the 
outlet  nozzle  at  a  point  immediately 
below  the  lowest  part  of  valve  closest  to 
the  tank.  In  no  case  may  the  nozzle  wall 
thickness  at  the  root  of  the  "V"  be  more 
than  V*  inch.  The  outlet  nozzle  on 
interior  valves  or  the  valve  body  on 
exterior  valves  may  be  steam  jacketed, 
in  which  case  the  breakage  groove  or  its 
equivalent  must  be  below  the  steam 
chamber  but  above  the  bottom  of  center 
sill  construction.  If  the  outlet  nozzle  is 
not  a  single  piece,  or  if  exterior  valves 
are  applied,  provisions  shall  be  made  for 
the  equivalent  of  the  breakage  groove. 
On  cars  without  continuous  center  sills, 
the  breakage  groove  or  its  equivalent 
must  be  no  more  than  15  inches  below 
the  tank  shell.  On  cars  with  continuous 
center  sills,  the  breakage  groove  or  its 
equivalent  must  be  above  the  bottom  of 
the  center  sill  construction. 

(b)  •  •  * 

(1)  The  extreme  projection  of  the 
bottom  washout  equipment  may  not  be 
more  than  that  allowed  by  Appendix  E 


of  the  AAR  SpecificaHons  for  Tank 
Cars. 


(3)  If  the  washout  nozzle  extends  8 
inches  or  more  from  the  shell  of  the 
tank,  a  V-shaped  breakage  groove  shall 
be  cut  (not  cast)  in  the  upper  part  of  the 
nozzle  at  a  point  immediately  below  the 
lowest  part  of  the  inside  closure  seat  or 
plug.  In  no  case  may  the  nozzle  wall 
thickness  at  the  root  of  the  "V"  be  more 
than  V*  inch.  Where  th»  nozzle  is  not  a 
single  piece,  provisions  shall  be  made 
for  the  equivalent  of  the  breakage 
groove.  The  nozzle  must  be  of  a 
thickness  to  insure  that  accidental 
breakage  will  occur  at  or  below  the  "V" 
groove  or  its  equivalent.  On  cars 
without  continuous  center  sills,  the 
breakage  groove  or  its  equivalent  may 
not  be  more  than  15  inches  below  the 
outer  shell.  On  cars  with  continuous 
center  sills,  the  breakage  groove  or  its 
equivalent  must  be  above  the  bottom  of 
the  center  sill  construction. 

73.  In  S  179.20Z  {  179.202-8.  {  179.202- 
11,  and  S  179.202-16  are  revised  to  read 
as  follows: 

9  179.202    Special  commodity 
requlremenu  for  non-presaure  tank 
car  tanks. 

9179.202-8    Chloracetyl  chloride. 

Tank  cars  used  to  transport 
chloracetyl  chloride  must  have  a  nickel 
cladding  with  a  minimum  thickness  of 
Vie  inch.  Nickel  cladding  in  tanks  must 
be  low  carbon  nickel  in  accordance  with 
ASTM  B162-60.  Specification  DOT- 
103ANW  tank  car  tanks  used  to 
transport  chloracetyl  chloride  shall  be 
fabricated  or  solid  nickel  at  least  95 
percent  pure  and  containing  not  more 
than  1  percent  iron.  Metal  test  coupons 
for  welding  procedure  qualification  must 
contain  not  more  than  1  percent  iron.  All 
cast  metal  parts  of  the  tank  in  contact 
with  the  lading  must  have  a  minimum 
nickel  content  of  96.7  percent. 

9  179.202-11    Phosphorus  oxybromlde, 
phosphorus  oxychlorlde,  phosphorus 
trichloride,  and  thiophosphoryl  chloride. 

Specification  103ANW  tank  cars  used 
to  transport  phosphorus  oxybromide, 
phosphorus  oxychioride,  phosphorus 
trichloride,  and  thiophosphoryl  chloride, 
shall  be  fabricated  of  solid  nickel  at 
least  95  percent  pure  and  containing  not 
more  than  1  percent  iron.  Metal  test 
coupon  for  welding  procedure 
qualification  must  contain  not  more  than 
1  percent  iron.  All  cast  metal  parts  of 
the  tank  in  contact  with  the  lading  must 
have  a  minimum  nickel  content  of 
approximately  96.7  percent. 
Specification  103A  tank  cars  used  to 
transport  phosphorus  oxybromide, 
phosphorus  oxychioride,  thiophosphoryl 


:u).;j 


nter  /  Vol.  52.  No.  75  /  Monday,  April  20.  1987  /  Rules  and  Regulations 


chloride  must  be  lead-lined  steel,  or 
made  of  steel  with  a  nickel  cladding  of 
at  least  10  percent  of  the  shell  thickness. 
Specifications  103AW.  111A100F2,  or 
111A60W2  tank  cars  used  to  transport 
phosphorus  oxybromide,  phosphorus 
oxychloride,  thiophosphory!  chloride 
must  be  lead-lined  steel  or  made  of  steel 
with  a  minimum  thickness  of  nickel 
cladding  of  V^«-inch.  Nickel  cladding 
must  be  low  carbon  nickel  in 
accordance  with  ASTM  B162-8a 
Specification  103EW  tank  cars  used  to 
transport  phosphorus  trichloride  and 
thiophosphory!  chloride  must  have  tanks 
fabricated  from  Type  316  stainless  steeL 
Unlined  Specification  103A,  103AW. 
111A100F2.  or  111A100W2  tank  cars  are 
authorized  for  phosphorus  trichloride 
only. 

§179.202-18    CMoroacetic  acid,  Hquid. 

(a)  Tank  cars  used  to  transport 
chloroacetic  add.  liquid,  must  have 
tanks  with  oickel  cladding  of  at  least  20 
percent  of  the  shell  thickness.  Nickel 
cladding  in  tanks  must  be  low  carbon 
nickel  in  accordance  with  ASTM  B162- 
60. 

(b]  Chloroacetic  acid,  anhydrous, 
when  shipped  as  a  liquid,  shall  be 
shipped  in  Specification  103ANW  tank 
car  tanks  fabricated  of  nickel  containing 
not  more  than  1  percent  iron,  or  in 
SpecificaUon  103AW  or  111A60W2  tank 
car  tanks  with  nickel  cladding  of  at  least 
20  percent  of  the  shell  thickness,  or  be 
provided  with  a  suitable  corrosion 
resistant  coating  or  lining.  Metal  test 
coupons  for  welding  procedure 
qualification  must  contain  not  more  than 
1  percent  iron.  Nickel  cladding  in  tanks 
must  be  low  carbon  nickel  in 
accordance  with  ASTM  Bl62-8a 

74.  In  i  179.220,  §  179.220-1  is  revised; 
§  179.220-7  paragraphs  (b).  (c),  (d).  and 
(e)  are  amended  by  changing  the 
heading  in  each  Table;  §  179.220-1& 
paragraphs  (a)(1).  (a)(6),  (b)(1).  and 
(b)(3)  are  revised  and  in  §  179.220-19, 
the  last  sentence  of  paragraph  (c)  is 
revised  to  read  as  follows: 

§179.220    G«n«rai  spcciflcattona 
applicable  to  nonprMSura  tank  car  tanks 
consisting  of  an  inner  container  aupported 
within  an  outer  sheH  (Class  OOT-115). 

§  179.220-1    Tanks  buUt  under  these 
spectficatlont  must  meet  ttie  lequlietiienU 
of  §  179.220,  S  179.221,  and  $  179.222. 
§  179.220-7  Materials. 
<         •         t         *         • 

(b)  •  •  • 


Spectficatk>n8 


MtfwnucTt 

tensile 

strengtti 

{p.8.i.)  welded 

condition* 


Minimum 

elongation  in 

2inct)es 

(perceiTt) 

•weld  metal 

(tongitudinal) 


(c) 


Specifications 


k^inimum 

tensile 

strength 

(p.8.i.)  welded 

condOion** 


Minimum 

elor>gation  in 

Zinches 

(percent) 

weld  metal 

(longitudirtal) 


(d)  •  •  * 


Bpecificatiorts 


Minimum 

tensile 

strength 

(p.s.i.)  welded 

condition' 


Minimum 

ekx>gation  in 

2  inctws 

(percent) 

weld  metal 

(tongitudinal) 


(e)  *  •  • 


Specifications 


Minimum 

elongation  in 

2  ir>ches 

(percent) 

weld  metal 

(long(tud)nal) 


(179.220-18    Bottom  outlets. 

(a)  •  •  * 

(1)  The  extreme  projection  of  the 
bottom  outlet  equipment  may  not  be 
more  than  that  allowed  by  Appendix  E 
of  the  AAR  Specifications  for  Tank 
Cars.  All  bottom  outlet  reducers  and 
Iclosures  and  their  attachments  shall  be 
secured  to  car  by  at  at  least  %-inch 
chain,  or  its  equivalent,  except  that 
bottom  outlet  closure  plugs  may  be 
attached  by  y«-inch  chain.  When  the 
jbottom  outlet  closure  is  of  the 
combination  cap  and  valve  type,  the 
pipe  connection  to  the  valve  shall  be 
closed  by  a  plug,  or  cap.  The  bottom 
outlet  equipment  should  include  only  the 
jvalve,  reducers  and  closures  that  are 
pecessary  for  the  attachment  of 


unloading  fixtures.  The  permanent 
attachment  of  supplementary  exterior 
fittings  shall  be  approved  by  the  AAR 
Committee  on  Tank  Cars. 


jmmi 


(6)  If  outlet  nozzle  and  its  closure 
extends  below  the  bottom  of  the  outer 
shell,  a  V-shaped  breakage  groove  shall 
be  cut  (not  cast)  in  the  upper  part  of  the 
outlet  nozzle  at  a  point  immediately 
below  the  lowest  part  of  the  valve 
closest  to  the  tank.  In  no  case  may  the 
nozzle  wall  thickness  «i  the  root  of  the 
"V"  be  more  than  V4-inch.  The  outlet 
nozzle  or  the  valve  body  may  be  steam 
jacketed,  in  which  case  the  breakage 
groove  or  its  equivalent  must  be  below 
the  steam  chamber  but  above  the 
bottom  of  the  center  sill  construction.  If 
the  outlet  nozzle  is  not  a  single  piece  or 
its  exterior  valves  are  applied,  provision 
shall  be  made  for  the  equivalent  of  the 
breakage  groove.  On  cars  without 
continuous  center  sills,  the  breakage 
groove  or  its  equivalent  may  not  be 
more  than  15  inches  below  the  outer 
shelL  On  cars  with  continuous  center 
sills,  the  breakage  groove  or  its 
equivalent  must  be  above  the  bottom  of 
the  center  sill  construction. 


(b)  •  *  * 

(1)  The  extreme  projection  of  the 
bottom  washout  equipment  may  not  be 
more  than  that  allowed  by  Appendix  E 
of  the  AAR  Specifications  for  Tank 
Cars. 


(3)  If  washout  nozzle  extends  below 
the  bottom  of  the  outer  shell,  a  V-shaped 
breakage  groove  shall  be  cut  (not  cast) 
in  the  upper  part  of  the  nozzle  at  a  point 
immediately  below  the  lowest  part  of 
the  inside  closure  seat  or  plug.  In  no 
case  may  the  nozzle  wall  thickness  at 
the  root  of  the  "V"  be  more  than  V4-inch. 
Where  the  nozzle  is  not  a  single  piece, 
provisions  shall  be  made  for  the 
equivalent  of  the  breakage  groove.  The 
nozzle  must  be  of  a  thickness  to  insure 
that  accidental  breakage  will  occur  at  or 
below  the  "V"  groove  or  its  equivalent 
On  cars  without  a  continuous  center  sill, 
the  breakage  groove  or  its  equivalent 
may  not  be  more  than  15  inches  below 
the  outer  shell.  On  cars  with  continuous 
center  sills,  the  breakage  groove  or  its 
equivalent  must  be  above  the  bottom  of 
the  center  sill  construction. 


S  179.220-19    Safety  reNH  devices, 
[cj  •  •  •  Except  for  tanks  for 


chloroprene  (see  S  179.222-1),  tanks 
equipped  wiOi  vents  shall  be  stenciled 
"Not  for  flammable  liquids". 

75.  In  §  179.221-1,  is  amended  by 
adding  an  entry  at  the  end  of  the  Table 
to  read  as  follows: 

S 179JZ21    IndMchjal  specification 
requirMMnts  ■ppHcabl*  to  tank  car  tanks 
consisting  of  an  Innar  contakMT  supportad 
wittikt  an  outar  Shan. 

S  179.221-1    Imfividuai  specification 
■wquiramanu. 


DOT  specification 


Start-to-dJscharge,  or  txjfst  maximum,  p.8.L. 
Vapor-tight,  mirWrtum  p.s.i . 
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Spedlication         115A60W1      115A60ALW      IISASOWS 

*  •  •  •  • 

Sp«dal 


I17S.222-1 


1179.222-1 


76.  Sections  179.222  and  179.222-1  are 
added  to  read  as  follows: 

$179,222    Spadai  commodity 
raquiramants  for  DOT  1 1SA  tank  car  tanks. 
In  addition  to  §  179.220  and  S  179.221 
the  following  requirements  are 
applicable. 


S  179.222    CiUoroprena. 

DOT  115A  tank  car  tanks  used  to 
transport  chloroprene  shall  be  equipped 
with  a  safety  vent  of  a  diameter  not  less 
than  12  inches  complying  with  S 179JJ21- 
1  instead  of  a  safety  relief  valve.  The 
outer  shell  shall  be  stenciled 
"CHLOROPRENE"  on  both  sides  in 
letters  not  less  than  four  inches  high. 

77.  In  5 179.301  and  Table  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

{179.301    Indlviduai  specification 
raquiramants  for  mutti-unn  tank  car  tanks, 
(a)  •  •  • 


Bursting  pressure,  p.s.i.  (see  { 179.300-5) 

Minjmom  ttiicltness  sheB,  inches  ..„ 

Test  pressure,  p.s.i.  (see  5 179.300-16) „ 

Safety  relief  devices,  p.8.i.  (see  { 179.300-15). 


106A500-X 


(') 
500 


375 
300 


■  None  specified. 


106A800-X 


(') 
800 


600 
460 


110A500-W 


1250 
500 


375 
300 


110A600-W 


1500 

% 

600 

450 
360 


110A800-W 


2000 
800 

""eoo 

480 


110A1000-W 


2500 
•%• 
1000 

"too 

650 


Issued  in  Washington.  DC  on  April  3, 1987 
under  authority  delegated  in  49  CFR  1.53. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc  87-7884  Filed  4-17-87;  8:46  am] 
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E  \     R    K,  M  t  ^^TAL  PROTECTION 

[FRL-3189-61 

Protest  Appeals  of  Recipients' 
Procurement  Actions  Under  Federal 
Assistance  Agreements;  Subject  Index 
List  of  EPA  Regional  Administrator 
Protest  Appeal  Determinations  Issued 
During  1986 

This  notice  publishes  the  subject 
index  list  of  bid  protest  appeal  decisions 
issued  by  EPA  Regional  Administrators 
during  1986.  These  determinations  were 
made  pursuant  to  the  EPA  protest 
procedures  set  forth  at  40  CFR  35.939 
(assistance  awarded  prior  to  May  12. 
1982).  40  CFR  Part  33,  May  12, 1982 
Interim  Final  Rules  (assistance  awarded 
between  May  12, 1982  and  March  28, 
1983)  and  40  CFR  Part  33,  March  28, 1983 
Final  Rules  (assistance  awarded  after 
March  28, 1983). 

This  is  the  Ninth  EPA  subject  index 
which  lists  only  the  decisions  issued  in 
the  year  stated.  The  Hrst  index,  listing 
Regional  Administrator  protest  appeal 
determinations  issued  during  the  period 
1974  through  1977,  was  published  at  43 
FR  2908&-95  (July  5, 1978).  This  was 
supplemented  by  the  index  of  1978 
determinations  published  at  44  FR 
25812-18  (May  2, 1979),  the  index  of  1979 
determination  published  at  45  FR  58770- 
74  (September  4, 1980),  the  index  of  1980 
determination  published  at  46  FR  30476- 
80  dune  8, 1981),  the  index  of  1981  and 
1982  determinations  published  at  49  FR 
36004-15  (September  13, 1984),  the  index 
of  1983  decisions  published  at  50  FR 
4148-54  (January  29, 1985),  the  index  of 
1984  decisions  published  at  50  FR  23061- 
68  (May  30, 1985)  and  the  index  of  1985 
decisions  published  at  51  FR  32038-46 
(September  8, 1988). 

The  index  lists  40  appeal 
determinations  and  3  reconsideration 
request  determinations  issued  by  the 
EPA  Regional  Administration  in  1986. 

The  determinations  are  cited 
informally  with  the  names  of  the 
assistance  receipients  and  protesters 
shortened  and  abbreviated  for 
administrative  convenience.  Each  entry 
begins  by  identifying  the  year  the  appeal 
was  decided  and  the  sequential 
determination  number  for  the  year.  This 
number  is  not  part  of  the  preferred 
citation  which  should  state  the 
following:  Grantee,  State,  (EPA  Region 

,  date  of  determination)  (Protest 

of ). 

The  issues  have  been  divided  into  two 
major  subject  headings  and  then 
alphabetized.  Procedural  protest  issues 
are  listed  under  the  heading  "Protest 
Appeals:"  substantive  procurement 


issues  are  listed  under  the  heading 
"Procurement." 

Copies  of  specific  protest  appeal 
determinations  may  be  examined  at  or 
obtained  from  the  EPA  Offices  of 
Regional  Counsel  or  from  the  Office  of 
General  Counsel  in  EPA  headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  F.  Guadagno:  Grants, 
Contracts,  and  General  Law  Division 
(LE-132G).  Office  of  General  Counsel, 
United  States  Environmental  Protection 
Agency,  Washington.  DC  20460;  (202) 
382-5313. 

Dated:  April  3. 1967. 
Francis  S.  BlaJce, 
General  Counsel  (LE-130). 

Bid  Protest  Appeals — Procedural 
Matters 

A/E  Judgment 

86:03    Alice.  TX  (VI,  1-15-66)  [W.  T. 
Young  Const.  Co.]  (EPA  examines  the 
factors  on  which  grantee  bases  a 
procurement  decision  to  determine  if 
materially  incomplete  or  erroneous) 
(where  rational  basis  is  lacking  but 
causes  no  harm  to  competition,  EPA  will 
not  reverse  grantee  decision). 

86:05    Southbridge.  MA  (1. 1-24-86) 
[Vulcan  Ind.,  Inc.]  (EPA  defers  to  A/E 
judgment  concerning  minimum 
performance  needs  unless  it  lacks  a 
rational  basis)  (finding  that  engineer's 
judgment  has  a  rational  basis  does  not 
mean  that  EPA  believes  the 
specifications  reflect  the  best 
engineering  judgment.  No  opinion  is 
offered  by  EPA  regarding  the  relative 
merits  of  one  product  to  another  or  their 
suitability  for  particular  applications). 

86:11     Struthers.  OH  (V.  2-27-86) 
[Air-O-Lator]  (failure  to  demonstrate 
basis  for  rejecting  equipment). 

86:18    St.  Louis.  MO  (Vn.  4-8-88) 
[John  Fabic  Tractor  Co.)  (grantee 
demonstrated  performance  based 
reasons  for  technical  criteria  of  engines). 

86:30    Wappingers  Falls,  NY  (II.  7-14- 
86)  [Myerco,  Inc.]  (equipment  rejected 
because  it  could  not  interface  with 
previously  installed  equipment). 

85:54     Anne  Arundel  County,  MD  (HI, 
7-18-«6)  [Roberts  Filter  Manuf.  Co.] 
[Reconsideration]  (a  bid  which  fails  to 
meet  a  material  term  of  the 
specifications  must  be  rejected  as 
nonresponsive — a  material  term  cannot 
be  waived  after  bid  opening  in  order  to 
accept  a  low  bid). 

Burden  of  Proof 

85:55    UtUe  Blue  Valley.  MO  (VIL  1- 
13-86)  [Roots-Dresser  Ind.] 
[Reconsideration]  (protester  alleging 
restrictive  specifications  must  show  it 
was  excluded — grantee  must  then  show 


that  specifications  were  based  on 
minimum  project  needs  and  that  there 
was  a  rational  basis  for  excluding 
protester's  equipment — burden  then 
shifts  to  protester  to  show  that  the 
specifications  were  not  based  on 
minimum  performance  requirements  or 
that  there  was  no  rational  basis). 

86:18    St.  Louis.  MO  (VU.  4-8-86) 
[fotin  Fabic  Tractor  Co.]  (protest 
concerning  specifications — protester 
must  refute  grantee's  prima  facie 
showing  of  rational  basis). 

86:25    Huntington.  WV  (ID,  5-23-86) 
[RAM  Engineering,  Inc.]  (where 
protester  failed  to  prove  equipment  was 
excluded  by  specifications  it  could  not 
challenge  the  specifications  as  unduly 
restrictive). 

86:38    South  Valley.  UT  (VHl,  10-28- 
86)  [Western  Road  Machinery  Co.] 
(unsupported  and  groundless  claims 
rejected  as  frivolous). 

Exhaustion  of  Administrative  Remedy 
86:10    Cheyenne,  WY  (Vra,  2-26-86) 
[Roscoe  Brown,  Inc.]  (late  protest 
asserting  Buy  American  violation  raises 
matter  of  contract  administration.  EPA 
will  not  order  grantee  to  imdo  existing 
contract;  relief  is  limited  to  allowability 
of  costs). 

86:29    Kankakee.  IL  (V.  7-7-86} 
[Global  Const.  Co.]  (appeal  dismissed  as 
premature  where  it  was  filed  with  EPA 
before  grantee  issued  determination). 

Jurisdiction 

86:08    Woodbridge.  N]  (U,  2-6-66) 
[Metcalf  &  Eddy,  Inc.]  (post-contract 
award  matters  are  not  protestable)  (EPA 
will  not  consider  appeal  involving 
matter  currently  in  court). 

86:17    Mattabassett-Cromwell,  CT  (L 
3-28-86)  [Crouse  Combustion  Systems 
and  Komline-Sanderson]  (post-contract 
award  decisions  concerning  subcontract 
equipment  are  not  protestable  by  prime). 

86:39     Columbus,  OH  (V,  10-2»-86) 
[Ingersoll-Rand]  (EPA  regulations  and 
protest  appeal  procedures  do  not  apply 
to  procurements  that  are  not  EPA 
funded). 

86:40    Michigan  City,  IN  (V,  11-4-86) 
[Tenco  Hydro,  Inc.]  (subcontractor 
substitution  is  a  matter  of  contract 
administration  and  not  protestable). 

Procedures 

86:07    Clay  Township,  IN  (V,  1-2&-86) 
[locobelli  Const,  Inc.]  (protester  who 
did  not  appeal  dismissal  of  its  protest 
cannot  reassert  issues  related  to  original 
procurement  during  a  new  protest 
following  rebidding). 

86K)8    Woodbridge,  N]  {II.  2-6-86) 
[Metcalf  &  Eddy,  Inc.]  (EPA  will  not 
consider  appeal  involving  matter 
cerrenUy  in  State  court). 
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86:09     Newberg.  OR  (X.  2-10-66) 
[Metal Dynamics  Int'l  Corp.)  (appeal 
filed  with  wrong  office  at  EPA  and  was 
consequently  untimely). 

86:10    Cheyenne.  WY  (VIII,  2-28-86) 
[Roscoe  Brown,  Inc.]  (protest  improperly 
submitted  to  State  instead  of  to  grantee). 

86:14    Anne  Arundel  County.  MD  (III, 
3-7-86)  [Amocams  Telemetry  Systems, 
Inc)  (protest  appeal  improperly  filed 
with  EPA  Headquarters  instead  of  with 
Regional  Counsel's  office)  (notification 
that  contract  is  being  awarded  to 
competitor  can  reasonably  be 
considered  a  final  detennination  of  a  bid 
protest). 

86:29    Kankakee,  IL  (V,  7-7-86) 
[Global  Const.  Co.]  (protest  must  be 
filed  with  grantee  and  determination 
made  before  appeal  can  be  filed  with 
EPA). 

86:41    Corry.  PA  (III,  11-18-86)  [Lyco, 
Inc.)  (nominal  error  in  addressing 
protest  to  City  instead  of  to  the 
municipal  authority  which  was  the 
grantee  was  insufficient  grounds  for 
dismissing  protest). 

Rational  Basis  Test 

86.-03    Alice,  TX  (VI,  1-15-66)  ( W.  T. 
Young  Const.  Co.)  (EPA  examines  the 
factors  on  which  grantee  bases  a 
procurement  decision  to  determine  if 
materially  incomplete  or  erroneous) 
(where  rational  basis  is  lacking  but 
causes  no  harm  to  competition,  EPA  will 
not  reverse  decision). 

86K)5    Southbridge,  MA  (1, 1-24-66) 
[VuJcan  Ind.,  Inc.)  (EPA  defers  to  A/E 
judgment  concerning  minimum 
performance  needs  unless  it  lacks  a 
rational  basis]  (finding  that  engineer's 
judgment  has  a  rational  basis  does  not 
mean  that  EPA  beheves  the 
specifications  reflect  the  best 
engineering  judgment.  No  opinion  is 
offered  by  EPA  regarding  the  relative 
merits  of  one  product  to  another  or  their 
suitability  for  particular  applications). 

86:11     Stnithers,  OH  (V.  2-27-86) 
[Air-O-Lator]  (failure  to  demonstrate 
basis  for  rejecting  equipment). 

86:18    St.  Louis.  MO  (VU,  4-*-66) 
[John  Fabic  Tractor  Co.]  (grantee 
demonstrated  performance  base^ 
reasons  for  technical  criteria  of  engines) 
(EPA  will  not  substitute  its  technical 
judgment  for  that  of  the  grantee's 
consulting  engineer  if  the  grantee 
presents  a  rational  engineering  basis  in 
support  of  its  actions). 

85:54    Anne  Arundel  County,  MD  (HI, 
7-18-86)  [Roberts  Filter  Manuf.  Co.) 
[Reconsideration)  (by  finding  a  rational 
basis  for  specifications.  EPA  does  not 
give  an  opinion  that  the  specifications 
reflect  the  best  or  only,  rational 
engineering  judgment  concerning  a 


product  or  its  suitability  for  a  particular 
use). 

86:37    Newberg,  OR  (X,  10-3-86) 
[Envirex,  Inc.)  (grantee  demonstrated 
performance  reasons  for  design 
requirements). 

Recipient  Determination 

86:14    Anne  Arundel  County,  MD  (III, 
3-7-66)  [Amocams  Telemetry  Systems. 
Inc.)  (protest  appeal  improperly  filed 
with  EPA  Headquarters  instead  of  with 
Regional  Counsel's  office)  (notification 
that  contract  is  being  awarded  to 
competitor  can  reasonably  be 
considered  final  determination  of  a  bid 
protest). 

86K)8    Woodbridge.  NJ  (II,  2-6-86) 
[Metcalf  &  Eddy,  Inc.)  (award  to  a 
competitor  gives  protester  notice  its 
protest  was  denied)  (protester's  burden 
to  demonstrate  timeliness). 

Reconsideration 

85:55    Little  Blue  Valley,  MO  (Vn,  1- 
13-86)  [Roots-Dresser  Ind.) 
[Reconsideration)  (EPA  authority)  (same 
test  as  used  for  judicial  review,  i.e., 
there  must  be  clear  showing  of  material 
factual  mistake,  newly  discovered 
evidence,  or  substantial  legal  error) 
(denied  where  no  showing  of  factual 
mistake,  new  evidence  or  error  of  law). 

85:48    Frederick,  MD  (III,  1-24-66) 
(RDP  Co.)  [Reconsideration)  (the 
standard  of  reconsideration  of  bid 
protests  is  limited  to  whether  the 
original  determination  was  clearly 
erroneous  as  a  matter  of  law  or  fact) 
(reconsideration  denied  where  facts 
raised  to  clarify  party's  argimient  could 
have  been  presented  during  original 
appeal). 

86:05    Southbridge,  MA  (I,  S-13-66) 
[Vulcan  Ind.,  Inc.)  [Reconsideration) 
(inherent  authority  of  EPA  to  reconsider 
will  only  be  used  where  there  is  newly 
discovered  evidence  or  clear  error  of 
law  or  fact  in  original  determination). 

86:17    Mattabassett-Cromwell,  CT  [\, 
5-22-66)  [Crouse  Combustion  and 
Komline-Sanderson)  [Reconsideration) 
(denied  because  no  showing  of  material 
factual  mistake,  newly  discovered 
evidence,  or  substantial  legal  error) 
(parties  cannot  reargue  points 
previously  discussed). 

85:54    Anne  Arundel  County.  MD  (OL 
7-18-86)  [Roberts  Filter  Manuf.  Co.) 
[Reconsideration)  (in  the  absence  of  a 
clear  showing  of  material  factual 
mistake,  newly  discovered  evidence,  or 
substantial  legal  error,  EPA  will  not 
reconsider  a  protest  appeal 
determination). 

Regulations 

86:23    Decatur,  IL  (V.  5-16-88)  (Aju/ 
A.  Laurence  Co.)  (Section  33.1120Cb)(2) 


limits  protest  review  to  issues  or  leaerai 
law  or  regulation.  Violations  of  State  or 
local  law  are  not  subject  to  EPA 
review). 

86:25    Huntington,  WV  (III,  5-23-68) 
[RAM Engineering,  Inc.)  (for  grant 
awarded  prior  to  1983,  grantee  has 
option  whether  to  follow  Part  33  instead 
of  Part  35  regulation). 

Remedy 

86:10    Cheyenne.  WY  (VIII.  2-28-86) 
[Roscoe  Brown,  Inc.]  (potential  Buy 
American  violation  is  a  matter  of 
contract  administration.  EPA  will  not 
order  grantee  to  undo  existing  contract. 
Relief  is  limited  to  allowability  of  costs 
under  the  grant). 

85:55    yttle  Blue  Valley,  MO  (VII 1- 
13-86)  [Roots-Dresser  Inc.]  (a  contract 
already  awarded  under  a  defective  IFB 
will  not  necessarily  be  disturbed  by  EPA 
since  the  harm  caused  by  the  IFB 
deficiencies  cannot  usually  be  rectified 
after  contract  award  without  substantial 
project  delay.  The  potential  gain 
achieved  by  rewriting  the  IFB  would  not 
overcome  the  harm  caused  to  the  project 
and  other  bidders  due  to  delay  and 
expense  of  rebidding). 

Review 

Authority  and  Scope  of  Review 

85:54    Anne  Arundel  County.  MD  (IIL 
7-18-86)  [Roberts  Filter  Manuf.  Co.) 
[Reconsideration)  (EPA  may  review  a 
grant  recipient's  procurement  action 
independent  of  a  protest  appeal  and 
when  a  procurement  action  is  protested, 
may  look  beyond  the  recipient's  written 
protest  determination). 

Sua  Sponte  Review 

85:55    Uttle  Blue  Valley,  MO  (VH,  1- 
13-86)  [Roots-Dresser Ind.)  (a  contract 
already  awarded  under  a  defective  IFB 
will  not  necessarily  be  disturbed  by  EPA 
since  the  harm  caused  by  the  IFB 
deficiencies  cannot  usually  be  rectified 
after  contract  award  without  substantial 
project  delay.  The  potential  gain 
achieved  be  rewriting  the  IFB  would  not 
overcome  the  harm  caused  to  the  project 
and  other  bidders  due  to  delay  and 
expense  of  rebidding). 

86:42    Columbu*,  OH  (V.  11-18-66) 
[Kokosing  Const  Co.)  (where  appeal 
dismissed  because  of  untimely  protest, 
EPA  nevertheless  reviewed  the  merits). 

Standing 

86:05    Southbridge.  MA  (1, 1-24-86) 
[Vulcan  Ind.,  Inc.)  (supplier  may  protest 
specifications). 

86:07  Clay  Township,  IN  (V,  1-29-86) 
[lacobelJi  Const,  Inc.)  (non-bidder  lacks 
standing  to  protest  contract  awarded  on 
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rebid  even  though  he  bid  on  initial 
procurement). 

86:09    Newberg.  OR  (X.  2-10-86) 
[MetaJ  Dynamics  Int'l  Corp.) 
(subcontractor  lacks  standing  to  protest 
equipment  evaluation]. 

86:17    Mattabassett-Cromwell.  CT  (I, 
3-28-86)  [Crouse  Combustion  Systems 
and  Komline-Sanderson)  (subcontractor 
has  standing  to  protest  restrictive 
application  of  specifications.  Prime 
contractor  cannot  protest  post-contract 
award  decisions  concerning  subcontract 
equipment). 

86:28    U  Plata.  CO  (Vm,  6-25-86) 
[Mendez  Excavation  Co.)  (potential 
MBE  subcontractor  has  standing  to 
protect  MBE  efforts  made  by  prime 
contract  bidder). 

86:30    Wappingers  Falls.  NY  (H  7-14- 
86)  (Myerco,  Inc.)  (potential  supplier 
may  protest  undiiiy  restrictive 
specifications  but  cannot  protest 
evaluation  of  its  equipment  by  the 
engineer). 

86:34    Manchester.  NH  (I.  8-6-86) 
[New  England  Concrete  Pipe  Corp.) 
(subcontractor  supplier  cannot  protest 
award  of  subcontract  on  grounds  that 
prime  contractor  selected  equipment  not 
meeting  specifications). 

86:35    Eureka  Springs.  AR  (VI.  8-12- 
86)  [Hardison  Fluid  Equipment,  Inc.) 
(without  addressing  the  issue  of 
standing,  EPA  Region  VI  allowed  a 
subcontractor  supplier  to  protest 
rejection  of  its  equipment  based  on 
criteria  not  specified  in  the  IFB). 

86:36     Caledonia.  MN  (V,  9-10-86) 
[Austgen  Biojet  and  Fluidyne  Corp.) 
(subcontractor  supplier  may  not 
challenge  responsiveness  of 
competitor's  equipment  or  grantee's 
evaluation  of  competitor's  equipment). 

86:37    Newberg.  OR  (X,  10-3-86) 
[Envirex,  Inc.)  (subcontractor  equipment 
supplier  was  permitted  to  protest 
rejection  of  its  equipment  claiming 
imduly  restrictive  application  of 
specifications).  (Note:  Compare 
Manchester,  NH  (I.  8-6-86)  and  New 
York,  NY  (II,  3-3-«4)  denying  standing). 
86:38    South  Valley,  UT  (VIII.  10-28- 
86)  [Western  Road  Machinery  Co.) 
(nonresponsive  bidder  lacks  standing  to 
protest  grantee's  rejection  of  all  bids) 
(where  third  low  bidder  is  not  next  in 
line  to  receive  award,  it  lacks  standing 
to  protest). 

86:40    Michigan  City.  IN  (V.  11-4-88) 
[Tenco  Hydro,  Inc.)  (subcontractor 
substitution  may  not  be  protested). 

86:41     Corry.  PA  (Ul.  11-18-86)  [Lyco, 
Inc.)  (where  specifications  exclude  a 
supplier's  equipment  the  supplier  may 
protest  the  prequalification  process 
without  first  submitting  its  equipment 
for  evaluation). 


Summary  Disposition 

86:29    Kankakee,  n  (V.  7-7-86) 
{Global  Const.  Co.)  (dismissal  for  failure 
to  exhaust  administrative  remedies). 

Time  Limitations 

86:01    St.  Andrews.  GA  (TV.  l-l(>-86) 
[Marley  Pump  Co.)  (protest  that  brand 
name  or  equal  specifications  are  imduly 
restrictive  must  be  filed  before  bid 
opening). 

88:55    Uttle  Blue  Valley.  MO  (VII.  1- 
13-68)  [Roots-Dresser  Ind.) 
[Reconsideration)  (protest  challenging 
application  of  specifications  must  be 
filed  prior  to  bid  opening  where 
specifications  are  applied  as  written] 
(this  decision  explains  significant 
changes  from  Part  35  to  Part  33 
regulation). 

86:04    Tappahanock.  VA  (III.  1-17-86) 
[Envirodyne  Systems,  Inc.)  (protest 
alleging  proprietary  specifications  must 
be  filed  before  bid  opening)  (the  purpose 
of  EPA's  regulation  is  to  prevent  the 
serious  delay  of  a  project  and  to  protect 
the  competitive  bidding  process.  A 
supplier  has  ample  time  to  file  protest 
prior  to  bid  opening,  and  if  he  fails  to 
object  to  the  specifications  he  waives 
any  right  to  later  raise  this  issue). 

86:05    Southbridge,  MA  (I.  l-24-«6) 
{Vulcan  Ind.,  Inc.)  (protest  challenging 
technical  design  features  of  brand  name 
or  equal  specification  is  imtimely  when 
filed  after  bid  opening). 

86:08    Woodbridge.  NJ  (U.  2-6-86) 
[Metcalf  &  Eddy,  Inc.)  (award  to  a 
competitor  gives  protester  notice  its 
protest  was  denied)  (protester's  burden 
to  demonstrate  timeliness). 

86:10    Cheyenne.  WY  (Vm.  2-26-86) 
[Roscoe  Brown,  Inc.)  (protest  that 
contractor's  selection  of  equipment 
violated  Buy  American  provision  must 
be  filed  by  supplier  within  7  days  of 
knowing  contractor's  decision]  (time 
limitation  requirement  necessary  in 
order  to  maintain  construction 
schedule). 

86:09    Newberg.  OR  (X.  2-10-86) 
[Metal  Dynamics  Int'l  Corp.)  (where 
appeal  filed  within  7  days  but  at  wrong 
office  at  EPA— it  was  late). 

86:14    Anne  Arundel  County.  MD  (III. 
3-7-86)  [Amocams  Telemetry  Systems, 
Inc.)  (notification  that  contract  was 
being  awarded  to  protester's  competitor 
was  reasonable  notice  of  rejection  of  the 
protest  and  started  the  appeal  clock), 
86:05    Southbridge.  MA  (I.  5-13-86) 
[Vulcan  Ind.,  Inc.)  [Reconsideration) 
(protest  challenging  brand  name  or 
equal  specification  must  be  filed  before 
bid  opening). 

86:22    Brunswick.  MO  (VII.  5-15-86) 
[/ay  Shartran  Co.)  (supplier/ 
manufacturer's  protest  challenging 


application  of  brand  name  or  equal 
specifications  cannot  be  filed  after 
prime  bid  opening  where  the 
specification  itself  gave  notice  of  basis 
for  protest). 

86:25    HunUngton.  WV  (III.  5-23-86) 
[RAM  Engineering,  Inc.)  (where 
prequalification  was  denied,  offeror 
timely  protested  within  7  days  of 
adverse  evaluation — Note:  the  7  day 
time  limit  applied  because  evaluation 
rather  than  specifications  was  being 
challenged). 

86:27    Chelan.  WA  (X.  6-24-86) 
[Marley  Pump.  Co.)  (a  protest  by  an 
equipment  supplier  challenging 
specifications  as  unduly  restrictive  must 
be  filed  before  the  prime  contract  bid 
opening  date.  The  requirement  that 
protests  be  filed  within  7  days  of 
knowledge  of  the  basis  of  protest,  which 
is  applicable  to  other  types  of  protests, 
does  not  apply  to  protests  concerning 
unduly  restrictive  specifications). 

86:30    Wappingers  Falls.  NY  (II.  7-14- 
88)  [Myerco,  Inc.)  (where  specifications 
exclude  supplier,  a  protest  must  be  filed 
before  bid  opening,  not  after  equipment 
evaluation  and  rejection]  (equipment 
supplier's  protest  was  late  where  it  was 
filed  more  than  7  days  after  alleged 
restrictive  application  of  specifications). 
88c54    Anne  Arundel  County,  MD  (III. 
7-18-86]  [Roberts  Filter  Manuf.  Co.) 
[Reaonsideration)  (protest  alleging  that 
technical  or  design  features  of  the 
specifications  are  unduly  restrictive 
must  be  filed  before  bid  opening,  where 
the  specifications,  as  written,  give  notice 
of  the  basis  for  the  protest). 

88:35    Eureka  Springs,  AR  (VI,  8-12- 
86)  [Hardison  Fluid  Equipment,  Inc.) 
(where  prime  contractor  is  told  by 
grantee  that  proposed  subcontract 
equipment  is  rejected,  the  time  for 
subcontractor  to  protest  may  begin  to 
run  on  or  about  the  date  the  prime 
contractor  received  notice). 

88:36    Caledonia,  MN  (V,  9-10-86] 
[Austgen  Biojet  and  Fluidyne  Corp.) 
(protest  alleging  unduly  restrictive 
specifications  was  dismissed  for  failure 
to  file  prior  to  bid  opening). 

88:42    Columbia.  OH  (V.  11-18-86) 
[Kokosing  Const.  Co.)  (where 
unsuccessful  bidder  had  ability  to 
examine  successful  bidder's  bid  at  time 
of  bid  opening,  it  had  burden  of 
discovering  basis  for  protecting 
responsiveness  of  that  bid  and  filing  a 
protest  in  less  than  the  15  days  taken). 

86:41    Corry.  PA  (III.  11-18-86)  [Lyco, 
Inc.)  (where  protest  was  filed  untimely 
but  grantee  rebid  the  contract  and  the 
protest  was  still  active,  there  was 
sufficient  time  for  grantee  to  revise 
restrictive  specifications  and  the  protest 
was  deemed  timely). 
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86:05    Southbridge.  MA  (I.  5-13-86) 
[Vulcan  Ind,  Inc.)  (Reconsideration) 
(protest  based  on  improprieties  in 
solicitation  clearly  apparent  before  bid 
opening  must  be  filed  before  bid 
opening]  (an  offeror  of  "or  equal" 
equipment  that  does  not  meet 
specifications  cannot  wait  until 
equipment  rejection  to  file  protest). 

Procurement 

A/E  Services 

86:27    Chelan.  WA  (X.  6-24-86) 
[Marley  Pump  Co.)  (a  recipient  is 
expected  to  evaluate  equipment 
submittals,  including  "or  equal"  items, 
and  may  not  separately  charge  a  prime 
contract  bidder  for  evaluating 
equipment  listed  in  its  bid  as  "or 
equals"). 

Bid  Shopping 

86:12    Mokena,  EL  (V.  3-3-86) 
[Modern  Builders  Ind.  Concrete  Co.) 
(EPA  does  not  prohibit  bid  shopping). 

Bidders  &  Offerors 

No  entries. 
Bids 
Acceptance  Period 

No  entries. 
Addendum 

No  entries. 
Alternates 

No  entries. 

Ambiguity 

86:32    Coleraine-Bovey-Taconite.  MN 
(V.  7-25-86)  [Kenko.  Inc.)  (where  it  was 
unclear  from  bid  whether  unit  prices 
were  included  for  certain  items,  bid  was 
ambiguous  and  nonresponsive). 

Base  Bids 

86:26    Huntington,  WV  (III,  5-27-86) 
[Grouse  Combustion  Systems,  Inc.)  [WB 
required  bidders  to  base  its  bid  on 
brand  name  equipment  and  it  was 
unclear  how  "or  equal"  prices  would  be 
evaluated). 

86:27    Chelan.  WA  (X.  6-24-86) 
[Marley  Pump  Co.)  (the  single  base  bid 
method  of  soliciation  and  evaluation  for 
equipment  may  not  be  used  to  determine 
the  low  responsive  bidder  and.  further,  a 
bid  evaluation  method  which  favors  the 
naming  of  brand  name  items  to  the 
exclusion  of  "or  equals"  violates  this 
fundamental  principle). 

Cancellation  of  Solicitation 

No  entries. 

Evaluation 

86:03    Alice.  TX  (VI.  1-15-86)  (W.  7! 
Young  Const  Co.)  (as  contract  award 


criterion,  "available  funds"  need  not  be 
available  on  day  of  bid  opening). 

86:04    Tappahanock.  VA  (III.  1-17-86) 
[Envirodyne  Systems,  Inc.)  (engineer's 
opinion  concerning  enhanced 
performance  rehabiUty  and  maintenance 
accomplished  by  requiring  certain 
design  featiu^s  deferred  to  by  EPA). 

86:17    Mattabassett-Cromwell,  CT  (I. 
3-28-86)  [Crouse  Combustion  Systems 
and  Komline-Sanderson)  (period  for 
allowing  performance  tests  can  be 
limited  by  grantee,  otherwise  costs  and 
delay  could  be  excessive). 

86:18    St.  Louis,  MO  (Vn,  4-8-86) 
[John  Pabic  Tractor  Co.)  (on 
prequalification  submittals,  A/E 
jud^ent  concerning  capital  costs,  life 
cycle  costs  and  maintenance  and 
operation  costs  is  given  deference). 

86:21     Chelan,  WA  (X,  5-9-86)  [Lyco, 
Inc.)  (different  manufacturers  treated 
differently — grantee  improperly  waived 
requirements  for  one  manufacturer 
while  rigidly  enforcing  similar 
requirements  against  another 
manufacturer). 

86:27    Chelan,  WA  (X,  6-24-86) 
[Marley  Pump  Co.)  (a  recipient  is 
expected  to  evaluate  equipment 
submittals,  including  "or  equal"  items, 
and  may  not  separately  charge  a  prime 
contract  bidder  for  evaluating 
equipment  listed  in  its  bid  as  "or 
equals"). 

86:30    Wappingers  Falls,  NY  (II,  7-14- 
86)  [Myerco,  Inc.)  (subcontractor 
supplier  cannot  protest  improper 
evaluation  of  its  equipment). 

86:35     Eureka  Springs,  AR  (VI,  8-12- 
86)  [Hardison  Fluid  Equipment,  Inc.) 
(grantee  improperly  rejected  equipment 
meeting  terms  of  its  specification  on 
basis  of  undisclosed  criteria). 

Late 

86:06    Weslaco.  TX  (VI,  1-28-86) 
[Nunn  6" Schumway  Const.  Co.,  Inc.)  (bid 
dehvered  to  wrong  office  but 
nevertheless  in  exclusive  possession  of 
contracting  authority  prior  to  bid 
submission  deadline  and  of  actual  bid 
opening  may  not  be  rejected  as  late). 

Mistake 

86:13    South  Burlington,  VT  (I,  3-5-86) 
[Pizzagalli,  Const.  Co.)  (where  bidder 
presented  clear  and  convincing  evidence 
of  bid  mistake,  its  nature,  how  it 
occurred,  and  the  intended  price,  bid 
correction  is  allowable)  (where  no  bid 
displacement,  evidence  outside  the 
bidding  documents  may  be  considered 
in  determining  whether  bidder  has  met 
clear  and  convincing  evidence 
standard). 

86:15    Dupont  PA  (HI,  3-7-66) 
[Marona  Const.  Co.)  (correction 
resulting  in  bid  displacement  permitted 


where  mistake  and  intended  bid  clear 
on  the  face  of  bid)  (words-over-numbers 
reconciliation  clause  not  controlling). 

86:16    Cecil  County,  MD  (ID,  3-11-86) 
[Cecil  Const  Corp.)  (where  bid  is 
significantly  below  A/E  estimate  and 
other  bids,  and  grantee  has  reason  to 
suspect  mistake,  grantee  must  ask 
bidder  to  verify  bid,  calling  attention  to 
the  suspected  error)  (where  mistake  was 
clear  and  intended  amount  was  evident 
from  worksheets,  bid  correction  must  be 
permitted  where  there  is  no  bid 
displacement). 

86:23    Decatur,  IL  (V,  5-16-86)  [Paul 
A.  Laurence  Co.)  (words-over-numbers 
reconciliation  clause  should  not  be 
mechanically  apphed  where  it  results  in 
bizarre  result  clearly  unintended  by  the 
bidder.  Correction  of  unit  prices  is 
permitted  where  the  mistake  and 
intended  bid  are  clearly  apparent  from 
the  face  of  the  bid). 

Preparation  Costs 

No  entries. 
Qualified 

No  entries. 
Rejection  of  All  Bids 

86:38    South  Valley,  UT  (Vffl,  10-28- 
86)  [Western  Road  Machinery  Co.) 
(where  grantee  discovered  its 
specifications  eliminated  equipment 
which  could  meet  its  performance 
needs,  it  had  good  cause  to  reject  all 
bids  and  resolicit). 

86:45    Hudson  County,  NJ  (II,  12-31- 
86)  [fames  L  Horan,  Inc.)  (where  only 
tow  bids  received,  both  far  exceeding 
engineer's  estimate,  grantee  has 
reasonable  basis  for  rejecting  ail  bids). 

Signature 

86:15    Dupont,  PA  (HI,  3-7-86) 
[Marona  Const  Co.)  (failure  to  execute 
Bid  Seciuity  Form  waived  as  a  minor 
irregularity  where  bidder  otherwise 
committed  to  its  bid). 

86:23    Decatur,  IL  (V.  5-16-86)  [Paul 
A.  Laurence  Co.)  (failure  to  sign  bid  in 
one  place  did  not  render  bid 
nonresponsive  since  bid  was  signed 
elsewhere  and  clearly  evidenced 
bidder's  intent  to  be  bound). 

Time  to  Prepare 

No  entries. 
Unbalanced 

No  entries. 
Unit  Pricing 

No  entries. 

Bonds 

86:15    Dupont.  PA  (HI.  3-7-86) 
[Marona  Const  Co.)  (failure  to  execute 
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Bid  Security  Form  waived  as  a  minor 
irregularity  where  bidder  otherwise 
committed  to  its  bid]. 

86:31     Orange.  TX  (Vl.  7-15-86) 
[Baytown  Const  Co.)  (where  bid  bond 
was  made  payable  to  an  entity  other 
than  the  grantee,  the  grantee  determined 
it  was  nevertheless  enforceable  under 
State  law— EPA  affirmed). 

86:36    Caledonia.  MN  (V.  9-10-86) 
(Austgen  Biojet  and  FJuidyve  Corp.)  (in 
the  absence  of  clear  IFB  language, 
performance  warranty  bond 
requirements  are  matters  of 
responsibility). 

86:41     Corry,  PA  (III.  11-18-86)  [lyco, 
Inc.]  (150%  bond  warranty  equipment  for 
S  years  was  found  to  be  inordinately 
high  and  unduly  burdensome). 

Buy  American  Act 

86:01    St  Andrews,  GA  {IV,  1-10-86) 
[Mariey  Pump  Co. )  (question  of  Buy 
American  Act  violation  will  not  be 
reached  unless  domestic  product  is  < 
shown  to  meet  the  minimum 
performance  requirements). 

85:55    Uttle  Blue  Valley,  MO  (VU.  1- 
13-86)  [Roots-Dresser  Ind. ) 
(Reconsideration)  (listing  a  foreign 
supplier  in  a  "brand  name  or  equal", 
clause  does  not  give  that  suppher  a 
preference  and  does  not  violate  the  Buy 
American  Act). 

86:10    Cheyenne.  WY  (Via  2-28-86) 
(Roscoe  Brown,  Inc.)  (product  found  to 
be  50%  domestic)  (matter  of  contract 
administration). 

86:22  Bnmswick,  MO  (Vll,  5-15-86) 
{/ay  Shartran  Co.)  (domestic  materials 
comprised  73%  of  the  pomp  equipment 
so  a  comparison  of  costs  was  therefore 
unnecessary). 

88:27     Chelan.  W A  pC.  6-24-86) 
[Mariey  Puwp  Co.)  [a  toreign 
manufacturer  may  be  specified  as  a 
brand  name  under  a  "brand  name  or 
equal"  specification)  (where  equipment 
is  procured  by  subcontract,  compliahce 
with  Buy  American  provisions  of  the 
Qean  Water  Act  is  generally  a  matter  of 
contract  administration,  not  protestable 
to  EPA). 

Competitive  Negotiation  •    - 

No  entries. 
Conflict  of  Interest 

No  entires. 
Engineering  Judgment 

86:04    Town  of  Tappahanodi,  VA  (ID, 
1-17-86)  [Envirodyne  Systems,  Inc.) 
(EPA  deferred  to  opinion  concerning 
technical  adequacy  and  compliance  of 
proposed  equipment — also  deferred  to 
decision  to  require  certain  design 
features  to  enhance  performance 
reliability  and  maintenance).  ..[    .. 


86:17    Mattabassett-CromwelL  CT  (I. 
3-28-861  [Crouse  Combustion  Systems 
and  Komline-Sanderson)  (deference  to 
performance  based  reasons  for  design 
criteria). 

86:25    Huntington.  WV  (III  5-23-88) 
[RAM  Engineering.  Inc.)  (exercise  of 
judgment  in  the  desi^  of  incineration 
equipment  and  technical  adequacy  and 
compliance  of  proposed  equipment 
given  deference  by  ¥PA  where  rational 
basis  for  decision). 

86:26    Huntington.  WV  (lU.  5^27-86) 
[Grouse  Combustion  Systems,  Inc.  ] 
(where  rational  basis  for  engineer's 
decision,  EPA  would  not  substituif  it« 
opinion  for  that  of  engineer  concerning 
the  technical  adequacy  or  compliance  of 
proposed  equipment). 

85:54    Anne  Arundel  County.  MD  (UI, 
7-18-88)  [Roberts  Filter  Manuf.  Co.) 
(Reconsideration)  (by  Ending  a  rational 
basis  for  specifications,  EPA  does  not 
give  an  opinion  that  the  specifications 
reflect  the  best  or  only,  rational 
engineering  judgment  concerning  a 
product  or  its  suitability  for  a  particular 
use). 

86:37    Newberg.  OR  (X.  10-3-88) 
[Envirex.  Inc.)  (rational  basis  for 
determining  certain  design  criteria  to  be 
necessary  for  performance  needs)  (EPA 
does  not  decide  whether  spedficatioos 
reflect  best  judgment  and  EPA  decistoo 
does  not  reflect  an  opinion  regarding 
relative  merits  of  oae  supplier's 
equipment  versus  another). 

Experience  Requirements 

88:11     Struthers,  OH  (V,  2-27-86) 
[Air-O-Lator]  (EPA  reversed  grantee 
decision  which  found  supplier  did  not 
meet  the  specified  experience)  [op 
rational  basis  for  rejecting  equipment 
and  grantee  failed  to  justify  need  for 
requirement). 

Invitation  for  Bids  [IFBJ 

Alternate  /       ."     . 

88:41     Corry.  PA  (Ili  11-18-86)  [Lyco, 
Inc.)  (design  speciflcations  to  be  met  by 
alternate  equipment  must  be  clearly 
identified  in  the  IFB). 

Defective 

86:32    Coleraine-Bovey-Taconite.  MN 
(V,  7-25-86)  [Kenko,  Inc.)  (where  IFB 
received  by  bidder  was  missing  two 

{lages,  bidder  was  responsible  for 
earning  of  the  clearly  apparent 
omission  and  submitting  the  unit  prices 
included  on  missing  pages  with  its  bid]. 

Jurisdiction 

86:23    Decatur,  IL  (V,  5-18HM)  (Aw/ 
A.  Laurence  Co.]  (violation  of  State  law 
is  not  protestable  unless  the  action  also 
violates  federal  law  or  retgulatioa). 


License  Requirement 

No  entries. 
Listii^ 

86:12    Mokena.  IL  (V.  »-a-86) 
[Modem  Bviiders  lad.  Concrete  Co.) 
(incomplete  list  could  be  completed  after 
bid  opening  where  it  was  matter  of 
responsibility). 

88:23     Decatur.  IL  (V.  5-16-86)  [Paul 
A.  Laurence  Co.)  (bid  shopping  does  not 
violate  EPA  regulation  but  rather  is  a 
matter  exclusively  of  State  or  local  law. 
Where  IFB  did  not  expressly  state  that 
listing  subcontractors  was  a  matter  of 
responsiveness,  the  failure  to  provide 
such  information  with  the  bid  was 
correctly  waived  as  non-material 
deficiency). 

Minority  Business  and  Women 's 
Business  Enterprise  (MBE/WBE)      ■ 

86:02    Saa  Beraaidino.  CA  (IX,  1-15- 
86)  [MCi Constructors,  Inc.)  (grantee 
determination  findings  bidders 
nonresponsible  for  failing  to  meet 
positive  efforts  requirements  given 
.  deference  by  EPA). 

86:06    Weslaco.  TX  (VI.  1-28-86) 
[Nunn  &Schumway  Const  Co.,  Inc.) 
(goals  are  not  quotas  and  a  contract 
may  not  be  deemed  nonresponsible 
merely  for  failure  to  attain  the  goal. 
Where,  as  here,  contractor  met  the  goal, 
he  is  presumed  to  have  made  positive 
efforts). 

88:19    Anne  Arundel  County.  MD  (IH. 
4-28-86)  [Ferguson  Trenching  Co.,  Iiic)    "  • 
■  (grantee's  determination  that  bidder  is    . 
nonresponsible  failing  to  demonstrate 
good  faith  efforts  is  upheld  by  EPA 
where  it  has  a  rational  basis).  , 

88:23    Decatur.  IL  (V.  5-16-86)  (/^tf/     , - 
i4.  Z.ourence  Co.)  (where  bidder  certifies  . 
it  will  meet  the  MBE/WBE  goals,  the 
.  failure  to  document  positive  efforts  is  a    . 
matter  of  responsibility  even  if  the  IFB 
states  it  is  a  matter  of  responsiveness). 

86.-25    Huntington.  WV  (IH.  5-23-86)    = 
[RAM  Engineering,  Inc.)  (fact  that  a  firm 
is  a  MBE  does  not  excuse  it  from 
meeting  the  technical  specifications). 

86:28    La  Plata,  CO  (Vlll  6-25-86) 
[Mendez  Excavation  Co.)  (compliance 
with  MBE/WBE  requirements  is 
generally  a  matter  of  responsibility  and 
defects  may  be  cured  after  bid  opening). 

6633    Elyria,  OH  (V,  7-30-86) 
[Wilson  Bennett  Inc.)  [where  WB  did    .  -. 
not  cleariy  make  MBE/WBE 
requirements  matters  of  responsiveness, 
grantee  improperly  rejected  bid  as 
nonresponsive.  Bid  rejection  was 
affirmed,  however,  because  post-bid      ..■ 
subinissions  pf  MBE/WBE  requirements  . 
failed  to  demonstrate  bidder 
"responsibility"]  (grantee  required  that 
.  only  MBEs  certified  by  graatee  be  used}. 
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86:18    St.  Louis.  MO  (VU.  4-8-66) 
[John  Fabic  Tractor  Co.)  (supplier  may 
protest  specifications  after  being 
rejected  if  it  is  before  prime  contract 
bids  are  opened). 

86:21     Chelan,  WA  (X,  5-9-86)  [Lyco. 
Inc.)  (challenge  to  the  speci^cations  and 
equipment  evaluation  demonstrated  the 
specification  eliminated  competition  and 
created  unjustified  sole  source). 

86:25    Huntington.  WV  (III.  5-2S-86) 
[RAM Engineering,  Inc.)  (functional 
equivalent  of  direct  procurements 
subject  to  EPA  review)  (submittal 
rejected  as  nonresponsive  for  failure  to 
meet  material  terms  of  bidding 
documents.  Grantee  had  rational  basis 
for  rejecting  equipment  as  technically 
inadequate  where  offer  failed  to  submit 
information  needed  for  evaluation). 

86:28    Huntington.  WV  (UI,  5-27-86) 
[Crouse  Combustion  Systems,  Inc.) 
(rational  basis  for  rejecting  submittal 
which  substantially  deviated  from 
specifications  where  grantee 
demonstrated  the  specifications  were 
performance  related). 

86:41     Corry,  PA  (II.  11-18-88)  [Lyco, 
Inc.)  (where  specifications  exclude  a 
supplier's  equipment,  the  supplier  may 
protest  the  prequalification  process 
without  first  submitting  its  equipment 
for  evaluation)  (prequalification  process 
does  not  excuse  offerors  from  meeting 
material  specifications). 

Responsibility 

8eK)2    San  Bernardino.  CA  (IX.  1-15- 
86)  [MCI  Constructors,  Inc.)  (grantee's 
determination  finding  bidders 
nonresponsible  for  failing  to  meet  MBE 
positive  efforts  requirements  given 
deference  by  EPA). 

86^)6    Weslaco.  TX  (VI.  1-28-86) 
[Nunn  Br  Scbumway  Const.  Co.,  Inc.)  (bid 
may  not  be  deemed  nonresponsible 
merely  for  failure  to  attain  MBE  goal: 
where  contractor  met  goal,  it  is  assumed 
to  have  made  positive  efforts). 

86:19    Anne  Arundel,  MD  (III.  4-28- 
86)  [Ferguson  Trenching  Co.,  Inc.) 
(grantee's  determination  finding  bidder 
nonresponsible  for  failing  to 
demonstrate  good  faith  efforts  is  upheld 
by  EPA  where  it  has  a  rational  basis) 
(failure  to  meet  definitive  MBE 
responsibility  criteria  rendered  bid 
nonresponsible). 

86:24     Sidney,  NB  (VII,  S-20-86) 
[Nuncon  Const  Corp.)  (where  low 
bidder  failed  to  submit  financial 
information  within  10  days  of  bid 
opening,  be  was  properly  rejected  as 
nonresponsible)  (EPA  defers  to  grantet 
determination  of  nonresponsibility  in 
absence  of  bad  faith  or  evidence  of  no 
rational  basis]  (grantee  acted 


reasonably  in  Hmiting  its  review  to 
information  provided  within  the  normal 
review  period  for  determining  a  bid 
protest  and  EPA  will  not  cause  grantee 
to  reopen  decision  based  on  information 
made  available  only  during  appeal). 

86:28    La  Plata,  CO  (VIII,  6-25-66) 
[Mendez  Excavation  Co.)  (where  post- 
bid  opening  MBE  compliance  efforts 
were  considered  by  grantee,  EPA 
deferred  to  affirmative  findings  of 
responsibility)  (grantee  exercised 
reasonable  discretion  in  the  amount  of 
time  it  permitted  responsibility  defects 
to  be  cured). 

86:31    Orange.  TX  (VI.  7-15-86) 
[Baytown  Const  Co.  )  (EPA  will  not 
reverse  a  rationally  based  grantee 
decision  affirmatively  finding  bidder 
responsible). 

88:33    Elyria.  OH  (V.  7-30-86) 
[Wilson  Bennett  Inc.)  (where  IFB  did 
not  clearly  make  MBE/WBE 
requirements  matters  of  responsiveness, 
grantee  improperly  rejected  bid  as 
nonresponsive.  Bid  rejection  was 
affirmed,  however,  because  post-bid 
submissions  of  MBE/WBE  requirements 
failed  to  demonstrate  bidder 
"responsibility")  (grantee  required  that 
only  MBEs  certified  by  grantee  be  used). 

86:36    Caledonia.  MN  (V.  9-10-66) 
[Austgen  Bio  jet  and  Fluidyne  Corp.)  (bid 
could  not  be  rejected  as  nonresponsive 
for  failure  to  provide  performance  bond) 
(post  bid  opening  information  must  be 
considered  by  grantee). 

Responsiveness 

85:55    Uttle  Blue  Valley,  MO  (VII.  1- 
13-86)  [Roots-Dresser  Ind.) 
[Reconsideration)  (under  "brand  name 
or  equal"  specifications,  equipment 
which  meets  performance  requirements 
but  fails  to  meet  specified  design 
features  is  nonresp>onsive  and  caimot  be 
accepted  even  if  grantee  concludes  it 
meets  the  project  needs). 

86K)4    Tappahanock.  VA  (m.  1-17-86} 
[Envirodyne  Systems.  Inc.)  (EPA  will 
defer  to  engineer's  rationally  based 
decision  concerning  technical  adequacy 
or  compliance  of  proposed  equipment). 

86:12    Mokena.  IL  (3-3-86)  (Afodem 
Builders  Ind.  Concrete  Co.)  (bid  may  not 
be  rejected  for  failure  to  submit 
subcontractor  hst  where  IFB  did  not 
make  it  matter  of  responsiveness). 

86.-15    Dupont  PA  (ID.  3-7-86) 
[Marona  Const  Co.)  (failure  to  execute 
Bid  Security  Form  waived  as  a  minor 
irregularity  where  bidder  otherwise 
committed  to  its  bid). 

86:24    Sidney.  NB  (VII.  5-20-86) 
[Nuncon  Const  Corp.)  (finding  of 
nonresponsiveness  due  to  failure  to 
nibmit  financial  information  after  bid 
opening  was  in  error). 


86:25    Huntington,  WV  (III,  5-23-86) 
[HAM  Engineering,  Inc.) 
(prequalification  submittal  rejected  as 
nonresponsive  for  failure  to  submit 
information  needed  for  evaluation). 

86:31     Orange.  TX  (VI,  7-15-86) 
[Baytown  Const  Co.]  (where  bid  bond 
was  made  payable  to  wrong  legal  entity 
it  was  nevertheless  enforceable  imder 
State  law  and  the  bid  was  therefore 
responsive). 

86:54    Anne  Arundel  County,  MD  (HI. 
7-18-86)  [Roberts  Filter Manuf.  Co.) 
[Reconsideration)  (a  bid  which  fails  to 
meet  a  material  term  of  the 
specifications  must  be  rejected  as 
nonresponsive — a  material  term  cannot 
be  waived  after  bid  opening  in  order  to 
accept  a  low  bid). 

86:32    Coleraine-Bovey-Taconlte.  MN 
(V.  7-25-86)  [Kenko,  Inc.)  (where  bid 
failed  to  include  unit  prices  for  items  on 
the  pages  that  were  missing  from  the  IFB 
given  to  the  bidder,  the  bid  was 
nonresponsive.  Bidder  should  have 
realized  the  IFB  was  missing  pages). 

88:36    Caledonia,  MN  (V,  9-10-86) 
[Austgen  Biojet  and  Fluidyne  Corp.) 
(grantee  improperly  rejected 
subcontractor  supplier  as  nonresponsive 
for  failing  to  satisfy  performance  bond 
requirements;  EPA  required  grantee  to 
evaluate  responsibility  of  supphers) 
(where  prime  contract  bidder  is 
responsive,  grantee  may  award  contract 
and  require  substitution  of 
subcontractor  equipment  to  meet 
specifications). 

86:38    South  Valley.  UT  (Vra,  10-28- 
86)  [Western  Road  Machinery  Co.) 
(where  equipment  was  determined  to  be 
adequate  for  performance  needs  but  it 
did  not  meet  specified  physical 
characteristics,  the  bid  was 
nonresponsive  and  grantee  properly 
rejected  all  bids  and  readvertised). 

86:42    Columbus,  OH  (V,  11-18-86) 
[Kokosing  Const  Co.)  (submittal  of 
alternative  construction  sequence  with 
bid  does  not  render  bid  nonresponsive 
where  the  submission  does  not 
materially  deviate  from  the  sequence 
stated  in  the  IFB,  even  though  the 
submittal  was  not  made  in  accordance 
with  procedures  set  forth  in  IFB). 

Specifications 

Brand  Name  or  Equal 

85:56    Uttle  Blue  Valley,  MO  (VH.  1- 
13-86)  [Roots-Dresser  Ind.) 
[Reconsideration)  (when  recipient  does 
not  specifically  identify  salient  features 
but  specifies  detailed  technical  features, 
each  feature  is  deemed  a  necessary 
requirement  of  the  equipment  which 
must  be  met  by  offeror  in  order  to  be 
responsive.  Equipment  must  not  merely 
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meet  performance  needs  but  must  meet 
all  specified  design  features). 

86:05    Southbridge.  MA  (1.  l-24-«e) 
[Vulcaa  Ind,  Inc.]  (equipment  must  meet 
technical  design  featiires  specified  in 
order  to  be  "equaL"  Performance 
equivalence  does  not  make  it  "equal"). 

66:26    Huntington.  WV  (UL  S-27-86) 
[Crouse  Combustion  Systems,  Inc.)  {IFB 
ambiguously  mixed  the  terms  "brand 
name  of  equal"  and  "alternate 
equipment  proposals")  (IFB  improperly 
stated  that  equipment  ivhich 
"subetandally''  met  the  specifications 
could  be  accepted)  (IFB  was  unclear  on 
how  "or  equal"  equipment  prices  would 
be  evaluated    lany  be  similar  to  single 
base  bidding)  (IFB  oust  permit  bids  to 
be  based  on  "or  equal"  items  which  will 
be  eyaJMted  after  oontract  award). 

88:27    Chelan.  WA(X.«-24-6B) 
(MaHey  Pump  Co.)  (wbere  "brand  name 
or  aquar'  apedfications  are  used, 
bidders  for  the  pikne  contract  who 
commit  to  meeting  the  specifications 
must  be  pemitted  to  base  Aeir  bids  on 
"or  eqaaf'  equipment  items  widiout  risk 
of  being  rejected  as  nonresponsive 
because  one  of  tiieir  equipment  items  is 
determined  to  be  tmacceptable  after  bid 
opening)  (bidder  commits  to  meeting  the 
speciHcations  in  the  IFB  and  if  it  is 
determined  by  the  grantee  that  the 
equipment  fails  to  meet  the 
specification,  the  contractor  may  be 
required  to  substitute  conforming 
equipment  and  must  do  so  at  no 
additional  cost  to  the  grantee). 

86:41    Corry,  PA  (III.  11-18-88)  [Lyco. 
Inc.]  (use  of  "or  equal"  specification 
does  not  eliminate  undue  resthctiveness 
of  design  specifications  based  on  a 
proprietary  product)  (where 
specifications  describe  unique  system 
and  recite  detailed  design  specifications, 
those  salient  features  cannot  be 
disregarded  by  grantee). 

Design  (See  also  Unduly  Restrictive 
Specifications) 

No  entries. 

Local  Preference 

No  entries. 

Minimum  Need  (See  also  Unduly 
Restrictive  Specifications) 

No  entries. 

Oral  Statements 

86:04    Tappafaanock.  VA  (lU.  1-17^06) 
(Eavirodyve  Systems,  lac.)  (design 
features  intended  to  eohance 
performance  reliability  and  nalntaoance 
supported  by  rational  performaooe 
basis). 


Performance 

mXff    day  Township,  IN  (V.  1-29-66) 
[lacobelli  Const,  Inc.)  (unreasonable  for 
bidder  to  rely  on  oral  statements  of 
grantee). 

86:17    Mattabassett-Cromwell.  CT  (L 
3-28-86)  [Crouse  Combustion  Systems 
and  Komline-Sanderson)  (equipment 
performance  test  period  can  be  limited 
to  avoid  excessive  cost  and  delay). 

86:37    Newberg,  OR  (X  10-3-86) 
[Envirex.  Inc.]  (where  design  criteria 
were  stated  as  af)erational  performance 
requirements  such  as  prodricing  16% 
cake  solids,  grantee  had  rational 
performance  reasons  for  tlw 
requirements). 

88:41     Corry.  PA  (III.  ll-lS-86)  [Lyoo. 
Inc.]  (coupling  performance  and  design 
specifications  does  not  unduly  restrict 
design  criteria  which  every  bkkder  maM 
meet  regardless  of  eqtHpmmt 
performance). 

Restrictive  (See  Unduly  Restrictive) 

Unduly  Restrictive 

86:1*    St  Louis,  MO  {VO.  4-8-86) 
[/oiha  Fabic  Tractor  Co.]  (specification  is 
not  unduly  restrictive  where  it  is 
reasonably  based  on  performance 
needs). 

86-.21    Chelan.  WA  (X.  S-e-86)  (LfOA 
Inc.)  (specifications  copied  fnm  one 
maaufactarer's  catalog  which  elimisated 
all  competitiua  created  de  facto  wAe 
source  procurement)  (where  a  particular 
manufacturer's  specification  is  used  by 
A/E  as  starting  point  for  writing  protect 
specifications,  it  must  be  opened  to 
eliminate  unnecessary  design  features 
and  to  permit  competition)  (improper  to 
require  all  mamifactorers  to  perform 
difficult  test  developed  by  competitor 
which  is  not  a  national  standani). 

86:25    Huntington.  WV  (III.  5-2^-86) 
[RAM  Engineering,  lac.)  (where 
protests'  buled  to  prove  equipment  was 
excluded  by  specifications  it  could  not 
challenge  the  specifications  as  unduly 
restrictive). 

86:27    Chelan.  WA(X.6-24-n) 
[Mariey  Pianp  Co.)  (only  tbose 
characteristics  and  features  of  a  twand 
name  equipawnt  it«n  which  are 
essential  to  the  minimum  performance 
needs  of  a  profect  may  be  specified  as 
salient  characteristics). 

88:35    Eureka  Sprii^  AR  (VI,  8-12- 
86)  [Hardison  Fhiid  EqvipmetiL  Inc.) 
(where  grantee  rejection  of  eqoipment 
was  not  based  on  specified  salient 
characteristics  but  on  an  mutated 
interpretation  which  it  failed  to  describe 
in  IFB,  rejection  was  improper). 

88:37    Newbei^g.  OR  (X.  10-3-86) 
(Envirex.  doc)  (grantee  met  bavden  ot 
demonstrating  specificaiioo  was 
performance  related  and  reflective  ef 


the  project's  minimum  performance 
needs;  design  criteria  were  stated  in 
terms  of  operational  performance  and 
efficiency  levels  rather  than  physical 
characteristics). 

86:41     Corry.  PA  (UI,  11-18-86)  (Lyco. 
Inc.)  (where  specifications  unduly 
restrict  competition,  the  problem  is  not 
cured  by  permitting  alternate  equipment 
bids,  since  alternate  can  be  rejected  at 
the  will  of  the  grantee]  (specification 
requiring  supptiers  to  copy  a 
competitor's  design  placed  suppliers  at 
disadvantage  in  violation  of  Clean 
Water  Act). 

SaHent  Requirements 

No  entries. 

Sole  Source 

86:16    St  Lmns.  MO  (VII.  4-8-66) 
(Joba  Fabric  Tractor  Co.]  (where  only 
one  manufacturer  was  listed  on 
preqaaHfiad  aq«i|>itteHt  list  it  was  not 
sole  source  pcocoreflient  because  two 
suppliers  were  prequalified  and  several 
othen  were  capable  of  competing) 

8621     Chelan.  WA  (X,  5-8-86)  [Lyco. 
/iic.)j(apeoification8  based  on 
manviBOlarer's  catalog  eliminated  all 
competitioa  and  created  de  facto  sole 
source). 

86i41    Coiry.  PA  (IH.  11-18-86)  [Lyco. 
Inc.)  (where  specifications  permit  only 
one  aMmirfacttrrer  of  equipment,  it 
creates  impermissible  sole  sotirce 
procurement,  in  the  absence  of 
performance  justification  for  confining 
procurement  to  the  equipment). 

State  an.d  Local  Law 

88rtn    Alice.TX  (VI.  1-15-86)  (VK.r. 
Young  Const  Co.)  (EPA  will  not 
consider  issues  of  State  law  in  absence 
of  overriding  federal  requirements.). 

86.-08    Woodbridge.  N]  (U.  2-6-86) 
[Metcalf  &  Eddy.  Inc.)  (EPA  will  defer  to 
a  State  court's  determinatioa  unless 
overriding  federal  requirement). 

88:31     Orange.  TX  (VL  7-15-86) 
[Baytown  Const  Ca]  (EPA  accorded 
deference  to  grantee  legal  opinion  that 
under  State  law  a  bid  bond  made  out  to 
the  wrong  term  would  nevertheless  be 
enforceabk). 

Subcontract  Award 

88c17    Mattabassett-CromtvellCTd 
3-28-86)  {CoMtse  Combustioa  Systems 
and  Komliite'Saaderson]  (grantee 
decision  rejecting  subcontract 
equipment  is  a  matter  of  contract 
administratioa  and  not  protestable). 

801:30    Wappingers  FalLs.  NY  (U.  7-14- 
88)  [Myerco.  Inc.].  (potential  supplier 
lacks  standing  to  protest  the  grantee's 
adverse  evaluatim  of  its  equipment). 


86:34     Manchester,  NH  (I.  8-6-86) 
[New  England  Concrete  Pipe  Corp.) 
(subcontractor  supplier  cannot  protest 
award  of  subcontract  on  grounds  that 
prime  contractor  selected  equipment  not 
meeting  specifications). 

86:36    Caledonia.  MN  (V.  9-10-86) 
(Austgen  Bio  jet  and  Fluidyne  Corp.] 
(grantee  may  award  contract  to  prime 
contract  bidder  and  require  substitution 
of  subcontractor  equipment  to  meet 
specifications). 
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86:40    Michigan  City,  IN  (V.  11-4-86) 
(Tenco  Hydro.  Inc.]  (substitution  of  a 
listed  subcontractor  is  an  issue  of 
contract  administration  and  not 
protestable). 

Subcontractor  Listing  (See  Listing 
Requirements)  Waiver 

88:15     Dupont,  PA  (III,  3-7-86) 
(Marona  Const.  Co.]  (failure  to  execute 
Bid  Security  Form  waived  as  a  minor 
irregularity  where  bidder  otherwise 


committed  to  its  bid  and  grantee 
properly  protested). 

86:42    Columbus,  OH  (V,  11-18-86) 
(Kokosing  Const.  Co.)  (immaterial 
deviation  from  IFB  instructions  was 
properly  waived  where  IFB  did  not 
clearly  make  it  a  matter  of 
responsiveness  and  no  prejudice 
resulted  to  other  bidders). 

[FR  Doc.  87-8784  Filed  4-17-87;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

(Docket  No.  IRA-30] 

Inconsistency  Ruling  No.  IR-15; 
Decision  on  Appeal;  Vermont  Rules  for 
Transportation  of  Irradiated  Reactor 
Fuel  and  Nuclear  Waste 

agency:  Research)  and  Special  Programs 
Administration;  DOT. 
ACTION:  Decision  on  Appeal. 

SUMMARY:  In  response  to  the  appeal  of 
tiie  Vermont  Agency  of  Transportation 
from  tiie  Hndings  made  in  Inconsistency 
Ruling  No.  IR-15  (49  FR  46660; 
November  27, 1984),  that  inconsistency 
Ruling  is  affirmed. 

EFFECTIVE  DATE:  April  20,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Donekemper,  III,  Office  of 
Chief  Counsel,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590  (Tel: 
202/366-4400). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  27, 1984,  the 
Department  of  Transportation  (DOT) 
published  nine  inconsistency  rulings 
(IR-7  through  15;  49  FR  46632  et  seq.) 
concerning  state  and  local  restrictions 
on  radioactive  materials  transportation 
in  the  states  of  Michigan,  New  York  and 
Vermont.  Included  in  this  omnibus 
proceeding  was  Inconsistency  Ruling 
No.  15  (IR-15)  dealing  with  regulations 
of  the  Vermont  Agency  of 
Transportation  (hereinafter  "Vermont" 
or  "the  State").  The  Ruling  found  that 
Rules  1(e),  III(D){3-4),  III(E-L)  and  IV 
through  VIII  are  inconsistent  with  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  (49  U.S.C.  app.  1801-1811) 
or  the  Hazardous  Materials  Regulations 
(HMR)  issued  thereunder  and,  therefore, 
preempted  in  accordance  with  {  112(a) 
of  the  HMTA  (49  U.S.C.  app.  1811(a)). 

The  procedural  regulations  governing 
Departmental  issuance  of  inconsistency 
rulings  are  codified  in  49  CFR  107.201- 
107.211.  Prior  to  November  1, 1985,  these 
provided  for  the  issuance  of  rulings  by 
the  Associate  Director  for  Hazardous 
Materials  Regulation  (§  107.209)  and  the 
issuance  of  decisions  on  appeal  from 
such  rulings  by  the  Director  of  the 
Materials  Transportation  Bureau 
(S  107.211).  IR-15  was  issued  in 
accordance  with  {  107.209  on  November 
20, 1984.  As  required  by  S  107.211, 
Vermont  filed  an  appeal  within  30  days 
of  issuance  of  IR-15.  Conunents 
opposing  the  appeal  were  filed  by  the 


Electric  Utility  Companies'  Nuclear 
Transportation  Group. 

Effective  November  1, 1985,  the 
Research  and  Special  Programs 
Administration  (RSPA)  underwent  a 
reorganization  in  which  the  Materials 
Transportation  Bureau  was  abolished 
and  its  hazardous  materials 
responsibilities  were  assigned  to  the 
Office  of  Hazardous  Materials 
Transportation.  The  functions  formerly 
performed  by  the  Bureau  Director  were 
assigned  to  the  Administrator  of  RSPA. 
(See  50  FR  45728,  November  1, 1985.) 
Accordingly,  this  decision  on  appeal  is 
issued  by  the  Administrator  of  RSPA. 

II.  The  Appeal 

A.  Introduction 

Vermont  has  appealed  IR-15  only 
with  respect  to  its  Rules  III(G),  III(I), 
III(K),  V  and  VII.  Therefore.  1  will 
consider  and  discuss  only  those  rules. 

Many  of  the  findings  being  appealed 
were  discussed  exhaustively  in  IR-15. 1 
will  respond  only  to  the  specific  issues 
raised  on  appeal  and  generally  will  not 
reiterate  the  Ruling's  discussions,  with 
which  I  fully  concur.  As  my  decision 
demonstrates,  DOT  has  almost  totally 
occupied  the  field  of  radioactive 
hazardous  materials  transportation 
safety,  and  thus  most  state  and  local 
regulation  in  that  field  will  be  found 
inconsistent  and  thus  preempted. 

B.  Rule  III(G) 

Vermont  appeals  the  finding  in  IR-15 
that  its  Rule  III(G)  is  inconsistent  with 
the  HMR.  Rule  III(G)  requires  carrier 
submission  of  an  emergency  plan  before 
shipment  of  irradiated  reactor  fuel  or 
radioactive  wastes  which  are  highway 
route  controlled  quantities  under  49  CFR 
173.403  (referred  to  as  "RADWAS "  in 
the  Vermont  regulations).  The  specific 
requirement  is  for. 

(G)  A  copy  of  an  emergency  plan  which 
describes  procedures  to  be  taken  by  the 
carrier  in  an  emergency  to  eliminate  or 
minimize  the  radiation  exposure  of  the  public. 

Vermont  contends  that  there  are  good 
reasons  why  this  Rule  goes  beyond  the 
driver  training  requirements  of  49  CFR 
177.825.  It  says  that  the  usefulness  of  the 
Federal  requirements  would  be  severely 
compromised  in  many  accidents  where 
the  driver  would  be  killed  or  rendered 
unconscious:  The  State  concludes  by 
stating: 

Vermont  submits  that  Rule  III-G  Alls  a 
disturbing  lacuna  in  the  Federal  regulatory 
scheme.  Given,  on  the  one  hand,  the  slight 
additional  burden  imposed  on  carriers  by 
Rule  III-G.  and,  on  the  other,  the  paralysis 
that  all  too  easily  might  result  from  the 
ignorance  of  law  enforcement  and  rescue 
personnel  who  arrive  on  accident  scene  and 


find  a  dead  or  unconscious  driver,  the 
validity  of  Rule  III-G  should  t>e  upheld. 

Vermont  mistakenly  implies  that 
DOTs  driver  training  requirements  in  49 
CFR  177.825(d)  are  the  only  means 
whereby  emergency  response  to 
radioactive  materials  incidents  has  been 
addressed  in  the  HMR.  However,  49 
CFR  173.22(c)  requires  shippers  of 
irradiated  reactor  fuel  to  comply  with 
Nuclear  Regulatory  Commission  (NRC) 
requirements  for  a  physical  protection 
plan.  The  NRC  regulations  (10  CFR 
73.37(b))  include  a  requirement  for 
licensees  to  make  advance 
arrangements  with  local  law 
enforcement  agencies  along  shipment 
routes  for  their  response  to  an 
emergency  or  a  call  for  assistance.  Also, 
10  CFR  73.21(c)  authorizes  access  to 
licensees'  "safeguards  information" 
regarding  such  shipments  by  state  and 
local  law  enforcement  authorities 
responsible  for  emergency  response. 

It  is  clear  that  DOT  and  NRC  have 
determined  what  information  and 
documentation  requirements  should  be 
imposed  on  carriers  for  the  safe 
transportation  of  radioactive  materials, 
including  information  needed  for 
emergency  response.  Therefore,  state 
and  local  requirements  applicable  to 
carriers  going  beyond  the  Federal 
requirements  create  confusion  for 
transporters,  are  obstacles  to  the 
accomplishment  of  the  objectives  of  the 
HMTA  and  the  HMR,  and  thus  are 
inconsistent  with  them.  (IR-2  (44  FR 
75566.  Dec.  20, 1979);  IR-6  (48  FR  760, 
Jan.  6, 1983);  IR-8  (49  FR  46637,  Nov.  27, 
1984).  Thus,  I  affirm  the  finding  in  IR-15 
that  Vermont's  Rule  III(G)  is 
inconsistent. 

Rulelll(J) 

Vermont  appeals  the  finding  in  IR-15 
that  Rule  III(j)  is  inconsistent  with  the 
HMTA.  That  Rule  requires  carriers  of 
highway  route  controlled  quantities  of  . 
radioactive  materials  to  provide — 

0)  A  certificate  that  a  bond  or  insurance 
acceptable  to  the  Secretary  (of  the  Vermont 
Agency  of  Transportation!  has  been  posted  to 
cover  all  types  of  damages  caused  by  release 
of  the  shipped  RADWAS  materials,  and  in  no 
event  shall  such  bond  or  insurance  be  for  less 
than  Five  Million  Dollars  ($5,000,000)  total 
damages.  (Emphasis  added.) 

Vermont  contends  that  IR-15  found  an 
inconsistency  between  the  State's 
$5,000,000  requirement  and  the  amount 
required  by  a  Federal  Highway 
Administration  regulation,  in  effect  prior 
to  January  1, 1985,  incorporated  in  the 
HMR  (49  CFR  177.804).  However,  the 
State  contends  that  any  inconsistency 
ceased  on  January  1, 1985,  when  the 
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Federal  requirement  increased  to 
$5,000,000. 

Vermont's  argument  that  Rule  III(I)  is 
saved  simply  because  the  Federal 
indemniflcation  level  and  the  State's 
level  are  both  $5,000,000  must  fail.  In 
fact,  the  State's  requirement  for  a  bond 
or  insurance  "acceptable  to  the 
Secretary"  (with  $5,000,000  being  the 
minimum  acceptable  amount)  is  at 
variance  with  the  Federal  limit.  A 
Vermont  official  has  apparent  authority 
to  increase  the  liability  coverage 
required  by  the  HMR.  lR-15  correctly 
stated  that  "State  adoption  of  higher 
insurance  coverage  requirements  can 
operate  as  barriers  to  transportation."  49 
FR  46664.  A  similar  New  York  State 
Thruway  Authority  (NYSTA) 
indemnification  requirement  was 
addressed  in  IR-10  (49  FR  46645,  Nov. 
17. 1984): 

By  denying  the  use  of  the  Thruway  to  any 
radioactive  materials  shipment  not  ofTering 
what  the  NYSTA  considers  to  be  proper 
indemniflcation,  the  NYSTA  rule  directly 
results  in  the  diversion  of  such  shipments  into 
other  jurisdictions  and  the  increase  of  overall 
time  in  transit.  In  other  words,  the  overall 
exposure  to  the  risks  of  radioactive  materials 
transportation  is  increased  and  exported.  For 
this  reason,  the  NYSTA  rule  necessarily 
poses  an  obstacle  to  the  accomplishment  of 
the  Congressional  objective  of  enhancing 
hazardous  materials  transportation  safety.  49 
FR4«e46. 

The  indemnification  level  established 
through  the  HMR.  coupled  with  the 
indemnification  provisions  of  the  Price- 
Anderson  Act  (42  U.S.C.  2210).  provides 
the  exclusive  standard  for  radioactive 
materials  transportation 
indemnification.  They  have  totally 
occupied  that  field,  and  any  state  or 
local  bond,  insurance  or  indemnification 
requirement  not  identical  to  the  HMR 
requirement  is  an  obstacle  to  the 
accomplishment  of  the  objectives  of  the 
HMTA  and  the  HMR.  Therefore,  I  affirm 
the  finding  in  IR-15  that  Rule  III(J)  is 
inconsistent  with  the  HMTA. 

Rule  HI(K) 

Vermont  appeals  the  finding  in  IR-15 
that  its  Rule  III(K)  is  inconsistent  with 
the  HMTA  and  the  HMR. 

That  Rule  requires  carriers  of  highway 
route  controlled  quantities  of 
radioactive  materials  to  file — 

(K)  A  certificate  giving  the  point  of  origin 
and  point  of  destination  of  the  shipment  and 
stating  that  the  route  to  be  used  is  the 
shortest  and  most  direct,  or  if  not  so.  then 
stating  the  explicit  reason(8)  that  the 
pro|>08ed  route  was  chosen. 

Vermont  contends  that  IR-15 
incorrectly  characterized  this 
requirement  as  imposing  an  inconsistent 
route  selection  criterion,  it  argues  that 


Rule  III(K)  is  a  reporting  requirement 
not  a  route  selection  requirement,  and 
that  it  does  not  interfere  with  carriers' 
compliance  with  the  route  selection 
criteria  of  49  CFR  177.825(a). 

The  State  says  that  this  requirement  is 
needed  for  Vermont  to  keep  itself 
apprised  of  developments  affecting 
route  selection,  i.e.,  state  and  local 
requirements  elsewhere  which  may 
operate  to  direct  traffic  to  Vermont. 
Upon  learning  of  improper  regulatory 
obstacles  elsewhere,  the  State  contends, 
it  could  then  apply  for  an  inconsistency 
ruling  or  institute  judicial  proceedings. 

Even  if  not  used  by  the  State  as  a 
routing  criterion.  Rule  III(K) 
nevertheless  must  withstand  analysis  as 
a  possibly  inconsistent  information 
requirement  To  the  extent  that  Vermont 
desires  information  on  origin  and 
destination  of  shipments  passing 
through  Vermont  it  already  receives 
that  information  under  an  NRC 
regulation  (incorporated  in  the  HMR  by 
general  reference  in  5§  173.22  and 
177.825)  requiring  notification  to 
governors  of  spent  fuel  shipments  (10 
CFR  73.37(f)).  As  indicated  above,  DOT 
and  NRC  have  totally  occupied  the  field 
of  information  requirements  relating  to 
transportation  of  radioactive  materials. 
Thus,  information  requirements  different 
from  or  in  addition  to  them  create  an 
unjustifiable  obstacle  to 
accomplishment  of  the  goals  of  the 
HMTA  and  the  HMR.  IR-2,  IR-6,  IR-« 
(all  supra). 

Therefore,  I  affirm  the  finding  in  IR-15 
that  Rule  III(K)  is  inconsistent  with  the 
HMTA  and  the  HMR. 

RuleV 

Vermont  appeals  the  finding  in  IR-IS 
that  its  Rule  V  is  inconsistent  with  the 
HMTA  and  the  HMR. 

Vermont's  Rule  V  provides: 

V.  Approval  notification. 

Upon  the  Secretary  granting  approval  to 
transfwrt,  the  applicant  shall  be  notified  in 
writing,  not  less  than  48  hours  tiefore  the 
scheduled  shipment  and  the  Secretary  shall 
indicate  any  conditions  or  limitations  to  the 
approval,  including  but  not  limited  to: 
operation  of  highway  vehicles  or  railcars  at 
reduced  speed  over  High  Level  Bridge(8)  or 
other  locales  deemed  of  risk,  and  prohibition 
or  interruption  of  transport  due  to  inclement 
weather  or  other  adverse  conditions. 

Although  expressly  noting  that  it  is 
not  appealing  the  IR-15  finding  of 
inconsistency  as  to  Vermont's  Rule  IV 
prohibiting  transport  of  radioactive 
wastes  in  Vermont  without  the 
Secretary's  prior  written  approval  the 
State  argues  that  Rule  V  is  not 
inconsistent.  It  contends  that  IR-15 
Improperly  intepreted  Rule  V  as 


imposing  some  additional  burden  on 
carriers. 

The  gist  of  the  State's  argument 
follows: 

By  its  own  terms.  Rule  V  should  be  a  boon 
to  carriers  in  that  it  protects  them  against 
summary  or  capricious  administrative  action 
by  requiring  the  Secretary  to  make  known  to 
them,  in  writing  at  least  46  hours  in  advance, 
his  position  on  approval  of  the  proposed 
shipment,  together  with  any  conditions  or 
hmitations  attached  to  the  approval.  The 
requirement  that  the  Secretary  a^ord 
adequate  advance  written  notice  should  be 
particularly  helpful  to  carriers  in  fulfilling 
their  federally  mandated  obligation  to 
"consider  available  information"  before 
applying  route  selection  criteria.  See  49  CF.R. 
177.825{a)(1983). 

The  State  goes  on  to  list  the  following 
types  of  route-related  matters  about 
which  carriers  will  have  information  by 
virtue  of  this  rule:  interstate  highway 
repaving  projects,  civil  disobedience 
threats,  special  events  causing  traffic 
congestion,  bridge  failures,  rock  slides, 
and  washouts. 

By  its  very  terms,  however.  Vermont's 
Rule  V  is  more  than  an  administrative 
provision  specifying  which  State  official 
will  provide  what  notice  to  carriers 
concerning  road  conditions  in  Vermont 
It  speaks  of  "the  Secretary  granting 
approval  to  transport"  and  indicating 
"any  conditions  or  limitations  to  the 
approval". 

In  light  of  the  virtually  total 
occupation  of  the  field  of  radioactive 
materials  transportation  by  the  HMTA 
and  the  HMR.  State  or  local  provisions 
requiring  approval  or  authorizing 
conditions  to  be  established  for  the 
transportation  of  radioactive  materials 
(other  than  compliance  with  Federal 
regulations]  constitute  unauthorized 
prior  restraints  on  shipments  that  are 
presumptively  safe  based  on  their 
compliance  with  Federal  regulations  and 
are  inconsistent  with  the  HMTA  and  the 
HMR.  lR-8  (49  FR  46637).  IR-10  (49  FR 
46645).  IR-11  (49  FR  46647).  IR-12  (49  FR 
46650).  IR-13  (49  FR  46653)  (all  Nov.  27, 
1984).  Vermont's  Rule  V  purports  to 
authorize  state  approvals,  conditions, 
and  limitations  in  this  field  and  thus  is 
inconsistent.  Furthermore,  it  is 
inconsistent  because  of  its  inextricable 
link  with  the  basic  prior  approval 
provisions  in  Vermont's  Rule  IV  (which 
the  State  is  not  appealing). 

Therefore.  I  affirm  the  finding  in  IR-15 
that  Rule  V  is  inconsistent  with  the 
HMTA  and  the  HMR. 

Rules  VII(AHB) 

Vermont  appeals  the  findings  In  IR-15 
that  its  Rules  VIII  (A)  and  (B)  are 
inconsistent  with  the  HMTA  to  the 
extent  that  they  impose  an  obligation  to 
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act  upon  transporters  of  radioactive 
materials. 
Those  provisions  state: 

(A)  Each  motor  vehicle  shipment  of 
RADWAS  shall  be  monitored  by: 

(1)  a  leading  State  Police  vehicle  occupied 
by  at  least  one  law  enforcement  ofTiccr. 

(2)  a  vehicle  occupied  by  State  Monitoring 
Team  personnel:  and 

(3)  a  trailing  State  Police  vehicle  occupied 
by  at  least  one  law  enforcement  officer. 

(4)  Each  shipment  by  railcar  or  barge 
through  or  in  the  State  shall  be  accompanied 
as  directed  by  the  Secretary. 

The  State  asserts  that  IR-15 
incorrectly  speculated  that  these 
provisions  might  require  a  carrier  to 
wait  at  a  State  border  until  monitoring 
personnel  arrived.  It  says  that  there  are 
no  "explicit"  requirements  placed  on 
carriers  although  "[sjome  minimal 
degree  of  cooperation  is  implicit" — 
similar,  it  says,  to  a  carrier's  compliance 
with  speed  limits,  traffic  laws,  etc.  The 
state  sets  forth  several  practical  reasons 
for  state  monitoring,  including 
inadequate  resources  of  towns  along  the 
route,  bad  weather,  and  long  emergency 
response  times. 

Section  173.22(c)  of  the  HMR  requires 
shippers  of  irradiated  reactor  fuel  to 
provide  physical  protection  under  a  plan 
established  under  NRC  requirements. 
The  latter  provide,  in  10  CFR  73.37^0). 
that  a  transport  vehicle  carrying  spent 
nuclear  fuel  must: 

(1)  In  a  heavily  populated  area,  be 
either: 

(i]  Occupied  by  at  least  two  persons 
and  escorted  by  an  armed  member  of 
the  local  law  enforcement  agency  in  a 
mobile  unit  of  such  agency,  or 

(2)  In  any  other  area,  either. 

(i)  Be  occupied  by  at  least  two  people, 

(ii)  Be  escorted  by  a  separate  vehicle 
containing  at  least  two  persons,  or 

(iii]  Meet  one  of  the  heavily  populated 
area  criteria. 

These  provisions  evince  a  clear  intent 
of  DOT  and  NRC  to  fully  occupy  the 
field  of  escorts  for  transportation  of 
radioactive  materials.  Thus,  although 
escort  requirements  identical  to  the 
DOT/NRC  requirements  (IR-14.  49  FR 
46656  (Nov.  27, 1984))  or  notice 
requirements  facilitating  compliance 
with  such  escort  requirements  (IR-17, 51 


FR  20925  (June  9, 1988))  may  be 
consistent  requirements  for  other 
additional  or  special  escorts  for 
radioactive  transportation  are 
inconsistent.  IR-11,  49  FR  46647  (Nor. 
27, 1984);  IR-13,  49  FR  46653  (Nov.  27, 
1984). 

Thus,  IR-15  was  correct  in  finding 
Rules  VII  (A)  and  (B)  inconsistent 
insofar  as  they  impose  an  obligation 
upon  transporters  because  they  provide 
escort  standards  different  from  ^ose  in 
the  HMR.  To  the  extent  they  merely 
indicate  the  nature  of  escorts  the  State 
will  provide,  they  are  not 
"requirements"  subject  to  preemption 
under  49  USC  app.  S  1811(a).  However, 
the  State  has  foregone  the  opportunity  to 
specifically  deny  that  these  rules  require 
8  carrier  to  wait  at  its  borders  for 
escorts  other  than  those  required  by  the 
HMR.  Thus,  these  rules  may  constitute  a 
requirement  upon  carriers  and.  to  the 
extent  that  they  do,  they  are 
inconsistent  with  the  HMTA  and  the 
HMR.  Therefore,  I  affirm  the  finding  in 
IR-15  to  that  effect. 

Ru/e  Vn(C} 

Finally.  Vermont  appeals  the  finding 
in  IR-15  that  its  Rule  VD(C)  is 
inconsistent.  That  rule  provides: 

to  The  raniung  State  pohce  officer 
•ccompanying  the  shipment  shall  be  the 
authority  to  modify  the  condition*  of  the 
approval  in  response  to  weather,  accident  or 
exigent  circumstances  which  may  affect  the 
safety  of  the  shipment.  Any  modification 
which  will  result  in  a  delay  of  more  than  two 
Ironrs  in  the  tinue  of  departure  of  the  shipment 
from  Vermont  shall  be  appoved  by  the 
Secretary  or  his  designee. 

As  it  did  with  respect  to  its  Rule  V, 
the  State  argues  that  its  Rule  VII(C) 
approval  modification  procedures  place 
a  burden  on  the  State  rather  than  on 
carriers  of  radioactive  materials.  It 
contends  that  this  Rule  contains  an 
explicitly  limited  delegation  of  authority, 
should  assist  carriers  in  complying  with 
the  "emergency  conditions"  provisions 
of  49  CFR  177.825{b)(2)(i),  and  thus  is 
consistent  with  the  HMR. 

Section  177.825(b)(2)(i)  authorizes  the 
carrier  to  deviate  from  a  preferred  route 
when  justified  by  "emergency 
conditions".  State  or  local  governments 


have  authority  to  provide  notice  of  such 
conditions  and  to  restrict  or  suspend  all 
traffic  operations  when  road,  weather, 
traffic  or  other  hazardous  conditions  or 
circumstances  warrant.  IR-3,  46  FR 
18918  (Mar.  28, 1981);  American 
Trucking  Assn.  v.  City  of  Boston,  CA. 
81-628-^VlA  (D.  Mass.  1981);  National 
Tank  Truck  Carriers,  Inc.  v.  Burke,  535 
F.  Supp  509  (R.1. 1982).  affd  698  F.  2d  559 
(1st  Cir.  1983).  However,  Vermont  has 
not  provided  suRicient  justification  for 
its  decision  to  single  out  radioactive 
materials  traffic  for  different  types  of 
control  than  hazardous  materials 
generally. 

Rule  VII(C)  says  that  the  ranking  State 
police  officer  "shall  be  the  authority  to 
modify  the  conditions  of  the  approval" 
and  states  that  significant  modifications 
"shall  be  approved  by  the  Secretary  or 
his  designee."  These  are  inconsistent 
with  the  carrier  discretion  and 
responsibility  provided  by  the  HMR  and 
demonstrate  the  correctness  of  the 
fmding  in  IR-15  that  Rule  Vn(c)  is  an 
inconsistent  element  of  an  inconsistent 
state  approval  system.  That  rale  is 
inconsistent  on  its  own  terms  and  also 
inconsistent  because  of  its  inextricable 
link  with  the  basic  prior  approval 
provisions  in  Vermont's  Rule  IV.  I  affirm 
the  finding  of  inconsistency. 

ni.  Conclusion 

For  the  reasons  indicated  above  and 
for  the  reasons  set  forth  in  IR-8  itself.  I 
affirm  the  determination  by  the 
Associate  Director  of  the  Materials 
Transportation  Bureau  in  IR-8  that 
Vermont  Agency  of  Transportation 
Rules  m(G),  ni(J),  UI(K),  V  and  VU  are 
inconsistent  with  the  HMTA  and  the 
HMR. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued  in  Washington,  DC.  on  April  13, 
1987. 

M.  Cynthia  Douglass, 

Administrator.  Research  andSpecraJ 
Programs  Administration. 
[FR  Doc.  87-8833  Filed  4-17-87;  8:45  am) 
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NATIONAL  RAILROAD  PASSENGER 

CORPGRATiON 

49  CFR  Part  701 

Freedom  of  Information  Act;  Schedule 
of  Fees  aiKl  Other  Administrative 
CtMnges 

agency:  National  Railroad  Passenger 
Corporation  (Amtrak,  or  the 
Corporation). 

ACTION:  Proposed  rules  and  request  for 
public  comments. 

summary:  The  National  Railroad 
Passenger  Corporation  (NRPC),  also 
known  as  Amtrak,  proposes  to  amend 
its  rules  concerning  the  Freedom  of 
Information  Act  (FOIA)  to  incorporate 
recent  changes  to  the  Act  regarding  the 
establishment  of  fees  charged  for  the 
search,  review,  and  duplication  of 
records  in  response  to  FOIA  requests. 
These  proposed  rules  follow  the 
guidelines  established  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
Department  of  Justice.  In  addition, 
NKPC  proposes  to  amend  its  FOIA 
regulations  to  reflect  certain 
admini&trative  changes  w4tbffi  ^te 
Corporation. 

DATES:  Comments  are  due  on  or  before 
April  22, 1987  so  that  NRPC  can  meet 
statutory  requirements  to  publish 
revised  FOIA  fee  regulations  in  final 
form  no  later  than.  April  29, 1987.  A 
further  discuMion  oi  tfae  comment 
period  is  found  in  SUPPLEMENTARY 
INFORMATION. 

ADDRESS:  Address  comments  to  the 
Freedom  of  Information  Office,  National 
Railroad  Passenger  Corporation,  400 
North  Capitol  Street,  NW.,  Washington, 
DC  20001. 

Comments  received  will  be  available 
for  public  inspection  at  the  above 
ad(fre88  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Medaria  Oliveri,  FOIA  Officer,  (202) 
38»-3991. 

SUPPLEMENTARY  INFORMATION:  The 

Freedom  of  Information  Reform  Act  of 
1986  (Reform  Act)  requires  the  Office  of 
Management  and  Budget  to  promulgate 
guidelines  containing  a  uniform 
schedule  of  FOIA  fees  that  are 
applicable  to  all  agencies.  On  January 
18, 1987,  OMB  published  a  notice  of 
proposed  guidelines  on  the 
establishment  of  fees  under  the  Freedom 
of  Information  Act  Ln  the  Federal 
Register,  52  FR  1992.  On  March  27, 1987, 
OMB  published  final  guidelines 
regarding  the  implementation  of  certain 
provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  (Pub.  L 


g0-57(^  The  final  guidelines 
incorporated  changes  deemed 
appropriate  as  a  result  of  public 
comments  received.  The  purpose  ef  this 
notice  is  to  issue  proposed  implementing 
regulations  in  conformance  with  OMB's 
final  guidelines  to  fulfill  the  mandate  of 
the  Reform  Act  requiring  that 
regulations  be  issued  in  final  form  no 
later  than  April  25, 1987.  NRPC  would 
normally  provide  a  eo-day  public 
comment  period.  However,  the  NRPC 
has  determined  that  a  shorter  comment 
period  is  appropriate  in  light  of  the  fact 
that  NRPC  regulations  directly  follow, 
almost  verbatim,  the  OMB  final 
guidelines  and  otherwise  refiect  only 
changes  in  administrative  detail.  The 
affected  public  received  notice  through 
OMB's  proposed  guideline*  tlMt 
agencies  would  be  required  to  iseue 
implementing  regulations  based  oa 
OMB's  proposed  guidelines.  ONffi 
provided  a  30-day  public  caauuent 
period  to  address  specific  issues  raiced 
in  their  proposed  guidelines.  Comment* 
received  were  considered  prior  to 
publication  of  OMB's  final  guidefines. 

lists  of  Subjects  in  49  CFR  Part  701 

Organization  and  Function 
(goYemmeat  agencies)  Freedoni  of 
Information. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  to  amend  49  CFR  Part  701 
a*  set  forth  below: 

PART  701— CAMENDEO] 

1.  The  authority  citation  for  Pkrts  700 
and  TXn.  is  revised  to  read  as  foBoms: 

Authority:  5  U.SX;.  552  as  amended  by 
sections  1801-1604  of  the  Omnibus  Aati-Drug 
Abuse  Act  of  T980  (Pub.  L  99-~570]  wUeh 
contains  the  Freedom  of  Informs tion^Refotin 
Act  of  1966  and  Sec  306(g)  Rail  Passenger 
Service  Act,  45  U.S.C.  546(g). 

S701.2   [Amended] 

Zlai  701.2,  die  definition  of 
"President"  in  paragraph  (b)  is  revised 
to  read  as  follows:  "President  means  the 
President  of  the  Corporation  or  Us 
delegee." 

9701J    [Amended] 

3.  In  S  701.3(a).  remove  the  expression 
"the  Freedom  of  Information  Act"  and 
Substitute  in  its  place  the  word  "law." 

4.  In  5  701.3.  paragraph  (b)  is  revised 
to  read  as  follows:  "(b)  A  requested 
record  of  the  Corporation  may  be 
Mrithheld  from  disclosure  if  it  rnrtr 
within  one  or  more  of  the  exempflon*  is 
5  U.S.C.  552(b)  or  is  otherwise  exempted 
by  law." 

{701.4    [Amended] 

5.  In  S  701.4,  paragraph  (a)(4)  i* 
revised  to  read  as  follows:  "(4)  The 


request  shall  be  addressed  to  the 
Freedom  of  Information  Officer, 
National  Railroad  Passenger 
Corporation,  400  North  Capitol  Street, 
NW.,  Washington,  DC  20001." 

6.  In  §  701.4,  paragraph  (c),  remove  the 
expression  "employee  handling  the 
request"  and  substitute  in  its  place  the 
expression  "Freedom  of  Information 
Officer." 

7.  Ia  §  701.4,  paragraph  (d)  is  revised 
to  read  as  follows:  "(d)  The  submission 
of  a  FOIA  request  constitutes  an 
agreement  by  the  requester  to  pay  the 
fees  specified  in  §  701.7  imless  the 
requester  is  entitled  to  a  fee  waiver  or 

i  in  the  request  a  different 
^to  which  the  Corporation  agree* 
is  wrflTng." 

8.  In  S  701.4,  a  new  paragraph  (e)  is 
added  to  read  as  follows:  "(e)  Searches 
will  be  made  for  requested  records  in 
eider  of  receipt.  Each  so-called 
"continuing  request"  will  be  treated  as  a 
i«e-time  request" 

f.  Section  701.7  is  revised  to  read  as 
foDows: 

9701.7    Fees. 

fa)  Categories  of  requesters.  There  are 
four  categories  of  FOIA  requesters: 
commercial  use  requesters; 
eepresentatives  of  news  media; 
educational  and  noncommercial 
scientific  institutions;  and  all  other 
requesters.  The  time  limits  for 
precessisg  requests  shall  begin  upon 
receipt  of  a  proper  request  by  the 
Freedom  of  Information  Office  which 
reasonably  describes  the  records  sought 
and  which  identifies  the  specific 
category  of  the  requester.  The  Freedom 
of  Information  Reform  Act  of  1986 
prescribes  specific  levels  of  fees  for 
each  of  these  categories. 

(1)  Commercial  use  requesters — 
When  records  are  requested  for 
commercial  use,  the  fee  policy  of  NRPC 
is  to  levy  full  allowable  direct  costs  for 
search,  review  for  release,  and 
duplication  of  records  sought. 
Commercial  users  are  not  entiUed  to  two 
hours  of  free  search  time  nor  100  free 
pages  of  reproduction  of  documents  nor 
waiver  or  reduction  of  fees  based  on  an 
assertioa  that  disclosure  would  be  in  the 
public  interest.  Commercial  use  is 
defined  as  use  that  furthers  the 
commercial,  trade  or  profit  interests  of 
the  requester  or  person  on  whose  behalf 
the  request  is  made.  In  determining 
whether  a  requester  falls  within  the 
commercial  use  category,  NRPC  shall 
first  look  to  the  use  to  which  a  requester 
will  put  the  documents  requested. 
Whne  a  requester  does  not  explain  the 
use  OS  where  explanation  is  insufficient, 
NRPC  may  draw  reasonable  inferences 
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from  the  requester's  identity  and  charge 
fees  accordingly. 

(2)  Representatives  of  the  news 
media — When  records  are  requested  by 
representatives  of  the  news  media,  the 
fee  policy  of  NRPC  is  to  levy 
reproduction  charges  only,  excluding 
charges  for  the  first  100  pages.  The  term 
"representatives  of  the  news  media" 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 
only  in  those  instances  where  they  can 
qualify  as  disseminator*  of  "news")  who 
make  their  products  available  for 
purchase  or  subcription  by  the  general 
public.  These  examples  are  not  intended 
to  be  all-inclusive.  Moreover,  as 
traditional  methods  of  news  delivery 
evolve  {e.g..  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  "Freelance"  journalists 
may  be  regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  an  organization,  even  though 
not  actually  employed  by  that  entity.  To 
be  eligible  for  inclusion  in  this  category, 
requesters  must  meet  the  criteria 
specified  in  this  section,  and  the  request 
must  not  be  made  for  commercial  use  as 
this  term  is  defined  under  paragraph 
(aKl)  of  this  section. 

(3)  Educational  and  noncommercial 
scientific  institution  requesters —  When 
records  are  requested  by  an  educational 
or  nonconunercial  scientific  institution 
whose  purpose  is  scholarly  or  scientific 
research,  the  fee  policy  of  NRPC  is  to 
levy  reproduction  charges  only, 
excluding  charges  for  the  first  100  pages. 
Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholariy 
research.  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  commercial  basis  as 
defined  under  paragraph  (a)(1)  of  this 
section  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry.  To  be  eligible  for 


inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  under  the  auspices  of  a  qualifying 
institution  and  that  die  records  are  not 
sought  for  commercial  use  or  to  further 
an  individual  goal,  but  are  sought  in 
furtherance  of  scholarly  or  scientific 
research. 

(4)  All  other  requesters — For  other 
requesters  who  do  not  come  under  the 
purview  of  paragraphs  (a)(1)  through  (3) 
of  this  section,  the  fee  policy  of  NRPC  is 
to  levy  full  reasonable  direct  cost  of 
search  for  and  duplication  of  records 
sought,  except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge. 

(b)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
document  or  documents,  in  order  to 
avoid  payment  of  fees.  When  NRPC 
believes  that  a  requester  or.  on  rare 
occasions,  a  group  of  requesters  acting 
in  concert  is  attempting  to  break  a 
request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  NRPC  may 
aggregate  any  such  requests  and  charge 
accordingly.  Before  aggregating  requests 
from  more  than  one  requester,  NRPC 
must  have  a  concrete  basis  on  which  to 
conclude  that  the  requesters  are  acting 
in  concert  and  are  acting  specifically  to 
avoid  payment  of  fees.  In  no  case  may 
NRPC  aggregate  multiple  requests  on 
unrelated  subjects  from  one  requester. 

(c)  Waiver  of  reduction  of  fees.  (1) 
NRPC  may  waive  all  fees  or  levy  a 
reduced  fee  when  disclosure  of  the 
information  is  deemed  to  be  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
tmderstanding  of  the  operations  or 
activities  of  the  Federal  Government 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(2)  In  determining  whether  disclosure 
is  in  the  public  interest,  the  following 
factors  may  be  considered: 

(i)  The  relation  of  the  records  to  the 
operations  or  activities  of  the 
government: 

(ii)  The  informative  value  of  the 
information  to  be  disclosed: 

(iii)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure; 

(iv)  The  significance  of  the 
contribution  to  the  public  understanding 
of  the  subject: 

(v)  the  nature  of  the  requester's 
personal  interest  if  any,  in  the 
information  requested:  and 


(vi)  Whether  the  disclosure  would  be 
primarily  in  the  requester's  commercial 
interest 

(3)  Burden  of  proof— In  all  cases,  the 
burden  shall  be  on  the  requester  to 
present  evidence  or  information  in 
support  of  a  request  for  a  waiver  of  fees. 

(d)  Advance  payment  (1)  When  NRPC 
estimates  or  determines  that  allowable 
charges  that  a  requester  may  be 
required  to  pay  are  likely  to  exceed 
$250,  NRPC  may  require  a  requester  to 
make  an  advance  payment  of  the  entire 
fee  before  continuing  to  process  the 
request 

(2)  When  a  requester  has  previously 
failed  to  pay  a  fee  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing),  NRPC  may  require  the  requester 
to  pay  the  full  amount  owed  plus  any 
applicable  interest  as  provided  in 
paragraph  (g)  and  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  agency  begins 
to  process  a  new  request  or  a  pending 
request  from  that  requester. 

(3)  When  NRPC  acts  under 
paragraph  (d)(1)  or  (2)  of  this  section, 
the  administrative  time  limits  prescribed 
in  subsection  {a)(6)  of  the  FOIA  (i.e.,  10 
working  days  from  the  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  intial  denial  plus 
permissible  extensions  of  these  time 
limits)  will  begin  only  after  NRPC  has 
received  fee  payments  under  paragraph 
(d)(1)  or  (2)  of  this  section 

(e)  Fee  schedule — (1)  Manual 
searches  for  records.  NRPC  will  charge 
$27  per  hoiu-  for  the  salary  and  fringe 
benefits  of  personnel  conducting  the 
search.  NRPC  may  assess  charges  for 
time  spent  searching,  even  if  it  fails  to 
locate  the  records  or  if  records  located 
are  determined  to  be  exempt  from 
disclosure. 

(2)  Computer  Searches  for  Records. 
For  each  request  NUPC  will  change  the 
actual  direct  cost  of  providing  this 
service.  This  will  include  the  cost  of 
operating  the  central  processing  unit 
(CPU)  for  that  portion  of  operating  time 
that  is  directly  attributable  to  search  for 
records  responsive  to  the  request  and 
operator/programmer  salary 
apportionabie  to  the  search.  NRPC  may 
assess  charges  for  time  spent  searching, 
even  if  it  fails  to  locate  the  records  or  if 
records  located  are  determined  to  be 
exempt  from  disclosure. 

(3)  Duplication  Costs.  (1)  For  copies  of 
documents  reproduced  on  a  standard 
office  copying  machine  in  sizes  up  to  8  V^ 
x  14  inches,  the  charges  will  be  $.25  per 
page. 

(ii)  The  fee  for  reproducing  copies  of 
records  over  8V^  X  14  Inches  or  whose 
physical  characteristics  do  not  permit 
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reproduction  by  routine  electrostatic 
copying  shall  be  the  direct  cost  of 
reproducing  the  records  through  NRPC 
or  commercial  sources. 

(iii)  For  copies  prepared  by  computer 
such  as  tapes  or  printouts,  NRPC  shall 
charge  the  actual  cost,  including 
operator  time,  of  production  of  the  tape 
or  printout. 

(4)  Other  forms  of  duplication.  For 
other  methods  of  reproduction  or 
duplication,  NRPC  shall  charge  the 
actual  direct  costs  of  producing  the 
document(s). 

(f]  Restrictions  in  accessing  fees.  (1) 
In  accordance  with  section  (4](A)(iv)  of 
the  Freedom  of  Information  Act,  as 
amended,  with  the  exception  of 
requesters  seeking  documents  for  a 
commercial  use,  NRPC  shall  provide  the 
first  100  pages  of  duplication  and  the 
first  two  hours  of  search  time  without 
charge. 

(2)  NRPC  shall  not  charge  fees  to  any 
requester,  including  commercial-use 
requesters,  if  the  cost  of  collecting  a  fee 
would  be  equal  to  or  greater  than  the  fee 
itself. 


(3)  With  the  exception  of  requesters 
seeking  doctmients  for  a  conunercial 
use.  NRPC  shall  not  charge  fees  for 
computer  search  until  the  cost  of  the 
search  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
operator  performing  the  search. 

(h)  Payment  procedures.  (1)  A  request 
will  not  be  deemed  to  have  been 
received  by  the  Freedom  of  Information 
Office  until  the  requester  has  agreed  to 
pay  the  anticipated  fees  and  has  made 
an  advance  deposit  if  one  is  required. 

(2)  Remittances  shall  be  in  the  form  of 
either  a  personal  check  or  bank  draft 
drawn  on  a  bank  in  the  United  States,  or 
8  money  order. 

(3)  Remittances  shall  be  made 
payable  to  National  Railroad  Passenger 
Corporation  and  mailed  to  the  Freedom 
of  Information  Office. 

(i)  Late  charges.  Interest  may  be 
charged  those  requesters  who  fail  to  pay 
fees  charged.  NRPC  may  begin  assessing 
interest  charges  on  the  amount  billed 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 
Interest  will  be  at  the  rate  prescribed  in 


section  3717  of  Title  31  U.S.C.  and  will 
accrue  from  the  date  of  the  billing. 

(j)  Other  procedures.  NRPC  shall  use 
the  most  efficient  and  least  costly 
methods  to  comply  with  requests  for 
documents  made  under  the  FOIA.  NRPC 
may  choose  to  contract  with  outside 
services  to  locate,  reproduce  and 
disseminate  records  in  response  to 
FOIA  requests  when  deemed  the  most 
efficient  and  least  costly  method.  When 
documents  responsive  to  a  request  are 
maintained  for  distribution  by 
government  agencies  operating 
statutory-based  fee  schedule  programs, 
such  as.  but  not  limited  to.  the 
Government  Printing  Office  or  the 
National  Technical  Information  Service, 
NRPC  will  inform  requesters  of  the  steps 
necessary  to  obtain  records  from  those 
sources. 

SttfpoBii  C*  Rogers, 
Acting  Vice  President-Law. 
[FR  Doc  87-«874  Filed  4-17-87;  11-.20  am] 
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An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk;h  is  now  available  for  sale  at  ttie  Government  Printing 

Office. 

New  units  issued  during  tt\e  week  are  anrKXiriced  on  tfie  back  cover  of 
tf>e  daily  Federal  Register  as  they  t>ecome  availabto. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 
domestic,  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard.  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday- 
Friday  (except  holklays). 

Title  prlc*       R«vl«k>nDst« 


1,2  (2  Reserved) 

3  (1985  Compikrtion  and  Parts  100  and  101) 

4 


19.00 
14.00 
14.00 


5  Parts: 

•1-1199 J5.00 

1200-End,  6  (6  Reservwi) 6.50 

7  Parts: 

•0-45 as.oo 

46-5 1 16.00 

*52 „ 33.00 

53-209 18.00 

•210-299 22.00 

300-399 10.00 

400-699 15.00 

700-899 17.00 

900-999 aO.OO 

1000-1059 15.00 

1060-1 1 19 _ 13.00 

*1 120-1 199 11.00 

*  1200-1499 18.00 

1500-1899 „ 9,50 

1900-1944 as.oo 

1945-£nd 23.00 

8  9.50 

9  Parts: 

*1-199 18.00 

*200-End 16.00 

10  Parts: 

0-199 29.00 

*200-399 13.00 

400-499 14.00 

500-6id „ 23.00 

11  7.00 

12  Parts: 

1-199 „ _ 11.00 

200-299 : 22.00 

300-499 13.00 

500-{nd ...».„„..„.„»„.,._„...„ 26.00 

13  19.00 

14  Parts: 

1-59 20.00 

60-139 19.00 

•140-199 _ 9.50 

200-1 199 14.00 

1200-6»d „ „ 11.00 

15  Parts: 

0-299 „ 10.00 

300-399 20.00 

400-W _ 14.00 


Jan.  1,  1987 

>  Jon.  1,  1986 

Jon.  1.  1987 

Jan.  1.  1987 
Jan.  1.  1986 

Jan.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jon.  1,  1987 
Jan.  1.  1986 
Jan.  1,  1986 
Jon.  1,  1987 
Jan.  1,  1987 
Jan.  1.  1987 
Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1,  1986 
Jon.  1,  1986 
Jan.  1,  1987 


Jon.  1, 
Jan.  1. 


1987 
1987 


Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1,  1987 
Jan.  1,  1986 
Jon.  1,  1986 

Jan.  1,  1987 
Jan.  1.  1986 
Jan.  1,  1987 
Jan.  1,  1986 
Jon.  1,  1987 

Jan.  1,  1986 
Jan.  1,  1986 
Jan.  1,  1987 
Jan.  1,  1986 
Jan.  1,  1987 

Jan.  1.  1987 
Jan.  1,  1986 
Jan.  1,  1987 


IMS 

16 

0-149 

150-999... 
1000-End... 

^7PmrtK 

1-239 

240-Ead 


181 

1-149 

150-399.... 

400-End 

19 

20  Parts: 

1-399 

400-499.... 
500-End 

21  Parts: 

1-99 

100-169.... 
170-199... 
200-299.... 
300-499... 
500-599... 
600-799.... 
800-1299.. 
1300-Cnd... 
22 

23 


241 

fr-199 „... 

200-499 

500-699 

700-1699 _., 

1700-&id 

25 

26  Parts: 

S§  1.0-1.169 

SS  1.170-1.300.... 
Si  1.301-1.400.... 
Si  1.401-1.500.... 
ii  1.501-1.640.... 
Si  1.641-1.850... 
Si  1.851-1.1200.. 

Si  1.1201-End 

2-29 

30-39 

40-299 

300-499 

500-599 

600-M „ 

27  Parts: 

1-199 

200-CMl. 

26 

29  Parts: 

0-99. 

100-499 

500-899 

900-1899... 
190O-1910. 
1911-1919. 
1920-M.... 

30  Parts: 

0-199.- 

200-699 

700-M 


Prtoe       R«vMonD«t« 


31 

0-199 

20O-M 


12.00 
10.00 
19.00 

26.00 
19.00 

15.00 

25.00 

6.50 

29.00 

1O00 
22.00 
23.00 

12.00 
14.00 
16.00 

6.00 
25.00 
21.00 

7J0 
13.00 

6.50 
28.00 
17.00 

15.00 
24.00 
8.50 
17.00 
12.00 
24.00 

29.00 
16.00 
13.00 
20.00 
15.00 
16.00 
29.00 
29.00 
19.00 
13.00 
25.00 
14.00 
8.00 
4.75 

20.00 
14.00 
21.00 

16.00 
7.00 

24.00 
9.00 

27.00 
5.50 

29.00 

16.00 

8.50 

17.00 

11.00 
16.00 


Jan 
Jan 
Jon. 

Apr 

Apr 

Apr 
Apr 
Apr 
Apr 

Apr 
Apr 
Apr 

Apr 
Apr, 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
«Apr 
Apr 

Apr. 
Apr. 
July 

July 
July 
July 
July 
July 
•July 
July 

«July 
Mi 
July 

wy 

Mf 


987 
986 
987 

986 
986 

986 
986 
986 
986 

986 
986 
986 

986 
986 
986 
986 
986 
986 
986 
986 
986 
986 
986 

986 
986 
986 
986 
986 
986 

986 
986 
986 
986 
986 
986 
986 
986 
986 
986 
986 
986 
980 
986 

986 
986 
986 

986 
986 
986 
986 
986 
984 
986 

985 
986 

986 

986 
986 


Fet. 


Vnl      ^"y      Vn      7«;    /    XJI^r^Ac 


Anni     on      lOOT     /    0»»J».     A  ^  J  r 


TWt 

32 

1-39,  Vd.  I _ 15.00 

1-39,  Vot.  I 19.00 

1-39,  Vol.  M „ 18.00 

'-189 17.00 

190-399 23.00 

400-429 21.00 

630-499 13.00 

700-799 15.00 

SOO-End „ 16.00 

33  Parts: 

1-199 

200-End 

34  Parts: 

1-299 

300-399.... 

400-EiKi 

35 


Prtct       R*vtetonDat« 


36  Parts: 

1-199 

200-Cnd 

37 

38  Parts: 

0-17 

18-W 

39 


27.00 
18.00 

20.00 

11.00 

2S.00 

9.50 

12.00 
19.00 
12.00 

21.00 
15.00 
12.00 


40  Parts: 

1-51 21.00 

52 27.00 

53-60 23.00 

61-80 10.00 

81-99 „.  25.00 

100-149 23.00 

150-189 21.00 

190-399 „  27.00 

400-424 22.00 

425-699 24.00 

700-tnd 24.00 

41  Chapters: 

1. 1-1  to  1-10 „ 13.00 

1, 1-1 1  to  Appandw,  2  (2  Rostrvod) 13.00 


3-6.. 

7 

8 „ „.. 

9 

10-17 

18,  Vol.  I,  Path  1-5 

18,  Vol.  I,  Pom  6-19.... 
18,  Vol.  ■,  Pom  20-52 . 

19-100 „. 

1-100 

101 

102-200 

201-4IKI 

42  Parts: 

1-60 

61-399 

400-429 

430-6id 

43  Parts: 

1-999 

1000-3999.. 
4000-tnd 


14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

9.50 

23.00 

12.00 

7.50 

15.00 
10.00 
20.00 
15.00 

14.00 
24.00 
11.00 


•Wyl, 
•Jolyl, 

•Wyi, 
My  1, 
July  1. 
Myl, 
Jutyl, 
July  1, 
July  1, 

July  1, 
Julyl, 

July  1, 
Julyl, 
Julyl, 
Julyl. 

Julyl. 
Julyl, 
Julyl, 

Julyl, 
Julyl, 
Julyl, 

Julyl, 
Julyl, 
Julyl. 
Julyl, 
Julyl, 
July  1, 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 

•Julyl, 

•Julyl, 

•Julyl, 

•Julyl. 

•July  1, 

•Julyl, 

•Julyl, 

•Julyl, 

•Julyl, 

•Julyl, 

•Julyl, 

Julyl, 

Julyl, 

Julyl, 

Julyl, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 


Oct.  1, 
Oct.  1, 


984 
984 
984 
986 
986 
986 
986 
986 
986 

986 
986 

986 
986 
986 
986 

986 
986 
986 

986 
986 
986 

986 
986 
986 
986 
986 
986 
986 
986 
986 
986 
986 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
986 
986 
986 
986 

986 
966 
986 
986 

986 
986 


TMo 


44 

45  Parts: 

1-199...._ _ 13.00 


Pric*       Revision  Oat* 
17.00  Oct.  1,  1986 


200-499.... 
500-1199.. 
1200-End... 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155.... 
156-165.... 


9.00 

18.00 

13.00 

13.00 

_.  13.00 

„ 7.00 

_  11.00 

8.50 

„.  14.00 

166-199 .. „.  13.00 

200-499 „ 19.00 

50O4nd „ 9.50 

47  Parts: 

0-19 

20-39 

40-69 

70-79 

80-tnd 


48  Chapters: 
1  (Portj  1-51).... 
1  (Pom  52-99)., 

*2 

3-6 

7-14 

I  >— End... .••••..».•. 

49PartK 

1-99 

100-177 _ 

178-199 

200-399 

400-999 

1000-1199 

1200-M 

50  Parts: 

1-199 

200-End 


17.00 
18.00 
11.00 
17.00 
20.00 

21.00 
16.00 
27.00 
17.00 
23.00 
22.00 

10.00 
24.00 
19.00 
17.00 
21.00 
17.00 
17.00 

15.00 
25.00 


Cnt  Index  and  FMmgs  Aidi 27.00 

ComplM  1987  OR  «•!.._ 595.00 

iVMcroncnv  yjrw  cOmOni 

CotnpleM  Ml  (ono-tim*  moiing) „ 155.00 

Cowplm  Mt  (ono-linM  moing) — .. ...  125.00 

CowploN  sat  (ona-tim*  molag) 115.00 

Subscripllea  (iwdad  as  issuad) 185.00 

Subscription  (moaad  as  issuad) 185.00 

bKfividual  capias 3.75 


Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1.  1986 
Oct.  1,  1986 

Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1.  1986 
'  Oct.  1,  1985 
Oct.  1.  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 

Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 

Oct.  1,  1986 
Oct.  1,  1986 
Dae.  31,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 

Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 
Od.  1,  1986 
Oct.  1,  1986 
Oct.  1,  1986 

Oct.  1,  1986 
Oct.  1,  1986 

Jan.  1,  1987 

1987 


1983 
1984 
1985 
1986 
1987 
1987 

B#cauM  Tim  3  Ii  w  omus  oompMihon,  inis  vowm  qm  v  pfwious  voluniM  should  be 
ralokisd  osa  pwMnanl  t^vwLt  sourca. 

«N»— itwmoWiBvotMwwwortpnxnutyiXddufiwttfwporiodAfr.  ^,  1986  W  March 
31,  1986.  ThaCRvokawinuatfaialApr  1.  19W.  riviuidbtrMkwd. 

•No  BMiAnMH  W  iMi  volwM  MTt  pnmutgoM  iurinq  «m  p«W  My  1.  1984  M  Jwit 
30,  1966.11m  CRvalMNlHMd  01  otJuty  1.  1984.  rinutdhtrMaJMl 

*N*  tmmtmm  I*  iWl  ««lufM  w«rt  pnmutgaiad  duri*g  *•  pmM  Mr  I,  198S  to  Juno 
30,  1986.Tlwaa*ali«ialNu*daiafJulY  1.  198SslmiWb*rMaiMd. 

•Tho  Mr  1.  198S  adWea  at  32  CHI  Pvti  1-189  mmIm  o  nolo  oi*r  <v  Parts  1-39 
Miaiv*.  For  *•  till  mt  ol  Mm  Dotois*  OcqxMttoo  tofulBllflni  ii  tan  1-39.  csnuli  Mm 
Ikm  CR  voMmm  iuMd  at  el  Mr  1.  1984,  oonloWng  Ikan  pom. 

*nio  Mr  1,  198S  adWw  of  41  CHI  Oa^Mrs  1-100  coMoiw  a  noM  enir  ier  Onpton  1  to 
49  Musi**.  For  Mm  M  iMCt  of  preeuroMM  rualloii  h  Ouploii  1  W  49,  cansuh  Nh  otovon 
Crw  vowhh  ikwm  qi  of  Juty  1.  1984  GoMaMiQ  IMM  CMpMn. 

'  No  ammimmtl  to  Mi  voluin*  wort  fi  tmtdltHi  tiring  At  pviod  Oa.  1,  198}  lo  So^. 
Oct.  1,  1986  30,  1986.  ThoCHIvolwMiHtiadoioiOd.  I,  l9tSrt*«Mborwamd. 


-n  ■]  JH.»<n>Jti*tf,*"(li!H|lll*'»i 


ilMaHi' 


Ju$t  Released 


>f 


•A 


*"edera" 

Reauiatlons 
I 

Revised  as  of  January  1, 1987 


Quants:/       Volume 


Title  7— Agriculture 
Parts  0-45  (Stock  No.  869-001-00006-6) 

Part  52  (Stock  No.  869-001-00008-2) 

Parts  1200-1499  (Stock  No.  869-001-00018-0) 

Title  9— Animals  and  Animal  Products 
(Part  200-End)  (Stock  No.  869-001-00024-4) 

Title  10— Energy 
(Parts  200-399)  (Stock  No.  869-001-00026-1) 


A  cwnutativa  ctiedUM  of  Cf  R  issuancM  appears  avary  Monday  in  tha  Fadaral  Ragistar  In  Iha  n— dor  Aldt 
section.  In  addition,  a  ctiedUist  o4  current  CFR  volumaa,  compriamg  a  comfiteta  CFR  sat  appaaw  each  month 
in  Itte  LSA  (List  o«  CFR  Sections  Affected). 


lllliiipji$!W!te%''>w'*i4«H>'i»i>i><L'''-    # 


1   J    jwjiy  ^mM 


^rlce 

\ 

$25.00 
23.00 
18.00 

16.00 

13.00 
total  Order 


Amount 

$ 


Pt»ase  do  not  deiach 


111  ft  n  rtpyjii 


Order  Form 


Endosad  And  S- 


MaU  to:  Supenntendent  of  Docutnents,  U.S.  Govemrrtent  Printing  Office.  Washington.  D.C.  20402 


.  Make  cftecfc  or  money  order  payab4e 


to  Supaiifitendam  o(  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  lor  loretgn  maiMng. 


Ctwrga  to  my  OipMR  AoauN  Na 

I  1  I  I  I  I  I  l-D 

Order  No. 


/|'1C  ,,j  • 


r» 


CMdN  Cad  Otdn  ORty 

Total  charges  S 


Fill  in  the  boxes  below. 


Credit 
Card  No. 


Expiration  Date 
Month/Year 


I  I  I  I  I  I  1  I  I  n 


I  I  1  I  I 


Please  send  fne  the  Cod*  Of  F«d«ral  Ri 
selected  above. 

Name— First,  Last 


L  I  I  I  I  I 

street  address 

Li 

Com 


smpany  name  or 


City 

I     I     I     I     I     I 


(or  Country) 


I   M   I   I   I   II 


logulation* 


publications  I  have 


aoditM 


ttcnal  address  line 

Mill 


State       ZIP  Code 


PLEASE  PRINT  OR  TYPE 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  t>e  mailed 

Subscriptions 

Postage 

Foreign  tfandlmg 

MMOB 

OPNR 

UPNS 

Discount 

ReiurH) 

!S 
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by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
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available  to  the  public  regulations  and  legal  notices  issued  by 
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appearing  in  the  Federal  Register. 
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to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
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Administrative  Conference  of  the  United  States 

NOTICES 

Meetings: 
Regulation  Committee,  13112 

Agency  for  international  Oeveiopment 
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Program  Fraud  Civil  Remedies  Act;  implementation,  13071 

Agriculturai  llarfceting  Service 
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PROPOSED  RULES 
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NOTICES 
Meetings: 
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Alcohol,  Tobacco  an6  Rrearms  Bureau 
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correction,  13132 

Coast  Guard 

RULES 

Districts,  marine  inspection  zones,  and  captain  of  port 
zones: 
Boundary  changes  and  unit  reassignmenU,  13082 

Commerce  Department 

NOTICES 

Meetings: 

Private  Sector  Initiatives  Presidential  Board  of  Advisors. 
13114 


Committee  for  the  Implementation  of  TextRe  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  13114 
China,  13115 

Commodity  Credtt  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Tobacco  price  support  levels,  13112 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Whirlpool  Corp.,  13117 

Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  fees: 
Distribution  proceedings,  13118 

Defense  Department 

See  Air  Force  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Hoffmann  La  Roche,  Inc.  13136 

Norac  Co.,  Inc..  13136 

Park  &  King  Pharmacy,  13136 

Warrenville  Drug  Co..  Inc..  13138 

Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition  orders, 
exemption  requests,  etc.: 
Anaheim,  CA,  13119 

Education  Department 

PROPOSED  RULES 

Elementary  and  secondary  education: 
Drug-free  schools  and  communities;  Hawaiian  natives 
program,  13212 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
AT4T  Technologies,  Inc.,  et  al.,  13141,  13142 

(2  documents) 
Cameron  Iron  Works,  Inc.,  et  al.,  13142 
Express  Services,  Inc.,  et  al.,  13142 
Hazle  Garment,  Inc.,  et  al.,  13142 
Louisiana-Pacific  Corp.,  13143 
Seismic  Prospecting  of  Denver,  Inc..  et  aL.  13142 
Smurfit  Newsprint  Corp.,  13143 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 

Information  Administration;  Federal  Energy  RegtJatory 
Commission 
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NOTICES 

Environmental  statements:  availability,  etc.: 

Weldon  Spring.  MO.  13119 
Grants;  availability,  etc.: 

International  energy  conferences,  13119 

Energy  Information  Administration 

NOTICES 

Natural  gas,  high  cost;  alternative  fuel  price  ceiliqgs  and 
incremental  price  threshold.  13120 

Environmental  Protection  Agency  | 

RULES 

Pesticide  chemicals  in  or  on  raw  agricultural  conunodities; 
tolerances  and  exemptions,  etc.: 

Clopyralid;  correction.  13173 
NOTICES 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts;  correction,  13173 

Farm  Credit  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  13ia 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas;  correction.  13173 

federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  13171 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp..  13122 
El  Paso  Production  Co.  et  al..  13123 
Great  Lakes  Gas  Transmission  Co.,  13123 
Michigan  Consolidated  Gas  Co.,  13124 

federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
Southern  Floridabanc  Savings  Association,  13125 
(2  documents) 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Cincirmati  Stock  Exchange.  Inc.,  13125  | 

Applications,  hearings,  determinations,  etc.:       ' 
Cumberland  Federal  Savings  &  Loan  Associadon,  13124 
Maryland  Federal  Savings  &  Loan  Association,  13124 
Washington  Federal  Savings  &  Loan  Association,  13125 

^  ederal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  13125 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  13171 

Applications,  hearings,  determinations,  etc.: 

Bank  of  Philadelphia  Employee  Stock  Owneriilp  Stock 
Bonus  Plan  &  Trust  et  al.,  13128 

Branch  Corp.  et  al..  13126 

Food  and  Drug  Administration 

PROPOSED  RULES 

GRAS  or  prior-sanctioned  ingredients: 
Iron  and  iron  salts,  13086 


Human  drugs: 

Oral  contraceptives;  patient  package  insert  requirements, 
13107 
NOTICES  I 

Human  drugs:  | 

Oral  contraceptive  drug  product  labeling,  13132 


Forest  Service 

NOTICES 

Columbia  River  Gorge  National  Scenic  Area;  interim 
guidelines,  availability,  13114 

General  Services  Administration 

RULES 

Federal  Information  Resources  Management  Regulation: 
ADP  protests;  GSA  Board  of  Contract  Appeals 
Correction,  13173 


Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Washington,  13133  j 

Medicare: 
Ambulatory  surgical  centers;  covered  surgical  procedures; 
list.  13176 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 

Service;  Surface  Mining  Reclamation  and  Enforcement 
Office 


International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Commission 
NOTICES 

Meetings;  Sunshine  Act  13171 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Atchison,  Topeka  &  Santa  Fe  Railway  Co.  et  al.; 
demurrage  charges  exemption,  13136 


Justice  Department 

See  Drug  Enforcement  Administration 


Lalwr  Department 

See  also  Employment  and  Training  Administration;  Mine 
Safety  and  Health  Administration;  Pension  and  Welfare 
Benefits  Administration 
NOTICES 
Agency  information  collectioa  activities  under  OMB  review, 

13140 
Meetings:  ' 

Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee,  13140 
Organization,  functions,  and  authority  delegations: 
Pension  and  Welfare  Benefits  Administration,  13139 
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Land  Management  Bureau 

RULES 

Land  resources  management: 
Veterans  homestead  requirements;  obsolete  provisions 
removed,  130B4 
NOTICES 

Mineral  interest  applications: 

Wyoming,  13135 
Oil  and  gas  leases: 

Wyoming,  13134 
Withdrawal  and  reservation  of  lands: 

Utah,  13134 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 

Bailey  Brothers  Coal  Co.,  13143 

Chapperal  Coal  Corp.,  13144 

I&B  Mining  Co.,  13144 

McCoy  Elkhom  Coal  Corp.,  13145 

Pyro  Mining  Co.,  13145 

Rhonda  Coal  Co.,  13146 

S.A.B.  Coal  Co.  No.  4, 13146 

Scarab  Energy  Corp..  13147 

Shannon  Coal  Co.,  Inc.,  13147 

MhWT-     V  ,         rient  Service 

HOTKth 

Outer  Continental  Shelf;  development  operations 
coordination: 

Chevron  U.S.A.  Inc.,  13135 

Union  Texas  Petroleimi  Corp.,  13135 

National  Institute  for  OccufMrtlonal  Safety  and  Health 

See  Centers  for  Disease  Control 

Nuclear  Regulatory  Commission 

NOTICES 

Safety  analysis  and  evaluation  reports;  availability,  etc.: 

Northeast  Nuclear  Energy  Co.,  13158 
Applications,  hearings,  determinations,  eta: 

Public  Service  Co.  of  New  Hampshire  et  al.;  correction. 
13173 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Pennfield  Precision  Machining.  Inc.,  13150 
Phelps  Time  Lock  Security  Corp.  et  al.,  13148 
Restated  Arens  Controls,  Inc.,  et  al.,  13150 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act.  13171 

Pul)llc  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act,  13171 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Ina,  13159, 13160 
(2  documents] 

Midwest  Clearing  Corp.,  13161 

Midwest  Securities  Trust  Co.,  13162 

National  Association  of  Securities  Dealers,  Inc^  13163 


New  York  Stock  Exchange,  Inc.,  13163 
Applications,  hearings,  determinations,  etc.: 
CitiCMO,  Inc.,  13164 
Franklin  Tax-Advantaged  High  Yield  Securities  Fund  (a 

California  Limited  Partnership)  et  al..  13167 
Hal  Roach  Studios,  Ina,  13168 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  submission: 
Pennsylvania,  13109 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

13170 
Committees;  establishment  renewals,  terminations,  etc.: 
Form  990  Advisory  Committee.  13170 

United  States  Information  Agertcy 

NOTICES 

Art  objects,  importation  for  exhibition: 
Son  of  Heaven:  Imperial  Arts  of  China,  13170 

Veterans  AdnUnistration 

PROPOSED  RULES 

Vocational  rehabilitation  and  education: 
Term-by-term  enrollment  certification;  withdrawal,  13110 
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This  section  of  the  FEDERAL   REGISTER 
contains  regulatory  documents  hav«r)g 
general  applicability  and  legal  effect,  most 
of  whtch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  vvhich  e 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  s  sow 
by  the  Supenntendent  of   Docun>ents 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  MarfceUng  Service 

7  CFR  Part  946 

Irish  Potatoes  Grown  In  Washington; 
Suspension  of  Provision  on  Mandatory 
Committee  Membership  for  Certified 
Seed  Producers  In  District  No.  5,  and 
Conforming  Change 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


summary:  This  rule  will  suspend  a 
provision  in  §  946.25(c)  of  the  marketing 
order  that  requires  one  producer 
member  and  that  member's  alternate  on 
the  State  of  Washington  Potato 
Committee  from  District  No.  5  to  be  a 
certified  seed  producer.  Suspension  of 
the  provision  will  allow  any  producer  in 
District  No.  5  to  serve  on  the  committee. 
Over  the  years,  the  number  of  tablestock 
market  producers  relative  to  seed 
producers  has  increased.  The  rule  also 
will  make  conforming  changes  in 
§  946.104  of  the  rules  and  regulations 
issued  under  the  order  to  reflect  the 
suspension  of  the  order  provision.  This 
action  was  recommended  unanimously 
by  the  committee. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  April  21, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA,  Washington.  DC 
20250-1400,  telephone  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
determined  to  be  a  "nonmajor"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 


Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  A^greement  Act 
of  1937,  as  amended  (The  Act,  7  U.S.C. 
601-674),  and  rules  promulgated 
thereunder,  are  unique  in  that  they  are 
brought  about  through  the  group  action 
of  essentially  small  entities  acting  on 
their  own  behalf.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

This  rule  will  suspend  an  order 
provision  in  S  946.25(c)  requiring  one 
producer  member  of  the  State  of 
Washington  Potato  Committee  from 
District  No.  5,  and  that  member's 
alternate,  to  be  a  certified  seed 
producer.  It  will  also  remove  the 
requirement  in  5  946.104(a)(5)  of  the 
rules  and  regulations  that  makes  only 
potato  seed  producers  eligible  for 
committee  membership  from  District  No. 
5.  These  actions  are  designed  to  make 
the  producer  membership  from  District 
No.  5  more  representative  of  the 
producer  makeup  in  that  district.  District 
No.  5  includes  17  counties  west  of  the 
Cascade  mountain  range  slope  in 
Washington.  It  is  bounded  on  the  south 
by  the  Oregon  border,  on  the  north  by 
the  Canadian  border,  and  on  the  west 
by  the  Pacific  Ocean. 

There  are  approximately  60  handlers 
of  Washington  potatoes  subject  to 
regulation  under  the  marketing  order  for 
potatoes  grovra  in  Washington.  In 
addition,  there  are  approximately  350 
producers  of  Washington  potatoes. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$100,000,  and  agricultural  service  firms 
are  defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities.  This  action  is  primarily  of  an 
administrative  nature  and,  as  such,  does 
not  impose  any  additional  costs  on 
handlers  or  producers. 


Federal   Register 

Vol.  52,  No.  76 
Tuesday,  April  21,  1987 


A  proposed  rule  inviting  comments  on 
this  action  was  published  in  the 
February  26. 1987.  Federal  Register  (52 
FR  5778).  Interested  persons  were  given 
until  March  9. 1987.  to  file  written 
comments.  None  were  received. 

The  rule  is  issued  under  the  Marketing 
agreement  and  Order  No.  946,  both  as 
amended  (7  CFR  Part  946).  regulating  the 
handling  of  Irish  potatoes  grown  in  the 
State  of  Washington.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
The  actions  are  based  on  the 
recommendation  of  the  State  of 
Washington  Potato  Committee 
established  under  the  order,  and  upon 
other  available  information. 

The  rule  will  suspend  the  proviso  in 
§  946.25(c)  of  the  marketing  order 
regarding  District  No.  5  producer 
representation.  The  proviso  being 
suspended  reads  as  follows:  "Provided, 
That  one  producer  member  of  the 
committee  from  District  No.  5.  with  his 
respective  alternate,  shall  be  a  certified 
seed  producer".  Section  946.104(a)(5)  of 
Subpart— Rules  and  Regulations  (7  CFR 
946.100  through  946.142)  allocates  one 
producer  member  and  alternate  member 
to  District  No.  5  and  requires  each  to  be 
a  certified  seed  producer.  A  conforming 
change  in  $  946.104(a)(5)  is  necessary 
because  of  the  suspension. 

'iTie  suspension  of  the  proviso  in 
§  946.25(c)  and  the  conforming  change  in 
§  946.104(a)(5)  removing  the  certified 
seed  producer  requirements  are 
necessary  to  reflect  changes  in  the 
producer  makeup  in  that  district  in 
recent  years.  District  No.  5  had 
originally  been  composed  mostly  of 
certified  seed  producers.  However,  the 
number  of  tablestock  growers  has 
increased  over  the  years,  and  currently 
they  substantially  exceed  seed  growers. 
Allowing  both  certified  seed  and 
tablestock  growers  to  serve  on  the 
committee  in  District  No.  5,  will  foster 
more  equitable  producer  representation 
on  the  committee  reflective  of  the 
current  producer  makeup  and  recognize 
that  it  is  inequitable  to  allot  the  one 
position  for  District  No.  5  only  to 
certified  seed  producers. 

Therefore,  after  consideration  of  all 
relevant  matter  presented,  including  that 
in  the  notice,  the  information  and 
recommendation  submitted  by  the 
committee,  and  other  information,  it  is 
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hereby  found  and  determined  that  the 
proviso  in  §  946.25(c)  obstructs  the 
estabUshment  of  equitable  producer 
representation  of  District  No.  5  and  thus 
does  not  tend  to  effectuate  the  declared 
policy  of  the  Act  and  is  suspended 
pursuant  to  §  946.63(b). 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  Procedures  for  obtaining 
names  of  eligible  candidates  for  the 
member  and  alternate  member  for 
District  No.  5  are  in  progress  and  are 
expected  to  be  completed  soon.  The 
vote  for  nominees  to  fdl  these  positions 
is  scheduled  to  begin  in  April.  Hence, 
postponing  the  effective  date  of  this 
action  would  not  allow  the  nominations 
to  be  conducted  as  scheduled. 
Moreover,  this  action  is  not 
controversial  and  is  fully  supported  by 
the  producers  in  District  No.  5. 

List  of  Subjects  in  7  CFR  Part  946 

Marketing  agreements  and  orders. 
Potatoes,  Washington. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  946  is  amended  as 
follows: 

PART  946— IRISH  POTATOES  GROWN 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  946  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  StaL  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  946.25(c]  is  revised  by 
changing  the  colon  to  a  period  and  by 
indefinitely  suspending  the  proviso  in 
paragraph  (c)  which  reads  as  follows: 
"Provided,  That  one  producer  member 
of  the  committee  from  District  No.  5, 
with  his  respective  alternate,  shall  be  a 
certified  seed  producer." 

3.  Section  946.104  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a)(5].  As  revised  §  946.104(aK5)  reads 
as  follows: 

§  946.104    Reapportionment  of  commttte* 
membership. 

(a)  *   *   • 


(5)  District  No.  5 — One  producer 
member  and  one  handler  member. 

Dated:  April  14. 1987. 
Karen  K.  Darling. 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  87-8861  Filed  4-20-87;  8:45  amj 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  151 
[Docket  No.  86-086] 

Recognized  Breeds  and  Books  of 
Record;  Aberdeen-Angus  Cattle 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
"Recognition  of  Breeds  and  Books  of 
Record  of  Purebred  Animals" 
regulations  by  adding  the  Irish  Angus 
Herd  Book  to  the  Ust  of  recognized 
books  of  record  for  Aberdeen-Angus 
catde.  This  action  is  necessary  because 
Veterinary  Services  has  determined  that 
the  book  qualifies  for  this  listing, 
thereby  providing  for  duty-free  entry 
into  tke  United  States  of  catUe  that  are 
registered  in  the  book. 
EFFECTIVE  DATE:  May  21.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  E.  Ketter.  Regulatory 
Communications  and  CompUance  Policy 
Staff,  VS.  APHIS,  USDA,  Room  827, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  301-438-^565. 
SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  June  3, 1986  (51  FR  19846- 
19848),  we  proposed  to  amend  the 
regulations  in  9  CFR  Part  151  (referred  to 
below  as  the  regulations)  by  adding  to 
the  list  of  recognized  books  of  record  for 
Aberdeen-Angus  cattle  the  Irish  Angus 
Herd  Book,  maintained  by  the  Irish 
Angus  Cattle  Association,  Ltd. 
Comments  on  this  proposal  were 
sohcited  for  a  period  of  60  days; 
however,  no  comments  were  received. 

Veterinary  Services  has  examined 
and  approved  the  Irish  Angus  Herd 
Book,  thereby  making  it  eligible  to  be 
added  to  the  list  contained  in  the 
regulations.  In  accordance  with  the 
regulations  and  19  U.S.C.  1202,  Schedule 
1,  Part  1,  Item  100.01,  cattle  that  ere 
registered  in  a  recognized  book  of 
record  may  enter  the  United  States  free 
of  duty  if  imported  for  breeding 
purposes. 

Exeoutive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule".  The  Department  has 
determined  that  this  action  will  not  have 
a  si^ficant  effect  on  the  economy:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
induBtries.  Federal.  State  or  local 


government  agencies,  or  geographic 
regions;  and  will  have  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreigp-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Under  this  final  rule,  Aberdeen-Angus 
cattle  listed  in  the  Irish  Angus  Herd 
Book  may  be  imported  duty-free  into  the 
United  States  for  breeding  purposes.  We 
anticipate  that  the  number  of  these 
Aberdeen-Angus  cattle  imported  into 
the  United  States  annually  will  be  less 
than  one  percent  of  the  total  number  of 
catUe  imported  into  the  United  States 
annually.  For  most  cases  of  importation 
of  Aberdeen-Angus,  cattle  small  entities 
are  not  involved  and  will  not  be 
affected.  In  a  few  cases,  small  entities 
will  benefit  by  being  allowed  to  import 
these  cattle,  but  no  adverse  effects  on 
small  entities  are  expected. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  151 

Animals,  Animal  pedigree,  Imports. 
Purebred  animals. 

PART  151— RECOGNITION  OF 
BREEDS  AND  BOOKS  OF  RECORD  OF 
PUREBRED  ANIMALS 

Accordingly,  9  CFR  Part  151  is 
amended  as  follows: 

1.  The  authority  citiation  for  Part  151 
is  revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  151  are  removed. 

Authority:  19  U.S.C.  1202;  7  CFR  2.17.  2.51. 
and  371.2(d). 

2.  In  S  151.9.  the  chart  in  paragraph  (a) 
is  atnended  by  adding  the  following 
after  Code  1112  under  the  heading 
"CatUe": 
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S  151.9    Itocognlzad  brsm&i. 
•        *        »        • 

(a)  •  *  * 


OT  recoTO. 


Cattle 


Cod* 


NvnaolbrMd 


Boofc  ol  racopd 


By  «i«nni  pubwwd 


116    AlMntoafv-Angua. 


kWi  Angia  H«d  Book.. 


ttt*  Angus  CaM*  SocMy  Ltd.  John  L  Mwphy. 
Sucn^tty.  AgncuNm  HouM.  KiUm  SkML 
OuUin2.lrMml 


Done  in  Washington,  DC,  thi*  leth  day  of 
April,  1987. 

|J(.AtiveIl. 

Deputy  Administrator,  Veterinary  Servicea, 
Animal  and  Plant  Health  Inspection  Service. 
[FR  Doc.  87-8862  Filed  4-20-87;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 
22  CFR  Part  224 

Implementation  of  the  Program  Fraud 
Civil  Remedies  Act;  Request  for 
Comments 

agency:  Agency  for  International 
Development,  IDCA. 

action:  Interim  regulations  with  request 
for  comments. 

summary:  The  Agency  for  International 
Development  is  issuing  interim 
regulations  to  implement  the  Program 
Fraud  Civil  Remedies  Act  of  1986.  The 
regulations  will  establish  administrative 
procedures  for  imposing  the  statutorily 
authorized  civil  penalties  and 
assessments  against  any  person  who 
makes,  submits,  or  presents  a  false, 
fictitious,  or  fraudulent  claim  or  written 
statement  to  the  Agency  for 
International  Development. 
dates:  Effective  date  is  April  21, 1987. 
Comments  must  be  received  on  or 
before  May  21, 1987. 
address:  Written  comments  should  be 
mailed  to  the  Assistant  General  Counsel 
of  Litigation  and  Enforcement,  Agency 
for  International  Development, 
Department  of  State,  Room  6947, 
Washington,  DC  20523. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Winter,  (202)  647-8874. 
SUPWXMENTARV  INFORMATION:  The 
Program  Fraud  Civil  Remedies  Act,  Pub. 
L.  99-509.  enacted  on  October  21, 1988, 
codified  at  31  U.S.C.  3801  through  3812 
generally  provides  that  any  person  who 
knowingly  submits  a  false  claim  or 
Statement  to  the  Federal  Government  in 


an  amount  less  than  $150,000  may  be 
hable  for  an  administrative  civil  penalty 
of  not  more  than  $5,000  for  each  false 
claim  or  statement  and  in  certain  cases, 
in  which  the  Government  has  paid  the 
false  claim,  to  an  assessment  equal  to 
double  the  amount  falsely  claimed. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities;  does  not 
constitute  a  "major  rule"  under 
Executive  Order  No.  12291;  and  is  not  a 
major  Federal  action  signihcantly 
ejecting  the  quality  of  the  human 
environment 

List  of  SubjecU  in  22  CFR  Part  224 

Claims,  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  Title  22,  Chapter  11  of  the 
Code  of  Federal  Regulations  is  amended 
to  add  a  new  Part  224  to  read  as  follows: 

PART  224>-PROQRAM  FRAUD  CIVIL 
REMEDIES 

Sec 

224.1  Basis  and  purpose. 

224.2  Definitions. 

224.3  Basis  for  civil  penalties  and 
assessments. 

224.4  Investigation. 

224.5  Review  by  the  reviewing  offldaL 

224.6  Prerequisites  for  issuing  a  complaint. 

224.7  Complaint. 

224.8  Service  of  complaint. 

224.9  Answer. 

224.10  Default  upon  failure  to  file  an 
answer. 

224.11  Referral  of  complaint  and  answer  to 
theALJ. 

224.12  Notice  of  hearing. 

224.13  Parties  to  the  hearing. 

224.14  Separation  of  functions. 

224.15  Ex  parte  contacts. 

224.16  Disqualification  of  reviewing  ofRcial 
orALJ. 

224.17  Righto  of  parties. 

224.18  Authority  of  the  ALJ. 

224.19  Prehearing  conferences. 

224.20  Disclosure  of  documents. 

224.21  Discovery. 

224.22  Exchange  of  witness  lists. 
Statements,  and  exhibits. 

224.23  Subpoenas  for  attendance  at  hearing. 

224.24  Protective  order. 

224.25  Fees. 


224.28  Form,  filing  and  service  of  papers. 

224.27  Computation  of  time. 

224.28  Motions. 

224.29  Sanctions. 

224.30  The  hearing  and  burden  of  proof 

224.31  Determining  the  amount  of  penalties 
and  assessments. 

224.32  Location  of  bearing. 

224.33  Witnesses. 

224.34  Evidence. 

224.35  The  record. 

224.36  Post-hearing  briefs. 

224.37  Initial  decision. 

224.38  Reconsideration  of  initial  decision. 

224.39  Appeal  to  A.I.D.  Administrator. 

224.40  Stays  ordered  by  the  Department  of 
Justice. 

224.41  Stay  pending  appeal. 
22442  Judicial  review. 

224.43  Collection  of  civil  penalties  and 
assessments. 

224.44  Right  to  administrative  o^set. 

224.45  Deposit  in  Treasury  of  the  United 
States. 

224.46  Compromise  or  setdement. 

224.47  Limitations. 

Authority:  22  U.S.C.  2381;  31  U.S.C  3801- 
3812. 

S  224.1    Basis  and  Purpose. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  Pub.  L  No.  99-509,  sections  6101- 
6104, 100  Stat.  1874  (October  21, 1986),  to 
be  codified  at  31  U.S.C.  3801-3812.  31 
U.S.C.  3809  of  the  Statute  requires  each 
authority  head  to  promulgate  regulations 
necessary  to  implement  the  provisions 
of  the  statute. 

(b)  Purpose.  This  part  (1)  establishes 
administrative  procedures  for  imposing 
civil  penalties  and  assessments  against 
persons  who  make,  submit  or  present 
or  cause  to  be  made,  submitted,  or 
presented,  false,  fictitious,  or  fraudulent 
claims  for  written  statements  to  the 
Agency  for  International  Development 
or  to  its  agents,  and  (2)  specifies  the 
hearing  and  appeal  rights  of  persons 
subject  to  allegations  of  liability  for  such 
penalties  and  assessments. 

S  224.2    Definitions. 

A.I.D.  means  the  Agency  for 
International  Development 

i4Z,/ means  an  Administrative  Law 
Judge  in  the  authority  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  authority  pursuant  to  5  U.S.C.  3344. 

Benefits  means,  except  as  the  context 
otherwise  requires,  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  nihng.  status, 
or  loan  guarantee. 

Claim  means  any  request,  demand,  or 

submission — 

(a)  Made  to  A.I.D.  for  property, 
services,  or  money  (including  money 
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representing  grants,  loans,  insurance,  or 
benefits): 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  A.I.D.  or  to  a 
party  to  a  contract  with  A.I.D. — 

(1)  For  property  or  services  if  the 
United  States— 

(i)  Provided  such  property  or  services; 

(ii)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(iii)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
United  States — 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand;  or 

(c)  Made  to  A.I.D.  which  has  the  effect 
of  decreasing  an  obligation  to  pay  or 
account  for  property,  services,  or  money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  S  224.7. 
Defendant  means  any  person  alleged 
in  a  complaint  under  S  224.7  to  be  liable 
for  a  civil  penalty  or  assessment  under 
§224.3. 

Government  means  the  United  States 
Government. 
Individual  means  a  natural  person. 
Initial  decision  means  the  written 
decision  of  the  ALJ  required  by  S  224.10 
or  5  224.37,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

Investigating  official  means  the 
Inspector  General  for  A.I.D.  or  an  officer 
or  employee  of  the  Office  of  Inspector 
General  designated  by  the  Inspector 
General  and  serving  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

Knows  or  has  reason  to  know,  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement; 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

Makes,  wherever  it  appears,  shall 
include  the  terms  presents,  submits,  and 
causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires. 
making  or  made,  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 


private  organization,  State,  political 
subdivision  of  a  State,  municipality, 
county,  district,  and  Indian  tribe,  and 
includes  the  plural  of  that  term. 

Representative  means  an  attorney. 

Reviewing  official  means  the  General 
Counsel  of  A.I.D.  or  his  designee  who  is: 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official: 

(b)  Not  employed  in  the  organizational 
unit  of  A.I.D.  in  which  the  investigating 
offlcial  is  employed;  and 

(c)  Is  serving  in  a  position  for  which 
the  rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

Statement  means  any  representation, 
certification,  affirmation,  document, 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from, 
A.I.D.,  or  any  State,  political  subdivision 
of  a  State,  or  other  party,  if  the  United 
States  Government  provides  any  portion 
of  the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit,  or  if  the  Government  will 
reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit. 

§  224,^    Basis  for  dvH  ponaMes  and 
asseMinonts. 

(a)  Claims.  (1)  Any  person  who  makes 
a  claim  that  the  person  knows  or  has 
reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed; 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  claim. 

[Zi  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 


for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  A.I.D..  a  recipient,  or  party  when  such 
claim  is  actually  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  A.I.D. 
or  such  recipient  or  party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services]  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Any  person  who 
makes  a  written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  had  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement,  shall  be 
subject  to  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  statement,  shall  be  subject 
to  in  addition  to  any  other  remedy  that 
may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
such  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  shall  be  considered 
made  to  an  authority  when  such 
statement  is  actually  made  to  an  agent, 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  such  authority. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 
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(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  jointly  and  severely 
against  any  combination  of  such 
persons. 

§224.4    lnvMti0atk>n. 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted— 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued,  and  shall 
identify  the  records  or  documents 
sought; 

(2)  He  or  she  may  designate  a  person 
to  act  on  his  behalf  to  receive  the 
documents  sought;  and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available  and  the 
reasons  therefore,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  such 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  preclude  or  hmit  such 
official's  discretion  to  defer  or  postpone 
a  report  or  referral  to  avoid  interference 
with  a  criminal  investigation  or 
prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§  224.5    Review  by  ttie  revtewktg  officiaL 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  S  224.4(b), 
the  reviewing  official  determines  that 
there  is  adequate  evidence  to  believe 
that  a  person  is  liable  under  §  224.3  of 
this  part,  the  reviewing  official  shall, 
transmit  to  the  Attorney  General  a 
written  notice  of  the  reviewing  oHicial's 
intention  to  issue  a  complaint  under 
§  224.7. 


(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  revie%ving 
o^icial's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  §  224.3  of  this  part; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments.  Such  a  statement  may  be 
based  upon  information  then  known  or 
an  absence  of  any  information 
indicating  that  the  person  may  be 
unable  to  pay  such  an  amount. 

§  224.6    PrerequMtes  for  Issutng  ■ 
comptelnt. 

(a)  The  reviewing  official  may  issue  a 
complaint  under  §  224.7  only  if: 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1);  and 

(2)  In  the  case  of  allegations  of 
liability  under  §  224.3(a)  with  respect  to 
a  claim,  the  reviewing  official 
determines  that,  with  respect  to  such 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  (b)),  the  amount 
of  money  or  the  value  of  property  or 
services  demanded  or  requested  in 
violation  of  S  224.3(a)  does  not  exceed 
$150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
[e.g.,  grant,  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested. 

§224.7    CompMnt 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1),  the  reviewing 


official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  224.8. 

(b)  The  complaint  shall  state: 

(1)  Allegations  of  liability  against  the 
defendant,  including  the  statutory  basis 
for  hability,  an  identification  of  the 
claims  or  statements  that  are  the  basis 
for  the  alleged  liability,  and  the  reasons 
why  liability  allegedly  arises  from  such 
claims  or  statements: 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint,  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

§  2244    8«rvtM  of  complaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mall  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  of  the  individual  making 
service; 

(2)  An  acknowledged  United  States 
Postal  Service  return  receipt  card;  or 

(3)  Written  acknowledgment  of  the 
defendant  or  his  representative. 

§  224.9    Answor. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant: 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  hability  made  in  the 
complaint 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 
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§  224.10    Defaun  upon  failure  to  fil«  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
5  224.9(a],  the  reviewing  official  may 
refer  the  complaint  to  the  ALJ. 

(b)  Upon  the  referral  of  the  complaint, 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 
S  224.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  If  the  defendant  fails  to  answer, 
the  AL]  shall  assume  the  facts  alleged  in 
the  complaint  to  be  true  and,  if  such 
facts  establish  liability  under  S  224.3,  the 
AL]  shall  issue  an  initial  decision 
imposing  the  maximum  amount  of 
penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If.  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  AL]  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
from  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If,  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer  the  AL)  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint 

(g)  A  decision  of  the  ALJ  denying 
defendant's  motion  under  paragraph  (d) 
is  not  subject  to  reconsideration  under 
S  224.38. 

§  224.1 1    Referral  of  complaint  and  answer 
to  the  AU. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  ALJ. 

§  224.1 2    Notice  Of  hearing. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  224.8.  At  the  same  time,  the  ALJ 
shall  send  a  copy  of  such  notice  to  the 
representative  for  the  Government 

(b)  Such  notice  shall  include: 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 


(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  defendant  if  any;  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

$224.13    Parties  to  the  hearing. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  A.I.D. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5),  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act 

$224,14    Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  A.I.D.  who  takes  part  in 
investigating,  preparing,  or  presenting  a 
particular  case  may  not  in  such  case  or 
a  factually  related  case: 

(1)  Participate  in  the  hearing  as  the 
ALJ; 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  A.I.D.  Administrator, 
except  as  a  witness  or  representative  in 
public  proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to,  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  A.I.D.,  including  in  the 
offices  of  either  the  investigating  official 
or  the  reviewing  official. 

$224.15    Ex  parte  contacta. 

No  party  or  person  (except  employees 
of  the  ALJ's  office)  shall  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  nodce  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiry  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

S  224.16    DIsquaiiflcation  of  reviewing 
official  or  AU. 

(a)  A  reviewing  official  or  ALJ  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  ALJ  a 
motion  for  disqualification  of  a 
reviewing  official  or  ALJ.  Such  motion 
shall  be  accompanied  by  an  affidavit 
alleging  personal  bias  or  other  reason 
for  disqualification. 

(c)  Such  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 


discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Such  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  such  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  such  a  motion 
and  affidavit,  the  ALJ  shall  proceed  no 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)(1)  If  the  ALJ  determines  that  the 
reviewing  official  is  disquaUfied,  the  ALJ 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  ALJ  disqualifies  himself  or 
herself,  the  case  shall  be  reassigned 
promptly  to  another  ALJ. 

(3)  If  the  ALJ  denies  a  motion  to 
disqualify,  the  A.I.D.  Administrator  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

$  224.17    Rights  of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may: 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  argimients  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

$224.18    Authority  of  the  AU. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  ALJ  may: 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 
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(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties: 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
o^cial  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argimient  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  ALJ  under  this 
part. 

(c)  The  ALJ  does  not  have  the 
authority  to  decide  upon  the  validity  of 
Federal  statutes  or  regulations. 

§224.19    Prehearing  conferancM. 

(a)  The  ALJ  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
AL]  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirabihty  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  de^nite  statement; 

(3)  Stipulations,  admissions  of  fact  or 
as  to  the  contents  and  authenticity  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  docimientary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  AL)  shall  issue  an  order 
containing  all  matters  agreed  upon  by 


the  parties  or  ordered  by  the  ALJ  at  a 
prehearing  conference. 

§  224^    Disclosure  of  dooiments. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 

S  224.4(b)  are  based  unless  such 
docimients  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint,  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  {  224.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  ALJ  foUovmg  the  filing  of  an  answer 
pursuant  to  S  224.9. 

$224^1    Discovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
the  truth  of  any  relevant  fact; 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
S9  224.22  and  224.23,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  ALJ.  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  ALJ.  Such  a  motion  shall  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions, 
a  summary  of  the  scope  of  the  proposed 
deposition. 


(2)  Within  ten  days  of  service  a  pany 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  {  224.24. 

(3)  The  ALJ  may  grant  a  motion  for 
discovery  only  if  he  finds  that  the 
discovery  soiight: 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  imduly  costly  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  ALJ  may  grant  discovery 
subject  to  a  protective  order  under 
S  224.24. 

(e)  Deposition.  (1)  If  a  motion  for 
deposition  is  granted,  the  ALJ  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
dociunents.  The  subpoena  shall  specify 
the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  answer 
prescribed  in  §  224.8. 

(3)  The  deponent  may  file  with  the 
ALJ  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  party  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbation 
transcript  of  the  deposition  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

S  224.22    ExctMnge  of  witness  Ksts, 
statements  and  extiMts. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  ALJ,  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with 

S  224.33(b).  At  the  time  the  above 
documents  are  exchanged,  any  party 
that  intends  to  rely  on  the  transcript  of 
deposition  testimony  in  lieu  of  live 
testimony  at  the  hearing,  if  permitted  by 
the  ALJ,  shall  provide  each  party  vWth  a 
copy  of  the  specific  pages  of  the 
transcript  it  intends  to  introduce  into 
evidence. 

(b)  If  a  party  objects,  the  AL)  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  ALJ  finds 


ua: 
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good  cause  for  the  failure  or  uiat  there  is 
no  prejudice  to  the  objecting  party. 
(c)  Unless  another  party  obiecis 
within  the  time  set  by  the  AL|, 
documents  exchanged  in  accordance 
with  paragraph  (a)  shall  be  deemed  to 
be  authentic  for  the  purpose  of 
admissibility  at  the  hearing. 

9  224.23    Subpoenas  for  attendance  at 
hewing. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  AL)  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefore  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  ALJ  for  good  cause  shown.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  9  224.8.  A  subpoena  on  a  party  or 
upon  an  individual  under  the  control  of 
a  party  may  be  served  by  first  class 
mail. 

(f)  A  party  or  individual  to  whom  the 
subpoena  is  directed  may  file  with  the 
AL]  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

9224.24    Protective  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or,  with  respect  to  the  hearing,  seeking 
to  limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 


(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  inquired 
into,  or  that  the  scope  of  discovery  be 
limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  AL}; 

(8)  That  the  contents  of  discovery  or 
evideace  be  sealed: 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
ALJ: 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding  or  other  administrative 
investigation  not  be  disclosed  or  be 
discloeed  only  in  a  designated  way;  or 

(9}  That  the  parties  simultaneously  file 
specified  documents  or  information 
encloaed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  AL]. 

9224.25   Feet. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fee  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  tiie  United  States  District 
Court  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  A.LD.,  a 
check  for  witness  fees  and  mileage  need 
not  accompany  the  subpoena. 

9  224.26    Form,  filing  and  tervte*  of 

papef*. 

(a)  Form.  (1)  Documents  filed  with  the 
AL]  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
settiag  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  AL],  and  a 
designation  of  the  paper  (e.g.,  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of,  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  document  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  docttment 
with  the  AL]  shall  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  the  complaint 
or  notice  of  hearing  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party's  last  known  address.  When  a 


party  is  represented  tiy  a  representative, 
service  shall  be  made  i-pon  such 
r^resentative  in  lieu  of  the  actual  party. 

(c)  Proof  of  service.  A  certificate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

9224.27    ComputatioROttlnM. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act.  event,  or  default,  and 
includes  the  last  day  of  the  period, 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  mail,  an  additional 
five  days  will  be  added  to  the  time 
permitted  for  any  response. 

9  224.28    Motions. 

(a)  Any  application  to  the  ALJ  for  an 
order  or  ruling  shall  be  by  motion. 
Motions  shall  state  the  relief  sought  the 
authority  relied  upon,  and  the  facts 
alleged,  and  shall  be  filed  with  the  AL] 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ.  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  following 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without 
awaiting  a  response. 

(e)  The  ALJ  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

9  224.29    Sanctlone. 

(a)  The  ALJ  may  sanction  a  person, 
including  any  party  or  representative 
for. 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 
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(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d).  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  ^e  failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition  or  for  the  production  of 
evidence  within  the  party's  control,  or  a 
request  for  admission,  the  ALJ  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  ALJ  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  ALJ  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 
other  document  which  is  not  filed  in  a 
timely  fashion. 

§224.30    The  hearing  and  burden  of  proof . 

(a)  The  ALJ  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  §  224.3.  and  if  so. 
the  appropriate  amount  of  any  such  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  A.LD.  shall  prove  defendant's 
liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence. 

(c)  The  defendant  shall  prove  any 
afHrmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
ALJ  for  good  cause  shown. 

9  224.31    Detemrtning  the  amount  of 
penattlee  and  assessinents. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  ALJ  and  the  A.I.D. 
Administrator,  upon  appeal,  should 
evaluate  any  circumstances  that 
mitigate  or  aggravate  the  violation  and 
should  articulate  in  their  opinions  the 
reasons  that  support  the  penalties  and 
assessments  they  impose.  Because  of  the 


intangible  costs  of  fraud,  the  expense  of 
investigating  such  conduct,  and  the  need 
to  deter  others  who  might  be  similarly 
tempted,  ordinarily  double  damages  and 
a  significant  civil  penalty  should  be 
imposed. 

(b)  Although  not  exhaustive,  the 
following  factors  are  among  those  thai 
may  influence  the  ALJ  and  the  A.I.D. 
Administrator  in  determining  the 
amount  of  penalties  and  assessments  to 
impose  with  respect  to  the  misconduct 
(i.e..  the  false,  fictitious,  or  fraudulent 
claims  or  statements]  charged  in  the 
complaint: 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct: 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed: 

(5)  The  value  of  the  Govemmenis 
actual  loss  as  a  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation. 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
conHdence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs: 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct; 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct; 

(12)  Whether  the  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct; 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it,  including  the  extent  of  defendant's 
prior  participation  in  the  program  or  in 
similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding,  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  the 


Government  of  the  United  Slates  or  of  a 
Slate,  directly  or  indirectly:  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  ALJ  or  Ihe  A.I.D. 
Administrator  horn  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

i  224.32    Location  of  hearing. 

(a)  The  hearing  may  be  held: 

(1)  In  any  judicial  district  of  Ihe 
United  States  in  which  the  defendant 
resides  or  transacts  business: 

(2)  In  any  judicial  district  of  the 
United  States  in  which  Ihe  claim  or 
statement  in  issue  was  made:  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALj. 

(b)  Each  party  shall  have  ihe 
opportunity  to  present  argument  with 
respect  to  the  location  of  ihe  heoring. 

(c)  The  hearing  shall  be  held  ai  the 
place  and  at  the  time  ordered  by  (he 
ALJ. 

§224.33    Witnesses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  al  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  ALJ, 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient  time 
for  such  other  parties  to  subpoena  such 
witness  for  cross-examination  at  Ihe 
hearing  of  the  witness  who  made  Ihe 
statement.  Prior  written  statements  of 
witnesses  proposed  to  testify  al  Ihe 
hearing  and  deposition  transcripts  shall 
be  exchanged  as  provided  in  §  224.22(a). 

(c)  The  ALJ  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to: 

(1)  Make  the  interrogation  and 
presentation  elective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  the  ALJ,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
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without  regard  to  the  scope  of  his  or  her 
direct  examination.  To  the  extent 
permitted  by  the  ALJ  cross-examination 
on  matters  outside  the  scope  of  direct 
examination  and  may  proceed  by 
leading  questions  only  if  the  witness  is  a 
hostile  witness,  an  adverse  party,  or  a 
witness  identified  with  an  adverse 
party. 

(f)  Upon  motion  of  any  party,  the  ALJ 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of: 

(1]  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  designated  by  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government 

§224.34    Evidenc*. 

(a)  The  ALJ  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  herein,  the  ALJ 
shall  not  be  bound  by  the  Federal  Rules 
of  Evidence.  However,  the  ALJ  may 
apply  the  Federal  Rules  of  Evidence. 

(c)  The  ALI  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  imdue 
delay  or  needless  presentation  of 
cimiulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(fl  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALy  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ 
pursuant  to  S  224.24. 

S  224.35    The  record. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  AL^ 
at  a  cost  not  to  exceed  the  actual  cost  of 
duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  all  papers  and  requests  filed 
in  the  proceeding  constitute  the  record 


for  the  decision  by  the  ALJ  and  the 
authority  head. 

(c)  The  record  of  the  hearing  may  be 
inspected  and  copied  (upon  payment  of 
a  reasonable  fee)  by  anyone,  unless 
otherwise  ordered  by  the  ALJ  pursuant 
to  S  224.24. 

§  224.36    Post-^•8rtng  briefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief  The 
ALJ  shall  fix  the  time  for  filing  briefs,  at 
a  time  not  exceeding  60  days  from  the 
date  the  parties  receive  the  transcript  of 
the  hearing  or,  if  applicable,  the 
stipulated  record.  Such  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  oxiclusions  of  law.  The  ALJ 
may  permit  the  parties  to  file  reply 
briefs. 

§  224.37    Initial  decision. 

(a)  The  ALJ  shall  issue  an  initial 
decision  based  only  on  the  record, 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claim  or  statements 
identified  in  the  complaint,  or  any 
portion  thereof,  violate  §  224.3; 

(2)  If  the  person  is  hable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments, 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

S  224.31. 

(a)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  defendants  with 
a  stetement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the  A.I.D. 
Administrator.  If  the  ALJ  fails  to  meet 
the  deadline  contained  in  this 
paragraph,  he  or  she  shall  notify  the 
parties  of  the  reason  for  the  delay  and 
shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the  A.I.D. 
Administrator,  or  a  motion  for 
reconsideration  of  the  initial  decision  is 
timely  filed,  the  initial  decision  shall 
constitute  the  final  decision  of  the  AI.D. 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued  by  the  ALJ. 

S224.3«    RwomMeraUon  Of  MtW 

decision. 

(a)  Except  as  provided  in  paragraph 
(dj,  any  puty  may  file  a  motion  for 


reconsideration  of  the  initial  decision 
within  20  days  of  receipt  of  the  initial 
decision.  If  service  was  made  by  mail, 
receipt  will  be  presumed  to  be  five  days 
from  the  date  of  mailing  in  the  absence 
of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  ALJ. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  When  a  motion  for  reconsideration 
is  made,  the  time  periods  for  appeal  to 
the  A.I.D.  Administrator  contained  in 

S  224.38,  and  for  finality  of  the  initial 
decision  in  S  224.36(d),  shall  begin  on 
the  date  the  ALJ  issues  the  denial  of  the 
motion  for  reconsideration  or  a  revised 
initial  decision,  as  appropriate. 

§  224.39    Appeal  to  A.I.D.  Administrator. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  such 
decision  to  the  A.I.D.  Administrator  by 
filing  a  notice  of  appeal  with  the  A.I.D. 
Administrator  in  accordance  with  this 
section. 

(b)(1)  No  notice  of  appeal  may  be  filed 
until  the  time  period  for  filing  a  motion 
for  reconsideration  under  §  224.38  has 
expired. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  If  no  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  must  be 
filed  within  30  days  after  the  ALJ  issues 
the  initial  decision. 

(4)  The  A.I.D.  Administrator  may 
extend  the  initial  30  day  period  for  an 
additional  30  days  if  the  defendant  files 
with  the  A.I.D.  Administrator  a  request 
for  an  extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  AJ.D. 
Administrator,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the  A.I.D. 
Administrator. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specif3ring  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 
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(e)  The  represenlaUve  tor  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  A.I.D. 
Administrator. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  A.I.D.  Administrator  shall  not 
consider  any  objection  that  was  not 
raised  before  the  ALJ  unless  a 
demonstration  is  made  of  extraordinary 
circumstances  causing  the  failure  to 
raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  A.I.D.  Administrator 
that  additional  evidence  not  presented 
at  such  hearing  is  material  and  that 
there  were  reasonable  grounds  for  the 
failure  to  present  such  evidence  at  such 
hearing,  the  A.I.D.  Administrator  shall 
remand  the  matter  to  the  ALJ  for 
consideration  of  such  additional 
evidence. 

(j)  The  A.I.D.  Administrator  may 
affirm,  reduce,  reverse,  compromise, 
remand,  or  settle  any  penalty  or 
assessment  determined  by  the  ALJ  in  an 
initial  decision. 

(k)  The  A.I.D.  Administrator  shall 
promptly  serve  each  party  to  the  appeal 
with  a  copy  of  his/her  decision.  At  the 
same  time,  the  authority  head  shall 
serve  the  defendant  with  a  statement 
describing  the  defendant's  right  to  seek 
judicial  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  his/her 
decision,  a  determination  that  a 
defendant  is  liable  under  S  224.3  is  final 
and  is  not  subject  to  judicial  review. 

§224.40    Stays  onter*d  by  tha  Dapartment 
ofJualica. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  A.I.D.  Administrator  a 
written  finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement  the  authority 
head  shall  stay  the  process  immediately. 
The  authority  head  may  order  the 
process  resumed  only  upon  receipt  of 
the  written  authorization  of  the  Attorney 
GeneraL 


§  224.41    Stay  pandbtg  appaaL 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
authority  head. 


S  224.42 

Section  3805  of  Title  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  authority  head 
imposing  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  such  review. 

§224.43    Coilaction  Of  cIvN  panaWas  and 
aaaeaamants. 

Sections  3806  and  3808(b)  of  Title  31. 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§224.44    Right  to  administrativa  Offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  §  224.42  or  §  224.43,  or  any 
amount  agreed  upon  in  a  compromise  or 
settlement  under  §  224.46,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716.  except  that  an 
administrative  offset  may  not  be  made 
under  the  subsection  against  a  refund  of 
an  over  payment  of  Federal  taxes,  then 
or  later  owing  by  the  United  States  to 
the  defendant 


§224.45 
States. 


DapoaH  in  Traaaury  of  United 


All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

§  224.46    Compromlaa  or  aattiement 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  revievxring  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviev^ng 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  AI^ 
issues  an  initial  decision. 

(c)  The  A.I.D.  Administrator  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  AL)  issues 
an  initial  decision,  except  during 
pendency  of  any  review  under  (  224.42 
or  during  the  pendency  of  any  action  to 
collect  penalties  and  assessments  under 
§224.43. 


(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  {  224.42 
or  of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  A.1J3. 
Administrator,  or  the  Attorney  General, 
as  appropriate.  The  revievdng  official 
may  recommend  settlement  terms  to  the 
A.I.D.  Administrator,  or  the  Attorney 
General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

§224.47    Umttatlons. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  §  224.8  within 
6  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
S  224.10(b)  shall  be  deemed  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 
Ain  H.  Kivimaa. 

Deputy  Assistant  to  the  Administrator  for 

Management. 

April  13, 1987. 

[FR  Doc.  87-8840  Filed  4-20-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  arid 
FirearnM 

27  CFR  Part  9 

US).  ATF-250  Re:  Notice  No.  S70] 

Establishment  of  the  Northern  Neck 
George  Washington  Btrthplace 
Vltlcuttural  Area. 

AOENCy:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Final  Rule,  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
viticultural  area  located  in  the  tidewater 
area  of  Virginia  to  be  known  as  the 
Northern  Neck  George  Washington 
Birthplace.  Because  the  viticultural  area 
named  has  five  words,  it  may  appear  on 
wine  labels  or  in  advertisement  on  one 
line  or  two  (in  the  same  size  and  style  of 
print  type).  This  viticultural  area  is  a 
five-county  peninsula  or  neck  located  to 
the  east  of  Fredericksburg,  Virginia. 
ATF  feels  that  the  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
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and  advertising  will  help  consumers 
identify  the  wines  they  may  purchase.  It 
will  also  allows  wineries  to  better 
designate  the  speciHc  grape-growing 
area  where  their  wines  come  from. 
EFFECTIVE  DATE:  May  21, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Reisman,  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20226  (202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATP  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR,  Part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wine  advertisements. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692} 
which  added  a  new  Part  9  to  27  CFR, 
providing  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin.  Section  4.25a(e)(l),  Title  27,  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a{e)(2),  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
viticultural  area  is  locally  and/  or 
nationally  know  as  referring  to  the  area 
specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural  area 
from  the  surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area  based 
on  features  which  can  be  found  on 
United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale:  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
maps  with  the  boundaries  prominently 
marked. 

Petition 

ATF  received  a  petition  proposing  an 
American  viticultural  area  to  be  know 
as  George  Washington  Birthplace.  The 


petitioner,  Carl  F.  Flemer,  Jr.  is  the 
owner  of  Ingleside  Plantation 
Vineyards,  a  bonded  winery  located  in 
Oak  Grove,  Westmoreland  County, 
Virginia.  The  590,080  acre  (922  square 
mile)  viticultural  area  includes  all  the 
land  in  the  five  counties  (Westmoreland, 
King  George,  Richmond, 
Northumberland  and  Lancaster)  of  the 
Northern  Neck.  There  are  16  established 
vineyards  and  one  winery  with  a  total  of 
92.5  acres  planted  in  vitis  Vinifera  and 
French-American  hybird  grapes  located 
within  the  boimdary  of  the  viticultural 
area.  The  petitioner  owns  a  bonded 
winery  located  within  a  few  miles  of  the 
historic  National  Park  Service  landmark 
(known  as  George  Washington 
Birthplace  National  Monument).  The 
monument,  which  consists  of  a  park 
facility  and  memorial  home  (the  original 
home  of  George  Washington  was 
destroyed  by  fire),  is  located  on  538 
acres  of  land. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition,  ATF 
published  a  notice  of  proposed 
rulemaking,  Notice  No.  570,  in  the 
Federal  Register  on  Tuesday,  September 
17. 1985  (FR  37692).  That  notice 
proposed  establishment  of  the  Northern 
Neck  viticultiu-al  area  and  solicited 
public  comment  concerning  the 
proposal. 

ATF  had  determined  that  the  name 
Northern  Neck  satisfied  informational 
requirements  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition.  ATF 
felt  that  the  evidence  for  the  use  of  the 
name  George  Washington  Birthplace  to 
describe  the  entire  five-county 
petitioned  area  was  not  conclusive. 

Name  of  the  Area 

ATF  initially  had  reservations  about 
the  use  of  the  petitioned  name  George 
Washington  Birthplace  for  the  entire 
five-county  peninsula  because  of 
insufficient  evidence  to  substantiate  its 
use  in  describing  this  area.  Furthermore, 
the  name  Northern  Neck  appeared  to  be 
more  appropriate  than  that  of  George 
Washington  Birthplace  because  of  the 
content  of  the  name  evidence  provided 
by  the  petitioner. 

The  petitioner  acknowledged  that  the 
petitioned  area  is  locally  known  as  the 
Northern  Neck.  However,  he  claimed 
that  the  name  Northern  Neck  is  not  very 
well  known  throughout  the  rest  of 
Virigina  and  is  almost  unknown 
regionally  and  nationally.  The  petitioner 
stated  that  George  Washington's  name 
and  close  relationship  to  the  five-county 
area  was  the  most  important  and  readily 
recognizable  name  associated  with  the 


area.  On  tnis  oatiis,  me  petitioner  still 
maintained  that  the  name  George 
Washington  Birthplace  was  the  most 
appropriate  name  for  the  viticultural 
area.        I 

The  evidence  of  name  submitted  by 
the  petitioner  did  not  establish  that  the 
name  George  Washington  Birthplace 
was  predominantly  associated  with  the 
petitioned  five-county  area  of  land.  On 
the  hand,  the  evidence  showed  that  the 
name  Northern  Neck  has  been  well 
documented  for  over  three  centuries  and 
is  still  used  today  in  maps  and  other 
commonly  used  reference  sources  to 
describe  the  five-coimty  peninsula. 

Discussion  of  Conunents 

In  Notice  No.  570.  ATF  invited 
comments  from  interested  parties 
regarding  the  proposal  of  the 
establishment  of  the  Northern  Neck 
viticultural  area.  AFT  was  particularly 
interested  in  receiving  comments 
regarding  evidence  of  name  and 
boundary  of  the  viticultural  area. 

ATF  received  81  comments  during  the 
45-day  comment  period.  None  of  those 
comments  disputed  the  geographical 
evidence  (climate,  soil,  etc.)  or 
boundaries  presented  in  the  notice  of 
proposed  rulemaking.  However,  all  of 
the  comments  addressed  whether  the 
name  of  the  viticultural  area  should  be 
Northern  Neck  or  George  Washington 
Birthplace.  Seventy-four  of  the 
comments  favored  the  name  George 
Washington  Birthplace,  6  of  the 
comments  favored  the  name  Northern 
Neck  and  1  comment  favored  either 
name. 

Approved  Name 

Although  the  petitioner  and 
commenters  provided  some  evidence 
supporting  use  of  the  name  George 
Washington  Birthplace,  the  evidence 
that  the  entire  peninsula  is  locally  or 
nationally  known  as  referring  to  the 
area  specified  in  the  petition,  more 
strongly  supports  the  name  Northern 
Neck.  The  land  area  proposed  by  the 
petitioner  encompasses  the  entire  neck 
or  peninsula  separated  by  the 
Rappahannock  and  Potomac  Rivers  and 
the  Chesapeake  Bay. 

The  notice  of  proposed  rulemaking 
referred  to  many  sources  that  identified 
the  five-oounty  area  as  the  Northern 
Neck. 

The  notice  also  documented  that 
George  Washington's  name  was 
associated  with  entire  Northern  Neck 
because  he  was  bom  there  and 
frequented  the  area  throughout  his  hfe. 
Today,  both  names  are  found  on 
landmarks  and  businesses  located 
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within  the  boundaries  of  the  five-county 
area. 

In  addition,  evidence  gathered  during 
the  rulemaking  process  from  sources 
such  as  the  University  of  Virginia,  The 
College  of  William  and  Mary,  Geoi^e 
Mason  University.  Rappahannock 
Community  College,  and  the 
Commonwealth  of  Virginia,  shows  that 
both  names  have  been  used  to  identify 
the  area.  Furthermore,  the  names  George 
Washington  Birthplace  and  Northern 
Neck  are  often  used  together  to  identify 
and  describe  the  area  because  of  the 
unique  history  of  the  five-county  area 
and  the  important  link  our  first  president 
had  to  it. 

Therefore,  a  viticultural  area  name 
combining  the  names  Northern  Neck 
and  George  Washington  Birthplace  has 
been  approved  by  ATE.  The  use  of  these 
two  names  on  wine  labels  and 
advertisements  would  insure  consumer 
recognition  as  to  the  identity  and  origin 
of  the  wine.  This  combined  name  is 
appropriate  since  the  Northern  Neck  is, 
in  fact,  the  birthplace  of  America's  first 
president,  George  Washington. 

Evidence  of  Boundaries 

The  Northern  Neck  George 
Washington  Birthplace  viticultuj-al  area 
is  a  peninsula  bounded  on  the  north  by 
the  Potomac  River  and  Potomac  Creek, 
on  the  east  by  the  Chesapeake  Bay,  on 
the  south  by  the  Rappahannock  River 
and  on  the  west  by  the  King  George 
County/Stafford  County  line.  The 
boundaries  of  the  viticultural  area  were 
prominently  marked  by  the  petitioner  on 
two  U5.G.S.  maps. 

The  map  names  and  complete 
boundary  descriptionji  can  be  found  in 
the  new  $  9.109,  as  added  by  this 
Treasury  Decisioa  Having  verified  the 
boundaries.  ATF  agrees  that  they  meet 
the  requirements  for  approval  of  the 
Northern  Neck  George  Washington 
Birthplace  as  an  American  viticultural 
area. 

Evidence  of  Geographical 
Characteristics 

Climate  and  Rainfall 

The  Northern  Neck  George 
Washington  Birthplace  viticultural  area 
extends  approximately  100  miles  from 
the  Chesapeake  Bay  westward  to  within 
a  few  miles  of  the  City  of 
Fredericksburg.  Virginia.  The  distance 
on  land  from  north  to  south  between  the 
Potomac  and  Rappahannock  Rivers 
varies  from  10  to  20  miles,  making  the 
area  a  long  narrow  neck  or  peninsula 
between  the  two  tidal  rivers.  The 
climate  begins  to  change  throug)M>ut  the 
proposed  viticultural  area,  from  the 
gentle  influence  of  the  Chesapeake  Bay 


and  the  Potomac  and  Rappahannock 
Rivers  to  the  more  harsh  influences  of 
Piedmont  Virginia  in  the  interior  land 
areas. 

Historical  evidence  of  favorable 
grape-growing  conditions  within  the 
viticultiu-al  area  was  documented  in 
Notice  No.  570.  The  climate  of  the 
Northern  Neck  George  Washington 
Birthplace  viticultural  area  is  greatly 
influenced  by  the  Chesapeake  Bay,  the 
Potomac  and  Rappahannock  Rivers.  The 
viticultural  area  is  almost  surrounded  by 
these  bodies  of  water.  The  fanning  effect 
from  these  waters  tend  to  moderate  the 
climate,  and  this  is  the  chief  reason 
native  stands  of  longleaf  pine  (pinus 
taeda),  southern  bayberry  (myrica 
cerifera)  and  other  plants  are  found 
growing  from  King  George  County 
eastward  to  the  Chesapeake  Bay.  These 
varieties  of  native  stands  are  not  found 
in  any  substantial  degree  to  the  west  of 
King  George  County  in  Stafford  County. 
By  contrast  there  are  native  stands  of 
hemlock  (tsuga  canadenas]  in  Stafford 
County  which  are  not  found  anywhere 
on  the  Northern  Neck. 

These  climate  features  are  the  main 
characteristics  which  distinguish  the 
Northern  Neck  George  Washington 
Birthplace  from  the  sourrounding  areas, 
and  support  its  designation  as  a 
distinguishable  viticultural  area. 

Soils 

The  Northern  Neck  George 
Washington  Birthplace  viticultiu'al  area 
is  entirely  within  the  Northern  Coastal 
Plain  with  topography  running  into  two 
general  agricultural  types  called 
neckland  and  upland.  Neckland,  located 
along  the  river  flats,  is  nearly  level  with 
a  gently  sloping  plateau  along  the  center 
of  the  Northern  Neck  with  elevations 
beginning  at  50  feet  above  sea  level  and 
reaching  190  feet  above  sea  level  in  the 
western  areas  of  Westmoreland  and 
King  George  Counties. 

The  soils  of  the  Northern  Neck  have 
been  formed  from  material  that  has  been 
transported  by  marine  and  steam  action. 
The  soils  are  also  varied  in  age;  the 
upland  ridges  are  older  and  well  drained 
while  soils  of  the  necklands  are 
considered  younger  soils. 

Sandy  clay  and  other  well-drained 
soil  types  are  found  on  the  ridge  which 
extends  generally  through  the  center  of 
King  George  County  and  eastward 
through  Westmoreland  County.  Other 
agricultural  soils  are  found  along  each  of 
the  rivers,  in  what  is  generally  called  the 
river  flats,  with  excellent  air  drainage 
and  a  moderating  climate  influenced  by 
the  huge  bodies  of  surrounding  water. 


Conclusion 

The  climate  of  the  Northern  Neck 
George  Washington  Birthplace 
viticultural  area  is  milder,  its  native 
plants  are  of  more  southern  variety,  its 
snowfall  less  severe,  its  frost  free  days 
greater,  and  its  temperatures  more  even 
and  moderate  than  the  adjoining 
l*iedmont  Wateau  Region  located  to  the 
west.  This  climate  produces  favorable 
grape-growing  conditions.  The  U.S. 
Department  of  Agriculture  classifies  the 
soils  of  the  Northern  Neck  as  prime 
farmland.  These  factors,  combined  with 
a  short  but  freezing  winter  season, 
abundant  yearly  rainfall,  and  a 
generally  dry,  sunny,  grape  ripening  and 
harvest  time,  provide  favorable  grape- 
growing  conditions  for  wine  production. 

After  careful  analysis  of  the  evidence 
gathered  pursuant  to  the  petitioa  ATF 
finds  the  Northern  Neck  George 
Washington  Birthplace  viticultural  area 
to  be  a  delimited  grape-growing  region 
distinguishable  by  geographical 
features. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  Northern  Neck 
George  Washington  Birthplace  as  an 
American  viticultural  area  that  it  is 
approving  or  endorsing  the  quaUty  of  the 
wine  that  comes  from  this  area.  ATF  is 
approving  this  area  as  being  distinct  and 
not  better  than  other  areas.  By 
approving  this  area,  wine  producers  are 
allowed  to  claim  a  distinction  on  labels 
and  advertisements  as  to  the  origin  of 
the  grapes.  Any  commercial  advantage 
gained  can  only  come  from  consumer 
acceptance  of  Northern  Neck  George 
Washington  Birthplace  wines. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604]  are  not  applicable  to  this 
final  rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  will  not  impose  or 
otherwise  cause  a  significant  increase  in 
reporting,  recordkeeping,  or  otherwise 
cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


13i. 


•ister  /  Vol.  52.  No.  76  /  Tuesday,  April  21.  1987  /  Rules 


ations 


Executive  Order  12291 

It  has  been  determined  that  this  flnal 
rule  is  not  classified  as  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291.  46  FR  13193  (1981).  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  signiHcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  flnal  rule  because  no 
requirement  to  collect  information  is 
proposed. 

Disclosure 

A  copy  of  the  petition  and  supporting 
evidence  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  ATP  Reading  Room, 
Room  4406,  Office  of  Public  Affairs  and 
Disclosure,  12th  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20226. 

Drafting  Information 

The  principal  author  of  this  document 
is  Edward  A.  Reisman.  FAA.  Wine  and 
Beer  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Issuance 

PART  9— {AMENDED] 

Accordingly.  27  CFR  Part  9.  American 
Viticultural  Areas,  is  amended  as 
follows: 

Paragraph  A.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  B.  The  table  of  sections  in  27  CFR 
Part  9.  Subpart  C,  is  amended  to  add  the 
title  of  §  9.109,  to  read  as  follows: 


Subpart  C — Approved  American 
Viticultural  Areas 

Sec. 

*  *  ♦  ♦  * 

9.109    Northern  Neck  George  Washington 
Birthplace. 


Par.  C.  Subpart  C  of  27  CFR  Part  9  is 
amended  by  adding  §  9.109,  which  reads 
as  follows: 

§  9.109    Norttiem  Neck  Georg* 
Washington  Birtttptac*. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Northern  Neck  George  Washington 
Birthplace." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Northern  Neck  George  Washington 
Birthplace  viticultural  area  are  2 
U.S.G.S.  1:250,000  scale  maps.  They  are 
entitled: 

(1)  Washington.  DC;  Maryland; 
Virginia,  1957  (Revised  1979);  and 

(2)  Richmond,  VA;  MD.,  1973. 

(c)  Boundaries.  The  Northern  Neck 
George  Washington  Birthplace 
viticultural  area  consists  of  all  of  the 
lands  in  the  Counties  of  Westmoreland, 
King  George,  Northumberland, 
Lancaster  and  Richmond,  in  the 
Commonwealth  of  Virginia.  The 
boundaries  of  the  Northern  Neck  George 
Washington  Birthplace  viticultural  area, 
using  landmarks  and  points  of  reference 
found  on  the  appropriate  U.S.G.S.  maps, 
are  as  follows: 

(1)  Beginning  on  the  Washington,  DC; 
Maryland;  Virginia  U.S.G.S.  map  at  a 
point  on  Potomac  Creek  where  the  King 
George  County  western  boundary  line  at 
its  northermost  point  intersects  Potomac 
Creek  the  boundary  proceeds  easterly 
and  southeasterly  on  the  Richmond.  VA; 
MO.  U.S.G.S.  map,  along  the  Virginia 
shoreline  of  the  Potomac  River  for 
approximately  66  miles  to  Smith  Point 
on  the  Chesapeake  Bay; 

(2)  Thence  southerly  along  the 
shoreline  of  the  Chesapeake  Bay  for 
approximately  20  miles  to  Windmill 
Point  at  the  mouth  of  the  Rappahaimock 
River. 

(3)  Thence  northwesterly  along  the 
banks  of  the  Rappahannock  River  for 
approximately  72  air  miles  to  Muddy 
Crtek  at  the  point  where  the  western 
boundary  line  of  King  George  County  at 
its  southernmost  point  begins; 

(4)  Thence  northward  along  the  King 
George  County/Stafford  County  line 


approximately  7  miles  to  the  point  of  the 
beginning. 

March  30, 1987.  . . 

Stephen  E.  Higgins. 
Director. 

Approved:  April  3. 1987. 

)ohn  P.  Simpson, 

Deputy  Assistant  Secretary,  Regulatory, 

Trade  and  Tariff  Enforcement. 

[FR  Doc.  87-8860  Filed  4-20-87:  8:45  amj 

BNJJNO  COOC  MIO-ai-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  3 
[CGD  87-008] 

Changes  to  Coast  Guard  District 
Boundaries  and  Reassignment  of  Units 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  This  rule  redescribes  the 
boundaries  of  Coast  Guard  Districts  and 
reassigns  various  Marine  Inspection  and 
Captain  of  the  Port  Zones  to  reflect 
organizational  changes  in  the  Coast 
Guard.  The  Coast  Guard,  in  conjunction 
with  an  internal  realignment  of  support 
functions,  is  reducing  the  number  of 
Coast  Guard  districts  from  12  to  10.  The 
Third  and  Twelfth  Coast  Guard  Districts 
are  being  disestablished.  The  geographic 
area  previously  under  the  jurisdiction  of 
the  Twelfth  Coast  Guard  District  is 
being  absorbed  into  the  Eleventh  Coast 
Guard  District.  The  geographic  area 
previously  under  the  jiunsdiction  of  the 
Third  Coast  Guard  District  is  being 
divided;  the  northern  portion  becomes 
part  of  the  First  Coast  Guard  District 
and  the  southern  portion  becomes  part 
of  the  Fifth  Cost  Guard  District.  This 
rule  also  assigns  the  Marine  Inspection 
and  Captain  of  the  Port  Zones 
previously  in  the  Twelfth  District  to  the 
Eleventh  District,  and  those  previously 
in  the  Tliird  District  to  the  First  and  Fifth 
Coast  Guard  Districts.  These 
organizational  changes  will  not  affect 
any  Coast  Guard  services  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  E.A.  CALHOUN,  Commandant 
U.S.  Coast  Guard  (G-CPA),  Washington. 
DC  (202-267-2405). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  not 
prepared  for  this  regulation.  These 
amendments  are  matters  relating  to 
agency  organization  and  are  exempt 
from  the  notice  and  comment 
requirements  of  5  USC  553(b].  Since  this 
rule  reflects  current  organizational 
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changes  being  placed  in  effect  and  has 
no  substantive  effect,  good  cause  exists 
to  make  it  effective  in  less  than  30  days 
after  publication,  under  5  U.S.C  533(d). 
The  rulemaking  merely  changes  District 
boundaries  and  reassigns  Marine 
Inspection  and  Captain  of  the  Port 
Zones  to  conform  with  changes  in  the 
Coast  Guard's  internal  organization. 
There  will  be  no  effect  on  the  public, 
since  the  First  and  Fifth  Coast  Guard 
Districts  and  Eleventh  Coast  Guard 
District  will  continue  to  perform  all 
functions  affecting  the  public  that  were 
previously  performed  by  the  Third  and 
Twelfth  Coast  Guard  Districts, 
respectively. 

Drafting  information:  LCDR  E.A. 
Calhoun,  project  manager  and  LT.  S. 
Sylvester,  project  counsel.  Office  of  the 
Chief  Counsel. 

Discussion 

In  order  to  free  up  manpower  for  vital 
operational  missions  the  Coast  Guard  is 
undertaking  a  realignment  of  functions 
within  the  organization.  This 
realignment  will  result  in  the 
consolidation  of  many  administrative 
and  support  activities,  previously 
performed  by  the  Coast  Guard  district 
offices,  at  two  new  commands:  the 
regional  Maintenance  and  Logistics 
Commands.  The  district  offices  will  be 
primarily  involved  in  the  operational 
control  of  Coast  Guard  units  in  their 
areas.  The  Maintenance  and  Logistic 
Commands  will  begin  operation  on  July 
1. 1987. 

One  result  of  this  ongoing  realignment 
is  the  disestablishment  of  the  Third  and 
Twelfth  Coast  Guard  Districts. 
Responsibility  for  the  Coast  Guard  units 
and  the  administration  of  Coast  Guard 
programs  within  the  former  Third  Coast 
Guard  District  is  being  divided  between 
the  First  Coast  Guard  District  in  Boston, 
Massachusetts  and  the  Fifth  Coast 
Guard  District  in  Portsmouth,  Virginia. 
Responsibility  for  the  Coast  Guard  units 
and  the  administration  of  Coast  Guard 
programs  within  the  former  Twelfth 
Coast  Guard  District  is  being  assumed 
by  the  Eleventh  Coast  Guard  District. 

These  changes  are  being  implemented 
in  phases.  Some  functions  have  already 
been  transferred  and  others  will  be 
transferred  during  the  next  two  months. 
All  transfers  will  be  completed  by  June 
30, 1987  and  the  offices  of  the 
Commander,  Third  Coast  Guard  District 
and  Commander,  Twelfth  Coast  Guard 
District  will  be  disestablished  on  that 
date.  Rather  than  publishing  a  series  of 
notices  as  each  function  is  transferred, 
April  30, 1987  has  been  chosen  as  an 
appropriate  date  for  amending  the 
geographic  description  of  the  Coast 


Guard  Districts  and  reassigning  the 
affected  Marine  Inspection  Zones  and 
Captain  of  the  Port  Zones.  The  actual 
date  of  transfer  of  administrative 
functions  or  operational  control  of 
affected  units  may  precede  or  follow 
this  date  and,  in  many  cases,  the  offices 
of  Commander,  Third  Coast  Guard 
District  and  Commander,  Twelfth  Coast 
Guard  District  will  complete  action  on 
pending  matters  after  transferring 
responsibility  for  new  cases  to  the 
successor  districts.  Therefore,  during  the 
transition  period  Coast  Guard  officials 
may  be  exercising  authority  in  locations 
that  do  not  conform  to  the  revised 
geographic  areas  of  responsibility.  This 
could  include,  but  is  not  limited  to. 
actions  involving  claims  and  litigation, 
civil  penalty  assessment,  bridge  permits 
and  regulations,  security  and  safety 
zones,  regulated  navigation  areas,  and 
pollution  prevention  and  response. 

No  search  and  rescue  stations  or  other 
types  of  Coast  Guard  units  will  be 
closed  or  moved.  This  notiHcation 
serves  to  inform  the  public  of  the  new 
district  boundaries  so  that  in  those 
instances  where  the  public  desires  to 
contact  the  cognizant  district 
commander,  the  public  can  determine 
the  proper  district  commander  and  his 
location. 

This  action  is  being  taken  as  part  of 
an  ongoing  realignment  of  Coast  Guard 
functions  and  organization.  This 
realignment  is  necessary  to  increase 
overall  efficiency  and  effectiveness  of 
the  Coast  Guard.  This  change  will  also 
tend  to  make  the  remaining  ten  districts 
more  equal  in  terms  of  geographic  area 
and  responsibilities. 

Elsewhere  in  Title  33,  regulations  may 
refer  to  or  be  arranged  under  headings 
for  the  Third  Coast  Guard  District  and 
the  Twelfth  Coast  Guard  District,  for 
example:  Part  80,  Colregs  Demarcation 
Lines;  Subchapter  G,  Regattas  and 
Marine  Parades,  Part  100;  and  Part  165, 
Regulated  Navigation  Areas  and 
Limited  Access  Areas. 

Affected  sections  in  these  parts  will 
be  redesignated  and  references  to  the 
Third  Coast  Guard  District  and  Twelfth 
Coast  Guard  District  will  be  deleted  in 
future  rulemaking  documents.  Since 
these  changes  are  editorial  in  nature, 
and  require  extensive  redrafting,  they 
will  be  handled  in  later  rulemakings.  It 
is  anticipated  that  these  changes  will  be 
published  prior  to  July  1, 1987. 

Regulatory  Evaluation 

This  final  rule  is  exempt  from  the 
provisions  of  Executive  Order  12291 
since  it  pertains  to  matters  of  agency 
organization  as  provided  for  in  section 
1(a)(3)  of  the  Order.  It  is  considered  to 
be  non-significant  under  DOT  regulatory 


policies  and  procedures  (44  FR  1103i; 
February  26. 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  This  final  rule  places  no 
requirements  on  any  sector  of  the  public. 
It  will  not  affect  Coast  Guard  services 
delivered  to  the  public.  The  rule  reflects 
a  change  in  internal  Coast  Guard 
organization,  streamlining  the  logistics 
and  support  functions.  In  accomplishing 
this,  some  functions,  and  personnel,  will 
be  transferred  from  one  location  to 
another.  Since  the  impact  of  the  final 
rule  is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  33  CFR  Fart  3 

Coast  Guard  areas,  Districts,  Marine 
inspection  zones,  Captain  of  the  port 
zones. 

Final  Regulation 

In  consideration  of  the  foregoing.  Part 
3  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  3-COAST  GUARD  AREAS, 
DISTRICTS,  MARINE  INSPECTION 
ZONES  AND  CAPTAIN  OF  THE  PORT 
ZONES 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.45, 1.46. 

2.  In  5  3.01-1,  paragraph  (b)  is  revised 
and  paragraph  (h)  is  added,  to  read  as 
follows: 

S  3.01-1    General  description. 

*  •        *        •        • 

(b)  The  two  Coast  Guard  Areas  are 
the  Atlantic  Area  (see  {  3.04-1  of  this 
part)  and  the  Pacific  Area  (see  S  3.04-3). 
The  Coast  Guard  Area  Commander  is  in 
command  of  a  Coast  Guard  Area;  the 
offices  are  referred  to  as  a  Coast  Guard 
Area  Office.  Area  Commanders  have 
the  responsibility  of  determining  when 
operational  matters  require  the 
coordination  of  forces  and  facilities  of 
more  than  one  district. 

*  *        «        •        « 

(h)  Descriptions  in  this  part  are  based 
on  North  American  Datum  1927  unless 
otherwise  indicated. 

3.  In  §  3.04-1,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  3.04-1    Atlantic  area. 

*  •        •        •        * 

(b)  The  Atlantic  Area  is  comprised  of 
the  land  areas  and  U.S.  navigable 
waters  of  the  First,  Second,  Fifth, 
Seventh,  Eighth  and  Ninth  Coast  Guard 
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Districts  and  the  ocean  areas  lying  east 
of  a  line  extending  from  the  North  Pole 
south  along  95°  W.  longitude  to  the 
North  American  land  mass;  thence  along 
the  east  coast  of  the  North,  Central,  and 
South  American  land  mass  to  the 
intersection  with  70*  W.  longitude; 
thence  due  south  to  the  South  Pole. 
These  waters  extend  east  to  the  Eastern 
Hemisphere  dividing  line  between  the 
Atlantic  and  Pacific  Areas  which  lies 
along  a  line  extending  from  the  North 
Pole  south  along  100*  R  longitude  to  the 
Asian  land  mass  and  along  a  line 
extending  from  the  South  Pole  north 
along  17*  E.  longitude  to  the  African 
land  mass. 

4.  In  S  3.04-3,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  3.04-3    Pacific  ar«a. 


(b)  The  Pacific  Area  is  comprised  of 
the  land  areas  and  the  U.S.  navigable 
waters  of  the  Eleventh,  Thirteenth, 
Fourteenth,  and  Seventeenth  Coast 
Guard  Districts  and  the  ocean  areas 
lying  west  of  a  line  extending  from  the 
North  Pole  south  along  95*  W.  longitude 
to  the  North  American  land  mass; 
thence  along  the  west  coast  of  the 
North,  Central,  and  South  American 
land  mass  to  the  intersection  with  70* 
W.  longitude;  thence  due  south  to  the 
South  Pole.  These  waters  extend  west  to 
the  Eastern  Hemisphere  dividing  line 
between  the  Atlantic  and  Pacific  Areas 
which  lies  along  a  line  extending  from 
the  North  Pole  south  along  100*  E. 
longitude  to  the  Asian  land  mass  and 
along  a  line  extending  from  the  South 
Pole  north  along  17*  E.  longitude  to  the 
African  land  mass. 

5.  In  §  3.05-1,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  3.0S-1    First  district 

***** 

(b)  The  First  Coast  Guard  District  is 
comprised  of:  Maine;  New  Hampshire; 
Vermont;  Massachusetts;  Rhode  Island; 
Connecticut;  New  York  except  that  part 
north  of  latitude  42*N.  and  west  of 
longitude  74*39'  W;  that  part  of  New 
Jersey  north  of  39*57'  N.  latitude,  east  of 
74*27'  W.  longitude,  and  northeast  of  a 
line  from  39*57'  N.  74*27'  W.  north  west 
to  the  New  York,  New  Jersey,  & 
Pennsylvania  boundaries  at  Tristate;  all 
U.S.  naval  reservations  on  shore  at 
Newfoundland;  the  ocean  area 
encompassed  by  the  Search  and  Rescue 
boundary  between  Canada  and  the 
United  States  easterly  to  longitude  63* 
W;  thence  due  south  to  latitude  41'N; 
thence  southwesterly  along  a  line 
bearing  219*  T  to  the  point  of 
intersecuon  at  36*43',  N.  latitude,  67*30' 
W.  longitude  with  a  line  bearing  122*  T 


from  the  New  Jersey  shoreline  at  39*57' 
N  latitude  (in  the  vicinity  of  Tom's  River, 
New  Jersey);  thence  northwesteriy  along 
this  line  to  the  coast. 

S  3.15-1    [Removed] 

6.  In  Subpart  3.15,  the  subpart  beading 
and  S  3.15-1  are  removed. 

$3.15-10    [Redaaionated  a«  S  30)5-25] 

7.  Section  3.15-10  is  redesignated 
S  3.05-25. 

S3.1S-2S    (Redesignated  as  S  3.2S-OS] 

8.  Section  3.15-25  is  redesignated 
S  3.25-05. 

S3.15-SS    [Redesignated  as  9  30)5-35] 

9.  Section  3.15-55  is  redesignated  as 
S  30)5-35. 

93.15-60    (Redesignated  aa  9  30)5-30] 

10.  Section  3.15-60  is  redesignated  as 
§3.05-30. 

11.  In  9  3.25-1,  paragraph  (b)  is 
revised  to  read  as  follows: 

9345-1    FIftti  dIstrlcL 


(b)  The  Fifth  Coast  Guard  District  is 
comprised  of:  Delaware;  Maryland; 
Virginia;  District  of  Columbia;  North 
Carolina;  that  portion  of  New  Jersey 
south  of  39*57'  N.  latitude,  west  of  74*2r 
W.  longitude,  and  southwest  of  a  hne 
extending  northwesterly  from  39*57*  N., 
74*27'  W.  to  the  New  York,  New 
Jersey,  and  Permsylvania  boundaries  at 
Trittate;  that  portion  of  Pennsylvania 
east  of  a  line  drawn  along  78*55'  W. 
longitude  south  to  41*00'  N.  latitude, 
thence  west  to  70*00'  W.  longitude, 
and  thence  south  to  the  Pennsylvania- 
Maryland  boundary;  the  ocean  area 
encompassed  by  a  line  bearing  122*  T 
from  the  New  Jersey  shoreline  at  39*57' 
N.  latitude  (in  the  vicinity  of  Tom's 
River,  New  Jersey)  to  36*43'  N.  latitude, 
67*30'  W.  longitude;  thence  along  a  line 
bearing  219*  T  to  the  point  of 
intersection  with  a  line  bearing  122*T 
from  the  shoreline  at  the  North 
Carohna — South  Carolina  border; 
thence  northwesterly  along  this  line  to 
the  coast 

12.  In  §  3.55-1,  paragraph  (b)  is 
revdsed  to  read  as  follows: 

9  3J55-1    Eleventh  district 


(b)  The  Eleventh  Coast  Guard  District 
is  comprised  of:  Arizona;  Utah;  Nevada; 
California;  and  the  ocean  area  bounded 
by  a  line  from  the  California-Oregon 
state  line  westerly  to  40'  N.  latitude, 
150'  W.  longitude;  thence  southeasterly 
to  6*  S.  latitude,  100*  W.  longitude; 
thence  northeasterly  to  the  border 
between  Guatemala  and  Mexico  on  the 


Pacific  Coast  (14*38'  N.  laUtude,  92*19* 
W.  longitude). 

99  360-1  and  3.60-10    [Removed] 

13.  In  Subpart  3.60,  the  subpart 
heading  and  99  3.60-1  and  3.60-10  are 
removed. 

93.60-55    [Redesignated  as  9  3-55-201 

14.  Section  3.60-55  is  redesignated  as 
9  3.55-20. 

Dated:  April  16, 1987. 
|0I  Irwin, 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 
Cotnmandant. 
[PR  Doc  87-8802  Filed  4-20-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  IManagement 
43  CFR  Part  2090 
[AA-320-07-4211-02;  Circuiar  No.  2594] 

Special  Laws  and  Rul«s;  Final 
Rulemaking  Removing  Obsolete 
Provisions  Concerning  Homestead 
Requirements  for  Veterans 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  Rulemaking  Removing 

Obsolete  Regulatory  Provisions 

Concerning  Homestead  Requirements 

for  Veterans. 

SUMMARY:  This  final  rulemaking  will 
delete  froni  the  existing  regulations  in  43 
CFR  Part  2090  obsolete  provisions  under 
which  veterans  could  become  eligible 
for  a  homestead  entry  on  the  public 
lands.  These  provisions  have  become 
obsolete  because  all  laws  governing 
homestead  entries  on  public  lands  in  the 
fourteen  Western  States  and  Alaska 
were  repealed  by  section  702  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  Subpart  was  retained 
after  the  enactment  of  the  Federal  Land 
Pohcy  and  Management  Act  to  facilitate 
the  processing  of  veteran  homestead 
entries  pending  at  that  time. 

EFFECTIVE  DATE:  April  21, 1987. 
ADDRESS:  Any  inquiries  or  suggestions 
should  be  sent  to:  Director  (320),  Bureau 
of  Land  Management,  Room  3643,  Main 
Interior  Bldg.,  1800  C  Street,  NW., 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  L.  Rowe,  (202)  343-8693. 
SUPPLEMENTARY  INFORMATION:  This 
final  rulemaking  reflects  the 
administrative  action  of  removing  from 
the  existing  regulations  provisions 
whose  statutory  authority  has  been 
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repealed.  Therefore,  this  document  is 
published  as  a  final  rulemaking  with  an 
effective  date  as  of  the  date  of 
publication.  The  provisions  being 
removed  are  those  covering  entries  for 
veterans  homesteads  authorized  by  the 
Act  of  October  17, 1940,  as  amended  (50 
U.S.C.  App.  561-572)  and  the  Act  of 
September  27, 1944,  as  amended  (43 
U.S.C.  279-283).  The  regulatory 
provisions  have  been  retained  to 
facilitate  the  processing  of  applications 
that  were  pending  at  the  time  the 
statutes  were  repealed.  All  pending 
actions  have  been  completed,  and, 
therefore,  the  regulations  are  no  longer 
needed.  This  administrative  action 
removes  the  regulations  in  Subpart  2096 
from  the  Code  of  Federal  Regulations. 
To  the  extent  that  any  question  may 
exist  or  arise  concerning  rights 
associated  with  the  regulations  being 
removed,  earlier  editions  of  the  Code  of 
Federal  Regulations  will  remain 
available  to  assist  in  interpretation. 
The  principal  author  of  this  final 
rulemaking  is  Gary  L  Rowe,  Division  of 
Lands,  Bureau  of  Land  Management, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 


Management,  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  signiflcant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.). 

There  are  no  information  collection 
requirements  contained  in  this  final 
rulemaking  requiring  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507. 

list  of  SubjecU  in  43  CFR  Part  2090 

Airports,  Alaska,  Coal,  Grazing  lands, 
Indian  lands.  Public  lands — 
classification,  Public  lands — mineral 
resources.  Public  lands — withdrawal. 
Seashores.  Veterans. 


Under  the  authority  of  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.).  Part  2090.  Group 
2000.  Subchapter  B.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Dated:  April  13, 1987. 
J.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 

PART  2090-{  AMENDED] 

1.  An  authority  citation  for  Part  2090  is 
added  to  read: 

Authority:  R.S.  2478  (43  U.S.C.  1201);  R.S. 
2275,  2276  (43  U.S.C.  851,  852):  43  U.S.C.  869  et 
seq.;  43  U.S.C.  641  et  seq.;  43  U.S.C.  321-323; 
43  U.S.C.  231,  321,  323.  327-329;  25  U.S.C.  334: 
25  U.S.C.  336;  16  U.S.C.  485;  72  Stat.  339-340: 
43  U.S.C.  852  note;  16  U.S.C.  818:  43  U.S.C 
315f;  43  U.S.C.  1601  et  seq.;  16  U.S.C.  3101  et 
seq.:  43  U.S.C.  1701  et  seq.:  30  U.S.C.  169:  48 
U.S.C.  462  note. 

Subpart  2096 — [Removed] 

2.  Part  2090  is  amended  by  removing 
Subpart  2096  in  its  entirety. 

(FR  Doc.  87-8886  Filed  4-20-87;  8:45  ami 
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Proposed  Riffles 


Federal  Register 

Vol.  52,  No.  78 
Tuesday,  April  21,  1987 


This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ruies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
malting  prior  to  tfie  adoption  of  the  final 
mles. 

DEPAFTTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1210 

Extension  of  Tinra  for  Receipt  of  Post- 
Hearing  Briefs;  Proposed  Watermelon 
Reasearch  and  Promotion  Plan 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Post-hearing  briefs;  extension  of 

filing  period. 

summary:  Notice  is  hereby  given  that 
the  time  period  for  filing  written  briefs 
on  testimony  presented  at  the  public 
hearing  on  the  proposed  Watermelon 
Research  and  Promotion  Plan  is 
extended  from  April  20, 1987  to  April  30, 
1987.  The  extension  will  give  interested 
persons  additional  time  to  file  with  the 
hearing  clerk  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs  based  upon  evidence  received  at 
the  hearing. 

date:  Comments  Due:  April  30, 1987. 
ADDRESS:  Comments  should  be  sent  to: 
Hearing  Clerk,  Room  1079,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Four  copies  of  all  written 
material  shall  be  submitted.  This 
material  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA.  Washington,  DC 
20250,  telephone  (202)  475-3914. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Watermelon  Research  and 
Promotion  Act  of  1985  (Title  XVI, 
Subtitle  C  of  Pub.  L.  99-198.  99th 
Congress,  approved  December  23, 1985, 
99  Stat.  1622)  a  continuous  public 
hearing  was  held  in  Las  Vegas,  Nevada, 
on  February  18  and  19  and  in  Atlanta, 
Georgia,  on  February  24  and  25, 1987 
regarding  the  proposed  Watermelon 
Research  and  Promotion  Plan  (52  FR 
3588,  Feb.  4, 1987).  At  the  hearing,  April 


20, 1987  was  established  as  the  deadline 
for  filing  briefs  based  on  evidence 
received  at  the  hearing. 

The  Department  has  received  a 
request  for  an  extension  of  the  deadline 
from  the  proponent  group  who  provided 
the  significant  portion  of  the  testimony. 
An  extension  of  the  deadline  is  justified 
to  ensure  that  the  intent  of  the 
proponents'  proposal  is  made  as  clear  as 
possible  for  further  consideration  by  the 
USDA.  Accordingly,  the  deadline  for 
filing  briefs  is  being  extended  by  ten 
days  to  April  30, 1987. 

Qated:  April  17, 1987. 
).  Patrick  Boyle, 
Administrator. 

[FR  Doc.  87-9082  Filed  4-17-87;  4:52  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  182, 184,  and  186 
[Docket  No.  79N-0269] 

Iron  and  Iron  Salts;  Proposed 
Affirmation  of  GRAS  Status  as  Direct 
and  Indirect  Human  Food  Ingredients 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
afflrm  that  elemental  iron  (iron)  and 
ferrous  ascorbate,  ferrous  carbonate, 
ferrous  citrate,  ferrous  fumarate,  ferrous 
gluconate,  ferrous  lactate,  ferrous 
sulfate,  ferric  ammonium  citrate,  ferric 
chloride,  ferric  citrate,  ferric  phosphate, 
ferric  pyrophosphate,  and  ferric  sulfate 
(iron  salts)  are  generally  recognized  as 
safe  (GRAS)  as  direct  human  food 
ingredients.  However,  the  agency  is  not 
proposing  to  take  any  action  on  the 
listing  of  iron  and  several  iron  salts  as 
GRAS  substances  in  dietary 
supplements.  FDA  is  also  proposing  to 
afflrm  that  ferric  oxide  and  oxides  of 
iron  are  GRAS  for  use  as  indirect  food 
ingredients.  FDA  is  not  proposing  to 
take  any  action  on  the  listing  in  Part  181 
(21  CFR  Part  181)  of  iron  caprylate,  iron 
tallate,  iron  linoleate,  and  iron 
naphthenate  as  prior-sanctioned  driers 
that  may  migrate  from  food  packaging 
material.  In  addition,  FDA  is  proposing 
not  to  affirm  that  ferric  sodium 


pyrophosphate,  iron  peptonate,  iron 
polyvinylpyrrolidone,  sodium  ferric 
ethylenediamine  tetraacetate  (EDTA), 
and  sodium  ferricitropyrophosphate  are 
GRAS  as  direct  human  food  ingredients 
(although  ferric  sodium  pyrophosphate 
will  continue  to  be  listed  in  Part  182  as 
GRAS  for  use  in  dietary  supplements). 
The  safety  of  iron  and  of  these  iron  salts 
has  been  evaluated  under  the 
comprehensive  safety  review  conducted 
by  the  agency. 

DATE:  Comments  by  June  22, 1987. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm, 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 


FOR  nmTHER  INFORMATION  COMTACn 

Robert  Leo  Martin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

conducting  a  comprehensive  review  of 
human  food  ingredients  classified  as 
GRAS  or  subject  to  a  prior  sanction.  The 
agency  has  issued  several  notices  and 
proposals  (see  the  Federal  Register  of 
July  26, 1973  (38  FR  20040))  initiating  this 
review,  under  which  the  safety  of 
elemental  iron  (reduced,  electrolytic,  or 
carbonyl),  ferrous  ascorbate,  ferrous 
carbonate,  ferrous  citrate,  ferrous 
fumarate,  ferrous  gluconate,  ferrous 
lactate,  ferrous  sulfate,  ferric  ammonium 
citrate,  ferric  chloride,  ferric  citrate, 
ferric  phosphate,  ferric  pyrophosphate, 
ferric  sodium  pyrophosphate,  ferric 
sulfate,  iron  caprylate,  iron  linoleate, 
iron  tallate,  iron  peptonate,  iron 
polyvinylpyrrolidone,  sodium  ferric 
EDTA,  sodium  ferricitropyrophosphate, 
oxides  of  iron,  ferric  oxide,  and  iron 
naphthenate  has  been  evaluated.  (These 
substances  will  be  referred  to 
collectively  as  "iron  and  iron  salts"  in 
this  proposal  unless  specifically 
delineated.) 

In  accordance  with  the  provisions  of 
§  170.35  (21  CFR  170.35),  the  agency  is 
proposing  to  affirm  that  elemental  iron, 
ferrous  ascorbate,  ferrous  carbonate, 
ferrous  citrate,  ferrous  fumarate,  ferrous 
gluconate,  ferrous  lactate,  ferric 
ammonium  citrate,  ferric  citrate,  ferric 
phosphate,  and  ferric  pyrophosphate  are 
GRAS  for  use  as  nutrient  supplements  in 
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conventional  foods  •  and  in  infant 
formulas.  The  agency  is  proposing  to 
affirm  that  ferrous  sulfate  is  GRAS  for 
these  uses  and  as  a  processing  aid.  The 
agency  is  proposing  to  affirm  as  GRAS 
the  use  of  ferric  chloride  and  ferric 
sulfate  as  flavoring  agents.  The  agency 
also  is  proposing  to  affirm  that  ferric 
oxide  and  oxides  of  iron  are  GRAS  for 
use  as  indirect  human  food  ingredients. 

However,  FDA  has  tentatively 
decided  not  to  take  any  action  with 
regard  to  the  prior  sanctions  for  the  use 
of  iron  caprylate,  iron  linoleate,  iron 
naphthenate.  and  iron  tallate  in  food. 
Finally,  in  the  absence  of  adequate 
biological  studies  and  food  use 
information,  FDA  is  proposing  to  find 
that  it  cannot  affirm. that  the  use  of  ferric 
sodium  pyrophosphate,  iron  peptonate. 
iron  polyvinylpyrrolidone,  sodium  ferric 
EDTA  and  sodium 
ferricitropyrophosphate  in  food  is 
GRAS. 

The  GRAS  status  of  the  use  of  iron 
reduced  and  of  certain  iron  salts  in 
dietary  supplements  (i.e.,  over-the- 
counter  vitamin  preparations  in  forms 
such  as  capsules,  tablets,  liquids,  and 
wafers)  is  not  affected  by  this  proposal. 
The  agency  did  not  request  consumer 
exposure  data  on  dietary  supplement 
uses  when  it  initiated  this  review. 
Without  exposure  data,  the  agency 
cannot  evaluate  the  safety  of  using  these 
ingredients  in  dietary  supplements.  The 
use  of  these  ingredients  in  dietary 
supplements  will  continue  to  be  Usted  in 
Subpart  F  of  Part  182  (21  CFR  Part  182). 
The  uses  of  iron  and  iron  salts 
prescribed  by  food  additive  regulations 
in  21  CFR  Parts  172  through  178  also  are 
not  affected  by  this  proposed  regulation. 

I.  Background  Information 

Iron  is  the  fourth  most  abundant 
element  in  the  earth's  crust,  exceeded 
only  by  oxygen,  silicon,  and  aluminum. 
Iron  is  essential  for  a  number  of 
biological  processes  and  is  present  in  all 
living  matter.  In  water  and  soil  it  is 
usually  in  the  form  of  ferrous  and  ferric 
oxides  and  hydroxides,  but  in  biological 
materials,  the  forms  are  considerably 
more  numerous  and  varied.  Thus,  the 
iron  in  food  may  be  ingested  in  its 
elemental  form,  as  relatively  simple 
inorganic  and  organic  compounds,  aind 
as  iron  complexes,  such  as  heme,  in 
which  iron  is  bound  to  porphyrin. 

Iron  is  widely  distributed  in  the 
animal  body,  where  it  exists  in  both 
ionic  (loosely  bound;  "inorganic")  and 
nonionic  (tightly  bound;  "organic") 
forms.  Iron  is  easily  oxidized  or  reduced 
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and  thus  is  foimd  as  a  minute  but  vital 
part  of  certain  enzymes  that  are 
involved  in  electron  transfer  (e.g., 
cytochrome,  cytochrome  oxidase, 
succinic  dehydrogenase,  and  xanthine 
oxidase).  Normally,  approximately  70 
percent  of  human  body  iron  is  functional 
or  "essential"  iron  (i.e.,  in  hemoglobin, 
myoglobin,  and  intracellular  iron- 
containing  enzymes),  and  30  percent  is 
storage  or  "nonessential"  iron  (i.e..  in 
hemosiderin  and  ferritin).  In  women  the 
storage  reserve  tends  to  be  less  than 
half  that  in  men. 

Iron  deficiency  is  widely  viewed  as  a 
prime  example  of  nutritional 
inadequacy.  In  1968,  the  World  Health 
Organization  cheiracterized  nutritional 
anemia  as  the  most  frequent  type  of 
malnutrition  in  the  world.  However,  it 
has  proven  difficult  to  define  "iron 
deficiency"  with  sufficient  precision  to 
obtain  a  reliable  measure  of  its 
prevalence.  Estimates  are  usually  based 
on  the  incidence  of  hypochromic  anemia 
and  on  the  assumption  that  iron 
deficiency  is  the  principal  cause  of  that 
condition.  Even  if  this  assumption  is 
correct,  the  estimates  would  denote  only 
overt,  and  not  latent,  iron  deficiencies. 
Furthermore,  no  unanimity  exists 
concerning  what  constitutes  normal 
hematological  values.  Use  of  different 
standards  would  alter  the  apparent 
incidence  of  anemia. 

Because  iron  deficiency  occurs  in 
some  individuals,  and  the  content,  form, 
and  availability  of  iron  in  foods  vary 
greatly,  it  has  become  customary  to 
fortify  certain  foods  with  forms  of  iron 
to  help  ensure  nutritional  adequacy. 
Three  factors  must  ba  considered 
whenever  the  decision  is  made  to  fortify 
foods  with  iron:  (1)  The  level  of  iron  to 
be  added,  (2)  the  vehicle  to  be  used,  and 
(3)  the  form  of  iron  to  be  added 

The  level  of  iron  added  to  food  is 
ejected  by  an  FDA  regulation  that 
imposes  certain  labeling  requirements 
on  foods  that  are  fortified  to  provide  50 
percent  or  more  of  the  U.S. 
Recommended  Daily  Allowance  of  a 
vitamin  or  mineral  in  a  single  serving  (21 
CFR  101.9).  Iron  fortification  of  foods  is 
usually  kept  below  this  level  to  avoid 
these  labeling  requirements. 

The  selection  of  a  suitable  vehicle  for 
the  addition  of  iron  is  important  and 
depends  largely  on  the  eating  habits  of  a 
given  culture  or  country.  Whatever  food 
is  selected  should  be  one  that  is  already 
widely  consumed  by  the  population  and 
that  will  remain  stable  and  palatable 
after  enrichment 

In  selecting  the  form  of  iron  that  is  to 
be  used  as  a  fortifying  agent  in  a  food, 
one  must  consider,  the  chemical  and 
physical  properties  of  both  the  iron 


compound  and  the  food  to  be  fortified. 

Solubility,  stability,  availability, 
organoleptic  qualities,  and  cost  are  also 
factors  in  making  this  selection. 
Consequently,  the  food  industry  has 
used  several  different  iron  compounds, 
and  no  one  iron  compound  has  been 
clearly  preeminent  as  an  enrichment 
agent. 

Of  the  compounds  used  by  the  food 
industry,  ferric  phosphate,  ferric 
pyrophosphate,  ferric  sodium 
pyrophosphate,  ferrous  gluconate, 
ferrous  lactate,  ferrous  sulfate,  and  iron 
reduced  have  been  considered  GRAS  for 
use  as  nutrients  and  dietary 
supplements.  Ferric  sulfate  and  oxides 
of  iron  have  been  considered  GRAS  for 
use  in  paper  and  paperboard  products 
used  in  food  packaging. 

In  addition  to  the  iron  forms  listed 
above,  ferrous  carbonate,  ferrous  citrate, 
ferrous  fimiarate,  ferric  ammonium 
citrate,  ferric  chloride,  ferric  citrate, 
ferric  oxide,  and  iron  peptonate  have 
been  authorized  by  FDA  as  unpublished 
GRAS  substances  for  use  as  nutrients 
and  dietary  supplements  or  as 
ingredients  of  paper  and  paperboard 
products  used  in  food  and  food 
packaging. 

Additionally,  in  response  to  inquiries 
from  the  food  industry,  FDA  has 
included  sodiiun  ferric  EDTA,  ferrous 
ascorbate,  iron  polyvinylpyrroHdone, 
and  sodiimi  ferricitropyrophosphate  in 
this  review  to  determine  if  these 
substances  are  GRAS. 

FDA  has  also  reviewed  the  safety  of 
iron  caprylate,  iron  linoleate,  iron 
naphthenate,  and  iron  tallate,  which  are 
prior-sanctioned  for  use  in  the 
manufacture  of  food-packaging 
materials. 

The  compoimds  described  below  are 
those  iron  compounds  that  have  been 
evaluated  by  FDA. 

Elemental  Iron 

The  term  "elemental  iron"  is  the 
synonym  for  the  three  forms  of  metallic 
iron  used  in  food  fortification:  reduced 
iron,  electrolytic  iron,  and  carbonyl  iron. 
The  processes  employed  in  preparing 
elemental  iron  determine  the  particle 
size,  surface  area,  density,  amount  of 
impurities,  and  other  factors  that  in  turn 
profoundly  influence  the  bioavailability 
of  the  product. 

"Reduced  iron"  or  "ferrum  reductum" 
is  widely  used  as  a  term  for  all  food- 
grade  powdered  iron.  However, 
confusion  exists  about  the  meaning  of 
this  term  because  in  metallurgy  it  refers 
to  a  specific  form  of  powdered  iron. 
Reduced  iron  is  prepared  by  reacting 
ground  ferric  oxide  with  hydrogen  or 
carbon  monoxide  at  an  elevated 
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temperature.  The  purity  of  the  product 
reflects  the  purity  of  the  ferric  oxide 
used.  The  reduced  product  is  pulverized, 
and  those  particles  that  pass  through  a 
100  mesh  sieve  (149  microns  and  less) 
are  used  for  food  fortification. 

Electrolytic  iron  is  produced  by 
plating  chemically  pure  iron  onto 
stainless  steel  electrodes.  The  iron 
deposit  is  removed  from  the  electrodes, 
ground,  and  sieved  to  food-grade 
specifications.  The  resulting  iron 
particles  have  irregular,  dendritic,  or 
femlike  shapes  that  provide  greater 
surface  areas  than  the  more  symmetrical 
reduced  iron  powder. 

Elemental  iron  is  obtained  in  the 
carbonyl  iron  process  by  decomposing 
iron  pentacarbonyl  [Fe(Co)s]  under 
controlled  conditions.  The  iron 
pentacarbonyl  is  produced  by  treating 
scrap  or  reduced  iron  with  carbon 
monoxide  under  heat  and  pressure.  This 
process  yields  iron  particles  of  high 
purity  and  small  size  (0.5  to  10  microns 
in  diameter). 

Food-grade  specifications  for 
elemental  iron  are  listed  in  the  Food 
Chemicals  Codex  under  "iron,  reduced," 
"iron,  electrolytic,"  and  "iron,  carbonyl." 

Ferrous  Gluconate 

Ferrous  gluconate  is  prepared  by 
reacting  barium  or  calcium  gluconate 
with  ferrous  sulfate.  It  usually  occurs  as 
the  dihydrate  and  is  a  pale,  yellow- 
green  powder  with  an  odor  of  caramel. 
Ferrous  gluconate  is  very  soluble  in 
water  but  nearly  insoluble  in  alcohol.  Its 
solutions  are  acid  to  litmus. 

Ferrous  Citrate 

Ferrous  citrate  is  prepared  from  the 
reaction  of  sodium  citrate  with  ferrous 
sulfate  or  by  direct  action  of  citric  acid 
on  iron  filing.  The  resulting  product  is 
insoluble  in  water,  alcohol,  and  acetone. 
It  is  soluble  in  dilute  acid. 

Ferrous  Fumarate 

Ferrous  fumarate  occurs  as  a  red- 
orange  to  red-brown  powder.  It  is 
prepared  by  mixing  hot  aqueous 
solutions  of  sodium  fumarate  and 
ferrous  sulfate.  The  product  is  slightly 
soluble  in  water  but  insoluble  in  alcohol. 

Ferrous  Lactate 

Ferrous  lactate,  as  prepared 
commercially,  contains  three  molecules 
of  water  and  is  a  greenish-white  powder 
or  crystalline  mass.  It  is  prepared  by 
reacting  calcium  lactate  with  ferrous 
lactate  or  by  direct  reaction  of  lactic 
acid  with  iron  filings.  On  exposure  to 
air,  it  becomes  darker  and  incompletely 
soluble  in  water. 


Ferrous  Sulfate 

Ferrous  sulfate  usually  occurs  in 
hydrated  forms.  The  heptahydrate  forms 
blue-green  monoclinic  crystals  that  are 
soluble  in  water  and  absolute  methanol 
but  only  slightly  soluble  in  ethanol.  It  is 
prepared  by  reacting  sulfuric  acid  with 
iron.  In  dry  air,  the  compound  is 
efflorescent,  and  in  moist  air,  the 
compound  is  oxidized  to  brown  ferric 
sulfate.  Most  ferrous  sulfate  is  a 
byproduct  of  the  steel  industry. 

Fertic  Phosphate 

Ferric  phosphate  is  usually  prepared 
by  reacting  sodium  phosphate  with 
ferric  citrate  or  ferric  chloride.  The 
product  is  an  odorless,  yellowish-white 
to  tiuff  powder.  The  product  occurs  as 
the  dihydrate.  It  is  insoluble  in  water 
and  acetic  acid  but  is  soluble  in  mineral 
acids. 

Ferric  Pyrophosphate 

Ferric  pyrophosphate  is  prepared  by 
reacting  sodium  pyrophosphate  with 
ferric  citrate.  As  it  is  prepared 
commercially,  it  contains  nine  molecules 
of  water  and  is  a  yellowish-white 
powder.  It  is  insoluble  in  water  and 
acetic  acid  but  is  soluble  in  mineral 
acids. 

Ferric  Sulfate 

Ferric  sulfate  is  prepared  by  reacting 
sulfiiric  acid  and  nitric  acid  with  ferrous 
salts.  The  resulting  product  contains 
approximately  20  percent  water  and  is 
yellowish  in  color.  It  is  slightly  soluble 
in  water  but  nearly  insoluble  in  alcohol. 

Oxides  of  Iron 

The  term  "oxides  of  iron"  refers  to 
ferrous  oxide  (FeO)  and  ferric  oxide 
(Fe»0s)  or  to  mixtures  of  ferrous  oxide 
and  ferric  oxide. 

Ferrous  oxide  is  a  black  powder  that 
oxidizes  in  the  air.  It  can  be  made  by 
hearting  ferrous  oxalate  in  the  absence  of 
air.  Ferric  oxide  is  a  red  powder  and  is 
found  in  nature  both  as  hematite  and  in 
hydrated  forms  (as  rust  and  limonite).  It 
can  be  prepared  by  calcining  ferrous 
sulfate  or  hydrated  ferric  oxide.  Ferric 
oxide  is  insoluble  in  water  but  soluble  in 
acid. 

Iron  Caprylate 

Iron  caprylate  is  also  known  as  "iron 
octanoate."  The  pure  compound  is 
prepared  by  reacting  salts  of  octanoic 
acid  with  iron  salts.  However,  because 
iron  octanoate  is  relatively  insoluble  in 
oil.  the  octanoates  used  commercially 
are  the  more  soluble  salts  of  a  branched- 
chain  isomer,  2-ethyl  hexanoic  acid. 
This  product  is  also  referred  to  as  iron 
caprylate. 


Iron  Linoleate 

Iron  linoleate  is  usually  prepared  by 
reacting  iron  salts  with  linseed  oil  or 
with  the  fatty  acids  of  linseed  oil.  The 
final  product  contains  not  only  iron 
hnoleate  but  also  iron  salts  of  the  other 
fatty  acids  present. 

Iron  Naphthenate 

Iron  naphthenate  is  obtained  when 
iron  salts  are  reacted  with  the  various 
mixed  acids  occurring  in  naphthalene- 
base  crude  petroleums. 

Iron  Tallate 

Iron  tallate  is  prepared  from  the 
reaction  of  various  iron  salts  with  tall 
oil.  Commercially  tall  oil  is  a  byproduct 
derived  from  the  waste  liquors  of  pine 
wood  pulp  mills.  It  consists  of  a  mixture 
of  fatty  and  cyclic  acids.  Oleic  and 
linoleic  acids  comprise  the  bulk  of  the 
fatty  acids,  although  some  linolenic  and 
stearic  acids  are  also  present.  The 
product  resulting  from  the  reactions  of 
various  iron  salts  with  this  mixture  is 
referred  to  as  iron  tallate. 

Ferrous  Carbonate 

Ferrous  carbonate  is  an  odorless, 
white  solid  prepared  by  treating 
solutions  of  ferrous  salts  with  alkali 
carbonate  salts.  Ferrous  carbonate  is 
insoluble  in  water  but  soluble  in  dilute 
acids. 

Ferric  Ammonium  Citrate 

Ferric  ammonium  citrate  is  prepared 
by  the  reaction  of  citric  acid  with  ferric 
hydroxide,  followed  by  the  addition  of 
ammonium  hydroxide.  Ferric  ammonium 
citrate  is  a  complex  salt  of  ammonia, 
iron,  and  citric  acid.  It  can  exist  in  two 
forms,  depending  on  the  concentrations 
of  the  initial  reactants:  (1)  Ferric 
ammonium  citrate,  brown,  and  (2)  ferric 
ammonium  citrate,  green.  Both  forms  are 
soluble  in  water  but  insoluble  in  alcohol. 
According  to  industry  representatives, 
ferric  ammonium  citrate  is  one  of  the 
few  soluble  iron  compounds  that  can  be 
added  to  dairy  products  without 
inducing  an  off-flavor. 

Ferric  Chloride 

Ferric  chloride  is  usually  prepared 
from  the  reaction  of  chlorine  with 
ferrous  sulfate  or  ferrous  chloride.  It  can 
also  be  prepared  by  reacting  ferric  oxide 
with  hydrogen  chloride.  It  is  very 
hygroscopic  and  water  soluble.  It 
readily  forms  a  hexahydrate. 

Ferric  Citrate 

Ferric  citrate  is  prepared  from 
reaction  of  citric  acid  with  ferric 
hydroxide.  The  product  is  soluble  in  hot 
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water  and  practically  insoluble  in 
alcohol. 

Iron  Peptonate 

Iron  peptonate  is  prepared  by  adding 
ferric  oxide  to  peptones.  The  resulting 
product  is  a  compound  of  undetermined 
structure.  It  contains  16  to  18  percent 
iron  in  nonionic  form.  It  is  made  water- 
soluble  by  the  addition  of  sodium 
citrate. 

Sodium  Ferric  Ethylenediamine 
Tetraacetate  (EDTA) 

Sodium  ferric  EDTA  (synonyms: 
Sodium  iron  EDTA.  ferric  versenate, 
sodium  iron  edetate,  ferric  sodium 
edetate)  is  prepared  from  disodium 
EDTA  and  ferric  nitrate.  It  is  readily 
soluble  in  water  and  in  alkaline  media 
but  is  insoluble  in  acid.  Disodium  EDTA 
is  listed  in  21  CFR  172.135  for  use  as  a 
preservative  in  various  foods  and 
multivitamin  preparations  at 
concentrations  of  36  ro  500  parts  per 
million.  It  chelates  some  of  the  iron 
present  in  these  preparations  to  form  the 
ferric  EDTA  complex. 

Ferrous  Ascorbote 

Ferrous  ascorbate  can  be  prepared  by 
treating  ferrous  hydroxide  with  ascorbic 
acid  to  yield  a  blue-violet  product 
containing  16  percent  iron. 

Iron  Polyvinylpyrrolidone 

Iron  polyvinylpyrrolidone  is  a  mixture 
of  reduced  iron  or  an  iron  salt  with 
polyvinylpyrrolidone  in  unspecified 
proportions.  Although 
polyvinylpyrrolidone  forms  stable 
water-soluble  complexes  with  various 
ions,  complex  formation  of  iron  with 
polyvinylpyrrolidone  presumably  does 
not  occur.  The  resulting  product  is 
nothing  more  than  a  mixture  of  reduced 
iron  or  an  iron  salt  dispersed  throughout 
the  polyvinylpyrrolidone. 

Sodium  Ferricitropyrophosphate 

Sodium  ferricitropyrophosphate  is  a 
mixture  of  salts  of  uncertain 
composition  produced  by  combining 
sodium  pyrophosphate  with  ferric 
citrate. 

Ferric  Sodium  Pyrophosphate 

Ferric  sodium  pyrophosphate  (sodium 
ferric  pyrophosphate]  usually  occurs  as 
a  hydrate.  The  commercial  product 
contains  15.5  to  16.5  percent  iron  and 
50.5  to  52.5  percent  phosphorus 
pentoxide. 

II.  Regulatory  Status  of  Iron  and  Iron 
SalU 

FDA  listed  iron  reduced,  ferrous 
gluconate,  ferrous  lactate,  ferrous 
sulfate,  ferric  phosphate,  ferric 


pyrophosphate,  and  ferric  sodium 
pyrophosphate  as  GRAS  nutrients  in  a 
regulation  published  in  the  Federal 
Register  of  November  20, 1959  (24  FR 
9368).  Subsequently,  FDA  listed  them  as 
GRAS  nutrients/dietary  supplements  in 
a  regulation  published  in  the  Federal 
Register  of  January  31. 1961  (26  FR  938). 
However,  in  a  regulation  published  in 
the  Federal  Register  of  September  5. 
1980  (45  FR  58837),  the  agency  divided 
the  nutrient/dietary  supplement 
category  into  separate  listings  for  GRAS 
dietary  supplements  (21  GFR  Part  182, 
Subpart  F)  and  for  GRAS  nuthenU  (21 
CFR  Part  162,  Subpart  I).  For  example, 
iron  reduced  is  listed  as  GRAS  in 
§  182.5375  for  use  in  dietary 
supplements  and  in  §  182.KJ75  for  use  in 
food  as  a  nutrient.  Similarly,  ferric 
phosphate  (5  182.5301).  ferric 
pyrophosphate  (5  182.5304).  ferric 
sodium  pyrophosphate  (S  182.5306), 
ferrous  gluconate  (§  182.5308),  ferrous 
lactate  (§  182.5311),  and  ferrous  sulfate 
(§  182.5315)  are  listed  for  use  as  dietary 
supplements  and  under  §§182.8301, 

182.8304,  162.8306,  182.830a  182.8311, 
and  182.8315,  respectively,  for  use  in 
food  as  nutrients. 

After  the  published  GRAS  lists 
discussed  above  were  estabhshed.  FDA 
issued  advisory  opinion  letters  that 
stated  that  ferric  ammonium  citrate, 
ferrous  carbonate,  ferrous  citrate,  ferric 
citrate,  and  iron  peptonate  are  GRAS  for 
use  as  nutritional  supplements.  Also. 
FDA  stated  in  an  opinion  letter  dated 
October  27, 1960,  that  ferric  chloride  is 
GRAS  when  used  as  a  direct  food 
additive. 

In  addition  to  direct  food  use,  iron  and 
iron  salts  are  used  in  food-packaging 
materials.  Iron  reduced,  ferrous  sulfate, 
ferric  sulfate,  and  the  oxides  of  iron  are 
listed  as  GRAS  in  regulations  published 
in  the  Federal  Register  of  )une  17, 1961 
(28  FR  5421)  (currently  codified  at  21 
CFR  182.90)  as  substances  migrating  to 
food  from  paper  and  paperboard  food- 
packaging  materials.  Iron  caprylate,  iron 
linoleate,  iron  naphthenate,  and  iron 
tallate  are  prior-sanctioned  food 
ingredients  Usted  in  21  CFR  181.25  for 
use  as  driers  in  food-packaging 
materials.  Moreover,  in  a  letter  dated 
December  15, 1959,  FDA  stated  that 
ferric  oxide  is  GRAS  for  use  in  food 
packaging. 

In  an  advisory  opinion  letter,  FDA 
stated  that  the  use  of  iron  oxide  to  color 
food-packaging  materials  was 
acceptable. 

In  the  following  regulations,  FDA  has 
approved  iron  and  iron  salts  for  the 
following  uses:  (1)  In  21  CFR  172.350, 
ferrous  fumarate  for  use  as  a  source  of 
iron  in  foods  for  special  dietary  use:  (2) 
in  21  CFR  172.430,  iron  ammonium 


citrate  for  use  as  an  anticaking  agent  in 
salt;  (3)  in  21  CFR  175.105,  ferric  chloride 
for  use  in  adhesives:  (4)  in  21  CFR 
175.300,  iron  and  iron  oxides  for  use  in 
resinous  and  polymeric  coatings;  (5)  in 
21  CFR  175.390,  iron  oxide  for  use  in 
zinc-silicon  matrix  coatings;  (6)  in  21 
CFR  178.170,  ferric  chloride  and  ferrous 
ammonium  sulfate  for  use  as 
components  of  paper  and  paperboard  in 
contact  with  aqueous  and  fatty  foods; 
(7)  in  21  CFR  176.180.  ferric  chloride  for 
use  as  a  component  of  paper  and 
paperboard  in  contact  with  dry  food;  (8) 
in  21  CFR  177.1200,  ferrous  ammonium 
sulfate  for  use  in  cellophane;  and  (9)  in 
21  CFR  177.2600,  iron  oxide  for  use  in 
rubber  articles  intended  for  repeated 
use.  In  addition,  in  21  CFR  73.160,  FDA 
approved  the  use  of  ferrous  gluconate  as 
a  color  additive  for  the  coloring  of  ripe 
olives.  These  regulations  are  not 
affected  by  this  proposal. 

The  use  of  iron  and  iron  compounds 
for  enrichment  is  required  by  the 
following  food  standards:  Bakery 
products  (21  CFR  Part  136).  cereal  flours 
and  related  producU  (21  CFR  Part  137), 
and  macaroni  and  noodle  products  (21 
CFR  Part  139).  FDA  in  the  past  has 
defined  the  types  of  iron  compounds 
that  may  be  used  in  these  regulations  as 
"forms  which  are  harmless  and 
assimilable."  More  recently,  the  agency 
has  stated  that  "any  safe  and  suitable" 

form  of  iron  may  be  used.  The  term 

"safe  and  suitable"  is  defined  in  21  CFR 
130.3(d). 

Section  412(g)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  350a(g))  hsts  iron  (salt  not 
specified)  as  a  required  nutrient  in 
infant  formula,  subject  to  level 
restrictions.  FDA  is  reviewing  all 
nutrient  levels  in  infant  formulas  under 
a  contract  with  the  American  Academy 
of  Pediatrics.  Any  necessary 
modiHcations  in  the  nutrient  levels  of 
iron  and  iron  salts  in  infant  formula  will 
be  proposed  in  a  separate  rulemaking 
under  section  412(a)(2)  of  the  act. 

Iron  and  iron  salts  also  may  be  used 
to  fortify  foods  as  described  in  21  CFR 
Part  104  and  in  special  dietary  foods  as 
described  in  21  CFR  Part  105. 

III.  Consumer  Exposure  to  Iron  and  Iron 
Salts  in  Food 

In  1971  and  1975,  the  National 
Academy  of  Sciences/  National 
Research  Council  (NAS/NRC)  surveyed 
a  representative  cross-section  of  food 
manufacturers  to  determine  the  specific 
foods  in  which  iron  and  iron  salts  were 
used  and  the  levels  at  which  they  were 
used.  NAS/NRC  combined  this 
manufacturing  information  with 
information  on  consumer  consumption 
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of  foods  to  obtain  an  estimate  of 
consuiner  exposure  to  iron  and  iron 
salts.  The  surveys  showed  that  the 
direct  food  uses  of  iron  and  iron  salts 
are  mainly  for  nutrient  fortification  and 
dietary  supplement  uses.  Ferrous  sulfate 
was  also  reported  to  be  used  as  a 
processing  aid.  Additionally,  the  1975 
NAS/NRC  survey  reported  that  ferric 
sulfate  is  used  in  fats  and  oils, 
processed  cheeses,  and  snack  foods  as  a 
flavoring  agent.  Also,  the  Select 
Committee  on  GRAS  Substances  (the 
Select  Committee)  learned  that  ferric 
chloride  is  added  to  nonalcoholic 
beverages  as  a  flavoring  agent. 

According  to  the  NAS/NRC  surveys, 
the  total  amounts  of  iron  and  iron  salts 
used  by  food  manufacturers  were  as 
follows:  ferric  phosphate,  639,450 
pounds  (1975  survey);  ferric 
pyrophosphate,  2,426  pounds  (1970 
survey);  ferric  sodium  pyrophosphate, 
37,485  pounds  (1975  survey);  ferrous 
gluconate,  3,749  pounds  (1970  survey); 
ferrous  sulfate.  595.350  pounds  (1975 
survey);  "iron  reduced,"  1,124.550 
pounds  (1975  survey):  and  ferric 
ammonium  citrate,  29.988  pounds  (1975 
survey).  During  the  period  between  1970 
and  1975,  the  amount  of  added 
elemental  iron  almost  doubled,  while 
that  of  ferrous  sulfate,  ferric  phosphate, 
and  ferric  sodium  pyrophosphate 
decreased  by  over  10.  40,  and  90  percent, 
respectively. 

IV.  Opinions  of  the  Select  Committee  on 
Iron  and  Iron  Salts 

Iron  and  iron  salts  have  been  the 
subject  of  a  search  of  the  scientific 
literature  from  1920  to  the  present.  The 
criteria  used  in  the  searches  were 
chosen  to  discover  any  articles  that 
considered:  (1)  Chemical  toxicity.  (2) 
occupational  hazards.  (3)  metabolism, 
(4)  reaction  products,  (5)  degradation 
products,  (6)  carcinogenicity, 
teratogenicity,  or  mutagenicity,  (7)  dose 
response,  (8)  reproductive  effects,  (9) 
histology.  (10)  embryology.  (11) 
behavioral  effects,  (12)  detection,  and 
(13)  processing.  A  total  of  388  abstracts 
on  iron  and  iron  salts  was  reviewed, 
and  198  particularly  pertinent  reports 
from  the  literature  survey  have  been 
summarized  in  a  scientific  literature 
review. 

The  Select  Committee,  which  was 
composed  of  qualified  scientists  chosen 
by  the  Life  Sciences  Research  Office  of 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB), 
summarized  information  from  the 
scientific  literature  review  and  other 
sources  in  a  report  to  FDA.  In  this 
report,  the  Select  Committee  also 
carefully  evaluated  all  of  the  available 
safety  information  on  iron  and  iron  salts 


(see  Appendix).  In  the  Select 
Committee's  opinion  (Ref.  1,  pp.  49-50): 

Tlie  body  content  of  iron  in  the  normal 
individual  is  regulated  primarily  by 
absorptive  processes.  Relatively  small 
amounts  of  iron  are  ab8orl>ed  when  body 
stores  of  iron  are  high  and  relatively  large 
amounts  when  body  stores  are  low.  This 
regulation  of  iron  absorption  is  faulty  in 
individuals  with  the  metabolic  disorder, 
hemochromatosis. 

Although  hemochromatosis  is  generally 
considered  a  rare,  genetically  transmitted 
disorder,  several  investigators  believe  that  a 
latent  form  of  hemochromatosis  may  be  much 
more  common.  In  Sweden,  where  food 
fortification  with  iron  is  at  a  higher  level  than 
in  the  United  States,  and  where  medicinal 
iron  supplements  are  widely  consumed, 
investigators  reported  several  cases  of 
hemochromatosis  and  iron  overload  in  a 
sparsely  populated  district.  The  significance 
of  these  findings  with  respect  to  the  general 
population  of  Sweden,  or  to  other  populations 
is  not  yet  clear.  However,  these  findings 
suggest  that  it  is  possible  that  a  significant 
numl)er  of  apparently  normal  and 
unidentified  individuals  might  be  at  risk  of 
developing  liver  damage  from  intakes  of  iron 
which  are  innocuous  and.  in  fact,  probably 
beneficial  for  the  population  at  large. 

It  should  be  noted  that  in  the  United  States 
(and  probably  in  other  industrialized 
countries],  individuals  ingesting  large 
amounts  of  iron  may  achieve  these  intakes 
through  regular  consumption  of  iron 
supplements.  For  these  individuals,  food 
fortification  contributes  a  relatively  small 
fraction  of  total  intake.  The  question  of  total 
intake  of  iron  by  the  U.S.  population  and  its 
relation  to  chronic  iron  toxicity  merit  further 
study.  Monitoring  of  the  population  with 
respect  to  iron  nutritional  status  is  essential. 
The  estimated  per  capita  intake  of  5  mg  per 
day  obtained  from  food  fortification 
comprises  more  than  one-third  the  total 
intake  for  much  of  the  population. 

Iron  deficiency  is  a  leading  nutritional 
problem  in  the  United  States.  Intakes  of  iron 
are  below  recommended  levels  for  a  large 
fraction  of  the  population.  Hence,  it  is  evident 
that  an  increase  in  iron  fortification  of  select 
foods  could  be  an  important  public  health 
measure. 

The  form  of  iron  utilized  to  fortify  foods 
should  be  of  adequate  bioavailability.  Iron 
forms  evaluated  in  this  report  which  appear 
to  be  adequately  bioavailable  are  elemental 
iron  (reduced,  electrolytic,  carbonyl),  ferrous 
ascorbate,  ferrous  citrate,  ferrous  fuinarate, 
ferrous  gluconate,  ferrous  lactate,  ferrous 
sulfate,  ferric  ammonium  citrate,  ferric 
chloride,  and  ferric  citrate.  In  contrast  the 
bioavailability  of  ferrous  carbonate  ferrous 
oxide,  ferric  oxide,  ferric  phosphate,  ferric 
pyrophosphate,  or  ferric  sodium 
pyrophosphate  is  relatively  low  compared 
with  ferrous  sulfate.  Insufficient  data  are 
available  to  judge  the  relative  bioavailability 
of  the  other  iron  preparations  considered  in 
this  report. 

Experimental  data  are  sparse  for  most  of 
the  forms  of  iron  considered  in  this  report. 
Animal  studies  have  l>een  largely  confined  to 
dettrmination  of  the  acute  toxicity  and 


bioavailability  of  specific  iron  forms.  Such 
studies  have  limited  relevance  in  evaluating 
the  possible  hazards  of  the  addition  of  iron  to 
food.  Few  reports  are  available  on  the  effects 
of  long-term  feeding  experiments.  An 
extensive  literature  exists  on  the  use  of 
certain  forms  given  as  hematinics,  but  the 
reports  are  largely  anecdotal  and  their 
interpretation  is  of  questionable  value. 
Certain  compounds  have  been  employed 
extensively  for  many  years  l>oth  as  additions 
to  food  and  in  the  treatment  of  iron 
deficiency  with  no  reported  adverse  effects. 
In  view  of  the  need  for,  and  wide  use  of.  iron 
compounds,  it  would  appear  prudent  to  place 
this  historical  and  anecdotal  expterience  on  a 
scientifically  rigorous  basis  in  the  reasonably 
near  future.  The  Select  Committee 
emphasizes  the  need  for  well-controlled 
chronic  feeding  studies  with  most  of  the 
individual  compounds,  l>efore  confident 
appraisal  can  be  made  of  their  relative  merits 
or  hazards. 

In  light  of  the  considerations  above, 
the  Select  Committee  concluded  that 
there  is  no  evidence  in  the  available 
information  on  reduced,  electrolytic,  and 
carbonyl  iron,  ferrous  ascorbate,  ferrous 
carbonate,  ferrous  citrate,  ferrous 
fumarate,  ferrous  gluconate,  ferrous 
lactate,  ferrous  sulfate,  ferric  ammonium 
citrate,  ferric  citrate,  ferric  phosphate,  or 
ferric  pyrophosphate  that  demonstrates, 
or  suggests  reasonable  grounds  to 
suspect,  a  hazard  to  the  public  when 
they  are  used  at  levels  now  current  and 
in  the  manner  now  practiced  or,  if 
deemed  necessary,  at  somewhat  higher 
levels  to  meet  nutritional  needs. 
However,  the  Select  Committee  stated 
that  it  was  not  possible  to  determine 
without  additional  data  whether  a  major 
increase  in  consumption  would 
constitute  a  dietary  hazard  (Ref.  1,  p. 
50). 

The  Select  Committee  stated  that 
"serious  deRciencies  exist  in  the 
experimental  data  or  chnical  experience 
with  a  number  of  iron  compounds 
employed  or  suggested  as  iron  fortifying 
agents  for  foods."  It  concluded  that 
because  of  these  deficiencies,  it  had 
insu^icient  data  upon  which  to  base  an 
evaluation  of  ferric  oxide,  iron 
peptonate.  iron  polyvinylpyrrolidone, 
sodium  ferric  EOT  A,  sodium 
ferricitropyrophosphate,  or  ferric  sodium 
pyrophosphate  when  these  substances 
are  used  as  food  ingredients  (Ref.  1,  p. 
51). 

The  Select  Committee  also  stated  that 
"several  iron  compounds  are  used  in  the 
preparation  of  paper  and  paperboard 
materials  contacting  foods  or  as 
ingredients  used  to  hasten  the  drying  of 
films  used  in  coating  the  inner  surface  of 
food  cans.  Neither  the  amounts  used  for 
these  purposes  nor  the  extent  to  which 
they  might  migrate  to  foods  are  known 
to  the  Select  Committee.  However,  the 
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extent  of  their  migration  to  food  is 
believed  to  be  very  slight."  It  concluded 
that  there  is  no  evidence  in  the  available 
information  on  elemental  iron,  ferrous 
sulfate,  ferric  chloride,  ferric  oxide, 
ferric  sulfate,  iron  caprylate.  iron 
linoleate.  iron  tallate.  or  the  oxides  of 
iron  that  demonstrates,  or  suggests 
reasonable  grounds  to  suspect,  a  hazard 
when  they  are  used  as  ingredients  of 
paper  and  paperboard  materials  or  in 
films  coating  the  inner  surface  of  cans  in 
the  manner  now  practiced  or  that  might 
reasonably  be  expected  in  the  future 
(Ref.  1.  p.  51). 

Finally,  the  Select  Committee  stated 
that  no  information  was  available  on  the 
metabolism  or  toxicity  of  the  various 
substances  included  under  the  term 
"iron  naphthenate."  It  concluded  that  in 
view  of  this  deficiency,  it  had 
insufficient  data  upon  which  to  base  an 
evaluation  of  iron  naphthenate  when 
that  substance  is  used  as  an  ingredient 
of  films  that  coat  the  inner  surface  of 
cans  containing  food  (Ref.  1,  p.  51). 


V.  FDA's  Evaluation  and  Proposed 
Actions  on  Iron  and  Iron  Salts 

FDA  has  undertaken  its  own 
evaluation  of  all  available  information 
on  iron  and  iron  salts  including  the 
conclusions  of  the  Select  Committee. 
The  agency  concludes  that  no  change  in 
the  current  GRAB  status  of  elemental 
iron  (reduced,  electrolytic,  or  carbonyl), 
ferrous  ascorbate,  ferrous  carbonate, 
ferrous  citrate,  ferrous  fumarate,  ferrous 
gluconate,  ferrous  lactate,  ferrous 
sulfate,  ferric  ammonium  citrate,  ferric 
citrate,  ferric  phosphate,  and  ferric 
pyrophosphate  is  necessary.  Therefore, 
in  accordance  with  the  opinion  of  the 
Select  Committee,  the  agency  proposes 
to  affirm  that  the  use  of  these 
substances  as  nutrient  supplements  for 
direct  addition  to  conventional  human 
food  is  GRAS. 

Because  the  NAS/NRC  survey  did  not 
specifically  request  data  on  dietary 
supplement  use.  FDA  does  not  have 
adequate  data  upon  which  to  judge  the 
exposure  from  the  use  of  iron  and  iron 
salts  as  dietary  supplements.  Without 
such  exposure  data,  the  agency  cannot 
evaluate  the  safety  of  the  use  of  these 
substances  in  dietary  supplements  and 
can  take  no  action  on  the  GRAS  status 
of  iron  and  iron  salts  for  this  use. 
Therefore.  FDA  is  not  taking  any  action 
on  the  listing  of  iron  reduced,  ferrous 
gluconate,  ferrous  lactate,  ferrous 
sulfate,  ferric  phosphate,  ferric 
pyrophosphate,  and  ferric  sodium 
pyrophosphate  in  §§182.5375, 182.5308, 
182.5311. 182.5315. 182.5301. 182.5304. 
and  182.5306.  respectively,  for  use  as 
dietary  supplements. 


FDA  is  also  not  affirming  in  Part  186 
(21  CFR  Part  186)  the  GRAS  status  of  the 
indirect  use  of  any  of  the  iron 
compounds  listed  above  because  this 
use  of  these  substances  is  authorized 
under  $  184.1(a)  (21  CFR  184.1(a)) 
(October  19. 1983;  48  PR  48456). 
However,  in  accordance  with  the  Select 
Committee's  opinion,  and  based  on  its 
own  review  of  the  available  data,  the 
agency  is  proposing  to  affirm  as  GRAS 
the  use  of  ferric  oxide  and  the  oxides  of 
iron  as  indirect  food  ingredients. 

The  agency  also  is  proposing  to  affirm 
that  the  use  of  ferric  chloride  and  ferric 
sulfate  as  flavoring  agents  for  direct 
addition  to  food  is  GRAS.  The  1975 
NAS/NRC  food  survey  reported  that 
ferric  sulfate  was  being  used  as  a 
flavoring  agent.  Additionally, 
manufacturers  reported  to  the  Select 
Committee  that  ferric  chloride  is  used  as 
a  flavoring  agent  in  nonalcoholic 
beverages.  The  Select  Conunittee  did 
not  evaluate  these  direct  food  uses  of 
ferric  chloride.  However,  based  on  its 
evaluation  of  these  limited  uses,  FDA 
has  tentatively  concluded  that  these 
uses  are  safe.  The  agency  is  therefore 
proposing  to  affirm  that  the  use  of  ferric 
chloride  and  ferric  sulfate  as  flavoring 
agents  is  GRAS. 

FDA  is  proposing  to  make  no  change 
on  the  prior-sanctioned  listing  in 
S  181.25  of  iron  caprylate,  iron  tallate, 
and  iron  linoleate  when  used  as  a 
component  of  driers.  The  agency  is  also 
proposing  to  make  no  change  on  the 
prior-sanctioned  status  of  iron 
naphthenate  for  this  use.  Even  though 
the  Select  Committee  stated  that  it  had 
insufficient  relevant  information  upon 
which  to  evaluate  iron  naphthenate,  the 
agency  has  tentatively  concluded  that 
based  on  the  limited  use,  and  the  past 
history  of  indirect  food  use,  of  this 
ingredient,  no  health  concerns  exist. 
Additionally,  the  agency  notes  that  iron 
naphthenate  is  approved  for  use  under 
food  additive  regulations  (21  CFR 
175.300, 175.380, 175.390, 176.170.  and 
177.1210)  for  articles  intended  for  use  in 
contact  with  food. 

Based  on  its  review  of  the  available 
data,  FDA  agrees  with  the  Select 
Committee  that  there  are  insufficient  use 
information  and  biological  data  upon 
which  to  base  a  safety  evaluation  of 
ferric  oxide,  iron  peptonate,  iron 
polyvinylpyrrolidone,  sodium  ferric 
EDTA.  sodium  ferricitropyrophosphate, 
or  ferric  sodium  pyrophosphate  for  use 
as  direct  food  ingredients.  Without 
consumer  exposure  data  and  relevant 
biological  studies,  the  safety  of  a  food 
ingredient  cannot  be  evaluated. 
Therefore,  the  agency  advises  that 
unless  food  use  information  and 


biological  data  are  submitted  as 
comments  on  this  proposal,  these 
ingredients  will  not  be  affirmed  as 
GRAS  for  any  direct  food  use. 

However,  as  noted  earlier  in  this 
preamble,  the  GRAS  status  of  the  use  of 
iron  salts  in  dietary  supplements  is  not 
affected  by  this  proposal.  Ferric  sodium 
pyrophosphate  is  listed  in  §  182.5306  (21 
CFR  182.5306)  for  use  in  dietary 
supplements  and  in  §  182.8306  (21  CFR 
182.8306)  for  use  as  a  nutrient.  The 
agency  is  taking  no  action  on  the  dietary 
supplement  listing  at  the  present  time, 
but  the  agency  is  proposing  to  remove 
ferric  sodium  pyrophosphate  from  the 
list  of  nutrients  in  Part  182  because  of 
the  lack  of  information  about  this 
ingredient. 

The  agency  notes  that  the  1971  and 
1975  NAS/NRC  survey  of  food 
manufacturers  did  not  distinguish 
among  the  types  of  ferric  ammonium 
citrate  used  in  food  but  solicited 
information  under  the  name  "ferric 
ammonium  citrate."  Of  the  two  types  of 
ferric  ammonium  citrate  (ferric 
ammonium  citrate,  brown,  and  ferric 
ammonium  citrate,  green),  ferric 
ammonium  citrate,  green,  is  a  regulated 
food  additive  (anticaking  agent), 
whereas  ferric  ammonium  citrate, 
brown,  has  been  accorded  GRAS  status. 
Indications  are  that  both  are  used  as  a 
nutrient  and  as  a  dietary  supplement.  In 
several  of  the  reported  biological 
studies,  it  was  not  clear  which  form  of 
ferric  ammonium  citrate  was  used. 
Based  on  the  considerations  above  and 
on  the  safety  data  available,  the  agency 
will  consider  both  ferric  ammonium 
citrate,  brown,  and  ferric  ammonium 
citrate,  green,  to  be  GRAS  and  has 
included  both  forms  in  proposed 
S  184.1296. 

FDA  is  proposing  to  affirm  the  GRAS 
status  of  elemental  iron,  ferrous 
ascorbate,  ferrous  carbonate,  ferrous 
citrate,  ferrous  fumarate,  ferrous 
gluconate,  ferrous  lactate,  ferric 
ammonium  citrate,  ferric  citrate,  ferric 
phosphate,  ferric  pyrophosphate  for  use 
as  nutrient  supplements  in  conventional 
foods,  of  ferrous  sulfite  for  use  as  a 
nutrient  supplement  in  conventional 
foods  and  as  a  processing  aid,  and  of 
ferric  chloride  and  ferric  sulfate  for  use 
as  flavoring  agents  when  they  are  used 
under  current  good  manufacturing 
practice  conditions  of  use  in  accordance 
with  S  184.1(b)(1)  (21  CFR  184.1(b)(1)). 
The  agency  is  proposing  not  to  include 
in  the  GRAS  affirmation  regulations  for 
these  substances  the  levels  of  use 
reported  in  the  1971  NAS/NRC  survey. 
Both  F.ASEB  and  the  agency  have 
concluded  that  a  large  margin  of  safety 
exists  for  these  substances,  and  that  a 
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reasonably  foreseeable  increase  in  the 
level  of  consumption  of  these 
substances  will  not  adversely  affect 
human  health. 

Furthermore,  the  agency  believes  that 
excessive  consumption  of  these 
substances  will  not  occur.  The  major  use 
of  these  substances  is  for  fortification  of 
traditional  foods,  and  when  used  for  this 
purpose,  the  food  standards  regulations 
specify  the  amount  of  the  substance  that 
can  be  added. 

Additionally,  §§  101.9(a)(2)  and  104.20 
(21  CFR  101.9(a)(2)  and  104.20)  clearly 
delineate  the  agency's  policy  with 
regards  to  the  addition  of  nutrients  to 
foods.  Section  101.9(a)(2)  (21  CFR 
101.9(a)(2))  specifies  that  "If  any  vitamin 
and/or  mineral  is  added  to  a  food  so 
that  a  single  serving  provides  50  percent 
or  more  of  the  U.S.  Recommended  Daily 
Allowance  *  *  *  unless  such  addition 
is  permitted  or  required  in  other 
regulations,  e.g.,  a  standard  of  identity 
or  nutritional  quality  guideline,  or  is 
otherwise  exempted  by  the 
Commissioner  the  food  shall  be 
considered  a  food  for  special  dietary  use 
within  the  meaning  of 
§  105.3(a)(l)(iii)  *  •  *."  Section  104.20 
(21  CFR  104.20)  deHneates  the  agency's 
policy  on  fortification  of  foods.  The 
agency  expects  that  there  will  be 
adherence  to  these  guidelines  and  that 
as  a  result  there  will  be  no  net  increase 
in  the  use  of  these  ingredients  as 
nutrients. 

The  agency  notes  that  there  are 
numerous  use  situations  covered  by  this 
document  in  which  it  may  be  possible 
for  iron  and  one  or  more  of  its  salts  to  be 
used  interchangeably  for  a  specific 
technological  purpose  or  in  a  certain 
food  class.  To  the  extent  that  such 
substitutions  are  based  on  economic  or 
technological  considerations,  the  agency 
has  no  basis  to  object  to  such 
substitutions.  The  agency  believes  that 
the  interchangeable  nature  of  iron  and 
iron  salts  is  self-limiting  (i.e..  constraints 
are  placed  on  the  amount  of  iron  and 
iron  salts  that  can  be  used  in  various 
foods  by  production  of  such  effects  as 
an  off-taste,  solubility  concerns,  product 
deterioration,  discoloration,  and 
reduced  palatability).  Additionally, 
further  constraints  are  placed  on  use  by 
regulations  promulgated  in  21  CFR  Parts 
101, 104,  and  105  and  by  the  Infant 
Formula  Act  of  1980.  Therefore,  the 
agency  is  proposing  to  affirm  the  GRAS 
status  of  these  ingredients  when  they 
are  used  under  current  good 
manufacturing  practice  conditions  of  use 
in  accordance  with  S  184.1(b)(1).  To 


make  clear,  however,  that  the 
affirmation  of  the  GRAS  status  of  these 
ingredients  is  based  on  the  evaluation  of 
currently  known  uses,  the  proposed 
regulations  set  forth  the  technical  effects 
that  FDA  evaluated. 

As  stated  above,  section  412(g)  of  the 
act  authorizes  the  use  of  iron  (salt  not 
specified)  in  infant  formula.  Tlie  1971 
NAS/^fRC  survey  reported  the  use  of 
ftnxic  sodium  pyrophosphate  and  ferrous 
sulfate  as  nutrient  supplements  in  infant 
formula.  However,  neither  iron  nor  any 
of  the  other  iron  salts  were  reported 
being  used.  The  agency  has  evaluated 
the  use  of  iron  and  iron  salts  in  infant 
formulas  and  has  concluded  that  to  the 
extent  that  it  is  technologically  feasible, 
any  iron  compound  affirmed  as  GRAS 
for  direct  food  use  as  a  nutrient  can  be 
used  in  infant  formula.  Consequently, 
the  agency  is  proposing  to  include  use  in 
infant  formula  in  the  GRAS  affirmation 
regulations  set  forth  in  this  document. 

The  affirmation  of  GRAS  status  of  the 
uses  of  iron  and  iron  salts  is  based  on 
the  safety  data  available  to  FDA.  It  is 
not  based  on  bioavailability.  Although 
the  issue  of  bioavailabiUty  of  iron  and 
iron  salts  is  important,  this  issue  can  be 
separated  from  the  evaluation  of  the 
safety  of  these  ingredients.  The  agency 
is  currently  evaluating  the 
bioavailability  of  nutrients,  including 
iron  and  iron  salts,  and  this  issue  will  be 
addressed  in  a  Federal  Register 
document  in  the  near  future.  In  the 
nieantime.  FDA  concurs  with  the  Select 
Committee  that  all  of  the  iron 
substances  being  affirmed  as  GRAS  are 
sources  of  iron  that  are  moderately  or 
highly  bioavailable. 

In  issuing  GRAS  affirmation 
regulations  for  iron  and  iron  salts,  the 
agency  includes  in  paragraph  (a)  of  each 
regulation  a  description  of  the  identity 
of  the  substance  that  is  being  affirmed 


as  GRAS  and,  where  appropriate,  a 
description  of  the  commercial  methods 
of  manufacture.  However,  in  the  case  of 
many  of  the  iron  salts,  the  agency  has 
been  unable  to  list  suitable  methods  of 
manufacture  because  of  a  lack  of 
information  on  these  processes.  The 
agency,  therefore,  is  specifically 
soliciting  information  and  comments  on 
the  manufacturing  processes  for  the  iron 
and  iron  salts  listed  in  the  regulations. 

The  Select  Committee  stated  that  no 
food-grade  specifications  exist  for 
several  iron  compounds,  and  that  there 
is  a  need  to  establish  such 
specifications.  The  agency  will  work 
with  the  Committee  on  Food  Chemicals 
Codex  of  the  National  Academy  of 
Sciences  to  develop  acceptable 
specifications  for  these  compounds. 
When  acceptable  specifications  are 
developed,  the  agency  will  incorporate 
them  into  these  regulations.  Until 
specifications  are  developed.  FDA  has 
determined  that  the  public  health  will  be 
adequately  protected  if  these 
commercial  iron  compounds  comply 
with  the  description  in  the  proposed 
regulations  and  are  of  food-grade  purity 
(21  CFR  170.30(h)(1)  and  182.1(b)(3)). 

Copies  of  the  scientific  literature 
review  on  iron  and  iron  salts,  reports  of 
the  mutagenic  evaluations  for  ferric 
orthophosphate  (ferric  phosphate),  ferric 
pyrophosphate,  ferrous  gluconate, 
ferrous  sulfate,  and  sodium  ferric 
pyrophosphate,  reports  of  the 
teratogenic  evaluation  for  ferric  sodium 
pyrophosphate  and  ferric  sulfate,  a 
report  on  iron  bioavailability,  and  the 
report  of  the  Select  Committee  are 
available  for  review  at  the  Dockets 
Management  Branch  (address  above) 
and  may  be  purchased  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Rd..  Springfield.  VA 
22161.  as  follows: 


Trtle 


Iron  and  iron  salts  (scientific  lifefature  review) 

Ferroos  suHate  (mutagenic  evaluation) 

Ferrous  gluconate  (mutagenic  evaluation) 

Fetiic  ofttioptxjsptiate  (mutagenic  evaluatkHi) 

Ferric  sodium  pyroptxisptiate  (mutagenic  evalua- 
tion). 

Ferric  pyroptK>spt^ate  (mutagenic  evaluatton) 

Ferric  sodium  pyrophosptwte  (teratogenic  evalua- 
tion). 

Ferric  Sulfate  (teratogenic  evaluation) 

Iron  and  iron  salts  (Select  Ckxumittee  report) 

The  t)ioavailat)ility  of  iron  sources  and  their  utiliza- 
tion in  food  ervichment. 


Order  No. 


PB  221-236 
PB  245-435/AS 
PB  245-^77/AS 
PB  245-514/AS 
PB  245-495/AS 

PB  257-876/ AS 
PB  245-524/AS 

PB  245-532/ AS 
PB  178-676/ AS 
PB  224-122 


Price 
code 


A05 
A03 
A03 
A03 
A03 

A03 
A03 

A03 
A05 
A05 


Price' 


$10.50 
7.50 
7.50 
7.50 
7.50 

7.50 
7.50 

7.50 
10.50 
10.50 


'  Price  subject  to  ctiange. 
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VI.  Reference 

The  following  information  has  been 
placed  in  the  Dockets  Management 
Branch  (address  above)  and  may  be 
reviewed  by  interested  persons  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

1.  "Evaluation  of  the  Health  Aspects 
of  Iron  and  Iron  Salts  as  Food 
Ingredients,"  Life  Sciences  Research 
Office,  Federation  of  American  Societies 
for  Experimental  Biology,  Bethesda,  MD. 

VII.  Economic  and  Environmental 
Assessments 

The  agency  has  determined  under  21 
CFR  25.24(b)(7)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA.  in  accordance  with  the 
Regulatory  Flexibility  Act,  has 
considered  the  effect  that  this  proposal 
would  have  on  small  entities  including 
small  businesses  and  has  determined 
that  the  effect  of  this  proposal  is  to 
maintain  current  known  uses  of  the 
substances  covered  by  this  proposal  by 
both  large  and  small  businesses. 
Therefore.  FDA  certifies  in  accordance 
with  section  60S(b)  of  the  Regulatory 
Flexibility  Act  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action. 

In  accordance  with  Executive  Order 
12291.  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  final  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  the  Order. 

The  agency's  findings  that  there  will 
be  no  economic  impact  and  no 
significant  impact  on  a  substantial 
number  of  small  entities  if  the  proposed 
rule  is  promulgated,  and  the  evidence 
supporting  these  findings,  are  contained 
in  a  threshold  assessment  which  may  be 
seen  in  the  Dockets  Management 
Branch. 

VIII.  Additional  Prior  Sanctions 

The  agency  is  unaware  of  any  prior 
sanction  for  the  use  of  these  ingredients 
in  foods  under  conditions  different  from 
those  identified  in  this  document.  Any 
person  who  intends  to  assert  or  rely  on 
such  a  sanction  shall  submit  proof  of  its 
existence  in  response  to  this  proposal. 
The  actions  proposed  above  will 
constitute  a  determination  that  excluded 
uses  would  result  in  adulteration  of  the 
food  in  violation  of  section  402  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  342).  and  the  failure  of  any 


person  to  come  forward  with  proof  of  an 
applicable  prior  sanction  in  response  to 
this  proposal  constitutes  a  waiver  of  the 
right  to  assert  or  rely  on  it  later.  Should 
any  person  submit  proof  that  estabUshes 
the  existence  of  a  prior  sanction,  the 
agency  hereby  proposes  to  recognize 
such  use  by  issuing  an  appropriate 
regulation  under  Part  181  (21  CFR  Part 
181)  or  affirming  it  as  GRAS  under  Part 
184  or  186  (21  CFR  Part  184  or  186),  as 
appropriate. 

Interested  persons  may,  on  or  before 
June  22. 1987,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  182 

Food  ingredients.  Spices  and 
flavorings. 

21  CFR  Part  184 

Food  ingredients. 
21  CFR  Part  186 

Food  ingredients,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Parts  182, 184,  and  186  be  amended  as 
follows: 

PART  182— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
Part  182  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  402,  409.  701.  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(8).  342,  348,  371);  21  CFR  5.10  and 
5.61. 

S  182.90    (Amended] 

2.  In  5  182.90  Substances  migrating  to 
food  from  paper  and  paperboard 
products  by  removing  the  entries  for 
"Ferric  sulfate,"  "Ferrous  sulfate,"  "Iron, 
reduced,"  and  "Oxides  of  iron." 

§§  182.8301,  182.8304,  182.8306, 182.8308, 
182.8311,  182.8315,  and  182.837S 
(Removed] 

3.  By  removing  §  182.8301  Ferric 
phosphate,  S  182.8304  Ferric 
pyrophosphate,  S  182.8306  Ferric  sodium 
pyrophosphate,  §  182.8308  Ferrous 
gluconate,  S  182.8311  Ferrous  lactate. 


S  182.8315  Ferrous  sulfate,  and 
S  182.8375  Iron  reduced. 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

4.  The  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 

Authority;  Sees.  201(8).  402,  409.  701.  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended,  72  Stat.  1784-1786  as  amended  (21 
U.S.C.  321(8),  342.  348,  371):  21  CFR  5.10  and 
5.61. 

5.  By  adding  new  S  164.1296,  to  read 
as  follows: 

S  184.1296    Fenic  aimnoniuin  cHrate. 

(a)  Ferric  ammonium  citrate  (iron 
ammonium  citrate)  is  prepared  by  the 
reaction  of  ferric  hydroxide  with  citric 
acid,  followed  by  treatment  with 
ammonium  hydroxide,  evaporating,  and 
drying.  Tlie  resulting  product  occurs  in 
two  forms  depending  on  the 
stoichiometry  of  the  initial  reactants. 

(1)  Ferric  ammonium  citrate  (iron 
ammonium  citrate,  CAS  Reg.  No.  1332- 
98-5)  is  a  complex  salt  of  undetermined 
structure  composed  of  16.5  to  18.5 
percent  iron,  ca  9  percent  ammonia,  and 
65  percent  citric  acid  and  occurs  as 
reddish  brown  or  garnet  red  scales  or 
granules  or  as  a  brownish-yellow 
powder. 

(2)  Ferric  ammonium  citrate  (iron 
ammonium  citrate,  CAS  Reg.  No.  1333- 
00-2)  is  a  complex  salt  of  undetermined 
structure  composed  of  14.5  to  16  percent 
iron,  ca  7.5  percent  ammonia,  and  75 
percent  citric  acid  and  occurs  as  thin 
transparent  green  scales,  as  granules,  as 
a  powder,  or  as  transparent  green 
crystals. 

(b)  The  ingredients  meet  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981),  p.  116  (ferric 
ammonium  citrate,  broMm)  and  p.  117 
(ferric  ammonium  citrate,  green),  which 
is  incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press.  2101  Constitution  Ave.  NW.. 
Washington,  DC  20418,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW.,  Washington. 
DC  20408. 

(c)  In  accordance  with  S  184.1(b)(1), 
the  ingredients  are  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  these  ingredients  as  generally 
recognized  as  safe  (GRAS)  as  direct 
human  food  ingredients  is  based  upon 
the  following  current  good 
manufacturing  practice  conditions  of 
use: 
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(1)  The  ingredients  are  used  as  a 
nutrient  supplement  as  deBned  in 
S  170.3(o)(20)  of  this  chapter. 

(2)  The  ingredients  are  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredients 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

6.  By  adding  new  S  184.1297,  to  read 
as  follows: 

§184.1297    F«Tte  cMoride. 

(a)  Ferric  chloride  (iron  (III)  chloride, 
FeClj.  CAS  Reg.  No.  7705-O8-0)  may  be 
prepared  from  iron  and  chlorine  or  from 
ferric  oxide  and  hydrogen  chloride.  The 
pure  material  occurs  as  hydroscopic 
hexagonal,  dark  crystals.  Ferric  chloride 
hexahydrate  (iron  (III)  chloride 
hexahydrate,  FeClj.eHiO,  CAS  Reg.  No. 
10025-77-1)  is  readily  formed  when 
ferric  chloride  is  exposed  to  moisture. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferric  chloride  in  cooperation  with 
the  National  Academy  of  Sciences.  In 
the  interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  }  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a 
flavoring  agent  as  defined  in 

S  170.3(o)(12)  of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

7.  By  adding  new  S  184.1298,  to  read 
as  follows: 

$184.1298    Ferric  Citrate. 

(a)  Ferric  citrate  (iron  citrate,  CAS 
Reg.  No.  2338-05-8)  is  prepared  from 
reaction  of  citric  acid  with  ferric 
hydroxide.  It  is  a  compound  of  indefinite 
ratio  of  citric  acid  and  iron. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferric  citrate  in  cooperation  with  the 
National  Academy  of  Sciences.  In  the 
interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 


following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
Supplement  as  defined  in  §  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
^e  act. 

8.  By  adding  new  §  184.1301,  to  read 
as  follows: 

§184.1301    Ferric  phosphirt*. 

(a)  Ferric  phosphate  (ferric 
orthophosphate,  iron  phosphate, 
FePOixHjO,  CAS  Reg.  No.  10045-86-0) 
is  an  odorless,  yellowish-white  to  buff- 
colored  powder  and  contains  from  one 
to  four  molecules  of  water  of  hydration. 
It  is  prepared  by  reacting  sodium 
phosphate  with  ferric  chloride  or  ferric 
citrate. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981).  p.  118,  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press.  2101  Constitution  Ave.  NW., 
Washington.  DC  20418,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW.,  Washington, 
DC  20408. 

(c)  In  accordance  with  S  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  S  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  ciurent  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

9.  By  adding  new  S  184.1304,  to  read 
as  follows: 

9184.1304    Ferric  pyrophospturt*. 

(a)  Ferric  pyrophosphate  (iron 
pyrophosphate.  FeP04.xHiO.  CAS  Reg. 
No.  10058-44-3)  is  a  tan  or  yellowish 
white  colorless  powder.  It  is  prepared 
by  reacting  sodium  pyrophosphate  with 
ferric  citrate. 


(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981).  p.  120.  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press.  2101  Constitution  Ave.  NW.. 
Washington,  DC  20418,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW..  Washington. 
DC  20408. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  S  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

10.  By  adding  new  §  184.1307,  to  read 
as  follows: 

S  184.1307    Ferric  sulfate. 

(a)  Ferric  sulfate  (iron  (III)  sulfate. 
Fe2(S04)s.  CAS  Reg.  No.  10028-22-5)  is  a 
yellow  substance  that  may  be  prepared 
by  oxidizing  iron  (II)  sulfate  or  by 
treating  ferric  oxide  or  ferric  hydroxide 
with  sulfuric  acid. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferric  sulfate  in  cooperation  with  the 
National  Academy  of  Sciences.  In  the 
interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a 
flavoring  agent  as  defined  in 

i  170.3(o)(12)  of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

11.  By  adding  new  S  184.1307a,  to  read 
as  follows: 

S  184.1307a    FwTOus  ucortwte. 

(a)  Ferrous  ascorbate  (CAS  Reg.  No. 
14536-17-5)  is  a  reaction  product  of 


Federal  Register  /  Vol.  52.  No.  76  /  Tuesday.  April  21.  1987  /  Proposed  Rules 


13095 


ferrous  hydroxide  and  ascorbic  acid.  It 
is  a  blue-violet  product  containing  16 
percent  iron. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferrous  ascorbate  in  cooperation 
with  the  National  Academy  of  Sciences. 
In  the  interim,  this  ingredient  must  be  of 
a  purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  S  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  S  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Ck)8metic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

12.  By  adding  new  §  184.1307b,  to  read 
as  follows: 

§  184.1307b    Ferrous  cartKMiate. 

(a)  Ferrous  carbonate  (iron  (ii) 
carbonate.  FeCOs.  CAS  Reg.  No.  563-71- 
3)  is  an  ordorless,  white  solid  prepared 
by  treating  solutions  of  iron  (II)  salts 
with  alkali  carbonate  salts. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferrous  carbonate  in  cooperation 
with  the  National  Academy  of  Sciences. 
In  the  interim,  this  ingredient  must  be  of 
a  purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  S  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  §  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

13.  By  adding  new  {  184.1307c  to  read 
as  follows: 


§  1 84. 1 307c    Fsrroua  citrate. 

(a)  Ferrous  citrate  (C»H«FeO»,  CAS 
Reg.  No.  23383-11-1)  is  a  slightly  colored 
powder  or  white  crystals.  It  is  prepared 
from  the  reaction  of  sodium  citrate  with 
ferrous  sulfate  or  by  direct  action  of 
citric  acid  on  iron  filings. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferrous  citrate  in  cooperation  with 
the  National  Academy  of  Sciences.  In 
the  interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  5  184.1(b)(1). 
the  in^edient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  TTie  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  §  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

14.  By  adding  new  S  184.1307d,  to  read 
as  follows: 

§  1 84. 1 307d    Ferrous  fumarate. 

(a)  Ferrous  fumarate  {C«HaFe04,  CAS 
Reg.  No.  141-01-5)  is  an  odoriess, 
reddish-orange  to  reddish-brown 
powder.  It  may  contain  soft  lumps  that 
produce  a  yellow  streak  when  crushed. 
It  is  prepared  by  admixing  hot  solutions 
of  ferrous  sulfate  and  sodium  fumarate. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex.  3d  Ed.  (1981).  p.  120,  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW.,  Washington. 
DC  20408. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  cturent  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  §  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 


manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

15.  By  adding  new  §  184.1306,  to  read 
as  follows: 

( 184.1306    Ferrous  gluconate. 

(a)  Ferrous  gluconate  (Ci»HHFeOi42Hj 
O,  iron  (II)  gluconate  dihydrate,  CAS 
Reg.  No.  6047-12-7)  is  a  fine  yellowish- 
gray  or  pale  greenish-yellow  powder  or 
granules.  It  is  prepared  by  reacting  hot 
solutions  of  barium  or  calcium  gluconate 
with  ferrous  sulfate  or  by  heating  freshly 
prepared  ferrous  carbonate  with 
gluconic  acid  in  aqueous  solution. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981),  p.  122,  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW.. 
Washington,  DC  20418.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW..  Washington. 
DC  20408. 

(c)  In  accordance  with  9  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  §  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

16.  By  adding  new  {  184.1311.  to  read 
as  follows: 

{184.1311    Ferrous  lactate. 

(a)  Ferrous  lactate  (QHioFeO*.  CAS 
Reg.  No.  590-552-2)  in  the  trihydrate 
form  is  a  greenish-white  powder  of 
crystalline  mass.  It  is  prepared  by 
reacting  calcium  lactate  with  ferrous 
sulfate  or  by  direct  reaction  of  lactic 
acid  with  iron  filings. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferrous  lactate  in  cooperation  with 
the  National  Academy  of  Sciences.  In 
the  interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 
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(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  S  170.3(o)(20] 
of  this  chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

17.  By  adding  new  S  184.1315.  to  read 
as  follows: 

§184.1315    Ferrous  suHate. 

(a)  Ferrous  sulfate  heptahydrate 
(FeSO*  •  7lhO.  CAS  Reg.  No.  7782-63-0) 
is  prepared  by  the  action  of  sulfuric  acid 
on  iron.  It  occurs  as  pale,  bluish-green 
crystals  or  granules.  Progressive  heating 
of  ferrous  sulfate  heptahydrate  produces 
ferrous  sulfate  (dried).  Ferrous  sulfate 
(dried)  consists  primarily  of  ferrous 
sulfate  monohydrate  (CAS  Reg.  No. 
17375-41-6)  with  varying  amounts  of 
ferrous  sulfate  tetrahydrate  (CAS  Reg. 
No.  20908-72-9)  and  occurs  as  a  grayish- 
white  to  buff-colored  powder. 

(b)  The  ingredients  meet  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981).  p.  123  (ferrous 
sulfate  heptahydrate)  and  p.  124  (ferrous 
sulfate,  dried),  which  is  incorporated  by 
reference.  Copies  are  available  from  the 
National  Academy  Press.  2101 
Constitution  Ave.  NW.,  Washington.  DC 
20418,  or  available  for  inspection  at  the 
Office  of  the  Federal  Register.  1100  L  St. 
NW..  Washington,  DC  20408. 

(c)  In  accordance  with  {  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  S  170.3(o)(20) 
of  this  chapter  and  as  a  processing  aid 
as  defined  in  S  170.3(o)(24)  of  this 
chapter. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act]  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act. 

18-  By  adding  new  §  184.1375.  to  read 
as  fellows: 

§  184.1375    Iron,  elemental. 

(a)  Iron,  elemental  (CAS  Reg.  No. 
7439-89-6)  is  metallic  iron  obtained  by 
any  of  the  following  processes:  Reduced 
iron,  electrolytic  iron,  and  carbonyl  iron. 

(1)  Reduced  iron  is  prepared  by 
reacting  ground  ferric  oxide  with 
hydrogen  or  carbon  monoxide  at  an 
elevated  temperature.  The  process 
results  in  a  grayish-black  powder,  all  of 
which  should  pass  through  a  100-mesh 
sieve.  It  is  lusterless  or  has  not  more 
than  a  slight  luster.  When  viewed  under 
a  microscope,  it  appears  as  an 
amorphous  powder  free  from  particles 
having  a  crystalline  structure.  It  is  stable 
in  dry  air. 

(2]  Electrolytic  iron  is  prepared  by 
eleotrodeposition.  It  is  an  amorphous, 
lusterless,  grayish-black  powder.  It  is 
stable  in  dry  air. 

(3)  Carbonyl  iron  is  prepared  by  the 
decomposition  of  iron  pentacarbonyl.  It 
occurs  as  a  dark  gray  powder.  When 
viewed  under  a  microscope,  it  appears 
as  spheres  built  up  with  concentric 
shells.  It  is  stable  in  dry  air. 

(b)  Iron,  elemental  (carbonyl. 
electrolytic,  or  reduced)  meets  the 
specifications  of  the  Food  Chemicals 
Codex.  3d  Ed.  (1981)  (iron,  carbonyl.  p. 
151:  iron,  electrolytic,  p.  151;  iron, 
reduced,  p.  152).  which  is  incorporated 
by  reference.  Copies  are  available  from 
the  National  Academy  Press,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20418,  or  available  for  inspection  at  the 
Office  of  the  Federal  Register.  1100  L  St. 
NW..  Washington,  DC  20408. 

(c)  In  accordance  with  S  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
hmltation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  S  170.3(o)(20) 
of  this  chapter. 

(2)  The  ingredient  is  used  In  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act]  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
tha  act. 


PART  186— INDIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

19.  The  authority  citation  for  21  CFR 
Part  186  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  402.  409.  701.  52 
Stat.  1046^1047  as  amended.  1055-1056  as 
amended.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  32t(s),  342,  348,  371);  21  CFR  5.10  and 
5.61. 

20.  By  adding  new  §  186.1300,  to  read 
as  follows: 

S  186.1300    Ferric  oxide. 

(a)  Ferric  oxide  (iron  (III)  oxide,  FejOs. 
CAS  Reg.  No.  1309-37-1)  occurs 
naturally  as  the  mineral  hematite.  It  may 
be  prepared  synthetically  by  heating 
brown  iron  hydroxide  oxide.  The 
product  is  red-brown  to  black  trigonal 
crystals. 

(b)  In  accordance  with  S  186.1(b](l], 
the  ingredient  is  used  as  an  indirect 
human  food  ingredient  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  an 
indirect  human  food  ingredient  is  based 
upon  the  following  current  good 
manufacturing  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  a 
constituent  of  paper  and  paperboard 
used  for  food  packaging. 

(2)  The  ingredient  is  used  at  levels  not 
to  exceed  current  good  manufacturing 
practice, 

21.  By  adding  new  §  186.1374.  to  read 
as  follows: 

§  186.1374    Iron  oxides. 

(a)  Iran  oxides  (oxides  of  iron.  CAS 
Reg.  No.  97705-33-85)  are  undefined 
mixtures  of  iron  (11)  oxide  (CAS  Reg.  No. 
1345-25-1.  black  cubic  crystals)  and  iron 
(III)  oxide  (CAS  Reg.  No.  1309-37-1.  red- 
brown  to  black  trigonal  crystals). 

(b)  In  accordance  with  S  186.1(b)(1), 
the  ingredient  is  used  as  an  indirect 
human  food  ingredient  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  an 
indirect  human  food  ingredient  is  based 
upon  the  following  current  good 
manufacturing  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  a 
constituent  of  paper  and  paperboard 
used  for  food  packaging. 

(2)  The  ingredient  is  used  at  levels  not 
to  exceed  current  good  manufacturing 
practice. 
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Dated:  April  15, 1987. 
)ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

Appendix — Select  Committee's  Review 
of  Selected  Safety  '  Studies  on  Iron  and 
Iron  Salts 

A.  Introduction 

Iron,  in  contrast  with  most  other 
metals,  is  regulated  in  the  body 
primarily  by  absorption  rather  than  by 
excretion.  It  has  long  been  known  that 
little  iron  is  excreted  in  the  urine  even 
when  large  doses  are  ingested.  This  fact 
led  McCance  and  Widdowson  in  1937  to 
conclude  that  iron  in  the  body  must  be 
regulated  by  controlled  absorption.  A 
number  of  comprehensive  reviews  on 
iron  absorption  since  that  time  have 
amply  confirmed  the  critical  importance 
of  the  gastrointestinal  tract  in 
controlling  the  total  body  iron. 
Absorption  is  strongly  influenced  by  the 
status  of  iron  stores  and  the 
erythropoietic  activity  in  the  body. 
Extrinsic  factors  such  as  the  form  of 
ingested  iron,  the  nature  of 
accompanying  food,  the  composition  of 
intestinal  secretions,  the  products  of 
digestion,  and  the  pH  of  tlie  intestinal 
contents  can  all  affect  the  absorption  of 
iron. 

Since  the  normal  diet  contains  several 
times  the  amount  of  iron  needed  to 
maintain  iron  balance,  it  is  obvious  that 
availability  of  iron,  rather  than  its  total 
intake,  is  the  limiting  factor  in  achieving 
adequate  absorption.  It  is  generally 
agreed  that  iron  of  animal  origin,  with 
the  exception  of  eggs,  is  more  readily 
available  to  man  than  the  iron  in  plants. 
Heme,  the  principal  source  of  iron  in 
animal  tissues  and  organs,  is  directly 
and  rapidly  absorbed,  whereas  nonheme 
iron  is  more  slowly  and  less  completely 
absorbed.  The  difference  in 
bioavailability  of  plant  and  animal  iron 
is  so  great  that  heme  iron  is  generally 
considered  independently  of  nonheme 
iron  in  iron  balance  studies.  Bjom- 
Rasmussen.  et  al.  fed  32  young  men 
meals  containing  both  heme  and 
nonheme  (plant)  iron  appropriately 
labeled.  They  found  that  the  absorption 
of  heme  iron  averaged  37  percent  but 
absorption  of  nonheme  iron  only  5 
percent.  Layrisse  and  Martinez-Torres 
obtained  similar  results  with  subjects 
fed  a  diet  of  meat,  beans,  maize,  and 
rice.  In  this  instance,  absorption  of  heme 
iron  was  27  percent  while  that  of 
nonheme  iron  was  6  percent.  One  factor 


'  "Evaluation  of  the  Health  Aspecti  of  Iron  and 
Iron  Salts  as  Food  Ingredienli."  Life  Sciences 
Research  Office,  Federation  of  American  Societies 
for  Experimental  Biology.  Bethesda,  MD  20014,  pp. 
19-48,1960. 


probably  contributing  to  the  superior 
bioavailability  of  heme  iron  is  its 
protection  from  agents  which  may  react 
with  nonheme  iron  compounds  to  reduce 
their  absorption. 

Although  there  are  individual 
differences  among  the  various  iron 
compounds,  ferrous  salts  are  generally 
more  readily  absorbed  in  man  than 
ferric  salts.  This  has  been  observed  both 
clinically  and  experimentally.  Brise  and 
Hallberg  used  two  isotopes  to  study  the 
absorption  of  14  different  iron  salts.  The 
absorption  ratio  for  the  various  iron 
salts  studied  was  as  follows:  Ferrous 
succinate,  1.22;  ferrous  lactate,  1.06; 
ferrous  glycine  sulfate,  1.02;  ferrous 
fumarate,  1.01;  ferrous  sulfate.  1.00; 
ferrous  glutamate,  0.96;  ferrous 
gluconate,  0.89;  ferrous  citrate.  0.74; 
ferrous  tartrate,  0.64;  ferrous 
pyrophosphate,  0.59;  ferric  choline 
isocitrate,  0.43;  ferric  sulfate,  0.36;  ferric 
citrate,  0.31;  and,  ferric  versenate  (ferric 
EDTA).  0.24.  A  partial  explanation  for 
the  more  rapid  absorption  of  ferrous 
salts  may  be  the  greater  solubility  of 
ferrous  than  ferric  hydroxide  in  the 
alkaline  milieu  of  the  duodenum. 
Insoluble  salts,  such  as  the  various  iron 
phosphates,  are  poorly  available.  The 
presence  of  precipitating  agents,  certain 
chelators,  and  lowered  gastric  acidity 
also  significantly  reduce  iron 
absorption.  Gastrectomy  and 
achlorhydria  markedly  impair  iron 
absorption. 

The  absorption  of  iron  is  significantly 
less  when  given  after  a  meal  than  when 
administered  to  a  fasting  subject.  Brise 
found  that  the  absorption  of  iron  (as 
ferrous  sulfate)  after  a  light  meal  was 
only  56  percent  of  that  by  the  same 
subject  in  a  fasting  state.  Phytates, 
which  occur  mainly  in  cereal  foods,  are 
often  claimed  to  inhibit  iron  absorption 
by  the  formation  of  insoluble  iron 
phytates  during  the  process  of  digestion. 
However,  the  findings  with  phytate  are 
difficult  to  interpret,  since  they  depend 
somewhat  upon  the  nature  of  the  other 
food  constituents.  Phytates  in  some 
foods  are  bound  to  proteins  or  other 
plant  constituents  and  have  little  effect 
on  iron.  Thus,  Sharpe  et  al.  found  no 
correlation  between  the  natural  phytate 
content  of  oats  and  the  bioavailability  of 
iron.  However,  when  sodium  phytate 
was  added  to  milk,  the  availability  of 
iron  to  human  subjects  was  sharply 
reduced.  Iron  utilization  is  also  reduced 
when  the  amount  of  wheat  bran  in  the 
diet  is  increased.  This  reduction  has 
been  attributed  to  the  phytate  content  of 
the  bran  although  phytin-free  fiber  also 
reduces  iron  utilization. 

Both  heme  and  ascorbic  acid  are 
known  to  enhance  the  absorption  of 


iron.  When  beef,  a  rich  source  of  heme, 
was  substituted  for  an  equivalent 
amount  of  egg  albumin,  the  absorption 
of  nonheme  iron  from  a  test  meal 
increased  more  than  five-fold.  Similarly, 
the  addition  of  relatively  small  amounts 
of  ascorbic  acid  has  been  reported  to 
increase  the  absorption  of  iron  from 
maize  porridge.  When  papaya 
containing  66  mg  of  ascorbic  acid  was 
consumed  with  100  g  of  maize,  five  times 
as  much  iron  was  absorbed  than  from 
maize  alone.  Ascorbic  acid  is  thought  to 
act  both  by  reducing  some  of  the  ferric 
iron  to  the  ferrous  state,  and  by  forming 
simple  chelates  with  the  remainder.  Both 
actions  increase  the  solubility  of  iron  in 
the  intestine. 

The  formation  of  iron  chelates  is  an 
important  factor  in  the  regulation  and 
facilitation  of  iron  absorption.  Iron 
forms  complexes  with  a  large  number  of 
organic  compounds  which  keep  the  iron 
available  for  absorption  by  preventing 
the  formation  of  poorly  soluble 
hydroxides  and  phosphates.  The 
stability  of  these  iron  complexes  or 
chelates  varies  widely  depending  upon 
the  size,  the  nature  of  the  ligand.  and 
other  factors.  Chelates  with  low  stability 
will  release  their  iron  to  receptor  sites  in 
the  intestinal  mucosa,  whereas  highly 
stable  chelates  will  prevent  this  release. 
Chelate  stability  is  generally  expressed 
as  a  stability  constant,  K.  Forth  states 
that  chelates  with  K  values  below  12-13 
will  release  their  iron  to  mucosal 
receptors.  Most  iron  chelates  considered 
in  this  report  have  K  values  well  below 
this  threshold. 

Of  perhaps  even  greater  importance 
than  extrinsic  factors  in  modifying  the 
absorption  of  iron,  is  a  systemic 
regulatory  mechanism  dependent  upon 
the  iron  status  of  the  individual.  This 
mechanism  is  poorly  understood.  It  does 
stimulate  iron  absorption  during  iron 
deficiency,  during  active  erythropoiesis, 
and  during  the  latter  half  of  pregnancy. 
Conversely,  it  tends  to  decrease  the 
absorption  of  iron  when  erj'thropoiesis 
is  depressed  or  when  an  iron  overload 
develops.  Monsen  et  al.  have  estimated 
that  an  individual  with  low  iron  stores 
absorbs  approximately  20  percent  of 
nonheme  iron  from  a  high  availability 
meal.  This  was  defined  as  meals 
containing  more  than  90  g  lean  meat, 
poultry  or  fish;  30  to  90  g  of  these  foods 
plus  25  to  75  mg  ascorbic  acid;  or  a  non- 
meat,  non-fish  meal  with  more  than  75 
mg  ascorbic  acid.  When  consuming  such 
meals,  persons  with  adequate  iron 
stores  absorb  about  7  to  8  percent,  and 
individuals  with  high  iron  stores  absorb 
only  about  4  percent  of  the  dietary 
nonheme  iron. 
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The  detailed  mechanism  of  iron 
absorption  is  still  somewhat 
controversial.  It  is  generally  agreed  that 
iron  is  bound  by  receptors  in  the  brush 
border  of  mucosal  cells  in  the  upper 
small  intestine;  transferred  across  the 
membrane  by  an  unknown,  but 
presumably  energy-dependent  process: 
transported  to  the  basal  surface  of  the 
epithelium  by  a  carrier  and  finally 
delivered  to  the  iron-transporting 
protein,  transferrin,  in  the  plasma.  As 
already  indicated,  the  iron  status  of  the 
individual,  his  erythropoietic  rate,  and 
other  factors  regulate  the  amount  of  iron 
transported  across  the  intestinal 
muscosa.  Transferrin  transports  iron  to 
the  bone  marrow,  liver,  or  other  tissues 
where  it  can  be  utilized  for  the  synthesis 
of  hemoglobin,  cytochromes,  ferritin, 
and  other  iron-containing  compounds. 
Ferritin  is  an  iron-storage  molecule  with 
a  large  iron-binding  capacity.  It  exists  as 
a  ferric  oxide  complex  and  a  protein 
shell  (apoferritin).  When  saturated,  each 
molecule  can  contain  up  to  4500  iron 
atoms  although  it  usually  contains  less 
than  3000.  Ferritin  provides  a  mobile 
reserve  of  iron  to  meet  the  varying 
needs  of  the  body.  Large  amounts  are 
found  in  the  liver,  spleen,  and 
hematopoietic  organs,  and  lesser 
amounts  in  other  tissues  which  have  no 
apparent  iron-storage  function.  Serum 
ferritin  has  been  used  as  an  index  of 
total  body  iron  because  it  mirrors 
closely  the  quantity  of  iron  stored  in  the 
tissues. 

Another  substance  which  functions  as 
an  iron-storage  compound  is 
hemosiderin.  Its  structure  is  ill-defined, 
being  a  relatively  amorphous  compound, 
containing  up  to  35  percent  iron. 
Hemosiderin  exists  in  the  tissues  as  a 
brown,  granular,  readily  stainable 
pigment;  its  iron  is  mainly  ferric 
hydroxide.  It  has  been  suggested,  on  the 
basis  of  similar  physical  characteristics, 
that  hemosiderin  is  formed  from  the 
denaturation  and  proteolytic  cleavage  of 
ferritin.  Up  to  certain  levels,  both  ferritin 
and  hemosiderin  are  deposited  in  liver 
and  spleen  in  roughly  equal  amounts. 
Morgan  and  Walters  concluded  from 
human  necropsy  material  that 
hemosiderin  begins  to  predominate 
when  total  iron  storage  requirements 
exceed  approximately  1  mg  per  g  of  liver 
or  spleen. 

Iron  is  an  important  but  complex 
determinant  in  the  susceptibility  of 
animals  to  infection.  On  the  one  hand, 
iron  deficiency  impairs  host  defense 
mechanisms  and  reduces  the  animals 
resistance  to  microbial  attack.  On  the 
other  hand,  iron  is  essential  for 
microbial  growth;  its  availability  to  the 


invading  microoganisms  is  reduced 
when  blood  levels  are  low. 

The  bulk  of  excreted  iron  is  found  in 
the  feces,  which  includes  not  only  the 
unabsorbed  portion  from  ingested  food 
but  also  small  amounts  from  biliary 
excretion,  desquamation  from  epithelial 
surfaces  and  gastrointestinal  blood  loss. 
These  losses  amount  to  approximately  1 
mg  per  day  or  less.  Virtually  none  is  lost 
through  the  urine.  Green  et  al.  reported 
that  the  daily  excretion  of  an  80  kg  male 
subject  was  approximately  0.1  mg. 
Menstrual  loss  is  highly  variable  but 
averages  about  15  to  20  mg  monthly. 
Because  of  the  great  differences  in 
physiological  availability  of  iron 
compounds  in  food,  an  overall 
absorption  rate  of  10  percent  has  been 
adopted  in  estimating  the  Recommended 
Dietary  Allowance  (RDA).  Thus,  in 
order  to  provide  the  necessary  retention 
of  1  mg  iron  per  day  in  men  and  in 
postmenopausal  women,  the  RDA  has 
been  set  at  10  mg.  For  women  of 
childbearing  age,  the  RDA  is  increased 
to  18  mg  to  allow  for  the  extra  demands 
inclosed  by  menstruation,  pregnancy 
and  lactation.  For  infants,  the 
recommended  allowance  is  1.5  mg  per 
kg  body  weight.  During  pregnancy,  daily 
supplements  of  30  to  60  mg  of  iron  are 
recommended. 

Oral  administration  of  large  doses  of 
soluble  iron  compounds  to  fasting 
e^qierimental  animals  may  cause 
irritation  and  ulceration  of  the 
gastrointestinal  mucosa.  Doses  in  the 
lethal  range  produce  marked  erosion 
and  mucosal  sloughing  if  death  is 
delayed  for  24  to  48  hours. 

The  acute  toxicities  of  various  iron 
salts  for  laboratory  animals  show  wide 
variations  among  different  iron  salts  and 
animal  species.  Thus,  150  to  305  mg  iron 
per  kg  body  weight  has  been  reported  as 
the  LDso  for  mice  given  ferrous  sulfate 
by  mouth,  but  3800  mg  per  kg  is  the 
comparable  oral  dose  with  ferrous 
carbonate.  Species  differences  also 
appear  to  be  great.  The  LD^  for  ferrous 
fumarate  was  reported  to  be  516  mg  iron 
p«r  kg  in  the  mouse  but  more  than  2300 
mg  per  kg  in  rat.  Dogs  given  lethal 
amounts  of  iron  consistently  displayed 
reduced  cardiac  output,  increased 
peripheral  resistance,  decreased  plasma 
volume,  hemoconcentration.  decreased 
blood  volume,  and  lowered  blood 
pressure.  Metabolic  acidosis  and  the 
accumulation  of  organic  acids  were  also 
evident  before  circulatory  collapse. 

An  estimated  2000  human  cases  of 
iron  poisoning  occur  annually  with 
approximately  12  deaths.  Most  cases 
occur  among  children,  especially  those 
in  the  1  to  2  year  age  group,  who  poison 
themselves  accidently  with  oral  iron 


preparations  prescribed  for  adults.  In  a 
review  of  1645  cases  in  which  children 
had  ingested  toxic  agents.  Greengard 
and  McEnery  reported  the  ferrous 
sulfate  was  responsible  for  6.2  percent 
of  the  incidents.  In  adults,  cases  of  acute 
toxicity  have  been  observed  almost 
exclusively  among  individuals  with 
suicidal  intentions. 

Grotty  estimated  the  average  lethal 
dose  fcH-  an  adult  male  to  be  200  to  250 
mg  per  kg  body  weight  (about  14  g  of 
elemental  iron)  or  approximately  1000 
times  the  Recommended  Dietary 
Allowance. 

Large  doses  of  iron  salts  cause  severe 
gastroenteritis  with  hematemesis, 
abdominal  pain,  diarrhea,  tachycardia, 
rapid  respiration,  depression,  lassitude, 
and  shock.  Hemmorrhagic  necrosis  and 
sloughing  of  the  gastric  mucosal  areas 
with  extension  into  the  submucosa  are 
commonly  observed.  The  necrotic 
surfaces  are  covered  with  an  iron- 
containing  pigment.  Similar,  but  less 
severe,  changes  are  noted  in  the  small 
intestine,  with  the  most  striking  damage 
in  the  proximal  portions.  Metabolic 
acidosis  is  common  in  these  cases. 

Acute  toxicity  resulting  from 
consumption  of  iron-fortified  foods  has 
not  been  reported.  The  Select 
Committee  considers  that  studies  of 
acute  toxicity  of  the  various  iron  forms 
are  of  limited  usefulness  in  evaluating 
the  safety  of  iron  and  iron  salts  as  food 
ingredients. 

Subchronic  and  chronic  toxicities  of 
iron  are  characterized  by  disorders 
associated  with  excessive  iron  loading 
or  storage  in  the  body.  The  storage  iron 
is  predominantly  in  the  form  of  insoluble 
hemosiderin,  and  an  increase  in  iron 
storage  is  called  hemosiderosis  or 
simply  siderosis.  Under  certain 
conditions,  organs  may  contain  grossly 
excessive  amounts  of  storage  iron  and 
show  evidence  of  damage.  Such  a 
condition  is  termed  hemochromatosis. 
As  Jacobs  has  commented,  a  problem 
often  encountered  in  interpreting  iron 
disorders  is  compounded  by  the 
semantic  confusion  resulting  from  the 
indiscriminate  use  of  hemochromatosis 
and  hemosiderosis  as  synonyms  for  iron 
loading. 

In  this  report,  the  term  hemosiderosis 
is  applied  to  conditions  of  increased  iron 
stores  confined  mainly  to  the  cells  of  the 
reticuloendothelial  system  and  without 
obvious  malfunction  or  disease  which 
can  be  attributed  to  the  presence  of  the 
iron.  The  term  hemochromatosis  is 
applied  when  the  organs  containing 
excessive  amounts  of  storage  iron  show 
evidence  of  damage,  usually  fibrosis.  It 
is  distinguished  from  hemosiderosis  by 
well  characterized  clinical  signs  and 
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symptoms,  even  though  the  total  amount 
of  iron  in  the  body  may  be  comparable 
in  the  two  conditions. 

Generahzed  hemosiderosis  may  result 
from  chronic  ingestion  of  large  amounts 
of  bioavailable  iron,  from  repeated 
transfusions,  and  from  certain 
microcytic  hypochromic  anemias,  such 
as  thalassemia  major.  Substantial  iron 
overload  resulting  from  dietary  intake  is 
rare.  The  most  striking  example  of  such 
a  dietary  overload  is  the  hemosiderosis 
which  occurs  among  members  of  the 
Bantu  tribe  in  South  Africa  who 
consume  large  amounts  of  a  beverage 
prepared  in  iron  drums  and  pots.  The 
resulting  brew  is  of  a  low  pH  and 
contains  40  to  89  mg  iron  per  liter.  The 
iron  in  the  beverage  is  well  absorbed, 
presumably  in  the  form  of  small  soluble 
complexes  produced  during 
fermentation.  The  average  iron  intake  of 
adult  Bantu  men  was  estimated  to  be 
about  100  mg  per  day  and  even  greater 
intakes  are  possible  among  heavy 
drinkers.  In  the  siderotic  Bantu, 
hemosiderin  is  deposited  in  the  liver 
parenchymal  and  Kupffer  cells  and  in 
the  spleen  and  bone  marrow.  SigniHcant 
involvement  of  parenchymal  tissues  in 
organs  other  than  the  liver  is 
uncommon,  even  in  the  presence  of 
marked  siderosis.  The  pattern  of  both 
organ  and  cellular  deposition  of  iron 
appears  to  differ  from  thai  found  in 
hemochromatosis. 

Hemochromatosis  is  generally 
regarded  as  a  disease  entity 
characterized  by  extensive  iron  deposits 
in  the  liver,  skin,  heart,  pancreas,  and 
spleen.  Its  etiology  remains 
controversial.  The  typical  patient  with 
hemochromatosis  will  show  portal 
cirrhosis,  bronze  pigmentation,  diabetes 
mellitus,  endocrinopathy.  arthropathy, 
and  cardiac  insufficiency.  The  normal 
control  of  iron  absorption  is  faulty  in 
these  individuals  but  the  basic 
metabolic  defect  has  not  yet  been 
identified.  The  dominant  view  regards 
hemochromatosis  as  a  rare  inborn  error 
of  metabolism,  and  considerable 
evidence  supports  this  contention.  One 
or  more  abnormalities  in  iron 
metabolism  have  been  repeatedly 
recognized  in  25  to  75  percent  of  first- 
degree  relatives  of  patients  with  this 
condition.  Siblings  are  often  affected 
and  in  a  few  cases  overt  disease  has 
been  detected  in  successive  generations. 
McDonald,  however,  has  argued  that 
hemochromatosis  is  always  secondary 
to  dietary,  toxic  or  other  factors 
responsible  for  increased  retention  of 
iron. 

The  frequency  of  hemochromatosis 
has  been  estimated  at  1  in  20.000 
hospital  admissions  and  at  1  in  7000 


hospital  deaths.  However,  this  apparent 
low  frequency  has  been  questioned  by 
some  investigators  who  believe  it  to  be 
a  gross  underestimation  of  the  true 
frequency,  inasmuch  as  diagnosis  has 
usually  been  restricted  to  the  end  stage 
of  the  disease. 

Crosby  has  been  critical  of  the  iron 
fortification  program  in  the  United 
States;  he  believes  it  may  contribute  to 
the  development  of  hemochromatosis 
among  susceptible  individuals.  This 
concern  prompted  Olsson  and 
coworkers  to  search  for  cases  in 
Sweden,  which  has  fortified  foods  with 
iron  for  more  than  30  years.  The  average 
iron  intake  In  Sweden  is  considerably 
higher  than  in  the  United  States  (19  mg 
versus  12  mg  per  day);  42  percent  of  the 
Swedish  intake  come  from  food 
fortification.  Olsson  et  al.  studied  the 
iron  status  of  virtually  all  (347  of  363) 
persons  between  30  and  39  years  of  age 
in  a  small  rural  district  in  Sweden.  All 
persons  with  elevated  serum  iron  levels 
(above  300  ;ig  per  dl)  were  subjected  to 
further  tests  to  evaluate  possible  iron 
overload.  Nine  men  (of  197),  but  no 
women,  had  persistently  high  serum  iron 
levels.  Four  of  these  demonstrated 
increased  iron  stores,  as  indicated  by 
high  transferrin  fron  saturation  (over  70 
percent),  increased  iron  excretion 
induced  by  deferoxamine  injection,  and 
liver  parenchymal  iron.  Phlebotomy 
revealed  excessive  mobihzable  iron 
stores  in  one  man.  Although  the 
investigators  characterized  their 
findings  as  "pre-clinical 
hemochromatosis,"  each  of  the  four  men 
was  in  good  health,  with  no  clinical 
signs  of  the  disorder.  Liver  function  and 
glucose  tolerance  tests  were  nonnal  in 
all  cases.  None  had  laboratory  signs  of 
organ  damage  attributable  to  iron. 

In  a  more  recent  report,  Olsson 
extended  to  17,  his  series  of  patients 
with  suspected  hemochromatosis.  This 
group  consisted  of  14  men  and  3  women 
between  the  ages  of  38  to  78  years,  who 
had  been  treated  in  a  regional  hospital 
serving  approximately  133,000 
inhabitants.  Two  of  the  patients  had 
been  identified  as  possible 
hemochromatotics  from  their  clinical 
signs  and  symptoms,  three  from  clinical 
and  laboratory  investigations  of  their 
relatives,  and  the  remainder  from 
routine  laboratory  tests  or  from  liver 
biopsies  performed  to  clarify  suspected 
hepatic  disorders.  Transferrin  iron 
saturation,  serum  ferritin,  urinary  iron 
excretion  after  deferoxamine  injection, 
and  liver  iron  were  elevated  in  all  cases. 
Cirrhosis  or  significant  fibrosis  was 
reported  in  11,  and  elevated  serum 
transaminase  in  14  of  the  patients. 
Abnormal  glucose  tolerance  curves  were 


present  in  10  cases,  but  only  three 
patients  required  insulin  treatment. 
Abnormal  pigmentation  was  noted  in 
several  of  the  patients,  but  this  was 
seldom  marked.  )oint  pains  were 
reported  by  seven  patients. 
Phlebotomies  were  performed  on  12  of 
the  patients.  Only  two  of  the  17  patients 
exhibited  all  of  the  typical  signs  and 
symptoms  normally  associated  with 
hemocromatosis. 

The  most  reliable  method  for 
assessing  body  iron  stores  is  the 
chemical  estimation  in  various  tissues, 
especially  the  hver.  Sheldon  reported 
the  mean  concentration  of  liver 
nonheme  iron  in  patients  with 
hemochromatosis  to  be  3.6  percent  dry 
weight  (range  1.0  to  7.6  percent).  The 
median  hepatic  concentrations  found  in 
422  adult  Swedish  men  was  about  0.05 
percent.  The  median  values  for 
Czechoslovakian  males  was  about  0.10 
and  that  for  American  males,  about  0.08 
percent.  In  a  study  of  3983  liver 
specimens  from  18  different  countries, 
only  three  were  found  to  contain  iron  in 
concentrations  approaching  1  percent, 
the  lower  limit  of  that  found  in 
hemochromatosis. 

Attempts  to  produce 
hemochromatosis  experimentally  have 
been  largely  unsuccessful.  Various  iron 
preparations  have  been  administered  in 
large  amount  to  rabbits,  dogs,  mice,  rats, 
guinea  pigs,  and  chickens.  They  have 
been  given  orally  with  normal  and 
deficient  diets,  and  in  single  or  multiple 
doses  intravenously,  subcutaneously. 
intraperitoneally,  and  intramuscularly. 
Heavy  deposits  of  iron  in  many  tissues 
have  been  induced  both  after  oral  and 
parenteral  administration,  but  the 
associated  fibrosis  of  the  liver,  spleen, 
and  pancreas,  characteristic  of  human 
hemochromatosis,  has  not  been 
observed. 

The  only  study  known  to  the  Select 
Committee  in  which  liver  injury  in 
animals  has  been  reported  to  resemble 
human  hemochromatosis,  is  that  of 
Lisboa.  This  investigator  administered  a 
total  of  3.5  to  5.8  g  iron  per  kg  body 
weight  to  dogs  intravenously  and/or 
intramuscularly  by  repeated  injections 
of  iron  dextran  or  iron  sorbitol.  Of  19 
dogs,  six  survived  the  experimental 
period  of  35  to  47  months,  and  five 
developed  cirrhosis.  Liver  histology 
showed  disorganization  of  lobular 
architecture,  with  nodular  regeneration, 
slight  fibrosis,  and  mild  inconsistent 
mononuclear  infiltration.  Massive 
deposits  of  iron  were  found  in  the 
parenchyma.  There  were  no  signs  of 
diabetes. 

On  the  other  hand.  Brown  and 
coworkers  also  repeatedly  injected  iron 
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(as  saccharated  iron  oxide] 
intravenously  into  dogs  over  a  period  of 
6  to  10  weeks,  until  a  total  of  0.5  to  1.0  g 
per  kg  had  been  administered.  The 
animals  were  sacrificed  81  and  84 
months  after  the  start  of  the  experiment. 
Large  amounts  of  iron  were  found  in  the 
liver,  spleen,  bone  marrow,  and  lymph 
nodes,  but  liver  function  tests  and 
histologic  sections  at  biopsy  or  necropsy 
failed  to  reveal  any  evidence  of 
cirrhosis.  There  was  no  diabetes  or 
pancreatic  fibrosis.  Blindness  developed 
about  3  years  after  the  start  of  the 
experiment  with  lesions  resembling 
those  of  retinitis  pigmentosa.  (Lisboa 
found  no  sign  of  this  condition  in  his 
animals).  In  a  subsequent  experiment. 
Brown  et  al.  injected  dogs  intravenously, 
intraperitoneally.  or  intramuscularly 
with  125  to  250  mg  iron  (as  iron  dextran 
or  saccharated  iron  oxide]  daily  or  twice 
weekly  until  the  death  of  the  animals. 
Death  occurred  in  5  to  10  months  after 
total  injections  of  2.S  to  3.3  g  iron  per  kg 
body  weight.  After  about  4  months  when 
more  than  2  g  iron  has  been  injected,  the 
animals  showed  a  decreased  serum 
albumin,  anorexia,  apathy,  and  weight 
loss.  One  dog  developed  ascites  and 
anasarca.  Except  for  scattered,  small 
areas  of  focal  necrosis  and  massive 
reticuloendothelial  iron  deposits,  the 
livers  of  these  dogs  did  not  appear 
seriously  damaged.  There  was  no 
fibrous  tissue  response  to  the  iron 
deposits,  and  no  evidence  of 
hemochromatosis,  cirrhosis,  or  diabetes. 

Feeding  studies  in  animals  also  have 
failed  to  produce  changes  resembling 
hemochromatosis.  Rather  fed  rats  a  diet 
containing  6  percent  ferric  citrate  (about 
1  g  iron  per  kg  per  day]  for  6  to  18 
months.  At  necrospy,  livers  were 
engorged  with  hemosiderin,  chiefly  In 
the  parenchymal  and  Kupffer  cells,  with 
large  deposits  also  in  the  spleen, 
abdominal  lymph  nodes,  pancreas, 
kidneys,  and  adrenals.  However, 
cirrhosis  was  not  observed  in  any  of  the 
experimental  animals.  Similarly,  Finch 
et  al.  fed  mice  a  diet  containing  2 
percent  ferric  citrate  (about  500  mg  iron 
per  kg  per  day)  for  24  days.  The  liver 
iron  increased  twenty-fold  during  this 
period  and  represented  74  percent  of  the 
total  body  iron,  in  contrast  to  17  percent 
in  the  control  animals.  No  other  change 
was  reported.  Adult  mongrel  dogs  fed 
about  200  mg  iron  per  kg  daily  as  ferric 
citrate  for  2  to  6  months  developed 
marked  hepatic  parenchymal 
hemosiderosis  but  no  cirrhosis  or 
fibrosis.  Kinney  et  al.  fed  adult  male  rats 
a  com  grit  diet  supplemented  with  2 
percent  ferric  citrate  which  provided 
about  300  mg  iron  per  kg  daily.  After  27 
to  33  days,  the  liver  iron  of  the 


experimental  rats  was  3.6  times  that  of 
controls  and  after  56  to  61  days  it  was 
16.3  limes.  This  histological  picture  was 
that  of  progressive  hemosiderosis  of  the 
hepatic  parenchyma  and  of  the 
reticuloendothelial  system. 

B.  Biological  effects  of  individual  forms 
of  iron 

1.  Elemental  iron  powders 

Induded  under  this  heading  are  iron 
particles  produced  by  the  reduction  of 
iron  oxide,  by  electrolysis,  or  by 
decomposition  of  iron  pentacarbonyl.  As 
pointed  out  eariier,  all  these  forms  of 
elemental  iron  have  often  been 
erroneously  subsumed  within  the  terms 
"reduced  iron"  or  "ferrum  reductum," 
However,  the  bioavailability  of  each 
depends  upon  its  particle  size,  surface 
area,  and  purity^  these  properties  vary 
with  the  method  of  preparation. 

Elemental  iron  has  certain 
disadvantages  as  a  fortifying  agent  for 
flour.  Its  high  density  compared  with 
flour  makes  it  difficult  to  maintain 
stable  blends  of  uniform  content,  and  its 
dark  color  may  be  objectionable  in  some 
products  such  as  pasta.  Nevertheless, 
the  chemical  inertness  and  low  cost  of 
this  form  have  made  it  an  important 
agent  in  fortifying  flour  and  other 
products  requiring  extended  periods  of 
storage.  Waddell  estimated  that 
approximately  30  percent  of  all  iron 
added  to  grain  products  in  1970  was 
elemental  iron;  a  recent  survey  by  NRC 
suggests  that  the  percentage  may  be 
even  higher  today.  This  survey  revealed 
that  In  1975,  almost  80  percent  of  the 
total  fortification  of  foods  with  iron  was 
with  elemental  iron. 

Berg  and  van  Pelt  state  that 
electrolytic  iron  of  "small  particle  size" 
is  currently  used  by  all  manufacturers  of 
infant  cereals.  The  Select  Committee 
has  no  data  on  the  relative  use  of  the 
different  forms  of  elemental  iron  for 
other  food  fortification. 

The  effectiveness  of  "reduced  iron"  in 
repleting  hemoglobin  of  anemic  rats  or 
chicks  was  studied  in  a  collaborative 
experiment  among  eight  American  and 
Canadian  laboratories.  Compared  with 
ferrous  sulfate,  which  was  assigned  a 
biological  value  of  100,  the  "reduced 
iron"  has  an  average  rating  of  46,  with 
values  in  the  individual  laboratories 
ranging  from  27  to  100.  Amine  et  al.,  in 
similar  bioassays  with  anemic  rats  and 
chicks,  reported  bioavailability  of 
reduced  iron  to  be  91.4  percent  that  of 
ferrous  sulfate. 

Tl»e  importance  of  particle  size  in  the 
absorption  and  utilization  of  powdered 
iron  was  convincingly  demonstrated  by 
Motzok  et  al.  They  determined  the 
biological  values  of  different-sized 


particles  in  replelixig  the  hemoglobin  of 
anemic  rats  and  chicks.  The  iron 
particles  were  7  to  10  microns,  14  to  19 
microns  and  27  to  40  microns  in  size. 
The  investigators  found  the  biological 
values  compared  with  ferrous  sulfate 
were  45,  21  and  12  in  the  rat,  and  65, 49 
and  41  in  the  chick,  respectively. 

In  man  even  higher  values  for  the 
bioavailability  of  reduced  iron  have 
been  reported  by  Cook  et  al.  Iron 
reduced  by  hydrogen  was  milled  to 
particles  5  to  10  microns  in  size, 
incorporated  into  dinner  rolls,  and 
consumed  by  human  volunteers.  The 
bioavailability  of  the  reduced  iron  was 
95  percent  that  of  ferrous  sulfate  in  rolls 
similarly  prepared.  The  major 
determinant  for  the  bioavailability  of 
elemental  iron  appeared  to  be  the  size  of 
the  partides.  Sacks  and  Houchin 
compared  the  ability  of  elemental  iron 
powder  of  different  particle  size 
prepared  by  different  techniques,  to 
repair  iron  deficiency  in  rats.  They 
found  carbonyl  iron  to  be  the  most 
effective  of  the  various  forms  tested. 
This  form  can  be  obtained  in  extremely 
pure  form  and  manufactured  to  rigid 
specifications.  With  particles  less  then  5 
microns  in  size,  carbonyl  iron  was  66 
percent  as  bioavailable  as  ferrous 
sulfate.  Electrolytic  iron  particles  were 
somewhat  larger  (up  to  20  microns)  and 
have  a  48  percent  bioavailability,  while 
hydrogen-reduced  iron  with  particle  size 
up  to  149  microns  had  a  bioavailability 
only  24  percent  that  of  ferrous  sulfate. 
Powdered  iron  appears  to  be  among 
the  least  toxic  of  the  various 
preparations  tested.  Shanas  and  Boyd 
administered  "reduced  iron" 
intragastrically  to  rats.  Below  doses  of 
10  g  per  kg  body  weight  there  was  no 
evidence  of  gastrointestinal  irritation. 
No  deaths  occurred  in  animals  receiving 
less  than  50  g  per  kg  and  the  LDso  was 
98.6  g  per  kg  body  weight.  Death  was 
apparendy  caused  by  bowel  obstruction 
rather  than  by  cellular  damage.  At  this 
dosage  level  death  usually  occurred 
within  48  hours.  When  death  was 
delayed  to  60  hours,  it  resulted  primarily 
from  severe  gastroenteritis  complicated 
by  dehydration,  hemoconcentration,  and 
electrolyte  imbalance.  As  previously 
stated,  the  Select  Committee  considers 
such  acute  studies  of  little  relevance  to 
the  questions  of  food  fortification. 

Carbonyl  iron  has  been  reported  to 
have  a  comparably  low  acute  toxicity. 
Volkheimer  et  al.  fed  massive  doses  (250 
g]  to  fasting  dogs  without  apparent 
harm.  Sacks  and  Houchins  gave  1  to  2  g 
intragastrically  to  100  g  rats,  and  Crosby 
fed  5  g  doses  to  rats  (weight  and  age  not 
reported).  No  diarrhea,  intestinal 
lesions,  or  other  ill  effects  were  noted. 
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Crosby,  serving  as  nis  own  subject, 
consumed  5  tolO  g  doses  without 
discomfort. 

Sacks  and  Houchins  fed  130  mg 
carbonyl  iron  per  kg  body  weij^t  daily 
to  rats  for  6  months.  Upon  necropsy  they 
found  no  stainable  iron  in  the 
duodenum,  liver  or  pancreas.  Siderosis 
was  seen  in  the  spleen,  but  the 
investigations  claimed  this  to  be  no 
more  marked  than  that  observed  in 
animals  fed  a  laboratory  ration. 

2.  Ferrous  compounds 

It  has  been  repeatedly  demonstrated 
that  iron  in  the  ferrous  state  is  more 
readily  absorbed  from  the  intestinal 
tract  of  man  than  ferric  iron.  The 
difference  can  be  explained  most  readily 
by  the  formation  of  undissociated  ferric 
hydroxide  at  the  pH  existing  in  the  small 
intestine  when  a  ferric  salt  is  given. 
Furthermore,  the  ferric  iron  is  more  apt 
than  the  ferrous  to  form  other  insoluble 
or  complex  compounds  which  further 
reduce  absorption.  Brise  and  Hallberg 
concluded  that  the  difference  in 
absorption  between  ferrous  and  ferric 
iron  is  of  such  a  magnitude  that  "ferric 
iron  has  no  place  in  oral  iron  therapy." 
However,  in  contrast  to  man's  relative 
inability  to  absorb  ferric  iron,  rats,  dogs, 
and  chicks  appear  to  absorb  both 
ferrous  and  ferric  iron  with  roughly 
equal  facility.  For  this  reason,  Narasinga 
Rao  et  al.  have  criticized  the  customary 
use  of  these  animals  in  studying  iron 
availability  from  human  diets.  They 
recommended  the  monkey  as  a  more 
appropriate  animal  model. 

Moore  et  al.  in  1939,  first  reported  that 
ascorbic  acid  increased  the  absorption 
of  nonheme  iron  in  food.  It  has  not  been 
confirmed  repeatedly  that  ascorbic  acid 
given  in  combination  with  various  iron 
salts,  both  ferrous  and  ferric  will 
significantly  enhance  the  absorption  of 
iron  from  the  diet.  The  enhancing 
property  of  ascorbic  acid  is  believed  to 
result  from  its  dual  action  of  reducing 
the  ferric  iron  and  of  forming  soluble 
chelates.  The  soluble  iron-ascorbate 
chelate  maintains  solubility  in  the 
neutral  or  alkaline  milieu  of  the 
duodenum  and  also  prevents  the 
formation  of  insoluble  ligands  such  as 
oxalates,  carbonates,  and  phytates 
which  would  precipitate  iron.  It  has  a 
low  stability  constant  which  suggests 
that  the  chelate  would  readily  release  its 
iron  to  mucosal  receptors. 

As  little  as  60  mg  ascorbic  acid  added 
to  a  meal  of  rice  more  than  tripled  the 
absorption  of  iron.  Cook  and  Monsen 
tested  the  effect  of  various  doses  of 
ascorbic  acid  on  the  absorption  of  iron 
from  a  semisynthetic  diet  containing  no 
meat.  They  found  the  absorption  to  be 
directly  proportional  to  the  amount  of 


added  ascorbic  acid  over  the  range  ot  25 
to  1000  mg.  At  these  extremes,  iron 
absorption  was  increased  1.65  to  9.57 
times,  respectively,  that  of  the 
unsupplemented  diet.  The  investigators 
concluded  that  individuals  who 
routinely  ingest  large  amounts  of 
ascorbic  acid  may  increase  their  iron 
absorption  several-fold,  thus  posing  a 
potential  problem  among  persons  with 
faulty  iron-regulatory  mechanisms. 

Moller  reported  that  iron  given  as 
synthetic  ferrous  ascorbate  was  much 
more  readily  absorbed  in  pigs  of 
different  ages  than  when  fed  as  ferric 
ammonium  citrate,  iron  fructose,  or  iron 
dextran.  The  Select  Committee  is  aware 
of  no  other  report  in  which  the  synthetic 
form  has  been  employed.  As  stated 
earlier,  stoichiometric  or  excess 
quantities  of  ascorbic  acid  are  usually 
added  to  an  iron  salt  and  the  resulting 
preparation  considered  to  be  ferrous 
ascorbate.  Mikhaylova  found  that  a 
ferrous  ascorbate  "preparation"  was 
more  effective  than  hydrogen-reduced 
iron,  ferrous  carbonate,  or  ferrous 
malate  in  raising  the  serum  level  of  iron 
in  patients  with  iron-deficiency  anemia. 
Administration  of  1  g  of  ferrous 
ascorbate  increased  the  serum  iron  from 
28  micrograms  to  200  micrograms  per 
100  ml  serum  within  3  hours.  The  serum 
level  remained  elevated  in  some 
patients  24  hours  after  ingestion  of 
ferrous  ascorbate.  an  effect  not 
observed  with  any  other  iron 
preparation  tested.  Beresford  et  al. 
administered  a  solution  of  labeled 
ferrous  sulfate  together  with  ascorbic 
acid  via  nasogastric  tube  to  19  infants 
and  young  children.  The  authors 
designated  the  resulting  preparation  as 
ferrous  ascorbate.  The  average 
absorption  of  the  labeled  iron  in 
children  with  normal  temperatures  was 
41.2  percent  of  the  administered  dose 
but  only  15.1  percent  during  their  febrile 
states. 

Twenty  stock  mice  were  injected 
subcutaneously  with  0.2  ml  of  "ferrous 
ascorbate"  containing  0.3  mg  iron  at 
weekly  intervals  for  43  weeks  without 
developing  tumors  at  any  site. 

Ferrous  carbonate.  Ferrous  carbonate 
was  the  earliest  preparation  used  in  the 
treatment  of  iron  deficiency  anemias.  It 
was  first  adopted  by  the  French 
physician  Pierre  Blaud  in  1831  to  treat 
"chlorosis"  and  for  decades,  ferrous 
carbonate  in  the  form  of  "Blaud's  Pills" 
or  "Blaud's  Mass"  was  the  accepted 
hematinic.  A  mixture  of  15  percent 
ferrous  carbonate  with  sucrose  (ferrous 
carbonate  saccharate)  forms  a  more 
soluble  preparation  and  has  also  been 
used  as  a  hematinic. 

When  given  orally  to  dogs,  the  acute 
toxicity  of  ferrous  carbonate  was 


reported  to  be  less  than  that  of  ferrous 
sulfate,  gluconate,  or  succinate  and  has 
therefore  been  suggested  as  an 
alternative  to  more  commonly  used 
therapeutic  agents.  D'Arcy  and  Howard 
administered  as  much  as  1.0  g  iron  per 
kg  body  weight  as  ferrous  carbonate  to 
dogs  for  15  days,  with  no  toxic  signs,  or 
evidence  of  damage  to  the  stomach  or 
intestine  at  necropsy.  Ferrous  sulfate 
and  ferrous  gluconate  caused  vomiting, 
diarrhea,  or  gastrointestinal  damage  at 
iron  intakes  of  one-fourth  or  less  of  this 
amount.  The  low  toxicity  of  this 
compound  probably  results  from  its 
relative  insolubility  in  the 
gastrointestinal  tract.  Its  low  solubility 
probably  also  explains  its  poor 
bioavailability.  Fritz  et  al.  found  it  to  be 
0  to  6  percent  as  effective  as  ferrous 
sulfate  in  repleting  hemoglobin  anemic 
chicks  and  rats. 

Ferrous  citrate.  Little  information  is 
available  on  the  safety  of  ferrous  citrate. 
Citrate  is  produced  in  normal  metabolic 
processes  and  no  hazard  is  suspected 
when  it  is  ingested  in  moderate 
amounts.  Ferrous  citrate  is  absorbed 
moderately  well,  but  more  poorly  than 
some  of  the  other  ferrous  compounds 
investigated.  Brise  and  Hallberg 
compared  its  absorption  with  other  iron 
compounds  in  man.  In  five  normal 
subjects,  the  absorption  of  iron  from 
ferrous  citrate  was  56  to  91  percent 
(average  74  percent)  that  of  ferrous 
sulfate.  It  has  a  low  stability  constant 
which  suggests  that  its  iron  should  be 
relinquished  to  the  mucosal  receptors. 
Seven  other  ferrous  salts  were  more 
readily  absorbed  than  citrate,  and  only 
tartrate  and  pyrophosphate  among  the 
ferrous  salts  tested  showed  poorer 
absorption.  Theuer  et  al.,  however, 
reported  that  ferrous  citrate  provided 
the  greatest  iron  availability  of  eight 
salts  tested  when  added  to  liquid  infant 
formulas.  Anemic  rats  were  fed 
supplements  of  a  lyophilized,  milk-based 
infant  formula  containing  0.25  mg  iron  as 
ferrous  citrate  daily.  The  hemoglobin 
increase  in  these  rats  was  greater  than 
that  attained  from  any  other  iron 
supplement,  including  ferrous  sulfate. 

The  amount  of  ferrous  citrate  used  as 
a  dietary  supplement  in  foods  is  not 
known  and  the  Select  Committee  is  not 
aware  of  current  use  in  infant  formulas. 
It  is  reportedly  used  in  a  special  dietary 
beverage  at  a  level  of  16.9  mg  per  liter, 
and  in  an  extremely  small  percentage  of 
the  milk  sold  by  dairies.  The 
International  Nutritional  Anemia 
Consultative  Group,  on  the  basis  of 
bioavailability  and  cost,  lists  ferrous 
citrate  as  a  commercially  available 
compound  and  recommends  its  use  as  a 
fortifying  agent  in  beverages  and  sugars. 
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Ferrous  fumarate.  Ferrous  fumarate  is 
used  extensively  as  an  oral  hematinic 
for  adults  and  infants,  but  the  extent  of 
its  addition  to  foods  is  not  known.  It  is 
an  iron  supplement  to  certain  cereals 
and  beverages  and  to  a  com-soy-milk 
blended  food.  It  has  been  reported  to 
produce  unacceptable  flavors  in  milk, 
but  to  be  an  acceptable  additive  in 
cocoa  powder  and  coffee.  Ferrous 
fumarate  is  relatively  soluble  and  is 
readily  absorbed  from  the 
gastrointestinal  tract.  It  too,  has  a 
relatively  low  stability  constant  Fritz  et 
al.  reported  that  it  was  as  effective  as 
ferrous  sulfate  in  repleting  hemoglobin 
in  rats  and  chicks  made  anemic  on  a 
low-iron  diet  Similarily,  it  was 
absorbed  as  well  as  ferrous  sulfate  by 
normal  human  subjects.  Its  acute 
toxicity  in  animals  is  less  than  that  of 
ferrous  sulfate  and  of  ferrous  gluconate: 
it  causes  less  gastric  irritation  in  rabbits 
and  vomiting  in  cats  than  these 
compounds. 

Clinical  studies  have  confirmed  the 
effectiveness  of  ferrous  fumurate  as  a 
hematinic.  The  incidence  of  side  effects 
is  approximately  that  experienced  with 
ferrous  sulfate  or  ferrous  gluconate.  A 
total  of  118  men  and  women  were  given 
74  mg  iron,  three  times  daily  for  14  days, 
in  the  form  of  ferrous  fumarate.  Side- 
effects  were  reported  in  28.4  percent  of 
the  cases,  compared  with  27.9,  31.5,  and 
13.9  percent  from  subjects  receiving 
ferrous  sulfate,  ferrous  gluconate,  and 
placebo,  respectively.  The  common 
complaint  was  constipation  (10  percent], 
followed  by  diarrhea  (6.4  percent)  and 
"heartburn"  (5.5  percent).  Six  (5.5 
percent)  of  the  subjects  discontinued 
therapy.  Ferrous  fumarate  enjoys  one 
advantage  in  pill  form  over  the  other 
iron  salts:  It  is  stable  without  a  sugar 
coating,  thus  reducing  the  danger  of 
overdosing  in  children  attracted  by  the 
sweet  taste  of  coated  pills.  It  is  widely 
used  in  pill  or  liquid  form  as  iron 
supplements  sold  over  the  counter.  The 
Physicians'  Desk  Reference  lists  more 
than  a  score  of  such  preparations 
currently  available. 

Ferrous  fumarate  is  one  of  the 
compounds  recommended  by  the 
International  Nutritional  Anemia 
Consultative  Croup  for  use  in  infant 
formulas  on  the  basis  of  its 
bioavailability  and  cost 

Ferrous  gluconate.  Relatively  large 
amounts  of  the  gluconate  anion  are 
produced  daily  by  the  normal  individual, 
and  the  consumption  of  moderate 
amounts  poses  no  significant  hazard. 
The  solubihty  and  safety  of  various 
gluconates  have  made  it  a  popular 
vehicle  with  which  to  introduce  certain 
metallic  cations  into  the  body  as  dietary 


supiJements.  Gluconate  salts  are  GRAS 
with  copper  (21  CFR  182.5280,  and 
182.8260),  sodium  (21  CFR  182.6757), 
manganese  (21  CFR  182.5452,  and 
182.8452),  zinc  (21  CFR  182.5788,  and 
182.8988),  and  calcium  (21  CFR  182.1199), 
as  well  as  with  iron  (21  CFR  182.5308, 
and  182.8308).  Ferrous  gluconate  is  also 
used  as  a  color  additive  in  ripe  olives 
(21  CFR  73.180). 

The  bioavailability  of  ferrous 
gluconate  is  high,  approaching  that  of 
ferrous  sulfate  whereas  its  acute  toxicity 
is  significantly  less.  Its  low  stability 
constant  should  allow  a  rapid  release  of 
iron  to  intestinal  receptors.  When  given 
at  levels  of  100  mg  iron  per  day  to  male 
patients  with  iron-deficiency  anemia  it 
produced  an  increase  in  hemoglobin  of 
about  65  percent  within  4  weeks.  Two  of 
20  patients  developed  abdominal  pains 
and  diarrhea  within  the  first  week  and 
one  complained  of  vomiting.  Hallberg  et 
al.  gave  196  normal  subjects  180  mg  iron 
in  the  form  of  ferrous  gluconate  daily  for 
14  days.  Approximately  one-quarter  of 
the  subjects  complained  of  side  effects, 
the  most  common  of  which  was 
constipation.  No  difference  could  be 
detected  in  the  incidence  or  type  of  side 
effects  between  these  subjects,  and 
those  receiving  an  equal  amouint  of  iron 
in  the  form  of  ferrous  sulfate.  Hoppe  et 
al.  in  1955  reviewed  the  toxicity  of  the 
various  iron  compounds  used 
therapeutically  and  concluded  that 
ferrous  gluconate  appeared  to  be  less 
toxic  and  irritating  than  the  other 
common  sources  of  iron  then  used  in 
anemia  therapy.  A  number  of  ferrous 
gluconate  preparations  are  available 
without  prescription  as  sources  of  iron 
supplementation. 

Vihen  thermally  processed  and  freeze- 
dried,  ferrous  gluconate  maintained  high 
availability  in  both  soy  and  milk  infant 
formula  products. 

Ferrous  gluconate  was  tested  for 
mutagenic  activity  in  a  series  of  in  vitro 
microbial  assays  with  and  without 
metabolic  activation  by  mammaUan 
systems.  Both  the  plate  and  suspension 
test  procedures  were  employed  with 
Salmonella  typhimurium  strains  TA- 
1535.  -1537,  and  -1538  and 
Saccharomyces  cerevisiae,  strain  D4  as 
the  test  organisms.  Activating 
preparations  were  made  &om  lung.  Uver, 
and  testes  of  ICR  random-bred  mice. 
Sprague-Dawley  rats  and  Macaca 
mulatto  monkeys.  Ferrous  gluconate 
was  mutagenic  in  the  activation  tests 
systems  with  TA-1538  and  monkey  liver 
tissue  using  the  suspension  test 
procedure.  However,  in  reviewing  these 
data,  the  investigator  subsequently 
concluded  that  the  results  were  variable, 
and  no  firm  conclusion  could  be  drawn. 


None  of  the  other  tests  was  positive. 
Ferrous  ^neonate  was  nonmutagenic  in 
tests  with  Drosophila. 

Haddow  and  Homing  reported  that 
weekly  subcutaneous  injections  of  5  mg 
ferrous  gluconate  into  20  stock  mice  for 
13  weeks  produced  one  fibroma  at  the 
site  of  injection,  one  thecoma,  and  one 
thymoma. 

Ferrous  gluconate  was  injected  into 
the  egg  air  cell  and  yolk  at 
preincubation  and  after  96  hours  of 
incubation.  Air  cell  treatment  at  96 
hours  produced  a  significant  increase  in 
mortality  and  abnormalities  over  the 
control  birds.  The  abnormalities 
included  anophthalmia,  buphthalmia, 
ablepharia,  eyelid  dysplasia,  cleft 
palate,  and  exencephaly. 

Ferrous  lactate.  Ferrous  lactate  is 
very  soluble,  and  its  iron  is  readily 
bioavailable.  No  stability  constant  could 
be  found  for  this  compound,  but  values 
for  other  metallic  lactate  complexes 
suggest  that  the  iron  irom  ferrous  lactate 
would  be  readily  given  up  to  mucosal 
receptors.  The  anion  is  produced  in 
normal  metabolic  processes  at  levels 
many-fold  that  employed  in  usual  iron 
supplementation.  Brise  and  Halberg 
compared  the  absorption  of  various  iron 
salts  and  found  ferrous  lactate  to  be  one 
of  the  most  effective  studied.  Its  average 
absorption  in  five  human  subjects  was 
106  percent  that  of  ferrous  sulfate  used 
as  a  standard.  Theuer  et  al.  reported 
similar  results  when  ferrous  lactate  was 
added  to  milk-  or  soy-based  infant 
formula  products  and  then  heated  and 
freeze-dried.  The  relative  biological 
value  (RfiV)  based  on  the  hemoglobin 
repletion  test  was  104  in  the  soy  isolate 
base  and  118  in  the  milk  base  compared 
with  ferrous  sulfate.  The  addition  of  this 
salt  as  a  fortifying  agent  in  beverages 
has  been  recommended  by  the 
International  Nutrition  Anemia 
Consultative  Group,  on  the  basis  of  its 
bioavailability  and  cost 

Weekly  subcutaneous  injections  of  5 
mg  of  ferrous  lactate  trihydrate  (1.0  mg 
iron)  into  20  albino  mice  were 
associated  with  two  carcinomas  and 
one  fibrosarcoma  at  the  injection  sites 
within  the  21  week  test  period. 

Alterman  investigated  the  teratogenic 
effects  of  ferrous  lactate  to  the 
developing  chick  embryo.  Various 
scattered  abnormalities  occurred,  but 
serious  abnormalities  were  not 
significantly  greater  or  different  from 
controls.  The  investigator  concluded 
that  ferrous  lactate  was  nonteratogenic 
under  the  test  conditions  employed. 

Ferrous  sulfate.  Ferrous  sulfate  has 
been  the  most  thoroughly  investigated  of 
the  iron  salts  and  has  become 
recognized  as  the  standard  against 
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which  other  compounds  are  evaluated.  It 
appears  to  be  the  most  acutely  toxic  of 
the  iron  salts  currently  used  in  foods. 
However,  it  is  difficult  to  place  these 
salts  in  rank  order,  for  as  Hoskins  has 
pointed  out.  the  LD50  values  may  reflect 
variations  in  strain  specificity  or  prior 
treatment  of  the  animals  rather  than 
intrinsic  toxicity  of  the  iron  salt  Further, 
it  is  the  opinion  of  the  Select  Committee 
that  acute  toxicity  has  httle  relevance  to 
the  safety  of  iron  fortification  of  foods. 

Rats  receiving  100  to  300  mg  iron  per 
kg  body  weight  intragastrically  as 
ferrous  sulfate  survived  and  showed  no 
gross  evidence  of  liver  necrosis.  Four  of 
six  rats  receiving  400  mg  per  kg  died 
within  40  hours  and  39  of  55  rats 
receiving  500  mg  per  kg  within  12  hours. 
The  latter  animals  suHered  periportal  or 
midzonal  hver  cells  necrosis.  The 
surviving  animals  developed  peripheral 
vasoconstriction  and  diarrhea  vnthin  1 
hour  following  iron  ingestion. 

They  were  hstless  but  exhibited  only 
moderate  decreases  in  blood  pressure. 
Electron  microscopic  examination  of  the 
liver  cells  revealed  slainable  iron  in 
swollen  or  necrotic  bepatocytes 
although  these  cells  appeared  normal  by 
light  microscopy.  The  parenchymal  cells 
were  irreversibly  injured  and  became 
greatly  swollen  prior  to  necrosis.  All 
animals  receiving  iron,  including  those 
with  no  other  evidence  of  cell  injury, 
had  characteristic  granules  in  the 
intracristal  lumina  of  liver  cell 
mitochondria.  These  mitochondrial 
changes  appear  to  be  the  first 
observable  effects  of  acute  iron  toxicity. 

Dogs  given  150  to  400  mg  iron  per  kg 
as  ferrous  sulfate  by  gavage  or  by 
enema,  or  10  mg  per  kg  intravenously, 
began  to  hyperventilate  within  an  hour 
after  administration.  Marked  metabolic 
acidosis  developed  with  blood  pH 
values  as  low  as  6.7  after  6  hours.  The 
severity  of  the  acidosis  was  roughly 
proportional  to  the  amount  of  ferrous 
sulfate  administered.  The  cardiac  output 
decreased  progressively  because  of 
diminished  venous  return,  but  arteriolar 
constriction  maintained  normal  blood 
pressure  until  final  collapse.  When 
animals  survived  the  acute  phase  of  iron 
intoxication,  their  blood  pH  returned  to 
normal  within  24  hours.  The  direct  cause 
of  death  in  most  cases  was  respiratory 
failure. 

Acute  toxicity  of  ferrous  sulfate  in 
man  is  highly  variable.  As  little  as  1  g 
(about  3  mg  iron  per  kg  body  weight)  has 
proved  fatal  in  an  adult,  whereas 
recovery  has  been  reported  in  a  30- 
month-old  child  who  had  ingested  15  g 
(about  250  mg  iron  per  kg  b»dy  weight). 
The  extensive  experience  with 
therapeutic  doses  of  ferrous  sulfate  and 
other  iron  salts  in  the  treatment  of  iron 


deficiency  in  all  age  groups  indicates  a 
low  toxicity.  Thus,  adults  in  many  cases 
have  taken  300  mg  ferrous  sulfate  three 
times  daily  for  years  without  apparent 
ill  effects.  Murphy  reported  a  woman 
who  had  taken  over  4.5  kg  of  ferrous 
sulfate  over  a  19-year  period  with  no 
clinical  or  biochemical  evidence  of 
hemochromatosis  or  other  pathology. 
For  most  of  this  period,  she  had  taken 
three  200  mg  tablets  of  ferrous  sulfate 
daily  and  for  approximately  12  months 
had  taken  six  tablets  daily.  Her  serum 
iron,  total  iron-binding  capacity,  and 
liver  function  tests  were  within  normal 
limits.  Liver  biopsy  was  not  performed. 
Wallerstein  and  Robbins  reported 
hemochromatosis  in  a  patient  with 
chronic  hemolytic  anemia  who  had 
ingested  about  500  g  iron  in  the  form  of 
ferrous  sulfate  over  a  period  of  12  years. 

Ferrous  sulfate  was  found  not  to  be 
teratogenic  to  the  developing  chick 
embryo.  The  administration  of  up  to  200 
mg  per  kg  of  ferrous  sulfate  orally  to 
pregnant  rats  or  of  160  mg  per  kg  to 
pregnant  mice  for  10  consecutive  days 
had  no  cleariy  discernible  effect  on 
nidation  or  on  maternal  or  fetal  survival 
The  number  of  abnormalities  seen  in 
either  soft  or  skeletal  tissues  did  not 
differ  from  controls. 

Ferrous  sulfate  was  tested  for 
mutagenic  activity  with  S.  cerevisiae, 
strain  D4,  and  S.  typhimurium,  strains 
TA-1535,  -1537,  and  -1538  with  and 
without  activation.  Mutagenicity  was 
evaluated  by  both  plate  and  suspension 
assay  procedures.  According  to  the 
investigators,  the  results  from  the 
Salmonella  suspension  assay  "strongly 
suggest"  some  mutagenic  activity  after 
metabolic  activation.  No  mutagenicity 
was  observed  using  the  plate  assay 
procedure  with  or  without  metabolic 
activation.  Results  with  the  yeast 
indicator  organisms  showed  no 
mutagenic  activity.  Ferrous  sulfate 
showed  no  mutagenic  activity  when 
tested  in  Drosophila. 

No  tumors  were  reported  among  10 
mice  (strains  A  and  FAIC)  receiving 
single  intradermal  injections  of  0.05  ml 
of  0.05  M  ferrous  sulfate  (about  0.15  mg 
iron).  Weekly  subcutaneous  injection  of 
2.5  mg  of  ferrous  sulfate  (0.3  mg  iron) 
into  20  stock  mice  for  16  weeks 
produced  one  fibroma  at  the  injection 
site. 

Ferrous  sulfate  promotes  the 
oxidation  of  fat,  producing  undesirable 
effects  on  color,  flavor,  and  aroma 
during  storage  of  fat-containing 
products.  To  prevent  the  induction  of 
rancidity  in  enriched  flours,  an 
encapsulated  ferrous  sulfate  has  been 
developed,  which  significantly  lengthens 
the  storage  Hfe.  It  has  the  added 
advantage  of  possessing  a  density 


similar  to  flours,  thus  eliminating  the 
settling  problem  encountered  with 
elemental  iron. 

As  mentioned  earlier,  ferrous  sulfate 
is  the  standard  against  which  other  iron 
compounds  are  compared  for 
bioavailability  and  has  been  so 
recommended  by  the  Association  of 
Official  Analytical  Chemists.  Although 
its  relative  biological  value  (RBV)  thus 
becomes  100  by  defmition,  this  does  not 
imply  that  it  is  completely  utilized. 
ActuaUy.  the  absorption  in  man  may 
vary  widely  from  less  than  1  to  more 
than  50  percent,  depending  on  the 
individual  and  various  other  factors. 

3.  Ferric  compounds 

References  have  already  been  made 
to  the  greater  bioavailability  of  iron  in 
ferrous  than  in  ferric  compounds.  This 
has  been  demonstrated  both  in 
laboratory  and  clinical  studies.  Clinical 
investigators  report  that  patients  with 
hypochromic  anemia  generally  require 
about  five  times  as  much  ferric  iron  as 
ferrous  iron  to  achieve  maximal 
hemoglobin  production.  The  difference 
in  effectiveness  is  attributed  in  large 
part  to  the  lesser  solubility  of  ferric 
compounds  in  the  intestine.  However. 
Viteri  et  aJ.  claim  that  aqueous  solutions 
of  ferrous  salts  are  rapidly  oxidized  to 
the  ferric  state  unless  strict  reducing 
conditions  are  maintained.  In  any  event, 
ferric  compoimds  remain  a  major  source 
of  food  fortification,  although  they 
appear  to  be  relinquishing  their 
preeminence  in  flavor  of  elemental  iron. 
In  1970,  according  to  the  NRC  survey, 
more  than  twice  as  much  ferric 
phosphate  and  ferric  sodium 
pyrophosphate  were  used  to  fortify 
foods  as  elemental  iron.  By  1975,  this 
ratio  had  been  reversed,  because  of  a 
marked  increase  in  the  use  of  elemental 
iron  and  a  precipitous  decline  in  that  of 
ferric  sodium  pyrophosphate. 

Ferric  ammonium  citrate.  Ferric 
ammonium  citrate  is  an  unpublished 
GRAB  substance  of  uncertain  structure. 
It  is  prepared  by  adding  ferric  hydroxide 
to  an  aqueous  solution  of  citric  acid  and 
ammonia,  neutralizing  the  mixture  and 
then  drying.  It  has  enjoyed  some 
popularity  as  a  medicament,  for  it  is 
relatively  well  utilized  by  the  body  and 
lacks  the  objectionable  astringent 
properties  found  in  other  ferric  salts. 

Heath  used  it  successfully  to  treat 
"hypochromic  anemia."  He 
recommended  that  patients  be  given  2  g 
per  day  (0.4  g  iron]  initially,  with  gradual 
increases  to  6  g  daily  (1.2  g  iron). 
Patients  were  successfully  treated  on 
this  regimen  for  many  months.  He 
claimed  this  dosage  schedule  could  be 
tolerated  with  ease  by  the  mejority  of 
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the  patients,  uniy  occasional  cramps  or 
diarrhea  developed  and  these  symptoms 
disappeared  during  the  course  of  the 
treatment. 

The  acute  toxicity  of  ferric  ammonium 
citrate  is  low,  with  oral  LDso  values 
ranging  from  1.75  (guinea  pig]  to  5.0 
(mouse)  g  per  kg  body  weight.  One 
fatality  has  been  reported  in  a  woman 
who  consumed  15  g  of  this  compound 
(with  an  unknown  quantity  of  whiskey). 
She  died  three  days  later  with  toxic 
hepatitis.  In  another  case,  a  58  year-old 
woman  received  10  g  ferric  ammonium 
citrate  per  day  for  23  days  and  12.5  g  on 
the  24th  day.  On  the  25th  day,  the 
patient  lost  consciousness,  but 
recovered  when  the  medication  was 
discontinued. 

The  use  of  ferric  ammonium  citrate  in 
food  is  minor  and  was  estimated  at  1400 
kg  in  1974.  The  reported  levels  of  this 
usage  were  10  mg  per  liter  in  milk  and 
frozen  dairy  products,  and  15  mg  per  kg 
in  cheese.  It  was  stated  that  in  recent 
years,  as  much  as  150  millions  of  liters 
of  milk  nationwide  had  been  fortified 
with  ferric  ammonium  citrate  although 
accurate  figures  are  not  available. 
The  availability  of  iron  in  ferric 
ammonium  citrate  compares  favorably 
with  that  of  ferrous  sulfate  when  fed  to 
animals.  Fritz  et  al.  reported  its  RBV  as 
98  to  115  as  measured  by  hemoglobin 
repletion  in  anemic  chicks  and  rats. 
Hinton  and  Moran  reported  it  to  be  as 
effective  as  ferrous  sulfate  when  baked 
in  bread,  in  the  regeneration  of 
hemoglobin  in  anemic  rats.  However,  in 
severely  anemic  patients,  the  iron  was 
poorly  available  when  baked  in  bread. 
Similarly,  when  used  to  fortify  chappatti 
made  from  wheat  flour,  only  2  to  4 
percent  of  the  iron  was  absorbed. 

Ferric  chloride.  The  NRC  survey  of 
food  processors  indicated  that  ferric 
chloride  was  not  widely  used  as  a  food 
additive.  It  was  reportedly  added  only 
to  nonalcoholic  beverages  and  at  levels 
less  than  0.01  percent.  It  is  authorized  as 
a  component  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  and  with  dry  foods  (21 
CFR  176.180). 

The  acute  toxicity  for  ferric  chloride 
in  animals  appears  to  be  comparable 
with  that  of  ferrous  sulfate,  based  on 
their  respective  iron  content.  Hoppe  et 
al.,  in  their  extensive  review  of  the  acute 
toxicity  of  iron  compounds,  reported  five 
cases  in  which  a  tincture  of  ferric 
chloride  has  been  taken.  The  ingestion 
of  45  ml  (about  6  g  of  the  salt)  proved 
fatal  to  a  male  adult  but  as  much  as 
twice  this  amount  has  been  taken  by  the 
other  four  patients  without  fatality. 

Ferric  chloride  is  readily  soluble  and 
efficiently  absorbed.  Blumberg  and 
Arnold  compared  the  bioavailability  of 


ferric  chloride  and  ferrous  sulfate  in 
enriched  breads.  When  fed  at  two 
leveb,  both  preparations  were  equally 
effective  in  producing  hemoglobin 
regeneration  in  anemic  rats.  The  iron 
from  each  of  these  compounds  was  four 
to  five  times  as  available  as  the  iron  in 
ferric  phosphate. 

Pirzio-Biroli  et  al.  administered 
labeled  ferric  chloride  to  subjects  during 
a  standard  meal.  They  reported  an 
absorption  of  5  percent  in  normal  and  22 
percent  in  iron-deficient  subjects. 
Layrtsse  and  Martinez-Torres  obtained 
similar  results  when  ferric  chloride  was 
incorporated  in  pancakes  made  from 
maize.  The  average  absorption  in  8 
normal  subjects  was  4.2  percent.  When 
heme  (veal  muscle)  was  added  to  the 
diet,  iron  absorption  increased  to  7.5 
percent. 

Ammerman  et  al.  fed  radioactive  iron 
in  the  form  of  ferric  oxide,  ferric 
chloride,  ferrous  carbonate  or  ferrous 
sulfate  to  calves  and  lambs.  The 
availability  of  iron  from  ferric  chloride, 
as  measured  by  the  levels  of  *Te  in  the 
serum  and  red  blood  cells  did  not  differ 
significantly  from  that  of  ferrous  sulfate. 
A  more  recent  study,  however,  indicates 
that  although  the  bioavailability  of  iron 
in  ferric  chloride  is  reasonably  good,  it 
is  significantly  less  than  that  of  ferrous 
sulfate. 

Farric  citrate.  Ferric  citrate  is 
unpublished  GRAS.  and  is  generally 
referred  to  as  iron  citrate.  No  data  are 
available  on  the  use  of  this  compound  as 
a  fortifying  agent  in  food.  The  citrate  ion 
is  widely  distributed  in  plants  and 
animals  and  is  a  naturally  occurring 
component  of  the  diet.  Relatively  large 
amounts  are  produced  and  oxidized  by 
normal  metabolic  processes  in  man.  The 
iron  from  ferric  citrate  is  more  readily 
available  than  from  most  of  the  ferric 
compounds.  Its  bioavailability  in  anemic 
chides  and  rats  averaged  73  percent  that 
of  ferrous  sulfate. 

Rather,  in  an  attempt  to  induce 
hemochromatosis,  fed  large  amount  of 
ferric  citrate  to  rats  for  most  of  their 
normal  life  spans.  Diets  containing  16 
and  4  percent  protein  and  6  percent 
ferric  citrate  were  fed  to  90-day-old 
male  Addis  rats  for  up  to  521  days.  The 
daily  intake  of  ferric  citrate  was 
approximately  6  g  per  kg  body  weight  or 
about  1  g  per  kg  of  elemental  iron  daily. 
The  iron  content  of  the  liver  per  100  g 
dry  weight  increased  from  38.5  to  1070 
mg  in  the  rats  on  the  high  protein  diet 
(average  duration  352  days)  and  from 
73.9  to  1775  mg  per  100  g  diy  weight 
among  those  on  the  low  protein  diet 
(average  duration  434  days).  Despite 
extensive  hemosiderin  deposits  in  the 
liver  and  pancreas  for  both  groups, 
equivalent  to  those  observed  in 


hemochromaiosis,  no  fibrosis  of  either 
organ  was  observed. 

Twenty  stock  mice  were  injected 
subcutaneously  with  5  mg  ferric  citrate 
(about  40  mg  iron  per  kg  body  weight) 
weekly  for  33  weeks.  Thirteen  mice 
survived  the  experimental  period.  No 
tumors  were  reported. 

Ferric  phosphate.  Ferric  phosphate 
(ferric  orthophosphate)  has  been  one  of 
the  major  sources  of  iron  for  the 
fortification  of  breakfast  cereals  and 
flour,  because  its  relative  chemical 
inertness  and  inconspicuous  white  color 
minimize  changes  in  the  appearance  and 
taste  of  the  fortified  product.  These 
properties  have  made  ferric  phosphate 
attractive  to  the  food  processors. 
However,  the  use  of  ferric  phosphate  is 
declining,  having  dropped  by  40  percent 
between  1970  and  1975.  This  decline  has 
been  attributed  to  the  high  cost  and  low 
RBV  of  this  compound. 

The  low  absorption  of  ferric 
phosphate  has  been  demonstrated 
repeatedly.  Pla  and  Fritz,  employing 
their  hemoglobin  repletion  assay  in  rats 
and  chicks,  reported  ferric  phosphate  to 
be  only  12  percent  as  effective  as 
ferrous  sulfate.  It  fared  even  more 
poorly  when  the  increase  in  plasma  iron 
in  man  was  used  as  an  index  of 
absorption.  With  this  criteria,  ferric 
phosphate  was  only  7  percent  as 
effective  as  ferrous  sulfate.  When  baked 
in  dinner  rolls,  less  than  1  percent  of  the 
iron  in  ferric  phosphate  was  available, 
contrasting  with  8.6  percent  of  reduced 
iron  and  5.7  percent  of  ferrous  sulfate. 

Hodson  suggest  that  storage  of  foods 
fortified  with  ferric  phosphate  may 
convert  the  iron  to  the  ferrous  state  and 
improve  its  absorbability.  He  analyzed 
canned  liquid  dietary  foods  to  which 
ferric  phosphate  has  been  added  and 
found  up  to  90  percent  of  the  iron  to  be 
in  the  ferrous  form  after  5  to  6  months 
storage.  However,  the  product  had  also 
been  fortified  with  ascorbic  acid,  and 
the  cans  had  limited  headspace, 
conditions  favorable  to  a  reducing 
environment.  The  storage  conditions 
and  thermal  processing  procedures  were 
not  described. 

Food  grade  ferric  phosphate  was 
tested  for  mutagenicity  against  S. 
cervisiae,  strain  D4  and  S. 
Typhimurium.  strains  TA-1535,  -1537. 
and  -1538.  The  tests  were  conducted 
with  and  without  addition  of  metabolic 
activation  preparations  derived  from 
lung,  liver  and  testes  of  ICR  random- 
bred  mice.  Sprague-Dawley  rats,  and  M. 
mulatto  monkeys.  None  of  the  tests 
revealed  mutagenic  activity. 

Ferric  pyrophosphate.  Ferric 
pyrophosphate  is  very  msoluble  in 
water  and  is  generally  added  to  fat- 
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containing  foods,  where  more  soluble 
sources  of  iron  might  induce  rancidity. 
Its  use.  however,  is  quite  limited,  and 
estimates  indicate  that  only  about  one 
metric  ton  was  used  by  American  food 
processors  in  1970.  A  1975  survey  failed 
to  reveal  any  use. 

The  relative  biological  value  (RBV)  of 
ferric  pyrophosphate  was  only  7  percent 
that  of  ferrous  sulfate,  as  determined  by 
the  chick  hemoglobin  repletion  assay. 
However,  when  the  diet  was  subjected 
to  heat  and  pressure  processing  (1055  g 
per  cm^  and  121°  for  15  minutes),  the 
RBV  increased  to  90  percent  and  did  not 
differ  significantly  from  that  of  ferrous 
sulfate.  Theurer  e/  al.  also  found  ferric 
pyrophosphate  to  be  an  excellent  iron 
source  when  infant  formulas  containing 
this  salt  were  subjected  to  commercial 
sterilization  processes. 

No  acute  or  chronic  toxicity  data  for 
ferric  pyrophosphate,  either  with 
animals  or  man  are  available  for  the 
Select  Committee.  This  compound  has 
been  tested  for  mutagenic  activity  in  a 
series  oiin  vitro  microbial  assays  with 
and  without  metabolic  activation.  The 
organisms  employed  were  S. 
typhimurium.  strains  TA-1535.  -1537 
and  -1538  and  S.  cerevisiae.  strain  D4. 
Activating  preparations  were  made  from 
lung,  liver  and  testes  of  ICR  random- 
bred  mice,  Sprague-Dawley  rats,  and  M. 
mulatto  monkeys.  Ferric  pyrophosphate 
induced  no  mutagenic  activity  in  these 
tests.  It  showed  little  toxicity  to  the 
developing  chick  embryo  when 
administered  via  the  air  sac  before 
incubation  at  levels  up  to  200  mg  per  kg 
(10  mg  per  egg).  Air  cell  treatment  after 
a  96-hour  incubation  gave  a  calculated 
LDio  of  43  per  kg  (2.2  mg  per  egg).  The 
observed  abnormalities  did  not  differ  in 
kind  or  number  from  controls. 

Ferric  sodium  pyrophosphate.  Ferric 
sodium  pyrophosphate  shares  with 
ferric  phosphate  the  light  color  and  the 
chemical  inertness  desired  by  industry 
as  an  iron  fortifying  agent  for  grain 
products.  In  1970  it  comprised  about  16 
percent  of  all  iron  products  used  for 
fortification  and,  together  with  ferric 
phosphate,  was  the  major  iron  source 
for  the  enrichment  of  cereals,  rice, 
macaroni,  and  similar  products.  A  1975 
survey,  however,  revealed  a  drop  of 
approximately  95  percent  in  the  use  of 
ferric  sodium  pyrophosphate  as  a 
lortifying  agent.  It  is  more  costly  and 
less  biologically  available  than  ferric 
phosphate,  which  probably  contributed 
to  its  reduced  use.  The  iron  provided  by 
this  compound  in  1970  was  estimated  to 
be  about  0.7  mg  per  person  day.  but  this 
value  has  dropped  to  less  than  0.05  mg 
in  1975. 

The  bioavailabihty  of  ferric  sodium 
pyrophosphate  has  been  determined  by 


various  techniques  and  has  been  shown 
to  be  poor.  Pla  and  Fritz  found  its  iron 
availability  to  be  only  13  percent  of 
ferric  sulfate  as  determined  by  the 
hemoglobin  repletion  method  in  rats  and 
chicks.  When  measured  by  an  increase 
of  plasma  iron  in  man.  it  was  rated  as  7 
with  ferrous  sulfate  as  100.  When  baked 
in  dinner  rolls,  less  than  1  percent  was 
absorbed.  It  was  only  15  percent  as 
efficient  as  ferrous  sulfate  when  fed  to 
anemic  rats  in  iron-fortified  cereal  milk 
diets.  Rois  et  al.  confirmed  the  poor 
absorption  from  infant  cereal  and  stated 
it  was  an  undependable  source  of  iron 
to  meet  the  nutritional  needs  of  the 
infant.  However,  sterilization  of  infant 
formulas  and  heat  and  pressure 
processing  of  diets  have  been  reported 
to  convert  ferric  sodium  pyrophosphate 
from  a  poor  to  a  relatively  good 
supplemental  iron  source.  The  reason 
for  this  increase  is  not  known.  Wood  et 
al.  speculated  that  processing  may 
enhance  the  formation  of  soluble 
chelates  which  are  more  readily 
absorbed  than  the  inorganic  salt. 

At  a  concentration  of  1.25  percent, 
ferric  sodium  pyrophosphate  was  tested 
for  mutagenicity  in  several  in  vitro 
microbial  assays,  with  and  without 
metabolic  activation.  The  organisms 
employed  were  S.  typhimurium,  strains 
TA-1535.  -1537,  and  -1538  and  S. 
cerevisiae,  strain  D4.  Activating 
preparations  were  made  from  lung,  liver 
and  testes  of  ICR  random-bred  mice, 
Sprague-Dawley  rats,  and  M.  mulatto 
monkeys.  No  mutagenic  activity  was 
observed  in  these  tests. 

Intraperitoneal  injection  of  1600  mg 
per  kg  of  ferric  sodium  pyrophosphate 
(about  300  nig  iron)  into  pregnant  rats 
and  mice  for  10  consecutive  days,  had 
no  discemable  effect  on  nidation,  on 
maternal  or  fetal  survival,  or  on  fetal 
abnormalities. 

Ferric  sulfate.  Ferric  sulfate  is  GRAS 
for  use  in  paper  and  paperboard  food 
packaging  materials.  No  data  are 
available  to  the  Select  Committee  on  the 
amounts  used  for  this  purpose.  Ferric 
sulfate  is  slowly  soluble  in  water.  Brise 
and  Hallberg  reported  its  absorption  in 
man  to  be  36  percent  that  of  ferrous 
sulfate  while  Fritz  et  al.  found  it  to  be  83 
percent  as  effective  in  hemoglobin 
repletion  in  chicks  and  rats. 

Viteri  et  al.  state  that  ferrous  sulfate, 
added  to  solutions  as  an  enrichment 
agent,  is  actually  ingested  in  most  cases 
as  ferric  sulfate.  According  to  these 
investigators,  80  percent  of  the  ferrous 
iron  is  rapidly  oxidized  in  aqueous 
solutions  to  the  ferric  state  unless  strict 
reducing  conditions  are  maintained. 
They  compared  the  absorption  of  iron 
from  ferric  sulfate  with  that  from  sodium 
ferric  EDTA  and  from  hemoglobin. 


When  5  mg  labeled  iron  in  these  forms 
were  given  to  children  (mostly  iron 
deficient)  with  a  milk-rice-sugar 
formula,  34.4  percent  of  hemoglobin  iron, 
8.6  percent  of  sodium  ferric  EDTA  iron, 
and  only  3.3  percent  of  ferric  sulfate  iron 
were  absorbed.  Normal  and  iron- 
deficient  men  also  showed  a  similar 
pattern  of  absorption.  Addition  of 
ascorbic  acid  and  of  sodium  ferric 
EDTA  enhances  the  absorption  of  iron 
from  ferric  sulfate. 

Oxides  of  Iron.  Ferrous  and  ferric 
oxides  are  categorized  as  "oxides  of 
iron"  (21  CFR  182.90)  which  accords 
them  GRAS  status  as  substances 
migrating  to  food  from  paper  and 
paperboard  products  used  in  food 
packaging.  Ferric  oxide,  in  addition,  has 
been  given  unpublished  GRAS  status  as 
a  dietary  supplement.  "Synthetic  iron 
oxide"  is  also  authorized  as  a  color 
additive  in  pet  food,  not  to  exceed  0.25 
percent  by  weight  of  food  (21  CFR 
73.200).  Ferrous  oxide  is  practically 
insoluble  in  water  but  readily  soluble  in 
acids.  It  is  readily  oxidized  to  the  ferric 
state  in  the  presence  of  air.  No 
biological  data  are  available  to  the 
Select  Conunittee  for  this  compound. 

Ferric  oxide  is  poorly  absorbed  from 
the  gastrointestinal  tract.  Doty  et  al. 
introduced  ('Te)  ferric  oxide  into  the 
stomach  of  rats  by  gavage.  Four  hours 
after  administration,  99.3  percent  of  the 
labeled  material  could  be  recovered, 
indicating  an  absorption  of  less  than  1 
percent.  Tests  for  bioavailability  reflect 
this  poor  solubility.  Fritz  et  al.  reported 
a  bioavailability  in  anemic  chicks  and 
rats  of  0  to  6  percent  for  ferric  oxide 
compared  with  that  of  ferrous  sulfate.  Of 
the  19  iron  preparations  tested  for  their 
ability  to  regenerate  hemoglobin  in 
anemic  animals,  only  ferric  oxide  and 
ferrous  carbonate  showed  relative 
biological  values  below  10  percent. 

No  tumors  were  produced  when 
dialyzed  5  percent  collodial  ferric  oxide 
was  injected  subcutaneously  into  20 
CBA  mice  in  doses  of  0.2  ml  weekly  for 
16  weeks.  Single  intraperitoneal 
injections  of  0.5  mg  of  ferric  oxide 
suspension  (concentration  not  reported) 
into  15  albino  mice  also  failed  to 
produce  tumors  during  an  observation 
period  of  5  months. 

Epidemiologic  evidence  suggests  that 
exposure  to  hematite  dust  (mainly  ferric 
oxide)  increases  the  risk  of  lung  cancer 
in  man.  but  the  role  of  ferric  oxide  in  its 
development  is  still  uncertain.  Ferric 
oxide  given  intratracheally  or  by 
inhalation  has  not  been  found 
carcinogenic  in  hamsters,  mouse,  or 
guinea  pig.  Stenback  et  al.,  however, 
claimed  that  ferric  oxide  given 
intratracheally  increased  the 
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carcinogenic  potential  of 
subcutaneously  injected 
dimethylnitrosamine  (DMN)  on 
respiratory  tissues.  With  DMN  alone.  12 
of  24  Syrian  golden  hamsters  developed 
tumors,  none  of  which  was  in  the 
respiratory  system.  With  DMN  injection 
followed  by  repeated  endotracheal 
instillations  of  ferric  oxide,  14  of  30 
animals  showed  tumors,  including  four 
in  the  respiratory  system. 

Sodium  ferricitropyrophosphate. 
Sodium  ferricitropyrophosphate  is  a 
mixed  salt  of  uncertain  composition 
produced  by  combining  sodium 
pyrophosphate  with  ferric  citrate. 
According  to  industry  representatives  it 
is  soluble  and  leaves  no  oH^-flavor, 
properties  which  make  it  a  useful  source 
of  iron  in  the  fortification  of  milk. 
Between  1955  and  1967,  it  was  used  in 
the  preparation  of  multivitamin  and 
mineral  concentrates  for  the  dairy 
industry.  There  is  no  evidence  that  it  is 
not  used  for  this  purpose. 

No  data  are  available  on  the 
biological  or  toxicological  properties  of 
sodium  ferricitropyrophosphate. 

4.  Iron  Complexes 

Iron  caprylate.  The  Select  Committee 
was  unable  to  obtain  any  production 
data  on  iron  caprylate  or  on  the  other 
iron  compounds  used  to  hasten  the 
drying  of  films  which  coat  the  inner 
surfaces  of  food  containing  cans.  The 
film  coating  a  no.  303  can  (capacity 
about  0.5  kg)  weighs  approximately  170 
mg,  of  which  10  percent  is  dryer.  The 
dryer  in  turn  contains,  6  to  7  percent 
iron,  or  about  0.1  mg  iron  per  can  for  a 
total  of  0.2  mg  iron  per  kg  of  contents.  It 
is  not  known  how  much  would  migrate 
into  the  food,  but  the  amount  is  believed 
to  be  very  small. 

Caprylic  acid  is  a  naturally  occurring 
constituent  of  many  foods,  readily 
metabolized  and  utilized  by  man.  Few 
biological  data  are  available  for  2-ethyl 
hexanoic  acid,  whose  iron  salt  would 
also  be  found  in  the  film  coating.  It  has 
been  reported  that  the  minimal  lethal 
dose  of  this  compound  by  mouth  for  rats 
was  1600  mg  per  kg  body  weight. 

Iron  linoleate.  The  possible  exposure 
to  iron  from  iron  linoleate  would  be 
roughly  the  same  as  that  discussed  for 
iron  caprylate;  namely,  a  maximum  of 
0.2  mg  per  kg  canned  contents.  Linoleic 
acid  and  the  other  fatty  acids  in  linseed 
oil,  which  might  form  iron  salts  are 
naturally  occurring  food  components 
readily  metabolized  and  utilized  by 
man. 

Iron  naphthenate.  Iron  naphthenate 
encompasses  a  mixture  of  iron  salts  and 
acids  of  variable  composition.  The 
Select  Committee  is  unaware  of 
biological  studies  on  naphthenic  acids 


or  oa  iron  naphthenates.  The  possible 
migration  into  food  might  be  similar  to 
that  described  above  for  the  other  iron 
salts  in  can  coatings. 

Iron  peptonate.  Iron  peptonate  is  an 
iron  complex  which  is  unpublished 
GRAS  as  a  dietary  supplement.  There  is 
no  evidence  that  it  has  any  current 
usage.  The  Grocery  Manufacturers  of 
America  surveyed  its  membership  in 
1976  and  reported  that  none  of  the  Rrms 
queried  was  using  iron  peptonate  for 
iron  supplementation.  No  information  on 
its  biological  effects  is  available  to  the 
Select  Committee. 

Irvn  polyvinylpyrrolidone.  As 
indicated  earlier  iron  or  iron  salts  with 
polyvinylpyrrolidone  (PVP)  are  used  as 
mixtures  of  variable  proportions, 
authorized  as  tableting  adjuvants  or 
stabilizers  in  various  mineral  and 
vitamin  concentrates  (21  CFR  75.355). 
The  Select  Committee  is  not  aware  of 
the  use  of  any  chemically  defined  iron- 
PVP  complex  as  an  iron  fortifying  agent 
in  foods,  nor  of  the  biological  properties 
of  such  a  complex. 

Iron  tallate.  The  fatty  acid  fractions  of 
tall  oil  comprises  about  half  the  total 
acid  content  and  consist  mainly  of  oleic 
and  linoleic  acids.  Both  are  naturally 
occurring  constituents  of  many  edible 
oils,  and  are  consmned  without  ill  effect 
in  relatively  large  amounts.  Acute 
toxicity  tests  of  the  resin  fraction  have 
given  LDbo  values  of  4.6  g  per  kg  for  mice 
and  guinea  pigs  and  7.6  g  per  kg  for  rats. 
Tall  oil  resins  have  been  fed  at  levels  of 
50  mg  per  kg  per  day  to  rats  and  40  mg 
per  kg  per  day  to  beagle  dogs  for  2  years 
with  no  significant  differences  from 
controls  in  their  hematology,  urinalyses, 
and  liver  and  kidney  function  tests. 

Sodium  ferric  EDTA.  Ethylene 
diamine  tetraacetic  acid  (EDTA)  forms 
water-soluble  chelates  with  many 
metallic  ions,  including  iron,  and  this 
property  has  been  widely  exploited.  Its 
disodium  salt  is  used  to  solubilize  trace 
minerals  in  animal  feeds  (21  CFR 
573.360)  and  to  stabilize  iron  salts  in 
liquid  multivitamin  preparations  (21  CFR 
172.135).  It  is  also  used  as  a  preservative 
or  to  promote  color  retention  in  a  variety 
of  food  products  in  concentrations  of  36 
to  500  ppm  (21  CFR  172.135). 

Ferric  EDTA  is  a  very  stable  complex 
with  a  stability  constant  well  above  the 
threshold  for  release  of  iron  to  mucosal 
receptors.  Helbook  and  Saltman  present 
evidence  that  the  iron  chelate  is 
transported  intact  across  the  intestinal 
mucosa.  In  the  plasma,  the  iron  is 
relinquished  very  slowly  to  plasma 
transferrin,  so  that  most  of  the  chelate  is 
eliminated  in  the  urine. 

Ferric  EDTA  has  been  shown  to  be  an 
effective  source  of  iron  for  animals  and 
for  iron-deficient  patients.  Anderson  et 


al.  fed  cereal-milk  diets  supplemented 
with  100  mg  iron  per  100  g  diet  in  the 
form  of  sodium  ferric  EDTA  to  5-day  old 
Pitman-Moore  miniature  pigs  for  28 
days.  Efficient  utilization  of  iron  from 
this  source  was  observed.  It  was 
significantly  greater  than  that  obtained 
with  equivalent  amounts  of  catalytically 
reduced  iron  or  sodium  iron 
pyrophosphate.  Iron  absorption  from  the 
EDTA  complex  was  90  percent  that  of 
ferrous  sulfate. 

Will  and  Vilter  administered  sodium 
ferric  EDTA  containing  100  mg  iron 
three  times  daily  to  three  anemic 
patients  for  35  to  59  days.  The  total 
doses  of  elemental  iron  administered 
were  10.5  to  17.7  g.  The  hematologic 
response  was  comparable  to  that  from 
equivalent  doses  of  ferrous  sulfate. 

Brise  and  Hallberg  found  the 
absorption  of  iron  from  sodium  ferric 
EDTA  to  be  the  least  of  14  iron  salts 
tested  and  only  20  percent  that  of 
ferrous  sulfate.  This  finding  may  be 
misleading,  for  the  investigators  added 
10  mg  ascorbic  acid  to  the  ferrous 
sulfate  solution  to  prevent  oxidation  of 
the  ferrous  ion.  Since  ascorbic  acid 
promotes  iron  absorption,  the  net  result 
of  such  differential  treatment  would  be 
to  decrease  the  percentage  absorption  of 
sodium  ferric  EDTA  compared  with 
ferrous  sulfate. 

Cook  and  Monsen  reported  that  the 
absorption  of  iron  from  test  meals  was 
reduced  by  28  percent  at  a  1:1  molar 
ratio  of  EDTA  with  iron  and  by  half  at  a 
2:1  molar  ratio.  The  authors  estimated 
that  American  diets  may  contain  50  to 
100  mg  EDTA  daily,  amounts  shown  by 
this  study  to  impair  significantly  the 
absorption  of  nonheme  iron. 

Layrisee  and  Martinez-Torres,  on  the 
other  hand,  claim  that  sodium  ferric 
EDTA  possesses  certain  advantages 
over  other  iron  salts,  including  ferrous 
sulfate.  They  reported  that  iron 
absorption  in  human  subjects  from 
maize  or  milk  enriched  with  this 
compound  was  consistently  greater  than 
from  ferrous  sulfate  enrichment.  Iron 
absorption  from  sodium  ferric  EDTA  or 
from  ferrous  sulfate-fortified  sugar  was 
comparable,  but  the  chelated  form  was 
considered  perferable  since  it 
precipitated  more  slowly  from  tannin- 
containing  beverages,  thus  allowing 
better  absorption  of  the  iron. 

A  recent  study  from  the  same 
laboratory  suggested  that  ferric  EDTA 
was  a  more  reliable  salt  than  ferrous 
sulfate  as  an  enrichment  agent  in  foods. 
These  investigators  added  either  ferric 
EDTA  or  ferrous  sulfate  to  six  different 
foods  (sugar,  cane  syrup,  milk,  sweet 
manoic,  wheat,  or  maize)  and 
determined  the  iron  absorption  in  man. 
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The  mean  iron  absorption  from  ferrous 
sulfate  ranged  from  2.0  percent  from 
maize  to  30.0  percent  from  refmed  sugar. 
On  the  other  hand,  no  significant 
difference  could  be  detected  in  the  iron 
absorption  from  these  foods  enriched 
with  ferric  EDTA  (range  6.2  to  13.1 
percent);  these  results  indicate  that 
ferric  EDTA  is  less  affected  than  ferrous 
sulfate  by  substances  in  food  which 
inhibit  iron  absorption. 

Viteri  et  al.  have  also  demonstrated 
excellent  bioavailability  of  iron  from 
sodium  ferric  EDTA  when  given  to 
infants  and  adults.  They,  too,  claim  this 
chelated  form  is  superior  to  ferrous 
sulfate  as  a  source  of  available  iron. 
Referring  to  unpublished  studies  in  their 
laboratory,  they  reported  preliminary 
findings  which  showed  that  infants 
absorbed  labeled  iron  in  milk  fortiHed 
with  sodium  ferric  EDTA  2.5  times 
better  than  iron  from  ferrous  sulfate. 
They  suggested  that  one  reason  for  the 
greater  availability  of  iron  in  this  form 
than  from  most  iron  salts  may  be  due  to 
the  solubility  of  the  iron  EDTA  complex 
at  the  pH  characteristic  of  the 
duodenum  and  upper  jejunum.  The 
affinity  of  EDTA  for  iron  is  very  strong 
at  these  pHs  and  tends  to  protect  it  from 
forming  insoluble  and  unabsorbable 
complexes.  No  adverse  effects  were 
reported  in  any  of  these  studies  from  the 
administration  of  sodium  ferric  EDTA. 

Ascorbic  acid  and  EDTA  appear  to 
display  opposing  effects  on  the 
absorption  of  iron.  Ferrous  sulfate 
labeled  with  *'Fe  was  placed  in  an 
isolated  rat  intestinal  loop  together  with 
various  amounts  of  ascorbic  acid  and/or 
EDTA.  Iron  absorption  was  significantly 
higher  in  the  presence  of  ascorbic  acid. 
When  both  compounds  were  added, 
EDTA  was  capable  of  negating  the 
enhancing  effects  of  ascorbic  acid  even 
at  molar  ratios  of  ascorbates:  EDTA  as 
high  as  4:1. 

The  variable  results  obtained  with  the 
iron  EDTA  complex  are  confusing,  and 
suggest  that  the  experimental  conditions 
or  the  presence  or  absence  of  other 
substances  are  critical  in  evaluating  its 
effectiveness  as  an  iron  source. 

|FR  Doc.  87-8850  Filed  4-20-87;  8:45  am] 
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21  CFR  Part  310 

(Docket  No.  86N-0337] 

Oral  Contraceptives;  Patient  Package 
Insert  Requirement 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  requirements  for  patient 
package  inserts  for  oral  contraceptive 
drug  products.  FDA  is  taking  this  action 
to  adopt  recommendations  made  by 
FDA's  Advisory  Committee  on  Fertility 
and  Maternal  Health  Drugs.  The  revised 
requirements  will  enable  patient 
package  inserts  to  reflect  more 
expeditiously  current  information  about 
this  class  of  drug  products. 

FDA  is  also  proposing  to  remove  the 
labeling  regulations  for  oral  postcoital 
contraceptives  and 

medroxyprogesterone  acetate  injectable 
for  contraception. 

DATE:  Comments  by  July  20, 1987. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  {HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Howard  P.  MuUer,  Center  for  Drugs  and 
Biologies  {HFN-362),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-29&-8049. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  June  11, 1970  (35  FR 
9001),  FDA  first  required  manufacturers 
and  dispensers  of  oral  contraceptives  to 
make  information  available  to  patients 
about  the  use  of  these  products.  The 
regulation  adopted  at  that  time  required 
that  oral  contraceptives  be  dispensed 
with  a  brief  informational  leaflet 
describing  the  product's  benefits  and 
risks.  The  leaflet — now  called  a  patient 
package  insert — contained  information 
about  side  effects  associated  with  use  of 
oral  contraceptives  and  emphasized  the 
importance  of  patients  discussing  use  of 
these  drugs  with  their  physicians.  The 
leaflet  noted  that  a  booklet  containing 
more  information  about  the  drug  product 
was  available  from  the  patient's 
physician. 

In  1978,  in  response  to  new 
information  on  the  benefits  and  risks  of 
oral  contraceptive  use,  FDA  revised  its 
patient  package  insert  requirements  for 
oral  contraceptives  (see  the  Federal 
Register  of  January  31, 1978  (43  FR 
4214)).  As  revised,  the  patient  package 
insert  regulation  significantly  expanded 
the  amount  of  information  required  to  be 
provided  to  patients.  The  revised  patient 
package  insert  regulation  contained 
detailed  requirements  on  the  content  of 
the  patient  package  insert  and  on  the 
ways  they  were  to  be  prepared  and 
distributed.  At  the  same  time,  the 
agency  also  made  available  a  guideline 
patient  package  insert  text  that  reflected 
these  expanded  informational 
requirements.  Manufacturers  could 


adopt  the  guideline  text  to  comply  with 
the  regulatory  requirements. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  the 
availability  of  revised  guideline  texts  for 
physician  labeling  and  patient  labeling 
for  oral  contraceptives.  The  revisions 
are  intended  to  ensure  that  the  latest 
and  most  accurate  information  on  the 
benefits  and  risks  of  oral  contraceptive 
use  is  brought  to  the  attention  of  drug 
users.  The  revisions  are  the  result  of  a 
combined  effort  by  FDA's  Advisory 
Committee  on  Fertility  and  Maternal 
Health  Drugs,  FDA  scientists  from  the 
Center  for  Drugs  and  Biologies,  and 
representatives  of  the  drug  industry, 
health  care  professions,  and  consumer 
advocacy  organizations  to  update  and 
improve  oral  contraceptive  drug  product 
labeling.  Transcripts  of  the  advisory 
committee  meetings  have  been  placed 
on  file  in  the  Dockets  Management 
Branch  (address  above). 

In  addition,  FDA  is  proposing  to 
revise  the  oral  contraceptive  patient 
labeling  rule.  The  proposed  rule  changes 
would  simplify  the  content  and  format 
of  the  patient  package  insert  to  make  the 
document  more  understandable  and  to 
enable  the  inserts  to  reflect  current 
information  about  this  class  of  drugs  in 
a  more  timely  fashion. 

Under  the  proposed  rule,  the  oral 
contraceptive  patient  package  insert 
regulation  would  be  amended  from  a 
listing  of  specific  items  to  be  included  in 
the  patient  package  insert  to  an 
enumeration  of  general  categories  of 
information.  The  current  regulation 
details  not  only  the  kind  of  information 
to  be  included  in  the  patient  package 
insert,  but  also  the  specific  conclusions 
the  patient  package  insert  is  required  to 
reach.  This  specificity  means  that  any 
significant  new  information  learned 
about  the  drug's  benefits  and  risks  can 
only  be  reflected  in  the  patient  package 
insert  text  after  the  oral  contraceptive 
patient  package  insert  regulation  has 
been  revised,  i.e.,  on  completion  of 
notice  and  comment  rulemaking.  This 
procedural  obligation  may  delay 
communication  of  important  new 
information  about  oral  contraceptives  to 
drug  product  users.  The  proposed 
revision  would  make  it  easier  for 
manufacturers  to  update  patient 
package  inserts  to  reflect  new 
information  about  oral  contraceptives. 

The  agency  is  proposing  several  other 
changes  to  simplify  the  oral 
contraceptive  patient  package  insert  and 
to  allow  manufacturers  and  other 
labelers  greater  flexibility  in  developing 
patient  package  inserts.  First,  the 
proposal  would  eliminate  the  current 
requirement  that  a  summary  patient 
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package  insert  be  included  in  the  drug 
package  in  addition  to  the  required 
separate  detailed  patient  package  insert 
leaflet.  Under  the  proposed  revision,  the 
summary  can  be  combined  with  the 
more  detailed  paUent  package  insert 
into  a  single  leaflet.  The  proposal  would 
require  that  each  leaflet  accompany  or 
be  placed  in  each  package  dispensed  to 
the  patient 

In  addition,  to  enhance 
manufacturers'  flexibility  in  preparing 
patient  package  inserts,  the  agency  is 
proposing  to  eliminate  current 
requirements  with  respect  to  printing 
specifications  for  the  patient  package 
insert.  Except  in  the  regulations 
imposing  patient  package  insert 
requirements  for  specific  drug  products, 
FDA  has  not  established  printing 
specifications  for  drug  labeling.  FDA  has 
found  that  its  routine  review  of  final 
printed  labeling  for  drugs  subject  to  new 
drug  applications  (this  would  include  all 
oral  contraceptives)  and  its  other 
compliance  activities  have  been 
adequate  to  ensure  that  drug  labeling  is 
legible  and  readable  for  its  intended 
audiences.  FDA  now  believes  that  this 
kind  of  monitoring  of  labeling  practices 
obviates  the  need  to  mandate  printing 
specifications  for  patient  labeling. 

Finally,  FDA  proposes  to  establish 
more  flexible  distribution  requirements 
for  oral  contraceptive  patient  package 
inserts.  Under  current  requirements,  the 
patient  package  insert  must  physically 
accompany  the  drug  product  from  the 
manufacturer  or  labeler  through  the 
wholesaler  to  the  dispenser  of  the 
product.  The  proposal  would  permit 
distributors  of  oral  contraceptives  to 
adopt  whatever  distribution  method 
they  choose,  provided  all  persons  in  the 
distribution  chain  receive  an  adequate 
number  of  the  patient  package  inserts  to 
meet  their  responsibilities. 

As  noted,  FDA  is  making  available  a 
revised  guideline  text  for  oral 
contraceptive  patient  package  inserts.  It 
should  be  emphasized  that  tihis  revised 
guideline  applies  only  to  combination 
estrogen-progestogen  oral 
contraceptives.  Manufacturers  of  such 
products  may  rely  on  that  guideline  to 
meet  the  requirements  of  the  current 
■'  regulation.  Manufacturers  of 

progestogen-only  oral  contraceptive 
drug  products  may  continue  to  rely  on 
the  guideline  text  published  in  the 
Federal  Register  of  January  31, 1978  (43 
FR  4223).  The  agency  intends  to  issue  a 
revised  guideline  text  for  progestogen- 
only  products  in  the  near  future. 

FDA  is  also  proposing  to  remove  the 
regulations  in  21  CFR  3ia501(b)  for  oral 
postcoital  contraceptives  and  S  310.501a 
for  injectable  medroxyprogesterone 
acetate  for  contraception  because  there 


are  no  marketed  drug  products  currently 
approved  for  these  uses. 

The  agency  has  determined  under  21 
CFR  25.2A{aiiu]  that  this  action  is  of  a 
type  tiiat  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hvnan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

The  agency  has  examined  the 
economic  impact  of  this  proposed  rule 
and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis,  as  specified  in  Executive  Order 
12291.  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  The 
proposed  rule  would  modify  the  format 
and  style  of  the  oral  contraceptive 
labeling  regulation  to  make  it  more 
easily  understood  and  readable.  In 
addition,  the  proposal  would  amend  the 
regulations  from  a  listing  of  specific 
items  to  be  included  in  the  patient 
package  insert  to  an  enumeration  of 
general  categories  of  information.  No 
additional  burdens  are  imposed  upon 
manufacturers.  Therefore,  the  agency 
concludes  that  this  proposed  rule  is  not 
a  major  rule  as  defmed  in  Executive 
Order  12291.  Further,  the  agency 
certifies  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  small  entities  as 
defined  by  the  Regulatory  Flexibihty 
Act. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  Part  310  be  amended  as  follows: 

PAnrr  310— new  drugs 

1.  The  authority  citation  for  21  CFR 
Part  310  continues  to  read  as  follows; 

Authority:  Sees.  50Z  503,  505,  701,  52  Stat. 
1051. 1052, 1053, 1055  as  amended  (21  U.S.C. 
352, 153.  355,  371);  5  U.S.C.  553;  21  CFR  5.11. 

2.  By  revising  S  310.501  to  read  as 
follows: 

9  31M01    Patient  package  ineerts  for  oral 
conftvcaptivee. 

(aj  Requirement  for  a  patient  package 
insert  The  safe  and  effective  use  of  oral 
contraceptive  drug  products  requires 
that  patients  be  fully  intormed  of  the 
benefits  and  the  risks  involved  in  their 
use.  An  oral  contraceptive  drug  product 
that  does  not  comply  with  the 
reqeirements  of  this  section  is 
misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  352).  Each  dispenser  of  an 


oral  contraceptive  drug  product  shall 
provide  a  patient  package  insert  to  each 
patient  (or  to  an  agent  of  the  patient)  to 
whom  the  product  is  dispensed,  except 
that  the  dispenser  may  provide  the 
insert  to  the  parent  or  legal  guardian  of 
a  legally  incompetent  patient  (or  to  the 
agent  of  either).  The  patient  package 
insert  is  required  to  be  placed  in  or 
accompany  each  package  dispensed  to 
the  patient. 

(b)  Distribution  requirements.  (1)  Each 
manufactarer  and  distributor  of  an  oral 
contraceptive  drug  product  shall  provide 
sufficient  numbers  of  patient  package 
inserts  to  each  person  to  whom  it  ships 
the  product  to  permit  the  dispenser  to 
give  one  insert  to  each  patient  receiving 
the  drug. 

(2)  Patient  package  inserts  for  oral 
contraceptives  dispensed  in  acute  care 
hospitals  or  long-term  care  facilities  will 
be  considered  to  have  been  provided  in 
accordance  with  this  section  if  provided 
to  the  patient  before  administration  of 
the  first  oral  contraceptive  and  every  30 
days  thereafter,  as  long  as  the  therapy 
continues. 

(c)  Patient  package  insert  contents.  A 
patient  package  insert  for  an  oral 
contraceptive  drug  product  is  required  to 
contain  the  following; 

(1)  The  name  of  the  drug. 

(2)  A  summary  section  including  a 
statement  concerning  the  effectiveness 
of  oral  contraceptives  in  preventing 
pregnancy,  the  contraindications  to  the 
drug's  use,  and  a  statement  of  the  risks 
and  benefits  associated  with  the  drug's 
use. 

(3)  A  statement  of  the  effectiveness  of 
oral  contraceptives. 

(4)  Information  that  the  patient  should 
provide  to  the  prescriber  before  taking 
the  drug. 

(5)  A  statement  of  medical  conditions 
that  deserve  special  consideration  in 
connection  with  oral  contraceptive  use 
and  about  which  the  patient  should 
inform  the  prescriber. 

(6)  A  warning  regarding  the  serious 
side  effects  of  oral  contraceptives. 

(7)  A  boxed  warning  concerning  the 
risks  associated  with  cigarette  smoking 
and  oral  contraceptive  use. 

(8)  A  statement  of  other  serious 
adverse  reactions  and  potential  safety 
hazards  that  may  result  from  the  use  of 
oral  contraceptives. 

(9)  Information  on  precautions  the 
patients  should  observe  while  taking 
oral  contraceptives,  including  the 
following: 

(i)  A  statement  that  identifies 
activities  and  drugs,  foods,  or  other 
substances  the  paUent  should  avoid 
because  their  interactions  with  oral 
contraceptives  are  known,  likely  to 
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occur,  and  likely  to  have  clinical 
signiricance;  and 

(ii)  A  statement  of  risks  to  the  mother 
and  unborn  child  from  the  use  of  oral 
contraceptives  before  or  during  early 
pregnancy;  and 

(iii)  A  statement  concerning  excretion 
of  the  drug  in  human  milk  and 
associated  risks  to  the  nursing  infant. 

(10)  A  statement  concerning  possible 
side  effects  which  may  help  the  patient 
evaluate  the  benefits  and  risks  from  the 
use  of  oral  contraceptives. 

(11)  A  statement  of  possible  benefits 
associated  with  oral  contraceptive  use. 

(12)  Information  about  how  to  take 
oral  contraceptives  properly,  including 
information  about  what  to  do  if  the 
patient  forgets  to  take  the  product, 
information  about  becoming  pregnant 
after  discontinuing  use  of  the  drug,  a 
statement  that  the  drug  product  has 
been  prescribed  for  the  use  of  the 
patient  and  should  not  be  used  for  other 
conditions  or  given  to  others,  and  a 
statement  that  the  patient's  pharmacist 
or  practitioner  may  have  a  more 
technical  leaflet  about  the  drug  product 
that  the  patient  may  ask  to  review. 

(13)  The  following  information  about 
the  drug  product  and  the  patient 
package  insert: 

(i)  The  name  and  place  of  business  of 
the  manufacturer,  packer,  or  distributor, 
or  the  name  and  place  of  business  of  the 
dispenser  of  the  product. 

(ii)  The  date,  identified  as  such,  of  the 
most  recent  revision  of  the  patient 
package  insert  placed  prominently 
immediately  after  the  last  section  of  the 
labeling. 

(d)  Other  indications.  The  patient 
package  insert  may  identify  indications 
in  addition  to  contraception  that  are 
identified  in  the  professional  labeling  for 
the  drug  product. 

(e)  Guidelines.  The  Food  and  Drug 
Administration  has  made  available 
guidelines  for  patient  package  inserts  for 
oral  contraceptive  drug  products.  A 
guideline  is  available  for  the  class  of 
combination  estrogen-progestogen  oral 
contraceptive  and  a  separate  guideline 
is  available  for  the  progestogen-only 
oral  contraceptives.  Any  person  may 
use  the  appropriate  guideline  to  meet 
the  requirements  of  this  section. 

(f)  Requirement  to  supplement  new 
drug  application.  Holders  of  approved 
applications  for  oral  contraceptive  drug 
products  that  are  subject  to  the 
requirements  of  this  section  are  required 
to  submit  supplements  under  S  314.70(c) 
of  this  chapter  to  provide  for  the 
labeling  required  by  this  section.  Such 
labeling  may  be  put  into  use  without 
advance  approval  by  the  Food  and  Drug 
Administration. 


§  310.501a    [Remov«dl 

3.  By  removing  S  310.501a 
Medroxyprogesterone  acetate  injectable 
for  contraception. 

Dated:  March  30, 1987. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  87-8848  Filed  4-20-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

Pennsylvania  Permanent  Regulatory 
Program;  Modification;  Public 
Comment  and  Opportunity  for  Public 
Hearing 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  conmient 
period  and  for  hearing  on  the 
substantive  adequacy  of  program 
amendments  submitted  by  the 
Commonwealth  of  Pennsylvania  as 
modifications  to  the  Pennsylvania 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
revises  the  Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act  to 
(1)  clarify  information  needs  concerings 
access  to  properties  for  purposes  of  coal 
refuse  disposal,  coal  prep  plants  and  for 
underground  mining  activities  and  (2)  to 
establish  a  fund  to  provide  loans  to  deep 
mine  operators  unable  to  obtain  surety 
bond.  This  notice  sets  forth  the  times 
and  locations  that  the  Pennsylvania 
program  and  the  proposed  amendment 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  elements,  and 
the  procedures  that  will  be  followed 
regarding  the  public  hearing. 
DATES:  Written  comments  not  received 
on  or  before  4:00  p.m.  May  21,  1987,  will 
not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
May  18, 1987,  beginning  at  9:00  a.m.  at 
the  location  shown  below  under 
"ADDRESSES". 

ADDRESS:  Written  conunents  should  be 
mailed  or  hand  delivered  to:  Mr.  Robert 
Biggi,  Harrisburg  Field  Office,  Office  of 
Surface  Mining,  101  South  2nd  Street. 


Suite  L-4,  Harrisburg,  Pennsylvania 
17101. 

If  a  public  hearing  is  held  its  location 
will  be:  Penn  Harris  Motor  Inn  and 
Convention  Center  at  the  Camp  Hill 
Bypass  and  U.S.  11  and  15,  Camp  Hill. 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Robert  Biggi,  Harrisburg  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  101 
South  2nd  Street,  Suite  L-4,  Harrisburg 
Pennsylvania  17101;  Telephone:  (717) 
782-4036 

SUPPLEMENTARY  INFORMATION: 
I.  Public  Comment  Procedures 

Availability  of  Copies 

Copies  of  the  Pennsylvania  program, 
the  proposed  modifications  to  the 
program,  a  listing  of  any  scheduled 
public  meeting  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  OSMRE 
offices  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m.,  excluding  holidays.  Each  person 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  modifications  by 
contracting  the  Harrisburg  Field  Office. 
Harrisburg  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  101  South  2nd  Street, 
Suite  L-4  Harrisburg,  Pennsylvania 
17101 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5124, 1100  "L" 
Street  NW.,  Washington.  DC  20240 
Pennsylvania  Department  of 
Environmental  Resources,  Fulton  Bank 
Building,  Third  and  Locust  Streets, 
Harrisburg,  Pennsylvania  17120 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include  explanation 
is  support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  location  other  than  Harrisburg, 
Pennsylvania,  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  this  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  May 
6, 1987.  If  no  one  requests  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 


13110 


Ff^pral  Register  /  Vol.  52.  No.  76  /  Tuesday.  April  21.  1987  /  Proposed  Rules 


a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE  office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  '^OR  FURTHER  INFORMATION 
CONTACT" 

All  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

n.  Background  on  the  Pennsylvania 
State  Program 

On  February  29, 1980.  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  from  the  State  of 
Pennsylvania.  On  October  22, 1980, 
following  a  review  of  the  proposed 
program  as  outlined  in  30  C3TI  Part  732, 
the  Secretary  disapproved  the 
Pennsylvania  program.  The  State 
resubmitted  its  program  on  January  25. 
1982,  and  subsequently  the  Secretary 
approved  the  program  subject  to  the 
correction  of  minor  deficiencies. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  )uly  sa  1982  Federal 
Register  noUce  (47  FR  33050). 
Subsequent  action  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
93ai5  and  938.16. 

III.  Submission  of  Program  Amendment 

On  January  22, 1987,  Pennsylvania 
submitted  for  OSMRETs  approval  an 
amendment  to  the  State  program  which 
revises  the  Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act  Tvvo 
specific  sections  of  the  legislation 
modify  the  approved  regiilatory 
program: 

(1)  Section  4.2(F)(II)  of  the  State  Act 
has  been  modified  to  clarify  information 
needs  concerning  access  to  properties 
for  purposes  of  coal  refuse  disposal,  coal 
prep  plants  and  for  underground  mining 
activities.  The  amended  language 
provides  that  in  the  case  of  permit 
applications  for  coal  refuse  disposal 
areas,  coal  preparation  facilities  not 
situated  on  a  permit  area  and  the 
surface  activities  of  underground  mines. 


the  applicant  shall  submit  a  description 
of  the  documents  open  which  the 
applicant  bases  the  right  to  enter  upon 
the  surface  land  and  conduct  mining 
activities.  It  further  provides  that  the 
State  regulatory  authority  shall  have 
access  to  permitted  areas  for  a  period  of 
five  years  after  completion  or 
abandonment  of  mining  and  reclamation 
activities. 

(2)  A  new  Section  4.7  has  been 
created  to  establish  an  Anthracite  Deep 
Mine  Operators'  Bond  Fund  to  provide 
loans  to  anthracite  deep  mine  operators 
unable  to  obtain  surety  bond.  The 
following  categories  of  anthracite  deep 
mine  operators  would  be  eligible  to  use 
the  fund  to  meet  their  bond  obligation: 
(1)  Operators  who  have  sought  and  been 
denied  a  bond  by  three  separate 
bonding  companies  and  (2)  operators 
whose  bonds  are  cancelled  due  to  the 
insolvency  or  bankruptcy  of  any 
insurance  company  or  surety  company. 

Operators  who  use  the  fund  to  meet 
their  bond  obligations  will  be  required 
to  pay  a  fee  of  twenty-five  cents  for 
each  ton  of  coal  extracted  from  mining 
operations  for  which  the  required  bond 
has  not  been  posted.  In  addition  each 
operator  must  file  with  the  regulatory 
authority  one  thousand  dollars  toward 
the  bond  obligation. 

Tbe  per  ton  fee  is  to  be  continued  until 
the  fund  has  reached  a  level  that  equals 
the  number  of  acres  for  which  no  bond 
has  been  posted  multiplied  by  the  per- 
acre  bonding  requirement  established 
by  the  regulations  of  the  Department 
The  fees  paid  by  an  operator  may  be 
used  only  to  secure  the  reclamation 
obligations  of  the  operator. 

The  Director  is  seeking  comment  on 
the  adequacy  of  the  proposed 
amendment  in  satisfying  the  criteria  for 
approval  of  State  program  amendments 
set  forth  at  30  CFR  732.15  and  732.17. 
The  Director  must  find  that  the 
amendment  provisions  are  consistent 
with  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  The  full  text  of 
the  proposed  amendment  is  available 
for  review  in  the  OSMRE  Administrative 
Record  under  No.  PA  631  at  the 
addresses  listed  above. 

rv.  Additional  Determination* 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C 
1292(d),  no  enviroimiental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3, 4,  7.  and  8  of 


Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rale  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  April  14. 1987. 
lamM  W.  WorimMD. 

Deputy  Director,  Operations  and  Technical 
Services,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
[FR  Doc  87-8899  Filed  4-20-87;  8:45  am] 
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VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Veterans  Education;  Term-by-Term 
EnroHment  Certifications 

AOatCYt  Veterans  Administration. 

action:  Withdrawal  of  proposed 
regulations. 

SUMMAMY:  On  page  30151  and  30152  of 
the  Federal  Register  of  June  3a  1983 
there  was  published  a  notice  of  intent  to 
amend  part  21  to  require  that 
certifications  of  enrollment  be  made 
each  term,  quarter  or  semester. 
Interested  people  were  given  30  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposal. 
The  VA  (Veterans  Administration)  is 
withdrawing  that  proposal. 

FOR  FUKTHBI  INFORMATION  CONTACT 

June  C.  Schaeffer  (225),  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Avenue  NW..  Washington,  DC  20420 
(202)  233-2092. 


SUPPLEMENTARY  INFORMATION:  The  VA 
received  one  telephone  call  and  273 
letters,  many  containing  more  than  one 
comment,  suggestion  or  objection. 
Veterans  and  other  VA  beneficiaries 
submitted  155  letters.  There  were  also 
six  letters  in  the  form  of  petitions  which 
were  signed  by  an  additional  334  people. 
Officials  of  educational  institutionB 
submitted  95  letters.  OfScials  of 
educational  and  other  organizations 
wrote  13  letters.  Two  officials  of  State 


approving  agencies  submitted  letters,  as 
did  one  Federal  official  and  one 
interested  citizen.  Three  of  the  veterans, 
five  college  officials  and  one  educational 
organization  supported  the  proposal  and 
urged  that  it  be  adopted.  The  remainder 
of  the  letter  writers  had  various 
objections  and  suggestions. 

While  the  VA  was  reviewing  the 
letters,  the  Veterans'  BeneBts 
Improvement  and  Health-Care 
Authorization  Act  of  1986  was  enacted. 


Section  319  of  that  Act  generally 
prohibits  the  VA  from  requiring  that 
educational  institutions  certify 
enrollments  on  a  term,  quarter  or 
semester  basis.  Accordingly,  the  VA  is 
withdrawing  its  proposal  which  would 
have  required  them  to  do  so. 

Approved:  April  2. 1987. 
Thomas  K.  Tumage, 
Administrator. 

[FR  Doc.  e7-«886  Filed  4-20-87;  8:45  am) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Regulation;  Public 
Meetings 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  of  two 
meetings  of  the  Committee  on 
Regulation  of  the  Administrative 
Conference  of  the  United  States.  The 
committee  has  scheduled  these  meetings 
to  consider  further  the  Administrative 
Conference  study  of  federal  user  fees 
and  a  draft  committee  recommendation 
on  the  subject. 

DATES:  First  Meeting — Thursday,  May  7, 
1987;  9:30  a.m.  until  noon;  Second 
Meeting — Friday,  May  15, 1987;  9:30  a.m. 
until  noon. 

Location:  Offices  of  Steptoe  & 
Johnson,  1330  Connecticut  Avenue,  I^fW., 
Washington,  DC. 

Public  Participation:  The  committee 
meeting  is  open  to  the  interested  public, 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
before  the  meeting.  The  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Bowers,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street.  NW., 
Suite  500.  Washington.  DC  20037. 
Telephone:  (202)  254-7065. 

SUPPt^MENTARY  INFORMATION:  The 

Committee  on  Regulation  vvrill  discuss 
and  take  action  on  a  draft 
recommendation  on  user  fees  that  was 
published  for  comment  on  March  12  and 
discussed  at  a  public  hearing  on  April  2 
(see  PR  7814).  The  meeting  scheduled  for 
May  15  will  not  be  held  if  the  committee 


completes  its  consideration  of  this 
matter  on  May  7.  If  the  committee 
adopts  a  proposed  recommendation  on 
user  fees,  it  will  be  presented  to  the 
Assembly  of  the  Administrative 
Conference  at  a  meeting  on  June  11-12, 
1987. 

Dated:  April  16. 1986. 
leffery  S.  Lubbers, 
Research  Director. 

[PR  Doc.  87-8934  Filed  4-20-87;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

1987  Price  Support  Levels  for  Fire- 
Cured  (Type  21),  Fire-Cured  (Types  22- 
23),  Dark  Air-Cured  (Types  3&-36), 
Virginia  Sun-Cured  (Type  37),  Cigar- 
Filler  and  Binder  (Types  42-44,  53-55) 
and  Cigar-Filler  (Type  46)  Tobaccos 

agency:  Commodity  Credit  Corporation 
(CCC),  USDA. 

ACTION:  Ntice  of  Proposed 
Determination  of  1987  Price  Support 
Levels  for  Six  Kinds  of  Tobacco. 

summary:  The  purpose  of  this  Notice  of 
Proposed  Determination  is  to  request 
comments  with  respect  to  levels  of  price 
support  for  fire-cured  (type  21),  tobacco, 
(2)  fire-cured  (types  22-23),  (3)  dark  air- 
cured  (types  35-36).  (4)  Virginia  sun- 
cured  (type  37).  tobacco.  (5)  cigar-filler 
and  binder  (types  42-44,  53-55)  tobacco, 
and  (6)  cigar-filler  (type  46)  kinds  of 
tobacco  for  the  1986  marketing  year.  The 
levels  of  price  support  for  these  kinds  of 
tobacco  are  required  to  be  determined 
under  the  provisions  of  section  106  of 
the  Agricultural  Act  of  1949,  as 
amended. 

date:  Comments  must  be  received  on  or 
before  May  21, 1987  to  be  assured  of 
consideration. 

address:  Written  comments  should  be 
sent  to  the  Director,  Commodity 
Analysis  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  DC  20013.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  from  8:15  a.m.  to  4:45  p.m. 
Monday  through  Friday,  in  Room  3741, 
USDA  South  Building.  14th  and 
Independence  Avenue,  SW., 
Washington.  DC. 


FOR  further  information  CONTACT 

Robert  H.  Miller,  (202)  447-8839  or 
Kenneth  Robison,  (202)  447-5188.  A 
Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Mr.  Robison. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1,  and 
has  been  classified  as  "not  major."  The 
provisions  of  this  notice  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals  industries, 
Federal,  State  or  local  Governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
irmovation.  the  environment,  or  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  numbr  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number — 10.051.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  noticed  of 
proposed  rulemaking  with  respect  to  the 
subject  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  PR 
29115  (]une  24. 1983).  It  has  been 
determined  by  an  environmental 
evaluation  that  this  action  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Determination  of  Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  marketing  quotas  are 
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in  e^ect  or  for  which  marketing  quotas 
have  not  been  disapproved  by 
producers.  With  respect  to  the  1986  crop 
of  the  six  kinds  of  tobacco  covered  by 
the  notice,  the  respective  maximum 
level  of  support  is  determined  in 
accordance  with  section  106  of  the 
Agricultural  Act  of  1949.  as  amended 
(the  "Act"). 

Section  106{fK6){A)  of  the  Act 
provides  that  the  level  of  support  for  the 
1987  crop  of  a  kind  of  tobacco  shall  be 
the  level  in  cents  per  pound  at  which  the 

1986  crop  of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (i)  the  support 
level  for  the  1987  crop,  as  determined 
under  section  106(b)  of  the  Act,  is 
greater  or  less  than  (ii)  the  support  level 
for  the  1986  crop,  as  determined  under 
section  106(b)  of  the  Act,  as  that 
difference  may  be  adjusted  by  the 
Secretary  under  section  106(d)  of  the 
Act  if  the  suppKJrt  level  under  clause  (i) 
is  greater  than  the  support  level  under 
clause  (ii).  Accordingly,  under  section 
106(f)(6)(A)  of  the  Act,  the  support  level 
for  the  1987  crop  of  such  kind  of  tobacco 
will  be  the  1986  level,  adjusted  by  the 
difference  between  (plus  or  minus)  the 

1987  "basic  support  level"  and  the  1986 
"basic  support  level". 

In  addition,  section  106(f)(6)(B) 
provides  that  to  the  extent  requested  by 
the  board  of  directors  of  an  association 
through  which  price  support  is  made 
available  to  producers  ("producer 
association")  the  Secretary  may  reduce 
the  support  level  determined  under 
section  106(f)(6)(A)  for  any  kind  of 
tobacco  (except  flue-cured  and  hurley) 
to  more  accurately  reflect  the  market 
value  and  improve  the  marketability  of 
tobacco. 

The  levels  of  price  support  for  the 
1986  crops  of  various  kinds  of  tobacco, 
which  are  determined  in  accordance 
with  sections  106(f)(6)(A)  are  as  follows: 


Kind  and  type 


Virginia  fire-cured,  type  21 

KY-TN  fire-cured,  types  22-23 
Dark  air-cured,  types  35-36 


Support 
(cents 

per 
pound) 


120.0 
124.2 
105.8 


Kind  and  type 


Virginia  sun-cured,  type  37 

Cigar-filler  and  binder,  types  42-44 

53-55 

Puerto  Rican,  type  46 


Support 
(cents 

per 
pound) 


106.0 

91.6 
75.0 


Section  106(b)  of  the  Act  provides  that 
the  "basic  support  level"  for  any  year  is 
determined  by  multiplying  the  support 
level  for  the  1959  crop  of  such  kind  of 
tobacco  by  the  ratio  of  the  average  of 
the  index  of  prices  paid  by  farmers 
including  wage  rates,  interest,  and  taxes 
(referred  to  as  the  "parity  index")  for  the 
three  previous  calendar  years  to  the 
average  index  of  such  prices  paid  by 
farmers,  including  wage  rates,  interest, 
and  taxes  for  the  1959  calendar  year 
(298).  For  the  1987-crop  year,  the 
average  parity  indexes  for  the  three 
previous  years  are:  1984 — 1130;  1985 — 
1120;  and  1986—1097.  The  average  of  the 
parity  indexes  for  these  years  is  1116 
and  the  ratio  of  the  1984-88  index  to  the 
1959  index  is  3.74.  For  the  1986-crop 
year,  the  average  parity  indexes  used  to 
calculate  the  1986  "basic  support  level" 
were:  1983—1104;  1984—1130;  1985— 
1120.  The  ratio  of  the  1983-85  index  to 
the  1959  index  equaled  3.75.  Thus,  the 
"basic  support  level"  for  the  1986  and 
1987  crops  of  the  various  kinds  of 
tobaccos  and  the  annual  decrease  are  as 
shown  in  the  following  table: 


Basic  .sttpport 
level 

De- 
crease 

Kind  and  type 

1986 

1967 

in 
1987 
from 
1986 

Cents  per  pound 

Virginia  fire-cured, 
type  21 

145.5 

145.5 
129.4 
129.4 

145.1 

145.1 
129.0 
129.0 

4 

Kentucky- 
Tennessee  fire- 
cured,  types  22- 
23 

.4 

Dark  air-cured, 

types  35-36...- 

Virginia  sun-cured, 

type  37 „ 

.4 
.4 

E}asic  support 
level 

De- 
crease 

Kind  and  type 

1986 

1987 

in 
1987 
from 
1986 

Cigar-filler  and 
binder,  types  42- 
44,54-55 „. 

Puerto  Rican,  type 
46 

107.2 
111.4 

107.0 
111.1 

J3 

Section  106(d)  of  the  Act  provides  the 
Secretary  of  Agriculture  may  reduce  the 
level  of  support  which  would  otherwise 
be  established  for  any  grade  of  such 
kind  of  tobacco  which  the  Secretary 
determines  will  likely  be  in  excess 
supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  all 
eligible  grades  of  such  tobacco  must, 
after  such  reduction,  reflect  not  less 
than  65  percent  of  the  increase  in  the 
support  level  for  such  kind  of  tobacco 
which  would  otherwise  be  established 
under  section  106  of  the  Act  if  the 
support  level  is  higher  than  the  support 
level  for  the  preceding  crop.  Before  any 
such  reduction  is  made,  the  Secretary 
must  consult  with  the  associations 
handling  price  support  loans  and 
consideration  must  be  given  to  the 
supply  and  anticipated  demand  of  such 
tobacco,  including  the  effect  of  such 
reduction  on  other  kinds  of  quota 
tobacco.  In  determining  whether  the 
supply  of  any  grade  of  any  kind  of 
tobacco  of  a  crop  will  be  excessive,  the 
Secretary  shall  take  into  consideration 
the  domestic  supply,  including  domestic 
inventories,  the  amount  of  such  tobacco 
pledged  as  security  for  price  support 
loans,  and  anticipated  domestic  and 
export  demand,  based  on  the  maturity, 
uniformity  and  stalk  position  of  such 
tobacco.  Since  the  1987  "basic  support 
level"  is  below  the  1986  "basic  support 
level",  section  106(d)  is  not  applicable 
for  the  1987  crop. 

As  noted  in  the  following  table,  the 
supplies  of  all  these  kinds  of  tobacco  for 
which  price  support  is  made  available 
are  currently  at,  or  in  excess  of.  the 
supply  deemed  adequate  to  meet 
domestic  use  and  export  needs.  As  a 
result  of  these  increased  supplies  of 
tobacco,  the  quantity  to  tobacco  pledged 
as  collateral  for  CCC  price  support  loans 
has  also  become  ample  to  excessive. 
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I 


Kind  and  type 


MHIIon  Pounds 


1986/87 
produc- 
tion 


1986/87 
Total 
Supply 


1986/87 
H©s©n/o 
Supply 


1986- 
Crop 
CCC 
Loan 
Collateral 


1986/87 

CCC 

Loans  as 

percent 

of 
produc- 
tion 


Virginia  fire-cured,  type  21 

Kentucky-Tennessee  fire-cured  types,  22-23., 

DarV  air-cured  types  35-36 

Virginia  sur>-cured,  type  37 

Cigar-filler,  and  tNnder,  types  42-44,  53-55 

Puerto  Rican,  type  46....„ „ 


3.6 

35.1 

11.1 

.1 

12.2 

.2 


9.5 

131.4 

62.0 

1.0 

72.7 

5.8 


12.5 
118.0 
57.6 
1.5 
75.2 
2.4' 


1.0 
9.0 

3.0 

t 

3.5 
2 


29.0 
28.0 
30.2 

5.5 
28.7 

100 


>  Ttvee  times  annual  disappearance  past  3  marketing  years. 
*  Less  ttwn  50.000  pounds. 


Because  of  the  oversupply  situation 
for  fire-cured  (type  21),  fire-cured  (type 
22-23),  dark  air-cured.  Virginia  sun- 
cured.  Puerto  Rican  filler,  and  cigar-filler 
and  binder  (types  42-44;  53-55),  the 
proposed  1987  maximum  support  level 
for  each  kind  consists  of  the  1986  level 
of  support  decreased  by  the  difference 
between  the  1987  "basic  support  level" 
and  the  1988  "basic  support  level". 
However,  this  level  could  be  reduced 
further  if  any  of  the  producer 
associations  request  that  the  support 
level  for  their  respective  kind  be 
reduced. 

Proposed  Determinations 

Accordingly,  the  Secretary  of 
Agriculture  proposes  to  determine  and 
announce  the  maximum  price  support 
level  for  the  following  kinds  of  tobacco 
(1987-crop)  at  the  levels  set  forth  below: 


Kind  and  type 

Amount 
(mawnum) 
(cents  per 

pound) 

Virginia  lire-cured,  type  21 

KY-TN  IHe-atea.  types  22-23 _     ... 

11B.6 
1238 

Dvk  a« -cured,  types  35-36 

Vwgna  turwajred,  type  37 _ 

CigafNIer  and  binder,  type*  42-44,  S3-SS 

Puerto  Rican  liNar  (type  46) 

105.4 

105.6 

SI  .4 

74.7 

Comment  are  requested  with  respect 
to  the  appropriate  level  of  price  support 
of  such  kinds  of  tobacco. 

Authority:  Sees.  4  and  5,  Stat.  1070, 1072.  as 
amended.  (15  US.C.  714b,  714c):  Sees.  101, 
106,  401,  403,  406,  63  Stat.  1051,  as  amended, 
74  Stat.  6,  as  amended,  63  Stat.  1054.  as 
amended,  1055.  (7  U.S.C.  1441, 1445. 1421, 
1423, 1426). 

Signed  at  Washington,  DC  on  April  16. 
1987. 

Milton  f.  Hertz, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc  07-8847  Piled  4-20-67;  8:46  am] 

BILUNO  CODE  S41S-06-tl 


Forest  Service 

Columbia  River  Gorge  National  Scenic 
Area;  Interim  Guidelines;  Availability 

The  Columbia  River  Gorge  National 
Scenic  Area  Act  of  November  17. 1986, 
requires  that  the  Secretary  of 
A^culture  develop  Interim  Guidelines 
for  the  Scenic  Area  outside  of  Urban 
Areas.  These  Guidelines  will  identify 
land  use  activities  wliich  are 
inconsistent  with  the  Act  and  govern  the 
authority  to  acquire  land  without 
content  of  the  owner.  The  Interim 
Guidelines  establish  the  standards  by 
which  proposed  facilities  and  land  uses 
will  be  evaluated  for  consistency  with 
the  Scenic  Area  Act. 

Draft  Interim  Guidelines  have  been 
prepared  and  are  available  for  review 
from  the  National  Scenic  Area.  902 
Wasco  Avenue,  Suite  301,  Hood  River, 
OR  97031.  Comments  of  the  Interim 
Guidelines  must  be  received  by  the 
Scenic  Area  Manager  no  later  than  May 
13, 1987.  For  further  information,  contact 
Katherine  Jesch,  Scenic  Area  Planner, 
(503)  385-2333. 
Arthur  W.  DuFault, 
National  Scenic  Area  Manager. 
(FR  Doc.  87-6839  Filed  4-20-87;  8:45  am] 
nUWO  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Presidential  Board  of  Advisors  on 
Private  Sector  Initiatives;  Open 
Meeting 

aqincy:  Office  of  the  Secretary,  O^ice 
of  the  General  Counsel  and  Office  of 
Business  Liaison,  Commerce. 

summary:  The  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives 
will  hold  a  meeting  on  April  27, 1987. 
Committee  meetings  will  also  be  held  on 
thii  date.  Public  comment  is  welcome. 


TIME  AND  place:  Presidential  Board  of 
Advisors  on  Private  Sector  Initiatives. 

Monday,  April  27, 1987, 11:15  a.m.-l:00 
p.m.,  at  the  American  Red  Cross 
National  Headquarters,  Rooms  to  be 
Posted,  17  and  E  Streets.  NW., 
Washington,  DC  20006. 

Committee  Meetings 

Monday,  April  27, 1987, 10:00  a.m.- 
11:00  a.m.,  at  the  American  Red  Cross 
National  Headquarters,  Rooms  to  be 
Posted,  17  and  E  Streets,  NW., 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT 

The  Committee  Control  Officer,  Mr. 
Robert  H.  Brumley,  Deputy  General 
Counsel,  U.S.  Department  of  Commerce, 
(202/377-4772)  or  the  Alternate  Control 
Officer,  Nancy  J.  Olson,  Director,  Office 
of  Business  Liaison,  U.S.  Department  of 
Commerce,  (202/377-3942),  Main 
Commerce  Building,  Washington,  DC 
20230. 

Robert  R.  Briimley, 
Deputy  General  Counsel. 
April  16, 1987. 

(FR  Doc.  87-9056  Filed  4-20-87;  8:45  am] 
BILUNQ  COOE  SS10-eP-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Umits  for  Certain  Cotton  and  Man- 
Made  Fit>er  Textile  Products  Produced 
or  Manufactured  in  Bangladesh 

April  16, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  21, 
1987.  For  further  information  contact 
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19111: 


Janet  Heinzen,  International  Trade 
Specialist  (202)  377-4212.  For 
information  on  the  quota  status  of  these 
limits,  please  refer  to  the  Quota  Status 
Reports  which  are  posted  on  the  bulletin 
boards  of  each  Customs  port.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

CITA  directives  dated  October  17, 
1988  and  January  28, 1987  (51  FR  37625 
and  52  FR  3327)  established  import 
restraint  limits  for  certain  cotton  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
twelve-month  periods  which  begin,  in 
the  case  of  Category  641.  on  May  29. 
1986:  and,  in  the  case  of  Category  341, 
on  February  1, 1987. 

On  March  27, 1987,  the  Governments 
of  the  United  States  and  the  People's 
Repubhc  of  Bangladesh  exchanged 
diplomatic  notes  to  further  amend  the 
Bilateral  Cotton  and  Man-Made  Fiber 
Textile  Agreement  of  February  19  and 
24, 1986,  as  amended,  to  establish  the 
specific  limits  for  man-made  fiber  textile 
products  in  Categories  641  and  647/648, 
produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
four-month  period  which  began  on 
October  1. 1986  and  extended  through 
January  31, 1987. 

The  agreement  also  establishes 
specific  limits  for  cotton  and  man-made 
fiber  textile  products  in  Categories  336, 
341pt.  (sublimit  of  Category  341),  641 
and  647/648,  produced  or  manufactured 
in  Bangladesh  and  exported  during  the 
twelve-month  period  which  began  on 
February  1. 1987  and  extends  through 
January  31, 1988. 

In  the  letter  which  follows  this  notice 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
control  imports  in  Categories  336,  341pt., 
641  and  647/648  at  the  agreed  limits  for 
the  twelve-month  period  which  began 
on  February  1, 1987  and  extends  through 
Janaury  31, 1988. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584).  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386), 
July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 


This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisons. 
Donald  R.  Foota, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
April  16, 1987. 

Committee  for  the  Implementatioo  of  Textile 
Agreement* 

Commissioner  of  Customs 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
cancels  and  supersedes  the  directive  of 
October  17. 1988,  issued  to  you  by  the 
Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements,  which  directed  you  to 
prohibit  entry  for  consumption  or  withdrawal 
from  warehouse  for  consumption  of  man- 
made  fiber  textile  products  in  Category  641. 
produced  or  manufactured  in  Bangladesh  and 
exported  during  the  twelve-month  period 
which  t)egan  on  May  29, 1986  and  extends 
through  May  28, 1987. 

In  addition,  this  directive  amends,  but  does 
not  cancel,  the  directive  of  January  28, 1987 
concerning  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the  twelve- 
month period  which  began  on  February  1, 
1987  and  extends  through  January  31, 198a 

Effective  on  April  21, 1987,  the  directive  of 
January  28, 1987  is  amended  to  include  the 
following  import  restraint  limits  for  cotton 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Bangladesh  and 
exported  during  the  twelve-month  period 
which  began  on  February  1, 1987  and  extends 
through  January  31, 1988. 


Caiegwy 


336 

341pt« 
641..... 


647/648.. 


12-Month  reMraim  Irnil  > 


60.000  dozen. 

408.100  dozen. 

500.000  dozen  o(  niMch  no«  more  Bivi 

175,000  dozen  shal  be  tn  CMegoiy 

641pl> 
638.000  dozen  o(  which  not  more  Ihwi 

413,400  dozen  ihall  be  In  Category 

647pl/648pl« 


■The  imiti  have  not  been  ad|iisted  to  eccount  tor  ww 
Imports  exported  after  January  31.  1967 

•A  sublimit  of  Category  341— 1. 166.000  o*  which  not  more 
than  406,100  dozen  shall  be  in  TSUSA  numbers  364  4608, 
384.4610  and  384  4612 

•In  Category  641,  Mouses  made  from  fabnc  with  two  or 
more  cotors  m  the  warp  and/or  the  fHhna  in  TSUSA  numbers 
384  9110  and  384  9120 

*  In  Category  647/648.  long  trousers  and  slaiAs  in  TSUSA 
numbers  381  2370,  381.2375,  381.2859,  381  3190.  381.3335, 
381.3549,  381.6679,  381.6964.  381.8531,  381.8672, 
381.8835,  381.8840,  381.9234.  381.9310,  381.9575, 
381.9560,  381.9646,  381.9974,  384  1950.  384.2010, 
384.2015,  384.2017,  384.2030,  384.2040,  384.2050, 
384.2267,  384.2345,  384.2348,  384.2351,  364.2355, 
384.2667,  384.2783.  384.5482,  384.5684,  384.7756, 
3847658,  384.8241,  364.8242,  384.8244,  384.8245, 
3848247.  384.8256.  384.82S8,  384.9000,  384.917^ 
384.9174.  384.9176.  384.9372  and  384.9678. 

Textile  products  in  Category  336  which 
have  been  exported  to  the  United  States  prior 
to  February  1. 1987  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  336  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U,S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 


effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  this  directive,  man-made 
fiber  textile  products  in  Categories  641  and 
647/648,  produced  or  manufactured  in 
Bangladesh  and  exported  to  the  United  States 
during  the  four-month  period  which  began  on 
Octol)er  1. 1986  and  extended  through 
January  31. 1987.  shall  to  the  extent  of  any 
unfilled  balances  be  charged  against  the 
restraint  limits  established  for  such  goods 
during  that  period.  In  the  event  the  limits 
established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  charged  to  the  Umits  established  in 
this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely, 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  87-8988  Filed  4-20-^7;  8:45  amj 
BtLUNQ  COOC  361MMMI 


Import  Limits  for  Certain  Cotton  and 
Man-Made  Rt>er  Textile  Products 
Produced  or  Manufactured  In  ttie 
People's  Republic  of  China 

April  17, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  23, 
1987.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  566-5810.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

CITA  directives  dated  July  18. 1986 
(FR  26459),  August  25, 1986  (51  FR 
30692),  October  24, 1986  (51  FR  39408) 
and  January  27, 1987  (52  FR  3160) 
established  restraint  limits  for  cotton, 
wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  People's  Repubhc  of  China  and 
exported  during  the  twelve-month 
periods  beginning  on  July  24, 1986, 
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August  28, 1986,  October  27, 1986  and 
lanuary  28, 1987,  respectively. 

During  consultations  held  February 
23-27. 1987  between  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  China,  agreement  was 
reached  to  establish  specific  limits  for 
the  Categories  319,  637,  650  and  659-S, 
produced  or  manufactured  in  China  and 
exported  during  the  period  which  began 
on  January  1, 1987  and  extends  through 
December  31, 1987. 

In  addition,  the  two  governments  also 
agreed  that  overshipments  of  the  limit 
for  the  July  24, 1986  through  July  23, 1987 
period  of  5,000  dozen  would  be  charged 
to  the  restraint  limits  established  for 
Category  637,  starting  with  the  twelve- 
month period  which  began  on  January  1. 
1987  and  each  of  the  subsequent  four- 
year  periods  to  be  established  under  a 
new  bilateral  agreement.  Category  637  is 
subject  to  phased  entry  procedures  for 
goods  exported  in  excess  of  the  limit 
established  for  the  period  which  began 
on  July  24, 1986. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry,  or  withdrawal  from 
warehouse,  for  consimiption  in  the 
United  States  of  cotton  and  man-made 
fiber  textile  products  in  Categories  319, 
637,  650  and  659-8,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1987  and  extends  through 
December  31, 1987,  in  excess  of  the 
specified  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16,  1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  July  14, 1986  (51  FR  25386) 
and  in  Statistical  Headnote  5,  Schedule 
3  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

April  17. 1987. 

Committefl  for  th«  Implemantatioii  of  Textile 
AgreemenU 

Commissioner  of  Customs, 


Department  of  the  Treasury. 

Washington,  D.C.  20229 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  those  portions  of  the 
directives  of  July  18, 1988,  August  25, 1986 
and  October  24, 1988  issued  to  you  by  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements,  which 
directed  you  to  prohibit  entry  for 
consumption  or  withdrawal  from  warehouse 
for  cotton  and  man-made  Tiber  textile 
products  in  Categories  637,  659-S  '  and  319/ 
320pt..*  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  twelve-month  periods  which 
began,  in  the  case  of  Category  637,  on  July  24, 
1988;  in  the  case  of  Category  659-S,  on 
Augast  28, 1986:  and,  in  the  case  of  Category 
319/820pU  on  October  27. 1986. 

liiis  directive  cancels  and  supersedes  the 
directive  of  January  27, 1987  concerning 
imports  of  man-made  Rber  textile  products  in 
Category  650,  produced  or  manufactured  in 
the  People's  Republic  of  China  and  exported 
during  the  twelve-month  period  which  l>egan 
on  January  28, 1987. 

In  carrying  out  this  directive,  entry  of 
goods  exported  during  the  July  24, 1986 
through  December  31, 1986  period  and  in 
excess  of  the  limit  established  for  Catetory 
637  for  the  period  July  24. 1988  through  July 
23, 1887  shall  l>e  permitted  entry,  but  shall  not 
be  charged  to  the  1987  restraint  limit,  for 
consumption  in  the  United  States  in  the 
following  amounts  during  the  Indicated 
thirty-day  periods. 


Apr!  t3-May  22.  1987.. 
May  ae-Jun*  25.  1967.. 
June  Se^July  27.  1987 


Ainoucit 

lotM 

entered 

•dozen) 


90.000 
90.000 
90.000 


Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  further 
extended  on  July  31, 1986;  ptirsuant  to  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19, 1963,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China:  and  in  accordance  with  the  provisions 
of  &(ecutive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit 
effective  on  April  23, 1987,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  319.  637.  650  and  659-S. 
produced  or  manufactured  in  the  People's 
Republic  of  China  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1187  and  extends  through  Deceml>er  31, 


'  In  Category  959,  only  TSUSA  numbere  381.2340, 
381.3170.  381.9100.  381.9570.  384.1920.  384.2339. 
384A300,  384.8400  and  384.9353. 

'  In  Category  32a  only  TSUS  Item*  320. , 

321. ,  322. ,  32a ,  327. and  328. 

witli  staUitlcal  suffix  08. 


1987.  in  excess  of  the  following  restraint 
limits": 


Categofy 

imntrttlnlk. 

319 ... 

637               ^           _           

>  2,150.000 
•270.000 

•wi                , 

'88.000 

659-S ^ 

>  1,050.000 

■  Square  yards. 
'  Dozen. 
'Pound*. 

Also  effective  on  April  23. 1987.  you  are 
directed  to  charge  the  following  amounts  to 
the  restraint  limits  estabUshed  for  Categories 
319,  637,  650  and  659-S  for  the  period  which 
began  on  January  1, 1987  and  extends  through 
December  31, 1987. 


Category 

Amount  to 
be 

ctittrgod 

Irnpcl  poriod 

319 

637 

650 

•134.300 

'5.000 

"800 

-0- 

Jan.  1 
Jwi  1 
Jan.  1 
Jim.  1 

ige7-Mw  26.  1987 
1987-Apnl  22.  1967. 
1967-Jan.  31.  1867. 

659-S 

1967-April  22.  1967. 

■  Square  yards. 
'Dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
August  19. 1983,  as  amended,  which  provide, 
in  part,  that:  (1)  Certain  specific  limits  may  be 
exceeded  by  not  more  than  5  percent  of  its 
square  yard  equivalent  total,  provided  that 
the  amount  of  the  increase  is  compensated 
for  by  an  equivalent  square  yard  decrease  in 
one  or  more  other  specific  limit  in  that 
agreement  year  (2)  subject  to  consultations, 
specific  limits  may  be  increased  for  carryover 
and  carryforward  up  to  10  percent  of  the 
applicable  category  limit  in  any  agreement 
year  according  to  the  terms  specified  in  the 
agreement:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustments  imder  the  provisions 
of  the  bileteral  agreement  will  be  made  to 
you  by  letter. 

A  destripMon  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14, 1983,  (48  FR  55607).  December  sa  1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622).  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782).  July  14, 1988 
(51  FR  25386).  July  29, 1988  (51  FR  27068)  and 
in  Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  Carrying  out  the  above  directions,  the 
Commission  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  'he  foreign  affairs 


*  The  limits  have  not  l>een  adjusted  to  account  for 
any  imports  exported  after  Deceint>er  31. 1986. 
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exception  to  the  rule-making  provisions  oi  5 
U.S.C.  553  (a)(1). 

Sincerely, 
Donald  R.  Foote, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-8973  Filed  4-20-«7:  8:45  am] 
BIUMQ  COOE  aeio-iM-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  Na  87-C0002] 

Whirlpool  Corp^  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
whick  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Whirlpool 
Corporation,  a  corporation. 
DATE  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  fiUng  a  written  request  with 
the  Office  of  the  Secretary  by  May  6, 
1987. 

ADDRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  H.  Goldstein,  Directorate  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  492-6626. 

SUPPLEMENTARY  INFORMATION: 

Dated:  April  15, 1987. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

Settlement  Agreement  and  Order 

ICPSC  Docket  No.  87-0)002) 

In  the  matter  of  Whirlpool  Corp.,  a 
corporation. 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  Whirlpool 
Corporation,  a  corporation  (hereinafter, 
"Whirlpool"),  and  the  staff  of  the 
Consimier  Product  Safety  Commission 
(hereinafter,  "staff'),  is  a  compromise 


resolution  of  the  matter  described 
herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

I.  The  Parties 

2.  Whirlpool  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal 
corporate  offices  located  at  Benton 
Harbor,  Michigan  49022. 

3.  Whirlpool  has  manufactured  certain 
canister  vacuum  cleaners,  identified 
further  in  paragraph  6  and  7  below 
(hereinafter,  "canister  vacuum 
cleaners"),  (a)  for  sale  to  a  consumer  for 
use  in  or  around  a  permanent  or 
temporary  household  or  residence,  or  (b) 
for  the  personal  use,  consumption  or 
enjoyment  of  a  consumer  in  or  around  a 
permanent  or  temporary  household  or 
residence.  These  canister  vacuum 
cleaners  are  "consumer  products" 
within  the  meaning  of  section  3(a)(1)  of 
the  Consumer  Product  Safety  Act 
(hereinafter,  "CPSC"),  15  U.S.C. 
2052(a)(1). 

4.  Whirlpool  manufactured  and  sold 
these  canister  vacuum  cleaners  to  Sears. 
Roebuck  and  Co.  (hereinafter,  "Sears") 
for  resale  in  stores  located  throughout 
the  United  States.  Whirlpool,  therefore, 
is  a  "manufacturer"  of  a  "consumer 
product"  which  is  "distributed  in 
commerce,"  as  those  terms  are  defined 
in  sections  3(a)(1),  (4)  and  (11)  of  the 
CPSC.  15  U.S.C.  2052(a)(1),  (4)  and  (11). 

5.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  agency 
established  by  Congress  pursuant  to 
section  4  of  the  CPSA,  15  U.S.C.  2053. 

II.  The  Product 

6.  Whirlpool  manufactured 
approximately  1,240,000  canister 
vacuum  cleaners  from  1976  through  1983, 
Sears  sold  the  vacuum  cleaners  to 
consumers  under  its  "Kenmore"  brand 
name. 

7.  The  inside  compartment  of  the 
canister  vacuimi  cleaner  contains  a  dust 
bag,  motor  filter  and  motor  fan  housing. 
The  motor  filter  fits  directly  over  the 
motor  fan  housing,  and  prevents  dust 
from  entering  into  an  air  intake  opening 
at  the  top  of  the  motor  fan  housing 
(hereinafter,  "air  intake  opening"). 

in.  Staff  Allegadons  of  a  Defect  in  the 
Canister  Vacuum  Cleaner  and  of  a 
Failure  by  Whirlpool  To  Comply  With 
the  Reporting  Requirements  of  Section 
15(b)  of  the  CPSA 

8.  The  defect  in  the  canister  vacuum 
cleaner  consists  of  the  potential 
accessibility  consumers  of  rotating 
motor  fan  blades  contained  within  the 
air  intake  opening. 


9.  If  the  lid  of  the  canister  vacuum 
cleaner  is  open  for  any  reason  while  the 
motor  is  operating,  and  if  a  consumer 
removes  the  motor  filter  and 
accidentally  inserts  a  finger  or  fingers 
into  the  air  intake  opening,  the  rotating 
motor  fan  blades  within  the  air  intake 
opening  can  cause  severe  finger 
lacerations  or  amputations. 

10.  During  the  period  prior  to  May 
1988,  when  Whirlpool  asked  the 
Commission  staff  for  an  advisory 
opinion  concerning  the  vacuum  cleaners 
In  question,  the  company  has  received 
19  reports  from  consumers  alleging 
finger  lacerations  or  amputations  within 
the  air  intake  opening  of  the  canister 
vacuum  cleaner. 

11.  In  June  1983,  Whirlpool  placed  a 
guard  over  the  air  intake  opening 
thereby  eliminating  the  laceration  and 
amputation  hazard  as  to  those  canister 
vacuum  cleaners  having  a  guard. 

12.  Whirlpool  knew  or  should  have 
known  by  June  1983  that  the  air  intake 
opening  was  accessible  to  users  of  the 
canister  vacuum  cleaner,  and  could 
cause  severe  lacerations  or  amputations 
if  accessed  while  the  vacuum  cleaner 
was  operating. 

13.  Whirlpool  had  received  sufficient 
informattion  by  )une  1983  to  reasonably 
support  the  conclusion  that  canister 
vacuum  cleaners,  described  in 
paragraphs  6  and  7  hereof,  contained  a 
defect  which  could  create  a  substantial 
product  hazard,  but  the  company  failed 
to  report  such  information  to  the 
Commission  in  a  timely  manner  as 
required  by  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b). 

IV.  Allegations  of  Whirlpool  Corp. 

14.  Whirlpool  denies  each  and  all  of 
the  staff  allegations  with  respect  to  its 
canister  vacuum  cleaners.  It  further  and 
specifically  denies  that  its  canister 
vacuum  cleaners  contain  a  defect  which 
creates  or  which  could  create  a 
substantial  product  hazard  within  the 
meaning  of  section  15(a)  of  the  CPSA,  15 
U.S.C.  2064(a),  and  further  specifically 
denies  an  obligation  to  report 
information  to  the  Commission  under 
section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b)  with  respect  to  these  canister 
vacuum  cleaners. 

V.  Agreement  of  the  Parties 

15.  Whirlpool  and  the  staff  agree  that 
the  Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

16.  Whirlpool  agrees  to  settle  the 
Commission's  claim  for  a  civil  penalty 
by  payment  of  the  amount  of  $75,000 
vdthin  30  days  of  final  acceptance  of 
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this  Seitlemenl  Agreement  by  the 
Commission  and  service  of  the 
Commission's  Order  on  Whirlpool.  This 
payment  is  made  in  settlement  of 
disputed  allegations  by  the  staff  that 
Whirlpool  violated  the  reporting 
requirements  of  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b).  with  regard  to 
canister  vacuum  cleaners  manufactured 
by  Whirlpool  between  1976  and  1983. 
Whirlpool  makes  no  admission  of  any 
fdull.  liability  or  statutory  violation  and 
expressly  denies  any  fault,  liability  or 
sliilulory  violation.  The  Commission 
doi!S  not  make  any  determination  that 
such  canister  vacuum  cleaners 
described  in  paragraphs  6  and  7  hereof, 
contain  a  defect  which  could  create  a 
substantial  product  hazard  or  that  a 
violation  of  the  CPSA  has  occurred. 

17.  For  purposes  of  section  6(b}  of  the 
CPSA.  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued. 

18.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  Whirlpool  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  (1)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  Commission's  claim  for  a 
civil  penalty,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  action  with  regard 
to  its  claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b),  has 
occurred,  and  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law 
with  regard  to  the  Commission's  claim 
for  a  civil  penalty.  By  making  this 
waiver.  Whirlpool  does  not  concede  that 
its  canister  vacuum  cleaners  contain  a 
defect  which  creates  or  could  create  a 
substantial  product  hazard  within  the 
meaning  of  section  15(a)  of  the  CPSA,  15 
U.S.C.  2064(a). 

19.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission  and  payment  of  the  $75,000 
settlement  amount  by  Whirlpool,  the 
Commission  agrees  to  waive  its  right  to 
pursue  any  penalty  proceeding  for  a 
violation  of  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b),  relating  to  the  matters 
encompassed  by  this  Settlement 
Agreement  and  Order. 

20.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedure  set  forth  in  15  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to 
accept  the  Settlement  agreement  and 
Order  within  15  days,  the  Settlement 


Agreement  and  Order  will  be  deemed 
fmally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
lllB.20(f). 

21.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA,  15  U.S.C.  2051  et  seq.,  and  that  a 
violation  of  the  Order  will  subject 
Whirlpool  to  appropriate  legal  action. 

22.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

WMrlpool  Corporation. 
Dated:  March  6, 1987. 
By: 

Stephen  E.  Upton, 

Senior  Vice  President,  Corporate 
Communications,  Education  and  Government 
Affairs. 

Dated:  April  15, 1987. 
Consented  to  by: 
David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 
Compliance  and  and  Administrative 
titration. 

Or^er 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered  that  Whirlpool  Corporation 
shall  pay  within  30  days  of  final 
acceptance  of  this  Settlement 
Agreement  and  service  of  this  Order,  a 
civil  penalty  in  the  sum  of  $75,000  to  the 
Consumer  Product  Safety  Commission. 

n-ovi«ionally  accepted  on  the  15th  day  of 
April.  1987. 

By  Order  of  the  Commission. 
Sayde  E.  Dunn, 

Secretary ,  Consumer  Product  Safety 
Commission. 
[FR  Doc  87-8876  Piled  4-20-87;  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 
[Docket  No.  CRT  87-2-85CD] 

Commencing  1985  Cable  Distribution 
Proceeding  and  Setting  Certain 
Procedural  Dates 

aoency:  Copyright  Royalty  Tribunal. 

action:  Notice  of  commencement  of 
proceeding;  Notice  of  certain  procedural 
dates. 

summary:  The  Copyright  Royalty 
Tribunal  announces  that  a  controversy 
exists  regarding  the  distribution  of  the 
royalties  paid  by  cable  operators  for  the 
calendar  year  1985.  The  Tribunal  also 
announces  certain  procedures  and  an 


initial  schedule  which  will  govern  the 
1985  cable  distribution  proceeding. 

DATES:  The  1985  cable  distribution 
controversy  is  declared  as  of  April  22, 
1987.  Parties  shall  submit  prehearing 
statements  June  1, 1987.  Written  direct 
cases  shall  be  submitted  for  Phase  I  on 
June  22, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Cassler,  General  Counsel, 
Copyri^t  Royalty  Tribunal.  1111  20th 
Street  NW.,  Suite  450.  Washington,  DC 
20036,  (202)  653-5175. 
SUPPLEMENTARY  INFORMATION:  On 

January  13, 1987,  the  Copyright  Royalty 
Tribunal  (Tribunal)  solicited  public 
comments  as  to  whether  a  controversy 
exists  concerning  distribution  of  the 
1985  cable  copyright  royalty  fees.  52  FR 
1373.  Comments  were  initially  due 
March  2, 1987,  but  by  Order  dated 
February  27, 1987,  the  Tribunal  extended 
the  comment  period  to  April  1, 1987. 
Based  upon  the  written  comments,  the 
Tribunal  concludes  that  a  controversy 
exists  as  to  the  distribution  of  the  1985 
cable  copyright  royalty  fees,  both  in 
Phase  I  and  in  Phase  II  of  the 
proceeding,  effective  April  22, 1987. 

The  Tribunal  will  initiate  a  proceeding 
to  determine  the  proper  distribution  of 
the  1985  cable  fund.  The  procedures  for 
the  proceeding  will  be  the  same  as  those 
governing  the  1983  and  1984  cable 
distribution  proceedings.  See,  Notice  of 
Commencement  of  Proceeding;  Notice  of 
Adoption  of  Procedures,  50  FR  13845 
(April  a  1985). 

The  initial  schedule  for  the  1985  cable 
distribution  proceeding  is  as  follows: 

June  1, 1987 — Parties  submit 
Prehearing  Statements.  The  statement 
shall  include  (1)  Notice  of  Intent  to 
Participate  in  Phase  I,  Phase  11  or  both; 
(2)  A  brief  description  of  the  nature  of 
the  works  for  which  claims  are  made;  (3) 
Identification  of  Phase  I  categories 
against  which  any  Phase  II  claims  are 
asserted;  and  (4)  Identification  of  parties 
encompassed  within  a  claimant  group. 

June  22, 1987 — Parties  exchange  and 
fde  with  the  Tribunal  their  written  direct 
cases  in  Phase  I. 

The  Tribunal  expects  that  settlement 
negotiations  will  continue  during  this 
period,  and  that  it  and  all  affected 
parties  will  be  informed  immediately  of 
any  successful  conclusion  of 
negotiations.  Further  procedural  dates 
will  be  issued  by  Order  to  the  parties 
involved. 

Dated:  April  16, 1987. 
J.C.  Aigetsinger, 
Chairman. 
(FR  Doa  87-8884  Filed  4-20-67;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

DefMftment  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

April  15. 1987. 

The  meeting  location  for  the  USAF 
Scientific  Advisory  Board  Ad  Hoc 
Committee  on  Airships,  announced  in 
Federal  Register  52  FR  11529,  has 
changed.  The  USAF  Scientific  Advisory 
Board  Ad  Hoc  Committee  on  Airships 
will  now  meet  on  May  6th  and  7th,  1987. 
All  other  information  remains  the  same. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
ScientiHc  Advisory  Board  Secretariat  at  202- 
697-4811. 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  87-8891  Filed  4-20-67;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

International  Researcti  Center  for 
Energy  Economic  Development 
Energy  Conferences;  Solicitation  for  a 
Grant  Application 

agency:  Department  of  Energy  (DOE). 
action:  Notice  of  solicitation  for  a  grant 
application. 

summary:  doe  announces  that  it  is 
conducting  negotiations  with  the 
International  Research  Center  for 
Energy  Economic  Development  (ICEED) 
to  support  the  conduct  of  two 
international  energy  conferences.  These 
negotiation  are  expected  to  result  in  the 
renewal  of  Grant  No.  DE-FGOl- 
86IE10538  in  which  DOE  will  provide 
$23,000  of  the  total  estimated  cost  of 
$136,828  for  the  performance  period  of 
fourteen  months  estimated  to  begin 
April  21. 1987. 

Scope  of  Study:  The  grant  will  provide 
assistance  for  two  international 
conferences.  The  first  conference. 
"Issues  in  the  Canadian-U.S.  Energy 
Relationship",  will  discuss  such  topics 
as;  interaction  of  Canadian  and  U.S. 
energy  policies,  U.S.  petroleum  industry 
in  Canada,  imports  of  Canadian  natural 
gas  by  the  United  States,  the  role  of  the 
electric  power  sector,  revival  of  the 


concept  of  North  American  energy 
market,  and  energy  in  the  Canadian- 
U.S.  trade  relationship.  The  second 
conference,  "Managing  Energy 
Uncertainly",  will  examine  the  impact  of 
the  December  1986  OPEC  production 
agreement  on  the  petroleum  industries 
of  various  nations,  the  fate  of  netback 
arrangements,  the  effects  of  the  new 
pricing  system  on  Japan,  rising  U.S. 
Congressional  protectionist  attitudes, 
the  $18  price  level  and  downstream 
operations.  Pacific  Basin  energy  trade 
patterns,  methods  to  reduce  downside 
risks,  increasing  cost  advantages  and 
efficiency  in  production,  and  changes  in 
exploration  and  production  levels. 

Dated:  April  16. 1987. 
Stei^iaii ).  Michelaan. 

Contract  Operations  Division  "B",  Office  of 
Procurement  Operations. 
[FR  Doc.  87-9138  Filed  4-20-87: 11:38  am] 
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Announcement  of  Extension  of 
Comment  Period  on  the  Draft 
Envirorwnental  Impact  Statement  for 
Remecttal  Action  at  ttte  Wekkm  Sprir>g 


The  Department  of  Energy  [DOE) 
published  an  announcement  of 
availability  of  a  draft  environmental 
impact  statement  POE/EIS-IITD), 
Remedial  Action  at  the  Weldon  Spring 
Site  on  March  9, 1987  (52  FR  7190). 
Written  comments  were  requested  by 
April  20, 1987.  As  a  result  of  a  request 
from  the  Environmental  Protection 
Agency.  Region  VII.  dated  April  15. 1987. 
the  DOE  has  decided  to  extend  the 
comment  period  for  the  draft  EIS  until 
May  5, 1987.  Written  comments  should 
be  received  by  May  5. 1987  in  order  to 
ensure  consideration  in  preparation  of 
the  final  EIS.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

For  further  information,  contact: 
Rodney  R.  Nelson.  U.S.  Department  of 
Energy,  Weldon  Spring  Site  Remedial 
Action  Office,  Route  2,  Highway  94, 
South,  St.  Charies,  Missouri  63303. 
telephone:  (314)  441-8878. 

Issued  at  Washington,  DC  April  17, 1987. 
Gfover  A.  Saddnvick. 
Principal  Deputy  Assistant  Secretary, 
Environment,  Safety  and  Health. 
[FR  Doc.  87-9142  Filed  4-20-87;  11:43  am] 
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Economic  Regulatory  Administration 

[Dodiet  No.  ERA  C«E-87-4a;  OFP  C«m  No. 
61071-9366-20-221 

Acceptance  of  Petition  for  Exemption 
and  Availablttty  of  Certification  by  City 
of  Anaheim,  CA 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  acceptance. 

SUMMAflY:  On  March  30, 1987,  City  of 
Anaheim,  California  (Anaheim  or 
petitioner)  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
exemption  form  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  ("FUA"  or  "the  Act")  {42  U.S.C. 
8301.  et  seg.)  for  a  peakload  powerplant 
to  be  located  in  Anaheim.  California. 

Title  II  of  the  Act  prohibits  the  use  of 
petroleum  or  natural  gas  as  a  primary 
energy  source  in  a  new  powerplant  and 
prohibits  the  construction  of  any  such 
facility  without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  exemption  petition  was 
based  on  peakload.  Final  rules 
containing  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501.  and  503.  Final 
rules  setting  forth  criteria  and 
procedures  are  found  at  10  CFR  503.41. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 
SUPPI.EMENTARY  INFORMATION  section 

below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  pubUc  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 
Information  Reading  Room.  1000 
Inde]}endence  Avenue,  SW.,  Room  IE- 
190.  Washington  DC  20585,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  hohdays. 

ERA  will  issue  a  fmal  order  granting 
or  denying  the  petition  for  exemption 
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from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Rejpster. 
DATES:  Written  comments  are  due  on  or 
before  June  5, 1987.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-093,  Forrestal  Building,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

Docket  No.  ERA  C&E-«7-48  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myra  Couch,  Coal  and  Electricity 

Division,  Office  of  Fuels  Programs, 

Economic  Regulatory  Administration, 

1000  Independence  Avenue,  SW.. 

Room  GA-093,  Washington  DC  20585, 

Telephone  (202)  586-6769 
Steven  E  Ferguson,  Esq.,  Office  of 

General  Counsel,  Department  of 

Energy,  Room  6A-113. 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585.  Telephone 

(202)  586-6947 
SUPPLEMENTARY  INFORMATION:  The 

peakload  facility  will  consist  of  a  45 
MW  combustion  tiu-bine  and  auxiliary 
equipment. 

Under  the  requirements  of  10  CFR 
503.41  (a){2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fuel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  petitioner's 
petition. 

The  petitioner  submitted  a  certified 
statement  by  a  duly  authorized  officer  to 
the  effect  that  the  proposed  oil  and/ or 
gas-fired  combustion  turbine  generators 
will  be  operated  as  a  peakload 
powerplant. 


On  February  23, 1982.  DOE  published 
in  the  Federal  Register  (47  FR  7676]  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  is  among 
the  classes  of  actions  that  DOE  has 
categorically  excluded  from  the 
requirement  to  prepare  an 
Envirormiental  Impact  Statement  or  an 
Environmental  Assessment  pursuant  to 
NEPA  (categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  The  petitioner  has 
certified  that  it  will  secure  all  applicable 
permits  and  approvals  prior  to 
commencement  of  operation  of  the  new 
unit  imder  exemption. 

DOE'S  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
the  petitioner  pursuant  to  10  CFR  503.13, 
together  with  other  relevant  information. 
Unless  it  appears  during  the  proceeding 
on  the  petitioner's  petition  that  the  grant 
or  denial  of  exemption  will  significantly 
affect  the  quality  of  the  human 
environment,  it  is  expected  that  no 
additional  envirormiental  review  will  be 
required. 

Ab  provided  in  10  CFR  501.3(b)(4).  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that  the 
petitioner  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
comments  received  in  response  to  this 
document. 

Issued  in  Washington,  DC  on  April  13, 
1987. 

Robert  L  Davies, 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  A  dministration. 

[FR  Doc.  67-6885  Filed  4-2&-«7;  8:45  am] 
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En«rgy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gas 

Tlie  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L.  95-621)  signed  into  law 
on  November  9, 1978.  mandated  a  new 
framework  for  the  regiilation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 


costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA. 
section  a04(e).  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effective  May  1, 1987.  These  prices 
are  based  on  the  prices  of  alternative 
fuels. 

For  further  information  contact:  Leroy 
Brown,  Jr.,  Department  of  Energy 
Energy,  Information  Administration. 
1000  Independence  Avenue,  S.W.,  Room 
BE-034,  Washington,  DC  20585. 
Telephone:  (202)  586-6077. 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC, 
by  an  Interim  Rule  issued  on  April  2, 
1981.  in  Docket  No.  RM79-21,  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 

m. 

iiililion 
BTU's 


State: 

Alabana..... 

Arizona  ■„ „.. 

Arkansas  ' ........ 

California  '  ....^. 

Colorado  * 

Connecticut  '.,... 
Delaware  '....„... 

Florida 

Georgia „.... 

Idaho" 

Illinois^.........  ....... 

Indiani » 

Iowa  • ................ 

Kansas  '  ..^... 

Kentucky  ' 

Louisiana. .._„..., 

Maine  _ ..».., 

Maryland  ' 

Massachusetts .. 

Michigan  ■ 

Minnesota ~... 


$2.06 
2.13 
2.65 
2.13 
2.12 
2.21 
2.29 
2.16 
2.30 
2.12 
1.90 
2.02 
1.83 
1.83 
2.09 
2.64 
2.19 
2.29 
2.18 
2.09 
1.84 
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Mississippi... 

Missouri  ' 

Montana  * ._. 
Nebraska  '... 
Nevada ' 


New  Hampshire  •., 
New  Jersey  '  __._. 
New  Mexico  ' .__. 

New  York 

North  Carolina  ' 
North  Dakota  * 

Ohio..„ 

Oklahoma  ' 

Oregon 

Pennsylvania  ■ 

Rhode  Island  ' 

South  Carolina  '  .»„. 

South  Dakota  ' „..,. 

Tennessee  '  ...._..........„ 

Texas 

Utah  • 

Vermont ' 

Virginia 

Washington 

West  Vii^inia  '  - 

Wisconsin  • 

Wyoming* 


Per 
mitUon 
BTUa 

2.29 
1.93 
2.12 
1.93 
2.13 
2.21 
2.29 
2.6S 
2.24 
2.33 
1.93 
2.0B 
2.05 
2.01 
2.29 
2.21 
2.33 
1.93 
2.33 
2.SS 
2.12 
2.21 
2.21 
2.07 
2.00 
2.09 
2.12 


'  Region  based  price  as  required  by  FERC 
Interim  Rule,  issued  on  April  2,  1981,  in 
Docket  No.  RM-79-21. 

*  Region  based  price  computed  as  the 
weighted  average  price  of  Regions  E,  F,  G 
and  H. 


Section  II. — Incremental  Pricing 
Threshold  for  Hi^  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
February  1987  was  $19.72  per  barrel.  The 
EIA  has  implemented  a  procedure  to 
partially  compensate  for  the  two-month 
lag  between  the  end  of  the  month  for 
which  data  are  collected  and  the 
beginning  of  the  month  for  which  the 
incremental  pricing  threshold  becomes 
effective.  The  prices  found  in  Piatt's 
Oilgram  Price  Report  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  2  fuel  oil  in  Metropolitan 
New  York  and  Northern  New  Jersey.  A 
lag  adjustment  factor  was  calculated 
using  the  average  of  the  low  posted 
price  for  these  two  areas  for  the  ten 
trading  days  ending  April  14, 1987,  and 
dividing  that  price  by  the  corresponding 
average  price  computed  from  prices 
published  by  Piatt's  for  the  month  of 
February  1987.  This  lag  adjustment 
factor  was  applied  to  the  February  price 
yielding  $19.83  per  barrel.  In  order  to 
establish  the  incremental  pricing 
threshold  for  high  cost  natural  gas.  as 
identified  in  the  NGPA,  Title  II,  section 
203(a)(7).  this  price  was  multiplied  by  1.3 
and  converted  to  its  equivalent  in 


millions  of  BTU's  by  dividing  by  5 A 
Therefore,  the  incremental  pricing 
threshold  for  high  cost  natural  gas, 
effective  May  1, 1987,  is  $4.45  per  million 
BTU's. 

Section  m. — Method  Used  to  Compute 
Price  CetUngs 

The  FERC,  by  Order  No.  50.  issued  on 
September  29, 1979,  in  Docket  No. 
RM79-21.  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167.  issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC,  by 
Order  No.  181.  issued  on  November  6, 
1981.  in  Docket  No.  RM81-28. 
established  that  price  ceilings  should  be 
published  for  only  the  48  continguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residuaj  fuel  oil:  For  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of 
December  1988.  January  1987.  and 
February  1987.'  All  reports  of  volume 
sold  and  price  were  identified  by  the 
State  into  which  the  oil  was  sold. 

B.  Method  Used  to  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume- Weighted 
Average  Price 

The  prices  which  will  become 
effective  May  1. 1987.  (shown  in  Section 
I)  are  based  on  the  reported  price  of  No. 
6  high  sulfur  content  residual  fuel  oil.  for 
each  of  the  48  contiguous  States,  for 
each  of  the  3  months,  December  1988, 
January  1987.  and  February  1987. 
Reported  prices  for  sales  in  December 
1986  were  adjusted  by  the  percent 
change  in  the  nationwide  volume- 
weighted  average  price  from  December 

1986  to  February  1987.  Prices  for  January 

1987  were  similarly  adjusted  by  the 
percent  change  in  the  nationwide 
volume-weighted  average  price  from 
January  1987  to  February  1987.  The 
volume-weighted  3-month  average  of  the 
adjusted  December  1986  and  January 
1987,  and  the  reported  February  1987 


•  L,arge  Industrial  User — A  person/rirm  which 
purchases  No.  6  fuel  oil  in  quantities  of  4.000  gallons 
or  greater  for  consumption  in  a  business,  including 
the  space  heating  of  the  business  premises  Electric 
Utilities,  governmental  bodies  (Federal,  Stale,  and 
L.ocal),  and  the  mlUtary  are  excluded. 


prices  were  then  computed  for  each 
State. 

(2)  Adjustment  for  Price  Variation 

States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C).  Using  the  adjusted  prices  and 
associated  prices  and  associated 
volumes  reported  in  a  region  during  the 
3-month  period,  the  volume-weighted 
standard  deviation  of  prices  was 
calculated  for  each  region.  The  volume- 
weighted  3-month  average  price  (as 
calculated  in  Section  III.B.(l)  above)  for 
each  State  was  adjusted  downward  by 
two  times  this  standard  deviation  for  the 
region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price 

The  lowest  selling  price  within  the 
State  was  determined  for  each  month  of 
the  3-month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  in.B(l)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  III.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiUng  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  III.B.4] 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon) 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  December 
1986,  January  1987,  and  February  1987. 
The  alternative  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  the  volume-weighted 
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average  price  ceilings  for  Region  E, 
Region  F,  Region  G,  and  Region  H. 

(4)  Lag  Adjustment 

The  EIA  has  implemented  a  procedure 
to  partially  compensate  for  the  two- 
month  lag  between  the  end  of  the  month 
for  which  data  are  collected  and  the 
beginning  of  the  month  for  which  ceiling 
prices  become  effective.  It  was 
determined  that  Piatt's  Oilgram  Price 
Report  provides  timely  information 
relative  to  the  subject.  The  prices  found 
in  Piatt's  Oilgram  Price  Report  are  given 
for  each  trading  day  in  the  form  of  high 
and  low  prices  for  No.  6  residual  oil  in 
19  cities  throughout  the  United  States. 
The  low  posted  prices  for  No.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  April  14, 1987,  and  dividing 
that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  February  1987.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  There  are: 
One  for  FERC  Regions  A  and  B 
combined;  one  for  FERC  Region  C;  one 
for  FERC  Regions  D.  E,  and  G  combined; 
and  one  for  FERC  Regions  F  and  H 
combined.  The  lower  of  the  national  or 
regional  lag  factor  was  then  applied  to 
ihe  alternative  fuel  price  ceiling  for  each 
Slate  in  a  given  region  as  calculated  in 
Section  II1.B.{3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 

Region  A:  Connecticut,  Maine, 
Massachusetts.  New  Hampshire,  Rhode 
Island,  Vermont. 

Region  B:  Delaware,  Maryland,  New 
[ersey.  New  York,  Pennsylvania. 

Region  C:  Alabama,  Florida,  Georgia, 
Mississippi.  North  Carolina,  South 
Carolina.  Tennessee,  Virginia. 

Region  D:  Illinois,  Indiana,  Kentucky, 
Michigan,  Ohio.  West  Virginia, 
Wisconsin. 

Region  E:  Iowa,  Kansas,  Missouri, 
Minnesota,  Nebraska,  North  Dakota, 
South  Dakota. 

Region  F:  Arkansas,  Lousiana,  New 
Mexico,  Oklahoma,  Texas. 

Region  G:  Colorado,  Idaho,  Montana, 
Utah,  Wyoming. 

Region  H:  Arizona,  California, 
Nevada,  Oregon,  Washington. 


Issued  in  Washington,  DC.  April  17, 1987. 
L.A.  Pettis, 

Deputy  Administrator,  Energy  Information 
Administration. 
(FR  Doc.  87-9004  Piled  4-20-87;  6-M  am] 

BtLUMQ  CODE  S4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP87-55-0001 

Columbia  Gas  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

April  15, 1987. 

Take  notice  that  on  April  10, 1987, 
Coltmbia  Gas  Transmission 
Corporation  (Columbia]  tendered  for 
filing  One  Hundred  and  Seventeenth 
Revised  Sheet  No.  16  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  to  be 
effective  April  1, 1987.  The  revised  tariff 
sheet  reflects  an  adjustment  to 
Colombia's  current  non-gas  commodity 
sales  rates  effective  April  1, 1987  to 
recognize  the  amortization  of  certain 
costs  incurred  by  Columbia  to  reform  its 
high-cost  contracts  with  certain 
Southwest  producers.  Columbia 
proposes  an  annual  amortization  of  such 
costs  of  $79,153,545,  which  results  in  an 
impact  on  Columbia's  non-gas 
commodity  sales  rate  of  15.74<  per  Dth. 
The  instant  filing  is  contingent  upon 
Commission  action  on  Columbia's  April 
6,  If 87  Request  for  Rehearing  of  the 
Commission's  March  30, 1987  order 
issued  in  Dockets  Nos.  TA87-4-21,  at  al 
In  the  underlying  PGA  filing  in  that 
docket,  Columbia  had  included 
$18/)92,620  in  its  projected  ciurent  cost 
of  gas  representing  the  amortization  of 
the  aforementioned  contract  reformation 
costs  for  the  subject  PGA  period  (April 
1, 1987  through  August  31, 1987].  The 
Commission's  March  30  order  rejected 
the  includion  of  the  $18,092,620  in  the 
cost  of  purchased  gas  without  prejudice 
to  Columbia  filing  to  collect  such  costs, 
on  a  prospective  basis,  in  a  proceeding 
pursuant  to  section  4  of  the  Natural  Gas 
Act  Columbia's  Request  for  Rehearing 
asked  the  Conmiission,  inter  alia,  to 
permit  recovery  of  those  contract 
reformation  costs  as  gas  costs,  or 
alternatively,  to  consolidate  such  Hling 
with  Columbia's  general  rate  filing  in 
Docket  No.  RP8&-168,  and  permit 
Columbia  to  recover  the  subject  contract 
reformation  costs  effective  April  1, 1987, 
subject  to  refund.  In  the  event  the 
Commission  grants  rehearing  of 
Cohimbia's  Request  in  Docket  Nos. 
TAB7-4-21,  et  al.,  Columbia  will 
withdraw  the  instant  filing. 

As  support  for  the  cost  of  service, 
exclusive  of  the  contract  reformation 


costs,  Columbia  incorporates  by 
reference  its  September  30, 1986  section 
4(e)  filing  in  Docket  No.  RP88-168,  et  al.. 
as  revised  by  Motion  on  February  27, 
1987,  as  well  as  Columbia  Gulf 
Transmission  Company's  initial  and 
revised  filings  in  Docket  No.  RP86-187- 
000. 

Pursuant  to  §  388.110  of  the 
Commission's  Regulations,  Columbia 
has  requested  that  the  Commission  treat 
certain  contract  reformation  information 
and  data  as  commercially  sensitive  and 
confidential  data,  the  disclosure  of 
which  would  be  harmful  to  Columbia. 
Due  to  the  highly  confidential  and 
proprietary  nature  of  the  information 
contained  in  "Confidential  Binder  A" 
Columbia  submits  that  access  to  the 
contents  thereof  be  limited  to  parties 
other  than  producers  and  interstate 
pipelines  to  this  proceeding.  Columbia 
will  maintain  copies  of  the  Confidential 
Binder  A  at  its  Charleston,  West 
Virginia  and  Washington,  DC  offices  for 
parties  other  than  producers  and 
interstate  pipelines  to  review,  which  will 
be  subject  to  appropriate  protective 
conditions.  Columbia  submits  that  a 
protective  order  of  the  nature  of  the  one 
issued  by  the  Presiding  Judge  in 
Columbia's  ongoing  section  4  rate  case 
in  Docket  No.  RP86-168,  et  al.  would  be 
appropriate. 

Columbia  requested  such  waivers  of 
the  Commission's  Regulations  as  may  be 
necessary  to  make  the  instant  filing, 
subject  to  refund,  effective  April  1, 1987. 

Copies  of  the  filing,  exclusive  of 
Confidential  Binder  A  were  served  by 
Columbia  upon  each  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  22, 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing,  exclusive  of  Confidential 
Binder  A,  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection.  A  copy  of  this  filing. 
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including  Confidential  Binder  A,  is  in 

the  non-public  file  with  the  Commission. 

Kenneth  F.  Piumb. 

Secretary. 

|FR  Doa  87-8866  Filed  4-20-87;  8:45  am) 

BHJJNO  COOC  CrW-Ot-M 

[Docket  No.  CI87-28»-0001 

El  Paso  Production  Co.  and  El  Pa»o 
Natural  Gas  Co.;  Application  for 
Certificates  of  Public  Convenience  and 
Necessity 

April  14. 1987. 

Take  notice  that  on  February  6, 1987, 
EI  Paso  Production  Company 
("Production  Company")  and  El  Paso 
Natural  Gas  Company  ("El  Paso")  filed 
with  the  Commission  an  Application  for 
Certificates  of  Public  Convenience  and 
Necessity  to  continue  sales  of  gas  to 
Northwest  Pipeline  Company 
("Northwest")  as  successors-in-interest 
to  Beta  Development  Company  ("Beta"). 
They  state  that  El  Paso  acquired  an 
undivided  fifty  percent  (50%)  interest  in 
certain  wells  and  leases  owned  by  Beta, 
the  production  from  which  was  sold  to 
Northwest.  El  Paso  subsequently 
transferred  the  properties  to  its 
subsidiary  Production  Company  which 
was  organized  to  consolidate  the 
production  functions  of  the  company. 

El  Paso  seeks  a  certificate  of  public 
convenience  and  necessity  applicable  to 
the  sales  made  from  the  properties  to 
Northwest  during  the  interim  period 
before  transfer  of  the  properties  to 
Production  Company.  Production 
Company  seeks  a  certificate  for  the 
continued  sales  to  Northwest.  The  sales 
are  conducted  under  the  same  terms  and 
conditions  as  applied  when  Beta  was 
the  interest  owner,  in  accordance  with 
orders,  rules,  and  regulations  of  the 
Commission. 

El  Paso  acquired  from  Beta  one-half 
( Vi)  of  its  leasehold  interest  in  certain 
wells  located  in  San  Juan  County,  New 
Mexico  by  Assignment  of  Oil  and  Gas 
Leases  dated  September  11. 1983.  Beta 
previously  was  making  sales  in 
interstate  commerce  of  natural  gas  for 
resale  at  these  wellheads  to  Northwest 
pursuant  to  the  small  producer 
exemption  certificate  issued  at  Docket 
No.  CS76-612.  Therefore.  El  Paso  is 
requesting  authorization,  effective 
August  19, 1983,  and  continuing  through 
June  10, 1986,  for  the  continuation  of  the 
sale  to  Northwest  of  natural  gas 
produced  from  the  one-half  ( V4) 
leasehold  interest  acquired  by  El  Paso, 
all  as  more  fully  set  forth  in  the 
application.  The  natural  gas  produced 
from  those  leasehold  interests  continued 
to  be  sold  under  the  same  terms  and 


conditions  as  applied  when  Beta  held 
the  interests. 

Effective  July  1. 1988,  El  Paso 
transferred  its  interest  in  the  Beta 
properties  to  Production  Company  by 
Conveyance  dated  July  16, 1986.  Thus, 
effective  July  1, 1986,  Production 
Company  requests  issuance  of  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  continued  sale 
of  gas  from  those  properties  to 
Northwest  as  successor  in  interest  to  El 
Paso. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  27, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  87-8870  Filed  4-20-87;  8:45  am] 

MUJNQ  CODE  e717-01-M 


[Docket  No.  TA87-6-51-000, 001] 

Great  Lakes  Gas  Transmission  Co^ 
Tariff  Rling 

April  14, 1987. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes) 
on  April  9. 1987.  tendered  for  filing 
Sixth-A  Revised  Sheet  Nos.  57(1)  and 
57(ii)  and  Substitute  Seventh  Revised 
Sheet  Nos.  57(1)  and  57(ii)  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 

Sixth-A  Revised  Sheet  Nos.  57(i)  and 
57(ii)  reflect  changes  in  the  gas 
purchased  prices  applicable  to  Northern 
Minnesota  Utilities  ("NMU").  the 
abovementioned  filing  reflects  a 
significant  price  decrease  in  the 
purchased  gas  component  of  the 
commodity  charge  for  deliveries  within 
contract  demand  horn  $1.80774  to  $1.60 
per  MMBtu  and  a  reduction  in  the 
purchased  gas  component  of  the  overrun 
rate  from  $1.60  to  $1.56  per  MMBtu  for 
the  month  of  April.  1987.  These  gas 


purchase  price  changes  result  from 
recent  negotiations  between 
TransCanada  Pipelines  Limited 
CTransCanada")  and  NMU,  which 
Great  Lakes  is  hereby  implementing. 
NMU  and  TransCanada  have  agreed 
that  the  commodity  charges  for  gas 
purchased  by  NMU  will  be  negotiated 
on  a  monthly  basis  and  that  if  such 
negotiations  are  unsuccessful,  the  prices 
under  the  pre-existing  contractual 
arrangements  that  would  have  become 
effective  except  for  these  new 
contractual  arrangements,  would 
become  effective  on  the  first  day  of  the 
month  for  which  the  new  price 
negotiations  are  unsuccessful.  These 
arrangements  have  been  reflected  in  an 
amendment  dated  March  25, 1987  to  the 
Gas  Purchase  Contract  t)etween 
TransCanada  and  Great  L.akes  dated 
October  9. 1970. 

On  March  30. 1987.  Great  Lakes  filed 
Seventh  Revised  Sheet  Nos.  57(1)  and 
57(ii)  to  be  effective  May  1, 1987  which 
reflects  its  semi-annual  change  in  the 
surcharge  rate  and  a  PGA  adjustment  to 
reflect  the  gas  purchase  costs  at  the  time 
of  the  filing.  Therefore.  Great  Lakes  has 
also  filed  six  copies  of  Substitute 
Seventh  Revised  Sheet  Nos.  57(i)  and 
57(ii),  to  be  effective  May  1, 1987,  which 
reflect  the  gas  purchase  price  changes 
for  NMU  resulting  from  Uie  filing 
herewith. 

Great  Lakes  requests  waiver  of  the  30 
day  notice  requirement  of  the 
Commission's  Regulations  and  any  other 
necessary  waivers  so  as  to  permit  the 
above  mentioned  tariff  sheets  to  become 
effective  as  requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  21, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  87-8871  Filed  4-20-87;  8:45] 

MLLMQ  COOC  (717-01-11 
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I  Docket  No.  RP84- 13-004] 

Michigan  Consolidated  Gas  Co., 
Interstate  Storage  Division;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  14. 1987. 

Take  notice  that  on  April  2, 1987, 
Michigan  Consolidated  Gas  Company — 
Interstate  Storage  Division  (ISD) 
tendered  for  filing  proposed  changes  to 
the  following  tariff  sheets  in  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Original  Volume  No.  2  and  Original 
Volume  No.  3: 


Rale  schedule 

Onginii  Votume  No.  t: 

~   Sixth  Ravised  Stieet  Nos  63  a  64 

X-7 

Sixtti  FtoviMd  Shm  Nos.  87  a  94 

x-e 

Sixth  ReviMd  Sheet  Nos.  110  4  111 

X-11 

Sixth  Revised  Sheet  Nos.  132  «  139 

X-13 

Sixth  Revised  Sheet  Nos  155  «  162..._. 

X-15 

Tenth  Reveed  Sheet  No.  192 

X-19 

Eighth  Revised  Sheet  No  193 

X-19 

Ninth  Revised  Sheet  Na  216 

x-ao 

Seventh  Revised  Sheet  Na  2t7 

X-20 

Frrat  RevwBd  Sheet  No  282 - 

X-2t)-1 

Rrit  Revisod  Sheet  No.  283_      

X-20-1 

Oiignal  Votume  No.  2: 

Fifth  Revised  Sheet  Nos.  8  •  7.„„ _. 

X-23 

Firai  RwHssd  Sheet  No.  29_. 

X-23 

Filth  Revoed  Sheet  No.  30 

x.^ 

Frtth  Revised  Sheet  Nos  51  S  52 „... 

X-25 

Fifth  Revised  Sheet  Nos.  73  A  74 

X-2« 

Frtth  Revised  Sheet  No.  96.. _ 

X-27 

Fifth  Reviswl  Sheet  Nos  117  4  118 

X-28 

Fourth  Revised  Sheet  Na  154„    

X-30 

On^nal  V-jiume  No  3: 

Second  Revised  Sheet  No.  2 

S-1,  S-2. 

S-3,  S-4. 

S-«,  S^ 

The  proposed  changes  reflect  a 
decrease  of  $2,607,240  in  the  cost  of 
service  that  underlies  ISD's  presently 
effective  rates. 

ISD  states  that  the  proposed  rate 
reduction  is  required  by  Article  V  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP84-13-000,  which  was  accepted 
and  approved  by  the  Commission  in  its 
letter  order  dated  January  11, 1985. 
Article  V  requires  ISD  to  make  an 
appropriate  rate  filing  if  the  Federal 
income  tax  rate  (46%)  upon  which  ISD's 
rates  are  predicated  is  increased  or 
decreased.  The  Tax  Reform  Act  of  1986 
reduces  the  Federal  corporate  income 
tax  rate  to  34%,  effective  July  1, 1987. 
Consequently,  the  Federal  income  tax 
amount  embodied  in  ISD's  cost  of 
service  is  to  be  reduced  by  $2,607,240. 
This  amount  is  calculated  pursuant  to 
Article  V  by  multiplying  $217,270  times 
each  1  percent  change  in  Federal 
corporate  income  tax  rate. 

ISD  requests  that  this  proposed  rate 
reduction  become  effective  on  July  1, 
1987,  which  is  the  effective  date  of  the 
new  Federal  corporate  income  tax  rate 


and  thus  the  effective  date  required  by 
Article  V.  ISD  states  that  copies  of  its 
filing  have  been  served  upon  its 
customers  and  the  Michigan  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211). 
All  such  motions  of  protests  should  be' 
filed  on  or  before  April  21, 1987.  Protests 
wiD  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  87-8872  Filed  4-20-87;  8:45  am] 
BNXING  CODE  6717-41-11 


FARM  CREDIT  ADMINISTRATION 

Performance  Review  Board; 
Designation  of  Members 

aqcncy:  Farm  Credit  Administration. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  in  Title  5.  U.S.C.  4314(c)(4). 
the  Farm  Credit  Administration  hereby 
publishes  the  names  of  the  executives 
who  are  designated  as  members  of  the 
Agency's  Performance  Review  Board. 
The  members  of  the  Board  are  as 
follows: 

1.  Francis  ].  Boyd.  Jr. 

2.  David  C.  Baer. 

3.  Frederick  R.  Medero. 
4  Larry  W.  Edwards. 

S.  Thomas  G.  McKenzie. 
0,  Dennis  L.  Barringer. 
7.  Michael  J.  Powers, 
a  George  D.  Irwin. 

9.  Harold  D.  Schuler. 

10.  Paul  C.  Redmer. 

11.  Eldon  W.  Stoehr. 
William  A.  Sanders,  Jr., 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  87-8800  Filed  4-20-87;  &46  am] 

BtLUNO  COM  (706-01-11 


FEDERAL  HOME  LOAN  BANK  BOARD 

(No.  AC-593] 

The  Cumberland  Federal  Savings  and 
Loan  Association,  Louisville,  KY;  Final 
Action  Approval  of  Conversion 
Application 

Dated:  April  8, 1987. 

Notice  is  hereby  given  that  on  April  2. 
1987,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
The  Cumberland  Federal  Savings  and 
Loan  Association,  Louisville,  Kentucky 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW..  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati,  2000  Atrium  TWO. 
Cincinnati,  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers, 
Secretary. 

[FR  Doc.  87-8856  Filed  4-20-87;  8:45  am] 
BILUNO  CODE  6720-01-H 


[No.AC-591] 

Maryland  Federal  Savings  and  Loan 
Association,  Hyattsvllle.  MD;  Final 
Action  Approval  of  Conversion 
Application 

Dated:  April  8, 1987. 

Notice  is  hereby  given  that  on  March 
26, 1987,  the  Office  of  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Maryland  Federal  Savings  and  Loan 
Association,  Hyattsville,  Maryland  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta, 
1475  Peachtree  Street,  NE.,  Atlanta, 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyera, 
Secretary. 
[FR  Doc.  87-8857  Filed  4-20-87;  8:45  am] 

BtLUNO  COM  OTIO-OI-M 
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[No.  AC-592] 

Washington  Federal  Savings  and  Loan 
Association,  Washington,  D.C.;  Final 
Action  Approval  of  Conversion 
Application 

Dated:  April  8. 1987. 

Notice  is  hereby  given  that  on  April  2. 
1987.  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Washington  Federal  Savings  and  Loan 
Association,  Washington,  DC  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Atlanta,  P.O.  Box  105565,  Atlanta, 
Georgia  30348. 

By  the  Federal  Home  Loan  Bank  Board. 
]ett  Sconyera. 

Secretary. 

(FR  Doc.  87-«858  Filed  4-20-87;  8:45  am) 

MLUNG  CODE  •720-01-M 


[No.  87-463] 

Application  for  Unlisted  Trading 
Privileges  and  Opportunity  for  Hearing 
Cincinnati  Stock  Exchange 

Dated:  April  16. 1987. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 

summary:  The  Cincinnati  Stock 
Exchange  has  filed,  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12M.  an 
application  with  the  Federal  Home  Loan 
Bank  Board  ("Board")  for  Unlisted 
trading  privileges  in  the  following 
securities:  Home  Federal  Savings  and 
Loan  Association,  San  Diego,  California 
(FHLBB  No.  3143).  Common  Stock,  $0.01 
Par  Value. 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Comments:  Any  interested  person 
may  inspect  the  application  at  the 
Board,  and,  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register,  submit  to  the  Corporate  and 
Securities  Division.  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board.  1700  G  Street.  NW..  Washington. 
DC.  20552,  written  data,  views  and 


arguments  bearing  upon  whether  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  Following  this  opportunity 
for  hearing,  the  Board  will  approve  the 
application  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 
FOR  FURTHER  INFORMATION  CONTACT: 

lohn  P.  Harootunian,  Assistant  General 
Counsel  for  Securities  Policy,  Corporate 
and  Securities  Division,  Office  of 
General  Counsel,  at  (202-377-6415)  or  at 
the  above  address. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Scooyers, 
Secretary. 

[FR  Doc.  87-8897  Filed  4-20-87;  8:45  am] 
BILUNG  CODE  6720-01-11 


Southern  Roridabanc  Savings 
Association,  Boca  Raton,  FL; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(2)  of  the  National  Housins  Act,  as 
amended,  12  U.S.C.  1729(c)(2)  (1982),  the 
Federal  Home  Loan  Bank  Board 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Southern  Floridabanc  Savings 
Association,  Boca  Raton,  Florida,  on 
April  16, 1987. 

Dated:  April  16, 1987. 
JefT  Sconyera, 

Secretary. 

[FR  Doc.  87-8923  Filed  4-20-87;  8:45  am] 

BILUNO  CODE  «720-01-M 


Southern  Roridabanc  Savings 
Association,  Boca  Raton,  FL; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  the  Circuit 
Court  of  the  State  of  Florida  for  the 
County  of  West  Palm  Beach  has 
confirmed  the  appointment  by  the 
Comptroller  of  the  State  of  Florida 
("Florida")  of  a  receiver  for  Southern 
Floridabanc  Savings  Association,  Boca 
Raton,  Florida  ("Southern  Floridabanc"), 
and  that  pursuant  to  the  authority 
contained  in  section  406(c)(1)  of  the 
National  Housing  Act  as  amended  (12 
U.S.C.  1729(c)(1)  (1982),  the  Federal 
Savings  and  Loan  Insurance 
Corporation  accepted  the  tender  of  the 
Comptroller  of  the  appointment  as 


receiver  for  Southern  Floridabanc,  for 
the  purpose  of  liquidation,  effective 
April  16, 1987. 

Dated:  April  16. 1987. 

By  the  Federal  Home  Lx>an  Banl(  Board. 
)efr  Sconyera, 
Secretary 

[FR  Doc.  87-8924  Filed  4-20-87;  8:45  am] 
mxiNO  CODE  (TJO-OI-H 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemenf(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007690-020 
Title:  The  India.  Pakistan.  Bangladesh. 
Ceylon  &  Burma  Outward  Freight 
Conference 
Parties: 
The  Scindia  Steam  Navigation  Co.. 

Ltd. 
The  Shipping  Corporation  of  India. 

Ltd. 
Waterman  Isthmian  Line 
Synopsis:  The  proposed  amendment 
would  increase  the  conference 
admission  fee  from  $5,000  to 
$25,000.  The  parties  have  requested 
a  shortened  review  period. 
Agreement  No:  202-010656-019 
Title:  North  Europe-U.S.  Gulf  Freight 

Association 
Parties: 
Compagnie  Generale  Maritime  (CGM) 
Lykes  Bros.  Steamship  Company.  Inc. 
Gulf  Container  Line  (GCL).  B.V.  (GCL) 
Sea-Land  Service,  Inc. 
Hapag-Lloyd  AG 
Trans  Freight  Lines 
Nedlloyd  Lijnen,  B.V. 
Synopsis:  The  proposed  amendment 
would  permit  the  continued 
independent  operations  in  the 
agreement  trade  of  Wallenius  Line 
(a  carrier  associated  with  GCL)  or 
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any  otner  earner  organized  under 
the  terms  of  Agreement  No.  207- 
009498  with  respect  to  vehicular  and 
non-containerizable  cargo  as 
described  in  Agreement  No.  202- 
010656. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  16. 1987. 
Joaeph  C  Polking, 
Secretary. 
[FR  Doc.  87-8896  Filed  4-20-87;  8:45  am] 

BUXmO  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  noticants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  {12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817U)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offlces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  6, 1987. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Bank  of  Philadelphia  Employe 
Stock  Ownership  Stock  Bonus  Plan  and 
Trust,  Philadelphia,  Mississippi;  to 
retain  18.6  percent  of  the  votiiig  shares 
of  Philadelphia  Capital  Corporation, 
Philadelphia,  Mississippi,  and  thereby 
retain  Bank  of  Philadelphia, 
Philadelphia,  Mississippi. 

B.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  LT  Corporation,  Inc.,  James  I.  Tims, 
and  Robert  L  Tims,  all  of  Cleveland. 
Mississippi;  to  acquire  51.3  percent  of 
the  voting  shares  of  First  Bolivar  Capital 
Corporation,  Cleveland.  Mississippi,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Bolivar  County,  Cleveland. 
Mississippi. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  15. 1987. 
James  McAfee, 

AsMociate  Secretary  of  the  Board. 
[FR  Doc.  87-8855  Filed  4-20-87: 8^45  am] 
BIUMO  cooc  mo-tt-ii 


Branch  Corp-  et  aL;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  225.14 
of  the  Board's  Regulation  Y  (12  CFR 
225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments, 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  13, 
1987. 

A.  Federal  Reserve  Bank  of  Riclimond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Branch  Corporation,  Wilson,  North 
Carolina;  to  acquire  100  percent  of  the 
voting  shares  of  Community 
Bancorporation,  Inc.,  Greenville,  South 
Carolina,  and  thereby  indirectly  acquire 
Conmiunity  Bank,  Greenville,  South 
Carolina. 

2.  Branch  Corporation  of  South 
Carolina,  Wilson,  North  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Community  Bank,  Greenville, 
South  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  CB  Bancsharea,  Inc.,  Fort  Valley, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Cook  Banking 
Company,  Cochran,  Georgia.  Conunents 


on  tnis  application  must  be  received  by 
May  10. 1987. 

2.  First  National  Bancorp,  Gainesville, 
Georgia;  to  merge  with  Banks  County 
Financial  Corporation,  Homer,  Georgia, 
and  thereby  indirectly  acquire  Bank  of 
Banks  County,  Homer,  Georgia. 
Comments  on  this  application  must  be 
received  by  May  10, 1987. 

3.  Randolph  Bancshares,  Inc.,  Oxford, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Alabanc,  Inc.,  Wadley, 
Alabama,  and  thereby  indirectly  acquire 
First  Bank,  Wadley,  Alabama. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Illinois  Regional  Bancorp,  Inc., 
Elmhurst,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Plum  Grove 
Bancorporation,  Inc.,  Rolling  Meadows, 
Illinois,  and  thereby  indirectly  aquire 
First  Commercial  Bank  of  Rolling 
Meadows,  Rolling  Meadows,  Illinois. 
Comments  on  this  application  must  be 
received  by  May  7, 1987. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  15, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-8854  Filed  4-20-87;  8:45  am] 

BtLUNQ  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreements  To  Support 
ScfK>ol  Health  Education  To  Prevent 
tfie  Spread  of  Acquired 
Immunodeficiency  Syndrome  (AIDS); 
AvaHabOity  of  Funds  for  Fiscal  Year 
1987   I 

Introdttction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availabihty  of 
funds  for  Fiscal  Year  1987  for 
cooperative  agreements  to  support  the 
development  and  implementation  of 
effective  health  education  about  AIDS 
for  youth,  school,  and  college 
poprtilations  (elementary  through 
college-age  youth,  parents,  and  relevant 
school,  health,  and  education 
personnel).  Funds  will  be  available  to 
national  private-sector  education  and 
health  organizations  and  other  national 
agencies  that  serve  youth.  These 
organizations  must  be  able  to  help 
increase  the  number  of  schools,  colleges, 
or  agencies  that  serve  youths  who  do 
not  attend  school,  providing  effective 
AIDS  education  that  is  locally 
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determined,  consistent  with  community 
values,  and  appropriate  to  community 
needs. 

AMtkoriziag  Le^otalion 

These  programs  are  authorized  under 
section  301  (a)  of  the  Poblic  Health 
Service  Act  (42  U.S.C.  241(a)).  as 
amended,  and  section  311  (b)  and  (c)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
243  (b)),  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.118. 

Program  Background  and  Obiecthres 

As  of  3f2/67.  approximately  32,000 
cases  of  AIDS,  as  defined  by  the  CDC 
surveillance  case  definition,  had  been 
reported.  Although  the  vast  majority  of 
AIDS  cases  and  docimiented  infections 
have  occurred  among  homosexual  and 
bisexual  men  and  intravenous  drug 
abusers,  infection  with  the  AIDS  virus  is 
also  spreading  among  heterosexuals 
(from  infected  men  to  women  or  from 
infected  women  to  men)  and  perinatally 
[irom  infected  mothers  to  newtwm 
infants). 

An  estimated  1-1.5  million  Americans 
already  are  infected  and  cases  resulting 
from  heterosexual  transmission  of  the 
virus  are  expected  to  increase.  By  the 
end  of  1991,  the  cumulative  total  of 
AIDS  cases  in  the  United  States  is 
estimated  to  reach  270.000  *«th  over 
179,000  deaths  due  to  AIDS.  Because 
infected  persons  are  capable  of 
spreading  the  virus  to  others  for  years 
before  experiencing  signs  or  symptoms 
of  disease,  the  Public  Health  Service 
(PHS)  has  recommended  major  public 
health  education  efforts  to  inform  the 
public  especially  youth,  school,  and 
college  populations,  about  AIDS  and 
how  to  prevent  becoming  infected  with 
the  AIDS  virus. 

Every  school  day,  more  than  47 
million  students  attend  90.000 
elementary  and  secondary  schools  in 
15.500  school  districts  across  the  Nation. 
A  significant  proportion  of  these 
students  (and  youths  who  do  not  attend 
school)  may  make  behavior  choices  that 
unknowingly  place  them  at  increased 
risk  for  contracting  and  spreading  the 
AIDS  virus.  These  young  persons  need 
to  be  informed  about  AIDS  before 
making  these  choices. 

The  Nation's  schools  could  inform  90- 
95%  of  our  young  people  about  the 
increasing  number  of  infected 
individuals,  the  fatal  nature  of  the 
disease,  the  lack  of  a  preventive  vaccine 
or  Cure  for  the  disease,  and  specific 
means  by  which  individuals  can  protect 
diemselves  now  and  in  the  future  from 
becoming  infected. 

The  objective  of  these  cooperative 
agreements  is  to  help  increase  the 


number  of  schools,  colleges  and  other 
organizations  that  ierue  youth, 
providing  effective  education  about 
AIDS  that  is  locally  determined, 
consistent  with  community  values,  and 
appropriate  to  community  needs. 
Assistance  provided  by  national 
organizations  will  provide  a  wide  range 
of  educational  options  from  which  local 
educators  and  others  can  choose  in 
determining  the  most  effective  and 
appropriate  strategies  to  teach  young 
people  about  AIDS. 

The  effectiveness  of  AIDS  education 
in  schools  may  be  influenced  by  the 
extent  to  which  it  is  integrated  within  a 
more  comprehensive  pro^^m  of  school 
health  education  that  establishes  a 
foundation  for  understanding  the 
relationships  between  personal 
behaviors  and  health.  For  example, 
education  about  AIDS  may  be  more 
effective  if  students  at  appropriate  ages 
were  knowledgeable  about  community 
health,  communicable  diseases,  such  as 
sexually  transmitted  diseases,  and  drug 
abuse;  and  have  oppcniunities  to  ieam 
peer  resistaiu:e  skills,  communication 
skills,  building  self-esteem,  eta 

These  cooperative  agreements  thus 
will  stress  the  importance  of  providing 
immediate  education  about  behaviors 
that  increase  the  risk  of  AIDS  for  junior 
high,  high  school,  and  coUege-age 
youths,  and  the  importance  of  providing 
such  education  within  a  more 
comprehensive  program  of  kindergarten 
through  grade  twelve  school  health 
education  that  establishes  a  foundation 
for  understanding  the  relationships 
between  personal  behaviors  and  health. 
Education  about  AIDS  in  the  early 
elementary  grades  principally  should  be 
provided  to  allay  excessive  fears  of 
young  children  about  the  AIDS  epidemic 
and  contracting  the  disease. 

/.  National  Programs  for  School  Health 
Education  To  Prevent  the  Spread  of 
AIDS 

A  Purpose 

The  purpose  of  these  programs  is  to 
assist  national  education,  health,  and 
social  service  organizations  that  serve 
youth  to  increase  the  number  of  schools 
and  other  organizations  providing 
effective  AIDS  education  for  youth, 
school,  and  college  populations  in 
communities  throughout  the  U.S.:  and  to 
facilitate  collaboration  between  public 
and  private  sector  agencies  to 
implement  a  coordinated  national 
program  to  help  schools  nationwide 
provide  effective  education  about  AIDS. 

There  is  a  strong  need  to  provide 
effective  education  about  AIDS  for 
school-age  youth.  Cooperative 
agreements  with  national  organizations 


are  intended  to  utilize  and  integrate 
each  organization's  unique  and 
complementary  organizational 
capabilities  and  constituencies  to  help 
with  the  implementation  and  diffusion  of 
such  programs. 

B.  Cooperative  Activities 

1.  Recipient  Activities-{a]  Use 
organizational  capacities  and 
constituencies  to  help  with  the 
implementation  and  diffusion  of 
effective  AIDS  education  for  school  or 
college  populations,  or  for  youths  who 
do  not  attend  school;  and  to  promote 
educational  programs  that  are  locally 
determined,  consistent  with  community 
values,  and  appropriate  to  community 
needs. 

(b)  Establish  specific,  measurable,  and 
realistic  program  objectives  at  national. 
State,  and  local  levels  to  increase  the 
number  of  schools,  colleges,  or  other 
institutions  providing  effective  AIDS 
education;  and  develop  a  plan  of 
operation  to  meet  the  objectives. 

(c)  Develop  a  plan  of  operation, 
including  but  not  limited  to:  Influencing 
changes  in  pohcies,  actions,  knowledge/ 
attitudes/  beliefs,  skills,  or  availability/ 
accessibility  of  resources  and  services 
that  will  help  to  increase  the  number  of 
schools,  colleges,  or  institutions 
providing  effective  AIDS  education. 

(d)  Develop,  diffuse,  and  disseminate 
educational  strategies,  materials,  and 
resources  that  will  help  schools, 
colleges,  or  other  institutions  in 
providing  effective  AIDS  education. 

(e)  Assess  progress  in  achieving 
objectives  and  in  carrying  out  activities. 

(f)  Involve  official  education  and 
health  agencies  and  other  relevant 
organizations  in  the  planning, 
implementation,  and  evaluation  of  the 
program. 

(g)  Provide  copies  of  AIDS  education 
curricula,  program  descriptions,  progress 
reports,  and  educational  materials  to  be 
included  in  CDCs  Combined  Health 
Information  Database,  and  use  the 
Database  to  avoid  duplication  of  efforts 
in  developing  needed  resources. 

(h)  Participate  with  CDC  and  other 
national  oi^ganizations  in  an  annual 
conference  and  one  workshop  about 
AIDS  education  for  youth,  school  and 
college  populations. 

2.  Centers  for  Disease  Control 
Activities — (a)  Provide  information 
about  AIDS  and  the  prevention  of 
infection  with  the  AIDS  virus,  guidance 
on  the  development  or  selection  of 
curricula  and  materials,  and  other 
guidance,  recommendations,  and 
standards  that  may  be  used  as  a  basis 
for  planning,  implementing,  and 
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assessing  effective  AIDS  education  for 
youth,  school,  and  college  populations. 

(b)  Identify  and  develop  prototype 
educational  materials  and  assessment 
instruments  that  can  be  adopted  for  use 
by  students,  parents,  and  school 
personnel. 

(c)  Provide  information  about 
resources  relevant  to  AIDS  education  in 
schools,  including  program  descriptions, 
educational  materials,  policies,  and 
curricula:  and  assure  the  availability  of 
such  information  through  CDC's 
Combined  Health  Information  Database 
(CHID). 

(d)  Provide  technical  assistance 
related  to  attainment  and  assessment  of 
program  objectives,  development  of 
educational  materials  and  strategies, 
and  dissemination  of  successful 
strategies,  experiences,  and  evaluations. 

(e)  Plan  meetings  of  national.  State, 
and  local  education  agencies  to  address 
issues  and  program  activities  related  to 
improving  AIDS  education  for  youth, 
school  and  college  populations. 

C.  Eligible  Applicants 

Eligible  applicants  are  national 
organizations  which  may  be  private, 
non-profit,  health,  education,  social 
service,  professional,  or  voluntary 
organizations  with  organizational 
capacities  and  experience  to  help 
schools  and  other  organizations  that 
serve  school-age  youth  to  provide 
effective  education  about  AIDS. 

D.  Availability  of  Funds 

Approximately  $1,400,000  will  be 
available  in  Fiscal  Year  1987  to  fund 
approximately  12  cooperative 
agreements. 

Up  to  7  cooperative  agreements  will 
be  awarded  to  national  organizations 
that  propose  programs  to  increase  the 
number  of  schools  (public  and  private, 
elementary,  middle/junior  high,  and/or 
high  schools]  and/or  agencies  serving 
youths  who  do  not  attend  school 
providing  effective  AIDS  education. 
Each  of  these  cooperative  agreements 
will  receive  an  average  award  of 
approximately  $100,000. 

One  cooperative  agreement  may  be 
awarded  to  a  national  organization  that 
represents  colleges  of  education  to 
increase  the  number  of  colleges 
providing  preservice  and  inservice 
training  to  help  teachers  provide 
effective  education  about  AIDS.  This 
cooperative  agreement  will  be  funded  at 
a  level  of  approximately  $100,000. 

One  cooperative  agreement  may  be 
awarded  to  a  national  organization  that 
represents  college  and  university  health 
services  to  increase  the  number  of 
colleges  and  universities  providing 
effective  AIDS  education  for  college 


students  and  personnel.  This 
cooperative  agreement  will  be  funded  at 
a  level  of  approximately  $100,000. 

One  cooperative  agreement  may  be 
awarded  to  a  national  organization  that 
proposes  a  program  intended  to 
increase  the  availability  of  AIDS 
education  to  Black  youths  in  schools 
and/or  in  organizations  that  serve  the 
needs  of  Black  youths  who  do  not  attend 
school.  This  cooperative  agreement  will 
be  funded  at  a  level  of  approximately 
$100,000. 

One  cooperative  agreement  may  be 
awarded  to  a  national  organization  that 
proposes  a  program  intended  to 
increase  the  availability  of  effective 
AIDS  education  to  Hispanic  youths  in 
schools  and/or  in  organizations  that 
serve  the  needs  of  Hispanic  youths  who 
do  not  attend  school.  This  cooperative 
agreement  will  be  funded  at  a  level  of 
approximately  $100,000. 

One  cooperative  agreement  may  be 
awarded  to  a  national  organization  that 
represents  State  education  agencies  to 
help  these  agencies  increase  the  number 
of  schools  providing  effective  AIDS 
education.  This  cooperative  agreement 
will  be  fimded  at  a  level  of 
approximately  $300,000. 

It  is  expected  that  the  initial 
cooperative  agreements  will  be  awarded 
on  or  about  September  15. 1987,  and  will 
be  funded  for  a  12  month  budget  period 
with  a  project  period  of  1  to  5  years. 
Funding  estimates  outlined  above  may 
vary  and  are  subject  to  change. 

E.  Use  of  Funds 

Funds  may  be  used  to  support 
personnel,  their  training  and  travel,  and 
to  purchase  supplies  and  services 
directly  related  to  planning,  organizing, 
and  conducting  the  activities  described 
in  this  aimouncement. 

Funds  may  be  expended  for  written 
materials,  pictorials,  audiovisuals, 
questionnaires  or  survey  instruments, 
and  educational  group  sessions  related 
to  AIDS  education  for  youth,  school,  and 
college  popidations  if  approved  in 
accordance  with  paragraph  G.  below, 
entitled  Review  of  Materials.  Funds 
from  the  project  may  not  be  spent  for 
research  activities,  for  surveys,  or  for 
questionnaires  except  as  may  be  needed 
to  collect  the  basic  evaluation 
requirements  of  this  announcement 

Ftinds  shall  not  be  used  for  purchasing 
computer  equipment,  office  equipment 
or  furnishings,  renting  or  leasing  office 
space,  or  to  support  construction  or 
renovation,  unless  specifically 
approved. 

F.  Reporting  Requirements 

An  annual  progress  report  which 
includes  data  and  activities  related  to 


the  achievement  of  measurable 
objectives  will  be  required.  Annual 
financial  status  and  performance  reports 
are  required  90  days  after  the  end  of  a 
budget  period. 

G.  Review  of  Materials 

Hie  applicant  must  plan  to  use  a 
panel  of  education  and  public  health 
professionals  and  representatives  of 
target  populations  (e.g.  students, 
parents,  teachers,  administrators,  etc.) 
to  review  the  appropriateness  of 
educational  materials  (written  materials, 
pictorials,  audiovisuals.  questionnaires, 
etc.)  developed  or  used  in  the  proposed 
program.  The  panel  should  be  guided  by 
the  extent  to  which  materials  are 
consistent  with  scientific  and  technical 
information  published  in  various  CDC 
and  PHS  recommendations  and 
guidelines,  and  the  extent  to  which  the 
content  is  appropriate  for  its  intended 
purpose  and  target  group(8). 

Specifically,  applicants  for 
cooperative  agreements  will  be  required 
to  include  in  the  application  the 
following: 

(1)  Identification  of  a  panel  of  no  less 
than  five  persons  including  education 
and  public  health  professionals  and 
representatives  of  target  populations 
(e.g.  students,  parents,  teachers, 
administrators,  etc.).  The  identity  of 
proposed  members  of  the  panel, 
including  their  names,  occupations,  and 
any  organizational  affiliations  that  were 
considered  in  their  selection  for  the 
panel: 

(2)  A  letter  or  memorandum  from  the 
proposed  project  director,  countersigned 
by  the  business  office,  which  includes 
concurrence  with  this  guidance  and 
assurance  that  its  provisions  will  be 
observed. 

(3)  When  a  cooperative  agreement  is 
awarded,  the  recipient  will: 

(a)  Convene  the  panel  and  present  for 
its  assessment  actual  copies  of  written 
materials,  pictorials,  and  audiovisuals 
proposed  to  be  used: 

(b)  Provide  for  assessment  by  the 
panel,  draft  text,  scripts,  or  detailed 
descriptions  for  written  materials, 
pictorials,  or  audiovisuals  proposed  to 
be  used; 

(c)  Prior  to  expenditiire  of  funds  for 
use  of  these  materials,  assure  that 
project  files  are  documented  with  a 
statement  of  approval  signed  by  the 
panel. 

(d)  Provide  to  CDC  the  approval 
statements  of  the  panel  for  all  proposed 
written  materials,  audiovisual  materials, 
and  pictorials  approved  during  the 
quarter. 

This  page  should  be  no  longer  than 
one  typed,  single-spaced  page. 
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H.  Review  and  Evaluation  Criteria 

1.  The  initial  application  for  a  project 
period  will  be  reviewed  and  evaluated 
according  to  the  following  criteria: 

a.  The  magnitude  of.  and  likelihood  of 
the  applicant  achieving,  during  this 
budget  period:  (1)  Proposed  increases  in 
the  number  of  schools,  colleges,  and 
universities,  and  other  agencies  that 
serve  school^ge  youth  who  do  not 
attend  school,  providing  effective  AIDS 
education  as  a  result  of  the  applicant's 
proposed  activities;  (2)  and/ or  estimated 
increases,  in  the  numbers  of  youths, 
school,  or  college  populations  receiving 
effective  AIDS  education  as  a  result  of 
the  applicant's  proposed  activities; 

b.  The  applicant's  demonstrated 
ability  to  help  schools,  colleges,  or 
agencies  that  serve  school-age  youth 
who  do  not  attend  school  in 
communities  across  the  Nation  provide 
effective  education  about  health;  the 
scope  and  efficiency  of  its  national 
network  and  constituencies  for  rapidly 
disseminating  information  and 
activities;  current  and  previous  activities 
(if  any)  that  have  successfully 
contributed  to  the  implementation  and 
diffusion  of  effective  health  education  in 
schools,  colleges,  or  agencies  that  serve 
the  needs  of  youths  who  do  not  attend 
school;  and  its  unique  sensitivity, 
experience,  awareness,  or  skills  that 
will  help  the  applicant  to  achieve 
proposed  program  objectives; 

c.  The  applicant's  demonstrated 
ability  to  coordinate  efforts  with  other 
national  organizations;  and  to  plan  and 
cany  out  complementary,  collaborative, 
and  organized  national  education 
efforts; 

d.  The  quality  of  proposed  objectives 
for  this  budget  period  in  terms  of 
importance,  specificity,  measurability. 
and  feasibility;  and  this  specificity  and 
feasibility  of  the  applicants  timetable  for 
implementation  of  program  activities. 

e.  The  extent  to  which  the  appUcant's 
activities  reflect  (1)  The  immediate  and 
urgent  need  for  educating  youths  of 
junior  high  school-age  and  above,  and/ 
or  youths  who  do  not  attend  school, 
about  how  to  protect  themselves  from 
infection  with  the  AIDS  virus;  and  (2) 
the  need  for  integrating  education  about 
AIDS  into  a  more  comprehensive 
program  of  school  health  education  that 
establishes  a  foundation  for 
understanding  the  relationships  between 
personal  behaviors  and  health; 

f.  The  usefulness  of  assessment  data 
that  will  be  obtained  to  measure 
program  objectives  and  monitor 
program  activities  during  the  first 
program  year,  and  the  feasibility  of 
obtaining  and  using  that  data  to  improve 
programs; 


g.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds;  and 

h.  The  number  and  qualifications  of 
proposed  staff,  and  time  allotted  for 
them  to  accomplish  program  activities. 

2.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  The  accomplishments  of  the  current 
budget  period  show  that  the  applicant  is 
meeting  its  objectives  and  carrying  out 
activities  as  planned,  including 
incorporating  effective  AIDS  education 
within  comprehensive  school  health 
education  programs; 

b.  The  objectives  for  the  new  budget 
period  are  realistic  q)ecific  and 
measurable; 

c.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds:  and 

d.  Program  activities  are  modified  to 
resolve  problems  and  improve 
effectiveness  and  efficiency. 

I.  Special  Guidelines  for  Application 
Preparation 

A  one  and  one-half  day  jH-eapplication 
meeting  will  be  held  in  the  Washington. 
D.C.  area  in  the  latter  part  of  May. 

The  purpose  of  this  meeting  is  to  help 
potential  applicants  to: 

1.  Understand  the  scope  and  intents  of 
the  National  Programs  for  School  Health 
Education  to  Prevent  AIDS; 

2.  Understand  the  scope  and  intents  of 
the  State  and  Local  Programs  for  School 
Health  Education  to  Prevent  AIDS; 

3.  Plan  coordinated,  complementary 
approaches  to  increasing  the  number  of 
schools,  colleges,  organizations 
providing  efTective  AIDS  education  for 
school-age  youth;  and 

4.  Become  familiar  with  the  Public 
Health  Service  grants  policies,  and 
appUcation  and  review  procedures. 

Each  potential  applicant  may  send  not 
more  than  2  representatives  to  this 
meeting. 

Please  provide  to  the  Grants 
Management  Officer  by  May  1. 1987  the 
full  names,  titles,  agency,  street  address, 
city,  state,  zip  code,  and  telephone 
numbers  of  the  persons  that  are 
planning  to  attend  this  meeting. 
Attendees  will  be  notified  of  the  specific 
dates  and  times  of  the  meeting  as  soon 
as  possible. 

While  the  information  is  intended  to 
assist  an  potential  applicants  in 
preparing  their  applications,  attendance 
at  this  meeting  is  not  mandatory  for  the 
submission  of  an  application,  nor  will 
such  attendance  or  non-attendance  be 
used  in  any  way  in  the  evaluation  of 


applications  and  in  the  selection  of 
potential  awardees. 

Applications 

A.  Application  Content 

(1)  The  initial  application  for  a  new 
project  period  must  include  a  narrative 
for  the  part  of  this  announcement  imder 
which  funds  are  requested  that 
describes  the  following: 

(a)  Need.  The  applicant  should  briefly 
describe  the  need  to  increase  the 
number  of  schools,  colleges,  and  odier 
agencies  providing  effective  AIDS 
education  for  school-age  populations. 

The  applicant  also  should  identify 
specific  modifiable  barriers  that  its 
organization  can  resolve  to  help  with  the 
implementation  and  diffusion  of  AIDS 
education  programs  for  youth,  school, 
and  college  populations. 

This  section  should  be  no  longer  than 
three  typed,  single-spaced  pages. 

(b)  Capacities.  The  applicant  should 
describe  its  organization's  capacity  to 
achieve  the  proposed  increase  in  the 
number  of  schools,  colleges,  or  other 
organizations  providing  effective  AIDS 
education. 

The  description  should  address  the 
organization's  structure  the  interests 
and  constituencies  it  represents  (e.g.. 
parents,  students,  teachers,  health 
organizations,  religious  organizations, 
etc.),  its  demonstrated  ability  to  help 
schools,  colleges,  or  other  organizations 
provide  education  about  health  for 
school-age  populations;  the  scope  and 
efficiency  of  its  national  network  for 
rapidly  disseminating  information  and 
other  communications;  and  current  and 
previous  activities  (if  any)  that  have 
successfully  reduced  barriers  that 
hinder  the  provision  of  effective  AIDS 
education  in  schools,  colleges,  or 
organizations  that  serve  the  needs  of 
youths  who  do  not  attend  school. 

This  section  should  be  no  longer  than 
three  typed,  single-spaced  pages. 

(c)  Coordination.  The  applicant  should 
describe  its  organization's  demonstrated 
ability  to  coordinate  efforts  with  other 
national  organizations;  and  its  capacity 
to  plan  and  carry  out  collaborative, 
complementary,  and  organized  national 
efforts  for  effective  AIDS  education.  The 
applicant's  description  should 
demonstrate  a  recognition  of  relevant 
activities  (current  or  planned)  of  local 
and  State  education  agencies  and/or  of 
other  national  organizations. 

This  section  should  be  no  longer  than 
two  typed,  single-spaced  pages. 

(d)  Objectives.  The  applicant  should 
identify  objectives  that  are  specific, 
measurable,  and  feasible  to  be 
accomplished  during  the  first  program. 
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year.  The  objectives  should  clearly 
identify  outcomes  intended  (e.g. 
increases  in  the  number  of  schools, 
colleges,  or  other  organizations 
providing  effective  AIDS  education; 
specific  changes  in  policy,  actions, 
knowledge/  attitudes/beliefs,  skills,  and 
availability  of  resources  or  services; 
increases  in  the  number  of  youths, 
school,  or  college  populations  receiving 
effective  AIDS  education  as  a  result  of 
the  apphcants  proposed  activities;  etc.). 
This  section  should  be  no  longer  than 
two  typed,  single-spaced  pages. 

(e)  Activities.  The  applicant  should 
identify  the  specific  activities  that  will 
be  undertaken  to  achieve  each  of  the 
program's  objectives  during  the  first 
program  year.  The  applicant's  workplan 
should  describe  who  will  do  what, 
when,  and  where  to  implement  the 
activities. 

Activities  related  to  helping  schools 
should  clearly  reflect:  (1)  The  immediate 
and  urgent  need  for  educating  jimior 
high  and  high  school  students  about  how 
to  protect  themselves  from  infection 
with  the  AIDS  virus;  and  (2)  the  need  for 
integrating  education  about  AIDS  into  a 
more  comprehensive  program  of  school 
health  education  that  establishes  a 
foundation  for  understanding  the 
relationships  between  personal 
behaviors  and  health. 

This  section  should  be  no  longer  than 
ten  typed,  single-spaced  pages. 

(f)  Assessment.  The  applicant  should 
identify  the  specific  data  that  it  will 
obtain  to  assess  progress  in  meeting  its 
objectives  and  conducting  its  activities 
during  the  first  program  year.  The 
applicant  also  should  describe  how  that 
information  will  be  obtained,  and  how  it 
will  be  used  to  improve  the  program. 

This  section  should  be  no  longer  than 
five  typed,  single-spaced  pages. 

(g)  Evidence  of  Support.  The  applicant 
should  identify  the  extent  to  which 
relevant  organizations  (e.g.,  education 
and  health  agencies)  support  the 
proposal.  If  the  program  requires  the 
participation  or  collaboration  of  other 
education  or  health  organizations, 
evidence  of  support  and  agreement  to 
participate  must  be  provided  by 
appropriate  officials  of  those 
organizations. 

This  section  should  be  no  longer  than 
one  typed,  single-spaced  page  with 
copies  of  letters  of  support  attached. 

(h)  Transfer  of  Technology.  The 
applicant  should  plan  to  share  a 
description  of  the  program  and  evidence 
of  effectiveness  with  other  agencies 
interested  in  AIDS  education  for  youth, 
schoci,  or  college  populations.  The 
applicant  should  submit  a  description  of 
the  program  and  all  educational 
materials  developed  by  the  program  to 


be  included  in  CDC's  Combined  Health 
Information  Database. 

The  applicant  should  include  plans  to 
utilize  the  database  in  avoiding 
duplication  of  efforts  and  incorporating 
available  programs/materials  as  the 
database  grows. 

This  section  should  be  no  longer  than 
one  typed,  single-spaced  page. 

(2)  Continued  Funding.  An  application 
for  continuing  funding  of  these  activities 
within  an  approved  project  period 
should  contain  the  following 
information: 

a.  Description  of  activities  performed 
and  results  achieved  during  the  prior 
budget  period; 

b.  Short-term  objectives  for  the  new 
budget  period; 

c.  A  description  of  the  method  of 
operation  that  will  be  used  to 
accomplish  any  new  objectives; 

d.  An  evaluation  plan  which  will  help 
detennine  if  the  methods  are  effective 
and  the  objectives  are  being  achieved; 
and 

e.  A  budget  and  accompanying 
justification  consistent  with  the  purpose 
and  objectives  of  the  project. 

(3)  Index.  Each  application  must 
contain  an  index  specifically  directing 
the  reviewers  to  each  section  of  the 
application  that  corresponds  with 
Recipient  Activities. 

B.  Application  Submission  and  Deadline 
Dat^ 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Leo  A. 
Sanders,  Chief.  Grants  Management 
Branch.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control,  255  East 
Paces  Ferry  Road,  NE.,  Room  321. 
Atlanta,  Georgia  30305.  on  or  before  July 
15, 1987. 

(1)  Deadline.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either. 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing). 

(2)  Late  Applications.  Applications 
which  do  not  meet  the  criteria  in  l.a  or 
b.  above  are  considered  late 
appbcations.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 


C.  Other  Submission  and  Review 
Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  1237Z 
entitled  "Intergovernmental  Review  of 
Federal  Programs." 

Where  to  Obtain  Additional  Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Marsha  Driggans.  Grants 
Management  Specialist  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road.  NE., 
Room  321,  Atlanta.  Georgia  30305.  or  by 
calling  (404)  282-6575  or  FTS  236-6575. 
Technical  assistance  may  be  obtained 
from  Jack  Jones,  Public  Health  Advisor. 
Division  of  Health  Education,  Center  for 
Health  Promotion  and  Education. 
Centers  for  Disease  Control.  Atlanta, 
Georgia  30333.  Telephone  (404)  329-3824 
or  FTS  236-3824. 

Dated:  April  15. 19B7. 
Roliert  L.  Poster. 

Acting  Director,  Office  of  Program  Support. 
Centers  for  Disease  Control. 
[FR  Doc.  87-8851  Filed  4-20^7;  8:45  am] 
BILLING  CODE  4160-lt-M 


Cooperative  Agreements  To  Support 
School  Health  Education  To  Prevent 
the  Spread  of  Acquired 
Immunodeficiency  Syndrome;  State 
and  Local  Programs  and 
Demonstration/Training  Programs  for 
School  Health  Education  To  Prevent 
the  Spread  of  AIDS;  Availability  of 
Funds  for  Fiscal  Year  1987 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1987  for 
cooperative  agreements  to  support  the 
development  and  implementation  of 
effective  health  education  about  AIDS 
for  school  populations  (elementary 
through  high  school-age  youth,  parents, 
and  relevant  school,  health,  and 
education  personnel).  Funds  will  be 
available  to  assist  State  and  local 
education  agencies  (SEAs  and  LEAs)  in 
areas  with  a  cumulative  total  of  200  and 
150  or  more  AIDS  cases  respectively. 
These  agencies  must  be  able  to  carry  out 
and  promote  appropriate  actions  to  help 
increase  the  number  of  schools,  and 
agencies  that  serve  school-age  youth 
who  do  not  attend  school,  providing 
effective  education  about  AIDS  that  is 
locally  determined,  consistent  with 
community  values,  and  appropriate  to 
conununity  needs. 


Authorizing  Legislation 

These  programs  are  authorized  under 
section  301(a)  of  the  PubHc  Health 
Service  Act  (42  U.S.C  241(a)),  as 
amended,  and  section  311(b)(c)  of  the 
Public  Health  Service  Act  (42  U.S.C.  243 
(b)),  as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  13.118, 

Program  Background  and  Objectives 

AIDS  constitutes  a  significant  and 
growing  threat  to  the  health  of  all  people 
in  the  United  States.  Although  the  vast 
majority  of  AIDS  cases  and  documented 
infections  have  occurred  among 
homosexual  and  bisexual  men  and 
intravenous  drug  abusers,  infection  with 
the  AIDS  virus  also  is  spreading  among 
heterosexuals  (from  infected  men  to 
women  or  from  infected  women  to  men) 
and  perinatally  (from  infected  mothers 
to  newborn  infants). 

An  estimated  1-1.5  million  Americans 
already  are  infected  and  cases  resulting 
from  heterosexual  transmission  of  the 
virus  are  expected  to  increase.  Because 
infected  persons  are  capable  of 
spreading  the  virus  to  others  for  years 
before  experiencing  signs  or  symptoms 
of  disease,  the  Public  Health  Service 
(PHS)  has  recommended  the  initiation  of 
major  public  education  efforts  to  inform 
the  public  especially  youth,  school,  and 
college  populations,  about  AIDS-  and 
how  to  prevent  becoming  infected  with 
the  AIDS  virus. 

The  objective  of  these  cooperative 
agreements  is  to  help  increase  the 
number  of  schools,  and  other  agencies 
that  serve  school-age  youth  who  do  not 
attend  school,  that  provide  effective 
AIDS  education  that  is  locally 
determined,  consistent  with  community 
values,  and  appropriate  to  community 
needs. 

These  cooperative  agreements  will 
stress  both  the  importance  of  providing 
immediate  education  for  junior  high, 
high  school,  and  college-age  youths 
about  behaviors  that  increase  the  risk  of 
AIDS,  and  the  importance  of  providing 
such  education  within  a  more 
comprehensive  program  of  kindergarten 
through  grade  twelve  school  health 
education  that  establishes  a  foundation 
for  understanding  the  relationships 
between  personal  behaviors  and  health. 
Education  about  AIDS  in  the  early 
elementary  grades  principally  should  be 
provided  to  allay  excessive  fears  of 
young  children  about  the  AIDS  epidemic 
and  contracting  the  disease. 

A.  Eligible  Applicants 

Eligible  applicants  are  the  o^icial 
State  education  agency  (SEA)  in  states 
from  which  a  cumulative  total  of  200  or 
more  AIDS  cases,  as  defmed  by  the 
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CDC  case  defmition,  were  reported  to 
CDC  as  of  12/29/88;  and  local  education 
agencies  (LEAs)  of  cities  from  which  a 
cumulative  total  of  150  or  more  AIDS 
cases,  as  defined  by  the  CDC  case 
definition,  were  reported  to  CDC  as  of 
12/29/86.  For  the  purpose  of  this 
agreement,  the  term  "state"  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
the  Northern  Mariana  Islands,  and 
American  Samoa. 

SEA  proposals  must  give  priority  to 
assisting  local  education  agencies  in 
cities  with  a  high  reported  incidence  of 
AIDS  that  do  not  receive  funding 
directly  from  CDC  for  purposes 
described  in  this  cooperative  agreement. 

LEAs  that  receive  funding  directly 
from  CDC  for  purposes  described  in  the 
announcement  will  not  be  eligible  for 
fiscal  support  that  may  be  provided 
directly  from  CDC  to  their  SEA  unless 
specifically  requested  and  approved. 

Applications  submitted  by  the  SEA 
and  LEAs  from  the  same  state  must  be 
coordinated  to  assure  that  unnecessary 
duplication  of  activities  (e.g..  data 
collection,  teacher  training,  materials 
development)  does  not  occur.  No  more 
than  one  LEA  application  will  be  funded 
in  each  city.  In  a  city  served  by  more 
than  one  LEA,  the  LEAs  are  encouraged 
to  collaborate  in  proposing  coordinated, 
complementary  activities;  to  submit  one 
application  with  one  LEA  identifled  as 
the  coordinating  agency  and  recipient  of 
the  award;  and  to  submit  a  discrete  and 
individually  justified  budget,  narrative, 
and  workplan  for  each  LEA 
collaborating  in  the  proposal. 

B.  Availability  of  Funds 

A  total  of  approximately  $5,100,000 
will  be  available  in  Fiscal  Year  1987  to 
fund  approximately  10  cooperative 
agreements  with  SEAs  and  12 
cooperative  agreements  with  LEAs,  as 
follows: 

1.  Approximately  $4,100,000  will  be 
available  to  fund  approximately  10 
cooperative  agreements  with  SEAs  and 
12  cooperative  agreements  with  LEAs  to 
increase  the  number  of  schools,  and 
number  of  agencies  that  serve  school- 
age  youths  who  do  not  attend  school, 
that  provide  effective  AIDS  education. 

Priority  funding  will  be  given  to 
approved  applications  from  SEAs  and 
LEAs  in  states  and  cities  from  which  a 
cumulative  total  of  over  1500  AIDS 
cases,  as  de^ed  by  the  CDC  case 
defmition,  were  reported  to  CDC  as  of 
12/29/88.  New  York,  California,  Florida, 
Texas,  New  Jersey,  New  York  City  (NY), 
San  Francisco  (CA),  and  Los  Angeles 


(CA)  are  eligible  areas  for  priority 
funding.  Awards  to  these  States  and 
cities  may  be  approximately  $300,000. 

The  second  funding  priority  will  be 
given  to  approved  applications  from 
SEAs  in  States  from  which  a  cumulative 
total  of  200  or  more  AIDS  cases,  as 
defined  by  the  CDC  case  definition, 
were  reported  to  CDC  as  of  12/29/86; 
and  from  LEAs  in  cities  from  which  a 
cumulative  total  of  150  or  more  AIDS 
cases,  as  defined  by  the  CDC  case 
defmition  were  reported  to  CDC  as  of 
12/29/86.  Illinois,  Pennsylvania, 
Georgia,  Massachusetts.  District  of 
Columbia,  Maryland,  Washington, 
Louisiana,  Virginia,  Connecticut,  Puerto 
Rico,  Colorado,  Ohio,  Michigan. 
Houston  (TX),  Miami  (FL),  Dallas  (TX). 
Newark  (NJ),  Chicago  (IL),  Philadelphia 
(PA),  Atlanta  (GA),  Boston  (MA).  Ft. 
Lauderdale  (FL),  Seattle  (WA),  San 
Diego  (CA),  New  Orleans  (LA),  Denver 
(CO),  Baltimore  (MD),  and  Jersey  City 
(NJ)  are  areas  eligible  for  second 
funding  priority.  Awards  to  these  States 
and  cities  may  be  approximately 
$125,000. 

2.  In  addition,  approximately 
$1,000,000  will  be  available  to  fund  an 
optional  Training/Demonstration 
activity  in  2-3  LEAs  and  one  SEA 
applying  for  the  cooperative  agreements 
described  above. 

It  is  expected  that  the  initial  cooperative 
agreements  will  be  awarded  on  or  about 
September  15, 1987,  and  will  be  funded 
for  a  12  month  budget  period  with  a 
project  period  of  1  to  5  years.  Funding 
estimates  outlined  above  may  vary  and 
are  subject  to  change. 

C.  Application  Submission  and  Deadline 
Date 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Leo  A. 
Sanders,  Chief,  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control,  255  East 
Paces  Ferry  Road,  NE.,  Room  321. 
Atlanta,  Georgia  30305,  on  or  before  July 
15. 1987. 

(1)  Deadline.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either. 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing). 

(2)  Late  Applications.  Applications 
which  do  not  meet  the  criteria  in  l.a  or 
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b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

D.  Other  Submission  and  Review 
Requirements 

1.  All  applications  will  be  subjected  to 
an  objective  review  by  an  ad  hoc  review 
committee. 

2.  Applications  are  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Where  to  Obtain  Additional  Information 

Information  on  application 
procedures,  copies  of  application  forms. 
Program  Announcement,  and  other 
material  may  be  obtained  from  Marsha 
Driggans,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road.  NE..  Room  321,  Atlanta, 
Georgia  30305,  or  by  calling  (404)  282- 
6575  or  FTS  236-6575.  Technical 
assistance  may  be  obtained  from  Jack 
Jones,  Public  Health  Advisor,  Division  of 
Health  Education,  Center  for  Health 
Promotion  and  Education,  Centers  for 
Disease  Control,  Atlanta,  Georgia  30333, 
Telephone  (404)  329-3824  or  FTS  23&- 
3824. 

Dated:  April  15. 1987. 
Robert  L.  Foster. 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(FR  Doc.  87-8852  Filed  4-20-87;  8:45  am] 

BILUNG  CODE  4160-1S-M 


Project  Grants  for  Sexually 
Transmitted  Diseases  Research, 
Demonstrations,  and  Public  and 
Professional  Education  Program 
Announcement  and  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1987;  Correction 

A  notice  announcing  the  availability 
of  funds  for  Fiscal  Year  1987  for  project 
grants  for  Sexually  Transmitted 
Diseases  (STD)  Research. 
Demonstrations,  and  Public  Information 
and  Education,  and  Professional 
Education.  Training,  and  Clinical  Skills 
Improvement  Activities  was  published 
in  the  Federal  Register  on  Friday,  March 
27, 1987  (52  FR  9944).  The  notice  is 
corrected  as  follows: 

1.  On  page  9944,  third  column, 
"AVAILABILITY  OF  FUNDS,  A  New 
Applications,"  line  five,  change  "aware" 
to  "award." 

2.  On  page  9946.  second  column, 
"OTHER  SUBMISSION  AND  REVIEW 
REQUIREMENTS."  is  corrected  to  read: 


"Applications  are  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Program." 

All  other  information  and 
requirements  in  the  notice  remain  the 
same. 

Dated:  April  15, 1987. 
Robert  L.  Foster. 

Acting  Director,  Office  of  Program  Support, 
Centert  for  Disease  Control. 
(FR  Doc.  87-8853  Filed  4-20-87;  8:45  am) 

BILUNQ  CO0€  41«0-1t-M 


Food  and  Drug  Administration 

I  Docket  Na  860-03351 

Oral  Contraceptive  Drug  Product 
Lat>eiing 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
guideline  texts  of  professional  and 
patient  labeling  for  estrogen- 
progeitogen  combination  oral 
contraceptive  drug  products.  This 
revision  is  being  made  to  incorporate 
important  new  information  about  the 
benefits  and  risks  of  oral  contraceptive 
drug  product  use. 

EFFECTIVE  DATES:  Professional  labeling: 
Effective  April  21, 1987,  a  person  may 
adopt  the  revised  labeling  guideline  for 
estrogen-progestogen  combination  oral 
contraceptive  drug  products  and  rely  on 
it  to  meet  FDA's  professional  labeling 
requirements  for  prescription  drugs. 
Patient  package  insert.  Effective  April 
21, 1987,  a  person  may  rely  on  the 
revised  guideline  to  meet  the  patient 
package  insert  requirement  set  forth  in 
21  CFR  310.501  for  estrogen-progestogen 
combination  oral  contraceptive  drug 
products. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  Requests  for  a  copy  of  either 
guideline  to  the  Legislative.  Consumer, 
and  Professional  Relations  Branch 
(HFN-365).  Center  for  Drugs  and 
Biologies.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Corfman,  Center  for  Drugs  and 
Biologies  (HFN-810).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3510. 
SUPPLEMENTARY  INFORMATION: 

Guidelines  texts  for  professional  and 
patient  labeling  for  oral  contraceptive 


drug  products  were  previously  made 
available  through  a  notice  pubUshed  in 
the  Federal  Register  of  December  7. 1976 
(41  FR  53633).  and  amended  in  the 
Federal  Register  of  May  27. 1977  (42  FR 
27303)  and  in  the  Federal  Register  of 
January  31, 1978  (43  FR  4223). 

FDA  is  charged  with  assuring  that 
drugs  are  safe  and  effective  for  their 
intended  uses  and  that  their  labeling 
provides  adequate  information  for  such 
uses  and  is  not  false  or  misleading.  The 
full  disclosure  of  information  to  health 
professionals  and,  where  appropriate,  to 
patients  concerning  warnings  and 
contraindications  is  an  important 
element  in  the  discharge  of  that 
responsibility.  The  statutory  scheme 
anticipates  that  new  information 
concerning  the  safety  and  effectiveness 
of  marketed  drugs  may  require  that  FDA 
prescribe  changes  in  their  labeling  to 
reveal  limitations  on  use  or  to  warn  of 
previoulsy  unanticipated  hazards. 

FDA  has  revised  the  professional  and 
patient  labeling  of  estrogen-progestogen 
orgal  contraceptive  products  to 
incorporate  important  new  information 
about  oral  contraceptives.  This 
information  includes  evidence  of  a 
deceased  incidence  of  benign  breast 
disorders,  functional  ovarian  cysts  and 
pelvic  inflammatory  disease,  as  well  as 
some  evidence  of  protection  against  the 
development  of  ovarian  and  endometrial 
cancer.  Additionally,  oral  contraceptive 
use  has  been  reported  to  decrease  the 
incidence  of  iron  deficiency  anemia  and 
to  decrease  the  incidence  of 
dysmenorrhea. 

The  revisions  are  the  result  of  the 
combined  efforts  of  FDA  scientists  in 
the  Center  for  Drugs  and  Biologies  as 
well  as  members  of  FDA's  Advisory 
Committee  on  Fertility  and  Maternal 
Health  Drugs.  FDA  also  considered  the 
oral  and  written  comments  submitted  by 
interested  members  of  the  public, 
including  representatives  of  health 
professions,  consumer  organizations, 
and  the  pharmaceutical  industry. 

This  notice,  announcing  the 
availability  of  revised  guidelines,  is 
issued  under  21  CFR  10.90(b)  of  FDA's 
regulations  which  provides  for  the  use  of 
guidelines  to  establish  procedures  of 
general  applicability  that  are  not  legal 
requirements,  but  are  acceptable  to  the 
agency.  A  person  who  follows  a 
guideline  can  be  assured  that  his  or  her 
conduct  is  acceptable  to  the  agency. 
FDA  advises  that  the  professional 
labeling  guideline  for  estrogen- 
progestogen  oral  contraceptive  drug 
products  complies  with  the  prescription 
drug  labeling  regulations  in  21  CFR 
201.58.  201.57,  and  201.100,  and  that  the 
patient  package  insert  guideline  for  such 


products  complies  with  the  requirements 
of  21  CFR  301.501.  Under  the  provisions 
of  21  CFR  314.70(c).  manufacturers  are 
required  to  submit  supplemental  new 
drug  applications  advising  the  agency 
that  the  professional  labeling  or  pateient 
package  inserts  are  being  revised. 
However,  under  §  314.70(c)(2)  the 
guideline  labeling  texts  may  be  used 
before  approval  of  a  supplement 
covering  adoption  of  the  new  labeling.  A 
person  may  choose  to  use  alternative 
labeling  statements  that  are  different 
from  the  guideline.  If  a  person  chooses 
to  depart  from  the  guideline,  he  or  she 
may  discuss  the  matter  further  with  the 
agency  to  prevent  an  expenditure  of 
money  and  effort  for  labeling  that  the 
agency  may  later  determine  to  be 
unacceptable. 

Effective  April  21, 1987,  a  person  may 
adopt  the  professional  labeling  guideline 
or  patient  package  insert  guideline  for 
estrogen-progestational  oral 
contraceptive  drug  products.  Comments 
will  be  considered  in  determining 
whether  future  changes  to  the  guidelines 
are  necessary. 

Interested  persons  may  submit  written 
comments  on  these  guidelines  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  should  be  submitted 
except  that  individuals  may  submit 
single  copies.  Comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  the  heading  of  this 
document.  The  guidelines  and  comments 
reveived  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  March  30, 1987. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  87-8849  Filed  4-20-87;  8:45  am] 

BILUNQ  COOe  4160-01-M 


Health  Car«  Financing  Administration 

Medicaid  Program;  Notice  of  Hearing: 
Reconsideration  of  Disapproval  of  a 
Washington  State  Plan  Admendment 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  June  3, 1987  in 
Seattle,  Washington  to  reconsider  our 
decision  to  disapprove  Washington 
State  Plan  Amendment  86-8. 

Closing  Date:  Request  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  May  6, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  Hearing  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  300  East  High  Rise,  6325 
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Security  Boulevard,  Baltimore, 
Maryland  21207,  Telephone:  (301)  594- 
8261. 

SUPPtiMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  a  Washington  State  Plan 
Amendment. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  ParU  201  and  213  estabUsh 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  thast  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
peirticipate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Washington  SPA  86-8  violates  section 
1902(a)(10)(C)(i)(m)  of  the  Social 
Security  Act. 

Under  SPA  86-8,  Washington 
proposes  to  disregard  the  costs  of  health 
insurance  premiums  in  determining  an 
individuars  countable  income  when 
determining  Medicaid  eligibility. 

Under  section  1902(a)(10)(C){i)(III)  of 
the  Act,  in  determining  eligibility  under 
the  Medicaid  program,  States  must 
apply  the  same  income  and  resource 
methodologies,  including  income  and 
resource  disregards,  as  are  used  in  the 
related  cash  assistance  programs  (e.g.. 
Aid  to  Families  with  Dependent 
Children  (AFDC),  and  the  Supplemental 
Security  Income  (SSI)  programs).  The 
cash  assistance  programs  do  not  contain 
any  income  disregards  for  the  costs  of 
health  insurance  premiums.  Therefore, 
HCFA  has  determined  SPA  86-8  violates 
secUon  1902(a){10)(C)(i)(III)  of  the  Act. 

Section  2373(c)  of  DEFRA  permits 
States  in  certain  circimistances  to  apply 
in  their  Medicaid  programs  less 
restrictive  income  and  resource 
methodologies  than  are  applied  in  the 
cash  assistance  programs.  However, 
under  HCFA's  implementation  of  section 


2373(c)  only  those  less  restrictive 
provisions  which  are  already  in  a  State's 
approved  State  plan  may  continue  to  be 
applied.  The  provisions  of  SPA  86-8  are 
not  in  Washington's  currently  approved 
State  plan  and  are  thus  not  permitted 
under  section  2373(c)  of  DEFRA. 

We  would  like  to  note  that 
Washington  has  referred  to  the  decision 
of  the  Ninth  Circuit  court  of  Appeals  in 
Cubanski  v.  Heckler  with  respect  to  the 
State  of  California  in  support  of 
Washington  SPA  86-8.  The  mandate  of 
the  Cubanskj  decision  only  governs 
California  amendment  no.  83-14.  We 
believe  the  Court  of  Appeals  decision  to 
be  wrong  and  on  February  23, 1987  the 
United  States  Supreme  Court  granted 
our  petition  for  certiorari  to  review  that 
decision.  Thus,  unless  the  Supreme  court 
affirms  the  Cubanski  holding,  we  will 
not  apply  the  Court  of  Appeal's 
interpretation  of  section  1903(f)  or  the 
Deficit  Reduction  Act  moratorium  to  any 
situation  not  covered  by  the  mandate  in 
the  Cubanski  case. 

The  notice  to  Washington  announcing 
an  administrative  hearing  to  reconsider 
our  disapproval  of  its  State  plan 
amendment  reads  as  follows: 

Mr.  Ronald  W.  Kero, 

Acting  Director,  Division  of  Medical 

Aasistance  Department  of  Sodal  and 
Health  Services  MS  HB-41  Olympia, 
Washington  98504. 

Dear  Mr.  Kero:  This  is  to  advise  you  that 
yo»ir  request  for  reconsideration  of  the 
decision  to  disapprove  Washington  State 
Plan  Amendment  No.  86-8  was  received  on 
March  17, 1987. 

Washington  SPA  8&-8  proposes  to 
disregard  the  costs  of  health  insurance 
premiums  in  determining  an  individual's 
countable  income  when  determining 
eligibihty.  You  have  requested  a 
reconsideration  of  whether  this  plan 
amendment  conforms  to  the  requirements  for 
approval  under  the  Social  Security  Act  and 
pertinent  regulations.  The  issues  to  be 
considered  at  the  hearing  are:  (1)  Whether 
the  plan  amendment  violates  section 
1902(a)(10)(C)(i)(m]  of  the  Sodal  Security  Act 
which  requires  States  in  determining 
eligibility  under  the  Medicaid  program  to 
apply  the  same  income  and  disregards  as  are 
used  in  the  related  cash  assistance  programs, 
and  (2)  whether  the  disapproval  of  the 
amendment  is  preduded  by  the  moratorium 
established  by  section  2373(c]  of  the  Deficit 
Reduction  Act  of  1984. 

1  am  scheduling  a  hearing  on  your  request 
to  be  held  on  )une  3, 1987  at  10:00  a.m.  in 
Room  470-472.  2901  Third  Avenue,  Seattle, 
Washington.  If  this  date  is  not  acceptable,  we 
would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Lawrence  Ageloff  as 
the  presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
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betweea  the  parties  to  the  heariag.  please 
notify  the  Docket  Clerk  of  the  aarae«  of  the 
individuals  who  will  represent  the  Slate  at 
the  hearing.  The  Docket  Cleik  can  be  reached 
at  (301)  594-8261. 
Sincerely, 
William  L  Roper.  M.D.. 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
use  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 
Date*  April  13, 1987. 

William  L  Roper. 

Administrator.  Health  Care  Financing 

Administration. 

[FR  Doc.  87-8931  Filed  4-20-B7;  a:45  ami 

nujMQCOix  4iao-<»-ii 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(WV-M(M)7-4111-15;  W-80191] 

Proposed  Reinstatement  of 
Terminated  OH  and  Gas  Lease; 
Natrona  County,  WY 

April  13. 1967. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-80191  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10  per  acre,  or  fraction  thereof, 
per  year  and  not  less  than  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  ai>d  $106.2^  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-80191  effective  July  1. 1966. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andnw  L  Tanbis, 

Chief,  Leasing  Section. 

[FR  Doc  87-8842  Filed  4-20-87;  8:45  am] 

BiUJMa  coos  4»1»-a-M 


(UT-942-07-4220-141;  U-S4MS} 

Utah;  Proposed  Withdrawal  of  Public 
Lanc^  Opportunity  for  Public  Meeting 

AQEHCV.  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
344,641.44  acres  of  public  land  for  the 
protection  of  three  sites  currently  being 
considered  by  the  State  of  Utah  for  the 
Department  of  Energy's  Superconducting 
Supercollider  project,  near  Salt  Lake 
City,  Utah.  This  notice  doses  the  land 
for  up  to  2  years  from  raining  locabon. 
The  land  will  remain  open  to  surface 
entry  and  mineral  leasing. 
DATE  Comments  and  request  for  a 
public  meeting  should  be  received  by 
July  20. 1987. 

ADDHESS:  Comments  and  meeting 
requests  should  be  sent  to:  Utah  State 
Director,  Bureau  of  Land  Management, 
324  South  State,  Suite  301,  Salt  Lake 
City,  Utah  84111-2303. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lillie  Hikida,  ELM.  Utah  State  Office, 
801  S24-3074. 

On  April  15, 1987.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  location  imder  the  mining 
lawSk  subject  to  valid  existing  rights: 

Salt  Lake  Meridian,  Utah 

T.  1  N.,  R.  9  W.. 

Sec.  1,  Lote  1,  2.  SWMJflSlA.  SWH. 
NWy4SEy4,  SV^SEV*: 

Se«.  3-15. 17.  All; 

Sec  18.  LoU  1-4.  NEV^  EMW  W.  NEVkSE^ 
SM>SEV«; 

Sec.  19-31.  33-35.  All. 
T.  1  S..  R.  9  W., 

Sec.  1,  3-15, 17-31.  33-35,  All. 
T.  2  $.,  R.  9  W., 

Sec  1,  3-6,  Alk 

Sec.  7.  Lota  1.  2,  4.  EV4,  EV^NWV4. 

NEy»swy4; 

Sec  8-15. 17-31.  33-35,  AIL 
T.  3  S.,  R.  9  W.. 
S6C  1  3—7  AlL 
Sac.  b!  mi.  NHSWV;.  SEV*; 
Sac.  9-15,  All; 

Sec.  17,  EVfc,  sv4Nwy«.  asy4; 

Sac.  18,  All. 
T.  1  N..  R.  10  W.. 

Sec  1.  3-15. 17-22.  All; 

Sac  23,  NM.  NV^SWyi.  SWt4SW%.  SEV^ 

Sac  24-31.  All: 

Sac33,  NVi: 

Sac  34.  35.  AIL 
T.  1 S.,  R.  10  W.. 

Sac  1. 3,  All: 

Sac  4.  SV^NEH.  SVfc; 

Sec  5,  Lots  3,  4,  SV^NWM.  SV^ 

Sac  »-13,  All; 

Sac  14.  AIL  except  for  pat«ited  portion; 

Sac  15. 17-22.  AIL 


Sec  23.  AIL  except  for  patented  portion; 

Sec  24-31.  33-35.  All. 
T.2S..R.1»W.. 

Sec  1.  3-15. 17-31.  33-35,  All. 
T.  3  S,  R.  10  W, 

Sec.  1  3-7  AH; 

Sec  8  N%!  SWy*.  NEV4SEy4.  S^SEV*; 

Sec  9-15k  17.  IB.  AIL 
T.  1  N.,  R.  U  W.. 

Sec  1,  3-15, 17-31,  33-35.  All. 
T.  2  S..  R.  11  W., 

Sec  1. 3-15, 17-31,  33-35,  AD. 
T.  1  S,  R.  M  W., 

Sec  1,  3-15. 17-31.  33-35.  AIL 
T.  3  Sw.  R.  11  W.. 

Sec  1.  a-15. 17. 18,  AU. 
T.1N.,R.UW.. 

Sec  1.  3-15, 17-21.  All. 

Sec  22.  All  except  patented  por.: 

Sec  23-36,  All; 

Sec  27,  All  except  patented  por.; 

Sec  28-31,  All; 

Sec  33-34,  All  except  patented  por.' 

Sec  35.  AIL 
T.  1  S..  R.  12  W.. 

Sec  1,  3-15, 17-31,  33-35,  AIL 
T.  2  S.  R.  12  W., 

Sec  1. 3-15. 17, 18.  All. 
T.  1  N,  R.  13  W.. 

Sec  1.  3-15, 17-31,  33-35,  All. 
T.  1  S.,  R.  13  W., 

Sec.  1,  3-15. 17-31.  33-35.  All. 
T.  2  S.,  R.  13  W., 

Sec.  1.  3^15, 17, 18,  All. 
T.  1  N.,  R.  14  W.. 

Sec  1.  3i  10-15.  22-27,  34,  35,  AIL 
T.  1  S..  R.  14  W.. 

Sec  1.  3. 10-15,  22-27,  34,  35.  AIL 
T.  2  S..  R.  14  W..  SLM,  UT 

Sec  1.  3. 10-15,  All. 

The  area  described  contains 
344,641.44  acres  in  Tooele  County,  Utah. 
There  are  no  lands  to  be  excepted  from 
those  described  above,  except  as  noted 
above. 

The  purpose  of  the  proposed 
withdrawal  is  protection  of  three  sites 
currently  being  considered  by  the  State 
of  Utah  for  the  Department  of  Energy's 
Superconducting  Supercollider  Project. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  cormection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Utah  State  Director  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  of  the  Utah  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  ofTicer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
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published  in  the  Federal  Register  at 

least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
apphcation  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  land  by  the  Bureau  of  Land 
Management. 

Dated:  April  15. 1987. 
Orval  L.  Hadley. 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  87-6887  Filed  4-20-87;  8:45  am] 

nUJNQ  CODE  43ia-00-H 


(WY-930-07-5410-10  ZKKH;  W-1011241 

Conveyance  of  FederaHy-ovmed 
Mineral  Interests  Application; 
Wyoming 

AQEftCY:  Bureau  of  Land  Management, 
Interior. 

ACnoit  Notice  of  receipt  of  conveyance 
of  Federally-owned  mineral  interests 
application. 

summary:  Notice  is  hereby  given  that 
pursuant  to  section  209  of  the  Act  of 
October  21, 1976,  90  Stat.  2757,  Leland 
Forrest  Asa  has  applied  to  purchase  the 
mineral  interests  in  the  following 
described  land: 

Sixth  Principal  Meridian,  Nebrasiia 

T.  23  N..  R.  58  W., 
Sec  1.  lots  1  and  2. 
The  area  described  contains  80.20  acres. 

Additional  information  concerning 
this  application  may  be  obtained  from 
the  Branch  of  Land  Resources,  Wyoming 
State  Office,  Bureau  of  Land 
Management  2515  Warren  Avenue. 
Cheyenne,  Wyoming  82001. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests  in 
the  land  described  above  will  be 
segregated  to  the  extent  that  they  will 
not  be  subject  to  appropriation  under 
the  public  land  laws,  includmg  the 
mining  laws.  The  segregative  effect  of 
the  application  shall  terminate  either 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  of  such 
mineral  interests,  upon  final  rejection  of 


the  apphcation,  or  2  years  from  the  date 

of  filing  of  the  application,  June  2. 1986, 

whichever  occurs  first. 

Melvin  ScUagal. 

Acting  Deputy  State  Director.  Lands  and 

Renewable  Resources. 

[FR  Doc.  87-8841  Filed  4-20-87;  8:45  am] 

Bnum  CODE  4310-23-M 

Minerals  Management  Service 

Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Chevron  U.SJV.  Inc. 

agency:  Mineral  Management  Service 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.,  Unit  Operator  of 
the  Main  Pass  Block  299  Federal  Unit 
agreement  No.  14-08-0001-8850,  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
Main  Pass  Block  299  Federal  unit. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  April  9, 1987. 

address:  a  copy  of  the  subject  DOCD  is 
available  for  public  review  at  the  Office 
of  the  Regional  Director,  Gulf  of  Mexico 
OCS  Region,  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard, 
Room  114,  New  Orleans,  Louisiana 
(Office  Hours:  9:  a.m.  to  3:30  pjn., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Stephen  Dessauer:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Production  and 
Development;  Development  and 
Unitization  Section;  Unitization  Unit; 
Telephone  (504)  738-2860 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 


procedures  are  set  out  in  revised  §250.34 
of  Title  30  of  the  CFR. 

Dated;  April  14, 1987. 

I.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  87-8843  Filed  4-20-87;  8:45  am) 

BtLUNQ  CODE  431(M»MI 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Union  Texas  Petroleum 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Union  Texas  Petroleum  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
3159  and  2329.  Blocks  384  and  385. 
respectively,  Eugene  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Fourchon,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  April  13. 1987. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  9  a.m. 
to  3:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  ].  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  738-2887. 

SUPPtfMENTARY  INFORMATION:  The 

purpose  of  this  Notice  if  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  exclutives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 
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Dated:  April  14. 1987. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  (DCS 

Region. 

IFR  Doc.  87-«844  Filed  4-20-87;  8:45  am) 

MLUNO  COOE  «31»-«m-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  40129] 

The  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.  and  Ulysses  Irrigation 
Pipe  Co.;  Exemption  To  Waive 
Demurrage  Charges 

AGENCY:  The  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  grants  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
an  exemption  under  49  U.S.C.  10505 
from  the  civil  and  criminal  forfeiture 
penalties  of  49  U.S.C.  10741. 10761. 
11902. 11903,  and  11904  in  order  to  waive 
collection  of  demurrage  charges 
assessed  against  certain  shipments 
received  by  Ulysses  Irrigation  Pipe 
Company  at  Ulysses.  KS. 

date:  This  decision  will  be  effective  on 
May  21. 1987. 

addresses:  Send  pleadings  referring  to 

No.  40129  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Michael 
W.  Blaszak.  80  East  Jackson  Blvd., 
Chicago,  IL  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245. 

SUPPlfMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(D.C.  Metropolitan  Area). 

Decided:  April  13, 1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  L.amboley.  Commissionera 
Slerrett.  Andre,  and  Simmons. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  87-8922  Filed  4-20-87;  8:45  am] 

BtUJHQ  COOe  703S-0t-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration;  Hoffmann 
La  Roche.  Inc. 

By.Notice  dated  January  20, 1987.  and 
published  in  the  Federal  Register  on 
February  3. 1987;  (52  FR  3357).  Hoffmann 
La  Roche.  Inc  340  Kingsland  Street. 
Nutley,  New  Jersey  07110.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Ikug 


Temnydrocannatitnott  (7370). 

Mpharodkw  (9010) 

Levorptianol  (9220) 


Scheduto 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
A(irainistrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactiu'er 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Daded:  April  14. 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  87-8889  Filed  4-20  87;  8:45  am] 

niXnO  CODE  4410-09-ll 


Manufacturer  of  Controlled 
Substances;  Registration;  Norac  Co., 
Inc. 

By  Notice  dated  January  28, 1987,  and 
published  in  the  Federal  Register  on 
February  5, 1987;  (52  FR  3719).  Norac 
Company,  Inc.,  405  South  Motor  Avenue, 
Aztisa,  California  91702,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnjg 


lt)09*ie  (7260) _ 

Tetralfytlrocannatxnolt  (7370) 


SdMdul* 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
S  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 


application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basis  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  ^ril  14, 1987. 
Gene  R.  Hcislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  87-8888  Filed  4-20  87;  8:45  am] 
BHUNOCOOE  441».0>-4i 


[Docket  No.  86-6] 

Revocation  of  Registration;  Park  and 
King  Pharmacy 

On  December  11, 1985.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Leon  Earl  Waters,  Jr., 
trading  as  Park  and  King  Pharmacy,  of 
2665  King  Street,  Jacksonville.  Florida 
32204,  proposing  to  revoke  DEA 
Certificate  of  Registration  AP 1180453, 
and  deny  any  pending  applications  for 
renewal  of  the  registration  as  a  retail 
pharmacy,  under  21  U.S.C.  823(f).  The 
statutory  predicate  for  the  proposed 
revocation  was  that  Leon  Earl  Waters, 
Jr.,  president  and  registered  pharmacist 
of  Park  and  King  Pharmacy,  unlawfully 
dispensed  controlled  substances  other 
than  pursuant  to  the  lawful  order  of  a 
practitioner,  and  for  further  reason  that 
on  May  10, 1985,  in  the  Circuit  Court  for 
Duval  County.  Florida.  Mr.  Waters 
entered  a  plea  of  nolo  contendere  to  the 
felony  offense  of  possession  of  a 
controlled  substance  with  intent  to 
deliver  or  sell.  The  withholding  of 
adjudication  on  these  charges 
constitutes  a  final  judgment  of  the  trial 
court,  subject  to  review,  and  is  a 
conviction  within  the  meaning  and 
intent  of  21  U.S.C.  824(a)(2).  See  United 
States  V.  Hartsfield,  387  F.  Supp.  16 
(U.S.D.G..  M.D.  Florida  1975);  United 
States  V.  Cook,  10  M.].  138  (U.S.  Ct.  Mil. 
App.  1981);  Matter  of  Stephen  Granet 
Rosen,  D.D.S..  DEA  Docket  No.  84-44,  50 
FR  46844  (1985). 

On  January  10, 1986.  Mr.  Waters, 
proceeding  through  counsel,  requested  a 
hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  The  Matter  was 
placed  on  the  docket  of  Administrative 
Law  Judge  Francis  L  Young  and  was 
subsequently  heard  in  Jacksonville, 
Florida  on  April  17, 1986.  On  July  15. 
1986.  the  Administrative  Law  Judge 
issued  his  Opinion  and  Recommended 
Ruling.  Findings  of  Fact.  Conclusion  of 
Law  and  Decision.  On  August  15, 1986, 
the  Administrative  Law  Judge 
transmitted  the  record  to  the 
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Administrator.  On  September  ^%  laijo. 
Judge  Young  requested  that  the 
Administrator  return  the  record  when 
counsel  for  both  sides  made  known  a 
desire  that  the  record  be  supplemented 
by  additional  material.  The 
Administrator  complied  with  the  request 
and,  on  November  14, 1986,  the 
Administrative  Law  Judge  issued  his 
revised  Opinion  and  Recommended 
Decision.  Judge  Young  again  transmitted 
the  record  to  the  Administrator  on 
December  24, 1986.  The  Administrator 
has  considered  the  record  in  its  entirety 
and  pursuant  to  21  CFR  13ia67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  Leon  Earl  Waters,  Jr.  is  a  hcensed 
pharmacist  in  Florida  and  president  and 
registered  pharmacist  of  Park  and  King 
Pharmacy.  In  January  1965,  the  criminal 
activities  of  Leon  Earl  Waters  came  to 
the  attention  of  the  Jacksonville,  Florida 
Sheriffs  Office  when  the  Vice  Squad 
received  information  from  a  confidential 
source  that  a  named  individual  was 
receiving  considerable  amounts  of 
controlled  substances  from  Park  and 
King  Pharmacy  without  a  valid 
prescription.  In  the  course  of  their 
investigation  of  Park  and  King 
Pharmacy,  investigators  obtained  a 
computer  printout  of  prescriptions 
dispensed  to  the  said  individual.  The 
printout  revealed  that  on  41  occasions  in 
1984,  the  woman  had  received  50 
Tylenol  #  3  tablets,  a  Schedule  III 
narcotic  controlled  substance.  Although 
these  prescriptions  were  listed  as  having 
been  issued  by  a  physician,  the 
physician  named  had  not  seen  the 
woman  since  1982,  nor  had  he  written  or 
called  in  any  prescriptions  for  her  in 
1984.  As  the  individual  subsequently 
admitted,  the  2050  Tylenol  #  3  tablets 
had  been  dehvered  to  her  by  Leon  Earl 
Waters  without  the  authorization  of  a 
physician.  The  woman  had  been 
receiving  controlled  substances  illegally 
from  Mr.  Waters  since  1980,  even  after 
she  was  hospitalized  for  drug 
dependency,  a  fact  known  to  Mr. 
Waters. 

When  the  investigators  confi-onted 
Mr.  Waters  with  the  evidence,  he 
admitted  that  he  knew  the  individual 
and  that  she  was  taking  too  many  drugs 
but  insisted  that  the  physician  had  been 
calUng  in  the  refills.  He  then  contacted 
the  individual  for  the  purpose  of 
arranging  a  meeting  at  the  pharmacy 
where  they  could  "get  their  stories 
straight"  The  individual  agreed  to 
cooperate  with  the  investigators  and 
went  to  the  pharmacy  wearing  a 


concealed  recording  device.  During  the 
course  of  their  conversation,  Mr.  Waters 
counselled  the  individual  to  tell  the 
authorities  that  she'd  called  the  doctor's 
office  and  asked  them  to  call  in  the 
prescriptions  to  Park  and  King 
Pharmacy.  He  hypothesized  that  the 
doctor's  office  would  deny  having  been 
called  or  having  authorized  the  refills, 
thus  making  it  Sieir  word  against  that  of 
the  doctor's  office.  Mr.  Waters 
admonished  the  individual  to  stick  to 
her  story  because  he  could  get  into  a 
great  deal  of  trouble  and  could  lose  his 
pharmacy. 

The  Administrative  Law  Judge 
concluded  that  there  was  a  lawful  basis 
for  revocation  of  the  subject  registration 
and  for  the  denial  of  any  pending 
applications  for  its  renewal.  Judge 
Young  also  concluded  that  there  was  no 
basis  for  a  lesser  action  and 
recommended  that  the  Administrator 
revoke  the  registration  and  deny  any 
pending  applications  for  its  renewal. 
After  the  Administrative  Law  Judge 
certified  and  transmitted  the  record, 
including  his  original  Opinion  and 
Recommended  Ruling,  Findings  of  Fact, 
Conclusions  of  Law  and  Decision  dated 
July  15, 1966.  to  the  Administrator, 
counsel  for  both  sides  requested  the 
opportunity  to  supplement  the  record 
with  additional  material.  At  Judge 
Young's  request,  the  Administrator 
returned  the  record  to  him. 

On  October  7, 1986,  in  a  joint  post- 
hearing  filing,  it  was  stipulated  that:  (1) 
On  June  1. 1986,  Leon  Eari  Waters.  Jr. 
sold  and  thereby  divested  himself  of  all 
rights,  title  of  interest  in  King  and  Park 
Pharmacy,  2665  King  Street, 
Jacksonville,  Florida  to  a  purchaser  who 
was  then  operating  a  pharmacy  at  the 
same  address.  Mr.  Waters  has  not  been 
employed  by  said  pharmacy  since  the 
sale;  and  (2)  Since  the  sale  of  King  and 
Park  Kiarmacy,  Mr.  Waters  as  a 
hcensed  pharmacist  under  the  laws  of 
the  State  of  Florida,  has  been  and  is 
currently  employed  as  a  pharmadst 
with  another  drugstore. 

Upon  reviewing  all  of  the  new 
evidence,  the  Administrative  Law  Judge 
concluded  that  the  issues  under 
consideration  in  this  matter  had  become 
moot  and  not  appropriate  for 
consideration  because  the  registration 
with  which  this  proceedirig  is  concerned 
no  longer  exists.  Judge  Young  based  his 
position  on  the  following  facts:  (1)  The 
registi^Uon  which  is  the  subject  of  this 
proceeding  states  on  its  face  that  it 
"expires"  on  March  31, 1986.  The  record 
contains  no  application  for  its  renewal; 
(2)  Mr.  Waters  sold  the  pharmacy  for 
which  he  held  the  subject  registration 
and  is  presently  employed  in  a 


pharmacy  owned  by  somebody  else. 
Therefore,  Judge  Young  contends  Mr. 
Waters  has  discontinued  the  pharmacy 
operation  for  which  he  held  the  subject 
regisbtition;  and  (3)  21  CFR  1301^2 
provides  that:  "the  registration  of  any 
person  shall  terminate  if  and  when  such 
person  dies,  ceases  legaJ  existence,  or 
discontinues  business  of  professional 
practices." 

In  a  memorandum  dated  October  17, 
1986,  counsel  for  DEA  made  several 
points  in  support  of  the  revocation  of 
Mr.  Waters'  registration:  (1)  If  the 
registrant  was  a  medical  practitioner, 
there  is  no  question  but  that  the  DEA 
would  not  permit  him  to  surrender  his 
registration  or  withdraw  his  application 
for  registration  during  the  23rd  hour  of  a 
proceeding  to  revoke  the  registiation  or 
deny  the  apptication;  (2)  The  registi'ant's 
ability  to  direct  the  destiny  of  his 
registration  or  application  terminated 
once  the  agency  had  issued  an  Order  to 
Show  Cause,  seeking  to  revoke  the 
registration  or  deny  the  appUcation;  (3) 
If  a  registrant  or  applicant  were 
permitted  to  withdraw  at  any  time,  he 
could  put  the  agency  to  the  expense  of  a 
hearing,  with  a  commitment  of  public 
resources  which  is  not  insubstantial, 
and  then  at  the  last  minute  duck  the 
issue  by  mailing  in  his  registration  or.  in 
the  case  of  a  pharmacy,  by  selling  out.  If 
this  were  to  occur,  the  person  codd  then 
avoid  any  or  all  of  the  collateral 
sanctions  which  accompany  the 
revocation  of  a  registration.  He  could 
reopen  at  a  later  time  or  in  a  different 
location,  submitting  a  new  application 
for  registration  and  truthfully  answering 
on  such  application  that  he  had  never 
had  a  registration  revoked  or  denied. 
This  would  diminish  the  chances  that 
the  application  would  be  noticed  for 
further  administrative  proceedings;  and 
[4)  If  there  were  no  final  order  following 
the  last  minute  withdrawal  of  a 
Respondent,  another  full  hearing  on  the 
new  application  might  be  required.  Such 
a  measure  would  prevent  the 
administrative  processes  of  DEA  from 
operating  effectively. 

After  considering  the  Administrative 
Law  Judge's  revised  opinion,  together 
with  the  post-hearing  papers  filed  by  the 
parties,  the  Administrator  concludes 
that  this  matter  is  not  moot  The  practice 
of  the  Drug  Enforcement  Administration, 
as  well  as  its  predecessor  agency,  since 
the  implementation  of  the  Controlled 
Substance  Act  has  been  to  maintain 
registrations  on  a  day-to-day  basis 
pending  resolution  of  administrative 
proceedings  seeking  to  revoke  such 
registrations.  The  Respondent  in  this 
matter  possessed  a  viable  DEA 
registration  when  he  received  the  Order 
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to  Show  Cause  which  initiated  the 
proceedings.  That  registration  remained 
in  effect,  on  a  day-to-day  basis, 
following  its  nominal  expiration  date  on 
March  31, 1986.  The  same  administrative 
"hold"  that  prevented  the  registration 
from  expiring  also  prevented  the 
Respondent  from  renewing  the 
registration.  Accordingly,  the 
Administrator  concludes  that  neither  the 
nominal  expiration  date  on  the  face  of 
the  Respondent's  registration  nor  his 
inability  to  file  a  renewal  application 
have  any  effect  upon  the  matter  pending 
before  the  Administrator. 

The  Administrative  Law  Judge  also 
concluded  that  the  Respondent's  DEA 
registration  terminated,  pursuant  to  21 
CFR  1301.62.  when  Respondent  Waters 
sold  his  pharmacy  to  new  owners.  That 
a  new  entity  has  been  registered  on  the 
premises  formerly  occupied  by 
Respondent  Waters  and  his  pharmacy  is 
not  disputed.  The  question  is  whether  a 
registration  which  is  the  subject  of  an 
ongoing  administrative  proceeding  can 
be  terminated  by  the  unilateral  action  of 
the  registrant  in  declaring  his  decision  to 
discontinue  his  business  or  professional 
practice.  As  agency  counsel  pointed  out 
in  his  memorandum  to  the 
Administrative  Law  Judge,  permitting  a 
registrant  to  terminate  his  registration 
unilaterally,  during  the  eleventh  hour  of 
a  proceeding  to  revoke  that  registration, 
would  permit  the  registrant  to  avoid  any 
of  the  collateral  effects  of  revocation 
and  could  require  the  Administration  to 
grant  the  individual  another  full 
evidentiary  hearing  should  he  decide  to 
re-establish  his  business  or  professional 
practice  and  apply  for  a  new  registration 
shortly  thereafter.  DEA's  regulations 
permit  an  applicant  for  registration  to 
modify  or  withdraw  his  application  at 
any  time  prior  to  the  issuance  of  an 
Order  to  Show  Cause  seeking  to  deny 
the  application.  That  regulation,  21  CFR 
1301.37(a),  effectively  precludes  an 
applicant's  abrupt  and  unilateral 
termination  of  proceedings  by  requiring 
the  Administrator's  permission  for 
withdrawal  of  an  application  at  any 
time  after  issuance  of  the  Order  to  Show 
Cause.  The  "application,"  apart  from  the 
applicant  who  filed  it,  becomes  the 
subject  of  the  proceedings  and  cannot 
be  withdrawn  without  the 
Administrator's  permission.  Similarly, 
the  Administrator  concludes  that  a 
"registration,"  apart  from  the  registrant 
who  possessed  it,  becomes  the  subject 
of  a  revocation  hearing  and  likewise 
cannot  be  withdrawn  without  the 
Administrator's  prior  approval. 
Accordingly,  the  registration  which  was 
in  the  povsession  of  Respondent  Waters 


and  Park  and  King  Pharmacy  remains 
the  subject  of  these  proceedings. 

In  hb  Hrst  opinion  in  this  matter,  the 
Administrative  Law  Judge  concluded 
that  the  registration  of  Leon  Waters  and 
Park  and  King  Pharmacy  was 
inconsistent  with  the  public  interest  Mr. 
Waters  dispensed  controlled 
substances,  unlawfully,  over  a  period  of 
four  years.  He  gave  narcotic  drugs  to  a 
young  woman  who  he  knew  had  a  drug 
abuse  problem  and  who  he  knew  had 
been  hospitalized  for  that  condition. 
Judge  Young  concluded  that  the  record 
in  this  matter  established  Mr.  Waters' 
calculated  and  continued  unwillingness 
to  fulfill  the  responsibihties  of  a 
pharmacist  and  DEA  registrant.  Society 
entrusts  professionals,  such  as 
pharmacists  and  physicians,  with  the 
responsibility  for  control  over  a  force 
which,  when  properly  used,  has  great 
beneflt  for  mankind,  but  when  abused  is 
a  force  for  evil  and  destruction.  It 
follows  that  society  cannot  tolerate  the 
presence  of  individuals  within  these 
professions  who  abdicate  their 
professional  responsibility  and  permit 
themselves  to  be  a  conduit  by  which 
controlled  substances  are  diverted  from 
legitimate  medical  use  and  become  that 
force  for  evil  and  human  destruction. 
The  Administrator  concludes,  as  did  the 
Administrative  Law  Judge,  that  the 
registration  of  Mr.  Waters,  and  Park  and 
King  Pharmacy,  is  inconsistent  with  the 
public  interest  and  that  such  registration 
must  be  revoked. 

Having  considered  the  record  of  those 
proceedings  in  its  entirety,  including  the 
initial  and  revised  opinions  of  the 
Administrative  Law  Judge,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  granted  to  the  Attorney 
General  in  21  U.S.C.  823  and  824  and 
delegated  to  the  Administrator  in  28 
CFR  aiOO{b),  hereby  orders  that  DEA 
Certificate  of  Registration  AP1160453, 
previously  issued  to  Leon  Earl  Waters, 
Jr.,  d.b.a.  Park  and  King  Pharmacy,  be, 
and  it  hereby  is,  revoked,  effective 
immediately.  Any  applications  for 
renewal  of  such  registration  are  hereby 
denied. 

Should  another  pharmacy  desire  to 
seek  waiver  of  the  regulatory 
prohibition  of  21  CFR  1316.76(a),  so  as  to 
permit  the  supervised  employment  of 
Leon  Waters  as  pharmacist,  the 
Admiiustrator  will  grant  such  a  waiver. 

Dated:  April  16, 1987. 
lohn  C  Lawn. 
Administratot. 
[FR  Doc  87-8890  Filed  4-20-^7;  8:45  am] 

BOJJNaCOOC  4410-(»-ll 


Warrenvill*  [>rug,  Co^  Inc^  Denial  of 
Application 

On  December  24, 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Warrenville  Drug.  Co.. 
Inc.,  Aiken  Blvd.,  P.O.  Box  155, 
Warrenville,  South  Carolina  29851, 
proposing  to  deny  the  application  for  a 
DEA  Certification  of  Registration 
submitted  by  the  pharmacy.  The 
statutory  predicate  for  the  Order  to 
Show  Cause  was  that  registration  of  the 
pharmacy  would  be  inconsistent  with 
the  public  interest  as  evidenced  by  the 
conviction  of  Andrew  J.  Chavous, 
officer,  shareholder  and  pharmacist  at 
Warrenville  Drug  Company,  in  the 
United  States  District  Court  for  the 
District  of  South  Carolina  on  April  30, 
1986,  of  illegal  distribution  of  controlled 
substances,  a  felony  relating  to 
controlled  substances. 

The  Order  to  Show  Cause  was  sent  to 
Warrenville  Drug  Co.,  Inc.  registered 
mail,  return  receipt  requested.  DEA 
received  the  receipt  which  indicated 
that  the  Order  to  Show  Cause  was 
received  on  January  2, 1987,  by  Mr. 
Chavous  at  the  pharmacy.  More  than 
thirty  days  have  elapsed  since  the  Order 
to  Show  Cause  was  received,  and  the 
Drug  Enforcement  Administration  has 
received  no  response.  Pursuant  to  21 
CFR  1301.54(a)  and  (d),  Warrenville 
Drug  Co.,  Inc.  is  deemed  to  have  waived 
its  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  upon  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  an 
investigation  of  Andrew  Chavous  was 
initiated  after  DEA  received  information 
from  a  confidential  source  that  Mr. 
Chavous  was  dispensing  controlled 
substances  without  prescriptions  from 
Warrenville  Drug.  In  May,  1985,  a  DEA 
Special  Agent  accompanied  the 
confidential  source  to  Warrenville  Drug 
in  Warrenville,  South  Carolina,  where 
she  filled  a  prescription  for  morphine. 
The  prescription  which  the  source  had 
was  in  a  fictitious  name,  which  Mr. 
Chavous,  the  dispensing  pharmacist, 
knew  was  not  the  name  of  the 
confidential  source.  A  few  days  later  the 
DEA  Agent  and  the  confidential  source 
returned  to  the  pharmacy  with  another 
prescription  for  morphine  with  the  same 
fictitious  name.  Mr.  Chavous  filled  the 
prescription,  and  then  discussed  trading 
drugs  for  stereo  equipment  with  the 
DEA  Agent  On  July  3. 1985,  the  DEA 
Agent  met  Mr.  Chavous  in  the  parking 
lot  of  a  pharmacy  in  a  neighboring 


community  and  obtained  a  bottle 
containing  24  morphine  tablets  in 
exchange  for  $360.  The  bottle  bore  the 
manufacturer's  label.  There  was  no 
prescription  exchanged.  On  September 
4, 1985,  Mr.  Chavous  sold  the  DEA 
Agent  a  pint  bottle  of  liquid  morphine. 

On  September  24, 1985,  the  DEA 
Agent  made  arrangements  to  meet  with 
Mr.  Chavous  in  a  local  parking  lot  and 
to  receive  controlled  substances  to  sell 
for  him.  After  he  delivered  two  bottles, 
one  containing  100  Valium  tablets,  a 
Schedule  IV  controlled  substance,  and 
the  other  100  Adipex  tablets,  a  Schedule 
IV  controlled  substance,  he  was 
arrested.  Mr.  Chavous  was  indicted  for 
three  counts  of  illegal  distribution  of 
controlled  substances  in  violation  of  21 
U.S.C.  841(a)(1).  On  November  21, 1985. 
Mr.  Chavous  pled  guilty  to  one  count  of 
illegal  distribution  of  Valium,  a  Schedule 
IV  controlled  substance.  He  was 
subsequently  convicted  and  sentenced 
on  April  30, 1986.  to  four  years 
probation,  300  hours  of  community 
service,  and  a  fine  of  $1,500. 

After  Mr.  Chavous'  arrest,  an  audit 
was  conducted  at  Warrenville  Drug  by 
DEA  Investigators.  The  results  of  this 
accountability  revealed  substantial 
shortages  of  Valium  and  Adipex.  as  well 
as  shortages  of  other  controlled 
substances  for  the  four-month  audit 
period.  The  investigation  also  revealed 
numerous  recordkeeping  violations 
relating  to  the  handling  of  controlled 
substances.  On  June  25, 1986,  the  South 
Carolina  Board  of  Health  and 
Envirormiental  Control  revoked  the 
South  Carolina  controlled  substance 
registration  of  Andrew  Chavous.  The 
pharmacy's  registration  was  not 
revoked,  and  Mr.  Chavous  was 
permitted  to  maintain  an  ownership 
interest,  but  not  to  have  access  to,  or  to 
acquire,  possess,  or  dispense  any 
controlled  substances. 

As  evidenced  by  the  application  for 
registration  submitted  in  this  matter,  Mr. 
Chavous  maintains  an  ownership 
interest  in  Warrenville  Drug  Co.,  Inc., 
the  applicant  for  registration.  There  is 
no  evidence  that  Mr.  Chavous  is  not 
involved  in  the  operation  of  the 
pharmacy  and  may  exert  control  over 
matters  which  involve  the  dispensing  of 
controlled  substances.  In  addition,  the 
applicant  submitted  no  evidence  in 
mitigation  or  explanation  of  the 
evidence  found  in  the  investigative  file. 
The  Administrator  concludes  that  Mr. 
Chavous'  felony  conviction  relating  to 
controlled  substances  constitutes 
su^icient  grounds  for  denial  of  the 
application  for  registration  of  the 
pharmacy  in  whidi  he  has  an  ownership 
interest.  The  Administrator  of  DEA  has 
consistently  held  that  the  registration  of 
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a  corporate  registrant  may  be  revoked 
or  denied  upon  a  finding  that  a  natiiral 
person  who  is  an  owner,  officer  or  key 
employee,  has  been  convicted  of  a 
felony  o^ense  relating  to  controlled 
substances.  This  is  especially  significant 
when  the  felony  relates  to  dispensing 
controlled  substances  from  a  registered 
pharmacy.  See:  Taneytown  Pharmacy, 
Docket  No.  86-56,  51  FR  45068  (1986); 
Spoon's  Pharmacy.  Docket  No.  84-42.  50 
FR  46520  (1985):  and  K  &  B  Successors. 
Inc..  Docket  No.  82-15.  49  FR  34588 
(1984). 

The  Administrator  concludes  that, 
based  upon  the  facts  and  circumstances 
involved  in  this  matter,  the  application 
for  registration  submitted  by 
Warrenville  Drug  Co.,  Inc.  should  be 
denied.  In  addition  to  Mr.  Chavous' 
felony  conviction,  the  previous 
pharmacy  registrant  has  demonstrated  a 
lack  of  compliance  with  the  regulations 
involving  the  maintenance  of  records 
documenting  the  receipt  and  dispensing 
of  controlled  substances.  The 
Administrator  finds  that  registration  of 
Warrenville  Drug  Co.,  Inc.  would  be 
inconsistent  with  the  public  interest 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  submitted  by  Warrenville 
Drug  Co..  Inc.  be,  and  it  hereby  is 
denied.  This  order  is  effective  April  21, 
1987. 

Dated:  April  16, 1987. 
John  C  Lawn, 
Administrator. 
(FR  Doc.  87-fi940  Filed  4-20-87;  8:45  am] 

HLUNO  CODE  4410-0»-« 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
[Secretary  of  Lat>or's  Order  1-«7] 

Delegation  of  Authority  and 
Assignment  of  Responsibilities  for 
Pension  and  Welfare  Benefits 
Administration 

April  13. 1987. 

1.  Purpose. 

To  delegate  authority  and  assign 
responsibilities  for  the  administration  of 
the  Department  of  Labor's 
responsibilities  under  the  Employee 
Retirement  Income  Security  Act 
(ERISA),  Welfare  and  Pension  Plans 
Disclosure  Act  (WPPDA)  and  the 
Federal  Employees'  Retirement  System 
Act  of  1986  (FERSA). 


2.  Background 

ERISA  places  responsibility  in  the 
Department  of  Labor  for  the 
administration  of  a  comprehensive 
program  to  protect  the  interests  of 
participants  and  beneficiaries  of  private 
employee  benefit  plans.  Secretary's 
Order  1-84  established  the  Office  of 
Pension  and  Welfare  Benefit  Programs 
as  a  separate  agency  within  the 
Department  of  Labor  and  delegated 
authority  and  assigned  responsibility  for 
ERISA  and  WPPDA  activities  to  the 
Administrator.  The  authority  placed  in 
the  Office  of  Pension  and  Welfare 
Benefit  Programs  was  transferred  by 
Secretary's  Order  1-88  to  a  successor 
agency,  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  which 
is  headed  by  an  Assistant  Secretary  for 
Pension  and  Welfare  Benefits  who 
reports  to  the  Secretary  of  Labor. 

FERSA  requires  the  Department  of 
Labor  to,  among  other  things  administer 
and  enforce  the  fiduciary  responsibility, 
prohibited  transaction,  and  bonding 
provisions  of  FERSA.  These  new 
responsibilities  will  also  be  handled  by 
PWBA. 

S.  The  Pension  and  Welfare  Benefits 
AdministratioD  (PWBA) 

The  Pension  and  Welfare  Benefits 
Administration,  which  is  headed  by  an 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits  who  reports  to  the 
Secretary  of  Labor,  continues  as  the 
successor  agency  to  the  Office  of 
Pension  and  Welfare  Benefit  Programs 
in  the  Department  of  Labor. 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibilities 

a.  The  Assistant  Secretary  for  Pension 
and  Welfare  Benefits  is  delegated 
authority  (including  the  authority  to 
redelegate)  and  assigned 
responsibilities,  except  as  hereinafter 
provided,  for  carrying  out  programs  and 
activities  to  be  performed  by  3ie 
Secretary  of  Labor  under 

(1)  The  Employee  Retirement  Income 
Security  act  of  1974,  as  amended,  except 
for  Subtitle  C  of  Title  III  and  Title  IV; 

(2)  The  Welfare  and  Pension  Plans 
Disclosure  Act  of  1985  as  amended;  and 

(3)  The  Federal  Employees' 
Retirement  System  Act  of  1986. 

Included  in  the  delegation  under  4a. (1) 
is  authority  to  request  information  the 
Internal  Revenue  Service  (IRS)  posseses 
to  be  used  in  cormection  with  the 
administration  of  Title  I  of  the  ERISA  of 
1974. 

b.  The  Assistant  Secretary  for 
Administration  and  Management  is 
responsible  for  providing  all 
administrative  support  services  to 
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PWBA  such  as  personnel,  payroll, 
budget,  accounting,  contracting  and 
grants  and  other  such  services  deemed 
necessary  in  support  of  the  PWBA 
mission. 

c.  The  Solicitor  of  Labor  is 
responsible  for  providing  legal  advice 
and  assistance  to  all  officials  of  the 
Department  relating  to  the 
administration  of  the  statutes  listed  in 
4a.  above  and  for  bringing  appropriate 
legal  actions  on  behalf  of  the  Secretary, 
and  representing  the  Secretary  in  all 
civil  proceedings.  The  Solicitor  of  Labor 
is  also  authorized  to  request  information 
the  IRS  possesses  to  be  used  in 
connecion  with  the  administration  of 
Title  I  of  ERISA. 

d.  The  Inspector  General  is  authorized 
to  request  information  the  IRS  possesses 
to  be  used  in  connection  with  the 
administration  of  Title  I  of  ERISA. 

5.  Reservation  of  Authority 

The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  the  statutes  listed  in 
4a.  above  and  responsibilities  under 
Subtitle  C  of  Title  III  of  ERISA  are 
reserved  to  the  Secretary. 
Responsibilities  under  Title  IV  of  ERISA 
are  carried  out  by  the  Pension  Benefit 
Guaranty  Corporation. 

6.  Directives  Affected 

Secretary's  Order  9-80  and  1-86  are 
canceled. 

7.  Effective  Date 

This  Order  is  elective  inunediately. 
Wtlliam  E.  Brock, 
Secretary  of  Labor. 
(FR  Doc  87-8902  Filed  4-20-87;  8:45  am] 

BIUJNG  COOC  4StO-23-M 


Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Steering  Subcommittee;  Meettoig 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463  as  amended],  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  May  12. 1987,  9:30 
a.m.,  Rm  S4215  A&B  Frances  Perkins, 
Department  of  Lat}or  Building.  200 
Constitution  Avenue,  NW.,  Washington.  DC 
20210. 

Purpose:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 


Advisory  Committee  Act  The  Committee  will 
hear  and  discuss  sensitive  and  conndential 
matters  concerning  U.S.  trade  negotiations 
and  trade  policy. 

For  further  information,  contact:  Femand 
Lavallte,  Executive  Secretary,  Labor 
Advisory  Committee,  Phone:  (202)  523-6565. 

Signed  at  Washington.  DC,  this  14th  day  of 
April  1B87. 
Robert  W.  Searby, 

Deputy  Under  Secretary  International  Affairs. 
IFR  Doc.  87-8901  Filed  4-20-87;  &45  am] 

BILUNa  COCE  4S10-aS-M 


Agency  Recordfceeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  publia 

List  of  Recordkeeping/Reporting 
Requirements  under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/ reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Office  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requh^ment. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

T1»B  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 


the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202]  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS],  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 
Payment  of  Compensation  Without 

Award 
1215-0022;  LS-206 
On  occasion 

Businesses  or  other  for-profit 
34,200  responses;  8.550  hours;  1  form 
Used  by  insurance  carriers  and  self 

insurers  to  report  the  payment  of 

compensation  benefits  to  injured 

claimants. 

Extension 

Employment  Standards  Administration 

Pre-Hearing  Statement 

1215-0085;  LS-18 

On  occasion 

Individuals  or  households:  businesses  or 

other  for-profit  6,800  responses;  1.088 

hours;  1  form 
Used  to  refer  cases  to  the  Office  of 

Administrative  Law  Judges  for  formal 

hearing  under  the  Longshore  Act  and 

extensions. 

Extension 

Occupational  Safety  and  Health 

Administration 
Grantee  Quarterly  Progress  Report 
1218-0100;  OSHA  171 
Quarterly 
New  Directions  training  and  education 

program  grantees;  labor  organizations; 

employer  associations;  educational 

institutions;  and  other  nonprofit 

organization 
200  responses;  2,400  hours 
The  OSHA  171  is  used  to  collect 

information  concerning  activities 

conducted  by  grantees.  The 

information  is  used  to  monitor  and 

manage  the  program. 


Reinstatment 

Departmental  Management 
Women's  Bureau  Regional  III  Women 

Veteran's  Job  Information  Packet 

Evaluation  Form 

1225-0035 

Reporting  on  occassion 
Individuals  or  households 
1.360  responses;  326  hours 

The  information  will  be  used  to  make 
decisions  about  the  content  of  the 
Women's  Bureau  Region  III  Women 
Veteran's  Job  Infomation  Packet,  the 
cost  effectiveness  of  a  national 
distribution  of  the  packet  and  the 
most  effective  dissemination  strategy 
for  the  information. 

Signed  at  Washington,  DC  this  16th  day  of 
April.  1987. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

IFR  Doc.  87-8903  Filed  4-20-87;  8:45  am] 
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Employment  and  Training 
Administration 

Investigations  Regarding  Certification 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance;  AT&T 
Technologies  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  1, 1987. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  1, 1987. 

The  petition  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC.  this  eth  day  of 
April  1987. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Union/«M)>1i«rt/flnn 


ATST  TectwoloBies.  (Workers) 

Abex  Corporation  Waukesha.  DivBion  (Conv«iy)- 
Amboy  Terminating  (I  U  O  E  ) 


Amoco  Production,  Co  (Woriiers) 

American  Electric  Co  (Workers) 

Amencan  Motors  Jeep  Corp  (U.A.W.) 

Ansco  Answenng  Serv  (Workers) 

AfcticwoBr  Manutacturenng  Co.  (Workars).. 

Armstrong  DriMng  (Company) 

Automotive  Provtng  Grounds  (UAW) 

Bandera  Energy  Co.  (Company) 

Bata  Shoe  Co..  Inc.  (Company) 

Beckley  Lick  Run  Co  (UMWA) 

Belcher  &  Windels,  Inc  (Company) 

Caitiery  Fabncatior.  Co  (Corr^jany) 

Caterpdlar  Industnal  Inc  (lAAMAW) 

Certified  Brakes  (Lear  Siegler)  (USW) 

CopperweW  Corp  (Company) 

Cokxado  Electro-Optics  Inc.  (C;ompany) 

Cricketeer  Manufacturing  <>)  (ACTWU)  . 


E»on.  Western  Ovwoo  Production  Departmem  (Workare).. 

Ford  Motor  Co .  Canton  Forge  Plant  (UAW) 

General  Electnc  Ohio  Lamp  Plant  (lUE.  AFL  CO) 

Glasaco  Apparel.  Co  (Workers) 

High  Plains  CX  Corp  (Company) _ 

Jet  OHfiokJ  EquHimeni  Rental  A  serv..  Inc.  (Workers) 

Jewell  Ridge  Coal  Corp  (Workers) 

Koch  Expkxation.  Co  Div.  o<  Koch  IndusMas  (Woikara) 

LTV  Steel.  Co  (Workers) 

Loftis  Co  (Workers) 

3  M  Company  (USWA) 


Maratlxxi  International  OH  Co  (Workaral.. 

Mineral  Search.  Inc  (Workers) _ 

North  Amencan  Systems  (ILGWU) 

Ogden  ABied  Servicas  Corp  (SGU) 

Optex  Techrx>tog«s  (Workers).. 


Ortho  Fertilizer  OviskDn.  Oievron  Chamictf  Co.  (Workars).. 

Osier  Company  (IBEW) 

Paper  Converting  Machine.  Co.  (UAW) 

Perspectives.  Inc  (Company) 

Pnmary  Fuels.  Incorp  (Workers) „ 

Pnmary  Fuels,  Irxjorp  (Workers) 

Pnmary  Fuels,  incorp  (Workers) _._ __„______._. 

Ranchers  Cotton  Ot  (ILWU) ', 

Flanchers  Cotton  O  (ILWU) 

Scovill  Apparel  Fasteners,  kic  (UAW) 

Sea  B  Mming  (>) ,  (Workers) 

Smart  Styles  Inc  (Workers) „ 

Spring  Fever  Limited  (Workers) „ 

Sguare  D  Company  (IBEW) 


Location 


TX 

Hochesler,  NY 

Perth  Amboy.  NJ 

Denvar,  CO 

Pms«ald.NH 

TolKto.  OH 

Soydar.  TX _ 

Thiel  River  FMs,  MN.. 

Wooeler,  OH _ „ 

Pecos.  TX. 

Midtand.  TX 

Bslcanv.  MO 

BwMay.  WV 

GoWeaCO 

Odesaa,  TX 

□alas.  OR 

0WN«S.  KY 

Mariana.  GA 

BouMer.  00 

Hwrodsburg,  KY 

Thousand  Oaks.  CA.... 

Canton.  OH 

W»Tan,  OH 

Scramon.  PA 

Denvar.  00 

Dicklnaon.  NO 

Jonrall  Ridgs.  VA 

Denver,  (X) 

Paramua.  NJ 

TX... 

NJ... 
HouatoaTX.. 
HouatorvTX.. 

CSflon,  NJ „. 

Pm*urgh.  PA.... 

BPaso.  TX„ 

Ft  Madtoon.  lA., 
WSniiaukae,  Wl... 
Qrsan  Bay.  Wl... 
BtandiMiar,  0H..„ 

Danvar,  CO 

Houston,  TX 

Mirteid.  TX 

BakarslMd.  CA 

FfMno,  CA ....„ 

Wstertown.  CT „. 

Jawea  Ridga.  VA..... 
Clarks  Summit.  PA.. 

Spnngv«e.  Me 

MSiMukaa.  Wl 


Date 
recaivad 


4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 
4/6/87 


Dsleo« 


3/23/87 
3/22/87 
3/17/87 
3/26/87 
3/20/87 
3/20/87 
3/25/87 
3/20/87 
3/24/87 
3/25/87 
3/11/87 
3/31/87 
3/26/87 
3/25/87 
3/26/87 
3/27/87 
3/30/87 
3/27/87 
3/24/87 
3/27/87 
3/16/87 
3/26/87 
3/18/87 
3/30/87 
3/23/87 
1/10/87 
3/23/87 
3/30/67 
3/X/e7 
2/4/87 
3/24/87 
3/24/87 
3/19/87 
3/26/87 
3/28/87 
3/19/87 
3/30/87 
3/10/87 
3/25/87 
3/30/87 
3/24/87 
3/24/87 
3/24/87 
3/27/87 
3/27/87 
3/26/87 
3/23/87 
3/X/87 
3/24/87 
3/23/87 


No. 


19,457 
19.456 
19.450 
19.460 
19.461 
19,462 
19.463 
19.464 
19.465 
19.466 
19.467 
19,468 
19.468 
19,470 
19,471 
19,472 
19.473 
19.474 
19,475 
19.476 
19,477 
19.478 
19.479 
19.480 
19.481 
19,482 
18.483 
19,484 
19,485 
19,486 
19.487 
19.488 
19.489 
18.480 
18.481 
18.482 
18.483 
18.494 
19.495 
18.496 
19,487 
19,496 
19,498 
19.500 
19.501 
19,502 
19.503 
19.504 
19.505 
19.506 


AiSdes  prxxluced 


Comwunicslions  Potver  Ciuppisi. 

Gray  Metal  Castings. 

Product  Packaging. 

Ot  a  Natural  Gas. 

Bscsical  OuOats 

Jaap  VehKlea. 

Aiwivenng  Ser>Mce 

SnowmoMe  Clothng. 

out  Gas  WeSs. 

Auto  Tns. 

OS  ft  Gas 

AiMattc  Footwear. 

Coal. 

on  ft  Gas 

Praaaurs  Vaaaels 

mduatM  ForkM  Trucks 

Drum  ft  Diac  Brakes 

Siaal. 

Secwity  Systems. 

Men's  Coals 

CnjdaOI. 

Frged  Auto  Parts 

Incandescani  Lamps 

Dresses 

Ollft  Natural  Gas 

OWiald  EQuprnont 

Coal 

CM  ft  Nature  Gas 

Steel 

PipeSna  Protection, 

Bottle  Cap  Lmer  Seats 

OudeCM. 

OH  Exptorslion. 

Coltee  FMers. 

Steel 

Computer  Components 


Clippar  Bladea 

Paper  Converting  MacNnary 

ice  Buckets 

OH  ft  Natw«  Gas. 

(3*  ft  Natwal  Gas. 

Onft  Natural  Gas 

Cottonseed  0«. 

Cottonaeed  Oil 

Snap  Fasteners 

Coal. 


Women's  Apparel 
Programmable  C:ontrollers 
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AppGNoa— Conknued 


PMterar  umon/Mttan/lina 


Toub  Distrta*)™  (Wu»»aii| 

Unnsd  Oatacxx  Taehnolooy  Cafta.  ktc  CMo&mr^ - 

Valero  Protlucaing  (Wortcers) - 

MBht  BnMlMfV.  Oo-  C^toKtttn^ .— — — .~ 


TtMAifw,  NJ 

JunoM  PR 

San  H^fitonio.  TX.. 
McKvnzia.  TN 


Dale 


4/8/97 
4/«/«7 
4/6/87 


OaMol 


3/26/87 
S/27/87 
3/26/87 
3/23/87 


19.507 
19,508 
19.509 
19.510 


A>«c)es  produced 


Sehoot  Supplies. 
Ptwto  Sensors. 
Oil  &  Gas 
Paiamas.  Robes. 


(FR  Doe.  87-8915  Filed  4-a>-87;  8:45  am] 

BtUMQCOOE  4«10-3l>-« 

[TA-W-18,739etaL] 


fiohfi 


I  of  Applications  for 
ReconsWwtitlon;  AT&T  Technologies, 
Inc^  et  al. 

Pursuant  to  29  CFR  9aia  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  AT&T  Technologies, 
Licorporated,  AT&T  Technology 
Systems,  Reading,  Pennsylvania;  U.S. 
Steel  Mining  Company,  Gary  #50  Mine 
and  Gary  #51  Mine,  Pineville,  West 
Virginia.  The  reviews  indicated  that  the 
applications  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinations.  Therefore,  dismissals  of 
the  applications  were  issued. 
TA-W-18,739;  AT&T  Technologies, 
Incorporated,  AT&T  Technology 
Systems,  Reading,  Pennsylvania; 
Hazleton,  Pennsylvania  (March  30, 
1987) 
TA-W-18,627;  U.S.  Steel  Mining 
Company,  Gary  #50  Mine,  Pineville, 
West  Virginia  (March  30, 1987) 
TA-W-18,621:  U.S.  Steel  Mining 
Company,  Gary  #51  Mine.  Pineville, 
West  Virginia  (March  31, 1987) 

Signed  at  Washington.  DC.  this  14th  day  of 
April  1987. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

{FR  Doc.  87-6918  Filed  4-20-87;  8:45  am] 
BIUJNGCOOE  4S1O-30-II 

[TA-W-19,269  at  at] 

Dismissals  of  Applications  for 
Reconsideration;  Cameron  Iron  Works, 
Inc^etaL 

Pursuant  to  29  CFR  S  90.18 
applications  for  administrative 
reconsideration  were  filed  with  the 
Director  of  the  Office  of  trade 
Adjustment  Assistance  for  workers  at 
the  Cameron  Iron  Works,  Incorporated, 
Houston,  Texas:  Lucas-Milhaupt. 
Cudahy.  Wisconsin:  Consolidation  Coal 
Company,  Amonate  #31  Mine, 


Amohate,  Virginia.  The  reviews 
indicated  that  the  applications 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 

TA-W-19,280;  Cameron  Iron  Worko, 
Incorporated.  Houston,  Texas  (April  8, 
1967) 

TA-W-18,664;  Lucas-Milhaupt,  Cudahy. 
Wisconsin  (April  1, 1987) 

7A-W-18,841:  Consolidation  Coal 
Company,  Amonate  #31  Mine, 
Aanonate,  Virginia  (March  31, 1987) 

Signed  at  Washington,  DC,  this  15th  day  of 
April  1987. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assittance. 
[FR  Doc.  87-8919  Filed  4-20-87;  8:45  am) 

WLUMQ  OOOE  4S40-SO-M 


(TA-W-19,1S6  et  ai.) 

Dismissals  of  Applications  for 
Reoonsideratlon;  Express  Services, 
Inc.,  et  al. 

Pursuant  to  29  CFR  5  90.18 
applications  for  administrative 
reconsideration  were  filed  with  the 
Director  of  the  Office  of  Trade 
Adiustment  Assistance  for  Workers  at 
the  Express  Services,  Incorporated, 
Midland,  Texas:  International  Titanium 
Incorporated  of  Washington,  Moses 
Lake.  Washington;  Impala  Drilling, 
incorporated.  College  Station.  Texas 
Indicated  that  the  applications 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 

TA-W-19,156;  Express  Services. 

Incorporated.  Midland  Texas  (April  8. 

1987) 
TA-W-19,036;  International  Titanium. 

Incorporated  of  Washington.  Moses 

Lake,  Washington  (April  8, 1987) 
T>^-W-19,146:  Impala  Drilling, 


Incorporated,  College  Station,  Texas 
(April  8, 1987) 

Signed  at  Washington.  DC  this  14th  day  of 
April  1987. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  87-6920  Filed  4-20-87;  8:45  am) 

BUMO  CODE  4S10-30-M 


[TA-W-18,724  et  aL] 

Dismissals  of  Applications  for 
Reconsideration;  Hazle  Garment,  Inc., 
etal. 

Pursuant  to  29  CFR  §  90.18 
applications  for  administrative 
reconsideration  were  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Hazle  Garment,  Incorporated, 
Hazleton.  Pennsylvania:  Beckley  Coal 
Mining  Company,  Glen  Daniel,  West 
Virginia;  Consolidation  Coal  Company, 
Jenkinjones  #4  Mine,  Jenkinjones,  West 
Virginia.  The  review  indicated  that  the 
applications  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  applications  were  issued. 
TA-W-18.724:  Hazle  Garment. 

Incorporated.  Hazleton,  Pennsylvania 

(March  27, 1987) 
XA-W-18,842:  Beckley  Coal  Mining 

Comp»any.  Glen  Daniel,  West  Virginia 

(Mardj  30, 1987) 
TA-W-18,841:  Consolidation  Coal 

Company.  Jenkinjones  #4  Mine. 

Jenkinjones,  Virginia  (March  31, 1967) 

Signed  at  Washingtoa  DC  this  15th  day  of 
April  1987. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  87-8917  Filed  4-20-87;  6,-45  am] 

BtLLNM  OOOC  4S10-3O-M 


{TA-¥»-1«,170  at  al.) 

Dismissals  of  Applications  of 
Reconsideration;  Seiemic  Prospecting 
of  Denver,  Inc^  et  al. 

Pursuant  to  29  CFR  90.18  applications 
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of  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
trade  Adjustment  Assistance  of  woricers 
at  the  Seismic  Prospecting  of  Denver. 
Incorporated,  Englewoord,  Colorado: 
Gerard  Mills.  Mazeition,  Pennsylvania; 
Ranger  Fuel  Corporation,  Sabine 
(Becklely  #2)  Mine.  Becklley,  West 
Virginai  indicated  that  the  applications 
contained  no  new  substantial 
informaiton  which  would  bear 
importantly  on  the  Department's 
determinations.  Therefore  dismissals  of 
the  apphcations  were  issued. 

TA-W-19.170;  Seismic  Prospecting  of 
Denver,  Incorporated,  Englewood, 
Colorado  (April  10. 1987) 

TA-W-18,942  Gerard  Mills,  Hazeltion. 
Pennsylvania  (April  9, 1987) 

TA-W-18.844;  Ranger  Fuel  Corporation, 
Sabine  (Beckley  #a2)  Minem  Beckley, 
West  Virginia  (April  3, 1987) 

Singed  at  Washingtoa  DC.  this  14th  day  of 

April  1987. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  8916  Filed  4-20-87;  8:45  am] 

BILUNQ  CODE  4510-30-M 


[TA-W-1S,616] 

Smurf  ft  Newsprint  Corp.  Clackamas 
Mill,  Oregon  City,  OR;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  March  8, 1987 
the  petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  on  the  subject 
petition  for  trade  adjustment  assistance 
filed  on  behalf  of  workers  and  former 
workers  at  Smurfit  Newsprint 
Corporation,  Clackamas  Mill,  Oregon 
City  OR.  The  denial  notice  was  signed 
on  February  20, 1987  and  published  in 
the  Federal  Register  on  March  10. 1987 
(52  FR  7330). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  off  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petitioners  request  an 
explanation  as  to  how  the  Department 


can  certify  workers  at  another  company 
facility  (Molalla  Mill)  and  not  certify 
workers  at  the  Clackamas  Mill. 
Petitioners  claim  that  both  mills 
produced  the  same  product,  had  the 
same  customers  and  served  the  same 
market  in  the  same  time  periods. 

In  order  for  a  work  group  to  become 
certified  eligible  to  apply  for  adjustment 
assistance  it  must  meet  all  three  group 
eligibility  criteria  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 — 
significantly  decreased  employment; 
decreased  sales  or  production  and 
increased  imports  contributing 
importandy  to  worker  separations. 
Investigative  findings  show  that  workers 
at  the  Molalla  Mill  petitioned  the 
Department  a  year  earlier  (TA-W- 
16,728)  and  met  all  the  criteria  for 
certification.  The  investigative  period 
covered  was  from  1983  to  1965. 

The  Clackamas  investigation  was 
instituted  on  November  17, 1988  and  all 
workers  were  laid  off  on  December  28, 
1986.  The  investigative  findings  show 
that  the  decreased  sales  or  production 
criterion  of  the  Act  was  met  for  workers 
at  the  Clackamas  Mill  in  1985.  Although 
workers  at  the  Clackamas  Mill  met  the 
decreased  employment  and  sales  or 
production  criteria  in  1988  they  did  not 
meet  the  "contributed  importantly"  test 
of  the  increased  import  criterion  for 
1986.  This  test  is  usually  demonstrated 
through  a  survey  of  the  firm's  customers. 
The  Department  surveyed  the  major 
customers  of  Smurfit  Corporation  for  the 
January  to  September  1985  and  1988 
periods.  The  survey  revealed  that  the 
respondents  who  imported  were  not 
important  in  the  survey  period.  All  the 
customers  who  imported  either  had 
remained  the  same  during  the  survey 
period.  One  of  the  major  customers 
commented  that  the  sizes  and  grades 
purchased  from  Smurfit  are  not 
manufactured  by  foreign  producers. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  error  or  misinterpretation 
of  the  law  or  of  the  facts  which  would 
justify  reconsideration  of  the 
Department  of  Labor's  prior  decision. 
Accordingly  the  application  is  denied. 

Signed  at  Washingtoa  DC  this  10th  day  of 
April  1987. 

BariMra  Ann  Fannw , 
Acting  Director,  Office  of  Program 
Management,  UTS. 
[FR  Doc.  8914  Piled  4-20-87;  8:45  am) 

8UXINQ  COOC  4<1»-30-M 


[TA-W-t6,e371 

Louisiana-PacHic  Corp^  Ashland,  Wl; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  Certification  of  Eligibility 
to  Apply  for  Worker  Adjustment 
Assistance  on  April  28. 1986  applicable 
to  all  workers  of  Louisiana-Pacific 
Corporation.  Ashland,  Wisconsin.  The 
certification  notice  was  published  In  the 
Federal  Register  on  May  19, 1986  (51  FR 
18387). 

On  the  basis  of  additional 
information,  the  Office  of  Trade 
Adjustment  Assistance,  reviewed  the 
certification.  The  additional  information 
from  the  company  revealed  that  some 
workers  were  retained  beyond  the  April 
15, 1986  termination  date.  In  May,  1986 
the  Ashland  firm  recalled  all  workers 
and  then  shut  the  plant  down 
permanently  in  July,  1988. 

The  intent  of  the  certification  is  to 
cover  all  workers  at  the  Ashland  plant 
of  Louisiana-Pacific  who  were  affected 
by  the  decline  in  sales  or  production  of 
lumber  related  to  import  competition. 
The  notice,  therefore,  is  amended  by 
deleting  the  April  15. 1986  termination 
date  and  inserting  a  new  termination 
date  of  September  1. 1986. 

The  amended  notice  applicable  to 
TA-W-16.637  is  hereby  issued  as 
follows: 

All  workers  of  Louisiana-Pacific 
Corportion,  Ashland.  Wisconsin  who 
became  totally  or  partially  separated 
from  employment  on  or  after  January  1, 
1985  and  before  September  1, 1986  are 
eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974. 

Signed  at  Washington.  E)C  this  13th  day  of 
Aprill087. 

Robert  O.  DMloagchamps, 
Director,  Office  of  Legislation  and  Actuarial 
Services,  UIS. 
[FR  Doc  87-8913  Filed  4-20-87:  8:45  am] 

BHJJNOCOOC  ««0-Se-M 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-«7-7S-C] 

Bailey  Brottters  Coal  Co^  Petition  for 
Modifk»tion  of  AppUcatkMi  of 
Mandatory  Safety  Standard 

Bailey  Brother  Coal  Co..  P.O.  Box  Ttt 
Vansant.  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes)  to  its  No.  6 


BEST  COPY  AVAILABLE 
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Mine  (I.D.  No.  44-05384)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

1.  The  petition  concerns  the 
requirement  that  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys  made  and  certified  by  a 
registered  engineer  or  surveyor,  or 
within  200  feet  of  any  other  abandoned 
areas  of  the  mine  which  cannot  be 
inspected  and  which  may  contain 
dangerous  accumulations  of  water  or 
gas.  or  within  200  feet  of  any  working  of 
an  adjacent  mine,  a  borehole  or 
boreholes  shall  be  drilled  to  a  distance 
of  at  least  20  feet  in  advance  of  the 
working  face  of  such  working  place  and 
shall  be  continually  maintained  to  a 
distance  of  at  least  10  feet  in  advance  of 
the  advancing  working  face.  When  there 
is  more  than  one  borehole,  they  shall  be 
drilled  sufficiently  close  to  each  other  to 
insure  that  the  advancing  working  face 
will  not  accidentally  hole  through  into 
abandoned  areas  or  adjacent  mines. 
Boreholes  shall  also  be  drilled  not  more 
than  8  feet  apart  in  the  rib  of  such 
working  place  to  a  distance  of  at  least 
20  feet  and  at  an  angle  or  45  degrees. 

2.  Petitioner  requests  a  modification  of 
the  standards  to  allow  for  a  20-foot  cut 
to  be  taken  in  the  face.  In  further 
support  of  this  request,  petitioner  states 
that: 

(a)  The  provision  requiring  20-foot  test 
holes  to  be  drilled  at  a  45  degree  angle 
at  8-foot  intervals  in  the  rib  restricts  the 
depth  of  a  cut  that  can  be  extracted  with 
a  continuous  miner; 

(b)  A  continuous  mining  machine  is 
designed  to  take  a  20-foot  cut  without 
the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports; 

(c)  Petitioner  proposes  to  drill  five 
holes  in  the  face  of  the  entry,  spaced  at 
5-foot  intervals;  one  hole  in  each  comer 
of  the  entry  20  feet  deep  and  3  holes  in 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry 
will  be  at  30  degree  angles  to  the  rib. 
The  hole  drilled  5  feet  from  the  left  rib 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 
will  be  a  90  degree  angle  to  the  face  and 
the  hole  drilled  5  feet  from  the  right  rib 
will  be  a  75  degree  angle  to  the  face 
with  a  margin  or  error  of  ±5  degrees. 
This  pattern  will  provide  a  10-foot 
barrier  in  all  direction  to  the  cut  to  be 
taken.  This  pattern  will  also  prevent  the 
cut  being  taken  from  intersecting  with 
any  entry  driven  in  an  unexplored  old 
works  10  feet  or  greater  in  width;  and 

(d)  It  is  more  practical  to  drill  a  30 
degree  angle  as  opposed  to  drilling  a  45 
degree  angle  due  to  the  size  of  the  drill 


and  the  length  of  the  drill  streel,  as  well 
as  the  restricted  area  available  to 
maneuver  the  drilling  machine. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
coilunents  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21, 1987. 

Copies  of  the  petition  are  available  for 
infection  at  that  address. 

Dated:  April  9, 1987. 
Palrida  W.  Silvey, 

Astociate  Assistant  Secretary  for  Mine 
Safety  and  Health. 
[FR  Doc.  87-8904  Filed  4-20-87;  8:45  am) 

MUmO  CODE  4510-43-M 

[D«cket  No.  M-87-87-C] 

Chapperal  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Chapperal  Coal  Corporation,  441 
Marion  Branch  Road,  Pikeville, 
Kentucky  41501  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75,1103-4(a)  (automatic  fire  sensor  and 
warning  device  systems;  installation: 
minimum  requirements)  to  its  No.  3  Mine 
(ID.  No.  15-08257)  located  in  Pike 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  waming  device  systems  provide 
identification  of  fire  within  each  belt 
night. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  carbon  monoxide 
system  in  lieu  of  a  point-type  system.  In 
support  of  this  request,  petitioner  states 
that: 

(a)  Carbon  monoxide  (CO)  sensor  will 
be  installed  at  the  beginning  and  end  of 
each  belt  flight  and  at  intervals  not  to 
exceed  2.000  feet  along  the  belts.  The 
CO  sensors  will  be  capable  of  giving 
early  waming  of  a  fu'e  automatically.  An 
audible  and  visual  signal  will  be 
activated  when  the  level  is  10  parts  per 
million  (ppm)  above  ambient  air.  All 
persons  will  be  withdrawn  to  a  safe 
area.  The  signal  will  be  activated  at  an 


attended  surface  location  where  there  is 
two-way  communication.  The  CO 
system  will  be  capable  of  identifying 
any  activated  sensor; 

(b)  If  the  CO  system  is  affected  by  a 
power  interruption  or  other  malfunction, 
the  belts  will  continue  to  operate  and 
qualified  persons  will  monitor  the  belt 
conveyor  with  suitable  instruments; 

(c)  Each  CO  sensor  will  be  visually 
examined  weekly  during  production 
periods  to  ensure  proper  functioning. 
The  monitoring  system  will  be 
calibrated  with  know  concentrations  of 
CO  and  gas  every  six  weeks;  and 

(d)  The  primary  intake  will  be 
separated  from  the  belt  conveyor  entry 
with  permanent  stoppings. 

3.  Petitioner  states  that  the  proposed 
altemate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21. 1987.  Copies  of  the  peitition  are 
available  for  Inspection  at  that  address. 

Dated:  April  13. 1987. 
Patrida  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

(FR  Doc.  87-8905  Filed  4-20-87;  8:45  am] 

MLUNG  CODE  451IM3-M 


[Docket  No.  M-87-94-C] 

J  and  B  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

I  &  B  Mining  Company,  304  Crest 
Street.  Barbourville.  Kentucky  40906  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  No.  5  Mine  (I.D.  No.  15-15438)  located 
in  Knox  County.  Kentucky,  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A.  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  shall  be  kept  operative  and  properly 
maintained  and  frequently  tested. 
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2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  35%  of  the 
time  that  the  tractor  is  In  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
continuous  methane  monitors  on  three 
wheel  tractors.  In  further  support  of  this 
request  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(dl  A  spare  continuous  miner  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  miner; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  quali^ed 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Dated  April  13. 1987. 
Patricia  W.  SUvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

(FR  Doc.  e7-aa06  Filed  4-20-67;  8:45  am] 
WLUMQ  CODE  4S1IM*-II 


[Docket  Na  M-87-59-C] 

McCoy  Elkhom  Coal  Corp^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

McCoy  Elkhom  Coal  Corporation, 
General  Delivery,  Kimper,  ICentucky 
41539  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions] 
to  its  No.  8-A  Mine  (I.D.  No.  15-13439) 
located  in  Pike  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  retiun  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  due  to 
deteriorating  roof  conditions  and  an 
overall  seam  height  of  twelve  feet, 
certain  areas  of  the  return  aircourse  are 
unsafe  to  travel. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  two  evaluation 
points  where  a  qualified  person  can 
examine  the  quantity  and  quality  of  air 
used  to  ventilate  the  return  aircourse. 
The  examinations  will  be  made  daily 
and  recorded  in  the  Pre-Shift/On-Shift 
Examination  Book. 

4.  In  further  support  of  this  request, 
petitioner  states: 

(a)  The  retiun  airway  is  not  a  part  of 
the  mine's  escapeway  system; 

(b)  Air  passing  through  this  area  does 
not  pass  over  any  electrical  power 
sources;  and 

(c)  No  methane  has  been  detected  in 
the  face  area  or  in  the  immediate  return 
area  with  a  hand-held  detection  device. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  mines  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mines  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Dated:  April  13. 1987. 
Patricia  W.  SUvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-8907  Filed  4-20-87:  8:45  amj 
BtLUNO  COOE  4S10-4S-M 

[Docket  Na  M-66-234-C] 

Pyro  Mining  Co^-  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pyro  Mining  Company,  P.O.  Box  267. 
Sturgis,  Kentucky  42459  has  filed  an 
amendment  to  a  petition  for 
modification.  On  November  26, 1986. 
Pyro  Mining  Company  submitted  a 
petition  to  modify  the  application  of  30 
CFR  75.312  (air  passing  through 
abandoned,  inaccessible,  or  robbed 
area)  to  its  Pyro  #9  Wheatcroft  Mine 
(l.D.  No.  15-13920)  located  in  Webster 
County,  Kentucky.  On  February  6. 1987, 
MSHA  published  notice  of  the  petition 
in  the  Federal  Register  (52  FR  3891). 
allowing  interested  parties  30  days  to 
submit  comments.  On  March  23, 1987, 
petitioner  submitted  a  request  to  amend 
the  originally  submitted  petition  for 
modification  to  designate  30  CFR  75.303 
(preshift  examination)  as  the  standard 
to  be  affected.  The  amendment  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  within  3  hours 
immediately  preceding  the  beginning  of 
any  shift,  and  before  any  miner  in  such 
shift  enters  the  active  workings  of  a  coal 
mine,  certified  persons  shall  examine 
such  workings  and  any  other 
underground  area  of  the  mine.  Each  such 
examiner  shall  examine  every  working 
section  in  such  workings  and  shall  make 
tests  in  each  working  section  for 
accumulations  of  methane. 

2.  Petitioner  states  that  the  northeast 
sub-mains  serves  as  the  intake  aircourse 
for  three  operating  sections.  These 
submains  have  taken  considerable 
weight  from  horizontal  and  vertical 
stresses.  As  a  result  of  these  stresses, 
the  effective  area  has  been  reduced, 
causing  a  high  pressure  area  for  the  fan 
to  overcome. 

3.  As  an  alternate  method,  petitioner 
proposes  to  cut  the  southwest  panel  into 
the  main  aircourse  (northeast  sub-main) 
at  the  intake  air  shaft  and  to  use  the 
panel  to  ventilate  nimiber  one  and  three 
units. 

4.  In  further  support  of  this  request 
petitioner  states  that: 

(a)  Continuous  reading  methane  and 
carbon  monoxide  sensors  will  be  placed 
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where  intake  air  from  the  rooms  dump 
into  the  1st  main  southeast; 

(b)  The  methane  sensor  will  be  set  to 
alarm  if  the  level  reaches  ±  0.25%; 

(c)  An  audible  alarm  will  sound  on 
number  three  unit  to  alert  miners  if  the 
limits  are  exceeded.  The  alarm  will  be 
fail-safe  and  activated  by  the  computer, 

(d)  An  immediate  investigation  will 
begin  if  an  alarm  sounds.  Persons  will 
be  withdrawn  to  a  safe  place  until  the 
cause  of  the  alarm  is  determined;  and 

(e)  The  intake  aircourse  will  be 
examined  weekly. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21, 1987.  Copies  of  the  amendment  and 
the  original  petition  for  modification  are 
available  for  inspection  at  that  address. 

Dated:  April  9. 1986. 
Patrida  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health 
(FR  Doc.  87-8908  Filed  4-20-87;  8:45  am] 

BIUJNG  CODE  4510-43-M 

[Docket  No.  M-87-91-C1 

Rhonda  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Rhonda  Coal  Company,  P.O.  Box  70, 
Vansant,  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes]  to  its  No.  6 
Mine  (I.D.  No.  44-06180)  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c]  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys  made  and  certified  by  a 
registered  engineer  or  surveyor,  or 
within  200  feet  of  any  other  abandoned 
areas  of  the  mine  which  cannot  be 
inspected  and  which  may  contain 
dangerous  accumulations  of  water  or 


gas.  or  within  200  feet  of  any  workings 
of  an  adjacent  mine,  a  borehole  or 
boreholes  shall  be  drilled  to  a  distance 
of  at  least  20  feet  in  advance  of  the 
working  face  of  such  working  place  and 
shall  be  continually  maintained  to  a 
distance  of  at  least  10  feet  in  advance  of 
the  advancing  working  face.  When  there 
is  more  than  one  borehole,  they  shall  be 
drilled  sufficiently  close  to  each  other  to 
insure  that  the  advancing  working  face 
will  not  accidentally  hole  through  into 
abandoned  areas  or  adjacent  mines. 
Boreholes  shall  also  be  drilled  not  more 
than  8  feet  apart  in  the  rib  of  such 
working  place  to  a  distance  of  least  20 
feet  and  at  an  angle  of  45  degrees. 

Z.  Petitioner  requests  a  modification  of 
the  standard  to  allow  for  a  20-foot  cut  to 
be  taken  In  the  face.  In  further  support 
of  this  request,  petitioner  states  that: 

(a)  The  provision  requiring  20-foot  test 
h(des  to  be  drilled  at  a  45  degree  angle 
at  &-foot  intervals  in  the  rib  restricts  the 
depth  of  a  cut  that  can  be  extracted  with 
a  continuous  miner; 

(b)  A  continuous  mining  machine  is 
designed  to  take  a  20-foot  cut  without 
the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports; 

(c)  Petitioner  proposes  to  drill  five 
holes  in  the  face  of  the  entry,  spaced  at 
5-foot  intervals;  one  hole  in  each  comer 
of  the  entry  20  feet  deep  and  3  holes  in 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry 
will  be  at  30  degree  angles  to  the  rib. 
The  hole  drilled  5  feet  from  the  left  rib 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 
will  be  a  90  degree  angle  to  the  face  and 
the  hole  drilled  5  feet  from  the  right  rib 
will  be  a  75  degree  angle  to  the  face 
with  a  margin  of  error  of  ±  5  degrees. 
This  pattern  will  provide  a  10-foot 
barrier  in  all  direction  to  the  cut  to  be 
taken.  This  pattem  will  also  prevent  the 
cat  being  taken  from  intersecting  with 
any  entry  driven  in  an  unexplored  old 
works  10  feet  or  greater  in  vvidth;  and 

(d]  It  is  more  practical  to  drill  a  30 
degree  angle  as  opposed  to  drilling  a  45 
degree  angle  due  to  the  size  of  the  drill 
and  the  length  of  the  drill  steel,  as  well 
as  the  restricted  area  available  to 
maneuver  the  drilling  machine. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  mut  be  filed  with  the  Office  of 
Standards,  Regulations  and  Variances, 
Mine  Safety  and  Health  Administration, 
Room  627, 4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  All  comments 


must  be  postmarked  or  received  in  that 
office  on  or  before  May  21, 1987.  Copies 
of  the  petition  are  available  for 
inspection  at  that  address. 

Dated:  April  13, 1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doa  87-8909  Filed  4-20-87;  8:45  am] 

BtLUNOCOOE  4S1(M3-M 


[Docket  Na  M-87-90-C] 

SJV.B.  Coal  Co.  No.  4;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

S.A.B.  Coal  Company  No.  4,  P.O.  Box 
70,  Vansant  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  7S.1701  (abandoned  areas,  adjacent 
mines;  drilliiig  of  boreholes)  to  its  No.  1 
Mine  (I.D.  No.  44-06051]  located  in 
Buchanan  County,  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  whenever  any  working 
place  approaches  witliin  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys  made  and  certified  by  a 
registered  engineer  or  surveyor,  or 
within  200  feet  of  any  other  abandoned 
areas  of  the  mine  which  cannot  be 
inspected  and  which  may  contain 
dangerous  accumulations  of  water  or 
gas,  or  within  200  feet  of  any  workings 
of  an  adjacent  mine,  a  borehole  or 
boreholes  shall  be  drilled  to  a  distance 
of  at  least  20  feet  in  advance  of  the 
working  face  of  such  working  place  and 
shall  be  continually  maintained  to  a 
distance  of  at  least  10  feet  in  advance  of 
the  advancing  working  face.  When  there 
is  more  than  one  borehole,  they  shall  be 
drilled  sufficiently  close  to  each  uther  to 
insiufl  that  the  advancing  working  face 
will  not  accidentally  hole  through  into 
abcindoned  areas  or  adjacent  mines. 
Boreholes  shall  also  be  drilled  not  more 
than  8  feet  apart  in  the  rib  of  such 
working  place  to  a  distance  of  at  least 
20  feet  and  at  an  angle  of  45  degrees. 

2.  Petitioner  requests  a  modification  of 
the  standard  to  allow  for  a  20-foot  cut  to 
be  taken  in  the  face.  In  further  support 
of  this  request  petitioner  states  that: 

(a)  The  provision  requiring  20-foot  test 
holes  to  be  drilled  at  a  45  degree  angle 
at  8-foot  intervals  in  the  rib  restricts  the 
depth  of  a  cut  that  can  be  extracted  with 
a  continuous  miner 
(b)  A  continuous  mining  machine  is 
designed  to  take  a  20-foot  cut  without 
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the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports; 

(c)  Petitioner  proposes  to  drill  five 
holes  in  the  face  of  the  entry,  spaced  at 
5-foot  intervals;  one  hole  in  each  comer 
of  the  entry  20  feet  deep  and  3  holes  in 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry 
will  be  at  30  degree  angles  to  the  rib. 
The  holes  drilled  5  feet  from  the  left  rib 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 
will  be  a  90  degree  angle  to  the  face  and 
the  hole  drilled  5  feet  from  the  right  rib 
will  be  a  75  degree  angle  to  the  face 
with  a  margin  of  error  of  ±  5  degrees. 
This  pattem  will  provide  a  10-foot 
barrier  in  all  directions  to  the  cut  to  be 
taken.  This  pattem  will  also  prevent  the 
cut  being  taken  from  intersecting  with 
any  entry  driven  in  an  unexplored  old 
works  10  feet  or  greater  in  width;  and 

(d)  It  is  more  practical  to  drill  a  30 
degree  angle  an  opposed  to  drilling  a  45 
degree  angle  due  to  the  size  of  the  drill 
and  the  length  of  the  drill  steel,  as  well 
as  the  restricted  area  available  to 
maneuver  the  drilling  machine. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  O^ice 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  14, 1987. 

Patrida  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc  87-8910  Filed  4-20-87;  8:45  am] 

BOUNQ  COOC  4S1»-43-ll 


(Docket  Na  M-67-60-C1 

Scarab  Energy  Corp^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Scarab  Energy  Corporation,  P.O.  Box 
68,  Petros,  Tennessee  37845  has  filed  a 
petition  to  modify  the  appUcation  of  30 
CFR  77.1605(k)  (berms  or  guards)  to  its 
Mine  No.  3R  (l.D.  No.  40-02939)  located 
in  Anderson  County,  Tennessee.  The 
petition  is  Bled  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  berms  or  guards  be 
provided  on  the  outer  banks  of  elevated 
roadways. 

2.  Petitioner  states  that  application  of 
the  standard  will  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
berms  confine  water  runoff  to  the  road 
surface  which  washes  away  the 
surfacing  materials,  resulting  in  a 
dangerous  road  surface.  The  berms  also 
hamper  the  removal  of  snow  and  ice 
with  a  motor  grader. 

3.  As  an  alternate  method,  petitioner 
states  that: 

(a)  Daily  inspections  of  all  coal- 
hauling  vehicles  will  be  made.  Any 
defects  will  be  corrected  before  the 
vehicle  is  put  into  service; 

(b)  A  specific  traffic  system  and  rules 
will  be  developed  for  the  roads.  These 
rules  will  be  posted  throughout  the  mine 
area,  on  the  bulletin  board,  and  will 
become  a  part  of  the  training  and 
retraining  programs; 

(c)  All  haulage  vehicles  will  have 
original  manufacturers  brakes  and  an 
emergency  braking  system; 

(d)  All  equipment  operators  will  be 
trained  in  the  use  of  haulage  equipment 
and  the  safety  of  vehicles  on  haulage 
roads; 

(e)  Where  abrupt  drop-offs  occur 
along  the  outer  banks,  elevation  will  be 
provided  to  cause  the  vehicles  to 
gravitate  toward  the  highwall  side  of  the 
road; 

(f)  Roadway  surfaces  will  be  kept  free 
of  debris,  excessive  water,  snow,  and 
ice;  and 

(g)  The  speed  at  which  trucks  will  be 
operated  will  be  consistent  with 
conditions  of  roadway  clearance, 
visibility  and  trafHc.  Trucks  operating 
on  any  descending  grade  will  be 
restricted  to  10  miles  per  hour. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
fumish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  13. 1987. 
Patrida  W.  Silvey, 

Associate  Assistant  Secretary  for  Mine 

Safety  and  Health. 

[FR  Doc.  87-8911  Filed  4-20-87;  8:45  am] 

BtLUNQ  COOC  4610-49-M 


[Docket  Na  M-«7-93-C] 

Shannon  Coal  Co^  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Shaimon  Coal  Company,  Inc..  P.O. 
Box  70,  Vansant,  Virginia  24656  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1701  (abandoned  areas,  adjacent 
mines;  drilling  of  boreholes)  to  its  No.  2 
Mine  (I.D.  No.  44-^177)  located  in 
Buchanan  County.  Virginia.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys  made  and  certified  by  a 
registered  engineer  or  surveyor,  or 
within  200  feet  of  any  other  abandoned 
areas  of  the  mine  which  cannot  be 
inspected  and  which  may  contain 
dangerous  accumulations  of  water  or 
gas,  or  within  200  feet  of  any  workings 
of  an  adjacent  mine,  a  borehole  or 
boreholes  shall  be  drilled  to  a  distance 
of  at  least  20  feet  in  advance  of  the 
working  face  of  such  working  place  and 
shall  be  continually  maintained  to  a 
distance  of  at  least  10  feet  in  advance  of 
the  advancing  working  face.  When  there 
is  more  than  one  borehole,  they  shall  be 
drilled  sufficiently  close  to  each  other  to 
insure  that  the  advancing  working  face 
will  not  accidentally  hole  through  into 
abandoned  areas  or  adjacent  mines. 
Boreholes  shall  also  be  drilled  not  more 
than  8  feet  apart  in  the  rib  of  such 
working  place  to  a  distance  of  at  least 
20  feet  and  at  an  angle  of  45  degrees. 

2.  Petitioner  requests  a  modification  of 
the  standard  to  allow  for  a  20-foot  cut  to 
be  taken  in  the  face.  In  further  support 
of  this  request,  petitioner  states  that: 

(a)  The  provision  requiring  20-foot  test 
holes  to  be  drilled  at  a  45  degree  angle 
at  8-foot  intervals  in  the  rib  restricts  the 
depth  of  a  cut  that  can  be  extracted  with 
a  continuous  miner. 

(b)  A  continuous  mining  machine  is 
designed  to  take  a  20-foot  cut  without 
the  controls  of  the  mining  machine 
passing  the  last  row  of  roof  supports; 

(c)  Petitioner  proposes  to  drill  five 
holes  in  the  face  of  the  entry,  spaced  at 
5-foot  intervals;  one  hole  in  each  comer 
of  the  entry  20  feet  deep  and  3  holes  in 
the  face  of  the  entry  30  feet  deep.  The 
holes  drilled  in  the  comer  of  the  entry 
will  be  at  30  degree  angles  to  the  rib. 
The  hole  drilled  5  feet  from  the  left  rib 
would  be  on  a  105  degree  angle  to  the 
face.  The  hole  in  the  middle  of  the  entry 
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will  be  a  90  decree  angle  to  the  face  and 
the  hole  drilled  5  feet  from  the  right  rib 
will  be  a  75  degree  angle  to  the  face 
with  a  margin  of  error  of  ±5  degrees. 
This  pattern  will  provide  a  10-foot 
barrier  in  all  direction  to  the  cut  to  be 
taken.  This  pattern  will  also  prevent  the 
cut  being  taken  from  intersecting  with 
any  entry  driven  in  an  unexplored  old 
works  10  feet  or  greater  in  width;  and 

(d)  It  is  more  practical  to  drill  a  30 
degree  angle  as  opposed  to  drilling  a  45 
degree  angle  due  to  the  size  of  the  drill 
and  the  length  of  the  drill  steel  as  well 
as  the  restricted  area  available  to 
maneuver  the  drilling  machine. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
21, 1987.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  13. 1987. 
Patricia  W.  Silvey. 

Associate  Assistant  Secretary  for  Mine 
Safety  and  Health. 

[FR  Doc.  87-8912  FUed  4-20-87;  8:45  am] 

BILUNO  COOE  451S-04-M 


Pension  and  Welfare  Benefits 

Administration 

[ProhMted  Transaction  Exemption  87-39; 
Exemption  Application  Na  D-6282  at  aL] 

Grant  of  Individual  Exemptions;  Phelps 
Time  Lock  Security  Corp.  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Latxir. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department]  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 


exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  flie  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  Interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  7S-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
enbre  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

Pj)  They  are  in  the  interests  of  the 
plams  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Phelps  Time  Lock  Security  Corporation 
Employees  Profit  Sharing  Plan  (the  Plan) 

Located  in  Miami.  Florida 

(Prohibited  Transaction  Exemption  87-36; 
Exemption  Application  No.  D-fl282] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(l]  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 


section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of 
certain  real  property  by  the  Plan  to 
Robert  C  Gilbert, '  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  terms  of  the  proposed  sale  are  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  on 
the  date  of  its  consummation. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  23, 1986  at  41  FR  45962. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202)  523-6194.  (This  is  not  a 
toll-free  number.) 

IBL  Inc.  Profit  Sharing  Plan  and  Trust 
Agreement  and  IBI,  Inc.  and  Top  Home 
Center,  Inc.  Defined  Benefit  Peosioo  and 
Trust  (the  Plans) 

[Prohibited  Transaction  Exemption  87-37; 
Exemption  Application  Nos.  D-6397  and  I>- 
6398]      I 

Exemption 

The  restrictions  of  sections  406(a),  408 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  for  a  period  of  5 
years,  to  the  proposed  sales  by  EBI,  Inc. 
(IBI)  of  contracts  for  deed  (Contracts)  to 
the  Plans,  nor  to  the  guarantee  of 
repayment  by  certain  shareholders  of 
IBL  provided  that  the  terms  and 
conditions  of  such  sales  are  at  least  as 
favorable  to  the  Plans  as  those  which 
the  Plans  could  receive  in  similar 
transactions  with  unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  3, 1987  at  52  FR  3361. 

Temporary  Nature  of  Exemption 

This  exemption  is  temporary  and  will 
expire  5  years  after  the  date  of  grant. 
Subsequent  to  the  expiration  of  this 
exemption,  the  Plans  may  continue  to 


'  The  notice  of  proposed  exemption  published  in 
tha  Federal  Register  on  December  23. 1966  (SI  FR 

45962)  stated  that  the  real  property  (the  Property) 
would  be  »old  by  the  Plan  to  Pbelps  Time  Lock 
Security  Corporation  (the  Employer).  Subsa<)uent  to 
t)ie  date  of  the  publication  of  the  pinposed 
exemption  in  the  Federal  Register,  the  applicant 
requested  that  the  Property  be  sold  to  Mr.  Robert  C 
Cifeerl,  (Mr.  Gilt>ert)  the  Plan  trustee  and  eole 


shareholder  of  the  Employer,  rather  than  to  the  Plan. 
All  interested  persons  were  notified  of  the  sale  of 
the  Property  by  the  Plan  to  Mr.  Gilbert  rather  than 
to  the  Employer  and  no  comments  and/or  requeata 
for  a  hearing  have  t)een  received  by  the 
Department.  All  other  representations  made  in  the 
notice  of  proposed  exemption  concerning  ihia 
trantactloR  remain  unchanged. 
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hold  Contracts  originated  during  this  5- 
year  period  until  repaid.  Should  the 
applicant  wish  to  continue  selling 
Contracts  to  the  Plans  beyond  the  5-year 
period,  the  applicant  may  submit 
another  application  for  exemption. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-«194.  (This  is  not  a  toll-free 
number.) 

Midwest  Financial  Group  Employee 
Savings  Plan  and  Trust  (the  Plan) 

Located  in  Kankakee,  Illinois 

(Prohibited  Transaction  Exemption  87-38; 
Exemption  Application  No.  D-6ed4l 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  of 
a  parcel  of  real  property  located  at  the 
Northwest  comer  of  East  Station  and 
South  Dearborn  Streets,  Kankakee, 
Illinois  (the  Property)  by  the  Plan  to  First 
Trust  and  Savings  Bank  of  Kankakee 
(the  Employer)  for  $99,000,  provided  that 
the  terms  of  the  transaction  were  not 
less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  the  transaction  was 
consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  13. 1987  at  52  FR  4687. 

Effective  Date:  This  exemption  is 
effective  December  31, 1986. 

Written  Comments:  The  Department 
received  one  comment  from  the 
applicant  with  regard  to  the  notice  of 
proposed  exemption.  The  applicant 
represented  that  in  order  to  avoid  the 
occurrence  of  additional  excise  tax 
penalties,  the  Plan  sold  the  Property  to 
the  Employer  for  $99,000  on  December 
31, 1986.  The  applicant  represents  that 
the  sale  was  completed  in  accordance 
with  the  terms  and  conditions  contained 
in  the  notice  of  proposed  exemption.  On 
the  basis  of  the  applicant's 
representations,  the  Department  has 
decided  to  amend  the  final  exemption  to 
provide  for  an  effective  date  of 
December  31. 1986. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 


James  S.  Torchia,  D.D.S.  Inc.  Profit 
Sharing  Plan  and  James  S.  Torchia, 
D.D.S.  Inc.  Pension  Plan  (the  Plans) 

Located  in  Tulsa,  Oklahoma 

[Prohibited  Transaction  Exemption  87-39; 
Exemption  Application  Nos.  I>-6759  and  I>- 
6760) 

Exemption 

The  restrictions  of  sections  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  of  an  undivided  interest  in  a 
parcel  of  real  property  located  at  9405 
South  Yale,  Tulsa,  Oklahoma,  by  the 
Plans  to  Dr.  James  S.  Torchia,  a  party  in 
interest  with  respect  to  the  Plans, 
provided  that  the  terms  of  the 
transaction  are  not  less  favorable  to  the 
Plans  that  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
person  at  the  time  the  transaction  is 
consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  13, 1987  at  52  FR  4688. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Jamestown  Clinic  Ltd.  Employee 
Retirement  Plan  (the  Plan) 

Located  in  Jamestown,  ND 

[Prohibited  Transaction  Elxemption  87-40; 
Exemption  Application  No.  I>-«936] 

Exemption 

The  restrictions  of  sections  406(a),  406 
{b)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  of  certain  improved  real 
property  to  Medical  Ftoperties,  Inc.,  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  such  sale  is  on  terms  no 
less  favorable  to  the  Plan  than  the  Plan 
could  obtain  in  an  arm's-length 
transaction  with  an  uiu-elated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  3, 1987  at  52  FR  3366. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 


Donald  S.  Perkins  Defmed  Benefit  Plan 
and  Trust  (the  Plan) 

Located  in  Chicago,  Illinois 

[Prohibited  Transaction  Exemption  87-41; 
Exemption  Application  No.  0-0984] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  of  certain 
publicly  traded  securities  to  the  Plan  by 
Donald  S.  Perkins  (Mr.  Perkins),  a 
disqualified  person  with  respect  to  the 
Plan,  provided  that  the  terms  of  sale  are 
no  less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  the  transaction  is 
consummated.* 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  9, 1987  at  52  FR  7240. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section  4975 
(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 


*  Since  Mr.  Perkiiu  it  the  only  participant  in  t)ie 
Plan  there  ia  no  furisdiction  under  Title  I  of  the  Act 
pursuant  to  29  CFR  2510.3-3(b).  However,  there  it 
juritdiction  under  Title  U  of  the  Act  puriuani  to 
•ection  4975  of  the  Code. 
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administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC,  this  14th  day  of 
ApriJ,  1987. 
Elliot  L  Daniel, 

Associate  Director  for  Regulations  and 
Ir'erpretations,  Pension  and  Welfare  Benefits 
AJministration,  U.S.  Department  of  Labor. 
[FR  Doc.  87-8936  Filed  4-20-87;  8:45  am] 

BiLUNQ  COK  4510-It-M 


[Application  No.  D-6900] 

Proposed  Exemption  Involving 
Pennfield  Precision  Machining,  Inc. 
Profit  Sharing  Plan  (the  Plan)  Located 
in  Sellersvine,  PA;  Withdrawal 

In  the  Federal  Register  dated 
December  23, 1986  (51  FR  45966],  the 
Department  of  Labor  published  a  notice 
of  proposed  exemption  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986.  The  notice  of  proposed 
exemption  concerned  the  prospective 
cash  sale  by  the  Plan  of  certain 
unimproved  real  property  to  John  F. 
Matczak  and  Carl  F.  Tate,  parties  in 
interest  with  respect  to  the  Plan. 

By  letter  dated  February  25. 1987  the 
applicants  have  requested  that  the 
exemption  application  be  withdrawn. 

Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  Washington,  DC,  this  10th  day  of 
April.  1987. 
Elliot  I.  Daniel, 

Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 

(FR  Doc.  87-8937  Filed  4-20-87;  8:45  am) 

BtLUNQ  CODE  4S10-2»-M 


[Application  No.  D-«747  et  al.] 

Proposed  Exemptions;  Restated  Arens 
Controls,  Inc.  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 


summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  in^'ited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  the  pending 
exemption. 

ADORESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor.  Room  N-4877.  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
wiD  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
indude  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
cotmient  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION!  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 


exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  complete 
statement  of  the  fact  and 
representations. 

Restated  Arens  Controls,  Inc.  Salaried 
Employees'  Retirement  Plan  (the  Plan) 

Located  in  Evanston,  IL 

[Application  No.  D-6747J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(A)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  2a  1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  a  proposed  loan  (the  Loan)  by  the 
Plan,  not  exceeding  25  percent  of  the 
assets  of  the  Plan,  to  Arens  Controls. 
Inc.  (the  Employer),  provided  the  terms 
and  conditions  of  the  Loan  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  42  participants  and  net  assets 
having  a  fair  market  value  of  $2,106,188 
as  of  February  26. 1986.  The  trustee  of 
the  Plan  (the  Trustee)  is  State  National 
Bank  of  Evanston.  Illinois.  The  trustee 
makes  investment  decisions  for  the  Plan. 
The  Employer,  which  maintains  its 
principal  place  of  business  in  Evanston, 
Illinois,  is  engaged  in  the  manufacture 
and  sale  of  mechanical  remote  control 
devices. 

2.  The  Employer  requests  an 
exemption  to  borrow  an  amount  of  not 
more  than  25  percent  of  the  Plan's 
assets.  The  Loan  proceeds  will  be  used 
by  the  Employer  to  purchase  certain 
land  and  an  industrial  building  (the 
Property)  located  at  2017  Greenleaf 
Street,  Evanston,  Illinois.  The  Property 
is  presently  leased  by  the  Employer 
from  the  estate  of  Calhoun  Norton,  a 
deceased  officer  and  shareholder.  It  is 
used  by  the  Employer  as  its  business 
premises.  The  lease  expires  the  earlier 
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of  July  1, 1987  or  at  such  time  as  the 
parties  execute  a  purchase  and  sale 
agreement  on  the  Property. 

3.  The  Loan,  which  will  be  evidenced 
by  a  promissory  note,  will  have  a 
duration  of  15  years.  It  will  be  an 
adjustable  rate  loan  bearing  a  fixed  rate 
of  interest  of  9%  percent  per  annum  for 
the  first  three  years.  At  the  Mid  of  the 
initial  three  year  period  the  Loan  is  in 
effect,  the  interest  rate  will  be  adjusted 
by  the  Trustee  according  to  the  rate  of 
interest  the  Trustee  is  charging  at  that 
time  for  a  comparable  loan.  The  Trustee 
will  serve  as  the  independent  fiduciary 
for  the  Plan  with  respect  to  the  proposed 
Loan. 

4.  The  Loan  will  be  secured  by  a  duly 
recorded  first  mortgage  on  the  Property. 
The  Property  will  be  insured  against 
casualty  loss  in  favor  of  the  Plan  to  the 
extent  of  the  amount  of  Loan.  The 
Property  was  initially  appraised  at 
$850,000  on  April  4. 1983  by  Mr.  John  H. 
Marling,  M.A.L,  and  independent 
appraiser  afTiliated  with  the  Marling 
Group,  Limited  of  Northfield,  Illinois.  In 
an  updated  appraisal  of  February  17. 
1986,  Messrs.  Jules  H.  Marling.  Jr.. 
M.A.L.  CJI.E.;  James  Passalino,  J.D.;  and 
Stephen  E.  Fennell.  MJV.L  Candidate, 
independent  appraisers  (the  Appraisers) 
affiliated  with  Sudler  Marling.  Inc.  of 
Chicago,  lUionis,  successor  firm,  again 
placed  the  fair  market  value  of  the 
Property  at  $850,000.  The  Appraisers 
stated  that  they  had  personally 
reinspected  the  Property  and  performed 
a  thorough  investigation  and  analysis  of 
existing  market  conditions.  In  a  July  29, 
1986  addendum  to  their  earlier  report, 
the  Appraisers  concluded  that  there  was 
no  change  in  their  valuation  estimate  for 
the  Property. 

At  all  times  the  value  of  the  Property 
will  exceed  150  percent  of  the 
outstanding  balance  of  the  Loan.  If  the 
value  of  the  Property  ever  falls  below 
this  level,  the  Trustee  will  require  that 
the  Employer  pledge  additional 
collateral. 

5.  As  stated  above,  the  Trustee  has 
been  designated  as  the  independent 
fiduciary  for  the  Loan.  No  principals  of 
the  Employer  sit  on  the  Board  of 
Directors  of  the  Trustee  or  vice  versa. 
The  sole  commercial  relationship 
existing  between  the  Trustee  and  the 
Employer  are  two  checking  accounts 
maintained  by  the  Trustee  on  behalf  of 
the  Employer  and  its  parent  corporation, 
Arens,  Industries,  Inc.  (All).  These 
accounts  represent  less  than  one-tenth 
of  one  percent  of  the  total  deposits  held 
by  the  Trustee  in  interest-bearing  and 
non-interest  bearing  accounts. 

In  addition,  the  Trustee  represents 
that  its  Trust  Department  has  been 
engaged  in  the  administration  of 


qualified  retirement  trusts  for 
approximately  25  years  and  that  it 
currently  has  90  plans  under 
administration.  In  administering  these 
plans,  including  the  one  \inder 
consideration,  the  Trustee  states  that  it 
understands  its  responsibilities, 
liabilities  and  duties  as  a  fiduciary 
under  the  Act. 

The  Trustee  also  represents  that  the 
Loan  is  in  the  best  interests  of  the  Plan 
and  protective  of  the  Plan's  participants 
and  beneficiaries.  The  Trustee  states 
that  the  terms  of  the  Loan  are 
reasonable  and  the  interest  rate  is 
appropriate  in  the  current  climate  for 
debt  securities.  The  Trustee  also 
represents  that  it  would  make  a  similar 
loan  to  the  Employer  on  the  same  terms 
and  conditions  as  the  proposed  Loan. 
Additionally,  the  Trustee  states  that  it 
has  examined  the  overall  investment 
objectives  of  the  Plan  as  they  relate  to 
the  Plan's  investment  portfolio  and  it 
explains  that  it  has  considered  the 
Plan's  liquidity  needs  and  the 
diversification  of  the  Plan's  assets. 
Based  on  these  factors,  the  Trustee 
believes  the  Loan  complies  with  Plan's 
investment  objectives  and  it  feels  the 
Loan  and  other  Plan  assets  satisfy  the 
cash  flow  needs  of  the  Plan  at  present 
as  well  as  in  the  future. 

As  the  independent  fiduciary,  the 
Trustee  will  monitor  the  terms  and 
conditions  of  the  Loan  including  the  fair 
market  value  of  the  collateral.  In 
addition,  the  Trustee  will  take  all 
actions  that  are  necessary  and  proper  to 
enforce  and  protect  the  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

6.  In  summary,  it  is  represented  that 
the  proposed  transaction  satisfy  the 
criteria  for  an  exemption  under  section 
408(a]  of  the  Act  because:  (a)  The  Loan 
will  not  represent  more  than  25  percent 
of  the  Plan's  assets;  (b)  the  Loan  will  be 
secured  by  a  first  mortgeige  on  the 
Property  which  has  a  fair  market  value 
of  approximately  160  percent  of  the 
Loan  amount;  (c)  the  Trustee,  which  will 
serve  as  the  independent  fiduciary  for 
the  Plan  in  monitoring  the  terms  and 
conditions  of  the  Loan,  believes  the 
Lo£m  is  in  the  best  interests  of  the  Plan 
and  its  participants  and  beneficiaries; 
and  (d)  the  value  of  the  Property  plxis 
any  other  collateral  pledged  will  at  all 
times  exceed  150  percent  of  the 
outstanding  balance  of  the  Loan. 

For  Further  Information  Contact  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-6196.  (This  is  not  ■ 
toll-free  number.) 


Dental  Associates,  F.C.  Money  Purchase 
Plan  (the  Money  Purchase  Plan)  and 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan.  Collectively,  the  Plans) 

Located  in  Northford,  CT 

(Application  Nos.  D-6B66  and  D-6669] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a}  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  E3USA  Procedures  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exmeption  is 
granted  the  restictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resuting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  Of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  of  an  interest 
(the  Interest)  in  a  certain  parcel  of 
unimproved  real  property  (the  Property) 
by  the  Plans  to  Dr.  Joseph  Connolly  (Dr. 
Connolly),  the  sole  shareholder  of  the 
Plan  sponsor,  provided  that  the  sale 
price  is  not  less  than  the  fair  market 
value  of  the  Interest  as  of  the  date  of  the 
sale  plus  the  increase  in  the  cost  of 
living  as  refelcted  by  the  Consumer 
Price  Index  from  May,  1986,  to  the  date 
of  closing. 

Summary  of  Facts  and  Representations 

1.  The  Profit  Sharing  Plan  and  the 
Money  Purchase  Plan  are  defmed 
contribution  plans  with  the  same  three 
participants  and  assets  of  $96,418.65  and 
$106,151.38.  respectively,  as  of 
September  30. 1985.  The  assets  of  the 
Plans  are  held  in  a  common  trust.  Dr. 
Connolly  and  his  wrife  are  the  trustees  of 
the  Plans. 

2.  The  interest  is  one-half  interest  in 
Northford  Triangle  Associates 
(Northford),  a  Connecticut  general 
partnership.  The  Plans  acquires  the 
Interest  from  Donald  and  Dorothy 
McCluskey  of  Northford,  CT,  the  other 
parties  in  Northford,  in  the  spring  of 
1985  for  $45,000.  The  applicant 
represents  that  the  McCluskeys  are 
unrelated  to  the  Plan,  Dr.  Connolly  or 
the  Plan's  sponsor.  The  Property  is  the 
sole  asset  of  Northford. 

3.  The  applicant  represents  that,  to 
economic  conditions  in  North  Branford, 
CT.  the  location  of  the  Property,  now  is 
an  appropriate  time  to  subdivide  and 
improve  the  Property.  However,  if  the 
Plans  were  to  participate  in  the 
subdivision  and  improvement  of  the 
Property,  they  might  be  liable  for 
unrelated  business  income  tax. 
Therefore,  the  applicant  v^shes  to  sell 
its  Interest  to  Dr.  Connolly  for  cash  for 


13152 


Federal  Register  /  Vol.  52.  No.  76  /  Tuesday.  April  21.  1987  /  Notices 


its  appraised  fair  market  value  to  enable 
the  Plan  to  realize  the  appreciation  on 
the  Property. 

4.  The  Property  was  appraised  on 
April  15, 1986  by  Susan  Haller,  G.R.I.,  of 
Beazly  Company  Realtors,  who  is 
represented  to  be  independent  of  Dr. 
Connolly  and  the  Plan's  sponsor.  Ms. 
Haller  estimated  the  Property  's  fair 
market  value  as  $95,000.  The  Plan's 
Interest  is  therefore  worth  $47,500.  Ms. 
Haller  represents  that  the  Property's 
value  is  held  down  by  the  fact  that  the 
Property's  highest  and  best  use  would 
be  commercial,  but  that  it  is  zoned  for 
residential  use,  for  which  the  Property 
has  minimal  appeal. 

5.  Dr.  Connolly  will  pay  the  appraised 
fair  market  value  for  the  Interest, 
$47,500,  plus  the  increase  in  the  cost  of 
living,  as  reflected  in  the  Consumer 
Price  Index,  from  May,  1986,  the  first 
month  after  the  appraisal,  to  the  date  of 
closing,  as  well  as  all  costs  associated 
with  the  transaction.  The  applicant 
represents  that  the  Plans  have  borne  no 
expenses  associated  with  holding  the 
Interest.  The  Plans  will  bear  no  costs 
with  respect  to  the  transaction.' 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a]  of 
the  Act  because:  (a)  The  Plans  will 
receive  no  less  than  the  appraised  fair 
market  value  for  the  Interest;  (b)  the 
transaction  will  be  for  cash  ;  and  (c]  the 
Plans  will  not  bear  any  costs  with 
respect  to  the  transaction. 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  Plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4).  404  and  405. 

For  Further  Information  Contact:  Mr. 
David  Lurie  of  the  Department,  telphone 
(202)  523-8194.  (This  is  not  a  toU-fi-ee 
number). 

Sterling-Rock  Falls  Clinic  Self-Employed 
Retirement  Trust  (the  Plan) 

Located  in  Sterling.  Illinois 

(Application  No.  D-6878J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 


authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
4a6(b)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
sale  for  cash  by  the  Plan  of  an  undivided 
three-fourths  interest  in  certain  real 
pBoperty  (the  Three-Fourths  Interest) 
from  the  individual  accoimt  of  John  R. 
Erickson,  M.D.  (Dr.  Erickson),  a  party  in 
interest  with  respect  to  the  Plan,  to  Dr. 
Erickson,  provided  that  the  price  paid  is 
no  less  than  the  greater  of  the  fair 
market  value  of  the  Three-Fourths 
Interest  on  the  date  of  sale  or  the  total 
expenses  to  the  Plan  in  connection  with 
the  acquisition  and  holding  of  the  Three- 
Fourths  Interest. 

Sammary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
H.R.  10  (Keogh)  plan  under  which 
individual  accounts  are  maintained  for 
each  participant  to  which  all 
contributions,  forfeitures,  investment 
income,  gains  or  losses  and  expenses 
are  credited  or  deducted.  The  Plan 
currently  has  23  participants.  The  Plan 
sponsor  is  Sterling-Rock  Falls  Clinic,  a 
partnership  engaged  in  the  practice  of 
medicine.  The  Plan's  trustee  is  the 
Central  National  Bank  of  Sterling  (the 
Trustee)  of  Sterling,  Illinois. 

2.  On  April  30, 1980,  the  Trustee 
purchased  on  behalf  of  Dr.  Erickson's 
individual  account  in  the  Plan  an 
undivided  three-fourths  interest  in  a 
condominium  residential  unit  in  Bayway 
Isles-Point  Brittany  Six  (the 
Condominium),  in  St.  Petersburg. 
Florida.  At  the  same  time  Dr.  Erickson's 
wife,  Mrs.  Marion  Erickson,  (Mrs. 
^ckson)  purchased  an  undivided  one 
fourth  interest  in  the  Condominium  as 
tenant  in  common.*  The  Condominium 
was  purchased  from  unrelated  third 
parties  for  $88,000.  Accordingly,  the 
amount  representing  the  original 
purchase  price  for  the  Three-Fourths 
Interest  was  approximately  $66,000.  The 
applicant  represents  that  as  of  March  4, 
1987,  the  Plan  has  expended  $83,367.36 
is  connection  with  the  acquisition  and 
retention  of  the  Three-Fourths  Interest, 
including  the  original  purchase  price, 
legal  expenses,  real  estate  taxes. 


■  The  applicant  represents  that  the  proposed 
transaction  will  not  cause  the  contribution 
limitations  imposed  by  section  415  of  the  Code  to  be 
exceeded  for  either  Plan. 


*  In  this  proposed  exemption  the  Department 
expresses  no  opinion  as  to  whether  the  purchase  of 
the  Condominium  by  Dr.  Erickson's  individual 
account  in  the  Plan  and  by  Mrs.  Erickson  as  tenants 
in  common  violated  any  of  the  provisions  of  Part  4 
of  Title  1  of  the  Act. 


personal  property  taxes,  utilities, 
maintenance,  and  condominium  fees. 

3.  The  applicant  represents  that  at  the 
time  the  Plan  bought  the  Three-Fourths 
Interest  Florida  real  estate  was  at  a 
peak  in  terms  of  appreciation  of  value 
and  rental  income.  Although  the  Plan 
purchased  the  Three-Fourths  Interest  in 
the  expectation  that  reasonable  rental 
income  and  continuing  appreciation  in 
value  would  be  realized,  neither  has 
been  forthcoming.  Since  its  purchase, 
the  Condominium  has  been  rented  to 
third  parties  only  during  the  four  months 
of  the  winter  season.  Moreover,  little  if 
any  appreciation  has  taken  place. 
Accordingly,  the  applicant  concludes 
that  the  Three-Fourths  Interest  has  not 
been  a  good  investment  for  the  Plan. 

4.  The  applicant  represents  that  the 
Condominium  was  offered  for  sale  in 
January,  1985  through  the  Florida  Real 
Estate  Center,  Inc.,  of  St.  Petersburg, 
Florida  for  $90,500.  The  applicant  states 
that  there  have  been  no  offers  to 
purchase  at  that  price  or  any  other. 

5.  Carolyn  A.  Melley,  S.R.E.A..  of 
McKeon  &  Stroud,  Inc.,  real  estate 
appraisers  and  consultants  doing 
business  in  St.  Petersburg,  Florida, 
stated  that  the  fair  market  value  of  the 
Condominium  was  $80,000  as  of  August 
18, 1986. 

6.  The  applicant  acknowledges  that 
Dr.  Erickson  made  use  of  and  paid 
nominal  rent  for  the  Condominium  from 
time  to  time  during  the  off  season  in  the 
years  1980-1986.  "The  applicant  further 
represents  that  he  will  prepare  Form 
5330  (Return  of  Initial  Excise  Tax)  with 
respect  to  this  use,  and  will  file  this 
return  with  the  Internal  Revenue  Service 
and  pay  all  applicable  excise  taxes 
within  60  days  from  the  date  of  the  grant 
of  this  exemption. 

7.  Accordingly,  the  applicant  proposes 
that  the  Plan  sell  the  Three-Fourths 
Interest  in  the  Condominium  to  Dr. 
Erickson  for  the  greater  of  the  fair 
market  value  of  the  Three-Fourths 
Interest  on  the  date  of  sale  or  the  total 
expenditure  of  the  Plan  in  connection 
with  the  acquisition  and  retention  of  the 
Three-Fourths  Interest,  including,  but 
not  limited  to  the  purchase  price,  legal 
expenses,  property  taxes,  insurance, 
maintenance  and  condominium  fees. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  terms  and  conditions  of 
section  408(a)  of  the  Act  because:  (a) 
The  Three-Fourths  Interest  will  be  sold 
for  the  greater  of  its  fair  market  value  on 
the  date  of  sale  as  determined  by  an 
independent  appraiser  or  for  the  total 
expenses  to  the  Plan  in  connection  with 
the  acquisition  and  holding  of  the  Three- 
Fourths  Interest;  (b)  the  cale  represents 
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a  one-time  transaction  for  cash  which 
can  be  easily  verified;  (c)  the  sale  will 
not  require  the  payment  of  any 
commissions,  fees,  or  taxes  by  the  Plan; 
(d)  the  Plan  will  not  suffer  any  loss  with 
respect  to  its  outlay  in  connection  with 
its  purchase  and  holding  of  the  Three- 
Fourths  Interest;  and  (e)  Dr.  Erickson, 
the  participant  whose  individual 
account  in  the  Plan  is  affected  by  this 
proposed  exemption,  has  determined 
that  the  proposed  transaction  would  be 
in  the  interest  of  his  individual  account 
in  the  Plan,  in  his  interest  and  in  that  of 
his  beneficiaries. 

For  Further  Information  Contact: 
Joseph  L.  Roberts  III  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Plumbers  &  Steamfitters  Local  60 
Pension  Fund  (the  Plan) 

Located  in  Metairie,  LA 

[Application  No.  0-6935] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted:  (1)  The  restrictions  of  section 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply, 
effective  April  10, 1987,  to  the  cash 
purchase  by  the  Plan  of  a  parcel  of 
improved  real  property  (the  Property) 
located  in  Metairie,  Louisiana,  from  the 
Plumbers  &  Steamfitters  Local  60  Home 
Association,  Inc.  (the  Association),  a 
party  in  interest  with  respect  to  the  Plan; 
(2)  the  restrictions  of  section  40e(b](2)  of 
the  Act  shall  not  apply,  effective  April 
10, 1987,  to  the  lease  of  space  in  the 
Property  to  the  Plumbers  &  Steamfitters 
Local  60  Education  Trust  (the  Trust); 
and  (3)  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply,  effective  April  10, 1987, 
to  the  lease  of  space  in  the  Property  to 
Gardner,  Robein  &  Healey  (Gaidner),  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  terms  of  the 
transactions  are  at  least  as  favorable  to 
the  Plan  and  the  Trust  as  arms  length 
transactions  between  unrelated  parties 
would  be. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  multiemployer 
pension  plan  established  and 
maintained  in  accordance  with  section 
302(c)(5)  of  the  Labor  Management 
Relations  Act  of  1947  (the  LMRA).  The 
Plan  has  approximately  1000 
participants  and  more  than  $61,000,000 
in  assets.  Participants  in  the  Plan  are 
employees  of  employers  who  are 
signatory  to  or  bound  by  collective 
bargaining  agreements  executed  with 
Local  Union  No.  60,  United  Association 
of  Journeymen  &  Apprentices  of  the 
Plumbing  and  Pipefitting  Industry  of  the 
United  States  and  Canada,  AFL-CIO 
(the  Union).  The  Union  covers 
employees  in  the  New  Orleans  area.  The 
Plan  is  administered  by  a  Board  of 
Trustees  (the  Trustees)  composed  of 
three  Union  and  three  employer 
members.  The  Union  Trustees  are  also 
officers  of  the  Union. 

2.  The  Association  is  a  realty 
corporation  owned  by  the  paid-up, 
current  members  of  the  Union.  The 
applicant  represents  that  the 
Association  may  be  considered  as  the 
Union.  The  officers  and  directors  of  the 
Association  serve  as  such  only  while 
they  are  officers  of  the  Union.  The  sale 
or  purchase  of  any  immovable  property 
must  be  approved  by  a  two-thirds  vote 
of  a  properly  constituted  meeting  of 
Union  members.  The  applicant 
represents  that  such  a  vote  and  approval 
has  been  acquired  with  respect  to  the 
Plan's  proposed  purchase  of  the 
Property.  Gardner  serves  as  legal 
counsel  for  the  Union  and  the  Plan  and 
therefore  is  a  party  in  interest  with 
respect  to  the  Plan  under  section 
3(14)(C)  of  the  Act 

3.  The  Property  is  located  at  2540 
Severn  Avenue,  Metairie,  Louisiana.  It 
consists  of  the  land  and  a  four  story 
office  building.  Currently  the  Trust,  also 
administered  imder  the  LMRA,  is  and 
will  remain,  a  tenant  in  the  Property.* 
Gardner  is  also  a  tenant  in  the  Building. 
If  this  proposed  exemption  is  granted, 
the  Plan  and  the  Plumbers  & 
Steamfitters  Local  60  Welfare  Fund  (the 
Welfare  Fund)  will  move  from  their 
current  offices  into  the  Property.* 


•  The  applicanl  represents  that  thi>  lease  i» 
exempt  from  the  prohibitions  of  section  406  of  the 
Act  by  reason  of  Prohibited  Transaction  Exemption 
78-6  (PTE  78-6,  43  FR  23024).  The  Department  offers 
no  opinion  herein  as  to  whether  the  condition  of 
PTE  78-6  have  been  met 

*  The  apphcant  represents  that  the  lease  to  the 
Welfare  Fund  will  be  covered  by  Prohibited 
Transaction  Exemptions  76-1.  Part  C  and  77-10 
(PTE  76-1,  C  41  FR  12.74a  PTE  77-10  (42  FR  33918). 
The  Department  offers  no  opinion  herein  as  to 
whether  the  conditions  of  PTE's  76-1.  C  and  77-10 
will  be  met. 


4.  The  Property  was  appraised  on  May 
21, 1986  by  W.  John  Tessier,  LF.A.S.  and 
C.J.  Tessier,  Jr.  of  W.J.  Tessier,  Inc., 

independent  realtors  and  appraisers 
located  in  New  Orleans.  The  Tessiers 
appraised  the  fair  market  value  of  the 
Property  as  $6,500,000. 

5.  The  Plan's  Board  of  Trustees 
offered  the  Association  $6,400,000  for 
the  Property,  which  was  accepted  by  the 
Association  on  January  2, 1987,  The 
applicant  represents  that  the  Plan  will 
purchase  the  Property  on  April  10. 1987 
in  order  to  prevent  the  Property  from 
being  foreclosed  upon. 

6.  Waters,  Parkerson  &  Co.,  Inc, 
Registered  Investment  Counsel  serves 
as  the  Plan's  independent  investment 
advisor  (the  Advisor).  The  Advisor  has 
reviewed  the  proposed  purchase  of  the 
Property  by  the  Plan  and  the  leases  of 
space  to  the  Trust  and  Gardner.  With 
respect  to  the  Plan's  purchase  of  the 
Property,  the  Advisor  examined  the 
appraisal  by  the  Tessiers,  a  detailed 
analysis  of  projected  cash  flows  and 
rates  of  return  prepared  by  Thomas  L 
Axelrad,  an  independent  real  estate 
consultant  in  New  Orleans,  and  the 
current  leases  (including  the  leases  to 
the  Trust  and  Gardner),  consulted  with 
third  parties  familiar  with  the 
commercial  real  estate  market  in  the 
greater  New  Orleans  area,  and  analyzed 
the  diversification  of  the  Plan's  assets. 
Mr.  Axelrad's  analysis  foimd  that  the 
yields  from  the  Property  are  favorable 
as  compared  to  other  real  estate 
investments  of  similar  risk  and  quality; 
that  many  of  the  tenants  are  committed 
to  the  buildings,  and/or  have  made  a 
significant  financial  investment  thereby 
reducing  turnover  the  Property  has  a 
superior  location  and  a  low  likelihood  of 
significant  new  competition,  and  the 
Property  has  the  potential  for  growth  in 
value  as  a  hedge  against  inflation.  The 
Advisor  concluded  that  the  Property 
should  produce  very  favorable  results 
over  the  long  term  and  that  it  compares 
favorably  with  the  investment  goals  of 
the  Plan. 

7.  With  respect  to  the  lease  to  the 
Trust  the  Advisor  found,  based  on 
consultation  with  an  independent 
leasing  consultant  that  the  lease  to  the 
Trust  is  fair  and  reasonable,  and  that 
(a)  The  Trust  is  the  first  and  primary 
tenant  in  the  Property;  (b)  the  Trust 
provides  its  own  janitorial  service;  and 
(c)  the  majority  of  the  Trust's  space  is 
painted  concrete  block  interior,  rather 
than  finished  office  space,  which 
required  far  less  construction  expense 
for  the  owner. 

8.  With  respect  to  the  lease  of  office 
space  to  Gardner,  the  Advisor  found, 
based  on  consultation  with  the 
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independent  leasing  consultant  that  the 
lease's  rate  appears  to  be  slightly  above 
the  prevailing  rates  in  the  Property's 
building  category  and  that  the  lease 
terms  are  normal.  The  Advisor 
concluded  that  the  lease  to  Gardner  is 
beneficial  to  the  owner  of  the  Property. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  criteria  of  section 
408(a)  because:  (a]  The  Plan  will  acquire 
the  Property  for  no  more  than  the 
Property's  appraised  fair  market  value; 
(b)  the  Plan's  Advisor  has  concluded 
that  the  acquisition  of  the  Property  will 
be  a  beneficial  long  term  investment  for 
the  Plan;  and  (c)  the  leases  to  the  Trust 
and  to  Gardner  are  at  fair  market  rent 
and  at  standard  terms. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Dr.  Phillips,  Inc.,  Employee  Trust  Profit 
Sharing  Plan  (the  Plan) 

Located  in  Orlando,  Florida 

[Application  No.  0-6062] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7S-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  Ave 
parcels  of  improved  real  property  (the 
Parcels)  and  a  tract  of  unimproved  land 
(the  Tract)  for  the  total  cash 
consideration  of  $1,235,000,  to  Dr. 
Phillips,  Inc.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  total  amount  paid  for  the 
Parcels  and  the  Tract  is  not  less  than 
fiar  market  value  at  the  time  the 
transaction  is  consummated. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  deflned  contribution 
plan  with  47  participants  and  total 
assets  having  a  fair  market  value  of 
approximately  $2,386,563  as  of  August 
31. 1986.  The  trustee  of  the  Plan  (the 
Trustee)  is  Freedom  Savings  and  Loan 
Association  of  Tampa,  Florida. 
Investments  decisions  for  the  Plan  are 
made  by  the  Trustee  subject  to  the 
direction  of  a  five-member  Plan 
committee  comprised  of  officers, 
directors  and  employees  of  the 


Employer.  The  Employer,  which 
maintains  its  principal  place  of  business 
in  Orlando,  Florida,  is  the  owner  of 
commercial  and  industrial  real  estate 
located  in  the  Orlando,  Florida  area. 
The  Employer  develops  such  real  estate 
for  rental  purposes. 

2.  Among  the  assets  of  the  Plan  are 
the  Parcels  and  the  Tract.  These 
properties  were  transferred  to  the  Plan 
during  1986  by  Lockwood  Associates, 
Inc.  (Lockwood),  a  Delaware 
corporation  that  was  wholly  owned  by 
the  Plan  and  engaged  in  real  estate 
brokerage  and  leasing  prior  to  its 
dissolution  on  November  26. 1986.  The 
Parcels  and  the  Tract  are  located  on  or 
near  North  Orange  Blossom  Trail,  one  of 
the  major  north-south  routes  leading 
through  Orlando.  Florida  and  also 
designated  as  U.S.  Highway  441.  The 
Parcels  and  the  Tract  are  also  located  in 
commercial/ industrial  areas  and  is 
adjacent  to  other  properties  that  are 
owned  and  leased  by  the  Employer. 
With  one  limited  exception  (see 
paragraphs  2.e  and  3  below),  none  of  the 
land  comprising  the  Parcels  and  the 
IVact  is  leased  to  a  party  in  interest.  In 
addition,  none  of  the  land  comprising 
tie  Parcels  and  the  Tract  is  encumbered 
by  a  mortgage.  The  Parcels  and  the 
Tract  presently  produce  annual  rental 
income  to  the  Plan  of  $116,935. 

Following  is  descriptive  information 
about  the  Parcels  and  the  Tract. 

a.  Parcel  One  (Parcel  One)  1224  West 
Amelia  Street.  Parcel  One,  which  is 
located  at  the  comer  of  West  Amelia 
Street  and  Hames  Avenue,  is 
approximately  one  block  off  North 
Orange  Blossom  Trail.  It  was  acquired 
by  Lockwood  on  July  2. 1954  from  the 
Ozark  Corporation  (Ozark),  a 
predecessor  of  the  Employer.  The 
purchase  price  for  Parcel  One  was 
$3,214.  Following  the  purchase. 
Lockwood  constructed  a  building  on 
Parcel  One.  The  building  was  completed 
about  September  1, 1954  at  an  initial 
cost  of  $17,691.  Since  that  lime. 
Lockwood  made  improvements  to  the 
building  at  a  total  additional  cost  of 
$24,908.  Until  June  30, 1985.  Parcel  One 
was  leased  to  Mr.  Jack  Morrison,  Jr.  and 
it  was  used  as  a  furniture  frame  and 
upholstery  shop.  Parcel  One  remains 
vacant  at  this  time. 

b.  Parcel  Two  (Parcel  Two)  2120 
North  Orange  Blossom  Trail.  Parcel 
Two,  together  with  a  building  situated 
thereon,  was  acquired  by  Lockwood 
from  the  Employer  on  August  6, 1957  at 
a  total  price  of  $72,406.  Subsequent  to 
the  acquisition.  Lockwood  placed 
equipment  on  Parcel  Two  at  a  cost  of 
$2,042.  Lockwood  also  had  Parcel  Two 
paved  and  made  other  land 
improvements  to  this  property  between 


1957-1967  at  a  total  cost  of  $11,639.  On 
August  31. 1979,  additional  buildings 
and  improvements  were  placed  upon 
Parcel  Two  by  Lockwood  at  a  cost  of 
$40,632.  Parcel  Two  is  presently  leased 
as  a  rental  lot  for  used  automobiles  to  H 
and  S  Equipment  Rental  Company  at  a 
monthly  rental  of  $1,753  or  an  annual 
rental  of  $21,046. 

c.  Parcel  Three  (Parcel  Three)  2550 
North  Orange  Blossom  Trail.  Parcel 
Three  was  acquired  by  Lockwood  on 
May  2, 1952  from  Ozark  at  a  cost  of 
$36,860.  Lockwood  subsequently  made 
numerous  improvements  to  Parcel  Three 
for  a  total  cost  of  $106,626.  At  present. 
Parcel  Three  is  leased  to  Black  and 
Todd,  Inc.  for  an  annual  rental  of 
$26,558.  It  is  used  as  a  restaurant  by  the 
lessee. 

d.  Parcel  Four  (Parcel  Four)  1861-31 
Troylor  Boulevard.  Parcel  Four  was 
acquired  by  Lockwood  from  Ozark  on 
May  2. 1952  at  a  cost  of  $4,168. 
Lockwood  constructed  improvements  on 
Parcel  Four.  The  improvements  were 
completed  about  September  1. 1953  at  a 
total  cost  of  $21,689.  Subsequent  to  the 
construction  of  the  improvements. 
Lockwood  spent  $53,630  on 
improvements  to  the  building  comprising 
Parcel  Four  plus  $9,325  on  paving  and 
land  improvements.  Parcel  Four  is 
presently  leased  to  Continental  Baking 
Company  (Continental)  where  it  is  used 
as  a  warehouse  and  distribution  center 
for  the  retail  sale  of  bread  and  an 
associated  truck  repair  facility  for 
Continental's  delivery  trucks.  The 
monthly  rental  paid  by  Continental  for 
its  use  of  Parcel  Four  is  $2,487  or  a  total 
annual  rental  of  $29,851. 

e.  Parcel  Five  (Parcel  Five)  2200  North 
Orange  Blossom  Trail.  Parcel  Five  and 
the  Improvements  situated  thereon  were 
acquired  by  Lockwood  from  the 
Employer  on  August  6. 1957  at  a  total 
cost  of  $55,783.  Subsequent  to  the 
purchase,  Lockwood  expended  a  total  of 
$36,120  on  building  improvements. 
$5,905  on  equipment  purchases  and 
$9,393  on  land  improvements  and 
paving.  Most  of  Parcel  Five  is  currently 
leased  to  James  and  Carol  Trunk  at  a 
monthly  rental  of  $3,000  or  $36,000 
annually  and  it  is  used  as  a  dealership 
for  peyloaders  (small  motorized  loading 
trucks).  A  small  portion  of  Parcel  Five  is 
leased  to  the  Trustee  (see  paragraph  3 
below). 

In  addition  to  the  Parcels,  the  Plan 
owns  the  Tract  which  is  vacant  land 
behind  Parcels  Two  and  Five.  The  Tract 
was  acquired  by  Lockwood  for  $7,342 
from  the  Employer  on  February  2. 1970 
in  order  to  round  out  Lockwood's 
ownership  of  the  portion  of  the  block  in 
whidi  the  Tract  is  located.  Portions  of 
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the  Tract  are  leased  to  the  lessees  of 
Parcels  Two  and  Five.  The  rental  for 
those  properties  includes  the  right  to  use 
the  Tract. 

Aside  from  the  costs  expended  during 
its  ownership  of  the  Parcels  and  the 
Tract,  Lockwood  has  paid  real  estate 
taxes  on  the  subject  properties. 
Although  such  information  is  not  readily 
available  for  prior  years,  the  Employer 
has  represented  that  for  the  years  1984. 
1985  and  1986,  Lockwood  paid  real 
estate  taxes  of  $10,673.  $13,385  and 
$9,178,  respectively. 

3.  In  mid-1985,  the  State  of  Florida 
initiated  a  road  widening  project  The 
Trustee  owned  and  occupied  property 
adjacent  to  Parcel  Five  on  which  it 
constructed  a  branch  banking  facility. 
As  a  result  of  the  road  widening  project, 
the  Trustee  realized  that  it  would  lose 
street  access  to  its  drive-in  teller 
facilities.  Accordingly,  at  the  Trustee's 
request,  Lockwood  commenced  leasing 
the  north  20  feet  of  Parcel  Five  to  the 
Trustee  on  July  1. 1985  under  the  terms 
of  a  written  net  lease  (the  Lease].  The 
Lease  is  for  a  duration  of  approximately 
29  years.  The  rental  rate  for  the  initial 
two  years  of  the  Lease  is  $290  per  month 
or  $3,480  annually.  During  the  remaining 
years  the  Lease  is  in  effect,  the  rental 
will  be  increased  in  accordance  with  the 
Consumer  Price  Index.*  To  the 
Employer's  best  knowledge,  all  rental 
payments  under  the  Lease  have  been 
timely  paid.  Because  the  Lease 
constitutes  a  prohibited  transaction  in 
violation  of  the  Act,  the  Employer 
represents  that  the  Trustee  will  pay  the 
Internal  Revenue  Service  (the  Service) 
all  excise  taxes  that  may  be  due  by 
reason  of  the  Trustee's  past  and 
continued  leasing  of  a  portion  of  Parcel 
Five  from  the  Plan  as  well  as  the 
Trustee's  use  of  the  Tract,  within  90 
days  of  the  date  of  the  publication  in  the 
Federal  Register  of  the  grant  of  the 
notice  of  proposed  exemption. 

4.  Because  the  Employer  proposes  to 
use  the  Parcels  and  the  Tract  in  an 
overall  development  program,  it 
requests  an  administrative  exemption  in 
order  to  acquire  the  properties  from  the 
Plan.  Accordingly,  the  Employer  wrill 
purchase  the  Parcels  and  the  Tract  for  a 
cash  price  reflecting  the  fair  market 
value  of  the  Parcels  and  Tract  as 
determined  by  an  independent 
appraiser.  The  Plan  will  not  be  required 
to  pay  any  real  estate  fees  or 
commissions  in  connection  with  the 
proposed  sale. 

5.  The  Parcels  and  the  Tract  were 
initially  appraised  by  Mr.  Thomas  W. 
Bledsoe,  M.A.I.,  S.R.P.A.  Associate,  an 


*  The  Department  ii  not  herein,  propoiing  any 
exemptive  relief  for  the  Leaia. 


independent  appraiser  affiliated  with 
Consortium  Appraisal  and  Consulting 
Services  of  Winter  Park.  Florida.  In 
appraisal  reports  prepared  by  Mr. 
Bledsoe  in  April  1985,  he  determined  the 
fair  market  values  of  the  Parcels 
inclusive  of  the  Tract  were  as  follows  as 
of  January  3  and  4, 1985:  Parcel  One, 
$125,000;  Parcel  Two.  $325,000;  Parcel 
Three.  $285,000;  Parcel  Four.  $170,000; 
and  Parcel  Five,  $330,000. 

In  updated  appraisal  reports  prepared 
by  Mr.  Bledsoe  on  May  20. 1986.  he 
represented  that  he  had  reinspected  the 
properties  as  of  May  8, 1986  but  found 
no  material  change  in  their  value.  Mr. 
Bledsoe  also  stated  that  he  took  into 
consideration  the  possibility  of  having 
the  Employer  pay  a  higher  market  value 
for  the  properties  by  reason  of  their 
proximity  to  the  Employer's  business 
premises.  However,  he  said  he  found  no 
support  that  would  indicate  that  the 
Employer  should  be  required  to  pay  a 
premium  price.  In  Mr.  Bledsoe's  opinion, 
the  fair  market  value  of  the  Parcels  and 
the  Tract  in  relation  to  the  adjoining 
properties  owned  by  the  Employer, 
would  be  no  different  than  it  would  to 
other  potential  buyers  in  the  market 
place.  Thus,  the  aggregate  sales  price  for 
the  Parcels  and  to  Tract  will  be 
$1,235,000. 

In  addition  to  determining  the  fair 
market  value  of  the  properties,  Mr. 
Bledsoe  completed  an  analysis  of  the 
Lease  with  the  objective  of  determinig 
whether  the  Trustee  had  been  paying 
the  Plan  the  fair  market  rental  value  of 
the  subject  real  estate.  Mr.  Bledsoe 
explained  that  for  the  type  of  property 
involved  (which  consists  primarily  of 
land)  the  portion  of  Parcel  Five  leased  to 
the  Trustee  had  a  fair  market  value  of 
$34,560  as  of  May  7, 1985  and  an  annual 
fair  market  rental  value  of  $3,456  based 
upon  a  10  percent  rate  of  return  and 
incremental  adjustments  to  the  Lease. 
Although  the  contract  rental  in  the 
Lease  was  $3,480  annually  (or  $290 
monthly),  Mr.  Bledsoe  submitted  that 
this  was  less  than  a  one  percent 
differential.  Accordingly,  it  was  his 
opinion  that  the  contract  rental  of  $3,480 
should  be  considered  the  market  rental 
for  the  portion  of  Parcel  Five  that  is 
leased  to  the  Trustee. 

6.  In  summary,  it  is  represented  that 
the  proposed  transaction  satisfies  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash;  (b)  the  sales  price  for  each 
Parcel  inclusive  of  the  Tract  is  based  on 
their  fair  market  values  as  determined 
by  an  independent  appraiser;  (c)  the 
Plan  will  not  be  required  to  pay  any  real 
estate  fees  or  commissions  in 


connection  therewith;  (d)  the  sale  will 
permit  the  Plan  to  diversify  its 
investment  and  to  maintain  a  greater 
percentage  of  its  assets  in  more  liquid 
investments;  and  (d)  within  90  days  of 
the  publication  in  the  Federal  Register  of 
the  grant  of  the  notice  of  proposed 
exemption,  the  Trustee  will  pay  all 
applicable  excise  taxes  that  may  be 
assessed  by  the  Service  by  reason  of  its 
past  and  continued  leasing  of  a  portion 
of  Parcel  Five  as  well  as  the  Trustee's 
use  of  the  Tract. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

Duggins  ConstructioD,  Inc  Defined 
Benefit  Pension  Plan  (the  Plan) 

Located  in  El  Centre,  California 

lApplication  No.  D-70ai] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
certain  improved  real  property  (the 
Property)  to  Triple  D  Investments  (Triple 
D).  a  party  in  interest  vWth  respect  to  the 
Plan,  provided  that  the  Plan  receives  not 
less  than  the  fair  market  value  of  the 
Property  as  of  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  eleven  participants  and  assets  of 
$1,176,644.00  as  of  October  31, 1986.  The 
trustees  of  the  Plan  are  Ray  Duggins  and 
James  Duggins,  each  of  whom  is  a 
shareholder  and  officer  of  Duggins 
Construction  Inc.  (the  Employer).  Ray 
Duggins.  James  Duggins  and  the 
Employer  each  holds  a  V^  partnership 
interest  in  Triple  D.  The  Employer  is 
engaged  in  the  construction  industry. 

2.  The  Property  is  located  at  902  South 
Second  Street  in  El  Centra,  California. 
The  Plan  purchased  the  Property  on 
January  2. 1985  from  Tiffany  Investment 
Corp..  an  unrelated  party,  for  $115,000. 
Since  acquisition  of  the  Property,  the 
Plan  has  expended  $8,524.00  for  capital 
impovements  and  $9,121.00  for  operating 
expenses.  The  Plan  currently  leases  the 
Property  to  an  unrelated  party  on  a 
month-to-month  basis  at  a  rent  of 
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$1,930^)0  per  month.  However,  for  the 
period  from  August  15, 1986  to  January 
15, 1987,  the  Employer  leased  a  portion 
of  the  subject  property.  In  this  regard, 
the  applicant  states  that  Form  5330, 
Return  of  Initial  Excise  Taxes  Relating 
to  Pension  and  Profit  Sharing  Plans,  will 
be  filed  with  the  Internal  Revenue 
Service  and  that  all  appropriate  excise 
taxes  for  the  leasing  transaction  will  be 
paid  by  the  Employer  within  60  days  of 
a  grant  of  an  exemption  for  the  gale  of 
the  Property. 

3.  The  applicant  requests  an 
exemption  that  will  permit  the  Plan  to 
sell  the  Property  to  Triple  D  for  cash  at  a 
price  greater  than  its  fair  market  value 
in  order  to  improve  the  Plan's  liquidity. 
The  applicant  represents  that  the 
additional  liquidity  will  (a]  pennit  future 
benefit  payments  without  restricting 
investments  to  low-yielding  money 
market  funds;  and  (b)  facilitate  capital 
improvements  on  a  second  parcel  of  real 
estate  located  at  1150  McCallum  Street, 
El  Centro,  California  (McCallum 
property).*  The  improvements  to  the 
McCallum  property,  which  is  currently 
leased  to  em  unrelated  party,  will  enable 
the  Plan  to  charge  a  higher  rent  thereby 
increasing  Plan  income. 

4.  The  Property  was  appraised  by 
William  S.  Smith.  A.R.A..  an 
independent  real  estate  appraiser  in  El 
Centro,  California,  as  of  October  22, 
1986.  Mr.  Smith  appraised  the  fair 
market  market  value  of  the  Property  as 
$145,000.  The  applicant  proposes  to 
purchase  the  Property  from  the  Plan  for 
cash  in  the  amount  of  $150,000,  a  price 
greater  than  the  Property's  appraised 
fair  market  value.  The  applicant 
represents  that  the  Plan  will  not  incur 
any  expenses  or  commissions 
concerning  the  Plan's  sale  of  the 
Property. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  because: 

(1)  This  will  be  a  one-time  cash 
transaction; 

(2)  The  Plan  will  receive  greater  than 
fair  market  value  for  the  Property,  and 

(3)  The  Plan  will  pay  no  fees  or 
commissions  in  connection  with  the 
proposed  transaction. 

For  Further  Information  Contact: 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 


A.  Raimondo,  Inc.  Defined  Contribution 
Pension  Plan  and  Trust  ( Ae  Plan) 

Located  in  Greensbutg.  Penmylvaiiia 

(Application  No.  I>-7tn3j 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c](2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  proposed  cash  purchase  of 
certain  improved  real  property  (the 
Property)  by  the  Plan  from  A.  Raimondo. 
Inc.  (the  Employer),  a  party  in  interest 
with  respect  to  the  Plan;  and  (2)  the 
proposed  lease  (the  Lease)  of  the 
Property  by  the  Plan  to  the  Employer, 
provided  that  the  terms  and  conditions 
of  the  transactions  are  at  least  as 
favorable  to  the  Plan  as  those  between 
unrelated  parties. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  with  two  participants  and 
assets  of  $596,410.72  as  of  April  30. 1986. 
The  Employer  is  in  the  masonry 
reconstruction  and  restoration  business 
in  the  greater  Pittsburgh.  Pennsylvania 
area. 

2.  The  applicant  is  seeking  an 
exemption  to  permit  the  Plan  to  acquire 
the  Property  tmd  lease  it  to  the 
Employer.  The  Property  consists  of  an 
office  and  warehouse  building 
containing  8.050  square  feet  located  on 
9.679  acres  in  Hempfield  Township, 
Westmoreland  County.  Pennsylvania. 
The  Property  serves  as  the  Employer's 
place  of  business.  The  Property  was 
appraised  as  of  February  24, 1987,  by  H. 
Kenneth  Gehr,  an  independent  real 
estate  appraiser  in  )eannette, 
Pensylvania.  The  applicant  represents 
that  Mr.  Gehr  is  unrelated  to  the  parties 
in  interest  in  this  transaction.  As  of  the 
appraisal  date,  the  Property's  fair 
market  value  was  $148,50a  The 
applicant  proposes  to  sell  the  Property 
to  the  Plan  for  a  sales  price  of  $125,000.^ 


*  The  Department  is  expretsing  no  opinion  >i  to 
whether  the  use  of  Plan  assets  for  the  improvement 
of  the  McCalhim  property  violates  any  provisions  of 
Part  4  of  Title  I  of  the  Act. 


^  The  applicant  repreaents  that  (he  Flan  would 
not  be  in  violation  of  section  415  of  the  Code  If  the 
lUflerence  between  the  sales  price  aad  the  fair 
market  value  of  the  Property  were  to  be  traaled  as  a 
contribution  to  the  Plan. 


This  amount  falls  below  the  appraised 
fair  market  value  and  represents 
approximately  21%  of  the  Plan's  assets. 

3.  An  independent  fiduciary.  Halliwell 
&  Associates,  Inc..  employee  benefits 
consultants  in  Pittsburgh.  Pennsylvania, 
has  agreed  to  monitor  the  lease 
throughout  its  term.  The  applicant 
represents  that  substantially  less  than 
1%  of  the  independent  fiduciary's  fees 
are  derived  from  services  rendered  of 
the  Employer. 

4.  The  Lease  will  be  for  ten  years  with 
an  additional  five-year  renewal  period. 
The  applicant  represents  that  renewal  of 
the  Lease  will  be  finalized  only  with  the 
approval  of  the  independent  fiduciary. 
The  rent  will  be  triple  net  and  %vill 
require  the  Employer-lessee  to  pay 
taxes,  maintenance  and  utilities 
expenses.  The  applicant  represents  that 
the  independent  fiduciary  will  select  a 
qualified  independent  appraiser  to  re- 
appraise the  Property  at  least  every 
three  years  to  determine  the  appropriate 
fair  market  rental  value.  Mr.  Gehr 
appraised  the  fair  market  rental  value, 
as  of  February  24, 1987,  as  $2,500.00  per 
month.  The  rent  will  be  adjusted 
annually  to  reflect  changes  in  the 
Consumer  Price  Index,  but  will  at  no 
time  be  adjusted  below  $2,500.00  per 
month. 

5.  The  independent  fiduciary  has 
examined  the  proposed  transactions 
within  the  context  of  the  Plan's 
investment  portfotio  and  funding  policy. 
The  independent  fiduciary  concluded 
that: 

a.  The  overall  value  of  the  investment 
will  represent  only  21%  of  the  total  value 
of  the  Plan's  assets  and  thus  will 
significantly  contribute  to  the 
diversification  of  the  investments  of  the 
Plan  in  line  with  the  stated  funding 
policy; 

b.  The  Employer  is  a  profitable 
building  restoration  enterprise  in  an 
area  demonstrating  a  growing  need  for 
its  services.  The  independent  fiduciary 
projects  the  Employer's  business  to 
continue  at  existing  or  even  higher 
levels  for  the  next  few  years.  Because  of 
the  Bnployer's  financial  condition,  the 
independent  fiduciary  deems  there  to  be 
very  small  overall  risk  of  loss  by  the 
Plan  on  the  proposed  transactions; 

c.  The  projected  return  to  the  Plan  is 
above  average  and  will  provide  a 
favorable  level  of  income  for  the 
foreseeable  future,  especially  when 
compared  to  the  returns  currently 
available  from  alternative  investments; 

d.  The  proposed  rent  compares 
favorably  with  others  and  is  appropriate 
and  at  fair  market  value;  and 

e.  Under  the  provisions  of  the  Lease, 
the  independent  fiduciary  will  be 
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empowered  to  enforce  all  of  the  terms  of 
the  Lease.  The  independent  Hduciary 
will  verify  the  collection  of  rent  and  %vill 
ensure  that  the  Property  is  adequately 
insured  and  maintained.  The 
independent  fiduciary  wil  monitor  the 
transactions  to  safeguard  the  interests  of 
the  Plan  and  its  participants  and 
beneficiaries. 

6.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a]  of  the  Act  because: 

(a)  The  Plan  will  pay  below  fair 
market  value  for  the  Property; 

(b)  The  Employer  will  pay  at  least  the 
Property's  fair  rental  value  under  the 
Lease; 

(c)  The  rent  will  be  adjusted  annually 
to  reflect  changes  in  the  Consumer  Price 
Index  and  will  be  re-appraised  at  least 
every  three  years  by  a  qualified 
independent  appraiser  to  determine  the 
appropriate  fair  market  rental  value;  and 

(d)  An  independent  fiduciary  has 
reviewed  the  transactions  and  has 
concluded  that  they  are  in  and  best 
interests  of  the  protective  of  the  Plan 
and  its  participants  and  beneficiaries. 
Tax  Consequences  of  Transaction:  The 
Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan's  either 
paying  less  than  or  receiving  more  than 
fair  market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4).  404  and  415. 

For  Further  Information  Contract: 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

Weight  Watchers  of  Arizona,  Ina 
Defined  Contribution  Pension  Flan  (the 
Flan) 

Located  in  Phoenix,  Arizona 

[Application  No.  D-7065] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  In 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  PR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restirctions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 


cash  sale  for  $125,0uu  oi  an  unimproved 
parcel  of  real  property  (the  Property) 
from  the  Plan  to  Robert  Machiz.  Iris 
Machiz,  Gerald  Appell,  and  Isabelle 
Appell  (the  Apphcants).  parties  in 
interest  with  respect  to  the  Plan; 
provided  that  the  sales  price  is  not  less 
than  the  fair  market  value  of  the 
Property  as  of  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  de^ed  contribution 
plan  with  26  participants  as  of  February 
1987  and  net  assets  with  a  value  of 
approximately  $632,738  as  of  September 
1986.  The  Applicants  are  the  only 
shareholders,  members  of  the  Board  of 
Directors,  and  the  officers  of  the  Weight 
Watchers  of  Arizona.  Ina  (the 
Employer),  located  at  1608  E.  Earll  Drive. 
Phoenix,  Arizona.  The  Applicants  also 
serve  as  the  trustees  of  the  Plan  and 
have  discretionary  authority  over  the 
investment  decisions  of  the  Plan. 

2.  The  Property  is  located  125  feet 
north  of  the  northeast  comer  of  16th 
Street  and  Earll  Drive,  Phoenix.  Arizona 
and  is  adjacent  to  and  south  of  two 
parcels  of  real  property  owned  by  the 
Applicants.  The  Property  is  a  level, 
street  grade,  rectangular  vacant  parcel 
totalling  10,061  square  feet  with  a  60.9 
frontage  along  16th  Street,  a  one  mile 
north/south  arterial  roadway.  Prior  to 
the  passage  of  the  Act.  the  Property  was 
acquired  by  a  predecessor  defined 
benefit  plan  (the  Benefit  Plan)  on 
December  10. 1973.  as  an  Employer 
contribution  with  a  fair  market  value  of 
$24,322.  At  that  time,  the  Employer 
contemplated  leasing  the  Property  for 
expansion  of  the  corporate  headquarters 
but  was  precluded  from  doing  so  after 
the  passage  of  the  Act.  It  is  represented 
that  the  Employer  and  the  Applicants 
have  not  used  the  Property  nor  has  the 
Property  generated  income. 

In  1976  the  Benefit  Plan  was 
converted  to  the  current  Plan  which 
since  that  time  has  held  the  Property  as 
an  investment  vehicle  which  has 
appreciated  in  value.  It  is  represented 
that  the  real  estate  taxes  paid  since  the 
Plan  acquired  the  Property  total  $4,500. 
These  taxes  on  the  Property  were  paid 
by  the  Employer  and  treated  as  a  Plan 
expense  paid  in  addition  to  the  annual 
contribution  required  under  the  Plan. 

The  Applicants  represent  that  the 
cxirrent  fair  market  value  of  the  Property 
constitutes  approximately  20%  of  the 
Plan's  assets  in  1986. 

3.  The  Property  was  appraised  at 
$125,000  on  January  19, 1987,  by  Donald 
C.  Duncan.  A.S.A.  (Mr.  Duncan)  and 
Thomas  Raynak  (Mr.  Raynak)  of  Iver  C. 
Johnson  and  Company.  Ltd.,  (Iver) 
located  in  Phoenix.  Arizona.  Mr.  Dimcan 
is  a  member  of  the  American  Society  of 


Appraisers  and  the  vice  president  of  and 
chief  appraiser  with  Iver.  Mr.  Raynak  is 
a  staff  appraiser  with  Iver.  Both  Mr. 
Duncan  and  Mr.  Raynak  represent  that 
they  are  independent  and  have  no 
present  or  contemplated  interest  in  the 
Property  nor  has  their  compensation  or 
employment  been  contingent  on  their 
appraised  value  of  the  Property.  Mr. 
Duncan  and  Mr.  Raynak  indicated  that 
due  to  the  proximity  of  the  Property  to 
the  land  owned  by  the  Applicants  that 
the  value  to  them  would  be  five  to  ten 
percent  above  market  value  and  that  the 
appraised  value  of  $125,000  includes 
that  premium. 

4.  It  is  represented  that  the  Applicants 
intend  to  go  forward  on  the  commercial 
development  on  the  two  parcels  which 
they  own  and  which  are  adjacent  to  the 
subject  Property.  The  Applicants 
propose  to  purchase  the  Property  from 
the  Plan  for  $125,000  in  cash  in  order  to 
consoUdate  it  with  such  development. 
The  Plan  will  incur  no  costs  of 
commissions  or  finder's  fees  in 
connection  with  the  sale.  It  is 
represented  that  the  proceeds  of  the  sale 
of  the  Property  will  be  used  to  diversify 
the  Plan's  portfolio  of  investments. 

5.  In  summary,  the  Applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a) 
because: 

(a)  This  will  be  a  one-time  transaction 
for  cash; 

(b)  The  Plan  will  be  able  to  invest  the 
proceeds  from  the  sale  of  the  Property  in 
income  producing  assets;  and 

(c)  The  sale  price  is  the  fair  market 
value  of  the  Property  as  determined  by 
independent  appraisers  and  includes  a 
premium  due  to  the  proximity  of  the 
Property  to  other  real  estate  owned  by 
the  Applicants. 

For  Further  Information  Contact: 
Angelena  Le  Blanc  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

Richard  F.  Fawlowski.  M.D..  P.C. 
Defined  Benefit  Pension  Flan  (the  Plan) 

Located  in  Cannichael  California 

[Application  No.  D-7086] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exempUon  is 
granted  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  by 
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the  Plan  of  a  certain  parcel  of 
unimproved  real  property  (the  Property) 
to  Dr.  and  Mrs.  Richard  F.  Pawlowski 
(the  Pawlowskis),  disqualifled  persons 
with  respect  to  the  Plan,  provided  that 
the  consideration  paid  for  the  Property 
is  not  less  than  the  greated  of  its  fair 
market  value  on  the  date  of  the  Sale  or 
the  price  originally  paid  by  the  Plan  plus 
its  holding  costs. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  total  assets  of  $67a778.29  as  of 
September  30. 1988.  The  Pawlowskis  are 
the  sole  participants  and  fiduciaries  of 
the  Plan.  Dr.  Pawlowski  is  the  sole 
owner  of  the  Plan  sponsor,  a  medical 
corporation  (the  Employer).* 

2.  The  Property  is  located  at  Powers 
Drive,  Lot  226,  Ridgeview  Village  #4  in 
El  Dorado  Hills,  California.  The  Plan 
purchased  the  Property  in  July,  1983 
from  an  unrelated  party  for  $57,520.45. 
Since  the  acquisition  of  the  Property,  the 
Plan  has  expended  $3,157.06  for  property 
taxes.  The  applicants  represent  that  the 
Property  has  been  undeveloped 
throughout  the  holding  period  and  that  it 
has  not  been  used  for  any  purpose. 

3.  The  applicant  request  an  exemption 
that  will  permit  the  Plan  to  sell  the 
Property  to  the  Pawlowskis  for  cash  in 
order  to  improve  the  Plan's  Hquidity  and 
to  divest  the  Plan  of  an  asset  which  has 
not  appreciated  substantially  in  value. 
The  Pawlowskis  desire  to  construct  their 
primary  residence  on  the  Property.  The 
applicants  represent  that  no  attempts 
have  been  made  to  sell  the  Property  to 
an  unrelated  party. 

4.  The  Property  was  appraised  by 
Sheri  L  Donaldson,  an  Independent  real 
estate  appraiser  in  Shingle  Springs 
California,  as  of  December  20, 1988.  The 
applicants  represent  that  Ms.  Donaldson 
is  unrelated  to  the  Pawlowskis.  Ms. 
Donaldson  appraised  the  fair  market 
value  of  the  Property  as  $59,000.  The 
applicants  propose  to  purchase  the 
Property  from  the  Plan  for  cash  in  the 
amount  of  $60,677.51.  which  represents 
the  total  of  the  Plan's  expenditures 
connected  with  the  acquisition  and 
holding  of  the  Property  and  which  is  in 
excess  of  the  Property's  appraised  fair 
market  value.  The  apphcants  represent 
that  the  Plan  will  not  incur  any  expenses 
or  commissions  in  connection  with  the 
Sale. 

5.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 


*  Since  the  Piwlowtlds  are  the  aole  Plan 
participant!  and  Or.  Pawlowtki  ii  the  sole  owner  of 
the  Plan  sponsor,  there  is  no  jurisdiction  under  Title 
1  of  the  Art  pursuant  to  28  CFR  25ia3-3(b). 
However,  there  is  (urisdiction  under  Title  U  of  the 
Act  purtoant  to  section  4975  of  the  Code. 


meets  the  statutory  criteria  of  section 
40e(a)  because: 

(1)  This  will  be  a  one-time  cash 
transaction: 

(2)  The  Plan  will  receive  greater  than 
fair  market  value  for  the  Property;  and 

(3)  The  Plan  will  pay  no  commissions 
or  expenses  in  connection  with  the 
proposed  transaction. 

Notice  to  Interested  Persons:  Because 
The  Pawlowskis  are  the  sole  Plan 
participants,  the  Department  has 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  of  the 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for 
hearing  must  be  received  by  the 
E)epartment  within  30  days  of  the  date  of 
publication  of  this  notice  of  proposed 
exemption. 

For  Further  Information  Contact:  Mrs. 
Betsy  Scott  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

General  Infonnatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
aod  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transction  is 
subject  to  an  administrative  or  statutory 
exemption  is  not  dispositive  of  whether 


the  transaction  is  in  fact  a  prohibited 
transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  that  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  14th  d«y  of 
April.  1067. 
Elliot  I.  Daniel. 

Associate  Director  for  ReguJationa  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
(FR  Doa  87-8938  FUed  4-20-87;  8.-45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-245] 

Norttwast  Nuclear  Energy  Co.; 
Integrated  Safety  Assessment 
Proyam;  AvaUat>nity  of  the  Draft 
Integrated  Safety  Assessment  Report 
for  th«  MWstone  Nuclear  Powar 
Station,  Unit  No.  1 

The  Nuclear  Regulatory  Commission's 
(NRC)  Office  of  Nuclear  Reactor 
Regulation  has  published  its  Draft 
Integrated  Safety  Assessment  Report 
(ISAR)  (NUREG-1184)  related  to  the 
Northeast  Nuclear  Energy  Company's 
(licensee]  Millstone  Nuclear  Power 
StaHon,  Unit  No.  1.  located  in  New 
London  Coimty,  Connecticut. 

The  Integrated  Safety  Assessment 
Program  (ISAP)  was  initiated  by  the 
NRC  to  conduct  integrated  assessments 
for  operating  reactors  to  establish 
integrated  implementation  schedules. 
This  report  documents  the  review  of 
Millstone  Unit  No.  1,  which  is  one  of  two 
plants  being  reviewed  under  the  pilot 
program  for  ISAP.  This  report  indicates 
how  85  topics  selected  for  review  were 
addressed  and  presents  the  staff's 
recommendations  regarding  the 
corrective  actions  to  resolve  the  85 
topics  and  other  actions  to  enhance 
plant  safety.  The  report  is  being  issued 
in  draft  form  to  obtain  comments  &om 
the  licensee,  nuclear  safety  experts,  and 
the  Advisory  Committee  for  Reactor 
Safeguards.  Once  those  comments  have 
been  resolved,  the  staff  will  present  its 
positions,  along  with  a  long-term 
implementation  schedule  fit>m  the 
licensee,  in  the  final  version  of  this 
report. 

The  draft  ISAR  is  being  made 
available  at  the  NRC's  Public  Document 


Room.  1717  H  Street.  NW..  Washington. 
DC  20555  and  at  Waterford  Public 
Library,  Rope  Ferry  Road.  Route  156. 
Waterford.  Connecticut  06385  for 
inspection  and  copying.  A  free  single 
copy  of  draft  ^aJREG-1184,  to  the  extent 
of  supply,  may  be  obtained  by  writing  to 
the  Distribution  Section.  Document 
Control  Branch,  Division  of  Information 
Support  Services.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  A  copy  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room.  1717  H 
Street.  NW.,  Washington.  DC  20555. 

Dated  at  Bethesda.  Maryland,  this  15th  day 
of  April.  1987. 

For  the  Nuclear  Regulatory  CommiMion. 
Cflcil  O.  Thomas. 

Director,  Integrated  Safety  Assessment 
Project  Directorate.  Division  ofPWR 
Licensing-B.  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  87-8933  Filed  4-20-B7;  &«  am] 
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SECURmES  AMD  EXCHANGE 
COMMISSION 

[Release  No.  34-24345;  FBe  Na  SR-C80E- 
87-09] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  Terms  of  Options  Contracts 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  March  18, 1987.  the  Chicago 
Board  Options  Exchange,  Incorporated 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

Additions  are  italicized;  deletions  are 
bracketed. 

Terms  of  Option  Contracts 

Rule  24.9.  No  change. 

.  .  .  Interpretations  and  Policies: 

.01    The  procedures  for  adding  and 
deleting  strike  prices  for  index  options 
are  provided  in  Rule  5.5  and 
Interpretations  and  Policies  related 
thereto,  as  otherwise  generally  provided 
by  Rule  24.9,  and  include  the  following: 

a.  Regardless  of  the  price  of  an  index, 
the  interval  between  strike  prices  will 
be  no  less  than  $5.00. 
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b.  New  series  of  index  option 
contracts  may  be  added  up  to  the  fifth 
business  day  prior  to  expiration. 

c.  When  a  new  series  of  index  option 
contracts  with  a  new  expiration  cycle 
are  opened  for  trading,  two  strike  prices 
above  and  two  strike  prices  below  the 
current  index  price  may  be  added. 

d.  When  the  value  of  the  index 
underlying  a  class  of  index  options 
reaches  a  strike  price,  the  Exchange  may 
add  one  or  more  additional  strike  prices 
such  that  there  are  up  to  [two]  three 
strike  prices  above  and  [two]  three 
strike  prices  below  the  strike  price 
which  has  been  reached. 

e.  In  unusual  market  conditions,  the 
Exchange  may  add  additional  series  of 
index  option  contracts  up  to  [three] /our 
strike  prices  above  and  [ihreej  four 
strike  prices  below  the  current  index 
price. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  provide 
necessary  flexibility  for  the  Exchange  to 
add  series  of  index  option  contracts  at 
sufficient  price  intervals  away  from  the 
existing  index  value  to  allow 
appropriate  trading  strategies  to  be 
effectuated. 

In  recent  days,  the  index  value  in  the 
S&P  100  Index  OpUons  ("OEX")  has,  on 
an  intra-day  basis,  moved  as  many  as  13 
points.  This  volatile  price  movement 
results  in  two  particularly  acute 
problems  in  trading.  First,  the  volatility 
dramatically  increases  the  price  of  the 
existing  options,  thereby  limiting  the 
ability  to  hedge  with  lower  priced 
options.  Second,  the  process  for 
introduction  of  new  strikes  requires 
some  degree  of  lead  time  and 
consequently  relief  cannot  be  offered  to 
the  marketplace  rapidly  enough  to  deal 
with  this  circumstance. 

The  Exchange  has  previously  secured 
some  relief  in  this  area.  See  SR-CBOE- 
84-22.  as  amended.  As  approved  by  the 
Commission,  the  referenced  proposed 
rule  change  allows  for  the  maintenance 


of  two  out-of-the-money  strike  prices  in 
index  options,  and  a  third  can  be  added 
in  unusual  market  conditions.  This 
relief,  however,  has  been  inadequate  to 
deal  with  the  increasing  circumstances 
wherein  index  options  trade  through  a 
substantial  number  of  strike  prices  on  a 
very  short-term  basis.  The  Exchange 
beUeves  that  the  addition  of  an 
additional  out-of-the-money  strike  price 
interval  in  unusual  market  conditions  is 
an  appropriate  step. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Securities  Exchange  Act  of  1934  and 
in  particular  the  requirements  of  section 
6  of  the  Act  and  the  Rules  and 
Regulations  thereunder  in  that  the 
proposed  rule  change  will  accommodate 
market  participants'  investment  needs 
and  objectives,  increase  market  depth 
and  liquidity  and  improve  the  market 
efficiency.  It  should  also  be  noted  that 
the  Exchange  does  not  believes  that  the 
increased  number  of  strike  prices  will 
impair  market  efficiency  by  dispersing 
trading  activity.  To  the  contrary,  the 
Exchange  believes  that  market 
participants  are  enabled,  by  hedging 
activity  in  the  additional  strike  prices,  to 
assume  greater  positions  in  the 
preexisting  option  series. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  soUcited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  rspect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubhc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
Copies  so  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  12, 1987. 

For  the  Commission  by  the  Divigion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  15. 1987. 
Shirley  E.  Hollia, 

Assistant  Secretary. 

[FR  Docs.  87-8928  Filed  4-20-67;  a-45  am] 
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[Release  Na  34-24347;  File  No.  SR-CBOE- 
87-12] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Ctiange 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s  (b)(1).  noUce  is  hereby 
given  that  on  March  20. 1987,  the 
Chicago  Board  Options  Exchange. 
Incorporated  ("CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  QI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
enable  the  Exchange  to  add  two-and-a- 
half  cent  exercise  prices  in  British  pound 
option  contracts,  either  singly  or  at  the 


same  time  as  the  next  exercise  price  is 
added. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below. 

fA)  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Purpose  of  this  proposed  rule 
change  is  to  allow  the  listing  of 
additional  exercise  prices  in  British 
pound  option  contracts  to  enable  the 
Exchange  to  compete  with  the  Chicago 
Mercantile  Exchange  and  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  both  of  which  currently  have 
$.025  strike  price  intervals  on  British 
pound  option  contracts.  The  statutory 
basis  for  the  proposed  rule  change  is 
section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  facilitate  transactions  in 
British  pound  option  contracts. 

(B) Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  1934  Act  because 
the  rule  change  is  substantively 
identical  to  a  proposed  rule  change 
previously  filed  by  the  Phlx  and 
approved  by  the  Commission. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  6  and  the  rules 


and  regulations  thereunder.  This  rule 
change  will  provide  investors  in  a  non- 
volatile currency  with  more  choices  as 
to  their  participation  in  this  market.  The 
flexibility  of  switching  from  a  $.05  to 
$.025  intervals  will  enable  the  Exchange 
to  be  competitive  with  the  Chicago 
Mercantile  Exchange  and  the  Phlx 
which  currently  have  $.025  intervals  on 
British  Pound  option  Contracts. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
because  the  proposed  rule  change  is 
substantively  identical  to  a  rule 
proposal  previously  filed  by  the  Phlx 
and  approved  by  the  Commission.'  The 
strike  price  revision  also  is  similar  to 
others  the  Commission  has  approved  in 
non-volatile  currencies. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi*om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  12. 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 
Assistant  Stcretary. 
Dated:  April  15. 1987. 
[FR  Doc.  87-6927  Filed  4-20-67:  8:45  am] 
BILUNO  coos  W10-01-II 


■  See  Securities  Exchange  Act  Releate  No.  24103. 
February  13,  tSST. 
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[ReL  No.  34-24330;  Fil*  No.  SR-MCC-87-2) 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corp.;  1987  Trade 
Recording  Fee  Schedule;  Filing  and 
Imntediate  Effectiveness  of  Proposed 
Rule  Change 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  April  2. 1987.  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  with  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Otganization'B 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  the  1987 
Trade  Recording  Fee  Schedule. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Midwest  Clearing  Corporation 
has  implemented  a  revised  schedule  of 
charges  for  trade  recording  for  trades 
recorded  on  or  after  March  2, 1987.  The 
MCC  fee  changes  will  result  in  lower 
trade  recording  costs  for  most  firms. 

Each  year  MCC  analyzes  the  cost  of 
providing  trade  recording  and  clearing 
services  to  its  participants  in  order  to 
determine  how  well  the  fee  structure 
matches  the  cost  of  providing  these 
services.  The  study  includes  an  analysis 
of  MCC  services  as  they  compare  with 
services  and  fees  in  other  market  places 
and  to  determine  how  well  MCC  has 
addressed  the  broader  needs  of  the 
financial  community.  The  analysis 
indicated  that  MCC  could  improve  the 
cost  effectiveness  of  trade  recording 
services  for  all  participants  by  lowering 
costs  for  trades  in  the  1-1000  share 


category  and  eliminating  the  trade  per 
day  discoxmt  calculations  previously 
offered  to  high  volume  participants.  To 
encourage  large  firms  to  use  MCC 
services,  a  discount  for  high  volume 
users  who  record  10.000  or  more  trades 
per  month  will  still  be  in  effect  but  will 
apply  to  that  category  of  trades  in  the 
1000  share  size  and  above  where  a  slight 
increase  in  fees  would  have  an  impact. 
The  new  structure  effectively  lowers 
costs  for  most  participants  while 
assuring  MCC  that  the  cost  of  providing 
trade  recording  services  is  covered. 

The  proposed  rule  change  is 
consistent  with  section  17A(b)(3)(D)  in 
that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  MCC's 
Participants. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  beheve  that  the  proposed  fee 
schedule  will  impose  any  burdens  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  nJe  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conunission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  end  should 
be  submitted  by  May  12, 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regtilation.  pursuant  to  delegated 
authority. 

Dated:  April  13, 1987. 
Shirley  E.  Mollis, 

Assistant  Secretary. 

ExUhit  A— 1967  Trade  Recording  Fees 

Fffecitve  March  2, 1987,  MCC  Trade 
Recording  fees  will  be  changed  to  the 
following  schedule: 
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The  monthly  MCC/MSTC  billing 
statement  will  continue  to  reflect  the 
total  number  of  trades  by  type  (round/ 
mix  lot,  odd  lot,  etc.).  The  associated 
fees  will  continue  to  be  provided  in  an 
additional  statement  titled  'Trade 
Recording  Fees"  which  will  be  provided 
each  month.  This  statement  will  reflect 
the  above  schedule,  categorized  by 
share  size  with  the  appropriate  fee 
applied. 

In  addition,  a  discount  of  $0.15  per 
trade  side  recorded  will  be  applied  to 
the  trade  recording  fees  for  trades  of 
1000  shares  and  larger  when  a 
participant  exceeds  10,000  recorded 
trade  sides  each  month. 

Discount  Schedule 

Total  trades  recorded  exceeds  10,000 
trades  in  any  given  month. 
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For  participants  whose  volume 
qualifies  them  for  the  discount,  the 
'Trade  Recording  Fees"  statement  will 
reflect  the  cost  for  trades  in  the  1000 
share  and  above  category  less  the  $0.15 
per  trade  side  discount  The  statement 
will  show  a  total  trade  recording  fee  for 
the  month  including  non-discounted 
trades. 

This  fee  will  continue  to  be  charged 
through  the  MST  System  as  a  cash 
adjustment  separate  from  the  MCC/ 
MSTC  monthly  billing.  Both  fees  will  be 
processed  on  the  sixth  business  day  of 
the  month  via  a  "BLCLND"  entry  on  the 
daily  activity  report. 

(PR  Doc.  87-8878  Filed  4-20-87;  8:45  am) 

BILUNG  CODE  WIO-OI-M 


[Release  No.  34-24342;  FH*  No.  SR-MSTC- 
87-4J 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Co.;  MSTC 
Revised  Policy  on  Liability  for  Lost 
Use  of  Funds  Due  to  the  Late 
Processing  of  Call/Put/Maturity 
Redemptions 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  March  5, 1987,  the  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Orgamzation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  a  Bulletin 
and  Procedures  describing  Midwest 
Securities  Trust  Company's  ("MSTC") 
revised  policy  on  liability  for  lost  use  of 


funds  due  to  the  late  processing  of  call/ 

put/maturily  redemptions. 

n.  Self'Regulatory  Organization's 

Statement  of  the  Purpose  of,  and 

Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  fding  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MSTC  has  historically  adhered  to  a 
policy,  approved  by  its  Board  of 
Directors,  of  not  assuming  liability  or 
honoring  claims  for  the  lost  use  of  funds 
caused  by  the  delay  in  crediting 
payments  to  the  accounts  of  MSTC 
Participants.  The  rationale  for  this 
policy  was  based  principally  on  MSTC's 
limited  profit  objective  and  the  nature  of 
MSTC's  capacity  as  an  agent  in  the 
maintenance  and  safekeeping  of 
securities  on  behalf  of  its  Participants. 
However,  recent  events  in  call/put/ 
maturity  redemptions  have  occasioned  a 
re-rewiew  of  this  policy,  both  from  the 
point  of  view  of  the  MSTC  Depository 
and  MSTC  Participants.  Declines  in 
interest  rates  occurring  primarily  in  the 
last  half  of  1986  resulted  in  a  significant 
increase  in  the  number  of  full  and 
partial  redemptions  of  public  and 
private  debt  securities,  particularly 
municipal  bonds.  The  increased 
redemption  volume  caused  considerable 
burdens  on  the  operations  staffs  of 
financial  intermediaries,  securities 
depositories  and  their  participants, 
which  sometimes  resulted  in  delayed 
redemption  processing  and  payments  to 
the  ultimate  beneficial  holders  of  such 
securities. 

In  some  instances,  delays  in 
processing  and  crediting  to  MSTC 
Participants  of  collected  funds  has 
allowed  MSTC  to  invest  collected  funds 
which  would  otherwise  be  made 
available  and  distributed  to  its 
participants.  Based  on  the  foregoing,  as 
well  as  independent  analysis  by  MSTC 
management,  MSTC's  Board  of  Directors 
has  approved  a  change  in  MSTC's 
current  liability  policy  in  recognition  of 
MSTC's  responsibility  to  act 


expeditiously  lor  its  Participants  and 
promptly  distribute  income  funds.  As 
described  more  fully  in  the  attached 
Exhibit,  and  subject  to  the  conditions 
contained  dierein,  for  called  bonds  with 
a  payable  date  on  May  1, 1987  or 
thereafter,  MSTC  will  assume  liability 
for  lost  use  of  funds  for  the  period  of 
time  beginning  on  the  seventh  (7) 
business  day  after  such  payable  date, 
and  ending  on  the  actual  payment  date. 
MSTC  will  compute  and  pay  interest 
due  Participants  automatically  upon  the 
crediting  of  the  redemption  proceeds. 
MSTC  will  not,  however,  pay  interest  or 
honor  claims  where  such  interest  is 
$500.00  per  cusip  or  less.  Furthermore, 
MSTC  will  not  assume  liability  for 
interest  payments  when  the  (i)  cause  of 
delay  in  payment  is  wholly  or 
substantially  due  to  acts  or  failure  to  act 
on  the  part  of  a  third  party  (such  as  an 
issuer,  trustee  or  agent),  or  (ii)  the  third 
party  is  not  in  substantial  compliance 
with  the  industry  standards  set  forth  in 
Securities  Exchange  Act  Release  No.  34- 
23856  (December  3. 1988.  the  substance 
of  which  has  been  previously  distributed 
to  MSTC  Participants). 

Finally,  the  attached  Bulletin 
describes  MSTC's  plan  to  distribute 
accrued  interest  income  to  Participants. 
On  or  about  July  15. 1987,  MSTC  will 
prorate  and  refund  such  income  in 
proportion  to  each  Participants  dollar 
volume  of  call  collection  activity 
(amounts  collected  and  disbursed  to 
participants)  during  the  time  periods 
described  in  the  Bulletin. 

The  purpose  of  the  interest  refund 
policy  is  to  refund  invested  collected 
funds  which  would  otherwise  be 
available  to  Participants,  as  well  as 
alleviate  the  costly  and  time  consuming 
process  to  both  MSTC  and  Participants 
in  the  preparation,  research  and 
resolution  of  individual  call/put/ 
maturity  claims  for  payment  dates  prior 
to  May  1, 1987. 

The  proposed  rule  change  is 
consistent  with  the  Securities  Exchange 
Act  of  1934  in  that  it  facilitates  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  proposed  rule  change  also  clarifies 
certain  KfiSTC  responsibilities  and 
obligations  regarding  the  safekeeping  of 
securities  and  funds  which  are  in  its 
custody  or  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

While  MSTC  has  not  generally 
solicited  or  received  comments, 
members  of  MSTC's  Operations 
Committee  and  Board  of  Directors  have 
reviewed  and  approved  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  fihng  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  wdth  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submission  should  refer  to  File  No.  SR- 
MSTC-87-4  and  should  be  submitted  by 
May  12. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  14, 1987. 
Shiriey  E-HoUia. 
Assistant  Secretary. 
(PR  Doc  87-8880  Filed  4-20-87;  8:45  am] 
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[ReiMM  Na  34-24344;  FUe  Na  SR-NASO- 
87-12] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
February  20, 1987,  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder  to 
amend  its  By-Laws  and  Code  of 
Procedure  to  provide  Extended  Hearing 
Committees  for  certain  disciplinary 
actions. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24184,  March  5, 1987)  and  by  publication 
in  the  Federal  Register  (52  FR  7717, 
March  12, 1987).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Marl(et  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Dated:  April  15, 1987. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
(FR  Doc.  87-8879  Filed  4-20-87;  8:45  am] 

BtaJNQ  CODE  M10-01-M 


[Ratease  No.  34-  24341;  FH*  No.  SR-NYSE- 
87-11 J 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Opening 
Price  Settlement  of  Expiring  NYSE 
Composite  and  Beta  Index  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  April  6. 1987,  the  New 
York  Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  March  13, 1987  the  Exchange  filed 
a  proposed  rule  change  to  change  the 
setUement  pricing  of  expiring  stock 
index  options  to  the  opening  prices  on 
expiration  Friday.'  That  rule  filing  only 
was  effective  with  respect  to  index 
options  contracts  expiring  in  June.  In 
particular,  the  Exchange  modified  the 
definition  of  "Current  Index  Group 
Value"  in  Rule  700(b)(17)  to  permit  tiie 
Exchange  to  specify  that  the  value  upon 
exercise  of  options  on  the  NYSE 
Composite  Index  and  the  NYSE  Beta 
Index  on  expiration  Friday  is  to  be 
calculated  from  the  opening  prices  for 
the  constituent  stocks  on  that  day.  The 
Exchange  made  conforming  changes  to 
the  contract  specifications  for  options 
on  both  indexes  to  make  clear  that 
trading  ceases  on  the  Thursday  before 
expiration  Friday.  The  Exchange  now 
proposes  to  make  permanent  the  rule 
changes  proposed  in  that  filing. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  A.  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose.  The  purpose  of  the 
proposed  rule  change  is  to  ameliorate 
the  impact  of  the  concurrent  expiration 
of  index  options  and  futures  on  the 
markets  for  individual  stocks  and  on  the 
stock  market  as  a  whole.  The  Exchange 
believes  that  settiing  index  futures  and 
options  based  upon  the  opening  prices 
of  the  constituent  stocks,  and  thereby 
permitting  use  of  the  Exchange's 
opening  procedures  in  handling  the 
accompanying  stock  volume,  is  the  best 
strategy  for  addressing  widely-held 
concerns  about  the  actual  and  potential 


'  See  SR-^fYSE-87-08.  and  3/16/87  Letter  to 
Sharon  M.  Lawton.  Branch  Chief.  SEC.  from  Daniel 
P.  Odell.  Assistant  Secretary.  NYSE.  This  rule  filing 
was  approved  in  Securities  Elxchange  Act  Release 
No.  24276. 


BEST  COPY  AVAILABLE 


13164 


Federal  Register  /  Vol.  52.  No.  76  /  Tuesday.  April  21.  19B7  /  Notices 


impact  of  the  derivative  products  on  the 
pricing  mechanism  and  integrity  of  the 
stock  market. 

(b)  StatutcHy  Basis.  The  basis  under 
the  Act  for  the  proposed  rule  change  is 
section  6(b)(5).  which  requires  that  the 
rules  of  the  Exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  &om 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  SoKdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conunision  and 
any  person,  other  than  those  that  may 
be  withheld  from  the  public  in 


accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the 
abovementioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  May 
12, 19»7. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  14, 1987. 
Shirley  E.  HoDis, 
Assistant  Secretary. 
[PR  Doc.  87-8881  Filed  4-20-87;  8:45  am] 
BtULMM  COOC  W14-01-II 


[RaiMM  No.  IC-15687;  812-6474] 

CitlCMO,  Inc.;  CoHaterallzed  Mortgage 
Obligations 

April  15, 1987. 

aoency:  Securities  and  Exchange 
Commission  ("SEC). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act") 

Applicant  CitiCMO,  Inc. 

Relevant  1940  Act  Sections: 
Exen^tion  requested  imder  section  6(c) 
fi^jm  all  provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  conditionaUy  exempting 
Applicant  and  certain  trusts  that  it  may 
from  all  provisions  of  the  1940  Act  in 
connection  with  the  proposed  issuance 
of  collateralized  mortage  obligations 
and  sale  of  beneficial  ownership 
interests  in  such  trust. 

Filing  Date:  The  application  was  filed 
on  November  13, 1986  and  amended  on 
February  28,  and  April  3, 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pan.,  on 
May  8. 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
fiotiication  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 


CitiCMO,  Inc.,  55  Water  Street  New 
York.  NY  10043. 

FOR  FliRTHER  INFORMATK>N  CONTACT: 

Denis  R.  Molleur.  Staff  Attorney  at  (202) 
272-2363  Of  Brion  R.  Thompson.  Special 
Counsel  at  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

StlPPt^EMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

(1)  Applicant  is  an  indirect  wholly- 
owned  subsidiary  of  Citicorp,  a 
Delaware  corportion.  Applicant  a 
newly-formed  Delaware  Corporation, 
was  incorporated  to  facilitate  the 
financing  of  mortgage  loans  through  the 
establishment  of  one  or  more  trusts 
("Trusts")  for  the  limited  purpose  of 
issuing  one  or  more  series  ("Series")  of 
bonds  ("Bonds")  and  investing  in  certin 
Mortgage  Certificates  '  which  will  be 
used  to  collateralize  such  Bonds.  No 
Trust  will  engage  in  any  other  unrelated 
business  or  investment  activity. 

(2)  Applicant  will  establish  one  or 
more  Trusts  pursuant  to  separate  trust 
agreements  (each  a  'Trust  Agreement") 
between  Applicant  as  settlor,  depositor 
and  sole  beneficial  owner,  and 
Wilmington  Trust  Company  or  another 
independent  bank,  trust  company  or 
fiduciary  acting  as  owner  trustee  (the 
"Owner  Trustee"). 

(3)  Under  the  terms  of  each  Trust 
Agreement  Applicant  will  convey  trust 
property  to  the  related  Trust  in  return 
for  certificates  or  other  instruments 
evidencing  beneficial  ownershjip  of  the 
Trust  created  under  such  Trust 
Agreement  ('Trust  Certificates").  Each 
Trust  acting  through  the  Owner  Trustee. 
will  issue  on  or  more  Series  of  Bonds 
and,  simultaneously  with  the  sale  of 


>  "Mortgage  Ccrtiflcatet"  will  be  limited  to 
mortgage  pam-through  certificate!  and  certain  other 
certificate*  which  are  fuUjr  gnaranteed  a«  to 
principal  and  Interett  by  the  Covemment  Natiooal 
Mortgage  Ajaociation  ('•CNMA  Certificate*"), 
Morgage  Participation  CertiGcales  and  certain  other 
certificate*  baited  by  the  Federal  Home  Loan 
Mortgage  Corportioa  fTHLMC  Certificate*")  and 
Guaranteed  Mortgage  Pa8»-Through  Certificate* 
and  Stnpped  Mortgage-Backed  Securitiea  issued  by 
the  Federal  National  Mortgage  Aaaociation  ('TNMA 
Certificate*")  (coUectiveiy,  "Mortgage  Certificate*  "). 
Mortgage  Certificates  included  in  the  Collateral  may 
or  may  not  be  Whole  Pool  Collateral.  In  addition  to 
the  Mortgage  Certificate*  sfirectly  securing  At 
Bonds,  a  Series  may  have  additional  collateral 
which  may  Include  cash,  a  letter  of  credit,  certain 
collection  accounts,  debt  service  reser¥e  funds  and 
other  reaenr*  fund*,  the  retnve*tnient  incoma  on 
such  distributions  and  deposits,  and/or  payment* 
under  any  minimum  principal  payment  agreement 


Federal  Register  /  Vol.  52.  No.  76  /  Tuesday,  April  21,  1987  /  Notices 


13165 


such  Series,  purchase  the  Mortgage 
Certificates  that  will  secure  such  Series 
of  Bonds.  Each  Trust  will  pledge  the 
collateral  {"Collateral")  for  a  particular 
Series  of  Bonds,  including  the  Mortgage 
Certificates  and  certain  other  collateral, 
which  may  include  on  or  more  reserve 
funds,  to  the  independent  trustee  (the 
"Bond  Trustee")  under  an  indenture  (the 
"Indenture")  between  the  Trust  and  the 
Bond  Trustee,  as  supplemented  by  a 
series  suplement  ("Series  Supplement") 
relating  to  such  Series  and  will  be 
subject  to  the  lien  of  the  related 
Indenture.  The  Bond  Trustee  will  hold 
such  Collateral  as  security  only  for  that 
Series  of  Bonds,  and  the  holders  of 
Bonds  of  such  Series  (the 
"Bondholders")  will  be  entitled  to  the 
equal  and  porportionate  benefits  of  such 
security  as  if  the  same  had  been  granted 
by  a  corporate  issuer. 

(4)  In  the  case  of  each  Series  of  Bonds: 
(a)  Each  Trust  will  hold  no  substantial 
assets  other  than  the  Mortgage 
Certificates;  (b)  the  Bonds  will  be 
sectu^d  by  Mortgage  Certificates  having 
a  collateral  value  determined  under  the 
Indenture,  at  the  time  of  issuance  and 
following  each  payment  date,  equal  to  or 
greater  than  the  outstanding  principal 
balance  of  the  Bonds:  (c)  distributions  of 

principal  and  interest  received  on  the 
Mortgage  Certificates  securing  the 
Bonds  and  any  applicable  reserve  funds, 
plus  reinvestment  income  thereon,  will 
be  sufficient  to  pay  all  interest  on  the 
Bonds  and  to  retire  each  class  of  Bonds 
by  its  stated  maturity;  and  (d)  the 
Mortgage  Certificates  will  be  assigned 
by  the  Owner  Trustee  to  the  Bond 
Trustee  and  will  be  subject  to  the  lien  of 
the  related  Indenture. 

(5)  Each  Series  of  Bonds  to  be  issued 
may  contain  one  or  more  classes  of 
variable  or  floating  rate  Bonds  which 
will  have  a  fixed  maximum  rate  of 
interest  ("interest  rate  cap")  that  will  be 
payable  on  the  Bonds  (or  the  minimum 
rate  of  interest,  in  the  case  of  an 
inverse-floating  rate  Bond).  Any  Series 
of  Bonds  containing  one  or  more  classes 
of  variable  or  floating  interest  rate 
Bonds  will  be  structured  with  reference 
to  the  interest  rate  caps  for  that 
particular  Series,  insuring  that  the 
scheduled  distributions  on  the  Mortgage 
Certificates  together  with  the  other 
Collateral  pledged  to  secure  the  Bonds 
will  be  sufficient  to  make  all  payments 
on  principal  and  interest  on  the  Bonds, 
even  if  the  interest  rate  on  any  class  of 
variable  or  floating  interest  rate  Bonds 
climbed  to  the  interest  rate  cap  in  the 
first  interest  period  and  remained 
constant  throughout  the  life  of  the 
Bonds. 


(6)  Applicant  further  intends  to  sell 
Trust  Certificates  representing  the 
beneficial  ownership  in  each  Trust  to 
not  more  than  one  hundred  investors  in 
transactions  not  involving  a  public 
offering  within  the  meaning  of  section 
4(2)  of  the  Securities  Act  of  1933  ("1933 
Act").  Such  investors  will  be  those  who 
traditionally  engage  in  investing  in 
mortgages  or  mortgage  related 
instruments,  or  such  other  investors  who 
would  qualify  as  "accredited  investors" 
as  such  term  is  defined  in  Regulation  D 
to  the  1933  Act  ("Owners").  The 
subsequent  transfer  of  Trust  Certificates 
will  be  also  limited  to  private 
placements  to  these  types  of  investors. 
Each  investor  will  represent  that  it  is 
purchasing  such  Trust  Certificates  for 
investment  purposes.  The  Trust 
Agreement  relating  to  each  Trust  will 
prohibit  the  transfer  of  Trust  Certificats 
for  such  beneficial  interests  if  there 
would  be  more  than  one  hundred 
Owners  of  such  certificates  at  any  time. 

(7)  Neither  the  holders  of  the 
beneficial  interests  of  any  of  the  Trusts, 
the  Owner  Trustee  nor  the  Trustee  will 
be  able  to  impair  the  security  afforded 
by  the  Mortgage  Certificates  to  the 
holders  of  the  Bonds.  That  is,  without 
the  consent  of  each  Bondholder  to  be 
affected,  neither  the  Owners  of  the 
Trust,  the  Owner  Trustee  nor  the  Bond 
Trustee  will  be  able  to:  (1)  Change  the 
stated  maturity  on  any  Bonds;  (2)  reduce 
the  principal  amount  or  the  rate  of 
interest  on  any  Bonds;  (3)  change  the 
priority  of  payment  on  any  class  of  any 
Series  of  Bonds;  (4)  impair  or  adversely 
affect  the  Mortgage  Certificates  securing 
a  Series  of  Bonds;  (5)  change  the 
provisions  in  the  Indenture  in  such  a 
manner  as  to  affect  the  calculation  of 
the  debt  service  requirement  for  any 
Bond  or  the  rights  of  the  holder  of  any 
Bond  to  the  provisions  for  mandatory 
redemption  of  Bonds;  (6)  permit  the 
creation  of  a  lien  ranking  prior  to  or  on  a 
parity  with  the  lien  of  the  related 
Indenture  with  respect  to  the  Mortgage 
Certificates;  (7)  terminate  the  lien  of  the 
Indenture  on  any  Collateral  at  any  time 
subject  thereto  (except  in  certain  limited 
circumstances  expressly  permitted  in 
the  Indenture);  or  (8)  otherwise  deprive 
the  Bondholders  of  the  security  afforded 
by  the  lien  of  the  related  Indenture. 

(8)  The  ability  of  the  Applicant  to  sell 
Trust  Certificates  in  each  Trust  will  not 
alter  the  payment  of  cash  flows  under 
the  Indenture,  including  the  amounts  to 
be  deposited  in  the  collection  account, 
debt  service  reserve  fund  or  Reserve 
Fund  created  pursuant  to  the  Indenture 
to  support  payments  of  principal  and 
interest  on  the  Bonds. 


(9)  No  Owner  of  a  controlling  interest 
in  a  Trust  (as  the  term  "control"  is 
defmed  in  Rule  405  under  the  1933  Act), 
will  be  affiliated  with  either  (a)  any 
custodian  which  may  hold  the  Collateral 
on  behalf  of  the  Bond  Trustee  or  (b)  any 
nationally  recognized  statistical  rating 
agency  rating  the  Series  of  Bonds. 
Moreover,  none  of  the  Owners  of  the 
Trust  Certificates  of  a  particular  Trust 
will  be  affiliates  of  the  Bond  Trustee 
under  the  Indenture  relating  to  the 
Bonds  issued  by  such  Trust. 

(10)  The  interest  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  ability  of  the  Applicant  to  sell 
beneficial  interests  in  each  Trust,  and 
there  will  not  be  a  conflict  of  interest 
between  the  Bondholders  and  the 
Ovwiers  of  the  Trust  Certificates 
because:  (a)  The  Mortgage  Certificates 
which  initially  will  be  deposited  into 
each  Trust  will  not  be  speculative  in 
nature  since  they  will  consist  solely  of 
the  Mortgage  Certificates,  which  are 
guaranteed  as  to  timely  payment  of 
interest  and  timely  or  ultimate  payment 
of  principal  by  each  respective  agency; 
(b)  each  Series  of  Bonds  will  only  be 
issued  provided  an  independent 
nationally  recognized  statistical  rating 
agency  has  rated  such  Bonds  in  one  of 
the  two  highest  rating  categories:  (c)  the 
Indenture  under  which  a  Series  of  fiionds 
will  be  issued  subjects  the  Collateral 
pledged  to  secure  the  Bonds  of  such 
Series,  all  income  distributions  thereon 
and  all  proceeds  from  a  conversion, 
voluntary  or  involuntary,  of  any  of  such 
Collateral  to  a  fu-st  priority  perfected 
security  interest  in  the  name  of  the  Bond 
Trustee  on  behalf  of  the  Bondholders;^ 
and  (d)  the  Owners  of  the  Trust 
Certificates  are  entitled  to  receive 
current  distributions  representing  the 
residual  payments  on  the  Collateral 
from  eadi  Trust  in  accordance  vsrith  the 
terms  of  the  applicable  Trust 
Agreement,  which  distributions  are 
analogous  to  dividends  payable  to  a 


•  The  Indenture  further  tpecirically  provide*  that 
no  amounts  may  be  released  from  the  lien  of  the 
Indenture  to  be  remitted  to  the  issuing  Trust  (and 
any  Owner  of  Trust  Certincates  thereof)  until  (i)  the 
Bond  Trustee  has  made  the  scheduled  payment  of 
principal  and  interest  on  the  Bonds,  (ii)  the  Bond 
Trustee  has  received  all  fees  currently  owed  to  it. 
(iii)  the  firm  of  independent  accountants  have 
received  all  fees  owed  to  it  for  services  rendered 
under  the  Indenture,  and  (iv)  to  the  extent  required 
by  any  Series  Supplement  executed  in  connection 
with  the  issuance  of  a  Series  of  Bonds,  deposits 
have  been  made  to  certain  Reserve  Funds  which 
will  ultimately  be  used  to  make  payments  of 
principal  and  Interest  on  the  Bonds.  Once  amounts 
have  been  released  from  the  lien  of  the  Indenture, 
the  Trust  Agreement  for  each  Trust  provides  that 
the  Owner  Trustee  under  the  Trust  Agrvement  has  a 
lien  superior  to  that  of  the  Owners  of  the  Trust 
CertificatBi  of  the  Trust  to  the  remaining  cash  flow. 
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shareholder  of  a  corporate  issuer  of 
collateralized  mortgage  obligations. 
Furthermore,  unless  the  Trust  elects  to 
be  treated  as  a  "real  estate  mortgage 
investment  conduit"  ("REMIC") 
pursuant  to  the  Internal  Revenue  Code 
of  1986,  the  Owners  will  be  liable  for  the 
expenses,  taxes  and  other  liabilities  of 
the  Trust  [other  than  the  principal  and 
interest  on  the  Bonds)  to  the  extent  not 
previously  paid  &om  the  Trust  estate. 
The  choice  of  the  form  of  issuer  for  the 
Bonds  and  the  identity  of  the  owners  of 
the  equity  interests  in  such  issuer, 
however,  will  not  alter  in  any  respect 
the  payments  made  to  the  holders  of 
such  Bonds,  which  will  be  payments 
governed  by  an  indenture  meeting  the 
requirements  of  the  Trust  Indenture  Act 
of  1939. 

(11)  The  election  by  any  Trust  to  be 
treated  as  a  REMIC  will  have  no  effect 
on  the  level  of  the  expenses  that  would 
be  incurred  by  any  such  Trust.  Any 
Trust  that  elects  to  be  treated  as  a 
REMIC  will  provide  for  the  payment  of 
administrative  fees  and  expenses  by 
any  of  four  methods  which  are  set  forth 
in  the  application.  Each  Trust  will  insure 
that  the  anticipated  level  of  fees  and 
expenses  will  be  more  than  adequately 
provided  for  regardless  of  which  or  all 
of  the  methods  are  selected  by  such 
Trust. 

(12)  The  aggregated  interests  of  the 
Owners  of  the  Trust  Certificates  in  the 
Collateral  and  the  expected  payments  to 
be  made  to  the  Ovmers  of  the  Trust 
Certificates  will  be  far  less  than  the 
payments  made  to  Bondholders.  In 
addition.  Applicant  does  not  intend  to 
deposit  in  any  Trust,  Mortgage 
Certificates  with  a  collateral  value 
which  exceeds  120  percent  of  the 
aggregate  original  principal  amount  of 
such  Bonds  at  the  time  of  issuance. 

(13)  Except  to  the  extent  permitted  by 
the  limited  right  to  substitute  mortgage 
collateral,  it  will  not  be  possible  for  the 
Owners  of  the  Trust  Certificates  to  alter 
the  mortgage  collateral  initially 
deposited  into  Trust,  and  in  no  event 
will  such  right  to  substitute  mortgage 
collateral  result  in  a  dimunition  in  the 
value  or  quality  of  such  mortgage 
collateral.  Although  it  is  possible  that 
any  mortgage  collateral  substituted  for 
the  mortgage  collateral  initially 
deposited  into  a  Trust  may  have  a 
different  prepayment  experience  than 
the  substituted  mortgage  collateral,  the 
interests  of  the  Bondholders  will  not  be 
impaired  because:  (a)  The  prepayment 
experience  of  any  mortgage  collateral 
will  be  determined  by  market  conditions 
beyond  the  control  of  the  Owners  of  the 
Trust  Certificates,  which  market 
conditions  are  likely  to  affect  all 


mortgage  collateral  of  similar  payment 
terms  and  maturities  in  a  similar 
fashioa;  (b)  the  interests  of  the  Owners 
of  the  Trust  Certificates  are  not  likely  to 
be  greatly  different  &om  those  of  the 
Bondholders  with  respect  to  mortgage 
collateral  prepayment  experience;  and 
(c)  to  the  extent  that  it  may  be  possible 
for  the  Owners  of  the  Trust  Certificates 
to  cause  the  substitution  of  mortgage 
collateral  which  has  a  different 
prepayment  experience  than  the  original 
mortgage  collateral,  this  situation  is  no 
different  for  the  Bondholders  than  the 
traditional  structure  for  collateralized 
mortgage  obligations  where  the  Bonds 
are  issued  by  an  entity  which  is  a 
wholly-owned  subsidiary.  Further,  due 
to  the  fact  that  there  will  be  more  than 
one  Owner  of  each  Trust,  it  appears  less 
likely  that  such  Owners  will  be  able  to 
agree  on  any  desired  substitution  of 
mortgage  collateral  than  if  there  were  a 
single  Owner  which  could  unilaterally 
decide  on  the  timing  and  execution  of 
the  substitution. 

(14)  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest 
because:  (a)  The  acquisition  of  the 
Mortgage  Certificates  and  issuance  of 
Bonds  by  the  Trusts  are  not  the  types  of 
activities  intended  to  be  regulated  by 
the  Act:  (b)  the  disclosure  to  Owners  of 
a  Trust  and  the  restriction  of  such 
potential  Owners  to  a  limited  number  of 
sophisticated  investors  provide 
safegU£uxls  adequate  to  assure  that  such 
potential  Owners  do  not  require  the 
protection  of  the  Act;  (c)  the  activities  of 
the  Tiusts  will  promote  the  public 
interest  by  expanding  the  market  for 
mortgage  securities,  thereby  increasing 
the  pool  of  funds  available  for  mortgage 
loans  and  increasing  the  capacity  of 
mortgage  lenders  to  meet  the  housing 
finance  needs  of  the  nation:  and  (d)  the 
exemption  sought  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicant's  Conditions 

Supplicant  agrees  that  if  an  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following: 

(1)  Each  Series  of  Bonds  will  be 
registered  under  the  Securities  Act, 
unless  offered  in  a  transaction  exempt 
from  registration  pursuant  to  section  4(2) 
of  the  1933  Act. 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Secutrities 
Exchange  Act  of  1934,  as  amended.  The 
mortgage  collateral  directly  securing  the 
Boncte  will  be  limited  to  Mortgage 
Certificates. 

(3)  If  new  mortgage  collateral  is 
substituted,  the  substitute  mortgfige 


collateral  must:  (i)  Be  of  equal  or  better 
quality  than  the  mortgage  collateral 
replaced;  (ii)  have  similar  payment 
terms  and  cash  flow  as  the  mortgage 
collateral  replaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
mortgage  collateral  replaced;  and  (iv) 
meet  the  conditions  set  forth  in 
paragraphs  (2)  and  (4).  In  addition,  new 
mortgage  collateral  may  not  be 
substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 
CertiHcates  initially  pledged  as 
mortgage  collateral.  In  no  event  may 
any  new  mortgage  collateral  be 
substituted  for  any  substitute  mortgage 
coUateraL 

(4)  All  Collateral  securing  a  Series  of 
Bonds  will  be  held  by  the  Bond  Trustee 
or  on  behalf  of  the  Bond  Trustee  by  an 
independent  custodian.  The  custodian 
may  not  be  an  affiliate  (as  the  term 
"affiliate"  is  defined  in  1933  Act  Rule 
405, 17  CFR  230.405)  of  the  Applicant. 
The  Bond  Trustee  will  be  provided  with 
a  first  priority  perfected  security  or  lien 
interest  in  and  to  all  Collateral  for  the 
Bonds. 

(5)  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agency  that 
is  not  affiliated  with  Applicant  or  any  of 
the  Trusts.  The  Bonds  will  not  be 
considered  redeemable  securities  within 
the  meaning  of  section  2(a)(32)  of  the 
1940  Act. 

(6)  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the  Trust 
and  will  report  on  whether  the 
anticipated  payments  of  principal  and 
interest  on  the  mortgage  collateral 
continue  to  be  adequate  to  pay  the 
principal  and  interest  on  the  Bonds  in 
accordance  with  their  terms.  Upon 
completion,  copies  of  the  auditor's 
report(s)  will  be  provided  to  the  Bond 
Trustee. 

(7)  The  Trust  Certificates  will  be 
offered  and  sold  only  to  (i)  institutional 
or  (ii)  non-institutions  which  are 
"accredited  investors"  as  defined  in 
Rule  501(a)  of  the  1933  Act.  Institutional 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters  as  to  be  capable  to  evaluate  the 
risks  of  purchasing  Trust  Certificates 
and  understand  the  volatility  of  interest 
rate  fluctuations  as  they  affect  the  value 
of  mortgages,  mortgage-related 
securities  and  residual  interest  therein. 
Non-institutional  accredited  investors 
will  be  limited  to  not  more  than  15,  will 
pay  a  purchase  price  of  at  least  $200,000 
for  such  Trust  Certificates  and  will  have 
a  net  worth  at  the  time  of  purchase  that 
exceeds  $1,000,000  (exclusive  of  their 


primary  residence).  Further,  oon- 
in»titutional  accredited  investors  will 
have  such  knowledge  and  experience 
financial  and  business  matters, 
specifically  in  the  field  of  mortgage- 
related  securities,  as  to  be  able  fo 
evaluate  the  risk  of  purchasing  a  Trust 
Certificate  and  will  have  direct, 
personal  and  significant  experience  in 
making  investments  in  mortgage-related 
securities  and  because  of  such 
knowledge  and  experience,  understands 
the  volatility  of  interest  rate  fluctuatioiu) 
as  they  affect  the  value  of  mortgage- 
related  securities  and  residual  interests 
therein.  Owners  will  be  limited  to 
mortgage  lenders,  thrift  institutions, 
commercial  and  investment  banks, 
savings  and  loan  associations,  pension 
funds,  employee  benefit  plans,  insurance 
companies,  mutual  funds,  real  estate 
investment  trusts  or  other  institutional 
or  non-institutional  investors  as 
described  above  which  customarily 
engage  in  the  purchase  of  mortgages  and 
mortgage-related  securities. 
(8)  In  addition,  the  above 
representations  regarding  the  eqirity 
interests  in  the  Trusts,  the  payment  of 
Trust  expenses  upon  the  election  erf 
REMIC  status  and  the  issuance  of 
floating  rate  Bonds  {as  more  fuDy 
described  in  the  application)  wiU  be 
express  conditions  to  the  requested 
order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc.  87-8928  Filed  4-20-6:45  am) 

BtUlNQ  CODE  MIS-OVM 


IReiaase  No.  IC-15685: 812-6614] 

FrankHn  Tax-Advantaged  Hfgh  Yield 
Securftles  Fund  (A  Cattforrrta  UnHted 
Partnership)  et  al.;  Application 

April  15, 1987 

AGENCY.  Securities  and  Exchange 
Commission  ("SEC). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act") 

Applicants:  Franklin  Tax-Advantaged 
High  Yield  Securities  Fund  (A  California 
Limited  Partnership)  and  Franklin  Tax- 
Advantaged  U.S.  Government  Securities 
Fund  (A  California  Limited  Partnership) 
("Applicants"  or  "Partnerships")- 

Summary  of  Application:  Applicants 
seek  an  order  exempting  Applicants' 
independent  Managing  General  Partners 
from  section  2{a)(lfl)  to  the  extent  that 
they  are  deemed  "interested  persons" 
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solely  because  they  are  general  partners 
in  the  Partnerships. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  sections  6(c) 
from  section  2(aKl9). 

Filing  Dotes:  The  application  was 
filed  on  February  4, 1987,  and  amended 
on  April  la  1967. 

Hearing  or  Notificatioa  of  Hearing:  If 
not  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  pjn.,  on 
May  8, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  reqiiest,  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  Washington,  DC  20549. 
Applicants,  c/o  Murray  L  Simpson, 
Gaston  Snow  &  Ely  Bartlett,  101 
California  Street,  Suite  3000,  San 
Francisco,  California  94111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staff  Attorney  Carson  G.  Frailey  (202) 
272-3015,  or  Special  Counsel  Karen  L 
Skidmore,  (202)  272-3023.  Office  of 
Investment  Company  Regulation. 
SUPPtEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  256-4300). 

Applicant's  Representations 

1.  Each  Applicant  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  ("1933  Act")  and  the  1940  Act  (File 
Nos.  33-11963  and  33-11962),  on 
February  13, 1987  which  have  not  yet 
been  declared  effective.  Each  Applicant 
will  be  registered  under  the  1940  Act  as 
a  diversified,  open-end  management 
investment  company.  Each  Applicant  is 
also  organized  as  a  limited  partnership 
in  the  State  of  California  and  has  been 
designed  as  a  specialized  investment 
vehicle  to  preserve  certain  tax  benefits 
for  investors  that  would  not  be  available 
if  Applicants  were  organized  in  a 
corporate  or  trust  form;  shares  of  The 
Franklin  Tax-Advantaged  High  Yield 
Securities  Fund  (A  California  Limited 
Partnership),  which  will  invest  in  fixed 
income  debt  securities,  will  be  offered 
exclusively  to  foreign  investors  seeking 
interest  income  or  capital  gains  that  are 


not  subject  to  federal  income  tax  (or 
federal  tax-withholding  requirements) 
when  received  by  such  foreign  investors; 
shares  of  the  Franklin  Tax-Advantaged 
U.S  Government  Securities  Fund  (A 
California  Limited  Partnership),  which 
will  invest  in  United  States  Government 
Securities,  will  be  offered  to  both  foreign 
and  domestic  investors  seeking  income 
that  is  not  subject  to  federal  income  tax 
(or  to  federal  withholding)  for  qualifying 
foreign  investors  and  which  also  may 
not  be  subject  to  state  and  local  income 
tax.  Each  Partnership  will  offer  a  single 
class  of  shares,  in  the  form  of 
Partnership  interests,  and  purchasers 
will  be  required  to  become  Ihnited 
partners  of  that  Partnership. 

2.  The  genera!  partners  of  eadi 
Partnership  will  consist  of  one  corporate 
general  partner  (the  "Non-Managing 
General  Partner"),  which  will  not  play 
any  role  in  management  (except 
temporarily,  in  extraordinary 
circumstances),  and  a  number  of 
individual  general  partners  (the 
"Managing  General  Partners"),  who 
estabUsh  the  investment  poHcies  of  each 
Partnership  and  supervise  and  review 
its  operations.  Only  natural  persons  may 
serve  as  Managing  General  Partners.  A 
majority  of  the  Managing  General 
Partners  will  be  Independent  Managing 
General  Partners  (defined  to  be 
individuals  who  are  not  "interested 
persons"  of  the  Partnership  within  the 
meaning  of  section  2(a)(19)  of  the  1940 
Act);  and/or  any  person  who  may 
become  a  successor  or  additional 
Independent  General  Managing  Partner 
as  provided  in  the  Partnership 
Agreement;  five  of  the  eight  current 
Managing  General  Partners  are 
Independent  Managing  General 
Partners. 

3.  The  primary  obligation  of  the 
corporate  Non-Managing  General 
Partner  is  to  maintain  a  minimum  one 
percent  {\%)  investment  in  each 
Partnership  to  assure  that  each 
Partnership  will  be  treated  as  a 
partnership  under  the  Internal  Revenue 
Code  of  1988.  The  Managing  Partners 
are  expressly  charged  with  the 
responsibility  of  managing  each 
Partnership.  The  Managing  General 
Partners  will  perform  the  same  functions 
as  directors  of  a  corporation,  act  only  by 
majority  vote,  and  will  assume  all  the 
responsibilities  and  obligations  imposed 
by  the  1940  Act  upon  directors  of  an 
incorporated  investment  company. 

4.  The  Managing  General  Partners 
have  been  appointed  for  indefinite 
terms.  The  Partnership  Agreement 
provides  that  if  at  any  time  the  number 
of  Managing  General  Partners  is 
reduced  to  less  than  three,  the  remaining 
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Managing  General  Partners  shall,  within 
120  days,  call  a  meeting  of  shareholders 
for  the  purpose  of  electing  one  or  more 
successors  so  as  to  restore  the  number 
to  at  least  three.  The  Partnership 
Agreement  provides  that  each  new 
general  partner  must  be  approved  by  at 
least  a  majority  of  the  outstanding 
shares  of  each  Partnership  and,  upon 
such  approval,  will  serve  for  an 
indefinite  period.  However, 
shareholders  representing  10%  or  more 
of  the  outstanding  shares  of  each 
Partnership  may  also  call  a  meeting  to 
remove  any  or  all  of  the  general 
partners. 

5.  Consistent  with  the  California 
Revised  Limited  Partnership  Act,  each 
Partnership's  Limited  Partners  have  no 
right  to  control  or  otherwise  participate 
in  the  management  of  the  Partnership's 
business,  but  may  exercise  certain  rights 
and  powers  under  the  Partnership 
Agreement  including  voting  rights  and 
giving  consents  and  approvals  and  other 
rights  required  under  the  1940  Act. 
Applicants  represent  that  they  will 
obtain  an  opinion  of  California  counsel 
for  each  Partnership  that  the  existence 
or  exercise  of  these  voting  rights  does 
not  subject  the  Limited  Partners  to 
liability  as  general  partners  under 
California  law. 

6.  Each  Partnership  intends  to  include 
in  its  contracts  a  provision  limiting  the 
claims  of  creditors  to  the  Applicant's 
assets.  The  Partnership  Agreement  of 
each  Applicant  provides  for 
indemnification  out  of  the  Partnership's 
property  for  any  Limited  Partner  held 
personally  Uable,  and  provides  for  the 
Partnership  to  assure  the  defense  of  any 
claim  made  against  any  Limited  Partner, 
for  any  act  or  obligation  of  the 
Partnership,  and  satisfaction  of  any 
judgment.  Each  Partnership  may  carry 
insurance  in  such  amounts  as  the 
Managing  General  Partners  consider 
reasonable  to  cover  potential  liabilities 
of  the  Partnership  and  Managing 
General  Partners  will  periodically 
review  the  question  of  the 
appropriateness  of  obtaining  errors  and 
omissions  insurance  for  each 
Partnership. 

7.  Franklin  Partners,  Inc.  ("FPI").  a 
California  corporation,  is  the  corporate 
Non-Managing  General  Partner  of  each 
Partnership.  FPI  is  a  wholly-owned 
subsidiary  of  Franklin  Resources,  Inc., 
("FRI")  which  also  ovms  100%  of  the 
stock  of  Franklin  Advisers,  Inc.,  ("FAI"), 
the  investment  manager  for  each 
Partnership,  and  of  Franklin 
Distributors,  Inc.,  ("FDI")  the  distributor 
and  principal  underwriter  for  the  shares 
of  each  Partnership.  The  principal 
shareholders  of  FRI  include  Charles  B. 


Johnson  (approximately  20%)  and  Rupert 
H.  Johnson  (approximately  17%),  each  of 
whom  is  also  a  Managing  General 
Partner  of  each  Partnership.  Messrs. 
Charles  Johnson  and  Rupert  Johnson  are 
also  directors  and  executive  officers  of 
each  Partnership.  FRI.  FAI.  FDI  and  FPI. 

8.  All  of  the  Managing  General 
Partners  may  be  deemed  to  be 
"interested  persons"  of  each  Partnership 
and  its  investment  manager  and 
principal  underwriter,  as  defined  in 
section  2(a)(19)  of  the  1940  Act.  by  virtue 
of  being  partners  of  each  Partnership 
and  co-partners  of  FPI.  However, 
Messrs.  Charles  Johnson  and  Rupert 
Johnson,  will  remain  "interested 
persons"  of  each  Partnership  and  its 
investment  adviser  and  principal 
underwriter,  notwithstanding  the 
issuance  of  the  requested  exemption, 
because  of  their  separate  and  direct 
affiliations  as  officers  and  directors  and 
because  of  their  stock  ownership,  as  set 
forth  in  Paragraph  7.  In  addition  to  the 
Johnsons,  Mr.  Jamieson.  a  third 
Managing  General  Partner,  will  also 
remain  an  "interested  person"  of  each 
Partnership  notwithstanding  the 
issuance  of  the  requested  exemption, 
because  he  is  an  officer  of  each 
Partnership  and  an  affiliate  of  a 
registered  broker-dealer. 

9.  The  Independent  Managing  General 
Partners  are  "interested  persons"  of 
each  Partnership  within  the  meaning  of 
section  2(a](19)  of  the  1940  Act  by  virtue 
of  being  partners  of  the  Partnership, 
which  makes  them  "affiliated  persons" 
of  the  Partnership  within  the  meaning  of 
section  2(a](3]  of  the  1940  Act. 

10.  Applicants  request  that  the 
Partnerships  and  their  Independent 
Managing  General  Partner  (and  any 
person  who  may  become  a  successor  or 
additional  Independent  Managing 
General  Partner  as  provided  in  the 
Partnership  Agreement)  be  exempted 
from  the  provisions  of  section  2(a)(19)  to 
the  extent  that  the  Independent 
Managing  General  Partners  would  be 
deemed  to  be  "interested  persons"  of 
the  Partnerships  solely  because  such 
Independent  Managing  General  Partners 
are  general  partners  of  the  Partnerships 
and  co-partners  of  FPI,  the  corporate 
Non-Managing  General  Partner.  Each 
Partnership  has  been  structured  so  that 
the  Independent  Managing  Partners  are 
the  fnnctional  equivalents  of  the 
disinterested  directors  of  an 
incorporated  registered  investment 
company.  Section  2(a)(19}  excludes  from 
the  defmition  of  "interested  persons"  of 
an  investment  company  those 
individuals  who  would  be  "interested 
persons"  solely  because  they  are 
directors  of  the  investment  company; 


there  is  no  equivalent  exception  for 
partners  or  co-partners  of  an  investment 
company.  Therefore,  granting  the 
requested  exemption  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  of  the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 
Shiraly  E.  HoUis, 
Assistant  Sacretary. 
(FR  Doc.  67-8882  Filed  4-20-87;  8:45  am) 
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[Releasa  No.  IC-15686: 812-««40] 

Hal  Roach  Studios,  Inc.;  Application 

date:  April  15, 1987. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act") 

Applicant-  Hal  Roach  Studios.  Inc. 
(the  "Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  imder  section  3(b)(2)  or, 
alternatively  under  section  6(c). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  it  to  be 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
or,  alternatively,  granting  it  an 
exemption  from  all  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

Filing  Date:  The  application  was  filed 
on  February  27, 1987  and  amended  on 
April  13. 1987. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
May  11, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notiiication  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secreatary,  SEC.  450  5th 
Street  Washington,  DC  20549.  Thomas 
C.  Emma,  Hal  Roach  Studios,  Inc.,  1600 
North  Fairfax  Avenue,  Los  Angeles. 
California  90046. 


FOR  FURTHER  INFORMATION  CONTACT: 

Denis  R.  Molleur.  Staff  Attorney  (202) 
272r-2363  or  RR.  Hallock.  Jr..  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
in  person,  or  the  Commission's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Applicant's  Representatives 

(1)  AppUcant  is  engaged  primarily  in 
the  distribution  of  motion  pictures.  It 
distributes  motion  pictures  in  the 
broadcast  syndication,  pay/cable 
television,  home  video,  and  non- 
theatrical  markets.  Applicant  also 
manufactures  prerecorded 
videocassettes  for  home  use,  produces 
the  televison  program  "Kids, 
Incorporated,"  and  distributes  its  soiBui 
system  products  and  associated 
audiocassettes. 

(2)  With  the  exceptiraia  of  the 
acquisition  of  distribution  rights  to 
motion  pictures,  and  the  explotation  of 
these  rights  in  the  cable  television,  non- 
theatrical  and  foreign  markets,  all  of 
Applicant's  business  is  conducted  by  its 
wholly-owned  subsidiaries.  In  addition 
to  its  wholly-owned  subsidiaries. 
Applicant  owns  less  than  a  majority  of 
the  common  stock  of  Robert  Halmi,  Inc. 
("Halmi"),  a  leading  producer  of 
television  and  feature  films,  and 
Colorization,  Inc.  ("Colori2ation'^, 
which  has  developed  a  computerized 
process  for  converting  black  and  white 
film  into  color  videotape.  Further, 
Applicant  owns  convertible  debt 
securities  of  I-Ialmi  and  H  R 
Broadcasting  Corporation  ("HRBC), 
which  owns  two  television  stations, 
WTTO-Birmingham  and  WCGV- 
Milwaukee.  Applicant's  investments  in 
Halmi,  HRBC.  and  Colorization  at  the 
end  of  the  nine  months  ended  December 
31, 1986,  accounted  for  approximately 
28.6%,  12.6%,  and  4.8%,  respectively,  or 
45.9%  of  Applicant's  assets  on  an 
unconsolidated  basis.  Additionally, 
Applicant  is  negotiating  for  the  sale  of  a 
majority  interest  of  its  wholly-owned 
subsidiary.  The  Singing  Machine 
Company,  to  a  group  comprised  of  the 
management  of  The  Singing  Machine 
Company,  for  cash  and  notes. 

(3)  More  then  40%  of  Applicant's 
assets  currently  are  investment 
securities,  thus.  Applicant  technically  is 
an  investment  company,  as  defined  in 
section  3(a)(3)  of  the  1940  Act. 
Applicant's  percentage  of  investment 
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securities  exceeded  the  40%  threshold 
on  June  9, 1986,  when  Applicant 
acquired  common  stock  and  Convertible 
Subordinated  Debentures  issued  by 
Halmi.  At  present  Applicant  is  relying 
upon  the  transient  investment  company 
exemption  provided  by  Rule  3a-2, 
pursuant  to  resolution  of  Applicant's 
Board  of  Directors  on  April  23, 1986.  For 
purposes  of  determining  the  percentage 
of  Applicant's  assets  represented  by 
investment  securities  its  film  library  is 
valued  at  cost  less  amortization.  If  the 
value  of  the  film  hbrary  was  trebled 
from  the  value  stated  on  the  balance 
sheet,  and  Applicant  believes  that  the 
value  of  the  library  is  substantially  in 
excess  of  three  times  the  book  value, 
then  Applicant's  investment  securities 
would  be  less  than  40%  of  total  assets. 

(4)  Since  its  inception  in  1971. 
Applicant  has  been  engaged  primarily  in 
the  business  of  distribution  of  home 
videocassettes.  the  production  of  a 
television  series,  and  the  distribution  of 
home  videocassettes,  the  production  of  a 
television  series,  and  the  distribution  of 
sound  products.  All  of  Applicant's 
investments  are  in  the  entertainment 
area,  and  compliment  Applicant's 
operations.  The  investments  in  Halmi 
was  a  key  transaction  for  Applicant, 
giving  it  access  to  Halmi's  films  through 
a  Production  and  Distribution 
Agreement  Without  the  investment  in 
Halmi  by  Applicant  Halmi  would  not 
have  agreed  to  enter  into  the  Production 
and  Distribution  Agreement  Applicant's 
purchase  of  convertible  notes  from 
HRBC  comports  with  Applicant's 
expansion  plans  within  the 
entertainment  industry.  HRBC,  and  its 
two  wholly-owned  television  stations, 
represents  an  important  new  business 
for  Applicant  anid  may  also  serve  as  an 
additional  avetnie  for  Applicant  to 
distribute  its  motion  pictures.  If 
favorable  opportimities  are  present 
Applicant  intends  to  acquire  additional 
interests  in  United  States  television 
stations  to  expand  its  television 
broadcast  business.  Applicant's 
investment  in  Colorization  represents  an 
important  business  for  Applicant. 
Because  the  vast  majority  of  the  Hal 
Roach  Film  Library  consists  of  black 
and  white  films,  the  abihty  to  convert 
these  motion  pictures  into  color 
videotape  will  generate  new  public 
interest  and  increased  sales  for  films 
that  have  a  limited  market  potential  in 
the  black  and  white  version.  Because  of 
Applicant's  ownership  interest  in 
Colorization,  Applicant  has  been  able  to 
negotiate  an  agreement  to  receive 
priority  access  to  Colorization's  coloring 
process,  as  well  as  a  favorable  price. 


(5)  Applicant's  annual  and  other 
reports  have  included  detailed 
discussions  of  its  endeavors  in  these 
areas,  and  its  has  never  professed  a 
policy  of  being  engaged  in  the  business 
of  investing  or  trading  in  securities.  At 
the  time  it  acquired  its  investment 
securities.  Applicant  did  not  nor  does  it 
presently,  intend  to  become  or  hold 
itself  out  as  an  investment  company. 

(6)  Applicant's  officers  and  directors 
are  personnel  with  substantial 
experience  in  the  entertainment 
industry,  primarily  in  the  distribution  of 
motion  pictures.  "They  devote  their  full 
time  to  the  management  of  Applicant's 
motion  picture  distribution  operations, 
and  the  operation  oi  Applicant's 
subsidiaries.  None  of  them  have 
experience  as  investment  advisors,  and 
none  are  employed  by  Applicant  to  offer 
investment  advice  or  monitor  financial 
investments.  In  addition,  of  the 
approximately  55  employees  of 
Applicant  other  than  its  executive 
officers,  no  one  is  employed  to  research 
or  monitor  investments  for  Applicant. 

(7)  In  the  nine  months  ended 
December  31. 1986,  Applicant's 
investment  securities  accounted  for 
approximately  56.2%  of  its  net  income.  It 
should  be  noted  that  over  half  of 
Applicant's  income  from  investment 
securities  for  this  period  was  from  an 
increase  of  equity  in  the  income  of 
Halmi,  an  adjustotent  required  by 
accounting  procedures.  Applicant  has 
not  received  any  dividend  distribution 
from  its  investment  securities,  nor  has  it 
recognized  gains  from  sales  of 
investment  securities.  With  the 
exception  of  the  Halmi  common  stock, 
there  is  no  established  market  for  any  of 
Applicant's  investment  securities. 
Although  the  shares  of  Halmi  are  traded 
on  the  American  Stock  Exchange,  the 
shares  owned  by  Apphcant  are 
unregistered,  and  Apphcant  has  agreed 
to  contractual  provisions  that  limit  the 
ability  of  Applicant  to  sell  or  otherwise 
dispose  of  the  shares.  Furthermore, 
Applicant's  operating  income  for  the 
nine  months  ended  December  31, 1986. 
was  three  times  its  income  from 
investment  securities. 

Applicant's  Conditions 

If  the  requested  order  is  granted,  the 
Applicant  agrees  to  the  following 
conditions: 

1.  Applicant  will  not  engage  in  the 
short  term  frading  of  investment 
securities  for  speculative  purposes  so  as 
to  bring  Applicant's  activities  within 
those  intended  to  be  regulated  by  the 
Act. 
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2.  Applicant  intends  to  continue  to  be 
primarily  engaged  in  non-investment 
company  businesses. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Assistant  Secretary. 
[FR  Doc.  87-«929  Filed  4-20-87;  8:45  am] 

BnjJNQ  COOe  WKHJI-M 


DEPARTMENT  OF  THE  TREASURY 

Forni  990  Advisory  Committee; 
Termination 

This  notice  cancels  the  Form  990 
Advisory  Committee  established  by  the 
Commissioner  of  Internal  Revenue. 

The  Form  990  Advisory  Committee 
was  established  to  encourage  active 
participation  by  states  in  the  design  of 
Tax  Form  990.  It  has  been  determined  by 
the  Commissioner  of  Internal  Revenue 
that  the  important  and  worthwhile 
purposes  and  functions  of  the 
Committee  can  now  better  be  continued 
on  an  ad  hoc  basis  and  that  its  charter 
be  terminated. 
lill  E.  Kent, 

Acting  Assistant  Secretary  of  the  Treasury 
(Management). 
[FR  Doc.  87-8925  Filed  4-20-87;  8:45  am) 

nUJNO  COOE  4aiO-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  April  15. 1987. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  8ubmission(s]  may  be 
obtained  by  calling  the  Treasury  Bureau 


Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0678 

Form  Number  IRS  Form  637A 

Type  of  Review:  Resubmission 

Title:  Registration  for  Tax-Free  Sales 
and  Purchases  of  Fuel  Used  in 
Aircraft 

Description:  Certain  sellers  and 
purchasers  are  exempt  from  the 
Internal  Revenue  Code  section  4041(c) 
excise  tax  on  aviation  fuel  if  they  use 
this  form  to  register  for  tax-free 
transactions.  The  data  collected  is 
used  to  determine  if  the  applicants 
qualify  for  exemption  from  excise 
taxes. 

Respondents:  Individuals,  Farms. 
Businesses 

Estimated  Burden:  2,829  hours 

Clearance  Officer  Garrick  Shear  (202) 
56*-€150,  Room  5571. 1111 
Constitution  Avenue,  NW. 
Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Office. 

[FR  Doc.  87-8877  Filed  4-20-87;  8:45  am] 

BiLUNQ  CODE  M10-25-M 


vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit.  "Son  of  Heaven: 
Imperial  Arts  of  China"  (see  list)' 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Flag 
Pavillion/Art  Pavilion.  Seattle  center, 
Seattle.  Washington.  Beginning  on  or 
about  February  1, 1988,  to  on  or  about 
June  1, 1988;  at  the  Convention  Center  or 
Pan  Am  Plaza.  Indianapolis,  Indiana, 
beginning  on  or  about  June  19, 1988,  to 
on  or  about  September  7, 1988,  and  at 
the  Louisiana  Science  Center,  New 
Orleans,  Louisiana,  beginning  on  or 
about  October  2, 1988,  to  on  or  about 
January  31. 1989,  is  in  the  national 
interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  April  3, 1987. 
C  Noimand  Poirier 

Acting  General  Counsel  and  Congressional 
Liaison. 

[FR  Doc.  87-8845  Filed  4-20-«7;  8:45  am) 
Bltima  COOE  •230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  |ohn  Undburg  of  the  OfTice  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-485-7978.  and  the  address  is  Room  700,  U.S. 
Information  agency.  301  4th  Street,  SW, 
Washington.  DC  20547. 
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This  section  of  the   FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

April  la  1987. 

The  Federal  Commission  has 
rescheduled  the  following  items  for 
consideration  at  the  April  16, 1987,  Open 
Meeting. 

Agenda,  Item  No.,  and  Subject 

Common  Carrier — 1— Title:  Report  and  Order 
regarding  implementation  of  subscriber  line 
charges.  Docket  Nos.  78-72  and  80-286. 
Summary:  The  Commission  will  consider  a 
Recommended  Decision  and  Order  of  the 
Federal/State  Joint  Board  in  CC  Docket 
Nos.  78-72  and  80-286  regarding  subscriber 
line  charges,  federal  lifeline  and  high  cost 
assistance  and  modifications  to  the 
interstate  common  line  pooling 
mechanisms. 

Common  Carrier— 2— Title:  MTS  and  WATS 
Market  Structure,  Amendment  of  Part  67 
(New  Part  38)  of  the  Commission's  Rules 
and  Establishment  of  a  Joint  Board,  CC 
Docket  Nos.  78-72,  80-288  and  88-297. 
Summary:  The  Commission  will  consider 
recommendations  of  two  Joint  Boards 
regarding  the  separations  procedures 
applicable  to  Central  Office  Equipment;  the 
procedures  applicable  to  the  Revenue 
Accounting  Expenses  in  Account  662;  and 
the  procedures  necessary  to  conform  the 
Separations  Manual  (Part  67)  to  the  new 
accounting  rules  in  the  Uniform  System  of 
Accounts. 

Common  Carrier— 3— Title:  In  the  Matter  of 
Amendment  of  Part  69  of  the  Commission's 
Rules  and  Regulations,  Access  Charges,  to 
conform  it  with  Part  36,  Jurisdictional 
Separations  Procedures.  Summary:  The 
FCC  will  consider  whether  to  adopt  a 
Notice  of  Proposed  Rulemaking  to  conform 
its  Part  69  Access  Charge  Rules  to  the  new 
Part  36  Separations  Procedures. 

Federal  Communications  Commission. 

William  J.  Tricorico, 

Secretary. 

(FR  Doc  87-8972  Filed  4-17-87;  10:44  am] 

MUMa  COOC  (TIZ-OI-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

-HME  AND  date:  11:00  a.m.,  Monday, 

April  27, 1987. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Street. 
NW.,  Washington,  DC  20551. 
status:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  17. 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  67-9035  Filed  4-17-87;  3:34  pmj 
BIUJNO  COOC  UKMtl-M 

INTERNATIONAL  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  52  FR 

11416 — dated  April  8, 1987. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2:30  p.m.,  Monday, 
April  13, 1987. 

CHANGE  IN  TIME  OF  "mE  MEETING:  3:00 
P.M.,  Monday,  April  13, 1987. 

In  conformity  with  19  CFR  201.37(b), 
Commissioners  Liebeler.  Bnmsdale.  Eckes, 
and  Rohr  determined  that  Commission 
business  required  the  change  in  time  of  the 
meeting  on  April  13, 1987,  and  affirmed  that 
no  earlier  announcement  of  the  change  to  the 
time  was  possible,  and  directed  the  issuance 
of  this  notice  at  the  earliest  practicable  time. 
Commissioner  Lodwick  disapproved. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

April  13, 1987. 

|FR  Doc.  87-9016  Filed  4-17-87;  2:53  pm] 

■•LLMO  COOC  7020-02-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 
"FEDERAL  REGISTER"  CfTATION  OF 
PREVIOUS  announcement:  52  FR  12111, 

April  14,  1987. 

PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETING:  May  4, 1987. 
CHANGE:  Addition  of  the  following 
agenda  item: 

Capital  Investment:  Beverly  Hills  (CA)  Post 
Office 

Authority:  By  telephone  vote  on  April  15, 
1987,  the  Board  determined  that  pursuant  to 


section  552b(c)(9)(B)  of  Title  5,  United  States 
Code,  and  {  7.3(i)  of  Title  39,  Code  of  Federal 
Regulations,  discussion  of  this  matter  is 
exempt  from  the  open  meeting  requirements 
of  the  Government  in  the  Sunshine  Act 
because  it  is  likely  to  disclose  information, 
the  premature  disclosure  of  which  would 
Hkely  significantly  frustrate  implementation 
of  a  proposed  action  of  the  Board. 

In  accordance  with  section  552b(f)(l)  of 
Title  5.  United  States  Code  and  §  7.6(a)  of 
Title  39,  Code  of  Federal  Regulations,  the 
General  Counsel  has  certified  that  in  his 
opinion  the  additional  agenda  item  of  the 
meeting  may  property  be  closed  to  the  public 
for  the  reason  cited  above. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  David  F.  Harris, 
(202)  268-4800. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  87-8975  Filed  4-17-67;  11:13  amj 

BIUJNO  COOC  7710-12-N 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  20. 1987: 

An  open  meeting  will  be  held  on 
Tuesday,  April  21, 1987,  at  2:00  p.m.. 
followed  by  a  closed  meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
wrill  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b{c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  {9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Peters,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday.  April  21, 
1987.  at  2:00  p.m.,  will  be: 

1.  Consideration  of  wheather  to  reverse  the 
no-action  position  taken  by  the  Division  of 
Corporation  Finance  with  respect  to  the 
exclusion  of  a  shareholder  proposal 
submitted  by  the  California  Public 
Employees'  Retirement  System  from  the 
proxy  material  for  the  1987  annual  meeting  of 
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Union  Camp  Corporation.  For  further 
information,  please  contact  Cecilia  D.  Blye  at 
(202)  272-2573. 

2.  Consideration  of  whether  to  reverse  the 
noaction  position  taken  by  the  Division  of 
Corporation  Finance  witii  respect  to  the 
exclusion  of  a  shareholder  proposal 
submitted  by  the  California  Public 
Employees'  Retirement  System  from  the 
proxy  material  for  the  1987  annual  meeting  of 
Aluminum  Company  of  America. 

The  subject  matter  of  the  closed 
meetinji  scheduled  for  Tuesday,  April  21, 


1987,  following  the  2:00  p.m.  open 
meeting  will  be: 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Litigation  matter. 

Formal  orders  of  investigation. 

Opinion. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 


scheduling  of  meeting  items.  For  further 

information  and  to  ascertain  what,  if 

any,  matters  have  been  added,  deleted 

or  postponed,  please  contact:  Judith  Axe 

at.  (202)  272-2092. 

Jonathan  G.  Katz. 

Secretary. 

April  17, 1967. 

[FR  Doc.  87-0051  FUed  4-17-«7:  4K)2  pmj 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  arxl  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  ap>propriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51668:  FRL-3176-6] 

Certain  Chemicals  Premanuf  acture 
Notices 

Correction 

In  notice  document  87-6714  beginning 
on  page  9932  in  the  issue  of  Friday, 
March  27, 1987,  make  the  following 
correction: 

On  page  9933,  in  the  first  column, 
imder  P  87-816,  in  the  seventh  line, 
"owy"  should  read  "oxy". 

MLLINQ  COOC  1S05-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  1F2439,  4F3054/R878:  FRL  3180-1] 

Pesticide  Tolerances  for  Ciopyralid 

Correction 

In  rule  document  87-7260  beginning  on 
page  10565  in  the  issue  of  Thursday, 
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April  2. 1987,  make  the  following 
corrections: 

1.  On  page  10566,  in  the  table,  in  entry 
"Mbyp",  the  second  and  third  columns 
should  read  "0.05"  and  "0.1" 
respectively. 

2.  Also  on  page  10566,  in  the  table,  in 
entry  "Kidney",  the  text  in  the  second 
and  third  columns  should  be  removed. 

BtLUNO  CODE  1S05-01-O 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  201-32 

[FIRMR  Amendment  8] 

GSA  Board  of  Contract  Appeals  ADP 
Protests 

Correction 

In  rule  docimient  87-7110  beginning  on 
page  10379  in  the  issue  of  WecLiesday. 
April  1. 1987.  make  the  following 
corrections: 

1.  On  page  10379.  in  the  first  column, 
the  FIRMR  Amendment  No.  in  the 
heading  should  read  as  set  forth  above. 

§201-32.402-5    [Corrected] 

2.  On  page  10380,  in  the  first  column, 
in  §  201-32.402-5(8).  in  the  sixth  line, 
"Rules  29-48"  should  read  "Rule  29-48". 

9201-32.403-3    [CorrectMl] 

3.  On  the  same  page,  in  the  third 
column,  in  §  201-32.403-3(a)(l).  in  the 
second  line,  "(if  already  made)"  should 
read  "(if  not  already  made)". 

BIUJNQ  CODE  1S0»-4)1-O 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-443-OU  50-444-Ot^  (ASL3P 
No.  82-47 1-02-OL)  (Off  site  Emerger>cy 
Planning)] 

Public  Service  Co.  of  New  Hampshire 
et  al.  (Seabrook  Station,  Units  1  and  2); 
Hearing 

Correction 

In  notice  document  87-7785  appearing 
on  page  11388  in  the  issue  of 
Wednesday.  April  8. 1987,  make  the 
following  correction: 

In  the  second  column,  in  the  first  line, 
the  dates  should  read  "July  20-24. 1987". 

BILUNQ  COOC  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  No.  86-AWA-40] 

Establishment  of  Airport  Radar 
Service  Areas 

Correction 

In  rule  document  87-7772  beginning  on 
page  11178  in  the  issue  of  Tuesday,  April 
7, 1987.  make  the  following  corrections: 

1.  On  page  11178,  in  the  first  column, 
the  Airspace  Docket  No.  in  the  heading 
should  read  as  set  forth  above. 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  17th  line.  'TRSA"  should  read 
"ARSA":  and  in  the  19th  line  "ARSA" 
should  read  'TRSA". 

BtUJNO  COOC  1SO»-01-0 


S  M 


Tuesday 
April  21,  1987 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[BERC-274-FN) 

Medicare  Program;  List  of  Covered 
Surgical  Procedures  for  Ambulatory 
Surgical  Centers 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  notice. 

summary:  This  Hnal  notice  announces 
additions  and  revisions  to  the  current 
list  of  surgical  procedures  for  which 
facility  services  are  covered  when  the 
procedures  are  performed  in  an 
ambulatory  surgical  center.  Our  current 
list  of  covered  ABC  procedures  was 
published  in  the  Federal  Register  on 
August  5, 1982  (47  PR  34099).  The 
changes  contained  in  this  flnal  notice 
result  from  our  consideration  of  the 
public  comments  received  in  response  to 
a  proposed  notice  published  on 
February  16, 1984  (49  FR  6023).  which 
requested  additions  or  revisions  to  the 
current  list  of  ASC  procedures  and 
charge  schedules  for  the  new 
procedures,  and  subsequent 
consultation  which  medical 
organizations. 

EFFECTIVE  DATE:  For  ambulatory 
surgical  center  procedures  that  are  being 
removed  from  the  current  list,  the 
effective  date  will  be  July  20, 1987.  The 
effective  date  for  procedures  being 
added  to  the  list  is  May  21, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rita  McGrath,  (301)  594-6719,  for  issues 

related  to  these  additions  to  and 

revisions  of  the  ASC  list. 
Vivian  Braxton,  (301)  594-8452,  for 

issues  related  to  ASC  reimbursement 

group  levels. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgrouind 

Section  934  of  Pub.  L.  96-499,  the 
Omnibus  Reconciliation  Act  of  1980, 
amended  Title  XVIII  of  the  Social 
Security  Act  (the  Act)  to  authorize 
Medicare  Part  B  coverage  for  facility 
services  furnished  in  connection  with 
certain  surgical  procedures  performed  in 
an  ambulatory  surgical  center  (ASC),  (42 
CFR  416.60  and  416.81).  In  addition,  for 
those  procedures  performed  in  the 
ambulatory  surgical  facility  or  on  an 
outpatient  basis  in  a  hospital,  100 
percent  of  the  physician's  reasonable 
charge  will  be  paid  if  the  physician 
accepts  assignment.  (Under  the  usual 
procedures.  Medicare  reimburses  80 
percent  of  the  physician's  reasonable 
charge  and  the  beneficiary  is 


responsible  for  the  remainder  (42  CFR 
405.240).) 

With  respect  to  the  surgical 
procedures  covered  under  this  provision, 
section  1833(i)(l)  of  the  Act  requires  the 
Secretary  to  specify,  in  consultation 
with  appropriate  medical  organizations, 
surgical  procedures  that,  although 
appropriately  performed  in  an  inpatient 
hospital  setting,  may  also  be  performed 
safely  in  certain  ambulatory  settings. 
The  report  accompanying  the  legislation 
(Report  of  the  Committee  on  the  Budget 
to  Accompany  H.R.  7765.  H.R.  No.  96- 
1167, 96th  Cong.,  2d  Sess.  390  (1980)) 
explained  that  Congress  intended  that 
procedures  currently  performed  on  an 
ambulatory  basis,  especially  in 
physicians'  offices,  that  do  not  generally 
require  the  more  elaborate  facilities  of 
an  ASC,  should  not  be  included  in  the 
list  of  covered  procedures. 

In  line  with  this  Congressional  intent, 
our  current  regulations  specify  the 
following  four  requirements  regarding 
the  range  of  covered  services: 

1.  Procedures  on  the  list  are  to  be 
those  commonly  performed  on  an 
inpatient  basis  but  which  also  may, 
consistent  with  accepted  medical 
practice,  be  safely  performed  in  an 
ambolatory  surgical  facility  (42  CFR 
417.a5(a)(l)). 

2.  The  list  is  to  exclude  procedures 
that  are  commonly  performed,  or  that 
may  be  safely  performed,  in  physicians' 
offices  (42  CFR  416.65(a)(2)). 

3.  Procedures  should  be  limited  to 
those  requiring  a  dedicated  operating 
room  and  not  requiring  an  overnight 
stay  (42  CFR  416.65(a)(3)). 

4.  The  list  should  not  contain 
procedures  excluded  from  Medicare 
coverage  (42  CFR  416.65(a)(4)). 

We  recognize  that  for  individuals  with 
certain  medical  conditions,  a  procedure 
on  the  list  may  be  safely  performed  only 
on  an  inpatient  basis.  The  choice  of 
operating  site  remains  a  matter  for  the 
professional  judgement  of  the  patient's 
physician. 

"The  current  list  of  covered  ASC 
procedures  was  published  as  a  final 
notice  on  August  5. 1982  (47  FR  34099). 
ASC  covered  procedures  are  classified 
according  to  a  four  group  payment 
classification  system,  as  follows: 
Group  1— $231 
Group  2— $275 
Group  3 — $296 
Group  4 — $338 

The  ASC  facility  payment  for  all 
procedures  in  each  group  is  at  a  single 
rate  adjusted  for  geographic  variation. 
This  prospectively  determined  facility 
group  rate  does  not  include  physicians' 
fees  and  other  medical  items  and 
services  (for  example,  prosthetic 


devices)  for  which  separate  payment  is 
authorized  under  other  provisions  of  the 
Medicare  program.  Rather,  the  rate  is  a 
standard  overhead  amount  which  covers 
the  cost  of  services  such  as  nursing, 
supplies,  equipment  and  use  of  the 
facility.  (A  detailed  explanation  of  the 
reimbursement  methodology  can  be 
found  in  the  March  23, 1982,  issue  of  the 
Federal  Register  (47  FR  12579).) 

Further,  section  9343  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L  99-509)  provides  that  by  July  1. 1987, 
and  annually  thereafter,  the  Secretary 
must  review  and  update  ASC  payment 
rates;  in  addition,  the  list  of  procedures 
must  be  reviewed  and  updated  by  April 
21, 1987  and  every  2  years  thereafter. 

n.  Provisions  of  the  Proposed  Notice 

Advances  in  medical  science  make 
additions  or  revisions  to  the  list  of 
covered  ASC  procedures  necessary  to 
keep  pace  with  changing  practices.  On 
February  16, 1984,  we  issued  a  proposed 
notice  (49  FR  6023)  seeking  suggestions 
for  possible  additions  or  revisions  to  the 
current  list  of  ASC  procedures.  We 
asked  that  respondents,  in  proposing 
additions,  specifically  consider  the  four 
requirements  contained  in  42  CFR 
416.65(a].  We  also  requested  that 
suggestions  for  additional  procedures  or 
changes  in  existing  procedures  refer  to 
each  surgical  procedure  according  to  the 
HCFA  Common  Procedure  Coding 
System  (HCPCS)  or  the  American 
Medical  Association  (AMA)  Physicians' 
Current  Procedural  Terminology,  Fourth 
Edition  (CPT-4)  terminlogy  and  coding. 
(The  AMA's  CPT-4  terminnology  and 
coding  is  included,  with  permission,  in 
the  HCPCS  system.  For  the  surgical 
procedures  under  consideration,  the 
codes  would  be  the  same.) 

We  also  included  a  list  of  suggested 
additions  to  the  current  list  of  covered 
ASC  procedures  in  the  proposed  notice. 
Those  suggestions  were  taken  from 
comments  received  after  publication  of 
our  initial  list  of  covered  procedures, 
and  did  not  represent  an  initial  finding 
by  HCFA  that  they  should  be  covered. 
That  list  of  procedures  was  set  out  by 
body  system  and  the  general  term  for 
procedures,  and  included  reference  to 
applicable  HCPCS  and  CPT-4  codes,  but 
did  not  list  each  procedure  code 
separately.  The  list  suggested  54  types 
of  procedures  for  coverage  as  ASC 
procedures.  17  of  which  were 
ophthalmologic  procedures.  If  each 
procedure  code  had  been  listed,  it  would 
have  appeared  that  we  were  proposing  a 
much  larger  expansion  of  ASC  coverage. 
For  example,  the  17  ophthalmologic 
procedures  in  the  list  of  suggestions 
would  hive  included  44  separate 
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procedure  codes.  (See  section  V.C, 
below,  for  further  discussion  of  the 
distinction  between  procedure  codes 
and  general  types  of  procedures.) 

We  also  requested  charge  schedules 
from  ASCs,  especially  for  proposed  new 
procedures,  so  that  we  could  ensure  that 
any  new  procedures  would  be 
accurately  assigned  to  payment  groups. 

IIL  Discussion  of  Public  Conuneats  oo 
the  Proposed  Notice 

We  received  60  pieces  of 
correspondence  concerning  suggestions 
for  possible  additions  or  revisions  to  the 
current  Ust  of  ASC  procedures  covered 
under  Medicare.  We  received  comments 
from  the  American  Academy  of 
Orthopaedic  Surgeons,  the  American 
Academy  of  Ophthalmology,  and  the 
Freestanding  Ambulatory  Surgic£il 
Association.  The  remainder  of  the 
comments  were  from  individual 
practitioners.  Most  of  the  comments  we 
received  were  in  the  form  of  lists.  Some 
commenters  suggested  adding  extensive 
portions  or  the  entire  surgical  section  of 
CPT-4  to  the  list  of  approved  ASC 
procedures.  Virtually  every  CPT-4  code 
in  the  surgery  section  of  the  manual  was 
commented  upon  at  least  once.  While 
the  proposed  notice  specifically 
requested  that  suggested  surgical 
procedures  be  accompanied  by  HCPCS 
or  CPT-4  terminology  and  coding,  some 
commenters  listed  their  own 
descriptions  of  procedures  without  any 
code.  In  most  instances,  such 
descriptions  could  be  correlated  with  an 
existing  CPT-4  code. 

1.  CommenL  Three  commenters  stated 
that  the  current  ASC  reimbursement 
levels  are  inadequate;  they  believe  that 
HCFA  should  expedite  the  process  of 
increasing  facility  rates  and  allege  that 
local  hospitals  are  marking  up  charges, 
while  ASC  reimbursement  rates  remain 
meager.  One  commenter  specifically 
recommended  adding  a  fifth 
reimbursement  group,  and  included 
extensive  recommendations  as  to  how 
procedures  should  be  grouped. 

Response:  We  are  in  the  process  of 
updating  the  current  ASC  facility 
payment  rates  as  required  under  section 
9343  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986.  Pub.  L  99- 
509.  We  expect  to  publish  shortly  a 
separate  notice  in  the  Federal  Register 
proposing  revised  rates.  With  respect  to 
the  comment  concerning  adding  the  fifth 
payment  group,  sufficient  data  were  not 
available  in  a  timely  manner  to  evaluate 
the  appropriateoess  of  revising  our 
current  classification  system.  In  our 
February  16, 1984  ooUce  (49  FR  6023).  we 
specifically  asked  for  charge  schedules 
for  new  procedures  from  ASCs.  We  also 
stated  that  based  on  the  data  in  our  files 


ana  me  cnarging  iniormation  received 
as  a  result  of  the  notice,  we  would 
classify  each  procedure  that  we  added 
to  the  list  of  covered  surgical  procedures 
to  one  of  the  four  payment  groups.  We 
did  not  receive  any  charge  schedules, 
even  from  the  commenter  who  suggested 
a  revised  five  group  system.  However, 
we  recently  completed  a  survey  of  over 
500  Medicare  participating  ASCs  from 
which  we  collected  facility  cost  and 
charge  data.  If  analysis  of  these  new 
data  warrant  changes  to  our  four  group 
classification  system,  such  revisions  will 
be  published  in  the  Federal  Re^ster  in 
the  1968  updating  of  the  ASC  facility 
payment  rates. 

2.  Comment-  One  commenter  stated 
that  procedures  and  settings  should  not 
be  mandated  by  regulation  by  rather 
that  the  physician  and  patient  should 
make  these  decisions,  la  a  related  vein, 
three  other  commenters  suggested  that 
there  be  no  restrictive  list  of  procedures 
or  that  all  procedures  in  the  CPT-4  be 
covered. 

Response:  The  statute  does  not 
mandate  the  setting  in  which  procedures 
should  be  performed:  the  physician  and 
patient  are  free  to  make  these  decisions. 
However,  the  amount  of  payment  does 
depend  on  the  procedure  and  setting. 
Section  1833{i](l)  of  the  Act  specifically 
requires  that  the  Secretary,  after 
consultation  with  appropriate  medical 
organizations,  develop  a  list  of  surgical 
procedures  that  can  be  performed 
appropriately  and  safely  on  an 
ambulatory  basis  instead  of  in  a  hospital 
on  an  inpatient  basis. 

3.  Comment-  One  commenter 
requested  that  the  portion  of  section  934 
of  Pub.  L  96-499  pertaining  to  surgical 
procedures  performed  in  a  physician's 
office  be  implemented. 

Response:  la  addition  to  payment  for 
surgical  procedures  performed  on  an 
ambulatory  basis  in  an  ASC  or  hospital 
outpatient  department  section  934  of 
Pub.  L  96-499  provides  for  payment  tot 
certain  costs  associated  with  specific 
surgical  procedures  (as  determined  by 
the  Secretary)  performed  in  a 
physician's  office  inuler  certain 
conditions.  While  we  have  published 
ASC  regulations,  no  regulations  have 
been  issued  dealing  widi  that  portion  of 
the  law  providing  for  physician  office 
surgery.  Although  we  support  the 
objective  of  moving  surgery  from  the 
inpatient  to  outpatient  setting  (when 
safe  and  appropriate),  we  have  not  been 
able  to  overcome  the  administrative 
problems  (including  the  role  of  Peer 
Review  Organizations]  involved  in 
covering  and  determining  appropriate 
payment  for  ambulatory  surgery  in  a 
physician's  office. 


4.  Comment:  Many  commenters 
recommended  covering  CPT-4  codes 
that  are  miscellaneous,  catch-all 
unlisted  procedures  (that  is.  with  codes 
ending  in  *^"  digits). 

Response:  We  have  not  included  any 
unlisted  procedures,  since  the 
reimbursement  of  unlisted  procedures 
would  thwart  the  very  purpose  of  an 
approved  ASC  list. 

5.  Comment  Tliree  commenters 
proposed  added  or  deleted  wording  from 
certain  CPT-4  procedure  descriptions  to 
fit  verbatim  a  procedure  they  felt  should 
be  covered. 

Response:  We  have  an  agreement 
with  the  AMA  to  use  CPT-4  as  part  of 
the  HCPCS  coding  system  (Agreement 
on  the  use  of  CPT-4:  Schweiker  and 
Sammons:  February  1, 1983).  Under  the 
terms  of  that  agreement,  we  may  not 
tamper  with  the  AMA  copyright. 

6.  Comment  One  commenter 
expressed  the  opinion  that 
sequestrectomy  is  no  longer  considered 
an  effective  procedure  and  that  it  should 
be  deleted  fit)m  the  list  as  outdated. 

Response:  We  are  taking  this 
comment  under  consideration,  although 
we  are  not  deleting  the  relevant 
procedure  codes  from  the  list  now.  We 
are  consulting  the  Public  Health  Service 
(PHS)  through  our  normal  process.  Once 
PHS  makes  a  recommendation  as  to  the 
safety  and  efficacy  of  sequestrectomy, 
we  will  then  make  a  decision  regarding 
coverage  of  these  procedures.  If  it  is 
determined  that  we  should  no  longer 
cover  these  procedures,  we  will  issue  an 
appropriate  manual  change  in  our  usual 
manner.  We  will  also  publish  in  the 
Federal  Register  a  revised  list  of 
covered  surgical  procedures  and 
revisions  as  appropriate, 

7.  Comment  The  majority  of 
commenters  proposed  the  addition  of  a 
number  of  ophthalmologic  procedures. 
Typical  comments  recommended 
including: 

(1)  Any  eye  surgery  requiring 
admission  to  a  hospital; 

(2)  All  eye  procedures  listed  In  the 
proposed  notice; 

(3)  All  eye  procedures  listed  In  CPT-4: 
or 

(4)  All  eye  procedures  that  can  be 
done  in  90  minutes  under  local 
anesthesia. 

Response:  We  are  required  to  pubKsh 
a  list  of  covered  procedures,  and  we 
have  decided  to  do  so  using  CPT-4 
procedure  codes.  We  do  not  believe  it 
would  be  medically  appropriate  to  cover 
all  CPT-4  ophthalmologic  procedure 
codes  if  furnished  in  an  ASC. 
Nonetheless,  almost  all  of  the  44 
ophthalmologic  procedures  in  the 
February  16, 1964  notice,  are  included  in 


13 


al  Register  /  Vol.  52,  No.  76  /  Tuesday.  April  21.  1987  /  Notices 


i?"-;w«Li''Mai*is-j« 


the  new  list.  (Four  of  the  five  procedure 
codes  included  under  Iridectomy  (CPT-4 
codes  66600-66635)  were  already 
covered  and  were  erroneously  listed  as 
suggested  in  that  notice.)  In  response  to 
comments,  the  majority  of  all  CPT-4  eye 
procedures  will  now  be  covered  when 
performed  in  an  ASC. 

We  reviewed  each  procedure  code 
that  was  omitted,  and  each  code  was 
omitted  for  specific  reasons,  such  as: 

•  It  is  an  unlisted  code  (that  is,  a  code 
ending  in  "99",  specifying  the 
anatomical  site  but  not  the  procedure); 

•  HCTA  accepted  the  specific 
recommendation  of  the  American 
Academy  of  Ophthalmology  that  it  not 
be  covered; 

•  It  is  a  procedure  commonly  done  in 
a  doctor's  oHice;  or 

•  It  is  a  procedure  best  done  in  a 
hospital. 

rv.  Provisions  of  the  Final  Notice 

A.  Procedures  Added  to  the  New  ASC 
List 

As  noted  above,  nearly  all 
conunenters  recommended  substantial 
expansion  of  the  list  of  covered  ASC 
procedures,  including  expansion 
substantially  beyond  the  suggested 
procedures  included  in  the  proposed 
notice.  We  compiled  the  suggestions  in  a 
single  list  by  CPT-4  codes.  The  great 
majority  of  all  the  siu^cal  codes 
included  in  CPT-4  were  recommended 
at  least  once.  Our  medical  staff 
reviewed  the  recommended  additions, 
consulting  with  other  specialist 
physicians  and  medical  organizations  as 
appropriate,  and  made  the 
determination,  in  each  case,  as  to 
whether  a  particular  code  or  series  of 
codes  should  be  covered  if  performed  in 
an  ASC.  When  we  arrayed  the  proposed 
covered  ASC  services  by  site  of  service, 
we  found  that  our  program  data  showed 
that  many  of  them  were  not  commonly 
furnished  on  an  inpatient  basis  or  were 
furnished  in  physicians'  offices  a 
majority  of  the  time.  Based  on  these 
data,  it  would  be  contrary  to  our 
regulations  (42  CFR  416.65(a))  and 
program  objectives  to  continue  to  cover 
them.  We  decided  that  if  data  indicate 
that  a  procedure  is  performed  on  an 
inpatient  basis  20  percent  of  the  time  or 
less  or  in  the  physicians'  office  50 
percent  of  the  time  or  more,  it  should  not 
be  covered  in  an  ASC.  Based  on  our 
analysis  of  available  claims  payment 
data,  we  beUeve  these  levels  best  reflect 
the  legislative  objectives  of  (1)  moving 
procedures  from  the  more  expensive 
hospital  setting  to  the  less  expensive 
ASC  setting  and  (2)  preventing  the 
migration  of  procedures  from  the  less 
expensive  physicians'  office  setting  to 


the  ASC.  (We  also  applied  these  tests  to 
the  ciurent  list  of  over  400  individual 
CFT-4  codes,  and  we  intend  to  delete 
codes  that  did  not  meet  them  in  a 
proposed  notice  that  will  be  published 
in  the  Federal  Register  at  a  later  date.) 
In  applying  the  principles  set  forth  in 
S  416.65,  we  have  also  recognized  that 
many  procedures  that  generally  are 
performed  on  an  inpatient  basis  may  be 
performed  in  an  ASC  in  some  cases, 
particularly  if  a  patient  is  generally 
healthy  and  capable.  As  a  result,  after 
consideration  of  recommendations  from 
commenters  and  medical  organizations 
that  were  consulted,  we  determined  that 
many  proposed  procedure  codes  could 
reasonably  be  performed  in  an  ASC,  in 
at  least  a  significant  number  of  cases.  It 
was  recognized  that  a  number  of  these 
procedures  should  generally  be 
performed  on  an  inpatient  basis. 
Nonetheless,  when  such  a  procedure 
may  safely  be  performed  In  an  ASC,  it  is 
reasonble  for  Medicare  to  pay  for  it  In 
that  setting,  rather  than  require  it  to  be 
performed,  urmecessarily,  in  a  more 
expensive  setting. 

This  final  notice  lists  only  additions  to 
and  deletions  from  the  current  list  of 
ambulatory  surgical  center  procedures 
that  result  from  our  consideration  of  the 
public  conmients  received  in  response  to 
the  propsed  notice.  As  noted  above,  we 
intend  to  publish  a  proposed  notice  in 
the  Federal  Register  at  a  later  date  to 
delete  a  significant  nimiber  of  procedure 
codes  from  the  current  list.  We  may  also 
prc^ose  to  add  some  additional 
procedures  to  the  list,  beyond  those 
recommended  in  response  to  our  earlier 
proposed  notice.  When  public  comments 
on  that  proposed  notice  have  been 
received  and  reviewed,  we  will  publish 
our  final  determination  regarding  those 
proposed  changes,  and  will  then  publish 
a  complete  list  of  covered  codes  in  the 
Federal  Register. 

The  expansion  of  the  list  of  covered 
services,  as  measured  by  number  of 
procedure  codes,  overstates  the  actual 
magnitude  of  changes.  The  codes  are 
used  to  di^erentiate,  in  many  cases, 
slight  differences  between  procedures. 
For  example,  under  the  Eye  and  Ocular 
Adnexa  System,  Removal  Cataract  is 
broken  down  into  8  separate  codes. 
Thus,  even  though  this  Ust  includes  more 
than  four  times  as  many  procedure 
codes  as  those  covered  in  the  original 
list  we  estimate  that  the  number  of 
types  of  procedures  covered  imder  this 
final  notice  is  only  about  twice  as  many 
as  under  the  previous  rule.  This,  of 
course,  depends  on  how  one  defines 
"type  of  procedure".  We  emphasize  that 
the  procedures  that  are  covered  in  ASCs 
are  those  that  we  believe  can  be 
performed  safely  in  ASCs  under  the 


circumstances  described  in  our 
regulations  at  42  CFR  416.65. 

When  we  initially  promulgated  the 
ASC  payment  rates  in  1982,  we  used 
cost  and  charge  data  from 
approximately  40  ASCs  to  develop  an 
indexing  method  for  ranking  each 
procedure  based  on  a  facility's  charge 
for  an  individual  procediu-e  as  compared 
to  its  average  charge  for  all  procedures 
offered.  Thus,  we  could  determine  how  a 
facility  values  a  given  procedure  it 
offers.  Using  this  indexing  method,  we 
established  a  four  group  classification 
system  for  payment  purposes.  Since 
such  data  were  not  available  to  permit 
the  indexing  of  new  procedures  into  the 
established  payment  groups,  we  relied 
on  the  medical  expertise  of  our  staff 
physicians  to  properly  classify  the 
newly  added  procedures  into  the 
appropriate  payment  groups.  As 
previously  stated,  we  recently 
completed  a  survey  of  over  500 
Medicare  participating  ASCs  from 
which  we  collected  information  relating 
to  the  facility  overhead  expenses  and 
charge  information  on  procedures 
performed  in  ASCs.  If  analysis  of  these 
new  data  warrant  re-assignment  of 
covered  procedures  to  other  payment 
groupings  or  revision  of  the  four  group 
classification  system,  such  changes  will 
be  published  in  the  Federal  Register  in 
the  1988  updating  of  the  ASC  payment 
rates. 

We  have  used  the  most  recent 
available  version  of  the  CPT-4  (Fourth 
Edition.  987  printing)  for  the  codes 
included  in  this  hsting.  The  AMA 
revises  the  procedure  codes  included  in 
CPT-4  annually.  Section  9343  of  Pub.  L 
99-509  requires  us  to  update  the  ASC  Hst 
every  two  years.  When  we  do  this,  we 
will  use  the  most  recent  version  of  CPT- 
4  available  at  that  time. 

B.  Suggested  Procedures  Not  Added  to 
the  Expanded  ASC  List 

Of  the  procedure  codes  referenced  in 
the  proposed  notice  many  are  included 
in  the  expanded  list.  The  following 
procedures,  identified  by  CPT-4  codes, 
have  been  excluded  for  these  reasons: 

Available  information  indicates  these 
are  not  commonly  performed  on  an 
inpatient  basis  or  are  doctor's  office 
procedures: 

10061    Incision — Incision  and  drainage  of 
abscess  (eg.  carbuncle,  suppurative 
hidradenitis,  and  other  cutaneous  or 
sutxnitaneous  abscesses);  complicated 

10081    Incision — Incision  and  drainage  of 
pilonidal  cyst;  complicated 

10121    Incision — Incision  and  removal  of 
foreign  IxKly,  subcutaneous  tissues; 
complicated 

13120    Miscellaneous — Repair,  complex, 
scalp,  arms,  and/or  legs;  1.1  cm  to  2.5  cm 


13131    Miscellaneous — ^Repair,  complex. 

forehead,  cheeks,  chin,  mouth,  neck. 

axillae,  genitalia,  hands  and/or  feet;  1.1 

cm  to  2.5.  cm 
13151    Miscellaneous — Repair,  complex. 

eyelids,  nose,  ears  and/or  lips;  1.1  to  2.5 

cm 
16010    Bums.  Local  Treatment — Dressings 

and/or  debridement,  initial  or 

subsequent:  under  anesthesia,  small 
14000    Miscellaneous — Adjacent  tissues 

transfer  or  rearrangement  trunk;  defect 

10  sq  cm  or  less 
14040    Miscellaneous — Adjacent  tissues 

transfer  or  rearrangement  forehead, 

cheeks,  chin,  mouth,  neck,  axillae, 

genitalia,  hands  and/or  feet  defect  10  sq 

cm  or  less 
15400    Miscellaneous — Application  of 

xenograft  (heterograft),  skin 
20910    General— Cartilage  graft 

costochondral 
20924    General — Tendon  graft,  from  a 

distance  (e.g.,  palmaris,  toe  extensor, 

planlaris) 
21400    General— Excision  of  benign  cyst  or 

tumor  of  mandible;  simple 
21030    General — Excision  of  benign  tumor  or 

cyst  of  facila  bone  other  than  mandible 
21493    Genenral — Treatment  of  closed  or 

open  hyoid  fracture;  without 

manipulation 
24305    Humerus  (Upper  Arm)  and  Elbow — 

Tendon  lengethening,  single,  each 
25031    Humerus  (Upper  Arm)  and  Elbow — 

Incision  and  drainage:  infected  bursa 
25624    Forerm  and  Wrist— Treatment  of 

closed  carpal  scaphiod  (navicular) 

fractureu;  with  manipulation 
28320    Hands  and  Fingers— Removal  of 

implant  from  finger  or  hand 
26641    Hands  and  Fingers — ^Treatment  of 

carpometacarpal  dislocation,  thumb, 

with  manipulation 
28760    Hands  and  Fingers — Treatment  of 

open  distal  phalangel  fracture,  finger  or 

thumb,  with  uncomplicated  soft  tissue 

closure,  each 
27323    Femur  (Thigh  Region)  and  Knee 

Joint — Biopsy,  soft  tissues;  superficial 
27604    Leg  (Tibia  and  Fibula)  and  Ankle 

Joint — Incision  and  drainage:  infected 

bursa 
26022    Foot — Arthrotomy  with  exploration, 

drainage  or  removal  of  loose  or  foreign 

body; 
28043    Foot — Excision,  benign  tumon 

subcutaneous 
28100    Foot — Excision  or  curettage  of  bone 

cyst  or  benign  tumor,  talus  or  calcaneus 
28104    Foot — Excison  or  curettage  of  bone 

cyst  or  benign  tumor,  tarsal  or  metatarsal 

bones,  except  talus  or  calcaneus 
28106    Foot — Excision  or  curettage  of  bone 

cyst  or  benign  tumor,  tarsal  or  matatarsal 

bones,  except  talus  or  calcaneus;  with 

iliac  or  other  autogenous  bone  graft 

(including  obtaining  graft) 

28118  Foot — Ostectomy,  excision  of  tarsal 
coalition 

28119  Foot — Ostectomy.  calcaneus;  for  spur, 
with  or  without  plantar  fascial  release 

28160    Foot — Hemiphalangectomy  or 
interphalangeal  joint  excision,  single, 
each 
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28192    Foot — Remove  foreign  body,  deep 
28236    Foot— Transfer  of  tendon,  anterior 

tibial  into  tarsal  bone 
28238    Foot — Advancement  of  posterior 

tibial  tendon  with  excision  of  accessory 

navicular  bone  (Kidner  type  procedure) 
28288    Foot— Ostectomy,  partial 

exostectomy  or  condylectomy,  single, 

metatarsal  head,  second  through  fifth. 

each  metatarsal  head,  (separate 

procedure) 
28460    Foot — Treatment  of  open  tarsal  bone 

fracture  (except  talus  and  calcaneus), 

with  uncomplicated  soft  tissue  closure, 

each 
28480    Foot— Treatment  of  open  metatarsal 

fracture,  with  uncomplicated  soft  tissue 

closure,  each 
30100    Nose — Excision — Biopsy,  intranasal 
30220    Nose — Insertion,  nasal  septal 

prosthesis  (button) 
31528    Larynx — Laryngoscopy,  direct  with 

dilation,  initial 
40819    Larynx — Excision  of  frenum.  labial  or 

buccal  (frenumectomy,  frenulectomy, 

frenectomy) 
41006    Toungue,  Floor  of  Mouth — Intraoral 

incision  and  drainage  of  abscess,  cyst  or 

hematoma  of  tongue  or  floor  of  mouth: 

sublingual,  deep,  supramylohyoid 
41008    Tongue,  Floor  of  Mouth— Intraoral 

incision  and  drainage  of  abscess,  cyst  or 

hematoma  of  tongue  or  floor  of  mouth; 

submandibular  space 
41017    Tongue.  Floor  of  Mouth— Extraoral 

incision  and  drainage  of  abscess,  cyst  or 

hematoma  of  floor  of  mouth; 

submandibular 
41100    Tongue,  Floor  of  Mouth— Biopsy  of 

tongue;  anterior  two-thirds 
41825    Dentoalveolar  Structures — ^Excision 

of  lesion  or  tumor  (except  listed  above); 

without  repair 
42300    Salivary  Gland  and  Ducts — Drainage 

of  abscess;  parotid,  simple 
42310    Salivary  Gland  and  Ducts — Drainage 

of  abscess;  submaxillary  or  sublingual, 

intraoral 
42510    Salivary  Gland  and  Ducts— Parotid 

duct  diversion,  bilateral  (Wilke  type 

procedure);  with  ligation  of  both 

submandibular  (Wharton's)  ducts 
42550    Salivary  Gland  and  Ducts— Injection 

procedure  for  sialography 
44385    Intestines — Fiberoptic  evaluation  of 

small  intestinal  (Kock)  or  pelvic  pouch 
45100    Rectum — Biopsy  or  anorectal  wall. 

anal  approach  (eg,  congenital  megacolon) 
45108    Rectum — Anorectal  myomectomy 
45150    Rectum — Division  of  stricture  of 

rectum 
45310    Rectum — Endoscopy — 

Proctosigmoidoscopy;  for  removal  of 

polyp  or  papilloma 
46050    Anus — Incision  and  drainage, 

perianal  abscess,  superficial 
46210    Anus — Cryptectomy;  single 
50555    Kidney — Renal  endoscopy  through 

established  nephrostomy  or  pyelostomy, 

with  or  without  irrigation,  instillation,  or 

ureteropyelography,  exclusive  of 

radiologic  service:  with  biopsy 


50557    Kidney — Renal  endoscopy  through 

established  nephrostomy  or  pyelostomy, 

with  or  without  irrigation,  instillation,  or 

«ireteropyelography.  exclusive  of 

radiologic  service;  with  fulguration.  with 

or  without  biopsy 
51860    Bladder — Cystorrhaphy.  suture  or 

bladder  wound,  injury  or  rupture;  simple 
53280    Urethra — Excision  or  fulguration; 

urethral  polyp(8).  distal  urethra 
53270    Urethra — Excision  or  fulguration: 

Skene's  glands 
53442    Urethra — Removal  of  perineal 

prostheis  introduced  for  continence 
56400    Vulva  and  Introitus — Incision — 

Incision  and  drainage,  abscess  of  vulva. 

extensive 
56500    Vulva  and  Introitus — Destruction — 

Destruction  of  lesion(8).  vulva  (eg, 

condyloma,  papilloma,  molluscum 

contagiosum,  herpetic  vesicle),  simple; 

chemical 
56510    Vulva  and  Introitus — Destruction  of 

condylomata,  vulva,  multiple;  surgical 

excision 
57700    Cervix  Uteri — Cerclage  of  uterine 

cervix  (tracheloplasty) 
60000    Thyroid  Gland — Incision  and 

drainage  of  thyroglossal  cyst  infected 

64412  Extracranial  Nerves,  Peripheral 
Nerves,  and  Autonomic  Nervous 
System — Injection,  anesthetic  agent 
spinal  accessory  nerve 

64413  Extracranial  Nerves.  Peripheral 
Nerves,  and  Autonomic  Nervous 
System — Injection,  anesthetic  agent: 
cerevical  plexus 

64435    Extracranial  Nerves.  Peripheral 
Nerves,  and  Autonomic  Nervous 
System — Injection,  anesthetic  agent; 
paracervical  (uterine)  nerve 

64508    Extracranial  Nerves,  Peripheral 
Nerves,  and  Autonomic  Nervous 
System — Injection,  anesthetic  agent 
carotid  sinus  (separate  procedure) 

64620    Extracranial  Nerves,  Peripheral 
Nerves,  and  Autonomic  Nervous 
System — Destruction  by  neurolytic  agent 
intercostal  nerve 

64783    Extracranial  Nerves.  Peripheral 
Nerves,  and  Autonomic  Nervous 
System — Excision  of  neuroma:  hand  or 
foot  each  additional  nerve,  except  same 
digit  (list  separately  by  this  number) 

65240    Eyeball — Removal  of  foreign  body, 
intraocular  from  lens  (without  extraction 
lens),  magnetic  extraction 

65270    Eyeball — Repair  of  laceration; 
conjunctiva,  with  our  without 
nonperforating  laceration  sclera,  direct 
closure 

65600    Anterior  Segment — Cornea — Tatoo 
cornea,  mechanical  or  chemical 

66740    Anterior  Segment — Iris,  CiUary 
Body — Cyclodialysis,  initial 

66761    Anterior  Segment-Iris.  Ciliary  Body— 
Coreoplasty  ("iridotomy")  by 
photocoagulation:  for  glaucoma 

66770    Anterior  Segment — Iris.  Ciliary 
Body — Destruction  of  cyst  or  lesion  iris 
or  ciliary  body  (nonexcisional  procedure) 
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66620    Anterior  Segment — Lens — Discission 
of  secondary  membraneous  cataract 
("after  cataract")  and/or  anterior  hyaloid 
incisional  technique  (Ziegler  or  wheeler 
Knife) 

67105    Posterior  Segment-Retinal 
Detachment — Repair  of  retinal 
detachment  photocoagulation  (laser  or 
xenon  arc,  one  or  more  sessions)  with 
drainage  of  subretinal  fluid 

67112    Posterior  Segment — Retinal 
Detachment — Repair  of  retina! 
detachment  (one  or  more  stages,  same 
hospitalization);  previously  operated 
upon,  any  technique 

67141    Posterior  Segment — Retinal 

Detachment— Prophylaxis  of  retinal 
detachment  (eg,  retinal  break,  lattice 
degeneration)  without  drainage,  one  or 
more  sessions;  cryotherapy,  diathermy 

67145    Posterior  Segment — Retinal 

Detachment —  Prophylaxis  of  retinal 
detachment  (eg,  retinal  break,  lattice 
degeneration)  without  drainage,  one  or 
more  sessions;  photocoagujation  (laser  or 
xenon  arc) 

68335    Ocular  Adnexa — Conjunctiva — 
Repair  of  symblepharon;  with  free  graft 
conjunctiva  or  buccal  mucous  membrane 
(includes  obtaining  graft) 

68340    Ocular  Adnexa — Conjunctiva — 
Repair  of  symblepharon;  division  of 
symblepharon  with  or  without  insertion 
of  conformer  or  contact  lens 

68770    Ocular  Adnexa — Lacrimal  System — 
Closure  of  lacrimal  fistula  (separate 
procedure) 

69222  Middle  Eai^Debridement, 
mastoidectomy  cavity,  complex  (e.g., 
with  anesthesia  or  more  than  routine 
cleaning);  unilateral 

69223  Middle  Ear— Debridement, 
mastoidectomy  cavity,  complex  (e.g., 
with  anesthesia  or  more  than  routine 
cleaning);  bilateral 

69540    Middle  Ear— Excision— Excision 
aural  polyp 

92018  Eye/Ocular  Adnexa — 
Ophthalmological  examination  and 
evaluation,  under  general  anesthesia, 
with  or  without  manipulation  of  globe  for 
passive  range  of  motion  or  other 
manipulation  to  facilitate  diagnostic 
examination;  complete 

92019  Eye/Ocular  Adnexa — 
Opthalmological  examination  and 
evaluation,  under  anesthesia,  with  or 
without  manipulation  of  globe  for 
passive  range  of  motion  or  other 
manipulation  to  facilitate  diagnostic 
examination:  limited 

Available  information  indicates  these 
are  hospital  inpatient  procedures: 

27332  Femur  (thigh  region)  and  Knee  Joint — 
Excision — Arthrotomy,  knee,  for  excision 
of  semilunar  cartilage  (meniscectomy); 
medical  OR  lateral 

27333  Excision — Arthrotomy,  Knee,  for 
excision  of  semilunar  cartilage 
(meniscectomy);  medial  AND  lateral 

57200    Vagina — Repair — Colporrhaphy, 
suture  of  injury  of  vagina 
(nonobstetrical) 


HCFA  agrees  with  the  American 
Academy  of  Orthopaedic  Surgeons  that 
the  following  are  hospital  inpatient 
procedures: 

25350    Forearm  and  Wrist — Repair,  Revision 

or  Reconstruction — Osteotomy,  radius, 

distal  third 
25356    Forearm  and  Wrist — Repair,  Revision 

or  Reconstruction — Osteotomy,  middle 

or  proximal  third 
25366    Forearm  and  Wrist — Repair,  Revision 

or  Reconstruction — Osteotomy,  radius 

and  ulna 
27060    Pelvis  and  Hip  Joint — Excision — 

Excision;  ischial  bursa 
270QZ    Pelvis  and  Hip  Joint — Excision — 

Excision;  trochanteric  bursa  or 

calcification 
27340    Femur  (thigh  region)  and  Knee  Joint — 

Excision — Excision,  prepatellar  bursa 
27600    Leg  (tibia  and  fibula)  and  Ankle 

Joint — Incision — Fasciotomy,  leg, 

anterior  compartment,  for  closed  space 

decompression 
27602    Leg  (tibia  and  fibula)  and  Ankle 

Joint — Incision — ^Fasciotomy,  leg. 

anterior  compartment,  for  closed  space 

decompression;  including  posterior 

compartment  decompression 
28300    Foot — Repair,  Revision  or 

Reconstruction — Osteotomy;  calcaneus 

(Dwyer  or  Chambers  type  procedure], 

with  or  without  internal  fixation 
28304    Foot — Repair,  Revision  or 

Reconstruction — Osteotomy,  midtarsal 

bones,  other  than  calcaneus  or  talus 

HCFA  agrees  with  the  American 
Academy  of  Orthopaedic  Surgeons  that 
the  following  procedures  are  obsolete; 

28060  Foot — Excision — Fasdectomy, 
excision  of  plantar  fascia;  partial 
(separate  procedure) 

28150    Foot— Excision— Phalangectomy, 
single,  each 

28296    Foot — Repair,  Revision  or 

Reconstruction — Hallux  valgus  (bunion) 
correction,  with  or  without 
sesamoidectomy;  with  metatarsal 
osteotomy  (Mitchell  or  Lapidus  type 
procedure) 

HCFA  agrees  with  the  Society  of 
Thoracic  Surgeons  that  the  following  is 
a  hospital  procedure: 

33219    Heart  and  Pericardium — Pacemaker — 
Repair  of  pacemaker  with  replacement 
of  pulse  generator 

No  utilization  data  are  available  for 
the  following  procedure: 

91010    Gastroenterology — Esophageal 
motility  study 
We  will  continue  to  consider 
comments  on  an  ongoing  basis.  If  new 
information  is  received  about  the  above 
excluded  procedures,  or  we  receive 
additional  suggested  additions  or 
revisions  to  the  current  Ust,  we  will 
continue  to  evaluate  them  for  future 
A3C  list  expansions  or  revisions. 


C.  Procedures  to  be  Deleted  from  the 
Current  ASC  List 

As  discussed  above,  we  consulted 
with  several  medical  organizations  and 
reviewed  their  recommendations  on  the 
list  of  proposed  ASC  procedures.  In 
several  cases,  it  was  recommended  that 
a  procedure  on  the  current  list  be 
deleted  as  not  conforming  to  the 
requirements  of  S  416.65.  HCFA 
concurred  with  their  recommended 
deletions  and  also  identified  other  ASC 
procedures  for  which  deletion  is 
justified.  Thus,  we  are  deleting  certain 
procedures  from  the  current  ASC  Hst  90 
days  from  the  pubUcation  date  of  this 
notice. 

We  wish  to  reiterate  that  the 
following  procedures  are  being  deleted 
now  as  a  result  of  recommendations  and 
review  flowring  from  our  consideration 
of  comments  received  on  the  February 
16, 1984  proposed  notice.  Subsequent  to 
our  receipt  of  those  comments  and 
recommendations,  our  independent 
analysis  of  program  data  not  available 
at  the  time  of  the  proposed  notice 
demonstrated  that  yet  other  procedures 
on  the  current  Ust  are  commonly 
furnished  in  doctors'  ofHces  or  do  not 
otherwise  meet  the  criteria  of  S  416.65. 
We  are  not  deleting  those  procedure 
codes  through  this  notice  because  we 
must  offer  an  opportimity  for  public 
comment.  Therefore,  we  intend  to 
propose  those  other  deletions  in  a 
separate  notice  to  be  published  in  the 
Federal  Register  at  a  later  date. 

Based  on  our  review  of  comments  and 
consultation  on  recommendations 
received  in  public  comments,  we  have 
decided  to  delete  the  following  codes: 

•  We  agree  with  the  American 
Academy  of  Orthopaedic  Surgeons 
(AAOS)  recommendation  that  the 
following  are  hospital  procedures. 

23105  Shoulder — Excision — Arthrotomy  for 
synovectomy;  glenohumeral  joint 

23106  Archomioclavicular,  sternoclavicular 
joint 

23480    Shoulder — Repair,  Revision  of 
Reconstruction — Osteotomy,  clavicle, 
with  or  without  internal  fixation: 

23485    with  bone  graft  for  nonunion  or 

malunion  (includes  obtaining  graft  and/ 
or  necessary  fixation) 

24102    Humerus  (Upper  Arm)  and  Elbow- 
Excision — Arthrotomy,  elbow;  for 
synovectomy 

24365  Humerus  (Upper  Arm)  and  Elbow — 
Repair,  Revision  and  Reconstruction — 
Arthroplasty,  radial  head: 

24366  with  implant 

25105    Forearm  and  Wrist — Excision — 

ArtlkTOtomy,  wrist  Joint;  for  synovectomy 
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25115  Forearm  and  Wrist— Radical  excision 
of  bursa,  synovia  of  wrist  or  forearm 
tendon  sheaths  (eg,  tenosynovitis, 
fungus,  Tbc,  or  other  granulomas, 
rheumatoid  arthritis);  flexors 

25116  extensors  (with  or  without 
transposition  of  dorsal  reinaculum] 

25118  Forearm  and  Wrist — Synovectomy, 
extensor  tendon  sheath,  wrist  single 
compartment 

25119  with  resection  of  distal  ulna 
28130    Hand  and  Fingers — Excision — 

Synovectomy,  carpometacarpal  joint 
26565    Hand  and  Fingers — ^Repair.  Revision 
or  Reconstruction — Osteotomy  for 
correction  of  deformity;  metacarpal 
26850    Hand  and  Fingers — Arthrodesis — 
Arthrodesis,  metacarpophalangeal  Joint 
with  or  without  internal  fixation; 
26852    with  autogenous  graft  (includes 
obtaining  graft) 

27625  Leg  (tibia  and  fibula)  and  Ankle 
Joint — Arthrotomy.  ankle,  for 
synovectomy; 

27626  including  tenosynovectomy 
27705    Leg  (tibia  and  fibula)  and  Ankle 

Joint — Repair.  Revision  or 

Reconstruction — Osteotomy,  tibia 
27707    fibula 
27709    tibia  and  fibula 
28070    Foot— Repair— Excision— 

Synovectomy;  intertarsal  or 

tarsometatarsal  joint  each 
28302    Foot— Repair.  Revision  or 

Reconstruction — Osteotomy;  talus 

•  We  have  determined  that  the 
following  is  a  pediatric  procedure, 
which  should  not  have  been  included  on 
the  current  ASC  list: 

31520    Larynx — Endoscopy — Laryngoscopy 
direct  for  aspiration;  diagnostic, 
newborn 

•  We  agree  with  the  American 
College  of  Obstetricians  and 
Gynecologists  (AGOG)  that  the 
followring  are  hospital  procedures: 

56200    Female  Genital  System-^iepair— (see 
also  56800)  Perineoplasty,  repair  of 
perineum,  nonobstetrical  (separate 
procedure) 

57000  Vagina — Incision — Colpotomy;  »vith 
exploration 

57135    Vagina — Excision— Excision  of 
vaginal  cyst  or  tumor 

•  We  agree  with  AGOG,  that  the 
following  is  an  office  procedure. 

56600    Vulva  and  Introitus— Excisioiv— 
Biopsy  of  vulva  (separate  procedure) 

•  We  agree  with  the  American 
Academy  of  Ophthalmologists 
recommendation  that  the  following  are 
doctor's  office  procedures: 

67800    Ocular  Adnexa — Orbit — Excision  or 
Removal  of  Lesion  Involving  More  Than 
Skin  (le.  Involving  Lid  Margin.  Tarsus, 
And/Or  Palpebral  Conjunctiva) — 
Excision  chalazion;  single 

67805    multiple,  different  lids 

68705  Ocular  Adnexa— Lacrimal  System- 
Repair — Correction  of  everted  punctum. 
cautery 


67915    Ocular  Adnexa— Orbit— Repair 
Ectropion.  Entropion — Repair  of 
ectropion;  thermocauterization 

67922    Ocular  Adnexa— Orbit— Repair 

Ectropion.  Entropion — Repair  entropion; 
thermocauterization 

•  HCFA  staff  physicians,  in 
consultation  v>nth  other  practicing 
specialist  physicians,  have  determined 
that  the  following  should  be  deleted 
from  the  current  list,  since  no  facility  fee 
should  be  allowed  for  any  non-surgical 
procedure.  This  procedure  involves 
supervision  and  interpretation  only: 

74740    Gynecological  and  Obstetrical — 
Hysterosalpingography;  supervision  and 
interpretation  only 

D.  Changes  in  ASC  Payment  Groups 

We  made  the  following  changes  in  the 
current  assignment  of  codes  to  ASC 
payment  groups  based  on  comments  we 
received  from  the  Freestanding 
Ambulatory  Surgical  Association 
[FASA).  We  agreed  with  the  revised 
group  recommendation  by  FASA  in  all 
but  one  case.  In  the  experience  of  HCFA 
medical  staff,  the  resource  allocation  for 
procedure  11644  warranted  Group  2 
reimbursement  rather  than  the  FASA 
recoDunendation  of  Group  3. 

•  The  following  procedures  were 
moved  from  Group  1  to  Group  2: 

11626    Skin.  Subcutaneous  and  Areolar 

Tissues — Excision,  malignant  lesion. 

scalp,  neck,  hands,  feet  genitalia;  lesion 

diameter  over  4J0  cm 
11646    Skin.  Subcutaneous  and  Areola 

Tissues — Excision,  malignant  lesion. 

face,  ears,  eyelids,  nose,  lips;  lesion 

diameter  over  4.0  cm 

•  The  following  procedure  was  moved 
from  Group  3  to  Group  4: 

64716    Nervous  System — Exploration. 
Neurolysis  or  Nerve  Decompression 
(Neuroplasty) — Neurolysis  and/or 
transposition  cranial  nerve  (specify) 

•  The  following  procedures  were 
moved  from  Group  4  to  Group  3: 

66600    Anterior  Segment-Iridectomy.  »vith 

corneoscleral  or  corneal  section;  for 

removal  of  lesion 
66625    peripheral  for  glaucoma  (separate 

procedure) 
66630    sector  for  glaucoma  (separate 

procedure] 
66635    "optical"  (separate  procedure) 

E  Revision  to  CPT-4 

•  The  following  procedures  were 
revised  to  conform  to  the  most  recent 
editions  of  CPT-4,  as  follows: 

19121     was  replaced  %vith  19120-Excision  of 
cyst  fibroadenoma  or  other  benign 
tumor,  aberrant  breast  tissue,  duct  lesion 
or  nipple  lesion  (except  19140).  male  or 
female,  one  or  more  lesions 


19141    was  replaced  with  19140 — 

Mastectomy  for  gynecomastia  through 
circumareolar  or  other  incision 

21350    was  deleted  fi^m  the  CPT-4- 

Treatment  of  closed  or  open  fracture  of 
malar  area,  including  zygomatic  arch  and 
malar  tripod  without  manipulation 

27375    was  replaced  ytWh.  29870— 
Arthroscopy-Arthroscopy,  knee, 
diagnostic  with  or  without  synovial 
biopsy  (separate  procedure) 

27378     was  replaced  with  29870 — 
Arthroscopy-Arthroscopy,  knee, 
diagnostic  with  or  without  synovial 
biopsy  (separate  procedure) 

27377  was  replaced  with  29874 — 
Arthroscopy-Arthroscopy,  knee  surgical; 
for  removal  of  loose  body  or  foreign  body 
(eg.  osteochondritis  dissecans 
fragmentation,  chondral  fragmentation) 

27378  was  replaced  with  29881— 
Arthroscopy-Arthroscopy,  knee  surgical: 
with  meniscectomy  (medial  or  lateral 
including  any  meniscal  shaving) 

43700    was  replaced  with  43235 — Esophagus- 
Endoscopy-Upper  gastrointestinal 
endoscopy  including  esophagus, 
stomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate;  complex 
diagnostic 

43702    was  replaced  with  43239 — Esophagus- 
Endoscopy-Upper  gastrointestinal 
endoscopy  including  esophagus, 
stomach,  and  either  the  duodenum  and/ 
or  jeiuntmi  as  appropriate;  for  biopsy 
and/or  collection  or  specimen  by 
brushing  or  washing 

43709    was  replaced  with  43247 — Esophagus- 
Endoscopy-Upper  gastrointestinal 
endoscopy  including  esophagus. 
stomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate;  for  removal  of 
foreign  body 

43711  was  replaced  with  43251 — Esophagus- 
Endoscopy-Upper  gastrointestinal 
endoscopy  including  esophagus, 
stomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate;  for  removal  of 
polypoid  lesion(8) 

43712  was  replaced  with  43255— 
Esophagus — Endoscopy-Upper 
gastrointestinal  endoscopy  including 
esophagus,  stomach,  and  either  the 
duodenum  and/or  jejunum  as 
appropriate;  for  control  of  hemorrhage 
(eg.  electrocoagulation,  laser 
photocoagulation) 

43714    was  replaced  with  43258 — Esophagus- 

Endoscopy-Upper  gastrointestinal 

endoscopy  including  esophagus. 

stomach,  and  either  the  duodenum  and/ 

or  jejunum  as  appropriate;  for  ablation  of 

tumor  or  mucosal  lesion  (eg, 

electrocoagulation,  laser 

photocoagulation) 
49506    was  replaced  with  49505— Repair- 

Herinoplasty.  Herniorrhaphy, 

Hemiotomy-Repair  inguinal  hernia,  age  5 

or  over 
49551    was  replaced  with  49550 — Repair- 

Herinoplasty,  Herniorrhaphy, 

Hemiotomy-Repair  femoral  hernia,  groin 

incision 
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52100    was  replaced  with  52000— 

Endoscopy-Cystourethroscopy;  (separate 
procedure) 

52105    was  replaced  with  52005 — 
Cystourethroscopy.  with  ureteral 
catheterization,  with  or  without 
irrigation,  instillation,  or 
ureteropyelography,  exclusive  or 
radiologic  service 

52110    was  replaced  with  52010 — 

Endoscopy-Cystoscopy,  Urethroscopy, 
Cystrourethroscopy  Nole»- 
Cystourethroscopy,  with  ejaoilatory  duct 
catheterization,  with  or  without 
irrigation,  instillation,  or  duct 
radiography,  exclusive  of  radiologic 
service 

52202    was  replaced  with  52204 — 
Transurethral  Surgery — 
Cystourethroscopy,  with  biopsy 

52212     was  replaced  with  52214 — 
Transurethral  Surgery — 
Cystourethroscopy.  with  fulguration 
(including  cryosurgery]  of  trigone, 
bladder  neck,  prostatic  fossa,  urethra,  or 
periurethral  glands 

52222    was  replaced  with  52224 — 
Transurethral  Surgery — 
Cystourethroscopy,  with  fulguration 
(including  cryosurgery)  or  treatment  of 
MINOR  (less  than  0.5  cm)  lesion  (s),  with 
or  without  biopsy 

52232    was  replaced  with  52234 — 
Transurethral  Surgery — 
Cystourethroscopy,  with  fulguration 
(including  cryosurgery)  and/or  resection 
of,  SMALL  bladder  tumorls)  (0.5  to  ZSi 
cm) 

52800    was  replaced  with  52317 — 
Endoscopy-Transurethral  Surgery 
(Urethra  and  Bladder) — Litholapaxy; 
crushing  or  fragmentation  or  calculus  by 
any  means  in  bladder  and  removal  of 
fragments,  simple;  small  (less  than  2.5 
cm) 

54154    was  replaced  with  54152 — ^Male 
Genital  System — Excision — 
Circumcision,  clamp  procedure;  except 
newborn 

66980    was  replaced  with  66983  or  66984 — 
Anterior  Segment-Lens-Removal 
Cataract-Intracapsular  cataract 
extraction  with  insertion  of  intraocular 
lens  prosthesis  (one  stage  procedure) 

V.  Regulatory  Impact  Statement  and 
Regulatory  Flexibility  Analysis 

A.  Requirements 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for 
documents  such  as  this  that  are 
considered  "major  ndes"  because  they 
are  likely  to  result  in:  (1)  An  t  imual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 


with  foreign-based  enterprises  in 
domestic  or  export  markets.  In  addition, 
we  prepare  and  publish  a  regulatory 
flexibility  emalysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  the  document 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

B.  Entities  Affected 

A  substantial  number  of  small  entities 
will  be  affected.  Not  only  will  ASCs 
(approximately  682  of  which  participate 
in  Medicare,  at  present)  be  affected,  but 
hospitals  in  many  areas  may  be 
affected,  depending  on  patients'  choice 
of  surgery  site.  The  effect  on  some 
entities  may  be  substantial.  Although, 
for  the  reasons  discussed  below,  we 
estimate  the  net  impact  of  this  notice  on 
Medicare  program  expenditures  to  be 
negligible,  we  can  assume  that  ASCs 
will  benefit  as  a  result  of  this  expanded 
list  of  covered  procediu-es.  We  also 
expect  the  number  of  Medicare 
participating  ASCs  to  gradually 
increase,  due  to  increased  willingness  of 
patients  to  use  ASCs,  changes  in  State 
certificate-of-need  laws,  continuing 
interest  in  health  care  cost  containment, 
improved  medical  technology,  and 
financial  incentives  resulting  from  the 
expanded  list  of  covered  procedures. 

Individual  physicians,  group  practices, 
HMOs,  and  other  organized  groups  of 
practitioners  are  also  considered  small 
entities  imder  the  RFA.  (Individuals, 
such  as  beneficiaries,  are  not)  To  the 
extent  that  performance  of  the  surgical 
procedures  included  on  the  ASC  list  is 
shifted  from  a  hospital  inpatient  setting 
to  either  a  hospital  outpatient  setting  or 
an  ASC,  physicians  (both  surgeons  and 
anesthesiologists)  may  benefit  because, 
if  they  accept  assignment.  Medicare  will 
pay  them  100  percent  of  reasonable 
charges. 

This  proposed  expansion  of  the  list  of 
covered  ASC  procedures  will  also  affect 
payments  to  hospitals  for  procedures 
performed  in  their  outpatient 
departments  once  section  9343(a)  of  Pub. 
L.  99-509  is  implemented.  That 
amendment  enacted  a  new  section 
183S(i)(3)  of  the  Act  to  provide  that 
when  hospital  outpatient  departments 
perform  procedures  approved  for  ASCs, 
the  payment  to  the  hospitals  will  be  the 
lesser  of: 

•  80  percent  of  the  hospital's 
aggregate  cost  or  charges  (less  any 
applicable  deductible);  or 

•  80  percent  of  the  aggregate  blended 
amoimt  for  those  services  based  on  a 
limit  composed,  in  FY  1987,  75  percent  of 
hospital  costs  and  25  percent  of  the  ASC 


rates,  and,  in  FY  1988  and  thereafter,  50 
percent  of  hospital  costs  and  50  percent 
of  the  ASC  rates. 

Since  we  are  developing  separate 
regulations  to  implement  section  9343(a), 
we  will  assess  and  discuss  the  effect  of 
those  limits  in  those  docimients. 

C.  Anticipated  Economic  Outcomes 

We  do  not  have  data  available  now 
that  would  enable  us  to  estimate 
quantitatively  the  effects  of  this  notice 
on  the  economy  but  we  estimate  that  its 
net  impact  on  Medicare  program 
expenditures,  roimding  to  the  nearest 
$10  million,  will  be  negligible.  This 
notice  will  permit  facility  fees  to  be  paid 
when  procdures  are  furnished  in  an  ASC 
that  previously  have  been  paid  for  only 
when  furnished  in  hospitals.  (The 
physicians  furnishing  ambulatory 
surgical  services  are  paid  regardless  of 
site,  but  must  collect  deductible  and 
coLasurance  amounts  from  beneficiaries 
if  the  procediue  is  not  on  the  ASC  list.) 

ASC  payments  are  lower  than  either 
inpatient  or  outpatient  hospital 
payments,  and  we  therefore  expect 
some  program  savings.  Nonetheless,  we 
do  not  expect  a  large  volume  of  services 
to  shift  in  setting  from  hospitals  to 
ASCs.  We  believe  that  growth  of  ASCs 
would  be  likely  to  have  beneficial,  not 
adverse,  effects  on  competition, 
investment  productivity,  and 
umovation.  We  know  of  no  compelling 
reasons  to  assimie  that  the  effects  on 
employment,  if  any,  would  be  adverse. 
This  notice  will  not  meet  any  of  the 
criteria  of  E.0. 12291. 

It  is  difficult  to  project  accurately  and 
quantitatively  the  overall  economic 
impact  of  expanding  and  revising  the  list 
of  covered  procedures  in  ASCs.  We 
expect  that  to  the  extent  that  this 
expansion  of  the  list  of  covered  ASC 
services  enables  ASCs  to  compete  more 
effectively  with  hospitals,  prices  related 
to  the  affected  surgical  services  would 
decrease,  not  increase.  We  also  expect 
that  econoOiies  of  production  sought 
under  the  incentives  of  competition 
could  reduce  costs  in  many  cases. 
However,  if  hospitals  experience  a 
decline  in  volume  of  these  services,  due 
to  shifts  to  ASCs,  their  unit  costs  could 
increase.  Further,  the  patterns  of 
dehvery  of  surgical  services  are 
constantly  changing  and  are  affected  by 
a  number  of  factors. 

•  In  many  States,  certificate-of-need 
(CON)  laws  restrict  the  growth  of  new 
ASCs.  This  situation  could  change, 
however,  as  many  State  CON  laws  are 
being  revised. 

•  If  Medicare  and  private  insurance 
payment  rates  for  procedures  performed 
in  ASCs  are  updated  in  the  future. 


potential  investors  may  perceive  d 
greater  financial  incentive  to  fund  more 
ASC8. 

•  The  surgeon's  or  attending 
physician's  views  of  the  safety  and 
efHcacy  of  performing  procedures  in 
ASCs.  as  well  as  considerations  of 
payment  for  services,  may  or  may  not  be 
in  favor  of  shifting  more  patients  to 
ASCs,  depending  on  a  number  of  local 
variables. 

•  The  costs  of  setting  up  an  ASC  vary 
a  great  deal,  depending  on  the  range  of 
services  to  be  provided.  For  example,  an 
ASC  specializing  only  in  eye  surgery 
would  be  much  less  expensive  to  build, 
equip,  and  staff,  than  a  full-service  ASC 

We  expect  the  savings  resulting  from 
paying  facility  payments  that  are  lower 
than  outpatient  hospital  costs  to  be 
offset  in  two  ways. 

•  Larger  amounts  will  be  paid  by 
Medicare  to  some  physicians,  because 
Medicare  pays  physicians,  as  an 
incentive  to  shift  surgical  procedures, 
100  percent  of  reasonable  charges  when 
a  physician  accepts  assignment  for  a 
procedure  on  the  ASC  list  performed  In 
an  ASC  or  in  a  hospital  on  an  outpatient 
basis.  [If  a  procedure  is  performed  on  an 
inpatient  basis,  or  if  the  physician  does 
not  accept  assignment  the  physician 
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receives  80  percent  of  reasonable 
charges  and  the  patient  is  liable  for  the 
20  percent  coinsurance  amount.) 

•  When  a  service  on  the  ASC  list  is 
furnished  in  an  ASC,  we  will  pay  both 
physician  and  facility  fees,  whereas  we 
pay  only  physician  fees  for  services 
furnished  in  offices.  Further,  the 
physician  is  paid  only  80  percent  of  the 
Medicare  allowed  charge  for  an  office 
procedure.  Therefore,  there  is  an 
incentive  to  shift  the  site  of  service  from 
the  doctor's  office  to  an  ASC  To  the 
extent  that  this  occurs,  our  program 
expenditures  will  be  increased. 

We  estimate  that  the  net  savings 
impact  of  this  expansion  of  the  list  of 
covered  ASC  procedures  would  be  less 
than  $10  million  for  FY  1987  and 
subsequent  fiscal  years. 

D.  Alternatives  Considered 

Alternatives  to  revising  the  list  of 
procedures  were  not  considered  because 
updates  are  required  by  law.  Alternative 
lists  and  items  on  the  list  were 
considered,  as  discussed  earlier  in  this 
notice.  However,  the  procedures 
contained  in  this  notice  are  those  we 
consider  appropriate  based  on  our  best 
medical  judgment. 


We  are  not  mandating  where  these 
procedures  must  be  performed.  The 
decision  as  to  where  the  surgery  will  be 
performed  is  made  by  the  patient  and 
the  patient's  physician.  The  decision 
may  include  financial  considerations, 
but  also  is  motiviated  by  such  factors  as 
the  patient's  general  health,  the 
presence  or  absence  of  complicating 
conditions,  convenience  of  location  or 
scheduling,  or  confidence  in  a  particular 
facility. 

E.  Conclusion 

We  conclude  that  this  notice  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
we  have  therefore  provided  a  discussion 
that  we  believe  presents  the  interaction 
of  variables  involved  in  assessing  the 
impact.  This  discussion,  in  combination 
with  the  rest  of  the  preamble  of  this 
notice  serves  as  a  regulatory  flexibiUty 
analysis  consistent  with  the  RFA. 

VI.  Additions  to  the  List  of  Covered 
Surgical  Procedures  for  ASCs 

On  May  21. 1987,  Medicare  Part  B 
coverage  is  available  for  facility 
services  furnished  in  connection  with 
the  following  surgical  procedures  when 
performed  in  an  ambulatory  surgical 
center. 


CPT-4 
code 


Payment 
grotp 


Description 


Integumentary  System 


Skin.  Sutxxitaneous  and  Areolar  Tissues 


Incision 
10141.. 

Excision  detxidement 
11042..  1 

11043..  1 

11044..  1 

Excision-tjenign  lesions 
11471..  2 

11772..  3 

Repair-simple 

12006..  2 


12007..  2 

12017..  2 

12018..  2 

Repair-intermediate 

12036..  2 

12037..  2 

12046..  2 

12047..  2 

12056..  2 

12057..  2 

Repair-complex 

13101..  1 

13121..  1 

13132..  2 

13152..  3 


2    Incision  and  cfrainage  of  tiematoma;  complicated 

Detxidement;  skin,  and  subcutaneous  tissue 
Det)ridement;  skia  sutx^itaneous  tissue,  and  muscle 
Detxidement  skin.  sut>cutar>eous  tissue,  musde,  and  txxte. 

Excision  of  skin  and  sut)cutaneous  tissue  for  ttidradenitis,  perianal,  perineal,  or  umbilical;  vMtti  other  ck>sure. 

Miscellaneous 

Excision  of  piloredal  cyst  of  sinus;  complicated. 

Simpie  repair  of  superficial  wounds  of  scalp,  neck,  axillae,  external  genitalia,  tnjnk  and/or  extremities  findudkig  twnds 
and  feet);  20.1  cm  to  30.0  cm. 

Simple  repair  of  superficial  wounds  of  scalp,  neck,  axfllae.  external  genitalia,  tnx*  and/or  extremities  findudlng  t»nds 

and  feet);  over  30.0  cm. 
Simple  repair  of  superficial  wounds  of  face,  ears,  eyelkis,  nose,  lips  and/or  mucous  memtxanes;  20.1  cm  to  30.0  cm. 
Simple  repair  of  superficial  wounds  of  face,  ears,  eyelids,  nose,  lips  and/or  mucous  membranes;  over  30.0  cm. 


Layer  ctosure  of  wounds  of  scalp,  axillae,  trunk  and/or  extremities  (excluding  hands  and  feet);  20.1  cm  to  30.0  cm. 

Layer  closure  of  wounds  of  scalp,  axillae,  tnjnk  and/or  extremities  (excluding  hands  and  feet);  over  30.0  cm. 

Layer  closure  of  wounds  of  neck,  hands,  feet  arxl/or  external  gervtalia;  20.1  cm  to  30.0  cm. 

Layer  closure  of  wounds  of  neck,  hands,  feet  and/or  external  genitalia;  over  30.0  cxn. 

Layer  closure  of  wounds  of  face,  ears,  eyelids,  nose,  lips  and/or  mucous  membranes;  20.1  cm  to  30.0  cm. 

Layer  closure  of  wounds  of  face,  ears,  eyelids,  nose,  lips  and/or  mucous  membranes;  over  30.0  cm. 


Repair,  complex,  trunk;  2.6  cm  to  7.5  cm. 

Repair,  complex,  scalp,  arms,  and/or  legs;  2.6  cm  to  7.5  cm. 

Repair,  complex,  forehead,  cheeks,  chin,  mouth,  neck,  axillae,  genitalia. 

Repair,  complex.  eyelkJs,  nose,  ears,  and/or  lips;  2.6  cm  to  7.5  cm. 


hands  and/or  feet;  2.6  cm  to  7.5  cm. 


BEST  COPY  AVAILABLE 
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I 


Description 


13300..  3     Repair,  unusual,  compl'ca^i  ovs'^  7.5  cm,  any  area. 

Adjacent  tissue  transfer  or  rearrangement 


14001.. 
14020.. 
14021.. 
14041.. 

14060.. 
14061.. 
14300.. 
14350.. 
Free  skin  grafts 
15200.. 
15201.. 
15220.. 
15221.. 
15240.. 


3  Adjacent  tissue  transfer  or  rearrangement  trunk;  defect  10.1  sq  cm  to  30.0  sq  cm. 

3  Adjacent  tissue  transfer  or  rearrangement  scalp,  arms  and/or  legs;  defect  10  sq  cm  or  less. 

3  Adjacent  tissue  transfer  or  rearrangement  scalp,  arms  and/or  legs;  defect  10.1  sq  cm  to  30.0  sq  cm. 

3  Adjacent  tissue  transfer  or  reaaangement  forehead,  cheeks,  chin,  mouth,  neck,  axillae,  genitalia,  hands  and/or  feet 

defect  10.1  sq  cm  to  30.0  sq  cm. 

3  Adjacent  tissue  transfer  or  rearrangement  eyelids,  nose,  ears  and/or  lips;  defect  10  sq  cm  or  less. 

3  Adjacent  tissue  transfer  or  rearrangement  eyelids,  nose,  ears  and/or  lips;  defect  10.1  sq  cm  to  30.0  sq  cm. 

3  Adjacent  tissue  transfer  or  rearrangement  more  than  30  sq  cm,  unusual  or  complicated,  any  area 

3  Filleted  finger  or  toe  flap,  including  preparation  of  recipient  site. 


Full  thickness  graft,  free,  including  direct  closure  of  donor  site,  trunk;  20  sq  cm  or  tess. 

Full  thickness  graft  free,  including  direct  closure  of  donor  site,  trunk;  each  additional  20  sq  cm. 

Full  thickness  graft  free,  including  direct  closure  of  donor  site,  scalp,  arms,  and/or  legs;  20  sq  cm  or  less. 

Full  thickness  graft,  tree.  Including  direct  closure  of  donor  site,  scalp,  arms,  and/or  legs;  each  additional  20  sq  cnx 

Full  thickness  graft,  free.  Including  direct  closure  of  donor  site,  forehead,  cheeks,  chin,  mouth,  neck,  axillae,  genitalia, 

hands  and/or  feet  20  sq  cm  or  less. 
Full  thickness  graft,  free,  including  direct  closure  of  donor  site,  forehead,  cheeks,  chin,  mouth,  neck,  axillae,  genitalia, 

hands  and/or  feet;  each  additional  20  sq  cm. 
Full  thickness  graft  free,  including  direct  closure  of  donor  site,  nose,  ears,  eyelids,  and/or  lips;  20  sq  cm  or  less. 
Full  thickness  graft  free.  Including  direct  closure  of  donor  site,  nose.  ears,  eyelids,  and/ or  lips;  each  additional  20  sq 

cm.  1 

Applkatkjn  of  altograft  (homograft),  skin.  I 

Free  transplantation  of  skJn  flap  tjy  microsurgical  technique.  Including  microvascular  anastomosis;  100  sq  cm  or  less. 
Free  transplantation  of  skin  flap  tjy  microsurgical  technkjue,  including  microvascular  anastomosis;  t)etween  101  and 

160  sq  cm. 
Free  transplantation  of  sWn  flap  Ijy  microsurgical  technique,  including  mk^ovaacular  anastonwsis;  twtween  161  and 

230  sq  cm. 
Free  transplantation  of  skin  flap  by  mterosurgteal  technkyje,  indutfing  mnrovascular  anastomosis;  over  230  sq  cm. 
Repair 
Pedicle  flaps  (skin  arxl  deep  tissues) 


15241.. 

15260.. 
15261.. 

15350.. 
15410.. 
15412- 

15414„ 

15418- 


3 
3 
3 
3 
3 


3 
3 

3 
3 
3 


15500.. 
15605.. 
15510.. 

15515.. 

15540.. 
15545.. 
15550.. 

15555.. 

15580.. 

15600.. 
15610.. 

15620.. 

15625.. 

15630.. 

15650.. 
15700.. 
15710.. 

15720.. 

15730.. 


>r  grafts 

15740- 

3 

15745.. 

4 

15750.. 

4 

15755.. 

4 

15760.. 

3 

15770.. 

3 

Formation  of  tut)e  pedicle  without  transfer,  or  major  "delay"  of  large  flap  without  transfer  on  trunk. 

Formation  of  tube  pedicle  without  transfer,  or  major  "delay"  of  large  flap  without  transfer,  on  scalp,  arms,  or  legs. 

Formation  of  tube  pedicle  without  transfer,  or  major  "delay"  of  large  flap  without  transfer;  on  forehead,  cheeks,  chin, 

nrouth,  neck,  axillae  genitalia,  hands,  or  feet 
Formation  of  tube  pedicle  without  transfer,  or  major  "delay"  of  large  flap  without  transfer;  on  eyelkls,  nose,  ears,  or 

lips. 
Primary  attachment  of  open  or  tubed  pedicle  flap  to  recipient  site  requiring  minimal  preparation;  to  trunk. 
Primary  attachment  of  open  or  tutjed  pedicle  flap  to  recipient  site  requirinjj  minimal  preparation;  to  scalp,  arms,  or  legs. 
Primary  attachment  of  open  or  tubed  pedicle  flap  to  recipient  site  requiring  minimal  preparation;  to  forehead,  cheeks, 

chin,  mouth,  neck,  axillae,  genitalia,  or  hands,  feet 
Primary  attachment  of  open  or  tubed  pedicle  flap  to  recipient  site  requiring  minimal  preparatkxt;  to  eyelids,  nose,  ears, 

or  lips. 
Primary  attachment  of  open  or  tubed  pedicle  flap  to  recipient  site  requiring  minimal  preparatton;  cross  finger  pedk:le 

flap,  including  free  graft  to  donor  site. 
Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  perficle  of  tut)ed  or  direct  flap;  at  trur*. 
Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  pedicle  of  tutted  or  direct  flap;  at  scalp, 

arms,  or  legs. 
Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  secttoning  pedKle  of  tubed  or  direct  flap;  at 

forehead,  cheeks,  chin,  neck,  axillae,  genitalia,  hands  (except  15625),  or  feet 
Intenrtediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  pedtele  of  tubed  or  direct  flap;  section 

pedicle  of  cross  finger  flap. 
Intermediate  "delay"  of  any  flap,  primary  "delay"  of  small  flap,  or  sectioning  pedicle  of  tubed  or  direct  flap;  at  eyelkls, 

nose,  ears,  or  lips. 
Transfer,  intermediate,  of  any  pedicle  flap  (e.g.,  abdomen  to  wrist  Walking  tube),  any  tocation. 
Excision  of  lesk)n  and/or  excistonal  preparation  of  recipient  site  and  attachment  of  direct  or  tutjed  pedicle  flap;  trunk. 
Excision  of  lesion  and/or  excisional  preparation  of  recipient  site  and  attachment  of  direct  or  tutwd  pedk:le  flap;  scalp. 

arms,  or  legs. 
Exdsion  of  leston  and/pr  excistonal  preparation  of  recipient  site  and  attachment  of  direct  or  tubed  pedtele  flap; 

forehead,  cheeks,  chin,  mouth,  neck,  axillae,  genitalia,  hands,  or  feet 
Excision  of  leston  and/or  excistonal  preparation  of  recipierrt  site  and  attachment  of  direct  or  tubed  pedtole  flap;  eyeWa. 
nose,  ears,  or  lips. 

Graft  island  pedicle  flap. 

Graft  myocutaneous  flap. 

Graft  neurovascular  pecicle  flap. 

Graft  free  flap  (microvascular  trarwfer). 

Graft  composite  (full  thickness  of  external  ear  or  nasal  ala).  Including  primary  closure,  donor  area. 

Graft  derma-fat-fascia. 
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Miscellaneous  procedures 
15840..  4 

15841..  4 

15842..  4 

15845..  4 

Pressure  ulcers  (decutxtus 


15920.. 
15922.. 
15931.. 
15933.. 
15941.. 
15944.. 
15945.. 
15946.. 
15950.. 
15951.. 
15952.. 
15953.. 
15954.. 
15955.. 
15956.. 
15958.. 
15960.. 
15961.. 
15964.. 
15965.. 
15966.. 
15967.. 
15970.. 
15971.. 
15972.. 
15973.. 
15974.. 
15975.. 
15980.. 
15981.. 
15982.. 
15983.. 
Bums,  local  treatment 
16015.. 

lr>cision 

19020.. 
Excision 

19160.. 

19180„ 

19182.. 


Iftcision 


20005.. 

1 

Excision 

20205.. 

1 

20225.. 

3 

20240.. 

2 

20245.. 

3 

20250.. 

4 

20251.. 

4 

Introduction  or  Removal 

20525.. 

2 

20650.. 

2 

20660.. 

2 

20661 „ 

2 

20662.. 

2 

20663.. 

2 

20665.. 

2 

20680.. 

3 

Graft  for 
Graft  tor 
Graft  for 
Graft  for 
ulcers) 

Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision. 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision, 
Excision. 
Excision, 
Excision, 
Excision, 
Excision, 
Excisioa 
Excision, 
Excision, 
Excision, 


facial  nerve  paralysis;  free  fascia  graft  fmcluding  obtaining  fascia), 
facial  nerve  paralysis;  free  muscle  graft  (including  obtaining  graft), 
facial  nerve  paralysis;  free  muscle  graft  by  microsurgical  technique, 
facial  nerve  paralysis;  regional  muscle  transfer. 

coccygeal  pressure  ulcer,  witfi  coccygectomy;  witti  primary  suture. 

coccygeal  pressure  ulcer,  with  coccygectomy;  witfi  local  or  regional  skin  flap  closure. 

sacral  pressure  ulcer,  witti  primary  suture. 

sacral  pressure  ulcer,  with  pnmary  suture;  with  ostecton)y. 

Ischial  pressure  ulcer,  with  primary  suture;  vwtti  ostectomy  (tschiectomy). 

ischial  pressure  ulcer,  with  local  or  regional  skin  flap  closure. 

ischial  pressure  ulcer,  witti  kxal  or  regional  skin  flap  closure;  with  ostectomy. 

ischial  pressure  ulcer,  with  ostectomy,  with  muscle  flap  or  myocutaneous  flap  closure. 

trochanteric  pressure  ulcer,  with  primary  suture. 

trochanteric  pressure  ulcer,  with  prirr>ary  suture;  ¥«th  ostectomy. 

trochanteric  pressure  ulcer,  with  local  rotation  skin  flap  closure. 

trochanteric  pressure  ulcer,  with  kxal  rotation  skin  flap  closure;  with  ostectomy. 

trochanteric  pressure  ulcer,  with  t)ipedicle  flap  closure. 

trochanteric  pressure  uteer,  with  txpedide  flap  closure;  with  ostectomy. 

troctianteric  pressure  ulcer,  with  muscle  or  myocutaneous  flap  closure. 

trochanteric  pressure  ulcer,  with  muscle  or  myocutaneous  flap  closure;  with  ostectomy. 

fieel  pressure  ulcer,  with  pwimary  suture. 

heel  pressure  ulcer,  with  primary  suture;  with  ostectomy. 

heel  pressure  ulcer,  with  skin  flap  ctosure. 

heel  pressure  ulcer,  with  skin  flap  ctosure;  with  ostectomy. 

heel  pressure  ulcer,  with  other  flap  closure. 

heel  pressure  ulcer,  with  other  flap  ctosure;  with  ostectomy. 

leg  pressure  ulcer,  with  primary  suture. 

leg  pressure  ulcer,  with  ostectomy. 

leg  pressure  ulcer,  with  local  skin  flap(s). 

leg  pressure  ulcer,  with  local  skin  flap(s);  with  ostectomy. 

leg  pressure  ulcer,  with  muscle  or  myocutaneous  flap  closure. 

leg  pressure  uteer,  with  muscle  or  myocutaneous  flap  closure;  with  ostectomy. 

knee  pressure  uteer,  with  tocal  skin  flap  ctosure. 

knee  pressure  ulcer,  with  kxai  skin  flap  ctosure;  with  ostectomy. 

knee  pressure  uteer,  with  otf>er  flap  ck)sure. 

knee  pressure  uteer,  with  other  flap  ctosure;  with  ostectomy. 


1     Dressing  and/or  debridement,  initial  or  subsequent  urKler  anesthesia,  medium  or  large,  or  vwth  major  debridement 
Breast 

1     Mastotomy  with  exploration  or  drainage  of  abscess,  deep. 

4     Mastectomy,  partial. 

4     Mastectomy,  simple,  complete. 

4     Mastectomy,  subcutaneous. 

Musculoskeletal  System 

General 

Inciston  of  soft  tissue  abscess  (e.g.,  secondary  to  osteomyelitis);  deep  or  complicated. 

Btopsy,  musde;  deep. 

Btopsy,  bone,  trocar  or  needle;  deep  (vertebral  Ixxfy,  fenruir). 

Biopsy,  exdstonal;  superficial  (e.g.,  ilium,  sternum,  spinous  process,  ribs,  trochanter  of  femur). 

Biopsy,  excisional.  deep  (e.g.,  humorous,  ischium,  femur). 

Biopsy,  vertetxal  txxly,  open;  thoracic. 

Biopsy,  vertebral  body,  open;  lumbar  or  cervical 

Rentoval  of  foreign  txxly  in  muscle;  deep  or  complicated. 

Insertton  of  wire  or  pin  with  application  of  skeletal  traction,  including  removal  (separate  procedure). 

Application  of  tor>gs  or  caliper,  Including  renvsval  (separate  procedure). 

Applteatton  of  halo;  irKludIng  removal  cranial. 

AJsptteatton  of  halo;  pelvte. 

Applteatton  of  halo;  femoral. 

Removal  of  tongs  or  halo  applied  by  arwther  physiciaa 

Removal  of  implant  deep  (e.g.,  t>uried  wire,  pin,  screw,  nwtal  band,  nail,  rod  or  plate). 
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Grafts  (or  Implants) 

20900.. 

3 

20902.. 

20912.. 

20920.. 

20922.. 

20926.. 

Miscellaneous 

20955.. 

20960.. 

20962.. 

20969.. 

20970.. 

20971.. 

20972.. 

20973.. 

20975.. 

2 

Incision 

21010.. 

3 

21011.. 

3 

Excision 

21034.. 

21044.. 

21050.. 

21060.. 

21061.. 

Bone  graft  any  donor  area;  minor  or  small  (e.g.,  dowel  or  kxjtton). 

Bone  graft,  any  donor  area;  major  or  large. 

Cartilage  graft;  nasal  septum. 

Fascia  lata  graft;  by  stripper. 

Fascia  lata  graft;  by  incision  and  area  exposure,  complex  or  sheet 

Tissue  grafts,  other  (e.g.,  paratenon,  fat  dermis,  etc.). 

Bone  graft  with  microvascular  anastomosis;  fibula 

Bone  graft  with  microvascular  anastomosis;  rib. 

Bone  graft  with  microvascular  anastomosis;  other  bone  graft  (specify). 

Free  osteocutaneous  ftep  with  microvascular  anastomosis;  other  than  iliac  crest  rib,  metatarsal,  or  great  toe. 

Free  osteocutaneous  flap  with  microvascular  anastomosis;  iliac  crest 

Free  osteocutaneous  flap  with  microvascular  anastomosis;  rib. 

Free  osteocutaneous  flap  with  microvascular  anastomosis;  nnetatarsal. 

Free  osteocutaneous  flap  with  microvascular  anastomosis;  great  toe  with  web  space. 

Electrical  stimulation  to  aid  bone  healing;  invasive  (operative). 

Head  | 

Arthrotomy,  temporomanditiular  joint  unilateral. 
Arthrotomy,  tempororrwrKlibular  joint  bilateral 
General 


Excision  of  malignant  tumor  of  facial  tx)ne  otfier  than  mandible. 
Excision  of  malignant  tumor  of  mandible. 
Arthrectomy,  temporomandibular  joint  unilateral. 
Meniscectomy,  temporomandibular  joint  unilateral. 
Meniscectomy,  temporomandibular  joint  bilateral. 
Introduction  or  Rerrxival 

21 100..  4    Application  of  halo  type  appliance  for  maxillofacial  fixation,  includes  removal  (separate  procedure). 

Fracture  and /or  Dislocation  1 


21320.. 
21325.. 
21330.. 
21335.. 
21338.. 
21340.. 

21365.. 

21450.. 
21451.. 
21452.. 
21453.. 
21480.. 
21485.. 
21490.. 
21494.. 
21495.. 


Incision 

21501.. 

21502.. 

21510.. 

21555.. 
Excision 

21556.. 

21600.. 

21610.. 


Excision 
22900.. 

Incision 

23000.. 
23020.. 
23030.. 


1  Manipulative  treatment  nasal  bone  fracture;  with  stabilization.  I 

3  Open  treatment  of  nasal  fracture;  uncomplicated. 

4  Open  treatment  of  nasal  fracture;  complicated,  ¥»ith  internal  and/or  external  skeletal  fixation. 
4  Open  treatment  of  nasal  fracture;  with  concomitant  open  treatment  of  fractured  septum. 

4  Open  treatment  of  nasoethmoid  fracture;  without  external  fixation. 

4  Treatment  of  closed  or  open  nasoethmoid  complex  fracture,  with  splint  wire  or  headcap  fixation,  including  repair  of 

canthal  ligaments  and/ or  the  nasolacrimal  apparatus. 

4  Open  treatment  of  closed  or  open  complicated,  (e.g..  multiple  fractures),  or  malar  area,  including  zygomatic  arch  and 

malar  tripod,  with  internal  skeletal  fixation  and  multiple  surgical  approaches. 

4  Treatment  of  closed  or  open  mandibular  fracture;  without  manipulation. 

4  Treatment  of  closed  or  open  mandibular  fracture;  with  manipulation,  may  include  external  fixation. 

4  Treatment  of  open  martdibular  fracture;  without  manipulation. 

4  Treatment  of  open  mandibular  fracture;  with  manipulation. 

2  Uncomplicated  treatment  of  temporomandibular  dislocation,  initial  or  subsequent 

3  Complicated  manipulative  treatment  of  temporomandibular  diskKation,  initial  or  subsequent 

4  Open  treatment  of  temporomandibular  dislocatkjn 

3  Treatment  of  closed  or  open  hyoid  fracture;  with  manipulation. 

4  Open  treatment  of  closed  or  open  hyoid  fracture. 

Neck  (soft  tissues)  arxl  thorax 

1  Incision  and  drainage,  deep  abscess  or  hematoma. 

3     Incision  and  drainage,  deep  al)scess  or  hematoma;  with  partial  rib  ostectomy. 

3     Incision,  deep,  with  opening  of  bone  cortex  (e.g.,  for  osteonryelitis  or  bone  abscess). 

1  Excision  t)entgn  tumor,  subcutaneous. 

2  Excision,  benign  tumor,  deep:  subfascial,  intramuscular. 

3  Exciskxi  of  rib,  partial. 
3    Gostotransversectomy  (separate  procedure). 

AtxJomen 


2  Exdskjn,  abdominal  well  tumor,  subfacial  (e.g.,  desmoM). 
Sfwulder 

3  Removal  of  subdeWoid  (or  intraterKlinous)  calcareous  deposits. 

3    Capsular  contracture  release  (Sever  type  procedure)  for  Erb's  palsy. 
1     Incision  and  drainage;  deep  abscess  or  henr^atoma. 
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23035.. 
23040.. 
23044.. 
Exdsion 
23066.. 
23076.. 
23100.. 
23101.. 
23130.. 
23140.. 
23150.. 
23180.. 
23182.. 
23184.. 
23190.. 
23195.. 


2 

4 
4 


Incision,  deep,  with  opening  of  cortex  (e.g.,  fof  osteomyelitis  or  bone  abscess. 

Arthrotomy,  glenohumeral  joint,  for  infection,  with  exploration,  drainage  or  removal  of  foreign  body 

Arthrotomy  with  exptoration,  drainage  or  renK>val  of  foreign  body,  acromioclavicular,  sternoclavicular  joint 


1 
1 
4 

4 
4 
4 
4 
3 
3 
3 
3 
3 


Biopsy,  soft  tissues;  deep. 

Excision,  benign  tunxx;  deep,  subfascial  or  intramuscular. 
Arthrotomy  for  biopsy,  glenohumeral  joint 

Arthrotomy  for  biopsy  or  for  excision  of  torn  cartilage,  acromioclavicular,  sternoclavicular  joint 
Acromionectomy,  partial  or  total. 

Excision  or  curettage  of  bone  cyst  or  t)enign  tumor  of  clav-cle  or  scapula. 
Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  proximal  humerus. 

Partial  excision  (craterization,  saucerization,  or  diaphysectomy)  of  bone  (e.g..  for  osteomyelitis),  clavicle. 
Partal  excision  (craterization,  saucerization,  or  diaphysectomy)  of  bone  (e.g..  tor  osteomyelitis)  scapula 
Partial  excision  (craterization,  saucerization,  or  diaphysectomy)  of  bone  (e.g..  for  osteomyelitis),  proximal  humea* 
Osteotomy  of  scapula,  partal  (e.g.,  superior  medial  angle). 
Resection  humeral  head. 
Introduction  or  Removal 

2333t  •■  2    Removal  of  foreign  body;  deep  (e.g.,  Neer  prosthesis  rertx>val). 

Repair,  Revision  of  Reconstruction 

23405..  3     TerKimyotomy;  single. 

23406..  3    Tenomyotomy;  multiple  through  same  incision. 

Fracture  and/or  Dislocation 

Treatment  of  closed  clavicular  fracture;  with  manipulation. 

Open  treatment  of  closed  or  open  clavicular  fracture,  with  or  wwthout  internal  or  external  skeletal  fixation. 

Treatment  of  closed  humeral  (surgical  or  anatomical  neck)  fracture;  vwth  manipulation. 

Treatment  of  open  humeral  (surgical  or  anatomical  neck)  fracture,  with  uncomplicated  soft  tissue  closure. 

Treatment  of  closed  greater  tuberosity  fracture;  with  manipulation. 

Open  treatment  of  closed  or  open  greater  tuberosity  fracture,  with  or  without  internal  or  external  skeletal  fixatioa 

Treatment  of  closed  shoulder  disclocation,  with  manipulation;  requiring  anesthesia. 

Treatment  of  open  shoulder  dislocation,  ¥wth  uncomplicated  soft  tissue  closure. 

Open  treatment  of  closed  or  open  shoulder  dislocation. 

Treatment  of  closed  shoulder  dislocation,  with  fracture  of  greater  tuberosity,  with  manipulation. 

Open  treatment  of  closed  or  open  shoulder  dislocation,  with  fracture  of  greater  tutierosity. 

Treatment  of  closed  shoulder  diskxatran,  with  surgical  or  anatomical  neck  fracture,  with  manipulabon. 

Open  treatment  of  closed  or  open  shoulder  dislocation,  with  surgical  or  anatomkal  neck  fracture. 

Manipulation  under  anesthesia,  including  application  of  fixation  apparatus  (dislocation  excluded). 
Humerus  (upper  arm)  and  elbow 

Inciskw  and  drainage;  deep  abscess  or  hematoma. 

Indston,  deep,  with  opening  of  (e.g.,  cortex  for  osteomyelitis  or  bone  abscess). 

Arthrotomy,  elbow,  for  infectkjn.  with  exploration,  drainage  or  renxjvai  of  foreign  body. 

Exciskjn,  benign  tumor  sutxxrtaneous. 

Excision,  benign  tumor  deep,  subfascial  or  intramuscular. 

Arthrotomy,  elbow;  for  synovial  biopsy  only. 

Arthrotomy,  elbow;  with  joint  exploration,  with  or  without  biopsy,  with  or  without  removal  of  foreign  body. 

Excision,  or  curettage  of  bone  cyst  or  benign  tumor,  hunDeniS. 

ExciskMi  or  curettage  of  bone  cyst  or  benign  tunxx,  humems;  with  primary  autogenous  graft  (includes  obtaining  graft). 

Exciskjn  or  curettage  of  bone  cyst  or  benign  tumor,  humerus;  with  homogenous  or  ottier  nonautogenous  graft 

Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  head  or  neck  of  radius  or  olecranon  process. 

Exdskjn  of  curettage  of  bone  cyst  or  benign  tumor  of  head  or  neck  of  radius  or  olecranon  process;  with  primary 

autogenous  graft  (includes  obtaining  graft). 
Exciskm  or  curettage  of  bone  cyst  or  benign  tumor  of  head  or  neck  of  radius  or  olecranon  process;  with  homogenous 

or  otfier  rnxiautogenous  graft 
Excisk>n,  radial  head. 

Partial  excision  (craterization,  saucerization  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis),  humems. 
Partial  excision  (craterization,  saucenzation.  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis),  radial  head  or  neck. 
Partial  excision  (cratenzation,  saucerization,  or  diaphysectomy)  of  borw  (e.g..  for  osteomyelitis),  olecranon  process. 
Resection  of  elbow  joint  (arthrectomy). 

Implant  removal;  etbow  joint 
Implant  renvTval;  radial  head. 
Removal  of  foreign  body;  deep. 
Repair  revision  arxJ  reconstructwn 

24301 ..  3     Muscle  or  tendon  transfer,  any  type,  single  (excluding  24320-24331). 

24310..  3    Tenotomy,  open,  elbow  to  shouWer,  single,  each. 


■■ 

23505..                    2 

^H 

23515..                    4 

^H 

23605..                    2 

^H 

23610..                    4 

^H 

23625..                    2 

^B 

23630..                   4 

^B 

23655..                    1 

^H 

23658..                    4 

^H 

23660..                    4 

^H 

23665..                    2 

^B 

23670..                    4 

^H 

23675..                    2 

^H 

23680..                    4 

^B 

Manipulation 

1 

23700..                   2 

1 

lncisk)n 

^B 

23930..                   1 

^B' 

23935..                   2 

^H 

24000..                    2 

^B 

Excisk>n 

^B 

24075..                    2 

^H 

24076..                    2 

^H 

24100..                    4 

^H 

24101..                    4 

^H 

24110..                    3 

^H 

24115..                    4 

^H 

24116..                    4 

'^H 

24120..                    3 

^m 

24125..                    4 

1 

24126..                    4 

-fl' 

24130..                    3 

i^Hi 

24140..                    2 

^B' 

24145..                    2 

^B' 

24147..                    2 

^H 

24155..                    4 

^^B 

Introduction  or  removal 

'^H 

24160..                   2 

^B 

24164..                   2 

il^H 

24201..                    1 
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CPT-4 
code 


Payment 
group 


i 


Description 


24330.. 

24331.. 

24340.. 

24342.. 

24356.. 

24420.. 

24470.. 

24495.. 

:ture  and/or  dis 

looatk 

24505.. 

24506.. 

24510.. 

24515.. 

24530.. 

24531.. 

24535.. 

24536.. 

24538.. 

24540.. 

24542.. 

24545.. 

24565.. 

24570.. 

24575.. 

24577.. 

24578.. 

24579.. 

24580.. 

24581.. 

24583.. 

24585.. 

24586.. 

24605.. 

24610.. 

3 

24615.. 

3 

24620.. 

2 

24625., 


Flexor-plasty,  ellx>w,  (e.g.,  Steindler  type  advancement). 

Flexor-plasty,  eltiow,  (e.g.,  Steindler  type  advancement);  with  extensor  advancement 
Tenodesis  for  rupture  of  biceps  tendon  at  elbow. 

Reinsertion  of  ruptured  biceps  tendon,  distal,  with  or  without  tendon  graft  (includes  obtaining  graft). 
Fasciotomy,  lateral  or  medical  (e.g.,  "tennis  eltjow"  or  epicondylitis);  with  partial  osteotomy. 
Osteoplasty,  humerus  (e.g.,  shortening  or  lengthening)  (excluding  64876). 
Hemiepiphyseal  arrest  (e.g.,  for  cut>itus  varus  or  valgus,  distal  humerus). 
Decompression  fasciotomy,  forearm,  with  t)rachial  artery  exploration. 
1 

Treatment  of  closed  humeral  shaft  fracture;  with  manipuiation. 

Treatment  of  closed  humeral  shaft  fracture;  percutaneous  irtsertion  of  pin  or  rod. 

Treatment  of  open  humeral  shaft  fracture,  with  uncomplicated  soft  tissue  closure. 

Open  treatment  of  closed  or  open  humeral  shaft  fracture,  »»ith  or  without  internal  or  external  skeletal  fixation. 

Treatment  of  closed  suprtcorxJyIar  or  transcondylar  fracture,  witfiout  manipulation. 

Treatment  of  closed  supracondylar  or  transcondylar  fracture,  ¥«thout  manipulation;  with  traction  (pin  or  skin). 

Treatment  of  closed  supracondylar  or  transcondylar  fracture,  with  mantpuiatkxi. 

Treatment  of  closed  supracondylar  or  transcondylar  fracture,  with  manipulation;  with  traction  (pin  or  skin). 

Treatment  of  closed  supracondylar  or  transcorxJylar  fracture,  with  manipulation;  with  percutaneous  skeletal  fixation. 

Treatment  of  open  supraoondytar  or  transcondylar  fracture,  with  uncomplicated  soft  tissure  ctosure. 

Treatment  of  open  supracondylar  or  transcondylar  fracture,  with  uncomplicated  soft  tissue  closure;  with  tractkKi  (pin  or 

skin). 
Open  treatPDent  of  closed  or  open  supracondylar  or  transcondylar  fracture,  with  pr  without  internal  or  external  skeletal 

fixation. 
Treatment  of  closed  epicondylar  fracture,  medial  or  lateral;  with  manipulatkin. 

Treatment  of  open  epicondylar  fracture,  medial  or  lateral;  with  uncompltoated  soft  tissue  closure. 

Open  treatnoent  of  ctosed  or  open  epicondylar  fracture,  medial  or  lateral,  with  or  without  internal  or  external  skeletal 

fixatwn. 
Treatment  of  closed  condylar  fracture,  medial  or  lateral;  with  manipulation. 
Treatmerrt  of  open  condylar  fracture,  medial  or  lateral  with  umcomplicated  soft  tissue  ckjsure. 
Open  treatment  of  closed  or  open  condylar  fracture,  medial  or  lateral,  with  or  without  internal  or  extemal  skeletal 

fixation. 
Treatment  of  ckjsed  comminuted  ellxw  fracture  (fracture  distal  humerus  and/or  proximal  ulna  radius),  treatment  with 

tractnn,  (pin  or  skin);  without  manipulation. 
Treatment  of  closed  comminuted  eltiow  fracture  (fracture  distal  humerus  and/or  proximal  ulna  radius),  treatment  with 

tractkxi,  (pin  or  skin);  wWiout  manipulation. 
Treatment  of  open  comminuted  elbow  fracture  (fracture  distal  humerus  and/or  proximal  ulna  and/or  proximal  radius). 

with  urKomplicated  soft  tissue  closure. 
Open  treatment  of  closed  or  open  comminuted  eltx>w  fracture  (fracture  distal  humerus  and/or  proximal  ulna  and/or 

proximal  radius),  with  or  without  internal  or  extemal  skeletal  fixation. 
Open  treatment  of  closed  or  open  comminuted  elbow  fracture  (fracture  distal  humerus  and/or  proximal  ulna  arKl/or 

proximal  radius),  with  or  without  Internal  or  external  skeletal  fixation;  with  elbow  resection. 
Treatment  of  closed  elbow  dislocation;  requiring  anesthesia 
Treatment  of  open  eltx)w  diskxation,  with  uncomplicated  solf  tissue  closure.       I 
Open  treatment  of  closed  or  open  elbow  dislocation.  I 

Treatment  of  closed  Monteggia  type  of  fracture  dislocation  at  elbow  (fracture  proximal  end  of  ulna  with  dislocation  of 

radial  head). 
Treatment  of  open  Monteggia  type  of  fracture  diskx»tion  at  elt>ow  (fracture  proximal  end  of  ulna  with  dislocatton  of 

radial  head),  with  uncomplicated  soft  tissue  closure. 
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CPT-4 
code 


Payment 
group 


Description 


24635 

24655.. 
24665.. 
24666.. 

24675.. 
24680.. 
24685.. 


Incision 

25005.. 
25028.. 
25035.. 
25040.. 

Excision 

25066.. 
25076.. 
25085.. 
25100.. 
25101.. 
25107.. 
25110.. 
25120.. 

25125.. 


4     Open  treatment  of  closed  or  open  Monteggia  type  of  fracture  dslocation  at  elbow  (fracture  proximal  end  of  ulna  with 

dislocation  of  radial  head),  with  or  without  internal  or  exterr^  skeletal  fixatKXi. 
1    Treatment  of  closed  radial  head  or  neck  fracture;  with  manipulation  with  compUcated  soft  tissue  closure. 
4    Open  treatment  of  dosed  or  open  radial  head  or  neck  fracture,  with  or  without  internal  fixation  or  radial  head  excision. 
4    Open  treatment  of  closed  or  open  radial  head  or  neck  fracture,  with  or  without  internal  fixatkxi  or  radial  head  excision; 

with  implant 

1  Treatment  of  ctosed  ulnar  fracture,  proximal  end  (olecranon  process):  with  manipulation. 

3  Treatment  of  open  ulnar  fracture,  proximal  end  (olecranon  process);  with  urxxxnpKcated  soft  tissue  ctosure. 

4  Open  treatment  of  ctosed  or  open  ulnar  fracture,  proximal  end  (olecranon  process),  with  or  ¥«th  without  mterr^al  or 

external  skeletal  fixation. 

Forearm  and  Wrist 

2  Tendon  sheath  incisk>n;  at  wrist  for  other  stenosing  tenosynovitis. 

1  Incision  and  drainage,  deep  at>scess  or  hematoma. 

2  Incision,  deep,  with  opening  of  cortex  (e.g.,  for  osteomyelitis  or  t>or>e  abscess). 

2  Arthrotomy,  radiocarpal  or  mediocarpal  joint  for  infectkxt,  with  expkxation,  drainage,  or  removal  of  loose  or  foreign 

body. 

1     Biopsy,  soft  tissues;  deep. 

1  Excisk>n,  k)enign  tumor,  deep,  subfascial  or  intramuscular. 

3  Capsuk>tomy,  wnst  (e.g.,  for  contracture). 

2  Arttirotonry,  wrist  joint  for  biopsy. 

3  Arttirotomy,  wrist  joint  with  joint  exploration,  with  or  without  biopsy,  with  or  without  removal  of  foreign  body. 
3    Artfvotomy  distal  radioulrtar  joint  for  repair  of  triangular  cartilage  complex. 

3     Excision,  lesion  of  terxion  sheath. 

3  Exciskjn  or  curettage  of  bone  cyst  or  benign  tumor  of  radius  or  ulna  (exchxfing  head  or  neck  of  radius  and  olecranon 

process). 

4  Excision  or  curettage  of  bor>e  cyst  or  benign  tumor  of  radius  or  ulrui  (excluding  head  or  neck  of  radius  and  olecranon 

process);  with  pnmary  autogenous  graft  (includes  obtairung  graft). 
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CPT-4 
code 


Payment 
group 


Description 


25126.. 


25130.. 

3 

25135.. 

3 

25136.. 

4 

25145.. 

2 

25146.. 

2 

25150.. 

2 

25151.. 

2 

25210.. 

3 

25215.. 

3 

25230.. 

3 

25240.. 

3 

25248.. 

2 

lair,  revision  or  re 

■cons 

25274.. 

4 

25280.. 

3 

25290.. 

3 

25295.. 

3 

25300.. 

3 

25301.. 

3 

25315.. 

3 

25316.. 

3 

25317.. 

3 

25318.. 

3 

25320.. 

25390.. 

25391.. 

25392.. 

25393.. 

25450.. 

25455.. 

cture  and/or  DisI 

ocatic 

25505.. 

25510.. 

25515.. 

25535.. 

25540.. 

25545.. 

25565.. 

25570.. 

25575.. 

25605.. 

Excisioo  Of  curettage  of  bone  cyst  or  benign  tunfior  of  radius  or  iHna  (excluding  head  or  neck  of  radius  and  olecranon 

process);  with  homogerwus  or  ottier  nonautogenous  graft. 
Excision  or  curettage  of  txjne  cyst  or  benign  turDor  of  carpal  bones. 
Excision  or  curettage  of  bor>e  cyst  or  benign  tumor  of  carpal  bones;  witti  primary  autogenous  graft  (includes  obtaining 

graft). 
Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  carpal  bones;  with  homooenous  or  other  nonautogenous  graft 
Sequestrectomy  (e.g.,  for  osteomyelitis  or  bone  abscess).  [ 

With  suction  irrigation.  Sequestrectomy  (e.g.,  for  osteomyelitis  or  t)one  atjscess).  I 
Partial  excisioo  (cratertzatton,  saucerization  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis);  ulna. 
Partial  excision  (craterization,  saucerization  or  diaphysectomy)  of  bone  (e.g.,  for  osteorrryelitis);  radius. 
Carpectomy;  one  bone.  I 

Carpectomy;  all  bones  of  proximal  row. 
Radial  styloidectomy  (separate  procedure). 
Excision  distal  ulna  (Darrach  type  procedure). 
Exploration  for  removal  of  deep  foreign  body, 
ruction 

Repair,  tendon  or  muscle,  extensor,  secondary,  with  tendon  graft  Oncludes  obtaining  graft),  each  tendon. 
Lengthening  or  shortening  of  flexor  or  extensor  tendon,  single,  each  tendon. 
Tenotomy,  open,  single,  flexor  or  extensor  tendon,  each  tendon. 
Tenolysis,  single  flexor  or  extensor  tendon,  each  tendon. 
Terwdesis  at  wrist  flexors  of  fingers. 
Tenodesis  at  wrist;  extensors  of  fingers. 
Flexor  origin  slide  for  cerebral  palsy. 
Flexor  origin  slide  for  cerebral  palsy;  with  tendon(s)  trar^fer. 
Flexor  origin  slide  for  Volkmann  contracture. 
Rexor  origin  slide  for  Volkmann  contracture;  with  tendon(s)  transfer. 
ClapsulorTtMphy  or  reconstruction,  capsulectomy,  wrist  (includes  synovectomy,  resection  of  capsule,  tendon  insertions). 
Osteoplasty  radius  OR  ulna;  shortening. 

Osteoplasty,  radius  OR  ulna;  lengtfiening  with  autogerK}us  bone  graft 
Osteoplasty,  radius  AND  ulna;  shortening  (excluding  64876). 
Osteoplasty,  radius  AND  ulna;  lengthening  with  autogenous  bone  graft 
Epiphyseal  arrest  by  epiphysiodesis  or  stapling;  distal  radius  OR  ulna. 
Ephlphyseal  arrest  by  epiphysiodesis  or  stapling;  distal  radius  AND  ulna. 


internal  or  exterrial  skeletal  fixation. 


25610.. 


25611.. 


25615.. 

3 

25620.. 

4 

25626.. 

3 

25628.. 

4 

25635.. 

1 

25640.. 

4 

25645.. 

4 

25660.. 

1 

25665.. 

3 

25670.. 

4 

25675.. 

1 

25676.. 

3 

25680.. 

1 

25685.. 

3 

25690.. 

1 

25695.. 

3 

Treatment  of  closed  radial  shaft  fracture;  with  manipulation. 

Treatment  of  open  radial  shaft  fracture,  with  uncomplicated  soft  tissue  closure. 

Open  treatment  of  closed  or  open  radial  shaft  fracture,  with  or  without 

Treatment  of  closed  ulnar  shaft  fracture;  with  manipulation. 

Treatment  of  open  ulnar  shaft  fracture,  with  uncomplicated  soft  tissue  closure. 

Open  treatment  of  closed  or  open  ulnar  shaft  fracture,  with  or  without  internal  or  external  skeletal  fixatioa 

Treatment  of  closed  radial  and  ulnar  shaft  fractures;  with  manipulation. 

Treatment  of  open  radial  and  ulnar  shaft  fractures,  with  uncomplicated  soft  tissue  closure. 

Open  treatment  of  closed  or  open  radial  and  ulnar  shaft  fractures,  with  or  without  internal  or  external  skeletal  fixation. 

Treatment  of  closed  distal  radial  fracture  (e.g.,  Coiles  or  Smith  type)  or  epiphyseal  separation,  with  or  without  fracture 

of  ulnar  styloid;  with  manipulation. 
Treatment  of  closed,  complex,  distal  radial  fracture  (e.g.,  Coiles  or  Smith  type)  or  epiphyseal  separation,  with  or  without 

fracture  of  ulnar  styloid,  requiring  manipulation;  without  external  skeletal  fixation  or  percutaneous  pinning. 
Treatment  of  closed,  complex,  distal  radial  fracture  (e.g.,  Coiles  or  Smith  type)  or  epiphyseal  separation,  with  or  without 

fracture  of  ulnar  styloid,  requiring  manipulation;  percutaneous  pinning  or  pins  and  plaster  technique. 
Treatment  of  open  distal  radial  fracture  (e.g..  Coiles  or  Smith  type)  or  epiphyseal  separation,  with  or  without  fracture  of 

ulnar  styloid,  with  uncomplicated  soft  tissue  closure. 
Open  treatment  of  closed  or  open  distal  radial  fracture  (e.g.,  Coiles  or  Smith  type)  or  epiphyseal  separation,  wrth  or 

without  fracture  of  ulnar  styloid,  with  or  without  internal  or  external  skeletal  fixation. 
Treatment  of  open  carpal  scaphoid  (navicular)  fracture,  with  uncomplicated  soft  tissue  closure. 
Open  treatment  of  closed  or  open  carpal  scaphoid  (navicular)  fracture,  with  or  without  skeletal  fixation. 
Treatment  of  closed  carpal  bone  fracture  (excluding  carpal  scaphoid  (navicular));  with  manipulation,  each  bone. 
Treatment  of  open  carpal  bone  fracture  (excluding  carpal  scaphoid  (navicular)),  with  uncomplicated  soft  tissue  closure. 

each  bone. 
Open  treatment  of  closed  or  open  carpal  bone  fracture  (excluding  carpal  scaphoid  (navicular)),  each  bone. 
Treatment  of  closed  radkx:arpal  or  intercarpal  dislocation,  one  or  more  bones,  with  manipulation. 
Treatnr»ent  of  open  radiocarpal  or  intercarpal  dislocation,  one  or  more  bones,  with  uncomplicated  soft  tissue  closure. 
Open  treatment  of  closed  or  open  radiocarpal  or  intercarpal  dislocation,  one  or  more  txjnes. 
Treatment  of  closed  distal  radioulnar  dislocation  with  manipulation. 
Open  treatment  of  closed  or  open  distal  radioulnar  dislocation,  acute  or  chronic. 
Treatment  of  closed  trans-scaphoperilunar  type  of  fracture  dislocation,  with  manipulation. 
Open  treatment  of  closed  or  open  trans-scaphoperilunar  type  of  fracture  dislocation. 
Treatment  of  lunate  dislocation,  with  manipulation. 
Open  treatrT>ent  of  lunate  dislocation. 
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CPT-4 
code 


Payment 
group 


Description 


Incision 

26011.. 

26020.. 
26Ce5.. 
26030.. 
28034.. 
26035.. 
2B070.. 
27075.. 
26080.. 

Excision 
26100.. 
26105.. 
26110.. 
26115.. 
26116.. 
26124.. 
26126.. 
26136u 
26160.. 
26170- 
26180.. 
26200- 
26205.. 
26210- 
26215.. 

26230.. 
26235- 

26250.. 
26255.. 
26261.. 


3 

3 
3 

3 

3 
4 
4 
4 
3 
3 
3 
3 
3 
3 
3 

3 
3 

4 
4 
4 


Repair,  revision  or  recor>stnjction 


Hands  and  fingers 

Drainage  of  finger  abscess,  eompficated  (e.g..  fefon,  etc). 

Drair^ge  of  terxlofi  sheath,  one  digit  and/ or  palm. 

Drartage  of  palmar  bursa,  singte,  uinar  or  radial. 

Drairuige  of  palmar  bursa;  multiple  or  complicated. 

InciBion,  deep,  wtth  opening  of  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess). 

Decompression  fingers  and/or  hand,  injection  injury  (e-g..  grease  gurv  etc). 

Artfwotomy,  for  infection,  with  expforatioa  drainage  or  remov^  of  loose  or  foreign  body,  carpometacarpal  joint 

ArttTOtomy  with  exploration,  drainage  or  removal  of  loose  or  foreign  body;  metacarpophalartgeal  joint 

Arthrotomy  with  exploration,  drainage  or  removal  of  loose  or  foreign  boyd;  interphaiangeal  joint  each. 

Arthroloray  lor  s^moMai  biopsy;  carpometacarpal  joint 

Arthrotomy  for  synovial  biopsy;  metacarpophalangeal  joW. 

ArVwotomy  tor  syrxMal  btopey;  interphalarigeaf  joint  each. 

Excision  of  benign  tumor  sutxutarwous. 

Exdakm  of  benign  tumor;  deep,  suNasciel,  intramuscular. 

^"cwctowiy.  patmar,  conipdcated,  requiring  stun  grafting  (inciudes  obtaining  graft);  with  single  digit  invoJvement 

Faaciactomy,  palmar,  oompicated,  requiring  tMn  grafting  (tnctudaj  obtaining  graft);  each  additional  digit 

SynwBctomy,  metaearpopfiatangeal  joint  including  Intnnsic  release  and  extertsor  hood  reconstruction,  each  digit 

Exdaion  of  lesion  of  tertdon  sheath  or  capsule  (e.g.,  cyst  or  ganglion. 

EwJaion  o(  landon,  pakn,  flexor,  sir>gie  (separate  procedure),  eacfi 

Excision  of  tendon,  finger,  flexor  (separate  procedure). 

Eadaion  or  curettage  of  bnne  cyst  or  benign  tumor  of  metacarpal 

Excision  or  curettage  of  bone  cyst  or  benign  tumor  of  metacarpal;  wMi  autogenous  graft  fincludes  obtaining  graft). 

Eadaion  or  curettage  of  bor»e  cyst  or  benign  turrwr  of  proximal,  middle  or  distal  phalanx. 

Exciaon  or  curettage  of  bone  cyst  or  benign  tunwr  of  proximal  middle  or  distal  phalanx;  with  autogenous  graft 

(ipiciudaa  obtaining  graft). 
Partial  excision  (craterization,  saucerization,  or  diaphysectomy)  of  bone  (e.g.,  for  osteomyelitis);  metacarpal. 
Partial  excision  (craterization,  saucerization.  or  dfaphysectomy)  of  bone  (e.g..  for  osteomyelitis);  proximal  or  middJe 

phalanx. 
Radical  reeectlon  (osfectomy)  for  tumor,  metacarpal. 

Radical  resection  (ostectomy)  for  ftjmor,  metacarpah,  with  autogenous  graft  (includes  obtaining  graft). 
Radical  resection  (ostectomy)  for  tumor,  proadmal  or  middle  phalanx;  with  autogenous  graft  (includes  obtaining  graft) 


26440.. 
26442.. 
26445.. 
26449.. 
26471- 
26474.. 
26476.. 
26477.. 
26490.. 
26492.. 
26494.. 
26496.. 
26497.. 
26496.. 
26499.. 
26500.. 
26502.. 
26508.. 
26510- 
26516.. 
26517.. 
26518.. 
26542.. 
26552.. 
26555.. 
26557.. 
26558.. 
26559.. 
26568.. 
26570.. 
26574.. 


3  Tenolysis,  simple,  flexor  tendon;  palm  OR  finger,  single,  each  tendoa 

3  Tenolysis,  simple,  flexor  tendon;  palm  AND  finger,  each  tandofv 

3  Tenolysis,  extensor  tendon,  dorsum  of  hand  or  finger  each  tertdort 

4  Tenolysis,  complex,  extarsor  tendon,  dorsum  ol  hand  a  finger,  Inciudbis  hand  and  forearm. 
2  Tenodesis;  for  proximal  interphaiangeal  join  stabilizatioa 

2  Terxxlesis;  for  distal  joint  stabilization. 

3  TerKlon  ler>gthening,  extensor,  single,  each. 

3  Tendon  shorterwig.  extensor,  single,  eactt 

4  Opponens  plasty;  subimie  tendon  transfer  type. 

4  Opponens  plasty;  tendon  transfer  ¥«th  graft  (includes  otMning  graft). 

4  Opponens  plasty:  hypothenar  musde  traratar. 

4  Ofiponana  plasty;  other  methods. 

4  TerxJon  transfer  to  restore  intnnsic  fur>ction;  fir>g  and  small  finger. 

4  Tendon  transfer  to  restore  Intrinsic  function;  all  four  fingers. 

4  Correction  daw  finger  other  methods. 

4  Tendon  pulley  reconstruction:  with  local  tissues  (separata  procedure). 

4  Tendon  pulley  reconstruction;  with  tendon  or  tasdat  graft  dndwdea  otitaining  graft)  (separate  procedure). 

4  Thenar  muscle  release  for  tfnimb  contracture. 

4  CroM  Intrinsic  tranfer. 

2  CapsukxJesis  for  M-P  joint  stabilization;  single  digit 

2  Capsulodesis  for  M-P  joint  stahihratiory  two  digits. 

3  Capsulodesis  for  M-P  joint  stabilization;  three  or  four  digits. 

4  Primary  repair  of  collateral  ligament  metacarpophalangeal  joint;  with  local  tissue. 
4  Reconstruction  thumb  with  toe. 

4  Positional  char^ge  of  otfier  finger. 

4  Toe  to  finger  transfer  first  stage. 

4  Toe  to  finger  transfer;  each  delay. 

4  Toe  to  finger  transfer  secornJ  stage. 

4  Osteoplasty  for  lengthening  of  metacarpal  or  phalanx. 

4  Bone  graft,  (includes  obtainir>g  graft):  metacarpal. 

4  Bone  graft  (includes  obtaining  graft);  phalanx. 


Fractures  and/or  dislocations 


26605- 
26607.. 
26610- 
26645.. 


1  Treatmem  of  closed  metacarpal  fracture,  single;  with  manipulation,  each  bone. 

2  Treatment  of  closed  metacarpal  fracture,  single,  ¥«th  manipulation,  with  skeletal  fixation,  each  bone. 
2  Treatment  of  open  metacarpal  fracture,  sir>gle,  with  urK;omplicated  soft  tissue  closure,  each  bone. 

1  Treatment  of  closed  carpometacarpal  fracture  cfislocation,  thumb  (Bennett  fracture),  ¥rith  manipulation. 
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CPT-4 
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Description 


26650.. 

26655.. 

26660.. 

26665.. 

26675.. 

26676- 

26680.. 
26685.. 

26686.. 

26705.. 
26706.. 
26710.. 
26715.. 

26727„ 

26730.. 

26735„ 

26744.. 

26748„ 

26765.. 
26780.. 
26785.. 


2  Treatment  of  closed  carpometacarpal  fracture  dislocation,  ttiumb  (Bennett  fracture),  with  manipulation;  witti  skeletal 

fixation. 

3  Treatment  of  open  carpometacarpal  fracture  dislocation,  thumb  (Benr>ett  fracture),  with  uncomplicated  soft  tissue 

closure. 
3    Treatment  of  open  carpometacarpal  fracture  dislocation,  thumb  (Bennett  fracture),  with  uncomplicated  soft  tissue 

closure;  with  skeletal  fixation. 
3    Open  treatment  of  ckjsed  or  open  carpometacarpal  fracture  dislocation,  ttuimb  (Bennett  fracture),  with  or  without 

internal  or  exterr^  skeletal  fixatioa 

1  Treatment  of  ctosed  carpometacarpal  dislocation,  other  than  Bennett  fracture,  single,  with  manipulation;  requiring 

anesthesia. 

2  Treatment  of  closed  carpometacarpal  dislocation,  other  ttian  Bennett  fracture,  single,  with  manipulation;  with  percutan- 

eous pinning. 

2  Treatment  of  open  carpometacarpal  diskx^atran.  otf>er  than  Bennett  fracture,  single,  with  uncomplk:ated  soft  ck>sure. 

3  Open  treatment  of  ctosed  or  open  carpometacarpal  distocatton,  ottier  than  Benrwtt  fracture;  single,  with  or  without 

internal  or  exterruil  skeletal  fixaten. 
3    Open  treatment  of  dosed  or  open  carpometacarpal  dislocation,  other  than  Bennett  fracture;  complex,  multiple  or 
delayed  reductkin. 

1  Treatment  of  closed  metacarpophalarigeal  dislocatton,  single,  with  manipulation;  requiring  anesthesia. 

2  Treatment  of  closed  metacarpolphalangeal  dislocatton,  single,  with  manipulation;  with  percutaneous  pinning. 

2  Treatment  of  open  metacarpophalangeal  distocatton,  single,  with  uncomplicated  soft  tissue  ctosure. 

3  Open  treatment  of  ctosed  or  open  metacarpophalangeal  dislocatton,  single,  with  or  witlxxit  internal  or  external  skeletal 

fixation. 
2    Treatment  of  unstable  phalangeal  shaft  fracture,  proximal  or  middle  phalanx,  finger  or  thumb,  with  manipulatton, 
requiring  tractton  or  fixation,  each. 

2  Treatment  of  open  pfuUangeal  shaft  fracture,  proximal  or  mkldle  phalanx,  finger  or  thumb,  with  uncomplicated  soft 

tissue  ctosure,  each. 

3  Open  treatment  of  closed  or  open  phalangeal  shaft  fracture,  proximal  or  middle  phalanx,  finger  or  thumb,  with  or 

wittiout  internal  or  external  skeletal  fixation,  each. 

2  Treatment  of  open  articular  fracture,  Involving  nwtacarpophalangeal  or  proximal  interphalangeal  joint;  with  uncomplicat- 

ed soft  tissue  ctosure,  each. 

3  Open  treatment  of  ctosed  or  open  articular  fracture,  invotvirig  metacarpophalar)geal  or  proximal  inter(>halangeal  joint 

each. 
3    Open  treatment  of  ctosed  or  open  distal  phalangeal  fracture,  finger  or  thumb,  each. 

2  Treatment  of  open  interphalangeal  joint  disk>catton,  single,  vwth  uncomplicated  soft  tissue  ctosure. 

3  Open  treatfDent  of  ctosed  or  open  interphalangeal  joint  dislocatton,  sir>gle. 

Pelvis  and  Hip  Joint 

2 
2 

2 

3 

4 
4 
4 
4 
4 
4 
4 


Incision 

26990.. 

26991.. 

26992.. 

27000.. 

27001.. 

27002.. 

27003.. 

27004.. 

27030„ 

27033.. 

27035.. 
Excision 

27040.. 
27041.. 
27047.. 
27048.. 
27052.. 
27065.. 

27066.. 

27080.. 
Introductton  and/or  removal 

27087..  2     Removal  of  foreign  body;  deep. 

27095..  1     Injection  procedure  for  hip  arttvography;  with  anesttiesia. 

Fractures  and/or  dislocations 

27201 ..  4    Treatment  of  open  coccygeal  fracture. 

27202..  4     Open  treatment  of  closed  or  open  coccygeal  fracture. 

Manipulation 

27275..  2    Manipulation,  hip  joint,  requiring  general  anesthesia 


Indston  and  drainage;  deep  abscess  or  hematoma. 

Indston  and  drainage;  infected  bursa. 

Incision,  deep,  with  opening  of  bone  cortex  (e.g.,  for  osteomyelitis  or  tx>ne  at>scesf). 

Terwtomy,  adductor,  subcutaneous,  ctosed  (separate  procedure). 

Tenotomy,  adductor,  sut)Cutar>eous,  open;  unilateral. 

Tenotomy,  adductor,  subcutaneous,  open;  bilateral. 

Terwtomy,  adductor,  sutxxjtaneous,  open,  with  obturator  neurectomy;  unilateral. 

Tenotomy,  adductor,  subcutaneous,  open,  with  obturator  neurectomy;  bilateral. 

Artfwotomy,  hip,  for  infection,  with  drainage. 

Arthrotomy,  hip,  for  exploratton  or  removal  of  loose  or  foreign  body. 

Hip  joint  denervation,  intrapelvk:  or  extrapelvk:  into-a-articular  brancfies  of  8<Satic,  femoral  or  obturator  nerves. 

Biopsy,  soft  tissues;  superficial. 

Biopsy,  soft  tissues;  deep. 

Excision.  t>enign  tumor,  sutKutaneous. 

Excision,  benign  tumor  deep,  subfascial,  intramuscular. 

Arttvotomy  for  t)iopsy;  hip  joint 

Exciston  of  bone  cyst  or  banign  tumor;  superftoial  (wing  of  ifium,  symphysis  put}ls|  or  greater  trochanter  of  femur)  with 

or  wittxxrt  autogenous  bone  graft 
Excision  of  bone  cyst  or  benign  tumor,  deep,  with  or  without  t)one  graft 
Coccygectomy,  primary. 
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code 
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Incision 

27301.. 

27303- 

27310.. 
Exdoon 

27324.. 

27327.. 

27328.. 

27330.. 

27345.. 

27350.. 

27355.. 

27360.. 


Femur  (Thigh  Regior^  and  Knee  Joint 

Incision  and  drainage  oi  deep  abscess,  infected  bursa,  or  harmtoma. 

Ineisioo.  deep,  with  opening  o»  bone  cortex  (ag.,  tor  asteomyeibs  or  bone  abecess). 

Arthrotomy,  knee,  tor  infection,  with  exploration,  drainage  or  removal  of  foreign  body. 


2 
1 

2 

4 
4 
4 
4 
4 


Biopsy,  soft  tissues;  deep. 

Excteion,  benign  tumor  subcutaneous. 

Excision,  benign  tumor  deep,  subfascial,  or  intramuscular. 

Arttuotomy,  krtee;  for  syrxMal  biopsy  onty. 

Excision  of  synovial  cyst  of  popliteal  apace  (Baker's  cyst). 

Patellectomy  or  hempateUectomy. 

Excision  or  curettage  of  bona  cyst  or  benign  tumor  ct  temur. 

Partial  excision  (cratenzatiorv  saucsrizatior«  or  diaphysectomy)  ot  bone,  (e.g., 
and/or  fibula. 
Introduction  and/or  removal 

27372..  3    RenKywal  foreign  body,  deep. 

Repair,  Revision  or  Reconstruction 


for  osteomyeftis),  femur,  piaidmai  tibia 


27390. 
27391.. 
27392.. 
27393.. 
27394.. 
27395.. 
27396.. 
27397.. 
27400- 
27420.. 
27422.. 


4  Tenotomy,  open,  hamstring,  knee  to  hip;  single. 

4  Tenotomy,  open,  hamstring,  knee  to  Np;  muttiple,  one  leg. 

4  Terwtomy,  open,  hamstring,  knee  to  hip;  multiple.  txlateraL 

4  Lengttwning  of  hamstring,  tendon;  single. 

4  Lengtfiening  of  hamstring,  tendon;  muttipte,  one  leg. 

4  Lengthening  of  hamstnrtg,  tendon;  multiple,  bifateraL 

4  Transplant,  hamstring  tendon  to  patella;  single. 

4  Transplant  hamstring  tendon  to  patella;  multiple. 

4  Tendon  or  muscle  transfer,  hamstrings  to  femur  (Eggers  type  procadi»e). 

4  Reconstniction  for  recurrent  dislocating  patella;  (Hauser  type  procedure). 

4  Reconstruction  for  recun-ent  dislocating  patella;  with  extensor  realignment  and/or  muscle  advancement  or  release 
(Camptiell,  Goldwaith,  etc.,  type  procedure). 

4  Reconstnxrtjon  for  recunertt  doiocaing  paMa;  with  patellectomy. 

4  Lateral  retinacular  release  (any  method). 

4  Ouadnceps  plastry  (Ber»nett  or  Thompaoo  type). 

4  Capsulotomy.  krwe.  posterior  capsular  release. 
Fracture  arxJ/or  dislocations 

27522..  3  Treatment  of  open  pateller  fracture,  with  uncomplicated  soft  tissue  closure. 

27524..  4  Open  treatment  of  closed  or  open  patellar  fracture,  wim  repair  and/or  axcisioa 

Excision 

27532..  1  Treatmem  of  closed  tibial  fracture,  proximal  0><ateau);  with  manlpulatkjn. 

Fractures  and/or  dWocaffons 

27534..  3  Open  b-eatment  o«  dosed  tibila  fracture,  proximai,  (plateeu).  with  uncomplicated  soft  tissue  closure. 


27424.. 
27425.. 
27430.. 
27435.. 


Excision 

2227552.. 
27562.. 


Fractures  and/er  distocatfons 


Treatment  of  ctosed  knee  disclocation;  requiring  anesthesia. 
Treatment  of  closed  patellar  dislocation;  requiririg  anesttiesia 


27564.. 

27666.. 
Manipulation 

27570.. 
Incision 

27603.. 
27607.. 
27610.. 
27612.. 


Treatinem  of  open  patellar  dislocation,  with  uncomplicated  soft  tisaue  dooura 

Open  treatment  of  closed  or  open  patellar,  diskx^ation,  \with  or  wittvjut  pwti^  or  total  patellectomy. 


2    Manipulation  of  knee  joint  under  general  anesthesia  (Indudes  appfeatlon  of  traction  or  other  fixation  devices). 


Exciskxi 
27620.. 
27630- 
27635.. 
27637.. 


Indston  arxl  drainage;  deep  at>$cess  or  hematoma. 

Indston,  deep  with  opening  of  bone  cortex  (e.g.,  for  osteomyelitis  or  bone  abscess). 
Artfwotomy,  ankle,  with  exploration,  drainage  or  removal  of  loose  or  foreign  Ixxfy. 
Arthrotomy,  ankle,  posterior  capsular  release  with  or  without  Achilles  tendon  lengthening. 
Leg  (Tibia  and  Fibula)  and  Ankle  Jomt 


3 
3 

3 

4 


Arthrotomy,  ankle,  for  biopsy. 

Ejidawn  of  lesion  of  tendon  sheath  or  capsule  (e.g.,  cyst  or  ganglion). 

Exdston  or  curettage  of  bone  cyst  or  benign  tumor,  tit>ia  or  fitiute. 

Esoaian  a  curettage  of  bone  cyst,  or  benign  tunxjr,  tibia  or  fibula;  with  primary  autogenous  graft  (includes  obtaining 
graft). 

Exciston  or  curettage  or  bone  cyst,  or  benign  tumor,  Obla  or  fibula;  with  primary  homogenous  graft. 

Partial  ndsion  (craterizaiaR.  saucerizatkjn,  or  dtaphysectomy)  of  bone,  (e.g.,  for  osteomyelrtis);  tibia. 

Partial  exdsion  (cratertzation,  saucertzation,  or  diaphysectomy)  of  bone.  (e.g..  for  osteomyelitis);  fibula 
Repair,  Reviston  or  Reconstructkxi 

27675..  4     Repair  for  dislocating  perorteal  tendons;  wittiout  fibular  osteotomy. 

27680..  3    Tenolysis,  induding  tibia,  fibula  and  ankle  flexor;  single. 


27638.. 
27640.. 
27641.. 


4 
4 
4 
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27681.. 

4 

27685.. 

3 

27686.. 

4 

27690.. 

4 

27691. 


27692. 


Tenolysis,  induding  tibia,  fibula  and  ankle  flexor  multiple  (ttvoogh  same  Incision),  each. 

Lenghtening  of  shortening  of  tendon;  single  (separate  procedure). 

Lengthening  or  shortening  of  tendon;  multiple  (through  same  incision),  each. 

Transfer  or  transplant  of  single  tendon  (with  muscle  redirection  or  rerouting);  supefidal  (e.,g.,  anterior  tibial  extensors 

into  midfoot). 
Transfer  or  transplant  of  single  tendon  (with  muscle  redirection  or  rerouting);  anterior  tibial  or  posterior  Vbiai  through 

interosseous  space. 
Transfer  or  transplant  of  single  terKton  (with  muscle  redirection  or  rerouting);  each  additional  tendoa 


Fractures  and/or  Dislocations 


Open  treatment  of  closed  or  open  tibial  shaft  fracture,  wit^.  internal  skeletal  fixation;  simple. 

Open  treatment  of  closed  or  open  Ubiai  shaft  fracture,  with  internal  or  external  skeletal  fixation;  complicated. 

Treatment  of  open  distal  tibial  fracture  (medial  malleolus),  with  urxxjmpNcated  soft  tissue  closure. 

Open  treatment  of  ctosed  or  open  distal  tit)ial  fracture  (medial  malleolus),  with  fixation. 

Treatment  of  closed  proximal  fibula  or  shaft  fracture;  writh  manipulatk>n. 

Treatment  of  open  proximal  (itxila  or  shaft  fracture,  with  uncomplicated  soft  tissue  closure. 

Open  treatment  of  ctosed  or  open  proximal  fibula  or  shaft  fracture,  with  or  wittxHit  internal  or  external  skeletal  fixation. 

Treatment  of  open  distal  fibula  fracture  (lateral  malleolus),  with  urxx>mpik:ated  soft  tissue  closure. 

Open  treatment  of  ck>sed  or  open  distal  fibular  fracture  (lateral  malleolus),  with  fixation. 

Treatment  of  ck}sed  tibia  and  fikxila  fractures,  shafts;  with  manipulation. 

Treatment  of  open  tit)ia  and  fibula  fractures,  shafts,  with  uncomplicated  soft  tissue  closure  (e.g.,  "pins  above  arnj 

betow"). 
Treatinent  of  ankle  dislocation;  requirir>g  anesthesia. 
Treatn>ent  of  open  ankle  dislocation,  with  uncomplicated  soft  tissue  closure. 
Open  treatment  of  ctosed  or  open  ankle  diskx^tion. 
Open  treatment  of  ck>sed  or  open  ankle  dislocation;  with  fixation. 


1     Manipulation  of  ankle  umJer  ger>eral  anesttiesia  Or>cludes  application  of  traction  or  otfrar  fixation  apparatus). 
Foot  ■ 


2    Deep  infection,  bekiw  fascia,  requiring  deep  dissection,  with  or  wittwut  tendon  sheath  involvement;  single  bursal  space, 

specify. 
2     Deep  infection,  t>ek>w  fascia,  requiring  deep  (fissection,  with  or  wrttxxjt  tendon  sheath  Involvement;  multiple  areas. 
2     IrKision,  deep,  with  openir>g  of  bone  cortex  (e.g.,  for  osteomyelitis  or  t>orw  abscess)^ 
4    Tarsal  tunnel  release  (postertor  tibial  nerve  decompression). 


27756.. 
27758.. 
27764.. 
27766.. 
27781.. 
27782_ 
27784.. 
27790.. 
27792.. 
27802.. 
27804.. 

27842.. 
27844.. 
27846.. 
27848.. 

Manipulation 
27860.. 

Incision 
28002.. 

28003„ 
28005.. 
28035.. 

Excision 

28045..  2     Exciskxi  benign  tumor,  deep,  subfascial,  intramuscular. 

28050..  3    Arthrotomy  for  synovial  biopsy;  intertarsal  or  tarsometatarsal  joint 

28062..  4    Fasciectomy,  excision  of  plantar  fascia;  radical  (separate  procedure). 

28102..  4    Excision  or  curettage  of  bone  cyst  or  benign  tumor,  talus  or  calcaneus;  with  iliac  or  other  autoger>ous  bone  graft 

(includes  obtaining  graft). 
Excision  or  curettage  of  bone  cyst  or  benign  tumor,  talus  or  cak^neus;  with  homogerraus  bone  graft 
Excision  or  curettage  of  borte  cyst  or  t>enign  tumor,  tarsal  or  metatarsal  bones,  except  talus  or  calcar>eus;  with 

iKxnogerxKis  tx>ne  graft 
Osteotomy,  calcaneus;  partial. 
Partial  excision  (craterization.  saucerization.  sequestrectomy,  or  diaphysectomy)  of  bone  (e.g.,  for  osteonfyelitis),  talus 

or  calcEtneus. 
Partial  excision  (craterization,  saucerization,  or  diaphysectomy)  of  bone  (e.g..  tor  osteomyelitis),  tarsal  or  metatarsal 

tx>ne,  except  talus  or  cak^aneus. 
Metatarsectomy. 

Radk^al  resection  for  tumor,  tarsal  (except  talus  or  catoaneus). 
Radical  resection  for  tumor,  metatarsal. 
Radical  resection  for  tumor  pfialanx. 
Introduction  and/or  Removal 

28193..  2    Remove  foreign  body:  complicated. 

Repair  Revision  or  Reconstruction 

28250..  2    Division  of  plantar  fascia  and  muscle  ("Steirxller  8tiippir>g")  (separate  procedure). 

Capsulotomy,  midfoot;  medial  release  only  (separate  procedure). 

Capsutotomy,  mkjfoot;  with  terxJon  lengttiening. 

Hallux  valgus  (txjnion)  correction,  with  or  witfKXit  sesamokjectomy;  with  metatarsal  osteotomy  (e.g.,  Mitcftel.  Cf>evron. 
or  concentiic  type  procedures). 

Hallux  valgus  (bunion)  correction,  with  or  without  sesamoidectomy;  Lapklus  type  procedure. 

Sesamoidectomy,  first  toe  (separate  procedure). 

Repair  of  nonunk>n  or  malunkxi;  tarsal  bones  (cak^ar^eus.  talus,  etc). 

Repair  of  nonunion  or  maluntcn;  .iietatarsal,  with  or  witfKXJt  bone  graft  findudes  obtaining  graft). 


28103.. 
28107.. 

28118.. 
28120.. 

28122.. 

28140.. 
28171.. 
28173.. 
28175.. 


28260.. 
28261.. 
28296.. 

3 
3 

4 

28297.. 
28315.. 
28320.. 
28322.. 

rture  and/or  Dis 

4 
3 
4 
4 
AocatM 

28405.. 
28406.. 

1 
2 

lobiair 


Treatment  of  closed  cak:ar>eal  fracture;  <with  mar^ipulation  including  Cotton  or  Bohler  type  reductions. 
Treatment  of  ck>sed  cateaneal  fracture:  with  manipulation  arxJ  skeletal  fixation. 
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28420.. 


28435.. 

1 

28436.. 

2 

28465.. 

4 

28485.. 

4 

28500 _ 

3 

28505.. 

3 

28520.. 

2 

28525.. 

3 

28545.. 

1 

28546.. 

2 

28555.. 

28575.. 

28585.. 

28605.. 

28606.. 

28615.. 

28645.. 

28670.. 

28675.. 

Arthroscopy 

29870.. 

29874„ 

29875.. 

29876.. 

29877.. 

29881.. 

29887.. 

Respiratofy  System 

Excision 

301 16„ 

2 

30117.. 

2 

30118„ 

2 

30125.. 

3 

30150.. 

4 

30160.. 

4 

Removal  Foreign  Body 

30310.. 

1 

30320.. 

2 

Repair 

30400.. 

4 

30410.. 

4 

30420.. 

4 

30430.. 

4 

30435.. 

4 

30450.. 

4 

30520.. 

4 

30580.. 

4 

30600.. 

4 

Other  Procedures 

30915.. 

4 

30920.. 

4 

Ir>c>sk>n 

31032.. 

4 

31033.. 

4 

31070_ 

2 

Endoscopy 

31513.. 

2 

31527.. 

2 

Open  treatment  of  closed  or  open  calcar>eal  fracture,  with  or  without  Intemal  or  external  skeletal  fixation;  with  primary 

Hiac  or  other  autogerKXiS  bone  graft  (inciudes  obtairung  graft). 
Treatment  of  closed  talus  fracture;  with  manipulatioa 

Treatment  of  closed  talus  fracture;  with  manipulation  and  percutar)eous  pinning. 
Open  treatment  of  closed  or  open  tarsal  bone  fracture  (except  talus  artd  calcaneus),  with  or  writfwut  interruJ  or  external 

skeletal  rixat)on,  each. 
Open  treatment  of  closed  or  open  metatarsal  fracture,  with  or  without  internal  or  external  skeletal  fixation,  each. 
Treatment  of  open  fracture  great  toe,  phalanx  or  phalanges,  with  uncomplicated  soft  tissue  closure. 
Open  treatment  of  closed  or  open  fracture  great  toe,  phalanx  or  phalanges,  with  or  without  interr^  or  external  skeletal 

fixation. 
Treatment  of  open  fracture,  phalanx  or  pfwlanges,  other  than  great  toe,  with  uncomplicated  soft  tissue  ctosure,  each. 
Open  treatment  of  ck>sed  or  open  fracture,  phataru  or  phalanges,  other  than  great  toe,  with  or  without  interr^l  or 

external  skeletal  fixation,  each. 
Treatment  of  closed  tarsal  bone  diskxatkxi;  requiring  anesthesia. 
Treatment  qf  closed  tarsal  bor>e  diskxation,  with  percutaneous  skeletal  fixatioa 

Open  treatment  of  ck>sed  or  open  tarsal  bone  (£slocatKx\,  with  or  without  intemal  or  exterr>at  skeletal  fixatioa 
Treatment  of  ctosed  tak)tarsal  )oirit  (ftskx»tion;  requirirtg  anestf>esia. 

Open  treatmertt  of  ck>sed  or  open  tak>tarsal  joint  dlskxation,  with  or  wittHXJt  Intemal  or  extend  skeletal  fixation. 
Treatment  of  closed  tarsometatarsal  )oint  dislocation;  requiring  ar^esthesia. 
Treatmerrt  of  closed  tarsometatarsal  joint  diskx:ation,  with  percutaneous  skeletal  fixatioa 

Open  treatment  of  closed  or  open  tarsometatarsal  joirrt  distocatioa  with  or  yinthout  intemal  or  external  skeletal  fixatioa 
Open  treatment  of  ckised  or  open  metatarsophalangeal  joint  distocatioa 
Treatment  of  open  interphalangeal  jotnt  diskx^tton,  with  uncomplicated  soft  tissue  ckjsure. 
Open  treatment  of  ck>sed  or  open  interpfiaiangeal  joint  diskx^tioa 

Arthroscopy,  kr>ee,  diagnostic  with  or  wittxxjt  synovial  biopsy  (separate  procedure). 

Arttiroscopy,  knee,  surgicat;  for  removal  of  loose  body  or  foreign  body  (e.g.,  osteochondritis  dtesecans  fragmentation, 

chondral  tragmerrtation). 
Artfvoscopy,  knee,  surgical;  synovectomy,  Hmited  (e.g.,  plica  or  shelf  resectkx)). 
Synovectomy,  major,  two  or  more  compartn>ents  (e.g.,  medial  ro  lateral). 
Detjridement/shaving  of  art«ular  cartilage  (chondroplasty). 

Arthroscopy,  knee,  surgical;  with  meniscectomy  (medial  or  lateral  Including  any  meniscal  shaving). 
OUIing  for  intact  osteochorxjritis  dissecans  lesion  with  intemal  fixatk>a 

Nose 

Excisk>a  nasal  polyp(s),  extensive;  bilateral. 

Excisioa  intranasal  lesion;  interr^I  approach. 

Exciskjn,  intranasal  lesk>n;  external  approach  (lateral  rttlnotomy). 

Exciskxi  dermoid  cyst,  nose;  complex,  under  bone  or  cartilage. 

Rhir>ectomy;  partial. 

Rhinectomy;  total. 

Removal  of  foreign  body,  irrtranasal;  requirir^  gerteral  anesthesia. 
Removal  foreign  body;  by  lateral  rhinotomy. 

RfiirK)piasty,  primary;  lateral  and  alar  cartilages  and/or  elevation  of  nasai  tip. 

Rhinoplasty,  primary;  complete,  external  parts  Incfcjding  bony  pyramid,  lateral  and  alar  cartilages,  and/or  elevatkin  o( 

nasal  tip. 
RhiTKjplasty,  primary;  including  major  septal  repair. 
Rhinoplasty,  secondary:  minor  revisk>n  (small  amount  of  nasai  tip  work). 
Rhinoplasty,  secondary;  intermediate  revision  (tx>ny  work  with  osteotornies). 
Rhinoplasty,  secondary;  major  reviskjn  (nasal  tip  woric  and  osteotomies). 

Septoplasty  or  submucous  resectkjn,  with  or  without  cartilage  8Corif>9,  contouring  or  replacement  with  graft 
Repair  fistula;  oromaxlllary  (comt>ine  wnth  31030  if  antrotomy  is  Included). 
Repair  fistula;  oror^asal. 

Ligatkxi  arteries;  ettimoidal. 

Ligation  arteries;  intemal  maxillary  artery,  transantral. 

Accessory  Sinuses 

Sinusotomy,  maxillary  (antrotomy);  radk»l  urwlateral  (CaWwell-Luc)  with  removal  antrochoanal  polyps. 
Sinusotomy,  maxillary  (antrotomy);  radical,  bilateral  (C^akJwell-Luc)  with  removal  antrochoanal  polyps. 
SirHJSOtomy  frontal;  exterrwl,  simple  (trephine  operation), 
(.arynx 

Laryr>goscopy,  irtdirect  (separate  procedure);  with  vocal  cord  injectk>a 
Laryngoscopy,  direct;  with  ir^sertk>n  of  obturator. 
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CPT-4 
code 
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Descrtption 


31528.. 
31576.. 
31577.. 
31578„ 

Incision 
31600.. 
31612- 
31613.. 
31614.. 

Endoscopy 

31615.. 

31622.. 

31628.. 

31631.. 

31641.. 

31646.. 

31656.. 

31659_ 
Introduction 

31700.. 

31708.. 

31710.. 

31715.. 

31717., 

31719.. 

31720.. 


2  Laryngoscopy,  direct;  with  dilatation,  ir)itiaL 

1  Laryngoscopy,  flexible  fiberscopic;  with  biopsy. 

1  Laryngoscopy,  flexible  fiberscopic;  with  rernoval  of  foreign  body. 

1  Laryngoscopy,  flexoie  fS>erscopic;  with  removal  of  lesion. 
Tracfiea  and  Bronchi  | 

2  Tracheostomy,  planned  (separate  procedure). 

1  Tracheal  puncture,  percutaneous  for  aspiration  of  mucus  (transtracheal  aspiration). 

2  Tracheostoma  revision;  simpjte,  without  flap  rotation. 
2  Tracheostoma  revision;  complex,  with  flap  rotatioa 

1  Tracheolxonchoscopy  through  established  tracheostomy  IrKssion. 

1  Bronchoscopy;  diagnostic,  (flexible  original),  with  or  without  ceil  washing  or  brushingl^ 

1  Bronchoscopy;  with  transbronchial  lung  biopsy,  with  or  without  fluoroscopic  guidanc*. 

1  Bronchoscopy;  with  tracheal  dilation  arvl  placement  of  tracheal  sterrt. 

1  Bronchoscopy;  with  destruction  of  tumor  or  relief  of  stenosis  by  any  method  other  than  excision  (eg.  lase^. 

1  Bronchoscopy;  with  therapeutic  aspiration  of  tracheobronchial  tree,  subsequenL 

1  Bronchoscopy;  with  injection  of  contrast  nuterial  for  segmental  bronchography  (fiberscope  only). 

1  Bronchoscopy;  with  other  broncfx>scopic  procedures. 

1  Catheterization,  trartsgiottic  (separate  procedure). 

1  Instillation  of  contrast  material  for  laryngography  or  bronchography,  without  cathetefcatloa 

1  Catheterization  for  bronchography,  with  or  without  instillation  of  contrast  material. 

1  Transtracheal  injection  for  bronchography. 

1  Catheterization  with  bronchial  brush  biopsy. 

1  Transtracheal  (percutaneous)  introduction  of  Indweifing  tube  for  therapy  (tickie  ttjbe). 

1  Catt>eter  aspiration  (separata  procedure);  nasotracheobroncfuaL 


Cardiovascular  System 
Repair,  Ligation  and  Ottier  Procedures 


37609.. 
37735.. 

37737.. 

37760.. 
37785.. 

37787.. 


lr)cision 

38305.. 

38308.. 
Excision 

38530.. 

38542.. 

38550.. 

38555.. 


1     Ligation  or  biopsy,  temporal  artery. 

4     Ligation  and  division  aind  complete  stripping  of  long  or  short  saphenous  veins  with  radical  excison  of  ulcer  and  skin 

graft  and/or  interruption  of  communicating  veins  of  tower  leg,  with  excision  of  deep  fascia;  unilateral. 
4    Ligation  and  division  and  complete  stripping  of  long  or  short  sapherrous  veins  with  radical  excision  of  ulcer  and  skin 

graft  and/or  interruption  of  communicating  veins  of  lower  leg.  with  excision  of  deep  fada;  bilateral 
4    Ligation  and  perforators,  subfascial,  radical  (Linton  Type),  with  or  without  skin  graft 
3     Ligation,  division  arKl/or  excision  of  secondary  varicose  veins  (clusters)  of  leg;  unilateral. 

3     Ligatton,  diviston  and/or  excision  of  secorxlary  varicoee  veins  (ckisters)  of  leg;  bilateral 
Hemic  aruJ  Lymphatic  System 

Lymph  Nodes  and  Lymphatic  Channels 

1     Drainage  of  lymph  node  abscess  or  lymphadenitis;  extensive. 
1     Lymphangiotomy  or  ottier  operations  on  lymphatic  cfwnnels. 

3  Biopsy  or  excision  of  lymph  node(s);  internal  mammary  nod8(s)  (separate  procedure). 

3  Dissectton;  deep  jugular  node(s). 

3  Exdston  of  cystic  hygroma,  axiHary  or  cervical,  without  deep  neurovascular  dissection;  siniple. 

4  Exciskjn  of  cystic  hygroma,  axillary  or  cervical.  wrtfKHrt  deep  neurovascular  dissectiprr.  complex. 


Radical  Lymphadenectomy  (Radical  Resection  of  Lymph  Nodes) 


38700.. 
38701.. 
38740.. 
38745.. 
38760.. 
38761 .. 
Introduction 

38790.. 
38791 .. 


Excision 
40525.. 
40527.. 
40530.. 


Repair  (Cheitoplasty) 
40650.. 


4  Suprahyoid  lymphadenectomy;  unilateral. 

4  Suprahyoid  lymptiader>ectomy;  t)ilateraL 

3  Axillary  lymphadenectomy;  superficial. 

3  Axillary  tymphaderiectomy;  complete. 

3  Inguinofemoral  lymphadenectomy,  superficial,  including  Ctoquef  s  node  (separate  procedure);  unilateral. 

3  Inguinofemoral  lymphadenectomy.  superficial,  including  Ctoquet's  node  (separate  procedure);  bilateral 

1  Injection  procedure  for  lymphangiography;  unilateraL 

1  Injection  procedure  for  lymphangiography;  t)ilateral. 

Digestive  System 
Lips 

3  Excision  lip;  full  thk;kr>ess,  reconstructton  with  local  flap  (EsUander  or  fan). 

3  Excision  lip;  full  ttuckness,  reconstructkMi  with  cross  lip  flap  (At>t}e-EstlarKler). 

3  Resectton  of  Up,  more  ttian  one-fourth,  without  reconstruction. 

3  Repair  lip,  full  ttuckness;  vermilion  only. 


Federal  Register  /  Vol.  52.  No.  76  /  Tuesday,  April  21.  1987  /  Notices 


13197 


CPT-4 
code 


Payment 
group 


Description 


40654 

Incision 

40801..  1 

40805..  1 

Excision,  destruction 

40814.. 

40818.. 

40818„ 
Repair 

40831..  2 

40840..  2 

40842..  2 

40843..  2 

40844..  3 

40845..  4 

Excision 

41114„ 

41115- 

41116- 

41120- 
Repair 

41251- 

Indsion 

41806- 
Exdsion,  destruction 

41826-  2 

41827-  3 

Excision,  destructiort 

42104-  1 

42106-  1 

42107-  1 
42120-  2 
42140-  2 

Repair 

42182-  1 

Incision 

42305-  1 

42320-  1 

42325..  2 

42335-  2 

42340..  2 

Excision 
42408.. 
42410- 
42440- 
42450- 

Repair 

42500-  3 

42505..  4 

42507..  4 

42508..  4 

42509..  4 

Other  procedures 

42600.. 
42665- 

Incision 

42720..  1 

42725..  1 


Repair  Rp,  full  ttvckness;  over  one  as  half  vertical  height  or  complex. 
Vestibule  of  Mouth 


Drainage  of  at>scess,  cyst,  hematoma,  vestitxile  of  mouth;  compncated. 
Removal  of  emt>edded  foreign  txxly,  complicated 


2    Excision  of  lesion  of  mucosa  and  sut>mucosa;  with  complex  repair. 

2    Excision  of  lesion  of  mucosa  erxJ  sutKnucosa;  complex  with  excision  of  underlying  muscle. 

2    Excision  of  mucosa  as  dorxK  graft 


Closure  of  laceration;  over  2.6  cm  or  complex. 
Vestibuloplasty:  anterior. 
Vestibuloplasty;  posterior,  unilateral. 
Vestibuloplasty;  posterior,  bilateral 
VesitMioplasty;  entire  arch. 
Vestixiloptasty;  complex. 

Torigue,  Floor  of  Mouth 


2  Excision  of  lesion  of  tor^gue  with  closure;  with  local  tongue  flap. 
1  Excision  of  lingual  trenum  (frenectomy). 

1  Excision  lesion  of  floor  of  moutti 

3  Glossectomy;  less  than  one-half  tongue. 

3  Repair  laceration  up  to  2  cm;  posterior  one-third  of  tongue. 
Dentoah/eolar  Structures 

2  Removal  embedded  foreign  body;  from  bone. 


Excision  of  lesion  or  tumor  (except  listed  above);  with  simple  repair. 
Excision  of  lesion  or  tumor  (except  listed  above);  with  conrtplex  repair. 
Palate,  Uvula 

Excision,  lesion  of  palate,  uvula;  without  closure. 
Excision,  lesion  of  palate,  uvula;  with  simple  primary  closure. 
Excision,  lesion  of  palate,  uvula;  with  local  flap  closure. 
Resection  of  palate  or  extensive  resection  of  lesion. 
Uvulectomy,  excision  of  uvula. 

Repair  laceration  of  palate;  over  2  cm  or  complex. 
Salivary  Gland  and  Ducts 

Drainage  of  at>scess;  parotid,  complicated. 

Drainage  of  abscess;  submaxillary  external. 

Fetulization  of  sut>lingual  salivary  cyst  (ranula). 

Sialolithotomy;  sut>mandibular  (submaxillary),  complicated,  intraoral 

Sialolithotomy;  parotid,  extraoral  or  complicated  intraoral. 


2  Excision  of  sublingual  salivary  cyst  (ranula). 

4  Excision  of  parotid  tumor  or  parotid  gland;  lateral  lobe,  without  rterve  <fissectioa 

4  Excision  of  submandibular  (sutKnaxillary)  gland. 

4  Excision  of  sublingual  gland. 


Plastic  repair  of  salivary  duct,  sialodochoplasty;  primary  or  simple. 

Plastic  repair  of  salivary  duct,  sialodochoplasty;  secondary  or  complicated. 

Parotid  duct  diversion,  bilateral  (Wilke  type  procedure). 

Parotid  duct  diversion,  bilateral  (Wilke  type  procedure);  with  excision  of  one  submandibular  gland. 

Parotid  duct  diversion,  bilateral  (Wilke  type  procedi^'e);  with  excision  of  both  submandit>ular  glarxls. 


1     Closure  salivary  fistula 
1     Ligation  salivary  duct.  Intraoral. 
Pharyrw,  Adenoids,  and  Tonsils 


Incision  and  drainage  abscess;  retropharyngeal  or  parapharyr>geal,  Intraoral  approach. 
Incision  and  drainage  at>scess;  retropharyngeal  or  parapharyr>geal,  external  approach. 
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code 
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Exctsioo 


42806.. 
42808.. 
42860.. 
42870.. 
42880.. 

2 
1 
2 
2 
2 

Repair 

42900.. 
42950.. 

2 

4 

Other  procedures 
42955.. 

2 

Endoscopy 
43204.. 
43219.. 
43226.. 
43227.. 

43??8.. 
43235.. 

43239.. 

43247.. 

43251- 

43255.. 

43258.. 

43260.. 
43262.. 

2 
2 

43263.. 

2 

43264.. 

2 

Manipulation 
43450.. 
43451.. 
43453.. 
43455.. 
43456.. 

Biopsy;  rtasopharynx,  survey  for  unkrxMvn  primary  lesion. 

Excision  of  lesion  of  pharynx. 

Excision  of  tonsil  tags. 

Excision  lingual  tonsil  (separate  procedure). 

Excision  nasopharyngeal  lesion  (e.g.,  fibroma). 

Suture  pharynx  for  \wound  or  iaiury. 

Pharyngoplasty  (plastic  or  reconstructive  operation  on  phamyx). 

Pharyngostomy  (fistulization  ot  pharynx,  external  for  feeding). 
Esophagus 

I 

Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  for  in|ectton  sclerosis  of  esophageal  varices. 

Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  for  insertion  of  plastic  tutie  or  stent 

Esophagoscopy,  rigid  or  flexitjie  fiberoptic  (specify);  for  insertion  of  wire  to  guide  dilation. 

Esophagoscopy,  rigid  or  flexible  fiberoptic  (specify);  for  control  of  hemorrtwge  (e.g..  electrocoagulatioa  laser  photocoa- 
gulation). 

Esophagoscopy,  rigid  of  flexible  fiberoptic  (specify);  for  ablation  of  tumor  or  mucosal  lesioa 

Upper  gastrointestinal  endoscopy  Inciudirig  esophagus,  stomach,  and  either  the  duodenum  and/or  jejunum  as 
appropriate;  complex  diagnostia 

Upper  gastrointestinal  erxloscopy  Including  esophagus,  stomacti.  and  eitfwr  tf>e  duodemjm  and/or  jejunum  as 
apfxopriate;  for  t>topsy  and/or  collection  of  specimen  by  brushing  or  wasliing. 

Upper  gastrointestinal  endoscopy  including  esophagus,  stomach,  and  either  the  duodenum  and/or  jejunum  as 
appropriate;  for  removal  of  foreign  body. 

Upper  gastrointestinal  endoscopy  irx;luding  esophagus,  stomach,  and  either  the  duodenum  and/or  jejunum  as 
appropriate;  for  removal  of  polypoid  lesion(s). 

Upper  gastrointestinal  endoscopy  including  esophagus,  stomach,  and  either  tfte  duodenum  and/or  jejunum  as 
appropriate;  for  control  of  hemorrhage  (e.g.,  electrocoagulation,  laser  photocoagutation). 

Upper  gastrointestinal  endoscopy  including  esophagus,  stomach,  ar)d  either  the  duodenum  and/or  jejunum  as 
appropriate;  for  ablation  of  tumor  or  mucosal  lesion  (e.g.,  eiectrocoaguiation,  with  laser  photocoagulation). 

Endoscopic  retrograde  cholartgiopancreatography  (ERCP),  with  or  witix>ut  specimen  fx>Uectioa 

Endoscopic  retrograde  cholangiopancreatography  (ERCP),  with  or  without  specimen  cottection;  for  sphincterotomy/ 
papillotomy.  ( 

Endoscopic  retrograde  cholartgioparicreatography  (ERCP).  with  or  witfxxit  specimen  collection;  for  pressure  measure- 
ment of  sphincter  of  Oddi. 

Endoscopic  retrograde  cholangiopancreatography  (ERCP),  with  or  without  specimen  collection;  for  removal  of  8tone(s) 
from  biliary  and/ or  pancreatic  ducts. 


I  session. 


Dilation  of  esophagus,  by  unguided  sound  or  bougie  single  or  multiple  passes;  initial  I 

Dilation  of  esophagus,  by  unguided  sound  or  bougie  single  or  multiple  passes;  subsequent  sessioa 

Dilation  of  esophagus,  over  guide  wire  or  string. 

Dilation  of  esophagus,  by  balloon  or  StarK  dilator. 

Dilation  of  esophagus  by  balloon  or  StarK  dilator  retrograde. 

Intestines  (Except  Rectum) 

Enterostomy-extemal  fistulization  of  intestines  (separate  procedure) 

44345..  4    Revision  of  colostomy;  compicated  reconstruction  in  depth. 

44346..  4    Revision  of  colostomy;  with  repair  of  paracoiostomy  Lernia. 

Endoscopy,  small  t>owel  arxj  stomal 

Small  intestinal  endoscopy,  enteroscopy  beyond  second  portion  of  duodenum;  diagnostic. 

Small  intestinal  endoscopy,  enteroscopy  beyorid  second  portion  of  duodenum;  tor  biopsy  and/or  collection  of 

specimen  by  brushing  or  washir>g. 
Small  intestinal  endoscopy,  enteroscopy  beyond  second  portion  of  duodenum;  lor  removal  of  foreign  body. 
Small  intestinal  erxJoscopy,  enteroscopy  beyond  second  portion  of  duodenum;  for  removal  of  polypoid  lesion(s). 
Small  intestirwl  ervjoscopy,  enteroscopy  beyond  second  portion  of  duodenum;  for  control  of  hemorrhage  (e.g., 

electrocoagulation,  laser  photocoagulation). 
Small  intestinal  endoscopy,  enteroscopy  beyond  second  portion  of  duodenum;  for  ablation  of  tumor  or  mucosa)  lesion 

(eg.,  laser).  i 

Rt>eroptic  ileoscopy  tftrough  stoma.  I 

Rberoptic  ileoscopy  through  stoma;  with  biopsy  and/or  coHecfion  of  spedmen  by  briishing  or  washing. 
Fiberoptic  colonoscopy  through  colostomy. 

Fil)eroptic   colonoscopy   through   colostomy;   for  t)topsy  and/or  collection   of  specimen  by  brushi»»g  or  wniNrig. 
Fitjeroptic  colorwscopy  through  colostomy;  for  removal  of  foreign  body. 

Fiberoptic  colonoscopy  through  colostomy;  for  control  of  hemorrhage  (e.g.,  electrocoagulation,  laser  photocoagulation). 
Fit>eropt)c  cotorwscopy  through  colostomy;  for  removal  of  polypoid  Ie8ton<s). 

Rectum  I 


44360.. 

44361.. 

44363.. 

44364.. 

44366.. 

44369.. 

44380.. 

44382.. 

44388.. 

44389.. 

44390.. 

44391.. 

44392.. 

IrKHsion 


45000.. 


3    Transcrectal  drainage  o(  pelvic  abscess. 


FadenI  Ragiater  /  Vol.  52.  Kg.  ?«  /  Tuesday.  April  21.  1987  /  Notice* 
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code 
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Description 


45005.. 

45020.. 
Excision 

45170.. 

45180.. 

45181.. 
Endoscopy 

45355.. 

45360.. 

45365.. 

45367.. 
45368.. 

45370.. 
45378.. 
45379.. 
45380.. 
45382.. 

45385.. 
Repar 

4S500- 
4SS0&. 

45521.. 
45560.. 
Manipulation 
45900.. 
46*15.. 

Incision 

46000.. 

46040.. 

46045.! 

46080. 
Excision 

46200.. 

46211.. 


46261.. 
46286.. 

Introduction 

46750.. 

46753.. 

46754.. 

46760^ 
Destruction 

46924.. 

46937.. 


(I 

49000.. 
Endoscopy 

46302- 

40303. 
Introduction 

49400.. 

49401.. 

49420.. 

49421.. 

49425.. 

4942B. 


1  Incision  and  drainage  of  sutxTHicosal  atiscess,  rectunt 

2  Incision  and  drainaoe  of  deep  supralevator.  paiviractal,  or  cetroractal  abscess. 


3     Excision  of  rectal  tumor, 
3     Excision  and/or 
3    Excision  and/or 


simple,  transanal  approach. 

OtatilHMltUMWOt 


pMitiva 
tHNpeutic. 


1    Colonoscopy,  with  standard  sigmoidoscope,  transabdominal  via  coiotomy,  single  or  muffiple. 

1     Colonoscopy,  fiberoptic,  beyond  25  cm  to  splenic  flexure;  diagnostic  procedure. 

1     Colonoscopy,  fit)eroptic,  beyorxl  25  cm  to  spenic  flexure;  for  biopsy  and/or  collection  of  specimen  by  brushing  or 

washing. 
1     Colonoscopy,  fiberoptic,  beyond  25  cm  to  splenic  flexure;  for  removal  of  foreign  body. 
1     Coionoscopy,  fiberoptic,  beyond  25  cm  to  splenic  flexure;  tor  control  of  hemonttage  (e.g.,  electrocoagulatioa  tasar 

photocoagulation). 
1    Colonoscopy,  fiberoptic,  beyond  25  cm  to  splenic  flexura;  tor  MmoMal  of  polypoid  lMion<s). 
1     Colonoscopy,  fijeroptic,  beyorxl  splenic  flexure;  diagnostic  procedure. 
1     Colonoscopy,  fiberoptic,  beyond  splenic  flexure;  for  removal  of  foreign  body. 

1     ColorK>scopy,  fiberoptic,  t>eyor)d  splenic  fleitBrs;  for  biopsy  and/or  coWectfon  ct  specimen  by  brushing  or  wasWrtg. 
1     Colortoscopy,  fiberoptic,  beyond  spianic  fleimrr,  for  coolrof  of  hetnuritwige  (e.g.,  eteetrocoagufation.  laser  pftotocoagu- 

lation). 
1    Colonoscopy,  fitteioptic.  beyond  apianic  flexim;  fof  pamoiMl  at  polypoid  lesionML 

4  Pracloptoaly;  tor  stmoits. 

4  Ptodeftaatntor 

1  Perirectal  inisciaN  of 

4  napairol 


tdUOon  tbf  pfolapse;  hospilaL 


pracedure^ 
transanat.  urtder  anesthesiai 


1     Reduction  of  procidentia  (separate  procedure)  under  ar>esthesia. 
t     Renewal  c0  iMal  InipcctioR  or  torwgn  body 

Anus 


2  Fistulotomy,  subcutaneous. 

2  Iwcisiow  and  *aiaaga  of  iacWowrtai  and/or  perinactel 

2  Incision  and  teinogsai  intaMnt.  irttraiwutniar  or  SMfamucoaal 

2  Sphinctemtooiy^  arwlk  AaaiON  of  aphtiictar  (separata  prooadur^. 

2  naeureclomy,  iMth  or  without  sphirK.(»fo<miiy. 

2  Cryptectomy;  multiple  (separate  prpcedure^. 

2  Heww^rtwidactDmy,  internal  artd  extemaf,  complex  or  evtonstw. 

2  HemorrtK>idectomy,  Intamat  and  external,  cmiiplej*  or  extenatve,  with  fbsurectomy. 

2  rialuloctuiiiy,  second  stage. 

Anus 

4  Sphincteroplasty,  anal,  for  incontinence  or  prolapse;  adult 

4  Graft  (Thiersch  operation)  for  rectal  incontinence  and/or  prolapse. 

4  Removal  of  TTwersch  wire  or  suture. 

4  SpMncloroplasty,  anal,  for  tnconarMwca,  aduK,  irHJScie  twnapiant 

f    Destrucfion  of  lesion(s),  anus  (eg,  condyloma,  papilloma,  molluscum  contagiosum.  hecpectic  vestde),  estensive,  any 

method. 
2     Cryosurgery  of  rectal  tunr>or;  benign. 
2    Cryoaurgery  ol  ractet  ttiwoc  nialiy  laiiL 
Abdomen,  Peritoneum,  and  OmenMn 


with  guided  tranetoepelic  chefanntagiaplii^  without  biopsy. 
Paritaneoacapy  with  guidad  fanahapaic  ctniangiography;  wia>  biopay. 


4    Exploratory  laparotomy,  explorakxy  ceiiotonty  (separate  procedure). 


4 
t 

t 
1 
1 
1 
1 


Pneumoperrtoneum;  initial. 

Pneumoperitoneum;  sutreequent 

Insertion  of  Intraperttoneat  carmuta  or  catheter  for  drainage  or  dfafysis;  temporary. 

Insertion  of  intraperitoneal  cannula  or  catt>eter  for  drainage  or  dialysis;  permanent 

Peritoneal-venoos  shunt  (eg,  Le  Veen  shunt). 


1     RaMsion  of  paiiloneal-vertous  shunt 
Repair 
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Hemioplasty.  Hemionttaphy,  Herniotomy  1 

49510-  4    Rep€ur  inguttui  heniia.  age  5  or  over,  wtth  orchiectorny,  with  or  without  implantation  of  prosthesis. 

Repair  lumbar  hernia 
Repair  femoral  hemia.  Henry  approach. 

Repair  epigasthc  hernia,  properitoneal  tat  (separata  procedure);  aimpie. 
Repair  epigasthc  hernia,  propentoneai  fat  (separata  procedure);  complex. 
Repair  umbiiicai  hemia;  age  5  or  over. 
Repair  spigelian  hernia 


Kxbwf 

Drainage  of  perirenal  or  renal  abscess  (separate  procedure). 
Nepfwostomy,  nephrotomy  with  drair>age. 

Renal  biopsy,  percutaneous  by  trocar  or  needle. 

Renal  biopsy,  percutaneous;  t>y  surreal  exposure  of  kidney. 

Aspiration  and/or  injection  of  renai  cyst  or  petvis  by  needle,  percutaneous. 
Introduction  of  intracatheter  or  cattieter  into  renal  pelvis  for  drainage  and /or  injection,  percutaneous. 
Introduction  of  ureteral  catheter  or  stent  Into  ureter  ttvough  rer^  pelvis  for  drainage  and/or  injection,  percutaneous. 
Injection  procedure  for  pyelography  (as  nephrostogram.  pyelostogram,  antegrade  pyeioureterograms)  through  nephros- 
tomy or  pyelostomy  tub;  or  irKiwelling  ureteral  cattietar  (separate  procedure). 
Manometric  studies  through  nephrostomy  or  pyelostomy  tube,  or  indwelling  ureteral  cattieter. 
Change  of  nephrostomy  or  pyelostomy  tube. 


49540.. 
49552.. 
49570.. 
49575.. 
49581.. 
49590.. 

Urinary  System 

Incision 

50020- 
50040- 

3 

4 

Excision 

50200- 
50205- 

1 
4 

Introduction 

50390- 
50392- 
50393- 
50394- 

1 
1 
1 
1 

50396- 
50398- 

1 

1 

Endoscopy 
50553- 

1 

50559- 

50561- 
50570- 
50572- 
50576- 
50578- 
50580- 

tntroduction 
50684- 

50690- 

Endoscopy 
50953- 

50955- 

50957- 

50959- 

50961- 
50970.. 
50972- 
50974- 


Renal  endoscopy  through  established  nephrostomy  or  pyelostomy,  with  or  yvithout  irrigation,  instillation,  or  ureteropye- 
lograptiy,  exclusive  of  radioiogic  service;  with  ureteral  catheterizatioa 

1  Renal  endoscopy  ttvough  established  nephrostomy  or  pyelostomy,  with  or  without  irrigation,  instillation,  or  ureteropye- 
lography, exclusive  of  radiologic  service;  with  Insertion  of  radioactive  substance  with  or  wittxHit  t>iopsy  and/or 
fulguration. 

1  Rertai  endoscopy  through  established  nephrostomy  or  pyelostomy,  with  or  wittKXJt  irrigation.  Instillation,  or  ureteropye- 
lography, exclusive  of  radiologic  service;  with  renx>val  cA  foreign  tx>dy  or  calculus. 

1  Renal  endoscopy  ttvough  nephrotomy  or  pyelotomy.  with  or  without  irrigatiw.  instillation,  or  ureteropyelography, 
exclusive  of  radioiogic  service. 

1  Renal  endoscopy  through  nephrotomy  or  pyelotomy,  with  or  without  inigatian.  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service;  with  ureteral  cattieterizatioa 

1  Renal  endoscopy  ttvough  nephrotomy  or  pyelotomy,  with  or  twithout  irrigation,  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service;  with  fulguration,  with  or  wittx>ut  biopsy. 

1  Renal  endoscopy  through  nephrotomy  or  pyelotomy,  with  or  witivxjt  irrigation,  instillation,  or  ureteropyelography, 
exclusive  of  radiologic  service;  with  insertion  of  radioactive  substance,  with  or  without  biopsy  and/or  fulguration. 

1  Renal  endoscopy  ttvough  nephrotomy  or  pyelotomy.  with  or  wittwut  irrigation,  instillation,  or  ureteropyelograptiy, 
exlusive  of  radiologic  service;  with  removal  of  foreign  body  or  calculus. 

Ureter  | 

1     Injection  procedure  for  ureterography  or  ureteropyelography  ttvough  ureterostomy  or  indwelling  ureteral  catheter 

(separate  procedure). 
1     Injection  procedure  for  visualization  of  ilial  conduit  and/or  ureteropyelography,  exclusive  of  radiologic  sen/ice  (separate 

procedure). 


'  visuali 


1 


Ureteral  erxloscopy  through  estat)lished  ureterostomy,  with  or  wittiout  irrigation,  instillation,  or  ureteropyelograpny. 

exclusive  of  radiologic  service;  with  ureteral  catheterizatioa 
Ureteral  endoscopy  through  established  ureterostomy,  »«th  or  wittKHit  irrigation,  instillation,  or  ureteropyelography, 

exclusive  of  radiologic  service;  with  t>iopsy. 
Ureteral  endoscopy  through  establistied  ureterostomy,  with  or  MrittKXit  irrigation,  instillation,  or  ureteropyelography. 

exclusive  of  radiologic  service;  with  fulguration,  with  or  without  tiiopsy. 
Ureteral  endoscopy  through  established  ureterostomy,  with  or  wittxxjt  irrigation,  instillation,  or  ureteropyelography, 

exclusive  of  radiologic  service;  with  insertion  of  radioactive  substance  with  or  wittKMJt  biopsy  and/or  fulguration  (not 

including  provision  of  material). 
Ureteral  endoscopy  through  established  ureterostomy,  with  or  wnttraut  irrigation,  instillation,  or  ureteropyelography. 

exclusive  of  radiologic  service;  with  removal  of  foreign  t>ody  or  calculus. 
Ureteral  endoscopy  through  ureterotomy,  with  or  wittwut  irrigation,  Instillatioa  or  ureteropyelography,  exclusive  of 

radiologic  service. 
Ureteral  endoscopy  through  ureterotomy,  with  or  wittxxjt  Irrigation,  instillation,  or  ureteropyelography,  exclusive  of 

radiologic  service;  with  ureteral  cattieterization. 
Ureteral  endoscopy  ttvough  ureterotomy,  with  or  iwitt>out  irrigation,  Instillatioa  or  ureteropyelography,  exclusive  of 

radiologic  service;  with  biopsy. 
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CPT-4 
code 


Payment 
group 


Description 


5087&. 


50978.. 


50980.. 


tf>Ci9V0Vt 

51005.. 
51010.. 
Introduction 
51600.. 
51605.. 
51610.. 
51710.. 

Repair 

51865.. 
51900.. 

Endocopy-cystoscopy, 
52005.. 

52007.. 
52010- 


tteoogh  ttmXmotamif,  «M>  or  aittOMl  InigaMon,  Inflation,  or  umaropyelography,  exclUBive  of 


inigakyi.  inatillBkan.  or  umaropyolography.  wwrtawve  of 
or  wiltoail  taiopsjr  antf/or  kilguration  (not  indbding 

or  ufvtaropyelography,  exctusiwe  of 


1    Aspiration  of  bladder,  t>y  trocar  or  intracatheter. 

1    Aspirations  of  t>ladder  witti  insertion  of  suprapubic  catheter. 

1  Injection  prooedUM  for  cyrtoyaphy  or  ^^oiifnf  uratwocytpgwptiy. 

1  Iniection  procedur*  and  ptacsRMnt  of  ehota  to  c^rHittil  and/or  cfwin  urothrocyslognphy. 

1  Injection  procedure  for  retrograd*  unii«ucya>i|Hyhy. 

1  Change  of  cystostomy  tut>e;  complicated. 

Bladder 

4    Cystorrhaphy,  suture  of  bladder  wound,  Infwy  or  rupture;  complicated. 
4    Qosure  of  vesicovaginal  fistula,  abdominal  approach. 

Ureter 
urethroscopy  cystourethroscopy  notes 
1     Cystourethroscopy;  with  ureteral  cattieterization,  with  or  without  Irrigation,  tnstiltation,  or  ureteropyelography,  exdtMnw 

of  radiotogic  tarmcm. 
1     Cystourethroscopy;  witf)  uralerat  cathe>gialiow  arvi  buah  biopsy  ol  ureter  and/or  rertot  poMs. 
1     Cystourethroscopy:  with  ejacMtaloiy  duct  catheterization,  with  or  wilhoul  irigalion.  instllBtion,  or  duct  radognphy, 
aacduoiiw  ot  Ewfeicigic  tawico. 


Transurettval  surgery  (urettva,  and  bladder) 


52204.. 
52214.. 

52224.. 

52234.. 

52235.. 


3    Cystourethroscopy.  with  biopsy. 

3    Cystourethroscopy.  with  fuiguration  Ondudbig  oyosurgeryor  iasar  surgery)  of  trigorte,  tiiadder  neck,  prostatic  fossa, 

urethra,  or  periurethral  glands. 
3    Cysatourethroscopy.  with  tulguration  (tnciuding  cryosurgery  or  laser  surgary)  or  treatment  of  MltsiOR  (les  than  0.5  cm) 

les)on(s),  with  or  without  biopsy. 
3     Cystourethroscopy,  writh  fuiguration  Onduding  cryosurgery  or  laser  surgery)  and/or  resection  of;  SMALL  UbiMm 

tumor(s)  (0.5  to  2.0  cm).  

3    Cystourethroscopy,  with  fuiguration  (tnckxing  cryosorgery)  and/or  resection  of;  MEDIUM  bladder  tumor(s)  (2.0  to  5.0 
cm). 
Cystourethroecopy,  »»ith  futgwation  (irtcludlng  cryosurgery)  mnri/or  resection  of;  LARGE  Wedder  tumor(s). 
Cystourethroscopy,  with  insertion  of  radioactive  substance,  with  or  without  biopsy  or  tulgurabon. 
Cystourethroscopy,  with  dilation  of  bladder  for  interstitial  cystitis;  general  or  conduction  (spinaO  anestt>esia. 
Cystourethroscopy.  with  internal  urethrotomy;  female. 
Cystourethroscopy,  with  internal  urethrotomy;  male. 
Cystourethroscopy  with  direct  viaaon  intamoi  urettwolomy. 
Cystourethroscopy,  with  resection  of  external  sphincter  (sphir>cterotomy). 
Cystourethroscopy,  with  calibration  and/or  dilation  of  urethral  stricture  or  sterxisis,  with  or  without  meatotomy  ernj 

injection  procedure  for  cystography,  male  or  female. 
Cystourethroscopy,  with  steroid  injection  into  stricture. 

Cystourethroscopy  for  treatment  of  the  female  urethral  syndrome  with  any  or  alt  of  ttw  following:  urettval  meatotomy, 
urethral  dilation,  internal  urethrotomy,  lysis  of  urethrovaginal  septal  fibrosis,  lateral  Incisions  of  tt>e  bladder  neck,  and 
fuiguration  of  polyp(s)  of  urethra,  bladd«i  rieck,  and/or  tngone. 
Cystourethroscopy;  with  ureteral  meatotomy,  unilateral  or  bilateral 
Cystourethroscopy;  with  resection  or  fuiguration  of  ureterocele(5),  unilateral  or  bilateral. 
Cystourethroscopy;  with  IfKision  or  resection  of  onfice  of  bladder  diverticulum,  single  or  multiple. 
Cystourethroscopy,  with  pamovat  at  toraign  body  cakarfus  or  urataral  tier*  from  urethra  or  bladder,  simple. 
Cystourethroscopy.  with  removal  of  foreign  body  catcutoa  or  vntmnk  stant  Irom  urathra  or  bladder;  compScated. 
Litholapaxy:  crushing  of  fragmentation  or  catcuka  by  any  maana  In  bladdor  and  ramoMri  of  fragments  simple;  small 

(less  tfian  2.5  cm.). 
Litiwiapaxy:  crushing  of  fragmentation  or  cateulus  tjy  any  means  in  bladder  and  removal  of  fragments,  simple: 

complicated  or  large  (over  2.5  cm.). 
Cystourethroscopy  (including  ureteral  catheterization);  <*Mr\  removal  of  ureteral  calculua. 
Cystourethroscopy  (including  ureteral  catheterization);  with  manipulation,  *rithout  removal  of  ureteral  calculus. 
Cystourethroscopy,  with  insertion  o<  indwelling  txateral  stant  (a^..  Gibbons  or  doubl&>J  type). 
Cystourethroscopy,  with  ureteroscopy  arxl/or  pyeloscopy  (includes  dilation  of  the  ureter  b^  any  method). 
Transuretf)eral  surgery  (vesical  neck  and  prostate) 

52340..  3    Cystourethnjscopy  with  incision,  fuiguration,  or  resection  of  bladder  nock  and/or  posterior  urethra  (congenital  valves, 

obstructive  hypertrophic  mucosal  folds). 
52500..  3    Transurethral  resection  of  bladder  neck  (separate  procedure). 

Transurethral  surgery  (urett^a  arxJ  bladder) 


52240.. 

3 

52250.. 

3 

52260.. 

3 

52270.. 

3 

52275.. 

3 

52276.. 

3 

52277.. 

3 

52281.. 

3 

52283.. 

3 

52285.. 

3 

52290.. 

3 

52300.. 

3 

52305.. 

3 

52310.. 

4 

52315.. 

4 

52317.. 

4 

52318.. 

4 

52320.. 

4 

52330.. 

4 

52332.. 

4 

52335.. 

3 
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52601.. 

52606.. 
52612.. 
52614.. 
52620.. 
52630.. 
52640.. 
52650.. 
52700.. 

Incision 

53000.. 

53010.. 

53020.. 

53040.. 
Excision 

53220.. 

53230.. 

53235.. 

53240. 

53265.. 

53275.. 
Repair 

53400.. 

53405.. 

53410.. 

53420. 

53425_ 

53430.. 

53440.. 

53447_ 

53449.. 

53450.. 

53460.. 
Suture 

53502.. 
53510.. 
53515. 
53520.. 


Incision 

54001.. 
Excision 

54105.. 

54110.. 

54115.. 

54120.. 

54125.. 

54152.. 

54161.. 
Introduction 

54205.. 

54220.. 

54230.. 
Repair 

54440.. 

Excision 

54505.. 

54506.. 

54510.. 

54530.. 
Repair 

54670.. 


4  Transurettwal  resection  of  prostate,  including  control  o<  postoperative  bleeding,  complete  (vasectomy,  meatotomy, 

cystourethroscopy,  urettial  calitxation  and/or  dilation,  and  internal  uretlwotomy  are  Included). 

4  TransurettiraJ  fulguration  tor  postoperative  Weeding  occurring  after  tt>e  usual  foUowHJp  time. 

4  Transuretfval  resection  of  prostate;  first  stage  of  two-stage  resection  (partial  resection). 

4  Transurethral  resection  of  prostate;  second  stage  of  two-stage  resection  (resection  completed). 

4  Transurettiral  resection;  of  residual  obstructive  tissue  after  90  days  postoperative. 

4  Transurethral  resection;  of  regrowth  of  obstructive  tissue  lor^ger  than  one  year  postoperative. 

4  Transurethral  resection;  of  postoperative  bladder  neck  contracture. 

4  Transurethral  cryosurgical  removal  of  prostate  (postoperative  irrigations  and  aspiration  of  sloughing  tissue  included). 

4  Transurettvat  drainge  of  prostatic  at>scess. 

Urethra  j 

2  Urethrotomy  or  urethrostomy,  external  (separate  procedure):  pertdutous  urethra. 

2  Urethrotomy  or  urethrostomy,  external  (separate  procedure);  perineal  urethra,  external 

2  Meatotomy,  cutting  of  meatus  (separate  procedure);  except  infant 

2  Drainage  of  deep  periuretfval  abscess. 

3  Excision  or  fulguration  of  carcinoma  of  urethra. 
3  Excision  of  urettval  cfiverticulum  (separate  procedure);  female. 
3  Excision  of  urethral  diverticulum  (separate  procedure);  male. 
3  Marsupialization  of  urethral  diverticulum,  male  or  female. 
3  Excision  or  fulguration;  urettiral  carunde. 

3  Excision  or  fulguration;  urethral  prolapse. 

4  Urethroplasty;  first  stage,  for  fistula,  diverticulum,  or  sbicture,  e.g.,  Johannsen  type. 
4  Urettvoptasty:  secorxf  stage  (formation  of  urethra),  irx^iuding  urinary  (Aversion. 
4  Urethroplasty,  one-stage  reconstruction  of  mate  anterior  urettva. 

4  Urettvoplasty,  two-stage  reconstruction  or  repair  of  prostatic  or  membranous  urettva;  first  stage. 

4  Urethropfasty,  two-stage  reconstruction  or  repair  of  prostatic  or  membrarKXiS  urethra;  secorxj  stage. 

4  Urettiroplasty,  reconstruction  of  female  urethra. 

4  Operation  for  correction  of  male  urinary  IrtcontinerKe,  with  or  without  Introduction  of  prosttiesis. 

4  Removal,  repair  or  replacement  of  inflatable  sphincter  iriduding  pump  and/or  resenoir  and/or  cuff. 

4  Surgical  correction  of  hydraulic  abnormality  of  inflatat>le  sphincter  device. 

4  Urethromeatoplasty,  with  mucosal  advar>cement 

4  Urethromeatoplasty,  with  paital  excision  of  distal  urethral  segment  (Richardson  type  procedure). 

4  Urethrorrhaphy,  suture  of  urethral  wound  or  iniury,  female. 

4  Urethrorrhaphy,  suture  of  urethral  wound  or  injury;  perineaL 

4  Urethrorrhapfiy,  suture  of  urethral  wound  or  injury;  prostatomembranous. 

4  Ctosure  of  urethrostomy  or  urettvocutaneous  fisbJIa,  male  (separate  procedure). 

Male  Genital  System 

Penis  I 

1    SUtting  of  prepuce,  dorsal  or  lateral  (separata  procedure);  except  newtxim. 

1  Biopsy  of  penis;  deep  structures. 
3    Excision  of  penile  plaque  (Peyronie  (fisease). 
3    Removal  of  foreign  body  from  deep  penile  tissue  (e.g..  plastic  implant). 

3  Amputation  of  penis;  partial. 

4  Amputation  of  penis;  complete. 

2  Circumcision,  damp  procedure;  except  riewtwra 

2  Circumcision,  surgical  excision  other  ttian  damp  or  dorsal  slit:  except  newtxxn. 

1     Injection  procedure  for  Peyronie  disease;  with  surgical  exposure  of  plaque. 

1     Irrigation  of  corpora  caverrvjea  for  priapism. 

1     Injection  procedure  for  corpora  caverrwsography. 

4    Plastic  operation  of  penis  for  Injury. 
Testis  I 

1  Biopsy  of  testis,  IrKiskxwl  (separate  procedure;  unilateral). 

1  Bilateral. 

1  Excision  of  local  lesion  of  testis. 

3  OrcfMectomy,  radnal.  for  tumor,  inguinal  approach. 

I 

2  Suture  or  repair  of  testiculaf  injury. 
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54680.. 

Excision 

54700.. 

54820.. 

54830.. 

54860.. 

54861.. 
Reoair 

54900.. 

54901.. 

Repair 

55060.. 
Incision 

55120.. 

Excision 

55150.. 
Repair 

55175.. 
55180.. 

Repair 

55400.. 
55401 „ 

Excision 
55500.. 
55520„ 
55535.. 
55540.. 

Incision 

55605., 
Excision 

55650.. 

55651.. 

55680.. 

Incision 
55720.. 


Perifieum 
56000.. 

Incision 

56440.. 
Destruction 

56515.. 
Excision 

56740.. 

Incision 
57020.. 

Excision 
57105„ 
57103.. 

Repair 


4    Transplantation  o(  testts(es)  to  thigh  (l)ecause  of  scrotal  destruction). 
Eptdtdymis 

2  Incision  and  drainage  of  epididymis,  testis  and/or  scrotal  space  (e.g.,  abscess  or  hematoma). 

1  Exploration  of  epicMymis,  with  or  without  biopsy. 

2  Excisior  of  local  lesion  of  epididymis. 

3  Epidtdymectomy;  unilateral. 
3  Epklidymectomy;  bilateral. 

3    Epididymovasostomy.  anastomosis  of  epididymis  to  vas  deferens;  unilateral. 
3    Epididymovasostomy,  anastomosis  of  epididymis  to  vas  deferens;  bilateral. 
Tunica  vaginalis 

3    Repair  of  hydrocele  (Bottle  type). 

1     Removal  of  foreign  body  in  scrotum. 
Scrotum 

3    Resection  of  scrotum. 

3    Scrotoplasty;  simple. 

3    Scrotoplasty;  cornpTicated. 

Vas  deferens 

3    Vasovasostomy,  vasovasonhaphy;  unilateral 
3    Vasovasostomy,  vasovasorrhaphy;  bilateral. 

Spermatic  cord 

3  Excision  of  hydrocele  of  spermatic  cord,  unilateral  (separate  procedure). 

3  Excision  of  lesion  of  spermatic  cord  (separate  procedure). 

4  Excision  of  varicocele  or  ligation  of  spermatic  veins  tor  varicocele;  abdominal  approach. 
4  Exdsion  of  varicocele  or  ligation  of  spermatic  veins  for  varicocele;  with  hernia  repair. 

Seminal  vesicles 

1    Vesiculotomy;  complicated. 

4    Vesiculectomy,  any  approach;  unilateral    ' 
4    Vesiculectomy,  any  approach;  bilateral. 
4     Excision  of  Mullenan  duct  cyst 

F^ostate 

1  Prostatotomy,  external  drainage  of  prostatic  abscess,  any  approach;  simple. 
Female  Genital  System 

Vagina 

2  Incision  and  drainage  of  perineal  abscess  (nonobstetrical)- 
Vulva  and  introitus 

3  Marsupialization  of  Bartholin's  gland  cyst 

3     Destruction  of  lesion(s),  vulva;  extensive,  any  method. 

3    Excision  of  Bartholin's  gland  or  cyst 
Vagina 

1    Coipocentesis  (separate  procedure). 

3    Biopsy  of  vaginal  mucosa;  extensive,  requiring  sutura  (including  cysts). 
3    Excision  of  vaginal  septum. 
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Excision 

57520.. 
Repair 

57720.. 
Manipulation 

57820.. 

2 
3 
2 

Excision 
58900.. 

4 

Excision 
60200.. 
60220.. 
60225.. 

3 
4 

4 

57268..  4    Repair  of  enterocele,  vaginal  •pproacti  (separate  procedure). 

Cervix  uteri  ■ 

Biopsy  o«  cervix,  dicunnferefilial  {cone),  with  or  wWwul  dtaioft  mn6  curettage.  w«>'or  wWkhM  Sturmdorff  type  repair. 

TrachelorrtMiphy,  plastic  repair  of  uterine  cervix,  vaginal  approacti. 

Dilation  and  curettage  of  cer^cal  stump. 
Ovary 

Biopsy  of  ovary,  unilateral  or  bilateral  (separate  procedure). 

Endocrine  System 

Thyroid  gland  I 

Excision  of  cyst  or  aderK>ma  of  ttiyroid,  or  transection  of  isthmus. 
Total  ttiyroid  lobectomy,  unilateral. 

Total  thyroid  lot)ectomy,  unilateral;  ¥wth  contralateral  subtotal  lobectomy,  including  isthmus. 
Nervous  System 
Skull,  Meninges,  and  Brain 
Puncture  for  injection,  drainage  or  aspiration 

61020..  1     Ventricular  puncture  through  previous  burr  hole,  frontanelle,  suture,  or  Iraptanted  veotricular  catheter/resenroir  twthout 

injection. 
1     Ventricular  puncture  through  previous  bun-  hole,  frontanelle,  suture,  or  implanted  ventncutar  catheter/reservoir;  with 

injection  of  drug  or  other  substance  for  diagnosis  or  treatment 
1     Cisternal  or  lateral  cervical  puncture;  without  injectioo  (separate  procedure). 
1     Puncture  of  shunt  tubing  or  reservoir  for  aspiration  or  injectton  procedure. 
Spine  and  Spinal  Cord 
Puncture  for  injection,  drainage,  or  aspiration 

62270..  1     Spinal  puncture,  lumbar  diagnostic 

62273..  1     Injection,  lumbar  epidural,  of  blood  or  clot  patch. 

62274..  1     Injection  of  anesth^ic  substance,  diagnostic  or  therapeutic;  8ut>arachnoid  or  subdural,  simple. 

62276..  1    Injection  of  anesthetic  substance,  diagnostic  or  therapeutic:  subarachnoid  or  tubdural,  diffarentel. 

62277..  1     Injection  of  ar>esthetic  substance,  diagnostic  or  therapeutic;  sut)arachnoid  or  sutxlural,  continuous. 

62278..  1     Injection  of  anesthetic  substance,  diagnostic  or  therapeutic;  epidural  or  caudal,  single. 

62279..  1     Injection  of  anesthetic  substance,  diagnostic  or  therapeutic,  epidural  or  caudal,  continuous. 

62288..  1     Injection  of  substance  other  than  anesthetic,  contrast,  or  neurotytic  solutions;  subarachnoid  (separate  proce*ire). 

62289..  1     Injection  of  sut>stance  other  than  anesthetic,  contrast  or  neurolytic  solutions;  epidural  or  caudal. 

Extracranial  Nerves,  Peripheral  Nerves,  and  Autonomic  Nervous  System 
Introduction/injectJon  of  anesttietic  agent  (nerve  block),  diagnostic  or  therapeutic— somatic  nerves 

64408..  1 

64410..  1 

64415..  1 

64417..  1 

64420..  1 

64421..  1 

64430..  1 

64442..  1 

64443..  1 

Sympathetic  nerves 

64510..  2 

64520..  2 

64530..  2 


61026.. 

61050.. 
61070.. 


lnjectk>n,  anesthetic  agent  vagus  nerve. 

InjectkMi,  anesttietic  agent  phrenk:  nerve. 

Injection,  anesthetic  agent  brachial  plexus. 

Injection,  ariesttietic  agent  axillary  nerve. 

Injectkm,  anesthetic  agerH;  intercostal  nerve,  sir>gle. 

Injection,  anesthetic  agent  intercostal  nen/es.  multiple,  regional  block. 

Injection,  anesthetic  agent  pudendal  nerve. 

Injection,  anesthetic  agent  paravertebral  facet  joirrt  nerve,  lumbar,  single  level. 

Injection,  anesthetic  agent  paravertet>ral  facet  joint  nerve,  kjmbar,  each  additional  level. 


2  Injection,  anesthetic  agent  stellate  ganglion  (cervK^al  sympathetk:). 

2  Injection,  anesthetic  agent  lumbar  or  thoracic  (paravertebral  sympathetic). 

2  Injection,  anesttietk:  agent  celiac  plexus,  with  or  without  radiotogic  monitoring. 
Destructk)n  by  neurolytic  agent  (eg,  chemical,  thermal,  electrical,  radiofrequency)— somatic  nerves 

64600..  2  Destruction  by  neurolytk:  agent  trigeminal  nerve;  supraorbMal.  ir>»raortxtal,  mental,  or  inferior  atveolar  branch. 

64605..  2  Destruction  by  neurolytic  agent  trigeminal  nerve;  second  and  third  division  branches  at  foramen  ovale. 

64610..  2  Destruction  by  neurolytic  agent  trigeminal  nerve;  second  and  third  division  branches  at  foramen  ovale  under  radioJogk: 

monitoring. 
64622..  2    Destructkjn  by  neurotytk:  agent;  paravertebral  facet  joint  nerve,  lumbar,  single  level, 

64630..  2    Destruction  by  neurolytic  agent  pudendal  nerve. 

Expkxatiort  neurolysis  or  nerve  decompression  (neuroplasty) 

64712..  3     Neurolysis,  major  peripheral  nerve,  arm  or  leg;  sciatic  nerve. 

64713..  3    Neurolysis,  major  peripheral  nerve,  arm  or  leg;  brachial  plexus. 

64714..  3     Neurolysis,  major  peripheral  nerve,  arm  or  leg,  lumbar  plexus. 

64722..  3     Decompression;  unspecified  nerve(s)  (specify). 

64726..  3     Decompression;  plantar  digital  nerve. 
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(list  separately  in  addition  to  code  for  primary 


64774.. 

3 

64776.. 

3 

64778.. 

3 

64782.. 

3 

64784.. 

3 

64786.. 

3 

64787.. 

3 

64788.. 

3 

64790.. 

3 

64795.. 

3 

64727..  4    Internal  neurolysis  l>y  dissection,  with  or  without  miaodissection 

neuroplasty). 
Transection  or  avulsion  of  nerve 

64732..  3    Transection  or  avulsion  of;  supraorbital  nerve. 

64734..  3    Transection  or  avulsion  of;  tnfraoft)ital  nene. 

64736..  3     Transection  or  avulsion  of,  mental  r>erve. 

64738..  3    Transection  or  avulsion  of;  inferior  alveolar  nerve  by  osteotomy. 

64740..  3    Transection  or  avulsion  of;  Nr>gual  nerve. 

64742..  3    Transection  or  avulsion  of;  facial  nerve,  differential  or  complete. 

64744..  3     Transection  or  avulsion  of;  greater  occipital  rierve. 

64772..  3    Transection  or  avulsion  of  other  spinal  nerve,  extradural. 

Excision-somatic  nerves 

Excision  of  neuroma;  cutaneous  nerve,  surgically  identifiable. 

Excision  of  neuroma;  digital  nerve,  one  or  both,  same  digit 

Excision  of  neuroma;  digital  nerve,  each  additional  digit  (list  separately  by  this  numt>er). 

Excision  of  neuroma;  hand  or  foot,  except  digital  nerv^. 

Excision  of  neurortfa;  major  peripheral  r>erve,  except  sciatic. 

Excision  of  neuroma;  sciatic  nerwe. 

Insertion  of  plastic  cap  on  nerve  end. 

Excision  of  r)eurofibroma  or  neurolemmoma;  cutaneous  r>erve. 

Excision  of  r>eurofibroma  or  neurolemmoma,  major  peripheral  nerve. 

Biopsy  of  ner/e. 
Excisiorvsympathetic  nerves 

64802..  4    Sympathectomy,  cervical:  unilateral. 

64803..  4    Sympathectomy,  cervical;  bilateral. 

Nerve  repair  by  suture  (r>eurorrhaphy) 

Microdissection  arxJ/or  microrepair  of  nerve  (list  separately  in  addition  to  code  for  nerve  repair). 

Suture  of  digital  nerve,  hand  or  foot;  one  nerve. 

Suture  of  digital  nerve,  harxj  or  foot;  each  additional  digital  nerve. 

Suture  of  or>e  nerve,  hand  or  foot;  common  sensory  nerve. 

Suture  of  one  nerve,  hand  or  foot;  median  motor  thenar. 

Suture  of  one  nerve,  hand  or  foot  ulnar  motor. 

Suture  of  each  additional  nerve,  harxJ  or  foot 

Suture  "^f  posterior  tit)ial  nerve. 

Suture  of  major  peripheral  nerve,  arm  or  leg,  except  sciatic;  Including  transportation. 

Suture  of  ma,or  peripheral  rierve,  arm  or  leg,  except  sciatic;  *wttiout  transposition. 

Suture  of  nerve;  requiring  secondary  or  delayed  suture  (list  separately  in  addition  to  code  for  primary  neurorrhaphy). 

Suture  of  nerve;  requiring  extensive  proximal  mot)ilization,  or  transposition  of  nerve  (list  separately  in  addition  to  code 
for  nerve  suture). 

Suture  of  nerve;  requiring  shortening  of  t>one  of  extremity  (list  separately  In  addition  to  code  for  nerve  suture), 
raft 

Nerve  graft  (Includes  obtaining  graft),  single  strand,  hand  or  foot  up  to  4  cm  length. 

Nerve  graft  (Includes  obtaining  graft),  single  strand,  f^nd  or  foot  more  than  4  cm  length. 

Nerve  graft  (includes  obtaining  graft),  single  strand,  arm  or  leg;  up  to  4  cm  length. 

Nerve  graft  (ir^cludes  obtaining  graft),  single  strand,  arm  or  leg;  more  than  4  cm  length. 

Nerve  graft  (includes  obtaining  graft),  multiple  strands  (cable),  hand  or  foot  up  to  4  cm  length. 

Nerve  graft  (includes  obtaining  graft),  multiple  strands  (cable),  hand  or  foot  more  than  4  cm  lengtfi. 

Nerve  graft  (includes  obtaining  graft),  multiple  strarids  (cable),  arm  or  leg;  up  to  4  cm  length. 

Nerve  graft  (irKludes  obtaining  graft),  multiple  strands  (cable),  arm  or  leg;  more  than  4  cm  length. 

Nerve  graft  each  additional  nerve;  single  strand. 

Nerve  graft  each  additiorwil  nerve;  multiple  strands  (cable). 

Nerve  pedicle  transfer  first  stage. 

Nerve  pedicle  transfer;  second  stage. 

Eye/Ocular  Adnexa 

Eyeball 

Exenteration  of  orbit  (does  not  include  skin  graft),  removal  of  orbital  contents;  orfly. 
ures 

Insertion  of  ocular  implant  secondary;  after  evisceration,  in  scleral  shell. 

Irtsertion  of  ocular  Inrtplant  secondary;  after  enucleation,  muscles  not  attached  to  implant 

Insertion  of  ocular  implant  secondary;  after  enucleation  muscles  attacfied  to  Implant 

Reirwertion  of  oculeir  implant  with  or  witfiout  conjunctival  graft. 

Reinsertion  of  ocular  Implant  with  use  of  foreign  material  for  reinforcement  arxJ/or  attachment  of  muscles  to  implant 

Removal  of  ocular  implant 
RenrKJval  of  ocular  foreign  txxjy 

65245..  4     Removal  of  foreign  body,  intraocular;  from  lens  (without  extraction  lens),  nonmagnetic  extraction. 

65260..  4    Removal  of  foreign  bocJy,  intraocular;  from  posterior  segment  magnetic  extraction,  anterior  or  posterior  route. 

65265..  4     Removal  of  foreign  body,  intraocular,  from  posterior  segment,  nonmagnetic  extraction. 


64830.. 

64831„ 

64832.. 

64834_ 

64835.. 

64836.. 

64837.. 

64840.. 

64856.. 

64857.. 

64872.. 

64874.. 

64876.. 

4 

Neurorrhaphy  with  nerve  ( 

64890.. 

64891.. 

64892.. 

64893.. 

64895.. 

64896.. 

64897.. 

64898.. 

64901.. 

64902.. 

64905.. 

64907.. 

Removal  of  eye 

65110.. 

4 

Secondary  implant 

proce< 

65130.. 

3 

65135.. 

3 

65140.. 

3 

65150.. 

3 

65155.. 

3 

65175.. 

3 

i20€ 
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Repair  ot  laceration  of  eyebaM 

65272..  2    Repair  of  laceration;  conjui 


ncw/a 


65280.. 

4 

65285.. 

4 

6,5?90.. 

3 

Excision 

65400.. 

1 

65410.. 

1 

65426.. 

1 

Keratoplasty 

65710.. 

4 

65720.. 

4 

65725.. 

4 

65730.. 

4 

65740.. 

4 

65745.. 

4 

65750.. 

4 

Incision 

65800.. 

1 

65805.. 

1 

65810.. 

4 

65815.. 

1 

Other  Procedures 

65865.. 

1 

a,  t)y  molMlization  and  rearrangement,  without  hoapiUlratton. 
Repair  of  laceration;  cornea  and/ or  sclera,  perforating,  not  involving  uveal  tissue. 
Repair  of  laceration;  cornea  and/or  sclera,  perforaong.  with  reposition  or  resection  ol  uveal  tissue. 
Repair  of  wound,  extraocular  muscle,  tendon  and/or  Tenon's  capsule. 
Anterior  Segment— Comea 


Excision  of  lesion,  comea  (keratectomy,  lameltar,  parM),  except  pteryglunt. 

Biopsy  of  comea. 

Excision  or  transposition  of  pterygium,  with  graft. 

Keratoplasty  (corneal  transplant),  lamellar  autograft 
Keratoplasty  (corneal  transplant),  lanfieHar.  homograft.  Ireah. 
Keratoplasty  (corneal  transplant),  lamellar  homograft.  preserved. 
Keratoplasty  (corneal  transplant),  penetrating  (except  in  aphakia);  at^ografL 
Keratoplasty  (corneal  transplant),  penetrattng  (sxcept  in  aphakia);  homograft.  fresh. 
Keratoplasty  (corneal  transplant),  penetrating  (exceJM  in  aphakia);  homograft,  preserved. 
Keratoplasty  (corneal  transplant),  penetrating.  In  aphakia. 
Anterior  Segment-Anterior  Chamber 

Paracentesis  of  anterior  chamtier  of  eye  (separate  procedure);  with  diagnostic  aapirtion  o»  aqueous. 

Paracentesis  of  anterior  chamber  of  eye  (separate  procedure);  with  therapeutic  release  of  aqueooa. 

Paracentesis  of  anterior  chamber  of  eye  (separate  procedure  with  removal  of  vifreous  and/or  discission  of  antenor 

hyaloid  membrane,  with  or  without  air  injectioa  ...  ., 

Paracentesis  of  anterior  chamber  of  eye  (separate  procedure);  with  removal  of  btood.  with  or  without  imgation  and/or 

air  irijectkxi. 


itenori 


65870.. 

65875.. 

65880.. 

65900.. 
65920.. 
65930.. 
66020.. 
66030.. 

Excision 

66130.. 

66150.. 

66155.. 

66160.. 

66165.. 

66170.. 
Repair 

66220..  4 

66225..  4 

Revision  OperatkMi  Wound 

66250..  4 


Severing  adhesions  of  anterix  aegment  of  sy*.  Irtdsiond  technique  (with  or  wHho»*  injection  of  air  or  IkjukJ)  (separate 

procedure;  goniosyT>echJae. , 

Severing  adhesions  of  anterior  segment  Ol  eye.  Inciskxial  lechnique  (with  or  vnithout  Ir^jectton  of  air  or  Ik^uid)  (separate 

procedure);  anterior  synechiae,  except  goniosynechiaa.  u      -  ,  . 

Severing  adhesions  of  anterior  segment  of  eye.  Incisional  technique  (with  or  without  injection  of  air  or  Hquid)  (separate 

procedure);  posterior  synechiae.  .    ,       ..     .^  , 

Severing  adhesions  of  anterior  segment  of  eya.  incisional  technique  (wHh  or  without  {rejection  of  air  or  hquid)  (separate 

procedure);  comeovitreal  •dhesions. 
Removal  of  epitheiial  down^xMytK  anterior  chamber  eye. 
Removal  of  implanted  roataital,  anterior  segment  eye. 
Removal  of  blood  dot,  anterior  segment  eye. 
Intaclion,  anterior  chamber  (separata  procedure  air  or  Hquid. 
Injectnn,  anterior  chamber  (separate  procedure);  meiScattoa 

Anterior  Segment-Anterior  Sclera 

4  Exision  of  lesion,  sclera.      I 

4  Fistulizatwn  of  sdera  for  gWucoma;  trephination  wHh  iridectomy. 

4  RstuRzation  of  sclera  for  glaucoma;  thormocautertzatkxi  wift  Iridectomy.  ^ , 

4  Rstulizatkw  of  sclera  for  glaucoma:  sderetomy  wHh  punch  o*  adssors,  with  kMecMmy. 

4  FtstulQation  of  sclera  for  glaucoma;  Irtdancteisis  or  Motasis. 

4  Fistulizalion  of  sclera  for  glaucoma;  ftabecutactomy  ab  •xtemo 

Repair  of  scleral  staphykxna;  without  graft 
Repair  of  scleral  staphytoma;  with  graft 


Iridotomy,  Iridectomy 

6€5CC..  1 

66505..  1 

66605..  3 

Repair 

66680..  4 

66682..  4 

Destruction 

66700..  1 

66701..  1 

66720-  1 

66721..  3 


Revision  or  repair  of  operative  wound  Of  anterior  segment  any  type,  early  or  late,  major  or  minor  procedure. 
Anterior  Segment-Iris,  Ciliaiy  Body 

indotomy  by  stab  incision  (separate  procedure):  except  transfixxsn. 

Iridotomy  by  stab  inciswn  (separate  procedure):  with  transfedon  as  for  Iris  bomt>e. 

Iridectomy  with  corneoscleral  or  corneal  ■oc1tor<;  »*h  cyctetomy. 

Repair  of  iris,  ciliary  body  (as  for  iridodtalysis).  ,     ^     v 

Suture  of  iria.  ciliary  body  (separata  procedtra)  with  retrieval  of  suture  through  stnal  incision  (e.g.,  McCannal  auture). 

Cyckxliathermy;  initial. 
Cyctodiaihermy;  subsequent 
Cydocryotherapy;  initial. 
CyclooryiMherspy,  eUtsequent 
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CPT-4 
code 


Payment 
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Description 


66741..  3 

66762.  3 

Incision 

66821..  1 

Removal  Cataract 

66915..  4 

66945..  4 

66984..  4 


Cydodiatyw; 

CoMoptasty  by  ptotocoaguMioft  (on*  or 

Antenor  Segment-Lens 


(eg.  tar  impiofrmrH  of  mkM'4. 


DIscisaiof*  of  seconckry  merrtoraneous  cataract  fWtw  cataract")  ar»(Vor  anterior  hyataid;  laser  surgery  (one  or  more 
stages). 


Posterior  Segment-VitrBous 


Expression  of  lens,  Rnear,  or>e  or  more  stages. 

Extraction  oi  lens  with  or  without  iridectomy  k\  presence 

inferotemporal  route,  intracapsular  or  extracapsular. 
Extracapsular  cataract  removal  with  insertion  of  intraocular 

phacoemulsification  technique. 


of  fistulizalion  t>ieb  and/or  by  temporal,  interior  or 
lens  prosthesis  (one  stage  proc0dure),  manual  or 


67005- 
67010.. 

67015.. 
67025.. 
67030.. 
67036.. 

Repair 

67101.. 

67107.. 

67108.. 

67109.. 
67120.. 


DestructiorvRetina.  Choroid 


Removal  of  vitreous,  anterior  approach  (open  sky  technique  of  bmtwl  indeionk  partial  removal. 

Removal  of  vitreous,  anterior  approach  (open  sky  technique  of  limbal  incisk)!*  aubtotal  removal  vwth  mechanfcal 

vrtrectomy  (such  as  VlSC  or  Rotoextractor). 
A^piiatioo  or  retoaae  of  Mtteous.  sutxetinal  or  choroklal  ftukt  pars  plan*  affKoeO^  ^oMerior  sclerotomy). 
kTjection  of  vAraoua  sutjstitute,  pars  pUna  approach  (separate  procedure  Mdiidaa  m  or  balanced  salt  aotutions. 
Discisskxi  of  vitreous  strands  (without  removal),  pars  plana  approach. 
Virectomy,  mechankal,  pars  plana  approach. 

Posterior  Segment-Retinal  [)etachment 

Repair  of  retinal  detachnaent  one  or  more  sesskxis,  same  hospttafeatlon,  cryotherapy  or  diathermy,  with  or  without 

drainage  or  subrelinaf  flwd. 
Repair  of  retinal  detachment  (one  or  more  stages,  same  hospitafizafioo);  scleral  buckling  (such  as  lamella  exoskxi. 

imbrication  or  encircling  procedure),  with  or  vwthoul  implant  may  include  procedures  67101-671O5, 
Repair  of  retinal  detachment  (one  or  more  stages,  sanw  hospitalization);  with  vitrectomy,  any  method,  »nth  or  without 

air  tamponade,  may  include  procedures  67101-«7107  and/or  renvjvai  of  lens  by  same  technkjue. 
Repair  of  retinal  detachment  (one  or  more  stages,  same  hosprtalizatkxi);  by  technkjue  other  than  67101-67108 
Removal  of  implanted  material,  posterior  segmerrt,  extraoculv. 
Posterior  Segment-Other  Procedures 


67208.. 
67218.. 
67227.. 

Scleral  Repak' 
67250.. 
67255.. 

67320.. 

67331.. 
67332.. 

Ottier  Procedures 
67350.. 

Expkjratton,  Exdskm 
67400.. 
67405.. 
67412.. 
67413.. 
67415.. 

Other  Procedures 
67550.. 
67560.. 

Inctsk)n 

67715..  1     Canthotomy  (separate  procedure). 

Exciskxi  or  Removal  of  Lesion  Involvmg  More  Than  Skin  (IE,  Involving  Ud  Margin,  Tarsus,  and/or  PMpebnrt  Con^mcVva) 

67830..  3     Correctkxi  of  trichiasis:  ir)Cisk)n  of  IkJ  margin. 

67835-  2    CoRaction  of  trichiasis;  incision  of  kd  margirv  with  free  mucous  membrwe  j^att 

Tarsorrtiaphy 


Destruction  of  k)calized  leskw  of  retina  (e.g.,  macuk)pathy.  chorokJopathy.  small  tumors),  one  or  more  sesskMs: 
cryotherapy,  diathermy. 

DestnjctkMi  of  tocallzed  leskm  of  retina  or  chorokl  (e^g..  choroktopathyX  one  or  more  steuet;  radlatkxi  by  inntvitatkm 
of  source  (includes  removal  of  source. 

Destnjctton  of  extensive  or  progressive  retinopathy  (e.g..  diabetie  retinopathy),  one  or  more  sesskjns;  cryotherapy, 
diathermy. 

Scleral  reinforcement  (separate  procedure);  without  graft 

Scleral  reinforcement  {separate  procedure);  with  graft 

Ocular  Andexa-Extraocular  Muscles 

Transpositkjn  of  extraocular  muscle  (e.g.,  for  paretw  muscle),  one  or  mors  stages,  one  or  more  muscfes,  w«h 

displacement  of  plarw  of  actkm  more  than  5«wn. 
Strabismus  surgery  on  patient  prevkHJSly  operated  or*;  not  inMoMng  raopaiation  of  h.^^ 
Strabismus  surgery  on  patient  previously  operated  on;  ktvolving  reoperatkxi  of  muscles. 

Biopsy  of  extraocular  musda 
Ocular  Adnexa-Ocbit 

Orbitotomy  without  bone  flap  (frontal  approach);  for  exptoratkxi,  with  or  without  bkipay. 
Orbitotomy  without  bone  flap  (frontal  approach);  with  drainage  only. 
Orbitotomy  without  bone  flap  (frontal  approach);  with  removal  of  leskxv 
Orbitotomy  without  bone  flap  (frontal  approach);  with  renr>ovai  of  foreign  boOf. 
Transconjunctival  or  aspirational  tMopsy. 

Ort>ital  implant  (implant  outside  muscle  cone);  kisertkm. 

Ortiital  implant  (implant  outskto  tnuscle  cone),  removal  or  rovieton. 

Ocular  Adnexa-Eyefids 
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code 
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67880.. 

67882.. 
Repair,  Blepharoptosis, 

67901.. 

67902.. 

67903.. 

67904.. 

67906.. 

67907.. 

67908.. 

67909.. 
Reconstructive  Surgery, 

67935.. 

67961.. 


1    Construction  of  intennarginal  adhesions,  median  tarsorrtiaphy,  or  canthorrtiaphy. 

3    Construction  of  intermarginal  adhesions,  median  tarsorrhaphy,  or  canthorrhaphy;  with  transposition  of  tarsal  plate. 


Ud  Retraction 

1 

3 

3 

3 

3 

3 

1 

1 


67966.. 
67971.. 

67973.. 
67974.. 
67975.. 

Excision,  Destruction 

68130.. 
Conjunctivoplasty 

68320.. 
68325.. 
68326.. 
68328.. 
Other  Procedures 
68360.. 
68362.. 

Excision 

68500.. 

68505.. 

68510.. 

68520.. 
Excision 

68540.. 

68550.. 
Repair 

68720.. 

68745.. 

68750.. 


Excision 
69105.. 
69110.. 
69120.. 
69140.. 
69145.. 
69150.. 

Incision 

69440.. 

69450.. 
Repair 

69632.. 


Repair  of  blepharoptosis;  frontalis  muscle  technique  with  suture. 

Repair  of  blepharoptosis;  frontalis  muscle  technique  with  fascial  sling  Cincludes  obtaining  fascia). 
Repair  of  blepharoptosis;  (tarso)  levator  resection,  Internal  approach. 
Repair  of  blepharoptosis;  (tarso)  levator  resection,  external  approactv 
Repair  of  blepharoptosis;  superior  rectus  technique  with  fascial  sling  Oncludes  obtaining  fascia). 
Repair  of  blepharoptosis;  superior  rectus  tendon  transplant 
Repair  of  blepharoptoas;  conjunctivo-tarso-levator  resection  (Fasanella-Servat  type). 

Reduction  of  overcorrection  of  ptosis.  ^ 

,  Blepharoplasty  Involving  More  Than  Skin  (ie.  Involving  Lid  Margin.  Tarsus,  and/or  Palpebral  Conjunctiva) 

2  Suture  of  recent  wound,  ey«lid.  involving  lid  margin,  tarsus,  and/or  palpebral  conjunctiva)  cfirect  closure;  full  thickness. 

3  Excision  and  repair  of  e^id.  involving  Bd  margin,  tarsus,  conjunctiva,  canthus.  or  full  thickness,  may  include 

preparation  for  skin  graft  or  pedicle  flap  with  adjacent  tissue  transfer  or  rearrangement;  up  to  one-fourth  of  Bd 

margin. 
3    Excision  and  repair  of  eyeM,  involving  Nd  margin,  tarsus,  conjunctiva,  or  full  thickness,  may  Include  preparation  for  skin 

graft  or  pedicle  flap  with  adjacent  tissue  transfer  or  rearrangement;  over  one-fourth  of  IkJ  margin. 
3     Reconstruction  of  eyelid,  full  thickness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyelid;  up  to  two-thirds  of 

eyelkl.  one  stage  or  first  stage. 
3    Reconstnjctkjn  of  eyelkJ.  full  thickness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyeW;  total  eyelkl,  tower. 

one  stage  or  first  stage. 
3    Reconstnxrtton  of  eyelid,  fuH  thwkness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyelid;  total  eyelid,  upper. 

one  stage  or  first  stage. 
3    Reconstructton  of  eyelid,  lull  thtekness  by  transfer  of  tarsoconjunctival  flap  from  opposing  eyeUd;  second  stage. 
Ocular  Adnexa-ConjuTKtiva 

1  Excision  of  lesion,  conjunctk/a;  with  adjacent  sclera. 

2  Conjunctivoplasty;  with  conpjnctival  graft  or  extensive  rearrangement 
2    Conjunctivoplasty;  with  buccal  mucous  membrane  graft  (inchides  otrtaining  graft). 

2  Conjunctivoplasty,  recor^truction  cul-de-sac;  wrth  conjufKtival  graft  or  extensive  rearrangement 

3  Conjunctivoplasty,  reconstructkjn  cul-de-sac;  with  buccal  mucous  memtjrane  graft  (includes  obtaining  graft). 

I 
2    Conjunctival  flap;  bridge  or  partial  (separate  procedi^e). 

2  (Conjunctival  flap;  total  (such  as  Gunderson  thin  flap  or  purse  string  flap). 

Ocular  Adnexa-Lacrimal  System 

3  Excision  of  lacrimal  gland  (dacryoadenectonry),  except  for  tumor  total. 
3    Excisran  of  lacrimal  gland  (dacryoadenectomy),  except  for  tumor,  partial. 
3     Biopsy  of  lacrimal  gland. 

3  Excision  of  lacrimal  sac  (dacryocystectomy). 

4  Excision  of  lacrimal  gland  tumor,  frontal  approach  involving  osteotomy. 
4    Excision  of  lacrimal  gland  tumor,  frontal  approach. 

3    Dacryocystorhinostomy  (fistulization  o<  lacnmal  sac  to  nasal  cavrty). 
3    Conjunctivorhinostomy  (fistulization  of  conjunctiva  to  nasal  cavity);  without  tutie. 
3    Conjunctivorhinostomy  (fistulization  of  conjunctiva  to  nasal  cavity);  with  Insertion  ol  tube  or  stent 
Auditory  System 

External  Ear 

1  Biopsy  external  auditory  canal. 

2  Excision  exterruil  ear;  partial,  simple  repair. 

3  Excision  external  ear  complete  amputatioa 
2  Excision  exostosis(es),  external  auditory  canal. 

2  Excision  soft  tissue  lesion,  external  auditory  canal. 

4  Radkial  excision  exterT^al  auditory  canal  lesion;  without  neck  d'issectioa 
Middle  Ear  1 

3  Middle  ear  expkxation  through  postauricular  or  ear  canal  indsioa 

3  Tympanotysis,  transcanal.i 

4  Tympanoplasty  without  mastoWectomy  fincluding  canalplasty.  attKOtomy  and/or  mWdte  ear  surgery),  initial  or  revision; 

with  ossicular  chain  reconstruction,  e.g.,  postfenestration. 
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CPT-4 
code 


Payment 
group 


69633.. 
69635.. 
69636.. 
69637.. 

69641.. 

69642.. 

69643.. 

69644.. 

69645.. 

69646.. 

69661.. 

69666.. 
69667.. 
69670.. 
69676.. 
69677.. 

Other  procedures 
69700.. 

Other  procedures 
69720.. 
69725.. 
69740.. 
69745.. 


Description 


Tympanoplasty  without  mastoidectomy  (indudinq  canalptasty,  atticotomy  and/or  middle  ear  surgery)  initial  or  revision 

with  ossicular  chain  reconstruction  and  synthetn;  p.osthes»s  {e.g..  total  ossicular  replacement  prosthesis  TORP)' 
Tympanoplasty  with  antrotomy  or  mastoidotomy  (including  canalplasty,  atticotomy.  middle  ear  surgery,  and/or  tympanic 

memtjrane  repair);  without  ossicular  chain  reconstniction. 
Tympanoplasty  with  antrotomy  or  mastoidotomy  (including  canalplasty.  atticotomy,  middle  ear  surgery  and/or  tympanic 

membrar>e  repair);  with  ossicular  chain  reconstnxnion. 
Tympanoplasty  with  antrotomy  or  mastotdotonty  (including  canalplasty,  atticotomy,  middle  ear  surgery,  and/or  tympanic 

membrane  repair);  with  ossicular  chain  reconstruction  and  synthetic  prosthesis  (e.g..  total  ossicular  replacement 

prosthesis,  TORP). 

Tympanoplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  membrane  repair)   without 
ossicular  ctiain  reconstruction. 

Tympanoplasty  with  mastoidectomy  Onciuding  canalplasty.  middle  ear  surgery,  tympanic  membrane  repair)-  with 

ossicular  chain  reconstruction. 
Tympanoplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  membrane  repair);  «nth  intact 

or  reconstructed  wall,  without  ossicular  chain  reconstruction. 
Tyntpanoplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  niembrane  repair);  vtrith  intact 

or  reconstructed  canal  wall,  with  ossicular  chain  reconstruction. 
Tympanoplasty  with  mastoidectomy  (including  canalplasty,  middle  ear  surgery,  tympanic  membrane  repair);  radical  or 

complete,  without  ossicular  chain  reconstruction. 
Tympanoplasty  with  mastoidectomy  (including  canalplasty,  nrwldle  ear  surgery,  tympanic  membrane  repair);  radical  or 

complete,  with  ossicular  chain  reconstruction. 
Stapedectomy  with  reestaWishment  of  ossicular  continuity,  with  or  vwthout  use  of  foreign  material;  with  footplate  drill 

Repair  oval  window  fistula. 

Repair  round  wirxlow  fistula. 

Mastoid  obliteration  (separate  procedure). 

Tympanic  neurectomy;  unilateral. 

Tympanic  neurectomy;  bilateral. 

External  Ear 

2    Qosure  postauricular  fistula,  mastoid  (separate  procedure). 
Middle  Ear 

4  Decompression  facial  nerve,  inti^atemporal;  lateral  to  geniculate  ganglion. 

4  Decompression  facial  nerve,  inti-atemporal;  including  medial  to  geniculate  ganglion. 

4  Suture  facial  nerve,  inti-atemporal,  with  or  without  graft  or  decompression;  lateral  to  geniculate  ganglion. 

4  Suture  facial  nerve,  inti^atemporal.  with  or  without  graft  or  decompression;  including  medial  to  geniculate  ganglioa 


(Section  1833(i)(l)  of  the  Social  Security  Act 
(42  U.S.C.  1395(i)(l);  42  CFR  416.65)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  March  14. 1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc  87-8930  Filed  4-20-87;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  230 

Drug-Free  Schools  and  Communities- 
Hawaiian  Natives  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
issue  regulations  governing  the  Drug- 
Free  Schools  and  Communities — 
Hawaiian  Natives  Program.  This 
program  is  authorized  by  section  4134  of 
the  recently  enacted  Drug-Free  Schools 
and  Communities  Act  of  1986.  Under 
this  program,  the  Department  provides 
fmancial  assistance  to  organizations 
primarily  serving  and  representing 
Hawaiian  Natives  to  plan,  conduct,  and 
administer  activities  authorized  by  the 
Act 

DATE  All  comments  on  these  proposed 
regulations  must  be  received  on  or 
before  May  21. 1987. 
ADDRESS:  Comments  should  be 
addressed  to  Mr.  Dick  Hays,  Chairman, 
OESE  Drug-Free  Schools  Task  Force, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Mail  Stop:  6277, 
Washington,  DC  20202.  Telephone:  (202) 
732^599. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alien  iCing.  OESE.  Drug-Free  Sdioob 
Task  Force,  U.S.  Department  at 
Education,  400  Maryland  Avenue,  SW., 
Mail  Stop:  6277.  Washington,  DC  20202. 
Telephone:  (202)  732^599. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Drug-Free  Schools  and 
Commmrities  Act  ("the  Act")-  which 
was  signed  by  the  President  on  October 
27. 1986,  authorizes  a  variety  of  alcohol 
and  drug  abuse  prevcntkin  pra^anu  far 
fiscal  years  1987, 1988.  and  1969. 

Section  4112(a)(3)  of  the  Act  provides 
that  from  the  total  amount  appropriated 
for  programs  under  the  Act  for  any  Fiscal 
year,  0.2  percent  must  be  reserved  for 
programs  for  Hawaiian  Natives  under 
section  4134.  From  the  sums  reserved, 
the  Secretary  makes  awards  to 
organizations  primarily  serving  and 
representing  Hawaiian  Natives  to  plan, 
conduct,  and  administer  programs,  or 
portions  thereof,  that  are  authorized  by 
and  consistent  with  the  provisions  of  the 
Act  for  the  benefit  of  Hawaiian  Natives. 
The  organizations  must  be  recognized 
by  the  Governor  of  the  State  of  Hawaii 
(section  4134(a]). 

The  Hawaiian  Natives  Program  is 
subject  to  applicable  law  protecting 


students'  Ei^ts  in  research, 
experimental  piograms,  and  testing.  See 
section  439  of  the  General  Educatum 
Provisions  Act  (20  U.S.C.  1232h)  and  its 
implementing  regulations  in  34  CPR  I^rt 
96. 

Summary  of  Major  Provisions 

llie  proposed  regulations  state  thai 
programs  must  be  provided  for 
Hawaiian  Natives.  The  proposed 
regulations  also  specify  that  the 
Secretary  provides  financial  assistance 
through  grants  or  cooperative 
agreements  (S  230.3)  and  estabtiah  the 
criteria  that  the  Secretary  uses  to 
evaluate  applications  for  fundiag 
(5  230.21). 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  estaMished 
in  die  order. 

Regulatory  Flexibility  Act  Cer^catkm 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
si^ificanl  economic  impact  on  s 
substantial  number  of  small  entities.  Tlie 
only  organizations  eligible  to  receive 
awards  are  those  recognized  by  the 
Governor  of  Hawaii  as  primarily  serving 
8o4  representing  Hawaiian  Natives. 

Paperwork  Reduction  Act  of  IMO 

These  proposed  regulations  do  not 
contain  any  information  collection 
requirements  covered  by  the  Pq>erwark 
ReductioD  Act  of  1980. 

InvitatieB  Te  Cenunent 

biterested  persons  are  invited  to 
submit  comments  and  recommendatioDS 
regarding  these  proposed  regulations. 

AH  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  further  inspection,  during 
and  after  the  comment  period,  in  Room 
2135,  400  Maryland  Avenue,  SW., 
Washington,  DC  between  the  hours  i^ 
8:30  a.m.  and  4:00  p.m.,  Monday  tfaroogh 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  the 
proposed  regulations. 


Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States.  1 

List  of  Subjects  in  34  CFR  Part  230 

Drug  abuse,  Education.  Elementary 
and  secondary  education.  Grant 
programs— education.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  64.199,  Drug-Free  Schools  and 
Commmities — Hawaiian  Natives  Program) 

Dated:  April  3. 1987. 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  230  to 
Chapter  II  to  read  as  follows: 

PART  230— DRUG-FREE  SCHOOLS 
AND  COMMUNITIES— HAWAIIAN 
NATIVES  PROGRAM 

8at>part  A— General 

Stc. 

230.1  What  is  the  Drug-Free  Schools  and 
Communities — Hawaiian  Natives 
Program? 

230.2  Who  is  eligible  to  apply  for  an  award? 
230J    What  activities  may  the  Secretary 

fund? 

230.4  What  regulations  apply? 

230.5  What  definitions  apply? 

Sebpart  B — [Reserved] 

Subpart  C— How  Does  ttie  Secretary  make 
an  Award? 

230.20  How  does  the  Secretary  evaluate  an 
application? 

230.21  What  selection  criteria  does  the 
Secretary  use? 

Sabpart  D— WItat  Conditions  Must  Be  Met 
After  an  Award? 

230.30    What  conditions  must  a  grantee  meet 
in  coordinating  services? 

Anthsrity:  20  U.S.C.  4644.  unless  otherwise 
noted. 

Subpart  A— General 

}  230.1    WtMt  Is  ttie  Orug^ree  SctKxito  and 
Commmities — Hawaiian  Natives  Program? 

The  Drug  Free  Schools  and 
Communities — Hawaiian  Natives 
Program  provides  financial  assistance  to 
organisations  primarily  serving  and 
representing  Hawaiian  Natives  to  plan, 
conduct,  and  administer  programs  for 
Hawaiian  Natives  that  are  authorized 
by  and  consistent  with  the  Drug-Free 
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Schools  and  Communities  Act  of  1988 
(the  "Act"). 

(Authority:  20  U.S.C.  4644) 

§  230.2    Who  is  etlglbl*  to  apply  for  an 
award? 

Any  organization  primarily  serving 
and  representing  Hawaiian  Natives,  that 
is  recognized  by  the  Governor  of 
Hawaii,  may  apply  for  a  grant  or 
cooperative  agreement  under  this 
program. 

(Authority:  20  U.S.C.  4644) 

§230.3    What  acttvWM  may  ttM  Sacratary 
fund? 

The  Secretary  provides  assistance  to 
plan,  conduct,  and  administer  activities 
that  are  authorized  by  and  consistent 
with  the  Act  for  the  benefit  of  Hawaiian 
Natives.  These  activities  may  include, 
but  are  not  limited  to,  the  following: 

(a)  Local  broadly-based  programs  for 
drug  and  alcohol  abuse  prevention, 
early  intervention,  rehabilitation 
referral,  and  education  for  all  age 
groups. 

(b)  Training  programs  concerning  drug 
abuse  education  and  prevention  for 
teachers,  counselors,  other  educational 
personnel,  parents,  local  law 
enforcement  officials,  judicial  oHicials, 
other  public  service  personnel,  and 
community  leaders. 

(c)  The  development  and  distribution 
of  educational  and  informational 
materials  to  provide  public  information 
(through  the  media  and  otherwise)  for 
the  purpose  of  achieving  a  drug-free 
society. 

(d)  Technical  assistance  to  help 
community-based  organizations  and 
local  and  intermediate  educational 
agencies  and  consortia  in  the  planning 
and  implementation  of  drug  abuse 
prevention,  early  intervention, 
rehabilitation  referral,  and  education 
programs. 

(e)  Activities  to  encourage  the 
coordination  of  drug  abuse  education 
and  prevention  programs  with  related 
commimity  efforts  and  resources. 
(Authority:  20  UJS.C.  4132(a)(l-5).  4644) 

§  230.4    What  ragulatlona  apply? 

The  foUovdng  regulations  apply  to  the 
Drug-Free  Schools  and  Communities — 
Hawaiian  Natives  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs).  Part  77 
(Defmitions  That  Apply  to  Department 
Programs),  and  Part  78  (Education 
Appeal  Board). 

(b)  The  regulations  in  this  Part  230. 
(Authority:  20  U.S.C.  4644) 


S230.S    What  definitions  ipp4y , 

(a)  Definitions  in  the  Act  The 
following  terms  used  in  this  part  are 
defmed  in  the  Act- 
Hawaiian  Native  (Section  4134(b)) 
Drug  abuse  education  and  prevention 

(Section  4141(b)(1)) 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Apphcation 

Department 

EDGAR 

Grant 

Secretary 

(c)  Other  definitions.  The  following 
definition  also  applies  to  this  part: 

"Act"  means  Ae  Drug-Free  Schools 
and  CommunitieB  Act  of  1986. 
(Authority:  20  MS.C  4644) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  tt>e  Secretary 
Make  an  Award? 

S  230.20    How  does  the  Sacratary  avaluata 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
5  230.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C  4644) 

§  230^1    What  selection  criterta  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Understanding  of  problems  and 
needs.  (15  points)  TTie  Secretary  reviews 
each  application  to  determine  how 
adequately  the  applicant  has  identified 
problems  and  needs  related  to  alcohol 
and  drug  abuse  among  Hawaiian 
Natives. 

(b)  PJan  to  address  problems  and 
needs.  (30  points)  The  Secretary  reviews 
each  application  to  determine  the 
quality  of  the  proposed  plan  to  address 
the  identified  problems  and  needs. 

(c)  Coordination  with  other  activities, 
balance  of  services.  (15  points)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  degree  to  which  the  applicant 
has  coordinated  with  State  and  other 
organizations  administering  alcohol  and 
drug  abuse  programs  in  developing  the 
application; 

(2)  The  adequacy  of  the  applicant's 
plans  for  coordination  with  State  and 


national  alcohol  and  drug  abuse 
prevention  activities;  and 

(3)  The  adequacy  of  the  applicant's 
plans  to  achieve  balance  in  providing 
services  among  Hawaiian  Natives. 

(d)  Management  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  applicant's  program, 
including — 

(1)  The  extent  to  which  the  plan  is 
effective  and  ensures  proper  and 
efficient  administration  of  the  program; 

(2)  The  manner  in  which  the  plan 
provides  for  the  applicant's  use  of 
resources  and  personnel  to  achieve  its 
objectives; 

(3)  The  adequacy  of  the  resources  the 
applicant  plans  to  use — including 
facilities,  equipment  and  supplies: 

(4)  How  the  plan  will  ensure  that  the 
program  will  select  participants,  who 
are  otherwise  eligible  to  participate,  for 
activities  without  regard  to  race,  color, 
sex.  age,  or  handicapping  condition;  and 

(5)  The  schedules  of  woii  and 
completion  dates  for  activities  identified 
in  the  plan. 

(e)  Quality  of  key  personnel.  (20 
points)  (1)  The  Secretary  reviews  each 
apphcation  to  determine  the  quahty  of 
key  personnel  proposed  for  the  program, 
including — 

(i)  The  qualifications  of  the  program 
director 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  {e)(l)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
program;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  sex,  national 
origin,  age.  or  handicapping  condition. 

(2)  To  determine  personnel 
qualincations  under  paragraphs  (e)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  In  alcohol 
and  drug  abuse  education  and 
prevention;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  program  and 
services,  including  the  capacity  for 
training,  evaluation,  and  dissemination. 

(f)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  applicant's 
plan  to  evaluate  the  effectiveness  of  the 
proposed  program,  including  the  extent 
to  which  the  methods  of  evaluation  are 
appropriate,  are  objective,  and  produce 
data  that  are  quantifiable. 

(Authority:  20  U.S.C.  4644) 
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Subpart  D— What  Condttionc  Muat  B* 
Uet  After  an  Award? 

§  290.30    What  condtlleas  must  a  grantea 

'-'^♦t  In  cooctflna'inq  *«nrtca«7 

111  carrying  ou  ^  i^a  .  espoimbilitiea 
under  this  program,  each  grantee  shall — 

(a)  Coordinate  its  activities  and 
services  with  local.  State,  and  natioaal 
efforts  to  combat  alcohol  and  drag 
abuse; 

(b)  Achieve  balance  in  the  jwaivisioa 
of  services  among  Hawaiian  Natives; 
and 

(c)  Ensure  that  any  mateiiats 
produced  or  distributed  witb  funds 
awarded  to  the  applicant  under  the  Act 
reflect  the  message  that  illicit  drag  use  is 
wrong  and  harmful. 

(Authority:  20  U.S.C.  4M4J 

[i-'R  Doc.  87-8935  Filed  4-2©-«7;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  294 

lmp(em«ntation  of  ttw  Fre«<k>m  of 
Information  Act;  UnHorm  Fm 
Schedule,  Guidelines,  and 
Miscellaneous  Amendments 

AOEMCy:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comment. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  amending  its 
regulations  to  implement  the 
requirements  of  the  Freedom  of 
Information  Reform  Act  of  1988.  The 
revisions  also  reflect  the  provisions  of 
the  "Uniform  Freedom  of  Information 
Act  Fee  Schedule  and  Guidelines." 
which  the  Office  of  Management  and 
Budget  (OMB)  published  on  March  27. 
1987.  In  addition,  this  revision  will 
adjust  the  remainder  of  the  freedom  of 
information  regulations  to  improve 
clarity,  update  organizational 
references,  and  streamline  processing. 
DATES:  This  interim  rule  will  become 
effective  on  April  25. 1987;  Comments 
must  be  received  on  or  before  June  1. 
1967. 

ADORC8S:  Comments  may  be  sent  or 
deUvered  to  Michael  Crum,  Assistant 
Director  for  Information  Management, 
Administration  Group.  Office  of 
Persormel  Management  Room  6410, 1900 
E  St.  NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Duffy,  (202)  632-7714. 
SUPKfMCWTARY  INFORMATION:  The 

Freedom  of  Information  Reform  Act  of 
1986  includes  a  requirement  that  each 
agency  promulgate  regulations  that 
specify  a  schedule  of  fees  for  processing 
freedom  of  information  requests  and 
that  estabhsh  procedures  and  guidelines 
for  determining  when  such  fees  should 


be  waived  or  reduced.  The  Act 
stipulates  that  the  schedule  of  fees  must 
conform  to  guidelines  issued  by  the 
Director  of  OMB.  OMB  issued  the 
required  guidelines  on  March  27, 1987,  in 
a  document  entitled  "Uniform  Freedom 
of  Information  Act  Fee  Schedule  and 
Guidelines."  Agencies  are  required  to 
promulgate  implementing  regulations  by 
April  25. 1987. 

OPM  is  amending  Part  294  of  its 
regulations  to  implement  these  new 
provisions  of  law  and  the  OMB 
guidelines.  In  addition,  OPM  is  revising 
other  portions  of  Part  294  to  improve 
clarity,  update  organizational 
information,  and  streamline  the 
processing  of  requests.  The  following  is 
a  section-by-section  description  of  the 
amendments  and  revisions  to  the 
attached  regulations. 

•  Section  294.101,  which  consists  of 
introductory  material,  has  been  revised 
to  improve  clarity. 

•  Section  294.102.  which  defines 
terms,  has  been  expanded  for  clarify 
and  to  add  definitions  needed  because 
of  the  new  requirements  of  law. 

•  Section  294.103  (Access  to  the 
Requesters  Own  Records)  has  been 
redesignated  as  5  294.105  and  all 
subsequent  sections  have  been 
renumbered  accordingly.  It  covers 
requests  from  individuals  for  records 
filed  under  their  own  name  and  has 
been  revised  to  improve  clarity. 

•  A  new  §  294.103,  containing  the 
procedures  for  assigning  requests  and 
requesters  to  categories,  has  been 
developed. 

•  A  new  {  294.104  contains 
procedures  for  clarifying  a  requesters 
category. 

•  Section  294.106  (formerly  S  294.104) 
describes  OPM's  Index  to  Information. 
OPM  has  eliminated  the  requirement  to 
issue  quarterly  updates  to  the  Index. 
This  section  now  includes  public  notice, 
as  required  by  5  U.S.C.  552(a)(2)(C),  that 
publication  of  the  Index  more  frequently 
than  armually  would  be  unnecessary 
and  impractical. 

•  Section  294.107  (formerly  {  294.105) 
tells  where  to  obtain  records  from  OPM. 
The  wording  has  been  revised  to 
improve  clarity;  and,  the  names  and 
addresses  of  organizations,  and  the 
subject  matter  hsting.  have  been 
updated.  In  addition,  OPM  has  revised 
the  procedures  that  its  organizations 
must  follow  in  forwarding  requests  for 
the  action  of  other  OPM  components  or 
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other  Government  agencies.  The  section 
also  makes  it  clear  that  OPM  is  not 
obligated  to  create  records  for  the 
purpose  of  responding  to  a  Freedom  of 
Information  Act  request. 

•  Section  294.108  (formerly  §  294.106) 
contains  procedures  for  obtaining 
records.  It  has  been  revised  to  improve 
clarity. 

•  Section  294.109  (formeriy  $  294.107) 
concerns  the  payment,  computation,  and 
waiver  of  fees.  For  the  most  part,  the 
provisions  of  this  section  are  new  and 
implement  requirements  of  the  Freedom 
of  Information  Reform  Act. 

•  Sections  294.110,  294.111  (formerly 
§  §  294.108  and  294.109),  and  §  294.401 
have  been  updated  to  reflect  current 
organizational  information  and 
references. 

Pursuant  to  section  553(b)(3)(B)  and 
(d)(3)  of  title  5.  United  States  Code.  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  this 
amendment  effective  in  less  than  30 
days.  The  notice  and  30-day  delay  in  the 
effective  date  are  being  waived  because 
the  timetable  established  by  the 
Freedom  of  Information  Reform  Act  of 
1986  requires  the  promulgation  of 
agency  implementing  regulations  by 
April  25. 1987. 

Under  section  8(a)(2)  of  Executive 
Order  12291, 1  am  claiming  an 
exemption  to  the  OMB  review  provision. 
I  have  determined  that  allowing  a  10- 
day  OMB  review  before  publication  in 
the  Federal  Register  would  prevent  OPM 
from  meeting  the  April  25. 1987, 
statutory  deadline. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.G.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  294 

Administrative  practice  and 
procedure,  Freedom  of  information. 
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U.S.  Office  of  Personnel  Management 
Constance  Hornef , 

Director. 

Accordingly,  OPM  is  amending  Part 
294  of  Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  294— AVAILABILITY  OF 
OFFICIAL  INFORMATION 

1.  The  authority  citation  for  Part  294  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  Freedom  of 
Information  Act.  Pub.  L  92-502.  as  amended 
by  the  Freedom  of  Information  Reform  Act  of 
1986,  Pub.  L  99-570. 

2.  Subparts  A  and  D  of  Part  294  are 
revised  to  read  as  follows: 

Subpart  A— Procedures  for  Disclosure  of 
Records  Under  ttie  Freedom  of  Information 
Act 

Sec. 

294.101  Purpose. 

294.102  General  definitions. 

294.103  Definitions  of  categories  and 
assignment  of  requests  and  requesters  to 
categories. 

294.104  Clarifying  a  requesters  category. 

294.105  Access  to  the  requester's  own 
records. 

294.106  Index  of  information. 

294.107  Places  to  obtain  records. 

294.108  Procedures  for  obtaining  records. 

294.109  Fees. 

294.110  Appeals. 

294.111  Custody  of  records:  subpoenas. 


Sutipart  0 — Cross  References 

294.401    References. 

Subpart  A— Procedures  for  Disclosure 
of  Records  Under  the  Freedom  of 
Information  Act 

§  294.101    Purpose. 

This  subpart  contains  the  regulations 
of  the  Office  of  Personnel  Management 
(OPM)  implementing  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
Except  as  provided  by  §  294.105,  OPM 
will  use  the  provisions  of  this  subpart  to 
process  all  requests  for  records. 

§  294. 1 02    General  definitions. 

All  of  the  terms  defined  in  the 
Freedom  of  Information  Act,  and  the 
definitions  included  in  the  "Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines"  issued  by  the 
Office  of  Management  and  Budget 
apply,  regardless  of  whether  they  are 
defined  in  this  subpart. 

"Direct  costs"  means  the  expenditures 
that  an  agency  actually  incurs  in 
searching  for,  duplicating,  and  reviewing 
documents  to  respond  to  an  FOIA 
request.  Overhead  expenses  (such  as  the 
cost  of  space,  and  heating  or  lighting  the 


facility  in  which  the  records  are  stored), 
are  not  included  in  direct  costs. 

"Disclose  or  disclosure"  means 
making  records  available,  on  request, 
for  examination  and  copying,  or 
furnishing  a  copy  of  records. 

"Duplication"  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  an  FOIA  request.  Among 
the  forms  that  such  copies  can  take  are, 
paper,  microform,  audiovisual  materials, 
or  machine  readable  documentation 
(e^.,  magnetic  tape  or  disk). 

"Records."  "information," 
"document."  and  "material"  have  the 
same  meaning  as  the  term  "agency 
records"  in  section  552  of  title  5,  United 
States  Code. 

"Review"  means  the  process  of 
initially  examining  documents  located  in 
reponse  to  a  request  to  determine 
whether  any  portion  of  any  document 
located,  may  be  withheld.  It  also 
includes  processing  documents  for 
disclosure;  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  diem  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  and  policy  issues  regarding  the 
application  of  exemptions. 

"Search"  means  the  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page,  or 
lioe-by-line  identification  of  material 
within  documents.  The  definition 
assumes  that  searches  will  be  carried 
out  in  the  most  efficient  and  least 
expensive  manner  so  as  to  minimize  the 
cost  for  both  the  agency  and  the 
requester. 

§  294.103    Definitions  of  categories  and 
asslgnsnent  of  requests  and  requesters  to 
categories. 

OPM  will  apply  the  definitions  and 
procedures  contained  in  this  section  to 
assign  requesters  to  categories.  The  four 
categories  established  by  5  U.S.C.  552(a} 
are  requests  for  commercial  use. 
requests  for  non-commercied  use  made 
by  educational  or  non-commercial 
scientific  institutions,  requests  for  non- 
oommercial  use  made  by  representatives 
of  the  news  media,  and  all  others. 

(a)  Request  for  commercial  use.  A 
"commercial  use  request"  is  from  or  on 
behalf  of  one  who  seeks  information  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade,  or  profit  interests  of 
tfie  requester  or  the  person  or  institution 
on  whose  behalf  the  request  is  made.  In 
determining  whether  a  request  properly 
belongs  in  this  category,  OPM  will  look 
Erst  to  the  intended  use  of  the 
documents  being  requested. 

(b)  Request  for  non-commercial  use 
made  by  an  educational  or  non- 
commercial scientific  institution.  OPM 
will  include  requesters  in  one  of  the  two 


categories  described  in  paragraphs 
(b)(1)  and  (2)  of  this  section  when  the 
request  is  being  made  as  authorized  by, 
and  under  the  auspices  of,  a  qualifying 
institution;  and  the  records  are  sought, 
not  for  a  commercial  use,  but  in 
furtherance  of  scholarly  or  scientific 
research. 

(1)  "Educational  institution"  refers  to 
any  public  or  private,  preschool, 
elementary,  or  secondary  school, 
institution  of  undergraduate  or  graduate 
higher  education,  or  institution  of 
professional  or  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  or  scientific  research. 

(2)  A  "non-commercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
as  that  term  is  referenced  in  paragraph 
(a)  of  tills  section,  and  which  is  operated 
solely  to  conduct  scientific  or  scholarly 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(c)  Request  from  a  representative  of 
the  news  media.  "Representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish,  broadcast,  or  otherwise 
disseminate  news  to  the  public.  The 
term  "news"  means  information  that  is 
about  current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  pubHc.  Free-lance 
journalists  may  be  regarded  as 
representatives  of  the  news  media,  if 
they  demonstrate  a  solid  basis  for 
expecting  publication,  or  some  other 
form  of  dissemination,  through  a 
particular  organization  even  though  they 
are  not  actually  employed  by  it.  OPM 
will  assign  news  media  officials  to  this 
category  only  when  a  request  is  not  for 
commerical  use.  If  a  person  meets  the 
other  qualifications  for  inclusion.  OPM 
will  not  apply  the  term  "commercial 
use"  to  his  or  her  request  for  records  in 
support  of  a  news  dissemination 
function. 

(d)  Requests  from  others.  The 
category  "all  others."  consists  of  any 
requesters  not  covered  by  paragraph  (a), 
(b),  or  (c).  However,  as  provided  by 

§  294.105,  OPM  will  use  its  Privacy  Act 
regulations,  rather  than  this  subpart, 
when  individuals  ask  for  records  about 
themselves  that  may  be  filed  in  OPM 

systems  of  records. 
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§  294.104    Clarifying  i  requesters 
category. 

(a)  Seeking  clarification  of  a 
requester's  category.  OPM  may  seek 
additional  clarincation  before  assigning 
a  person  to  a  specific  category  if — 

(1)  There  is  reasonable  cause  to  doubt 
the  requesters  intended  use  of  records; 
or 

(2)  The  intended  use  is  not  clear  from 
the  request  itself;  or 

(3)  There  is  any  other  reasonable 
doubt  about  qualifications  that  may 
affect  the  fees  applicable  or  the  services 
rendered  under  §  294.109. 

(b)  Prompt  notification  to  requester. 
When  OPM  seeks  clarification  as 
provided  by  paragraph  (a)  of  this 
section,  it  will  provide  prompt 
notification  either  by  telephone  or  in 
writing  of  the  information  or  materials 
needed. 

(c)  Effect  of  seeking  clarification  on 
time  limits  for  responding.  When 
applying  the  time  limits  in  section  552  of 
title  5.  United  States  Code,  OPM  will  not 
officially  consider  any  request  for 
records  as  being  received,  until  the 
official  who  is  assigned  responsibility 
for  making  a  decision  on  releasing  the 
records  has — 

(1)  Received  any  additional 
clarification  sought  under  paragraphs  (a) 
and  (b)  of  this  section;  and 

(2)  Determined  that  the  clarifying 
information  is  sufficient  to  correctly 
place  the  requester  in  one  of  the 
categories  prescribed  in  this  section. 

S  294.105    Access  to  the  requester's  own 
records. 

When  the  subject  of  a  record,  or  a 
duly  authorized  representative  of  the 
subject,  requests  his  or  her  own  records 
from  a  Privacy  Act  system  of  records,  as 
defined  by  5  U.S.C.  552a(a](5},  and  the 
record  is  maintained  so  that  ii  can  be 
retrieved  by  the  subject's  name  or  other 
personal  identifier,  OPM  will  process 
the  request  under  the  Privacy  Act 
procedures  in  Part  297  of  this  chapter. 

S  294.106    Indei  Of  Information. 

(a)  OPM  publishes  OPM  Document 
No.  1.  Index  to  Information  annually  and 
issues  supplements  during  the  year 
when  there  is  a  sufficient  volume  of  new 
or  revised  material.  This  index  contains 
material  published  and  offered  for  sale 
or  available  for  public  insiTection  and 
copying. 

(b)  A  copy  of  this  index  is  available  at 
no  cost  from  the — 

Internal  Distribution  Submit.  OfTice  of 
Personnel  Management,  Room  B443, 1900  E 
Street  NW..  Washington.  DC  20415 

(c)  OPM  indexes  material  for  the 
convenience  of  the  public.  Indexing  does 


not  constitute  a  determination  that  all  of 
the  material  listed  is  within  the  category 
that  is  required  to  be  indexed  by  5 
U.S.C.  552(a)(2).  Most  of  OPM's 
publications  may  be  found  in  OPM's 
Library  in  Room  5H27  of  the  above 
address. 

(d)  As  provided  by  5  U.S.C  552(a)(2). 
OPM  has  determined  that  it  is 
unnecessary  and  impractical  to  publish 
the  Index  to  Information  more 
frequently  than  annually  because  of  the 
small  number  of  revisions  that  occur. 

S  294.107    Places  to  obtain  records. 

(a)  Address  requests  for  OMP  records 
to  the  officials  listed  in  paragraph  (b), 
(c),  or  (d)  of  this  section. 

(b)  The  following  is  a  list  of  key 
Washington,  DC  officials  of  OPM  and 
their  principal  areas  of  responsibility. 
Address  requests  for  records  to  the 
appropriate  official  using  the  address 
below  and  the  ofHcial's  title. 

Office  of  Personnel  Management,  1900 
E  Street.  NW..  Washington,  DC  20415 


Send  to— 

Far  aubtacMtanar  atom- 

Associate  Qrector 
tor 

AvTWMsiftttoM     MfMCMc     ifilofnsbon 

AdimriiMMiun 

pwsonnoL 

Associate  Oector 

Retvement  We  and  heaim  Msuranca. 

tof  Retreotent 

AssociM*  Onctor 

tor  Panonnal 

pay:    poaiton    claiaifcaaow.    aaga 

Syslana  and 

ftOt    jotis;    perlonnance    manage- 

Overa^ 

mant  ainMifae  and  labor  retaSona. 

Assistant  Chrectar 

tor  Woflcforce 

Inlonnaton. 

meAca*  fotdsrs. 

AsaociMe  Oncaar 

NaaonMda  toaveis 

inveiiMjatMLS- 

AssMani  Dredor 

BacAground  lni»ai|)aauiia  wid  ralalad 

taftdarm 

raccnlaon  wttwdijaia   ' 

mvesDyaDona. 

Aanbato  Dirsctor 

NaMyMrtda  ajtantining  and  lasSng  tef 

tor  Caraar  Entry. 

(•Oman,    valarana.   and   9t9   hanift- 

caeped. 

Waahington  Area 

ationa  m  Washmglon,  DC 

Sarvios  Cemar. 

Dreclor,  Otiice  o« 

Ethics  and  conflict  of  nterast 

Ethict. 

Drector.  OHice  ol 

Senor  Executive  Setvicai 

EMOitive 

Ptnonntk. 

(c)  Direct  requests  for  records  on 
subjects  not  specifically  referred  to  in 
this  section  or  in  the  Index,  to — 

Information  Systems  Plans  and  Policies 
Division,  Office  of  Personnel  Management, 
Room  8410, 1900  E  Street  NW.. 
Washington,  DC  20415 

(d)  The  following  is  a  list  of  OPM 
regional  offices.  Address  requests  for 
regional  records  to  the  Regional 
Director.  Office  of  Personnel 
Management  in  the  appropriate  region: 


Boston  Region — Boston  Federal  Office 

Building,  10  Causeway  Street,  Boston, 

MA  02222-1031 
New  York  Region — Jacob  K.  Javits 

Building,  28  Federal  Plaza,  New  York. 

NY  10278 
Philadelphia  Region — William  J.  Green. 

Jr.,  Federal  Building,  600  Arch  Street. 

Philadelphia,  PA  19106 
Atlanta  Region — Richard  B.  Russell 

Federal  Building.  Suite  904,  75  Spring 

Street.  SW..  Atlanta,  GA  30303 
Chicago  Region — John  C.  Kluczynski 

Federal  Building,  30th  Floor,  230  South 

Dearborn  Street,  Chicago,  IL  60604 
Dallas  Region— 1100  Commerce  Street. 

Dallas,  TX  75242 
St.  Louis  Region— 300  Old  Post  Office 

Building.  815  Olive  Street,  St.  Louis, 

MO  63101 
Denver  Region — 12345  West  Alameda 

Parkway.  P.O.  Box  25167  Denver,  CO 

80225 
San  Francisco  Region — 211  Main  Street 

7th  Floor.  San  Francisco.  CA  94105 

(e)  When  an  organization  does  not 
have  records  in  its  custody.  When  an 
OPM  organization  receives  a  Freedom  of 
Information  Act  request  for  OPM 
records  that  it  does  not  have  in  its 
possession,  it  will  normally  either — 

(1)  Retrieve  the  records  from  the 
organization  that  has  possession  of 
them;  or 

(2)  Promptly  forward  the  request  to 
the  appropriate  organization.  If  a  person 
has  asked  to  be  kept  apprised  of 
anything  that  will  delay  the  official 
receipt  of  a  request,  OPM  will  provide 
notice  of  this  forwarding  action. 
Otherwise,  OPM  may.  at  its  option, 
provide  such  notice. 

(f)  Applying  the  time  limits.  When 
applying  the  time  limits  in  section  552  of 
title  5,  United  States  Code.  OPM  will  not 
officially  consider  any  request  to  be 
received  until  it  arrives  in  the  OPM 
organization  that  has  responsibility  for 
the  records  sought. 

(g)  Records  from  other  Government 
agencies.  When  a  person  seeks  records 
that  originated  in  another  Government 
agency,  OPM  may  refer  the  request  to 
the  other  agency  for  response. 
Ordinarily,  OPM  will  provide  notice  of 
this  type  of  referral. 

(h)  Creating  records.  If  a  person  seeks 
information  from  OPM  in  a  format  that 
does  not  currently  exist  OPM  will  not 
ordinarily  compile  the  information  for 
the  purp>o8e  of  creating  a  record  to 
respond  to  the  request.  OPM  will  advise 
the  individual  that  it  does  not  have 
records  in  the  format  sought.  If  other 
existing  records  would  reasonably 
respond  to  the  request  or  portions  of  it 
OPM  may  provide  these. 
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§  294. 1 08    Procedures  for  obtaining 
records. 

(a)  Mailing  or  delivering  a  request. 
Any  person  may'Ssk  for  records  under 
section  552  of  title  5,  United  States 
Code,  by  directing  a  letter  to  one  of  the 
organizations  listed  in  §  294.107,  or  by 
delivering  a  request  in  person  at  the 
addresses  listed  in  that  section  during 
business  hours  on  a  regular  business 
day. 

(b)  Proper  marking.  Each  request  for 
records  should  have  a  clear  and 
prominent  notation  on  the  first  page, 
such  as  "Freedom  of  Information  Act 
Request."  In  addition,  if  sent  by  mail  or 
otherwise  submitted  in  an  envelope  or 
other  cover,  mark  the  outside  clearly 
and  prominently  with  "FOIA  Request" 
or  "Freedom  of  Information  Act 
Request." 

(c)  Contents  of  request  letter.  A 
request  must  describe  the  records 
sought  in  sufficient  detail  to  enable 
0PM  personnel  to  locate  the  records 
with  a  reasonable  amount  of  effort. 

(1)  0PM  will  regard  a  request  for  a 
specific  category  of  records  as  fulfiUing 
the  requirements  of  this  paragraph,  if  it 
enables  responsive  records  to  be 
identified  by  a  technique  or  process  that 
is  not  unreasonably  burdensome  or 
disruptive  to  OPM  operations. 

(2)  Whenever  possible,  a  request 
should  include  specific  information 
about  each  record  sought,  such  as  the 
date,  number,  title  or  name,  author, 
recipient,  and  subject  matter  of  the 
record. 

(3)  If  an  OPM  organization  determines 
that  a  request  does  not  reasonably 
describe  the  records  sought,  it  will  either 
provide  notice  of  any  additional 
information  needed  or  otherwise  state 
why  the  request  is  insufficient.  OPM  will 
also  offer  the  record  seeker  an 
opportunity  to  confer,  with  the  objective 
of  reformulating  the  request  so  that  it 
meets  the  requirements  of  this  section. 

(d)  Medical  records.  OPM  or  another 
Government  agency  may  disclose  the 
medical  records  of  an  applicant, 
employee,  or  annuitant  to  the  subject  of 
the  record,  or  to  a  representative 
designated  in  writing.  However,  medical 
records  may  contain  information  about 
an  individual's  mental  or  physical 
condition  that  a  prudent  physician 
would  hesitate  to  give  to  the  individual. 
Under  such  circumstances,  OPM  may 
disclose  the  records,  including  the  exact 
nature  and  probable  outcome  of  the 
condition,  only  to  a  licensed  physician 
designated  in  writing  for  that  purpose  by 
the  individual  or  his  or  her  designated 
representative. 

(e)  Publications.  If  the  subject  matter 
of  a  request  includes  material  published 
and  offered  for  sale  (e.g.,  by  the 


Superintendent  of  Documents),  OPM 
will  e7g}lain  where  a  person  may  review 
and/or  purchase  the  publications. 

(f)  Responses  within  10  working  days. 
Except  in  unusual  circumstances  (as 
defined  in  5  U.S.C.  522(a)(6)(B)),  OPM 
will  determine  whether  to  disclose  or 
deny  records  within  10-working  days 
after  receipt  of  the  request  (excluding 
weekends  and  holidays)  and  will 
provide  notice  immediately  of  its 
determination  and  the  fees  required,  if 
any,  as  prescribed  by  §  294.109. 

§294.109    Fee*. 

(a)  Applicability  of  fees.  OPM  entities 
will  fiuiiish,  without  charge,  reasonable 
quantities  of  materials  that  they  have 
available  for  free  distribution  to  the 
public  Subject  to  payment  of  fees  as 
specified  in  this  section,  OPM  may 
furnish  other  material.  These  fees  are 
intended  to  recoup  the  full  allowable 
direct  costs  of  providing  services. 

(b)  Payment  of  fees.  Individuals  may 
pay  fees  by  check  or  money  order, 
payable  to  the  Office  of  Personnel 
Management. 

(1)  OPM  will  not  assess  fees  for 
individual  requests  if  the  total  charge 
would  be  less  than  $25,  except  as 
provided  in  paragraph  (b)(5)  of  this 
section. 

(2)  tf  a  request  may  reasonably  result 
in  a  fee  assessment  of  more  than  $25, 
OPM  will  not  release  records  unless  the 
requester  agrees  to  pay  the  anticipated 
charges. 

(3)  If  the  request  does  not  include  an 
acceptable  agreement  to  pay  fees  and 
does  not  otherwise  convey  a  willingness 
to  pay  fees,  OPM  will  promptly  provide 
notification  of  the  estimated  fees.  This 
notice  will  offer  an  opportunity  to  confer 
with  OPM  staff  to  reformulate  the 
request  to  meet  the  requester's  needs  at 
a  lower  cost.  Upon  agreement  to  pay  the 
required  fees,  OPM  will  further  process 
the  request. 

(4)  As  described  in  §  294.107,  OPM 
ordinarily  responds  to  Freedom  of 
Information  Act  requests  in  a 
decentralized  manner.  Because  of  this, 
OPM  may  at  times  refer  a  single  request 
to  two  or  more  OPM  entities  to  make 
separate  direct  responses.  In  such  cases, 
each  responding  entity  may  assess  fees 
as  provided  by  this  section,  but  only  for 
direct  costs  associated  with  any 
response  the  component  has  prepared. 

(5)  OPM  may  aggregate  requests  and 
charge  fees  accordingly,  when  there  is  a 
reasonable  belief  that  a  requester,  or  a 
group  of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  to  evade  the 
assessment  of  fees. 

(i)  If  multiple  requests  of  this  type 
occur  within  a  30-day  period,  OPM  may 


provide  notice  that  it  is  aggregating  the 
requests  and  that  it  will  apply  the  fee 
provisions  of  this  section,  including  any 
required  agreement  to  pay  fees  and  any 
advance  payment. 

(ii)  Before  aggregating  requests  of  this 
type  made  over  a  period  longer  than  30 
days,  OPM  will  assure  that  it  has  a  solid 
basis  on  which  to  conclude  that  the 
requesters  are  acting  in  concert  and  are 
acting  specifically  to  avoid  payment  of 
fees. 

(iii)  OPM  will  not  aggregate  multiple 
requests  on  unrelated  subjects  from  one 
person. 

(6)  If  fees  for  document  search  are 
authorized  as  provided  in  paragraph  (f) 
of  this  section,  OPM  may  assess  charges 
for  an  employee's  (or  employees')  time 
spent  searching  for  documents  and  other 
direct  costs  of  a  search,  even  if  a  search 
fails  to  locate  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 

(7)  Services  requested  and  performed 
but  not  required  under  the  Freedom  of 
Information  Act  such  as  formal 
certification  of  records  as  true  copies, 
will  be  subject  to  charges  under  the 
Federal  User  Charge  Statute  (31  U.S.C. 
483a)  or  other  applicable  statutes. 

(c)  Payment  of  fees  in  advance.  If 
OPM  estimates  or  determines  that  fees 
are  likely  to  exceed  $250,  OPM  may 
require  Ae  payment  of  applicable  fees 
in  advance. 

(1)  If  an  OFM  official,  who  is 
authorized  to  make  a  decision  on  a 
particular  request,  determines  that  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees,  OPM  will 
provide  notice  of  the  likely  cost  and 
obtain  satisfactory  assurances  of  full 
payment. 

(2)  When  a  person,  or  an  organization 
that  a  person  represents,  has  previously 
failed  to  pay  any  fee  charged  in  a  timely 
manner,  OPM  will  require  full  payment 
of  all  fees  in  advance.  In  this  section,  an 
imtimely  payment  is  considered  to  be  a 
payment  that  is  not  made  within  30  days 
of  the  billing  date. 

(3)  OPM  will  not  begin  to  process  any 
new  request  for  records,  if  a  person,  or 
an  organization  that  a  person 
represents,  has  not  paid  previous  fees, 
until  that  individual  has  paid  the  full 
amount  owed  plus  any  applicable 
interest  and  made  a  full  advance 
payment  for  the  new  request. 

(4)  If  a  request,  which  requires  the 
advance  payment  of  fees  under  the 
criteria  specified  in  this  section,  is  not 
accompanied  by  the  required  payment, 
OPM  will  promptly  notify  the  requester 
that  he  or  she  must  pay  the  required  fee 
within  30  days  and  that  OPM  will  not 
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further  process  the  request  until  it 
receives  payment. 

(5)  OPM  may  begin  assessing  interest 
charges  on  an  unpaid  bill  starting  on  the 
31st  day  following  the  date  on  which  the 
bill  was  sent.  Interest  will  be  at  the  rate 
prescribed  in  31  U.S.C.  3717  and  will 
accrue  from  the  date  of  the  billing. 

(6)  To  encourage  the  repayment  of 
debts  incurred  under  this  subpart  OPM 
may  use  the  procedures  authorized  by 
Pub.  L  97-365.  the  Debt  Collection  Act 
of  1982.  This  may  include  disclosure  to 
consumer  reporting  agencies  and  the  use 
of  collection  agencies. 

(d)  Waiver  of  fees.  OPM  will  furnish 
documents  under  this  subpart  without 
any  charge,  or  at  a  reduced  charge,  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government,  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(1)  Anyone  who  asks  for  waiver  of 
fees  under  this  section,  must  explain 
why  he  or  she  is  entitled  to  a  waiver. 
The  explanation  must  be  in  sufHcient 
detail  to  allow  OPM  to  make  an 
informed  decision  on  the  waiver  request. 
A  statement  that  essentially  quotes 
section  552(a)(4)(A)(iii)  of  the  Freedom 
of  Information  Act  or  the  provisions  of 
this  section,  does  not  satisfy  this 
requirement.  An  OPM  official  may  deny 
a  waiver  of  fees  without  further 
consideration  if  the  required 
explanation  is  not  provided. 

(2)  A  requester  may  appeal  the  denial 
of  a  waiver  request  as  provided  by 

§  294.110. 

(e)  Rates  used  to  compute  fees.  The 
following  rates  form  the  basis  for 
assessing  reasonable,  standard  charges 
for  document  search,  duplication,  and 
review  as  required  by  5  U.S.C  552(a)(4). 
The  listing  of  rates  below  should  be 
used  in  conjunction  with  the  fee 
components  listed  in  paragraph  (f)  of 
this  section,  the  first-lOO-pages  of  paper 
copies  exception  in  paragraph  (g)  of  this 
section,  and  the  fir8t-2-hours  manual 
records  search  exception  in  paragraph 
(h)  of  this  section. 

Employee  time...Salary  rate  plu8  16%  to  cover 

benefits. 

Photocopies  (up  to  8Vi" x  14") $0.13  a  page. 

Printed  materials,  per  25  pages  or 

fraction  thereof. $0.25. 

Computer  time Actual  direct  cost. 

Supplies  and  other  material...ActuaI  direct 

cost. 
Other    costs    not    identified    above...Actual 

direct  cost. 

(f)  Fee  components  by  category  of 
user.  For  the  purpose  of  assessing  fees 
under  this  section,  requests  may  have 
three  cost  components.  These  are  the 


cost  of  document  search,  the  cost  of 
duplication,  and  the  cost  of  review, 
when  computing  the  fee  applicable  to  a 
request.  OPM  will  apply  the  rates  in 
paragraph  (e)  of  this  section,  to  the  cost 
components  that  apply  to  the  requesters 
category.  Cost  components  apply  to 
categories  of  requesters  as  follows: 

(1)  A  commercial  use  requester — Pays 
actual  direct  costs  for  document  search, 
duplication,  and  review. 

(2)  A  requester  from  an  educational 
and  non-commercial  scientific 
institution  and  a  representative  of  the 
news  media — Pays  actual  direct  costs 
for  document  duplication  when  records 
are  not  sought  for  commercial  use. 
(Requesters  in  this  category  do  not  pay 
for  search  and  review.) 

(3)  All  other  requesters — Pay  actual 
direct  costs  for  document  search  and 
duplication.  (Requesters  in  this  category 
do  not  pay  for  review.) 

(g)  First  100  pages  of  paper  copies. 
There  will  be  no  charge  to  categories  of 
requesters  included  in  paragraphs  (f)  (2) 
and  (3)  of  this  section  for  the  first  100 
pages  of  paper  copies,  size  BW  by  11" 
of  11"  by  14"  or  for  a  reasonable 
substitute  for  this  number  of  copies.  An 
example  of  a  reasonable  substitute  is  a 
microfiche  containing  the  equivalent  of 
100  pages. 

(h)  First  2  hours  of  manual  records 
search.  OPM  will  not  charge  requesters 
in  the  "all  other"  category  for  the  first  2 
hoiu's  of  manual  records  search.  If  a 
person  asks  for  records  from  a 
computerized  data  base.  OPM  will  use 
the  following  formula,  promulgated  by 
the  Office  of  Management  and  Budget. 
to  provide  the  equivalent,  in  computer 
records  search  time,  of  2  hours  of 
manual  records  search. 

(1)  OPM  will  add  the  hourly  cost  of 
operating  the  central  processing  imit 
that  contains  the  record  information  to 
the  operator's  hourly  salary  plus  16 
percent. 

(2)  When  the  cost  of  a  search 
(including  the  operator's  time  and  the 
cost  of  operating  the  computer  to 
process  a  request)  equals  the  equivalent 
dollar  amount  of  2  hours  of  the  salary  of 
the  person  performing  the  search  (i.e., 
the  operator),  OPM  will  begin  assessing 
charges  for  computer  search. 

§294.110    Appeals. 

(a)  When  an  OPM  official  denies 
records  or  a  waiver  of  fees  under  the 
Freedom  of  Information  Act,  the 
requester  may  appeal  to  the — 

Office  of  the  General  Counsel.  Office  of 
Personnel  Management,  Washington,  DC 
20415 

(b)  A  person  may  appeal  denial  of  a 
Freeidom  of  Information  Act  request  for 


information  maintained  by  OPM's  Office 
of  the  General  Counsel  to  the — 

Deputy  Director.  Office  of  Personnel 
Management.  Washington,  DC  20415 

(c)  If  an  official  of  another  agency 
denies  a  Freedom  of  Information  Act 
request  for  records  in  one  of  OPM's 
Government-wide  systems  of  records, 
the  requester  should  consult  that 
agency's  regulations  for  any  appeal 
rights  that  may  apply.  An  agency  may, 
at  its  discretion,  direct  these  appeals  to 
OPM's  Office  of  the  General  Counsel. 

(d)  An  appeal  should  include  a  copy 
of  the  initial  request,  a  copy  of  the  letter 
denying  the  request,  and  a  statement 
explaining  why  the  appellant  believes 
the  denying  official  erred. 

(e)  The  appeals  provided  for  in  this 
section  constitute  the  final  levels  of 
administrative  review  that  are  available. 
If  a  denial  of  information  or  a  denial  of  a 
fee  waiver  is  affirmed,  the  requester 
may  seek  judicial  review  in  the  district 
court  of  the  United  States  in  the  district 
in  which  he  or  she  resides,  or  has  his  or 
her  principal  place  of  business,  or  in 
which  the  agency  records  are  situated, 
or  in  the  District  of  Columbia. 

S  294.111    Custody  of  records;  subpomuM. 

(a)  The  Chief,  Information  Systems 
Plans  and  Policies  Division, 
Administration  Group,  OPM,  has  official 
custody  of  OPM  records.  A  subpoena  or 
other  judicial  order  for  an  official  record 
from  OPM  should  be  served  on  the — 

Chief,  Information  Systems  Plans  and  Policies 
Division.  Office  of  Personnel  Management 
1900  E  Street  NW.,  Washington,  DC  20415 

(b)  See  S  297.505  of  this  chapter  for 
the  steps  other  officials  should  take  on 
receipt  of  a  subpoena  or  other  judicial 
order  for  an  official  persoimel  record. 


Subpart  D — Cross  References 

S  294.401    References. 

The  table  below  provides  assistance 
in  locating  other  OPM  regulations  in 
Title  5  of  the  Code  of  Federal 
Regulations  that  have  provisions  on  the 
disclosure  of  records: 


T)^#  0*  ifnonncoofi 

Localion 

OsMlficatton             (ppMl 

reconJs. 

ClsMited  ki(vw„*«tio»i — 

EmptoyM         perlormano* 

totdm. 
Examnalion    and    relind 

aubtects  records. 
Grad*   and    pay    ratentton 

record*. 

lnvM<igs«ve  reconJs __ 

Job   gradaiQ   reviews   and 

appeefta  records 

511616 

175.101 
293.311 

300.201 

536.307 

736105 
532.707 

297  Subpart  E. 

Medical  mlorTTiation 

297.204  S  297  Subpan  E 

i322u 
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Typ6  o'  ■iJoiTlwUuil 

Localon 

Otfioat  Personnel  Fo«er«..... 
Pnvacy      and      peraonnel 
recordi. 

293.311 
297 

831.106 
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MLUNG  COOf  (329-01-11 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servlc* 

7  CFR  ParU  271  and  278 

(Aimit  No.  2801 

Food  Stamp  Program;  Retailer/ 
Whoiesaler  Amendments 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  Hnal  rule  implements  the 
three  provisions  of  the  Food  Seciuity 
Act  of  1985  (Pub.  L  99-198,  99  Stat.  1354. 
et  seq.)  which  revised  sections  3{k),  9(c) 
and  12(e)  of  the  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2011  et  seq. ).  The 
Brst  provision  amends  the  definition  of 
retail  food  store  to  require  that  sales 
volume  at  the  time  of  application  be 
determined  by  visual  inspection,  sales 
records,  purchase  records,  or  other 
.  inventory  or  accounting  methods  which 
are  customary  or  reasonable  in  the  retail 
food  industry.  The  second  provision 
affects  the  sellers  of  retail  food  stores 
and  wholesale  food  concerns  who  sell 
their  firms  during  a  disqualification 
period  by  making  the  seller  subject  to 
continued  disquahfication  and  to  a  civil 
money  penalty  which  the  Secretary  may 
request  the  Attorney  General  collect 
through  civil  litigation.  A  bona  fide 
purchaser  or  transferee  is  not  subject  to 
the  civil  money  penalty  and  is  not 
required  to  furnish  a  bond  to  be 
authorized  to  accept  food  stamps.  The 
third  provision  of  the  Food  Security  Act 
contained  in  this  rule  concerns  the 
release  of  information  which  firms  are 
required  to  submit  to  the  Food  and 
Nutrition  Service  (FNS)  regarding  their 
participation  in  the  Food  Stamp  Program 
(FSP).  Under  this  provision,  such 
information  may  be  released  by  FNS  to 
State  agencies  administering  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  so  as  to 
improve  WIC  Program  compliance  by 
participating  retail  stores.  This  rule  also 
requires  withdrawal  from  the  Food 
Stamp  Program  of  firms  which  are 
removed  from  the  WIC  Program  as  a 
result  of  violations  of  that  program's 
regulations. 


EFFECnve  DATE:  The  provisions  of  this 
rule  contained  in  §  278.1(o)  shall  be 
effective  May  22, 1987.  All  other 
provisions  of  this  rule  are  effective 
retroacHvely  to  April  1, 1987  because 
Pub.  L.  9&-198  specifically  requires  this 
effective  date. 

FOR  FURTHER  INFORMATION  CONTACT. 

Emory  Rice,  Supervisor,  Retailer 
Participation  and  Program  Litigation 
Section,  at  3101  Park  Center  Drive, 
Eligibility  and  Monitoring  Branch, 
Program  Development  Division,  Food 
and  Nutrition  Service,  USDA, 
Alexandria  Virginia  22302.  (703)  756- 
3427. 

8UPP1EMENTARY  INFORMATION: 
Classification 

Executive  Order  12291 

The  Department  has  reviewed  this 
rule  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
The  rule  will  affect  the  economy  by  less 
than  $100  million  a  year.  The  rule  will 
not  raise  costs  or  prices  for  consimiers, 
industries,  government  agencies  or 
geographic  regions.  There  will  be  no 
adverse  effects  upon  competition, 
employment,  investment,  productivity, 
innovation,  or  upon  the  ability  of  United 
Statas-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
the  Department  has  classified  the  rule  as 
"not  major". 

Exeautive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.1551.  For  the 
reasons  set  forth  in  the  Final  rule, 
related  Notice(s)  to  7  CFR  Part  3015 
subpart  V  (Cite  48  FR  29115,  June  24, 
1983;  or  48  FR  54317,  December  1. 1983, 
as  appropriate,  and  any  subsequent 
notices  that  may  apply),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovermental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  Pub.  L  96- 
354.  S.  Anna  Kondratas,  AcUng 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action, 
while  affecting  some  retail  food  firms, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  have  a  significant 
economic  impact  on  some  small  entities 
affected  by  the  rule.  However,  only  a 
small  number  of  firms  will  be  affected. 


Paperwork  Reaucuon  Act 

This  regulation  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

Justification  for  Publishing  a  Final  Rule 
Effective  Less  Than  Thirty  Days  From 
Publication. 

Pub.  L  99-198,  Section  1583.  mandates 
that  certain  of  the  provisions  of  this  final 
acUon  be  effective  April  1, 1987. 
Therefore,  implementation  of  the 
provisions  concerning  determination  of 
food  sales  volume,  procedures  when  a 
disqualified  store  is  sold  and  release  of 
information  on  firms  to  WIC  State 
agencies  must  occur  no  later  than  April 
1, 1987.  Thus,  publication  of  the 
prescribed  provisions  not  less  than  30 
days  prior  to  the  effective  date  is  not 
required  under  5  U.S.C.  553(d)  because 
implementation  of  those  provisions  of 
the  rule  by  April  1, 1987  is  mandated  by 
law. 

Background 

On  December  3, 1986,  the  Department 
published  in  the  Federal  Register  a 
proposed  rule  to  implement  three 
provisions  of  the  Food  Security  Act  of 
1985  (Pub.  L  99-198,  99  Stat.  1354  et  seq.) 
which  revised  sections  3(k),  9(c)  and 
12(e)  of  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011  et  seq.].  The 
proposed  rule  also  required  withdrawal 
from  the  Food  Stamp  Program  of  firms 
which  are  removed  from  the  WIC 
Program  as  a  result  of  violations  of  that 
program's  regulations.  A  60  day 
comment  period  was  provided. 

A  total  of  53  comment  letters  were 
received  as  of  February  17, 1987.  Of 
these  comment  letters,  44  express 
support  for  the  WIC  provisions  and  2 
support  the  entire  proposed  rule  as 
written. 

Determination  of  Food  Sales  Volume  at 
Time  of  Application  (§271.2) 

One  commenter  expressed  support  for 
the  change  in  the  definition  of  retail  food 
store  to  include  the  statement  that  sales 
volume  is  to  be  determined  by  visual 
inspection,  sales  records,  purchase 
records,  or  other  inventory  or 
accounting  methods  that  are  customary 
or  reasonable  in  the  retail  food  industry. 
The  commenter  did  not  seem  to  realize 
that  this  provision  reflects  existing  FNS 
practice.  The  Department  has  decided 
no  change  in  the  provision  is  required. 

Procedures  When  a  Disqualified  Store 
is  Sold  (§  278.6(f)) 

We  received  one  general  comment 
from  a  retailer  associatior  to  the  effect 
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that  store  owners  should  not  be  held 
responsible  for  the  actions  of  their 
clerks.  This  comment  does  not  relate  to 
the  purpose  of  this  provision  which  is  to 
prevent  circumvention  of  sanctions  by 
transferring  the  store.  The  Department 
has  decided  that  no  change  to  this 
provision  is  necessary. 

Withdrawal  of  Firms  for  WIC  Program 
Violations  (§278.1(o)) 

The  December  3, 1986,  publication 
proposed  withdrawal  from  the  Food 
Stamp  Program  of  firms  which  are 
removed  from  the  WIC  Program  as  a 
result  of  violations  of  that  program's 
regulations. 

One  commenter  suggested  that  firms 
whose  contracts  with  the  WIC  Program 
are  not  renewed  should  be  withdrawn 
from  the  Food  Stamp  Program.  WIC 
Program  vendors'  contracts  may  not  be 
renewed  for  a  variety  of  reasons, 
including  both  violations  of  program 
regulations  and  administrative  reasons. 
Firms  are  not  afforded  the  opportimity 
to  appeal  State  agency  decisions  not  to 
renew  WIC  Program  contracts.  The 
Department  does  not  believe  that  failure 
to  renew  a  WIC  Program  contract  is  an 
acceptable  reason  for  withdrawing  a 
store's  Food  Stamp  Program 
authorization  since  there  may  be  no 
relationship  between  nonrenewal  of  the 
WIC  contract  and  a  firm's  suitabihty  as 
a  food  stamp  retailer.  Thus,  the 
Department  has  decided  against 
specifically  requiring  in  this  rule  that 
firms  be  removed  from  the  Food  Stamp 
Program  when  their  WIC  Program 
contracts  are  not  renewed. 

The  December  3, 1986,  proposal 
provided  that  FNS  shall  withdraw  the 
authorization  of  a  firm  which  has  been 
removed  from  the  WIC  Program  for 
violations.  One  commenter  suggested 
that  the  regulatory  language  should  be 
changed  to  provide  that  FNS  may 
withdraw  such  a  store  so  that  FNS  could 
consider  lesser  sanctions  such  as  a 
formal  warning  or  FNS  investigation. 
The  Department  believes  that  a  store 
which  has  been  determined,  with  due 
process,  to  have  violated  the  WIC 
Program  regulations  has  clearly 
demonstrated  a  lack  of  business 
reputation  and  integrity  sufficient  to 
warrant  its  removal  from  the  Food 
Stamp  Program.  Thus,  the  Department 
has  retained  in  this  final  rule  the 
provision  that  FNS  shall  withdraw  such 
firms. 

The  December  3, 1986,  proposal 
specified  that  removal  from  the  Food 
Stamp  Program  could  be  based  on  any 
act  which  constitutes  a  violation  of  the 
WIC  Program's  regulations  and  which  is 
shown  to  constitute  a  misdemeanor  or 
felony  violation  of  law  or  for  other 


specified  program  violations.  One 
commenter  pointed  out  that  in  some 
States  WIC  vendors  may  be  disqualified 
from  the  WIC  Program  on  the  basis  of  a 
point  system.  Under  this  system  stores 
may  be  disquaUfied  for  a  mixture  of 
violations,  not  all  of  which  are  the  types 
of  violations  specified  in  the  December  3 
proposal.  The  Department  believes  that 
a  firm  should  be  withdrawn  from  the 
Food  Stamp  Program  if  any  of  the  WIC 
Program  violations  which  were  the  basis 
for  the  WIC  disqualification  were  among 
those  specified  in  this  rule.  The 
Department,  therefore,  has  added 
language  to  §  278.1{o)  to  make  it  clear 
that  a  firm  will  be  withdrawn  from  the 
Food  Stamp  Program  if  it  is  disqualified 
from  the  WIC  Program  and  the  WIC 
disqualification  is  based  in  whole  or  in 
part  on  the  WIC  violations  specified  in 
S  278.1(0)  of  this  rule. 

Another  commenter  stated  that  the 
provision  which  withdraws  firms  fix)m 
the  Food  Stamp  Program  for  WIC 
Program  violations  will  result  in  an 
increase  in  appeals  of  WIC  Program 
disqualifications.  The  Department 
recognizes  that  appeals  of  WIC 
disqualifications  may  increase  as  a 
result  of  this  rule.  In  many  cases,  the 
potential  loss  of  revenue  for  stores  is 
much  greater  from  withdrawal  from  the 
Food  Stamp  Program  than  from 
disqualification  from  the  WIC  Program. 
However,  the  Department  believes  that 
the  possible  increase  in  appeals  is 
counterbalanced  by  the  deterrent  effect 
on  violations  that  will  be  achieved  by 
this  rule.  In  addition,  the  Department 
believes  that  it  is  important  for  FNS  to 
maintain  this  provision  in  the  interest  of 
cross-compliance  by  retail  firms 
participating  in  both  of  these  major 
Federal  feeding  programs. 

One  commenter  expressed  concern 
that  the  time  required  for  WIC  Program 
officials  to  notify  Food  Stamp  Program 
(FSP)  officials  of  WIC  disqualifications 
and  the  time  required  to  provide  stores 
with  notice  of  FSP  disqualification  and 
FSP  appeal  rights  would  reduce  the  time 
the  store  is  withdrawn  from  the  FSP. 
Both  the  WIC  notifications  to  FNS  and 
the  FSP  withdrawal  notices  to  stores 
will  occur  prior  to  the  effective  date  of 
the  WIC  disqualification.  Thus,  the 
times  required  for  these  actions  will  not 
effect  the  length  of  the  food  stamp 
withdrawal.  The  time  required  for  a 
store's  administrative  review  of  the  food 
stamp  withdrawal  may  delay  the 
effective  date  of  a  sustained  withdrawal 
somewhat.  However,  the  review  by  the 
Food  Stamp  Review  Officer  is  limited  to 
confirming  that  the  store  has  been 
disqualified  and  that  the  disqualification 
was  based,  in  whole  or  in  part,  on  one 
or  more  of  the  violations  specified  in 


this  rule.  The  Department  does  not 
believe  that  this  will  be  a  long  process 
and,  thus,  believes  that  any  impact  on 
the  length  of  the  food  stamp  withdrawal 
will  be  minimal. 

Finally,  the  Department  wishes  to 
clarify  §  278.1(0)  of  this  rule  which 
pertains  to  the  withdrawal  from  the 
Food  Stamp  Program  of  firms  which 
have  been  disquahfied  from  the  WIC 
Program.  The  December  3, 1986  proposal 
provided,  at  S  278.1(o)(7),  that  FNS  shall 
not  withdraw  a  firm's  Food  Stamp 
Program  authorization  unless  the  firm 
had  been  provided  notice  of  the  possible 
withdrawal  prior  to  the  time  set  for 
review  of  the  WIC  removal.  The  intent 
of  this  provision  is  to  insure  that  the  firm 
is  notified  of  the  possible  withdrawal 
from  the  Food  Stamp  Program  prior  to 
expiration  of  the  time  period  prescribed 
for  requesting  review  of  the  WIC  action. 
Thus,  in  order  to  protect  due  process  as 
suggested  by  counsel,  the  Department 
has  added  language  to  S  278.1(o)  to 
clarify  the  intent  of  this  provision.  In 
addition,  the  paragraphs  in  Section 
278.1  (o)  are  being  renumbered  to  correct 
a  technical  oversight  in  the  December  3. 
1986  publication. 

Release  of  Information  on  Firms  to  WIC 
State  Agencies  (§278.1(q)) 

The  December  3, 1986.  publication 
proposed  that  information  which  a  firm 
is  required  to  submit  to  FNS  under 
section  9(c)  of  the  Food  Stamp  Act  of 
1977,  as  amended  (7  U.S.C.  2018(c))  may 
be  released  to  WIC  State  agencies.  This 
provision  is  based  on  an  amendment  to 
the  Food  Stamp  Act  contained  in  section 
1521  of  the  Food  Security  Act  of  1985. 
Previously  FNS  had  been  prohibited  by 
law  from  releasing  information 
submitted  by  firms  to  WIC  State 
agencies.  Only  two  comments  were 
received  on  this  provision.  These 
commenters  suggested  that  FNS  should 
release  to  WIC  State  agencies 
information  about  firms  other  than  that 
submitted  to  FNS  by  the  firms. 
Specifically,  the  commenters  were 
interested  in  receiving  information  on 
which  firms  have  been  determined  to 
possibly  be  violating  Food  Stamp 
Program  rules  and  information  on  Food 
Stamp  Program  investigations.  FNS  has 
always  had  the  authority  to  release  such 
information  to  WIC  State  agencies 
provided  protected  information  was  not 
included.  In  fact,  in  many  areas 
information  on  investigations  is  being 
released  in  various  forms  to  WIC  State 
agencies.  Since  FNS  has  the  authority  to 
release  this  information  and  does 
currently  provide  this  information  to 
WIC  State  agencies,  the  Department 
does  not  believe  it  is  necessary  to 


iister  /  Vol.  52,  No.  77  /  Wednesday,  April  22,  1987  /  Rules  and  Regulations 


provide  for  this  authority  in  the  rule. 
Thus,  the  provision  for  release  of 
information  to  WIC  State  agencies  is 
being  adopted  in  this  final  rule  as 
proposed. 

Implementation 

The  provisions  of  this  final  rule 
contained  in  S  278.1  (o]  are  effective  May 
22, 1987.  All  other  provisions  of  this  rule 
will  become  effective  April  1, 1987. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedures.  Food  stamps,  Grant 
programs-Social  programs. 

7  CFR  Part  278 

Administrative  practice  and 
procedures,  Banks.  Banking  claims, 
Food  stamps.  Groceries-retail, 
Groceries,  General  line-wholesaler 
penalties. 

Therefore,  7  CFR  Parts  271  and  278  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  271 
and  278  continues  to  read: 

Authority:  7  U.S.C.  2011-2029. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  In  S  271.2  Definitions,  the  defmition 
of  "Retail  food  store"  is  amended  by 
adding  after  the  words  "food  sales 
volume"  in  paragraph  (1)  the  following, 
"as  determined  by  visual  inspection, 
sales  records,  purchase  records,  or  other 
inventory  or  accounting  recordkeeping 
methods  that  are  customary  or 
reasonable  in  the  retail  food  industry". 

PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

3.  In  S  278.1: 

a.  Paragraph  (b](4](ii]  is  amended  by 
adding  a  new  sentence  after  the  last 
sentence. 

b.  Paragraphs  [o],  [p],  (q],  and  (r]  are 
redesignated  as  paragraphs  (p),  (qj,  (r), 
and  (s)  respectively  and  a  new 
paragraph  (o)  is  added.  Newly 
designated  paragraph  (r)  is  revised. 

The  additions  and  the  revision  read  as 
follows: 


§278.1    Approval  of  retail  food 
wholesale  food  concerns. 


(b)  •  *  • 

(4)  *  *  • 

(ii)  *  *  *  A  buyer  or  transferee  shall 
not,  as  a  result  of  the  transfer  or 
purchase  of  a  disqualified  firm,  be 


required  to  furnish  a  bond  prior  to 
authorization. 


(0)  Removal  from  the  Special 
Supplemental  Food  Program,  for 
Women,  Infants,  and  Children  (WIC) 

(1)  FNS  shall  withdraw  the  Food 
Stamp  Program  authorization  of  any 
firm  which  is  disquahfied  from  the  WIC 
Program  based  in  whole  or  in  part  on 
any  act  which  constitutes  a  violation  of 
that  program's  regulation  and  which  is 
shown  to  constitute  a  misdemeanor  or 
felony  violation  of  law,  or  for  any  of  the 
following  specific  program  violations: 

(i)  Qaiming  reimbursement  for  the 
sale  of  an  amount  of  a  specific  food  item 
which  exceeds  the  store's  doctimented 
inventory  of  that  food  item  for  a 
specified  period  of  time. 

(ii)  Exchanging  cash  or  credit  for  WIC 
food  instruments; 

(iii)  Receiving,  transacting  and/or 
redeeming  WIC  food  instruments 
outside  of  authorized  cheinnels; 

(iv)  Accepting  WIC  food  instruments 
from  unauthorized  persons; 

(v)  Exchanging  non-food  items  for  a 
WIC  food  instrument; 

(vi)  Charging  WIC  customers  more  for 
food  than  non-WIC  customers  or 
charging  WIC  customers  more  than 
current  shelf  price;  or 

(vii)  Charging  for  food  items  not 
received  by  the  WIC  customer  or  for 
foods  provided  in  excess  of  those  listed 
on  the  food  instrument. 

(2)  FNS  shall  not  withdraw  the  Food 
Stamp  Program  authorization  of  a  firm 
which  is  disqualified  from  the  WIC 
Program  unless  prior  to  the  time 
prescribed  for  securing  review  of  WIC 
disquaUfication  action,  the  firm  was 
provided  notice  that  it  could  be 
withdrawn  from  the  Food  Stamp 
Program  based  on  the  WIC  violation. 
Once  a  firm  has  served  the  period  of 
removal  fi'om  WIC  specified  by  the 
State  agency,  the  firm  may  reapply  for 
Food  Stamp  Program  authorization  and 
be  aiq)roved  if  otherwise  eligible. 

(r)  Safeguarding  privacy.  The  contents 
of  apphcations  or  other  information 
furnished  by  firms,  including 
information  on  their  gross  sales  and 
food  tales  volumes  and  their 
redemptions  of  coupons,  may  not  be 
used  or  disclosed  to  anyone  except  for 
purposes  directly  connected  with  the 
administration  and  enforcement  of  the 
Food  Stamp  Act  and  these  regulations, 
except  that  such  information  may  be 
disclosed  to  and  used  by  State  agencies 
that  administer  the  Special 
Supplemental  Food  F^gram  for  Women, 
Infants  and  Children  (WIC).  Such 
purposes  shall  not  exclude  the  audit  and 


examinaticHi  of  such  information  by  the 
Comptroller  General  of  the  United 
States  authorized  by  any  other  provision 
of  law. 


4.  In  9  278.6,  the  text  of  paragraph  (f) 
is  redesignated  as  paragraph  (f)(1).  New 
paragraphs  (f)(2),  (f)(3).  and  (f)(4)  are 
added  to  read  as  follows: 

S  278.6    Disqualification  of  retail  food 
stores  and  wtwteeaie  food  concerns,  and 
Imposition  of  civil  money  penalties  in  Ueu 
of  disqualifications. 

(f)  Criteria  for  civil  money 
penalty.  *  *  * 

(2)  In  the  event  any  retail  food  store  or 
wholesale  food  concern  which  has  been 
disqualified  is  sold  or  the  ownership 
thereof  is  otherwise  transferred  to  a 
purchaser  or  transferee,  the  person  or 
other  legal  entity  who  sells  or  otherwise 
transfers  ownership  of  the  retail  food 
store  or  wholesale  food  concern  shall  be 
subjected  to  and  liable  for  a  civil  money 
penalty  in  an  amount  to  refiect  that 
portion  of  the  disqualification  period 
that  has  not  expired,  to  be  calculated 
using  the  method  found  at  \  278.6(g).  If 
the  retail  food  store  or  wholesale  food 
concern  has  been  permanently 
disqualified,  the  civil  money  penalty 
shall  be  double  the  penalty  for  a  ten 
year  disqualification  period.  The 
disqualification  shall  continue  in  effect 
at  the  disqualified  location  for  the 
person  or  other  legal  entity  who 
transfers  ownership  of  the  retail  food 
store  or  wholesale  food  concern 
notwithstanding  the  imposition  of  a  civil 
money  penalty  under  this  subsection. 

(3)  At  any  time  after  a  civil  money 
penalty  imposed  under  paragraph  (f)  (2) 
of  this  section  has  become  final  imder 
the  provisions  of  Part  279.  the  Food  and 
Nutrition  Service  may  request  the 
Attorney  General  institute  a  civil  action 
to  collect  the  penalty  from  the  person  or 
persons  subject  to  the  penalty  in  a 
district  court  of  the  United  States  for 
any  district  in  which  such  person  or 
persons  are  found,  reside,  or  transact 
business. 

(4)  A  bona  fide  transferee  of  a  retail 
food  store  shall  not  be  required  to  pay  a 
civil  money  penalty  imposed  on  the  firm 
prior  to  its  transfer.  A  buyer  or 
transferee  (other  than  a  bona  fide  buyer 
or  transferee)  may  not  be  authorized  to 
accept  or  redeem  coupons  and  may  not 
be  authorized  to  accept  or  redeem 
coupons  until  the  Secretary  receives  full 
payment  of  any  penalty  imposed  on 
such  store  or  concern. 
***** 

5.  Section  278.9  is  amended  by  adding 
a  new  paragraph  (f)  as  follows: 


FM« 
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§27»A    Impjwnitmeiiof) 

relating  to  pavtMpaNMvoli 

stores,  whotssate  food  concarns  Mtd 
insured  financial  institutions. 

*         •         *         *         « 

(f)  Amendment  No.  28a  The 
provisions  for  Part  271  and  §  %  27ai(r) 
and  278.6(f)  of  No.  280  are  efiective 
retroactively  to  April  1, 1987.  The 
provision  for  §  27ai(o)  is  effective  May 
22,1987. 

Dated:  April  IB,  1987. 
S.  Aona  Koadratas, 

Acting  Administrator. 

[FR  Doc.  87-8901  Filed  4-21-87:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Ssrvica 

8  CFR  Part  214 

[INS  Number  t015-«7} 

Nonimmigrant  Ctasaes;  F-1  Acactemic 
Students 

agency:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Final  rule. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  is  revising  the 
regulations  regarding  F-1  academic 
students  to  streamline  administrative 
procedures  and  eliminate  burdensome 
paperwork  while  maintaining  control 
over  students  by  more  effective  use  of 
institutional  sponsorship  of  the  students 
by  the  schools.  This  rule  is  a  refmement 
of  a  major  revision  to  the  student 
regulatory  package  published  on  April  5. 
1983  at  48  FR  14575. 
EFFECTIVE  DATE:  May  2Z  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  D.  Cuddihy,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Washington.  DC  20536.  Telephone: 
(202)  633-3320. 

SUPPLEMENTARY  INFORMATION:  On 

August  4, 1986,  the  Service  published 
proposed  regulations  relating  to  F-1 
nonimmigrant  students  and  schools 
approved  for  their  attendance  in  the 
Federal  Register  at  51  FR  27867.  The 
sixty-day  comment  period  ended 
October  3. 1986. 

The  regulations  proposed  to  change 
the  deRnition  of  duration  of  status,  to 
change  the  procedures  for  a 
nonimmigrant  student  to  transfer 
between  schools,  to  streamline  the 
process  fw  a  nonimmigrant  student  to 
obtain  a  first  period  of  practical  training 
upon  graduation,  and  to  require  the 


Service  to  deny  any  change  of  status 
request  for  change  of  nonimmigrant 
status  from  student  to  temporary  worker 
(H  classificatian)  when  the  student  has 
engaged  in  practical  training  after 
completion  of  studies. 

Seventy-seven  individuals  and 
organizations  submitted  written 
comments  on  the  proposed  regulations. 
Fifty  commenters  stated  that  they  were 
in  general  agreement  with  the  rule, 
wdhle  nine  opposed  it  Eighteen 
commenters  did  not  express  a  general 
opinion,  ccxnmenting  only  on  a  specific 
portion  of  the  proposaL  Many 
commenters  made  observations  on 
various  specific  parts  of  the  proposal. 
The  Service  has  carefully  emalyzed  all 
comments  and  has  identified  six  major 
areas  of  concern,  as  well  as  a  ninnber  of 
general  and  technical  points.  The  major 
areas  of  concern  are: 

(1)  Limitations  on  and  exceptions  to 
the  term  "duration  of  status", 

(2)  Requirements  for  seeking  school 
transfer, 

(3)  Requirements  for  granting  practical 
training, 

(4)  Special  requirements  for  practical 
training  for  students  engaged  in  woi^- 
study  programs, 

(5)  Changes  to  the  recordkeeping 
requirements,  and 

(6)  Bar  of  change  to  H  nonimmigrant 
status. 

Duration  of  Status 

Under  current  regulations,  F-1 
noninunigrant  students  are  considered 
to  be  in  status  while  pursuing  a  full 
course  of  study  in  only  one  educational 
program  (e.g.,  elementary  school,  high 
school,  bachelor's  degree  or  master's 
degree)  and  any  period  or  periods  of 
authorized  practical  training,  plus  thirty 
days. 

ia  the  proposed  regulations,  duration 
of  status  was  defined  to  mean  the  period 
during  which  a  student  is  pursuing  a  full 
course  of  studies  in  any  educational 
program,  and  any  period  or  periods  of 
authorized  practical  training,  plus  sixty 
days.  The  definition  was  hmited,  in  that 
a  student  who  has  been  in  status  for 
eight  consecutive  academic  years  would 
be  required  to  file  for  extension  of  stay. 
There  were  also  three  exceptions  to  the 
dm^tion  of  status  definition  in  the 
proposed  rule.  A  student  who  goes  out 
of  status  because  he/she  meets  one  of 
these  exceptions  would  be  required  to 
apply  for  reinstatement  in  order  to  be 
put  back  into  duration  status.  The 
proposal  also  indicated  conditions  under 
which  a  student  could  engage  in  less 
than  a  full  course  of  study  and  still  be 
considered  in  status. 

Thirty-six  individuals  conunented  on 
various  aspects  of  the  definition. 


limitations  and  exception*  to  duration  of 
status.  AIJ  commenters  were  in  favor  of 
the  extension  of  the  duration  of  status  to 
all  levels  of  study.  Seventeen 
commenters  indicated  opimsition  to  use 
of  the  phase  "limited  to"  when 
describing  reasons  for  which  a  person 
could  be  considered  in  status  while 
engaging  in  less  than  a  full  course  of 
study,  indicating  that  the  reasons  given 
were  not  inclusive  enough,  and 
recommeiuling  that  the  phrase  "such  as" 
or  "for  example  "  be  sulwtituted.  They 
also  objected  to  the  Service's  allovring  a 
person  to  be  less  than  full-time  student 
during  only  one  term  of  a  program  of 
studies,  citing  the  parts  of  the  proposed 
rule  dealing  with  exceptions  to  duration 
of  status  as  sufficient  to  correct  abuse. 
Three  commenters  also  objected  to  the 
Service's  indicating  that  such  a  student 
would  be  in  status  during  an  illness  but 
for  no  other  reason.  They  reconunended 
that  there  may  be  other  legitimate 
medical  reasons  (such  as  pregnancy  or  a 
legitimate  family  emergency)  during 
which  a  student  should  still  be 
considered  in  status.  Three  commenters 
also  objected  to  the  Service's  stating 
that  a  foreign  student  may  take  less  than 
a  full  course  of  studies  when  "directed" 
to  do  so  by  a  designated  official, 
indicating  that  designated  officials  do 
not  direct,  but  merely  advise,  a  course  of 
action. 

In  this  final  rule,  the  Service  has 
revised  the  language  to  indicate  that  a 
designated  official  may  advise  a 
student,  and  deleted  the  provision  that  a 
person  may  be  less  than  a  full-time 
student  only  once  during  a  program  of 
studies,  agreeing  that  other  parts  of  the 
regulation  will  control  abuse  of  this 
provision.  The  final  rule  also  indicates 
that  a  student  will  be  considered  in 
status  for  medical  conditions  other  than 
illness.  The  Service  feels  that  to  extend 
this  provision  even  fiulher  to  individuals 
who  have  a  family  emergency  would 
leave  the  provision  open  to  too  wride  an 
interpretation  and  would  lead  to 
inconsistency,  and  therefore  rejected 
that  recommendation. 

Similarly,  the  final  rule  limits  the  valid 
academic  reasons  for  which  a  student 
may  be  considered  to  be  in  status.  If 
these  reasons  were  only  considered 
examples,  there  would  be  no  definitive 
guidelines  for  designated  school  officials 
and  the  reasons  would  be  subject  to 
individual  interpretation.  In  addition, 
the  Service  would  have  no  method  for 
systematically  reviewing  the 
interpretations  used  by  designated 
school  officials. 

Comments  also  recommended  that  the 
limitations  and  exceptions  to  the 
duration  of  status  definition  be  dropped 
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entirely.  Several  commentere  indicated 
that  the  exceptions  actually  caused  the 
definition  to  become  a  "date  certain" 
provision,  a  provision  that  was 
contained  in  the  regulation  in  the  past 
and  has  been  discarded  as  too 
cumbersome  to  administer.  Concern  was 
expressed  that  the  Service  was  intruding 
into  what  should  be  an  academic 
decision  between  the  school  and  its 
individual  students.  It  was  also 
suggested  that  the  penalty  for  exceeding 
the  maximum  time  limits  expressed  in 
these  exceptions  (being  declared  out  of 
status  and  having  to  request 
reinstatement),  was  too  harsh  for  the 
violation,  and  would  place  an  excessive 
workload  on  both  the  schools  and  the 
Service  to  administer. 

The  exceptions  to  the  duration  of 
status  provisions  were  placed  in  the 
proposed  regulation  to  insure  that  the 
Service  could  review  the  status  of  a 
student  who  was  taking  a  significant 
period  of  time  to  complete  a  specific 
educational  program,  above  and  beyond 
what  the  school  had  estimated  would  be 
the  expected  completion  date  when  the 
student  began  the  program.  The  Service 
feels  that  the  time  elements  are 
generous  and  that  the  provisions  will 
affect  a  very  small  percentage  of 
individuals,  as  the  vast  majority  of 
foreign  students  progress  toward  their 
educational  objectives  in  a  satisfactory 
manner,  well  within  the  time  limits  set 
by  the  exceptions.  The  Service  does, 
however,  accept  the  reconmiendation 
that  the  review  be  conducted  by  way  of 
application  for  extension  of  stay,  radier 
than  reinstatement. 

Accordingly,  in  the  final  rule,  an 
individual  will  be  required  to  submit  an 
application  for  extension  of  stay  to  the 
Service  if,  based  on  the  date  on  the 
Form  1-20  A-B  issued  at  the  beginning  of 
the  program,  the  individual  exceeds  the 
applicable  maximum  time  period 
expressed  in  paragraph  7(b).  It  should 
also  be  noted  that  the  Service  has  added 
language  to  clarify  that  this  date 
changes  as  a  student  progresses  to  each 
educational  level,  but  the  date  does  not 
change  while  a  student  remains  at  the 
same  educational  level.  Thus,  a  student 
admitted  in  a  bachelor's  degree  program 
which  the  school  indicates  he  will 
complete  in  4Mi  years  needs  to  request 
an  extension  of  stay  if  he  is  going  to 
remain  in  any  bachelor's  degree 
program  more  than  six  years.  If  he/she 
transfers  between  schools,  still  seeking 
a  bachelor's  degree,  or  changes  majors, 
still  seeking  a  bachelor's  degree,  the 
date  on  which  he/she  needs  to  request 
an  extension  does  not  change.  If  the 
same  student  completes  that  bachelor's 
degree  program  in  4Vi  years,  and  then 


transfers  (either  at  the  same  school  or  to 
a  different  school)  to  a  master's  degree 
program  which  the  school  indicates  he/ 
she  will  complete  in  2Vi  years,  the 
student  would  never  have  to  complete 
an  extension  of  stay  application  unless 
he/she  needed  to  continue  the  master's 
degree  program  more  than  SVi  years 
beyond  the  date  the  master's  program 
began.  A  student  may  continue  to  attend 
school  while  an  application  for 
extension  is  pending.  The  student  must 
establish  there  are  valid  educational 
reasons  for  not  completing  the  program 
in  the  allotted  time  before  the  extension 
will  be  granted. 

The  final  rule  requires  the  Service  to 
come  in  contact  with  only  those 
students  who  are  taking  a  significantly 
longer  period  of  time  to  complete  a 
program  than  what  the  school  originally 
anticipated,  and  to  review  the  validity  of 
the  reasons  for  that  delay,  or  to  come  in 
coatact  with  students  who  have  been  in 
the  United  States  for  eight  consecutive 
years. 

Transfer  Procedures 

Sixteen  individuals  and  organizations 
indicated  a  desire  to  include  a 
mechanism  to  inform  the  school  from 
which  a  student  was  transferring  that 
the  transfer  had  been  completed.  They 
all  indicated  that  the  schools  had  a 
responsibility  for  the  student  until  the 
transfer  had  been  completed.  In 
addition,  sixteen  commenters  discussed 
what  was  perceived  to  be  a  new 
requirement  for  the  designated  school 
official  to  insure  that  a  student  was 
taking  a  full  course  of  study  at  the 
school  the  student  was  last  authorized 
to  attend  before  effecting  a  transfer. 
Two  commenters  indicated  the  fifteen- 
day  time  period  for  a  school  official  to 
forward  documents  to  the  Service  on 
transfer  was  too  short.  All  commenters 
favored  the  decision  in  the  proposed 
regulation  to  streamline  and  simplify  the 
transfer  procedures. 

The  fmal  rule  requires  the  desipiated 
school  official  at  the  school  to  which  the 
student  is  transferring  to  provide  a  copy 
of  the  completed  transfer  of  Form  1-2.0 
A-B  to  the  school  from  which  the 
student  is  transferrring.  The  Service 
recognizes  that  the  procedure  will  be 
cumbersome,  and  will  include  a  sheet  in 
the  next  revision  of  Form  1-20  A-B  to 
accomplish  this  without  photocopying. 

The  current  regulations  require  a 
student  to  establish  that  he/she  is  a 
bona  fide  noninmiigrant  student  who 
has  been  taking  a  full  course  of  study  at 
the  last  school  which  he/she  was 
authorized  to  attend  before  a  same-level 
transfer  may  be  authorized.  The 
proposed  regulation  emphasized  that  the 
designated  official  of  the  new  school 


must  ascertain  whether  this  is  true 
before  effecting  a  transfer.  It  is 
anticipated  that  this  can  be  determined 
in  a  variety  of  ways,  whichever  is  most 
convenient  for  the  designated  official, 
such  as  review  of  the  student's  prior 
transcript,  knowledge  of  admissions 
requirements  and  procedures,  or 
personal  contact  with  the  designated 
official  at  the  prior  school.  A  particular 
school  may  also  place  the  burden  on  the 
student  to  provide  this  evidence  at  the 
time  the  transfer  is  completed.  The 
Service  feels  that  the  fifteen-day  time 
period  in  the  proposed  regulations  is 
sufficient  for  forwarding  documents  to 
the  Service. 

Practical  Training 

Four  commenters  objected  to  the 
proposal  to  allow  designated  officials  to 
certify  eligibihty  for  practical  training  in 
situations  where  the  designated  official 
and  the  head  of  the  student's  acadenuc 
department  or  professor  both  certify  that 
employment  comparable  to  the 
proposed  employment  is  not  available  to 
the  student  in  the  country  of  the 
student's  last  foreign  residence.  In 
addition,  five  individuals  or 
organizations  indicated  that  the 
certification  should  not  be  required  at 
all,  or  that  the  certification  should  not 
be  required  for  students  who  accept 
practical  training  prior  to  graduation. 
Four  individuals  stated  that  the  list  of 
individuals  who  can  make  the 
certification  should  be  expanded,  while 
eight  individuals  stated  that  the  time 
period  during  which  a  student  is  barred 
from  accepting  practical  training  (nine 
months)  should  be  lowered. 

In  the  fmal  rule,  the  Service  has 
eliminated  the  need  for  a  certification 
regarding  availability  of  training  in  the 
home  coimtry  only  for  those  individuals 
attending  a  school  which  requires  or 
makes  optional  practical  training  for 
candidates  for  a  degree  in  that  field.  It  is 
felt  the  certification  is  not  necessary  in 
those  instances.  The  final  rule  retains 
the  authority  of  a  designated  official  to 
certify  practical  training  but  does  not 
expand  the  list  of  those  who  may  certify, 
as  the  intent  is  to  limit  this  authority  to 
those  who  would  have  the  best 
opportunity  to  know  the  world-wide 
employment  situation  in  a  particidar 
field.  "The  final  rule  also  retains  the  nine- 
month  bar  for  accepting  practical 
training,  as  it  is  felt  the  initial  goal  of  the 
educational  process  should  be  academic 
achievement. 

Woric-Study 

Twenty  commenters  also  questioned 
the  placement  of  paragraph 
{10)(iil)(D)(l)  regarding  work-study 
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programs  in  the  section  on  practical 
training  after  completion  of  studies.  It 
was  requested  that  the  Service  better 
defiene  the  work-study  concept  to  be 
more  in  line  with  previously  articulated 
Service  policy,  namely  that  "work- 
study"  can  be  accomplished  in  either 
alternating  terms  or  parallel  terms 
(where  a  student  takes  classes  for  part 
of  the  day  and  works  for  part  of  the 
day).  In  addition,  twenty  commenters 
objected  to  the  proposal  that  students 
who  engage  in  work-study  programs  be 
barred  from  participating  in  practical 
training  after  completion  of  studies. 
The  final  rule  retitles  this  section 
"Curricular  practical  training  programs" 
to  more  closely  coincide  with  the 
statement  of  previous  Service  policy, 
and  places  this  section  in  the  paragraph 
on  practical  training  prior  to  graduatioa. 
The  final  rule  also  describes  a 
mathematical  computation  which  will 
bar  participation  in  post-completion 
practical  training  to  some,  but  not  all, 
students  who  engage  in  this  type  of 
employment  experience. 

Changes  to  the  Record-Keeping 
Requirements 

Nine  commenters  specifically 
addressed  the  changes  in  the  record- 
keeping requirements.  It  was  pointed  out 
that  the  retention  of  the  student's 
admission  number  and  nonimmigrant 
class  are  vital  to  the  record  report 
system,  and  therefore  should  be  added 
to  the  record-keeping  requirements.  Four 
commenters  applauded  the  Service  for 
bringing  the  record-keeping 
requirements  more  in  line  with  the 
Requirements  of  the  Family  Education 
Rights  and  Privacy  Act  of  1974  (FERPA). 
although  three  additional  commenters 
indicated  that  other  changes  should  be 
made.  One  commenter  pointed  out  that 
the  time  within  which  the  school  was 
allowed  to  respond  to  the  Service's 
request  for  information  were 
inappropriate  if  the  Service  was  holding 
an  individual  in  custody.  Seven 
additional  commenters  mentioned  that 
the  time  periods  for  response  may  not  be 
sufficient  at  large  schools. 

The  final  rule  adds  a  requirement  that 
the  school  keep  a  photocopy  of  the 
student's  I-20ID  copy,  so  that  the 
additional  data  mentioned  in  the 
comments  can  be  captured.  Language 
has  also  been  added  to  indicate  that  a 
school  is  required  to  respond  orally  on 
the  same  day  to  an  oral  request  for 
information  concerning  a  student  in 
custody  and  that  the  school  may  ask  for 
a  formal  written  request  after  the  fact,  if 
the  school  so  desires.  The  record- 
keeping requirements  have  been  brought 
in  line  with  the  Service's  interpretation 
of  the  FERPA  requirements,  and  no 


additional  changes  were  made.  The 
Service  also  feels  that  the  time  elements 
for  response  are  sufficient 

Change  to  H  Nonimmigrant  Statin 

Fifty-four  comments  were  received  by 
the  Service  concerning  the  proposal  to 
bar  F-1  students  who  have  engaged  in 
practical  training  after  completion  of 
studies  from  changing  nonimmigrant 
status  to  the  H  category.  Twelve 
individuals  commented  in  favor  of  the 
rule,  including  six  who  specifically 
stated  they  could  accept  a  grandfather 
clause  provision.  Forty-two  commenters 
were  opposed  to  the  provision,  including 
six  who  indicated  they  would  favor  the 
provision  if  a  grandfather  clause  were 
added. 

There  were  four  general  areas  of 
concern  expressed  by  those  not  in  favor 
of  the  regulation  as  proposed.  First, 
some  commenters  indicated  that  the 
proposal  would  have  an  adverse  effect 
on  the  ability  of  United  States 
businesses  to  hire  qualified  workers.  It 
was  pointed  out  both  that  those  who  are 
in  practical  training  create  a  pool  of 
desirable  new  employees,  and  that  in 
some  cases,  practical  training  situations 
often  legitimately  evolve  into  situations 
which  require  a  temporary  worker.  The 
Service  has  a  great  concern  for  the 
needs  of  American  business,  and 
recognizes  the  need  to  balance  the 
needs  of  business  with  the  protection  of 
the  labor  market  In  addition,  in  this 
particular  situation,  the  general 
concerns  of  the  educational  exchange 
community  must  also  be  taken  into 
account  It  is  felt  by  the  Service  that  the 
needs  of  the  business  community  can 
more  than  adequately  be  met  by  the 
ability  to  obtain  the  services  of  these 
particular  individuals  immediately  upon 
graduation,  if  they  intend  to  fill  a 
temporary  position. 

The  second  concern  expressed  the 
feeling  that  the  proposed  regulation  is  a 
contradiction  of  the  statute,  which 
specifically  provides  for  such  a  change 
of  status,  and  that  the  Service  has 
therefore  overstepped  its  regulatory 
authority  in  the  proposal.  Section  214  of 
the  Act  gives  the  Attorney  General  sole 
authority  to  control  the  admission  and 
conditions  of  stay  of  monimmigrants  in 
the  United  States.  Section  248  gives  the 
Attorney  General  discretionary 
authority  to  change  the  nonimmigrant 
status  of  individuals  who  meet  certain 
requirements.  The  Service  currently 
precludes  the  approval  of  an  application 
for  certain  nonimmigrants  in  the  M-1 
classification  in  a  regulation  which 
parallels  the  proposal  at  8  CFR  248.1(d]. 
Based  on  these  facts,  it  is  determined 
the  Service  would  not  be  overstepping 


its  regulatory  authority  by  impiementtng 
the  proposed  regulation. 

The  third  point  raised  in  the 
comments  is  that  the  proposed 
regulation  discriminates  against 
individuals  who  are  already  in  practical 
training  programs,  and  entered  those 
programs  with  the  understanding  that  a 
change  of  nonimmigrant  status  to  a 
temporary  worker  category  would  be 
permitted  under  the  regulations.  The 
Service  accepts  this  premise. 

llie  fourth  point  raised  is  that  the 
Service  is  revising  the  regulations 
merely  on  a  preception  that  abuse  of  the 
system  is  occurring  when,  in  fact  either 
there  is  no  abuse  or  the  abuse  is 
minimal.  The  Service  agrees  that  a 
regulation  of  such  impact  should  not  be 
promulgated  without  sufficient 
statistical  data  to  either  substantiate  or 
refute  this  perception.  Therefore,  the 
Service  has  deleted  the  proposal  to 
require  the  Service  to  deny  any  change 
of  status  request  for  change  of 
nonimmigrant  status  from  student  to 
temporary  worker  (H  classification) 
when  tiie  student  has  engaged  in 
practical  training  after  graduation.  The 
Service  may  again  propose  some  action 
after  studying  whether  abuse  of  the 
practical  training  system  is  occurring. 

General  Comments 

Four  individuals  indicated  a  sense 
that  the  proposed  regulation  shifted  the 
burden  for  record-keeping  and 
accountability  for  students  from  the 
Service  to  designated  school  officials. 
Two  indicated  that  they  felt  there  would 
be  a  much  higher  percentage  of  the 
school  officials'  time  devoted  to 
immigration  matters  if  the  proposed 
regulation  were  put  into  effect.  These 
comments  were  contrasted  with  more 
numerous  comments  indicating  that  the 
ability  to  effect  change  without  Service 
involvement  (especially  the  notificabon 
transfer  procedure  and  the  certification 
of  the  first  period  of  practical  training) 
would  significantly  reduce  the  amount 
of  time  a  designated  school  official 
spent  on  immigration  matters.  The 
Service  sees  no  additional  changes  that 
could  be  made,  nor  were  any 
specifically  recommended,  to  further 
reduce  this  workload. 

There  commenters  indicated  that  the 
Service,  by  eliminating  itself  from 
certain  actions,  is  abrogating  its 
enforcement  responsibility.  On  the 
contrary,  the  Service  believes  that 
implementation  of  this  regulation  will 
allow  it  to  concentrate  resources  on  the 
small  number  of  students  who  are  most 
likely  to  violate  the  regulations,  and 
therefore  takes  a  more  responsible 
approach  to  enforcement  of  the 
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reguld  lions.  At  this  time,  the  Service 
does  intend  to  again  require,  within  one 
year  of  the  effective  date  of  this 
regulation,  the  submission  of  Form  1-721 
ht)m  designated  officials. 

Technical  Comments 

There  were  five  technical  points  that 
were  raised  by  commenters.  Five 
conunenters  indicated  agreement  with 
paragraph  (4)(ii]  of  the  proposal, 
regarding  notation  on  the  visa  page  of 
students  who  have  transferred.  One 
commentor  accurately  stated  that  in 
certain  circumstances.  Service 
inspectors  will  need  to  endorse  Form  I- 
20AB  upon  readmission  of  certain 
students,  in  order  for  the  Service's 
computer  database  to  be  updated.  A 
sentence  of  this  effect  has  been  added  to 
the  regulation. 

Four  commenters  stated  that  the 
phrase  "post-graduate"  as  used  in 
paragraph  (f)(5](i]  was  inappropriate. 
They  recommended  the  plu-ase  "post- 
doctoral". This  change  was  incorporated 
into  the  final  regulation.  One  commenter 
pointed  out  the  Service  practice  of 
admitting  a  foreign  student  for  thirty 
days  with  Form  1-515  is  contrary  to  the 
definition  of  duration  of  status  in 
paragraph  (f){5)(ii).  As  the  Service 
desires  to  continue  use  of  the  1-515 
procedure,  the  definition  was  revised. 
Two  commenters  objected  to  allowing 
district  directors  to  review  the  decision 
of  a  designated  school  official  to  allow  a 
person  to  carry  less  than  a  full  course  of 
study.  Both  saw  this  as  an  intention  of 
the  Service  to  "second-guess"  the 
designated  school  official.  This 
requirement  is  currently  in  the 
regulation,  and  the  Service  is  not  aware 
of  any  abuse  by  Service  officers.  The 
intent  is  to  acknowledge  that  a  final 
determination  still  rests  with  the 
Service. 

In  paragraph  (f)(10){iii](A),  ten 
commenters  indicated  that  requiring  a 
student  in  practical  training  to  submit  a 
request  for  a  second  period 
"immediately"  upon  employment  is 
imprecise,  and  will  lead  to  confusion. 
The  final  rule  replaces  the  term  with  a 
more  definitive  term. 

In  accordance  with  5  U.S.C.  605(b],  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  While  portions  of  the  rule  deal 
with  record-keeping  requirements, 
compliance  with  them  will  not  result  in 
a  significant  effect  on  the  economy  or 
operation  of  the  affected  institutions  or 
individuals.  The  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291.  The  information  collections 
contained  in  this  rule  have  been  cleared 
under  Paperwork  Reduction  Act. 


List  of  Subjects  in  8  CFR  Fart  214 

Administrative  practice  and 
procedure,  Aliens,  Employment, 
Schools.  Students. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  I  of  Tide  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority:  Sees.  101, 103  and  214  of  the 
Immigration  and  Nationality  Act  as 
amended;  8  U.S.C.  1101, 1103  and  1184. 

2.  In  9  214.2.  paragraphs  (f)(4)(ii),  (5), 
(6)(iiHv),  (7).  (8),  and  (10)  are  revised  to 
read  as  follows: 

§  214.2    Special  requtrements  for 
admission,  sxtension,  and  maintenance  of 
status. 


(f)  •  *  * 

[4)  *  *  * 

(li)  Student  who  intends  to  transfer  or 
has  transferred  between  schools.  U  an 
F-1  student  has  transferred  or  intends  to 
transfer  between  schools  and  has  been 
issued  an  I-20A-B  by  the  school  to 
wMch  he  or  she  has  or  intends  to 
transfer,  the  name  of  the  new  school 
does  not  have  to  be  specified  on  the 
student's  visa  to  allow  reentry  into  the 
United  States  after  a  temporary 
absence.  If  the  student  has  not  yet 
attended  the  new  school,  the  inspecting 
officer  will  endorse  Form  1-20  ID  Copy 
to  indicate  the  new  school,  and  will 
endorse  Form  I-20A-B  and  forward  it  to 
the  Service's  Data  Processing  Center. 

(5)  Duration  of  status — (i)  General. 
For  purposes  of  this  chapter,  duration  of 
status  means  the  period  during  which 
the  student  is  pursuing  a  full  course  of 
studies  in  any  educational  program  (e.g., 
elementary  or  high  school,  bachelor's  or 
master's  degree,  doctoral  or  post- 
doctoral program)  and  any  periods  of 
authorized  practical  training,  plus  sixty 
days  within  which  to  depart  from  the 
United  States.  An  F-1  student  who 
continues  from  one  educational  level  to 
another  is  considered  to  remain  in 
status,  provided  the  transition  to  the 
new  educational  program  is 
accomplished  according  to  the  transfer 
procedures  outiined  in  paragraph  (f)(8) 
of  this  section.  An  F-1  student  at  an 
academic  institution  is  considered  to  be 
in  status  during  the  summer  if  the 
student  is  eligible,  and  intends  to 
register  for  the  next  term.  A  student 
attending  a  school  on  a  quarter  or 
trimester  calendar  who  takes  only  one 
vacation  a  year  during  any  one  of  the 
quarters  or  trimesters  instead  of  during 
the  summer,  is  considered  to  be  in  status 


during  that  vacation  provided  the 
student  is  eligible,  intends  to  register  for 
the  next  term,  and  has  completed  the 
equivalent  of  an  academic  year  prior  to 
taking  the  vacation.  A  student  who  is 
compelled  by  illness  or  other  medical 
condition  to  interrupt  or  reduce  a  course 
of  study  is  considered  in  status  during 
the  illness  or  other  medical  condition. 
The  student  must  resume  a  full  course  of 
study  upon  recovery. 

(ii)  Condition.  Subject  to  the  condition 
that  the  ahen's  passport  is  valid  for  at 
least  six  months  at  all  times  while  in  the 
United  States,  including  any  automatic 
revalidation  accorded  by  the  agreement 
between  the  United  States  and  the 
country  which  issued  the  alien's 
passport  (unless  the  alien  is  exempt 
from  the  requirement  for  presentation  of 
a  passport): 

(A)  Any  alien  admitted  to  the  United 
States  as  an  F-1  student  is  to  be 
admitted  for  duration  of  status  as 
defined  in  paragraph  (f)(5)(i)  of  this 
section  except  that  a  student  may  be 
admitted  for  30  days  with  Form  1-515; 
and 

(B)  Any  alien  granted  a  change  of 
nonimmigrant  classification  to  that  of  an 
F-1  student  is  considered  to  be  in  status 
for  duration  of  status  as  defined  in 
paragraph  {f)(5)(i)  of  this  section. 

(iii)  Conversion  to  duration  of  status. 
Any  F-1  student  in  college,  university, 
seminary,  conservatory,  academic 
institution,  or  language  training  program 
who  is  pursuing  a  full  course  of  study 
and  is  otherwise  in  status  as  a  student, 
is  automatically  granted  duration  of 
status.  The  dependent  spouse  and 
children  of  the  students  are  also 
automatically  granted  duration  of  status 
if  they  are  maintaining  F-2  status.  Any 
alien  converted  to  duration  of  status 
under  diis  paragraph  need  not  present 
Form  1-94  to  the  Service.  This  paragraph 
constitutes  offical  notification  of 
conversion  to  duration  of  status.  The 
Service  will  issue  a  new  Form  1-94  to 
the  alien  when  the  alien  comes  into 
contact  with  the  Service. 

(6)  •  *  * 

(ii)  Undergraduate  study  at  a  college 
or  university,  certified  by  a  school 
official  to  consist  of  at  least  twelve 
semester  or  quarter  hours  of  instruction 
per  academic  term  in  those  institutions 
using  standard  semester,  trimester,  or 
quarter  hour  systems,  where  all 
undergraduate  students  who  are 
enrolled  for  a  maximum  of  twelve 
semester  or  quarter  hours  are  charged 
full-time  tuition  or  are  considered  full- 
time  for  other  administrative  purposes, 
or  its  equivalent  (as  determined  by  the 
district  director  in  the  school  approval 
process),  except  when  the  student  needs 
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a  lesser  course  load  to  complete  the 
course  of  study  during  the  current  term; 

(iii)  Study  in  a  post-secondary 
language,  liberal  arts,  fine  arts  or  other 
non-vocational  program  at  a  school 
which  confers  upon  its  graduates 
recognized  associate  or  other  degrees  or 
lias  established  that  its  credits  have 
been  and  are  accepted  unconditionally 
by  at  least  three  institutions  of  higher 
learning  within  category  (1)  or  (2)  of 
§  213.3(c),  and  which  has  been  certified 
by  a  designated  school  official  to  consist 
of  at  least  twelve  clock  hours  of 
instruction  a  week,  or  its  equivalent  as 
determined  by  the  district  director  in  the 
school  approval  process; 

(iv)  Study  in  any  other  language, 
liberal  arts,  fine  arts,  or  other 
nonvocational  training  program, 
certified  by  a  designated  school  official 
to  consist  of  at  least  eighteen  clock 
hours  of  attendance  a  week  provided 
that  the  dominant  part  of  the  course  of 
study  consists  of  classroom  instruction, 
and  twenty-two  clock  hours  a  week 
provided  that  the  dominant  part  of  the 
course  of  study  consists  of  laboratory 
work;  or 

(v)  Study  in  a  primary  or  academic 
high  school  curriculum  certified  by  a 
designated  school  official  to  consist  of 
class  attendance  for  not  less  than  the 
minimum  number  of  hours  a  week 
prescribed  by  the  school  for  normal 
progress  towards  graduation. 
A  designated  official  may  advise  an  F-1 
student  to  engage  in  less  than  a  full 
course  of  study  for  valid  academic 
reasons,  limited  to  English  language 
difficulties;  unfamiliarity  with  American 
teaching  methods  or  reading 
requirements;  or  improper  course  level 
placement.  Although  permission  of  the 
Service  is  not  required  to  advise  a 
student  to  take  less  than  twelve 
semester  or  quarter  hours,  whether  a 
student  is,  in  fact,  considered  to  be 
pursuing  a  full  course  of  studies  is 
subject  to  review  and  approval  by  the 
Service. 

(7)  Extension  of  stay — (i)  Request 
after  eight  consecutive  academic  years. 
Any  student  who  has  been  in  student 
status  for  eight  consecutive  academic 
years  must  request  an  extension  of  stay 
from  the  Service.  The  application  must 
be  submitted  to  the  Service  on  Form  I- 
538.  A  student  who  has  submitted  an 
application  for  extension  of  stay  may 
continue  in  student  status  until  a 
decision  is  rendered  by  the  Service. 
Departures  from  the  United  States  of 
short  duration  during  the  academic  year 
or  during  a  vacation  period  do  not  break 
the  continuity  of  a  period  of  stay.  Once 
a  student  has  been  granted  an  extension 
of  stay,  he  or  she  does  not  have  to 


request  another  extension  until  an 
additional  eight-year  period  has 
elapsed. 

(ii)  Request  after  extended periodin 
one  academic  level.  Students  who 
remain  in  one  educational  level  for  an 
extended  period  of  time  must  request  an 
extension  of  stay.  The  applicant  must  be 
submitted  to  the  Service  on  Form  1-538. 
The  applicant  must  establish  that 
there  are  valid  academic  reasons  for 
going  beyond  the  time  limits.  A  student 
is  required  to  request  an  extension  of 
stay  when  according  to  the  date  on 
Form  I-20A-B  issued  at  the  beginning  of 
his  or  her  program  at  the  particular 
educational  level: 

(A)  Studies  are  expected  to  be 
completed  in  two  years  or  less,  and  the 
course  is  not  completed  within  six 
months  after  the  date  studies  are 
expected  to  be  completed:  or 

(B)  Studies  are  expected  to  be 
completed  in  more  than  two  but  within 
four  years,  but  the  course  is  not 
completed  within  one  year  after  the  date 
the  studies  are  expected  to  be 
completed. 

(C)  Studies  are  expected  to  be 
completed  in  more  than  four  years,  but 
the  course  is  not  completed  within 
eighteen  months  after  the  date  the 
studies  are  expected  to  be  completed. 

(8)  School  transferal]  Eligibility.  An 
F-1  student  is  eligible  to  transfer  to 
another  school  if  the  student: 

(A)  Is  a  bona  fide  nonimmigrant 
student; 

P)  Has  been  pursuing  a  full  course  of 
study  at  the  school  the  student  was  last 
authorized  to  attend  during  the  term 
immediately  preceding  the  transfer  (or 
the  last  term  preceding  a  vacation  as 
provided  in  paragraph  (n(5)(i)  of  this 
section); 

(C)  Intends  to  pursue  a  full  course  of 
study  at  the  school  to  which  the  student 
intends  to  transfer  and 

(D)  Is  financially  able  to  attend  the 
school  to  which  the  student  intends  to 
transfer. 

(ii)  Transfer  procedure.  The  following 
procedures  must  be  followed  before  a 
transfer  will  be  considered  to  be 
completed: 

(A)  The  F-1  student  must  obtain  a 
properly  completed  Form  I-20A-B  from 
the  school  to  which  the  student  intends 
to  transfer.  The  student  must  inform  the 
designated  school  official  at  the  school 
the  student  is  ciurently  attending  of  his 
or  her  intention  to  transfer 

(B)  The  student  must  enroll  in  the  new 
school  in  the  first  term  after  leaving  the 
previous  school  or  the  first  term  after 
vacation  as  provided  in  paragraph 
(f)(5){i)  of  this  section.  The  student  must 
complete  page  2  of  Form  I-20A-B  as 
instructed  and  submit  the  Form  I-20A-B 


to  a  designated  school  official  of  the 
new  school  within  fifteen  days  after  the 
date  the  student  begins  classes  at  the 
new  school:  and 

(C)  The  designated  school  official 
receiving  the  Form  I-20A-B  must: 

(7)  Sign  the  reverse  side  of  the  Form  I- 
20  ID  Copy  in  the  space  provided  for  the 
designated  school  official's  signature, 
thereby  acknowledging  the  student's 
attendance  in  class: 

(2)  Return  the  Form  1-20  ID  Copy  to 
the  student; 

(3)  Add  the  name  of  the  school  from 
which  the  student  has  transferred  to  the 
front  page  of  Form  1-20A-B,  item  2{C). 
and  initial  the  addition; 

[4]  Submit  the  Form  I-20A-B  to  the 
Service's  Data  Processing  Center  within 
thirty  days  of  receipt  from  the  student 
and 

(5)  Submit  a  copy  of  Form  I-20A-B  to 
the  school  which  the  student  was  last 
authorized  to  attend. 

(iii)  Student  not  pursuing  a  full  course 
of  study.  A  student  who  wants  to 
transfer  to  another  school  but  has  not 
pursued  a  full  course  of  study  at  the 
school  the  student  was  last  authorized 
to  attend  must  apply  for  and  be  granted 
reinstatement  to  student  status  in 
accordance  with  the  provisions  of 
paragraph  {f)(12)  of  this  section  before 
he  or  she  may  request  a  transfer.  The 
student  must  include  Form  I-20A-B  from 
the  school  which  he  or  she  intends  to 
attend,  if  reinstated.  If  reinstatement  is 
granted,  the  student  is  eligible  to  attend 
the  new  school  without  transfer. 
***** 

(10)  Practical  training — (i)  Practical 
training  prior  to  completion  of  studies — 
(A)  General.  Temporary  employment  for 
practical  training  prior  to  completion  of 
studies  may  be  authorized  only: 

[J]  After  completion  of  all  course 
requirements  for  the  degree  (excluding 
thesis  or  equivalent),  if  the  student  is  in 
a  bachelor's,  master's  or  doctoral  degree 
program; 

[2]  If  the  student  is  attending  a  high 
school,  college,  university,  seminary,  or 
conservatory  which  requires  or  makes 
optional  practical  training  of  candidates 
for  a  degree  in  that  field  or  for  a  high 
school  diploma;  or 

(J)  During  the  student's  annual 
vacation  if  the  student  is  attending  a 
college,  university,  seminary,  or 
conservatory. 

A  student  may  not  be  granted 
permission  to  accept  practical  training 
prior  to  completion  of  studies  unless  the 
student  has  been  in  student  status  for 
nine  months.  A  student  in  a  language 
training  program  may  not  be  granted 
permission  to  accept  practical  training 
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prior  to  completion  of  studies.  A  student 
may  not  be  granted  practical  training 
exceeding  twelve  months  in  the 
aggregate  prior  to  completion  of  studies. 

(B)  Making  a  request  to  accept 
practical  training  prior  to  completion  of 
studies.  A  student  must  submit  a  request 
for  practical  training  prior  to  completion 
of  a  course  of  study  to  the  designated 
school  oHicial  of  the  school  the  student 
is  authorized  to  attend.  The  request 
must  consist  of: 

[1]  A  completed  request  for  practical 
training  on  Form  1-538; 

[2]  Form  1-20  ID  Copy;  and 

[3)  A  certification  from  the  head  of  the 
student's  academic  department  or  the 
professor  who  is  the  student's  academic 
advisor  stating  that  upon  his  or  her 
information  and  belief,  employment 
comparable  to  the  proposed 
employment  is  not  available  to  the 
student  in  the  country  of  the  student's 
foreign  residence  (unless  the  student  is 
applying  under  paragraph  (f){10)(i)(A)(2) 
of  this  section). 

(C)  Action  upon  request  to  accept 
practical  training  prior  to  completion  of 
studies.  The  designated  school  official 
must: 

[1]  Certify  on  Form  1-638  that  the 
proposed  employment  is  for  the  purpose 
of  practical  training,  that  it  is  related  to 
the  student's  course  of  study,  and  that 
upon  the  designated  school  offlcial's 
information  and  belief,  employment 
comparable  to  the  proposed 
employment  is  not  available  to  the 
student  in  the  country  of  the  student's 
foreign  residence  (unless  the  student  is 
applying  under  paragraph  (f)(10](i}(A)(2] 
of  this  section); 

[2]  Endorse  the  Form  1-538  to  show 
that  practical  training  from  (date)  to 
(date)  has  been  authorized,  and  send  the 
form  to  the  Service's  Data  Processing 
Center  and 

[3]  Endorse  Form  1-20  ID  Copy  with 
the  endorsement  "practical  training 
prior  to  completion  of  studies  from 
(date)  to  (date)  authorized",  and  return 
the  form  to  the  student. 

(D)  Curricular  practical  training 
programs.  An  F-1  student  enrolled  in  a 
college,  university,  conservatory,  or 
seminary  having  a  curricular  practical 
training  program  (such  as  alternate 
work/ study,  internship,  or  cooperative 
education)  as  part  of  the  regular 
curriculum  may  participate  in  the 
program  without  obtaining  a  change  of 
nonimmigrant  status.  Such  programs 
shall  be  treated  similar  to  practical 
training  prior  to  completion  of  studies  as 
defined  in  paragraph  (f)(10)(i)(A)(2)  of 
this  section.  Periods  of  actual  off- 
campus  employment  in  any  such 
program  which  is  full-time  (no 
concurrent  coursework)  will  be 


deducted  from  the  total  of  twelve 
months  practical  training  time  before 
graduation  for  which  the  student  is 
eligible.  Periods  of  actual  off-campus 
employment  in  any  such  program  in 
which  coursework  and  employment  are 
engaged  at  the  same  time  ("parallel 
programs")  will  be  deducted  from  the 
total  of  twelve  months'  practical  training 
time  at  the  rate  of  50%  (one  month 
deducted  for  every  two  months  of 
parallel  coursework  and  practical 
training).  A  student  who  participates  in 
a  curricular  practical  training 
experience  for  which  six  months  or 
more  of  the  practical  training  time  prior 
to  graduation  is  deducted  is  not  eligible 
for  practical  training  after  completion  of 
studies.  A  student  may  engage  in 
practical  training  only  after  receiving 
the  Form  1-20  ID  Copy  endorsed  to  that 
effect. 

(ii)  Practical  training  after  completion 
of  studies — (A)  General.  Temporary 
employment  for  practical  traiiiing  after 
completion  of  studies  may  be  authorized 
only: 

[1)  After  completion  of  the  course  of 
study,  if  the  student  intends  to  engage  in 
only  one  course  of  study;  or 

{2)  After  completion  of  at  least  one 
course  of  study,  if  the  student  intends  to 
engage  hi  more  than  one  course  of  study. 
A  student  may  not  be  granted 
permission  to  accept  practical  training 
after  completion  of  studies  tmless  the 
student  has  been  in  student  status  for 
nice  months.  After  completion  of 
studies,  a  student  may  not  be  granted 
practical  training  exceeding  twelve 
months.  A  student  in  a  language  training 
program  may  not  be  granted  permission 
to  accept  practical  training  after 
completion  of  studies. 

(B)  Request  to  accept  a  first  period  of 
practical  training  after  completion  of 
studies.  A  student  must  submit  a  request 
to  accept  a  first  period  of  practical 
training  to  the  designated  school  official 
no  more  than  sixty  days  prior  to 
completion  of  the  course  of  study,  but 
less  than  thirty  days  after  completion  of 
the  course  of  study.  The  request  must 
consist  of: 

(1)  A  completed  request  for  practical 
training  on  Form  1-538; 
[2]  Form  1-20  ID  Copy;  and 
[3]  A  certification  from  the  head  of  the 
student's  academic  department  or  the 
professor  who  is  the  student's  academic 
advisor  stating  that  upon  his  or  her 
information  and  belief,  employment 
comparable  to  the  proposed 
employment  is  not  available  to  the 
student  in  the  country  of  the  student's 
foreign  residence. 

(C)  Action  upon  a  request  to  accept  a 
fA^t  period  of  practical  training  after 


completion  of  studies.  The  designated 
school  official  must: 

[1]  Certify  on  Form  1-538  that  the 
proposed  employment  is  for  the 
purposes  of  practical  training,  that  it  is 
related  to  the  student's  course  of  study, 
and  that  upon  the  designated  school 
official's  information  and  belief, 
employment  comparable  to  the 
proposed  employment  is  not  available  to 
the  student  in  the  country  of  the 
student's  foreign  residence; 

[2]  Endorse  Form  1-538  to  show  that 
practical  training  from  (date)  to  (date) 
has  been  authorized,  and  send  the  form 
to  the  Service's  Data  Processing  Center, 
and 

[3]  Endorse  the  Form  1-20  ID  Copy 
with  the  endorsement  "First  period  of 
practical  training  authorized  from  (date) 
to  (date)"  and  return  the  form  to  the 
studen^. 

A  student  may  engage  in  practical 
training  only  after  receiving  the  Form  I- 
20  ID  Copy  endorsed  to  that  effect 

(D)  Computation  dates  for  practical 
training.  For  purposes  of  computation, 
the  "beginning"  date  of  the  first  period 
will  be  the  date  of  completion  of  studies 
and  the  "ending"  date  will  be  a  date  six 
months  after  the  date  of  completion  of 
studies.  The  actual  date  of 
commencement  of  practical  training  will 
be  determined  by  the  Service  at  the  time 
of  apphcation  for  a  second  period  of 
practical  training.  The  actual  date  of 
commencement  of  practical  training  will 
be  the  date  the  student  begins 
employment,  or  a  date  sixty  days  after 
the  date  of  completion  of  studies, 
whichever  is  earlier. 

(iii)  Second  period  to  continue 
practical  training  after  completion  of 
studies — (A)  General.  A  second  period 
to  continue  practical  training  after 
completion  of  studies  may  not  be 
granted  unless  the  student  has  actually 
begun  qualified  employment  during  the 
first  authorized  period.  A  student  shall 
submit  his  or  her  application  for  a 
second  period  to  continue  practical 
training  within  30  days  after  he  or  she 
begins  qualified  employment 

(B)  Request  for  second  period  to 
continue  practical  training  after 
completion  of  studies.  A  student  must 
submit  a  request  for  a  second  period  to 
continue  practical  training.  The  request 
must  be  submitted  to  the  Service  office 
having  jurisdiction  over  the  actual  place 
of  employment  The  request  must 
consist  of: 

[1]  A  completed  request  for  practical 
training  on  Form  1-538.  properly 
certified  by  the  designated  school 
official: 

[2]  The  Form  1-20  ID  Copy;  and 


Federal  Register  /  Vol.  52.  No.  TJ  /  Wednesday.  April  22.  1987  /  Rules  and  Regulations         ^•^T]>^\ 


(J)  A  letter  from  the  applicant  s 
employer  stating  the  applicant's 
occupation,  the  exact  date  employment 
began,  the  date  employment  will 
terminate,  and  describing  in  detail  the 
duties  of  the  applicant  in  the 
employment. 

The  letter  from  the  student's  employer 
must  be  seen  by  the  designated  school 
ofHcial  before  the  designated  school 
official's  certification  is  made.  There  is 
no  requirement  that  the  student  re- 
establish to  the  Service  that  the 
employment  engaged  in  is  not  available 
to  the  student  in  the  country  of  the 
student's  foreign  residence. 

(C)  Action  upon  request  for  a  second 
period  to  continue  practical  training 
after  completion  of  studies.  The  district 
director  must  determine  that  the  student 
began  qualified  employment  during  the 
first  period  of  practical  training,  that  the 
stated  employment  is  related  to  the 
student's  course  of  study,  and  that  the 
student  can  complete  practical  training 
within  the  maximum  time  authorized. 
Upon  approval  of  the  student's  request 
to  continue  practical  training  the  district 
director  must: 

[1)  Endorse  Form  1-538  with  the 
approval  stamp,  show  that  practical 
training  from  (date)  to  (date)  has  been 
authorized,  and  send  the  Form  1-538  to 
the  Service's  Data  Processing  Center; 
and 

(2)  Endorse  the  Form  1-20  ID  Copy 
with  the  endorsement  "Second  period  of 
practical  training  authorized  from  (date) 
to  (date)",  and  return  the  form  to  the 
student. 

A  student  who  has  been  authorized  a 
first  period  of  practical  training  may 
continue  to  be  employed  while  the 
application  for  a  second  period  of 
practical  training  is  pending  until  he  or 
she  receives  a  decision  from  the  Service. 
A  student  may  in  no  case  continue 
employment  beyond  twelve  months. 

(D)  Computation  dates  for  practical 
training.  The  actual  "beginning"  date  of 
the  second  period  of  practical  training 
will  be  the  end  date  of  the  first  period. 
The  "end"  date  of  the  second  period  will 
be  the  date  twelve  months  after  the 
exact  date  employment  began,  or 
fourteen  months  after  the  date  of 
completion  of  studies,  whichever  is 
earlier.  The  student  therefore  has  a 
maximum  of  twelve  months'  work 
authorized. 

*        •        *        *        • 

3.  In  S  214.3,  paragraphs  (g)(l)(i) 
through  (xii)  are  revised  and  a  new 
undersigned  paragraph  is  added  after 
paragraph  (g)(l)(xii)  to  read  as  follows: 

§  214.3    Petitions  for  approval  of  tchoola. 


(g)  *  *  * 

(1)  *  *  * 

(i)  Name. 

(ii)  Date  and  place  of  birth. 

(iii)  Country  of  citizenship. 

(iv)  Address. 

(v)  Status,  i.e.,  full-time  or  part-time. 

(vi)  Date  of  commencement  of  studies. 

(vii)  Degree  program  and  field  of 
study. 

(viii)  Whether  the  student  has  been 
certified  for  practical  training,  and  the 
beginning  and  end  dates  of  certification. 

(ix)  Termination  date  and  reason,  if 
known. 

(x)  The  documents  referred  to  in 
paragraph  (k)  of  this  section. 

(xi)  The  number  of  credits  completed 
each  semester. 

(xii)  A  photocopy  of  the  student's  1-20 
ID  Copy. 

A  Service  officer  may  request  any  or  all 
of  the  above  data  on  any  individual 
student  or  class  of  students  upon  notice. 
This  notice  will  be  in  writing  if 
requested  by  the  school.  The  school  will 
have  three  work  days  to  respond  to  any 
request  for  information  concerning  an 
individual  student,  and  ten  work  days  to 
respond  to  any  request  for  information 
concerning  a  class  of  students.  If  the 
Service  requests  information  on  a 
student  who  is  being  held  in  custody,  the 
school  will  respond  orally  on  the  same 
day  the  request  for  information  is  made, 
and  the  Service  will  provide  a  written 
notification  that  the  request  was  made 
after  the  fact,  if  the  school  so  desires. 
The  Service  will  first  attempt  to  gain 
information  concerning  a  class  of 
students  from  the  Service's  record 
system. 
***** 

Dated:  March  23, 1987. 
Richard  E.  Norton. 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service. 
(PR  Doc.  87-9089  Filed  4-21-87;  8:45  am) 

BtUJMO  COOC  4410-10-M 


8  CFR  Part  341 
[INS:  1007-87] 

Certificates  of  Citizenship  for  Adopted 
Children;  Interim  Rule  With  Request 
for  Comment 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  change  will 
implement  section  22  of  Pub.  L  99-653, 
the  Immigration  and  Nationality  Act 
Amendments  of  1986,  regarding  issuance 
of  certificates  of  citizenship  for  adopted 


children.  The  effect  of  this  rule  change  is 
to  facilitate  acquisition  of  United  States 
citizenship  by  adopted  alien  children 
once  they  enter  the  United  States. 
DATES:  Interim  final  rule  effective 
November  6, 1986.  Comments  must  be 
received  on  or  before  May  22, 1987. 

ADDRESS:  Submit  written  comments,  in 
duplicate,  to  the  Director.  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425  I  Street. 
NW..  Room  2011,  Washington.  DC  20536. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Thomas  E.  Cook,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  I  Street  NW.. 
Washington.  DC  20536.  Telephone:  (202) 
633-5014. 

SUPMfMENTARY  INFORMATION:  On 

November  14, 1986,  President  Reagan 
signed  Pub.  L  99-653.  Section  22  of  Pub. 
L  99-653  amended  section  341  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1452,  to  permit  an  adopting 
United  States  citizen  parent(s)  to  apply 
to  the  Attorney  General  for  a  certificate 
of  citizenship  in  behalf  of  an  adopted 
child.  This  provision  is  an  alternative  to 
a  petition  for  naturalization  before  the 
court. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  impracticable 
and  unnecessary  as  the  changes  have 
been  mandated  by  the  passage  of  Pub.  L 
99-653. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  8  CFR  Part  341 

Citizenship  and  naturalization. 
Issuance  of  certificate.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  Chapter  I  of  Title  8,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  341— CERTIFICATES  OF 
CITIZENSHIP 

1.  The  authority  citation  for  Part  341 
continues  to  read  as  follows: 

Authority:  Sees.  103.  309(c).  332,  333.  337. 
341.  344.  66  Stat.  173.  238.  252.  254.  258,  283. 
284.  as  amended:  8  U.S.C.  1103, 1409(c),  1443. 
1444, 1448.  1452, 1455. 

2.  Section  341.7  is  revised  to  read  as 
follows: 

§  34 1 .7    lasuanc*  of  eertlflcata. 

If  the  application  is  granted,  a 
certificate  of  citizenship  shall  be  issued 
and,  unless  the  claimant  is  unable  by 
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reason  of  mental  incapacity  or  young 
age  to  understand  the  meaning  thereof, 
he/she  shall  take  and  subscribe  to  the 
oath  of  renunciation  and  allegiance, 
prescribed  by  Part  337  of  this  chapter, 
before  an  officer  of  the  Service  within 
the  United  States.  Thereafter,  delivery  of 
the  certificate  shall  be  made  in  the 
United  States  to  the  claimant  or  the 
acting  parent  or  guardian,  either 
personally  or  by  certified  mail.  The  child 
in  whose  behalf  an  application  for 
issuance  of  a  certificate  of  citizenship  is 
made  pursuant  to  section  341(b)  of  the 
Act  must  meet  the  requirements  of 
section  341(b)(2]  at  the  time  the 
application  is  approved.  The  child 
becomes  a  citizen  of  the  United  States 
upon  approval  of  the  application.  The 
certificate  of  citizenship  issued  pursuant 
to  such  approval  will  reflect  the 
approval  date  of  the  appHcation. 

Dated:  April  S.  1987. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations 
Immigration  and  Naturalization  Service. 
|FR  Doc.  87-9068  Filed  4-21-87;  8:45  amj 

BIUJMG  CODE  4410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  166 
[Docket  Na  87-052] 

Swine  Health  Protection  Provisions 

agency:  Animal  Plant  Health  Inspection 
Service.  USDA. 

ACTION:  Interim  rule. 

summary:  We  are  amending  the 
regulations  to  remove  Oklahoma  from 
the  list  of  States  that  have  primary 
enforcement  responsibility  under  the 
Swine  Health  Protection  Act  (the  Act), 
in  order  to  help  ensure  that 
requirements  under  the  Act  for  the 
feeding  of  garbage  to  swine  are  enforced 
in  Oklahoma.  As  a  result  of  this  action, 
the  provisions  of  the  Act  and  the 
Federal  regulations  concerning  swine 
health  protection  are  now  being 
enforced  in  Oklahoma  by  the  Secretary 
of  Agriculture  of  the  United  States. 
EFFECTIVE  DATE:  April  22. 1987.  We  will 
consider  your  comments  if  we  receive 
them  on  or  before  June  22, 1987. 
ADDRESS:  Send  written  comments  to 
Steven  B.  Farbman,  Assistant  Director, 
Regulatory  Coordination.  APHIS.  USDA, 
Room  7?.8  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  87-052.  Comments  may 


be  inspected  at  Room  728  of  the  Federal 

Building  between  8  a.m.  and  4:30  pjn., 

Monday  through  Friday,  except 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  G.H.  Frye.  Chief  Staff  Veterinarian, 
Program  Planning  Staff.  Veterinary 
Services,  Room  839.  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  301-436-8711. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  "Swine  Health  Protection 
Provisions"  regulations  (contained  in  9 
CFR  Part  166  and  referred  to  below  as 
the  Federal  regulations)  were 
established  under  the  Swine  Health 
Protection  Act  (contained  in  7  U.S.C. 
3801  et  seq.  and  referred  to  below  as  the 
Act).  To  prevent  the  introduction  into, 
and  dissemination  within,  the  United 
States  of  certain  diseases  of  swine,  the 
authorities  cited  above  regulate  both  the 
treatment  of  garbage  that  is  to  be  fed  to 
swine  and  the  feeding  of  that  garbage. 
Except  for  certain  emergency  actions, 
the  Act  provides  that  its  provisions  and 
the  Federal  regulations  are  to  be 
enforced  by  the  Secretary  of  Agriculture 
of  the  United  States  (Secretary)  only  in 
States  that  do  not  have  primary 
enforcement  responsibiUty  under  the 
Act. 

Primary  Enforcement  Responsibility  in 
Oklahoma 

The  Act  provides  that  a  State  has 
primary  enforcement  responsibility  for 
violations  of  laws  and  regtilations 
concerning  treatment  of  garbage  to  be 
fed  to  swine,  and  the  feeding  of  that 
garbage,  whenever  the  Secretary 
detemiines  the  following:  (1)  That  the 
State  has  adopted  adequate  laws  and 
regulations  concerning  both  the 
treatment  of  garbage  to  be  fed  to  swine 
and  the  feeding  of  that  garbage  that 
meet  both  the  minimum  standards  of  the 
Act  and  any  regulations  promulgated 
under  the  Act;  (2)  that  the  State  has 
adopted  and  is  implementing  adequate 
procedures  for  the  effective  enforcement 
of  these  laws  and  regulations;  and  (3) 
that  the  State  keeps  records  and  makes 
reports  showing  compliance  with 
paragraphs  (1)  and  (2)  as  the  Secretary 
may  require. 

Before  the  publication  of  this  interim 
rule,  Oklahoma  was  listed  in  {  166.15(c) 
of  the  Federal  regulations  as  a  State 
having  primary  enforcement 
responsibility  under  the  Act.  Because  of 
budgetary  considerations,  however, 
Oklahoma  can  no  longer  meet  our 
requirements  for  primary  enforcement 
responsibility,  and  animal  health 
officials  in  that  State  have  requested 


that  we  assume  full  responsibility  for 
enforcement  of  the  Swine  Health 
Protection  provisions.  Therefore, 
according  to  the  requirements  of  section 
10(b)  of  the  Act,  we  gave  Oklahoma  90- 
day  notification  of  our  intention  to 
assume  full  enforcement  responsibility, 
and  are  now  removing  that  State  from 
the  list  of  States  that  have  primary 
enforcement  responsibility  under  the 
Act.  Therefore,  the  provisions  of  the  Act 
and  the  Federal  regulations  are  now 
being  enforced  by  the  Secretary  In 
Oklahoma. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  Issuing  this  interim  rule  In 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  noi  cause  a  major  increse  hi 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  amendments  made  by  this 
document  will  not  cause  significant 
changes  in  requirements  for  affected 
persons,  and  will  instead  change  only 
which  government  entity  will  enforce 
certain  regulations  that  guard  against 
certain  diseases  of  swine. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Faperwoik  Reduction  Act 

This  interim  rule  contains  no 
information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Exective  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
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officials.  (See  7  CFR  Part  3013.  suopan 
V). 

Emergency  Action 

Dr.  John  K.  AtweU,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  for  Veterinary 
Services,  has  determined  that  an 
emergency  situation  exists,  which 
warrants  pubUcation  of  this  hiterim  rule 
without  prior  opportunity  for  public 
comment  Immediate  action  is 
warranted  to  help  ensure  that  certain 
requirements  for  the  feeding  of  garbage 
to  swine  under  the  Act  are  enforced  in 
Oklahoma. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  that  prior  notice  and 
other  public  procedures  with  respect  to 
this  interim  rule  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest,  and  good  cause  is  found  for 
making  this  interim  rule  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register.  We 
require  that  comiments  concerning  this 
interim  rule  be  submitted  within  60  days 
of  its  publication.  We  will  discuss  any 
comments  received  and  any 
amendments  required  in  a  final  rule  that 
will  be  published  in  the  Federal 
Register. 

List  of  Subjects  in  9  CFR  Part  166 

African  swine  fever,  Animal  diseases. 
Foot-and-mouth  disease.  Hog  cholera. 
Hogs,  Garbage,  Swine  vesicular  disease. 
Vesicular  exanthema  of  swine. 

PART  166— SWINE  HEALTH 
PROTECTION 

Accordingly,  9  CFR  Part  166  is 
amended  as  follows: 

1.  The  authority  citation  for  9  CFR 
Part  166  continues  to  read  as  follows: 

Authority:  7  U.S.C.  3802.  3803,  3804.  3808, 
3809,  3811;  7  CFR  2.17,  2.51  and  371.2(d). 

2.  Section  166.15(c)  is  revised  to  read 
as  follows: 

§166.15    Statt  status. 


(c)  The  following  States  have  primary 
enforcement  responsibility  under  the 
Act:  Alabama,  Arizona,  California, 
Colorado,  Delaware,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Maryland,  Michigan, 
Mississippi.  Missouri,  Montana, 
Nebraska,  Nevada,  New  Jersey,  New 
York.  North  Dakota,  Ohio,  Oregon. 
Pennsylvania,  South  Carolina,  South 
Dakota,  Tennessee,  Texas,  Utah, 
Virginia,  West  Virginia,  and  Wisconsin. 


Done  at  WasningTon,  la^,  wis  IBth  day  of 
April  1987. 

{.ICAtwdl, 

Deputy  Administrator,  Veterinary  Services. 
Animal  and  Plant  Health  Inspection  Service. 

[FR  Doc  87-9038  Filed  4-21-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  87-NM-2S-AD;  AmdL  39-5610] 

Alrwortttiness  Directives:  HoneyweN 
Inc.,  Sperry  Commerclal  Right 
Systems  DivMon  (Sperry  Corp., 
AerosfMce  and  Marine  Group) 
Electronics  Rigttt  Systems  Syint>oi 
Generators 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  Rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
airplanes  equipped  with  certain  Sperry 
Electronics  Flight  Instrument  Systems 
(EFIS)  Symbol  Generators,  by  individual 
letters.  This  AD  imposes  a  restriction  on 
flight  operations  in  instnmient 
meteorological  conditions  (IMC)  until 
modification  or  replacement  of  certain 
EFIS  Symbol  Generators  is 
accomplished.  This  AD  is  prompted  by 
reports  of  failure  of  the  Attitude  and 
Heading  Reference  Systems  (AHRS)  due 
to  electronic  contamination  originating 
in  the  EFIS  symbol  generator  boxes. 
This  condition,  if  not  corrected  can 
result  in  frozen  unflagged  attitude  and 
heading  displays  on  both  instrument 
panels. 

DATES:  Effective  May  11, 1987.  This  AD 
was  effective  earlier  to  all  recipients  of 
Priority  Letter  AD  87-06-02,  dated 
March  13, 1987. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Honeywell  Inc.,  Sperry  Commercial 
Flight  Systems  Division  (formerly  Sperry 
Corporation,  Aerospace  and  Marine 
Group).  P.O.  Box  29000,  Phoenix, 
Arizona  85038-9000.  This  information 
may  be  examined  at  the  FAA 
Northwest  Motmtain  Region.  17900 
Pacific  Highway  South,  SeatUe, 
Washington,  or  at  Western  Aircraft 
Certification  Office.  15000  Aviation 
Boulevard  Hawthorne,  California. 


FOR  FVIRTHER  INFORMATION  CONTACT. 
Mr.  Richard  Thompson.  Western 
Aircraft  Certification  Office,  Supervisor, 
ANM-173W,  FAA  Northwest  MounUin 
Region,  15000  Aviation  Boulevard, 
Hawthorne,  California;  telephone  (213) 
297-1375. 


SUPPLEMENTARY  IWrOWBUMIOW.  On 

March  13, 1987,  the  FAA  issued  Priority 
Letter  AD  87-06-02,  apphcable  to  all 
airplanes  equipped  with  Sperry  Attitude 
and  Heading  Reference  (AHRS)  Model 
AH-600  P/N  7003360-9XX,  installed  as 
part  of  Sperry  SZP-^000  or  SPZ-8000 
Digital  Automatic  Flight  Control 
Systems.  This  combination  is  known  to 
be  installed  in,  but  not  limited  to,  de 
Havilland  Model  DHC-8,  British 
Aerospace  Model  BAe  125-800,  Cessna 
Model  650,  and  Aerospatiale  Model 
ATR-42  series  airplanes.  The  Priority 
Letter  AD  imposes  a  restriction  against 
flight  operations  in  instrument 
meteorological  conditions  (IMC)  until 
replacement  or  modification  of  all  faulty 
EFIS  Symbol  Generators  has  been 
accompUshed. 

This  AD  is  necessary  because  of  a 
report  of  dual,  simultaneous  failure  of 
the  Sperry  Corporation  AH-600  Attitude 
and  Heading  Reference  Systems  (AHRS) 
primary  attitude  and  heading  displays. 
The  attitude  and  heading  presentations 
on  both  instrument  panels  froze  (no 
response  to  airplane  changes)  and 
remained  unflagged.  Correct  airplane 
attitude  and  heading  information  is 
essential  for  safe  operation  of  the 
airplane  under  adverse  conditions.  The 
attitude  and  heading  display  problems 
have  been  determined  to  be  caused  by 
electronic  contamination  originating  in 
certain  Sperry  Electronics  Flight 
Instrument  System  (EFIS)  Symbol 
Generator  boxes. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  foimd  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  If  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979).  If  this 
action  is  subsequenUy  determined  to 
involve  a  significant/major  regulation,  a 
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final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Honeywell  Inc.,  Sperry  Commercial  Flight 
Systems  Division  (Sperry  Corporation, 
Aerospace  and  Marine  Group). — 

Applicable  to  the  following  models  of 
Sperry  Electronics  Flight  Insfnmjent 
Systems  (EFIS)  Symbol  Generators, 
which  have  not  been  modiHed  to  Mod 
Level  S  or  subsequent: 


Model 

Specrypart 

numbers 

!VM*iO 

7004544-901 

SG-411 

7004544-S11 

SG-610 

7004544-902 

Note.— These  systems  are  known  to  be 
installed  in.  but  not  limited  to,  de  Havilland 
Model  DHC-8,  British  Aerospace  Model  BAe 
125-800,  Cessna  Model  650,  and  Aerospatiale 
Model  ATR-42  series  airplanes. 

Compliance  is  required  as  indicated,  unless 
previously  accomplished. 

To  reduce  the  possibiUty  of  AHRS  attitude 
and  heading  computations  being 
contaminated,  which  can  result  in  frozen 
attitude  and  heading  displays  on  both 
instrument  panels,  accomplish  the  following: 

A.  Prior  to  further  flight,  install  a  placard 
adjacent  to  the  first  pilot's  electronic  attitude 
direction  indicator  (EADl),  in  full  view  of  the 
pilot,  stating  "FUGHT  U^TO  KNOWN  IMC 
PROHIBITED." 

B.  Modification  of  the  Sperry  EFIS  Symbol 
Generator  models  listed  above  to  Mod  Level 
S  or  subsequent,  or  installation  of  the 
following  Sperry  EFIS  Symbol  Generator 
models,  constitutes  terminating  action  for  the 
operational  and  placard  requirements  of 
paragraph  A.,  above: 


B11.. 
B11. 

S  «ii. 


Spwiypert 
numbwt 


7004544-211 
7004544-311 
7004544-411 
7004544-611 


Mod 
l»/el 

MMe- 
quenO 


v 

AO 
U 
S 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  Honeywell  Inc.,  Sperry 
Commercial  Flight  Systems  Division 
(formerly  Sperry  Corporation, 
Aerospace  and  Marine  Group),  P.O.  Box 
29000,  Phoenix,  Arizona  8538-9000. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Moimtain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  the  Western  Aircraft 
CertiHcation  Office,  15000  Aviation 
Boulevard,  Hawthorne,  California. 

Issued  in  Seattle,  Washington,  on  April  15, 
1B87. 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 

[FR  Doc.  87-8943  Filed  4-21-87;  8:45  am] 

■IXINQ  CODE  4910-19-M 

14  CFR  Part  39 

[Doefcst  No.  87-NM-36-AD;  Amdt  39-561 1  ] 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-81,  -82,  and  -83 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDormell  Douglas  Model 
DC-»-81,  -82,  and  -83  airplanes, 
equipped  with  certain  Goodyear 
Aerospace  Corporation  main  landing 
gear  wheels,  which  requires  inspection 
of  the  main  landing  gear  wheels  to 
assure  that  cracked  wheels  are  removed 
from  service.  This  amendment  is 
prompted  by  numerous  reports  of  cracks 
found  in  wheels.  This  condition,  if  not 
corrected,  could  result  in  wheel  failure 
and  potential  damage  to  adjacent  tires, 
engines,  or  the  airplane. 

EFFECTIVE  DATE:  May  11, 1987. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 


60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  M.  Stacho,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-131L.  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808;  telephone  (213)  514-6323. 

SUPPLEMENTARY  INFORMATION:  Ten 

instances  of  cracked  wheels  have  been 
reported  by  an  operator  of  DC-&-80 
series  airplanes  equipped  with 
Goodyear  Aerospace  Corporation  main 
landing  gear  wheels,  Part  Number 
5007807.  The  cracked  wheels  were 
discovered  on  airplanes  having  logged 
550  to  1350  landings.  Investigation 
revealed  that  the  cracking  initiates  at 
the  0i)28-inch  comer  radius  on  the 
inside  of  the  outboard  wheel  half  near 
the  tie  bolts,  and  propagates  outward. 
Analyses  by  the  wheel  and  airframe 
maniifacturers  have  determined  that  the 
craclcs  are  due  to  fatigue.  This  condition, 
if  not  corrected,  could  result  in  wheel 
failure  and  potential  damage  to  adjacent 
tires,  engines,  or  the  airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A32-219,  dated  February  17, 
1987,  which  describes  ultrasonic,  eddy 
current,  and  fluorescent  penetrant 
inspections  of  the  Goodyear  main 
landing  gear  wheel.  Part  Number 
5007897,  for  cracks.  In  addition,  the 
wheel  manufacturer  has  developed  a 
modification  to  the  wheel  which  will 
prevent  premature  cracking,  and 
reidentifies  the  wheel  as  Goodyear 
wheel  assembly  Part  Number  5007897-1. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
repetitive  inspections  of  the  wheel,  and 
removal  of  cracked  wheels,  if  found,  in 
accordance  with  the  service  bulletin 
previously  mentioned.  Replacement 
with  Goodyear  wheel  assembly.  Part 
Number  5007897-1,  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
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impracticable  for  the  agency  to  lollow 
the  procedures  of  Order  12291  *vith 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  28, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  signiHcant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PAFTT  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  \  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-81.  -82,  and  -83 
airplanes,  certificated  in  any  category, 
equipped  with  Goodyear  main  landing 
gear  wheel  assemblies.  Part  Number 
5007897. 
Ck>mpliance  required  as  indicated,  unless 

previously  accomplished. 
To  minimize  the  potential  for  a  wheel 

failure,  accomplish  the  following: 

A.  Within  the  next  150  landings  after  the 
effective  date  of  this  AD,  unless  the  wheel 
was  inspected  within  the  last  ISO  landings, 
inspect  the  wheel  assembly  for  cracks  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A32-219,  dated  February  17. 
1987,  or  later  revision  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA.  Northwest  Mountain  Region. 

B.  If  no  cracks  are  found,  repeat  the 
inspections  specified  in  paragraph  A.,  above, 
at  each  tire  change  or  every  300  landings, 
whichever  occiu3  First. 

C.  If  crack(s)  are  found,  replace  the  wheel 
tiefore  further  flight 

D.  Replacement  with  Goodyear  wheel 
assembly  Part  Number  5007897-1  constitutes 
terminating  action  for  the  inspections 
required  by  paragraphs  A.  and  B.,  above. 

E.  Alternate  means  of  compliance  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Ce-tification  Office,  FAA 
Northwest  Mountain  Region. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Training,  Cl- 
750  (54-60).  This  information  may  be 
examined  at  the  FAA  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California. 

This  Amendment  becomes  effective 
May  11. 1987. 

Issued  in  Seattle,  Washington,  on  April  15, 
1987. 

Frederuii  M.  Isaac, 

Acting  Director.  Northwest  Mountair\  Region. 

[FR  Doc.  87-8942  Filed  4-21-87;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  86-ASW-22;  Antdt  39-5517] 

Airworthiness  Directives;  Soclete 
Nationale  Industrielte  Aerospatiale 
(SNIAS)  Model  AS  350  and  AS  355 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Aerospatiale  Model  AS  350  and 
AS  355  helicopters  by  individual  letters. 
The  AD  requires  repetitive  inspection, 
repair,  or  replacement,  as  necessary,  of 
main  rotor  head  components,  main 
gearbox  suspension  bars,  and  ground 
resonance  prevention  system 
components.  This  AD  is  needed  to 
prevent  failure  or  unacceptable 
deterioration  of  main  rotor  head,  main 
gearbox  suspension,  or  ground 
resonance  prevention  components 
which  could  result  in  failure  of  a  main 
rotor  head  or  main  gearbox  suspension 
component  and  consequent  loss  of 
control  of  the  helicopter. 

EFFECTIVE  DATE:  April  22, 1987,  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
priority  letter  AD  86-15-10  issued  July 
30. 1986,  which  contained  this 
amendment 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  April  22, 
1987. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  The  applicable  service 
bulletins  may  be  obtained  from 
Aerospatiale  Helicopter  Corporation. 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75051,  Attention;  Customer  Support. 

A  copy  of  each  of  the  service  bulletins 
is  contained  in  the  Rules  Docket  at  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration.  Southwest 
Region,  4400  Blue  Mound  Road,  Fort 
Worth,  Texas  76106. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Varoli,  Manager,  Aircraft 
Certification  Office,  FAA  Europe, 
Africa,  and  Middle  East  Office,  c/o 
American  Embassy,  Brussels,  Belgium, 
telephone  No.  513.38.30  or  R.  T.  Weaver, 
Rotorcraft  Standards  Staff.  ASW-lia 
Aircraft  Certification  Division,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth.  Texas  76101,  telephone  (817) 
624-5122. 

SUPPLEMEI«TARY  INFORMATION:  On  July 
30. 1986.  priority  letter  AD  88-15-10  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  certain  Aerospatiale  Model 
AS  350  and  AS  355  series  helicopters. 
The  AD  was  prompted  by  three  reports 
of  main  rotor  head  component  damage 
and  main  gearbox  suspension  bar 
damage  in  AS  355  helicopters  which 
exhibited  severe  vibrations  on  approach 
or  landing.  Because  of  similarities  in 
design,  the  Model  AS  350  was  included 
in  the  AD. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  July  30, 1986,  to 
all  known  U.S.  owners  and  operators  of 
certain  Aerospatiale  Model  AS  350  and 
AS  355  helicopters.  These  conditions 
still  exist  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  S  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  to  make  it 
effective  as  to  all  persons.  The  AD,  as 
published,  also  adds  inspection  and 
rework  requirements  for  landing  gear 
components  and  adds  a  repetitive 
inspection  requirement. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 


13234         Federal  Register  /  Vol.  52,  No.  77  /  Wednesday.  April  22.  1987  /  Rules  and  Regulations 


an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

PAFTT  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  S  39.13  of  Part  39 
of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 18B3);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Sodete  Nationale  Industrielle  Aerospatiale 
(SNIAS):  Applies  to  Aerospatiale  Model 
AS  350  and  AS  353  series  helicopters 
certificated  in  any  category. 
Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  the  failure  of  main  rotor  head 
star  arms  and  main  gearbox  suspension  bars, 
accomplish  the  following: 

(a)  Within  the  next  10  hours'  time  in  service 
after  the  effective  date  of  this  AD: 

(1)  For  Model  AS  350  series  helicopters, 
inspect  the  main  rotor  head  components,  the 
main  gearbox  suspension  bars  (struts),  and 
the  landing  gear  ground  resonance  prevention 
components  (aft  spring  blades  and  hydraulic 
shocl(  absorbers)  in  accordance  with  Service 
Bulletin  (SB)  01.17a,  paragraph  CC.3. 

(2)  For  Model  AS  355  series  helicopters, 
inspect  the  main  rotor  head  components,  the 
main  gearbox  suspension  bars  (struts),  and 
the  landing  gear  ground  resonance  prevention 
components  (aft  spring  blades  and  hydraulic 
shock  absorbers)  in  accordance  with  SB 
01.14a,  paragraph  CC.3. 

(b)  Rework  or  replace  damaged 
components  in  accordance  with  SB  01.17a  or 
01.14a  (as  applicable). 

(c)  Repeat  the  inspections  and  rework  of 
paragraphs  (a)  and  (b)  in  intervals  not  to 
exceed  300  hours'  time  in  service. 

(d)  In  the  event  the  helicopter  is  subjected 
to  a  hard  landing  or  to  high  surface  winds, 
when  parked  without  effective  tiedown 
straps  installed,  repeat  the  inspections  of 


paragraph  (a)  for  the  main  rotor  head  star 
arms  and  the  main  gearbox  suspension  bars 
before  further  flight. 

(e)  In  the  event  of  a  landing  which  exhibits 
abnormal  self-sustained  dynamic  vibrations 
(ground  resonance  type  vibrations)  repeat  all 
the  inspections  of  paragraph  (a). 

(f)  An  alternate  method  of  comphance  with 
this  AD,  which  provides  an  equivalent  level 
of  safety,  may  be  used  when  approved  by  the 
Manager,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  P.O.  Box 
1889,  Fort  Worth,  Texas  76101,  or  by  the 
Manager,  Aircraft  Certification  Office,  AEU- 
100,  FAA  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  Brussels, 
Belgium. 

(g)  In  accordance  with  {9  21.197  and  21.199, 
fUg^t  is  permitted  to  a  base  where  the 
inspections  required  by  this  AD  may  be 
accomplished. 

The  manufacturer's  specifications  and 
procedures  shall  be  done  in  accordance  with 
Aerospatiale  SB  01.17a  or  01.14a  (as 
applicable). 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJegister  in  accordance  with  5  U.S.C 
5S2(a)(l).  Copies  may  be  obtained  from 
Aerospatiale  Helicopter  Corporation, 
2701  Forum  Drive.  Grand  Prairie,  Texas 
76051,  Attention:  Customer  Support. 
Tliese  documents  may  be  examined  in 
the  Rules  Docket  at  the  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Federal  Aviation  Administration,  Room 
156,  Building  3B,  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76106  or  at  the  Office 
erf  the  Federal  Register,  1100  L  Street, 
NW.,  Room  8401.  Washington,  DC. 

This  amendment  becomes  effective 
April  22, 1987,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  86-15-10,  issued  July  30, 1986,  which 
contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  March  3, 
1887. 

Don  P.  Watson, 

Acting  Director,  Southwest  Region. 
[FR  Doc.  87-8941  Filed  4-21-87;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  4 

(Docket  No.  RM85-6-001;  Ordw  No.  464-A] 

Electric  Utilities;  Waiver  of  the  Water 
Quality  Certification  Requirements  of 
the  Clean  Water  Act 

Issued:  April  13, 1987. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  EKDE. 

action:  Order  denying  rehearing. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
denying  rehearing  of  Order  No.  464, 
issued  on  February  11. 1987.  In  Order 
No.  464,  the  Commission  adopted  rules 
to  define  when  the  certification 
requirements  of  section  401(a)(1)  of  the 
Clean  Water  Act  have  been  waived  by 
failure  of  a  state  or  other  authorized 
certifying  agency  to  act  on  a  request  for 
certification  filed  by  an  applicant  for  a 
Commission  hydroelectric  license.  The 
rule  allows  a  certifying  agency  one  year 
after  the  certifying  agency's  receipt  of  a 
request  for  section  401  certification  to 
grant  or  deny  the  license  applicant's 
certification  request. 

EFFECTIVE  DATE:  April  13. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Keegan,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capital  Street, 
NE.,  Washington,  DC  20426,  (202)  357- 
8033. 

Before  Commissioners:  Martha  O.  Hesse. 
Chairman;  Anthony  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  C  M. 
Naeve. 

L  Background 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  denying 
rehearing  of  Order  No.  464.  issued  on 
February  11, 1987. »  In  Order  No.  464,  the 
Commission  adopted  rules  to  define 
when  the  certification  requirements  of 
section  401(a)(1)  of  the  Clean  Water  Act 
(CWA)  have  been  waived  by  failure  of  a 
state  or  other  authorized  certifying 
agency  to  act  on  a  request  for 
certification  filed  by  an  applicant  for  a 
Commission  hydroelectric  license.  The 
rule  allows  a  certifying  agency  one  year 
after  the  certifying  agency's  receipt  of  a 
request  for  section  401  certification  to 
grant  or  deny  the  license  applicant's 
certification  request. 

Only  one  applicant  sought  rehearing 
of  Order  No.  464.  On  March  13, 1987. 
Pacific  Gas  and  Electric  Company 
(PGandE)  filed  a  request  for  rehearing  of 
Order  No.  464. 

n.  Discussion 

PGandE  asks  the  Commission  to 
clarify  that  an  accepted  license 
application  is  deemed  to  contain  all  the 
information  necessary  for  a  decision  by 
a  certifying  agency  on  a  request  for 
section  401  certification.  PGandE  cites  to 
the  Commission's  notice  of  proposed 
rulemaking  (NOPR)  in  this  proceeding  * 


■  52  FR  M4e  (Feb.  23. 1987).  lU  FERC  SlaU.  and 
Re«».  I  3a730  (1987). 

•  50  FR  32.229  (Aug.  9. 1985),  FERC  Proposed 
Regulation*  1 32.416  at  33.196. 
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for  the  proposition  that  the  Commission 
has  recognized  that  pubhc  notice  of  a 
license  application  constitutes  evidence 
that  information  sufficient  to  rule  on  a 
certification  request  has  been  received. 
PGandE  argues  that,  without  the 
clarification  it  seeks,  certifying  agencies 
could  deny  a  certification  request 
because  they  had  not  obtained  from 
applicants  state  environmental  or  other 
documentation  requirements,  even  if 
these  are  not  required  due  to  Federal 
preemption  principles. 

The  Commission  is  denying  PGandE's 
rehearing  request.  Order  No.  464 
addressed  the  time  period  within  which 
certifying  agencies  may  grant  or  deny 
section  401  certification  requests;  it  did 
not  purport  to  define  the  procedural  and 
substantive  requirements  that  a 
certifying  agency  may  impose  on  a 
certification  apphcant.  Rather  both  the 
NOPR  to  which  PGandE  cites  and  Order 
No.  464  pointed  out  that  the 
Commission's  pre-filing  consultation 
requirements  for  hydroelectric  license 
applicants  can  be  of  significant 
assistance  in  providing  certifying 
agencies  with  adequate  information  to 
analyze  certification  requests.  It  was 
not  however,  the  Conmiission's 
intention  to  substitute  its  judgment  for 
that  of  the  certifying  agency  with 
respect  to  the  information  deemed 
necessary  for  an  informed  decision  on  a 
certification  request.' 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-9059  Filed  4-21-87;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf 

agency:  Minerals  Management  Service, 
Interior. 


•  The  nature  and  scope  of  a  certifying  agency's 
information-gathering  authority  and  decisional 
standards  have  been  the  subject  of  court  review. 
See  Power  Authority  of  the  State  of  New  York  v. 
Williams.  457  2nd  728  (C.A.N.Y.  1963):  Arnold 
Irrigation  District  v.  Dept.  of  Environmental  Quality, 
717  P.  2d  1274  (Or  App.  1986).  PGandE  expresses 
concern  that  certifying  agencies  could  require 
compliance  with  stale  environmental  or  other 
documentation  requirements  even  if  such 
requirements  are  obviated  by  federal  preemption 
principles.  The  court  in  Arnold  Irrigation  District 
noted  that  the  issue  is  not  Federal  preemption  of 
stale  regulation  but  rather  what  criteria  Congress 
intended  the  states  to  consider  in  deciding  whether 
to  issue  certiTication  in  compliance  with  the  CWA. 
717  P.2nd  at  1278  n.4. 


ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  This  notice  revises  the 
timeframes  for  protection  of  proprietary 
geological  data  and  analyzed  geological 
information  generated  on  a  lease  in  the 
Outer  Continental  Shelf  (OCS).  This 
revision  will  provide  additional 
assurance  that  the  party  that  incurred 
the  cost  to  produce  the  geological  data 
and  information  will  have  a  reasonable 
opportunity  for  exclusive  use  of  them 
during  a  subsequent  lease  sale.  The  rule 
changes  would  apply  to  leases  that  are 
within  the  primary  term  specified  in  the 
lease  and  will  provide  added  protection 
until  a  lease  is  offered  within  50  miles  of 
the  well 

DATES:  This  rule  becomes  effective  May 

22. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  V.  Mirabella.  Telephone:  (703)  648- 
7816  or  (FTS)  959-7816. 
SUPPLEMENTARY  INFORMATION:  Current 

regulations  at  30  CFR  250.3  provide  2- 
year  terms  of  protection  for  geological 
data  and  analyzed  geological 
information  collected  on  a  lease.  A 
lessee  generates  geological  data  and 
information  from  exploration  wells 
hoping  to  have  exclusive  use  of  that 
data  and  information  during  a  lease  sale 
involving  any  adjacent  or  nearby 
unleased  blocks.  In  portions  of  the  OCS 
where  lease  sales  occur  on  a  biennial 
basis,  this  has  provided  the  lessee  with 
the  exclusive  use  of  the  geological  data 
and  information  during  a  lease  sale 
subsequent  to  the  submission  of  that 
data  and  information.  However,  in 
portions  of  the  OCS  where  lease  sales 
occur  less  frequently,  the  lessee  has 
exclusive  use  of  the  geological  data  and 
information  during  a  lease  sale  only  if 
the  data  and  information  are  submitted 
within  2  years  of  a  lease  sale.  In  some 
cases,  drilling  activities  are  intentionally 
delayed  until  such  time  that  the  data 
and  information  will  be  submitted 
within  2  years  of  an  anticipated  lease 
sale. 

Current  Minerals  Management 
Service  (MMS)  rules  and  policies  with 
regard  to  suspensions  of  production  and 
with  regard  to  lease  extensions  include 
provisions  which  ensure  that  lease 
exploration  occurs  during  the  primary 
term.  The  timing  of  when  the  drilling 
operations  will  occur  during  the  primary 
term  is  a  decision  which  is  left  to  the 
lessee.  However.  MMS  does  not  want  its 
rules  to  create  a  reason  for  a  lessee  to 
delay  drilling — as  can  happen  with 
existing  rules  concerning  protection  of 
geological  data  and  information 
collected  on  a  lease. 

The  situation  described  shows  that,  in 
certain  cases,  current  rules  governing 


protection  of  geological  data  and 
information  result  in  an  incentive  for 
lessees  to  delay  drilling  until  late  in  the 
primary  term.  The  amendment  modifies 
the  term  of  protection  of  geological  data 
and  information  to  create  a  situation 
where  that  data  and  information 
generated  early  in  the  primary  term 
would  have  an  increased  likelihood  of 
being  protected  during  a  subsequent 
lease  sale.  This  is  accomplished  by 
protecting  geological  data  and  analyzed 
geological  information  for  a  minimum  of 
2  years  and  for  additional  time  when  a 
lease  sale  has  not  occurred  such  that  a 
lease  is  offered  within  50  miles  of  the 
well. 

On  June  30, 1983,  MMS  issued  a 
proposed  rule  addressing  the  term  of 
protection  of  geological  and  geophysical 
data  and  information  collected  either  on 
a  lease  or  under  a  permit. 

Final  action  on  the  June  30, 1983, 
notice  is  being  issued  separately  for 
rules  governing  operations  on  a  lease 
and  for  rules  governing  operations  under 
a  permit  The  notice  of  final  rulemaking 
now  being  issued  addresses  only  the 
term  of  protection  of  proprietary  data 
and  information  collected  on  a  lease. 

In  response  to  the  June  30. 1983.  notice 
of  proposed  rulemaking,  timely 
comments  were  received  from  20 
interested  parties — 16  oil  and  gas 
production/exploration  companies,  1 
trade/technical  association,  2  States, 
and  1  support/ service  contractor. 

The  majority  of  the  commenters  (15 
out  of  20)  favored  the  concept  of 
increased  term  of  protection  for 
proprietary  data  and  information. 

The  primary  reason  given  for  favoring 
the  increased  protection  was  that  the 
company  developing  costly  data  and 
information  should  be  entitled  to 
exclusive  use  of  the  data  and 
information  for  at  least  one  lease  sale 
subsequent  to  the  collection  of  the  data 
or  information,  and  this  was  not  always 
the  case  under  current  rules.  A  lesser 
number  of  commenters  (5  out  of  20) 
opposed  the  proposed  increased 
protection.  The  primary  reason  given  for 
opposing  the  change  was  that  it 
restricted  the  free  flow  of  geological  and 
geophysical  data  and  information  which 
are  needed  by  the  public  for  the 
development  of  offshore  oil  production 
and  by  the  States  to  determine  the 
impact  of  such  development. 

In  developing  this  rule  change,  MMS 
has  considered  both  the  needs  of  the 
public  and  the  States  for  these  data  and 
information  and  the  need  to  provide 
certain  minimum  protection  for  the  party 
incurring  the  cost  of  obtaining  the  data. 
In  the  case  of  data  and  information 
obtained  under  a  lease,  the  primary 
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factor  in  drilling  decisions  should  be 
proper  development  of  the  lease. 
However,  MMS  recognizes  that 
geological  data  and  information  from  an 
existing  lease  are  important  in 
evaluating  the  potential  of  nearby  tracts. 
In  offering  protection  for  the  longer  of  2 
years  from  the  date  of  submission  or  to 
the  end  of  the  primary  term  specified  in 
the  lease.  MMS  has  established  a 
system  which  will  not  penalize  a  lessee 
who  drills  early  in  the  primary  term  in 
cases  where  the  next  lease  sale  does  not 
occur  until  late  in  the  primary  term. 

This  fmal  rule  amends  the  rules  for 
protection  of  geological  data  and 
analyzed  geological  information  and  not 
for  geophysical  data  and  information 
and  interpreted  geological  information. 
Postlease  geophysical  data  and 
information  and  interpreted  geological 
information  generated  on  a  lease  are 
currenUy  protected  for  10  years,  and  the 
rules  governing  their  release  are  not 
being  modified. 

Many  commenters  to  the  June  30, 
1983,  notice  raised  specific  points 
concerning  the  proposed  change  in  the 
regulation.  Each  of  these  comments  was 
considered,  and  those  pertaining  to 
operations  under  a  lease,  in  total  or  in 
part,  are  discussed  below. 

Several  commenters  questioned  the 
use  of  a  planning  area  as  the  criteria 
used  to  determine  when  a  lease 
issuance  would  allow  release  of 
geophysical  information.  Some 
commenters  felt  that  this  was  too  broad 
an  area  for  the  information  to  be 
relevant  while  other  commenters  feh 
that  a  planning  area  was  not  well 
enough  defined.  One  commenter 
questioned  what  would  be  done  for  a 
leasing  moratorium  in  a  portion  of  the 
planning  area.  In  place  of  a  planning 
area,  commenters  suggested  criteria  of 
various  distances  from  50  miles  to  as 
small  as  10  miles.  Tliese  comments  were 
considered  in  regard  to  prelease 
operations.  However,  since  rules 
governing  operations  under  a  lease  are 
being  changed  only  with  regard  to 
geological  data  and  information,  these 
detailed  comments  relating  to 
geophysical  data  and  information  are 
not  applicable  to  this  final  rule. 

Two  commenters  suggested  that  to 
avoid  confusion  when  a  50-mile  area 
cuts  through  a  lease,  MMS  dearly  state 
that  if  any  portion  of  an  issued  lease  is 
within  the  specified  distance,  then  the 
data  will  be  released.  The  MMS  agrees 
with  this  comment,  and  the  rule  has 
been  changed  accordingly. 

Several  commenters  expressed 
confusion  over  the  wording  of  the 
proposed  rule.  The  revision  to  the 
structure  of  the  rule  should  clear  up  any 
confusion  as  to  the  meaning  of  the  rule. 


One  commenter  felt  that  "data  and 
information"  in  sections  28(a)  and  (c)  of 
the  Outer  Continental  Shelf  Lands  Act 
(OCSLA)  are  not  the  same  as  "data  and 
information"  in  section  18(h)  of  the 
OCSLA.  The  basic  treatment  of  data 
and  information  is  an  established  part  of 
this  rule  and  has  not  been  changed.  This 
amendment  only  covers  the  term  of 
protection.  The  basic  question  of  what 
data  should  be  protected  is  outside  the 
scope  of  this  rulemaking. 

There  were  comments  both  in  favor  of 
and  against  the  concept  of  applying  the 
amended  rule  to  all  data  in  the 
possession  of  MMS  and  not  just  data 
submitted  after  the  amended  rule 
becomes  effective.  The  MMS  feels  it  is 
necessary  to  apply  the  amended  rule  to 
all  data  whether  it  was  submitted  before 
or  after  the  amended  rule  becomes 
affective.  Many  companies  generated 
data  and  information  with  the 
understanding  that  a  lease  sale  would 
occur  prior  to  the  end  of  the  minimum 
term  of  protection  but,  subsequently, 
anticipated  lease  sales  were  delayed. 
The  MMS  feels  that  to  be  fair  to  these 
companies,  it  is  necessary  to  apply  the 
amended  rule  to  all  data  in  the 
possession  of  MMS. 

One  commenter  suggested  that  60 
days  after  issuance  of  a  lease  be 
changed  to  6  months  after  issuance  of  a 
tease  to  allow  for  challenges  to  a  lease. 
Another  commenter  suggested  that  the 
criterion  should  be  60  days  after  the 
lease  is  no  longer  subject  to  challenge. 
The  MMS  considers  the  offering  of  a 
lease  to  be  an  opportunity  for  a  lessee  to 
use  data  and  information.  The  data  and 
information  should  then  be  released 
whether  or  not  a  lease  was  issued. 

One  commenter  suggested  that  further 
protection  of  data  is  needed  and 
suggested  that  data  and  information  not 
be  released  until  all  immediately 
adjacent  unleased  acreage  has  been 
offered  for  lease  and  until  it  is  reoffered 
in  cases  where  a  lease  bid  has  been 
rejected.  The  MMS  considers  that,  for 
operations  on  a  lease,  providing 
protection  until  a  lease  within  50  miles 
is  offered  will  provide  a  reasonable 
length  of  time  for  the  lessee  to  have 
exclusive  use  of  geological  data  and 
analyzed  geological  information.  The 
MMS  does  not  feel  that  it  is  appropriate 
to  Eissure  that  all  adjacent  tracts  are 
leased. 

Several  commenters  questioned 
particular  wording  used  in  the 
regulation.  The  MMS  has  modified  the 
wording  where  appropriate  to  improve 
clarity. 

On  March  18. 1986.  MMS  published  a 
notice  of  proposed  rulemaking  (51  FR 
8316]  to  consohdate  rules  governing 
offshore  oil  and  gas  operations.  This 


rule  change  to  modify  terms  of 
protection  to  geological  data  and 
information  generated  under  a  lease 
amends  existing  regulations.  However, 
the  change  now  being  made  will  also  be 
considered  for  inclusion  at  the 
appropriate  location  for  the  rules  which 
were  proposed  on  March  18, 1986. 

The  notice  of  proposed  rulemaking  of 
March  18, 1986,  pjroposed 
comprehensive  changes  to  the 
regulations  governing  oil  and  gas 
operations  in  the  OCS.  Several 
comments  were  received  concerning  the 
rules  proposed  on  March  18, 1986, 
providing  MMS  with  current  public 
views  on  the  subject.  Accordingly,  MMS 
has  used  the  1983  comments  in 
combination  with  comments  received  in 
response  to  the  March  1986  notice  of 
proposed  rulemaking  to  develop  this 
final  rule. 

As  is  the  case  under  current  rules, 
data  and  information  will  be  released 
when  a  lease  expires.  The  following  are 
examples  of  how  the  rule  will  trigger  the 
release  of  geological  data  and 
information  for  active  leases. 

For  a  lease  which  is  within  the 
primary  term  specified  in  the  lease,  all 
geological  data  and  analyzed  geological 
information  will  be  protected  for  an 
initial  period  of  2  years.  If,  during  those 
2  years,  a  block  has  been  offered,  such 
that  any  portion  of  the  block  is  within  50 
miles  of  the  well,  then  the  data  and 
information  will  be  released  at  the  end 
of  the  2  years.  If  not,  then  the  data  and 
information  will  be  protected  until  60 
days  after  a  blodc  is  offered  within  50 
miles  of  the  well  from  which  the  data 
and  information  were  generated. 
At  the  end  of  the  primary  term 
specified  in  the  lease,  all  geological  data 
and  analyzed  geological  information 
that  has  been  protected  for  2  years  or 
more  will  be  released.  After  that  time, 
all  geological  data  and  analyzed 
geologic  information  will  be  released  2 
years  after  they  were  submitted, 
regardless  of  whether  the  data  and 
information  were  submitted  before  or 
after  the  primary  term  specified  in  the 
lease. 

In  each  case,  the  release  of  the  data 
and  information  is  controlled  by  the 
primary  term  specified  in  the  lease. 
Thus,  the  protection  period  will  not 
increase  as  a  result  of  lease  extensions 
due  to  suspension  of  production  or 
suspensions  of  op>erations. 

TTie  Department  of  the  Interior  (DOI) 
has  determined  that  this  rule  is  not 
expected  to  cause  an  increase  in  costs 
or  prices  to  consumers,  other  industries, 
or  governmental  entities.  Furthermore, 
this  rule  does  not  constitute  a  major  rule 
under  Executuve  Order  12291,  and 
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therefore,  a  regulatory  impact  analysis 
is  not  required. 

The  DOI  has  also  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because,  in  general,  the 
entities  that  engage  in  activities  onshore 
are  not  considered  small  due  to  the 
technical  complexities  and  financial 
resources  necessary  to  conduct  such 
activities. 

This  rule  does  not  contain  information 
collection  requiring  approval  under  44 
U.S.C.  3501  et  seq. 

Author  This  document  was  prepared 
by  John  V.  Mirabella,  Offshore  Rules 
and  Operations  Division,  Minerals 
Management  Service. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Investigations,  Oil  and  gas  exploration. 
Penalties,  Pipelines,  Public  lands- 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  12, 1987. 
William  D.  Bettenberg, 

Director,  Minerals  Management  Service. 

PART  250~[ AMENDED] 

For  the  reasons  set  forth  above.  30 
CFR  Part  250.3  is  amended  as  shown 
below. 

1.  The  authority  citation  for  Ptirt  250 
continues  to  read  as  follows: 

Authority:  Outer  Continental  Shelf  Lands 
Act.  43  U.S.C.  1331  et  seq..  as  amended,  92 
Stat.  629;  National  Environmental  Policy  Act 
of  1969.  42  U.S.C.  4332  et  seq.  (1970);  Coastal 
Zone  Management  Act  of  1972,  as  amended, 
16  U.S.C.  1451  et  seq. 

2.  Section  250.3  is  amended  to  revise 
paragraph  (b)  as  follows: 

S  250.3    Data  and  Information  to  b«  made 
available  to  the  public 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section  or  in  S  252.7  of  this 
chapter,  geological  data  and  analyzed 
geological  information,  submitted 
pursuant  to  the  requirements  of  this 
part,  shall  not  be  available  for  public 
inspection  without  the  consent  of  the 
lessee  except  under  one  of  the  following 


conditions  based  on  the  status  of  the 
lease  at  the  time  of  release  of  the  data 
or  information: 

(1)  For  leases  no  longer  in  effect  the 
data  and  information  will  be  released. 

(2)  For  a  lease  in  effect  and  within  the 
primary  term  specified  in  the  lease,  the 
data  and  information  may  be  released  2 
years  after  submission  of  the  data  or 
information  or  60  days  after  a  lease  sale 
such  that  any  portion  of  an  offered  block 
is  within  50  miles  of  the  well,  whichever 
is  later. 

(3)  For  leases  in  e^ect  and  beyond  the 
primary  term  specified  in  the  lease,  and 
data  and  information  will  be  released  2 
years  after  submission. 

(4]  For  all  leases,  the  data  and 
information  may  be  released  if  the 
Director  determines  that  release  of  such 
data  and  information  is  necessary  for 
the  proper  development  of  the  field  or 
area. 


(PR  Doc.  87-«994  Filed  4-21-87;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
USS  LEYTE  GULF 

AQENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  LEYTE  GULF  (CG- 
55]  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully,  with  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  cruiser.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 
EFFECTIVE  DATE:  April  9, 1987. 


FOR  FURTHER  INFORMATION  CONTACT: 

Captain  P.C.  Turner.  JAGC,  U.S.  Navy 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General  Navy  Department 
200  Stovall  Street  Alexandria,  VA 
22332-2400.  Telephone  number  (202) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  LEYTE  GULF  (CG-65)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
L  section  3(a),  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
function  as  a  Navy  ship.  The  Secretary 
of  the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  b  32  CFR  Part  706 

Marine  safety,  Navigation  (Water], 
Vessels. 

PART  706— {AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C  1605. 

§706^    [Amwided] 

2.  Table  Five  of  S  706.2  is  amended  by 
adding  the  following  vessel: 
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Dated:  April  9, 1987. 

Approved. 
lohn  Lehman, 
Secretory  of  the  Navy. 
|FR  Doc  87-9003  Filed  4-21-87;  8:45  am] 
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VETERANS  ADMINISTRATION 
38CFRPart21 

Veterans  Education;  Foreign  Medical 
Schools 

agency:  Veterans  Administration. 
AcnON:  Final  regulations. 

summary:  The  Administrator  of 
Veterans  Affairs  has  the  authority  by 
law  to  deny  or  discontinue  educational 
assistance  to  any  veteran  enrolled  in  an 
institution  of  higher  learning  not  located 
in  a  State  if  the  Administrator 
determines  that  the  enrollment  is  not  in 
the  best  interest  of  the  veteran  or  the 
Federal  Government.  The  Administrator 
is  exercising  this  authority  by  providing 
additional  criteria  a  foreign  medical 
school  must  meet  before  a  veteran's 
enrollment  in  the  school's  courses  may 
be  approved.  This  should  ensure  that  the 
medical  education  veterans  are 
receiving  abroad  is  comparable  to  that 
which  other  veterans  are  receiving  in 
the  United  States. 
EFFECTIVE  DATE:  March  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
June  C.  Schaeffer  (225).  Assistant 
Director  for  Education  Policy  and 
Program  Administration.  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Avenue  NW..  Washington,  DC  20420 
(202)  233-2092. 

SUPPLEMENTARY  INFORMATION:  On 
pages  32667  and  32668  of  the  Federal 
Register  of  September  15, 1988,  there 
was  published  a  notice  of  intent  to 
amend  Part  21  concerning  the  approval 
of  enrollments  of  veterans  and  eligible 
persons  in  foreign  medical  schools.  The 
notice  stated  that  except  for  some 
modifications  designed  to  make  certain 
criteria  consistent  with  Title  38,  United 


States  Code,  the  proposed  regulations 
agreed  with  the  regidations  used  by  the 
Department  of  Education  to  determine 
the  eligibility  of  foreign  medical  schools 
under  the  guaranteed  student  loan 
program  (34  CFR  601.1  through  601.7). 
Interested  persons  were  given  30  days  to 
submit  comments,  suggestions  or 
objections. 

The  VA  received  one  letter.  The 
writer  stated  that  he  agreed  with  the 
objective  of  bringing  VA  regulations  into 
agreement  with  those  used  in  the 
guaranteed  student  loan  program  to 
determine  the  eligibility  of  foreign 
medical  schools. 

During  the  comment  period  the  Higher 
Education  Amendments  of  1988,  Pub.  L 
99-498,  were  enacted  Section  435  of  that 
Act  requires  the  Secretary  of  Education 
to  issue  further  regulations  governing 
the  approval  of  foreign  medical  schools 
under  the  guaranteed  student  loan 
program.  The  law  contains  specific 
criteria  which  must  appear  in  the  new 
regulations.  These  included  a  minimum 
percentage  of  students  who  must  pass 
the  examinations  administered  by  the 
Educational  Commission  for  Foreign 
Medical  Graduates  when  less  than  60 
percent  of  the  students  enrolled  in  the 
school  are  nationals  of  the  coimtry  in 
which  the  school  is  located. 

It  appears  that  it  will  be  some  time 
before  the  Department  of  Education  will 
issue  these  regulations.  Waiting  for  the 
issuance  of  those  regulations  would 
considerably  delay  the  implementation 
of  those  regulations,  which  the  VA 
proposed  on  September  15, 1988.  Rather 
than  delay  implementation  of  those 
regulations  the  VA  is  making  them  final. 
Once  the  Department  of  Education 
adopts  regulations  which  include  the 
criteria  contained  in  the  Higher 
Education  Amendments  of  1986,  the  VA 
will  further  amend  its  regulations  to 
make  them  agree  with  those  of  the 
Department  of  Education. 

This  amended  final  regulation,  as 
originally  proposed,  contained  several 
references  to  the  Director  of  the  VA's 
Education  Service.  Due  to  an  internal 
reorganization  that  position  no  longers 
exists.  The  fmal  regulations  instead 
contain  references  to  the  Director  of  the 


VA's  Vodational  Rehabilitation  and 
Education  Service. 

The  VA  has  determined  that  this 
amended  Fmal  regulation  does  not 
contain  a  major  rule  as  that  term  is 
defined  by  E.0. 12291,  entitled  Federal 
Regulation.  The  regulation  will  not  have 
a  $100  mUlion  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  of  prices  for  anyone.  It 
will  have  no  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprised  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  amended  final 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  amended  final 
regulation,  therefore,  it  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  VA  does  not  believe  that 
the  Congress  intended  RFA  to  apply  to 
foreign  small  entities.  Even  if  this  were 
not  the  case,  the  number  of  small 
entities  affected  would  not  be 
substantial.  There  are  approximately 
125  foreign  medical  schools  with  courses 
approved  for  VA  training.  Although 
there  are  insufficient  data  available  to 
enable  the  VA  to  state  the  exact  number 
of  these  which  are  small  entities,  the  VA 
estimates  that  the  percentage  is  small.  A 
small  percentage  of  125  is  not 
substantial  number. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  regulations  are  64.111 
and  64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 


Federal  Register  /  Vol.  52.  No.  77  /  Wednesday.  April  22.  1987  /  Rules  and  Regulations 


13239 


Approved:  March  31, 1987. 
Thomas  K.  Tumags, 

Administrator. 

PART  21-{  AMENDED] 

38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education,  is 
amended  by  revising  5  21.4260  to  read 
as  follows: 

§21.4260    Co«irsa*  In  foraign  countriM. 

(a)  Approval  of  postsecondary  courses 
in  foreign  countries.  (1)  In  order  to  be 
approved  a  postsecondary  course 
offered  in  a  foreign  country  must  meet 
all  the  provisions  of  this  paragraph.  A 
course  offered  by  a  foreign  medical 
school  (other  than  one  located  in 
Canada)  must  also  meet  all  of  the 
provisions  of  paragraph  (b)  of  this 
section.  (38  U.S.C  1676) 

(i)  The  educational  institution  offering 
the  course  is  an  institution  of  higher 
learning,  and 

(ii)  The  course  leads  to  a  standard 
college  degree  or  its  equivalent. 

(2)  For  the  purpose  of  this  paragraph, 
a  degree  is  the  equivalent  of  a  standard 
college  degree  when  the  program 
leading  to  the  degree  has  the  same 
entrance  requirements  as  one  leading  to 
a  degree  granted  by  a  pubUc  degree- 
granting  institution  of  higher  learning  in 
that  country.  (38  U.S.a  1676;  Pub.  L 
96-466) 

(b)  Approval  of  courses  offered  by  a 
foreign  medical  school  In  addition  to 
meeting  all  the  criteria  stated  in 
paragraph  (a)  of  this  section,  a  course 
offered  by  a  foreign  medical  school 
(other  than  one  located  in  Canada)  must 
also  meet  all  of  the  following  criteria: 

(1)  The  school  satisfies  the  criteria  for 
listing  as  a  medical  school  in  the  World 
Directory  of  Medical  Schools  published 
by  the  World  Health  Organization 
(WHO). 

(2)  The  evaluating  bodies  (such  as 
medical  associations  or  educational 
agencies)  whose  views  are  considered 
relevant  by  the  Director,  Vocational 
Rehabilitation  and  Education  Service 
and  which  are  located  in  the  same 
country  as  the  school — 

(i)  Recognize  the  school  as  a  medical 
school,  and 
(ii)  Approve  the  school. 

(3)  The  school  provides,  and  in  the 
normal  course  requires  its  students  to 
complete,  a  program  of  clinical  and 
classroom  instruction  at  least  32  months 
long.  This  program  must  be— 

(i)  Supervised  closely  by  members  of 
the  school's  faculty,  and 

(ii)  Provided  either. 

(A)  Outside  the  United  States  in 
facilities  adequately  equipped  and 
staffed  to  afford  students 


comprehensive  clinical  and  classroom 
medical  instruction,  or 

(B)  Inside  the  United  States,  through  a 
training  program  for  foreign  medical 
students  which  has  been  approved  by 
all  the  medical  licensing  boards  and 
evaluating  bodies  whose  views  are 
considered  relevant  by  the  Director, 
Vocational  Rehabilitation  and 
Education  Service. 

(4)  The  school  has  graduated  classes 
during  each  of  the  two  12-month  periods 
immediately  preceding  the  date  on 
which  the  VA  receives  the  school's 
application  for  approval  of  its  courses. 

(5)  The  Director,  Vocational 
Rehabilitation  and  Education  Service 
shall  withdraw  approval  of  any  course 
when  the  course  or  the  school  offering  it 
fails  to  meet  any  of  the  approval  criteria 
in  this  section  or  in  Chapter  36,  Title  38. 
United  States  Code. 

(6)  In  making  the  decisions  required 
by  this  paragraph,  the  Director. 
Vocational  Rehabilitation  and 
Education  Service  may  consult  with  the 
Secretary  of  Education.  The  Director 
may  review  any  information  about  a 
foreign  medical  school  which  the 
Secretary  may  make  available.  (38 
U.S.C  1678) 

(c)  Approval  of  enrollments  in  foreign 
courses.  (1)  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
Veterans  Administration  will  approve 
the  enrollment  of  a  veteran  of  eligible 
person  in  a  course  offered  by  an 
educational  institution  not  located  in  a 
State  when — 

(i)  The  veteran  or  eligible  person 
meets  the  eligibility  and  entitlement 
requirements  of  $5  21.1040  through 
21.1045,  S§  21.3040  through  21.3046  or 
SS  21.5040  and  21.5041,  as  appropriate: 

(ii)  The  veteran's  or  eligible  person's 
program  of  education  meets  the 
requiremenU  of  S  21.4230  or  {  21 J230  as 
appropriate:  and 

(iii)  The  course  meets  the 
requirements  of  this  section  and  all 
other  applicable  VA  regulations. 

(2)  The  VA  may  deny  or  discontinue 
the  payment  of  educational  assistance 
allowance  to  a  veteran  or  eligible  person 
pursuing  a  course  in  an  institution  of 
higher  learning  not  located  in  a  State 
when  the  VA  finds  that  the  veteran's  or 
eligible  person's  enrollment  is  not  in  the 
best  interest  of  the  veteran,  eligible 
person  or  the  Federal  Government.  (38 
U5.C.  1676) 

[FR  Doc  87-8953  Filed  4-21-87;  8:45  am) 
MUMQ  COM  USO-OI-tl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-3001S7A;  Fm.-318«-2] 

Ammonium  Nitrate  and  Urea;  Pestickle 
Tolerance  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  This  rule  exempts  ammonium 
nitrate  and  urea  from  the  requirement  of 
a  tolerance  when  used  as  inert 
ingredients  (adjuvant/intensifier  for 
herbicides)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
regulation  was  requested  by  BASF  Corp. 

EFFECTIVE  DATE  Effective  on  April  22, 
1987. 

AOORESS:  Written  objections  may  be 
submitted  to  the  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT.  By 

mail;  Rosalind  Gross,  Registration 
Support  and  Emergency  Response 
Branch,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460. 

Office  location  and  telephone  number 
Rm.  718.  CM  #2. 1921  Jefferson  Davis 
Highway.  ArUngton.  VA  ?97n7  703-557- 
7700. 

SUPPLEMENTARY  INFORMATION:  FPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  January  7, 1987  (52 
FR  563),  which  announced  that  BASF 
Corp.,  Parsippany.  N)  07054,  had 
requested  that  40  CFR  180.1001(d)  be 
amended  by  establishing  exemptions 
from  the  requirement  of  a  tolerance  for 
ammonium  nitrate  and  urea  when  used 
as  inert  ingredients  (adjuvant/intensifier 
for  herbicides)  in  pesticide  formulations 
applied  to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carageenan  and  modified  cellulose: 
wetting  and  spreading  agents; 
propellents  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 
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In  the  proposed  rule.  EPA  stated  the 
basis  for  a  determination  that  when 
used  in  accordance  with  good 
agricultural  practices,  these  ingredients 
are  useful  and  do  not  pose  a  hazard  to 
humans  or  the  environment.  EPA  has 
initiated  new  review  procedures  for 
tolerance  exemptions  for  inert 
ingredients.  Under  these  procedures  the 
Agency  conducts  a  review  of  the  data 
base  supporting  any  prior  clearances, 
the  data  available  in  the  scientific 
literature,  and  any  other  relevant  data. 
Ammonium  nitrate  and  urea  were 
subjected  to  these  new  review 
procedures.  Based  on  these  new  review 
procedures  and  the  indirect  food  use 
clearance  for  ammonium  nitrate  under 
21  CFR  176.180  and  the  direct  food  use 
clearance  for  urea  under  21  CFR 
184.1923,  the  Agency  has  determined 
that  no  additional  test  data  will  be 
required  to  support  this  regulation. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  pesticides  are  considered  useful 
for  the  purposes  for  which  the 
exemptions  are  sought.  It  is  concluded 
that  the  exemptions  from  the 
requirement  of  a  tolerance  will  protect 
the  public  health.  Therefore,  the 
regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  April  9, 1987. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 


2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredients  as  follows: 

S  180.1001    Exemptions  from  tiM 
requirwiMnt  of  a  toteranc*. 

•        •        *        *        • 


UmtU 


Ums 


Anvnoniuni 
fiMi(l0  (CAS 

Rag.Na 

e48*-52-Z). 


Urea  (CAS 
Raf.r4a 
57-13-6). 


Ad)uwBnl/  inlvnaWw  fof  futK- 


AdttnwA/  InMnaffiar  tar  har- 


[FR  Doc.  87-8674  Filed  4-21-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[General  Docket  Na  79-144;  FCC  87-«3] 

Environmental  Evaluation  of 
Radlofrequency  Radiation  From  FCC- 
Regulated  Services 

agency:  Federal  Communications 
Commission  (FCC). 
action:  Final  rule. 

SUMMARY:  This  item  amends  Part  1  of 
the  Commission's  Rules  to  categorically 
exclude  certain  FCC-regulated  services 
from  routine  environmental  evaluation 
for  potential  htmian  exposure  from 
radiofrequency  (RF)  radiation.  Other 
designated  services  must  make  such  an 
evaluation.  This  item  is  a  consequence 
of  the  Commission's  legal 
responsibilities  under  the  National 
Environmental  Policy  Act  of  1969. 
EFFECTIVE  DATE:  May  26, 1987. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Robert  F.  Cleveland,  Office  of 
Engineering  and  Technology,  FCC, 
telephone  (202)  653-6169. 
SUPPt^MENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Second 
Report  and  Order,  General  Docket  79- 
144.  FCC  87-63,  Adopted  February  12, 
19B7,  and  Released  April  9, 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC. 


The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800,  2100  M  Street,  NW.. 
Suite  140,  Washington,  DC  20037. 

Summary  of  Second  Report  and  Order 

1.  This  Second  Report  and  Order 
amends  the  FCC's  Rules  to  further 
define  Commission  policy  regarding 
evaluation  of  potentially  hazardous 
human  exposure  to  radiofrequency  (RF) 
radiation  emitted  by  FCC-regulated 
facilities  and  operations. 

2.  In  the  earlier  Report  and  Order  (50 
FR 11151;  3/20/85)  in  this  proceeding  the 
Commission  amended  its  rules  in  Part  1 
implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  amendment  provided  that 
potential  human  exposure  to 
environmental  RF  radiation  would  be 
explicitly  evaluated  at  the  time  of 
licensing  or  authorization  of  designated 
FCC-regulated  services.  At  the  same 
time,  a  Further  Notice  of  Proposed  Rule 
Making  (50  FR  10814;  3/18/85)  proposed 
that  most  other  FCC-regulated  services 
would  be  categorically  excluded  from 
such  routine  environmental  evaluation. 
This  proposal  was  based  on  the  premise 
that  Uiese  other  services  do  not 
generally  cause  excessive  human 
exposures  due  to  such  factors  as  their 
low  operating  power,  intermittent  use.  or 
relative  inaccessibility. 

3.  We  requested  comment  on  our 
proposal  for  categorical  exclusion  and. 
also,  we  asked  for  responses  to  a  list  of 
specific  questions  relating  to  this  issue. 
TTie  comments  received  generally 
supported  the  Commission's  proposed 
exclusions,  and  much  useful  information 
and  data  were  submitted  in  response  to 
the  list  of  questions.  The  comments  and 
responses  are  summarized  in  Appendix 
C  of  this  item. 

4.  This  item  amends  S  1.1307(b)  of  the 
FCC  Rules  and  Regulations  by 
specifying  that  routine  environmental 
evaluation,  with  regard  to  RF  radiation 
exposure  will  only  be  required  for 
services  licensed  or  approved  under  the 
following  Parts  of  the  Rules:  Part  5 
(experimental  radio).  Part  25  (satellite 
communications).  Part  73  (radio  and 
television  broadcast).  Part  74,  Subpart  A 
(experimental  broadcast),  and  Part  74. 
Subpart  G  (low  power  television).  All 
other  PCC-regulated  services  are 
categorically  excluded  from  routine 
environmental  evaluation  for  RF 
radiation  as  outlined  in  Part  1. 

5.  In  addition  to  our  proposal  for 
categorical  exclusion,  we  had  also 
requested  comment  on  a  second 
proposal  to  require  routine 
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environmental  evaluation  under  Part  1 
of  the  Rules  for  ship  earth  stations.  This 
proposal  was  based  on  our  tentative 
conclusion  that  these  transmitters  might 
cause  excessive  exposures  to  RF 
radiation.  We  have  modified  this 
original  proposal,  and,  in  an 
accompanying  Third  Notice  of  Proposed 
Rule  Making  we  are  proposing  to  amend 
Part  80  of  the  FCC  Rules  to  add  a 
requirement  that  ship  earth  stations  and 
ship  radar  stations  not  cause  excessive 
exposure  to  RF  radiation. 

6.  With  the  attached  item  the 
Commission  continues  its  development 
of  policy  regarding  the  issue  of  human 
exposure  to  RF  radiation  emitted  from 
FCC-regulated  sources.  This  policy  can 
basically  be  summarized  as  follows.  The 
larger,  more  powerful,  or  more 
accessible  RF  sources  must  be  evaluated 
for  their  potential  to  cause  excessive 
and  possibly  hazardous  exposures.  This 
evaluation  could  take  place  either  at  the 
time  of  a  Commission  action  on  an 
application,  or.  in  the  case  of  ship  earth 
stations  and  ship  radar  stations,  we  are 
proposing  to  establish  a  specific 
requirement  for  manufacturers  and 
users.  The  very  lai^e  number  of 
relatively  low-powered,  inaccessible,  or 
intermittent  sources  will  be 
categorically  excluded  from  evaluation, 
unless  required  on  an  ad  hoc  basis  by 
the  Commission  or  FCC  staff. 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  Section 
604,  a  final  regulatory  flexibility  analysis 
has  been  prepared.  It  is  available  for 
public  viewing  as  part  of  the  full  text  of 
this  decision,  which  may  be  obtained 
from  the  Commission  or  its  copy 
contractor. 

8.  This  item  has  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  recordkeeping,  labeling, 
disclosure,  or  record  retention 
requirements;  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

Ordering  Clauses 

9.  Accordingly,  it  is  ordered  that, 
effective  May  26, 1987,  Part  1  of  the 
Commission's  Rules  and  Regulations, 
Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below  and  that  this  amendment 
will  be  applicable  to  applications  filed 
on  or  after  this  effective  date. 

List  of  SubjecU  in  47  CFR  Part  1 

Practice  and  procedure.  National 
Environmental  Policy  Act. 
Radiofrequency  radiation. 


Rule  Changes 

Part  1,  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  Sections  4(i),  4(j).  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U5.C.  154(i),  I54{j),  and  303{rl. 

2.  Section  1.1307  is  amended  by 
revising  the  note  following  paragraph  (b) 
as  follows: 

§1.1307    Actions  which  may  hav«  a 
significant  environmental  effect,  for  which 
environmental  assessments  (EAs)  must  be 
prepared. 

Note.— The  provisions  of  paragraph  (b) 
shall  only  apply  to  facilities  and  operations 
licensed  or  authorized  under  Parts  5,  25,  73, 
and  74  (Subparts  A  and  G  only)  of  the  FCC 
Rules  and  Regulations.  Facilities  and 
operations  hcensed  or  authorized  under  other 
Parts  or  Subparts  of  the  FCC  Rules  and 
Regulations  shall  be  categorically  excluded 
from  consideration  under  this  paragraph 
unless  such  exclusion  is  superseded  by 
actions  taken  by  the  Commission  under  the 
provisions  of  paragraphs  (c)  or  (d)  of  this 
section. 


Federal  Communications  Commission. 

WiUiam  J.  Tricarico. 

Secretary. 

[PR  Doc.  87-8956  Filed  4-21-87;  8:45  am] 

BILUNQ  COM  C712-01-M 


47  CFR  Part  15 
[GEN  Docket  85-231] 

Non-licensed  Operation  of  Perimeter 
Protection  Systems;  Correction 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule;  correction. 


summary:  On  February  27, 1987,  the 
Commission  adopted  a  Report  and 
Order  in  GEN  Docket  85-231  to  provide 
for  the  non-licensed  operation  of 
perimeter  protection  systems  in  the  54- 
72  and  76-88  MHz  bands  under  Part  15 
of  the  Rules.  This  document  corrects  an 
error  in  that  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Liliane  Volcy,  Technical  Standards 
Branch,  Office  of  Engineering  & 
Technology,  (202)  653-7316. 
SUPPLEMENTARY  INFORMATION:  The  full 
text  of  the  Commission's  Report  and 
Order,  GEN  Docket  85-231,  FCC  87-75. 
adopted  February  27. 1987.  released 


March  13. 1987,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street  NW.. 
Washington,  DC  20037. 

S  15.324    [Corrected] 

The  Commission's  Report  and  Order  , 
52  FR  9296  (March  24, 1987)  is  corrected 
by  removing  on  page  9298  under 
S  15.324(b)  the  words  "76-78  MHz"  and 
inserting,  in  their  place,  the  words  "76- 
88  MHz." 

Federal  Communications  Commission. 

William  J.  Tricaiico. 

Secretary. 

[FR  Doc.  87-8968  Filed  4-21-87;  8:45  am] 

Btumo  COOE  e712.01-« 


47  CFR  Part  73 

[MM  Docket  No.  86-221;  RM-5296] 

Radio  Broadcasting  Services;  Grover 
CIty.CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
FM  Channel  297B1  for  Channel  296A  at 
Grover  City,  CA.  and  modifies  the  Class 
A  license  of  Station  KLOl(FM),  in 
response  to  a  petition  filed  by  R  and  L 
Broadcasters.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  May  28, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  ]oyner.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  18  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-221, 
adopted  March  27. 1987,  and  released 
April  14, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Couimission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202(b)    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  California 
by  revising  Channel  297B1  to  read 
Channel  296A  at  Grover  City. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  87-8965  Filed  4-21-87;  8:45  am] 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-100;  RM-50311 

Radio  Broadcasting  Services;  Morgan 
Hill  and  Freedom,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
FM  241A  to  Morgan  Hill,  CA.  as  that 
community's  first  local  service,  and 
substitutes  Channel  298A  for  240A  at 
Freedom,  CA,  in  response  to  a  petition 
filed  by  Eric  R.  Hilding  and  Claudia  W. 
Bartosiewicz.  With  this  action,  this 
proceeding  is  terminated. 

dates:  Effective  May  28, 1987;  The 
window  period  for  filing  applications  on 
Channel  241A  at  Morgan  Hill.  CA  will 
open  on  May  29, 1987,  and  close  on  June 
29, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau 
(202)  634-6530.  concerning  the  allotment. 
Questions  related  to  the  application 
process  should  be  addressed  to  Dennis 
Williams.  Chief,  FM  Branch.  Mass 
Media  Bureau,  (202)  632-6908. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-100. 
adopted  March  19. 1987.  and  released 
April  14, 1987.  The  full  text  of  this 
Commission  decision  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  iRoom  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
140.  Washington,  DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  by  adding 
Morgan  Hill.  Channel  241A,  under 
California. 

Federal  Communications  Commission. 

Bradley  P.  Holmes. 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  87-8961  Filed  4-21-87;  8:45  am] 

BILUNQ  CODE  e712-«1-M 

47  CFR  Part  73 

[MM  Docket  No.  86-72;  RMs-5073;  5240; 
5404;  $405;  5406] 

Radio  Broadcasting  Services; 
Columbia,  Greenwood,  Hartsvllle, 
Lexington,  North  Augusta  and  West 
Columbia,  SC 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Chancel  248C1  for  Channel  250  at 
Columbia.  SC,  and  modifies  the  license 
of  Station  WCOS  to  specify  operation 
on  the  newly  allocated  channel,  thus 
eliminating  long-standing  egregious 
short-spacings  between  Station  WCOS 
and  three  co-  or  adjacent  channel 
stations,  at  the  request  of  the  licensee. 
WCOS,  Inc.;  allocates  Channel  253A  to 
Lexington,  SC.  as  the  community's  first 
local  FM  service,  at  the  request  of 
Standard  Broadcasting,  Inc.;  allocates 
Channel  253A  to  Hartsville.  SC.  at  the 
request  of  Hartsville  Broadcasting 
Company.  Inc.;  and  on  the  Commission's 
own  motion  reallocates  Channel  261A 
from  Columbia  to  West  Columbia,  to 
reflect  its  actual  use  there  by  Station 
WSGQ.  Charmel  253A  can  be  allocated 
to  Lexington  and  Hartsville  in 
compliance  with  the  Conunission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  Channel  248C1  can  be 
allocated  to  Columbia  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
used  at  Station  WCOS'  transmitter 
location.  The  request  of  South  Carolina 
Educational  TV  Commission  to  allocate 
Channel  248C2  to  Greenwood.  SC.  and 
reserve  it  for  noncommercial 
educational  use  is  denied  since  it  would 


require  Station  WCOS  at  Columbia  to 
involuntarily  downgrade  its  operation 
on  its  present  charmel  or  to  relocate  its 
transmitter  and  operate  on  Channel 
253C1.  The  request  of  Gospel  Radio.  Inc. 
to  allocate  Channel  248A  to  North 
Augusta.  SC,  is  denied  since  it  would 
require  Station  WCOS  and  the  affected 
stations  to  remain  operating  short- 
spaced.  Whh  this  action,  this  proceeding 
is  terminated. 

dates:  Effective  May  28. 1987;  The 
window  period  for  filing  applications  for 
Channels  253A  at  Hartsville  and 
Lexington.  SC.  will  open  on  May  29, 
1987.  and  close  on  June  29. 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-72. 
adopted  March  25. 1987.  and  released 
April  14. 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended! 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  for  South  Carolina  is 
amended  by  deleting  Channels  250  and 
261A  and  adding  Channel  248C1  at 
Columbia,  adding  Charmel  253A  at 
Hartsville.  adding  Channel  253A  at 
Lexington,  and  adding  Channel  261A  at 
West  Columbia. 

Bradley  P.  Holmes, 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  87-8964  Filed  4-21-87;  8:45  am] 

BILUtM  CODE  (712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  66-341;  RM-5331] 

Radio  Broadcasting  Services;  Lowrry, 
SD 

agency:  Federal  Communications 
Commission. 
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ACTION:  Final  rule. 


SUMMARY:  This  document  allocates 
Channel  264  to  Lowry,  South  Dakota,  as 
the  community's  first  local  FM  service, 
at  the  request  of  the  South  Dakota  State 
Board  of  Directors  for  Educational 
Television.  Channel  264  can  be 
allocated  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  With  this 
action,  this  proceeding  is  terminated. 
dates:  Effective  May  28, 1987;  The 
window  period  for  filing  applications 
will  open  on  May  29, 1987,  and  close  on 
June  29, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-341, 
adopted  March  27, 1987,  and  released 
April  14, 1987.  The  full  text  of  thiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73<-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  for  South  Dakota  is  amended 
by  adding  Lowry,  Channel  264. 

Mark  N.  Lipp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  87-8963  Filed  4-21-87;  8:45  amj 
eiujNO  cooe  ctiz-oi-m 


47  CFR  Part  73 

[MM  Docket  No.  ee-259;  RM-5274] 

Radio  Broadcasting  Services;  Cruz 
Bay,  Virgin  Islands 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
222B  to  Cruz  Bay,  Virgin  Islands,  as  that 
community's  first  FM  service,  at  the 


request  of  Christopher  ZoUer.  A  site 
restriction  of  6.2  Itilometers  (3.9  miles) 
east  of  the  community  is  required.  With 
this  action,  this  proceeding  is 
terminated. 

dates:  Effective  May  28, 1987.  The 
window  period  for  filing  applications 
will  open  on  May  29, 1987,  and  close  on 
June  29, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 

S'JPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-259, 
adopted  March  27, 1987,  and  released 
April  14, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 
Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under  Virgin 
Islands  by  adding  Channel  222B  to  Cruz 
Bay. 

Mark  N.  Upp, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[VR  Doc.  87-8962  Filed  4-21-87;  8:45  amJ 

BllXnra  CODE  C712-01-M 


47  CFR  Part  97 

[PR  Docket  No.  8ft-161] 

Amendment  of  the  Amateur  Radio 
Service  Rules  To  Expand  the 
Privileges  Available  to  Novice 
Operators 

AGENCY:  Federal  Communications 

Commission. 

action:  Request  for  stay  denied. 

summary:  The  FCC  expanded  the 
requirements  of  the  written  examination 
for  the  Novice  Operator  license, 
effective  March  21, 1987.  Martin 
Schwartz  of  Ameco  Publishing 


Corporation  sought  a  temporary  stay 
until  July  21, 1987,  so  that  small 
businesses  would  not  experience 
significant  monetary  losses  due  to 
obsolete  inventory  of  test  preparation 
materials.  The  FCC  said  that  the  mere 
allegation  of  adverse  financial  impact, 
without  more,  is  insufficient  to  show 
irreparable  injury  warranting  a  stay. 
The  FCC  found  that  other  parties  who 
had  already  published  new  materials 
would  like  suffer  injury.  The  FCC  also 
found  that  a  stay  would  not  be  in  the 
public  interest  since  Novices  should 
possess  the  greater  knowledge  that 
would  come  from  preparing  for  the 
expanded  examination. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio.  Examinations,  Radio. 

Older 

Adopted:  March  25, 1987. 

Released:  April  13, 1987. 

By  the  Deputy  Chief.  Private  Radio  Bureau. 

In  the  matter  of  amendment  of  the  amateur 
radio  service  rules  to  expand  the  privileges 
available  to  novice  operators:  PR  Docket  No. 
86-161.  RM  5022  RM-5038,  RM  5023  RM-5251. 
RM  5024  RM-5281.  and  RM  5025  RM-5282. 

1.  On  February  10, 1987,  the  FCC 
released  a  Report  and  Order  in  this 
proceeding  which  expanded  the 
operating  privileges  of  Novice  operator 
licensees  in  the  amateur  service.  Since 
proficiency  examinations  are  required  in 
this  service,  the  FCC  concomitantly 
expanded  the  requirements  of  the 
written  examination  for  the  Novice 
operator  Hcense.  The  effective  date  of 
this  action  was  March  21, 1987. 

2.  On  March  11, 1987,  Martin  Schwartz 
of  Ameco  Publishing  Corporation  filed  a 
petition  to  temporarily  stay  the  effective 
date  of  the  expanded  examination 
requirement.'  He  sought  to  avoid 
"significant  monetary  losses  to  many 
small  businesses  including  distributors, 
and  publishers,  as  well  as  clubs  and 
individuals  who  purchased  materials 
which  were  rendered  obsolete  overnight 
by  the  March  21st  date."  Schwartz 
requested  that  the  new  examination 
requirements  go  into  effect  July  21, 1987, 


'  Mr.  Schwartz  did  not  seek  to  stay  the  new 
operating  privileges. 
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3.  Before  a  grant  of  a  request  for  stay 
is  warranted,  the  petitioner  must 
demonstrate  that  a  failure  to  grant  a 
stay  would  lead  to  irreparable  injury, 
that  granting  the  stay  would  not  harm 
other  interested  parties  and  that  the  stay 
would  be  in  the  public  interest.  See, 
Pochahontas  Cable  TV,  Inc.  and 
Newport  TV  Cable,  Inc..  40  RR  2d  891 
(1977):  64  FCC  2d  998  (1977).  After 
consideration  of  Schwartz's  arguments, 
it  is  concluded  that  the  petitioner  has 
not  demonstrated  that  a  stay  is 
warranted. 

4.  The  irreparable  injury  that 
Schwartz  seeks  to  show  is  presumably 
to  be  found  in  an  obsolete  inventory  of 
test  preparation  materials,  although  he 
has  provided  no  estimate  of  the 
magnitude  or  value  of  such  inventory. 
However,  the  mere  allegation  of  adverse 
fmancial  impact,  without  more,  is 
insufficient  to  show  irreparable  injury 
warranting  a  stay.  See,  Wisconsin  Gas 
Co.  V.  FERC.  758  F2d  669  (D.C.  Cir., 
1985). 

5.  As  to  the  other  factors  required  for 
a  stay,  we  find  that  other  interested 
parties  are  likely  to  be  injured  by  a 
grant  of  the  relief.  Other  parties  have 
published  materials  in  reliance  on  the 
rules  we  adopted.  Grant  of  a  stay  here 
would  harm  them  by  invahdating  the 
products  they  have  brought  to  the 
market. 

6.  Finally,  Schwartz  asserts  that 
grandfathering  Novices  who  pass  the 
old  test  during  the  requested  interim 
period  makes  more  sense  than  causing 
"havoc  in  testing." 

7.  We  disagree.  Novice  Class 
operators  have  extensive  new  operating 
privileges.  To  help  prevent  interference, 
operational  problems  and  personal 
injury  from  operation  at  microwave 
frequencies,  Novices  should  possess  the 
greater  knowledge  that  would  come 
from  preparing  for  the  expanded 
examination. 

8.  In  view  of  the  foregoing,  we  find 
that  a  grant  of  the  stay  would  not  be  in 
the  public  interest. 

9.  Under  the  authority  delegated  by 
§  0.331  of  the  FCC  Rules,  It  is  ordered. 
That  the  Reqiiest  for  Stay  Is  Denied. 

Federal  CommunicationB  Commission. 

Ralph  A.  Haller, 

Deputy  Chief.  Private  Radio  Bureau. 

[FR  Doc.  87-8967  Filed  4-21-87  8:45  am) 
BILUNG  COOE  6712-01-11 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parte  No.  246  (Sub-No.  2)] 

Practice  and  Procedure;  Fees  for 
Services  Performed  In  Connection 
With  Licensing  and  Related  Services  * 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

SUtHMARV:  On  December  18, 1986,  at  51 
FR  4S348,  the  Commission  published  a 
notice  reopening  its  1984  user  fee 
decision  [published,  as  corrected,  at  49 
FR  27154  (July  2, 1984)]  and  its  1985  user 
fee  decision  [published,  as  corrected,  at 

50  FR  47224  (November  15, 1985)]  and 
seeking  comments  on  the  proposed 
adjustments  to  the  fee  schedule  required 
by  the  decision  in  Central  &  Southern 
Motor  Freight  Tariff  Ass'n  Inc.  v.  United 
States,  777  F.2d  722  (D.C.  Circuit  1985). 

In  this  decision  the  Commission 
adopts  the  proposed  modifications 
which  will  increase  the  Commission's 
filing  fee  for  the  Fee  Item  (74),  the  filing 
of  tariffs,  rate  schedules  and  contracts, 
including  supplements,  to  $8.00  per 
series  transmitted  and  which  will 
change  two  items  in  the  1984  schedule. 

The  proposed  1986  fee  schedule 
update  is  adopted. 

Further,  the  description  of  the  Fee 
Item  (60)  of  the  schedule  relating  to 
formal  complaints  is  clarified. 
EFFECTIVE  DATE:  June  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  King,  (202]  275-7428. 
SUPPLEMENTAL  INFORMATION:  As  a  result 
of  the  court's  decision  in  Central  6r 
Soutiiern  Motor  Freight  Tariff  Ass'n, 
Inc.  V.  United  States,  777  F.2d  722  (D.C 
Cir.  1985),  the  Commission  has  reviewed 
its  calculation  of  the  operations 
overhead  cost  factor  used  to  develop 
fees  for  performing  services  for  the 
pubic  and  its  calculations  of  the  specific 
costs  for  the  tariff  filing  fee.  In  the  notice 
of  proposed  rulemaking  (NPR),  the 
Commission  proposed  to  modify  its 
calculations  of  the  operations  overhead 
cost  factor  and  the  calculation  of  the 
tariff  filing  fee.  No  comments  were 
received  from  the  public  on  the 
Commission's  proposals.  Accordingly, 
those  proposals  are  being  adopted. 
Based  on  actual  budget  data,  the 
Commission  has  changed  its  calculation 


'  This  decision  embraces  Ex  Parte  No.  246  (Sub- 
No.  3).  Regulations  Governing  Fees  for  Services— 
1985  Update.  2  ICC  2d  23  (198S)  and  Ex  Parte  Na 
246  (Sub-No.  4).  Regulations  Gcvemuig  Feet  for 
Services  Parformad  In  Connection  With  Liceaaing 
and  Belated  Services— 1986  Update. 


of  operations  overhead  costs  from  10.82 
percent  to  9.34  percent  for  its  1984  fee 
schedule.  Since  the  Commission's  fees 
are  set  at  levels  lower  than  its  fully 
distributed  costs  (due  to  a  rounding 
down  procedure),  the  recalculation  of 
operations  overhead  has  little  effect  on 
the  actual  fee  levels.  Only  two  fee  items 
on  the  1984  schedule  will  change:  Fee 
Item  (42),  A  notice  or  petition  to 
discontinue  passenger  train  service, 
should  have  been  established  at  $8,200 
rather  than  $8,300,  and  Fee  Item  (44).  An 
application  for  use  of  terminal  facihties 
or  other  applications  under  49  U.S.C. 
11103,  should  have  been  established  as 
$5,200  rather  than  $5,300.  Anyone  who 
filed  either  type  of  application  between 
July  2, 1984,  and  November  4, 1985, 
when  the  1984  fee  schedule  was  in  effect 
would  be  entitled  to  a  refund  of  $100.  A 
review  of  the  Commission's  fee  records 
shows  that  no  such  filings  were  made 
during  that  time  period.  Therefore, 
refunds  are  not  required. 

Upon  re-examination,  the  direct  labor 
cost  for  processing  tari^  filings  has  been 
calculated  at  $3.35.  The  fully  allocated 
cost  level  for  1984  should  have  been 
$5.98.  Thus  our  calculation  of  $4.86  in 
our  1984  fee  decision  (which  produced  a 
fee  of  $4.00)  was  lower  than  our  our 
actual  costs.  In  1985,  the  tariff  filing  fee 
increased  to  $5.00,  when  fees  were 
adjusted  to  reflect  1985  costs  of  services. 
However,  based  upon  the  change  in 
direct  labor  noted  above  and  taking  into 
consideration  update  factors  for  1985, 
the  tariff  filing  fee  must  be  increased  to 
$6.00  because  our  fully  allocated  costs 
for  processing  a  tariff  filing  is  $6.17. 

We  will  make  the  increase  in  the  tariff 
filing  fee  effective  on  June  1, 1987,  to 
provide  adequate  time  for  our  staff  to 
notify  those  persons  who  use  our 
monthly  tariff  filing  billing  system. 
The  Commission  is  required  to 

recalculate  its  costs  for  providing   

services  to  public  annually.  See  49  CFR 
1002.3.  In  our  NPR  we  outlined  our 
projected  fee  costs  for  1986.  There  was 
no  increase  in  direct  labor  costs  because 
there  was  no  Governmental  general 
schedule  wage  increase.  Our  general 
and  administrative  expenses  decreased 
slightly  in  1986,  which  resulted  in 
slightly  lower  fully  distributed  costs. 
Since  no  decrease  ia  substantial  enough 
to  cause  any  reductions  in  fees,  there 
will  be  no  change  in  the  Commission's 
fee  schedule  for  1986  other  than  the 
change  in  the  tariff  filing  fee  discussed 
above. 

It  has  been  brought  to  our  attention 
that  there  have  been  questions  raised  as 
to  whether  the  filing  fee  of  $500  for  Fee 
Item  (60)  would  apply  to  a  formal 
complaint  against  a  transportation 
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broker  because  the  descnpuon  of  that 
fee  item  reads.  "A  complaint  alleging 
unlawful  rate  or  practices  of  carriers." 
That  fee  was  intended  to  cover  any  type 
of  formal  complaint  filed  against  any 
regulated  entity.  Complaints  filed 
pursuant  to  49  U.S.C.  11701  against  a 
broker  or  a  complaint  against  a  freight 
forwarder  of  household  goods  are 
included  in  that  fee  category.  See 
Appendix  D,  Fee  Item  (60),  1964  User 
Fee  Decision.  1.  ICC  2d  60.  Accordingly, 
the  item  description  (60)  is  modified  to 
read,  "A  complaint  alleging  unlawful 
rates  or  practices  of  carriers,  property 
brokers  or  freight  forwarders  of 
household  goods. 

This  decision  should  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources.  Nor 
should  it  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  die  full  decision,  write  to  T.S. 
Infosystems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423  or  call  289-4357 
(D.  C.  Metropolitan  area). 


List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practices  and 
procedures  and  Common  carriers. 

It  is  ordered: 

(1)  The  Commission's  decisions  of 
April  25. 1984,  and  September  19, 1985, 
are  reopened,  modified  and 
supplemented  to  the  extent  set  for  in  the 
decision. 

(2)  The  filing  fees  for  Fee  Item  (42) 
contained  in  our  1984  fees  schedule  is 
reduced  to  $6,200  and  die  filing  fee  for 
Fee  Item  (44)  contained  in  the  1984  fee 
schedule  is  reduced  to  $5,200. 

(3)  The  final  rules  are  adopted. 
These  rules  will  be  effecdve  on  June  1. 
1987. 

(4)  The  fee  schedule  adopted  in  our 
1985  User  Fee  Decision,  2  ICC  2d  23 
(1985),  as  modified  in  this  decision,  is 
adopted  as  the  Commission's  1986  fee 
schedule. 

Decided:  April  13, 1987. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  L.amboley.  Commissioners 
Sferretf.  Andre  and  Simmons. 
Norata  R.  McGee. 
Secretary. 


Title  49  of  die  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1002— FEES 

1.  In  Part  1002  the  authority  citation 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  533,  31  U.S.C.  9701.  and 
49  U.S.C.  10321. 

2.  In  1002.2  paragraphs  (f)  (60)  and 
(74)  are  revised  as  follows: 

•        *        «        •        * 

(60)  A  complaint  alleging  unlawful 
rates  or  practices  of  carriers,  property 
brokers  or  freight  forwarders  of 
household  goods — $500.00. 

(74)  The  filing  of  tariffs,  rate 
schedules,  and  contracts,  including 
supplements — $6.00  per  series 
transmitted. 


[FR  Doc.  87-9002  Filed  4-21-87;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  puMc  of  the 
proposed  issuance  of  ni\es  and 
regulations.  The  purpose  of  tt>ese  notices 
IS  to  gwe  tnterested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  Id 

Rural  Labor 

agency:  Department  of  Agriculture. 

action:  Proposed  rule. 


summary:  Section  302(a)  of  the 
Immigration  Reform  and  Control  Act  of 
1986.  Pub.  L.  No.  9»-e03  (hereinafter 
referred  to  as  the  "Act")  states  that 
"seasonal  agricultural  services"  means 
"the  performance  of  field  work  relating 
to  planting,  cultural  practices, 
cultivating,  growing  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities,  as 
defined  in  regulations  by  the  Secretary 
of  Agriculture."  This  authorized  the 
Secretary  of  Agriculture  to  publish 
regulations  defining  the  fruits,  the 
vegetables,  and  the  other  perishable 
commodities  in  which  the  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing,  and  harvesting  will 
be  considered  "seasonal  agricultural 
services"  for  the  purposes  of  the  Act. 
This  notice  proposes  regulations  to 
define  the  words  and  terms  necessary  to 
carry  out  the  responsibility  of  the 
Secretary  under  section  302(a)  of  the 
Act. 

DATE:  Comments  must  be  received  no 
later  than  May  13, 1987? 
ADDRESS:  Send  comments  to  room  227- 
E,  United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue.  SW.,  Washington,  DC  20250. 
Written  comments  received  may  be 
inspected  in  Room  227-E  of  the 
Administration  Building,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

French,  Acting  Special  Assistant  (for 
Labor  Affairs)  to  the  Assistant  Secretary 
for  Economics,  Room  227-E,  United 
States  Department  of  Agriculture,  14th 
and  Independence  Avenue,  SW.. 


Washington.  DC  20250.  phone  (202)  447- 

4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Act  makes  it  illegal  for  employers 
to  employ,  recruit,  or  hire  undocumented 
aliens  in  the  United  States  and  imposes 
penalties  upon  employers  who  violate 
the  Act.  This  prohibition  implements 
one  of  the  purposes  of  the  Act,  which  is 
to  reduce  the  flow  of  illegal  aliens  into 
the  United  Syates,  in  part,  by  reducing 
the  incentive  of  the  employment 
opportunities  available  in  this  country. 
At  the  same  time.  Congress  recognized 
that  many  of  the  agricultural  employers 
in  the  nation  were  dependent  upon 
illegal  dien  workers  to  meet  their 
production  and  harvesting  needs.  To 
address  the  needs  of  those  agricultural 
employers,  the  Act  created  the  Special 
Agricultural  Workers  program. 

Prior  to  the  enactment  of  the  Act,  the 
Immigration  and  Nationality  Act 
established  a  program  for  the 
importation  of  alien  workers  to  perform 
temporary  services  or  labor.  8  U.S.C. 
1101(a){15)(H)(ii)(b).  The  H-2  program, 
as  it  is  popularly  referred  to,  provides 
for  the  employment  of  temporary  alien 
workers  by  employers  certified  by  the 
Department  of  Labor  to  have  a  shortage 
of  qualified  domestic  workers.  The 
existing  H-2  program  was  deemed  to  be 
insufficient  to  meet  the  needs  of  certain 
agricultural  employers.  In  an  effort  to 
fulfill  the  labor  requirements  of  such 
employers.  Congress  created  the  H-2A 
program  in  the  Act.  8  U.S.C. 
1101(aKl5)(H)(ii)(a).  The  H-2A  program 
in  essence  is  a  revised  version  of  the  H- 
2  program  with  shorter  time 
requirements. 

As  a  result  of  testimony  offered  by 
agricultural  employers  in  hearings, 
Congrsss  was  convinced  that  the  H-2A 
program  was  too  structured  to  meet  the 
needs  of  certain  "agricultural  interests, 
particularly  western  growers  of 
perishable  agricultural  commodities  .  .  . 
who  have  come  to  rely  heavily  on  the 
existence  of  an  undocumented  work 
force."  p.  83,  H.R.  Rep.  No.  682,  Part  1. 
99th  Gong.,  2nd  Sess.  (1986).  In  a  further 
effort  to  meet  the  needs  of  these  growers 
of  perishable  agricultural  commodities, 
the  Act  amended  the  Immigration  and 
Nationality  Act  to  create  a  class  of 
immigrant  aliens  called  Special 
Agricultural  Workers.  Section  302  of  the 
Act.  The  Special  Agricultural  Workers 


program  is  restricted  to  aliens  who  have 
resided  and  worked  in  the  United  States 
for  qualifying  periods  identified  by  the 
Act  while  performing  seasonal 
agricultural  services.  "Seasonal 
agricultural  services"  are  defined  by  the 
Act  to  be  "field  work  related  to  planting, 
cultural  practices,  cultivation,  growing, 
and  harvesting  of  fruits  and  vegetables 
of  every  kind  and  other  perishable 
commodities,  as  defined  by  the 
Secretary  of  Agriculture." 

Under  the  Special  Agricultural 
Workers  program  of  the  Act,  alien 
workers  that  have  performed  seasonal 
agricultural  services  in  this  country  for  a 
prescribed  period  of  time  are  permitted 
to  apply  for  temporary  residence  in  the 
United  States.  The  proposed  rule 
essentially  determines  the  particular 
fruits,  vegetables,  and  other  perishable 
commodities  in  which  an  alien  worker 
may  perform  field  work  to  qualify  as 
having  performed  seasonal  agricultural 
services.  The  Immigration  and 
Naturalization  Service  (INS)  accepts 
applications  from  the  alien  workers  and 
considers  them  in  light  of  the  proposed 
rule.  The  INS  will  determine  which 
special  agricultural  workers  shall  be 
admitted  into  the  United  States  for 
temporary  residence. 

ExplanatioQ 

The  legislative  history  of  the  Act 
indicates  that  Congress  considered 
several  different  factors  which  could  be 
used  to  help  in  identifying  other 
perishable  commodities.  Included 
among  the  factors  considered  were, 
whether  the  field  work  is  seasonal,  and 
whether  the  labor  demand  is 
unpredictable.  The  legislative  history 
does  not  reflect  clearly  congressional 
intention  on  the  meaning  of  "fruits  and 
vegetables  of  every  kind." 

In  an  effort  to  comply  with 
congressional  intent  regarding  the  fruits, 
vegetables,  and  other  perishable 
commodities  to  be  included  within  the 
definition  of  "seasonal  agricultural 
services,"  consideration  was  given  to 
creating  an  exhaustive  list  of  the 
commodities  to  be  included  and  to 
seeking  an  extant  list  of  commodities 
that  included  the  necessary 
commodities.  Lists  are  cumbersome  and 
rarely  exhaustive.  For  that  reason, 
broad,  generic  definitions  are  being 
proposed. 

The  effort  in  carrying  out  the 
responsibility  of  the  Secretary  of 
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Agriculture  to  promulgate  definitions 
also  entailed  defining  several  other 
terms  in  this  proposed  rule.  The  terms 
defined  in  the  proposed  rule  are  "critical 
and  unpredictable  labor  demands," 
"field  work."  "fruits."  "horticultural 
specialties."  "other  perishable 
commodities."  "seasonal."  "seasonal 
agricultural  services,"  and  "vegetables." 
A  definition  for  each  of  these  terms  is 
needed  to  understand  the  fruits, 
vegetables,  and  perishable  commodities 
that  arc  to  be  included  within  the 
definitions  of  "seasonal  agricultural 
services." 

"Critical  and  unpredictable  labor 
demands"  is  defined  to  make  it  clear 
that  the  use  of  alien  workers  is 
predicated  upon  unpredictable 
circumstances  and  the  more  immediate 
needs  for  labor  which  result  from  those 
circumstances.  Typical  of  the 
circumstance  which  creates  the  critical, 
yet  unpredictable  demand  for  labor  is 
weather  or  other  climate  conditions.  As 
a  result,  a  labor  force  would  be  needed 
on  shori  notice. 

"Field  work"  is  defined  to  clarify  the 
types  of  activities  that  workers  may 
perform  on  agricultural  land  that  will 
qualify  as  "seasonal  agricultural 
services." 

"Fruits"  is  defined  in  general 
botanical  terms. 

"Horticultural  specialties"  is  defined 
to  identify  a  group  of  perishable 
commodities  that  are  neither  fruits  nor 
vegetables;  but  are  produced  as  a  result 
of  seasonal  field  work  and  have  critical 
and  unpredictable  labor  demands. 

"Other  perishable  commodities"  is 
defined  to  include  a  broad  group  of 
commodities  that  are  neither  frudts  nor 
vegetables;  but  are  produced  as  a  result 
of  seasonal  field  work,  and  have  critical 
and  unpredictable  labor  demands. 

"Seasonal"  is  defined  to  delineate  the 
period  during  which  any  seasonal 
agricultural  service  is  performed.  The 
definition  makes  it  clear  that  a  person 
who  is  employed  seasonally  may  still  be 
employed  throughout  the  year  while 
performing  different  seasonal 
agricultural  services. 

"Seasonal  agricultural  services"  is 
defined  exactly  as  set  out  in  the  Act. 

"Vegetables"  is  defined  in  general 
botanical  terms. 

The  Secretary  determined  that  the 
term  "fruits  and  vegetables  of  every 
kind"  leaves  little  discretion  in  the 
identification  of  the  particular  fruits  and 
vegetables  to  be  included  within  the 
definition  of  "seasonal  agricultural 
services." 

Adoption  of  a  botanical  definition  is 
reasonable  because  of  its  dear  scientific 
basis.  It  is  recognized  that  this 
approach,  while  scientifically  and 


legally  sound,  could  lead  to  certain 
commonly  perceived  incongruities.  C 
Wilson  and  W.  Loomis  Botany  (5th  Ed. 
1971)  note  the  popular  misconceptions 
regarding  fruits  and  vegetables: 

Conhiaion  becloud*  tt>e  use  of  the  terms 
fruit  and  vegetable.  Many  fruits,  swch  as  the 
fomato.  squash,  cucumber,  com,  md  eggplant 
are  popularly  called  vegetables.  From  a 
botanical  standpoint  these  are  fruits,  and 
they  may  be  distinguished  from  vegetables  if 
the  definition  of  fruits  is  kept  in  mind.  A  fruit 
always  develops  from  a  flower  and  is  always 
composed  of  at  least  one  ripened  and  mature 
ovary  with  which  may  be  fused  other  parts  of 
stnictures  associated  with  the  flower.  Any 
edible  part  of  the  plant  that  does  not  conform 
to  this  definition  of  a  fruit  should  be 
classified  a  vegetable. 

While  the  botany  hterature  in  defining 
fruits  and  vegetables  makes  reference  to 
their  being  edible,  it  is  clear  from  the 
context  in  which  these  definitions  are 
discussed  that  the  reference  is  to 
consumption  of  the  fruit  or  vegetable  by 
humans.  Thus,  "human  edible"  has  been 
made  an  explicit  part  of  the  botanical 
definitions  of  fruits  and  vegetables  in 
this  proposed  rule. 

The  requirement  in  the  proposed  rule 
that  the  fruits  or  vegetables  be  human 
edible  comports  with  congressional 
intent,  especially  given  the  distinction 
drawn  by  Congress  between  fruits  and 
vegetables  as  opposed  to  other 
perishable  commodities.  While  the 
broad  botanical  definitions  in  this 
proposed  rule  include  virtually  all  fruits 
and  vegetables,  it  is  estimated  that  few 
additional  alien  workers  will  be  eligible 
to  be  admitted  as  Special  Agricultural 
Workers  as  a  result.  "Other  perishable 
commodities"  is  essentially  a  listing  of 
those  commodities  that  are  not  fruits  or 
vegetables;  but  are  produced  as  a  result 
of  seasonal  field  work,  and  have  critical 
and  unpredictable  labor  demands. 

The  commodities  excluded  do  not 
meet  these  criteria.  For  example,  certain 
commodities  are  excluded  because  they 
are  not  produced  as  a  result  of  field 
work  as  that  term  is  defined  in  this 
proposed  regulation.  Commodities 
excluded  based  upon  this  expression  of 
congressional  intent  include  bh^, 
livestock,  animal  specialties  and  the 
like. 

Regulatory  Impact 

USDA  has  reviewed  this  proposed 
rule  in  accordance  with  Executive  Order 
No.  12291  £md  has  determined  that  it  is 
not  a  major  rule.  Under  the  framework 
of  the  Act.  the  INS  will  use  this 
proposed  rule  to  assist  it  in  determining 
which  special  agricultural  workers  will 
be  admitted  to  the  United  States  for 
temporary  residence.  Thus,  the  primary 
benefits  of  this  proposed  rule  are 


internal  to  the  operation  of  the  United 
States  government. 

This  action,  in  and  of  itself.  »vill  not 
have  a  significant  effect  on  the  economy 
and  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  proposed  rule  defines  fruits, 
vegetables,  other  perishable 
commodities,  and  other  related  and 
necessary  terms  to  clarify  the  term 
"seasonal  agricultural  services."  The 
proposed  rule  does  not  contain  any 
compliance  or  reporting  requirements,  or 
any  timetables.  The  proposed  rule  will 
f.ssist  the  INS  in  determining  the  special 
agricultural  workers  to  be  admitted  for 
temporary  residence.  Thus,  the  proposed 
rule,  in  and  of  itself,  will  have  no 
significant  impact  upon  small  entities. 

Paper  Reduction  Act 

This  proposed  rule  does  not  require 
additional  procedures  or  paperwork  not 
required  already  by  law.  Therefore,  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3502  et  seq.)  are 
inapplicable. 

National  Environmental  Policy  Act 

This  proposed  rule  will  not  have  an 
impact  upon  the  environment. 

List  of  Subjects  in  7  CFR  Part  Id 

Immigration,  Rural  labor. 

1.  In  7  CFR  a  new  Part  Id  "Rural 
Labor — Immigration  Reform  and  Control 
Act  of  1986 — Definitions"  is  proposed  io 
be  added  after  Part  ic,  to  read  as 
follows: 

PART  Id— RURAL  LABOR- 
IMMIGRATION  REFORM  AND 
CONTROL  ACT  OF  1986— 
DEFINITIONS 

Sec. 

Id.l  Scope. 

ld.2  Critical  and  unpredictable  labor 

demands. 

ld.3  Field  work. 

ld.4  Fruits. 

ld.5  Horticultural  specialties. 

ld.6  Other  perishable  commodities. 

ld.7  Seasonal. 

ld.6  Seasonal  agricultural  services. 

ld.9  Vegetables. 

Aotliority:  SecUon  302(h)  of  Pub.  L  No. 
99-603:  100  SUL  3422. 
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§  1d.1    Scope. 

The  following  definitions  are 
applicable  only  to  the  Immigration 
Control  and  Reform  Act  of  1986.  Pub.  L 
No.  99-603,  and  are  published  to  fulfill 
the  Secretary's  responsibilities  under 
that  Act.  Unless  otherwise  indicated, 
any  list  in  this  part  is  for  illustrative 
purposes  and  is  not  intended  to  be  an 
exclusive  list  of  all  of  the  commodities 
to  be  included  or  excluded. 

§  1d.2    Critical  and  unpredictabte  labor 
demands. 

"Critical  and  unpredictable  labor 
demands"  means  that  a  60  day  period 
during  which  field  work  is  to  be  initiated 
cannot  be  predicted  with  any  certainty. 

§1d.3    Field  work. 

"Field  work"  means  any  employment 
performed  on  agricultural  lands  for  the 
purpose  of  planting,  cultural  practices, 
cultivating,  growing,  harvesting,  drying, 
processing,  or  packing  any  fruits, 
vegetables,  or  other  perishable 
commodities.  These  activities  have  to  be 
performed  on  agricultural  land  in  order 
to  produce  fruits,  vegetables,  and  other 
perishable  commodities,  as  opposed  to 
those  activities  that  occur  in  a 
processing  plant  or  packinghouse.  Thus, 
the  drying,  processing,  or  packing  of 
fruits,  vegetables,  and  other  perishable 
commodities  in  the  field  and  the  "on  the 
field"  loading  of  transportation  vehicles 
are  included.  Operations  using  a 
machine,  such  as  a  picker  or  a  tractor,  to 
perform  these  activities  on  agricultural 
land  are  included.  Supervising  any  of 
these  activities  shall  be  considered 
performing  the  activities. 

§1d.4    Fruits. 

"Fruits"  means  the  human  edible  parts 
of  plants  which  consist  of  the  mature 
ovaries  and  fused  other  parts  or 
structures,  which  develop  from  flowers 
or  infiorescence. 

§  ld.5    Horticultural  specialties. 

"Horticultural  specialties  '  means  field 
grown,  containerized,  and  greenhouse 
produced  nursery  crops  which  include 
juvenile  trees,  shrubs,  seedlings, 
budding,  grafting  and  understock,  fruit 
and  nut  trees,  small  fruit  plants,  vines, 
ground  covers,  foliage  and  potted  plants, 
cut  flowers,  herbaceous  annuals, 
biennials  and  perennials,  bulbs,  corms, 
and  tubers. 

§  1d.6    Other  perishable  commodities. 

"Other  perishable  commodities ' 
means  those  commodities  which  do  not 
meet  the  definition  of  fruits  or 
vegetables,  that  are  produced  as  a  result 
of  seasonal  field  work,  and  have  critical 
and  unpredictable  labor  demands.  This 
includes  Christmas  trees,  cut  fiowers. 


herbs,  hops,  horticultural  specialties, 
Spanish  reeds  (arundo  donax),  spices, 
sugar  beets,  and  tobacco.  Commodities 
that  do  not  experience  critical  and 
unpredictable  labor  demands  such  as 
aquacultural  products,  birds,  cotton, 
dairy  products,  earthworms,  fish 
including  oysters  and  shellfish,  fur 
bearing  animals  and  rabbits,  hay  and 
other  forage  and  silage,  honey,  horses 
and  other  equines,  livestock  of  all  kinds 
including  animal  specialties,  poultry  and 
poultry  products,  trees,  soybeans,  sugar 
cane,  wildlife,  and  wool,  are  not 
considered  perishable  commodities. 

§  1d7    Seasonal 

"Seasonal"  means  the  employment 
pertains  to  or  is  of  the  kind  performed 
exclusively  at  certain  seasons  or  periods 
of  the  year.  A  worker  who  moves  from 
one  seasonal  activity  to  another,  while 
employed  in  agriculture  or  performing 
agrfcultural  labor,  is  employed  on  a 
seasonal  basis  even  though  he  or  she 
may  continue  to  be  employed  during  the 
year. 

§  ids    Seasonal  agricultural  service*. 

"Seasonal  agricultural  services" 
means  the  performance  of  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing,  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities. 

§1d.9    Vegetables. 

"Vegetables"  means  the  human  edible 
leaves,  stems,  roots,  or  tubers  of 
herbaceous  plants. 

Done  at  Washington,  DC,  this  20th  day  of 
April  1987. 
Peter  C.  Meyers, 
Acting  Secretary  of  Agriculture. 
[PR  Doc.  87-fll25  Filed  4-21-87;  8:45  am] 
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Commodity  Credit  Corporation 
7  CFR  Part  713 

Cotton  Loan  Deficiency  Payments 

agency:  Commodity  Credit  Corporation, 
U.S.  Department  of  Agriculture  (USDA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  purpose  of  this  proposed 
rule  is  to  amend  the  regulations 
governing  loan  deficiency  payments  for 
the  1987  through  1990  crops  of  upland 
cotton.  Under  the  proposed  rule,  if  loan 
deficiency  payments  are  made  available 
with  respect  to  a  crop  of  upland  cotton, 
a  producer  of  eligible  upland  cotton  may 
forego  loan  eligibility  on  one  or  more 
bales  of  upland  cotton  and  instead 
receive  a  loan  deficiency  payment  based 


upon  the  quantity  of  eligible  cotton  the 
producer  agrees  not  to  pledge  as  loan 
collateral.  A  determination  to  receive  a 
loan  deficiency  payment  with  respect  to 
a  portion  of  a  producer's  total  upland 
cotton  production  will  not,  under  the 
proposed  rule,  affect  the  eligibility  of  the 
producer's  remaining  production  to  be 
pledged  to  the  Commodity  Credit 
Corporation  as  security  for  a  price 
support  loan. 

DATE:  Comments  must  be  received  on  or 
before  May  22, 1987,  to  be  assured  of 
consideration. 

ADDRESS:  Send  comments  to  Director, 
Cotton,  Grain  and  Rice  Price  Support 
Division,  USDA-ASCS,  P.O.  Box  2415, 
Washington,  DC  20013.  All  written 
submissions  made  pursuant  to  this  rule 
will  be  made  available  for  public 
inspection  in  Room  3627-South  Building, 
USDA,  between  the  hours  of  8:15  a.m. 
and  4:45  p.m.,  Monday  through  Friday. 
FOR  FURTTHER  INFORMATION  CONTACT: 
Beverly  Pritts,  Cotton.  Grain  and  Rice 
Price  Support  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
U.S.  Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC  20013.  Phone: 
(202)  447-8374. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  classified  as  "not  major". 
It  has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this 
proposed  rule  applies  are:  Commodity 
Loans  and  Purchases — 10.051  and 
Cotton  Production  Stabilization— 10.052 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  provisions  of  this 
proposed  rule  since  the  Commodity 
Credit  Corporation  ("CCC")  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  proposed  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


Fei 


action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1985). 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  OMB  Numbers 
0560-0004,  0560-0030,  0560-0050.  0560- 
0071,  0560-0084,  and  0560-0092  have 
Jeen  assigned. 

Loan  Deficiency  Program 

Currently,  the  regulations  at  7  CFR 
713.55  provide  that,  as  a  condition  of 
eligibility  for  a  loan  deficiency  payment, 
eligible  producers  must  agree  to  forego 
obtaining  a  price  support  loan  on  their 
total  farm  production. 

In  order  to  provide  producers  more 
flexibility  in  making  their  marketing 
decisions,  it  has  been  determined  that 
these  regulations  should  be  amended  to 
allow  eligible  producers  of  upland 
cotton  to  obtain  loan  deficiency 
payments  with  respect  to  their 
production  on  a  bale-by-bale  basis  for 
the  1987  and  subsequent  crops  of  upland 
cotton. 

The  public  is  invited  to  comment  on 
these  proposed  amendments. 
Consideration  will  be  given  to  any  data, 
views,  and  recommendations  that  may 
be  received  relating  to  these  issues. 

List  of  Subjects  in  7  CFR  Part  713 

Cotton,  Feed  grains,  Price  support 
programs.  Wheat,  Rice. 

Accordingly,  the  regulation  at  Part  713 
of  Title  7  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  713-FEED  GRAfN,  RfCE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
Part  713  continues  to  read  as  follows: 

Authority:  Sees.  101A,  103A.  105C.  107C, 
107D.  107E,  109. 113,  401,  403.  503.  504,  505 
506,  507,  508.  and  509  of  the  Agricultural  Act 
of  1949.  as  amended;  99  Stat.  1419.  as 
amended.  1407,  as  amended.  1395.  as 
amended.  1444. 1383.  as  amended.  1448;  91 
Stat.  960.  as  amended.  950.  as  amended.  63 
Stat.  1054.  as  amended.  99  Stat.  1461.  as 
amended.  1462. 1463,  1464  (7  U.S.C  1441-1. 
1444-1, 1444b.  1445b.  1445b-2,  1445b-3. 
1445l>-4, 1445d.  1445h,  1421. 1423.  and  1461 
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through  1469);  sec.  1001  of  the  Food  Security 
Act  of  1985,  as  amended,  90  SUt.  1444  (7 
U.S.C.  1308);  sec.  1001  of  the  Food  and 
Agriculture  Act  of  1977,  as  amended,  91  Stat. 
950,  as  amended  (7  U.S.C.  1309). 

2.  Section  713.55  is  revised  to  read  as 
follows: 

§  713.55    Loan  deficiency  program. 

[a)  The  Secretary  will  announce 
whether  loan  deficiency  payments  will 
be  made  available  to  producers  on  a 
farm  for  a  specific  crop  for  a  corp  year. 

(b)  Loan  deficiency  payments  on 
wheat,  feed  grains,  rice  and  1986  crop  of 
upland  cotton. 

(1)  In  order  to  be  eligible  to  receive 
loan  deficiency  payments  if  such 
payments  are  made  available  for  a  crop 
of  wheat,  feed  grains,  rice,  or  the  1986 
crop  of  upland  cotton,  the  producer  of 
such  commodity  must: 

(i)  Comply  with  all  of  the  program 
requirements  to  be  eligible  to  obtain 
loans  or  purchases  in  accordance  with 
Parts  1421  and  1427  of  this  title; 

(ii)  Agree  to  forego  obtaining  such 
loans  or  purchases;  and 

(iii)  Otherwise  comply  with  all 
program  requirements. 

(2)  The  loan  deficiency  payment 
applicable  to  a  crop  of  wheat,  feed 
grains,  rice,  or  the  1986  crop  of  upland 
cotton  shall  be  computed  by  multiplying 
the  loan  payment  rate,  as  determined  in 
accordance  with  paragraph  (d)  of  this 
section,  by  the  quantity  of  the  crop  the 
producer  is  eligible  to  pledge  as 
collateral  for  a  price  support  loan  in 
accordance  with  Parts  1421  and  1427  of 
this  title  but  not  to  exceed  the  product 
obtained  by  multiplying: 

(i)  The  individual  farm  program 
acreage  for  the  crop  determined  in 
accordance  with  §  713.108  by 

(ii)  The  farm  program  payment  yield 
for  the  farm  provided  in  §  713.6. 

(c)  Loan  deficiency  payments  on  1967 
and  subsequent  crops  of  upland  cotton. 

(1)  In  order  to  be  eligible  for  any  loan 
deficiency  payments  if  such  payments 
are  made  available  for  a  crop  of  upland 
cotton,  the  producer  must: 

(i)  Comply  with  all  of  the  program 
requirements  to  be  eligible  to  obtain 
loans  in  accordance  with  Part  1427  of 
this  title; 

(ii)  Agree  to  forego  obtaining  such 
loans  on  the  quantity  of  upland  cotton 
with  respect  to  which  a  loan  deficiency 
payment  is  requested:  and 

(iii)  Otherwise  comply  with  all 
program  requirements. 

(2)  The  loan  deficiency  payment 
applicable  to  a  crop  of  upland  cotton 
shall  be  computed  by  muitiplving  the 
loan  payment  rate,  determined  in 
accordance  with  paragraph  (c)  of  this 
section,  by  the  quantity  of  the  crop 


eligible  to  be  pledged  as  collateral  for  a 
price  support  loan  in  accordance  with 
Pari  1427  of  this  title  but  with  respect  to 
which  the  producer  agrees  to  forego 
obtaining  such  loan,  but  not  to  exceed 
the  product  obtained  by  multiplying: 

(i)  The  individual  farm  program 
acreage  for  the  crop  determined  in 
accordance  with  §  713.108  by 

(ii)  The  farm  program  payment  yield 
for  the  farm  provided  in  §  713.6. 

(d)  The  loan  payment  rate  for  a  crop 
shall  be  the  amount  by  which  the  level 
of  price  support  loan  originally 
determined  for  the  crop  exceeds  the 
level  at  which  CCC  has  announced,  in 
accordance  with  Parts  1421  and  1427  of 
this  title,  that  producers  may  repay  their 
price  support  loans. 

(e)  With  respect  to  upland  cotton,  an 
amount  not  to  exceed  one-half  of  such 
payment  may  be  made  and,  with  respect 
to  rice,  an  amount  not  to  exceed  one- 
half  of  such  payments  shall  be  made  in 
accordance  with  Part  770  of  this  chapter. 

Signed  at  Washington.  DC,  on  April  17, 
1987. 

Milt  |.  H«rl2, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc.  87-8982  Filed  4-21-87;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  86-NM-222-AD] 

Airworttiiness  Directives:  British 
Aerospace  Model  BAe-146  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARv:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  British  Aerospace  Model  BAe-146 
series  airplanes,  that  would  require 
periodic  inspection  and  replacement,  if 
necessary,  of  the  flap  system  torque 
limiters.  This  proposal  is  prompted  by 
reports  of  loss  of  primary  drive  of  the 
flap  torque  limiters  due  to  excessive 
sprocket  wear.  Failure  of  the  Hap  drive 
system  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  no 
later  than  June  15, 1987. 
ADDfiESSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
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Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-222-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  Librarian.  Box 
17414.  Dulles  International  Airport. 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Colder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by 
Administration  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  data 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  86-NM-222-AD,  17900 
Pacific  Highway  South,  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has.  in  accordance 
with  existing  provisions  of  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  Model  BAe-146 
airplanes.  There  have  been  reports  of 


loss  of  primary  drive  of  the  flap  system 
torque  limiters  due  to  excessive 
sprocket  wear.  Failure  of  the  flap  drive 
system  could  result  in  reduced 
controllability  of  the  airplane. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  No.  27-A54.  Revision  1, 
dated  April  22. 1986.  which  described 
procedures  for  inspection  of  the  torque 
limiter  drive  sprocket  splines  for 
excessive  backlash,  and  replacement,  if 
necessary.  The  CAA  has  classified  this 
alert  service  bulletin  as  mandatory. 
British  Aerospace  has  also  issued 
Service  Bulletin  27-54-70193A.  Revision 
1,  dated  lune  3, 1986.  which  describes  a 
modification  of  the  flap  drive  system 
which,  if  accomplished,  terminates  the 
need  for  the  repetitive  inspections 
described  in  Alert  Service  Bulletin  27- 
A54. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States, 
and  AD  is  proposed  that  would  require 
repetitive  inspections  of  the  torque 
limiter  drive  sprocket  splines  and 
replacement,  if  necessary,  in  accordance 
with  BAe  Alert  Serivce  Bulletin  27-A54. 
Revision  1.  dated  April  22. 1986. 
Modification  of  the  flap  drive  system  in 
accordance  with  BAe  Service  Bulletin 
27-54-70193A.  Revision  1.  dated  June  3. 
1986,  would  constitute  terminating 
action  for  the  repetitive  inspection 
requirements. 

It  is  estimated  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  12 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $14,400  per  inspection 
cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  iavolves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($480).  A  copy 
of  a  draft  regulatory  evaluation 


prepared  for  tnis  action  is  contained  in 
the  regulatory  docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Propoeed  Amendment 

PART  39-( AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§  39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  Model  BA&-146 
series  airplanes  listed  in  British 
Aerospace  BAe-146  Service  Bulletin 
27-54-7(n93A.  Revision  1.  dated  June  3, 
1986.  certificated  in  any  category. 
Compliance  required  within  60  days  after 

the  effective  date  of  this  AD. 
To  prevent  the  loss  of  primary  or 

secondary  drive  of  the  flap  system  torque 

limiter  output,  accomplish  the  following. 

unless  previously  accomplished: 

A.  Inspect  torque  limiter  drive  sprocket 
splines  for  excessive  backlash  and  replace,  if 
necessary,  in  accordance  with  BAe  Alert 
Service  Bulletin  27-A54,  Revision  1.  dated 
April  22. 1M8. 

B.  Repeat  the  following  inspections 
described  in  BAe  Service  Bulletin  27-A54. 
Revision  1,  dated  April  22, 1988; 

1.  Paragraph  2A:  at  intervals  not  exceeding 
600  landings. 

2.  Paragraph  2B:  at  intervals  not  exceeding 
200  landings. 

C.  Modification  of  the  flap  drive  system  in 
accordance  with  BAe  Modification  Service 
Bulletin  27-54-70193A,  Revision  1,  dated  June 
3, 1986.  terminates  the  repetitive  Inspection 
requirements  of  paragraph  B.,  above. 

D.  An  alternative  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

E  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplialunent  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian, 
P.O.  Box  17414.  Dulles  International 
Airport,  Washington.  DC  20014.  These 
documents  may  be  examined  at  the 
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FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  April  15, 
1987. 

Fraderick  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  87-fl945  Filed  4-21-87;  8:45  am) 

MLUNQ  CODE  MIO-IS-M 


14  CFR  Part  39 

[Dockst  No.  87-NM-2«-AO] 

Airworthiness  Directives:  Short 
Brothers  PLC  Model  SD3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Short  Brothers  PLC  Model 
SD3-eO  series  airplanes,  that  would 
require  installation  of  an  aluminum 
cover  to  protect  the  flight  data  recorder 
(FDR).  This  proposal  is  prompted  by 
reports  of  corrosion  of  circuit  cards  in 
the  electronic  section  of  the  recorder, 
which  has  resulted  in  the  inability  to 
obtain  data  from  the  FDR.  The  proposed 
AD  is  needed  to  prevent  the  loss  of 
information  that,  in  the  event  of  an 
accident,  may  be  used  to  determine  the 
cause  and.  thereby,  prevent  future 
accidents. 

DATES:  Comments  must  be  received  no 
later  than  June  15, 1987. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-26-AD,  17900  Pacific 
Highway  South,  C-689e6,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Shorts  Aircraft.  2011  Crystal  Drive. 
Suite  713.  Arlington,  Virginia  22202- 
3702.  This  information  may  be  examined 
af  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Judy  Colder,  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1967. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 


South,  C-68966,  Seattle,  Washington 

98166. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103).  Attention:  Airworthiness  Rules 
Docket  No.  87-NM-28-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  reports  of  corrosion  of  the  circuit 
cards  in  the  electronic  section  of  the 
flight  data  recorder  (FDR)  on  certain 
Short  Brothers  Model  SD3-60  airplanes. 
This  condition,  if  not  corrected,  would 
result  in  the  lack  of  recorded 
information  on  the  recording  tape.  In  the 
event  of  an  accident,  this  data  is  used  to 
determine  the  cause  and,  thereby, 
prevent  future  accidents. 

Short  Brothers  issued  Service  Bulletin 
SD360-31-O4.  Revision  2,  dated  October 
1986,  which  describes  the  installation  of 
a  cover  to  prevent  corrosion  in  the  FDR. 
The  CAA  has  classified  the  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 


Since  this  condition  to  exist  or 
develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  the 
installation  of  an  aluminum  cover  to 
protect  the  FDR,  in  accordance  with  the 
previously  mentioned  service  bulletin. 

It  is  estimated  that  43  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  average  labor 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $3,440. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
comphance  per  airplane  ($80.).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjecte  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.C.  1354(8),  1421  and  1423: 
49  U.S.C.  106(8)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

$39.13    [AnwnctMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brothers  PLC:  Applies  to  Model  SD3-60, 
serial  numbers  SH3601  through  SHseTg. 
certificated  in  any  category.  Compliance 
required  within  90  days  after  the  effective 
date  of  this  AO,  unless  previously 
accomplished. 
To  prevent  the  potential  for  the  loss  of 

recorded  information  from  the  flight  data 

recorder,  due  to  the  corrosion,  accomplish  the 

following: 
A.  Install  a  flight  data  recorder  cover  in 

accordance  with  the  Shoris  Service  Bulletin 

No.  SD360-31-04,  Revision  No.  2,  dated 

October  1986. 
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b.  inspect  the  instdiiea  lugnt  aata  recorder 
for  corrosion  of  the  circuit  cards  and  correct 
as  required  in  accordance  with  the 
appropriate  recorder  maintenance  manual. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Moutain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Shorts  Aircraft,  2011  Crystal 
Drive,  Suite  713.  Arlington,  Virginia 
22202-3702.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  April  15, 
1987. 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  87-8844  Filed  4-21-87;  8:45  amj 

BaUNQ  COM  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendment  to  Virginia 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSMRE  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Virginia  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Virginia 
program]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  would 
restore  the  phrase  "to  the  extent 
required  under  State  law"  to  the 
regulations  governing  subsidence 
protection  and  subsidence  control  plan 
requirements  with  respect  to  structures 
and  facilities.  This  notice  sets  forth  the 
times  and  locations  that  the  Virginia 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 


which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment  and  the  procedures  that  will 
be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  relating  to 
Virginia's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  May  22. 1987,  will  not 
necessarily  be  considered  in  the 
decision  process.  A  public  hearing  on 
the  adequacy  of  the  amendments  will  be 
held  upon  request  at  1:00  p.m.  on  May 
18. 1987  at  the  Big  Stone  Gap  Field 
Office.  Any  person  interested  in  making 
an  oral  or  written  presentation  at  the 
public  hearing  should  contact  Mr. 
William  R.  Thomas  at  the  Big  Stone  Gap 
Field  Office  by  the  close  of  business  on 
or  before  May  7, 1987.  If  no  one  has 
contacted  Mr.  Thomas  to  express  an 
interest  in  participating  in  the  hearing 
by  that  date,  the  hearing  will  not  be 
held.  If  only  one  person  has  so 
contacted  Mr.  Thomas,  a  public  meeting 
may  be  held  in  place  of  the  hearing.  If 
possible,  a  notice  of  the  meeting  will  be 
posted  in  advance  at  the  locations  listed 
under  "addresses". 
ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand-delivered  to:  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Attention:  Virginia  Administrative 
Record,  P.O.  Box  626,  Room  214.  Powell 
Valley  Square  Shopping  Center,  Route 
23,  Big  Stone  Gap,  Virginia  24219.  Copies 
of  the  proposed  amendment,  the  Virginia 
program,  the  Administrative  Record  on 
the  Virginia  program  and  a  listing  of  any 
scheduled  public  meetings  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for 
review  at  the  OSMRE  office  and  the 
office  of  the  Virginia  Division  of  Mined 
Land  Reclamation  listed  below.  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m., 
excluding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendments  by  contacting  the 
OSMRE  Big  Stone  Gap  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5315, 1100  "L" 
Street,  NW.,  Washington,  DC  20240. 
Telephone:  (202]  343^5492. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Big  Stone  Gap  Field 
Office.  P.O.  Box  626,  Room  214,  Powell 
Valley  Square  Shopping  Center.  Route 
23,  Big  Stone  Gap,  Virginia  24219. 
Telephone:  (703]  523-4303. 

Virginia  Division  of  Mined  Land 
Reclamation.  622  Powell  Avenue,  Big 
Stone  Gap.  Virginia  24219,  Telephone: 
(703)  523-2925. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Thomas,  Director,  Big 


Stone  Gap  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  P.O.  Box  626,  Room  214, 
Powell  Valley  Square  Shopping  Center, 
Route  23,  Big  Stone  Gap,  Virginia  24219; 
Telephone  (703]  523-4303. 
SUPPLEMENTARY  INFORMATION! 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Virginia  program  on  December  15, 
1981.  Information  pertinent  to  the 
general  background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval,  can  be  found  in 
the  December  15, 1981  Federal  Register 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12. 946.13  and 
946.15. 

II.  Submission  of  Amendment 

By  letter  dated  March  20, 1987 
(Administrative  Record  No.  VA-597). 
Virginia  submitted  a  proposed 
amendment  to  Sections  480-03- 
19.784.20(f](2]  and  480-03- 
19.817.121(c]{2]  of  its  Coal  Surface 
Mining  Reclamation  Regulations. 
Section  48O-O3-19.784.20(f)(2]  requires 
that  subsidence  control  plans  for 
underground  mines  include  a  description 
of  the  measures  to  be  taken  to  mitigate 
or  remedy  any  subsidence-related 
material  damage  to  structures  or 
facilities.  Section  480-03-19.817.121(c)(2) 
requires  that  the  permittee  of  an 
underground  mine  either  correct  any 
material  subsidence-caused  damage  to 
structures  or  facilities  or  compensate  the 
owner  of  such  structures  or  facilities  for 
the  full  amount  of  any  diminution  in 
value  resulting  frfim  subsidence.  The 
amendment  would  alter  the  damage 
correction  provisions  of  both  rules  by 
restoring  the  phrase  "to  the  extent 
required  under  State  law",  which,  as 
codified  at  30  CFR  946.12(b)(3),  was 
disapproved  in  the  rulemaking 
announcing  the  Director's  decision  on 
the  revised  set  of  Coal  Surface  Mining 
Reclamation  Regulations  submitted  by 
Virginia  by  letter  of  November  8, 1985 
(51  FR  42548-42555,  November  25. 1986). 

As  explained  in  Finding  9  of  the 
November  25, 1986  Federal  Register 
notice  (51  FR  42551),  the  Director 
disapproved  this  phrase  because,  on 
February  21, 1985,  the  Secretary 
suspended  an  identical  phrase 
contained  in  the  corresponding  Federal 
regulations  at  30  CFR  817.121(c)(2)  to 
comply  with  the  decision  of  the  U.S. 
District  Court  for  the  District  of 
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Columbia  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II)  (Civil 
Action  7^1144,  October  1. 1984).  The 
court  remanded  this  provision,  which 
specified  that  an  operator  need  be 
responsible  for  subsidence  damage  to 
structures  only  to  the  extent  required  by 
State  law.  for  failure  to  provide 
adequate  notice  and  opportunity  to 
comment  in  accordance  with  the 
Administrative  Procedure  Act. 

On  July  8. 1985,  OSMRE  reproposed  30 
CFR  817.121(c)(2)  as  promulgated  on  July 
1. 1983.  In  the  same  notice.  OSMRE  also 
requested  comment  on  proposed 
revisions  to  30  CFR  784.20.  On  February 
17. 1987.  after  considering  all  public 
comments,  OSMRE  promulgated  a 
revised  version  of  30  CFR  784.20  and 
repromulgated  30  CFR  817.121(c)(2)  as  it 
existed  prior  to  the  February  21, 1985 
suspension  notice  (52  FR  4860-4868). 
Under  these  rules,  operator 
responsibility  for  subsidence  damage  to 
structures  or  facilities  will  be 
determined  by  the  applicable  provisions 
of  State  law.  Therefore.  Virginia  has 
requested  that  the  Director  remove  his 
disapproval  of  similar  provisions  in  the 
Commonwealth's  regulations. 

III.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17.  OSMRE  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Virginia  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Virginia 
program,  and  the  Director  will  remove 
his  previous  disapproval. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Big  Stone  Gap,  Virginia  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  further  information 
CONTACT"  by  the  close  of  business  on 
May  7, 1987.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 


OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specific  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE  office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  FUTHER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  in  the  Administrative  Record. 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28. 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3.  4. 
7.  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 


3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  April  15. 1987. 

Brent  Walquist. 

Deputy  Director,  Operations  and  Technical 
Services. 

(FR  Doc.  87-6980  Filed  4-21-87;  8:45  am] 

BILUNQ  CODE  43«0-0S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-28;  RM-5109] 

Radio  Broadcasting  Services;  Frayser, 
IN;  Denial  of  Proposal 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  denial  of 
proposal. 

SUMMARY:  This  document  denies  a 
petition  filed  by  Earl  Daly  requesting  the 
allotment  of  Channel  225A  to  Frayser. 
Tennessee  because  petitioner  failed  to 
provide  information  as  to  the  provision 
of  city  grade  coverage  from  the 
available  site  area.  The  channel  cannot 
be  alloted  in  compliance  with  the 
Commission's  technical  requirements. 
With  this  action,  this  proceeding  is 
terminated. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-28. 
adopted  March  6, 1987,  and  released 
April  14, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  87-8960  Filed  4-21-87;  8:45  amj 

MLUNQ  COOC  6712-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  California  Freshwater 
Shrimp 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule^ ^^^ 

SUMMARY:  The  Service  proposes  to 
determine  the  California  freshwater 
shrimp  [Syncaris  pacifica)  to  be  an 
endangered  species.  The  species  is 
threatened  by  introduced  predatory  fish 
and  deterioration  or  loss  of  habitat 
resulting  from  water  diversion  and 
impoundments,  agricultural  activities 
and  development,  urbanization,  and 
water  pollution.  The  California 
freshwater  shrimp  is  known  from  only 
eleven  streams  in  Napa,  Marin,  and 
Sonoma  Counties,  California. 
Determination  of  this  animal  as 
endangered  would  implement  the 
protection  provided  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  seeks  comments 
and  relevant  data  from  the  public  on  this 
proposal. 

DATES:  Comments  from  all  Interested 
parties  must  be  received  by  June  22, 
1987.  Public  hearing  requests  must  be 
received  by  June  8, 1987. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  t)irector,  U.S.  Fish  and 
Wildlife  Service.  Lloyd  500  Building.  500 
NK  Multnomah  Street.  Suite  1692, 
Portland,  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 
SUPPtfMENTARY  INFORMATION: 

Background 

The  California  freshwater  shrimp, 
Syncaris  pacifica  (Holmes),  is  a 
decapod  ciustacean  of  the  family 


Atyidae.  Samuel  J.  Holmes  first 
described  S.  pacifica  as  Miersia 
pacifica  in  1895.  In  1900.  Holmes  erected 
a  new  genus,  Syncaris,  for  the  California 
atyids  based  on  notable  differences  in 
the  chelae  [pinchers)  and  rostrum  (horn- 
shaped  structure  between  the  eyes).  S. 
pacifica  can  be  distinguished  from 
Palaemonias,  the  only  other  atyid  genus 
in  the  United  States,  by  its  well- 
developed,  stalked  eyes.  It  is  the  only 
surviving  species  in  the  genus  Syncaris. 
Adults  may  reach  5  centimeters  (cm) 
(2Vi  indhes)  in  length.  Nearly 
transparent  in  water,  the  adults  appear 
out  of  water  to  be  greenish-gray  to 
almost  black  with  pale  blue  uropods 
(tail  fins).  An  adult  female  lays 
relatively  few  eggs.  (50-70.  Hedgpeth 
1975;  100-120.  Eng  1981).  While  she 
carries  the  eggs  on  her  body  for  8  to  9 
months,  slow  overwintering 
development  of  the  eggs  occurs.  During 
this  period,  many  larvae  die  due  to  adult 
female  death  and  genetic  or  embryonic 
developmental  problems.  As  a  result, 
the  number  of  embryos  emerging  from 
the  eggs  during  May  are  reduced 
typically  by  50  percent.  During  the  first 
summer,  larval  growth  is  rapid,  but 
sexual  maturity  is  not  reached  until  the 
second  summer. 

The  California  freshwater  shrimp  is 
endemic  to  gentle  gradient  (less  than  1 
percent),  low  elevation  (below  115 
meters  [380  feet]),  freshwater  streams  in 
Marin,  Napa,  and  Sonoma  Counties. 
California.  The  species,  a  true 
freshwater  shrimp,  inhabits  quiet 
portioas  of  tree-lined  streams  with 
underwater  vegetation  and  exposed  tree 
roots.  Once  common  in  the  streams  of 
the  three  counties.  S.  pacifica  now 
occurs  only  within  restricted  portions  of 
11  streams.  The  shrimp's  transparency, 
secretive  habits,  and  rapid  escape 
behavior  contribute  to  its 
inconspicuousness  and  make  it  difficult 
to  capture.  The  Califonia  Department  of 
Fish  and  Game  (CDFG)  attributed  the 
decline  in  shrimp  populations  primarily 
to  de^-adation  and  loss  of  their  habitat 
resulting  from  increased  urbanization, 
overgrazing,  agricultural  development, 
dam  construction,  and  water  pollution 
(CDFG  1980).  Essentially  compatible 
with  native  fish  species,  S.  pacifica  is 
threatened  by  the  introduction  of  exotic 
predators,  especially  fishs  of  the  sunfish 
family.  Because  of  the  species'  low 
reproductive  potential,  slow  maturity, 
restricted  distribution,  and  specialized 
habitat  requirements.  S.  pacifica  is 
particularly  vulnerable  to  habitat  loss 
and  predation  by  exotic  species  against 
whick  its  natural  defense  mechanisms 
are  ineffective. 

On  June  4. 1974.  the  Service  entered 
into  a  contract  with  the  Sierra  Club 


Foundation  to  investigate  the  status  of 
freshwater  shrimps  in  Pacific  drainages. 
A  final  report  under  this  contract  was 
submitted  in  September  1975  by  Dr.  Joel 
W.  Hedgpeth.  Dr.  Hedgpeth  concluded 
in  his  report  that  Syncaris  pacifica  had 
been  extirpated  in  some  streams  and 
was  reduced  in  distribution  and 
abundance  In  other  streams.  This  report 
cited  dredging,  streambed  gravel 
stockpiling,  stream  diversion,  and 
building  of  summer  gravel  dams  as  the 
major  factors  responsible  for  the  decline 
of  the  California  freshwater  shrimp. 
Larry  Serpa  (1985)  reported  the  species 
inhabited  11  streams  in  the  Russian 
River.  San  Prartcisco  Bay.  and  other 
coastal  drainages.  These  streams  are 
East  Austin,  Salmon.  Laguinitas,  Big 
Austin.  Sonoma,  Huichica,  Green 
Valley.  Jonive.  Walker.  Yulupa.  and 
Blucher. 

The  California  freshwater  shrimp  was 
proposed  as  a  threatened  species  on 
January  12. 1977.  in  the  Federal  Register 
(42  FR  2507).  That  proposal  was 
withdrawn  on  December  10. 1979  (44  FR 
70796).  under  a  provision  of  the  1978 
amendments  to  the  endangered  Species 
Act  of  1973,  which  required  withdrawal 
of  all  pending  proposals  if  they  were  not 
finalized  within  two  years  of  the 
proposal.  On  March  23, 1980.  the  Service 
received  from  CDFG  a  series  of 
annotated  maps  delineating  the  known, 
current  distribution  of  the  California 
freshwater  shrimp.  These  maps 
summarize  the  distribution  data 
collected  by  CDFG  in  1979  and  1980. 
Additional  distributional  data  were 
received  by  the  Service  from  the  CDFG 
on  October  30, 1980.  CDFG  later  sent  to 
the  Service  detailed  information  on  the 
distribution,  life  history,  and  status  of 
the  shrimp  in  1981  (Eng  1981.  Serpa 
1985).  These  maps  and  additional  data 
constitute  significant  new  information 
on  which  to  propose  endangered  status 
for  the  CaHfomia  freshwater  shrimp. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
applicaticm  to  the  California  freshwater 
shrimp  [Syncaris  pacifica  (Holmes))  are 
as  follows: 
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A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range. 

The  preferred  habitat  of  the  California 
freshwater  shrimp  is  quiet,  tree-lined 
pools  and  undercut  banks  along  small, 
free-flowing,  permanent  streams. 
Livestock,  agricultural  activities  and 
development,  water  pollution,  heavy 
earth-moving  equipment,  and  residential 
development  have  enroached  upon  and/ 
or  threaten  these  stream  banks.  Siltation 
from  poor  soil  conservation  practices, 
sand  and  gravel  mining,  and  the  building 
of  temporary  summer  dams  have 
destroyed  shrimp  habitat.  Water 
diversions  from  the  steams  resulting  in 
intermittent  stream  flow  are  flow  are 
also  detrimental  to  the  species.  Many 
streams  currently  or  historically 
harboring  the  shrimp  maintained  a 
permanent  flow.  Various  combinations 
of  the  above  activities  have  extirpated 
the  species  from  the  Semple  Creek, 
Laguna  de  Santa  Rose  Creek,  Santa 
Rose  Creek,  Atascadero  Creek,  and  the 
Napa  River.  Thes  extirpations  probably 
represent  more  than  half  of  the  historic 
range  of  the  shrimp.  The  concrete  lining 
of  streams  and  rivers  for  flood  control 
caused  the  extinction  of  Syncaris 
pasadenae,  a  species  historically  known 
from  southern  California.  This  flood 
control  technique  has  extirpated  the 
California  freshwater  shrimp  in  Santa 
Rosa  Creek.  The  channelization  and 
lining  is  likely  to  continue  and  increase 
as  this  area  experiences  rapid  urban 
growth. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes. 

Not  applicable. 

C.  Disease  or  Predation. 

Predation  by  fish  significanly 
threatens  the  California  freshwater 
shrimp,  especially  in  altered  habitats 
where  cover  from  tree  roots  and 
underwater  vegetation  has  been  reduced 
or  is  absent.  Introduced  bluegill 
[Lepomis]  exist  in  portions  of  Huichica 
Creek.  Predation  significantly  threatens 
the  California  freshwater  shrimp  in  East 
Austin  Creek  where  temporary  summer 
dams  confine  steelhead  [Salmo 
gairdneri)  Sacramento  squawfish 
[Ptychocheilus  grandis],  and  Tule  perch 
(Hysterocarpus  traskf]  with  the  shrimp 
in  artifical  pools  (Bill  Cox.  CDFG,  pers, 
comm,  1985).  The  effect  of  these  dams 
on  shrimp  and  steelhead  populations  is 
now  being  studied. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms. 

The  California  State  Fish  and  Game 
Commission  lists  the  California 
freshwater  shrimp  as  endangered. 
However,  State  law  provides  no 
protection  on  privately-owned  lands. 
The  species  receives  some  protection  in 
those  portions  of  its  range  within 
Samuel  P.  Taylor  State  Paric  and  Golden 
Gate  National  Recreation  Area. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence. 

In  the  past,  the  shrimp  was  capable  of 
recovering  from  environmental 
extremes,  such  as  drought  and  spring 
floods,  that  resulted  in  localized 
extirpations.  Historic  silvicultural 
practices  may  have  reduced  the  range  of 
the  species  by  altering  the  normal 
hydrologic  regime.  Today,  these  natural 
events  devastate  populations  of  the 
shrimp  because  the  current  loss  of 
suitable  habitat  makes  it  difficult  to 
effectively  repopulate  affected  areas. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Cahfomia 
freshwater  shrimp  as  endangered.  The 
continued  degradation  and  loss  of 
suitable  habitat  by  the  threats  discussed 
under  Factor  A  in  the  "Summary  of 
Factors  Affecting  the  Species"  could 
result  shortly  in  a  substantial  loss  of  the 
remaining  populations,  especially  those 
colonies  in  East  Austin  Creek.  Because 
of  conflicts  with  long  standing  economic 
interest  and  recreational  practices  in 
those  streams  harboring  the  California 
freshwater  shrimp,  the  shrimp  may 
shortly  become  extinct,  as  was  the  case 
with  its.  Syncaris  pasadenae.  Provided 
with  protection  from  habitat 
degradation  and  loss,  local  isolated 
colonies  may  repopulate  many  portions 
of  its  historic  range.  Critical  habitate  is 
not  being  designated  for  the  species  at 
this  time  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  the  California 
freshwater  shrimp  at  this  time.  As 
discussed  under  "Summary  of  Factors 
Affecting  the  Species."  this  species  and 


its  habitat  are  vulnerable  to  several 
activities,  some  of  which  could  be 
carried  out  by  a  single  individual,  which 
makes  the  species  vulnerable  to  acts  of 
vandalism.  These  activities  are  difficult 
to  regulate  and  control  because  the 
habitat  of  the  shrimp  predominantly 
occurs  on  privately-owned  land.  The 
precise  pinpointing  of  localities  that 
would  result  from  publication  of  critical 
habitat  descriptions  and  maps  in  the 
Federal  Register,  would  make  this 
species  and  its  habitats  more  vulnerable 
to  vandalism  and  would  increase 
enforcement  problems.  The  U.S.  Army 
Corps  of  Engineers  (COE),  the  Federal 
agency  most  involved  with  the  shrimp, 
is  aware  of  known  localities  and  all 
other  involved  parties  and  land  owners 
will  be  notified  of  the  location  and 
importance  of  this  species'  habitat. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  the 
California  freshwater  shrimp  at  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangerd  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  Hsted 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
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destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
service.  The  only  known  Federal  activity 
that  may  affect  the  California 
freshwater  shrimp  is  the  authorization  of 
temporary  summer  dams  on  East  Austin 
Creek  (by  the  COE).  These  gravel 
structures  are  built  by  local  residents  to 
impound  water  for  swimming.  The  COE 
has  issued  an  individual  permit  to  a 
private  organization  authorizing  three  of 
these  structures  on  East  Austin  Creek. 
This  permit  does  not  expire  until  1990, 
provided  that  the  permittee  adheres  to 
the  general  and  special  conditions  of  the 
permit  such  as  consultation  with  the 
appropriate  State  and  Federal  agencies. 
Special  permit  conditions  require  the 
permittee  to  reduce  the  number,  size, 
and  height  of  these  dams,  including  the 
amount  of  water  impounded,  and  to 
reduce  the  number  and  size  of  beaches 
by  1990.  The  COE  may  modify,  suspend, 
revoke,  or  cancel  the  permit  at  any  time 
before  1990  if  any  of  these  conditions 
are  not  met  by  the  permittee. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21,  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 


suffered  if  such  relief  were  not 
available. 

Public  Comments  Solicited 

The  Service  intends  that  any  Fmal 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  such  communciations  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director  (see 
ADDRESSES  section]. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17-{AMENDE0] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Tide  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Slat.  884;  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat,  1411  (16  U.S.C.  1531  et  seq.]. 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "CRUSTACEANS."  to  die 
List  of  Endangered  and  Threatened 
Wildlife: 

§  1 7. 1 1    Endangered  and  threatened 
wndlife. 


(h)* 
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Speoet 


Common  name 


ScientMc  name 


Vertsbrale 

population  where 

endangered  or 

threatened 


Statu* 


When  Mad 


Cntica< 
habnat 


Specal 


Crustacean* 
Shrimp,  CaWomia  freshwater Sfncam  ptdUct  „ 


U£A.(CA).. 


NA- 


Dated:  March  24. 1987. 
Susan  Recce, 

Acting  Assistant  Secretaty  for  Fish  and  Wildlife  and  Parks. 
|FR  Doc.  87-9034  Filed  4-21-8;  8:45  am] 

BtUJNOCOOE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  640 

Spiny  Lobster  Fishery  of  the  Gulf  of 
Mexico  and  South  Atlantic;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  availability  of 
minority  report;  correction. 


SUMMARY:  This  notice  corrects  an 
omission  in  the  summary  of  the  notice  of 
availability  of  a  minority  report  on 
Amendment  1  to  the  Fishery 
Management  Plan  for  Spiny  Lobster  in 
the  Gulf  of  Mexico  and  South  Atlantic 
which  appeared  in  the  Federal  Register 
on  April  3, 1987  (52  FR  10780). 
TOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen.  Bia-«93-3722. 

In  rule  document  87-7334,  beginning 
on  page  10780,  column  3.  under  the 
"SUMMARY"  heading,  the  last  sentence 
on  page  10780  which  continues  on  page 


10781  should  read  "A  minority  report  on 
this  Amendment,  prepared  by  five 
members  of  the  Gulf  of  Mexico  Fishery 
Management  Council  and  the  South 
Atlantic  Fishery  Management  Council  is 
available  to  the  public." 

(16  U.S.C.  1801  et  seq.) 
Dated:  April  17, 1987. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
(FR  Doc  87-9070  Filed  4-21-67;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  othef  than  mles  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigatior>s,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Coinmlttee  on  Administration;  Public 
M3«tlng 

agency:  Administrative  Conference  of 
the  United  States. 

ACTION:  Meeting  of  the  Committee  on 
Administration. 

Date:  Friday,  May  8. 1987. 

Time:  9:00  a.m. 

Location:  Department  of  Commerce, 
14th  &  Constitution  Avenue.  NW.,  Room 
5839,  Washington,  DC. 

Agenda:  (1)  Professor  Harold  Bruffs 
study  of  constitutional  issues  in  federal 
agency  use  of  various  alternative  means 
of  dispute  resolution;  and  (2)  Professor 
Marianne  K.  Smythe's  study  of 
innovative  dispute  resolution  processes 
at  the  CFTC. 

Contact  Charles  Pou,  Jr. 

Public  Participation 

Attendance  at  the  committee  meetings 
is  open  to  the  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  two  days  in  advance  of  the 
meeting.  The  committee  chairman  may 
permit  members  of  the  pubUc  to  present 
appropriate  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meetings  will  be 
available  on  request  to  the  contact 
person.  The  contact  person's  mailing 
address  is:  Administrative  Conference 
of  the  United  States.  2120  L  Street  NW., 
Suite  500,  Washington.  DC  20037.  These 
meetings  are  subject  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463). 

Jeffrey  S.  Lubbers, 
Research  Director. 
April  17, 1987. 
[FR  Doc.  87-9080  Filed  4-21-87;  8:45  am] 

BILLING  COOC  8110-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  27, 1987. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
infonnation  is  requested;  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  nimiber  of  responses;  (7) 
An  estimate  of  the  total  numtjer  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contract 
person. 

Qvestions  about  the  items  in  the 
hsting  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  477- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  fmd  that  preparation 
time  will  prevent  yu  from  doing  so 
proaiiptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  76— Hog  Cholera  and  Other 

Communicable  Disease 
On  occasion 
Small  businesses  or  organizations;  332 

responses;  216  hours;  not  applicable 

under  3504(h] 
Dr.  R.  Ormiston,  (301)  436-8065 

•  Farmers  Home  Adminstration 


7  CFR  1948-B,  Energy  Impacted  Area 
Development  Assistance  Program 

Recordkeeping;  On  occasion 

State  or  local  government;  Non-profit 
institution;  96  responses;  50  hours;  not 
applicable  under  3504(h) 

Jack  Holston,  (202)  382-9736 

New 

•  Food  and  Nutrition  Service 
Evaluation  of  Effective  Applicant 

Matching  Systems 
One  time  survey 
State  or  local  governments;  170 

responses;  290  hours;  not  applicable 

under  3504(h) 
Melody  Bacha.  (703)  756-3115 

•  Food  and  Nutrition  Service 
Evaluation  of  the  One-Tier  Federal 

Quality  Control  Pilot  Project 
Once  per  respondent 
State  or  local  governments;  Federal 

agencies  or  employee;  858.6 

responses;  91  hours;  not  applicable 

under  3504(h) 
Ted  MaceluBO,  (703)  756-3115. 
Jane  A.  B«noit, 

Departmental  Clearance  Officer. 
(FR  Doc.  87-9037  Filed  4-21-87;  8:45  am] 

BILUNG  COOC  3410-01-M 


National  Commission  on  Dairy  Policy; 
Advisory  Committee  Meeting 

Pursuant  to  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  a  notice 
is  hereby  given  of  the  following 
committee  meeting. 

Name:  NATIONAL  COMMISSION  ON 
DAIRY  POUCY 

Time  and  Place:  Syracuse  Marriott.  6302 
Carrier  Parkway,  East  Syracuse,  New  York. 

Status:  Open. 

Matters  to  Be  Considered;  On  May  4,  the 
Commission  will  hold  a  public  hearing  to 
receive  testimony  on  the  dairy  price  support 
program,  new  dairy  technologies,  and  the 
influence  of  the  program  and  technologies  on 
the  family  farm.  The  meeting  on  May  5  is 
expected  to  review  the  public  hearing, 
discuss  Commission  matters  with  the 
Executive  Director,  and  discuss  background 
materials  related  to  the  dairy  industry. 

Written  Statements  May  Be  Filed  Before  or 
After  the  Meeting  With;  Contact  person 
named  b«low. 

Contact  Person  for  More  Information:  Dr. 
David  R.  Dyer,  Executive  Director,  National 
Commission  on  Dairy  Policy,  1401  New  York 
Ave.,  NW.,  Suite  1100.  Washington,  DC  20005. 
(202)  638-6222. 


Federal  Register  /  Vol.  52.  No.  71  /  Wednesday.  April  22,  1987  /  Notices 


Signed  at  Washington.  DC.  this  15lh  day  of 
April  1987. 

David  R.  Dyer, 

Executive  Director,  National  Commission  on 
Dairy  Policy. 

(FR  Doc.  87-9094  Filed  4-21-87:  8:45  am] 

BILUNG  CODE  3410-OS-M 


Commodity  Credit  Corporation 
1987-Crop  Peanut  Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  of  proposed 
determination — 1987-crop  peanut  price 
support  differentials  for  warehouse  and 
farm-stored  loan  and  purchase  program. 

summary:  This  notice  sets  forth 
proposed  adjustment  to  the  price 
support  loan  and  purchase  rates  for  the 
1987-crop  of  quota  and  additional 
peanuts  for  differences  in  peanut  type, 
quality,  location  and  other  factors.  The 
adjustments  apply  to  the  warehouse- 
stored  loan  price  support  operations  and 
farm-stored  price  support  operations 
and  are  authorized  by  section  403  of  the 
Agricultural  Act  of  1949  (the  "1949 
Act"). 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  May  22, 1987,  in 
order  to  be  assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT. 
Solomon  J.  Whitfield,  Tobacco  and 
Peanuts  Division,  ASCS,  USDA,  Room 
5725  South  Building,  P.O.  Box  2415, 
Washington,  DC  20013,  (202)  447-7127.  A 
Preliminary  Impact  Analysis  describing 
options  considered  in  developing  this 
proposed  determination  and  the  impact 
of  implementing  such  options  is 
available  upon  request  from  Mr. 
Whitfield. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  determination  has 
been  reviewed  under  USDA  procedures 
in  accordance  with  Executive  Order 
12291  and  Departmental  Regulation  No. 
1512-1  and  has  been  classified  "not 
major".  It  has  been  determined  that  this 
proposed  determination  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  (2]  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographical  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enteprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this 
proposed  determination  applies  are: 
Commodity  Loans  and  Purchases, 


10.051,  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of  proposed 
determination  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

In  order  to  allow  for  adequate  review 
of  the  comments  and  for  the  publication 
of  a  final  determination  prior  to  the  end 
of  the  peanut  planting  period,  it  has 
been  determined  that  the  comment 
period  will  be  limited  to  30  days. 

On  the  basis  of  an  environmental 
evaluation,  it  has  been  determined  that 
this  action  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  In  addition,  it  has  been 
determined  that  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitats,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed.  This  program  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

In  accordance  with  section  108B  of  the 
1949  Act,  as  added  by  Section  705  of  the 
Food  Security  Act  of  1985,  average  price 
support  levels  are  announced  by  the 
Secretary  of  Agriculture  for  each  crop 
year  for  quota  and  additional  peanuts. 
Quota  peanuts  are  peanuts  (except 
green  peanuts)  which  are  marketed  or 
considered  marketed  from  a  farm  for 
domestic  edible  use.  This  includes  all 
peanuts  which  are  dug  on  a  farm  except 
for  the  following:  (1)  Green  peanuts;  (2) 
peanuts  which  are  pledged  as  loan 
collateral  at  the  level  of  price  support 
for  additional  peanuts  and  not  redeemed 
by  the  producer;  and  (3)  peanuts  which 
are  marketed  under  a  contract  between 
a  handler  and  a  producer  for 
exportation  or  crushing.  Additional 
peanuts  are  any  peanuts  which  are 
marketed  from  a  farm  other  than 
peanuts  which  are  marketed  or 
considered  to  be  marketed  as  quota 
peanuts.  Section  403  of  the  1949  Act 
provides  that  adjustments  may  be  made 
in  these  support  levels  for  differences  in 
type,  quality,  location  and  other  factors. 
Section  403  further  provides  that  such 
adjustments  shall,  so  far  as  practicable, 
be  made  in  such  manner  that  the 
average  level  of  support  will,  on  the 
basis  of  anticipated  incidences  of  such 
factors,  be  equal  to  the  level  of  support 


announced  by  the  Secretary  of 
Agriculture  for  the  crop  year  involved. 
The  regulations  governing  price  support 
for  peanuts  are  set  forth  at  7  CFR  Part 
1446. 

A  ton  of  farmers  stock  peanuts  will 
normally  include  a  proportion  of  high 
quality  edible  peanuts  referred  to  as 
sound  mature  kernels  (SMK)  and  sound 
splits  (SS),  as  well  as  smaller  quantities 
of  lower  quality  loose  shelled  kernels 
(LSK),  other  kernels  (OK)  and  damaged 
kernels  (DK).  Under  the  differentials 
applicable  to  the  1986  and  preceding 
crop  years,  the  value  of  any  ton  of 
farmers  stock  peanuts  has  been 
determined  on  the  basis  of  the  quantity 
and  mix  of  these  kernel  values,  plus  a 
premium  for  extra  large  kernels  (EUC)  in 
the  case  of  Virginia-type  peanuts,  and 
discounts  for  such  factors  as  excess 
foreign  material,  spht  kernels  and 
damaged  kernels. 

On  February  13. 1987,  the  Secretary  of 
Agriculture  announced  the  national 
average  support  rates  for  quota  and 
additional  peanuts  for  the  1987  crop. 
Those  rates  were,  respectively,  $607.47 
per  ton  and  $149.75  per  ton.  Those  rates 
are  the  same  as  the  rates  that  applied  to 
the  1986  crop. 

The  1986-crop  differentials  were 
developed  by  setting  the  SMK  value  for 
Virginia-type  peanuts  at  2  percent  higher 
than  the  SMK  value  for  Runner-type 
peanuts.  The  Spanish-type  SMK  value 
was  set  at  one-half  percent  higher  than 
the  SMK  value  for  Runner-type  peanuts. 
Depending  on  whether  the  peanuts  are 
suitable  for  cleaning  and  roasting,  the 
SMK  value  for  Valencia-type  peanuts 
was  set  to  be  the  same  as  that  for 
Spanish  or  Virginia-type  peanuts.  It  is 
proposed  that  the  differentials  for  the 
1987  crop  maintain  the  same 
relationship  for  SMK  values  between 
types.  In  addition,  it  is  proposed  that  the 
other  premiums  and  discounts  remain 
the  same  for  the  1987  crop. 

Because  of  the  averaging  required  by 
Section  403  of  the  1949  Act,  determining 
the  actual  SMK  values  for  peanut  types 
must  take  into  account  the  expected 
incidence  of  quality  variations  and  other 
factors  for  which  premiums  or  discounts 
are  allowed  or  made.  The  CCC 
customarily  uses  a  five-year  average 
from  the  Immediately  preceding  five 
crop  years  for  this  purpose.  The 
proposed  1987  differentials  have  been 
calculated  in  that  manner  except  that  for 
Virginia-type  peanuts  a  five-year 
average  covering  the  1981, 1982, 1984, 
1985  and  1986  crops  was  used.  The  1983 
crop  was  excluded  from  the  average  and 
replaced  by  the  1981  crop  because  of  the 
extreme  weather  conditions  that 
affected  the  quahty  of  1983-crop  peanuts 
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in  the  area  where  Virginia-type  peanut* 
are  customarily  grown. 

Under  the  proposed  1987-crop 
differentials,  the  price  support  value  for 
additional  peanuts  would,  as  in  the  past 
be  computed  by  a  two-step  process,  in 
which  the  peanuts  are  valued  as  if  they 
were  quota  peanuts  and  that  value  is 
then  reduced  by  the  factor  which  is 
equal  to  the  ratio  of  the  national  average 
additional  support  price  ($149.75-per 
ton)  to  that  for  quota  peanuts  ($607.47- 
per  ton).  That  factor  for  the  1987  crop  is 
the  same  as  for  the  1986  crop — .2465. 

Before  making  a  final  determination 
with  repsect  to  these  matters, 
consideration  will  be  given  to  any 
relevant  data,  views,  recommendations 
or  other  comments  which  are  submitted 
in  writing  within  the  comment  period  to 
the  Director,  Tobacco  and  Peanuts 
Division.  ASCS-USDA,  Room  5750- 
South  Building,  P.O.  Box  2415, 
Washington.  DC  20013.  All  written 
submissions  made  pursuant  to  this 
Notice  will  be  made  available  for 
inspection  from  8:15  a  jn.  to  4:45  p.m., 
Monday  through  Friday,  in  Room  5750- 
South  Building. 

Proposed  Determination 

Accordingly,  CCC  hereby  proposes 
that  the  price  support  differentials  for 
the  1987-Crop  Peanut  Warehouse  and 
Farm-Stored  Loan  and  Purchase 
Program  shall  be  as  follows: 

(a)  Average  1987 Support  Values  by 
Type  Per  Average  Grade  Ton  of 
Peanuts. 


(1)  Support  Value  lor  WarH<oua»-Slor»d  Learn: 
Type: 
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(2)  Siippon  Value  lor  Farm-Stored  Loent: 
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(b)  Calculation  of  Support  Prices  for 
Quota  Peanuts.  The  support  price  per 
ton  for  1987-crop  quota  peanuts  of  a 
particular  type  and  quality  shall  be 
calculated  on  the  basis  of  the  following 
rates,  premiums,  and  discounts  (with  no 
value  assigned  to  damaged  kernels 
(DKs)],  except  that  the  minimum  support 
value  for  any  quota  lot  of  eligible 


peanuts  of  any  type  shall  be  7  cents  per 
pound  of  kernels  in  the  lot 

(1)  Kernel  Value  Per  Ton  Excluding 
Loose  Shelled  Kernels  (LSKs). 

(i)  The  price  per  ton  for  each  percent 
of  sound  matiire  (SM)  and  sound  split 
(SS)  kernels  shall  be: 


Pweam 

Type: 

S8  743 

^jirm 

8  572 

Sparnah.. 

VaMnda: 

SoShwaal    »ea    luHaMa    fOr    daarmg    and 

8.615 

6887 

Sooltiwest  araa-flol  luttafale  tar  dawlng  w)d 

8615 

A>^«  ntim  tiMx  .Sm^tiMl                  

8615 

(ii)  The  price  per  ton  for  each  percent 
of  other  kernels  shall  be:  All  types,  per 
percent,  $1.40. 

(iii)  A  premium  of  $0.35  per  ton  will  be 
allowed  for  each  percent  of  Extra  Large 
Keraels  (ELKs)  for  Virginia-type  peanuts 
only.  However,  no  premium  for  ELKs 
shall  be  allowed  for  any  ton  of  such 
peanuts  containing  more  than  four- 
percent  DKs. 

(2)  Price  ofLSKas  Per  Pound.  The 
price  for  eadi  pound  of  LSKs  shall  be: 
All  types,  per  pound,  $0.07. 

(3)  Foreign  Material  Discount.  For  all 
types  of  peanuts,  the  discount  per  ton 
for  foreign  material  shall  be  as  follows: 


Percent 

Discount 
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1.00 
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>  For  eacti  full  percent  in  excess  of  IS 
percent  deduct  an  additional  S2. 

(49  SS  Kernel  Discount  For  all  types 
of  peanuts,  the  discount  per  ton  for  SS 
kernels  shall  be  as  follows: 


Percent 

Dtacount 

1  1t»™)0h  4 

5 

fi    

$0 
1.00 
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(') 

'  For  eacti  full  percent  in  excess  of  6  per- 
cent deduct  an  additional  $0.60. 


[^)  DK  Discount. 

(i)  For  all  types  of  peanuts,  the 
discount  per  ton  for  DKs  shall  be  as 
follows: 


Percent 

Oisoouni 

1 „...J 

L...„ 

SO 

2 ,        „_ 

5  ZZZ.  "Zr"""™!!'"!"!""!™"!!! 
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80.00 
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(ii)  Notwithstanding  the  above 
discount  schedule,  the  DK  discount  for 
Segregation  2  peanuts  transferred  from 
additional  to  quota  loan  pools  shall  not 
exceed  $25  per  ton. 

(6)  Price  Support  Adjustment  for 
Peanuts  Sampled  with  Other  Than 
Pneumatic  Siimple.  The  support  price 
per  ton  for  Virginia-type  peanuts 
sampled  with  other  than  a  pneumatic 
sampler  shall  be  reduced  by  $0.10  per 
every  percentage  point  of  SM  and  SS 
kernels. 

(7)  Mixed  Type  Discount  Individual 
lots  of  farmers  stock  peanuts  containing 
mixtures  of  two  or  more  types  in  which 
there  is  less  than  90  percent  of  any  one 
type  will  be  supported  at  a  price  which 
is  $10  per  ton  less  than  the  support  price 
available  to  the  type  in  the  mixture 
having  the  lowerst  support  price. 

(8)  Location  Adjustments. 

(i)  The  price  otherwise  applicable  to 
fanners  stock  peanuts  delivered  to  the 
association  for  a  warehouse-stored  loan 
in  order  to  receive  price  support 
advances  in  the  States  specifled  below, 
where  peanuts  are  not  customarily 
shelled  or  crushed,  shall  be  discounted 
as  follows: 


Stale 

Par  ten 

825  00 
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Calitoma _ 
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MOO 
33  00 

Louisiana » 
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(ii)  The  price  otherwise  applicable  to 
farmers  stock  peanuts  pledged  as 
collateral  for  a  farm-stored  loan  in  order 
to  receive  price  support  advances  in 
Puerto  Rico  and  all  other  States, 
territories  and  possessions  of  the  United 
States  (excluding  the  States  specified  in 
Paragraph  (8)(i)  and  Alabama,  Florida, 
Georgia,  New  Mexico,  North  Carolina, 
Oklahoma,  South  Carolina,  Texas,  and 


Federa'  - 


Virginia],  shall  be  discounted  $40.00  per 
ton. 

(9)  Virginia-Type  Peanuts.  Virginia- 
type  peanuts,  in  order  to  be  eligible  for 
price  support  as  Virginia-type,  must 
contain  40  percent  or  more  "fancy"  size 
peanuts,  as  determined  by  a  presizer 
with  the  rollers  set  at  34/64  inch  space. 
Virginia-type  peanuts  so  detemined  to 
contain  less  than  40  percent  "fancy"  size 
peanuts  will  be  supported  (but  not 
classed]  as  though  they  were  Runner- 
type. 

(10)  Discount  for  Aspergillus  Flavus 
Mold  (Segregation  3  Peanuts).  There 
will  be  no  discount  applied  to 
Segregation  3  peanuts  for  Aspergillus 
flavus  mold  when  such  peanuts  are 
pledged  as  loan  collateral  at  the 
additional  loan  rate.  Should  such 
peanuts  later  be  transferred  to  a  quota 
loan  pool  under  the  General  Regulations 
Governing  1988  Through  1990-Crop8 
Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  set  forth  at  7  CFR 
Part  1446,  they  will  be  discounted  at  the 
rate  of  $25  per  net  ton  from  the  level  of 
price  support  applicable  to  the  type  of 
quota  peanuts. 

(c)  Calculation  of  Support  Values  for 
Additional  Peanuts.  The  support  price 
per  ton  for  1987-crop  additional  peanuts 
of  a  particular  type  and  quality  shall  be 
calculated  on  the  basis  of  Z4.65  percent 
of  the  same  rates,  premiums  and 
discounts  which  are  applicable  to  quota 
peanuts.  This  percentage  was  computed 
by  dividing  the  national  average  price 
support  loan  rate  per  ton  for  1987-crop 
additional  peanuts  by  the  national 
average  price  support  loan  rate  per  ton 
for  1987-crop  quota  peanuts. 

Signed  at  Washingtoo,  DC,  on  April  17, 
1987. 

Milt  Hertz. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  87-8981  Filed  4-21-87;  8:45  am] 
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Rural  Electrification  Administration 

McKenzie  Electric  Cooperative,  Inc^ 
Finding  of  No  Significant  impact 

agency:  Rural  Electrification 

Administration,  USDA. 

ACTION:  Finding  of  no  significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Part  1500- 
1508).  and  REA  Environmental  Policy 
and  Procedures  (7  CFR  Part  1794),  has 
made  a  Finding  of  No  Significant  Impact 


(FONSI)  with  respect  to  the  construction 
of  a  115  kV  53  km  (33  miles] 
transmission  line.  The  transmission  line 
which  will  be  initially  operated  at  69  kV, 
will  originate  at  the  Ivan  Omlid 
Substation  located  1.6  km  (1  mile)  south 
of  Watford  City,  North  Dakota,  and  will 
tie  into  an  existing  69  kV  line  at  about 
1.6  km  (1  mile]  west  of  the  Swenson 
substation  near  Charlson,  North  Dakota. 
The  line  would  generally  run  north  from 
Watford  City  for  about  27  km  (17  miles] 
and  then  turn  east  for  another  26  km  (16 
miles]  and  finally  tie  into  an  existing  69 
kV  transmission  hne.  The  project  will  be 
located  in  McKenzie  County,  North 
Dakota  and  will  be  built  by  McKenzie 
Electric  Cooperative,  Inc.  (McKenzie 
Electric),  of  Watford  City,  North  Dakota. 
FOR  INFORMATION  CONTACT:  REA's 
Environmental  Assessment  (EA)  and 
FONSI  and  McKenzie  Electric's 
Borrower's  Environmental  Report  (BER] 
may  be  reviewed  at  the  office  of  the 
Director,  Northwest  Area — Electric, 
Room  0205,  South  Agriculture  Building. 
Rural  Electrification  Administration, 
Washington,  DC.  20250,  telephone  no. 
(202)  382-1411:  or  at  the  office  of 
McKenzie  Electric  Cooperative,  Inc. 
(Wayne  A.  Retzlaff.  Manager),  P.O.  Box 
649,  Watford  City,  North  Dakota  58854. 
telephone  no.  (701)  842-2311.  during 
regular  business  hours.  Copies  of  the 
BER,  EA  and  FONSI  can  be  obtained 
from  either  of  the  contacts  listed  above. 
Any  comments  or  questions  should  be 
directed  to  the  REA  contact. 
SUPPLEMENTARY  INFORMATION:  REA,  in 
conjunction  with  a  request  for 
construction  approval  from  McKenzie 
Electric,  has  reviewed  the  BER 
submitted  by  McKenzie  Electric  and  has 
determined  that  it  represents  an 
accurate  assessment  of  the 
environmental  impacts  of  the  proposed 
project.  The  project  consists  of 
constructing  a  53  km  115  kV 
transmission  line  in  McKenzie  County, 
North  Dakota.  REA  determined  that  the 
proposed  project  will  have  no  effect  on 
floodplains,  wetlands,  important 
farmland,  prime  rangelands  or  forest 
lands,  threatened  or  endangered  species 
or  critical  habitat,  and  any  property 
listed  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places.  No 
matters  of  potential  environmental 
concern  were  identified  by  REA. 
Alternatives  examined  for  the 
proposed  project  included  no  action, 
energy  conservation,  upgrading/ 
rebuilding  the  existing  transmission 
system,  alternative  transmission  routes, 
and  underground  construction.  REA 
determined  that  the  proposed 
construction  of  the  115  kV  transmission 
line  is  an  environmentally  acceptable 


alternative.  It  will  aid  McKenzie  Electric 
to  maintain  adequate  and  reliable 
service  to  its  present  consumers  in  the 
area  and  provide  sufficient  power  to 
Mountrail  Electric  Cooperative,  Inc. 
(Mountrail),  of  Stanley,  North  Dakota, 
which  by  contract  is  required  to  serve 
the  future  needs  of  the  town  of  New 
Town,  North  Dakota.  Based  upon  the 
BER,  REA  prepared  an  EA  concerning 
the  proposed  project  and  its  impacts. 
REA  has  independently  evaluated  the 
proposed  project,  and  has  concluded 
that  project  approval  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
preparation  of  an  environmental  impact 
statement  is  not  necessary. 

In  accordance  with  REA 
Environmental  Policy  and  Procedures 
(7  CFR  Part  1794),  McKenzie  Electric 
advertised  and  requested  comments  on 
the  environmental  aspects  of  the 
proposed  project  in  the  McKenzie 
County  Fanner,  a  local  newspaper. 
There  were  no  comments. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850— Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  notice 
to  7  CFR  3015  Subpart  V.  in  50  FR  47034. 
November  14, 1985,  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Dated:  April  15, 1967. 
Harold  V.  Hunter, 
Administrator. 
[FR  Doc  87-8983  Filed  4-21-87;  8:45  am] 
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Soil  Conservation  Service 

Morrison  Siphon  Farm  irrigation  RC&D 
Measure,  Colorado 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
Environmental  Impact  Statement  is  not 
being  prepared  for  the  Morrison  Siphon 
Farm  Irrigation  RC&D  Measure,  La  Plata 
County,  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sheldon  G.  Boone,  State 
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Conservationist,  Soil  Conservation 
Service,  2490  West  26th  Avenue, 
Denver.  Colorado  80211.  telephone  (303) 

964-0292. 

SUPPLEMENTARY  INFORMATION:  The 

Elnvironmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  measure  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
fmdings,  Mr.  Sheldon  G.  Boone,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  are  not 
needed  for  this  measure. 

This  farm  irrigation  measure  concerns 
a  plan  to  improve  the  irrigation  system. 
The  planned  works  of  improvement 
include  installing  950  If.  of  concrete 
siphon  underground,  replacing  the 
present  structure. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state  and  local  agencies  and 
interested  parties.  A  Umited  number  of 
copies  of  the  FONSI  are  available  at  the 
above  address  to  fill  single-copy 
requests.  Basic  data  developed  during 
the  environmental  evaluation  are  on  file 
and  may  be  received  by  contacting  Mr. 
Sheldon  G.  Boone.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  May  22, 
1987. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901,  Resource  Conservation  and 
Development,  and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials] 

Dated:  April  14, 1987. 
Kenneth  A.  PUney, 
Assistant  State  Conservationist 
[FR  Doc.  87-8946  Filed  4-21-67;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Annual  Survey  of  State  Tax 

Collection 
Form  Number  Agency — F-5.  F-5A,  F-5- 

Ll,  F-5-L2;  OMB-0607-0046 
Type  of  Request:  Extension  of  a 

currently  approved  collection 
Burden:  79  respondents;  109  reporting 

hours 


Needs  and  Uses:  Census  uses  this 
survey  to  obtain  tax  data  from  state 
governments  and  the  District  of 
Columbia.  The  national  income 
accounts  incorporate  data  taken  from 
this  survey.  Officials  and  researchers 
use  these  data  in  the  analysis  of  state 
government  finances,  and  in  long- 
established  Census  Bureau  reports. 
Affected  Public:  State  or  local 

governments 
Frequency:  Annually 
Re8p(mdent'8  Obligation:  Voluntary 
OMB  Desk  Officer:  Don  Arbuckle,  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue.  NW., 
Washingtion,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Office.  Room 
3228  New  Executive  OfHce  Building, 
Washington.  DC  20503. 

Dated:  April  15. 1987. 
Edwatd  Mkiul*. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc.  87-8984  Filed  4-21-87;  8:45  am) 

BILUNQ  COOC  3910-e7-« 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

AGENCY:  Economic  Development 
Administration 

TITLE:  Evaluation  of  Local  Technical 
Assistance  Projects 

FORM  NUMBER:  Agency— NA;  OMB- 
NA 

TYPE  OF  REQUEST:  New  collection 

BURDEN:  135  respondents;  27  reporting 
hours 

NEEDS  AND  USES:  The  purpose  of  the 
evaluation  is  to  provide  Federal. 
State,  and  local  officials  involved  in 
designing  and  operating  technical 
assistance  programs  with  information 
and  a  set  of  principles  which  «viU 
assist  them  in  making  choices  that 
will  have  a  significant  and  positive 
effect  on  economic  development. 

FREQUENCY:  One  time. 

RESPONDENTS  OBUGATION: 
Vohmtary 

OMB  DESK  OFFICER:  Don  Arbuckle, 
39S-7340. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calhng  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3228  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  April  15, 1987. 
Edward  Midials, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  87-9014  Filed  4-21-87;  8:45  am) 
BILUNQ  cooe  ssio-cw-a 


International  Trade  Adminiatratlon 

[A-580-073] 

Bicycle  Tires  and  Tut>e8  From  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Adminlstrathra  Review  and 
Tentative  Determination  to  Revoke  hi 
Part 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Tentative  Determination  to 
Revoke  in  Part. 

summary:  In  response  to  a  request  by 
an  exporter  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  bicycle  tires  and 
tubes  from  Korea.  The  review  covers 
one  exporter  of  this  merchandise  and 
the  periods  April  1, 1985  through  March 
31, 1986  and  April  1, 1982  through  June 
30. 1983.  This  firm  made  all  sales  of  this 
merchandise  to  the  United  States  at  not 
less  than  fair  value. 

As  a  result  of  the  review,  the 
Department  has  tentatively  determined 
to  revoke  the  antidumping  finding  with 
respect  to  Korea  Inoue  Kasei,  Co.,  Ltd. 

Interested  parties  are  invited  to 
comment  on  these  prelminary  results 
and  tentative  determination  to  revoke  in 
part. 

EFFECnVE  date:  April  22,  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

)oseph  A.  Fargo  or  Maureen  Flannery, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5256. 

SUPPLEMENTARY  INFORMATION:  On 

March  22, 1984,  the  Department  of 


Vol  52,  No.  11  I  Wednesday,  April  22,  1987 


ces 


13263 


Commerce  ("the  Departmeni") 
published  in  the  Federal  Register f49FR 
10693)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  bicyie  tires  and 
tubes  from  Korea  (44  FR  22051,  April  n, 
1979).  We  began  the  current  review  of 
the  finding  under  our  old  regulations. 
After  ths  promulgation  of  our  new 
regulations,  one  exporter  requested  in 
accordance  with  9  353.53a(a)  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review.  We  published 
notices  of  initiation  on  May  20, 1986  (51 
FR  18475)  and  on  May  30, 1986  (51  FR 
19580).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"), 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  biycle  tices  and  tubes, 
currently  classified  under  items  772.4800 
and  772.5700  of  the  TariJS  Schedules  of 
the  United  States  Annotated. 

The  review  covens  one  exporter  of 
Korean  bicycle  tires  and  tubes  to  the 
United  States  and  the  periods  April  1, 
1985  through  March  31. 1986  and  April  1. 
1982  through  June  3a  1983. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
Purchase  price  was  based  on  the  ex- 
factory  price  to  unrelated  purchasers  in 
the  United  States.  No  deductions  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  the  price  to  a  third 
country,  as  defined  in  section 
773(a)(1)(B)  of  the  Tariff  Act,  since  Aere 
were  insufficient  quantities  of  such  or 
similar  merchandise  sold  in  the  home 
market.  The  third-country  prices  were 
based  on  either  delivered  or  f.o.b.,  prices 
to  unrelated  purchaser  in  the  third 
country.  Where  appropriate,  we  made 
adjustments  for  ocean  freight  and 
insurance.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review  and 
Tentative  Detenninatifm  to  Revoke  in 
Part 

As  a  result  of  our  review,  we 
preliminarily  determine  that  no  margins 
exist  for  the  periods  April  1, 1988 
through  March  31, 1986  and  April  1. 1982 
through  June  30. 1983. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke  In 
part  within  30  days  of  the  date  of 
publication  of  this  notice  and  may 


request  disclosure  and/oi  a  hearing. 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  30  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protection  order  must  be 
made  no  later  than  5  day  j  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such- 
comments  or  hearing. 

Korea  Inoue  Kasei  Co.,  Ltd.  requested 
revocation  of  the  finding  and,  as 
provided  for  in  {  353.54(e)  of  the 
Commerce  Regulations,  has  agreed  in 
writing  to  an.  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
Hnding  under  circumstances  specified  va 
the  wrritten  agreement  This  firm  made 
all  sales  at  not  less  than  fair  value  for 
two  years. 

Therefore,  we  tentatiyely  determine  to 
revoke  the  antidumping  finding  on 
bicycle  tires  and  tubes  from  Korea  with 
respect  to  Korea  Inoue  Kasei  Co.,  Ltd.  If 
this  partial  revocation  is  made  final,  it 
will  apply  to  all  unliquidated  entries  of 
this  merchandise  exported  by  this  firm 
and  entered,  or  withdrawn  from 
warehouse,  far  consumption  on  or  after 
the  date  of  publication  of  this  notice. 

Further,  as  provided  for  by  9  353.48(b) 
of  the  Commerce  Regulations  no  cash 
deposit  of  estimated  antidumping  duties 
is  required  for  Korea  Inoue  Kasei  Co., 
Ltd.  For  any  shipments  from  the 
remaining  known  manufacturers  and/or 
exporters  not  covered  by  this  review, 
the  cash  deposit  will  continue  to  be  at 
rates  published  in  the  final  results  of  tiie 
last  administrative  review  for  each  of 
those  firms  (49  FR  10693,  March  22. 
1984). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  March  31. 1986  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  no  cash 
deposit  is  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Korean  bicycle  tires  and 
tubes  entered,  or  withdrawn  from 
warehouse,  for  cotisumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review,  tentative 
determination  to  revoke  in  part,  and 
notice  are  in  accordance  with  sections 
751  (a)(1)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1).  (c)).  and  SJ  353.53a 
and  353.54  of  the  Commerce  Regulations 
(19  CFR  353.53a.  353.54). 


Dated:  April  16. 1987. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  87-9061  Ftled  4-21-87:  8:45  am) 
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[A-423>e021 

Prelimlrmrf  O«tennin«tion  of  Sal«s  at 
L«M  Than  Fair  Vaiue:  Irfdustrtai 
PtKMphofic  Acid  From  B«4gtum 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

action:  Notice. 

summary:  We  preliminarily  determine 
that  industrial  phosphoric  acid  (IPA) 
from  Belgiiun  is  being,  or  is  Ukely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  also  preliminarily  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  imports  of  IPA  from 
Belgium.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations,  and  we  have 
directed  the  U.S.  Customs  Service  to 
suspend  hquidation  of  all  entries  of  IPA 
that  are  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  for 
each  entry  in  an  amount  equal  to  the 
estimated  dumping  margin  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  detetminatioa  by  June  29« 
1987. 

EFFECnvi  DATE  April  22,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Martin,  Jessica  Wasserman.  or 
Gary  Taverman.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230:  telephone:  (202T 
377-2830,  377-1442,  or  377-0161. 

SUPPtEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  IPA 
from  Belgium  is  being,  or  is  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  [the 
Act)  (19  U.S.C  1673b(b)).  The  estimated 
weighted-average  margin  is  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  We  also  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of  IPA 
from  Belgium. 
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Case  History 

On  November  5, 1986,  we  received  a 
petition  filed  in  proper  form  by  FMC 
Corporation  and  Monsanto  Company, 
on  behalf  of  the  U.S.  industry  producing 
IPA.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  IPA 
form  Belgium  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Act,  and  that  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  a  U.S.  industry.  The 
petition  also  alleged  that  critical 
circumstances  exist  writh  regard  to 
imports  of  IPA  from  Belgium. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
initiated  such  an  investigation  on 
November  25. 1986  (51  FR  43648, 
December  3, 1986),  and  notified  the  ITC 
of  our  action.  On  December  22, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
IPA  from  Belgium  are  materially  injuring 
a  U.S.  industry  (52  FR  612,  January  7, 
1987). 

On  January  9. 1987.  we  presented  an 
antidumping  duty  questionnaire  to 
Societe  Chimique  Prayon-Rupel  S.A. 
(SCPR)  and  requested  a  response  in  30 
days.  SCPR  accounted  for  virtually  all 
exports  from  Belgium  to  the  United 
States  of  IPA  during  the  period  of 
investigation  (June  1 — November  30, 
1986).  On  January  29, 1987,  at  the  request 
of  respondent,  we  granted  an  extension 
of  the  due  date  for  the  questionnaire 
respose.  On  February  18, 1987. 
respondent  requested  an  additional 
extension  of  the  due  date  for  the 
questionnaire  response  until  February 
27, 1987.  We  received  a  response  to  the 
questionnaire  on  February  27, 1987.  On 
March  16, 1987,  the  Department 
requested  supplemental  information.  We 
received  supplemental  responses  on 
March  23  and  27, 1987. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  IPA  provided  for  in  item 
416.30  of  the  Tariff  Schedules  of  the 
United  States  iJSUS]. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value  for  the 
company  under  investigation  using  data 
provided  in  the  responses. 


United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  United 
States  price  when  the  merchandise  was 
purchased  by  an  unrelated  U.S. 
customer  directly  from  the  foreign 
manufacturer  prior  to  importation.  We 
calculated  purchase  price  based  on 
packed  and  unpacked  c.i.f.  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance,  U.S. 
duty,  U.S.  inland  freight,  and  unloading 
costs. 

As  provided  in  section  772(c)  of  the 
Act,  we  used  the  exporter's  sales  price, 
where  appropriate,  to  represent  the 
United  States  prices  for  merchandise 
sold  to  unrelated  purchasers  after 
importation  into  the  United  States.  We 
calculated  the  exporter's  sales  price 
based  on  the  unpacked  price  f.o.b.  or 
c.i.f.  SCPR's  leased  storage  tanks  in 
Bayonne,  New  Jersey,  or  Houston, 
Texas.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance,  U.S. 
duty,  U.S.  inland  freight,  U.S.  inland 
insurance,  U.S.  indirect  selling  expenses 
(including  the  cost  of  leasing  storage 
tanks,  sampling  and  testing  the 
merchandise,  and  U.S.  inventory 
carrying  costs),  U.S.  conunissions,  U.S. 
discount  and  U.S.  credit  expenses. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act,  we  based  foreign 
market  value  for  IPA  on  sales  in  the 
home  market.  When  comparing  foreign 
market  value  to  purchase  price  sales,  we 
made  deductions,  where  appropriate, 
from  the  home  market  price  for  inland 
freight  and  prompt  payment  discounts. 
We  added  U.S.  packing  costs  and 
commissions  paid  in  the  U.S.  market 
where  appropriate.  We  allowed  an 
offset  for  indirect  selling  expenses  in  the 
home  market  (which  includes  the  cost  of 
sampling  and  testing  the  merchandise 
and  home  market  inventory  carrying 
costs)  up  to  the  amount  of  the 
commissions  in  the  U.S.  market  in 
accordance  with  S  353.15(c)  of  the 
Commerce  Regulations.  We  have  made 
an  adjustment  under  S  353.15  of  the 
Commerce  Regulations  for  differences  in 
circumstances  of  sale  for  credit 
expenses  in  the  United  States  and  home 
markets. 

SCPR  claimed  an  adjustment  to  the 
home  market  price  for  certain  expenses 
which  the  company  claims  are  direct 
selling  expenses  [i.e.,  truck  loading 
opsts,  water  dilution  costs,  preparing 


sales  and  shipping  invoices,  and 
sampling  costs).  We  have  disallowed 
SCPR's  claim  because  it  has  not  shown 
that  the  items  included  in  the  category 
are  directly  related  to  specific  sales  of 
IPA,  as  required  by  S  353.15  of  our 
Regulations.  We  are  also  not  allowing  a 
claim  for  a  difference  in  circumstances 
of  sales  adjustment  based  upon  the 
difference  in  size  between  the  U.S.  and 
the  Belgian  markets.  There  is  no  basis 
for  such  an  adjustment  under  the 
Commerce  Regulations.  We  will  seek 
additional  information  on  these 
disallowed  adjustments  prior  to  our  final 
determination. 

When  comparing  foreign  market  value 
to  U.S.  exporter's  sales  prices,  we  made 
deductions,  where  appropriate,  from  the 
home  market  price  for  inland  freight, 
credit  expense,  and  prompt  payment 
discounts.  We  allowed  an  offset  for 
indirect  selling  expenses  incurred  on 
home  market  sales  up  to  the  amount  of 
the  indirect  selling  expenses  and 
commissions  incurred  for  sales  in  the 
U.S.  market,  in  accordance  with 
S  353.15(c)  of  the  Commerce  Regulations. 

Currency  Conversion 

For  comparisons  involving  purchase 
price  transactions,  when  calculating 
foreign  market  value,  we  made  currency 
conversions  from  Belgian  francs  to  U.S. 
dollars  in  accordance  with  §  353.56(a]  of 
our  regulations,  using  the  certified  daily 
exchange  rates  furnished  by  the  Federal 
Reserve  Bank  of  New  York.  For 
comparisons  involving  exporter's  sales 
price  transactions,  we  used  the  official 
exchange  rate  for  the  date  of  purchase 
pursuant  to  section  615  of  the  Trade  and 
Tariff  Act  of  1984.  We  followed  section 
615  of  the  1984  Act  rather  than 
S  353.56(a)(2)  of  the  Commerce 
Regulations,  as  it  supersedes  that 
section  of  the  Regulations. 

Critical  Circiunstances 

Petitioners  alleged  that  imports  of  IPA 
from  Belgium  present  "critical 
circumstances."  Under  section  733(e)(1) 
of  the  Act,  critical  circumstances  exist  if 
we  determine  that: 

(A)(i)  There  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported  knew 
or  shonld  have  known  that  the  exporter  was 
selling  the  merchandise  which  is  the  subject 
of  the  investigation  at  less  than  its  fair  value, 
and 

(B)  There  have  been  massive  imports  of  the 
class  OT  kind  of  merchandise  that  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 
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In  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time,  ws  have  considered  the 
following  factors;  [1)  The  volume  and 
value  of  the  imports;  (2]  seasonal  trends; 
and  (3)  the  share  of  domestic 
consumption  accounted  for  by  the 
imports.  Based  on  our  analysis  of  import 
statistics,  we  find  that  there  is  no 
reasonable  basis  to  believe  or  suspect 
that  imports  of  IPA  from  Belgium  have 
been  massive  over  a  relatively  short 
period.  Accordingly,  we  do  not  have  to 
consider  whether  section  733(e)(1)(A)  of 
the  Act  applies  to  this  case.  Therefore, 
we  preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  IPA  from  Belgium.  We 
have  notified  the  ITC  of  this 
determination. 

Verification 

We  will  verify  all  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  will  use  the  standard 
verification  procedures,  including 
examination  of  relevant  sales  and 
financial  records  of  the  company  under 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  IPA  from  Belgium  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  weighted-average  margin 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manufacturer/producar/ei^onsr 


Societe  Chimique  PrayofvRupel.. 
A«  other* 


Estirnated 
•veraga 


patcanHgB 


1&40 

i«:40 


ETC  NotiQcalioii 

In  accordance  with  section  733(i^  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  w«aisa 
making  available  to  the  ITC  all 
nonpmvileged  and  noaproprietiafy 
information  relating  to  tin* 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  infonna^oa  in  eur  filesi 


provided  the  ITC  confirms  that  it  will 
not  disclose  such  infonnatlon.  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  ta  a  U.S.  industry  before 
the  later  of  120  days  after  the  date  of 
this  determination  or  45  days  after  the 
final  determination. 

Public  Comment 

In  accordance  with  §  353.47  of  the 
Commerce  Regulations  (19  CFR  353.47), 
if  requested,  we  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  May  27. 1987,  at  the  U.S.  Department 
of  Commerce.  Room  1414, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  10  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  ten  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  May  20. 
1987.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  353.46.  not  less  than  30 
days  before  the  final  determination,  or, 
if  a  hearing  is  held,  within  seven  days 
after  the  hearing  transcript  is  available, 
at  the  above  address  in  at  least  ten 
copies. 

TTiis  determination  is  published  pursuant  to 
sectton  733(f)  of  the  Act  (19  U.a.C  1873b(f)). 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
April  14,1987. 

[FR  Doc.  a7-8eae  Filed  4-21-87:  8^4S  am] 
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Antlduinpl  ng  Duty  Adniliiistiativv 
Review;  Pads  for  Woodwind 
Instrument  Keys  Fcam  \tBtf 

AQENCXt  International  Trade 
Administration.  Import  Administcalion, 
Department  of  Commerce. 
action:  Notice  of  Preliminary  B«""'l«i' 


and  Termination  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  pads  for 
woodwind  instrument  keys  from  Italy. 
The  review  covers  the  one  known 
manufacturer  and/or  exporter  of  pads 
for  woodwind  instrument  keys  to  the 
United  States  currently  covered  by  the 
order,  and  the  period  April  25, 1984 
through  August  31, 1985.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value,  as  established  in  the  final 
determination  of  sales  at  less  than  fair 
value,  published  in  the  Federal  Register 
on  July  11, 1984  (49  FR  28295).  biterested 
parties  are  invited  to  comment  on  these 
preliminary  results. 

Due  to  the  partial  revocation  of  this 
antidumpting  duty  order,  the 
administrative  review  of  the  period 
September  1, 1985  through  August  31, 
1986  is  terminated. 

EFFECTIVE  DATE:  April  22, 1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Laura  Merchant  or  David  Mueller, 
Office  of  Comphance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC.  20230; 
telephone:  (202)  377-5253. 

8UPPLSMCMTARY  INFORMATION: 

Background 

On  September  21, 1984.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  FR  37137)  an  antidumping 
duty  order  on  pads  for  woodwind 
instrument  keys  fi-om  Italy.  On  May  23. 
1986,  the  petitioner  requested,  in 
accordance  with  S  353.53a[a]  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review  for  the  period 
April  25,  TO84  through  August  31, 1985. 
We  published  a  notice  of  initi&tian  of 
the  administrative  review  on  fuPy  9, 1985 
[SI  FR  2488^).  The  revisiir  a  hnti^ed 
covered  the  two  known  manui^ctuisis/ 
exporters  of  this  merchandise  to  the 
United  States  covend  by  the  order  at 
that  time. 

On  August  la,  IsaSi  the  petitioner 
requested,  in  accocdence  with 
i  3&3.5aa(a)  of  the  Contmerce 
Regulations  that  we  conduct  an 
administrative  review  for  ths  period. 
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September  1, 1985  through  August  31, 
1986,  for  one  of  the  manufacturers/ 
exporters  covered  by  the  order  at  that 
time,  Luciano  Pisoni  Fabbrica  Assessori 
Instrumenti  Musical!  ("Pisoni").  We 
published  a  notice  of  initiation  of  that 
administrative  review  on  September  8. 
1988  (51  FR  31961). 

At  the  time  at  which  the  two  reviews 
described  above  were  initiated,  the 
Department's  1984  antidumping  order 
was  the  subject  of  litigation.  On  June  12, 
1986,  the  United  States  Court  of 
International  Trade  found  that  the 
Department  had  erred  in  certain 
respects  and  remanded  the  final 
determination  for  a  redetermination  on 
those  pads  manufactured  or  exported  by 
Pisoni.  As  a  result  of  those  remand 
proceedings,  the  Department 
found  that  pads  for  woodwind 
instrument  keys  from  Italy, 
manufactured  or  exported  by  Pisoni,  are 
not  being,  nor  are  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value. 
On  September  15, 1986,  the  Court 
afHrmed  the  Department's 
redetermination  on  remand.  On 
November  5, 1988,  the  Department 
published  in  the  Federal  Register  (51  FR 
40239)  a  partial  revocation  of  the 
antidimiping  duty  order  on  pads  with 
regard  to  merchandise  produced  or 
exported  by  Pisoni. 

As  a  consequence  of  this  revocation 
with  respect  to  Pisoni  we  have  limited 
the  review  initiated  on  July  9, 1988  to  the 
remaining  manufacturer/exporter 
covered  by  the  order.  Pads  Manufacture, 
s.r.l.,  and  we  have  terminated  the  review 
which  was  initiated  on  September  8. 
1986. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  pads  for  woodwind 
instrument  keys  from  Italy  currently 
classifiable  under  item  726.7000  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  The  review  covers  one 
manufactiu^r/exporter  of  pads,  Pads 
Manufacture  s.r.l.,  and  the  period  April 
25, 1984  through  August  31. 1985. 

Preliminary  Results  of  the  Review 

We  were  successful  in  our  attempt  to 
contact  Pads  Manufacture,  s.r.l. 
concerning  this  review,  and  we  have 
received  sufficient  evidence  to  conclude 
that  Pads  Manufacture  is  no  longer  in 
operation.  The  assessment  rate  for  the 
period  and  the  cash  deposit  rate  for 
Pads  Manufacture,  s.r.l.  will  be  the  most 
recent  rate  for  the  firm,  which  was 
estabUshed  in  our  final  determination  of 


sales  at  less  than  fair  value  published  in 
the  Federal  Register  on  July  11, 1984  (49 
FR  28295). 

As  the  residt  of  this  review,  we 
preliminarily  determine  that  the 
foDowing  margin  exists: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Pads 
Manufacture, 
t.r.l. 

4/25/84-8/31/ 
85. 

1.03 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request  a  hearing 
within  5  days  of  the  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  resuts  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  for  Pads 
Manufacture  directly  to  the  Customs 
Service. 

As  provided  by  section  751(a)(1)  of  the 
Tariff  Act,  a  cash  deposit  of  estimated 
antidumping  duties  based  on  the  above 
margin  shall  be  required  for  Pads 
Manufacture. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  administrative  review, 
whose  first  shipments  occurred  after 
August  31, 1985,  and  who  is  unrelated  to 
Pads  Manufacture  or  Pisoni,  a  cash 
deposit  of  1.03  percent  shall  be  required. 
Tbese  deposit  requirements  are  effective 
for  all  shipments  of  pads  for  woodwind 
instrument  keys  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a;  50  FR  32556 
August  13. 1985). 

Dated:  April  11, 1987. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  87-e064  Filed  4-21-87;  8:45  am] 
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[A-583-081] 

Polyvinyl  Chloride  Sheet  and  Rim 
From  Taiwan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Intent  To  Revoke  in  Part 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Intent  to  Revoke  in  Part. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  ten  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  polyvinyl 
chloride  sheet  and  film  from  Taiwan. 
The  review  covers  eight  exporters  of 
this  merchandise  to  the  United  States 
and  generally  consecutive  periods  from 
June  1, 1983  through  May  31, 1986.  The 
review  indicates  the  existence  of 
dumping  margins  for  one  of  the  firms. 
When  inadequate  information  was 
received  in  response  to  our 
questionnaire,  we  used  the  best 
information  available  for  assessment 
and  estimated  antidumping  duties  cash 
deposit  purposes. 

The  Department  intends  to  revoke  the 
antidumping  finding  with  respect  to 
Taiwanese  polyvinyl  chloride  sheet  and 
film  exported  by  Fashion  Plastics 
Fabrication  Co..  Everlush  Industrial  Co., 
Ltd.,  Eclat  International,  Elanvital 
International,  S.M.  &  Roger  Co..  and 
Wondertex  Ind.  Co. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECnVE  date:  April  22. 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Linda  L.  Pasden  or  Robert  Marenick. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-1130/5255. 

SUPPLCMENTARY  INFORMATION: 

Back^ound 

On  September  20, 1984,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (49  F1^  36897)  a  tentative 
determination  to  revoke  in  part  the 
antidumping  finding  on  polyvinyl 
chloride  sheet  and  film  from  Taiwan  (43 
FR  28457,  June  30, 1978).  On  December 
18, 1984,  the  Department  published  in 
the  Federal  Register  (49  FR  49128]  the 
final  results  of  its  last  administrative 
review  of  the  antidumping  finding.  We 
began  this  review  of  the  finding  under 
our  old  regulations.  After  the 
promulgation  of  our  new  regulations,  the 
petitioner  and  ten  respondents 
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requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  complete  the 
administrative  review.  We  published  a 
notice  of  initiation  on  May  30. 1986  (51 
FR  19580).  July  17. 1986  (51  FR  25923). 
and  October  3. 1986  (51  FR  35382).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  unsupported,  flexible, 
calendered  polyvinyl  chloride  ("PVC") 
sheet,  film  and  strips,  over  6  inches  in 
width  and  over  18  inches  in  length,  and 
at  least  0.0002  inch  but  not  over  0.020 
inch  in  thickness,  currently  classifiable 
under  items  771.4312  and  774.5595  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  eight  exporters  of 
Taiwanese  PVC  to  the  United  States 
from  whom  a  review  was  requested  and 
generally  consecutive  periods  from  June 
1, 1983  through  May  31, 1986.  Orchard 
Corporation  provided  an  inadequate 
response  to  the  Department's 
questionnaire.  For  that  firm  the 
Department  used  the  best  information 
available.  The  best  information 
available  is  that  firm's  rate  from  the  last 
review.  The  Department  will  not  cover 
Hop  Kee  Hong  (Hong  Kong)  and  Lumay 
Products  Corporation  in  this  review  or 
future  section  751  reviews  because  they 
do  not  export  merchandise  covered  by 
the  finding  to  the  United  States.  This  is 
not  a  proposal  to  revoke  the  finding  with 
respect  to  these  two  firms.  Should  these 
firms  begin  exporting  the  covered 
merchandise  to  the  United  States,  we 
shall  treat  them  as  new  exporters. 

The  Department  will  not  cover  K.E. 
Kingstone  and  Taiwan  Eva  in  this  or 
future  section  751  reviews  because  they 
only  shipped  Taiwanese  PVC 
manufactured  by  Ocean  Plastics  Co.. 
Ltd.  Ocean  Plastics  was  excluded  from 
the  finding  (43  FR  4810.  June  30. 1978). 
The  exclusion  of  these  two  firms  from 
the  finding  pertains  only  to  shipments 
manufactured  by  Ocean  Plastics.  Should 
these  firms  begin  exporting  the  covered 
merchandise  manufactured  by  another 
firm,  we  shall  treat  them  as  new 
exporters. 

Preliminary  Results  oo  the  Review  and 
Intent  to  Revoke  in  Part 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Fashion  Plastics 

06/01/83-09/ 

'5.90 

Fabrication. 

20/84. 

Union  Industries 

06/01/83-05/ 

•11.37. 

Ltd. 

31/84,06/ 
01/84-05/ 
31/85. 

« 11.37 

Orchard 

06/01/85-05/ 

12.04 

Corporation. 

31/86. 

>  ^4o  stiipments  during  ttie  period. 

Fashion  Plastics  Fabrication  Co. 
requested  partial  revocation  of  the 
finding.  That  firm  has  not  exported 
Taiwanese  polyvinyl  chloride  sheet  and 
film  to  the  United  States  since  December 
1978.  As  provided  for  in  S  353.54(e)  of 
the  Commerce  Regulations.  Fashion 
Plastics  has  agreed  in  writing  to  an 
immediate  suspension  of  liquidation  and 
reinstatement  in  the  finding  if 
circtmistances  develop  which  indicate 
that  Taiwanese  polyvinyl  chloride  sheet 
and  film  imported  into  the  United  States 
is  being  sold  by  that  firm  at  less  than 
fair  value. 

As  a  result  of  our  review,  we  intend  to 
revoke  the  finding  on  PVC  sheet  and 
film  from  Taiwan  with  respect  to 
Fashion  Plastics  Fabrication  Co.  This 
firm  has  not  exported  to  the  United 
States  since  December  1978,  a  period  of 
over  five  years.  If  the  finding  is  revoked, 
it  will  apply  to  all  unliquidated  entries 
of  this  merchandise  exported  by  Fashion 
Plastics  Fabrication  Co.  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  20. 
1984. 

The  Department  also  intends  to 
revoke  the  finding  with  respect  to 
Everlush  Industrial  Co..  Ltd.,  Eclat 
International,  Elanvital  International. 
S.M.  &  Roger  Co..  and  Wondertex  Ind. 
Co.  These  five  firms  previously  only 
shipped  Taiwanese  PVC  manufactured 
by  Cathay  Plastics  Industry.  We 
revoked  the  finding  with  respect  to 
Cathay  (49  FR  7841,  March  1, 1984).  The 
revocation  of  these  five  firms  from  the 
finding  pertains  only  to  shipments 
manufactured  by  Cathay. 

Should  these  firms  begin  exporting 
Taiwanese  polyvinyl  chloride  sheet  and 
film  to  the  United  States  manufactured 
by  another  firm,  we  shall  treat  them  as 
new  exporters. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  5 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 


first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  by  S  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  For  any 
shipments  from  the  remaining  known 
manufacturers/exporters  not  covered  by 
this  review,  the  cash  deposit  will 
continue  to  be  at  the  rate  published  in 
the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms  (49  FR  49128,  December  18, 1984). 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  May  31, 1986  and  who  is  unrelated 
to  any  reviewed  firm  any  other 
previously  reviewed  firm,  a  cash  deposit 
of  12.04  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Taiwanese  polyvinyl 
chloride  sheet  and  film  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review,  intent  to 
revoke  in  part  and  notice  are  in 
accordance  with  section  751(a)(1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(a)(1) 
and  (c))  and  SS  353.53a  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53a. 
353.54). 

Dated:  April  16, 1987. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary,  Import 

Administration. 

(FR  Doc.  87-9062  Filed  4-21-87;  8:45  am] 

BtLUNG  CODE  3$10-OS-«i 


[A-122-085] 

Sugar  and  Syrups  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 


BEST  COPY  AVAILABLE 


1326/^ 


Federal  Register  /  Vol.  52.  No.  71  /  Wednesday,  April  22.  1987  /  Notices 


ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  requests  by  a 
respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  order  on  sugar  and  syrups 
from  Canada.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  from  April  1, 1985  through 
March  31, 1986.  The  review  indicates  the 
existence  of  no  dumping  margins  for  the 
firm  during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  April  22, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 

J.  David  Dirstine  or  Robert  J.  Marenick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-3601/5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  24, 1987,  the  Department 
published  in  the  Federal  Register  (52  FR 
9322]  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  order  on  sugar  and  syrups 
from  Canada.  After  the  promulgation  of 
our  new  regulations,  respondents 
requested  in  accordance  with 
§353.53a(a]  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  the 
notice  of  initiation  on  May  20, 1986  (51 
FR  18475).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Canadian  sugar  and  syrups 
produced  from  sugar  cane  and  sugar 
beets.  The  sugar  is  refined  into 
granulated  or  powdered  sugar,  icing,  or 
liquid  sugar.  Sugar  and  syrups  are 
currently  classifiable  under  items 
155.2025, 155.2045,  and  155.3000  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  one  manufacturer/ 
exporter  of  Canadian  sugar  and  syrups 
and  the  period  April  1, 1985  through 
March  31, 1986. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act, 
since  all  sales  were  made  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation.  PHu'chase  price  was  based 


on  the  packed,  delivered  or  f.o.b.  duty- 
paid  plant  price  to  unrelated  purchasers 
in  the  United  States.  Where  appHcable, 
we  made  adjustments  for  U.S.  duty, 
brokerage,  and  U.S.  and  Canadian 
inland  freight.  Where  applicable,  we 
added  Canadian  duties  paid  at  the  time 
of  importation  into  Canada  of  the  raw 
material  used  to  produce  the  sugar  and 
syrups  because  these  duties  were 
rebated  when  the  sugar  and  syrups  were 
exported  to  the  United  States.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

bi  calculating  foreign  market  value  the 
Department  used  home  market  price  as 
defined  in  section  773  of  the  Tariff  Act 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  of 
comparison.  Home  market  price  was 
bated  on  the  packed,  f.o.b.  or  delivered 
price  with  adjustments,  where 
applicable,  for  inland  freight,  and 
indirect  selling  expenses  to  offset 
commissions  to  unrelated  parties  on  U.S. 
sales.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparision  of 
United  States  price  to  foreign  market 
vahie,  we  preliminarily  determine  that 
no  dumping  margins  exist  for  Lantic 
Sugar,  Ltd.  for  the  period  April  1, 1985 
through  March  31. 1986. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosiu^  and/or  hearing  witliin  5  days 
of  the  date  of  publication.  Any  hearing, 
if  requested,  will  be  held  30  days  after 
the  date  of  publication  of  the  first 
workday  thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  since  there 
was  no  margin,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
dumping  duties  for  Lantic  Sugar,  Ltd.  For 
any  future  shipments  form  the  remaining 
known  manufacturers  and/or  exporters 
not  covered  in  this  review,  a  cash 
deposit  shall  be  required  at  the  rates 
published  in  the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter, 
whose  first  shipments  occurred  after 
March  31. 1986  and  who  is  unrelated  to 


any  reviewed  firm,  no  cash  deposit  shall 
be  required.  These  deposit  requirements 
are  effective  for  all  shipments  of 
Canadian  sugar  and  syrups  entered,  or 
withdrawn  from  warelhouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  §S  353.53a  of  the 
Commerce  Regulations  (19  CFR  353.53a] 

Dated:  April  16, 1987. 

GUt>ert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dminislration. 

[FR  Doc.  87-0063  Filed  4-21-87;  8:45  amj 
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Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 
effective  date:  April  22, 1987. 

for  FURTHER  INFORMATION  CONTACT: 

William  L  Matthews  or  Richard  W. 
Moreland,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  telephone:  (202)  377-5253/ 
2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with 
§§  353.53a(a](l),  (a)(2).  (a)(3).  and 
355.10(a)(1)  of  the  Commerce 
Regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  5§  353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
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of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  April  30, 
1988. 


AntKkjtnping  duty  proceedingt  «nd 

Penodstobe 

firm 

Iron     Construction     Castings     trom 

Canada: 

10/21/85-02/28/87 

Fondene  Laroche _. 

10/21 /eS-02/28/87 

U  Perle  Foundry 

10/21/85-02/28/87 

MuMsr  Canada _     .... 

10/21/85-02/28/87 

Sodium  Nitrale  tnxnOUK 

SQM _ „ _.. 

03/01/88-02/28/87 

Vacoaa  Rayon  Staple  Rber  from  Fkv 

land: 

Kenwa  Oy  Satari 

03/01/88-02/28/87 

Certain   Brass  Fire  Protection  Prod- 

ucts from  Italy: 

03/01 /86-02/28/e7 

03/01/88-02/28/87 

Circular   WeWed   Pve*  and   TubM 

from  Thailand: 

First  Sleel  Industry 

09/26/85-02/28/87 

Saha  Thai  Steel  Pipe ., 

09/26/85-02/28/87 

Siam  Steel  Pjpa „ 

09/26/85-02/28/87 

Thai  Steel  P^e _ 

00/26/85-02/28/87 

Thai  Union  Steel  Pipe 

09/26/85-02/28/87 

Countervailing  duty  proceedwgs 


Certain  Apparel  from  /Argentina 

ki-Shell  Pistachioi  (rom  km 

Certain  Iron— Metal  Construction 
Castings  horn  Mexico 

TexWe  Mill  Products  Irnn  Mexico 

Certain  TexWe  MH  Products  w<d  Ap- 
parel (rom  Sn  Lanka 

Certain  Welded  Cwtion  Steal  Ptpe  « 
Tube  (rora  Turkey 


Periods  to  be 


01/01/86-12/31/88 
12/30/85-12/31/86 


01/01/86-12/31-86 
01/01/86-12/31/88 


01/01/86-12/31/86 
10/21/85-12/31/86 


We  also  received  requests  to  review 
four  Japanese  television  manufacturers 
but,  due  to  injunctive  orders  issued  by 
the  Court  of  International  Trade,  we  are 
deferring  initiation  of  those  reviews 
until  the  injunctive  orders  may  be 
dissolved. 

Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
§§  353.53a(c)  and  355.10(c}  of  the 
Commerce  Regulations  (19  CFR 
353.53a(c),  355.10(c)). 

Dated:  April  9, 1987. 
Gilbert  B.  Kaplan, 

Deputy  Assistanl  Secretary  for  Import 

Administration. 

[FR  Doc.  87-8985  Filed  4-21-87;  8:45  am] 
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Final  Results  of  Countervailing  Duty 
Administrative  Review  in  Accordance 
With  Decision  Upon  Renuind 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


action:  Notice  of  amendment  of  final 
results  of  countervailing  duty 
administrative  review  in  accordance 
with  decision  upon  remand. 

summary:  The  CIT  has  upheld  remand 
results  submitted  by  the  Department  on 
August  15. 1986.  The  remand  involved 
the  final  results  of  an  administrative 
review  of  the  countervailing  duty  order 
on  pig  iron  from  Brazil,  covering  the 
period  January  1, 1981  through 
December  31, 1981. 

As  a  result  of  the  remand  decision,  the 
Department  has  determined  the  net 
subsidy  to  be  24.23  percent  ad  valorem 
for  one  firm,  Cimetal,  and  7.01  percent 
ad  valorem  for  all  other  firms. 
EFFECTIVE  DATE:  April  22, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 
John  D.  Miller  or  Paul  McGarr,  Office  of 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  16, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
9923)  the  final  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  pig  iron 
from  Brazil.  "Hie  review  covered  the 
period  January  1, 1981  through 
December  31, 1981.  The  results  of  that 
review  were  challenged  in  the  Court  of 
International  Trade  ("CIT')  by  an 
importer,  Philipp  Brothers,  Inc.  Pursuant 
to  an  injunction  issued  on  April  19. 1984, 
the  Department  instructed  the  U.S. 
Customs  Service,  on  April  23, 1984,  to 
continue  suspension  of  liquidation  of 
entries  of  the  subject  merchandise 
imported  by  Philipp  Brothers  during  the 
review  period.  On  February  14, 1986,  the 
CIT  in  Philipp  Brothers,  Inc.  v.  United 

States.  Slip  Op.  8&-16. 10  CIT ,  630 

F.  Supp.  1317  (1986)  remanded  to  the 
Department  two  aspects  of  the  review. 
On  August  15, 1988,  we  submitted  the 
final  results  of  the  remand  to  the  CIT. 
The  remand  results  were  upheld  in  Slip 

Op.  86-107. 11  err ,  (October  23. 

1986). 

Remand  Results 

Pursuant  to  the  remand  in  Philipp 
Brothers,  the  Department  was  required 
to  explain  the  use  of  country-wide  rates 
for  assessment  purposes.  We  explained 
that,  at  the  time  the  review  was 
conducted,  there  was  no  statutory 
provision  concerning  whether  or  when 
the  Department  should  assess 
countervailing  duties  on  a  country-wide 
or  company-specific  basis. 


While  the  language  of  paragraph  (2)  of 
section  751(a)  of  the  Tariff  Act  of  1930 
("the  Tariff  Act")  makes  clear  that  the 
Department  is  to  assess  antidumping 
duties  on  an  entry-by-entry  basis,  there 
is  no  parallel  provision  for  the 
assessment  of  countervailing  duties. 
Instead,  the  langauge  of  section  751(a)(1) 
simply  calls  for  the  determination  of 
"any  net  subsidy."  The  Department's 
consistent  and  long-standing  practice 
has  been  to  assess  countervailing  duties 
on  a  coimtry-wide  basis  in 
administrative  reviews.  After 
considering  the  1984  amendments  to 
section  706(a)(2)  of  the  Tariff  Act 
(establishing  a  presumption  of  country- 
wide rates  except  if  the  Department 
determines  that  significant  differentials 
exist  between  companies  receiving 
benefits)  and  $  355.22(d)(3)  of  the 
Department's  proposed  regulations 
(which  would  clarify  the  basis  for 
company-specific  countervailing  duty 
rates  in  administrative  reviews)  (50  FR 
24207,  June  10, 1985).  we  found,  in 
accordance  with  the  CITs  instructions, 
that  there  was  a  "significant 
differential"  in  the  receipt  of  subsidies 
by  one  producer.  Cimetal.  We  found  a 
company-specific  rate  for  Cimetal  of 
24.23  percent  ad  valorem  and  a  country- 
wide rate  for  all  other  firms  of  7.01 
percent  ad  valorem.  Plaintiff  did  not 
challenge  this  result. 

Also  pursuant  to  the  remand,  the 
Departinent  was  required  to  explain  to 
the  CIT  whether  it  had  treated  a  lag  in 
the  collection  of  an  offset  tax  to  the 
Industrial  Products  Tax  ("IPI")  export 
credit  premium  as  a  separate 
countervailable  subsidy,  or  whether  it 
had  simply  adjusted  the  offset  tax 
allowed  under  section  771(6)(C)  of  the 
Tariff  Act  because  of  the  delay  in 
collection.  If  the  latter,  the  CIT 
instructed  the  Department  to  address 
the  arguments  raised  by  plaintiff 
concerning  its  methodology. 

We  explained  that  the  lag  in 
collection  of  the  offset  tax  was  not 
treated  as  a  separate  countervailable 
subsidy.  In  order  to  take  into  account 
the  benefit  received  from  the  IPI  export 
credit  premium  resulting  from  the  delay 
in  collection  of  the  offset  tax,  we 
calculated  the  benefit  from  the  IPI  credit 
and  the  obligation  for  the  payment  of 
the  offset  tax  based  on  the  date  of 
shipment,  rather  than  the  date  on  which 
the  IPI  credit  was  received  by  the 
exporter. 

Plaintiff  argued  that  this  methodology 
lacked  "symmetry."  alleging  that  it 
utilized  both  accrual  and  cash-based 
analysis.  However,  the  CIT  upheld  the 
Department's  methodology  as 
reasonable  both  in  fact  and  in  law.  This 
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methodology  takes  into  account  the  fact 
that,  while  we  could  not  always 
detennine  the  date  on  which  the 
applicant  actually  received  the  IPI 
credit,  we  could  verify  the  date  on 
which  the  exporter  became  entitled  to 
receive  the  benefit  and  the  date  on 
which  the  obligation  for  payment  of  the 
offset  tax  was  imposed.  As  the  record 
demonstrated,  the  Government  of  Brazil 
agreed  to  offset  the  subsidy  completely. 
We  determined  that  payment  was  late 
beginning  45  days  after  the  end  of  the 
relevant  month,  and  noncollection  of  the 
offset  tax  by  that  date  resulted  in  a 
failure  of  the  Government  of  Brazil  to 
offset  completely  the  beneHt  &om  the  IPI 
credit. 

As  a  result  of  the  remand  decison,  the 
final  results  of  the  administrative  review 
of  the  countervailing  duty  order  on  pig 
iron  from  Brazil,  covering  the  period 
January  1, 1981  through  December  31. 
1981,  are  amended  to  incorporate  the 
reasoning  and  calculations  set  forth 
above.  Accordingly,  the  net  subsidy 
during  the  period  of  review  is  24.23 
percent  ad  valorem  for  Cimetal  and  7.01 
percent  ad  valorem  for  all  other  firms. 
The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  24.23  percent  for 
Cimetal,  and  7.01  percent  for  all  other 
firms,  of  the  f.o.b.  invoice  price  on  all 
entries  of  the  subject  merchandise, 
imported  by  Philipp  Brothers  and 
exported  on  or  after  January  1, 1981  and 
on  or  before  December  31, 1981. 

This  notice  does  not  affect  the  deposit 
rate  currently  required  on  all  entries  of 
pig  iron  from  Brazil  of  4.65  percent  ad 
valorem. 

Dated:  April  16, 1987. 
Gilbert  B.  Kaplan, 
Deputy  Assistant  Secretary,  Import 
A  dministration. 
[FR  Doc.  87-9065  Filed  4-21-87;  8:45  amj 
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tC-333-001) 

Cotton  Sheeting  and  Sateen  From 
Peru;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AOENCY:  International  Trade 

Administration,  Import  Administration, 

Department  of  Commerce. 

action:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru.  The 


review  covers  the  period  January  1, 1984 
through  December  31, 1984  and  three 
programs. 

A»a  result  of  the  review,  the 
Department  has  preliminarily 
determined  the  bounty  or  grant  to  be 
0.31  percent  ad  valorem  for  the  period  of 
review,  a  rate  we  consider  to  be  de 
minimis.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  date:  April  22, 1987. 

FOR  FURTHER  INFORMATION  CONTACTS 

Al  Jemmott  or  Bernard  Carreau,  Office 
of  Comphance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  [202]  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Back^ground 

On  December  5, 1988,  the  Department 
of  Commerce  {"the  Department") 
published  in  the  Federal  Register  (51  FR 
43948)  the  final  results  of  its  last 
administrative  review  of  the 
coimtervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru  (48  FR 
4501,  February  1. 1983).  The  Government 
of  Peru  requested  an  administrative 
review  of  the  order  in  accordance  with 
§  355.10  of  the  Commerce  Regulations. 
We  published  the  initiation  on  May  30, 
1986  (51  FR  19580).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Peruvian  cotton  sheeting 
and  sateen  consisting  of:  (1)  Plain 
woven  cotton  fabric  sheeting,  not  fancy 
or  figured  and  not  napped,  made  of 
singles  yam  with  an  average  yam 
number  between  3  and  26,  imported  in 
Textile  and  Apparel  Category  313, 
currently  classifiable  under  items  320. — 
34  and  320.— 77  of  the  Tariff  Schedules 
of  the  United  States  annotated 
("TSUSA");  and  (2)  100  percent  carded 
cotton  sateen  fabrics  woven  with  a  satin 
weave  and  not  napped,  imported  in 
Textile  and  Apparel  Category  317, 
currently  classifiable  imder  TSUSA 
items  320.— 50,  320.— 93,  321.— 50,  and 
321.-93. 

The  review  covers  the  period  January 
1, 1984  through  December  31, 1984  and 
three  programs. 

Analysis  of  Programs 

(1)  The  Export  Law 

Tke  aim  of  the  law  for  the  Promotion 
of  Exports  of  Nontraditional  Goods  ("the 
Export  Law")  is  to  improve  Peru's 
foreign  trade  structure  by  promoting 
nontraditional  exports. 


Articles  8  and  9  of  the  Export  Law 
permit  firms  that  decentralize  their 
businesses  within  the  country  or  that 
export  nontraditional  goods  to  invest  or 
reinvest  a  larger  portion  of  their  income, 
free  of  income  tax,  than  is  permitted 
other  firms.  Three  exporters  used  the 
nontraditional  export  provision  of  these 
articles  during  the  period  of  review.  To 
calculate  the  benefit,  we  divided  each 
exporter's  additional  tax  credit  by  its 
total  exports  and  multiplied  the  result 
by  its  percentage  of  total  exports  of 
cotton  sheeting  and  sateen  to  the  United 
States  during  the  review  period.  We 
preliminarily  determine  the  benefit  from 
Articles  8  and  9  to  be  0.06  percent  ad 
valorem. 

Article  12  of  the  Export  law  permits 
each  manufacturer  and/or  exporter  to 
use  accelerated  depreciation.  Two 
exporters  used  this  article  during  the 
period  of  review.  To  calculate  the 
benefit,  we  divided  each  exporter's  tax 
savings  (the  difference  between  what 
the  company  paid  and  what  it  would 
have  paid  absent  the  accelerated 
depreciation)  by  its  total  sales  of  all 
products  and  multiplied  the  result  by  its 
percentage  of  total  exports  of  cotton 
sheeting  and  sateen  to  the  United  States 
during  the  review  period.  We  used  total 
sales  of  all  products  as  the  denominator 
because  firms  are  able  to  claim 
accelerated  depreciation  on  equipment 
used  for  both  domestic  and  export  sales. 
We  preliminarily  determine  the  benefit 
from  Article  12  to  be  0.04  percent  ad 
valorem. 

Article  14  of  the  Export  Law  grants 
each  manufacturer  and/or  exporter  a 
tax  deduction  for  each  permanent  job 
created.  One  exporter  used  this  article 
during  the  period  of  review.  To  calculate 
the  benefit,  we  divided  the  difference  in 
the  exporter's  taxes  before  and  after  the 
deduction  by  its  total  sales  of  all 
products  and  multiplied  the  result  by  Its 
percentage  of  total  exports  of  cotton 
sheeting  and  sateen  to  the  United  States 
during  the  review  period.  We  used  total 
sales  of  all  products  as  the  denominator 
because  the  job  created  can  be  in  either 
domestic  or  export  production.  We 
preliminarily  determine  the  benefit  from 
Article  14  to  be  0.01  percent  ad  valorem. 

Article  16  of  the  Export  Law  permits 
exporters  to  suspend  payment  of  import 
duties  on  capital  goods  used  to 
manufacture  merchandise  for  export 
The  suspension  of  duties  is  contingent 
upon  meeting  yearly  export  targets  set 
in  the  E^qjort  Law.  If  exporters  achieve 
all  targets  within  a  maximum  of  five 
years,  they  are  eligible  for  full 
exemption  from  payment  of  duties.  The 
exemption  takes  effect  in  the  year  that 
the  export  targets  are  reached,  if 
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exporters  fail  to  meet  the  export  target*, 
they  must  pay  the  duties  with  penalties. 
Four  exporters  used  Article  16  during 
the  period  of  review,  including  one  that 
fuifiQled  the  requirements  for  exemption 
from  payment  of  duties. 

We  consider  these  import  duty 
suspensions  to  be  equivalent  to  one-year 
interest-free  loans  because  there  is 
uncertainty  from  year  to  year  whether 
the  duties  will  be  paid  or  exempted  from 
payment  If  an  exemption  occurs,  we 
expense  the  full  amount  of  the 
exemption  in  the  year  of  receipt  We 
calculated  the  benetit  from  the 
suspensions,  or  "loans",  outstanding 
during  the  review  period  using  a  1983 
commercial  benchmark  because  we 
assume  that  the  interest  paid  in  1984 
was  based  on  a  loan  rolled  over  in  1983. 
We  used  as  a  benchmark  the  effective 
annual  interest  rate  for  short-term 
promissory  notes.  We  allocated  each 
exporter's  benefit  over  its  total  exports 
for  the  review  period.  For  the  exporter 
that  obtained  the  exemption,  we 
allocated  the  full  amount  of  the 
exemption  plus  the  interest  benefit  (for 
the  import  duty  suspension  diiring  the 
portion  of  the  review  period  before  the 
actual  exemption  occurred)  over  that 
firm's  total  exports.  We  then  weight- 
averaged  eadi  exporter's  benefit  by  its 
share  of  the  total  exports  of  cotton 
sheeting  and  sateen  to  the  United  States. 
We  preliminarily  determine  the  benefit 
from  Article  16  to  be  0.20  percent  ad 
valorem.  Because  two  exporters 
imported  in  1984  additional  equipment 
on  which  import  duties  were  suspended, 
we  preliminarily  determine  the  benefit 
for  purposes  of  cash  deposit  of 
estimated  coimtervailing  duties,  to  b« 
0.60  percent  ad  valorem. 

(2)  Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 
exporters  of  cotton  sheeting  and  sateen 
did  not  use  them  during  the  period  of 
review. 

(A)  Certificate  of  Tax  Rebate 
("CERTEX");  and 

(6)  Nontraditional  Export  Fund 
(•TENT'). 

Preliminary  Results  of  Review 

As  a  result  of  the  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  0.31  percent  ad  valorem 
for  the  period  of  review.  The 
Department  considers  any  rate  less  than 
0.50  percent  to  be  de  minimis. 

The  Department  therefore  intends  to 
instruct  the  Customs  Service  to  assess 
no  countervailing  duties  for  shipments 
of  this  merchandise  exported  on  or  after 
January  1, 1984  and  on  or  before 
December  31, 1984. 


Further,  because  of  the  additional 
import  duty  exemptions  obtained  under 
Article  16  in  1984,  the  Department 
intends  to  instruct  the  Customs  Service 
to  collect  cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act  of  0.71 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  entered,  or  withdrawn  from 
warehouse,  for  craisumption  on  or  after 
the  date  of  pubhcation  of  the  final 
results  of  this  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  S  335.10  of  the  Commerce 
Regulations  (19  CFR  355.10). 

Dated:  April  18, 1987. 
Gilbwt  B.  KapUn. 

Deputy  Assistant  Secntary,  Import 

A  dminiMtratiott. 

[PR  Doc  87-«)ee  Piled  4-21-87;  8>45  am] 
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Cotton  Yam  From  Poni;  Preliminary 
Rosult*  ol  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration. 

Department  of  Commerce. 

ACTKMC  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  cotton  yam 
from  Peru.  The  review  covers  the  period 
January  1, 1984  through  December  31, 
1984,  and  three  programs. 

As  a  result  of  the  review,  the 
Department  has  preliminary  determined 
the  bounty  or  grant  to  be  2.39  percent  ad 


valorem  for  1984.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

KFrecrrvK  date  April  22, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Al  Jemmott  or  Bernard  Carreau,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  9, 1986,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  PR 
44324)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  cotton  yarn 
from  Peru  (48  FR  4508,  February  1, 1983). 
The  Government  of  Peru  requested  an 
administrative  review  of  the  order  in 
accordance  with  {  355.10  of  the 
Commerce  Regulations.  We  published 
the  initiation  on  May  30, 1986  (51  FR 
19580).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Im]>orts  covered  by  the  review  are 
shipments  of  various  Peruvian  cotton 
yams  currently  classifiable  under  the 
following  item  numbers  of  the  Tariff 
Schedules  of  the  United  States:  300.6a 
301J)1  through  301.60,  301.70,  301.80, 
301.82,  301.84,  301.86,  301.88,  301.92, 
301.94,  301.96,  301.98,  301J)1  through 
302.60,  30270,  302.80,  302.aZ  302.84, 
302.86.  30238,  302.92.  302.94,  302.96,  and 
302.98. 

The  review  covers  the  period  January 
1. 1984  through  December  31, 1984  and 
three  programs. 

Analysis  of  Programs 

(1)  The  Export  Law 

The  aim  of  the  Law  for  the  Promotion 
of  Exports  of  Nontraditional  Goods  ("the 
Export  Law")  is  to  improve  Peru's 
foreign  trade  structure  by  promoting 
nontraditional  exports. 

Articles  8  and  9  of  the  Export  Law 
permit  firms  that  decentralize  their 
businesses  within  the  country  or  that 
export  nontraditional  goods  to  invest  or 
reinvest  a  larger  portion  of  their  income. 
free  of  income  tax,  than  is  permitted 
other  firms.  One  exporter  used  the 
decentralization  provision  of  these 
articles  during  the  period  of  review.  To 
calculate  the  benefit  we  divided  the 
exporter's  tax  credit  by  its  total  sales  of 
all  products  and  multiplied  the  result  by 
its  percentage  of  total  exports  of  cotton 
yam  to  the  United  States  during  the 
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review  period.  We  used  total  sales  of  aU 
products  88  the  denominator  because 
firms  qualified  for  benefits  under  the 
decentralization  provision  rather  than 
under  the  nontraditional  export 
provision.  We  preliminarily  determine 
the  benefit  from  Articles  8  and  9  to  be 
0.09  percent  ad  valorem. 

Article  16  of  the  Expert  Law  pennfts 
exporters  to  suspend  payment  of  import 
duties  on  capital  goods  used  to 
manufacture  merchandise  for  export 
The  suspension  of  duties  is  contingent 
upon  meeting  yearly  export  targets  set 
in  the  Export  Law.  If  exporters  achieve 
all  targets  within  a  maximum  of  five 
years,  they  are  eligible  for  full 
exemption  from  payment  of  duties.  The 
exemption  takes  effect  in  the  year  that 
the  export  targets  are  reached.  If 
exporters  fail  to  meet  the  export  targets, 
they  must  pay  the  duties  with  penalties. 
Four  exporters  used  Article  16  during 
the  period  of  review,  including  one  that 
fulfilled  the  requirements  for  exemption 
from  payment  of  duties. 

We  consider  these  import  duty 
suspensions  to  be  equivalent  to  one-year 
interest-free  loans  because  there  is 
uncertainty  from  year  to  year  whether 
the  duties  will  be  paid  or  exempted  from 
payment.  If  an  exemption  occurs,  we 
expense  the  full  amount  of  the 
exemption  in  the  year  of  receipt.  We 
calculated  the  benefit  from  the 
suspensions,  or  "loans,"  outstanding 
during  the  review  period  using  a  1983 
commercial  benchmark  because  we 
assume  that  the  interest  paid  in  1984 
was  based  on  a  loan  rolled  over  in  1983. 
We  used  as  a  benchmark  the  effective 
annual  interest  rate  for  short-term 
promissory  notes.  We  allocated  each 
exporter's  benefit  over  its  total  exports 
for  the  review  period.  For  the  exporter 
that  obtained  the  exemption,  we 
allocated  the  full  amount  of  the 
exemption,  plus  the  interest  benefit  (for 
the  import  duty  suspension  during  the 
portion  of  the  review  period  before  the 
actual  exemption  occurred)  over  that 
firm's  total  exports.  We  then  weight- 
averaged  each  exporter's  benefit  by  its 
share  of  the  total  exports  of  cotton  yam 
to  the  United  States  during  the  review 
period  We  preliminarily  determine  the 
benefit  from  Article  16  to  be  2.30  percent 
ad  valorem.  Because  the  benefit  ftx)m 
the  import  duty  exemption  does  not 
continue  beyond  1984,  we  preliminarily 
determine  the  benefit,  for  purposes  of 
cash  deposit  of  estimated  countervailing 

duties,  to  be  0.91  percent  ad  valorem. 

(2)  Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 


exporters  of  cotton  yam  did  not  use 
them  during  the  period  of  review. 

(A)  Certificates  of  Tax  Rebate 
rCfRrreX");  and 

(B)  Nontraditional  Export  Fund 
(••FBNT'). 

PreUminary  RMults  of  Review 

As  a  result  of  the  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  2.39  percent  ad  vaJoreai 
for  (he  period  of  review.  The  . 
Department  Intends  to  instruct  the 
Customs  Service  to  assess  ■ ' '  '"" 

countervailing  duties  of  2.39  percent  of 
the  f.o.b.  Invoice  price  on  any  shipments 
of  this  merchandise  exported  on  or  after 
January  1, 1984  and  on  or  before 
December  31, 1984. 

Ftuiher,  because  the  benefit  from  the 
import  duties  exonerated  under  Article 
16  does  not  continue  beyond  1984,  the 
Department  intends  to  instruct  the 
Customs  Service  to  collect  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act.  of  1.00  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  pubhcation  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  (1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)  (1)) 
and  9  355.10  of  the  Commerce 
Regulations  (19  CFR  355.10). 

Dated:  April  16. 1987, 

Gil>eit  B.  Kaplan. 

Deputy  Assistant  Secretary.  Import 
Administration. 

[FR  Doc.  87-8067  Filed  4-21-87;  8:45  am] 
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I       t  mod  AjXNuridn  *'  «o>mbte' 

AOINCV:  Import  Administratioii, 
International  Trade  Administration. 
Commerce. 

Acnow:  Notice. 

tUMMARV:  We  determine  that  certain 

benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being  -'^'•''.  •''■ 
provided  to  manufacturers,  producere. 
or  exporters  in  Colombia  of  certain 
textile  niill  products  and  apparel  as 
described  in  the  "Scope  of 
Investigations'*  section  of  this  notice. 
The  estimated  net  bounty  or  grant  is 
determined  to  be  13.34  percent  ad 
valorem  for  certain  textile  mill  products 
and  16.33  percent  ad  valorem  for 
apparel,  liie  Department  of  Commerce 
and  Colombian  manufacturers  and 
exporters  of  certain  textile  mill  products 
and  apparel  have  entered  into  a 
suspension  agreement.  However,  we 
continued  the  investigations  at  the 
request  of  petitioners.  The  suspension 
agreement  will  remain  in  force  and  we 
shall  not  issue  countervailing  duty 
orders. 

EFFECnVC  DATC  April  22, 1887. 

FOR  FURTHeR  INFORMATION  CONTACT: 

Thomas  Bombelles,  Office  of 
Investigations,  or  Steve  Nyschot  Office 
of  Compliance,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  Telephone:  (202) 
377-3174  or  (202)  377-2786. 

8UPPt£MENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigations,  we 
determine  that  certain  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  are  being 
provided  to  manufactiu^rs,  producers, 
or  exporters  in  Colombia  of  certain 
textile  mill  products  and  apparel.  For 
purpose  of  this  investigation,  the 
following  programs  are  found  to  confer 
bounties  or  grants: 

•  Tax  Reimbursement  on  Exports 
under  law  636  of  1984. 

•  Export  Financing  through  the  Export 
Promotion  Fund. 

•  We  estimate  the  net  bounty  to  be 
13.34  percent  ad  valorem  for  certain 
textile  mill  products  and  16.33  percent 
ad  valorem  for  appareL 
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Case  History 

On  July  20, 1984,  we  received  a 
petition  from  the  American  Textile 
Manufacturers  Institute,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  and  the  International 
Ladies'  Garment  Workers  Union,  on 
behalf  of  the  U.S.  industries  producing 
certain  textiles  and  textile  products.  In 
compliance  with  the  filing  requirements 
of  §  355.28  of  our  regulations  (19  CFR 
355.28).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Colombia  of  textiles  and  textile 
products  receive,  directly  or  indirectly, 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act. 

We  found  that  the  petition  contained 
sufHcient  grounds  upon  w^ich  to  Initiate 
coimtervailing  duty  investigations  and. 
on  August  13. 1984,  we  initiated  such 
investigations  (49  FR  32892  August  17, 
1984).  These  investigations  were 
initiated  by  the  Department  under  the 
title  "Certain  Textiles  and  Textile 
Products  from  Colombia."  Because  of 
the  number  of  products  covered,  and  the 
differences  in  those  products,  the 
Department  determined  that  it  should 
conduct  separate  investigations — one  of 
textiles  and  non-apparel  textile 
products,  and  one  of  apparel.  Because  of 
the  potential  for  confusion,  as  apparel 
can  also  be  considered  a  textile  product 
we  changed  the  titles  of  our 
investigations  to  "Certain  Textile  Mill 
Products  and  Apparel  from  Colombia." 
The  scope  of  these  investigations 
remains  the  same  as  announced  in  the 
initiation  and  the  preliminary 
determinations.  We  stated  that  we 
expected  to  issue  preliminary 
determinations  by  October  16, 1984.  On 
September  21. 1984.  we  determined 
these  investigations  to  be 
"extraordinarily  complicated,"  as 
defined  in  section  703(c)(1)(B)  of  the  Act. 
Therefore,  we  extended  the  period  for 
making  oiir  preliminary  determinations 
by  65  days  until  December  20, 1984  (49 
FR  40198  October  15. 1984). 

Since  Colombia  is  not  a  "coxmtry 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act  and 
the  merchandise  being  Investigated  is 
dutiable,  sections  303(a)(1)  and  (b)  of  the 
Act  apply  to  the  investigations. 
Accordingly,  the  domestic  industry  is 
not  required  to  allege  that,  and  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  these  products  cause  or  threaten 
material  injury  to  a  U.S.  industry. 

Due  to  the  scope  of  these 
investigations,  we  employed  a  two-step 
questionnaire  process.  We  presented  a 
preliminary  questionnaire  to  the 


Government  of  Colombia  in 
Washington, DC.  on  August  24. 1984. 
Based  on  the  responses  to  the 
preliminary  questionnaire,  we  selected 
four  textile  producers  and  exporters  and 
three  apparel  producers  and  exporters, 
who  account  for  at  least  60  percent  of 
the  value  of  textile  mill  products  and 
apparel  exported  to  the  United  States 
from  Colombia.  On  October  23, 1984,  we 
pH^sented  a  supplemental  questionnaire 
to  the  Government  of  Colombia  in 
Washington,  DC  requesting  responses 
from  these  selected  companies.  We 
received  responses  to  our  supplemental 
questionnaire  on  December  4, 1984.  One 
textile  producer.  Polymer  Sj\.  did  not 
respond  to  our  questionnaire.  Although 
the  response  to  the  preliminary 
questionnaire  states  that  Polymer 
receives  certain  export  benefits,  coimsel 
for  respondents  informed  us  that 
Polymer  does  not  in  fact  export  any 
products  under  investigation.  Tbereifore, 
Polymer  is  not  subject  to  this 
investigation. 

One  company,  Creaciones  Inesita, 
requested  exclusion  from  these 
investigations  on  the  grounds  that  it 
does  not  export  any  textile  mill  products 
or  apparel.  By  the  terms  of  section 
355.38  of  our  regulations,  Inesita  could 
not  be  excluded  because  it  does  not 
produce  or  export  "merchandise  subject 
to  the  investigation,"  [i.e.,  certain  textile 
mill  products  and  apparel  that  are 
exported  to  the  United  States).  Also,  it  is 
the  Department's  pohcy  not  to  exclude  a 
firm  that  has  never  exported,  since  the 
Department  has  no  past  records  which  it 
can  use  to  assess  whether  the  firm, 
when  it  begins  to  export,  will  apply  for 
and  receive  export  benefits.  In  this  case, 
all  of  the  firms  investigated  received 
export  benefits,  such  as  the  program 
providing  for  tax  reimbursement  on 
exports  and  for  export  financing  through 
the  Export  Promotion  Fund.  Every 
Colombian  firm  is  entiUed  by  law  to 
these  benefits  and,  arguably,  Inesita 
would  need  to  receive  these  benefits  in 
order  to  compete  effectively  against 
other  Colombian  exporters. 

On  December  20, 1984.  we  issued  our 
preliminary  determinations  in  these 
investigations  (49  FR  50753,  December 
31, 1984).  We  preliminarily  determined 
that  benefits  constituting  bounties  or 
grants  within  the  meaning  of  the  Act 
were  being  provided  to  manufactxirers, 
producers,  or  exporters  in  Colombia  of 
the  subject  merchandise. 

We  conducted  a  verification  of  the 
responses  of  the  Government  of 
Colombia  and  the  textile  and  apparel 
companies  between  January  29  and 
February  8, 1985.  Petitioners  and 
respondents  waived  the  opportimity  to 


participate  in  a  public  hearing. 
However,  we  did  receive  their  written 
comments  regarding  our  investigations 
in  briefs  received  on  February  1  and 
February  25, 1985.  On  March  5.  we 
received  their  written  comments  on  our 
verification.  We  have  addressed  these 
comments  in  the  "Comments"  section  of 
this  notice. 

Certain  respondents  in  these 
investigations  have  raised  issues  as  to 
whether  petitioners  have  standing  to  file 
these  cases.  Petitioners  have  also  made 
comments  regarding  our  methodology  in 
selecting  companies  to  receive  detailed 
questionnaires  and  our  investigation  of 
only  those  companies  that  account  for 
60  percent  of  exports  of  the  subject 
merchandise  to  the  United  States.  We 
have  addressed  these  issues  in  our  final 
determination  in  Certain  Textile  Mill 
Products  and  Apparel  from  Malaysia. 
(50  FR  9852,  March  12, 1985).  See  that 
notice  for  our  conmients  on  those  issues. 

On  March  5, 1985,  the  Department  of 
Commerce  and  a  representative  of  the 
Colombian  producers  and  exporters 
who  account  for  at  least  85  percent  of 
exports  of  certain  textile  mill  products 
and  apparel  to  the  United  States  subject 
to  these  investigations  signed  a 
suspension  agreement  as  provided  for 
under  section  704  of  the  Act  (50  FR  9863, 
March  12, 1985).  Under  the  agreement 
these  Colombian  manufacturers  and 
exporters  voluntarily  rennounced  the 
receipt  of  all  the  benefits  described 
below  as  bounties  or  grants. 

On  March  18, 1985,  the  j>etitioner8 
requested  that  these  investigations  be 
continued  under  section  704(g)  of  the 
Act  Therefore,  we  are  required  to  issue 
final  determinations  in  these 
investigations. 

Scope  of  the  Investigatioos 

The  products  covered  by  these 
investigations  are  certain  textile  mill 
products  and  apparel,  which  are 
described  in  Appendix  A  attached  to 
this  notice. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  instant  investigations.  These 
principles  are  described  in  the 
"Subsides  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  these  determinations, 
the  period  for  which  we  are  measuring 
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bounties  or  grants  ("the  review  period") 
is  calendar  year  1983. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  our  verification,  and  oral 
and  written  comments  by  interested 
parties,  we  determine  the  following: 

Programs  Determined  to  Confer 
Bounties  or  Grants 

I.  We  determine  that  bounties  or 
grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Colombia  of  certain  textile  mill 
products  and  apparel  under  the 
following  programs: 

A.  Tax  Reimbursement  on  Exports 
Under  Law  636  of  1984 

The  Government  of  Colombia 
provides  payments  to  exporters  of 
textiles  and  apparel  in  the  form  of 
negotiable  tax  certificates  ("CATS") 
that  may  be  used  for  the  payment  of 
various  taxes  or  sold  on  the  stock 
exchange  at  a  discount.  Rebates  are 
calculated  as  a  percentage  of  the  value 
of  the  exported  product  attributable  to 
the  domestic  value-added  and  imported 
inputs  on  which  duties  have  been  paid. 
The  Government  of  Colombia  contends 
that  the  CAT  is  not  a  bounty  or  grant 
because  it  represents  a  non-excessive 
rebate  of  indirect  taxes. 

Traditionally,  we  have  applied  a 
three-prong  test  to  determine  whether 
the  rebate  of  cumulative,  prior-stage 
indirect  taxes  borne  by  inputs  that  are 
physically  incorporated  into  a  final 
product  provides  a  benefit.  Where  an 
indirect  tax  rebate  system  incorporates 
rebates  on  import  duties,  or  where  there 
is  a  fixed  duty  drawback  system  instead 
of  an  individual  duty  drawback  system, 
we  have  determined  that  we  must  apply 
a  linkage  analysis  similar  to  our  test  for 
rebate  systems  that  are  designed 
exclusively  to  rebate  indirect  taxes.  This 
linkage  analysis  involves  determining 
whether  the  system  is  intended  to 
operate  as  a  drawback  system;  the 
government  properly  ascertained  the 
level  of  the  fixed  drawback;  and 
whether  the  schedules  are  revised 
periodically  so  that  the  drawback 
amounts  reflect  the  amount  of  duty  paid. 
Where  these  conditions  are  met.  the 
Department  will  consider  a  system  that 
rebates  indirect  taxes  and  import  duties, 
or  a  fixed  duty  drawback  system,  not  to 
provide  a  benfit  when  the  amount 
rebated  on  physically  incorporated 
inputs  equals  (or  is  less  than]  the  fixed 
amount  set  in  the  rebate  schedule  for  the 
exported  product.  [See:  "Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (Certain  Apparel  from  Thailand." 
(50  FR  9819,  March  4, 1985)). 


With  respect  to  the  first  prong  of  the 
test,  we  determine  that,  for  textiles  and 
apparel,  the  CAT  program  operates  for 
the  purpose  of  rebating  import  duties 
and  indirect  taxes.  The  taxes  and  duties 
rebated  under  the  CAT  program  include 
those  on  inputs  that  are  physically 
incorpated  into  the  Hnal  product.  From 
the  documents  submitted  by  the 
Colombian  Government  itemizing  the 
taxes  and  duties  eligible  for  inclusion  in 
the  CAT  rebate  on  textiles  and  apparel, 
we  conclude  that  a  significant  portion  of 
the  CAT  rebate  applies  to  import  duties 
and  indirect  taxes  on  inputs  physically 
incorpated  in  the  exported  products. 

To  satisfy  our  second  test,  the 
questionnaire  response  of  the 
Government  of  Colombia  states  that 
each  of  the  major  product  categories  of 
textiles  and  textile  products  was 
analyzed  in  a  1978  tax  incidence  study. 
Cost  structures  were  established  on  a 
firm-by-firm  basis  for  the  largest  firms 
and  the  major  categories  of  products. 
The  average  tax  incidence  on  each  input 
was  calculated  determine  the  average 
value  of  taxes  and  import  duties  in  the 
f.o.b.  value  of  the  final  product.  We 
determine  that  this  procedure 
constitutes  a  reasonable  method  of 
calculating  a  fixed  duty  drawback. 
With  respect  to  our  third  test  we 
determine  that  because  the  rate  of 
indirect  taxes  and  import  duties  on 
inputs  physically  incorporated  into  the 
exported  product  is  less  than  the  full 
rate  of  CAT  rebate,  there  is  an  excessive 
remission  of  indirect  taxes  and  import 
duties  on  exported  goods.  We  reviewed 
the  documents  submitted  by  the 
government  in  its  questionnaire 
response  and  at  verification  showing  its 
detailed  calculation  of  the  rebate  rates. 
The  calculations  separate  the  inputs  for 
each  product  and  list  import  duties  and 
domestic  indirect  taxes,  as  well  as 
indirect  taxes  embedded  in 
domestically-produced  inputs.  The 
government  also  includes  in  its 
calculation  of  the  CAT  rebate  rate 
certain  direct  taxes. 

On  April  1, 1984.  the  Government  of 
Colombia  abolished  the  CAT  program 
and  replaced  it  with  a  new  tax 
reimbursement  program,  the  CERT.  The 
CERT  program  eliminated  several 
deductions  allowed  under  the  CAT.  and 
adjusted  others  to  reflect  changes  in  the 
tax  and  duty  incidence  on  the 
production  of  textiles  and  apparel.  The 
overall  effect  of  the  change  was  to  raise 
the  rebate  rate  under  the  CERT  program 
to  15.00  and  20.00  percent  for  textiles 
and  to  20.00  percent  for  apparel.  The 
former  CAT  rebates  were  12.00  and 
15.00  percent  for  textiles  and  15.00 
percent  for  apparel  We  verified  that 
rebates  under  this  program  are  based  on 


updated  tax  incidence  calculations, 
using  the  inodel  hvm  the  1978  study.  It  is 
our  policy  to  take  into  account  for  cash 
deposit  purposes  program-wide  changes 
that  occur  after  the  review  period  and 
prior  to  a  preliminary  determination  if 
we  have  verified  information  on  the 
change  and  the  magnitude  of  the 
resulting  bencHt. 

To  determine  the  benefit  from  this 
excessive  remission  of  indirect  taxes 
and  import  duties,  we  calculated  the 
average  incidence  of  indirect  taxes  and 
import  duties  on  physically  incorporated 
inputs  for  textiles  and  apparel,  using 
tables  provided  by  the  Colombian 
government.  These  tables  show  the 
average  incidence  of  indirect  taxes  and 
import  duties  on  physically  incorporated 
inputs  in  textiles  and  apparel.  In 
addition,  we  allowed  an  adjustment  to 
this  rate  based  on  the  fact  that  the  tax 
and  duty  incidence  is  calculated  on  the 
f.o.b.  value  of  exported  products,  while 
the  amount  of  CERT  rebate  upon  export 
is  determined  by  multiplying  the  CERT 
rate  by  the  portion  of  the  value  of  the 
exported  product  attributable  to 
domestic  value-added  and  imported 
inputs  on  which  duties  have  been  paid. 
Based  on  this  calculation,  we  find  an 
allowable  rebate  of  9.60  percent  for 
textiles  and  6.00  percent  for  apparel. 
Subtracting  these  amounts  from  the 
weighted-average  CERT  rebate  rate  on 
textiles  (the  CERT  rate  was  weight- 
averaged  by  the  proportions  of  textiles 
which  receive  15  percent  and  those 
which  get  20  percent)  and  the  20.00 
percent  CERT  rebate  on  apparel,  we 
calculate  an  estimated  net  bounty  or 
grant  of  7.00  percent  ad  valorem  for 
textiles  and  14.00  percent  ad  valorem  for 
apparel. 

B.  Export  Financing  Through  the  Export 
Promotion  Fund 

1.  Working  Capital  Loans  Under 
Resolution  59.  Colombian  manufacturers 
of  certain  textile  mill  products  and 
apparel  for  export  receive  short-term 
financing  under  Resolution  59,  which 
was  passed  by  the  Monetary  Board  of 
Colombia  on  August  30, 1972.  It 
authorizes  the  provision  of  working 
capital  loans  to  companies  which 
produce,  store  or  sell  merchandise  other 
than  coffee  and  petroleum,  exclusively 
for  export.  Resolution  59  financing  is 
administered  by  the  Export  Promotion 
Fund  ("PROEXPO").  a  government 
agency,  and  is  disbursed  by  banks  and 
other  financial  institutions. 

The  interest  rate  on  such  loans  during 
the  period  of  investigation  was  19 
percent  per  annum  until  March  31, 1983, 
and  18  percent  afterwards.  The  duration 
of  loans  is  six  months,  and  the 
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maximum  principal  is  80  percent  of  the 
value  of  the  merchandise.  Because  this 
loan  program  is  limited  to  exports,  we 
consider  that  it  confers  a  bounty  or 
grant  to  the  extent  that  financing  is 
made  available  as  preferential  interest 
rates.  In  our  preUminary  determinations, 
we  chose  an  interest  rate  of  36  percent, 
based  on  best  evidence,  as  the  short- 
term  commercial  interest  rate  against 
which  to  measure  the  benefit  conferred 
by  Resolution  59  loans. 

At  verification  we  examined  data 
from  the  Central  Bank,  the  Monetary 
Board,  commercial  banks  and  other 
financial  institutions.  The  information 
we  examined  indicated  that  there  is  no 
single  predominant  alternative  source  of 
non-preferential,  short-term  financing  In 
Colombia. 

The  Colombian  government  has 
established  many  different  lines  of 
credit,  with  fixed  interest  rates, 
rediscount  rates  and  rediscount  margins, 
in  order  to  assist  Colombia's  economic 
development.  Some  credit  lines,  such  as 
PROEXPO.  are  targeted  to  specific 
economic  sectors,  while  others  are 
generally  available  to  all  industry. 
Through  high  reserve  requirements  and 
a  variety  of  forced  investments,  the 
government  controls  a  majority  of  the 
available  lending  capital  in  the 
economy.  These  funds  are  used  to 
capitalize  the  diverse  credit  lines,  which 
are  lent  to  borrowers  through  banks  and 
other  financial  institutions.  The 
remaining  resources  of  the  banks  and 
othef  institutions  may  be  lent  at  or 
below  legal  maximum  interest  rate  of  3d 
percent  per  annum.  They  may  also  be 
lent  as  a  portion  of  the  government- 
directed  special  credit  line,  since  the 
total  amount  of  government  fund  lending 
that  any  credit  institution  processes  is 
not  limited  to  the  amount  of  its  capital 
held  in  reserves  and  forced  investments. 
Although  credit  institutions  may  lend 
fi^m  their  own  resources  at  rates  as 
high  as  36  percent,  they  may  find  it  more 
profitable  to  process  a  government  fund 
loan  because  the  high  rediscount  margin 
of  most  of  these  funds  requires  the 
credit  institution  to  furnish  on  average 
only  10  percent  of  the  principal  amount 
of  the  loan. 

We  found  that  borrowers  in  Colombia 
generally  negotiate  a  "package"  loan 
agreement  with  a  bank.  The  package 
will  consist  of  funds  drawn  from  several 
credit  lines  at  statutorily-controUed 
interest  rates  and  may  include  funds 
from  the  bank's  own  resources,  at  an 
interest  rate  of  30  to  36  percent  per 
annum. 

Thus,  we  determine  that  the  non- 
preferential  alternative  to  Resolution  59 
loans  is  a  package  of  generally  available 
government  credit  lines  and  ccmmerical 


borrowing.  To  calculate  the  short-term 
benchmark,  we  used  Central  Bank  data 
to  estimate  the  amount  of  capital  lent 
through  government  credit  lines  that  are 
generally  available,  and  that  are 
available  for  lending  at  unregulated 
interest  rates.  We  then  weight-averaged 
the  statutory  interest  rates  on  generally 
available  government  funds  and  the 
average  commercial  interest  rate  in 
1983,  to  find  a  short-term  benchmark 
interest  rate  of  2ai9  percent  Comparing 
this  benchmark  rate  to  the  18  and  19 
percent  interest  rates  on  PROEXPO 
loans,  we  calculate  an  estimated  net 
bounty  or  grant  of  2.09  percent  ad 
valorem  for  textiles  and  0.84  percent  ad 
valorem  for  apparel. 

2.  Special  Line  of  Credit  to  the  Textile 
Industry.  In  1982  the  Government  of 
Colombia  established  a  special  line  of 
credit  to  the  textile  industry  that 
refinanced  all  outstanding  short-term  as 
well  as  certain  long-term  PROEXPO 
Loans.  The  outstanding  balances  were 
combined  and  refinanced  in  December 
1982  or  eariy  1983  for  a  term  of  two 
years  at  an  interest  rate  of  18  percent. 
Three  textile  producers  and  one  apparel 
producer  under  investigation  had  loans 
outstanding  under  this  program  during 
the  review  period. 

At  verification,  we  learned  that  one  of 
the  conditions  set  by  the  government  for 
refinancing  under  this  program  was  that 
the  companies  meet  minimum  export 
goals  for  1983.  Since  the  refinancing  is 
contingent  upon  export  performance,  we 
determine  that  the  program  constitutes 
an  export  bounty  or  grant  to  the  extent 
that  financing  is  made  available  at 
preferential  rates. 

In  our  preliminary  determinations,  we 
used  the  short-term  commercial  loan 
benchmark  of  36  percent  as  the  best 
information  available  for  a  long-term 
loan  benchmark.  During  verification,  we 
learned  that  all  commercial  banks  and 
credit  institutions  are  prohibited  from 
lending  at  terms  longer  than  one  year. 
The  only  sources  of  long-term  financing 
in  Colombia  are  the  various  financial 
funds  and  special  credit  lines 
established  by  the  government.  The 
terms,  conditions  and  interest  rates  for 
all  of  these  funds  are  regulated  by  the 
government. 

Our  long-term  loan  methodology 
requires  the  use  of  company-specific 
benchmark  rates  when  available.  Long- 
term  interest  rates  may  vary  widely 
from  industry  to  industry,  from  year  to 
year,  and  usually  depend  on  many 
factors,  such  as  a  company's  size  and 
creditworthiness.  In  Colombia,  the  cost 
of  long-term  credit  does  not  vary  widely 
from  company  to  company  because  the 
interest  rates  are  set  by  the  government. 


Many  of  the  preferential  and  non- 
preferential  long-term  loans  that  we  saw 
on  companies'  books  were  not  granted 
in  the  same  year  as  the  special  credit 
line  for  the  textile  industry.  However, 
the  interest  rates  set  on  these  long-term 
loans  have  remained  constant  since  the 
loans  were  granted.  We  therefore 
determine  that  the  most  appropriate 
long-term  benchmark  is  the  weighted- 
average  interest  rale  during  the  review 
period  of  those  government  funds  that 
offer  long-term  financing  to  a  broad 
spectrum  of  industries  and  that  are  not 
contingent  on  export  performance. 
These  funds  include  the  Industrial 
Financial  Fxmd  (FFI),  the  Private 
Investment  Fund  (FIP),  the  Industrial 
Development  Institute  (IFT),  and  the 
Capital  Formation  Fund  (FCE). 

We  calculated  the  weighted-average 
benchmark  rate  according  to  the  total 
amount  of  loans  made  through  each  of 
these  funds  in  1983  and  the 
corresponding  average  long-term 
interest  rate  estabhshed  for  each  one.  In 
this  way,  we  determine  that  the  national 
average  non-preferential  long-term 
interest  rate  in  Colombia  during  1983 
was  25.55  percent 

One  of  the  apparel  firms  that  we 
verfied.  Fabricate,  entered  into  court- 
ordered  reorganization  during  the 
review  period.  Interest  and  principal 
payments  on  all  its  outstanding  debt 
were  suspended.  We  verified  ^at  this 

Practice  is  consistent  with  Colombian 
ankniptcy  laws  and  procedures. 
Consistent  with  our  past  practice,  we 
have  not  included  this  company's 
refinanced  loans  In  our  calcuation  of  the 
benefits  from  this  program. 

Loans  from  the  special  credit  line  for 
the  textile  industry  were  negotiated  at 
the  en^  of  1982  and  in  early  1983.  Since 
we  did  not  have  the  appropriate 
information  to  calculate  each  company's 
weighted  cost  of  capital  for  those  years, 
we  used  the  1983  national  average  cost 
of  long-term  debt  as  the  discount  rate 
for  both  years.  Using  this  method,  we 
calculated  an  estimated  net  bounty  or 
grant  from  this  program  of  4.00  percent 
ad  valorem  for  textiles  and  1.21  percent 
ad  valorem  for  apparel. 

3.  Credit  for  Capital  Investment  Under 
Decree  2366.  Under  Decree  2366, 
PROEXPO  provides  long-term  financing 
for  capital  investment  through 
commercial  banks.  The  annual  amount 
of  the  loan  cannot  exceed  two  million 
pesos  and  maximum  term  is  five  years. 
The  annual  interest  rate  for  these  loans 
is  14  percent  though  we  found  that 
banks  can  charge  a  spread  over  this  rate 
in  special  circumstances.  Three  of  the 
companies  under  investigation, 
representing  both  textile  and  apparel 
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exports,  had  loans  outstanding  under 
this  program  during  the  review  period. 

This  financing  is  available  only  to 
applicants  whose  investment  projects 
are  approved  by  HiOEXPO.  Since 
PROEXPO  financing  is  limited  to 
exporters,  we  determine  that  this 
program  confers  a  bounty  or  grant  on 
exports  of  the  subject  merchandise. 
Using  the  same  mediodology  and  long- 
term  interest  rate  benchmark  described 
for  the  "Special  Credit  Line  for 
Textiles,"  we  calculate  an  estimated  net 
bounty  or  grant  of  0.25  percent  od 
valorem  (or  textiles  and  0.28  percent  ad 
valorem  for  apparel. 

//.  Programs  Determiaed  Not  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  ^vnts 
are  not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Colombia  of 
certain  textile  mill  products  and  apparel 
under  the  following  programs: 

A.  Employee  Training  Program 

Et  Servido  Nacionat  de  Aprendizaje 
("SENA")  provide*  general  education 
and  training  programs  to  unemployed 
and  underemployed  workers  in 
Colombia.  We  determine  that  this 
program  does  not  confer  a  bounty  or 
grant  because  we  verified  that  it  is  not 
limited  to  a  specific  industry  or 
enterprise,  or  group  of  industries  or 
enterprises,  or  to  companies  in  a  specific 
region. 

B.  Duty  and  Tax  Exemptions  for 
Imported  Materials  Under  the  Plan 
Vallejo 

The  Plan  Vallejo  provides  exemptions 
from  customs  duties  and  the  Colombian 
sales  tax  for  imported  raw  materials  and 
intermediate  inputs  which  are 
subsequently  exported  as  a  component 
of  the  finished  product  The  exemption 
from  hnport  charges  imposed  on  items 
physically  Incorporated  into  the 
exported  product  U  not  countervailable. 
At  verification  we  examined  both  import 
and  export  manifests  submitted  to 
Customs  by  participating  companies. 
These  manifests  must  account  for  all 
goods  imported  duty-free  and 
subsequently  exported.  Each  year  the 
companies  must  prove  to  Customs, 
through  actual  documents,  that  they 
have  in  fact  exported  as  part  of  a 
finished  good  all  materials  imported 
duty-free  under  Plan  Vallejo.  To  the 
extent  that  all  merchandise  imported 
duty-free  is  physically  incorporated  into 
a  final  product  and  subsequently 
exported,  we  determine  that  this 
program  does  not  confer  a  bounty  or 
grant 


C  Financing  tiirough  the  Private 
Investment  Fund  and  the  Industrial 
Development  Institute 

"Hie  Private  Investment  Fund  (PIP) 
and  the  Industrial  Development  Institute 
(IFI)  provide  long-term  financing  to 
certain  industrial  sectors  and  for 
selected  projects.  At  verification  we 
examined  the  lending  distribution 
statistics  and  the  annual  reports  of  these 
funds.  Based  on  our  review  of  these 
documents,  we  determine  that  IFI  and 
FIP  financing  is  not  limited  to  a  specific 
enterprise  or  industry,  or  industry  or 
group  of  enterprises  or  industries,  or  to 
companies  located  in  specific  regions  of 
Colombia. 

///.  Programs  Determined  Not  to  be 
Us6d 

We  determine  that  the  companies 
under  investigation  did  not  use  the 
following  programs  which  were  listed  in 
our  notice  of  initiation: 

A.  Free  Industrial  Zones 

The  Colombian  government  has 
established-Free  Industrial  Zones 
("FIZ")  dedicated  to  export  production. 
Manufacturers  located  in  a  FIZ  receive 
certificates  worth  15  percent  of  the  f.o.b. 
value  of  the  Colombian  value-added  on 
exported  merchandise.  We  determine 
that  this  program  was  not  used  by  the 
companies  under  investigation. 

B.  Export  Insurance 

Decree  444  of  1967  created  an  export 
credit  insurance  program  to  provide 
commercial,  political  and  special  rirsk 
insurance  on  exports.  Petitioners  alleged 
that  the  Government  of  Colombia  pays  a 
portion  of  the  cost  of  this  program.  We 
verified  that  the  program  is  managed  by 
a  private  company  under  contract  to 
PROEXPO.  We  determine  that  this 
program  was  not  used  by  the  companies 
under  investigation  for  exports  to  the 
United  States. 

C.  Duty  and  Tax  Exempfions  for  Capital 
Equipment  Under  the  Plan  Vallejo 

The  Plan  Vallejo  provides  exemptions 
from  customs  duties  and  the  Colombian 
sales  tax  for  capital  equipment  which  is 
imported  exclusively  for  the  production 
of  exports.  We  verified  that  this  program 
was  not  used  by  the  companies  under 
investigation. 

E.  Countertrade 

The  countertrade  program,  authorized 
by  Decree  370  of  February  15, 1984, 
allows  any  company  to  engage  in 
countertrade,  if  such  trade  will  create 
new  markets  or  new  products.  We 
verified  that  this  program  was  not  used 
by  the  companies  under  investigation, 
during  the  review  period. 


Petitioaers'  Comments 

Comment  1.  Petitioners  contend  the 
Department  should  choose  a  short-term 
benchmark  that  reflects  the  effective 
cost  of  alternative  financing  that  was 
available  to  the  textile  industry  during 
the  period  of  investigation.  An  effective 
benchmark  should  include  fees  and 
other  charges  that  constitute  incidental 
costs  of  borrowing.  Petitioners  further 
argue  that  the  Department  should  reject 
the  "average  interest  rate"  information 
supplied  by  respondents,  as  these  rates 
included  the  cost  of  the  preferential 
loans  under  investigation. 

DOC  Position.  As  stated  in  the 
Subsidies  Appendix  the  Department's 
policy  is  to  choose  as  a  short  term 
benchmark  "the  most  appropriate 
national  average  commercial  method  of 
short-term  financing."  During 
verification,  we  found  that  there  is  no 
single  predominant  source  of  short-term 
non-preferential  financing  in  Colombia. 
We  verified  that  it  is  common 
commercial  practice  to  negotiate  loan- 
agreements  with  funds  drawn  from 
several  sources,  including  govermnent- 
mandated  credit  lines  and  banks'  own 
resources.  Therefore,  for  purposes  of  our 
final  determinations,  we  calculated  a  •  •. 
national  average  non-preferential 
interest  rate  as  our  short-term 
benchmark.  This  interest  rate  is  based 
on  a  weighted-average  of  generally     . 
available  government  funds  and  the 
average  short-term  interest  rate  on  loans 
from  banks'  own  resources.  We  verified 
that  the  borrowing  fees  apply  to  both 
prefereatial  and  non-preferential 
financing.  Therefore,  we  have  not  added 
such  fees  to  either  the  preferential 
interest-rate  or  our  short-term  •    • 
bendhmark.  :      •     -.:: 

Comment  2.  Petitioners  argue  that  the 
CAT  program  is  fully  countervailable, 
and  that  no  allowance  for  "rebate We" 
indirect  taxes  should  be  allowed,  since 
the  Colombian  government  has  not 
provided  the  Department  with  an 
adequate  fiscal-incidence  study. 

DOC  Position.  We  verified  that  the 
1978  tax  incidence  study  establishes  a 
link  between  eligibility  for  the  rebates 
and  indirect  taxes  and  import  duties 
actually  paid. 

Comment  3.  Petitioners  allege  that  in 
calculating  the  extent  of  the  overrebate 
in  the  CAT  program  for  the  preliminary 
determinations,  the  Depsirtment . 
considered  "indirect  social  taxes"  on 
inputs  to  be  rebatable.  Petitioners 
contend  that  these  taxes  [e.g..  social 
security  and  social  welfare  payments] 
are  not- rebatable  even  if  they  are 
related  to  physically  incorporated 
inputs.  They  argue,  therefore,  that  these 
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social  taxes  must  not  be  included  in  the 
determination  of  "allowable"  CAT . 
rebates. 

DOC  Position.  We  agree.  To 
determine  the  benefit  from  the  excessive 
remission  of  indirect  taxes  and  import 
duties,  we  have  calculated  the  average 
incidence  of  only  those  indirect  taxes 
and  import  duties  on  physically 
incorporated  inputs  for  textiles  and 
apparel.  We  verified  that  these  "indirect 
social  taxes"  are  in  fact  direct  taxes 
paid  by  upstream  producers.  The  CERT 
rates  which  were  used  for  these  final 
determinations  do  not  include  these 
social  taxes. 

Comment  4.  Petitioners  argue  that, 
based  on  the  "best  information 
available."  the  Department  should 
presume  that  the  71  exporters  and 
manufacturers  of  textiles  and  textile 
products  who  received  CATs  dining  the 
review  period,  but  were  not  included  in 
the  "sample,"  received  CAT  benefits  at 
the  highest  level  conferred  on  any  firm 
in  the  sample.  Petitioners  further  argue 
that  the  calculation  of  subsidies 
conferred  by  the  CAT  should  include 
those  benefits. 

DOC  Position.  We  do  not  believe  that 
section  776(b)  of  the  Act  mandates  the 
use  of  the  best  information  available  in 
this  instance.  The  information  we 
requested,  and  verified,  provides  a 
•undent  basis  for  our  final 
determinations.  For  a  fidl  discussion  of 
the  methodology  used  to  select 
companies  to  respond  to  our 
questionnaire,  see  "Pinal  Negative 
Countervailing  Duty  Determinations: 
Certain  Textile  Mil]  Products  and   , 
Apparel  from  Malaysia"  (50  FR  985i2. 
March  12. 1985). 

Comment  5.  Petitioners  contend  that 
the  Department  correctly  found  that  ail 
PROEXPO  loans  under  Resolution  59 
and  Decree  2366  made  to  the  "sample" 
firms  are  countervailable  since  these 
loans  are  limited  to  firms  that  produce, 
store  or  sell  goods  for  export 
Furthermore,  petitioners  argue  that  even 
if  these  loans  are  not  limited  to  exports, 
they  must  be  shown  to  be  "generally 
available"  in  order  not  to  be 
countervailable.  , 

DOC  Position.  We  agree.  See  otir 
discussion  of  this  program  in  the 
"Export  Financing  through  the  Export 
Promotion  Fund"  section  of  this  notice. 

Comment  6.  Petitioners  argue  that  the 
Department  should  treat  the  suspension 
of  interest  payments  on  loans  to  one 
company  in  the  "sample"  as  a 
countervailable  benefit  even  if  the 
suspension  of  interest  is  a  normal 
procedure  in  Colombian  bankruptcy 
reorganization.  Petitioners  maintain  that 
the  reason  for  the  company  not  paying 
interest  [i.e.,  the  court-ordered 


reorganization)  is  irrelevant.  They  urge 
the  Department  to  treat  these  as  zero- 
interest  loans. 

DOC  Position.  We  disagree.  Since  we 
verified  that  the  suspension  of  interest  is 
a  normal  practice  in  Colombian 
bankruptcy  reorganization,  we  find  that 
this  benefit  is  not  limited  to  a  specific 
industry  or  enterprise,  or  group  of 
industries  or  enterprises,  or  companies 
located  in  a  specific  region  of  Colombia. 

Comment  7.  Petitioners  note  that  the 
government's  initial  questionnaire 
response  reveals  that  at  least  two 
exporters  not  included  in  the  "sample" 
received  export  insurance  under 
Colombia's  export  insurance  program. 
They  argue  that,  since  the  questionnaire 
responses  provided  no  information  on 
the  extent  of  the  coverage,  the  costs  of 
alternative  insurance,  or  the  extent  to 
which  the  premiums  cover  the  program's 
costs,  the  Department  should  assume,  as 
"best  information  available,"  that  the 
program  offers  insurance  at  preferential 
rates. 

DOC  Position.  We  found  this  not  to  be 
used  by  the  firms  under  investigation. 
See  DOC  Position  to  Comment  4  above. 

Comment  8.  Petitioners  allege  that 
benefits  conferred  by  IFI  loans  are 
countervailable  because  the 
questionnaire  response  states  that  they 
are  available  only  to  "medium  or  large 
industrial  companies."  They  add  that 
the  record  does  not  show  that  IFI  loans 
are  de  facto  "generally  available." 

DOC  Position.  We  disagree.  The 
Department  has  consistently  held  that 
medium-or  large-sized  businesses 
constitute  more  than  one  group  or 
enterprises  or  Industries.  Furthermore, 
we  found  at  verification  that  the  IFI  loan 
program  is  not  limited,  de  facto,  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries,  and. 
therefore,  is  not  countervailable. 

Comment  9.  Petitioners  argue  that  the 
exclusion  of  benefits  from  the  deferral  of 
payments  on  an  IFI  loan  granted  to  one 
"sample"  company  was  incorrect 
Petitioners  argue  that  the  appropriate 
standard  (for  whether  to  include  or 
exclude  the  benefit  from  IFI  loans)  is 
whether  the  loan  deferral  is  consistent 
with  "commercial  considerations"  and 
not  whether  the  loan  deferral  is 
"consistent  with  normal  commercial 
practices." 

DOC  Position.  We  determined  that  the 
IFI  program  is  not  countervailable.  (See 
our  response  to  Comment  8  above.) 
Furthermore,  IFI  loans  normally  have  a 
deferral  period  for  principal  repayments. 
Thus,  the  deferral  of  IFI  loans  payment 
is  not  countervailable  because  it  is  not 
provided  to  a  specific  enterprise  or 
industry,  or  a  group  of  enterprises  or 
industries. 


Comment  10.  Petitioners  contend  that 
the  Department  must  assume  that  the 
four  firms  which  did  not  participate  in 
the  verification  but  which  received  IFI 
loans  during  the  review  period,  as 
disclosed  in  the  questionnaire 
responses,  received  benefits  equal  to  the 
most  highly  subsidized  IFI  loans  on 
record.  The  Department  must  therefore, 
include  these  loans  in  the  final  subsidy 
calculation. 

DOC  Position.  We  disagree.  See  DOC 
Position  on  Comment  8  above. 

Comment  11.  Petitioners  argue  that 
the  employee  training  program  (SENA) 
is  countervailable  since  the  respondents 
have  not  shown  that  this  program  is 
generally  available.  Hence,  the 
Department  must  consider  the 
allegations  in  the  petition  to  be  the  "best 
Information  available." 

DOC  Position.  We  verified  that  SENA 
is  a  domestic  program  not  limited  to  « 
specific  enterprise  or  Industry,  or  group 
or  enterprises  or  Industries,  or  to 
companies  in  a  specific  region  of 
Colombia,  and.  therefore,  find  that  the 
program  is  not  countervailable.  See  our 
discussion  of  this  program  in  the 
"Programs  Determined  Not  to  Confer  ■ 
Bounty  of  Grant"  section  of  this  notice. 

Comment  IZ  Petitioners  sllege  that 
according  to  the  "best  information 
available,"  the  FIP  loan  program  is 
coimtervallable  because  the  record 
indicates  that  only  the  textile  industry 
has  used  it  Moreover,  the  questionnaire 
reponses  show  that  at  least  one  non- 
verified  firm  has  a  FIP  loan  outstanding 
during  1883. 

DOCPosiUon.  We  verified  that  the 
FIP  loan  program  is  available  to  all 
industries  in  Colombia  and  therefore 
find  that  the  program  is  not 
countervailable.  See  our  discussion  of 
this  program  In  the  "Programs 
Determined  Not  to  Confer  a  Bounty  or 
Grant"  section  of  this  notice. 

Comment  13.  Petitioners  allege  that 
the  Free  Industrial  Zone  program  must 
be  countervailed  since  as  least  four 
"non-sampled"  textile  or  textile  product 
exporters  received  benefits  under  this 
program  during  the  review  period. 

DOC  Position.  We  have  found  that 
this  program  was  not  used  by  the  firms 
under  investigation.  See  DOC  Position 
on  Comment  4  above. 

Comment  14.  Petitioners  argue  that 
the  export  "sales"  of  textile  items 
resulting  fix)m  Colombia's  countertrade 
requirement  would  not  have  occurred 
without  this  program,  and  therefore  are 
a  benefit  to  respondents.  Petitioners  add 
that  the  benefit  to  the  exporter  is  the 
selling  price,  less  variable  costs. 

DOC  Position.  We  verified  that 
countertrade  was  not  used  by  the 
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companies  under  investigation  during 
the  review  period.  Furthermore, 
Colombia's  coutertrade  system  is  not  a 
"mandatory"  program.  We  verified  that 
the  government,  rather  than 
"mandating"  a  countertrade  transaction, 
must  approve  it.  The  burden  falls  on  the 
applicant  to  convince  the  government 
that  the  particular  export  sale  could  not 
have  been  made  in  any  way  other  tfian 
through  a  barter  agreement.  In  order  to 
receive  approval  for  a  countertrade 
transaction  the  exporter  and/or  importer 
must  present  a  contract  setting  forth  the 
terms  of  the  transaction,  formalized  by 
the  parties,  prior  to  seeking  the 
government's  approval. 

Comment  15.  Petitioners  allege  that 
the  PROEXPO  loan  programs  are 
countervaiiable  even  if.  as  the 
Government  of  Colombia  claims,  they 
constitute  a  domestic  and  not  an  export 
subsidy,  since  they  were  granted  at  a 
below-market  rate  of  financing. 

DOC  Position.  We  determine  that 
PROEXPO  loans  are  countervaiiable 
because  they  are  limited  to  exporters 
and  are  provided  at  preferential  rates. 
See  our  discussion  of  this  program  in  the 
"Export  Financing  Through  the  Export 
Promotion  Fund"  section  of  this  notice. 

Comment  16.  Petitioners  contend  that 
benefits  from  all  PROEXPO  special 
credit  lire  financing  received  during  the 
review  period  are  countervaiiable,  even 
if  the  loans  were  almost  completely 
repaid  by  the  date  of  the  final 
determination. 

DOC  Position.  We  agree.  See  our 
decision  on  this  program  in  the  "Export 
Financing  Through  the  Export  Promotion 
Fund"  section  of  this  notice. 

Respondents'  Cemments 

Comment  1.  Respondents  argue  that 
the  eight  textile  producing  companies 
and  the  two  petitioning  unions  have  not 
demonstrated  their  standing  by 
submitting  data  to  that  effect  required 
by  Department  regulations,  and, 
therefore,  the  Department  should 
terminate  the  investigations  as  to  textile 
mill  products  and  apparel. 

DOC  Position.  We  disagree.  See  our 
decision  on  standing  in  "Final  Negative 
Countervailing  Duty  Determinations: 
Certain  Textile  Mill  Products  and 
Apparel  from  Malaysia"  (50  FR  9852. 
March  12. 1985). 

Comment  2.  Respondents  contend  that 
the  Department  improperly  determined 
that  there  was  an  excessive  rebate  of 
indirect  taxes  under  the  CAT  program. 
Respondents  argue  that  it  was  improper 
to  calculate  the  value  of  the  benefit  on 
the  basis  of  the  data  submitted  by  the 
six  sample  companies.  Furthermore, 
respondents  argue  that  the  Department 
improperly  disregarded  numerous 


indirect  taxes  on  inputs  on  which  the 
CAT  levels  are  based. 

DOC  Position.  We  agree.  For  the 
purposes  of  these  final  determinations, 
we  used  the  Colombia  government's  tax 
incidence  study  to  calculate  average 
incidence  of  only  those  indirect  taxes 
and  import  duties  on  physically 
incorporated  inputs  into  textiles  and 
apparel.  See  our  discussion  in  the 
section  of  this  notice  on  'Tax 
Reimbursement  on  Exports  Under  Law 
636  of  1984." 

Comment  3.  Respondents  argue  that 
the  Department  should  reject  the 
unrealistically  high  36  percent  interest 
rate,  tised  as  a  benchmark  for 
Resolution  59.  Resolution  14  and  Decree 
2366  loans  in  its  preliminary 
determinations,  and  use  the  average 
interest  rate  calculated  and  documented 
by  the  Government  of  Colombia. 

DOC  Position.  On  the  basis  of  best 
information  available  we  used  a  36 
percent  long-term  and  short-term 
benchmark  for  our  preliminary 
determinations.  For  our  final 
determinations,  we  constructed  long- 
term  and  short-term  benchmarks  based 
upon  additional  verified  Information 
conoeming  alternative  sources  of  non- 
preferential  financing.  See  our 
discussion  of  the  benchmark  issue  in  the 
"Export  Financing  through  the  Export 
Promotion  Fund"  section  of  this  notice. 

Comment  4.  Respondents  contend  that 
the  Department  has  improperly 
characterized  refinancing  by  the 
Government  of  Colombia  of  outstanding 
PROEXPO  loans  held  by  the  textile  and 
apparel  industry  as  an  export  subsidy. 
Respondents  argue  that  these  loans 
wodd  be  almost  completely  repaid  by 
the  time  of  the  final  determinations  and 
that,  therefore,  only  the  outstanding 
portion  of  the  loans  should  be 
considered  in  determining  any  deposit 
rate. 

DOC  Position.  We  disagree.  We 
verified  that  only  PROEXPO  loans  were 
refinanced  under  this  Special  Credit 
Line,  and,  since  PROEXPO  loans  are 
limited  to  expoTiera,  this  program 
constitutes  an  export  subsidy.  To 
determine  that  benefit  from  a  loan 
program  it  is  the  Department's  policy  to 
calculate  the  benefit  as  it  accrues  on  the 
date  of  each  interest  payment 
throughout  the  review  period.  We  only 
take  into  account  program-wide  changes 
or  cessation  of  beneftis  when  such 
changes  occur  before  our  preliminary 
determination.  See  our  discussion  of  this 
program  In  the  "Export  Financing 
Through  the  Export  Promotion  Fund" 
section  of  this  notice. 

Comment  5.  Respondents  contend  that 
the  1978  CAT  fiscal-incidence  study,  as 
supplemented  by  documents  related  to 


increases  in  indirect  taxes  and  rebate 
costs,  continues  to  be  a  valid  basis  for 
evaluadng  the  CAT/CERT  rebates. 
Respond^its  maintain  that  documents 
provided  during  the  verification 
demonstrate  that  the  Government  of 
Colombia  has  calculated  the  incidence 
of  each  reba  table  cost  and  indirect  tax 
paid  on  inputs  and  that  this  evidence 
justifies  the  increases  in  the  CAT/ CERT 
rates. 

DOC  Position.  We  agree.  See  our 
discussion  of  this  program  in  the  'Tax 
Reimbursement  on  Exports  under  Law 
636  of  1984"  section  of  this  notice. 

Comment  6.  Respondents  argue  that 
long-term  financing  through  the  IFl  and 
the  FIP  is  not  countervaiiable  since  it  is 
not  limited  to  specific  enterprises  or 
industries  or  groups  of  enterprises  or 
industries. 

DOC  Position,  We  agree.  See  our 
discussion  of  these  programs  in  the 
"Programs  Determined  Not  to  Confer  a 
Bounty  er  Grant"  section  of  this  notice. 

Comment  7.  Respondents  contend  that 
none  of  the  companies  under 
investigation  participated  in  the  Free 
Industrial  Zone  progam  and  that  in  any 
case,  no  countervaiiable  benefits  are 
conferred  by  a  company's  location  in  a 
Fee  Industrial  Zone. 

DOC  Position.  At  verification,  we 
fund  that  none  of  the  companies  under 
investigation  were  located  in  a  Free 
Industrial  Zone. 

Comment  8.  Respondents  maintain 
that  the  countertrade  program  was  not 
used  by  any  of  the  companies  under 
investigation,  and  that  countertrade,  as 
it  operates  in  Colombia,  does  not  confer 
any  countervaiiable  benefit 

DOC  Position.  Since  we  found  at 
verification  that  this  program  was  not 
used  by  the  companies  under 
investigation  during  the  review  period, 
the  issue  of  a  potential  benefit  from 
countertrade  is  moot 

Comment  9.  Respondents  maintain 
that  the  employee  training  program, 
SENA,  does  not  provide  any 
countervaiiable  benefits  to  any  textile  or 
any  apparel  company  because  the 
training  benefits  it  provides  to  workers 
are  generally  available  to  all  Colombian 
companies. 

DOC  Position.  We  agree.  See  our 
determination  on  this  progam  in  the 
"Programs  Determined  Not  to  Confer  a 
Bounty  or  Grant"  section  of  this  notice. 
Comment  10.  Respondents  argue  that 
the  subsidy  rates  for  the  "Special  Credit 
Line"  to  the  textile  industry  were  greatly 
overstated  in  the  preliminary 
determinations  because  we  treated  as 
zero-interest  loans  the  financing 
received  by  one  company  which  is 
undergoing  court-ordered  reorganization 
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and  which,  therefore,  made  no  interest 
payments  In  1983. 

DOC  Position.  We  agree.  At 
verification  we  obtained  additional 
information  on  standard  Colombian 
practice  and  laws  regarding  debt 
repayments  and  bankruptcy  procedures. 
Consistent  with  past  practice,  we 
excluded  this  company's  refinanced 
loans  from  our  calculation  in 
determining  the  benefit  to  the  textile 
industry  from  the  special  credit  line. 

Comment  by  Creadooes  IiMsita,  A  Party 
to  the  Proceeding 

Creadones  Inesita.  a  Colombian 
apparel  manufacturer,  filed  an 
application  for  exdusion  from  these 
investigations.  The  Department  denied 
this  request,  and  Creaciones  Inesita  filed 
a  separate  comment  pertaining  to  its 
request  for  exclusion. 

Comment  Creadones  Inesita  apphed 
for  exdusion  on  the  basis  that  it  has  not 
exported  any  products  at  all.  either  to 
the  United  States  or  to  any  third 
countries,  and  that  it  does  not  receive 
benefits  either  alleged  in  the  petition  or 
subject  to  the  investigations.  Creadones 
Inesita  argues  that  the  Department's 
position  not  to  exdnde  if  from  this 
proceeding  on  the  basis  that  it  does  not 
export  violates  section  19  CFR  355.38  of 
the  Department's  regulations,  which 
state*  in  part  that  "any  fins  which  does 
not  benefit  from  a  subsidy  .  .  .  shall .  .  . 
be  excluded  from  a  countervailing  duty 
order."  The  company  also  argues  that 
since  the  Department  sent  it  a 
questioDnaire,  the  dedaion  not  to 
exdude  it  represents  a  change  of 
Department  policy. 

DOC  Position.  The  Department  has 
consistently  held  that  it  cannot  exclude 
non-exporting  firms.  The  Department 
inadvertently  sent  Inesita  a 
countervailing  duty  questionnaire. 
However,  the  Department  could  not 
determine  from  Inesita's  respninse 
whether  or  not  Inesita  receives  any 
bounties  or  grants.  Thus,  even  if  Inesita 
had  exported,  the  Department  could  not 
have  excluded  Creaciones  Inesita.  See 
our  dedsion  on  this  issue  under  the 
"Case  History"  section  of  this  notice. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act  we  verified  the  data  used  in 
making  our  final  determinations.  Diiring 
the  verification  we  followed  normal 
procedures,  induding  meetings  with 
government  offidals  and  inspection  of 
documents  as  well  as  inspection  of  the 
records  of  the  companies  exporting  the 
merchandise  under  investigation  to  the 
United  States. 


Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  information  and 
written  views  in  accordance  with 
Commerce  regulations  (19  CFR  355.34(a). 
Written  views  have  been  received  and 
considered  in  reaching  these  final 
determinations.  In  the  event  the  March 
5. 1085.  suspension  agreement  is 
violated,  the  Department  in  accordance 
with  section  703(d)  of  the  Act  will  direct 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  and  will  issue  final 
countervailing  duty  orders  as  required 
by  section  704(iKlKC)  of  the  Act 

This  notice  is  pubUshed  pursuant  to 
sections  303  and  705(d}  of  the  Act  (19 
U.S.C.  1303, 1671d(d)). 
Paul  FTMdmbws. 

AsuBtant  Secretary  for  Trod*  AdmiidttntJoo. 
April  3, 1987. 

Appendix— List  of  TSUSA  Codes  Under 
Which  There  Were  Imports  From 
Colombia  Into  the  United  States  During 
1983 

[The  product*  covered  by  thsno 
inv«etigat)on«  are  certain  textile  mill 
products  and  apparel  The  mercbandlse  Is 
currently  classified  under  the  item  aumbers 
of  the  Tariff  Schedules  of  the  United  Statea 
Annotated  (TSUSA)  listed  below] 

Textila  Mill  ProdHCts 

Yams  and  Threads 

300.0020  900.6028  yCTlJOOOO  301.2000  301.3000 
302.2024  302.3028  302.4028  302.4028  302J028 
303.2042  3105047  3109120 

Fabric 

320.0002  3200040  3200056  3201038  3201040 

320.1044  320.1054  320.1058  3201082  320  2032 

320.2054  320.2058  320.2092  32O3028  320.3028 

320.3058  320.4094  321.1002  321.1092  322.1058 

322.1064  322.3092  323.0068   323.0092  323.1088 

324.1082  325.1082  328.1082  331.2018  331.2020 
931.3020  338.1540  336.6457 

Special  Construction  Fabric 

346J07S  346.1000  351J000  351.4010  351.8060 
355.6510  3S7.IS00  357.4600 

Textile  Fumithingt 

3601515  360482S  36S.0520  363i>640  363.8000 

384.2300  X&J82i  366.7865  365.8640  365.8670 

386.8880  366.1540  386.2180  386^480  366.2480 
366.6500  366.8800  36&J925  367.6025 

Miscel/aneous 

386^045  389/4000  389.8265 

Wearing  Apparal 

Apparel 

370-2400  370.2800  372.1030  372.1060  372.1060 

372.4500  374.1000  374.3550  374.8040  376.2430 

3^6.2830  376.2886  378.0550  378.0653  378.8030 

378.6530  379.0210  379.0220  379.0240  379MeO 

379^)640  37SJ)642  379.0646  379J020  378.2350 

378.2610  379.3162  379^164  379J166  378^168 

378J180  378.4020  379.4050  379.4320  379.4620 


379/4640 
379.6219 
379.8280 
379.8351 
379.8360 
379.8924 
379JSB2 
379.9585 
383^)226 
383.0390 
383.0606 
383.0805 
383.1510 
383.1841 
383.2212 
383.2310 
383.2350 
383.2730 
383.3448 
383.4716 
383.4753 
383.5041 
383.8330 
383.7522 
383.7542 
383.7554 
383.7586 
383.8670 
383.9050 
383.9061 
383.9070 
383.9245 


379.4670 
379.6220 
379.7250 
379.8356 
379.8420 
379^)828 
379.9564 
379.9610 
363.0228 
383.0505 
383.0622 
383.0810 
383.1611 
383.2014 
383.2214 
383.2315 
383.2352 
383.2920 
383J465 
383.4717 
383.4761 
383.5086 
383.8360 
383.7532 
383.7544 
383.7556 
383.8012 
383.8015 
383.9056 
383.9062 
383.9211 
383.8255 


378.5550 
378.6230 
379.7630 
379.8357 
379.8735 
379.8928 
379.9686 
379.9620 
383.0306 
383.0506 
383.0631 
383.0815 
383.1612 
383.2016 
383.2230 
383.2325 
383.2360 
383.3010 
383.3770 
383.4718 
383.4765 
383.5090 
383.6371 
383.7534 
383.7546 
383.7528 
383.8045 
383.9032 
383.9057 
383.9063 
383.9225 


378.6210 
378.6240 
379.8311 
379.8358 
379.8904 
379.9020 
379.9568 
379.9645 
383.0330 
383.0570 
383i)616 
383i)641 
383.1613 
383.2060 
383.2240 
383.2330 
383.2365 
383J000 
383.4300 
383.4724 
383.5028 
3833830 
383.7205 
383.7536 
383.7548 
383.7558 
383A2S 
383.8037 
383.8068 
383.8064 
383.8230 


378.6217 
378.6260 
379.8340 
379.8359 
379«22 
379.9555 
379.9575 
383.0213 
383X)350 
383.0608 
383Xe30 
383.0860 
383.1680 
383.2205 
383.2305 
383.2340 
383.2715 
383.3445 
383.4709 
383.4728 
363.5028 
383.6200 
383.7210 
383.7538 
383.7552 
383.7562 
383.8621 
383.9040 
383.9059 
383.8066 
383.9240 


Headwear 

702.0800  702.1200  703.1610  703,1620  703.1630 
703.1640  703.1050 

Glovc9 
704.1595 

Luggage  tutd  Handbags 
706^640  706.4106  706.4150 

Mattresses,  Pillows  and  Cushions 

727.8200 
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W«m«r  Ernst  Gregg;  Ord«r  Denying 
PermiMion  To  Apply  for  or  Um  Export 


On  February  18, 1988,  Werner  Ernst 
Gregg  (Gregg),  8647  Raytovm  Road, 
Kansas  Qty.  Missouri  64138  was 
convlrtcd.  on  three  counts,  of  violating 
Section  38  of  the  Arms  Export  Control 
Act  22  U.S.C.  2778  (1982)  (AECA).  As 
provided  in  Section  11(h)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C 
app.  2401  through  2420  (1982).  as 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L  99-64, 
99  Stat  120  auly  12. 1985))  (the  Act),  no 
person  convicted  of  a  violation  of 
Section  38  of  the  AECA'  or  certain  other 


■  In  adaitton  to  lectiao  38  of  tlw  AECA.  McUon 
ll(h]  al«o  provide*  Uuil  any  penoo  convicted  of  a 
vioiaUoD  of  Kctioo  793.  7M.  or  TBS  of  Title  18. 
United  State*  Coda,  and  (ectioo  9fb)  of  the  Inlenta] 
Security  Ad  of  IBSO  (SO  U.S.C  783(b))  may  be 
denied  the  privilege  of  applying  for  or  uaing  any 
export  license*. 


1328C 


F»>d« 


Regi-*' 


Vo!.  52.  ffO.  t7 


a.ft"' 


provisions  of  the  United  States  Code 
shall  be  eligible,  at  the  discretion  of  the 
Secretary.*  to  apply  for  or  use  any 
export  license  issued  pursuant  to  the 
Act  or  the  Export  Administration 
Regulations  (currently  codified  at  IS 
CFR  Parts  368  through  399  (1986))  (the 
Regulations),  for  a  period  of  up  to  ten 
years  from  Oie  date  of  conviction.  In 
addition,  the  Secretary  may  revoke  any 
export  license  issued  in  accordance  %vith 
the  Act  or  the  Regulations  in  which  a 
person  convicted  of  violating  Section  38 
of  the  AECA  has  an  interest  at  the  time 
of  conviction.  Further,  any  firm, 
corporation  or  business  organization 
which  is  related,  through  affiliation, 
ownership,  control,  position  of 
responsibility  or  other  connection  in  the 
conduct  of  trade  or  related  services,  to 
any  person  convicted  of  violating 
Section  38  of  the  AECA.  may  also  be 
denied  the  privilege  of  applying  for  or 
using  any  export  license  issued  pursuant 
to  the  Act  or  the  Regulations.' 

Pursuant  to  §5  370.15  and  372.1(h)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
Section  38  of  the  AECA.  the  Director, 
Office  of  Export  Licensing,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  license 
issued  pursuant  to  the  Act  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Gregg's 
conviction  for  violating  section  38  of  the 
AECA,  I  have  consulted  with  the  Acting 
Director.  Office  of  Export  Enforcement, 
and  have  decided  as  follows:  (1)  Gregg 
may  not  apply  for  or  use  any  license 
until  February  16, 1996.  ten  years  from 
the  date  of  his  conviction;  (2)  Gregg 
International  is  a  party  related  to  Gregg 
through  ownership;  (3)  given  Gregg 
International's  related  party  status,  all 
outstanding  licenses  issued  to  Gregg 
International  are  hereby  revoked  and 
Gregg  International  may  not  apply  for  or 
use  any  export  license  until  February  16, 
1996.« 


*  This  authohty  hat  been  delegated  by  the 
Secreary  to  the  Director.  Office  of  Export  Licensing. 

*  Related  parties  may  be  prohibited  from  applying 
for  or  using  any  export  licenses  issued  pursuant  to 
the  Act  and  the  Regulations  in  order  to  prevent 
circumvention  or  evasion  of  any  order  issued 
pursuant  to  section  11(h)  of  the  Act 

*  In  accordance  with  {i  370.15  and  37il(h)(2)  of 
the  Regulations,  Gregg  and  Gregg  International  have 
have  notified  by  letter  that  they  may  not  apply  for 
or  use  any  export  license  until  February  16, 1998.  In 
addition.  Gregg  and  Gregg  International  have  been 
notiHed  that  Gregg  International  is  a  party  related 
to  Gregg  through  ownership  and  that,  as  a  result  all 
of  the  ouslanding  export  licenses  presently  held  by 
Gregg  International  have  been  revoked. 


Accordingly,  it  it  hereby 
Ordired    '    '" 

J.  All  outstanding  export  licenses, 
inclnding.  but  not  limited  to,  all 
individual  validated  licenses,  bulk 
licenses  and  general  licenses,  in  which 
Gregg  appears  or  participates,  in  any 
manner  or  capacity  ,  are  herby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation. 

IL  Until  February  16, 1996,  Gregg  is 
denied  the  privilege  of  applying  for  or 
using  any  export  licenae,  including,  but 
not  hmited  to,  any  Individual  validated 
license,  bulk  license  or  general  license, 
issued  under  or  authorized  by  the  Act 
and  the  Regulations. 

IIL  After  notice  and  opportunity  for 
comment,  any  Arm,  corporation  or 
business  organization  with  which  Gregg 
may  hereafter  be  related  by  affihation. 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services  may 
also  be  subject  to  the  provisions  of  this 
Order.  One  business  organization  now 
known  to  be  related  to  Gregg  in  the 
conduct  of  trade  or  related  services  and 
which  is  therefore  denied  the  privilege 
of  using  or  applying  for  any  export 
license  and  whose  outstanding  export 
licenses  are  hereby  revoked  is:  Gregg 
International,  8647  Raytown  Road, 
Kansas  City,  Missouri  64138. 

rv.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  may  do  any  of  the 
following  acts,  directly  or  indirectly,  or 
carry  on  negotiations  with  respect 
thereto,  in  any  manner  or  capacity,  on 
behalf  of  or  in  any  association  with 
Gregg  or  Gregg  International  or  whereby 
either  Gregg  or  Gregg  International  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  Indirectly,  in  any  manner  or  capacity: 
(a)  As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department,  (b)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
reexport  authorization,  or  any  document 
to  be  submitted  therewith,  (c)  in 
obtaining  or  using  any  validated  or 
general  export  license  or  other  export 
control  document,  (d)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 


V.  This  order  is  effective  immediate^ 
and  shall  remain  in  effect  until  FebruaiV 
16.1996. 

VL  A  copy  of  this  order  shall  be 
served  upon  Gregg  and  Gregg 
international.  This  order  shall  be     ^^'  ' 
published  in  the  Federal  Register.     ':  ' 

Dated  A.->r'' 1?  1987.  ••'"* 

Uchaid  M.  b«pfi«. 

AcUng  Director.  Office  of  Export  Licensing- 
(PR  Doc.  87-eW7  Plied  ♦-tt-«7;  8:45  am|-  .__  ':^ 
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NatlofMl  OcMnic  sod  AtntosptMctc 

Uttf  V  .r  ^'. -dangered  and  ThrvatanMl 
8pec-.e(i.,  Actio.".  To  Revivw  ttM  Status 
of  Riv«r  Dolphins 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Conunerce. 

action:  Notice  of  intent  to  conduct 
status  rexriews  and  request  for 
information. 

8UMMARV:  NMFS  will  review  the  status 
of  the  Amazon,  Ganges,  Indus,  and 
LaPlata  river  dolphins  to  determine 
whether  any  of  these  species  should  be 
added  to  the  List  of  Threatened  and 
Endangered  Species.  To  ensure  that  the 
reviews  are  comprehensive,  the  Service 
is  soliciting  information  and  data 
concerning  the  status  of  these  species.  A 
review  of  the  Chiness  river  dolphin  is 
underway. 

date:  Comments  and  information 
should  be  received  on  or  before  June  22, 
1987. 

AODRCSS:  O^ice  of  Protected  Species 
and  Habitat  Conservation,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  C.  Lorenz,  Office  of  Protected 
Species  and  Habitat  Conservation, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235  (202/673-5349). 
SUPPI.EMENTARY  INFORMATION: 

Background 

Section  4  of  the  Endangered  Species 
Act  and  50  CFR  Part  424  contain 
provisions  allowing  the  Secretary  of  the 
Interior  or  the  Secretary  of  Commerce  to 
add  or  remove  a  species  from  the  List  of 
Endangered  and  'Threatened  Wildlife.  If 
the  Secretary  determines  there  is 
substantial  scientific  or  commercial 
information  indicating  that  listing  a 
certain  species  may  be  warranted,  a 
status  ^view  is  conducted. 
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A  species  is  determined  to  be    , 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  Present  or 
threatened  destruction,  modiHcation,  or 
curtailment  of  its  habitat  or  range;  (2) 
ovenitilizatfon  for  commercial, 
recreational,  scientific,  or  edi>cational 
purposes;  (3)  disease  or  predabon;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Determinations  concerning 
decisions  on  listings  are  made  solely  on 
the  best  scientific  and  commercial  data 
available  after  a  status  review  of  the 
species  is  conducted  and  after  taking 
into  account  any  efforts  being  made  by  a 
State  or  foreign  nation,  or  its 
subdivision,  to  protect  the  species. 
NMFS  believes  there  is  substantial 
scientific  and  commercial  information 
indicating  that  the  status  of  the 
following  river  dolphins  should  be 
reviewed:  Amazon  or  boutu  [Inia 
geoffrensJs):  Ganges  or  susu  [Platonista 
gangetica);  Indus  or  susu  [Platonista 
minor);  and  LaPlata  or  franciscana 
[Pontoporia  blainviHei). 

Biological  Information  SoUdted 

To  ensure  that  the  review  is  complete 
and  is  based  on  the  best  available 
scientific  and  commercial  data,  NMFS  is 
soliciting  information  and  comments 
concerning  the  status  of  these  river 
dolphins  from  any  interested  person.  We 
request  that  data,  information,  and 
comments  be  accompanied  by  (1) 
supporting  documentation  such  as  maps, 
bibliographic  reference,  or  reprints  of 
pertinent  publications  and  (2)  the 
person's  name,  address,  and  any 
association,  institution,  or  business  that 
the  person  represents. 

These  reviews  are  in  addition  to 
NNfFS'  review  of  the  Chinese  river 
dolphin  {52  FR  4«00,  Feb.  17, 1987). 

Dated:  April  17. 1987. 
Nancy  Foster, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

[FR  Doc.  87-«n3  Filed  4-21-87;  8:45  am] 

BILUNO  CODE  SS10-2a-M 


Marine  Mammals;  Application  for 
Permit;  New  York  Aquarium  (P112F) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  {16  U.S.C  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 
1.  Applicant: 

a.  Name  New  York  Aquarium 


b.  Address  Boardwalk  &  West  8lh 
Street,  Brooklyn,  New  Yoric  11224 

2.  Type  of  Permit:  Pubhc  Display 

3.  Name  of  Number  of  Marine  Mammals: 
Beluga  Whales 
[Delphinapterus  leucas)  2 

4.  Type  of  Take:  Live  Import 

5.  Location  of  Activity:  Canada,  Western 

Hudson  Bay 

6.  Period  of  Activity:  3  Years 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  beoi 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  pjrovide  for  the  weU-being  of 
the  marine  mammals  involved. 

Concurrent  wdth  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  pubhc  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  parties  in  the 
following  offices: 

Office  of  Protected  Species  and  Habitat 
Conservation.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW.,  Km.  805,  Washington, 
DC;  and 

Director.  National  Marine  Fisheries 
Service.  Northeast  Region.  14  Elm 
Street  Federal  Building.  Gloucester, 
Massachusetts  01930. 
Dated:  April  7, 1987. 

Dr.  Nancy  Foster, 

Director  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

{FR  Doc.  87-9071  Piled  4-21-87;  8:45  am] 
MLLMO  COOC  M10-22-M 


COMMITTEE  f  OR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMEKTS 

Establishment  of  Guarinteed  Access 
Levels  for  Certain  Cotton,  Man-Made 
Fiber  and  Other  Vegetable  Fiber 
Textiles  and  TextUe  Products  From 
Jamaica 

April  16, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  and  the  President's 
February  20, 1986  announcement  of  a 
Special  Access  Program  for  textile 
products  assembled  in  participating 
Caribbean  Basin  beneficiary  countries 
from  fabric  formed  and  cut  in  the  United 
States,  and  pxirsuant  to  the  requirements 
set  forth  In  51  FR  21208  Qune  11. 1986). 
has  issued  the  directive  published  below 
to  the  Commissioner  of  Customs  to  be 
effective  on  April  22, 1987.  For  further 
information  contact  ]anet  Heinzen, 
International  Trade  Specialist,  Office  of 
Textiles  and  Apparel  US.  Department 
of  Commerce.  (202)  377-4212. 

Background 

A  notice  pubUshed  in  the  Federal 
Register  on  March  23, 1987  {62  FR  9206) 
aimomiced  the  establishment  of 
guaranteed  access  levels  for  Categories 
340/64a  341/641.  345/845,  352/652  and 
632  In  accordance  with  the  Bilateral 
Cotton,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textile 
Agreement  of  August  27. 1986.  as 
amended,  and  under  the  Special  Access 
Program  for  certain  properly  certified 
textile  products  assembled  in  Jamaica 
from  fabric  formed  and  cut  in  the  United 
States. 

Textile  products  in  the  foregoing 
categories  exported  from  )amaica  before 
March  1. 1987,  shall  not  be  denied  enby 
for  lack  of  a  visa  or  certification. 
Exports  from  Jamaica  of  products 
qualifying  for  the  Special  Access 
Program  for  entry  under  TSUSA 
807.0010,  exported  from  Jamaica  on  or 
after  September  1, 1986,  in  the  case  of 
Category  340/640;  and  exported  from 
Jamaica  on  or  before  June  1, 1987,  in  the 
case  of  Categories  341/641.  345/845. 
352/652  and  632;  must  be  accompanied 
by  a  properly  completed  CBI  Export 
Declaration  (Form  ITA-370p). 

In  the  letter  published  below  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
establish  guaranteed  access  levels  for 
property  certified  textile  products 
assembled  in  Jamaica  from  fabric 
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formed  and  cut  in  the  United  States  and 
exported  from  Jamaica  in  the  foregoing 
categories. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983.  (48  FR  55607).  December  30, 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  July  14. 1986  (51  FR  25386). 
July  29, 1986  (51  FR  27086)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

April  16, 1987. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1988;  ^ 
pursuant  to  the  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber.  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  August  27, 1988, 
as  amended,  between  the  Governments  of  the 
United  States  and  Jamaica  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  and  the 
Special  Access  Program  as  set  forth  In  51  FR 
21208  (June  11, 1986),  you  are  directed  to 
prohibit,  effective  on  April  22. 1987,  entry  into 
the  United  States  for  consumption  or 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber  and  other 
vegetable  fiber  textiles  and  textile  products 
in  Categories  341/641,  345/845,  352/652  and 
632,  produced  or  manufactured  in  Jamaica 
and  exported  from  Jamaica  on  or  after  March 
1, 1987  which  are  not  property  visaed.  You 
are  also  directed  to  prohibit  entry  of  the 
foregoing  categories  exported  from  Jamaica 
on  or  after  June  1, 1987  which  are  not 
certified  in  accordance  with  the  certification 
requirements  for  products  assembled  in 
Jamaica  from  fabric  formed  and  cut  in  the 
United  States.  The  same  requirement  is 
hereby  established  for  products  in  Category 
340/640  that  were  exported  on  and  after 
September  1, 1986. 

The  following  guaranteed  access  levels 
have  been  established  for  properly  certified 
textile  products  assembled  in  Jamaica  from 
fabric  formed  and  cut  in  the  United  States 
and  exported  from  Jamaica  during  the  periods 
September  1, 1986  through  December  31, 1987 
for  Category  340/640  and  June  1, 1987  through 
December  31. 1987  for  Categories  341/641. 
345/845.  352/652  and  632. 


Category 

16-mo  level 

:,    ..    .«0/640 

200.000  dozen. 

Category 

7-mo  level 

341/641 

345/845 

352/652 

632 


116,667  dozen. 
29,167  dozen. 
554.167  dozen. 
729.al67  dozen 
pairs. 


A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924),  December 
14, 1963,  (48  FR  55607),  December  30, 1983  (48 
FR  57684).  April  4,  1984  (49  FR  13397),  June  28, 
1984  (49  FR  28622).  July  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782],  )uly  14, 1986 
(51  FR  25386),  July  29. 1986  (51  FR  27068)  and 
in  Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc  87-8989  Filed  4-21-87;  8:45  am) 
BILUNQ  COOC  S610-OR-H 


Adjustment  and  EstabUshment  of 
Import  Restraint  Umlts  for  Certain 
Cotton,  Wool,  and  Man-Made  Hber 
Textile  Products  Produced  or 
Manufactured  in  Tt>ailand 

April  16, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  22. 
1987.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialists,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535^-9480.  For 


information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

A  CITA  directive  dated  December  30, 
1986  (51  FR  47046)  establishes  limits  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  including  Categories 
330-359  and  630-659  (Group  II)  and 
Categories  410-459  (Group  III),  produced 
or  manufactured  in  Thailand  and 
exported  during  the  agreement  year 
which  began  on  January  1, 1987  and 
extends  through  December  31, 1987. 

As  a  result  of  consultations  held  in 
December  1986,  the  Group  II  limit  is 
being  adjusted  by  shift  from  Group  III. 
special  carryforward  used,  and  1984  and 
1985  overshipment  charges.  It  is  also 
being  adjusted  to  account  for 
carryforward  used  under  the  agreement. 
The  Groi^}  III  limit  has  been  reduced  to 
account  for  shift  to  Group  II. 

In  addition,  as  a  result  of 
consultations  held  November  23, 1986, 
betweeen  the  Governments  of  the 
United  States  and  Thailand,  agreement 
was  reached  to  establish  a  designated 
consultation  level  (DCL)  for  wool  textile 
products  in  Category  448  within  the 
Group  III  limit  for  the  1987  agreement 
year. 

As  a  result,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  make  the 
following  adjustments: 

Croup  III 
Shift  from  Group  111—1.515,000  square 

yards  equivalent 
Special  carryforward  used  in  1988— 

5,000,000  square  yards  equivalent 
Regular  carryforward  used  in  1986— 

5,702,909  square  yards  equivalent 

1984  overshipments — 8,000,000  square 
yards  equivalent 

1985  overshipments — 1,050,000  square 
yards  equivalent 

Group  III 
DCL  for  Category  448—10,500  dozen 
Shift  to  Group  11—1,515,000  square 
yards  equivalent. 

A  description  of  the  textile  categories 
In  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 

1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  Novembrer  9, 

1984  (49  FR  44782,  July  14, 1986  (51  FR    .: 
25386)  and  in  Statistical  Headnote  5, 
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Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1987). 
DoaaM  R.  Foota. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

CommittM  for  the  ImpUoMntotioa  of  Textite 

A^MUMUtS 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 

20229 
April  18, 1987. 

Dear  Mr.  Commissioner  TTiis  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  23, 1986 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Thailand  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1987 
and  extends  through  December  31, 1987.. 

Effective  on  April  22, 1987.  the  directive  of 
December  23, 1986  is  hereby  amended  to 
include  an  individual  limit  for  wool  textile 
products  in  Category  448  and  adjusted  limits 
for  cotton,  wool  and  man-made  fiber  textile 
products  in  Groups  U  and  III.  pursuant  to  the 
terms  of  the  Bilateral  Cotton.  Wook  and  Man- 
Made  Fiber  Textile  Agreement  of  July  27  and 
AagHBt  a  1983.  as  amended  and  extended. 
Category  448  is  a  sublevel  of  Group  III  and 
shall  remain  part  of  the  group. 


Category 

Atiyusted  12-mo  Imrt  > 

Group  II: 

330-359  and  630- 
659. 
Group  111: 

410-459.448 „... 

75.170.085  square 
yards  equivalent 

1,515,000  nqure 
yards  equivalent 
10,500  dozen. 

•The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decem- 
ber 31,  1986. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affaii^  exception  to 
the  rulemaking  provisions  of  5  U.S.C 
553(a)(1). 

Sincerely, 
Donald  R.  Foote, 

Acljpg  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  «7-9Be7^  Filed  4-21-«7;  a-45  am) 

WLUNQ  CODE  SSIO-OfMI 


DEPARTMENT  OF  DEFENSE 

Def«ns«  Science  Board  Task  Force  on 
Technology  Base  Management; 
Meeting 

action:  Notice  of  advisory  committee 
meetinga. 


summary:  The  Defense  Science  Board 
Task  Force  on  Technology  Base 
Management  will  meet  in  closed  session 
on  June  10-11. 1987  at  the  Pentagon. 
Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  continue  exploration  and 
development  of  a  broad  range  of 
advanced  technologies,  ensuring  that 
they  are  properly  structured  and 
coordinated  to  facilitate  the  most 
efficient  use  of  available  resources  to 
general  technology  and  stimulate 
technical  innovation  in  military  systems. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C 
App.  n,  (1982)).  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C 
5S2b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Unda  M.Lawsoii. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
April  17. 1987. 

(FR  Doc  87-9064  Filed  4-21-^;  8;45  am] 
■UJNQCOOC  ssie-ti-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  14  May  1987. 

Time  of  Meeting:  0900-1630  hours. 

Place:  Logistics  Center,  Fort  Lee,  VA. 

Agenda:  The  Logistics  and  Support 
Systems  Functional  Subgroup  of  the  Army 
Science  Board  will  meet  to  review  current 
logistic  initiatives  to  Include  the  OSO- 
directed  computer  aided  logisitic  system.  This 
meetinig  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5. 
U.S.C..  specifically  subparagraph  10(d).  The 
classified  and  nonclassified  matters  and 
proprietary  information  to  be  discussed  are 
so  Inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  SaUy  Warner,  may  be 


contacted  for  further  information  al  (202)  695- 

3039  or  695-7046. 

SaUy  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 

(FR  Doc.  87-8947  Filed  4-21-87;  a45  am] 

JIUMOCOOC  S71»-«S-M 


Army  Science  Board;  Opening  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science  Board 
(ASB) 

Dates  of  Meeting:  7  and  8  May  1987 

Time  of  Meeting: 
0800-1200  hours.  7  May,  Defense 
Communications  Agency  HQ,  Arlington, 
VA 
1200-1700  hours.  7  May,  Pentagon. 

Washington  DC 
0800-1700  hours,  8  May,  HQ,  Information 
Systems  Engineering  Cmd.  Ft  Belvoir,  VA 

Agenda:  The  Army  Science  Board  Ad-Hoc 
Panel  on  Army  Information  Management 
Concepts  and  Architecture  will  meet  to 
gather  facts  for  Its  study.  On  the  first 
day,  the  panel  will  conduct  a  discussion 
with  DCA  leaders  to  determine  the 
current  status  of  the  Defense  Digital 
Network  and  strategic  communication 
and  Information  management  systems. 
During  the  afternoon  session  the  panel 
will  consider  its  findings  to  date  and 
outline  Its  report.  On  the  second  day  the 
panel  will  hear  briefings  on  sustaining 
Information  Management  programs  from 
the  Information  Systems  Engineering 
Command  This  meeting  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
Contact  the  Army  Science  Board 
Administrative  Officer,  Sally  Warner,  for 
further  information  at  (202)  695-3039  or 

eefr-7046. 

Sandra  F.  Gearfaart 

Administrative  Assistant,  Army  Science 

Board. 

(FR  Doc  87-9137  Filed  4-21-87:  8:45  am) 

MLLIMOCOOC  S710-a»-« 


Department  of  the  Navy 

Chief  of  Naval  Operations  Executive 
Panei  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Strategic  Capabilities  Task  Force  will 
meet  May  6-7, 1987,  from  9  a.m.  to  5  p.m. 
each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sesatons  will 
be  closed  to  the  public. 
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The  purpose  of  this  meeting  is  to 
review  the  Navy's  future  needs  and 
balance  of  strategic  offensive/defensive 
forces,  potential  initiatives  to  enhance 
strategic  capabilities,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code, 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler.  Executive  Secretarj'  of  the  CNO 
Executive  Panel  Advisory  Committee. 
4401  Ford  Avenue.  Room  601, 
Alexandria.  Virginia  22302-0268.  Phone 
(703)  756-1205, 

Dated:  April  15, 1987. 
Harold  L.  StoUer. 

Commander,  JAGC.  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer 
[FR  Doc.  87-8005  Filed  4-21-87:  8:45am] 
BILLING  CODE  M10-AE-M 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

•     .  *      .    *     ' 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Pacific  Basin  Task  Force  will  meet  May 
12-13  1987.  from  9  a.m.  to  5  p.m.«ach 
day.  at  4401  Ford  Avenue,  Alexandria. 
Virginia.  All  sessions  will  be  closed  to 
the  public.  .  -.      .  . 

The  purpose  of  this  meeting  is  to 
examine  the  broad  pohcy  issues  related 
to  maritime  aspects  in  the  Pacific.  The 
entire  agenda  for  the  meeting  will 
consist  of  discussions  of  key  issues 
related  to  United  States  national 
security  interests  and  naval  strategies  in 
the  Pacific  and  related  intelligence. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 


For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler,  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee, 
4401  Ford  Avenue,  Room  601. 
Alexandria.  Virginia  22302-0288.  Phone 
(703)  756-1205. 

Dated:  April  15. 1987. 
Harold  L.  StoUer. 

Commander.  JAGC.  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 
(FR  Doc  87-9006  Filed  4-21-87:  8:45  am) 
BMJJNG  cooe  aaie-AE-M 

Chiaf  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
IMeeting 

FHirsuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
will  meet  May  20-21, 1987,  from  9  a.m.  to 
5  p.m.  each  day,  at  4401  Ford  Ayenue. 
Alexandria.  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
na  tional  securi  ty  policy  and 
requirements.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  national  security 
policy,  and  related  intelligence.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is.  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secfetary  of  the  Navy. has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b{c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler.  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee. 
4401  Ford  Avenue.  Room  928, 
Alexandria.  Virginia  22302-0268.  Phone 
(703)  756-1205. 

Dhted:  April  15. 1987. 
HaiDld  L.  Stroller, 

Commander.  JAGC,  U.S.  Naval  Reserve 
Federal  Register  Liaison  Officer 
[FR  Doc.  87-9007  Filed  4-21-87:  8:45  am) 

WLUNQ  COOE  3810-AE-M 


Board  of  Advisors  to  tiie 
Superintendent,  Naval  Postgraduate 
School;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 


the  Board  of  Advisors  to  the 
Superintendent.  Naval  Postgraduate 
School.  Monterey,  California,  will  meet 
on  May  14-15. 1987.  in  Herrmann  Hall  at 
the  school.  On  both  days  the  first 
session  will  commence  at  8:15  a.m.  and 
terminate  at  12:00  noon  and  the  second 
session  will  commence  at  1:15  p.m.  and 
terminate  at  5:00  p.m.  All  sessions  are 
open  to  the  public. 

The  purpose  of  the  meeting  is  to  elicit 
the  advice  of  the  board  on  the  Navy's 
Postgraduate  Education  Program.  The 
board  examines  the  effectiveness  with 
which  the  Naval  Postgraduate  School  is 
accomplishing  its  mission.  To  this  end 
the  board  will  inquire  into  the  curricula; 
instruction;  physical  equipment 
administration;  state  of  morale  of  the 
student  body,  faculty,  and  staff;  fiscal 
affairs;  and  any  other  matters  relating  to 
the  operation  of  the  Naval  Postgraduate 
School  at  the  board  considers  pertinent 

For  further  information  concerning 
this  meeting  contact:  Commander  M.R. 
Merickel.  USN  (Code  007).  Naval 
Postgraduate  School.  Monterey,  ' 

California  93943-5000.  Telephone:  (408) 
646-2513. 

Dated:  April  IS.  1987. 
Harold  L.  StoUer, 

Commander.  J  A  GC.  USN,  Federal  Register     - 
Liaison  Officer. 
FR  Doc.  87-9008  Filed  4-21-87;  8:45  am) 

BILUNQ  COM  M10-AE-4I 


Navy  Resale  Advisory  Committee; 
PartlaHy  Closed  Meeting 

Pursuant  to  the  provisions  of  the  ' 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Navy  Resale  System  Advisory 
Committee  will  meet  on  May  18, 1987,  In' 
the  Ballroom  of  the  Omni  International 
Hotel.  777  Waterside  Drive,  Norfolk. 
Virginia  23510.  The  meeting  will  consist 
of  two  sessions:  the  first  from  8:00  a.m. 
to  8:50  a.m.;  and  the  second  from  9:00 
a.m.  until  4:30  p.m.  The  purpose  of  the 
meeting  is  to  examine  policies, 
operations,  and  organization  of  the 
Navy  Resale  System  and  to  submit 
recommendations  to  the  Secretary  of  the 
Navy,  lliis  agenda  will  include 
discussions  of  the  organization  of  the 
Resale  System,  planning,  financial 
management,  merchandising,  field 
support,  and  industrial  relations. 

The  Secretary  of  the  Navy  has 
determined  in  writing  that  the  public 
interest  requires  that  the  second  session 
of  the  meeting  be  closed  to  the  public 
because  it  will  involve  discussions  of    ' 
information  pertaining  solely  to  trade 
secrets  end  confidential  commercial  or 
financial  information.  These  matters  fall 
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within  the  exemptions  listed  in 
subsections  552b  (c)(2)(4).  and  (9){B)  of 
WR  18  April  86  Title  5.  United  States 
Code.  Therefore,  the  second  session  will 
be  closed  to  the  public. 

For  further  information  concerning 
this  meeting,  contact:  Commander.  R.F. 
Hendricks.  SC.  USN.  Naval  Supply 
Systems  Command.  NAVSUP  09B.  Room 
606.  Crystal  Mall,  Building  No.  3. 
Arlington.  Virginia  22202,  Telephone 
Number  (202)  695-5457. 

Dated:  April  9. 1987. 
ILL.StolIer. 

Commander.  JAGG,  USN.  Federa/ Register 
Uaiton  Officer. 

(FR  Doc.  87-9009  Filed  4-21-87;  8:46  am] 

MLUM  COM  M10-AI-M 


Naval  RMMTCh  Advisory  CommtttM; 
^fc*.-.— — ^  ** — ** — 
woaaa  iwaaiing 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Laser  Eye' 
Protection  will  meet  on  May  7  and  8, 
1987.  The  meeting  will  be  held  at  the 
Pentagon,  Washiiigton,  DC  The  meeting 
will  commence  at  8.-00  a jd.  and 
terminate  at  SKX)  pjn.  on  May  7;  and 
commence  at  8K)08jn.  and  terminate  at 
4«)  pjD.  on  May  8. 1987.  All  sessions  of 
the  meetirtgs  will  be  dosed  to  the  public. 

The  purpose  of  the  meeting  ia  to 
review  the  current  Navy  and  DOD  RAD 
laser  eye  protection  programs.  The 
agenda  will  include  technical  briefings 
and  discussions  addressing  the  current 
and  projected  threat,  cockpit 
compatability.  operational  requirements 
and  organizational  responsibilitiet. 
These  briefmgs  and  discussions  will 
contain  classified  information  that  la 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubHc  interest  requires 
that  all  sessions  of  the  meetings  shall  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552(cKl)  of  Title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz,  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON],  800  North  Quincy 
Street  Arlington.  VA  22217-500a 
Telephone  number  (202)  696-4870. 


Dated:  April  9, 1987. 
Harold  L.  StoDer.  Jr., 

Commander.  JAGC.  U.S.  Navy,  Federal 

Register  Liaison  Officer. 

[FR  Doc.  87-9010  Filed  4-21-87;  8:45  am] 


DEPARTMENT  OF  ENERGY 
^•d^lEnargy  Ragolatofy 

[DoclMt  No*.  ERS7-2SS-000  •«  aL) 

Caro»MPowar«UghtCa  ataL; 
Elactrto  Rata  and  Corporata 
Raguiatlon  FMnos 

April  14. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commisaion: 

1.  CaroUiui  Po%v«r  h  Ugbt  Company 
Pocket  No.  ER87-2a8-000] 

Take  notice  that  on  April  3. 1987,   ' 
Carolina  Po%ver  ft  Light  Company 
(CPftL).  tendered  for  fiting  a  letter 
recognizing  that  any  charges  in  excess 
of  one  mill  per  kwh  will  constitute  a 
change  in  rate  requiring  a  timely  filing  of 
a  change  in  rates  pursuant  to  part  35  of 
the  Commission's  Regulations. 

CP&L  states  that  the  Public  Worics 
Commission  of  the  Qty  of  Fayettville 
agrees  with  the  above  interpretation. 

Comment  dote:  April  28, 1987.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa  Pul^  Sorvke  C^o^eiw 
[Docfcat  Ne.  ERS7-2O-000I   •    ^' 

Take  notice  that  on  March  31. 1987. 
Iowa  Public  Service  Company  filed  an 
appUcatlon  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking  authority 
to  issue  up  to  $135  million  of  short-term 
tmsecured  promissory  notes  to 
commercial  banks,  its  parent  or 
affiliated  companies  and  commercial 

Kper  dealers.  All  proposed  notes  are  to 
issued  oa  or  before  April  3a  1988, 
and  will  bear  final  maturity  date  no 
later  than  April  30. 1969. 

Comment  date:  April  28. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  New  Yoik  SUte  Electric  k  Gas 
Corporation 

(Docket  No.  0^87-366-000) 

Take  notice  that  New  York  State 
Electric  A  Gas  Corporation  (NYSEG)  on 
April  3, 1987.  tendered  for  filing 
pursuant  to  Section  35.12  of  the 
Regulations  under  the  Federal  Power 
Act,  as  a  rate  schedule,  an  agreement 
with  Rochester  Gas  &  Electric 
Corporation  (RGftE).  The  short  term 
agreement  provides  that  NYSEG  shall 
sell  surplus  capability  and  associated 


energy  to  RC&E.  Service  under  this 
agreement  was  scheduled  to  commence 
on  February  8. 1987  and  be  terminated 
on  March  7. 1987  unless  extended  in 
writing  by  mutual  agreement. 

NYSEG  has  filed  a  copy  of  this  filing 
with  Rochester  Gas  &  Electric 
Corporation  and  with  the  Public  Service 
Conunission  of  the  State  of  New  York. 

NYSEG  requests  that  the  80-day  filing 
requirement  be  waived  and  that 
February  8, 1987  be  allowed  as  the 
effective  date  of  the  filing. 

Comment  dote:  April  28, 1987,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corpnation 

[Docket  No.  ER87-283-000] 

Take  notice  that  on  April  2, 1987, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  fihng  an 
amendment  to  a  letter  dated  March  6. 
1987,  which  the  Commission  found  to  be 
erroneous  as  to  the  effective  dates 
referenced  in  the  letter. 

Comment  date:  April  28, 1987.  bi 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  NottiMm  Stales  Power  Conipaoy 
(MiaiMsola),  Northern  Sutes  Power 
Cooipaiiy  OA^scoBsfai) 

(Docket  No.  ER87-Z7»-000] 

Take  notice  that  on  April  2, 1987, 
Nortbem  States  Power  Company 
(MinDesota)  and  Northern  States  Power 
Cooqwny  (Wisconsin)  (collectively  the 
Companies)  Jointly  tendered  for  fiUng  a 
letter  requesting  that  the  proposed 
effective  date  in  Docket  No.  ER87-27»- 
000  be  postponed  to  January  1, 1988.  The 
Companies  state  that  Nortbem  States 
Power  Company  (Wisconsin)  has 
reached  a  settlement  agreement  with  its 
wholesale  customers  in  Docket  No. 
ER87-350-000.  A  term  of  the  settlement 
agreement  la  to  postpone  the  effective 
date  of  the  filing  in  the  above  mentioned 
docket  To  accomodate  the  requested 
effective  date,  the  Companies  request 
waiver  of  the  requirement  of  i  35.3  of 
the  regulations. 

Comment  date:  April  3a  1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ohio  E(fis<Hi  Company 

[Docket  Na  ER87-36e-000] 

Take  notice  that  Ohio  Edison 
Company  on  April  7. 1987,  tendered  for 
filing,  on  its  own  behalf,  and  on  behalf 
of  Pennsylvania  Power  Company  and 
Allegheny  Power  Service  Corporation. 
Supplement  No.  1  to  the  OE-APS  Energy 
Supply  Agreement  of  May  2, 1963.  The 
proposed  changes  involve  changes  in 
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the  monthly  and  daily  reservation 
charges  and  provides  an  expanded 
termination  provision.  These  changes 
are  being  made  to  meet  market 
conditions. 

This  fihng  was  served  upon  the  Public 
Utilities  Commissions  of  Ohio, 
Pennsylvania,  Maryland,  Virginia  and 
West  Virginia. 

Comment  date:  April  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
7.  Ohio  Edison  Company 
[Docket  No.  ER87-374-0001 

Take  notice  that  Ohio  Edison 
Company  (Ohio  Edison)  on  April  9, 1987 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff  Schedule  No.  150 
and  Supplements  1  through  5  applicable 
to  sales  and  service  to  American 
Municipal  Power-Ohio).  The  proposed 
changes  would  increase  revenues  for 
jurisdictional  sales  and  service  as  the 
result  of  an  increase  in  the  regulation 
capacity  charge  by  $741,187.55  based  on 
the  twelve  months  ending  February  28, 
1988, 

Ohio  Edison  proposed  an  effective 
date  of  March  26, 1987  for  the  increase 
in  charges  for  Regulation  Capacity. 

Ohio  Edison  states  that  the  reason  for 
the  proposed  increase  for  Regulation 
Capacity  charge  is  to  conform  with  the 
retail  General  Service  Large  Customers 
tariffs  as  approved  by  the  Public 
Utilities  Commission  of  Ohio  in  the 
manner  provided  for  and  as  described  in 
Schedule  150  and  Its  Supplements, 

According  to  Ohio  Edison,  a  copy  of 
the  filing  was  served  on  AMP-Ohio,  the 
jurisdictional  customer  affected  by  the 
proposed  charges  and  The  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  April  28, 1987,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  document 
8.  Pacific  Gas  and  Electric  Company 
[Docket  No.  ER86-107-000] 

Take  notice  that  on  April  6, 1987. 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  and 
acceptance  a  proposed  refund  to  Sierra 
Pacific  Power  Company  (Sierra).  The 
refund  follows  from  refunds  PGandE's 
Gas  Department  received  from  its  gas 
suppliers  and  which  it  passed  on  to 
PGandE's  Electric  Department  and  its 
customers. 

Copies  of  the  filing  were  served  on 
Sierra  and  the  California  Public  Utilities 
Commission. 

Comment  date:  April  28, 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
9.  Pacific  Gas  and  Electric  Company 
[Docket  No.  ER87-368-000] 
Take  notice  that  Pacific  Gas  and 


Electric  Company  (PGandE).  on  April  4. 
1987.  tendered  for  filing  a  revised  rate 
schedule  supplement  for  firm 
transmission  service  to  the  Stata  of 
California  Department  of  Water 
Resources  (DWR). 

The  revised  rate  schedule  supplement 
is  revised  to  provide  for  the  addition  of 
three  delivery  points  and  charges  for 
transmission  service  provided  to  those 
delivery  points.  These  delivery  points 
were  not  included  on  the  tariff  sheet 
filed  in  the  PGandE/DWR  1986  Rate 
Settlement  (Docket  No.  ER8e-120}, 
which  was  accepted  for  filing  and 
designated  Supplement  No,  8  to  Rate 
Schedule  FERC  No.  77  on  June  19, 198a 

PGandE  has  requested  a  waiver  of  the 
notice  requirements  of  Section  35.3  of 
the  Commission's  Regulations  so  at  to 
pemut  an  elective  date  of  January  2. 
1986  for  the  proposed  rate  schedule 
supplement. 

Copies  of  this  filing  were  served  upon 
the  California  Public  Utilities 
Commission. 

Comment  date:  April  28, 1987,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER87-371-000J 

Take  notice  that  on  April  9, 1987, 
Public  Service  Electric  and  Gas 
Company  (Public  Service)  tendered  for 
filing  an  Initial  Rate  Schedule  pursuant 
to  which  Public  Service  will  receive 
Atlantic  City  Electric  Company's,  Jersey 
Central  Power  and  Light  Company's  and 
Rockland  Electric  Company's  shares  of 
the  State  of  New  Jersey's  allocation  of 
non-preference  hydroelectricity  from  the 
New  York  Power  Authority's  St 
Lawrence  Project  and  will  distribute  to 
those  utilities  their  respective 
proportionate  shares  of  the  net 
economic  benefit  realized  by  Public 
Service  as  a  result  thereof. 

Public  Service  requests  a  waiver  of 
notice  requirements  with  the  parties' 
consent  so  that  the  Rate  Schedule  can 
be  made  effective  as  of  July  1, 1986  in 
order  to  preserve  the  benefits  of  the 
power. 

Public  Service  states  that  a  copy  of 
this  filing  has  been  served  by  mail  upon 
the  companies  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  April  28. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  BES  Millbury  Company,  LJ>. 

[Docket  No.  ERS7-372-000] 

Take  notice  tiiat  on  April  9, 1987,  SES 
MiHbury  Company,  LP.  ("SES 


Millbury")  tendered  for  filing  (1)  a 
proposed  initial  rate  schedule  ("SES 
Millbury  Rate  Schedule  No,  1"), 
consisting  of  an  Electric  Power  Purchase 
Agreement  (the  "Agreement"),  dated  as 
of  December  17, 1985,  governing  sales  by 
SES  Millbury  to  New  England  Power 
Company  ("NEF")  of  electric  power 
generated  by  a  biomass  fueled  small 
power  production  facility  under 
construction  in  Millbury,  Massachusetts 
(the  "Facility")  and  (2)  a  petition  for 
waiver  of  the  Commission's  regulations 
requiring  that  cost-of-service  data  be 
submitted  with  the  rate  schedule  and 
that  the  rate  schedule  must  be  submitted 
to  more  than  120  days  before  electric 
service  commences. 

Comment  date:  April  28. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  No.  ER87-367-0001 
Take  notice  that  South  Carolina 

Electric  ft  Gas  Company  ("SCE&G")  on 

April  6, 1967,  tendered  for  filing  a 

contract  for  purchases  of  economic 

energy  by  Florida  Power  and  Light 

Company  from  SCE&G. 
SCE&G  requests  an  effective  date  of 

February  1. 1987,  for  the  contract 

SCE&G  requests  waiver  of  the 

Commission's  notice  requirements  under 

Section  35.11  of  the  Commission's 

Regulatioiu. 
Comment  date:  April  28. 1987,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

13.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No..  ER87-370-0001 

Take  notice  that  South  Carolina 
Electiic  &  Gas  Company  (SCE&G) 
tendered  for  filing  on  April  8, 1987. 
Fourteenth  Revised  Sheet  No.  5, 
Fourteenth  Revised  Sheet  No.  6.  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  These  sheets  contain  proposed 
reductions  to  SCE&G's  rates  and 
charges  to  its  municipal,  rural  electric 
cooperative  and  public  power  body 
sales-for-resale  customers, 

SCE&G  proposes  to  place  the  revised 
tariff  sheets  containing  the  proposed 
rate  reduction  into  effect  on  February  5, 
1987. 

SCE&G  states  that  the  proposed  rates 
would  decrease  revenues  by 
approximately  $739,085  for  the  12  month 
period  ending  December  31. 1986, 

SCE&G  states  that  the  proposed 
decreased  rate  is  necessitated  by  its  last 
approved  SetUement  Agreement  with  its 
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municipal,  niral  electric  cooperative  and 
public  power  body  sale-for-resale 
customers  wherein  this  wholesale  rate 
would  trade  the  Company's  large 
general  service  rate. 

Copies  of  the  Filing  have  been  served 
upon  SCE&G's  jurisdictional  customers 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  28. 1987,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER87-289-O00J 

Take  notice  that  on  April  8, 1987. 
Virginia  Electric  and  Power  Company 
(the  Company)  tendered  for  filing  a 
Certificate  of  Concurrence  by 
Appalachian  Power  Company 
(Appalachian)  to  Modification  No.  25  to 
the  Interconnection  Agreement  dated 
February  1. 1948  between  the  Company 
and  Appalachian.  In  addition,  the 
Company  filed  a  revised  page  3  to 
Modification  No.  25  to  correct  two  errors 
in  the  original  filing. 

The  Company  requests  a  waiver  of 
the  Commission's  notice  requirements 
as  to  permit  a  February  1, 1987  effective 
date. 

Copies  of  the  supplemental  filing  were 
served  upon  the  North  Carolina  Utilities 
Commission,  the  Virginia  State 
Corporation  Commission  and  the  Public 
Service  Commission  of  West  Virginia. 

Comment  date:  April  28, 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  peson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  87-8023  Filed  4-21-87:  B:45  am] 
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Erie  Pipeline  System;  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statement  and  Request  for  Comments 
on  Its  Scope 

April  17. 1987. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  has 
determined  that  approval  of  this  project 
would  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  Therefore, 
pursuant  to  S  2.82(b]  of  the 
Commission's  General  Policy  and 
Interpretations  [18  CFR  2.82(b)l.  a  draft 
environmental  impact  statement  (DEIS) 
will  be  prepared  by  the  FERC 

Introduction 

On  February  18. 1987,  Erie  Pipeline 
System  (Erie)  filed  an  amended 
application  with  the  FERC  seeking  a 
certificate  of  public  convenience  and 
necessity  to  construct  and  operate  379 
miles  of  30-inch-diameter  pipeline  and  a 
total  of  39.800  horsepower  of 
compression  and  related  metering 
facilities  in  Ohio  and  Pennsylvania.  Erie 
filed  its  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  (NGA)  and 
Subpart  E  of  Part  157  of  the  FERC's 
regulations  under  the  Natural  Gas  Act — 
the  optional  certificate  and 
abandonment  procedures  [18  CFR 
157.100,  e/sefl.]. 

The  optional  certificate  procedures  do 
not  lessen  the  requirement  that  Erie 
comply  with  all  applicable 
environmental  laws;  nor  do  the  optional 
certificate  procedures  exempt  Erie  from 
state  and  local  permit  requirements.  The 
National  Environmental  Policy  Act 
applies  equally  to  applications  filed 
under  traditional  NGA  section  7 
procedures  and  to  applications  filed 
under  the  optional  certificate 
procedures.  State  and  local  permit 
requirements  relating  to  construction 
and  other  environmental  matters  apply 
equally  as  well. 

Erie  would  be  a  partnership  of  ANR 
Eastern  Pipeline  Company  and  a 
corporation  to  be  formed  by  The 
Columbia  Gas  System,  Inc.  Erie  has 
designed  its  facilities  to  transport  up  to 
425.000  Mcf  per  day  of  natural  gas  on  a 
firm  basis.  Erie  would  also  provide 
interruptible  transportation  service  to 
the  extent  that  capacity  is  available. 
Erie  proposes  to  receive  and/or  to 
deliver  gas  supplies  anywhere  along  the 
entire  route  of  the  pipeline,  provided 
that  it  is  economically  feasible  to  do  so. 
At  this  time,  Erie  is  actively  seeking 


contracts  to  transport  gas  and  none  of 
its  capacity  has  been  committed  to  any 
shipper. 

The  Commission  staff  will  analyze  the 
environmental  impact  of  Erie's  known 
proposed  facilities  that  extend  from  a 
point  of  interconnectin  with  an  ANR 
Pipeline  Company  compressor  station  in 
Defiance  County,  Ohio,  to  a  terminal 
point  in  Clinton  County,  Pennsylvania, 
in  this  DEIS.  Erie  will  seek  authorization 
for  any  additional  interconnections  to 
carry  out  this  proposed  service  as 
contracts  are  signed.  Erie  is  also  seeking 
in  Docket  No.  CP86-330-001  a  blanket 
certificate  of  public  convenience  and 
necessity  under  S  284.221  of  the  FERC's 
regulations  to  provide  self-implementing 
transportation  services  for  others. 
Should  Erie  or  any  other  company  make 
known  their  need  for  additional 
facilities  that  are  required  to  implement 
service  through  the  Erie  Pipeline  Project, 
the  staff  will  either  include  these 
facilities  in  the  DEIS  or  supplement  the 
environmental  impact  statement  For 
example,  such  facilities  could  include 
additional  pipeline  east  of  Chnton 
County,  Pennsylvania  to  deliver  gas 
further  to  the  east. 

Location  and  Land  Requirements 

Figure  1  shows  the  location  of  the 
pipeline. '  Table  1  identifies  the  counties 
crossed  by  the  proposed  pipeline  and 
the  location  of  three  new  compressor 
stations.  Approximately  3,500  acres  of 
land  would  be  disturbed  during 
construction  and  about  2,300  acres 
would  be  retained  as  permanent  right- 
of-way  for  the  pipeline. 

Outline  of  Current  Issues 

The  DEIS  will  address  the 
environmental  concerns  that  have  been 
identified  by  intervenors  and 
individuals  in  their  letters  and  motions 
filed  with  the  FERC.  These  include,  but 
are  not  limited  to,  the  following: 

Soils 

— Impacts  on  drainage  tile  systems, 
compaction,  top  soil  placement, 
settiing,  erosion,  and  surface  rock. 

Land  Use 

— Effects  on  public  lands. 

— Emient  domain. 

— Future  development  effects  and  tax 

considerations. 
— Effects  on  roads. 


'  Figure  1  is  not  printed  in  the  Federal  Regnlet. 
but  is  available  £roin  the  FERC's  Division  of 
Pit]gram  Management.  Public  Reference  Section, 
telephone  (202)  357-8im 
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Table  r— Proposed  Erie  Pipeune  Project  FACJLmES 


Conipany  and  proposed  laoMim 


Location/  State/County 


RigM-ol-way  vndlh  (toeq 


Conetuelion      Psrmanem 


CoTwnantt 


Ene  PIpeine  System; 

379  mtes  o4  SOHncfKtiaineter  pipeline .. 


East  Defianca  Conipmsor  Station 

Colunitxana  Convressor  Station 

Leidy  Conptessor  Slaton 


OH;  Defiance.  Henry.  Wood.  Seneca.  Huron.  AsMand.  Wayne.  SummiL  Starti. 

CokimtMna;  PA:  Lawrence,  Butter,  Amtstrong,  Caarion,  Janaraon,  Claarfield. 

Elk,  Cameron,  CIntoa 

OH:  Defiance 

OH  Columbiana  — 

PA  Clinton _ 


75 


50 


10,000  hp.  20-acre  sM. 
15,000  hp  30«cre  sMe. 
14,800  hp.  20-acre  site. 


Pipeline  Safety 

— Encroachment  on  residential 

properties. 
— Impact  on  farming,  commercial,  and 

industrial  operations.  ; 

— Safety  considerations  during 

construction  and  operation. 
— Effects  from  blasting. 
— Compatibility  with  other  pipelines  and 

storage  operations. 

Toi)ography  and  Geology 

— Effects  on  wells.         '     " 

— Seismic  considerations  and  stability 

of  the  region. 
— Limestone/bedrock  effects.  ^ 

Aesthetics 

—Effect  of  appearance  of  the  rigbt-pf- . 
way. 

Cultural  Resources  • ..  ':■ .     ; .' 

— Historic  properties  and  ardiaeology. 

Air  and  Noise  Quality 

— Opera tioiM  at  the  ptopoe«4-  i  S  V'  ■ 

compressor  stations.      •  -.  j    - 
—Dust 

Wildlife,  Fisheries,  and  Their  Habitat 

— General  concerns  identified. 

Water  Resources 

— Impact  on  stream  crossings. 
— Wetlands. 

Qearing  of  Trees  '  ,  •  i  i 

— Acreage. 

Threatened  and  Endangered  Species 
— State  and  Federal  listed  spedeS. 

Alternatives,  route  modifications,  and 
specific  mitigating  measiu«s  will  also  be 
considered  in  the  staffs  analysis.  After 
comments  from  this  notice  are  received 
and  analyzed  and  the  various  issues  are 
investigated,  the  staff  will  publish  a 
DEIS  entitled  "Erie  Pipeline  Project." 

Comment  and  Scoping  Procedure 

The  DEIS  will  be  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals, 
newspapers,  libraries,  and  parties  to  the 
proceeding.  A  45-day  period  will  be 
allotted  for  review  and  comment.  Any 
person  may  file  a  petition  to  intervene 


on  the  basis  of  the  staff  DEIS  [18  CFR 
2.82(c]].  After  these  comments  are 
reviewed,  any  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  final  EIS  will  then 
be  published  by  the  staff  and 
distributed. 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
libraries,  newspapers,  parties  to  the 
proceeding,  and  the  public.  Additional 
infcnmation  about  the  project  was  also 
mailed  to  everyone  that  is  on  the 
environmental  mailing  list  This 
information  is  available  upon  request 
(See  the  first  footnote  in  this  notice.) 
Written  comments  are  requested  to  help 
identify  significant  issues  or  concerns 
related  to  the  proposed  action,  to 
determine  the  scope  of  the  issues  that 
need  to  be  analyzed,  and  to  identify  and 
eliminate  from  detailed  study  the  issues 
which  are  not  significant.  All  comments 
on  q>ecific  environmental  issue*  should 
contain  supporting  docimientation  or 
rationale.  Written  comments  must  be 
filed  on  or  before  June  8, 1987,  reference 
Do<d(et  No.  CP86-329-001.  and  be 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE^  Washington, 
DC  20428.  A  copy  of  the  comments 
should  also  be  sent  at  the  same  address 
to  the  Project  Manager  identified  below. 

A  public  scoping  meeting  will  be  held 
in  Ohio  for  this  project.  The  date, 
location,  and  format  of  the  meeting  will 
be  identified  in  a  subsequent  Federal 
Register  notice.  Commenters  are 
encouraged  to  nominate  a  potential 
scoping  meeting  location(s]. 

Additional  information  about  the 
proposal,  including  detailed  route  maps 


of  limited  areas  of  the  proposed  route,  is 
available  from  Mr.  Kenneth  Frye,  Project 
Manager,  Environmental  Evaluation 
Branch,  Office  of  Pipeline  and  Producer 
Regulation,  at  the  above  address  or  by 
telephone:  (202)  357-9039.      '  :  =     ' 
Kenneth  P.  Phunb.  '-     ^     :     • 

Secretary.  •         '  ' 

[PR  Doc  •7-9060  Filed  4-21-67: 8:46  am] 
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(Docket  Mos.  CP«7-2aO-000  tt  aL)         '\ 

K  N  Enargy,  Inc.,  et  al.;  Natural  Gaa 
CartHicatt  FUings 

TakeJiotice  that  the  followings  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy.  Inc.  -  '     <  > 

(Docket  Na  CP87-28O-0001 
April  14, 1987. 

Take  notice  that  on  April  6, 1987.  K  N 
Energy,  be  (Applicant),  P.O.  Box  16266. 
Lakewoed.  Colorado  80215,  filed  in 
Docket  No.  CP87-280-000  a  request 
pursuant  to  §  157.205  and  157.211  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
sales  taps  for  9  domestic  and 
agricultural  customers,  under  the 
certificate  issued  in  Docket  No.  CP83- 
140-000,  as  amended,  pursuant  to  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  the  construction 
and  operation  of  sales  taps  to  various 
end  users  which  are  located  along  its 
jurisdictional  pipelines  and  are  listed 
bdow: 


Cuatomer 


(1)  Lous  Dtile- 


(2)MwvinAt>ara 

(3)  Ervir  Ntgntengats .. 

(4)  James  NigntengaM.. 


(5)  Thomas  Rictierdaorv  Jr.. 

(8)  %oman  Ames 

(7)  Nk*  Gillen 

(6)  Donald  Grtebel 

(9)  Hesa  Brothers 


PMkday 

volumaa 
(McO 


29 

36 
14 
36 
24 
24 
16 
2 
14 


T?)omaa  Co.,  KS.... 
Thomas  Co.,  KS— 

ScoltCcKS 

Scott  Ca,KS 

HsfnillDn  Co^  NE_ 
WIchitt  Co.  KS.- 
WKhK«Ca.KS_ 
Valley  Co..  NE— 
Scott  Co.,  KS . 


EncMia* 


Irrigation. 
liTigatiorv 
Domesflc 
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Applicant  indicates  that  the  total 
estimated  cost  of  the  proposed  taps 
would  be  $8,550  and  that  the  customers 
would  reimburse  a  portion  of  this  cost 
through  the  imposition  of  a  connection 
charge  which  varies  by  state.  Applicant 
states  that  the  proposed  sales  taps  are 
not  prohibited  by  any  of  its  existing 
tariffs  and  that  the  additional  taps 
would  have  no  significant  impact  on 
Applicant's  peak  day  and  annual 
deliveries. 

Comment  date:  May  29. 1987.  in 
accordance  with  Standard  Para^vph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP79^96-004| 

United  Gas  Pipe  Line  Company 

(Docket  No.  CP7»-40O-002| 
April  13. 1987. 

Take  notice  that  on  April  8. 1987, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  2223 
Dodge  Street,  Omaha,  Nebraska  68102. 
and  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  jointly  referred  to  as 
Petitioners,  filed  in  Docket  Nos.  CP7ft- 
396-004  and  CP79-400-002,  respectively, 
a  petition  to  amend  the  Commission's 
order  issued  April  28. 1980,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  so 
as  (i)  to  allow  United  to  tender  for 
exchange  Pan-Alberta  Gas  Ltd.  (Pan- 
Alberta)  volumes  purchased  by  third 
parties,  and  (ii)  to  authorize  the  addition 
of  a  number  of  best-efforts  balancing 
receipt  points  for  the  mutual  exchange 
of  natural  gas,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioners  state  that  by  the  order 
issued  April  28. 198a  in  Docket  Nos. 
CP79-^96-000  and  CP79-400-000.  they 
were  authorized,  inter  alia,  to  transport 
and  exchange  natural  gas. 

Petitioners  explain  that  pursuant  to  an 
amendment  dated  March  15, 1987.  to  the 
original  gas  exchange  and 
transportation  agreement  dated  August 
10, 1979,  Petitioners  propose  to  allow 
United  to  tender  for  exchange  certain 
volumes  of  natural  gas  from  Pan-Alberta 
and  purchased  by  third  parties,  and  to 
establish  ten  additional  receipt  points 
for  Northern  and  nineteen  additional 
receipt  points  for  United,  all  of  which 
are  considered  as  l>e8t-efforts. 
interruptible  balancing  points. 
Petitioners  further  state  that  no  new 
facilities  are  required.  Petitioners  state 
that  the  proposed  amendment  is  caused 
by  a  take-and-pay  settlement  between 
Northwest  Alaskan  Pipeline  Company 


(Northwest  Alaskan),  Pan-Alberta,  and 
United  as  described  in  Northwest 
Alaskan's  January  27, 1987,  tariff  filing 
in  Docket  No.  RP87-34-00a  It  is 
explained  that  as  part  of  that  settlement. 
United  would  aid  Pan-Alberta  in 
marketing  volumes  within  the  United 
States.  Therefore,  it  is  stated  United 
requires  amendment  of  the  United/ 
Northern  agreement  to  allow  Pan- 
Alberta  volumes  to  be  exchanged  to 
United's  pipeline  system  for  such 
marketing  purposes. 

Comment  date:  April  24, 1987.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Northwest  Pipeline  Corporation 

(Docket  No.  CP87-274-O00] 
April  14. 19B7. 

Take  notice  that  on  April  2. 1987, 
Northwest  Pipeline  Corporation 
(Northwest).  P.O.  Box  8900,  Salt  Lake 
City,  Utah  84108-0900  filed  in  Docket 
No.  CP87-274-000  a  request  pursuant  to 
S  157.205  and  5  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  add  a  new  delivery 
point  under  authorization  issued  in 
Docket  No.  CP82-433-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  states  that  by  order  issued 
January  10, 1986.  in  Docket  No.  CP86- 
177-000,  34  FERC  \  62,102.  Northwest 
was  authorized  to  transport,  on  an 
interruptible  basis,  up  to  10.000  MMBtu's 
of  natural  gas  per  day  for  Chevron 
Chemical  Company's  (Chevron) 
predecessor  of  ownership,  CPEX  Pacific, 
Inc.  (CPEX),  from  various  receipt  points 
on  Northwest's  system  to  a  point  of 
interconnection,  the  Deer  Island  Meter 
Station,  with  the  facilities  of  Northwest 
Natural  Gas  Company  near  St.  Helens, 
Oregon,  pursuant  to  a  transportation 
agreement  dated  October  30, 1985 
(Agreement). 

By  amendatory  orders  issued  June  20, 
1986  and  September  11, 1986,  in  Docket 
No.  CP86-177-001.  35  FERC  \  61.376,  and 
Docket  No.  CP86-177-004.  36  FERC  1 
61.274.  Northwest  was  authorized  to  add 
a  second  deUvery  point  the  Finley  Plant 
and  to  increase  the  interruptible 
transportation  volume  for  delivery  from 
10,000  MMBtu's  per  day  to  25.000 
MMBtu's  per  day.  it  is  stated. 

Northwest  states  that  it  has  entered 
into  an  amendment,  dated  February  1, 
1987,  to  the  Agreement  to  add  the 
Kennewick  Plant  as  a  third 
transportation  point  Northwest  further 
states  that  the  proposed  Kennewick 


Plant  delivery  point  is  an  existing 
delivery  point  to  Cascade  Natural  Gas 
Company  in  Benton  County, 
Washington.  Northwest  indicates  that 
the  volumes  delivered  to  the  Kennewick 
Plant  delivery  point  would  be  utilized  by 
Chevron  for  fuel  gas  and  feedstock  for 
the  manufacture  fertilizer  products. 

Northwest  states  that  the  total 
quantity  of  natural  gas  to  be  transported 
for  Chevron  would  not  exceed  the 
currently  authorized  maximum 
quantities  of  25,000  MMBtu's  per  day 
until  June  20, 1987,  and  10.000  MMBtu's 
per  day  thereafter. 

Northwest  claims  that  it  has  sufficient 
mainline  capacity  to  accomplish  the 
deliveries  at  the  proposed  additional 
delivery  point  without  detriment  or 
disadvantage  to  any  of  its  existing 
customers.  Also,  it  is  stated  that  the 
proposed  delivery  point  addition  is  not 
prohibited  by  Northwest's  existing  tariff. 

Comment  date:}Aay  29, 1987,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Southern  Natural  Gas  Company 

(Docket  No.  CP87-270-0001 
April  14, 1987. 

Take  notice  that  on  March  27. 1987, 
Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563.  Birmingham. 
Alabama  352Q2-2563.  filed  in  Docket  No. 
CP87-270-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  to  add  a  delivery  point 
for  service  to  Alabama  Gas  Corporation 
(Alagasco).  an  existing  distribution 
customer,  imder  the  certificate  issued  in 
Docket  No.  CP82r-40&-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  andopen 
to  public  inspection. 

Southern  proposes  to  construct  and 
operate  the  metering  and  appurtenant 
facilities  for  service  to  Alagasco,  which 
would  redeliver  the  gas  to  an  electric 
generating  plant  in  Jefferson  County, 
Alabama. 

It  is  stated  that  Southern  would  be 
reimbursed  by  Alagasco  for  the 
construction  cost,  estimated  at  $300,000, 
while  Southern  would  continue  to  own 
the  facilities.  It  is  asserted  that 
deliveries  through  the  proposed  delivery 
point,  where  the  facilities  are  designed 
to  permit  the  delivery  of  up  to  1.268 
MMBtu  per  hour,  would  be  within 
Alagasco's  existing  entitlement  from 
Southern. 

It  is  further  asserted  that  the  new 
delivery  point  would  have  no  impact  on 
Southern's  peak  day  deliveries  and  that 
the  addition  of  the  facilities  is  not 
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prohibited  by  an  existing  tariff  of 
Southern. 

Comment  date:  May  29. 1987.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NK.  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  or  Practice  and 
Proc«lure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  of  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wiUbe  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Kenneth  F.  Phunb, 

Secretary. 

|FR  Ooc.  67-9024  Filed  4-21-87;  8:45  am] 
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(Dochat  Nos.  QFS4-377-002  •!  aL] 

AEM  Corp.  et  ai,;  Small  Powtr 
Production  afMf  Cog«neration 
FaciRttes;  Qualifying  Status;  Cartiflcate 
Applications,  ate      . 

CoDunent  date:  May  22. 1987.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Aprill4. 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  AEM  Corp. 

(D»cliet  No.  QF87-377-002) 

On  March  27. 1987,  AFM  Corp. 
(Applicant),  of  1445  Palisades  Drive. 
Pacific  Palisades.  California  90272. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
smaD  power  production  facility  pursuant 
to  9  292.207  of  the  Commission's 
regiilations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing.  ^ 

The  proposed  small  power  production 
facility  was  previously  certified  as  a 
qualifying  cogeneration  facility  on 
December  11. 1984,  (Docket  No.  QF84- 
377-000.  29  FERC  \  62.254  (1984)).  Chi 
November  28, 1986.  Applicant  filed  an 
application  for  recertification  of  the 
qualifying  cogeneration  facihty  (Docket 
No.  QF84-377-001)  reauesting  a  change 
in  the  location  of  the  facility.  The  facility 
will  be  located  approximately  seven 
miles  north  of  Colstrip,  Rosebud  County. 
Montana,  adjacent  to  State  Highway  39 
in  the  northeast  quarter  of  section  32. 
T3N,  R41E.  The  facility  will  consist  of  a 
fluidized  bed  combustion  boiler,  a  back 
pressure/condensing  steam  turbine 
generator,  and  related  auxiliary 
equipment.  Applicant  states  that  the 
primary  energy  source  of  the  facility  will 
be  waste  in  the  form  of  subbituminous 
coal  refuse  and  char  which  is  produced 
as  a  by-product  in  an  adjacent  affiliated 
coal  liquefaction  plant.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  30  megawatts. 


2.  rVLF  Corporation 

[Docket  No.  QF86-253-0011 

On  March  26, 1987.  IVLP  Corporation 
(Applicant),  c/o  Catalyst  Energy 
Development  Corporation,  of  180 
Maiden  Lane.  32nd  Floor.  New  York. 
New  York  10038  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  ccKnplete  filing. 

Recertification  of  the  small  power 
production  facility  is  requested  due  to 
the  change  of  ownership  from  Time  ■ 

Energy  Systems,  Inc.  to  Catalyst  Energy     ■ 
Development  Corporation  through  its 
100%  owned  subsidiary,  IVLP 
Corporation.  All  other  characteristics  of 
the  facility  remain  as  proposed  in  the 
original  application. 

3.  Kamina  Engineering  Milford  Cogea. 
Corporation 

[Docket  No.  QF8e-1045-001) 

On  March  27, 1987,  Kamine 
Engineering  Milford  Cogen.  Corporation 
(Applicant),  of  1620  Route  22  East, 
Union,  New  Jersey  07083  submitted  for 
filing  an  application  for  recertification  of 
a  facility  as  a  quaUfying  cogeneration 
facility  pursuant  to  i  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  recertification  is  requested  due  to 
a  change  in  ownership  from  Riegel 
Products  Corporation  to  Kamine 
Engineering  Milford  Cogen.  Corporation 
and  the  facility  configuration.  The 
facility  will  consist  of  a  combustion 
turbine-generator,  a  heat  recovery  steam 
generator  equipped  with  supplementary 
firing,  and  two  extraction-condensing 
steam  turbine  generators.  The  primary 
energy  source  for  the  facility  will  be 
natural  gas.  The  maximum  electric 
power  production  capacity  of  the  facility 
will  be  4S.89  MW.  The  expected  start-up 
date  for  the  facility  is  November  1988. 

4.  Scrubgrass  Power  Corporation 

[Docket  No.  QP87-^46-<IOO] 

On  April  1. 1987.  the  Scrubgrass 
Power  Corporation  of  Suite  1050. 10  Post 
Office  Square,  Boston,  Massachusetts 
02109  (Applicant),  submitted  for  filing  an 
apphcation  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Scrubgrass 
Township,  Venango  County  near  the 
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town  of  Kennerdell,  Pennsylvania.  The 
facility  will  consist  of  two  circulating 
fluidized-bed  combustion  boilers  and  a 
steam  turbine  generator.  The  Applicant 
states  that  the  primary  energy  source 
will  be  waste  in  the  form  of  bituminous 
coal.  The  thermal  energy  output  will  be 
used  in  a  wood  kiln  for  lumber  drying 
and  in  sewage  sludge  drying.  The 
electric  power  production  capacity  of 
the  facility  will  be  80  MW.  Installation 
of  the  facility  will  begin  in  late  1987. 

Standards  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  87-9025  Filed  4-21-87;  8:45  am) 
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Office  of  Hearings  and  Appeals 

implenoentation  of  Special  Refund 
Procedures 

agency:  Of&ce  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Implementation  of  special 
refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $373,099,143.01,  plus 
accrued  interest,  in  alleged  crude  oil 
overcharge  funds  obtained  from  42 
firms.  The  OHA  has  determined  that  the 
funds  will  be  distributed  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restltutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4. 1986). 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  filed  by  December  31, 
1987,  and  should  be  addressed  to: 
Subpart  V  Crude  Oil  Refunds,  Office  of 
Hearings  and  Appeals,  U.&  Departnient 
of  Energy,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT 

Thomas  O.  Maim.  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2094 
(Mann):  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  wtih  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  forth  the  final 
procedures  that  the  DOE  has  formulated 
to  distribute  crude  oil  overcharge  funds 
obtained  from  42  firms,  listed  in 
appendix  A  to  the  Decision,  from 
judicial  and  administrative  proceedings 
involving  alleged  crude  oil  violations. 
The  funds  are  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restltutionary  Policy  in  Crude  Oil 
Cases.  51  FR  27899  (August  4. 1986). 
Under  the  Modified  Policy,  crude  oil 
overcharge  monies  are  divided  among 
the  states,  the  Federal  government,  and 
injured  purchasers  of  refined  products. 
Refunds  to  the  states  will  be  distributed 
in  proportion  to  each  State's 
consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refunds  to  eligible  purchasers  will  be 
based  on  the  number  of  gallons  of 
petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  refund  must  be  filed 
by  December  31, 1987  and  should  be 
sent  to  the  address  set  forth  at  the 
beginning  of  this  notice.  The  information 
which  claimants  should  include  in  their 
applications  is  explained  in  the 
Decision,  which  immediately  follows. 

Daied:  April  15, 1987. 
George  B.  Bresnay, 
Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energj 

Implementation  of  Special  Refund 
Procedures 

April  15, 1987. 

Names  of  Cases:  A.  Tarricone.  Inc.,  et  al. 
Dates  of  Filing:  August  21, 1988,  et  al. 
Case  Numbers:  KEF-0049,  et  al. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  CFR  Part  205. 
Subpart  V.  These  procedures  are  used  to 
refund  monies  to  those  injured  by  actual 


or  alleged  violations  of  the  EKDE  price 
regulations. 

The  ERA  has  filed  42  Petitions  for  the 
Implementation  of  Special  Refund 
Procedures  for  crude  oil  overcharge 
funds  obtained  from  the  firms  whose 
names  and  OHA  case  numbers  appear 
in  Appendix  A.  To  date,  these  42  firms 
have  remitted  $373  miUion  to  the  DOE. 
pursuant  to  court-approved  settlements. 
DOE  consent  orders  or  remedial  orders. ' 
An  additional  $25  million  in  interest  has 
accrued  on  that  amount  as  of  March  31, 
1987.  This  Decision  and  Order 
establishes  final  procedures  for 
distributing  those  funds. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  Part  205.  Subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regulations 
or  cannot  ascertain  the  amount  of  the 
refund  each  person  should  receive.  For  a 
more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  9  DOE  \  82,506 
(1981),  and  Office  of  Enforcement,  8 
DOE  \  82,597  (1981).  We  have 
considered  the  ERA's  requests  to 
implement  Subpart  V  procedures  with 
respect  to  the  monies  received  from  the 
42  firms  listed  in  Appendix  A  and  have 
determined  that  such  procedures  are 
appropriate. 

I.  The  Proposed  Decisions  and  Orders 

In  four  separate  Proposed  Decisions 
and  Orders  (PD&Os)  issued  between 
September  and  December  1986,  OHA 
estabhshed  tentative  procedures  to 
distribute  the  funds  involved  in  these  42 
cases.*  Appendix  B  lists  the  date  of 
issuance  and  the  Federal  Register 
citation  for  the  notices  that  were 
published  soliciting  comments  on  each 
PD&O.  Since  the  issues  involved  are  the 
same,  we  are  combining  all  42  cases  into 
the  present  Final  Decision  and  Order. 


'  Three  finnt.  noted  in  Appendix  A.  are  making 
yeariy  payments  to  the  DOE  ai  specified  in  their 
individual  consent  orders,  and  have  an  outstanding 
liability  of  S31. 228.31 8.52.  These  funds  will  also  be 
disbursed  pursuant  to  the  procedures  established  in 
this  Decision.  The  DOE  will  give  notice  when  such 
additional  funds  are  received. 

'  One  case  which  was  included  in  the  A. 
Tarricone  PD&O,  Peter  L  Hirschburg/United 
Independent  Oil.  OHA  C:ase  Number  KEF-OOeS.  was 
subsequently  dismissed  pursuant  to  a  request  from 
the  ERA.  See  October  1. 1988  letter  from  Thomas  O. 
Mann.  OHA  Deputy  Director,  to  jerry  F.  Thompson, 
Director.  ERA  OfTice  of  Management  and 
Information  Systems. 
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The  OHA  tentatively  concluded  in  the 
four  PD&Os  that  the  monies  in  these 
cases  should  be  distributed  in 
accordance  with  the  OOFs  Modifled 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (August  4, 1986)  (hereinafter 
referred  to  as  the  "MSRF"),  issued  in 
conjuction  with  Paragraph  IV.B.1  of  the 
Settlement  Agreement  approved  by  the 
court  in  In  re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
MDL  No.  378  (D.  Kan.  July  7, 1966) 
(Order  approving  settlement).  The  MSRP 
announed  that  the  DOE  will  employ  a 
refund  process  for  restitution  of  alleged 
crude  oil  violation  amounts  (held  in 
escrow  by  the  DOE  or  received  in  the 
future)  using  the  special  refund 
procedures  codified  at  10  CFR  Part  205, 
Subi>art  V.  Under  that  process,  the  OHA 
will  accept  and  process  refund 
apphcations  from  persons  who  claim 
they  were  injured  by  alleged  crude  oil 
violations.  Up  to  20  percent  of  the 
alleged  crude  oil  violations  amounts  will 
be  reserved  to  satisfy  claims  from 
injured  parties.  The  MSRP  calls  for  the 
remaining  60  percent  of  the  funds  to  be 
disbursed  to  the  State  and  Federal 
governments  for  indirect  restitution. 
After  all  valid  claims  are  paid,  any 
remaining  funds  from  the  claim  reserve 
will  aUo  be  divided  between  the  State 
and  Federal  governments.  The  Federal 
government's  share  of  the  fimds  will 
ultimately  be  deposited  into  the  general 
fund  of  the  Treasury  of  the  United 
States. 

In  the  PD&Os,  the  OHA  proposed  to 
reserve  initially  the  full  20  percent  of  the 
alleged  crude  oil  violation  amounts  for 
direct  restitution  to  claimants.  We  also 
proposed  to  require  applicants  for 
refund  to  document  their  purchase 
volumes  of  petroleum  products  during 
the  period  of  price  controls  and  to  prove 
that  they  were  injured  by  the  alleged 
overcharges.  The  PD&Os  stated  that 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
have  absorbed  the  crude  oii 
overcharges,  and  need  not  submit  any 
further  proof  of  injury  to  receive  a 
refund.  Finally,  we  proposed  to  calculate 
refunds  on  the  basis  of  a  per  gallon 
refund  amount  derived  by  dividing  the 
crude  oil  overcharge  monies  received  in 
the  42  cases  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls. 
Comments  were  solicited  regarding  the 
tentative  distribution  process  set  forth  in 
the  PD&Os. 

11.  Discussion  of  the  Comments  Received 

In  response  to  the  PD&Os,  the  OHA 

received  comments  from  the  following:  a 


Spup  of  33  States  and  Territories  of  the 
nited  States;  a  group  of  nine  ocean 
carriers  which  sail  under  foreign  flags;  a 
group  of  32  foreign  flag  air  carriers; 
Phifip  P.  Kalodner,  counsel  for  potential 
claimants;  and  four  Indian  tribes.'  In 
general,  these  comments  addressed  the 
issues  of  the  size  of  the  fund  reserved  to 
satisfy  the  claims  of  injured  parties,  the 
timing  of  any  refund  payments,  the 
standards  for  showing  injury,  and  the 
calculation  of  refunds.  We  will  now 
address  each  of  these  areas. 

A.  Size  of  Reserve  and  Timing  of 
Payments 

A  number  of  conunenters  expressed 
opiaions  of  the  size  of  the  reserve  which 
the  OHA  should  maintain  for  the 
payment  of  crude  oil  refund  claims. 
Comments  from  potential  claimants 
urged  the  OHA  to  reserve  more  than  20 
percent  of  the  funds  to  avoid  a  possible 
shortfall  in  the  amount  required  for 
payments  to  bijured  persons.  However, 
the  parties  to  the  Settlement  Agreement 
represented  to  the  court  that  20  percent 
of  the  funds  would  be  more  than 
adequate  to  satisfy  individual  claims, 
and  the  settlement  permits  only 
downward  adjustment  of  the  reserve 
frcnn  the  initial  20  percent  fignre.  The 
States  advocated  that  less  than  20 
percent  of  the  crude  oil  Subpart  V  funds 
be  reserved  for  claimants.  Since  the 
OHA  has  had  no  experience  in  the  crude 
oil  refund  area  under  the  MSRP,  we 
have  no  basis  on  which  to  adjust  the 
reserve  at  this  time. 

We  also  received  comments  from 
potential  applicants  that  addressed  the 
timing  of  payments  under  the  Subpart  V 
process.  Some  commenters  encouraged 
the  OHA  to  consoUdate  aD  crude  oil 
refunds  into  one  lump  sum  payment, 
while  others  urged  that  we  delay  any 
refunds  until  all  applications  are 
received,  in  order  to  assure  that  the 
reserve  is  sufficient  to  satisfy  all  valid 


'  bi  their  commenti.  the  Inctian  tiibea  stated  that 
they  sbooki  be  Inchxied  in  any  "tecond  stage  refund 
proceeding  in  this  case"  since  "in  many  case*  the 
Indians  .  .  .  would  receive  no  benefit  from 
distributtona  to  Stale  govenunants."  Comments 
subnitted  by  Sonosky.  Chambers  &  Sachse  In 
McAlesler  Fuel  Company.  Case  No.  KEF-004S.  at  1. 
The  Indians'  concerns,  however,  were  addressed  by 
a  stipulation  with  the  Slates  enlerad  by  the  United 
Stales  District  Court  in  Kansas  as  part  of  the 
Settlement  Agreement.  See  Stipulation  with  the 
National  Congress  of  American  Indians,  approved 
by  June  12. 1966  (modifying  Paragraph  U.  B.3i.ii  of 
the  Settlement  Agreement).  According  to  the 
stipulation,  the  Slates  will  include  the  Indian  tribes 
In  distributir>g  the  benefits  of  the  oil  overcharge 
funds.  The  stipulation  speafics  that  Indian  tribal 
govtmmenis  "arc  entitled  to  raceive  an  appropriate 
equitable  share  of  the  benefits  from  State  energy- 
related  restilutionary  programs  to  be  funded  under 
the  Agreement"  either  through  participation  in 
general  Slate  programs,  or  through  separate  Stale- 
funded  tnba)  restilutionary  programs,  /d  at  2. 


claims.  It  is  too  early  in  the  crude  oil 
Subpart  V  process  for  the  OHA  to  be 
able  to  make  any  definitive  statements 
about  the  timing  of  refunds.  It  is  clear 
that  we  are  faced  with  a  "rolling" 
process  In  which  moneys  will  flow  into 
and  out  of  the  escrow  accouitt  as  new 
settlements  are  made  and  refunds 
determined  and  paid.  The  OHA  will 
adhere  to  the  Subpart  V  regulations 
which  govern  this  process  in  order  to 
give  reasonable  notice  to  the  public  of 
proposed  refimd  procedures  in  each 
individual  proceeding,  to  receive 
comments  on  those  procedures,  and  to 
allow  for  the  submission  of  apphcations 
for  refimd. 

In  a  related  area,  one  commenter 
suggested  that  once  a  claimant's 
purchase  volumes  are  approved,  its 
apphcation  should  be  deemed  a 
continuing  claim  against  all  funds 
involving  alleged  crude  oil  violations, 
without  a  requirement  that  the  claimant 
file  additional  information.  At  this  early 
stage  of  our  consideration  of  this  type  of 
refiind  application  we  are  unable  to 
accept  this  suggestion.  We  do  not  yet 
know  whether  additional  information 
may  be  necessary  to  consider  a  claim 
for  a  particular  fund  in  the  futujv. 
However,  we  will  notify  claimants 
whose  volumes  are  approved  of  any 
additional  information  needed  in  order 
to  be  considered  for  future  refimds. 

B.  Standards  for  Showing  Injury 

The  proposal  in  the  PDOs  which 
generated  the  most  attention  in  the 
comments  concerns  the  standards  for 
showing  injury  in  crude  oil  refund 
procee^ngs  under  Subpart  V.  Most 
potential  applicants  advocated  the  use 
of  the  well-established  presumption  in 
OHA  refund  proceedings  of  injury  for 
end-users  (ultimate  consumers), 
provided  their  business  was  unrelated  to 
the  petroleum  industiy.  Others 
submitted  comments  that  urged  the 
OHA  to  use  presimiptions  of  Injury  for 
resellers  and  retailers  based  on  the  type 
adopted  in  various  major  refiner  refund 
proceedings.  A  number  of  comments 
urged  the  OHA  to  follow  Subpart  V 
precedents  and  permit  claimants  to  use 
estimates  to  establish  the  number  of 
gallons  of  petroleum  products 
purchased.  Related  comments  requested 
guidance  on  whether  it  was  necessary 
for  applicants  to  identify  their  suppliers 
In  order  to  receive  a  refund.  Finally,  the 
States  contended  that  Paragraph  IV.B.1  * 


*  Paragraph  IV3.1  provides  as  foHows: 
B.  Pending  and  Puture  Proceedings.  DOE  and  the 
Slates  agree: 

Continued 
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of  the  Settlement  Agreement  banathe 
use  of  these  presumption*  in  Subpart  V 
proceedings,  and  requires  end-user 
claimants  to  submit  detailed  evidence  of 
injury  in  order  to  receive  refunds  for 
crude  oil  overcharges. 

The  OHA  intends  to  apply  relevant 
precedents  to  crude  oil  Subpart  V 
proceedings.  The  States  are  incorrect  in 
claiming  that  Paragraph  IV.B.1  supports 
the  position  that  no  presumptions  are  to 
be  permitted  in  crude  oil  Subpart  V 
proceedings.  To  the  contrary.  Paragraph 
IV.B.l  specifically  indicates  that  the 
settlement  does  not  amend  the  Subpart 
V  regulations.  Section  205.282(e)  of  these 
regulations  expHcitiy  provides  for  the 
use  of  appropriate  presumptions  of 
injury  in  any  Subpart  V  claim,  and  the 
OHA  has  employed  presumptions  in 
thousands  of  refund  cases  since  1981. 
Presumptions  are  reasonable  because 
the  Department  has  a  duty  to  identify 
injured  persons  and.  to  the  extent 
possible,  to  make  direct  refunds  to  them. 
See  Citronelle-Mobile  Gathering  Inc.  v. 
Edwards.  669  F.2d  717,  723  (Temp.  Emer. 
Ct.  App.  1982);  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1988, 
Pub.  L  No.  99-509.  section  3003(b).  To 
achieve  this,  refund  procedures  must 
take  account  of  the  complexity  of  oil 
overcharge  proceedings,  difficulty  in 
actually  proving  an  overcharge,  passage 
of  time,  difficulties  in  locating  records 
and  relevant  market  data,  and  the 
agency's  expertise  in  the  structure  of  the 
industry  and  its  functioning  during  the 
period  of  controls.  The  Settlement 
Agreement  itself  took  account  of  these 
factors  and  did  not  require  any  party  to 
the  Stripper  Well  Litigation  to  provide 


1.  Modification  of  Policy.  In  order  to  carry  out  iti 
remedial  authority  under  the  ESA  and  EPAA.  within 
20  days  following  the  date  of  the  Approval  Order, 
DOE  will  iMue  a  modification  of  the  Statement  of 
Restitutionary  Policy  concerning  Alleged  Crude  Oil 
Violations  issued  in  June  21. 1985  (50  FR  2740a  July 
2, 1985).  DOE  will  publish  that  modification 
(hereinafter  the  Modified  Policy)  in  the  Federal 
Register.  The  Modified  Policy  will  state  that  the 
policy  of  DOE  is  to  process  applications  for  refunds 
pursuant  to  existing  Subpart  V  regulations  and  tiiat 
in  such  administrative  proceedings  involving 
Alleged  Crude  Oil  Violations.  OHA  will  continue  to 
require  that  each  claimant  must  affirmatively 
demonstrate  that  it  has  been  injured  by  the  alleged 
violation  and  that  it  should  therefore  receive  a 
refund.  See  e.g.  Office  of  Special  Counsel /Tenneco 
Oil  Co..  9  DOE  1  82.53&  at  85.206  (1982).  The 
Modified  Policy  will  state  that  individuals  claiming 
such  injury  may  file  claims  but  OHA  wilt  not  accept 
claims  on  behalf  of  classes,  associatioiu  or  trade 
groups.  Nothing  in  the  Modified  Policy  will  preclude 
a  claimant  from  attempting  to  prove  injury  through 
the  use  of  econometric  evidence  of  the  type  that 
was  submitted  in  the  Stripper  Well  evidentiary 
proceedings  before  the  OHA  nor  preclude  OHA 
from  using  the  findings  contained  in  the  Report  of 
the  Office  of  Hearings  and  Appeals.  In  re  The 
Department  of  Energy  Stripper  Well  Exemption 
Litigation.  M.D.L  No.  378  (D.  Kan.,  filed  June  21, 
loes).  Nothing  contained  herein  may  be  construed 
to  amend  the  Subpart  V  regulations. 


proof  of  injury  in  order  to  receive  a 
refund.  At  the  same  time,  the  settlement 
specified  that  there  shall  be  a  Subpart  V 
claims  process  for  injured  persons  who 
were  not  parties  to  the  Stripper  Well 
Litigation.  The  imposition  of  new 
standards  for  proof  of  injury  would  be 
inconsistent  with  this  provision. 
The  States  also  claim  that  the 
Tenneco  decision,  cited  in  the 
Settlement  Agreement,  supports  their 
position.  To  the  contrary,  the  Tenneco 
decision,  which  established  procedures 
for  distributing  funds  remitted  by  that 
firm  pursuant  to  a  DOE  consent  order, 
incorporated  several  different  kinds  of 
presumptions.  For  example,  firms  that 
had  already  received  refimds  directly 
from  Tenneco  were  presumed  to  be 
ineligible  for  further  refunds  from  OHA. 
9  DOE  1  82,538  at  85.201.  Spot 
purchasers  of  Tenneco  products  were 
also  presumed  to  be  ineligible  for 
refunds  under  Subpart  V.  Id.  End-users 
were  not  required  to  show  they 
absorbed  any  overcharges  in  order  to 
receive  a  refund.  9  DOE  \  82,538  at 
85.202.  Under  the  Tenneco  standard  an 
end-user  had  only  to  prove  its  volume  of 
purchases  from  Tenneco  in  order  to 
establish  injury  and  receive  a  refund. 
See  e.g.  Tenneco  Oil  Co. /Defense 
Logistics  Agency,  9  DOE  1  82,588  (1982). 
This  is  the  same  standard  that  the  OHA 
will  apply  in  deciding  crude  oil  refund 
claims  submitted  by  end-users  under 
Subpart  V.  The  States'  position  confuses 
the  requirement  of  showing  absorption 
of  overcharges,  which  was  applied  to 
refiners  and  resellers  in  adjudicating 
refimd  claims  tmder  Subpart  V  for 
refined  petroleum  product  overcharges 
and  will  be  applied  to  the  same  firms  in 
these  proceedings,  with  the  different 
standard  applied  to  end-users.  Refiners 
and  resellers  (unlike  end-users  of 
refined  petroleum  products)  had  the 
opportunity  under  DOE  statutes  and 
regulations  to  pass  through  overcharges 
in  the  prices  of  the  same  products  resold 
within  the  same  regulated  industry.  Far 
from  supporting  the  States'  position,  the 
page  of  the  Tenneco  decision  cited  in 
the  Settlement  Agreement  does  not 
relate  at  all  to  end-user  claimants,  but 
deals  instead  with  Entitlements  Program 
participants,  i.e.  refiners,  and  allocation 
claimants.*  Id.  at  85,206.  Thus,  the 


*  In  fact  the  page  of  the  Tenneco  decision  dted  in 
the  Settlement  Agreement  specifically  provides  that 
allocation  claimants  "need  not  conclusively 
establish  all  of  the  elements  of  •  violation  on 
Tenneco's  part  and  resulting  injury  on  the 
claimant's  part"  9  DOE  at  83.208.  Instead,  "an 
applicant  should  submit  enough  information  to 
demonstrate  that  its  claim  is  not  spurlou*.  including 
the  best  available  evidence  of  the  injury  which  was 
sustained  by  the  claimant."  Id. 


language  on  which  the  States  rely  is 
irrelevant  to  the  treatment  of  end-user 
claimants.  Id. 

The  position  advanced  by  the  States 
is  deficient  as  a  matter  of  common  sense 
as  well.  Under  the  presumptions  we  are 
adopting  for  crude  oil  refunds,  end-users 
(ultimate  consumers)  whose  businesses 
are  unrelated  to  the  petroleum  industry 
need  establish  only  the  volume  of 
petroleum  products  they  purchased 
during  the  controls  period  to  prove  that 
they  were  injured  by  crude  oil 
overcharges;  they  do  not  have  to  submit 
any  further  evidence  to  prove  that  they 
absorbed  the  overcharges.  This  poUcy 
serves  important  practical  concerns. 
Analysis  of  the  impact  of  crude  oil 
overcharges  on  end-users  is  beyond  the 
scope  of  a  refund  proceeding.  See  Office 
of  Enforcement  In  the  Matter  of  PVM 
Oil  Associates.  Inc.,  10  DOE  \  85,072 
(1983)  at  88.308.  End-users  generally 
were  not  subject  to  price  controls  and 
were  not  required  to  keep  records  which 
justified  selling  price  increases  by 
reference  to  cost  increases.  If.  for 
example,  a  brick  manufacturer  filed  a 
claim  for  a  refund  on  the  fuel  oil  it 
purchased  during  the  period  August  1973 
through  January  1981.  it  is  only 
reasonable  to  conclude  that  the  firm 
was  harmed  by  the  amount  of  the  crude 
oil  overcharges  allocated  to  the  fuel  oil 
which  it  used  to  manufacture  bricks. 
Performing  an  economic  analysis  of  the 
effect  of  the  overcharges  on  the  price  of 
bricks  would  be  duplicative.*  Using  the 
approach  advocated  by  the  States 
would  be  costly  and  inefficient  and 
would  mean  that  virtually  no  end-users 
would  receive  restitution  for  the  crude 
oil  overcharges  they  experienced.  See 
Greater  Richmond  Transit  Co.,  15  DOE 
1  85.028  at  88.050.  It  would  also  be 
inconsistent  with  the  mandate  in  the 
Settlement  Agreement  that  the  refund 
process  be  completed  as  expeditiously 
as  possible.  Settlement  Agreement 
1  IVJ3.4. 

This  standard  for  end-users  has 
recently  been  described  in  a  shorthand 
fashion  as  a  "presumption  of  injury,"  but 
its  use  was  based  on  the  practical 
considerations  noted  above,  a  factor 
also  underlying  the  standard  for  proving 
injury  from  antitrust  violations  (courts 
do  not  attempt  to  determine  whether 


*  By  contrast,  petroleum,  refiners  and  reeeller* 
had  the  opportunity  under  DOE  statutes  and 
regulations  to  pass  through  increased  costs  of 
refined  petroleum  products  by  raising  the  prices  of 
the  very  tame  products  that  they  charged  to  their 
customers.  Regulated  firms  in  the  petroleum 
Industry  were  required  to  keep  records  showing 
how  their  cost  increases  justified  price  increases, 
and  the  OHA  has  generally  examined  the  question 
of  absorption  versus  passthrough  when  considering 
large  refund  applications  submitted  by  these  firms. 
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Tirst  purchasers  were  able  to  "pass  on" 
the  effects  of  the  violation].^  See 
Additional  Comments  of  Phihp  P. 
Kalodner  at  5-20,  sununarizing  the 
developing  of  OHA  caselaw  regarding 
refunds  to  end-user  claimants. 

Three  related  matters  deserve 
discussion.  The  first  question  is  whether 
applicants  must  identify  their  suppliers 
and  prove  their  exact  gallonage  to 
receive  refunds.  In  view  of  the  finding  in 
the  OHA  Report  that  crude  oil 
overcharges  increased  the  prices  to 
consumers  of  all  domestic  petroleum 
products,  applicants  need  not  identify 
their  suppliers  in  order  to  receive 
refunds.  OHA  Report  Federal  Energy 
Guidelines  \  90,507  at  90,620.  For 
purposes  of  these  crude  oil  overcharge 
proceedings,  it  matters  only  that  the 
applicant  purchased  petroleum  products 
in  the  United  States  market  during  the 
period  August  1973  through  January 
1981.  Following  OHA  precedent, 
reasonable  estimates  of  purchase 
volumes  will  be  permitted. 

The  second  question  is  whether  the 
limited  presumptions  of  injury  for 
resellers  and  retailers  used  for  smaller 
claims  in  recent  refined  product  Subpart 
V  cases,  such  as  Marathon  Petroleum 
Co.,  14  DOE  1  85,269  (1988),  should  be 
permitted  in  crude  oil  refund 
proceedings.  These  presumptions  will 
not  apply  here.  Reseller  and  retailer 
applicants  for  crude  oil  refunds  must 
make  a  specific  showing  of  injury.  51  PR 
at  27901.  There  is  an  important 
distinction  between  product  refund 
cases  under  Subpart  V  and  crude  oil 
cases  which  is  particularly  relevant  to 
this  issue.  In  a  case  like  Marathon,  in 
which  refunds  are  made  for  alleged 
overcharges  in  sales  of  refined  products, 
the  overcharges  were  confined  to 
purchasers  of  Marathon  products.  This 
we  concluded  produced  a  change  in  the 
competitive  position  of  resellers  of 
Marathon  products,  and  the 
presumptions  of  injury  for  Marathon 
resellers  reflect  this  fact.  By  contrast, 
because  of  the  erode  oil  allocation 
program,  market  prices  for  refined 
products  generally  increased  when 
crude  oil  overcharges  occurred,  and  all 
resellers — regardless  of  their  suppliers — 
were  therefore  affected  by  crude  oil 
overcharges.  Accordingly,  a  reseller  or 
retailer  must  submit  evidence  to  show 
the  extent  to  which  it  absorbed  crude  oil 
overcharges.  Under  the  drcomstances. 


*  See  Hanover  Shoe  Inc  v.  United  Maduna 
Corp,  382  US.  4S1  (1068):  Ulmoi*  Brick  Co.  v. 
Illinois,  431  US-  720  (1977). Thli approach  to tnd- 
uaer  claim*  ha«  also  bean  appliad  lo  private 
enforcetDenI  actions  brou^t  uixiar  Sactioo  210  of 
tha  Economic  SubilizatloB  Act.  Eastern  Alriinaa, 
lac  v.  Atlantic  Richfiald  Co., ««  F,2d  497  (Tnnp. 
Bmar.  Ct  App.  197S). 


resellers  and  retailers  will  be  permitted 
to  use  presumptions  to  show  they  were 
injuied  in  crude  oil  refund  cases.  These 
claims  of  applicants  may,  however,  use 
the  type  of  econometric  evidence  that 
was  submitted  to  the  OHA  in  the 
Stripper  Well  proceeding  to  show  that 
they  were  injured  by  crude  oil 
overcharges.  51  FR  at  27901;  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986,  Pub.  L  No.  99-509,  section 
30030))(2) 

Finally,  we  should  note  that  utilities 
have  been  permitted  to  receive  refunds 
in  Subpart  V  refund  proceedings  only  to 
the  extent  that  they  notify  the  applicable 
state  regulatory  body  and  pass  on  the 
entirety  of  the  refund  to  its  retail 
customers.  For  example,  in  A.  Tam'cone, 
Inc/Conaolidated  Edison  Company  of 
New  York.  Inc.,  15  DOE  |  85,038  (1986). 
the  utility  received  a  reftind  based  upon 
its  purchases  of  product  after  It  had 
certified  "that  as  a  regulated  utility  it 
will  notify  (the  State  utility  commission] 
of  aay  refund  received  and  will  also 
pass  such  refund  on  to  its  retail 
customers  on  a  dollar  for  dollar  basis." 
15  DOE  at  884)74.«  To  receive  a  refund 
in  aoy  crude  oil  refund  proceeding,  a 
regulated  utility  will  have  to  submit  a 
similar  certification. 

C.  ColculatioB  of  Refunds 

Tke  final  matter  addressed  by  the 
conunenters  concerns  the  calculation  of 
refund  amounts  in  crude  oil  cases.  The 
PD&Os  contemplated  using  a  volumetric 
method  for  allocating  the  overcharges 
among  each  gallon  of  refined  petroleum 
products  sold  in  the  United  States 
during  the  period  of  federal  price 
controls.  That  allocation  would  be  made 
by  dividing  crude  oil  overcharge  moneys 
("the  numerator")  by  the  total 
consumption  of  petroleum  products  in 
the  United  States  during  the  period  of 
price  controls  ("the  denominator").  51 
FR  at  29691.  See  Mountain  Fuel  Supply 
Co..  14  DOE  I  85,475  (1986):  A. 
Tanicone.  Inc.  51  FR  35275  (October  2. 
1986]  (proposed  decision). 

The  States  maintained  that 
overcharges  from  each  alleged  crude  oO 
violation  should  be  presumed  to  be 
spread  equally  among  all  gallons  of 
petroleum  products  sold  in  the  specific 
violation  period  set  forth  in  each 
consent  order  under  consideration.  This 
suggestion  is  not  workable,  since  it  adds 
enormous  complexity  with  little  gain  in 
accuracy.  Refund  applicants  would  then 
be  required  to  produce  separate 
purchase  recoids  tailored  to  each  of 
dozens  or  even  hundreds  of  individual 


refund  proceedings,  and  consolidated 
expedited  analysis  and  payment  of 
claims  would  be  an  impossibility. 

Most  other  commenters  generally 
supported  the  volumetric  method  which 
allocated  the  overcharges  among  all 
refined  petroleum  products  sold  in  the 
United  States  during  the  period  of  price 
controls.*  We  have  determined  that, 
based  on  the  virtues  of  this  approach,  It 
should  be  followed  in  these  cases.  The 
volumetric  approach  presumes  that 
alleged  crude  oil  violations  were  spread 
equally  and  therefore  increased  the 
price  of  all  gallons  of  petroleum 
products,  rather  than  attempting  to  tie 
violations  to  any  specific  transactions. 
In  fact,  neariy  all  of  the  funds  involved 
in  these  proceedings  were  obtained 
through  consent  orders  in  which  no 
actual  violations  were  conceded. 
Moreover,  during  the  period  of  price 
controls  the  Entitlements  Program 
widely  dispersed  the  impact  of  crude  oil 
overcharges  among  domestic  refiners, 
and  caused  the  market  price  of  all 
petroleum  products  to  increase.  See 
generally  OHA  Report,  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  Fed.  Energy 
GuideUnes  ^  90,507.  For  these  reasons, 
the  volumetric  method  offers  the  fairest 
and  most  reasonable  method  for 
apportioning  the  crude  oil  overcharges 
involved  over  the  products  sold  in  the 
United  States  during  the  period  of 
controls.  The  volumetric  approach  is 
also  efficient,  having  been  used  by  the 
OHA  in  himdreds  of  prior  Subpart  V 
refund  proceedings  involving  refined 
petroleum  products,  and  we  conclude 
that  it  is  equally  suited  for  the  crude  oil 
area. 

UL  Crwle  Oil  Rafood  PiocadorM 

After  considering  the  comments 
received,  we  have  concluded  that  the 
$373  million  received  in  these  42 
proceedings,  plus  interest,  should  be 
distributed  in  accordance  with  the 
procedures  discussed  above  and  in  the 
PD&Os.  Since  we  have  not  yet  bad 
sufficient  experience  in  paying  refunds 
for  alleged  crude  oil  violations,  we  have 
decided  at  this  time  to  reserve  the  full  20 
percent  of  the  alleged  crude  oil  violation 
amounts  for  direct  refunds  to  injured 


*  That  Terricom  casa  involved  a  different  DOE 
cooaem  order  from  the  one  which  i*  ntbiect  lo  th« 
pteacnt  decision. 


*  Many  eonraentera  suggested  vartoua 
modification*  which  could  be  made  to  tiw 
votumetric  calculations.  These  commenta  wars 
addrassad  In  the  April  6, 1967  notica  aoatyslns 
general  commenta  the  OHA  received  about 
proceduiM  for  processing  refund  appbcations  in 
crude  oil  rtfuad  prooeedii^.  &2  FR  11737  (April  M, 
1987).  Tbeaa  mattera  ware  not  addraaaad  in  the  fo«r 
PDAOs.  and  we  will  calculate  the  vohiinetric 
amount  in  the  present  caaas  by  oslng  for  the 
numerator  only  the  money  available  in  tfa«  42 
subaccounl*  inqttaatioa. 
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claimants.  The  process  which  the  OHA 
will  use  to  evaluate  claims  based  on 
alleged  crude  oil  violations  will  be 
modeled  after  the  process  the  OHA  has 
used  to  evaluate  claims  based  on 
alleged  refined  product  overcharges 
pursuant  to  10  CFR  Part  205.  Subpart  V. 
MAPCO  fnc,  15  DOE  \  85,097  (1986); 
Mountain  Fuel  Supply  Co..  14  DOE 
II  85.475  (1988). 

As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  tiieir 
purchase  volumes  and  demonstrate  that 
they  were  intured  See  Id.  Following 
Subpart  V  precedent,  reasonable 
estimates  of  purchase  volumes  may  be 
submitted.  Greater  Richmond  Transit 
Co..  15  DOE  1 85.026  (1988).  Applicants 
who  were  end-users  (ultimate 
consumers)  of  petroleum  products 
whose  businesses  are  unrelated  to  the 
petroleum  industry  and  who  were  not 
subject  to  the  DOE  price  regulations  are 
presumed  to  have  absorbed  rather  than 
passed  on  alleged  crude  oil  overcharges, 
and  need  not  submit  any  further 
evidence  of  injury  beyond  volumes  ol 
product  purchased  in  order  to  receive  a 
refund.  Id.  It  is  not  necessary  for 
applicants  to  identify  their  suppliers  of 
petroleum  products  in  order  to  receive  a 
refund.  In  view  of  the  difference 
between  firm-specified  refined  product 
refund  cases  and  crude  oil  refund 
proceedings  nnder  Subpart  V,  discussed 
in  Section  II.B.  supra,  there  is  no  basis 
far  using  the  presumption  that  spot 
purchasers  were  not  injured  by  crude  oU 
overchai:geft.  Resellers  and  retailers  of 
petroleum  products  must  submit 
detailed  evidence  of  injury,  and  may  not 
use  presumptions  of  injury  established 
by  the  OHA  in  refund  cases  involving 
refined  petroleum  products.  They  can, 
however,  use  econometric  evidence  of 
the  type  used  in  the  OHA  Report  to  the 
District  Court  in  the  Stripper  Well 
litigation.  Federal  Energy  Guidelines 
I  90.507  (]une  19. 1985).  and  the  OHA 
intends  to  use  the  final  and  April  1 1985 
draft  Reports  in  evaluating  refund 
applications  submitted  under  Subpart  V. 
I^rties  to  MDL  378  who  received 
refunds  from  one  of  the  escrows 
established  in  the  settlement  have 
waived  their  rights  to  apply  for  crude  oil 
refunds  under  Subpart  V. 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumethc  refund  amount  derived  by 
dividing  the  money  available  in  each 
subaccount  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.'" 


The  total  volumetric  amount  for  these 
proceedings  is  $0IXX)185.  Interest 
through  March  31. 1987.  would  increase 
that  amount  to  $0.000197.  The  deadline 
for  filing  refund  applications  will  be 
December  31, 1987.  Depending  on  the 
type  of  refund  applications  received,  we 
may  establish  a  minimum  refund 
amount  for  eligible  claimants.  See.  e.g.. 
Uban  Oil  Co,  9  DOE  \  82,541  at  82,225 
(1982). 

To  receive  a  refund  from  these 
settlement  funds,  a  petroleum  purchaser 
must  file  an  application  for  refund.  No 
application  forms  will  be  provided. 
Instead,  applicants  should  submit  the 
material  outlined  below  in  the  form  of  a 
letter.  The  letter  should  be  clearly 
labelled  "Application  for  Crude  Oil 
Refund"  and  should  include  the 
following  information: 

(1)  Identifying  information  iBcluding 
(a)  the  applicant's  name,  [b]  the 
applicant's  address,  [c)  the  applicant's 
social  security  number  or  employer 
number,  (d)  an  indication  whether  the 
applicant  is  a  corporation,  (e)  the  name 
and  telephone  number  of  a  person  to 
contact  for  additional  information,  and 
(f)  the  name  and  address  of  the  person 
who  should  receive  the  refund  check; 

(2)  A  short  description  of  the 
applicant's  business  and  use  of 
petroleum  products.  If  the  apphcant  did 
business  under  more  than  one  name  or  a 
different  name  during  the  period  of  price 
controls,  the  applicant  should  list  these 
names: 

(3)  A  statement  identifying  the 
petroleum  products  whitah  the  applicant 
purchased  during  the  period  August  19, 
1973  through  January  27. 1981,  the 
number  of  gallons  of  each  product 
purchased,  and  the  total  number  of 
gallons  on  which  applicant  bases  its 
claim; 

(4)  An  explanation  of  how  the 
applicant  obtained  the  volume  figures 
above,  and  an  explanation  of  its  method 
of  estimation  if  the  applicant  used 
estimates  to  determine  its  purchase 
volumes; 

(5)  A  statement  that  neither  the 
applicant,  its  parents,  subsidiaries, 
affiliates,  successors  nor  assigns  has 
waived  any  right  it  may  have  to  receive 
a  refund  in  these  cases; 

(B)  If  the  applicant  is  not  an  end-user 
whose  business  is  unrelated  to  the 
petroleum  industry,  a  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges  (i.e.  that  the  applicant  did 
not  pass  the  overcharges  through  to  its 
own  customers);  and 


(7)  If  the  applicant  is  a  related 
utility,  a  certifkatton  that  it  will  notify 
the  state  utility  commission  of  any 
refund  received  and  that  it  will  pass  on 
the  entirety  of  its  refund  to  its  retail 
customers. 

The  application  should  be  typed  or 
printed  and  mailed  to  the  following 
addresses:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals.  Department  of  Enei;gy, 
1000  Independence  avenue  SW.. 
Washington,  DC  20585. 

Applicants  may  be  required  to  submit 
additional  information  to  document  their 
refund  claims.  Any  applicant  that  has 
already  filed  a  refund  application  in 
crude  oil  refund  proceedings  need  not 
file  another  application;  that  application 
will  be  deemed  to  be  filed  In  these 
proceedings. 

The  remaining  80  percent  of  die 
funds — $296,494,628.89  in  principal  phis 
$19,680,292.47  in  interest  through  March 
31, 1987 — will  be  immediately  disbursed 
to  the  State  and  Federal  governments 
for  indirect  restitution."  We  will  direct 
the  DOE'S  Office  of  the  Controller  to 
segregate  this  amount  and  distribute 
$74,123,657.22  in  principal  plus 
$4,915,073.12  in  interest  to  the  States  and 
$222,370,971.67  in  principal  plus 
$14,745,219.35  in  interest  to  the  Federal 
government.'*  Thus,  as  of  March  31. 


■»  We  will  use  the  estimate  that  Z.02a997,335,000 
gallons  of  petroleum  products  were  consumed  in  the 
United  Slates  during  tl.?  period  August  1973  through 


lanuary  19S1.  Mountain  fitel.  14  DOE  at  88.808  n.4 

(1986). 


"  As  noted  lo  the  PDaO  eatitled  BroMmlie, 
Wallace.  Annstrong  and  Bander.  Inc.  •/  oZ.  51  FJl. 
41530  (November  TT,  ms).  the  state  and  Federal 
jovefiiNMntB  nsve  alr^etiy  peceived  their  80  percent 
aliara  of  Ike  funds  tnToirad  in  Ihe  (our  cases 
mnsnlldated  in  tfas  tOtO.  Sae  Strifper  Wall 

entire  aoMiiat  raaaiUad  bf  those  fomr  fina*. 
S2.48aB5e.90  plus  t47e.aza.72  interest,  therefore  has 
t>een  exduded  tn  calcuJating  the  80  percent  portion 
of  the  funds  to  t>e  distribvted  in  this  determination 
to  the  state  and  Federsl  goremments 

"  This  disteilwftkm  reflects  a  retio  of  25  percent 
to  the  State  gummiMBts  and  7%  percent  to  the 
Federal  gD*anBiaL  Under  the  lannt  of  the  Stripper 
W«U  Settfaaeanl  Agaeament.  the  states  received  an 
advance  of  S20B  aoillMa  fron  fauids  whid<  wo;id 
otherwise  have  been  disbursed  to  the  DOG.  In  order 
to  reimburse  the  DOE  for  one-half  of  the  advance, 
the  Settlement  Agreement  provides  thai  for  amounts 
which  the  OHA  transfers  to  the  State  and  Federal 
governments  hi  excess  of  $100  arillioa.  the  tK)E 
shad  receive  7S  patceut  and  the  states  shall  recerve 
25  percent  TMs  am ngiiimail  ahall  continue  untd 
the  OHA  hat  distribatad  the  next  $400  nuihon. 
Settlement  Agreement  Paragraph  II.B.}.cii.  TUt  first 
transfer  of  funds  to  the  Steles  by  the  OHA  occwrtd 
on  August  7.  1986.  when  the  OHA  transferred 
$104,061,950.61  to  the  SUle  and  Federal 
governments.  Stripper  Well  Exemption  Litigation.  14 
DOE  \  85,382  (1986).  The  $4  million  in  excess  of  $100 
million  was  disbursed  75  percent  lo  the  Federal 
government  and  25  percent  to  the  stales.  Under  the 
Agreement,  the  next  $396  million,  including  the  $316 
million  disbursed  to  the  states  and  Federal 
goveminent  tmder  ^is  Decision  and  Order,  will  be 
disbursed  using  the  7S-2S  percent  formula 


1329^ 


il  Register  /  Vol.  52,  No.  77  /  Wednesday.  April  22.  1987  /  Notices 


1987,  the  total  refund  to  the  states  is 
$79,038,730.34,  and  the  total  refund  to 
the  Federal  government  is 
$237,116,191.02.  Each  state's  share  of  the 
funds  is  set  forth  in  the  Settlement 
Agreement  and  is  based  on  each  State's 
consumption  of  petroletmi  products 
during  the  period  of  price  controls.'* 
These  funds  are  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  moneys  received 
by  the  States  under  the  settlement 
It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
crude  oil  overcharge  funds  remitted  by 
the  Rnns  identified  in  Appendix  A  to 
this  Decision  and  Order  may  now  be 
filed. 

(2)  All  applications  submitted 
pursuant  to  paragraph  (1)  above  must  be 
filed  no  later  than  December  31. 1987. 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller, 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer  as  provided 
in  paragraphs  (4)  and  (6)  below  80 


percent  of  the  total  current  net  equity  as 
of  March  31, 1987,  &om  each  of  the 
subaccounts  (within  the  Deposit  Fund 
Escrow  Account  maintained  by  the  DOE 
at  the  Treasury  of  the  United  States] 
listed  in  Appendix  A  to  this  Decision 
and  Order,  except  for  the  following  four 
accounts:  Brownlie,  Wallace,  Armstrong 
and  Bander  Cordele  Operating 
Company;  Henry  H.  Gungoll  Associates; 
and  Juniper  Petroleum  Corporation. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $79,038,730.34 
of  the  funds  obtained  pursuant  to 
paragraph  (3)  above  into  a  subaccount 
denominated  "Crude  Tracking-States," 
Number  999DOE003W0.  The  Director  of 
Special  Accounts  and  Payroll  shall 
disburse  to  each  state  its  share  of  that 
amount,  determined  pursuant  to  the 
calculation  of  ratios  for  distribution  to 
States  and  territories  set  forth  in  the 
Settlement  Agreement,  pltis  interest 
froai  April  1, 1987  to  the  date  of 
disbursement  Those  disbursements 
shall  be  accomplished  pursuant  to 
instructions  previously  received  from 

I  Appendix  A 
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each  State  in  the  Stripper  Well 
Exemption  Litigation  refund  proceeding. 
From  the  disbursement  to  the  Virgin 
Islands,  the  Director  shall  deduct 
$170,80a00,  and  from  the  disbursement 
to  Guam,  the  Director  shall  deduct 
$1,600.00.  This  $172,400.00  shall  be 
transferred  into  a  subaccount 
denominated  "Warner  Amendment 
Adjustment."  Number  BBBBBBBBBB. 

(5)  The  funds  distributed  pursuant  to 
paragraph  (4)  above  are  subject  to  the 
same  limitations  and  reporting 
requirements  as  are  all  other  crude  oil 
moneys  received  by  the  States  under  the 
Settlement  Agreement 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $237,116,191.02 
of  the  hmds  obtained  pursuant  to 
paragraph  (3)  above  into  a  subaccount 
denominated  "Crude  Tracking-Federal,'* 
Number  999DOE002W0. 

(7)  This  is  a  final  order  of  the 
Deaprtment  of  Energy.        j 

Dated:  April  15, 1S87. 
Gaorse  B.  Braznay, 
Director,  Office  ofHearingg  aiidAppeoh. 
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Avert  p«»o<«wn.  Inc. — » 

Bass  Erie<T)'i«>«  Producflon  Company., 
Brc<«^'M.  <variBc«.  Armstrong  A  Bandar 

C»v  a<  ..QT^  Beach,  Cal 

Coasta.  Petroleum  Refiners 

Cofxxyt  C'pefeting  Company -...». 

Coroete  Operatino  Conifwny >_.^ 

Cwpening  Emerprtaea— ^ 

Cox.  E(Mn  L  and  Berry  R 4- 

Crestmont  ON  and  Gaa , k 

Oysen  Corporation 

Dorchester  Exploration 

Double  U  ON  Company/ J£.  Guenlher 

Energy  Reserves  Group 

Enstar  Corporation „_ 

Frar>ks  Petroleum,  Inc 

Giant  Industries,  Inc 

Grigsby  01  and  Gas 

Henry  K  GungoH  Associates » 

lU  IrMemalional  and  Texlel  Petroleum. 
JJUL  Petroleum  Corp ._ 

Jones  DrHIng  Corp 

Juniper  Petroteom  Corp . 

Kilroy  Company  o<  Texas 

Langham  Petroleum  and  Development,  Inc. 


NOOM9O02SZ 
6SOX00300Z 
690(003402 

RARE00301Z 
6C0X002842 
660C00376Z 
810000862Z 
999C80018Z 
eC0X00306Z 
670C00233Z 
600C20052Z 
600C00105Z 
660C003662 
950C00057Z 
940X00234Z 
6C0C00676Z 
ei0C0O467Z 
740O01203Z 
6C0C002572 
650C003752 
N00S9O049Z 
641C00011Z 
660C00387Z 
960C00025Z 
6A0X0O318Z 
660C00494Z 
899C90001Z 
650C00368Z 
640X00433Z 


8/21/86 
6/21/86 
3/20/64 
6/21/86 
6/21/86 
6/21/86 
2/26/85 
8/18/86 
6/21/86 
8/21/86 
2/26/85 
8/21/86 
6/21/86 
8/21/86 
3/26/84 
8/21/86 
8/21/86 
5/13/86 
6/21/86 
8/21/86 
6/30/86 
4/29/86 
3/18/85 
8/21/86 
6/21/86 
8/21/86 
4/12/85 
8/21/86 
10/13/83 


S2&5.000.00 

2,£004X)0.00 

>  1,600.000X>0 

320,286,888.71 

1.700,000.00 

1,678,352^7 

«  466.750.00 

1,006.080.86 

600,000.00 

260.960.54 

•1,300.000.00 

101.161.74 

1,206.606.00 

237,811.64 

♦  4.700,000.00 

243,000.00 

250,000.00 

488.515.85 

3,000,000.00 

350,000.00 

354,927.11 

1.148,189.55 

•  143,980.81 
975.000.00 
270.000.00 
285.608.B9 

•  568,126.09 
180,000.00 

1  6395,968.48 


■*  Pursuant  to  an  April  11. 1986  letter  egreement 
l>etween  the  ERA  and  the  Virgin  blands  and  Guam, 
we  are  withholding  $170.80000  from  the  refund  to 
the  Virgin  Islands  and  $1.60000  from  the  refund  to 


Guam.  These  amounts  were  Inadvertently 
ovarpayed  to  the  Virgin  Islands  and  Guam  In 
February  1983  when  distributions  of  oil  overcharge 
funds  were  made  to  the  stales  and  territories 


pursuant  to  section  1S6  of  the  Further  Continuing 
Appropriations  Act  of  1982,  Pub.  L  Na  99-377  (tha 
Warner  Amendment).  We  will  direct  the  DOE'S 
OHice  of  Controller  to  deposit  the  withheld  amounts 
Into  a  separate  sul>account  pending  a  further  order 
from  the  OHA. 
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Appoioix  A— Continued 

A.  Tamcone,  Inc..  et  aL  Case  f4os.  KEF-0049.  et  a/. 


OHAcase 
No. 


KEF-0079 
KEF-0068 
KEF-0069 
KEF-0045 
JCEF-0070 
HEF-0576 
KEF-0071 
KEF-0072 
HEF-056e 
KEF-O073 
KEF-0075 
KEF-0076 
KeF-0077 


Name  of  firm 


Lfljerty  Trading  Co^  Inc 

Lunday  Thagard  CW  Coip 

Mar  Low  Corporation 

McAlester  Riel  Company 

McMofan  OB  ar>d  Gas  Company. 

McTan  Corporatioo _ 

Mir»o  Oil  Company 

Oxy  Petroieure. 

Pyro  Energy  Corporation . 

Sat>ine  Corporation . 


.... 


Southwestern  Refining  Co 

Texacota.  Inc „_ 

Texas  Pacific  Oil  (Company  _ 


Total .._ 


Cortsent  order 
No. 


6C0X00275Z 
NO0S9e076Z 
640X002542 
662C00547Z 
650C00373Z 
6A0XO0266Z 
650X00351 Z 
920C00032Z 
610C00052Z 
650C00370Z 
888S00228Z 
6COC00255Z 
6A0C0025rZ 


'  Total  nabillty  for  AndniS  is  S5.3O0.OO0.00.  Amount  stW  ovMed  it  $3,710,000.00. 

*  80%  of  this  amount  has  already  t>een  distributed  to  the  state  arxl  federal  oovernmerto 

*  See  note  2 

♦  Total  liability  for  Crysen  is  $7.114.287J».  Amount  stffl  owed  is  $2,414,287.00. 
» See  note  2. 

•  See  note  2. 

'  Total  fiabiWy  for  tjtngham  is  $32,000,000.00.  Amount  8tiU  oiMd  is  $25.104,031. 5^ 


Appendix  B 

A.  Tarricooe.  Inc,  ©t  al..  Case  Nos.  KEF- 
0049.  9t  at. 


Name  of 

proposed 

Date  of 

Federal  Register 

deciston 

issuance 

Citation 

and  order 

A.  Tarricone, 

9/23/86 

51  FR  35275 

Inc.,.  et  al. 

(October  2, 

1986). 

McAlester 

10^27^e6 

61  FR  40498 

Puel 

Company. 

_ 

1966). 

BfOwnUe. 

11/7/86 

61  Ffl  41530 

.    Wallace. 

. 

(November 

Armstrong  .^ 

17,  1986). 

and 

■    ■ 

Bander. 

Inc.etaT. 

Andms 

11/20/86 

51  FR  44373 

Interest, 

(Decembers. 

Inc.,  et  al. 

1986). 

(FR  Doc.  87-ani  Filed  4-21-87;  11:45  am] 
BILUNGCOOC  MSD-WM 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Ofrice  of  Hearings  and 
Appeals  of  the  Department  of  Energy 


announces  the  procedures  for  refunding 
to  adversely  affected  parties  tlie 
$2.75a000  obtained  as  a  result  of  a 
consent  order  between  the  DOE  and 
Pyrofax  Gas  Corporation.  The  funds  are 
being  held  in  escrow  following  the 
setdement  of  an  enforcement  proceeding 
brought  by  the  DOE'S  Economic 
Regulatory  Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  rtie  Pyrofax 
consent  order  funds  must  be  filed  within 
90  days  of  this  notice's  publication  in  the 
Federal  Renter.  Applications  should  be 
filed  in  duplicate,  and  should  refer  to 
Case  Number  HEF-0157.  Address 
applications  to  the  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
1000  Independence  Ave.,  SW.. 
Washington.  DC  20585. 

FOR  FURTMER  IN«)»»MAT10N  CONTACT: 

Walter  J.  Marullo,  Office  of  Hearings 
and  Appeals.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  concerns  the 
disbursement  of  the  $2,750,000  that  the 
DOE  obtained  pursuant  to  a  consent 
order  with  Pyrofax  Gas  Corporation. 
The  Decision  finalizes  the  refund 
procedures  that  were  outlined  in  a 
Proposed  Decision  and  Order  issued 


Date  of 
iling 


9/19/86 
8/21/86 
8/21/86 
6/30/86 
8/21/86 
4/3/6S 
8/21/86 
8/21/86 
3/11/85 
8/21/86 
8/21/86 
8/21/96 
8/21/86 


Principal  remitted 
•8  0(3/31/87 


100,000.00 

1,971.000.00 

165,595.76 

9,663,400.36 

380.000.00 

100.000.00 

^722.402.30 

2J1 7.320.75 

210.000.00 

190,000.00 

316,38230 

315,000  00 

1.300,000.00 


$373,099,143.01 


October  16, 1988.  51  FR  37,841  (October 
23, 1986). 

Pyrofax  remitted  the  funds  to  settle  all 
claims  and  disputes  with  die  DOE 
regarding  the  manner  in  which  it  applied 
the  federal  price  regulations  to  its 
propane  sales  between  November  1. 
1973.  and  January  27, 1981.  The  DOE 
audit  that  uncovered  Pyrofax's  alleged 
pricing  violations  identified  129  firms 
that  Pyrofax's  practices  may  have 
injured.  To  apply  for  refunds,  these 
identified  purchasers  should  submit 
completed  copies  of  the  suggested 
application  form  appended  to  the 
Decision.  Pyrofax  customers  not 
identified  in  the  DOE  audit  may  also 
apply  for  refunds.  Unidentified 
customers  should  submit  monthly 
schedules  of  their  Pyrofax  propane 
purchasers  in  addition  to  the  suggested 
refund  application  form.  All  applicants 
whose  claims  exceed  $5,000  must,  in 
addition,  prove  that  they  did  not  pass 
along  the  alleged  overcharges  to  their 
own  customers. 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  customers 
who  purchased  propane  from  Pyrofax 
between  November  1, 1973,  and  January 
27, 1961.  may  now  apply  for  refunds. 
Applications  will  be  accepted  provided 
they  are  filed  no  later  than  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register.  The  specific 
information  required  in  an  Application 
for  Refund  is  explained  in  the  Decision 
and  Order. 


-!:^2<?fi 
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Dated:  April  14. 1986. 
George  B.  Breznay, 

Dlrectcr.  Office  of  Hearings  and  Appeals. 
April  14. 1987. 

Decision  and  Order  of  the  Department  of 

Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Petitioner  Pyrofax  Gas 

Corporation. 

Date  of  Filing:  October  13, 1983. 

Case  Number  HEF-0157. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  In  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  On  October  13, 
1983,  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Pyrofax  Gas 
Corporation  (Pyrofax).  This  Decision 
and  Order  contains  the  procedures 
which  the  OHA  has  established  to 
distribute  funds  received  piu^uant  to 
that  consent  order. 

I.  Background 

Pyrofax,  headquartered  In  Houston, 
Texas,  is  a  "reseller- retailer"  of  propane 
as  that  term  was  defined  in  10  CFR 
212.31.  A  DOE  audit  of  Pyrofax's  records 
revealed  possible  violations  of  the 
Mandatory  Petroleum  Price  Regulations. 
10  CFR  Part  212,  Subpart  F. 
Subsequently,  Pyrofax  signed  a  consent 
order  with  the  DOE.  The  consent  order 
refers  to  ERA's  allegations  of 
overcharges,  but  notes  that  there  was  no 
finding  that  violations  occurred.  In 
addition,  the  consent  order  states  that 
Pyrofax  does  not  admit  that  it  violated 
the  regulations. 

The  DOE  audit  alleged  that  between 
November  1, 1973,  and  January  27. 1981, 
Pyrofax  committed  possible  pricing 
violations  in  its  propane  sales.  The 
consent  order,  signed  on  March  23, 1981, 
settled  all  disputes  between  the  DOE 
and  Pyrofax  regarding  these  alleged 
violations.  The  consent  order  required 
Pyrofax  to  deposit  $2,750,000  into  an 
Interest-bearing  escrow  account  for 
ultimate  distribution  by  the  DOE.  Of  this 
amount,  $2,183,000  represented  alleged 
overcharges  to  Pyrofax  customers 
identified  in  the  DOE  audit.  The 
remaining  $567,000  represented  alleged 
overcharges  to  individuals  not  directly 
identified  in  the  audit— primarily 
Pyrofax  home  delivery  customers. 


Pyrofax  remitted  the  total  sum  of 
$2,750,000  on  July  31. 1981.' 

The  OHA  outlined  tentative 
procedures  for  distributing  the  Pyrofax 
consent  order  fund  in  a  Proposed 
Decision  and  Order  issued  October  16, 
1986. 51  FR  37.641  (October  23, 1986).  In 
order  to  notify  all  potentially  affected 
parties,  the  Proposed  Decision  was 
published  in  the  Federal  Register.  In 
addition,  copies  of  the  Proposed 
Decision  were  mailed  to  Pyrofax 
customers  identified  in  the  ERA  audit, 
various  petroleum  dealers'  associations, 
and  others  who  had  expressed  interest 
in  the  proceeding.  The  OHA  allowed  30 
days  for  interested  parties  to  comment 
on  the  proposed  refund  procedures. 

Comments  regarding  the  distribution 
of  any  funds  that  remain  after  injured 
parties  have  received  refunds  were 
submitted  collectively  on  behalf  of  the 
States  of  Arkansas.  Delaware,  Iowa 
Louisiana,  North  Dakota,  Rhode  Island, 
and  West  Virginia.  Since  this  Decision 
concerns  only  compensation  to  parties 
that  Pyrofax's  alleged  overcharges 
injured  directly,  those  comments  will 
not  be  addressed  individually.  After  all 
claims  have  been  processed,  any 
lemaining  funds  will  be  distributed  in 
acc(ndance  with  the  recently  enacted 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  See  H.R.  5300, 
Title  III,  99th  Cong.,  2d  Sess.,  Cong.  Rec. 
H11319-21  (daily  ed.  October  17, 1986). 
Since  no  other  comments  were  received, 
the  refund  procedures  outlined  in  the 
Proposed  Decision  will  be  adopted. 

II.  Presumptions  Used  To  Formulate 
Refund  Procedures 

Tke  DOE  procediual  regulations  set 
forth  general  guidelines  for  OHA  to 
follow  in  devising  a  plan  to  distribute 
funds  received  following  an  enforcement 
proceeding.  10  CFR  Part  205,  Subpart  V. 
These  guidelines,  called  Subpart  V.  may 
be  used  to  compensate  persons  injured 
by  a  firm's  violations  of  the  Mandatory 
Petroleum  Price  Regulations.  The 
Subpart  V  process  is  used  to  determine 
both  who  the  firm's  alleged  pricing 
violations  injured,  and  the  extent  of 
their  injuries.  For  a  detailed  description 
of  Subpart  V  procedures,  see  Office  of 
Enforcement,  9  DOE  \  82,508  (1981),  and 
Offke  of  Enforcement,  8  DOE  \  82,697 
(1981)  [Vickeri). 

la  implementing  the  Subpart  V 
guidelines,  we  must  consider  whether 
Pyrofax  propane  purchasers  were 
injured  by  the  alleged  overcharges,  or 
whether  they  passed  through  the 
overcharges  to  their  own  customers.  To 


■  A«  of  March  31. 1967,  the  Pyrofax  escrow 
account  contained  S3.e05M3.  including  accrued 
inteieat. 


help  determine  the  level  of  a  purchaser's 
injury  witfiout  inciuring  inordinate 
expenses,  we  will  adopt  two  rebuttable 
presumptions  and  two  findings 
regarding  injury,  discussed  below.  (DOE 
procedural  regulations  8f>ecifically 
authorize  the  use  of  presumptions  and 
findings  in  refimd  cases.  See  10  CFR 
205.282(e).) 

The  first  presumption  is  that  Pyrofax 
customers  claiming  small  refunds  were 
injured  by  the  alleged  overcharges. 
Without  this  presumption,  each 
applicant  would  have  to  sort  through 
records  dating  as  far  back  as  1973  to 
gather  proof  that  it  absorbed  the  alleged 
overcharges.  The  cost  to  the  applicant  of 
gathering  this  information  and  the  OHA 
of  analydng  it.  could  exceed  the  actual 
refund  amount.  Therefore,  applicants 
entitled  to  refunds  under  $5,000  will  not 
need  to  submit  detailed  proof  of  injury. 
See  Office  of  Special  Counsel,  11  DOE  | 
85,226  (1984)  [Conoco],  and  cases  cited 
therein. 

The  second  presumption  is  that 
Pyrofax's  alleged  overcharges  did  not 
injure  spot  purchasers.  (Spot  purchasers 
are  those  who  were  not  regular  Pyrofax 
customers.)  Spot  purchasers,  because 
they  were  not  obliged  by  contract  to 
purchase  fixed  volumes  from  Pyrofax, 
had  considerable  discretion  as  to  when 
and  where  they  bought  their  propane. 
Thus,  a  spot  purchaser  would  not  have 
bought  Pyrofax  propane  unless  it  felt 
sure  that  it  could  recover  all  of  its  costs 
in  a  subsequent  resale.  See  Vickera,  6 
DOE  at  85,396-97.  A  spot  purchaser, 
therefore,  will  not  receive  a  refund 
unless  it  presents  evidence  to  both  rebut 
this  presumption  and  establish  the 
extent  of  its  injury. 

In  addition,  we  find  that  end  users 
(those  who  actually  used  Pyrofax 
propane  for  purposes  other  than  resale) 
were  injured  by  the  alleged  overcharges. 
Since  end  users  were  not  subject  to 
price  controls,  they  were  not  required  to 
keep  records  showing  whether  or  not 
they  passed  through  the  Pyrofax 
propane  cost  increases  to  their  own 
customers.  Thus,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on 
end  users  is  beyond  the  scope  of  this 
proceeding. 

Finally,  we  find  that  public  utilities, 
agricultural  cooperatives,  or  other  firms 
whose  prices  are  regulated  by 
government  agencies  or  cooperative 
agreements  need  not  submit  detailed 
proof  of  injury.  Such  firms  would  have 
routinely  passed  through  price  increases 
to  their  customers.  Likewise,  their 
customers  would  share  the  benefits  of 
cost  decreases  resulting  from  refunds. 
Such  firms  applying  for  refunds  should 
submit  plans  explaining  both  how  their 
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customers  will  benefit  from  the  refund, 
and  how  they  will  alert  the  appropriate 
regulatory  body  or  membership  group  to 
funds  received.  Such  firms  should  note, 
however,  that  their  sales  to  nonmembers 
will  be  treated  the  same  as  sales  by  any 
other  reseller. 

The  findings  and  rebuttable 
presumptions  discussed  above  will 
apply  equally  to  the  Pyrofax  customers 
identified  in  the  DOE  audit,  and  to  those 
purchasers  whom  the  audit  did  not 
identify.  The  methods  for  refunding 
money  to  identified  and  unidentified 
customers  are  explained  below. 

III.  Refund  Procedures  for  Identified 
Purchasers 

As  in  previous  cases,  we  will  use  the 
information  in  the  audit  files  to 
distribute  part  of  the  consent  order  fund. 
The  audit  files  identify  129  Pyrofax 
customers  and  the  portion  of  the  escrow 
account  to  which  each  is  entitled.  Based 
on  a  review  of  the  audit  files,  we  have 
determined  that  some  of  these  identified 
customers  are  spot  purchasers.  As 
previously  explained,  spot  purchasers, 
listed  in  Appendix  2,  will  not  be  eligible 
for  refunds  unless  they  can  prove  injury. 
The  remaining  identified  purchasers, 
listed  in  Appendices  1  and  3,  may  apply 
for  refunds  as  described  below. 

To  apply  for  a  refund,  an  identified 
purchaser  must  submit  two  completed 
copies  of  a  refund  application  form  (see 
the  suggested  form  in  Appendix  4).  In 
addition,  an  identified  reseller  or  retailer 
of  Pyrofax  propane  claiming  a  refund 
greater  than  $5,000  must  submit  detailed 
proof  that  it  absorbed  the  alleged 
overcharges  and,  furthermore,  was 
injured  by  them.  Generally,  we  require 
such  a  firm  to  demonstrate  (i)  that  it 
maintained  a  "bank"  of  unrecovered 
costs,  and  (ii)  that  market  conditions  did 
not  permit  it  to  pass  on  the  increased 
costs  to  its  customers  in  the  form  of 
higher  prices.  Alternatively,  such  a  firm 
may  choose  to  limit  its  claim  to  $5,000. 
See  Vickers,  8  DOE  at  85,396.  See  also 
Office  of  Enforcement.  10  DOE  185,029 
at  88,125  (1982). 

rv.  Refund  Procedures  for  Other 
Purchasers 

The  individuals  who  purchased 
Pyrofax  propane  for  home  heating 
purposes  were  not  identified  in  the  DOE 
audit.  These  home  delivery  customers, 
and  other  as  yet  unidentified  purchasers 
who  believe  they  were  injured  by 
Pyrofax's  alleged  overcharges,  may 
apply  for  refunds  under  the  "volumetric 
method."  Under  this  method,  a 
successful  claimant's  refund  is 
computed  by  multiplying  a  factor  called 
the  volumetric  by  die  number  of  gallons 
of  Pyrofax  propane  the  claimant 


purchased.  The  volumetric  factor  in  this 
case  is  $0.00757  per  gallon,  representing 
the  average  dollar  refund  an  applicant 
may  receive  per  gallon  of  Pyrofax 
propane  it  purchased.* 

A  Pyrofax  customer  applying  for  a 
refund  under  the  volumetric  method 
must  submit  two  copies  of  both  a  refund 
application  (see  the  suggested  form  in 
Appendix  4)  and  a  monthly  schedule  of 
the  number  of  gallons  of  PjTofax 
propane  it  purchased  between 
November  1, 1973  and  January  27. 1981.' 
As  required  of  identified  purchasers, 
unidentified  resellers  or  retailers  of 
pyrofax  propane  whose  claims  exceed 
$5,000  must  submit  the  detailed  proof  of 
injury  discussed  in  section  III  above. 

All  applicants  should  be  aware  that, 
as  in  previous  cases,  only  claims  for  at 
least  $15  plus  interest  will  be  processed. 
We  have  adopted  this  minimum  because 
the  cost  of  processing  claims  for  smaller 
amounts  outweighs  the  benefits  of 
restitution.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  at  85,225.  See  also  10  CFR 
205.286(b).  In  the  unlikely  event  that 
vahd  claims  exceed  the  funds  in  the 
escrow  account,  claims  will  be  prorated. 

V.  Summary  of  Refund  Application 
Procedures 

We  will  now  accept  refund 
apphcations  from  individuals  who 
purchased  Pyrofax  propane  between 
November  1, 1973,  and  January  27, 1981. 
The  information  each  apphcant  must 
submit  is  summarized  below: 

(1)  Each  applicant  should  submit  two 
completed  copies  of  the  suggested 
refund  application  form  in  Appendix  4, 
or  its  equivalent. 

(2)  If  the  applicant  was  not  identified 
in  the  audit  files,  it  must  submit  two 
copies  of  a  monthly  schedule  of  the 
number  of  gallons  of  Pyrofax  propane  it 
purchased  between  November  1, 1973, 
and  January  27  1981.  (Home  delivery 
customers  may,  instead,  submit  tables  of 
the  number  of  dollars  they  paid  Pyrofax 
for  home  heating  each  month.) 

(3)  All  resellers  and  retailers  of 
Pyrofax  propane  whose  claims  exceed 
$5,000  must  submit  proof,  as  explained 
in  this  Decision,  that  they  absorbed  the 
alleged  overcharges.  (A^cultural 


*  We  computed  the  volumetric  factor  by  dividing 
the  S2.7SO,000  escrow  principal  amount  by  the 
estimated  363,210.214  galioru  of  pit)pane  Pyrofax 
sold  during  the  concent  order  period. 

'  We  recognize  thai  Pyrofax's  former  home 
delivery  customera  may  not  have  records  of  the 
number  of  gallons  of  Pyrofax  propane  they 
purchased.  Therefore,  home  delivery  customers  may 
submit  tables  listing  the  amount  of  money  they  paid 
Pyrofax  for  home  heating  propane.  Using  this 
information  and  the  average  prevailing  price  of 
propane  during  the  consent  order  period,  we  «vtll 
attempt  to  compute  the  number  of  gallons  the  home 
delivery  customers  purchased  from  Pyrofax. 


cooperatives,  public  utilities  and  end 
users  of  Pyrofax  propane  whose  claims 
exceed  $5,000  need  not  submit  proof  of 
injury.) 
It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Pyrofax  Gas  Corporation 
pursuant  to  the  Consent  Order  executed 
on  March  23, 1981,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  April  14. 1987. 
G«or^  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Appenchx  1— Pyrofax  Gas 
Corporation 


First  purchasers 


ACF  Industries,  750  Third 
Avenue,  New  YorK,  New 
YofV  10017 

Accura  Tool  Company,  Post 
Office  Box  153,  Columbiana. 
OhK)  44408 

Agway  Petroleum  Corporation, 
Post  Office  Box  706,  Syra- 
cuse, New  York  13221 

Allied  Chemical  Corporation, 
Columbia  Rd.  &  Park  Ave., 
Momstown,  New  Jersey 
07960 

Allied  New  Hampshire  Gas  Co. 
(Northern  Utilities).  Post 
Office  Box  508,  Portsmouth, 
New  Hampshire  03801 

American  Bread  Company,  702 
Murtreestxxo  Road,  Nash- 
ville, Tennessee  37210 

American  Hoechst  Corporation, 
Post  Office  Box  1400,  Greer, 
South  Carolina  29652 

Anchor  Hocklr^g  Glass  Corpo- 
ration, 109  N.  Broad  Street. 
Lancaster,  Ohio  43130 

Annco  Steel  Corporation,  703 
Curtis  Street  Middletown, 
Ohio  45043 

Armstrong  Cork,  Concord 
Street  Lancaster,  Pennsylva- 
nia 17604  ..„ 

Ashland  Gas  Service,  Post 
Office  Box  391.  Ashland, 
Kentucky  41 101 

Athens  Oil  Cortjpany,  77  Elm- 
wood,  Athens,  Ohio  45701 

Aut>um  Steel  Co.,  Inc.,  635 
West  1 1th  Street  Auburn,  In- 
diana 46706 

Baxter  Kelly  &  Faust  215  Com- 
merce Boulevard,  Anderson, 
South  Carolina  29621 

Bechtel  Power  Corporation,  At- 
tention: Louis  Nassar,  P.O. 
Box  3965.  San  Francisco, 
California  94119 


Share  of 
settlement' 


S202 
5,739 
^971 

1,495 

4,615 

76 

5,866 

3,692 

31.747 

28322 

1,906 
622 

5,719 

155 

18.708 


l'!Tnr 
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Appendix  1— Pyrofax  Gas 
Corporation — Continued 


First  pwchasers 

Share  of 
settlement' 

Berts  WeWlng,  Stevens  Rd.  & 

Portland  St.  West  Consho- 

hocken,  PA  19428 _ 

1.978 

Berkshire  Gas  CofDpairy,  115 

Cheshire     Road,     Pittslietd. 

Massachussets  01201 

13.443 

Bethlehem    Steel   Ckxporation, 

Martin    Tower,     Bettitehem, 

Pennsylvania  18016     

2.041 

Cabot  Corporation,  Satettite  Di- 

vision,    125     High     Sueet. 

Boston,           Massachusetts 

02110 

5.106 

CargiU,  Inc.,  Gainesvitte.  Geor- 

gia 30543  

6,475 

Carr   Lowery   Cornpany.   2201 

Kloman     Street,     Baltntore, 

Marytand  21203 

7.016 

Cetotex   Corporation,   W.    PKt- 

ston,  Pennsylvania  18643 

1.343 

Central      Foundry      Company. 

Post  Otfwe  Box   188,   Hott, 

Alabama  35404 _ 

225.629 

Champion    Buildir^g    Products. 

One  Champion  Plaza.  Stam- 

ford, Connecticut  06921 

153 

Cherokee  Brick  A  Tiie  Compa- 

ny.   Post   OWice   Box   4567. 

Macon,  Georgia  31208..._ 

2.163 

City    of    Hamsburg    Arkansas. 

Harrisburg,  Arkansas  72432 ._ 

661 

Oty    of    Lebanon    Tenr>e8see, 

Letianon,  Tennessee  37087 .... 

694 

City  of  Tallahassee  Flonda,  Tal- 

lahassee. Flonda  32300 

2.951 

Collier  Gas  Compar>y.  1016  S. 

Madison    Street    Whitev^. 

North  Carolina  28472 _... 

1« 

Connectk:ut  Natural  Gas  Ca, 

100     Columbus     Boulevard. 

Hartford,  Connecttcul  06103... 

23.153 

Cor^sottdated  Gas  Tran9m«s8ton 

Corp.,   445  W.   Main  Street. 

Clarkesburg,    West    Virginia 

26301 

1.225 

Cornell     Dubilier     Corporatton. 

Wayne  Interchange  Plaza  1, 

Wayne,  New  Jersey  07470 

Tsn 

Crane  Company,  757  3rd  Ave., 

4th   Floor.   Umi  York.  f«lew 

York  10017 

205 

Dan  River  Inc.,  2291  Memonal 

Drive.       DanviHe,       Virginia 

24541 

26.423 

Dana  Corporation,   4500  Dorr 

Street,  Toledo.  Ohio  43697 

812 

Dayton    Power    &    Ught,    25 

North   Main  Street.   Dayton. 

Ohio  45459 

93.467 

Delmarva  Power  &  Light  Com- 

pany. 800   King  Street  WH- 

mington,  Delaware  19899 

28.283 

DieboW,     Inc.,    818    Mufbeny 

Road,    S.E..    Canton.    Ohto 

44707 _. 

3.517 

Dietnch   Industries   Inc..   2121 

Elida     Road.     Lima.     Ohio 

45802 

1.362 

Appendix  1— Pyrofax  Gas 
Corporation — Continued 


First  purchasers 

Share  of 

settlement' 

Digital  Equipment  Corporation. 

146   Main   Street   Mayrard. 

Massachusetts  01754.„ — 

50 

Ditston,  Inc..  Post  Office  Box 

8000.       Danville.       Virginia 

84541 „.... 

612 

Dresser  Ind.  Inc.  (tool  group). 

1505    Elm    Street.    DaNas. 

Texas  75221 

3.726 

Eastern  Shore  Rendering  Com- 

pany, Post  Cm«e  Box  1551. 

Salisbury.  Maryland  21801 

7.090 

Eastern  Stainless  Steel  Corp.. 

Post  Office  Box  1975.  BaW- 

more.  Maryland  21203 

13.382 

EWe  Metal  Products.  40  South 

St  Mary's  Street  Post  Office 

Box  467.  St  Mary's,  Pennsyl- 

vania  15857 .„ 

2.779 

Everion    Fat)rics    Corporation, 

Railroad     Avenue,     Closter. 

New  Jersey  07624 

3.794 

Excello  Corporatk>a  2856  Coo- 

idge.  Troy,  Mk:higan  48084 

758 

Felterolf  Devetopment  Corpora- 

tk)n.   Post   Office   Box    103. 

Skippack.          Penrtsylvania 

19474 

550 

Flame  Rite  Gas  Inc..  Newport 

Road.  GordonviUe,  Pennsyl- 

vania 17529 .._ 

4.052 

Flatcher    Brick.    Highway    25. 

Fletcher.      North      Carolina 

28723 

3.694 

Grumman    Aerospace,    d/b/a 

Flexible  Bus  Company,  nil 

Stewart  Avenue.   Bethpage, 

New  York  11714._ 

4.532 

Flaxible      Corporation.      Poet 

Office   Box   3190.   Marietta. 

Georgia  30062     . 

766 

Franklin  Aluminum,  881   Bevis 

Road.      Franklin.      Georgia 

80217 

956 

Frtto  Lay  Inc.,  Frtto  Lay  Tower. 

Dallas.  Texas  75235 

502 

General  Electric,  3135  Ea8terr> 

Turnpike.  FaMetd.  Connecti- 

cut 06430. „.„ 

66,321 

General  Steel  Industries.  Inc. 

Poet  Office  Box  16000.  St 

Louis.  Missouri  63105 

7.935 

GI>son    Greeting    Cards    Inc., 

2100  Sectk>n  Road,  Oncin- 

nati,  Ohkj  45237 

57 

Glenshaw     Glass     Company, 

1101  WHliam  Flynn  Highway, 

Glenshaw.          Permsylvania 

15116 

79.545 

GTE  Sytvania  (KY).  Post  Office 

Box  396,  Madteonville.  Ken- 

tucky 42431 

8.904 

lndiar«  Farm  Bureau.  120  E 

Maritet   Street    IndianapoKs, 

Indiana  46204 

91,719 

ITT  Grinnell  Corporation,  260 

W.  Exchange  Street,  Provi- 

dence, Rhode  Island  02901 

1.423 

Appendix  1— Pyrofax  Gas 
Corporation— Continoed 


First  purchasers 


Levitt's  Furniture  Corp..  Group 
1.  d/b/a  J.  Homestock.  Inc. 
180  State  Line  Plaza,  EnfieW, 
Connecticut  06082 |  M 10 

JohrwManville  Corporation, 
Post  Offk»  Box  5108. 
Denver.  Cokxado  8021 7  „ 1 68.626 

Kaiser  Aluminum  and  Chemi- 
cal, 300  Lakeskje  Drive,  Oak- 
land, Calrfomia  94643 „ 4,534 

Kerr  Glass  Manufacturing.  501 
S.  Shotto  Place,  Los  Ange- 
les, California  90020 308 

Lear  Stegler  Inc,  3171  S. 
Bundy  Drkw,  Santa  Monica. 
Califomla  90406 1,803 

Lenox  Crystal  Itk..  Lertox 
Road,  Mount  Pleasarrt  Penr>- 
sytvania  15666 |  648 

Linde  Company.  One  Linde 
Drive.  Goklsboro.  North 
Carolina  27530  ...„ _ 2.270 

Lithonia  Lighting  Inc,  Industrial 
Boulevard,  Corryers,  Georgia 
30207 „....  5.333 

Mac/t  d/b/a  J.  Homestock. 
Inc..  151  West  34th  Street 
New  York.  New  Yorit  10001 ._.  «  117 

Manchester  Gas  Company. 
1260  Elm  Street  Manches- 
ter, f^ew  Hampshire  03101 2,772 

MoTKxigahela  Power  Company, 
1310  Fairmount  Avenue, 
Fairmount  West  Virginia 
26554 59.358 

Nabisco  Inc..  River  Rd.  &  De- 
forest Ave.,  Hanover,  New 
Jersey  07936 135 

New  Jersey  Natural  Gas  Com- 
pany. 601  Bang  Avenue, 
Asbury  Paric.  New  Jersey 
07712 16.776 

North  Anr)erican  Rockwett.  New 
Castle,  Pennsylvania  16100...^  20.247 

North  Electric  Company.  Post 
Office  Box  11315,  Kansas 
City.  Missouri  64112 109 

Ohto  Steel  Tube.  2  Oliver 
Plaza  Pittsburgh,  Permsylva- 
nia  1 5222 275 

Otis  Elevator  Company,  750 
3rd  Avenue,  New  York,  New 
Yori«  10017 „  1.177 

Owens  Coming  Fit>ergtass,  Fi- 
berglass Tower,  Toleda  Ohio 
43659 4  282 

PPG  Industries  Inc.  One  Gate- 
way Center.  Prttstnjrgh,  PA 
15222 9,609 

Per>nsytvania  Gas  &  Water 
Company,  39  Putsfic  Square, 
Wilkes  Barre.  Penrisytvania 
1871 1 7.669 

Peterbilt  Motors.  Madtoon.  Terv 
nessee37115 ™. |  988 

Philadelphia  Electric  Company. 
2301  Maritet  Street  Philadel- 
phia, Pennsylvania  1 9 1 03 I         1 65.399 


Share  of 
settlenDent' 
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Appsncmx  1 — Pvwof  AX  Gas 

COHPOfMkTJpNr-Coqtihjued  , 


.-i.--  FKSt  purchasers 

Share  of 
settlement' 

Ptiiladelphta  Gas  Works,  1800 
N.  9th  Street,   PhHacie^>hia, 
Pennsytvania  19122 

3i09(^1 

PHgrirt   Glass,   Ceredo.   West 
Virginia  25507 

1^ 

1.880 

299 

Pittsburg   Forging,   CoraopoKt, 
Peno^tvarw  15108 „ 

Pretty  Produets.  Inc..  437  Cam- 
bridge    Road,     Coeltocton. 
Ohk)  43812 

Prior  Coated  Metals,  Marietta. 
Georgia  30000 

322 

PuWic  Service  Electric  &  Gas 
Company,    80    Parle    PJaza 
T5E,    Newark,    New   Jersey 
07101 

150.280 
2358 

Royster  Company,  Two  Com- 
mercial Place,   Norfolk.  Vir- 
ginia 23510  

Scott   Paper   Company,    Scott 
Plaza  1,  Philadelphia,  Penn- 
sytvania 191 13 

192 

Shenango  China,   Post  Office 
Box  120,  New  Castle,  Penn- 
sytvania 16103 

9  631 

South  Jersey  Gas  Company,  1 
S.  Jersey  Plaza,  Hammonton. 
New  Jersey  08037 

3.910 

Southern    Coil    Coating,    Post 
Office    Box     160,    Sumter, 
South  Carolina  29150 

118 

Southern  G.C.M.,  Griffin.  Geor- 
gia 30223  

164 

Specialty  Paper  Company,  802 
Miami  Chapel  Road,  Dayton. 
Ohio  45401 „ 

Square  D.  Company,  1415  S. 
Roselle  Road,  Palatine,  Illi- 
nois, 60067 _ 

Standard  Register,  Post  Office 
Box   1167-T.   Dayton.   Ohio 
45401 

157 

15.608 

330 

Standard  Steel  Company,  3441 
N.W.        Guam,        Portland, 
Oregon  97208 

1,810 

Sybron-Taylor  Instr.  Co.,  1100 
Midtown   Tower.   Rochester, 
New  York  14604 

616 

Tecumseh  Products  Company. 
100  E.  Patterson.  Tecumseh. 
Michigan  49286 

4,676 

Thatcher  Glass  Manufacturing 
Company,   Post  Office   Box 
1505,     Elmira,     New     York 
14902 

13.246 

Tifton     Aluminum     Comparry, 
Southwell  Boulevard.  Tifton, 
Georgia  31 794 

5,014 

Tuck  Industries,  1  A  LeFervre 
Lane,    New    Rochelle,    New 
York  10801 

2.174 

Universal     Cyclops     Specialty 
Steel  652  Washington  Road, 
Pittsburgh,         Pennsytvania 
15228  

3.571 

Universal  Rundle  CorporatkMi, 
North   &   East   Street.   New 
Castle,  Pennsytvania  16103..... 

463 

Appendix  1— Pyrof ax  Gas 
Corporation— Continued 


*TT>e  current  address  of  this  firm  is  un- 
kr>owa 


First  purchasers 


Waterford  Park  Inc.,  Post  Office 
Box  254,  Chester,  West  Vir- 
ginia 26034 


Staareof 
8ettlerT>enti 


8.173 


>  These,  figures  do  not  indude  accrued  in- 
terest 

» The  $227  due  to  J.  Homestock.  Inc.,  is 
divided  between  the  company's  two  former 
owners:  Macy's  of  f^ew  York  and  Levitt's  Fur- 
niture Corporatica  (Levitt's  purchased  Hoawt- 
tock  from  Mapy'a  in  August  19774 

APPENDIX  2 


Spot  purchasers  • 

Share  of 
settlement* 

Diversified  Chemicals  &  Prope»- 
lants.  Post  Office  Box  447. 
Westmont,  Illinois  60559 

Dixie    Chemical.     OW    Cherry 
Point  Road,  New  Bern,  North 
Carolina  28560 

$188,343 
419 

East  Side  Gas  Company,  5010 
N.   Post  Road,  Indianapolis. 
Indiana  46240 

419 

Petrolane  Gas  Service,  632  S. 
84th  Street.  Milwaukee,  Wis- 
consin 53214 

1.240 

Gas,     Inc.,     4205    Jonesboro 
Road.   Union   City,   Georgia 
30291 

723 

Gas  Oil  Products  » 

485 

Good  Housekeeping  Gas  Con>- 
pany.  Post  Office  Box  2269. 
Jacksonville,  Florida  32201 

H.J.  Poist  Gas  Company,  360 
Main  Street  Laurel,  Maryland 
20707 

Mklway  Bottle  Gas  Company. 
757  Stultz  Road,  Martinsville, 
Virginia  241 12 

4.008 
792 
382 

Pengite     Company,     Malvern, 
Pennsytvaina  19355 

48.574 

Pulici  Gas  &  Oil  (PA),  Hawley. 
Pennsylvania  18428 

100 

Savannah  Valley  Gas  Compa- 
ny, Route  6,  Box  8,  Elberton. 
Georgia  30635 

303 

Steriger  Gas  Corporatk>n,  Kent 
Plaza,    Ct>estertown,     Mary- 
land 21620 

199 

Sure  Flame  Gas  Co..  Inc..  334 
West    Main    Street    Spring- 
fieW,  Kentucky  40069 

2.517 

U.G.I.  Corporation,  Post  Office 
Box  858,  Valley  Forge.  Penn- 
sytvania 19482 „„ 

32.878 

'  The  audit  files  indicate  that  these  compa- 
nies purchased  Pyrofax  propane  on  an  irregu- 
lar, sporadic  basis.  They  are  ttuis  considered 
"spot  purchasers,"  and  are  r>ot  entitled  to 
refunds.  These  firms  may  submit  evidence  to 
tt>e  contrary,  however.  For  example,  if  a  firm  is 
an  er>d  user  or  public  utility,  it  will  be  eligible 
for  a  refund  even  if  it  is  a  sport  purchaser. 

*  These  figures  do  not  irKlude  accrued  irv 
terest 


Appendix  3 


First  purchasers'  addresses 
unkrx)wn 

Share  of 
settlement ' 

Energy  Import* „ 

Grefco _ 

Hook  Bros.  L-P  Gas  Company ... 
Johnson  Bronze  Company 

$17,680 

5.905 

1.519 

408 

New  Jersey  Zinc 

Roncan  Industries...- 

Star  Finishing  Company 

Valley  SefV)ce  Conipany 

17.645 

»2 

»12 

59 

■These  figures  do  not  indude  accrued  in- 
terest 

*  As  the  Decisk>n  and  Onter  states,  we  will 
not  process  refund  claims  for  urnjer  S15.00. 

Appendix  4 

RF277 

DOE  use  Only 

Suggested  Format 

Application  for  Pyrofax  Refund— HEF- 
0157 

Please  submit  two  copies  of  this  form. 
Answer  "n/a"  to  questions  that  do  not 
apply  to  you. 

1.  Name  and  address  of  applicant  firm 
during  refund  period  (November  1, 
1973— January  27, 1981): 


2.  Name  of  person  or  firm  to  whom 
refund  check  should  be  issued  and 
address  to  which  check  should  be  sent: 


Contact  Person: 


Telephone 


3.  (a)  Did  you  or  your  firm  purchase 
Pyrofax  propane  between  November  1. 
1973  and  January  27, 1981? 
Yes 

No  

(b)  Is  your  firm  listed  in  Appendix  1,  2. 
or  3  of  the  Decision?  If  no,  you  must 
attach  a  table  hsting  the  amount  of 
Pyrofax  propane  you  purchased  each 
month  between  November  1. 1973.  and 
January  27, 1981. 

Yes 


No  (table  attached) 

(c)  If  yes,  indicate  yotir  refund  claim 
as  listed  in  Appendix  1.  2  or  3: 


13302 
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$ 

(d)  If  no,  compute  your  refund  claim 
using  the  volumetric  method  (multiply 
the  total  gallons  of  Pyrofax  propane 
listed  on  your  purchase  table  by 
$0.00757  per  gallon): 


4.  Type  of  applicant  (check  one): 


end  user 


consumer 


public  utility 


agricultural  cooperative 


propane  reseller  or  retailer 


Other  (please  specify  the  natiire  of  your 
business] 

5.  If  you  checked  "propane  reseller  or 
retailer"  in  4  and  claim  exceeds  $5,000, 
will  you  (check  one): 

limit  your  claim  to  $5,000,  or 


.attach  to  this  form  the 


detailed  proof  of  injury  discussed  in  the 
Decision. 

6.  Was  your  firm  a  spot  purchaser  of 
Pyrofax  propane?  (See  Appendix  2.)  If 
yes,  you  must  attach  detailed  evidence 
to  override  the  presumption  that  spot 
purchasers  were  not  injured  by 
Pryofax's  alleged  overcharges. 

Yes 

Nk)  

7.  (a)  Has  the  applicant  firm  changed 
ownership  since  November  1, 19737 

Yes 

No  

(b)  If  yes,  attach  a  statement 
explaining  why  the  applicant  should 
receive  a  refund  instead  of  the  previous 
owners.  Additionally,  provide  a  signed 
statement  from  the  previous  owners 
indicating  that  they  do  not  claim  a 
refund.  Attach  the  names  and  addresses 
of  the  previous  owners. 

8.  Have  you  been  a  party  or  are  you 
currently  a  party  in  a  DOE  enforcement 
action  or  private  Section  210  action?  If 
you,  attach  an  explanation. 

Yes 

No  

9.  Have  you  or  a  related  firm  filed  any 
other  application  for  refund  involving 
any  Pyrofax  product?  If  yes,  attach  an 
explanation. 

Yes 

No  


10.  Have  you  are  a  related  firm 
authorized  any  individuals]  other  than 
those  identified  on  this  form  to  Hie  an 
application  on  your  behalf?  If  yes,  attach 
an  explanation. 

Yes 

No  

I  swear  (or  affirm)  that  the 
information  contained  in  this 
application  and  its  attachments  is  true 
and  correct  to  the  best  of  my  knowledge 
and  belief.  I  understand  that  anyone 
who  is  convicted  of  providing  false 
information  to  the  federal  government 
may  be  subject  to  a  jail  sentence,  a  fine, 
or  both,  pursuant  to  18  U.S.C.  S  1001. 1 
understand  that  the  information 
contained  in  this  application  is  subject 
to  public  disclosure.  1  have  enclosed  a 
duplicate  of  this  entire  application  form 
which  will  be  placed  in  the  OHA  Public 
Reference  Room. 

Date 

Signature  of  Applicant 

Title 

[FR  Doc  67-6012  Filed  4-21-87;  6:46  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3190] 

Agency  Information  Collection 
AcUvitie*  Under  0MB  Review 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  3507(aK2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  EPA  has 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  The  ICR 
describes  the  nature  of  the  solicitation 
and  the  expected  impact  and  where 
appropriate  includes  the  actual  data 
collection  instrument.  The  ICRs  that 
follow  are  available  for  review  and 
comment. 

FOR  FlMrraCR  INFORMATION  CONTACT: 
Patricia  Minami,  (202)  382-2712  (FTS 
382-2712]  or  Jackie  Rivers,  (202)  382- 
2740  (FTS  382-2740). 

OCBce  of  Pestiddes  and  Toxic 
Substances 

Title:  Pesticide  Applicator 
Certification  Form  (H>A  Form  8500-17); 
Training  and  Examination  of 
Applicators  (EPA  ICR  #0155).  (This  is  a 


rev)sioa  of  a  currently  approved 
collection.) 

Abstract:  In  order  to  minimize  the 
threat  to  human  health  and  the 
environment  caused  by  pesticide 
misuse.  EPA  conducts  a  program  to 
certify  pesticide  applicators  in  states 
whose  programs  have  not  received 
Agency  approval  (Colorado  for  private 
applicators  and  Nebraska  for  private 
and  commercial  applicators). 
Individuals  applying  for  or  renewing 
certification  as  applicators  or  restricted- 
use  pesticides  must  complete  EPA  form 
8500-17.  In  addition  to  providing 
background  information,  this  form 
requires  applicants  to  establish  their 
competency  in  pesticide  use  through 
completion  of  a  training  program  or  via 
examination. 

Respondents:  Certain  pesticide 
applicators  seeking  certification. 

Estimated  Annual  Burden:  59,829 
hours. 

Office  of  Research  and  Development 

Title:  Measiirement  of  Soil  Ingestion 
in  Children  Ages  2.5-7  (EPA  ICR  #1356). 
(This  is  a  new  collection.) 

ABSTRACT:  EPA  will  conduct  a  study 
of  soil  ingestion  in  children  to  develop 
methodology  for  evaluating  risk  and  to 
pretest  pubUc  response  to  random-digit 
dialing. 

Respondents:  Parents  of  100  children 
in  the  Tri-Cities  area,  Washington. 

Estimated  Annual  Burden:  705  hours. 


Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  has  received  no  action  notices 
from  OMB  since  publishing  the  last 
Federal  Register  notice. 

Comments  on  the  abstracts  in  this 
notice  may  be  sent  to: 

Patricia  Minami,  U.S.  Environmental 
Protection  Agency,  Office  of 
Standards  and  Regulations  (PM-223). 
Information  and  Regulatory  Systems 
Division,  401  M  Street  SW., 
Washington,  DC  20460 

and 
Carlos  Tellez,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building.  726  Jackson  Place. 
NW.,  Washington,  DC  20503. 

Dated  April  17, 1987. 

Daniel  J.  Fioiino,  Diractor. 

Information  and  Regulatory  Systewt 
Division. 

(FR  Doc  87-«078  Filed  4-21-87: 8>t&  am] 
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lOPTS-00081;  FRL-3190-«1 

Biotechnology  Science  Advisory 
Committee;  Announcement  of 
Committee  IMembers 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of 
Biotedmology  Science  Advisory 
Committee  Members. 


SUMMABV:  On  July  2, 1966.  the  EPA 
announced  its  intent  to  prepare  a  list  of 
candidates  from  which  nominees  would 
be  selected  for  the  Biotechnology 
Science  Advisory  Committee  (BSAC) 
and/or  its  Subcommittees.  A  list  of  such 
candidates  was  prepared  and  from  that 
list  were  selected  individuals  to  form  the 
BSAC  The  BSAC  was  estabhshed  to 
provide  expert  scientific  advice  to  the 
EPA  Administrator  concerning  issues 
relating  to  applications  of  modem 
biotechnology. 

Supplemcntahy  inpowm*^  ><>•*:  Members 
of  the  Biotechnology  S<  .     >  Advisory 
Conunittee  and  their  backgrounds  are: 

Rita  Colwell,  Chairperson-.  B.S. 
Purdue  University,  M.S.  Purdue 
University,  Ph.D.  University  of 
Washington.  Vice-President  of 
Academic  Affairs,  and  Professor  of 
Microbiology,  University  of  Maryland. 
Researd)  Interests:  Marine 
biotechnology,  marine  and  estuarine 
microbial  ecology:  survival  of  pathogens 
in  the  aquatic  environment,  microbial 
biodegradation.  Committees:  EPA 
Environmental  Research  Board, 
appointed  1964;  National  Science 
Foundation,  Biotechnology  Committee, 
January  30, 1984;  Natural  Resources 
Defense  Council,  Diversity  Task  Force, 
1982-pre8ent;  International  877-470  Cell 
Research  Organization,  1979-present. 

Robert  Colwell:  AB.  Harvard  College, 
PhD.  University  of  Michigan.  Professor, 
University  of  California,  Berkeley, 
Department  of  Zoology.  Research 
Interests:  Community  Biology:  species 
interaction  and  coevolution,  species 
diversity  and  biogeography,  patterning 
in  space  and  time,  adaptive 
morphologies  and  life  histories  and 
bilogical  systematics.  Committees:  NIH 
RAC  Working  Group  on  Release  into  the 
Environment,  1984-pre8ent;  Ad  Hoc 
Consultant  to  EPA  and  USDA.  1984- 
present. 

Douglas  Rouse:  B.S.  Ottawa 
University,  M.S.  Colorado  State 
University,  PhD.  Pennsylvania  State 
University.  Associate  Professor, 
University  of  Wisconsin.  Research 
Interests:  Plant  pathology,  mathematical 
modeling  and  quantitative  analysis. 


population  dynamics,  use  of  biocontrol 
agents  in  the  field,  practical  plant 
breeding  experience. 

David  Stahl:  B.S.  University  of 
Washington,  M.S.  University  of  Illinois, 
Ph.D.  University  of  Illinois.  Assistant 
Professor  of  Veterinary  Microbiology, 
Department  of  Veterinary  Pathobioiogy, 
University  of  Illinois,  Urbana.  Research 
Interests:  Molecular  approaches  of 
microbial  ecology,  molecular  phytogeny 
of  microorganisms,  ribosomal  RNA 
processing. 

James  Tiedje:  B.S.  Iowa  State 
University,  M.S.  Cornell  University, 
Ph.D.  Cornell  University.  Assistant 
Associate  and  Professor,  Departments  of 
Crop  and  Soil  Sciences  and  Pubhc 
Health,  Michigan  State  University,  1966- 
present.  Acting  Director  for 
Development  of  Research,  Michigan 
Agricultural  Experiment  Station.  1977- 
78.  Research  Interests:  Role  of  terrestial 
(and  aquatic)  bacteria  on  nitrogen, 
sulfate,  carbon,  phosphate  and  hydrogen 
cycles,  microbial  degradation  of 
xenobiotic  chemicals.  Committees: 
USDA  Competitive  Grants  Review 
Panel,  1980-81.  FIFRA  Scientific 
Advisory  Panel. 

Richard  Merrilh  A3.  Columbia 
College,  Bj\.  Oxford  University.  MJV. 
Oxford  University,  LLB.  Columbia 
University  School  of  Law.  University  of 
Virginia  School  of  Law:  Associate 
Professor,  1960-72;  Professor,  1972-77; 
Associate  Dean,  1974-75;  Daniel  Caplin 
Professor,  1977-85:  Arnold  Leon 
Professor,  1985-present;  Dean,  1980- 
present.  Chief  Counsel,  U.S.  FDA.  1975- 
77.  Committees:  Council  of  the  Institute 
of  Medicine,  National  Academy  of 
Sciences;  lOM  Member,  1977-present. 

Ralph  Mitchelh  RA.  Trinity  CoUege, 
Dublin,  Ireland.  M.S.  Cornell  University. 
Ph.D.  Cornell  University.  Gordon  McKay 
Professor  of  Applied  Biology,  Division  of 
Applied  Sciences,  Harvard  University, 
1970-Pre8ent.  Research  Interests: 
Industrial  microbiology.  Committees: 
National  Research  Council  National 
Committee  on  Water  Quality,  American 
Society  of  Microbiology,  Conunittee  on 
Environmental  Hazards. 

Charles  Hagedom:  B.S.  Kansas  State 
University,  M.S.  Iowa  State  University. 
Ph.D.  Iowa  State  University.  Professor  of 
Agronomy  and  Plant  Pathology,  Virginia 
Polytechnic  University,  8/86-present. 
Manager  and  Senior  Microbiologist, 
Crop  Science  Laboratory,  Allied 
Corporation,  9/83-7/86.  Research 
Interests:  Environmental  Microbiology, 
Microbial  Ecology,  Soil,  Aquatic  and 
Agricultural  Microbiology.  Committees: 
Member,  Review  Panel,  EPA 


fajuiecnnoiog>  KisK  Assessment 
Program,  sflective  12/10/85.  Member, 
Environmental  Chemistry  and  M)y»ic« 
Review  Panel.  EPA,  Columbus,  Ohio 
1980-83. 

Joy  Hair.  B.S.  Clemsom  University, 
M.S.  Clemson  University,  Ph.D. 
University  of  Edmonton,  Canada. 
Research  and  Maiutgement  Consultant, 
South  Carolina  Wildlife  and  Marine 
Resources  Department.  1976-77. 
Assistant  Professor  of  Wildlife  Biology, 
Clemson  University,  1973-77.  Special 
Assistant.  U.S.  Department  of  Interior, 
Office  of  the  Assistant  Secretary.  Fish 
and  Wildlife  and  Parks.  1978-80. 
Associate  Professor  of  Zoology  and 
Forestry,  1977-81.  Executive  Vice- 
President,  National  Wildlife  Federation. 
19ei-pre8ent.  Committees:  American 
Association  for  the  Advancement  of 
Science:  American  Forestry  Associatior; 
Association  of  University  Fisheries  and 
Wildlife  Program  Administrators; 
Ecological  Society  of  America: 
International  Association  of  Pish  and 
Wildlife  Agencies;  Wildlife  Society; 
Nature  Conservancy. 

Susan  Gottesman:  B.S.  Radcliffe 
College,  HiD.  Harvard.  Acting  Chief, 
Biochemical  Genetics  Section, 
Laboratory,  of  Molecular  Biology, 
Nationid  Cancer  Institute,  National 
Institutes  of  Health.  Research  Interests: 
Global  control  of  gene  expression  in 
gram  negative  bacteria;  genetic  control 
of  bacterial  cell  growth;  regulation  of 
proteolysis  in  £  coli;  site  specific 
recombination.  Committees:  RAC  Risk 
Assessment  Subcommittee.  RAC  Phage 
Working  Group;  RAC  Human  Gene 
Therapy  Working  Group;  RAC  Working 
Group  on  Release  to  the  Environment; 
RAC  Working  Group  on  Revision  of  the 
Guidelines. 

Francis  Macrina:  B.S,  Cornell 
University,  Ph.D.  Syracuse.  Professor 
and  Chairman,  Department  of 
Microbiology  and  Immunology.  Virginia 
Commowealth  University,  Research 
Interests:  Antibiotic  resistance  in  oral 
and  intestinal  flora.  Committees:  EPA 
Science  Advisory  Board:  Study  Group 
on  Biotechnology  1985-88,  NIH  RAC 
Working  Group  on  Gram  Positive 
Bacteria;  Consultant.  FDA,  use  of 
antibiotics  in  animal  feed. 

Dated:  April  15, 1987. 

Victor ).  Kinmi, 

Acting  Assistant  Administrator.  Pesticides 
and  Toxic  Substances. 

[PR  Doc.  87-«)77  Filed  4-21-87;  8:45  am] 
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Planning  -'He search  Corporation, 

5 y  c o r       c    and  Logic  Unllmtted,  Inc.; 

Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Driig,  and 
Cosmetic  Act  (FFDCA). 

Planning  Research  Corporation  (PRC). 
and  its  subcontractors,  Sycom,  Inc.,  and 
Logic  Unlimited,  Inc.,  have  been 
awarded  a  contract  to  perform  work  for 
EPA's  Office  of  Pesticide  Programs 
(OPP),  and  will  be  provided  access  to 
certain  information  submitted  to  EPA 
under  FIFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  PRC  and  its 
subcontractors  Sycom,  Inc.  and  Logic 
Unlimited,  Inc.  in  accordance  with  40 
CFR  2.307(h)  and  40  CFR  2.308(h)(2), 
respectively.  This  action  will  enable 
PRC,  Sycom,  Inc.,  and  Logic  Unlimited, 
Inc.  to  fulfill  the  obligations  of  the 
contract  and  serves  to  notify  affected 
persons. 

date:  PRC.  Sycom,  Inc.,  and  Logic 
Unlimited,  Inc.  will  be  given  access  to 
this  information  no  sooner  than  April  27, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail: 

William  C.  Crosse,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
D.C  20460. 
Office  location  and  telephone  number: 
Rm.  222,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
2613). 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-01-7361,  PRC,  Sycom, 
Inc.,  and  Logic  Unlimited,  Inc.  will 
provide  general  ADP  programming 
services  to  OPP  and  assist  in  the 
conversion  of  existing  ADP  systems  to 
an  ADABAS  environment,  and  in  the 
design  and  development  of  new  ADP 
systems  for  use  by  OPP  and  its 
community. 

OPP  has  determined  that  access  by 
PRC,  Sycom,  Inc.,  and  Logic  Unlimited, 
Inc.  to  information  on  all  pesticide 
chemicals  is  necessary  for  the 
performance  of  the  contract 


Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  6,  and  7  of  FIFRA  and 
obtained  under  sections  406  and  409  of 
the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  contract  with 
PRC  Sycom,  Inc.,  and  Logic  Unlimited, 
Inc.  prohibits  use  of  the  information  for 
any  purpose  other  than  the  purpose(s) 
specified  in  the  contract;  prohibits 
disdosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency  or 
affected  business;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release.  In  addition,  PRC.  Sycom,  In&. 
and  Logic  Unlimited,  Inc.  are  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  and  its 
subcontractors  until  the  above 
requirements  have  been  fully  satisfied. 
Records  of  information  provided  to  this 
contractor  and  its  subcontractors  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  OPP.  All  information 
supplied  to  PRC  Sycom,  Inc.,  and  Logic 
UnUmited,  Inc.  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  PRC,  Sycom,  Inc., 
and  Logic  Unlimited,  Inc.  have 
completed  their  work. 

DBted:  Aprill4, 1987. 
Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doa  87-9073  Filed  4-21-87;  8:46  an] 
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Dynamac  Corporation;  Transfer  of 
Data 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

Dynamac  Corporation  has  been 
awarded  a  contract  to  perform  work  for 
the  EPA  Office  of  Drinking  Water,  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 


(CBI)  by  submitters.  Contractor  access 
to  FIFTIA  and  FFDCA  CBI  is  authorized 
by  40  CFR  2.307(h)  and  40  CFR 
2.308(h)(2)  respectively.  This  action  will 
enable  Dynamac  Corporation  to  fulfill 
the  obligations  of  the  contract  and 
serves  to  notify  affected  persons. 

date:  Dynamac  Corporation  will  be 
given  access  to  this  information  no 
sooner  than  April  27, 1987. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  William  C.  Crosse,  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  222,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  (703-557-2613). 
SUPPtEMENTARY  information:  Under 
Contract  No.  68-03-3417.  Dynamac 
Corporation  will  provide  technical 
support  to  EPA's  Office  of  Drinking 
Water  in  the  development  of  drinking 
water  criteria  documents  and  health 
advisory  documents.  This  contract 
involves  no  subcontractors. 

The  Office  of  Drinking  Water  and  the 
Office  of  Pesticide  Programs  have  jointly 
determined  that  the  contract  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be 
made  under  this  contract 

These  evaluations  may  be  used  in 
subsequent  regulatory  decisions  under 


FIFRA. 

Adflurofeo 

Alachlor   . 

Aldicarb 

Ametryn 

Ammonium  sulfamate 

Atrazlne 

Baygon 

Bentazon 

Bromacll 

Butylate 

Carbaryl 

Carbofuran 

Carboxin 

Chloramben 

Chloixian* 

Chlorothalonll 

Cyana^ine 

Cycloate 

Z.4-D        1 

Dacttial 

Dalapon 

DBCP 

Dlaztnon 

Dicamba 

1 ,2- Dichloropropane 

Dieldrin  j 

Dimethrif 

Dinoseb 

Diphenamld 

Diqual 

Disulfoton 

Diuron 


Some  of  this  information  may  be 
entitled  to  confidential  treatment  The 
information  has  been  submitted  to  EPA 


EDB 

Endolhall 

Fenamiphos 

Fluometuron 

Fonofos 

Glyphosate 

Hexazinone 

Maleic  hydrazlde 

MCPA 

Methomyl 

Methyl  parathion 

Metoladilor 

Metribuzin  .. 

Naiiam 

Nitrate 

Oxamyl 

Paraquat 

Penlachlorophenol 

Pidoram 

Prometon 

Pronamide 

Propachlor 

Propazine 

Propham 

Simazine       '■ 

2.4.5-T 

2.4.5-TP 

Terbuthiuron 

Terbacil 

Terbufot 

Tredan 
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under  sections  3.  6,  and  7  of  FIFRA  and 
obtained  under  sections  408  and  409  of 
theFFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.301(h)(2).  the  contract  with 
Dynamac  Corporation  prohibits  use  of 
the  information  for  any  purpose  other 
than  purpo8e(8)  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency 
or  affected  business;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release.  In  addition.  Dynamac 
Corporation  is  required  to  submit  for 
H'A  approval  a  security  plan  under 
which  any  CBl  will  be  secured  and 
protected  against  unauthorized  release 
or  compromim.  No  information  wiU  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  EPA  Office  of 
Drinking  Water.  All  information 
supplied  to  Dynamac  Corporation  by 
EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
Dynamac  Corporation  has  completed  its 
work. 

Dated:  April  S,  1987. 
DougUs  D.  Campt, 

Director,  Office  ofPeaiicide  Progrtun*. 
|FR  Doc.  87-8683  Filed  4-21-87:  8:45  am] 

MLUNO  COM  tun  IC  M 

IOP^J6140;  FRL-StM-l) 

InMl  IngradlMrts  h»PMtlcid«  Products; 
PoltoyStottwnt 

AOCNCV:  EnvironmenUl  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces 
certain  policies  designed  to  reduce  the 
potential  for  adverse  effects  from  the 
use  of  pesticide  products  containing 
toxic  inert  ingredients.  The  agency  is 
encouraging  the  use  of  the  least  toxic 
inert  Ingredient  available  and  requiring 
the  development  of  data  nacMBory  to 
determine  the  conditions  of  safe  use  of 
products  containing  toxic  inert 
ingredients.  In  support  of  these  policies, 
the  Agency  has  categorized  inert 
ingredients  according  to  toxicity.  The 
Agency  will  (1)  require  data  and 
labeling  for  inert  ingredients  which  have 
been  demonstrated  to  cause  toxic 
effects;  (2)  in  selteted  cases,  pursue 
hearings  to  detennine  whether  sudi 
inert  ingredients  should  continue  to  be 
permitted  in  pestTdde  product*;  (3) 


require  data  on  inert  ingredients  which 
are  similar  in  chemical  structure  to 
chemicals  with  demonstrated  toxic 
properties,  or  which  have  suggestive,  but 
incomplete  data  on  toxicity;  and  (4) 
subject  all  new  inert  ingredients,  both 
for  food  and  non-food  uses,  to  a  minimal 
data  set  and  scientific  review.  The 
Agency  is  soliciting  comments  on  these 
pohcies. 

iFFEcnvi  date:  This  policy  is  effective 
on  April  22, 1987.  subject  to  revision  if 
comments  received  warrant  such 
revision. 


;  Three  copies  of  written 
comments  bearing  the  document  control 
number  [OPP-3ei40]  should  be 
submitteid.  by  mail  to: 
Information  Services  Section,  Pro^vm 
Management  and  Support  Division 
{TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW.,  Washington, 
DC  20480. 
In  person  deliver  comments  to:  Rm.  238, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  docket. 
Information  not  marked  confidential  will 
be  inchided  in  the  pubhc  docket  without 
prior  notice.  The  public  docket  is 
available  for  public  inspection  in  Room 
238  at  the  address  given  above,  from  S 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  ^>'-l;'^'>v«' 

FOR  FURTMEI'.  ■«?-•«•»<* ':>OW  COHTACT 
Tina  Levine,  Hazard  Evaluation  Division 
(TS-7e©C),  Environmental  Protection 
Agency,  401  M  St  SW.,  Waahington, 
DC  20460.  (703-557-0307). 
Office  location  and  telephone  number 
Rm.  788E.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  (703-557- 
9307). 

tumjEMdrrARv  mpoRMATiON:  EPA  is 

issuing  this  notice  announcing  certain 
policies  regarding  inert  ingredients  in 
pesticide  products. 

I.  Definitions 

1.  Active  ingredient  An  ingredient 
which  will  prevent,  destroy,  repel,  or 
mitigate  any  pesU  or  will  alter  the 
^towth  or  BMturatioB  or  other  behavior 
of  a  plant  or  cause  the  leaves  or  foliage 
to  drop  from  a  plant  or  accelerate  the 
drying  of  plant  tissue. 


2.  Inen  ingrec^ent.  toi  pu.'poses  ot 
this  policy,  any  intentionally  added 
ingredient  in  a  pesticide  product  which 
is  not  pesticidally  active.  This  definition 
does  not  include  impurities. 

3.  Closely  similar  product.  A  pesticide 
product  that  (1)  contains  the  same  active 
ingredient(8}  in  substantially  the  same 
percentage(8)  as  a  product  already 
registered.  (2)  is  intended  for  the  same 
use  pattern  as  the  already-registered 
product  and  (3)  contains  no  greater 
percentage  of  any  List  1  or  List  2  inert 
ingredient  than  the  already-registered 
product 

n.  Background  and  Legal  Authority 

A.  The  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act 

The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  requires 
that  all  pesticide  products  sold  or 
distributed  in  commerce  be  registered 
by  the  Environmental  Protection  Agency 
(EPA  or  Agency).  Prior  to  the 
establishment  of  EPA  the  Department  of 
Agriculture  (USDA)  registered 
pesticides  under  FIFRA.  Most  of  the 
data  requirements  and  regulatory 
activities  under  FIFRA  have  focused  on 
the  active  ingredient  There  are  two 
exceptions  to  this  general  policy:  (1)  A 
battery  of  acute  toxicity  tests  on  the 
pesticide  formulation,  which  generally 
includes  both  active  and  inert 
in^vdients,  is  routinely  required  for 
registration  of  an  end-use  product  (2) 
The  Agency  has  imposed  certain 
labeling  requirements  for  hazardous 
inert  iogredienu  (46  FR  3798a 
September  26, 1984). 

B.  Federal  Food,  Dnig.  and  Cosmetic  Act 

In  addition  to  its  mandate  under 
FIFRA.  EPA  has  authority  to  regulate 
pesticide  products  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
Section  406  of  FFDCA  authorizes  EPA  to 
establieh  tolerances  or  safe  levels  of 
pesticide  residues  in  raw  agricultural 
commodities:  section  409  similarly 
authorizes  EPA  to  issue  food  additive 
regulations  for  pesticide  residues  in 
processed  foods.  Prior  to  the 
estabhsfaaient  of  the  EPA.  the  Food  and 
Drug  Administration  (FDA)  had  fte 
responsibility  for  estabhshing  tolerances 
and  food  additive  regulations  for 
pesticide  residues. 

The  FDA  has  issued  several  notices 
explaining  its  policy  with  regard  to 
regulation  of  inert  ingredients  in 
pesticides  under  the  FFDCA.  In  1961. 
FDA  published  a  notice  in  the  Federal 
-Renter  stating  that  USDA  had 
determined  that  each  component  of 
registered  pesticide  products,  including 
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the  inert  ingredients,  were  pesticide 
chemicals  and  thus  subject  to  the 
requirement  of  tolerances  or  exemption 
under  FFDCA  (26  FR  10640.  November 
14, 1961).  In  1969,  the  FDA  established  a 
policy  regarding  data  requirements  and 
review  procedures  for  clearance  of  inert 
ingredients  (34  FR  6041,  April  3, 1969). 
This  notice  set  forth  general  toxicity 
data  requirements  and  stated  that 
residue  data  requirements  would 
depend  on  the  toxicity  of  the  chemical. 
However,  the  policy  allowed  a  less 
formal  review  process  if  FDA  could 
conclude  that  the  inert  ingredient  was 
generally  recognized  as  safe  for  the 
stated  purpose.  Exemptions  from  the 
requirement  of  a  tolerance  for  inert 
ingredients  have  generally  occurred 
through  the  informal  request  procedure, 
rather  than  the  formal  petition  process 
required  for  active  ingredients.  Inert 
ingredients  exempt  from  the  requirement 
of  a  tolerance  are  codified  in  40  CFR 
180.1001. 

There  are  currently  approximately 
1,200  inert  ingredients  in  pesticide 
formulations.  About  half  of  these  have 
been  cleared  for  food  use  under  section 
408  or  409  of  FFDCA.  Many  of  these 
chemicals  had  been  approved  by  the 
FDA  for  non-pesticidal  use  as  food 
additives,  for  example,  as  flavorings  or 
in  packaging,  before  they  began  being 
used  in  pesticide  formulations.  These 
chemicals  were  generally  exempted 
from  the  requirement  of  a  tolerance  with 
little  systematic  review  or  screening  by 
the  EPA.  Inert  ingredients  in  products 
registered  only  for  non-food  uses  also 
have  received  little  scientific  review. 

in.  Development  of  Regulatory  Policy 
for  Inert  Ingredients 

Because  of  concern  that  some  inert 
ingredients  in  pesticide  products  might 
cause  adverse  effects  to  humans  or  the 
environment,  the  Agency  developed  a 
draft  strategy  for  the  regulation  of  inert 
ingredients,  which  was  reviewed  by  the 
FIFRA  Scientific  Advisory  Panel  and 
was  made  available  to  the  public  in 
Spring  1986.  This  Federal  Register  notice 
announces  the  policy  of  the  Agency 
regarding  inert  ingredients  in  pesticide 
products  and  is  based  on  the  strategy. 

EPA  has  divided  the  approximately 
1.200  intentionally-added  inert 
ingredients  currently  contained  in 
pesticide  products  into  four  toxicity 
categories: 

1.  Inerts  of  toxicological  concern  (List 

!)• 

2.  Potentially  toxic  inerts/high  priority 

for  testing  (List  2). 

3.  Inerts  of  unkiiown  toxicity  (List  3). 

4.  Inerts  of  minimal  concern  (List  4). 
EPA  has  identified  about  50  inert 

ingredients  as  being  of  significant 


toxicological  concern.  This  list  was 
assembled  on  the  basis  of  known 
toxicity  of  the  chemical;  no 
consideration  was  given  to  the  potential 
for  exposure.  The  criteria  used  to  place 
chemicals  on  List  1  were 
carcinogenicity,  adverse  reproductive 
effects,  neurotoxicity  or  other  chronic 
effects,  or  developmental  toxicity  (birth 
defects).  These  effects  must  have  been 
demonstrated  in  laboratory  or  human 
studies  and  the  data  subject  to  peer 
review.  The  criteria  also  included 
docmnented  ecological  effects  and  the 
potential  for  bioaccumulation.  These 
criteria  and  the  list  itself  were  reviewed 
by  the  FIFRA  Scientific  Advisory  Panel. 
List  1,  inerts  of  toxicological  concern,  is 
as  follows: 

List  1  —Inerts  of  Toxicological  Concern 


CAS  No 


ChofTMCflt  fittfrw 


62-S3-3 

1332r21-4 

71^43-2 

1332^1-e 

3068-68-0 

7440>43-9 

75-15-0 

56-23-5 

108-90-7 

67-86-3 

62-73-7 

106-48-7 

117-87-7 

57-14-7 

534-52-1 
51-26-5 

123-91-1 
106-89-6 
110-60-5 
111-15-9 
96-«5-7 
107-06-2 
109-a6-< 

140-88-5 
77-83-8 
50-00-0 
70-3O-4 

110-54-3 

30a-O1-2 

7S-59-1 

7430-92-1 

560-64-2 
1191-80-6 

591-76-6 
74-87-3 
70-09-2 
70-46-9 
25154-52-3 
3052S-e9-4 
87-66-5 

127-18-4 

100-85-2 
9D-43-7 
70-87-5 
76-56-9 

8000-34-5 

81-88-9 

10580-01-9 

131-52-2 

fle-s6-e 

26471 -62-S 
70-00-5 
9B-35-8 
79-01-6 
1390-78-5 
78-30-8 


Aniline. 

Aatwstos  fiber. 

Banzena. 

1,4-8enwoedk)l. 

B-Botyrolactone 

CadfTWim  compounds. 

Cartxxi  disulfide 

Caftxjn  levachionda. 

CMorobenzena. 

Chkxotorm. 

OOVP. 

p-OicNorabenzene 

Oi-a«iyl  haxyl  pmhalat*  (DEHP). 

1,1.0ima«hyl  hydraBna. 

1,2.0itnett<yl  hydrazma. 

Ontro^vcretol. 

OinilroptMnol. 

Otoxane 

EpicMoitiydnn. 

Emanol.  Z-ethoxy  (cefluadve). 

Emand  athoxy  acalata. 

Etfiylana  thiourea- 

Ettiylana  dichlonda. 

Ethylane  glycol  iiiuiioinlhyt  athar  matfiyl  cal- 

loaolve. 
Ettiyl  acrylata. 
Ettiyl  memyl  gtyddata. 
FofmaldefTyde. 
HexacMoroptena. 
n+l«xana. 
Hydrazine. 
laoplKVone. 
Pb  Coinpound*. 
MalacNte  Greea 
Mercury  oieata 
Metriyt  r>txjlyi  ketone. 
Methyl  cblonde. 
Melfiylei'io  cNonde. 
2.Nrtropropana. 
Nonylphenol 
Paraformaldeliyde. 
PeotacMoropheool. 
PercMorelhytene  (PERQ. 
Ptienol. 

cvPtwnylpDenoL 

Propylene  dicNoride  (1.2.dichloropropan^ 
Propyleoe  oxide. 
Pyredmns  and  pyrattwoM*. 
Rhodamme  B. 
Sodkjfn  tfctvomate. 
Sodium  pentacNorophanMtL 
TlKOuraa. 

Tohiane  dnocyanate. 
1 . 1  .JTncNoroethane. 
Tributyl  nn  oxide. 
TncMxoalhylene. 
Tii-orthocraaytphoaphala  (TOCP). 
Trt-orthoaa»ylphoap*ia1a  (TOCP). 


be  assessed  for  ejects  of  concern  (List 
2).  Many  of  these  inert  ingredients  are 
structurally  similar  to  chemicals  known 
to  be  toxic;  some  have  data  suggesting  a 
basis  for  concern  about  the  toxicity  of 
the  chemical.  Most  of  the  chemicals  on 
List  2  have  been  designated  for  testing 
through  the  National  Toxicology 
Program  (NTP).  the  EPA  Office  of  Toxic 
Substances  (OTS)  or  other  regulatory  or 
government  bodies.  The  FIFRA 
Scientific  Advisory  Panel  has  also 
reviewed  this  list.  Because  testing  is 
ongoing  for  most  of  chemicals  on  List  2, 
it  is  expected  to  change  periodically.  It 
is  the  Agency's  policy  to  have  all 
additions,  deletions  or  changes  to  List  1 
or  2  reviewed  by  the  FIFRA  Scientific 
Advisory  Panel.  List  2,  potentially  toxic 
inerts/  high  priority  for  testing,  is  as 
follows: 

Ljst  2— Potentially  Toxic  Inerts/High 
PRiORrrv  FOR  Testing 


CASNa 


Chemical  name 


EPA  has  further  identified  about  60 
inert  ingredients  which  the  Agency 
beUeves  are  potentially  toxic  and  should 


85-66-7 

84-74-2 

84-66-2 

131-11-3 

117-84-0 

96-49-8 

1319-77-3 

95-46-7 

108-44-6 

106-39-4 

106-94-1 

95-50-1 

112-34-5 

111-90-0 
111-77-3 

34590-94-8 
111-78-2 

5131-66-8 

124-16-3 

107-98-2 

29387-86-6 

25498-49-1 

577-11-7 

141-70-7 

106-10-1 

75-52-5 

108-88-3 

29395-43-1 

95-14-7 

120-32-1 

75-00-3 

88-04-0 

97-23-4 

68-12-2 

100-41-4 

149-30-4 

74-83-9 

75-43-4 

75-43-4 

75-45-6 

75-37-6 

75-60-3 

25166-06-3 

1330-20-7 

100-02-7 

106-80-7 

79-24-3 

75-05-8 

96-48-0 

71-55-8 

102-71-0 

111-42-1 

97-86-1 

80-62-0 


Butyl  benzyl  phtfialate. 

Olbutyl  pbthalale. 

Diattiyl  phthalate. 

Oimelhyl  phttialata. 

Ooctyl  phthalata. 

20ilorotoluene. 

Craaola 

oCrasd 

^Cresol. 

ffvCreeol 

Cydohexanona. 

o4>cMorobenzene. 

Owttiytene  glycol  mono  butyl  ether  (butyl  car- 

brtol). 
Oethylene  glycol  mono  ethyl  ether  (cartiltol) 
Diethylene  glycol  mora  maih)4  ether  (methyl 

carbitol) 
Oipropylene  glycol  mora  methyl  elfwr. 
2-eutoxy-l-athanol  (ethylene  glycol  mom  butyl 
ether) 

1-eutoxy-2i3ropanol    (1,2ixopylane    glycol-1- 
mono  butyl  ether). 

1-Butoxy  ethoxy-2.propanoL 

1 44athoxy-2 -propanoL 

Propylene  glycol  mooobutyl  ether. 

Tnpropylene  glycol  mono  methyl  ether. 

Oioctyl  sodwm  auHoaucctnata. 

Mesltyl  oxide. 

Methyl  iaobutyl  Ketone. 

Nili'omethane. 

Toluene. 

Tolyl  triazola. 

1.2.3-Bartzotnazola. 

2-eenzyl  4-chlorophenol 

CNoroethane 

^>Ch(oro-m-«ylenol. 

Oichlorophena. 

Dimethyl  formamida. 

Ethyl  benzene. 

Mercaptobenzothlazola. 

Methyl  bromide. 

Chtonidifluoromethane. 

OicNoromonofluoromethane. 

Olorodifkjoro'nettiana. 

1 . 1  -Ofkjoroetnane. 

1 0iloro- 1 . 1 -difluoroelhana. 

Isopropyl  phenol*. 

Petroleun  hydrocarbona. 

Xylene. 


Butytora  oxide. 
Nitroathana 


gamna^utyiolaciona. 
I.l.l-Thcliloroethww. 
Tnethanotamma. 


But)rt  methacrylafta. 
Mattel  iiiettiacrylala. 
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List  2— POTEHTIAU.Y  Toxic  »Neirrs/HiOM 
PwORtTY  FOB  Testino— Contlnoed 


CASNa 

Owmcal  nwm 

»s-a2-s 

95- 78-1 
62«-4^7 
654-00-7 
800-27-6 
806-31-1 
101-84-8 

OMom^mrm. 

DvhwVMhai 

76-13-1 

75-fl»-4 

75-71-8 

7»-14-2 

DictilorotimiuoroattMiw. 

gathering  described  in  Section  A.3. 
below  will  support  that  effort.  As 
conclusions  are  made  in  the  Solvents 
Project  the  inerts  policy  with  respect  to 
those  substances  %vill  be  reviewed  to  see 
whether  adjustments  in  status  would  be 
appropriate.  In  the  meantime,  chemicals 
under  review  in  the  Solvents  Project  are 
subject  to  the  requirements  described 
below. 


Inert  ingredients  were  put  on  List  4 
(minimal  hazard  or  risk]  if  they  were 
generally  regarded  as  innocuous.  These 
included  inert  ingredients  such  as  cookie 
crumbs,  com  cobs,  and  substances 
"generally  recognized  as  safe  (GRAS)" 
by  the  FDA  (21  CFR  Part  182).  There  are 
approximately  300  inert  ingredients  in 
this  category. 

An  inert  ingredient  was  placed  on  List 
3  if  there  was  no  basis  for  listing  it  on 
any  of  the  other  three  lists.  There  are 
approximately  800  inert  ingredients  in 
this  category. 

Lists  3  and  4  are  not  addressed  further 
in  this  notice  since  the  Agency  will  be 
taking  no  particular  regulatory  actions 
with  respect  to  these  inert  ingredients  at 
this  time.  Applications  for  exemptions 
from  the  requirement  of  tolerances  for 
Lists  3  and  4  inert  ingredients  are 
discussed  in  unit  VI. 

These  Usts  were  developed  to 
establish  priorities  for  regulatory 
activities  related  to  existing  inert 
ingredients.  The  Agency  intends  to  focus 
its  initial  regulatory  efforts  on  the  inerts 
of  toxicological  concern.  For  this  reason, 
the  current  poHcy  notice  is  most  specific 
with  regard  to  inert  ingredients  on  List  1. 
As  resources  permit.  EPA  will  extend  its 
activities  to  the  other  inert  ingredients. 

IV.  Inerts  of  Toxicological  Concern  (List 
1) 

In  order  to  reduce  the  potential  for 
adverse  effects  to  humans  or  the 
environment,  it  is  the  policy  of  the 
Agency  to  encourage  the  use  in  pesticide 
products  of  the  least  toxic  inert 
ingredients  available  and  to  require 
development  of  the  information 
necessary  to  determine  the  conditions 
under  which  various  chemicals  may  be 
used  safely  as  inert  ingredients  in 
pesticide  products.  In  line  with  this 
policy,  EPA  has  developed  procedures 
for  dealing  with  new  and  existing 
pesticide  registrations  containing  inerts 
of  toxicological  concern.  It  should  be 
noted  that  the  Agency  is  currently 
engaged  in  a  comprehensive  review  of 
various  chlorinated  solvents,  several  of 
which  are  on  List  1  or  List  2.  The  data 


A.  Existing  Registrations 

1.  Substitution.  Registrants  are 
encouraged  to  substitute  inert 
inqredients  not  included  in  List  1  or  List 
2  for  inerts  of  toxicologic  concern  (List 
1)  now  contained  in  their  products. 
Reqistrants  electing  to  substitute  should 
submit  a  new  Confidential  Statement  of 
Formula  as  a  proposed  amendment  to 
the  registration.  The  revised 
Confidential  Statement  of  Formula 
should  be  sent  to:  Product  Manager, 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460. 

2.  Labeling.  As  an  immediate  step  to 
inform  users  and  the  general  public  of 
the  presence  of  an  inert  of  toxicological 
concern,  EPA  is  directing  registrants  of 
each  product  containing  an  inert 
ingredient  on  List  1  to  submit 
applications  (to  the  product  manager  at 
the  above  address)  to  amend  their 
registrations  to  add  the  following 
statement  to  the  label: 

This  product  contains  the  toxic  Inert 
Ingredient  [name  of  inert]. 

The  wording  should  be  placed  in  close 
proximity  to  the  ingredients  statement  in 
a  type  size  comparable  to  other  front 
panel  text. 

Registrants  are  required  to  submit  the 
application  not  later  than  October  20, 
1987.  (At  the  top  of  each  application, 
please  write  in  bold  letters  "INERTS".) 
No  pesticide  product  containing  a  List  1 
inert  ingredient  may  be  released  for 
shipment  after  October  20, 1988  unless 
the  product  bears  an  amended  label 
which  complies  with  the  provisions 
listed  above.  EPA  may  initiate 
cancellation  proceedings  under  section 
6(b)(1)  of  FIFRA  for  any  product 
registrations  containing  a  List  1  inert 
ingredient  for  which  an  amended  label 
is  not  submitted  in  a  timely  fashion. 

3.  Data  Requirements.  In  addition,  any 
registrant  who  retains  an  inert  of 
toxicologic  concern  in  his  or  her 
product(s)  will  be  subject  to  data  call-in 
under  section  3(c)(2)(B)  of  FIFRA.  The 
data  requirements  will  take  into 
consideration  the  chemical's  existing 
data  base  and  the  product's  use  pattern. 
Because  of  the  demonstrated  biological 
activity  of  chemicals  on  List  1,  EPA  may 
require  as  much  data  as  would  be 


requireG  Dy  4U  L^K  Part  15fi  lor  an 
active  ingredient.  For  many  of  these 
inert  ingredients,  adequate  toxicity  data 
exist,  but  additional  exposure  data 
would  be  required.  In  addition,  data  on 
environmental  fate,  ecological  effects 
and  residue  chemistry  may  be  required. 
The  Agency  intends  to  issue  data  call-in 
letters  for  this  data  beginning  in  April 
1987. 

4.  Hearings.  For  certain  inert 
ingredients  on  List  1,  EPA  intends  to 
issue  Notices  of  Intent  to  Hold  a 
Hearing  under  FIFRA  section  6(b)(2). 
The  purpose  of  these  hearings  will  be  to 
gather  and  present  information  on  the 
risks  and  benefits  of  these  inert 
ingredients.  Based  on  the  information 
presented  during  that  hearing  EPA  will 
d»termine  whether  pesticide  products 
containing  a  particular  inert  ingredient 
on  List  1  should  be  cancelled,  be  subject 
to  additional  restrictions,  or  be  allowed 
to  continue  their  current  registrations 
without  change.  Hearings  conducted 
under  FIFRA  section  6(b)(2)  are  formal 
adjudicatory  proceedings  conducted 
according  to  the  procedures  in  40  CFR 
Part  164.  Evidence  is  presented  under 
oath  by  witnesses,  who  are  subject  to 
cross-examination.  EPA  has  the  burden 
of  proceeding,  but  the  ultimate  burden  of 
proof  rests  on  registrants.  Decisions  are 
based  only  on  evidence  in  the  hearing 
record.  The  presiding  Administrative 
Law  Judge  makes  an  Initial  Decision 
which  may  be  appealed  to  the 
Administrator  who  makes  the  Final 
Decision. 

EPA  expects  to  issue  the  first  Notice 
of  Intent  to  Hold  a  Hearing  concerning 
an  inert  ingredient  on  List  1  in  1987. 
Subsequent  notices  may  cover  several 
List  1  inert  ingredients  with  similar 
functions  in  pesticide  formulations,  e.g. 
solvents. 

5.  Reclassifying  Inert  Ingredients  As 
Active  Ingredients.  The  Agency  has  also 
identified  several  inerts  of  toxicological 
concern  which  are  present  in  pesticide 
formulations  to  act  against  some  pest, 
although  not  necessarily  the  pest 
targeted  by  the  formulation.  For 
example,  an  ingredient  may  be  added  to 
a  rodent  bait  to  repel  flies.  Although 
these  ingredients  have  traditionally 
been  designated  as  inert  ingredients, 
EPA  believes  that  they  are  actually 
active  ingredients.  These  inert 
ingredients  are  formaldehyde, 
paraformaldehyde,  hexachlorophene, 
2,2-dichloro  vinyl  dimethyl  phosphate, 
and  the  pyrethins/pyrethoids.  EPA 
recently  indicated  its  intent  to  reclassify 
formaldehf^de  and  paraformaldehyde  as 
active  ingredients  when  used  in 
pesticide  products  to  prevent  microbial 
damage  to  such  products  (52  FR  321, 
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January  5, 1987).  EPA  Intends  to 
similarly  reclassify  the  other  inert 
ingredients  that  prevent  damage  to 
pesticide  formulations  by  pests  as  active 
ingredients  in  those  formulations.  This 
wU!  simplify  the  process  of  obtaining 
data  under  FIFRA  section  3(cJ(2)(B), 
6.  Revocation  of  Exemptions  from 
Tolerance.  Any  pesticide  chemical  used 
on  food  must  have  a  tolerance  or  an 
exemption  from  the  need  for  a  tolerance. 
If  the  Agency  determines  that  an  inert  of 
toxicological  concern  is  no  longer  used 
in  any  food-use  pesticide  product,  the 
exemption(8)  from  the  need  for  a 
tolerance  will  be  revoked  for  that  inert 
ingredient.  In  addition,  there  may  be 
circiunstances  in  which  EPA  will  replace 
existing  exemptions  with  Hnite 
tolerances.  Such  action  will  be  taken 
when  the  data  gathered  through  the  data 
call-in  activities  on  inerts  of 
toxicological  concern  enable  the  Agency 
to  establish  a  finite  tolerance. 

B.  New  Registrations 

In  general,  no  new  product  that 
contains  an  inert  of  toxicological 
concern  will  be  registered  unless  the 
product  is  closely  similar  to  an  existing 
product,  as  deHned  above.  In  limited 
circumstances,  other  products  may  be 
registered  if  review  Indicates  that  the 
risk  of  unreasonable  adverse  effects  to 
humans  or  on  the  environment  will  be 
decreased  by  such  a  registration.  As 
specified  above,  the  label  of  any  product 
containing  such  an  inert  ingredient  %vill 
be  required  to  indicate  the  presence  of 
the  inert  ingredient  In  addition,  the 
product  will  be  registered  conditionally, 
subject  to  any  data  requirements  that 
the  Agency  imposes  on  registrants  of 
similar  products. 

V.  Potentially  Toxic  Inerts /High  Priority 
for  Testing 

The  Agency's  goal  is  to  collect  enough 
information  on  each  inert  ingredient  on 
List  2  to  determine  whether  further 
regulatory  actions  such  as  those  for 
inerts  on  List  1  are  necessary.  In  order  to 
make  this  determination,  the  Agency  is 
monitoring  ongoing  testing  and  gathering 
existing  information  on  the  potential 
adverse  effects  of  these  substances  and 
will  require  additional  testing  from 
industry  if  it  is  needed. 

A.  Existing  Registrations 

EPA  does  not  plan  to  issue  any 
specific  requirements  in  the  near  futxire 
for  inert  iAgredients  on  List  2.  If  an  inert 
ingredient  is  moved  from  List  2  to  List  1, 
as  now  data  or  information  becomes 
available,  it  will  become  subject  to  the 
requirements  outlined  in  Section  IV  of 
this  notice. 


B.  New  Registrations 

Closely  similar  products  containing 
List  2  inert  ingredients  will  continue  to 
be  registered. 

Applications  for  registration  of  other 
products  (e.g.,  new  uses]  containing 
inert  ingredients  that  are  on  List  2  will 
be  reviewed  on  a  case-by-case  basis. 
The  Agency  will  consider  the  current 
wei^t-of-evidence  with  respect  to  the 
hazards  posed  as  well  as  the  potential 
for  increased  exposure  when  deciding 
whether  the  product  meets  the  standard 
for  registration. 

VL  New  Inert  Ingredients  and  New 
Food-Uses  of  Existing  Inerts 

Any  inert  ingredient  proposed  for  use 
in  a  pesticide  product  is  considered  to 
be  a  "new"  Inert  ingredient  if  it  is  not 
currently  identified  as  present  in  some 
approved  pesticide  formulation  or  has 
never  been  in  a  previously  registered 
product.  The  minimal  data  generally 
required  to  evaluate  the  risks  posed  by 
the  presence  of  a  new  inert  ingredient  in 
a  pesticide  product  is  a  subset  of  the 
kinds  of  data  typically  required  for 
active  ingredients  under  40  CFR  Part 
158.  A  description  of  the  data  required 
and  guideline  number  as  listed  in  40 
CFR  Part  158  follows: 

Data  Required  To  Evaluate  Risks 
PosEO  BY  Inert  Ingredients  in  Pesti- 
cide Products 


Data  Rbouired  To  Evaluate  Risks 
Posed  by  Inert  Ingredients  in  Pesti- 
cide Products— Continued 


1.  KiMD  OF  Data  Required: 
Resi^  Chemistry: 
Description  o(  ttw  pesticide  or 

type  of  pestictde 

fonnulation(s)  In  which  ttte 
Inert  wiU  be  used  and  ttie 
maximum  percent  t>y  weight 
It  can  occupy  in  any  lomHJla- 

tior_ — 

Description  regarding  ttie  range 
of  use  patterns  arxj  range  of 
concentrations  of  the  inert 
msterlal ' -.. 

2.  KINO  OF  Data  Required: 
Product  Chemistry: 
Description  of  the  chemical  or 

ctiemical  mixture  including 
stnxrtural  formula(e) 

Chemical  Aljstracts  Service 
(CAS)  Registry  Numt>er  and 
file 

Any  tectviical  bulletins  avail- 
able on  the  Inert 

Purpose  of  inert  in  pesticide 
formulation  (le..  solvent. 
emulsifier,  etc.) 


Guideline 

ref.  nuiTit>er 

40  CFR  Part 

158 


171-3 


61-1 


61-1 


61-1 


Discussion  of  possible  tone 
contaminants  such  as  nitros- 
amines,  polynudetf  aromat- 

ics  or  dioxins 

Batch  analyses  • _ - 

Density/specific  gravity 

SolutHlJty 

Vapor  Pressure 

Dissociation  Constant.- - 

OctanolAWater  Partition  Coefft- 

cierrt » _ 

pH. 

Toxicoiog/: 

90-day   feeding    study:    rodent 

and  dog  ' 

Subchfonic  dermal  toxicity  • „ 

Teratology  study  rodent 

Gone  rrxjtation  test 

Structural  chromosomal  aberra- 
tion test 

Other  genotoxic  effects 

3.  Kino  of  Data  Reolureo: 
Ecotoxicotogy:  * 
Acute  96-tor  fish  LCSO  (prefera- 
ble in  raintxm  trout  or  blu»- 

giN) . 

48-hr  LCSO  or  EC50  in  daphnia . 
Avian  oral  LD50  (preferably  in 

mallard  or  bobwhite) 

8-day  avian  dietary  LCSO  (pref- 
erable  in   mallard   or   tiDt>- 

white) 

Emmonmantai  Fate:  • 

Hydrolysis.  « ™ 

Aerobic  soil  metabofism 

Photodegradation  in  water 

Ptrotodegradation  on  soil _ 

Koc  or  Kd 


Guideline 

ref.  numt>er 

40  CFR  Part 

158 


61-3 
62-1 
63-7 
63-8 
63-9 
63-10 

63-11 
63-12 


82-1 

62-2;  82-3 

83-3 

84-2 


64-2 


72-1 
72-2 

71-1 


71-2 

161-1 
162-1 
161-2 
161-3 
163-1 


'  For  use  on  food  crops,  include  wt>ettier 
preharvest  and/or  posttiarvest  application,  or 
use  on   livestock,   and   any   use   restrictions. 

*  Batch  analyses  would  be  required  only  if 
there  are  possible  contaminants  of  concem  or 
if  a  mixture  of  variable  composition  is  in- 
volved. 

*  l(  the  inert  is  used  in  a  food-use  product 
two  subchronic  feeding  studies  will  t>e  re- 
quired. 

*  This  study  may  be  sut)stituted  for  the  90- 
day  feeding  studies  if  only  rton-food  use  is 
proposed.  The  duration  of  a  subchronic 
dermal  study  will  depend  on  the  potential  du- 
ration and  frequency  of  human  exposure. 

*  EcotoKicology  and  environmental  fate  test- 
ing are  required  only  for  formulations  used 
outdoors. 

In  certain  circimistances,  EPA  may 
waive  some  or  all  of  these  data 
requirements,  for  example,  if  the 
apphcant  can  show  that  the  proposed 
new  use  pattern  of  the  inert  ingredient 
will  result  in  little  or  virtually  no 
exposure.  Data  or  use  information 
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should  address  dietary,  groundwater  or 
applicator  exposure,  as  appropriate.  In 
gathering  the  data  to  be  submitted  to  the 
Agency,  the  applicant  should  contact 
manufacturers,  trade  associations,  etc., 
who  may  be  able  to  assist  in  identifying 
appropriate  data.  As  a  minimum, 
applicants  whose  formulations  contain 
new  food-use  inert  ingredients  should 
contact  the  FDA  to  obtain  data  and 
information  on  inert  ingredients  that 
may  have  approved  food  additive  uses. 

In  addition  to  new  inert  ingredients, 
the  data  requirements  and  review 
process  described  above  will  be  used  to 
evaluate  requests  for  additional 
exemptions  from  tolerances  and 
changes  in  exemptions  from  tolerances 
of  inerts  already  cleared  for  food-use 
and  for  exemptions  from  tolerances  for 
existing  inert  ingredients  not  presenUy 
used  on  foods.  The  requirements 
outlined  constitute  our  "base  set"  of 
data  needs.  If  these  studies  indicate 
potential  human  health  concerns  or 
ecotoxicity,  or  potential  groundwater 
contamination,  further  testing  may  be 
required  to  fully  assess  the  risks  and 
defme  acceptable  uses. 

VII.  Proprietary  Inert  Ingredients  or 
Mixtures 

In  the  case  of  some  products,  the 
registrant  is  not  aware  of  the  identity  of 
all  of  the  inert  ingredients.  These 
products  contain  a  substance  (usually  a 
combination  of  several  inert  ingredients) 
which  is  designed  to  perform  a 
particular  function  in  pesticide  products 
(e.g.,  to  act  as  a  solvent  or  emulsifier) 
but  which  is  sold  to  pesticide  registrants 
under  a  trade  name  without  disclosure 
of  the  substance's  constituents.  The 
seller  of  such  a  substance  typically  will 
claim  that  the  identity  of  the 
constituents  is  a  trade  secret.  Many  of 
these  "proprietary  inerts"  are  marketed 
in  this  manner  today.  EPA  has  allowed 
pesticide  products  containing  such 
substances  to  be  registered  if  the 
applicant  for  registration  first  arranged 
to  have  the  supplier  of  the  proprietary 
inert  substance  disclose  its  formula  to 
EPA. 

This  practice  poses  problems  in 
administering  the  data  call-in  and 
labeling  requirements  contemplated  by 
this  Notice.  For  instance,  EPA  may 
know  that  a  proprietary  inert  substance 
contains  a  List  1  inert  ingredient,  but 
may  be  unable  to  disclose  that  fact  to 
the  registrants  of  the  products  that 
contain  the  proprietary  substance.  EPA 
obviously  cannot  require  these 
registrants  to  list  the  inert  ingredient  on 
their  labels,  or  subject  them  to  a  data 
requirement,  until  the  confidentiality 
problem  is  overcome.  The  approaches 
set  forth  below  address  this  problem. 


A.  ExisUng  Registrations 

If  a  product  with  an  existing 
registration  contains  an  inert  of 
toxicological  concern  comprising  part  of 
a  proprietary  inert  ingredient  or  mixture, 
the  Agency  will  request  the  formulator 
of  the  ingredient  or  mixture  to  divulge 
the  presence  and  identity  of  the  inert  of 
toxicological  concern  to  the  registrant  so 
that  the  registrant  can  label  the  product 
properly.  If  the  producer  of  the 
proprietary  ingredient  or  mixture  refuses 
to  divulge  this  information,  the  Agency 
will  require  the  formulator  to  justify  the 
claim  of  confidential  business 
Information  under  40  CFR  Part  2.  If  EPA 
reviews  the  claim  and  determines  that  it 
is  wiUiout  merit,  EPA  will  so  inform  the 
formulator  of  the  ingredient  or  mixt\ire. 
Thereafter,  follovdng  the  appropriate 
procedures  in  EPA  regulations.  EPA  may 
inform  registrants  that  the  proprietary 
inert  ingredient  or  mixture  contains  a 
specific  ingredient.  If  EPA  does  not 
decide  to  disallow  a  CBI  claim,  EPA 
may  none-the-less  require,  under  FIFRA 
section  3(c)(2)(B),  that  the  registi-ant 
provide  EPA  with  information  showing 
that  the  registrant  knows  the 
composition  of  the  proprietary  inert 
ingredient  or  mixture.  In  either  case, 
once  EPA  has  determined  that  a 
registrant  is  aware  that  his  product 
contains  an  inert  of  toxicological 
concern  which  is  present  in  a 
proprietary  inert  ingredient  or  mixture 
used  to  formulate  the  product  EPA  will 
inform  the  registrant  of  the  regulatory 
actions  being  initiated  because  of  the 
presence  of  that  inert  ingredient 

B.  Applications  for  New  Registrations 

If  a  registrant  submits  an  application 
for  a  new  use  or  identical  or  a 
substantially  similar  use  containing  an 
inert  of  toxicological  concern  as  part  of 
a  proprietary  inert  ingredient  or  mixture, 
the  Agency  will  notify  the  registrant  that 
the  product  cannot  be  registered  based 
on  the  inert  ingredients  which  are 
contained  in  the  formulation.  It  will  be 
the  responsibihty  of  the  registrant  to 
contact  the  formulator/supplier  of  any 
proprietary  ingredient  or  mixtures  used 
in  the  pesticide  formulation  and 
determine  the  identity  of  the  inert(8)  of 
toxicological  concern  present  in  the 
pesticide  formulation. 

C.  Registrant's  Ongoing  Responsibility 
for  the  Composition  of  Pesticide 
Products 

Units  VILA,  and  VII.B.  discuss  die 
procedures  the  Agency  will  employ  to 
ensure  that  a  registrant  is  aware  that  his 
product  contains  an  inert  of 
toxicological  concern  as  part  of  a 
proprietary  inert  ingredient  or  mixture. 


With  the  exception  of  knowing  about 
the  presence  of  inerts  of  toxicological 
concern,  the  Agency  does  not  at  diis 
time  plan  to  require  that  an  applicant 
know  or  find  out  the  composition  of  a 
proprietary  Inert  ingredient  or  mixture  in 
order  to  obtain  registration.  An 
applicant  is,  however,  required  to  ensure 
that  the  Agency  is  informed  of  its 
composition  by  its  producer. 

In  addition,  the  Agency  does  hold  a 
registrant  responsible  for  the  certified 
limits  of  each  inert  ingredient  in  his 
product  including  those  that  are  present 
as  part  of  a  proprietary  inert  ingredient 
or  mixture.  An  applicant  who  does  not 
know  the  composition  of  an  Inert 
ingredient  or  mixture,  and  cannot 
persuade  his  supplier  or  producer  to 
disclose  it  may  certify  to  an  upper  and 
lower  limit  of  the  ingredient  or  mixture 
88  introduced  into  his  product.  In  this 
case,  the  fact  that  the  applicant  uses  a 
proprietary  inert  ingredient  or  mi:;ture 
whose  composition  is  not  known  to  him 
does  not  remove  his  responsibility  for 
maintaining  the  composition  of  each  of 
those  inert  ingredients  within  its 
certified  limits  and  assuring  that  the 
composition  of  the  proprietary  inert 
ingredient{8)  or  mixture(s)  he  uses  will 
not  change  over  time.  EPA  believes  that 
a  contractual  arrangement  between 
formulator  and  supplier  is  the  best  way 
to  ensure  that  the  formulator  can  rely  on 
the  composition  of  the  material  received, 
short  of  having  direct  knowledge  of  its 
composition. 

Dated:  April  13, 1987. 

|.A.  Moon, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc  87-8787  Filed  4-21-87;  8:45  am] 
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[OPP-30278;  FRL-318»-«] 

S.C.  Johnson  and  Son,  Inc.; 
Applications  To  Register  Pesticide 
Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  armounces  receipt 
of  applications  to  conditionally  register 
pesticide  products  involving  a  changed 
use  pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  die  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

DATE:  Conunent  by  May  20, 1987. 
address:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30278]  and  the  file  symbol 
to: 


13310 


Federal  Renter  /  Vol.  52.  No.  77  /  Wednesday.  April  22.  1967  /  Notices 


Information  Semces  Section  {TS-757C), 
Program  Management  and  Support 
Division,  Attn:  Product  Manager  (PM) 
17,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460 
In  person,  bring  comments  to:  Rm.  236, 
CM  #2.  Attn:  PM  17.  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Highway.  Arlington,  VA. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  In  Rm.  238  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Arturo  Castillo.  PM  17,  (703-557-2690). 
8UPPL£MENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
conditionally  register  pesticide  products 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(cK4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

L  Products  Involving  a  Changed  Pattern 

1.  File  Symbol:  4822-EOU.  Applicant 
S.C  lohnson  and  Son.  Ina,  1525  Howe 
St.,  Racine,  WI  53403.  Product  name: 
Raid  Fogger  Plus.  Insecticide.  Active 
ingredient:  Fenoxycarb  ethyl  [2-(p- 
phenoxyphenoxy)ethyl]carbamate 
0.60%.  Proposed  classification/Use: 
General.  For  domestic  indoor  use  to 
control  roaches  and  fleas. 

2.  File  Symbol:  4822-GNR.  Applicant: 
S.C.  Johnson  and  Son,  Inc.  Product 
name:  Raid  Roach  and  Ant  Killer  VI 
Plus.  Insecticide.  Active  ingredient: 
Fenoxycarb  1.0%.  Proposed 
classification/Use:  General.  For 
domestic  indoor  use  to  control  roaches 
and  ants. 

3.  File  Symbol:  4822-GNE.  Applicant 
S.C.  Johnson  and  Son,  Inc.  Product 
name:  Raid  Roach  and  Ant  Killer  III 
Plus.  Insecticide.  Active  ingredient 
Fenoxycarb  0.50%.  Proposed 
classification/Use:  General  For 
domestic  indoor  use  to  control  roaches 
and  ants. 


4.  Fie  Symbol:  4822-EOO.  Applicant 
S.C.  Johnson  and  Son,  Inc.  Product 
name:  Raid  Roach  and  Ant  Killer  V  Plus. 
Insecticide.  Active  ingredient 
Fenoxycarb  1.0%.  Proposed 
classification/Use:  General.  For 
domestic  indoor  use  to  control  roaches 
and  ants. 

5.  File  Symbol:  4822-EOL  Applicant 
S.C.  Johnson  and  Son.  Inc.  Product 
name:  Raid  Fogger  II  Plus.  Insecticide. 
Active  ingredient:  Fenoxycarb  1.20%. 
Proposed  classification/Use:  General 
For  domestic  indoor  use  to  control 
roaches  and  fleas. 

6.  File  Symbol:  4822-EOI.  Applicant 
S.C.  Johnson  and  Son.  Inc..  1525  Howe 
St.,  Racine.  WI  53403.  Product  name: 
Raid  Roach  and  Ant  Killer  D  Plus. 
Insecticide.  Active  ingredient 
Fenoxycarb  ethyl  [2-{p- 
phenoxyphenoxy)ethyl]carbamate  O.S%. 
Proposed  classification/ Use:  General 
For  domestic  indoor  use  to  control 
roaches  and  ants. 

7.  File  Symbol:  4822-^07.  Applicant 
S.C.  Johnson  and  Son,  Inc.  Product 
name:  Raid  Roach  and  Ant  Killer  Plus. 
Insecticide.  Active  ingredient 
Fenoxycarb  0.5%.  Proposed 
classification/Use:  General  For 
domestic  indoor  use  to  control  roaches 
and  ants. 

8.  File  Symbol  4822-EOA.  Applicant 
S.C.  Johnson  and  Son,  Inc.  Product 
name:  Raid  Roach  and  Ant  Killer  IV 
Plus.  Insecticide.  Active  ingredient 
Fenoxycarb  1.0%.  Proposed 
classification/Use:  General  For 
domestic  indoor  use  to  control  roaches 
and  ants. 

9.  Pile  Symbol:  4822-EOE.  Applicant 
S.C.  Johnson  and  Son.  Inc.  Product 
name:  Raid  Flea  Killer  IV  plus. 
Insecticide.  Active  ingredient 
Fenoxycarb  0.15%.  Proposed 
classification/Use:  General.  For 
domestic  indoor  use  to  control  roaches 
and  ants.  Notice  of  approval  or  denial  of 
an  application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Re^ster  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  Interested  in 


reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit 

Authority:  7  U.S.C  138. 

Dated:  April  6, 1987. 
Edwin  F.  Hasworth, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 
[FR  Doc.  87-6781  Filed  4-21-87;  8:45  am] 

BILUNG  COOE  »560-S»-M 


[SW  H-FRL-3190-61 

Study  of  Joint  Use  of  Vetiicles  for 
Transportation  of  Hazardous  and 
Nonhazardous  IMaterials 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  aimounces  the 
availability  of  the  report  to  Congress, 
Study  of  Joint  Use  of  Vehicles  for 
Transportation  of  Hazardous  and 
Nonhazardous  Materials.  Section  118(j) 
of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
directs  the  Administrator  of  EPA,  in 
consultation  v«th  the  Secretary  of 
Transportation,  to  conduct  a  study  of 
the  problems  associated  with  the  joint 
use  of  vehicles  for  transportation  of  both 
hazardous  materials  and  to  submit  a 
report,  with  recommendations,  to 
Congress  on  the  results  of  this  study  not 
later  than  180  da^ra  after  the  enactment 
of  SARA.  This  repiort  satisfies  this 
statutory  mandate  in  SARA. 

ADDRESS:  Requests  for  copies  of  the 
report  may  be  addressed  to  the  U.S. 
Environmental  Protection  Agency, 
Public  Information  Center,  PM  211B. 
Washington.  DC  20460  or  call  (202)  646- 
6410.  An  additional  source  for 
availability  is  the  U.S.  Environmental 
Protection  Agency,  Center  for 
Environmental  Research  Information.  26 
West  St.  Clair  St..  Cincinnati,  Ohio 
45268:  Tel  (513)  569-7562. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  K.  Jade  Kooyoomjian.  Senior  Project 
Officer,  Response  Standards  and 
Criteria  Branch.  Emergency  Division 
(WH-548B).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  2046a  or  the  RCRA/ 
Superfund  Hotline  1-800/424-9348;  in 
the  Washington.  DC  metropolitan  area 
at  1-202/382-3000. 

lack  W.  McGraw, 

Deputy  Administrator. 

jFR  Doc  87-9079  Filed  4-21-87:  8.45  am) 
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(OPTS-44019;  FRL-3191-2] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

aoency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  This  notice  announces  test 
data  submissions  received  by  EPA 
during  January-March.  1987  from 
voluntary  industry  testing  programs  on 
certain  chemical  substances  or  groups  of 
chemicals  considered  by  EPA  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA). 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-TOQ).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543,  401  M  St., 
SW..  Washington,  D.C.  20460, 
Telephone:  (202)  554-1404. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  the  EPA  to  issue  a 
notice  in  the  Federal  Register  reporting 


the  receipt  of  test  daU  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a).  In  the  Federal  Register  of 
June  30. 1986  (51  FR  23705),  EPA  issued 
procedures  for  entering  into  Enforceable 
Consent  Agreements  (EGAs)  under 
section  4  of  TSCA  Those  procedures 
provide  that  EPA  will  follow  the 
procedures  specified  in  section  4(d)  in 
providing  notice  of  test  data  received 
pursuant  to  EGAs.  In  addition.  EPA  from 
time  to  time  receives  industry 
submissions  of  test  data  developed 
voluntarily  (Le..  not  under  test  niles  or 
ECAs)  on  chemicals  EPA  has  considered 
for  testing  under  section  4.  Although  not 
required  by  section  4(d),  EPA 
periodically  issues  notices  of  receipt  of 
such  test  data. 

I.  Test  Data  Submissioiu 

lliis  notice  announces  test  data 
submissions  received  during  January- 
March,  1987  from  such  indus^  testing 
programs. 

Table  1  lists  the  chemicals  by  CAS 
No.,  date  received,  submitter,  and  study. 


Table  1— VoLU^^•ARY  Test  Data  Submissions  Under  TSCA  Section  4,  2nd 
Quarter  (January-March)  FY  87 


Chemical 

CAS  No. 

Date 
Rec'd. 

Sut>- 
mitter 

Study 

2-Mercaplo-benzot»iiazole .. 

149-30-4 

3/26/87 

CMA> 

Washing  edicacy  In  removal 
from  Fischer  344  male  arxj 
temaie  rats  doeed  loptcaBy. 

«:-MefcapK>-oeruouita£Oie .. 

14&-30-4 

3/26/87 

CMA 

Washing  efficacy  In  removal 
from     female     guinea     pigs 

2-Mercapto-benzothia2ole 

120-7ft-5 

3/26/87 

CMA 

dosed  topicaRy.a 
Washing    efficacy    In    removal 

disutfide. 

from   Fischer   344   male  and 

2-Mercapto-benzo(tvazole 

120-78-6 

3/26/87 

CMA 

female  rats  dosed  topicaOy. 
Washing    efficacy    In    removal 

disulfide. 

from  (emeie  guinea  pigs 
dosed  topically. 

2-Mercapto-t>enzottvazoie  „ 

148-30-4 

3/26/87 

CMA 

Dtsposrtion  m  Fischer  344  mate 
and  female  rats  dosed  oraUy. 

Catetum  naphthenate 

61789-36-4 

3/30/87 

Sheit 
Oil 
Co 

Two-year  cutaneous  carcirogerv 
idty  staidy  with  oil  addrtive 
SAP  Oil  and  its  carrier  oil  In 
female  STCF  mice. 

Calcium  naphthenate 

61789-36-4 

3/30/87 

Stied 
OH 
Co. 

Sebaceous  gland  Ruppression 
test  with  SAP  011.  an  oil  frac- 
tion, in  female  C3H  mice. 

'  Chennical  Manufacturers  Association. 

EPA  has  established  a  public  record 
for  this  quarterly  receipt  for  data  notice 
(docket  number  OPTS-44019).  This 
record  includes  copies  of  all  studies 
reported  in  this  notice.  The  record  is 
available  for  inspection  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays,  in  the  OPTS  Reading 


Room.  NE-G004, 401  M  St.,  SW., 
Washington,  D.C  20460. 

Dated:  April  13. 1987. 
Joseph  ).  Merenda, 

Director,  Existing  Chemical  Aasesament 

Division. 

(FR  Doc.  87-9074  Filed  4-21-87:  8:45  am) 

BHXMQ  cooe  w*»-ao-« 


COMv 


JNiCATIONS 


Advisory  Committee  for  the  ITU  World 
Administrative  Radio  ConffWKo  on 
the  Use  of  the  Geostationary  Satelttte 
Ort>tt  and  the  Planning  of  the  Space 
Smvices  Utilizing  It  (Space  WARC 
Advisory  Committee);  Main  Committee 
Meeting 

April  14. 1987. 

The  Space  WARC  Advisory 
Committee  will  convene  its  next  meeting 
on  May  21. 1987.  The  Committee  will  be 
reviewing  the  work  of  the  working 
groups  and  will  be  considering 
recommendations  and  advice  to  the 
Commission  concerning  U.S.  Proposals 
and  US.  participation  within  the 
intersessional  work  program  of  the 
International  Telecommunication  Union 
in  preparation  for  the  second  session  in 
1988.  Detail  regarding  the  date,  place 
and  agenda  of  the  meeting  are  provided 
below. 
Chairman:  Ronald  F.  Stowe  (202)  383- 

6433. 
Vice  Chairman:  Stephen  E.  Doyle  (916) 

355-6941. 
Date:  Thursday.  May  21, 1987. 
Time:  6-.30  a jn.-4K)0  pjn. 
Location:  Federal  Commtmlcationa 

Commission  1919  M  Street.  NW., 

Room  856,  Washington.  DC  20554. 
Designated  Federal  Employee:  Thomas 

S.  Tyat  (202)  632-3214. 
Agenda:  (1)  Adoption  of  Agenda.  (2) 

Approval  of  Minutes.  (3)  SUhis  of  ITU 

Preparatory  Activities.  (4)  Working 

Group  Reports.  (5)  Comments  on 

Notice  of  Inquiry.  (6) 

Reconmiendations  for  SWAC  Report. 

(7)  Date  of  Next  Meeting.  (8)  Other 

Business.  (9)  Adjournment. 

For  additional  information,  pleate  contact 
Thomas  S.  Tycz  (202)  634-1860. 

Federal  Cooununications  Commission. 
William  J.  Tricarico, 

Secivtary. 

[FR  Doc.  87-8960  Filed  4-21-87;  6:45  am] 

BiUJNe  COOC  (Tia-Ot-M 


(Report  No.  W-14) 

Window  Notice  for  the  Filing  of  FM 
Broadcaat  Applications 

Released:  April  7. 1987. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment(8)  listed  below  may  be 
submitted  for  filing  diuing  the  period 
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beginning  Apnl  7, 1987,  and  ending 
May  15, 1987,  incluBive.  Selection  of  a 
permittee  from  a  group  of  acceptable 
applicants  will  be  by  the  Comparative 
Hearing  process. 


CHANNn.-M1  A 

Tucson 

AZ 

CHANNIL-tMA 

Columbus 

OH 

CHANMIL-MT  A 

Pine  Bluff  — 

Idyllwild 

Milford 



AR 
CA 
DE 

Gooding' 

ID 

Shelbyvilie.... 

KY 

South  Fort  Polk - 

LA 

Albuquerque  ...,..^...^,„.„^.^ 

NM 

Stillwater  — 

Cameron 

Narrows ........ 

NY 
TX 
VA 

CHANNKL-MTC 

Altamont — 

- 

OR 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

[FR  Doc  87-8970  Filed  4-21-87;  8:45  am] 

BiujNQ  coot  t7ia-oi-« 


«"  r  ding  of  ExcMSiv*  CaMe  TflevWon 

April  3. 1987. 

The  Federal  Communications 
Commission  is  concerned  about  the 
excessive  levels  of  radio  frequency  (RF) 
energy  leaking  from  cable  television 
systems.  Excessive  leakage  can  cause 
harmful  interference  to  communications 
users.  Including  such  safety-of-life 
services  as  aviation,  police,  and  fire.  An 
adequate  monitoring  and  maintenance 
program  by  cable  system  operators  can 
minimize  the  potential  for  interference 
problems. 

FCC  Rule  S  76.605(a)(ll)  specifies  the 
maximum  permissible  RF  leakage  limits. 
Section  76.601  of  the  Rules  requires  that 
cable  television  systems  be  designed, 
installed,  and  operated  in  a  manner  that 
fully  complies  with  FCC  Rules.  To 
ensure  compliance  with  the  leakage 
limits,  cable  system  operators  should 
have  a  regular  program  for  detecting, 
locating,  and  correcting  leakage.  Section 
76.601(b)(1)  requires  most  operators  to 
make  formal  leakage  measurements 
annually.  In  addition,  §§  76.614  and 
76.619(d)  require  an  ongoing  program  of 
monitoring  for  signal  leakage  at  systems 
which  utilize  aviation  frequencies.  This 
program  must  substantially  cover  the 


entire  plant  at  regular  intervals. 
Excessive  leaks  which  are  detected  are 
required  to  be  documented  and  repaired. 

The  quantity  and  level  of  leaks  found 
duriitg  our  inspections  Indicate  that 
many  monitoring  and  maintenance 
programs  are  either  inadequate  or 
nonexistent.  Cable  television  system 
operators  are  expected  to  make 
aggressive  efforts  to  minimize  leakage 
and  comply  with  leakage  limitations. 

Failure  to  provide  an  adequate 
program  of  regular  leakage  monitoring 
and  repair,  as  evidenced  by  system  logs, 
leakage  and  other  information  found 
during  an  FCC  inspection,  may  result  in 
a  monetory  forfeitiire  for  the  willful 
violation  of  FCC  monitoring  rules. 
Leakage  detected  during  an  FCC 
inspection  which  could  have  been 
prevented,  had  an  adequate  monitoring 
provam  existed,  may  be  also  deemed 
willnil  and  result  in  a  forfeiture. 

Questions  concerning  this  matter 
should  be  directed  to  Ron  Parver.  Cable 
Televsion  Branch,  at  20Z-632-748a 

Federal  Communications  Commission. 

WUl^m  ).  Tiicaiica 

Secrgtary. 

[TO  Doc.  87-8971  FUed  4-21-87;  8:45  am] 

MLUNO  COOC  S712-«t-M 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

OfMr  To  Assist  Insurers  In 
Underwrittng  Flood  Insurancs  Using 
th«  Standard  Flood  Insurancs  Ponqr 

AOKNCY:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  to  Offer  to  Assist 
Insurers  in  Underwriting  Flood 
Insurance  Using  the  Standard  Flood 
Insurance  PoUcy. 

summary:  The  Federal  Insurance 
Administration  is  publishing  in  this 
Notice  the  Financial  Assistance/ 
Subsidy  Arrangement  for  1987-1988 
governing  the  duties  and  obligations  of 
insurers  participating  in  the  Write- Your- 
Own  Program  (WYO)  of  the  National 
Flood  Insurance  Program  (NFIP).  The 
Financial  Assistance,  Subsidy 
Arrangement  sets  forth  the 
responsibilities  of  the  Government  to 
provide  financial  and  technical 
assistance  to  the  insurers.  It  is  verbatim 
what  is  set  out  as  Appendix  A  to  44  CFR 
Part  62  and  is  republished  for 
information  and  convenience. 

This  Notice  relates  to  the  final  rules 
which  was  published  in  the  Federal 
Register  on  April  25, 1985,  page  16236, 
regarding  changes  in  the  National  Flood 


Insurance  Program's  regulations  dealing 
with  the  issuance  of  flood  insurance 
pohcies  and  the  adjustment  of  claims 
and  the  establishment  of  a  program  of 
assistanoe  to  private  sector  property 
insurance  companies  in  underwriting 
flood  insurance  using  the  Standard 
Flood  Insurance  Policy.  In  1985,  a  copy 
of  the  offer  to  participate  in  the 
Arrangement  was  incorporated  in  a  final 
rule  and,  this  year,  as  in  1986,  a  copy  of 
the  offer  is  being  published  as  a  Notice. 

date:  The  offer  is  effective  upon 
publication  in  the  Federal  Register.  The 
Financial  Assistance/Subsidy 
Arrangement  is  effective  with  resect  to 
flood  insurance  policies  written  under 
the  Arrangement  with  an  effective  date 
of  October  1. 1987,  and  later. 

St^PLEMENTARY  INFORMATKNi:  By  way 
of  background,  the  Federal  Insurance 
Administration,  working  with  insurance 
company  executives,  FEMA's 
Comptroller's  Office  and  FEMA's  Office 
of  the  Inspector  General,  addressed  the 
operating  and  financial  control 
procedures.  The  Statistical  Plan. 
Accounting  Procedures,  and  the 
Fmancial  Control  Plan  were  specifically 
referenced  in  the  final  rule,  and,  in 
addition,  procedural  manuals  have  been 
issued  by  the  FIA  in  aid  of 
implementation  by  the  WYO  companies 
of  the  procedures  published  in  the  final 
rule,  such  as  the  Flood  Insurance 
Manual,  Flood  Insurance  Adjuster's 
Manual,  Rollover  Procedures  and  FEMA 
Letter  of  Credit  Procedures,  all  of  which 
comprise  the  operating  framework  for 
the  WYO  Program. 
The  purposes  of  this  Notice  are: 

(1)  To  offer,  publicly,  financial 
assistance  to  protect  against 
underwriting  losses  resulting  from 
floods  on  Standard  Flood  Insurance 
Policies  written  by  private  sector 
insurers; 

(2)  To  provide  a  method  by  which  the 
offer  may  be  accepted;  and 

(3)  To  provide  notice  of  the  duties  and 
obligations  under  the  Financial 
Assistance/Subsidy  Arrangement  for 
the  Arrangement  year  1987-88. 

Method  of  Acceptance  of  Offer 

1.  Acceptance  of  this  offer  shall  be  by 
telegraphed  or  mailed  notice  of 
acceptance  or  signed  Arrangement  to 
the  Administrator  prior  to  midnight  EDT 
September  30, 1987. 

2.  The  telegraphed  or  mailed  notice  of 
acceptance  to  the  Administrator  must  be 
authorized  by  an  official  of  the 
insurance  company  who  has  the 
authority  to  enter  into  such 
arrangements. 
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3.  A  duly  signed  ongmai  copy  ol  the 
Notice  of  Acceptance  must  be  on  filed 
with  the  Administrator  by  November  16, 
1987. 

4.  If  (1).  (2)  or  (3)  above  are  not 
satisfied,  the  acceptance  will  be 
considered  by  the  Administrator  as 
conditional  and  the  commitment  of  NFIP 
resources  to  fulfill  the  "Undertaking  of 
the  Government"  under  Article  IV  of  the 
Arrangement  will  take  a  lower  priority 
than  those  needed  to  fulfill  the 
requirement  of  the  other  participating 
insurance  companies. 

5.  Send  all  acceptance  of  this  offer  to: 
FEMA.  Attn:  Federal  Insurance 
Administrator,  WYO  Program. 
Washington,  D.C.  20472. 

Offer  to  Provide  Financial  Assistance 

Pursuant  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968),  42 
U5.C.  4001-4128.  Reorganization  Plan 
No.  3  of  1978  (3  CFR  1978  Comp..  p.  329). 
EO.  12127.  dated  March  31. 1979  (3  CFR 
1979  Comp..  p.  378),  Delegation  of 
Authority  to  Federal  Insurance 
Administration,  subject  to  ail 
regulations  promulgated  thereunder  and, 
to  the  duties,  obligations  and  ri^ts  set 
forth  in  the  Financial  Assistance/ 
Subsidy  Arrangement  as  printed  below, 
the  Federal  Insurance  Administrator, 
hereinafter  referred  to  as  the 
"Administrator",  offers  to  enter  into  the 
Financial  Assistance/Subsidy 
Arrangement  with  any  individual 
private  sector  property  Insurance 
company.  This  offer  is  effective  only  in  a 
state  in  which  such  private  sector 
insurance  company  is  licensed  to  engage 
in  the  business  of  property  insurance. 

Federal  Emergency  Management 
Agency  Federal  Insurance 
Adwinistration  FinanciaJ  Assistance/ 
Subsidy  Arrangement 

Purpose:  To  assist  the  Company  in 
Underwriting  Flood  Insurance  using  the 
Standard  Flood  Insurance  Policy. 

Accounting  Date:  Pursuant  to  section 
1310  of  the  Act,  a  Letter  of  Credit  shall 
be  issued  under  Treasury  Department 
Qrcular  No.  1076,  Revised,  for  piayroent    - 
as  provided  for  herein  from  the  National 
Flood  Insurance  Fund. 

Effective  Date:  October  1. 1987. 

Issued  by:  Federal  Emergency 
Management  Agency.  Federal  Insivance 
Administration.  Washington.  D.C  20472. 

Article  I— Findings,  Purpose,  and 
Authority 

Whereas,  the  Congress  in  its  "Finding 
and  Declaration  of  Purpose"  in  the 
National  Hood  Insurance  Act  of  1968,  a« 
amended,  ("the  Act")  recognized  the 


beneiil  of  having  tbe  National  Flood 
Insurance  Program  (the  Program)  carried 
out  to  the  maximum  extent  practicable 
by  the  private  insurance  industry";  and 

Whereas,  the  Federal  Insurance 
Administration  (FLA)  recognizes  this 
Arrangement  as  coming  under  the 
provisions  of  Section  1310  of  the  Act; 
and 

Whereas,  the  goal  of  the  PIA  is  to 
develop  a  program  with  the  insurance 
industry  where,  over  time,  some  risk- 
bearing  role  for  the  industry  will  evolve 
as  intended  by  the  Congress  (Section 
1304  of  the  Act);  and 

Whereas,  the  Program,  as  presently 
constituted  and  implemented,  is 
subsidized,  and  the  insurer  (hereinafter 
the  "Company")  under  this  Arrangement 
shall  charge  rates  estahshed  by  the  FLA; 
and 

Whereas,  this  Arrangement  will 
subsidize  all  flood  pohcy  losses  by  the 
Company;  and 

Whereas,  this  Financial  Assistance/ 
Subsidy  Arrangement  has  been 
developed  to  involve  individual 
Companies  in  the  Program,  the  initial 
step  of  which  is  to  explore  wrays  in 
which  any  interested  insurer  may  be 
able  to  ivrite  flood  insurance  under  its 
own  name;  and 

Whereas,  one  of  the  primary 
objectives  of  the  Program  is  to  provide 
coverage  to  the  maximum  number  of 
structures  at  risk  and  because  the 
insurance  industry  has  marketing  access 
through  its  existing  facilities  not  directly 
available  to  the  FLA  it  has  been 
concluded  that  coverage  will  be 
extended  to  those  who  would  not 
otherwise  be  insured  under  the  Program; 
and 

Whereas,  flood  insurance  poUdes 
issued  subject  to  this  Arrangement  shall 
be  only  that  insurance  written  by  the 
Company  in  its  own  name  pursuant  to 
the  Act;  and 

Whereas,  over  time,  and  Program  is 
designed  to  inoMMe  indiiAtry 
participation,  and,  accordingly,  reduce 
or  eliniinate  Government  as  the 
principal  vehicle  for  delivering  flood 
insurance  to  the  pnbUc;  and 

Whereas,  the  direct  beneficiaries  of 
thi*  ArraBgeBKnt  win  be  those 
Company  poticjdiolders  and  applicants 
for  flood  insurance  who  otherwise 
would  not  be  covered  against  the  peril 
of  flood 

Now.  therefore,  the  parties  hereto 
mutually  undertake  the  following: 

Article  II— Undertakings  of  the 
Company 

A-ta  order  to  be  eligible  for 
assistance  under  this  Arrangement  the 
Corapariy  shall  be  responsible  for 

1.0  Policy  Administration,  inclitding 


1.1  Community  Eligibility/Rating 
Criteria 

1.2  Policyholder  Eligibility 
Determination 

1.3  Policy  Issuance 

1.4  Policy  Endorsements 

1.5  Policy  Cancellations 
1.8  Pobcy  Correspondence 

1.7  Payment  of  Agents  Commissions 

The  receipt,  recording,  control,  timely 
deposit  and  disbursement  of  funds  in 
connection  with  ail  the  foregoing,  and 
correspondence  relating  to  the  above  in 
accordance  with  the  Financial  Control 
Han  requirements. 

2Ji  Qaims  processing  in  accordance 
with  general  Company  standars.  The 
FIA  Claims  Manual  and  Adjuster 
Management  Outline,  and  Adjuster 
handbook  can  be  used  as  guides  by  the 
Compahy,  along  with  the  National  Flood 
Insurance  Progam  (NFIP)  Write-Your- 
Owm  (WYO)  Financial  Control  Plan. 
Qsima  Questions  and  Answer  Manual, 
the  Flood  Insurance  Claims  Office 
(FICO)  Manual  and  other  instructional 
materials. 
Si>  Reports 

3.1  Monthly  financial  Reporting  and 
Statistical  Transaction  Reporting  shall 
be  in  accordance  with  the  requirements 
of  National  Flood  Insurance  Program 
Statistical  Plan  for  the  Write-Your-Own 
(WYO)  program  and  the  Financial 
Control  Plan  for  business  »vritten  undere 
the  WYO  Program.  These  data  shall  be 
vahdated/edited/audited  in  detail  and 
shall  be  compared  and  balanced  against 
Company  financial  reports. 

3.2  Monthly  financial  reporting  shall 
be  prepared  in  accordance  vrith  the 
WYO  Accounting  Procedures, 

3.3  The  Company  shall  establish  a 
program  of  self  audit  acceptable  to  the 
FIA  or  comply  with  the  self  audit 
program  contained  In  the  Financial 
Control  Plan  for  business  written  under 
the  WYO  Program.  The  Company  shall 
report  the  resulu  of  this  self-audit  to  the 
FIA  annually. 

E  The  Company  shall  use  the 
follovtring  time  standards  of  performance 
as  a  guide: 

1.0  AiVication  Processing— 15  days 
(Note:  If  the  policy  cannot  be  mailed  due 
to  insufficient  or  erroneous  information 
or  insufficient  funds,  a  request  for 
correction  or  added  monies  shall  be 
mailed  within  10  days): 

1.1  Renewal  Processing — 7  days; 

1.2  Endorsement  Processing — 7  days; 

1.3  Cancellation  Processing — 15 
days; 

1.4  Correspoodence,  Simple  and/or 
Status  Inquirie*— 7  days; 

1.5  Correspondence,  Complex 
Inquiries — 20  days; 
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1.6  Supply.  Materials,  and  Manual 
Requests — 7  days; 

1.7  Claims  Draft  Processing — 7  days 
from  completion  of  file  examination; 

1.8  Claims  Adjustment — 45  days 
average  from  receipt  of  Notice  of  Loss 
(or  equivalent]  through  completion  of 
examination. 

1.9  For  the  elements  of  work 
enumerated  above,  the  elapsed  time 
shown  is  from  date  of  receipt  through 
date  of  mail  out.  Days  means  working, 
not  calendar  days. 

In  addition  to  the  standards  for  timely 
performance  set  forth  above,  all 
functions  performed  by  the  Company 
shall  be  in  accordance  with  the  highest 
reasonably  attainable  quality  standards 
generally  utilized  in  the  insurance  and 
data  processing  industries. 

These  standards  are  for  guidance. 
Although  no  immediate  remedy  for 
failure  to  meet  them  is  provided  under 
this  Arrangement,  nevertheless, 
performance  under  these  standards  can 
be  a  factor  considered  by  the  Federal 
Insurance  Administrator  (the 
Administrator]  in  determining  the 
continuing  participation  of  the  Company 
in  the  Program. 

C.  The  Company  shall  coordinate 
activities  and  provide  information  to  the 
FLA  or  its  designee  on  those  occasions 
when  a  Flood  Insurance  Catastrophe 
Office  is  established. 

D.  Policy  Issuance 

1.0    The  flood  insurance  subject  to 
this  Arrangement  shall  be  only  that 
insurance  written  by  the  Company  in  its 
own  name  pursuant  to  the  Act. 

2.0    The  Company  shall  issue  policies 
under  the  regulations  prescribed  by  the 
Administrator  in  accordance  with  the 
Act: 

3.0    All  such  policies  of  insurance 
shall  conform  to  the  regulations 
prescribed  by  the  Administrator 
pursuant  to  the  Act,  and  be  issued  on  a 
form  approved  by  the  Administrator; 

4.0    All  policies  shall  be  issued  in 
consideration  of  such  premiums  and 
upon  such  terms  and  conditions  and  in 
such  States  or  areas  or  subdivisions 
thereof  as  may  be  designated  by  the 
Administrator  and  only  where  the 
Company  is  licensed  by  State  law  to 
engage  in  the  property  insurance 
business; 

5.0    The  Administrator  may  require 
the  Company  to  inunediately 
discontinue  issuing  policies  subject  to 
this  Arrangement  in  the  event 
Congressional  authorization  or 
appropriation  for  the  National  Flood 
Insurance  Program  is  withdrawn. 

E.  The  Company  shall  establish  a 
bank  account,  separate  and  apart  from 
ail  other  Company  accounts,  at  a  bank 
of  its  choosing  for  the  collection. 


retention  and  disbursement  of  funds 
relating  to  its  obligation  under  this 
Arrangement  less  the  Company's 
expenses  as  set  forth  in  Article  III,  and 
the  operation  of  the  Letter  of  Credit 
estaUished  pursuant  to  Article  IV. 
(Reference:  Article  IV,  Section  A).  The 
Company  shall  invest  all  funds  held  in 
the  accounts  established  pursuant 
hereto,  which  funds  are  not  necessary  to 
meet  current  expenditures,  in 
obligations  of  the  United  States 
Govamment.  Such  income  as  is  derived 
from  these  investments  shall  be  utilized 
to  meet  the  obligations  of  the  Company 
pursuant  to  flood  insurance  policies 
issued  hereunder. 

F.  The  Company  shall  investigate, 
adjust,  setUe  and  defend  all  claims  or 
losses  arising  from  policies  issued  under 
this  Arrangement.  Payment  of  flood 
insurance  claims  by  the  Company  shall 
be  binding  upon  the  FIA. 

G.  The  Company  may  market  flood 
insurance  policies  in  any  manner 
consistent  with  its  customary  method  of 
operation. 

Article  III— Loss  Costs,  Expenses, 
Expense  Reimbursement,  and  Premium 
Refunds 

A.  The  Company  shall  be  liable  for 
operating,  administrative  and 
production  expenses,  including  any 
taxes,  dividends,  agent's  commissions  or 
any  board,  exchange  or  bureau 
assessments,  or  any  other  expense  of 
whatever  nature  incurred  by  the 
Company  in  the  performance  of  its 
obligations  under  this  Arrangement. 

B.  The  Company  shall  be  entitled  to 
%vithhold  as  operating  and 
administrative  expenses,  other  than 
agents  or  brokers  commissions,  an 
amount  from  the  Company's  written 
premium  on  the  policies  covered  by  this 
Arrangement  in  reimbursement  of  ail  of 
the  Company's  operating  and 
administrative  expenses,  except  for 
allocated  and  unallocated  loss 
adjustment  expenses  described  in  C 
below,  which  amount  shall  equal  the 
average  of  industry  expense  ratios  for 
"Otiier  Acq."  "Gen.  Exp."  and  'Taxes'* 
as  published  in  the  latest  available  (as 
of  March  15  of  the  prior  Arrangement 
year]  "Best's  Aggregates  and  Averages 
Property  Casualty,  Industry 
Underwriting — by  Lines  for  Fire,  Allied 
Lines,  Farmowners  Multiple  Peril, 
Homeowners  Multiple  Peril,  and 
Commercial  Multiple  Peril  combined 
(weighted  average  using  premiums 
earned  as  weights]  calculated  and 
promulgated  by  the  Administrator. 
Premium  income  net  of  reimbursement 
(net  premium  Income]  shall  be  deposited 
in  a  special  account  for  the  payment  of 


losses  and  loss  adjustment  expenses 
(see  Article  11  Section  E]. 

The  Company  shall  be  entitled  to 
withhold  15.0%  of  the  Company's 
written  premium  on  the  policies  covered 
by  this  Arrangement  as  the  commission 
allowance  to  meet  commissions  and/or 
salaries  of  their  insurance  agents 
brokers,  or  other  entities  producing 
qualified  flood  insurance  applications 
and  other  marketing  expense. 

With  the  agreement  of  the 
Administrator,  the  company  may  pay  3% 
of  the  company's  written  premium  on 
the  policies  covered  by  this 
Arrangement  for  the  right  to  obtain  a 
reimbursement  of  state  or  municipal  tax 
paid  on  the  policies  covered  by  this 
Arrangement. 

C.  Loss  Adjustment  Expenses  shall  be 
reimbursed  as  follows: 

1.  Unallocated  loss  adjustment  shall 
be  an  expense  reimbursement  of  3.3%  of 
the  incurred  loss  (except  that  it  does  not 
include  "incurred  but  not  reported"]. 

2.  Allocated  loss  adjustment  expense 
shall  be  reimbursed  to  the  Company 
pursuant  to  Exhibit  A,  entitled  "Fee 
Schedule." 

3.  Special  allocated  loss  expenses 
shall  be  reimbursed  to  the  Company  for 
only  those  expenses  the  Company  has 
obtained  prior  approval  of  the 
Administrator  to  incur. 

D.  Loss  payments  under  policies  of 
flood  insurance  shall  be  made  by  the 
Company  from  funds  retained  in  the 
bank  account  established  under  Article 
II,  Section  E  and,  if  such  funds  are 
depleted,  from  funds  derived  by  drawing 
against  the  Letter  of  Credit  established 
pursuant  to  Article  IV. 

Loss  payments  may  include  payments 
as  a  result  of  awards  or  judgments  for 
punitive  damages  arising  under  the 
scope  of  this  Arrangement  and  policies 
of  flood  insurance  issued  pursuant  to 
this  Arrangement  provided  that  prompt 
notice  of  any  claim  for  punitive  damages 
is  received  by  the  Assistant 
Administrator  of  the  FlA's  Office  of 
Insurance  Policy  Analysis  and  Technical 
Services,  along  with  a  copy  of  any 
material  pertinent  to  the  claim  for 
punitive  damages. 

E.  Premium  refunds  to  applicants  and 
policyholders  required  pursuant  to  rules 
contained  in  the  National  Flood 
Insuranoe  Program  (NFIP]  "Flood 
Insurance  Manual"  shall  made  by  the 
Company  from  funds  retained  in  the 
bank  account  established  under  Article 
II,  Section  E  and,  if  such  funds  are 
depleted,  from  funds  derived  by  drawing 
against  the  letter  of  Credit  established 
pursuant  to  Article  IV. 
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Article  IV—Undertamngs  oj  me 
Government 

A  Treasury  Financial  Communication 
System  Letter(s)  of  Credit  shall  be 
established  by  die  Federal  Emergency 
Management  Agency  [FEMA)  against 
which  the  Company  may  withdraw 
funds  daily,  if  needed,  pursuant  to 
prescribed  Federal  Reserve  Letter  of 
Credit  procedures  as  implemented  by 
FEMA.  The  amounts  of  the 
authorizations  will  be  increased  as 
necessary  to  meet  the  obligations  of  the 
Company  under  Article  III.  Sections  (C). 
(D),  and  (E).  Request  for  funds  shall  be 
only  when  net  premium  income  and 
income  derived  from  investments  and 
disinvestments  have  been  depleted.  The 
timing  and  amount  of  cash  advances 
shall  be  as  close  as  is  administratively 
feasible  to  the  actual  disbui-sement  by 
the  recipient  organization  for  allowable 
Letter  of  Credit  costs. 

Request  for  payment  on  letters  of 
Credit  shall  not  ordinarily  be  drawn 
more  frequently  than  daily  nor  in 
amounts  less  than  $5,000.  and  in  no  case 
more  than  $5,000,000  unless  so  stated  on 
the  Letter  of  Credit.  This  letter  of  Credit 
may  be  drawn  against  the  Company  for 
any  of  the  following  reasons: 

1.  payment  of  claim  as  described  in 
Article  III.  Section  D;  and 

2.  refunds  to  applicants  and 
policyholders  for  insurance  premium 
overpayment,  or  if  the  application  for 
insurance  is  rejected  or  when 
cancellation  or  endorsement  of  a  pohcy 
results  in  a  premium  refund  as  described 
in  Article  III.  Section  E;  and 

3.  allocated  and  unallocated  Loss 
Adjustment  Expenses  as  described  in 
Article  III,  Section  C. 

B.  The  FIA  shall  provide  technical 
assistance  to  the  Company  as  follows: 

1.  The  FLA's  policy  and  history 
concerning  underwriting  and  claims 
handling. 

2.  A  mechanism  to  assist  in 
clarification  of  coverage  and  claims 
questions. 

3.  Other  assistance  as  needed. 

Article  V — Commencement  and 
Termination 

A.  Upon  signature  of  authorized 
officials  for  both  the  Company  and  the 
FIA,  this  Arrangement  shall  be  effective 
for  the  period  October  1  through 
September  30.  The  FIA  shall  provide 
financial  assitance  only  for  policy 
applications  and  endorsements  accepted 
by  the  Company  during  this  period 
pursuant  to  the  Program's  effective  date, 
underwriting  and  eligibility  rules. 

B.  By  June  1.  of  each  year,  the  FIA 
shall  publish  in  the  Federal  Register  and 
make  available  to  the  Company  the 


terms  Jor  the  re-subscnption  of  this 
Financial  Assistance/Subsidy 
Arrangement.  In  the  event  the  Company 
chooses  not  to  re-subscribe,  it  shall 
notify  the  FL\  to  that  effect  by  the 
following  July  1. 

C.  In  the  event  the  Company  elects 
not  to  participate  tn  the  Program  in  any 
subsequent  fiscal  year,  or  the  FIA 
chooses  not  to  renew  the  Company's 
participation,  the  FIA,  at  its  option,  may 
require  (1)  the  continued  performance  of 
this  entire  Arrangement  for  one  (1)  year 
following  the  effective  expiration  date 
only  for  those  policies  issued  during  the 
original  term  of  this  Arrangement,  or 
any  renewal  thereof,  or  (2)  require  the 
transfer  to  the  FIA  of: 

a.  All  data  received,  produced,  and 
maintained  through  the  life  of  the 
Company's  participation  in  the  Program; 
and 

b.  A  plan  for  the  orderly  transfer  to 
the  FIA  of  any  continuing 
responsibilities  in  administering  the 
policies  issued  by  the  Company  under 
the  Program  including  provisions  for 
coordination  assistance;  and 

c.  All  claims  and  policy  files, 
including  those  pertaining  to  receipts 
and  disbursements  which  have  occiured 
during  the  life  of  each  policy.  In  the 
event  of  a  transfer  of  the  service 
provided,  the  Comcanjj  shall  provide  the 
FLA  with  a  report  showing,  on  a  policy 
basis,  any  amounts  due  from  or  payable 
to  insureds,  agents,  brokers,  and  others 
as  of  the  transition  date. 

D.  Financial  assistance  under  this 
Arrangements  may  be  cancelled  by  the 
FIA  in  its  entirety  upon  30  days  written 
notice  to  the  Company  by  certified  mail 
stating  one  of  the  following  reasons  for 
such  cancellation:  (1)  fraud  or 
misrepresentation  by  the  Company 
subsequent  to  the  inception  of  the 
contract,  or  (2)  nonpayment  to  the  FLA 
may  require  the  transfer  of  data  as 
shown  in  Section  C.  above.  If  transfer  is 
required,  the  unearned  expenses 
retained  by  the  Company  shall  be 
remitted  to  the  FLA. 

F.  In  the  event  that  the  Company  is 
imable  to.  or  otherwise  fails  to.  carry  out 
its  obligations  under  this  Arrangement 
by  reason  of  any  order  or  directive  duly 
issued  by  the  Department  of  Insurance 
of  any  Jurisdiction  to  which  the 
Company  is  subject,  the  Company 
agrees  to  transfer,  and  the  Government 
will  accept,  any  and  all  WYO  policies 
issued  by  the  Company  and  in  force  as 
of  the  date  of  such  inability  or  failure  to 
perform.  In  such  event  the  Government 
will  assume  all  obligations  and 
liabilities  owned  to  policyholders  under 
such  policies  arising  before  and  after  the 
date  of  transfer  and  the  Company  will 
immediately  transfer  to  the  Government 


all  funds  in  its  possession  with  respect 
to  all  such  poMcies  transferred  and  the 
unearned  portion  of  the  Company 
expenses  for  operating,  administrative 
and  loss  adjustment  on  all  such  policies. 

Article  VI— Information  and  Annual 
Statements 

The  Company  shall  furnish  to  the  FIA 
such  summaries  and  analyses  of 
information  in  its  records  as  may  be 
necessary  to  carry  out  the  purposes  of 
the  National  Flood  Insurance  Act  of 
1968,  as  amended,  in  such  form  as  the 
FLA,  in  cooperation  with  the  Company, 
shall  prescribe.  The  Company  shall  be  a 
property/casualty  insurer  domiciled  in  a 
State  or  territory  of  the  United  States. 
Upon  request,  the  Company  shaU  file 
with  the  FLA  a  true  and  correct  copy  of 
the  Company's  Fire  and  Casualty 
Annual  Statement,  and  Insurance 
Expense  Exhibit  or  amendments  thereof, 
as  filed  with  the  State  Insurance 
Authority  of  the  Company's  domiciliary 
State. 

Article  VII— Cash  Management  and 
Accounting 

A.  The  FEMA  shall  make  available  to 
the  Company  during  the  entire  term  of 
this  Arrangement  and  any  continuation 
period  required  by  FLA  pursuant  to 
Article  V,  Section  C.  the  Letter  of  Credit 
provided  for  in  Article  IV  drawn  on  a 
repository  bank  within  the  Federal 
Reserve  System  upon  which  the 
Company  may  draw  for  reimbursement 
of  its  expenses  as  set  forth  in  Article  IV 
which  exceed  net  written  premiums  and 
interest  income  collected  by  the 
Company  from  the  effective  date  of  this 
Arrangement  or  continuation  period  to 
the  date  of  the  draw. 

B.  At  the  end  of  each  fiscal  year,  the 
Company  shall  remit  to  the  FLA  any 
funds  in  excess  of  those  required  to 
meet  expenses  for  loss  and  loss 
adjustment.  Such  Habilities  shall  be 
defined  as  liabilities  established  for 
case  reserves  and  reserves  established 
for  losses  incurred  but  not  reported,  plus 
$5,000. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  any 
subsequent  fiscal  year,  the  Company 
and  FlA  shall  make  a  provional 
setUement  of  all  amounts  due  or  owing 
within  three  months  of  the  termination 
of  this  Arrangement.  This  settlement 
shall  include  net  premiumns  collected, 
funds  drawn  on  the  Letter  of  Credit,  and 
reserves  for  outstanding  claims.  The 
Company  and  FLA  agree  to  make  a  final 
settlement  of  accounts  for  all  obligations 
arising  from  this  Arrangement  within  18 
months  of  its  expiration  or  termination, 
except  for  contingent  liabilities  which 
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snau  De  iisiea  oy  me  company.  At  the 
time  of  final  settlement,  the  balance,  if 
any,  due  the  FIA  or  the  Company  shall 
be  remitted  by  the  other  immediately 
and  the  operating  year  under  this  a 
arrangement  shall  be  closed. 

Article  VIII— Arbitration 

A  If  any  misunderstanding  or  dispute 
arises  between  the  Company  and  the 
FIA  with  reference  to  any  factual  issue 
under  any  provisions  of  this 
Arrangement  or  with  respect  to  the 
FlA's  no-renewal  of  the  Company's 
participation,  other  than  as  to  legal 
liability  under  or  interpretation  of  the 
standard  flood  insurance  policy,  such 
misunderstanding  or  dispute  may  be 
submitted  to  arbitration  for  a 
determination  which  shall  be  binding 
upon  approval  by  the  FIA  The  Company 
and  the  FIA  may  agree  on  and  appoint 
an  arbitrator  who  shall  investigate  the 
subject  of  the  misunderstanding  or 
dispute  and  make  a  determination.  If  the 
Company  and  the  FIA  cannot  agree  on 
the  appointment  of  an  arbitrator,  then 
two  art>itrators  shall  be  appointed,  one 
to  be  chosen  by  the  Company  and  one 
by  the  FIA 

The  two  arbitrators  so  chosen,  if  they 
are  unable  to  reach  an  agreement  shall 
select  a  third  arbitrator  who  shall  act  as 
umpire,  and  such  umpire's 
determination  shall  become  tinal  only 
upon  approval  by  the  FIA. 

The  Company  and  the  FIA  shall  bear 
in  equal  shares  all  expenses  of  the 
arbitration.  Findings,  proposed  awards, 
and  determinations  resulting  from 
arbitration  proceedings  carried  out 
under  this  section,  upon  objection  by 
FIA  or  the  Company,  shall  be 
inadmissiable  as  evidence  in  any 
subsequent  proceedings  in  any  court  of 
competent  jurisdiction. 

This  Article  shall  indefinitely  succeed 
the  term  of  this  Arrangement 

Article  IX— Errors  and  Omissions 

The  parties  shall  not  be  Uable  to  each 
other  for  damages  caused  by  ordinary 
negligence  arising  out  of  any  transaction 
or  other  performance  under  this 
Arrangement  nor  for  any  inadvertent 
delay,  error,  or  omission  made  in 
connection  with  any  transaction  under 
this  Arrangement  provided  that  such 
delay,  error,  or  omission  is  rectified  by 
the  responsible  party  as  soon  as 
possible  after  discovery. 

Article  X— Officials  Not  to  Benefit 

No  Member  or  Delegate  to  Congress, 
or  Resident  Commissioner,  shall  be 
admitted  to  any  share  or  part  of  this 
Arrangement  or  to  any  benefit  that  may 
rise  therefrom:  but  this  provision  shall 
not  be  construed  to  extend  to  this 


Arrangement  if  made  with  a  corporatioa 
for  its  general  benefit 

Artick  XI— Offset 

At  the  settlement  of  accounts  the 
Company  and  the  FIA  shall  have,  and 
may  txercise,  the  right  to  offset  any 
balance  or  balances,  whether  on 
account  of  premiums,  commissions, 
losses,  loss  adjustment  expenses, 
salvage,  or  otherwise  due  one  party  to 
the  o&er,  its  successors  or  assigns, 
hereunder  or  under  any  other 
Arrangements  heretofore  or  hereafter 
entered  into  between  the  Company  and 
the  FIA  This  right  of  offset  shall  not  be 
affected  or  diminished  because  of 
insolvency  of  the  Company. 

All  debts  or  credits  of  the  same  class, 
whether  liquidated  or  unliquidated,  in 
favor  of  or  against  either  party  to  this 
Arrangement  on  the  date  of  entry,  or 
any  order  of  conservation,  receivership, 
or  liquidatipn,  shall  be  deemed  to  be 
mutual  debts  and  credits  and  shall  be 
offset  with  the  balance  only  to  be 
allowed  or  paid.  No  offset  shall  be 
allowed  where  a  conservator,  receiver, 
or  hquidator  has  been  appointed  and 
where  an  obligation  was  purchased  by 
or  transferred  to  a  party  hereunder  to  be 
used  as  an  offset.  Although  a  claim  on 
the  part  of  either  party  against  the  other 
may  be  unliquidated  or  undetermined  in 
amount  on  the  date  of  the  entry  of  the 
order,  such  claim  will  be  regarded  as 
being  in  existence  as  of  the  date  of  such 
order  and  any  credits  or  claims  of  the 
same  class  then  in  existence  and  held 
by  the  other  party  may  be  offset  against 
it 

Article  XII— Equal  Opportunity 

The  Company  shall  not  discriminate 
against  any  applicant  for  insurance 
because  of  race,  color,  religion,  sex,  age. 
handicap,  marital  status,  or  national 
origin. 

Article  XIII— Restriction  on  Other  Flood 

Insurance 

As  a  condition  of  entering  into  this 
Arrangement  the  Company  agrees  that 
in  any  area  in  which  the  Administrator 
authorizes  the  purchase  of  flood 
insurance  pursuant  to  the  Program,  all 
flood  insurance  offered  and  sold  by  the 
Company  to  persons  eligible  to  buy 
pursuant  to  the  Program  for  coverages 
available  under  the  Program  shall  be 
written  pursuant  to  this  Arrangement 

However,  this  restriction  applies 
solely  to  policies  providing  only  flood 
insurance,  it  does  not  apply  to  pohcies 
provided  by  the  Company  of  which 
flood  is  one  of  the  several  perils 
covered,  ot  where  the  flood  insurance 
coverage  amount  is  over  and  above  the 


limits  of  liability  available  to  the  insured 
under  the  Program. 

Article  XIV— Access  to  Books  and 
Records 

The  FIA  and  the  Comptroller  General 
of  the  United  States,  or  their  duly 
authorized  representatives,  for  the 
purpose  of  investigation,  audit  and 
examination,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  Company  that  are  pertinent  to  this 
Arrangement.  The  Company  shall  keep 
records  which  fully  disclose  all  matters 
pertinent  to  this  Arrangement,  including 
premiums  and  claims  paid  or  payable 
under  policies  issued  pursuant  to  this 
Arrangement.  Records  of  accounts  and 
records  relating  to  financial  assistance 
shall  be  retained  and  available  for  three 
(3)  years  after  final  settlement  of 
accounts,  and  to  financial  assistance, 
three  (3)  years  after  final  adjustment  of    ■ 
such  claims.  The  FIA  shall  have  access 
to  policyholder  and  claim  records  at  all 
times  for  purposes  of  the  review, 
defense,  examination,  adjustment  or 
investigation  of  any  claim  under  a  flood 
insurance  policy  subject  to  this 
Arrangement. 

Article  XV— Compliance  with  Act  and 
Regulations 

This  Arrangement  and  all  policies  of 
insurance  issued  pursuant  thereto  shall 
be  subject  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968.  as 
amended,  the  Flood  Disaster  Protection 
Act  of  1973.  as  amended,  and 
Regulations  issued  pursuant  thereto  and 
all  Regulations  affecting  the  work  that 
are  issued  pursuant  thereto,  during  the 
term  hereof. 

Article  XVI— Relationship  Between  the 
Parties  (Federal  Government  and 
Company)  and  the  Insured 

Inasmuch  as  the  Federal  Government 
is  a  guarantor  hereunder,  the  primary 
relationship  between  the  Company  and 
the  Federal  Government  is  one  of  a 
fiduciary  nature,  i.e.,  to  assure  that  any 
taxpayer  funds  are  accounted  for  and 
appropriately  expended. 

The  Company  is  not  the  agent  of  the 
Federal  Government.  The  Company  is 
solely  responsible  for  its  obligations  to 
its  insured  under  any  flood  policy  issued 
pursuant  hereto. 

In  witness  whereof,  the  parties  hereto  have 

accepted  this  Arrangement  on  tliis day 

of 1986. 

Company 
The  Urtted  States  of  America  Federal 
Emergency  Management  Agency. 

by 

(Title) 
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Fee  Scheduu— Continued 


(Title) 

Notice  of  Acceptance  for  Federal 
Emergency  Management  Agency 
Federal  Insurance  Administration 

Financial  Assistance/Subsidy 
Arrangement  (Arrangement) 

Whereas,  in  1986.  there  was  published 
a  Notice  of  Offer  by  the  Federal 
Emergency  Management  Agency  to 
enter  into  a  Financial  Assistance/ 
Subsidy  Arrangement  {hereafter,  the 
Arrangement). 

Whereas,  the  above  cited 
Arrangement,  as  published  in  and 
reprinted  from  the  Federal  Register, 
does  not  provide  sufficient  space  to  type 
in  the  name  of  the  company. 

Whereas,  the  Arrangement  may 
include  several  individual  companies 
within  a  Company  Group  and  the 
Arrangement  as  published  in  and 
reprinted  from  the  Federal  Register  does 
not  provide  sufficient  space  to  type  in  a 
list  of  companies. 

Therefore,  the  parties  hereby  agree 
that  this  Notice  of  Acceptance  form  is 
incorporated  into  and  is  an  integral  part 
of  the  entire  Arrangement  and  is 
substituted  in  place  of  the  signature 
block  contained  in  the  Federal  Register 
under  Article  XVI  of  the  Arrangement. 
The  above  mentioned  Arrangement  is 
effective  in  the  States  in  which  the 
insurance  companyfies)  listed  below  is 
(are)  duly  Hcensed  to  engage  in  the 
business  of  property  insurance: 


In  witness,  whereof,  the  parties  hereto 
have  accepted  the  Arrangement  on  this  _ 
day  of , 

The  United  States  of  America,  Federal 
Emergency  Management  Agency. 

By:  

Title:  

By:  

Title:  


Exhibit  A 


Fee  ScHEDUt^ 


Range  (l>y  covered  loss) 

Fee 

Erroneous  assagmrant _ 

CWP 

$001  10  $200.00 _      

$40.00 
70.00 
70  00 

$200  0110  $400  00.... _.      

90  00 

$400  01  10  $600  00  __   ..       _ 

110  00 

Sfioo  01  in  j«no  no 

130  00 

$80001  to  $100000    

$1.000  01  to  $1.500.00 ._.    . 

150.00 
16000 

$1  soo  01  m  $7  nnn  nn       

20000 

$2.000  01  to  $2.500.00...    _     .       

220  00 

$2,500.01  to  $3,000.00    _ 

24a00 

Range  (by  covered  loes) 

Fee 

$3,000  01  10  $3,500  00  .. 

$3,500  01  to  $4  000  00              

28000 

$4,000  01  to  $4,500  00...         ..     .      _ 

300  00 

$4.50001  to  $5.000 00   

$6.00001  loieononn 

350  00 

$6,000  01  to  $7,000  00         ,     , 

370  00 

$7.000  01  to  $8.000  00 

38000 
400  00 

$8,000  01  to  $B  000  no        

$8.000  01  to  $10  000  nn 

$10.000  01  to  $15  000  on 

460XX} 

$15iX)001  toS^OOOOOO             ,     ,, 

$20,000  01  to  $25  000  no 

520iX) 

$26.000  01  to  $30  000  00 

550  00 

$30,000  01  to  $36.000  00 

560  00 

$35,000.01  to  $40  nno  nn 

61000 

$40,000.01  to  $45  nno  no 

640  DO 

$45,000  01  to  $50  nno  nn 

$50.000  01  to  $75,000  00 

800  00 

$75.000  01  to  $100  000  00 

950  00 

$100,00001  to  $125,000,00                      .     .. 

1  100  00 

$125,000.01  to  $150,000.00            _    _. 

1,250  00 

$150.000  01  to  $176.000  00 

1,400.00 
1.560.00 
1  700.00 

$i75.00aoi  to$?oonnnnn 

$200,000.01  to  hmtfm                        

Allocated  fee  schedule  entry  value  is 
the  covered  loss  under  the  policy  based 
on  the  standard  deductibles  ($500  and 
$50)  and  limited  to  the  amount  of 
insurance  purchased. 
Harold  T.  Dury«e, 
Federal  Insurance  Administrator. 
(FR  Doc  87-8990  Filed  4-21-«7;  6:45  am) 

BNJJNO  COOe  (TW-OI-M 


FEDERAL  RESERVE  SYSTEM 

Citicorp;  Proposal  To  Underwrite  ar>d 
Deal  In  Commorciai  Paper  to  a  Limited 
Extent 

Citicorp,  New  York,  New  Yoric,  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  5  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  for  permission  to  engage  de 
novo  through  its  wholly  owned 
subsidiary.  Citicorp  Securities.  Inc. 
("CSI"),  in  the  activities  of  underwriting 
and  dealing  in,  to  a  limited  degree, 
commercial  paper  to  the  extent  that 
such  security  is  ciurently  eligible  for 
ownership,  but  not  for  underwriting  or 
dealing  in  by  member  banks. 

CSI  ciurently  underwrites  and  deals 
in  securities  that  member  banks  are 
permitted  to  inderwrite  and  deal  in 
under  the  Glass-Steagali  Act  ("eligible 
securities'*)  (U.S.  government  securities, 
general  obligations  of  states  and 
municipalities  and  certain  money 
market  instruments),  as  permitted  by 
8  225.25(b)(16)  of  Regulation  Y  (12  CFR 
225.25{b){16)). 

CSI  would  conduct  these  activities  on 
a  nationwide  basis  from  its  offices 
located  in  New  York,  Houston.  San 
Franscisco,  Miami  and  Chicago. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 


holding  Company  may,  with  Board 
approval,  engage  in  any  activity  "which 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  "Hie  Board  has 
previously  approved  underwriting  and 
dealing  in  commercial  paper  by  a  bank 
holding  company  in  The  Chase 
Manhattan  Corporation,  73  Federal 

Reserve  Bulletin (Order  dated 

March  18. 1987). 

In  determining  whether  a  particular 
activity  is  a  prop>er  incident  to  banking, 
the  Board  considers  whether  the 
performance  of  the  activity  by  an 
affiliate  of  a  holding  company  can 
reasonably  be  expected  to  produce 
benefits  to  the  pubhc  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efTidency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest 
or  imsound  banking  practices.  Citicorp 
maintains  that  permitting  if  it  engage  in 
the  proposed  activities  would  be 
procompetitive  and  would  establish  a 
new  source  of  income,  increase  liquidity 
of  bank  balance  sheets,  and  thereby 
increase  bank  safety  and  soundness.  In 
addition,  Citicorp  believes  the  proposal 
would  not  result  in  adverse  effects. 

The  application  presents  issues  under 
section  20  of  the  Glass-Steagall  Act  (12 
U.9.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  Citibank,  with  a 
firm  that  is  "engaged  principally"  in  the 
"underwriting,  public  sale  or 
distribution"  of  securities. 

Citicorp  states  that  it  would  not  be 
"engaged  principally"  in  such  activities 
on  the  basis  of  restrictions  that  would 
limit  the  amount  of  the  proposed  activity 
relative  to  the  total  business  conducted 
by  CSI  relative  to  the  total  market  in 
such  activity. 

Citicorp  has  committed  that  it  will 
limit  CSI's  proposed  activities  with 
regard  to  commercial  paper  according  to 
the  same  percentage  limitations  as 
contained  in  its  application  of  March, 
1985,  regarding  other  investment 
securities  (50  FR  20847).  Under  these 
limitation,  Citicorp  would  limit  the  sales 
volume  of  CSI's  proposed  activities  in 
the  first  year  to  no  more  than  five 
percent  of  CSI's  total  underwriting  and 
dealing  in  all  securities  (both  eligible 
and  ineligible),  to  no  more  than  seven 
percent  in  the  second  year,  and  to  no 
more  than  ten  percent  beginning  in  the 
third  year.  Citicorp  further  commits  to 
limit  CSI's  underwriting  of  commercial 
paper  in  any  calendar  year  to  three 
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percent  of  the  total  amount  of  such 
securities  underwritten  domestically  by 
all  firms  during  the  previous  calendar 
year  and  will  limit  CSl's  dealing 
activities  so  that  at  no  time  will  CSI  hold 
for  dealing  commercial  paper  in  excess 
of  three  percent  of  the  total  amount  of 
commercial  paper  underwritten  by  all 
firms  domestically  during  the  previoiu 
calendar  year. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  section 
262.3(e]  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  of 
the  Federal  Reserve  Bank  of  New  York. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551.  not  later  than  May  8. 1987. 

Board  of  Governors  of  the  Federal  Res«fve 
System.  April  20. 1987. 
famMMcAfa*. 

Associate  Sscretary  of  the  Board 
[FR  Doc  87-0231  Filed  4-21-87;  8:58  am] 

MLLMO  cooc  saie-ei-a 


DEPARTMENT  OF  HEALTH  AND 

HUMAK  SERV5CES 

Sta-  rganlzation.  Functions 

anc  ^t,  k'^i       s  of  Authority;  Public 
Health  Seryic« 

Part  H,  Public  Health  Service  (PHS). 
of  the  Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
of  the  Department  of  Health  and  Human 
Services  is  amended  to  revise  Chapter 
HA  (Office  of  the  Assistant  Secretary 
for  Health)  and  Chapter  HC  (Centers  for 
Disease  Control).  This  revision  will 
reflect  the  transfer  of  the  National 
Center  for  Health  Statistics  (NCHS) 
from  the  Of&ce  of  the  Assistant 
Secretary  for  Health  (OASH)  to  the 
Centers  for  Disease  Control  (CDC).  TTiis 
transfer  will  strengthen  the  national 
Center  for  Health  Statistics  by  placing  it 
in  an  organization  environment  more 
closely  related  to  its  mission  and 
orientation.  Specifically: 

(1)  The  statement  of  the  Office  of  the 
Assistant  Secretary  for  Health  (42  FR 
61318,  December  2. 1977,  as  amended 
most  recently  at  52  FR  1972-73,  January 
16, 1987)  is  amended  to  delete  the  title 
and  statement  for  the  National  Center 
for  Health  StatisUcs  (HAS).  The 
responsibilities  of  this  Center  are 
transferred  to  the  Centers  for  Disease 
Control. 

(2)  The  statement  for  the  CDC  (45  FR 
6777^-67776.  October  14. 1980  and 
corrected  at  45  FR  69296.  October  20. 


1960,  as  amended  most  recently  at  52  FR 
6221.  March  2. 1967)  is  amended  to 
reflect  the  transfer  of  functions  of  the 
National  Center  for  Health  Statistics  to 
the  Centers  for  Disease  Control. 

Office  of  the  Assistant  Secretary  for 
Heallh 

Under  Part  H,  Chapter  HA.  Office  of 
the  Assistant  Secretary  for  Health,  HA~ 
10,  Organization,  delete  item  (11),  NCHS 
(HAS).  Renumber  items  (12)  through  (17) 
as  items  (11)  through  (16). 

Under  Section  HA-20,  Functions, 
delete  the  title  and  statement  for  the 
National  Center  for  Health  StatisUcs 
(HASJ. 

Section  HA-30,  Delegations  of 
Authority.  Ail  delegations  and 
redelegations  of  authority  made  to  PHS 
officials  which  were  in  effect  prior  to  the 
effective  date  of  this  reorganization 
shall  continue  in  effect  pending  further 
redelegations. 

Centers  for  Disease  Control 

Under  Part  H,  Chapter  HC,  Centers 
for  Disease  Control,  Section  HC-B, 
Organization  and  Functions,  after  (HCR) 
add  die  follovdng  title  and  statement  for 
the  National  Center  for  Health 
Statistics: 

National  Center  for  Health  Statistics 
(HCS).  (1)  Provides  national  leadership 
in  health  statistics  on  vital  events  and 
health  activities,  including  the  physical 
mental,  and  physiological 
characteristics  of  the  population,  illness, 
injury,  impairment,  the  supply  and 
utilization  of  health  facilities  and 
manpower,  the  operations  of  the  health 
services  system:  Health  costs  and 
expenditures,  changes  in  the  health 
status  of  people,  and  environmental 
social  and  other  health  hazards;  (3) 
administers  the  Cooperative  Health 
Statistics  System;  (4)  stimulates  and 
conducts  basic  and  applied  research  in 
health  data  systems  and  statistical 
methodology;  (5)  coordinates  to  the 
maximum  extent  feasible,  the  overall 
health  statistical  and  epidemiological 
activities  of  the  program  and  agencies  of 
PHS  and  provides  technical  assistance 
in  the  planning,  management  and 
evaluation  of  statistical  programs  of 
PHS;  (6)  maintains  operational  liaison 
with  statistical  units  of  other  health 
agencies,  public  and  private,  and 
provides  technical  assistance  within  the 
limitations  of  staff  resources;  (7)  fosters 
research,  consultation  and  training 
programs  in  international  statistical 
activities;  (8)  participates  in  the 
development  of  national  health  statistics 
policy  with  other  Federal  agencies;  (9) 
directs  the  environmental  and 
epidemiological  statistics  programs  of 
the  Center,  and  (10)  in  its  role  as  the 


Government's  principal  general-purpose 
health  statistics  organization  as 
designated  by  the  Office  of  Management 
and  Budget,  provides  the  Assistant 
Secretary  for  Health  with  consultation 
and  advice  on  statistical  matters. 

Approval  Date:  April  2, 1987. 
Otis  R.  Bowen,  M.D., 
Secretary. 
(FR  Doc.  87-8993  Filed  4-21-67;  8:45  amj 
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NaUonal  Institutes  of  Healtti 

National  Canter  for  Nursing  Researcti; 
Advisory  Council  Masting 

Pursuant  to  Pub.  L  92-483,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Center  for  Nursing  Research 
Advisory  Council  National  Center  for 
Nursing  Research.  June  8-9. 1987. 
Building  31C  Conference  Room  10, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  Jxme  8,  from  9:00  am  to  recess. 
Agenda  items  to  be  discussed  will 
include  the  Director's  Report,  the 
Federal  Budget  process.  Human  and 
Animal  Welfare,  Freedom  of 
Information  Act  and  the  Privacy  Act, 
and  Nursing  Research  Priorities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.  Code  section 
10(d))  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  9, 9:00 
am  to  coihpletion  of  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  meeting  will  be  open  on  June  9, 
immediately  following  the  review  of 
applications,  if  any  policy  issues  are 
raised  which  need  further  discussion. 

Mrs.  Ruth  K.  Aladj,  Executive 
Secretary,  National  Center  for  Nursing 
Research  Advisory  Council,  National 
Institutes  of  Health.  Building  36A.  Room 
B2E17,  Bethesda.  Maryland  20894,  (301) 
496-0523.  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request 
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Dated:  April  13, 1987. 
Betty  |.  Boveridge. 

Committee  Management  Officer,  NIH. 
|FR  Doc.  87-9048  Rled  4-21-87;  8:45  ami 
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National  Cancer  Instttute;  Meeting  of 
the  Cancer  Research  Manpower 
Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Research  Manpower  Review 
Cotnmittee.  National  Cancer  Institute. 
National  Institutes  of  Health.  ]une  18-19. 
1987.  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  June  18  at  8.30  a.m.  to  9  a.m.  to 
discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to  the 
public  on  June  18  from  9  a.m.  to  recess 
and  on  }une  19  at  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  of  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden.  Committee 
Management  Officer,  NCI,  Building  31. 
Room  10A06,  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda, 
Maryland  20892  (301/496-5708)  wiU 
provide  summary  of  the  meeting,  roster 
of  Committee  members,  and  substantive 
program  information  upon  request 

Ms.  Cynthia  Sewell,  Executive 
Secretary,  Westwood  Building.  5333 
Westbard  Avenue,  Room  838,  Bethesda, 
Maryland  20892  (301/496-7721)  will 
provide  other  information  pertaining  to 
the  meeting. 

Dated:  April  13. 1987. 
Betty  J.  BAvnridga, 

Committee  Management  Office.  NIH. 
[FR  Doc  87-«M5  Filed  4-21-87;  8:45  mm\ 
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National  Cancar  Institute;  Notice  ol 
Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Control  Grant  Review 
Committee,  National  Cancer  Institute. 
on  April  2&-May  1, 1987.  Holiday  Inn. 


Crowne  Plaza,  1750  Rockville  Pike. 
Rockville,  Marj'land  20852. 

This  meeting  will  be  open  to  the 
public  on  April  29  from  7:30  p.m.  to  8 
p.m.  to  review  administrative  details. 
Attendance  by  the  public  v«ll  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552(c)(4)  and  552(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  April  29  from  approximately  8 
p.m.  to  recess,  and  from  8  a.m.  on  April 
30  to  adjournment  on  May  1  for  the 
review,  discussion  and  evaluation  of 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  pwtentable  material 
and  personal  information  concerning 
individuals  associated  with  Ae 
applications  disclosure  of  which  would 
constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden.  the 
Committee  Management  OfRcer, 
National  Cancer  Institute,  Building  31, 
Room  lOAOa,  National  Institutei  of 
Health.  Bethesda.  Maryland  20205  (301/ 
496-S70B)  will  pro-.^ds  yjmmaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request 

Dr.  Carolyn  Strete,  Executive 
Secretary.  Cancer  Control  Grant  Review 
Committee.  National  Cancer  Institute. 
Westwood  Building,  Room  810,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-2378)  will  furnish 
substantive  program  inforraation. 

This  notice  is  being  pubhsbed  less 
than  15  days  prior  to  the  meeting  due  to 
the  late  arrival  of  80  grant  applications 
which  are  to  be  reviewed  at  the  next 
National  Cancer  Advisory  Board 
Meeting. 

(Catalog  of  ¥edeta\  Doofiestic  Assistanoi 
number  13.399.  proiect  grants  and  contracts  in 
cancer  control.  Natioaal  Institutes  of  Health] 

Dated:  April  13. 1987. 
Betty  |.  Bevaridga: 
Committee  Managment  Officer,  NIH. 
[FR  Doc.  87-0042  Filed  4-^1-87;  &45  am] 
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National  Cancer  Institute;  Meeting  of 
the  Fredertclc  Cancer  Research  Facility 
Advisory  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Frederick  Cancer  Research  Facility 
Advisory  Committee,  National  Cancer 
Institute,  May  7-8, 1987,  Building  549, 
Executive  Board  Room,  at  the  Frederick 
Cancer  Research  Facility,  Frederick. 
Maryland  21701. 

The  meeting  will  be  open  to  fte  public 
on  May  7  from  6:30  a.m.  to  9:30  a.m.  to 


discuss  administrative  matters,  future 
meetings,  and  to  hear  the  Deputy 
Director's  report  on  items  of  interest  to 
NCI  and  the  Committee.  Attendance  by 
the  public  vnW  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  May  7  from  9:30  a.m.  to  recess 
and  on  May  8  from  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  research  being 
conducted  by  the  Basic  Research 
Program.  Molecular  Mechanisms  of 
Carcinogenesis  Laboratory.  These 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  lOAoe, 
National  Institutes  ojf  Health.  Bethesda. 
Maryland  20892  (301.  496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  Cedric  W.  Long.  Executive 
Secretary,  Frederick  Cancer  Research 
Facility  Advisory  Committee.  National 
Cancer  Institute.  Frederick  Cancer 
Research  Facility.  Building  427, 
Frederick.  Maryland  21701  (301.  6d8- 
1108)  will  provide  substantive  program 
information  upon  request 

Dated:  April  13. 1987. 
Betty  }.  Bevaridg*. 

CummjUee  Maaageaient  Officer,  NIH. 
[FR  Doc.  87-9043  Filed  4-21-87;  8.4S  am] 
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National  Institutes  of  HeaRh;  National 
Heart,  lomg,  and  Blood  Instttute; 
Meeting  of  the  Heart,  Lung,  and  Blood 
Research  Review  Committee  A 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Heart 
Lung,  and  Blood  Research  Review 
Committee  A,  National  Heart  Lung,  and 
Blood  Institute.  Natioaal  Institutes  of 
Health,  on  June  2S-2&  1987.  in  Building 
31,  Conference  Room  7. 9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  25  from  8  a.m.  to 
approximately  10  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  ctnrent  status  of 
the  National  Heart  Lung,  and  Blood 


^332'* 
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Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C,  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  ]une  25,  from  approximately  10 
a.m.  until  adjournment  on  )une  26  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31.  Room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496^236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  Peter  M.  Spooner,  Executive 
Secretary,  Heart,  Lung,  and  Blood 
Research  Review  Committee  A. 
Westwood  Building,  Room  554,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  phone  (301)  496-7265.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837.  Heart  and  Vascular 
Diseases  Research:  13.836,  Lung  Diseases 
Research;  National  Institutes  of  Health) 

Dated:  April  13. 1987. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-9466  Filed  4-21-87;  8:45  am) 
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National  Heart  Lung,  and  Blood 
Institute,  Meeting  of  the  Heart,  Lung, 
and  Blood  Research  Review 
Committee  B 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Heart 
Lung,  and  Blood  Research  Review 
Committee  B,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892,  on  June  25. 1987.  in 
Building  31,  Conference  Room  9. 

This  meeting  will  be  open  to  the 
public  on  June  25  from  8  a.m.  to 
approximately  10  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c){4)  and  552b{c)(6), 
Title  5,  U.S.C,  and  sec.  10(d)  Pub.  L  92- 
463,  the  meeting  will  be  closed  to  the 


public  from  approximately  10  a.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31.  Room  4A31.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Dr.  Louis  M.  Ouellette,  Executive 
Secretary,  NHLBI,  Westwood  Building, 
Room  554,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  phone  (301) 
496-7915,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research;  and  13.839,  Blood 
Diseases  and  Resources  Research.  National 
Institutes  of  Health) 

Dated:  April  13, 1987.      ,   .  .. 

Betty  %  Beveridge, 

NIH  Committee  Maoagement  Oflfcer.  NIH. 
[FR  Doc  87-9047  Filed  4-21-«7;  8:45  am} 
BtUJNO  COOC  4140-«t-« 


National  Heart,  Lung,  and  Blood 
Institute-,  Meeting  of  the  Clinical  Trials 
Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  )une  16-18, 1987,  at  the 
Bethesda  Ramada  Hotel.  8400 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

The  meeting  will  be  open  to  the  public 
on  June  16,  from  7:30  p.m.  to 
approximately  8  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
hmited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.,  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  June  16  from  approximately  8 
p.m.  to  recess,  and  from  8  a.m.  on  June 
17  to  adjournment  on  June  18,  for  the 
review,  discussion,  and  evaluation  of 
indi^ndual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 


commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Therefore, 
this  meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure 
under  sees.  552b(c)(4)  and  552b(c)(6)  of 
Title  5.  U.S.C. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A-21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  phone  (301)  496-4236,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Committee  members. 

Dr.  Norman  S.  Braveman.  Contracts, 
Clinical  Trials  and  Training  Review 
Section,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood 
Institute,  Westwood  Building,  Room 
5508,  Bethesda,  Maryland  20892,  phone 
(301)  496-7361,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837.  Heart  and  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research:  18.83S.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Heahh) 

Dated:  April  13. 1987. 
Betty ).  BevBridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  87-9050  Filed  4-21-87;  8:45  am) 
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National  Institute  of  Arthritis  and 
Musculoslceietal  and  Skin  Diseases; 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  on  May  20  and  21, 1987, 
Wilson  Hall,  Building  1,  National 
Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  May  20  from  8:30  a.m.  to  12 
noon  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  May  20 
from  1  p.m.  to  adjournment  and  again  on 
May  21  from  8:30  a.m.  to  adjournment  at 
approximately  12  noon  in  accordance 
with  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L  92-463,  for  the 


review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
deliberations  could  reveal  confidentiai 
trade  secrets  or  commercial  property, 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Walter  Stolz.  Acting  Executive 
Secretary.  National  Arthritis  and 
Musculoskeietal  and  Skin  Disease 
Advistory  Council,  MIAMS.  Westwood 
Building,  Room  657,  Bethesda,  Maryland 
20892.  (301)  496-7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIAMS.  Building  31.  Room  9 Am 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (310)  496-8917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846.  Arthritis.  Bone  and  Skin 
Diseases.  NationaJ  Institutes  of  Healtii) 

Dated:  April  13. 1987. 
Betty ).  Beveridge, 

NIH.  Committee  Management  Officer. 
[FR  Doc  87-8041  Filed  4-21^87-  ft4S  am] 

BILUMO  COM  4*4»-«»-M 


Institute  of  Dental  Research;  Meeting 
of  the  NIDR  Special  Grants  Review 
Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Special  Cfants  Review  Committee. 
National  Institute  of  Dental  Research. 
June  2-3, 1987,  in  the  Holiday  Inn  Chevy 
Chase.  5520  Wisconsin  Avenue.  Chevy 
Chase,  Maryland  20815.  The  Committee 
will  meet  in  the  Palladian  East  Room  on 
]une  2  and  in  the  Chase  Room  on  June  3. 
The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  9:30  a.m.  on  June  2  for 
general  discussions.  Attendance  by  the 
public  is  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(cJ(4)  and  552b{c)(6). 
Title  5.  U5.C.  and  sec.  10[d]  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  June  2  from  9:30  a.m.  to  recess 
and  on  June  3  from  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosnre  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Dr.  Rose  Marie  Petrucelli,  Executive 
Secretary,  NIOR  Special  Grants  Review 
Committee,  NIH,  Westwood  Building, 
Room  S19,  Bethesda,  MD  20892, 
(telephone  30l/49fr-7658)  will  provide  a 
summary  of  the  meeting,  roster  of 
committee  members  and  substantive 
program  information  upon  request 

(Catalog  of  Fe  deral  Domestic  Assistance 
Program  Nos.  13.121 -Diseases  of  the  Teeth 
and  Supportiag  Tissues:  Caries  and 
Restorative  Materials:  Periodontal  and  Soft 
Tissue  Diseases;  13-122-Dtsorders  of 
Structure,  Function,  and  Beliavior: 
Craniofacial  Anomalies,  Pain  Control,  and 
Behavioral  Studies;  13-84S-DeDtal  Research 
Institutes:  NationaJ  institutes  of  Health) 

Dated  April  13. 1987. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  87-9044  Filed  4-21-87;  a4S  am] 

BtLUNG  CODE  4140-01-W 


National  Institute  of  General  Medical 
Sciences;  Motice  o(  Meetings 

Pursuant  to  Pub,  L  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
General  Medit:al  Sciences  for  June  1987. 

These  meetings  will  be  open  to  the 
pubHc  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  two  hours  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  availaiile. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sees.  S52b(c)(4]  and 
552b(c)(6),  Title  5.  U.S.C.  and  sea  10(d) 
of  Pub.  L  92-463,  for  the  review, 
discussion,  and  evaluation  of  individual 
research  training  grant  and  research 
center  grant  applications.  These 
applications  anid  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  Room 
4A52,  Bethesda.  Maryland  20892 
(Telephone:  301-496-7301),  will  provide 
a  simimary  of  the  meeting  and  a  roster 
of  committee  members. 

Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  committee. 

Name  of  Committee:  Minority  Access 
to  Research  Careers  Review  Committee. 


Executive  Secretary:  Dr.  Agnes 
Donahue,  Room  949  Westwood  Building 
Telephone:  301-496-7585. 

Dates  of  Meeting:  June  11-12, 1987. 

Place  of  Meeting:  Building  3lC 
Conference  Room  7,  National  Institutes 
of  Health.  Bethesda.  Maryland. 

Open:  June  11, 1987,  8:30  a.m.-10:30 
a.m. 

Closed:  June  11. 1987. 10:30  ajn.-&00 
p.m..  June  12, 1987, 6:30  ajn.— 
adjournment 

Name  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 

Executive  Secretary:  Dr.  Helen 
Sunshine.  Room  950  Westwood  Building. 
Telephone:  301-496-7125. 

Dates  of  Meeting:  June  15-16, 1967. 

Piace  of  Meeting:  Building  31 C, 
Conference  Room  7,  National  Institutes 
of  Health,  Bethesda,  Maryland. 

Open:  June  15, 1987.  8:30  a.m.-10c30 
ajn. 

Closed-  June  15. 1987. 1030  a.m.-S«) 
p.m..  June  1&  1987. 8:30  a^n.— 
adjournment 

Name  of  Committee  Genetic  Basis  of 
Disease  Review  Committee. 

Executive  Secretary:  Ms.  Linda  Engel 
Room  9S0  Westwood  Building. 
Telephone:  301-496-7125. 

Dates  of  Meeting:  June  19, 1987, 

Place  of  Meeting:  Building  31. 
Conference  Room  4,  National  Institutes 
of  Health,  Bethesda.  Maryland. 

Open:  June  19, 1987,  8:30  a.m.-10:30 
a.m. 

Closed:  June  19, 1987, 10-JO  a.m. — 
adjournment 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Executive  Secretary:  Dr.  Rodney 
Ulane.  Room  952  Westwood  Building. 
Telephone:  301-496-4772. 

Dates  of  Meeting:  June  29-^30. 1987. 

Place  of  Meeting:  Building  31C. 
Conference  Room  6,  National  Institutes 
of  Health.  Bethesda.  Maryland. 

Open:  June  29, 1987. 8:30  a.m.-10-JO 
a.m. 

Qosed:  June  29, 1987, 1030  a.m.-S-/)0 
p.m.,  June  3a  1987,  8:30  a  jn. — 
adjournment 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-859, 13-862, 13-863.  i&-a8a 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Healdi) 

Dated:  April  13, 1987. 
Betty ).  Beveridga, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  87-8049  Filed  4-21-87;  8:45  am) 
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DFPARTMFNT  OF  "mr  INTERIOR 

Biiteaii  ai  .and  Management 

[Utah  U-55679  (UT-04(M>7-4212-13)] 

Realty  Action;  Excttange  of  Public  and 
Private  Lands  in  Iron  County 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  It  is  proposed  to  exdiange 
(Tublic  lands  in  tlie  EVi,  EMsEM-NVVVi, 
Sec.  23  and  EVt,  Sec.  26,  T.  32  S.,  R.  13 
W..  &LB&M,  totaling  680  acres,  for  non- 
federal land  owned  by  Nelson  and 
Melvin  Bulloch  in  the  NMj.  Sec  28  and 
EV4,  Sec.  29,  T.  33  S.,  R.  13  W.,  SLB&M. 
totaling  640  acres.  The  exchange  of 
public  lands  is  authorized  by  the 
provision  of  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  use  1716).  The  lands  described 
are  hereby  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action. 

SUMMARY:  The  purpose  of  this  exchange 
is  to  promote  the  orderly  administration 
of  public  and  private  land.  The  lands 
exchanged  are  of  equal  value. 
date:  Comments  should  be  submitted 
on  or  before  June  8, 1987. 
ADDRESS:  Comments  should  be  sent  to: 
Area  Manager,  Beaver  River  Resource 
Area  Office,  Bureau  of  Land 
Management,  444  South  Main,  Suite  C-3. 
Cedar  City,  Utah  84720. 
SUPPl£MENTARY  INFORMATION:  The 
terms  and  conditions  applicable  to  the 
exchange  are: 

1.  There  is  reserved  to  the  United 
States,  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  (43  U.S.C.  945). 

2.  The  Exchange  will  be  of  the  surface 
estate  only  with  all  mineral  rights  being 
retained  by  the  United  States. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights  including  oil  and 
gas  lease  U-32809. 

Any  comments  received  during  the 
comment  period  will  be  evaluated  and 
the  District  Manager  may  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action 
notice  will  become  the  final 
determination  of  the  Department  of  the 
Interior.   „ 

Dated:  April  10, 1987. 
Morgan  S.  lensen. 
District  Manager. 
[FR  Doc.  87-8948  Filed  4-21-87;  8:45  am] 

BILUNG  CODE  4310-OO-M 


[WY-»4O-07-4520-12] 

Filing  of  Plats  of  Survey,  Wyoming 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Filing  of  plats  of  survey. 

summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office.  Bureau  of  Land  Management. 
Cheyenne.  Wyoming,  effective  10:00 
A.M..  April  13, 1987. 

Sixth  Principal  Meridian 

T.  46  M.,  R.  n  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east  boundary, 
the  south  and  west  boundaries,  and  the 
Rubdivisional  lines,  T.  46  N.,  R.  71  W..  Sixth 
Principal  Meridian,  Wyoming,  Group  No.  457, 
was  accepted  April  1, 1987. 

T.  47  N..  R.  71  W. 

The  plat  representing  the  dependent 
resurvey  of  the  south  and  west  boundaries, 
and  the  subdivisional  lines,  T.  47  N..  R.  71  W., 
Sixth  Principal  Meridian.  Wyoming,  Group 
No.  451,  was  accepted  April  1, 1987. 

T.  26  N.,  R.  85  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  sulxlivisional 
lines,  and  the  subdivision  of  certain  sections, 
T.  26  N.,  R.  85  W..  Sixth  Principal  Meridian, 
Wyoming.  Group  No,  470,  was  accepted  April 
1, 1987. 

T.  31  N..  R.  95  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  subdivisional 
lines,  T.  31  N.,  R.  95  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  467,  was 
accepted  April  1. 1987, 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this  Bureau. 

T.  54  N.,  R.  85  W. 

The  plat  representing  the  dependent 
resurvey  of  the  subdivisional  lines  and  the 
subdivision  of  section  29,  and  the  survey  of 
the  subdivision  of  section  29.  T.  54  N.,  R.  85 
W.,  Sixth  Principal  Meridian,  Wyoming, 
Group  No.  454.  was  accepted  April  1, 1987. 

T.  31  N..  R.  100  W. 

The  plat  representing  the  dependent 
resurvey  of  a  poriion  of  the  south  boundary,  a 
portion  of  the  subdivisional  lines,  and  the 
subdivision  of  section  34.  T.  31  N.,  R.  100  W., 
Sixth  Principal  Meridian,  Wyoming.  Group 
No.  494,  was  accepted  April  1, 1987, 

These  surveys  were  executed  to  meet 
certafai  administrative  needs  of  the  U.S. 
Forest  Service. 

ADDRESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  1828,  2515 
Warren  Avenue.  Cheyenne.  Wyoming 
82003. 


Dated:  April  14. 1987. 
Dennia  D.  Bland, 

Acting  Chief  CadoatraJ  Surveyor  for 

Wyoming, 

[FR  Doc  87-8949  Filed  4-21-87;  8:45  am] 

BtUJNO  COM  4310-22-M 


(AA-25(M>7-4321-02] 

Draft  Wild  Horse  and  Burro  Program 
Policy  Statement;  Availability 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability  of  Draft 
Wild  Horse  and  Burro  Program  Policy 
Statement 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  of  the  availability  of 
a  draft  wild  horse  and  burro  program 
policy  statement  and  to  solicit  public 
comment  on  the  draft. 

DATE:  All  comments  must  be  received  by 
May  22. 1987. 

DATES:  The  mailing  address  to  request  a 
copy  of  the  draft  policy  statement  is  as 
follows:  Division  of  Wild  Horses  and 
Burror  (250),  Bureau  of  Land 
Management,  Premier  Building,  Room 
901.  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION,  CONTACT: 

John  S.  Boyles  Chief.  Division  of  Wild 
Horses  and  Burros  (250).  Bureau  of  Land 
Management.  Ih«mier  Building.  Room 
901.  Washington.  DC  20240;  telephone 
(202)  653-9215. 

SUPPLEMENTARY  INFORMATION:  The  draft 
policy  statement  provides  for  more 
efficient  administration  of  the  Wild 
Free-Roaming  Horse  and  Burro  Act 
(Pub.  L  92-195.  as  amended]  and 
ensures  humane  treatment  of  the 
animals.  The  draft  incorporates  the 
recommendations  of  the  national  Wild 
Horse  and  Burro  Advisory  Board,  which 
was  established  by  the  Secretaries  of 
the  Interior  and  Agriculture  in  February 
1986.  The  Board  met  four  times  to  hear 
testimony  and  gather  data  on  issues 
affecting  the  administration  of  Pub.  L 
92-195.  The  Board  presented  its  report  to 
the  Secretaries  in  December  1986. 

Dated:  April  15. 1987. 
Robert  F.  Burford. 

Director,  Bureau  of  Land  Management. 
[FR  Doc.  87-«n5  Filed  4-21-87;  9:27  am] 

BILUNO  COOE  4310-M-M 
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lCO-94(M)7-4220-1 1;  C-020060] 

Colorado;  Proposed  Continuation  of 
Withdrawai 

April  a  1987. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Forest  Service,  U.S. 
Department  of  Agricultiire.  proposes 
that  the  order  which  withdrew  lands  for 
an  indefinite  period  of  time  for  the  Deep 
Lake  Recreation  Area,  be  modified  and 
the  withdrawal  be  continued  for  20 
years  insofar  as  it  affects  approximately 
185  acres  of  National  Forest  System 
land.  The  land  will  remain  closed  to 
surface  entry  and  mining,  but  not  to 
mineral  leasing. 

DATE:  Comments  should  be  received  on 
or  before  July  21. 1987. 
ADDRESS:  Comments  should  be 
addressed  to  State  Director,  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  (303)  236-176a 

The  Forest  Service,  U.S.  Department 
of  Agricidture.  proposes  that  the  existing 
withdrawal  made  by  Public  Lend  Order 
1611,  dated  April  4, 1958,  for  an 
indefmate  period  of  time,  be  modified  to 
expire  in  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C  1714.  This  order  affects  lands 
in  T.  3  S.,  R.  88  W..  Sixth  Principal 
Meridian,  Colorado.  This  area 
aggregates  approximately  185.00  acres 
of  land  in  the  White  River  National 
Forest  Garfield  County,  Colorado. 

The  purpose  of  this  withdrawal  is  for 
the  administration  and  protection  of  the 
Deep  Lake  Recreation  Area.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 
The  land  will  continue  to  be  withdrawn 
from  surface  entry  and  mining,  but  not 
from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  modified  and 


continued  and,  if  so,  for  how  long. 
Notice  of  the  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  determination  is  made. 
Evelyn  W.  Axelson, 

Acting  Chief.  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc.  87-8951  Filed  4-21-87;  8:45  am] 

NLUNG  CODE  4310-J»-M 


[CO-940-07-4220-10;  C-44206] 

Colorado;  Cancellation  of  VyHtttdrawai 
Application 

April  13, 1987. 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has 
canceled  withdrawal  application  C- 
44206.  This  notice  will  terminate  the 
segregation  imposed  by  this  application: 
however,  all  of  the  lands  remain  closed 
to  surface  entry  by  other  actions.  The 
lands  have  been  and  remain  open  to 
mineral  leasing. 

date:  April  22, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius.  BLM  Colorado  State 
Office.  2850  Youngfield  Street, 
Lakewood.  CO  80215,  (303)  236-176a 

Notice  is  hereby  given  that  the 
segregation  imposed  by  Notice  of 
Proposed  Withdrawal  published 
September  4, 1986,  51  Fed.  Reg.  31725, 
31726  (1986)  (FR  Doc.  88-19897),  as 
amended,  is  terminated  and  the  case 
closed. 
Evelyn  W.  Axeison. 

Acting  Chief  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doa  87-8950  Filed  4-21-87;  8:45  am) 

MLUNO  COOC  431(K»-M 


(NM-940-07-4220-11;  NM  NM  1180] 

New  Mexico;  Proposed  Withdrawai 
Continuation;  Correction 

Notice  of  Proposed  Withdrawal 
Continuation  under  Serial  No.  f^IM  NM 
1180  appearing  as  FR  Doc.  81-11377 
(filed  April  14, 1981)  April  15, 1981,  issue 
of  the  Federal  Register  on  pages  22042- 
22043,  line  18  is  modified  to  include  "for 
a  period  of  25  years"  following  the  word 
"entirety."  Line  50  is  corrected  to  read 
section  17.  Tracts  A  and  B  HES  414 
instead  of  section  17,  Tracts  A  and  B 
HES  44. 


Dated:  April  13, 1987. 
Dennis  R.  Eriiail, 

Acting  Deputy  State  Director,  Operations. 
[FR  Doc  87-8952  Filed  4-21-87;  8:45  am] 

MLUNO  COOC  4310-FB-M 


National  Parte  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properites  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
11. 1987.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  May 
6,1987. 
Beth  Groevenor, 

Acting  Chief  of  Registration,  National 
Register. 

ALASKA 

Ketchikan  Gateway 

Ketchikan.  First  Lutheran  Church,  1200 
Tongasa  Ave. 

GEORGIA 

Clarke  County 

Athens,  Young  Women 's  Christian 
Association  Complex,  345-347  W.  Hancock 
St 

HAWAn 

Hawaii  County 

Paauhau.  Paauhau  Plantation  House, 
Paauhau  Mauka 

Honolulu  County 

Pohaku  Lanai  (50-OA-228) 
Tsoong  Nyee  Society  Cook  House 
Honolulu.  Jones  Austin,  Residence,  2230 
Kamehameha  Ave. 

ILLINOIS 

Brown  County 

Mount  Steriing,  Mount  Sterling  Commercial 
Historic  District,  Roughly  bounded  by 
Brown  City. 

Courthouse.  Alley  on  East.  South  St,  and 
Alley  on  West 

MARYLAND 

Baltimore  (Independent  City) 
Baltimore  College  of  Dental  Surgery.  429-433 
N.  Eutaw  St 

NEVADA 

Carson  (Independent  City) 
Kitzmeyer  Furniture  Factory,  319  N.  Carson 
St 
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NORTH  CAROUNA 
Bladen  County 

Elizabethtown  vkdnity,  ML  Horeb 
Presbyterian  Church  one/  Cemetery,  SW 
comer  of  NC  87  and  SR 1717  Jet. 

OHIO 

Franklin  County 

Lockboume  vicinity.  Londes.  Samuel,  House, 
590  Hibbs  Rd. 

Hamilton  County 

Cincinnati  Laurel  Homes  Historic  District, 
Roughly  bounded  by  Liberty  and  }oiin  Sts., 
Exzard  Cbarlea  Dr^  and  Lino  St. 

HoRiaon  CouBty 

New  Athena.  Franklin  College  Building  No.  5, 
Main  St. 

LocMCooDty 

Toledo.  Valentine  Theater  BuJJding.  406-419 
St.  dalr  and  402-^12  Adama 

Statk  County 

Massillon.  First  Natinal  Bank  Building.  U 
Lincoln  Way  W. 

Wood  County 

Bowhng  Green.  Boom  Town  Historic  District, 
Roughly  bounded  by  W.  Wooater.  S. 
Church,  N.  Grove,  N.  Maple,  and 
Button  wood 

PUERTO  RICO 
San  Juan  County 

Old  San  ]uan.  US  Post  Office  &  Courthouse, 
Block  bounded  by  Calle  San  Justo.  Calle 
Tanca.  Calle  Conunercio.  and  Calle  Rednto 
Sur 

VIRGINIA 

Amelia  County 

Chula  vicinity.  i7yA«/ai)d  VA  69Z     ! 

Culpeper  County 

Rapidan,  Rapidan  Historic  District  ]ct.  of  VA 
614,  VA  615,  and  VA  673 

Westmoreland  County 

Colonia  Beach,  Bell  House,  621  Irving  Ave. 

WASHINGTON 

Kittitae  County 

EllanabuTg.  First  Railroad  Additiom  Historic 
District,  Roughly  bounced  by  Tenth  Ave..  D 
St..  Ninth  Ave.,  and  A  St. 

Thunton  County 

Olympia.  Fvnk  House.  1201  E.  Olympia  Ave. 
Olympia.  LOTUS  (motor  vessels),  Fiddlehead 

Marina,  B.  Dock 
Otynpia,  Reinhart — Young  House,  1106  B. 

Olympia  Ave. 
Olympia.  Rudkin,  Frank  House,  1005  E. 

Olympia  Ave. 

(FR  Doc.  e7-0a2S  Piled  4-21-87: 8:48  am) 

MLUMQCOOC  43M-70-M 


INTERNATIONAL  TRADE 
COIMMSStON 

(InvMtlsatton  Na  S37-TA-2S*) 

Certain  Cryogenic  Ultramicrotofne 
Apparatus  and  Components  Thereof; 
Cofnmisslon  Decision  Not  To  Review 
an  Initial  Determination  Suspettding 
the  Investigation 

agency:  International  Trade 
Commission. 

ACTKM:  Nonreview  of  an  initial 

determination  granting  complainant's 
motion  for  suspension  of  the 
investigation. 

summary:  The  Commission  has 
determined  not  to  review  an  initial 

determination  (ID)  of  the  presiding 
administrative  law  judge  (AL})  granting 
complainant's  motion  to  suspend  the 
above-captioned  investigation  during 
the  pendency  of  a  patent  reexamination 
proceeding  in  the  United  States  Patent 
and  Trademark  Office  (PTO). 

FOR  nNrrHcn  iftfo«wiATtoN  contact: 
Paul  R.  Bardos,  Esq..  Office  of  the 
Genera]  Counsel  United  States 
Internationa]  Trade  Commission, 
telephone  202-523-0375. 
•upplementahy  iwrowMATiow:  On 
January  22. 1987.  complainant  Research 
and  Manufacturing  Co..  Inc.  filed  a 
motion  [Motion  No.  256-10]  to  suspend 
the  investigation  during  the  pendency  of 
a  proceeding  before  the  PTO  to 
reexamine  complainant's  VS.  Letters 
Patent  Na  3,680,420,  the  patent  at  issue 
in  the  investigation.  Complainant  filed  a 
request  for  reexamination  with  the  PTO 
on  January  28, 1987.  Respondents 
oppoeed  the  motion  to  suspend  and  the 
Commission  investigative  attorney 
supported  it.  On  March  12. 1967,  the 
presiding  AL]  granted  complainant's 
motion  in  an  ID  (Order  No.  14] 
suspending  the  investigation  pending  the 
conclusion  of  reexamination 
proceedings  in  the  PTO.  No  petitions  for 
review  or  comments  from  Government 
agencies  have  been  received.  Authority 
for  the  Commission's  action  is  contained 
in  19  U3.C.  1337(h}(l]  and  19  CFR 
210.53-210.59. 

Q^ies  of  the  ID  and  all  other  non- 
confidential documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  ajn.  to  5.-15  pjn.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commissicm,  701 E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 


Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  April  15. 1987. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[PR  Doc.  87-9017  Filed  4-21-87;  8:45  am) 

BMXIMO  coot  7030-03-M 

[Investigation  No.  337-TA-242) 

Certain  Dynamic  Random  Access 
Memories,  Components  Ttiereot,  and 
Products  Containing  Same; 
CommiMlon  Decision  to  Review  and 
Remand  initial  Determination  to  the 
Adminietiathre  Law  Judge 

aoency:  International  Trade 

Commission. 

ACTION:  Review  and  remand  of  initial 

determination. 

summary:  The  Commission  has 
determined  to  review  and  remand  to  the 
presiding  administrative  law  )udge  (AL)) 
an  initial  determination  (ID]  terminating 
the  above-captioned  investigation  as  to 
respondents  NEC  Corporation  and  NEC 
Electronics  Inc.  (collectively  referred  to 
aslMEC]. 
FOR  RmTh4H  >i«»  ohmATION  CONTACT: 

Marda  H.  Sundeen.  Esq.,  Office  of  the 

General  Counsel.  U.S.  International 

Trade  Commission.  701  E  Street  NW.. 

Washington.  DC  20436,  teleph<Mie  202- 

523-0480. 

SUPP^  f  »^  €  «    ARV  INTORMATHMl:  On 

Marui  i^  itid6.  the  Commission 
instituted  tliis  investigation  to  determine 
whether  there  is  a  violation  of  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C 
1337]  and  19  U.S.C  1337a  fai  the 
unlawful  importation  into  and  sale  in 
the  United  States  of  certain  dynamic 
random  access  memories  (DRAMs)  by 
reason  of  alleged  infringement  of  ten 
U.S.  pateats  owned  by  complainant 
Texas  Instmraents  Incorporated  (TI).  TI 
alleged  that  DRAMs  imported  and  sold 
by  I^JEC  infringed  certain  claims  of  US. 
Letters  Patent  4.533.500  (the  '500  patent) 
and  U.S.  Letters  Patent  4.533.843  (the 
'843  patent)  ovwied  by  TI. 

On  lannary  6, 1987.  respondent  NEC 
filed  a  motion  (Motion  No.  242-391) 
pursuant  to  Commission  rule  210.51(a), 
requesting  termination  of  the 
investigation  as  to  NEC  NEC  argued 
that  it  should  be  terminated  from  the 
investigation  because  it  is  impliedly 
licensed  under  the  '500  and  *843  patents. 
On  March  18, 1987,  the  presiding  AL) 
issued  an  ID  granting  NEC's  motion  for 
termination  on  the  basis  that  NEC  is 
impliedly  licensed  under  the  '500  and 
'843  patents.  Complaints  TI  and  the 
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Commission  investigative  attorneys 
filed  petitions  for  review  of  the  ID. 
Respondents  NEC,  Hitachi,  Ltd.  and 
Hitachi  America.  Ltd.  filed  replied  to  the 
petitions.  No  government  agency 
comments  were  received. 

Copies  of  the  nonconfidential  version 
of  the  ALJ's  ID,  the  Commission's  Action 
and  Order,  and  all  other  non- 
confidential documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  S:1S  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington,  DC  20438. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-^23- 
0002. 

kiued:  April  17, 19S7. 

By  order  of  the  Commission. 
Kenneth  R.  Maaoo, 
Secretary. 
[FR  Doc.  87-9018  Filed  4-21-87;  8:45  am] 

WLUNQ  COOC  TUO-OI-M 


(InvMtigation  No.  TA-209-17] 

Heavyweight  Motorcycles;  Import 
investigation 

agency:  International  Trade 
Commission. 

action:  Institution  of  an  investigation 
under  section  203(i){2)  of  the  Trade  Act 
of  1974  (19  U.S.C.  2253{i)(2))  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  Following  receipt  of  a  request 
filed  on  April  9, 1987,  by  the  United 
States  Trade  Representative  under 
authority  delegated  by  section  5(a)  of 
Executive  Order  11846,  the  United 
States  International  Trade  Commission 
instituted  investigation  No.  TA-203-17 
under  section  203(i)(2)  of  the  Trade  Act 
of  1974  for  the  purpose  of  gathering 
information  in  order  that  it  might  advise 
the  President  of  its  judgment  as  to  the 
probable  economic  effect  on  the 
domestic  industry  concerned  of  the 
termination  of  import  relief  presently  in 
effect  with  respect  to  motorcycles 
having  engines  with  total  piston 
displacement  over  700  cubic 
centimeters,  provided  for  In  item  692.52 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS).  Such  relief  is  provided 
for  in  Presidential  Proclamation  5050  of 
April  15, 1983  (48  FR  16639)  and  is  set 
forth  in  item  924.20  of  the  appendix  to 
the  TSUS.  The  relief  is  scheduled  to 
terminate  on  April  16, 1988. 


For  further  information  concerning  me 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
206,  Subparts  A  and  D  (19  CFR  Part  206), 
and  Part  201,  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  April  15.  1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
George  L  Deyman  (202-523-0481). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-523-0161. 
SUPPLEMENTARY  Ui^ORMATION: 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  21  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairman,  who  will  determine  whether 
to  accept  the  late  entry  for  good  cause 
shown  by  the  person  desiring  to  file  the 
entry. 

Service  list 

Pursuant  to  fi  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  S  201.16(c)  of  the  rules 
(19  CFR  201.16(c)).  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  May  21, 1987, 
at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 


not  laier  man  me  close  of  business  (5:15 
p.m.)  on  May  13, 1987.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations,  with  the 
exception  of  public  officials  and  persons 
not  represented  by  counsel,  should  file 
prehearing  briefs  by  May  14. 1987,  and 
attend  a  prehearing  conference  to  be 
held  at  9:30  a.m.  on  May  15, 1987.  in 
room  117  of  the  U.S.  International  Trade 
Commission  Building.  Posthearing  briefs 
must  be  submitted  not  later  than  the 
close  of  business  on  May  27, 1987. 
Confidential  material  should  be  filed  in 
accordance  with  the  procedures 
described  below. 

Parties  are  encouraged  to  limit  their 
testimony  at  the  hearing  to  a 
nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  8  201.6(b](2]  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  Submissions 

As  mentioned,  parties  to  this 
Investigation  may  file  prehearing  and 
posthearing  briefs  by  the  dates  shown 
above.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
May  27, 1987.  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  {  201.8 
of  the  Commission's  rules  (19  CFR 
201.8).  All  v^tten  submissions  except 
for  confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  shall 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  the  authority  of  section  203 
of  the  Trade  Act  of  1974.  This  notice  is 
published  pursuant  to  {  201.10  of  the 
Commission's  rules  (19  CFR  201.10). 

Issued:  April  16. 1987. 
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By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  87-9020  Piled  4-21-87;  8c45  am) 
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yrMT  OF  JUSTICE 


Lodging  of  a  Stipulation  of  Dismissal 
Pursuant  to  the  Clean  Water  Act; 
Pottstown,  PA 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  3, 1987  a  proposed 
Consent  Decree  in  United  States,  et  a!. 
V.  Borough  of  Pottstown  Civil  Action  No. 
84-6280,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  proposed 
Consent  Decree  concerns  the  failure  of 
the  Borough  of  Pottstown  to  implement 
an  approvable  pretreatment  program  at 
the  Pottstown  Waste  Water  Treatment 
Plant  prior  to  July  1, 1983.  The  proposed 
Consent  Decree  requires  the  defendant 
to  pay  a  penalty  of  $25,00a00.  Its 
pretreatment  program  has  been 
approved  since  the  filing  of  this 
complaint. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States, 
et  aJ.  V.  Borough  of  Pottstown.  D.).  Ref. 
#  90-5-1-1-2487. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania,  601  Market  Street, 
Philadelphia,  Pennsylvania,  and  at  the 
Region  III  Office  of  the  United  States 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia, 
Pennsylvania.  Copies  of  the  Consent 
Decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 


F.  HMry  HaUdil  n, 

Auistont  Attorney  General,  Land  and 

Natural  Resources  Division. 

FR  Doc,  87-6996  Piled  4-21-87;  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Shenango  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  9, 1987,  a  proposed 
Amended  Consent  Decree  in  United 
States  V.  Shenango  Incorporated.  C.A. 
80-1172,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania.  The  Motion  for 
Civil  Contempt  and  to  Enforce  Judgment 
nied  by  United  States  alleged  violations 
of  a  Consent  Decree  entered  on  October 
16. 1960,  and  of  the  Clean  Air  Act  by 
Shenango  due  to  its  failure  to  comply 
with  the  capacity  and  mass  emission 
standards  for  particulates  set  forth  in 
the  1980  Consent  Decree  at  its  Neville 
Island,  Pennsylvania  facility. 

The  Amended  Consent  Decree 
requires  Shenango  to  achieve  and 
demonstrate  compliance  with  the  Clean 
Air  Act  emission  standards  at  the 
Neville  Island  facility  and  to  pay  a  civil 
penalty  of  $500,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubhcation  comments 
relating  to  the  proposed  Amended 
Consent  Decree.  Comments  shall  be 
addressr,^  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Shenango  Incorporated,  DOJ  ref.  90-2-3- 
1099. 

The  proposed  Amended  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  J.  Alan 
Johnson,  633  U.S.  Post  OfTice  and 
Courtfiouse,  7th  Avenue  and  Grant 
Street,  Pittsburgh,  Pennsylvania  15219 
and  at  the  Region  HI  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Hiiladelphia, 
Pennsylvania,  19107.  Copies  of  the 
Amended  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  U.S. 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Amended  Consent  Decree 


may  be  obtained  in  person  or  by  mail 
from  the  Bnvironmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $8.60  (10  cent  a 
page  reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicfal  U, 
Assistant  Attorney  General,  Land  and 
No turai  Resources  Division. 
|FR  Doc  87-8998  Filed  4-21-87;  8.-45  an] 
BIUJNO  coot  4410-OVM 

Antitrust  Divlston 

United  States  of  Anierica  v.  National 
Medical  EfiterprifM%  Inc.  and  NME 
Hospitals,  lnc4  Propissed  Consent 
Judgntent  stkI  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-{h),  that  a  proposed 
consent  decree  and  competitive  impact 
statement  have  been  filed  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Cahfomia,  Fresno 
Division,  in  United  States  v.  National 
Medical  Enterprises,  Inc.  and  NME 
Hospitals,  Inc.,  Civil  Action  No.  CV-^- 
83-181. 

The  amended  compliant  filed  by  the 
Department  of  Justice  in  this  case 
alleged  that  the  acquisition  by  National 
Medical  Enterprises,  Inc.  ("NME")  of 
Modesto  City  Hospital  of  Medesto, 
Califomicu  violated  section  7  of  the 
Clayton  Act  15  U.S.C.  18,  because  it 
may  substantially  lessen  competition  in 
the  provision  of  general  acute  care 
hospital  services  in  the  Modesto, 
California,  area.  In  addition  to  NME,  the 
amended  complaint  names  as  a 
defendant  NME  Hospitals.  Inc.  a 
wholly-owned  subsidiary  of  NME.  The 
proposed  final  judgment  would  prohibit 
NME  and  NME  Hospitals,  Inc.,  for  a  ten- 
day  period  after  entry  of  the  decree, 
from  acquiring  any  general  acute  care 
hospital  in  the  Modesto  area  maricet 
without  prior  approval  from  the 
Department  of  Justice  or  the  Court 

Public  conunent  on  the  proposed 
judgment  is  invited  for  a  period  of  60 
days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  John 
W.  Clark,  Chief,  Professionals  and 
Intellectual  Property  Section,  Antitrust 
Division.  United  State  Department  of 
Justice,  Room  9903,  555  4th  Street  NW.. 
Washington,  DC  20001.  All  comments 
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will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 
Kweph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
John  F.  Greaney, 
Steven  B.  Kramer, 

U.S.  Department  of  Justice.  555  4th  Street, 
NW..  Washington.  DC 20001.  Telephone:  (202) 
724-7425. 

United  States  District  Court  for  the 
Eastern  District  of  Califoraia,  Fresno 
Division 

(Civil  No.  CV^-83-481-RECl 

United  States  of  America.  Plaintiff,  v. 
National  Medical  Enterprises,  Inc.  and 
NME  Hospitals,  Inc.,  Defendants; 
Stipulation  and  Order  Regarding 
Proposed  Final  Judgment 
Filed:  April  8. 1987. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

(1)  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
now  withdrawn  its  consent,  which  it 
may  do  at  any  time  before  the  entry  of 
the  proposed  Final  Judgement  by  serving 
notice  thereof  on  defendants  and  by 
filing  the  notice  with  the  Court 

(2)  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment; 

(3)  In  the  event  the  plaintiff  withdraws 
its  consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding:  and 

(4)  The  parties  agree  that  each  will 
bear  its  own  costs  and  attorneys  fees 
that  have  been  incurred  in  connection 
with  this  case  and  shall  not  seek  any 
assessment  of  those  costs  or  fees 
against  the  opposing  party. 

For  Ptaintiff  United  States  of  America: 
Charles  F.  Rule. 

Acting  Assistant  Attorney  General. 
Roger  &  AndewelU 
]ohn  W.  Clark. 
Fred  E.  Haynes. 
Attorneys.  US.  Department  of/usUoe. 


For  Defendants  National  Medical 
Enterprises.  Inc..  and  NME  Hospitals,  Ina: 
Robf>rt  Fabrikant,  Esquire, 
Richard  A.  Feinslein,  Esquire. 

McKenna.  Conner  B  Cuneo.  1575  /  Street,  NW. 
Washington.  DC  20005. 

John  F.  Greaney, 

Steven  B.  Kramer, 

Attorneys,  United  States  Department  of 

fust  ice.  Washington.  DC  20001  (202J  724-7425. 


Order 

It  is  so  Ordered  this  ■ 
,1987. 


-  day  of 


Robert  E.  Coyle, 
United  States  District  fudge. 
John  F.  Greaney. 
Steven  B.  Kramer, 

U.S.  Department  offustice,  555  4th  Street, 
NW..  Washington.  DC  20001.  Telephone:  (SXtZf 
724-7425. 

United  States  District  Court  for  the 
Eastern  District  of  California.  Fresno 
Division 

(Civil  No.  CV-F-83-481  REC] 

United  States  of  America,  Plaintiff,  v. 
National  Medical  Enterprises,  Inc.,  and 
NME  Hospitals.  Inc.,  Defendants;  Final 
Judgment. 

Filed:  April  8, 1987. 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Amended 
Complaint  herein  on  February  21. 1984, 
and  plaintiff  and  defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  adjudication  of  any  issue  of  fact 
or  law  herein  and  without  this  Final 
Judgment  constituting  any  evidence 
against  an  admission  by,  or  an  estoppel 
against  any  party  with  respect  to  any 
such  issue; 

And  Whereas,  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its  approval 
by  the  Court; 

Now,  Therefore,  without  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
upon  consent  of  the  parties  hereto,  it  is 
hereby 

Ordered,  Adjudged  and  Decreed  as 
follows: 

I 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The  Amended 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against 
defendants  under  section  7  of  the 
Clayton  Act  as  amended  (IS  VS.C  18). 


II 

As  used  in  this  Final  Judgment: 

A.  "General  acute  care  hospital" 
means  any  hospital  facility  with  an 
organized  medical  staff  which  provides 
24-hour  acute  inpatient  care,  including 
basic  services  [e.g.,  medical,  nursing, 
sui^gical,  anesthesia,  laboratory, 
radiology,  pharmacy  and  dietary), 
secondary  services  [e.g.,  obstetrics  and 
pediatrics),  or  tertiary  services  [e.g.. 
certain  kinds  of  cancer  and  cardiac 
care). 

B.  "Modesto  area  market"  means  all 
of  Stanislaus  County  (including  the  City 
of  Modesto),  California,  except  for  the 
communities  of  Turlock  and  Denair,  and 
also  includes  the  communities  of  Ripon 
and  Escalon  in  southern  San  Joaquin 
County,  California. 

C.  "NME"  means  defendant  National 
Medical  Enterprises,  Inc.:  each  division, 
subsidiary,  or  affiliate  thereof  (including 
defendant  NME  Hospitals,  Inc.):  and 
each  officer,  director,  employee, 
attorney,  agent,  or  other  person  acting 
for  or  on  behalf  of  NME. 

D.  "Person"  means  any  natural 
person,  corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entity. 

m 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  NME,  its 
successors  or  assigns,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  this  Final 
Judgment  by  personal  ser\'ice  or 
otherwise. 

B.  NME  shall  require  as  a  condition  of 
the  sale  or  other  disposition  of  Doctors 
Medical  Center  in  Modesto,  California 
that  the  acquiring  party  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

C.  In  the  event  that  NME  sells  a 
division,  subsidiary,  or  affiliate  and  that 
division,  subsidiary,  or  affihate  does  not 
own,  operate,  control,  lease,  or  manage, 
directly  or  indirectly,  any  general  acute 
care  hospital  in  the  Modesto  area 
market  then  said  division,  subsidiary,  or 
affiliate  shall,  once  sold,  no  longer  be 
bound  by  this  decree,  and  the  entity 
purchasing  said  division,  subsidiary,  or 
affiliate  shall  not  be  bound  by  this 
decree  simply  as  a  result  of  said 
purchase. 

IV 

NME  is  hereby  enjoined  and 
restrained  for  a  period  of  ten  (10)  years 
from  the  entry  of  this  Final  Judgment 
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By  order  of  the  Commission. 
Kenneth  R.  MaK>o, 
Secretory. 
(FR  Doc.  87-9020  Piled  4-ZI-«7-.  8:45  am] 

W.LMa  COM  7010-4»-«l 


DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Stipulation  of  Dtamissai 
Pursuant  to  tt>e  Clean  Water  Act; 
Pottstown,  PA 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  3, 1987  a  proposed 
Consent  Decree  in  United  States,  et  al. 
V.  Borough  of  Pottstown  Qvil  Action  No. 
84-6280,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  proposed 
Consent  Decree  concerns  the  failure  of 
the  Borough  of  Pottstown  to  implement 
an  approvable  pretreatment  program  at 
the  Pottstown  Waste  Water  Treatment 
Plant  prior  to  July  1, 1983.  The  proposed 
Consent  Decree  requires  the  defendant 
to  pay  a  penalty  of  $25,00ao0.  Its 
pretreatment  program  has  been 
approved  since  the  filing  of  this 
complaint. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States, 
et  al.  V.  Borough  of  Pottstown,  D.J.  Ref. 
#  90-5-1-1-2487. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania,  601  Market  Street, 
Philadelphia,  Pennsylvania,  and  at  the 
Region  III  Office  of  the  United  States 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia, 
Pennsylvania.  Copies  of  the  Consent 
Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 


F.  HMiy  Hat]ichl  U, 

ABsistont  A  itomey  General  Land  and 

Nature!  Resources  Division. 

FR  Doc.  87-6998  Piled  4-21-87;  8:45  am) 

BiUJNO  COOC  44KMH-M 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Shenango  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  April  9, 1987,  a  proposed 
Amended  Consent  Decree  in  United 
States  V.  Shenango  Incorporated.  C.A. 
60-1172,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania.  The  Motion  for 
Civil  Contempt  and  to  Enforce  Judgment 
filed  by  United  States  alleged  violabons 
of  a  Consent  Decree  entered  on  October 
16, 1980,  and  of  the  Clean  Air  Act  by 
Shenango  due  to  its  failure  to  comply 
with  the  capacity  and  mass  emission 
standards  for  particulates  set  forth  in 
the  1980  Consent  Decree  at  its  Neville 
Island,  Pennsylvania  facibty. 

The  Amended  Consent  Decree 
requires  Shenango  to  achieve  and 
demonstrate  compliance  with  the  Clean 
Air  Act  emission  standards  at  the 
Neville  Island  facility  and  to  pay  a  civil 
penalty  of  $500,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30]  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Amended 
Consent  Decree.  Comments  shall  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
Shenango  Incorporated,  DOJ  ref.  90-2-3- 
1099. 

The  proposed  Amended  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  J.  Alan 
Johnson,  633  U.S.  Post  Office  and 
Courtfiouse,  7th  Avenue  and  Grant 
Street,  Pittsburgh,  Pennsylvania  15219 
and  at  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia, 
Pennsylvania,  19107.  Copies  of  the 
Amended  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  U.S. 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Amended  Consent  Decree 


may  be  obtained  bi  person  or  by  mail 
from  the  Qivironmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $8.60  (10  cent  a 
page  reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Hsbtefal  II. 

Assistant  Attorney  General.  Land  and 

Naturoi  Resources  Division. 

(FR  Doc.  87-8998  Filed  4-21-87;  a-45  tin} 

BiUJNO  coot  4410-01-a 

Antitrust  Division 

United  States  of  America  v.  National 
IMedical  Entarprifia^  Inc.,  and  NME 
Hospitals,  Inc4  Propiosed  Consent 
Judgnient  and  Compettthre  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16{b)-{h),  that  a  proposed 
consent  decree  and  competitive  impact 
statement  have  been  filed  with  the 
United  States  District  Court  for  the 
Eastern  District  of  California,  Fresno 
Division,  in  United  States  v.  National 
Medical  Enterprises,  Inc.  and  NME 
Hospitals,  Inc..  Civil  Action  No.  CV-F- 
8S-481. 

I'he  amended  compliant  filed  by  the 
Department  of  Justice  in  this  case 
alleged  that  the  acquisition  by  National 
Medical  Enterprises,  Inc.  ("NME")  of 
Modesto  City  Hospital  of  Medesto, 
California,  violated  section  7  of  the 
Clayton  Act  15  U.S.C.  18.  because  it 
may  substantially  lessen  competition  in 
the  provision  of  general  acute  care 
hospital  services  in  the  Modesto, 
California,  area.  In  addition  to  NME,  the 
amended  complaint  names  as  a 
defendant  NME  Hospitals,  Inc.,  a 
wholly-owned  subsidiary  of  NME.  The 
proposed  final  judgment  would  prohibit 
NME  and  NME  Hospitals,  Inc.,  for  a  ten- 
day  period  after  entry  of  the  decree, 
from  acquiring  any  general  acute  care 
hospital  in  the  Modesto  area  market 
without  prior  approval  from  the 
Department  of  Justice  or  the  Court 

Public  comment  on  the  proposed 
judgment  is  invited  for  a  period  of  60 
days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  John 
W.  Clark,  Chief,  Professionals  and 
Intellectual  Property  Section,  Antitrust 
Division,  United  State  Department  of 
Justice,  Room  9903.  555  4th  Street  NW.. 
Washington.  DC  20001.  All  comments 


Federal  RegUler  /  Vol.  52,  No.  77  /  Wednesday.  April  22.  1987  /  Noticea 


13327 


will  be  filed  with  the  Court  and 
published  in  the  Federal  Register, 
loeeph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

|ohn  F.  Greaney, 

Steven  B.  Kramer. 

U.S.  Department  of/ustJce,  555  4th  Street, 

NW..  Washington.  DC  20001,  Telephone:  (202J 

724-7425. 

United  States  District  Court  for  the 
Eastern  District  of  Califomia.  Fresno 
Division 

ICivil  No.  CV-F-83-481-RECI 

United  States  of  America,  Plaintiff,  v. 
National  Medical  Enteiprises.  Inc.,  and 
NME  Hospitals,  Inc  Defendants; 
Stipulation  and  Order  Regarding 
Proposed  Final  Judgment 
Filed:  April  &  1967. 

it  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

(1)  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16).  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
now  withdrawn  its  consent,  which  it 
may  do  at  any  time  before  the  entry  of 
the  proposed  Final  Judgement  by  serving 
notice  thereof  on  defendants  and  by 
Tiling  the  notice  with  the  Court; 

(2)  The  parties  shall  abide  by  and 
comply  with  die  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment; 

(3)  In  the  event  the  plaintiff  withdraws 
its  consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding;  and 

(4)  The  parties  agree  that  each  will 
bear  its  own  costs  and  attorneys  fees 
that  have  been  incurred  in  connection 
with  this  case  and  shall  not  seek  any 
assessment  of  those  costs  or  fees 
against  the  opposing  party. 

For  Plaintiff  United  States  of  America: 
Cbaries  F.  Rul*. 

Acting  Assistant  A  ttomey  General. 
Roger  &  Andewelt 
John  W.  Clark. 
Fred  E.  Haynes. 
Attorney*.  US.  Dmpartmeat  oflusUoo. 


For  Defendants  National  Medical 
Enterprises.  Inc..  and  NME  Hospitals.  Ina: 
Robert  Fabrikanl.  Esquire. 
Richard  A.  Feinstein,  Esquire. 
McKenna.  Conner  fr Cuneo.  1575 /Street.  NW. 
Washington.  DC  20005. 
John  F.  Greaney. 
Steven  B.  Kramer. 

Attorneys.  United  States  Department  of 
fust  ice.  Washington,  DC  20001  (202)  724-7425. 


Order 

It  is  so  Ordered  this  - 
,1987. 


-  day  of 


Robert  E.  Coyle. 

United  States  District  Judge. 

John  F.  Greaney. 

Steven  B.  Kramer, 

U.S.  Department  of  Justice.  555  4th  Street, 

NW..  Washington.  DC  20001.  Telephone:  (202) 

724-7425. 

United  States  District  Court  for  the 
Eastern  District  of  California.  Fresno 
Division 

(Civil  No.  CV-F-8»-481  REG] 

United  States  of  America,  Plaintiff,  v. 
National  Medical  Enterprises,  Inc,  and 
NME  Hospitals.  Inc.,  Defendants;  Final 
Judgment. 

Piled:  April  8.  1987. 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Amended 
Complaint  herein  on  February  21, 1984, 
find  plaintiff  and  defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  adjudication  of  any  issue  of  fact 
or  law  herein  and  without  this  Final 
Judgment  constituting  any  evidence 
against,  an  admission  by,  or  an  estoppel 
against  any  party  with  respect  to  any 
such  issue: 

And  Whereas,  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its  approval 
by  the  Court: 

Now.  Thei^fore,  without  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
upon  consent  of  the  parties  hereto,  it  is 
hereby 

Ordered.  Adjudged  and  Decreed  as 
follows: 

I 

Tliis  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The  Amended 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against 
defendants  under  section  7  of  the 
Clayton  Act  as  amended  (IS  U.S.C.  18). 


II 

As  used  in  this  Final  Judgment 

A.  "General  acute  care  hospital" 
means  any  hospital  facility  with  an 
organized  medical  staff  which  provides 
24-hour  acute  inpatient  care,  including 
basic  services  [e.g.,  medical,  nursing, 
surgical,  anesthesia,  laboratory, 
radiology,  pharmacy  and  dietary], 
secondary  services  [e.g.,  obstetrics  and 
pediatrics),  or  tertiary  services  [e.g.. 
certain  kinds  of  cancer  and  cartliac 
care). 

B.  "Modesto  area  market"  means  all 
of  Stanislaus  County  (including  the  City 
of  Modesto),  Califomia.  except  for  the 
communities  of  Turlock  and  Der.air,  and 
also  includes  the  communities  of  Ripon 
and  Escalon  in  southern  San  Joaquin 
County,  California. 

C  "NME"  means  defendant  National 
Medical  Enterprises,  Inc.:  each  division, 
subsidiary,  or  affiliate  thereof  (including 
defendant  NME  Hospitals,  Inc.);  and 
each  officer,  director,  employee, 
attorney,  agent,  or  other  person  acting 
for  or  on  behalf  of  NME. 

D.  "Person"  means  any  natural 
person,  corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entity. 

m 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  NME.  its 
successors  or  assigns,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

B.  NME  shall  require  as  a  condition  of 
the  sale  or  other  disposition  of  Doctors 
Medical  Center  in  Modesto,  Califomia 
that  the  acquiring  party  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

C.  In  the  event  that  NME  sells  a 
division,  subsidiary,  or  affiliate  and  that 
division,  subsidiary,  or  affthate  does  not 
own,  operate,  control,  lease,  or  manage, 
directly  or  indirectly,  any  general  acute 
care  hospital  in  the  Modesto  area 
market  then  said  division,  subsidiary,  or 
affiliate  shall,  once  sold,  no  longer  be 
bound  by  this  decree,  and  the  entity 
purchasing  said  division,  subsidiary,  or 
affiliate  shall  not  be  bound  by  this 
decree  simply  as  a  result  of  said 
purchase. 

IV 

NME  is  hereby  enjoined  and 
restrained  for  a  period  of  ten  (10)  years 
from  the  entry  of  this  Final  Judgment 
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from,  directly  or  indirectly,  purchasing, 
consolidating  with,  acquiring  control  of, 
entering  into  a  management  contract 
with,  or  leasing  any  general  acute  care 
hospital  located  in  the  Modesto  area 
market  without  the  prior  written  consent 
of  plainti^,  or  if  plaintiff  objects,  the 
approval  of  the  Court  upon  NME's 
establishing,  by  a  preponderance  of  the 
evidence,  that  the  proposed  transaction 
will  not  substantially  lessen  competition 
or  tend  to  create  a  monopoly  in  any  line 
of  commerce  in  any  section  of  the 
country.  In  the  event  that  NME  shall 
seek  the  approval  of  the  Court  for  a 
proposed  transaction,  plaintiff  shall,  If 
requested  by  NME  and  if  plaintiff  in  the 
exercise  of  its  discretion  considers  the 
request  to  be  reasonable,  join  with  NME 
in  expediting  any  and  all  proceedings  by 
the  Court  in  connection  therewith. 


For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  t^sie: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  NME  made  to  its 
principal  office,  be  permitted: 

(1)  Access  during  office  hours  of  NME 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  NME, 
who  may  have  counsel  present,  relating 
to  any  matters  contained  in  this  Final 
Judgment;  and 

(2]  Subject  to  the  reasonable 
convenience  of  NME  and  without 
restraint  of  interference  from  it,  to 
interview  officers,  employees  and 
agents  of  NME,  who  may  have  counsel 
present,  regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  in  the 
Antitrust  Division,  made  to  NMFs 
principal  office,  NME  shall  submit  such 
written  reports,  under  oath  if  requested, 
with  respect  to  any  of  the  matters 
contained  in  this  Final  Judgment  as  may 
be  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  V.  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 


with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

VI 

Jurisdication  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  of  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necassary  or  appropriate  for  the 
construction,  implementation,  or 
modification  of  any  of  the  provisions  of 
this  Final  Judgment,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

vn 

This  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry 
by  the  Court. 

vin 

Entry  of  this  Final  Judgment  is  in  the 
public  interest 

United  States  District  Judge. 

Dated: 
John  F.  Creaney,  " 

Steven  R  Kramer, 

US.  Deportment  of  Justice.  555  4th  Street, 
N.W..  Washington. D.C.  20001,  Telephone: 
(2021724-8310. 

United  States  District  Court  for  the 
Eastern  District  of  California  Fresno 
Division 

[Civil  No.  CV-F-ea-MI  RECJ 

United  States  of  America,  Plaintiff,  v. 
National  Medical  Enterprises,  Inc.,  and 
NME  Hospitals,  Inc.,  Defendants. 
Competitive  Impact  Statement 

Filed:  April  8, 1987. 

Tlie  United  States,  pursuant  to  Section 
2(b)  of  the  Antitrust  I^cedures  and 
Penalties  Act  ("APPA"),  15  U.S.C.  16(b)- 
(h),  files  this  Competitive  Impact 
Statement  relative  to  the  proposed  final 
Judgment  submitted  for  entry  in  this 
antitrust  pnceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  October  31, 1983,  the  United  States 
filed  a  civil  antitrust  complaint  under 
Section  15  of  the  Clayton  Act,  15  U.S.C. 
25,  challenging  the  December  30, 1982 
acquisition  of  Modesto  City  Hospital  by 
National  Medical  Enterprises,  Inc. 
("NME"),  through  its  subsidiary,  NME 
Hospitals,  Inc.,  as  a  violation  of  section 
7  of  the  Clayton  Act,  15  U.S.C.  18.  The 
complaint  (which  was  later  amended] 
charged  that  the  effect  of  the  acquisition 
may  be  substantially  to  lessen 
competition  among  providers  of  general 
acute  care  hospital  services  in  the 
Modesto  area  market.  The  amended 
complaint  sought  defendants'  divestitiire 
of  Modesto  City  Hospital  and  an 


injunction  against  any  future 
acquisitions  by  defendants  without  prior 
notice  to  the  government  or  approval  by 
the  Court. 

The  government  and  the  defendants 
have  stipulated  that  the  proposed  final 
judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  final  judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify  and  enforce  the 
proposed  final  Judgment  and  to  punish 
violations  of  it. 

D.  Background  Events 

On  December  30, 1982,  NME,  through 
its  subsidiary,  NME  Hospitals.  Inc., 
acquired  the  assets  of  Modesto  Qty 
Hospital,  of  Modesto,  California,  from 
Modesto  City  Hospital.  Ina,  for 
approximately  $8  million  in  cash.  At  the 
time  of  the  acquisition,  NME  also  owned 
Doctors  Medical  Center,  the  largest 
hospital  in  Modesto.  Before  the       <    [     ' 
acquisition.  Doctors  Medical  Center 
directly  competed  with  Modesto  Qty 
Hospital  in  the  provision  of  general 
acute  care  hospital  services  in  the 
Modesto  area  market,*  sn  area  which      ^ 
includes  Modesto  and  most  of 
Stanislaus  County,  California  (except 
the  communities  of  Turlock  and  Denair), 
as  well  as  the  communities  of  Ripon  and 
Escalon  in  southern  San  Joaquin  Coimty, 
California.  This  is  the  geographic  area 
from  which  the  hospitals  attract  the  vast 
majority  of  their  patients. 

General  acute  care  hospitals  provide  a 
broad  range  of  integrated  and 
interrelated  health  care  services, 
imduplicated  by  any  other  health  care 
provider.  General  acute  care  hospital 
services  include  most  complex  surgical 
and  diagnostic  procedures  and  many 
medical  procedures  requiring  general 
anesthesia  or  continuous  monitoring  of  a 
patient's  condition.  In  many  cases,  these 
services  can  be  safely,  convenienUy, 
and  economically  performed  only  in  a 
hospital  setting.  These  and  other  unique 
charucteristics  distinguish  general  acute 
care  hospital  services  from  services 
provided  by  other  health  care  providers 
such  as  clinics,  freestanding  ambulatory 
surgery  centers,  and  doctor's  offices. 

Prior  to  the  defendants'  acquisition  of 
Modesto  City  Hospital,  the  Modesto 
area  market  for  the  provision  of  general 


'  Defendants  have  since  announced  plans  to 
consolidate  Modesto  City  Hospital  with  Doctors 
Medical  Center.  Under  the  consolidation,  which  U 
in  progress,  most  of  Modesto  City  Hospital's  general 
acute  care  services  will  be  transferred  to  Doctor's 
Medical  Center  and  Modesto  City  Hospital  will  b« 
converted  to  alternative  uses  (including  ambulatory 
care,  geriatric  medicine,  and  an  expansion  of  it* 
adolescent  chemical  dependency  unit). 
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acute  care  hospital  services  was  highly 
concentrated.  NME's  Doctors  Medical 
Center  controlled  approximately  34 
percent  of  the  licensed  general  acute 
care  hospital  beds,  and  Modesto  City 
Hospital  had  approximately  14  percent 
of  the  licensed  hospital  beds.  The 
remaining  beds  were  divided  among 
four  other  hospital  competitors. 

As  a  result  of  the  December  30. 1982 
acquisition  of  Modesto  City  Hospital  by 
NME.  Doctors  Medical  Center  and 
Modesto  City  Hospital  are  under  the 
common  control  of  NME.  and  NME 
controls  about  half  of  the  hospital  beds 
in  the  Modesto  area  market.  The 
Herfindahl-Hirschman  Index  (a  measure 
of  market  concentration  calculated  by 
squaring  the  market  share  of  each  firm 
competing  in  the  market  and  then 
summing  the  resulting  numbers]  rose  at 
least  900  points,  from  237B  to  at  least 
3336.  a  strong  indication  that  the  market 
became  even  more  highly  concentrated 
as  a  consequence  of  the  acquisition.* 

Based  upon  these  and  other  facts,  the 
amended  complaint  alleges  that  the 
effect  of  the  defendants'  acquisition  of 
Modesto  City  Hospital  may  be 
substantially  to  lessen  competition  in 
the  provision  of  general  acute  care 
hospital  services  in  the  Modesto  area 
market  in  violation  of  section  7  of  the 
Clayton  Act 

The  defendants  have  consented  the 
government's  case.  They  have  argued 
that  the  relevant  product  market  not 
only  includes  general  acute  care 
hospital  services,  but  also  services 
provided  by  other  health  care  providers, 
such  as  doctors'  offlces  and  ambulatory 
surgery  centers.  They  have  also  argued 
that  the  relevant  geographic  market  for 
the  provision  of  these  services  extends 
as  far  north  as  Stockton  and  as  far  south 
as  Merced,  California.  In  the  defendants' 
view,  the  relevant  market  was 
unconcentrated  before  their  acquisition 
of  Modesto  City  Hospital,  and  the 
acquisition  only  nominally  increased 
market  concentration. 

Trial  of  the  case  commended  on  July 
9. 1985.  On  July  18. 1985.  during  the 
presentation  of  the  government's 
evidence,  the  presiding  judge  announced 
his  intention  to  dismiss  the  case  with 
prejudice  because  of  misconduct  by 
government  attorneys.  The  dismissal 
order  was  entered  on  July  24. 1985. 
United  States  v.  National  medical 
Enterprises.  Inc.,  107  F.RD.  628  (E.D. 
Cal.  1985).  The  government  appealed. 


*  As  the  amended  complaint  make*  clear,  the 
market  shares  of  the  hospitals  can  also  be  measured 
by  annual  inpatient  days  and  by  gross  patient 
revenues.  Under  either  measure,  the  post-merger 
HHI  is  in  excess  of  3800.  and  the  change  in  the  HHI 
exceeds  1100  points. 


and  on  June  23, 1986,  the  Ninth  Circuit 
vacated  the  dismissal  of  the  action  so 
that  the  district  court  judge  could 
reconsider  the  motion  to  dismiss 
pursuant  to  certain  standards  set  out  in 
the  opinion.  Id.,  792  F.2d  906.  914  (9th 
Cir.  1986).  The  Ninth  Circuit's  opinion 
was  amended  on  September  9, 1986,  and 
in  late  1986  the  case  was  returned  to  the 
district  court  for  further  proceedings. 

III.  Explanatioo  of  the  Proposed  Final 
Judgment 

The  government  and  the  defendants 
have  stipulated  that  the  proposed  final 
judgment  may  be  entered  by  the  Court 
at  any  time  after  compliance  with  the 
APPA.  The  proposed  final  judgment 
does  not  constitute  an  admission  by  any 
party  as  to  any  issue  of  fact  or  law. 
Under  the  provisions  of  section  2(e)  of 
the  APPA  entry  of  the  proposed  final 
judgment  is  conditioned  upon  a 
determination  by  the  Court  that  it  is  in 
the  public  interest  to  do  so. 

The  proposed  final  judgment  enjoins 
the  defendants,  for  a  ten-year  period 
after  entry  of  the  judgment,  from 
acquiring  any  general  acute  care 
hospital  in  the  Modesto  area  market 
without  the  prior  approval  of  the 
Department  of  Justice  or  the  Court 
Acquisitions  having  a  significant 
adverse  effect  on  competition  in  this 
market  can  involve  dollar  amounts  that 
do  not  require  reporting  under  the 
premerger  reporting  program  created  by 
section  7A  of  the  Clayton  Act  15  US.C. 
18(a].  The  proposed  final  judgment 
eliminates  the  possibility  that 
defendants  could  make  such 
acquisitions  without  notice  to  the 
government  for  the  next  ten  years. 
Should  the  defendants  seek  Court 
approval  of  such  an  acquisition,  they 
must  affirmatively  demonstrate  to  the 
Court  that  the  acquisition  would  not 
substantially  lessen  competition  in  any 
line  of  commerce  in  any  section  of  the 
country. 

The  proposed  judgment  also  requires 
the  defendants  to  produce  to  the 
Department  upon  request  certain 
information  concerning  their  compliance 
with  the  judgment. 

rv.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act  (15  U.S.C. 
15)  provides  that  any  pert-in  who  has 
been  injured  as  a  result  c!  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and 
reasonable  attorney  fees.  Entry  of  the 
final  judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 


provisions  of  section  5(a)  of  the  i..iay',on 
Act  (15  U.S.C.  16(a)).  the  final  judgment 
has  no  prima  facie  effect  in  any  private 
lawsuit  that  may  be  brought  against  the 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

As  provided  by  the  APPA,  any  person 
wishing  to  comment  upon  the  final 
judgment  may  within  the  statutory  60- 
day  comment  period  submit  written 
comments  to  John  W.  Clark.  Chief. 
Professions  &  Intellectual  Property 
Section.  Antitrust  Division,  United 
States  Department  of  Justice,  555  4th 
Street,  NW..  Room  9903.  Washington, 
DC  20001.  These  comments  and  the 
Department's  responses  will  be  filed 
writh  the  Court  and  published  in  the 
Federal  Register.  All  comments  will  be 
given  due  consideration  by  the 
Department  which  remains  free  to 
withdraw  its  consent  to  the  judgment  at 
any  time  prior  to  entry.  TTie  judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action  and  that  any 
party  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  its 
modification,  interpretation  or 
enforcement 

VI.  Alternatives  to  the  Proposed  Fmal 
Judgment 

The  government  considered  requiring 
the  divestiture  of  an  NME-owned 
hospital  but  was  unable  to  achieve  that 
result  in  negotiations,  and  it  became 
apparent  that  divestiture  could  be 
accomplished  only  after  as  successful 
completion  of  the  litigation. 

Given  the  current  posture  of  the  case, 
it  would  not  be  possible  to  reach  the 
merits  of  the  government's  case  until  the 
defendants'  motion  to  dismiss  for 
prosecutorial  misconduct  is  resolved. 
This  could  involve  protracted  litigation, 
which  would  be  costly  and  time 
consuming.  Furthermore,  once  the 
motion  to  dismiss  is  resolved, 
resumption  of  the  trial  on  the  merits, 
together  with  possible  appeals,  would 
also  require  the  expenditure  of 
significant  time  and  resouces  in  the  face 
of  substantial  uncertainty  that  the 
government  ultimately  would  succeed. 
The  government  had  presented  much  of 
its  case  at  the  time  the  defendants  made 
their  motion  to  dismiss,  and  the  course 
of  the  trial  causes  the  government  to  be 
less  confident  of  its  ability  to  prevail  on 
the  merits  than  it  was  before  the  trial 
began.  Even  if  the  government  were 
ultimately  to  prevail  on  the  merits,  there 
would  be  problems  associated  with 
obtaining  adequate  relief:  as  noted 
earlier,  NME  currently  is  in  the  process 
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of  consolidating  Modesto  City  Hospital 
with  Doctors  Medical  Center,  which 
when  complete  will  make  it  less  certain 
that  two  viable  independently 
competing  hospitals  could  be  recreated. 
Therefore,  we  concluded  that  the 
proposed  Final  Judgment  was  the  best 
alternative  available  to  the  government 
at  the  current  time  and  that  its  entry  is 
in  the  public  interest. 

VII.  Determinative  Materials  and 
Documents 

There  are  no  materials  or  documents 
that  the  government  considered 
determinative  in  formulating  the 
proposed  flnal  judgment.  Accordingly, 
none  are  being  filed  with  this 
Competitive  Impact  Statement. 

Dated: 

Respectively  submitted, 
John  F.  Greaney. 
Steven  B.  Kramer, 

Attorneys.  United  States  Department  of 
Justice,  Antitrust  Division. 
|FR  Doc  87-9022  Filed  4-21-87;  8:45  am] 
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Immigration  and  Naturalization 
Service 

(Public  Notice  INS  #1004-«71 

Anti-Drug  Abuse  Act  of  1966;  Pilot 
Project 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Notice  of  pilot  project. 

SUMM    -y:  Section  1751  of  the  Anti-Drug 
Abuse  Act  of  1986  amended  certain 
provisions  of  the  Immigration  and 
Nationality  Act,  in  order  to  provide 
greater  enforcement  authority  to  the 
Immigration  and  Nationalization  Service 
(INS)  as  one  of  the  federal  agencies 
engaged  in  the  fight  against  illegal 
narcotics  trafficking.  It  also  called  for 
establishment  of  a  four-city  pilot  project 
between  the  INS  and  local  law 
enforcement  agencies,  to  enhance 
automated  information  exchanges  and 
operational  support  in  locating  and 
apprehending  alien  narcotics  traffickers 
and  drug  offenders.  This  notice  provides 
the  public  with  information  relating  to 
that  pilot  project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  D.  Cadman,  Acting  Deputy 
Assistant  Commissioner,  Investigations 
Division,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Washington,  DC  20536,  Telephone:  (202) 
633-2997. 

SUPPLEMENTARY  INFORMATION:  On 
October  27, 1986  the  President  signed 
into  law  the  Anti-Drug  Abuse  Act  of 


1986,  Pub.  L.  99-570.  Subtitle  M  (section 
1751)  of  that  omnibus  drug  control  Act, 
entitled  the  Narcotics  Traffickers 
Dei>ortation  Act.  amended  sections 
212(a)(23),  241(a)(ll)  and  287  of  the 
Immigration  and  Nationality  Act  (INA), 
8  U.S.C.  1182(a)(23),  1251(a)(ll)  and 
1357,  as  follows: 

— Section  212(a)(23)  was  amended  to 
render  excludable  any  alien  convicted 
of  a  violation  involving  controlled 
substances,  as  deflned  in  21  U.S.C.  802. 

— Section  241(a)(ll)  was  amended  to 
render  deportable  any  alien  convicted  of 
a  violation  involving  controlled 
substances,  also  as  defined  in  21  U.S.C. 
802. 

Section  287  was  amended  by  addition 
of  new  subsection  (d)  to  require  that 
when  the  Immigration  and 
Naturalization  Service  (INS)  is 
expeditiously  informed  that  an  alien  has 
been  arrested  for  a  violation  of  any  law 
relating  to  controlled  substances,  the 
Service  must  promptly  determine 
whether  or  not  to  issue  a  detainer. 

Lastly,  Subtitle  M  also  provides  for  a 
one-year  pilot  project  in  four  cities  to  be 
designated  by  the  Attorney  General, 
designed  for  enhanced  automated 
exchange  of  information  between  INS 
and  state  and  local  agencies,  and  calls 
for  increases  in  WS  Investigations 
personnel.  The  statute  states,  in 
pertinent  part, 

"[The]  Attorney  General,  acting  through  the 
Investigative  Division  of  the  Immigration  and 
Naturalization  Service,  shall  provide  a  pilot 
program  in  4  cities  .  .  .  The  Attorney  General 
shall  select  cities  In  a  manner  that  provides 
special  consideration  for  cities  located  near 
the  land  borders  of  the  United  States  and  for 
large  cities  which  have  major  concentrations 
of  aliens  ...  At  the  end  of  the  first  year  of 
the  pilot  program,  the  Attorney  General  shall 
provide  for  an  evaluation  of  the  effectiveness 
of  the  program  and  shall  report  to  Congress 
on  such  evaluation  and  on  whether  the  pilot 
program  should  be  extended  or  expanded." 

Notice  is  hereby  given  that,  in 
accordance  with  the  specifications  laid 
out  in  the  statutory  language,  the 
Commissioner  of  Immigration  and 
Naturalization  has  determined  that  the 
pilot  project  mandated  by  law  shall  be 
carried  out  in  the  following  four  cities: 
New  York,  New  York;  Chicago,  Illinois; 
Miami,  Florida;  and  Los  Angeles. 
California. 

Dated:  April  15, 1987. 
Alan  C.  Nelson, 

Commissioner,  Immigration  and 

Naturalization. 

(FR  Doc.  87-9001  Filed  4-21-87;  8:45  am] 

BILUNO  CODE  4410-10-41 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMINtSTRATION 

[Notic*  sr-sei 

Ag«ncy  Ftoport  Forni*  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (SJP.  83' s, 
supporting  statements,  instructions, 
transmittals  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

date:  Comments  must  be  received  in 
writing  by  May  4, 1987.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 

submitting  comments  promptly,  you 
should  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible. 

address:  Ray  S.  Mayfield,  NASA 
Agency  Clearance  Officer,  Code  NM, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 
Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Tide:  Estabhshment  of  Merits  of 
Continuing  Research  Projects. 

OMB  Number:  2700-0045. 

Type  of  Request:  Revision. 

Frequency  of  Report:  Annually. 

Type  of  Respondent:  Non-profit 
institutions. 

Aimual  Responses:  1,529. 

Annual  Burden  Hours:  30,580. 
Abstract-Need/Uses:  The  continued 

applicability  of  sponsored  researched  to 

NASA's  needs  and  the  intrinsic  merit  of 

project  effort  is  verified  by  requiring 

updated  technical  proposals  for  review 

and  evaluation  prior  to  re-authorizing 

on-going  work. 
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Title:  Property  Management  and 
Control. 

OMB  Number  270(M)047. 
Type  of  Request:  Revision. 
Frequency  of  Report:  Annually. 
Type  of  Respondent:  Non-proflt 

institutions. 
Annual  Respon8e8:57,675. 

Abstract-Need/Uses:  Property  records 
and  reporting  are  required  to  ensure 
appropriate  utilization,  safekeeping, 
accountability  and  control  for  items 
provided  by  NASA  or  acquired  with 
NASA-provided  funds. 
Title:  Patents. 
OMB  Number:  2700-0048. 
Type  of  Request:  Revision. 
Frequency  of  Report:  Annually. 
Annual  Recordkeeping  Hours:  27,664. 

Abstract-Need/Uses:  Reports  and 
records  regarding  patents  are  required 
to  comply  with  statutes  and  the  OMB 
and  NASA  implementing  regulations. 
Title:  Financial  Monitoring  and  Control. 
OMB  Number  2700-0049. 
Type  of  Request:  Revision. 
Frequency  of  Report:  Monthly. 
Annual  Recordkeeping  Hours:  92,280. 

Abstract-Need/Uses:  Financial 
recordkeeping  and  reporting  are 
required  to  ensure  proper  accountability 
for  and  use  of  NASA-provided  funds. 
Ray  S.  Mayfield, 

Director,  Management  Analysis  Office. 
April  16. 1987. 
[PR  Doc.  87-8976  Filed  4-21-87;  8:45  am] 

MUJNO  COM  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  ANO  THE  HUMANITIES 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Jazz  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  6-8, 1987,  from 
9:00  a.m. — 6:00  p.m.  in  room  730  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NV/.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Friday,  May  8,  from 
11:00  a.m.-l:00  p.m.  lie  topics  for 
discussion  will  include  guidelines 
revisions,  policy  issues  and  the  Five- 
Year  Planning  Document 

The  remaining  sessions  of  this 
meeting  on  May  6-7.  from  9:00  a.m.-eKX) 
p.m.  and  on  May  8,  from  9.'00-11:00  a.m. 
and  from  2:00  p.m.-6:00  p.m.  are  for  the 
purpose  of  application  review.  In 
accordance  with  the  determination  of 
the  Chairman  published  in  the  Federal 
Regislar  of  February  13. 1980.  these 


sessions  will  be  closed  to  the  public 
pursuant  to  subsection  [c](4].  (6)  and 
9(b)  of  section  552b  of  Title  5.  United 
States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW,  Washington. 
DC  20506,  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  R  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
lohnfLOaik. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
April  15, 1987. 

[FR  Doc  87-8995  Filed  4-21-87;  8:45  am] 
BILUNO  COW  7S37-01-II 


Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463],  as  amended  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Painting  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  11-14, 1987, 
from  9:00  a.m.-e:00  p.m..  and  on  May  15, 
1987,  from  9:00  a.m.-6:00  p.m.  in  room 
716  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  chairman  published 
in  the  Federal  Register  of  February  13, 
1980,  these  sessions  v«ll  be  closed  to  the 
public  pursuant  to  subsections  (c)(4).  (6) 
and  (9)(B]  of  section  552b  of  Title  5, 
United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  OfHcer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
lohnRCUuk, 

Director,  Council  and  Panel  Opera tiona. 
National  Endowment  for  the  Arts. 
April  15. 1987. 

[FR  Doc  87-8996  Piled  4-21-87;  8:45  am] 

HUMQ  COOK  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Sever* 
Accidents;  Postponement 

The  ACRS  Subcommittee  on  Severe 
Accidents  scheduled  for  April  23, 1987 
has  been  postponed  to  May  28, 1987. 
Notice  of  this  meeting  was  previously 
published  Friday,  April  3, 1987  (52  FR 
10835). 

Dated:  April  16, 1987. 

Morton  W.  Ubarkin, 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc  87-0087  Filed  4-21-87;  8:45  am] 

rnXMO  CODE  TSW-Ot-M 


Bi-Weelcly  Notice;  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.  L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
bi-weekly  notice.  Public  Law  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  April  8, 1987  (52  FR  11352] 
through  April  10, 1987. 

Consideration  of  Usiiance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideraticn  Deteiminatioii 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (l)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
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evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubhcation  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  Hnal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration.  U.S.  Nuclear 
Reg\ilatory  Commission,  Washington, 
CKD  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Ragistar  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000.  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  a-15  a.m.  to 
5.-00  pjn.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street 
NW.,  Washington.  DC  The  Tiling  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  June  5, 1987,  the  licensee  may  file  a 
request  for  a  hearing  with  re8p>ect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
Intervene  shall  be  ffied  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceeding"  in  10  CFR  Part  2.  U  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  Hied  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and /or  petition  and  the  Secretarf  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  [2]  the 
nature  and  extent  of  the  petitioner's 
pr(^erty,  fmancial.  or  other  interest  in 
the-proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectis)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  Bled  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
partidpete  as  a  party. 

Those  permitted  to  intervene  become 

[>arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
.final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Norraally,  the  Commission  wiQ  not 
issue  the  amendment  ontii  the 
expiration- of  the  30-day  notice  period. 
However,  should  <arcuiBstaoces  change 
dioing  the  notice  period  such  that  failure 


to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director}: 
Petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  205S5,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  e  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(aKl)(i)  through  (v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Stiwt.  NW.. 
Washington,  DC,  and  at  the  local  pubUc 
document  room  for  the  particular  facility 
involved. 
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Arkansas  Power  and  Light  Co.,  Docket 
No.  50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  AR 

Date  of  amendment  request 
December  12, 1986. 

Description  of  amendment  request: 
The  amendment  request  identifles  five 
proposed  changes  in  the  Arkansas 
Nuclear  One,  Unit  1.  Technical 
Specifications  as  follows: 

1.  Change  Table  4.1-3  at  Item  l.c  to 
delete  the  reference  to  footnote  (11)  and 
to  delete  the  footnote  itself.  The  item 
and  the  footnote  relate  to  a  requirement 
applicable  from  date  of  license  through 
Cycle  2  only  and  therefore  are  no  longer 
applicable. 

2.  Change  Table  4.1-3  to  delete  Item  7 
and  associated  footnote;  change 
Specification  3.3.1  to  replace  paragraph 
*(G)  with  paragraph  (G)  as  noted  in  this 
specification  and  delete  the  associated 
footnote;  and  change  Specification  3.3.4 
to  replace  paragraphs  *(B)  and  *(C]  as 
noted  in  this  specification  and  delete  the 
associated  footnote.  The  changes  relate 
to  the  requirements  associated  with  the 
sodium  thiosulfate  system  which  was 
removed  from  service  as  authorized  by  a 
previous  amendment  to  the  license. 

3.  Change  Figure  6.2-1.  Management 
Organization  Chart,  and  Figure  6.2-2. 
Functional  Organization  for  Plant 
Operations,  to  reflect  a  reorganization  of 
certain  positions  within  the  generation, 
transmission  and  engineering  operations 
of  Arkansas  Power  and  Light  Company. 

4.  Change  Specification  3.8.2  to  correct 
a  misspelled  word;  add  page  numbers  to 
pages  60,  61  and  e6c  which  apparently 
were  missing  as  a  result  of  the  licensee's 
duplication  process:  correct  a  misspelled 
word  in  Specification  4.4.1.1.2.a;  correct 
designation  "NRC"  for  "AEC"  in 
Specification  4.4.1.1.2.d;  change 
"integrated  rate  tests"  to  "integrated 
leak  rate  tests"  in  Specification  4.4.1.1.4; 
correct  misspelled  words  in 
Specifications  4.4.1.2.1.a  and  4.4.1.2.1.f; 
change  Specification  4.8  to  correct  the 
title  to  read  "Emergency  Feedwater 
Pump  Testing";  correct  a  misspelled 
word  in  the  Bases  of  Specification  4.9; 
add  appropriately  "4.21  Sprinkler 
Svstems"  which  apparently  was 
removed  in  the  licensee's  dupUcation  of 
the  page  llOt;  correct  a  misspelled  word 
in  the  Bases  of  Specification  4.26; 
correct  the  title  in  the  Index  of 
"Surveillance  Standards"  to  read 
"Surveillance  Requirements";  and 
correct  a  misspelled  word  in  the  Bases 
of  Specification  2. 

5.  Change  Specification  6.5.2.2  to 
allow  the  Safety  Review  Committee 
(SRC)  to  be  composed  of  at  least  eight 
members  in  addition  to  the  chairman. 


Changes  laenuiiea  aoove  mat  are 
requested  to  correct  errors  which 
occurred  only  in  the  licensee's 
duplication  process  are  not  being 
considered  by  the  Commission.  The 
official  Commission  record  is  correct 
and  therefore  no  changes  are  necessary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission's  staff  has  reviewed 
the  licensee's  no  significant  hazards 
consideration  determinations  and  agrees 
with  the  licensee's  analyses.  All  of  the 
proposed  changes  are  to  remove 
ambiguities,  remove  outdated 
requirements,  correct  misspelled  words, 
provide  consistency  within  the 
Technical  Specifications  or  to  provide 
for  administrative  and  organizational 
changes. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  in  10  CFR  50.92  by 
providing  certain  examples  in  51  PR 
7750.  An  example  of  actions  involving 
no  significant  hazards  considerations  is 
Example  (i),  an  amendment  involving  a 
purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  In 
nomenclature.  The  proposed  Technical 
Specification  modifications  correct 
typographical  errors,  provide 
consistency  within  the  Technical 
Specifications  and  provide  for 
administrative  changes.  The  proposed 
changes  fall  within  this  example. 
Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
that  are  similar  to  an  example  for  which 
no  significant  hazards  considerations 
exist,  the  Commission  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

LocaJ  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  RussellviUe,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Bishop.  Liberman.  Cook, 
Purcell  and  Reynolds,  1200  17th  Street. 
NW..  Suite  700.  Washington,  DC  20036. 

NRC  Project  Director  John  F.  Stolz. 

Carolina  Power  and  Light  Co..  Docket 
No.  50-261,  H.  B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2,  Darlington 
County,  SC 

Date  of  amendment  request:  March  9, 
1987. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS),  Section  6.0. 
Administrative  Controls,  for  the  H.B. 


Robinson  Steam  Electric  Plant.  Unit  No. 
2.  to  reflect  organization  changes. 

Basis  for  proposed  no  siqnificant 
hazards  consideration  determination: 
The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Carolina  Power  and  Light  Company 
has  reviewed  their  proposed  change  in 
accordance  with  10  CFT^  50.92(c)  and 
has  determined  that  the  proposed 
change  does  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  amendment  changes  the 
organizational  structure  to  reflect 
organizational  changes  due  to 
promotions  and  reorganization  without 
any  reduction  in  the  level  of 
management  oversight  of  activities 
affecting  plant  safety.  Furthermore,  the 
redundant  addition  of  a  requirement  for 
PNSC  review  to  Section  8.5.1.6.6 
provides  further  assurance  that  such 
reviews  will  be  appropriately  carried 
out. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  there  are 
no  physical  plant  modifications  or 
changes  involved. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  organizational 
control  and  accountability  are  enhanced 
by  these  changes. 

The  NPC  staff  has  reviewed  the 
licensee's  determination  and  agrees 
with  their  evaluation  in  this  regard  and, 
therefore,  proposes  to  determine  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

Locai  Public  Document  Room 
Location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues,  Hartsville. 
South  Carolina  29535. 

Attorney  for  licensee:  Shaw,  Pittman. 
Potts,  and  Trowbridge,  2300  N  Street, 
NW..  Washington.  DC  20037. 

NRC  Project  Director  Lester  S. 
Rubenstein. 
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Coromonweaitfa  Edison  Co..  Docket  Nos. 
STN  50-454  and  STN  50-455,  Byron 
Station,  Unit  Nos.  1  and  2,  Ogle  County, 
IL 

Dote  of  opplication  for  amendments: 
March  5. 1987. 

Description  of  amendments  request 
The  amendments  would  revise  the 
Technical  Specifications  to  require  that 
the  High  Energy  Line  Break  isolation 
sensors  be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  these  proposed 
amendments  and  determined  that  they 
involve  no  significant  hazards 
considerations.  10  CFR  50.92(c]  states 
that  a  proposed  amendment  will  involve 
no  significant  hazards  considerations  if 
the  prop>osed  amendments  do  not;  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  amendment  requests  the  addition 
of  a  new  Technical  Specification 
requiring  high  energy  line  break 
isolation  sensors  to  be  operable.  These 
sensors  automatically  detect  and  isolate 
high  energy  line  breaks  in  the  Steam 
Generator  Blowdown  and  Auxiliary 
Steam  systems  before  auxiliary  bonding 
environmental  conditions  exceed 
predicted  values. 

The  proposed  change  does  not  involve 
a  significant  hazards  consideration 
because  operation  of  Byron  Units  1  and 
2  in  accordance  with  this  change  would 
not: 

1.  Involve  a  signiRcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  Requiring 
high  energy  line  break  isolation  sensors 
to  be  operable  does  not  affect  the 
probability  of  an  accident  occurring.  The 
consequences  of  an  accident  may 
actually  be  decreased.  The  sensors  are 
designed  to  detect  an  increase  in 
temperature  due  to  a  high  energy  line 
break  and  initiate  a  signal  to  close 
valves  to  isolate  the  source  of  high 
energy.  This  ensures  that  operation  of 
equipment  is  not  impacted  by  an 
adverse  environment.  Therefore,  when 
equipment  is  required  to  be  operable  to 
respond  to  an  accident  condition,  there 
is  a  greater  probability  it  will  be 
available. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  additional 
requirements  imposed  by  the  new 
Technical  Specifications  are  designed  to 
limit  the  potential  consequences  if  an 


accident  occurs.  A  new  or  different  kind 
of  accident  is  not  created  as  a  result. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety.  The  addition  of  a 
new  Technical  Specification  does  not 
delete  the  requirements  for  operability 
of  any  other  Technical  Specification. 
Requiring  high  energy  line  break  sensors 
to  be  operahle  prevents  the  potential  for 
damage  to  safety-related  systems  and 
structures  in  the  auxiliary  building.  This 
will  not  reduce  the  margin  of  safety. 

llie  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  examples  in  48  FR  7751  of 
amendments  that  are  considered  not 
likely  to  involve  a  significant  hazards 
consideration.  Example  (ii)  relates  to  a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presenUy  included  in  the  Technical 
Specification;  for  example,  a  more 
stringent  surveillance  requirement  In 
this  case,  the  proposed  change  is  similar 
to  Example  (ii)  since  the  change  is 
providing  additional  limitations, 
restrictions,  and  controls  not  presenUy 
included  in  the  Technical  Specifications. 
The  proposed  amendment  requires  high 
energy  line  break  isolation  sensors  to  be 
operable.  Currently  the  Technical 
Specifications  do  not  have  any 
requirements  for  high  energy  line  break 
isolation  sensors. 

Therefore,  based  on  the  above 
considerations,  the  sta^  has  determined 
that  this  change  does  not  involve 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street,  Rockford.  Illinois  61103. 

Attorney  to  licensee:  Michael  Miller, 
Isham,  Lincoln  end  Beale.  One  First 
National  Plaza,  42nd  Floor.  Chicago, 
IlliDois  60603. 

NRC  Project  Director:  Steven  A. 
Varga. 

Commonwealth  Edison  Co.,  Docket  Nos. 
50-295  and  50-304,  2Uon  Nuclear  Power 
Station,  Unit  Nos.  1  and  2,  Lake  Cotmty, 
IL 

Date  of  application  for  amendments: 
December  4, 1986.  supplemented  March 
3,1987. 

Description  of  amendments  request: 
This  proposed  amendment  clarifies 
Sections  3.5  and  4.5-Reactor 
Containment  Fan  Coolers  following  a 
recent  modification  to  the  reactor 
containment  fan  coolers  (RCFC)  and 
converts  the  entire  section  into  the 
Standardized  Technical  Specification 
format. 

In  1984.  the  heat  exchangers  for  Zion's 
10  RCFC's  were  exhibiting  degradation 
of  the  service  water  cooling  coil  tubing. 


This  tubing  had  degraded  to  the  extent 
that  through-wall  holes  had  developed 
and  leakage  had  occurred.  The  RCFSs 
design  function  is  to  remove  heat  from 
the  containment  atmosphere  and 
transfer  it  to  the  service  water  system 
under  both  normal  and  accident 
conditions.  The  plugging  of  leaking  coil 
tubes  was  compromising  this  function. 
Therefore,  a  modification  was  planned 
to  replace  the  existing  RCFC  service 
water  cooling  coils  with  new  coils  of  a 
design  that  would  minimize  the 
degradation  phenomenon. 

This  replacement  activity  also  was 
intended  to  upgrade  the  heat  removal 
capability  of  the  RCFC's  by  increasing 
both  the  heat  transfer  capabilities  of  the 
coil  and  the  air  flow  rate.  Associated 
with  this  efiort  was  a  goal  to  simplify 
the  operation  of  the  RCFCs.  The 
simplification  of  the  RCFC  by  the 
elimination  of  the  "normal"  air  path 
would  result  in  increased  reliability. 

The  need  for  the  two  existing  modes 
of  operation,  normal  and  accident,  was 
reviewed  as  part  of  this  effort.  The 
results  of  this  review  demonstrated  that 
the  FSAR  did  not  take  any  credit  for  any 
effects  of  containment  cleanup  from  the 
existing  moisture  separators  and  HEPA 
filters.  Thus,  the  existence  of  two 
separate  air  flow  paths,  and  the 
resultant  need  to  actuate  the  accident 
mode,  was  superfiuous. 

The  resulting  RCFC  modification  had 
the  following  elements: 
— ^Replacement  of  the  RCFC  heat 

exchanger 
— Removal  of  the  moisture  separators 
—Removal  of  the  HEPA  filters 
— Air  control  dampers  permanently 

placed  in  the  accident  mode 

Technical  Specification  4.5.1.A.3 
states:  "Each  fan  cooler  damper  shall  be 
stroked  to  the  accident  position  and  the 
position  indication  checked  during  each 
refueling  outage."  In  addition,  the  basis 
for  this  section  states;  "The  testing 
program  is  adequate  to  ensvu^  continued 
availability  of  each  of  the  fan  coolers.  It 
will  further  provide  assurance  of  the 
continued  operability  of  those  fan  cooler 
components  used  only  during  an 
accident  situation." 

Thus,  the  intent  of  the  RCFC  refueling 
surveillance  is  to  ensure  that  the 
accident  air  flow  path  is  available.  A 
simple  verification  that  the  dampers 
remain  in  the  accident  position  satisfies 
the  surveillance  requirements. 
Therefore,  the  placement  of  the  control 
dampers  in  the  accident  position  does 
not  preclude  the  performance  of  the 
surveillance  requirements  of  Section  4.5. 
This  proposed  amendment  also  alters 
the  format  of  Sections  3.5  and  4.5  to  the 


Standardized  Technical  bpecuication 
format. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  will  involve  a  no  significant 
hazards  consideration  if  the  proposed 
amendment  does  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibUity  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  farvolve  a  significant  reduction  in  a 
margin  of  safety. 

In  addition,  the  Commission  has 
provided  guidance  in  the  practical 
application  of  these  criteria  by 
publishing  eight  examples  in  51  FR  7751. 
The  licensee  provided  the  foDowing 
discussion  regarding  the  above  three 
criteria: 

Criterion  1 

The  proposed  change,  and  the 
underlying  modifi cations,  have  no  effect 
on  the  operation  of  Zion's  RCFCs.  The 
physical  modification  has  not  affected 
the  availability  of  the  accident  air  flow 
path  during  accident  conditions.  Rather, 
the  physical  modification  has  resulted  in 
the  accident  flow  path  being 
continuously  available  and  increased 
heat  removal  capacity.  Thus,  the  RCFCs 
are  always  available  to  perform  their 
safety  function. 

Chapter  14  of  the  Zion  FSAR  assumes 
that  three  RCFCs  are  operating  in  the 
post-LXXlA  containment  environment  to 
remove  energy  from  the  containment 
atmosphere.  The  ability  of  Zion's  RCFCs 
to  perform  this  function  has  been 
increased  as  a  result  of  this  physical 
modification.  The  beat  removal 
capability  has  been  increased  and  the 
need  to  automatically  transfer  from  the 
normal  to  the  accident  air  Qow  path  has 
been  eliminated.  Thus,  the  RCFCs 
ability  to  perform  their  designed 
function  has  not  degraded. 

The  modification  of  the  verb  "stroke" 
to  the  verb  "verify"  merely  clarifies  the 
intent  of  the  existing  surveillance  to 
ensure  that  the  accident  flow  path  is 
continuously  available.  The  existing 
Technical  Specification  surveillance 
requires  that  the  dampers  be  stroked 
and  verified  in  their  accident  positions 
every  refueling.  There  is  no  requirement 
to  stroke  the  dampers  back  to  the 
normal  flow  path  position.  Thus,  the 
modification  of  the  verb  "stroke"  to  the 
verb  "verify"  merely  formalizes  the 
preexisting  intent  of  the  2^ioQ  Technical 
Specifications. 

Based  upon  the  above  discussion,  the 
proposed  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  any  accident 
previously  evaluated. 

Criterion  2 

The  clarification  of  the  existing  intent 
of  the  Zion  Technical  Specifications  and 
the  alteration  of  the  format  of  Section 
3.5  and  4.5  has  no  effect  on  any  of  Zion'» 
systems  or  structures.  As  discussed 
above,  the  RCFCs  heat  removal 
capability  and  reliability  has  been 
increased.  These  improvements  do  not 
result  in  any  additional  system 
interactions.  Thus,  there  can  be  no 
potential  for  any  previously  unanalyzed 
malfunction  or  component  failure. 

The  RCFCs  are  intended  to  remove 
energy  from  inside  of  the  containment 
structure  following  a  main  steam  line 
break  or  a  loss  of  coolant  accident.  The 
analyses  for  these  accidents  contained 
in  Zion's  FSAR  have  been  reviewed. 
Based  upon  the  lack  of  system 
interaction  discussed  above,  the 
underiying  physical  modification,  wrill 
not  affect  any  of  the  pre-existing 
accident  sequences. 

Thus,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

Criterion  3 

The  RCFCs  will  remain  continuously 
available  to  perform  their  intended 
safety  function.  The  physical 
modifications  to  the  RCFCs  have 
resulted  in  more  efficient  and  refiable 
operation.  Thus,  the  margin  of  safety 
has  been  increased  as  a  result  of  the 
physical  RCFC  modification. 

However,  the  proposed  amendment 
only  involves  the  clarification  and 
reformatting  of  the  Zion  Technical 
Specifications  which  does  not  affect  the 
safety  function  of  the  RCFCs.  Since  the 
RCFCs  ability  to  remove  energy  from 
inside  of  the  Zion  containment  structure 
will  be  unaltered  by  this  administrative 
clarification,  there  will  be  no  change  in 
the  margin  of  safety  due  to  the  proposed 
Technical  Specification  an^ndment 

This  proposed  change  involves 
clarifying  the  existing  intent  and 
reformatting  of  Sections  3.5  and  4.5  of 
the  existing  Zion  Technical 
Specifications.  Thus,  example  (i)  is 
applicable  in  this  instance.  Example  (i) 
reads  as  follows: 

(i)  A  purely  administrative  change  to 
technical  specificationr  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specification, 
correction  of  an  error,  or  a  change  in 
nomenclature. 

Therefore,  since  the  appHcatioQ  for 
amendment  satisfies  the  criteria 
specified  in  10  CFR  50.92  and  is  siaiilar 
to  examples  for  which  no  significant 


hazards  consideration  exists, 
Commonwealth  Edison  Company  has 
made  a  determination  that  the 
application  involves  no  sigrrificant 
hazards  consideration. 

The  staff  has  reviewed  the  hcensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposed  to  determine  that 
the  proposed  changes  to  the  Technical 
Specification  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  to  licensee:  P.  Sfeptoe.  Esq., 
Isham,  Lincoln  and  Beale,  Counselors  at 
Law,  Three  First  National  Plaza.  51st 
Floor,  Chicago,  Ilhnois  60602. 

NRC  Project  Director  Steven  A. 
Varga 

ConsoUdated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request  March  11. 
1987. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  include 
station  batteries  nos.  23  and  24  under 
the  existing  provisions  for  station 
batteries  nos.  21  and  22.  Currently,  the 
Technical  Specifications  nimierically  list 
only  batteries  nos.  21  and  22.  The 
proposed  change  will  add  batteries  nos. 
23  and  24  wherever  batteries  nos.  21  and 
22  are  cited.  The  actual  modification  to 
the  Indian  Point  2  battery  system  was 
reviewed  and  accepted  in  NRC  Safety 
Evaluation  dated  May  2, 1980.  The 
modification  eliminated  the  automatic 
transfer  of  loads  between  the  original 
redundant  safety-related  batteries  21 
and  22  by  using  additional  batteries  23 
and  24  as  "swing  buses."  Each  D.C. 
transfer  circuit  was  provided  transfer 
capability  between  batteries  21  and  22 
and  batteries  23  or  24.  The  modification 
was  made  to  improve  the  reliability  of 
the  dc  power  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (March  6,  1986  51  FR 
7751)  of  amendments  that  are  not  hkely 
to  involve  a  significant  hazards 
consideration  The  proposed  change  is 
envebped  by  example  (ii)  which  relates 
to  chatTges  that  constitute  an  additional 
limitation,  restriction  or  control  not 
presently  included  in  the  Technical 
Specifications.  The  staff  proposes  to 


13336 


Federal  Register  /  Vol.  52.  No.  77  /  Wednesday.  April  22,  1987  /  Notices 


determine  that  the  amendment  does  not 
involve  a  signification  hazards 
consideration  since  it  adds  restrictions 
not  currently  in  theTechnical 
Specifications. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library.lOO 
Martine  Avenue.  White  Plains.  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg.  Esq..  4  Irving  Place.New 
York.  New  York  10003. 

NEC  Project  Director  Steven  A 
Varga. 

Duke  Power  Co.,  Docket  Nos.  50-369 
and  50-370,  McGuire  Nuclear  Station, 
Units  1  and  2,  Mecklenburg  County,  NC 

Date  of  amendment  request- 
December  7, 1985,  as  supplemented 
March  16  and  April  2, 1987. 

Description  of  amendment  request:  In 
51  FR  22234  dated  June  18. 1986,  the 
Commission  noted  that  amendments 
had  been  proposed  to  change  the 
Technical  Specifications  (TSs)  to  add 
some  of  the  changes  required  by  the 
NRC  in  its  Generic  Letter  (GL)  85-09, 
"Technical  Specifications  for  Generic 
Letter  83-28,  Item  4.3."  Item  4.3  of  GL 
83-28,  "Required  Actions  Based  on 
Generic  Implication  of  Salem  ATWS 
Events,"  established  the  requirement  for 
automatic  actuation  of  shunt  trip 
attachments  on  reactor  trip  breakers. 
Additional  requirements  of  GL  85-09 
regarding  items  to  be  addressed  by  TSs 
were  noted  to  be  outside  the  scope  of  51 
FR  22234.  The  licensee's  supplemental 
requests  of  March  16  and  April  2, 1987 
propose  to  add  these  additional 
requirements  of  GL  85-09  to  the  TSs. 

Specifically,  the  additional  requests 
would  add  the  reactor  trip  bypass 
breaker  to  TS  Table  4.3-1,  "Reactor  Trip 
System  Instrumentation  Surveillance 
Requirements."  The  associated  table 
entries  for  operational  test  frequencies 
for  the  shunt  trip  and  undervoltage  trip 
attachments  and  applicable  modes  for 
which  surveillance  is  required  would  be 
added  by  table  notation  consistent  with 
GL  85-09.  The  Bases  would  be 
supplemented  to  address  these 
surveillance  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  to  the  Technical 
Specifications  are  submitted  by  the 
licensee  in  response  to  GL  85-09.  In  GL 
85-09.  the  Conunission  notes  its 
conclusion  that: 

Technical  Specification  changes  should  be 
proposed  by  licensees  to  explicitly  require 
independent  testing  of  the  undervoltage  and 
shunt  trip  attachments  during  power 
operation  and  independent  testing  of  the 
control  room  manual  switch  contacts  during 
each  refueling  outage.  The  Commission  also 


concluded  that  these  tests  are  necessary  to 
ensure  reliable  reactor  trip  breaker  operation. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
its  standards  set  forth  in  10  CFR  50.92 
for  no  significant  hazards  consideration 
by  providing  certain  examples  (51  FR 
7744).  One  of  the  examples  of  an 
amendment  likely  to  involve  no 
significant  hazards  consideration  relates 
to  changes  that  (ii)  constitute  additional 
limitations,  restrictions,  or  controls  not 
presently  included  in  the  Technical 
Specifications.  The  proposed 
amendment  of  the  Technical 
Specifications  matches  the  example 
because  it  would  impose  additional 
surveillance  requirements  for  the  reactor 
trip  breaker  undervoltage  and  shunt  trip 
attachments  not  presently  included  in 
the  Technical  Specifications. 

The  above  proposed  changes  would 
require  testing  of  the  undervoltage  and 
shunt  trip  attachments  in  accordance 
with  Generic  Letter  85-09  for  required 
actions  based  on  generic  implications  of 
the  Salem  ATWS  event.  Therefore  the 
staff  proposes  to  determine  that  the 
proposed  amendments  do  not  involve  a 
significant  hazards  consideration. 

Thit  notice  supplements  the  proposed 
changes  addressed  in  51  FR  22234  and 
does  not  otherwise  alter  those  previous 
proposed  changes  nor  the  Commission's 
prior  proposed  determination  of  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Chariotte  (UNCC) 
Station,  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Chariotte,  North  Carolina 
28242. 

NBC  Project  Director:  B.J. 
Youngblood. 

Florida  Power  Corp..  et  al.,  Docket  No. 
50-302,  Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant,  Citrus  County,  FL 

Date  of  amendment  request:  January 
24, 1985,  as  supplemented  February  17, 
1987. 

Description  of  amendment  request: 
The  amendment  proposed  by  the 
licensee  would  make  corrections  to  the 
Engineered  Safety  Features  Actuation 
System  (ESFAS)  Instrumentation 
Specifications.  "The  proposed  corrections 
src 

1.  Delete  Items  5.d.  (Tables  3.3-3  and 
4.3-2)  and  5.a.4  (Table  3.3-4),  "Manual 
Initiation  (HPI  Isolation)"  from  "Reactor 
Building  Isolation". 

2.  Reverse  the  inequality  sign  for  Item 
5.a.5.  (Table  3.3-4)  "RCS  Pressure  Low 
(HPI  Isolation)"  so  that  the  setpoint 
must  be  greater  than  or  equal  to  1500 
psig. 


Basis  for  proposed  no  sionif leant 
hazards  consideration  determination: 
The  Commission's  staff  has  determined 
that  the  proposed  changes  are 
administrative  in  that  they  correct  errors 
and  inconsistencies  in  the  TSs. 

With  respect  to  the  first  item,  the 
diverse  containment  isolation  function 
or  "HPI  Isolation"  was  added  to  the 
plant  and  the  Technical  Specifications 
as  a  part  of  the  NUREG-0578  Short 
Term  Corrective  Actions.  At  that  time, 
the  licensee  mistakenly  included  the 
"Manual  Initiation"  functional  group  in 
the  specification.  A  specific  manual 
initiation  circuit  for  the  diverse 
containment  isolation  does  not  exist, 
therefore,  this  functional  group  should 
be  deleted  from  the  Technical 
Specifications. 

The  second  item  is  simply  a  typing 
error.  The  Inequality  sign  in  item  5.a.5. 
(Table  3.3-4)  "RCS  Pressure  Low  (HPI 
Isolation)"  must  indicate  a  setpoint  of 
greater  than  or  equal  to  1500  psig. 
The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7750).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (i),  a  purely  administrative 
change  to  the  technical  specifications: 
For  example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature.  The  licensee 
has  determined,  and  the  Commission's 
staff  agrees,  that  the  changes  proposed 
in  this  amendment  application  are 
administrative,  intended  to  correct 
errors  and  thus  accurately  reflect  the 
actual  plant  configuration.  Therefore, 
the  Commission  proposes  to  determine 
that  the  application  for  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  NW.  First  Avenue.  Crystal  River, 
Florida  32629. 

Attorney  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg,  Florida 
33733. 
NRC  Project  Director:  John  F.  Stolz. 

Florida  Power  Corp.,  et  al..  Docket  No. 
50-302,  Crystal  River  Unit  No.  3  Nuclear 
Generating.  Plant,  Citrus  County,  FL 

Date  of  amendment  request:  February 
17, 1987. 

Description  of  amendment  request: 
This  submittal  would  update  air  lock 
surveillance  Technical  Specifications 
(TSs)  to  reflect  the  exemption  issued 
December  9, 1988,  for  Crystal  River  Unit 
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3  regarding  the  requdremenU  of  10  CFR 
Part  5a  Appendix  J,  IIl.D.2(b)(ii).  The 
exemption  allows  an  air  lock  seal  test  in 
place  of  the  air  lock  pressure  test  while 
the  reactor  is  in  a  shutdown  or  refueling 
mode.  The  amendment  would  change  TS 
4.6.1^  80  that  the  full  pressure  [Pa)  test 
will  continue  to  be  performed  at  least 
once  per  six  months;  however,  prior  to 
ascending  to  Mode  4,  the  test  will  only 
be  conducted  if  maintenance  activities 
had  been  performed  which  could  have 
affected  air  lock  sealing  capability. 

The  amendment  would  alto  delete  a 
footnote  to  TS  4.6.1.3^  reoarding  10  CFR 
Part  50.  Appendix  J. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
This  change  conforms  to  the  latest 
revision  of  the  Standard  Technical 
Specifications  (NUREG-0452), 
Substituting  an  air  lock  seal  test  for  an 
air  lock  pressure  test  while  the  reactor  is 
in  a  shutdown  or  refueling  mode  will 
have  no  significant  impwct  upon  plant 
operation  or  safety.  Tests  as  described 
in  the  TSs  will  continue  to  demonstrate 
containment  mtegrity. 

Previous  air  lod(  leakage  test  results 
have  been  within  limits  as  specified  by 
TSs.  Based  on  the  history  of  the 
containment  air  locks  and  prerious  test 
results,  it  is  unHkely  that  significant 
leakage  would  occur. 

Based  on  the  above,  the  hcensee  fmds 
the  amendment  will  not- 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
previous  test  results  were  satisfactory 
and  signiHcant  leakage  is  not  expected. 
Both  air  lock  tests  ensure  containment 
integrity. 

(2)  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  change  introduces  no  new 
mode  of  plant  operation  nor  does  it 
require  a  physical  modification. 

[3]  Involve  a  significant  reduction  in 
the  margin  of  safety.  Any  reduction  in 
the  margin  of  safety  will  be  insignificant 
since  air  lock  seal  tests  and  air  lock  full 
pressure  leakage  tests  will  provide 
assurance  that  the  air  lock  will  not  leak 
excessively  nor  affect  containment 
integrity. 

The  Commission's  staff  has  reviewed 
the  licensee's  no  siqnificant  hazards 
consideration  fmdings  and  based  on  its 
review,  agrees  with  the  licensee's 
conclusions.  Accordingly,  the  staff 
proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River. 
Florida  32829. 


Attorney  for  licensee:  K.W.  Neisei, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042.  SL  Petersburg.  Fkwida 
33733. 

NRC  Project  Director:  yAsn  F.  Stob. 

GPU  Nuclear  Corp..  et  aU  Docket  No. 
50-289.  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County,  PA 

Date  ofamendmeat  request  February 
3, 1987. 

Description  of  amendment  request  A 
Condenser  Vent  Stack  Continuous 
Iodine  Sampler  has  been  installed  at 
TMI-1  to  collect  samples  of  radioiodine 
during  normal  plant  operations.  This 
modification  will  provide  the  capability 
to  continuously  sample  the  condenser 
offgas  for  radioactive  gaseous  k>dine 
effluents  which  are  released  to  the 
atmosphere  through  the  vent  stack 
during  normal  condenser  air  removal 
Consequently.  GPUN  has  submitted 
Technical  Specification  Change  Request 
(TSCR)  No.  157  to  include  additional 
sampling  md  analysis  requirements  in 
Table  4.22-2  which  are  ccmimensurate 
with  this  new  capability  for  continuous 
iodine  sampling.  Previous  plant 
capabilities  were  limited  to  grab 
sampling  on  a  monthly  frequency. 
However,  quantification  of  trace  iodine 
by  laboratory  analysis  will  be  better 
represented  by  continuous  sampling. 
This  will  also  facilitate  annual  dose 
calculations  for  unrestricted  areas  to 
ensure  compliance  with  the  limits  of  10 
CFR  Part  20  and  Appendix  1  to  10  CFR 
Part  5a 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  A 
proposed  amendment  to  an  operating 
license  does  not  involve  significant 
hazards  considerations  if  the  three 
standards  provided  by  the  Commission 
in  10  CFR  50.92(c)  are  met  Pursuant  to 
the  provisions  of  10  CFR  50.91.  the 
licensee  has  provided  an  analysis  of  no 
significant  hazards  consideratioos  using 
the  Commission's  standards.  The 
Commission's  staff  has  reviewed  the 
hcensee's  proposed  amendment  and 
analysis.  Each  of  the  10  CFR  50.92(c) 
standards  is  discussed  below  as  it 
applies  to  the  operation  of  TMl-1  in 
accordance  with  this  TSCR  for  the 
Condenser  Vent  Stack  Continuous 
Iodine  Sampler 

Standard  1.  The  proposed  amendment 
should  not  involve  a  significant  increase 
in  the  probabihty  or  consequences  of  an 
accident  previously  evaluated  beca<»e 
the  release  of  radioiodines  is  unaffected. 
Continuous  condenser  offgas  sampling 
has  no  effect  the  probabihty  or 
consequences  of  radioiodine  releases  to 
the  environment  The  proposed 
amendment  will  only  provide  a  means 


for  more  accurate  qvantifi  cation  and 
assessment  of  these  radioio<hite  releases 
due  to  condenser  (^gas  system  gasecm 
effluents.  Adding  this  sanipling  system 
does  not  defeat  nor  degrade  any  existing 
features  and  functions  of  the  condenser 
air  reFnoval  system  or  offgas  condenser 
radiation  monitoring  system. 

Standard  2.  The  proposed  amendment 
should  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evahiated. 
Condenser  offgas  sampling  does  not 
affect  radioiodine  releases,  condenser 
operation,  nor  condenser  radiation 
monitoring.  The  Condenser  Vent  Stack 
Continuous  Iodine  Sampler  provides 
improved  sampling  capability,  to  allow 
for  more  accurate  analysis  of 
radioiodine  releases  during  normal  plant 
operation.  During  potential  conditions  of 
high  radioiodine  releases,  continuous 
sampling  is  performed  by  another 
system. 

Standard  3.  The  proposed  amendment 
should  not  involve  a  significant 
reduction  in  a  margin  of  safety  because 
it  requires  additional  sampling  and 
analysis  in  the  TSs  vice  reduced 
sampling.  With  the  capability  for 
continuous  condenser  offgas  sampling, 
the  abihty  to  quantify  any  release  of 
radioiodine  to  the  environment  from 
gaseous  condenser  effluents  will  be 
improved. 

Accordingly,  based  upon  the  above 
discussion,  the  Commission  proposes  to 
determine  that  the  appUcation  for 
amendment  does  not  involve  si^uficaat 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Educatton  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  of  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stok. 

GPU  Nuclear  Corporation,  et «!.,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County,  PA 

Date  of  amendment  request  February 
5, 1987. 

Description  of  amendment  request 
The  proposed  amendment  revises  the 
operability  requirements  of  the  main 
steam  safety  valves  (MSSVs).  In 
particular,  the  amendment  would  allow 
operation  at  up  to  5%  full  power  with 
only  two  MSSVs  per  steam  generator 
operable  under  a  restrictive  set  of 
conditions.  The  restrictions  placed  on 
this  operation  include  the  followring: 
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1.  The  plant  must  have  been 
subcritical  for  at  least  one  hour  since 
power  operation  above  5%  power. 

2.  The  Reactor  Protection  System 
(RPSl  overpower  trip  setpoint  is  set  to 
less  than  5%  full  power. 

For  power  operation  above  5%  full 
power,  the  operability  requirements  for 
MSSVs  are  not  being  changed.  The 
pmpose  of  the  amendment  is  to  provide 
for  efficient  in-place  testing  of  MSSVs 
following  valve  maintenance  during 
Cold  Shutdown  or  refueling. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  it  meets  three 
standards  as  described  in  10  CFR  50.92. 
The  Commission's  staff  has  reviewed 
the  licensee's  analysis  concerning  no 
significant  hazards  considerations  and 
finds  their  analysis  satisfactory.  Each 
standard  is  discussed  in  turn. 

Standard  1.  The  proposed  amendment 
should  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
licensee  reviewed  the  TMI-1  Final 
Safety  Analysis  Report  (FSAR)  Chapter 
14  accidents  that  depend  upon  operation 
of  the  Main  Steam  Safety  Valves 
(MSSVs)  during  some  phase  of  the 
accident.  Seventeen  accidents  were 
evaluated.  The  licensee's  review 
indicates  that  operation  under  the 
proposed  amendment  will  not  impact 
the  events  analyzed  in  Chapter  14  of  the 
TMl-1  FSAR  and  the  TMI-1  Reload 
Reports  remain  bounding.  Therefore,  the 
proposed  amendment  to  allow  MSSV 
testing  does  not  involve  a  significant 
increase  in  the  probability  of  occurrence 
or  consequences  of  an  accident 
previously  evaluated. 

Standard  2.  The  proposed  amendment 
should  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 
Results  of  various  licensee  analyses 
indicate  that  MSSV  operability 
requirements  are  conservatively 
bounded  by  the  existing  safety  analysis 
in  all  cases.  The  proposed  amendment 
does  not  change  the  physical  design, 
installation,  operation  or  maintenance  of 
individual  safety  valves.  Therefore,  the 
proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

Standard  3.  The  proposed  amendment 
should  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
licensee's  analysis  indicates  that  the 


total  minimum  valve  relief  capacity  per 
steam  generator  using  the  two  smallest 
safety  valves  per  steam  generator  is 
almost  twice  the  total  calculated  reactor 
coolant  system  heat  generation  under 
the  conditions  allowed  by  the 
amendment.  By  requiring  two  MSSVs 
per  generator,  the  total  required  relief 
capacity  is  almost  four  times  the 
potential  heat  load.  Therefore,  operation 
under  the  conditions  of  the  amendment 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Accordingly,  based  on  the  above 
discussions,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania  17126. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

GPU  Nuclear  Corp..  et  al.,  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County,  PA 

Date  of  amendment  request:  February 
24,1987. 

Description  of  amendment  request:  A 
Chlorine  Detecion  System  was  installed 
at  TWI-l  as  a  result  of  control  room 
habitability  studies  conducted  as  part  of 
NUREG-0737.  The  Chlorine  Detection 
System  provides  an  alarm  and  isolates 
the  control  room  in  the  event  of  an 
onstie  chlorine  gas  release.  The  purpose 
of  this  proposed  amendment  is  to 
provide  operability  and  surveillance 
reqsirements  on  this  new  system. 

Basis  for  proposed  no  siqnif leant 
hazards  consideration  determination:  In 
10  CFR  50.92,  the  Commission  provided 
three  standards  for  when  a  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration.  The 
licensee's  no  significant  hazards 
consideration,  as  presented  in  their 
February  24, 1987  application,  is 
acceptable  to  the  NRC  staff.  A 
discussion  of  each  of  the  three 
standards  follows: 

1.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  should  not  involve  a 
significant  increase  in  the  probabihty  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated.  The 
design  basis  event  related  to  this  change 
is  an  accidental  release  of  chlorine.  The 
proposed  amendment  has  no  effect  on 
the  probability  of  occurrence  of  this 
design  basis  event.  The  potential 


consequences  of  an  accidental  release 
of  chlorine  are  reduced  because  the 
proposed  change  provides  additional 
assurance  that  the  Chlorine  Detection 
System  (CDS)  is  operable  and  therefore 
capable  of  promptly  detecting  the 
chlorine  release  and  initiating  isolation 
of  the  control  building  ventilation 
system. 

2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  should  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  design  basis  event 
related  to  this  change  is  an  accidental 
release  of  chlorine.  The  proposed 
amendment  has  no  effect  on  the 
possibility  of  creating  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  provides  additional 
assurance  that  the  CDS  is  maintained 
within  the  limits  determined  by  the 
existing  safety  analyses  and  is  unrelated 
to  the  possibility  of  creating  a  new  or 
different  kind  of  accident. 

3.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  should  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Tlie  proposed  criteria  constitute 
an  additional  control  not  presently 
included  in  the  Technical  Specifications. 
Therefore,  the  overall  margin  of  safety 
for  the  plant  is  increased. 

The  Conmiission  has  provided 
guidelines  pertaining  to  the  application 
of  the  three  standards  by  listing  specific 
examples  in  51  FR  7750.  The  proposed 
amendment  is  considered  to  be  in  the 
same  category  as  example  (ii)  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
consideration  in  that  the  proposed 
change  constitutes  an  addition  control 
not  presently  included  in  the  Technical 
Specifications. 

Accordingly,  based  on  the  above 
discussions,  the  Commission  proposes 
to  determine  that  the  proposed 
amendment  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building,  Commonwealth  and 
Walnut  Streets.  Harrisburg. 
Pennsylvania  17126. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  of  Shaw,  Pittman,  Potts  and 
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GPU  Nuclear  Corp.,  et  aL,  Docket  Na 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County,  PA 

Date  of  amendment  request  March  5, 
1987. 

Description  of  amendment  request 
This  Technical  Specification  Change 
Request  (TSCR)  (i.e..  amendment 
application)  proposes  to  raise  the 
reactor  protection  system  (RPS)  high 
reactor  coolant  system  (RCSj  pressure 
trip  setpoint  from  2300  psig  to  2355  psig. 
Also,  this  TSCR  proposes  to  raise  the 
arming  threshold  for  the  anticipatory 
reactor  trip  on  turbine  trip  from  the 
current  20%  reactor  power  level  to  a 
level  of  45%  reactor  power.  This  TSCR 
also  proposes  to  modify  the  language  of 
the  basis  of  the  Technical  Specification 
Safety  Limit  section  concerning  High 
RCS  Pressure  Trip  in  order  to  accurately 
reflect  the  history  and  meaning  of  the 
current  limit. 

When  TMI-1  was  originally  licensed, 
the  high  pressure  reactor  trip  setpoint 
was  2355  psig,  and  the  plant  did  not 
have  an  anticipatory  reactor  trip  on 
turbine  trip.  As  a  result  of  the  TMI-2 
accident  the  Commission  decided  to 
reduce  the  challenges  to  and  opening  of 
the  power  operated  relief  valve  (PORV). 
As  documented  in  NUREG-0737,  the 
Babcock  and  Wilcox  (B&W)  designed 
reactors  were  to  satisfy  the 
Commission's  concerns  by  (1)  lowering 
the  rea'jtor  high  pressure  trip  setpoint  to 
2300  psig,  (2)  raising  the  PORV  setpoint 
from  2250  psig  to  2450  psig.  and  (3) 
installing  an  anticipatory  reactor  trip  on 
turbine  trip  when  reactor  power  was 
greater  than  20%.  However,  operational 
experience  indicated  that  a  number  of 
unscheduled  reactor  trips  were  caused 
as  a  result  of  these  changes.  In  order  to 
correct  this  undesired  result,  the  B&W 
Owners  Group  submitted  two  topical 
reports  for  NRC  review.  Specifically. 
BAW-1890.  "Justification  for  Raising 
Setpoint  for  Reactor  Trip  on  High 
Pressure",  was  submitted  in  September 
1985,  and  BAW-1893,  "Basis  for  Raising 
Arming  Threshold  for  Anticipatory 
Reactor  Trip  on  Turbine  Trip",  was 
submitted  in  October  1985.  The  NRC 
staff  approved  these  topical  reports  by 
Safety  Evaluations  dated  April  22, 1986, 
and  April  25. 1988.  The  basic  conclusion 
of  the  NPC  Safety  Evaluations  was  that 
the  high  pressure  reactor  trip  could  be 
returned  to  its  original  value  and  the 
arming  threshold  of  the  anticipatory 
reactor  trip  on  turbine  trip  could  be 
increased  to  45%  with  negligible  changes 
in  the  PORV  opening  frequency.  The 
proposed  amendment  is  based  on  these 
BAW  Topical  Reports. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 


10  CFR  50.92,  the  Commission  pro\  laed 
three  criteria  for  determining  if  a 
proposed  amendment  involves  no 
significant  hazards  considerations.  Each 
standard  is  discussed  as  follows: 

1.  The  proposed  amendment  should 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
accident  analysis  contained  in  the  TMI- 
1  Final  Safety  Analysis  Report  (FSAR) 
was  conducted  assuming  a  high  RCS 
pressure  trip  setpoint  of  2390  psig.  This 
conservatively  bounds  the  proposed  trip 
setpoint  of  2355  psig.  The  anticipatory 
reactor  trip  on  turbine  trip  is  an 
additional  safety  feature  which  was  not 
factored  into  FSAR  analyses.  The 
purpose  of  this  anticipatory  reactor  trip, 
as  stated  in  NUREG-0737,  is  to  reduce 
the  fi^quency  of  challenges  to  the 
PORV.  However,  the  PORV  failing  open 
is  an  event  which  has  been  analyzed 
and  found  acceptable  in  the  TMI-1 
FSAR.  The  consequences  of  this  event 
are  not  affected  by  changing  the 
anticipatory  reactor  trip  setpoint. 
Therefore,  the  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probabiUty  or  consequences  of  an 
accident  previously  analyzed. 

2.  The  proposed  amendment  should 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
TMI-1  FSAR  accident  analyses  bound 
the  changes  proposed  in  this 
amendment.  Thus,  the  proposed 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  should 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  NRC  Safety 
Evaluations  for  the  B&W  Topical 
Reports  (BAW-1890  and  BAW-1893) 
conclude  that  changing  these  setpoints 
still  satisfies  the  requirements  of 
NUREG-0737  regarding  PORV  openings 
and  PORV  caused  small-break  loss  of 
coolant  accidents.  Similarly,  the 
requirements  on  these  matters  embodied 
in  IE  Bulletin  79-05B  are  also  met.  Also, 
returning  the  high  pressure  reactor  trip 
setpoint  to  2355  psig  and  increasing  the 
arming  threshold  of  the  anticipatory 
reactor  trip  on  turbine  trip  will  reduce 
the  frequency  of  automatic  trips  and 
thus  reduce  the  number  of  challenges  to 
plant  safety  systems.  Analysis  indicates 
that  these  setpoint  changes  result  in  a 
negligible  increase  in  PORV  opening 
frequency.  Thus,  the  proposed 
amendment  does  not  result  in  a 
significant  reduction  in  a  margin  of 
safety. 


Based  on  the  above  discussion,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

LocaJ  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Wahiut  Streets.  Harrisburg. 
Pennsylvania  17126. 

Attorney  for  licensee:  Ernest  L  Blake. 
Jr..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz. 

Mississippi  Power  ft  Light  Co.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-116,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County,  MI 

Date  of  amendment  request-  March  19, 
1987. 

Description  of  amendment  request 
The  amendment  would  make  three 
changes  to  the  Technical  Specifications 
[TSs):  (1)  Revise  Figure  6.2.1-1,  "Offsite 
Organization,"  to  reflect  changes  in  the 
management  of  licensing  activities, 
emergency  planning,  plant  engineering, 
and  Unit  2  construction  and  to  reflect 
the  addition  of  the  training  and 
accounting  groups  which  are  now  a  part 
of  the  Unit  Organization;  (2)  revise 
Figure  6.2.2-1.  "Unit  Organization."  to 
reflect  changes  in  management  of  the 
plant  security  group,  records  and  office 
services,  plant  technical  support,  and 
industrial  safety,  and  to  reflect  deletion 
of  the  position  of  Technical  Assistant  to 
the  GGNS  General  Manager  and 
transfer  of  the  training  and  accoimting 
groups  to  the  Offsite  Organization;  and 
(3)  change  TS  6.5.2-2  to  reflect  a  title 
change  of  one  of  the  members  of  the 
Safety  Review  Committee  (SRC). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  significant  hazards  considerations  in 
its  request  for  a  license  amendment.  The 
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licensee  has  concluded  with  appropriate 
bases,  that  the  proposed  amendment 
satisftes  the  three  standards  in  10  CFR 
50.92  and,  therefore,  involves  no 
significant  hazards  considerationa.  The 
NRC  staff  has  made  a  preliminary 
review  of  the  Ucensee's  submittal.  A 
summary  of  staff's  review  foDows. 

The  proposed  organizational  changes 
would  strengthen  t^e  GGNS  Unit  and 
Offsite  Organizations.  The  changes 
would  provide  more  efficient 
administration  of  plant  licensing  and 
engineering  functions.  Chain  of 
command  functions  would  be  changed 
to  ensure  proper  management  attention 
to  designated  areas  of  responsibility. 
Consolidation  of  areas  that  have  similar 
responsibilities  would  create  a  more 
effective  organizational  atmcture. 

Change  (1)  ccHisists  of  dianges  in  the 
Offsite  Organization.  The  Nuclear 
Licensing  Department  would  be 
reorganized  internally.  The 
reorganization  of  the  Nuclear  Licensing 
Department  would  provide  a  more 
effective  licensing  management  function, 
a  more  centralized  focus  on 
communications  with  the  NRC  and  a 
stronger  administrative  function.  The 
department  would  retain  all  the  present 
responsibilities  except  iot  emergency 
planning.  The  emergency  planning  group 
would  report  to  the  Assistant  to  the  Vice 
President  Nuclear  Operations  which 
would  provide  for  higher  level 
management  attention  to  emergency 
planning  activities.  The  Nuclear  Plant 
Engineering  Department  would  add  two 
middle  level  managers  to  assist  the 
Director  in  managing  six  of  the  seven 
engineering  support  groups  in  the 
Department.  This  change  would  provide 
for  greater  management  attention  and 
direction  to  the  six  engineering  groups. 
A  seventh  group,  Operational  Analysis, 
would  continue  to  report  to  the  Director, 
thus  continuing  to  provide  independent 
assessments  of  operational  problems  to 
the  Director.  The  responsibilities  of  the 
Nuclear  Plant  Engineering  Department 
would  not  be  changed.  The  transfer  of 
the  Training  Superintendent  and  the 
Accountant  (Controller)  from  the  Unit 
Organization  to  the  Offsite  Organization 
would  be  made  to  facilitate  the  proper 
chain  of  conmiand  for  the  activities  of 
these  managers.  The  Training 
Superintendent  is  responsible  for  the 
training  of  all  employees  including 
radworkers  and  plant  modification 
groups  as  well  as  Unit  1  operations  staff. 
The  Accoimtant's  (Controller 
responsibilities  include  cost  control 
activities  for  plant  modifications  in 
addition  to  cost  control  activities  for 
plant  operations.  The  Training 
Superintendent  and  Accountant  will 


report  to  the  Site  Director,  who  will 
provide  a  higher  level  of  management 
attention  to  these  two  functions.  The 
GGNS  Unit  2  construction  manager 
would  be  downgraded  bam  Manager  to 
Superintendent  to  reflect  the  present 
suspension  of  construction  activities  at 
Unit  2. 

Change  (2)  consists  of  changes  in  the 
Unit  Organization.  The  Technical 
Support  Superintendent,  who  presently 
reports  to  the  Manager.  Plant 
Operations,  would  report  to  the 
Manager,  Plant  Support.  This  transfer 
would  allow  the  Manager,  Plant 
Operations  to  concentrate  his  attention 
on  daily  operations  and  would  more 
merely  distribute  the  work  load  between 
the  plant  operations  staff  and  the  plant 
support  staff.  This  transfer  would  also 
balance  the  membership  on  the  Plant 
Safety  Review  Committee  (PSRC)  so 
that  tfiere  would  be  three  members 
representing  plant  operations  functions 
and  three  members  representing  plant 
support  functions.  The  Industrial  Safety 
Coordinator  would  report  to  the 
Chemistry /Radiation  Control 
Superintendent  instead  of  the  Manager 
Plant  Operations  to  more  closely 
coordinate  industrial  safety  activities 
with  radiation  safety  activities.  The 
Office  Services  Superintendent  would 
be  downgraded  to  the  position  of  a 
Supervisor  reporting  to  the  Records  and 
Material  Superintendent.  This  change 
would  consolidate  plant  clerical 
functions  thus  increasing  management 
effectiveness  of  these  administrative 
activities.  The  Plant  Security  Supervisor 
would  be  upgraded  to  Superintendent 
without  change  in  responsibilities  or 
reporting  level.  The  position  of 
Technical  Assistant  to  the  GGNS 
General  Manager  would  be  deleted 
because  necessary  technical  assistance 
is  available  from  the  managers  of  the 
three  departments  reporting  to  the 
General  Manager — Manager,  Plant 
Operation;  Manager,  Plant  Maintenance; 
and  Manager.  Plant  Support. 

Change  (3)  is  a  change  from  the 
present  title.  Director,  Nuclear  Licensing 
and  Safety,  to  Director,  Nuclear 
Licensing.  The  word  "Safety"  would  be 
deleted  horn  the  name  of  the  department 
to  more  clearly  differentiate  nuclear 
licensing  activities  (which  is  primarily 
concerned  with  nuclear  safety}  from 
industrial  safety  activities. 

The  persons  assigned  to  the  newly 
created  positions  would  meet 
qualification  requirements  specified  in 
the  Updated  Final  Safety  Analysis 
Report.  The  proposed  changes  in 
Technical  Specifications  do  not  involve 
a  change  in  plant  hardware,  plant 
operating  procedures,  or  plant 


emergency  procedures.  The  dianges  to 
the  Offsite  Organization  would 
strengthen  the  Ucenaing  project 
management  and  administrative 
functions,  provide  a  more  effective 
management  for  Nuclear  Plant 
Engineering  support  groups,  place  higher 
management  attention  on  emergency 
planning,  decrease  unnecessary 
emphasis  oo  Unit  2  construction  and 
facilitate  broader  and  higher  level 
management  attention  to  training  and 
accounting  activities.  The  changes  to  the 
Unit  Organization  would  more  equally 
distribute  the  workload  between  plant 
support  staff  and  plant  operations  staff, 
consolidate  record  and  clerical 
functions,  Increase  the  management 
position  level  for  security  activities,  and 
delete  an  unnecessary  technical 
assistant  position.  The  PSRC 
composition  would  be  unchanged  by 
this  reorganization  but  movement  of  the 
Technical  Support  Superintendent  from 
the  operations  staff  to  the  support  staff 
would  result  in  three  members  from 
each  functional  group  on  the  PSRC  The 
proposed  change  to  the  SRC  is  only  a 
change  to  the  tide  of  one  of  the  members 
and  represents  no  change  to  the 
membership  of  the  body. 

For  the  reasons  cited  above,  the 
proposed  organizational  changes  would 
not:  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  involve  a  significant 
reduction  in  a  margin  of  safety. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library.  Raymond. 
Mississippi  39154 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman. 
Cook,  Purcell  and  Reynolds,  1200 17th 
Street,  NW.,  Washington,  DC  20036. 

NRC  Project  Director:  Walter  R. 
Butler. 

Northeast  Nuclear  Energy  Co..  Docket 
No.  50-245,  Millstone  Nuclear  Power 
Station,  Unit  No.  1,  New  London  County, 
CT 

Date  of  amendment  request:  February 
13, 1987. 

Description  of  amendment  request' 
The  proposed  amendment  would  lower 
the  Reactor  Water  Cleanup  (RWCU) 
system  isolation  set  point  &om  the 
existing  reactor  vessel  low  water  level 
to  the  low-low  water  level.  The 
proposed  change  would  allow  the     . 
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RWCU  system  to  operate  with  a  reactor 
vessel  water  level  that  is  four  (4)  feet 
lower  than  the  level  allowed  by  the 
existing  Technical  Specifications  Table 
3.7.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  change  to  the  Technical 
Specifications  involves  the  automatic 
action  of  the  RWCU  system  isolation 
valves  which  close  on  a  low  reactor 
vessel  water  level  signal.  The  low  water 
level  signal  ioslates  lines  that  penetrate 
the  reactor  vessel  and  the  primary 
containment,  and  connect  to  primary 
systems  which  are  not  required  during 
isolation  conditions  and  are  located 
outside  of  the  primary  containment. 

RWCU  system  isolation  is  achieved 
by  closure  of  redundant  valves  in  the 
RWCU  8  inch  return  pipe  to  the  reactor 
vessel  via  the  feedwater  piping  (closure 
of  a  check  valve  on  backflow  and 
closure  of  motor  operated  isolation 
valve  l-CU-28)  coincident  with  closure 
of  redundant  motor  operator  isolation 
valves  in  the  8  inch  pipe  from  the 
reactor  vessel  via  the  recirculation  loop 
to  the  RWCU  system  (isolation  valves 
l-CU-2  and  parallel  valves  l-CU-3  and 
l-CU-5). 

RWCU  system  isolation  on  low  level 
limits  the  amount  of  reactor  coolant  that 
can  be  released  into  the  reactor  building 
in  the  unlikely  event  of  a  gross  RWCU 
system  failure  outside  the  containment 
drywell.  Automatic  closure  of  the 
RWCU  system  isolation  valves 
following  a  postulated  failure  of  the 
primary  coolant  boundary  that  lowers 
the  reactor  vessel  water  level  to  the  trip 
setting,  prevents  increased  radioactivity 
in  the  RWCU  system  and  provides 
added  assurance  against  uncontrolled 
releases  of  radioactivity  from  the  RWCU 
system. 

Operating  experience  has  shown  that 
reactor  safety  is  compromised  by  too 
many  imnecessary  (non  accident) 
isolations  of  the  RWCU  system. 
Pressure  transients  and  resultant 
coolant  void  collapse  following  main 
steam  isolation  valve  closure  cause  the 
indicated  water  level  to  decrease 
enough  to  activate  the  low  water  signal 
and  isolate  the  RWCU  system.  The 
capability  to  remove  excess  reactor 
coolant  through  the  RWCU  system  while 
the  feedwater  control  system  throttles 
back  to  satisfy  the  new  reduced 
feedwater  demand  is  thereby  lost. 
Without  this  capabihty  there  is  an 
increase  in  the  risk  that  feedwater 
pumps  will  trip  (because  of  the  slow 
flow  control  response)  due  to  high 
reactor  vessel  water  level.  Failure  to 
restart  increases  the  frequency  of 
dependence  on  emergency  safety 
features  to  provide  core  cooling. 


Lowering  the  reactor  vessel  water 
level  trip  point  for  RWCU  isolation 
could  increase  the  amount  of  reactor 
coolant  water  released  into  the  reactor 
building,  (assuming  a  complete 
severence  of  the  eight  inch  RWCU 
system  piping  outside  drywell 
contaiiunent)  before  RWCU  system 
isolation  by  the  low  low  water  level 
signal.  However  this  increase  is  well 
within  design  basis  accident  values.  For 
primary  coolant  system  breaks  inside 
the  containment  drywell  increased 
delay  in  closure  of  the  RWCU  isolation 
valves  caused  by  the  change  from  low  to 
low-low  set  point  signal  will  have  little 
effect  because  the  RWCU  system  is 
itself  a  closed  system. 

Lowering  the  reactor  vessel  water 
level  set  point,  which  causes  RWCU 
system  isolation,  would  eliminate 
unnecessary  RWCU  system  isolations 
that  can  occur  following  certain  events, 
e.g.,  main  steam  isolation  valve  (MSIV) 
closure  with  subsequent  indicated 
reactor  water  level  decrease  due  to  the 
resulting  pressure  spike.  The  licensee 
stated  in  a  March  13, 1987  telephone 
conversation  that  operating  experience 
at  Millstone  Nuclear  Power  Station.  Unit 
No.  1  (Millstone  1).  has  shown  that 
reactor  safety  could  be  enhanced  by 
eliminating  unnecessary  RWCU  system 
isolation  following  reactor  scram.  In  the 
past,  reactor  scrams  have  caused  the 
indicated  reactor  vessel  water  level  to 
decrease  from  the  normal  level  to  the 
low  reactor  vessel  water  level  causing 
unnecessary  isolation  of  the  RWCU 
system  .  During  this  postscram  recovery 
period  the  reactor  feedwater  control 
system  throttles  back  to  match  the 
drastically  reduced  steam  flow.  If  or 
when  reactor  vessel  water  level  reaches 
the  high  level  set  point  the  feedwater 
pumps  trip  off.  The  proposed  changes  to 
Table  3.7.1  of  the  technical 
specifications  make  the  RWCU  system 
available  during  the  postscram  recovery 
period  to  bleed  off  excess  water  from 
the  reactor  vessel  preventing  loss  of 
electric  power  to  the  main  feedwater 
pumps  because  the  feedwater  could  not 
be  reduced  fast  enough  to  avoid  the  high 
wafer  level  pump  trip  signal.  The 
proposed  change  reduces  the  risks 
associated  with  loss  of  feedwater.  i.e.. 
failure  of  the  feedwater  pump(s)  to 
restart,  and  eliminates  the  time 
consuming  tasks  of  a  dedicated  control 
room  operator  to  restore  the  RWCU 
system  to  the  operating  condition.  The 
net  beneHt  of  the  proposed  change  is  the 
increased  abihty  to  remove  excess 
water  from  the  reactor  vessel  via  the 
RWCU  system  during  scram  recovery 
periods  thereby  preventing  high  reactor 
vessel  water  level  which  causes  reactor 
feedwater  pump  trip. 


The  licensee  nas  reviewed  the 
proposed  changes  pursuant  to  10  CFR 
50.59  and  has  determined  that  they  do 
not  constitute  an  unreviewed  safety 
question.  The  probability  of  occurrence 
or  the  consequences  of  an  accident  or 
malfimction  of  equipment  important  to 
safety  (i.e..  safety-related)  previously 
evaluated  in  the  final  safety  analysis 
report  have  not  been  increased.  The 
possibihty  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  final  safety 
analysis  report  has  not  been  created. 
There  has  not  been  a  reduction  in  the 
margin  of  safety  as  defined  in  the  basis 
for  any  technical  specification. 

Changes  in  plant  response  for  RWCU 
system  isolation  time  following  a  break 
in  the  RWCU  system  due  to  the 
proposed  sefpoint  change  are  bounded 
by  current  accident  analyses.  Therefore, 
no  new  unanalyzed  event  is  created. 
The  consequences  of  the  proposed 
change  will  not  impact  the  margins  of 
safety  in  that  the  fuel  cladding  and  the 
primary  containment  and  primary 
coolant  pressure  boundaries  will  remain 
intact.  Although  the  proposed  change 
could  allow  a  greater  quantity  of  core 
cooling  water  to  escape  into  the  reactor 
building  following  a  RWCU  system  pipe 
break  outside  the  drywell,  the 
consequences  are  bounded  by  the 
design  basis  loss  of  coolant  accident 
and  the  main  steam  line  break. 

The  licensee  has  reviewed  the 
proposed  changes,  in  accordance  with 
10  CFR  50.92,  and  has  concluded  that 
they  do  not  involve  a  significant  hazards 
consideration  in  that  these  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  in  that 
they  are  bounded  by  and  do  not  affect 
the  current  design  basis  accident 
analyses. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  This  is  a  setpoint 
change  with  no  new  associated  failure 
modes.  Changes  in  plant  response  due  to 
the  proposed  setpoint  change  are 
bounded  by  current  analyses.  This 
change  does  not  affect  the  function  or 
operation  of  the  RWCU  system  or  the 
primary  containment  isolation  system. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety,  in  that  this  setpoint 
change  does  not  affect  the  protective 
barriers  and  does  not  impact  any  safety 
limits. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7750,  March  6, 
1986).  The  changes  proposed  herein 
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most  closely  resemble  (but  are  not 
totally  aligned  with)  example  (vi),  a 
change  which  may  either  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan.  This  is  a  setpoint 
change  with  no  new  associated  failure 
modes. 

Based  on  the  information  provided  by 
the  licensee,  the  staff  proposes  to 
determine  that  the  licensee  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry,  &  Howard, 
Counselors  at  Law,  City  Place.  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  Cecil  O. 
Thomas. 

Pacific  Gas  and  Electric  Co.,  Docket 
Nos.  50-275  and  50-323,  Diablo  Canyon 
Nuclear  Plant,  Unit  Nos.  1  and  2,  San 
Luis  Obispo  County,  CA 

Date  of  amendment  request:  June  10, 
1986  (LAR  86-04). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Diablo  Canyon  Nuclear  Power  Plant 
combined  Technical  Specifications  for 
Units  1  and  2  by  adding  the  laundry/ 
solid  radwaste  storage  facility  effluent 
release  points  to  Technical  Specification 
(TS)  Figure  5.1-3.  "Map  Defining 
Unrestricted  Areas  and  Site  Boundary 
for  Radioactive  Gaseous  and  Liquid 
Effluents."  The  proposed  change  is  in 
accordance  with  an  NRC  staff  request. 
The  laundry/solid  radwaste  storage 
facility  includes  two  buildings,  one  with 
a  solid  radwaste  storage  area  on  the 
ground  floor  and  a  laundry  on  the 
second  floor,  and  the  other  with  only  a 
solid  radwaste  storage  area.  As  defined 
in  the  Standard  Review  Plan  Sections 
11.1  and  11.5,  Regulatory  Guide  1.21,  and 
NUREG-0017  regarding  gaseous  source 
terms,  the  facility  is  not  a  major  or 
potentially  significant  pathway  for  the 
release  of  radioactive  material  during 
normal  reactor  operation,  including 
anticipated  operational  occurrences. 
Any  airborne  radioactive  material 
present  in  this  facility  wUl  be  principally 
low-level  activity  in  particulate  form, 
which  will  be  removed  by  HEPA  filters 
before  release  to  the  atmosphere. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 


standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  ojierating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Tbe  licensee  has  determined  that  the 
proposed  revision  to  the  Technical 
Specifications  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
(a)  the  radwaste  storage  area  below  the 
laundry  was  constructed  as  part  of  the 
original  plant  design  as  outlined  in 
FSAR  Update  Section  11.5.6  and  (b)  in 
accordance  with  10  CFR  50.59,  a  safety 
evaluation  was  performed  which 
determined  that  there  were  no 
unreviewed  safety  questions  and  that  a 
Technical  Specification  change  was  not 
required  for  construction  of  the  laundry 
and  the  second  radwaste  storage 
building.  The  facility  does  not 
significantly  change  the  function  of  the 
lauadry/solid  radwaste  storage  faciUty 
to  TS  Figure  5.1-3  in  Technical 
Specification  5.1.3  is  an  administrative 
change  that  provides  additional 
information  and  does  not  affect  the 
accident  analysis. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  relocation  of  the  laundry/solid 
radwaste  storage  provisions  and 
proposed  addition  to  the  Technical 
Specifications  do  not  significantiy  affect 
the  laundry /solid  waste  storage 
functions  as  outHned  in  the  FSAR  or 
changes  in  parameters  governing  normal 
operation. 

(8)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
proposed  change  to  include  the  laundry/ 
solid  radwaste  storage  facility  in  the 
Technical  Specifications  only  involves 
indusion  of  additional  information  that 
is  not  presently  included  in  the 
Technical  Specifications. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  change  to 
the  Technical  Specifications  involves  no 
significant  hazards  considerations.  The 
NRC  staff  has  reviewed  the  proposed 
amendment  and  the  licensee's 
determination  and  finds  it  acceptable. 
Therefore,  the  staff  proposes  to 
determine  that  a  no  significant  hazards 


consideration  is  involved  in  the 
proposed  amendment. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Documents  and 
Maps  Department,  San  Luis  Obispo, 
California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton.  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  CaUfomia 
94120. 

NRC  Project  Director.  Steven  A. 
Varga. 

Pacific  Gas  and  Electric  Co.,  Docket 
Nos.  50-275  and  50-323,  Diablo  Canyon 
Nuclear  Plant,  Unit  Nos.  1  and  2,  San 
Luis  Obispo  County,  CA 

Date  of  amendment  request:  June  10, 
1986  (LAR  8&-05). 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Diablo  Canyon  Nuclear 
Power  Plant  combined  Technical 
Specifications  for  Units  1  and  2  to 
clarify  the  requirements  of  Table  4.11-2 
"Radioactive  Gaseous  Waste  Sampling 
and  Analysis  Program"  for  containment 
purge  releases  by  specifying  an 
appropriate  lower  hmit  of  detection 
(LLD)  for  each  type  of  analysis  to  be 
performed.  The  present  type  of  activity 
analysis  specified  for  principal  gamma 
emitters  with  a  10"*  LLD  would  be 
replaced  with  the  following  expanded 
entry  in  the  table:  (1)  Principal  gamma 
emitters  (noble  gases)  with  a  10"*  LLD, 

(2)  1-131  and  1-133  with  a  lO"*  LLD,  and 

(3)  principal  gamma  emitters 
(particulate)  with  a  10"' LLD.  Also,  the 
type  of  activity  analysis  for  principal 
gamma  emitters  for  the  waste  gas  decay 
tank,  the  plant  vent,  and  the  steam 
generator  blowdown  tank  vent  would  be 
clarified  by  adding  "(noble  gases)."  The 
LLDs  included  in  the  revised  Table  4.11- 
2  would  permit  detection  at  levels  that 
are  no  more  than  3%  of  the  dose  rate 
limits  of  Technical  Specification  3/ 
4.11.2.1. 

Basis  for  proposed  no  siqnif leant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  5G.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  a  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
conseqnences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 


any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  changes  will  not: 

(1)  Involve  a  significant  increase  in 
the  probabiUty  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  only  clarify  the 
requirements  of  Table  4.11-2  and  do  not 
affect  the  accident  analysis. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  changes  do  not  necessitate 
physical  alteration  of  the  plant  or 
changes  in  parameters  governing  normal 
plant  operation. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
proposed  changes  clarify  the 
requirements  of  Table  4.11-2  and 
provide  a  more  conservative 
containment  purge  Itn  than  that 
presently  required  for  principal  gamma 
emitters  (particulates)  and  for  1-131  and 
1-133. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  changes  to 
the  Technical  Specifications  involve  no 
significant  hazards  considerations. 

The  NRC  staff  has  reviewed  the 
proposed  amendments  and  the 
licensee's  determination  and  finds  it 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  a  no  significant 
hazards  consideration  is  involved  in  the 
proposed  amendments. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  Cahfomia  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton.  Esq.. 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  California 
94120. 

NRC  Project  Director  Steven  A. 
Varga. 

Pacific  Gas  and  Electric  Co.,  Docket 
Nos.  50-275  and  50-323,  Diablo  Canyon 
Nuclear  Plant,  Unit  Nos.  1  and  2,  San 
Luis  Obispo  County,  CA 

Date  of  amendment  request:  August 
14, 1986  (LAR  86-09). 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Diablo  Canyon  Nuclear  Power  Plant 
combined  Technical  Specifications  for 
Units  1  and  2  to  change  Technical 
Specification  Figure  6.2-1,  "Offsite 
Organization,"  Figure  6.2-2,  "Plant 
Organization,"  and  Technical 
Specifications  6.5.2  and  6.7  to  reflect 
PG&E  corporate  and  plant 
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organizational  changes  and  to  change 
Technical  Specification  6.5.2.g.a  to 
specify  that  minutes  of  the  General 
Office  Nuclear  Plant  Review  and  Audit 
Committee  (GONPRAC)  meetings  will 
be  forwarded  to  the  President  within  14 
working  days  following  each  meeting. 

The  changes  to  Technical 
Specification  Figure  6.2-1  and  Technical 
Specifications  6.5.2  and  6.7  reflect  PG*E 
corporate  organizational  changes.  The 
title  of  the  "Executive  Vice  President 
Facilities  and  Electric  Resotut:es 
Development"  was  changed  to 
"President". 

The  change  to  Technical  Specification 
Figure  6.2-2  reflects  a  plant 
organizational  change.  The  plant 
security  organization  is  reporting  to  the 
Assistant  Plant  Manager-Support 
Services  in  order  to  provide  additional 
management  oversight  of  the  security 
organization  activities. 

The  change  to  Technical  Specification 
6.5.2.9.a  specifies  that  minutes  of 
GONPRAC  meetings  be  forwarded  to 
the  President  within  14  working  days 
following  each  meeting  to  clarify  the 
specified  time  period.  Furthermore,  it  is 
impractical  to  prepare,  review, 
distribute,  and  issue  these  minutes 
within  a  14  calendar  day  schedule, 
considering  weekends,  holidays,  and 
periodic  unavailability  of  key  personneL 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  a  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  acddent  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  changes  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  are  all 
administrative  in  nature,  involving 
changes  in  nomenclature,  organizational 
structure,  and  time  allowed  to  distribute 
GONPRAC  minutes. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  changes  do  not  necessitate 
a  physical  alteration  of  the  plant  or 
changes  in  parameters  governing  normal 
plant  operation. 


(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  are  administrative  and  do  not 
affect  accident  analyses. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  changes  to 
the  Technical  Specifications  involve  no 
significant  hazards  considerations. 

The  NRC  staff  has  reviewed  the 
proposed  amendments  and  the 
licensee's  determination  and  finds  it 
acceptable.  Therefore,  the  staiT  proposes 
to  determine  that  a  no  significant 
hazards  consideration  is  involved  in  the 
proposed  amendments. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Docimients  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke.  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco. 
California  94120  and  Bruce  Norton,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  California 
94120. 

NRC  Project  Director:  Steven  A. 
Varga. 

Pacific  Gas  and  Electric  Co^  Docket 
Nos.  50-275  and  50-323,  Diablo  CanyoD 
Nuclear  Plant,  Unit  Nos.  1  and  2,  San 
Luis  Obispo  County,  CA 

Date  of  amendment  request: 
December  19, 1986  (LAR  86-12). 

Description  of  amendment  request- 
The  proposed  action  would  ar-  end 
Facility  Operating  Licenses  DPR-80  and 
DPR-82  for  the  Diablo  Canyon  Nuclear 
Power  Plant,  Units  1  and  2,  respectively, 
by  deleting  Unit  1  License  Conditions 
2.C.(6)h,  2.C.(8),  and  2.C.(10),  regarding 
calculations  for  small-break  LOCAs, 
control  of  heavy  loads,  and  masonry 
walls,  respectively,  and  Unit  2  License 
Condition  2.C.(7),  regarding  masonry 
walls. 

The  staff,  in  a  letter  of  December  9, 
1986  to  the  licensee,  concluded  that  the 
requirements  of  Section  II.K.3.31  of 
NUREG-0737  regarding  small-break 
LOCA  calculations  have  been  met  and 
the  requirements  of  License  Condition 
2.C.(6)h  in  the  Unit  1  full  power  hcense 
have  been  satisfied.  The  staff  concluded 
in  a  letter  of  October  24, 1986  to  the 
hcensee,  that  the  Unit  1  License 
Condition  2.C.(10)  regarding  Phase  11  of 
the  control  of  heavy  loads  is  no  longer 
necessary,  and  no  further  action  on  this 
item  is  required.  The  staff  concluded,  in 
a  letter  of  November  4, 1986  to  the 
licensee,  that  the  energy-balance 
technique  as  applied  to  the  masonry 
walls  at  the  Diablo  Canyon  Plant  is 
acceptable,  that  the  masonry  walls  are 
appropriately  qualified  and  that  the 
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requirements  set  forth  in  License 
Conditions  2.C.(10)  and  2.C.(7)  regarding 
masonry  walls  in  the  Units  1  and  2  full 
power  licenses,  respectively,  have  been 
satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  a  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  revision  to  the  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  are  administrative 
changes  to  the  Facility  Operating 
Licenses  to  delete  license  conditions  no 
longer  needed  on  the  basis  of  earlier 
staff  evaluations. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  changes  do  not  necessitate 
physical  alterations  of  the  plant  or 
changes  in  parameters  governing  normal 
plant  operation. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
proposed  changes  are  administrative 
and  do  not  affect  the  accident  analyses. 

Accordingly,  the  licensee  has 
determined  that  the  proposed 
amendments  to  the  Facility  Operating 
License  DPR-80  and  DPR-81  involve  no 
significant  hazards  considerations. 

The  NRC  staff  has  reviewed  the 
proposed  amendments  and  the 
licensee's  determination  and  finds  it 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  a  no  significant 
hazards  consideration  is  involved  in  the 
proposed  amendments. 

Loco]  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco. 
California  94120  and  Bruce  Norton.  Esq.. 
c/o  Pacific  Gas  and  Electric  Company. 
P.O.  Box  7442,  San  Francisco.  California 
94120. 


NRC  Project  Director  Steven  A. 
Varga. 

Pacific  Gas  and  Electric  Co.,  Docket 
Nos.  5^-275  and  50-323,  Diablo  Canyon 
Nuclear  Plant,  Unit  Nos.  1  and  2,  San 
Luis  Obispo  County,  CA 

Data  of  amendment  request-  February 
10, 1987  (LAR  87-01). 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  Diablo  Canyon  Nuclear  Power  Plant 
combined  Technical  Specifications  for 
Units  1  and  2  to  allow  for  the 
replacement  of  a  limited  number  of  fuel 
rods  with  filler  rods  or  vacancies  if  such 
replacement  is  demonstrated  to  be 
acceptable  by  a  cycle-specific  reload 
analysis.  The  current  Technical 
Speciflcation  5.3.1  states  that  each  fuel 
assembly  in  the  core  shall  contain  264 
fuel  rods  clad  with  Zircaloy-4.  This 
amendment  would  allow  for  a  reduction 
in  the  number  of  fuel  rods  per  assembly 
and  replacement  of  defective  rods  with 
filler  rods  consisting  of  either  Zircaloy-4 
or  stainless  steel,  or  with  vacancies.  The 
ability  to  replace  defective  rods  wth 
filler  rods  or  vacancies  would  permit 
utilization  of  the  remaining  energy  in 
fuel  assemblies. 

Before  replacement  of  any  fuel  rods,  a 
safety  and  environmental  evaluation 
would  be  made  by  the  licensee  on  a 
cycle-specific  basis  as  part  of  the  reload 
safety  evaluation  process.  The  core 
reload  analysis  ensures  that  the  safety 
criteria  and  design  limits,  including 
peaking  factors  and  core  average  hnear 
heat  rate  effects,  are  not  exceeded.  An 
explicit  model  with  each  discrete  rod 
identified  will  be  used  to  predict  core 
performance  based  on  actual  core 
inventory.  The  core  reload  methodology 
does  not  change  when  filler  rods  or 
vacancies  are  used.  The  filler  rods  or 
vacancies  in  a  fuel  assembly  will  be 
modeled  as  required  for  the  specific  core 
location. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  standard 
for  determining  whether  a  significant 
hazards  consideration  exists  (10  CFR 
50.92[c).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves  a 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  (2)  credle 
the  possibility  of  a  new  or  different  kind 
of  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  change  will  not: 


(1)  Involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated  because  a 
reload  safety  evaluation  will  be 
performed  for  each  cycle  to  confirm  that 
fuel  assemblies  with  filler  rods  or 
vacancies  in  specified  locations  will 
meet  the  mechanical,  nuclear,  and 
thermal-hydraulic  limits  described  in 
FSAR  Update,  Chapter  4  for  fuel 
assemblies  containing  264  fuel  rods. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  cycle  specific  reload  safety 
evaluation  will  confirm  that  a  proposed 
core  design  with  filler  rods  or  vacancies 
in  specified  locations  meets  existing 
design  limits. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
proposed  core  designs  with  filler  rods  or 
vacancies  in  specified  locations  will  be 
within  existing  design  limits. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  change  to 
the  Technical  Specification  5.3.1.  "Fuel 
Assemblies"  involves  a  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
proposed  amendments  and  the 
licensee's  determination  and  finds  it 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  a  no  significant 
hazards  consideration  is  involved  in  the 
proposed  amendments. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Documents  and 
Maps  Department,  San  Luis  Obispo, 
California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  California 
94120. 

NRC  Project  Director:  Steven  A. 
Varga.      i 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Plant,  Unit  Nos.  1  and  2, 
San  Luis  Obispo  County,  CA 

Date  of  amendment  request:  March  13, 

1987  (LAR  87-02). 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Diablo  Canyon  Nuclear  Power  Plant 
combined  Technical  Specifications  for 
Unit  1  and  2  and  to  change  the  steam 
generator  water  level  low  setpoint  from 
25  to  15  percent  of  the  narrow  range 
instrument  span.  The  specific  change 
would  be  made  in  Table  2.2-1,  "Reactor 
Trip  System  Instrumentation  Trip 
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Setpoints."  of  Technical  Specification 
2.2.1  and  the  associated  Bases. 

Both  units  of  the  Diablo  Canyon  Plant 
have  experienced  spurious  reactor  trips 
at  low  power  from  the  steam  generator 
water  level  low  coincident  with  steam/ 
feedwater  flow  mismatch  signal.  Plant 
transients  have  caused  the  steam 
generator  water  level  to  drop  below  the 
low-level  set  point  and  a  momentary 
steam/feedwater  flow  mismatch  signal 
to  be  generated,  resulting  in  reactor 
trips.  An  actual  flow  mismatch  condition 
does  not  exist,  but  due  to  the  sensitivity 
of  the  flow  transmitters  a  signal  is 
generated.  Changing  the  setpoint  for  the 
steam  generator  water  level  low  signal 
would  significantly  reduce  the 
probability  of  reactor  trips  resulting 
from  false  flow  mismatch  signals. 

The  effect  of  decreasing  the  steam 
generator  water  level  low  setpoint  on 
the  FSAR  Update  Chapter  15  accident 
analyses  has  been  evaluated.  The 
analyses  that  could  be  affected  are  (1) 
Section  15.2.8.  'Xoss  of  Normal 
Feedwater,"  (2)  Section  15.2.9.  "Loss  of 
Offsife  Power  to  the  Station  Auxiliaries 
(Station  Blackout),"  and  (3)  Section 
15.4.2.2,  "Major  Rupture  of  a  Main 
Feedwater  Pipe."  As  stated  in  the  FSAR 
Update,  accident  mitigation  for  these 
three  accidents  is  provided  by  the  steam 
generator  water  level  low-low  reactor 
trip.  The  steam  generator  water  level 
low  coincident  with  steam/feedwater 
flow  mismatch  reactor  trip  is  not 
considered  for  accident  mitigation  in  the 
anaylses.  The  analyses  demonstrate  that 
the  steam  generator  water  level  low-low 
reactor  trip  provides  adequate 
protection  for  each  of  the  accidents.  The 
proposed  steam  generator  water  level 
low  setpoint  of  15  percent  narrow  range 
instrument  span  coincident  with  steam/ 
feedwater  flow  mismatch  reactor  trip 
would  continue  to  provide  backup 
protection  to  the  steam  generator  water 
level  low-low  reactw  trip. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  a  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  change  will  not: 


[11  involve  a  significant  uicrea**  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated  because 
the  steam  generator  water  level  low 
coincident  with  steam/feedwater  flow 
mismatch  reactor  trip  is  not  considered 
for  accident  mitigation  In  accordance 
with  the  FSAR  Update  accident 
analyses. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  change  in  setpoint  does 
not  eliminate  the  steam  generator  water 
level  coincident  with  steam/feedwater 
flow  mismatch  reactor  trip. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
proposed  changes  are  administrative 
and  do  not  affect  the  accident  analyses. 

Accordingly,  the  licensee  has 
determined  that  the  proposed 
amendments  to  the  Facility  Operating 
License  DPR-80  and  DPR-81  involve  no 
significant  hazards  considerations. 

The  NRC  staff  has  reviewed  the 
proposed  amendments  and  the 
bcensee's  determination  and  finds  it 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  a  no  significant 
hazards  consideration  is  involved  in  the 
proposed  amendments. 

LocaJ  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco. 
California  94120  and  Bruce  Norton,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco.  California 
94120. 

NRC  Project  Director:  Steven  A 
Varga. 

Pacific  Gas  and  Electric  Co.,  Docket 
Nos.  50-275  and  50-323,  Diablo  Canyon 
Nuclear  Plant,  Unit  Nos.  1  and  2,  San 
Luis  Obispo  County,  CA 

Date  of  amendment  request  March  13, 
1987  (LAR  87-03). 

Description  of  amendment  request- 
The  proposed  amendments  would 
change  the  Diablo  Canyon  Nuclear 
Power  Plant  combined  Technical 
Specifications  for  Units  I  and  2  to  clarify 
the  requirements  of  three  Technical 
Specifications. 

The  specific  changes  would  include 
the  following: 

(1)  Technical  Specification  4.7.5.1, 
"Control  Room  Ventilation  System." 
would  be  revised  to  clarify  the 
requirements  for  operating  redundant 
equipment  in  each  train  of  the  control 
room  ventilation  system  during 
surveillance  testing.  The  revision  would 


specify  tiie  number  of  hours  the  heaters 
must  be  operating  on  the  control  room 
ventilation  system  to  meet  the  intent  of 
the  specification  and  addresses  how  the 
redundant  equipment  of  each  train  of 
the  ventilation  system  must  be  tested  to 
meet  the  surveillance  requirements. 

(2)  Technical  Specification  3J.1,  Table 
3.3-1.  "Reactor  Trip  System 
Instrumentation,"  would  be  revised  to 
modify  Action  Statement  2.c  to  clarify 
the  applicable  thermal  power  level  ar>d 
to  delete  "at  least  once  every  12  hours" 
from  the  Action  Statement  because  the 
time  interval  for  the  quadrant  power  tilt 
ratio  (QPTR)  surveillance  is  already 
specified  in  Technical  Specification 
4.2.4.2. 

(3)  Technical  Specification  4.3.1.1, 
Table  4.3-1,  "Reactor  Trip  Ssrstem 
Instrumentation  Surveillance 
Requirements,"  would  be  revised  to 
clarify  that  the  plant  heat  balance 
surveillance  requirement  for  the  power 
range  nuclear  instruments  is  to  be 
performed  after  15  percent  thermal 
power  is  exceeded,  bat  before  30 
percent  thermal  power  is  reached,  or 
within  24  hours,  whichever  occurs  first. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  a  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident 
previously  evaluated;  or  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  licensee  has  determined  that  the 
proposed  changes  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated  because  a 
reload  safety  evaluation  will  be 
performed  for  each  cycle  to  confirm  that 
fuel  assemblies  with  filler  rods  or 
vacancies  in  specified  locations  will 
meet  the  mechanical,  nuclear,  and 
thermal-hydraulic  limits  described  in 
FSAR  Update,  Chapter  4  for  fuel 
assemblies  containing  264  fuel  rods. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  cycle  specific  reload  safety 
evaluation  will  confirm  that  a  proposed 
core  design  with  filler  rods  or  vacancies 
in  specified  locations  meets  existing 
design  limits. 
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(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
proposed  core  designs  with  filler  rods  or 
vacancies  in  specified  locations  will  be 
within  existing  design  limits. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  change  to 
the  Technical  Specification  5.3.1.  "Fuel 
Assemblies"  involves  a  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
proposed  amendments  and  the 
licensee's  determination  and  finds  it 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  a  no  significant 
hazards  consideration  is  involved  in  the 
proposed  amendments. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Documents  and 
Maps  Department,  San  Luis  Obispo, 
California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  California 
94120. 

NRC  Project  Director  Steven  A. 
Varga. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Unit  No.  3,  Westchester  County,  NY 

Date  of  amendment  request- 
September  18, 1985  and  March  6, 1987. 
Description  of  amendment  request: 
This  amendment  request  was  previously 
noticed  on  March  12, 1986  (51  FR  8800). 
The  March  6, 1987  amendment  request 
supercedes  the  previous  request.  The 
purpose  of  these  changes  is  to 
implement  Technical  Specifications 
related  to  containment  ambient 
temperature.  Limiting  containment 
ambient  temperature  will  ensure  that  the 
peak  containment  accident  pressure 
does  not  exceed  the  desiqn  pressure  of 
47  psig  durino  steam  line  break  or  loss 
of  coolant  accidents.  This  temperature 
limit  is  not  currently  in  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety. 

The  following  analysis  was  provided 
by  the  licensee: 

1.  Does  the  proposed  license 
amendment  involve  a  signiHcant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  does  not 
increase  the  probability  of  an  accident 
previously  evaluated.  The  Authority  has 
analyzed  the  effect  raising  the 
containment  ambient  temperature  to  130 
°F  has  on  peak  containment  accident 
pressure  during  a  loss  of  coolant 
accident.  The  results  show  that  the 
calcidated  peak  containment  accident 
pressure  is  less  than  the  containment 
design  pressure.  Therefore,  the 
consequences  of  an  accident  previously 
evaluated  are  unchanged. 

2.  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

The  proposed  change  of  increasing  the 
containment  ambient  temperature  to  130 
°F  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  than 
previously  evaluated.  Limiting 
containment  ambient  temperatiire 
ensures  that  the  peak  containment 
accident  pressure  will  not  exceed  the 
design  pressure  during  steam  line  break 
or  lots  of  coolant  accidents.  The 
Authority  has  evaluated  these  accidents 
previously  with  a  containment  ambient 
temperature  of  120  T.  Therefore,  this 
analysis  is  not  creating  the  possibility  of 
a  new  or  different  kind  of  accident. 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

The  proposed  change  of  increasing  the 
containment  ambient  temperature  to  130 
°F  dees  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
Authority  performed  an  analysis  which 
calculated  the  peak  containment 
accident  pressure  using  a  containment 
ambient  temperature  of  130  °F.  The 
results  of  the  analysis  for  the  LOCA 
show  that  the  peak  containment 
accident  pressure  increased  to  41.2  psig, 
which  is  an  increase  of  0.8  psig  over  the 
value  for  a  containment  ambient 
temperature  of  120  °F.  Applying  this  0.6 
psig  increase  to  the  steam  line  break 
analysis  results  in  a  peak  containment 
accident  pressure  of  41.6  psig.  Both 
resulting  peak  containment  accident 
pressures  are  well  below  the 
containment  design  pressure  of  47  psig. 

Based  on  the  above,  the  staff 
proposed  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 


Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M, 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director  Steven  A. 
Varga. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  8,  Westchester  County,  NY 

Date  of  amendment  request:  March  4. 
1987. 

Description  of  amendment  request- 
The  licensee  provided  the  following 
description: 

(a)  This  revision  seeks  to  amend  the 
Indian  Point  3  Technical  Specifications 
in  response  to  Generic  Letter  85-09  (GL 
85-09)  by: 

(1)  Revising  page  3.5-8  and  Table  3.&- 
2  to  add  limiting  conditions  for 
operation  to  the  reactor  trip  breakers 
and  automatic  trip  logic; 

(2)  Adding  the  reactor  trip  and  bypass 
breakers  to  the  surveillance  test 
requirements  of  Table  4.1-1;  and 

(3)  Revising  Item  20  of  Table  4.1-1  to 
reflect  the  standardized  technical 
specification  requirements  for  the 
reactor  protection  automatic  trip  logic, 
including  the  staggered  test  basis. 

(b)  Editorial  changes  are  proposed  for 
Table  4.1-1  of  the  IP-3  Technical 
Specifications  to  facilitate  the 
incorporation  of  GL  85-09  changes  and 
improve  the  table's  coherency  by: 

(1)  Making  minor  spelling  and  format 
corrections  to  Items  1. 14, 16,  21, 28,  30, 
31.  32.  34.  35,  36,  38  and  39; 

(2)  Moving  all  footnotes  to  the  last 
page  of  the  table; 

(3)  Relocating  Items  29  through  41  on 
sheets  3  through  5  to  provide  for  a  more 
even  distribution;  and 

(4)  Deleting  the  footnote  tying  Item  35 
to  degraded  grid  modifications  as  the 
associated  modifications  are  now 
complete  and  Item  35  is  now  in  effect 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
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involve  a  significant  reduction  in  a 
margin  of  safety. 

The  following  analysis  was  provided 
by  the  licensee: 

(1)  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Neither  the  probabihty  nor  the 
consequences  of  an  accident  are 
increased  since  new  surveillance 
requirements  are  being  added  to  insure 
increased  reliability  of  the  reactor 
protection  system.  These  new 
requirements  reflect  procedures  placed 
in  effect  after  installation  of  the  shunt 
trip  attachment  to  the  reactor  trip 
breakers.  These  current  procedures 
independently  test  the  undervoltage  and 
shunt  trip  attachments  during  power 
operation  and  independently  test  the 
control  room  manual  trip  circuits  during 
each  refueling  outage.  Tlius  the 
proposed  amendment  provides 
additional  assurance  that  the  reactor 
protection  system  will  perform  as 
assumed  in  previously  evaluated  design 
basis  accidents.  In  addition,  editorial 
changes  are  also  made.  None  of  these 
changes  increases  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license 
amendment  create  the  possibihty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated?  The 
possibihty  of  a  new  or  different  kind  if 
accident  is  not  created.  The  proposed 
surveillance  requirements 
accompanying  the  recent  shunt  trip 
modification  reduce  the  probability  of 
an  Anticipated  Transient  Without 
Scram. 

(3)  Does  the  proposed  amendment 
involve  a  significant  reduction  in  margin 
of  safety? 

The  proposed  amendment  provides 
additional  assurance  that  the  margin  of 
safety  for  previously  analyzed  events 
will  not  be  reduced.  By  requiring  the 
independent  testing  of  the  shunt  trip  and 
imdervoltage  coils,  the  proposed 
changes  to  the  Technical  Specifications 
increase  the  reliabiUty  of  the  reactor  trip 
breakers.  Thus,  the  proper  operation  of 
the  reactor  protection  system  as 
assumed  in  the  Safety  Analysis  for 
Indian  Point  3  is  enhanced.  This  assures 
that  the  margin  of  safety  is  not  reduced. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 


Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director  Steven  A. 
Varga. 

Power  Authwity  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  3,  Westchester  County,  NY 

Date  of  amendment  request  March  6, 
1987. 

Description  of  amendment  request- 
The  licensee  provided  the  following 
description: 

The  proposed  changes  to  the  Indian 
Point  3  Technical  Specifications  relate 
to  the  Reactor  Vessel  Level  Indication 
System  (RVLIS).  The  guidelines  and 
recommendations  of  Generic  Letter  No. 
83-37  have  been  utilized  in  preparing 
revisions  to  Tables  3.5-5  and  4.1-1. 
Editorial  change  have  also  been 
included  in  the  revised  table  (i.e., 
columns  1,  2  and  3  headings  added  to 
Table  3.5-5,  Sheet  2  of  3;  footnote 
marked  "*"  was  moved  to  top  of  Sheet 
3  of  3.  Table  3.5-5). 

The  purpose  of  these  proposed 
changes  is  to  incorporate  the 
appropriate  Hmiting  conditions  for 
operation  and  the  surveillance 
requirements  for  RVLIS.  The  installation 
of  RVLIS  will  be  implemented  in 
accordance  with  the  requirements  of 
NUREG-0737,  Item  n.F.2. 
"Instrumentation  for  Detection  of 
Inadequate  Core  Cooling."  RVLIS 
outputs  are  displayed  on  the  plant 
Qualified  Safety  Parameter  Display 
System.  The  system  performs  an  input 
autocalibration  sequence  by 
automatically  injecting  test  signals 
directly  into  every  input  on  a  regular 
schedule  while  the  system  is  on  line. 
The  proposed  limiting  conditions  of 
operation  (LCO)  and  surveillance 
requirements  are  consistent  with  other 
Post  Accident  Monitoring  Systems  LCOs 
contained  in  Table  3.5-5  (e.g.  Reactor 
Coolant  System  Subcooling  Margin 
Monitor,  Core  Exit  Thermocouples,  etc.). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 


The  following  analysis  was  provided 
by  the  hcensee: 

1.  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Neither  the  probability  nor  the 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR  are  increased 
since  the  RVLIS  is  a  new  posl-TMI 
modification  aimed  at  enhancing  the 
plant's  overall  safety.  This  goal  is 
accomplished  by  providing  the  operators 
with  an  additional  advanced  warning  of 
a  potential  Inadequate  Core  Cooling 
(ICC)  condition  following  an  accident. 
The  proposed  changes  add  operational 
criteria  for  RVUS  in  the  Technical 
Specifications.  RVLIS  does  not  affect  the 
analysis  of  any  previously  evaluated 
accidents  and  decreases  the 
consequences  of  small  break  loss  of 
coolant  accidents. 

2.  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

The  possibihty  of  a  new  or  different 
kind  of  accident  is  not  created  as 
evidenced  by  the  NRC  Safety  Evaluation 
Report  transmitted  to  the  Authority  on 
May  29, 1984  which  found  acceptable 
the  proposed  use  of  the  Westinghouse 
RVUS.  This  is  based  on  the  fact  that  the 
method  and  manner  of  plant  operation  is 
unchanged.  The  installation  of  RVUS  is 
not  an  initiating  event  of  any  accident. 
The  system  is  being  implemented  in 
response  to  NUREG-0737,  Item  II.F.2. 
and  NRC  Generic  Letter  83-37. 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  incorporates 
RVUS  into  the  IP-3  Technical 
Specifications.  RVUS  will  provide  the 
operators  with  an  additional  way  of 
detecting  a  potential  ICC  condition. 
Therefore,  the  operators'  handling  of  an 
ICC  condition  will  be  enchanced  and 
there  will  be  no  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Ubrary. 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charies  M. 
Pratt,  10  Columbus  Circle.  New  York, 
New  York  10019. 

NRC  Project  Director  Steven  A. 
Varga. 
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Public  Service  Company  of  Colorado, 
Doclcet  No.  50-267,  Fort  SL  Vraln 
Nuclear  Generating  Station.  Platteville. 
CO 

Date  of  amendment  request: 
December  23, 1986. 

Description  of  amendment  request: 
The  amendment  would  delete  a  table 
listing  the  shock  suppressors  on  Class  I 
piping  systems  (Table  4.3.10-1.  Class  I 
Shock  Suppressors)  and  the  references 
thereto,  and  allow  Class  I  piping  system 
snubbers  to  be  intentionally  removed 
from  service  for  a  period  not  to  exceed 
72  hours  without  requiring  an 
engineering  evaluation.  In  addition, 
certain  typographical  errors  existing  in 
the  Technical  Specifications  will  be 
corrected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Certain  of  the  proposed  changes  to  LCO 
4.3.10  and  SR  5.3.8  pertain  to  deleting  the 
snubber  tables  from  the  Technical 
Specifications  and  correcting 
typographical  errors.  These  changes  are 
administrative  in  nature  and  will  have 
no  effect  on  the  ability  of  the  shock 
suppressors  to  protect  the  structural 
integrity  of  a  safety  related  systems. 
LCO  4.3.10.b  has  been  chanoed.  to 
clarify  the  difference  in  requirements  for 
intentionally  removing  a  snubber  from 
service  and  discovering  an  inoperable 
snubber.  In  the  first  case,  72  hours 
allows  time  for  repair  or  replacement  of 
snubbers  during  power  operation.  No 
engineering  evaluation  is  required  since 
the  time  period  the  snubber(s)  are  out  of 
service  is  known. 

If  a  snubber  is  found  inoperable  and 
the  time  that  it  has  been  in  this 
condition  is  in  question,  an  engineering 
evaluation  is  reouired  to  determine  if 
any  plant  evolutions  or  transients  since 
operability  was  last  verified  have 
affected  the  associated  piping  and 
equipment. 

Based  on  the  above  evaluation,  it  is 
the  staffs  initial  determination  that 
operation  of  Fort  St.  Vrain  in 
accordance  with  the  proposed  changes 
will  not:  (1)  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  any 
margin  of  safety.  Accordingly,  the  staff 
proposes  to  determine  that  the  proposed 
changes  will  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building.  Greeley,  Colorado. 

Attorney  for  licensee:  Bryant 
O'Donnell,  Public  Service  Company  of 


Colorado,  P.O.  Box  840.  Denver, 
Colorado  80201-0840. 

NEC  Project  Director:  Herbert  N. 
Berieow. 

PubEc  Service  Electric  and  Gas 
Company,  Docket  No.  50-354,  Hope 
Creek  Generating  Station,  Salem 
County,  NJ 

Dotea  of  amendment  request:  March 
13  and  26, 1987. 

Description  of  amendment  request 
Hope  Creek  FSAR  Section  9.4.2.3  states 
that  'The  exhaust  air  transit  time 
between  the  refueling  area  monitors  and 
the  Reactor  Building  Ventilation  System 
(REVS)  exhaust  system  isolation 
dampers  is  greater  than  the  combined 
time  for  damper  closure  and  the  monitor 
response."  The  FSAR  identifies  the 
exhaust  air  transit  time  as  being  12 
seconds  and  the  combined  monitor 
response  and  damper  closure  time  as 
less  than  11  seconds.  The  combined 
monitor  response  and  damper  closure 
time  is  the  sum  of  the  Refueling  Floor 
Exhaust  Radiation-High  trip  function 
response  time  and  the  Secondary 
Containment  Ventilation  System 
Automatic  Isolation  Damper  Maximum 
isolation  time.  Technical  Specification 
Table  3.3JS-3  gives  the  Refueling  Floor 
Exhaust  Radiation-High  trip  function 
response  time  as  a  maximum  of  4.0 
seconds.  Technical  Specification  Table 
3.6.6.2-1  gives  the  Secondary 
Containment  Ventilation  System 
Automatic  Isolation  Damper  maximum 
isolation  time  as  10  seconds.  Combining 
these  values  yields  a  combined  monitor 
response  and  damper  closure  time  of  14 
seconds,  which  is  in  conflict  with  the 
FSAR  statement  above. 

In  its  March  13. 1987  letter,  the 
licensee  requested  that  the  damper 
isolation  time  of  10  seconds  identified  in 
Technical  Specification  Table  3.6.5.2-1 
be  revised  to  7  seconds,  as  indicated  in 
its  March  26, 1987  letter.  Such  a  change 
would  result  in  a  combined  monitor 
re^ionse  and  damper  closure  time  of 
leas  than  11  seconds,  thereby  bringing 
the  Technical  Specification  into 
agreement  with  the  FSAR.  The  licensee 
stated  that  the  actual  measured 
response  times  are  already  within  the 
proposed  response  time  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accardance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 


consequences  oi  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  sifpuficant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  it 
constitutes  a  more  limiting  Technical 
Specification  than  is  currently  in  place 
and  would  bring  the  Technical 
Specifications  into  agreement  with  the 
FSAR. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  an  accident  previously 
evaluated  because  no  hardware  changes 
to  existing  plant  equipment  are  being 
proposed,  and  the  dampers  (and  their 
associated  isolation  times]  are 
mitigative  in  natiu«,  not  causal. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  change  actually 
increases  the  margin  of  safety  by 
requiring  a  shorter  damper  isolation 
time,  thereby  bringing  the  Technical 
Specifications  into  agreement  with  the 
FSAR  analysis. 

Based  on  the  above  discussion,  the 
staff  agrees  with  the  licensee's  findings 
of  no  significant  hazards  consideration 
associated  with  the  proposed 
amendment  Furthermore,  the  staff  notes 
that  the  proposed  change  is  similar  to  an 
Example  (ii)  amendment  identified  in 
the  "Final  Procedures  and  Standards  or 
No  Significant  Hazards  Considerations" 
published  in  the  March  6, 1986  Federal 
Register  (51  FR  7744)  as  not  likely  to 
involve  significant  hazards 
considerations.  Accordingly,  the  staff 
proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
South  Broadway,  Pennsville,  New  Jersey 
08070. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  and  Wetterhahn, 
1747  Peiuisylvania  Avenue,  NW., 
Washington,  DC  20006. 

NRC  Project  Director  Elinor  G. 
Adensam. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  CA 

Date  of  amendment  request-  October 
2, 1986,  as  supplemented  April  1, 1987. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
amendment  incorporates 
recommendations  contained  in  Generic 
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Utter  84-15.  "Proposed  Staff  Action  to 
Improve  and  Maintain  Diesel  Generator 
Reliability",  and  includes  additions  and 
changes  to  the  specifications  which 
were  necessitated  by  the  addition  of  two 
Transamerica  Delaval  Diesel  Generators 
to  supplement  onsite  emergency  power 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
Commission's  staff  agrees,  that  the 
proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 
Implementation  of  Generic  Letter  (GX.) 
84-15  recommendations  involves 
changes  to  the  operability  and 
surveillance  requirements  of  diesel 
generators.  The  changes  add 
requirements  for  new  systems,  improve 
requirements  for  existing  systems,  and 
incorporate  NRC  recommendations.  The 
changes  demonstrate  the  operability  of 
required  systems  to  ensure  safe 
operation  of  the  plant.  Therefore,  these 
changes  do  not  increase  the  probability 
or  consequences  of  an  accident. 

The  proposed  modifications  to 
incorporate  the  new  diesels  do  not 
significantly  alter  the  accident  analysis 
in  Chapter  14  of  the  Updated  Safety 
Analysis  Report  (USAR).  The 
modification  of  the  electrical 
distribution  system  was  designed  to 
meet  single  failure  criteria  and 
withstand  the  effects  of  load  rejection. 
The  system's  interaction  evaluation 
concluded  that  a  failure  of  one  diesel 
generator  and  associated  power 
distribution  system  would  not  introduce 
any  unacceptable  interactions  or  any 
failures  in  the  remaining  electrical 
distribution  with  its  train.  Therefore,  this 
change  does  not  increase  the  probability 
or  consequences  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 
Implementation  of  G.L  84-15 
recommendations  involves  changes 
which  demonstrate  the  operability  and 


surveillance  of  critical  plant  systems. 
The  changes  to  the  operability  and 
surveillance  requirements  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident. 

The  accident  analysis  in  Chapter  14  of 
the  USAR  is  not  changed  by  the  addition 
of  the  new  diesels  because  the 
additional  capacity  ensures  that  the 
power  distribution  system  will  support 
required  safety  related  loads.  The 
system's  interaction  review  shows  that 
no  new  or  different  failure  modes  were 
created.  This  modification  does  not 
therefore  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  changes  instigated 
by  G.L  84-15  improve  operability  and 
surveillance  requirements  and  therefore 
preserve  the  margin  of  safety.  They  will 
not  reduce  the  margin  of  safety. 

The  design  basis  for  the  emergency 
power  system  is  that  a  single  failure  of 
the  system  (including  diesel  generators) 
will  not  preclude  the  reactor  protection 
system  and  safety  features  system  from 
performing  their  safety  function.  The 
modification  of  the  emergency  power 
system  does  not  change  this  basis. 
Based  on  the  system's  interaction 
review  and  the  design  basis  dociunents, 
this  change  will  not  reduce  the  margin  of 
safety.  The  modification  to  the 
emergency  power  system  will  provide 
redundant  emergency  power  sources  for 
the  control  room,  technical  support 
center,  and  nuclear  services  electrical 
building  essential  heating,  ventilating, 
and  air  conditioning  systems.  It  will  also 
provide  additional  capacity  for  future 
loads  while  ensuring  that  die  existing 
emergency  power  system  is  not 
overloaded.  This,  therefore,  increases 
the  existing  margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento. 
California  95814. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District.  6201  S  Street,  P.O.  Box  15830, 
Sacramento,  California  95813. 

NRC  Project  Director  John  F.  Stolz. 

Southern  California  Edison  Co^  et  al, 
Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County.  CA 

Dates  of  amendment  request  August 
28  and  November  21, 1986. 

Description  of  amendment  request 
The  proposed  amendments  would  add 
new  license  conditions  for  San  Onofre  2 


and  3  to  establish  the  methodology  to  be 
used  to  determine  the  schedule  for 
implementation  of  NRC-required  plant 
capital  modifications  to  San  Onofre 
Nuclear  Generating  Station,  Units  2  and 
3.  Specifically,  the  changes  would 
amend  the  San  Onofre  2  and  3  operating 
licenses  to  require  the  licensees  to 
implement  and  maintain  in  effect  an 
"Integrated  Living  Schedule  Program 
Plan"  (The  Plan).  The  Plan  will  be  used 
to  schedule  plaat  capital  modifications 
that  are  either  (1)  required  by  the  NRC 
rules,  orders  or  license  conditions,  or  (2) 
required  to  fulfill  commitments  made  by 
the  licensees  to  the  NRC  or  other 
regulatory  agencies.  The  proposed 
changes  are  consistent  with  the 
recommendations  of  Generic  Letter  83- 
20,  "Integrated  Living  Schedule  for 
Implementation  of  Plant  Modifications," 
which  was  issued  by  the  NRC  staff  on 
May  9, 1983. 

The  Plan  has  as  its  goal  the 
implementation  of  plant  capital 
modifications  in  a  stable,  controlled 
manner  with  the  implementation  of 
projects  with  the  greatest  potential  for 
enhancing  the  safe  operation  of  the  unit 
generally  given  highest  priority.  Projects 
of  regulatory  origin  will  be  ranked  using 
the  Westinghouse  Analytical  Ranking 
Process  to  specifically  determine  the 
relative  potential  safety  contribution  of 
each  plant  capital  modification.  The 
safety  ranking  will  then  be  used  as  a 
primary  criterion  in  scheduling  the 
projects. 

The  Plan  will  take  into  consideration 
the  need  to  minimize  outage  time,  and 
the  available  financial  and  manpower 
resources,  while  at  the  same  time 
implementing  those  plant  capital 
modification  projects  deemed  necessary 
for  enhanced  plant  safety.  The  Plan 
provides  for  integration  of  all  future 
NRC-required  work  into  one 
comprehensive  schedule  and  has  built-in 
mechanisms  for  changes  to  the  schedule 
when  new  plant  capital  modifications 
are  identified  or  when  key  program 
milestones  cannot  be  achieved  due  to 
considerations  beyond  the  control  of  the 
licensees. 

Basis  for  proposed  no  significant 
hazards  determination:  The  NRC  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration  because,  as 
required  by  the  criteria  of  10  CFR 
50.92(c),  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
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involve  a  signiiicdm  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  finding  is  given  below. 

1.  The  proposed  changes  establish  an 
administrative  means  for  tracking  and 
scheduling  NRC-required  plant  capital 
modifications  and  commitments  of  the 
licensees.  The  Plan  does  not  affect  the 
plant  configuration  nor  NRC-mandated 
schedules  for  implementation  of 
modifications.  Because  the  proposed 
license  conditions  do  not  affect  the  plant 
configuration,  no  accident  analyses  are 
affected;  therefore,  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  any  previously 
evaluated  accident. 

2.  The  proposed  changes  will  not  alter 
the  configuration  of  the  plant  or  its 
operation;  therefore,  the  proposed 
changes  do  not  create  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  changes  are 
administrative  and  do  not  affect  any 
accident  analyses  or  involve  any 
modification  to  the  plant  configuration; 
therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  a  margin  of 
safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7751)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (i)  relates  to  a  purely 
administrative  change;  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  proposed  change 
adds  a  new  license  condition  requiring 
the  establishment  and  maintenance  of 
The  Integrated  Living  Schedule  Program 
Plan.  The  proposed  change  is 
administrative  since  this  license 
condition  will  require  that  NRC-required 
plant  capital  modifications  and  plant 
capital  modification  resulting  from  SCE 
commitments  be  tracked  and  scheduled. 
The  license  condition  will  not  allow 
changes  to  be  made  to  NRC-required 
implementation  dates  without  following 
existing  NRC  regulations  for  changes. 
Therefore,  the  proposed  change  is 
administrative  in  nature  and  similar  to 
Example  (i)  of  51  FR  7751. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California  at  Irvine,  Irvine,  California 
92713. 


Attorney  for  Licensees:  Charles  R. 
Kocher.  Esq.,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue. 
P.O.  Box  800,  Rosemead,  California 
91770  and  Orrick,  Herrington  &  Sutcliffe, 
Attn.:  David  R.  Pigott.  Esq..  600 
Montgomery  Street  San  Francisco, 
California  94111. 

NRC  Project  Director:  George  W. 
Knighton. 

Tennessee  Valley  Authority,  Dockets 
No«.  5fr-2S9,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant.  Units  1.  2  and  3, 
Limestone  County.  AL 

Date  of  amendment  request  February 
6. 1987. 

Dascription  of  amendment  request 
The  proposed  amendment  would  change 
the  technical  specifications  of  Browns 
Ferry  Nuclear  Plant  (BFN)  Units  1,  2  and 
3  to  clarify  the  applicability  of  definition 
1.0.C.2  so  that  the  definition  will  not  be 
erroneously  applied  while  in  Cold 
Shutdown  or  Refueling.  This 
clarification  is  made  by  changing  the 
sentence,  "This  is  not  applicable  if  the 
unit  is  already  in  Cold  Shutdown  or 
Refueling."  to  read  "This  definition  is 
not  applicable  in  Cold  Shutdown  or 
Refueling." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c].  10  CFR 
50.91  requires  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
standards  in  50.92,  about  the  issue  of  no 
significant  hazards  consideration. 
Thetefore,  in  accordance  with  10  CFR 
50.91  and  10  CFR  50.92,  the  licensee  has 
performed  and  provided  the  following 
analysis. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

1.  By  clarifying  that  the  provisions  of 
definition  1.0.C.2  are  not  applicable 
during  Cold  Shutdown  and  Refueling, 
application  of  definition  1.0.C.2  is 
restricted  to  the  operating  conditions 
intended  in  the  model  LCO  3.0.5 
provided  by  NRC  letter  dated  April  10, 


1980  to  All  Power  Reactor  Licensees. 
This  clarification  of  the  applicability  of 
definition  1.0.C2  only  during  the  Run 
and  Startup/Hot  Standby  modes  and  the 
Hot  Shutdown  condition  will  not  result 
in  any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed  since  it  is  more  restrictive  and 
consistent  with  the  assumptions  of 
current  analyses. 

2.  The  provisions  of  definition  1.0.C.2 
are  applicable  only  during  the  Run  and 
Startup/Hot  Standby  modes  and  the  Hot 
Shutdown  condition  will  not  eliminate 
or  modify  any  protective  functions.  It 
does  not  permit  any  new  operational 
conditions.  It  is  essentially  an  additional 
restriction.  Therefore,  no  possibility  of 
any  new  or  different  kind  of  accident  is 
created  by  this  clarification. 

3.  This  clarification  of  the 
applicability  of  definition  1.0.C.2  only 
during  the  Run  and  Startup/Hot 
Shutdown  condition  is  administrative  in 
nature.  It  does  not  involve  any  reduction 
in  any  margin  of  safety. 

Since  the  application  for  amendment 
involves  a  proposed  change  that  i> 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  TVA  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel  Tennessee  Valley  Authority, 
400  Commerce  Avenue,  E  llB  33C. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director  for  Projects: 
John  A.  Zwolinski. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant  Unit  1,  Callaway 
County,  MO 

Date  of  amendment  request  March  27. 
1987. 

Description  of  amendment  request 
The  licensee  proposes  to  revise 
Technical  Specification  5.3.1  to  allow  for 
the  replacement  of  a  limited  number  of 
fuel  rods  with  filler  rods  or  vacancies  if 
such  replacement/vacancy  is  acceptable 
based  on  the  results  of  the  cycle-specific 
reload  analysis.  Also,  a  sentence  which 
addresses  the  maximum  enrichment  of 
the  initial  core  would  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  proposed  license  aoiendment  would 
allow  the  use  of  filler  rods  or  vacancies 
in  fuel  assemblies.  These  fuel 
assemblies  will  meet  the  same 
mechanical,  nuclear,  and  thermal 
hydraulic  limits  as  an  original  fuel 
assembly,  as  described  in  FSAR  Chapter 
4.  Hie  reload  safety  evaluation  for  each 
cycle  win  confirm  that  the  use  of  a  fuel 
assembly  with  filler  rods  or  vacancies  in 
a  core  design  does  not  result  in  an 
existing  design  limit  being  exceeded. 
Therefore,  this  license  amendment 
request  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

As  discussed  above,  a  fuel  assembly 
with  filler  rods  or  vacancies  satisfies  the 
same  design  limits  as  an  original  fuel 
assembly.  Therefore,  this  license 
amendment  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  above,  the  use  of  a  fuel 
assembly  with  filler  rods  or  vacancies 
will  not  result  in  an  existing  design  limit 
being  exceeded.  Therefore,  this  change 
does  not  reduce  the  margin  of  safety. 

The  Commission  has  provided  certain 
examples  (51  FR  7744)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  Example  (i)  relates  to  a 
purely  administrative  change  to  the 
technical  specifications.  The 
amendment  would  also  delete  a 
sentence  which  addresses  the  maximum 
enrichment  of  the  initial  core.  This 
sentence  is  historical  and  has  no  current 
applicability  and  therefore  represents  a 
purely  administrative  change. 

Based  on  the  above  discussions,  the 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  reduction  in  the  required 
margin  of  safety.  Based  on  the  foregoing, 
the  Commission  has  determined  that  the 
reouested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fulton  City  Library,  709  Market 
Street,  Fulton,  Missouri  65251  and  the 
Olin  Library  of  Washington  University, 
Skinker  and  Lindell  Boulevards,  St. 
Louis,  Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw,  Pittman.  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington.  DC  20036. 

NRC  Project  Director  B.J. 
Youngblood. 


Union  Electric  Co^  Docket  No.  50-483, 
Callawey  Flaat.  Unit  t  Callaway 
County,  MO 

Date  of  amendment  request:  March  27, 
1987. 

Description  of  amendaieat  request: 
This  amendment  application  requests 
that  the  applicable  modes  for  Item  e.g  of 
Technical  Specification  Table  3.3-3  be 
clarified  regarding  the  blocking,  during 
normal  plant  startups  and  shutdowns,  of 
auxiliary  feedwater  (AFW)  start  signals 
which  are  automatically  generated  upon 
the  trip  of  both  main  feedwater  pumps. 
This  darificaUon  would  be  in  the  form 
of  a  note  that  would  allow  the  blocking 
of  this  start  signal  to  the  motor-driven 
AFW  pimips  just  before  shutdown  of  the 
last  operating  main  feedwater  pump 
during  plant  shutdowns  and  would 
require  the  restoration  of  this  function 
just  after  the  first  main  feedwater  pump 
is  placed  into  service  during  plant 
startups. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  No  credit  is  taken  for  this 
start  signal  in  the  accident  analyses 
which  assume  that  AFW  actuation  is 
generated  by  the  low-low  steam 
generator  water  level  signal.  This 
change  has  no  effect  on  this  or  other 
start  signals  (i.e.,  safety  injection  signal, 
loss  of  offsite  power)  which  remain 
available  to  respond  to  accident 
situations.  The  use  of  the  block  switches 
precludes  the  undesired  ESF  actuation 
during  plant  startups  and  shutdowns 
under  conditions  where  the  motor- 
driven  startup  feedwater  pump  provides 
the  necessary  feedwater  source. 

This  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  is  based  on  the  fact  that 
the  method  and  manner  of  plant 
operation  is  being  darified  to  achieve 
consistency  with  those  documents 
establishing  the  licensing  bases  for  the 
Callaway  Plant  (i.e.,  NUREG-0830.  SER 
related  to  the  operation  of  the  Callaway 
Plant,  Section  7.3.2.7  and  FSAR  Sections 
7.3.6.1.1.a,  15.2.6,  and  15.2.7). 

This  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  This  is  based  on  the  fact  that  no 
design  changes  are  involved  and  the 
change  to  darify  mode  applicability  is 
consistent  with  the  stafTs  safety 
evaluation  of  the  auxiliary  feedwater 
system  actuation  design. 

Based  on  the  above  information,  the 
Commission  has  determined  that  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 


LocaJ  Public  Document  Room 
location:  FuUoa  City  Library.  700  Market 
Street.  Fulton,  Missouri  65251  and  the 
Olin  Library  of  Washington  University, 
Skinker  and  Lindell  Boulevards,  St. 
Louis,  Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Rttman,  Potts  & 
Trov^rbridge.  1800  M  Street,  i^^N„ 
Washington.  DC  20036. 

NRC  Project  Director  B.J. 
Youngblood. 

Waahiagton  Public  Power  Supply 
System.  Docket  No.  50-397.  WNP-2. 
Richland,  WA 

Dates  of  amendment  requests:  January 
6,  March  3  and  12, 1987. 

Description  of  amendment  request' 
This  proposed  amendment,  if  approved, 
will  change  the  WNP-2  Technical 
Specifications  by  modifying  the 
Surveillance  Requirements  of  Section 
4.1.5,  Standby  Liquid  Control  System 
(SLCS).  Specifically,  this  change  would 
increase  the  concentration  and  minimum 
flow  rate  of  sodium  pentaborate 
decahydrate  solution  maintained  in  the 
SLCS  storage  tank. 

The  regulation  for  AT\\'S  mitigation 
(10  CFR  50.62(c)(41)  requires  that  the 
SLC  System  have  a  minimum  flow 
capacity  and  boron  content  equivalent 
in  control  capadty  to  86  gallons  per 
minute  of  13  weight  percent  sodium 
pentaborate  solution.  The  present 
specification  requires  a  minimum  flow 
rate  of  41.2  gallons  per  minute  and  a 
minimum  concentration  of  13.4  percent. 
Accordingly,  Section  4.1.5  of  the  WNP-2 
Technical  Specifications  must  be 
changed  to  comply  with  the  regulation. 

The  SLC  System  design  modification 
at  WNP-2  will  result  in  an  increased 
injection  rate  by  simultaneous  operation 
of  both  SLCS  pumps.  The  minimum 
sodium  pentaborate  concentration  will 
also  be  increased  to  13.6  weight  percent. 
The  higher  concentration  levels  are 
necessary  to  meet  the  equivalency 
requirements  at  the  minimum  flow  rate 
presenUy  required  by  the  Technical 
Specifications  for  each  of  the  two 
pumps. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  to  the  WNP-2 
Technical  Specification  to  require 
conformance  with  the  Regulation  is 
similar  to  Example  (viij  provided  by  the 
Commission  (51  FR  7751,  March  6, 1986] 
of  the  types  of  amendment  not  likely  to 
involve  significant  hazards 
consideration.  Example  (vii)  denotes  an 
amendment  to  make  a  license  conform 
to  changes  in  the  regulation  when  the 
license  change  results  in  very  minor 
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changes  to  facility  operations  clearly  in 
keeping  with  the  regulations. 

In  addition,  the  Commission  has 
provided  standards  for  determining 
whether  no  significant  hazards 
consideration  exists  (10  CFR  50.92(c)].  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
signiHcant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  signiHcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
staff  agrees,  that  the  requested 
amendment  per  10  CFR  50.92  does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  SLCS  sodium  pentaborate  solution 
concentration  and  flow  rate  required  by 
the  NRC  for  reactivity  control 
independent  of  the  control  rods  exceed 
the  values  previously  presented  in  the 
Technical  Specification  and  the  change 
does  not  affect  the  possibility  of  an 
ATWS. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
increase  in  the  SLCS  tank  solution  flow 
rate  and  concentration  provide 
sufficient  boron  to  achieve  a  cold  plant 
shutdown  and  the  temperature  limits  are 
adjusted  to  accommodate  the  maximum 
allowable  concentrations  so  as  to 
preclude  solute  precipitation. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because,  over  the  entire 
range  of  permissible  tank  volumes, 
higher  minimum  SLCS  tank  solution 
concentration  actually  increases  the 
boron  available  to  achieve  a  cold 
shutdown  and  the  rate  of  its  addition 
has  been  increased  also  increasing  the 
margin  of  safety. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  requested  change  to  the  WNP-2 
Technical  Specifications  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Attorney  for  the  Licensee:  Nicholas 
Reynolds.  Esquire.  Bishop,  Liberman, 
Cook,  Purcell  and  Reynolds,  1200 
Seventeenth  Street  NW,  Washington, 
DC  20036. 

NRC  Project  Director.  Elinor  G. 
Adensam. 


Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  WNP-2, 
Richland.  WA 

Date  of  amendment  request  March  27. 
1987. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  WNP-2  Technical  Specifications 
(TS)  to  support  the  operation  of  WNP-2 
at  full  rated  power  during  the  upcoming 
Cycle  3.  The  proposed  amendment 
request  to  support  this  reload  changes 
the  Technical  Specifications  in  the 
following  areas:  (1)  Establishes 
operating  limits  for  all  fuel  types  for  the 
upcoming  Cycle  3  operation;  (2)  reflects 
the  replacement  of  approximately  148 
initial  core  fuel  assemblies  with 
Advanced  Nuclear  Fuels  (ANT) 
Corporation  fuel  assemblies  for  the 
upcoming  Cycle  3  operation;  and  (3) 
modifies  the  Bases  section  of  the 
Technical  Specifications  to  account  for 
the  use  of  AnF  fuel  assembhes. 

To  support  the  license  amendment 
request  for  operation  of  WNP-2  during 
Cycle  3,  the  Supply  System  submitted, 
as  attachments  to  the  application,  the 
following: 

I.  WNP-2  Cycle  3  Reload  Summary 
Report  (WPPSS-EANF-109)  Includes 
the  Startup  Physics  Test  Program 

II.  WNP-2  Cycle  3  Reload  Analysis 
(XN-NF-87-25) 

III.  WNP-2  Cycle  3  Plant  Transient 
Analysis  (XN-NF-87-24) 

rv.  WNP-2  LOCA-ECCS  Analysis 

MAPLHGR  Results  (XN-NF-85-139) 
V.  Technical  Specification  Changes 

During  the  second  refueling  outage 
approximately  148  General  Electric  (GE) 
initial  fuel  assemblies  (approximately 
one  flfth  of  the  core]  will  be  replaced 
with  new,  but  substantially  similar, 
ANF.  Type  ANF  (8  x  8c  bundles,  2.72 
(weight]  percent  enrichment],  fuel 
assemblies. 

Bosis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  to  the  WNP-2 
Technical  Specifications  to  support  this 
reload  is  very  similar  to  Example  (iii] 
provided  by  the  Commission  (51  FR 
7751,  March  6, 1986)  of  the  types  of 
amendments  not  likely  to  involve 
significant  hazards  considerations. 
Example  (iii)  is  an  amendment  to  reflect 
a  core  reload  where: 

(1)  No  fuel  assemblies  significantly 
different  from  those  found  previously 
acceptable  to  the  Commission  for  a 
previous  core  at  the  facility  in  question 
are  involved; 

(2)  No  significant  changes  are  made  to 
the  acceptance  criteria  for  the  Technical 
Speciflcations; 

(3)  The  analytical  methods  used  to 
demonstrate  conformance  with  the 


Technical  Specifications  and  regulations 
are  not  signiflcantly  changed;  and 

(4)  The  NRC  has  previously  found 
such  methods  acceptable. 

This  reload  will  consist  of  764 
assemblies,  approximately  488  of  which 
are  twice  burned  (two  operating  cycles) 
GE  fuel  assemblies,  128  of  which  are 
once  burned  Exxon  fuel  assemblies  and 
approximately  148  of  which  are  new 
ANF  fuel  assemblies.  The  ANF  fuel 
assemblies  are  very  similar  to  the  Exxon 
and  the  GE  fuel  assemblies  except  for 
slight  differences  in  the  mechanical, 
thermal-hydraulic  and  nuclear  design. 

Although  the  ANF  fuel  is  very  similar 
to  the  existing  fuel,  the  slight  differences 
in  mechanical,  thermal-hydraulic  and 
nuclear  design  of  the  bundles,  and  the 
use  of  different  analysis  methodologies, 
required  that  a  wide  range  of  reanalyses 
be  performed  by  ANF  Corporation. 
These  reanalyses  included  reanalyzing 
for  anticipated  operational  occurrences, 
performing  LOCA  analyses  for  the  ANF 
fuel  and  analyzing  for  the  rapid  drop  of 
a  high  worth  control  rod  to  assure  that 
excessive  energy  will  not  be  deposited 
in  the  fuel.  Analyses  for  normal 
operation  of  the  reactor  consisted  of  fuel 
evaluations  in  the  areas  of  mechanical, 
thermal-hydraulic  and  nuclear  design. 

The  use  of  the  ANF  type  fuel 
assemblies  and  the  associated 
analytical  methods  used  for  the  Cycle  3 
reload  analyses  have  been  previously 
approved  by  the  NRC  staff  for  use  in 
other  boiling  water  reactors  (BWR's). 
Based  on  these  prior  reviews,  the  NRC 
staff  has  determined  that  there  are  only 
small  differences  between  the  use  of 
ANF  and  GE  analytical  methods. 

This  core  reload  involves  the  use  of 
fuel  assemblies  that  are  not  signiflcantly 
different  from  those  found  previously 
acceptable  to  the  Commission  for  a 
previous  core  at  this  facility.  The 
proposed  amendment  would  change  the 
Technical  Speciflcations  to  reflect  new 
operating  limits  associated  with  the  fuel 
to  be  inserted  into  the  core  based  on  the 
new  core  physics  and  are  within  the 
acceptance  criteria.  In  the  analyses 
supporting  this  reload,  there  have  been 
no  significant  changes  in  acceptance 
criteria  for  the  Technical  Specifications 
and  those  analytical  methods  used  have 
previously  been  found  acceptable  by  the 
NRC. 

The  only  difference  between  this 
reload  and  Example  (iii)  provided  by  the 
NRC  is  related  to  the  use  of  the  ANF 
analytical  methods  which  are  slightly 
different  from  the  GE  methods  used  for 
Cycle  1  and  the  Exxon  (now  ANF] 
methods  used  for  Cycle  2.  The  ANF 
analytical  results  are  not  signiflcantly 
different  from  those  previously  found 


acceptable  to  the  NRC  for  the  previous 
cores  at  WNP-2  and  the  method* 
previously  have  been  approved  by  the 
staff  for  use  ui  other  BWR's. 

In  addition  to  providing  examples  of 
amendments  not  likely  to  involve  a 
signiGcaat  hazards  consideration,  the 
Commission  has  provided  standards  for 
determining  whether  no  significant 
hazards  consideration  exists  (10  CFR 
50.92(c]).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

On  the  basis  of  the  evaluation 
performed  in  accordance  with  10  CFR 
50.92.  and  the  fact  that  the  analytical 
methods  used  have  been  approved 
previonsly  by  the  NRC  staff  and  do  not 
provide  results  significantly  different, 
the  Supply  System  has  concluded,  and 
the  staff  agrees,  that  operation  of  WNP- 
2  in  accordance  with  the  proposed 
reload  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  to  the  Technical 
Specifications  reflect  new  operating 
limits  associated  with  the  fuel  to  be 
inserted  in  the  core  and  which  are  based 
on  reanalyses  using  the  new  core 
physics  with  results  that  remain  within 
the  previously  accepted  operating  Hmits; 
or  (2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  ANF  fuel  technology  and  the  design 
of  the  fuel  is  not  significantly  different 
from  that  used  in  the  previous  cores 
which  were  found  acceptable  to  the 
NRC  staff;  or  (3)  involve  a  significant 
reduction  in  the  margin  of  safety 
because  the  margin  of  safety  for  all 
accidents  or  operational  occurrences 
analyzed  for  Cycle  3  operation  is  either 
identical  to  or  more  conservative  than 
that  used  for  Cycle  2. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  requested  change  to  the  WNP-2 
Technical  Specifications  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Attorney  for  the  Licensee:  Nicholas 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook,  Porcell  and  Reynolds,  1200 


Seventeentfi  Street  NW.,  Washington. 
DC  20036. 
AWC  Project  Director:  E.  Adensam. 

Wisconsin  Electric  Pswer  Co^  Docket 
Nos.  50-^266  and  56-301  Point  Beach 
Nuclear  Plants,  Unit  Nos.  1  and  2,  Town 
of  Two  Creeks,  Manitowoc  County,  WI 

Date  of  amendaieats  request  January 
«.igB7. 

Description  of  amendments  request: 
The  proposed  change  to  the  Technical 
Specifications  {TS}  would  provide 
clarification  in  the  remarks  column  of 
Table  15.4.1-1  concerning  the  frequency 
for  conduct  of  reactor  coolant  flow  logic 
channel  testing.  Specifically,  logic 
channel  testing  for  loss  of  coolant  flow 
in  both  ioops  shall  be  tested  each 
refueling  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  hcensee  has  performed  analysis  in 
accordance  with  the  standards  of  10 
CFR  50.92  to  determine  if  the  proposed 
change  involves  any  significant  hazards 
considerations.  The  licensee  states  that 
the  proposed  change  provides 
clahftcation  with  respect  to  the 
conditions  necessary  for  performance  of 
a  portion  of  a  surveillance  requirement 
and,  therefore,  would  not  increase  the 
probability  or  consequences  of  a 
previously  evaluated  accident. 
Secondly,  the  change  involves  no 
I^ysical  or  procedural  changes  to  the 
plant  and,  therefore,  would  not  create 
the  possJbiHty  of  a  new  or  different  kind 
of  accident  from  those  previously 
evaluated.  Lastly,  the  licensee  states 
that  the  proposed  change  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  change 
clarifies  the  operational  conditions 
necessary  to  perform  that  portion  of  the 
surveQlance  requirement  which  would 
not  result  in  any  reduction  of  a  safety 
margin. 

The  staff  has  reviewed  the  licensee's 
analysis  and  concurs  with  their  findings. 
The  staff,  therefore,  proposes  to 
determine  that  the  amendments  would 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  George  E.  Lear. 


WtsooQsiB  Electric  Power  Co.,  Docket 
No*.  5»-aa6  and  50-901,  Poiiit  Beadi 
Nvclear  Plaati,  Unit  Nos.  1  and  2.  Town 
of  Two  Greeks,  Mamtowoc  County,  WI 

Date  of  amendments  request  January 
8, 1987. 

Description  of  amendments  request 
The  proposed  amendments  would 
modify  the  Technical  Specifications  to 
change  the  number  of  channels  listed  in 
TaUe  15.3.5-5,  Item  10,  "Containment 
Hydrogen  Monitors"  from  four  to  two. 
The  proposed  amendments  would  also 
correct  an  error  in  Table  15.3.5-2. 
"Instrument  Operation  Conditions  for 
Reactor  Trip."  The  change  would 
correctly  indicate  that  for  the  low  flow 
(both  loops]  trip  the  number  of  channels 
to  trip  is  2/loop  (both  kxips]  instead  of 
2/loop  (any  loop]  as  is  currently 
indicated.  "Hie  change  would  also  clarify 
that  the  minimum  operable  channels 
and  minimum  degree  of  redundancy 
figures  for  the  low  flow  trip  are  "per 
loop"  figures. 

Lastly,  the  proposed  amendments 
would  change  the  term  'zero  power 
physics  testing"  to  "low  power  physics 
testing"  in  the  footnote  for  Item  2  of 
Table  15.3.5-2  and  modify  the  wording 
of  the  set  points  for  Items  9, 10a  and  10b 
of  Table  15.3.5-1  to  eliminate  ambiguity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  evaluated  the  proposed 
Technical  Specification  change  request 
with  respect  to  the  criteria  of  10  CFR 
50.92  and  has  determined  that  the 
proposed  amendments  would  not  result 
in  a  significant  hazards  consideration. 
The  licensee  has  indicated  that  the 
proposed  amendments  are  largely 
administrative  in  nature  and  are  not  the 
result  of  plant  modifications  or 
procedural  changes;  and  would  thus  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated.  Further, 
because  the  proposed  amendments  are 
not  the  result  of  physical  or  procedural 
changes,  they  will  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Lastly,  while  the  amendments  propose 
a  reduction  in  the  number  of  hydrogen 
monitor  diannels  required  by  the 
Technical  Specifications,  the  proposed 
number  of  channels  still  meets  the  staff 
guidaiu:e  as  contained  in  Generic  Letter 
83-37  and,  therefore,  would  not 
constitute  a  significant  reduction  in  a 
margin  of  safety.  The  remaining  changes 
being  administrative  (correcting  errors 
or  clarifying  language  to  reduce 
ambiguity)  cannot  affect  the  margin  of 
safety. 
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The  staff  has  reviewed  the  licensee's 
determination  and  concurs  with  their 
findings.  Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  George  E,  Lear. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATINC  UCENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission  8  niies  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.12(b]  and  has 
made  a  determination  based  on  that 
assess.nent,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1]  the  applications  for 
amendments,  (2]  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC, 
and  at  the  local  public  document  rooms 


for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

Aiizona  Public  Service  Company,  et  al. 
Docket  Nos.  STN  50-528  and  STN  50- 
52$,  Palo  Verde  Nuclear  Generating 
Station,  Units  1  and  2,  Maricopa  County, 
AZ 

Date  of  application  for  amendments: 
]uly  14, 1986,  as  supplemented  by  letters 
dated  December  2, 1986,  and  February  9, 
1917. 

Brief  description  of  amendments:  The 
amendments  delete  certain  sections  of 
the  Technical  Specifications  i>ertaining 
to  the  fire  protection  program,  since  the 
program  is  currently  in  the  FSAR.  A 
change  is  also  made  to  the  Unit  1  license 
concerning  the  fire  protection  program. 

Date  of  issuance:  April  8, 1987. 

Effective  date:  April  8, 1987,  to  be 
implemented  within  30  days  of  issuance. 

Amendment  Nos.:  14  and  8. 

Facility  Operating  License  Nos.:  NPF- 
41  and  NPF-51:  Amendments  revised 
th«  license  for  Unit  1  and  the  Technical 
Specifications  for  both  Unit  1  and  Unit  2. 

Date  of  initial  notice  in  the  Federal 
Register  December  30, 1986  (51  FR 
47074). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  8, 1987. 

No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department,  12  East  McDowell  Road, 
Phoenix,  Arizona  85004. 

Aiizona  Public  Service  Company,  et  al. 
Docket  Nos.  STN  50-528  and  STN  50- 
520,  Palo  Verde  Nuclear  Generating 
Station,  Units  1  and  2,  Maricopa  County, 
AZ 

Date  of  application  for  amendments: 
January  19, 1987. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Spiecifications  to  remove  Main  Steam 
Isolation  Valves  (MStVs)  from  the  list  of 
valves  that  are  subjected  to  the 
requirements  of  Specification  3/4.6.3, 
"Containment  Isolation  Valves,"  since 
another  Specification  3/4.7.1.5,  "Main 
Steam  Line  Isolation  Valves," 
specifically  provides  the  operability  and 
surveillance  requirements  for  the 
MBrVs. 

Date  of  issuance:  April  8, 1987. 

Effective  date:  April  8, 1987. 

Amendment  Nos.:  15  and  9. 

Facility  Operating  License  Nos.:  NPF- 
41  and  NPF-51:  Amendments  revised 


the  license  for  Unit  1  and  the  Technical 
Specifications  for  both  Unit  1  and  Unit  2. 

Date  of  initial  notice  in  the  Federal 
Register  February  11, 1987  (52  FR  4402). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  8, 1987. 

No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department.  12  East  McDowell  Road, 
Phoenix,  Arizona  85004. 

Carolina  Power  &  Light  Co.,  Dockets 
Nos.  50-^25  and  50-324,  Brunswick 
Steam  Electric  Plant,  Units  1  and  2, 
Brunswick  County,  NC 

Date  of  application  for  amendments: 
August  7, 1985. 

Brief  description  of  amendments:  The 
Unit  1  amendment  corrects  a 
typographical  error  in  the  Unit  1  Facility 
Operating  License.  The  Unit  2  license  is 
amended  to  be  consistent  with  the  Unit 
1  license  by  removing  restrictions  on  by- 
product, source  and  special  nuclear 
materials  used  for  sample  analysis  or 
instrument  calibration  or  associated 
with  radioactive  apparatus  or 
components. 

Date ofiss.ance: March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendments  Nos.:  105  and  135. 

Facility  Operating  Licenses  Nos. 
DPR-71  andDPR-62.  Amendment 
revised  the  licenses. 

Date  of  initial  notice  in  Federal 
Register  October  9, 1985  (50  FR  41243). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Carolina  Power  and  Light  Co.,  Docket 
No.  50-261,  H.B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2,  Darlington 
County,  SC 

Date  of  application  for  amendment: 
December  18, 1986. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  replacing  the  existing 
heatup  and  cooldown  curves  in  Figures 
3.1-1  and  3.1-2,  respectively,  with  two 
sets  of  curves.  The  replacement  curves 
are  applicable  for  up  to  12.5  and  15 
effective  full  power  years  (EFPY), 
respectively. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 
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Amendment  No.  113. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  (52  FR  5851). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville. 
South  Carolina  29535. 

Commonwealth  Edison  Co.,  Docket  No. 
50-237.  Dresden  Nuclear  Power  Station, 
Unit  No.  2.  Grundy  County,  IL 

Date  of  application  for  amendment: 
December  10, 1986.  as  supplemented 
January  28  and  February  5, 1987. 

Brief  description  of  amendment:  This 
amendment  changes  the  Dresden  2 
License  and  Technical  Specifications  to 
support  Cycle  11  operation. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.  95. 

Provisional  Operating  License  No. 
DPR-19.  The  amendment  revised  the 
license  and  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  28, 1987  (52  FR  2876); 
February  6, 1987  (52  FR  3894).  In  the 
February  5. 1987  letter  Commonwealth 
Edison  requested,  pursuant  to  10  CFR 
2.107,  permission  to  withdraw  that 
portion  of  its  previous  amendment 
request  which  originally  proposed  a 
Minimum  Critical  Power  Ratio  (MCPR) 
safety  limit  of  1.05.  Commonwealth 
Edison  agrees  to  continue  to  use  the 
existing  MCPR  limit  of  1.06  for  residual 
8x8R  General  Electric  fuel  in  the 
Dresden  Unit  2  Cycle  11  Reload.  "Hie 
U.S.  Nuclear  Regulatory  Commission 
has  granted  the  request  of 
Commonwealth  Edison  to  withdraw  this 
portion  of  its  December  10, 1986 
application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31. 1987. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris.  lUinois  60450. 

Dair>'land  Power  Cooperative,  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  Vernon  County,  WI 

Date  of  application  for  amendment: 
March  20. 1984  as  amended  August  24, 
1984. 

Brief  description  of  amendment  The 
amendment  authorizes  changes  to  the 
Technical  Specifications  pertaining  to 


(1)  new  reporting  requiremems  oi  lu 
CFR  50.73  and  (2)  addition  of  details  to 
the  requirements  of  the  reports  for  diesel 
generator  failures. 

Date  of  Issuance:  April  8, 1987. 

Effective  date:  April  8, 1987. 

Amendment  No.:  55. 

Provisional  Operating  License  No. 
DPR-45.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1984  (49  FR  25358); 
October  24. 1984  (49  FR  42816). 

The  Commission's  related  evaluation 
for  the  hcense  amendment  is  contained 
in  a  Safety  Evaluation  dated  April  8. 
1987. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library,  800 
Main  Street  La  Crosse,  Wisconsin 
54601. 

Duke  Power  Co.,  et  al..  Docket  Nos.  50- 
413  and  50-414,  Catawba  Nuclear 
Station.  Units  1  and  2,  York  County,  SC 

Date  of  application  for  amendments: 
December  13, 1985. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  related  to  reporting 
requirements  for  primary  coolant  iodine 
spikes,  and  delete  existing  shutdown 
requirements  if  coolant  iodine  activity 
limits  are  exceeded  for  800  hours  in  a  12 
month  period. 

Date  of  issuance:  April  1, 1987. 

Effective  date:  April  1, 1987. 

Amendment  Nos.:  25  and  15. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-S2.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  27, 1986  (51  FR  30565). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  1, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Co.,  et  al..  Docket  Nos  50- 
413  and  50-414,  Catawba  Nuclear 
Station,  Units  1  and  2,  York  County,  SC 

Date  of  application  for  amendments: 
July  31, 1985,  as  supplemented  October 
10, 1986. 

Brief  description  of  amendments:  The 
amendments  would  modify  Technical 
Specification  Surveillance  Requirement 
(4.8.2.1.1a.3)  to  allow  battery  operation 
when  there  is  minor  electrolyte  leakage. 

Date  of  issuance:  April  1, 1987. 

Effective  date:  April  1, 1987. 

Amendment  Nos.:  26  and  16. 


tacility  Operating  License  Nos.  .\Pt'- 
35  and  NPF-52.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  (52  FR  5852). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  1, 1967. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Co.,  et  al..  Docket  Nos.  50- 
413  and  50-414,  Catawba  Nuclear 
Station,  Units  1  and  2,  York  County,  SC 

Date  of  application  for  amendments: 
July  31, 1985,  as  supplemented 
November  8, 1985,  March  7  and  October 
1  and  10, 1986. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specifications  6.5,  6.6,  6.8  and  6.10 
regarding  "Administrative  Controls." 

Date  of  issuance:  April  2, 1987. 

Effective  date:  April  2, 1987. 

Amendment  Nos.:  27  and  17. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1987  (52  FR  5852). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  2, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Florida  Power  Corp.,  et  aL,  Docket  No. 
50-302,  Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant,  Citrus  County,  FL 

Date  of  application  for  amendment: 
February  17. 1988.  as  supplemented 
November  19  and  25, 1986,  and  February 
17, 1987. 

Brief  description  of  amendment:  The 
amendment  changed  the  expiration  date 
for  Facility  Operating  License  No.  DPR- 
72  from  September  25,  2008  to  December 
3,  2016,  40  years  from  the  issuance  of  the 
operating  license. 

Date  of  issuance:  March  31. 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.:  97. 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  operating 
license. 

Date  of  initial  notice  in  Federal 
Register  October  8, 1986  (51  FR  36090). 
Since  the  date  of  the  initial  notice,  the 
licensee  submitted  clarifying 
information  dated  November  19  and  25, 
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1966,  cind  February  17. 1967.  This 
information  did  not  change  the  original 
application  in  any  way  and,  therefore, 
did  not  warrant  renoticing. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  an 
Environmental  Assessment  dated  March 
26, 1987,  and  a  Safety  Evaluation  dated 
March  31. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida  32629. 

Florida  Power  Corp..  et  al.,  Docket  No. 
50-302,  Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant,  Citrus  County,  FL 

Date  of  application  for  amendment: 
September  2, 1986,  as  supplemented 
January  15, 1987. 

Brief  description  of  amendment-  The 
amendment  relaxes  action  statements 
for  Technical  Specification  (TS)  3.8.1.1 
in  order  to  increase  diesel  generator 
reliability.  A  supplemental  submittal  on 
January  15, 1987  made  clarifications  in 
the  Bases  of  the  TS. 

Date  £>f  issuance:  April  7, 1987. 

Effective  date:  April  7. 1987. 

Amendment  No.:  98. 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  19, 1986  (51  FR 
41854).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  7, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida  32629. 

Florida  Power  and  Light  Co.,  et  al., 
Docket  Nos.  50-335  and  50-389,  St  Lude 
Plant,  Unit  Nos.  1  and  2,  St.  Lude 
County,  FL 

Date  of  application  of  amendments: 
July  19, 1985. 

Brief  description  of  amendments:  The 
amendment  for  the  St.  Lucie  Plant,  Unit 
No.  1  revised  the  technical 
specifications  to  add  Incore 
Thermocouples,  Containment  Sump 
Water  Level  (narrow  and  wide  ranges). 
Containment  Pressure,  and  Reactor 
Vessel  Level  Monitoring  System  to 
Tables  3.3-11  and  4.3-7.  The  amendment 
for  St.  Lucie  Plant,  Unit  No.  2  revised  the 
technical  specifications  to  add  the 
Reactor  Vessel  Level  Monitoring  System 
to  Tables  3.3-10  and  4.3-7.  Appropriate 
operability  and  actions  statements  and 


surveillance  requirements  were 
included. 

Date  of  Issuance:  April  7. 1987. 

Effective  Date:  April  7, 1987. 

Amendment  Nosj  79  and  19. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11. 1985  (50  FR 
37073  at  37082). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  7, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue,  Ft.  Pierce, 
Florida  33450. 

Georgia  Power  Co.,  Oglethorpe  Power 
Corp>,  Munidpal  Electric  Authority  of 
Georgia,  City  of  Dalton,  GA,  Docket  No. 
50-321,  Edwin  \.  Hatch  Nuclear  Plant, 
Unit  No.  1,  Appling  Count ,  GA 

Date  of  application  for  amendment 
September  9, 1986 

Brief  description  of  amendment:  The 
amendment  modifies  the  description  of 
the  refueling  interlock  surveillance 
requirements  to  darify  them. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.:  135. 

Facility  Operating  License  No.  DPR- 
57.  Amendment  revised  the  Technical 
Spedfications. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1987  (52  FR  5855). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Geotgia. 

GPU  Nuclear  Corp.,  et  al..  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County,  PA 

Date  of  application  for  amendment- 
January  28, 1987. 

Brief  description  of  amendment:  This 
amendment  prescribes  additional  fire 
detection  and  suppression  operability 
requirements  that  encompass  the  fire 
protection  modifications  accomplished 
during  the  6R  outage  as  part  of  the 
commitments  to  satisfy  10  CFR  Part  50, 
Appendix  R. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Aoiendment  No.  127. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Speeifications. 


Date  of  i.nitial  notice  in  Federal 
Register  February  28. 1987  (52  FR  5856) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  31, 1967. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Indiana  and  Michigan  Electric  Co., 
Docket  Nos.  50-315  and  50-^16,  Donald 
C.  Cook  Nudear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  MI 

Date  of  application  for  amendments: 
November  13, 1986. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  clarify  that  Section  3/ 
4.4.5  allows  crevice  flushing  of  steam 
generators  in  Mode  4.  This  is  a  partial 
approval  of  the  licensee's  proposed 
amendment  to  change  the  overall  intent 
from  operable  to  integrity. 

This  amendment  also  changes  Table 
4.4-1,  footnote  2,  to  require  second  and 
subsequent  inspections  on  one  steam 
generator  during  each  inspection. 

Date  of  issuance:  April  1, 1987. 

Effective  date:  April  1, 1987. 

Amendment  Nos.:  103  and  89. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  17, 1986  (51  FR 
45203]  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  1, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Maricet  Street,  St. 
Joseph,  Michigan  49085. 

Indiana  and  Michigan  Electric  Co., 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Ml 

Date  of  application  for  amendments: 
August  19, 1986.' 

Brief  description  of  amendments:  The 
amendments  would  change  the 
Technical  Specifications  on  snubbers  to 
correct  a  number  of  errors,  and  to  allow 
surveillance  inspections  to  be  performed 
sooner.  The  change  to  clarify  that  the 
fluid  observation  port  at  the  entrance  to 
the  valve  operator  must  be  checked  and 
full  to  have  an  operable  snubber  was 
deleted  and  agreed  to  by  the  licensee. 

Date  of  issuance:  April  7, 1987. 
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Effective  date:  April  7, 1987. 

Amendment  Noa.:  104  and  91. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  24. 1986  (51  FR 
33951). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  7, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Indiana  and  Michigan  Electric  Co., 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant,  Unit  No.  1,  Berrien 
County,  MI 

Date  of  application  for  amendment: 
December  5. 1986. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  for  the  Quadrant  Power 
Tilt  Ratio  to  require  that  limits  be 
verified  once  per  hour  for  twelve  hours 
or  until  verified  acceptable  at  95%  or 
greater  rated  thermal  power. 

Date  of  issuance:  April  7, 1987. 

Effective  date:  April  7. 1987. 

Amendment  No.:  105. 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  14, 1987  (52  FR  1555) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  7, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Louisiana  Power  and  Light  Co.,  Docket 
No.  50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charies  Parish,  LA. 

Dates  of  applications  for  amendment: 
October  15, 1986,  as  supplemented  by 
letters  dated  November  19, 1986  and 
February  9, 1987. 

Brief  description  of  amendment:  The 
admendment  revised  the  Technical 
Specifications  by  updating  the 
organizational  charts  in  Sections  6  to 
reflect  the  reorganization  within  LP&L's 
Nuclear  Operations  group.  The 
November  19, 1986  and  February  9, 1987 
letters  were  explanatory  in  nature  and 
did  not  make  any  substantive  changes. 

Date  of  issuance:  April  3, 1987. 

Effective  date:  April  3, 1987. 

Amendment  No.:  18. 


Facility  Operating  License  No.:  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Dates  of  initial  notice  in  Federal 
Register  December  17, 1986  (51  FR 
45208). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Maine  Yankee  Atomic  Power  Co., 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
ME 

Date  of  application  for  amendment- 
October  7, 1982,  April  13, 1984,  and 
March  4. 1985,  clarified  April  26. 1985. 

Brief  description  of  amendment  The 
amendment  changed  the  Maine  Yankee 
Technical  Specifications  (TS)  such  that 
the  areas  of  the  TS  concerning 
operability  and  surveillance  for  new 
noble  gas  effluent  monitors,  high  range 
radiation  monitors  and  water  level 
monitors  in  the  containment  are 
simplified.  The  areas  of  the  TS 
concerning  surveillance  requirements 
for  Containment  Pressure  Monitors  were 
changed  to  reflect  certain  aspects  of 
NUREG-0737.  In  addition,  the  entire 
Section  3.9  of  the  TS  was  rewritten  to 
reflect  an  overall  simplification  of 
language. 

Date  of  issuance:  March  26, 1987. 

Effective  Date:  March  26, 1987. 

Amendment  No.:  94. 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1983  (48  FR  33082):  June 
20, 1984  (49  FR  25363)  and  May  21, 1985 
(50  FR  20969  at  20983).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  26, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  Wiscasset,  Maine. 

Maine  Yankee  Atomic  Power  Co., 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
ME 

Date  of  application  for  amendment- 
April  3, 1981  as  supplemented  April  10, 
1984  and  September  12. 1985. 

Brief  description  of  amendment  The 
amendment  revised  the  testing 
requirements  for  hydraulic  shock 
suppressors  (snubbers)  and  added 


requirements  for  mechanical  snubber 
operability  and  testing. 

Date  of  issuance:  April  3, 1987. 

Effective  Date:  April  3, 1987. 

Amendment  No.:  95. 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Dale  of  initial  notice  in  Federal 
Register  June  20. 1984  (49  FR  25363  and 
November  19, 1986  (51  FR  41843  at 
41863). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3, 1967. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street,  Wiscasset,  Maine. 

Mississippi  Power  &  Light  Co.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County,  MI 

Date  of  application  for  amendment- 
October  17, 1986. 

Brief  description  of  amendment  The 
proposed  amendment  would  change  the 
Technical  Specifications  (TSs)  by:  (1) 
Deleting  the  two-minute  time  limit  for 
closing  a  stuck  open  safety  relief  valve 
(SRV)  and  changing  the  temperature 
limit  of  the  suppression  pool  water  from 
105°  to  110  °F;  (2)  adding  a  requirement 
to  bypass  the  thermal  overload 
protection  device  for  the  motor  operated 
valve  in  the  reactor  core  isolation 
cooling  (RCIC)  turbine  bypass  line;  and 
(3)  changing  the  nomenclature  of  a 
secondary  containment  isolation  valve 
in  the  residual  heat  removal  (RHR) 
discharge  line  to  the  liquid  radwaste 
system. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.  29. 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1986  (52  FR  5862). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154 
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Mississippi  Power  &  Light  Co.,  System 
Energy  Resources,  Inc.  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County,  MI 

Dote  of  application  for  amendment: 
May  22, 1966  as  revised  December  9, 
1986  and  January  29, 1987. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Speciflcations  (TSs)  for  alternating 
current  electrical  power  systems  by 
reducing  excessive  testing  of  the  three 
onsite  emergency  diesel  generators  to  be 
consistent  with  the  recommendations 
provided  in  the  NRC  Generic  Letter  64- 
15  "Proposed  Staff  Actions  to  Improve 
and  Maintain  Diesel  Generator 
Reliability." 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.  30. 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  {52  FR  5859). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Mississippi  Power  ft  Light  Co.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County,  MS 

Date  of  application  for  amendmenU 
May  28, 1986  as  amended  November  11, 
1986  and  February  13, 1987. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  (TSs)  for  the  drywell 
airlock  by:  (1)  Changing  the  wording  to 
indicate  only  one  drywell  airlock;  (2) 
rearranging  Action  Statement  "a"  to 
clarify  that  all  actions  in  the  statement 
are  parts  of  the  same  action;  (3) 
changing  the  drywell  overall  airlock 
leakage  test  frequency  from  the  present, 
once  per  six  months,  to  each  cold 
shutdown  if  not  performed  within  the 
previous  six  months;  (4)  changing  the 
surveillance  requirement  regarding  the 
verification  that  only  one  door  in  the 
airlock  can  be  opened  at  a  time  from 
once  per  six  months  to  once  per  18 
months;  and  (5)  changing  the  drywell 
airlock  inflatable  seal  pressure 
instrumentation  channel  functional  test 
from  once  per  31  days  to  once  per  18 
months. 

Dote  of  issuance:  March  31, 1987. 


Effective  date:  March  31, 1987. 

Amendment  No.  31. 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  (52  FR  5861). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Mississippi  Power  ft  Light  Co.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County,  MS 

Date  of  application  for  amendment: 
November  11, 1988,  as  revised  January 
20, 1987. 

Brief  description  of  amendment:  The 
requested  amendment  changes  the 
Technical  Specifications  and  associated 
Bases  for  the  reactor  pressure  vessel 
(RPV)  pressure  and  temperature  limits 
to  be  consistent  with  the  limits  provided 
by  the  vendor  for  the  nuclear  steam 
supply  system,  General  Electric 
Coitpany. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.  32. 

Facility  Operating  License  No.  NPF- 
29.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1987  (52  FR  5863). 

llie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  NE 

Date  of  application  for  amendment: 
August  19. 1986. 

Brief  description  of  amendment:  The 
amendment  deleted  the  tabular  listings 
of  safety-related  snubbers  from  the 
Technical  Specifications  in  accordance 
with  Generic  Letter  84-13. 

Date  of  issuance:  March  26, 1987. 

Effective  date:  Within  30  days  of 
issuance. 

Amendment  No.:  105. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  September  10, 1986  (51  FR 
32264  at  32278). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1967. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  I,  Washington  County,  NE. 

Date  of  application  for  amendment: 
January  7, 1986  [8icl-(1987). 

Brief  description  of  amendment  The 
amendment  modifies  the  surveillance 
requirements  for  the  hydrogen  and 
oxygen  monitoring  system  for  the  waste 
gas  decay  tanks  to  clarify  that  a  daily 
channel  check  is  required  for  this 
system  when  it  is  in  service. 

Date  of  issuance:  March  26, 1987. 

Effective  date:  March  26, 1987. 

Amendment  No.:  106. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  11, 1987  (52  FR  4400 
at  4414). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1987. 

No  si^iificant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  NE 

Date  of  application  for  amendment: 
January  8, 1986  [sic]  (1987). 

Brief  description  of  amendment:  The 
amendment  deleted  the  hydrogen 
flouride  detectors  from  Tables  2-11  and 
3-3  of  the  Technical  Specifications. 

Date  of  issuance:  March  30, 1987. 

Effective  date:  March  30. 1987. 

Amendment  No.:  107. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  (52  FR  5864). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  30, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
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South  15th  Street,  Omaha,  Nebraska 
68102. 

Pennsylvania  Power  ft  Light  Co.,  Docket 
Nos.  50-387  and  50-388,  Susquehanna 
Steam  Electric  Station,  Units  1  and  2, 
Luzerne  County,  PA 

Date  of  application  for  amendments: 
December  26. 1985. 

Brief  description  of  amendments:  The 
licensee  in  their  December  26, 1985, 
submittal  requested  several  Technical 
Specification  changes  for  Units  1  and/or 
2  which  are  administrative  in  nature. 
The  Technical  Specification  changes  are 
described  below: 

(1)  Corrections  to  Table  3.6.3-1  (Units 
1  and  2]  (a)  Containment  Instrument  Gas 
Unit  1:  Page  3/4  &-25  of  the  Unit  1 
Technical  Specifications  (TS)  previously 
listed  valve  number  1-26-070  as  an 
isolation  valve  in  the  Containment 
Instrument  Gas  System.  The  amendment 
deletes  this  valve  from  the  Table,  and 
adds  valve  number  1-26-164.  Unit  2: 
Page  3/4  6-25  of  the  Unit  2  Technical 
Specifications  deletes  valves  2-26-070 
from  Table  3.6.3-1.  (b)  High  Pressure 
Coolant  Injection  (HPCI)  Unit  1:  The 
amendment  adds  valve  HV-155F046  as 

a  Minimum  Recirculation  Flow 
(penetration  X-211)  isolation  valve  on 
Page  3/4  6-26.  Unit  2:  Page  3/4  6-25:  the 
amendment  adds  valve  HV-255F046  as 
a  Minimum  Recirculation  Flow  isolation 
valve,  (c]  Reactor  Core  Isolation  Cooling 
(RCIC)  Unit  1:  Page  3/4  6-26  lists  HV- 
149F019:  the  amendment  adds  HV- 
149F021  as  a  RCIC  minimum 
recirculation  flow  (penetration  X-216) 
isolation  valve  on  Page  3/4  6-26.  Unit  2: 
Page  3/4  6-26:  the  amendment  adds 
valve  HV-249F021  as  a  minimum 
Recirculation  Flow  isolation  valve,  (d) 
Integrated  Leak  Rate  Testing  (ILRT)  Unit 
1:  Page  3/4  6-24  contained  a 
typographical  error.  Valve  1-57-195  now 
reads  1-57-194. 

(2)  Addition  to  Plant  Operations 
Review  Conmiittee  (PORC)  Membership 
Units  1  and  2:  The  licensee  has  added 
the  Assistant  Superintendent-Outages  to 
the  PORC  Composition  listing  in  Section 
6.5.1.2. 

(3)  Deletion  of  Offsite  Organization 
Position  Units  1  and  2:  The  deletion  of 
the  position  "Vice  President-Engineering 
and  Construction-Nuclear"  and  the 
subsequent  realignment  as  indicated  in 
Figure  6.2.1-1  reflects  PP&L's  shift  from 
construction  to  operation  of  the 
Susquehanna  plant. 

(4)  Generic  Letter  No.  85-19  Units  1 
and  2:  The  licensee  has  changed  both 
Units  1  and  2  Technical  Specifications 
based  on  the  recommendations  of 
Generic  Letter  85-19.  "Reporting 
Requirements  on  Primary  Coolant  Iodine 
Spikes".  The  licensee  has  added  the 


appropriate  information  in  accordance 
with  Generic  Letter  85-19. 

(5)  Snubbers  Unit  1:  Two  changes 
have  been  made  to  specification  3/4.7.4: 
(1)  Deletion  of  references  to  Table  3.7.4- 
1.  Removal  of  the  snubber  table  was 
approved  by  NRC  via  Amendment  36  to 
the  Unit  1  (Dperating  License.  The 
references  to  it  were  inadvertently  left 
in  the  text  of  Specification  3/4.7.4.  (2) 
Correction  of  sampling  expression.  The 
correct  expression  is  35  (1  -1-  C/2). 

Date  of  issuance:  April  6, 1987. 

Effective  date:  April  6, 1987. 

Amendment  Nos.:  63  and  34. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  Amendments  revised 
the  Technical  Specifications. 

Dates  of  initial  notice  in  Federal 
Register  May  21, 1986  (51  FR  18690). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  6, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County.  OR 

Date  of  application  for  amendment: 
January  31, 1986,  as  supplemented  May 
16. 1986  and  February  26, 1987. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  (TS)  by  providing  editorial 
corrections  to  TS  Sections  4.4.6.1.b  and 
3.4.9.3.  Table  3.6-1  is  revised  to  permit 
the  operation  of  valve  MD-059  to  be 
administratively  controlled  in  order  to 
provide  consistency  between  TS 
Sections  3.6.1.1,  3.6.3.1  and  3.7.8.3. 

By  letter  dated  February  26, 1987,  PGE 
requested  that  the  portion  of  this 
application  pertaining  to  the  deletion  of 
valve  CV-6825  from  Table  3.6-1  be 
withdrawn. 

Date  of  issuance:  April  2, 1987. 

Effective  date:  April  2, 1987. 

Amendment  No.:  126. 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  30. 1986  (51  FR  27287). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  2. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  S.W.  10th  Avenue,  Portland.  Oregon 
97205. 


Portland  GeDeral  Electric  Co^  et  al., 
Docket  No.  50-344,  Trojan  Nuclear 
Plant.  Columbia  County,  OR 

Date  of  application  for  amendment- 
October  31, 1986. 

Brief  description  of  amendment  The 
amendment  revises  the  reactor  vessel 
material  irradiation  surveillance 
schedule  and  the  pressure-temperature 
limits. 

Date  of  issuance:  April  9, 1987. 

Effective  date:  April  9, 1987. 

Amendment  No.:  127. 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1987  (52  FR  5865). 
The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  9. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  S.W.  10th  Avenue,  Portland,  Oregon 
97205. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  )ames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  NY 

Date  of  application  for  amendment: 
December  19, 1986,  as  supplemented 
January  3, 1987  and  March  13, 1987. 

Brief  description  of  amendment  The 
amendment  changes  Table  3.7-1  of  the 
Technical  Specifications  to  reflect 
installation  of  new  containment 
isolation  valves  in  the  Traveling  Incore 
Probe  Purge  System,  Recirculation  Pump 
Mini-Purge  System,  and  ADS 
Accumulator  System. 

Date  of  issuance:  April  3, 1987. 

Effective  date:  April  3, 1987. 

Amendment  No.:  108. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  28, 1987  (52  FR  2887). 
The  January  3  and  March  13. 1987 
submittals  provided  clarifying 
information  and  did  not  change  the 
finding  of  the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego,  Oswego, 
New  York. 
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Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  NY 

Dote  of  application  for  amendment: 
December  23, 1986,  as  supplemented 
March  13. 1987. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  to  permit  fuel  reloading 
and  Cycle  8  operation.  Included  in  the 
Cycle  8  core  will  be  four  Westinghouse 
QUAD+  demonstration  fuel  assemblies. 

Date  of  issuance:  April  3, 1987. 

Effective  date:  April  3. 1987. 

Amendment  No.:  109. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  28. 1987  (52  FR  2888). 
The  March  13, 1987  submittal 
provided  clarifying  information  and  did 
not  change  the  finding  of  the  initial 
notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

LocaJ  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego.  Oswego. 
New  York. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  NY 

Date  of  applicaticn  for  amendment: 
September  19. 1985. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  to  revise  notification  and 
reporting  requirements,  as  requested  by 
NRC  Generic  Letter  83-43  dated 
December  19, 1983,  to  be  consistent  with 
the  new  requirements  in  10  CFR  50.72 
and  50.73. 

Date  of  issuance:  April  3, 1987. 

Effective  date:  April  3. 1987. 

Amendment  No.:  110. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  20. 1985  (50  FR 
47869). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 


Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  3,  Westchester  County,  NY 

Vote  of  application  for  amendment 
January  14, 1987. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  permit  the  discharge  of 
more  than  one  region  of  fuel  (72 
assemblies]  from  the  reactor  after  162 
hours  have  elapsed  since  shutdown. 

This  elapse  time  was  400  hours. 

Date  of  issuance:  April  2, 1987. 

Effective  date:  April  2. 1987. 

Amendment  No.:  72. 

Facilities  Operating  License  No. 
DPJi-64:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1987  (52  FR  5866). 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  Z  1987. 

No  significant  hazards  consideration 
comments  received:  No. 

local  Public  Document  Room 
loaation:  White  Plains  Public  Library, 
100  Marline  Avenue.  White  Plains,  New 
York,  10610. 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267,  Fort  St  Vrain 
Nuclear  Generating  Station,  Platteville, 
CO 

Date  of  application  for  amendment 
May  10. 1984  as  supplemented 
December  27. 1984. 

Brief  description  of  amendment  The 
amendment  increases  the  Circulator 
Speed-High  Steam  trip  setting  listed  in 
Table  4.4-3  of  the  Technical 
Specifications. 

Date  of  issuance:  April  6. 1987. 

Effective  date:  April  8, 1987. 

Amendment  No.:  52. 

Facility  Operating  License  No.  DPR- 
34.  Amendment  revised  the  Technical 
Sf)ecifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1984  (49  FR  25372). 

The  December  27, 1984  submittal 
provided  supplemental  information  and 
did  not  change  the  initial  determination 
published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  6, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado. 

Public  Service  Electric  ft  Gas  Co., 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  County,  N| 

Dates  of  application  for  amendment 
May  30, 1986,  as  supplemented  on 
Df  cember  24, 1986,  and  February  6. 1987. 


Brief  description  of  amendment  This 
amendment  revises  the  Technical 
Specifications  to  permit  long-term 
operation  with  one  recirculation  loop 
out  of  service. 

Date  of  issuance:  April  7. 1987. 
Effective  date:  April  7, 1987. 
Amendment  No.:  3. 

Facility  Operating  License  No.  NPF- 
57:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register.  January  28. 1987  (52  FR  2889). 

The  February  7. 1987,  submittal 
provided  clarifying  information  and  did 
not  change  the  finding  of  the  initial 
notice.  I 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  7, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
South  Broadway.  Pennsville.  New  Jersey 
08070.  I 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nucleat  Generating  Station.  Sacramento 
County.  CA 

Date  of  application  for  amendment 
December  18, 1984,  as  revised  April  26. 
1985.  supplemented  May  22, 1985.  and 
superseded  October  30, 1985. 

Brief  description  of  amendment  This 
amendment  revised  the  TSs  by 
establishing  limiting  conditions  for 
operation  based  on  the  Spent  Fuel  Pool 
(SFP)  water  temperature.  It  included 
requirements  for  use  of  the  Decay  Heat 
Removal  System  as  an  alternate/ 
supplemental  SFP  cooling  means  when 
SFP  temperatures  reach  specified  limits. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.:  84. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  4, 1986  (51  FR  20373). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street,  Sacramento. 
California  95814. 
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South  Carolina  Electric  &  Gas  Co..  South 
Carolina  Public  Service  Authority, 
Docket  No.  50-395,  VirgU  C.  Sununer 
Nodear  Station,  Unit  No.  1,  Fairfield 
County,  SC 

Date  of  application  for  amendment: 
June  27, 1986,  as  supplemented 
November  21, 1986,  and  February  25. 
1987. 

Brief  description  of  amendment:  The 
amendment  reduces  the  reactor  coolant 
system  flow  measurement  uncertainty 
from  3.5%  to  2.1%. 

Date  of  issuance:  March  30, 1987. 

Effective  date:  March  30. 1987. 

Amendment  No.  60. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  30, 1986  (51  FR  27269). 

The  letters  dated  November  21, 1986. 
and  February  27, 1986,  provided 
supplemental  information  and  did  not 
change  the  initial  determination 
published  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  30, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

South  Carolina  Electric  &  Gas  Co.,  South 
Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County,  SC 

Date  of  application  for  amendment: 
December  11, 1986. 

Brief  description  of  amendment:  The 
amendment  increases  the  required 
boron  concentration  for  the 
accumulators  and  the  refueling  water 
storage  tank. 

Date  of  issuance:  March  31, 1987. 

Effective  dote:  March  31, 1987. 

Amendment  No.  61. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26. 1987  (52  FR  5868). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 


South  Carolina  Electric  &  Gas  Co.,  South 
Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C  Summer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County,  SC 

Date  of  application  for  amendment 
December  9, 1986.  as  supplemented 
March  2, 1987. 

Brief  description  of  amendment  The 
amendment  allows  the  Ucensee  the 
flexibility  to  reconstitute  fuel 
assemblies. 

Date  of  issuance:  April  2, 1987. 

Effective  date:  April  2, 1987. 

Amendment  No.:  62. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1987  (52  FR  5888). 

■file  March  2, 1987  letter  provided 
supplemental  information  which  did  not 
change  the  initial  determination 
published  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  2, 1987. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Roam 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

South  Carolina  Electric  &  Gas  Co.,  South 
Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virqil  C  Summer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County,  SC 

Date  of  application  for  amendment 
April  29, 1985  as  supplemented  June  10, 
1985. 

Brief  description  of  amendment  The 
amendment  revises  "Technical 
Specification  (TS)  3/4.8.4  "Electrical 
Equipment  Protective  Devices"  by 
indicating  which  devices  are  required  to 
be  operable  and  by  eliminating  the 
specific  list  of  electrical  equipment 
protective  devices  for  containment 
penetrations  (Table  3.8.1)  from  the  TS. 
The  amendment  also  incorporates  the 
administrative  page  numbering  changes 
to  the  Index  and  the  TS  pages  that  are 
necessary  as  a  result  of  deleting  the 
table. 

Date  of  issuance:  April  6, 1987. 

Effective  date:  April  6, 1987. 

Amendment  No.:  63. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9, 1986  (51  FR  12239). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  6, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Southern  California  Edison  Co.,  et  al., 
Docket  Nos.  50-361  and  50-362.  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County,  CA 

Dates  of  applications  for 
amendments:  March  17,  June  13,  and 
September  30. 1986  (Reference  PCN- 
192). 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.8.1.1.  "Electrical  Power 
Systems.  AC  Sources."  concerning 
reduced  frequency  of  Emergency  Diesel 
Generator  (EDG)  fast  starts,  reduced 
number  of  EDG  tests  and  revised  diesel 
fuel  oil  surveillance. 

Date  of  issuance:  April  9, 1987. 

Effective  date:  April  9, 1987  to  be 
implemented  within  30  days  of  issuance. 

Amendment  Nos.:  59  and  48. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notices  in  Federal 
Register  February  11, 1987  (52  FR  4418). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  9, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California  at  Irvine,  Irvine.  California 
92713. 

Union  Electric  Co.,  Docket  No.  50-483, 
Callaway  Plant,  Unit  1,  Callaway 
County,  MO 

Date  of  application  for  amendment 
January  9, 1986. 

Brief  description  of  amendment  The 
amendment  modifies  the  Technical 
Specifications  to  require  48  hour 
restoration  in  the  event  of  loss  of  one  of 
the  diverse  reactor  trip  features, 
independent  verification  of  the 
operability  of  the  undervoltage  and 
shunt  trip  attachments,  and  independent 
testing  of  the  control  room  manual 
reactor  trip  switch  contacts  during  each 
refueling  outage. 

Date  of  issuance:  April  3, 1987. 

Effective  date:  April  3, 1987. 

Amendment  No.:  19. 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  27, 1986  (51  FR  30583). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3. 1987 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fulton  City  Library,  709  Market 
Street,  Fulton,  Missouri  65251  and  the 
Olin  Library  of  Washington  University, 
Skinker  and  Lindell  Boulevards,  St. 
Louis,  Missouri  63130. 

Vermont  Yankee  Nuclear  Power  Corp., 
Docket  No.  50-271,  Vermont  Yankee 
Nuclear  Power  Station.  Vernon,  VT 

Date  of  application  for  amendment' 
January  30, 1979,  as  supplemented 
November  27, 1984. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
SpeciHcations  to  require  that  the 
inservice  examinations  of  the  piping, 
components,  and  their  supports  be 
performed  in  accordance  with  10  CFR 
50.55a(b)(2]  rather  than  by  an  earlier 
edition  of  the  ASME  Code  Section  XI. 
The  remainder  of  the  requests  contained 
in  the  January  30, 1979  and  November 
27, 1984  applications  pertain  to  NRC's 
continuing  review  of  the  inservice 
Inspection  and  Inservice  Testing 
programs,  and  will  be  acted  upon 
separately. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  March  31, 1987. 

Amendment  No.:  99. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  23, 1983  (48  FR  38425). 

The  November  27, 1984  submittal 
provided  additional  clarifying 
information  and  therefore  did  not 
change  the  determination  of  the  initial 
Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street.  Brattleboro,  Vermont  05301. 

Virginia  Electric  and  Power  Co.,  et  al., 
Dodcet  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  VA 

Date  of  application  for  amendments: 
November  25, 1986. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specifications  3/4.12  (Radiological 
Monitoring]  to  reflect  established 
practices,  to  agree  with  NRC  approved 
documents,  and  to  conform  to  NRC 
guidance. 

Date  of  issuance:  March  31, 1987. 

Effective  date:  14  days  from  the  date 
of  issuance. 

Amendment  Nos.:  92  and  77. 


Facility  Operating  License  Nos.  NPF- 
4  cmdNPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Refister:  February  26, 1987  (52  FR  5870). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  31. 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Vii^inia  23093,  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia,  Charlottesville, 
Vii^ginia  22901. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  WNP-2, 
Richland.  WA 

Date  of  amendment  request  July  10, 
1986. 

Brief  description  of  amendment  This 
amendment  revises  WNP-2  Technical 
Specification  3.4.2  (Safety/Relief 
Valves)  and  Bases  Section  3/4.4.2  to 
reflect  revised  safety/relief  valve 
setpoint  tolerances  for  all  18  valves  and 
to  reflect  a  revised  setpoint  for  2  valves. 

Date  of  issuance:  March  27, 1987. 

Effective  date:  March  27, 1987. 

Amendment  No.:  38. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  10, 1986  (51  FR 
32282). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  27, 1987. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Washington  Public  Power  Supply 
SyBtem.  Docket  No.  50-397.  WNP-2. 
Richland.  WA 

Date  of  amendment  request  May  27, 
1986. 

Brief  description  of  amendment  This 
amendment  changes  the  reporting 
requirements  for  iodine  spiking  to 
eliminate  the  short  term  reporting 
requirements  of  Technical  Specification 
3.4.5,  instead  requiring  that  iodine  spike 
reporting  be  added  to  the  Annual  Report 
required  by  Technical  Specificaiton 
6.9.1.5. 

Date  of  Issuance:  March  31, 1987. 

Effective  Date:  March  31, 1987. 

Amendment  No.:  39. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  August  13, 1986  (51  FR  29016). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1987. 

No  significant  hazards  consideration 
comment  received:  No. 

Local  Public  Document  Room  location: 
Richland  Public  Library,  Swift  and 
Northgate  Streets,  Richland, 
Washington  99352. 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Final 
Determination  of  No  Significant  Hazards 
Consideration  and  Opportunity  for 
Hearing  (Exigent  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  follov\ring 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
hcense  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circtmistances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
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Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  Hcense 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington. 
DC.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  June 
5, 1987,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 


interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  vdthin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  thff^portunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-«000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director): 
Petitioner's  name  and  telephone 
number,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-Bethesda.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  o^icer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  nnd/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i) 
through  (v)  and  2.714(d). 

Alabama  Power  Co.,  Docket  Nos.  50-348 
and  50-364,  Joseph  M.  Farley  Nuclear 
Plant  Unit  Nos.  1  and  2.  Houston 
County,  AL. 

Date  of  application  for  amendments: 
September  2, 1986,  as  supplemented 
February  9,  25.  and  27. 1987. 

Brief  description  of  amendments: 
Technical  Specification  (TS)  4.7-9  is 
changed  on  a  one-time  basis  and  Table 
4.7-3  is  added  for  the  same  time  periods. 
The  changes  are  related  to  visual 
inspection  requirements  of  snubbers  at 
both  units  and  are  based  on  the 
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application  of  statistical  methodology 
while  meeting  the  existing  confidence 
levels.  The  February  25, 1987,  request  is 
a  revision  of  the  September  2, 1986, 
request. 

Date  of  issuance:  March  30, 1987. 

Effective  date:  March  30, 1987. 

Amendment  Nos.:  89  and  61. 

Facilities  Operating  License  Nos. 
NPF-2  and  NPF-d.  Amendments  revised 
the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  Comments  were 
requested  on  the  initial  application  of 
September  2, 1986,  which  was  noticed 
on  October  22, 1986  (51  FR  37503).  No 
significant  hazards  consideration 
comments  received:  No.  The 
Commission's  related  evaluation  of  the 
amendment,  and  final  no  significant 
hazards  considerations  determination 
are  contained  in  a  Safety  Evaluation 
dated  March  30, 1987. 

Attorney  For  Licensee:  Ernest  L. 
Blake,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street. 
Dothan,  Alabama  36303. 

NRC  Project  Director  Lester  S. 
Rubenstein. 

Cleveland  Electric  Illuminating  Co^ 
Duquesne  Light  Company.  Ohio  Edison 
Co.,  Pennsylvania  Power  Co.,  Toledo 
Edison  Co.,  Docket  No.  5(M40,  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  Lake 
County.  OH 

Date  of  Application  for  amendment: 
March  4, 1987,  as  supplemented  on 
March  19, 1987. 

Brief  description  of  amendment:  The 
amendment  changes  the  maximum 
isolation  time  allowed  by  the  Technical 
Specifications  from  50  seconds  to  20 
seconds  for  operation  of  the  Reactor 
Core  Isolation  Cooling  (RCIC)  system 
inboard  containment  isolation  valve.  It 
also  deletes  from  the  Technical 
Specifications  the  load  represented  by 
the  valve's  direct-current  (DC)  operator 
and  identification  of  the  motor  control 
center  through  which  DC  power  is 
supplied  to  the  operator.  "These  changes 
are  being  made  in  relation  to  conversion 
of  this  normally-closed,  DC  motor 
operated  valve  to  be  normally-open  with 
an  alternating-current  (AC)  operator. 

Date  of  Issuance:  April  1,  1987. 

Effective  Date:  April  1. 1987. 

Amendment  No.:  3. 

Facility  Operating  License  No.  NPF- 
58:  Amendment  revised  the  Technical 
Specifications. 

Pubhc  comments  requested  as  to 
proposed  no  significant  hazards 


consideration;  Yes  (52  FR  7346,  Marcn 
10, 1987).  By  letter  dated  March  19, 1987. 
the  licensees  submitted  information 
concerning  future  activities  relative  to 
the  RCIC  System,  but  this  information 
did  not  change  the  initial  application  or 
result  in  changing  the  no  significant 
hazards  determination.  Therefore,  no 
renotice  of  the  appHcation  was 
warranted. 

The  Commission's  related  evaluation 
of  the  amendment  consultation  with  the 
State  of  Ohio,  and  finally  no  significant 
hazards  considerations  determination 
are  contained  in  a  Safety  Evaluation 
dated  April  1, 1987. 

Attorney  For  Licensee:  Jay  Silberg, 
Esq.,  Shaw.  Pittman,  Potts  & 
Trowbridge.  2300  N  Sti^et,  NW., 
Washington,  DC  20037. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Sti^et.  Perry,  Ohio  44081. 

NRC  Project  Director  Walter  R. 
Buder. 

Indiana  and  Michigan  Electric  Co., 
Docket  No.  50-316,  Donald  C.  Cook 
Nuclear  Plant,  Unit  No.  2,  Berrien 
County,  MI 

Date  of  Application  for  amendment: 
March  30, 1987. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  on  a  one-time  basis  to 
allow  the  weights  of  three  row  8  baskets 
to  be  substituted  for  three  adjacent  row 
9  baskets  in  the  ice  condenser. 

Date  of  Issuance:  April  3, 1987. 

Effective  Date:  April  3, 1987. 

Amendment  No.:  90. 

Facility  Operating  License  No.  NPR- 
74:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  3, 1987. 

Attorney  For  Licensee:  Gerald 
Chemoff,  Esquire.  Shaw.  Pittman.  Potts 
and  Trowbridge,  1800  M  Street  NW., 
Washington,  DC  20036. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library. 

500  Market  Street  St.  Joseph, 
Michigan  49085. 

NRC  Project  Director  B.  J. 
Youngblood. 

Toledo  Edison  Co.  and  The  Cleveland 
Electric  !!!u!T>)nating  Co.,  Docket  No.  50- 
346,  Davis-Besse  Nuclear  Power  Station, 
Unit  No.  1,  Ottawa  County,  OH 

Date  of  Application  for  amendment- 
March  30, 1987  (telecopied),  as 
confirmed  March  31. 1987. 


Brief  description  of  amendment' This 
amendment  revised  the  TSs  to  change 
from  four  to  three  the  minimum  number 
of  sequencer  channels  for  emergency 
diesei  generator  loading  required  to  be 
operable. 

Date  of  Issuance:  April  3, 1987. 

Effective  Date:  April  30. 1987. 

Amendment  No.:  102. 

Facility  Operating  License  No.  NPFS: 
Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

State  Contacted:  In  accordance  with 
the  Commission's  regulations, 
consultation  was  held  with  the  State  of 
Ohio  by  telephone.  The  state  expressed 
no  concern  either  from  the  standpoint  of 
safety  or  of  our  no  significant  hazards 
consideration  determination. 

The  Conunission's  related  evaluation 
of  the  amendment  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  April  3. 1987. 

Attorney  for  Licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Sti^et,  NW., 
Washington,  DC  20037. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo.  OH  43606. 

NRC  Project  Director  John  F.  Stolz. 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  April,  1987. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/IL 
[FR  Doc.  87-8932  Filed  ♦-21-«7;  8:45  am] 
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[Dockets  Nos.  SO-269. 50-270,  50-2S7] 

Duke  Power  Company  (Oconeo 
Nuclear  Station,  Units  1, 2  and  Zy, 
Confirmatory  Order  Modifying 
UcenMs 


Duke  Power  Company  (DPC  or  the 
licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-38.  DPR- 
47  and  DPR-55  which  authorize  the 
operation  of  Oconee  Nuclear  Station. 
Units  1,  2  and  3  (the  facilities)  at  power 
levels  not  in  excess  of  2568  megawatts 
thermal  of  each  unit.  The  facilities 
consist  of  pressurized  water  reactors 
located  at  the  licensee's  site  in  Oconee 
County,  South  Carolina. 
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On  April  3. 1987,  by  telephone  and 
subsequently  by  letter  dated  April  6, 
1987.  the  licensee  for  Oconee  Units  1,  2 
and  3  informed  the  staff  that  recent 
fouling  in  the  low  pressure  service  water 
(LPSW)  system  (lake  water)  side  of  the 
reactor  building  cooling  units  (RBCU) 
and  low  pressure  injection  (LPI)  coolers 
had  resulted  in  an  inability  to  transfer 
total  design  basis  accident  (DBA- 
LOCA)  heat  loads.  Consequently,  the 
licensee  has  reduced  power  levels  in 
Oconee  Units  1  and  2  to  a  maixmum  of 
91.5%  and  81.7%.  respectively,  in  order  to 
match  accident  (LOCA)  heat  transfer 
requirements  with  the  capability  of  the 
degraded  heat  exchangers.  Oconee  Unit 
3  is  currently  shutdown  and  its  affected 
heat  exchangers  will  be  cleaned  and 
performance  tested  during  the  outage 
and  assured  they  are  operable  and 
declared  operable  for  full  power 
operation.  Additional  emergency  actions 
have  been  proposed  by  the  licensee  to 
justify  continued  operation  of  Oconee 
Units  1  and  2  for  the  interim  period  until 
the  fouling  can  be  corrected  as 
discussed  below. 

The  Reactor  Building  Cooling  Units 
(RBCU)  provide  the  design  heat  removal 
capacity  following  a  loss-of-coolant 
accident  (LOCA)  with  all  three  coolers 
operating  continuously  and  circulating 
the  steam-air  mixture  past  the  cooling 
tubes  to  transfer  heat  from  the 
containment  atmosphere  to  the  LPSW 
which  is  passed  through  the  cooler 
tubes.  The  LPI  system  in  the 
recirculation  mode  cools  the  water  from 
the  reactor  building  sump.  Long  term 
cooling  is  by  recirculation  of  injected 
water  from  the  reactor  building  sump  to 
the  core  by  the  LPI  pumps.  Heat  is 
transferred  through  the  LPI  coolers  to 
the  LPSW  system. 

By  letter  telecopied  on  April  6, 1987. 
the  licensee  committed  to  establish  new 
interim  maximum  allowable  power 
levels  and  change  the  reactor  protection 
system  (RPS)  high  flux  trip  setpoints  for 
Oconee  Units  1  and  2  and  to  specify 
operability  for  the  third  non-engineered 
safeguards  LPI  pump  for  Units  1  and  2. 

On  April  3. 1987,  verbal  authorization 
was  granted  by  the  Office  of  Nuclear 
Reactor  Regulation  (NRR)  for  the 
licensee  to  continue  operation.  This 
authorization  was  granted  only  after  a 
discussion  and  review  of  the  facts  as 
presented  by  the  licensee  in  a  telephone 
conference  call  with  the  NRC  and  by 
foUowup  telecopy  dated  April  6, 1987. 
April  6  and  7. 1987  letters  supplemented 
the  original  letter.  The  initial  waiver  of 
compliance  would  have  expired  at 
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midnight  on  April  8, 1987.  On  the 
evening  of  April  8. 1987.  it  was  extended 
to  Friday,  April  10, 1987  at  5:00  p.m. 

Ill 

The  licensee  provided  a  conservative 
calculation  which  compared  the  LOCA 
heat  removal  requirements  with  the 
current  degraded  heat  exchanger 
capacity  in  order  to  ensure  that  the  post- 
LOCA  equipment  qualification 
temperature  limits  will  not  be  exceeded 
and  required  decay  heat  removal 
requirements  can  be  satisfied.  The 
calculation  indicated  that  a  scram  from 
the  above  indicated  power  levels  for 
Oconee  Units  1  and  2.  respectively,  will 
produce  decay  heat  levels  within  the 
heat  exchanger  capabilities.  Actual  heat 
transfer  and  flow  rates  through  the 
degraded  heat  exchangers  have  been 
confirmed  by  testing.  The  licensee  has 
committed  to  reduce  the  RPS  high  flux 
trip  setpoint  to  91.5%  and  81.7%  of  rated 
power  for  Units  1  and  2,  repectively,  in 
order  to  ensure  that  these  power  levels 
are  not  exceeded  in  the  interim  until  the 
heat  exchanger  fouling  can  be  corrected. 
The  staff  has  reviewed  the  licensee's 
heat  transfer  calculational  method  and 
assumptions  and  reviewed  the 
overpower  trip  setpoint  and  concurs  that 
adequate  accident  heat  removal 
requirements  will  be  maintained  with 
the  current  degraded  heat  exchangers. 

The  licensee  has  also  explained  why 
the  fouling  problem  will  not  accelerate 
over  the  next  six  months  and  further 
degrade  the  coolers'  performance.  The 
licensee  stated  that  the  turbidity  levels 
in  the  lake  water  are  very  low,  and  the 
fouling  has  only  recently  been  noted 
with  more  than  ten  years  of  plant 
operation  without  cleaning  the  LPI  and 
RBCU  coolers.  We  have  reviewed  the 
information  and  concur  that  accelerated 
degradation  during  the  interim  period  is 
unlikely.  Also,  increased  flow  through 
the  LPI  coolers  will  not  diminish  flow  to 
these  other  coolers. 

In  addition,  the  licensee  has 
committed  to  ensure  that  adequate  LPI 
cooling  is  provided  in  the  interim  by 
requiring  the  nonessential  LPI  pumps  in 
both  Units  1  and  2  to  be  operable.  In  the 
case  of  Unit  2  when  operating  at  81.7% 
an  upper  limit  of  SST  has  been  placed 
on  the  lake  water  temperature  to  ensure 
acceptable  heat  removal  capability. 
Lake  water  temperature  will  be 
monitored  daily  for  Unit  2  to  verify 
compliance  with  the  above  limit.  The 
licensee  has  also  proposed  weekly 
monitoring  of  lake  water  temperature  for 
Unit  1  to  assure  that  the  design  basis  of 
75*F  is  not  exceeded.  The  staff  finds  the 
above  commitments  and  surveillance  to 


be  conservative  and  acceptable  for 
assuring  heat  transfer  capability. 

The  licensee  has  committed  not  to 
operate  Unit  2  with  degraded  coolers 
beyond  midnight  April  22. 1987.  After 
that  time,  all  LPI  and  RBCU  coolers  will 
have  been  cleaned  and  tested  to  verify 
that  they  are  in  an  operable  condition 
intended  for  full  power  plant  operation. 

The  licensee  will  operate  Unit  1  at 
reduced  power  until  the  end  of  Cycle  10 
outage  currently  scheduled  to  begin 
August  29. 1987.  Although  the  Unit  1  LPI 
coolers  will  be  cleaned  to  later  than 
April  30, 1987,  they  will  not  be  tested 
and  evaluated  for  full  power  operation 
until  the  Cycle  10  outage.  Until  that  time, 
the  licensee  indicated  that  because  of 
both  the  additional  margin  provided  by 
cleaning  the  Unit  1  LPI  cooler  and 
because  the  fouling  occurs  slowly  over 
an  extended  time  period,  these  items 
will  ensure  adequate  heat  removal 
capability  at  the  reduced  power  levels 
from  the  period  of  April  30  to  August  29, 
1987.  The  staff  concurs  with  the 
licensee's  assessment. 

The  licensee  has  also  evaluated  other 
safety-related  coolers  serviced  by  the 
LPSW  system.  In  addition  to  the  LPI  and 
RBCU  coolers,  the  LPSW  cools  the  high 
pressure  injection  pump  motor  bearing 
coolers,  the  motor  driven  emergency 
feedwater  pump  motor  air  coolers  and 
the  turbine  driven  emergency  feedwater 
pump  turbine  bearing  oil  coolers.  The 
licensee  has  discussed  the  testing 
program  for  these  coolers  which 
confirmed  acceptable  flow  rates  through 
them  and  believes  that  a  similar  fouling 
problem  does  not  exist.  We  concur  with 
the  licensee's  conclusion. 

I  find  the  licensee's  commitments 
acceptable  and  conlude  that  the  plant's 
safety  can  be  maintained  in  the  interim 
until  the  fouling  can  be  corrected  and 
the  units  returned  to  full  power.  In  view 
of  the  foregoing,  I  have  determined  that 
these  commitments  are  required  in  the 
interest  of  the  public  health  and  safety 
and  should,  therefore,  be  confirmed  by 
an  immediately  effective  Order. 

IV 

Accordingly,  pursuant  to  Sections  103, 
161b.  and  161i,  of  the  Atomic  Energy  Act 
of  1954,  as  amended  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  Part  50,  it  is  hereby  ordered, 
effective  immediately,  that  licenses 
DPR-38.  DPR-47  and  DPR-55  are 
amended  as  follows: 

A.  Oconee  Unit  1.  License  No.  DPR-38 

1.  Until  the  lA  LPI  cooler  is  cleaned, 
tested,  evaluated  for  full  power 
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operation,  and  approved  for  full  power 
operation  by  tke  Regional 
Administrator,  Region  II,  Oconee  Unit  1 
operation  will  be  at  reduced  power 
levels  and  will  have  a  reduced  RPS  high 
flux  trip  setpoint  to  ensure  that 
adequate  shutdown  removal  can  be 
provided  under  accident  conditions,  as 
follows: 

a.  the  RPS  high  flux  trip  setpoint  shall 
be  91.5%  rated  power 

b.  the  maximum  allowable  power 
level  shall  be  91.5%  rated  power;  and 

c.  in  addition  to  the  requirements  of 
Technical  Specification  3.3.2,  the 
remaining  non-ES  LPI  pump,  capable  of 
taking  suction  from  the  reactor  building 
emergency  sump  and  discharging  into 
the  RCS,  shall  be  operable.  The 
remaining  non-ES  LPI  pump  may  be 
inoperable  for  a  period  of  24  hours.  If  the 
non-ES  LPI  pump  is  not  restored  to 
operable  status  within  24  hours,  the 
reactor  shall  be  placed  in  a  hot 
shutdown  condition  within  an  additional 
12  hours.  If  the  requirements  of  3.3.8(b) 
are  not  met  within  24  hours  following 
hot  shutdown,  the  reactor  shall  be 
placed  in  a  condition  with  RCS  pressure 
below  350  psig  and  RCS  temperature 
below  250°  F  within  an  additional  24 
hours. 

2.  Oconee  Unit  1  shall  not  operate  at 
any  power  level  after  the  end  of  Cycle 
10  unless  the  Regional  Administrator, 
Region  II,  has  approved  the  lA  LPI 
cooler  for  full  power  operation. 

B.  Oconee  Unit  2,  License  No.  DPR-47 

1.  Until  the  2A  LPI  cooler  is  cleaned, 
tested,  evaluated  for  full  power 
operation,  and  approved  for  full  power 
operation  by  the  Regional 
Administrator,  Region  II,  Oconee  Unit  2 
operation  will  be  at  reduced  power 
levels  and  will  have  a  reduced  RPS  high 
flux  trip  setpoint  to  ensure  that 
adequate  shutdown  heat  removal  can  be 
provided  under  accident  conditions,  as 
follows: 

a.  the  RPS  high  flux  trip  setpoint  shall 
be  81.7%  rated  power 

b.  if  lake  water  temperature  is  equal 
to  or  less  than  55°  F,  the  maximum 
allowable  power  level  shall  be  81.7% 
rated  powen  if  the  lake  water 
temperature  exceeds  55*  F,  Unit  2  shall 
proceed  to  shutdown  in  accordance  with 
Technical  Specification  3.0; 

c.  in  addition  to  the  requirement  of 
Technical  Specification  3.3.2,  the 
remaining  non-ES  LPI  pump,  capable  of 
taking  suction  from  the  reactor  building 
emergency  sump  and  discharging  into 
the  RCS,  shall  be  operable.  The 
remaining  non-ES  LPI  pump  may  be 
inoperable  for  a  period  of  24  hours.  If  the 
non-ES  LPI  pump  is  not  restored  to 
operable  status  within  24  hours,  the 


E 

reactor  shall  be  placed  in  a  hot 
shatdown  condition  within  an  additional 
12  hours.  If  the  requirements  of  3.3.9(c) 
are  not  met  within  24  hours  following 
hot  shutdown,  the  reactor  shall  be 
placed  in  a  condition  with  RCS  pressure 
below  350  psig  and  RCS  temperature 
below  250*  F  within  an  additional  24 
hours. 

3.  Oconee  Unit  2  shall  not  operate  at 
any  power  level  after  midnight  of  April 
22, 1987.  unless  the  Regional 
Administrator,  Region  II  has  approved 
the  2A  LPI  cooler  for  full  power 
operation. 

C.  Oconee  Unit  3.  License  No.  DPR-55 

Oconee  Unit  3  shall  remain  shutdown 
until  the  3A  and  3B  LPI  coolers  are 
approved  for  full  power  operation  by  the 
Regional  Administrator,  of  Region  IL 

The  Regional  Administrator,  Region  II, 
may  relax  or  rescind  any  of  the  above 
conditions  upon  a  showing  by  the 
licensee  of  good  cause. 


The  licensee  or  any  other  person  who 
has  an  interest  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order  within  20  days  of  the  date  of 
issuance.  Any  request  for  a  hearing  shall 
be  addressed  to  the  Director,  Of^ce  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555.  A  copy  shall  be 
sent  to  the  Office  of  the  General 
Counsel,  Assistant  General  Counsel  for 
Enforcement,  at  the  same  address,  and 
the  Regional  Administrator,  Region  II  at 
101  Marietta  Sb-eet,  NW.,  Suite  2900, 
Atlanta,  Georgia  30303.  If  a  person  other 
than  the  licensee  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  manner  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  in  10  CFR  2.714(d).  A 
request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  the  hearing 
shsU  be  whether  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland,  this  lOtfa  day 
of  April,  1987. 

For  the  Nuclear  Regulatory  Commission. 
Frank  |.  Miraglia, 

Director,  Division  ofPWR  Licensing-B. 
|FR  Doc  87-4040  Filed  4-21-87;  8^t5  am) 
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[Docket  Nos.  50-275-OLA  and  50-323-OLA; 
ASLBP  No.  86-523-03-LAl 

Pacific  Gas  and  Electric  Co^  Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2;  Hearing 

April  15, 1967. 

A.  Healing 

Before  Administrative  Judges:  B.  Paul 
Cotter,  Jr..  Chairman;  Glenn  O.  Bright,  Dr. 
Jerry  Harbour. 

Please  take  noti'ce  that  an  evidentiary 
hearing  in  the  captioned  proceeding  will 
commence  in  the  Bay  View  Room  of  the 
San  Luis  Bay  Inn,  Avila  Beach, 
California,  at  9:00  A.M.  on  Tuesday, 
June  16,  and  continue  from  day  to  day 
until  completed.  The  hearing  will  be 
held  pursuant  to  the  Atomic  Energy  Act 
as  amended,  42  U.S.C.  2011,  et  seq. 

B.  Limited  Appearance  Statements 

Also  please  notice  that  limited 
appearance  statements  will  be  held  from 
3:00-6:00  P.M.  at  the  same  location  on 
Monday,  June  15, 1987. 

Any  person  who  wishes  to  make  an 
oral  or  written  statement  in  this 
proceeding  but  who  has  not  filed  a 
petition  for  leave  to  intervene  may 
request  in  writing  permission  to  make  a 
limited  appearance  statement  pursuant 
to  the  provisions  of  10  CFR  2.715  of  the 
Commission's  Rules  of  Practice.  A 
member  of  the  public  does  not  have  a 
right  to  participate;  limited  appearance 
statements  will  be  heard  only  at  the 
discretion  of  the  Board,  at  a  time 
designated  in  order  not  to  interfere  with 
the  taking  of  evidence  in  the  formal 
hearing.  Forms  for  requesting  permission 
to  present  such  statements  will  be 
available.  Individual  presentations  must 
be  germane  to  the  issues  under 
consideration  by  the  Board,  and  may  be 
no  more  than  Hve  minutes  in  length. 

Written  limited  appearance 
statements  may  be  submitted  to  the 
Board  at  any  time  prior  to  the  closing  of 
the  record  in  this  proceeding.  Such 
statements  may  be  of  any  length,  and 
may  be  delivered  to  the  Board  at  the 
hearing  site,  or  mailed  to  the  O^ice  of 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Docketing  and  Service 
Division,  Washington,  DC  20555.  Both 
oral  and  written  statements  will  be 
made  a  part  of  the  official  record  of  this 
proceeding. 

For  the  Atomic  Safety  and  Licensing  Board. 
B.  Paul  Cotter,  Jr., 

Choirman,  Administrative  fudge. 

[FR  Doc  87-9088  Filed  4-21-87;  8:45  am] 
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[Docket  No.  50-483] 

Union  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facibty  Operating 
License  and  Propoeed  No  SignUicant 
Hazards  Consideration  Determination 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPP-30  issued  to  Union 
Electric  Company  (the  licensee)  for 
operation  of  the  Callaway  Plant  located 
in  Callaway  County,  Missouri. 

The  amendment  would  authorize  on 
an  expeditious  basis  a  revision  to  Table 
3.»-5  of  the  technical  specifications  (TS) 
to  increase  the  Engineered  Safety 
Features  (ESF)  response  times  by  fifteen 
seconds  for  Items:  2.a.  (Containment 
Pressure-High-l,  Safety  Injection);  3.a. 
(Pressurizer-Low,  Safety  Injection);  and 
4.a.  (Steam  Line  Pressure-Low,  Safety 
Injection).  The  need  for  the  amendment 
arose  as  the  licensee  was  made  aware 
of  a  misinterpretation  of  the  surveillance 
requirements  in  TS  Table  3.3-5. 
Although  all  equipment  had  been 
determined  to  be  operational  as 
required,  the  timing  of  equipment 
operation  to  meet  response  time 
requirements  vtras  misinterpreted.  The 
licensee  has  evaluated  the  current  steam 
line  break  analysis  for  the  Callaway 
Plant  and  determined  that  the  increase 
in  the  above  mentioned  ESF  response 
times  is  acceptable.  TTiese  revisions  to 
the  technical  specifications  would  be 
made  in  response  to  the  licensee's 
application  for  amendment  dated 
April  16. 1987. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  reqoired  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Conunission's 
regiilations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considCTation.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  wouid  not:  (1)  Involve  a 
significant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  accidents  previoosly 
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evaluated.  An  increase  in  the  acceptable 
criterion  for  the  ESF  response  time  is 
acceptable  since  the  evaluation  of  the 
impact  of  the  increased  delay  on  the 
steam  line  break  event  demonstrated 
that  the  departure  from  nucleate  botHng 
design  basis  is  still  met. 

The  licensee  has  determined  that  the 
proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated.  There  are  no  new  failure 
modes  associated  with  this  proposed 
change,  as  no  design  changes  have  been 
made.  No  new  accident  is  created 
because  the  same  equipment  is  assumed 
to  perform  in  the  same  manner  as 
before.  Therefore,  an  increase  in  the  ESP 
response  times  for  high  containment 
pressure,  low  pressurizer  pressure,  and 
low  steam  line  pressure  does  not  create 
the  possibility  of  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety 
analysis  report. 

The  licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  There  is  no  impact  on  the 
consequences  on  protective  boundaries, 
and  all  acceptance  criteria  in  the 
analysis  of  record  are  still  met. 
Therefore,  the  safety  limits  will  still  be 
met. 

The  Commission  has  reviewed  the 
licensee's  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Therefore, 
opera ticKi  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  In  a 
margin  of  safety. 

Therefore,  based  on  these 
considerations  and  the  three  criteria 
given  above,  the  Commission  has  made 
a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  has  determined  that 
faihire  to  act  In  a  timely  way  would 
result  in  extending  shutdown  because 
under  the  current  TS,  the  licensee 
cannot  meet  certain  ESF  response  times 
in  Table  3.3-5.  Therefore,  the 
Commission  has  insufficient  tbne  to 
issue  its  usual  30-day  notice  of  the 
proposed  action  for  public  comment. 
Normally,  the  Commission  wrill  not 
issue  the  amendment  until  the 
expiration  of  the  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  the 


Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
notice  period,  provided  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  The  final  determination 
will  consider  all  public  and  State 
comments  received.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  bearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

If  the  proposed  determination 
becomes  final,  an  opportunity  for  a 
hearing  will  be  published  in  the  Federal 
Register  at  a  later  date  and  any  bearing 
request  will  not  delay  the  effective  date 
of  the  amendment. 

If  the  Commission  decides  in  its  final 
determination  that  the  amendment  does 
involve  a  significant  hazards 
consideration,  a  notice  of  opportunity 
for  a  prior  hearing  will  be  published  in 
the  Federal  Register  and,  if  a  hearing  is 
granted,  it  will  be  held  before  any 
amendment  is  issued. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination  of  no  significnt  hazards 
consideration.  Comments  on  the 
proposed  determination  may  be 
telephoned  to  D.  L  Wigginton.  Acting 
Director  of  Project  Directorate  1II-3.  by 
collect  call  to  301-492-8005  or  submitted 
in  writing  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20655  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  All 
comments  received  by  May  7, 1987  will 
be  considered  in  reaching  a  final 
determination.  A  copy  of  the  application 
may  be  examined  at  the  Commission's 
Public  Document  Room.  1717  H  Street. 
NW..  Washington.  DC  and  at  the  Fulton 
City  Ubrary.  709  Market  Street.  Pnhon, 
Missouri  65251  and  the  Olin  Library  of 
Washington  University,  Skinker  and 
Lindell  Boulevards,  SL  Louis,  Missouri 
63130. 

Dated  at  Bethesda.  Maryland  this  17th  day 
of  April,  1987. 

For  the  Nuclear  Regulatory  Commission. 

ThoaiM  W.  Alexioe, 

Project  Manager.  Project  Directonte  ni~3. 
Division  of  Reaclor  ProjecU 
fFR  Doc  87-9039  FUed  4-a-tff:  8:45  an) 
SIUJM  COOK  TSas-SMI 
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«fr  cf         PERSONNEL 

MANA.j£!»<ENT 

Bequest  for  Extension  of  Rl  30-1 
Submitted  to  0MB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C..  Chapter  35),  this  notice 
announces  a  request  to  extend  a  public 
information  collection.  Form  RI  30-1. 
Request  to  Disability  Annuitant  for 
Information  on  Physical  Condition  and 
Employment,  is  completed  by  Civil 
Service  Retirement  System  disabihty 
annuitants  (under  age  60)  to  annually 
provide  employment  and  medical 
documentation  verifying  their  continued 
disability.  A  statement  from  the 
annuitant's  physician  must  accompany 
this  form.  There  are  8.000  individuals 
who  respond  annually  for  a  total  public 
burden  of  8,000  hours.  For  copies  of  this 
proposal  call  WiUiam  C.  Duffy.  Agency 
Clearance  Officer,  on  (202)  632-7714. 
DATES:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  pubhcation. 
AOORES8E8:  Send  or  deliver  comments 
to— 

William  C.  Duffy,  Agency  Clearance 
Officer.  U.S.  Office  of  Personnel 
Management.  1900  E  Street,  NW.. 
Room  6410.  Washington,  DC  20415 

and 

Richard  Eisinger,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3201, 
New  Executive  Office  Building.  NW.. 
Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Bryson,  (202)  632-5472. 
U.S.  Office  of  Personnel  Management 

lame*  E.  Colvard. 

Deputy  Director. 

(FR  Doc.  S7-9ffn  Filed  4-21-87;  8:45  amj 

BILUMQ  COOe  6329-0 1-M 


Request  for  Extension  of  Rl  25-15 
Submitted  to  0MB  for  Clearance 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 


Civil  Service  Retirement  System  to 
determine  continuing  eligibility  of 
unmarried  dependent  children  between 
18  and  22  years  of  age  to  receive 
survivor  annuity  benefits  provided  they 
are  students.  It  annually  collects 
information  regarding  marital  status, 
current  full-time  school  attendance  and 
future  plans  for  full-time  school 
attendance.  There  are  20.000  students 
who  respond  annually  for  a  total  public 
burden  of  1.666  hours.  For  copies  of  this 
proposal  call  Wilham  C.  Duffy.  Agency 
Clearance  Officer,  on  (202)  632-7714. 

DATES:  Comments  on  this  proposal 
shoukl  be  received  within  10  working 
days  from  the  date  of  this  pubhcation. 
ADDRESSES:  Send  or  deliver  comments 
to— 

William  C.  Duffy.  Agency  Clearance 
Officer.  U.S.  Office  of  Personnel 
Management.  1900  E  Street  NW.. 
Room  6410,  Washington,  DC  20415 

and 
Richard  Eisinger.  Information  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3201. 
New  Executive  Office  Building,  NW., 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L  Bryson.  (202)  632-5472. 

U.S.  Office  of  Personnel  Management. 
James  E.  Colvaid. 
Deputy  Director. 
[FR  Doc  87-8978  Filed  4-21-87:  8:45  amj 
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Request  to  Revise  SF  2803  Submitted 
to  0MB  for  Clearance 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C.,  Chapter  35),  this  notice 
announces  a  request  to  extend  an 
information  collection  from  the  public. 
RI  25-15,  Survey  of  Student's  Eligibility 
to  Receive  Benefits,  is  used  within  the 


AGENCY:  Office  of  Personnel 

Management. 

ACnow:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.C.  chapter  35),  this  notice 
announces  a  revised  public  information 
collection  which  was  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance.  SF  2803.  Application  to  Make 
Deposit  or  Redeposit,  is  completed  by 
Federal  employees  and  Members  to 
make  application  for  deposit  or 
redeposit  to  the  Civil  Service  Retirement 
and  Disability  Trust  Fund.  There  are 
4.000  individuals  who  apply  annually  for 
a  total  public  burden  of  1,000  hours.  For 
copies  of  this  proposal  call  William  C. 
Duffy,  Agency  Clearance  Officer,  on 
(202)  632-7714. 

DATE:  Comments  on  this  proposal 
should  be  received  within  10  working 
days  from  the  date  of  this  publication. 


ADDRESSES:  Send  or  deliver  comments 

to— 

William  C  Duffy.  Agency  Clearance 
Officer,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.. 
Room  6410,  Washington,  DC  20415 

and 
Richard  Eisinger,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3201, 
New  Executive  Office  Building.  NW., 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Bryson.  (202)  632-5472. 

U.S.  Office  of  Personnel  Management. 
James  E.  Colvard. 
Deputy  Director. 
[FR  Doc.  87-8979  Filed  4-22-67;  &45  am] 

BIUJMO  CODE  6325-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Agency  Forma  Under  Review  of  Office 
of  Management  and  Budget 

Agency  Clearance  Office:  Kenneth  A. 
Fogash.  (202)  272-2142 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Conuniasion.  Office  of  Consumer 
Affairs,  Washington.  DC  20549 

Extension 

Rule  17a-5  and  Form  X-17A-5 
File  No.  370-242 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  17a-5  and  Form  X-17A-5 
(17  CFR  240.17a-5  and  17  CFR  249.617) 
which  prescribes  periodic  financial 
reports  by  broker  and  dealers. 

The  potential  affected  persons  are 
approximately  8800  registered  broker- 
dealers  for  an  estimated  twelve  hours 
each. 

Submit  comments  to  OMB  Desk 
Officer  Mr.  Robert  Neal,  (202)  395-7340, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3228  NEOB.  Washington. 
DC  20503. 
Jonathan  G.  Katx, 
Secretary. 
April  17, 1987. 
[FR  Doc.  87-0052  Filed  4-21-87;  8:45  am) 
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[ReiUM  Na  34-243S4;  t-ue  no.  SR-fSE- 
87-061 

Self-Regulatory  Organizations; 
Proposed  Rule  Chang*  by  tlw  Pacific 
Stock  Exchange,  Inc^  Rateting  to 
Issuance  of  Rights  to  Purchase  Special 
Memberships 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(bXl).  notice  is  hereby  given 
that  on  March  27, 1987  the  Pacific  Stock 
Exchange,  Inc.  {"Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regidatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange's  Board  of  Governors 
("Board")  has  authorized  subject  to 
membership  approval,  the  issuance  to 
seat  owners  of  rights  to  purchase  special 
memberships.  These  special 
memberships  would  permit  the  holder  to 
trade  only  the  Financial  News 
Composite  Index  ("FNCF').  the  PSE  High 
Technology  Index  ("PSE")  and  such 
other  new  products  as  may  be 
determined  by  the  Board.  The  Exchange 
also  is  proposing  a  new  section  13  of 
Rule  IX,  to  outhne  the  privileges,  duties, 
obligations  and  limitations  of  holders  of 
special  options  memberships. 

The  proposed  offering  regarding 
special  memberships  is  being  done 
pursuant  to  the  procedures  set  forth  in 
Article  V,  Section  1  of  the  Exchange's 
Constitution,  as  amended  in  1983. 
Pursuant  to  Section  1,  the  sale  or  lease 
of  additional  memberships  by  the 
Exchange  beyond  the  518  authorized 
must  be  approved  in  %vriting  by  a 
majority  of  the  Exchange  members. 
Accordingly,  the  proposed  rights 
offering  wiU  not  be  implemented  unless 
a  minimum  of  259  votes  are  cast  in  favor 
of  the  offering. 

On  March  24, 1987,  the  Exchange  sent 
to  membership  owners  of  record  proxy 
material  regarding  the  rights  offering.  If 
approved,  this  proposal  would  pirovide 
for  the  creation  of  a  maximum  of  25 
special  memberships.  The  results  of  the 
proxy  vote  will  be  known  on  April  23, 
1987,  unless  a  decisive  number  of  votes 
is  received  at  an  earlier  time. 

Rights  Offering  for  Special 
Memberships 

A.  The  special  non-voting  membership 
created  by  these  rights  would  allow  the 
holder  to  trade  only  in  options  overlying 


the  FNCI,  the  PSE  and  such  other  new 
prodricts  as  the  Board  may  determine  to 
include  in  the  special  membership. 

B.  The  special  memberships  created 
by  these  rights  will  expire  on  December 
29, 1989,  unless  extended  by  the  Board. 

C.  The  memberships  will  be 
transferable  through  the  facilities  of  the 
Exchange  for  a  $100  transfer  fee,  and 
may  be  leased  or  transferred  under 
established  procedures  with  a  $100  fee. 

D.  The  memberships  will  have  no 
right  to  vote  in  any  election  or 
amendment  to  the  Constitution. 

E.  One  right  will  be  issued  to  each 
membership  owner  of  record  as  of  April 
24. 1987. 

F.  Twenty  such  rights  will  be  required 
for  the  purchase  of  this  special 
membership. 

G.  Since  there  are  516  memberships 
outstanding,  the  Exchange  will  purchase 
16  rights  at  the  opening  of  trading  of  the 
rights,  or  shortly  thereafter.  This  will 
leave  500  rights  outstanding.  Based  on 
the  requirement  of  20  rights  for  the 
purchase  of  this  special  membership,  the 
rights  provide  the  potential  for  the 
creation  of  25  such  special  memberships. 
(The  Exchange  will  retire  the  16  rights 
purchased  unless  it  becomes  necessary 
to  resell  these  at  the  end  of  the  rights 
period  to  permit  someone  with  almost  20 
rights  to  exercise). 

H.  The  exercise  price  for  the  purchase 
of  this  special  membership  (with  20 
rights)  will  be  $500. 

I.  The  rights  will  expire  if  not 
exercised  by  2.00  p.m.  (Pacific  Time)  on 
December  31, 1987. 

J.  When  exercised,  the  special 
membership  will  be  subject  to  regular 
Exchange  dues  and  other  charges 
incurred,  but  will  not  be  subject  to  the 
special  membership  fee  due  to  expire 
December  31, 1987. 

K.  Purchasers  of  rights  need  not 
qualify  as  members  of  the  Exchange 
(although  rights  may  be  exercised  only 
by  persons  duly  approved  fur  such 
special  membership  in  the  Exchange). 

Constitutional  Amendment 

If  the  proposal  to  create  25  special 
memberships  is  approved, 
implementation  of  the  offering  will 
require  the  amendment  of  Article  V  to 
reflect  the  number  of  special 
memberships  created  exclusively  by 
exercise  of  the  special  membership  of 
rights. 

This  amendment  will  take  place  after 
the  rights  expire  on  December  31. 1987. 
unless  the  maximum  number  of  seats  is 
created  by  the  exercise  of  rights  at  an 
earlier  date.  The  Exchange  will  consider 
the  membership's  approval  of  this  rights 
offering  as  the  authorization  required 
under  Article  V  to  amend  Section  1  to 


reflect  the  number  of  special 
memberships  created  by  the  offering. 

Proxy  Voting  Procedures 

Proxy  forms  for  the  membership  vote 
on  the  two  rights  offerings  and 
Constitutional  amendment  were  sent  to 
all  voting  members  by  registered  mail  on 
March  24, 1987.  To  be  counted,  the 
proxies  must  be  received  at  the 
Exchange  by  2:00  p.m.  (PDT)  on  April  22, 
1987. 

Results  of  Vote 

Results  from  the  proxy  vote  will  be 
mailed  to  all  seat  owners  on  April  23, 
1987.  and  posted  on  all  of  the  trading 
floors.  Results  also  may  be  obtained  by 
telephone  after  1:00  p.m.  (PDT)  on  April 
23, 1987. 

The  Transfer  Process  for  Specia/ Rights 

A.  Members  desiring  to  sell  (or  buy) 
their  right(s)  may  do  so  only  throu^  the 
facilities  of  the  Exchange. 

B.  A  person  desiring  to  sell  his  right(s) 
shall  file  with  the  Exchange  a  formal 
offering  thereof  stating  the  net  price 
acceptable,  and  must  deposit  with  the 
Exchange  the  warrant(s)  evidencing 
such  rights.  Any  purported  sale  effected 
as  a  result  of  any  offer  other  than 
through  the  facilities  of  the  Exchange 
will  be  absolutely  void  and  will  confer 
no  rights  upon  the  purchaser. 

C.  A  formal  bid  stating  the  net  price  to 
be  paid  shall  be  filed  by  the  prospective 
purchaser  with  the  Exchange. 
Prospective  purchasers  must  deposit  a 
check  made  out  to  the  Pacific  Stock 
Exchange  for  $300  or  for  the  price  of  the 
bid,  whichever  is  less,  for  each  right  bid 
for.  When  a  bid  is  executed,  the 
Exchange  will  immediately  notify  the 
prospective  purchaser,  who  will  have 
five  business  days  from  the  date  of  such 
execution  to  submit  a  cashier's  check  or 
certified  check,  made  out  to  the  Pacific 
Stock  Exchange  for  the  balance  of  the 
bid,  if  any.  If  such  check  is  not  received 
by  4K)0  p.m.  (Pacific  Time)  of  the  fifth 
business  day,  the  execution  will  be 
considered  void,  and  $500  or  the  price  of 
the  bid,  whichever  is  less,  will  be  given 
to  the  seUer(8)  involved  in  such 
execution. 

D.  All  bids  and  offers  must  be  in 
increments  of  $50.  Bids  or  offers  at  the 
same  price  will  be  given  priority  based 
on  time  or  receipt  by  the  Exchange. 

E.  All  bids  and  offers  must  be  made  at 
the  Surveillance/Compliance 
Departments,  233  South  Beaudry,  12th 
floor,  in  Los  Angeles  or  Membership 
Services,  155  Sansome  Street,  second 
floor,  San  Francisco.  The  prices  of  all 
bids  and  offers  (not  just  the  best  bid  and 
offer)  will  be  posted  in  such  places. 
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F.  The  Exchange  and  its  officers, 
members  and  employees  shall  not  be 
subject  to  any  liability  in  connection 
with  any  bid  for  or  offer  of  a  right  or  in 
connection  with  the  handling  or 
processing  of  bids,  offers  or 
transactions. 

G.  The  sale  of  a  regular  or  special 
right  shall  be  deemed  arranged  at  the 
time  the  formal  bid  and  offer  are 
matched  in  price  and  confirmed  by  the 
Exchange. 

H.  The  acquisition  of  rights  pursuant 
to  the  above  process,  or  in  any  other 
way,  shall  create  no  presumption  that 
the  purchaser  is  entitled  to  qualify  for 
membership.  Rights  may  be  exercised 
and  memberships  purchased,  only  by 
persons  who  qualify  for  membership  or 
special  membership  under  normal 
qualification  procedures.  Upon  exercise 
of  regular  rights,  the  normal  Exchange 
transfer  fee  will  be  applicable. 

Ownership  of  Memberships 

Where  memberships  are  subject  to 
lease  agreements  in  standard  Exchange 
form,  the  Board  has  determined  that  the 
actual  membership  owner,  or  "backer," 
is  the  person  properly  entitled  to 
receive,  and  to  sell  (or  exercise)  the 
rights,  because  the  attributes  of  the 
rights  relate  primarily  to  membership 
value  fluctuations  and  not  to  actual  use 
of  membership  privileges.  However, 
where  memberships  are  subject  to 
private  provisions  or  agreements,  the 
parties  must  determine  between 
themselves  who  is  properly  entitled  to 
receive  and  deal  in  the  rights.  In  any 
case,  the  Exchange  will  act  only  on 
instructions  of  membership  owners  in 
good  standing. 

Under  Exchange  Rule  IX.  section  3(b) 
the  purchaser  of  a  seat  has  ten  calendar 
days  after  a  sale  is  arranged  to 
consummate  the  transaction  (by 
submitting  full  payment  to  the 
Exchange).  This  rule  will  remain  in 
effect  throughout  the  time  period  of  the 
rights  offerings.  All  purchasers  and 
sellers  are  on  notice  that  only  holders  of 
record  of  Exchange  seats  on  April  24, 
will  receive  the  newly-issued  rights,  if 
the  Board  proposal  is  approved.  To  be  a 
holder  of  record  on  April  24,  a  purchaser 
must  consummate  the  trade  on  or  before 
April  24. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 


IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  section  (A),  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  Exchange's  proposal  to  create 
special  memberships  arises  from  a 
desire  to  provide  additional  liquidity 
and  facilitate  transactions  in  index 
options.  The  Exchange  believes  that  the 
special  limited  memberships  will  be  less 
expensive  than  a  full  membership 
(which  carries  wider  trading  privileges 
and  voting  rights).  By  offering  less 
expensive  special  memberships,  the 
Exchange's  goal  is  to  attract  additional 
capital  exclusively  for  its  listed  index 
options. 

The  purpose  for  the  new  section  13  of 
Rule  IX  is  to  make  clear  the  privileges, 
duties  and  obligations  assigned  to  the 
newly-created  special  memberships.  In 
addition,  section  13  described  the 
limitations  of  membership  rights  on  the 
new  class. 

Special  members  will  be  permitted  to 
trade  on  the  options  floor  as  Market 
Makers  or  Floor  Brokers  only  in  options 
on  FNCI.  PSE  and  such  other  products 
as  the  Board  may  determine  to  include, 
but  can  not  trade  as  principal  and  agent 
for  the  same  options  class  on  the  same 
day.  Despite  being  designated  as  special 
members,  such  persons  still  will  be 
required  to  adhere  to  the  Exchange's 
trading  and  disciplinary  rules.  The 
Exhange  believes  that  index  options  are 
sufficiently  different  from  equity  options 
to  have  a  separate  class  of  traders 
performing  principal  and  agency 
functions  in  these  products.  However, 
because  the  value  of  a  special 
membership  is  less  than  a  regular 
membership,  fees  associated  with  the 
purchase  or  transfer  are  set  at  the  lesser 
sura  of  $100. 

In  creating  these  special 
memberships,  the  Exchange  specifically 
intended  to  withhold  voting  rights. 
Accordingly,  special  members  will  not 
be  entitled  to  enjoy  the  privileges  set 
forth  in  Article  III  sections  1(c)  and  2(b). 
and  Article  V.  sections  2  and  3. 
Although  special  membership  will 
confer  only  limited  trading  rights, 
special  members  still  will  be  subject  to 
trading  rules,  just  as  regular  members 
would,  during  the  course  of  their  trading 
activity. 

The  proposed  rule  change  is 
conaistent  with  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934,  in  that 
the  creation  of  such  special 
memberships  will  remove  or  limit  the 


impediments  to  a  free  and  open  market, 
and  promote  just  and  equitable 
principles  of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  but 
will,  instead,  have  a  favorable  impact  on 
competition  by  increasing  the  number  of 
members  participating  in  the  Exchange's 
auction  market. 

(C)  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  Change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  chaiige;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
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number  in  the  caption  above  and  should 
be  submitted  by  May  13. 1987. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  April  16. 1987. 
lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  87-9053  Filed  4-21-«7;  8:45  am] 
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[ReteaM  Na  34-24352;  Fil«  No.  SR-PHLX- 
87-011 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Philadelphia  Stocic  Exchange,  Inc. 
Relating  to  European  Exercise  for 
Value  Line  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  23, 1987,  the  Philadelphia 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange.  Inc. 
("PHLX").  pursuant  to  Rule  19b-4. 
hereby  proposes  the  following  rule 
change:  (Brackets  indicate  deletions; 
italics  indicates  additions.) 

Rule  lOOOA.  Applicability  and 
Definitions 

(a)  No  change,  (b)  (1-11)  No  change. 

(b)(12)  The  term  "European  option" 
means  an  option  contract  that  can  be 
exercised  only  on  the  last  trading  day 
prior  to  the  day  it  expires. 

Rule  1006A.  Other  Restrictions  on 
Options  Transactions  and  Exercises 

With  respect  to  index  options, 
restrictions  on  exercise  may  be  in  effect 
until  the  opening  of  business  on  the  last 
trading  day  before  the  expiration  date. 
With  respect  to  Value  Line  index 
European  option  contracts,  restrictions 
on  exercise  will  be  in  effect  until  the 
last  trading  day  prior  to  expiration. 

n.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 


and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  the  PHLX  to  offer 
European  style  option  contracts  on  the 
Value  Line  index.  The  PHLX  presently 
trades  American  style  options  on  the 
Value  Line  index  (XVL)  and  would 
differentiate  the  proposed  Value  Line 
index  European  options  by  using  the 
symbol  VLE  to  identify  the  "current 
index  value".  The  Value  Line  index  is 
broad-based,  encompassing 
approximately  1,700  exchange-listed  and 
over-the-counter  securities,  and  is  an 
equally  weighted  geometric  average  of 
their  prices.  The  PHLX  believes  that  a 
European  exercise  feature  respecting 
Value  Line  index  options  would 
particularly  appeal  to  potential  Value 
Line  index  options  sellers  and  spread 
traders,  since  it  restricts  exercise  until 
the  trading  day  prior  to  expiration. 
Except  for  the  proposed  restriction  on 
early  exercise,  trading  in  the  Value  Line 
index  European  options  would  be 
conducted  in  accordance  with  existing 
PHLX  equity  option  and  index  option 
rules. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Securities  and  Exchange  Act  of  1934  in 
that  it  will  facilitate  transactions  in 
securities  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants,  or  Others 

No  written  comments  were  either 
solcited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timbg  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period;  (i) 
As  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concening  the  foregoing. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.SC.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  13, 1987. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  16, 1987. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  87-9054  Filed  4-21-87;  8:45  am) 

BILUNO  CODE  MIO-OI-M 


[Releasa  No.  35-24374] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ") 

April  16, 1987. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
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available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
May  11, 1987  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s]  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declaration(s],  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Columbus  and  Southern  Ohio  Electric 
Company  (70-7384) 

Columbus  and  Southern  Ohio  Electric 
Company  ("C&SOE'"),  215  N.  Front 
Street,  Columbus,  Ohio,  a  wholly  owned 
subsidiary  of  American  Electric  Power 
Company.  Inc.  ("AEP"),  a  registered 
holding  company,  has  filed  a  declaration 
pursuant  to  section  12(d]  of  the  Act  and 
Rule  44  thereunder. 

C&SOE  proposes  to  sell  to  Buckeye 
Steel  Castings  Company  ("Buckeye"),  a 
C&SOE  industrial  electricity  customer,  a 
portion  of  its  Buckeye  Substation  No.  82, 
located  upon  real  estate  owned  by 
Buckeye  in  Columbus,  Ohio,  that 
consists  of  transformation  and  other 
related  equipment,  for  a  total  price  of 
$640,000,  which  includes  all  expenses  to 
be  incurred  by  C&SOE  in  the  sale.  The 
equipment  will  be  separated  from  the 
remaining  substation  equipment  owned 
by  C&SOE  which  is  used  to  serve  other 
customers.  In  connection  with  the  sale, 
the  equipment  will  be  released  from  the 
lien  of  C&SOE's  indenture  of  mortgage 
and  deed  of  trust. 

C&SOE  also  proposes  to  lease  to 
Buckeye  certain  additional  equipment  at 
Buckeye  Substation  No.  82.  referred  to 
as  "leased  breakers."  The  lease 
agreement  provides  for  a  one  year 
renewable  term,  monthly  cash  rental 
payments  of  $5,150.00,  and  annual 
revision  of  rental  charges  by  C&SOE. 
None  of  the  rental  payments  shall  be 
applied  to  reduce  the  purchase  price  of 
the  transformer  equipment  or  to  reduce 
the  cost  of  electric  service  provided  to 
Buckeye. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc.  87-9055  Filed  4-21-67:  8:45  am] 

BILUMQ  CO06  M1».«1-M 


SMALL  BUSINESS  ADMINISTRATION 
[LIcenM  No.  04/04-0226] 

First  Tampa  Capital  Corp^  Surrender 
of  License 

Notice  is  hereby  given  that  First 
Tampa  Capital  Corporation  (FTCC), 
6200  Courtney  Campbell  Causeway, 
Tampe,  Florida,  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act).  FTCC  was  licensed  by 
the  Small  Business  Administration  on 
January  18, 1984.  Under  the  authority 
vested  by  the  Act  and  pursuant  to  the 
Regulations  promulgated  thereunder,  the 
surrender  was  accepted  on  April  10, 
1987,  and  accordingly,  all  rights, 
privileges,  and  franchises  therefrom 
have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001.  Small  Business 
Investment  Companies) 
Dated:  April  15, 1987. 
Robert  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investment 
[FR  Doc.  87-9081  Filed  4-21-87;  8:45  am] 

BILUM  CODE  •02S-01-II 


DEPARTMENT  OF  TRANSPORTATION 

National  HIgtiway  Traffic  Safety 
Administration 

Public  Meeting  Regarding  Rulemaking, 
Research  and  Enforcement  Programs 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
AcnOM;  Notice. 

summary:  This  notice  annoimces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs. 
DATtS:  The  agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
pro^-ams  will  be  held  on  May  22, 1987, 
beginning  at  10:30  a.m.  Questions 
relating  to  the  agency's  rulemaking, 
research,  and  enforcement  programs, 
must  be  submitted  in  writing  by  May  12, 
1987.  If  sufficient  time  is  available, 


questions  received  after  the  May  12  date 
may  be  answered  at  the  meeting.  The 
individual,  group  or  company  submitting 
a  question  does  not  have  to  be  present 
for  the  question  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  May  12,  and  the  issues  to 
be  discussed  will  be  mailed  to  interested 
persons  on  May  19, 1987.  and  will  be 
available  at  the  meeting. 
ADDRESS:  Questions  for  the  May  22 
meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Rulemaking,  Room  5401, 400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
public  meeting  will  be  held  in  Room 
2230.  Department  of  Transportation 
Headquarters  Building.  400  Seventh 
Sti-eet  SW.,  Washington,  DC  20590. 

SUPPlfMEMTARY  INFORMATION:  NHTSA 

will  hold  its  regular,  quarterly  meeting 
to  answer  questions  from  the  public  and 
industry  regarding  the  agency's 
rulemaking,  research,  and  enforcement 
programs  on  May  22, 1987.  The  meeting 
will  begin  at  10:30  a.m.,  and  will  be  held 
in  Room  2230,  Department  of 
Transportation,  400  Seventh  Sti-eet,  SW., 
Washington.  DC  20590.  The  purpose  of 
the  meeting  is  to  focus  on  those  phases 
of  these  NHTSA  activities  which  are 
technical,  interpretative  or  procedural  in 
nature.  A  transcript  of  the  meeting  will 
be  available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington,  DC  within  four  weeks 
after  the  meeting.  Copies  of  the 
transcript  will  then  be  available  at 
twenty-five  cents  for  the  first  page  and 
five  cents  for  each  additional  page 
(length  has  varied  from  100  to  150  pages) 
upon  request  to  NHTSA  Technical 
Reference  Section,  Room  5108.  400 
Seventh  Sti^et  SW.,  Washington,  DC 
20590. 

Issued  on  April  17, 1987. 
Bany  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  87-«)72  Filed  4-21-87;  8:45  am] 

KLUNQ  CODE  MtO-St-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutmiltted  to  OMB  for 
Review 

Date:  April  16, 1987. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  9»-511  Copies  of  the 
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submissionfs)  may  be  ooiainea  oy 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0205 

Form  Number:  5452 

Type  of  Review:  Revision 

Title:  Corporate  Report  of  Nontaxable 
Dividends 

Description:  Form  5452  is  used  by 
corporations  to  report  their 
nontaxable  distributions  as  required 
by  Internal  Revenue  Code  section 
6042(d)(2).  The  information  is  used  by 
IRS  to  verify  that  the  distributions  are 
nontaxable  as  claimed. 

Respondents:  Farms,  Businesses 

Estimated  Burden:  1,190  hours 

OMB  Number:  1545-0200 

Form  Number:  5307 

Type  of  Review:  Extension 

Title:  Short  Form  Application  for 
Determination  for  Employee  BeneHt 
Plan  (Other  than  Collectively 
Bargained  Plans] 

Description:  This  form  is  filed  by 
employers  or  plan  administrators  who 
have  adopted  a  master  or  prototype 
plan  approved  by  the  IRS  National 
Office  or  a  field  prototype  plan 
approved  by  an  IRS  District  Director 
to  obtain  a  ruling  that  the  plan 
adopted  is  qualified  under  Internal 
Revenue  Code  sections  401(a)  and 
501(a)  and  ERISA  (Pub.  L  93-406).  It 
may  not  be  used  to  request  a  ruling  for 
collectively  bargained  plans. 

Respondents:  Businesses 

Estimated  Burden:  90,418  hours 

OMB  Number:  1545-0441 

Form  Number  6559 

Type  of  Review:  Extension 

Title:  Transmitter  Report  of  Magnetic 
Media  Filing 


Description:  Form  6559  is  needed  to 
identify  the  transmitters  of  wage  and/ 
or  pension  information  who  file  on 
magnetic  media.  The  Social  Security 
Administration  (SSA)  uses  the 
information  to  secure  the  transmitters 
signature  attesting  to  the  accuracy  of 
the  information  transmitted. 

Respondents:  State  of  local 
governments.  Farms,  Businesses, 
Federal  agencies  or  employees.  Non- 
profit institutions 

Estimated  Burden:  16,700  hours 

OMB  Number  1545-0390 

Form  Number  5306 

Type  of  Review:  Extension 

Title:  Application  for  Approval  of 
Prototype  or  Employer  Sponsored 
Individual  Retirement  Account 

Description:  This  application  is  used  by 
employers  who  want  to  establish  an 
individual  retirement  account  trust  to 
be  used  by  their  employees.  The 
application  is  also  used  by  persons 
who  want  to  establish  approved 
prototype  individual  retirement 
accounts  or  annuities.  The  data 
collected  is  used  to  determine  if  plans 
may  be  approved. 

Respondents:  Businesses 

Estimated  Burden:  1,273  hours 

OMB  Number  1545-0213 

Form  Number  5578 

Type  of  Review:  Extension 

Title:  Annual  Certification  of  Racial 
Nondiscrimination  for  a  Private 
School  Exempt  from  Federal  Income 
Tax 

Description:  Form  5578  is  used  by 
private  schools  that  do  not  file  form 
990,  Schedule  A,  to  certify  that  they 
have  a  racially  nondiscriminatory 
policy  toward  students,  as  outlined  in 
Revenue  Procedure  75-50.  The  Service 
uses  the  information  to  help  ensure 
that  the  school  is  maintaining  a 
nondiscriminatory  policy,  in  keeping 
with  its  exempt  status. 

Respondents:  Non-profit  institutions 

Estimated  Burden:  736  hours 


Clearance  Officer  Garrick  Shear  (202) 
566-6150,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.Washington,  DC  20503 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer 

[FR  Doc.  87-«)28  Filed  4-21-67;  8:45  am] 

BILUNG  CODE  4«10-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  0b)ect8  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393,  July  2, 1985).  I  hereby 
determine  that  the  Greek  marble  stele  to 
be  included  in  the  exhibit,  "Passport  to 
the  World"  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  States  is  of  cultural 
significance.  This  object  is  imported 
pursuant  to  a  loan  agreement  with  the 
Greek  Ministry  of  Culture.  1  also 
determine  that  the  temporary  exhibition 
or  display  of  the  Greek  marble  stele  at 
the  University  Museum  of  the  University 
of  Pennsylvania  beginning  on  or  about 
May  6, 1987  to  on  or  about  December  15, 
1987  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  April  17, 1987. 
C.  Nonnand  Poirier, 

Acting  General  Counsel 

[FR  Doc.  87-9088  Filed  4-21-87;  8:45  am] 

BILLma  COOE  t230-01-M 
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Suns  n  I  n  e  A  ct  Meetings 


Federal  Register 

Vol.  52,  Na  77 
Wednesday.  April  22,  1987 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5  U.SC.   552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  April  13, 

1987.  52  FR  11911. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING;  April  15,  1987,  10:00  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
item  has  been  added: 

Item  No.,  Docket  No.  and  Company 

RP-8 
RP86-110-001,  Texas  Eastern  Transmission 

Corporation 
RP86-93-000,  United  Gas  Pipe  Line 

Company 
RP85-175-000,  Transwestem  Pipeline 

Company 
CP86-585-000,  Panhandle  Eastern  Pipe  Line 

Company 
CP66-586-000.  Trunkline  Gas  Company 
CP86-521-O00.  Texas  Gas  Transmission 

Company 
CP86-578-000,  Northwest  Pipeline 

Corporation 
RP86-105-000,  ANR  Pipeline  Company 
CP86-589-000  and  RP86-104-000.  Colorado 

Interstate  Gas  Company 
RP85-169-000  and  CP86-311-000. 

Consolidated  Gas  Transmission 

Company 
RP86-155-000,  Northwest  Central  Pipeline 

Corporation 
RP86-97-003,  Natural  Gas  Pipeline 

Company  of  America 
RP85-206-000.  Northern  Natural  Gas 

Company 
TA85-3-29-000,  TA85-1-29-000.  TA86-1- 

29-000, 
TA86-1-29-002,  TA86-5-29-000,  RP83-137- 

000  and  CP85-190-000,  Transcontinental 

Gas  Pipe  Line  Corporation 
RP86-134-000,  MIGC,  Inc. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  87-9057  Filed  4-17-87;  4:31  pm] 

BILLING  CODE  6717-02-M 

NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2:00  p.m.,  Wednesday. 

May  6. 1987. 

PLACE:  Board  Hearing  Room  8th  Floor. 

1425  K.  Street.  NW..  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of  April. 
1987. 


2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  lime. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Charles  R.  Barnes, 
Executive  Director.  Tel:  (202)  523-5920. 

DATE  OF  notice:  April  15,  1987. 
Charles  R.  Barnes, 

Executive  Director,  National  Mediation 

Board. 

[FR  Doc.  87-9109  Filed  4-20-87;  10:43  am] 

BILUM  CODE  TSSO-OI-M 

NATIONAL  transportation  SAFETY 

BOARD 

TIME  AND  date:  9:00  a.m.,  Tuesday,  April 

28, 1987. 

PLACE:  NTSB  Board  Room.  Eighth  Floor, 

800  Independence  Avenue,  SW., 

Washington.  DC  20594. 

STATUS:  The  items  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Railroad  Accident  Report:  Rear-End 
Collision  of  Boston  Maine  Corp.  Commuter 
Train  No.  5324  with  Consolidated  Rail  Corp. 
Train  TV-14.  at  Brighton,  Massachusetts, 
May  7, 1986. 

2.  Marine  Accident  Report:  Fire  and 
Explosion  on  Board  the  Panamanian 
Passenger  Ship  EMERALD  SEAS  in  the 
Adantic  Ocean  Near  Little  Stirrup  Cay, 
Bahamas.  July  30, 1986. 

FOR  MORE  tNFORMATION  CONTACT:  Ray 

Smith,  (202)  382-6525. 
Ray  Smith, 

Federal  Register  Liaison  Officer. 

April  17. 1987. 

[FR  Doc.  87-9091  Filed  4-20-87;  9:02  am] 

BtLUNG  COOe  7S33-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  April  20.  27.  May  4,  and 

11. 1987. 

PLACE:  Commissioners'  Conference 

Room.  1717  H  Street.  NW.,  Washington, 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  20 

Thuesday,  April  23 
4:00  p.m. 


Affirmation /Discussion  and  Vote  (Public 
Meeting] 

a.  Revision  to  NRC  Policy  Statement 
"Guidelines  for  NRC  Review  of 
Agreement  State  Radiation  Control 
Programs"  (Tentative)  (Postponed  from 
April  le] 

Week  of  April  27— Tentative 

Thursday,  April  30 

2:00  p.m. 
Briefing  on  Advanced  Boiling  Water 
Reactor  Review  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  May  «— Tentative 

Wednesday,  May  6 

2:00  p.m.     I 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6] 

Thursday,  May  7 

2:00  p.m. 
Briefing  on  State  of  the  Nuclear  Industry 
(Public  Meeting) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  May  11— TenUtive 

Wednesday,  May  13 

10:00  a.m. 
Briefing  on  NRC /DOE  Comparability  Study 
(Closed— Ex.  1) 
2:00  p.m. 

Periodic  Briefing  by  INPO  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

ADDITIONAL  INFORMATION:  Discussion  of 
Management-Organization  and  Internal 
Personnel  Matters  (Closed— Ex.  2  &  6) 
was  held  on  April  14.  Affirmation  of 
"Exemptions  from  18  USC  (208(a) 
(Financial  Interest  Posing  Conflict  of 
Interest)  for  NRC  Employees"  (Public 
Meeting)  was  held  on  April  16. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker, 

Office  of^e  Secretary. 

April  16, 1987. 

[FR  Doc.  87-9085  Filed  4-20-87;  8:52  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  cofrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the   Federal   Register.   Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  675 

[Docket  Na  6122S-7052] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands 

Correction 

In  rule  document  87-5972  beginning  on 
page  8592  in  the  issue  of  Thursday. 


March  19, 1987,  make  the  following 
correction: 

§675.20    ICorrected] 

On  page  8601.  in  the  first  colunm.  in 
§  675.20(e)(3).  in  the  third  line, 
"paragraph  (3)(l)(i)  or  (ii)"  should  read 
"paragraph  (e)(l)(i)  or  (ii)". 

BHXmGCOOE  150S^-O 


ENVrRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 
[FRL-31S4-7] 

Underground  Storage  Tanlcs 
Containing  Petroleum;  Financial 
Responsibility  Requirements 

Correction 

In  proposed  rule  document  87-7631 
beginning  on  page  12786  in  the  issue  of 
Friday.  April  17. 1987.  make  the 
following  correction: 

On  page  12788,  in  the  second  column, 
under  dates,  in  the  second  line,  the 


Federal  Register 

Vol.  52.  No.  77 
Wednesday,  April  22,  1987 


comment  deadline  should  read  "June  16, 
1987". 

BNJJMG  CODE  1S0M)14> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

[NASA  Grant  and  Cooperative  Agreement 
Har>dbook  Instruction  84-3] 

Miscellaneous  Changes  to  the  NASA 
Grant  and  Cooperative  Handbook 

Correction 

In  rule  document  87-8513  beginning  on 
page  12378  in  the  issue  of  Thursday 
April  16. 1987.  make  the  following 
correction: 

On  page  12378.  in  the  third  column,  in 
amendatory  instruction  6.,  in  the  second 
line,  "paragraph  (c)"  should  read 
"paragraph  (e). 

BNJJNa  CODE  190M1-O 


Wednesday 
April  22,  1987 


Part  II 


Environmental 

Prcr>-i::r^:,^  '\gency 


40  CFR  Parts  300  and  355 
Extremely  Hazardous  Substances  List  and 
Threshold  Planning  Quantities; 
Emergency  Planning  and  Release 
Notification  Requirements;  Final  Rule 
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FNVmO^WENTAL  PROTECTION 

A  G  ^.  ''■*  ■■- 

40  CFR  Parts  300  and  355 

[FRL-3 173-6] 

Extremely  Hazardous  Substances  Ust 
and  TTireshold  Planning  Quantities; 
Emergency  Planning  and  Release 
Notification  Requirements 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  Section  302  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  signed  into  law  on 
October  17. 1988,  required  the 
Administrator  of  EPA  to  publish  a  list  of 
extremely  hazardous  substances  within 
30  days.  The  Administrator  was  also 
required  to  simultaneously  publish  an 
interim  final  regulation  establishing  a 
threshold  planning  quantity  for  each 
substance  on  the  list  and  initiate  a 
rulemaking  to  finalize  these  regulations. 
The  list  and  planning  quantities  trigger 
emergency  planning  in  States  and  local 
communities  under  SARA.  On 
November  17, 1986,  EPA  published  an 
interim  final  rule  codifying  the 
statutorily  prescribed  list  of  extremely 
hazardous  substances,  the 
corresponding  threshold  planning 
quantities  for  those  substances,  and  the 
local  and  State  reporting  requirements 
for  facilities  at  which  extremely 
hazardous  substances  or  other 
"hazardous  substances"  are  present  On 
November  17,  EPA  also  proposed 
revisions  to  the  list  of  extremely 
hazardous  substances.  Today's 
rulemaking  revises  the  list  of  extremely 
hazardous  substances,  the  threshold 
planning  quantities,  and  the  emergency 
planning  and  release  reporting 
requirements  based  on  public  comments 
received  on  the  interim  final  rule  and 
proposed  revisions. 
EFFECrn/E  dates:  This  rule  becomes 
effective  on  May  17, 1987  for  purposes  of 
facility  planning  notification  under 
section  302  and  May  22,  1987  for 
purposes  of  emergency  release 
notification  under  section  304.  Other 
dates  relevant  to  this  rule  include  the 
following: 

1.  State  emergency  response 
commissions  are  to  be  established  by 
April  17, 1987. 

2.  Facility  notifications  for  emergency 
planning  are  required  by  May  17, 1987. 

3.  State  commissions  are  to  establish 
emergency  planning  districts  by  July  17, 
1987. 

4.  State  commissions  are  to  establish 
local  emergency  planning  committees  by 
August  17, 1987. 


5.  Fscihty  emergency  release 
notifications  to  the  local  emergency 
planning  committee  begin  on  August  17. 
1987  or  on  the  date  on  which  the 
committee  is  formed  if  prior  to  that  date. 

6.  Facility  notifications  to  local 
committees  concerning  facility 
representatives  are  due  by  September 
17, 1987. 

7.  Emergency  response  plans  should 
be  completed  by  the  local  emergency 
planning  committees  by  October  17, 
1988. 

ADDRESS:  The  record  supporting  this 
rulemaking  is  contained  in  the 
Superfimd  Docket  located  in  Room 
Lower  Garage  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW, 
Waslnngton.  DC  20460.  The  docket  is 
available  for  inspection  by  appointment 
only  between  the  hours  of  9:00  a.m.  and 
4:00  p.m.  Monday  through  Friday, 
excluding  federal  holidays.  The  docket 
phone  nimiber  is  (202)  382-^046.  As 
provided  in  40  CFR  Part  2.  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT. 

Richard  A.  Homer,  Chemical  Engineer. 
Preparedness  Staff.  Office  of  Solid 
Waste  and  Emergency  Response.  WH- 
562A,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.  Washington. 
DC  20460.  The  Chemical  Emergency 
Preparedness  Hotline,  at  1-800/535- 
0202,  in  Washington,  DC  at  1-202/479- 
2449  can  also  be  contacted  for  further 
information. 

SUPPIEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 
L  Introduction 

A.  Statutory  Authority 

B.  Background 

1.  Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA) 

2.  Title  111 

3.  Emergency  Planning  and  Notification 
Requirements  Under  Title  III 

4.  Eimergency  Plamning  Program 
n.  SuBimary  of  Public  Comments 

III.  Summary  of  Revisions  to  the  Interim  Final 

Rule 

IV.  Responses  to  Major  Public  Comments 

A.  Emergency  Planning 

B.  Emergency  Release  Notifications 

C.  Criteria  Used  to  Identify  Extremely 
Hazardous  Substances 

D.  List  of  Extremely  Hazardous  Substances 

E.  Determination  of  Levels  of  Concern 

F.  Threshold  Planning  Quantities 

G.  Reportable  Quantities 
H.  Miscellaneous 

V.  Relationship  to  CERCLA 

A.  Relationship  of  Title  III  to  the  National 
Contingency  Plan 

B.  Relationship  of  This  Rule  to  CERCLA 
section  103  Reporting  Requirements 

VI.  Effective  Dates 

VII.  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 


C.  Paperwork  Reduction  Act 
VIIL  Supporting  Information 

L  Introduction 

A.  Statutory  Authority 

This  regulation  is  issued  under  Title 
III  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1988,  (Pub.  L  9»- 
499),  ("SARA"  or  "the  Act").  Title  III  of 
SARA  is  known  as  the  Emergency 
Planning  and  Community  Right-to-lcnow 
Act  of  1988. 

B.  Background 

1.  Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA) 

On  October  17, 1988,  the  President 
signed  into  law  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA")  which  revises  and 
extends  the  authorities  established 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  UabiUty  Act  of  1980  ("CERCLA"). 
Commonly  known  as  "Superfund," 
CERCLA  provides  authority  for  federal 
cleanup  of  uncontrolled  hazardous 
waste  sites  and  response  to  releases  of 
hazardous  substances.  Title  III  of  SARA 
establishes  new  authorities  for 
emergency  planning  and  preparedness, 
emergency  release  notification, 
community  right-to-know  reporting,  and 
toxic  chemical  release  reporting. 

2.  Tide  m 

Title  in  of  SARA,  also  known  as  the 

"Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986",  is  intended 
to  encourage  and  support  emergency 
planning  efforts  at  the  State  and  local 
levels  and  provide  the  public  and  local 
governments  with  information 
concerning  potential  chemical  hazards 
present  in  their  communities.  The 
emergency  planning  requirements  of  this 
Act  recognize  the  need  to  establish  and 
maintain  contingency  plans  for 
responding  to  chemical  accidents  which 
can  inflict  health  and  environmental 
damage  as  well  as  cause  significant 
disruptioa  within  a  community. 

Title  III  is  organized  into  three 
subtitles.  Subtitle  A  which  establishes 
the  framework  for  local  emergency 
planning,  will  be  described  in  more 
detail  in  the  following  section.  Subtitle  B 
provides  the  mechanism  for  community 
awareness  with  respect  to  hazardous 
chemicals  present  in  the  localitj'.  This 
information  is  critical  for  effective  local 
contingency  plarming.  SubtiUe  B 
includes  requirements  for  the 
submission  of  material  safety  data 
sheets  and  emergency  and  hazardous 
chemical  inventory  forms  to  State  and 
local  governments,  and  the  submission 
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of  toxic  chemical  release  forms  to  the 
States  and  the  Agency.  Subtitle  C 
contains  general  provisions  concerning 
trade  secret  protection,  enforcement, 
citizen  suits,  and  public  availability  of 
information. 

Today's  rule  revises  the  interim  final 
rule,  published  on  November  17, 1986, 
(51  FR  41570),  which  set  forth  the  basic 
elements  for  initiation  of  local 
emergency  planning.  The  preamble  to 
that  rule  described  the  Title  III 
framework  in  more  detail.  Following  is  a 
summary  of  the  statutory  provisions 
direcUy  related  to  today's  final  rule. 

3.  Emergency  Planning  and  Notification 
Requirements  Under  Title  III 

Subtitle  A  of  Title  III  is  concerned 
primarily  with  emergency  planning 
programs  at  the  State  and  local  levels. 
Section  301  requires  each  State  to 
establish  an  emergency  response 
commission  by  April  17. 1987.  The  State 
commission  is  responsible  for 
establishing  emergency  planning 
districts  and  appointing,  supervising, 
and  coordinating  local  emergency 
planning  committees. 

Section  303  governs  the  development 
of  comprehensive  emergency  response 
plans  by  the  local  emergency  planning 
committees  and  provision  of  facility 
information  to  the  committee.  The  local 
emergency  planning  committee  is 
responsible  for  completing  an 
emergency  plan  meeting  the 
requirements  of  section  303  by  October 
17. 1988  and  reviewing  the  plan  at  least 
annually.  Under  section  303(d).  facilities 
subject  to  emergency  planning  must 
designate  a  facility  representative  who 
will  participate  in  the  local  emergency 
planning  effort  as  a  facility  emergency 
response  coordinator.  This  designation 
must  be  made  by  September  17. 1987  or 
30  days  after  establishment  of  the  local 
emergency  planning  committee, 
whichever  is  earlier.  Section  303(d)  also 
requires  facilities  to  provide  the 
committee  with  information  relevant  to 
development  or  implementation  of  the 
local  emergency  response  plan. 

Section  302  required  the 
Administrator  of  EPA  to  publish  a  list  of 
extremely  hazardous  substances  and 
threshold  planning  quantifies  (TPQs)  for 
such  substances  within  30  days  of 
enactment  of  SARA.  Any  facility  where 
an  extremely  hazardous  substance  is 
present  in  an  amount  in  excess  of  the 
threshold  planning  quantity  is  required 
to  notify  the  State  commission  by  May 
17, 1987  or  60  days  after  the  facility  first 
begins  handling  an  extremely  hazardous 
substance  in  excess  of  its  TPQ.  Such 
notification  should  be  in  writing  and 
specify  the  name  and  an  accurate  and 
current  locational  address  of  the  facility. 


Other  facilities  may  also  be  designated 
by  the  commission  or  the  Governor.  In 
turn,  the  State  emergency  response 
commission  must  notify  EPA  of  such 
facilities.  The  Agency  encourages  State 
commissions  to  provide  such  notice  by 
August  17. 1987  to  the  EPA  Regional 
Administrator  for  the  standard  Federal 
Region  in  which  the  State  is  located.  The 
Agency  requests  that  the  notification 
provide  a  list  of  the  covered  facilities 
with  their  current  and  accurate 
locational  addresses  organized  by 
emergency  planning  district,  if 
practicable. 

The  list  of  extremely  hazardous 
substances  is  defined  in  section 
302(a)(2)  as  "the  list  of  substances 
published  in  November.  1985  by  the 
Administrator  in  Appendix  A  of  the 
Chemical  Emergency  Preparedness 
Program  Interim  Guidance".  This  list 
was  established  by  EPA  to  identify 
chemical  substances  which  could  cause 
serious  irreversible  health  effects  from 
accidental  releases.  Section  302(a)(3) 
further  required  EPA  to  initiate  a 
rulemaicing  to  revise  the  threshold 
planning  quantities. 

Section  304  establishes  requirements 
for  immediate  reporting  of  certain 
releases  of  hazardous  substances  to  the 
local  planning  committees  and  the  Slate 
emergency  response  commissions, 
similar  to  the  release  reporting 
provisions  under  section  103  of 
CERCLA.  Section  304  also  requires 
follow-up  reports  on  the  release,  its 
effects,  and  response  actions  taken.  An 
interim  final  rule,  published  on 
November  17, 1986  set  forth  the  list  of 
extremely  hazardous  substances, 
threshold  planning  quantities  and 
reporting  requirements.  A  companion 
rule  requested  comments  on  the  interim 
final  rule  and  proposed  deletions  from 
and  additions  to  the  list  of  extremely 
hazardous  substances.  Today's  rule 
finalizes  the  list  and  associated  planning 
requirements  based  on  public 
comments. 

4.  Emergency  Planning  Program 

After  the  enactment  of  Superfund 
(1980),  it  became  apparent  that 
emergency  response,  although  vital  to 
the  protection  of  public  health  and  the 
environment  from  accidental  releases  of 
hazardous  substances,  was  not  enough 
protection  against  the  possibility  of 
releases  of  extremely  hazardous 
substances.  For  many  chemicals,  it  is 
not  sufficient  merely  to  plan  for  cleanup 
of  releases  once  they  have  occurred 
because  of  the  hazard  the  releases  pose 
to  surrounding  populations.  Rather,  it  is 
important  to  facilitate  emergency 
planning  which  can  help  prevent  the 
accident  and  enable  timely  and  effective 


emergency  response  in  the  event  of  a 
hazardus  release.  To  aid  in  such 
planning,  the  Agency  initiated  the 
voluntary  Chemical  Emergency 
Preparedness  Program  (CEPP) — a  part  of 
the  Agency's  Air  Toxics  Strategy  for 
addressing  both  continuing  and 
accidental  releases  of  toxic  substances 
into  the  air  environment.  Under  CEPP. 
EPA  developed  the  list  of  substances 
referred  to  in  section  302(a)  (now  known 
as  "extremely  hazardous  substances") 
and  guidance  materials  to  help  local 
communities  focus  their  planning  efforts. 

Title  III  of  SARA  mandates  the  type  of 
program  advocated  by  the  Agency's 
CEPP.  It  encourages  State  and  local 
governments  to  establish  the 
infrastructure  needed  to  facilitate 
emergency  planning  and  provides 
technical  support  to  these  programs.  It 
also  requires  certain  facilities  to  supply 
the  information  on  substances  present  at 
the  facility  which  is  necessary  for 
contingency  planning. 

The  extremely  hazardous  substances 
list  and  its  threshold  planning  quantities 
are  intended  to  help  communities  focus 
on  the  substances  and  facilities  of  the 
most  immediate  concern  for  emergency 
planning  and  response.  EPA  strongly 
emphasizes,  however,  that  while  the  list 
finalized  today  includes  many  of  the 
chemicals  which  may  pose  an 
immediate  hazard  to  a  community  upon 
release,  it  is  not  to  be  considered  a  list 
of  all  substances  which  are  hazardous 
enough  to  require  community  emergency 
response  planning.  There  are  tens  of 
thousands  of  compounds  and  mixtures 
in  commerce  in  the  United  States,  and  in 
specific  circumstances,  many  of  them 
could  be  considered  toxic  or  otherwise 
dangerous.  The  list  published  today 
represents  only  a  first  step  towards 
development  of  an  effective  emergency 
response  planning  effort  at  the 
community  level.  Without  a  prehminary 
list  of  this  kind,  it  would  be  very  difficult 
for  most  communities  to  know  where  to 
begin  identification  of  potential 
chemical  hazards  among  the  many 
chemicals  present  in  any  community. 

Similarly,  the  threshold  planning 
quantities  are  not  absolute  levels  above 
which  the  extremely  hazardous 
substances  are  dangerous  and  below 
which  they  pose  no  threat  at  all.  Rather, 
the  threshold  planning  quantities  are 
intended  to  provide  a  "first  cut"  for 
community  emergency  response 
planners  where  these  extremely 
hazardous  substances  are  present.  After 
identification  of  facilities  at  which 
extremely  hazardous  substances  are 
present  in  quantities  greater  than  the 
threshold  planning  quantities,  the 
community  will  have  the  basis  for 
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further  analysis  of  the  potential  danger 
posed  by  these  facilities.  Also,  they  will 
be  able  to  identify  other  facilities  posing 
potential  chemical  risks  to  the 
commonity  and  develop  contingency 
plans  to  protect  the  public  from  releases 
of  hazardous  chemicals.  Sections  311 
and  312  of  Title  III  provide  a  mechanism 
through  which  a  community  will  receive 
material  safety  data  sheets  and  other 
information  on  extremely  hazardous 
substances,  as  well  as  many  other 
chemicals,  from  many  facilities  which 
handle  them.  A  community  can  then 
assess  and  initiate  planning  activities,  if 
desirable,  for  quantities  below  the 
threshold  planning  quantity  and  for 
other  substances  of  concern  to  them.  A 
proposed  rule  setting  forth  the 
requirements  for  reporting  under 
sections  311  and  312  was  published  on 
January  27, 1987  (51  FR  2836). 

In  addition  to  the  assistance  provided 
by  the  extremely  hazardous  substance 
list  and  the  threshold  planning 
quantities,  community  emergency 
response  planners  will  be  further  aided 
by  the  National  Response  Team's 
Hazardous  Materials  Emergency 
Planning  Guide.  A  separate  notice  of 
availability  of  this  document  was 
published  in  the  Federal  Register  on 
March  17, 1987.  (52  FR  8360,61)  as 
required  under  section  303(f)  of  Title  III. 
The  planning  guide  will  be 
supplemented  at  a  later  date  with 
Technical  Guidance  to  assist  local 
emergency  planning  committees  in  the 
technical  evaluation  of  potential 
chemical  hazards  and  the  prioritization 
of  sites.  This  technical  document  will 
provide  more  detailed  guidance  on 
identifying  and  assessing  the  hazards 
associated  with  the  accidental  release  of 
hazardous  substances  on  a  site-specific 
basis.  In  addtion  to  the  toxicity  of  the 
substance,  such  an  assessment  should 
address  site-specific  considerations 
such  as  the  conditions  of  storage  or  use 
of  the  substance  (e.g.  whether  under 
temperature  or  pressure),  the  physical 
properties  of  the  substance  (e.g.  physical 
state  (solid,  liquid,  gas),  volatility, 
dispersability,  reactivity),  the  location 
(e.g.  distance  to  affected  populations), 
and  the  quantity  of  the  substance.  The 
Technical  Guidance  will  address  such 
considerations  to  assist  local  planners  in 
hazard  indentification  and  analysis 
essential  to  effective  emergency 
response  planning. 

Following  is  a  summary  of  comments 
received  by  the  Agency  on  the  interim 
final  rule,  EPA's  responses  to  major 
comments,  and  a  description  of 
revisions  to  the  rule. 


II.  Svanury  of  the  Pubtic  Comments 

A  total  of  81  letters  was  received  on 
the  interim  final  nde  and  proposed  rule. 

There  were  several  comments  on  the 
emergency  planning  progreim 
infrastructure  and  notiHcation 
requirements,  especially  requests  for 
clarification  of  notification  requirements 
and  exemptions.  In  particular, 
clarifications  were  requested  on 
federally  permitted  releases,  continuous 
releases  and  the  relationship  of  the  Title 
III  reporting  requirements  to  CERCLA 
reporting  requirements. 

Other  major  comments  focused  on  the 
criteria  used  to  identify  chemicals  for 
inclusion  in  the  list  of  extremely 
hazardous  substances,  the  need  for 
additional  criteria  to  address  chronic  or 
acute  non-lethal  health  effects  and 
physical  and  chemical  properties. 

Many  commenters  suggested  changes 
to  the  extremely  hazardous  substance 
list,  primarily  deletions  of  specific 
cheimicals,  and  expressed  support  for 
proposed  deletions  to  the  list.  Other 
commenters  opposed  the  deletions  on 
the  basis  that  the  criteria  for  deletion 
were  too  narrow.  Several  recommended 
deletions  of  non-reactive,  non-powdered 
solids. 

Other  commenters  questioned  the 
methodology  used  in  setting  threshold 
planning  quantities  and/or  suggested 
chaiiges  to  the  threshold  planning 
quantities  for  specific  chemicals. 
Another  topic  of  concern  was  the 
percent  mixture  policy,  with  some 
commenters  opposing  it  and  others 
stating  that  it  was  not  appropriate  in  all 
cases. 

In  addition,  a  major  issue  was  the 
inconsistency  between  reportable 
quantities  (RQs)  and  threshold  planning 
quantities  for  a  nimiber  of  chemicals, 
particularly  where  the  reportable 
quantities  exceed  threshold  planning 
quaatities. 

Other  comments  included  lack  of 
funding  for  State  and  local  programs, 
use  of  the  metric  system,  protection  of 
conBdential  business  information,  and 
the  content  of  an  emergency  response 
plan. 

III.  Summary  of  Revisions  to  the  Interim 
Final  Rule 

Several  changes  from  the  interim  final 
rule  should  be  noted.  First,  while  the 
interim  final  rule  was  placed  in  Part  300 
of  Title  40  of  the  Code  of  Federal 
Relation,  the  final  rule  has  been 
placed  in  Part  355.  Part  300  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  In  the 
interim  final  rule,  the  Agency  announced 
its  intention  to  evaluate  the  placement 
of  Title  ni  rules.  After  consideration,  the 


Agency  has  decided  to  place  all  Title  IH 
regulations  in  Subpart  335  et  seq.  since 
scane  of  Title  III  is  not  specifically 
germane  to  the  NCP  and  the  Agency 
believes  that  all  Title  III  rules  should 
reside  in  one  place  in  the  Code  of 
Federal  Regulations.  For  clarity,  today's 
rule  republishes  the  list  of  extremely 
hazardous  substances  and  associated 
regulations  in  its  entirety. 

This  section  described  the  significant 
changes  that  have  been  made  to  the 
interim  final  rule,  based  upon  public 
comments  on  that  rule  and  on  the 
proposed  rule.  The  following  summary  is 
organized  according  to  the  sections  of 
the  rule. 

Section  365.20  (formerly  §  300.92)— 
Definitions  . 

The  definition  of  "Commission"  was 
revised  to  indicate  that  the  Governor  of 
a  State  will  be  the  State  emergency 
response  commission.  If  no  commission 
is  designated,  for  all  commission 
responsibilities  in  addition  to  plaiming, 
such  as  receipt  of  emergency  release 
notifications  and  community  right-to- 
know  information  and  processing 
requests  from  the  public  for  information 
under  section  324.  This  change  was 
made  to  better  accord  with  the  statutory 
language  and  to  clarify,  in  response  to 
commenters'  concern,  the  entity  to  be 
notified  after  April  17, 1987  of  a  release 
under  section  304  if  no  State  commission 
has  been  estabhshed. 

A  definition  of  transportation-related 
release  has  been  added  in  response  to 
comments  requesting  clarification  of  the 
term. 

Section  355.30  (formerly  §  300.93)— 
Emergency  Planning 

In  response  to  commenters  who  asked 
how  the  TPQ  is  to  be  calculated,  EPA 
has  added  a  definition  of  the  phrase 
"amount  of  any  extremely  hazardous 
substance"  to  paragraph  (a).  Thus,  to 
determine  whether  the  facility  has 
present  an  amount  of  an  extremely 
hazardous  substance  which  equals  or 
exceeds  the  TPQ,  the  owner  or  operator 
must  determine  the  total  amount  of  an 
extremely  hazardous  substance  present 
at  any  one  time  at  a  facility,  regardless 
of  location,  number  of  containers  or 
method  of  storage.  Additionally,  the 
amount  of  an  extremely  hazardous 
substance  present  in  mixtures  or 
solutions  in  excess  of  one  (1)  percent 
must  be  included  in  the  determination. 

Section  355.40  (formerly  §  300.94)— 
Emergency  Release  Notification 

In  response  to  several  comments  with 
respect  to  the  exemption  for  on-site 
releases,  EPA  has  revised  the 
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applicability  of  this  section  to  parallel 
the  statutory  exemption.  The  phrase 
"results  in  exposure  to  persons  solely 
within  the  boundaries  of  the  facility" 
was  substituted  for  "results  in  exposure 
to  persons  outside  the  boundaries  of  the 
facility".  Thus,  releases  need  not  result 
in  actual  exposure  to  persons  off-site  in 
order  to  be  subject  to  release  reporting 
requirements. 

Several  commenters  requested  that 
"continuous"  releases  be  added  to  the 
exemptions  listed  under  applicability  to 
the  extent  that  such  releases  are  exempt 
from  reporting  under  CERCLA.  EPA 
agrees,  based  on  the  language  in  section 
304(a)  which  requires  that  releases 
reportable  under  that  Section  occur  in  a 
manner  which  would  require 
notification  under  section  103(a)  of 
CERCLA.  EPA  has  added  this  exemption 
to  paragraph  (a)  along  with  other  similar 
exemptions  from  section  103(a) 
notification  under  CERCLA  (e.g.. 
pesticide  product  releases  under  section 
103(e)).  However,  because  "statistically 
significant  increases"  from  a  continuous 
release  must  be  reported  as  an  episodic 
release  under  section  103(a)  of  CERCLA, 
such  releases  must  also  be  reported 
under  section  304(a).  This  has  also  been 
clarified  in  today's  rule. 

EPA  has  also  clarified  the  effective 
date  for  emergency  release  notifications. 
EPA  agrees  with  commenters  who 
argued  that  the  reporting  provisions 
should  not  come  into  effect  on 
November  17, 1986  as  stated  in  the 
interim  final  rule,  but  rather  when  the 
entity  to  which  reports  must  be  made  is 
established.  Accordingly,  section  304 
notifications  must  be  made  to  the 
Commission  beginning  May  22. 1987 
since  the  State  emergency  response 
commission  is  to  be  already  established 
by  that  date.  After  April  17. 1987.  the 
Governor  becomes  the  Commission  until 
a  Commission  is  established  and 
notifications  should  be  made  to  him/her. 
Beginning  August  17, 1987,  notifications 
should  also  be  made  to  the  local 
committees.  If  no  local  emergency 
planning  committee  is  established  by 
August  17, 1987,  local  notifications  must 
be  made  to  the  appropriate  local 
emergency  response  personnel.  In  many 
cases,  facihties  will  already  be  alerting 
relevant  local  officials,  such  as  fire 
departments,  to  those  releases. 

As  noted  by  a  commenter,  notification 
is  to  be  made  to  the  "community" 
emergency  coordinator  as  stated  in  the 
statute  rather  than  the  "local" 
emergency  coordinator  as  stated  in  the 
interim  final  rule. 

In  response  to  comments,  the 
alternative  reporting  for  CERCLA 
hazardous  substances  which  are  not 
extremely  hazardous  substances  is 


clarified  to  note  its  expiration  after  April 
30, 1988  and  that  the  exception  concerns 
the  immediate  notice,  not  the  follow-up 
report.  These  changes  better  accord  the 
exception  with  the  statutory  language. 
In  addition,  EPA  responded  to  requests 
from  commenters  by  clarifying  the 
exception  for  transportation-related 
releases  in  S  355.40{b)(4)(ii)  (formerly 
S  300.94{b)(4)(ii))  by  specifying  the 
contents  of  the  notice  and  further 
defining  "transportation-related  release" 
in  accordance  with  the  legislative 
history  of  this  provision. 

Appendix  A  and  B  (formerly  Appendix 
D  and  Appendix  EJ—List  of  Extremely 
Hazardous  Substances  and  Threshold 
Planning  Quantities 

The  appendices  republish  the  list  set 
out  in  the  interim  final  rule  with  the 
addition  of  four  new  chemicals  and  the 
revised  final  threshold  planning 
quantities. 

The  Agency  is  adding  to  the  list  of 
extremely  hazardous  substances  four  of 
the  five  chemicals  proposed  for  addition 
in  the  proposed  rule  published  on 
November  17. 1986.  The  other  chemical. 
urea,3-(3,4-dichlorophenyl)l-methoxy-l- 
methyl-,  CAS  number  330-55-2,  will  not 
be  added  to  the  list  because  of  new  data 
that  indicates  that  this  chemical  does 
not  meet  the  acute  toxicity  criteria.  The 
Agency  has  determined  that  this 
chemical  does  not  meet  the  present 
criteria. 

In  the  interim  rule,  40  chemicals  were 
proposed  for  deletion  from  the  Hst  of 
extremely  hazardous  substances.  Based 
upon  public  comment  and  upon 
reconsideration  of  the  statutory  criteria 
for  revisions  of  the  list,  EPA  has  decided 
not  to  delete  these  substances  from  the 
list  in  this  rulemaking.  EPA  agrees  with 
commenters  who  indicated  that  under 
section  302(a)(4),  chemicals  should  not 
be  deleted  from  the  list  if  they  can  be 
shown  to  have  other  health  effects 
resulting  from  a  short-term  exposure  at 
specified  levels.  The  Agency  does  not 
currently  have  available  criteria  for 
determining  such  levels. 

The  Agency  has  also  changed  the  way 
in  which  threshold  planning  quantities 
are  apphed  to  solids  based  on 
commenters'  concerns.  Under  today's 
rule,  the  threshold  planning  quantity 
listed  for  each  solid-form  substance 
applies  only  if  certain  criteria  are  met. 
Otherwise  the  threshold  planning 
quantity  is  10,000  pounds.  Since  solids 
generally  do  not  present  an  airborne 
release  hazard  unless  they  are  handled 
in  certain  forms  or  are  highly  reactive, 
only  those  forms  or  levels  of  reactivity 
which  can  potentially  result  in  an 
airborne  release  apply  to  the  threshold 
planning  quantity  listed.  Therefore,  the 


listeu  uiresnoid  planr.i.ng  quanuty  will 
apply  only  to  that  fraction  of  the  total 
quantity  of  a  solid  with  a  particle  size 
less  than  100  microns,  that  fraction  of  a 
solid  in  solution,  or  that  fraction  of  a 
solid  in  molten  form  at  any  time.  An 
adjustment  factor  of  0.3  to  account  for 
maximum  potential  volatility  is  also 
applied  to  sohds  in  molten  form.  The 
total  quantity  in  molten  form  must  be 
multiplied  by  0.3  and  then  compared  to 
the  listed  threshold  planning  quantity  to 
determine  if  reporting  is  required  for 
that  chemical.  With  respect  to  reactivity, 
only  solids  with  a  National  Fire 
Protection  Association  (NFPA)  rating,  or 
those  that  meet  the  criteria  for  a  rating 
of  2,  3,  or  4  for  reactivity,  do  not  default 
to  a  threshold  planning  quantity  of 
10,000  pounds.  Solids  on  the  list  of 
extremely  hazardous  substances  in 
Appendices  A  and  B  have  two  TPQ 
values.  The  first  applies  to  solids  that 
meet  the  form  (i.e..  <100  microns)  or 
reactivity  criteria  described  above;  the 
second  TPQ  (10,000  pounds)  are  for 
solids  that  don't  meet  the  form  or 
reactivity  criteria. 

In  addition,  the  Agency  has  made  two 
changes  in  threshold  planning  quantity 
categories.  The  "any  amount"  category 
has  been  eliminated  and  a  new  one- 
pound  category  added  for  substances 
considered  to  be  of  the  highest  potential 
hazard.  The  two-pound  category  has 
also  been  eliminated  with  two  chemicals 
reassigned  to  the  one-pound  category 
and  the  others  in  this  category 
reassigned  to  a  new  ten-pound  category. 
These  changes  were  made  in  response 
to  commenters'  concerns  over  the 
inconsistency  between  TPQ  levels  and 
CERCLA  RQ  levels. 

A  number  of  chemicals  have  been 
moved  to  different  threshold  planning 
quantity  categories  in  this  rule  based  on 
revised  categories  discussed  above  or 
on  new  or  reevaluated  toxicity  data. 
Those  chemicals  whose  threshold 
plarming  quantities  were  reassigned  are 
noted  in  the  list  in  Appendix  A  and  B; 
the  reasons  for  the  reassignments  are 
indicated  in  footnotes.  Approximately  36 
chemicals  were  moved  to  lower 
categories  while  12  were  assigned  higher 
TPQ  values.  More  details  on  these 
reassignments  can  be  found  in  the 
technical  support  documents  which  are 
available  in  the  public  docket. 

rv.  Responses  to  Major  Public 
Comments 

A  document  summarizing  the 
comments  and  responses  to  all  the 
public  comments  is  available  in  the 
public  docket  to  this  final  rule.  The 
major  issues  raised  by  the  commenters 
and  the  Agency's  response  to  them  are 
described  below. 
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A.  Emergency  Planning 

1.  Emergency  Planning  Under  section 
302 

A  number  of  comments  focused  on  the 
emergency  planning  requirements  of 
Title  m.  One  commenter  requested  that 
the  rule  be  amended  to  allow  existing 
State  and  local  laws  the  provide 
substantially  similar  protection  to 
supercede  the  specific  provisions  of  the 
federal  rule. 

Section  321  of  SARA  discusses  the 
relationship  of  Title  III  to  other  federal, 
State,  and  local  laws.  This  section 
generally  provides  that  nothing  in  Title 
in  shall  preempt  any  State  or  local  law, 
or  affect  any  State  of  local  law. 
However,  material  safety  data  sheets,  if 
required  under  a  law  passed  after 
August  1, 1985,  must  be  identical  in 
content  and  form  to  that  required  under 
section  311.  Accordingly,  while  Title  III 
does  not  supercede  State  or  local  laws, 
EPA  has  no  authority  to  waive  the 
requirements  imposed  under  Title  HI. 
These  requirements,  including  the 
threshold  planning  quantities,  are 
intended  to  be  minimum  standards. 
However,  EPA  will  work  with  States 
which  have  developed  reporting  forms 
and  planning  structures  to  determine  the 
most  efTicient  approaches  to  coordinate 
Title  III  requirements  with  existing  State 
or  local  structures,  forms  and 
requirements  where  appropriate  to 
avoid  duplication  of  effort. 

Several  commenters  feel  that  EPA 
should  require  States  to  notify  the 
Agency  when  the  State  emergency 
response  commissions/local  emergency 
planning  committees  are  established. 
EPA  should  then  publish  this 
information  in  the  Federal  Register  or 
disseminate  it  in  some  way  so  that  all 
affected  parties  could  have  access  to  it. 
One  commenter  noted  that  covered 
faciUties  must  know  to  whom  to  report 
in  order  to  comply  with  the  notification 
requirements  to  Title  III. 

States  are  not  required  to  provide 
information  on  the  establishment  of  the 
State  emergency  response  commissions 
and  local  emergency  planning 
committees  to  EPA.  However,  the 
Agency  strongly  encourages  States  to 
notify  the  public,  especially  potentially 
affected  facilities,  and  EPA  as  soon  as 
the  State  emergency  response 
commissions  and  local  emergency 
planning  committees  are  established. 
The  Agency  suggests  that  the  facihty 
contact  the  Governor's  office  if  it  does 
not  have  information  on  the  commission. 
EPA  R^onal  Administrators  are 
writing  to  the  Governors  of  each  State 
and  Territory  to  inform  them  of  Title  III 
requirements,  to  offer  information  and 
technical  assistance  in  the  development 


of  the  State  and  local  planning  structure 
and  to  request  that  they  notify  EPA  of 
the  establishment  of  the  State 
emergency  response  commission. 

One  commenter  believes  that  EPA 
should  explain  fully  its  expectations  as 
to  the  responsibilities  of  the  State 
emergency  response  commissions  and 
local  emergency  planning  committees.  In 
response  to  this  comment,  EPA  notes 
that  Title  III  implementation  is  primarily 
a  State  and  local  responsibility.  EPA 
does  not  intend  to  oversee  the  operation 
of  individual  commissions  and 
committees.  With  respect  to  State 
responsibilities  under  Title  III,  EPA 
recommends  that  States  review  the 
appropriate  sections  of  Title  III  when 
establishing  their  State  emergency 
response  commissions  and  local 
emergency  planning  committees  and 
laying  out  the  commission  and 
committee  responsibilities  regarding 
planning  and  pubHc  availability.  The 
Agency  reconunends  that  the  State 
emergency  response  commission  be  as 
broad-based  as  possible,  including  key 
State  agencies  such  as  environmental 
protection,  emergency  management, 
healdi,  occupational  safety  and  health, 
labor  and  transportation,  as  well  as 
other  public  and  private  sector 
representation  as  the  State  deems 
appropriate.  EPA's  Regional  Offices  are 
available  to  assist  States  in  establishing 
and  implementing  the  planning  structure 
described  in  Section  301. 

One  commenter  believes  that  the  local 
planning  committees  could  impose 
significant  requirements  on  small 
businesses.  The  commenter  feels  EPA 
should  clarify  the  information 
requirements  in  the  emergency  planning 
guidance  and  in  the  final  rule. 

With  respect  to  the  emergency 
planning  guidance,  the  National 
Response  Team's  Hazardous  Materials 
Emergency  Planning  Guide  (notice  of 
availability  published  on  March  17, 1987, 
52  PR  8360)  describes  the  information 
reqidrements  established  under  Title  III 
and  how  this  information  will  be  useful 
in  developing  a  local  emergency  plan. 

The  Agency  is  also  clarifying  the  Title 
in  emergency  planning  and  notification 
requirements  based  upon  public 
conunent.  With  respect  to  the  issue  of 
burden  on  small  businesses,  the 
Agency's  small  business  analysis  does 
not  show  that  these  emergency  planning 
requirements  will  cause  a  significant 
burden  to  small  facilities.  Because  small 
facilities  are  likely  to  use  or  store  fewer 
extremely  hazardous  substances  and 
handle  smaller  amounts,  the  level  of 
planning  required  will  be 
comnensurately  smaller.  In  addition, 
unreasonable  burdens  on  small  facilities 
can  be  prevented  because  owners/ 


operators  of  subject  facilities  will  be 
represented  on  local  emergency 
planning  committees. 

Facilities  subject  to  section  302  will 
designate  a  facility  emergency 
coordinator  to  participate  in  the 
planning  process.  Participation  by  the 
facility  in  the  planning  process  provides 
an  opportimity  for  the  facility  to  present 
concerns  regarding  the  burden  of 
planning  to  the  committee  and  to  ensure 
that  committee  requests  for  information 
are  necessary  for  planning.  In  particular, 
small  businesses  may  wish  to  encourage 
special  small  business  representation  on 
the  local  emergency  planning  committee 
and  also  make  their  concerns  known 
through  their  emergency  coordinators. 

One  commenter  stated  that  an 
extremely  hazardous  substance  that 
was  not  stored  on  site  but  produced  in  a 
process  such  as  an  incinerator  should  be 
exempt  from  both  threshold  planning 
quantity  calculation  and  exempt  from 
release  reporting  if  the  release  is 
covered  by  a  Clean  Air  Act  permit.  EPA 
agrees  that  if  none  of  the  material  is 
present  on  site  and  less  than  a  TPQ  is 
present  at  any  one  time  during  the  year, 
then  the  extremely  hazardous  substance 
need  not  be  reported  to  the  local 
emergency  planning  committee.  Further, 
if  the  release  is  federally  permitted 
under  section  101(10)  of  CERCLA.  then 
the  release  need  not  be  reported  under 
section  304  of  SARA. 

Another  commenter  believes  that 
there  should  be  an  exemption  for  plants 
over  5000  meters  or  some  other  distance 
from  a  community.  EPA  disagrees.  No 
long  distance  exemption  exists  under 
section  302.  For  further  discussion  on 
plant  distance  from  a  community,  see 
section  F.l.a.  below. 

B.  Emergency  Release  Notifications 

1.  Recipients  and  Providers  of  Section 
304  Notification 

Two  commenters  questioned  the 
requirements  under  S  309.94(b)(1)  of  the 
interim  final  rule  (now  \  355.40(b)(1)) 
that  directs  facilities  to  notify  relevant 
local  and  State  emergency  response 
personnel  following  an  emergency 
release  if  there  is  no  State  commission 
or  local  committee.  One  commenter 
believed  that  this  sentence  should  be 
deleted  as  it  exceeds  EPA's  authority. 

Along  the  same  lines,  one  conunenter 
expressed  the  concern  that  State 
commissions  and  local  committees  must 
be  notified  after  a  release,  but  in  many 
States  these  commissions  and  local 
committees  are  not  yet  established. 
States  are  required  to  establish  their 
commissions  by  April  17, 1987  and  those 
commissions  must  establish  local 
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committees  not  later  than  30  days  aiier 
the  designation  of  emergency  planning 
districts  or  by  August  17, 1987. 
whichever  is  earher. 

In  order  to  alleviate  confusion  over 
whom  to  notify  prior  to  the  dates  upon 
which  the  commission  and  committee 
are  to  be  established,  EPA  has  revised 
the  effective  date  of  the  notification 
requirements.  As  previously  discussed, 
under  today's  rule  the  release 
notification  requirements  to  the  State 
commission  become  effective  on  May 
22, 1987  and  to  local  committees 
beginning  August  17, 1987.  If  a 
committee  is  in  existence  priw  to  that 
date,  notification  should  be  made  to  it 
as  of  the  date  of  its  establishment. 

Section  301  of  SARA  provides  that  if 
the  State  commission  is  not  set  up  by 
April  17, 1987,  the  Governor  must 
operate  as  the  State  commission,  and 
thus  notification  must  be  made  under 
today's  rule  even  if  no  commission  is 
established.  Where  no  commission  is 
established,  the  notifications  would  be 
made  to  the  State  Governor.  Local 
committees  are  required  to  be 
established  not  later  than  30  days  after 
the  designation  of  emergency  planning 
districts  or  by  August  17, 1987, 
whichever  is  earlier.  If  local  committees 
are  not  set  up  by  August  17, 
notifications  must  still  be  made,  but 
should  be  provided  to  local  emergency 
personnel  such  as  local  emergency 
management  offices  or  fire  departments. 
As  indicated  by  the  legislative  history  of 
this  provision.  Congress  intended  that 
emergency  release  notification 
requirements  become  effective  as  of  the 
dates  when  the  commissions  and 
committees  are  to  be  established.  EPA 
however,  has  delayed  the  effective  date 
of  release  notification  to  the  State  since 
the  list  of  extremely  hazardous 
substances  and  reporting  requirements 
have  been  imder  revision.  Local  and 
State  governments  may  make  any 
arrangements  necessary  for  the  receipt 
of  the  release  information  when 
commissions  and  committees  are  not  yet 
established.  Further  discussion  of 
effective  dates  can  be  found  under 
section  VI  of  this  preamble. 

One  commenter  believes  that  for 
transportation-related  releases,  the 
emergency  release  notification 
requirements  should  apply  to  the 
operator,  rather  than  the  owner  of  the 
facility.  No  changes  were  made  to  the 
rule  in  this  regard  because  section  304 
allows  either  the  owner  or  operator  to 
give  notice  after  a  release.  Owners  and 
operators  may  make  private 
arrangements  concerning  which  party  is 
to  provide  release  notification;  however, 
under  section  304  both  owner  and 


operator  are  responsible  it  no 
notification  is  provided. 

The  same  commenter  requested  the 
Agency  to  define  the  term 
"transportation-related  release."  The 
Agency  has  defined  this  term  for 
purposes  of  the  release  notification 
requirements  in  the  revised  final 
regulation. 

2.  Scope  of  Section  304  Reporting 

One  commenter  recommended  that 
EPA  adopt  under  SARA  the  same  policy 
formulated  under  section  102  of 
CERCLA  to  determine  whether  an  RQ 
has  been  reached.  The  method  used  by 
CERCLA  does  not  require  aggregation  of 
either  releases  from  separate  facilities 
or  releases  of  different  hazardous 
substances  at  the  same  facility.  EPA 
agrees  that  this  policy  should  be  equally 
applicable  to  releases  under  section  304 
due  to  similarity  to  section  103  of 
CERCLA. 

One  conmienter  believes  that  the 
section  304  emergency  release 
notification  requirements  should  apply 
to  all  releases  that  meet  the  notification 
thresholds  and  that  have  the  potential 
for  affecting  anyone  outside  the  facility 
boundaries.  As  discussed  in  section  III 
above,  EPA  agrees  that  its  codification 
of  the  statutory  exemption  for  on-site 
releases,  by  requiring  the  release  to 
result  in  exposure  to  persons  off-site, 
could  be  interpreted  to  be  broader  than 
the  actual  statutory  language.  In  today's 
rule,  EPA  has  revised  the  regulations  to 
better  accord  with  the  statutory 
language. 

One  commenter  stated  that  releases 
into  water  or  soil  should  also  be  covered 
under  the  SARA  section  304 
requirements  rather  than  just  air 
releases  which  the  commenter  believed 
was  indicated  in  the  November  17, 1986 
regulations.  However,  the  interim  final 
rule  did  not  indicate  that  the  release 
notification  requirements  were  only 
applicable  to  air  releases.  Although  the 
original  CEPP  program  was  concerned 
primarily  with  the  dangers  of  air 
releases  (and  the  TPQs  developed  under 
section  304),  section  304  of  Title  III.  Uke 
section  103  of  CERLCA,  covers  releases 
into  all  media. 

3.  Types  of  Releases  That  Are  Exempt 
From  Section  304  Reporting 

/.  Main  Categories  of  Exemption. 
Several  commenters  asked  for 
clarification  of  the  various  exemptions 
from  section  304  reporting  requirements. 
The  statute  provides  several  exemptions 
from  notification.  These  are:  (a) 
"Federally  permitted  releases"  as 
determined  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  section  101(10): 


(b)  releases  which  only  result  m 
exposure  to  persons  within  the  facility 
boundaries;  (c)  releases  from  a  facility 
which  produces,  uses,  or  stores  no 
hazardous  chemicals;  (d)  "continuous 
releases"  as  defined  under  CERCLA 
section  103  (f);  and  (e)  releases  of  a 
FIFRA-registered  pesticide,  as  defined 
under  CERCLA  section  103(e). 

It  should  be  noted,  however,  that 
some  releases  occvirring  at  a  facility 
which  are  not  reportable  under  section 
304  may  still  constitute  reportable 
releases  under  CERCLA  section  103  and 
must,  if  so.  be  reported  to  the  National 
Response  Center.  Release  reporting 
under  section  304  is  in  addition  to 
release  notifiction  under  CERCLA 
section  103.  Thus,  notice  to  the  National 
Response  Center  may  be  required  even 
if  no  local  of  State  reporting  is  required. 
CERCLA  section  103,  for  instance,  does 
not  contain  an  on-site  release 
exemption. 

//.  Federally  Permitted  Releases. 
Seven  commenters  stated  that  "federaUy 
permitted  releases"  should  be  exempted 
from  SARA  section  304  release 
reporting.  EPA  agrees,  but  had  already 
included  this  exemption  in  S  300.94  (now 
S  355.40),  the  emergency  release 
notification  section  of  the  regulation. 
The  exemption  for  "federally  permitted 
releases"  is  identical  to  that  under 
section  103  of  CERCLA.  Section  101(10) 
of  CERCLA  defines  "federally  permitted 
releases"  for  purposes  of  section  103  of 
CERCLA  and  release  notification  under 
Title  in  and  includes  11  types  of  specific 
releases  permitted  under  certain  State 
and  federal  programs.  As  EPA  issues 
clarifications  of  "federally  permitted 
release"  under  section  103  of  CERCLA 
these  clarifications  will  apply  equaUy  to 
releases  notifications  under  section  304 
of  SARA.  The  issuance  of  rules 
clarifying  the  definition  of  "federally 
permitted  release."  will  be  the  subject  of 
a  later  rulemaking. 

One  commenter  asked  whether  the 
"federally  permitted  release"  exemption 
applies  fully  to  State  permitted  releases. 
State  permitted  releases  are  exempted 
only  to  the  extent  that  the  releases  are 
considered  "federally  permitted"  under 
section  101(10)  of  CERCLA. 

/;■;.  Continuous  Releases.  Seven 
commenters  requested  that  a 
clarification  be  made  of  the  regulation 
estabhshing  an  exemption  from 
reporting  under  section  304  for  any 
"continuous  release"  of  an  extremely 
hazardous  substance  or  CERCLA 
hazardous  substance.  Several 
commenters  cited  the  Conference  report 
on  the  Superfund  Amendments  and 
Reauthorization  Act  which  states 
"releases  which  are  continuous  or 
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frequently  recurring  and  do  not  require 
reporting  under  CERCLA  are  not 
required  to  be  reported"  under  section 
304.  (H.R.  Rep.  No.  963,  99th  Cong.  2d 
Sess,  at  285  (1986)) 

Section  103(f)  of  CERCLA  provides 
relief  from  the  reporting  requirements  of 
section  103(a)  for  a  release  of  a 
hazardous  substance  that  is  continuous 
and  stable  in  quantity  and  and  rate. 
(Instead,  continuous  releases  are  subject 
to  annual  reporting  under  section  103(f)). 
As  discussed  in  section  III  above,  EPA 
agrees  that  this  exemption  from 
immediate  release  notification  should 
apply  to  SARA  section  304  to  the  same 
extent  that  such  releases  are  not  subject 
to  reporting  under  CERCLA  section 
103(a)  and  clarifies  the  regulation  today 
to  that  effect.  Thus,  "continuous 
releases"  which  require  annual  reporting 
under  section  103(f)  of  CERCLA  rather 
than  immediate  reporting  under  section 
103(a)  are  not  subject  to  reporting  under 
section  304  of  SARA.  Unlike  CERCLA 
section  103,  however,  there  is  no 
provision  for  alternative  annual 
reporting  under  section  304.  {Some 
continuous  releases  will  be  subject  to 
annual  reporting  under  section  313  of 
SARA.)  In  addition,  because 
"statistically  significant  increases"  from 
a  "continuous  release"  must  be  reported 
as  an  episodic  release  under  CERCLA 
section  103(a),  such  releases  must  also 
be  reported  under  SARA  section  304. 
Any  clarifications  or  regulations 
interpretating  "continuous"  or 
"statistically  significant  increases" 
releases  under  CERCLA  section  103(f) 
will  also  apply  to  SARA  section  304. 

One  commenter  noted  that  some 
power  plants  without  federal  permits 
may  daily  exceed  RQ  levels  for  some 
extremely  hazardous  substances  such  as 
SO2  or  SO3.  The  commenter  desired  a 
clarification  of  the  intent  of  EPA  on  this 
matter.  Since  such  substances  are  non- 
CERCLA  hazardous  substances, 
reporting  is  not  necessary  as  pursuant  to 
CERCLA.  In  addition,  such  releases 
need  not  be  reported  if  they  qualify  as 
"continuous"  or  "federally  permitted 
releases"  under  CERCLA  as  discussed 
above.  "Statistically  significant 
increases"  would  be  subject  to  section 
304  reporting. 

One  commenter  stated  that  a  variance 
procedure  is  needed  in  the  section  304 
requirement  to  exclude  or  otherwise 
exempt  upset  conditions  and  baseline 
conditions  under  normal  operations. 
EPA  disagrees  because  upset  releases 
are  episodic  and  precisely  the  type  of 
release  intended  to  be  reported  under 
Title  III.  "Baseline  conditions"  are 
exempt  only  if  "continuous"  or 
"federally  permitted."  The  fact  that  a 
release  can  be  predicted  from  an  upset 


situation  or  periodically  from  normal 
operations  would  exempt  virtually  all 
releases  from  all  facilities  from  ever 
reporting,  since  most  releases  occur 
from  either  normal  operations  or  upset 
conditions. 

iv.  Exclusion  of  Certain  Types  of 
Waste  and  Facilities  Under  Section  304. 
One  commenter  asked  for  an 
interpretation  of  "release"  that  would 
not  include  any  disposal  of  hazardous 
waste  or  solid  waste,  if  disposal  is 
perfcMmed  according  to  the  permitting 
and  other  relevant  requirements  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  or  the  Toxic  Substances 
Control  Act  (TSCA),  or  other  applicable 
federal  or  State  law. 

Disposal  of  hazardous  substances  at  a 
disposal  facility  in  accordance  with  EPA 
regulations  is  not  subject  to  CERCLA 
notification. 

Regardless  of  the  outcome  of  that 
decision,  it  is  important  to  note  that 
spills  and  accidents  occurring  during 
disposal  and  outside  of  the  approved 
operation,  that  result  in  reportable 
releases  of  extremely  hazardous 
substances  or  CERCLA  hazardous 
substances,  must  be  reported  to  the 
State  emergency  response  commission 
and  local  emergency  planning 
committee  as  well  as  to  the  National 
Response  Center.  In  addition,  PCB 
releases  of  an  RQ  or  more  from  a  TSCA- 
approved  facility  (as  opposed  to 
disposal  into  such  a  facility),  must  be 
reported  under  section  304  (and  to  the 
National  Response  Center). 

The  RCRA  disposal  issue  is  similar  to 
PCB  disposal  under  TSCA.  In  a  final  rule 
issued  in  April  1985,  EPA  determined 
that  where  the  disposal  of  wastes  into 
permitted  or  interim  status  facilities  is 
properly  documented  through  the  RCRA 
manifest  system  and  RCRA  regulations 
are  followed,  notification  under 
CERCLA  does  not  provide  a  significant 
additional  benefit  as  long  as  the  facility 
is  in  substantial  compliance  with  all 
applicable  regulations  and  permit 
conditions.  However,  spills  and 
accidents  occurring  during  disposal  that 
result  in  releases  of  reportable 
quantities  of  hazardous  substances  must 
be  reported  to  the  National  Response 
Center  under  CERCLA  §  103.  50  FR 
13481  (April  4, 1985).  EPA  believes  that 
the  lame  rationale  applies  to  section 
304.  Thus,  no  notification  of  proper 
disposal  into  such  RCRA  facihties  is 
required  under  today's  rule. 

Another  commenter  wanted  to  know 
if  mining  and  mineral  extraction  wastes 
were  exempt  under  section  304.  There  is 
no  such  exclusion  under  section  304  and 
the  release  notification  requirements 
apply  if  the  wastes  are  CERCLA 


hazardous  substances  or  extremely 
hazardous  substances. 

V.  Releases  from  Facilities  Not 
Handling  "Hazardous  Chemicals". 
Several  commenters  requested  that 
since  certain  chemicals  at  research 
laboratories  are  exempt  from  the 
definition  of  "hazardous  chemicals"  and 
thus  exempt  from  release  notification 
requirements  under  section  304,  that  this 
exclusion  be  extended  to  section  302 
planning  requirements. 

SARA  defines  "hazardous  chemical" 
under  section  311.  Under  section  311(e) 
"any  substance  to  the  extent  it  is  used  in 
a  research  laboratory  or  a  hospital  or 
other  medical  facility  under  the  direct 
supervision  of  a  technically  qualified 
individual"  is  excluded  from  the 
definition  of  "hazardous  chemical." 
Section  304  of  SARA  also  states  that 
releases  of  extremely  hazardous 
substances  and  CERCLA  substances  are 
reportable  under  section  304  only  when 
from  a  facility  where  hazardous 
chemicals  are  produced,  used,  or  stored. 
However,  because  the  planning 
requirements  are  not  tied  in  any  way  to 
"hazardous  chemicals,"  the  "hazardous 
chemical"  exclusion  of  section  304  does 
not  extend  to  section  302. 

In  addition,  for  emergency  notification 
purposes  under  section  304,  if  a  release 
of  an  extremely  hazardous  substance  or 
CERCLA  substance  exceeds  the 
reportable  quantity  and  occurs  on  a 
facility  that  produces,  uses,  or  stores  a 
"hazardous  chemical,"  the  facility 
owner  or  operator  must  notify  the 
required  parties.  Accordingly,  the 
research  laboratory  is  exempt  from 
section  304  emergency  notification  only 
ilno  hazardous  chemicals  are  present  at 
the  facility,  other  than  those  used  at  the 
laboratory  under  the  direct  supervision 
of  a  technically  qualified  individual. 

vi.  Other  Exemptions  from  Section  304 
Reporting.  Section  304(a)  applies  to 
releases  which  require  notification 
under  section  103(a)  of  CERCLA  or,  for 
substances  which  are  not  "hazardous 
substances"  under  CERCLA,  releases 
which  "occur  in  a  manner  which  would 
require  notification  under  section 
103(a)"  of  CERCLA.  As  indicated  above, 
"continuous"  releases  as  defined  under 
section  103(f)  do  not  require  immediate 
release  reporting  under  section  103(a) 
except  for  "statistically  significant 
increases."  Because  such  releases  do  not 
"occur  in  a  manner"  which  requires 
immediate  release  reporting  under 
section  103(a)  of  CERCLA,  they  are  also 
not  reportable  under  section  304  of 
SARA. 

In  addition,  there  are  other  types  of 
releases  which  are  not  reportable  under 
section  103(a)  of  CERCLA.  For  instance. 
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EPA  has  been  asked  whether  the 
apphcation  of  pesticide  products  by  an 
agricultural  producer  constitutes  a 
reportable  release  under  section  304. 
The  application  of  a  registered  pesticide 
generally  in  accordance  with  its  purpose 
is  exempt  from  section  103(a) 
notification  under  section  103(e)  of 
CEROLA.  Because  such  releases  are  not 
reportable  under  section  103(a)  of 
CERCLA,  they  are  also  exempt  from 
release  reporting  under  section  304(a)  of 
SARA,  and  EPA  has  clarified  the  release 
reporting  regulations  to  include  this 
exemption.  Similarly,  section  101(22)  of 
CERCLA  excludes  several  types  of 
releases  from  the  definition  of  "release" 
and  thus  from  release  reporting  under 
CERCLA  section  103(a).  These  releases, 
which  include  emissions  from  engine 
exhaust,  certain  nuclear  material 
releases,  and  the  normal  application  of 
fertilizer,  are  also  excluded  from  release 
notification  under  section  304  of  SARA. 

With  respect  to  other  exemptions,  one 
commenter  requested  that  section  304  be 
clarified  to  indicate  whether  the 
CERCLA  "petroleum  exclusion"  applies 
to  release  reporting  under  Title  III.  The 
commenter  felt  that  since  "petroleum, 
including  crude  oil  or  any  fraction 
thereof  is  exempt  from  reporting  under 
section  103  of  CERCLA,  it  should  also  be 
exempt  from  reporting  under  section  304 
of  SARA. 

However,  "petroleum"  is  exempted 
generally  from  CERCLA  responsibilities 
since  it  is  excluded  from  the  definition 
of  a  "hazardous  substance"  under 
section  101(14)  and  "pollutant  or 
contaminant"  under  section  101(33)  of 
CERCLA.  Because  no  such  exclusion 
exists  under  Title  III,  if  extremely 
hazardous  substances  are  present  in 
petroleum,  those  substances  are  subject 
to  applicable  emergency  planning  and 
release  notification  requirements  under 
Title  m. 

One  commenter  felt  that  particulates 
and  other  substances  emitted  from 
power  plants  should  be  exempt  from 
§  300.94  (now  \  355.40)  emergency 
release  notification  requirements. 

Such  a  release  is  exempt  from  S  355.40 
if  it  is  "federally  permitted"  as  defined 
under  Section  101(10)  of  CERCLA. 
"continuous"  as  defined  under  section 
103(f)  of  CERCLA  or  confined  within 
the  site.  As  mentioned  before,  the 
Agency  is  currently  developing 
regulations  defining  "federally 
permitted"  and  "continuous  releases." 
Such  rules  and  interpretations  will  also 
apply  to  release  notification  under  Title 
III. 

vii.  Mixtures.  With  regard  to  facilities 
which  produce,  use.  or  store  mixtures, 
one  commenter  stated  that  this  kind  of 
facility  should  be  exempt  from  section 


302  notification  requirements  if  the 
extremely  hazardous  substance 
component  information  is  not  available 
on  the  MSDS  provided  by  the 
manufacturer.  EPA  disagrees.  If  the 
facility  which  produces,  uses,  or  stores 
mixtures  knows  or  reasonably  should 
know  the  components  of  the  mixture, 
the  facility  owner  or  operator  must 
notify  under  section  302  if  the  extremely 
hazardous  substance  component  is  more 
than  one  percent  eind  more  than  the 
TPQ.  The  facility  owner  or  operator  is 
not  under  an  obligation,  however,  to 
inquire  of  the  manufacturer  the 
components  of  the  mixture.  Section  IV. 
F.3  below  discusses  the  one  percent  de 
minimis  limit  of  extremely  hazardous 
substances  in  mixtures  for  purposes  of 
determining  quantities  applicable  to  the 
threshold  planning  quantities. 

The  same  commenter  believes  that  the 
de  minimis  concept  should  also  be 
applied  in  the  determination  of 
emergency  release  notification.  EPA 
disagrees,  since  the  de  minimis  quantity 
was  set  in  place  for  threshold  quantities 
simply  to  make  the  calculation  of  the 
total  amount  of  extremely  hazardous 
substances  on  a  facility  more 
straightforward  for  planning  purposes. 
The  more  dilute  an  extremely  hazardous 
substance  is.  the  more  difficult  it  is  to 
identify  the  substance  in  a  mixture  and 
the  less  likely  to  be  released  in  a  large 
quantity.  For  release  reporting,  however, 
the  "de  minimis"  is  the  RQ  because  the 
extremely  hazardous  substance  is 
afready  in  the  environment  potentially 
doing  harm.  But  whether  or  not  the  RQ 
is  exceeded  depends  on  the  amount  of 
the  substance  in  the  mixture,  if  known. 
This  is  the  CERCLA  "mixture"  rule.  See 
April  4. 1985  RQ  rule  (50  FR  13463). 

4.  Section  304  Transportation  Issues 

One  commenter  asked  how  an 
important  carrier  will  know  if  he/she  is 
carrying  an  extremely  hazardous 
substance.  First,  EPA  notes  that  the 
definition  of  facility  in  Title  III  does  not 
cover  transportation  facihties  with 
respect  to  facility  planning  notification 
and  participation  under  section  302. 
However,  local  communities  should  take 
into  account  the  local  routes  on  which 
extremely  hazardous  substances  will  be 
transported  in  developing  their 
emergency  response  plans. 

Second,  the  definition  of  facility  does 
cover  some  transportation  facilities  for 
purposes  of  release  notification  under 
section  304.  However,  because  section 
329  defines  "facility"  to  include  only 
"motor  vehicles,  rolling  stock,  and 
aircraft."  vessels  are  not  subject  to 
section  304.  Third,  with  respect  to  the 
degree  of  knowledge  required,  section 
304  does  not  specify  the  degree  of 


knowledge  required  for  release 
reporting,  or  even  that  any  knowledge  is 
required.  However,  because  of  the  close 
relationship  between  section  304  of 
SARA  and  section  103  of  CERCLA,  EPA 
interprets  section  304  to  require  the 
same  degree  of  knowledge  as  required 
under  CERCLA  section  103.  Neither 
section  103  of  CERCLA  or  section  304  of 
SARA  impose  separate  monitoring  or 
testing  requirements  on  facility  owners 
and  operators. 

One  commenter  asked  if  the  release 
regulations  apply  differently  to  foreign 
flag  carriers  as  opposed  to  domestic 
carriers.  As  noted  above,  ships  are  not 
covered  under  section  304. 

One  commenter  requested 
clarification  of  the  responsibility  of 
transportation  operators  in  the  event  of 
a  spill  or  release  of  extremely  hazardous 
substances  or  CERCLA  substances. 
Although  owners/ operators  of 
transportation  facilities  are  not  required 
to  notify  State  and  local  authorities  with 
regard  to  section  302  contingency 
planning,  they  are  required  to  report 
releases  under  section  304. 

With  regard  to  stationary  facilities. 
Section  304  requires  owners  and 
operators  to  report  releases  to  the  local 
emergency  planning  committee  and  to 
the  State  emergency  response 
commission.  Owners  and  operators  of 
transportation  facilities  under  section 
304  are  allowed  to  call  the  911 
emergency  number  in  lieu  of  calling  the 
State  commission  and  local  committee, 
or  in  the  absence  of  a  911  number,  the 
operator.  The  rationale  for  this  separate 
reporting  is  that  transportation 
operators  on  the  road  may  very  well  not 
know  the  telephone  numbers  of  the 
relevant  State  and  local  entities.  If  the 
transportation  operator  is  in  a 
community  which  has  a  generic 
emergency  number  rather  than  911,  the 
generic  numt>er  should  be  used  instead 
of  911.  Note  that  if  the  release  is  of  a 
CERCLA  hazardous  substance,  a  call  to 
the  National  Response  Center  is  also 
required.  Local  committees  should 
consider  training  ail  personnel 
responsible  for  receiving  telephone 
notice  of  such  a  release,  so  that  proper 
notification  procedures  will  be 
maintained. 

One  commenter  asked  if  section  304 
release  notification  requirements  apply 
to  pipelines,  barges,  and  other  vessels  as 
well  as  to  other  transportation  facilities. 
Section  327  of  SARA  states  that  Title  III 
does  not  apply  to  the  transportation  of 
any  substance  or  chemical,  including 
transportation  by  pipeline,  except  as 
provided  in  section  304.  Section  304 
requires  notification  from  facilities  of 
releases  of  extremely  hazardous 
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substances  and  CERCLA  hazardous 
substances.  The  word  "facility"  is 
defined  in  section  329  to  mean 
stationary  items,  which  would  include 
pipelines.  The  definition  also  includes, 
for  purposes  of  section  304,  motor 
vehicles,  rolling  stock,  and  aircraft. 
Because  barges  and  other  vessels  are 
not  included  in  the  definition  of 
"facility."  they  are  not  subject  to  section 
304  reporting  requirements. 

Another  commenter  asked  when  and 
where  an  air  carrier  should  report  a 
release.  For  instance,  should  he/she 
report  the  release  to  the  State  where  the 
release  occurred  or  wait  until  the  airport 
of  destination  to  report?  EPA  believes 
that  since  aircraft  should  always  have 
radio  communication  capabilities,  the 
report  should  be  given  to  the  State(s) 
likely  to  be  affected  by  the  release  as 
soon  as  possible  after  release.  Reporting 
the  release  on  arrival  at  the  destination 
will  not  necessarily  enable  the  provision 
of  timely  emergency  response  to  the 
affected  areas. 

5.  The  Mechanics  of  Section  304 
Reporting 

One  commenter  stated  that  section 
304  notification  should  go  to  the  local 
emergency  planning  committee  only, 
rather  than  to  the  local  emergency 
planning  committee  and  the  State 
emergency  response  commission. 
Section  304  requires  notification  to  both 
entities. 

One  commenter  stated  that  section 
304  release  notification  requirements 
should  apply  to  reporting  to  the  National 
Response  Center  under  CERCLA  section 
103  as  well  as  to  State  and  local 
authorities.  Although  many  releases 
subject  to  section  304  reporting 
requirements  are  also  subject  to 
reporting  requirements  under  CERCLA 
section  103.  no  reporting  to  the  National 
Response  Center  is  currently  required 
for  the  256  extremely  hazardous 
substances  which  are  not  "hazardous 
substances"  under  CERCLA.  EPA 
intends  to  designate  these  256  extremely 
hazardous  substances  as  "hazardous 
substances"  under  CERCLA  section  102. 
At  that  time,  releases  of  such  substances 
will  also  become  reportable  to  the 
National  Response  Center  under 
CERCLA  section  103. 

One  commenter  believes  that  the 
telephone  notification  to  the  National 
Response  Center  under  CERCLA  section 
103  should  suffice  for  the  new 
requirements  under  SARA  section  304. 
The  commenter  feels  that  the 
requirement  to  call  the  State  and  local 
authorities  is  too  much  of  a  burden 
when  added  to  the  existing  CERCLA- 
required  call  to  the  National  Response 
Center.  EPA  disagrees.  The  basic 


purpose  behind  the  emergency  planning 
and  notification  requirements  of  Title  III 
is  to  protect  the  public  in  the  event  of 
dangerous  chemical  releases  through  the 
establishment  of  local  and  State 
emergency  response  capability.  Because 
State  and  local  participation  for 
effective  and  timely  emergency  response 
is  ceDtral  to  Tide  III.  these  entities  must 
be  alerted  to  potentially  dangerous 
chemical  releases.  Thus,  telephone 
notification  to  the  federal  government 
along,  through  the  National  Response 
Center,  does  not  meet  the  intent  of  the 
statute. 

Three  commenters  requested  a 
simplification  in  words  or  chart  of  the 
various  requirements  for  release 
notification  under  section  103  of 
CERCLA  and  section  304  of  SARA. 
CERCLA  section  103  concerns  reporting 
requirements  for  releases  of  "hazardous 
substances"  as  defined  under  section 
101(14)  of  CERCLA.  Under  section  103  of 
CERCLA,  a  release  of  a  hazardous 
substance  in  an  amount  equal  to  or  in 
excess  of  its  RQ  which  is  not  otherwise 
exempted  under  CERCLA.  must  be 
repotted  to  the  National  Response 
Center.  SARA  section  304  provides  a 
similar  reporting  requirement  for 
releases  of  hazardous  substances  as 
defined  under  section  304  as  well  as 
releases  which  require  notification 
under  CERCLA  section  103.  However, 
reporting  under  section  304  must  be 
given  by  the  owner  or  operator  of  a 
facility  to  the  community  emergency 
coordinator  for  the  local  emergency 
planning  committee  and  to  the  State 
eme^ency  plaruiing  commission  rather 
than  the  National  Response  Center 
under  CERCLA  section  103. 

With  respect  to  transportation  of  a 
substance  subject  to  the  requirements  of 
section  304  or  storage  incident  to  such 
transportation,  owners  and  operators 
may  call  the  911  emergency  number  in 
lieu  of  calling  the  State  commission  and 
local  committee,  or  in  the  absence  of  a 
911  number,  may  call  the  operator.  The 
rationale  for  this  separate  reporting  is 
that  transportation  operators  on  the 
road  may  very  well  not  know  the 
telephone  numbers  of  the  relevant  State 
and  local  entities.  If  the  transportation 
operator  is  in  a  community  which  has  a 
generic  emergency  number  rather  than 
911.  the  generic  number  should  be  used 
instead  of  911.  Note  that  if  the  release  is 
of  a  CERCLA  hazardous  substance,  a 
call  to  the  National  Response  Center  is 
also  required. 

Further,  EPA  intends  to  designate 
under  section  102  of  CERCLA  all 
extremely  hazardous  substances  which 
are  not  already  defined  as  "hazardous 
substances"  under  section  101(14]  of 
CERCLA.  The  designation  will  include 


all  256  extremely  hazardous  substances 
that  are  not  presently  "hazardous 
substances"  under  CERCLA.  At  that 
time,  any  substance  requiring  local  and 
State  release  reporting  under  section  304 
of  SARA  will  also  require  reporting  to 
the  National  Response  Center  under 
section  103.  In  addition,  the  extremely 
hazardous  substances  will  continue  to 
trigger  contingency  planning 
requirements  in  addition  to  release 
reporting. 

With  regard  to  the  contents  of  the 
required  notification  under  SARA 
section  304  and  CERCLA  section  103, 
the  required  contents  of  section  304 
emergency  notification  is  set  out  in 
S  355.40  (formeriy  §  300.94).  Although 
section  103(a)  of  CERCLA  does  not 
specify  the  contents  of  release 
notification,  the  information  necessary 
under  section  103(a)  for  potential  federal 
response,  e.g.,  type  of  substance  and 
nature,  location,  and  effects  of  the 
release,  should  not  differ  for  any 
practical  purpose  from  the  content  of  the 
notice  specified  under  section  304. 

Section  304  also  requires  follow-up 
written  emergency  notice  to  the  State 
emergency  response  commission  and 
the  local  emergency  planning  committee. 
The  content  of  this  notice  is  set  out  in 
S  355.40  (formerly  §  300.94). 

6.  The  Contents  of  Section  304  Notices 

Two  conunenters  believe  that  the 
CERCLA  and  Title  III  telephone 
notification  should  include  the  same 
basic  information,  such  as  whether  the 
incident  is  still  ongoing,  abatement 
actions  by  whatever  entities,  cause  and 
injuries  in  the  incident  if  known,  amount 
spilled,  etc.  The  required  contents  of  the 
emergency  notification  was  set  out  in 
the  interim  final  rule,  and  is  republished 
in  today's  rule.  The  Agency  does  not 
believe  that  the  notification  specified  in 
Section  304  and  today's  rule  should  vary 
from  the  CERCLA  notification  in  any 
significant  way. 

One  commenter  believes  that  the  final 
rule  should  include  guidance  on  how  to 
report  information  on  "known  or 
anticipated  .  .  .  health  risks"  under 
SARA  section  304(b)(2)(F)  (immediate 
report)  and  304(c)(2)  (follow-up  report). 
At  the  same  time,  the  commenter  stated 
that  since  general  health  information  is 
already  given  on  a  "material  safety  data 
sheet"  (MSDS)  for  the  chemical,  then  an 
indication  that  "severe  adverse  health 
effects  may  be  expected"  should  suffice. 
EPA  disagrees.  The  health  information 
contained  in  an  MSDS  is  general  and 
will  not  be  specific  enough  to  be  of  use 
to  health  professionals,  especially  if  the 
chemical  name  is  confidential  on  the 
MSDS. 
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One  commenter  stated  that  the 
requirement  regarding  the  inclusion  of 
any  known  or  anticipated  health  ejects 
associated  with  the  release  is  a  mistake 
since  anticipating  health  effects  is 
speculative  at  best  and  the  release 
report  should  stick  to  fact,  not 
speculation. 

EPA  disagrees.  The  inclusion  of  this 
requirement  in  the  interim  final  rule,  and 
today's  rule,  is  based  on  the  contents  of 
the  notice  specified  in  section  304(b)(2) 
of  SARA. 

Several  commenters  wrote  to  the 
Agency  regarding  the  written  follow-up 
emergency  notice. 

One  commenter  stated  that  the 
written  report  should  include  where  the 
incident  took  place  and  the  cause  of  the 
accident,  to  be  consistent  wnth  CERCLA 
and  RCRA.  EPA  believes  that  the 
location  of  the  release  is  always 
essential  for  emergency  response 
purposes  and  should  be  identified  in  any 
release  notification  under  section  304. 

One  commenter  believes  that  the 
written  notification  requirements  should 
also  include  results  of  a  facility's 
inspection.  The  inspection  specifies  the 
preventive  measures  to  be  applied  to 
prevent  future  releases.  EPA  agrees  that 
this  may  be  an  effective  preventive  tool 
but  has  not  made  this  information  a 
requirement  for  release  reporting.  State 
and  local  governments  may  wish  to 
require  such  information.  In  addition,  a 
release  prevention  program  under 
CERCLA  will  require  a  releaser  who  has 
more  than  a  specified  number  of 
releases  of  a  certain  hazardous 
substance,  or  releases  in  certain 
quantities  above  the  RQ,  to  report  in 
writing  to  EPA  and  to  the  State  the 
specific  steps  that  are  being  taken  to 
prevent  reoccurrence  of  the  release. 

The  same  commenter  felt  that  written 
follow-up  information  should  go  not  only 
to  the  local  planning  committee  but  also 
to  the  State  commission  and  to  the  State 
environmental  agency.  Section  304(c)  of 
SARA  mandates  that  follow-up 
notification  go  to  the  same  entities  that 
received  the  initial  oral  notification,  i.e., 
the  State  commission  and  the  local 
committee.  State  environmental 
agencies  may  request  the  information.  In 
addition,  in  most  cases,  environmental 
agencies  will  be  represented  on  the 
commission  and  therefore  the 
information  will  be  available  to  them. 

C.  Criteria  Used  to  Identify  Extremely 
Hazardous  Substances 

1.  Toxicity  Criteria 

a.  Narrowness  of  Criteria.  Several 
commenters  suggested  the  need  to 
broaden  the  selection  criteria  to  include 
other  health  effects  that  may  result  from 


short-term  exposures.  The  commenters 
contend  that  Congress  intended  the 
Agency  to  take  these  other  toxic  effects 
into  account  in  developing  a 
comprehensive  approach  to  emergency 
planning. 

The  Agency  agrees  with  the 
commenters  that  the  intent  of  Congress 
is  to  include  substances  that  cause  both 
short-term  and  long-term  health  effects 
following  short-term  exposure.  Under 
the  Chemical  Emergency  Preparedness 
Program,  it  was  the  Agency's  intent  to 
take  into  account  all  toxic  effects  to 
humans  that  may  be  associated  with 
short-term  exposure  to  chemicals. 
However,  a  review  of  available  data 
indicated  limited  information  on  other 
effects  resulting  from  short-term 
exposures  to  airborne  substances.  In 
addition,  generally  accepted  methods  of 
extrapolating  data  on  health  effects 
resulting  from  multiple  or  long-term 
exposure  to  indicate  effects  that  may 
result  from  short-term  exposure  are  not 
available.  Comments  were  requested  in 
the  proposed  rule  on  how  chronic  and 
other  health  effects  from  short-term 
exposures  could  be  incorporated  into 
criteria  for  the  list.  The  commenters  had 
no  specific  suggestions  for  such  criteria. 
In  the  future,  the  Agency  intends  to 
consider  the  development  of  additional 
toxicity  criteria  for  acute  non-lethal  and 
chronic  effects  due  to  short-term 
exposure.  In  the  meantime,  EPA  agrees 
that  substances  cannot  be  deleted  from 
the  extremely  hazardous  substances  list 
until  the  Agency  can  evaluate  non-acute 
toxic  effects  from  short-term  exposure  to 
these  substances. 

b.  Oral  and  Dermal  Toxicity  Data. 
Comments  were  received  concerning  the 
Agency's  inclusion  of  oral  and  dermal 
lethality  values  in  addition  to  inhalation 
toxicity  data  to  identify  air  toxicants  as 
opposed  to  relying  only  on  inhalation 
toxicity  data.  Some  commenters 
expressed  support  for  the  Agency's 
position,  while  others  suggested  that  the 
use  of  such  data  is  inappropriate  or 
should  be  modified.  The  Agency  is  using 
acute  lethality  data  from  the  oral, 
dermal,  and  inhalation  routes  in  order  to 
identify  chemicals  with  high  Inherent 
toxicity.  Consideration  of  inhalation 
data  only  would  lead  to  the  omission  of 
many  chemicals  for  which  there  may  be 
no  inhalation  studies;  if  these  chemicals 
are  highly  toxic  by  oral  or  dermal 
administration,  the  Agency  believes 
they  may  be  potentially  hazardous  via 
the  inhalation  route  and  should  be  so 
identified.  Other  organizations  such  as 
the  European  Economic  Community  and 
the  World  Bank  agree  that  these  data 
should  be  used  in  identifying  acutely 
toxic  chemicals.  Based  on  these  reasons. 


the  Agency  is  retaining  the  use  oi  orai 
and  dermal  lethality  values. 

c.  Use  of  LClo  and  LDlo  Data.  In  the 
absence  of  median  lethal  concentration 
or  doses  (LCm  or  LDu]  data,  lowest 
lethal  concentration  or  dose  (LCu)  or 
LDu))  data  were  used  to  identify 
extremely  hazardous  substances. 
Several  commenters  questioned  the  use 
of  such  data.  Other  commenters 
suggested  that  when  such  data  are  used, 
they  should  be  evaluated  more 
stringently  than  LDm  or  LCm  data  and 
lower  criteria  values  should  be 
specified.  Even  with  the  amount  of 
animal  acute  lethality  data  that  is 
available,  there  are  chemicals  for  which 
there  are  no  standard  acute  lethality  test 
data.  LCu)  and  LDlo  values  may  be  more 
variable  than  those  provided  from 
median  lethality  tests,  but  for  the 
purposes  of  screening  large  numbers  of 
chemicals,  it  is  deemed  necessary  to 
provide  a  second  level  screening  tool  in 
preference  to  missing  potentially  toxic 
chemicals  because  chemicals  are  not 
adequately  tested.  Because  there  is  no 
quantitative  basis  for  comparison  of 
LClo  end  LDlo  values  with  LCm  or  LDm 
values,  it  is  not  possible  to  develop 
additional  criteria  levels  for  these 
values.  At  present,  for  the  purposes  of 
identifying  highly  toxic  chemicals,  the 
Agency  will  continue  to  treat  LClo  and 
LDlo  data  in  the  same  manner  as  the 
LCm  and  LDm  data  in  the  absence  of  the 
latter.  Currently,  approximately  ten 
percent  of  the  total  number  of  chemicals 
on  the  list  have  been  identified  based  on 
LClo  or  LDlo  data. 

d.  Exposure  Time.  Several 
commenters  questioned  the  use  of 
inhalation  toxicity  data  based  on  any 
reported  exposure  times  of  up  to  eight 
hours  or  with  no  reported  exposure  time. 
Acute  inhalation  toxicity  test  results 
depend  upon  the  concentration  of  the 
chemical  in  air  and  the  duration  of  the 
exposure  periods.  Because  of  this,  LCm 
and  LClo  values  for  a  chemical  may 
vary  depending  upon  how  long  the 
animals  were  exposed  to  the  substance. 
The  Agency  chose  to  make  maximum 
use  of  available  acute  toxicity  data  to 
screen  for  acutely  toxic  chemicals  and. 
therefore,  chose  to  use  LCm  and  LClo 
values  with  exposure  periods  up  to  eight 
hours  or  with  no  reported  exposure 
period.  The  Agency  believes  that  this 
conservative  approach,  which  might 
identify  more  chemicals  than  would  be 
found  using  a  specified  period  such  as 
four  hours  as  a  cut-off  time,  is  in 
accordance  with  the  intent  of  Congress 
to  protect  public  health  and  safety.  In 
the  absence  of  other  data,  and 
considering  the  general  relationship  of 
LCm  and  LClo  values,  it  is  believed  that 
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such  substances  represent  potential 
hazards  as  acutely  toxic  chemicaU. 
Additionally,  there  is  no  available 
scientifically  accepted  method  to  adjust 
data  from  varying  exposure  times  to 
obtain  a  normalized  value.  The  Agency 
is  therefore  not  making  such  an 
adjustment 

e.  Use  of  Animal  Data.  Several 
commenters  were  concerned  with  the 
use  of  animal  data  to  identify  extremely 
hazardous  substances  potentially 
harmful  to  homans.  They  believed  that 
human  data  should  be  used  in 
preference  to  animal  data  when 
available  and  that  animal  data  should 
be  further  evaluated  to  determine  its 
appUcability  to  humans.  The  Agency  has 
chosen  to  use  data  from  the  most 
sensitive  mammalian  species  because 
present  state-of-the-science  does  not 
allow  prediction  of  the  species  that  is 
the  appropriate  surrogate  for  humans  for 
a  given  chemical.  The  human  population 
is  very  heterogeneous  and,  in  fact, 
comprises  many  subpopulations  with 
varying  degrees  of  sensitivity  to  the 
toxicity  of  a  chemical.  One  of  the  main 
principles  supporting  all  animal  toxicity 
testing  is  that  the  biological  activity  of 
chemicals  as  reflected  in  toxic  effects  in 
animals  can  also  lead  to  toxic  effects  in 
humans.  Ideally,  all  toxicity  tests  should 
be  conducted  with  an  animal  species/ 
strain  which  most  accurately  reflects  the 
toxic  response  in  humans.  There  are  no 
data  available,  however,  to  indicate 
which  species  most  accurately  reflects 
the  human  response  for  every  chemical. 
To  obtain  such  data,  extensive 
laboratory  work  on  a  variety  of  species 
would  need  to  be  conducted.  Further, 
only  data  on  toxicity  to  humans  could 
verify  which  is  the  appropriate  species 
for  a  given  chemical.  The  Agency  wil 
retain  the  use  of  data  from  the  most 
sensitive  species  tested  to  screen 
chemicals.  If  data  on  humans  are 
available  for  specific  chemicals,  they 
will  be  evaluated  on  a  case-by-case 
basis. 

2.  Physical/Chemical  Properties 

Several  commenters  suggested  using 
vapor  pressure  and  ability  to  disperse  as 
criteria  to  limit  the  number  of  high- 
boiling  point  liquids  and  solids  on  the 
list.  Consequently,  the  chemicals 
remaining  on  the  list  would  be  those 
with  higher  dispersion  potential.  One 
commenter  suggested  the  publishing  of 
more  than  one  list  of  extremely 
hazardous  substances  based  on 
different  release  and  dispersion 
scenarios.  Several  commenters 
suggested  the  evaluation  of  other 
physical  and  chemical  properties  of 
substances,  such  as  flammability. 


reactivity,  and  coBibustibtlity.  as  criteria 
for  hsting  chemicals. 

Tha  list  of  extremely  hazardous 
substances,  mandated  by  Confess,  is 
presently  based  on  inherent  acute 
toxicity.  Physical  and  chemical 
properties  of  substances  on  the  list  are 
considered  in  estabUshing  the  threshold 
planning  quantities  (see  below),  bat 
these  factors  are  not  used  as  criteria  for 
listing  because  each  chemical  could  be 
handled  at  non-ambient  conditions. 
Because  of  very  variable  conditions,  the 
Agency  believes  it  is  appropriate  to  deal 
with  factors  such  as  ability  to  disperse 
and  physical/chemical  properties  on  a 
site-specific  basis.  Local  emergency 
planning  committees  will  consider  these 
factors  at  the  community  level  when 
assessing  potential  exposure  of 
vulnerable  populations.  EPA  urges 
communities  to  take  all  these  factors 
into  account  to  identify  other  hazardous 
substances  with  which  they  may  be 
concerned  and  to  prioritize  all  such 
substances  in  the  community  for 
emergency  planning. 

The  Agency  does  intend  to  evaluate 
hazards  other  than  toxicity  as  identified 
in  section  302(a)(4]  and  to  develop 
appropriate  criteria  based  on  these 
physical/chemical  properties,  e.g., 
flammability,  for  revising  the  Hst  of 
extremely  hazardous  substances  in  the 
future.  However,  EPA  has  not 
considered  these  additional  properties 
in  the  context  of  this  rulemaking. 

3.  Us*  of  RTECS 

Several  commenters  were  concerned 
with  the  Agency's  use  of  the  National 
Institute  of  Safety  and  Health's  (NIOSH) 
Registry  of  Toxic  Effects  of  Chemical 
Substances  (RTECS)  Database.  The 
overall  comments  were  that  RTECS  is 
neither  intended  for,  nor  is  it  capable  of, 
being  used  as  a  primary  source  of  health 
data  end  that  the  database  is  not  peer- 
reviewed.  The  present  screening  criteria 
can  be  applied  to  any  experimental 
toxicity  data  on  chemical  substances. 
The  RTECS  data  base  was  used  as  the 
principal  source  of  toxicity  data  for 
identifying  acutely  toxic  chemicals 
because  it  represents  the  most 
comprehensive  respository  of  acute 
toxicity  information  available  with  basic 
toxicity  information  and  other  data  on 
approximately  87,000  chemicals.  It  is 
widely  accepted  and  used  as  a  toxicity 
data  source  by  industry  and  regulatory 
agencies  aUke.  Although  RTECS  itself  is 
not  formally  peer-reviewed,  the  data 
presented  are  from  scientific  literature 
which  has  been  edited  and  in  most 
cases  peer  reviewed  by  the  scientific 
community  before  pnbhcation.  The 
Agency  recognizes  some  limitations 
associated  with  using  this  data  base,  but 


for  the  purpose  of  screening  acute 
toxicity  data.  RTECS  represents  the 
single  best  source  of  information  since  it 
is  the  most  comprehensive  data  source 
available.! 

D.  List  of  Extremely  Hazardous 
Substances 

1.  Changes  to  the  List  in  this  Rule 

a.  Deletions.  In  the  companion 
proposal  to  the  interim  final  rule 
published  on  November  17, 1986,  the 
Agency  proposed  the  deletion  of  40 
chemicals  which  do  not  now  meet  the 
acute  lethality  listing  criteria.  They  no 
longer  meet  the  existing  criteria  because 
new  data  have  recently  become 
available,  existing  data  have  been 
reevaluated,  or  errors  occurred  in  the 
RTECS  data  base.  Several  commenters 
supported  some  or  all  of  the  proposed 
changes;  however,  other  commenters 
challenged  the  deletion  of  these 
chemicals  before  the  Agency  has 
determined  that  they  pose  no  other 
health  hazards  as  a  result  of  a  short- 
term  exposure. 

The  Agency  has  decided  not  to  delete 
any  of  the  40  chemicals  proposed  for 
deletion  at  this  time.  When  the  list  of 
extremely  hazardous  substances  was 
developed  in  1985  (as  the  list  of  acutely 
toxic  chemicals  for  the  voluntary 
Chemical  Emergency  Preparedness 
Program)  It  was  intended  as  an  example 
list.  When  the  list  became  part  of  Title 
III  of  SARA,  the  Administrator  of  EPA 
was  given  the  authority  to  revise  the  list, 
but  only  after  various  criteria  were 
considered.  These  criteria  include  the 
toxicity,  reactivity,  volatility, 
dispersibility,  combustibility  or 
fiammabihty  of  a  substance.  The  section 
302  definition  of  the  term  "toxicity" 
includes  any  short-  or  long-term  health 
effect  which  may  result  from  short-term 
exposure.  Based  on  this  statutory 
provision,  the  Agency  believes  that 
substemces  cannot  be  deleted  from  the 
list  until  EPA  has  taken  into  account  the 
other  (i.e.,  long-term)  health  effects 
resulting  from  a  short-term  exposure  to 
the  substances  at  specified  levels.  The 
criteria  for  determining  such  levels  are 
not  available.  In  the  future,  the  Agency 
intends  to  address  the  development  of 
additional  toxicity  criteria  for  acute  non- 
lethal  and  chronic  effects  due  to  short- 
term  exposure.  Until  these  criteria  are 
available  and  the  forty  chemicals  in 
question  can  be  reassessed,  these 
chemicals  have  been  assigned  the  TPQ 
level  of  lowest  concern,  namely  10,000 
pounds. 

b.  Additions,  bi  the  interim  final  rule, 
the  Agency  proposed  the  addition  of  fiv« 
chemicals  to  the  Ust  and  requested 
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public  comments  on  the  proposed 
additions.  One  comment  was  received 
concerning  urea,  3-(3,4-dichlorophenyl)- 
1-methoxy-l-methyl-.  The  commenter 
believed  that  the  toxicity  of  this 
chemical  did  not  meet  the  criteria  and 
submitted  unpublished  toxicity  data  to 
support  its  claim.  The  Agency  has 
reviewed  the  submitted  data  and  finds 
that  the  chemical  does  not  meet  the 
present  criteria.  Therefore,  the  chemical 
will  not  be  added  to  the  list.  The 
remaining  four  of  these  five  chemicals 
are  added  to  the  list  in  this  rule. 

c.  Additional  Suggested  Changes.  A 
number  of  commenters  recommended 
the  deletion  of  specific  chemicals  from 
the  list  in  addition  to  those  in  the  interim 
final  rule.  As  discussed  above,  the 
Agency  has  decided  not  to  delete  any 
chemical  until  other  health  effects 
resulting  from  short-term  exposure  have 
been  assessed.  Further,  such  deletions 
will  be  accomplished  through 
rulemaking.  One  commenter  suggested 
additions  to  the  list.  The  Agency  will 
take  this  request  under  consideration 
and  any  additions  will  be  proposed  in 
later  rulemaking. 

d.  Radioactive  Materials,  Food, 
Drugs,  and  Cosmetics.  The  Agency 
requested  comments  on  whether 
radioactive  materials  and  chemicals 
used  as  food  additives,  drugs,  and 
cosmetics  should  be  added  to  the  list. 
Such  chemicals  were  not  considered  for 
the  list  if  they  were  not  listed  m  the  1977 
Toxic  Substances  Control  Act  Inventory. 
Commenters  expressed  conflicting 
opinions  as  to  whether  radioactive 
materials  and  the  chemicals  used  in 
foods,  drugs,  and  cosmetics  should  be 
listed.  After  review  of  the  comments,  the 
Agency  has  decided  to  maintain  its 
original  policy  with  respect  to  these 
chemicals  and  thus  will  not  consider 
these  substances  for  addition  to  the  list 
at  this  time. 

E.  Determination  of  Levels  of  Concern 
1.  Use  of  IDLH  Values 

Two  commenters  supported  the  use  of 
the  Immediately  Dangerous  Life  and 
Health  Level  (IDLH)  as  developed  by 
NIOSH  as  the  level  of  concern.  A  third 
commenter  supported  the  use  of  IDLH 
only  as  an  interim  measure.  Two 
commenters  suggested  that  if  the  IDLH 
is  used,  then  appropriate  uncertainty 
factors  should  be  employed.  Another 
commenter  suggested  that  the  Agency 
continue  to  identify  more  appropriate 
alternatives. 

The  Agency  recognizes  that  the  IDLH 
has  some  limitations  as  a  measure  for 
protecting  general  populations.  First,  as 
commenters  pointed  out,  the  IDLH  is 
based  upon  the  response  of  a  healthy. 


male  worker-population  and  does  not 
take  into  account  exposure  of  more 
sensitive  individuals  such  as  the  elderly, 
pregnant  women,  children,  or  people 
with  various  health  problems.  Second, 
the  IDLH  is  based  upon  a  maximum  30 
minute  exposure  period  which  may  not 
be  realistic  for  accidental  airborne 
releases.  Based  on  these  considerations, 
the  Agency  has  identified  the 
development  of  more  appropriate 
chemical  emergency  exposure  levels  for 
the  general  public  as  a  priority. 
However,  at  present,  the  IDLH  value,  or 
an  estimation  of  level  of  concern  based 
on  acute  toxicity  data  for  substances 
that  do  not  have  a  published  IDLH, 
appears  to  be  a  suitable  measure  of 
relative  toxicity  for  use  in  the 
methodology  for  establishing  threshold 
planning  quantities  (see  discussion 
under  F). 

2.  Use  of  Acute  Lethality  Data 

Two  commenters  addressed  the  use  of 
acute  lethahty  data  to  determine  levels 
of  concern.  It  is  the  Agency's  policy  to 
make  maximum  use  of  available  acute 
toxicity  data  not  only  to  identify 
chemicals  for  the  list  but  also  to  serve  as 
the  basis  for  determining  the  levels  of 
concern.  This  approach  enables  the 
Agency  to  develop  levels  of  concern  for 
all  the  chemicals  on  the  list  and  to 
utilize  this  value  as  the  toxicity  ranking 
factor  in  establishing  the  TPQs. 

One  commenter  was  concerned  that 
interchangeable  use  of  LC  and  LD  data 
would  result  in  similar  threshold 
planning  quantities  for  substances  with 
differing  potential  for  harm.  As  the 
threshold  planning  quantities  are  not  a 
measure  of  absolute  risk,  but  rather  a 
trigger  for  facility  reporting,  the  Agency 
will  continue  to  use  both  LC  and  LD 
data.  Further,  these  data  are  not  used 
interchangeably,  as  factors  are  applied 
in  estimating  level  of  concern  to  take 
into  account  differences  between  LC 
and  LD  data. 

Three  commenters  expressed  concern 
over  the  use  of  LCi^  and  LDlo  data 
when  IDLH  and  LCeo  and  LD&o  values 
are  not  available  to  estimate  levels  of 
concern.  Specific  comments  addressed 
the  length  of  LCu)  exposure  time,  the 
need  to  adjust  the  threshold  planning 
quantities  downward  when  LCu)  and 
LDu)  are  used,  and  the  perceived 
inappropriateness  of  using  such  data. 
The  Agency  recognizes  that  these  values 
are  often  derived  from  studies  that  vary 
in  quality.  However,  the  Agency  has 
chosen  to  continue  using  the  LCu)  and 
LDu)  values  in  order  to  calculate  a  level 
of  concern  even  when  the  data  are 
limited.  Factors  are  applied  in  the 
calculation  to  take  into  account  the  fact 


that  these  values  may  be  lower  than 
LC&o  and  LDm  values. 

F.  Threshold  Planning  Quantities 

1.  Methods  Used  to  Establish  Threshold 
Planning  Quantities 

Under  section  302,  if  the  Agency  did 
not  develop  threshold  planning 
quantities  for  each  of  the  402  substances 
on  the  list  of  extremely  hazardous 
substances  within  30  days  after  the  date 
of  enactment  of  Title  111,  then  the 
threshold  planning  quantity  would 
become  two  pounds.  Interim  final 
threshold  planning  quantities  were 
published  simultaneously  with  the 
publication  of  the  list  on  November  17, 
1986.  Any  facility  that  has  one  or  more 
of  the  chemicals  on  the  list  of  extremely 
hazardous  substances  in  quantities  in 
excess  of  the  threshold  planning 
quantity  must  provide  notification  to  the 
State  emergency  response  commission 
by  May  17, 1987.  Because  of  this,  the 
Agency  believes  that  the  two-pound 
threshold  planning  quantity  for  all  402 
substances  would  overwhelm  local 
emergency  planning  efforts  and  would 
not  take  into  account  differences  in 
potential  hazards  posed  by  individual 
substances. 

The  Agency  considered  four  possible 
approaches  for  development  of 
threshold  planning  quantities  and 
Invited  public  comments  on  each  of 
them. 

Approach  1.  Specific  Quantity 
Prediction.  Under  this  approach,  the 
Agency  would  have  determined  the 
specific  quantity  of  each  chemical  that, 
if  accidentally  released  in  a  specified 
situation,  would  result  in  significant 
acute  health  effects  at  a  fixed  distance 
from  the  release  site. 

Approach  2.  Dispersion/Toxicity 
Ranking  Method.  Under  this  approach, 
the  Agency  assigned  chemicals  to 
threshold  planning  quantity  categories 
based  on  an  index  that  accounts  for  the 
toxicity  and  the  potential  to  become 
airborne  of  each  chemical  in  an 
accidental  release.  This  approach  is 
based  on  relative  ranking  and  the 
assignment  of  each  chemical  to  one  of  a 
series  of  threshold  planning  quantity 
categories,  but  does  not  give  a  measure 
of  absolute  risk. 

Approach  3.  Toxicity  Ranking 
Method. 

Under  this  approach,  the  Agency 
would  have  assigned  categories  of 
threshold  planning  quantities  based 
solely  on  a  relative  ranking  of  each 
chemical's  toxicity. 

Approach  4.  Two  Pound  Quantity  for 
AH  Chemicals.  Under  this  option,  the 
default  quantity  mandated  by  Congress 
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of  two  (2]  pounds  wouki  have  been 
used. 

a.  Approach  2.  After  considerable 
analysis,  the  Agency  chose  to  develop 
threshold  planning  quantities  using 
Approach  2  with  modifications  as 
described  below.  Several  commenters 
supported  the  use  of  Approach  2, 
although  some  did  have  a  reservation 
concerning  exclusion  of  hazards  other 
than  acute  lethahty.  Some  commenters 
criticized  the  assumptions  made,  for 
example  that  liquids  should  be  assessed 
at  their  boiling  points.  Some  commenters 
suggested  that  the  threshold  planning 
quantities  should  reflect  the  ability  of 
the  substance  to  be  dispersed  in  air. 
Several  commenters  felt  that  distance 
and  storage  conditions  should  be 
incorporated  into  the  threshold  planning 
quantity  calculation. 

Approach  2  provides  a  basis  for 
relative  measures  of  concern  rather  than 
absolute  values,  and  the  Agency 
continues  to  beheve  that  such  measures 
are  appropriate  for  facility  reporting  for 
emergency  response  planning.  Under 
Approach  2,  the  level  of  concern  for 
each  chemical  is  used  as  an  index  of 
toxicity,  and  physical  state  and 
volatility  are  used  to  assess  its  ability  to 
become  airborne.  The  two  indices  are 
combined  to  produce  a  ranking  factor. 
Chemicals  with  a  low-ranking  factor 
(highest  concern),  based  on  the 
Agency's  technical  review,  are  assigned 
a  quantity  of  one  pound  (see  discussion 
in  2.b.  below).  It  is  believed  that  the  one- 
pound  quantity  represents  a  reasonable 
lower  limit  for  the  most  extremely 
hazardous  substances  on  the  list. 
Chemicals  with  the  highest  ranking 
factors,  indicating  lower  concern,  were 
assigned  a  threshold  planning  quantity 
of  10,000  pounds.  This  enstires  that  any 
facility  handling  bulk  quantities  of  any 
extremely  hazardous  substarvces  would 
be  required  to  notify  the  State 
commission.  Between  the  hmits  of  one 
pound  and  laooo  pounds,  chemicals 
were  assigned  to  intermediate 
categories  of  10, 100,  500  or  1,000  pounds 
based  on  order  of  magnitude  ranges  in 
the  ranking  factors.  T^fie  selection  of  the 
intermediate  categories  was  based  on 
standard  industrial  container  sizes 
between  one  and  10,000  pounds. 

The  Agency  believes  that  Hmited 
State  and  local  resources  should  be 
focused  on  those  substances  that 
potentially  will  cause  the  greatest  harm 
should  an  accidental  rekase  occur.  The 
TPQs  developed  in  Approach  2  meet  the 
objective  such  that  substances  that  are 
most  likely  to  cause  serious  problems 
(extremely  toxic  gases,  sohds  likely  to 
be  readily  dispersed,  or  highly  volatile 
liquids)  have  lower  TPQa  than  those 


that  mi^t  be  toxic  but  are  not  Hkely  to 
be  released  to  the  air  (non-reactive,  non- 
powdered  soHds). 

With  respect  to  commenters  who 
believe  that  other  hazards  shoold  be 
considered,  criteria  presently  are  not 
established  to  assess  hazards  other  than 
acute  lethahty.  However,  EPA  intends  \o 
develop  such  criteria  in  the  future  for 
listing  additional  chemicals  as 
extremely  hazardous  substances.  When 
such  criteria  are  available,  the  Agency 
will  assess  their  appropriateness  for 
consideration  in  calculating  threshold 
plaruiing  quantities  of  chemicala  which 
meet  this  criteria. 

In  response  to  conunents  concerning 
the  assumptions  made  in  calculating 
threshold  planning  quantities,  many  of 
these  assumptions  were  designed  to  be 
consoArative.  Liquids,  for  example,  were 
examined  for  the  degree  of  volatihzation 
expected  from  a  spill  at  both  25  °C  and 
at  the  chemical's  boiling  point.  Since 
many  of  the  extremely  hazardona 
substances  may  be  handled  at 
temperatures  greater  than  ambient,  an 
assessment  of  the  degree  of 
volatilization  at  an  elevated  temperature 
is  appropriate.  Therefore,  the  Agency 
chose  to  evaluate  the  degree  of 
volatilization  expected  at  the  liquid's 
boiling  point  for  ranking  against  gases 
and  powdered  solids.  Actual  site 
conditions  associated  with  the  liquid 
that  influence  the  degree  of 
volatilization  (such  as  spill  area  and 
temperature)  should  be  addressed 
during  conununity  planning  efforts. 

With  respect  to  comments  on  the 
volatilizahon  model  used  by  the  Agency, 
this  model  was  compared  to  other 
available  models  to  calculate  the  vapor 
generation  rate  from  a  hquid  spill.  Some 
of  these  models  include  factors  ^at 
account  for  wind  and  cooling  associated 
with  evaporation.  Results  from  the 
model  used  by  the  Agency  were  of  the 
same  order  of  magnitude  and  within  the 
range  predicted  by  the  other  models 
tested.  An  at^et  of  magnitude  change  in 
the  ranking  factor  of  a  chemical  is 
required  to  change  its  threshold 
planning  quantity.  Therefore,  even 
though  the  simple  model  used  by  the 
Agency  to  estimate  volatilization  does 
not  account  for  wind  or  cooling  effects 
of  evap<K^tion,  it  is  appropriate  for 
purposes  of  ranking  the  chemicals.  The 
Agency  believes  that  Approach  2  does 
accovnt  for  the  abihty  of  an  extremely 
hazardous  substance  to  disperse  by 
considering  a  substance's  physical 
properties.  However,  as  discussed 
below.  Approach  2  has  been  modified  to 
better  reflect  the  dispersibility  of  sotida 
by  including  particle  size  and  wiicther 
the  solid  might  be  handled  in  solution  or 


molten  form  for  calculating  the  threshold 
planning  qruantities.  No  modification  has 
been  made  to  account  for  the  actual 
behavior  of  vapor  or  airborne  particles 
because  of  the  wide  degree  of  variation 
of  site-specific  conditions  that  could 
affect  airborne  dispersion.  The  source 
strength,  meteorology  and  terrain  must 
also  be  considered  with  distance  to 
accurately  accoimt  for  the  degree  of 
dispersioa 

Finally,  EPA  disagrees  with 
commenters  who  felt  that  distance  to 
vulnerable  populations  and  storage 
conditions  should  be  incorporated  into 
TPQ  calculation.  The  inclusion  of 
distance  to  potential  vulnerable 
jjopulations  in  the  threshold  planning 
quantity  calculation  is  inappropriate  as 
site  conditions  vary  greatly.  It  is 
therefore  better  to  consider  distance  at 
the  plarming  stage  at  the  community 
level.  A  forthcoming  technical  guidance 
document  which  will  supplement  the 
NRT  Hazardous  Materials  Planning 
Guide,  wiD  provide  information  on  how 
this  may  be  accomphshed. 

The  Agency  has  decided  that  the  total 
amount  of  a  chemical  present  at  a 
facility  must  be  used  for  judging 
whether  a  threshold  planning  quantity 
has  been  exceeded,  regardless  of 
distance  between  containers  or  the  size 
of  containers.  Storage  conditions  are 
more  appropriately  addressed  at  the 
planning  stage  and  will  also  be 
described  in  the  aforementioned 
technical  guidance  document. 

b.  Sofids-  Threshold  planning 
quantities  for  solids  were  originariy 
calculated  under  the  assumption  that 
they  could  be  completely  dispersed  if  in 
powdered  form.  Several  commenters 
noted  that  the  threshold  ptaiming 
quantities  are  not  appropriate  for  non- 
powdered  non-reactive  solids  since 
they  are  not  likely  to  become  airborne. 
They  argued  that  even  powdered 
materials  which  may  be  dispersed  as 
aerosols  will  rapidly  fall  out  unless  the 
particle  size  is  very  small  and.  thus,  the 
threshold  planning  quantity  should  be 
set  higher  than  10,000  pounds  for  non- 
powdered  non-reactive  solids. 

The  Agency  agrees  that  additional 
factors  should  be  considered  hi 
establishing  the  threshold  plarming 
quantities  for  soHds  since  solids  can 
take  many  forms.  Accordingly,  EPA  haa 
modified  Approach  2,  so  that  the 
threshold  planning  quantity  for  each 
solid  now  applies  only  if  it  is  a  powder 
with  a  particle  size  less  than  100 
microns,  or  it  is  handled  in  solution  or 
molten  form,  or  it  has  a  National  Fire 
Protection  Association  rating  of  2,  3  or  4 
for  reactivity.  If  the  aaiid  does  not  meet 
these  specific  criteria,  the  threshold 
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planning  quantity  will  default  to  10,000 
pounds,  the  highest  TPQ  level.  TTie 
Agency  has  not  raised  the  highest  TPQ 
level  above  10,000  pounds  because  it 
believes  that  any  chemical  present  in 
this  quantity  or  greater,  which  meets  the 
Agency's  criteria  for  an  extremely 
hazardous  substance,  should  be  brought 
to  the  attention  of  the  State  commission 
and  the  local  planning  committee, 
irrespective  of  the  physical  form  of  the 
solid  substance.  This  will  enable 
planning  officials  to  evaluate  such  solids 
and  the  facilities  that  handle  them  on  a 
case-by-case  basis. 

Accordingly,  the  TPQ  calculation  for  a 
solid  applies  only  to  the  fraction  of  the 
total  quantity  of  solid  with  a  particle 
size  less  than  100  microns,  or  in  molten 
form,  or  in  solution.  In  addition,  for 
solids  in  molten  form,  the  amount 
molten  at  any  time  is  multiplied  by  an 
adjustment  factor  of  0^  to 
conservatively  account  for  the  maximum 
volatilization  of  the  spilled  molten 
substance  that  is  likely  to  take  place. 

Thus  the  quantity  applicable  to  the 
threshold  planning  quantity  calculation 
is  the  molten  portion  times  0.3. 

c.  Other  Approaches.  Two 
commenters  discussed  Approach  1.  One 
commenter  considered  that  Approach  1 
was  more  appropriate  than  Approach  2 
for  calculating  chemical-speciflc 
threshold  plaiming  quantities.  The 
assumptions  used  in  Approach  1  were 
numerous  and  could  lead  to  highly 
variable  results.  It  would  be  difficult  to 
choose  the  appropriate  release  scenario 
for  setting  the  threshold  planning 
quantity  from  among  the  many  release 
scenarios  possible  under  Approach  1. 
For  these  reasons  the  Agency  still 
considers  Approach  2  to  be  the  most 
appropriate  for  calculating  threshold 
planning  quantities. 

No  comments  were  received  on 
Approach  3.  Commenters  expressed 
support  for  not  allowing  the  threshold 
planning  quantity  to  default  to  two 
pounds  as  proposed  in  Approach  4. 

2.  Suggested  Reassignments  to  Different 
Threshold  Planning  Quantities 

a.  Threshold  Planning  Quantity 
Adjustments.  Eleven  commenters 
suggested  that  a  total  of  eight  specific 
chemicals  should  have  higher  threshold 
planning  quantities,  and  four  suggested 
that  twelve  should  have  lower  threshold 
planning  quantities.  In  addition  one 
commenter  suggested  that  substances 
used  in  foods,  food  additives,  color 
additives,  drugs,  cosmetics  or  any 
substance  used  in  personal,  family  or 
household  products  should  be  raised  to 
5,000  pounds,  and  another  suggested 
that  two  pounds  for  pesticides  is  too 
low. 


Two  of  the  chemicals  suggested  for 
reassignment  to  higher  threshold 
planning  quantities  are  solids  and  would 
be  subject  to  the  conditions  for  solids  as 
discussed  above.  The  data  used  for 
calculating  threshold  planning  quantities 
has  been  reviewed,  and  threshold 
planning  quantities  were  recalculated  as 
appropriate.  Threshold  planning 
quantities  were  reassigned  based  upon 
new  data  received  by  EPA  showing 
different  physical  properties  or  toxicity 
levels.  The  threshold  planning  quantity 
was  reduced  for  38  substances  based  on 
updated  acute  toxicity  data.  For  the 
same  reason,  12  chemicals  have  higher 
threshold  planning  quantities.  These 
reassignments  are  noted  in  the  list  and 
are  discussed  in  the  technical  support 
documents  available  in  the  public 
docket 

Some  factors  mentioned  by 
commenters  for  consideration  in 
lowering  the  assigned  threshold 
planning  quantities  included  vapor 
pressure  and  toxicity,  both  of  which  are 
included  in  the  present  calculation.  In 
addition,  conmienters  suggested 
reassignment  based  on  reactivity.  The 
Agency  has  considered  reactivity  on  an 
individual  basis.  Several  reactive 
chemicals  were  assigned  threshold 
planning  quantities  lower  than  their 
calculated  values  following  individual 
review.  Reactivity  is  also  considered  in 
determining  whether  the  threshold 
planning  quantity  for  solids  which  are 
not  powdered,  dissolved  or  liquefied 
should  become  10,000  pounds.  For 
certain  reactive  solids,  the  threshold 
planning  quantity  does  not  increase  to 
10,000  pounds  even  if  the  solid  is  not  in 
powdered  form. 

b.  Change  in  TPQ  for  Nickel 
Carbonyl.  Several  commenters 
suggested  that  the  "any  quantity" 
threshold  planning  quantity  for  nickel 
carbonyl  should  not  be  used  because  of 
the  level  of  detectability  and  compliance 
questions  that  may  arise.  Further,  the 
"any  quantity"  level  gives  a  misleading 
impression  of  the  actual  hazard  of  the 
substance  as  compared  to  other 
extremely  hazardous  substances. 

After  review  of  the  comments  and 
evaluation  of  additional  information  on 
nickel  carbonyl,  the  Agency  has  decided 
to  assign  nickel  carbonyl  to  a  newly 
established  one-pound  TPQ  category 
along  with  two  other  chemicals  with 
similar  ranking.  The  Agency  continues 
to  recognize  the  higher  toxicity  of  nickel 
carbonyl  and  the  two  other  chemicals  as 
compared  to  all  other  substances  on  the 
list  by  placing  them  in  the  lowest  TPQ 
category  established  by  this  rule. 
Further,  the  assignment  of  nickel 
carbonyl  to  the  one-pound  category  is 
further  supported  by  taking  into 


consideration  ub  reiduve  insiaouny  in 
air.  The  reassigimient  will  also  ehminate 
any  possible  confusion  with  respect  to 
compliance. 

c.  Relationship  Between  EPA 's 
Threshold  Planning  Quantities  and 
Other  Similar  Standards.  One 
commenter  took  issue  with  the  TPQ 
values  assigned  to  the  chemicals, 
suggesting  that  communities  would 
implicitly  rank  the  chemical  for  hazard 
potential  solely  on  the  basis  of  the  TPQ 
value  and  without  regard  to  handling  or 
transport  considerations.  EPA  intends 
the  TPQ  values  assigned  to  materials  in 
the  rule  to  apply  to  potential 
nonambient  conditions  as  may  occur  at 
fixed  facilities.  It  should  be  noted  that 
during  transportation,  the  assumption  of 
non-ambient  conditions  would  not 
frequently  apply  and  that  many 
transported  substances  may  meet 
existing  hazard  class  definitions  of  DOT 
and  therefore  be  currently  subject  to 
existing  regulations  contained  in  Title  49 
of  the  Code  of  Federal  Regulations  (49 
CFR).  All  SARA  section  302  substances 
will  be  covered  when  listed  under 
section  103  of  CERCLA.  Further 
elaboration  of  special  considerations  for 
chemicals  in  transit  is  covered  by 
technical  guidance  documents  published 
by  DOT. 

Another  commenter  said  that  their 
State  system  differed  in  the  threshold 
planning  quantities  set  and  suggested 
EPA  adopt  their  system.  This  State  has 
adopted  storage  thresholds  of  55  gallons 
of  any  liquid,  200  cubic  feet  of  any  gas, 
and  500  pounds  of  any  solid.  These 
State-adopted  storage  thresholds 
provide  virtually  no  distinction  among 
chemicals  for  differences  in  either 
toxicity  or  ability  to  become  airborne. 
Additionally,  no  facility  would  be 
required  to  notify  the  State  commission 
or  the  local  planning  committee  unless 
the  facility  contained  a  minimum  of 
approximately  500  pounds  of  any 
extremely  hazardous  substance.  The 
Agency  believes  that  these  threshold 
quantities  would  not  be  sufficiently 
conservative  for  many  chemicals  and 
overly  conservative  for  other  chemicals. 
Therefore,  the  Agency  believes  that  the 
threshold  planning  quantities  published 
today  are  more  appropriate  since  they 
take  into  account  the  relative  toxicities 
of  the  extremely  hazardous  substances 
and  their  ability  to  become  airborne.  As 
a  result,  the  TPQs  range  from  one  pound 
to  10,000  pounds  and  trigger  reporting  in 
a  manner  that  is  more  consistent  with 
the  potential  hazards  these  chemicals 
are  likely  to  pose. 

d.  Relationship  Between  RQ  Values 
and  TPQ  Values.  Several  commenters 
expressed  concern  that  a  number  of 
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substances  on  the  extremely  hazardous 
substances  list  had  RQ  levels  under 
CERCLA  that  exceeded  the  TPQ  values 
and  therefore  emergency  planning 
would  be  required  for  quantities  of 
chemicals  that  would  not  require 
notiflcation  under  the  RQ  reporting 
rules.  In  the  interim  final  rule,  the 
Agency  acknowledged  these 
inconsistencies  and  agrees  with 
commenters  who  argued  that  the  TPQ 
should  not  be  lower  than  the  RQ  for  the 
same  substance. 

In  response  to  these  concerns,  the 
Agency  has  taken  several  actions.  First, 
in  a  separate  rulemaking  under  CERCLA 
section  102,  the  Agency  has  already 
proposed  lowering  the  RQ  values  of 
seven  of  these  chemicals.  Second,  as 
discussed  elsewhere  in  this  rule, 
changes  in  the  TPQ  quantitative 
categories  and  the  reassignment  of  TPQ 
values  based  on  reevaluation  of  the 
toxicity  data  has  resulted  in  elimination 
of  inconsistencies  for  seven  other 
chemicals.  Third,  seven  of  the 
substances  are  solids  which  have  been 
assigned  TPQ  values  of  10,000  pounds 
unless  they  meet  special  conditions 
regarding  physical  form  or  chemical 
properties.  Solids  in  solution,  in  molten 
form,  of  a  particle  size  of  100  microns  or 
less,  or  of  a  highly  reactive  nature  revert 
to  the  lower  TPQ  values.  Fourth,  the 
Agency  is  qurrently  reviewing  additional 
information  on  five  other  chemicals  and 
plans  to  propose  revisions  of  their  RQ 
values  based  on  this  new  information. 
Finally,  EPA  intends  to  resolve  the  two 
remaining  inconsistencies  by  adjusting 
the  RQs  of  the  substances  as  part  of  a 
proposed  rule  later  this  year.  In  that 
rulemaking,  EPA  will  designate  the 
remaining  extremely  hazardous 
substances  as  CERCLA  hazardous 
substances  under  CERCLA  Section  102 
and  revise  the  one  pound  statutory  RQs 
for  the  extremely  hazardous  substances. 

3.  Threshold  Planning  Quantities  for 
Mixtures,  Solutions,  or  Formulations. 

The  interim  final  rule  included  a  one 
percent  de  minimis  limit  of  the 
extremely  hazardous  substances  in 
mixtures,  solutions,  or  formulations  for 
purposes  of  determining  quantities 
applicable  to  the  threshold  planning 
quantities. 

A  number  of  commenters  supported 
the  idea  of  a  percentage  limit  for 
calculating  threshold  plaiming 
quantities,  and  most  of  these  supported 
the  one  percent  mixture  decision. 
Certain  commenters  thought  that  the  one 
percent  minimum  level  should  be  raised 
or  that  specific  test  results  should  be 
used  or  that  the  DOT  methodology  for 
the  applicable  concentration  for 
reportable  quantities  be  used.  (50  FR 


13464,  April  4, 1985).  One  commenter 
suggested  that  the  one  percent  level 
employed  by  Occupational  Safety  and 
Health  Administration  (OSHA)  for 
carcinogens  should  be  included. 

The  concentration  of  a  chemical  in  a 
mixture  that  is  associated  with  a 
potential  hazard  depends  upon  the  type 
of  toxicity  concern.  The  commenters,  for 
example,  refer  to  OSHA's  use  of  a  level 
of  0.1  percent  as  a  concern  cut-off  level 
for  a  carcinogen  in  a  mixture.  Regarding 
the  acute  toxicity  concerns  of  the 
extremely  hazardous  substances  listed 
in  this  rule,  however,  EPA  believes  that 
the  release  of  an  amount  equal  to  the 
threshold  planning  quantity  of  the 
substance  at  concentrations  of  less  than 
one  percent  is  not  likely  to  give  rise  to  a 
concentration  equal  to  the  level  of 
concern  off-site.  Therefore,  the  Agency 
believes  that  the  one  percent  de  minimis 
rule  is  appropriate  for  purposes  of 
emergency  plarming. 

Alloys,  amalgams,  or  polymers  are  not 
considered  mixtures  for  the  purpose  of 
this  rule  because  unlike  simple  mixtxu-es, 
their  properties  are  demonstrably 
different  from  those  of  their  components; 
the  reporting  of  alloys  and  amalgams  is 
not  required  unless  they  are  specifically 
hsted.  In  evaluating  whether  to  notify 
for  mixtures,  facility  owners  or 
operators  should  compare  the 
appropriate  threshold  planning  quantity 
with  the  actual  amount  of  the  extremely 
hazardous  substance  present  in  the 
mixture.  For  example,  if  the  TPQ 
threshold  for  a  given  chemical  on  the  list 
is  100  pounds  and  that  chemical  is  20 
percent  by  weight  of  a  mixture, 
notification  would  be  necessary  if  500 
pounds  or  more  of  that  mixture  is 
present  at  a  facility. 

When  considering  potential  hazards 
specifically  from  airborne  releases  it  is 
unlikely,  even  assuming  large  releases 
of  a  mixtiu^,  that  concentrations  of  less 
than  one  percent  will  generate  severe 
airborne  exposure  levels  of  the  toxic 
component  off-site.  Conversely,  it  is  not 
deemed  to  be  a  precedent  to  raise  the 
TPQ  determination  limit  of  any 
extremely  hazardous  substance  in  a 
mixtiu^  to  a  level  greater  than  one 
percent.  Therefore,  the  Agency  has 
decided  to  retain  the  one  percent 
minimum  for  the  evaluation  of  all 
mixtures,  solutions,  or  formulations 
containing  extremely  hazardous 
substances  for  section  302  planning 
purposes. 

For  emergency  release  notification, 
there  is  no  de  minimis  quantity  under 
either  CERCLA  section  103  or  SARA 
section  304.  When  determining  if 
notification  is  required  for  a  release  of 
mixtures  and  solutions  containing 


extremely  hazardous  substances  or 
hazardous  substances,  the  Agency 
applies  the  weight  percent  calculations 
as  is  illustrated  above  for  SARA  section 
302  calculations.  (The  "mixture  rule"  for 
CERCLA  section  103  is  further  explained 
in  50  FR  13463  (April  14, 1985),  where  the 
regulation  for  mixtures  and  solutions  is 
ouUined  in  CERCLA  rulemaking 
pertaining  to  RQ  release  reporting.) 

G.  Reportable  Quantities 

Several  commenters  questioned  the 
reportable  quantities  set  either  under 
the  one  pound  level  established  under 
section  304  of  SARA  or  levels  set  under 
section  102  of  CERCLA.  The  one  pound 
statutory  RQs  under  SARA  section  304 
are  for  those  substances  not  already 
listed  as  CERCLA  "hazardous 
substances"  under  section  101(14)  and 
subject  to  notification  requirements 
under  section  103.  The  extremely 
hazardous  substances  which  are  not 
CERCLA  hazardous  substances  will  be 
designated  under  CERCLA  section  102 
as  part  of  a  rulemaking  later  this  year  at 
which  time  the  statutory  RQs  will  also 
be  adjusted.  Comments  concerning  RQs 
for  CERCLA  notification  under  section 
103  will  be  considered  and  addressed  in 
the  ongoing  CERCLA  rulemakings  to 
adjust  RQs. 

H.  Miscellaneous 

i.  Trade  Secret/Confidentiality  Issues 

Several  commenters  raised  questions 
and  concerns  regarding  trade  secret 
information.  With  regard  to  section  304 
notification  and  chemical  identity  of  an 
extremely  hazardous  substance,  one 
commenter  wants  to  provide  the  same 
information  that  he/she  has  provided  on 
the  MSDS.  However,  EPA  believes  that 
the  actual  chemical  name  must  be  given 
along  with  the  trade  name  in  the  section 
304  release  notification.  This  specific 
chemical  name  will  be  of  use  to  the 
health  professional  while  the  trade 
name  may  not  be  of  such  use.  In  any 
case,  section  304  emergency  notification 
is  not  subject  to  Title  III  trade  secret 
protection. 

One  commenter  indicated  that  EPA 
should  define  a  trade  secret  more 
clearly  and  provide  for  the  protection  of 
such  secrets  when  they  are  necessary  in 
the  contingency  plan.  EPA  agrees.  Trade 
secret  regulations  regarding  trade  secret 
claims  and  other  confidentiality  issues 
will  be  issued  by  EPA  in  the  future. 
These  regulations  will  provide  that 
specific  chemical  identity  may  be 
claimed  confidential  at  the  time  of  the 
contingency  planning.  The  chemical 
identity  must  be  submitted  to  EPA  along 
with  a  substantiation  explaining  why 
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the  chemical  identity  is  trade  secret. 
These  procedures  will  be  more  fully 
explained  in  the  future  trade  secret 
regulations. 

One  commenter  stated  that 
regulations  are  necessary  for  the 
determination  of  the  validity  of  the  local 
planning  committee  request  for 
information  which  a  facility  believes  is 
confidential  before  EPA  issues  a 
compliance  order.  EPA  believes  that 
questions  concerning  the  validity  of 
local  requests  are  largely  to  be  handled 
at  the  State  and  local  level,  except  for 
claims  of  trade  secrets  concerning 
specific  chemical  identity.  Trade  secrets 
regulations  will  be  issued  later  this  year. 
The  Agency  does  not  believe  further 
regulation  is  necessary  in  this  area. 

One  commenter  believes  that  the 
guidance  documents  should  discourage 
the  collection  by  localities  of 
confidential  information  and  should 
specify  when  confidential  information  is 
justified.  Another  commenter  believes 
that  EPA  should  more  carefully  define 
"emergency  response  plan"  to  exclude 
confidential  information  given  to  the 
local  committee  as  background  material. 
Section  322  is  quite  speciHc  about  what 
information  collected  under  Title  III  can 
be  withheld  as  confidential.  Under  Title 
III.  only  the  specific  chemical  identity 
can  be  withheld,  in  accordance  with  the 
procedures  set  forth  under  section  322. 
Because  no  conHdentiality  issues  other 
than  those  to  be  addressed  in  the 
forthcoming  section  322  regulations  are 
relevant  under  Title  III,  EPA  does  not 
believe  further  guidance  is  necessary  at 
this  time. 

ii.  Enforcement 

One  commenter  beheves  that  EPA 
should  issue  procedures  for  the  issuance 
of  compliance  orders.  EPA  agrees  that 
such  procedures  should  be  developed  in 
the  future.  The  Agency  will  develop 
such  procedures  either  by  regulation  or 
guidance  and  may  adopt  procedures  for 
the  issuance  of  such  orders  that  have 
been  developed  under  other 
environmental  laws. 

One  commenter  stated  that  although 
he  believes  that  notification  to 
emergency  personnel  of  releases  that 
endanger  the  health  of  community 
residents  is  necessary,  EPA  is  not 
authorized  to  penalize  the  failure  to 
notify  with  civil  and  criminal  penalties. 
He  also  wrote  that  this  requirement  to 
notify  is  currently  accomplished  on  a 
voluntary  basis,  as  recommended  by  the 
Chemical  Manufacturer's  Association. 
With  respect  to  EPA's  authority  to 
assess  penalties  or  seek  criminal  and 
civil  penalties  for  owners'  or  operators' 
failure  to  notify  under  section  304,  EPA 
disagrees.  Section  325(b]  provides  for 


civil,  administrative  and  criminal 
penalties  for  enforcement  of  emergency 
notification  requirements  under  section 
304. 

Another  commenter  felt  that  since 
section  304  imposes  penalties  for  failure 
to  "immediately"  notify  State  and  local 
authorities  of  a  release  of  an  extremely 
hazardous  substance,  it  is  implicit  that 
this  assumes  "immediately  after  the 
releaser  becomes  aware"  of  the 
existence  of  a  release.  EPA  agrees  that  a 
knowledge  requirement  is  implicit  under 
section  304.  However,  if  the  facility 
owner/operator  should  have  known  of 
the  release,  then  the  fact  that  he  or  she 
was  unaware  of  the  release  will  not 
relieve  the  owner/operator  from  the 
duty  to  provide  release  notification.  EPA 
believes  no  change  is  needed  in  the 
regulatory  language. 

V.  Relationship  to  CERCLA 

A.  Relationship  of  Title  III  to  The 
National  Contingency  Plan 

Although  Title  III  is  a  free-standing 
Title  within  SARA,  it  is  closely  related 
to  preparation  and  response  activities 
under  CERCLA. 

For  that  reason,  the  interim  final  rule 
was  placed  in  a  new  Subpart  I  within 
the  existing  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  300).  However,  due  to 
differences  in  authority,  trade  secret 
protection  and  key  deBnitions,  and 
because  of  the  need  for  simplicity  and 
accessibility  for  a  wide  range  of  users, 
EPA  has  recodiBed  the  November  17, 
1986  provisions.  Today's  Rnal  rule 
republishes  the  emergency  planning  and 
notification  requirements,  as  part  of  40 
CFR  355.  All  of  the  Title  lU  provisions 
will  now  be  located  apart  from  the  NCP 
in  Parts  355  et  seq.  of  Title  40  of  the 
Code  of  Federal  Regulations. 

B.  Relationship  of  This  Rule  to  CERCLA 
Section  103  Reporting  Requirements 

Under  section  103  of  CERCLA.  any 
person  in  charge  of  a  facility  at  which 
there  is  a  release  of  a  hazandous 
substance,  as  defined  in  CERCLA 
section  101(14).  equal  to  or  in  excess  of 
its  reportable  quantity  must  report 
immediately  to  the  National  Response 
Center.  The  National  Response  Center 
will  then  alert  the  appropriate  federal 
emergency  response  personnel  of  the 
release.  Tliis  notification  includes 
transportation  incidents  and  releases 
from  vessels  as  well  as  fixed-facility 
emergencies. 

The  notification  to  the  State 
emergency  response  commission  under 
section  302  is  not  triggered  by  a  release 
incident,  but  rather  by  the  presence  of 
certain  quantities  of  an  extremely 


hazardous  substance  ai  a  i acuity,  i'no 
release  or  event  of  any  kind  is  required 
for  a  section  302  report.  This  notification 
is  an  initial  action  in  a  process  that 
culminates  in  the  development  of 
community  emergency  response  plans. 
Section  304  in  contrast  establishes 
reporting  requirements  similar  to 
CERCLA  section  103  release  reporting. 
However,  instead  of  requiring 
notification  only  to  the  National 
Response  Center  for  CERCLA 
substances  when  certain  quantities  of 
these  chemicals  are  released,  facilities 
must  under  section  304  also  notify  State 
and  local  emergency  response  ofhcials 
of  these  releases,  and  of  releases  of 
extremely  hazardous  substances  which 
have  not  been  designated  as  CERCLA 
hazardous  substances.  Note  that  the 
reporting  requirements  under  section  304 
are  in  addition  to,  not  in  replacement  of, 
notification  to  the  National  Response 
Center  under  CERCLA  section  103. 

VI.  Effective  Dates 

As  indicated  in  the  opening  section  of 
this  preamble,  this  rule  is  elective  on 
May  17. 1987  for  purposes  of  facility 
planning  notification  and  30  days  after 
publication  for  release  notification 
requirements.  (Local  release 
notifications,  however,  do  not  need  to 
be  made  until  August  17, 1987  or  when 
the  local  committees  are  established,  if 
earlier.) 

EPA  established  a  May  17, 1987 
effective  date  for  the  facility  planning 
notifications  under  S  355.30.  rather  than 
providing  30  days  between  publication 
and  effective  data  as  required  under 
section  553(d)  of  the  Administrative 
Procedure  Act  (APA)  because  section 
302  of  SARA  requires  notification  to  be 
made  by  May  17.  The  primary  purpose 
of  the  revised  final  rule  is  to  finalize  the 
list  of  substances  and  TPQs  that  trigger 
the  May  17  notification.  In  order  for  all 
facilities  affected  by  these  requirements 
to  be  certain  of  whether  or  not  they  must 
provide  the  statutory  notification  by  the 
date  on  which  such  notification  must  be 
made,  EPA  has  made  the  effective  date 
of  the  rule  coincident  with  the  statutory 
date,  even  if  this  rule  is  published  less 
than  30  days  in  advance  of  that  date,  as 
would  otherwise  be  required  by  section 
553(d).  EPA  believes  that  the  confusion 
generated  by  a  later  effective  date 
constitutes  "good  cause"  for  suspension 
of  the  30  day  requirement,  as  provided 
under  section  553(d)(3)  of  the  APA. 

VIL  Regulatory  Analyses 

A.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  each 
federal  agency  to  determine  if  a 
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regulation  is  a  "major"  rule  as  defined 
by  the  order  and  to  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  every  major 
rule.  Under  E.0. 12291,  a  "major"  rule  is 
one  that  is  likely  to  result  in  (1)  an 
annual  adverse  (cost]  effect  in  the 
economy  of  $100  million,  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  government,  or 
geographical  regions,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  based  enterprises  in  domestic  or 
export  markets.  The  Agency  has 
decided  that,  although  the  changes 
represented  in  this  revised  final  rule  are 
minor  relative  to  the  interim  final  rule, 
these  two  rules  should  be  considered 
together  as  a  "major"  rule  for  the 
purposes  of  E.0. 12291.  This  decision  is 
based  on  the  fact  that  the  interim  final 
and  revised  final  are  essentially  a  single 
rulemaking  effort  under  section  302(a)(3) 
of  SARA  and  that  EPA  was  unable  to 
prepare  a  regulatory  impact  analysis  for 
the  interim  final  rule,  as  explained  in 
more  detail  below. 

Today's  rule  is  a  revision  of  the 
interim  final  rule  published  November 
17, 1986.  Because  of  the  short  time  frame 
for  development  of  that  rule  (30  days 
from  enactment  of  SARA).  EPA  was 
unable  to  conduct  a  regulatory  analysis 
prior  to  publication  of  that  final  rule. 
However,  in  the  interim  final  rule,  EPA 
stated  that  such  analysis  would  be 
completed  as  part  of  the  revised  final 
rule  published  today.  Accordingly,  EPA 
has  prepared  an  RiA  to  assess  the 
economic  impact  of  the  statutory  and 
regulatory  requirements  codified  in  the 
interim  final  rule  on  the  regulated 
community  (i.e.,  facilities  manufacturing, 
processing,  using  or  storing  one  or  more 
extremely  hazardous  substances  in 
excess  of  the  threshold  planning 
quantity),  as  well  as  State  and  local 
government  entities.  The  costs 
summarized  here  are  presented  in  detail 
in  the  Regulatory  Impact  Analysis  in 
Support  of  Rulemaking  Under  Sections 
302,  303.  and  304  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  This  document  is  available  in 
the  public  docket  for  this  rulemaking. 
The  revised  final  rule  published  today 
has  just  minor  revisions  resulting  in 
small  incremental  costs  from  the  interim 
final  rule  and  thus  the  RIA  is  applicable 
to  both  rules. 

The  costs  associated  with  the  interim 
final  regulation  result  direcUy  from  the 
requirements  spelled  out  by  Congress  in 
sections  302.  303,  and  304  of  SARA. 
Congress  expliciUy  mandated,  among 


other  things,  the  setting  up  of  State 
emergency  response  commissions  and 
local  emergency  planning  committees, 
the  development  of  emergency  response 
plans,  the  naming  of  facility 
coordinators,  and  the  reporting  of 
certain  releases  of  extremely  hazardous 
substances.  The  regulatory  option 
chosen  by  EPA  reduced  to  some  extent 
the  statutory  reporting  burden  on  the 
regulated  community  and  the 
administrative  burden  on  State  and 
local  governments  by  adopting  many 
threshold  planning  quantities  above  the 
statutory  default  level  of  two  pounds 
and  by  clarifying  the  statutory 
requirements. 

For  the  chosen  regidatory  approach, 
total  regulated  commimity  costs 
attributable  to  sections  302  and  303  are 
expected  to  be  primarily  one-time  costs, 
because  they  deal  with  statute  and  rule 
familiarization,  and  compliance 
determination.  Section  302  costs  consist 
of  an  initial  notification  to  the  State 
emergency  response  commission,  and 
the  development  of  tracking  systems  for 
extremely  hazardous  substances.  Most 
of  tbese  types  of  costs  are  reasonably 
expected  to  occur  in  the  first  year  (1987) 
that  the  statute  requirements  are  in 
effect.  Under  section  303,  faciUties  must 
designate  an  emergency  response 
coordinator  and  engage  in  ongoing 
activities  related  to  emergency  planning 
and  response.  Under  section  304, 
facflities  must  report  certain  releases  of 
extremely  hazardous  substances  to 
various  government  entities. 

A  total  of  5.6  million  facilities  will 
need  to  become  familiar  with  the 
statutory  and  regulatory  requirements 
and  make  a  compliance  determination 
because  they  may  use  or  store  chemicals 
that  are  on  the  extremely  hazardous 
substances  list.  Of  these,  1.5  million  are 
expected  to  have  at  least  one  extremely 
hazardous  substance  in  excess  of  the 
statutory  two  pound  threshold  planning 
quantity. 

Costs  for  statute  and  rule 
familiarization  to  facilities  for  sections 
302  and  304  are  expected  to  total  $353 
million  in  1987.  Section  302  baseline 
costs  (in  the  absence  of  EPA's  revised 
threshold  planning  quantities)  are 
estimated  to  be  $375  million  for 
facilities,  for  a  total  cost  of  $728  million 
in  1987  (1986  dollars). 

Costs  for  emergency  planning 
activities  (Section  303)  by  facilities  are 
expected  to  be  incurred  primarily  in 
1988  at  a  total  of  $416  million,  assuming 
that  no  planning  of  this  type  has 
occurred.  Therefore  this  is  an  upper 
bound  estimate  for  the  particular 
activities  costed.  Emergency  release 
notification  costs  (Section  304)  are 


estimated  to  be  $81  million  for  facilities 
in  the  first  two  years. 

The  Agency  currently  estimates  that 
by  increasing  the  TPQs  on  most  of  the 
extremely  hazardous  substances  from 
the  statutory  level  of  two  pounds, 
facilities  will  realize  a  reduction  in 
burden  of  $70  million  from  the  statutory 
requirements  to  the  interim  final  rule 
because  those  facilities  with  small 
quantities  of  substances  will  not  have  to 
notify  authorities  and  participate  in 
emergency  planning.  The  methodology 
used  for  this  analysis  did  not  allow  for  a 
detailed  comparison  to  be  made 
between  the  interim  final  and  revised 
final  rules.  However,  the  minor  revisions 
made  by  today's  final  rule  should  result 
in  only  small  incremental  costs  from  the 
interim  final  rule. 

EPA  believes  that  the  approach 
adopted  in  the  interim  final  rule  and 
revised  final  rule  will  benefit  the 
regulated  community.  State  and  local 
governments,  and  the  general  public.  By 
raising  the  threshold  planning  quantities 
over  the  two-pound  statutory  level  for 
each  substance,  the  Agency  has  reduced 
the  repcNiing  burden  for  the  regulated 
community  and  government  entities 
without  significantly  increasing  the  risk 
to  the  general  pubhc.  The  adopted 
approach  will  facilitate  the  setting  of 
priorities  of  potential  chemical  hazards 
on  the  pari  of  facilities  and  local 
emergency  planning  committees.  Such 
prioritization  is  an  essential  component 
of  emergency  response  planning. 

Government  costs  imposed  by  the 
statutory  requirements  under  the 
emergency  planning  provisions  of  Title 
III  include  costs  borne  by  State 
emergency  response  commissions  and 
local  emergency  planning  committees. 
This  analysis  does  not  attempt  to 
analyze  the  Section  301  cost  of 
establishing  State  emergency  response 
commissions  and  local  emergency 
planning  committees.  Instead,  those 
costs  associated  with  the  statutory 
requirements  for  receipt  of  information 
and  planning  are  estimated  even  though 
they  do  not  appear  in  the  final  rule.  For 
local  emergency  planning  committees, 
the  major  costs,  like  those  for  facilities, 
will  occur  in  1987  and  1988.  The  costs 
for  local  planning  committees  include 
statute  and  rule  famiharization  imder 
section  302  and  the  preparation  of  a 
local  emergency  plan  under  section  303. 
These  costs  for  local  emergency 
planning  committees  total  $80  million. 
Major  costs  for  State  emergency 
response  commissions  include  the 
receipt  and  distribution  of  facility 
notifications,  and  the  review  of  local 
emergency  plans.  These  costs  estimated 
for  State  commissions  total  $1.8  million 
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in  1987  and  198a  Both  me  Diaie  and 
local  authorities  will  design  data 
systems  for  the  storage  of  release 
information  under  section  304.  The 
initial  startup  and  ongoing  costs  for 
receiving  and  storing  data  related  to 
emergency  release  notifications  are 
expected  to  be  $27  million  in  1987  and 
1988  for  both  the  State  and  local 
authorities.  Continuing  costs  for  both 
State  and  local  governments  include: 
reviewing  and  storing  information  under 
sections  302  and  304.  and  the  updating 
and  review  of  emergency  plans  under 
section  303.  However,  the  Agency  does 
not  have  enough  data  or  judgment  to 
estimate  these  ongoing  costs  for  sections 
302  and  303. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  an  analysis  be  performed 
for  all  rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities".  EPA  has 
performed  a  preliminary  small  business 
analysis.  The  small  business  definition 
used  for  the  analysis  is  any  facility  with 
ten  or  less  employees.  Based  on  this 
analysis,  I  hereby  certify  that  this 
regulation  will  not  have  a  signiHcant 
impact  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  reporting  and  notification 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C  35501. 
et  seq.  and  have  been  assigned  OMB 
control  number  2050-0046. 

VIII.  Supporting  Information 

List  of  Subjects  40  CFR  Parts  300  and  355 

Chemicals,  hazardous  substances, 
extremely  hazardous  substances, 
intergovernmental  relations,  community 
right-to-know,  Superfund  Amendments 
and  Reauthorization  Act,  air  pollution 
control,  chemical  accident  prevention, 
chemical  emergency  preparedness, 
threshold  planning  quantity,  reportable 
quantity,  community  emergency 
response  plan,  contingency  planning, 
reporting  and  recordkeeping 
requirements. 

Dated:  April  17, 1987. 
Lee  M.  Thomas. 

Administrator 

For  the  reasons  set  out  in  the 
Preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  title  of  Subchapter  J  of  Title  40 
is  revised  to  read  as  follows: 


SUBCHAPTER  J-SUPERFUND. 
EMERGENCY  PLANNING.  AND  COMMUNrPT 
RIQHT-TO-KNOW  PROGRAMS 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

2.  The  authority  citation  for  Part  300  is 
revised  to  read  as  follows: 

Authority:  Sea  105,  Pub.  L  98-510,  94  Stat. 
2764.  42  U.S.C.  9505  and  Sec  311(c)(2),  Pub.  L. 
92-500.  as  amended.  86  Stat.  885,  33  U.S.C. 
1321(c)(2);  E.0. 12316,  48  FR  42237  (August  20, 
1981);  E.0. 11735,  38  FR  21243  (August  1973). 

§§300.91-300.95    (Subpart  I)  [RemovMf] 

3.  Part  300  is  amended  by  removing 
Subpart  I  consisting  of  §  §  300.91  through 
300.95. 

Appendices  D  and  E  [Removed] 

4.  Part  300  Appendices  D  and  E  are 
removed. 

5.  Subchapter  J  of  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  a  new  Part  355  to  read  as 
follows: 

PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

355.10    Purpose 

355.20    Defmifions 

355.30    Emergency  planning 

355.40    Emergency  release  notification 

355.50    Penalties 

Appendix  A— The  list  of  Extremely 

Hazardous  Substances,  and  their  Threshold 

Planning  Quantities  (Alphabetical  Order) 

Appendix  B — The  List  of  Extremely 

Hazardous  Substances  and  their  Hireshold 

Planning  Quantities  (CAS  Number  Order) 

Authority:  Sections  302,  303,  304.  325,  328 
and  329  of  the  Emergency  Pltinning  and 
Community  Right-to-Know  Act  of  1988,  Pub. 
L  99-499, 100  Stat.  1613,  42  U.S.C.  S  11002. 
11003, 11004, 11025, 11028.  and  11029  (1986). 

§  355.10    PurpoM. 

This  regulation  establishes  the  list  of 
extremely  hazardous  substances, 
threshold  planning  quantities,  and 
facility  notification  responsibilities 
necessary  for  the  development  and 
implementation  of  State  and  local 
emergency  response  plans. 

S  355.20    Definitions. 

Act  means  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986. 

CERCLA  means  the  Comprehensive 
Emergency  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended. 

CERCLA  Hazardous  Substance  means 
a  substance  on  the  hst  defined  in 
Section  101(14)  of  CERCLA. 

Note.— Listed  CERCLA  hazardous 
substances  appear  in  Table  302.4  of  40  CFR 
Part  302. 


Commission  means  the  emergency 
response  commission,  or  the  Governor  if 
there  is  no  commission,  for  the  State  in 
which  the  facility  is  located. 

Environment  includes  water,  air,  and 
land  and  the  interrelationship  which 
exists  among  and  between  water,  air. 
and  land  and  all  living  things. 

Extremely  Hazardous  Substance 
means  a  substance  listed  in  Appendices 
A  and  B  of  this  Part 

Facility  means  all  buildings, 
equipment,  structures,  and  other 
stationary  items  which  are  located  on  a 
single  site  or  on  contiguous  or  adjacent 
sites  and  which  are  owned  or  operated 
by  the  same  person  (or  by  any  person 
which  controls,  is  controlled  by,  or 
under  common  control  with,  such 
person).  For  purposes  of  emergency 
release  notification,  the  term  includes 
motor  vehicles,  rolling  stock,  and 
aircraft. 

Hazardous  Chemical  means  any 
hazardous  chemical  as  defined  under 
S  1910.1200(c)  of  Title  29  of  the  Code  of 
Federal  Regulations,  except  that  such 
term  does  not  include  the  following 
substances: 

(1)  Any  food,  food  additive,  color 
additive,  drug,  or  cosmetic  regulated  by 
the  Food  and  Drug  Administration. 

(2)  Any  substance  present  as  a  solid 
in  any  manufactured  item  to  the  extent 
exposure  to  the  substance  does  not 
occur  under  normal  conditions  of  use. 

(3)  Any  substance  to  the  extent  it  is 
used  for  personal  family,  or  household 
purposes,  or  is  present  in  the  same  form 
and  concentration  as  a  product 
packaged  for  distribution  and  use  by  the 
general  public. 

(4)  Any  substance  to  the  extent  it  is 
used  in  a  research  laboratory  or  a 
hospital  or  other  medical  facility  under 
the  direct  supervision  of  a  technically 
qualified  individual. 

(5)  Any  substance  to  the  extent  it  is 
used  in  routine  agricultural  operations 
or  is  a  fertilizer  held  for  sale  by  a 
retailer  to  the  ultimate  customer. 

Mixture  means  a  heterogenous 
association  of  substances  where  the 
various  individual  substances  retain 
their  identities  and  can  usually  be 
separated  by  mechanical  means. 
Includes  solutions  or  compounds  but 
does  not  Include  alloys  or  amalgams. 

Person  means  any  individual,  trust, 
firm,  joint  stock  company,  corporation 
(including  a  government  corporation), 
partnership,  association.  State, 
municipality,  commission,  political 
subdivision  of  a  State,  or  interstate 
body. 

Release  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping. 
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leaching,  dumping,  or  aisposing  into  the 
environment  (including  the 
abandonment  or  discarding  of  barrels, 
containers,  and  other  closed 
receptacles]  of  any  hazardous  chemical, 
extremely  hazardous  substance,  or 
CERCLA  hazardous  substance. 

Reportable  Quantity  means,  for  any 
CERCLA  hazardous  substance,  the 
reportable  quantity  established  in  Table 
302.4  of  40  CFR  Part  302.  for  such 
substance,  for  any  other  substeince,  the 
reportable  quantity  is  one  pound. 

Threshold  Planning  Quantity  means, 
for  a  substance  listed  in  Appendices  A 
and  B,  the  quantity  listed  in  the  column 
"threshold  planning  quantity"  for  that 
substance. 

§  355.30    Emergency  ptannlng. 

(a)  Applicability.  The  requirements  of 
this  section  apply  to  any  facility  at 
which  there  is  present  an  amount  of  any 
extremely  hazardous  substance  equal  to 
or  in  excess  of  its  threshold  planning 
quantity,  or  designated,  after  pubUc 
notice  and  opportunity  for  comment,  by 
the  Commission  or  the  Governor  for  the 
State  in  which  the  facility  is  located.  For 
purposes  of  this  section,  an  "amount  of 
any  extremely  hazardous  substance" 
means  the  total  amount  of  an  extremely 
hazardous  substance  present  at  any  one 
time  at  a  facility  at  concentrations 
greater  than  one  percent  by  weight, 
regardless  of  location,  number  of 
containers,  or  method  of  storage. 

(b)  Emergency  planning  notification. 
The  owner  or  operator  of  a  facility 
subject  to  this  section  shall  provide 
notification  to  the  Commission  that  it  is 
a  facility  subject  to  the  emergency 
planning  requirements  of  this  Part  Such 
notification  shall  be  provided:  on  or 
before  May  17, 1987  or  within  sixty  days 
after  a  facility  first  becomes  subject  to 
the  requirements  of  this  section, 
whichever  is  later. 

(c)  Facility  emergency  coordinator. 
The  owner  or  operator  of  a  facility 
subject  to  this  section  shall  designate  a 
facility  representative  who  will 
participate  in  the  local  emergency 
planning  process  as  a  facility  emergency 
response  coordinator.  The  owner  or 
operator  shall  notify  the  local 
emergency  planning  committee  (or  the 
Governor  if  there  is  no  conmiittee]  of  the 
facility  representative  on  or  before 
September  17, 1987  or  30  days  after 
establishment  of  a  local  emergency 
planning  committee,  whichever  is 
earlier. 

(d)  Provision  of  information.  (1)  The 
owner  or  operator  of  a  facility  subject  to 
this  section  shall  inform  the  local 
emergency  planning  committee  of  any 
changes  occurring  at  the  facility  which 
may  be  relevant  to  emergency  planning. 


(2)  Upon  request  of  the  local 
emergency  planning  committee,  the 
owner  or  operator  of  a  facility  subject  to 
this  section  shall  promptly  provide  to 
the  committee  any  information 
necessary  for  development  or 
implementation  of  the  local  emergency 
plan. 

(e)  Calculation  of  TPQs  for  solids  and 
mixtures.  (1)  If  a  container  or  storage 
vessel  holds  a  mixture  or  solution  of  an 
extremely  hazardous  substance,  then 
the  concentration  of  extremely 
heizBrdoua  substance,  in  weight  percent 
(greater  than  1%),  shall  be  multiplied  by 
the  mass  (in  pounds]  in  the  vessel  to 
determine  the  actual  quantity  of 
extremely  hazardous  substance  therein. 

(2](i]  Extremely  hazardous  substances 
that  are  solids  are  subject  to  either  of 
two  threshold  planning  quantities  as 
shown  on  Appendices  A  and  B  (i.e.,  500/ 
10,000  pounds).  The  lower  quantity 
applies  only  if  the  solid  exists  in 
powdered  form  and  has  a  particle  size 
less  than  100  microns;  or  is  handled  in 
solution  or  in  molten  form;  or  meets  the 
criteria  for  a  National  Fire  Protection 
Association  (NFPA)  rating  of  2,  3  or  4  for 
reactivity.  If  the  solid  does  not  meet  any 
of  these  criteria,  it  is  subject  to  the 
upper  (10.000  pound]  threshold  plaiming 
quantity  as  shown  in  Appendices  A  and 
B. 

(ii)  The  100  micron  level  may  be 
determined  by  multiplying  the  weight 
percent  of  solid  with  a  particle  size  less 
than  100  microns  in  a  particular 
container  by  the  quantity  of  solid  in  the 
container. 

(Bi]  The  amount  of  solid  in  solution 
may  be  determined  by  multiplying  the 
weight  percent  of  solid  in  the  solution  in 
a  particular  container  by  the  quantity  of 
solotion  in  the  container. 

(iv)  The  amount  of  solid  in  molten 
form  must  be  multipled  by  0.3  to 
determine  whether  the  lower  threshold 
planning  quantity  is  met. 

(Approved  by  the  Office  of  Management  and 
Bucket  under  the  control  number  2050-0046) 

§  355.40    Emergency  release  nottflcatioa 

(•]  Applicability.  (1)  The  requirements 
of  this  section  apply  to  any  facility:  (i]  at 
which  a  hazardous  chemical  is 
produced,  used  or  stored  and  (ii)  at 
which  there  is  release  of  a  reportable 
quantity  of  any  extremely  hazardous 
substance  or  CERCLA  hazardous 
substance. 

(2)  This  section  does  not  apply  to:  (i] 
Any  release  which  results  in  exposure  to 
peraons  solely  within  the  boundaries  of 
the  facility,  (ii)  Any  release  which  is  a 
"federally  permitted  release"  as  defined 
in  section  101  (10)  of  CERCLA,  (iii)  any 
release  which  is  "continuous,"  as 
defined  under  section  103  (f)  of  CERCLA 


(except  for  '  siaiistically  significant 
increases"  as  defined  under  section 
103(e)  of  CERCLA  and  (v)  any  release 
exempt  from  CERuLA  section  103(a) 
reporting  under  section  101(22]  of 
CERCLA. 

Note  to  paragraph  (a). — Releases  of 
CERCLA  hazardous  substances  are  subject  to 
the  release  reporting  requirements  of 
CERCLA  section  103,  codified  at  40  CFR  Part 
302.  in  addition  to  the  requirements  of  this 
Part. 

(b)  Notice  requirements.  (1)  The 
owner  or  operator  of  a  facility  subject  to 
this  section  shall  inmiediately  notify  the 
community  emergency  coordinator  for 
the  local  emergency  planning  committee 
of  any  area  likely  to  be  affected  by  the 
release  and  the  State  emergency 
response  commission  of  any  State  likely 
to  be  affected  by  the  release.  If  there  is 
no  local  emergency  plarming  committee, 
notification  shall  be  provided  under  this 
section  to  relevant  local  emergency 
response  personnel. 

(2)  The  notice  required  under  this 
section  shall  include  the  following  to  the 
extent  known  at  the  time  of  notice  and 
so  long  as  no  delay  in  notice  or 
emergency  response  results: 

(i)  The  chemical  name  or  identity  of 
any  substance  involved  in  the  release. 

(ii)  An  indication  of  whether  the 
substance  is  an  extremely  hazardous 
substance. 

(iii)  An  estimate  of  the  quantity  of  any 
such  substance  that  was  released  into 
the  environment. 

(iv)  The  time  and  duration  of  the 
release. 

(v)  The  medium  or  media  into  which 
the  release  occurred. 

(vi)  Any  known  or  anticipated  acute 
or  chronic  health  risks  associated  with 
the  emergency  and,  where  appropriate, 
advice  tegarding  medical  attention 
necessary  for  exposed  individuals. 

(vii)  Proper  precautions  to  take  as  a 
result  of  the  release,  including 
evacuation  (unless  such  information  is 
readily  available  to  the  community 
emergency  coordination  pursuant  to  the 
emergency  plan). 

(viii)  The  names  and  telephone 
number  of  the  person  or  persons  to  be 
contacted  for  further  information. 

(3)  As  soon  as  practicable  after  a 
release  which  requires  notice  under 
{b)(l)  of  this  section,  such  owner  or 
operator  shall  provide  a  written  follow- 
up  emergency  notice  (or  notices,  as  more 
information  becomes  available)  setting 
forth  and  updating  the  information 
required  under  paragraph  (b)(2)  of  this 
section,  and  including  additional 
information  with  respect  to: 

(i)  Actions  taken  to  respond  to  and 
contain  the  release. 
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(ii)  Any  known  or  anticipated  acute  or 
chronic  health  risks  associated  with  the 
release,  and. 

(iii)  Where  appropriate,  advice 
regarding  medical  attention  necessary 
for  exposed  individuals. 

(4)  Exceptions,  (i)  Until  April  30, 1988. 
in  lieu  of  the  notice  specified  in 
paragraph  (b)(2)  of  this  section,  any 
owner  or  operator  of  a  facility  subject  to 
this  section  from  which  there  is  a 
release  of  a  CERCLA  hazardous 
substance  which  is  not  an  extremely 
hazardous  substance  and  has  a 
statutory  reportable  quantity  may 
provide  the  same  notice  required  under 
CERCLA  section  103(a)  to  the  local 
emergency  planning  committee. 

(ii)  An  owner  or  operator  of  a  facility 
from  which  there  is  a  transportation- 
related  release  may  meet  the 
requirements  of  this  section  by 
providing  the  information  indicated  in 


paragraph  (b)(2)  to  the  911  operator,  or 
in  the  absence  of  a  911  emergency 
telephone  number,  to  the  operator.  For 
purposes  of  this  paragraph,  a 
"transportation-related  release"  means 
a  release  during  transportation,  or 
storage  incident  to  transportation  if  the 
stored  substance  is  moving  under  active 
shipping  papers  and  has  not  reached  the 
ultimate  consignee. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2050-0048) 

$355.50    PwialtlM. 

(a)  Civil  penalties.  Any  person  who 
fails  to  comply  with  the  requirements  of 
S  355.40  shall  be  subject  to  civil 
penalties  of  up  to  $25,000  for  each 
violation  in  accordance  with  section 
325(b)(1)  of  the  Act. 

(b)  Civil  penalties  for  continuing 
violations.  Any  person  who  fails  to 
comply  with  the  requirements  of 


§  355.40  shall  be  suDject  to  civu 
penalties  of  up  to  $25,000  for  each  day 
during  which  the  violation  continues,  in 
accordance  with  section  325(b)(2)  of  the 
Act.  In  the  case  of  a  second  or 
subsequent  violation,  any  such  person 
may  be  subject  to  civil  penalties  of  up  to 
$75,000  for  each  day  the  violation 
continues,  in  accordance  with  section 
325(b)(2)  of  the  Act. 

(c)  Criminal  penalties.  Any  person 
who  knowingly  and  willfully  fails  to 
provide  notice  in  accordance  with 
S  355.40  shall,  upon  conviction,  be  flned 
not  more  than  $25,000  or  imprisoned  for 
not  more  than  two  (2)  years,  or  both  (or, 
in  the  case  of  a  second  or  subsequent 
conviction,  shall  be  Kned  not  more  than 
$50,000  or  imprisoned  for  not  more  than 
five  (5)  years,  or  both)  in  accordance 
with  section  325(b)(4)  of  the  Act. 


Appendix  A— The  List  of  Extremely  Hazardous  Substances  and  their  Threshold  Planning  Quantities 

[Alphat)etical  Oder] 


CAS  No. 


75-86-5 

1752-30-3 

107-02-6 

79-06-1 

107-13-1 

814-68-6 

r.  1-69-3 

116-06-3 

309-00-2 

107-18-6 

107-11-9 

20859-73-8 

54-62-6 

78-53-5 

3734-97-2 

7664-41-7 

16919-58-7 

300-62-9 

62-53-3 

88-05-1 

7783-70-2 

1397-94-0 

86-88-4 

1303-28-2 

1327-53-3 

7784-34-1 

7784-42-1 

2642-71-9 

86-50-0 

1405-87-4 

98-87-3 

98-16-8 

100-14-1 

98-05-5 

98-09-9 

3615-21-2 

98-07-7 

100-44-7 

140-29-4 


Ct>emtcal  name 


Acetone  Cyanohydrin 

Acetone  Thiosemicart>a2ide . 

Acroletn 

Acrylamide 

Acrytonitrite 

Acrytyl  Ctitoride 

Adiponitrile „ 

Aldicarb „ 

Aldrin 

Allyl  Alcohol 

Allylamine 


Aluminum  Ptiosphide. 

Aminopterin 

Amiton „., 

Amiton  Oxalate 

Ammonia 


Ammonium  Chloropiatinate.. 

Amphetamine 

Aniline 

Aniline,  2,4,6-Trimethyl- 

Antimony  Pentafluoride 

AntimycJn  A 

ANTU 

Arsenic  Pentoxide 

Arsenous  Oxide 

Arsenous  Trichloride 

Arsine 

Azinphos-Ethyl 

Azinphos-Methyl 

Bacitracin 

Benzal  Chloride 


Benzenamine,  3-(Tritluoromethyl)- 

Benzerie,  1-(Chloromethyl)-4-Nitro- 

Benzeriearsonic  AckJ 

Benzenesulfonyl  Ct)loride 

Benzimidazole,  4,5-D)Chloro-2-(Trifluoromethyt)-.. 

Benzotrichlofide 

Benzyl  Ctiloride 

Benzyl  Cyanide „ 


ttotes 


d.l 
d.1 
e.h 
e.l 

c 
d 

e 

b 

e 

e 

e 

I 

a.e 

e 

d.  I 

e 

e 

c.  e 

d 

d.  h 
d 

e 
e 

a.e 
d 

e 
e 
e 
a 

e.  g 
d 

d 
e,h 


Reportable 
quantity* 
(pounds) 


10 


5.000 
100 


100 
100 

100 
5,000 


100 
5.000 
5.000 
5,000 


5.000 


100 


100 
1 


Threshold 

planning  quantity 

(pounds) 


1,000 
1,000/10,000 

500 
1,000/10.000 
10.000 

100 
1,000 

100/10,000 

500/10,000 
1,000 

500 

500 

500/10,000 

500 

100/10,000 

500 

10,000 

1,000 

1,000 

500 

500 
1,000/10.000 

500/10,000 

100/10,000 

100/10,000 

500 

100 

100/10,000 
10/10,000 
10.000 

500 

500 

500/10,000 
10/10,000 
10,000 

500/10,000 

100 

500 

500 


3^" 
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Appendix  A.— The  Ust  of  Extremely  Hazahdous  Substances  and  their  Threshold  Planning  QoANTrries— Continued 

I  [Alphabetical  Order] 


CASI^. 


Chemical  name 


Note4 


Reportable 
quantity* 
(pounds) 


Threshold 

planning  quantity 

(pounds) 


15271-41-7 

534-07-6 

4044-65-9 

10294-34-5 

7637-07-2 

353-42-4 

28772-56-7 

7726-95-6 

106-99-0 

109-19-3 

111-34-2 

1306-1»-0 

2223-93-0 

777&-44-1 

8001-35-2 

56-25-7 

51-83-2 

26419-73-8 

1563-66-2 

75-15-0 

786-19-6 

2244-16-8 

57-74-9 

470-90-6 

7782-50-5 

24934-91-6 

999-81-5 

107-20-0 

79-11-8 

107-07-3 

627-11-2 

67-66-3 

542-88-1 

107-30-2 

3691-35-8 

1982-47-4 

21923-23-9 

10025-73-7 

7440-48-4 

62207-76-5 

10210-68-1 

64-86-8 

117-52-2 

56-72-4 

5836-29-3 

95-48-7 

535-89-7 

4170-30-3 

123-73-9 

606-68-3 

506-78-6 

2636-26-2 

675-14-9 

66-81-8 

108-91-8 

287-92-3 

633-03-4 

17702-41-0 

e06S-48-3 

919-86-8 

10311-84-9 

19287-45-7 

84-74-2 

8023-53-8 

111 


EEfE 


Bicyclo(2^.1]Heptane-2-CarbonitrMe,  5-Chkxo*«((Methylamlno)Cart)onyl)Oxy)lm»no)-, 

(ls-(1 -alpha.  2-beta,  4-alpha,  5-alpha,  6E))-. 
Bis(ChloromethyO  Ketorie. 
Bitoscanate . 
Boron  Trichloride.. 
Boron  Trifloohde... 

Boron  Trrfluoride  Compound  With  Methyl  Ether  (1:1) . 
Bromadiolone . 
Bromine.. 

Butadiene 

Butyl  Isovalerate 

Butyl  Vinyl  Ether 

Cadmium  Odde .«. 

Cadmium  Stearate  „.. 

Calcium  Arsenate 

Camphechkx  _-_-»-. 
Cantharidin 


Carbachol  Chloride „ 

Carbamic  Acid,  Methyl-,  0-(((2.4-Oimeth^1,  3-Dithiolan-2-yl)Methylene)Aroino)-. 

Carfoofuran .....„.„_........,.. 

Cartxjn  Disulfide _.. 

Carbophenothion 

Carvone _ 

Chlordane„ 

Chlorfenvinfos ~ -. 

Chlorine ___„. .. 

Chlormephos - .,.__... 

Chlormequat  Chloride «. 

Chloroacetaldehyde 

Chkxoacetic  Acid „.. 

Chloroett^anol „ . 

Chloroethyl  Chloroformate ...... 

Chloroform „ 

Chloromethyl  Ether. 
Chloromethyl  Methyl  Ether . 

Chlorophacinone _. 

Chloroxuron ._™ „ 


Chlorthiophos _.. 

Chromic  Chloride..... 

Cobalt _ 

Cobalt.        ((2.2'-(1,2-Ethanediylbis 

N.N',0,0>.. 
Cobalt  Cartionyl 

Colchicine 

Coumafuryl 

Coumaphos 

Coumatetralyl.... 

Cresol,  o- _. 

Crimidlne ...._ _. 

CrotonakJehyde _. 

Cfotonaldehyde,  (E)- 
Cyanogen  Bromide .. 
Cyanogen  Iodide ..._. 
Cyanophos 
Cyanuric  Fluoride .. 

Cycloheximide 

Cydohexylamine ... 

Cyclopentane 

C.  I.  Basic  Green  1 

Decaborane(14) 

Demeton 
Demeton-S-Methyl . 

DiaWor 

Diborane 

DibutylPhthalate.... 
Dichiorobenzalkonium  Chloride.. 
Dichloroethyt  Ether . 


...|.„.„ 


(Nitrilomethylidyne))Bis<6-Fluorophenoiato))(2-)- 


e 

e 

e 

e 

e 

e 

e 

•.I 

a.« 

a.e 

a.e 

e 

c.e 

d 

d 

e 

e 

• 

I 

e 

a.e 

d 

e 

e 

e.h 

a 

• 

e 

• 

d.1 

d.h 

cd 

• 

• 

a 
a.a 

e 

e.h 
•.h 
a.a 


a.a 
d 


1 


1.000 


10 
100 


10 


1.000 


5.000 


10 

1 

1.000 

1 

100 

100 

1,000 


10 


500/10.000 

10/10,000 
500/10,000 
500 

soo 

1,000 
100/10.000 
500 

10.000 

10.000 

10.000 

100/10,000 
1,000/10,000 
500/10,000 
500/10,000 
100/10,000 
500/10,000 
100/10,000 
10/10,000 

10.000 
500 

10.000 

1.000 

500 

100 

soo 

100/10,000 
10.000 

100/10.000 

soo 

1,000 
10,000 

100 

100 

100/10,000 

500/10,000 

500 

1/10,000 
10.000 

100/10.000 

10/10.000 
10/10.000 
10.000 

100/10.000 

500/10.000 

1.000/10.000 

100/10.000 

1.000 

1.000 

500/10.000 
1.000/10,000 
1.000 
100 

100/10.000 
10,000 
10.000 
10,000 

500/10,000 
500 
500 

100/10,000 

100 

10.000 

10.000 

10.000 
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Appendix  A.-The  List  of  Extremely  Hazardous  Substances  and  the.r  Threshold  Planning  QuANxiTJES-Continued 

[Alphabetical  Order] 


CAS  No. 


149-74-6 

62-73-7 

141-66-2 

1464-53-5 

814-49-3 

1642-54-2 

93-05-0 

71-63-6 

2238-07-5 

20830-75-5 

115-26-4 

60-51-5 

2524-03-0 

131-11-3 

77-78-1 

75-18-3 

75-78-5 

57-14-7 

99-98-9 

644-64-4 

534-52-1 

88-85-7 

1420-07-1 

117-84-0 

78-34-2 

646-06-0 

82-66-6 

152-16-9 

298-04-4 

514-73-8 

541-53-7 

316-42-7 

115-29-7 

2778-04-3 

72-20-8 

106-89-8 

2104-64-5 

50-14-6 

,37a.fli,a 


1622-32-8 

10140-87-1 

563-12-2 

13194-48-4 

538-07-8 

371-62-0 

75-21-8 

107-15-3 

151-56-4 

2235-25-8 

542-90-5 

22224-92-6 

122-14-5 

115-90-2 

4301-50-2 

7782-41-4 

640-19-7 

144-49-0 

359-06-8 

51-21-8 

944-22-9 

50-00-0 

107-16-4 

23422-53-9 

2540-82-1 

17702-57-7 

21548-32-3 


Chemical  name 


Dichloromethylphenylsilane 

Dichlorvos 

Dicrotophos „ 

Diepoxybutane 

Diethyl  Chlorophospate „ 

Diethylcarbamazine  Citrate 

Diethyl-p-Phenylenediamine 

DIgitoxin 

Diglycidyl  Ether „ „ 

Digoxin 

Dimefox 

Dimethoate _ 

Dimethyl  Phosphorochloridothioate . 

Dimethyl  Phthalate „ 

Dimethyl  Sulfate _ 

Dimethyl  Sulfide 

Dimethyldichlorosilane „ 

Dimethylhydrazine 

Dimethyl-p-PhenylenediamifK. 

DImetilan _ „ 

Dinitrocresol _ 

Dinoseb 

Dinoterb 

Dioctyl  Phthalate _ 

Dioxathion 

Dioxolane _ „ 

Diphacinone 

Diphosphof amide,  Octamethyl- 

Disulfoton 

Dithiazanine  Icxiide 

Dithiot>iuret 

Emetine,  Dihydrochloride 

Endosulfan 

Endothion 

Endrin 

Eptchlorohydrin „ „ 

EPN _ 


Ergocalciferol. 
■6(80>unine  Tartrate. 


Ethanesulfonyl  Chloride,  2-Chloro- . 

Ethand,  1 .2-Dichloro-,  Acetate 

Ethion 

Ethoprophos _. 

Ethylbis(2-ChloroethyOAmine 

Ethylene  Fluorohydrin...„ 


Ethylene  Oxide „ 

Ethylenediamine _ 

Ethyleneimine 

Ethylmercuric  Phosphate 

Ethylthiocyanate „ 

Fenamiphos „ 

Fenitrothion „ _ 

Fensulfothion „ 

Fluenetil „ 

Fluorine 

Fluoroacetamide _ 

Fluoroacetic  Acid „ 

Fluoroacetyl  Chloride 

Fluorouracil „ 

Fonofos 

Formaldehyde _ 

Formaldehyde  Cyanohydrin. 
Forrrwtanate  Hydrochloride . 

Formothion 

Formparanate „ „ 

Fosthietan 


Notes 


e 

e 
d 

e.  h 
e 

a.e 
c,  e 
e 

e.  h 
e 

e 

a 

d 

e 

e.  h 

d 

e 

e 


e 
a 
e 
a.e 

e 


e 
e.h 

e 

d.  I 

e 
c.  e 

e 
e 
e 

e 

e.h 
c.«. 
h 
d.l 

d 
a.e 

• 

e 

e 

fl.  h 

e 

k 

I 

e 

c.  e 

e 

• 

d.1 

e.h 

•.h 

e 

e 

e 


ReportabI 
quantity" 
(pourxJs; 


10 


5.000 


10 
1.000 

5.000 

100 
100 

1.000 


s/wo 


10 
100 


1.000 


Threshold 

planrWng  quantity 

(pounds) 


1,000 

1.000 

100 

500 

500 

100/10,000 
10.000 

100/10,000 
1,000 

10/10,000 
500 

500/10,000 
500 
10,000 
500 
100 
500 
1,000 

10/10,000 
500/10,000 
10/10,000 
100/10,000 
500/10.000 
10,000 
500 
10.000 

10/10.000 
100 
500 

500/10.000 

100/10,000 

1/10,000 

10/10,000 

500/10,000 

500/10,000 

1,000 

100/10,000 
1,000/10,000 
500/10,000 
500 
1.000 
1.000 
1.000 
500 
10 

1,000 

10.000 

500 

10.000 

10,000 

10/10.000 
500 
500 

100/10.000 
500 

100/10.000 
10/10.000 
10 
500/10.000 
500 
500 
1.000 
500/10.000 
100 

100/10.000 
500 
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Appendix  A.— The  Ust  of  Extremely  Hazardous  Substances  and  their  Threshold  Planning  Quantities— Continued 

(Alphabetical  Order] 


CAS  No. 


Chemical  name 


3878-19-1 

110-00-9 

13450-90-3 

77-47-4 

1335-87-1 

4835-11-4 

302-01-2 

74-90-8 

7647-01-0 

7664-39-3 

7722-84-1 

7783-07-5 

7783-06-4 

123-31-9 

53-86-1 

10025-97-5 

13463-40-6 

297-78-9 

78-82-0 

102-36-3 

465-73-6 

55-91-4 

4098-71-9 

108-23-6 

625-55-8 

119-38-0 

78-97-7 

21609-90-5 

541-25-3 

58-89-9 

7580-67-8 

109-77-3 

12108-13-3 

51-75-2 

950-10-7 

1600-27-7 

7487-94-7 

21908-53-2 

108-67-8 

10476-95-6 

760-93-0 

126-98-7 

920-46-7 

30674-80-7 

10265-92-6 

558-25-8 

950-37-8 

2032-65-7 

16752-77-5 

151-38-2 

80-63-7 

74-83-9 

79-22-1 

624-92-0 

60-34-4 

624-83-9 

556-61-6 

74-93-1 

3735-23-7 

676-97-1 

556-64-9 

78-94-4 

502-39-6 

75-79-6 

1129-41-5 

7786-34-7 


Fubertdazole 

Furan „ 

Gallium  Trichloride. 
Hexachkxocydopentadiene, 
Hexachkxonaphthalene .. 
Hexamethylenediamine,  N,N'-Dil)utyl- 

Hydrazine 

Hydrocyanic  Acid 


^EEfEEEE 


Hydrogen  Chlonde  (Gas  Or^ly)  .„ ^. 

Hydrogen  Flooride 

Hydrogen  Peroxide  (Cone  >52%) ^ 

Hydrogen  Selenide — X 

Hydrogen  Sulfide 4- 

Hydroquinone....~....~.....»~.....—~-— •••••..i- 

Indomethadn 

lfi(Aufn  Tetrachkxide... 
Iron,  Pentacartxxiyl-.... 

Isobenzan — 

teobotyronitrile 


Notes 


Isocyanic  Acid.  3,4-Oichlorophenyl  Ester.. 

Isodrin — J,- 

Isofluorphate — -1. 

Isophorone  Diisocyanate .1.. 

Isopropyl  Chloroformate i. 

Isopropyl  Formate. 


Isoproplymett^pyrazolyl  Oimettiylcarbainate.. 

Lactonitrile „... ^ 

Leptophos - .* 

Lewisite -. 


Lindane ► 

Lithium  Hydride _ - 

Malononitrile ^ 

Manganese,  Tricartx>nyl  Methytcyciopefita<fienyl.. 

Mechtorettiamine 

Mephosfolan 

Mercuric  Acetate 

Mercuric  Chloride 

Mercuric  Oxide 

Mesitytene. 


Methacroiein  Oiacetate ._.. 

Methacrylic  Anhydride _.. 

Methacrylonitrile 

Methacryloyl  Chloride 

Methacryloytoxyethyl  Isocyanate.. 

Methamldophos 

Methanesulfonyl  Fluoride 

Methidathion 

Methiocartj .._ 

Mettxxnyl 

MettKixyethylmercuric  Acetate 

Methyl  2-Chloroacrylate 

Mettiyl  Bromide 

Methyl  Chloroformate..... 

Methyl  Disulfide 

Methyl  Hydrazine 


Methyl  Isocyanate 

Methyl  Isothiocyanate.... 

Methyl  Mercaptan 

Methyl  Phenkapton. 


Methyl  Ptiosphonic  Dichloride 

Methyl  Thiocyanate 

Methyl  Vinyl  Ketone 

Methylmef curie  Dicyanamide » 

Methyltrichlorosilane 

Metolcarb 

Mevinphos 


e 

d.h 

a.e 

« 
d 

e.l 

e.l 

e 

I 

I 

a.e 

a.e 

e 

e 

e,h 

e 

c 

b.  e 

e 
e 
e 
e 
e 

c,  e, 
h 

d 
b.e 

e.h 
c.e 

e 

e 

e 

• 

a.e 

e 

e 

h 

e 

e.h 

e 

e 

e 

h 

e 
e 
I 
d.h 

e 

f 
b.e 

e 
b.e 

9 

e 
e 
e.N 

e 


Reportable 
quantity" 
(pounds) 


Threshold 

planning  quantity 

(pounds) 


1 
100 


10 


100 


100 


100 


1.000 


100 


1,000 
1,000 


10 


100/10,000 
500 

500/10,000 

100 

10,000 

500 

1,000 

100 

500 

100 

1,000 

10 

500 

500/10,000 
10,000 
10,000 
100 

100/10,000 
1,000 
500/10,000 
100/10,000 
100 
100 
1.000 
500 
500 
1.000 
500/10,000 
10 

1,000/10,000 

100 

500/10.000 

100 
10 

500 

500/10,000 

500/10,000 

500/10,000 
10,000 
1,000 

500 

500 

100 

100 

100/10.000 
1.000 

500/10,000 

500/10,000 

500/10,000 

500/10,000 

500 
1.000 

500 

100 

soo 

500 
500 
500 
500 
100 
10.000 
10 
500/10,000 
500 
100/10.000 

soo 
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Appendix  A.-The  Ust  of  Extremely  Hazardous  Substances 


AND  THEIR  THRESHOLD  PLANNING  QUANTITIES— Continued 
[Alphabetical  Order] 


CAS  No. 


315-18-4 
5O-07-7 
6923-22-4 
2763-96-4 
505-60-2 
7440-02-0 
13463-39-3 
54-11-6 
65-30-5 
7697-37-2 
10102-43-9 
98-95-3 
1122-60-7 
10102-44-0 
62-75-9 
991-42-4 
0 
65-86-1 
20816-12-0 
630-60-4 
23135-22-0 
78-71-7 
2497-07-6 
10028-15-6 
1910-42-5 
2074-50-2 
56-38-2 
298-00-0 
12002-03-8 
19624-22-7 
76-01-7 
87-86-5 
2570-26-5 
79-21-0 
594-42-3 
106-95-2 
97-18-7 
4416-66-0 
64-00-6 
58-36-6 
696-28-6 
59-68-1 
62-38-4 
2097-1  *-0 
103-85-5 
296-02-2 
4104-14-7 
947-02-4 
75-44-6 
732-11-6 
13171-21-6 
7803-51-2 
2703-13-1 
50782-69-9 
2665-30-7 
3254-63-5 
2587-90-8 

7723-14-0 

10025-87-3 

10026-13-8 

1314-56-3 

7719-12-2 

84-60-0 

57-47-6 

57-64-7 

124-87-8 


Chemical  name 


Mexacarbate 

Mitomycin  C 

Monocfotophos  .„ 

Muscimol ™ 

Mustard  Gas „. 

Nickel 

Nickel  Carbonyl.... 

Nicotine 

Nicotine  Sulfate.... 

Nitric  Acid 

Nitric  Oxide 

Nitrot>enzene 

Nitrocyclohexane.. 
Nitrogen  Dioxide.. 


Nitrosodimethylamine . 
Nortxjrmide 


Notes 


d 

e 

«.h 

e.h 

•.d 

d 

c 


Reportat)le 
quantity* 
(pounds) 


Organortxxlium  Complex  (PMN-82-147) . 

Orotic  Acid „ 

Osmium  Tetroxide "     ] '" 

Ouat>ain " "' 

Oxamyt „ „ „"™"".. 

Oxetane,  3.3-Bis<ChtoromethyO-_.IZ!!!!I 

Oxydisulfoton „ 

Ozone „ _ .....~1 

Paraquat ~""""'"" 

Paraquat  MethosuH ate ™."!..„""I!. 

Parathion "" 

Parathion-Methyl ZIZ™™ 

Paris  Green ["" ~ 

Pentaborane „_„ '"'""" 

Pentachloroethane „ ™."."Z 

Pentachlorophenol 1"™!™™!!!"! 

Pentadecylamine "~ 

Peracetic  Acid „. 


Perchloromethylnnercaptan 

Pfwnol ™.."!.™". ' 

Phenol,  2,2'-Thiobts(4.6-Dichlori>""!""!!!""!""""""^ 

Phenol.  2.2'-Thiobis(4-Chloro-6-Methyt-Phenol.  2,2'-Tiiiobte'(4<ihi^r^^ 

Phenol,  3-(1  -MethytethyO-.  Methylcarbamate ■" 

Phenoxarsine,  1 0, 1 0'-Oxydi-  _ '™ 

Phenyl  Dichloroarsine ""!"'"""""""""" 

Phenythydrazine  Hydrochloride _™"™"!™! 1."".. 

Phenytrnercury  Acetate """"'"'""""'"'"     '^ 

Phenylsilatrane ™~»""™"."™!!!!Z!!! 

Phenylthiourea ™" 

Phorate !"Z"I"!""~"""""".""  " 

Phosacetim !"."™!"".™"!""™"!  

PtKJsfolan !™™™!""""!™™ 

Ptiosgene "\ ]]™["]..""" 

Phosmet .. ^\ I™."!™!."!™ 

Phosphamidon „ ™!.."""""!""  " 

Phosphine . 


Phosphonothtoic  Acid,  Methyl-,  O-Ethyl  0-(4-(Methy(th*o)Phenyf)  Ester  

Phosphonothiotc  Acid,  Methyl-,  S-(2-<Bt8(1-Methy»ethyl)Amtno)Ethyl  0^'ttM"E»ter" 
Phosphonothiotc  Acid.  Methyl-,  a{4-Nrtrophenyl)  O-Phenyl  Ester 
Phosphonc  Acid.  Dimethyl  4-(Methyltti4C)  Phenyl  Ester.  ™" 

Phosphofothioic  Acid,  0,0-Dimethy»-S-(2-Methylthio)  Ettryi  Ester 


Phosphorus 

Phosphorus  Oxychloride 

Phosphorus  Pentachtoride. 

Phosphorus  Pentoxide 

Phosphorus  Trichkjride.. 
Phylloqutnone . 
Physostigmine . 


Ptiysostigmine.  Salicylate  (1:1).. 
Picrotoxin _ 


d,h 

c 

e 

a.e 

a 

c.  e 

e 

1 

• 

e 

e 

c,d 

c 

d 

e 

•.d 

•.d 

e 

e 


e 
e 
e 
d.h 

e 

•.h 


e 
e 
I 

e 
e 

e 
• 
e 
e 
c.e. 

g 

b.  h 
d 

b.e 
b.e 

•.e 
• 
e 
e 


1.000 

1 
1 

1.000 

1 
1 
1 

100 

1 

1.000 

10 

1,000 

1 

10 
1 
1 
1 
1 

1.000 

1 
1 
e 
1 
1 
1 
1 
1 

100 
100 

1 
1 

10 

1 
1 

100 
1.000 

1 
1 
1 
1 
1 
1 

100 

1 

100 
10 

1 
1 

10 

1 
1 

100 

1 
1 
1 
1 
1 

t 

1.000 

1 
1 

1.000 

1 
1 
1 
1 


ThreshoW 

planning  quantity 

(pounds) 


500/10.000 
500/10.000 
10/10,000 
10,000 
500 
10,000 
1 
100 

100/10,000 
1,000 
100 
10,000 
500 
100 
1,000 
100/10,000 
10/10,000 
10.000 
10.000 

100/10,000 
100/10,000 
500 
500 
100 
10/10,000 
10/10,000 
100 

100/10,000 
500/10,000 
500 
10,000 
10,000 

100/10,000 
500 
500 

500/10,000 
100/10,000 
100/10,000 
500/10.000 
600/10,000 
500 
1,000/10.000 
500/10.000 
100/10,000 
100/10,000 
10 
100/10,000 
100/10,000 
10 

10/10,000 
100 
500 
500 
100 
500 
500 
SCO 

100 

500 

500 

10 

1,000 

10,000 

100/10.000 
100/10.000 
500/10,000 
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Appendix  A.-The  Ust  of  Extremely  Hazardous  Substances  and  their  Threshold  Planning  QuANTiTies-Continued 

I  [Alphabetical  Order] 


CAS  No. 


Chemical  name 


rtotes 


Reportable 
quantity* 
(pounds) 


110-89-4 
5281-13-0 
2350&-41-1 
10025-65-7 
13454-96-1 
10124-50-2 
151-50-8 
506-61-6 
2631-37-0 
106-96-7 
57-57-8 
107-12-0 
542-76-7 
70-69-9 
109-61-5 
1331-17-5 
75-56-9 
75-55-8 
2275-18-5 
95-63-6 
129-00-0 
140-76-1 
504-24-5 
1124-33-0 
53558-25-1 
10049-07-7 
14167-18-1 
107-44-8 
7783-00-8 
7791-23-3 
563-41-7 
3037-72-7 
128-56-3 
7631-89-2 
7784-46-5 
26628-22-8 
124-65-2 
143-33-9 
62-74-8 
131-52-2 
13410-01-0 
10102-18-8 
10102-20-2 
900-95-8 
57-24-9 
60-41-3 
3689-24-5 
3569-57-1 
7446-09-5 
7783-60-0 
7446-11-9 
7664-93-9 
77-81-6 

13494-80-9 

7783-80-4 

107-49-3 

13071-79-9 

78-00-2 

597-64-8 

75-74-1 

509-14-8 

1314-32-5 

10031-59-1 

6533-73-9 

7791-12-0 


Pipehdine 

Piprotal 

Pirimifos-Ethyi 

Platinous  Chloride 

Platinum  Tetrachloride 

Potassium  Arsenite 

Potassium  Cyanide — 

Potassium  Silver  Cyanide « 

Promecarb — 

Propargyl  Bromide 

Propiolactone,  Beta- . 

Propionitrile 

Propionitrile.  3-Chloro- 

Propiophenone,  4-Amino-  — .. 

Propyl  Chloroformate 

Propylene  Glycol.  Allyl  Ether. 

Propylene  Oxide 

Propyteneimine 

Prothoate 

Pseudocumene 

Pyrene. 


Pyridine,  2-Methy^-5-Viny^... 

Pyridine,  4-Amino- 

Pyri(fine,  4-Nitro-,  1 -Oxide... 

Pyrinrwrtil 

Rhodium  Trichloride — 

Sakxxnine 

Sarin 

Selenious  Acid 

Selenium  Oxychlorido., 


e 

e 

e 

a.e 

a.e 

d 

b 

b 

6 

e 


«.g 

e 
a.e 

I 
d 

e 

c 

a 

h 

• 

e.^ 

a.e 

e 


Semicarbazide  Hydrochloride 

Silane,  (4-Aminobutyt)Diett>oxymethyl 
Sodium  AnthraquirK>ne- 1  -Sulfonate ... 

Sodium  Arsenate 

Sodium  Arsenite 

Sodium  Azide  (Na(N3)) 

Sodium  Cacodylate 

Sodium  Cyanide  (Na(CN)) _. 

Sodium  Fluoroacetate 


1= 


Sodium  Pentachlorophenate 

Sodium  Selenate 

Sodium  Selenrte 

Sodium  Tellurite 

Stannane,  Acetoxytriphettyl- 

Strychnine 

Strychnine,  Sulfate 

Sulfotep 

Sulfoxide.  3-Chloropropyi  Octyf.. 

Sulfur  Dioxide 

Sulfur  Tetrafluoride 

Sulfur  Trioxide 

Sulfur  Add 

TalHjn 


Tellurium 

Tellurium  Hexafluoride.. 

TEPP 

Terbufos 

Tetraethyllead 

Tetraethyltin 

Tetramethyflead 

Tetranitrome  thane 

Thallic  Oxide 

Thallium  Sutfate 

Thallous  CartXMWte 

Thallous  Chloride 


8.n 

e 
e 
e 

d 
d 
b 


e 

e 

h 

e 

e.^ 

c 

e 


1,000 
10 


10 
1.000 

100 

5,000 
1,000 


Threshold 

planning  quantity 

(pounds) 


I 


e 
e, 
e 
b.e 


h 

e 


ie.1 


1,000 
1,000 
1,000 

1 

10 
10 

1 
1 

100 

1 
1 

10 

1 

100 

1 
1 
1 
1 

1.000 

1 

1 
1 

10 

1 

10 

1 
1 

10 
100 
100 
100 
100 


1.000 

100/10,000 
1,000 
10.000 
10,000 

500/10,000 
100 
500 
500/10.000 

10 

500 

500 

1.000 

100/10,000 

500 

10.000 

10.000 

10,000 

100/10,000 
10,000 
1,000/10,000 
500 

500/10,000 
500/10,000 
100/10,000 
10,000 

500/10,000 
10 
1.000/10.000 

500 
1.000/10.000 
1,000 
10.000 
1.000/10,000 
500/10.000 
500 

100/10,000 
100 

10/10,000 
100/10,000 
100/10.000 
100/10,000 
500/10,000 
500/10.000 
100/10,000 
100/10.000 
500 
500 
500 
100 
100 
1,000 
10 

500/10,000 
100 
100 
100 
100 
100 
100 
500 
10,000 

100/10,000 
100/10,000 
100/10,000 
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Appendix  a.-The  List  of  Extremely  Hazardous  Substances  and  their  Threshold  PiIanning  QuANTmES-Continued 


[Alphabetical  Oder] 


CAS  No. 


2757-18-8 

7446-18-6 

2231-57-4 

21564-17-0 

39196-18-4 

640-15-3 

297-97-2 

108-98-5 

79-19-6 

5344-82-1 

614-78-8 

7550-45-0 

584-84-9 

91-08-7 

110-57-6 

1031-47-6 

24017-47-8 

76-02-8 

115-21-9 

327-98-0 

98-13-5 

52-68-6 

1558-25-4 

27137-85-5 

998-30-1 

75-77-4 

824-11-3 

1066-4S-1 

639-58-7 

555-77-1 

2001-95-8 

1314-62-1 

108-05-4 

3048-64-4 

81-81-2 

129-06-6 

28347-13-9 

58270-08-9 

1314-84-7 


Chemical  name 


Thallous  Malonate . 


Thalkxjs  Sulfate __ 

Thtocartjazide "" 

Thtocyank:  Acid,  2-(Benzothiazolytthio)Methyi  Ester" 

Thiofanox  ...„„... „„. 

Thiometon „ i™!!!™! 

Thionazin „„..„. 

Thiophenol _^ "^ 

Thiosemicart)az)de ™ 

Thioorea.  (2-Chlorophenyl)- .ZZ..Z. 

Thiourea.  (2-Methylphenyl)- ^, 

Fitanium  Tetrachloride ~Z 

Toluene  2,4-Dtisocyanate " ™I 

Toluene  2,6-Diisocyanate JZZ." 

Trans-1.4-Dichlorobutene "". 

Triamiphos 

Triazofos 

Trichloroacety  Chloride . 

Trichloroethylsilane 

Trichloronate 

Trichlorophenylsilane 

Trichlorophon.. 


Trichloro(ChloromethyOSilane .... 
Trichloro(Dichlorophenyl)Silane.. 

Trie  ttxjxysi  lane „ 

Trimethylchlorosilane 

Trimethyiolpropane  Phosphite.... 

Trimethyltin  Chloride 

Triphenyttin  Chloride 

Tris{2-Chloroethyl)Amine 

Valinomycin ._ 

Vanadium  Pentoxide 

Vinyl  Acetate  Monomer . 

Vinylnortxxnene „„_.„.„. 

Warfarin .. 

Warfarin  Sodium 


Xylylene  Dichloride ""'    

Zinc,  pichloro(4,4-Dimethy»-5(({(Methyte^)  Caiii>nili)6xy)imifw)P«ita^ 
ZifK  Pttosphide 


Notes 


c.e. 
h 

e 
cue 

a.e 


e 

• 

e 

e 

•.h 

e,  k 

e.h 

a 

e 

e 

e 

e 

e.h 

e 

e 

e.h 

c,  e 

d.1 
a.e 

e.h 

e 
e 
b 


Reportable 
quarrtity* 
(pourxK) 


1 

100 
1 
1 

100 

1 

100 
100 
100 
100 


100 
100 


100 


1.000 
5.000 

100 


100 


Threshold 

planning  quantity 

(pounds) 


100/10,000 

100/10.000 
1.000/10.000 
10.000 

100/10,000 
10.000 

500 

500 

100/10,000 

100/10,000 

500/10.000 

100 

SOD 

100 

500 

500/10.000 

500 

SOD 

500 

500 

500 
10.000 

100 

500 

500 
1,000 

100/10.000 

500/10,000 

500/10,000 

100 
1.000/10,000 

100/10,000 
1.000 
10.000 

500/10,000 

100/10,000 

100/10,000 

100/10.000 

500 


•Only  the  statutory  or  final  RQ  is  shown.  For  more  information,  see  40  CFR  Table  302.4 
a  This  chemical  does  not  meet  acute  toxicity  criteria.  Its  TPQ  is  set  at  10  000  pounds. 

cTScri^^?p5.h«^«^^.jK^^T^°   *^i!?!Jf*«""  ^°    ^°000   pounds  for  non-powder,   non-moltea   non-solution   form. 

c  me  calculated  TPQ  changed  after  technK»l  review  as  descnbed  in  the  technical  support  document  "»<     ^ 

a  "f>0'cates  that  the  RQ  is  subject  to  change  when  the  assessment  of  potential  carcinooenicrtv  and/or  other  toxicitv  is  comoleted. 

e  Statutory  reportable  quantrty  for  purposes  of  notification  under  SARA  sect  3CM(a)(2)      ^'"'"''8^™^  '^'°'  °^^  «»'^  *  compietea 

t  The  statutory  1  pound  reportable  quantity  for  methyl  isocyanate  may  be  adtusted  in  a  future  miemakina  action. 

g  New  chemicals  added  that  were  not  part  of  the  original  tet  of  402  substanc^  rwemawng  aann. 

h  Revised  TPQ  based  on  new  or  re-evaluated  toxicity  data. 

I  T^  T^'^^  '°  "^^  calculated  value  and  does  not  change  due  to  technical  review  as  In  proposed  rule. 

K  the  TPQ  was  revised  after  proposal  due  to  calculation  error  >'k>~" 

conicSSj^SS^i^J'ol  ^S^  '?X  c'^^teT  '°'""^  "^"^  "^  "^"^  °'  '"^  "«'  '^^^  ^~^  "^  '^'^'^  '""^  "'^ 

Appendix  B.— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning  Quantities 

[CAS  Number  Order] 


CAS  No. 


0 
50-00-0 
50-07-7 
50-14-6 


Cfwmical  name 


Organorhodium  Complex  (PMN-82-147) . 

Formaldehyde 

Mitomycin  C 

Ergocalclferot 


Notes 


e 

d.1 
d 
c.  e 


Reportable 
quantity* 
(pourxte) 


1 

1.000 

1 

1 


Threshold 

planning  quantity 

(pounds) 


10/10.000 
500 

500/10,000 
1,000/10,000 


15404 
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AppENoa  B.— The  List  of  ExTREMety  Hazardous  SuBSTA>(ces  and  Thew  Threshold  Planning  QuANnriES— Continued 

[CAS  Number  Oder] 


CAS  No. 


Chemical  name 


51-21-8 

51-75-2 

51-83-2 

52-66-6 

53-86-1 

54-11-5 

54-62-6 

55-91-4 

56-25-7 

56-36-2 

56-72-4 

57-14-7 

57-24-9 

57-47-6 

57-57-8 

57-64-7 

57-74-9 

58-36-6 

58-89-9 

59-88-1 

60-34-4 

60-41-3 

60-51-5 

62-38-4 

62-53-3 

62-73-7 

62-74-8 

62-75-9 

64-00-6 

64-86-8 

65-30-5 

65-86-1 

66-81-9 

67-66-3 

70-69-9 

71-63-6 

72-20-8 

74-83-9 

74-90-8 

74-93-1 

75-15-0 

75-18-3 

75-21-8 

75-44-5 

75-55-8 

75-S6-9 

75-74-1 

75-77-4 

75-78-5 

75-79-6 

75-86-5 

76-01-7 

7«-02-8 

77-47-4 

77-78-1 

77-81-6 

78-00-2 
T8-34-2 
78-53-5 
78-71-7 
78-82-0 
78-94-4 
76-«7-7 
79-06-1 
79-11^ 
79-19-6 


Fluorouracil 

Mechlorethamine 

Carfoachol  Chloride . 

Trichkxophon 

Indomethacin 

Nicotine 

Aminopterin 

Isofljorphate 

Canthvidin 

Parathion 

Coumaphos.. 


Dimethylhydrazine 

Strychnine — 

Physostigmine — 

Propiotactone,  Beta- - 

Physostigmine,  Salicylate  (1:1) 

Chlordane « ..~ — 

Phenoxarsine,  10,10'-Oxyd»- ~ 

Lindane - —. 

Pheoylhydrazine  Hydrochkxide 

Methyl  Hydrazine — 

Strychnine,  Sulfate ~ 

Dimethoate 

Phenylmercury  Acetate 

Aniline - 

Dichkxvos — ~ 

Sodium  Fluofoacetate — 

Nitrosodimethylamine 

Phenol.  3-(1-Methylethyl)-,  MethylcartMunate . 
Colchicine •> 


Notes 


Nicotine  Sulfate — 

Orotic  Add 

Cydoheximide 

Chlorofoon 

Propiophenone,  4-Amino- . 

Digitoxin 

Endrin _.. 

Mettiyl  iKomide 

Hydrocyanic  Acid 

Methyl  Mercaptan 

Cart)on  Disulfide 

Dimethyl  Sulfide 

Ethylene  Oxide 

Phosgene 

Propyteneimine 

Propylene  Oxide 

Tetramethyllead 

Trimethylchlorosilane — 

Dimethyldichlorosilar>e 

Methyltrichlorosilane 

Acetone  Cyanohydrin 

Pentachloroethane 

Trictiloroacetyt  Ctiloride 

Hexachlorocyclopentadiene.. 

Dimethyl  Sulfate 

TcftMn 


Tetraethytlead 

Dioxathion _ 

Amkofl ~ 

Oxetane,  3,SflB(0hloromelhyl)- 

IsotKityTorrtrlte _ 

Methyl  Vinyl  Ketone 

Lactonitrile 

Acrylaaide 

Chloroacetic  Acid._ 

Thiosemicarbazide 


e 

c.  e 

e 

a 

■.e 

c 

e 

c 

e 

c.d 

d 

c 
• 
e 
e 
d 
e 
d 
e 


d,l 


d.h 

e 
e.  h 

e 

a.e 

e 
d.l 

•.9 
c,  e 


Reportable 
quantity* 
(pounds) 


\ 


I 

e 

d.1 

I 

d 

I 

c,e,  I 

e 

e,ti 

9.W 

a.d 

e 

d.h 
d 

c,  e. 
h 
c.d 
e 
e 
e 

a.i> 
e 
e 

d,4 
« 


Threshold 

planning  quemtity 

(pounds) 


1 

1 

1 
100 

1 
100 

1 

100 

1 
1 

10 

1 

10 

1 
1 
1 
1 
1 
1 
1 

10 

1 

10 

100 

5,000 

10 

10 

1 
1 
1 
1 
1 
1 

5,000 

1 

1 

1 

1,000 

10 

100 

100 

1 
1 

10 

1 

100 

1 
1 
1 
1 

10 

1 
1 
1 
1 
1 

10 

1 
1 
1 
1 
1 
1 

S.QOO 

1 

1«0 


500/10,000 

10 

500/10.000 

10,000 

10,000 

100 

500/10,000 
100 

100/10,000 
100 

100/10,000 
1,000 
100/10,000 
100/10,000 
500 

100/10,000 
1,000 

500/10,000 
1,000/10.000 
1.000/10,000 
500 

100/10.000 
500/10.000 
500/10,000 
1,000 
1,000 

10/10,000 

1,000 

5GC/10.000 

10/10.000 

100/10.000 

10.000 

100/10.000 
10.000 

100/10.000 

100/10,000 

500/10.000 

1,000 

100 

500 

10,000 

100 

1,000 

10 

10,000 

10.000 

100 

1,000 

500 

500 

1.000 

10.000 

500 

100 

500 

10 

100 

500 

500 

500 

1.000 

10 

1,000 

1,000/10.000 

100/10,000 

TOO/10.000 
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APPENDIX  B.-Th.  U.T  OF  Extremely  Hazardous  Substances  and  Their  Threshold  Planning  QuANrmES-Continued 

[CAS  Number  Order] 


CAS  No. 


79-21-0 
79-22-1 
80-63-7 
81-81-2 
82-66-6 
84-74-2 
84-80-0 
86-50-0 
86-88-4 
87-86-5 
88-05-1 
88-85-7 
91-08-7 
93-05-0 
95-48-7 
95-63-6 
97-18-7 
98-05-5 
98-07-7 
98-09-9 
98-13-5 
98-16-8 
98-87-3 
98-95-3 
99-98-9 
100-14-1 
100-44-7 
102-36-3 
103-85-5 
106-89-8 
106-96-7 
106-99-0 
107-02-8 
107-07-3 
107-11-9 
107-12-0 
107-13-1 
107-15-3 
107-16-4 
107-18-6 
107-20-0 
107-30-2 
107-44-8 
107-49-3 
108-05-4 
108-23-6 
108-67-8 
108-91-8 
108-95-2 
108-98-5 
109-19-3 
109-61-5 
109-77-3 
110-00-9 
110-57-6 
110-89-4 
111-34-2 
111-44-4 

111-69-3 
115-21-9 
115-26-4 
115-29-7 
115-90-2 
116-06-3 
117-52-2 
117-84-0 
119-38-0 


Chemical  name 


Peracetic  Acid 

Methyl  CWoroforrrate 

Methyl  2-Chioroacrytate.. 

Warfarin 

Diphacinone., 


Notes 


Dilxrtyl  Phthalate 

Phylloquinone „... 

Azinphos-Methyl 

ANTU „„, 

Pentachlofophenol 

Aniline,  2,4,6-Trimethyt-., 
Dinoseb 


Toluene  2,6-Diisocyanate 

Diethyl-p-Phenylenediamine ... 

Cresol,  o- 

Pseodocumerie 


Phenol,  2,2'-Thiobis(4,6-Oichk)ro-(4.6-dichloro>-., 

Benzenearsonic  Acid 

Benzotrichloride '"""" ^ 

Benzenesuttonyl  Chloride  ..".IZ!Z.7™ZZ~.^ 

Trichloropbenyisilane „ ~.."~™1„. 

Benzenamine,  3-{Tnfluoromethyl)^.„.  ~ "™ 

Benzal  Chloride '""'™ 

Nitrobenzene „„„ i™*""" 

Dimethyl-p-Phenytenediamine ""'!! 

Benzene,  1  -(Chkx  omethyt)-4-Nitro-  .......ZZZ 

Benzyl  Chloride . 


Isocyanic  Add,  3,4-Dichlorophenyt  Ester.. 

Phenylthiourea 

Epichlorohydrin ""'~''""""' 

Propargyl  Bromide ~* 

Butadiene 

Acrolein ""'""'"]]""""" 

Chloroethanol i.~™™!!Z.~l" 

Altyiamine !Z!!!!!!..J!! 

Propionitrile ™""Z™......._ 

Acrylonitrile . 


Ethylenediamine 

Formaldehyde  Cyanohydrin. 

Allyl  Alcohol 

ChloroacetakJehyde , 

Chloromethy)  Methyl  Ether.., 

Sarin 

TEPP ZZl 

Vinyl  Acetate  Monomer 

Isopropyl  Chloroformate 

Mesityiene 

Cyclohexylamine 

Phenol 

Thioptienol 

Butyl  Isovalerate.. 


Propyl  Chloroformate.. 

Malononitrile „ 

Furan „ 


Trans-1 .4-Dichlorobutene.. 

Piperidine 

Butyl  Vinyl  Ether \ 

Dichloroethyl  Ether 

Adiponitrile 

Trichloroethylsilane 

Dimefox .. 

Endosutfan „„ 

Fensulf  othion 

Aldicarb „. 

Coumafuryl. 


Dioctyl  Phthalate 

Isopropylmethylpyrazolyl  DimethylcarbamateT 


e 
d.h 

e 

e 
a 
a.e 


a.d 

e 


a,e 

d 

a,e 

e 

e 

d 

a 

e.h 

e 

d 

I 

e 

« 

d 

e 

d,l 

e 

a.e 

e 
e 

d.1 

e.h 

a 

c.d 
e,  h 

d.l 
e 

a,e 
e.l 


a,e 

e 


e 

e 

a,e 

d 

e.  I 

e.h 

e 

e.h 

c 

a.e 

a 
e 


Reportable 
quantity* 
(pounds) 


Threshold 

planning  quantity 

(pounds) 


1 

500 

1.000 

500 

1 

500 

100 

500/10,000 

1 

10/10.000 

10 

10,000 

1 

10.000 

1 

10/10,000 

100 

500/10,000 

10 

10,000 

1 

500 

1.000 

100/10,000 

100 

100 

1 

10.000 

1.000 

1,000/10,000 

1 

10,000 

1 

100/10,000 

1 

10/10.000 

1 

100 

100 

10,000 

1 

500 

1 

600 

5,000 

500 

1.000 

10,000 

1 

10/10,000 

1 

500/10,000 

100 

500 

1 

500/10,000 

100 

100/10,000 

1,000 

1,000 

1 

10 

1 

10,000 

1 

500 

1 

500 

1 

500 

10 

500 

100 

10,000 

5,000 

10,000 

1 

1,000 

100 

1.000 

1,000 

10,000 

1 

100 

1 

10 

10 

100 

5,000 

1,000 

1 

1,000 

1 

10,000 

1 

10,000 

1.000 

500/10,000 

100 

500 

1 

10,000 

1 

500 

1.000 

500/10,000 

100 

500 

1 

500 

1 

1,000 

1 

10,000 

1 

10,000 

1 

1,000 

1 

500 

1 

500 

1 

10/10.000 

1 

500 

1 

100/10,000 

1 

10.000 

5,000 

10,000 

1 

500 

1.1 -I  Of 
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Appendix  B.— The  Ust  of  Extremely  Hazardous  Substances  and  Their  Threshold  Plannjnoi  Quanttties— Continued 

[CAS  Number  Order] 


CAS  No. 


Chemical  name 


Reportable 
quantity* 
(pounds) 


Threshold 

planrung  quantitir 

(pounds) 


122-14-5 
123-31-9 
123-73-9 
124-65-2 
124-87-8 
126-9S-7 
128-56-3 
129-00-0 
129-06-6 
131-11-3 
131-52-2 
140-29-4 
140-76-1 
141-66-2 
143-33-9 
144-49-0 
149-74-8 
151-38-2 
151-50-8 
151-56-4 
152-16-9 
287-92-3 
297-78-9 
297-97-2 
298-00-0 
298-02-2 
298-04-4 
300-62-9 
302-01-2 
309-00-2 
315-18-4 
316-42-7 
327-98-0 
353-42-4 
359-06-8 
371-62-0 

379-79-3 
465-73-6 
470-90-6 
502-39-6 
504-24-5 
505-60-2 
506-61-6 
506-68-3 
506-78-5 
509-14-8 
514-73-8 
534-07-8 
534-52-1 
535-89-7 
538-07-8 
541-25-3 

541-53-7 
542-76-7 
542-88-1 
542-90-5 
555-77-1 
556-61-6 
556-64-9 
558-25-8 
563-12-2 
563-41-7 
584-84-9 
594-42-3 
597-64-8 


Fenitrothion _.. 

Hydroquinone _.. 

Crotonaldehyde,  (E)-.. 
Sodium  Cacodylate_.. 
Picfotoxin _.. 


Methacrylonitrile „ , 

Sodium  Anthraqu)rK3r>e-1 -Sulfonate. 
Pyrene. 


Warfarin  Sodium 

Dimethyl  Phthalate , 

Sodium  Pentachlorophenate 

Benzyl  Cyanide 

Pyridine,  2-Methyl-5-Viny1- 

Diaotophos 

Sodium  Cyanide  (Na(CI^ 

Fluoroacetic  Acid ~...~ 

Dichloromethyphenylsilane 

Methoxyethylmercuric  Acetate ..... 

Potassium  Cyanide ._ „ 

Ethyleneimine _ 

[3iphosphoramide.  Octamethyl- 

Cyclopentane 

Isobenzan „ 

Thionazin 

Parathior>-MBthyl 

Phorate 

Disulfoton ................ 

Amphetamine .......... 

Hydrazine ., 

Aldrin _ 

Mexacarbate .................. 

Emetine,  Dihydrochloride _ 

Trichloronate „ - 

Boron  Trifluoride  Compound  WHh  Methyl  6th«r  (1:1) . 

Fluoroacetyl  Chloride _ 

Ethylene  Fluorohydrin _ * 


Ergotamine  Tartrate 

Isodrin _ „ 

Chloffenvinfos 

Methytmercuric  Dicyanamide., 

Pyridine,  4-Amino- 

Mustard  Gas „.., 

Potassium  Silver  Cyanide....,.., 

Cyanogen  Bromide , 

Cyanogen  Iodide 

Tetranitromethane „ , 

Dithlazanine  Iodide 

Bis(Chloromethyl)  Ketone 

Dinitrocrewl _ 

Crimidine 


Ethylbis(2-Chloroethyl)Amine., 
Lewisite 


Dithiobiuret 

Propionitrile,  3-Chloro- 

Chloromethyl  Ether 

Ethylthiocyanate „... 

Tris(2-Chloroethyl)Amine 

Methyl  Isothiocyanate _.., 

Methyl  Thiocyanate 

Methanesulfonyl  Fluoride 

Ethion 

Semicartxizide  Hydrochloride.. 

Toluene  2,4-Ditsocyanate , 

Parchloromethylmercaptan 

TetraethyJtin „ 


e 
I 

e 
e 
h 
a,e 

c 
e.h 

a 
e 
e.h 

e 
a 
b 
e 
a 
a 
b 
d 

a.a 

a 


a 
d 
d 

e.h 
e.k 
e 

c.  e 
0.  e. 
h 
a 

a 

a 

h 

e.h 

b 


e.h 

c.  e. 

h 


d.  h 

e 

e.h 

b.e 

e 
a 


c.a 


1 

1 
100 
1 
1 
1 
1 

5,000 
1 

5,000 
1 
1 
1 
1 
10 

1 
1 
1 

10 

1 

100 

1 
1 

100 
100 

10 

1 
1 
1 
1 

1.000 

1 
1 
1 
1 
1 

1 
1 
1 
1 

1,000 

1 
1 

1,000 

1 

10 

1 
1 

10 

1 
1 
1 

100 
1,000 

1 
1 

1 
1 
1 
1 

10 

1 

100 
100 

1 


500 

500/10,000 
1,000 
100/10,000 
500/10,000 
500 
10.000 
1.000/10,000 
100/10.000 
10.000 

100/10.000 
500 
500 
100 
100 
10/10,000 
1,000 
500/10,000 
100 
500 
100 
10,000 

100/10,000 

500 

100/10,000 

10 
500 
1.000 
1,000 
500/10,000 
500/10,000 
1/10,000 
500 
1,000 
10 
10 

500/10,000 

100/10,000 

500 

500/10,000 

500/10,000 

500 

500 

500/10,000 
1.000/10.000 

500 

500/10.000 
10/10.000 
10/10,000 

100/10.000 

500 
10 

100/10.009 

1.000 

100 

10.000 

100 

500 

10,000 

1.000 

1,000 

1,000/10.000 

soo 

500 
100 
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APPENDIX  B.-THE  u^r  ^  tXTREMELY  HAZARDOUS  SOBSTANCES  AND  THE.R  ThBESHOCD  PlANN.NG  OUAKTn-«&-CorTtinoed 

[CAS  Number  Order} 


CAS  No. 


614-78-8 
624-83-9 
624-92-0 
625-55-8 
627-11-2 
630-60-4 
633-03-4 
639-56-7 
640-15-3 
640-19-7 
644-64-4 
646-06-0 
675-14-9 
676-97-1 
696-28-6 
732-1 1-6 
760-93-0 
786-19-6 
814-49-3 
814-68-6 
824-11-3 
900-95-8 
919-86-8 
920-46-7 
944-22-9 
947-02-4 
950-10-7 
950-37-8 
991-42-4 
998-30-1 
999-81-5 
1031-47-6 
1066-45-1 
1122-60-7 
1124-33-0 
1129-41-5 
1303-28-2 
1306-19-0 
1314-32-5 
1314-56-3 
1314-62-1 
1314-84-7 
1327-53-3 
1331-17-5 
1335-87-1 
1397-94-0 
1405-87-4 
1420-07-1 
1464-53-5 
1558-25-4 
1563-66-2 
1600-27-7 
1622-32-8 
1642-54-2 
1752-30-3 
1910-42-5 
1982-47-4 
2001-95-8 
2032-65-7 
2074-50-2 
2097-19-0 
2104-64-5 
2223-93-0 
2231-57-4 
2235-25-8 
2238-07-5 
2244-16-8 


Chemical  name 


Thiourea,  (2-Methylphenyl)-. 

Methyl  (socyanate 

Methyl  Disulfide 

Isopropyl  Fomiate 

Chloroethyl  Chloroformate 

Ouabain 

C.  I.  Basic  Green  1 ". 

Triphenyltin  Chloride 

Thiometon _. 

Fluoroacetamide 

Dimetilan „ 

Dioxolane _ 

Cyanuric  Fluoride ...._ 

Methyl  Phosphontc  Dichloride.., 

Phenyl  Dichkwoarsine 

Phosmet _ 

Methacrylic  Anhydride 

Cartxjphenothion _ _„ 

Diethyl  Chlorophosphate 

Acryly)  Chloride _ 

Trimethylolpropane  Phosphite  .„ 

Stannarw,  Acetoxytriphenyl- 

Demeton-S-Methyl .._ 

MethacryloyI  Chloride 

Fonotos 

Phosfolan _ 

Mephosfolan _ 

Methidathion _ 

NortKjrmide _ 

TriethoxysJIane . 


Notes 


Jhlormequat  Chloride., 

Triamiphos _.., 

Trimethyltin  Chloride.... 
Nitrocyciohexane.. 


Pyridine,  4-Nitro-,  1 -Oxide 

Metolcarb _ „^ 

Arsenic  Pentoxide 

Cadmium  Oxide ^ 

Thallic  Oxide 

Phosphorus  Pentoxide 

Vanadium  Pentoxide 

Zinc  Phosphide 

Arsenous  Oxide 


Propylene  Glycol,  Allyl  Ether 

Hexachtoronaphthalene 

Antimyan  A „„ 

Bacitracin  __ 

Dinoterb „ «.„....„ 

Diepoxybutane _ „ 

Trichloro(Chloromethfyl)Silane . 

Cart>ofuran 

Mercuric  Acetate. 


Ethanesuifonyl  Chloride,  2-Chloro-. 

Dtethylcarbamazine  Citrate 

Acetone  Thiosemicartiazide „.. 

Paraquat „. 

Chloroxuron _.«._.. 

Valinomycin „ 

Methiocarb 

Paraquat  Methosulfate 

Phenylsilatrane 

EPN __ _ 'I 

Cadmium  Stearate _ 

Thiocartoazide _ _ 

Ethylmercuric  Phosphate . 

Diglycidyl  Ether 

Carvone 


e 

I 

e 

e 

e 

c.  e 

a,e 

• 

J 

e 
a,e 

e 

b.e 

d,h 

• 

• 

•.  h 

e,h 

••h 

•.0 

« 

e 

e 

fl 

e 

e 

e 

e 

e,h 

• 

• 

e 

e 

e 

d 

e 

a 

b.  e 

b 

d.h 

a.e 

a.e 

c,e 

a,e 

e 

d 

e 

e 
e 
e 
« 
e 

8 

c,« 

• 

e,h 

a 

c,e 

e 

a,e 

e 

a,e 


ReportabI 
quantity* 
(pourxls; 


100 


5,000 

100 

t.OOO 

100 

5.000 


10 


10 


Threshotd 

planning  quantity 

(pounds) 


500/10.000 

500 

100 

500 
1,000 

100/10,000 
10,000 

500/10.000 
10,000 

100/10000 

500/10,000 
10,000 

100 

100 

500 
10/10.000 

500 

500 

500 

100 

100/10.000 

500/10,000 

500 

100 

500 

100/10,000 

500 

500/10,000 

100/10,000 

500 

100/10,000 

500/10,000 

500/10,000 

500 

500/10,000 

100/10,000 

100/10,000 

100/10,000 
10,000 
10 

100/10,000 

500 

100/10,000 
10,000 
10000 

1.000/10.000 
10.000 

500/10000 

500 

100 
10/10,000 

500/10.000 

500 

100/10000 
1,000/10,000 

10/10,000 

500/10,000 

1,000/10000 

500/10000 

10/10000 

100/10,000 
100/10.000 
1,000/10,000 
1,000/10,000 
10,000 
1.000 
10,000 
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Appendix  B.— The  Ust  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning  Quantities— Continued 

[CAS  Number  Order] 


CAS  No. 


Chemical  name 


2275-18-5 
2497-07-6 
2524-O3-0 
2540-62-1 
2570-26-5 
2587-90-8 

2631-37-0 
2636-26-2 
2642-71-9 
2665-30-7 
2703-13-1 
2757-18-8 

2763-96-4 

2778-04-3 

3037-72-7 

3048-64-4 

3254-63-5 

3569-57-1 

3615-21-2 

3689-24-5 

3691-35-6 

3734-97-2 

3735-23-7 

3878-19-1 

4044-65-9 

4098-71-9 

4104-14-7 

4170-30-3 

4301-50-2 

4418-66-0 

4835-11-4 

5281-13-0 

5344-82-1 

5836-29-3 

6533-73-9 

6923-22-4 

7440-02-0 

7440-48-4 

7446-09-5 

7446-11-9 

7446-18-6 

7487-94-7 

7550-45-0 

7580-67-8 

7631-89-2 

7637-07-2 

7647-01-0 

7664-39-3 

7664-41-7 

7664-93-9 

7697-37-2 

7719-12-2 

7722-84-1 

7723-14-0 

7726-95-6 

7778-44-1 

7782-41-4 

7782-50-5 

7783-00-8 

7783-06-4 

7783-07-5 

7783-60-0 

7783-70-2 

7783-80-4 

7784-34-1 


Prottx)ate 

Oxydisuifoton — 

Dimethyl  PhosphorocWoridothioate 

Formottwon . 

Pentadecylamine.. 


Phosphorothioic  Acid.  0.0-Dimethyl-S-(2^ethytthio)  Ethyl  Ester.. 


Promecarb 

Cyarxjphos 

Azinphos-ettiyl — „_ — — 

Phosphofxjthioic  Acid,  Methy^.O-{4-Nitrapheny1)  O-Phenyl  Ester 

Phosphonothtoic  Acid.  Methyi-.O-Ethyi  0-{4-(Methytthio)Phenyl)  Ester., 
Thallous  Malonate - 


Notes 


Muscimoi.... 
Endottwo., 


:t 


Silane,  (4-AminobutyODiethoxymethy»- 

Vinylnortxxnene 


Phosphoric  Acid.  Dimethyl  4-{Methytthio)  Phenyl  Ester. 

Sulfoxide,  3-Chlofopfopyl  Octyl « 

Bonzimidazote.  4,5-Oict*xo-2-(Trifluoromethyl)- 

Sulfotep _ - - — 

Ctilorophactnone _..- ~.. ^ 

Amiton  Oxalate 4- 

Mettiy)  Phenkapton ...» ^ 

Fut>eridazole »...™ 

Bitoscanate 


Isophorone  Diisocyanate. 

Phosacetim 4 

Crotorutldehyde -...-, 

Fluonotil ,.....„.......M..«....«..^.........«i 

Phenol,  2,2'-'nTik3bis('Ca»lor<>«-Methyl)- 
Hexamethyleoediamine,  N,N'-Oitxrtyl-  .... 

Piprotal 

Ttiioorea.  (2-Ctilorophenyl)- . 

Coumatetratyl — 

Ttiallous  CartXHiate 

Monocrotophos 

Nicttel „.. 

Cdbaii — 

Sulfur  Dioxide 

Sulfur  Trioxide 

Ttiallous  Sulfate 

Mercuric  Chloride — 

Titanium  Tetrachloride ........ 

Lithium  Hydride 

Sodium  Arsenate 

Boron  Trifluoride.._ 


:;= 


Hydrogen  Chloride  (Gas  Only) ~ 

Hydrogen  Fluoride ~ 

Ammonia .... . 

Sulfuric  Acid — - 

Nitric  Acid — 

Phosphorus  Trichloride 

Hydrogen  Peroxide  (Cone  >52%) 

Phosphorus 

Bromine — 

Calcium  Arsenate „ 

Fluorine 4 

Chlorine 

Selenious  Add 

Hydrogen  Sulfide , 

Hydrogen  Selenide 

Sulfur  Tetrafluoride 

Antimony  Pentafluoride 

Tellurium  Hexafluoride „. 

Arsenous  Trichloride 


::t= 


e 

e.h 

e 

e 

e 

c.e, 

g 

e.h 

e 
e 
e 
• 

c.e, 
h 
a,h 
• 
a 

a,e 
e 
e 

«.g 

e 

• 

e 

e 

e 

6.0 

e 

e 
e 
e 
e 

e 

c.h 

e 

a.d 

a.e 

e.1 

b.e 

e 

e 

b.e 

d 

e 

e.l 


e.i 

b.h 

e.l 

d 

k 


I 

e 

e 

e 

e.k 

d 


Reportable 
quantity* 
(pounds) 


Threshold 

planning  quantity 

(pourKte) 


1 
1 
1 
1 
1 
1 

1 
1 
1 
1 
1 
1 

1.000 
1 
1 
1 
1 
1 
1 
100 

1 
1 
1 
1 
1 
1 
1 

100 

1 
1 
1 
1 

100 

1 

100 

1 
1 
1 
1 
1 

100 

1 
1 
1 

1,000 

1 

1 

100 

100 

1.000 

1.000 

1.000 

1 
1 

1 

1.000 

10 

10 

10 

100 

1 
1 
1 
1 

5,000 


100/10,000 

500 

500 

100 

100/10,000 

500 

500/10,000 
1,000 
100/10,000 
500 
500 
100/10,000 

10,000 

500/10,000 

1,000 

10.000 

500 

500 

500/10,000 
500 

100/10,000 
100/10,000 
500 

100/10,000 
500/10.000 
100 

100/10.000 
1,000 
100/10,000 
100/10,000 
500 

100/10.000 
100/10.000 
500/10,000 
100/10,000 
10/10,000 
10,000 
10,000 
500 
100 

100/10.000 

500/10.000 

100 

100 

1.000/10.000 

500 

500 

100 

500 

1.000 

1.000 

1.000 

1.000 

100 

500 

500/10.000 
500 
100 
1.000/10,000 
500 
10 
100 
500 
100 
500 
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APPENDU  B.-THE  LIST  OF  EXTREMELY  HAZABOOUS  SUBSTANCES  AM)  ThE«  ThRESHOLO  PLANN.NG  OUAHTITIES^Cominued 

[CAS  Number  Order) 


CASNa 


7784-42-1 
7784-46-5 
7786-34-7 
7791-12-0 
7791-23-3 
7803-51-2 
8001-35-2 
8023-53-8 
8065-48-3 
10025-65-7 
10025-73-7 
10025-87-3 
10025-97-5 
10026-13-8 
10028-15-6 
10031-59-1 
1004^-07-7 
10102-18-8 
10102-20-2 
10102-43-9 
10102-44-0 
10124-50-2 
10140-87-1 
10210-68-1 
10265-92-6 
10294-34-5 
10311-84-9 
10476-95-6 
12002-03-8 
12108-13-3 
13071-79-9 
13171-21-6 
13194-48-4 
13410-01-0 
13450-90-3 
13454-96-1 
13463-39-3 
13463-40-6 
13494-80-9 
14167-18-1 
15271-41-7 

16752-77-5 

16919-58-7 

17702-41-9 

17702-57-7 

19287-45-7 

19624-22-7 

20816-12-0 

20830-75-5 

20859-73-8 

21548-32-3 

21564-17-0 

21609-90-5 

21908-53-2 

21923-23-9 

22224-92-6 

23135-22-0 

23422-53-9 

23505-41-1 

24017-47-8 

24934-91-6 

26419-73-8 

26628-22-6 

27137-85-5 

28347-13-9 

28772-56-7 


Chemical  name 


Arsine  _ „... 

Scxiium  Afsenite 

Mevinphos 

Thallous  Chloride , 

Selenium  OxychloridB. 

Phosphine 

Camphechlor . 


Dichlorobenzalkonium  Chloride., 

Demeton „. 

Plantinous  Chloride ... 

Chromic  Chloride 


Phosphorus  Ocychtoride. 
Iridium  Tetrachloride , 


Phosphorus  Pentachfo»«e„ 

Ozone 

Thallium  Sulfate 

Rhodium  Trichloride 

Sodium  Selenite 

Sodium  Tellurite 

Nitnc  Oiode l™ 


Notes 


Nitrogen  Dioxide .... 

Potassium  Arsenile 

Ethanol,  1.2-D(chloro-,  Acetate! 

Cobalt  Cartxjnyl 

Methamidophos . „ 

Boron  Trichloride 1 

Dialifor 


Methacrolein  Diacetate . 
Paris  Green 


Manganese,  Tricartx)ny1  Methytcydopentadienyl.. 
Terbufos 


Phosphamidon 

Ethoprophos 

Sodium  Selenate 

Gallium  Trichloride 

Platinum  Tetrachloride.. 

Nickel  Carbonyt- 

Iron,  PentacartKMiyl 

Tellurium 

Salcomine. 


^'^^M  1,«H  ^  *l^'*:2-Cart)onitf  liT'siSto;^^ 

(1s-(1-alpha.2-beta,4-alpha.  5-alpha.6E))-.  "     »'         >> 

Methomyl 

Ammonium  Chloroplatirtate 

Decaborane(14) ZZZZZ~ZZ1..ZZ.ZZ„ 

Formparanate „...„_. „......_„..™......„...™"*""*"""""""""""**'"""""""""  

Dttxxane i!™"...™.™.""™"  

Pentaborane .."ii!""»™!I!!™™."™.".™  

Osmium  Tetroxide ™""!"""  """"""       

Oigoxin.. 


Aluminum  Phosphide 

Fosthietan ...."."""." 

Thiocyanic  Acid.  2-(Benzothia20ly)thio)Methyi  Ester 

Leptophos ., 

Mercuric  Oxide 

Chlorthiophos 

Fenamiphos Z'.Z 

Oxamyl . 


Formetanate  Hydrochloride . 

Pirimifos-Ethyl 

Triazofos 

Chlormephos. 


Carbamic  Acid.  Methyl-.  0-(((2.4-Dimethyl-1.  3-Dithiolan-2-yi')Methirtei^')"A^ 

Sodium  Azide  (Na(N,)) 

Trichloro(Dichlorophenyl)Silane !1-!..""!.""!!!!!!!!™"".™." 

Xylylene  Dichloride ."!!!"!!!!™™!."... 

Bromadidone 


d 

c.h 

e 

d 
••• 

a.e 

• 
d 

a,e 
b.e 

• 
h 

h 

• 
c 

d 

e 
e.  h 

e 

a 

e 

e 

d 

e.  h 

e.h 

• 

e 

a 

e 

■•• 

d 

e 

e 

e 

h 
a.e 

e 

e 

e 

e 

a 

a.  h 

b 

a 

a,a 

a 

e 

e.  h 

a 

a 

a.h 

a 

a 

a 

a 

b 

a 

a 

a 


Reportable 
quantity* 
(pounds) 


Threshold 

planning  quantity 

(pounds) 


t 

100 

1.000 

500/10.000 

10 

500 

100 

100/10,000 

1 

500 

100 

500 

500/10.000 

10.000 

500 

10,000 

1/10.000 

1.000 

500 

10.000 

500 

100 

too 

100/10.000 

10,000 

too 

100/10.000 

500/10.000 

100 

100 

1.000 

500/10,000 

1.000 

10/10,000 

100/10.000 

500 

100/10.000 

1.000 

100 

500/10,000 

100 

100 

100 

1.000 

100/10,000 

500/10,000 

10.000 

1 

too 

500/10,000 

500/10,000 

500/10,000 

100 

500/10,000 

10,000 

500/10,000 

100/10,000 

100 

500 

1,000 

10,000 

10/10,000 

100 

500 

500 

10.000 

500/10,000 

500/10,000 

500 

10/10,000 

100/10,000 

500/10,000 

1,000 

500 

500 

100/10.000 

1.000 

500 

500 

100/10,000 

100/10,000 
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Appendix  B.— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning  Quantities— Continued 

[CAS  Numljer  Oder) 


CAS  No. 


30674-80-7 
39196-18-4 
50782-69-9 
53558-25-1 
58270-08-9 
62207-76-5 


Ctwnical  name 


Methacfyloyloxyethyl  Isocyanate 

Thtofanox - - 

Ptiosphonothioic  Acid.  Methyl-.  S-(2-(Bi»(1-Methytethy»)Amino)Ethyl)  0-Ethyl  Ester. 
Pyriminil. 


Zinc,  Dkrfiloro(4.4-Oirnemy«-5((((Methytarnino)Cart)ony1)Oxy)lmirK»)Pentanenitrile)-.  (T-4)-. 
Cotjalt,  ((2,2'-{1 .2-Ettianedlylbis(Nitrilomettiylidyne))Bis(6-Ruorophenolato))(2-)- 

N.N',0.0>. 


Notes 


e,  h 

e 
e,  h 

e 
e 


Reportable 
quantity* 
(pounds) 


1 
100 
1 
1 
1 
1 


Threshold 

planning  quantity 

(pounds) 


100 

100/10,000 

100 

100/10,000 

100/10,000 

100/10.000 


•Only  the  statutory  or  final  RQ  is  shown.  For  more  information,  see  40  CFR  Table  302.4. 

Notes: 

a  This  chemical  does  not  meet  acute  toxicity  criteria.  Its  TPQ  is  set  at  10,000  pounds. 

b  This   material   is   a   reactive   solid.   The  TPQ   does  not  default  to   10,000   pounds  for  rK>r>-powder,   non-molten,   non-solution  form. 

c  The  calculated  TPQ  changed  after  technical  review  as  described  in  ttie  technical  support  document 

d  Indicates  that  the  RQ  is  subject  to  change  wtien  the  assessment  of  potential  carcinogenicity  and/or  other  toxicity  is  completed. 

e  Statutory  reportable  quantity  for  purposes  of  notification  under  SARA  sect  304(a)(2). 

f  The  statutory  1  pound  reportable  quantity  for  methyl  isocyanate  may  be  adjusted  in  a  future  rulemaking  action. 

g  New  chemicals  added  that  were  not  part  of  the  original  list  of  402  substarx;es. 

h  Revised  TPQ  based  on  new  or  re-evaluated  toxicity  data. 

j  TPQ  is  revised  to  its  calculated  value  and  does  not  change  due  to  technical  review  as  in  proposed  rule. 

K  The  TPQ  was  revised  after  proposal  due  to  calculation  error. 


I  Chemicals  on  the  original  list  that  do  not  meet  the  toxicity  criteria  but  because  of  their  high  productior 
considered  cfiemicals  of  concern  ("Other  chemicals"). 
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Presidential  Documents 

I 


Title  3— 

The  President 


Proclamation  5631  of  April  17,  19t7 

Increase  in  the  Rates  of  Duty  for  Certain  Articles  From  Japan 

I 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  April  17, 1987, 1  determined  pursuant  to  section  301  of  the  Trade  Act  of 
1974,  as  amended  ("the  Act")  (19  U.S.C.  2411),  that  the  Government  of  Japan 
has  not  implemented  or  enforced  major  provisions  of  the  Arrangement  con- 
cerning Trade  in  Semiconductor  Products,  signed  on  September  2,  1986,  and 
that  this  is  inconsistent  with  the  provisions  of,  or  otherwise  denies  benefits  to 
the  United  States  under,  a  trade  agreement;  and  is  unjustifiable  and  unreason- 
able and  constitutes  a  burden  or  restriction  on  United  States  commerce. 
Specifically,  the  Government  of  Japan  has  not  met  its  commitments  to  increase 
market  access  opportimities  in  Japan  for  foreign-based  semiconductor  produc- 
ers or  to  prevent  "diunping"  through  monitoring  of  costs  and  export  prices  of 
exports  from  Japan  of  semiconductor  products.  I  have  further  determined, 
pursuant  to  section  301(b)  of  the  Act  (19  U.S.C.  2411(b)),  that  the  appropriate 
and  feasible  action  in  response  to  such  failure  is  to  impose  increased  duties  on 
certain  imported  articles  that  are  the  products  of  Japan. 

2.  Section  301(a)  of  the  Act  (19  U.S.C.  2411(a))  authorizes  the  President  to  take 
all  appropriate  and  feasible  action  within  his  power  to  obtain  the  elimination 
of  an  act,  policy,  or  practice  of  a  foreign  government  or  instrumentality  that  (1) 
is  inconsistent  with  the  provisions  of,  or  otherwise  denies  benefits  to  the 
United  States  imder,  a  trade  agreement;  or  (2)  is  unjustifiable,  unreasonable, 
or  discriminatory  and  burdens  or  restricts  United  States  commerce.  Section 
301(b)  of  the  Act  authorizes  the  President  to  suspend,  withdraw,  or  prevent  the 
application  of  benefits  of  trade  agreement  concessions  with  respect  to,  and  to 
impose  duties  or  other  import  restrictions  on  the  products  of,  such  foreign 
government  or  instnunentality  for  such  time  as  he  determines  appropriate. 
Pursuant  to  section  301(a)  of  the  Act,  such  actions  can  be  taken  on  a 
nondiscriminatory  basis  or  solely  against  the  products  of  the  foreign  govern- 
ment or  instrumentality  involved.  Section  301(d)(1)  of  the  Act  (19  U.S.C. 
2411(d)(1))  authorizes  the  President  to  take  action  on  his  own  motion. 

3.  I  have  decided,  piu-suant  to  section  301(a),  (b),  and  (d)(1)  of  the  Act,  to 
increase  U.S.  import  duties  on  the  articles  provided  for  in  the  Annex  to  this 
Proclamation  that  are  the  products  of  Japan. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  but  not  limited  to  sections  301(a),  (b), 
and  (d)(1)  and  section  604  of  the  Act  (19  U.S.C.  2483),  do  proclaim  that: 

1.  Subpart  B  of  part  2  of  the  Appendix  to  the  Tariff  Schedules  of  the  United 
States  (19  U.S.C.  1202)  is  modified  as  set  forth  in  the  Annex  to  this  Proclama- 
tion. 

2.  The  United  States  Trade  Representative  is  authorized  to  suspend,  modify,  or 
terminate  the  increased  duties  imposed  by  this  Prodamation  upon  publication 
in  the  Federal  Register  of  his  determination  that  such  action  is  in  the  interest 
of  the  United  States. 
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3.  This  Proclamation  shall  be  effective  with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  April  17, 1987,  except 
that  it  shall  not  apply  with  respect  to  articles  that  were  admitted  into  a  U.S. 
foreign  trade  zone  on  or  before  March  31, 1987. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 


a 
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Subpart  B  of  part  2  of  the  Appendix  to  the  Tariff  Schedules  of  the  United  States  is  modified 
by  inserting  in  numerical  sequence  the  following  new  items  and  superior  heading,  set  forth 
herein  in  colum>iar  fonn,  in  the  columns  designated  "Item",  "Articles",  "Rates  of  Duty  1",  and 
"Rates  of  Duty  2",  respectively: 

Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for  consumption,  on 
or  after  April  17,  1987 


100%  ad  vaL      No  change 


"Artictes  the  product  ol  Japan: 

945.63  Aolofnatic  data  processing  machines,  o»  the  type  of  which  the 

constituent  units  are  »rtegrated  w\  the  same  housing,  whether 
finished  or  unfinished,  whtch  irxxxporate  a  microprocessor-based 
calculating  mechanism,  are  capable  of  handling  data  words  of  at 
least  16-txts  off  the  microprocessor,  and  are  designed  for  use  with 
a  non-CPJ  display  unit  whether  or  not  capable  of  use  without  an 
external  power  source  (provided  for  in  item  676.15,  pan  4G, 
schedule  6). 

945.64  Automatic  data  processing  machines,  of  the  type  of  »»hich  the    100%  ad  vaL      No  change 

consituer>t  units  are  separately  housed,  whether  fmtshed  or  unfirv 
ished,  which  incorporate  •  microprocessor-based  calculating 
mechanism,  are  capable  of  handling  data  wofds  of  at  least  l6-t)its 
off  the  microprocessor,  designed  for  use  while  affixed  to  or  placed 
on  a  table,  desk,  or  similar  place  (provided  for  in  item  676.15.  part 
4G,  schedule  6) 

945.65  Rotary  drills,  not  battery  powered,  with  a  chuck  capacity  of  1/2  inch 

or  more;  electropoeumatic  rotary  and  percussion  hammers;  and 
grinders,  senders,  and  polishers  (except  angle  gnnders,  senders, 
and  polishers,  belt  sanders,  and  ortxtal  and  stratght-line  sanders), 
the  foregoing  wt)tch  are  hand-directed  or  -controlled  tools  with 
seH-contamed  electric  motor  (provided  for  in  item  683.20,  pan  5, 
schedule  6) 
945.86  Complete  color  television  receivers  containing  In  a  single  housing  100%  ad  val.  No  change 
apparatus  for  receiving  and  displayiog  otf-tf>e-air  each  standard 
U.S.  broadcast  channel,  with  or  without  external  speakers,  having 
a  single  picture  tube  intended  lor  direct  viewing,  with  a  video 
display  diagonal  of  18,  19,  or  20  inches  (aH  the  foregoing  provided 
for  in  Item  684.92,  pan  5.  schedule  6) 


100%  ad  val.      No  change 


|FR  Doc.  87-9260 
Filed  4-21-87;  11:09  am) 
Billing  code  3195-01-M 


Editarial  note:  For  the  President's  statement  of  Apr.  17  on  the  duty  increases,  see  the  Weekly 
Compilation  of  Presidential  Domucents  (vol.  23,  no.  J5). 
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Executive  Order  12591  of  April  10,  1987 

Facilitating  Access  to  Science  and  Technology 

I  I 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  the  Federal  Technology  Transfer  Act  of 
1986  (Public  Law  99-502),  the  Trademark  Clarification  Act  of  1984  (Public  Law 
98-620).  and  the  University  and  Small  Business  Patent  Procedure  Act  of  1980 
(Public  Law  96-517).  and  in  order  to  ensure  that  Federal  agencies  and  labora- 
tories assist  universities  and  the  private  sector  in  broadening  our  technology 
base  by  moving  new  knowledge  from  the  research  laboratory  into  the  devel- 
opment of  new  products  and  processes,  it  is  hereby  ordered  as  follows: 

Section  1.  Transfer  of  Federally  Funded  Technology. 

(a)  The  head  of  each  Executive  department  and  agency,  to  the  extent  permit- 
ted by  law,  shall  encourage  and  facilitate  collaboration  among  Federal  labora- 
tories. State  and  local  governments,  universities,  and  the  private  sector, 
particularly  small  business,  in  order  to  assist  in  the  transfer  of  technology  to 
the  marketplace. 

(b)  The  head  of  each  Executive  department  and  agency  shall,  within  overall 
funding  allocations  and  to  the  extent  permitted  by  law: 

(1)  delegate  authority  to  its  government-owned,  government-operated  Federal 
laboratories: 

(A)  to  enter  into  cooperative  research  and  development  agreements  with  other 
Federal  laboratories.  State  and  local  governments,  universities,  and  the  pn- 
vate  sector,  and 

(B)  to  license,  assign,  or  waive  rights  to  intellectual  property  developed  by  the 
laboratory  either  under  such  cooperative  research  or  development  agreements 
and  from  within  individual  laboratories. 


(2)  identify  and  encourage  persons  to  act  as  conduits  between  and  among 
Federal  laboratories,  universities,  and  the  private  sector  for  the  transfer  of 
technology  developed  from  federally  funded  research  and  development  ef- 
forts;    I  I 

(3)  ensure  that  State  and  local  governments,  universities,  and  the  private 
sector  are  provided  with  information  on  the  technology,  expertise,  and  facili- 
ties available  in  Federal  laboratories; 

(4)  promote  the  commercialization,  in  accord  with  my  Memorandum  to  the 
Heads  of  Executive  Departments  and  Agencies  of  February  18.  1983.  of 
patentable  results  of  federally  funded  research  by  granting  to  all  contractors, 
regardless  of  size,  the  title  to  patents  made  in  whole  or  in  part  with  Federal 
funds,  in  exchange  for  royalty-free  use  by  or  on  behalf  of  the  government; 

(5)  implement,  as  expeditiously  as  practicable,  royalty-sharing  programs  with 
inventors  who  were  employees  of  the  agency  at  the  time  their  inventions  were 
made,  and  cash  award  programs;  and  j 

(6)  cooperate,  under  policy  guidance  provided  by  the  Office  of  Federal  Pro- 
curement Policy,  with  the  heads  of  other  affected  departments  and  agencies  in 
the  development  of  a  uniform  policy  permitting  Federal  contractors  to  retain 
rights  to  software,  engineering  drawings,  and  other  technical  data  generated 
by  Federal  grants  and  contracts,  in  exchange  for  royalty-free  use  by  or  on 
behalf  of  the  government. 
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Sec  2.  Establishment  of  the  Technology  Share  Program.  The  Secretaries  of 
Agriculture.  Commerce.  Energy,  and  Health  and  Human  Services  and  the 
Administrator  of  the  National  Aeronautics  and  Space  Administration  shall 
select  one  or  more  of  their  Federal  laboratories  to  participate  in  the  Technolo- 
gy Share  Program.  Consistent  with  its  mission  and  policies  and  within  its 
overall  funding  allocation  in  any  year,  each  Federal  laboratory  so  selected 
shall: 

(a)  Identify  areas  of  research  and  technology  of  potential  importance  to  long- 
term  national  economic  competitiveness  and  in  which  the  laboratory  possess- 
es special  competence  and/or  unique  facilities; 

(b)  Establish  a  mechanism  through  which  the  laboratory  performs  research  in 
areas  identified  in  Section  2(a)  as  a  participant  of  a  consortium  composed  of 
United  States  industries  and  universities.  All  consortia  so  established  shall 
have,  at  a  minimum,  three  individual  companies  that  conduct  the  majority  of 
their  business  in  the  United  States;  and 

(c)  Limit  its  participation  in  any  consortium  so  established  to  the  use  of 
laboratory  personnel  and  facilities.  However,  each  laboratory  may  also  pro- 
vide financial  support  generally  not  to  exceed  25  percent  of  the  total  budget 
for  the  activities  of  the  consortium.  Such  financial  support  by  any  laboratory 
in  all  such  consortia  shall  be  limited  to  a  maximum  of  $5  million  per  annum. 

Sec  3.  Technology  Exchange— Scientists  and  Engineers.  The  Executive  Direc- 
tor of  the  President's  Commission  on  Executive  Exchange  shall  assist  Federal 
agencies,  where  appropriate,  by  developing  and  implementing  an  exchange 
program  whereby  scientists  and  engineers  in  the  private  sector  may  take 
temporary  assignments  in  Federal  laboratories,  and  scientists  and  engineers  in 
Federal  laboratories  may  take  temporary  assignments  in  the  private  sector. 

Sec  4.  International  Science  and  Technology.  In  order  to  ensure  that  the 
United  States  benefits  from  and  fully  exploits  scientific  research  and  technolo- 
gy developed  abroad, 

(a)  The  head  of  each  Executive  department  and  agency,  when  negotiating  or 
entering  into  cooperative  research  and  development  agreements  and  licensing 
arrangements  with  foreign  persons  or  industrial  organizations  (where  these 
entities  are  directly  or  indirectly  controlled  by  a  foreign  company  or  govern- 
ment), shall,  in  consultation  with  the  United  States  Trade  Representative,  give 
appropriate  consideration: 

(1)  to  whether  such  foreign  companies  or  governments  permit  and  encourage 
United  States  agencies,  organizations,  or  persons  to  enter  into  cooperative 
research  and  development  agreements  and  licensing  arrangements  on  a  com- 
parable basis; 

(2)  to  whether  those  foreign  governments  have  policies  to  protect  the  United 
States  intellectual  property  rights;  and 

(3)  where  cooperative  research  will  involve  data,  technologies,  or  products 
subject  to  national  security  export  controls  under  the  laws  of  the  United 
States,  to  whether  those  foreign  governments  have  adopted  adequate  meas- 
ures to  prevent  the  transfer  of  strategic  technology  to  destinations  prohibited 
under  such  national  security  export  controls,  either  through  participation  in 
the  Coordinating  Committee  for  Multilateral  Export  Controls  (COCOM)  or 
through  other  international  agreements  to  which  the  United  States  and  such 
foreign  governments  are  signatories. 

(b)  The  Secretary  of  State  shall  develop  a  recruitment  pohcy  that  encourages 
scientists  and  engineers  from  other  Federal  agencies,  academic  institutions, 
and  industry  to  apply  for  assignments  in  embassies  of  the  United  States;  and 

(c)  The  Secretaries  of  State  and  Commerce  and  the  Director  of  the  National 
Science  Foundation  shall  develop  a  central  mechanism  for  the  prompt  and 
efficient  dissemination  of  science  and  technology  information  developed 
abroad  to  users  in  Federal  laboratories,  academic  institutions,  and  the  private 
sector  on  a  fee-for-service  basis. 
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Sec  5.  Technology  Transfer  from  the  Department  of  Defense.  Within  6  months 
of  the  date  of  this  Order,  the  Secretary  of  Defense  shall  identify  a  list  of 
funded  technologies  that  would  be  potentially  useful  to  United  States  indus- 
tries and  universities.  The  Secretary  shall  Uien  accelerate  efforts  to  make 
these  technologies  more  readily  available  to  United  States  industries  and 
universities. 

Sec  6.  Basic  Science  and  Technology  Centers.  The  head  of  each  Executive 
department  and  agency  shall  examine  the  potential  for  including  the  establish- 
ment of  university  research  centers  in  engineering,  science,  or  technology  in 
the  strategy  and  planning  for  any  future  research  and  development  programs. 
Such  university  centers  shall  be  jointly  funded  by  the  Federal  Government,  the 
private  sector,  and,  where  appropriate,  the  States  and  shall  focus  on  areas  of 
fundamental  research  and  technology  that  are  both  scientifically  promising 
and  have  the  potential  to  contribute  to  the  Nation's  long-term  economic 
competitiveness.  | 

Sec  7.  Reporting  Requirements,  (a)  Within  1  year  n^m  the  date  of  this  Order, 
the  Director  of  the  Office  of  Science  and  Technology  Policy  shall  convene  an 
interagency  task  force  comprised  of  the  heads  of  representative  agencies  and 
the  directors  of  representative  Federal  laboratories,  or  their  designees,  in 
order  to  identify  and  disseminate  creative  approaches  to  technology  transfer 
from  Federal  laboratories.  The  task  force  will  report  to  the  President  on  the 
progress  of  and  problems  with  technology  transfer  from  Federal  laboratories. 

(b)  Specifically,  the  report  shall  include:  1 

(1)  a  listing  of  current  technology  transfer  programs  and  an  assessment  of  the 
effectiveness  of  these  programs; 

(2)  identification  of  new  or  creative  approaches  to  technology  transfer  that 
might  serve  as  model  programs  for  Federal  laboratories; 

(3)  criteria  to  assess  the  effectiveness  and  impact  on  the  Nation's  economy  of 
planned  or  future  technology  transfer  efforts;  and  I 

(4)  a  compilation  and  assessment  of  the  Technology  Share  Program  estab- 
lished in  Section  2  and,  where  appropriate,  related  cooperative  research  and 
development  venture  programs. 

Sec.  8.  Relation  to  Existing  Law.  Nothing  in  this  Order  shall  affect  the 
continued  applicability  of  any  existing  laws  or  regulations  relating  to  the 
transfer  of  United  States  technology  to  other  nations.  The  head  of  any 
Executive  department  or  agency  may  exclude  from  consideration,  under  this 
Order,  any  technology  that  would  be,  if  transferred,  detrimental  to  the  inter- 
ests of  national  security. 


THE  WHITE  HOUSE, 
April  10,  1987. 


a 
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Editorial'  note:  For  the  President's  statement  of  Apr.  la  on  iigning  EO  12591,  see  the  Weekly 
Compilation  of  Presidential  Documents  (vol.  23,  no.  15). 
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Executive  Order  12592  of  April  10,  1987 

President's  Commission   on   Compensation   of  Career   Federal 
Executives 


By  tlie  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  and  in  order  to  establish,  in  accordance  with  the 
provisions  of  the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App. 
I),  an  advisory  commission  on  compensation  of  career  Federal  executives,  it  is 
hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  President's  Commission  on 
Compensation  of  Career  Federal  Executives.  The  Commission  shall  be  com- 
posed of  seven  members,  to  be  appointed  or  designated  by  the  President,  not 
more  than  four  of  whom  shall  be  employees  of  the  Federal  government.  The 
President  shall  designate  the  Chairman  of  the  Commission. 

Sec.  2.  Functions,  (a)  The  Commission  shall  study  the  levels  of  compensation 
paid  to  career  members  of  the  Senior  Executive  Service  (SES)  and  shall  advise 
the  President  and  the  Director  of  the  Office  of  Personnel  Management  on  its 
findings  and  recommendations,  including  its  conclusions  on: 

(1)  what  effects  inflation  has  had  on  these  pay  levels; 

(2)  how  these  pay  levels  compare  with  those  of  similarly  situated  executives 
in  the  private  sector; 

(3)  how  these  pay  levels  affect  the  recruitment  and  retention  of  career 
executives  in  the  Federal  service; 

(4)  whether  these  pay  levels  are  appropriate; 

(5)  how  compensation  of  the  Senior  Executive  Service  should  relate  to  com- 
pensation of  (a)  Executive  Level  employees,  and  (b)  GS/GM  employees;  and 

(6)  whether  legislation  should  be  proposed  to  alter  the  President's  authority  to 
adjust  SES  compensation  levels. 

(b)  The  Commission  shall  report  its  findings  and  recommendations  to  the 
President  and  the  Director  of  the  Office  of  Personnel  Management  no  later 
than  August  1. 1987. 

Sec.  3.  Administration,  (a)  The  heads  of  Executive  departments  and  agencies 
shall,  to  the  extent  provided  by  law.  provide  the  Commission  such  information 
with  respect  to  the  compensation  of  career  Federal  executives  as  it  may 
require  for  purposes  of  carrying  out  its  functions. 

(b)  Members  of  the  Commission  shall  serve  without  compensation  for  their 
work  on  the  Commission.  However,  members  appointed  from  among  private 
citizens  of  the  United  States  shall  be  allowed  travel  expenses,  including  per 
diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons  serving  intermit- 
tently in  the  government  service  (5  U.S.C.  5701-5707). 

(c)  The  Director  of  the  Office  of  Personnel  Management  shall,  to  the  extent 
permitted  by  law  and  subject  to  the  availability  of  funds,  provide  the  Commis- 
sion with  such  administrative  services,  facilities,  staff,  and  other  support 
services  as  may  be  necessary  for  the  effective  performance  of  its  functions. 
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Sec.  4.  General,  (a)  Notwithstanding  the  provisions  of  any  other  Executive 
order,  the  responsibilities  of  the  President  under  the  Federal  Advisory  Com- 
mittee Act,  as  amended,  except  that  of  reporting  annually  to  the  Congress, 
which  are  applicable  to  the  Commission  establidied  by  this  Order,  shall  be 
performed  by  the  Director  of  the  Office  of  Personnel  Management,  in  accord- 
ance with  guidelines  and  procedures  established  by  the  Administrator  of 
General  Services. 

(b)  The  Commission  shall  terminate  30  days  after  submission  of  its  report  to 
the  President. 
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THE  WHITE  HOUSE, 
April  to,  1987. 
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Memorandum  of  April  17,  1987 

Detennination  Under  Section  301  of  the  Trade  Act  of  1974 

Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  section  301  of  the  Trade  Act  of  1974.  as  amended  (19  U.S.C.  2411).  I 
have  determined  that  the  Government  of  Japan  has  not  implemented  or 
enforced  major  provisions  of  the  Arrangement  concerning  Trade  in  Semicon- 
ductor Products  ("the  Arrangement"),  signed  on  September  2,  1986.  and  that 
this  is  inconsistent  with  the  provisions  of,  or  otherwise  denies  benefits  to  the 
United  States  under,  the  Arrangement;  and  is  unjustifiable  and  unreasonable, 
and  constitutes  a  burden  or  restriction  on  U.S.  commerce.  I  also  have  deter- 
mined, pursuant  to  section  301  of  the  Act,  to  proclaim  increases  in  customs 
duties  to  a  level  of  100  percent  ad  valorem  on  certain  products  of  Japan  in 
response.  The  tariff  increases  I  am  proclaiming  shall  be  effective  with  respect 
to  the  covered  products  of  Japan  which  are  entered  on  and  after  April  17, 1987. 
I  am  taking  this  action  to  enforce  U.S.  rights  under  a  trade  agreement  and  to 
respond  to  the  acts,  policies  and  practices  of  the  Government  of  Japan  with 
respect  to  the  Arrangement. 

Reasons  for  Determination 

In  the  Arrangement,  the  Government  of  Japan  joined  the  Government  of  the 
United  States  in  declaring  its  desire  to  enhance  free  trade  in  semiconductors 
on  the  basis  of  market  principles  and  the  competitive  positions  of  the  semicon- 
ductor industries  in  the  two  countries.  The  Government  of  Japan  committed: 
(1)  to  impress  upon  Japanese  semiconductor  producers  and  users  the  need 
aggressively  to  take  advantage  of  increased  market  access  opportimities  in 
Japan  for  foreign-based  semiconductor  firms;  and  (2)  to  provide  further  sup- 
port for  expanded  sales  of  foreign-produced  semiconductors  in  Japan  through 
establishment  of  a  sales  assistance  organization  and  promotion  of  stable  long- 
term  relationships  between  Japanese  purchasers  and  foreign-based  semicon- 
ductor producers.  Finally,  both  Governments  agreed  that  the  expected  im- 
provement in  access  by  foreign-based  semiconductor  producers  should  be 
gradual  and  steady  over  the  period  of  the  Arrangement. 

Although  the  Goveniment  of  Japan  has  taken  some  steps  toward  satisfying 
these  obligations,  they  have  been  inadequate;  foreign-based  semiconductor 
producers  still  do  not  have  access  in  that  market  equivalent  to  that  enjoyed  by 
Japanese  firms. 

In  the  Arrangement,  the  Government  of  Japan  also  committed:  (1)  to  prevent 
"dumping"  through  monitoring  of  costs  and  export  prices  of  semiconductor 
products  exported  from  Japan;  and  (2)  to  encourage  Japanese  semiconductor 
producers  to  conform  to  antidumping  principles.  Again,  the  Government  of 
Japan  has  taken  steps  toward  satisfying  these  obligations,  but  they  have  been 
inadequate. 

Consultations  were  held  with  the  Government  of  Japan  on  numerous  occa- 
sions between  September  1986  and  April  1987  in  order  to  enforce  U.S.  rights 
under  the  Arrangement  and  to  ensure  that  the  Government  of  Japan  undertake 
concerted  efforts  to  fulfill  its  obligations  under  the  Arrangement.  To  date  these 
obligations  have  not  been  met. 
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On  March  17, 1987. 1  announced  my  intentian  to  raise  customs  duties  to  a  level 
of  100  percent  ad  valorem  on  as  much  as  $300  million  in  Japanese  exports  to 
the  United  States  in  response  to  the  lack  of  implementation  or  enforcement  by 
the  Government  of  Japan  of  major  provisions  of  the  Arrangement,  I  also 
announced  that  the  products  against  which  retaliatory  action  would  be  taken 
would  be  selected  after  a  comment  period  ending  April  14,  1987.  Finally,  I 
announced  that  sanctions  would  remain  in  effect  until  there  is  Hrm  and 
continuing  evidence  that  indicates  that  the  Government  of  Japan  is  fully 
implementing  and  enforcing  the  Arrangement. 

This  determination  shall  be  published  in  the  Federal  Register. 


IFR  Doc.  87-9272 
Filed  4-21-87;  11:13  %m\ 
Billing  code  3195-ai-M 


THE  WHTTE  HOUSE. 
Washington,  ApriJ  17,  1987. 
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Editorial  note:  For  the  Preaident's  statement  of  April  17  on  the  duty  increases,  see  the  Weekly 
Compilation  of  Presidential  Documents  tvol.  23,  no.  15). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces  a  forth- 
coming meeting  of  a  pubhc  advisory 
committee  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting 

The  following  advisory  committee 
meeting  is  announced: 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  April  22.  9  a.m.. 
Conference  Rm.  D.  Parklawn  Bldg..  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  10 
a.m.  to  5  p.m.;  David  F.  Hersey.  Center 
for  Drugs  and  Biologies  (HFN-32).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
e^ectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  cancer  treatment. 

Agenda — Open  public  hearing. 
Interested  persons  asking  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  expanded 
therapy  and  testing  of  interleukin-2  (IL- 
2)  and  IL-2  with  lymphokine-activated 
killer  (LAK)  cells  in  patients  with 
advanced  melanoma  and  renal  cancer. 
Members  of  the  National  Cancer 
Institute  (NCI)  advisory  councils  and 
NCI  staff  will  participate  in  the 


discussion.  The  joint  recommendations 
by  FDA/NCI  for  patient  participation  in 
therapy  and  testing  under  a  modified 
Group  C  Protocol  will  be  presented.  The 
sites  for  treatment  and  testing  will  be 
the  NCI  clinical  and  comprehensive 
cancer  centers. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whethef  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facihtate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 


presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFW-35).  Food  and 
Drug  Administration.  Rm.  12A-16.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857.  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Because  of  the  need  for  immediate 
consideration  of  this  urgent  and 
important  public  health  issue,  the 
Commissioner  is  authorizing  an 
exception  to  the  requirement  to  publish 
this  notice  15  days  before  the  meeting,  in 
accordance  with  21  CFR  14.20(a). 

Dated:  April  16, 1987. 
Frank  E  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  87-9261  Filed  4-21-87: 11:07  am) 
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TiUe  3— 

The  President 


Presidential  Documents 


Notice  of  April  21,  1987 

Continuation  of  Nicaraguan  Emergency 


[FR  Doc.  87-0360 
Filed  4-21-87;  4:54  pmj 
Billing  code  3195-01-M 


On  May  1. 1985,  by  Executive  Order  No.  12513, 1  declared  a  naUonal  emergen- 
cy to  deal  with  the  threat  to  the  national  security  and  foreign  policy  of  the 
United  States  constituted  by  the  situation  in  Nicaragua.  On  April  22,  1986,  I 
announced  the  continuation  of  that  emergency  beyond  May  1,  1986.  Because 
the  actions  and  policies  of  the  Government  of  Nicaragua  continue  to  pose  an 
unusual  and  extraordinary  threat  to  the  national  security  and  foreign  poHcy  of 
the  United  States,  the  national  emergency  declared  on  May  1,  1985,  and 
subsequently  extended,  must  continue  in  effect  beyond  May  1,  1987.  There- 
fore, in  accordance  with  Section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect  to 
Nicaragua.  This  notice  shall  be  published  in  the  Federal  Register  and  transmit- 
ted to  the  Congress. 


THE  WHITE  HOUSE, 
April  21,  1987. 


a 


crvAAiixk^ 


\  CjL_©oa^<>--v 


Editorial  note:  For  the  text  of  the  President's  message  to  the  Congress,  dated  Apr.  21,  on  the 
continuation  of  the  Nicaraguan  emergency,  see  the  Weekly  Compilation  of  Presidential  Docu- 
ments (vol.  23,  no.  16). 
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Federal  Register 
Vol.  52,  No.  78 
Thursday.  April  23.  1987 


This  sectioo  of  the  FEDERAL  REGISTER 
contains   regulatory  documents   having 
general  applicabilrty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  RegulatKjns.  which  is 
published  under  50  titles  pursuam  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   Issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

Almonds  Grown  in  Cattfomla; 
Administrative  Rules  and  Regulations 
Governing  Crediting  for  Marlceting 
Promotion  Expenses 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


summary:  This  rule  changes  the 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  California  almonds  to  allow 
handlers  of  California  almonds  to 
receive  credit  against  their  annual 
advertising  assessments  for  certain 
costs  directly  related  to  their  own  mail 
order  promotions.  Such  credit  will  be 
limited  to  $25,000  per  handler  per  crop 
year.  This  rule  gives  handlei^  a  new 
opportunity  to  take  advantage  of 
crediting. 

EFFECTIVE  DATE:  April  23. 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administrative  Branch, 
F&V.  AMS,  USDA,  Washington,  DC 
20250  telephone:  (202)  475-3914. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  Orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

It  is  estimated  that  102  handlers  of 
almonds  under  the  mariceting  order  for 
California  almonds  will  be  subject  to 
regulation  during  the  course  of  the 
current  season.  There  are  about  7,500 
almond  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2  (1985))  as 
those  having  average  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $100,000  and  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  average  annual  crop  value  for 
almond  producers  for  the  1983-84 
through  1985-86  seasons  was 
$328,199,333.  The  average  annual  gross 
revenues  for  the  last  three  years  was 
approximately  $43,760  for  producers. 
The  majority  of  handlers  and  producers 
of  almonds  may  be  classified  as  small 
entities. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA,  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  on 
small  entities.  This  rule  will  provide  a 
new  method  for  handlers  of  California 
almonds  to  receive  credit  against  their 
annual  advertising  assessments  for 
certain  expenses  incurred  in  conjunction 
with  their  own  mail  order  promotions. 
The  rule  will  allow  handlers  additional 
flexibihty  in  their  advertising 
expenditures  in  order  to  promote  the 
sale  of  California  almonds  which  will 
benefit  growers  and  handlers.  It  is  the 
Agency's  view  that  participating 
handlers  may  avail  themselves  of  this 
added  flexibility  with  only  minimal 
recordkeeping  requirements  involving 
the  completion  of  ABC  Form  31  and 
submission  of  appropriate  proofs  of 
performance.  These  requirements  would 
not  involve  significant  costs. 

Based  on  available  information,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  issuance  of  this  final  rule  will  not 


have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Information  collection  requirements 
contained  in  these  regulations  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35  (OMB 
Control  No.  0581-0071). 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  January  16. 1987 
(52  FR  1918).  Written  comments  were 
invited  from  interested  persons  until 
February  17. 1987.  No  comments  were 
received. 

This  action  revises  5  981.441  of 
Subpart — Administrative  Rules  and 
Regulations  issued  under  marketing 
agreement  and  Order  No.  981  (7  CFR 
Part  981),  both  as  amended,  regulating 
the  handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  on  a 
unanimous  recommendation  of  the 
Almond  Board  of  California  (ABC). 
which  works  with  USDA  in 
administering  the  order,  and  other 
information. 

Section  981.41(c)  of  the  order  provides 
that  the  ABC.  with  the  approval  of  the 
Secretary,  may  allow  handlers  to 
receive  credit  for  their  direct  marketing 
promotion  expenditures,  including  paid 
advertising,  against  their  annual 
advertising  assessments.  That 
paragraph  also  provides  that  a  handler 
shall  not  receive  credit  for  allowable 
expenditures  that  would  exceed  that 
portion  of  such  handlers  assessment 
obligation  which  is  designated  for 
marketing  promotion,  including  paid 
advertising.  Section  981.41(e)  provides 
that  before  crediting  is  undertaken,  the 
Secretary,  after  recommendation  by  the 
ABC  shall  prescribe  appropriate  rules 
and  regulations  as  are  necessary  to 
effectively  regulate  such  activity. 

Section  981.441  currently  prescribes 
rules  and  regulations  to  regulate  the 
crediting  of  paid  advertising 
expenditures  and  two  types  of  other 
marketing  promotion  expenditures.  This 
action  will  revise  that  section  to  add 
authority  for  the  crediting  of  certain 
marketing  promotion  expenditures 
related  to  mail  order  promotions.  These 
new  creditable  expenditures  will  be  the 
cost  of  purchasing  mailing  lists  to  be 
used  to  conduct  mail  order  promotions 
and  the  cost  of  envelopes  and  postage  to 
mail  printed  promotional  materials.  The 
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amount  of  credit  a  handler  can  receive 
for  mail  order  promotion  will  be  limited 
to  $25,000  per  crop  year.  This  rule  will 
give  handlers  a  new  opportunity  to  take 
advantage  of  crediting. 

The  ABC  has  not  generally 
recommended  that  credit  be  allowed  for 
marketing  promotion  expenditures  other 
than  paid  advertising  because  of  the 
difficulty  of  verifying  such  expenditures. 
However,  the  new  creditable  expenses 
are  verifiable  through  invoices  and 
postal  receipts.  Procedures  for  filing 
claims  for  credit  are  included  in  the  rule. 
These  procedures  are  similar  to  those 
currently  in  effect  for  paid  media 
advertising. 

After  consideration  of  all  relevant 
matter  presented,  including  the  Boeird's 
recommendation  and  other  available 
information,  it  is  further  found  that  the 
changes  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553]  in 
that:  (1)  The  regulation  provides 
handlers  with  additional  flexibility  in 
crediting  advertising  and  promotion 
expenditures,  and  handlers  should  have 
the  opportunity  to  utilize  this  increased 
flexibility  as  soon  as  possible;  (2) 
handlers  are  aware  of  this  action  and 
need  no  additional  time  to  comply;  and 
(3)  no  useful  purpose  would  be  served 
by  delaying  the  effective  date  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  981 

Agricultural  Marketing  Service. 
Marketing  agreements  and  orders. 
Almonds,  California. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  981  is  amended  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  Section  981.441  is  amended  by 
adding  paragraph  (d)(l)(iii)  as  follows: 

§  981.441    Crediting  for  marketing 
promotion  Including  paid  advertising. 

(d)  *  *  * 

(1)  *  *  * 

(iii)  For  costs  directly  related  to  mail 
order  promotion  subject  to  the  following 
conditions: 

(A)  Credit  shall  only  be  granted  for 
the  following  expenditures: 


[1]  For  the  purchase  of  mailing  Hsts  to 
conduct  mail  order  promotions. 

[2]  For  the  cost  of  envelopes  and 
postage  to  mail  promotional  materials. 

(B)  Credit  for  mail  order  promotion 
shall  be  limited  to  a  total  of  $25,000  per 
handler  per  crop  year. 

(C)  Handlers  must  ffle  claims  with  the 
Board  in  order  to  receive  credit  for  mail 
order  promotion  expenditiu^s.  Except  as 
provided  in  paragraph  (b]  of  this  section, 
no  credit  shall  be  granted  unless  a 
preliminary  claim  is  filed  on  or  before 
July  15  of  the  succeeding  crop  year  and  a 
final  claim  is  filed  on  or  before  October 
15  of  the  succeeding  crop  year.  Each 
preliminary  claim  must  be  filed  on  an 
ABC  Form  31  (claim  for  advertising 
credit],  stating  that  proof  of  performance 
will  be  submitted  as  expeditiously  as 
possible,  but  no  later  than  October  15.  If 
this  preliminary  claim  is  not  filed  on  or 
before  July  15.  there  will  be  no 
consideration  of  the  claim  under  any 
circumstances.  Each  final  claim  must  be 
submitted  on  ABC  Form  31  and 
accompanied  by  appropriate  proofs  of 
performance  such  as  invoices  or  postal 
receipts. 

Dated:  April  17, 1987. 

Ronald  L.  Qoffl. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Ooc.  87-9213  Filed  4-22-87;  8:45  am] 

BILUNB  COOC  MIO-Oa-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  624 

Farm  Credit  System  Regulatory 
Accounting  Practices;  Temporary 
Regulations 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA]  publishes 
amendments  to  its  temporary 
regulations  which  were  published  on 
December  24. 1986  (51  FR  46597]  and 
amended  on  January  28. 1987  (52  FR 
2670),  relating  to  the  utilization  of 
regulatory  accounting  practices  (RAP) 
by  Farm  Credit  System  (System] 
institutions.  These  amendments 
establish  the  circumstances  under  which 
System  Federal  land  bank  associations 
(FLBAs]  are  authorized  to  use  RAP  to 
adjust  the  value  of  their  stock  for 
regulatory  purposes  to  reflect  the  use  of 
RAP  by  the  district  Federal  land  bank 
(FLB). 

EFFBCnvE  DATE:  These  amendments  are 
effective  on  December  24, 1986. 


FOR  FURTHER  INFORMATION  CONTACT. 

Robert  E.  Donnelly,  Office  of  Analysis 
and  Supervision,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4450 

Or 

Gary  L  Norton,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
McLean.  VA  22102-5090,  (703)  883- 
4020 
SUPPLEMENTARY  INFORMATION:  The  FCA 
Board  adopted  temporary  rgulations 
implementing  the  Farm  Credit  Act 
Amendments  of  1986  (1986 
Amendments),  (Pub.  L  99-509),  relating 
to  the  utilization  of  RAP  by  System 
institutions,  and  the  reporting  and 
disclosure  requirements  associated 
therewith  (51  FR.  4697).  The  FCA  Board 
published  certain  technical  amendments 
to  the  regulations  on  January  28, 1987  (52 
FR  2670).  The  public  was  given  until 
February  24, 1987  to  submit  comments 
on  the  regulations.  A  public  hearing  on 
the  regulations  was  held  at  FCA  offices 
in  McLean.  Virginia  on  February  27, 
1987.  The  FCA  Board  is  in  the  process  of 
reviewing  the  comments  on  the 
regulations  and  the  transcript  of  the 
public  hearing,  and  will  act  on  and 
publish  responses  to  those  comments  in 
the  near  future.  However,  one  of  the 
comments  raised  an  issue  on  the  use  of 
RAP  by  FLBAs.  the  FCA  Board 
determined  that  the  issue  required 
separate  and  expedited  attention.  The 
matter  was  considered  by  the  FCA 
Board  at  its  special  meeting  on  April  17, 
1987,  and  is  the  subject  of  this 
publication. 

The  temporary  regulations  authorize 
System  banks  and  associations  to  use 
RAP  to  amortize  a  portion  of  their 
provisions  for  loan  losses  and  banks  to 
amortize  a  portion  of  their  interest  costs 
over  a  period  not  to  exceed  20  years, 
provided  the  conditions  set  forth  in  the 
regulations  are  met 

The  Farm  Credit  Corporation  of 
America  (FCCA),  on  behalf  of  the  37 
banks  of  the  System,  commented  that 
the  regulations  create  an  operational 
problem  which  arises  from  the 
appropriate  accoimting  treatment  of  an 
Fl£A'8  investment  in  an  FLB  on  books 
and  records  of  the  FLBA  under  generally 
accepted  accounting  principles  (GAAP). 
FLBAs  do  not  lend  to  borrowers,  but 
rather  act  as  agents  for  district  FLBs  in 
originating  and  servicing  loans  in  the 
FLEA'S  territory.  The  debt  issued  to 
finance  the  loan  is  issued  by  the  FLB, 
not  the  FLBA.  Therefore,  FLBAs 
generally  do  not  carry  a  loan  loss 
reserve  or  any  interst  expenses  on  their 
books.  However,  in  order  to  borrow 
from  the  FLBA  a  borrower  must 
purchase  stock  in  the  association, 
which,  in  turn,  purchases  stock  in  the 
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FLB.  The  value  of  the  borrower's  stock 
in  the  FLBA  is  directly  related  to  the 
value  of  the  FLBA's  stock  in  the  FLB 
(i.e.,  impairment  of  the  FLBA's  stock 
caused  impairment  of  the  borrowers 
stock.)  The  FLB  can  cure  its  stock 
impairment  by  the  use  of  RAP.  However, 
because  FLBAs  do  not  have  loan  loss 
reserves  or  debt  interest  costs  to  defer 
and  amortize,  they  are  not  able  to  utilize 
RAP  at  the  FLBA  level  to  correct 
impairment  of  stock  and  participation 
certificates  held  by  borrowers.  The  FCA 
Board  agrees  with  the  comments  raised 
by  the  FCCA  and  determined  that  the 
regulations  should  be  amended  promptly 
to  address  this  issue  in  order  to  avoid 
confusion  and  uncertainty  among  FLBA 
boards  of  directors  regarding  their 
authorities.  The  FCCA  acknowledged 
that  the  temporary  regulations  conform 
with  the  expressed  provisions  of  the 
1986  Amendments,  but  asserted  their 
belief  that  the  FCA  had  the  authority 
under  the  1986  Amemdments  to  permit  a 
passthrough  from  FLBs  to  FLBAs  of  RAP 
treatment  and  that  such  action  would  be 
consistent  with  the  intent  of  Congress  in 
enacting  the  legislation. 

Unlike  all  other  System  institutions, 
FLBAs  are  highly  dependent  on  the 
district  FLBs  for  financial  viabihty. 
FLBAs  have  limited  capacity  to  generate 
revenues  from  sources  other  than  their 
district  FLBs.  As  a  result  of  continued 
losses  by  several  FLBs,  FLBAs  in  those 
districts  have  experienced  losses  that 
have  resulted  in  impairment  of  their 
borrower-held  stock.  Due  to  the 
passthrough  of  the  purchase  of  stock 
and  participation  certificates  between 
FLBs  and  FLBAs  (i.e.,  for  each  share 
purchased  by  a  borrower  from  a  FLBA, 
a  corresponding  share  of  equal  value 
must  be  bought  by  the  FLBA  in  its 
district  FLB).  impairment  of  the  FLB  will 
usually  result  in  an  impairment  of  the 
stock  and  participation  certificates  of 
FLBAs  in  the  district 

Because  the  regulations  did  not  give 
consideration  to  the  unique  relationship 
between  FLBs  and  their  FLBAs,  the  FCA 
Board  is  amending  the  regulations  to 
allow  the  FLBAs  to  use  RAP  to  reflect 
the  use  of  RAP  by  FLBs.  Accordingly, 
S  624.104  is  redesignated  as  section 
624.105  and  a  new  S  624.104  is  added 
that  authorizes  FLBAs  to  utilize  RAP  in 
determining  the  value  of  the 
associations'  investments  in  their 
district  FLBs. 

The  amendments  to  the  regulations 
authorize  a  FLBA  to  use  RAP  for 
purposes  of  maintaining  the  value  of  its 
stock  and  participation  certificates  at 
par  or  face  value.  In  conformity  with  all 
other  institutions,  the  regulations  limit 
the  use  of  RAP  by  a  FLBA  to  only  such 


amounts  as  are  necessary  to  cure  an 
impairment  of  its  stock  and  participation 
certificates  for  regulatory  purposes.  The 
use  of  RAP  does  not  change  the  GAAP 
value  of  those  FLBA  equities.  As  a 
prerequisite  to  the  use  of  RAP,  FLBs  are 
required  to  enter  into  agreements  with 
the  Farm  Credit  System  Capital 
Corporation  (Capital  Corporation)  and 
to  request  direct  financial  assistance 
from  the  Capital  Corporation.  Since  any 
agreements  entered  into  by  the  FLBs 
with  the  Capital  Corporation  (with  or 
without  Capital  Corporation  assistance 
to  the  FLBs)  will  have  a  direct  impact  on 
the  FLBAs,  the  amendments  do  not 
require  FLBAs  to  undertake  such  actions 
themselves. 

The  FCA  Board  also  adopted  an 
amendment  to  section  624.110  to  provide 
that  the  accounting,  reporting,  and 
disclosure  requirements  contained  in 
Subpart  B  apply  to  all  institutions, 
including  FLBAs.  Boards  of  directors  of 
FLBAs  that  elect  to  use  RAP  must  adopt 
resolutions  to  that  effect.  A  board's 
resolution  must  provide  that  the  FLBA's 
stock  and  participation  certificates 
(equities]  are  to  be  issued  and  retired  on 
either  a  RAP  or  GAAP  basis.  The  FCA 
believes  the  related  policy  and  business 
decisions  have  the  same  accounting, 
disclosure,  and  legal  implications  to  the 
FLBAs  as  they  have  to  other  System 
institutions.  If  an  FLBA  board  elects  to 
retire  equities  on  a  RAP  basis,  the  board 
of  directors  must  obtain  a  legal  opinion 
from  independent  counsel  stating  that 
the  policies  and  procedures  to  be 
followed  conform  with  the  requirements 
of  all  applicable  laws.  This  same 
requirement  applies  to  all  institutions 
that  elect  to  retire  stock  on  a  RAP  basis. 
The  Board  made  clear  that  two  or  more 
institutions  can  jointly  request  a  single 
legal  opinion  that  is  prepared  in  a 
manner  that  will  be  appropriate  for  use 
by  the  boards  of  directors  of  each  of  the 
requesting  institutions. 

The  amendments  are  issued  as 
amendments  to  the  regulations 
published  on  December  24, 1986.  and 
have  the  same  effective  date  as  those 
regulations.  For  the  same  reasons 
discussed  in  connection  with  the 
promulgation  of  the  regulations  in 
December  1988.  the  FCA  Board 
determined,  based  on  the  Board's 
finding,  for  good  cause  and  in 
accordance  with  5  U.S.C.  553  (b)  and  (d), 
that  prior  pubhc  comment  and  a  delay  in 
the  effective  date  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  For  the  same  reasons,  the  FCA 
Board  determined,  in  accordance  with 
12  U.S.C.  2252(b).  that  an  emergency 
existed  that  authorized  pubhcation  of 
these  amendments  to  the  regulations 


without  prior  review  d>  me  appropriate 
congressional  committees. 

List  of  Subjects  in  12  CFR  Part  624 

Accounting.  Agricultural.  Banks, 
Banking.  Credit.  Rural  areas. 

As  stated  in  the  preamble.  Chapter  VI. 
Title  12,  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  title  of  Part  624  is  revised  to 
read  as  follows: 

PART  624— REGULATORY 
ACCOUNTING  PRACTICES- 
TEMPORARY  REGULATIONS 

2.  The  authority  citation  for  Part  624  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C  2001.  2014,  2073.  2093, 
2122,  2159,  2205,  2254,  Pub.  L  9»-509. 

Subpart  A— Deferral  and  Amortization 
of  Premiums,  Interest  Expenses  and 
Provisions  for  Loan  Losses 

3.  Subpart  A  is  amended  by 
redesignating  §  624.104  as  S  624.105  and 
by  adding  a  new  $  624.104  to  read  as 
follows: 

§  624. 104    Federal  land  t>ank  association 
passttwough  of  RAP. 

Each  Federal  land  bank  association  in 
a  district  in  which  the  Federal  land 
bank,  in  accordance  with  §  624.105,  is 
retiring  stock  and  participation 
certificates  at  par  or  face  amount  as 
determined  in  accordance  with  RAP 
may  utilize  RAP  to  value  of  the 
association's  investment  in  the  Federal 
land  bank  as  is  necessary  to  maintain  a 
book  value  of  the  association's  stock 
and  participation  certificates  equal  to 
par  or  face  amount  determined  in 
accordance  with  RAP. 

Subpart  B— Accounting  and  Disclosure 

4.  Section  624.110  is  revised  to  read  as 
follows: 

{624.110    QeneraL 

System  institutions  that  adopt  and  use 
RAP  in  accordance  with  the  provisions 
of  Subpart  A  of  this  part  shall  employ 
accounting  practices,  make  reports  to 
the  Farm  Credit  Administration,  and 
provide  disclosure  to  stockholders  and 
loan  applicants  in  accordance  with  the 
provisions  of  Subpart  B  of  this  part. 

5.  Section  624.113  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text  and  (b)(1)  to  read  as  follows: 

§  624. 1 1 3    Financial  reporting  and 
disclosure. 

(a)  Each  institution  that  uses  RAP  in 
accordance  with  the  provisions  of  this 
part  shall  prepare  and  issue  its  financial 
statements  to  stockholders  in 
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accordance  with  Part  &20  of  this  chapter. 
In  addition,  each  such  institution  shall 
disclose  clearly  in  footnotes  to  its 
Tinancial  statements  the  regulatory 
accounting  practices  adopted  by  the 
institution  and  shall  reconcile  the 
differences  between  the  application  of 
GAAP  and  RAP. 

(b)  Each  Federal  land  bank,  bank  for 
cooperatives,  and  the  Central  Bank  for 
Cooperatives  that  is  deferring  its 
provision  for  loan  losses  in  accordance 
with  §5  624.103  and  624.111(b),  each 
production  credit  association  that  is 
deferring  its  provision  for  loan  losses  in 
accordance  with  S  624.103,  and  each 
Federal  land  bank  association  that  is 
using  RAP  to  passthrough  the  use  of 
RAP  by  the  district  Federal  land  bank  in 
accordance  with  S  624.104  shall  comply 
with  the  requirements  of  this  paragraph. 

(1)  Not  later  than  30  days  after  the 
institution  has  adopted  and  used  RAP 
the  institution  shall  provide  each 
stockholder  and  holder  of  participation 
certificates  with  a  clearly  written 
notification  of  the  following  matters: 

William  A.  Sanders,  Jr.. 
Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  87-9179  Filed  4-22-87;  8:45  amj 
nunn  COM  CTos-oi-n 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Adntinlstration 
21  CFR  Part  1306 

RcfMng  of  Prescription  for  Controlled 
Substances  in  Schedules  III  and  IV 

AQENCV.  E)nig  Enforcement 
Administration,  Justice. 
action:  Final  rule;  correction. 

summary:  DEA  is  correcting  the  notice 
regarding  the  refilling  of  prescriptions 
for  controlled  substances  in  Schedules 
III  and  rv  which  appeared  in  the  Federal 
Register  on  January  16, 1987  (52  FR 
1903-1904),  and  again  on  February  5, 
1987  (52  FR  3604-3606)  following  OMB 
review  and  approval  of  the  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  G.  Thomas  Gitchel.  Chief,  State  and 
Industry  Section,  Office  of  Diversion 
Control  at  (202)  633-1216. 
SUPPLEMENTARY  INFORMATION:  DEA  has 
amended  regulations  for  the  refilling  of 
prescriptions  for  controlled  substances 
in  Schedules  III  and  IV  to  reduce  the 
paperwork  required  of  dispensing 
pharmacists,  and  to  establish  a  single 
source  document  from  which  to  monitor 
refill  activity,  thereby  more  easily 
detecting  abuse  and/or  frequent 
refilling.  The  notice  did  not 


acknowledge  the  favorable  comments 
made  by  the  American  Pharmaceutical 
Association. 

The  following  correction  is  made  in 
the  Final  Rule  published  on  January  16, 
1987  (52  FR  1903-1904)  and  on  February 
5, 1987  (52  FR  3604-3606): 

Under  Supplementary  Information 
paragraph  2  reads:  "Eleven  comments 
were  received  in  response  to  the  notice 
of  proposed  rulemaking."  This  is  revised 
to  read  as  follows: 

'Twelve  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  A  letter  from  the  American 
Pharmaceutical  Association  dated 
August  4, 1986  conveys  the  enthusiastic 
and  strong  support  for  the  proposed  rule. 
They  concur  in  DEA's  view  that  the 
revision  will  reduce  paperwork  required 
of  dispensing  pharmacists.  Furthermore, 
it  is  APhA's  view  that  DEA  and 
regulatory  and  enforcement  agencies  at 
the  state  and  local  levels  will  benefit 
even  more  &om  the  proposed  refilling 
rule,  since  all  activity  related  to  an 
individual  patient's  use  of  the  drug  will 
be  available  for  examination  at  a  single 
locatk}n  on  the  original  prescription." 

Dated:  April  17, 1987. 

Gene  R.  Haislip, 

Depufy  Assistant  Administrator,  Office  of 
Divertion  Control,  Drug  Enforcement 
A  dmiaistration. 

[FR  Doc.  87-9196  Filed  4-22-87;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  35a  and  602 
[T.D.  8137] 

Employnient  Taxes  and  CoMsction  of 
Incoms  Tax  at  Sourc«;  Backup 
Withholding  Relating  to  Notified  Payee 
Underreporting 

AQENCV:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to 
notified  payee  underreporting  of  interest 
or  dividend  payments.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983.  These  regulations  affect 
payors,  brokers,  and  payees  of 
reportable  interest,  original  issue 
discount,  dividend,  and  patronage 
dividend  payments  and  provide  them 
with  guidance  necessary  to  comply  with 
the  law.  These  regulations  explain  when 


a  payor  of  mese  payments  must  begin 
backup  withholding,  how  to  inform 
payees  that  they  are  subject  to  backup 
withholding,  how  payees  can  prevent  or 
stop  backup  withholding  resulting  from 
payee  underreporting,  and  when  a  payor 
must  stop  withholding. 

EFFECTIVE  DATE:  April  23, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Ann  M.  Lauritzen  of  the 
Legislation  and  Regulations  Division, 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW„  Washington.  DC  20224 
(Attention:  CC:LR:T)  {LR-160-86)  (202- 
566-3829,  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  temporary 
regulations  concerning  the 
underreporting  of  interest,  original  issue 
discount,  dividends,  or  patronage 
dividends  by  payees  and  the 
requirement  on  payors  to  impose  backup 
withholding  on  these  payments.  Section 
3406  was  added  to  the  Internal  Revenue 
Code  by  section  104  of  the  Interest  and 
Dividend  Tax  Compliance  Act  of  1983 
(Pub.  L  98-67,  97  Stat.  371). 

On  October  4, 1983,  the  Federal 
Register  published  Temporary 
Employment  Tax  Regulations  under  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983  (26  CFR  Part  35a)  under 
sections  3406  and  6676  of  the  Internal 
Revenue  Code  of  1954  (26  CFR  35a.999»- 
1;  T.D.  7916,  48  FR  45382,  as  amended  on 
November  25, 1983,  by  T.D.  7922,  48  FR 
53111).  Additional  temporary  regulations 
were  published  in  the  Federal  Register 
on  November  25, 1983  (26  CFR  35a.9999- 
2;  T.D.  7922.  48  FR  53106,  as  amended  on 
December  20, 1983,  by  T.D.  7929,  48  FR 
56342,  and  on  March  13, 1984,  by  T.D. 
7922,  49  FR  9417),  on  December  20, 1983 
(26  CFR  35a.999&-3;  T.D.  7929,  48  FR 
56332,  as  amended  on  January  3, 1984, 
by  T.D.  7933,  49  FR  63,  and  on  August  22, 
1984,  by  T.D.  7966,  49  FR  33236),  on 
February  28, 1984  (26  CFR  35a. 9999-3 A; 
T.D.  7946,  49  FR  7227),  and  on  August  22, 
1984  (26  CFR  35a.9999-4T,  T.D.  7966,  49 
FR  33237,  as  amended  on  August  29, 

1984,  by  T.D.  7972,  49  FR  34340;  and  28 
CFR  35a.9999-5,  T.D.  7967,  49  FR  33240, 
as  amended  on  September  19, 1984,  by 
T.D.  7973,  49  FR  36645,  on  August  20, 

1985,  by  T.D.  8046,  50  FR  33526,  on  April 
3, 1986,  by  T.D.  8046,  51  FR  11447,  and  on 
December  19, 1986,  by  TD  8110,  51  FR 
45453).  Those  regulations  were 
published  primarily  to  provide  guidance 
under  the  Interest  and  Dividend  Tax 
Compliance  Act  of  1983. 

This  document  adds  new  §§  35a.3406- 
1  and  35a.3406-2  to  26  CFR  part  35a. 
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Temporary  Employment  Tax 
Regulations  under  the  Interest  and 
Dividend  Tax  Compbance  Act  of  1983. 
Section  35a.3406-l  is  being  reserved  for 
regulations  that  will  be  published  in  the 
near  future  under  section  3406(a)(1)(B), 
concerning  backup  withholding  due  to 
an  incorrect  taxpayer  identification 
number.  Section  35a.3406-2  will  contain 
the  temporary  regulations  in  this 
document,  issued  under  section 
3406(a)(1)(C),  and  will  remain  In  effect 
until  superseded  by  final  regulations  on 
this  subject. 

Those  payors  who  received  notice  to 
begin  backup  withholding  due  to  a 
notiHed  payee  underreporting  prior  to 
the  effective  date  of  these  regulations 
and  began  withholding  pursuant  to 
those  notices  should  continue 
withholding.  Those  payors,  however, 
who  received  or  should  have  received  a 
notice  to  begin  backup  withholding  prior 
to  the  effective  date  and  either  did  not 
begin  backup  withholding  or  did  not 
receive  that  notice,  must  begin  backup 
withholding  by  the  close  of  the  30th  day 
after  the  day  of  receipt  of  a  subsequent 
notice,  titled  "Special  Backup 
Withholding  Notice  Under  {  35a.3406- 
2(e)(1)  of  the  Code  of  Federal 
Regulations." 

The  special  backup  withholding  notice 
consists  of  a  letter  (numbered  2254)  that 
incorporates  the  first  notice  which  has 
been  updated  by  deleting  those  payees 
listed  in  the  first  notice  who  have 
obtained  a  determination  from  the 
Service  that  backup  withholding  should 
stop.  The  Service  will  mail  the  special 
notice  to  payors  shortly  after 
publication  of  these  regulations.  No 
penalties  will  be  assessed  against 
payors  for  the  failure  to  witUiold  on  or 
before  30  days  after  the  effective  date  of 
these  regulations. 

The  Service  plans  to  send  its  regular 
notices  to  begin  backup  withholding  due 
to  notified  payee  underreporting  (CP 
543)  to  payors  around  the  end  of  May. 
1987.  Thus,  although  these  regulations 
are  effective  upon  publication,  most 
payors  will  not  have  to  begin 
withholding  under  section  3406(a)(1)(C) 
until  around  the  end  of  June,  1987. 

These  temporary  regiilations  are 
necessary  to  provide  immediate 
guidance  to  payors,  brokers,  and  payees 
when  there  is  a  notified  payee 
underreporting.  The  Internal  Revenue 
Service  intends  to  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  in  the  near  futiu^  that  will 
provide  comprehensive  rules  regarding 
backup  withholding.  Generally,  the 
pertinent  provisions  of  all  the  temporary 
regulations  with  respect  to  backup 
withholding  will  be  incorporated  in  the 
notice  of  proposed  rulemaking.  The 


notice  of  proposed  rulemaking  will 
provide  the  pubUc  an  opportunity  to 
comment  on  the  regulations. 

Explanation  of  Provisions 

These  temporary  regulations  provide 
guidance  concerning  the  backup 
withholding  process  resulting  from  a 
noticed  payee  underreporting  of 
reportable  interest;  original  issue 
discount,  dividend,  or  patronage 
dividend  payments  (hereafter, 
"reportable  interest  or  dividend 
payments"). 

Definition  of  a  Notified  Payee 
Underreporting 

A  payee  will  be  subject  to  backup 
withholding  if  a  notified  payee 
underreporting  has  occurred.  A  notified 
payee  underreporting  occurs  when  the 
Internal  Revenue  Service:  (1) 
Determines  that  a  payee  has 
imderreported  interest  or  dividend 
payments,  (2)  mails  at  least  4  notices  to 
the  payee  over  a  period  of  at  least  120 
days  (hereafter,  "the  notice  period") 
with  respect  to  the  underreporting  of 
interest  or  dividend  payments,  and  (3)  in 
the  case  of  any  payee  who  has  filed  a 
return  for  the  taxable  year,  assesses  any 
deficiency  of  tax  attributable  to  that 
underreporting. 

The  Service  will  determine  that  there 
is  a  payee  underreporting  if  for  a 
taxable  year  a  payee  failed  to  include  in 
his  teix  return  for  that  year  any  portion 
of  a  reportable  interest  or  dividend 
payment  required  to  be  shown  on  that 
tax  return,  or  if  a  payee  may  have  been 
required  to  file  a  retiun  for  that  year  and 
to  include  a  reportable  interest  or 
dividend  payment  in  the  return  but 
failed  to  file  a  return. 

Once  the  Service  determines  that  a 
payee  has  underreported  interest  or 
dividend  payments,  the  Ser\'ice  will 
send  at  least  4  notices  to  the  payee 
during  the  notice  period  advising  the 
payee  that  he  may  become  subject  to 
backup  withholding  as  a  result  of  payee 
underreporting.  In  some  cases,  the 
notice  to  the  payee  will  be  incorporated 
with  other  notices  that  the  Service 
provides  to  the  payee. 

If  a  payee  has  filed  a  return  for  the 
taxable  year,  any  deficiency  of  tax 
attributable  to  the  payee's  failure  to 
report  interest  or  dividend  payments 
must  be  assessed  (pursuant  to  section 
8213)  before  the  Service  will  notify 
payors  and  brokers  that  the  payee  is 
subject  to  backup  withholding  due  to 
notified  payee  underreporting.  However, 
if  a  payee  files  a  Tax  Court  petition 
primarily  to  delay  an  assessment  and 
backup  withholding,  then,  upon  a 
fmding  of  the  Tax  Court  to  that  effect. 


the  payee  may  be  assessed  $5,000  in 
damages  under  section  6673. 

After  a  notified  payee  underreporting 
has  occurred,  the  Service  may  require 
the  payee  to  provide  the  names  of  all  of 
his  payors  and  brokers  to  the  Service.  In 
addition,  these  regulations  provide  that 
the  payee  may  be  required  to  inform  the 
Service  of  the  numbers  of  all  his 
accounts  with  respect  to  which 
reportable  interest  or  dividend 
payments  are  being  made. 

Notice  to  Payors  and  Brokers  Regarding 
Backup  Withholding 

The  Service  will  notify  payors  and 
brokers  that  the  payee  is  subject  to 
backup  withholding  due  to  a  notified 
payee  underreporting.  The  notice  to 
payors  and  brokers  will  generally 
include:  The  payee's  name,  taxpayer 
identification  number,  address,  the 
statement  that  the  payee  is  subject  to 
backup  withholding  under  section 
3406(a)(1)(C),  and  at  least  one  account 
number  (if  the  payor  provided  an 
account  number  on  a  Form  1099  filed 
with  the  Internal  Revenue  Service  for 
the  payee)  to  assist  the  payors  in 
locating  all  payments  of  the  payee 
subject  to  backup  withholding.  In 
addition,  the  notice  will  instruct  payors 
and  those  brokers  holding  an  instrument 
in  street  name  (hereafter  referred  to 
collectively  as  "payors")  to  begin 
backup  withholding  on  those  payments 
pursuant  to  section  3406(a)(l)(O  and  to 
notify  the  payee  that  backup 
withholding  has  begun. 

A  broker  who  receives  notice  that  a 
payee  is  subject  to  backup  withholding 
due  to  a  notified  payee  underreporting 
and  through  whom  the  payee 
subsequently  acquires  a  readily  tradable 
instrument  as  defined  in  section 
3406(h)(6)  with  respect  to  which  the 
broker  is  not  the  payor  is  required  to 
notify  the  payor  of  diat  instrument  that 
the  payee  is  subject  to  backup 
withholding  due  to  a  notified  payee 
underreporting.  The  broker  is  required 
to  give  this  information  to  the  payor  in 
connection  with  the  transfer  instructions 
for  the  acquisition.  See  A-41  of 
S  35a.9999-l  for  the  time  and  manner  in 
which  the  broker  is  required  to  provide 
this  information.  Upon  receiving  the 
notice  from  a  broker  a  payor  is  required 
to  begin  backup  withholding  under  the 
same  rules  that  apply  to  payors  who 
receive  a  notice  from  the  Service  to 
begin  backup  withholding. 

In  this  connection,  payors  must  begin 
backup  v^thholding  on  all  reportable 
interest  and  dividend  payments  by  the 
close  of  the  day  30  days  after  the  date 
the  payor  receives  the  notice.  Backup 
withholding  applies  to  all  existing 
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accounts  paying  reportable  interest  or 
dividend  payments  that  a  payor  can 
locate  using  reasonable  care. 

Reportable  interest  and  dividend 
payments  subject  to  backup  withholding 
due  to  notified  payee  underreporting  are 
defined  in  section  3406(b](2]  and 
S  35a.3406-2(a)(4].  Distributions  from 
individual  retirement  accounts  and  other 
designated  distributions  specified  in  A- 
18  of  §  35a.9999-3  are  not  reportable 
interest  or  dividend  payments  subject  to 
backup  withholding  under  section 
3406(a)(1)(C). 

Once  backup  withholding  due  to  a 
notified  payee  underreporting  begins, 
the  Internal  Revenue  Service  will  not 
notify  payors  to  stop  backup 
withholding  nor  brokers  that  the  payee 
is  no  longer  subject  to  backup 
withholding  until  the  payee  obtains  a 
determination  from  the  Service  with 
respect  to  the  notified  payee 
imderreporting  and  resolves  any  payee 
underreporting  in  the  maimer  prescribed 
in  §  35a.3406-2(g). 

Request  for  a  Determination  by  a  Payee 

A  payee  may  request  a  determination 
from  the  Service  to  prevent  backup 
withholding  from  starting  or  to  stop 
backup  withholding  once  it  has  begun. 
To  obtain  a  determination,  a  payee  must 
show  that:  (1)  No  payee  underreporting 
occurred,  (2)  any  payee  underreporting 
has  been  corrected,  (3)  withholding 
under  section  3406(a)(1)(C)  has  caused 
(or  would  cause]  undue  hardship  and  it 
is  unlikely  that  any  payee 
underreporting  by  the  payee  will  occur 
again,  or  (4)  a  bona  fide  dispute  exists 
with  the  Service  as  to  whether  there  has 
been  any  payee  underreporting. 

In  general,  if  the  Service  makes  a 
determination  during  the  notice  period, 
the  payee  will  not  be  subject  to  backup 
withholding  due  to  a  notified  payee 
underreporting  with  respect  to  the 
taxable  year  in  question.  If  the  Service 
makes  a  determination  after  backup 
withholding  has  begum,  the  Service  will 
provide  the  payee  with  a  certification 
and  will  provide  his  payors  and  brokers 
(who  were  previously  notified  by  the 
Service  regarding  backup  withholding 
under  section  3406(a)(1)(C))  with  a 
notice.  The  notice  and  certification  will 
state  that  the  payee  is  no  longer  subject 
to  backup  withholding  under  section 
3406(a)(1)(C)  and  will  advise  payors  that 
backup  withholding  is  to  stop. 

Definition  of  Stop  Date 

The  payor  must  stop  backup 
withholding  as  of  the  close  of  the  day 
immediately  before  the  stop  date.  If  the 
Service  makes  a  determination  by 
October  15  that  any  underreporting  has 
been  corrected  or  that  a  bona  fide 


dispute  exists,  the  stop  date  is  January  1 
of  the  following  year.  However,  if  the 
payor  receives  the  notice  from  the 
Service  or  the  certification  from  the 
payee  after  December  1,  or  if  a 
determination  is  made  that  no 
underreporting  occurred  or  that  an 
undue  hardship  exists  (or  would  exist], 
the  stop  date  is  the  day  that  is  30  days 
after  the  earlier  of  the  date  the  payor 
receives  the  notice  from  the  Service  to 
stop  backup  withholding  or  the  date  the 
payor  receives  a  copy  of  the 
certification  provided  to  the  payee  by 
the  Service.  In  cases  where  the  stop  date 
is  determined  by  reference  to  the  date  a 
notice  is  received  or  a  certification  is 
provided,  a  payor  may  elect  to 
determine  the  stop  date  on  any  day 
during  that  30-day  period. 

The  payee,  however,  will  continue  to 
be  subject  to  backup  withholding  if 
provisions  of  section  3406(a)(1),  other 
than  notified  payee  underreporting, 
require  backup  withholding. 

Miscellaneous 

Once  a  notified  payee  underreporting 
occurs,  the  payee  may  not  certify  to  any 
payor  or  broker  under  section 
340e(a)(l)(D)  that  he  is  not  subject  to 
backup  withholding  due  to  a  notified 
payee  underreporting. 

Payors  are  required  to  remit  to  the 
Service  amounts  withheld  due  to  a 
notified  payee  underreporting  in  the 
same  manner  as  other  backup 
withholding  under  section  3406(a)(1). 
See  A-47  of  S  35a.9999-l  for 
requirements  relating  to  remitting  to  the 
Service  amounts  withheld  under  section 
3408. 

These  regulations  also  explain  how 
backup  withholding  applies,  describe 
the  requirements  for  a  payee  to  obtain  a 
determination  from  the  Internal  Revenue 
Service,  and  provide  guidance  on 
procedural  and  miscellaneous  issues 
including  treatment  of  joint  accounts 
and  joint  returns. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C 
553  for  temporary  regulations. 
Accordingly,  the  temporary  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Noa- Applicability  of  Executive  Order 
12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 


Paperwoik  Reduction  Act 

The  coDection-of-information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
0MB  under  control  number  1545-0112. 

Drafting  Infonnation 

The  principal  author  of  these 
temporary  regulations  is  Laura  Ann  M. 
Lauritzen  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjects 

26  CFR  Part  35a 

Employment  taxes  Withholding  Sick 
pay. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  35a  and  602 
are  amended  as  follows: 

PART  35a— TEMPORARY 
EMPLOYMENT  TAX  REGUU^TIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Paragraph  1.  The  authority  citation  for 
Part  35a  is  amended  by  adding  the 
following  citation: 

Authority:  28  U.S.C.  7805.  •  *  •Section 
35a.340d-Z  also  issued  under  28  U.S.C 
3406(c)(3KD)  and  3406  (i). 

Par.  2.  New  SS  35a.3406-l  and 
35a.340&-2  are  added  immediately 
before  S  35a.9gg9-l  to  read  as  follows: 

§  35a.3406-1    hnpositlon  of  backup 
withhotdlng  dua  to  notification  of  an 
Incorract  taxpayer  klenftflcation  number. 
[Rasarvod] 

9  35a.3406-2    ImpoaHion  of  backup 
wHhhotding  for  notifiad  payaa 
undanaporting  of  raportabla  Intarast  or 
divldand  paymanta. 

(a)  Requirement  that  a  payor  backup 
withhold  due  to  a  notified  payee 
underreporting — (1)  In  general.  Except 
as  otherwise  provided  in  paragraph 
(a)(5)  of  this  section,  backup 
withholding  under  section  3406(a)(1)(C) 
applies  to  any  reportable  interest  or 
dividend  payment  (as  defined  in  section 
3406(b)(2)  and  paragraph  (a)(4)  of  this 
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section)  made  to  a  payee,  if  the  Internal 
Revenue  Service  or  a  broker  (as  defined 
in  section  3406(h)(5)  and  paragraph 
(a)(7)  of  this  section  and  pursuant  to 
section  3406(d)(2)(B)(ii)(m))  notifies  a 
payor  (as  defined  in  section  3406(h)(4) 
and  in  paragraph  (a)(6)  of  this  section] 
that  the  payee  is  subject  to  backup 
withholding  due  to  a  notified  payee 
underreporting  (as  defined  in  paragraph 
(a)i2)  of  this  section).  The  payor  is 
required  under  section  3406(c)(4)  and 
paragraph  (c)(1)  of  this  section  to  inform 
the  payee  that  backup  withholding 
under  section  3406(a)(1)(C)  has  begun. 
The  requirements  for  the  notice  that  a 
payor  must  send  to  a  payee  are  set  forth 
in  paragraph  (c)  (2)  and  (3)  of  this 
section.  The  period  for  which  backup 
withholding  is  required  due  to  a  notified 
payee  underreporting  is  described  in 
section  3406(e)(3)(A)  and  in  paragraph 
(e)  of  this  section.  See  section  3406(c)(3) 
and  paragraph  (g)  of  this  section  for  the 
rules  regarding  how  a  payee  may  obtain 
a  determination  from  the  Internal 
Revenue  Service  that  withholding  under 
section  3406(a)(1)(C)  be  stopped  or  not 
started. 

(2)  Definition  of  notified  payee 
underreporting.  The  term  "notified 
payee  underreporting"  means  that  the 
Internal  Revenue  Service  has — 

(i)  Determined  that  there  was  a  payee 
underreporting  as  defined  in  paragraph 
(a)(3)  of  this  section, 

(ii)  Mailed  at  least  four  notices  to  the 
payee  (over  a  period  of  at  least  120 
days)  with  respect  to  the  underreporting 
as  prescribed  in  paragraph  (f)(1)  of  this 
section,  and 

(iii)  Assessed  any  deficiency 
attributable  to  the  underreporting  in  the 
case  of  any  payee  who  has  filed  a 
return. 

(3)  Definition  of  a  payee 
underreporting.  The  term  "payee 
underreporting"  means  that  the  Internal 
Revenue  Service  has  determined,  for  a 
taxable  year,  that — 

(i)  A  payee  failed  to  include  in  his 
return  of  tax  imder  chapter  1  of  the 
Internal  Revenue  Code  for  such  year 
any  portion  of  a  reportable  interest  or 
dividend  payment  required  to  be  shown 
on  such  tax  return,  or 

(ii)  A  payee  may  be  required  to  file  a 
return  for  such  year  and  to  include  a 
reportable  interest  or  dividend  payment 
in  such  return,  but  failed  to  file  such 
return. 

See  paragraph  (a)(5)  of  this  section  for 
certain  payments  to  be  taken  into 
account  In  determining  whether  there  is 
payee  underreporting  even  though  those 
payments  may  not  be  defmed  as 
reportable  interest  or  dividend 
payments  in  paragraph  (a)(4)  of  this 


section  or  even  though  backup 
vsrithholding  under  section  3406(a)(1)(C) 
may  not  apply  to  such  payments. 

(4)  Definition  of  a  reportable  interest 
or  dividend  payment— {\]  In  general.  See 
section  3406(b)(2).  A-2  of  §  35a.9999-l, 
A-5  of  S  35a.9999-3,  and  A-15  of 

§  35a.9gg»-2  for  the  definition  of 
reportable  interest  or  dividend  payment. 

(ii)  Exceptions — (A)  Patronage 
dividends.  Patronage  dividends  are 
treated  as  reportable  interest  or 
dividend  payments  for  purposes  of 
backup  withholding  under  section 
3406(a)(1)(C)  only  if  50  percent  or  more 
of  the  reportable  amoimt  is  paid  in 
money  or  by  qualified  check  (as  defined 
in  section  1388(c)(4)),  and  then  only  to 
the  extent  that  the  payment  is  in  money 
or  by  qualified  check.  See  the  second 
paragraph  in  A-10  of  §  35a. 9999-3  for  an 
example  of  how  this  rule  applies. 

(B)  Window  payments.  Pursuant  to 
section  3406(b)(7),  window  payments  as 
defined  in  A-42  of  S  35a.9999-l  and  A-9 
of  S  35a.g999-2  are  not  treated  as 
reportable  interest  or  dividend 
payments  for  purposes  of  backup 
withholding  under  section  3406(a)  (1)(C). 

(5)  Reportable  interest  or  dividend 
payments  excluded  from  backup 
withholding.  The  following  reportable 
interest  or  dividend  payments  are  not 
subject  to  backup  withholding: 

(i)  Certain  dividends.  Certain 
dividend  payments  as  defined  in  A-9  of 
S  35a.9999-3. 

(ii)  Minimal  payments.  Minimal 
pa>Tnent8  as  defined  in  A-19  of 
S  36a.9999-2  if  the  payor  elects  not  to 
impose  backup  withholding  on  such 
amounts. 

(iii)  Original  issue  discount  Original 
issue  discount  as  defmed  in  section 
1273,  unless  there  is  a  payment  in  cash. 
See  A-15  of  %  35a.9999-2. 

(iv)  Payments  subject  to  other 
withholding.  Payments  already  subject 
to  withholding  under  another  provision 
of  the  Internal  Revenue  Code. 

Reportable  minimal  payments  (to  the 
extent  reported  on  an  information 
return),  patronage  dividends,  original 
issue  discoimt,  and  window  payments 
shall  be  taken  into  account  in 
determining  whether  underreporting  (as 
defined  in  paragraph  (a)(3]  of  this 
section)  has  occurred,  even  though  those 
payments  may  not  be  defined  as 
reportable  interest  or  dividend 
payments  under  paragraph  (a)(4)  of  this 
section  or  even  though  backup 
withholding  under  section  340e(a)(l)(C) 
may  not  apply  to  such  payments. 

(6)  Definition  of  payor.  See  section 
3406(h)(4),  A-41  of  {  35a.9999-l.  and  A- 
1  of  S  35a.9999-3  for  the  definiHon  of 


payor.  The  term  payor  includes  a  broker 
who  holds  an  instrument  in  street  name. 

(7)  Definition  of  broker.  See  section 
3406(h)(5)  for  the  definition  of  broker. 

(b)  Notice  to  payors  and  brokers 
regarding  backup  withholding — (1) 
Notice  from  the  Internal  Revenue 
Service.  The  Internal  Revenue  Service 
will  notify — 

(i)  Payors  to  begin  backup  withholding 
on  reportable  interest  or  dividend 
payments  due  to  a  notified  payee 
underreporting  pursuant  to  section 
3406(a)(1)(C):  and 

(ii)  Brokers  pursuant  to  section 
3406(c)(5)  that  a  payee  is  subject  to 
backup  withholding  under  section 
3406(a)(1)(C). 

(2)  Notice  from  a  broker  A  broker 
who  receives  a  notice  from  the  Internal 
Revenue  Service  that  a  payee  is  subject 
to  backup  withholding  due  to  a  notified 
payee  unden^porting  and  through  whom 
the  payee  subsequently  acquires  a 
readily  tradable  instrument  (as  defined 
in  section  3406(h)(6))  with  respect  to 
which  the  broker  is  not  the  payor  is 
required  to  notifj'  the  payor  of  that 
instrument  that  the  payee  is  subject  to 
backup  withholding  under  section 
3406(a)(1)(C)  in  the  time  and  manner 
provided  in  A-41  of  S  35a.9999-l. 

(3)  Accounts  subject  to  backup 
withholding,  (i)  In  general  After 
receiving  notice  from  the  Internal 
Revenue  Service  or  from  a  broker,  as 
provided  in  section  3406(d)(2)(B)  and 
paragraphs  (b)  (l)(i)  and  (2)  of  this 
section,  that  a  payee  is  subject  to 
backup  withholding  under  section 
3406(a)(1)(C),  payors  are  required  to 
withhold  20  percent  of  all  reportable 
interest  or  dividend  payments  subject  to 
backup  withholding  made  with  respect 
to  all  accounts  of  the  payee. 

(ii)  joint  accounts.  Payors  are  required 
to  withhold  on  joint  accounts  if  the 
payee  subject  to  backup  withholding 
under  section  3406(a)(1)(C)  is  the  first 
person  listed  on  the  account  at  the  time 
the  payor  receives  the  notice  to  begin 
backup  withholding.  Backup 
withholding  shall  continue  to  apply  to 
reportable  interest  and  dividend 
payments  made  to  that  account  even  if 
the  order  of  the  names  on  the  account  is 
subsequently  changed,  provided  that  the 
name  of  the  payee  subject  to  backup 
withholding  remains  on  the  account. 

(iii)  Exception.  Payors  are  not  requied 
to  withhold  on  reportable  interest  or 
dividend  payments  made  with  respect  to 
an  account  of  the  payee  that  could  not 
be  located  with  reasonable  care.  The 
payor  will  be  considered  to  have 
exercised  reasonable  care  if  the  payor 
uses  the  name  and  taxpayer 
identification  number  (or  names  and 
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taxpayer  identification  numbers  if  a 
joint  return  was  filed  by  the  payees) 
provided  on  the  notice  from  the  Internal 
Revenue  Service  or  from  a  broker  as 
prescribed  in  paragraphs  (b)  (l){i)  and 
(2)  of  this  section  and  in  certain 
circumstances  identified  in  this 
paragraph  (b}(3](iii]  any  account 
numbers  provided  by  the  Internal 
Revenue  Service  in  locating  all  accounts 
of  a  payee  or  payees.  If  a  payee  uses  a 
different  name  on  an  account  than  the 
name  stated  on  the  notice  from  the 
Internal  Revenue  Ser/ice  or  from  a 
broker  (for  instance,  due  to  marriage  or 
adoption)  and  the  payor  can  associate 
both  names  with  the  payee  using 
records  kept  in  the  ordinary  course  of 
business,  the  payor  will  be  treated  as 
exercising  reasonable  care  if  the  payor 
uses  both  names  to  locate  accoiuits  of 
the  payee.  If  the  taxpayer  identification 
number  is  not  provided  to  the  payor  or 
broker  by  the  Internal  Revenue  Service, 
oi  if  the  taxpayer  identification  number 
provided  by  the  Internal  Revenue 
Service  does  not  match  the  taxpayer 
identification  number  of  the  payee  on 
the  records  that  the  payor  or  broker 
maintains  in  the  ordinary  course  of 
business,  the  payor  or  broker  is  required 
to  use  any  account  numbers  provided  by 
the  Internal  Revenue  Service  to  identify 
the  payee  and  the  payee's  taxpayer 
identification  number.  This  information 
must  be  used  by  the  payor  to  locate 
other  accounts  of  the  payee  and  by  the 
broker  to  locate  the  payors  with  respect 
to  whom  the  payee  subsequently 
acquires  a  readily  tradable  instrument 
through  that  broker. 

(c)  Notice  from  payors  of  backup 
withholding  due  to  a  payee 
underreporting — (1)  In  general.  A  payor 
is  required  under  section  3406(c)(4)  to 
notify  the  payee  in  accordance  with 
paragraph  (c)(2)  of  this  section  that 
backup  withholding  has  begtm  because 
of  a  notified  payee  underreporting. 
Payors  who  are  notified  by  a  broker  that 
a  payee  is  subject  to  backup 
withholding  under  section  3406(a)(1)(C) 
are  also  required  to  send  the  notice  in 
accordance  with  paragraph  (c)(2)  of  this 
section.  As  a  result,  the  notice 
requirements  provided  in  A-39  of 
S  35a.9999-l  and  in  the  appendix  to 
S  35a. 9999-2  shall  not  apply  to  those 
payors  notified  by  a  broker  that  a  payee 
is  subject  to  backup  withholding  under 
section  3406(a)(1)(C).  The  payor  must 
send  the  notice  required  by  paragraph 
(c)(2)  of  this  section  to  the  payee  no 
later  than  15  days  after  the  date  that  the 
payor  makes  the  first  payment  subject  to 
backup  withholding  under  section 
3406(a)(1)(C).  The  payor  must  send  the 
notice  of  backup  withholding  by  first- 


class  mail  to  the  payee  at  his  last  known 
address.  Rules  similar  to  the  rules  in  A- 
17,  A-18,  A-19.  and  A-20  of  9  35a.9999-l 
shall  apply  to  the  requirement  to  provide 
notice  by  first-class  mail. 

(2)  Form  of  the  notice  to  the  payee 
with  respect  to  notified  payee 
underreporting.  The  notice  to  the  payee 
required  by  paragraph  (c)(l]  of  this 
section  must  state — 

(i)  That  the  Internal  Revenue  Service 
has  given  notice  that  the  payee  has 
underreported  reportable  interest  or 
dividends; 

(ii)  That,  as  a  result  of  such 
underreporting,  the  payor  is  required 
under  section  3406(a)(1)(C)  of  the 
Internal  Revenue  Code  to  withhold  20 
percent  of  reportable  interest  and 
dividend  payments  made  to  the  payee 
no  later  than  the  close  of  the  day  30 
days  after  the  date  that  the  payor 
received  the  notice; 

(iii)  The  date  that  the  payor  received 
the  Botice  to  begin  backup  withholding 
under  340e(a)(l)(C); 

(iv)  That  the  payee  must  obtain  a 
determination  from  the  Internal  Revenue 
Service  in  order  to  stop  the  backup 
withholding  under  section  3406(a)(1)(C); 
and 

(v)  That  while  he  is  subject  to  backup 
withjiolding  due  to  payee 
underreporting,  the  payee  may  not 
certify  to  a  payor  making  reportable 
interest  or  dividend  payments  (or  to  a 
broker  acquiring  a  readily  tradable 
instrument  for  the  payee)  that  he  is  not 
subject  to  backup  withholding  under 
section  3406(3)(1)(C).  See  section 
3406(a)(1)(D)  for  the  backup  withholding 
rules  with  respect  to  a  payee's  failure  to 
make  the  certification  under  section 
340e(a)(l)(D). 

(3)  Exceptions.  A  notice  provided  to  a 
payee  on  or  before  April  23, 1987,  will  be 
deesied  to  satisfy  the  provisions  of 
paragraph  (c)(2)  of  this  section  if  it 
informs  the  payee  that  the  payor  has 
been  instructed  by  the  Internal  Revenue 
Service  to  start  backup  withholding  on 
reportable  interest  or  dividend 
payments  to  the  payee.  If  a  payor  who 
has  started  backup  withholding  due  to 
notified  payee  underreporting  on  or 
before  April  23, 1987,  has  not  provided 
adequate  notice  to  the  payee  on  or 
before  April  23, 1987,  then  the  payor 
must  provide  notice  to  the  payee  in  the 
manner  prescribed  in  paragraph  (c)(2)  of 
this  section  by  the  date  that  is  45  days 
after  April  23. 1987. 

(d)  Notice  to  stop  backup 
withholding — (1)  In  general.  The 
Internal  Revenue  Service  will  provide 
written  certification  to  the  payee  that 
backup  withholding  is  to  stop  and  will 
nottfy  the  payors  who  were  contacted 


pursuant  to  paragraph  (b)  of  this  section 
to  stop  withholding  after  the  Internal 
Revenue  Service  makes  a  determination 
under  peu-agraph  (g)  of  this  section  that 
backup  vdthholding  with  respect  to  a 
payee  should  stop.  The  Internal  Revenue 
Service  will  also  notify  the  brokers  who 
were  contacted  pursuant  to  paragraph 
(b)  of  this  section  that  the  payee  is  no 
longer  subject  to  backup  withholding 
under  section  3406(a)(1)(C)  and  that  the 
brokers  are  no  longer  obligated  to 
provide  notices  to  payors  under 
paragraph  (b)(2)  of  this  section.  A 
broker  who  receives  certification  under 
this  section  from  the  Internal  Revenue 
Service  is  not  required  to  provide  the 
certification  to  any  payors  to  which  the 
broker  has  previously  provided  the 
notice  required  under  paragraph  (b)(2). 

(2)  Date  notice  to  stop  withholding 
will  be  provided — (i)  Underreporting 
corrected  or  bona  fide  dispute.  If  the 
Internal  Revenue  Service  makes  a 
determination  as  set  forth  in  paragraph 
(g)(1)  (ii)  or  (iv)  of  this  section  during  the 
12-month  period  ending  on  October  15, 
of  any  calendar  year,  the  Internal 
Revenue  Service  will  provide  the 
certification  or  notice  required  by 
paragraph  (d)(1)  of  this  section  no  later 
than  December  1  of  such  calendar  year. 

(ii)  No  underreporting  or  undue 
hardship.  If  the  Internal  Revenue 
Service  makes  a  determination  as  set 
forth  in  paragraph  (g)(1)  (i)  or  (iii),  the 
Internal  Revenue  Service  will  provide 
the  notices  required  by  paragraph  (d)(1) 
of  this  paragraph  no  later  than  the  45th 
day  after  the  day  on  which  the  Internal 
Revenue  Service  makes  its 
determination. 

(e)  Period  during  which  withholding  is 
required— (1)  In  general.  Upon  receiving 
notice  from  the  Internal  Revenue  Service 
after  April  23, 1987,  to  begin  backup 
withholding  under  section  3406(a)(1)(C) 
or  notification  from  a  broker  stating  that 
the  payee  is  subject  to  backup 
withholding  under  section  3406(a)(1)(C). 
the  payor  must  impose  backup 
withholding  on  all  reportable  interest 
and  dividend  payments  made  to  the 
payee  during  the  period  beginning  after 
the  close  of  the  30th  day  after  the  day  on 
which  the  payor  receives  the  notice 
provided  in  paragraph  (b)  (l)(i)  or  (2)  of 
this  section  and  ending  as  of  the  close  of 
the  day  before  the  stop  date  (as 
described  In  paragraph  (e)(2)  of  this 
section).  Pursuant  to  section 
3406(e)(5)(C),  the  payor  may  elect  to 
begin  backup  withholding  at  any  time 
during  the  30-day  period  described  in 
this  paragraph. 

(2)  Stop  date — (i)  Underreporting 
corrected  or  bona  fide  dispute.  In  the 
case  of  a  determination  that  the 
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underreporting  has  been  corrected  or 
that  a  bona  Hde  dispute  exists  (as 
defined  in  paragraphs  (g)(l)(ii)  or  (iv)  of 
this  section],  the  stop  date  is — 

(A)  January  1  following  the  12-month 
period  ending  on  October  15th  of  any 
calendar  year  in  which  the 
determination  has  been  made  or,  if  later, 

(B)  The  day  that  is  30  days  after  the 
earlier  of — 

[1]  The  date  on  which  the  payor 
receives  written  notification  from  the 
Internal  Revenue  Service  (under 
paragraph  (d)(2)  of  this  section)  that 
withholding  is  to  stop;  or 

[2]  The  date  on  which  the  payor 
receives  a  copy  of  the  written 
certification  provided  to  the  payee  by 
the  Internal  Revenue  Service  that 
withholding  is  to  stop. 

(ii)  No  underreporting  or  undue 
hardship.  In  the  case  of  a  determination 
that  no  payee  underreporting  occurred 
or  that  an  undue  hardship  exists  or 
could  exist  (as  defined  in  paragraph 
(8)(l](i)  or  (iii)  of  this  section),  the  stop 
date  is  that  date  specified  in  paragraph 
(e)(2)(i){B)  of  this  section. 

(iii)  Payor  election  to  shorten  or 
eliminate  grace  period.  The  payor  with 
respect  to  any  payee  may  elect  to 
determine  the  stop  date  without  regard 
to  the  grace  period  provided  in  section 
3406(e)(5)(B}  [i.e.,  without  regard  to  the 
words  "the  day  that  is  30  days  after"  in 
paragraph  (e)(2)(i)(B)  of  this  section)  or 
by  substituting  a  shorter  grace  period. 

(iv)  Examples.  The  provisions  of 
paragraph  (e)(2)(i)  may  be  illustrated  by 
the  following  examples: 

Example  (1].  The  Internal  Revenue  Service 
makes  a  determination  by  October  IS.  1987, 
that  any  underreporting  with  respect  to  A  has 
been  corrected.  X.  a  payor  who  has  been 
notified  to  backup  withhold  on  payments  of 
interest  to  A  due  to  notified  payee 
underreporting,  receives  written  notice  from 
the  Internal  Revenue  Service  on  December  1, 
1987,  informing  X  that  A  is  no  longer  subject 
to  backup  withholding  under  section 
3406(a)(1)(C)  and  that  X  must  stop  backup 
withholding  as  of  the  close  of  December  31, 
1987.  or  if  later,  the  earlier  of  the  dose  of  the 
day  30  days  after  receipt  of  the  notice  from 
the  Internal  Revenue  Service  or  receipt  of  the 
copy  of  the  written  certification  provided  to 
the  payee  by  the  Internal  Revenue  Service. 
The  stop  date,  as  provided  in  paragraph 
(e)(2)(i)(A)  of  this  section,  is  January  1, 1988, 
and  the  payor  must  stop  backup  withholding 
as  of  the  close  of  December  31. 1987. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  except  that  X,  due  to  a  change 
of  address  or  for  other  reasons,  does  not 
receive  the  notice  from  the  Internal  Revenue 
Service  to  stop  backup  withholding  until 
December  15, 1987.  In  addition.  A  does  not 
provide  X  with  a  copy  of  the  certification  that 
was  provided  to  A  by  the  Internal  Revenue 
Service  until  December  15.  1987.  The  stop 
date,  as  provided  in  paragraph  (e)(2)(i)(B)  of 
this  sectioa  is  January  14. 1988  (30  days  after 


December  15, 1987),  because  that  date  is  later 
than  January  1, 1988.  However,  if  a  payor 
elects  pursuant  to  section  3406(e)(5)(C)  and 
paragraph  (eH2)(iii)  of  this  section  to 
determine  the  stop  date  without  regard  to 
that  30-day  grace  period,  the  stop  date  is 
January  1, 1987. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (2J  except  that  on  December  10, 
1987  (rather  than  on  December  15, 1987),  A 
provides  X  with  a  copy  of  the  certification 
from  the  Internal  Revenue  Service.  The  stop 
date,  as  provided  in  paragraph  (e)(2)(i)(B)  of 
this  section,  is  January  9. 1968  (30  days  after 
December  10, 1987),  because  that  date  is 
earlier  than  January  14. 1988  (30  days  after 
the  day  X  received  notice  bxira  the  Internal 
Revenue  Service),  but  later  than  January  1, 
1988. 

(f)  Notice  to  payees  from  the  Internal 
Revenue  Service— {1]  Notice  period. 
After  the  Internal  Revenue  Service 
determines  that  a  payee  underreporting 
exists  as  defined  in  paragraph  (a)(3)  of 
this  section,  the  Internal  Revenue 
Service,  pursuant  to  section 
3406(c)(1)(B),  will  mail  to  the  payee  at 
least  four  notices  over  a  period  of  at 
least  120  days  (hereafter  referred  to  as 
the  "notice  period")  before  payors  and 
brokers  will  be  notified  that  the  payee  is 
subject  to  backup  withholding  due  to  a 
notified  payee  underreporting  as 
provided  in  paragraph  (b)(1)  of  this 
section.  The  notices  may  be 
incorporated  with  other  notices 
provided  to  the  payee  by  the  Internal 
Revenue  Service. 

(2)  Payee  subject  to  withholding.  After 
the  Internal  Revenue  Service  provides 
the  notices  described  in  paragraph  (f)(1) 
of  this  section,  the  Internal  Revenue 
Service  will  send  the  notices  required  by 
paragraph  (b)  of  this  section  unless — 

(i)  A  payee  obtains  a  determination 
under  paragraph  (g)  of  this  section,  or 

(ii)  In  the  case  of  a  payee  who  has 
filed  a  tax  return,  the  Interned  Revenue 
Service  has  not  assessed  the  deficiency 
attributable  to  the  underreporting. 

(3)  Disclosure  of  names  of  payors  and 
brokers.  The  Internal  Revenue  Service 
pursuant  to  section  3406(c)(5)  may 
require  a  payee  subject  to  backup 
withholding  due  to  a  notified  payee 
underreporting  to  disclose  the  names  of 
all  of  his  payors  of  reportable  interest  or 
dividend  payments  and  the  names  of  all 
of  the  brokers  with  whom  the  payee  has 
accounts  which  may  involve  reportable 
interest  or  dividend  payments.  To  the 
extent  required  in  the  request  from  the 
Internal  Revenue  Service,  the  payee 
shall  also  provide  his  account  numbers 
and  other  information  necessary  to 
identify  the  payee's  accounts. 

(4)  Backup  withholding  certification. 
Once  a  payee  receives  a  final  notice 
from  the  Internal  Revenue  Service 
notifying  him  that  his  reportable  interest 


or  dividend  payments  are  subject  to 
backup  withholding  due  to  notified 
payee  underreporting  under  section 
3406(a)(1)(C),  the  payee  shall  not  certify 
to  any  payor  or  broker,  under  penalties 
of  perjury,  that  he  is  not  subject  to 
backup  withholding  under  section 
3406(a)(1)(C).  See  paragraph  (k)(2)  of 
this  section  for  the  penalties  that  will 
apply  to  a  payee  who  makes  a  false 
certification.  The  payee  may  not  make 
the  certification  until  the  payee  receives 
the  certification  provided  in  paragraph 
(d)(1)  of  this  section  from  the  Internal 
Revenue  Service  advising  the  payee  that 
he  is  no  longer  subject  to  backup 
withholding  under  section  3406(a)(1)(C) 
(as  provided  in  A-33  of  S  35a.9999-l). 
See  A-37  of  §  35a.999»-l  for  the  rule 
applicable  to  a  payor  who  makes 
reportable  interest  or  dividend 
payments  to  a  payee  who  fails  to  certify 
that  he  is  not  subject  to  backup 
withholding  due  to  notified  payee 
underreporting. 

(g)  Determination  by  the  Internal 
Revenue  Service  that  backup 
withholding  should  not  start  or  should 
be  stopped — (1)  In  general.  A  payee  may 
prevent  backup  withholding  from 
starting  or  stop  in  once  it  has  started  if, 
for  the  taxable  year  with  respect  to 
which  there  is  a  notified  payee 
underreporting  and  any  other  taxable 
payee — 

(i)  Shows  that  there  was  no  payee 
underreporting  (as  provided  in 
paragraph  (g)(2)  of  this  section); 

(ii)  Corrects  any  payee  underreporting 
(as  provided  in  paragraph  (g)(3]  of  this 
section); 

(iii)  Shows  that  backup  withholding 
will  cause  or  is  causing  an  undue 
hardship  (as  defined  in  paragraph  (g)(4) 
of  this  section)  and  that  it  is  unhkely 
that  the  payee  will  underreport  interest 
or  dividend  payments  again;  or 

(iv)  Shows  that  a  bona  fide  dispute 
exists  as  to  whether  any  underreporting 
has  occurred  (as  provided  in  paragraph 
(g)(5]  of  this  section). 

(2)  No  underreporting.  A  payee  may 
show  that  no  underreporting  of  interest 
or  dividends  exists  by  presenting 
receipts  or  other  satisfactory 
documentation  to  the  Internal  Revenue 
Service  showing  that  all  taxes  relating 
to  such  payments  were  reported  and 
paid  timely  or  evidence  showing  that  the 
payee  did  not  have  to  file  a  return  for 
the  taxable  year  in  question  or  that  the 
underreporting  determination  is  based 
upon  a  factual,  clerical,  or  other 
mistake. 

(3)  Correcting  any  payee 
underreporting — (i)  Before  issuance  of  a 
statutory  notice  of  deficiency.  Before  a 
statutory  notice  of  deficiency  is  issued 
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to  a  payee  pursuant  to  section  6212,  the 
payee  may  correct  underreporting  by 
filing  a  return  if  one  was  not  previously 
nied  and  paying  taxes,  penalties,  and 
interest  due  with  respect  to  any 
underreported  interest  or  dividend 
payments. 

(ii)  After  issuance  of  a  statutory 
notice  of  deficiency.  After  a  statutory 
notice  of  deficiency  is  issued  to  a  payee, 
the  payee  may  correct  underreporting  at 
any  time  by  filing  a  return  if  one  was  not 
previously  filed  and  paying  the  entire 
deficiency  and  any  other  taxes  including 
penalties  and  interest  attributable  to 
any  payee  underreporting  of  interest  or 
dividend  payments.  Thus,  for  example,  a 
payee  may  correct  underreporting  after 
assessment  of  a  deficiency  by  paying 
the  entire  assessment  with  respect  to 
that  deficiency  and  any  other  taxes 
including  penalties  and  interest 
attributable  to  any  payee  underreporting 
of  interest  or  dividend  payments  for 
other  taxable  years. 

(4)  Undue  hardship.  A  determination 
of  undue  hardship  will  be  based  on  the 
overall  impact  to  the  payee  of  having  20 
percent  of  reportable  interest  and 
dividend  payments  withheld.  Factors 
that  will  be  considered  in  determining 
whether  backup  withholding  causes 
undue  hardship  include,  but  are  not 
limited  to,  the  following: 

(i)  Whether  estimated  tax  payments, 
and  other  credits  for  current  tax 
habilities,  or  amounts  withheld  on 
employee  wages  or  pensions,  in  addition 
to  backup  withholding,  would  cause 
significant  over-withholding; 

(ii)  The  payee's  health,  including  the 
payee's  ability  to  pay  foreseeable 
medical  expenses; 

(iii)  The  extent  of  the  payee's  reliance 
on  interest  and  dividend  payments  to 
meet  necessary  living  expenses  and  the 
existence,  if  any,  of  other  sources  of 
income; 

(iv)  Whether  other  income  of  the 
payee  is  limited  or  fixed  [e.g..  social 
security,  pension,  and  unearned 
income]; 

(v)  The  payee's  ability  to  sell  or 
liquidate  stocks,  bonds,  bank  accounts, 
trust  accounts,  or  other  assets,  and  the 
consequences  of  doing  so; 

(vi)  Whether  the  payee  reported  and 
timely  paid  the  most  recent  year's  tax 
liability,  including  interest  and  dividend 
income:  and 

(vii)  Whether  the  payee  has  filed  a 
bankruptcy  petition  with  the  United 
States  Bankruptcy  Court 
In  addition  to  the  above  factors,  the 
Internal  Revenue  Service  must  conclude 
that  it  is  unlikely  that  any  payee 
underreporting  will  occur  again. 

(5)  Bona  fide  dispute.  The  Internal 
Revenue  Service  may  make  a 


determination  under  this  paragraph  if 
there  is  a  dispute  between  the  payee 
and  the  Internal  Revenue  Service  on  a 
question  of  fact  or  law  that  is  material  to 
a  determination  under  paragraph 
(g)[l)(i)  and,  based  upon  all  the  facts 
and  circumstances,  the  Internal  Revenue 
Service  finds  that  the  dispute  is  asserted 
in  good  faith  by  the  payee  and  there  is  a 
reasonable  basis  for  the  payee's 
position.  See  the  example  provided  in 
paragraph  (j](2)(ii}  of  this  section  for  an 
illustration  of  this  provision. 

(i)  Requests  for  determinations — (1) 
In  general.  A  payee  may  request  a 
determination  imder  one  or  more  of  the 
provisions  of  paragraph  (g]  of  this 
section.  Following  its  review  of  a 
request  for  a  determination  under 
paragraph  (g)  of  this  section,  the  Internal 
Revenue  Service  will  either  provide  the 
payee  with  a  written  certification  as 
prescribed  in  paragraph  (d)  of  this 
section  if  the  evidence  presented 
warrants  the  requested  determination  or 
will  provide  the  payee  with  a  written 
notice  informing  him  that  a 
determination  was  not  made. 

(2)  Determinations  made  during  the 
notice  period.  In  general,  if  a 
determination  is  made  during  the  notice 
period  as  defined  in  paragraph  (f](l]  of 
this  section,  then  the  payee  will  not  be 
subject  to  backup  withholding  due  to  a 
notified  payee  underreporting  with 
respect  to  any  taxable  year  for  which  a 
determination  was  made. 

(3)  Determinations  made  after  the 
notice  period.  If  a  determination  is  made 
after  the  notice  period,  as  defined  in 
paragraph  (f)(1)  of  this  section,  the 
Internal  Revenue  Service  will  provide  a 
notice  to  payors  and  brokers,  and  a 
certification  to  the  payee  as  provided  in 
paragraph  (d)(1)  of  this  section. 

(1)  [Reserved]. 

(j)  Payees  filing  a  Joint  return — (1)  In 
general.  For  purposes  of  section 
3406(a)(1)(C),  if  payee  underreporting  is 
found  to  exist  with  respect  to  a  joint 
return  filed  by  a  husband  and  wife,  then 
the  provisions  of  this  section  shall  apply 
to  the  payees  collectively.  As  a  result, 
both  payees  will  be  subject  to  backup 
withholding  on  accounts  in  their 
individual  names  as  well  as  accounts  in 
their  joint  names.  Either  or  both  payees 
may  satisfy  the  criteria  for  a 
determination  that  no  payee 
underreporting  exists,  that  the 
underreporting  has  been  corrected,  or 
that  a  bona  fide  dispute  exists  (as 
provided  in  paragraphs  (g)(1)  (i),  (ii),  or 
(iv)  of  this  section).  Both  payees, 
however,  must  satisfy  the  criteria  for  a 
determination  that  backup  withholding 
will  cause  or  is  causing  undue  hardship 
(as  provided  in  paragraph  (g)(l)(iii)  of 
this  section). 


(2)  Exceptions — (i)  Innocent  spouse.  A 
spouse  who  files  a  joint  return  may 
obtain  a  determination  that  withholding 
should  stop  or  not  start  with  respect  to 
payments  made  to  his  or  her  individual 
accounts,  if  the  spouse — 

(A)  Shows  that  he  or  she  did  not 
underreport  income  because  he  or  she  is 
an  innocent  spouse  as  described  in 
section  6013(e),  or 

(B)  Shows  that  there  is  a  bona  fide 
dispute  as  to  whether  he  or  she  is  an 
innocent  spouse  and  hence  did  not 
underreport  income. 

(ii)  Example.  The  provisions  of 
paragraph  (j)(2)(i)  may  be  illustrated  by 
the  following  example: 

Example.  H  and  W  filed  a  foint  return  in 
1986  on  which  H  failed  to  include  $2,000  of 
interest  income.  In  1987,  the  Internal  Revenue 
Service  determined  that  a  payee 
underreporting  exists  with  respect  to  H  and 
W  for  the  1986  tax  year.  After  properly 
notifying  H  and  W  of  the  underreporting  and 
assessing  the  tax,  the  Internal  Revenue 
Service  sent  notices  to  payors  to  begin 
backup  withholding  on  the  joint  and 
individual  accounts  of  H  and  W  and  to 
brokers  informing  them  that  H  and  W  are 
subject  to  backup  witliholding  under  section 
340e(a)(l](C]  on  their  joint  and  individual 
accounts.  W  claims  that  she  is  an  innocent 
spouse  and  requests  a  determination  that  she 
did  not  underreport  interest  or  dividend 
income  so  that  her  individual  accounts  will 
not  be  subject  to  backup  withholding. 

The  Internal  Revenue  Service  questions  her 
status  as  an  innocent  spouse.  If  the  Internal 
Revenue  Service  determines,  based  upon  all 
the  facts  and  circumstances,  that  there  is  a 
reasonable  basis  for  W's  claim  to  be  an 
innocent  spouse  and  that  the  claim  is  made  in 
good  faith,  W  will  have  a  bona  fide  dispute 
with  the  Internal  Revenue  Service. 
Consequently,  the  individual  accounts  of  W 
will  not  be  subject  to  further  backup 
withholding  due  to  a  notified  payee 
underreporting  as  provided  in  paragraph 
(g)(5)  of  this  section. 

The  Internal  Revenue  Service  will  notify 
payors  to  stop  backup  withholding  under 
section  340e(a}(l)(C]  and  brokers  that  W  is 
no  longer  subject  to  backup  withholding 
under  section  3406(a)(1)(C)  on  W's  individual 
accounts.  Backup  withholding  will  not  restart 
on  those  accounts  unless  the  Internal 
Revenue  Service  ultimately  determines  that 
W  is  not  an  innocent  spouse.  In  that  event  the 
Internal  Revenue  Service  will  notify  the 
payors  to  start  backup  withholding  under 
section  3406(a)(1)(C)  and  the  brokers  that  W 
is  subject  to  backup  withholding  under 
section  3406(a)(1)(C)  with  respect  to  the 
individual  accounts  of  W. 

(iii)  Divorced  or  legally  separated 
payee.  A  payee  who,  at  the  time  of  the 
request  for  a  determination  under 
paragraph  (g)  of  this  section,  is  divorced 
or  legally  separated  under  state  law 
may  obtain  a  determination  that  undue 
hardship  exists  (or  would  exist)  under 
paragraph  (g)(l)(iii)  of  this  section  with 
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respect  to  reportable  interest  and 
dividend  payments  made  to  his  or  her 
individual  accounts  if  the  divorced  or 
legally  separated  payee  satisfies  the 
criteria  for  a  determination  under 
paragraph  (g)(4)  of  this  section. 

(k)  Penalties— {\)  Failure  to  withhold. 
See  A-2  of  S  35a.9999-3  for  rules  relating 
to  penalties  applicable  to  a  payor  who 
fails  to  withhold  on  reportable  interest 
and  dividend  payments  made  to  a  payee 
subject  to  backup  withholding. 

(2)  False  certification —  (i)  Criminal 
penalty  under  section  7205(b).  If  any 
individual  willfully  makes  a  false 
certification  under  section  3406(d)  (1)  or 
(2),  then  that  individual  shall,  in 
addition  to  any  other  penalty  provided 
by  law,  upon  conviction  thereof,  be 
fined  not  more  than  $1,000,  or 
imprisoned  not  more  than  1  year,  or 
both. 

(ii)  Civil  penalty  under  section  6682— 
(A)  In  general.  In  addition  to  any 
criminal  penalty  provided  by  law,  if  any 
individual  makes  a  statement  under 
section  3406  which  results  In  a  decrease 
in  the  amounts  deducted  and  %vithheld 
under  chapter  24  of  the  Internal  Revenue 
Code  and,  as  of  the  time  the  statement 
was  made,  there  was  no  reasonable 
basis  for  the  statement  the  individual 
shall  pay  a  penalty  of  $500  for  the 
statement.  The  penalty  is  due  upon 
notice  and  demand  and  pursuant  to 
section  6682  collection  is  not  subject  to 
the  deficiency  procedures  of  subchapter 
B  of  chapter  63  of  the  Internal  Revenue 
Code.  See  section  6682. 

(B)  Waiver  of  penalty.  The  payee 
may  obtain  a  waiver  (in  whole  or  part) 
of  the  penalty  imposed  under  section 
6682(a)  and  paragraph  (k)(2)(ii)(A)  of 
this  section  if  it  is  established  to  the 
satisfaction  of  the  Internal  Revenue 
Service  that  the  taxes  imposed  under 
subtide  A  of  the  Internal  Revenue  Code 
with  respect  to  the  payee  for  the  taxable 
year  in  which  the  false  certification  was 
made  are  equal  to  or  less  than  the  sum 
of— 

[1]  The  credits  against  taxes  allowed 
by  part  IV  of  subchapter  A  of  chapter  1 
of  the  Internal  Revenue  Code,  and 

[2]  The  payments  of  estimated  tax 
which  are  considered  payments  on 
account  of  such  taxes. 

(C)  Procedure  for  seeking  a  waiver. 
To  request  a  waiver  under  section 
6682(b)  and  paragraph  (k)(2](ii)(B)  of  this 
section,  the  payee  must  submit  to  the 
Internal  Revenue  Service  a  written 
statement  with  supporting  documents  to 
establish  all  the  facts  necessary  in  order 
to  obtain  the  waiver.  The  statement 
must  be  signed  by  the  person  that 
otherwise  would  be  subject  to  the 
penalty  imposed  by  section  6682(a)  and 
paragraph  (k)(2)(ii)(A]  of  this  section 


and  must  contain  a  declaration  that  it  is 
made  under  penalties  of  perjury. 

(3)  Delay  of  assessment.  If  a  payee 
institutes  or  maintains  a  suit  with  the 
United  States  Tax  Court  primarily  to 
delay  assessment  and  the  payee's 
position  is  frivolous  or  groundless,  or  the 
payee  unreasonably  failed  to  pursue 
available  administrative  remedies,  the 
court  may  award  up  to  $5,000  in 
damages  under  section  6673.  The 
damages  will  be  assessed  against  and 
collected  from  the  payee  in  the  same 
manner  as  the  underlying  tax. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    lAiiMndwf] 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table: 
"§  35a.3406-2 


1545-0112". 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved:  April  14, 1987. 
|.  Roger  Mentz, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  87-9156  Filed  4-20-87:  3:18  p.m.] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2603 

Examination  and  Copying  of  Pension 
Benefit  Guaranty  Corporation  Records 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Interim  rule. 

SUMMARY:  This  is  an  interim  amendment 
to  the  Pension  Benefit  Guaranty 
Corporation's  regulation  implementing 
the  Freedom  of  Information  .A.ct.  The 
amendment  modifies  the  fee  and  fee 
waiver  provisions  of  the  regulation  in 
conformance  with  the  Freedom  of 
Information  Reform  Act  of  1986  and 
implementation  guidelines  issued  by  the 
Office  of  Management  and  Budget.  This 


action  is  necessary  to  comply  with  the 
statutory  requirements  and  those 
guidelines.  "The  effect  of  this  amendment 
is  to  conform  the  fee  waiver  provisions 
to  the  law,  to  establish  fee  schedules  in 
accordance  with  the  standards 
established  by  OMB  guidelines,  and  to 
notify  the  public  of  those  provisions. 

EFFECTIVE  DATE:  April  25.  1987. 

FOR  FURTHER  INFORMATION  CONTACT. 

Renae  R.  Hubbard,  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  35100,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW..  Washington,  DC  20006.  202- 
778-8850  (202-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation 
(PBGC),  as  a  Federal  Government 
corporation,  is  subject  to  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552, 
which  provides,  among  other  things,  for 
public  access  to  information  from 
records  of  Government  corporations.  On 
June  3, 1975,  the  PBGC  promulgated  its 
regulation  entitled  Examination  and 
Copying  of  Pension  Benefit  Guaranty 
Corporation  Records,  29  CFR  Part  2603, 
estabUshing  the  basic  policies  and 
procedures  that  it  uses  to  process 
requests  for  information  under  the 
Freedom  of  Information  Act. 

The  Freedom  of  Information  Reform 
Act  of  1986  (Refom  Act).  Pub.  L  99-570, 
modified  FOlA's  fee  and  fee  waiver 
provisions,  effective  April  25, 1987,  and 
directed  that  each  goveniment  agency 
subject  to  FOIA  promulgate  regulations, 
pursuant  to  notice  and  public  comment, 
specifying  fee  schedules  and 
establishing  procedures  and  guidelines 
for  reduction  or  waiver  of  fees.  The 
Reform  Act  also  directed  the  Office  of 
Management  and  Budget  to  promulgate 
guidelines  containing  a  uniform 
schedule  of  fees  for  all  such  agencies. 
Agency  regulations  are  to  be 
promulgated  by  April  25, 1987. 

On  January  16, 1987,  OMB  published  a 
notice  and  request  for  public  comment 
on  its  Proposed  Fee  Schedule  and 
Administrative  Guidelines.  On  March 
27, 1987,  OMB  published  its  Fee 
Schedule  and  Guidelines  in  final  form, 
incorporating  changes  considered 
appropriate  as  a  result  of  the  comments 
received  from  the  public.  Because  of  the 
April  25, 1987,  effective  date  of  the  new 
fee  and  fee  waiver  provisions  in  the 
Reform  Act,  and  because  of  the 
statutory  requirement  that  regulations  to 
implement  such  provisions  be  published 
for  notice  and  comment,  the  PBGC  is 
publishing  two  documents  in  the  Federal 
Register  concurrently:  A  Proposed  Rule 
that  requests  public  comments,  and  this 
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Interim  Rule  that  is  effective  on  April  25, 
1987.  Because  of  the  statutory  effective 
date  and  the  statutory  requirements 
concerning  promulgation  of  these 
regulations,  and  because  these 
regxilations  follow  the  OMB  guidelines 
on  fee  schedules  that  were  published 
only  after  notice  and  public  comment 
the  PBGC  Finds  that  good  cause  exists 
for  making  this  interim  ride  effective 
immediately. 

E.0. 12291  and  The  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291  of 
February  17. 1981  (46  FR  13193}  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers, 
individual  industries  or  geographic 
regions,  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export-markets. 

Statutory  increases  tai  fees  are  likely 
to  be  offset  by  statutory  decreases  in 
fees.  Accordingly,  the  PBGC  certifies 
pursuant  to  section  605  of  the  Regulatory 
Flexibility  Act  that  this  regulation  will 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  light  of  this  certification, 
compliance  with  sections  603  and  604  is 
waived. 

List  of  Subjects  in  29  CFR  Fart  2603 

Freedom  of  information. 

In  consideration  of  the  foregoing,  the 
Pension  Benefit  Guaranty  Corporation 
hereby  amends  Part  2603  of  Subchapter 
A  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  as  follows: 

PART  2603— EXAMINATION  ANO 
COPYING  OF  PENSKM  BENEFIT 
GUARANTY  CORPORATION  RECORDS 

1.  The  authority  for  Part  2603  is 
revised  to  read  as  follows: 

Authority:  5  VS.C.  552,  u  amended  by 
sees.  1801-1804.  Pub.  L  99-570, 100  Stat. 
3207-3248;  29  U.&C.  1302(b)(3). 

92603.1    (Amended] 

2.  Section  2603.1  is  amended  by 
adding  the  phrase  ",  review."  between 
"search"  and  "and"  in  the  last  sentence. 

3.  Section  2603.32  is  amended  by 
removing  from  paragraph  (a)  the  phrase 
"Office  of  the  Elxecutive  Director,"  euid 
inserting,  it  its  place,  "Communications 
and  Public  Affairs  Department,";  and  by 
revising  paragraph  (c)  to  read  as 
follows: 


$2603.32    SutoRiittal  Of  requests  for 
to  records. 


(c)  To  avoid  delay  in  receipt  of  a 
sufficiently  complete  request  at  the 
Corporation,  each  such  request  sboold 
identify  the  category  of  the  requester,  as 
defined  in  §  2803.51(b):  reasonably 
describe  the  records  sought,  as  provided 
in  S  2603.33;  and  state  specifically  that 
whatever  costs  will  be  involved 
pursuant  to  SS  2803.51  through  2603.53 
will  be  acceptable,  or  will  be  acceptable 
up  to  an  amount  not  exceeding  a  named 
figure. 

4.  Section  2603.36  is  revised  to  read  as 
follows: 

§  2603.^    Receipt  by  agency  of  request. 

fa]  The  disclosure  officer  shall,  upon 
receipt  of  a  request  for  access  to 
reconls,  have  the  date  and  time  of  such 
receipt  immediately  inscribed  thereon. 
Except  as  provided  in  paragrapha  (b) 
throi^  (d)  of  this  section,  the  request 
shall  be  deemed  received  and  the  period 
within  which  action  on  such  request 
shall  be  taken,  as  set  forth  in  S  2603.45, 
shall  begin  on  the  next  business  day 
following  such  date. 

(b)  A  request  for  access  to  records 
shall  be  deiemed  received  only  if  such 
request  is  sufficiently  complete,  as  set 
forth  in  j§  2803.33  through  2603.35. 

(c)  To  protect  requesters  horn  an 
unexpected  accrual  of  liability  greater 
than  they  may  wish  to  assume  for 
access  to  requested  records,  when  the 
Corporation  anticipates  that  search, 
review,  and/or  duplication  charges 
under  Subpart  B  of  this  part  may  be 
substantial,  the  requester  will  be  ^ven 
prompt  notification  of  the  Corporation's 
estimate  of  the  costs  and  no  receipt  of  a 
complete  request  will  be  deemed  to 
have  occurred  unless  or  until  the 
requester  has  perfected  the  request  by 
assurance  of  payment  Such  assurance 
may  be  in  the  form  of  a  statement  that 
whatever  costs  will  be  involved 
pursuant  to  §S  2603.51  through  2603.53 
will  be  acceptable  or  will  be  acceptable 
up  to  an  amount  not  exceeding  a  named 
figure.  To  avoid  delay  in  receipt  of  a 
sufficiently  complete  request  the 
requester  may  include  such  statement  in 
the  request. 

(d)  Where  it  is  known  or  estimated 
that  a  request  for  access  to  records  will 
require  charges  for  search,  review,  and/ 
or  duplication  services  in  excess  of  $250, 
or  where  the  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion,  such  request  shall  not  be 
deemed  received  until  the  Corporabon 
has  received  fee  payments  or  assurance 
of  payment  as  required  under  the 
provisions  of  S  2603.54(b). 


5.  The  heading  of  Subpart  B  of  Part 
2603  is  revised  to  read  as  foUows: 

SubfMrt  B — F««s  for  S«rvicas  and 
Waiver  PoHcy 

6.  Section  2603.51  is  revised  to  read  as 
follows: 

§  2603.51    CtMrgs  for  services. 

(a)  Generally.  Pursuant  to  the 
provisions  of  the  Freedom  of 
Information  Act  as  amended,  the 
payment  of  standard  charges  as  set  forth 
in  the  fee  schedule  in  |  2603.52  will, 
except  as  otherwise  provided  in  this 
subpart,  be  required  according  to  the 
category  of  the  requester  to  cover  the 
direct  costs  of  searching  for.  reviewing, 
and/or  duplicating  records  requested 
under  the  Act  from  the  Corporation.  No 
fee  will  be  charged  if  the  costs  of  routtne 
collection  and  processing  of  the  fee 
would  be  equal  to  or  ^eater  than  the  fee 
itself. 

(1)  "Direct  costs"  means  those 
expenditures  which  the  Corporation 
actually  incurs  in  searching  for  and 
duphcating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  request  under 
the  Act  and  these  regulations.  Direct 
costs  include,  for  example,  the  salary  of 
the  employee  performing  work  [i.e.,  the 
basic  rate  of  pay  phis  benefits)  or  an 
established  average  pay  for  a 
homogeneous  class  of  personnel  [e.g., 
all  administrative/clerical  or  aD 
professional/executive),  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facih'ty  in  which 
the  records  are  stored. 

(2)  "Search"  means  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request  under  the  Act  and  these 
regulations,  including  page-by-page  or 
line-by-line  identification  of  materials 
within  a  document  if  required,  and  may 
be  done  manually  or  by  computer  using 
existing  programming.  "Search"  should 
be  distinguished  from  "review"  which  is 
defined  in  paragraph  (a)(3)  of  this 
section. 

(3)  "Review"  means  the  process  of 
examining  documents  located  in 
response  to  a  request  under  the  Act  and 
these  regulations  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  or  required  to  be  withheld.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g..  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 
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(4)  "Duplicauon    means  me  process  ol 
making  a  copy  of  a  document  necessary 
to  respond  to  a  request  under  the  Act 
and  these  regulations,  in  a  form  that  is 
reasonably  usable  by  the  requester. 
Copies  can  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  or 
machine  readable  documentation  [e.g., 
magnetic  tape  or  disk),  among  others. 

(b)  Categories  of  requesters. 
Requesters  who  seek  access  to  records 
under  the  Act  and  these  regulations  are 
divided  into  four  categories:  commercial 
use  requesters,  educational  and 
noncommercial  scientific  institutions, 
representatives  of  the  news  media,  and 
all  other  requesters.  The  Corporation 
will  determine  the  category  of  a 
requester  and  charge  fees  according  to 
the  following  rules. 

(1)  Commercial  use  requesters.  When 
records  are  requested  for  commercial 
use,  the  Corporation  will  assess  charges, 
as  set  forth  in  §§  2603.52  through 
2603.55,  for  the  full  direct  costs  of 
searching  for,  reviewing  for  release,  and 
duplicating  the  records  sought.  Fees  for 
search  and  review  may  be  charged  even 
if  the  record  searched  for  is  not  found  or 
if.  after  it  is  found,  it  is  determined  that 
the  request  to  inspect  it  may  be  denied 
under  the  provisions  of  5  U.S.C.  552(b) 
and  these  regulations. 

(i)  "Commercial  use"  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

{ii     1  determining  whether  a  request 
propel  ly  belongs  in  this  category,  the 
Corporation  will  look  to  the  use  to 
which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
the  Corporation  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  that  use 
is  not  clear  from  the  request  itself,  the 
Corporation  will  require  the  requester  to 
provide  clarification  before  assigning 
the  request  to  this  category. 

(2)  Educational  and  noncommercial 
scientific  institution  requesters.  When 
records  are  requested  by  an  educational 
or  noncommercial  scientific  institution, 
the  Corporation  will  assess  charges,  as 
set  forth  in  {{  2603.52  through  2603.55. 
for  the  full  direct  cost  of  dupUcation 
only,  excluding  charges  for  the  first  100 
pages. 

(i)  "Educational  institution"  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 


program  or  programs  of  scholarly 
research. 

(ii)  "Noncommercial  scientific 
institution"  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  defined  in  paragraph 
(b)(l){i)  of  this  section,  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the  results 
of  which  are  not  intended  to  promote 
any  particular  product  or  industry. 

(iii)  To  be  eligible  for  inclusion  in  this 
category,  requesters  must  show  that  the 
request  is  being  made  as  authorized  by 
and  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use,  but  are 
sought  in  furtherance  of  scholarly  (if  the 
request  is  from  an  educational 
institution]  or  scientific  (if  the  request  is 
from  a  noncommercial  scientific 
institution]  research. 

(3)  Requesters  who  are 
representatives  of  the  news  media. 
When  records  are  requested  by 
representatives  of  the  news  media,  the 
Corporation  will  assess  charges,  as  set 
forth  in  5§  2603.52  through  2603.55,  for 
the  full  direct  cost  of  duplication  only, 
excluding  charges  for  the  first  100  pages. 

(i)  "Representative  of  the  news 
media"  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  pubUc  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  quafify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public,  lliese  examples 
are  not  intended  to  be  all-inclusive. 
"Freelance"  journalists  may  be  regarded 
as  working  for  a  news  organization  if 
they  can  demonstrate  a  solid  basis  for 
expecting  publication  thrc)ugh  that 
organization,  even  though  not  actually 
employed  by  iL 

(ii)  To  be  eligible  for  inclusion  in  this 
category,  the  request  must  not  be  made 
for  a  commercial  use.  A  request  for 
records  supporting  the  news 
dissemination  function  of  the  requester 
who  is  a  representative  of  the  news 
media  shall  not  be  considered  to  be  a 
request  that  is  for  a  commercial  use. 

(4)  All  other  requesters.  When  records 
are  requested  by  requesters  who  do  not 
fit  into  any  of  the  categories  in 
paragraph  (b)  (1)  through  (3),  of  this 
section,  the  Corporation  will  assess 
charges,  as  set  forth  in  S§  2603.52 
through  2603.55.  for  the  full  direct  cost  of 
searching  for  and  duplicating  the 


records  sought,  with  the  exceptions  that 
there  will  be  no  charge  for  the  first  100 
pages  of  duplication  and  the  first  two 
hours  of  search  time  and  there  will  be 
no  charge  for  search  time  in  the  event  of 
requests  under  the  Privacy  Act  of  1974 
for  records  about  themselves  from 
subjects  of  records  filed  in  the 
Corporation's  systems  of  records. 
Search  fees,  where  applicable,  may  be 
charged  even  if  the  record  searched  for 
is  not  found. 

(c)  Aggregation  of  requests.  If  the 
Corporation  reasonably  believes  that  ■ 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Corporation  will  aggregate  any  such 
requests  and  charge  accordingly.  In  no 
case  will  the  Corporation  aggregate 
multiple  requests  on  unrelated  subjects 
from  one  requester. 

(d)  Waiver  or  reduction  of  charges. 
Circumstances  under  which  searching, 
review,  and  duplication  facilities  or 
services  may  be  made  available  to  the 
requester  without  charge  or  at  a  reduced 
charge  are  set  forth  in  \  2603.55. 

7.  Section  2803.5Z  is  amended  by 
revising  the  section  heading,  the  heading 
and  the  introductory  sentence  in 
paragraph  (a),  paragraph  (a)(1),  and  the 
heading  and  the  introductory  sentence 
in  paragraph  (b):  renumbering  paragraph 
(c)  as  paragraph  (b)(5);  removing  the 
phrase  "as  computed  pursuant  to  the  fee 
schedule  in  paragraph  (b)  of  this 
section"  from  new  paragraph  (b)(5):  and 
adding  new  paragraph  (c)  to  read  as 
follows: 

{2603JS2    FMSOwduto. 

(a)  Charges  for  searching  and  review 
of  records.  Charges  applicable  under 
this  subpart  to  the  search  for  and  review 
of  records  %vill  be  made  according  to  the 
following  fee  schedule: 

(1)  Search  and  review  time,  (i) 
Ordinary  search  and  review  by 
custodial  or  clerical  personnel,  $1.75  for 
each  one-quarter  hour  or  fraction 
thereof  of  employee  worictime  required 
to  locate  or  obtain  the  records  to  be 
searched  and  to  make  the  necessary 
review;  and  (ii)  search  or  review 
requirii^  services  of  professional  or 
supervisory  personnel  to  locate  or 
review  requested  records,  $4.00  for  each 
one-quarter  hour  or  fraction  thereof  of 
professional  or  supervisory  personnel 
worktime. 


(b)  Charges  for  duplication  of  records. 
Charges  applicable  under  this  subpart 
for  obtaining  requested  copies  of 
records  made  available  for  inspection 
will  be  made  according  to  the  following 
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fee  schedule  and  sub)ect  to  the 
following  conditions. 

•        *        *        •        • 

(c)  Other  charges.  The  scheduled  fee«, 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section,  for  furnishing  records  made 
available  for  inspection  and  duplication 
represent  the  direct  costs  of  furnishing 
the  copies  at  the  place  of  duplication. 
Upon  request,  single  copies  of  the 
records  will  be  mailed,  postage  prepaid, 
free  of  charge.  Actual  costs  of 
transmitting  records  by  special  methods 
such  as  registered,  certified,  or  special 
delivery  mail  or  messenger,  and  of 
special  handling  or  packaging,  if 
required,  will  be  charged  in  addition  to 
the  scheduled  fees. 

8.  Section  2803.53  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  2603.53    Computerized  records. 

(a)  Charges  for  information  that  is 
available  in  whole  or  in  part  in 
computerized  form  will  be  made 
available  at  the  actual  direct  cost  to  the 
Corporation,  including  the  cost  of 
operating  the  central  processing  unit 
(CPU)  for  that  portion  of  operabng  time 
that  is  directly  attribntable  to  searching 
for  records  responsive  to  the  request 
personnel  salaries  apportionable  to  the 
search,  and  tape  or  printout  production 
or  an  established  agency-wide  average 
rate  for  CPU  operating  costs  and 
operator/programmer  salaries  involved 
in  FOIA  searches.  Charges  will  be 
computed  at  the  rates  prescribed  in 

S  2603.52  (a)  and  (b). 

***** 

9.  Section  2603.54  is  amended  by 
removing  from  paragraph  (a)  the 
reference  to  "552603.52-2603.53''  and 
inserting,  in  its  place,  "5S  2603.51 
through  2603.53";  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as 
follows: 

§2603.54    Payment  Of  fee*. 

*        *        •        *        * 

(b)  Advance  payment  or  assurance  of 
payment.  Advance  payment  or 
assurance  of  pajmient  may  be  required 
under  the  following  rules. 

(1)  Where  the  Corporation  estimates 
or  determines  that  charges  allowable 
under  the  rules  in  this  subpart  are  likely 
to  exceed  $250,  the  Corporation  may 
require  advance  payment  of  the  entire 
fee  or  assurance  of  payment,  as  follows: 

(i)  Where  the  requester  has  a  history 
of  prompt  payment  of  fees  under  this 
regulation,  the  Corporation  will  notify 
the  requester  of  the  likely  cost  and 
obtain  satisfactory  assurance  of  full 
payment;  or 


(ii)  Where  the  requester  has  no  history 
of  payment  for  requests  made  pursuant 
to  the  Act  and  this  regulations,  the 
Corporation  may  require  the  requester 
to  make  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges. 

(2)  Where  the  requester  has 
previously  failed  to  pay  a  fee  charged  in 
a  timely  fashion  [i.e.,  within  30  days  of 
the  date  of  the  billing),  the  Ccnporatioa 
may  require  the  requester  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  as  provided  in  paragraph  (c)  of 
this  section  (or  demonstrate  that  he  has, 
in  fact,  paid  the  fee)  and  to  make  an 
advance  payment  of  the  fall  amount  of 
the  estimated  fee.  When  advance 
payment  or  asstu^nce  of  payment  is 
required  by  the  Corporation  under  this 
paragraph,  the  request  shall  not  be 
deemed  received  and  the  period  within 
which  action  on  such  request  shall  be 
taken,  as  set  forth  in  9  2603.45.  shall  not 
begin  until  the  Corporation  has  received 
the  required  fee  payments  or  assurance 
of  payment. 

(c)  Late  payment  interest  chains.  The 
Corporation  may  assess  late  frayment 
insterest  charges  on  any  amounts 
unpaid  by  the  31st  day  following  the  day 
following  issuance  of  a  bill  to  a 
requester.  Interest  will  be  assessed  at 
the  rate  prescribed  in  31  U.S.C.  3717  and 
will  accme  from  the  date  of  the  billing. 

10.  Section  2603.55  is  revised  to  read 
as  follows: 

S  2608.55    Waiver  or  reductkHi  of  charges. 

(a)  The  disclosure  officer  may  waive 
or  reduce  fees  otherwise  applicable 
under  55  2603.51  through  2603.53  when 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activites  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  A  fee  waiver  request  shall 
set  forth  full  and  complete  information 
upon  which  the  request  for  waiver  is 
based. 

(b)  The  disclosure  officer  may  reduce 
or  waive  fees  applicable  under 

5  5  2603.51  through  2603.53  when  the 
requester  has  demonstrated  his  inability 
to  pay  such  fees. 

Issued  in  Washington.  DC  this  14th  day  of 
April  1988. 

Royal  S.  DeDinger, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 

[FR  Doa  B7-912Z  Piled  4-22-87;  8:46  am) 
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VETERANS  ADMmiSTRATION 
38  CFR  Part  17 

Adult  Day  Health  Care 

agency:  Veterans  Administration. 
action:  Final  regulations. 

summary:  The  Veterans  Administration 
(VA)  is  amending  its  medical  regulations 
(38  CFR  Part  17)  to  incorporate  new 
sections  providing  Adult  Day  Health 
Care.  Section  103  of  Pub.  L  98-160, 
Veterans'  Health  Care  Amendments  of 
1983,  amended  38  U.S.C  620  to  authorize 
the  VA  to  furnish  adult  day  health  care 
in  VA  facilities  and  by  contract  with 
noa-VA  facilities.  This  amendment  will 
provide  an  adult  day  program  for  the 
VA  as  an  altemabve  to  nursing  home 
care.  The  authority  for  these  regulations 
will  expire  on  September  30. 1988. 
DATES:  Effective:  April  23, 1967. 

The  incorporation  by  reference  of  a 
certain  publication  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
April  23, 1987. 

FOft  FUfTTHEW  INfORMATtON  CONTACT: 
James  R.  Kelly,  Acting  Director,  Patient 
Treatment  Service,  Office  of  Geriatrics 
and  Extended  Care,  Department  of 
Medicine  and  Surgery,  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  (202)  233- 
3692. 

SUPPlfMCNTARY  U4FORMATION: 

Comments  from  eight  organizations 
were  received  concerning  the  proposed 
regulatory  changes  published  oo  pages 
26027-26028  of  the  Federal  Register  of 
July  18, 1986.  All  the  commentators 
expressed  their  support  of  the  VA's 
involvement  in  Addt  Day  Health  Care. 

One  commentator  expressed  the 
concern  that  5 17.51e(d){3)(i),  requiring 
the  provision  of  medical  services,  was 
unnecessary  and  costly.  Pub.  L  98-160 
clearly  states  that  Adult  Day  Health 
Care  serve  as  a  substitute  for  nursing 
home  care.  The  VA,  therefore,  could  not 
implement  Adult  Day  Health  Care 
without  the  provision  of  medical 
services,  as  such  services  are  required 
in  nursing  home  care.  At  the  same  time, 
it  is  not  the  VA's  intention  to  have  the 
Aduh  Day  Health  Care  physician  serve 
as  a  patient's  primary  care  physician. 
Rather,  the  physician's  role  includes: 
treatment  planning,  medication  review, 
consultation  and  liaison  with  the  Adult 
Day  Health  Care  staff  and  the  ptatient's 
primary  care  provider  and  direct 
medical  services  when  at  the  Center  or 
when  needed. 

Another  commentator  indicated  that 
the  eligibility  criteria  for  Adult  Day 
Health  Care  for  nonservice-connected 
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veterans,  as  published  in  the  proposed 
regulations,  incorrectly  differentiated 
between  a  veteran  who  was  placed  in  a 
VA  facility  rather  than  a  private  facility 
in  that  a  nonservice-connected  veteran 
could  receive  care  for  an  unlimited 
period  of  time  in  a  VA  facility,  but  was 
limited  to  six  months  of  care  in  a  private 
facility.  This  commentator  was  correct 
and  S  17.51f  has  been  added  to  reflect 
the  six-month  limitation  on  care  for 
nonservice-connected  veterans 
regardless  of  the  location  of  care  and  to 
reflect  the  extension  policy  beyond  six 
months  for  nonservice-connected 
veterans.  Section  17.51e(b)  as  it 
appeared  in  the  proposed  regulations 
has  been  removed. 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  amendment  to  VA  regulations 
is  considered  nomnajor  under  the 
criteria  of  Executive  Order  12291, 
Federal  Regulation.  It  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in 
major  increases  in  costs  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions,  nor  will  it  have 
signiHcant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  en  the 
ability  of  the  United  States-based 
enterprises  to  compete  v\rith  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

The  Administrator  certifies  that  these 
final  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defmed  in  the  Regulatory 
Flexibihty  Act  (RFA),  5  U.S.C.  801-612, 
These  final  regulations,  the  authority  for 
which  wrtll  expire  on  September  30, 1988, 
concern  authorizing  the  furnishing  of 
Adult  Day  Health  Care  as  an  alternative 
to  Nursing  Home  Care,  in  connection 
with  a  research  study  as  prescribed  by 
section  103(b)  of  Pub.  L  98-160. 
Although  these  regulations  specify 
certain  terms  and  conditions  for 
institutions  in  order  to  participate  as 
providers  under  this  program,  such 
institutions  are  already  subject  to  many 
of  these  requirements  under  existing 
Federal  State,  and  local  laws, 
regulations  and  codes.  The  cost 
limitation  and  veteran  eligibility  criteria 
were  imposed  by  Pub.  L.  98-160.  The 
number  of  institutions  which  will 
provide  this  care  is  greatly  limited  by 
the  small  number  of  Adult  Day  Health 
Care  centers  which  offer  medical/health 
care  and  by  the  funding  limitations  of 
this  program.  In  addition,  most  of  the 
governmental  jurisdictions  which  offer 
such  care  have  a  population  in  excess  of 
50,000,  and  therefore  do  not  come  within 


the  RFA  definition  of  a  "small  entity." 
For  these  reasons  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Liat  of  Subjects  in  S8  CFR  Part  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse,  Foreign  relations. 
Government  contract.  Grants 
programs — health.  Health  care,  Health 
facilities.  Health  professions. 
Incorporation  by  reference.  Medical 
devices,  Medical  research.  Mental 
health  programs,  Nursing  homes, 
Phihppines,  Veterarts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  64.002.) 

Approved:  April  1, 1987. 
Thomas  K.  Turaage, 
Administrator. 

38  CFR  Part  17,  Medical,  is  amended 
by  adding  new  58 17.51c,  17.51d,  17.51e, 
17.51f.  and  17.51g  to  read  as  follows: 

PART  17— {AMENDED] 
Adult  Day  Haailli  Can 

17.S1C    Definition  of  adult  day  health  care. 
17.Sld    Adult  day  health  care  in  Veterans 

Administration  facilities. 
17.Sle    Adult  day  health  care  in  private 

facilities. 
17.51  f    Extension  of  adult  day  health  care 

beyond  six  months. 
17.51g    Provision  of  services  to  adult  day 

health  care  institutions. 

Adult  Day  Health  Care 

S  17J1C    Definition  of  adult  day  health 
cere  pro^renv 

The  adult  day  health  care  program  is 
a  therapeutic  day  care  program  which 
provides  medical  and  rehabilitation 
services  to  disabled  veterans  in  a 
congregate  setting.  The  Veterans'  Health 
Care  Amendments  of  1983.  Pub,  L  98- 
160,  authorizes  the  VA  to  furnish  this 
program  until  September  30, 1988.  (38 
U.S.C.  529(f)(l)(A}) 

}17.S1tf    AduN  (ley  health  care  m  Veterans 
Administration  facilities. 

(a]  VA  facilities  may  provide  adult 
day  health  care  to: 

(1)  Any  veteran  who  has  a  service- 
connected  disability  rated  at  50  percent 
or  more  w^o  is  determined  by  the  VA  to 
be  in  need  of  such  care. 

(2)  Any  veteran  who  has  been 
furnished  care  in  a  hospital  under  the 
direct  )urisdiction  of  the  Administrator 
or  any  veteran  who  has  been  furnished 
care  by  the  Administrator  in  a  hospital 
in  Alaska  or  Hawaii  if  the  VA 
determines  that  the  veteran  has  received 
maximum  benefits  for  such  care  in  such 


hospital,  but  will  require  a  protracted 
period  of  adult  day  health  care  which 
can  be  furnished  in  an  institution 
furnishing  adult  day  health  care. 

(3)  Any  person  (i)  who  has  been 
furnished  care  in  any  hospital  of  any  of 
the  Armed  Forces,  (ii)  who  the 
appropriate  Secretary  concerned  and 
the  VA  have  determined  has  received 
maximum  hospital  benefits  but  requires 
a  protracted  period  of  adult  day  health 
care,  and  (iii)  who  upon  discharge  from 
the  armed  forces  will  become  a  veteran. 

(b)  Adult  day  health  care  furnished  in 
VA  facilities  shall  not  include  travel  and 
incidental  expenses  (or  transportation  in 
lieu  thereof)  except  as  authorized  by 
§17.100.  (38  U.S.C.  620{f)(l)(A)(i)) 

§  17.51e    Adult  day  health  care  in  private 
facllMes. 

Veterans  eligible  imder  §  17.51d  for 
adult  day  health  care  may  be 
transferred  to  any  pubbc  or  private 
institution  not  under  the  jurisdiction  of 
the  Administrator  which  furnishes  adult 
day  health  care  for  such  care  at  VA 
expense  if: 

(a)  The  cost  of  adult  day  health  care 
in  such  institution  will  not  exceed  45 
percent  of  the  cost  of  care  furnished  by 
the  VA  in  a  general  hospital  under  the 
direct  and  exclusive  jurisdiction  of  the 
Administrator,  as  such  cost  may  be 
determined  annually  by  the 
Administrator,  or  not  to  exceed  50 
percent  of  such  cost  where  determined 
necessary  by  the  Administrator,  upon 
the  recommendation  of  the  Chief 
Medical  Director,  to  provide  adequate 
care: 

(b)  A  contract  between  the  institution 
and  the  VA  is  awarded  in  accordance 
with  Federal  and  VA  acquisition  law 
and  regulations: 

(c)  A  VA  inspection  finds  that  the 
institution  meets  the  following 
standards: 

(1)  The  institution  shall  meet  all 
Federal  State  and  local  laws, 
regulations,  and  codes  pertaining  to 
health  and  safety  such  as  provisions 
regulating: 

(i)  Construction,  maintenance,  and 
equipment 

(ii)  Sanitation: 

(iii)  Buying,  dispensing,  safeguarding, 
administering,  and  disposing  of 
medications  and  controlled  substances. 

(2)  The  institution  shall  meet  the 
applicable  provisions  of  the  National 
Fire  Protection  Association's  Life  Safety 
Code,  entitled  NFPA 101  Life  Safety 
Code  1985,  dated  February  7. 1985. 
(which  is  incorporated  by  reference), 
incorporation  of  the  1985  edition  of  the 
Life  Safety  Code  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 


l-iV 
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CFR  Part  51.  The  code  is  available  for 
inspection  at  the  Office  of  the  Federal 
Register  Information  Center,  Room  8301, 
1110  L  Street,  NW,  Washington.  DC. 
Copies  may  be  obtained  from:  National 
Fire  Protection  Association.  Battery 
March  Park,  Quincy,  MA  02269.  If  any 
changes  in  this  code  are  also  to  be 
incorporated  by  reference,  a  notice  to 
that  effect  will  be  published  in  the 
Federal  Register.  The  institution  shall 
provide  sufficient  staff  to  assist  patients 
in  the  event  of  fire  or  other  emergency. 

(3)  The  institution  shall  have  the 
capability  (including  sufficient  qualified 
staff)  to  provide: 

(i)  Medical  Services  including  a 
medical  director  at  least  on  a  consulting 
basis  and  the  provision  of  direct  patient 
care; 

(ii)  Services  of  a  registered  nurse; 

(iii)  Social  services  provided  by  a 
qualified  social  worker, 

(iv)  Rehabilitation  services  including 
occupational  and  physical  therapy: 

(v)  Assistance  for  daily  Hving 
including  bathing,  feeding,  toileting, 
ambulation,  and  transferring; 

(vi)  Care  management; 

(vii)  Nutrition  services  including 
counseling,  regular  meals,  and  special 
diets; 

(viii)  Recreation  therapy; 

(ix)  Transportation  to  and  from  home; 
and 

(x)  The  maintenance  of  individual 
client  records.  These  records  shall 
include  a  treatment  plan,  periodic 
reevaluations,  progress  notes, 
discharges  summaries,  and  other  usual 
and  customary  information  normally 
included  in  a  client  record.  (38  U.S.C. 
620(f)(A)(l)) 

§17^1f    Extension  of  aduH  day  hMltti  car* 
beyond  6  monttw. 

(a)  Directors  of  health  care  facilities 
may  authorize,  for  any  veteran  whose 
hospitalization  was  not  primarily  for  a 
service-connected  disability,  an 
extension  of  adult  day  health  care  in  a 
VA  facility  or  in  a  public  or  private 
facility  at  VA  expense  beyond  six 
months  when  the  need  for  adult  day 
health  care  continues  to  exist  and 

(1)  Arrangements  for  payment  of  such 
care  through  a  public  assistance 
program  (such  as  Medicaid)  for  which 
the  veteran  has  applied,  have  been 
delayed  due  to  unforeseen  eligibility 
problems  which  can  reasonably  be 
expected  to  be  resolved  within  the 
extension  period,  or 

(2)  The  veteran  has  made  specific 
arrangements  for  private  payment  of 
such  care,  and 


(i)  Such  arrangements  cannot  be 
effectuated  as  planned  because  of 
unforeseen,  unavoidable  difficulties, 
sucSh  as  a  temporary  obstacle  to 
liqaidation  of  property,  and 

(ii)  Such  difficulties  can  reasonably  be 
expected  to  be  resolved  within  the 
extension  period;  or 

(3)  The  veteran  is  terminally  ill  and 
life  expectancy  has  been  medically 
determined  to  be  less  than  six  months. 

(4)  In  no  case  may  an  extension  under 
(1)  or  (2)  exceed  45  days.  (38  U.S.C. 
620(n{l)(A)(i)) 

S  17.51g    ProvWon  of  services  to  adult  day 
health  care  Institution*. 

VA  facihties  may  enter  into 
agieements  to  provide  resources 
(whether  equipment,  space,  or 
personnel)  to  institutions  furnishing 
adult  day  health  care  at  VA  expense 
under  §  17.51e  if: 

(a)  The  resources  will  be  used  solely 
to  furnish  adult  day  health  care,  and 

(b)  The  agreement  provides  the  VA 
with  reimbursement  for  the  full  cost  of 
such  resources  including  the  cost  of 
services  and  supplies  and  normal 
depreciation  and  amortization  of 
equipment.  Such  reimbursement  may  be 
made  by  reduction  in  the  charges  to  the 
United  States  or  by  payment  to  the 
United  States.  (38  U.S.C.  620(f)(1)(B)) 

[FR  Doc.  87-9146  Filed  4-22-87;  8:45  amj 
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POSTAL  SERVICE 

39CFRPart10 

International  Surface  Air  Lift  Servic* 
to  57  Additional  Countries  and 
Revised  Rate  Scliedules 

aoency:  Postal  Service. 
action:  Final  rule. 


summary:  Pursuant  to  agreements  with 
certain  postal  administrations,  the 
Postal  Service  intends  to  begin 
International  Surface  Air  Lift  Service  to 
certain  new  destinating  countries  at 
postage  rates  indicated  in  the  tables 
below.  The  Postal  Service  also 
announces  revised  postal  pound  rates 
based  on  the  network  expansion  and 
improved  transportation  and  handling 
changes. 

EFFECTIVE  DATE:  May  23. 1987. 

FOR  FliRTHER  INFORMATION  CONTACT: 

Leon  W.  Periinn,  (202)  26&-2673. 

SUPPLEMENTARY  INFORMATION:  By  a 

notice  published  in  the  Federal  Register 
on  March  19. 1987  (52  ITR  8627),  the 
Postal  Service  announced  that  it  was 
proposing  to  begin  International  Surface 
Air  Lift  Service  to  certain  new 
destinating  countries  at  revised  postal 
rates  based  on  the  network  expansion 
and  improved  transportation  and 
handling  changes.  Comments  were 
invited  on  published  rate  tables,  which 
are  proposed  amendments  to  the 
International  Mail  Manual  (incorporated 
by  reference  in  the  Code  of  Federal 
Regulations,  (39  CFR  10.1]),  and  which 
are  to  become  effective  on  the  date 
service  begins. 

No  comments  were  received. 
Accordingly,  the  Postal  Service  states 
that  it  intends  to  provide  International 
Surface  Air  Lift  Service  on  May  23, 1987 
at  the  rates  indicated  in  the  table  below. 

List  of  Subjects  in  39  CFR  Part  10 

Postal  Service,  Foreign  relations. 

PART  10-{AMENDEO] 

The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Auttiarity:  5  U.S.C  S52(a).  38  U.S.C  401, 

404,  407,40a 


iNTERNAnONAL  SURFACE  AlR  LtFT  SERVICE 
[Postal  Pound  Rates! 


Groups 

FuNservic* 

Dropship' 

Regular 

M/BAG 

Regular 

M/BAG 

1 ._ „ „ _ 

2.. 

$2.86 
2.35 
2.22 
3.10 
3.90 

$2.28 
1.88 
1.78 
2.48 
3.12 

$2.55 
^05 
1.92 
^80 
3.60 

$2.04 
1.64 

3- _ „ 

4 .. 

1.54 
2.24 

6 ..     .„. 

2.88 

>  For  International  Surface  Air  Lift  Mail  presented  at  the  J.F.  Kermedy  airmail  fadtity.  Queens 
Borough,  IMew  York  City  by  the  mailer. 
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International  Surface  Air  Lift  Service  Rate  Groups 

[New  Destination  Countries  for  Rate  Groiqis  »1 


(1> 


Algeria, 
Canary 
Islands, 

Egypt, 
Libya. 
Morocco. 

Tunisia, 
Turkey,  and 
USSR. 


(2) 


None.. 


(3) 


None.. 


(4) 


Norte.. 


(5) 


Angola.  Bafwain.  Bangladesh,  Benin,  Bur- 
kina Faso,  Burundi,  Cameroon,  Central 
Africa  Rep,  Congo,  Ethiopa.  GatxKV 
Gharm,  Iran.  Iraq,  Israel,  Ivory  Coast 
Jontaiv  Kenya.  Kuwat  Let)enon,  Um- 
ria,  Madagascar,  Mali,  Mauritania,  Mau- 
ritius, Mozanifaique.  Niger,  Nigeria. 
Oman.  Pakistan,  Qatar.  Reunion. 
RwarKia,  Saudi  Arat)ia,  Senegal,  Siena 
Leone,  Somalia,  Sri  Lanka.  Sudan. 
Syria.  Tanzania.  Togo,  Uganda.  United 
Arab,  Emirates,  Yemen,  Peop.  Dem. 
Rep.,  Yemen  Arab  Repubtic,  Zaire, 
Zambia,  and  Zimt>at>we. 


>  A  list  oi  the  67  current  countries  by  rate  group  may  be  obtained  by  writing  the  Office  of 
Marketing,  Market  Development  Divistoo,  U.S.P.S.  Headquarters,  475  L'Enfant  Raza  West  SW . 
Washington.  DC  20260-6331.  or  by  calling  that  Division  at  [2061  266-2263. 


A  transmittal  letter  making  these 
changes  in  the  pages  of  th«  Intema*'onal 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automabcally. 
Fred  Egglestos. 

Assistant  General  Counsel  Legislative 
Division. 

(FR  Doc.  07-9194  FlJed  4-22-87;  8:45  amj 

anXING  CODE  7710-13-M 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

(Docket  No.  RM87-3I  Order  No.  754] 

Freedom  of  Information  Act  Fees; 
Order  Adopting  Inferhn  Rtries 

Issued:  April  17. 1967. 

AGENCY:  Postal  Rate  Commission. 

ACTION:  Interim  rules. 

suawiARv:  These  interim  rules 
implement  the  Freedom  of  Information 
Reform  Act  of  1986,  Pub.  L  99-570.  and 
the  Office  of  Management  and  Budget 
(0MB)  Fees  Schedule  and  Guidelines 
issued  pursuant  to  that  Act  and 
published  at  52  FR  10012  (March  27. 
1987). 

They  are  set  forth  for  comment  and 
suggested  revision  before  adoption  in 
definitive  form. 

DATES:  The  interim  rules  will  take  effect 
on  May  26. 1987.  Comments  must  be 
received  on  or  before  May  18. 1987. 

ADDRESS:  Comments  should  be  directed 
to  Charles  L  Clapp.  Secretary.  Postal 
Rate  Commission.  1333  H  Street  NW.. 
Suite  300.  Washington.  DC  20288-0001. 


FOR  FURTHER  MFORUATKM  CONTACT 

David  F.  Stover.  General  Counsel,  Postal 
Rate  Commission  (202-789-6820). 
SUI>PI.EMENTARY  INFOfMIATION:  Under 
the  FOIA  Reform  Act  of  1986.  new 
statutory  rules  govern  the  charging  of 
fees.  The  legislation  permits  agencies  to 
charge  certain  direct  costs  of  responding 
to  FOIA  requests,  distinguishes  different 
classes  of  requesters  with  differing 
liability  for  fees,  and  requires  in  some 
cases  that  limited  searching  and 
duplication  be  provided  free.  The  act 
also  required  0MB  to  issue  Guidelines 
and  a  fee  schedule,  which  agency  rules 
are  to  follow.  These  rules  follow  the 
0MB  documenL 

The  FOIA  Reform  Act  calls  upon 
agencies,  pursuant  to  notice-and- 
comment  procedures,  to  promulgate 
rules  conforming  to  the  OMB  guidelines, 
and  to  do  so  by  the  180th  day  after  its 
enactment  (;'.e.,  April  25. 1987).  The 
deadline  is  satisfied  by  pubKcation  of 
rules,  even  if  their  effective  date  is  later. 
The  impending  statutory  deadline  has 
led  to  the  decision  to  issue  these  rules 
on  an  interim  basis,  inviting  comment  on 
them  with  a  view  to  making  any  needed 
revision  after  consideration  of  the 
comments.  Such  procedures  have  been 
used  where  it  is  infeasible  both  to  meet 
a  statutory  deadline  for  rulemaking  and 
to  give  a  normal  opportunity  for 
comment  on  a  pre-promulg&tion  basis; 
e.g.,  American  Transfer  6-  Storage  Co.  v. 
ICC.  719  F.2d  1283  (5th  Or.  1983); 
Philadelphia  Citizens  in  Action  v. 
Schweiker.  660  F.2d  877  (3d  Cir.  1982). 
The  present  situation  is  similar  to  these. 
Rather  than  tmduly  abbreviate  the 
comment  period  on  this  set  of  rules,  in 
order  to  meet  the  statutory  deadline,  we 
have  chosen  to  follow  the  interim  rule 
procedure.  This  is  particularly 


appropriate  here  since  these  rules 
simply  adopt  the  OMB  guidelines  which 
were  themselves  subjected  to  public 
comment  and  to  revision  in  li^t  of  the 
comments  received. 

The  Commission  finds  that  these 
amendments  do  not  constitute  a  major 
rule,  as  they  affect  only  fees  mddental 
to  FOIA  requests  and  should  thus  have 
a  negligible  economic  impact.  They  can 
be  expected  to  have  no  measurable 
effect  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  In  addition,  the  changes 
are  limited  to  those  already  mandated 
by  Congressional  enactment.  This 
finding  that  the  changes  do  not 
constitute  a  major  rule  applies  as  well  to 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  39  CFR  Part  3M1 

Administrative  practice  and 
procedure.  Freedom  of  infonnatioa. 
Postal  Service. 

PART  3001— [AMENDED] 

1.  The  authority  for  39  CFR  Part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C  3603.  3622.  3623.  84 
StaL  759-761;  (5  U.S.C.  553),  80  SUL  383. 
urUeas  otherwise  noted. 

S9W1.42    [Amamiatf] 

2.  Revise  {  3001.42(c](4]  to  read  as 
follows: 


(4)  Fees — genera!  information. 
Documents  furnished  pursuant  to  the 
Freedom  of  Information  AcL  as 
amended,  are  subject  to  fees  governed 
by  the  following  provisions.  As  used 
herein, 

(i)  "Direct  costs"  means  expenditures 
the  Commission  actually  incurs  in 
searching  for,  duplicating,  and.  where 
applicable,  reviewing  documents  to 
respond  to  a  request.  They  include 
(without  limitation)  the  salary  of  the 
employee  performing  work  (the  basic 
pay  rate  of  such  employee  plus  16 
percent  to  cover  benefits)  and  the  cost 
of  operating  required  machinery. 

(ii)  "Search"  means  all  time  spent 
looking  for  material  responsive  to  a 
request  including  identification  of  p>ages 
or  lines  within  documents.  The  term 
covers  both  manual  and  computerized 
searching. 

(iii)  ''Duplication"  means  making 
copies  of  documents  necessary  to 
respond  to  a  request.  Such  copies  may 
be  paper,  microform.  audiovisuaL  or 
machine-readable. 
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(iv)  "Review"  means  examining 
documents  located  in  response  to  a 
commercial-use  request  to  determine 
whether  any  porton  is  exempt  from 
mandatory  disclosure,  and  processing  or 
preparing  documents  for  release,  but  not 
determination  of  general  legal  or  policy 
issues  regarding  application  of 
exemptions. 

(v)  A  "commercial  use"  request  is  a 
request  from  or  on  behalf  of  one  seeking 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  person  on 
whose  behalf  the  request  is  made.  In 
determining  the  applicability  of  this 
term,  the  use  to  which  a  requester  will 
put  the  document  is  considered  first; 
where  reasonable  doubt  exists  as  to  the 
use,  the  Commission  may  seek 
clarification  before  assigning  the  request 
to  a  category. 

(vi)  An  "educational  institution"  is  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  or  undergraduate 
higher  education,  an  institution  of 
professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

(vii]  A  "noncommercial  scientific 
institution"  is  an  institution,  not 
operated  on  a  "commercial"  basis  (as 
defined  above],  which  is  operated  solely 
for  the  purpose  of  conducting  scientific 
research  whose  results  are  not  intended 
to  promote  any  particular  product  or 
industry. 

(viii)  A  "representative  of  the  news 
media"  is  any  person  actively  gathering 
news  for  an  entity  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  "News"  means 
information  that  concerns  current  events 
or  would  be  of  current  interest  to  the 
public.  Freelance  joumaHsts  may  be 
regarded  as  working  for  a  news  medium 
if  they  demonstrate  (for  example,  by  a 
publication  contract  or  a  past  record  of 
publication]  a  solid  basis  for  expecting 
publication  through  such  organization 
even  though  not  actually  employed  by  it. 

Except  in  the  case  of  commercial-use 
requesters,  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  will  be  provided  without 
charge.  A  "page"  for  these  purposes  is  a 
letter-  or  legal-size  sheet,  or  the 
equivalent  amount  of  information  in  a 
medium  other  than  paper  copy.  "Search 
time"  for  these  purposes  refers  to 
manual  searching;  if  the  search  is 
performed  by  computer,  the  amount  not 
charged  for  will  be  the  search  cost 
equivalent  to  two  hours'  salary  of  the 
person  performing  the  search.  No 
requester  will  be  charged  a  fee  when  the 
cost  of  collecting  the  fee  would  equal  or 


exceed  the  fee  itself.  In  determining 
whether  cost  of  collection  would  equal 
or  exceed  the  fee.  the  allowance  for  two 
hours'  search  or  100  pages  of  duplication 
will  be  made  before  comparing  the 
remaining  fee  and  the  cost  of  collection. 
Documents  will  be  provided  without 
charge  when  disclosure  of  the 
information  would  be  in  the  public 
interest  because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
***** 

2.  Add  a  new  9  3001.42(c)(5).  to  read 
as  follows: 

(c)  •  *  * 

(5)  Fees — schedule;  administrative 
provisions.  Fees  will  be  charged  in 
accordance  with  the  following 
provisions: 

(i)  The  level  of  fee  charged  depends 
on  Oie  category  of  requester 

(a)  A  request  appearing  to  be  for 
commercial  use  will  be  charged  the  full 
direct  costs  of  searching  for.  reviewing, 
and  duplicating  the  records  sought. 

{b)  A  request  from  an  educational  or 
noncommercial  scientific  institution  vnM 
be  charged  for  the  cost  of  duplication 
only  (excluding  charges  for  the  first  100 
pages).  To  be  eligible  for  this  category,  a 
requester  must  show  that  the  request  is 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  commercial  use  but  are  in 
furtherance  of  scholarly  (in  the  case  of 
educational  institutions]  or  scientific  (in 
the  case  of  noncommercial  scientific 
institutions)  research. 

(c)  A  request  from  a  representative  of 
the  news  media  will  be  charged  the  cost 
of  duplication  only  (excluding  charges 
lot  the  first  100  pages). 

(d)  A  request  from  any  other  requester 
will  be  charged  the  full  direct  cost  of 
searching  for  and  duplicating  records 
responsive  to  the  request,  except  that 
the  first  100  pages  of  duplication  Euid  the 
first  two  hours  of  search  will  be 
fiffnished  without  charge. 

(e)  A  request  fi-om  a  record  subject  for 
records  about  himself  or  herself  filed  In 
a  Commission  system  of  records  will  be 
charged  fees  under  the  Privacy  Act  of 
1974  (which  permits  charges  only  for 
dsplication). 

(ii)  Fees  shall  be  calculated  as 
follows: 

(o)  Manual  search:  At  the  salary  rate 
(basic  pay  plus  16  percent)  of  the 
employee(8]  making  the  search.  Search 
time  will  be  charged  for  even  if  the 
Commission  fails  to  locate  records  or  if 
records  located  are  found  exempt  from 
disclosure. 


[b]  Computer  search:  At  the  actual 
direct  cost  of  providing  the  search, 
including  computer  search  time  directly 
attributable  to  searching  for  records 
responsive  to  the  request,  runs,  and 
operator  salary  apportionable  to  the 
search. 

(c)  Review  (commercial-use  requests): 
At  the  salary  rate  (basic  pay  plus  16 
percent)  of  the  employee(s)  conducting 
the  review.  Only  the  review  necessary 
at  the  Initial  administrative  level  to 
determine  the  applicability  of  any 
exemption,  and  not  review  at  the 
administrative  appeal  level  of  an 
exemption  already  applied,  will  be 
charged  for. 

[d]  Duplication:  At  15  cents  per  page 
for  paper  copy,  which  the  Commission 
has  found  to  be  the  reasonable  direct 
cost  thereof.  For  copies  of  records 
prepared  by  computer  (such  as  tapes  or 
printouts),  the  actual  cost  of  production, 
including  operator  time,  will  be  charged. 

(e)  Additional  services:  Postage, 
insurance,  and  other  additional  services 
that  may  be  arranged  for  by  the 
requester  will  be  charged  at  actual  cost. 

(iii)  (a)  Should  it  reasonably  appear 
that  a  requester,  or  a  group  of 
requesters,  have  attempted  to  evade 
fees  by  breaking  down  a  request  into  a 
series  of  requests,  the  Commission  will 
aggregate  the  separate  requests.  The 
period  of  time  within  which  such 
multiple  requests  are  filed  will  be  a 
major  consideration  in  making  such  a 
determination.  However,  multiple 
requests  horn  one  requester  covering 
unrelated  subjects  will  not  be 
aggregated. 

[b]  Interest  at  the  rate  prescribed  in  31 
U.S.C.  3717  will  be  charged  on  unpaid 
fee  bills,  starting  on  the  31st  day  after 
the  bill  was  sent.  Receipt  of  a  fee  by  the 
Commission,  whether  processed  or  not, 
will  stay  the  accrual  of  interest. 

(c)  Advance  payment  may  be  required 
only  when  the  allowable  fees  are  likely 
to  exceed  $250,  in  which  case  advance 
payment  in  part  or  in  full  may  be 
required  of  requesters  with  no  history  of 
prompt  payment,  and  satisfactory 
assureince  of  payment  from  requesters 
with  such  history;  or  when  the  requester 
has  previously  failed  to  pay  a  fee  timely 
(within  30  days  of  the  bilhng  date],  in 
which  case  the  Conunission  may  require 
full  payment  of  the  amount  owed,  plus 
applicable  interest  or  a  demonstration 
that  the  fee  has  in  fact  been  paid, 
together  with  full  advance  payment  of 
the  estimated  fee.  When  advance 
payment  is  required,  the  administrative 
time  limits  prescribed  In  subsection 
(a)(6)  of  the  Freedom  of  Information  Act 
(10  working  days  from  receipt  of  initial 
requests,  20  working  days  from  receipt 
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of  appeals  of  initial  denials,  and  any 

permissible  extensions  of  these  limits) 

begin  only  after  such  payment  has  been 

received. 

•        •        •        •        . 

By  the  Commission. 
Charies  L.  CUpp, 

Secretary. 

[FR  Doc  87-9099  Filed  4-22-87;  8:45  am] 

BILUNO  CODE  771S-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  160 

(CGO  M-069a] 

Ufesaving  Equipment;  Immersion  Suits 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  Suspension  of 
elective  date. 


summary:  The  effective  date  of  the  final 
rule  for  lifesaving  equipment  which 
appeared  in  the  Federal  Register  on 
January  12, 1987  (52  FR  1185)  is  being 
suspended.  Two  changes  to  the 
specification  for  immersion  suits  are 
needed  in  light  of  recent  interpretations 
of  the  International  Convention  for 
Safety  of  Life  at  Sea  which  came  to  our 
attention  after  the  comment  period 
closed.  It  would  be  pointless  for  the 
Coast  Guard  to  issue  Certificates  of 
Approval  for  immersion  suits  which  do 
not  fully  comply  with  the  requirements 
of  the  International  Convention  for 
Safety  of  Life  at  Sea,  as  amended,  and 
IMO  Resolution  A-521.  Postponement  of 
the  effective  date  of  the  final  rule  is 
therefore  necessary  in  order  to  leave 
current  approvals  of  exposure  suits  in 
effect  until  the  public  has  an  opportunity 
to  comment  on  these  latest  proposed 
changes.  The  effective  date  of  final  rule 
(52  FR  1185)  is  hereby  suspended  until 
further  notice.  The  effective  date  will 
occur  with  the  finalization  of  the 
Supplemental  Notice  of  Proposed 
Rulemaking.  A  supplemental  nofice  of 
proposed  rulemaking  addressing  the 
needed  changes  is  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT 
LCDR  William  M.  Riley.  Survival 
Systems  Branch,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection,  (202)  267-1444. 

Dated:  March  16, 1967. 
W.}.  Ecker. 

Capl.,  U.S.  Coast  Guard,  Acting  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  87-9181  Filed  4-22-87;  8:45  amj 

BILLING  CODE  4«10-14-ll 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  67 

Treatment  of  a  Host/Remote  Local 
Deal  Switching  Complex; 
Interpretation  Letter 

agency:  Federal  Communications 

Commission. 

action:  Interpretation  letter. 

summary:  Under  delegated  authority 
the  Common  Carrier  Bureau  in  response 
to  a  request  by  Shenandoah  Telephone 
Company  has  provided  an  interpretation 
of  the  Separations  Manual.  Part  67  of  the 
FCC  Rules  and  Regulations.  This  issue 
concerns  a  clarification  of  the 
separations  treatment  of  a  "host/remote 
complex"  as  it  relates  to  an  exchange 
and  separate  rate  points.  The 
interpretation  is  intended  to  clarify  the 
meaning  of  a  host/remote  local  dial 
switching  complex  in  \  67.138(a)(2)  in 
relations  to  an  exchange  and  a  separate 
rate  point. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Michael  Wilson,  Common  Carrier 
Bureau,  Audits  Branch,  (202)  632-7500. 
William  |.  Tricarico. 

Secretary. 

March  31, 1987. 

Mr.  Warren  B.  French, 

Shenandoah  Telephone  Company. 

P.O.  Box  248, 

Edinburg.  VA  22824 

Dear  Mr.  French:  This  is  in  response  to 
your  letter  of  September  22, 1966,  to  Mr. 
Michael  W.  Wilson,  requesting  clarification 
of  the  separations  treatment  of  a  "host/ 
remote  local  dial  switching  complex."  In  your 
letter,  you  asked  whether  paragraph 
67.138(a)(2)  of  the  Commission's  Rules  can  be 
interpreted  to  imply  that  an  exchange  is  a 
separate  rate  point,  and  that  only  host  remote 
dial  switching  complexes  within  one 
exchange  (rate  point)  would  be  considered  a 
local  dial  office. 

We  have  reviewed  the  Joint  Board's 
recommended  decision  of  September  23, 1983 
and  the  Commission's  decision  concerning 
that  recommendation,  and  have  found  no 
support  for  your  position  that  a  host  office 
and  each  remote  office  can  each  be  treated  as 
a  local  dial  office.  In  fact  the  rule  which  you 
cited  in  your  letter,  specifically  states  that  a 
host/remote  local  dial  switching  complex, 
which  includes  all  of  its  remote  locations,  is 
treated  as  one  local  dial  office.  Furthermore, 
there  is  no  indication  in  either  the  Joint 
Board's  recommendation  discussion  or  the 
related  Commission  order,  that  the  definition 
of  an  exchange  relates  to  a  separate  rate 
point.  Therefore,  we  l>elieve  that  your  host/ 
remote  office  and  all  of  its  remote  locations 
should  be  considered  as  one  local  dial  office. 

You  also  requested  our  recommendation 
for  the  appropriate  waiver  request  to  assist 


you  in  clarifying  your  request.  An  approp.'iate 
waiver  request  on  this  issue  must  show  the 
impact  of  your  request  on  your  state  and 
interstate  revenue  requirements.  It  must  also 
explain  why  the  current  rule  is  inappropriate 
for  your  company.  Finally  it  must  request 
either  a  permanent  waiver  or  a  waiver  for  a 
specific  period  of  time. 

I  hope  this  explanation  clarifies  the 
treatment  required  for  host/remote 
complexes.  If  you  have  any  questions 
concerning  this  response,  please  contact 
Michael  Wilson  of  my  staff  at  202-632-7500. 

Sincerely, 
Gerald  Brock, 

Chief,  Accounting  and  Audits  Division. 
(FR  Doc  87-9160  Filed  4-22-87;  8:45  am] 

WLUNO  CODE  S71I-01-M 


47  CFR  Part  73 

(MM  Dock«t  Na  86-S4:  RM-5018] 

Radio  Broadcasting  Services; 
Springfield.  FL 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
270A  to  Springfield,  Florida,  as  a  second 
FM  chaimel  at  the  request  of  Springfield 
Broadcasters.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  June  1, 1987;  the 
window  period  for  filing  applications 
will  open  on  June  2. 1987,  and  close  on 
July  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-84, 
adopted  February  5, 1987,  and  released 
April  16, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 


1 
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§73.202    [Ain«nd«dl 

2.  In  5  73.202(b).  the  Table  of 
Allotments,  in  the  entry  for  Springfield. 
Florida,  Channel  270A  is  added. 
Mark.  N.  Upp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  87-9161  Filed  4-22-87:  8:45  amj 

BILUNO  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-280;  RM-5201;  RM- 
5507] 

Radio  Broadcasting  Services;  Brusly 
and  New  Roads,  LA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  FM 
Channel  242A  to  Brusly,  Louisiana  as 
that  community's  Srst  FM  Chaimel  at 
the  request  of  Rick  Pevey.  It  also 
substitutes  channel  293C2  for  Channel 
292A  at  New  Roads,  Louisiana  and 
modifies  the  license  of  Station 
KQXL(FM),  New  Roads  to  specify  the 
new  channel  at  the  request  of  Citywide 
Broadcasting  Corporation.  With  this 
action,  this  proceeding  is  terminated. 
dates:  Effective  June  1, 1987.  The 
window  period  for  Riling  applications 
will  open  on  June  2.  and  close  on  July  1, 
1987. 

FOR  FURTHER  INFORMATION  CONTACT.  D. 

David  Weston.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPI^MENTAY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  8&-280, 
adopted  March  27, 1987,  and  released 
April  16, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AIMENDEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 


Allotments  is  amended  by  adding  the 
entry  of  Channel  242A  to  Brusly, 
Louisiana  and  substituting  Channel 
29SC2  for  Channel  2g2A  at  the  entry  for 
New  Roads,  Louisiana. 

Federal  Conununications  Commission. 
Mark  N.  Upp, 

Chief,  Allocations  Bra/tch,  Mass  Media 

Bureau. 

(F*  Doc.  87-9162  Filed  4-22-87;  8:45  am] 

BHJJMQ  CODE  6712-01-« 


47  CFR  Part  73 

(MM  Docket  Na  86-118;  RM-S199] 

Television  Broadcasting  Services: 
Bath.  NY 

AQENCY:  Federal  Communications 
Commission. 


ACnON:  Final  rule. 


summary:  This  document  assigns  UHF- 
TV  Channel  14-  to  Bath,  New  York  as 
the  community's  first  local  TV  service, 
at  the  request  of  Melvin  Watkins. 
Supporting  conunents  were  filed  by 
Watkins  and  William  H.  Walker,  Jr.  A 
site  restriction  of  13.4  kilometers  (8.4 
miles)  south  is  imposed.  With  this 
action,  this  proceeding  is  terminated. 
date:  Effective  June  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-118. 
adopted  February  5. 1987,  and  released 
April  16, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington,  DC  30037. 

LUt  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C  154,  303. 


S73.606    [AnMnded] 

2.  Section  73.606(b),  the  Television 
Table  of  Assignments  for  New  York  is 
amended  by  adding  Bath,  Channel  14-. 
Mark  N.  Lipp. 

Chief,  Allocations  Branch  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  87-9164  Filed  4-22-87;  8:45  am] 

BIUJNQ  CODE  •712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-67;  RM-5070] 

Radio  Broadcasting  Services; 
Georgetown,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
299A  to  Georgetown.  Texas,  as  the 
community's  second  FM  service,  at  that 
request  of  Werlinger  Communication 
Company.  A  site  restriction  of  8.0 
kilometers  (5.0  miles)  north  of 
Georgetown  is  required.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  June  1, 1987;  The 
window  period  for  filing  applications 
will  open  on  June  2, 1987,  and  close  on 
July  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLSMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-67, 
adopted  March  27, 1987,  and  released 
April  16, 1987.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S73.20t    [Amendedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
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Channel  299A  under  Georgetown. 

Texas. 

MaikN.Upp, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  87-8163  Filed  4-22-«7;  8:45  am) 
MLUNQ  COK  •n>-ei-« 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  215  and  252 

Department  of  Defenaa,  Federal 
AcqulaWon,  Regulation  Supplement; 
AvaHablMy  of  Contractor  Reoords; 
Correction 

AQENCV:  Department  of  Defense  (DoD). 


ACTION:  Interim  rule;  correction. 

summary:  This  docimient  corrects  an 
interim  rule  on  Availability  of 
Contractor  Records  which  was 
published  April  8. 1987  (52  FR  11276)  (FR 
Doc.  87-7817).  The  action  is  necessary  to 
correct  errors  in  section  numbers  cited 
in  Parts  215  and  252. 

FOn  RMTHER  IK  '*  O  «  w  *,  ■     .  -,  CONTACT. 
Mr.  Charles  W.  ^^j^,  i^^cutive 
Secretary.  DAR  Council  (202)  897-7266. 
ChulM  W.  Lloyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Accordingly,  the  Department  of 
Defense  is  correcting  48  CFR  Parts  215 
and  252  as  follows: 


1.  On  page  11^'  > ,  in  paragrapn  ,i.  oi  me 
amendatory  language  and  in  the  text, 
section  "215.873"  is  corrected  to  read 
"215.875". 

2.  On  page  11277.  section  252.215-7001 
is  corrected  by  changing  the  reference  in 
the  introductory  text  from  "215.873"  to 
read  "215.875". 

[FR  I3oc.  87-9090  Filed  4-22-87;  a-45  am] 
MUMQ  cooe  »i»-ei-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  rules  and 
regutatiortt.  The  purpose  of  these  notices 
is  to  give  Interested   persons  an 
opportunity  to   participate   in   the  rule 
making  pnor  to  Vhe  adoption  of  the  final 
rules. 

ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Ch.  Ill 

Revised  Draft  Recommertdation  on 
Agency  Hiring  of  Private  Attorneys; 
Request  for  Comment 

agency:  Administrative  Conference  of 
the  United  States. 

action:  Request  for  public  comments. 

summary:  The  Administrative 
Conference's  Committee  on 
Governmental  Processes  has  under 
consideration  a  revised  draft 
recommendation  on  federal  agency 
hiring  of  private  attorneys.  Interested 
persons  are  invited  to  comment  on  the 
draft  recommendations. 

date:  Comments  due  by  Tuesday,  May 
12, 1987. 

ADDRESS:  Send  comments  to  David  M. 
Pritzker,  Administrative  Conference  of 
the  United  States,  2120  L  Street,  NW, 
Suite  500.  Washington.  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT 
David  M.  Pritzker,  202-254-7065. 

SUPPt£MENTARY  INFORMATION:  On 

October  28, 1988,  the  Administrative 
Conference  published  for  public 
comment  a  draft  recommendation  on 
federal  agency  hiring  of  private 
attorneys.  (See  51  FR  39378.)  After 
receiving  comments  from  numerous 
federal  agencies  and  others,  the 
Conference's  Committee  on 
Governmental  Processes  chose  to 
conduct  additional  research  and  to 
revise  its  proposed  recommendation. 
The  new  draft  is  based  in  part  on  a 
study  prepared  by  Professor  William  V. 
Luneburg  of  the  University  of  Pittsburgh 
School  of  Law.  Professor  Luneburg's 
report  draws  upon  a  preliminary  survey 
by  the  firm  of  Wolf.  Block,  Schorr  and 
Solis-Cohen  of  Philadelphia, 
Pennsylvania,  and  a  report  on  relevant 
ethical  considerations  by  Professor 
Ronald  D.  Rotunda  of  the  University  of 
Illinois  College  of  Law.  Copies  of  any  of 


these  papers  may  be  obtained  from  the 
Administrative  Conference. 

The  proposed  recommendation  takes 
the  position  that  government  agencies 
should  continue  to  obtain  most  of  the 
legal  services  that  they  need  from  in- 
house  government  attorneys.  However, 
agencies  should  be  able  to  hire  private 
attorneys  when  needed.  Any  agency 
that  anticipates  a  need  to  hire  private 
attorneys  should  prepare  written  public 
guidelines  for  this  purpose.  When 
deciding  to  seek  outside  legal  counsel, 
an  agency  should  assure  itself  that  it  can 
exercise  sufficient  control  over  the 
performance  of  the  services  to  be 
obtained  and  that  obtaining  these 
services  from  private  attorneys  is  cost- 
effective.  Appropriate  competitive 
procedures  should  be  followed  by  the 
agency  to  avoid  any  favoritism  and  to 
help  assure  quality  service  at  a 
reasonable  price.  The  recommendation 
also  addresses  various  ethical  concerns 
and  the  question  of  whether  a  fee  cap  is 
advisable. 

Tke  Conference's  Committee  on 
Governmental  Processes  will  meet  again 
on  May  19  for  further  consideration  of 
the  draft  recommendation  in  the  light  of 
any  comments  that  may  be  received.  At 
that  time,  the  committee  will  decide 
whether  to  approve  a  draft 
recommendation  for  consideration  by 
the  Administrative  Conference  at  its 
Plenary  Session  scheduled  for  June  11 
and  12, 1987.  Comments  should  be  sent 
to  the  address  given  above. 

Draft  Recommendation:  Agency  Hiring 
of  Aivate  Attorneys 

In  1985  the  Federal  Government 
employed  over  20,000  lawyers  in  various 
positions.  At  the  same  time  it  spent 
millions  of  dollars  to  retain  private 
attorneys  to  perform  a  variety  of 
services,  including  legal  advice, 
negotiation,  and  litigation.  The  two 
puUic  entities  that  accounted  for  most 
of  these  expenditures  were  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
and  the  Federal  Home  Loan  Bank  Board 
(FHLBB).  The  attorney  fees  paid  by  the 
FDIC  and  the  FHLBB  have  increased 
rapidly  since  1982  and  have  been 
primarily  in  their  capacities  as  receivers 
or  liquidators  of  failed  banks  or  savings 
and  loans  for  which  they  have  provided 
deposit  insurance.  In  those  cases,  the 
legal  fees  and  other  expenses  are  borne 
by  the  estate  of  the  failed  bank. 
However,  available  statistics  indicate 


that  most  other  federal  agencies, 
including  government  corporations, 
utilize  the  services  of  private  attorneys 
at  least  occasionally — in  some  instances 
on  a  regular  basis — and  the  fees  they 
pay  usually  come  from  appropriated 
funds. 

The  Conference  has  considered  the 
variety  of  situations  in  which 
government  agencies  use  private 
attorneys.  This  recommendation  is 
hmited  to  those  attorneys  with  whom 
the  agency  establishes  an  attorney- 
client  relationship,  i.e.,  attorneys  who 
represent  the  agency  or  provide  legal 
advice  or  services  to  it.  This  would  not 
include,  for  example,  individuals  hired 
to  do  independent  research  and  reports, 
arbitrators  hired  to  decide  personnel  or 
other  disputes,  persons  hired  to  perform 
mediation  or  similar  services  in 
connection  with  negotiated  rulemaking, 
or  any  other  individual  hired  by  an 
agency  to  do  a  particular  task,  who  may 
happen  to  be  an  attorney,  but  is  not 
being  hired  specifically  to  act  in  that 
capacity.* 

In  the  private  sector,  it  is  cost- 
effective  both  to  employ  a  full-time  legal 
staff  and  to  contract  out  some  legal 
assignments.  Many  corporations  have 
focused  attention  on  methods  to  ensure 
that  the  size  of  the  in-house  staff  is 
optimal  and  that  work  is  contracted  out 
only  when  necessary  or  for  certain 
categories  of  work.  Guidelines,  criteria, 
and  procedures  have  been  developed  to 
ensure  that  the  cost  of  high  quality  legal 
services  is  not  unnecessarily  high. 

Concern  for  cost-effectiveness,  a 
multi-faceted  goal  which  does  not  look 
at  the  factor  of  price  in  isolation,  is 
clearly  approriate  in  the  public  sector. 
However,  additional  considerations 
bear  on  the  decision  of  the  federal 
government  to  rely  on  outside  counsel. 
An  agency  should  also  be  acutely  aware 
of  the  need  for  control  over  the  activities 
of  outside  counsel  to  ensure,  among 
other  thngs,  that  the  constitutional 
vesting  of  governmental  authority  in 
"officers "  of  the  United  States  is 
observed  in  fact  and  not  as  a  matter  of 
legal  fiction.  The  need  for  close  control 
may  vary  with  the  circumstances, 
though  with  regard  to  litigation,  it  must 


*The  Administrative  Conference  has  not  studied 
the  appointment  of  independent  counsel  under  the 
Ethics  in  Government  Act.  28  U.S.C.  501-S9S.  and 
takes  no  position  on  any  special  concems  that  may 
b«  applicable  In  such  situation*. 
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generally  assume  preeminent 

importance.* 

Furthermore,  in  procuring  the  services 
of  attorneys,  agencies  must  be 
scrupulous  to  avoid  favoritism,  or  even 
the  appearance  of  favoritism,  which  can 
erode  public  confidence  in  the  integrity 
and  fairness  of  the  government. 
Competitive  procedures,  whether 
mandated  by  the  Competition  in 
Contracting  Act  or  imposed  as  a  matter 
of  agency  policy,  will  not  only  eliminate 
or  reduce  the  prospect  or  appearance  of 
favoritism,  but  may  result  in  higher 
quality  legal  services  and  substantial 
savings  in  cost.  However,  when  an 
agency  determines  that  it  needs  legal 
services  from  a  private  attorney,  the 
emphasis  on  cost  as  embodied  in  the 
Federal  Acquisition  Regulation  may 
undermine  the  ability  of  the  government 
to  obtain  the  quality  of  legal  services 
required. 

Attorneys  performing  work  for  the 
government  must  maintain  the  highest 
etL-ical  standards.  There  should  be  a 
special  sensitivity  to  questions  of 
appearances  and  propriety,  so  that  there 
is  no  basis  for  suggesting  any  loss  of 
public  confidence  in  the  administration 
of  justice  or  the  integrity  of  the 
governmental  process.  The  hiring  of 
outside  counsel  may  raise  important 
questions  regarding  conflicts  between 
the  interests  of  the  government  and 
others,  which  federal  criminal  law  (18 
U.S.C.  202  et  seq. ).  ethics  rules 
applicable  to  federal  employees,  and 
codes  of  professional  responsibility  seek 
to  guard  against.  The  principal  ethical 
problem  for  outside  attorneys  involves 
simultaneous  representation  of  the 
agency  and  a  party  with  interests 
adverse  to  the  agency,  albeit  in  an 
uru^lated  matter.  An  important  related 
question  involves  an  attorney  or  firm 
appearing  before  an  agency  in  a  non- 
adversarial  role,  on  behalf  of  another 
client  while  simultaneously  acting  as 
attorney  for  the  agency  in  a  different 
matter.  In  order  to  protect  fully  the 
government  and  the  public,  every  effort 
must  be  made  to  discover  conflicts  or 
potential  conflicts  before  work  is 
contracted  out,  and  to  assure  that, 
during  the  course  of  the  representation, 
such  problems  are  immediately 
disclosed  to  the  agency  so  that  it  may 
take  appropriate  action. 

In  order  to  assure  that  all  of  these 
concerns  are  taken  into  account,  any 
agency  that  anticipates  a  need  to  hire 

*  The  Conference  recognize*,  of  course,  thai  with 
limited  dalutory  exception*  mo»t  Ktigation  on 
behalf  of  the  United  Stales  is  conducted  by  the 
Department  of  Justice. 


private  attorneys  should  prepare  written 
public  guidelines  concerning  when  and 
how  it  will  seek  outside  counsel.  As  an 
element  of  agency  control,  as  well  as  to 
avoid  later  misunderstandings, 
appropriate  written  instructions  should 
be  given  to  attorneys  when  they  are 
retained.  The  FDIC.  FHLBa  and  the 
Department  of  Justice  have  developed 
documents  for  these  purposes,  and 
agencies  drafting  guidelines  and 
instructions  should  refer  to  them  as 
possible  models.  Agencies  may  also  find 
useful  models  in  the  private  sector  for 
some  elements  of  their  guidelines. 

To  respond  to  the  concerns 
surrounding  government  use  of  outside 
counsel,  agencies  should  prepare  an 
annual  public  report  listing  basic 
information  relating  to  legal  service 
contracts  awarded. 

The  Conference  has  also  considered 
whether  there  should  be  a  fixed  cap  on 
hourly  fees  to  be  paid  to  private 
attorneys  hired  by  agencies,  and  has 
concluded  that  a  government-wide 
limitation  is  inadvisable.  However,  it 
may  be  appropriate  for  individual 
agencies  to  set  hourly  rates,  provided 
that  such  limits  are  set  at  realistic 
levels.  In  many  cases,  the  aggregate  cost 
of  legal  services  does  not  depend  on 
hourly  rates  alone,  and  all  relevant  facts 
should  be  considered  in  determining  the 
economic  efficiency  of  a  proposed 
contract  for  legal  services.  In  hiring 
private  counsel,  agencies  can  also  take 
into  consideration  the  attorney's 
willingness  to  negotiate  fees,  seeking  the 
most  competitive  fees  available,  while 
securing  the  skills  and  efficiency 
required. 

Recommendation 

1.  Use  of  In-House  Government 
Attorneys 

(a)  Government  agencies  should 
continue  to  obtain  most  of  the  legal 
services  that  they  need  from  in-house 
government  attorneys.  Where  an  agency 
perceives  an  ongoing  need  for  outside 
legal  assistance,  it  should  consider  the 
alternative  of  expanding  its  In-house 
legal  staff. 

(b)  When  agencies  cannot  develop  the 
necessary  legal  resources  in-House.  they 
should  explore  the  possibility  of  utilizing 
the  expertise  found  at  other  agencies  of 
the  government,  on  a  temporary  or 
short-term  basis.  The  Office  of 
Personnel  Management  should  establish 
a  procedure  for  sharing  information 
among  agencies  on  the  kinds  of  legal 
resources  available  within  the 
government. 


2.  Guidelines  for  Hiring  Outside  Counsel 
Each  agency  that  anticipates  a  need  to 

hire  private  attorneys  should  prepare 
written  public  guidelines  detailing  the 
criteria  for  (a)  Deciding  whether  or  not 
to  seek  outside  legal  assistance,  (b)  the 
factors  relevant  to  the  choice  of  attorney 
or  firm,  (c)  the  procedures  for 
procurement,  (d)  how  the  agency  will 
supervise  hired  counsel,  (e)  billing 
practices,  and  (f)  review  of  fees. 

3.  The  Decision  to  Hire  Outside  Counsel 

When  an  agency  is  considering 
whether  to  hire  outside  counsel,  the 
agency  should  first  assure  itself  that  it 
can  exercise  sufficient  control  over  the 
performance  of  the  services  to  be 
obtained  and  that  such  employment  is 
cost-effective.  The  "price"  of  the 
services  in  direct  monetary  terms  should 
not,  however,  be  the  sole  test  for  cost- 
effectiveness.  The  quality  of  the  services 
provided  is  also  of  utmost  importance  in 
assessing  the  benefit  to  be  gained  from 
the  use  of  outside  counsel. 

4.  Competition 

In  obtaining  outside  counsel,  the 
agency  should  employ  appropriate 
competitive  procedures  that  reduce  or 
eliminate  the  fact  or  appearance  of 
favoritism  and  help  assure  that  the 
requisite  quality  of  service  is  obtained 
at  a  reasonable  price.  The  Office  of 
Federal  Procurement  Policy  should 
review  the  existing  provisions  of  the 
Federal  Acquisition  Regulation  to 
ensure  that  legal  services  can  be 
procured  consistently  with  the 
objectives  of  this  recommendation. 

5.  Supervision  and  Control 

The  contracting  agency  should  retain 
su^icient  control  and  exercise  adequate 
supervision  over  the  performance  of 
outside  counsel  so  that  the 
governmental  and  pubhc  interests  at 
stake  are  fully  protected.  To  facilitate 
super\-ision  and  control,  the  agency 
should  at  the  outset  provide  the  attorney 
with  specific  written  instructions 
expressing  the  agency's  expectations, 
procedures,  and  restrictions  (including 
strictures  on  conflicts  of  interest). 
Supervision  and  control  are  particularly 
important  where  the  outside  counsel  ia 
engaged  for  litigation  purposes. 

6.  Public  Reports 

Each  agency  that  hires  outside 
counsel  should  prepare  a  public  report 
armually,  listing  for  each  case:  (a)  The 
attorney  and  type  of  work  involved,  (b) 
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tne  reason  for  going  outside  for 
assistance,  (c)  what  competitive 
procedures  were  used,  if  any,  (d)  the  fee 
range  or  other  basis  for  compensation, 
and  (e)  the  actual  fee  paid.  For  routine 
cases  involving  small  amounts, 
aggregate  Tigures  should  be  acceptable. 

7.  Ethical  Considerations 

(a)  An  agency  should  require  outside 
counsel  whom  they  plan  to  hire  to 
disclose  fully  in  writing  all  matters 
pending  before,  or  reasonably  expected 
to  come  before,  that  agency,  and  all 
other  possible  conflicts  of  interests,  so 
that  the  agency  can  decide  whether  to 
proceed  with  the  hiring  in  light  of  the 
information  disclosed.  If  the  attorney- 
client  privilege  or  other  rules  prevent 
outside  counsel  from  making  full 
disclosure  to  the  agency,  then  the 
outside  counsel  should  not  be  permitted 
to  accept  the  agency  employment. 
Outside  counsel  who  do  accept  agency 
employment  should  be  required  to  sign 
statements  indicating  counsel's 
awareness  that  certain  kinds  of  work 
cannot  be  undertaken  while  they 
represent  the  agency. 

(b)  Federal  agencies  and  such  private 
attorneys  as  they  retain  should  be 
particularly  mindful  of  the  ethical 
provisions  imposed  by  statutes, 
regulations,  executive  orders,  codes  of 
professional  conduct,  and  any 
applicable  guidelines  that  are  relevant 
to  conflict  of  interest  and  other  potential 
ethical  problems.  Such  provisions  and 
guidelines  should  be  explicitly 
referenced  in  the  agency's  contracts 
with  outside  counsel. 

(c)  Whether  or  not  an  attorney 
retained  by  an  agency  is  deemed  a 
special  government  employee  pursuant 
to  18  U.S.C.  202(a).  those  rules  that 
would  automatically  have  applied  to  a 
special  government  employee  should  be 
adopted  by  the  contract  with  the 
attorney  unless  they  are  clearly 
inappropriate.  Such  contracts  should 
also  incorporate  other  relevant  rules  of 
employee  responsibilities  and  conduct 
(see  5  CFR  Part  735)  to  the  extent  that 
they  are  appropriate.' 

(d)  The  Department  of  Justice  and  the 
Office  of  Government  Ethics  should 
provide  guidance  on  the  applicability  of 
18  U.S.C.  203-208  to  agency  hiring  of 
outside  counsel.  Subject  to  that 


'  See  5  cm  73S.301-.306.  which  prescrilie  ethics 
and  conduct  rule*  for  special  government 
employees.  See.  particularly.  5  CFR  735.301.  which 
advises  agencies  that  appropriate  ethics  and 
conduct  rules  for  regular  employees,  stated 
elsewhere  in  Part  735.  may  also  be  made  applicable 
by  regulation  to  special  government  employees. 


guidance,  agency  guidelines  shbuld 
provide  that,  for  purposes  of 
disqualification  based  on  the  prohibition 
against  simultaneous  or  sequential 
representation  of  opposing  parties, 
different  departments  or  independent 
agencies  of  the  federal  government 
should  normally  be  considered  to  be 
different  clients.*  The  guidelines  should 
also  provide  that,  if  more  than  one 
agency  has  an  interest  in  the  matter, 
then  the  definition  of  "client"  should 
include  any  such  agency.  The  guidelines 
should  also  make  clear  that  all  lawyers 
in  the  firm,  including  all  branch  offices 
of  the  firm,  are  subject  to  the  applicable 
restrictions  on  simultaneous  or 
sequential  representation,  and  that  these 
restrictions  apply  not  merely  to 
litigation,  but  to  all  matters  in  which  an 
attorney-client  relationship  has  been 
established. 

(e)  The  guidelines  should  also  address 
the  varying  circumstances  in  which  an 
attorney  may  represent  other  clients  in 
matters  involving  the  agency.  The 
guidelines  should  identify  those 
situations  that  should  be  avoided. 

(f)  If  a  private  attorney  represents  a 
particular  agency  frequently,  then  their 
attoitiey-client  relationship  should  be 
considered  as  a  continuing  one.  In  such 
a  sitsation.  neither  the  attorney  nor  the 
attorney's  firm  should  agree  to  represent 
another  client  in  a  matter  involving  the 
client  agency  without  the  agency's 
explicit  consent,  even  if,  at  that  time,  the 
attorney  is  not  representing  or  advising 
the  agency  on  a  specific  matter. 

8.  Limitations  on  Hourly  Rates 

No  government-wide  limitation  on 
houriy  rates  should  be  established  for 
hiring  of  private  counsel.  It  may  be 
appropriate  for  agencies  to  set  a  fixed 
cap  on  hourly  rates  that  they  pay  to 
private  attorneys  for  routine  legal  tasks; 
a  higher  fee  cap  may  be  appropriate  for 
unusual  or  complex  legal  work. 
However,  such  limits,  if  adopted,  should 
be  set  at  realistic  levels,  in  line  with  fees 
tj'pically  charged  for  similar  services  in 
the  same  locale,  so  that  agencies  hiring 
outside  counsel  will  be  able  to  obtain 
the  needed  degree  of  expertise. 
leffivy  S.  Lubliers, 
Research  Director 
(FR  Doc.  87-fl308  Filed  4-22-87;  8:45  am] 
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*  The  Department  of  Justice  should  consider,  in 
accofdance  with  Recommendation  84-S.  1  CFR 
30S.M-5.  whether  to  issue  a  regulation  thai 
explicitly  preempts  any  state  rule  of  attorney 
practce  that  is  in  conflict  with  its  guidance. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 
7  CFR  Part  273 

[Amd.  No.  289] 

Food  Stamp  Program;  Simplified 
Application  and  Standardized  Benefit 
Project    I 

agency:  Pood  and  Nutrition  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rulemaking 
establishes  procedures  for  conducting  a 
project  Involving  the  use  of  simplified 
food  stamp  application  and  benefit 
determination  procedures  for  recipients 
of  certain  types  of  categorical  aid.  This 
project  is  authorized  by  subsection  8(e) 
of  the  Food  Stamp  Act  of  1977.  as 
amended  by  section  1520  of  the  Food 
Security  Act  of  1985  (7  U.S.C.  2017(e)). 
The  goals  of  the  project  are  improved 
administrative  efficiency  and  reduced 
error  rates. 

date:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  June  22, 
1987  to  be  assured  of  consideration. 
address:  Comments  should  be 
submitted  to  M.  Patricia  Warner.  Chief, 
Administration  and  Design  Branch, 
Program  Development  Division,  Food 
and  Nutrition  Service,  USDA. 
Alexandria.  Virginia  22302.  All  written 
comments  will  be  open  to  public 
inspection  during  regular  business  hours 
(8:30  a.m.  to  5  p.m.  Monday  through 
Friday)  at  3101  Park  Center  Drive. 
Alexandria.  Virginia.  Room  706. 
FOR  FURTHER  INFORMATION  CONTACT. 
Questions  regarding  this  proposed 
rulemaking  should  be  directed  to  Ms. 
Warner  at  the  above  address  or  by 
telephone  at  (703)  756-3385. 
SUPPLEMENTARY  INFORMATION: 
Classification 
Executive  Order  12291 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1, 
and  has  been  classified  not  major 
because  the  provisions  will  not  result  In: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  industries,  Federal.  State  or 
lucal  governments,  or  geographical 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
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markets.  These  provisions  will  not 
significantly  raise  the  Food  Stamp 
Program's  total  benefit  and 
administrative  expenses.  It  is  expected 
that  the  operation  of  these  projects  will 
result  in  administrative  cost  savings  and 
error  reduction  in  the  Food  Stamp 
Program  (FSP).  The  project  will  be 
operated  in  a  maximum  of  five  States 
and  five  political  subdivisions.  Because 
these  provisions  will  deal  only  with  the 
administration  of  the  FSP  in  these  sites, 
they  will  not  affect  industry  or  trade  in 
any  substantive  manner. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9&- 
354.  94  Stat.  1164,  September  19. 1980).  S. 
Anna  Kcndratas,  Acting  Administrator, 
Food  and  Nutrition  Service  (FNS),  has 
certified  that  the  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  establishes  procedures 
under  which  State  and  local  agencies 
will  operate  the  Simplified  Application 
and  Standardized  Benefit  Project.  As 
participation  is  voluntary  and  some 
administrative  cost  savings  should 
result,  there  should  be  no  significant 
adverse  impact  on  the  workload, 
staging  needs,  or  paperwork  of 
participating  State  or  county  agencies. 

Reporting  and  Recordkeeping 

The  reporting  and  recordkeeping 
requirements  contained  in  this  proposed 
regulation  which  come  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507)  have  been 
submitted  to  OMB  for  their  review  and 
approval. 

Background 

Section  17(d)  of  the  Food  Stamp  Act, 
as  amended  by  Pub.  L  97-98  (December 
21. 1981).  authorized  the  Secretary  to 
conduct  a  simplified  Apphcation 
Demonstration  Project.  The  Simplified 
Application  Demonstration  Project  was 
an  attempt  to  reduce  the  administrative 
burden  of  food  stamp  benefit 
calculations  by  simplifying  programs 
rules.  The  demonstration  project  tested 
how  different  approaches  to 
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atandardiaing  and  simplifying  policy 
affect  benefits,  administrative  costs,  and 
errors  in  the  FSP.  Four  sites— the  State 
of  Illinois,  the  State  of  Oklahoma,  and 
San  Diego  and  Fresno  Counties, 
California — Participated  in  the 
demonstration.  Each  developed  and 
implemented  its  own  version  of  policy 
simplification;  however,  all  four  focused 
on  simplifying  the  process  of 
determining  food  stamp  benefit  levels 
for  households  that  are  already  eligible 
for  other  programs,  particularly  Aid  to 
Families  with  Dependent  Children 
(AFDC).  The  legislation  allowed  the 
participating  sponsors  to  decide  which 
categories  of  households  would  be 
project  eligible — households  all  of 
whose  members  received  AFDC, 
Supplemental  Security  Income  (SSI) 
and/or  Medicaid  (pure  households),  or 
households  only  some  of  whose 
members  received  AFDC.  SSI  and/or 
Medicaid  (mixed  households).  In  Illinois, 
program  simplification  entailed 
assigning  food  stamp  benefits  to  pure 
AFDC  households  based  on  standard 
benefit  tables  under  which  all 
households  within  certain  categories 
received  the  same  food  stamp  allotment. 
In  Oklahoma,  income  equal  to  the 
maximum  state  AFDC  payment  (  plus 
any  applicable  AFDC  "$30  and  W 
earned  income  disregard)  was  used  as 
the  food  stamp  gross-income  standard 
for  AFDC  households.  Income  equal  to 
countable  SSI  income  plus  the  State 
supplemental  payment  was  used  as  the 
food  stamp  gross-income  standard  for 
SSI/Medicaid  households.  The 
California  sites  used  AFDC  income 
definitions  to  establish  FSP  eligibility 
and  benefit  levels.  The  San  Diego 
project  involved  both  pure  and  mixed 
AFDC  households;  only  pure  AFDC 
households  were  project  eligible  in 
Fresno.  The  evaluation  of  the 
demonstration  showed  that  simplified 
procedures  could,  depending  upon  the 
type  of  benefit  standardization 
implemented,  significantly  reduce 
administrative  costs  and  error  rates. 

The  1985  Food  Security  Act  (Pub.  L 
99-198,  December  23, 1985)  established 
the  use  of  simplified  application  and 
standardized  benefit  procedures  as  an 
operational  alternative.  By  and  large, 
the  operational  guidelines  contained  in 
the  legislation  authorizing  the  Simplified 
Application  Demonstration  Project  (Pub. 
L.  97-98)  have  been  repeated  in  the  new 
legislation  (Pub.  L.  99-198).  (These 
guidelines  are  discussed  below.)  Rather 
than  establish  the  Simplified 
Application  and  Standardized  Benefit 
Project  as  an  operational  alternative 
available  to  all  States,  however,  the 
1985  legislation  specifically  limits  its 


operation  to  a  maximum  of  five  States 
and  five  political  subdivisions. 

Both  the  demonstration  project 
legislation  (Pub.  L.  97-98)  and  the 
project  legislation  (Pub.  L  99-198) 
required  the  Secretary  of  Agriculture  to 
consult  with  the  Secretary  of  Health  and 
Human  Services  to  ensure  that 
application  processing  and  benefit 
determinations  are  unified  to  the  extent 
practical.  Discussions  are  ongoing 
between  the  two  Departments  to 
achieve  this  goal. 

General— §  273^3(a) 

The  Simplified  Application  and 
Standardized  Benefit  Project  will 
simplify  FSP  application  and  benefit 
determination  procedures  for 
households  in  which  one  or  more 
members  receive  AFDC  under  part  A  of 
title  IV  of  the  Social  Security  Act  (42 
U.S.C.  601  et  seq.)  of  SSI  under  title  XVI 
of  the  Social  Security  Act  (42  U.S.C.  1381 
et  seq.)  or  medical  assistance  (Medicaid) 
under  title  XIX  of  the  Social  Security 
Act  (42  U.S.C.  1396  et  seq.).  As  in  the 
demonstration  project,  project  operators 
will  be  given  the  option  of  deciding 
which  of  these  categories  of  households 
will  be  project  eligible:  pure  AFDC,  pure 
SSI.  pure  Medicaid,  mixed  AFDC,  mixed 
SSI,  mixed  Medicaid,  and/or  multiple 
benefit  households  containing  members 
receiving  some  combination  of  AFDC 
SSI  and  Medicaid  benefits. 

By  virtue  of:  (1)  Having  applied  and 
been  found  eligible  for  these  other 
programs  and  (2)  indicating  a  desire  to 
receive  food  stamps,  project  eligible 
households  would  be  considered  to  have 
satisfied  the  food  stamp  application 
requirements  of  subsection  5(a)  of  the 
Food  Stamp  Act.  Project  eligible 
households  would  have  their  food  stamp 
eligibility  determined  using  information 
contained  in  their  AFDC,  SSI.  or 
Medicaid  application.  (Depending  on  the 
contents  of  those  applications  and 
operational  features  of  the  project,  i.e., 
the  inclusion  of  mixed  households,  some 
additional  information  may  be  required.) 
Eligibility  of  these  other  programs  would 
make  project  eligible  households — 
whether  they  be  pure,  mixed,  or  multiple 
benefit  households — categorically  food 
stamp  resource  eligible.  Households 
would  have  to  meet  the  food  stamp 
income  eligibility  standards.  However, 
the  calculation  of  food  stamp  gross 
income  would  be  simplified  because  the 
gross  income  definitions  of  these  other 
aid  programs,  rather  than  food  stamp 
income  definitions,  could  be  used.  Such 
income  definitions  would  apply  to 
household  members  not  receiving 
AFDC.  SSI  or  Medicaid  as  well,  if  they 
are  included  in  the  project  eligible 
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universe.  iToject  eiigiDie  nouseholds 
would  have  to  meet  other  non-financial 
food  stamp  eligibility  criteria  if  they  are 
applicable. 

By  establishing  the  above  Hnancial 
and  non-fmancial  eligibility 
requirements  in  the  project  legislation, 
Congress  cleariy  did  not  intend  that 
project  eligible  households  be 
categorically  food  stamp  eligible.  This  is 
understandable  since  the  legislation 
provides  for  the  inclusion  of  mixed 
households  in  the  project  eligible 
universe.  The  potential  variation  in 
"other"  household  members'  income 
levels  necessitates  that  such  households 
meet  the  FSP  income  eligibility 
standards  for  gross  and  net  income. 
However,  the  1985  Food  Security  Act 
did  establish  categorical  FSP  eligibility 
for  pure  AFDC  and  pure  SSI  households. 
If  pure  AFDC  and/or  pure  SSI 
households  are  included  in  the  project 
eligible  universe,  they  could  be 
considered  categorically  FSP  eligible 
without  having  to  meet  any  further 
project  requirements  other  than 
indicating  their  desire  to  receive  food 
stamps. 

To  further  simplify  FSP 
administration,  benefits  provided  to 
project  eligible  households  could  be 
standardized  by  category  of  assistance 
and  household  size,  rather  than  being 
individually  determined.  The  Secretary, 
however,  is  required  to  ensure  that  the 
average  allotment  by  household  size  for 
households  participating  in  the  project  is 
not  less  than  the  average  allotment  that 
would  have  been  received  by  each 
category  of  households  had  the  project 
not  been  in  operation. 

Selection  of  Project  Operators — 
§  273.23(b) 

Because  the  legislation  limits  the 
operation  of  the  project  to  a  maximum 
of  five  States  and  five  political 
subdivisions,  FNS  will  competitively 
select  project  operators.  Political  entities 
wishing  to  participate  in  the  project  will 
submit  a  Work  Plan  describing  how  the 
project  will  work  and  detailing 
anticipated  impacts  on  administrative 
costs,  error  rates,  and  benefit  levels.  A 
Notice  soliciting  Simplified  Application 
and  Standardized  Benefit  Project  Work 
Plans  will  be  published  concurrently 
with  the  final  regulations.  States  and/or 
political  subdivisions  will  be  given  90 
days  to  prepare  and  submit  their  plans 
to  FNS. 

FNS  current  plans  for  evaluating 
Work  Plans  and  selecting  project 
operators  are  as  follows.  First,  all  Work 
Plans  will  be  initially  reviewed  to 
ensure  that  they  meet  minimum 
requirements  for  technical  quality,  i.e., 
the  information  provided  is  su^icient  to 


allow  an  evaluation  of  the  effects  of  the 
proposed  design.  If  the  Work  Plans  have 
sufficient  technical  merit,  they  will  then 
be  rated  on:  (1)  Their  conformance  to 
the  requirements  contained  in  the 
regulations;  and  (2]  their  net  effect  on 
Federal  costs,  i.e.,  administrative  cost 
savings  and  benefit  impacts.  These  two 
elements  would  be  equally  weighted. 
Comments  are  specifically  requested  on 
these  criteria  and  their  weights. 
Alternative  and/or  additional  criteria 
and  substantiating  rationale  are 
welcome  and  will  be  carefully 
considered.  Final  selection  criteria  and 
weights  will  be  published  with  the 
Notice. 

The  Work  Plan— §  273.23(c) 

The  Work  Plan  should  be  a  stand 
alone  document  which  will  provide 
complete  information  on  how  the  State 
and/or  political  subdivision  intends  to 
implement  and  operate  the  project.  A 
draft  guide  for  preparing  the  Work  Plan 
will  be  available  from  FNS  during  the 
Spring  of  1987.  Persons  wishing  a  copy 
should  either  write  or  call  Ms.  Warner 
at  the  address  and/or  phone  number 
shown  above.  Names  will  be  placed  on 
a  meiiling  list  and  copies  will  be 
distributed  as  soon  as  they  are 
available.  The  final  guide  will  be 
distributed  based  on  the  mailing  list 
when  final  regulations  are  published. 

The  following  information  must  be  in 
the  Work  Plan. 

(a)  Project  universe.  Describe  project 
eligible  households  by  their  type,  e.g., 
pure  AFDC.  pure  SSI,  mixed  AFDC/SSI. 
or  mixed  AFDC;  their  number,  and  their 
proportion  of  the  caseload.  In  the  case 
of  a  submittal  by  a  political  subdivision, 
the  political  subdivision's  total  caseload 
as  a  percentage  of  the  total  Statewide 
caseload  should  also  be  showm.  Data  on 
the  political  subdivision's  share  of  the 
State's  error  rate  should  also  be  shown 
if  such  information  is  available. 

(b)  Project  tasks.  The  implementation 
plan  should  describe  planning  tasks  and 
estimated  time  for  task  completion.  The 
operational  plan  should  decribe  current 
procedures  used  for  application 
processing,  benefit  delivery,  quality 
control  case  review,  project  monitoring, 
and  other  related  activities  and  should 
describe  how  such  procedures  will  be 
changed  as  a  result  of  the  project.  While 
this  section  of  the  plan  need  not  be  as 
detailed  as  manual  material,  it  should 
provide  sufficient  information  to  allow  a 
complete  and  thorough  understanding  of 
the  State  or  political  subdivisions'  plan 
for  project  implementation  and 
operation. 

(c)  Benefit  methodology.  For  those 
States  choosing  to  standardize  benefits, 
the  benefit  methodology  will  be  the 


centerpiece  of  the  plan.  Actual 
development  of  the  benefit  methodology 
is  discussed  in  detail  below.  For 
purposes  of  the  Work  Plan,  the 
submitting  agency  should  fully  describe 
how  the  tenefit  methodology  was 
developed  and  the  impact  it  will  have  on 
household  benefits.  In  describing  benefit 
impact,  the  submission  must  contain 
charts  detailing  as  closely  as  possible, 
by  household  category  and  size, 
households  gaining  and  losing  benefits; 
the  amounts  of  such  gains  and  losses; 
and  such  gains  and  losses  as  a 
percentage  of  current  monthly  benefits. 
Any  effects  on  average  benefits  that 
occur  as  a  result  of  benefit 
standardization  should  be  described  as 
a  percentage  of  total  current  benefit 
costs  for  project  eligible  households  and 
as  a  percentage  of  total  Statewide 
benefit  costs.  The  submission  must  also 
describe:  (1)  How  the  benefit 
methodology  will  be  undated  to  reflect 
changes  in  household  characteristics, 
the  Thrifty  Food  Plan,  standard 
deduction,  housing  expenses,  SSI/AFDC 
program  changes,  etc.;  and  (2)  how  the 
sponsor  will  meet  the  legislative  caveat 
that  average  allotments  provided  to 
each  category  of  household  not  be  less 
than  average  allotments  would  have 
been  were  the  project  not  in  operation. 
In  addition,  procedures  which  will  be 
used  to  protect  the  poorest  food  stamp 
households  from  suffering  adverse 
consequences  due  to  standardization 
must  be  discussed. 

(d)  Project  effects.  Based  on 
demonstration  project  results,  it  is 
anticipated  that  administrative  costs 
will  be  reduced  as  a  result  of  project 
operation.  The  Work  Plan  should  detail 
expected  administrative  costs  savings, 
explain  how  those  savings  were 
estimated,  and  discuss  how  the  State 
plans  to  use  such  projected  "savings", 
i.e.,  whether  they  will  be  actual  FSP 
savings  or  be  directed  into  other 
program  activites.  Demonstration  results 
also  lead  to  the  belief  that  the  project 
will  have  a  significant  impact  on  the 
quality  control  error  rate.  The  quality 
control  impact  analysis  can  be 
completed  by  examining  current  sources 
of  error  in  relation  to  the  sources  of 
error  which  will  be  eliminated  or 
reduced  through  the  proposed  benefit 
standardization  methodology. 

(e)  Signatures.  The  Work  Plan  must  be 
signed  by  the  representative  of  the  State 
government  with  authority  to  commit 
the  State  or  political  subdivision  to 
project  operation.  This  will  generally  be 
the  same  person  who  signs  the  State 
Plan  of  Operations. 
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Program  Changes— §  273.23(e)  i 

The  project  will  simplify  current 
operational  procedures  in  three  ways. 
First,  in  lieu  of  completing  a  separate 
food  stamp  application,  project 
operators  will  use  the  appropriate 
categorical  aid  application  in 
determining  food  stamp  eligibility. 
Because  households  must  indicate  their 
desire  to  receive  food  stamps  and  must 
meet  the  FSP's  income  and  non-financial 
eligibility  criteria  if  they  are  not 
categorically  eligible,  such  applications 
may  need  to  be  modified  or  an 
addendum  developed  to  gather  such 
additional  information.  For  example,  if  a 
sponsoring  agency  chooses  to  include 
mixed  households  in  its  project  eligible 
universe,  information  on  those 
additional  household  members  would 
have  to  be  collected  if  it  is  not  available 
on  the  categorical  aid  application. 

The  second  simplification  pertains  to 
financial  eligibility.  The  legislation 
provides  that  all  project  eligible 
households — whether  pure,  mixed  or 
multiple  benefit— will  be  considered 
categorically  food  stamp  resource 
eligible  based  on  household  members' 
eligibility  for  categorical  aid.  In 
determining  a  household  food  stamp 
income  eligibility,  gross  income  can  be 
determined  using  gross  income  as 
defined  and  calculated  for  the 
appropriate  categorical  aid  program  plus 
the  value  of  any  monetary  categorical 
benefits  received,  if  any.  For  AFDC.  the 
definition  of  gross  income  is  found  in  45 
CFR  233.20(a)(3)(xiii).  Although  the  SSI 
program  does  not  define  or  calculate 
gross  income,  for  food  stamp  purposes. 
SSI  gross  income  would  be  the  total  of 
an  individual's  or  couple's  earned  and 
unearned  income  (20  CFR  416.1102  and 
416.1103).  SSI  deemed  income  (20  CFR 
416.1160-416.1169)  would  not  be 
included  and  SSI  income  exclusions  (20 
CFR  416.1112  and  416.1124)  would  not  be 
applied.  For  Medicaid,  the  definition  of 
gross  income  is,  as  appropriate:  (1)  gross 
income  as  defined  for  AFDC:  (2)  gross 
income  as  defined  for  SSI;  or  (3)  a  more 
restrictive  definition  of  gross  income  for 
aged,  blind  and  disabled  in  States  which 
have  elected  such  under  their  Medicaid 
Plan.  Households  will  have  to  have  their 
income  eligibility  evaluated  using  the 
gross  and  net  income  tests  prescribed  in 
subsection  5(c)  of  the  Food  Stamp  Act 
Net  household  income  may  be 
determined  using  either  individual 
deduction  amounts  (if  deduction 
information  is  collected)  or  standardized 
deduction  information.  The  State  or 
political  subdivision's  choice  of  benefit 
methodologies  will  control  this  decision. 


The  third  simplification  is  in 
procedures  for  calculating  household 
benefits. 

Benefit  Determination  Methodologies — 
§273J23(f) 

The  current  process  for  determining 
household  benefits,  i.e.,  gathering 
information  on  household 
circumstances,  calculating  benefits, 
reporting  changes,  and  revising  benefit 
levels,  has  been  cited  as  the  cause  of 
both  administrative  expense  and  high 
error  rates.  This  project  provides 
operators  with  the  opportunity  to  reduce 
such  costs  and  errors  through  design  of 
a  benefit  methodology  tailored  to  meet 
specific  State  or  political  subdivision 
characteristics. 

FNS  will  not  prescribe  the  type  of 
benefit  methodology  which  operators 
must  use.  In  fact,  the  four  demonstration 
project  sponsors  used  significantly 
different  approaches  to  determining 
household  benefits.  One  site  used 
standardized  benefit  tables,  one  site 
streamlined  the  benefit  calculation 
process,  and  two  sites  substituted  AFDC 
for  FSP  definitions  but  maintained  other 
benefit  calculation  features.  These 
approaches  are  discussed  in  detail  in 
The  Final  Report  on  the  Evaluation  of 
the  Simplified  Application  Project, 
Mathematica  Policy  Research, 
September  1986,  which  was  distributed 
to  all  State  Welfare  Commissioners.  (A 
copy  is  on  file  with  Ms.  Warner  at  the 
address  noted  above  and  is  available  for 
review  during  normal  business  hours).  It 
is  recommended  that  all  potential 
project  operators  read  this  report 
carefully  to  gain  a  thorough 
understanding  of  the  approaches  and 
the  outcomes  at  the  demonstration  sites. 
FNS  recognizes  that  still  other 
approaches  may  satisfy  project 
requirements  and  encourages  potential 
operators  to  be  innovative  in  their 
thinking.  The  proposed  guidelines 
discussed  below  would  serve  as  basic 
parameters  in  developing  benefit 
methodologies.  Initial  methodologies 
and  subsequent  revisions  will  be  subject 
to  FNS  approval. 

Design  considerations.  In  designing 
benefit  methodologies.  States  and 
political  subdivisions  will  be  faced  with 
a  certain  degree  of  "creative  tension" 
which  stems  from  competing  goals. 
Achieving  the  goal  of  simplification 
through  standardization  means  that  less 
information  on  individual  household 
circumstances  is  collected.  Using 
averages  or  other  standardized 
measures  instead  of  actual  household 
circumstances  lead  away  from  an 
explicit  program  goal  of  recognizing 
certain  household  expenditures  which 
reduce  the  amount  of  income  available 


to  purchase  food.  During  the 
demonstration,  Illinois  was  allowed  to 
protect  households  from  the  negative 
effects  of  standardization  by  using  the 
maximum  excess  shelter  deduction  in 
the  benefit  formula.  This  resulted  in 
approximately  a  six  percent  increase  in 
program  benefit  costs,  an  expense  which 
would  not  be  acceptable  either  for  the 
indefinite  period  of  time  or  the  large 
number  of  sites  represented  by  this 
project.  Thus,  the  goals  for  developing 
standardized  benefit  methodologies 
become:  (1)  Reducing  administrative 
costs;  (2)  directing  greater  benefits  to 
households  having  greater  than  average 
benefits  under  current  rules;  and  (3) 
maintaining  program  costs  at  or  near 
current  levels. 

Under  these  proposed  regulations, 
benefits  provided  to  project  eligible 
households  will  be  based  on  household 
size  and  either  (1)  The  State  standard  of 
need  or  (2)  gross  income  as  determined 
for  the  appropriate  categorical  aid 
program.  (If  Medicaid  households 
receiving  no  categorical  benefits  are 
included,  their  benefits  would  have  to 
be  based  on  gross  income  since  no 
"maximum  aid  payment"  exists.)  These 
proposed  regulations  interpret  the  term 
"State  standard  of  need"  contained  in 
the  legislation  to  include  "maximum  aid 
payment",  since  most  States  do  not  pay 
the  full  need  standard.  Thus,  gross 
income  can  be  standardized  at  either  the 
maximum  state  aid  payment  or  the 
calculated  gross  income  amount  plus  the 
value  of  any  monetary  categorical  aid 
payments,  if  any.  These  amounts  should, 
by  and  large,  be  nearly  equivalent 
because  of  the  standard  dollar-for-doUar 
benefit  reduction  formula  generally  used 
in  computing  categorical  benefits.  Some 
exceptions,  such  as  for  households 
receiving  the  AFDC  "$30+  W  earned 
income  disregard,  will  occur  and  can  be 
accounted  for  in  various  ways.  The 
Final  Report  sets  forth  the  solutions 
used  in  Illinois  and  Oklahoma.  Potential 
project  operators  choosing  to  Include 
mixed  households  in  the  project  eligible 
population  should  be  particularly 
cognizant  of  the  need  to  develop  special 
procedures  because  of  the  potential 
variations  in  income  levels  of  the  non- 
categorical  household  member(s).  The 
use  of  standardized  benefits  or 
standardized  gross  income  amounts  for 
such  mixed  households  does  not  seem 
practical,  but  commenters  are  welcome 
to  oRer  suggestions  in  this  area. 

Subcategories.  The  proposed 
regulations  provide  that  operating 
agencies  develop  separate  benefit 
methodologies  for  each  type  of  project 
eligible  household,  i.e.,  pure  AFDC  pure 
SSI,  pure  Medicaid,  multiple  benefit 
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households,  and  mixed  households, 
although  such  methodologies  may  be 
similar.  Within  each  project  eligible 
category,  FNS  believes  it  is  necessary  to 
develop  distinct  subcategories  or 
procedures  to  accommodate  significant 
differences  in  household  circumstances 
such  as  the  presence  of  an  elderly  or 
disabled  member  or  the  presence  of 
earners,  particularly  those  with 
"$30+  V4"  earned  income. 

Adjusting  benefits  over  time.  The 
authorizing  legislation  requires  the 
Secretary  to  ensure  that  average 
allotments  provided  to  project  eligible 
households  be  no  less  than  such 
averages  would  have  been  were  the 
project  not  in  operation.  To  fulfill  this 
requirements,  operators  must  develop  a 
mechanism  for  updating  benefits  over 
time  to  reflect  changes  in  factors  such  as 
actual  shelter  and  utility  expenses. 
Updates  could  be  based  on  actual  data 
collected  for  a  sample  of  households,  the 
Consumer  Price  Index  for  such  items,  or 
the  percentage  change  in  the  cost  of 
such  items  for  households  not  in  the 
project  eligible  universe. 

Operators  also  will  be  required  to 
revise  their  standardized  benefits  from 
time  to  time  to  accommodate  changes 
which  occur  in  the  FSP  such  as  Thrifty 
Food  Plan  updates,  changes  in  deduction 
amounts,  and  changes  in  other 
programs'  rules  or  benefit  amounts 
which  would  have  an  impact  on  the 
benefit  formula. 

Protection  of  poorest  households. 
While  not  expressly  stated  in  the 
legislation,  the  Conference  Report 
indicates  that  the  Secretary  is  to  ensure 
that  to  the  extent  a  redistribution  of 
benefits  occurs,  it  is  not  done  at  the 
expense  of  the  poorest  food  stamp 
households.  (H.R.  Rep.  No.  99-447,  99th 
Cong.  1st  Sess.,  540  (1985).)  Congress 
clearly  intended  that  households  with 
incomes  below  the  average  and/or 
benefits  above  the  average  be  protected 
in  the  standardization  process.  The 
Interim  Report  identified  these 
households  as  households  having 
categorical  aid  benefits  recouped,  and 
high  shelter  cost  households. 
(Commenters  are  invited  to  identify 
other  such  households.)  To  comply  with 
this  provision,  potential  operators  must 
indicate  how  they  plan  to  offer  benefit 
protection  to  these  households.  For 
recoupment  households,  one  way  to 
achieve  this  could  be  to  develop  a 
recoupment  gross  income  amount  which 
would  be  equal  to  the  maximum  aid 
payable  less  a  standardized  recoupment 
amount  or  percentage.  Since  for  most 
recoupment  cases,  90  percent  of  the 
maximum  aid  payment  must  remain 
available  to  the  households,  a 


standardized  recoupment  gross  income 
amount  could  be  fairly  easily  developed. 
This  amount  could  then  form  the  basis 
for  a  separate  recoupment  household 
benefit  table  or  could  stand  as  a  gross 
income  proxy  in  a  streamlined  benefit 
formula.  In  consonance  with  other 
provisions  of  the  regulations, 
recoupment  households  should  only  be 
protected  if  recoupment  is  not  due  to  the 
households  intentional  failure  to  comply 
with  other  programs'  rules. 

Compensating  for  variations  in 
households'  excess  shelter  deductions  is 
more  problematic  due  to  the  potential 
range  of  such  amounts.  FNS  would  not 
be  willing  to  approve  a  plan  similar  to 
what  was  used  in  Illinois  which  gave  all 
households  the  maximum  excess  shelter 
deduction  amount.  Using  a  standardized 
amount  which  was  close  to  the  mid- 
point of  the  range  would  also  not  be 
acceptable  due  to  the  large  amount  of 
coupon  losses  which  would  be  suffered 
by  households  claiming  the  maximimi 
shelter  deduction.  Potential  alternatives 
which  have  been  discussed  include 
identifying  households  with  no  shelter 
deduction,  establishing  shelter 
deduction  ranges,  identifying 
households  receiving  housing 
assistance,  or  maintaining  shelter 
deduction  calculations.  Commenters  are 
encouraged  to  offer  other  potential 
solutions  to  this  problem. 

Quality  Control— §  273^30) 

Because  procedures  developed  for  this 
project  represent  a  significant  departure 
from  procedures  normally  followed  in 
calculating  household  eligibility  and 
benefits.  States  will  need  to  develop 
quality  control  review  procedures  which 
correspond  to  their  project 
requirements.  These  procedures  will  be 
reviewed  and  approved  by  FNS. 

As  discussed  earlier,  demonstration 
results  lead  us  to  believe  that  error  rates 
will  be  substantially  reduced  as  a  result 
of  collecting  less  detailed  household 
information  and  standardizing  income 
and  benefits.  Since  error  reduction  is  a 
programmatic  goal,  we  vnll  allow 
project  operators  to  use  their  actual 
project  error  rate  in  determining  their 
overall  quality  control  error  rate. 

Evaluation— §  273.23(1) 

The  legislation  requires  that  the 
project  be  evaluated  to  determine  its 
effects  on  recipient  households, 
administrative  costs,  and  error  rates.  It 
is  not  FNS  intention  to  conduct  an 
evaluation  of  the  same  scope  as  that 
conducted  for  the  demonstration  project. 
Current  plans  are  to  compare  projected 
data  contained  in  the  operating 
agencies'  Workplans  with  actual  data, 
reported  by  the  project  operator,  on 


administrative  costs,  error  rates,  benefit 
issuances  and  participation.  Potential 
operators  should  indicate  their 
willingness  to  provide  additional 
information  should  the  need  arise. 

Reporting— §  273.23(m) 

The  proposed  regulation  require 
States  to  submit  an  annual  report  on  the 
operation  of  the  project  to  FNS.  The 
report  will  detail  projected  and  actual 
impacts  of  the  project  on  administrative 
costs,  error  rates,  and  participants 
including  benefit  impacts  and 
participation  levels.  The  same 
information  will  be  projected  for  the 
upcoming  project  year.  A  narrative 
section  will  explain  differences  between 
past  projections,  actual  figures  and 
future  projections.  The  report  will  be 
due  120  days  following  the  end  of  each 
fiscal  year. 

Monitoring  §  273.23(n) 

Responsibility  for  project  monitoring 
will  vary  based  on  the  project  operator. 
The  State  agency  will  be  responsible  for 
monitoring  in  those  instances  where  the 
project  operator  is  a  pobtical 
subdivision.  FNS'  Regional  Offices  will 
be  responsible  for  monitoring  projects 
operated  by  State  agencies.  All  projects 
will  be  monitored  by  an  onsite  review 
which  will  be  conducted  within  six 
months  of  project  implementation. 
Subsequent  reviews  will  be  in 
accordance  with  the  established 
Management  Evaluation  review 
schedule. 

List  of  Sidbjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  Stamps, 
Fraud.  Grant  Programs — social 
programs,  Penalties.  Reporting  and 
recordkeeping  requirements.  Social 
Security,  Students. 

Therefore,  Part  273  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2029. 

PART  273— CERTIFICATION  OF 
EUGIBLE  HOUSEHOLDS 

2.  Section  273.23  is  added  to  read  as 
follows: 

§  273.23    StmpHfled  AppHcation  and 
Standardized  BanefH  Pro)«ct 

(a)  General.  This  subpart  establishes 
rules  under  which  the  Simplified 
Application  and  Standardized  Benefit 
Project  shall  operate.  This  alternative 
procedure  is  authorized  by  subsection 
8(e)  of  the  Food  Stamp  Act  of  1977,  as 
amended.  States  and  political 
subdivisions,  chosen  as  project 
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operators,  will  designate  households 
containing  members  receiving  AFDC, 
SSI  or  Medicaid  beneflts  as  project 
eligible.  Once  such  households  indicate 
their  desire  to  receive  food  stamp 
benefits,  they  will  have  their  food  stamp 
eligibility  determined  using  a  simpHfied 
application  procedure.  Food  stamp 
eligibility  will  be  determined  using 
information  contained  in  their  AFDC. 
SSI  or  Medicaid  application.  They  will 
be  considered  categorically  food  stamp 
resource  eligible  based  on  their 
eligibility  for  these  other  programs.  They 
will  be  required  to  meet  food  stamp 
income  eligibility  standards,  but  income 
definitions  appropriate  to  the  AFDC.  SSI 
or  Medicaid  programs  will  be  used 
instead  of  food  stamp  income 
definitions.  In  addition,  such  households 
will  be  required  to  meet  and/or  fulfill  all 
pertinent  food  stamp  nonfinancial 
eligibility  requirements.  Households 
defined  as  categorically  eligible  in 
S  273.2(j}  and  (k)  of  these  regulations 
will  be  considered  categorically  eligible 
to  participate  in  this  project  if  they  are 
designated  as  project  eligible  by  the 
operating  agency.  To  further  simplify 
program  administration,  benefits 
provided  to  such  households  can  be 
standardized  by  category  of  assistance 
and  household  size. 

(b)  Program  administration.  (1)  Use  of 
these  simplified  application  and 
standardized  benefit  procedures  is 
limited  to  five  States  and  five  political 
subdivisions. 

(2)  States  and  political  subdivisions 
wishing  to  operate  a  Simplified 
Application  and  Standardized  Benefit 
Project  shall  submit  to  FNS  a  Work  Plan 
in  accordance  with  the  requirements  of 
this  section.  For  the  purpose  of  this 
section,  a  political  subdivision  is  a 
project  area  as  defined  in  S  271.2  of 
these  regulations. 

(3)  FNS  shall  evaluate  Work  Plans  to 
ensure  their  technical  quality.  For  those 
Plans  passing  this  initial  evaluation, 
they  shall  be  rated  to  determine  their 
conformance  with  project  requirements 
and  their  net  Federal  costs.  These  two 
criteria  shall  be  given  equal  weight  in 
the  evaluation  process. 

(4)  Political  subdivisions  are  required 
to  submit  their  Work  Plans  to  FNS 
through  their  respective  State  agencies 
for  review  and  signature. 

(5)  A  State  agency  selected  by  FNS  to 
operate  a  Simplified  Application  and 
Standardized  Benefit  Project  shall 
incorporate  the  the  Work  Plan  in  to  its 
State  Plan  of  Operations.  When  a 
political  subdivision  is  chosen  to 
operate  a  Simplified  Application  and 
Standardized  Benefit  Project,  the 
responsible  State  agency  shall  append 


that  political  subdivision's  project  Work 
Plan  to  its  own  State  Plan  of  Operations. 

(c)  Contents  of  the  work  plan.  The 
Work  Plan  submitted  by  each  applicant 
shall  contain  the  following  information: 

(1)  A  description  of  the  households  to 
be  included  in  the  project  eligible 
universe,  their  total  number  and  their 
proportion  of  the  Statewide  or  project 
area  caseload; 

(2)  An  implementation  plan  which 
includes  project  tasks  and  a  timetable 
for  their  accomplishment; 

(3)  A  description  of  current 
operational  procedures  and  of  the 
operational  and  quality  control  review 
procedures  which  will  be  used  during 
the  project; 

(4)  A  description  of  how  the  current 
categorical  aid  applicationfs)  will  be 
revised  to  satisfy  the  program 
requirements  set  forth  in  this  section; 

(5)  A  description  of  the  proposed 
benefit  methodology,  including  a 
detailed  explanation  of  the  proposed 
household  categories  and  subcategories; 
the  impact  of  the  project  on  the 
applicant's  total  program  cost;  the 
relative  distribution  of  gains  and  losses 
among  project  participants  and  the 
impact  on  individual  household  benefits. 
The  latter  shall  be  illustrated  by  charts 
describing  actual  amounts  of  potential 
benefit  reductions,  and  potential  benefit 
reductions  as  a  percentage  of  current 
benefits.  Information  on  how  the  benefit 
methology  will  be  updated  to  refiect 
program  changes  and  changes  in 
household  characteristics  over  time 
shall  also  be  included; 

(6)  A  description  of  the  project's 
potential  impact  on  administrative  costs. 
Project  time  savings  in  eligibility  and 
benefit  determinations  and  other 
appropriate  administrative  functions 
such  as  processing  of  changes  should 
form  the  bases  of  such  cost  estimates; 

(7)  Estimated  error  rate  reductions 
resulting  from  the  use  of  simplified 
application  and  standardized 
procedures.  This  calculation  may  be 
simulated  by  focusing  on  the  type  of 
error  which  will  be  eliminated  or 
reduced  by  the  use  of  these  procedures; 
and 

(8)  A  statement  signed  by  the  State 
official  with  authority  to  commit  the 
State  or  political  subdivisions  to  the 
project's  operation. 

(d)  Project  eligible  households.  Each 
operating  agency  shall  decide  which  of 
the  following  categories  of  households 
will  be  eligible  to  participate  in  the 
project. 

(1)  Households  all  of  whose  members 
receive  AFDC  benefits  under  Part  A  of 
title  rv  of  the  Social  Security  Act. 


(2)  Households  all  of  whose  members 
receive  SSI  benefits  under  title  XVI  of 
the  Social  Security  Act. 

(3)  Households  all  of  whose  members 
receive  Medicaid  benefits  under  title 
XIX  of  the  Social  Security  Act. 

(4)  Households  each  of  whose 
members  receive  one  or  more  of  the 
following:  AFDC.  SSI.  or  Medicaid 
benefits  (multiple-benefit  households). 

(5)  Households  only  some  of  whose 
members  receive  AFDC.  SSI  and/or 
Medicaid  benefits  (mixed  households). 

(e)  Determining  Food  Stamp  Program 
eligibility.  For  the  Simplified 
Application  and  Standardized  Benefit 
Project  project  eligible  households  shall 
have  their  food  stamp  eligibility 
determined  using  the  following  criteria. 

(1)  The  application  requirement 
prescribed  in  subsection  5(a)  is  modified 
to  the  extent  that  certain  households,  at 
the  operating  agency's  option,  which 
contain  members  receiving  AFDC.  SSI 
or  Medicaid  benefits,  will  be  designated 
project  eligible  and  will  not  have  to 
make  separate  application  for  food 
stamp  benefits.  Once  such  households 
indicate  a  desire  to  receive  food  stamps, 
their  eligibility  will  be  determined  on 
the  basis  of  information  contained  in 
their  application  for  AFDC.  SSI.  or 
Medicaid  benefits.  Such  application  may 
need  to  be  modified  to  accommodate 
any  additional  information  required  by 
the  operating  agency. 

(2)  The  income  definition  and  resource 
requirements  prescribed  under 
subsection  5(d)  through  (g)  of  the  Act 
are  inapphcable  to  project  eligible 
households.  Project  eligible  households 
which  have  met  the  resource 
requirements  of  other  programs  shall  be 
deemed  to  have  satisfied  the  food  stamp 
resource  requirements.  The  definition  of 
gross  income  prescribed  by  the 
appropriate  categorical  aid  program 
shall  be  used  to  determine  food  stamp 
income  eligibility  and  benefit  levels. 

(3)  Households  are  required  to  meet 
the  gross  and  net  income  standards 
established  in  subsection  5(c)  of  the  Act 
and  in  S  273.9(a).  Net  income  shall  be 
determined  by  subtracting  from  gross 
income  actual  or  standardized 
deduction  amounts  for  each  household. 
Such  deductions  would  include  the 
current  standard  deduction  for  all 
households;  an  excess  shelter/ 
dependent  care  deduction  for 
households  not  containing  a  qualified 
elderly  or  disabled  member  a 
dependent  care  deduction,  an  uncapped 
shelter  deduction  and  a  medical 
deduction  for  households  containing  a 
qualified  elderly  or  disabled  member; 
and  a  standardized  or  actual  earned 
income  deduction  for  households 
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conlaining  members  wilh  earned 
income.  If  standardized  deduction 
amounts  are  used,  they  may  be  initially 
determined  using  recent  historical  data 
on  deductions  claimed  by  such 
households. 

(4)  All  appropriate  non-financial  food 
stamp  eligitiility  criteria  shall  be 
applicable  to  project  eligible 
households. 

[f]  Benefit  levels.  (1)  In  establishing 
benefits  for  project  eligible  households, 
either  (i)  the  appropriate  State  standard 
of  need  (maximum  aid  payment)  or  (ii) 
gross  income  as  determined  for  the 
appropriate  categorical  aid  program  plus 
the  value  of  any  monetary  categorical 
benefits  received,  if  any,  may  be  used  as 
the  gross  income  amount. 

(2)  Separate  benefit  calculation 
methodologies  shall  be  developed  to 
consider  household  characteristics  such 
as  source  of  categorical  aid,  household 

'  size,  and  the  presence  or  absence  of 
either  earned  income  or  an  elderly  or 
disabled  household  member. 

(3)  The  methodology  to  be  used  in 
developing  benefit  levels  shall  be 
determined  by  the  operating  agency  but 
shall  be  subject  to  FNS  approval. 
Consideration  shall  be  given  to  the 
standard  and  average  deductions 
normally  provided  to  such  categories  of 
households.  If  allotments  are 
standardized,  the  average  allotmemt  for 
each  category  and  subcategory,  by 
household  size,  shall  be  no  less  than  the 
average  allotment  would  have  been 
were  the  project  not  in  operation. 

(4)  Benefit  methodologies  shall  be 
constructed  to  ensure  that  benefits 
received  by  households  having  higher 
than  average  allotments  under  normal 
program  rules  are  not  significantly 
reduced  as  a  result  of  standardization. 

(5)  With  FNS  approval,  operating 
agencies  may  develop  an  alternate 
methodology  for  standardizing 
allotments/deductions  for  specific  sizes 
and  categories  of  households  where 
such  size  and  category  is  so  small  as  to 
make  the  use  of  average  deductions 
and/or  allotments  impractical. 

(6)  FNS  may  require  operating 
agencies  to  revise  their  standardized 
allotments  during  the  course  of  the 
project  to  reflect  changes  in  items  such 
as  household  characteristics,  the  Thrifty 
Food  Plan,  the  benefit  reduction  rate,  or 
benefit  levels  in  AFDC  or  SSI. 

(g)  Household  notification.  All 
certified  project  eligible  households 
residing  in  the  selected  project  sites 
shall  be  provided  with  a  notice,  prior  to 
project  commencement,  informing  them 
of  the  revised  procedures  and  their 
requirements.  If  household  allotments 
are  to  be  standardized,  the  notice  will 
also  provide  specific  information  on  the 


value  of  the  newly  computed  benefit 
and  the  formula  used  to  calculate  the 
beneflt.  This  notice  shall  meet  the 
relevant  requirements  of  a  notice  of 
adverse  action  as  set  forth  in 
i  273.13(a)(2). 

(h)  Application  processing 
procedures.  (1)  The  operating  agency 
shall  develop  a  mechanism  which  will 
allow  project  eligible  households  to 
indicate  their  desire  to  receive  food 
stamps.  Such  households  shall  be 
notified  in  writing,  at  the  time  such 
indication  is  made,  that  information 
contained  in  their  AFDC,  SSI,  or 
Medicaid  application  will  be  used  in 
making  their  food  stamp  eligibility 
determination. 

(2)  The  operating  agency  may  use 
simplified  application  and  standardized 
benefit  procedures  only  for  those 
households  containing  at  least  one 
member  eligible  to  receive  either  AFDC, 
SSI.  or  Medicaid  benefits.  Households 
jointly  applying  for  food  stamps  and 
AFDC,  SSI,  or  Medicaid  benefits  must 
have  all  eligibility  determinations  made 
within  the  30-day  processing  period  if 
simplified  procedures  are  to  be  used.  If  a 
households  eligibility  for  AFDC.  SSI.  or 
Medicaid  cannot  be  estabhshed  within 
the  30-day  period,  normal  food  stamp 
application,  certification  and  benefit 
determination  procedures  shall  be  used 
and  benefits  shall  be  issued  within  30 
days  if  the  household  is  eligible. 
Households  which  are  joinUy  applying 
for  AFDC.  SSI.  or  Medicaid,  and  which 
qualify  for  expedited  service,  shall  be 
certified  for  food  stamps  using 
procedures  prescribed  at  S  273.2(i]. 
However,  if  the  State  agency  can 
process  the  appUcation  of  an  expedited 
service  household  for  categorical 
assistance  within  the  expedited  period 
prescribed  at  {  273.2(i),  it  may  include 
such  a  household  in  the  Simplified 
Application  and  Standardized  Benefit 
Project. 

[i]  Regulatory  requirements.  (1)  All 
sections  of  current  Food  Stamp  Program 
regulations,  except  where  inconsistent 
with  any  rules  concerning  the  Simplified 
Application  and  Standardized  Benefit 
Project  or  where  expressly  waived  by 
this  subsection,  shall  remain  effective. 

(2)  Certification  periods  for  mixed 
households.  At  the  option  of  the 
operating  agency,  mixed  households 
may  be  assigned  certification  periods  of 
up  to  one  year.  Such  households,  if 
circumstances  warrant  may  be  required 
to  attend  a  f»ce-to-face  interview  on  a 
schedule  which  would  conform  to 
certification  periods  normally  assigned 
such  households  as  specified  in 
S  273.10(f).  At  the  time  of  the  interview, 
the  household  shall  be  required  to 
complete  a  modified  application  and 


provide  additional  information  in 
accordance  with  §  273.2(f).  If  the 
household  fails  to  comply  with  the 
interim  review  requirement  or  if 
information  obtained  indicates  a 
revision  in  household  eligibility  or 
benefits,  action  will  be  taken  in 
accordance  with  S  273.13,  Notice  of 
Adverse  Action. 

(j)  Quality  control.  (1)  Project  eligible 
households  selected  for  quality  control 
review  shall  be  reviewed  by  the  State 
agency  using  special  procedures,  based 
on  project  requirements,  which  have 
been  developed  by  the  State  agency  and 
approved  by  FNS. 

(2)  The  error  rate(s)  determined  using 
the  special  quality  control  review 
procedure  will  be  included  when 
determining  the  States  overall  error  rate. 

(k)  Funding.  Operating  agencies  shall 
be  reimbursed  for  project  costs  at  the 
normal  matching  rates  prescribed  in 
section  18  of  the  Food  Stamp  Act. 

(1)  Project  evaluation.  The  project 
shall  be  evaluated  to  determine  its  effect 
on  recipient  households,  administrative 
costs,  and  error  rates.  Information 
contained  in  the  State  or  political 
subdivisions'  Work  Plan  and  the  reports 
submitted  in  accordance  with  paragraph 
(m)  of  this  section  will  provide  the  basis 
for  the  evaluation. 

(m)  Reporting  requirements. 
Operating  agencies  shall  be  required  to 
annually  prepare  and  submit  to  FNS  a 
report  on  project  operations.  The  report 
shall  contain  the  following  information: 
(1)  Predicted  project  impacts  on  error 
rates,  administrative  costs  and 
participants  for  the  report  yean  (2) 
actual  impact  of  the  project  on  error 
rates,  administrative  costs  and 
participants  for  the  report  year,  (3) 
projected  project  impact  on  error  rates, 
administrative  costs  and  participants  for 
the  upcoming  fiscal  yean  and  (4)  an 
explanation  of  any  differences  between 
these  amounts.  The  report  will  be  due  to 
FNS  120  days  following  the  end  of  the 
fiscal  year. 

(n)  State  agency  monitoring. 
Monitoring  will  be  imdertaken  to  ensure 
compliance  with  these  regulations  and 
the  Work  Plan  submitted  to  and 
approved  by  FNS.  Responsibility  for 
project  monitoring  will  be  dependent  on 
the  agency  chosen  to  be  the  project 
operator.  If  the  project  operator  is  a 
subdivision  within  the  State,  the  State 
will  be  responsible  for  monitoring.  If  the 
project  operator  is  the  State  agency, 
then  the  FNS  Regional  Office  will 
assume  the  monitoring  responsibility  as 
part  of  their  State  Level  Operations 
Review  requirements.  At  a  minimum, 
onsite  reviews  of  the  Simplified 
Application  and  Standardized  Benefit 
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Project  shall  be  conducted  once  within 
six  months  of  the  project's 
implementation  and  then  in  accordance 
with  the  Management  Evaluation  review 
schedule  for  the  project  area. 

(o)  Termination.  FNS  reserves  the 
right  to  terminate  project  operations  for 
any  reason  and  at  any  time  on  60  days 
written  notice  to  the  administering  Slate 
or  political  subdivision.  In  such  an 
event,  operating  agencies  will  be  given 
sufficient  time  to  return  to  normal 
operations  in  an  orderly  fashion. 

Dated:  April  16, 1987. 
S.  Anna  Kondratas. 

Acting  Administrator,  Food  and  Nutrition 

Service. 

[FR  Doa  87-8992  Filed  4-22-67;  8:45  ami 
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Agricuttural  Uarfcetlng  Service 

7  CFR  Part  925 

Grapes  Grown  In  a  Desfgnated  Area  of 
Southeastern  CalHomla;  Proposed 
Amendment  to  Handling  Regulation 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACnoM:  Proposed  rule. 


summary:  This  proposed  rule  would  add 
a  5  kilogram  container,  for  export 
shipments  only,  to  the  container  and 
pack  regulations  (5  925.304(b))  under 
Marketing  Order  925.  This  change  would 
help  to  improve  exports  by  making 
available  for  general  use  a  container 
which  currently  can  be  used  only  on  an 
experimental  basis.  The  proposal  was 
recommended  by  the  California  Desert 
Grape  Administrative  Committee,  which 
works  with  the  Department  in 
administering  the  Federal  marketing 
order  for  California  desert  grapes. 
DATES:  Comments  due  May  4, 1987. 
ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk.  F&V,  AMS,  Room 
2085-S,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-1400.  Two  copies 
of  all  written  material  should  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA  Washington,  DC 
20250-1400,  telephone  (202)  475-3914. 
SUPPtXMENTARY  R4FORMATION:  This 
proposed  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


Pursuant  to  requiremenis  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  oi  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

Grapes  grown  in  the  production  area 
are  marketed  in  the  major  market  areas 
of  the  United  States.  Shipments  of 
California  desert  grapes  totaled 
8,189,994  lugs  (22  pound  equivalent)  in 
1986.  This  compared  to  7,491,364  lugs  in 
1985  and  the  three  year  (1983-85) 
average  of  6399,377  lugs.  Since  1982, 
bearing  acreage  of  California  desert 
grapes  has  increased  moderately. 
Bearing  acreage  was  reported  at  18,073 
acres  in  1986,  2,079  acres  more  than  the 
15,994  acres  reported  in  1985.  Total 
grape  pack-out  figures  from  the 
production  area  as  defined  in  7  CFR 
925.5  for  export  are  unavailable. 

There  are  approximately  22  handlers 
of  California  desert  grapes  subject  to 
regulation  under  the  marketing  order 
handling  regulation.  There  are 
approximately  88  growers  of  desert 
grapes  in  the  production  area. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $100,000, 
and  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
table  grapes  may  be  classified  as  small 
entities. 

The  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  action  on 
small  entities.  The  regulatory  action  in 
this  instance  is  a  proposed  rule  which 
would  add  a  5  kilogram  container  to  the 
hst  of  containers  presently  permitted 
under  the  handling  regulation 
(5  925.304(b))  for  export  shipments  of 
desert  grapes.  It  is  the  Department's 
view  that  the  increased  flexibility 
provided  by  the  proposed  regulation 
would  be  advantageous  to  growers  and 
handlers. 

Marketing  Order  No.  925  regulates  the 
handling  of  grapes  grown  in  a 


designated  area  in  southeastern 
California.  The  program  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  The  California  Desert 
Grape  Administrative  Committee, 
established  under  the  order,  is 
responsible  for  its  local  administration. 

At  a  public  meeting  on  January  28, 
1987,  the  conunittee  recommended 
adding  a  new  container  to  be  used  for 
export  shipments  only.  The  new 
container  would  contain  5  kilograms 
(approximately  li  pounds)  of  grapes. 
The  industry  has  been  using  the 
container  on  an  experimental  basis, 
primarily  to  Europe,  in  the  past  and  has 
found  general  trade  acceptance. 
Permitting  handlers  to  use  the  5 
kilogram  container  for  export  shipments 
only,  thus  eliminating  the  need  to  file  for 
experimental  container  exemptions,  a 
procedure  used  in  the  past  for  making 
export  shipments  in  5  kilogram 
containers,  would  encourage  the 
domestic  industry  to  increase  export 
shipments  abroad.  This  action  is 
expected  to  have  a  positive  effect  on 
export  shipments  which  would  be 
beneficial  to  both  domestic  producers 
and  handlers. 

Since  this  action  would  add  a  new 
container  to  the  handling  regulation  (7 
CFR  925.304(b)),  no  action  is  necessary 
for  table  grape  imports  under  section 
608e-l  of  the  Act.  A  change  in  the 
import  regulation  (7  CFR  944.503)  is 
applicable  when  there  is  a  change  in  the 
grade,  size,  quality,  and  maturity  of  a 
domestically  produced  commodity. 
Therefore,  since  container  and  pack 
regulations  are  not  included  in  the 
requirements  of  section  8e,  no  change  is 
necessary  to  the  appUcable  import 
regulations. 

Although  the  seasonal  regulations 
would  be  effective  at  certain  times  each 
season  indefinitely,  the  committee  will 
continue  to  meet  prior  to  or  during  each 
season  to  consider  recommendations  for 
modification,  suspension,  or  termination 
of  the  regulation.  Prior  to  making  any 
such  recommendations,  the  committee 
would  submit  to  the  Secretary  a 
marketing  policy  for  the  season 
including  an  analysis  of  supply  and 
demand  factors  having  a  bearing  on  the 
marketing  of  the  California  desert  grape 
crop.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  would  evaluate 
committee  recommendations  and 
information  submitted  by  the  committee, 
and  other  available  information  and 
determine  whether  changes  in  thp 
regulations  for  desert  grapes  would  tend 
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to  effectuate  tiie  declared  policy  of  the 
Act. 

A  10-day  comment  period  is  allowed 
to  receive  written  comments  either 
supporting  or  opposing  this  proposal.  All 
written  comments  timely  received  in 
response  to  this  request  for  comments 
will  be  considered  before  a  Hnal 
determination  is  made  on  this  matter.  It 
is  hereby  found  and  determined  that  a 
comment  period  of  less  than  30  days  is 
appropriate.  The  California  desert  grape 
regulation  becomes  effective  April  20, 
and  any  regulatory  amendment  should 
become  elective  as  close  to  that  date  as 
possible. 

List  of  Subjects  in  7  CFR  Part  925 

Marketing  agreements  and  orders. 
Grapes,  California. 

For  the  reasons  set  forth  in  the 
preamble,  Part  925  is  proposed  to  be 
amended  as  follows: 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATEO  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  925  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  925.304  is  hereby  proposed 
to  be  amended  by  redesignating 
paragraph  (b)(l)(vi)  as  paragraph  (vii) 
and  adding  a  new  (b](l)(vi)  to  read  as 
follows: 

§  925.304    Callfomia  desert  grap* 
regulation  6. 

(bKi)  •  •  • 

(vi)  Containers  with  a  net  weight  of  5 
kilograms  (approximately  11  pounds) 
shall  be  for  export  only. 

•        •        •        •        * 

Dated:  April  17. 1987. 
Ronald  L.  aoffi. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
|FR  Doc  87-9211  Filed  4-22-87;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  220 

[Docket  No.  R-0600] 

Credit  by  Brokers  and  Dealers 
(Regulation  T);  Mortgage  Related 

Securities 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  for 
public  comment  an  amendment  to 


Regulation  T  that  will  revise  the 
definition  of  "OTC  margin  bond."  The 
amended  definition  will  include  any 
"mortgage  related  security,"  a  term 
defined  in  the  Secondary  Mortgage 
Market  Enhancement  Act  of  1984 
(SMMEA)  and  now  found  at  section 
3(aK41]  of  the  Securities  Exchange  Act 
of  1934. 

DATE:  Comments  should  be  received  on 
or  before  May  28, 1987. 
AOORESS:  Comments,  which  should  refer 
to  Docket  No.  R-0600,  may  be  mailed  to 
Mr.  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  &  Constitution 
Avenue,  NW.,  Washington.  DC  20551,  or 
delivered  at  the  C  Street  Entrance 
between  8:45  a.m.  and  5:15  p.m. 
weekdays  to  Room  B-2223.  Comments 
may  be  inspected  in  Room  B-1122 
between  8:45  a.m..  and  5:15  p.m. 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Homer,  Securities  Credit  Officer. 
Division  of  Banking  Supervision  and 
Regulation,  (202)  452-2781;  or  Carolyn 
Davis.  Economist.  Division  of  Research 
and  Statistics,  (202)  452-3633.  For  the 
hearing  impaired  only. 
Telecommunications  Service  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson,  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  In 
October  of  1984  the  SMMEA  amended 
the  securities  acts  and  the  acts 
governing  depository  institutions  to 
provide  preferential  treatment  for 
securities  meeting  a  new  legal 
definition,  "mortgage-related  securities." 
The  amendments  were  designed  to 
facilitate  a  liquid  market  in  mortgage 
securities  issued  by  non-governmental 
entities  that  would  be  competitive  with 
the  existing  market  in  securities  issued 
by  United  States  government  agencies 
such  as  GNMA  and  FNMA.  The  ultimate 
goal  was  to  facilitate  private  sector 
participation  in  the  secondary  market 
for  mortgages. 

A  vast  number  of  "mortgage  related 
securities"  are  presently  eligible  for 
"good  faith"  loan  value  in  a  margin 
account  because  they  come  within  the 
existing  definition  of  an  "OTC  margin 
bond."  However,  an  increasing  number 
are  privately  placed  and,  therefore,  do 
not  meet  the  requirements  in  the 
existing  definition  that  (1)  OTC  margin 
bonds  be  registered  with  the  SEC,  and 
(2)  their  issuers  file  current  reports  with 
the  SEC  The  SMMEA  grants 
preferential  treatment  in  a  broad  range 
of  areas  to  any  "mortgage  related 
security"  whether  it  is  publicly  offered 
or  privately  placed.  This  proposed 
amendment  will  permit  similar  margin 
treatment  for  securities  sold  either  way. 


Regulatory  Mexioaity  Act 

The  Board  believes  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
this  proposal  is  adopted.  Comments  are 
invited  on  this  statement. 

Paperwork  Reduction  Act 

No  additional  reporting  requirements 
or  modification  to  existing  reporting 
requirements  are  proposed. 

List  of  Subjects  in  12  CFR  Part  220 

Banks.  Banking.  Brokers,  Credit, 
Federal  Reserve  System.  Margin,  Margin 
Requirements,  Investments,  Reporting 
and  recordkeeping  requirements, 
Securities. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  (15 
U.S.C.  78g  and  w),  the  Board  proposes  to 
amend  12  CFR  Part  220  as  follows: 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78g  and  78w. 

2.  Section  220.2(r)  is  amended  by 
removing  the  period  and  adding  "or,"  at 
the  end  of  paragraph  (r)(2)(iii)  and 
adding  a  new  paragraph  (r)(3]  as  set 
forth  below.  The  introductory  text  of 
paragraph  (r)(3)  is  republished. 

§220.2    Definttion*. 

*         *         *         *         « 

(r)  "OTC  margin  bond"  means:  *  *  * 
(3)  A  "mortgage  related  security"  as 
defined  in  section  3(a)(41)  of  the  act. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  15. 1987. 
William  W.WUes. 
Secretary  of  the  Board 
|FR  Doc.  87-8954  Filed  4-22-87:  8:45  am) 

BILLINO  COOC  mO-OI-M 

12  CFR  Part  261 

[Docket  No.  R-0601] 

Rules  Regarding  Availability  of 
Information 

AOENCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  ("Board") 
proposes  to  amend  its  Rules  Regarding 
Availability  of  Information.  The 
proposed  changes  to  that  regulation 
include:  (1)  A  description  of  the  Board's 
procedures  in  processing  requests  under 
the  Freedom  of  Information  Act 
("FOIA");  (2)  further  delegation  of 
authority  to  the  Board's  General 
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Counsel  to  act  on  requests  for 
information  by  law  enforcement 
agencies  and  others;  (3)  additional 
provisions  regarding  the  availability  of 
information  to  federal  and  state 
financial  institutions'  supervisory 
authorities;  (4)  disclosure  by  financial 
institutions  of  examination  or  inspection 
reports  to  appropriate  agents  of  such 
institutions;  (5)  notice  of  FOIA  requests 
to  submitters  of  confidential  commercial 
or  financial  information,  and  procedures 
for  requesting  confidential  treatment  of 
such  information  and  for  addressing  the 
proposed  disclosure  of  information  that 
a  submitter  believes  should  not  be 
disclosed;  and  (6)  technical 
amendments. 

On  March  25. 1987,  the  Board 
approved  publication  for  comment  of  the 
proposed  changes  to  its  fee  schedules 
pertaining  to  requests  for  Board 
documents  pursuant  to  the  Freedom  of 
Information  Reform  Act  of  1986,  Pub.  L 
99-570.  52  FR  10233  (March  31, 1987). 
Those  proposed  changes  will  be 
addressed  pursuant  to  that  other 
rulemaking  and  are  repeated  in  the 
present  notice  primarily  for  the 
convenience  of  the  public.  See  §  261.10. 

This  action  is  being  taken  as  part  of 
the  Board's  Regulatory  Planning  and 
Review  Program  to  simplify  and  clarify 
all  its  regulations.  The  proposal 
incorporates  certain  new  procedures 
that  will  facilitate  the  release  of 
nonexempt  information  while  protecting 
the  rights  of  submitters  of  exempt 
information. 

DATE:  Comments  should  be  received  by 
June  22, 1987. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  comments  to  William 
W.  Wiles.  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20551, 
or  to  deliver  such  comments  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street  NW.  (between 
Constitution  Avenue  and  C  Street  NW.). 
Written  comments  should  refer  to 
Docket  No.  R-0601.  Comments  received 
may  be  inspected  in  Room  B-1122 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in 
§  261.6(a)  of  the  Board's  Rules  Regarding 
Availability  of  Information.  (12  CFR 
261.6(a)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Siciliano.  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law,  Legal  Division 
(202/452-3920);  Elaine  M.  Boutilier. 
Senior  Attorney,  Legal  Division  (202/ 
452-2418);  Kenneth  M.  Kinoshita, 
Attorney,  Legal  Division  (202/452-3721): 
or  for  the  hearing  impaired  only. 
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Telecommunications  Device  for  the  Deaf 
("TDD"),  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 
SUPPt.EMENTARY  INFORMATION:  The 
purpose  of  this  proposed  revision  of  the 
Board's  Rules  Regarding  Availability  of 
Information  is  to  set  forth  more  clearly 
the  procedures  for  requesting  access  to 
documents  that  are  records  of  the  Board, 
either  under  the  FOIA  or  the  Federal 
Reserve  Act.  The  revision  also  changes 
certain  procedures  for  obtaining  access 
to  documents.  These  provisions  and 
changes  are  described  in  more  detail 
below. 

A.  Subpart  A — General  Provisions 

Subpart  A  describes  the  authority, 
purpose  and  scope  of  the  regulation,  and 
gives  new  expanded  definitions  for  the 
terms  used  in  the  regulation.  New 
definitions  of  "records  of  the  Board"  and 
"search"  are  designed  to  clarify  these 
terms  in  accordance  with  law  and  to 
facilitate  the  orderly  processing  of 
requests.  Definitions  of  "Board's  official 
files",  "report  of  examination",  "report 
of  inspection"  and  "search"  have  been 
added.  Subpart  A  also  provides  for 
alternative  authority  when  the  official 
named  in  the  regulation  is  not  available 
to  take  action. 

B.  Subpart  B — Published  Information 
and  Records  Available  to  Public; 
Procedures  for  Requests 

Section  261.5  lists  and  explains  the 
various  types  of  information  published 
by  the  Board.  This  information  is  readily 
available  to  the  public,  either  fixim  a 
public  library  or  through  the  Board's 
Publications  Services  Section. 

Section  261.6  describes  the  types  of 
information  that  are  available  to  the 
public  upon  request.  Requests  for  such 
documents  are  generally  made  pursuant 
to  the  FOIA.  under  the  procedures  set 
forth  in  {  261.9.  In  addition,  certain  data 
files  produced  by  the  Board  may  be 
obtained  through  the  National  Technical 
Information  Service  ("NTIS").  As  of 
January  1987,  data  files  available  from 
NTIS  included:  Bank  Credit  (1979-1984). 
Bank  Holding  Company  Annual  Tape 
(Y-6),  Bank  Holding  Company  Quarterly 
Tape  (Y-9).  Call  and  Income  Report 
Capacity  Utilization,  Consumer 
Installment  Credit,  Electric  Power  Used 
by  Industries.  Flow  of  Funds,  Industrial 
Production  Tape,  Money  Stock  Tape 
(1959-1984),  Reserves  Tape  (1959-1984), 
Selected  Interest  Rates  H-15  Tape, 
Survey  of  Consumer  Credit  (1977), 
Survey  of  Consumer  Finance  and  High 
Income  Supplement  (1983)  and  Survey  of 
Currency  and  Transaction  Accounts 
(1984), 


Section  261.7  provides  that  some  types 
of  information  may  not  be  released  until 
after  a  period  of  time  determined  by  the 
Board  to  be  necessary  to  avoid  certain 
consequences.  For  example,  deferred 
publication  or  deferred  availability  of 
information  may  be  necessary  where 
information  relates  to  the  negotiation  of 
procurement  or  other  contracts  for  the 
Federal  Reserve  System,  or  relates  to 
the  determination  of  monetary  or  credit 
policies,  including  but  not  limited  to 
discount  rates,  reserve  requirements, 
and  margin  requirements.  Immediate, 
rather  than  deferred  access  to  such 
information  could,  for  example,  impair 
the  Board's  ability  to  negotiate  contracts 
in  a  manner  most  advantageous  to  the 
Board,  or  could  lead  to  speculation  in 
the  money  markets  which  could  impair 
the  Board's  ability  to  implement  its 
monetary  or  credit  policies. 

Section  261.8  lists  the  types  of 
information  that  are  exempt  from 
disclosure.  These  exemptions  generally 
follow  the  exemptions  provided  in  the 
FOL\.  5  U.S.C.  552(b).  The  primary 
distincfion  between  these  exemptions 
and  those  included  in  the  FOIA  is  that 
the  FOIA  exemption  for  matters  related 
to  geological  and  geophysical 
information  and  data  concerning  wells 
(5  U.S.C.  552(b)(9))  is  omitted,  and  a 
provision  regarding  information  covered 
by  a  court  order  prohibiting  disclosure  is 
added.  Section  261.8(a)(4)  reflects  a 
recent  change  in  the  language  of 
exemption  7  in  the  FOIA.  5  U.S.C. 
552(b)(7).  As  is  the  case  with  requests 
made  pursuant  to  FOIA,  the  Board  will 
release  any  reasonably  segregable 
portion  of  a  document  after  deleting 
information  exempt  from  disclosure. 

Section  261.9  describes  the  procedures 
for  making  a  request  for  documents,  the 
processing  of  such  request, 
administrative  appellate  review  of  the 
denial  of  a  request,  and  the  provisions 
for  extensions  of  time  for  responding  to 
the  request. 

A  request  for  documents  must  be  for 
identifiable  records:  that  is,  it  must 
contain  a  desaiption  tliat  identifies  a 
circumscribable  body  of  documents  in 
such  a  way  that  the  Board's  staff  can 
identify,  search  for,  aggregate,  collect, 
and  produce  such  documents  without 
unduly  burdening  or  disrupting  any  of 
the  Board's  functions. 

A  request  should  be  submitted  in 
writing  and  should  be  clearly  marked 
"Freedom  of  Information  Act  Request" 
to  ensure  that  it  is  immediately 
delivered  to  the  FOIA  office  at  the 
Board.  Failure  to  so  designate  a  request 
may  result  in  delays  in  the  response.  It 
is  also  necessary  Oiat  a  request  identify 
whether  the  requested  information  is 
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intended  for  commercial  use,  and 
whether  the  requester  is  an  educational 
institution,  a  noncommercial  scientiflc 
institution,  or  a  media  representative. 
This  identification  information  is 
necessary  to  determine  the  fees  to  be 
charged  under  §  261.10. 

When  responding  to  a  request,  the 
Board  may  advise  the  requester  that  it 
can  neither  confirm  nor  deny  the 
existence  of  the  requested  records.  For 
example,  the  Board  may  decline  to 
confirm  or  deny  the  existence  of 
particular  supervisory  actions  regarding 
identifiable  institutions. 

The  revised  regulation,  at  S  261.g(c](2], 
provides  that  the  Board  may  select  the 
form  of  the  copies  of  records  released  in 
response  to  a  request;  e.g.,  copies  may 
be  on  paper,  microform  or  in  computer 
readable  format. 

Section  261.9(d)  sets  forth  the 
procedures  for  appealing  a  denial  of  a 
request  for  records  under  the  FOIA.  An 
appeal  must  be  filed  in  writing  within  10 
working  days  of  the  date  of  the  denial, 
and  the  Board  (or  a  designated  Board 
member]  will  make  a  determination  on 
the  appeal  within  20  days  of  receipt  of 
the  appeal  by  the  Secretary.  The  section 
also  adds  new  procedures  regarding 
untimely  appeals  and  new  provisions 
regarding  the  mootness  of  certain 
appeals. 

In  imusual  circumstances,  the  Board 
may  extend  the  time  limits  for  response 
to  either  an  initial  request  or  an  appeal. 
The  time  extension  is  set  in  5  U.S.C. 
552(a)(6)  as  10  working  days.  These  10 
days  may  be  used  either  for  the  initial  or 
appeallate  reviews,  or  both,  but  the  total 
extension  for  either  or  both  may  not 
exceed  10  working  days.  "Unusual 
circumstances"  means:  (i)  The  need  to 
search  for  and  collect  the  requested 
records  from  field  facilities  or  other 
estabhshments  that  are  separate  from 
the  office  processing  the  request;  (ii)  the 
need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
demanded  in  a  single  request;  or  (iii)  the 
need  for  consultation  with  others  at  the 
Board  or  with  another  agency  having 
substantial  interest  in  the  determination 
of  the  request. 

If  the  Board  fails  to  meet  the  time 
deadlines,  including  any  extension,  it 
will  notify  the  requester  of  the  delay  and 
the  reason.  Such  notice  does  not  affect 
the  requester's  legal  rights  of  judicial 
review  under  the  FOIA.  The  Board  will 
continue  to  process  the  request  as 
quickly  as  possible  and  will  send  out  the 
determination  in  the  usual  manner. 

To  faciliate  the  processing  of  requests 
for  information,  provisions  have  been 
added  regarding  the  contents  of 
requests,  the  treatment  of  defective 


requests,  and  oral  requests,  9  261.9(a), 
the  priority  of  responses  to  requests  and 
the  referral  of  requests  to  other 
agencies,  S  2ei.9(b),  and  the 
consequences  of  failure  to  comply  with 
applicable  time  limits,  §  261.9(e). 
Section  261.10  provides  for  the 
schedule  of  fees  and  the  procedures  for 
requesting  a  waiver  of  the  fees.  This 
section  has  been  previously  published 
for  comment  and  is  expected  to  go  into 
final  effect  in  late  April  1987.  Prior  to 
publication  of  final  rules  pursuant  to  this 
notice,  it  will  be  designated  \  261.8  of 
the  Board's  current  Rules  Regarding 
Availability  of  Information.  It  is 
proposed  herein  that  the  section  will  be 
renumbered  as  §  261.10  in  this  proposed 
revision  of  the  Rules.  The  fees  are 
required  to  reflect  the  Board's  direct 
costi  of  search,  duplication  and  review. 
These  fees  are  set  forth  in  Appendix  A. 
Under  the  Freedom  of  Information 
Refonn  Act,  requesters  are  classified 
into  four  different  categories  for  fee 
assessment  purposes:  commercial  use 
requesters;  educational  and 
noncommercial  scientific  institutions; 
representatives  of  the  news  media;  and 
all  other  requesters. 

Commercial  use  requesters — A 
commercial  use  request  is  defined  as  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  is  related  to  commerce,  trade  or 
profit  as  these  phrases  are  commonly 
known  or  have  been  interpreted  by  the 
courts  in  the  context  of  the  FOIA.  When 
the  Board  receives  a  request  for 
documents  appearing  to  be  for 
commercial  use,  fees  will  be  assessed 
for  tfie  total  search  time,  review  time, 
and  all  duplication  of  the  documents. 
Requesters  should  note  that  the  Board 
may  assess  fees  for  the  search  for  and 
review  of  documents  even  if  no 
documents  are  ultimately  released.  If  the 
request  for  documents  primarily  serves 
the  commercial  interest  of  the  requester, 
the  Board  may,  but  is  not  required  to, 
consider  a  request  for  waiver  or 
reduction  of  fees  based  on  an  assertion 
that  disclosure  would  be  In  the  public 
interest.  The  procedures  for  requesting  a 
waiver  of  fees  are  set  forth  in 
§  281.10(h). 

Educational  and  noncommercial 
scientific  institution  requesters — An 
"educational  institution"  is  defined  as 
an  accredited  institution  of  higher 
learning  engaged  in  scholarly  research. 
A  "noncommercial  scientific  institution" 
is  defined  as  an  independent  non-profit 
institution  whose  piupose  is  to  conduct 
scientific  research.  The  Board  will 
provide  documents  to  requesters  in  this 
category  for  the  cost  of  duplication  only, 
excluding  charges  for  the  first  100  pages. 
To  be  eligible  for  this  reduction  in  fees, 


the  requester  must  show  that  the  request 
is  being  made  under  the  auspices  of  a 
qualifying  institution  and  that  the 
records  are  not  sought  for  a  commercial 
use,  but  are  in  furtherance  of  scholarly 
or  scientific  research.  To  be  eligible  for 
free  search  time,  the  requester  must 
reasonably  describe  the  records  sought. 
Representatives  of  the  news  media — 
This  term  is  defined  as  any 
representative  of  established  news 
media  outlets,  i.e.,  any  organization  such 
as  a  television  or  radio  station,  or  a 
newspaper  or  magazine  of  general 
circulation,  or  a  person  working  for  an 
organization  which  regularly  publishes 
information  for  dissemination  to  the 
general  public  whether  electronically  or 
in  print.  "Freelance"  journalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  The  Board 
will  provide  docimients  to  requesters  in 
this  category  for  the  cost  of  duplication 
only,  exduding  charges  for  the  first  100 
pages.  To  be  eUgible  for  free  search 
time,  the  requester  must  reasonably 
describe  the  records  sought. 

All  other  requesters — The  Board  will 
assess  fees  for  search  and  duplication  to 
all  requesters  who  do  not  fit  in  the 
above  categories,  except  that  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  search  time  will  be 
furnished  without  charge. 

To  prevent  abuse  of  the  provision 
granting  100  pages  of  duplication  and 
two  hours  of  search  time  free  of  charge, 
this  rule  includes  the  section  of  the 
proposed  OMB  guidelines  permitting 
aggregation  of  requests  that  are 
reasonably  believed  to  have  been 
broken  down  to  evade  fees. 

Section  261.10(g)  provides  that  the 
Board  may  require  advance  payment  of 
fees  if  the  total  fees  are  estimated  to 
exceed  $250,  or  where  a  requester  has 
previously  failed  to  make  timely 
payment  of  fees  due.  This  subpart  also 
includes  the  section  of  the  proposed 
OMB  guidelines  permitting  interest  to  be 
charged  on  fees  over  30  days  past  due  at 
the  rate  prescribed  in  31  U.S.C  3717  for 
an  outstanding  debt  on  a  U.S. 
Government  claim.  This  rate  is  set 
annually  by  the  Secretary  of  the 
Treasury  equal  to  the  average  12-month 
investment  rate  on  Treasury  tax  and 
loan  accounts. 

C  Subpart  C — Confidential  Information 
Made  Available  to  Supervised 
Institutions,  Bank  Supervisory  Agencies. 
Law  Enforcement  Agencies,  and  Others 

This  Subpart  sets  forth  the 
circumstances  and  conditions  under 
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which  confidential  information  may  be 
made  available  to  federal  and  state 
agencies  and  to  others.  The  procedures 
in  this  Subpart  address  the  Board's 
general  authority  over  its  records  under 
the  Federal  Reserve  Act.  but  these 
procedures  are  without  prejudice  to  the 
right  of  any  person  to  invoke  the  FOIA 
procedures  set  out  in  Subpart  B. 

Section  261.11  generally  provides  that 
reports  of  examination  and  inspection 
and  confidential  supervisory 
information  may  be  disclosed  to  federal 
and  state  financial  institutions 
supervisory  agencies,  such  as  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the 
Federal  Home  Loan  Bank  Board,  and  the 
various  state  banking  departments  and 
commissions. 

Section  261.11(b)  provides  that  the 
Board  may  determine  that  reports  of 
examination  or  inspection  may  be 
disclosed  by  designated  members  of  the 
staff  on  a  routine  basis  for  purposes 
determined  by  the  Board.  For  example, 
disclosures  by  the  Director  of  the 
Divisions  of  Banking  Supervision  and 
Regulation  have  been  authorized  to  be 
made  of  transfer  agent  reports  of 
examination  pursuant  to  section  17(c)(3) 
of  the  Securities  and  Exchange  Act  (12 
CFR  265.2(c)  (25)).  of  informaUon 
acquired  pursuant  to  Parts  207,  220,  221, 
and  224  of  Title  12,  Code  of  Federal 
RegulaUons  (12  CFR  265.2(c){20)).  and  of 
certain  information  regarding  possible 
violations  of  law  pursuant  to  section 
3004(b)  of  the  Employee  Retirement 
Income  Security  Act  (12  CFR 
265.2(c)(31)). 

Section  261.11(c)  authorizes  the 
Director  of  the  Board's  Division  of 
Banking  Supervision  and  Regulation  to 
provide  copies  of  the  Board's  reports  of 
examination  and  inspection  to  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation  and  the 
Federal  Home  Loan  Bank  Board.  The 
addition  of  the  Federal  Home  Loan  Bank 
Board  has  been  made  as  a  consequence 
of  the  greater  frequency  of  cross- 
industry  acquisitions  and  the  resulting 
need  for  exchange  of  information  among 
supervisory  agencies. 

Section  261.11(d)(1)  authorizes  the 
Director  of  the  Board's  Division  of 
Banking  Supervision  and  Regulation  and 
the  Federal  Reserve  Banks  to  provide 
reports  of  examination  and  other 
appropriate  information  concerning 
state  member  banks  and  bank  holding 
companies  to  state  financial  institutions 
supervisory  authorities  having  general 
supervisory  authority  over  such  state 
member  banks  and  bank  holding 
companies. 

Section  261.11(d)(2)  authorizes  the 
Director  of  the  Board's  Division  of 


Banking  Supervision  and  Regulation  or 
the  Federal  Reserve  Banks  to  provide 
reports  of  examination  and  reports  of 
inspection  of  banks,  companies,  or  their 
affiliates  or  subsidiaries  to  state 
financial  institutions  supervisory 
authorities  which  do  not  have  general 
supervisory  authority  over  such  banks, 
companies,  or  their  affihates  or 
subsidiaries  under  certain 
circumstances.  Under  the  Board's 
current  regulation,  such  a  release  may 
be  made  only  upon  the  Board's 
approvaL  The  new  regulation  would 
permit  such  release  where  the  reports 
and  other  information  concern  banks, 
companies,  or  their  subsidiaries  or 
affiliates  which  are  not  subject  to  the 
general  supervisory  authority  of  the 
requesting  state  agency,  provided  that 
the  examined  institutions  have  applied 
to  acquire  or  have  acquired  financial 
institutions  which  are  subject  to  the 
general  supervisory  authority  of  the 
requesting  state  agency.  The  amendment 
would  facilitate  review  by  state 
financial  institutions  supervisory 
authorities  of  apphcations  by  out-of- 
state  financial  organizations  to  acquire 
financial  institutions  subject  to  the 
general  supervision  of  the  requesting 
state  agency,  and  also  facilitate  the 
continual  supervision  of  such  financial 
institutions  by  state  financial 
institutions  supervisory  authorities.  The 
amendment  confirms  procedures 
adopted  last  year  by  the  Board  and  the 
Federal  Financial  Institutions 
Examination  Council. 

Section  261.11(f)  sets  forth  the 
conditions  under  which  another  bank 
supervisory  authority  may  inspect  a 
Confidential  Report  of  Condition  of  a 
foreign  banking  organization. 

Section  261.12  sets  forth  the 
procedures  for  making  confidential 
documents  or  information  of  the  Board 
available  to  law  enforcement  agencies 
for  use  where  necessary  in  the 
performance  of  official  duties.  This 
section  expands  the  authority  of  the 
General  Counsel,  under  delegated 
authority,  to  provide  confidential 
information  to  law  enforcement 
agencies.  The  current  rule,  S  261.6(b)(1), 
only  permits  the  General  Counsel  to 
release  confidential  information  to 
agencies  of  the  United  States  for  use 
where  necessary  in  the  performance  of 
their  official  duties,  and  prohibits 
disclosure  of  the  information  by  that 
agency  to  any  other  person. 

The  proposed  rule  would  give  the 
General  Counsel  delegated  authority  to 
release,  upon  request,  confidential 
Board  information,  including  but  not 
limited  to  reports  of  examination  and 
inspection,  to  federal  and  state  law 
enforcement  agencies  and  properly 


accredited  foreign  law  enforcement 
agencies  under  certain  circumstances. 
The  law  enforcement  agency  must  show 
that  the  information  is  needed  in 
connection  with  a  formal  investigation 
or  other  official  duties  of  that  agency, 
and  must  give  satisfactory  assurances  of 
confidentiality. 

This  change  is  proposed  to  increase 
the  speed  and  efficiency  of  the  Board's 
response  to  legitimate  law  enforcement 
agency  requests,  by  defining  the 
standards  and  procedures  that  govern 
such  requests,  and  to  include  other  than 
federal  agencies  in  the  class  of  agencies 
that  are  eligible  to  request  information. 
The  Board  has  had  some  experience 
with  requests  from  state  law 
enforcement  agencies  and  deems  it 
appropriate  to  delegate  the  authority  to 
respond  to  these  requests  to  the  General 
Counsel.  In  determining  whether  to 
release  the  documents  to  the  law 
enforcement  agency,  the  General 
Counsel  will  consider  the  law 
enforcement  purpose  of  the  request  for 
documents  and  their  availability 
elsewhere  (such  as  from  the  institution 
at  issue  in  the  investigation).  The 
General  Counsel  will  require  a 
commitment  not  to  disclose  the 
information  to  any  other  entity  without 
the  prior  written  permission  of  the  Board 
or  its  General  Counsel,  and  may  also 
impose  whatever  additional  conditions 
deemed  necessary  to  protect  the 
confidentiality  of  the  information  or  to 
insure  compliance  with  applicable  laws 
or  regulations.  In  the  case  of  federal  and 
state  grand  juries,  criminal  trial  and 
administrative  subpoenas,  the  General 
Counsel  will  review  the  subpoenas  and 
may  approve  release  of  information 
pursuant  to  the  subpoenas  with 
appropriate  limitations  to  protect  the 
confidentiahty  of  the  information 
released. 

Section  261.13  provides  that  the 
General  Counsel  may  act  on  requests  for 
access  to  confidential  information  that 
relate  to  private  civil  litigation,  and  also 
addresses  the  release  of  confidential 
supervisory  information  by  an  examined 
institution  to  appropriate  agents  of  that 
institution. 

A  person  seeking  confidential 
information  of  the  Board  (including,  but 
not  limited  to,  reports  of  examination  or 
inspection)  for  use  in  private  civil 
htigation  must  exhaust  all 
administrative  remedies  for  access  to 
the  information  prior  to  obtaining  a 
subpoena  for  the  documents.  This 
section  sets  forth  the  administrative 
procedure  for  requesting  access  to  such 
information  in  such  circiunstances. 
Accordingly,  the  person  should  request 
access  to  confidential  information  from 
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the  General  Counsel  at  least  45  days 
prior  to  the  time  access  is  desired.  The 
Board  has  delegated  to  the  General 
Counsel  the  authority  to  act  on  such 
requests.  As  a  general  matter,  however, 
the  Board  believes  that  litigants  should 
address  their  discovery  requests 
primarily  to  records  of  the  examined 
institution  rather  than  to  confidential 
records  of  the  Board.  Accordingly, 
§  261.13(b)(2)  requires  the  General 
Counsel  to  fmd  compelling 
circumstances  before  approving  any 
such  requests. 

It  is  the  Board's  long-standing  policy 
that  reports  of  examination  and 
materials  derived  therefrom  are 
confidential  and  privileged  and  should 
not  be  discovered  except  in  the  most 
compelling  circumstances.  Reports  of 
examination  are  used  by  the  Board  as 
an  aid  in  carrying  out  its  important 
responsibility  to  maintain  the  safety  and 
soundness  of  the  banking  system  by 
detecting  and  correcting  unsafe 
practices  and  violations  of  law.  The 
confidentiality  of  «"uch  reports  is  crucial 
to  the  effectiveness  of  the  examination 
process.  To  the  extent  that  bank  officers 
become  reluctant  to  discuss  their 
institutions'  affairs  with  the  Federal 
Reserve's  examiners,  the  ability  of  the 
Federal  Reserve  to  detect  violations  of 
law  and  other  supervisory  problems  and 
to  correct  such  problems  in  a  timely 
manner  would  be  impaired.  Similarly,  it 
is  important  that  the  Board's  examiners 
be  absolutely  candid  in  their  reports  to 
the  Board.  Nothing  is  more  likely  to  chill 
such  candor  than  knowledge  that 
persons  foreign  to  the  examination 
process  may  gain  access  to  these 
reports. 

As  a  result,  the  Board  believes  that 
litigants  desiring  access  to  confidential 
information  concerning  the  affairs  of  a 
bank  or  bank  holding  company  should 
focus  on  discovery  of  the  institution's 
own  records  rather  than  seeking 
discovery  of  the  Board's  reports  of 
examination.  On  numerous  occasions. 
Congress  and  the  courts  have  affirmed 
the  Board's  view  that  reports  of 
examination  are  confidential  and 
privileged.  See,  e.g.,  United  States  v. 
Provident  National  Bank.  41  F.R.D.  209 
(E.D.  Pa.  1966);  Gregory  v.  FDIC.  631 
F.2d  896  (D.C.  Cir.  1980). 

Under  S  261.13(d)(2)  any  financial 
institution  possessing  a  report  of 
examination  or  inspection  provided  to  it 
by  its  Federal  Reserve  Bank  subsequent 
to  an  examination  may  disclose  the 
report  to  its  parent  bank  holding 
company  without  prior  permission  of  the 
Board  if  the  parent  agrees  in  writing  to 
preserve  the  confidentiality  of  the 
report. 


Under  i  261.13(d)(3)  an  examined 
financial  institution  that  has  lawfully 
obtakied  a  report  of  its  examination  or 
inspection  may  disclose,  under  certain      , 
conditions,  such  reports  or  portions 
thereof  to  appropriate  agents  of  the 
institution.  The  conditions  under  which 
this  information  may  be  provided  are 
that  (1)  prior  to  such  disclosure  the 
financial  institution  shall  consult  with 
the  appropriate  Federal  Reserve  Bank 
regarding  the  qualification  of  the  agent 
unda-  this  section:  (2)  the  information  is 
necessary  to  the  performance  of 
specifically  identified  responsibilities  of 
the  agent;  (3)  the  documents  are 
reviewed  on  the  premises  of  the 
examined  institution;  (4)  prior  to  review, 
the  agent  agrees  in  writing  to  preserve 
the  confidentiality  of  the  reports  and 
any  information  contained  in  the 
reports;  and  (5)  the  agent  agrees  in 
writing  not  to  disclose  any  confidential 
Board  information,  including  for 
purposes  of  any  trial,  without  first 
obtaining  approval  of  the  Board's 
General  Counsel. 

It  should  be  noted  that  reports  of 
examination  and  inspection  are  not 
substitutes  for  audit  reports  prepared  by 
independent  certified  public 
accountants,  and  the  Board's  examiners 
do  not  generally  follow  audit  procedures 
in  preparing  the  reports.  Accordingly, 
persons  are  cautioned  not  to  rely  on 
these  reports  in  lieu  of  a  full  and 
reasonable  self-inspection  or  audit  of 
the  Bnancial  institution's  own  records. 

Section  261.14  gives  the  procedures  to 
be  followed  when  a  person  having 
confidential  Board  documents  is  served 
with  a  subpoena,  order  or  other  judicial 
or  administrative  process  requiring  his 
personal  attendance  as  witness  or 
production  of  the  documents,  llie  only 
amendment  to  this  provision  is  that  it  is 
expanded  to  include  administrative 
subpoenas  and  orders  as  well  as  judicial 
subpoenas  and  orders,  and  the  change 
from  Secretary  to  General  Counsel  as 
the  person  to  be  notified  of  such  service 
of  process. 

D.  Subpart  D — ^Requests  for  Confidential 
Treatment 

Subpart  D  is  a  new  section  in  the 
Rules  Regarding  Availability  of 
Information.  It  provides  procedures  for  a 
person  submitting  information  or 
documents  to  the  Board  ("submitter")  to 
request  confidential  treatment  for  all  or 
part  of  those  documents. 

Under  S  261.16  a  submitter  desiring 
confidential  treatment  for  documents  or 
information  being  submitted  must 
request  confidentiality  at  the  time  they 
are  submitted.  This  request  for 
confidential  treatment  must  give  a  legal 
basis,  with  supporting  facts  and 


arguments,  for  providing  confidentiality. 
The  submitter  must  also  separate 
material  for  which  confidentiality  is 
^being  requested  from  other  material  and 
clearly  marie  it  "Confidential." 

The  Board  will  consider  any  requests 
for  confidentiality  at  such  time  as  a 
request  for  access  to  those  documents 
are  made.  The  Board  (or  Reserve  Bank 
or  its  staCf)  may  also  act  on  the  request ' 
for  confidentiality  prior  to  any  request 
for  access.  It  is  current  practice  for 
Reserve  Banks  to  review  applications 
under  the  Bank  Holding  Company  at  the 
time  they  are  received  to  separate  those 
parts  that  will  be  accorded  confidential 
treatment  from  the  publicly  available 
portion  of  the  apphcation. 

Section  261.17  sets  forth  special 
procedures  for  handUng  requests  for 
confidentiality  under  subsection  (b)(4)  of 
FOIA  (5  U.S.C.  552(b)(4)),  for  material 
believed  to  contain  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  privileged  and 
confidential."  Under  this  section,  when 
a  request  is  filed  for  information  for 
which  the  submitter  has  requested  (b)(4) 
protection,  the  Board  may  notify  the 
submitter  of  the  request  for  access, 
except  in  the  situation  specified  in 
S  261.17(d).  At  the  same  time  the  Board 
will  notify  the  requester  that  the  request 
is  subject  to  the  provisions  of  this 
section.  The  submitter  will  have  up  to 
ten  working  days  in  which  to  file  written 
objections  to  the  disclosure  of  the 
requested  information.  Any  such 
objections  filed  will  be  considered  by 
the  Secretary  when  making  the 
determination  regarding  disclosure  of 
the  informatioiL  The  Secretary's 
determination  will  be  communicated  to 
both  the  requester  and  submitter  on  the 
date  the  determination  is  made.  If  the 
determination  is  to  release  the 
information,  and  the  submitter  had  filed 
objections  to  such  disclosure,  the  actual 
release  of  the  documents  will  be 
delayed  for  up  to  ten  additional  working 
days  after  the  date  of  such 
determination.  Should  the  submitter  of 
such  information  sue  to  restrain 
disclosure,  or  a  requester  whose  request 
has  been  denied  should  sue  to  compel 
disclosure,  the  Secretary  will  promptly 
notify  the  other  party  of  the  lawsuit. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  No. 
96-354,  5  U.S.C.  601  et  seq.).  the  Board 
certifies  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendment  is  a 
change  to  agency  procedures  and 
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practice  and  does  not  have  a  particular 
effect  on  small  entities. 

List  of  Subjects  in  12  CFR  Part  261 

Freedom  of  Information  Act,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  9  of  the  Federal  Reserve 
Act  (12  U.S.C.  321  et  seq.)  and  under 
section  5  of  the  Bank  Holding  Company 
(12  U.S.C.  1844)  to  exercise  general 
supervision  of  and  to  examine  state 
member  banks  and  bank  holding 
companies,  and  section  11  (k)  of  the 
Federal  Reserve  Act  (12  U.S.C.  248(k))  to 
delegate  functions  to  members  and 
employees  of  the  Board  and  to  the 
Reserve  Banks,  the  Board  proposes  to 
revise  its  Rules  Regarding  AvailabiLty 
of  Information,  12  CFR  Part  261,  as 
follows: 

PART  261— RULES  REGARDING 
AVAILABILITY  OF  INFORMATION 

Subpart  A— General  Provisions 

Sec. 

261.1  Authority,  purpose,  and  scope. 

261.2  Derinitions. 

261.3  Custodian  of  records;  certification; 
service;  alternative  authority. 

Subpart  B— Published  Information  and 
Records  Available  to  Public.  Procedures  for 
Requests 

261.5  Published  information. 

261.6  Records  available  to  public  upon 
request. 

261.7  Deferred  availability  of  certain 
information. 

281.8  Exemptions  from  disclosure. 

261.9  Procedures  for  making  requests  for 
identiHable  records;  processing  of 
requests;  appellate  review  of  denial  of 
request:  time  extensions. 

261.10  Fee  schedules;  waiver  of  fees. 

Subpart  C— Confidential  Information  Made 
Availat>le  to  Supervised  Institutions, 
Rnarwial  Irtstitutlon  Supervisory  Agencies, 
Law  Enforcement  Agencies,  and  Others  In 
Certain  Circumstances 

261.11  Conndentiai  information  made 
available  to  supervised  institutions  and 
financial  institutions  supervisory 
agencies. 

261.12  Confidential  information  made 
available  to  law  enforcement  agencies 
and  other  nonfmancial  institutions 
supervisory  agencies. 

261.13  Other  disclosure  of  confidential 
information. 

261.14  Subpoenas,  orders  compelling 
production,  and  other  process. 

Subpart  D— Requests  for  Confidential 
Treatment 

261.15  Scope  of  subpart. 

281.16  Submission  and  form  of  request  for 
confidential  treatment;  action  on  request. 

261 .17  Confidential  commercial  or  financial 
information. 
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Authority:  5  U.S.C  552, 12  U.S.C  248(k), 
321,  and  1844. 

Subpart  A— General  Provisions 

S  261.1    Auttiority,  pwpose,  and  scope. 

(a)  Authority.  Tliis  Part  is  issued  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  "Board")  pursuant 
to  12  U.S.C.  248(i)  and  (k)  and  5  U.S.C. 
552. 

(b)  Purpose.  This  Part  sets  forth  the 
kinds  of  information  made  available  to 
the  public  and  the  rules  of  procedure  for 
obtaining  documents  and  records  as 
well  as  the  rules  of  procedure  with 
respect  to  confidential  information. 

(c)  Scope.  (1)  Subpart  A  contains 
general  provisions  and  definitions  of 
terms  used  in  this  regulation. 

(2)  Subpart  B  implements  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
explains: 

(i)  The  kinds  of  information  the  Board 
regularly  publishes; 

(ii)  The  types  of  records  made 
available  to  the  public  upon  request; 

(iii)  The  kinds  of  information  exempt 
from  disclosure  or  subject  to  deferred 
availabihty;  and 

(iv)  The  procedures  for  obtaining 
information  and  for  processing 
information  requests. 

(3)  Subpart  C  sets  forth: 

(i)  The  kinds  of  confidential 
information  made  available  to 
supervised  institutions,  supervisory 
agencies,  law  enforcement  agencies,  and 
others  in  certain  circumstances; 

(ii)  The  procedures  for  disclosure; 

(iii)  The  procedures  for  processing  law 
enforcement  requests;  and 

(iv)  The  procedures  with  respect  to 
subpoenas,  orders  compelling 
production,  and  other  process. 

(4)  Subpart  D  contains  the  procedures 
relating  to  requests  for  confidential 
treatment  of  documents  and 
information. 

§261.2    Definitions. 

For  purposes  of  this  regulation: 

(a)  "Board's  official  files"  means  the 
Board's  central  records. 

(b)  "Confidential  supervisory 
information"  means  cease  and  desist 
orders,  suspension  or  removal  orders,  or 
other  orders  or  actions  under  the 
Financial  Institutions  Supervisory  Act  of 
1966.  the  Bank  Holding  Company  Act  of 
1956,  as  amended,  or  ^e  Federal 
Reserve  Act  of  1913,  as  amended,  and 
reports  of  examination  and  inspection, 
and  confidential  operating  and  condition 
reports  and  any  information  derived 
from,  related  to,  or  contained  therein. 
"Confidential  supervisory  information" 
may  consist  of  documents  prepared  by, 
on  behalf  of,  or  for  the  use  of  fiie  Board, 


a  Reserve  Bank,  a  Federal  or  state 
financial  institutions  supervisory 
agency,  or  a  bank  or  bank  holding 
company. 

(c)  "Information  of  the  Board"  means 
all  information  coming  into  the 
possession  of  the  Board,  any  Board 
member,  any  Federal  Reserve  Bank,  or 
any  officer,  employee,  or  agent  of  the 
Board  or  of  any  Federal  Reserve  Bank, 
in  the  performance  of  functions  for  or  on 
behalf  of  the  Board,  including  functions 
delegated  by  the  Board  pursuant  to  Part 
265  of  this  Chapter. 

(d)(1)  "Records  of  the  Board"  includes 
applications,  rules,  statements,  opinions, 
orders,  memoranda,  letters,  reports, 
accounts,  and  other  written  material,  as 
well  as  magnetic  tapes,  computer 
printouts  of  information  obtained 
through  use  of  existing  computer 
programs,  maps,  photographs,  and  other 
materials  in  nonwritten  or  machine 
readable  form  that  contains  information 
of  the  Board  and  that: 

(i)  Constitute  part  of  the  Board's 
official  files;  or 

(ii)  Are  maintained  for  administrative 
reasons  in  the  regular  course  of  business 
in  official  files  in  any  division  or  office 
of  the  Board  or  any  Federal  Reserve 
Bank  in  connection  with  the  transaction 
of  any  official  business. 

(2)  "Records  of  the  Board"  does  not 
include: 

(i)  Handwritten  notes;  personal  files 
of  Board  members  and  employees; 
tangible  exhibits,  formulas,  designs,  or 
other  items  of  valuable  intellectual 
property;  extra  copies  of  documents  and 
library  and  museum  materials  kept 
solely  for  reference  or  exhibition 
purposes;  unaltered  publications 
otherwise  available  to  the  public  in 
Board  publications,  libraries,  or 
established  distribution  systems; 

(ii)  Documents,  including  lists,  and 
other  material  not  in  existence  or  in  the 
Board's  possession  or  control  on  the 
date  a  request  for  records  is  received; 

(iii)  Documents  no  longer  in  the 
possession  of  the  Board  which  have 
been  disposed  of  in  accordance  with 
law; 

(iv)  Copies  of  transcripts  provided  to 
the  Board  under  any  reporting  service 
contract  and  that  may  be  obtained 
directly  from  the  contractor 

(v)  Documents  of  other  agencies  made 
available  to  the  Board  on  a  confidential 
basis  by  such  agencies; 

(vi)  Documents  that  are  not  the 
property  of  the  Board  and  which  have 
been  made  available  to  the  Board  on  a 
temporary  or  otherwise  limited  basis 
with  its  consent. 

(e)  "Report  of  examination"  means  the 
report  prepared  by  the  Board  conneming 
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its  examination  of  a  state  member  bank 
of  the  Federal  Reserve  System,  and 
includes  reports  of  inspection  of  bank 
holding  companies,  U.S.  branch  or 
agency  of  a  foreign  bank,  and  other 
institutions  examined  by  the  Federal 
Reserve  System.  Such  reports  of 
examination  may  be  prepared  either 
solely  by  the  Board  or  jointly  by  the 
Board  and  an  appropriate  state  bank 
supervisory  agency.  "Reports  of 
examination"  may  include  reports  of 
examination  of  other  financial 
institutions  prepared  and  provided  to 
the  Federal  Reserve  System  by  other 
federal  and  state  financial  institution 
supervisory  agencies. 

(f)  "Report  of  inspection"  means  the 
report  prepared  by  the  Board  concerning 
its  inspection  of  a  bank  holding 
company  and  its  bank  and  nonbank 
subsidiaries. 

(g][l]  "Search"  means  a  reasonable 
search  of  the  Board's  official  files  and 
any  other  files  containing  Board  records 
as  seem  reasonable  likely  in  the 
particular  circumstances  to  contain 
docimients  of  the  kind  requested. 
Searches  may  be  done  manually  or  by 
computer  using  existing  programming. 
For  purposes  of  computing  fees  under 
§  261.10  of  this  regulation,  search  time 
includes  all  time  spent  looking  for 
material  that  is  responsive  to  a  request, 
including  line-by-line  identification  of 
material  within  documents.  Such 
activity  is  distinct  from  "review"  of 
material  to  determine  whether  the 
material  is  exempt  from  disclosure. 

(2)  "Search"  does  not  mean  or  include: 

(i)  Research; 

(ii)  Creation  of  any  information  or 
data  retrieval  program  or  system; 

(iii)  Extensive  modification  of  an 
existing  program  or  system; 

(iv)  Creation  of  any  document,  or  any 
other  activity  that  involves  creative 
processes  rather  than  simply  retrieval  of 
existing  documents. 

§  26 1 .3    Custodian  rtcords;  certification; 
service;  aitematlve  autttority. 

(a)  Custodian  of  records.  The 
Secretary  of  the  Board  is  the  official 
custodian  of  all  records  of  the  Board, 
including  all  records  that  are  in  the 
possession  or  control  of  the  Board,  any 
Federal  Reserve  Bank,  or  any  employee 
thereof. 

(b)  Certification  of  record.  The 
Secretary  of  the  Board  may  certify  the 
authenticity  of  any  record  of  the  Board, 
or  of  any  copy  of  such  record,  for  any 
purpose,  and  for  or  before  any  duly 
constituted  federal  or  state  court, 
tribunal,  or  agency. 

(c)  Service  of  subpoenas  or  other 
process.  Subpoenas  or  other  judicial  or 
administrative  process  demanding 


access  to  records  of  the  Board  shall  be 
addressed  to  and  served  upon  the 
Secretary  of  the  Board  at  the  Board's 
offices  in  Washington,  DC  20S51. 

(d)  Alternative  authority.  (1) 
Secretary  of  the  Board  Any  action  or 
determination  required  or  permitted  by 
this  regulation  to  be  done  by  the 
Secretary  of  the  Board  may  be  done  by 
an  Associate  Secretary  or  other 
responsible  employee  of  the  Board  who 
has  been  duly  designated  for  this 
purpose  by  the  Secretary. 

(2)  General  Counsel  Any  action  or 
determination  required  or  permitted  by 
this  regulation  to  be  done  by  the 
General  Counsel  may,  in  the  General 
Counsel's  absence,  be  done  by  deputy  or 
associate  general  counsel  or  other 
attorney  of  the  Board's  Legal  Division 
who  has  been  duly  designated  for  this 
purpose  by  the  General  Counsel. 

(3)  Director  of  Banking  Supervision 
and  Regulation.  Any  action  or 
determination  required  or  permitted  by 
this  regulation  to  be  done  by  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation  may,  in  the 
Director's  absence,  be  done  by  the 
Deputy  Director  or  other  official  of  the 
Division  who  has  been  duly  designated 
for  this  purpose  by  the  Director. 

Subpart  B— Published  Information  and 
Records  Avanat>l«  To  Public, 
Procedures  for  Requests 

S  261J    Put>lished  informatioa 

(a)  Federal  Register.  The  Board 
publishes  in  the  Federal  Register  for  the 
guidance  of  the  public: 

(1)  Descriptions  of  the  Board's  central 
and  field  organization; 

(2)  Statements  of  the  general  course 
and  method  by  which  the  Board's 
functions  are  channeled  and 
determined,  including  the  nature  and 
requirements  of  procedures; 

(3)  Rules  of  procedure,  descriptions  of 
forms  available  and  the  place  at  which 
they  may  be  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  and  examinations; 

(4)  Substantive  rules  of  general 
applicability,  statements  of  general 
policy,  and  interpretations  of  general 
applicability; 

(5)  Every  amendment,  revision,  or 
repeal  of  the  foregoing; 

(6)  General  notices  of  proposed 
rulemaking: 

(7)  Notices  of  applications  received 
under  the  Bank  Holding  Company  Act  of 
1956  [12  U.S.C  1841  et  seq.)  and  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817); 

(8)  Notices  of  formal  public  hearings 
ordered  by  the  Board; 


(9)  Notices  identifying  the  Board's 
systems  of  records,  pursuant  to  5  U.S.C 
552a; 

(10)  Notices  of  all  Board  meetings, 
pursuant  to  5  U.S.C.  552b;  and 

(11)  Notices  of  agency  data  collection 
forms  being  reviewed  under  the 
Paperwori(  Reduction  Act  (5  U.S.C  3501 
et  seq.). 

(b)  Board's  reports  to  Congress — (1) 
Annual  report  under  Federal  Reserve 
Act.  The  Board's  aimual  report  to 
Congress  pursuant  to  the  Federal 
Reserve  Act  (12  U.S.C.  247),  which  is 
made  pubbc  upon  its  submission  to 
Congress,  contains  a  full  account  of  the 
Board's  operations  during  the  year,  an 
economic  review  of  the  year,  and 
legislative  recommendations  to 
Congress.  The  report  includes: 

(i)  A  complete  record  of  the  policy 
actions  taken  by  the  Board  and  the 
Federal  Open  Market  Committee, 
showing  the  votes  taken  and  the 
imderlying  reasons  (12  U.S.C.  247a]; 

(ii)  Material  pertaining  to 
administering  Board  functions  under  the 
Bank  Holding  Company  Act  of  1956  (12 
U.S.C.  1843(c)  and  1844(d)); 

(iii)  Material  pertaining  to  bank 
mergers  approved  by  the  Board  under 
section  16(c)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(c)(9));  and 

(iv)  Reports  required  by  section  114  of 
the  Truth  in  Lending  Act  (15  U.S.C. 
1613);  section  602  of  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)(14)); 
section  121  of  the  Securities  and 
Exchange  Act  (15  U.S.C.  78w(b));  section 
707  of  the  Equal  Credit  Opportimity  Act 
(15  U.S.C.  1891f):  section  18  of  the 
Federal  Trade  Commission 
Improvement  Act  (12  U.S.C.  57a(f)(5)); 
section  918  of  the  Electronic  Funds 
Transfer  Act  (15  U.S.C.  1693p):  section 
805  of  the  Community  Reinvestment  Act 
(12  U.S.C  2904):  the  Securities  Act 
Amendments  of  1975  (15  U.S.C  78w): 
and  section  3(h)  of  the  International 
Banking  Act  of  1978,  Pub.  L  95-369. 
(2)  Reports  under  other  Acts.  The 
Board  also  reports  to  Congress  annually, 
or  at  more  frequent  intervals,  under 
certain  Acts  of  Congress,  including  but 
not  limited  to  the  Freedom  of 
Information  Act  (5  U.S.C  552(d));  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(i));  and  the  Full  Employment 
and  Balanced  Growth  Act  of  1978  (12 
U.S.C  225a),  concerning  the 
administration  of  its  functions  under 
each  of  these  acts. 

(c)  Federal  Reserve  Bulletin — (1) 
Contents.  In  the  Federal  Reserve 
Bulletin,  which  is  issued  monthly,  the 
Board  publishes: 

(i)  Economic  and  statistical 
information; 
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(ii)  Articles  on  subjects  of  economic 
interest  or  relating  to  Board  activities; 

(iii)  Regulations; 

(iv)  Statements  of  general  policy: 

(v)  Interpretations  of  laws  and 
regulations  of  general  interest  to  the 
public; 

(vi)  Notices  of  Board  action  on  certain 
types  of  applications;  and 

(vii)  Board  orders  and  accompanying 
statements  on  certain  types  of 
adjudications. 

(2)  Advanced  release  of  information. 
Some  material  published  in  die  Bulletin 
is  released  in  advance  of  publication, 
including  certain  regulations, 
interpretations,  orders  and  opinions,  and 
the  Board's  index  of  industrial 
production  and  other  statistical  series. 

(d)  Other  published  information — (1) 
Statements  of  financial  condition.  As 
required  by  section  11(a)  of  the  Federal 
Reserve  Act  {12  U.S.C  248(a)).  the  Board 
issues  weekly  a  statement  showing  the 
condition  of  each  Federal  Reserve  Bank 
and  a  consohdated  statement  of  the 
condition  of  all  Federal  Reserve  Banks. 

(2)  Index  of  applications.  The  Board 
also  issues  weekly  an  index  of  the 
applications  received  and  the  actions 
taken  on  such  applications,  as  well  as 
other  matters  issued,  adopted,  or 
promulgated  by  the  Board. 

(3)  Statement  of  changes  in  bank 
structure.  In  addition,  the  Board  issues 
weekly  a  statement  showing  changes  in 
the  structure  of  the  banking  industry 
resulting  from  mergers  and  the 
establishment  of  branches. 

(4)  Press  releases.  The  Board 
frequently  issues  statements  to  the  press 
and  public  regarding  monetary  and 
credit  actions,  reguJatory  actions, 
actions  taken  on  certain  types  of 
applications,  and  other  matters.  Current 
press  releases  may  be  obtained  from  the 
Board's  PubUcations  Services  Section. 

(5)  Computer  tapes.  The  Board 
periodically  prepares  data  of  various 
kinds  on  computer  tapes,  which  are 
available  to  the  public  upon  request 
pursuant  to  a  current  schedule  of 
changes. 

(6)  Regulatory  Service.  The  Board 
published  The  Federal  Reserve 
Regulatory  Service,  which  is  a 
multivolume  looseleaf  service 
containing  statutes,  regulations, 
interpretations,  rulings,  staff  opinions, 
and  procedural  rules  under  which  the 
Board  operates.  Parts  of  the  Service  are 
also  published  as  separate  looseleaf 
handbooks  relating  to  Consumer  and 
Community  Affairs,  Monetary  Policy 
and  Reserve  Requirements,  and 
Securities  Credit  Transactions.  The 
Service  and  each  handbook  contain 
subject  and  citation  indexes,  are 


updated  monthly,  and  may  be 
subscribed  to  on  a  yearly  basis. 

(7)  Lists  of  Board  publications.  The 
Board's  PubUcations  Services  Section 
maintains  a  hst  of  Board  publications 
that  are  available  to  the  public.  In 
addition,  a  partial  list  of  important 
publications  is  published  in  the  Federal 
Reserve  Bulletin. 

(e)  Indexes  to  Board  actions.  (1)  The 
Board's  Freedom  of  Information  Office 
maintains  an  index  to  Board  actions 
which  provides  identifying  information 
about  any  matters  issued,  adopted,  and 
promulgated  by  the  Board  since  July  4. 
1967.  The  index  is  updated  weekly  and 
is  available  to  the  pubUc  on  microform. 
Copies  of  the  index  may  be  obtained 
upon  request  to  the  Secretary  of  the 
Board  subject  to  the  current  schedule  of 
changes,  as  described  in  S  261.10  of  this 
regulation. 

(2)  In  addition,  the  Board  pubUshes  a 
weekly  index,  as  described  in  paragraph 
(d)(2)  of  this  section,  which  provides 
identifying  information  on  a  current 
basis  about  matters  issued,  adopted, 
and  promulgated  by  the  Board.  The 
weekly  index  is  available  from  the 
Pubhcations  Services  Section  on  a 
subscription  or  a  single  issue  basis 
pursuant  to  a  current  schedule  of 
charges.  Back  issues  of  this  index  are 
available  from  the  Secretary  of  the 
Board  subject  to  the  schedule  of 
charges,  described  in  S  2ol.l0  of  this 
regulation. 

(f)  Obtaining  Board  publications.  All 
publications  issued  by  the  Board  may  be 
obtained  from  the  Publications  Services 
Section  of  the  Federal  Reserve  Board. 
20th  Street  and  Constitution  Ave.,  NW.. 
Washington.  DC  20551  (pedestrian 
entrance  is  on  C  Street  NW.),  including: 

(1)  Current  and  available  back  issues 
of  the  Board's  Annual  Report  to 
Congress  (copies  of  the  Board's  Annual 
Report  to  Congress  are  also  normally 
available  for  examination  at  each 
Federal  Reserve  Bank); 

(2)  Single,  current  and  available  back 
issues  of  the  Federal  Reserve  Bulletin 
which  may  be  obtained  at  the 
prescribed  rates  (any  individual  or 
group  may  subscribe  annually  to  the 
Bulletin  at  the  prescribed  rate). 

S  26U    Records  avallabto  to  put>nc  upon 
raqiMst 

(a)  Types  of  records  made  available. 
Subject  to  the  provisions  of  this 
regulation,  the  following  records  shall  be 
made  available  for  inspection  and 
copying  upon  request,  unless  they  were 
publish  promptly  and  made  available  for 
sale  or  without  charge: 

(1)  Orders  made  in  the  adjudication  of 
cases  and  final  opinions,  including 
concurring  and  dissenting  opinions,  and 


orders  and  opinions  issued  pursuant  to 
authority  delegated  by  the  Board; 

(2)  Interpretations  and  statements  of 
pohcy  adopted  by  the  Board  that  are  not 
published  in  the  Federal  Register 

(3)  Records  of  the  final  votes  of  Board 
members; 

(4)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public;  and 

(5)  Other  records  subject  to  disclosure 
pursuant  to  5  U.S.C  552. 

(b)  Exceptions  and  limitations — (1) 
Confidentiality. The  Board  may  delete 
identifying  details  from  any  record  to 
prevent  a  clearly  unwarranted  invasion 
of  personal  privacy  or  to  protect 
privileged  or  confidential  commercial  or 
financial  information.  The  Board  shall 
state  in  writing  the  reason  for  the 
deletion. 

(2)  Deferred  availability.  Availability 
of  information  in  any  record  may  be 
postponed,  as  provided  in  \  261.7  of  this 
regiilation. 

(3)  Exempt  records;  discretionary 
release.  Some  records  are  exempt  from 
disclosure  under  5  U.S.C.  552(b),  as 
described  in  {  26U  of  this  regulation. 
However,  except  where  disclosure  is 
expressly  prohibited  by  an  applicable 
statute,  regulations,  or  order,  die  Board 
may  release  records  that  are  exempt 
from  mandatory  disclosure  whenever 
the  Board  or  designated  Board  members, 
the  Secretary  of  the  Board,  the  General 
Counsel  of  the  Board,  the  Director  of  the 
Division  of  Banking  Supervision  and 
Regulation,  or  the  appropriate  Federal 
Reserve  Bank,  acting  pursuant  to  this 
part  or  Part  265  of  this  Title,  determines 
that  such  disclosure  would  be  in  the 
public  interest  In  no  event  shall  the 
release  of  information  that  has  been 
requested  for  com^nercial  solicitation 
purposes  be  considered  to  be  in  the 
pubUc  interest  unless  such  release  is 
specifically  authorized  by  the  persons 
named  in  the  records  to  be  released. 

(4)  Nonexempt  information.  Although 
the  Board  may  deny  access  to  portions 
of  a  record,  it  will  release  reasonably 
segregable  nonexempt  portions. 

(5)  Requests  for  applications  and 
reports.  The  Board  prelimintuily 
identifies  public  portions  of  most 
applications  and  reports  filed  in 
connection  with  its  supervision  of 
financial  institutions.  The  public 
portions  contain  information  that  may 
be  released  without  further  review.  The 
Board  will  consider  each  request  for 
these  applications  and  reports  to  be  a 
request  for  the  pubhc  portions  only, 
unless  the  requester  specifically  seeks 
access  to  the  entire  docimient. 

(6)  Disposal  of  records.  Nothing  in  this 
regulation  precludes  the  Board  from 


134? 


Register  /  Vol.  52.  No.  78  /  Thursday.  April  23.  1987  /  Proposed  Rules 


disposing  of  records  eligible  for  disposal 
in  the  normal  course  of  business  and  in 
accordance  with  applicable  law. 

(c)  How  to  obtain  access  to  records. 
Records  of  the  Board  subject  to  this 
section  are  available  for  inspection  and 
copying,  in  response  to  requests  for 
identiHable  records  pursuant  to  §  261.9 
of  this  regulation,  from  9:00  a.m.  to  5:00 
p.m.  weekdays,  at  the  Office  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551  (the  pedestrian  entrance  is  on 
C  Street.  NW.).  Indexes  of  Board  actions 
and  copies  of  selected  Board  records  are 
available  in  the  Freedom  of  Information 
Office  for  immediate  inspection  without 
a  request  or  other  prior  arrangements. 

(2)  The  Board  may  determine  that 
certain  classes  of  publicly  available 
filings  shall  be  made  available  for 
inspection  and  copying  only  at  the 
Federal  Reserve  Bank  where  those 
records  are  filed. 

(3)  The  publicly  available  portions  of 
Reports  of  Condition  and  Income  of 
individual  banks,  as  well  as  certain 
other  data  files  produced  by  the  Board, 
are  distributed  by  the  National 
Technical  Information  Service.  Requests 
for  these  public  reports  should  be 
addressed  to:  Sales  Office,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
(703)  487-4650. 

§  26 1 .7    Deferred  availability  of  certain 
Information. 

(a)  Information  subject  to  deferred 
availability.  Certain  types  of 
information  may  not  be  published  in  the 
Federal  Register  or  made  available  for 
inspection  and  copying  until  after  a 
period  of  time  the  Board  determines  to 
be  reasonably  necessary  to  avoid  the 
effects  described  in  paragraph  (b)  of  this 
section. 

(b)  Reasons  for  deferred  availability. 
Information  may  be  subject  to  deferred 
availability  of  deferred  publication 
because  earlier  disclosure  would: 

(1)  Interfere  with  accomplishing  the 
objectives  of  the  Board  in  the  discharge 
of  its  statutory  functions; 

(2)  Interfere  with  the  orderly  conduct 
of  the  foreign  affairs  of  the  United 
States; 

(3)  Permit  speculators  or  others  to 
gain  unfair  profits  or  other  unfair 
advantages  by  speculative  trading  in 
securities  or  otherwise; 

(4)  Result  in  unnecessary  or 
unwarranted  disturbances  in  the 
securities  markets; 

(5)  Interfere  with  the  orderly 
execution  of  the  objectives  or  policies  of 
other  Government  agencies;  or 


(6)  Impair  the  ability  to  negotiate  any 
contract  or  otherwise  harm  the 
commercial  or  financial  interests  of  the 
United  States,  the  Board,  any  Federal 
Reserve  Bank,  or  any  department  or 
agency  of  the  United  States. 

§  261.8    Exemptions  from  disclosure. 

(a)  Types  of  information  or  records 
that  are  exempt  from  disclosure.  The 
following  records  and  information  of  the 
Board  are  exempt  from  disclosure  under 
this  regulation: 

(1)  National  defense.  Any  information 
or  record  that  is: 

(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and  is 
in  fact  properly  classified  pursuant  to 
such  Executive  order  or 

(2)  Examination,  inspection, 
operating,  or  condition  reports,  and 
confidential;  supervisory  information. 

(i)  Any  matter  that  is  contained  in  or 
related  to  examination,  inspection, 
operating,  or  condition  reports  or 
confidential  supervisory  information 
prepared  by,  on  behalf  of,  or  for  the  use 
of  the  Board,  any  Federal  Reserve  Bank, 
or  any  federal  or  state  financial 
institution  supervisory  agency  that 
deems  such  documents  or  information 
confidential. 

(ii)  The  Board  may,  however, 
determine  that  certain  kinds  of 
operating  or  condition  reports  may,  for 
reasons  of  policy,  be  routinely  disclosed 
to  the  public  upon  request.  In  case,  no 
special  authorization  shall  be  required 
for  disclosure  of  the  reports  by  members 
of  the  Board's  staff;  and  there  shall  be 
no  limitation  on  the  use  of  the  reports  by 
members  of  the  public  receiving  them. 

(35  Trade  secrets;  commerical  or 
financial  information. 

(i)  Any  matter  that  is  a  trade  secret  or 
that  constitutes  commercial  or  financial 
information  obtained  from  a  person  and 
that  is  privileged  or  confidential. 

(ii)  The  Board  may.  however,  make 
any  information  furnished  in  confidence 
in  connection  with  an  application  for 
Board  approval  of  a  transaction 
available  to  the  pubhc  in  accordance 
witb  §  261.6  of  this  regulation,  and 
witkout  prior  notice  and  to  the  extent  it 
deems  necessary,  may  comment  on  such 
information  in  any  opinion  or  statement 
issued  to  the  public  in  connection  with  a 
Bo^d  action  to  which  such  information 
pertains. 

(4)  Records  or  information  compiled 
or  tow  enforcement  purposes.  Any 
records  or  information  complied  for  law 
enforcement  purposes,  to  the  extent 
permitted  under  5  U.S.C.  552b.  including 
information  relating  to  proceedings  for 


(i)  Issuing  cease-and-desist  orders, 
suspension  or  removal  orders,  or  other 
orders  or  actions  under  the  Financial 
Institutions  Supervisory  Act  of  1966,  the 
Bank  Holding  Company  Act  of  1956,  as 
amended,  or  the  Federal  Reserve  Act  of 
1913,  as  amended; 

(ii)  Terminating  membership  of  an 
institution  in  the  Federal  Reserve 
System  under  section  9  of  the  Federal 
Reserve  Act  (12  U.S.C.  327); 

(iii)  Suspending  a  depository 
institutiwi  from  use  of  the  credit 
facihties  of  the  Federal  Reserve  System 
under  section  4  of  the  Federal  Reserve 
Act  (12  U.S.C.  301);  or 

(iv)  Granting  or  revoking  any 
approval,  permission,  or  authority, 
except  to  the  extent  provided  in  this  Part 
and  Part  262  of  this  chapter  concerning 
bank  holding  company  and  bank  merger 
applications; 

(5)  Internal  personnel  rules  and 
practices.  Any  information  related 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Board,  within  the 
meaning  of  5  U.S.C.  552(b)(2). 

(6)  Personnel  and  medical  files.  Any 
information  contained  in  personnel  and 
medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(7)  Inter-  or  intra-agency 
memorandums  of  letters.  Any  matter 
contained  in  inter-  or  intra-agency 
memorandums  or  letters  that  would  not 
be  routinely  available  by  law  to  a  party 
(other  than  an  agency)  in  litigation  with 
an  agency,  including  but  not  limited  to: 

(i)  Memorandums; 

(ii)  Reports; 

(iii)  Other  documents  prepared  by  the 
staffs  of  the  Board  or  Federal  Reserve 
Banks;  and 

(iv)  Records  of  deliberations  of  the 
Board  and  of  discussions  at  meetings  of 
the  Board,  any  Board  committee,  or 
Board  staff,  that  are  not  subject  to  5 
U.S.C.  552b. 

(8)  Court  order  prohibitions.  Any 
document  or  information  that  is  covered 
by  an  order  of  a  court  of  competent 
jurisdiction  that  prohibits  its  disclosure. 

(9)  Statutory  Exemption.  Specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  5.'!2b).  if  the  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
marmer  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(b)  Segregation  of  nonexempt 
information.  (1)  The  Board  shall  provide 
any  reasonably  segregable  portion  of  a 
recording  to  any  person  requesting  such 
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record  after  deleting  those  portions  that 
are  exempt  under  this  section.  In 
determining  whether  exempt 
information  is  reasonably  segregable, 
the  Board  shall  consider  all  relevant 
factors,  including  but  not  limited  to: 

(i)  The  amount  and  placement  of 
nonexempt  information  in  relation  to  the 
structure  and  size  of  the  document;  and 

(ii)  The  intelligibility  and  usefulness  of 
the  nonexempt  information  that  is 
segregated  balanced  against  the 
administrative  burden  and  cost  of 
segregation. 

(2)  Subject  to  these  considerations, 
reasonably  segregable  nonexempt 
portions  of  a  document  are  those 
nonexempt  portions: 

(i)  Whose  meaning  is  not  distorted  by 
deletion; 

(ii)  That  are  sufficiently  detailed  to  be 
intelligible  and  useful  to  the  requester, 
and 

(iii)  From  which  a  skillful  and 
knowledgeable  person  could  not 
reconstruct  any  exempt  information. 

(3)  Information  stored  on  computer 
tape  that  can  be  segregated  only  by 
creating  a  new  retrieval  program  is  not 
considered  reasonably  segregable. 

(c)  Prohibition  against  disclosure. 
Except  as  provided  in  this  regulation,  no 
officer,  employee,  or  agent  of  the  Board 
or  any  Federal  Reserve  Bank  shall 
disclose  or  permit  the  disclosure  of  any 
unpublished  information  of  the  Board  to 
any  person  (other  than  Board  or  Reserve 
Bank  officers,  employees,  or  agents 
properly  entitled  to  such  information  for 
the  performance  of  official  duties), 
whether  by  giving  out  or  furnishing  the 
information  or  a  copy  of  it  or  by 
allowing  any  person  to  inspect  or  copy 
it,  or  otherwise. 

(d)  Foreign  banking  organization 
confidential  report  of  operations.  It  is 
the  Board's  policy  that  the 
confidentiality  of  a  foreign  banking 
organization's  Confidential  Report  of 
Operations  (Form  F.R.  2068)  should  be 
maintained  at  all  times.  Except  as 
provided  in  S  261.11(e)  of  this  regulation, 
information  submitted  to  the  Board  as 
part  of  any  Confidential  Report  of 
Operations  is  not  available  for  public 
inspection  by  any  person  other  than  an 
officer,  employee,  or  agent  of  the  Board 
or  a  Federal  Reserve  Bank  properly 
entitled  to  such  information  in  the 
performance  of  such  person's  official 
duties.  Any  employee  who  violates  this 
section  by  releasing  such  a  Report  to 
any  unauthorized  person  may  be  subject 
to  disciplinary  action  under  12  CFR 
264.735-5  (Rules  of  Employee 
Responsibilities  and  Conduct). 


§261.9    ProcMlur**  for  making  request* 
for  tdentifiabte  records;  processing  of 
requests;  appettate  review  of  denial  of 
request;  ttme  airtensions. 

(a)  Procedures  for  making  request  for 
records.  [1]. Contents  of  request,  A 
request  for  identifiable  records  shall 
reasonably  describe  the  records  to 
which  access  is  sought  in  a  way  that 
enables  the  Board's  staff  to  identify  and 
produce  the  records  with  reasonable 
effort  and  without  unduly  burdening  or 
disrupting  any  of  the  Board's  operations. 
The  request  shall  be  submitted  in 
writing  to  the  Secretary  of  the  Board, 
and  the  envelope  clearly  marked 
"Freedom  of  Information  Act  Request." 
The  request  shall  contain  the  following 
information: 

(i)  The  name  and  address  of  the 
person  filing  the  request,  and  the 
telephone  number  at  which  the 
requester  can  be  reached  during  normal 
business  hours; 

(ii)  The  name  of  any  pending  litigation 
to  which  the  request  relates,  the  court, 
and  its  location; 

(iii)  Whether  the  requested 
information  is  intended  for  commercial 
use,  and  whether  the  requester  is  an 
educational  or  nonconamercial  scientific 
institution,  or  news  media 
representative;  and 

(iv)  A  statement  agreeing  to  pay  the 
applicable  fees;  or  a  statement 
identifying  any  fee  limitation  desired;  or 
a  request  for  a  waiver  or  reduction  of 
fees  that  satisfies  {  261.10  of  this 
regulation. 

(2)  Defective  requests,  (i)  The  Board 
need  not  accept  or  process  a  request 
that  is  not  a  request  for  identifiable 
records  or  that: 

(A)  Can  be  complied  with  only  by 
designing  an  information  retrieval 
system;  or 

(B)  Does  not  otherwise  comply  with 
the  requirements  of  paragraph  (a)  of  this 
section. 

(ii)  The  Board  may  return  a  defective 
request,  specifying  the  dificiency.  The 
requester  may  submit  a  corrected 
request  which  shall  be  treated  as  a  new 
request. 

(3)  Oral  requests.  The  Board  may 
honor  an  oral  request  for  records,  but  if 
the  requester  is  dissatisfied  with  the 
Board's  response  and  wishes  to  seek 
review,  the  requester  must  submit  a 
written  request,  which  shall  be  treated 
as  an  initial  request. 

(4)  Advance  payment  of  fees. 
Whenever  the  Board  requires  advance 
payment  of  any  fee  pursuant  to  S  261.10 
of  this  regulation,  the  requester  shall 
promptly  remit  the  required  advance 
payment  to  the  Board  as  a  condition  to 
further  processing  of  the  request. 


(b)  Procedures  for  responding  lo 
requests — (1)  Time  limits.  In  response  to 
any  request  that  satisfies  paragraph  (a) 
of  this  section,  the  Board  shall  if 
necessary,  cause  an  appropriate  search 
to  be  conducted  of  records  of  the  Board 
in  existence  on  the  date  of  receipt  of  the 
request,  and  shall  detemine  within  ten 
working  days  of  receipt  of  the  request 
whether  to  comply  with  the  request, 
unless  the  running  of  such  time  is  tolled 
for  payment  for  fees  pursuant  to  (  261.10 
of  this  regulation,  or  such  period  is 
extended,  pursuant  to  paragraph  (e)  of 
this  section  or  Subpart  D  of  this 
regulation.  The  date  of  receipt  for  a 
request  that  is  addressed  incorrectly  or 
that  is  referred  to  the  Board  by  another 
agency  or  by  a  Federal  Reserve  Bank 
will  be  the  date  the  Office  of  the 
Secretary  actually  receives  it. 

(2)  Response  to  request  The  Board 
shall,  within  the  time  period  specified  in 
paragraph  (b)(1)  of  this  section,  notify 
the  requester  of. 

(i)  The  Board's  determination  of  the 
request; 

(ii)  The  reasons  for  the  determination; 

(iii)  The  right  of  the  requester  to 
appeal  to  the  Board  any  denial  or  partial 
denial,  as  specified  in  paragraph  (d)  of 
this  section;  and 

(iv)  In  the  case  of  a  denial  of  a 
request,  the  name  and  title  or  position  of 
the  person  responsible  for  the  denial. 

(3)  Refusal  to  acknowledge  records.  If 
a  request  covers  records  or  types  of 
records  whose  existence  is  confidential, 
such  as  records  of  enforcement  actions 
against  identifiable  financial 
institutions,  the  Board  may  advise  the 
requester  that  it  can  neither  confirm  nor 
deny  the  existence  of  the  requested 
records  and  notify  the  requester  of  the 
legal  basis  for  that  determination. 

(4)  Priority  of  responses.  The 
Secretary  will  assign  responsible  staff  to 
particular  requests  and  will  normally 
process  requests  in  the  order  they  are 
received.  However,  in  the  Secretary's 
discretion,  or  upon  a  court  order  in  a 
matter  to  which  the  Board  is  a  party,  a 
particular  request  may  be  processed  out 
of  turn. 

(5)  Referrals.  To  the  extent  a  request 
covers  documents  that  were  created  by. 
obtained  from,  or  classified  by  another 
agency,  the  Board  may  refer  the  request 
to  that  agency  for  a  response  and  will 
inform  the  requester  promptly  of  the 
referral. 

(c)  Procedures  for  copying  and  review 
of  records;  number  of  copies;  method  of 
duplication — (1)  Request  for  copies. 
When  a  requester  asks  that  documents 
be  copied,  copies  shall  be  made  at  the 
fee  established,  as  provided  in  S  261.10 
of  this  regulation.  Copies  shall  be  sent  to 
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the  requester  by  regular  U.S.  mail  to  the 
address  indicated  in  the  request,  unless 
the  requester  elects  to  take  delivery  of 
the  documents  at  the  Board's  Freedom 
of  Information  Office  in  Washington, 
DC,  or  makes  other  arrangements 
acceptable  to  the  Board. 

(2)  Number  of  copies:  method  of 
duplication.  The  Board  need  not  provide 
more  than  one  copy  of  any  record  to  any 
requester,  and  the  Board  may  select  the 
form  of  the  copy  provided,  such  as 
paper,  microform,  or  other  medium. 

(3)  Request  to  review  documents. 
Requesters  may  review  documents  at 
the  Board's  Freedom  of  Information 
Office  under  staff  supervision. 
Requesters  may  not  disassemble  or  alter 
any  record  or  file  being  inspected. 

(d)  Appeal  of  denial  of  request  for 
records— {1)  Request  for  appellate 
review:  time  limits.  Any  person  denied 
access  to  Board  records  requested  in 
accordance  with  this  section  may  file 
with  the  Board  a  written  request  for 
appellate  review  of  the  denial  by  the 
Board  or  Board  member(s)  designated  to 
hear  such  appeal.  Such  request  shall  be 
filed  within  ten  working  days  of  the  date 
on  which  the  denial  was  issued,  or, 
where  a  request  for  documents  has  been 
partially  approved  but  access  to  the 
documents  has  not  been  given,  within 
ten  working  days  from  the  date  such 
documents  are  transmitted  to  the 
requester.  The  request  shall  prominently 
display  the  word  "Appeal"  on  the  first 
page.  An  initial  request  for  records  may 
not  be  combined  in  the  same  letter  with 
an  appeal. 

(2)  Untimely  appeals.  The  Board  may 
consider  an  untimely  appeal  if: 

(i)  It  is  accompanied  by  a  written 
request  for  leave  to  file  an  untimely 
appeal;  and 

(ii)  The  Board  or  designated  Board 
member(s)  determines,  in  its  discretion 
and  for  good  and  substantial  cause 
shown,  that  the  appeal  should  be 
considered. 

(3)  Decision  on  appeal;  time  limits. 
The  Board  or  designated  Board 
member(8}  shall  made  a  determination 
with  respect  to  any  appeal  within  20 
working  days  of  actual  receipt  of  the 
appeal  by  the  Secretary  and  shall 
immediately  notify  the  appealing  party 
of  the  determination  and  the  right  to 
seek  judicial  review  if  the  determination 
upholds,  in  whole  or  in  part,  the  denial 
of  the  request  for  records.  Such 
determination  is  not  subject  to  review 
under  9  265.3  of  this  chapter  which 
provides  for  review  of  actions  taken 
under  delegated  authority. 

(4)  Mootness  of  appeal,  (i)  The  Board, 
a  Board  member,  or  a  staff  person 
designated  by  the  Chairman  may 
declare  an  appeal  wholly  or  partially 


moot  and  instruct  the  Secretary  of  the 
Board  to  reconsider  the  previous  denial 
or  to  release  the  requested  documents, 
where  a  determination  is  made  that 
intervening  circumstances  or  additional 
facts  not  kjiown  at  the  time  of  denial 
have  or  may  have  eliminated  any  need 
or  justification  for  withholding  the 
requested  documents. 

(ii)  The  Secretary  of  the  Board  may 
reconsider  a  denial  being  appealed  if 
such  intervening  circumstances  or 
additional  facts  come  to  the  attention  of 
the  Secretary  while  an  appeal  is 
pending. 

(e)  Time  extensions  in  unusual 
circumstances;  failure  to  comply  with 
time  limits. — (l)  Time  extensions.  In 
unusual  circumstances,  as  defined  in  5 
U.SlC.  552(a)(6).  the  time  limits  specified 
in  paragraph  (b)(1)  and  paragraph  (d)(3) 
of  this  section  may  be  extended  for  a 
period  of  time  not  to  exceed  the  time  set 
forth  in  5  U.S.C.  552(b)(6)  by  written 
notice  to  the  requester  setting  forth  the 
reasons  for  the  extension  and  the  date 
on  which  a  determination  is  expected  to 
be  dispatched.  The  extension  of  time 
may  be  divided  between  the  initial  and 
appellate  reviews  but  the  total 
extensions  relating  to  any  request  and 
resulting  appeal  may  not  exceed  the 
period  of  time  set  forth  in  5  U.S.C. 
552(b)(6). 

(2)  Failure  to  comply  with  time  limits. 
If  the  Board  fails  to  comply  with  the 
applicable  time  limits  and  extensions 
specified  in  this  section,  the  Board  or 
other  responsible  employee  shall,  where 
practicable,  give  notice  to  the  requester, 
stating  the  reasons  for  the  delay  and  the 
date  by  which  the  Board  expects  to 
dispatch  its  determination.  Without 
prejudice  to  the  legal  remedies  provided 
the  requester  in  5  U.S.C.  552.  the  Board 
shall  continue  processing  the  request  as 
quickly  as  possible  and  shall  dispatch 
its  determination  when  reached  in  the 
same  manner  as  if  it  had  been  reached 
within  the  applicable  time  limits. 

§241.10    F««  sctwdutes;  waivsr  of  fee*. 

(a)  Fee  schedules.  Records  of  the 
Board  available  for  public  inspection 
and  copying  are  subject  to  a  written 
Schedule  of  Fees  for  search,  review,  and 
duplication.  (See  Appendix  A  for 
Schedule  of  Fees.)  The  fees  set  forth  in 
the  Schedule  of  Fees  reflect  the  direct 
costs  of  search,  duplication,  and  review, 
and  may  be  adjusted  from  time  to  time 
by  the  Secretary  to  reflect  changes  in 
direct  costs. 

(b)  Fees  charged.  The  fees  charged 
only  cover  the  direct  costs  of  search, 
duplication,  or  review. 

fl)  "Direct  costs"  mean  those 
expenditures  which  the  Board  actually 
incurs  in  searching  for  and  duplicating 


(and  in  the  case  of  commercial 
requesters,  reviewing)  documents  to 
respond  to  a  request  made  under  section 
261.9  of  this  regulation.  Direct  costs 
include,  for  example,  the  salary  of  the 
employee  perfonning  work  (the  basic 
rate  of  pay  for  the  employee  plus  a 
factor  to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facihty  in  which 
the  records  are  stored. 

(2)  "Duplication"  refers  to  the  process 
of  making  a  copy  of  a  document 
necessary  to  respond  to  a  request  for 
disclosure  of  records  or  for  inspection  of 
original  records  that  contain  exempt 
material  or  that  otherwise  cannot  be 
inspected  directly.  Such  copies  may  take 
the  form  of  paper  copy,  microform, 
audio-visual  materials,  or  machine 
readable  documentation  (e.g.,  magnetic 
tape  or  disk),  among  others. 

(3)  "Review"  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request  to 
determine  whether  any  portion  of  any 
document  located  is  permitted  to  be 
withheld.  It  also  includes  processing  any 
documents  Tor  disclosure,  e.g..  doing  all 
that  is  necessary  to  excise  them  and 
otherwise  prepare  them  for  release. 
Review  does  not  include  time  spent 
resolving  general  legal  or  policy  issues 
regarding  the  application  of  exemptions. 

(c)  Commercial  use.  (1)  The  fees  in  the 
Schedule  of  Fees  for  document  search, 
duplication,  and  review  apply  when 
records  are  requested  for  commercial 
use. 

(2)  "Commercial  use  request"  refers  to 
a  request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  is  related  to  commerce,  trade,  or 
profit  as  these  phrases  are  commonly 
known  or  have  been  interpreted  by  the 
courts  in  the  context  of  the  Freedom  of 
Information  Act. 

(3)  In  determining  whether  a  requester 
properly  belongs  in  this  category,  the 
Secretary  shall  look  first  to  the  use  to 
which  a  requester  will  put  the 
documents  requested.  Where  a 
requester  does  not  explain  its  purpose, 
or  where  its  explanation  is  insufficient, 
the  Secretary  may  draw  reasonable 
inferences  from  the  requester's  identity 
and  charge  fees  accordingly.  For 
example,  the  Secretary  may  presume 
that  a  document  request  written  on 
corporate  letterhead  stationery  that 
merely  recites  a  list  of  the  documents 
wanted  is  for  a  commercial  use. 

(d)  Educational,  research,  or  media 
use.  (1)  Only  the  fees  in  the  Schedule  of 
Fees  for  document  duplication  apply 
when  records  are  not  sought  for 
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commercial  use  and  the  requester  is  a 
representative  of  the  news  media,  or  an 
educational  or  noncommercial  scientific 
institution,  whose  purpose  is  scholarly 
or  scientific  research.  However,  there  is 
no  charge  for  the  first  one  hundred 
pages  of  duplication. 

(2)  "Educational  institution"  refers  to 
an  accredited  institution  of  higher 
learning  engaged  in  scholarly  research. 

(3)  "Noncommercial  scientific 
institution"  refers  to  an  independent 
nonprofit  institution  whose  purpose  is  to 
conduct  scientific  research. 

(4)  "Representative  of  the  news 
media"  refers  to  any  representative  of 
established  news  media  outlets,  i.e..  any 
organization  such  as  a  television  or 
radio  station,  or  a  newspaper  or 
magazine  of  general  circulation,  or 
person  working  for  such  organization 
which  regularly  publishes  information 
for  dissemination  to  the  general  public 
whether  electronically  or  in  print. 
"Freelance"  journalists  may  be  regarded 
as  working  for  a  news  organization  if 
they  can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it. 

(e)  Other  uses.  For  all  other  requests, 
the  fees  in  the  Schedule  of  Fees  for 
document  search  and  duplication  apply. 
However,  there  is  no  charge  for  the  first 
one  hundred  pages  of  duplication  or  the 
first  two  hours  of  search  time. 

(f)  Aggregated  requests.  If  the 
Secretary  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  down  a  request  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Secretary  may  aggregate  any  such 
request  accordingly. 

(g)  Payment  procedures —  (1)  Fee 
payment.  The  Secretary  may  assume 
that  a  person  requesting  records 
pursuant  to  S  261.9  of  this  regulation  will 
pay  the  applicable  fees,  unless  a  request 
includes  a  limitation  on  fees  to  be  paid 
or  seeks  a  waiver  or  reduction  of  fees 
pursuant  to  paragraph  (h)  of  this  section. 

(2)  Advance  payment,  (i)  The 
Secretary  may  require  advance  payment 
of  any  fee  estimated  to  exceed  $250.  The 
Secretary  may  also  requi.e  full  payment 
in  advance  where  a  requester  has 
previously  failed  to  pay  fees  in  a  timely 
fashion. 

(ii)  For  purposes  of  computing  the  time 
period  for  responding  to  requests  under 
§  261.9(b)  of  this  regulation,  the  running 
of  the  time  period  will  begin  only  after 
the  Secretary  receives  the  required 
payment. 

(3)  Late  charges.  The  Secretary  may 
assess  interest  charges  when  fee 
payment  is  not  made  within  30  days  of 
the  date  on  which  the  billing  was  sent. 


Interest  will  be  at  the  rate  prescribed  in 
section  3717  of  Title  31  U.S.C.A.  This 
rate  of  interest  is  published  by  the 
Secretary  of  the  Treasury  before 
November  1  each  year  and  is  equal  to 
the  average  investment  rate  for  Treasury 
tax  and  loan  accounts  for  the  12-month 
period  ending  on  September  30  of  each 
year.  The  rate  is  effective  on  the  first 
day  of  the  next  calendar  quarter  after 
publication. 

(h)  Waiver  or  reduction  of  fees —  (1) 
Standards  for  determining  waiver  or 
reduction.  The  Secretary  or  his  or  her 
designee  shall  grant  a  waiver  or 
reduction  of  fees  chargeable  under 
paragraph  (b)  of  this  section  where  it  is 
determined  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the  Board 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester.  The  Secretary 
or  his  or  her  designee  shall  also  waive 
fees  that  are  less  than  the  average  cost 
of  collecting  fees.  In  determining 
whether  disclosure  is  in  the  public 
interest,  the  following  factors  may  be 
considered: 

(i)  The  relation  of  the  records  to  the 
operations  or  activities  of  the  Board; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed; 

(iii)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure; 

(iv)  The  significance  of  that 
contribution  to  the  public  understanding 
of  the  subject; 

(v)  The  nature  of  the  requester's 
personal  interest,  if  any.  in  the 
disclosure  requested;  and 

(vi)  Whether  the  disclosure  would  be 
primarily  in  the  requester's  commercial 
interest. 

(2)  Contents  of  request  for  waiver. 
The  Secretary  or  his  or  her  designee  will 
normally  deny  a  request  for  a  waiver  of 
fees  that  does  not  include: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  requested  documents; 

(ii)  The  use  proposed  for  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use: 

(iii)  A  statement  of  how  the  public  will 
benefit  from  such  use  and  from  the 
Board's  release  of  the  requested 
documents;  and 

(iv)  If  specialized  use  of  the 
documents  or  information  is 
contemplated,  a  statement  of  the 
requester's  qualifications  that  are 
relevant  to  the  speciailized  use. 

(3)  Burden  of  proof.  In  all  cases  the 
burden  shall  be  on  the  requester  to 


present  evidence  or  information  in 
support  of  a  request  for  a  waiver  of  fees. 

(4)  Employee  requests.  In  connection 
with  any  request  by  an  employee, 
former  employee,  or  applicant  for 
employment,  for  records  for  use  in 
prosecuting  a  grievance  or  complaint  of 
discrimination  against  the  Board,  fees 
shall  be  waived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Privacy  Act)  are  $50 
or  less;  but  the  Secretary  may  waive 
fees  in  excess  of  that  amount. 

(5)  Fees  for  nonproductive  search. 
Fees  for  record  searches  and  review 
may  be  charged  even  if  no  responsive 
documents  are  located  or  if  the  request 
is  denied,  particularly  if  the  requester 
insists  upon  a  search  after  being 
informed  that  it  is  likely  to  be 
nonproductive  or  that  any  records  found 
are  likely  to  be  exempt  from  disclosure. 
The  Secretary  shall  apply  the  standards 
set  out  in  paragraph  (h)  of  this  section  in 
determining  whether  to  waive  or 
reduced  fees. 

Appendix  A  to  §  281.10 — Freedom  of 
Information  Fee  Schedule 

Duplication 

Photocopy,  per  standard  page $.0B 

Paper  copies  of  microriche,  per  frame $.07 

Duplicate  microriche,  per  microriche $.10 

Search  and  Review 

Clerical  (Grades  FR4-FR7),  hourly 

rate $8.50 

Technical  (Grades  FR8-FR11),  hourly 

rate $12.80 

Management/professional,  hourly 

rate $25.90 

Computer  Search  and  Production 

For  each  request  the  Secretary  will 
separately  determine  the  actual  direct  cost  of 
providing  the  service,  including  computer 
search  time,  tape  or  printout  production,  and 
operator  salary. 

Special  Services 

The  Secretary  of  the  Board  may  agree  to 
provide,  and  set  fees  to  recover  the  costs  of, 
special  services  not  covered  by  the  Freedom 
of  Information  Act  such  as  certifying  records 
or  informatioa  packaging  and  mailing 
records,  and  sending  records  by  special 
methods  such  as  express  mail.  The  Secretary 
may  provide  self-service  photocopy  machines 
and  microfiche  printers  as  a  convenience  to 
requesters  end  set  separate  per-page  fees 
reflecting  the  cost  of  operating  and 
maintenance  of  those  machines. 

Fee  Waivers 

For  qualifying  educational  and 
noncommercial  scientific  institution 
requesters  and  representatives  of  the  news 
media,  the  Board  will  not  assess  fees  for 
review  time,  for  the  first  100  pages  of 
reproduction,  or,  when  the  records  sought  are 
reasonably  described,  for  search  time.  For 
other  noncommercial  use  requests  no  fees 
will  be  assessed  for  review  time,  for  the  first 
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lUO  pages  of  repfuduction,  or  lur  the  first  two 
hours  of  search  time.  For  requesters 
qualifying  for  100  free  pages  of  reproductioa 
the  fees  for  duplicate  microfiche  will  be 
prorated  to  eliminate  the  charge  for  100 
frames. 

The  Board  will  waive  in  full  fees  that  total 
less  than  $4. 

The  Secretary  of  the  Board  or  his  or  her 
designee  will  also  waive  or  reduce  fees,  upon 
proper  request,  if  disclosure  of  the 
information  is  in  the  public  interest  because  it 
is  likely  to  contribute  significantly  to  public 
understanding  of  the  operations  or  activities 
of  the  Board  and  is  not  primarily  in  the 
commercial  intereot  of  the  requester.  A  fee 
reduction  is  available  to  employees,  former 
employees,  and  applicants  for  employment 
who  request  records  for  use  in  prosecuting  a 
grievance  or  complaint  of  discrimination 
against  the  Board. 

Subpart  C— Confidential  Information 
Made  Available  to  Supervised 
Institutions,  Financial  Institution 
Supervisory  Agendes,  Law 
Enforcement  Agencies,  and  Others  in 
Certain  Circumstances 

§  26 1 . 1 1    Confidential  information  made 
available  to  supervised  institutions  and 
financial  Institutions  superylscry  agencies. 

(a)  Routine  disclosure  of  reports  of 
examination  and  inspection  and 
confidential  supervisory  information  to 
supervised  institutions.  A  copy  of  each 
report  of  examination  or  inspection  or 
confidential  supervisory  information 
concerning  a  supervised  bank,  bank 
holding  company  (including 
subsidiaries),  LI.S.  branch  or  agency  of  a 
foreign  bank,  or  other  institution 
examined  by  the  Federal  Reserve 
System  may  be  made  available  by  the 
Board  or  the  appropriate  Federal 
Reserve  Bank  to  the  supervised 
institution.  This  report  of  examination  or 
inspection  or  confidential  supervisory 
information  is  provided  for  the  use  of 
the  directors,  executive  officers,  and 
employees  of  the  examined  financial 
institution  in  connection  with  the 
performance  of  their  duties. 

(b)  Other  routine  disclosures.  From 
time  to  time,  the  Board  may  determine 
that  reports  of  examination  or 
inspection  or  confidential  supervisory 
information  may  be  disclosed  by 
designated  members  of  the  staff  on  a 
routine  basis  for  purposes  determined 
by  the  Board. 

(c)  Disclosure  upon  request  to  federal 
financial  institutions  supervisory 
agencies.  The  Director  of  the  Board's 
Division  of  Banking  Supervision  and 
Regulation  or  the  appropriate  Federal 
Reserve  Bank,  upon  request  may  make 
available  to  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  and  the  Federal  Home 
Loan  Bank  Board  and  their  regional 


offices  and  representatives,  reports  of 
examination  and  inspection, 
confidential  supervisory  information, 
and  other  appropriate  information  (such 
as  co&fidential  operating  and  condition 
reports)  relating  to  a  bank,  bank  holding 
company,  U.S.  branch  or  agency  of  a 
foreign  bank,  or  other  examined 
financial  institution. 

(d)  Disclosure  upon  request  to  state 
financial  institutions  supervisory 
agencies.  Upon  request,  the  Director  of 
the  Board's  Division  of  Banking 
Supervision  and  Regulation  or  the 
appropriate  Federal  Reserve  Bank  may 
make  available  reports  of  examination 
and  iaspection,  confidential  supervisory 
information,  and  other  appropriate 
information  (such  as  confidential 
operating  and  condition  reports]  relating 
to  a  bank,  bank  holding  company,  U.S. 
branch  or  agency  of  a  foreign  bank,  or 
other  examined  institution  ( "supervised 
institftion"],  to: 

(1)  A  state  financial  institution 
supervisory  agency  having  direct 
supervisory  authority  over  such 
supervised  institution;  or 

(2)  A  state  financial  institution 
supervisory  agency  not  having  direct 
supervisory  authority  over  such 
supervised  institution  if  the  requesting 
agency  has  entered  into  an  information 
sharing  agreement  with  the  appropriate 
Federal  Reserve  Bank  and  the 
infonfiation  to  be  provided  concerns  a 
supervised  institution  that  has  acquired 
or  has  applied  to  acquire  a  financial 
institution  subject  to  that  agency's  direct 
supervisory  authority. 

(e)  Other  disclosure  prohibited.  All 
reports  and  information  made  available 
under  this  section  remain  the  property  of 
the  Board,  and  except  as  otherwise 
provided  in  this  regulation,  no  person, 
agency,  or  authority  to  whom  the 
information  is  make  available,  or  any 
officer,  director,  or  employee  thereof, 
may  disclose  such  information  except  in 
published  statistical  material  that  does 
not  disclose,  either  directly  or  when 
used  in  conjunction  with  publicly 
available  information,  the  affairs  of  any 
individual  or  corporation, 

(f)  Foreign  Bank  Confidential  Report 
of  Operations.  (1)  Notwithstanding  any 
other  provision  of  this  Regulation,  any 
Confidential  Report  of  Operations  (Form 
F.R.  2068)  of  a  foreign  banking 
organization  may.  upon  written  request 
to  and  approval  by  the  Director  of  the 
Disvision  of  Banking  Supervision  and 
Regulation  (or  the  Director's  delegee), 
and  with  the  concurrence  of  the  General 
Counsel  (or  delegee).  be  made  available 
for  inspection  to  another  bank 
supervisory  authority  having  general 
supervision  of  any  United  States  branch, 
agency,  subsidiary,  bank,  or  commercial 


lending  company  of  the  foreign  banking 
organization,  only  for  use  where 
necessary  in  the  performance  of  ofHcial 
duties. 

(2)  These  reports  shall  be  made 
available  for  inspection  by  authorized 
persons  only  on  Federal  Reserve 
premises  under  the  same  procedures 
applicable  to  personnel  of  the  Federal 
Reserve  System. 

(3)  Any  report  made  available  under 
this  paragraph  remains  the  property  of 
the  Board.  No  person,  agency,  or 
authority  who  obtains  access  to  such 
report,  or  any  officer,  director,  or 
employee  thereof,  may  publish, 
publicize,  or  otherwise  disclose  any 
information  contained  in  the  report  to 
any  person. 

(g)  Conditions  and  limitations.  The 
Board  may  impose  such  conditions  or 
limitations  on  disclosure  under  this 
section  that  it  determines  are  necessary 
to  effect  the  purposes  of  this  Regulation, 
to  insure  compliance  with  applicable 
laws  or  regulations,  or  to  protect  the 
confidentiality  of  the  Board's 
information. 

§  26 1 . 1 2    Confidential  Information  made 
available  to  law  enforcement  agencies  and 
ottier  nonflnanclal  Institutions  supervisory 
agencies. 

(a)  Disclosure  upon  request.  Upon 
written  request,  the  Board  may  make 
available  to  appropriate  law 
enforcement  agencies  and  to  other 
nonfmandal  institutions  supervisory 
agencies  for  use  where  necessary  in  the 
performance  of  official  duties,  reports  of 
examinatk>n  and  inspection, 
confidential  supervisory  information, 
and  other  confidential  documents  and 
information  of  the  Board  concerning 
banks,  bank  holding  companies  and 
their  subsidiaries,  U.S.  branches  and 
agencies  of  foreign  banks,  and  other 
examined  institutions. 

(b)  Eligibility.  Federal,  state,  and  local 
law  enforcement  agencies  and  other 
nonfinancial  institutions  supervisory 
agencies  may  file  written  requests  with 
the  Board  for  access  to  confidential 
documents  and  information  under  this 
section  of  the  regulation.  Properly 
accredited  foreign  law  enforcement 
agencies  and  other  foreign  government 
agencies  may  also  file  written  requests 
with  the  Board. 

(c)  Contents  of  request  To  obtain 
access  to  confidential  documents  or 
information  under  this  section  of  the 
regulation,  the  head  of  the  law 
enforcement  agency  or  nonfinancial 
institution  supervisory  agency  (or  their 
designees)  shall  address  a  letter  request 
to  the  Board's  General  Counsel, 
specifying: 
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(1)  The  particular  informaiion,  kinds 
of  information,  and  where  possible,  the 
particular  documents  to  which  access  is 
sought; 

(2)  The  reasons  why  such  information 
cannot  be  obtained  from  the  examined 
institution  in  question  rather  than  from 
the  Board; 

(3)  A  statement  of  the  law 
enforcement  purpose  or  other  purpose 
for  which  the  information  shall  be  used; 

(4)  Whether  the  requested  disclosure 
is  permitted  or  restricted  in  any  way  by 
applicable  law  or  regulation: 

(5)  A  commitment  that  the  information 
requested  shall  not  be  disclosed  to  any 
person  outside  the  agency  without  the 
written  permission  of  the  Board  or  its 
General  Counsel;  and 

(6)  If  the  document  or  information 
requested  includes  customer  account 
information  subject  to  the  Right  to 
Financial  Privacy  Act,  as  amended  (12 
U.S.C.  3401),  a  statement  that  such 
customer  account  information  need  not 
be  provided,  or  a  statement  as  to  why 
the  Act  does  not  apply  to  the  request,  or 
a  certification  that  the  requesting  agency 
has  complied  with  the  requirements  of 
the  Act. 

(d)  Action  on  request.  (1)  The  General 
Counsel  shall  review  each  request  and 
may  approve  the  request  upon 
determining  that: 

(i)  The  request  complies  with  this 
section; 

(ii)  The  information  is  needed  in 
connection  with  a  formal  investigation 
or  other  official  duties  of  the  requesting 
agency; 

(iii)  Satisfactory  assurances  of 
confidentiality  have  been  given;  and 

(iv)  No  law  prohibits  the  requested 
disclosure. 

(2)  The  General  Counsel  may  impose 
any  conditions  or  limitations  on 
disclosure  that  the  General  Counsel 
determines  to  be  necessary  to  effect  the 
purposes  of  this  Part  or  to  insure 
compliance  with  applicable  laws  or 
regulations. 

(e)  Routine  disclosures.  From  time  to 
time  the  Board  may  determine  that 
reports  of  examination  or  inspection 
may  be  disclosed  by  designated 
members  of  the  staff  on  a  routine  basis 
for  purposes  determined  by  the  Board. 

(f)  Federal  and  state  grand  jury, 
criminal  trial,  and  government 
administrative  subpoenas.  The  Board's 
General  Counsel  shall  review  and  may 
approve  the  disclosure  of  confidential 
information  pursuant  to  federal  and 
state  grand  jury,  criminal  trial,  and 
government  administrative  subpoenas. 
The  General  Counsel  may  impose  such 
conditions  or  limitations  on  disclosure 
under  this  section  that  it  determines  are 
necessary  to  effect  the  purposes  of  this 


Part,  to  insure  compliance  with 
applicable  laws  or  regulations,  or  to 
protect  the  confidentiality  of  the  Board's 
information. 

(g)  Requests  for  testimony  or 
interviews.  Government  agencies 
seeking  to  obtain  testimony  or 
interviews  from  current  and  former 
Federal  Reserve  System  staff  concerning 
any  conRdential  information  of  the 
Board  shall  use  the  procedures  set  out  in 
paragraph  (c)  of  this  section. 

(h)  Other  disclosure  prohibited.  All 
reports  and  information  made  available 
under  this  section  remain  the  property  of 
the  Board,  and  except  as  otherwise 
provided  in  this  regulation,  no  person, 
agency,  or  authority  to  whom  the 
information  is  made  available,  or  any 
officer,  director,  or  employee  thereof, 
may  disclose  any  such  information 
except  in  published  statistical  material 
that  does  not  disclose,  either  directly  or 
when  used  in  conjunction  with  pubhcly 
available  information,  the  affairs  of  any 
individual  or  corporation. 

§261.13    Ottwr  dtocloMir*  of  eonndcntlal 
infonnation. 

(a)  Policy  statement  It  is  the  Board's 
long-standing  policy  regarding  its 
reports  of  examination  and  inspection 
and  confidentiEil  supervisory 
information  that  such  information  is 
confidential  and  privileged  and  should 
not  be  disclosed  except  in  the  most 
compelling  circimistances.  Any  party 
desiring  information  concerning  the 
affairs  of  a  bank  or  bank  holding 
company  should  seek  that  information 
from  the  bank  or  bank  holding  company 
rather  than  seek  disclosure  of  the 
Board's  reports  of  examination  and 
inspection  and  confidential  supervisory 
information. 

(b)  Requests  related  to  private 
litigants.  (1)  Exhaustion  of 
administrative  remedies.  Any  person 
(except  agencies  identified  in  §S  261.11 
and  261.12  of  this  regulation)  desiring 
access  to  confidential  information  of  the 
Board  for  use  in  litigation  before  a  court, 
board,  commission,  or  agency  must  file  a 
written  request  with  the  General 
Counsel  of  the  Board  at  least  45 
calendar  days  before  access  is  desired. 

(2)  Action  on  request.  The  General 
Counsel  may  approve  a  request  made 
under  this  section  provided  that  he  or 
she  determines  that  the  requester  has 
made  a  showing  of  compelling 
circumstances  that  require  disclosure  to 
the  requester  of  confidential 
information,  and  if  the  General  Counsel 
determines  that  such  disclosure  is 
consistent  with  the  regulatory 
responsibilities  and  policies  of  the 
Board.  The  General  Counsel  may,  in 
granting  approval  of  a  request  made 


under  this  section,  impose  such 
conditions  or  limitations  on  use  of  any 
information  disclosed  as  he  or  she  feels 
is  necessary  to  protect  the 
confidentiality  of  the  Board's 
information. 

(c)  Requests  for  testimony.  Any 
person  desiring  to  obtain  the  testimony 
of  present  or  former  Board  or  Reserve 
Bank  employees  on  matters  involving 
confidential  information  of  the  Board 
whether  by  deposition  or  otherwise, 
shall  use  the  procedures  set  out  in 
paragraph  (b)  of  this  section. 

(d)  Disclosure  of  reports  of 
examination  and  inspection  and 
confidential  supervisory  information  by 
financial  institutions  to  affiliated 
persons — (1)  Limitation  on  disclosure. 
Financial  institutions  lawfully  in 
possession  of  reports  of  examination  or 
inspection  or  confidential  supervisory 
information  pursuant  to  S  261.11  of  this 
regulation  are  prohibited  from  disclosing 
such  reports  or  information  to  any 
person  except  as  permitted  by  this 
paragraph. 

(2)  Parent  companies.  Any  financial 
institution  lawfully  in  possession  of 
reports  of  examination  or  inspection  or 
confidential  supervisory  information 
pursuant  to  S  261.11  of  this  regulation 
may  disclose  such  reports  or 
information,  or  portions  of  them,  to  its 
parent  bank  holding  company  without 
consulting  the  Board  provided  that  the 
parent  company  agrees  in  writing  with 
the  financial  institution  to  preserve  the 
confidentiality  of  such  reports  and 
information  pursuant  to  this  regulation. 

(3)  Agents.  Any  financial  institution 
lawfully  in  possession  of  reports  of 
examination  or  inspection  or 
confidential  supervisory  information 
pursuant  to  §  261.11  of  this  regulation 
may  disclose  such  reports  or 
information  to  appropriate  agents  of  the 
financial  institution,  subject  to  the 
following  conditions: 

(i)  Prior  to  any  disclosure  of  such 
reports  or  information,  the  financial 
institution  shall  consult  with  the 
appropriate  Reserve  Bank  regarding  the 
qualification  of  the  agent  to  receive 
information  under  this  paragraph; 

(ii)  The  reports  or  information  to  be 
made  available  is  material  and 
necessary  to  the  performance  of 
specifically  identified  responsibilities  of 
the  agent: 

(iii)  The  reports  and  information  are 
not  removed  from  the  premises  of  the 
financial  institution  and  are  reviewed 
only  on  its  premises: 

(iv)  Jhior  to  review,  the  agent  agrees 
in  writing  with  the  financial  institution 
to  preserve  the  confidentiality  of  the 
reports  and  information:  and 
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(v)  The  agent  agrecfl  in  writing  with 
the  financial  institution  not  to  disclose 
any  confidential  Board  information 
obtained  under  this  section  in 
connection  with  any  trial  of  any  civil, 
criminal,  or  administrative  action 
without  first  seeking  the  prior  approval 
of  the  Board's  General  Counsel  pursuant 
to  the  procedures  set  forth  in  paragraph 
(b)  of  this  section. 

(e)  Other  disclosures  prohibited.  All 
reports  and  information  made  available 
under  this  section  remain  the  property  of 
the  Board,  and  except  as  otherwise 
provided  in  this  regulation,  no  person, 
partnership,  company,  or  other  entity  to 
whom  the  information  is  made 
available,  or  any  officer,  director, 
partner,  employee,  or  other  associate 
thereof,  may  disclose  any  such 
information. 

§261.14    Subpoenas,  ontara  compeNing 
production,  and  ottwr  process. 

(a)  Advice  by  person  served.  Any 
person  (including  any  officer,  employee, 
or  agent  of  the  Board  or  any  Federal 
Reserve  Bank)  who  has  documents  or 
information  of  the  Board  that  may  not 
be  disclosed  and  who  is  served  with  a 
subpoena,  order,  or  other  judicial  or 
administrative  process  requiring  his  or 
her  personal  attendance  as  a  witness  or 
the  production  of  documents  or 
information  in  any  proceeding,  shall: 

(1)  Promptly  inform  the  Board's 
General  Counsel  of  the  service  and  all 
relevant  facts,  including  the  documents 
and  information  requested,  and  any 
facts  of  assistance  to  the  Board  in 
determining  whether  the  material 
requested  should  be  made  available; 
and 

(2)  At  the  appropriate  time  inform  the 
court  or  tribunal  that  issued  the  process 
and  the  attorney  for  the  party  at  whose 
instance  the  process  was  issued  of  the 
substance  of  these  rules. 

(b)  Appearance  by  person  served. 
Unless  the  Board  has  authori2ed 
disclosure  of  the  information  requested, 
any  person  who  has  Board  information 
that  may  not  be  disclosed,  and  who  is 
required  to  respond  to  a  subpoena  or 
other  legal  process,  shall  attend  at  the 
time  and  place  required  and  decline  to 
disclose  or  to  give  any  testimony  with 
respect  to  the  information,  basing  such 
refusal  upon  the  provisions  of  this 
regulation.  If  the  court  or  other  body 
orders  the  disclosure  of  the  information 
or  the  giving  of  testimony,  the  person 
having  the  information  shall  continue  to 
decline  to  disclose  the  information  and 
shall  promptly  report  the  facts  to  the 


Board  for  such  action  as  the  Board  may 
deem  appropriate. 

Subpart  D— Requests  for  ConfidetUial 
Treatment 

{261.15    Scope  of  sutipan 

(a)  Data  collection  forms.  This 
subpart  does  not  apply  to  data  collected 
by  the  Board  on  forma  that  are  approved 
pursuant  to  the  Paperwork  Reduction 
Act  and  are  deemed  confidential  by  the 
Board.  Any  such  form  deemed 
conHdential  by  the  Board  shall  contain 
language  so  indicating  on  the  face  of  the 
form  or  in  its  instructions.  Such 
information  may,  however,  be  disclosed 
in  aggregate  form  in  such  a  manner  that 
individual  company  data  is  not 
disclosed  or  derivable. 

(b)  Duty  to  submit  informatioiL  This 
subpart  does  not  modify  in  any  manner 
the  obligation  of  any  person  or  company 
to  submit,  pursuant  to  any  law  or 
regulation,  any  document,  information, 
form,  or  other  filing  to  the  Board  or  any 
Federal  Reserve  Bank. 

{c)  Public  cotnments.  (1)  Any 
comments  submitted  by  a  member  of  the 
public  applications  and  regulatory 
proposals  being  considered  by  the  Board 
are  public  unless  the  Board  or  the 
Secretary  determines  that  conBdential 
treatment  is  warranted. 

(2)  A  request  for  confidential 
treatment  of  such  comments  shall  be 
submitted  in  a  separate  letter  or 
memorandum  accompanying  the 
comments  and  on  which  the  words, 
"Request  for  Confidential  Treatment" 
are  prominently  displayed. 
Notwithstanding  any  other  provision  of 
this  regulation,  the  Board  need  not 
infonn  any  person  submitting  such 
comments  of  a  decision  not  to  afford 
confidential  treatment  to  the  comments. 

§261.16    Submission  and  form  of  request 
for  confidential  treetment;  action  on 
request 

(a)  Submission  of  request.  Any 
submitter  of  documents  or  information 
to  tlie  Board  who  desires  that  they  be 
afforded  confidential  treatment  shall  file 
a  request  fi<i  confidential  treatment  with 
the  Board  (or  in  the  case  of  documents 
filed  with  a  Federal  Reserve  Bank,  with 
that  Reserve  Bank),  at  the  time  they  are 
submitted. 

(b)  Form  of  request.  Each  request  for 
confidential  treatment  shall  state  in 
reasonable  detail  the  facts  and 
arguments  supporting  the  request  and  its 
legal  justification.  Conclusory 
statements  that  particular  information 
would  be  useful  to  competitors  or  would 
impair  sales,  or  similar  statements. 


generally  will  not  be  considered 
sufficient  to  justify  confidential 
treatment 

(c)  Designation  and  separation  of 
confidential  material  All  information 
considered  confidential  by  a  submitter 
shall  be  clearly  designated 
"confidential"  in  the  submission  and 
clearly  separated  from  information  for 
which  confidential  treatment  is  not 
requested. 

(d)  Action  on  request.  (1)  Request  for 
confidential  treatment  of  any  documents 
will  be  considered  in  connection  with 
any  request  for  access  to  the  documents. 
At  their  discretion,  appropriate  Board  or 
staff  members  (including  Reserve  Bank 
staff)  may  act  on  the  request  for 
confidentiality  prior  to  any  request  for 
access  to  the  documents. 

(2)  Any  request  for  confidentiality 
pursuant  to  5  U.S.C.  552(b)(4)  will  be 
handled  in  accordance  with  §  261.17  of 
this  subpart. 

(3)  Nothing  in  this  section  limits  the 
Secretary's  authority  to  make 
determinations  regarding  requests  for 
access  to  records  under  §  261.9. 

(e)  Special  procedures.  The  Board 
may  establish  special  procedures  for 
particular  documents,  filings,  or  types  of 
information  by  express  provisions  in 
this  regulation  or  by  instructions  on 
particular  forms  that  are  approved  by 
the  Board.  These  special  procedures 
shall  take  precedence  over  the 
procedures  set  out  in  this  subpart. 

§  261.17    Confidential  commercial  or 
financial  MormatkNV 

(a)  Notice  to  submitter.  Whenever  a 
request  for  access  to  Board  records 
submitted  pursuant  to  section  261.6  of 
this  regulation  covers,  in  whole  or  in 
part,  any  document  or  information  for 
which  confidential  treatment  has  been 
requested  pursuant  to  5  U.S.C  552(b)(4) 
("trade  secrets  and  commercial  or 
financial  information  obtained  fi'om  a 
person  and  privileged  or  confidential"), 
or  when  it  otherwise  appears  to  the 
Secretary  that  the  document  requested 
contains  information  that  may  be 
deemed  confidential  under  5  U.S.C. 
552(b)(4),  the  Secretary  may  notify  the 
submitter  of  the  document  of  the  request 
for  access.  This  notice  shall:  (1)  Where 
possible,  be  given  within  five  working 
days  of  the  receipt  of  the  request  for 
access;  (2)  describe  the  request;  and  (3) 
give  the  submitter  a  reasonable 
opportunity,  not  to  exceed  ten  working 
days,  to  submit  written  objections  to  the 
granting  of  the  request.  The  notice  to  the 
submitter,  if  given  orally,  shall  be 
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promptly  confirmed  in  writing  by  the 
Secretary. 

(b)  Notice  to  requester.  At  the  same 
time  the  Secretary  gives  notice  to  the 
submitter,  the  Secretary  shall  also  give 
notice  to  the  requester  that  the  request 
is  subject  to  the  provisions  of  this 
section  and  that  notice  of  the  request  is 
being  given  to  the  submitter. 

(c)  Determination  by  Secretary.  The 
Secretary's  determination  whether  or 
not  to  disclose  any  document  for  which 
confidential  treatment  has  been 
requested  pursuant  to  this  section  shall 
be  communicated  to  the  submitter  and 
the  requester  immediately.  If  the 
Secretary  determines  to  disclose  the 
document  or  information  and  the 
submitter  has  objected  to  such 
disclosure  under  paragraph  (a)  of  this 
section,  the  Secretary  shall  delay  actual 
release  of  the  document  or  information 
for  ten  working  days  following  the  date 
of  the  determination. 

(d)  Exceptions  to  notice  to  submitter. 
Notwithstanding  any  other  provision  in 
this  section,  no  notice  to  any  submitter 
is  required:  (1)  If  the  Secretary 
determines,  prior  to  giving  such  notice, 
that  the  request  for  access  should  be 
denied;  (2)  if  the  information  requested 
lawfully  has  been  published  or 
otherwise  made  available  to  the  public; 
(3)  if  disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552);  or  (4)  if  the  submitter's  claim  of 
confidentiality  under  5  U.S.C.  552(b)(4) 
is  deemed  to  be  insubstantial  or  has 
already  been  denied  by  the  Secretary. 

(e)  Notice  of  lawsuit  (1)  The 
Secretary  shall  promptly  notify  any 
submitter  of  information  or  documents 
covered  by  this  section  of  the  filing  of 
any  suit  against  the  Board  pursuant  to  5 
U.S.C.  552  to  compel  disclosure  of  such 
documents  or  information. 

(2)  The  Secretary  shall  promptly 
notify  the  requester  of  any  suit  filed 
against  the  Board  pursuant  to  5  U.S.C. 
552  to  enjoin  the  disclosure  of  any 
documents  requested  by  the  requester. 

(f)  Exception  for  Board  rulings. 
Nothing  in  this  section  shall  apply  in 
connection  with  any  determination  by 
the  Board  to  comment  upon  information 
submitted  to  the  Board  in  any  opinion  or 
statement  issued  to  the  pubUc  as 
described  in  S  261.8  of  this  regulation. 

By  order  of  the  Board  of  Governors.  April 
16. 1987. 

WiUiam  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  87-8955  Filed  4-22-87  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Custom*  S«rvlc« 

19  CFR  Part  101 

Proposed  Customs  Regulations 
Amendment  Relating  to  ttte  Customs 
Service  Field  Organization,  Port  Huron, 
Ml 

agency:  Customs  Service,  Treasury. 
ACnoN:  Proposed  rule,  soUcitation  of 
comments. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
change  the  Customs  field  organization 
by  extending  the  geographic  limits  of  the 
port  of  entry  of  Port  Huron.  Michigan. 
Currently,  Customs  officers  assigned  to 
the  port  provide  service  at  many 
locations  which  are  outside  the  existing 
port  limits.  This  proposed  expansion 
will  better  serve  the  public  by  including 
several  locations  routinely  requiring 
Customs  service  within  the  official  port 
limits. 

DATE:  Comments  must  be  received  on  or 
before  June  22, 1987. 

ADDRESS:  Comments  (preferably  in 
triplicate]  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch.  U.S.  Customs  Service.  Room 
2426, 1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  Coleman.  Office  of  Inspection 
and  Control.  (202-566-9425). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  evident  use  of  its 
personnel  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  public.  Customs 
proposes  to  amend  S  101.3,  Customs 
Regulations  (19  CFR  101.3),  by  extending 
the  geographic  limits  of  the  port  of  entry 
of  Port  Huron,  Michigan,  located  in  the 
Detroit,  Michigan,  Customs  District  in 
the  North  Central  Region. 

By  T.D.  53576.  dated  September  10. 
1954.  the  limits  of  the  Customs  port  of 
entry  of  Port  Huron,  Michigan, 
comprising  the  territory  within  the 
corporate  limits  of  the  city,  were 
extended  to  include  the  territory 
embracing  the  municipaUty  of 
Marysville.  and  the  Townships  of  Port 
Huron.  Fort  Gratiot  Kimball  and  St. 
Clair,  all  in  the  State  of  Michigan.  There 
have  been  no  changes  in  the  port  limits 
since  that  date  and  Port  Huron  is  so 
Usted  as  a  port  of  entry  in  {  101.3(b)). 
Customs  Regulations  (19  CFR  101.3(b)). 

It  has  now  been  proposed  to  extend 
the  existing  port  limits  to  encompass  the 


cities  of  St.  Qair.  Marine  City  and 
Algonac  Michigan.  Algonac  and  Marine 
City  are  currently  designated  as 
Customs  stations  in  1 101.4(c).  Customs 
Regulations  (19  CFR  101.4(c)). 

The  purpose  of  the  proposed 
extension  is  to  permit  normal  rotation  of 
inspectors  to  St.  Clair,  Marine  City  and 
Algonac  as  they  are  now  assigned  to 
other  areas  within  the  existing  port 
limits.  If  the  proposed  extension  is 
adopted,  importers  within  the  expanded 
port  limits  would  no  longer  be  billed 
mileage  charges.  However,  the  amount 
is  minimal  and  the  expansion  would 
result  in  no  additional  workload  and 
would  require  no  additional  personnel. 
The  proposed  expanded  port  limits  are 
as  follows: 

All  of  the  territory  encompassing  the 
cities  of  Port  Huron,  Marysville,  St. 
Clair,  Marine  City,  and  Algonac  and  the 
Townships  of  Port  Huron.  Port  Gratiot. 
Kimball  and  St.  Clair,  all  in  the  State  of 
Michigan. 

If  the  proposed  change  is  adopted,  the 
list  of  Customs  regions,  districts,  and 
ports  of  entry  in  {  101.3(b)  Customs 
Regulations,  will  be  amended 
accordingly. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  S  1-4, 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Room  2426, 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

Authority 

This  change  is  proposed  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1. 1914,  38 
Stat.  623.  as  amended  (19  U.S.C.  2).  and 
delegated  to  the  Secretary  of  the 
Treasury  by  EO.  No.  10289,  September 
17. 1951  (3  CFR  Parts  1949-1953  Comp. 
Ch.  II)  and  pursuant  to  authority 
provided  by  Treasury  Department  Order 
No.  101-5  (47  FR  2449). 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection, 
Imports.  Organization  and  functions 
(Government  agencies). 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  document  relates  to 
agency  organization  it  is  not  subject  to 
E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  and  the  review 
prescribed  by  that  E.O.  are  not  required. 
Similarly,  this  document  is  not  subject  to 
the  regulatory  analysis  and  other 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Customs  routinely  establishes  and 
expands  Customs  ports  of  entry 
throughout  the  U.S.  to  accommodate  the 
volume  of  Customs-related  activity  in 
various  parts  of  the  country.  Although 
this  amendment  may  have  a  limited 
effect  upon  some  small  entities  in  the 
area  affected,  it  is  not  expected  to  be 
significant  because  establishing  and 
expanding  port  limits  in  other  areas  has 
not  had  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  to  the  extent  contemplated  by 
the  Act.  Nor  is  it  expected  to  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bruce  J.  Friedman,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 

Approved:  April  2, 1987. 
Francis  A.  Keating,  II, 
Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  87-9121  Filed  4-22-87:  8:45  amj 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2603 

Examination  and  Copying  of  Pension 
Benefit  Guaranty  Corporation  Records 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

summary:  This  is  a  proposed 
amendment  to  the  Pension  Benefit 
Guaranty  Corporation's  regulation 
implementing  the  Freedom  of 
Information  Act.  The  amendment  would 
modify  the  law  enforcement  provisions 
and  the  fee  and  fee  waiver  provisions  of 
the  regulation  in  conformance  with  the 
Freedom  of  Information  Reform  Act  of 
1986  and  guidelines  issued  by  the  Office 
of  Management  and  Budget.  This  action 


is  necessary  to  comply  with  the 
statutory  requirements  and  those 
guidelines.  The  effect  of  this  amendment 
is  to  conform  the  law  enforcement  and 
fee  waiver  provisions  to  the  law,  to 
establish  fee  schedules  in  accordance 
with  the  standards  established  by  0MB 
guidelines,  and  to  notify  the  public  of 
those  provisions. 

DATES:  Comments  must  be  received  on 
or  before  May  26, 1987. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Director,  Corporate 
Policy  and  Regulations  Department, 
Code  35100,  Pension  Benefit  Guaranty 
Corporation,  Suite  7300,  2020  K  Street, 
NW.,  Washington,  DC  20006.  Written 
comments  will  be  available  for  public 
inspection  in  Suite  7100,  at  the  above 
address,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 
Renae  R.  Hubbard,  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  35100,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006,  202- 
778-8850  (202-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
(PBGC)  is  a  Federal  Government 
corporation  estabhshed  by  Title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C.  1001  et 
seq.  (1982),  to  administer  the  pension 
plan  insurance  program  that  also  was 
established  by  that  Act.  The  Freedom  of 
Information  Act  (FOLA),  5  U.S.C.  552, 
provides,  among  other  things,  for  public 
aocess  to  information  from  records  of 
Government  corporations  such  as  the 
PBGC.  On  June  3, 1975.  the  PBGC 
promulgated  its  regulation  entitled 
Examination  and  Copying  of  Pension 
Benefit  Guaranty  Corporation  Records, 
29  CFR  Part  2603,  establishing  the  basic 
policies  and  procedures  that  it  uses  to 
process  requests  for  information  under 
the  Freedom  of  Information  Act. 

The  Freedom  of  Information  Reform 
Act  of  1986  (Reform  Act),  Pub.  L.  99-570, 
modified  FOIA's  fee  and  fee  waiver 
provisions  and  also  expanded  its  law 
enforcement  protections.  The  new  law 
enforcement  provisions  were  effective 
on  the  date  of  enactment  of  the  Reform 
Act,  October  27, 1986.  and  the  fee 
provisions  are  effective  April  25, 1987. 
The  Reform  Act  directed  that  each 
agency  subject  to  FOLA  promulgate 
regulations,  pursuant  to  notice  and 
public  comment  specifying  fee 
schedules  and  establishing  procedures 
and  guidelines  for  reduction  or  waiver  of 
fees.  The  Reform  Act  also  directed  the 
Office  of  Management  and  Budget  to 
promulgate  guidelines  providing  for  s 


uniform  schedule  of  FOLA  fees  for  all 
such  agencies. 

On  January  16, 1987,  OMB  published  a 
notice  and  request  for  public  comment 
on  its  Proposed  Fee  Schedule  and 
Administrative  Guidelines.  On  March 
27, 1987,  OMB  published  its  Fee 
Schedule  and  Guidelines  in  final  form, 
incorporating  changes  considered 
appropriate  as  a  result  of  comments 
received  from  the  public.  Because  of  the 
April  25, 1987,  effective  date  of  the  fee 
provisions  in  the  Reform  Act,  and 
because  of  the  statutory  requirement 
that  such  provisions  be  published  for 
notice  and  comment,  the  PBGC  is 
publishing  two  documents  in  the  Federal 
Register  concurrently:  An  Interim  Rule 
that  is  effective  on  April  25, 1987,  and 
this  Proposed  rule  requesting  public 
comments  on  the  fee  provisions.  A  final 
rule  incorporating  the  amendments  in 
this  proposed  rule  will  be  published 
after  public  comments  are  received  and 
considered. 

The  primary  changes  that  would  be 
made  by  this  proposed  rule,  relating  to 
the  Reform  Act's  fee  and  fee  waiver 
provisions  and  its  law  enforcement 
provisions,  are  discussed  below.  Certain 
other  changes  are  conforming  or 
nonsubstantive  in  character. 

Law  Enforcement 

Secdon  2603.21  of  the  current 
regulation  provides  for  restrictions  on 
public  access  to  records  compiled  for 
law  enforcement  purposes  if  certain 
harms  would  result.  The  Reform  Act 
expanded  this  statutory  exemption  from 
disclosure  to  include  any  pending 
investigations  or  confidential  sources  of 
information  if  disclosure  could 
reasonably  be  expected  to  result  in 
certain  of  the  harms  currenUy 
proscribed.  The  proposed  amendment  to 
§  2603.21,  closely  follows  the  revised 
statutory  language  and  its  legislative 
history. 

Fee  Sdiedule 

Under  the  Reform  Act  and  OMB 
guidelines,  agencies  may  continue  to 
recover  the  direct  cost  of  providing 
FOIA  services,  but  certain  services  must 
be  provided  free  of  charge  to  certain 
categories  of  requesters,  and  agencies 
now  may  recover  costs  of  "review"  from 
commercial  use  requesters. 

In  its  guidelines,  OMB  has  defined 
"direct  costs"  and  delineated  the 
methods  to  be  used  to  establish  direct 
costs.  The  guidelines  provide,  inter  alia, 
that  salary  costs  shall  include  an 
employee's  basic  rate  of  pay  plus  an 
amount  to  cover  certain  fringe  benefits 
(16  percent  of  that  basic  salary  rate), 
permit  establishment  of  an  average 
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salary  rate  for  a  homogeneous  class  of 
employees,  delimit  the  scope  of  the 
"review"  for  which  charges  may  be 
imposed,  and  suggest  ways  of  allocating 
costs  of  computer  searches  to  determine 
direct  costs.  These  provisions  are  found 
in  proposed  S§  2603.51(a)  and  2803.53. 

With  respect  to  the  different 
categories  of  users,  the  Reform  Act  and 
the  guidelines  provide  (1)  that 
commercial  use  requesters  may  be 
charged  for  all  search,  review,  and 
duphcation  costs,  and  may  be  charged 
even  if  the  records  sought  are  not  found 
or  their  disclosure  is  denied  after 
review;  (2)  that  only  duplication  fees 
may  be  charged  if  the  requester  is  an 
educational  or  noncommercial  scientific 
institution  or  a  representative  of  the 
news  media,  and  that  the  first  100  pages 
of  duplication  must  be  furnished  to  such 
requesters  free  of  charge;  and  (3)  that  all 
other  requesters  may  be  charged  for 
search  and  duplication  only,  and  that 
the  Rrst  100  pages  of  duplication  and  the 
first  two  hours  of  search  time  must  be 
furnished  free  of  charge  (but  charges 
may  be  made  for  additional  search  time 
even  if  the  records  sought  are  not 
found).  The  guidelines  provide,  further, 
in  connection  with  the  fee  exemptions 
granted  for  the  first  100  pages  of 
duplication  and/or  the  fu^t  two  hours  of 
search  time,  that  an  agency  may  protect 
itself  against  multiple  requests  filed  in 
order  to  avoid  charges.  These  provisions 
are  found  in  proposed  S  §  2603.32(c]  and 
2603.51  (b)  and  (c). 

The  fee  schedule  of  the  PBGC  is  set 
forth  in  J  2603.52  of  the  current 
regulation,  to  which  would  be  added  a 
new  paragraph  (a)(4}  to  include  charges 
for  review  time.  It  should  be  noted  that 
on  August  18, 1986,  after  notice  and 
comment  the  PBGC  published  a  revised 
fee  schedule  (51  FR  29497).  The  PBGC 
has  reexamined  that  fee  schedule  in 
light  of  the  OMB  guidelines  and  these 
proposed  rules,  and  finds  that  it 
continues  to  reflect  the  "direct  costs"  to 
the  PBGC  within  the  meaning  of  the 
guidelines  and  these  proposed 
amendments. 

Certain  special  charges  are  permitted 
under  the  guidelines  and,  of  these,  only 
special  transmittal  fees  or  special 
handling  services  will  be  provided  by 
the  race.  This  does  not  represent  a 
change  from  i  2803.54(c)  of  the  current 
regulation,  but  these  provisions  are 
removed  from  that  section  (which 
relates  to  payment  of  fees),  are  clarified, 
and  are  included  herein  as  proposed 
i  2603.52(c). 

In  a  change  from  prior  law.  the 
Reform  Act  permits  an  agency  to  require 
advance  payment  of  part  or  all  of  the 
estimated  fees  only  if  they  are  likely  to 
exceed  $250  or  the  requester  has 


previously  failed  to  pay  fees  in  a  timely 
fashion.  This  change,  as  amplified  by 
the  guidelines,  is  reflected  in  proposed 
§§  2603.36  and  2603.54(b). 

Agencies  may  charge  interest  on 
unpaid  charges  in  accordance  with  the 
guidelines.  This  provision  is  found  in 
proposed  S  2603.54(c]. 

Fee  Waiver  or  Reduction 

Finally,  the  Reform  Act  provides  new 
rules  for  the  waiver  or  reduction  of 
charges.  The  proposed  rules  in 
S  2603.55(a).  reflect  the  statutory 
provisions. 

Comments 

Comments  on  the  fee  schedule  and  fee 
waiver  provisions  in  this  proposed  rule 
should  be  submitted  to  the  PBGC,  as  set 
forth  above,  on  or  before  May  26, 1987. 
Since  the  law  enforcement  provisions  in 
this  proposed  rule  merely  reflect  the 
statutory  provisions,  comments  thereon 
would  be  inappropriate. 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291  of 
February  17, 1981  (46  FR  13193)  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers, 
individual  industries  or  geographic 
regions,  or  signiRcant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export-markets. 

Any  increase  in  fees  due  to  inclusion 
of  review  time  for  commercial  use 
requesters  is  likely  to  be  offset  by  the 
decrease  in  fees  due  to  the  limits  on 
search  and  duphcation  time  that  may  be 
charged  to  other  requesters. 
Accordingly,  the  PBGC  certifies 
pursuant  to  section  605  of  the  Regulatory 
Flexibility  Act  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  light  of  this  certification, 
compliance  with  sections  603  and  604  is 
waived. 

List  of  Subjects  in  29  CFR  Part  2603 

Freedom  of  information. 

In  consideration  of  the  foregoing,  the 
Pension  Benefit  Guaranty  Corporation 
proposes  to  amend  Part  2603  of 
Subchapter  A  of  Chapter  XXVI,  Title  29, 
Code  of  Federal  Regulations,  as  follows: 


PART  2603— EXAMINATION  AND 
COPYING  OF  PENSION  BENEFFT 
GUARANTY  CORPORATION  RECORDS 

1.  The  authority  for  Part  2603  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552.  as  amended  by 
sees.  1801-1804.  Pub.  L.  99-57a  100  Stat. 
3207-3248;  29  U.S.C.  1302(b)(3). 

§  2603.1    {Am«id*d] 

2.  Section  2603.1  is  amended  by 
adding  the  phrase  ",  review,"  between 
"search"  and  "and"  in  the  last  sentence. 


§2603^    [Amvndvd] 

3.  Section  2603.2  is  amended  by 
removing  from  paragraph  (c)  the  phrase 
"Office  of  the  Executive  Director  of  the" 
and  inserting,  in  its  place, 
"Communications  and  Public  Affairs 
Department,". 

§  26034    [AmendMll 

4.  Section  2603.8  is  amended  by 
removing  from  paragraph  (a)  the 
reference  to  "2604.23"  and  inserting,  in 
its  place,  "2603.23". 

5.  Section  26G3.21  is  amended  by 
removing  from  the  section  heading  the 
phrase  "Investigatory  records"  and 
inserting,  in  its  place,  "Records  or 
information";  by  removing  from  the 
heading  of  paragraph  (d)  the  word 
"Records"  and  inserting,  in  its  place, 
"Records  or  information";  by  changing 
all  references  to  "investigatory  records" 
or  "investigative  records"  throughout 
paragraph  (d)  to  read  "records  and 
information";  and  by  revising 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

S  2603^1    Records  or  Informatton 
compiled  for  law  enf orcwnent  purposes. 

(a)  Restrictions  on  public  access 
authorized.  Pursuant  to  the  provisions  of 
exemption  (7)  set  forth  in  5  U.S.C.  552(b). 
as  amended  by  Pub.  L.  99-570, 100  Stat. 
3207-3248,  effective  October  27, 1986.  the 
disclosure  from  Corporation  records  of 
matters  that  are  "records  or  information 
compiled  for  law  enforcement  purposes" 
and  to  which  access  by  the  public  would 
be  detrimental  to  such  purposes  or  to 
rights  of  privacy  as  specified  in  the 
statute,  may  be  refused.  Access  to  such 
records  may  be  refused  for  any  one  or 
more  of  several  specific  reasons.  Thus, 
exemption  (7)  protects  from  the  public 
access  requirements  of  the  Freedom  of 
Information  Act  records  or  information 
compiled  for  law  enforcement  purposes 
whenever  their  disclosure  to  any  person 
requesting  them — 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings: 
and/or 
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(2)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication;  and/or 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy;  and/or 

(4)  Could  reasonably  be  expected  to 
disclose  (i)  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  himished 
information  on  a  confidential  basis,  and 
(ii)  in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  conHdential  source;  and/ 
or 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  and/or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual.  Whenever  a  request  is 
made  which  involves  access  to  records 
described  in  paragraph  (a)(1)  of  this 
section,  and  (i)  the  investigation  or 
proceeding  involves  a  possible  violation 
of  criminal  law  and  (ii)  there  is  reason  to 
believe  that  the  subject  of  the 
investigation  or  proceeding  is  not  aware 
of  its  pendancy  and  disclosure  of  the 
existence  of  the  records  could 
reasonably  be  expected  to  interfere  with 
enforcement  proceedings,  the 
Corporation  may  treat  the  records  as  not 
subject  to  the  requirements  of  5  U.S.C. 
552  and  this  Part  during  only  such  time 
as  that  circumstance  continues. 
Moreover,  where  one  or  more  of  the 
consequences  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  would 
ensue  from  the  disclosure  of  particular 
records  to  any  person  requesting  access 
to  records  or  information  compiled  for 
law  enforcement  purposes,  no 
determination  to  grant  access  to  such 
records  may  be  made  by  the  disclosure 
officer  under  the  disclosure  policy  set 
forth  in  85  2603.8  and  2603.16  in  the 
ordinary  case  because  in  such 
circumstances  it  would  not  ordinarily  be 
possible  to  determine  that  disclosure 
would  serve  the  public  interest  and 
would  not  impede  any  of  the  functions 
of  the  Corporation. 

•        •        •        •        * 

(c)  "Records  or  information  "  compiled 
for  law  enforcement  purposes.  The 
protection  afforded  records  or 
information  compiled  for  law 
enforcement  purposes  under  tha 


exemption  set  forth  in  paragraph  (a)  of 
this  section  extends,  according  to  the 
legislative  history  of  Pub.  L  99-570,  to 
an|y  Federal  law  enforcement 
information  relating  to  pending 
investigations  or  confidential  sources  if 
disclosure  of  such  information  could 
reasonably  be  expected  to  cause  the 
harms  identified  in  paragraph  (a)  of  this 
section. 
*        •        *        *        • 

6.  Section  2603.32  is  amended  by 
removing  from  paragraph  (a)  the  phrase 
"Office  of  the  Executive  Director,"  and 
inserting,  in  its  place,  "Communications 
and  Public  Affairs  Department,";  and  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  2603.32    Submittal  of  requests  for  access 
to  records. 

***** 

(c)  To  avoid  delay  in  receipt  of  a 
sufflciently  complete  request  at  the 
Corporation,  each  such  request  should 
Identify  the  category  of  the  requester,  as 
ddTined  in  S  2603.51(b);  reasonably 
describe  the  records  sought,  as  provided 
in  S  2603.33;  and  state  specifically  that 
whatever  costs  will  be  involved 
pursuant  to  §S  2603.51  through  2603.53 
will  be  acceptable,  or  will  be  acceptable 
up  to  an  amount  not  exceeding  a  named 
Hgure. 

7.  Section  2603.36  Is  revised  to  read  as 
follows: 

8  2603.36    Receipt  by  agency  of  request 

(a)  The  disclosure  ofBcer  shall,  upon 
receipt  of  a  request  for  access  to 
records,  have  the  date  and  time  of  such 
receipt  immediately  inscribed  thereon. 
Except  as  provided  in  paragraphs  (b) 
through  (d)  of  this  section,  the  request 
shall  be  deemed  received  and  the  period 
within  which  action  on  such  request 
shall  be  taken,  as  set  forth  in  S  2603.45, 
shall  begin  on  the  next  business  day 
following  such  date. 

(b)  A  request  for  access  to  records 
shall  be  deemed  received  only  if  such 
request  is  sufficiently  complete,  as  set 
forth  in  §§  2603.33  through  2603.35. 

(c)  To  protect  requesters  from  an 
unexpected  accrual  of  liability  greater 
than  they  may  wish  to  assume  for 
access  to  requested  records,  when  the 
Corporation  anticipates  that  search, 
review,  and/or  duplication  charges 
under  Subpart  B  of  this  part  may  be 
substantial,  the  requester  will  be  given 
peompt  notification  of  the  Corporation's 
estimate  of  the  costs  and  no  receipt  of  a 
complete  request  will  be  deemed  to 
have  occurred  unless  or  until  the 
requester  has  perfected  the  request  by 
assurance  of  payment.  Such  assurance 
ttmy  be  in  the  form  of  a  statement  that 
whatever  costs  will  be  involved 


pursuant  to  SS  2603.51  through  2603.53 
will  be  acceptable  or  will  be  acceptable 
up  to  an  amount  not  exceeding  a  named 
figure.  To  avoid  delay  in  receipt  of  a 
sufficiently  complete  request,  the 
requester  may  include  such  statement  in 
the  request. 

(d)  Where  it  is  known  or  estimated 
that  a  request  for  access  to  records  will 
require  charges  for  search,  review,  and/ 
or  duplication  services  in  excess  of  $250, 
or  where  the  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion,  such  request  shall  not  be 
deemed  received  until  the  Corporation 
has  received  fee  payments  or  assurance 
of  payment,  as  required  under  the 
provisions  of  5  2603.54(b). 

8.  The  heading  of  Subpart  B  of  Part 
2603  is  revised  to  read  as  follows: 

Subpart  B — Fees  for  Services  and 
Waiver  Policy 

9.  Section  2603.51  is  revised  to  read  as 
follows: 

S  2603.$  1    Charges  for  services. 

(a)  Generally.  Fhirsuant  to  the 
provisions  of  the  Freedom  of 
Information  Act,  as  amended,  the 
payment  of  standard  charges  as  set  forth 
in  the  fee  schedule  in  S  2603.52  will, 
except  as  otherwise  provided  in  this 
subpart,  be  required  according  to  the 
category  of  the  requester  to  cover  the 
direct  costs  of  searching  for,  reviewing, 
and/or  duplicating  records  requested 
under  the  Act  from  the  Corporation.  No 
fee  will  be  charged  if  the  costs  of  routine 
collection  and  processing  of  the  fee 
would  be  equal  to  or  greater  than  the  fee 
itself. 

(1)  "Direct  costs"  means  those 
expenditures  which  the  Corporation 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  request  imder 
the  Act  and  these  regulations.  Direct 
costs  include,  for  example,  the  salary  of 
the  employee  performing  work  [i.e..  the 
basic  rate  of  pay  plus  benefits)  or  an 
established  average  pay  for  a 
homogeneous  class  of  personnel  [e.g.,  all 
administrative/clerical  or  all 
professional/executive),  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  "Search"  means  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request  under  the  Act  and  these 
regulations,  including  page-by-page  or 
line-by-line  identification  of  materials 
within  a  document,  if  required,  and  may 
be  done  manually  or  by  computer  using 
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existing  programming.  "Search"  should 
be  distinguished  from  "review"  which  is 
defined  in  paragraph  (a)(3)  of  this 
section. 

(3)  "Review"  means  the  process  of 
examining  documents  located  in 
response  to  a  request  under  the  Act  and 
these  regulations  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  or  required  to  be  withheld.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(4)  "Duplication"  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  request  under  the  Act 
and  these  regulations,  in  a  form  that  is 
reasonably  usable  by  the  requester. 
Copies  can  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  or 
machine  readable  documentation  [e.g., 
magnetic  tape  or  disk),  among  others. 

(b)  Categories  of  requesters. 
Requesters  who  seek  access  to  records 
under  the  Act  and  these  regulations  are 
divided  into  four  categories:  commercial 
use  requesters,  educational  and 
noncommercial  scientific  institutions, 
representatives  of  the  news  media,  and 
all  other  requesters.  The  Corporation 
will  determine  the  category  of  a 
requester  and  charge  fees  according  to 
the  following  rules. 

(1)  Commercial  use  requesters.  When 
records  are  requested  for  commercial 
use,  the  Corporation  will  assess  charges, 
as  set  forth  in  §S  2603.52  through 
2603.55,  for  the  full  direct  costs  of 
searching  for,  reviewing  for  release,  and 
duplicating  the  records  sought.  Fees  for 
search  and  review  may  be  charged  even 
if  the  record  searched  for  is  not  found  or 
if,  after  it  is  found,  it  is  determined  that 
the  request  to  inspect  it  may  be  denied 
under  the  provisions  of  5  U.S.C.  552(b) 
and  these  regulations. 

(i)  "Commercial  use"  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(ii)  In  determining  whether  a  request 
properly  belongs  in  this  category,  the 
Corporation  will  look  to  the  use  to 
which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
the  Corporation  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  that  use 
is  not  clear  from  the  request  itself,  the 
Corporation  will  require  the  requester  to 
provide  clarification  before  assigning 
the  request  to  this  category. 


(2)  Educational  and  noncommercial 
scientific  institution  requesters.  When 
records  are  requested  by  an  educational 
or  noncommercial  scientific  institution, 
the  Corporation  will  assess  charges,  as 
set  forth  in  5§  2603.52  through  2603.55, 
for  the  full  direct  cost  of  duplication 
only,  excluding  charges  for  the  first  100 
pages. 

(i)  "Educational  institution"  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(ii)  "Noncommercial  scientific 
institution"  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  defined  in  paragraph 
(b)(l)(i)  of  this  section,  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the  results 
of  which  are  not  intended  to  promote 
any  particular  product  or  industry. 

(iii)  To  be  eligible  for  inclusion  in  this 
category,  requesters  must  show  that  the 
request  is  being  made  as  authorized  by 
and  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use,  but  are 
sought  in  furtherance  of  scholarly  (if  the 
request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  noncommercial  scientific 
institution)  research. 

(3)  Requesters  who  are 
representatives  of  the  news  media. 
When  records  are  requested  by 
representatives  of  the  news  media,  the 
Corporation  will  assess  charges,  as  set 
forth  in  5§  2603.52  through  2603.55,  for 
the  full  direct  cost  of  duplication  only, 
excluding  charges  for  the  first  100  pages. 

(i)  "Representative  of  the  news 
media"  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  pubhc.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interes  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  ail-inclusive. 
"Freelance"  journalists  may  be  regarded 
as  working  for  a  news  organization  if 
they  can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 


organization,  even  though  not  actually 
employed  by  it. 

(ii)  To  be  eligible  for  inclusion  in  this 
category,  the  request  must  not  be  made 
for  a  commercial  use.  A  request  for 
records  supporting  the  news 
dissemination  function  of  the  requester 
who  is  a  representative  of  the  news 
media  shall  not  be  considered  to  be  a 
request  that  is  for  a  commercial  use. 

(4)  All  other  requesters.  When  records 
are  requested  by  requesters  who  do  not 
fit  into  any  of  the  categories  in 
paragraphs  (b)(1)  through  {b)(3),  of  this 
section,  the  Corporation  will  assess 
charges,  as  set  forth  in  S§  2603.52 
through  2603.55.  for  the  full  direct  cost  of 
searching  for  and  duplicating  the 
records  sought,  with  the  exceptions  that 
there  will  be  no  charge  for  the  first  100 
pages  of  duplication  and  the  first  two 
hours  of  search  time  and  there  will  be 
no  charge  for  search  time  in  the  event  of 
requests  under  the  Privacy  Act  of  1974 
for  records  about  themselves  from 
subjects  of  records  filed  in  the 
Corporation's  systems  of  records. 
Search  fees,  where  applicable,  may  be 
charged  even  if  the  record  searched  for 
is  not  found. 

(c)  Aggregation  of  requests.  If  the 
Corporation  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Corporation  will  aggregate  any  such 
requests  and  charge  accordingly.  In  no 
case  will  the  Corporation  aggregate 
multiple  requests  on  unrelated  subjects 
from  one  requester. 

(d)  Waiver  or  reduction  of  charges. 
Circumstances  under  which  searching, 
review,  and  duplication  facilities  or 
services  may  be  made  available  to  the 
requester  without  charge  or  at  a  reduced 
charge  are  set  forth  in  §  2603.55. 

10.  Section  2603.52,  is  amended  by 
revising  the  section  heading,  the  heading 
and  the  introductory  sentence  in 
paragraph  (a),  paragraph  (a)(1),  and  the 
heading  and  the  introductory  sentence 
in  paragraph  (b):  renumbering  paragraph 
(c)  as  paragraph  (b)(5):  removing  the 
phrase  "as  computed  pursuant  to  the  fee 
schedule  in  paragraph  (b)  of  this 
section"  from  new  paragraph  (b)(5);  and 
adding  new  paragraph  (c)  to  read  as 
follows: 

§2603.52    Fm  Scttedule. 

(a)  Charges  for  searching  and  review 
of  records.  Charges  applicable  under 
this  subpart  to  the  search  for  and  review 
of  records  will  be  made  according  to  the 
following  fee  schedule: 

(1)  Search  and  review  time,  (i) 
Ordinary  search  and  review  by 
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cusioaidi  or  clerical  personnel,  $1.75  for 
each  one-quarter  hour  or  fraction 
thereof  of  employee  worktime  required 
to  locate  or  obtain  the  records  to  be 
searched  and  to  make  the  necessary 
review:  and  (ii)  search  or  review 
requiring  services  of  professional  or 
supervisory  personnel  to  locate  or 
review  requested  records,  $4.00  for  each 
one-quarter  hour  or  fraction  thereof  of 
professional  or  supervisory  personnel 
worktime. 

•  *        •        *         • 

(b)  Charges  for  duplication  of  records. 
Charges  applicable  under  this  subpart 
for  obtaining  requested  copies  of 
records  made  available  for  inspection 
will  be  made  according  to  the  following 
fee  schedule  and  subject  to  the 
following  conditions. 

•  •        *        *        • 

(c)  Other  charges.  The  scheduled  fees, 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section,  for  furnishing  records  made 
available  for  inspection  and  duplication 
represent  the  direct  costs  of  furnishing 
the  copies  at  the  place  of  duplication. 
Upon  request,  single  copies  of  the 
records  will  be  mailed,  postage  prepaid, 
free  of  charge.  Actual  costs  of 
transmitting  records  by  special  methods 
such  as  registered,  certified,  or  special 
delivery  mail  or  messenger,  and  of 
special  handling  or  packaging,  if 
required,  will  be  charged  in  addition  to 
the  scheduled  fees. 

11.  Section  2603.53  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  2603.53    Computerized  records. 

(a)  Charges  for  information  that  is 
available  in  whole  or  in  part  in 
computerized  form  will  be  made 
available  at  the  actual  direct  cost  to  the 
Corporation,  including  the  cost  of 
operating  the  central  processing  unit 
(CPU)  for  that  portion  of  operating  time 
that  is  directly  attributable  to  searching 
for  records  responsive  to  the  request, 
personnel  salaries  apportionable  to  the 
search,  and  tape  or  printout  production 
or  an  established  agency-wide  average 
rate  for  CPU  operating  costs  and 
operator/programmer  salaries  involved 
in  FOLA  searches.  Charges  will  be 
computed  at  the  rates  prescribed  in 
§  2603.52  (a)  and  (b). 

•  •        *        •        • 

12.  Section  2603.54  is  amended  by 
removing  from  paragraph  (a)  the 
reference  to  "§§  2603.52-2803.53"  and 
inserting,  in  its  place,  "5§  2603.51 
through  2603.53";  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as 
follows: 


§  2603.54    Payment  of  fee*. 

*        *        *        *        « 

(b)  Advance  payment  or  assurance  of 
pnymenL  Advance  payment  or 
assurance  of  payment  may  be  required 
under  the  following  rules. 

(1)  Where  the  Corporation  estimates 
or  determines  that  charges  allowable 
under  the  rules  in  this  subpart  are  likely 
to  exceed  $250,  the  Corporation  may 
require  advance  payment  of  the  entire 
fee  or  assurance  of  payment,  as  follows: 

(i)  Where  the  requester  has  a  history 
of  prompt  payment  of  fees  under  this 
regulation,  the  Corporation  will  notify 
the  requester  of  the  likely  cost  and 
obtain  satisfactory  assurance  of  full 
payment:  or 

(ii)  Where  the  requester  has  no  history 
of  payment  for  requests  made  pursuant 
to  the  Act  and  this  regulation,  the 
Corporation  may  require  the  requester 
to  make  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges. 

(2)  Where  the  requester  has 
previously  failed  to  pay  a  fee  charged  in 
a  timely  fashion  (i.e.,  within  30  days  of 
the  date  of  the  billing),  the  Corporation 
may  require  the  requester  to  pay  the  full 
anount  owed  plus  any  applicable 
interest  as  provided  in  paragraph  (c)  of 
this  section  (or  demonstrate  that  he  has, 
in  fact,  paid  the  fee)  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee. 

When  advance  payment  or  assurance 
of  payment  is  required  by  the 
Corporation  under  this  paragraph,  the 
request  shall  not  be  deemed  received 
and  the  period  within  which  action  on 
such  request  shall  be  taken,  as  set  forth 
in  §  2603.45.  shall  not  begin  until  the 
Corporation  has  received  the  required 
fee  payments  or  assurance  of  payment. 

(c)  Late  payment  interest  charges.  The 
Corporation  may  assess  late  payment 
interest  charges  on  any  amounts  unpaid 
by  the  31st  day  following  the  day 
following  issuance  of  a  bill  to  a 
requester.  Interest  will  be  assessed  at 
the  rate  prescribed  in  31  U.S.C.  3717  and 
will  accrue  from  the  date  of  the  billing. 

13.  Section  2603.55  is  revised  to  read 
at  follows: 

§  2603.55    Waiver  or  reduction  of  cfwrgea. 

(a)  The  disclosure  officer  may  waive 
or  reduce  fees  otherwise  applicable 
under  SS  2603.51  through  2603.53  when 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  pubhc 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
iiie  requester.  A  fee  waiver  request  shall 
set  forth  full  and  complete  information 
upon  which  the  request  for  waiver  is 
based. 


(b)  The  disclosure  officer  may  reduce 
or  waive  feei  a,  ,Ucable  under 
SS  2603.51  through  2603:93  when  the 
requester  has  demonstrated  his  inability 
to  pay  such  fees. 

Issued  in  WashingtoD.  DC,  this  14th  day  of 
April.  1966. 

Royal  S.  Dellinger. 

Acting  Executive  Director,  Pension  Benefit 

Guaranty  Corporation. 

(FR  Doc.  87-9123  Filed  4-22-87;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PR  4E3112/P41S;  FRL-3191-4] 

Pesticide  Tolerance  for  4-Amlno-6- 

(1,1-Dlmethy!ethyl)-3-<Methylthio)- 

1,2,4-Triazin-5(4H)-One 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  herbicide  (4- 
amino-6-(l,l-dimethylethyl)-3- 
(methylthio)-l,2,4-triazin-5(4//)-one) 
(referred  to  in  the  preamble  as 
metribuzin)  and  its  triazinone 
metabolites  in  or  on  the  raw  agricultural 
commodity  carrots.  The  proposed 
regulation,  to  establish  a  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  carrots  was  requested 
in  a  petition  by  the  Interregional 
Research  Project  No.  4  (IR^). 
DATE:  Comments,  identified  by  the 
document  control  number  [PP  4E3112/ 
P415J,  should  be  received  on  or  before 
May  26, 1987. 

ADORiSS:  By  mail,  submit  written 

conmients  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460. 

In  person,  bring  comments  to:  Rm  236. 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
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inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  B  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail: 

Donald  R.  Stubbs,  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716H,  CM  #2. 1921  Jefferson 
Davis  Highway  Arlington,  VA  22202. 
(703-557-1806). 
SUPPI.EMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  4E3112 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  Delaware,  Illinois,  Michigan, 
New  Jersey,  Texas,  Washington  and  the 
U.S.  Department  of  Agriculture. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  herbicide 
metribuzin  and  its  triazinone 
metabolites  in  or  on  the  raw  agricultural 
commodity  carrots  at  0.3  part  per  million 
(ppm). 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  2.5 
milligrams  (mg) /kilogram  (kg)  of  body 
weight  per  day  (equivalent  to  100  ppm). 

2.  A  2-year  rat  feeling/oncogenicity 
study  with  a  systemic  NOEL  of  100  ppm 
(5.0  mg/kg/day)  and  no  observed 
oncogenicity  potential  at  all  levels 
tested  (25,  35, 100  and  300  ppm). 

3.  A  2-year  mouse  oncogenicity  study 
with  a  systemic  NOEL  of  800  ppm  (120 
mg/kg/day),  with  no  observed 
oncogneicity  potential  at  all  levels 
tested  (0,  200,  800  3,200  ppm). 

4.  A  rabbit  teratology  study  with 
NOEL'S  for  maternal  and  fetal  toxicity 
at  15  mg/kg/day  (495  ppm),  and  no 
teratogenic  potential  at  135  mg/kg/day 
(highest  dose  tested). 


5.  Two  mutagenicity  studies  with  no 
significant  increase  in  unscheduled  DNA 
synthesis  (UDS)  and  no  gene  mutation  in 
mammalian  cells  in  vitro  under 
conditions  of  the  tests. 

Data  currently  lacking  include  a  rat 
teratology  study  and  a  rat  reproduction 
study. 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  dog  feeding  study 
with  a  NOEL  of  2.5  mg/kg/day  and 
using  a  100-fold  safety  factor,  is 
calculated  to  be  0.025  mg/kg  of  body 
weight  (bw)/day.  The  maximum 
permitted  intake  (MPI)  for  a  60-kg 
human  is  calculated  to  be  1.5  mg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.34858  mg/day:  the 
current  action  will  increase  the  TMRC 
by  0.00216  mg/day  (0).63  percent). 
Published  tolerances  utilize  23.24 
percent  of  the  ADI;  the  current  action 
will  utilize  an  additional  0.15  percent. 

The  nature  of  the  residures  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
in  Pesticide  Analytical  Manual  (PAM), 
Volume  IL  is  available  for  enforcement 
purposes.  There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  and  the  fact  that  currently 
established  tolerances  for  meat  and  milk 
are  adequate  to  cover  any  residues 
resulting  from  use  as  animal  feed,  the 
Agency  concludes  that  the  proposed 
tolerance  will  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  application  for  registration  of 
a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  a  mended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  4E3112/P415J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjecto  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  13, 1987. 
Edwin  F.  TInsworth. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

PART  180-{  AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  Zl  U.S.C.  346a. 

2.  Section  180.332  is  amended  by 
adding,  and  alphabetically  inserting  the 
raw  agricultural  commodity  carrots  to 
read  as  follows: 

§  1 80.332    4-Aintno-6-(  1 , 1  -dim«thylethyl>-3- 
(intthylthk>>-1,2,4-triazir>-5(4HH>n«; 
toterancM  for  residues. 


Coffwfiod/tto0 


Can-ots. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  160 

[CGD  S4-069a] 

Ufesaving  Equipfnent;  Immersion  Suits 

aqency:  Coast  Guard,  DOT. 
action:  Proposed  rule;  supplemental 
notice. 
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SUMMARV:  The  Coast  Guard  proposes 
two  revisions  to  the  Final  Rule 
containing  specifications  for  approval  of 
immersion  suits  which  appeared  in  the 
Federal  Register  of  |anuary  12, 1987  (S2 
FR  1185).  The  effective  date  of  that  final 
rule  is  suspended  indefinitely  by  a 
notice  appearing  elsewhere  in  this  issue 
of  the  Federal  Register.  The  changes 
proposed  involve  the  test  procedures  for 
donning  at  low  temperature  and  for 
body  strength.  The  changes  are  needed 
to  conform  the  regulations  to  the 
International  Convention  for  Safety  of 
Life  at  Sea.  1974  (SOLAS  74),  as 
amended. 

DATES:  Comments  on  this  proposal  must 
be  received  on  or  before  June  8, 1987. 
ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/21} 
[CGD  84-069al,  U.S.  Coast  Guard. 
Washington,  DC  20593.  If  an 
acknowledgement  is  desired,  a  stamped, 
sel'-addressed  postcard  should  be 
enclosed.  The  comments,  draft 
evaluation,  and  materials  referenced  in 
this  notice  will  be  available  for 
examination  and  copying  between  8:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  hohdays,  at  the  Marine 
Safety  Council  (G-CMC/21),  Room  2110, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  William  M.  Riley,  Survival 
Systems  Branch,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection.  (202)  267-1444. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  as 
CGD  84-0693,  and  give  reasons  for  their 
comments.  The  sections  of  the  rule 
addressed  by  this  supplemental  notice 
may  be  changed  in  li^t  of  comments 
received.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  these  proposed  rules.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  requested  by  anyone  raising  a  genuine 
issue,  and  if  it  is  determined  to  aid  in  the 
rulemaking  process. 

Drafting  Information 

The  principal  author  of  this  proposed 
rule  is  LCDR  William  M.  Riley,  project 
manager,  assisted  by  LT  Sandra  R. 
Sylvester.  Office  of  the  Chief  Counsel. 

Discussion  of  the  Propoaed  Regulations 

On  June  17, 1983,  the  International 
Maritime  Organization  (IMO)  adopted 


the  Second  Set  of  Amendments  to 
SOLAS  74.  These  amendments,  which 
enteied  into  force  on  July  1. 1986,  require 
"immersion  suits"  to  be  carried  on 
board  certain  vessels  on  an 
international  voyage.  Exposure  suits 
approved  under  46  CFR  16a071  are 
already  required  to  be  carried  on  U.S. 
vessels,  and  substantially  meet  the 
requirements  for  immersion  suits. 
However,  the  specification  for 
immersion  suits  contained  in  Regulation 
33  of  Chapter  UI  of  SOLAS  74  includes  a 
number  of  requirements  which  differed 
from  those  contained  in  S  160.071.  To 
bring  the  U.S.  regulations  into  line  with 
the  treaty  with  respect  to  nomenclature, 
test  subjects,  donning  over  clothing, 
donning  at  low  temperature,  storage 
temperature,  flame  and  oil  exposure, 
body  strength,  impact  resistance,  water 
ingress,  hand  dexterity  after  inunersion 
in  cold  water,  freeboard,  and  righting,  a 
Notice  of  Proposed  Rulemaking  was 
published  on  February  4. 1986  (51  FR 
4401),  and  invited  comments  for  90  days 
ending  May  5, 1986.  A  final  rule  was 
published  on  January  12, 1987  (52  FR 
1185),  with  an  effective  date  of  April  13, 
1987.  However,  the  effective  date  of  the 
final  rule  is  postponed  tndefmitely  by  a 
separate  notice  which  appears 
elsewhere  in  this  issue  of  the  Federal 
Register,  because  two  additional 
changes  to  the  specification  for 
immersion  suits  are  needed  in  light  of 
recent  interpretations  of  the 
International  Convention  for  Safety  of 
Life  at  Sea  (SOLAS  74/83)  which  came 
to  our  attention  after  the  comment 
period  closed.  Changes  in  the  low 
temperature  donning  test  and  the  body 
strength  test  should  not  impose  an 
undue  burden  on  any  manufacturer,  but 
are  fubstantive  in  nature  and  therefore 
require  public  notice  and  opportunity  to 
compient. 

Donting  at  Low  Temperature 

Correspondence  and  telephone 
conversations  between  the  Coast 
Guard's  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
and  their  counterparts  in  other  maritime 
nations  following  the  comment  period 
and  drafting  of  the  final  rule  brought  to 
light  that  other  nations  are  not  accepting 
the  alternative  test  method  of  removing 
an  immersion  suit  from  the  cold 
chamber  and  immediately  donning  it  in 
a  relatively  warm  room.  The  method  of 
having  the  test  subject  enter  the  cold 
chamber  and  don  the  suit  more 
accurately  simulates  the  conditions 
under  which  the  suit  might  have  to  be 
donned  during  an  emergency  This 
portion  of  the  test  can  be  conducted  in 
any  commercial  cold-storage  facility 


v^thout  increasing  the  overall  cost  of 
the  temporature  cycling  test. 

Body  Strength  Test 

After  publication  of  the  final  rule,  a 
reader  pointed  out  that  the 
Recommendation  on  Testing  of  Life- 
Saving  Appliances,  IMO  Resolution  A— 
521,  calls  for  the  body  strength  test  to  be 
conducted  for  a  period  of  30  minutes 
rather  than  5  minutes.  This  change  is  not 
expected  to  impose  an  additional 
burden  on  manufacturers  since  a  suit 
which  will  support  the  test  weight  for  5 
minutes  is  unlikely  to  fail  if  the  weight  is 
left  hanging  undisturbed  for  an 
additional  25  minutes. 

Economic  Analysis  and  Certification 

This  proposed  rule  is  considered  to  be 
non-major  under  Executive  Order  12291 
and  nonsignificant  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034;  February  28, 1979).  A  draft 
evaluation  has  been  prepared  for  the 
final  rule.  Costs  of  supplemental  testing 
already  estimated  in  the  final  rule 
published  on  January  12. 1987  are 
sufficient  to  cover  the  different  test 
method  proposed  herein.  Since  the  effect 
of  the  proposed  rulemaking  is  expected 
to  be  minimal,  no  further  evaluation  is 
necessary. 

The  expected  benefit  of  this  rule  will 
be  compliance  of  U.S.  Coast  Guard 
approved  immersion  suits  with  the 
requirements  of  the  International 
Convention  for  Safety  of  Life  at  Sea. 
1974,  as  amended.  This  Supplemental 
Notice  of  proposed  Rulemaking  contaiiu 
no  new  costs  to  manufacturers  or  the 
government.  Based  upon  the  estimated 
cost  involved,  the  Coast  Guard  certifies 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  supplemental  notice  of  proposed 
rule  making  contains  no  information 
collection  requirements. 

List  of  Subjects  in  46  CFR  Part  ISO 

Marine  safety. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  further  amend  46  CFR  Part 
160  as  published  in  52  FR  1185  as 
follows: 

1.  In  §  160.171-17.  paragraphs  (f)(4) 
and  (1K2)  are  revised  to  read  as  follows: 

S  160.171>17    Approval  tasting  for  adult 
si2e  immersion  suit 

•        •     '    *        *        • 

{T)  Storage  temperature.   •  •  • 
(4)  The  specimens  removed  from  the 
cold  chamber  that  same  day  and  left 
exposed  imder  ordinary  room  condititms 
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until  the  next  day.  At  the  conclusion  of 
the  final  cycle  of  cold  storage,  two  test 
subjects  who  successfully  completed  the 
donning  test  in  paragraph  {cM21  of  this 
section  enter  the  cold  chamber,  unpack 
and  don  the  immersion  suits.  Neither  of 
the  suits  must  show  damage  such  as 
shrinking,  cracking,  swelling,  dissolution 
or  change  of  mechanical  qualities. 

•  •        •         •        • 

(1)  Body  strength.  *  *  • 

*  •        *        *        • 

(2)  Test  procedure.  The  suit  is  cut  at 
the  waist  and  wrists,  or  holes  are  cut 
into  it  as  necessary  to  accommodate  the 
test  apparatus.  The  suit  is  immersed  in 
water  for  at  least  two  minutes.  The  suit 
is  then  removed  from  the  water  and 
immediately  arranged  on  the  test 
apparatus,  using  each  closure  as  it 
would  be  used  by  a  person  wearing  the 
suit.  The  135  kg  (300  lb.)  load  is  applied 
for  30  minutes.  No  part  of  the  suit  may 
tear  or  break  during  this  test.  The  suit 
must  not  be  damaged  in  any  way  that 
would  allow  water  to  enter  or  that 
would  affect  the  performance  of  the  suit 

Dated:  March  16, 1987. 
W.I.  Ecker. 

Acting  Chief.  Office  of  Marine  Safety. 
Security  and  Environmental  Protection. 
|FR  Doc.  87-9182  Filed  4-22-87;  8:45  am] 
BILUNO  CODE  4t10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  i 

ICC  Docket  No.  87-75;  FCC  87-106] 

Provision  of  Aeronautical  Services  via 
the  INMARSAT  System 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Commission  seeks 
comments  on  how  aeronautical  services 
via  the  International  Maritime  Satellite 
OrganizaUon  (INMARSAT)  should  be 
provided  in  the  United  States.  Under  the 
FCC's  proposal,  U.S.  carriers  would  be 
allowed  to  obtain  space  segment 
capacity  through  a  consortium 
comprised  of  all  US.  carriers,  including 
Comsat,  interested  in  providing 
aeronautical  services  via  INMARSAT. 
DATE  Comments  due  May  21, 1987; 
replies  by  June  la  1987. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington.  DC  20544. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorjtta  J.  Garcia.  632-7265. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rulemaking  in  CC  Docket  No. 
87-75,  PCC  87-106,  adopted  March  26. 
1987.  released  March  30. 1987. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  PCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  NW..  Suite  14a 
Washington.  DC  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

In  this  Notice  of  Proposed  Rulemaking 
we  are  seeking  comments  on  how 
aeronautical  services  via  the 
International  Maritime  Satellite 
Organization  (INMARSAT)  should  be 
provided  in  the  United  States.  Under  the 
Commission's  proposal.  U.S.  carriers 
would  be  allowed  to  obtain  space 
segment  capacity  through  a  consortium 
comprised  of  all  U.S.  carriers,  including 
Comsat,  wishing  to  provide  aeronautical 
services  via  INMARSAT.  Tlie 
consortium  would  perform  four  basic 
functions:  (1)  Collecting  from  U.S. 
carriers  and  contributing  to  INMARSAT 
the  U.S.  share  of  INMARSAT  capital 
requirements  for  provision  of 
aeronautical  services;  (2)  submitting  to 
INMARSAT,  on  behalf  of  the  carriers, 
applications  for  utilization  of  space 
segment  and  for  earth  stations;  (3) 
assuring  that  U.S.  carriers  pay  to 
INMARSAT  the  space  segment 
utilization  charges  incurred  from  using 
INMARSAT;  and  (4)  formulating 
positions,  on  behalf  of  the  consortium, 
on  INMARSAT  matters  relating  to 
aeronautical  services.  The  consortium 
would  not  provide  the  services.  Carriers 
would  provide  service  by  accessing  the 
INMARSAT  space  segment  and  then 
distributing  aeronautical 
communications  to  their  customers 
through  their  own  earth  stations  and 
connecting  facilities. 

The  Commission  proposes  to  have  the 
consortium  designated  as  signatory  to 
INMARSAT  for  aeronautical  services. 
Under  the  dual  signatory  model,  the  U.S. 
voting  responsibihty  would  be 
determined  by  relative  usage  of  the 
system  between  U.S.  aeronautical  and 
maritime  interests.  The  Commission 
recognizes  that  the  dual  signatory 
approach  would  require  changes  in  the 
INMARSAT  Convention  and  Operating 
Agreement  which  now  provide  that  each 
administration  select  only  one  signatory 
and  operating  entity.  It  would  also 
require  congressional  action  to 
designate  the  consortium  as  signatory 
for  aeronautical  services.  The 


Commission  also  recognizes  that  the 
public  interest  would  not  be  served  if 
the  U.S.  does  not  participate  in 
INMARSATS  aeronautical  services 
during  the  period  required  to  complete 
the  second  amendment  process. 

Consequently,  the  Commission 
proposes  an  interim  arrangement  in 
which  Comsat,  in  its  current  capacity  as 
U.S.  signatory,  would  act  as  agent 
before  INMARSAT  for  the  consortium. 
Comsat's  functions  would  include: 
Signing  the  newly-amended  Operating 
Agreement;  collecting  the  capital 
requirements  from  the  consortium 
(including  its  own  portion)  and  passing 
these  to  INMARSAT;  collecting  the 
space  segment  utilization  charges  from 
the  members  and  transferring  3iem  to 
INMARSAT:  applying  for  access  to  the 
space  segment  and  operating  the  earth 
stations;  and  participating  in  the  Council 
on  behalf  of  the  consortium  under  the 
U.S.  government's  instructional  process. 

Comments  are  invited  on  all  aspects 
of  the  proposal  or  on  alternative 
proposals  consistent  with  the 
Commission's  international  policies,  the 
Maritime  Satellite  Act  and  the 
INMARSAT  Convention  and  Operating 
Agreement. 

Federal  Communi cations  Commitcton. 

William  J.  Tiicarico, 

Secretary. 

ire  Doc.  87-8167  Filed  4-22-87;  &-4S  am) 

WLUNQ  COOC  «71t-tMI 

47  CFR  Part  2 

(General  Docket  87-141 

Amendment  of  Part  2  of  the 
Commission's  Rules  Regarding  the 
Allocation  of  the  216-225  MHz  Band 

agency:  Federal  Communications 
Commission. 

ACnow:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  extends  the  time 
for  filing  comments  and  reply  comments 
to  the  Notice  of  Proposed  Rulemaking 
(Notice)  in  this  proceeding  concerning 
the  allocation  of  the  216-225  MHz  band. 
This  action  is  in  response  to  Motions  for 
Extension  of  Time  filed  by  LAOAD 
Radio  and  Microwave  Communications 
Consultants,  the  Association  of 
Maximum  Service  Telecasters,  the 
American  Radio  Relay  League,  Inc.  and 
several  amateurs  licensees.  They 
requested  more  time  so  that  technical 
data  could  be  gathered  and  so  that 
interested  parties  may  be  made  awfu« 
of  the  Notice. 

DATES:  Comments  are  now  due  May  21, 
1987;  reply  comments  are  now  due  June 
19. 1987. 


BEST  COPY  AVAILABLE 


114fl2 


Federal  Register  /  Vol.  52.  No.  78  /  Thursday.  April  23.  1987  /  Proposed  Rules 


address:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Thomas,  telephone  (202)  632-6112. 
SUPPLEMENTARY  INFORMATION:  The 
Proposed  Rule  was  published  on 
February  27, 1987,  52  FR  6024. 
Federal  Communications  Commission. 
Bruce  A.  Franca, 
Acting  Chief  Engineer. 
[FR  Doc.  87-9166  Filed  4-22-87:  8:45  am] 

BIUJNQ  COOC  e712-«1-U 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1135  and  1145 

(Ex  Part*  Nos.  394  (Sub-No.  3)  and  290 
(Sut>-No.  2)] 

Rail  Carriers;  Cost  Ratios  for 
Recyclables;  Compliance  Procedures 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  Pursuant  to  an  advance 
notice  of  rulemaking  in  Ex  Parte  No.  394 
(Sub-No.  3),  Cost  Ratio  For 
Recyclables — Compliance  Procedures. 
51  FR  21780  (June  14. 1986).  and 
comment  the  Commission  proposes 
rules  that  would  establish  annual 
compliance  procedures  for  recyclables 
rates  subject  to  the  rate  cap  in  49.  U.S.C. 
10731(e).  The  Commission  proposes  to 
adopt  in  part  the  Nonferrous  Recyclable 
Joint  Proposal  of  16  railroad  systems 
and  the  National  Association  of 
Recycling  Industries,  Inc.,  and  asks  for 
comment  on  several  issues  raised  by  the 
Joint  Proposal.  The  Commission 
proposes  to  amend  the  rules  adopted  in 
Ex  Parte  No.  290  (Sub-No.  2),  Cost 
Recovery  Procedures  (49  CFR  Part  1135). 
to  prohibit  cost  recovery  increases  on 
rates  that  the  Commission,  in  future  Ex 
Parte  No.  394  annual  compliance 
proceedings,  finds  equal  to  or  in  excess 
of  the  rate  cap  established  for 
recyclable  commodities. 
DATES:  Interested  parties  must  notify  the 
Commission,  in  writing,  of  their  intent  to 
participate  by  May  8, 1987.  A  service  list 
will  be  issued  by  May  26, 1987. 
Comments  from  interested  parties  are 
due  June  8, 1987,  and  reply  comments 
are  due  July  22, 1987.  All  comments  and 
reply  comments  must  be  served  on  all 
parties  on  the  service  list. 
ADDRESS:  An  original  and  fifteen  copies 
of  comments  should  be  sent  to:  Noreta 
R.  McCree,  Secretary,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20423. 


FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
Copy  of  the  full  decision,  write  to  Office 
of  the  Secretary,  Rm.  2215,  Interstate 
Commerce  Commission  Bldg.. 
Washington.  DC  20423,  or  call  (202)  275- 
7438. 

List  of  Subjects 

49  CFR  Part  1135 

Administrative  practice  and 
procedure,  Railroads,  Reporting  and 
recordkeeping  requirements. 


49  CFR  Part  1145 

Hailroads,  Reporting  and 
recordkeeping  requirements. 

Decided:  April  14  1C87. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Lamboley,  Commissioners 
Sterrett.  Andre,  and  Simmons. 
Noreta  R.  McGee. 
Secretary. 

We  propose  to  amend  Chapter  X  of 
Title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  A  new  Part  1145  would  be  added  to 
read  as  follows: 

PART  1145— RAIL  TRANSPORTATION 
OF  RECYCIJVBLES:  ANNUAL 
REVENUE/VARIABLE  COST  LEVEL 
PROCEDURES  AND  COMPLIANCE 

Sec 

1145.1  Definitions. 

1145.2  Purpose. 

1145.3  Railroad  and  shipper  submissions  of 
revenue/variable  cost  ratios. 

1145.4  Annual  Commission  order  and 
exception  to  prohibition  against 
increases. 

1145.5  Shipper  complaints  that  actual  rate 
exceeds  the  cap. 

1145.6  Shipper  complaints  against  increases 
in  above-the-cap  rates. 

1145.7  General  prohibition  against  increases 
in  above-the-cap  rates. 

1145.8  Application  of  railroad  cost  recovery 
procedures. 

Authority:  49  U.S.C.  10321, 10731, 10707a;  5 
use.  553. 

§1145.1    Definitions. 

(a)  "Recyclables":  For  the  purpose  of 
these  rules,  the  term  "recyclables" 
means  "recyclable  material"  as  defined 
at  49  U.S.C.  10731(a)(1),  other  than 
recyclable  or  recycled  iron  or  steel. 

(b)  "Costs  detemuned  pursuant  to  49 
U.S.C  10705a{m)"  means  the  same  thing 
as  "unadjusted  costs."  or  costs 
calculated  pursuant  to  the  procedures 
developed  in  Ex  Parte  No.  389, 
Procedures  for  Requeming  Rail  Variable 
Cost  and  Revenue  Determinations  for 
Joint  Rates  Subject  to  Surcharge  and 


Cancellation,  as  amended,  with  two 
exceptions.  For  purposes  of  these  rules, 
parties  are  to  use  actual  shipment 
weight  as  shown  in  the  waybill  file 
(rather  than  tariff  minimum  weight),  and 
route  miles  as  calculated  in  the 
Princeton  Railroad  Network  model  and 
entered  in  the  waybill  file  (rather  than 
short  line  miles  increased  for  circuity). 

(c)  "Statutory  cap  level"  means  the 
level  of  railroad  revenue-to-variable 
cost  referred  to  in  49  U.S.C.  10731(e). 

§1145.2    Purpose. 

The  purpose  of  these  rules  is  to 
establish  procedures  by  which  the 
Interstate  Commerce  Commission 
annually  will  (a)  announce  the  revenue- 
to-variable  cost  ratio  required  by  49 
U.S.C.  10731(e)  to  apply  for  the  ensuing 
calendar  yean  (b)  monitor  and  take 
necessary  action  to  ensure  continued 
compliance  by  the  railroads  with  49 
U.S.C.  10731(e);  and  (c)  prohibit  further 
rate  increases,  including  those  under  49 
U.S.C.  10707a(a)-(d),  on  recyclables 
having  revenue/variable  cost  ratios  in 
excess  of  the  statutory  cap  level  until 
such  rates  fall  to  below  the  cap  level  or 
the  statutory  cap  level  increases  by 
Commission  order. 

§  11 454    Railroad  and  shipper  submissions 
of  reveniM/variable  cost  ratios. 

(a)  Initial  railroad  submission.  By 
September  15  of  each  year,  railroads 
shall  file,  jointly  or  separately,  certified 
average  revenue /variable  cost  ratios  as 
described  in  the  following  paragraph  (b) 
for  all  single  line,  joint,  and  combination 
rates  applicable  to  each  recyclable 
commodity  as  defined  above.  Such 
ratios  will  be  computed  on  the  basis  of 
the  railroads'  revenues  for  each 
commodity  and  the  railroads'  costs  for 
that  particular  transportation 
determined  pursuant  to  49  U.S.C. 
10705a(m).  The  Commission's  most 
recently  published  one  percent  waybill 
study  will  be  an  acceptable  source  for 
computing  the  average  revenue/variable 
cost  ratios  determined  under  this 
paragraph  subject  to  correction  for 
overstatement  of  revenues  due  to  49 
U.S.C.  10713  contracts  at  the  option  of 
participating  railroads. 

(b)  Regional  and  national  aggregate 
revenue/variable  cost  ratios  required. 
The  computations  described  in  the  prior 
para^-aph  will  be  made  so  that  for  each 
commodity  there  will  be  computed  a 
separate  average  revenue/variable  cost 
ratio  for  six  regional  and  one  national 
group  as  follows: 

(1)  Intra-East. 

(2)  Intra-South. 
(3)Intra-We8t 

(4)  Between  East  and  South, 
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(5)  Between  East  and  West. 

(6)  Between  South  and  West  and 

(7)  Nationally. 

The  Commission  order  under  the 
following  S  1145.4  for  each  commodity 
will  be  based  upon  the  revenue/variable 
cost  ratios  computed  for  the  six  regional 
groups  wherever  the  care  sample  used 
in  computing  the  ratio  comprised  ten  or 
more  cars.  Wherever  the  car  sample 
used  in  computing  the  revoiue/variable 
cost  ratio  comprised  nine  or  fewer  cars, 
the  national  revenue/variable  cost  ratio 
for  that  commodity  will  be  used  for  that 
regional  group  instead  of  the  regional 
ratio. 

(c)  Initial  railroad  submission 
available  to  shippers.  By  September  15 
of  each  year,  the  railroads  shall  make 
available  to  shippers,  at  a  convenient 
time  and  a  place  provided  by  the 
railroads,  the  certified  average  revenue/ 
variable  cost  ratios  described  in 
paragraph  (b)  of  this  section,  including 
the  underlying  workpapers.  The  cerUfied 
average  revenue/variable  cost  ratios 
submitted  by  the  railroads  and  the 
underlying  workpapers  shall  also  be 
made  available  to  shippers  during 
business  hours  in  the  Interstate 
Commerce  Commission  Building.  Public 
Dockets  Room. 

(d)  Shippers  to  present  to  appropriate 
railroad(s)  disagreement  with  certified 
average  revenue  variable  cost  ratios.  If 
a  shipper  disagrees  with  the  certified 
average  variable  cost  rations  submitted 
by  the  railroad(s)  pursuant  to  paragraph 
(a)  of  this  section,  it  shall  present  its 
disagreement  to  the  railroads  in  writing 
within  7  days  of  the  railroads'  filing,  or 
by  September  22  of  each  year, 
whichever  is  earliest. 

(e)  Railroad  and  shippers  to  negotiate 
changes  in  submitted  certified  average 
revenue  variable  cost  ratios  and  jointly 
submit  any  revised  ratios.  Upon  receipt 
of  a  shipper's  written  disagreement  with 
any  certified  average  revenue/variable 
cost  ratio  submitted  by  the  railroad 
pursuant  to  paragraph(a)  of  this  section, 
the  railroad  shall  negotiate  in  good  faith 
with  the  shipper  to  resolve  the 
disagreement.  The  railroad  and  shipper 
shall  jointly  submit  to  the  Commission 
by  October  15  any  agreed  adjustments 
to  the  railroad(s)'  initial  submission 
pursuant  to  paragraph  (a)  of  this  section. 
If  a  resolution  cannot  be  reached,  the 
shipper  may  file  a  formal  complaint  with 
the  Commission  stating  the  basis  of  its 
disagreement,  and  the  Commission  will 
address  the  matter  in  a  separate 
proceeding  conducted  under  the 
regulations  in  49  CFR  Part  1111. 

(f)  Alternate  railroad  filing  in  lieu  of 
filing  under  paragraph  (a).  Any 
individual  railroad  or  railroad  system 
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may  satisfy  the  requirements  of 
paragraph  (aj  of  this  section  by 
submitting  by  September  15  the 
revenue/variable  cost  ratio  produced  by 
single-line  or  combination  rates  for 
movements  of  recyclable  commodities 
over  its  lines  only.  A  submission  under 
this  paragraph  shall  be  made  available 
to  shippers  pursuant  to  paragraph  (c)  of 
this  sebtion  and  the  provisions  of 
paragraphs  (d)  and  (e)  also  of  this 
section  shall  also  apply. 

§1145.4    AmmmI  Conwnlssion  of^er  and 
exc»ptlon  to  prohibmon  against  Incraasca. 

(a)  In  an  order  to  be  issued  annually 
by  December  15.  the  Commission  shall 
state  the  statutory  cap  level  required  by 
49  U.S.C  10731(e).  to  apply  for  the 
ensuing  calendar  year.  The  order  shall 
also  state,  by  commodity,  the  rates  that 
the  Commission  finds  exceed  the 
simultaneously  announced  statutory  cap 
level.  If  for  any  reason  the  Commission 
experiences  an  untimely  delay  in  issuing 
the  annual  order,  the  prior  annual  order 
shall  remain  in  effect  until  the  issuance 
of  a  new  order. 

(b)  For  any  rates  that  the  Commission 
finds  exceed  the  statutory  cap  level, 
further  rate  increases,  including  those 
under  49  US.C  10707a(aHd),  shall  be 
prohibited  until  the  Commission  finds 
that  the  rates  have  fallen  to  below  the 
statutory  cap  level  or  the  Commission 
finds  the  statutory  cap  level  to  be 
increased  above  the  revenue/variable 
cost  ratio  produced  by  those  rates. 

(c)  As  an  exception  to  paragraph  (b) 
of  this  section,  railroads  may  publish 
tariff  supplements  increasing  one  or 
more  individual  rales  applicable  to 
recyclable  commodities  having  ratios 
which  on  an  individual  basis  are  below 
the  statutory  cap  level,  but  which  on  a 
regional  average  basis  have  been  found 
to  have  ratios  above  the  statutory  cap 
level.  Such  supplements  will  be  filed  on 
statutory  notice.  Concurrently  with  such 
filing,  the  railroad(s)  proposing  the 
increase(s)  will  file  a  sworn  statement, 
supported  by  unadjusted  or  adjusted 
cost  evidence,  to  demonstrate  that  the 
proposed  increased  rate(s)  will  not 
exceed  the  statutory  cap  level.  Shippers 
subject  to  tariff  pubhcations  under  this 
paragraph  will  in  all  instances  retain 
their  full  right  to  protest  such  tariff 
pubhcations  pursuant  to  49  U.S.C.  10707 
and  the  Commission's  rules  of  practice. 

§  1 145.5    Stilppar  comptainte  that  actual 
rate  axcaeds  the  cap. 

(a)  An  individual  shipper  may  file  a 
formal  complaint  pursuant  to  49  CFR 
Part  1111  that  the  rate  it  actually  pays 
for  an  individual  movement  of  a 
recyclable  commodity  exceeds  the 
statutory  cap  level.  TTie  shipper  shall 


include  in  its  complaint  a  sworn 
statement,  supported  by  cost  evidence 
which  may  be  either  adjusted  or 
unadjusted,  and  evidence  of  actual 
revenues  paid  to  railroads  for  such 
shipments. 

(b)  The  railroads  may  respond  to  the 
complaint  by  filing  sworn  statements, 
supported  by  cost  evidence  which  may 
be  either  adjusted  or  unadjusted,  and 
evidence  of  revenues  actually  collected 
for  such  shipments. 

(c)  Such  complaints  will  be  handled 
under  the  Commission's  general  rules  of 
practice,  inchiding  its  rules  governing 
evidence  and  discovery. 

(d)  If,  upon  complaint,  the 
Commission  finds  that  a  rate  exceeds 
the  statutory  cap  level,  it  shall  prohibit 
further  increases  in  the  rate,  including 
increases  under  49  U.S.C.  10707a(a)-{dJ, 
until  the  railroads  involved  demonstrate 
and  the  Commission  finds  that  the  rate 
has  fallen  to  below  the  statutory  cap 
level,  or  the  Commission  has  increased 
the  statutory  cap  level  above  the  rate's 
revenue/variable  cost  level. 

§  1 1 45.6    Shipper  complaints  against 
Incraaaaa  In  at>ove-tt>e-cap  rates. 

(a)  An  individual  shipper  may  file  a 
formal  complaint  pursuant  to  49  CFR 
Part  1111  against  an  increase  to  a 
recyclable  rate.  In  such  a  complaint,  an 
individual  shipper  may  seek  reductions 
and  reparations  by  establishing  that  a 
rate  for  an  individual  movement  was 
increased  at  a  time  when  it  already 
exceeded  the  applicable  statutory  cap 
level. 

(b)  The  amount  of  such  reductions  or 
reparations  will  be  limited  solely  to  the 
amount  of  the  impermissible  increases. 
The  prior  sentence  will  not  in  any  way 
restrict  the  relief  that  may  be  granted  by 
the  Commission,  subject  to  judicial 
review,  in  the  so-called  automobile 
shredder  residue  cases. 

(c)  A  complaint  filed  under  paragraph 
(a)  of  this  section  will  be  handled  under 
the  Commission's  general  rules  of 
practice,  including  its  rules  governing 
evidence  and  discovery. 

9  1145.7    Ganarai  prohibition  against 
Incraasaa  In  abova-tha-cap  rataa. 

Future  increases  in  recyclable  rates 
which  have  been  held,  either 
individually  or  in  the  aggregate,  in  a 
final  Commission  decision  to  be  in 
excess  of  the  statutory  cap  level  or 
which  the  railroads  have  sho«vn  to  be 
above  that  cap  in  a  pending  Commission 
proceeding  will  be  prohibited  until  the 
railroads  establish,  and  the  Commission 
finds,  that  the  rates  have  fallen  to  below 
the  statutory  cap  level.  The  only 
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exception  to  this  section  is  for  increase 
taken  pursuant  to  §  1145.4(c). 

S  11 45.8    Application  of  railroad  cost 
recovery  procedure*. 

Nothing  in  these  rules  is  to  be 
construed  so  as  to  preclude  the 
application  to  recyclable  commodities  of 
any  valid  changes  by  the  Commission  in 
rules  and  procedures  adopted  in  Ex 
Parte  No.  290  (Sub-No.  2).  Railroad  Cost 
Recovery  Procedures  which  apply  to  all 
commodities. 

PART  113&-RAILR0AD  COST 
RECOVERY  PROCEDURES 

2.  The  authority  citation  for  49  CFR 
Part  1135  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C  10321  and  10707a:  5 
U.S.C.  553. 

3.  A  new  paragraph  (h)  would  be 
added  to  S  1135.1  to  read  as  follows: 

S  1 1 35. 1    Ouarteriy  adjustment  of  rates. 

***** 

(h)  A  Commission  order  pursuant  to 
paragraph  (a)  that  provides  a  quarterly 
adjustment  of  rates  that  is  a  positive 
number  may  not  be  applied  to  any  rates 
that,  in  an  annual  order  setting  the  ratio 
of  revenue  to  variable  costs  pursuant  to 
49  U.S.C.  10731(e).  the  Commission  finds 
equal  or  exceed  the  established  ratio  on 
a  regional  aggregate  or  an  individual 
basis. 

|FR  Doc.  87-9148  Filed  4-22-87;  8:45  am] 
BILUNQ  CODE  7035-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  32  and  33 

Addition  of  Five  National  Wildlife 
Refuges  to  the  Lists  of  Open  Areas  for 
Migratory  Game  Bird,  Upland  Game, 
and  Big  Game  Hunting,  and  One  to  the 
List  for  Sport  Fishing 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  add  five  national 
wildlife  refuges  (NWRs)  to  the  lists  of 
open  areas  for  migratory  game  bird, 
upland  game,  and/or  big  game  hunting, 
and  one  NWR  to  the  list  for  sport 
fishing.  The  Service  has  determined  that 
such  uses  would  be  compatible  with 
and,  in  some  cases,  enhance  the  major 
purposes  for  which  each  refuge  was 
established.  The  Service  has  further 
determined  that  this  action  will  be  in 
accordance  with  the  provisions  of  all 


applicable  laws,  would  be  consistent 
with  the  principles  of  sound  wildlife 
management,  and  would  otherwise  be  in 
the  public  interest  by  providing 
additional  recreational  opportunities. 

date:  Comments  must  be  received  on  or 
before  May  26. 1987. 
ADOICSSES:  Address  comments  to: 
Assistant  Director-Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service.  Room 
3248. 18th  and  C  Streets.  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Marx,  Division  of  Refuges,  U.S. 
Fish  and  Wildlife  Service,  18th  and  C 
Streets  NW.,  Room  2343,  Washington, 
DC  2024O;  Telephone  (202)  343-3922. 
SUPPUMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  Hshing  upon  a 
determination  that  such  uses  are 
compatible  with  the  major  purpose(s]  for 
which  each  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  proposes  to  open  five 
refuges  to  hunting  and  one  to  sport 
fishing.  Some  of  the  proposed  hunting 
and  fishing  programs  require  refuge- 
specific  hunting  or  fishing  regulations. 
These  regulations  will  be  included  in  a 
separate  rulemaking  document  on 
refuge-specific  hunting  and  fishing 
regulations.  Also  included  in  this 
document  are  two  administrative 
corrections.  McFaddin  NWR  in  Texas 
was  opened  to  migratory  game  bird 
hunting  by  a  final  rule  (45  FR  58554],  but 
as  an  oversight  was  never  added  to  the 
list  of  open  areas  in  50  CFR  Part  32. 
And.  due  to  a  name  conflict  with  the 
neighboring  Sea  Rim  State  Park,  the 
name  of  Sea  Rim  NWR  in  Texas  was 
renamed  to  Texas  Poirii  NWR  by  an 
action  of  the  Service  in  1981.  Therefore. 
Sea  Rim  NWR  will  be  deleted  and 
McFaddin  and  Texas  Point  NWRs  will 
be  added  to  the  list  of  refuges  open  to 
migratory  bird  game  hunting  in  S  32.11. 
Department  of  the  Interior  policy  is. 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  It  is.  therefore, 
the  purpose  of  this  proposed  rulemaking 
to  seek  public  input  regarding  the 
opening  of  the  refuges  cited  below  to 
migiatory  game  bird,  upland  game  or  big 
game  hunting,  and/or  sport  fishing. 


Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposal  to  the  Assistant  Director- 
Refuges  and  Wildlife  (address  above)  by 
the  end  of  the  comment  period.  All 
relevant  comments  will  be  considered 
by  the  Department  prior  to  issuance  of  a 
final  rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16  U.S.C. 
460K)  govern  the  administration  and 
public  use  of  national  wildlife  refuges. 
Specifically  section  4(d)(1)(A)  of  the 
NWRSSA  authorizes  the  Secretary  to 
permit  the  use  of  any  area  within  the 
Refuge  System  for  any  purpose, 
including  but  not  limited  to  hunting, 
fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary. 

The  Refuge  Recreation  Act  gives  the 
Secretary  additional  authority  to 
administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  act,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  these 
permitted  forms  of  recreation. 

In  accordance  with  the  NWRSAA  and 
the  Refuge  Recreation  Act,  the  Secretary 
has  determined  that  the  proposed 
openings  for  hunting  and  fishing  would 
be  compatible  and  consistent  with  the 
primary  purposes  for  which  each  of  the 
refuges  listed  below  was  established, 
and  that  funds  are  available  to 
administer  these  programs.  The  hunting 
and  Hshing  programs  will  be  within 
State  and  Federal  (migratory  game  bird) 
regulatory  frameworks.  A  discussion  of 
the  compatibility  of  the  hunting  and 
fishing  programs  with  the  purpose(s)  for 
which  each  refuge  was  established  and 
the  availability  of  funding  for  each 
program  follows: 

Atchafalaya  NWR  was  established  in 
1984  by  Pub.  L  98-548  to  "(1)  provide  for 
conservation  and  management  of  all  fish 
and  wildlife  within  the  refuge,  (2)  fulfill 
the  international  treaty  obligations  of 
the  U.S.  with  respect  to  fish  and  wildlife 
and  (3)  provide  opportunities  for 
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scientific  research,  environmental 
education,  and  fish  and  wildlife, 
oriented  recreation,  including  hunting." 
It  is  proposed  to  open  the  refuge  to 
migratory  game  bird  (geese,  ducks, 
coots,  snipe,  woodcock),  upland  game 
(squirrel,  rabbit,  raccoon,  opossum)  and 
big  game  (deer,  turkey)  hunting.  Except 
for  an  area  designated  as  a  sanctuary 
for  waterfowl,  the  rest  of  the  refuge  will 
be  open  to  hunting.  Present  numbers  of 
migratory  and  resident  game  species  are 
large  enough  to  support  hunting,  with 
deer  currently  exceeding  the  carrying 
capacity  of  the  refuge.  Under  a 
cooperative  agreement  with  the  State  of 
Louisiana,  the  management  and 
enforcement  of  the  hunts  will  be  the 
responsibility  of  the  Louisiana 
Department  of  Wildlife  and  Fisheries 
(LDWF).  A  section  7  evaluation  under 
the  Endangered  Species  Act  concludes 
that  the  proposed  program,  with 
currently  planned  management, 
enforcement  and  regulations,  "will  not 
affect"  the  refuge  population  of 
American  alligators  listed  as 
endangered  species.  Opening  the  refuge 
to  hunting  would  fulfill  its  recreational 
purpose,  would  be  compatible  with  the 
other  purposes  for  which  the  refuge  was 
established  and  would  be  in  compliance 
with  the  NWRSAA.  Since  LDWF  will  be 
administering  and  funding  the  hunting 
program,  adequate  funds  are  available 
for  opening  Atchafalaya  NWR  to 
migratory  game  bird,  upland  game  and 
big  game  hunting  within  the 
requirements  of  the  Refuge  Recreation 
Act. 

Bamegat  NWR  was  established  in 
1967  by  authority  of  the  Migratory  Bird 
Conservation  Act  to  provide  resting, 
feeding  and  wintering  areas  for 
migratory  waterfowl,  especially  black 
ducks  and  Atlantic  brants.  In  1984  the 
refuge  was  combined  with  the 
Brigantine  NWR  and  renamed  Edwin  B. 
Forsythe  NWR.  Bamegat  is  now 
managed  as  a  Division  of  the  Edwin  B. 
Forsythe  NWR.  It  is  proposed  to  open 
Bamegat  to  sport  fishing,  an  activity 
historically  utilized  by  local  residents 
since  the  mid  170O's.  High  public 
demand  has  initiated  this  process  for 
opening  Bamegat  to  sport  fishing. 
I  leaviest  usage  by  anglers  occurs  during 
the  summer  months,  a  time  when  large 
concentrations  of  waterfowl  will  not  be 
found  on  the  area.  Destruction  of  habitat 
for  wintering  waterfowl  will  be 
minimized  by  restricting  anglers  to  boat 
usage  and  foot  access  at  a  limited 
number  of  boardwalks.  Foot  access  sites 
will  be  fewer  in  number  than  is 
presently  found,  thus  resulting  in  an 
overall  increase  in  habitat  preservation. 
To  avoid  disturbance  of  nesting  colonial 
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waterbirds,  no  public  use  will  be 
permitted  on  any  Service  controlled  bay 
islands.  A  section  7  evaluation 
concludes  that  the  proposed  sport 
fishing  program  "will  not  affect"  the 
peregrine  falcons  nesting  area,  as  a 
large  buffer  zone  around  the  nesting 
towers  is  closed  to  all  public  entry  and 
use.  Therefore,  opening  the  Bamegat 
Division  to  sport  fishing  would  be 
compatible  with  the  purpose  for  which  it 
was  established  and  would  be  in 
compliance  with  the  NWRSAA.  The 
estimated  annual  cost  to  administer  the 
program  would  be  approximately  $5,000. 
Within  the  annual  refuge  budget  of 
approximately  $150,000,  the  necessary 
funds  are  available  to  administer  this 
program.  Therefore,  opening  the 
Bamegat  Division  to  sport  fishing  viould 
be  in  compliance  with  the  Refuge 
Recreation  Act. 

Kirtland's  Warbler  Wildlife 
Management  Area  (WMA)  was 
established  in  1981  by  authority  of  the 
Endangered  Species  Act  to  preserve, 
restore  and  enhance  the  endangered 
Kirtland's  warbler.  Under  a  cooperative 
agreement  with  the  State  of  Michigan, 
actual  land  management  of  the  WMA  is 
carried  out  by  the  State's  Department  of 
Natural  Resources  (MDNR).  It  is 
proposed  to  open  Kirtland's  Warbler 
WMA  to  migratory  game  bird,  upland 
game  and  big  game  hunting. 
Enforcement  and  regulation  of  the 
hunting  program  will  be  the 
responsibility  of  the  State  of  Michigan. 
The  areas  actually  occupied  by  nesting 
Kirtland's  warblers  will  be  closed, 
posted  and  patrolled  against  all  public 
entry  between  May  1  and  August  15. 
Since  most  hunting  will  take  place  when 
the  warblers  are  not  present  and, 
historically,  hunting  in  the  area  has  not 
disturbed  or  altered  the  habitat,  a 
section  7  evaluation  concludes  that  the 
proposed  hunting  program  "will  not 
affect"  the  continued  existence  of  the 
endangered  Kirtland's  warbler.  Opening 
Kirtland's  Warbler  WMA  to  hunting 
would  therefore  be  compatible  with  the 
purpose  for  which  the  area  was 
established,  and  would  be  in  compliance 
with  the  NWRSAA.  Since  all  funding  for 
the  proposed  hunting  program  would  be 
provided  by  the  MDNR,  adequate  funds 
are  available  for  opening  Kirtland's 
Warbler  WMA  to  migratory  game  bird, 
upland  game  and  big  game  hunting 
within  the  requirements  of  the  Refuge 
Recreation  Act. 

Optima  NWR  was  established  in  1975 
by  authority  of  the  Fish  and  Wildlife  Act 
of  1956  to  provide  migration  and 
wintering  habitat  for  Canada  geese  and 
mallards.  In  1982  Optima  became  a 
satellite  refuge  of  Washita  NWR,  which 


now  administers  and  manages  Optima 
NWR.  It  is  proposed  to  open  Optima 
NWR  to  big  game  (deer,  turkey)  hunting. 
To  provide  habitat  for  migrating 
waterfowl,  future  plans  for  the  refuge 
include  raising  Optima  Lake  to  levels 
high  enough  to  inundate  the  refuge. 
However,  presently  most  of  the  refuge  is 
dry  and  the  lack  of  water  has  prevented 
any  extensive  waterfowl  use  of  the 
refuge.  So  long  as  this  situation 
continues,  opening  the  refuge  to  big 
game  hunting  would  not  appreciably 
impact  waterfowl  populations.  The 
hunting  program  will  be  reevaluated 
when  Optima  Lake  water  levels  are 
raised  sufficiently  to  flood  the  refuge.  To 
prevent  damage  to  existing  habitat 
during  the  proposed  hunt,  motor 
vehicles  and  open  fires  will  not  be 
allowed  on  the  refuge.  There  is  presently 
only  a  minimal  use  of  the  refuge  by  the 
endangered  bald  eagle.  Should  there  be 
greater  use  in  the  future  due  to 
inundation  of  the  refuge,  the  hunting 
program  will  be  reevaluated.  A  section  7 
evaluation  concludes  that,  at  the  present 
time,  the  proposed  hunting  program 
"will  not  affect"  the  continued  existence 
of  the  bald  eagle.  Big  game  hunting  will 
not  currently  interfere  with  or  detract 
from  the  purpose  for  which  the  refuge 
was  established  and  therefore  would  be 
in  compliance  with  the  NWRSAA.  The 
annual  cost  to  administer  the  hunting 
program  would  be  approximately  $5,000. 
Within  the  annual  Washita  Refuge 
Complex  budget  of  approximately 
$316,500.  the  necessary  funds  are 
available  for  administration  of  the 
proposed  hunting  program.  Therefore, 
opening  Optima  NWR  to  big  game 
himting  would  be  in  compliance  with  the 
Refuge  Recreation  Act. 

Parker  River  NWR  was  established  in 
1942  by  authority  of  the  Migratory  Bird 
Conservation  Act  of  protect  and 
preserve  migratory  waterfowl, 
especially  black  ducks  and  Canada 
geese.  It  is  proposed  to  open  the  refuge 
to  big  game  (deer)  hunting.  The  deer 
population  on  the  refuge  is  well  beyond 
the  carrying  capacity  of  the  refuge  and 
severely  degrading  the  habitat  through 
overbrowsing.  The  proposed  hunt  will 
have  only  minor  impacts  on  waterfowl 
use  as  the  hunt  will  be  limited  to  the 
upland  portion  of  the  refuge,  the  hunt 
will  be  highly  regulated  and  all  hunters 
will  be  required  to  attend  an  orientation 
session  on  the  refuge  and  hunting 
program.  Peregrine  falcons  and  bald 
eagles  pass  over  the  refuge  during  spring 
and  fall  migration.  Piping  plovers  nest 
on  the  refuge  beaches  during  spring  and 
summer.  No  conflict  is  expected  with  the 
seasonal  use  of  the  refuge  by  these 
species  as  the  hunt  will  take  place 
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during  the  first  week  of  December.  A 
section  7  evaluation  concludes  that  the 
proposed  hunting  program  "will  not 
affect"  the  listed  species  or  their  critical 
habitat. 

Therefore,  opening  the  refuge  to  the 
proposed,  highly  regulated  big  game 
hunting  program  is  compatible  with  the 
purpose  of  the  refuge  and  would  be  in 
compliance  with  the  NWRSAA.  The 
annual  cost  of  the  hunting  program  is 
estimated  at  $5,550.  Within  the  annual 
refuge  budget  of  approximately  $450,700, 
the  necessary  funds  are  available  to 
administer  the  proposed  hunting 
program.  Therefore,  opening  Parker 
River  NWR  to  big  game  hunting  would 
be  in  compliance  with  the  Refuge 
Recreation  Act. 

Squaw  Creek  NWR  was  established 
in  1935  by  Executive  Order  7156  as  a 
refuge  and  breeding  ground  for 
migratory  birds.  It  is  proposed  to  open 
the  refuge  to  big  game  (deer)  hunting. 
Burgeoning  deer  populations  are 
exceeding  the  carrying  capacity  of  the 
refuge  and  competing  directly  with 
waterfowl  for  grain  and  winter  wheat 
browse.  If  deer  damage  to  refuge  crops 
exceeds  the  refuge  share  of  those  crops 
under  terms  of  permitted  farming,  it 
could  lead  to  termination  of  some  or  all 
of  the  cooperative  farming  agreements 
the  refuge  depends  upon  to  raise  crops 
as  food  waterfowl.  Hunting  would  take 
place  in  January  when  most,  if  not  all, 
waterfowl  and  bald  eagles  have  left  the 
refuge.  Furthermore,  the  proposed 
hunting  area  excludes  the  southern 
portion  of  the  refuge  normally  used  by 
the  eagles.  A  section  7  evaluation 
concludes  that  the  proposed  hunting 
program  "will  not  affect"  the  continued 
existence  of  the  bald  eagle  or  its  habitat. 
Opening  Squaw  Creek  NWR  to  big  game 
hunting  is  therefore  supportive  of  and 
compatible  with  the  purpose  for  which 
the  refuge  was  established  and  would 
be  in  compliance  with  the  NWRSAA. 
The  estimated  annual  cost  of  the  hunting 
program  would  be  approximately  $2,500. 
Within  an  annual  refuge  budget  of 
approximately  $157,000,  the  necessary 
funds  are  available  to  administer  the 
hunting  program.  Therefore,  opening 
Squaw  Creek  NWR  to  big  game  hunting 
would  be  in  compliance  with  the  Refuge 
Recreation  Act. 

Economic  EfTect 

Executive  Order  12291.  "Federal 
Regulation,"  of  February  17, 1981. 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 


government  agencies  or  geographic 
regions:  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

It  is  estimated  that  the  proposed 
opening  of  these  refuges  to  hunting  and 
fishing  will  generate  approximately 
22.810  annual  visits.  Using  data  from  the 
1980  National  Survey  of  Hunting, 
Fishing,  and  Wildlife-Associated 
Recreation,  and  the  1986  Economic 
Report  of  the  President  [Consumer  Price 
Index),  total  annual  receipts  generated 
from  purchases  of  food,  transportation, 
hunting  equipment,  fishing  gear,  fees, 
and  licenses  associated  with  these 
programs  are  expected  to  be 
approximately  $691,425.  or  substantially 
less  than  $100  million.  In  addition,  since 
these  estimated  receipts  will  be  spread 
over  six  states,  the  implementation  of 
this  rule  should  not  have  a  significant 
economic  impact  on  the  overall 
economy,  or  a  particular  region,  industry 
or  group  of  industries,  or  level  of 
government. 

With  respect  to  small  entities,  this 
rule  would  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  proposed  openings 
would  provide  recreational 
opportunities  and  generate  economic 
benefits  that  would  not  otherwise  exist, 
and  will  impose  no  new  costs  on  small 
entities.  While  the  number  of  small 
entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  government  of  law  enforcement, 
posting,  etc..  needed  to  implement 
activities  under  this  rule  would  be 
considerably  less  than  the  income 
generated  from  the  implementation  of 
these  hunting  and/or  sport  fishing 
programs.  Accordingly,  the  Department 
of  the  Interior  has  determined  that  this 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291  and 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 


approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  environmental 
assessments  have  been  prepared  for 
these  proposed  openings.  Section  7 
evaluations  have  been  prepared 
pursuant  to  the  Endangered  Species  Act. 
These  documents  are  available  or  public 
inspection  and  copying  in  Room  2343, 
Department  of  the  Interior,  18lh  and  C 
Streets  NW.,  Washington.  DC  20240,  or 
by  mail,  addressing  the  Director  at  the 
above  address. 

Nancy  A.  Marx.  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service. 
Washington,  DC  20240,  is  the  primary 
author  of  this  proposed  rulemaking 
document. 

List  of  Sobjects 

50  CFR  Part  32 

Hunting,  National  Wildlife  Refuge 
System,  Wildlife.  Wildlife  refuges. 

50  CFR  Part  33 

Fishing,  National  Wildlife  Refuge 
System,  Wildlife  refuges. 

Accordingly,  it  is  proposed  to  amend 
Parts  32  and  33  of  Chapter  I  of  Title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  32-[AMENDED] 

1.  The  authority  citation  for  Part  32 
would  be  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  4«0k,  664, 
668d(L  and  715i. 

2.  Section  32.11  would  be  amended  by 
removing  Sea  Rim  NWR,  TX  and  adding 
Atchafalaya  NWR,  LA  Kirtland's 
Warbler  Wildlife  Management  Area.  MI. 
and  McFaddin  and  Texas  Point  NWRs. 
TX  alphabetically  by  State  as  follows: 

§  32. 1 1    List  Of  open  areas;  migratory 
gameMrds. 


L,ouisianB 

Atchafalaya  National  Wildlife  Refuge 

*  *         *         »         * 

Michigaa 

*  •         ♦         •         ♦ 

Kirtland's  Warbler  Wildlife  Management 
Area 

*  * 

Texas 

*  * 

McFaddin  National  Wildlife  Refuge 
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Texas  Point  National  Wildlife  Refuge 

3.  Section  32.21  would  be  amended  by 
adding  Atchafalaya  NWR,  LA  and 
Kirtland's  Warbler  Wildlife 
Management  Area.  MI  alphabetically  by 
State  as  follows: 

§  32^1    List  of  open  areas;  upland  game. 


Louisiana 

Atchafalaya  National  Wildlife  Refuge 


Michigan 


Kirtland's  Warbler  Wildlife  Management 
Area 


§  32.31    List  of  open  areas;  big  game. 

*  •         •         *         * 

Louisiana 

Atchafalaya  National  Wildlife  Refuge 

*  *         •         •         » 

Massachusetts 


Parker  River  National  Wildlife  Refuge 

Michigan 
***** 

Kirtland's  Warbler  Wildlife  Management 
Area 


Missouri 


4.  Section  32.31  would  be  amended  by  ^"^^  ^"^^k  National  Wildlife  Refuge 

adding  Atchafalay  NWR,  LA.  Parker  ***** 
River  NWR.  MA.  Kirtland's  Warbler 

Wildlife  Management  Area.  MI,  Squaw  Oklahoma 

Creek  NWR,  MO,  and  Optima  NWR.  OK  Optima  National  Wildlife  Refuge 

alphabetically  by  State  as  follows:  ***** 


PART  33— [AMENDED] 

1.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  VS.C.  460k,  664. 
668dd.  715i. 

2.  Section  33.4  would  be  amended  by 
adding  Edwin  B.  Forsythe  NWR 
(Bamegat  Division).  NJ  alphabetically  as 
follows: 

S  33.4    List  of  open  areas;  sport  fishing. 


New  Jersey 


Edwin  B.  Forsythe  National  Wildlife  Refuge 
(Bamegat  Division) 

Dated:  March  20. 1987. 
Susan  Recce. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  87-9151  Filed  4-22-87;  8:45  am) 
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This  section  ol  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.    Notices  of  hearings  and 
investigations,   committee   meetings,  agerK:y 
decisions  and  rulings,  delegations  of 
authority,  fifing  of  pefitiorw  and 
applications  and   agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 


Soil  Conservation  Servic* 

Bainbridge  Township  Critical  Area 
Treatment  Measure,  Illinois;  Finding  of 
No  Significant  Impact 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2][c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (7 
CFR  Part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
statement  is  not  being  prepared  for  the 
Bainbridge  Township  Critical  Area 
Treatment  Measure,  Schuyler  County, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Eckes,  State  Conservationist,  Soil 
Convervation  Service,  3012  North 
Randolph  Street,  Champaign,  IlHnois 
61820,  Telephone  (217)  398-5267. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment.  As  a  result  of  these 
findings,  John  ].  Eckes,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  deeply  eroding 
gully  in  a  wildUfe  area  next  to  a 
township  road,  severely  eroded  terrace 
channel  and  road  ditch.  The  planned 
works  of  improvement  include:  Critical 
area  planting,  terraces,  tile  outlets,  and 
rock  fill  to  stabilize  an  eroding  gully. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Envirormiental 
Protection  Ageny  and  to  various 
Federal,  State,  and  local  agencies  and 


interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
John  J.  Eckes. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901— Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials.) 
Keiti  M.  Donelson, 
Assistant  State  Conservationist 
April  17, 1987. 
[PR  Doc.  87-9105  Filed  4-22-87;  8:45  am] 
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Harding  Park  Critical  Area  Treatment 
RC&O  Measure;  Ohio;  Finding  of  No 
Significant  impact 

agency:  Soil  Conservation  Service, 
Department  of  Agriculture. 

ACTION:  Notice  of  finding  of  no 
significant  impact 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  850);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Harding  Park  Critical  Area  Treatment 
RC&O  Measure,  Trumbull  County,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  W.  Oneth.  State  Conservationist, 
Soil  Conservation  Service,  Federal 
Building,  200  North  High  Street.  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(614)  469-6962. 

SUPPtEMENTARY  INFORMATION:  The 
enviiDiimental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 


environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for 
critical  area  treatment  of  a  small  dam 
that  has  failed  and  resulted  in  the 
formation  of  a  gully  and  loss  of  the 
park's  water  area.  Planned  works  of 
improvement  include  the  installation  of 
a  structure  to  stabilize  the  gully  and  the 
dam.  Also  planned  is  the  construction  of 
waterway  and  levee  to  divert  the 
watershed  runoff  to  the  proposed 
structure,  and  away  from  the  pond  area. 

The  notice  of  Finding  of  No  Significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency 
and  to  various  federal,  state,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be  taken 
until  30  days  after  the  date  of  this 
publication. 

fPhis  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development  Program — and  is  subject  to  the 
provisions  of  Executive  Order  12372  v/hich 
requires  intergovernmental  consultation  with 
state  and  local  officials.] 
Harry  W.  Oneth. 
State  ConservationisL 


April  16, 1967. 

[FR  Doc.  87-9103  Filed  4-22-87:  8:45  am] 

BILUNO  COOC  3410-1»-M 

Power  Dam  Road  Critical  Area 
Treatment  RC  and  D  Measure,  Ohio; 
Finding  of  No  Significant  Impact 

agency:  Soil  Conservation  Service, 
Department  of  Agricultiu^. 

action:  Notice  of  finding  of 
nonsignificant  impact. 

summary:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
power  Dam  Road  Critical  Area 
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Treatment  RC&D  Meaeure.  Ueliance 
County,  Ohio. 

FOR  FURTHER  INFOWyUTKM  CONTACT: 

Harry  W.  Oneth.  State  ConservaUonist, 
Soil  Conservation  Service.  Federal 
Building.  200  North  High  Street.  Room 
522.  Columbus,  Ohio  43215,  telephone: 
(614H69-6962. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment  As  a  result  of  these 
findings,  Harry  W.  Oneth.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project 

This  measure  concerns  a  plan  for 
critical  area  treatment  of  a  ravine 
approximately  2,225  feet  long  that  is 
severely  eroding  and  threatening  a 
major  sanitary  sewer  line  and  water 
line.  Planned  works  of  improvement 
include  the  installation  of  a  waterway 
and  subsurface  drain  to  safely  dispose 
of  the  water  runoff. 

The  notice  of  Finding  of  No  Significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency 
and  to  various  federal  state,  and  local 
agencies  and  interested  parties.  A* 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contracting  Harry  W. 
Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be  taken 
until  30  days  after  the  date  of  this 
publication. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development  Program — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
state  and  local  ofncials.) 
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Harry  W.  Oneth. 

State  Conservationist 
April  16, 1987. 

[FR  Doc  87-9102  FUed  4-22-87;  8:45  amj 

BILUMO  CODE  S410-1S-M 


Lower  Caney  Bayou  Watershed,  AR; 
Finding  of  No  Signlflcant  Impact 

AGENCY:  Soil  Conservation  Service 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2}(C) 


of  the  National  Environmental  Policy 
Act  of  1999;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service: 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Lower  Caney  Bayou  Watershed.  Chicot 
County.  Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT 

Gene  Sullivan.  State  Conservationist 
Soil  Conservation  Service.  5423  Federal 
Office  Building.  700  West  Capitol 
Avenue,  Little  Rock,  Arkansas  72201. 
Telephone:  (501)  378-5445. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Gene  Sullivan.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection  which  provides 
accelerated  technical  and  financial 
assistance  for  installing  land  treatment 
measures  to  control  erosion.  Land 
treatment  measures  include  the  no- 
tillage  method  of  crop  production  and 
terraces  with  undeground  outlets. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
fowarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal  state,  and  local  agencies  and 
Interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Gene  SulUvan. 

No  administrative  action  on 
implementation  of  the  proposal  will  be  taken 
until  30  days  after  the  date  of  this  publication 
in  the  Federal  Register. 
(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  wiA  State 
and  local  officials.) 

Dated:  April  16, 1987. 
Ronnie  D.  Miupfay, 
Acting  Slate  Conservationist 
(FR  Doc  87-9104  Filed  4-22-87;  8:45  am] 
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DEPARTWIENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

(Order  No.  350] 

Resolution  and  Order  Approving  the 
Application  of  the  Washington  Dulles 
Foreign-Trade  Zone,  Inc.  for  a  Foreign- 
Trade  Zone  at  the  Washington  OuHes 
International  Airport,  Virginia 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  Washington  Dulles  Foreign-Trade 
Zone,  Inc.,  a  Virginia  non-profit 
corporation,  filed  with  the  Foreign-Trade 
Zones  Board  (the  Board)  on  February  5, 
1986,  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining 
a  general-purpose  foreign-trade  zone  at 
the  Washington  Dulles  International 
Airport  in  Loudoun  and  Fairfax 
Counties,  Virginia,  within  the 
Washington,  DC  Customs  port  of  entry, 
the  Board,  finding  that  the  rquirements 
of  the  Foreign-Trade  Zones  Act  as 
amended,  and  the  Board's  regulations 
are  satisfied,  and  that  the  proposal  is  in 
the  public  interest  approves  the 
application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  5  400.815  of  the 
Board's  regulations,  as  are  necessary  to 
carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary 
of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 
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Grant  to  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  at  the 
Washington  Dulles  International 
Airport,  Virginia 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  USC  81a-81u)  (the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board) 
is  authorized  and  empowered  to  grant  to 
corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Washington  Dulles 
Foreign-Trade  Zone,  Inc.  (the  Grantee), 
a  Virginia  non-profit  corporation,  has 
made  application  (filed  February  5, 1986, 
Docket  No.  4-86,  51  FR  5571)  in  due  and 
proper  form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
the  Washington  Dulles  International 
Airport  located  in  Fairfax  and  Loudoun 
Counties.  Virginia,  within  the 
Washington,  DC  Customs  port  of  entry: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  137  at 
the  location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  hmitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  Federal,  State, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 


Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations  within  the  zone. 

Tlie  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operations,  or 
mabitenance  of  said  zone,  and  in  no 
event  shall  the  United  States  be  Uable 
therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  had  caused  its  name  to  be 
sigoed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC.  this  17th  day  of 
April  1987,  pursuant  to  Order  of  the 
Board. 

Fbreign-Trade  Zones  Board, 
Malcolm  Baldrige. 

Chairman  and  Executive  Officer. 

Attest: 

John ).  Da  Ponte,  Jr. 

Extcutive  Secretary 

[FR  Doc.  87-9245  Filed  4-22-87:  8:45  am] 
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International  Trade  Administration 

IA-779-602] 

Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order;  Certain  Fresh 
Cut  Flowers  From  Kenya 

AQENCY:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

ACnoM:  Notice. 

summary:  As  a  result  of  the  United 
States  International  Trade 
Commission's  recent  negative  injury 
determination  on  imports  of  miniature 
carnations  from  Kenya  and  the  United 
States  Court  of  International  Trade's 
decision  in  Badger-Powhatan  v.  United 
States.  Slip  Op.  86-38  (April  2, 1986)  the 
Department  of  Commerce  (the 
Department)  reexamined  its  final  margin 
calculations  in  this  investigation  and 
excluded  miniature  (spray)  carnations 
from  the  scope  of  the  order.  The 
Department  further  determines  that  the 
Commission's  negative  determination  on 
miniature  carnations  does  affect  the 


final  margin  calculations  for  the  oth«>' 
flowers  «ubject  to  investigation. 
EFFECTIVE  DATE:  April  23, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Riggs  or  Charles  E.  Wilson,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-4929  or  (202)  377-5288. 
SUPPLEMENTARY  INFORMA'HON:  On 
March  25, 1987.  we  pubhshed  a  final 
determination  of  sales  at  less  than  fair 
value  lot  a  class  or  kind  of  cut  flowers 
from  Kenya  consisting  of  miniature 
(spray)  carnations,  as  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  and 
standard  carnations,  as  currently 
provided  for  in  item  192.21  of  the  TSUS 
(52  FR  9518).  We  found  that  the  overall 
weighted  average  dumping  margin  on  all 
sales  compared  was  1.58  percent 

On  ^n\  9, 1987,  in  accordance  with 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d]),  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
standard  carnations  are  materially 
injuring  a  United  States  industry.  The 
ITC  also  notified  the  Department  that 
imports  of  miniature  (spray)  carnations 
are  not  materially  injuring  a  United 
States  Industry.  We  are  excluding  those 
products  for  which  the  ITC  made  a 
negative  determination  form  the  scope 
of  our  order.  Furthermore,  under  Badger- 
Powhatan,  we  are  required,  where  the 
information  is  available,  to  recalculate 
the  weighted-average  dumping  margin 
for  the  remaining  products — the 
products  for  which  the  ITC  made  an 
affirmative  determination — by  excluding 
the  portion  of  the  margin  attributable  to 
the  products  for  which  the  ITC  made  a 
negative  injury  determination. 


Suspension  of  Liquidation 

In  accordance  with  sections  736  and 
751  of  the  Act  (19  U.S.C.  1673e  and  1675). 
the  Department  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
standard  carnations.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  the  product 
entered,  or  withdrawm  from  warehouse, 
for  consumption  on  or  after  November  3, 
1986,  the  date  on  which  the  Department 
published  its  "Preliminary 


Determination"  notice  in  die  Federal 
Re^sler  (51  FR  39650). 

On  and  after  the  date  of  publication  of 
this  notice,  United  States  Customs 
officers  must  require,  at  the  same  time 
the  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted  averaged  antidumping  duty 
margins  as  noted  below. 


Federal  Register  /  Vol  52.  No.  78  /  Thursday.  April  23.  1987  /  Notices    13491 


M»nu««c«w»n/»efl«»/«i<poitw 

W««Mad 

percent- 
•9» 

Sotmac  Co.  Ltd _..   . 

234 

AiOlhara-          

9  "iA 

In  accordance  with  section 
735(c)(2)(A)  of  the  Act  we  are  directing 
the  United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  all  entries  of  miniature  (spray) 
carnations  from  Kenya  that  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  November 
3. 1988.  Accordingly,  all  bonds  should  be 
cancelled  and  estimated  duties 
deposited  on  miniature  (spray) 
carnations  should  be  refunded. 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
certain  fresh  cut  flowers  from  Kenya, 
pursuant  to  section  736  of  the  Act  (19 
U.S.C.  1673e)  and  5  353.48  of  the 
Commerce  Regulations  (19  CFR  353.48). 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a)  of  the 
Act  (19  U.S.C  1673d(d)  and  1873e(a)) 
and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Pan]  Freedenberg, 

Assistant  Secretary  for  Trade  Administration. 
April  17, 1987. 

[re  Doc.  87-9218  Filed  4-22-87;  8:45  am] 
BILUNG  COOE  SSIO-DS-M 


[A-201-601] 

Antidumping  Duty  Order;  Certain  Fresh 
Cut  Flowers  from  Mexico 

agency:  International  Trade 
Administration.  Import  AJministration. 
Commerce. 
action:  Notice. 

summary:  In  its  investigation,  the 
United  States  Department  of  Commerce 
determined  that  certain  fresh  cut  flowers 
from  Mexico  were  being  sold  at  less 
than  fair  value  within  the  meaning  of  the 
antidumping  law. 

In  a  separate  investigation,  the  United 
States  International  Trade  Commission 
(the  rrC)  determined  that  certain  fresh 
cut  flowers  from  Mexico  are  materially 
injuring  a  United  States  industry. 


Therefore,  based  on  these  findings,  all 
unliquidated  entries,  or  warehouse 
withdrawals,  for  consumption  of  certain 
fresh  cut  flowers  from  Mexico  made  on 
or  after  November  3. 1986,  the  date  on 
which  the  Department  pubhshed  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties,  except  those  from  Floremor. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  on  or 
after  the  date  of  pubHcation  of  this 
antidumping  duty  order  in  the  Federal 
Register. 

EFFECTIVE  DATE:  April  23,  1967. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Kane  or  Charles  Wilson,  Office 
of  Investigations  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-1766  or  (202)  377-5288. 
SUPPLEMENTARY  INFORMATION:  The 

products  under  investigation  are 
standard  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums  currendy  provided  for 
in  item  191.21  of  the  Tariff  Schedules  of 
the  United  States  (TSUS). 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1873b),  on  November  3, 1986. 
the  Department  pubhshed  its 
preliminary  determination  that  there 
was  reason  to  beheve  or  suspect  that 
certain  fresh  cut  flowers  from  Mexico 
were  being  sold  at  less  than  fair  value 
(51  FR  39896).  On  March  3. 1987.  the 
Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  (52  FR 
6361). 

On  April  9, 1987.  in  accordance  with 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  such  imports 
marterially  injure  a  United  states 
industry. 

Suspension  of  Liquidation 

In  accordance  with  section  736  of  the 
Act  (19  U.S.C  1673e).  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority,  antidumping 
duties  equal  to  the  amoimt  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  certain  fresh  cut  flowers  from 
Mexico  except  those  from  Floremor. 
Floremor  was  not  iiwduded  in  this  order 
because  we  found  no  dumping  margins 
for  that  company.  These  antidumpting 
duties  will  be  assessed  on  all 


unliquidated  entires  of  this  merchandise, 
except  those  of  Floremor,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  3, 
1986,  the  date  on  which  the  Department 
published  its  "Preliminary 
determination"  notice  in  the  Federal 
Register  (51  FR  39896). 

On  and  after  the  date  of  pubHcation  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  noted  below: 
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This  determination  constitutes  an 
antidumping  order  with  respect  to 
certain  fresh  cut  fiowers  from  Mexico, 
pursuant  to  section  736  of  the  Act  (19 
U.S.C.  1673e)  and  S  353.48  of  the 
Commerce  Regulations  (19  CFR  353.48). 
We  have  deleted  from  the  Commerce 
Regulations,  Annex  I  of  19  CFR  Part  353, 
which  listed  antidumping  findings  and 
orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099, 
Import  Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C 
1673e)  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48) 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 

April  18, 1987. 

|FR  Doc.  87-92719  Filed  4^22-87  8:45  am) 
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[C-333-6011 

Amendment  to  the  Final 
Countervailing  Duty  Determination  and 
Rnal  Countervailing  Duty  Order; 
Certain  Fresh  Cut  Flowers  From  Peru 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice. 
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summary:  As  a  result  of  the  U.S. 
International  Trade  Commission's 
recent  negative  injury  determination  on 
miniature  carnations  and  gypsophila 
and  the  United  States  Court  of 
International  Trade's  decision  in 
Badger-Powhatan  v.  United  States,  Slip 
Op.  86-38  (April  2, 1986),  the  Department 
of  Commerce  (the  Department)  is 
amending  its  final  determination  in  this 
investigation  and  is  directing  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  on  imports  of 
pompon  chrysanthemums  from  all 
producers  and  exporters  as  reflected 
hereafter. 

EFFECTIVE  DATE:  April  23, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Taverman,  Office  of 
Investigations,  or  Richard  Moreland, 
Office  of  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC,  20230; 
telephone:  (202)  377-0161  (Taverman)  or 
377-2786  (Moreland). 
SUPPUEMENTARY  INFORMATION:  The 
products  covered  by  this  investigation 
are  fresh  cut  miniature  (spray) 
carnations,  currently  provided  for  in 
item  192.17  of  the  Tariff  Schedules  of  the 
United  States  (TSUS)  and  pompon 
chrysanthemums  and  gypsophila 
currently  provided  for  in  item  192.21  of 
the  TSUS. 

In  accordance  with  section  703  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  use  1671b),  on  October  27, 1986,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  producers  or 
exporters  of  certain  fresh  cut  flowers 
from  Peru  receive  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  the  countervailing  duty  law 
{51  FR  37948).  In  accordance  with 
section  705  of  the  Act  (19  USC  1671d),  on 
March  5, 1987,  the  Department  pubUshed 
its  final  determination  that  these 
imports  are  being  subsidized  (52  FR 
6637).  We  found  that  the  estimated  net 
bounty  or  grant  equalled  15.56  percent 
ad  valorem. 

On  April  9, 1987,  in  accordance  with 
section  705(d)  of  the  Act  [19  U.S.C. 
1671d(d)l.  the  ITC  notified  the 
Department  of  its  determination  that 
imports  of  pompon  chrysanthemums 
from  Peru  are  materially  injuring  a  U.S. 
industry.  The  ITC  also  notified  the 
Department  of  its  determination  that 
imports  of  miniature  carnations  and 
gypsophila  are  not  materially  injuring  a 
United  States  industry.  We  are 
excluding  those  products  from  the  scope 
of  our  order.  Furthermore,  under  Badger- 
Powhatan,  we  are  required,  where  the 


information  is  available,  to  recalculate 
the  countervailing  duty  rate  for  the 
remaining  product — the  product  for 
which  the  ITC  made  affirmative 
deteimination — by  excluding  the  portion 
of  tht  net  bounty  or  grant  attributable  to 
the  products  for  which  the  ITC  made 
negative  injury  determinations. 
Accordingly  we  find  the  estimated  net 
bounty  or  grant  for  the  product 
remaining  in  the  scope  of  this 
investigation  to  be  17.53  percent  ad 
valotem. 

Suspension  of  Liquidation 

In  accordance  with  section  706  and 
751  of  the  Act  (19  U.S.C.  1671e  and  1675), 
the  Department  is  directing  U.S. 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  sections  706(a)(1)  and  751  of 
the  Act  [19  U.S.C.  1671e(a){l)  and  1675], 
countervailing  duties  equal  to  the 
amount  of  the  estimated  net  bounty  or 
grant  on  all  entries  of  pompon 
chrysanthemums  from  Peru.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  pompon 
chrysanthemums  from  Peru  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  October  27, 
1986)  the  date  on  which  the  Department 
pubUshed  its  preliminary  affirmative 
determination  in  the  Federal  Register  (51 
FR  37948),  prior  to  or  on  February  24, 
1987,  and  all  entries  and  withdrawals  of 
pompon  chrysanthemums  made  on  or 
after  the  date  of  publication  of  this  order 
in  the  Federal  Register.  Entries  of 
pompon  chrysanthemums  from  Peru 
made  between  February  25, 1987,  and 
the  day  prior  to  the  date  of  pubHcation 
of  this  order  on  the  Federal  Register,  are 
not  liable  for  the  assessment  of 
countervailing  duties  since  we  cannot 
impose  the  suspension  of  liquidation  of 
the  subject  merchandise  for  more  than 
120  days  without  the  issuance  of  a  final 
affirmative  ITC  Injury  determination. 

On  and  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated  duties 
on  6iis  merchandise,  a  cash  deposit  of 
17.S3  percent  ad  valorem  on  all  entries 
of  pompon  chrysanthemums  from  Peru. 
As  a  result  of  the  decision  by  the  ITC 
that  imports  of  miniatiu^  carnations  and 
gypsophila  from  Peru  are  not  materially 
injuring,  threatening  material  injury,  to 
or  materially  retarding  the 
establishment  of,  a  U.S.  industry,  the 
Department  is  directing  U.S.  Customs 
of&ers  to  refund  all  estimated 
countervailing  duties  deposited  on 
entries  of  miniature  carnations  and 
gypsophila  from  Peru  and  to  release  the 
appropriate  bonds  or  other  security. 


This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  pompon  chrysanthemums  from  Peru 
pursuant  to  section  706  of  the  Act  (19 
U.S.C.  1671e(a)(l))  and  §  355.36  of  the 
Commerce  Regulations  (19  CFR  335.36). 
We  have  deleted  from  the  Commerce 
Regulations  Annex  ffl  to  19  CFR  Part 
355,  which  hsted  countervailing  duty 
orders  currently  in  effect.  Instead, 
interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099, 
Import  Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  [19  U.S.C.  1675(a)(1)],  the 
Department  hereby  gives  notice  that,  if 
requested,  it  vnW  commence  an 
adminstrative  review  of  this  order.  For 
further  information  regarding  this 
review,  contact  Mr.  Richard  Moreland  at 
(202)  377-2786. 

This  notice  is  published  in  accordance 
with  section  706  of  the  Act  (19  U.S.C. 
1671e)  and  355.36  of  the  Commerce 
Regulations  (19  U.S.C.  355.36). 
Paul  Freedenberg, 

Assistant  Secretary  for  Trade  Administration. 
April  17, 1987. 
(FR  Doc.  87-9220  Filed  4-22-87;  8:45  am] 

BILUNO  COOC  3S10-OS-M 


Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Conunerce. 
action:  Notice  of  Issuance  of  an 
Amendment  to  an  Export  Trade 
Certificate  of  Review,  Application  #84- 
A0021. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  export  trade  certificate  of  review  of 
Apparatex  International  Trading 
Company.  This  notice  summarizes  the 
amendment  which  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Acting  Director,  Office  of 
Exporting  Trading  Company  Affairs, 
International  Trade  Administration. 
202-377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act ")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804. 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
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publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amendment 

The  Export  Trade  Certificate  of 
Review  issued  on  October  26, 1984  to 
Apparatex  International  Trading 
Company  (Apparatex)  is  amended  to 
reflect  the  fact  that  The  William  Carter 
Company  and  Mr.  Anthony  J.  Cascardi 
are  no  longer  members  of  Apparatex 
within  the  meaning  of  §  325.2(1)  of  the 
Regulations.  The  stock  shares  of  these 
former  "members"  have  been  redeemed 
by  the  Stanwood  Corporation  which 
continues  as  the  sole  "member"  of 
Apparatex. 

In  accordance  with  section  304(a)(2) 
of  the  Act,  this  amendment  is  effective 
from  January  23. 1987,  the  date  on  which 
the  application  for  the  amendment  was 
deemed  submitted. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  FaciUty. 
Room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

Dated:  April  17. 1987. 
George  Muller. 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

|FR  Doc.  87-9120  Filed  4-22-87;  8:45  am] 
BiUNo  cooe  isio-on-v 


Export  Trade  Certificate  of  Review 

agency:  Department  of  Commerce,  ITA. 

ACTION:  Notice  of  application  for 
amendment  to  export  trade  certificate  of 
review. 


summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  application  and 
requests  comments  relevant  to  whether 
the  certificate  should  be  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202/377-5131.  This  is  not  a  toll-ft-ee 
number. 


SUPPl^MENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Ofilce  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
Department  of  Commerce,  Room  5618. 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  83- 
3A023." 

Applicant:  United  Export  Trading 

Association,  Inc.,  IH-35  at 

International  Blvd..  Laredo,  TX  78041 
Application  #:  83-3A023 
Date  Deemed  Submitted:  April  8. 1987 
Members  (in  addition  to  applicant): 

International  Bonded  Warehouses. 
Inc. 

Ayoub's  Exports,  Inc. 

Hidalgo  Custom  Bonded  Warehouse, 
Inc.  d/b/a  Brady's 

Universal  Bonded  Stores,  Inc. 

Capin's  Duty  Free  Warehouse 

States  Import-Export  Inc. 

Hugo's  International  Liquors  d/b/a 
Hugo's,  Pan  American 

King  Mart  Export,  Inc. 

UETA  of  Texas,  Inc. 

UETA  of  Arizona,  Inc. 

UETA  of  California,  Inc. 

Summary  of  the  Application 

United  Export  Trading  Association. 
Inc.  ("UETA  Inc.")  represents  a 
reorganization  of  United  Export  Trading 
Association  ("UETA"),  which  was 
issued  an  Export  Trade  Certificate  of 
Review  on  February  21, 1984 
(Application  #83-00023)  and  an 
amended  certificate  on  May  29, 1985 
(.Application  #83-00023.  Amendment 


#1).  UETA  Inc.  is  a  corporation 
operating  land  port  duty  free  shops 
under  U.S.  customs  bonds  and 
regulations  on  the  U.S.  side  of  the  U.S.- 
Mexico border.  Products  in  Export 
Trade  on  its  certificate  are  tax-free  and 
duty-free  alcoholic  beverages,  tobacco, 
and  tobacco  products  that  are  handled 
in  bond  exclusively  for  export  to 
persons  exiting  the  U.S.  across  the  U.S.- 
Mexico land  border.  Members  of  its 
certificate  currently  are:  International 
Bonded  Warehouses,  Inc.;  Ayoub 
Exports.  Inc.;  Hidalgo  Custom  Bonded 
Warehouse,  Inc.  d/b/a/  Brady's; 
Universal  Bonded  Stores,  Inc.;  Capin's 
Duty  Free  Warehouse;  States  Import- 
Export.  Inc.;  Hugo's  International 
Liquors;  Ronnie  Guerra's  International 
Traders.  Inc.;  and  King  Mart  Export  Inc. 
(hereinafter  referrd  to  as  "association 
members"). 

In  its  application  of  April  2. 1987, 
UETA  Inc.  seeks  to  amend  its  certificate 
by  making  changes  which  would  reflect 
its  reorganization  from  an  association  to 
a  corporation.  The  Export  Trade 
Activities  and  Methods  of  Operation  for 
which  certification  is  requested  are 
generally  the  same  activities  for  which 
certification  previously  was  granted  to 
UETA.  UETA  Inc.  will  be  providing 
generally  the  same  services  and 
undertaking  the  same  transactions  for 
its  Members  as  UETA  provided  and 
undertook  for  its  association  member 
firms.  Accordingly,  UETA  Inc.  seeks  to 
amend  its  certificate  with  the  following 
specific  changes: 

1.  Amend  the  membership  portion  of 
its  certificate  to  reflect  that 

(a)  Ronnie  Guerra's  International 
Traders.  Inc.  is  no  longer  a  member  of 
UETA  Inc.  and  will  no  longer  be 
protected  by  the  certificate; 

(b)  UETA  of  Texas.  Inc.,  UETA  of 
Arizona,  Inc.,  and  UETA  of  California. 
Inc.  are  added  as  members; 

(c)  Hugo's  International  Liquors  will 
be  listed  as  doing  business  as  Hugo's, 
Pan  American; 

(d)  Ayoub  Exports,  Inc.  will  be  listed 
as  Ayoub's  Exports.  Inc. 

2.  Amend  the  Export  Trade  Activities 
and  Methods  of  Operation  to  delete 
provisions  relating  to  association 
members  and  membership  conditions. 
UETA,  Inc.  seeks  certification  to: 

(a)  Enter  into  exclusive  agreements 
with  supphers  to  purchase  products  for 
its  Members  and  its  duty  free  stores; 

(b)  Resell  products  exclusively  for 
export  through  its  Members; 

(c)  Establish  and  implement  policy 
covering  all  matters  (including  price, 
quantity,  allocation  of  territories  and 
customers,  inventory,  profit/loss,  the 
number  of  outlets  to  be  estabUshed  in 


13494 


Federal  Register  /  Vol.  52.  No.  76  /  Thursday,  April  23,  1967  /  Noticea 


any  geographic  location,  etc.)  relating  to 
the  purchase,  handling  and  sale  of 
products  for  export  through  its 
Members; 

(d)  Prescribe  conditions  for  sale  and 
issuance  of  stock  of  UETA  Inc.; 

(e)  Collect  information  from,  and  to 
discuss  and  communicate  information 
with,  UETA  Inc.  and  its  Members 
regarding  competitive  conditions  or 
other  facts  relevant  to  the  sale  of  the 
products  in  the  export  markets.  Such 
competitive  conditions  include:  Supply/ 
demand  in  the  export  markets;  price  for 
the  export  markets;  costs  relating  to  the 
export  markets;  marketing  actiAaties  of 
companies  in  the  export  markets;  and 
inventories  for  the  export  markets. 

Dated:  April  2a  1987. 
G«orge  Muller, 

Acting  Director.  Office  of  Export  Trading 

Company  Affairs. 

(FR  Doc.  87-9193  Filed  4-22-87;  8:45  am) 

BILUNO  CODE  3510-OR-M 


Computer  Peripherals,  Components 
and  Related  Test  Equipment  Tectmtcal 
Advisory  Committee;  Partially  Closed 
M  eeting 

summary:  The  Computer  Peripherals. 
Components  and  Related  Test 
Equipment  Technical  Advisory 
Committee  was  initially  established  on 
January  3, 1973,  and  rechartered  on 
January  10, 1986  in  accordance  with  the 
Export  Administration  Act 

Time  and  Place:  May  12. 1987  at  9:30 
a.m..  the  Herbert  C.  Hoover  Building, 
Room  1092, 14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC. 
Agenda:  General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Introduction  of  public  attendees. 

3.  Introduction  of  invited  guests. 

4.  Presentation  by  IBM  Information 
Systems  Products  Group. 

5.  Discussion  on  laser  printers  by 
OTPA. 

6.  Discussion  of  the  further 
liberalization  of  G-COM. 

7.  Discussion  by  OTPA  on  GFW. 

8.  Discussion  of  proposal  to  waive 
limitation  imposed  by  AEN  9  under 
ECCN  1565A  for  G-COM  eligibility. 

9.  Response  to  CPTAC  chairman's 
letter  dated  12/12/86  to  DAS 
Freedenberg  on  public  rule  making. 

10.  Response  to  the  Committee's 
proposal  for  liberalizing 
interpretation  of  technical  data 
under  section  379. 

Executive  Session: 

11.  Discussion  of  matters  properly 


classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 
Public  Participation:  The  General 
Session  of  the  meeting  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

SUPPiEMENTAHY  INFORMATION:  A  Notice 

of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  committee  to 
the  public  on  January  la  1986,  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  A  copy  of  the  Notice  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-2583. 

Datpd:  April  17. 1987. 
Margaret  A.  Coniejo, 

Director.  Technical  Support  Staff.  Office  of 
Technology  and  Policy. 
JFR  Doc.  87-9215  Filed  4-22-87;  8:45  amj 

BILUNG  CODE  U10-OT-M 


Short-Supply  Reviews  on  Certain  Steel 
Strip;  Request  for  Comments 

agency:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its 
reviews  of  requests  for  short  supply 
under  Article  8  of  the  U.S.-EC 
Arrangement  on  Certain  Steel  Products 
with  respect  to  certain  cold-rolled  steel 
strip  used  to  manufacture  piano  hinges 
and  certain  bonderized  cold-rolled  steel 
strip  for  use  in  manufacturing  needle 
roller  bearing  shells. 
DATE:  Comments  must  be  submitted  on 
or  before  May  4, 1987. 
ADDRESS:  Send  all  comments  to  Nicolas 
C.  Tolerico,  Acting  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  O.  Weible.  Office  of 
Agreements  Compliance.  Import 


Administration,  U.S.  Department  of 
Commerce.  Room  3099. 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  2023a  (202)  377-0159. 
SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 
".  .  .  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product." 

We  have  received  short-supply 
requests  for  the  following  products: 

1.  Certain  cold-rolled  strip  which 
range  from  35.0  mm  to  58.5  mm  in  width, 
0.70  mm  to  1.15  mm  in  thickness, 
conforms  to  DIN  specification  1624,  and 
is  either  nickel-plated,  brass-plated  and 
lacquered,  or  copper-  and  bronze-plated 
and  lacquered.  It  will  be  used  in  the 
manufacture  of  piano  hinges. 

2.  Two  grades  (MRST  443  and  C15M) 
of  special  steel  strip,  bonderized  on  one 
side  only,  for  use  in  deep-drawing 
needle  n^er  bearing  shells  or  housing. 
Steel  strip  to  specification  MRST  443 
ranges  from  22.0  mm  to  202.0  mm  in 
width,  0.5  mm  to  1.2  mm  in  thickness, 
and  conforms  to  DIN  specification  1624. 
Steel  strip  to  specification  C15M  rangea 
from  40.5  mm  to  179.0  mm  in  width,  0.77 
mm  to  1.20  mm  in  thickness,  and 
conforms  to  DIN  specification  1544. 

Any  party  interested  in  commenting 
on  these  requests  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  4, 1987.  Comments 
should  focus  on  economic  factors 
involved  in  granting  or  denying  these 
requests. 

Commerce  will  maintain  these 
requests  and  all  comments  in  a  public 
file.  Anyone  submitting  business 
proprietary  information  should  clearly 
identify  that  portion  of  their  submission 
and  also  provide  a  non-proprietary 
submission  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit, 
Room  B-og9,  Import  Administration, 
U.S.  Department  of  Commerce  at  the 
above  address. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
[FR  Doc.  B7-9222  FUed  4-22-87;  8:45  am) 

BILLMO  COM  WtO-Oe-lt 


COMMITTEE  FOR  THE 
IMPLEMErfTATlON  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlte  for 
Certain  Cotton.  Man-Made  Rt>er,  Silk 
Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Sri 
Lanka 

April  20, 1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  24. 
1987.  For  further  information  contact 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  please  refer 
to  the  Quota  Status  Reports  which  are 
posted  on  the  bulletin  boards  of  each 
Customs  port  or  call  (202)  535-6736.  For 
information  on  embargoes  and  quota  re- 
openings,  please  call  (202)  377-3715. 

Background 

On  May  28, 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
19249)  which  established  import 
restraint  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
including  Categories  337,  338,  634,  635 
and  647,  produced  or  manufactured  in 
Sri  Lanka  and  exported  during  the 
twelve-month  period  which  began  on 
June  1. 1986  and  extends  through  May 
31. 1987. 

A  further  notice  was  published  in  the 
Federal  Register  (52  FR  11306)  on  April 
8. 1987  which  established  import 
restraint  limits  for  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products  including  Categories  638/639/ 
838  and  636/836,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  periods  which  began,  in  the 
case  of  Category  638/639/838.  on 
December  1, 1986;  and,  in  the  case  of 
Category  636/836,  on  January  1. 1987; 
and  extend  through  May  31. 1987. 

Under  the  terms  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  May  10, 1983,  as 
amended,  and  at  the  request  of  the 
Government  of  Sri  Lanka,  special  swing 
is  being  granted  to  the  restraint  limits 
previously  established  for  man-made 
fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products  in 
Categories  638/639/838  and  636/836. 

The  limits  for  Categories  337,  338,  635 
and  647  are  being  reduced  to  account  for 
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the  amount  of  swing  being  appUed  to 
Category  638/639/838.  The  limit  for 
Category  634  is  being  reduced  to 
account  for  the  amount  of  swing  being 
applied  to  Category  636/836. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  adjust  the  restraint  limits 
previously  established  for  the  foregoing 
categories. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  19, 
1984  (49  FR  44782),  July  14. 1988  (51  FR 
25386).  July  29, 1986  (51  FR  27068)  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1987). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
April  20. 1987. 

Committee  for  the  ImpIementatioB  of  Textile 
Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 

Dear  Mr.  Commissioner  Thi«  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  May  22, 1986  and  April  2, 
1987  by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Sri  Lanka  and  exported  during  the  periods 
which  began,  in  the  case  of  Categories  337, 
338,  634.  635  and  647,  on  June  1. 1986;  in  the 
case  of  Category  638/639/83a  on  December  1. 
1986;  and.  in  the  case  of  Category  636/836,  on 
January  1. 1987;  and  extend  through  May  31, 
1987. 

Effective  on  April  24, 1987,  the  directives  of 
May  22, 1986  and  April  Z.  1987  are  hereby 
amended  to  include  the  following  adjusted 
limits  to  the  previously  established  restraint 
limits  for  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the  bilateral 
agreement  of  May  10, 1983:  > 


Categofy 

Adjusted  Limit  > 

337 

338 

634 .. 

635 „ 

636/836 

57.158  dozen. 
200.516  dozea 
108.243  dozen. 
154.035  dozen. 
99  900  dozen 

638/639/838 

647 

650,000  dozen. 
280.288  dozen. 

'The  limrts  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  May  30. 
1986.  in  tr»e  case  of  Categories  337.  338.  634. 
635  and  647;  after  November  30.  1986.  in  tf>e 
case  of  Category  638/639/838;  arxl  after  De- 
cember 31,  1986.  In  the  case  of  Category 
636/836. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553. 

Sincerely. 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  87-8217  Filed  4-22-87;  8:45  am) 

MUJNQCOOC  HIO-OA-M 


Announcing  a  Change  in  the  Official 
Authorized  to  Issue  Export  Visas  and 
Exempt  Certifications  for  Textile  and 
Apparel  Products  From  the  Republic  of 
Korea 

April  2a  1987. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  and  the  Bilateral  Textile 
Agreement  of  December  1, 1982,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Korea,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  May  1, 1987. 
For  further  information  contact  Eve 
Anderson,  International  Trade 
Specialist  (202)  377-4212. 

Background 

CITA  directives  dated  May  19. 1972, 
as  amended,  and  November  4, 1982,  as 
amended,  (37  FR  10605  and  47  FR  50940), 
established  export  visa  and  exempt 
certification  requirements  for  certain 
cotton,  wool  and  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles 
and  textile  products  from  Korea.  The 


■  The  proviiiona  of  the  bilateral  agreement 
provide,  in  part  that:  (1)  Specific  limiti  may  be 
exceeded  by  designated  percentages,  provided  an 


equal  amount  in  equivalent  square  yardi  is 
deducted  from  another  specific  limit:  (2)  specific 
limits  may  be  Increased  by  carryover  and 
carryforward  up  to  11  percent  of  the  applicable 
Umit:  and  (3)  administrative  arrangements  and 
adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 
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notice  stated  taht  only  one  official  is 
authorized  by  the  Korean  Government 
to  issue  export  visas  and  exempt 
certifications.  The  Korean  Government 
has  recently  notified  the  United  States 
Government  that,  effective  on  May  1, 
1987  for  merchandise  exported  on  and 
after  that  date,  the  authorized  issuing 
official  has  been  changed  to  Lee  Won 
Ho,  who  will  sign  as  W.H.  Lee. 
Facsimilies  of  the  stamps  and  the 
signature  of  W.H.  Lee  are  published  as 
enclosures  to  the  letter  to  the 
Commissioner  of  Customs. 

The  purpose  of  this  notice  is  to  advise 
the  public  of  this  change.  Merchandise 
exported  from  the  Republic  of  Korea 
before  May  1. 1987  with  visas  or  exempt 
certifications  issued  by  Kim  Yung  Chul 
(Y.C.  Kim)  wall  not  be  denied  entry; 
however,  the  signature  of  Kim  Yung 
Chul  (Y.C.  Kim)  will  not  be  accepted  for 
any  goods  exported  from  the  Republic  of 
Korea  on  and  after  May  1. 1987. 
Donald  R.  Foota, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 

Apnl  20, 1987. 
April  20. 1987. 

Comnrittae  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Custom*, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel  the  directives  of 
May  19, 1972,  as  amended,  and  November  4, 
1982,  as  amended,  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements,  which  established  export  visa 
and  exempt  certification  requirements  for 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products  produced  or  manufactured  in 
the  RepubUc  of  Korea. 

Effective  on  May  1, 1987,  the  directives  of 
May  19, 1972  and  November  4, 1982  are 
hereby  further  amended  to  authorize  Lee 
Won  Ho  (W.  H.  Lee)  to  issue  export  visas  and 
exempt  certifications  for  cotton,  wool  and 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
exported  from  the  Republic  of  Korea 
beginning  on  May  1, 1987,  replacing  Kim  Yung 
Chul  (Y.  C.  Kim). 

Merchandise  exported  from  the  Republic  of 
Korea  before  May  1, 1987  with  visas  or 
exempt  certifications  issued  by  Kim  Yung 
Chul  (Y.  C.  Kim)  will  not  be  denied;  however, 
the  signatiire  of  Y.C.  Kim  will  not  be  accepted 
for  goods  exported  from  the  Republic  of 
Korea  on  and  after  May  1, 1987. 

Facsimilies  of  the  stamps  and  signature  of 
Mr.  Kim  are  enclosed  with  this  letter. 

The  actions  taken  with  respect  to  the 
Government  of  the  RepubUc  of  Korea  and 
imports  of  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetables  fiber  textiles  and 
textile  products  from  Korea  have  t>een 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 


States.  Therefore,  these  directions  to  th« 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  stich 
actions,  fell  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  will  be  published  in  the 
Federal  Register. 

Sinoerely, 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
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technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  TThe 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463.  as  amended.  (5 
U.S.C.  App.  n  section  10(d)  (1982)).  it  has 
been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(cKl)  (1M2).  mm!  th»t 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Linda  M.  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
April  20, 1987. 
[PR  Doc.  87-9210  Filed  4-22-87;  8:45  am) 
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[FR  Doc.  87-1216  Filed  4-22-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
mealing. 

DATE  The  meeting  will  be  held  at  0900, 
Wednesday,  20  May  1987. 
AOORESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  Arlington.  VA  22202. 
FOII  PWrmCR  INFOnMATION  CONTACT: 
Harold  Summer,  AGED  Secretariat.  201 
Varrick  Street,  New  York.  10014. 
SUrPtEMCNTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 


Departmttnt  of  the  Army 

Army  Sdence  Board;  Notice  of  Open 
Meeting! 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB)- 

Date  of  Meeting;  12  May  1987. 

Time  of  Meeting:  0600-1630  hours. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Army  Analysis  will  meet  for 
discussions  on  reorgantiation  and  its  effect 
on  the  acquisition  process  and  analytical 
support  to  the  acquisition  process.  This 
meeting  will  be  open  to  the  public  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  In  the  manner  permitted  by  the 
committee.  Contact  the  Army  Science  Board 
Adminiatrative  Officer,  Sally  Warner,  for 
further  iaformation  at  (202)  665-3039  or  695- 
7046. 

SaUy  A.  Warner. 

Admiaistradve  Officer.  Army  Science  Board. 

[FR  Doc  87-9111  Filed  4-22-87;  8.45  amj 

MLUNQ  COM  >71»-0a-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Flood  Control 
ImprovemenU  of  Tony's  and  Marine 
Creeks,  Fort  Worth,  TX 

agency:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  Environmental  Impact  Statement 
(DEIS). 

summary: 

1.  Description  of  Proposed  Action 

The  study  is  intended  to  identify 
feasible  alternatives  to  eliminate  flood 
problems  alon^  Tony's  and  Marine 
Creeks  within  the  Historic  Fort  Worth 
Stockyards. 

2.  Alternatives  for  the  Proposed  Action 

A  variety  of  structural  and 
nonstructural  alternatives  are  presently 
being  explored.  Alternatives  under 
consideration  include: 

a.  Modiflcation  of  existing  channels 
and/or  bridges. 

b.  Diversion  of  floodflows  away  from 
the  area  of  interest  through  either 
channels,  covered  conduits,  or  tunnels. 

c.  Upstream  detention  structures. 

d.  Floodproofing  of  structures. 

e.  No  action. 

3.  Public  Involvement 

Coordination  virith  Federal  and  State 
agencies,  local  government  and 
interested  individuals  will  be 
maintained  throughout  the  study.  No 
public  meetings  are  currently  scheduled. 

4.  Significant  Issues 

The  potential  impacts  of  a  project  on 
the  cultural  resources  within  the  Fort 
Worth  Stockyards  Area,  particularly 
near  Exchange  Avenue,  will  be 
discussed  at  length  in  the  DEIS.  In  the 
study,  environmental  impacts  pertaining 
to  water  and  air  quality,  socio- 
economics, fish  and  wildlife  resources, 
and  recreation  will  also  be  assessed. 

5.  Public  Availability  of  the  DEIS 

The  DEIS  is  presently  scheduled  to  be 
available  to  the  pubUc  in  the  first 
quarter  FY  88. 

Additional  information  concerning  the 
proposed  project  may  be  requested 
from:  Mr.  Bob  Shelton,  SWFPL-R,  U.S. 
Army  Corps  of  Engineers.  Fort  Worth 
District,  P.O.  Box  17300,  Fort  Worth. 
Texas  76102-0300. 
A.).  Genetti,  Jr.. 
Colonel  CE.  District  Engineer. 
[FR  Doc.  87-4098  Filed  4-22-B7:  8:45  amj 
MLUMO  CODE  *no-ao-M 
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San  Francisco  District;  Intetrt  To 
Prepare  a  Draft  St^iptemental 
Envtronmental  impact  Statement  for 
Oakland  Inner  Harbor  Deep-Draft 
Navigation  improvements,  Alameda 
County,  CA 

1.  Summary 

The  proposed  actiwi  is  the 
modification  of  approximately  4.4  miles 
of  the  Oakland  Inner  Harbor  Channel  in 
Alameda  County.  The  channel  has  been 
constructed  and  modified  over  a  long 
period  of  time  beginning  in  1874.  It 
services  the  Port  of  Oakland  which  is 
located  on  the  east  side  of  San 
Francisco  Bay  about  eight  miles  inside 
the  Golden  Gate.  The  Port  of  Oakland  is 
a  complete  transportation/distribution 
center  and  is  the  largest  container  port 
on  San  Francisco  Bay. 

The  Port  of  Oakland  consists  of  an 
Outer  Harbor,  a  Middle  Harbor  and  an 
Inner  Harbor.  The  entrance  channel  to 
all  three  is  known  as  the  bar  Channel. 
The  Oakland  Inner  Harbor  is  8.5  miles 
long.  It  includes  an  Entrance  Reach,  an 
Inner  Harbor  Reach,  the  Brooklyn  Basin 
Reach.  Park  Street  Reach,  and  a  Tidal 
Canal  that  connects  with  San  Leandro 
Bay  at  project  mile  8.5. 

"The  Entrance  Reach  begins  at  project 
mile  0.45  and  is  800'  wide  trapering  to 
600'  wide  at  the  Seventh  Street  Marine 
Terminal  The  Inner  Harbor  Reach  is 
500'  to  600'  wide.  The  Brooklyn  Basin 
Reach  follows  the  contour  of  the  north 
side  of  Government  Island.  It  varies  in 
width  from  300*  to  500".  There  is  a  500'  X 
1200*  turning  basin  at  the  east  end  of 
Government  Island,  the  Park  Street 
Reach  extends  eastward  from  the 
turning  basin.  The  PaHc  Street  reach  is 
275'  feet  wide  and  connects  with  the 
Tidal  Channel  which  is  also  275'  wide, 
channel  depths  in  the  Inner  Harbor  are 
maintained  at  —  35'  MLLW.  In  the 
Brooklyn  Basin,  depths  are  -25  feet 
MLLW;  in  the  Tidal  Channel,  depths  are 
-IBfeetWLLW. 

The  Oakland  Harbor  Channels  are  no 
longer  adequate  to  efficiently  and  cost- 
effectively  accommodate  modem  deep- 
draft  vessels.  The  deep-draft  navigation 
improvement  projects  for  the  Oakland 
Inner  and  Outer  Harbors  were 
authorized  for  construction  under  the 
Water  Resources  and  Development  Act 
of  1986  (Pub.  L  99-662).  The  projects 
have  been  studied  separately,  but  may 
be  combined  in  the  final  General  Design 
and  Construction  Phase.  A  separate 
SEIS  was  to  be  prepared  for  each  of 
these  projects;  however,  it  is  now 
anticipated  that  the  environmental 
issues  raised  by  the  change  in  desposal 
alternatives  will  be  addressed  in  one 
combined  SEIS  for  both  the  Inner  and 
Outer  Harbor  projects.  The  Notice  of 


Intent  to  prepare  an  SEIS  for  the 
Oakland  Outer  Harbor  deep-draft 
navigation  improvements  was  publisiied 
in  the  Federal  Register  on  January  13. 
1987. 

The  Corps  of  Engineers  and  the  Port 
of  Oakland  plan  to  improve 
approximately  4  miles  of  the  Inner 
Harbor.  Plans  include  widening  the 
Entrance  Channel  to  1175';  and  at 
project  mile  3.0,  widening  the  Channel  to 
900*;  constructing  a  tZOO'  diameter 
turning  basin  at  project  mile  3.7;  and 
deepening  the  channel  to  —42  feet 
MLLW  beginning  at  the  entrance,  and 
terminating  at  project  mile  4.5.  Dredged 
material  would  be  disposed  at  an  ocean 
disposal  site  located  outside  the  Golden 
Gate.  Environmental  impacts  of  the 
proposed  contruction  were  assessed  in 
1984.  and  reported  in  the  Final 
Feasibility  Study  and  Environmental 
Impact  Statement,  Oakland  Inner 
Harbor  Deep-Draft  Navigation 
Improvements.  The  FEIS  was  filed  with 
the  Environmental  Protection  Agency  on 
April  17. 1986. 

Changes  in  the  project  requiring 
preparation  of  a  Supplemental  EIS 
include: 

a.  Disposal  of  Dredged  Material 

The  FEIS  anticipated  that  4.4  million 
cubic  yards  of  sediment  would  be 
disposed  at  the  in-Bay  site  situated 
adjacent  to  Alcatraz  Island  (SF-ll); 
however,  the  Alcatraz  site  has  been 
accumulating  more  sediment  than  can 
be  dispersed,  and  disposal  of  dredged 
material  at  an  ocean  disposal  site  is 
now  under  consideration.  The  former 
100-fathom  ocean  disposal  site  has  not 
been  available  since  its  inclusion  in  1981 
in  the  Gulf  of  the  Farallones  National 
Marine  Sanctuary.  The  Corps,  in 
conjunction  with  the  Environmental 
Protection  Agency,  is  in  the  process  of 
identifying  and  selecting  a  new  ocean 
disposal  site.  Final  designation  by  EPA 
is  scheduled  for  February  1988;  however, 
under  section  103  of  the  Marine 
Protection  Resarch  and  Sanctuaries  Act 
the  Corps  may  select  and  use  a  site  for  a 
specific  project  The  determination  of 
the  appropriate  disposal  alternative  will 
be  described  the  Supplemental  EIS. 

b.  Dredging  Equipment 

Use  of  an  ocean  disposal  site  assumes 
a  change  in  the  type  of  dredging 
equipment  required.  Due  to  the 
requirement  for  slurried  disposal  at  the 
Alcatraz  site,  it  was  assumed  in  the 
FEIS  that  the  channel  would  be  dredged 
by  hydraulic  dredge  and  that  barges 
would  be  used  to  transport  dredged 
sediment  to  the  in-Bay  site.  Without  the 
necessity  of  slurried  disposal  it  is  more 
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likely  that  a  clambshell  dredge  would  be 
used,  and  consolidated  dredge  sediment 
would  be  transported  to  the  ocean  in 
barges. 

2.  Annual  Maintenance 

Current  dredging  requirements  are 
200.000  cys.  annually.  Dredging  of  the 
improved  channel  would  add  an 
additional  70.000  cubic  yards  of  dredged 
material  to  the  maintenance  dredging. 
Total  annual  dredging  would  be  270,000 
cys. 

3.  Alternatives 

Several  alternative  plans  (including 
"No  Action")  were  evaluated  in  the 
Final  Feasibility  Report  and 
Environmental  Statement  for  the 
Oakland  Inner  Harbor  navigation 
improvements.  The  evnironmental 
impacts  of  the  channel  deepening  are 
the  same  as  those  for  the  original 
project.  Changes  in  conditions  at  the 
Alcatraz  disposal  site  have  resulted  in 
the  need  to  reconsider  disposal  site 
alternatives  including  use  of  an  ocean 
disposal  site. 

4.  Scoping 

Federal,  State  and  local  agencies,  and 
interested  private  organizations  and 
individuals  are  invited  to  submit  written 
comments  on  the  proposed  action  within 
30  days  of  the  date  of  this  notice  to  Rod 
Chisholm,  Chief,  Environmental  Branch, 
San  Francisco  District  Corps  of 
Engineers,  211  Main  Street,  San 
Francisco,  California  94105  (ATTN: 
Patricia  Duff.  SPNPE-R). 

5.  Important  Issues 

a.  The  following  environmental  issues 
have  been  identified  and  addressed  in 
the  Final  Environmental  Impact 
Statement: 

(1)  Water  quality, 

(2)  Benthos, 

(3)  Energy, 

(4)  Hydrography, 

(5)  Commercial  shipping, 

(6)  Navigation  safety, 

(7)  Business  and  industrial  activity, 
and 

(8]  Endangered  and  threatened 
species. 

b.  Impacts  identified  as  being  relevant 
to  the  project  modifications  which  will 
be  addressed  in  the  SEIS  include: 

(1)  Water  Quality-at  the  dredge  site 
and  disposal  site. 

(2)  Chemical  impacts. 

(3)  Transport  of  sediments, 

(4)  Impacts  on  marine  Hfe,  and 

(5J  Impacts  on  underground  aquifers. 

e.  The  Draft  SEIS  is  scheduled  for 
agency  review  on  July  15, 1987;  the  final 
SEIS  is  scheduled  for  completion 
October  30, 1987. 


7.  Questions  about  the  proposed 
Action  and  SEIS  can  be  directed  to 
Patricia  Duff  at  (415)  974-0441  or  FTS 
454-0441. 

Dated:  April  14, 1987. 
Kemneth  H.  Clow, 
M(^or,  Corps  of  Engineers. 
[FR  Doc.  87-9107  Filed  4-22-B7;  8:45  am] 

BILUNO  COOe  3710-FS-«i 


DEPARTMENT  OF  EDUCATION 

[CPDA  No.  84.003QI 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Bilingual  Education; 
State  Educational  Agency  Program  for 
Fiscal  Year  1987 

Purpose:  Provides  financial  assistance 
to  State  educational  agencies  (SEAs)  to 
collect,  aggregate,  analyze,  and  report 
data  and  information  on  each  State's 
population  of  limited  English  proficient 
persons,  and  the  educational  services 
provided  or  available  to  those  persons. 
The  program  further  provides  assistance 
for  activities  designed  to  improve  the 
effectiveness  of  programs  for  limited 
English  proHcient  persons  in  their 
States. 

Deadline  for  Transmittal  of 
Applications:  May  26, 1987. 

Deadline  for  Intergovernmental 
Review  Comments: 

Applications  Available:  April  24. 1967. 

Available  Funds:  It  is  expected  that 
approximately  $5,000,000  will  be 
available  for  this  program  for  Fiscal 
Year  1967. 

Project  Period:  12  Months. 

Applicable  Regulations:  (a)  the 
regulations  in  34  CFR  Parts  500  and  548, 
and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74,  75,  77,  78,  and  79  (except 
for  S  75.217(a)(3)  and  (c)-{e) — relating  to 
review  of  applications). 

For  Applications  or  Information 
Contact-  Luis  A.  Catarineau,  OfHce  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  421,  Reporters  Building), 
Washington,  DC  20202.  Telephone:  (202) 
245-2922. 

Program  Authority:  20  U.S.C.  3242. 

Dated:  April  20, 1987. 
Carol  Pendas  Whitten, 

Director,  Office  of  Bilingual  and  Minority 

Language  Affairs. 

(FR  Doc.  87-9228  Filed  4-22-87;  8:45  am] 

WUim  COOC  4000-0 1-M 


Office  of  Educational  Research  and 
Improvement 

Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 
Statistics  (ACES),  Education. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportimity  to 
attend. 

date:  May  16-19, 1987. 

ADDRESS:  555  New  Jersey  Avenue  NW., 
Room  326,  Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Iris  Silverman,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue, 
Room  400],  Washington,  DC  20208 
Telephone:  (202)  357-6831. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  on  Education 
Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974,  Pub.  L  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  Center  for 
Education  Statistics  (CES)  in  the  Office 
of  Educational  Research  and 
Improvement  and  is  responsible  for 
establishing  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
the  Center  are  of  high  quality  and  are 
not  subject  to  political  influence.  The 
meeting  of  the  Council  is  open  to  the 
public.  The  proposed  agenda  includes 
the  following: 

•  Elementary-Secondary  Education 
Data  Redesign  Project — Linkages 
between  data  systems 

•  Schools  and  Staffing  Survey — Status 
report  of  Pre-test. 

•  Report  on  CES  Publications. 

•  CES  Standards  Ceremony.  Address  by 
Ingram  Olkin,  Stanford  University, 
CES/ ASA  Fellow  (May  18, 1987, 
1:30—4:00  P.M.,  Quality  Inn,  415  New 
Jersey  Avenue  NW.,  Washington,  DC) 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 
Room  400J,  Washington,  DC  20208. 
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Dated:  April  18, 1987. 
Chester  E.  Finn,  )r.. 

Assistant  Secretary  and  Counsetor  to  the 
Secretary,  Office  of  Educational  Research 
and  Improvement 

|FR  Doc  87-9096  Filed  4-22-87;  8:45  am] 
BILLMO  CODE  4O0O-OVM 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Vanderbilt  Energy  Corp.;  Proposed 
Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  Proposed  Consent 
Order  and  Opportunity  for  Comments. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  for  $500,000.00  with 
Vanderbilt  Energy  Corporation,  and 
provides  an  opportunity  for  public 
comment  on  the  terms  and  conditions  of 
the  proposed  Consent  Order. 

Comments  by:  May  26, 1987. 
ADDRESS:  Send  comments  to  Vanderbilt 
Energy  Corporation,  Comments,  Office 
of  the  Solicitor,  Economic  Regulatory 
Administration,  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Wood,  Office  of  the  Solicitor 
(RG-43),  Economic  Regulatory 
Administration,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
Copies  of  the  proposed  Consent  Order 
may  be  obtained  free  of  charge  by 
writing  or  calling  this  office  at  (202)  586- 
2880. 

SUPPLEMENTARY  INFORMATION:  On 

March  26, 1987,  the  ERA  executed  a 
proposed  Consent  Order  with 
Vanderbilt  Energy  Corporation.  Under 
10  CFR  205.199J(b),  a  proposed  Consent 
Order  which  involves  the  sum  of 
$500,000.00  or  more,  excluding  interest 
and  penalties,  becomes  elective  no 
sooner  than  thirty  (30)  days  after 
publication  of  a  notice  in  the  Federal 
Register  requesting  comments 
concerning  the  proposed  Consent  Order. 
Although  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may.  after 
consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order,  or 
issue  the  Consent  Order  as  signed. 

I.  Background 

During  the  period  September  1. 1976 
through  December  31, 198a  Vanderbilt 


Energy  Corporation  (Vanderbilt)  was 
the  operator  of  several  properties 
located  in  Martin  and  Camp  Counties, 
Texas.  As  a  result  of  this  activity, 
Vanderbilt  was  a  "producer"  of  crude 
oil,  as  defined  in  10  CFR  212.31  and  was 
therefore  subject  to  the  provisions  of  the 
Mandatory  Petroleum  Price  Regulations 
located  in  10  CFR  Part  212,  Subpart  D, 
which  governed  the  first  sale  of 
domestic  crude  oil  prior  to  decontrol  on 
January  28, 1981. 

The  ERA  conducted  an  audit  of  the 
books  and  records  of  Vanderbilt  for  the 
period  September  1, 1976  to  December 
31, 1980,  and  on  June  28, 1982  issued  a 
Proposed  Remedial  Order  (PRO)  to 
Vanderbilt  The  PRO  alleged  that 
Vanderbilt  caused  overcharges  in  the 
amount  of  $509,404.05  during  the  audit 
period  attributable  to  sales  from  the 
properties.  The  PRO  ordered  Vanderbilt 
to  refund  the  overcharge  amount,  plus 
interest,  to  DOE  for  proper  distribution. 
Vanderbilt  filed  a  Notice  of  Objection  to 
the  PRO  on  June  28, 1962.  Vanderbilt't 
Statement  of  Objections  (S/O)  to  the 
PRO  was  filed  on  November  19, 1982.  In 
its  S/O,  Vanderbilt  objected  to  the 
ERA'S  methodology  in  determining 
stripper  well  qualification  and  raised 
several  additional  defenses  which  it 
claimed  reduced  its  liability  for 
overcharges. 

Throughout  the  Remedial  Order 
Proceeding.  Vanderbilt  has  claimed  that 
it  classified  its  properties  as  stripper 
well  properties  consistent  with  the  crude 
oil  provisions  of  the  Mandatory 
Petroleum  Price  Regulations.  In  taking 
this  position,  Vanderbilt  contends  that  it 
has  met  the  factual  criteria  necessary  to 
qualify  for  the  stripper  well  exemption. 
Based  on  the  firm's  arguments  and  the 
entire  record  in  this  proceeding,  and  in 
light  of  the  expense  to  the  government 
associated  with  any  additional 
litigation,  ERA  believes  that  a  payment 
of  $500,000.00  is  a  satisfactory 
compromise  of  the  issues  raised  in  this 
audit. 

II.  The  Consent  Order 

The  proposed  Consent  Order  has  been 
entered  into  in  order  to  resolve  all  civil 
and  administrative  disputes,  claims,  and 
causes  of  action  by  DOE  against 
Vanderbilt  arising  from  DOFs  audit  of 
Vanderbilt  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  during  the  period  September 
1, 1976  through  December  31, 1980. 
Although  Vanderbilt  contends  that  in  all 
respects  it  correctly  construed  and 
complied  with  applicable  regulations, 
Vanderbilt  has  entered  into  this 
proposed  Consent  Order  to  avoid 
possible  further  expense  and  disruption 
of  its  business.  DOE  believes  the 


proposed  Consent  Order  is  in  the  public 
interest  and  provides  a  satisfactory 
resolution  of  the  issues  raised  by  the 
audit. 

III.  Refunds 

Under  the  terms  of  the  proposed 
Consent  Order,  Vanderbilt  shall  pay  to 
DOE  the  sum  of  $500,000.00  within  thirty 
days  of  the  effective  date  of  the  Consent 
Order.  The  refund  amounts  will  be 
deposited  in  a  suitable  account  for 
appropriate  distribution  by  DOE. 

rV.  Submission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  proposed 
Consent  Order  to  the  address  given 
above.  The  ERA  will  consider  all 
comments  it  receives  by  4:30  P.M.,  local 
time,  on  the  30th  day  after  the  date  of 
publication  of  this  notice.  Any 
information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  procedures  in  10  CFR  205.9(f). 

Issued  in  Washington,  DC  on  this  15th  day 
of  April  1987. 
Marshall  Staunton. 

Acting  Solicitor,  Office  of  the  Solicitor. 
Economic  Regulatory  Administration. 
(FR  Doc.  87-6139  Filed  4-22-87:  8:45  am] 

BILLWO  CODE  MSO^I-M 


Federal  Energy  Regulatory 
Commission 

[Doct(»l  Nos.  CP87-108-001  et  aL] 

Columbia  Gas  Transmission 
Corporation  et  ai.;  Natural  Gas 
CertKlcata  Filings 

April  15, 1987. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colunibia  Gas  Transmission 
Corporation 

[Docket  No.  CP87-10B-001] 

Take  notice  that  on  March  30. 19B7, 
Columbia  Cas  Transmission 
Corporation  (Apphcant),  1700 
MacCorkle  Avenue,  SE..  Charleston. 
West  Virginia  25314.  filed  an 
amendment  to  its  application  in  Docket 
No.  CP87-106-000,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for 
certificate  authorizing  service  for  two 
new  wholesale  customers,  Delmarva 
Power  and  Light  Company  (Delmarva] 
and  South  Jersey  Gas  Company  (South 
Jersey),  and  the  construction  and 
operation  of  certain  natural  gas 
facilities,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 


13500 


Federal  Register  /  Vol.  52,  No.  78  /  Thursday,  April  23,  1987  /  Notices 


Commission  and  open  to  public 
inspection. 

Applicant's  application  in  this 
proceeding  requested  authorization 
inter-alia: 

Project  1(a)    The  construction  and 
operation  of  approximately  23.7  miles  of 
20-inch  pipeline  located  in  Chester  and 
Delaware  Counties,  Pennsylvania  and 
New  Castle  County,  Delaware; 

Project  1(b)    The  construction  and 
operation  of  approximately  1.2  miles  of 
16-inch  pipeline  crossing  the  Delaware 
River  from  New  Castle  County, 
Delaware,  to  Gloucester  County,  New 
Jersey;  and 

Project  1(c)    The  construction  and 
operation  of  approximately  8.0  miles  of 
16-inch  pipeline  located  in  Gloucester 
County,  New  Jersey. 

Applicant's  proposed  amemdment 
would  revise  Projects  1(a),  1(b),  and  1(c) 
to  reflect  certain  minor  modifications  to 
the  proposed  pipeline  routing  and  pipe 
specifications.  It  is  stated  that  revisions 
were  made  to  accommodate  property 
owner,  environmental  considerations, 
and  a  minor  modification  to  the  design 
of  the  Delaware  River  crossing. 
Applicant's  revised  projects  are  as 
follows: 

Project  1(a)    The  construction  and 
operation  of  approximately  23.8  miles  of 
20-inch  pipeline  located  in  the  Chester 
and  Delaware  Counties,  Pennsylvania 
and  New  Castle  County,  Delaware; 

Project  1(b)    The  construction  and 
operation  of  approximately  1.5  miles  of 
20-inch  pipeline  crossing  the  Delaware 
River  from  New  Castle  County, 
Delaware,  to  Gloucester  County,  New 
Jersey;  and 

I*roject  1(c)    The  construction  and 
operation  of  approximately  1.1  miles  of 
20-inch  pipeline  and  7.4  miles  of  16-inch 
pipeline  located  in  Gloucester  County, 
New  Jersey. 

The  amendments  proposed  by 
Applicant  to  its  application  in  this 
proceeding  are  being  made  to  (i)  reflect 
certain  minor  modifications  to  the 
proposed  pipeline  route,  (ii)  change  the 
alignment  and  the  size  of  the  pipeline  of 
the  proposed  Delaware  River  crossing 
from  16-inch,  and  to  20-inch,  and  (iii) 
change  the  size  of  a  portion  of  the 
proposed  pipeline  on  the  New  Jersey 
side  of  the  Delaware  River  to 
accommodate  the  piping  configuration 
of  the  river  crossing. 

Applicant  now  estimates  that  the  total 
cost  of  the  facilities,  including  the 
modifications  proposed  in  this 
amendment  would  increase  by 
approximately  $1,031,900,  thereby 
increasing  the  estimated  cost  of  the 
facilities  proposed  in  this  proceeding  to 
$27,000,000. 


Comment  date:  May  6, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
2.  Natural  Gas  Pipeline  Company  of 
America 

[Dodcet  No.  CP87-273-000] 

Take  notice  that  on  March  31, 1987, 
Natural  Gas  Piepline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP87-273-000  an  application 
pursuant  to  section  7(b)  of  the  Natiiral 
Gas  Act  for  permission  and  approval  to 
abandon  Natural's  storage  service  for 
certain  customers  which  it  provides 
under  Rate  Schedule  LS-2,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Natural  states  that  contractually  its 
LS-2  storage  service  terminates  on  April 
1,  lp87.  Natural  further  states  that  it  has 
contacted  the  participating  customers 
and  has  received  responses  from  fifteen 
customers  who  have  contracts  for  23,334 
Mcf  of  natural  gas  per  day  (Mcfd)  of  the 
124,000  Mcfd  originally  authorized  who 
desire  to  terminate  the  storage  service 
on  April  1, 1987.  Natural  further  states 
that  those  customers  are  Interstate 
Power  Company;  Iowa-Illinois  Gas  and 
Electric  Company;  Iowa  Electric  Light 
and  Power  Company;  Iowa  Southern 
Utilities  Company;  Kaskaskia  Gas 
Company;  City  of  Nashville,  Illinois; 
North  Central  Public  Service  Co.; 
Peoples  Natural  Gas;  City  Perryville, 
Missouri;  City  of  Spearville,  Kansas; 
City  of  Sullivan,  Illinois;  United  Cities 
Gas  Company;  City  of  Grand  Tower, 
Illinois;  Midwest  Gas  Company;  and 
City  of  Pinckneyville,  Illinois.  Northern 
proposes  to  abandon  LS-2  storage  for 
such  customers  in  accordance  with  the 
LS-2  Rate  Schedule,  or  as  agreed  to 
between  the  parties.  Natural  indicates 
that  it  does  not  propose  to  abandon  any 
facilities  originally  constructed  to 
implement  the  service. 

Comment  date:  May  6, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Border  Pipeline  Company 

[Docket  No.  CP8^263-004) 

Take  notice  that  on  March  27, 1987, 
Northern  Border  Pipeline  Company 
(^plicant),  2223  Dodge  Street,  Omaha 
Nebraska  68102,  filed  in  Docket  No. 
CP83-263-004  an  amendment  to  the 
limited-term  certificate  of  public 
convenience  and  necessity  issued  by  the 
Commission  on  July  25, 1986,  in  Docket 
No.  CP83-263-000  and  001,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
authorizing  a  one  year  extension  of  the 
certificate  and  an  increase  in  the  volume 
of  natural  gas  transported  on  an 
interruptible  basis  in  interstate 


commerce,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  is  currently 
transporting  synthetic  natural  gas 
volumes  produced  at  the  Great  Plains 
coal  gasification  plant  for  the  Great 
Plains  Shippers  (ANR  Pipeline 
Company,  Natural  Gas  Pipeline 
Company  of  America,  Tennessee  Gas 
Pipehne  Company,  and 
Transcontinental  Gas  Pipe  Line 
Corporation)  pursuant  to  the  limited- 
term  certificate  issued  by  the 
Commission  on  July  25, 1986,  and  the 
temporary  certificate  issued  by  the 
Commission  on  March  20, 1987. 

Applicant  proposes  to  extend  the  term 
of  the  certificate  by  one  year  through 
July  27, 1988,  to  increase  the  volume  of 
gas  transported  to  160,000  Mcf  of 
synthetic  natural  gas  per  day  or,  in  the 
altemadve,  excess  receipts  above 
137,000  Mcf  of  synthetic  natural  gas  per 
day  to  acconunodate  the  operations  of 
the  Great  Plains  plant.  Applicant  states 
that  it  was  informed  on  January  22, 1987, 
that  the  maximum  production  rate  of  the 
Great  Plains  coal  gasification  plant 
would  be  revised  upward  to  157,000  Mcf 
of  synthetic  natural  gas  per  day  from  the 
original  design  production  level  of 
137,500  Mcf  of  synthetic  natural  gas  per 
day. 

Comment  date:  May  6, 1987.  In 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Northern  Border  Pipeline  Company 

(Docket  No.  CP87-268-000) 

Take  notice  that  on  March  27, 1987, 
Northern  Border  Pipeline  Company 
(Apphcant).  2223  Dodge  Street.  Omaha, 
Nebraska  68102,  filed  in  Docket  No. 
CP87-268-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas 
volumes  in  interstate  commerce  on  an 
interruptible  basis,  all  as  more  fully  set 
forth  in  the  apphcation  which  is  on  file 
with  the  Commission  and  open  to  pubhc 
inspection. 

Applicant  proposes  to  transport 
quantities  of  gas  on  an  interruptible 
basis  for  various  shippers  as  follows: 


Sttipper 


American  Central  Gas  Market- 
ing Corpofation 

American  Energy  Inc 

American  Hunter  Exploration 
Ltd...; - 


Mcf  per  day 


31.000 
200,000 

129.000 
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Shipper 


Amoco  Energy  Trading  Corpo- 
ration  

BetWehem  Steet  Corporation 

Bonus  Energy,  Inc „..,.„ 

Bountiful  Corporation 

Brymore  Gas  MarKeting,  Inc 

CU  Energy  Marketing,  Inc 

Chevron  U.SA  Inc  .„ 

Chieftain  DevetopmerU  Co. 
Ltd./Chieftain  International, 
Inc 

Coiony  Natural  Gas  Corpora- 
tion  

Consumers  Power  Company 

Direct  Energy  Marketing  Inc 

Dome  Petroleum  Corp 

Dyco  Gas  Marketing 

Enron  Gas  Marketing,  Irw 

Enron  Gas  Marketing,  Inc.  as 
agent  for  Purchasers „ 

Enron  Gas  Processing  Compa- 
ny (to  Welcome) 

Enron  Gas  Processior»g  Com- 
pany (to  Ventura) 

Entrade  Corporation 

Hadson  Gas  Systems,  Inc 

Koch  Hydrocartwn  Company 

Mobil  Oil  Corporation 

NATGAS  U.S.  inc 

Natural  Gas  Qearinghouse  Inc .. 

Natural  Gas  Clearinghouse  as 
Representative  of  Southwest 
Gas  Ck)mpany „.. 

Norfolk  Gas  Marketing  Inc 

Northridge  Petroleum  Market- 
ing U.S.  Inc 

Ocelot  Gas  Marketing  (U.S.) 
Inc 

PeopleService,  Iric 

Peoples  Natural  Gas  Company, 
Division  of  Utilicorp  United 
Inc 

ProGas  Limited „ 

Salmon  Resources  Ltd „„._. 

Spot  Market  Corporation 

Suncor  Inc 

Thermal  Exploration,  Inc 

United  States  Gypsum  Compa- 
ny  

Vector  Energy  Inc 

Western  Gas  Marketing  USA 
Ltd 

Westem  Gas  Marketing  USA 
Ltd 

Westem  Gas  Marketing  USA 
Ltd 

Westem  Gas  Processors,  Ltd .... 

Willlston  Basin  Interstate  Pipe- 
line Company,  acting  as 
agent  for  Frontier  Gas  Stor- 
age  

WilUston  Basin  Interstate  Pipe- 
line Company,  acting  as 
agent  for  its  Producer/Sup- 
pliers who  qualify  under  the 
S-2/T-3  Program 

Yankee  Resources.  Inc 


Mcf  perday 


50.000 
120.000 

25.000 

20.000 
100.000 
250.000 

35,000 


33,000 

100.000 
200.000 
200.000 
150.000 
148.000 
400.000 

400,000 

25,000 

25,000 

98,000 

105.000 

200,000 

50.000 

1.150.000 

200.000 


175.000 
100,000 

327,000 

100,000 
298.000 


625.000 
150,000 
500.000 
100.000 
50.000 
100.000 

15.000 
200,000 

40.000 

300.000 

900,000 
98,000 


48.000 


48.000 
530.000 


Applicant  states  that  the  proposed 
transportation  would  be  on  behalf  of 
end  users,  local  distribution  companies, 
intrastate  pipelines  or  interstate 


pipelines  and  in  accordance  with  the 
terms  and  conditions  of  the  limited-term 
interruptible  transportation  agreement 
between  Applicant  and  each  of  the 
Shippers.  Applicant  proposes  to  charge 
a  rate  of  3.3  cents  per  100  dekatherm 
miles  of  volumes  transported.  Applicant 
states  that  all  revenues  received  from 
the  proposed  transportation  service 
would  be  credited  to  its  cost  of  service. 

Comment  date:  May  6. 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corporation 

[Docket  No.  CP87-259-000] 

Take  notice  that  on  March  23, 1987. 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP87-259-000.  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  in  interstate  commerce  for 
the  account  of  Mountain  Fuel  Resources. 
Inc.  (Resoiu^es).  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport  up  to 
65,000  MMBtu's  of  natural  gas  per  day, 
on  an  interruptible  basis,  for  the  account 
of  Resources  for  an  initial  term  of  fifteen 
years  and  year  to  year  thereafter, 
pursuant  to  a  gas  transportation 
agreement  (Transportation  Agreement) 
dated  March  18, 1987.  which  provides 
for  transportation  under  Rate  Schedule 
T-2  of  Northwest's  FERC  Gas  Tariff, 
Volume  No.  1-A 

It  is  stated  that  Resources  owns  or 
controls  natural  gas  supplies  which  it 
would  cause  to  be  delivered  to 
Northwest  at  existing  receipt  points  on 
Northwest's  transmission  system 
located  at  Red  Wash  in  Uintah  County, 
Utah,  and  Clay  Basin  in  Daggett  County. 
Utah,  and  Crossover  16  in  Sweetwater 
County,  Wyoming. 

Northwest  proposes  to  transport 
Resources'  gas  through  its  transmission 
system  and  redeliver  thermally 
equivalent  volumes,  less  transmission 
fuel,  to  Resources  at  existing  points  of 
interconnection  with  resources  located 
at  Red  Wash  in  Uintah  County.  Utah. 
Clay  Basin  in  Daggett  County,  Utah,  and 
South  Lake  in  Rich  Coimty.  Utah,  and 
Crossover  16  in  Sweetwater  County, 
Wyoming. 

It  is  asserted  that  the  proposed 
transportation  service  would  provide 
Resources  additional  flexibility  to  move 
its  gas  supphes  between  components  of 
its  pipeUne  system  in  order  to  more 
effectively  and  efHciently  serve  its 
customers  and  to  facilitate  the  seasonal 


withdrawals  and  injection  of  gas 
supplies  at  its  Clay  Basin  storage 
facility. 

Northwest  proposes  to  charge 
Resources  for  all  volumes  of  gas 
transported  and  delivered  under  the 
Transportation  Agreement  at  the 
interruptible  off-system  transportation 
rate  as  set  forth  in  Northwest's  Rate 
Schedule  T-2.  FERC  Gas  Tariff,  Volume 
No.  1-A.  Northwest's  currently  effective 
Rate  Schedule  T-2  rate  is  6.77  cents  per 
MMBtu  of  natural  gas  for  each  100  mile 
billing  unit  plus  a  GRI  charge  of  1.50 
cents  per  MMBtu  of  natural  gas  as  a  fuel 
reimbursement  charge.  The  subject 
transportation  would  involve  one  billii\g 
mileage  unit  for  gas  received  at  each  of 
the  receipt  points  and  delivered  to  each 
of  the  delivery  points  except  for  gas 
received  at  Red  Wash  and  delivered  to 
South  Lake  which  would  be  two  billing 
mileage  units. 

Comment  date:  May  6. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Company; 
South  Georgia  Natiiral  Gas  Company 

[Docket  No.  CP87-269-000] 

Take  notice  that  on  March  27, 1987. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  and  South  Georgia 
Natural  Gas  Company  (South  Georgia), 
P.O.  Box  1279.  Thomasville,  Georgia 
31792.  filed  in  Docket  No.  CP87-269-000 
an  application  pursuant  to  Section  7  of 
the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  with  pre-granted 
abandonment,  authorizing  the 
transportation  of  natural  gas  for  the  city 
of  Tifton.  Georgia  (Tifton),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
pubhc  inspection. 

Applicants  propose  to  transport  on  an 
interruptible  basis  up  to  3.000  MMBtu  of 
gas  per  day  for  Tifton.  for  a  term 
expiring  on  October  31. 1988.  Tifton  is 
purchasing  the  gas  from  SNG  Trading. 
Inc.  (SNG  Trading)  and  Panhandle 
Trading  Company  (Panhandle  Trading). 

Specifically.  South  Georgia,  as  agent, 
would  cause  gas  to  be  delivered  to 
Southern  at  various  delivery  points  on 
its  pipeline  system,  it  is  asserted. 
Southern,  it  is  explained,  would 
redeliver  to  South  Georgia  at  South 
Georgia's  Meter  Station  in  Lee  County, 
Alabama,  an  equivalent  quantity  of  gas 
less  3.25  percent  of  such  amount  which 
would  be  accounted  for  as  compressor 
fuel  and  company-use  gas  including 
system  unaccounted  for  gas  losses;  less 
shrinkage,  fuel  or  loss  from  processing; 
and  for  loss  or  vented  gas. 
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It  is  stated  that  South  Georgia  would 
redeliver  to  Tifton  at  the  Tifton  Meter 
Station  in  Tift  County,  Georgia,  an 
equivalent  quantity  of  gas  less  0.5 
percent  of  such  amount  which  would  be 
accounted  for  as  compressor  fuel  and 
company-use  gas  including  system 
unaccounted-for  gas  losses;  less  loss  or 
vented  gas. 

Southern  proposes  to  charge  South 
Georgia  each  month  for  the 
transportation  service  Southern 
provides  for  Tifton  the  following 
transportation  rates: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  do  not  exceed  the 
daily  contract  demand  of  South  Georgia, 
the  transportation  rate  shall  be  39.9  cent 
per  MMBtu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  South  Georgia 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  OCD  Rate  Schedule  on  such 
day  to  South  Georgia  exceed  the  daily 
contract  demand  of  South  Georgia,  the 
transportation  rate  for  the  excess 
volumes  shall  be  64.9  cents  per  MMBtu. 

In  addition,  Southern  would  collect 
from  South  Georgia  the  GRl  surcharge,  it 
is  explained. 

It  is  also  noted  that  South  Georgia 
would  charge  Tifton  each  month  for  the 
transportation  service  the  following 
transportation  rates: 

(a]  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
South  Georgia  on  any  day  to  Tifton 
under  any  and  all  transportation 
agreements  with  South  Georgia,  when 
added  to  the  volumes  of  gas  delivered 
under  South  Georgia's  Rate  Schedule  G- 
2  on  such  day  to  Tifton  do  not  exceed 
the  Maximum  Daily  Quantity  of  Tifton. 
the  transportation  rate  shall  be  12.08 
cents  per  MMBtu;  and 

(b]  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
South  Georgia  on  any  day  to  Tifton 
under  any  and  all  transportation 
agreements  with  South  Georgia,  when 
added  to  the  volumes  of  gas  delivered 
under  South  Georgia's  Rate  Schedule  G- 
2  on  such  day  to  Tifton  exceed  the 
Maximum  Daily  Quantity  of  Tifton,  the 
transportation  rale  for  the  excess 
volumes  shall  be  49.88  cents  per  MMBtu. 

In  addition,  Tifton  would  reimburse 
South  Georgia  for  all  transportation  and 
fuel  charges  and  other  costs,  including 


the  GRI  surcharge  that  South  Georgia 
pays  Southern,  it  is  explained. 

Southern  states  that  the  proposed 
transportation  arrangement  would 
enable  Tifton  to  diversify  its  natural  gas 
supply  sources  and  to  obtain  gas  at 
competitive  prices.  In  addition  Southern 
states  that  it  would  obtain  take-or-pay 
credit  on  the  gas  Tifton  may  obtain  from 
its  supphers. 

Comment  date:  May  6, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Southern  Natural  Gai  Company 

[Docket  No.  CP87-271-000] 

Take  notice  that  on  March  Z7, 1987, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  filed  in  Docket  No. 
CP87-271-000  an  application  pursuant  to 
Section  7(c]  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport 
natural  gas  on  behalf  of  the  Town  of 
Gordo  Water,  Gas  and  Sewer  Board 
(Gordo);  the  Graysville  Municipal  Gas 
System  (Graysville);  the  Utilities  Board 
of  the  city  of  Livingston  (Livingston);  the 
Pickens  County  Natural  Gas  District 
(Pickens);  the  Water  Works,  Gas  and 
Sewer  Board  of  the  city  Piedmont 
(Piedmont);  and  the  city  of  York  Utility 
System  (York),  collectively  referred  to 
as  "Mimicipalities".  Southern  proposes 
to  transport  on  an  intemiptible  basis  up 
to  750  MMBtu  of  natural  gas  per  day  to 
Gordo:  up  to  7,100  MMBtu  to  Graysville; 
up  to  4,000  MMBtu  to  Livingston;  up  to 
1,000  MMBtu  to  Pickens;  up  to  1,500 
MMBtu  to  Piedmont;  and  up  to  960 
MMBtu  to  York.  Southern  proposes  to 
render  the  transportations  for  limited 
terms  expiring  on  October  31, 1988. 

Southern  states  that  each 
Municipality  has  arranged  to  acquire 
natural  gas  supplies  from  SNG  Trading 
In&  (SNG  Trading).  It  is  stated  tha  the 
transportation  agreements  provide  that 
the  Municipalities  would  cause  gas  to  be 
delivered  to  Southern  at  various  existing 
pofots  on  Southern's  pipeline  system.  It 
is  further  stated  that  Southern  would 
redeliver  to  Gordo  in  Pickens  County, 
Alabama:  to  GraysviUe  in  Jefferson 
County,  Alabama:  to  Livingston  in 
Sumter  Coimty,  Alabama;  to  Pickens  in 
Pickens  County,  Alabama:  to  Piedmont 
in  Calhoim  County,  Alabama;  and  to 
York  in  Sumter  County,  Alabama. 
Southern  would  redeliver  equivalent 
quantities  less  3.25  percent  for 
compressor  fuel  and  company-use  gas; 
leas  any  and  all  shrinkage,  fuel  or  loss 


resulting  from  or  consumed  in 
processing  the  gas;  and  less 
Municipalities'  pro-rata  sharse  of  any 
gas  delivered  for  their  respective 
accounts  which  is  lost  or  vented  for  any 
reason,  it  is  explained. 

Southern  would  charge  64.9  cents  per 
MMBtu  of  natural  gas  redelivered,  it  is 
stated.  It  is  further  stated  that  Southern 
would  charge  the  Municipalities  the  GRI 
surcharge  of  1.52  cents  per  Mcf. 

Comment  date:  May  6, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inu 

[Docket  No.  CP87-276-0001 

Take  notice  that  on  April  3, 1987, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Termeco  Inc.,  (Tennessee). 
P.O.  Box  2511.  Houston.  Texas  77252, 
filed  in  Docket  No.  CP87-276-000  an 
application  pursuant  to  Section  7fb)  of 
the  Natxiral  Gas  Act  for  authorization  to 
abandon  its  metering  facility  No.  1-1645. 
located  at  Mile  Post  214-2 -j- 2.49  in 
Carroll  County,  Ohio,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  pursuant  to  its 
budget-type  certificate  authorization  at 
Docket  No.  CPBO-83,  the  metering 
facility  was  constructed  to  effectuate  a 
system  gas  supply  service  with  Belden  & 
Blake  Corporation  (Belden  &  Blake). 
Tennessee  further  states  that  it  no 
longer  purchases  gas  from  Belden  & 
Blake  and  has  been  advised  that  Belden 
&  Blake  has  not  filed  for  abandonment 
relative  to  this  service  at  the  present 
time. 

Tennessee  also  states  that  aHected 
facilities  are  no  longer  required  as  gas 
supply  facilities  and  that  it  desires  to 
modify  its  facilities  to  effectuate  a 
Section  311  Order  436  transportation 
service  for  Tenngasco  Corporation 
(Tenngasco)  as  agent  for  Belden  &  Blake 
on  behalf  of  East  Ohio  Gas  Company. 

Tennessee  indicates  the  estimated 
cost  of  modifying  this  facility  is  $10,000 
which  would  be  reimbursed  to 
Tennessee  by  Tenngasco. 

Comment  date:  May  6, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP87-287-0001 

Take  notice  that  on  March  27, 1987, 
Texas  Gas  Transmission  Corporation 
(Applicant),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP87-267-000  an  application  pursuant  to 
Section  7(c)  of  the  Natiiral  Gas  Act  for  a 
certificate  of  public  convenience  and 
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necessity  authorizing  the  transportation 
of  natural  gas  on  an  interruptible  basis 
for  Citizens  Gas  &  Coke  Utility  (CG&C) 
acting  as  agent  for  seventy-five  end 
users,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
a  maximum  of  50  billion  Btu's  of  natural 
gas  per  day  for  CG&C  under  the  terms  of 
a  December  12, 1985,  gas  transportation 
agreement.  Applicant  states  that  it 
would  receive  gas  at  seventy-four 
existing  receipt  points.  Applicant  would 
then  transport  and  redehver  such 
volumes  at  three  exist-existing  delivery 
points  it  is  stated.  Two  of  the  delivery 
points,  it  is  stated,  were  constructed  to 
facilitate  transporation  pursuant  to 
Section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  and  are  therefore 
nonjurisdictional.  Applicant  requests 
authorization  to  utilize  these  two 
delivery  points,  described  as  the 
Lewisville  and  Worthington  No.  2 
stations,  in  the  proposed  service. 

Applicant  states  that  it  would  charge 
the  appropriate  rate  for  service  under  its 
T  Rate  Schedule.  Applicant  would  also 
collect  the  applicable  GRI  funding  unit 
for  all  transportation  services 
performed. 

The  term  of  the  proposed  service,  it  is 
stated,  would  commence  on  the  date  of 
initial  deliveries  after  certification  and 
continue  until  30  days  after  Applicant 
accepts  a  blanket  certificate  issued 
pursuant  to  its  Docket  No.  CP86-251- 
000. 

Applicant  states  that  the  proposed 
transportation  service  is  currently  being 
provided  under  the  authority  of  its 
interim  Section  311  waiver  issued 
December  8. 1986.  It  is  stated  that 
authorization  under  the  waiver  expries 
May  1. 1987. 

Comment  date:  May  6. 1987.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP87-275-000J 

Take  notice  that  on  April  1, 1987. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP87-275-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  United  to 
transport  natural  gas  for  Monsanto 
Company  (Monsanto],  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  indicates  that  Monsanto  would 
cause  delivery  of  up  to  30,000  Mcf  of 
natural  gas  per  day  to  United  at  three 


existing  interconnections  with  United's 
pipeline  located  in  St.  Mary  and 
Terrebonne  Parishes,  Louisiana;  and  in 
Mobile  County,  Alabama.  United 
proposes  to  transport  and  redeliver  the 
gas  to  Monsanto's  Pensacola  plant  at  an 
existing  point  of  interconnection 
between  the  facilities  of  United  and 
Monsanto,  located  in  Escambia  County. 
Florida. 

United  requests  that  the  proposed 
transportation  be  authorized  for  a  term 
ending  January  1, 1991. 

United  proposes  to  initially  charge 
Monsanto  a  rate  consistent  with  its 
otherwise  apphcable  interruptible  Type 
II  Mileage  Based  Rates,  inclusive  of  fuel 
and  company-used  gas  and  the  GRI 
surcharge. 

Comment  date:  May  6, 1987,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Kenneth  F.  Plumt>. 

Secretary. 

(FR  Doa  87-^43  Filed  4-22-87;  8:45  am] 

MLUMG  CODE  •717-0-M 


[Docket  No.  EL8S-19-116;  Proiect  Nos. 
4636,  4715,  4939,  5763.  8763.  and  9710] 

Black  River  Basin,  NY;  Request  for 
Comnrients  on  ttie  Cumulattve 
Environtnental  Impacts  of  Proposed 
Hydropower  Development 

April  16,  1987. 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  requesting 
comments  regarding  cumulative 
environmental  impacts  '  that  may  occur 
as  a  result  of  multiple  hydropower 
developments  proposed  for  the  Black 
River  Basin,  located  in  Lewis,  Jefferson. 
Hamilton,  Herkimer,  and  Oneida 
Counties,  New  York. 

Information  Requested 

Interested  persons  and  agencies  are 
invited  to  identify  those  target  resources 
that  may  be  at  risk,  to  describe  the 
distribution  of  these  resources,  and  to 
include  substantive  evidence 
documenting  the  interaction  between 
the  target  resources  and  the  proposed 
hydropower  projects  described  in  this 
notice.*  Substantive  evidence  should 
include,  but  should  not  be  limited  to,  the 
results  of  studies,  natural  resource 
management  policies,  and  reports  from 
state  and  local  resource  agencies. 

The  staff  will  evaluate  those  target 
resources  included  in  this  notice,  and 
any  additional  target  resources 
identified  by  interested  persons  and 
agencies. 

Pending  License  Applications 

As  of  April  9, 1987,  the  following 
license  applications  for  hydropower 
projects  were  pending  before  the 
Commission: 


Ptoim:! 

No. 

Typ*  at  Ipplctfon 

4636-001 
471S-003 

LongFUh 

Folti  MM 

Exemption 

Maior  bcsns* 

483»-001 

U^v  lic«nM 

'  Cumulative  impact  ii  the  impact  on  the 
environment  which  rcBultt  from  the  incremental 
impact  of  an  action  when  added  to  other  pait 
present  and  reasonably  foreseeable  future  actions, 
regardless  of  what  agency  (federal  or  nonfederal)  or 
person  undertakes  such  other  actions.  Cumulative 
impacts  can  result  from  individually  minor  but 
collectively  significant  actions  taking  place  over  a 
period  of  time  (40  FK  i  1506.7). 

*  A  target  resource  is  an  important  resource  thai 
could  be  adversely  affected  by  two  or  more 
proposed  hydropower  projects. 
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Pro^ 
No. 

PniMnvm 

Tj^o  of  ippicaflon 

5763-001 
8763-000 

Noftti  Bwtch..^ _™ 

Wnmli  FMi 

Mitarloann 
Mi^aricwiM. 

9710-000 

A  map  of  the  Black  River  Basin  shows 
the  locations  of  these  pending  and 
existing  projects,  and  is  included  in  this 
notice  (figure  1).* 

Descriptions  of  Projects 

Long  Falls  Project:  The  project  would 
consist  of:  (1)  An  existing  diversion 
structure  having  an  650-foot-long  and  3- 
foot-high  concrete  section  and  a  550- 
foot-long  and  12-foot-high  timber 
section;  (2)  an  existing  small  reservoir 
along  the  left  (west)  bank  having 
negligible  storage  capacity  at  normal 
water  surface  elevation  709.0  msl,  (3)  an 
existing  gated  intake  structure  having 
trashracks;  (4)  a  130-foot-long,  33-foot- 
wide  flume;  (5)  a  powerhouse;  (6)  a 
1,200-foot-long  tailrace  and  (7) 
appurtenant  facilities. 

The  proposed  project  would  redevelop 
the  existing  facilities  and  would:  (1) 
Repair  the  diversion  structure;  (2)  install 
three  refurbished  generating  units 
having  a  total  rated  capacity  of  3,330 
kW  at  a  head  of  28  feet  and  a  flow  of 
1,610  cfs;  (3)  deepen  the  tailrace;  and  (4) 
construct  a  2.4/23-kV  substation. 

Felts  Mills  Project:  The  project  would 
consist  of  the  following:  (A)  The  Upper 
Dam  development  would  consist  of:  (1) 
A  20-foot-high.  381-foot-long  concrete 
gravity  dam;  (2)  an  existing  reservoir 
with  a  water  surface  area  of  50  acres,  a 
gross  storage  capacity  of  690  acre-feet 
and  a  water  surface  elevation  of  608.90 
feet  USGS;  (3)  a  new  500-foot-iong  earth 
power  canal;  (4)  a  new  powertiouse 
containing  two  generating  units  with  a 
total  installed  generating  capacity  of 
7,120  kW:  (5)  a  new  85-foot-wide.  100- 
foot-long  earth  tailrace;  (6)  a  new 
transmission  line.  400  feet  long;  and  (7) 
appurtenant  facilities. 

(B]  The  Middle  Dam,  located  1.4  miles 
downstream  from  the  Upper  Dam 
development,  would  consist  of:  (1)  A  20- 
foot-high,  879-foot-long  concrete  gravity 
dam  to  be  partially  demolished;  and  (2) 
a  reservoir  with  a  water  surface  area  of 
48  acres,  a  gross  storage  capacity  of  350 
acre-feet,  and  a  water  surface  elevation 
of  590.50  feet  USGS. 

(C)  The  Lower  Dam  development, 
located  1.1  miles  downstream  from  the 
Middle  Dam,  would  consist  of:  (1)  A  20- 
foot-high,  2,460-foot-long  concrete 
gravity  and  earth  embankment  dam;  (2) 
a  reservoir  with  a  water  surface  area  of 


'  The  map  if  not  being  printed  io  tbe  Fadanl 
RasUtar  but  copies  ut  available  from  tlie 
Commiaaion's  Divia ion  of  Public  Reference. 


17  acres,  a  gross  storage  capacity  of  300 
acre^feet,  and  a  water  surface  elevation 
of  578.20  feet  USGS;  (3)  a  new  concrete 
intake  gate;  (4)  a  new  powerhouse 
containing  two  generating  units  with  a 
total  installed  generating  capacity  of 
9,440  kW;  (5)  a  new  75-foot-wide.  600- 
foot-long  earth  tailrace;  (6)  a  new 
transmission  line,  2,400  feet  long*,  and  (7) 
appurtenant  facihties. 

The  entire  project  would  have  a  total 
installed  generating  capacity  of  16,560 
kW. 

Brownville  Project:  The  project  would 
consist  of:  (1)  A  new  62-foot-high,  250- 
foot-long  concrete  gravity  dam  having  a 
spillway  crest  elevation  of  282  feet 
surmounted  by  2-foot-high  Qashboards 
with  fish  passage  facihties  at  the  north 
abutment;  (2)  a  recreated  reservoir  with 
a  surface  area  of  19  acres  emd  a  gross 
storage  capacity  of  500  acre-feet;  (3)  a 
forebay;  (4)  a  headwork  structure  at  the 
dam's  left  abutment;  (5)  a  new 
powerhouse  containing  two  generating 
units  having  a  total  rated  capacity  of 
9,000-kW;  (6)  a  700-foot-long  tailrace;  (7) 
a  200-foot-long.  4,160-volt  underground 
transmission  Une;  and  (8)  appurtenant 
facilities. 

North  Branch  Project  The  proposed 
project  would  consist  of:  (1)  An  existing 
24-foot-high,  90-foot-long  concrete  dam 
owned  by  Niagara  Mohawk  Power 
Corporation  (NMPC)  with  a  crest 
elevation  of  463  msl;  (2]  an  existing 
reservoir  with  a  surface  area  of  9-acres. 
and  a  storage  capacity  of  75-acre-feet; 
(3)  a  proposed  powerhouse  at  the  right 
abutment  of  the  dam  containing  a 
generating  unit  with  a  rated  capacity  of 
8,  230  kW;  (4)  a  proposed  35-foot-hi^ 
50-foot-wide  and  1.600-foot-long  tailrace; 
and  (5]  a  proposed  l-mile-long 
transmission  line. 

Woods  Falls  Project:  The  proposed 
project  would  consist  of:  (1)  A  new  13- 
foot-high.  355-foot-long  concrete  gravity 
dam;  (2)  a  new  reservoir  with  a  normal 
watar  surface  area  of  35  acres,  negligible 
storage  capacity,  and  a  water  surface 
elevation  of  372  feet  USGS;  with  (3)  4- 
foot-high  flashboards;  (4)  three  new 
stoplog  bays;  (5)  three  new  sluice  gates; 
(8)  a  new  excavated  intake  channel;  (7) 
a  new  concrete  powerhouse  containing 
two  generating  units  with  a  capacity  of 
2.700  kW  each  for  a  total  installed 
capacity  of  5,400  kW;  (8)  a  new 
excavated  tailrace;  (9)  4.16-KV  generator 
leads;  (10)  a  4.16-kV/23-kV,  6  MVA 
transformer,  (11)  a  650-foot-long.  23-kV 
transmission  line;  and  (12)  appurtenant 
facilities. 

Croghan  Island  Project:  The  project 
would  consist  of:  (1)  an  existing 
concrete  gravity  dam  consisting  of:  (a) 
An  11.5-foot-high,  120-foot-long  segment; 
and  (b)  a  9.5-foot-high.  130-foot-long 


segment  both  with  a  crest  elevation  of 
817.7  feet  msl;  (2)  a  reservoir  with  a 
surface  area  of  60  acres,  a  storage 
capacity  of  535  acre-feet,  and  a  normal 
water  surface  elevation  of  818.7  feet  msl 
with;  (3)  1-foot-high  new  wood 
flashboards;  (4)  an  existing  intake 
structure;  (5)  a  new  reinforced  concrete 
powerhouse  containing  two  generating 
units  with  a  capacity  of  225  kW  each  for 
a  total  installed  capacity  of  450  kW;  (6} 
a  new  transmission  line,  75-feet-long: 
and  [7]  appurtenant  facilities. 

Preliminary  Review  of  Target  Resources 

The  staff  has  examined  the  six 
applications  for  hydropower 
development  and  has  studied  comments 
from  federal  and  state  natural  resource 
agencies  and  the  public  concerning  the 
potential  for  cumulative  impacts  from 
the  proposed  projects.  The  staff's 
preliminary  analysis  has  identified 
Whitewater  boating  as  the  target 
resource  in  the  Black  River  Basin. 

Whitewater  Boating:  An  important 
Whitewater  boating  region  within  the 
Black  River  Basin  is  located  on  the 
lower  mainstem  Black  River  between 
the  towns  of  Dexter  and  Watertown 
(figure  1).  This  stretch  of  the  river 
supports  both  non-commercial  boating 
(kayaking  and  canoeing)  and 
commercial  rafting  along  a  4-  to  5-mile 
segment  for  the  entire  recreation  season. 
May  through  October.  The  Black  River 
is  one  of  only  five  rivers  in  the  thirteen-  - 
state  northeastern  region  that  provides 
an  extended  boating  season,  and  the 
only  such  river  in  New  York  State.  This 
segment  of  Whitewater  offers  a  degree  of 
varying  difflculty  from  Class  I  through 
Class  V. 

The  stretch  of  the  Black  River  directly 
upstream  from  the  proposed  Brownville 
Project  (PERC  No.  4939)  does  not  appear 
to  support  any  commercial  Whitewater 
boating  activity.  In  particular,  by  letter 
dated  March  10. 1987.  the  Department  of 
the  Army  states  that  it  will  not  allow  the 
construction  or  maintenance  of  any 
facilities  that  would  permit  or  allow  the 
launching  of  any  type  of  boat  or  canoe 
on  the  Black  River  upstream  of  the 
Upper  Dam  of  the  Felts  Mills 
Hydroelectric  Project  (FERC  No.  4715). 
The  Department  of  the  Army  states  that 
this  condition  is  necessary  for  the 
protection  and  use  of  Fort  Drum, 
because  51.13  acres  of  land  for  the 
proposed  Felts  Mills  Project  would  lie 
within  the  Fort  Drum  Military 
Reservation. 

Two  additional  important  Whitewater 
boating  areas  are  located  on  the  Moose 
River,  the  principal  headwater  tributary 
of  the  Black  River  (figure  1).  The  lower 
section  brginning  east  of  the 


Adirondack  Park  boundary  at 
Fowlersville  Falls  and  continuing  3.6 
miles  downstream  to  the  Moose  River 
Project  (FERC  No.  4349)  is  utilized 
primarily  for  Whitewater  kayaking. 

The  upper  section  beginning  at  the 
town  of  McKeever  and  ending  above 
Fowlersville  Falls  provides  a  difficult 
run  on  the  freeflowing  river  during  the 
spring  for  kayakers,  canoeists,  and 
rafters.  During  the  latter  part  of  June  to 
October,  the  upper  section  of  the  river 
exhibits  reduced  flows  that  are 
inadequate  for  any  type  of  Whitewater 
boating  activity. 

Assessment  of  Cumulative  Impacts 

In  addition  to  the  information 
available  on  the  six  proposed  projects  in 
the  Black  River  Basin,  the  staff  will 
review  any  data  provided  by  interested 
persons  and  agencies  addressing  how 
the  six  pending  projects  may  have 
cumulative  impacts  on  Whitewater 
boating  or  other  target  resources  of  the 
region  not  yet  identified  by  the  staff. 

Comments  should  be  filed  by  the  close 
of  business  June  1, 1987,  and  be 
addressed  to  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20428.  Please  affix 
Docket  No.  EL85-19-116  on  all 
comments. 

For  further  specific  information  please 
contact  Patricia  Aspland.  River  Basin 
Coordinator,  at  (202)  378-9623. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-9135  Filed  4-22-87;  &45  am] 

BIUJNQ  COM  (TIT-AI-M 

[Docket  No.  RP87-41-001] 

Alabama-Tennessee  Natural  Gas  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

April  20, 1987. 

Take  notice  that  on  April  13, 1987 
Alabama-Tennessee  natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  the  following  revised 
tariff  sheets  to  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff: 

First  Revised  Sheet  No.  4,  Superseding 

Original  Sheet  No.  4. 
First  Revised  Sheet  No.  10,  Superseding 

Original  Sheet  No.  10. 
First  Revised  Sheet  No.  12,  Superseding 

Original  Sheet  No.  12. 
First  Revised  Sheet  No.  16.  Superseding 

Original  Sheet  No.  16. 
First  Revised  Sheet  No.  101.  Superseding 

Original  Sheet  No.  101. 

The  purpose  of  the  instant  filing  is  to 
adjust  the  rates  filed  on  February  27, 
1987  to  comply  with  Ordering  Paragraph 
(B)  of  the  Commission's  Order  of  March 
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27. 1987  in  this  proceeding.  The 
proposed  effective  dales  of  this  rate 
change  is  September  1. 1987.  the 
conclusion  of  the  suspension  period  in 
this  case. 

Alabama-Tennessee  states  that  copies 
of  this  filing  have  been  served  upon  its 
customers  and  the  State  Commissions  of 
Alabama,  Mississippi,  and  Tennessee, 
and  to  all  parties  in  the  captioned 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intevene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
{  385.214.  385.211).  AH  such  motions  or 
protests  should  be  filed  on  or  before 
April  27. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
take  n.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 
(FR  Doc.  87-9206  Filed  4-22-87;  B;45  am] 

BtlXINO  CODE  «717-01-« 


[Docket  No.  TA87-O«-2O-0(»] 

Algonquin  Gas  Transmission  C04 
Proposed  Changes  In  FERC  Gas  Tariff 

April  20. 1987. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  April  15. 1987  tendered  for  filing 
Substitute  Nineteenth  Revised  Sheet  No. 
203  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1. 

Algonquin  states  that  such  tariff  sheet 
is  being  filed  to  refiect  in  its  Rate 
Schedule  F-2  changes  in  the  underlying 
rates  of  Consolidated  Gas  Transmission 
Corporation  ("Consolidated"),  as 
reflected  in  Consolidated's  March  30, 
1987  compliance  filing,  proposed  to  be 
effective  March  1, 1987. 

Algonquin  requests  that  the 
Commission  accept  Substitute 
Nineteenth  Revised  Sheet  No.  203  to  be 
effective  March  1, 1987.  to  coincide  with 
the  proposed  effective  date  of 
Consolidated's  rate  change. 

Algonquin  notes  that  a  copy  of  this 
filing  is  being  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  27, 
1987.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 
(FR  Doc.  87-9207  Filed  4-22-87;  8:45  am) 

nUJNO  COOC  6717-01-M 


[Docket  No.  0187-1-001  et  aL] 

American  Royalty  Producing  Co; 
Application 

April  17, 1987. 

Take  notice  that  on  February  24. 1987. 
American  Royalty  Producing  Company 
(ARPCO),  of  P.O.  Box  2250,  Denver. 
Colorado  80201,  filed  an  application 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  and  S  157.23,  et  seq.,  of  the 
Commission's  Regulations,  requesting 
certificate  authorization,  as  successor  in 
interest  to  its  corporate  affiliates  Petro- 
Lewis  Corporation  (PLC)  and 
Partnership  Properties  Co.  (PPC),  to 
continue  sales  of  natural  gas  to  El  Paso 
Natural  Gas  Company  (El  Paso)  and 
requesting  the  redesignation  of  Petro- 
Lewis  Corporation  (Operator),  et  al.'s 
rate  schedules  in  the  name  of  American 
Royalty  Producing  Company,  all  as  more 
fully  shown  on  the  attached  Exhibit  "A" 
and  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  Assignment.  Bill  of  Sale  and 
Conveyance  dated  and  effective  as  of 
January  1. 1985,  ARPCO  acquired  the 
record  title  to  and  working  interest  of  its 
affiliates  PLC  and  PPC  in  sales  made  to 
El  Paso  &om  wells  in  the  San  Juan  Field, 
Rio  Arriba  and  San  Juan  Counties.  New 
Mexico. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4. 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 


13506 


Federal  Register  /  Vol.  52.  No.  78  /  Thursday.  April  23.  1987  /  Notices 


in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

Exhibit  "A" 


PLC  (OEA)  carWicate  dociist  No. 

PLC  (OEA) 

FERCga* 

rate 

Ktiedule 
No. 

CI87-1-000    _ 

A 

CI87-2-000 

7 

C487-3-O00 

CI87-4-000 

rj«7-^_nfm         

8 

9 

in 

CI87-6-000 __ 

C187-7-000 _ „ 

CI87-«-000 _ .... 

CIB7-9-000 .__ 

CI87-10-000 

11 

12 
13 
14 
IS 

CI87-11-000 „_.           

0187-12-000 
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[FR  Doc.  87-gi26  Filed  4-22-87;  8:45 

BIU.INQ  CODE  •717-01-11 

am] 

[Docket  No.  CI87-261-000] 

American  Royalty  Producing  Co^ 
Application 

April  17.  1987. 

Take  notice  that  on  February  2, 1987, 
American  Royalty  Producing  Company 
(ARPCO),  of  P.O.  Box  2250.  Denver, 
Colorado  80201,  filed  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  S  157.23.  et  seq.,  of  the 
Commission's  Regulations,  as  successor 
in  interest  to  its  corporate  affiliate 
Partnership  Properties  Co.  (PPCo). 
requesting  that  it  be  granted  certificate 
authorization  to  continue  certain  sales 
of  natural  gas  heretofore  made  by  PPCo 
as  a  small  producer  to  El  Paso  Natural 
Gas  Company  (El  Paso]  from  acreage  in 
the  San  )uan  Basin  Area  of  Rio  Arriba. 
San  Juan  and  Lea  Counties,  New 
Mexico,  all  as  more  fully  shown  on 
Exhibit  "A"  and  in  the  application. 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

By  Assignment.  Bill  of  Sale  and 
Conveyance  executed  on  April  22, 1986. 
record  title  to  the  properties  was 
conveyed  by  PPCo  to  ARPCO.  effective 
as  of  January  1. 1985. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

Exhibit  A 


GMract 
data 


9-27-49 
9-19-52 
9-22-54 

5-14-56 
9-4-57 
3-15-66 
5-18-66 
6-19-75 


Location 


Lea  Co..  NM. 
Rio  Arriba  Co..  NM. 
Ra  Arriba  Co..  NM. 
Rio  Arriba  Co..  NM. 
Rn  Amba  Co.,  NM. 
Rio  Amba  Co..  NU 
Rio  Arriba  Co..  NM. 
Rn  Amba  Co..  NM. 


[FR  Doc.  87-9127  Filed  4-22-87;  8:45  am) 

WUJNa  CODE  1717-01-11 

*  --■  -  -      ■  ■■ 

[Docket  No.  CI87-274-000  ot  aL] 

Anadarfco  Petroleum  Corp.; 
Application 

April  20, 1987. 
Take  notice  that  on  February  4, 1987, 


Anadarico  Petroleum  Corporation 
(Applicant),  of  P.  O.  Box  1330.  Houston, 
Texas  77251-1330.  filed  an  application 
pursuant  to  18  CFR  154.92(d)  and  154.94 
and  157.23  et  seq.,  for  a  Certificate  of 
Public  Convenience  and  Necessity  to 
continue  sales  of  natural  gas  previously 
authorized  to  be  sold  by  the  successors 
in  interest  to  Union  National  Bank  of 
Wichita.  Executor  of  the  Estate  of 
Walter  F.  Kuhn,  deceased  (the  Kuhn 
heirs),  to  Northern  Natural  Gas 
Company,  under  a  Small  Producer 
Certificate  of  Public  Convenience  and 
Necessity  issued  in  Docket  No.  CS71- 
158.  all  as  more  fully  shown  on  the 
attached  Exhibit  "A"  and  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  rights  and  interest  of  the  Kuhn 
heirs  were  assigned  to  Applicant 
effective  October  1. 1985.  January  1  and 
June  1. 1986. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4. 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
In  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


ExHierr  "A" 


OocfcatNa 


CS7-274-000 
CIB7-275-O00 
087-276-000 
087-277-000 
087-278-000 
087-279-000 
087-280-000 
087-281-000 
087-282-000 
067-283-000 


ConL 
Na 


Rate 

Sc«ied 

No. 


Contract 
Data 


02-21-45 
09-04-45 
06-07-75 
01-12-48 
06-02-48 
01-20-53 
04-24-47 
02-04-46 
07-25-44 
02-06-40 


ReM 


HuQOlon.. 

Hugoton. 

Hugoton 

Hugoton. 

Hugoton. 

Hugoton.. 

Hugolon.. 

Hugdon.. 

^^jQOlon.. 

Hugoton.. 


Purchaaer 


Norltiam 
NottiarTi 
Northern 
Northern 
Nontiam 


Northern 


Natural 

Natural 
Natural 
Natural 
Natml 
Natural 
Natural 
Natml 
Natural 
Natural 


GaaCo 
Gat  Co 
Ga*  Co 
Qaa  Co 
Gaa  Co 
Gas  Co 
Gaa  Co 
Gaa  Co 
Gat  Co 
Gat  Co 


Fed« 
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Exhibit  "A"— Continoed 


[Dockci  NO.  yjfc/ -20-000] 


OodkatUo. 

Oonl 
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CDund 
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Northwn  Nature  Gm  Co 
Northern  Natml  Gas  Co 

(FR  Doc.  87-8199  Filed  4-22-87;  8:45  am] 

BIUJNG  CODE  e717-01-M 

[Docket  No.  GP87-1V-000] 

ANR  Pipeline  Company  v.  Helmerich  & 
Payne,  Inc^  Complaint 

Issued  April  17, 1987. 

Take  notice  that  on  December  12, 
1988.  ANR  Pipeline  Company  (ANR) 
filed  with  the  Commission,  pursuant  to 
Rule  206  of  the  Commission's  rules  of 
practice  and  procedure,'  a  complaint 
against  Helmerich  &  Payne,  Inc.,  alleging 
that  Helmerich  &  Payne  are  charging  or 
attempting  to  collect  rates  in  excess  of 
the  applicable  maximum  lawful  price  set 
forth  in  Title  I  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA). 

ANR  states  that  it  purchases  natural 
gas  from  Helmerich  &  Payne  under 
several  natural  gas  purchase  contracts 
and  that  certain  volumes  of  natural  gas 
produced  and  sold  under  these  contracts 
are  subject  to  the  maximum  lawful  price 
established  by  section  102  of  the  NGPA. 
According  to  ANR,  its  gas  purchase 
contracts  with  Helmerich  &  Payne 
contain  take-or-pay  clauses  which 
obligate  ANR  to  take  a  daily  contract 
quantity  throughout  an  accounting  year. 
At  the  end  of  each  year  an  accounting  is 
made  of  the  daily  contract  quantities  for 
the  year,  and  if  this  exceeds  the  total 
quantity  of  gas  actually  taken  by  ANR 
plus  the  total  quantity  of  gas  paid  for  but 
not  taken,  ANR  must  make  a  take-or- 
pay  payment  ANR  has  an  opportunity 
under  the  contracts  to  make  up  the  gas 
which  it  has  paid  for  but  not  taken; 
however,  the  make-up  must  occur  within 
five  years  of  the  year  prepayments  were 
made  or  the  right  is  forfeited. 

ANR  states  that  for  reasons  beyond 
its  control,  including  changes  in  federal 
and  state  regulations  that  have  caused  a 
drastic  decline  in  the  price  of 
competitive  fuels  and  a  vast  oversupply 
of  natural  gas.  it  cannot  purchase  the 
quantities  of  gas  speciHed  in  the 
contract  and  will  likely  be  unable  to  do 
80  for  the  foreseeable  future.  ANR  has 
informed  Helmerich  &  Payne  that  these 
unforseen  events  constitute  force 


■  18  cut  385.206  (1966). 


majeure  pursuant  to  the  contract 
thereby  reducing  or  suspending  the 
parties'  obligations  thereunder.  ANR 
states  that  Helmerich  &  Payne  have 
nevertheless  demanded  payments  and 
have  brought  suit  in  an  Oklahoma  state 
court  to  recover  the  take-or-pay 
deficiencies  for  the  calendar  year  1984. 

ANR  contends  that  it  has  already  paid 
the  applicable  maximum  lawful  price  for 
all  gas  actually  received  from  Helmerich 
&  Payne  for  the  year  1984.  and  that  in 
light  of  its  inability  to  recoup  the  take- 
or-pay  payments  demanded  by 
Helmerich  &  Payne,  making  further 
payments  would  result  in  Helmerich  & 
Payne  receiving  amounts  in  excess  of 
the  applicable  maximum  lawful  price  for 
gas  received.  ANR  requests  the 
Commission  to  assert  jurisdiction  in  the 
matter  and  to  issue  an  order  finding  that 
Helmerich  &  Payne's  demand  for  take- 
or-pay  prepayments  constitutes  a 
demand  for  payments  in  excess  of  the 
maximum  lawful  price  established  under 
Title  I  of  the  NGPA.  In  the  alternative, 
ANR  requests  the  Commission  to 
determine  that  the  provisions  in  the 
contracts  which  require  ANR  to  pay 
unrecoupable  take-or-pay  charges  are 
unjust  and  unreasonable  pursuant  to 
sections  4  and  5  of  the  Natural  Gas  Act 

Any  person  desiring  to  be  heard  or  to 
protest  this  complaint  should  file  a 
motion  to  intervene  or  protest  in 
accordance  with  Rules  211  or  214  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC.  20426,  such  motions  or 
protests  should  be  filed  on  or  before 
May  18, 1987.  All  protests  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  87-6128  Filed  4-22-«7:  8:45  am] 

BILLtNO  CODE  sru-OI-M 


ANR  Pipeline  Company  v.  Plains 
Resource,  Inc.;  Petition  To  Reopen  and 
Vacate  Rnal  Well  Category 
Determination  and  Complaint  of 
Unauthorized  Abandonment 

April  17, 1987. 

Take  notice  that  on  January  7, 1987, 
ANR  Pipeline  Company  (ANR)  filed 
with  the  Commission,  pursuant  to  Rule 
297  of  the  Commission's  rules  of  practice 
and  procedure, '  a  petition  to  reopen  and 
vacate  final  well  category  determination 
under  section  103  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  for  the 
Huffman  2-20  well,  located  in  Section 
20,  Township  21  North.  Range  17  West 
Woodward  County,  Oklahoma. 
Concurrently  ANR  filed,  pursuant  to 
Rule  206  of  the  Commission's  rules  of 
practice  and  procedure,*  a  complaint 
against  Plains  Resources,  Inc.  (Plains), 
alleging  abandonment  of  production  and 
sales  to  ANR  from  the  Huffman  1-20 
well  without  authorization  from  the 
Commission  under  section  7(b)  of  the 
Natural  Gas  Act  (NGA). 

ANR  states  that  in  August  1984.  the  oil 
and  gas  leasehold  interest  in  section  20, 
a  single  drilling  and  spacing  unit  for  the 
Chester  Lime  formation,  was  assigned  to 
Plains.  At  that  time  there  was  only  one 
well,  the  Huffman  1-20  well,  on  section 
20.  ANR  states  that  on  August  29, 1984, 
Plains  filed  an  increased  density 
application  for  section  20  with  the 
Oklahoma  Corporation  Comjnission 
(OCC).  seeking  to  drill  wells  in  addition 
to  the  existing  Huffman  1-20  well.  On 
October  25, 1984,  Plains  applied  to  the 
OCC  requesting  emergency 
authorization  for  the  drilHng  of  one  of 
the  increased  density  wells.  ANR 
asserts  that  by  an  order  issued 
December  10, 1984,  the  OCC  permitted 
Plains  to  drill  a  well,  but  not  test  or 
produce  it  until  a  final  decision  was 
reached  on  the  increased  density 
application.  The  emergency  order, 
according  to  ANH,  permitted  the  drilling 
of  only  one  well,  but  Plains  proceeded  to 
drill  two  wells  on  section  20,  the 
Huffman  3-20  and  the  Huffman  2-20 
wells. 

On  July  18. 1985,  the  OCC  approved 
the  increased  density  application  for  the 
Huffman  3-20  well  but  denied  the 
request  with  respect  to  the  Huffman  2- 
20  well.  ANR  asserts  that  Plains  then 
filed  an  application  with  the  OCC  to 
recomplete  the  Huffman  2-20  well.  That 
application  was  granted  on  July  25, 1985. 
Plains  also  filed  for  and  received 


■  18  CFR  305.207  (1966). 
*  18  CFR  385.208  (1986). 
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authority  from  the  OCC  to  temporarily 
abandon  production  from  the  Huffman 
1-20  well.  Accroding  to  ANR  prior  to 
abandoning  the  Huffman  1-20  well, 
Plains  filed  an  application  with  the  OCC 
seeking  a  determination  that  the 
Huffman  2-20  well  was  a  "new  onshore 
production  well"  as  defined  by  section 
103  of  the  NGPA.  The  Huffman  1-20  well 
was  then  permanently  plugged  and 
abandoned  and.  on  February  3, 1986,  the 
OCC  granted  the  Plains'  application  for 
section  103  status  for  the  Huffman  2-20 
well.  The  section  103  determination 
because  final  forty-five  days  after  the 
Commission  received  notice  of 
Oklahoma's  action. 

ANR's  complaint  asserts  that  Plains 
omitted  a  statement  of  material  fact  in 
its  application  to  the  OCC,  and  that  this 
omission  resulted  in  the  erroneous 
classification  of  the  Huffman  2-20  well 
as  a  section  103  well.  The  omitted  fact, 
according  to  ANR,  is  that  production 
from  the  Huffman  2-20  well  was 
authorized  only  because  Plains  had 
plugged  and  abandoned  the  Huffman  1- 
20,  an  otherwise  economically  viable 
well.  As  a  result,  ANR  submits  that 
Plains  has  succeed  in  substitutint  a  new 
well  for  an  older  well  that  was  capable 
of  draining  the  formation,  and  was  thus 
able  to  obtain  authorization  for  the 
higher  section  103  price  for  production 
from  the  new  well  where  the  section 
106(a)  price  should  be  applicable.  ANR 
requests  the  Commission  to  reopen  and 
vacate  the  final  well  category 
determination  for  the  Huffman  2-20  well 
and  find  that  Plains  violated  section  7(b] 
of  the  NGA  by  plugging  and  abandoning 
the  Huffman  1-20  well  without 
authorization  from  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  complaint  should  file  a 
motion  to  intervene  or  protest  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capital  Street  NE., 
Washington  DC.  20426,  on  or  before 
May  18, 1987.  All  protests  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  the  petition  filed  in  this 
proceeding  are  on  file  with  the 
Commission  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(PR  Doc.  87-9136  Filed  4-22-87;  8:45  am] 

nUJNO  CODE  niT-OI-lt 


[Docket  Na  G-7823-000  et  aL] 

ARCO  Oil  and  Gas  Company,  Division 
of  Atlantic  Richfield  Company; 
Application 

April  20, 1987. 

Take  notice  that  on  February  26, 1987. 
ARCO  Oil  and  Gas  Company,  Division 
of  Atlantic  Richfield  Company  (ARCO). 
of  1601  Brj-an,  Room  22-100,  Dallas. 
Texas  75201.  filed  an  application  under 
the  Natural  Gas  Act  for  redesignation  of 
Hondo  Oil  and  Gas  Company 
certificates  and  rate  schedules,  all  as 
more  fully  shown  on  the  attached 
Exhibit  "A"  and  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Hondo  Oil  and  Gas  Company,  was 
dissolved  on  December  31. 1986.  The 
remaining  assets  of  Hondo  were  passed 
by  operation  of  law  to  its  sole 
stockholder.  Atlantic  Richfield 
Company.  The  newly  designated 
certificates  and  rate  schedules  will  be 
administered  by  ARCO  Oil  and  Gas 
Company.  Division  of  Atlantic  Richfield 
Company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4. 
1987,  file  with  the  Federal  Energy 
Reigulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  writh 
the  Conmiission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Ktnneth  F.  Plumb, 
S9cretary. 

Exhibit  "A" 
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[FR  Doc.  87-9200  Filed  4-22-fl7;  8:45  am) 
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[Doclcet  No.  GPB7-29-000] 

Aubrey  C.  Black  v.  Trunkline  Gas  Co.; 
Complaint 

April  17, 1987. 

On  February  13, 1987,  Aubrey  C.  Black 
(Black)  filed  a  complaint  pursuant  to  18 
CFR  271.1105(d)(3)  and  Rule  206  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure,  18  CFR  385.206. 
Black  requests  the  Production-Related 
Costs  Board  (Board)  to  find  that 
Trunkline  Gas  Company  (Tnmkline)  is 
in  violation  of  18  CFR  271.1104  by 
refusing  to  reimburse  Black  for 
$68,247.14  in  production-related  costs 
incurred  between  August  1980  through 
February  1983. 

Black  states  that  by  invoice  dated 
January  20, 1987,  Trunkline  was  billed 
$68,247.14  in  production-related  costs 
due  under  a  contract  dated  June  21. 1979. 
covering  sales  from  the  Lloyd  No.  1  and 
Carlisle  No.  1  wells  in  Jim  Wells  Coimty, 
Texas.  Trunkline  responded  to  the 
invoice  by  stating  that  it  believed  that 
Order  No.  94-A  established  a  deadline 
of  December  31. 1984  for  a  seller  to 
claim  retroactive  production-related 
costs  and  that  a  seller  forfeited  such 
costs  by  not  submitting  all  information 
to  the  purchaser  by  December  31 .  1984. 

Black  asserts  that  the  issue  in  this 
complaint  is  whether  18  CFR  271.1104 
bars  Black  from  collecting  retroactive 
production-related  costs  because  it  did 
not  submit  an  invoice  to  Trunkline  until 
after  1984.  Black  believes  that  the 
Conunission  did  not  Intend  for  its 
regulations  to  operate  in  the  manner 
asserted  by  Trunkline.  but  was  merely 
one  recovery  method. 

Black  requests  the  Board  to  issue  an 
order  immediately  finding  Trunkline  in 
violation  of  18  CFR  271.1104  for  failure 
to  pay  Black  $68,247.14  in  production- 
related  costs. 

Under  the  Rules  206(b)  and  213(a).  18 
CFR  385.206(b)  and  385.213(a),  Trunkline 
must  file  an  answer  to  Black's  complaint 
with  the  Commission  unless  otherwise 
ordered  by  the  Commission.  Under  Rule 
213(e).  18  CFR  385.213(e),  any  person 
failing  to  answer  a  complaint  may  be 
considered  in  default,  and  all  relevant 
facts  stated  in  such  complaint  may  be 
deemed  admitted.  Trunkline  shall  file  its 
answer  with  the  Commission  not  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  witt.  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
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and  214. 18  CFk  joo.zii  ana  .MtS.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  87-9129  Filed  4-22-87;  8:45  ami 

BILUNQ  CODE  1717-01-11 


[Docket  No.  GP87-28-O00] 

DeNovo  Oil  &  Gas,  Inc.  v.  Mid 
Louisiana  Gas  Company,  Division  of 
Tenngasco  Corporation;  Complaint 

April  17, 1987. 

On  February  5. 1987.  DeNovo  Oil  & 
Gas,  Inc.  (DeNovo)  filed  a  complaint 
pursuant  to  18  CFR  271.1105(d)(3)  and 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (Commission] 
Rules  of  Practice  and  Procedure.  18  CFR 
385.206.  DeNovo  requests  the 
Production-Related  Costs  Board  (Board) 
to  find  that  Mid  Louisiana  Gas 
Company,  Division  of  Tenngasco 
Corporation  (Mid  Louisiana)  is  in 
violation  of  18  CFR  271.1104  by  refusing 
to  reimburse  Denovo  for  $151,770.73  in 
production-related  costs  incurred 
between  July  1980  through  December 
1984. 

DeNovo  states  that  by  invoices  dated 
March  20, 1986  and  April  9, 1988.  it 
billed  Mid  Louisiana  $17,085.41  and 
$134,685.32  in  production-related  costs 
incurred  between  July  1980  through 
December  1984  under  two  contracts 
dated  March  26. 1982  and  September  5, 
1979.  The  sales  are  located  in  the  Baton 
Rough  and  Jennings  Fields,  East  Baton 
Rouge  and  Acadia  Parishes,  Louisiana. 
Mid  Louisiana  responded  to  the  invoices 
by  stating  that  DeNovo  had  waived  its 
rights  to  retroactive  collection  of 
production-related  costs  because  the 
invoices  were  submitted  after  1984. 

DeNovo  asserts  that  the  issue  in  this 
complaint  is  whether  18  CFR  271.1104 
bars  DeNovo  from  collecting  retroactive 
production-related  costs  because  it  did 
not  submit  the  invoices  to  Mid  Louisiana 
until  1986.  DeNovo  believes  that  the 
Commission  did  not  intend  for  its 
regulations  to  operate  in  the  manner 
asserted  by  Mid  Louisiana,  but  was 
merely  one  recovery  method. 

DeNovo  requests  the  Board  to  issue 
an  order  finding  Mid  Louisiana  in 
violation  of  18  CFR  271.1104  for  failure 


to  pay  Ue.Novo  $151,770.73  in 
production-related  costs. 

Under  the  Rules  206(b)  and  213(a).  18 
CFR  385.206(b)  and  385.213(a),  Mid 
Louisiana  must  file  an  answer  to 
DeNovo's  complaint  with  the 
Commission  unless  otherwise  ordered 
by  the  Commission.  Under  Rule  213(e), 
18  CFR  385.213(e),  any  person  faUing  to 
answer  a  complaint  may  be  considered 
in  default,  and  all  relevant  facts  stated 
in  such  complaint  may  be  deemed 
admitted.  Mid  Louisiana  shall  file  its 
answer  with  the  Commission  not  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214. 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protests 
or  a  motion  to  intervene  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214, 18  CFR  385.211 
and  385.214.  All  such  protests  or  motions 
should  be  filed  not  later  than  15  days 
after  publication  of  this  notice  in  the 
Federal  Register.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  87-9130  Filed  4-22-87:  8:45  am] 

nUMQ  CODE  (717-01-11 

[Docket  No.  CI87-388-O00 

Kaiser-Francis  Oil  Co.;  Application  for 
Abandonment  With  Pregranted 
At>andonment  for  Sales  Under  Small 
Producer  Certificate 

April  17. 1987. 

Take  notice  that  on  March  23.  as 
supplemented  April  7, 1987,  Kaiser- 
Francis  Oil  Company  (Kaiser-Francis), 
P.O.  Box  21468,  Tulsa.  Oklahoma  74121- 


1468,  has  filed  an  application  under 
section  7(b)  of  the  Natural  Gas  Act  and 
S  2.77  of  the  Commission  rules.  Kaiser- 
Francis  requests  that  the  Commission 
issued  an  order  granting  Kaiser-Francis 
(1)  authority  to  abandon  sales  to  El  Paso 
Natural  Gas  Company  (El  Paso]  of 
certain  gas  which  is  subject  to  NGA 
jurisdiction  from  the  Gomez  and 
Worsham-Bayer  Fields,  Pecos  and 
Reeves  Counties,  Texas,  and  (2)  blanket 
pregranted  authorization  for  a  limited 
term  of  three  (3)  years  for  any  future 
sales  of  such  gas  under  its  small 
producer  certificate  issued  in  Docket  No. 
CS7J-605. 

Kaiser-Francis  states  in  support  of  its 
application  that  it  is  subject  to 
substantially  reduced  takes  without 
payment.  The  deliverability  involved  is 
approximately  20  MCFD  and  the  gas  is 
minimum  rate  gas.  The  contract  was 
terminated  effective  September  28, 1988, 
by  El  Paso  by  letter  dated  September  30, 
1986. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  {  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9,  and 
December  12. 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
urmecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc  87-9132  Filed  4-22-87;  8:45  am| 
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[Docket  No.  GP87-3 1-0001 

Premier  Resources,  Ltd.  v.  Northern 
Natural  Gas  Co.;  Complaint 

April  17, 1987. 

On  February  24, 1987,  Premier 
Resources,  Ltd.  (Premier)  filed  a 
complaint  pursuant  to  16  CFR 
271.1105(d)(3)  and  Rule  206  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
PracUce  and  Procedure.  18  CFR  385.206. 
Premier  requests  the  Production-Related 
Costs  Board  (Board)  to  find  that 
Northern  Natural  Gas  Company 
(Northern)  is  in  violation  of  18  CFR 
271.1104  by  refusing  to  reimburse 
Premier  for  $19,300.26  in  production- 
related  costs  incurred  between  }uly  25. 
1980  to  December  1. 1985. 

Premier  states  that  by  invoice  dated 
March  20. 1988,  Northern  was  billed 
$19,300.26  in  production-related  costs 
due  under  a  contract  dated  March  27. 
1973,  covering  sales  from  the  Seeger  #1 
well  in  Harper  County,  Oklahoma. 
Northern  responded  to  the  invoice  by 
stating  that  Order  No.  94-A  specifies 
that  gas  delivered  must  be  commingled 
with  other  gas  delivered  and  therefore 
Northern  feels  there  is  no  obligation  to 
pay  a  delivery  allowance  for  this 
facility.  Premier  believes  that  production 
from  the  Seeger  #1  well  meets  the 
commingling  rule  and  requests  payment 
of  $19,300,026. 

Under  the  Rules  206(b)  and  213(a),  18 
CFR  385.206(b)  and  385.213(a).  Northern 
must  file  an  answer  to  Premier's 
complaint  with  the  Commission  unless 
otherwise  ordered  by  the  Commission. 
Under  Rule  213(e),  18  CFR  385.213(e). 
any  person  failing  to  answer  a 
complaint  may  be  considered  in  default, 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 


Northern  shall  file  its  answer  with  the 
Commission  not  later  than  IS  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  2042B,  in  accordance  with  Rules  211 
and  214. 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kaaneth  F.  Plumb. 
Searetary. 
[FR  Doc.  87-9131  Filed  4-22-87;  8:45  am] 

BiamO  CODE  6717-01-M 


(Docket  No.  CI7S-19-005  et  aL] 
Samedan  OU  Co.;  Application 

April  20, 1987. 

Take  notice  that  on  February  20. 1987. 
Samedan  Oil  Company  (Samedan),  filed 
an  application  pursuant  to  5  5  154.92. 
157.23  and  157.24  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations,  18  CFR  154.92. 157.23, 157.24 
for  authorization  to  continue  certain 
sales  of  natural  gas  as  the  successor  in 
interest  to  certificate  and  rate  schedule 
authority  previously  held  by  Texas 
Eastern  Exploration  Company  (Texas 
Eastern  Exploration)  and  for  the 
redesignation  of  rate  schedules 
previously  held  by  Texas  Eastern 
Exploration  Company  as  Samedan  Oil 

I  ExHiarr  "A" 


Company's  rate  schedules,  all  as  more 
fully  shown  in  Exhibit  "A"  attached  and 
in  the  application,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Samedan  recently  acquired  certain 
offshore  producing  properties  from 
Texas  Eastern  Exploration.  Texas 
Eastern  Exploration  has  informed 
Samedan  that  it  is  seeking  abandonment 
authorization  with  respect  to  the 
identified  sales  on  Exhibit  "A"  to  be 
effective  December  1, 1986.  Accordingly. 
Samedan  requests  that  its  succession  to 
Texas  Eastern  Exploration's  certificate 
and  rate  schedule  authority  be  made 
effective  retroactive  to  December  1, 

1986,  or,  alternatively,  whatever 
effective  date  is  assigned  to  Texas 
Eastern  Exploration's  abandonment 
authority. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 

1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  I*ractice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kennetb  F.  Phunb. 
Secretaty. 
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[FR  Doc.  87-9201  Filed  4-22-87;  8:45  am] 
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[Docket  No.  CI62- 1253-004  9t  aL] 
Sampson  Resources  Co.;  Application 

April  20. 1987. 

Take  notice  that  on  March  2, 1987. 
Sampson  Resources  Company 
(Apphcant),  of  Sampson  Plaza.  Two 
West  Second  Street,  Tulsa,  Oklahoma 
74103.  filed  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
S  157.23,  et  seq..  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
under  the  Natural  Gas  Act  as  an 
Independent  Producer,  as  defined  in 
§  154.91(a)  of  said  Regulations,  for 
certificates  of  public  convenience  and 
necessity  authorizing  Applicant  to 
continue  to  render  service  previously 
authorized  by  the  Commission  under  the 
certificates  of  public  convenience  and 
necessity  heretofore  issued  to  Tenneco 
Oil  Company  and  for  the  redesignation 
of  Tenneco  Oil  Company's  Rate 
Schedules  as  those  of  Samson  Resources 
Company,  all  as  more  fully  shown  on 
the  attached  Exhibit  "A"  and  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

By  Assignment  and  Bill  of  Sale  dated 
August  25, 1988,  Tenneco  Oil  Company 
assigned  all  of  its  right,  title  and  interest 
in  certain  properties  to  Applicant 
effective  September  1, 1986. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Exhibit  "A" 
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[FR  Doc  87-9202  Filed  4-22-«7;  8:45  am] 

MLUNQ  CODE  •717-«1-«l 

[I>ocfcet  No.  0187-433-000] 

Texaco  Gas  Marketing  Inc.;  Application 
for  Blanket  Limited-Term  Certificate 
of  Public  Convenience  and  Necessity 
Witti  Pre-Granted  Abandonment 

April  20, 1987. 

Take  notice  that  on  April  7, 1987. 
Texaco  Gas  Marketing  Inc.  (Applicant), 
P.O.  Box  52332.  Houston.  Texas  77052. 
filed  an  application  under  section  7  of 
the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity.  The  certificate  would 
authorize  Applicant,  during  a  term 
ending  April  30, 1990,  to  sell  for  resale  in 
interstate  commerce,  without  supply  or 
market  restrictions,  any  gas  subject  to 
the  Commission's  Natural  Gas  Act 
jurisdiction,  with  pre-granted 
abandonment  of  any  such  sale. 

Applicant  states  that  its  application  is 
not  an  application  for  limited-term 
abandonment  of  any  existing  sales 
service. 

Apphcant  states  that  it  is  in  the 
business  of  purchasing  and  reselling  gas, 
and  that  it  produces  no  gas  and  ownis  no 
facilities  for  the  transportation  or 
distribution  of  gas.  Applicant  believes 
that  most  of  the  gas  it  would  purchase 
for  resale  under  the  blanket  certificate 
would  be  (1)  gas  covered  by 
Commission  limited-term  abandonment 
orders  and  released  from  existing 
contracts  by  mutual  agreement  between 
pipeline  purchasers  and  their  producer- 
suppliers,  and  (2)  previously 
uncommitted  gas  from  the  Outer 
Continental  Shelf  which  a  producer  may 
have  authority  to  sell  to  Applicant  under 
a  limited-term  blanket  sales  certificate. 

Applicant  further  states  that  it  has  not 
entered  into  any  contracts  in 
anticipation  of  the  Commission  granting 
the  application.  Applicant  states  that  it 
cannot  identify  the  specific  markets  to 
be  served,  because  most  of  its  customers 
are  spot  purchasers  who  make  purchase 
decisions  mainly  on  the  basis  of  current 
prices. 


Applicant  requests  that  the 
Commission  waive  Part  154  of  its 
regulations  as  to  the  establishment  and 
maintenance  of  rate  schedules. 
Applicant  also  requests  permission  to 
automatically  collect  the  appropriate 
monthly  adjustments  under  the 
Commission's  wellhead  ceiling  price 
regulations  without  the  filing  of  blanket 
affidavits  pursuant  to  §  154.94(h)  of  the 
Commission's  regulations.  In  addition. 
Applicant  requests  that,  to  the  extent  it 
qualifies  for  collection  for  any 
applicable  allowance  under  section  110 
of  the  Natural  Gas  Policy  Act  of  1978 
and  Subpart  K,  Part  271  of  the 
Commission's  regulations,  it  be 
permitted  to  collect  such  allowance 
without  the  fiHng  of  affidavits  pursuant 
to  S  154.94{k)  of  the  Commission's 
regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  87-9208  Filed  4-22-87;  9:45  am] 
MLUNQ  CODE  (717-01-M 

[Docket  No.  CI87-47S-000] 

Texaco  Inc.  and  Texaco  Producing  Inc. 
Application  for  Blanket  Umited-Term 
Certificate  of  Public  Convenience  and 
Necessity  With  Pre-Granted 
Abandonment 

(April  20, 1987) 

Take  Notice  that  on  April  9, 1987, 
Texaco  Inc.  and  Texaco  Producing  Inc. 
(Applicants),  P.O.  Box  52332,  Houston, 
Texas  77052,  filed  an  appliclation  under 
section  7  of  the  Natural  Gas  Act  of  a 
limited-term  certificate  of  public 
convenience  and  necessity.  The 
certificate  woul  authorize  Applicants. 
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lor  a  penou  uj  mree  years,  ly  sell  for 
resale  in  interstate  commerce,  without 
supply  or  market  restrictions,  natural 
gas  subject  to  the  Commission's 
jurisdiction  produced  by  Applicants  and 
their  joint  interest  owners  from  old 
leases  on  the  Outer  Continental  Shelf 
(OCS),  with  pregranted  permanent 
abandonment  of  the  sales.  Such 
authority  would  include  gas  sales  from 
wells  to  be  completed  on  old  OCS  leases 
and  any  wells  to  be  completed  on  old 
OCS  leases  during  the  time  of  the 
blanket  sales  certificate  authority. 

Applicants  state  that  the  traditional 
method  of  selling  OCS  natural  gas 
supplies  subject  to  the  Commission's 
jurisdiction  to  one  purchaser  for  a  stated 
number  of  years  does  not  provide  access 
to  the  market  place  for  isolated,  small 
volume  wells  which  on  their  own  do  not 
command  a  market.  Deliverability 
ranges  from  .356  MMcf  per  day  to  10 
MMcf  per  day  for  the  ten  (10)  wells 
currently  con.pleted  in  the  OCS.  The 
markets  available  for  this  gas  are  short- 
term  markets,  generally  not  in  excess  of 
thirty  (30)  days.  The  short-term  market 
is  not  compatible  with  the  filing 
requirements  and  time  delays  applicable 
to  the  traditional  application  for 
certificate  of  public  convenience  and 
necessity  and  abandonment 
authorization. 

Applicant  further  states  that  it  has  not 
entered  into  any  contracts  in 
anticipation  of  the  Commission  granting 
the  application.  Applicant  states  that  the 
nature  of  the  blanket  authority  does  not 
permit  advance  notification  of  each 
purchaser,  and  markets  cannot  be 
specifically  determined  in  advance. 

Applicant  requests  that  the 
Commission  waive  Part  154  of  its 
regulations  as  to  the  establishment  and 
maintenance  of  rate  schedules. 
Apphcant  also  requests  permission  to 
automatically  collect  the  appropriate 
monthly  adjustments  under  the 
Commission's  wellhead  ceiling  price 
regulations  without  the  filing  of  blanket 
affidavits  pursuant  to  S  154.94(h)  of  the 
Conamission's  regualtions.  In  addition. 
Applicant  requests  that,  to  the  extent  it 
qualifies  for  collection  for  any 
applicable  allowances  under  S  110  of  the 
Natural  Gas  Policy  Act  of  1978  and 
Subpart  K,  Part  271  of  the  Commission's 
regualtions,  it  be  permitted  to  collect 
such  allowance  without  the  filing  of 
affidavits  pursuant  ot  S  154.94(k)  of  the 
Commission's  regulations,  it  be 
permitted  to  collect  such  allowance 
without  the  filing  of  affidavits  pursuant 
to  S  154.94(k)  of  the  Commission's 
regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 


1978,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Ooc.  87-9209  Filed  4-22-87;  8:45  am] 

BtUJMB  COOC  (TIT-ai-H 

[Docket  Na  CI87-476-000] 

TXG  Gas  Marketing  Co.;  AppOcatlon 
for  Blanket  Certificate  of  Public 
Convenience  and  Necessity  and  for  an 
Order  Permitting  and  Approving 
Limited-Term  Abandonment  and 
Pregranted  Abandonment  and  for 
Expedited  Consideration 

April  17. 1987. 

Take  notice  that  on  April  9. 1987.  TXG 
Gas  Marketing  Company  (TXG), 
pursuant  to  section  4  and  7  of  the 
Natural  Gas  Act,  and  Part  157  and  §  2.77 
of  the  regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
filed  for  a  blanket  certificate  of  pubUc 
convenience  and  necessity  (1) 
authorizing  sales  for  resale  of  natural 
gas  in  interstate  commerce  by  TXG  and 
the  producer/supphers  from  which  TXG 
purchases  natural  gas,  and  (2) 
authorizing  blanket  partial 
abandonment  and  pregranted 
abandonment  of  such  sales,  for  the 
period  ending  March  31. 1988,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection.  TXG 
states  that  the  authority  requested  in  its 
application  is  consistent  with  the 
Commission's  holding  in  Entrade 
Corporation,  et  al,  Docket  Nos.  CI87- 
87-000,  et  al.,  order  issued  March  31, 
1987. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4. 
1987.  file  with  the  Federal  Energy 
Re^ilatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  wiil  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  AppUcant  to  appear  or 
to  be  represented  at  the  hearing. 
Kennetk  F.  Plumb, 
Secretary. 
[FR  Doc.  87-9124  Filed  4-22-87;  a'45  am] 

BtLUNQ  OOOE  S717-0t-M 


[Docket  Na  RP87-45-001] 

Transcontinental  Gas  Pipe  Une  Corp4 
Tartff  FHIng 

April  20. 1987. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
April  15. 1987  tendered  for  filing  in 
accordance  with  Ordering  Paragraph 
(B)(3)  of  the  Commission's  order  issued 
March  31. 1987  in  Docket  No.  RP87-45- 
000.  Substitute  Original  Sheet  Nos.  250- 
E  and  250-F  to  Transco's  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
The  proposed  effective  date  is  April  1, 
1987. 

Transco  states  the  purpose  of  this 
revised  filing  is  to  clarify  Transco's 
flexible  PGA  provisions  by  stating  that 
the  calculation  of  the  interim  adjustment 
will  be  consistent  with  the  calculation  of 
Transco's  semiannual  PGA  as  set  forth 
in  section  22.5  of  the  General  Terms  and 
Conditions  and  to  limit  flexible  PGA 
adjustment  increases  to  the  ceiling  level 
approved  in.  the  last  fully  supported 
PGA. 

Transco  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NW..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  27. 1987.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU. 

Acting  Secretary. 

[FR  Doc  67-6205  Piled  4-22-87;  8:45  am] 

BiujNQ  CODE  cnr-ot-ii 


[Docket  Na  CP87-20(M)00] 

United  Ga«  Pipe  Line  Co^  AppHcatton 

April  10, 1987. 

Take  notice  that  on  February  10. 1987, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  147a  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP87-2O0-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  service  and 
facilities  utilized  in  the  sale  of  natural 
gas  to  five  industrial  customers,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

By  this  appUcation,  United  specifically 
requests  Commission  permission  to 
abandon  sales  and  facilities  to  the 
following: 


Customer  nanw 


Cannel  and  Twin*  Company 

Champion  International  Corporation . 
"•^'•tia  Sugar  Cooporath^a,  Inc.  — ... 

Toaa  GuH  Sulphw  Corrpwiy 

Valantne  Sugais.  kic 


Conrad 

expiration 


01/0U85 
01/01/87 
01/01/87 
12/01/77 
08/04/86 


United  states  that  such  customers 
have  not  accepted  deliveries  of  gas  from 
United  in  over  four  years  and  that  such 
service  should  be  abandoned.  United 
further  states  that  facilities  serving  these 
customers  are  not  in  use  and  no  future 
use  is  foreseen,  therefore  they  should 
also  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  1, 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  RegulaUons 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
Protestants  parties  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Conmiission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  United  to  appear  or  be 
represented  at  the  hearing. 
Keuieth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-fl203  Filed  4-22-87:  8:45  am) 

BILUNQ  CODE  tTIT-OI-M 


[Dockvt  No.  CIS7-429-000] 
Vesta  Energy  Co^  Application 

April  20, 1987. 

Take  notice  that  on  April  6, 1987, 
Vesta  Energy  Company  (Vesta).  2414 
Fourth  National  Bank  Building,  15  West 
Sixth  Street,  Tulsa,  Oklahoma  74119, 
filed  in  this  proceeding  an  application 
pursuant  to  section  4  and  7  of  the 
Natural  Gas  Act  (NGA)  and  Parts  154 
and  157  of  the  Commission's  regulations. 
The  application  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  special  sale  program 
called  Vesta  Energy  Trading  (VET).  The 
certificate  would  (1)  authorize  the  sale 
of  natural  gas  for  resale  in  interstate 
commerce,  (2)  permit  Hmited-term, 
partial  abandonment  of  certain  natural 
gas  sales  and  (3)  confer  pre-granted 
abandonment  authorization  for  sales  of 
natural  gas  made  pursuant  to  the 
requested  certificate  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  proposes  to  purchase  and 
resell  on  a  spot  basis  natural  gas 
qualifying  for  the  sections  102, 103. 104, 
106  and  107  or  108  rates  under  the 
NGPA.  Applicant  or  the  participating 
producer  will  seek  temporary  releases  of 
gas  from  the  purchasers  to  whom  it  is 
committed  in  order  to  meet  market 
demand  for  spot  sales.  Releasing 


purchasers  will  be  absolved  from  take- 
or-pay  liability  for  any  volumes  of  gas 
released  and  sold  under  the  program. 
Arrangements  for  transporting  the 
released  gas  will  be  made  of  a  case-by- 
case  basis. 

Applicant  states  that  the  approval  of 
the  VET  Program  will  further  the 
Commission's  objectives  by  (1) 
encouraging  the  recapture  of  lost  natural 
gas  markets  and  the  development  of 
new  gas  markets  and  reserves;  (2) 
preventing  the  loss  of  existing  gas 
markets:  (3)  prompting  gas-against-gas 
competition  to  the  benefit  of  aU  gas 
consumers;  and  (4)  assuring  that  gas 
sold  under  the  VET  Program  is  equally 
accessible  to  all  pipelines  and  potential 
customers. 

AppUcant  requests  that  the 
Commission  authorize  the  VET  Program 
for  a  term  ending  one  year  from  the  date 
of  authorization. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should,  on  or  before  May  4. 
1987,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  paticipate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  othewise  advised,  it  will  be 
imnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Pluntb, 
Secretory. 
(FR  Doc.  87-9204  Filed  4-22-87;  8:45  am] 

BILUNQ  COOC  *717-0t-M 


[Dockat  Na  CI87-380-000] 

Wetter  Oil  A  Gas  Corp^  Application  for 
Limited-Term  Abandonment  With 
Limited-Term  Pregranted 
Abandonment 

April  16,  1967. 

Take  notice  that  on  March  17, 1987,  as 
supplemented  on  April  1, 1987,  Walter 
Oil  *  Gas  Corporation  (Walter)  filed, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  (NGA).  and  (  2.77  and  Parts  154  and 
157  of  the  regulations  an  application  for 
an  order  granting  to  Walter  limited-term 
abandonment  with  pregranted 
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abandonment  applicable  to  all  volumes 
producible  by  Walter,  but  which  are 
completely  or  substantially  shut-in. 
Walter  requests  expedited  processing  of 
the  application  pursuant  to  18  CFR 
52.77. 

Walter  states  that  the  application  will 
permit  it  to  sell  on  the  spot  market  gas 
subject  to  the  Commission's  NGA 
jurisdiction  for  a  term  not  to  exceed 
three  years.  Further,  Walter  states  that 
it  will  enter  into  negotiations  with  the 
current  purchaser  in  order  to  effect  a 
mutually  agreeable  release  of  the 
subject  volumes.  In  addition,  Walter 
states  that  the  application  does  not 
request  sales  authority  because  the 
released  volumes  will  be  sold  pursuant 
to  Walter's  small  producer  certificate  in 
Docket  No.  CS85-58-000. 

Walter  states  that  the  requested 
authority  is  required  by  the  public 
convenience  and  necessity  because  it: 
(1)  Will  allow  completely  or 
substantially  shut-in  lower-priced  gas  to 
become  available  for  sale  to  able  and 
willing  purchasers;  (2)  will  allow  ciurent 
pipeline  purchasers  to  release 
unmarketable  gas  for  a  limited  term 
under  mutually  agreeable  conditions; 
and  (3)  will  enable  Walter  to  maintain 
and  increase  cash  flow  so  that  greater 
volumes  would  become  available  to  the 
consuming  public  at  competitive  prices. 

Walter  submits  that  the  limited-term 
authority  requested  herein,  if  granted, 
will  enable  Walter  to  sell  for  resale  in 
interstate  commerce,  on  a  self- 
implementing  basis,  completely  or 
substantially  shut-in  volumes  of  natural 
gas  subject  to  the  Commission's  Natural 
Gas  Act  jurisidction,  i.e.,  gas  subject  to 
the  provisions  of  NGPA  sections  104, 
106, 109  and  102(d). 

In  support  of  its  application  Walter 
provides  the  following  list  of  properties, 
current  purchasers,  and  jurisdictional 
sales  volumes  which  may  become 
subject  to  an  order  issued  in  this 
proceeding  if  the  purchasers  agree  to 
release  the  volumes  to  Walter  on 
mutually  agreeable  terms: 

(1)  Vermilion  Block  62,  Offshore 
Louisiana:  purchaser  =  Transcontinental 
Gas  Pipeline  Co.  (6,000  MMBtu/d); 

(2)  West  Cameron  Blocks  265  &  266, 
Offshore  Louisiana:  purchaser = Peoples 
Service  Gas,  Inc.  (6,000  MMBtu/d);  and 

(3)  Vermilion  Block  164,  Offshore 
Louisiana:  purchaser=Texas  Eastern 
Transmission  Co.  (1,000  MMBtu/d). 

Walter  states  that  the  gas  from  West 
Cameron  Blocks  265  and  266  currently 
are  subject  to  an  LTA  order  granted  in 
ANR  Pipeline  Company,  at  aJ.  38  FERC 
1161,046  (1987).  Walter  also  states  that 
volumes  from  Vermilion  Block  164  in 
excess  of  the  amount  Texas  Eastern 
Transmission  Company  purchases  from 


Walter  are  subject  to  a  pending  LTA- 
type  appUcation  by  Walter  in  Docket 
No.  CI87-346-000. 

Walter  requests  that  since  it  is  a  small 
producer  the  Commission  waive  any 
and  all  reporting  requirements  as  set 
forth  in  Pennzoil  34  FERC  ^61,318  (1985). 
and  Walter  also  requests  a  waiver  of 
any  and  all  otherwise  applicable  orders, 
rules,  regulations,  and  reporting 
requirements  now  effective  or 
hereinafter  promulgated  by  the 
Commission  to  the  extent  such  orders, 
rules,  regulations,  or  reporting 
requirements  are  or  may  be  inconsistent 
with  the  authority  sought  herein. 

The  circumstances  presented  in  the 
application  meet  the  criteria  for 
consideration  on  a  expedited  basis, 
pursuant  to  S  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436 
and  436-A,  issued  October  9,  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM87-1-000,  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Accordingly,  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
reqmrements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  87-9134  Filed  4-22-87;  8:45  am] 

BILLIHG  COOC  e717-01-«i 

[Docket  No.  CI87-373-000] 

WIG  Exploration,  Inc.;  Application  for 
Abandonment 

April  17. 1987. 

Take  notice  that  on  March  13, 1987, 
WTG  Exploration,  Inc.  (Applicant),  3100 
North  "A",  Building  E.  Suite  202, 
Midland,  Texas  79705,  filed  an 
application  pursuant  to  Section  2.77  of 
the  Conunission's  rules  to  abandon  sales 


made  to  Northern  Natural  Gas 
Company,  Division  of  Enron  Corp. 
(Northern)  from  the  Ozona  (Canyon) 
Field,  Crockett  County,  Texas,  made 
pursuant  to  two  contracts  dated 
September  11, 1964,  and  covered  under 
Applicant's  small  producer  certificate  in 
Docket  No.  CS83-65-000. 

Applicant  states  that  gas  delivered 
from  five  wells  into  the  Ozona  Gas 
Processing  Plant  gathering  system 
operated  by  SPG  Exploration 
Corporation,  and  that  processing  is 
performed  under  the  terms  of  separate 
processing  agreements  which  run 
concurrently  with  the  term  of  the  two 
basic  residue  gas  piu'chase  contracts. 
The  term  of  the  residue  gas  purchase 
contracts  is  for  twenty  years  from 
September  11, 1964,  and  thereafter  so 
long  as  gas-well  gas  can  be  produced  in 
commercial  quantities.  Applicant  states 
that  it  purchased  the  majority  working 
interest  in  the  subject  leases  effective 
January  1, 1988,  from  Texas  American 
Oil  Corporation,  et  al.  The  five  wells 
have  a  deliverability  of  650  MCFPD. 
Applicant  states  that  in  1986,  the  wells 
produced  36,080  MCF,  or  approximately 
15  percent  of  deliverability.  Applicant 
states  that  for  several  months  the  wells 
physically  allowed  production  for  less 
than  one  day  during  the  month. 
Applicant  further  states  that  the  low 
residue  price  coupled  with  the  gathering, 
treating,  and  compression  charges 
specified  in  the  processing  agreements 
does  not  allow  for  gas  to  be  produced 
commercially,  and  that  the  plant 
operating  system  is  considered  high 
pressure.  Applicant  states  that  lease 
compression  is  not  economically 
feasible  due  to  the  failure  of  Northern  to 
take  gas  on  a  consistent  basis  from  the 
plant  outlet.  Applicant  states  that 
calculations  indicate  significant  reserves 
(estimated  2.5  BCF)  could  be  produced 
with  the  aid  of  compression,  and  to 
justify  compression,  a  continuous 
market  is  required.  Applicant  states  that 
this  would  also  improve  the  commercial 
status  of  the  leases.  Applicant  further 
states  that  a  release  for  the  two  residue 
gas  contracts  has  been  sent  to  Northern 
and  that  discussions  have  also  been 
held  on  ways  to  improve  lease 
economics.  Northern  cannot  commit  to 
increased  takes  for  these  leases, 
according  to  Applicant,  due  to  ratability 
rules  established  by  the  Texas  Railroad 
Commission;  abandonment  has  been 
discussed  with  Northern  as  a  method  to 
provide  the  fiexibilily  in  marketing  to 
make  the  leases  commercial. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 
1987,  file  with  the  Federal  Energy 


Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  87-9133  Filed  4-22-87;  8:45  amj 
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[Docket  No.  CI62-1251-006  et  aL] 


,et 


Sun  Exploration  &  Production  Co^ 
aL;  Notice  of  Applications  for 
Certificates,  Abandonments  of  Service 
and  Petitions  to  Amend  Certificates  > 

(April  15. 1987). 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


■  Thi8  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


applications  should  on  or  before  May  1, 
1987.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Docket  t4a  and  dale  lied 


0162-1251-006.  0,  Apr.  2.  1987  _ 

CI75-42»-001.  D,  Apr.  2.  1987  ..._ 
CI62-12S1-007,  D.  Apr.  2.  1987  _ 


CI66-47t>-010,  D.  Apr  2.  1987 ...... 

072-626-000,  D.  Apr.  30.  1987.... 

CI78-691-001.  D,  Apr.  2.  1987  ..... 

087-271-001,  D,  Apr.  2.  1967 

066-639-000,  D,  Apr.  i  1987  ._.. 

0164-1062-000,  D,  Apr.  2,  196' ... 
087-418-000      (075-286).      B. 
Mar.  31,  1987. 

087-419-000.  B,  Urn  26,  1987._ 

087-400-000,  B.  Urn.  27.  1987... 

Ciei-1066-002.  C,  Mw  27,  1967.. 

087-396-000,  B,  Mar.  27,  19e7__ 

077-797-004,  Mar.  30,  1987 

087-402-000  (G-16760).  B.  M». 
30,  1987. 

0187-417-000.  B.  Mar.  31,  1987  .„ 

G-12972-002.  D,  Mar  23,  1967.... 
087-390-000.  B,  Mar  24,  19e7._. 

G-4452-002.  0.  Mar  26.  1987 

CI87-393-000.  F,  Mw  26.  19e7.._ 


G11630-001.  0,  Apr  2,  1967  Apr. 
2,  1967 

0-2602-002.  0,  Apr  2.  1967 

087-388-000      (077-563).      D, 
Fall.  27,  1987. 


Applcant 


Sun  Ejiploralion  ft  Production  Co..  P.O.  Box  2880. 
DaHas.  Tanas  75221-2880. 

do 

— do '. 


..do_ 


Tannaco  Ot  Conipany,  P.O.  Box  2511.  Houston, 

Texas  77001. 
do „ 


..do- 


..do.. 


PlaMps  Patrotaum  Company,  990-0  Pla2a  Office 
BMa,  BarHsSMile,  Okla.  74004. 

Coquina  Ot  Corporation,  P.O  Drawer  2960,  Mid- 
land, Texas  79702. 

Tetas  Production  Conipany,  6023  Verdoma,  Hous- 
ton, Taxa*  77092 

Onando-SOl  PartnersNp,  P.O.  Box  4480,  Houston. 
Texas  77210 

fatccm  Smboerd  Inc..  LTV  Camar.  Suits  1400,  2001 
Ross  Avenue,  DsHas,  Texas  7S201-2916. 

Chevron  U.SA.  Inc.  P.O.  Box  7309,  San  Frwnsco, 
Can.  94120-7309. 

ARCO  0*  and  Gas  Company.  DIviaion  of  Atlantic 
RichftsW  Company,  PO.  Box  2819.  DaHas,  Texas 
75221. 

Scarth  01  4  Gas  Co-  901  South  Pok.  Amanllo, 
Texas  79101. 

Sun  Exptorslion  S  Production  Co 

Hamon  Oparanng  Company.  Republic  Bank  Tower. 

325  Nofth  Si   Paii  Suite  3900,  OaSas.  Taxaa 

75201-3902. 
Amoco  Production  Company.  P.O.  Box  3002,  Hous- 

lon,  Texas  77253 
Cabol  Petroleum  Corporation,  550  Westiaka  Park 

Blvd.  Suita  900,  Houston,  Texas  77079. 

Maraltton  Ol  Company,  P.O.  Box  3128,  Houston, 
Texaa  77253. 


She!  Mestam  E  t  P  Inc.  P.O.  Box  464,  Houatoa 
Texas  77210. 


PKCtiasar  and  kxallon 


Aikanaas  Louisiana  Gas  Co..  Kirila  Field.  Haskal 

Couity,  Oklahoma. 
— do 


Aikanaat  Loumana  Gas  Company,  Red  Oek  FieU. 

Pittsburg  County.  OMahoma. 

do...- _ 

Northern  Natinl  Gas  Compwiy.  Divlston  of  Enron 

Corp..    South    Eurece    San    Andres    FwU,    Lea 

County.  New  Mexico. 
ANR   Poekna  Company,   Seikng  NE   FieM.   Maior 

County,  Oklahoma. 
Cotorado  Inter  stale  Gas  Company,  Panoma  FiaU. 

Haskell  County.  lUnsas. 
Northwest  Central  Pipefrw  Corporation.  Waityjka. 

N.E.  FieM,  Woods  County,  Oklahoma. 

Tennaisaa  Gas  Pipalna  Company,  a  Division  ol 

Tanrieco  mc .  Vennikon  Bk>ck  39,  RoSover  Fiekl 

Vermilion  Pansh.  Loumana. 
El  Paso  Natural  Gas  Company.  Avalon  FmU.  Eddy 

County.  New  Mexico 
Texaa  Eastern  Gas  Pipeline  Company,  Call  Fiekl. 

Newton  Covity.  Texas. 
Transcontinental    Gas    Pipe    Una    Corp.,    Eugene 

Island  Block  12S.  Ottshore  Louisiana. 
Transweastem    Pipeline    Company,    Purdum    UnM, 

Ijpacomb  County,  Texas. 
Mountavi    Fuel    Resources,    Inc.,    Whitney    Field, 

Uintah  County,  Wyoming. 
United  Gas  P^  Uns  Company.   Normanna  and 

South  Tuleta,  Wilcox  Fiek).  Bee  County.  Texas. 

Panhandle  Eastern  Pipe  Una  Compeny.  Skaggs  il 
Wei.  Sec  7-1N-18ECM.  Texas  County,  Oklaho- 
ma. 

Michigan  Wisconsin  Pipeine  Company.  Lavema 
FwM,  Harper  County,  Oklahoma. 

Transwsestam  Pipeline  Company,  Javakna  Basm, 
Lea  County,  New  Umaco 

Mississippi  River  Transmission  Co.,  Woodtend  FaU, 

Hsrrsnn  County.  Texas. 
Tennessee    Gas     P«ieine    Company.     Engleman 

laeses.    San    Salvador    Fwkl    Hktalgo    County, 

Taxes. 
Nahnl  Gas  PipeSos  Company  ot  America.  Rooke. 

Ptymouth  and  PorHKa  FwWs,  Swi  Patncio  and 

Rehigio  Counties,  Texas. 

do ._ 

Western  Qaa  Marstata  Company,  Amekipa  Ridge 

FieM,  Lea  County,  Ntm  Mexica 


Pnoeper  1,000n> 


(■)•- 


(■•)•■ 
(■•). 
('•)■ 
('•)■ 


("».• 
(••).. 
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Ooctat  Noi  wd  data  Had 


Apptoni 


ntoi  par  1.000R  * 


087-420-000         (G1S562XC37B- 
916)(a7»-«13MCI79- 
654KCtsa- 1 4MC«0- 1  SMCtU- 
318-000).  a  Apr.  2.  1987. 

0-^3894-027  O.  >^.  a^  1987 


6-123S2-000.  0.  Apr.  6.  1987. 


Amarada  Haaa  Corporation.  P.a  Btm  2040,  Tuln. 
OtWiMma  74102. 


AROO  Ol  and  Qaa  Cornpany.  nfann  of  ManMc 
RicMakt  Cornpany,  P.O.  2819,  DaKaa,  Taxaa 
79101. 


061-1284-001.  D.  Apr.  8,  1987 ._. 

0)87-421-000  (CI71-357).  B.  Apr. 

2.  1987. 
0187-422-000     (CM8-1201).     B. 

Apr.  2.  1987. 
0)87-423-000  (0)6»<344X  B.  Apr. 

2.  1987. 
087-424-000  (CI83-1S9),  8,  Apr. 

2,  1987. 

087-425-000  (G-10803),  B.  *^. 

2.  1987. 
0187-426-000  (075-521).  8.  Apr. 

2.  1987. 
087-427-000  (069-664),  &  Apr. 

2.  1987. 
087-428-000  (075-590).  B,  Apr. 

2.  1987. 
087-430-000      (OS66-107),      B, 

Apr.  7,  1987. 
0187-436-000  (079-388).  B,  Apr. 

6,  1987. 
CI87-437-000  (079-366),  B.  Apr. 

5,  1987. 

O87-43S-000  (079-387),  B,  Upt. 

6.  1987. 

087-439-000  (079-391).  B,  Apr. 
6,  1987. 


-Jjo.. 


Tanrtaco  0(  Oomftnf.  P.O.  Box 

Texas  77001. 
...-.do 


J2S11, 


-do.. 


untad  Gas  npa  Una  Comptri).  Varioua  gas  pro- 
ductna  Mdi.  to«  OntfWM  and  OtWioM,  Lous»- 


Md  LouisiMia  Oaa  Company,  Vtasn  Field.  Oridml 

Parish,  Louoiana. 

Texas  Gas  Transmtssion  Ooiporation.  Waat  Lisbon 

FMd.  CWbome  PaiWi.  luxnlana. 
Misnsas    Loiisiana   Gaa   Company,    Vixen   RaM. 

Caldwal  PartsM^xisima. 
AiMa  Raeoivces  Company,  Bmarm  Field.  Sebaa- 

Man  Coisity,  Arlonsas. 
Arida  Raeoucas  Company.  Ringwood  Fietd,  Major 

Counly,  OMahoma. 
Northaaeat  Central  PIpetne  Corporation.  Waynoka. 

N.E.  Fisid,  Woods  County.  Oklahoma. 
Northern  Natural  Gas  Company.  Division  o)  Enron 

Corporation.     McKmney     Field.     Oarli    Cowity, 


-jdo- 


_do.. 


_do- 


__do 


Hamon  OpsrstinQ  Conpany,  Rsputtc  Bwit  Tow, 

325  North  SI  Paul.  Suite  3900. 
Multstate  01  Propertiea.  P.O.  Box  2S11,  Houston, 

Texas  77001. 

— do  — —- ii  I  — — 


_do.. 


-do. 


Colarado  tntentala  Gas  Company,  Adama  Ranch 

Raid,  Meade  Counly,  Kansas. 
Northweat  Carttii  P^i^bie  Coiporatioa  Kanak  FieW. 

Reward  County.  Kansaa 
ANR  PIpeAne  Company.  N.W.  Avanl  Reld.  Woods 

CouKy,  Oklahoma. 
ANR    Pipeline    Company.    Putnam    Field,    Denvey 

County.  Oklahoma. 
Natural  Qaa  npa  Lme  Company  of  America,  Indian 

Beam,  Eddr  County  Na«  Mexloo. 
Nodtwest  Central  Pipeline  Corporation,  Qroendycke 

FieU,  BaitMr  County.  Kansas. 
ANR    Pipeliie   Company.    Norm   Woodward   FieU, 

Woodward  County,  Oklahoma. 
Panhandle  Eastern  Pipe  Lme  Co.,  N.W.  Avard  HeM. 

Woods  County.  Oklahoma. 
Northern  Natural  Gas  Company.  OMston  d  Enron 

Corporalntv     Qooch     FieU.     Slevsna     County. 

Kansas. 


(«)- 

(••).- 
("). 

r)- 
r».. 
(■•).- 

("0- 

(")- 
(■■).. 
('•)- 
(")•■ 
(")- 
(■')- 
(").. 
(")- 


iRaaourcea 


(rom  Its  contract  dated  4-19-7B. 


'  Sun  SOW  its  interest  n  Property  No.  882040.  Slater  Unit.  No.  693S«4.  Stater  A-1  (ORR1).  and  No.  814622.  Burge  Unit  «p  Samaon  naeourcea  Confiany. 

•  Sun  sokl  ds  ntarest  n  Property  Na  875479.  Rolibsrs  Csva  #1  to  Semeon  Resources  Company. 

•  Sun  soM  Its  mtarest  rt  Property  No.  818822.  Emaat  L  Cook  to  Kakar  Francis  Oi  Ca 

<  Sun  soM  its  ntarest  w\  Property  No.  762364.  Lou  Worttwm  to  Anadarko  Producaon  Company. 
•By  Aasonmant  o<  oertam  dedk»ted  leases  to  PrsntKa.  Napiar  A  Greaa  Inc,  Tennsco  no  longer  has  an  Interest  In  the  acreage  de<»cated 

•  Cetlain  dedicated  Isaios  have  been  pkigged  and  at>andoned. 

'  By  *ssignmsn>  o*  oertam  dedgatod  leases  to  HaroW  E  Bivka  Tenrieoo  no  longer  has  an  Interest  tn  the  acreage  dedk»ted  from  Ks  contract  dated  12-31-65. 

•  By  Assignment  ot  certain  dedicated  leases  to  Harold  E-  BurVe,  Tenneco  no  kxiger  has  sn  interast  m  the  screage  dedicated  from  its  LOitisct  dated  9-1-77. 

•  Phillpa  Petroleum  Company  has  aaaignad  ai  ts  msrast  to  Unoi  Exptor^ion  Psrtners,  Ud.  This  chwigs  n  ownership  occurred  by  esaignmeni  ehortkw  2-1-87.  anaoiAed  on  2-23-87. 
■°  Depletion  ol  economicelly  accasstite  reserves. 

<  >  All  wens  In  Cal  AeM  were  pkjgged  by  Febnjary  1964.  There  haa  bean  no  productton  troni  the  fleU  sinca  that  time.  Tetas  Production  woiJd  Hia  to  market  any  ft*a«  gaa  produdtan  trora 
these  lands  and  cannol  do  so  umjer  the  currant  agreement 

"  By  Latter  Agreement  dated  3-10-87.  Applicwt  and  Transco  agreed  to  the  sale  and  purchase  of  gas  from  OCS-0442  Wsl  No.  JC-17  tocaled  on  sak)  Btock  12a 

"Putdum  Unit  iMalsias  plugged  and  Abandoned  mOaoambar.  197t. 

■*  Appkcant  ia  fitng  under  Agreement  dated  12-8-86.  wisch  adda  naw  deanery  poans. 

"  ARCO  no  kxiger  hoMs  sn  Interest  in  the  acreage  and  ai  acrei«a  covered  mler  Rata  Schadula  No.  510  soU  to  Petaus  01  Company  sfladKa  5-1-88. 

"  UneconormcaT 

' '  Expiration  of  Leasee. 
AH  iNieHa  on  property  nave  been  pkjgges  and  abandoned,  no  kirwer  d^ntopmenl  arrUdpeted. 

■•  The  Huffmen  Gas  Unit  and  the  Slatar  Gaa  Urst  have  been  abandoned  tor  severe  ye«s  and  have  no  future  potential  In  Lhe  mtarvals  dedk^ted  under  the  subject  contract 

••  Coatoa  Energy  Tnist  tranalened.  asagned  and  convey  laHo  Cabot  Pakolaiaa  Caipuiaaon  the  OH,  Qaa  and  Mineral  Uasea  aMedwe  4-l-«4. 

* '  Acreage  assigned  to  rjeuiuo  L  McLeod  Inc: 

"  Amerada  Hess  Corporatnn  requests  authonzatnn  to  abandon  salaa  of  am  from  sawarsi  contracts  tona  Msrsats  In  vsilcus  gas  purctiastig  IWds,  both  onthere  and  offshore,  Louisiana, 
and  offshore  Texas,  to  United  Gas  Pipe  Line  Company  In  addHioa  Amarada  Hms  raquests  a  blanket  oarMcatton  ot  pubic  convenience  and  aaceeaiy.  with  pra-granted  abandonment  tor  the 
sale  tor  resale  ri  interstate  commerce  ot  the  gaa  authorized  to  be  abendoned. 

In  support  ot  the  application  Amerada  Heaa  slalee  that  the  gas  Is  NGPA  sectton  104  Blennkjm,  104-Poat  1974.  and  102(d)  gaa  Snca  1983.  United  hes  reduced  Ns  takes  to  lavita  lar  bAiw 
annual  minimum  contractual  requirements.  The  gas  was  releasod  and  tiM  oonbada  ware  canoeiad  by  a  aettiemert  agraeiiient  between  the  paMee  sMectrve  February  17.  1987.  Amereds  Hess 
intends  lo  sell  its  gas  to  other  purchasers.  Such  salaa  mil  permit  previously  thut«  gas  to  be  aoU  Md  wH  ivduca  Unilsd^  tato-cr-pay  obbgaiona.  dsivarabOty  surplus,  and  i*  tower  UnHed'a 
gas  acquisition  costs. 

Amerada  Hess  requests  waiver  of  the  requirerrient  that  II  Ma  rat*  achediies.  changes  In  rata  schedules,  or  aftUavits  to  contonn  to  Paita  154  and  271  ot  Commiaskxi's  Rsgulationi. 

"  By  Asslgnroent  eHective  1-1-87  ARCO  assigned  Its  Inks  sat  in  obtain  acreage  to  Samson  Resources  Cornpsny. 

•<  By  Assignment  effective  12-1-86  ARCO  esngned  its  mtsrsal  In  OsrtMn  acreage  to  C.L  Morris,  kw. 

■*  By  Assignment  effective  1-1-87  ARCO  assigned  Its  intarect  in  certain  acreage  to  Samson  Resources  Company. 

■•  By  Assignment  ot  certakt  dedtoalad  leasee  to  Kaiaar-^anc«  Oil  Company,  Tanneoo  no  longer  has  an  fe^sreal  kt  tie  acraega  deilcatsd  bom  Is  oortract  dated  10-6-70. 

*'  Depleted,  all  wells  plugged  and  atiandoned 

•*  By  Aasignment  of  certain  dedicated  leases  to  HaroW  E  Burke,  Tenneco  no  longer  has  an  interest  in  ttie  acreage  dedk:ated  to  Its  contract  dated  2-1-68. 

**  By  Aasignment   of   certain   dedicated   leases   to   Beresco   Properties.    Inc..   Tenneco   no   kxiger   has   an   interest   in   the   acreage  dedicated   from   Its   contract   dated   7-6-62. 

•°By   Assignment   ol   certain   dedKated   leases  to   Bereeco   Picparties   Inc..   Tenneco   no   kxigar   has   an   ktlerast  kt  ttw   acreage  dedKated   from   Its   contract   dated  6-1-77. 

>■  By   Assignment  of   certain  dedKated   leases   to   Beresco   Properties.   Inc .   Termeoo  no  tonger   has  an   kitarest  ki   the  acreage  dedk^ted  from   its  contract  dated  2-13-75. 

"  By  Assignment  of  certain  dedicated  leeses  to  HaroM  E.  Burke,  Termeoo  no  kxigar  hes  sn  IncaresI  ki  Ifis  acreage  dsdksled  torn  Its  cor«ct  datod  2-28-60. 

'*By  Assnnment  ol  certain  dedKated  leases  to  Prentice,  Naptar  &  Greerv  Irx:..  Tenneco  no  kjnger  haa  an  kilaraat  ki  ttia  acraage  dedcated  from  Hs  contract  dated  3-4-75. 

**  Depleled  reserves,  all  wells  piugges  and  abandoned. 

■■  By  Aasignment  ettactive  12-1-86.  Appkcant  assigned  all  kiterestt  to  Citation  1987  Investment  Lknited  Partnership. 

'■By  Aaaqnment  ol  certain  dedicated  ieeaes  to  Graves  Orillng  Company,   MuMstate  no  tonger  has  an  Interest  ki  the  acreage  dedk:ated  from  Its  contract  dated  3-1(MI7. 

"  By  Aasignment  of  certain  dedKated  leases  to  HaroM  E.  Suke.  Multiatsla  no  tonger  has  an  ntarest  n  the  acreage  dedk:ated  from  Us  contact  dated  1-7-75. 

*■  By  Assignment  of  certan  dedicated  leases  to  Hwoid  E.  Burke.  Muiestala  no  tonger  haa  an  niareal  ki  the  acreage  dedcalad  Irom  its  contact  dated  7-10-78. 

"By  Aasignment  at  certan  dedKated  leaaes  to  Beresco  Propertiea  tot,   liUtistala  no  tonger  has  an  tolareet  to  the  acreage  dadiclad  from  Its  contract  dated   12-27-65. 

Filing  Code:  A— Initial  Sarvtoe,  B— Abandonment  C— Amendment  la  add  acreage.  D— Amandmen  to  delete  acreage,  E— Total  Succeaston,  F— Partial  Succassioo. 

IFR  Doc.  87-8873  Filed  4-22-87;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requtawnent  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  16. 1987. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3507). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW..  Suite  140.  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  ].  Timonthy  Sprehe, 
ORice  of  Management  and  Budget, 
Room  3235  NEOB,  Washington,  DC 
20503,  (202)  395^1814. 

OMB  No.:  3060-0238 

Title:  Section  74.703.  Interference 

Action:  Extension 

Respondents:  Licensees  of  low  power 
TV  or  TV  translator  stations 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden;  50  Responses; 
50  Hours 

Needs  and  Uses:  Section  74.703  requires 
licensees  of  low  power  TV  or  TV 
translator  stations  causing 
interference  to  other  stations  to 
submit  a  report  to  the  FCC  detailing 
the  natxire  of  interference,  source  of 
interfering  signals,  and  remedial  steps 
taken  to  eliminate  the  interference. 
This  report  is  to  be  submitted  after 
operation  of  the  station  has  resumed. 
The  data  is  used  by  FCC  staff  to 
determine  that  the  licensee  has 
eliminated  all  interference  caused  by 
operation  of  their  station  to  other 
stations. 

WilUam  J.  Tricarico, 
Secretary. 

[FR  Doc  87-0168  Filed  +-22-87;  8:45  am] 
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Applications  for  Consolidated  Hearing; 
Thaddeus  Bishop  etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


^Vt^KUt 


A.  T>iadi>eii(  Bahop 

B.  Ann*  C.  Ronay  and  JwnM  H.  Ronay, 
A  Gsnan)  PwVtarsrap 

C  N«w  Geor^a  Broadcasang.  Ud. 

D  Wallon  Tetevmon  Parmara.  mc 

E.  Monroa  Tolavmon.  Inc 

F  Vermca  Boozar 

G  Ovarwaw  Commuracaiiona,  IM. 


H.  Wallon  WcxK)  Comnwucaliora. 


CXy/tiaia 


Monre«.QA_ 
do 


-do- 


— do— 


..do.. 


_do- 


FlaNa 


BPCT-M1?18KF_ 
BPCT-e612163L._ 


BPCT-e612164L.. 

BPCT-eeiziesL- 

BPCT-e812166L_ 
BPCT-861218T1_ 
BPCT-8ei2l«8L_ 
BPCT-M1216IM.. 


MMdockal 
Na 


S7-a2 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consohdated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Itauahaadbtg 

AppRcanKa) 

I.SitaAvaiabWy. 

Fa 

9    Ak  Ucnr^ 

KBIiSJFCiM. 

a    Cmr^tmnti^ 

A3C.DE.F  GK 

4    UnmaM                            

A.B.C  DJE-F  G>1 

3.  If  there  is  any  non-standardized 
l88ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  appUes  are  set  forth  in  an 


Appendix  to  this  Notice.  A  copy  of  and 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet  NW.,  Washington,  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  N.W.. 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  |.  Stoword. 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc  87-8170  Filed  4-22-87;  8:45  am] 
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Applications  for  Consolidated  Hearing; 
Thaddeus  Bishop  etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Appilcwl 


A.  Thaddaua  Bishop 

B.  Dwmal  32  Broadcaiang  Company 

C  Maili  L  Wodfcngar 

D  MM<k)ntlnani  ConvnuMcaUona,  Inc 

E.  Jay  Hawk  Broadcaaling 

f  CMTV.  Ltd 

Q.  Victory  Uadtai  tne 

K  Kanaas  City  Stiywava.  me 

I  MBG  Broadcaating  Company 

J.  TV.  32.  kie 

K.Ch«<nal3Zlne.. 


L  Hart  and  Davit  Broadcaaling.  kic- 

M.  HoH  Lknitod  Pirtnf  tfiy _- —, 

N.  Kanaaa  CKy  Tatavtaun.  Lid 


Oty/ttata 


Kanaai  cay.  UO- 

— do 


-do- 


-do- 


_do_ 


-do- 


_do- 


_do_ 


-A).. 


_do^ 


..do- 


-do_ 


_«to_ 


-do- 


na No 


B«rr.«61017KE. 
BPCT-eei215KS.. 
BPCT-eei215KU.. 
BPCT-8ei2162K_ 
BPCT-«ei21«3K„ 
BPCT-e612164K. 
BPCT-e61216K1  . 
BPCT-eei218»C2.. 
BPCT.«ei2ieK3_ 
BPCT-M1216K4.. 
BPCT-861216K5. 
BPCT-861216Ke_ 
BPCT-eei21«K7_ 
BPCT-W1216KS. 


MMdDCkat 

No. 


e7.«3 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  apphcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  appUcant's 
name,  above,  is  used  below  to  signify 


whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Itauahaaifng 

Applicartltl 

1.  Oly  Covaraga— TV     

2.  Air  Hazarr) __ 

3.  Mtmmuti  Saparalnna 

4.  Comparabva 

S   LHIifnMa 

D.K. 

A.B.C.D,E.F.aHJJJ<  1  M.N. 

A.E 

A.B.C.D.E.F.aKU.K.U»Ut 

A.B.C  0  E  F  G  H  U  KJJOi 

3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  text 
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of  the  issue  and  the  applicant{8)  to 
which  it  apphes  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 


Stephen  F.  Sewell, 

Assktant  Chief.  Video  Services  Division, 

Mass  Media  Ekireau. 

(FR  Doc.  87-0171  Filed  4-22-87;  8:45  am] 
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Apptlcations  for  Consolidated  Hearing; 
Vera  L  Dunn  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppiCMII 

Cay/aUta 

Fie  No. 

MMdodial 

Na 

A    V«m  1     rkirm  D 

Mngaawi.  tCS        .... 

ffPH.4^^Tn^^ui       

87-103 

a  Uchasl  Sooa  Monii.  «  al..  O/to/a. 

King  Convnunicationa. 
C  nootU  G  Bka^  d/b/i.  Ban  Commu- 

nicstions. 
0.  ChwtM  E.  Franklin,  d/b/a.  FwMin 

E^  Shan  WMnay.  d/b/a  Smal  Uarkat 
MnohtyRadn. 

pBM..(KnTiOMI 

Hf)                    

8PH-e5(J7tONJ „ — 

BPH-i5071?N7     

*» 

#l^ 

npH-0fTO717*W                 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1988. 
The  letter  shown  before  each  appUcant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Applications  for  Consolidated  Hewing; 
Ronald  W.  King,  et  al. 

1.  The  commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applcant.  Oty.  and  Stata 

FMNa 

MM 

Doctat 

No. 

A.  Rondd      W.      King. 
MoundsWIe,  VW. 

B.  H«ik  Omm  Oioadcaal- 

BPM-a61114MA 

ePH-asiiisMS. 

87-101 

Ing,     Inc.     Momdsville. 
WV. 

Issue  heading 

A()piC«Tl(8) 

1.A»  Hazard .. 

2.  Comparative..... 

3.  Ultimata 

B.& 

ML 

ML 

3.  If  there  is  any  non-standardized 
issue{s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Wahington  DC  The 
complete  test  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.  2100  M  Street  NW., 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  laa  Gay. 

Assistant  Chief,  Audio  Services  Divison, 

Mass  Media  Bureau. 

(PR  Doc.  87-«172  Filed  4-22-87;  8:45  am] 
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complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc..  2100  M  Street  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 

W.  |an  Gay. 

Assistant  Chief,  Audio  Services  Division 
Mass  Media  Bureau. 

[¥R  Doc.  B7-9173  Filed  4-22-S7;  8:45  an] 
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Appflcidions  for  Consolidated  Hearing; 
i-ooklngglass  Prairie  Limited 
Partnership  etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


2,  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  apphcant 

Issae  Heading  and  Applicant(s) 

1.  Comparative,  A,  B 

2.  Ultimate.  A  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant{s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 


Apptcam.  CKy.  and  Slaie 


A.  LooMnggtoa  Prairie  Um- 

i»— -J       n      ■■  »-  •  1 1'    ii 

nvo     iiiwiiiiy,     Miyn- 
land.  Winda. 

B.  Jamea     C 
Wentzvaa^  Mtaaourl 


FlaNo. 


Bf^-eS0118AA 

BP-asoassAE 


Dookal 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 198a 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicantfs) 

1.  Envirorcnental  Impact  B 

2.  Air  Hazard,  B 

3.  307(b)>-Modification.  All  applicants 

4.  Contingent  Comparative,  All  applicants 

5.  Ultimate,  All  Applicants 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  tlie 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commisison's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street  NW., 
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Washington,  DC  20037.  (Telephone  (202) 

857-3800.) 

LatryO.  Ead*. 

Chief.  Audio  Services  Division.  Moss  Media 
Bureau. 

|FR  Doc.  87-gi74  Filed  4-22-87;  8:45  am) 
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AppHcations  for  Consolidated  Hearing; 
Charles  J.  Sattzman  et  at. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppkcaM 

OtytrnMa 

Fiefto 

MMdoohei 
No. 

A  ChaitesJ  SaBzman... 

umtamt.  ■.._ _.. 

BPH-Bsiiaeun 

87-102 

B  Thocnas  H  MoWH.  Sr... _... 

— do .    

HPHflfi1113M0 

C   Liwngslon  County  BroadcaMvs. 

..do     _    __ 

BPH-asiit.iaiA 

Inc 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  tnadmg 

App*eanK«) 

1  Comparative _ _ 

2  Uttiinate _ 

A.B,C 
A3.C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 


complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW„  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW., 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 

W.  )an  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  87-ei75  Filed  4-2^-87;  a-45  am] 

BILUNG  CODE  B7l2-0t-« 

Applications  (or  Consolidated  Hearing; 
Top  of  the  Hill  Broadcasters,  A 
California  Limited  Partnership  etat. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 

Qly/state 

File  No. 

MMDockM 
No. 

A  Top  ot  ttie  HiD"  Bfoadcaslefs.  A 
CalHomia  Limited  Partnership 

B  Broactcasiing.  By  George.  A  Limiled 
Pirtneistiip 

C  Crown  Broadcasting  Service  ..._ _ 

George.  CoMomk. - 

do.._ _. 

xlo 

BPH-860203OR 

BPH-86(l203OX 

BPH-660203OV  .  . 

87-84 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shoivn  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


lauehaadng 

AppicvilW 

7  tMfTM* 

A,B.C 
ASJC 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  87-9176  Filed  4-22-87;  8;45  am) 
BuiJNQ  CODE  eria-oi-M 


Applications  for  Consolidated  Hearing; 
Word  of  Ufe  Ministries,  Inc^  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 
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AoDicanl 

CKy/staM 

Ha  No. 

MM  docket 
Na 

A.  Wort  ol  Lite  Mirwln««,  \ne 

B  Wesley  Godfrey- ™ 

■on. 

Shrevepo(t  Lousian*. : - 

BPCT-861029KV 

BPCT-a6t216tB 

B7-87 

BPCT-86121BtC 

BPCT-861218(D 

BPCT-8ei216IE _ _ 

BPCT-8612169C 

(tn . 

F  Mofin  Cnnwrajnim1inn$  toic  

do..._ _      _.. 

F.  GAO  Commiracabont,  Inc 

do .     

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR 19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heedHig 

AppicanKs) 

MiMlpla  Omntrthip 

Short-Spadng _     

Am  Hanrt    

B 
E 
A,C.F 

OwifMraliwe  

A,  B  C  0  E  F 

Uttmale „ .._ 

A.  B,  C.  0.  E.  F 

3.  If  there  is  any  non-standardized 
issue(8]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 


which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Servfces.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
Stepben  F.  Sewell. 

Assistant  Chief,  Video  Services  Division, 
Mass  Media  Bureau. 
|FR  Qdc.  87-9177  Filed  4-22-87;  8:45  am) 

BILUNG  CODE  8712-01-M 


Applications  for  Consolidated  Hearing; 
WiUiam  Zawila  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppicanI 


A.  wakam  Zawila 

B  Hams  Fvms,  Inc. 
Ranch  Restaurant 


d/b/a  HvTis 


Ctty/slate 


Coalinga.  Cali(on«it.. 
do 


FOeNa 


BPH-850709MT..„ 
BPH-850711MD..„ 


t  docket 
No 


87-S5 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

Applicants) 

1 .  Goniparalin „     .. 

A,B 

2.UHimala 

AB 

3.  If  there  is  any  non-standardized 
issue(8)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-8800). 
W.  Ian  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  87-9178  Filed  4-22-87;  8:45  ami  ' 

BILUMQ  CODE  S712-01-M 

FEDERAL  MARITIME  COMMISSION 

Inquiry  Into  Laws,  Regulations  and 
Policies  Of  Taiwan,  the  Republic  of 
Korea,  and  the  People's  Republic  of 
China  Affecting  Shipping  In  the  United 
States/Far  East  Trades 

April  20.  1987. 

The  Federal  Maritime  Commission  is 
directed  and  authorized  by  section 
19(l}(b)  of  the  Merchant  Marine  Act. 
1920  ("Section  19").  46  U.S.C  app. 
876(1  )(b),  to  act  to  adjust  or  meet 


conditions  unfavorable  to  shipping  in 
the  foreign  trade  which  arise  out  of  or 
result  from  the  enactments  and  policies 
promulgated  by  the  Governments  of  our 
trading  partners.  In  a  number  of 
countries  and  areas  of  the  world, 
commercial  shipping  entities  appear  to 
be  subjected  to  a  variety  of  laws, 
decrees,  regulations  and  policies  which 
unfairly  restrict  or  impede  the 
operations  of  the  ocean  common 
carriers,  including  U.S.-flag  carriers, 
which  serve  the  United  States  foreign 
trades,  and  the  U.S.  importers  and 
exporters  who  depend  upon  their 
services.  These  restrictions  or 
impediments  may  frequently  result  from 
enactment  and  administrative 
interpretations  and  actions  dealing  with 
subjects  as  diverse  as  business  taxation, 
regulation  of  inland  roads  and  traffic, 
and  regulation  of  the  services  and 
facilities  ancillary  to  the  provision  of 
international  shipping  services.  The 
Commission  is  determined  that 
restrictive  practices  of  these 
governments,  which  unfairly  burden 
shipping  operations  in  the  U.S.  trades 
based  upon  registration  or  ownership  in 
countries  other  than  their  own.  not 
escape  Commission  scrutiny  merely 
because  their  operational  effects  occur 
outside  the  United  States. 

An  intergovernmental  Maritime 
Agreement  between  the  United  States 
and  the  People's  Republic  of  China 
(PRC)  expired  in  1983.  Talks  between 
the  concerned  Ministries  and 
Departments  of  each  Government  have 
occurred  before  and  since  the  expiration 
of  that  Agreement.  In  spite  of  U.S. 
diplomatic  efforts  in  these  talks,  it 
appears  that  no  appreciable  gains  in 
access  of  U.S.-flag  carriers  to  cargo  or 
progress  on  issues  relating  to  the 
operating  rights  of  these  carriers  in  the 
PRC  have  been  made.  To  the  contrary, 
U.S.  carriers  appear  to  have  lost  ground 
in  their  attempts  to  gain  fair  and  equal 
access  to  this  trade. 

In  the  U.S.  trade  with  Taiwan, 
restrictions  on  the  operations  of  non- 
Taiwan  nationals  and  companies  in 
Taiwan  have  prevented  non-Taiwan 
ocean  carriers  from  engaging  in  a  broad 
spectrum  of  activities  in  the  provision  of 
intermodal  maritime  service.  We  note, 
however,  that  the  most  recent  talks  held 
in  Washington,  DC  on  April  6  and  7, 
appear  to  have  yielded  encouraging 
results  oa  some  of  these  issues. 

The  Commission  also  notes,  with 
disappointment,  the  lack  of  progress 
resulting  from  recent  trade  negotiations 
and  discussions  between 
representatives  of  the  U.S.  Government 
and  the  Government  of  the  Republic  of 
Korea  with  respect  to  these  types  of 
impediments. 
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In  each  of  these  countries,  the 
Commission  is  particulariy  concerned 
by  indications  that  U.S.-nag.  and 
possibly  other  ocean  carriers,  are 
prevented  by  numerous  laws,  decrees, 
and  regulations  promulgated  by  the 
respective  governing  authorities  of  these 
countries,  as  well  as  policies  or 
interpretations  by  administrative 
authorities,  from  enjoying  full  operating 
rights  or  establishing,  owning  or 
operating  ancillary  maritime  activities  in 
the  manner  they  believe  to  be  most 
efficient  for  their  international  shipping 
operations  in  the  respective  trades 
between  the  United  States  and  the 
People's  Republic  of  China,  Taiwan,  and 
Korean  ("the  Trades  ").  These 
restrictions  appear  to  be  without 
parallel  for  these  countries'  national  flag 
carriers'  operations  in  the  United  States. 

In  order  to  assess  the  degree  to  which 
such  laws,  decrees,  regulations  and 
administrative  interpretrations  may 
exist  and  their  effects  on  liner 
operations  in  the  Trades,  prior  to 
initiating  any  evaluation  of  whether 
such  enactments  result  in  conditions 
unfavorable  to  shipping  within  the 
meaning  of  section  19,  the  Commission 
requires  certain  information.  To  this 
end,  pursuant  to  section  15  of  the 
Shipping  Act  of  1984,  48  U.S.C.  app. 
1714,  the  Commission  has  directed  the 
ocean  common  carriers  currently 
operating  in  the  Trade  to  submit 
information  and  documents  concerning 
the  effects  of  various  laws  and 
regulations  promulgated  by  the 
governing  authorities  of  these  countries, 
as  well  as  the  policies  and 
interpretations  of  their  administrative 
entities,  on  the  operations  of  the  carriers 
in  the  Trade. 

In  addition,  the  Commission  will  at 
the  same  time  seek  information  from  the 
U.S.  Departments  of  State  and 
Transportation  concerning  recent 
discussions  held  between  various 
officials  of  those  Departments  and 
officials  of  the  Republic  of  Korea's 
Ministries,  including  the  Ministries  of 
Finance  and  Transportation,  and  the 
People's  Republic  of  China,  and 
discussions  between  representatives  of 
the  American  Institute  in  Taiwan  and 
the  Taiwan  Coordination  Council  for 
North  American  Affairs. 

By  this  Notice,  the  Commission  invites 
all  other  interested  parties  to  file 
information,  views  and  comments  with 
respect  to  ocean  shipping  services  used 
in  the  importation  or  exportation  of 
goods  to  or  from  Taiwan,  the  Republic 
of  Korea,  or  the  People's  Republic  of 
China  as  a  result  of  the  restrictions 
imposed  upon  the  Trades  by  the 
governing  authorities  in  those  countries. 


The  Commission  also  welcomes  in  these 
comments  any  suggestions  for  actions 
the  Commission  might  usefully 
undertake  to  ameliorate  these  problems. 
Any  interested  party  may  submit  such 
information,  views  or  comments  on  or 
before  June  5, 1987,  by  addressing  them 
to  the  Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  DC  20573  in  an  original  and 
15  copies. 

It  is  expected  that  information 
received  from  all  of  these  sources  will 
allow  for  as  complete  an  assessment  of 
the  situation  in  the  Trades  as  possible, 
enabling  the  Commission  to  determine 
whether  the  trades  between  the  United 
States  and  Taiwan,  the  Republic  of 
Korea  and  the  People's  Republic  of 
China  are  being  subjected  to  conditions 
unfavorable  to  shipping  which  arise  out 
of  or  result  from  laws,  decrees, 
regulations  or  policies  of  the  respective 
governing  authorities  of  Taiwan,  the 
Repubhc  of  Korea,  and  the  People's 
Republic  of  China  and.  therefore 
whether  actions  under  section  19  are 
warranted  or  required. 

By  the  Commission. 
Joaeph  C  Polking, 
Secretary. 
[FR  Doc.  87-9092  Filed  4-22-87;  8:45  am] 

BILUNQ  CODE  (TSCMtl-M 


Approval  or  Disapproval  of  Special 
Permission  Applications  and 
Acceptance  or  Reiection  of  Tariff 
Filings;  Redelegatlon  of  Authority 

Section  9  of  Commission  Order  1 
(Revised),  effective  November  12, 1981, 
delegates  specific  authority  to  the 
Director,  Bureau  of  Domestic  Regulation. 
Section  6.03  of  Commission  Order  1 
provides  that  such  authority  may  be 
redelegated  to  subordinate  personnel 
under  the  direction  of  the  Director, 
Bureau  of  Domestic  Regulation. 

Section  9.01  of  Commission  Order  1 
delegates  the  following  authority  to  the 
Director,  Bureau  of  Domestic  Regulation: 

9.01  Authority,  except  as  provided  in 
subsection  9.02  of  this  Order  with  respect  to  a 
controlled  carrier  subject  to  the  Ocean 
Shipping  Act  of  1978  (Pub.  L  95-483),  to 
approve  or  disapprove  Special  Permission 
Applications  submitted  by  domestic  offshore 
carriers  or  carriers  in  the  foreign  commerce  of 
the  United  States,  or  conferences  of  such 
carriers,  for  relief  from  statutory  and/or 
Commission  tariff  requirements. 

Furthermore,  section  9.05  of 
Commission  Order  1  delegates  the 
following  authority  to  the  Director. 
Bureau  of  Domestic  Regulation: 

9.05  Authority  to  accept  or  reject  tariff 
filings  of  common  carriers  in  the  foreign  and 
domestic  ofi'shore  commerce  of  the  United 


States  or  conferences  of  such  carriers  for 
failure  to  meet  the  requirements  of  the 
statutes  or  the  Commission,  for  lack  of 
completeness  and  clarity  of  the  rules  and 
regulations  governing  the  tariffs,  or 
noncompliance  with  special  permission  or 
other  orders  of  the  Commission. 

By  Order  published  in  the  Federal 
Register  on  May  24, 1985  (50  FR  21507) 
the  authority  contained  in  sections  9.01 
and  9.05  of  Commission  Order  1  was 
delegated  respectively  to  the  Chief, 
Office  of  Foreign  Tariffs  and  the  Chiefs 
of  Divisions  I  and  II  within  the  Office  of 
Foreign  Tariffs.  The  authority  so 
delegated  to  the  Chief,  Office  of  Foreign 
Tariffs  and  the  Chiefs  of  Divisions  I  and 
II  within  the  Office  of  Foreign  Tariffs  is 
hereby  rescinded.  This  authority  is 
redelegated  to  the  Chief.  Office  of 
Carrier  Tariff  and  Service  Contract 
Operations  and  the  Chief,  Tariff  Control 
Center  as  follows: 

Pursuant  to  the  provisions  of  section 
6.03  of  Commission  Order  1,  and  subject 
to  the  limitations  contained  in  sections 
6.02.  6.04  and  6.05  of  that  Order,  I  hereby 
delegate  the  authority  contained  in 
sections  9.01  of  Commission  Order  1  to 
the  Chief,  Office  of  Carrier  Tariff  and 
Service  Contract  Operations,  Bureau  of 
Domestic  Regulation.  I  also  hereby 
delegate  the  authority  contained  in 
section  9.05  of  Commission  Order  1  to 
the  Chief,  Office  of  Carrier  Tariff  and 
Service  Contract  Operations,  Bureau  of 
Domestic  Regulation,  and  to  the  Chief, 
Tariff  Control  Center,  Bureau  of 
Domestic  Regulation. 

This  delegation  of  authority  is  effective 
immediately. 

Robert  G.  Dt«w, 

Director,  Bureau  of  Domestic  Regulation. 
April  17, 1987. 

[FR  Doc.  87-9093  Filed  4-22-87:  8:45  am] 

BIIXINO  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Amsterdam  Rotterdam  Bank  N.V^* 
Acquisition  of  Company  Engaged  In 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  225.23(a)(1)] 
of  the  Board's  Regulation  Y  (12  CFR 
S  225.23(a)(1)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 


BEST  COPY  AVAILABLE 
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The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  beoi  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  ttie 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regjirding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  o^ices  of  the  Board  of 
Governors  not  later  than  May  22, 1967. 

A  Board  of  Governors  of  the  Federal 
Reserve  System,  (William  W.  Wiles, 
Secretary)  Washington.  DC  20551): 

1.  Amsterdam-Rotterdam  Bank  N.  V^ 
Amsterdam,  The  Netheriands;  to  engage 
through  its  proposed  subsidiary, 
Amsterdam  Pacific  Corporation.  San 
Francisco,  California,  in  the  activities  of 
(1)  providing  feasibility  studies  to 
evaluate  the  financial  attractiveness  of 
particular  projects  for  corporations;  (2) 
providing  valuation  services,  and  (3) 
providing  portfolio  investment  advisory 
services.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  New  York.  The  activities  of  providing 
feasibility  studies  for  corporations  and 
providing  valuation  services  have  been 
approved  by  Board  Order  as  permissible 
for  bank  holding  companies.  Security 
Pacific  Corporation.  71  Federal  Reserve 
Bulletin  118  (1985).  Providing  portfolio 
investment  advisory  services  is  a 
permissible  activity  under  the  Board's 
Regulation  Y.  (12  CFR  225.25(b)(4)(iii)). 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  17, 1987. 

James  McAIm, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  S7-«115  Filed  4-22-87;  8:45  am] 

MLUNQ  COOC  <aiO-P1-M 


Change  In  Bank  Control;  Lenard  C. 
Briscoe,  et  aL;  Acqutoitton  of  Shares  of 
Banks  or  Bank  HcWIng  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41}  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  8, 1987. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Lenard  C.  Briscoe  and  Melba 
Briscoe,  Kingfisher,  Oklahoma;  to 
acquire  4.45  percent  of  the  voting  shares 
of  Kingfisher  Bancorp,  Inc.,  Kingfisher, 
Oklahoma,  and  thereby  indirectly 
acquire  Kingfisher  Bank  &  Trust 
Company,  Kingfisher,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  17, 1987. 
Jaman  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc  87-eil«  Filed  4^22-B7;  a-4S  am] 
MUJMQ  COOE  ni»-«V4l 


Keyoorp,  et  aL;  Formations  of; 
Acqulsltkms  t>y;  and  Mergers  of  Bank 
HoMIng  Companies 

The  Companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
VSXl  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  alto  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  connnent  on 


an  applicstioo  that  requests  a  hearing 
must  inclsde  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  14, 
1987. 

A  Fedsral  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Keyoorp.  Albany,  New  York;  to 
acquire  100  percent  of  the  voting  shares 
of  First  Northwest  Bancorporation, 
Seattle,  Washington,  and  thereby 
indirectly  acquire  Northwest  Bank, 
Seattle,  Washington,  and  Cascade 
Security  Bank,  Enumclaw,  Washington. 
Comments  on  this  application  must  be 
received  by  May  8, 1987. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Southern  National  Corporation, 
Lumberton,  North  Carolina;  to  acquire 
99.97  percent  of  the  voting  shares  of 
Liberty  National  Bank,  Charleston, 
South  Carolina. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Citizens  Corporation,  Columbia, 
Mississippi;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  Bank. 
Columbia.  MississippL 

2.  Magnolia  State  Capital 
Corporation.  Magee.  Mississippi;  to 
acquire  80  percent  of  the  voting  s'nares 
of  State  Bank  and  Trust  Company, 
Collins.  MississippL 

3.  Peoples  Bancshares,  Inc.,  Clanton, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  71.65  percent  of 
the  voting  shares  of  The  Peoples  Savings 
Bank.  Clanton.  Alabama.  Comments  on 
this  application  must  be  received  by 
May  13. 1987. 

D.  Federal  Reserve  Bank  of  Cliicago 
(David  S.  Epstein,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690: 

1.  Lenumt  Bancorp,  Inc.,  Lemont, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  51  percent  of  the 
voting  shares  of  The  Lemont  National 
Bank,  Lemont,  Illinois.  Comments  on 
this  application  must  be  received  by 
May  11, 1987. 

E  Federal  Rsaerve  Bank  of  Kansas 
City  (Thromas  VL  Hoenig,  Vice  President) 


925  Grand  Avenue,  Kansas  Uty, 
Missouri  64198: 

1.  TCB  Investments,  Inc.,  Kansas  City, 
Missouri,  (formerly  Kansas  City 
Bancshares.  Inc.|  to  acquire  84^  percent 
of  the  voting  shares  or  Tri-County 
Bancshares,  Inc..  El  Dorado  Springs, 
Missouri,  and  thereby  indirectly  acquire 
Tri-County  State  Bank  of  El  Dorado 
Springs,  El  Dorado  Springs,  Missouri; 
Lowry  City  Bank,  Lowry  City,  Missouri; 
and  Osceola  Bank.  Osceola.  Missouri. 

F.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  CCB  Financial  Corporation,  Sandy, 
Oregon;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Clackamas  County 
Bank,  Sandy,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  17, 1987. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  87-9117  Filed  4-22-87;  8:45  am] 
BILUNO  COOC  WIO-OMi 


Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  February 
10-11,1987 

In  accordance  with  S  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  February  10-11, 1987.'  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this  meeting 
suggests  on  balance  that  economic  activity 
continues  to  grow  at  a  moderate  pace.  Total 
nonfarm  payroll  employment  grew  sharply  in 
January  in  part  reflecting  unusual  seasonal 
developments.  The  civilian  unemployment 
rate  remained  at  6.7  percent  in  January. 
Industrial  production  increased  considerably 
in  December  and  over  the  fourth  quarter  as  a 
whole.  Total  retail  sales  rose  substantially  in 
December,  largely  reflecting  a  year-end  surge 
in  automobile  sales,  but  were  little  changed 
on  balance  in  the  fourth  quarter.  Housing 
starts  also  strengthened  in  December  after 
trending  lower  since  late  spring.  Business 
capital  spending  generally  appears  to  have 
remained  sluggish.  Available  data  for  the  U.S. 
merchandise  trade  deficit  in  the  fourth 
quarter  suggest  a  slight  increase  from  the 
third  quarter,  however,  after  allowing  for 
price  changes,  net  exports  of  goods  and 
services  improved  somewhat  during  the 
quarter.  In  late  1988  consumer  and  producer 
prices  generally  were  continuing  to  rise  at 
moderate  rates,  although  prices  of  crude  oil 
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'  Copie*  of  the  Record  of  policy  actiona  of  the 
Commiltee  for  the  meeting  of  February  10-11, 1987, 
are  available  upon  request  to  Tha  Board  of 
Covemort  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 


and  some  other  industrial  commodities 
firmed.  Labor  cost  increases  were  more 
restrained  in  1986  than  in  other  recent  years. 

Growth  of  M2  and  M3  picked  up 
substantially  in  December  before  slowing  a 
little  in  January.  For  1986  as  a  whole, 
expansion  of  these  two  aggregates  was  near 
the  upper  end  of  their  respective  ranges 
established  by  the  Committee  for  the  year. 
Growth  of  Ml  slowed  in  January  from  an 
exceptionally  rapid  pace  in  late  1986. 
Expansion  in  total  domestic  noofmancial 
debt  remained  appreciably  above  the 
Committee's  monitoring  range  for  1988. 
Although  short-term  interest  rates  generally 
firmed  around  year-end,  on  balance  interest 
rales  have  shown  small  mixed  changes  since 
the  December  15-16  meeting  of  the 
Committee;  rates  on  Treasury  securities, 
including  bonds,  have  risen  a  little  over  the 
period  while  rates  on  most  private 
obligations  have  declined  slightly.  In  foreign 
exchange  markets  the  trade-weighted  value 
of  the  dollar  against  the  other  G-10 
currencies  has  declined  substantially  on 
balance  since  the  December  meeting. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  reasonable  price  stability  over  time, 
promote  growth  in  output  on  a  sustainable 
basis,  and  contribute  to  an  improved  pattern 
of  international  transactions.  In  furtherance 
of  these  objectives  the  Committee  established 
growth  ranges  of  5Vi  to  8H  percent  for  both 
M2  and  M3,  measured  from  the  fourth  quarter 
of  1986  to  the  fourth  quarter  of  1987.  The 
associated  range  for  growth  in  total  domestic 
nonfinancial  debt  was  set  at  8  to  11  percent 
for  1987. 

With  respect  to  Ml,  the  Committee 
recognzied  that,  based  on  experience,  the 
behavior  of  that  aggregate  must  be  judged  in 
the  light  of  other  evidence  relating  to 
economic  activity  and  prices;  fluctuations  in 
Ml  have  become  much  more  sensitive  in 
recent  years  to  changes  In  interest  rates, 
among  other  factors.  During  1987,  the 
Committee  anticipates  that  growth  in  Ml 
should  slow.  However,  in  the  light  of  its 
sensitivity  to  a  variety  of  influences,  the 
Committee  decided  not  to  establish  a  precise 
target  for  its  growth  over  the  year  as  a  whole 
at  this  time.  Instead,  the  appropriateness  of 
changes  in  Ml  during  the  course  of  the  year 
will  be  evaluated  in  the  light  of  the  behavior 
of  its  velocity,  developments  In  the  economy 
and  financial  markets,  and  the  nature  of 
emerging  price  pressures. 

In  that  connection,  the  Committee  beheves 
that  particularly  in  the  light  of  the 
extraordinary  expansion  of  this  aggregate  in 
recent  years,  much  slower  monetary  growth 
would  be  appropriate  in  the  context  of 
continuing  economic  expansion  accompanied 
by  signs  of  intensifying  price  pressures, 
perhaps  related  to  significant  weakness  of 
the  dollar  in  exchange  markets,  and  relatively 
strong  growth  in  the  broad  monetary 
aggregates.  Conversely,  continuing  sizable 
increases  in  Ml  could  be  accommodated  in 
circumstances  characterized  by  sluggish 
business  activity,  maintenance  of  progress 
toward  underlying  price  stability,  and 
progress  toward  international  equilibrium.  As 
this  implies,  the  Committee  in  reaching 
operational  decisions  during  the  year,  might 


target  appropriate  growth  in  Ml  from  time  to 
time  Li  the  light  of  circumstances  then 
prevailing,  including  the  rate  of  growth  of  the 
broader  aggregates. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  This  action  is  expected  to 
be  consistent  with  growth  in  M2  and  M3  over 
the  period  from  January  through  March  at 
annual  rates  of  about  6  to  7  percent  Growth 
in  Ml  is  expected  to  slow  sustantially  from 
the  high  rate  of  earlier  months.  Somewhat 
greater  reserve  restraint  would,  or  slightly 
lesser  reserve  restraint  might  be  acceptable 
depending  on  the  behavior  of  the  aggregates, 
taking  into  account  the  strength  of  the 
business  expansion,  developments  in  foreign 
exchange  markets,  progress  against  inflation, 
and  conditions  in  domestic  and  international 
credit  markets.  The  Chairman  may  call  for 
Committee  consultation  if  it  appears  to  the 
Manager  for  Domestic  Operations  that 
reserve  conditions  during  the  period  before 
the  next  meeting  are  likely  to  be  associated 
with  a  federal  funds  rate  persistently  outside 
a  range  of  4  to  8  percent 

By  order  of  the  Federal  Open  Market 
Committee.  April  16. 1987. 

Nonnand  Benuud, 

Assistant  Secretary.  Federal  Open  Market 

Committee. 

(FR  Doc  87-«113  Filed  4-22-87;  8:45  am] 
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The  Bank  of  New  Yorit  Co^  Inc^ 
Application  to  Engage  de  Novo  In 
Permissible  Nontumking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a](l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
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decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsoond 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  woukl 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcaliy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  commenta 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  8. 1987. 

A.  Federal  Reserve  Bank  of  New  York 
fWHliam  L  Rutledge.  Vice  President)  33 
Liberty  Street  New  York.  New  York 
10045: 

L  The  Bank  of  New  York  Company, 
Inc..  New  York.  New  York:  to  engage  de 
novo  through  its  subsidiaries.  Capital 
Trust  Company,  Albany,  New  York,  and 
Eastern  Trust  Company,  Albany,  New 
York,  in  performing  functions  or 
activities  that  may  be  performed  by  a 
trust  company  (including  activities  of  a 
fiduciary,  agency,  or  custodial  nature) 
pursuant  to  9  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  17, 1987. 
James  McAfae, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  87-9114  Filed  4^22-87;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  for  United 
States  Conference  of  Mayors 
Sponsored  AIDS  Information 
Exchange  and  Support  of  Community- 
Based  AIDS  Education  Programs; 
AvaHabilHy  of  Funds  for  FY  1987 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1987  to  continue  a 
cooperative  agreement  with  the  United 
States  Conference  of  Mayors  (USCM) 
for  the  purpose  of  maintaining  a 
program  of  AIDS  information  exchange 
between  mayors  and  other  local 
government  officials  and  for  the  support 
of  community-based  AIDS  education 
programs.  This  is  not  a  formal  reqnest 
for  applications.  Assistance  will  be 
provided  only  to  Ae  Conference  of 
Mayors  for  the  continued  support  of  this 


project.  No  other  applications  are 
solicited  or  will  be  accepted. 

AuAority 

This  cooperative  agreement  is 
authorized  under  section  301(a)  of  the 
Public  Healdi  Services  Act  (42  U.S.C. 
241(a))  as  amended.  The  catalog  of 
Federal  Domestic  Assistance  Number  is 
13.283. 

Background 

Since  April  1984.  the  USCM  has 
conducted  a  program  to  ensure  that 
relevant  and  current  information 
concerning  local  roles,  policies,  and 
activities  in  response  to  AIDS  is  rapidly 
disseminated  to  its  constituent 
members.  Through  a  variety  of  methods, 
indsding  newsletters  and  handbooks, 
the  USCM  has  provided  AIDS-related 
information  to  physicians,  social  service 
agencies,  educational  institutions,  and 
other  community  and  local  health 
officials. 

The  USCM  provides  representation 
for  city  and  local  officials,  including 
social  services,  education,  and  other 
community  officals  and  organizations,  in 
approximately  880  cities  with 
popvlations  of  more  than  30.000,  and 
through  its  affiliate,  the  U.S.  Conference 
of  Local  Health  Officials,  provides 
representation  for  approximately  2.000 
additional  officials.  The  USCM  as 
created  specifically  to  represent  this 
wide  variety  of  local  organizations  and 
community  officials  to  the  Federal 
government  and  other  national 
organizations  and  is  unique  in  its  role  as 
a  haison  between  these  officials.  It  has 
served  as  a  policy  development  and 
capacity  building  organization  in  inter- 
governmental affairs  for  more  than  50 
years  and  has,  as  one  of  its  major 
objectives,  the  sharing  of  information 
between  local  governments.  No  other 
organization  has  the  unique  role  and 
established  rapport  with  this  wide 
variety  of  local  representation  to 
effectively  carry  out  the  activities 
entailed  in  this  cooperative  argreement. 

Aviilabtlity  of  Funds 

Approximately  $300,000  will  be 
available  in  Fiscal  Year  1987  to  fund  this 
cooperative  agreement.  It  is  expected 
that  the  cooperative  agreement  will 
begin  on  or  about  May  1, 1987,  arid, 
depending  upon  the  availability  of 
funds,  will  be  funded  in  12-month  budget 
periods  withing  a  3-year  project  period. 

Continuation  awards  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds.  The  funding 
estimate  outlined  above  may  vary  and  is 
subject  to  change. 


Information 

Information  may  be  obtained  from 
Nancy  Bridger,  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Diseases  Control,  255  E.  Paces  Ferry 
Road  NE.,  Room  321,  Atlanta.  GA  30305. 
telephone  (404)  282-6575,  or  from  Gary 
R.  West.  Project  Officer,  Division  of 
Sexually  Transmitted  Diseases,  Center 
for  Prevention  Services,  Centers  for 
Disease  Control,  Atlanta.  GA  30333, 
telephone  (404)  329-2550  or  FTS  23ft- 
2550. 

Dated:  April  17, 1BB7. 
Robert  L.  Footer, 

Acting  Director.  Office  of  Program  Support, 
Centers  far  Disease  Control. 
[FR  Doc.  87-9145  Filed  4-22-87;  8:46  am) 

BtUMQ  COOE  4160-18-11 


Cooperative  Agreement  To  Enhance 
the  Preparation  of  Public  Health  and 
Primary  Care  Physicians  In  the  Areas 
of  Disease  Prevention  and  Health 
Promotion;  Availability  of  Funds  for  FY 
1987 


The  Centers  for  Disease  Control 
announces  the  availability  of  funds  in 
Fiscal  Year  1987  for  a  cooperative 
agreement  with  the  Association  of 
Teachers  of  Preventive  Medicine  to 
improve  the  development  and 
preparation  of  public  health  and  primary 
care  physicians  in  the  areas  of  diease 
prevention  and  health  promotion  and  to 
enhance  their  contribution  to  public 
health  practice.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  13.283. 

Program  Objectives 

Long-term  objectives  of  the  agreement 
are: 

1.  To  assist  the  Association  of 
Teachers  of  Preventive  Medicine  in 
providing  leadership  and  direction  to  its 
membership  in  the  areas  of  disease 
prevention  and  health  promotion.  For 
example,  ATPM  will; 

•  Fxirther  communications  in  this  area 
among  members,  including  publication 
of  current  scientific  information  in 
Perspectives  on  Prevention,  and 

•  Pursue  projects  to  assess  and 
improve  disease  prevention/health 
promotion  teaching  and/or  practice 
among  its  members. 

2.  To  provide  a  mechanism  for  CDC  to 
exchange  current  prevention  technology 
with  medical  schools  and  their 
departments  of  preventive  medicine.  For 
example.  ATPM  will  pursue  projects 
designed  to  establish  field  experience 
opportunities  in  State  and  local  health 
agencies. 
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Authority 

This  Program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C  241(a)),  as 
amended. 

Eligibil^  Kequirements 

Assistance  vvrill  be  provided  only  to 
the  Association  of  Teachers  of 
Preventive  Medicine  for  this  project 

)u8tiiicatioii 

The  Association  of  Teachers  of 
Preventive  Medicine  is  a  professional 
organization  of  Individuals  and 
institutions  that  teach  or  have  a 
professional  interest  in  preventive 
medicine  and  community  health.  Its 
membership  of  approximately  700 
includes  teachers,  researchers, 
practitioners,  administrators,  and 
students  from  schools  of  medicine  and 
public  health,  as  well  as  from  health 
agencies.  The  diversity  of  its 
membership,  and  particularly  its 
outreach  beyond  the  traditional  public 
health  structure,  places  ATPM  in  a 
unique  position  to  assist  those  groups  to 
become  productively  involved  in  the 
national  disease  prevention/health 
promotion  effort.  ATI^  is  the  only 
organization  that  has  a  comprehensive 
data  base  related  to  teaching  and  other 
activities  of  all  medical  school 
departments  of  preventive  medicine.  In 
addition,  ATPM  has  developed  an 
inventory  of  essential  skills  and 
knowledge  that  all  undergraduate 
medical  students  should  have  in  the 
areas  of  disease  prevention  and  health 
promotion.  ATPM,  therefore,  is  in  a 
unique  position  to  assess  current 
disease  prevention/health  promotion 
instruction  for  medical  students  and  to 
influence  the  development  of  more 
relevant  information  when  necessary. 

Availability  of  Funds 

It  is  expected  that  up  to  $200,000  will 
be  available  during  Fiscal  Year  1987  to 
support  this  project  It  is  anticipated  that 
the  cooperative  agreement  will  be 
funded  initially  for  a  12-month  budget 
period.  Continuation  awards  within  the 
5-year  project  period  will  be  made  on 
the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  on  the 
availability  of  funds.  The  funding 
estimate  is  subject  to  change. 

Reviews 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Information 

Information  on  this  program  may  be 
obtained  from  Luther  DeWeese,  Grants 


Specialist,  rrocuremeni  ana  Lrrana 
Office,  Centers  for  Disease  Control  255 
East  Paces  Ferry  Road  Atlanta.  Georgia 
30333,  Telephone  (404)  282-6575, 
Technical  information  may  be 
obtained  from:  Charles  F.  Bacon. 
Cooperative  Agreements  Coordinator, 
Training  and  Laboratory  Program  Ofhce, 
Centers  for  Disease  Control,  Atlanta, 
Georgia  30333.  Telephone  (404)  329- 
1931. 

Dated:  April  17. 1987. 
Robut  L  Fostar. 

Acting  Director,  Office  of  Program  Support, 

Centenfor  Disease  Control. 

[FR  Doc.  87-9144  Filed  4-22-87;  8:45  am] 

BHXMQ  COOC  «1«»-W-« 

Health  Car*  Financing  Administration 

Privacy  Act  of  1974;  Revision  of  Notice 
of  System  of  Records 

AQENCy:  Health  Care  Financing 
Administration,  HHS. 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Health  Care  Financing 
Administration  (HCFA)  proposes  to 
revise  a  notice  describing  records 
maintained  by  the  Office  of  Prepaid 
Health  Care  (formerly  maintained  by  the 
Bureau  of  Program  Operations).  All 
changes  being  published  are  editorial  in 
nature,  and  reflect  organizational 
changes  and  other  administrative 
revisions  which  have  occured  since  the 
publication  of  the  material  in  the 
Federal  Register  on  November  7, 1985 
(50  FR  46352).  In  addition,  we  are 
incorporating  the  changes  that  were 
approved  and  published  in  the  Federal 
Register  on  September  18, 1986  (51  FR 
33134).  These  include  a  new  contractor 
routine  use  and  the  revised  routine  use 
for  litigation  prescribed  by  the  Office  of 
Management  and  Budget. 

Please  note  that  when  this  system  was 
published  in  1985,  the  preamble 
explained  that  Health  Maintenance 
Organizations  (HMO)  could  have  access 
to  the  records  through  a  contractor  but 
only  on  a  case  by  case  basis,  and  only 
when  the  HMO  has  a  claim  for  Medicare 
reimbursement  signed  by  the 
beneficiary.  When  the  routine  use  was 
added  to  the  system,  the  word 
"contractor"  was  inadvertently  omitted 
from  the  language.  It  has  been  restored 
below. 

In  addition,  when  HCFA  updated  all 
of  its  systems  of  records  in  September 
1986.  and  added  a  new  contractor 
routine  use  to  all  systems,  it 
inadvertently  replaced  an  existing 
contractor  routine  use.  However,  the  one 
that  was  deleted  was  specifically  to 


provide  a  conliactor  vrith  a  magneuc 
tape  copy  of  the  Group  Health  Plan  file 
each  month  in  order  to  build  an  on-line 
data  base  file.  It  included  provisions  for 
the  contractor  not  to  publish  or 
otherwise  disclose  data  in  a  form  in 
which  beneficiaries  could  be  identifed 
except  to  plans,  providers,  suppliers, 
carriers  and  intermediaries  as 
authorized  by  HCFA  Therefore,  we  are 
adding  this  routine  use  (previously 
approved)  back  to  the  system  as  routine 
use  No.  6. 

Since  these  changes  do  not  involve 
any  new  or  Intended  use  of  the 
information  in  the  system  of  reocrds,  the 
notice  shall  be  effective  April  23, 1967. 
The  revised  notice,  published  in  its 
entirety  below,  is  titled  "Group  Health 
Plan  System."  HHS/HCFA/OPHC 
System  Na  09-70-0506. 

Dated  April  16. 1987. 
WilUam  I.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

0»-7tM)506 

SVSTUINAMC 

Group  Health  Plan  System  HHS, 
HCFA  OPHC. 

SCCUmTY  CLASSOTCATIOW: 

None. 

SYSTEM  location: 

Health  Care  Financing 
Administration,  Office  of  Systems 
Operations,  OS,  SSA,  6401  Security 
Boulevard,  Baltimore.  Maryland  21235. 

cateoories  of  individuals  covered  by  the 
system: 

Recipients  of  Part  A  (Hospital 
Insurance)  and  Part  B  (supplementary 
medical)  Medicare  services  enrolled  in  a 
group  health  plan. 

CATEOONIES  OF  MOCftDS  IN  THE  SYSTEM: 

The  system  contains  information 
about  a  beneficiary's  health  insurance 
entitlement  and  supplementary  medical 
benefits  usage. 

Contact  System  Manager  for  location 
of  Contractorfs). 

autmorfty  for  mamtcmamcs  of  ths 
system: 

Sections  1833(a)(1)(A).  1866  and  1876 
of  Tide  XVIII  of  the  Social  Security  Act 
(42  U.S.C  1395(a)(1)(A).  1395cc  and 
1395mm). 

PURM>SE(S): 

To  maintain  a  master  file  of  Ooup 
Health  Plan  members  for  accotmting 
control;  to  expedite  the  exchange  of 
data  tvith  the  Group  Health  Plans;  and 
to  control  the  posting  of  pro-rata 
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amounts  to  the  Part  B  deductible  of 
currently  enrolled  Group  Health  Plan 
members. 

Group  Health  Plan  include  the 
following:  Health  Maintenance 
Organizations  (HMO),  Competitive 
Medical  Plans  [CMP].  and  Health  Care 
Prepayment  Plans  (HCPP). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IM 
THE  SYSTEM,  INCUKMNO  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Disclosure  may  be  made:  (1)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  ofHce  made  at 
the  request  of  that  individual.  (2)  To  the 
Department  of  Justice,  to  a  court  or  other 
tribunal,  or  to  another  party  before  such 
tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  Any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  The 
United  States  or  any  agency  tliereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case;  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(3)  To  an  individual  or  organizations 
for  a  research  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
ifHCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  purpose;  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2]  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished; 

c.  Requires  the  information  recipient 
to: 


[1]  Establish  reasonable 
adJmJnistrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  o'  the  record,  and 

(2)  Remove  or  destory  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  piupose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law; 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  a  willingness  to  abide 
by  the  provisions. 

(4)  To  providers  and  suppliers  of 
services  directly  or  dealing  through 
contlactors,  fiscal  intermediaries  or 
carriers  for  administration  of  Title  XVIII. 
Providers  and  suppliers: 

a.  Will  have  access  only  through  a 
CRT  terminal. 

b.  Will  have  access  to  only  one  record 
at  a  time. 

c.  Must  enter  both  beneficiary  name 
and  Health  Insurance  Claim  Number  to 
access  a  record. 

d.  Must  have  a  claim  for  services  for 
the  beneficiary. 

e.  Must  enter  a  password  in  order  to 
get  access  to  the  file. 

5.  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
teleoommunications  systems  containing 
or  supporting  records  in  the  system. 

8.  To  a  contractor  when  the 
Department  contracts  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 


required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 
The  contractor  must  agree: 

a.  Not  to  publish  or  otherwise  disclose 
data  in  a  form  in  which  beneficiaries 
could  be  identified  (except  to  plans, 
providers,  supliers,  carriers,  and 
intermediaries  as  authorized  by  HCFA), 
and, 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

POUCtCS  AND  PRACTICES  FOR  STORINO, 
RETRtCYINO,  ACCeSSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tape  and  microfilm. 

RETRIEVABIUTV: 

The  system  is  indexed  by  health 
insurance  claim  number. 

SAFEGUAROS: 

Only  aathorized  personnel  have  direct 
access  to  information  in  the  Group 
Health  Plan  systems.  In  addition. 
Groups  Health  Plan  personnel  are 
advised  that  information  is  confidential. 

Offices  containing  records  are  locked 
when  not  in  use.  Computer  terminals  are 
in  secured  areas.  All  buildings  are 
locked  at  night. 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
access  only  to  authorized  users.  Data 
stored  in  computers  are  accessed 
through  the  use  of  passwords/ 
keywords/numbers  known  only  to  the 
authorized  personnel.  These  passwords 
are  changed  as  needed.  Contractor(s) 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further 
disclosures  of  the  records  except  as 
authorized  by  the  system  manager  in 
accordance  with  the  Privacy  Act. 
Privacy  Act  requirements  are 
specifically  included  in  contracts  related 
to  this  system.  The  project  officer  and 
contract  officer  oversee  compliance  with 
these  requirements. 

The  particular  safeguards 
implemented  are  developed  in 
accordance  with  Part  6,  "ADP  Systems 
Security,"  of  the  HHS  ADP  Systems 
Manual  and  the  National  Bureau  of 
Standards  Federal  Information  Process 
Standards. 

RETENTION  AND  DISPOSAU 

Health  insurance  materials  used  to 
support  the  accuracy  of  the  charge  per 
service  billed  by  the  plan  are  retained 
for  3  years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADORES*! 

Health  Care  Financing 
Administration,  Director,  Office  of 


Prepaid  Health  Care,  6325  Secunty 
Boulevard.  Balhmore,  Maryland  21207. 

NOTViCATioN  moccDunc: 

Inquires  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  named  above  and 
directed  to  the  attention  of  the  Office  of 
Financial  Management.  The  individuals 
should  furnish  his  or  her  health 
insurance  claim  number  as  shown  on 
social  security  records. 

RECORD  ACCESS  mOCEOURC: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
fThese  access  procedures  are  in 
accordance  with  Department 
Regulations  (45  CFR  5b.5(a)(2).)) 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  offical  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7).) 

RECORD  SOURCE  CATEQORIES: 

The  identifying  information  contained 
in  these  records  is  obtained  from  the 
group  health  plans  (which  obtained  the 
data  from  the  individual  concerned,  and 
the  Health  Insurance  Master  record.) 

SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OP  THK  ACT. 

None. 
[FR  Doc.  87-8095  Filed  4-22-87;  8:45  am] 

MLUNQ  COOC  4120-es-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU); 
Information  Collection  Sut>mmed  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Department's  clearance  officer  at  the 
phone  number  listed  below.  Comments 
and  suggestions  on  the  requirement 
should  be  made  within  30  days  directly 
to  the  Department's  clearance  officer 
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and  to  the  Office  of  Management  and 
Budget  Interior  Department  Desk 
Officer,  Washington,  DC  20503, 
telephone  202-395-734a 

Title:  Minority  Business  Enterprise 
Utilization  Report  Na  1084-0020. 

Abstract  Minority  Business 
Enterprise  Utilization  Report  will  be 
collected  from  approximately  207 
recipients  of  DOI  grants  and  cooperative 
agreements.  DOI  uses  the  data  to 
comply  with  statutory  requirements,  to 
develop  plans/goals  for  this  program, 
and  to  monitor  performance  to  ensure 
that  recipients  award  a  "far  share"  of 
subcontracts  to  minority  business 
enterprises. 

Department  Form  Number  DI-1925. 

Frequency:  Quarterly  reporting  will  be 
required. 

Description  of  Respondents:  State/ 
local  governments  and  businesses 
receiving  Federal  grants  and 
cooperative  agreements. 

Annual  Responses:  1Z828. 

Annual  Burden  Hours:  2. 

Department  Clearance  Officer  John 
Strylowski,  202-343-6191. 
Charlotte  Brooks  Spann, 

Director.  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

[FR  Doc.  87-8108  Filed  4-22-87;  8:45  am] 

BILUNQCOOE  4S10-RE-M 


Bureau  of  Land  Management 

[ID-020-07-4410-08] 

Designation  of  Areas  of  Crttlcai 
Envlrortmental  Concern;  Idaho 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  intent  to  designate 
areas  of  critical  environmental  concern. 

summary:  Notice  is  hereby  given  in 
accordance  with  43  CFR  {  1610.2(c)  that 
the  Burley  District  is  proposing  to 
amend  the  Cassia  Resource 
Management  Plan,  the  Malad 
Management  Frame  Work  Plan  and  the 
Twin  Falls  Management  Frame  Work 
Plan  to  allow  designation  of  described 
public  lands  as  Resource  Natural  Areas 
(RNA)/Area8  of  Critical  Environmental 
Concern  (ACEC). 

RNA/ACEC  Proposal  No.  1.  Jim  Sage 

Parts  of  sections  14. 15, 10.  and  11. 
T.15S.,  R.25E.,  Boise  Meridian,  Idaho, 
620  acres  (public  land). 

The  general  location  of  this  land  is  12 
miles  south  of  Elba,  Idaho,  and  7  miles 
east  of  Almo,  Idaho. 


RNA/ACEC  Proposal  No.  2.  Goose 
Creek  Mesa 

Part  of  section  17,  T.16S.,  R.21E..  Boise 
Meridian,  Idaho. 

The  general  location  of  this  land  is  14 
miles  south  of  Oakley,  Idaho,  and  15 
miles  southwest  of  City  of  Rocks,  Idaho. 
110  acres  (public  land). 

RNA/ACEC  Proposal  No.  3,  City  of 
Rocks 

Part  of  sections  19  and  30,  T.15S.. 
R.24E.,  Boise  Meridian,  Idaho. 

The  general  location  of  the  area  is  4 
miles  west  of  Almo,  Idaho,  and  14  miles 
southeast  of  Oakley,  Idaho.  240  acres 
(public  lands). 

RNA/ACEC  Pioposal  No.  4,  Big  Juniper 

T.6S.,  R.27E..  section  36,  E%,  Boise 
Meridian.  Idaho. 

The  general  location  of  the  area  is 
within  the  Wapi  Lava  Flow 
approximately  15  miles  northeast  of 
Minidoka,  Idaho.  320  acres  (public  land). 

RNA/ACEC  Proposal  No.  5,  Sand 
Kipuka 

Parts  of  sections  11  and  14.  T.8S., 
R.27E.,  Boise  Meridian.  Idaho. 

The  general  location  of  the  area  is  12 
miles  northeast  of  Minidoka.  Idaho, 
within  the  Wapi  Lava  Flow.  320  acres 
(public  land). 

RNA/ACEC  Proposal  No.  6.  Salyer 
Spring 

Parts  of  sections  14  and  15.  T.14S., 
R.31E.,  Boise  Meridian.  Idaho. 

The  general  location  of  the  area  is 
about  10  miles  northwest  of  Holbrook, 
Idaho  on  the  east  slope  of  the  Sublett 
Range.  190  acres  (public  land). 

ACEC  Proposal  No.  7,  Granite  Pass 

Parts  of  sections  30.  31,  32,  and  33, 
T.16S.,  R.22E.,  Boise  Meridian.  Idaho. 

The  general  location  of  the  area  is  16 
miles  south  of  Oakley,  Idaho,  and  11 
miles  southwest  of  City  of  Rocks,  Idaho, 
258  acres  (public  land). 

ACEC  Proposal  No.  a  Oregon-California 
Trail  Junction 

Parts  of  sections  10, 11, 12, 17,  and  18, 
T.IOS.,  R.27E.,  and  parts  of  Sections  13 
and  14.  T.IOS.,  R.28E.,  Boise  Meridian. 
Idaho. 

The  genera!  location  of  the  area  is  20 
miles  east  of  Burley.  Idaho,  and  22  miles 
west  of  American  Falls,  Idaho,  646  acres 
(pubhc  land). 

ACEC  Proposal  No.  9,  Playas 

Parts  of  sections  31  and  32,  T.14S, 
R.1SE.,  Boise  Meridian,  Idaho. 
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The  general  location  is  30  miles  south 
of  Buhl,  Idaho,  and  8  miles  southwest  of 
Rogerson,  Idaho,  60  acres  (public  land). 

ACEC  Proposal  No.  10.  VanKoman 
Homestead  and  Old  Juniper  Townsite 

Parts  of  section  6,  T.16S.,  R.30E..  and 
parts  of  Section  4.  T.15S..  R.30E.,  Boise 
Meridian,  Idaho. 

The  general  area  is  6  miles  south  of 
Juniper,  Idaho,  and  15  miles  northwest 
of  Stone,  Idaho,  5  acres  (public  land). 

ACEC  Proposal  No.  11.  Baker  Cave 

Parts  of  section  9,  T.8S..  R.27E..  Boise 
Meridian,  Idaho. 

The  general  location  is  10  miles  east 
of  Minidoka,  Idaho  within  the  Wapi 
Lava  Flow,  40  acres  (public  land). 
A  land  use  plan  amendment  and 
environmental  assessment  document 
will  be  prepared  for  the  subject  lands. 
The  documents  will  be  reviewed  by 
BLM  interdisciplinary  resource 
specialists.  Public  participation  will 
involve  the  publication  of  this  notice  in 
the  Federal  Register  and  local 
newspapers.  The  adjoining  land  owners, 
grazing  permittees.  County 
Commissioners,  the  Hurley  District 
Grazing  Advisory  Board,  the  Burley 
District  Advisory  Council,  and  the  Idaho 
Fish  and  Game  Department  will  be 
asked  for  comments.  As  public 
controversy  is  anticipated  to  be  low  for 
the  proposed  action,  no  public  meetings, 
hearings,  or  conferences  are  planned. 

The  issue  that  is  anticipated  for  RNA/ 
ACEC  proposals  1  through  6  is  whether 
it  is  in  the  public  interest  to  designate 
1800  acres  of  public  land  as  RNA/ 
ACECs  for  the  protection  and  study  of 
relicit  vegetation  sites. 

The  issue  that  is  anticipated  for  ACEC 
proposals  7,  8, 10  and  11  is  whether  it  is 
in  the  public  interest  to  designate  940 
acres  of  land  as  ACECs  for  the 
protection  of  cultural  resources. 

The  issue  that  is  anticipated  for  the 
ACEC  proposal  No.  9  is  whether  it  is  in 
the  public  interest  to  designate  60  acres 
of  public  land  as  an  ACEC  for  the 
protection  of  candidate  rare  and 
endangered  plant  species. 

The  existing  land  use  plan  and  maps 
are  available  for  review  at  the  Burley 
District  Office,  Burley,  Idaho. 

The  public  may  obtain  additional 
information  about  these  RNA/ACEC 
proposals  by  contacting  Bureau  of  Land 
Management.  Attn:  Terry  Costello. 
Route  3,  Box  1,  Burley,  ID  83318.  (208) 
678-5514  or  Bureau  of  Land 
Management,  Attn:  John  Christensen. 
138  S.  Main,  Malad  City,  ID  83252,  (208) 
766-4766. 


Dated:  April  17, 1987. 
John  S.  Davis, 
District  Manager. 

[FR  Doc.  87-9183  Filed  4-22-87;  8:45  amj 
BILUMG  COM  4310-OO-II 

Phoenix  District  Advisory  Council 
Meeting 

agemcy:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  the 
Phoenix  District  Advisory  Council. 

DATE:  May  20-21.  8  a.m. 

ADDRESS:  2475  Beverly  Avenue. 
Kingman.  Arizona,  BLM  Conference 
room. 

summary:  The  Phoenix  District 
Advisory  Council  of  the  Bureau  of  Land 
Management  meets  May  20  and  21.  The 
first  day  will  be  devoted  to  a  field  trip  to 
the  Bureau's  Kingman  Resource  Area  in 
Mohave  County.  The  Council  will  depart 
depart  from  the  Phoenix  District  office. 
2015  W.  Deer  Valley  Road,  Phoenix,  at  8 
a.m.  on  May  20.  Members  of  the  pubUc 
may  accompany  the  Council,  but  must 
provide  their  own  transportation, 
lodging  and  meals.  A  formal  meeting 
will  be  held  on  the  second  day  at  the 
BLM  Kingman  office. 

The  Council  has  been  estabUshed  by 
and  will  be  managed  according  to  the 
Federal  Advisory  Committee  Act  of 
1972.  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  the  PubHc 
Rangelands  Improvement  Act  of  1978. 

The  agenda  for  the  meeting  includes: 

Land  Exchanges 

Wilderness  Environmental  Impact 

Statements 
Wild  Horse  and  Burro  Program 
Recreation  Management  Program 
BLM  Management  Updates 
Business  from  the  Floor 
Public  Comments  and  Statements 
Future  Meetings  and  Agenda  Topics 

SUPPLEMENTARY  INFORMATION:  This  is  a 
public  meeting  and  the  presentation  of 
oral  statements  or  the  submission  of 
written  statements  that  address  the 
issues  on  the  meeting  agenda  or  related 
matters  are  welcomed. 
Henri  R.  Bisson, 
District  Manager. 

[FR  Doc.  87-9184  Filed  4-22-87;  8:45  am) 
SIUINO  COOC  4310-12-4I 


IWY-04(M)7-4133-15] 

Rock  Springs  District  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


action:  Notice  of  meeting  of  the  Rock 
Springs  District  Advisory  Council. 

DATE:  The  meeting  will  be  held  May  27. 
1987.  at  9  a.m. 

ADDRESS  Pinedale  Resource  Area 
Office.  Bureau  of  L,and  Management. 
Pinedale,  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  H.  Sweep.  District  Manager, 
Rock  Springs  District,  Bureau  of  Land 
Management.  P.O.  Box  1869.  Rock 
Springs,  Wyoming  82902-1869.  (307)  382- 
5350. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  9  a.m.. 
Wednesday.  May  27.  in  the  Pinedale 
Resource  Area  Office  Conference  Room. 
If  the  public  turnout  is  too  large  for  the 
facihties  available  at  the  Resource  Area 
office,  the  meeting  will  be  moved  to  the 
Sublette  County  Library  in  Pinedale. 
Agenda: 

Draft  Pinedale  Resource  Management 
Plan 

Update  on  District  Programs 

Public  Comment  Period 

Arrangements  for  the  Next  Meeting 
Donald  H-  Sweep, 
District  Manager. 

April  13. 1987. 
[FR  Doc.  B7-9185  Filed  4-22-87:  8:45  am] 

BILUNO  CODC  4310-22-M 

[ES-030-07-4212-11;  ES-00157-O0SJ 

Realty  Action;  Recreation  and  Public 
Purposes  ClassiflcatiorH- Land 
Classification  for  Recreation  and 
Public  Purposes,  Michigan 

summary:  The  following  described 
parcels  Have  been  classified  as  suitable 
for  disposal  to  the  State  of  Michigan  by 
conveyance  pursuant  to  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  1926  (44  Stat.  741)  as  amended  (43 
U.S.C.  869): 

Michigan  Meridian.  Michigan 
1.  ES-36835 
T.44N..  R31W., 
Sec.  23.  Lots  8  and  11,  Iron  County,  Total  of 
111.40  acres; 
T.26N.,  R.6W., 
Sec.  36.  SV^  SE  V«,  Kalkaska  County,  total 
of  80.00  acres; 
T.21N..  R.1W., 
Sec.  4,  Ix>t8  1,  2.  3,  and  4,  Roscommon 
County,  total  of  169.01  acres; 
T.24N.,  R.1W., 
Sec.  11  SW%  NEV4,  Roscommon  County, 
total  of  40.00  acres; 
T.47N.,  R.13W.. 
Sec.  II,  Lot  3,  Schoolcraft  County,  total  of 
35.74  acres; 
T.32N..  R.4E.. 
Sec  29.  Lot  6;  Sec.  32.  Ixit  10;  Montmorency 
County,  total  of  0.30  acres. 
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2.  ES-36836 
T.41N..  R.7E.. 

Sec.  18,  Tract  40,  Chippewa  County,  total  of 
0.01  acres; 
T.41N..  R.7E.. 
Sec.  28,  Tract  39,  Chippewa  County,  total  of 
0.75  acres; 
T.41N.,  R.1E., 
Sec.  3,  Tract  37,  Mackinac  County,  total  of 
1.10  acres; 
T.41N.,  R.2E., 
Sec.  1,  Tract  37,  Mackinac  County,  total  of 
0.01  acres; 
T.42N..  R.1W., 
Sec.  28,  Tract  40.  Mackinac  County,  total  of 
0.02  acres. 

3.  ES-36837 

All  are  Chippewa  County. 
T.44N.,  R.2E.. 

Sec.  28,  Tract  37,  total  of  0.30  acres: 
T.44N..  R.2E., 

Sec.  31,  Tract  38,  total  of  0.08  acres; 
T.45N..  R.2E., 

Sec.  12,  Tracts  37  and  38,  total  of  0.40  acres; 
T.47N..  R.2E., 

Sec.  33,  Tract  37,  total  of  1.36  acres; 
T.41N.,  R.3E., 

Sec.  7.  Tract  37.  total  of  0.27  acres; 
T.41N.,  R.3E., 

Sec.  9.  Tract  38,  total  of  0.72  acres; 
T.41N.,  R.3E., 

Sec.  10,  Tract  39.  total  of  0.04  acres. 

4.  ES-36838 

All  are  Chippewa  County. 
T.43N..  R.3E.. 

Sec.  21,  Tract  37,  total  of  1.45  acres; 
T.44N.,  R.3E., 

Sec.  17.  Tract  37,  total  of  0.06  acres; 
T.44N.,  R.3E., 

Sec.  31,  Tract  38.  total  of  0.01  acres; 
T.42N..  R.4E., 

Sec.  14,  Tract  37,  total  of  0.87  acres; 
T.42N.,  R.4E., 

Sec.  16.  Lot  3.  total  of  0.01  acres. 

5.  ES-36839 

All  are  Chippewa  County. 
T.42N.,  R.3E., 

Sees.  25  and  36,  Tracts  37  and  38,  total  of 
0.86  acres; 
T.41N.,  R.5E., 

Sec.  15.  Tract  41.  total  of  0.04  acres; 
T.41N..  R.5E., 

Sec.  15,  Tract  42.  total  of  0.01  acres; 
T.41N.,  R.7E.. 

Sec.  17,  Tract  37,  total  of  0.42  acres; 
T.41N.,  R.7E.. 

Sec.  21.  Tract  38,  total  of  1.10  acres. 

6.  ES-36840 

All  are  Chippewa  County. 
T.41N.,  R.4E.. 

Sec.  1,  Tract  42,  total  of  0.12  acres; 
T.41N.,  R.4E.. 

Sec.  8.  Tract  37,  total  of  2.04  acres; 
T.41N..  R.4E., 

Sec.  6,  Tract  38,  total  of  0.61  acres; 
T.41N.,  R.4E.. 

Sec.  9,  Tract  40,  total  of  0.41  acres; 
T.41N..  R.4E.. 

Sec.  9.  Tract  41,  total  of  1.62  acres; 
T.41N.,  R.5E.. 

Sec.  7,  Tract  37,  total  of  0.12  acres; 

7.  ES-36841 

All  are  Chippewa  County. 
T.43N..  R.5E.. 


Sec.  25,  Tract  39,  total  of  1.23  acres; 
T.43N.,  R.5E., 

Sea  29,  Tract  37.  total  of  0.62  acres: 
T.43N.,  R.5E., 

Sec.  34.  Tracts  40  and  41.  total  of  0.36  acres; 
T.43N..  R.5E., 

Sea  36,  Tract  3&  total  of  0.17  acres: 
T.41N.,  R.6E., 

Sea  20,  Tract  38,  total  of  2.50  acres; 
T.41N.,  R.6E., 

Sec.  24,  Tract  37.  total  of  0.08  acres; 

8.  ES-36842 

All  are  Chippewa  County. 
T.41N.,  R.5E.. 

Sec.  14.  Tract  40.  total  of  1.55  acres; 
T.41N..  R.5E.. 

Sec.  14.  Tract  39.  total  of  0.28  acres; 
T.42N.,  R.5E., 

Sea  14,  Tract  40,  total  of  0.53  acres: 
T.42N.,  R.5E., 

Sec.  27,  Tract  37,  total  of  1.66  acres; 
T.42N.,  R.5E, 

Sea  28,  Tract  39,  total  of  0.99  acres; 
T.42N.,  R.5E., 

Sec.  14,  Tract  38.  total  of  0.61  acres; 

9.  ES-36843 
T.4S..  R.6W.. 

Sec.  3.  Lots  1  and  2,  Calhoun  County,  total 
of  2.83  acres; 
T.4S..  R.2E.. 

Sec.  36,  Lot  7.  Jackson  County,  total  of  1.55 
acres. 

The  purpose  of  the  conveyance  is 
preservation  for  wildlife  management  or 
public  recreation. 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR  5  2741.8.  In  the  event  of 
noncompliance  with  the  terms  of  the 
patent,  title  to  the  land  shall  revert  to 
the  United  States. 

Classification  of  this  land  segregates 
it  from  all  appropriation  except  as  to 
applications  under  the  mineral  leasing 
laws  and  the  Recreation  and  PubUc 
Purposes  Act.  This  segregation  will 
terminate  upon  issuance  of  a  patent,  or 
eighteen(18)  months  from  the  date  of 
this  Notice,  or  upon  publication  of  a 
notice  of  termination. 

Comments:  For  a  period  of  45  days 
from  the  date  of  first  pubUcation  of  this 
notice,  interested  parties  may  submit 
comments  to:  District  Manager, 
Milwaukee  District  Office.  Bureau  of 
Land  Management,  P.O.  Box  631, 
Milwaukee,  Wisconsin  53201-0631. 
FOR  FURTHER  INFORMATION  CONTACT. 
Detailed  information  concerning  this 
application  is  available  for  review  at  the 
Milwaukee  District  Office,  Suite  225,  310 
West  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53203.  or  by  calling  Duane 
MarU  at  (414)  291-4429. 
LeonR-Kabat, 
Acting  District  Manager. 
[FR  Doc.  87-0187  Filed  4-22-87;  8:45  am) 

MLLMQ  CODE  431IM)E-«I 


[OR-050-4212-1 1:GP  7-171;  OR-401 191 

Realty  Action;  Recreation  and  Public 
Purposes  Classification  and  Lease  of 
Public  Lands  in  Klamath  County,  OR 

agency:  Bureau  of  Land  Management. 
Interior. 

The  following  described  lands  have 
been  examined  and  found  to  be  suitable 
for  lease  under  the  Recreation  and 
Public  Purposes  Act  of  June  14. 1926.  as 
amended  (43  U.S.C.  869  Et.  seq.). 

T.  23  S.,  R.  10  E.,  W.M.  Klamath  County. 
Oregon 
Section  3.  SEViSEV*  that  portion  lying 
north  of  Beal  Rd,  and  extending  1,044 
feet  west  of  the  section  line. 

The  described  lands  comprise  about 
20  acres  and  are  being  offered  by  lease 
to  the  LaPine  Rodeo  Association,  a  non- 
profit corporation,  to  allow  development 
enthusiasts. 

This  Decision/Notice  is  based  on  the 
following: 

(1)  The  land  is  unappropriated,  and 
found  to  be  valuable  for  public 
purposes. 

(2)  The  land  is  not  of  national 
dignificance  and  not  essential  to  any 
Bureau  of  Land  Management  program. 

(3)  The  proposed  use  conforms  with 
ELM  and  local  land  use  planning. 

(4)  The  proposed  action  will  not  have 
significant  or  controversial 
environmental  effects. 

(5)  The  proposal  has  broad  support 
from  the  local  community.  It  would 
increase  recreational  opportunities,  and 
could  enhance  tourism  for  the  area. 

The  classification  and  granting  of  a 
lease  will  not  be  adverse  to  any  known 
public  or  private  interests.  The  lease 
will  be  subject  to  the  following  terms 
and  conditions: 

(1)  The  lease  term  would  be  ten  years 
subject  to  renewal  upon  request  by  the 
applicant.  Any  changes  to  the  Plan  of 
Development  requires  prior  approval  by 
the  Prineville  District  Manager,  BLM. 

(2)  All  development  is  considered 
temporary.  A  proposal  to  establish 
permanent  structures  on  the  site  would 
require  prior  approval  by  the  Prineville 
District  Manager,  BLM. 

Classification  of  the  lands  for  lease  to 
the  LaPine  Rodeo  Association,  under  the 
provisions  of  the  above  cited  authority 
segregates  them  from  all  appropriations, 
including  locations  under  the  mining 
laws,  except  as  to  applications  under 
the  Mineral  Leasing  Laws. 

Detailed  information  concerning  this 
application,  including  the  field  reports 
and  environmental  assessments,  are 
available  for  review  at  the  Prineville 


13530 


District  Office.  Box  550,  Prineville,  OR 
97754. 

Petition  for  classification  OR-40119  is 
approved  as  to  the  land  described 
above. 

On  or  before  June  1, 1987,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  550,  Prineville. 
OR  97754.  Objections  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate  or  modify  the  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  Final 
Determination  of  this  Department. 

Dated:  April  16, 1987. 
Donald  L.  Smith, 

Acting  District  Manager. 

(FR  Doc.  87-«188  Filed  4-22-87:  8:45  ain| 

BttXINQ  CODE  4110-S3-M 


[CO-942-06-4520-12] 

Colorado;  Filing  of  Plats  for  Survey 

April  14, 1987. 

The  plats  of  survey  of  the  following 
described  land,  will  be  o^icially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  A.M.,  April  14, 
1987. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south,  west, 
and  north  boundaries  and  a  portion  of 
the  subdivisional  lines,  and  the  survey 
of  the  subdivision  of  certain  section,  T. 
39  N.,  R.  11  E.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  791,  was 
accepted  April  1, 1987. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  portions  of  the 
subdivision  of  sections  27  and  28,  T.  2 
N.,  R.  2  W.,  Ute  Meridian.  Colorado, 
Group  No.  808,  was  accepted  April  3, 
1987. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

Duane  E.  Olsen, 

Acting  Chief.  Cadaatrai  Surveyor  for 
Colorado. 
[FR  Doc.  87-9189  Filed  4-22-87;  8:45  am] 

BtLUMOCOOE  43ie->»4« 
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[MT-920-07-4520-11] 

Filing  of  Piat  of  Survey,  Montana 

agency:  Bureau  of  Land  Management 

Montana  State  Office. 

ACnow:  Notice  of  filing  of  plat  of  survey. 

summary:  Plats  of  survey  of  the  lands 
described  below  accepted  March  30, 
1987,  were  officially  fiJed  In  the 
Montana  State  Office  effective  10  asa. 
on  April  7. 1987. 

Black  Hills  Meridian,  Soutli  Dakota 
T.  3  S.,  R.  4  E. 

The  supplemental  plat  of  section  18, 
Township  3  South,  Range  5  East,  Black 
Hills  Meridian,  South  Dakota,  showing 
amended  lottings  created  by 
cancellation  of  Dickover  placer.  Mineral 
Survey  No.  867,  Wilson  placer,  Mineral 
Survey  No.  870  and  Towner  placer, 
Mineral  Survey  No.  871;  the  segregation 
of  Willow  Creek,  Lone  Mountain  No.  1, 
and  Bob  Cousins  No.  1  lodes.  Mineral 
Survey  No.  1353,  and  Victory  lode. 
Mineral  Survey  No.  2138;  and  the 
segregation  of  Homestead  Entry  Surveys 
Nos.  ea  199,  339,  340,  345,  and  475;  is 
based  upon  the  Mineral  Survey  and 
Homestead  Entry  Survey  records,  the 
plats  approved  May  23, 1899,  and 
November  2, 1909,  for  Township  3  South, 
Range  5  East,  and  the  plat  accepted 
January  12, 1972,  for  Township  3  South, 
Range  4  East,  Black  Hills  Meridiaa 
South  Dakota,  was  accepted  March  30, 
1987.  The  area  described  is  in  Custer 
County. 

Black  HiUs  Meridian,  South  Dakota 
T.  35.,  R.  4E. 

The  supplemental  plat  of  section  19, 
Township  3  South,  Range  5  East.  Black 
Hills  Meridian.  South  Dakota,  showing 
amended  lottings  created  by 
cancellation  of  Mallon  placer,  Mineral 
Survey  No.  644.  Lyndale  placer,  Mineral 
Survey  No.  868  and  Towner  placer. 
Mineral  Survey  No.  871;  the  segregation 
of  Mineral  Survey  Nos.  1353.  2039.  and 
2138;  and  the  segregation  of  Homestead 
Entry  Surveys  Nos.  60. 199.  339.  421,  and 
422:  is  based  upon  the  Mineral  Survey 
and  Homestead  Entry  Survey  records, 
the  plats  approved  May  23. 1899,  and 
November  2, 1909,  for  Township  3  South, 
Range  5  East,  and  the  plat  accepted 
)aBuary  12, 1972.  for  Township  3  South, 
Range  4  East.  Black  Hills  Meridian, 
South  Dakota,  was  accepted  March  30, 
1967.  The  area  described  is  in  Custer 
County. 

These  plats  were  prepared  at  the 
request  of  the  U.S.  Forest  Service,  Black 
Hills  National  Forest,  to  facilitate  a  land 
exchange. 
ELECTIVE  date:  April  7, 1987. 


FOR  FURTHER  INFORMATION  CONTACT! 

Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings, 
Montana  59107. 

Dated  April  15. 1987. 
Eniest  L.  Kemmis, 
Acting  State  Director. 
[FR.  Doc.  B7-9190  Filed  4-22-87;  8:45  am] 

BILUMQ  CODE  4310-ON-ll 


[AZ-943-07-4920-10-7133;  A-8973] 

Legal  Description  of  Barry  M. 
Goldwater  Air  Force  Range 
WIttidrawal;  AZ 

April  17, 1987. 

action:  Notice^ 

SUMMARY:  This  notice  provides  official 
publication  of  the  legal  descriptions  of 
the  Barry  M.  Goldwater  Air  Force  Range 
withdrawal  in  Arizona  as  required  by 
section  2(a)  of  Pub.  L.  99-606  enacted 
November  6, 1986. 
EFFECTIVE  DATE:  November  6, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Marsha  Luke,  Bureau  of  Land 
Management,  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011  (602) 
241-5534.. 

SUPPLEMENTARY  INFORMATION:  The  legal 
description  of  the  withdrawal  for  Barry 
M.  Goldwater  Air  Force  Range  effected 
by  Pub.  L.  99-606  is  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  7  S.,  R.  1  W., 

Sees.  13  to  36,  inclusive. 

Tps.  8  and  9  S.,  R.  1  W. 
T.  7  S..  R  2  W., 

Sees.  13  to  36,  inclusive. 
Tps.  8  and  9  S.,  R.  2  W. 

T.  7  S.,  R  3  W.. 

Sees.  13  to  36,  inclusive. 
Tps.  8  and  9  S.,  R.  3  W. 
T.  10  S.,  R.  3  W.,  unsurveyed. 

Sees.  4  to  9,  inclusive, 

Sees.  16  to  21,  inclusive, 

Sees.  28  to  33,  inclusive. 
T.  7  S..  R  4  W., 

Sees.  13  to  36,  inclusive. 
Tps.  8,  a  and  10  S.,  R.  4  W. 
T.6S..  R.  5W.. 

Sec.  18; 

Sec.  14.  E«/4,  S'ANfWy*.  SWy4: 

Sees.  15, 16,  and  17,  inclusive; 

Sec.  IB.  lots  3,  4.  EM1NEV4,  SWy4NEV!i, 
SEV4NWV4,  E%SWV4.  SE'A; 

Sees.  19  to  36,  inclusive. 
Tps  7  to  10  S.,  R.  5  W. 
T.  6  8.,  R.  6  W., 

Sec.  13,  EM1SEV4,  SWy4SEV4,  SEViSWy4 

Sec.  22.  EWiSEy4.  SWy4SEy4,  SViSWyi 

Sec.  23,  SV4,  EV4NEy4,  SWy4NEy4, 
SEy4NWy4; 

Sees.  24,  to  27,  inclusive: 

Sees.  34,  to  36,  inclusive. 


i^PXi'ti  I     s^ 
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T.  7  S,  R  6  W.. 

Sees.  1  to  3.  indusive. 

Sees.  10  to  30.  inclusive. 
Tp8.8,9andlOS..R.6W. 
T.  11  S,  R.  6  W.. 

Sec  3.  lot  4,  SWVtNWV*.  WV^SW^ 

Sees.  4  to  9,  indusive; 

Sec.  10.  WHNWWi.  SWV«; 

Sees.  13  to  21.  indusive; 

Sec.22.WVi: 

Sec  24.  WViWVi; 

Sea25.WS4NWVi; 

Sec28.  SV^ 

Sees.  27.  NWy«,  SVl; 

Sees.  28  to  3a  Inclusive. 
T.  7  S.,  R.  7  W.. 

Sees.  13  to  36,  iaduaiv«. 
Tps.  8  to  10  S..  R.  7  W. 
Tps.  11  and  12  S.,  R.  7  W.,  unsurveyed. 
T.  14  S,  R.  7  W, 

Sees.  6,  7,  and  la 
T.  a  S.,  R.  8  W.,  partially  surveyed. 

Sec  28.  SWy«.  SWVUtfW^  SVWWt^N 

WV4; 
Sees.  27  to  31,  all  that  portion  lying  south  of 
the  railroad  right-of-way,  as  mors 
particularly  identified  and  described  on 
the  official  records  of  the  Bureau  of  Land 
Management  Arizona  State  Office. 
Sees.  32.  33,  And  34; 
Sec  35,  WH.  WV4SEy4. 
T.  7  S..  R.  8  W.. 
Sec  2.  lots,  2,  3,  and  4.  SV4NWy4, 

SWy4NE%,andSS; 
Sees.  3  to  11,  inclusive; 
Sec  12.  SViSWVdNVVM  and  WV^SWVu 
Sees.  13  to  38,  ineiusive. 
Tps.  8  and  «  S.,  R.  B  W..  unsurveyed. 
T.MS..R.8W., 

Tps  11  and  12  S..  R.  8  W.,  wtsurveyed. 
T.  13  S.,  R.  8  W.,  unsnrreyed. 
Sees.  2  to  11,  inclusive: 
Sees.  14  to  36,  inclusive. 
T.  14  S.,  R.  8  W.,  unsurveyed. 
Sees.  1  to  21,  inclusive. 
Sees.  28  to  33,  indusive. 
T.  15  S.,  R.  8  W.,  unsurveyed. 
Sees.  4  to  9,  inclusive; 
Sees.  16  to  21,  inclusive; 
Sees.  28  to  33,  inclusive. 
T.  18  S.,  R.  8  W..  unsurveyed. 
Sees.  4  to  9,  inclusive; 
Sees.  16  to  21,  indusive: 
Sees.  28  to  33,  inclusive. 
T.  17  S.,  R.  8  W„  unsurveyed. 
Sees.  4,  5.  6,  a,  and  a 
T6  S..  R.  9  W., 
Sees.  33.  34,  and  35,  all  that  portion  lying 
south  of  the  railroad  right-of-way.  as 
more  particularly  identified  and 
described  on  the  official  records  of  the 
Bureau  of  Land  Management.  Arizona 
State  Office. 
T.  7  8.,  R.  9  W., 
Sees.  1  to  4.  inclusive: 
Sees.  9  to  36,  indusive. 
Tps.  8  to  17  S.,  R.  9  W.,  unsurveyed. 
Tps.  8  and  9  S.,  R.  10  W. 
Tps.  10  to  16  S.,  R.  10  W.,  unstirveyed. 
Tps.  8  to  10  S.,  R.  11 W. 
Tps.  11  to  16  S.,  R.  11  W.,  unsurveyed. 
Tps.  8  to 98.,  Rs.im  and  12  W, 
T.10S,R.12W. 


jj>».  11  \a  i<  o.,  n.  a  v»,  uns'arveyea, 
T.  8  S.,  R.  13  W.,  all  that  portion  lying  south  of 
the  railroad  right-of-way,  as  more 
particularly  identified  and  described  on 
the  offidal  records  of  the  Bureau  of  Land 
Management  Arizona  State  Office. 
T.9andlOS.R.13W. 
Tps.  11  to  15  5.,  R.  13  W.,  unsurveyed. 
T.  8  S.,  R.  14  W,  all  those  portions  lying  south 
of  the  railroad  right-of-way,  as  more 
particular^r  identified  and  described  in 
the  offidal  records  of  the  Bureau  of  Land 
Management  Arizona  State  Office. 
T.  9  and  10  S.,  R.  14  W. 
Tps.  11  to  15  S..  R.  14  W.,  unsurveyed. 
T.8S.,IL15W.. 

Sees.  33  to  36.  indusive. 
T.  9  and  10  8.,  R.  18  W. 
T.  10  S.,  R.  15  W. 

Tps.  11  to  14  8..  R.  15  W..  unsurveyed. 
T.  9  S.,  R.  16  W.. 

Sees.  1  end  2; 

Sees.  7  to  3«,  indusive. 
T.  10  8..  R.  16  W. 

Tps.  11  to  14  S..  R.  16  W..  unsurveyed 
T.  9  S.,  R.  17  W,  pvtially  surveyecC 

Sees.  12  to  16,  ineiusive; 

Sec  17.  S%; 

Sees.  19  to  38,  indusive. 
T.  10  S.,  R.  17  W. 

Tps.  11  to  14  S.,  R.  17  W.,  unsurveyed 
T.9S,R.18W.. 

Sec  21,  SE^; 

Sec  22.  SW, 

Sees.  23  to  36.  inclusive. 
T.  10S.,R.18W. 

Tps.  11  to  13  S..  R.  18  W.,  unsurveyed. 
T.  9  S.,  R.  19  W.. 

Sees.  25  to  36,  indusive. 
Tps.  10  to  13  8.,  R.  19  W.,  unsurveyed 
T.  9  S.,  R.  20  W., 

Sees.  25  to  36,  fau:lusive. 
Tps.  10  to  12  S.,  R.  20  W.,  unsurveyed 
T.  9  S.,  R.  21  W., 

Sees.  25  to  36,  indusive. 
Tps.  108.  tol2S..R.21  W. 
T.  9  S.,  R.  22  W., 

Sees.  25  to  28,  indusive; 

Sec  29,  EV4.  EV4NWy4,  SWV4; 

Sees.  32  to  36,  indusive. 
T.  10  &,  R.  22  W., 

Sees.  1  to  S,  indusive: 

Sec  6,  E^: 

Sees.  7  to  36,  indusive. 
Tps.  11  and  12  S.,  R.  22  W, 

"Hie  area  described  above  aggregates 
2.868.100  acres,  more  or  less,  of  public  and 
private  land  in  Maricopa.  Pima  and  Yuma 
Counties,  Arizona. 

A  copy  of  the  legal  descaiption  and 

map  are  available  for  public  inspection 

in  die  following  offices: 

Director  (322),  Bureau  of  Land 
Management.  Room  3643  Interior 
Building,  IStfa  and  C  Streets  NW., 
Washington.  DC  20240 

State  Director.  Arizona  State  OfKoe, 
Bureau  of  Land  Management,  P.O.  Box 
16563,  Pboenlx.  Arizona  B5011 


Bureau  of  Land  Management.  Phoenix 
District  Offkx,  2015  West  Deer  Valley 
Road  Phoenix.  Arizona  85023 

Bureau  of  Land  Management  Yuma 
Diatrict  Office,  3150  Wlnaor  Ave.. 
Yuma,  Arizona  85364 

Commander,  U.S.  Army  Engineer 
District.  Los  Angeles,  P.O.  Box  2711, 
Los  Angeles,  CA  90053-2325 

Chief,  Arizona  Real  Estate  Office,  U.S. 
Army  Engineer  District  Los  Angeles, 
3636  North  Central  Avenue.  Suite  770, 
Phoenix,  Arizona  85012-li>36 

Commander,  Luke  Air  Force  Base — 
Bany  M.  G<rfdwater  Air  Force  Range, 
Luke  Air  Force  Base.  AZ  85308 

Commander,  Marine  Corps  Air  Station. 
Yuma,  Arizona  85369-5000 

Director.  U.S.  Fish  and  Wiidiife  Service, 
Room  3256,  Inferior  Building,  18th  and 
C  Streets  NW.,  Washington,  DC  20240 

Regional  Director,  U.S.  Fish  and  Wildlife 
Senrtee.  P.Q  Box  1306,  Alboquerqae. 
New  Mexico  87103. 

John  T.  Mazes, 

Chief,  Branch  of  Lands  andMinemIt 

Operations. 

[PR  Doc  87-9191  Filed  4-22-87;  8:45  am] 

MLUM  CODC  MIO-SMi 


Ofnem  of  Surface  MIntng  Reclamatton 
stid  Enforownont 

Inf  ormatton  Conection  SubmlttMl  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

Tbe  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Rediiction 
Act  (44  U.SC.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestioDS  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington  DC  20503.  telephone  395- 
7313. 

Title:  Permanent  Regulatory  Program— 
Small  Operator,  Assistance  Program 
30  CFR  Part  795 

Abstract  This  information  collection 
requirement  is  needed  to  provide 
assistance  to  qualified  Small  Mine 
Operators  undiier  section  507tc)  of  Pob. 
L  95-87.  The  information  requested 
will  provide  the  regulatory  authority 
with  data  to  determir»e  the  eligibility 
of  the  applicant  and  the  capability 
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and  expertise  of  laboratories  to 

perform  the  required  work. 
Bureau  Form  Number:  FS-6 
Frequency:  On  occasion 
Description  of  Respondents:  Small  Coal 

Mining  Operators 
Annual  Responses:  412 
Annual  Burden  Hours:  27, IM 
Bureau  Clearance  Officer  Darlene 

Grose  Boyd  343-5447 

Dated:  November  14, 1986. 
Donald  L.  Hinderllter, 
Acting  Assistant  Director.  Budget  and 
Administration. 
[FR  Doc.  87-9107  Filed  4-22-87;  8:45  am] 

BILUNO  COOC  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

Bicycle  Tires  and  Tubes  From  Taiwan; 
Request  for  Comments  Concerning 
the  Institution  of  a  Section  751(b) 
Review  Investigation 

agency:  International  Trade 
Commission. 

action:  Request  for  comments  regarding 
the  institution  of  a  section  751(b]  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-166  (Final). 
Bicycle  Tires  and  Tubes  from  Taiwan. 

SUMMARY:  The  Commission  invites 
comments  from  the  public  on  whether 
changed  circimistances  exist  suindent 
to  warrant  the  institution  of  an 
investigation  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
16751b))  to  review  the  Commission's 
affirmative  determination  in 
investigation  No.  731-TA-166  (Final), 
regarding  bicycle  tires  and  tubies  from 
Taiwan.  The  purpose  of  the  proposed 
751(b)  review  investigation,  if  instituted, 
would  be  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured,  or  would  be 
threatened  with  material  injury,  or  the 
established  of  an  industry  in  the  United 
States  would  be  materially  retarded,  by 
reason  of  imports  of  bicycle  tires  and 
tubes  from  Taiwan  if  the  antidumping 
order  regarding  such  merchandise  were 
to  be  modified  or  revoked.  Bicycle  tires 
and  tubes  are  provided  for  in  items 
772.48  and  772.57,  respectively,  of  the 
Tariff  Schedules  of  the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT. 
Vera  Libeau  (202-523-0368),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 


Commission's  TDD  terminal  on  202-724- 
0002. 

SUPMXMENTARY  INFORMATION:  On  May 
30, 1984,  the  Commission  determined 
pursuant  to  section  735(b)(1)  of  the  Act 
(19  U.S.C.  1673),  that  an  industry  in  the 
United  States  was  materially  injured  by 
reason  of  imports  of  bicycle  tires  and 
tubes  from  Taiwan  which  the 
Department  of  Commerce  had 
determined  to  be  sold  or  likely  to  be 
sold  at  less  than  fair  value  (LTFV). 
Accordingly,  the  Department  of 
Commerce  ordered  that  dumping  duties 
be  imposed  on  such  imports  (49  FR 
24157,  June  12, 1984). 

Od  April  2, 1987,  the  Commission 
received  a  request,  pursuant  to  section 
751(b)  of  the  Act,  to  review  its 
affirmative  determination  in 
investigation  No.  731-TA-166.  This 
request  is  filed  by  counsel  on  behalf  of 
the  Taiwan  producers  of  bicycle  tires 
and  tubes. 

Written  Comments  Requested 

Pursuant  to  S  207.45(b)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.45(b)(2)),  the 
Commission  requests  comments 
concerning  whether  the  following 
alleged  changed  circumstances  are 
sufficient  to  warrant  institution  of  a 
review  investigation:  Carlisle  Tire  & 
Rubber  Co.,  the  sole  U.S.  producer  of 
bicycle  tires  and  tubes  at  the  time  of  the 
antidumping  investigation,  has 
terminated  its  production  of  such 
merchandise  effective  February  27, 1987; 
has  informed  Taiwan  producers  that  it 
does  not  plan  to  resume  production  in 
the  United  States;  and  is  presently 
importing  bicycle  tires  and  tubes  firom 
Taiwan.  Consequently,  no  U.S.  industry 
remains  to  be  materially  injured  by 
imports  of  the  subject  merchandise. 

Written  Submissions 

In  accordance  with  9  201.8  of  the 
Commission's  rules  (19  CFR  201.8),  the 
signed  original  and  14  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission,  701  E 
Street  NW.,  Washington,  DC  20436.  All 
comments  must  be  filed  no  later  than  30 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  doctmient 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  business 
confidential  treatment  imder  S  201.6  of 
the  Commission's  rules  (19  CFR  201.6). 
Such  requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  Each  sheet  must  be  clearly 
marked  at  the  top  "Confidential 


Business  Data. "  The  Commission  will 
either  accept  the  submission  in 
confidence  or  return  it.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Copies  of  the  request  for  review  of  the 
injury  determination  and  any  other 
documents  in  this  matter  are  available 
for  public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission;  telephone  202-523-0161. 

Issued:  April  20, 1967. 

By  order  of  the  Conunission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  87-9119  Filed  4-22-87:  8:45  am] 

BILUNO  COOE  7020-(a-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Hnance  Docket  No.  30861(A)  (Sub-No.  1)] 

City  Of  Austin,  TX;  Acquisition 
Exemption 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  the  City  of  Austin, 
TX,  from  the  requirements  of  49  U.S.C. 
Subtitle  rv  in  its  acquisition  of  162  miles 
of  railroad  from  Southern  Pacific 
Transportation  Company. 

DATES:  This  exemption  will  be  effective 
on  May  26, 1987.  I^titions  to  stay  must 
be  filed  by  May  4, 1987,  and  petitions  for 
reconsideration  must  he  filed  by  May  13, 
1987. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30861(A)  (Sub-No.  1) 
to:  (1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Richard 
H.  Streeter,  Wheeler  &  Wheeler.  1729  H 
Street,  NW.,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area). 

Decided:  April  IB,  1987. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Lamboley,  Commissioners 
Slerrett,  Andre,  and  Simmons.  Vice  Chairman 
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LMnbotey  dtssented  with  a  separaie 
expression. 

NoraU  R.  McGee, 

Secretary. 

[FR  Doc.  87-«H7  Filed  4-22-B7;  6:45  am] 

MLUNQCOOE  7035-0^-11 


[Docket  Na  AB-3  (Sul>4«o.  67X] 

Missouri  Pacific  Railroad  Co^ 
Abandonment  Exemption  for  RaH 
Lines  In  Fori  Ber>d  and  Brazoria 
Counties,  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  7.5  mile-line  of  railroad  between 
milepost  22.5  near  Hawdon,  TX  and 
milepost  30.0  near  Rosharon.  TX  in  Fort 
Bend  and  Brazoria  Counties,  TX. 
Railway  Labor  Executives'  Association 
seeks  imposition  of  labor  protective 
conditions. 

Applicant  intends  to  consummate  the 
proposed  abandonment  of  and 
discontinuance  of  service  over  the  line 
on  or  about  May  20, 1987. 

Apphcant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  Tlie  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  Hling  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  efTective  on  [30 
days  from  service  of  this  decision] 
(unless  stayed  pending  reconsideration). 
Petitions  to  stay  must  be  filed  by  (10 
days  after  service),  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  [20  days  after 
service]  %vith:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Joseph  D. 
Anthofer,  1416  Dodge  Street.  Omaha.  NE 
68179. 


If  the  notice  of  exemption  contains 
false  or  rai^ading  informatioii.  use  of 
the  exemptioD  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemptioo  Is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  April  18. 1987. 

By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NoreU  R.  McGee, 
Secretary. 

[FR  Dot  87-8326  Filed  4-22-87;  8:45  am) 
BtUJNO  CODE  703»-01-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Hughes  Tool  Co.  a 
Baker  International  Corp.;  Proposed 
Final  Judgment  and  Competitive 
impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16  (b)-{h),  that  a  complaint, 
proposed  final  judgment,  stipulation, 
and  competitive  impact  statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Hughes 
Tool  Company  and  Baker  International 
Corporation. 

"Hie  complaint  of  the  United  States  in 
this  case  aUeges  that  the  merger  of 
Hughes  Tool  Company  ("Hughes")  and 
Baker  International  Corporation 
("Baker")  may  substantially  lessen 
competition  in  the  United  States  in  the 
sale  of  tricone  rock  bits  and  in  the  sale 
of  electric  submersible  oilwell  pumps,  in 
violation  of  section  7  of  the  Clayton  Act 
(15  U5.C  18).  Tricone  rock  bits  are 
devices  used  in  drilling  wells  for  die 
exploration  for  or  the  production  of 
crude  oil  or  natural  gas.  Electric 
submersible  oilwell  pumps  are  multi- 
stage centrifugal  pumps  that  are  inserted 
into  oilwells  and  used  to  pump  oil  to  the 
surface.  In  1988,  total  sales  of  tricone 
rock  bits  in  the  United  States  were 
approximately  $200  million.  Hughes 
accounted  for  approximately  28  percent 
of  those  sales  and  Baker  accounted  for 
approximately  17  percent.  In  1986.  total 
sales  of  electric  submersible  oilwell 
pcunps  in  the  United  States  were 
approximately  $110  million.  Hughes 
accounted  for  approximately  28  percent 
of  those  sales  and  Baker  accounted  for 
approximately  6  percent 

The  proposed  Final  Judgment  would 
require  Baker  to  divest  the  tricone  rock 
bit  operations  of  its  Reed  Tool  Company 
sub^diary  and  the  electric  submersible 
oilwell  pump  operaticms  of  its  Baker  Lift 
Systems  division  by  October  1. 19S7.  If 


llie  tncone  rock  bit  operations  of  Reed 
Tool  Company  have  not  been  divested 
with'm  the  time  allowed,  a  trustee  wiM 
be  appointed  to  divest  all  of  Reed  Tool 
Company.  If  the  electric  submersible 
oilwell  pump  operations  of  Baker  Lift 
Systems  have  not  been  divested  within 
the  time  allowed,  a  trustee  will  be 
appointed  to  divest  all  of  Baker  lift 
Systems. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  James  R.  Weiss.  Chief, 
Transportation,  Energy  and  Agriculture 
Section,  Antitrust  Division.  U.S. 
Department  of  Justice.  Room  9403 
Judiciary  Center  Building,  555  Fourth 
Street  NW..  Washington,  DC  20001  (202/ 
724-6350). 

Dated:  April  13, 1987. 
loseph  H.  Widmar, 
Director  of  Operations,  Antitrust  Divisions. 

U.S.  District  Court  for  the  District  of 
Columbia 

[Contains  Redacted  Version  on  Asset  Sale 
Agreement  Attached  to  Proposed  Final 
Judgment] 

United  States  of  America,  Plaintiff,  v. 
Hughes  Tool  Company  and  Baker 
International  Corporation,  Defendants. 

Civil  Action  No.  87-0932. 

Filed:  April  3. 1987. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

(1)  The  parties  consent  that  a  Final 
Jud^ent  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  Plaintiff  has 
not  withdrawn  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  Defendants  and  by 
fding  that  notice  tvith  the  Court 

(2)  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Jud^ent  and  the  Hold  Separate 
Stipulation  Of  The  Parties  And  Order 
Thereon  pending  entry  of  the  Final 
Judgment,  and  shall,  from  the  date  of  the 
filing  of  this  Stipulation,  com[Hy  with  all 
the  terms  and  provisions  thereof  as 
though  the  same  were  in  full  force  and 
effect  as  an  order  of  the  Court 
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(3)  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated: 

Respectfully  submitted. 
Charles  F.  Rule, 

Acting  Assistant  Attorney  General. 
Roger  B.  Andewell, 
Judy  Whalley, 
James  R.  Weiss, 
Constance  K.  Robinson, 
Attorneys.  U.S.  Department  of  Justice, 
Antitrust  Division. 
Donald  A.  Kaplan, 
Patricia  C.  Chick. 
Donna  N.  Kooperstein. 
Philip ).  Thompson, 
Attorneys.  U.S.  Department  of  Justice, 
Antitrust  Division,  Judiciary  Center  Building. 
Room  9822.  555  Fourth  Street.  NW.. 
Washington,  DC  20001.(202)  724-6464. 

For  Defendant  Hughes  Tool  Company: 
Andrews  &  Kurth, 

By:  John  W.  Ebert, 
A  Member  of  The  Firm,  4200  Texas  Commerce 
Tower,  Houston,  Texas.  (713)220^200. 

For  Defendant  Baker  International 
Corporation: 
Arnold  &  Porter 

By:  Michael  N.  Sohn, 
A  Member  of  The  Firm,  1200  New  Hampshire 
Avenue,  NW..  Washington.  DC 20036.  (202) 
872-6700. 

Stipulation  Approved  for  Filing. 
Done  this day  of  April,  1987. 

United  States  District  Judge. 

United  States  District  Court  District  of 

Columbia 

United  States  of  America,  plaintiff,  v. 
Hughes  Tool  Company  and  Baker 
International  Corporation,  defendants.  Civil 
Action  No.  87-0932. 

Filed:  April  3, 1987. 

Final  Judgment 

WHEREAS,  plaintiff.  United  States  of 
America,  having  filed  its  Complaint 
herein  on  April  3, 1987,  and  plaintiff  and 
defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  such  issue; 

AND  WHEREAS,  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its  approval 
by  the  Court; 


AND  WHEREAS,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement  and  defendants  have 
represented  to  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

NOW.  THEREFORE,  before  the  taking 
of  any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

(MIDERED,  ADJUDGED  AND 
DECREED  as  follows: 

I 

lliis  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  hereto.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  under 
section  7  of  the  Clayton  Act.  as 
amended  (15  U.S.C.  18). 

II 


As  used  in  this  Final  Judgment: 

A.  "Baker"  means  the  defendant 
Baker  International  Corporation, 
including  each  division,  subsidiary,  or 
a^diate  thereof,  and  each  officer, 
director,  employee,  attorney,  agent,  or 
other  person  acting  for  or  on  behalf  of 
any  of  them. 

a  "Hughes"  means  the  defendant 
Hughes  Tool  Company,  including  each 
division,  subsidiary,  or  affiliate  thereof, 
and  each  officer,  director,  employee, 
attorney,  agent,  or  other  person  acting 
for  or  on  behalf  of  any  of  them. 

C.  "Reed  Tool  Company"  means  Reed 
Tool  Company  (Delaware),  an  entity  of 
Baker  organized  and  existing  under  the 
lavrs  of  the  State  of  Delaware,  and  Reed 
Tool  Company,  an  entity  of  Baker 
organized  and  existing  under  the  laws  of 
the  State  of  Texas,  which,  directly  or 
indirectly,  research,  produce,  market, 
and/or  service,  domestically  and 
internationally,  tricone  rock  bits  and 
other  products  and  services.  Reed  Tool 
Company  includes  all  real  property, 
material,  equipment,  supplies,  patents, 
copyrights,  copyright  registrations  and 
applications,  trademarks,  trademark 
registrations  and  appUcations,  trade 
names  or  commercial  names,  computer 
software  programs,  and  all  other 
tangible  and  intangible  assets,  rights, 
and  other  benefits  presently  owned, 
licensed,  possessed,  or  used  by  Reed 
Tool  Company  in  the  development, 
manufacture,  financing,  or  mariceting  of 
any  product  that  Reed  Tool  Company 
has  in  the  past  manufactured  or  sold, 
currently  manufactures  or  sells,  or  is 
considering  manufacturing  or  selling, 


including,  but  not  limited  to,  tricone  rock 
bits,  natural  and  artificial  diamond  bits, 
coring  products  and  services,  and 
stabilizers  (such  specified  products  and 
services  hereinafter  sometimes  being 
referred  to  as  "Reed  Products").  Reed 
Tool  Company  shall  also  include  the 
domestic  and  international 
manufacturing  facilities,  regional  offices, 
and  stock  points  of  Reed  Tool  Company, 
and  the  assets  of  the  following  entities 
used  in  the  development,  manufacture, 
financing,  or  marketing  of  Reed 
Products:  Reed  Tool  Company 
International;  Baker  International 
Canada  Ltd.;  Baker's  miirority  interest  in 
A.C.C.SA.  de  C.V.;  Baker  International 
(Nederland)  B.V..  as  successor  to  Reed 
Tool  Company  (Nederiand)  B.V.;  Baker 
International  Ltd.;  and  Reed  Tool 
Company  International  Limited.  Reed 
Tool  Company  shall  also  include  any 
patents,  copyrights,  copyright 
registrations  and  applications, 
trademarks,  trademark  registrations  and 
applications,  trade  names  or  commercial 
names,  computer  software  programs, 
and  all  other  intangible  assets,  rights, 
and  other  benefits  presently  owned, 
licensed,  possessed,  or  used  by  Kobe 
Argentina,  S.A.  or  Baker  Eastern  S.A. 
pursuant  to  any  agreement, 
understanding,  or  license  from  Baker 
(including  Reed  Tool  Company),  that 
relate  to  any  Reed  Products,  but  shall 
not  include  any  other  interest  of  Baker 
in  either  or  both  of  them. 
Notwithstanding  the  foregoing.  Reed 
Tool  Company  shall  not  include  any 
interest  in  the  building  or  land  used  for 
the  Baker  Technology  Center,  located  at 
Northwest  Crossing,  but  shall  include 
such  equipment  there  located  as  is 
maintained  on  the  books  of  Reed  Tool 
Company  or  predominantly  used  in  the 
business  of  Reed  Tool  Company; 
provided  that  defendants  shall  bear  any 
expense  of  relocating  any  such 
equipment  to  the  premises  of  Reed  Tool 
Company. 

D.  'Tricone  rock  bit  operations  of 
Reed  Tool  Company"  means  Reed  Tool 
Company,  except  those  tangible  and 
intangible  assets,  rights,  and  other 
benefits  of  Reed  Tool  Company 
described  in  Section  11(C)  of  this  Final 
Judgment  that  are  neither  necessary  for. 
nor  predominantly  used  in.  the 
development,  manufacture,  financing,  or 
marketing  of  tricone  rock  bits  in  the 
United  States,  and  includes:  (1)  All  real 
property,  tangible  and  intangible  assets, 
rights,  and  other  benefits  of  Reed  Tool 
Company  associated  with  the 
manufacture  of  tricone  rock  bits  in  the 
Republic  of  Singapore;  and  (2)  any 
patents,  copyrights,  copyright 
registrations  and  applications. 


trademarks,  trademark  registrations  and 
applications,  trade  names  or  commercial 
names,  computer  software  programs, 
and  all  other  intangible  assets,  rights, 
and  other  benefits  presently  owned, 
licensed,  possessed,  or  used  by  Kobe 
Argentina,  S.A.  or  Baker  Eastern  SA. 
pursuant  to  any  agreement, 
understanding,  or  license  from  Baker 
(including  Reed  Tool  Company),  that 
relate  to  tricone  rock  bits. 

E.  "Baker  Lift  Systems"  means  the 
division  of  Baker  Oil  Tools,  Inc.,  a 
subsidiary  of  Baker  organized  and 
existing  under  the  laws  of  the  State  of 
California,  which  division,  directly  or 
indirectly,  researches,  produces, 
markets,  and/or  services,  domestically 
and  internationally,  electric  submersible 
oilwell  pumps  and  other  products  and 
services.  Baker  Lift  Systems  includes  all 
real  property,  material,  equipment, 
supplies,  patents,  copyrights,  copyright 
registrations  and  applications, 
trademarks,  trademark  registrations  and 
applications,  trade  names  or  commercial 
names,  computer  software  programs, 
and  all  other  tangible  and  intangible 
assets,  rights,  and  other  benefits 
presently  owned,  licensed,  possessed,  or 
used  by  Baker  Lift  Systems  in  the 
development,  manufacture,  financing,  or 
marketing  of  any  product  that  Baker  Lift 
Systems  has  in  the  past  manufactured  or 
sold,  currently  manufactures  or  sells,  or 
is  considering  manufacturing  or  seUing, 
including,  but  not  limited  to,  electric 
submersible  oilwell  pumps,  single  stage 
high  pressure  surface  pumps,  and  rod 
pump  controllers  (such  specified 
products  hereinafter  sometimes  being 
referred  to  as  "Baker  Lift  Products"). 
Baker  Lift  Systems  shall  also  include  the 
domestic  and  international 
manufacturing  facilities,  regional  offices, 
and  stock  points  of  Baker  Lift  Systems 
and  Baker  Lift  Systems  International 
Inc.  Baker  Lift  Systems  shall  also 
include  any  patents,  copyrights, 
copyright  registrations  and  applications, 
trademarks,  trademark  registrations  and 
applications,  trade  names  or  commercial 
names,  computer  software  programs, 
and  all  other  intangible  assets,  rights, 
and  other  benefits  presently  owned, 
licensed,  possessed,  or  used  by  Kobe 
Argentina.  S.A.  or  Baker  Eastern  S.A. 
pursuant  to  any  agreement, 
understanding,  or  license  from  Baker 
(including  Baker  Lift  Systems),  that 
relate  to  Baker  Lift  Products,  but  shall 
not  include  any  other  interest  of  Baker 
in  either  or  both  of  them.  Except  as 
provided  in  Section  IX(B)  of  this  Final 
Judgment  with  respect  to  any  purchaser 
of  Baker  Lift  Systems.  Baker  Lift 
Systems  shall  not  include  any  rights  to 
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the  names  "Baker".  "Baker  Lift",  or  any 
derivatives  thereof. 

F.  "ESP  operations  of  Baker  Lift 
Systems"  means  Baker  Lift  Systems. 
except  those  tangible  and  intangible 
assets,  rights,  and  other  benefits  of 
Baker  Lift  Systems  described  in  Section 
11(E)  of  this  Final  Judgment  that  are 
neither  necessary  for,  nor  predominantly 
used  in,  the  development,  manufacture, 
financing,  or  marketing  of  electric 
submersible  oilwell  pumps  in  the  United 
States  and  includes  any  patents, 
copyrights,  copyright  registrations  and 
applications,  trademarks,  trademark 
registrations  and  applications,  trade 
names  or  commercial  names,  computer 
software  programs,  and  all  other 
intangible  assets,  rights  and  other 
benefits  presently  owned,  licensed, 
possessed,  or  used  by  Kobe  Argentina, 
S.A.  or  Baker  Eastern  S.A.  pursuant  to 
any  agreement,  understanding,  or 
license  from  Baker  (Including  Baker  Lift 
Systems),  that  relate  to  electric 
submersible  oilwell  pumps. 

G.  "Person"  means  any  natural 
person,  corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entity. 

m 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendants, 
their  successors  and  assigns  and  to  all 
other  persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other  disposition 
of  all  or  substantially  all  of  their  assets 
or  stock,  that  the  acquiring  party  agree 
to  be  bound  by  the  provisions  of  this 
Final  Judgment. 

C.  Nothing  herein  shall  suggest  that 
any  portion  of  this  Final  Judgment  is  or 
has  been  created  for  the  benefit  of  any 
third  party  and  nothing  herein  shall  be 
construed  to  provide  any  rights  to  any 
third  party. 

rv 

A.  Defendants  are  hereby  ordered  and 
directed  to  divest  to  a  purchaser  prior  to 
October  1, 1987  all  of  their  direct  and 
indirect  ownership  in  and  control  over 
the  tricone  rock  bit  operations  of  Reed 
Tool  Company  and  the  ESP  operations 
of  Baker  lift  Systems;  provided, 
however,  that:  (1)  Nothing  herein  shall 
be  construed  as  requiring  any 
divestiture  pursuant  to  this  Final 
Judgment  to  be  accomplished  by  means 
of  a  sale  of  stock  or  securities;  and  (2) 
defendants'  obligation  under  this 
Section  to  divest  the  tricone  rock  bit 
operations  of  Reed  Tool  Company  shall 


be  satisfied  if  (a)  defendants  enter  the 
Definitive  Agreement  with  Cameo. 
Incorporated  ("Cameo")  dated  March  30. 
1987  attached  to  this  Final  Judgment,  (b) 
plaintiff  in  its  sole  discretion  does  not 
object  to  divestiture  in  accordance  with 
said  Definitive  Agreement,  and  (c)  said 
divestiture  otherwise  complies  with  and 
is  carried  out  in  conformance  with  all 
other  provisions  of  this  Final  Judgment. 

B.  If  defendants  have  not  divested  all 
of  their  ownership  interest  in  the  tricone 
rock  bit  operations  of  Reed  Tool 
Company  and  the  ESP  operations  of 
Baker  Lift  Systems  prior  to  October  1. 
1987,  plaintiff  may,  in  its  sole  discretion, 
extend  this  time  period  for  an  additional 
period  of  time  not  to  exceed  three 
months,  if  defendants  request  such  an 
extension  and  demonstrate  to  plaintiffs 
satisfaction  that  they  are  then  engaged 
in  negotiations  that  are  likely  to  result  in 
the  required  divestiture  but  that  the 
divestiture  cannot  be  completed  prior  to 
October  1, 1987.  Such  extension  of  time 
may  apply  to  either  divestiture  required 
by  this  Final  Judgment  or  to  both,  and 
shall  be  effected  by  plaintiff's  fiHng 
notice  thereof  with  the  Court. 

C.  Defendants  agree  to  take  all 
reasonable  steps  to  accomplish  quickly 
said  divestitures.  In  carrying  out  their 
obligation  to  divest  the  tricone  rock  bit 
operations  of  Reed  Tool  Company, 
defendants  may  divest  these  operations 
alone,  or  may  divest  along  with  these 
operations  any  other  assets  of  Reed 
Tool  Company  or  of  Baker  or  Hughes.  In 
carrying  out  their  obligation  to  divest 
the  ESP  operations  of  Baker  Lift 
Systems,  defendants  may  divest  these 
operations  alone,  or  may  divest  along 
with  these  operations  any  other  assets 
of  Baker  Lift  Systems  or  of  Baker  or 
Hughes. 

D.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment,  the 
defendants  promptly  shall  make  known 
in  the  United  States  and  in  other  major 
countries,  by  usual  and  customary 
means,  the  availability  of  the  tricone 
rock  bit  operations  of  Reed  Tool 
Company  or  of  Reed  Tool  Company,  and 
of  the  ESP  operations  of  Baker  Lift 
Systems  or  of  Baker  Lift  Systems,  for 
sale  as  ongoing  businesses.  The 
defendants  shall  notify  any  person 
making  an  inquiry  regarding  the  possible 
purchase  of  these  operations  that  the 
sale  is  being  made  pursuant  to  this  Final 
Judgment  and  provide  such  person  with 
a  copy  of  the  Final  Judgment.  The 
defendants  shall  also  furnish  to  all  bona 
fide  prospective  purchasers  of  the 
tricone  rock  bit  operations  of  Reed  Tool 
Company  or  Reed  Tool  Company,  or  the 
ESP  operations  of  Baker  Lift  Systems  or 
Baker  Lift  Systems,  who  so  request 
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subject  to  customary  confidentiality 
assurances,  all  pertinent  information 
regarding  Reed  Tool  Company  and/or 
Baker  Lift  Systems,  respectively. 
Defendants  shall  provide  such 
information  to  the  plaintiff  no  later  than 
the  time  they  furnish  such  information  to 
any  other  person.  Defendants  shall 
permit  prospective  purchasers  of  the 
tricone  rock  bit  operations  of  Reed  Tool 
Company  or  Reed  Tool  Company,  or  the 
ESP  operations  of  Baker  Lift  Systems  or 
Baker  Lift  Systems,  to  have  access  to 
personnel  at  Reed  Tool  Company  and/ 
or  Baker  Lift  Systems,  respectively,  and 
to  make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational,  or  other  documents  and 
information  as  may  be  relevant  to  the 
sale  of  the  tricone  rock  bit  operations  of 
Reed  Tool  Company,  the  ESP  operations 
of  Baker  Lift  Systems,  Reed  Tool 
Company,  or  Baker  Lift  Systems, 
respectively.  Nothing  contained  herein 
shall  be  construed  to  require  defendants 
to  permit  any  prospective  purchaser  to 
have  access  to  any  docimients  or 
information  relevant  to  the  tricone  rock 
bit  operations  or  the  electric 
submersible  oilwell  pump  operations  of 
Hughes. 

E.  Unless  plaintiff  otherwise  consents, 
divestiture  of  the  tricone  rock  bit 
operations  of  Reed  Tool  Company  shall 
be  accomplished  in  such  a  way  as  to 
satisfy  plaintiff  that,  as  of  the  time  of 
divestiture,  these  operations  can  and 
vnll  be  operated  by  the  purchaser  as  a 
viable,  ongoing  business  engaged  in  the 
manufacture  and  sale  of  tricone  rock 
bits.  Divestiture  shall  be  made  to  a 
purchaser  for  whom  it  is  demonstrated 
to  plaintiffs  satisfaction  that  (1)  the 
purchase  is  for  the  purpose  of  competing 
effectively  in  the  manufacture  and  sale 
of  tricone  rock  bits,  and  (2)  the 
purchaser  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  manufacture 
and  sale  of  tricone  rock  bits. 

F.  Unless  plaintiff  otherwise  consents, 
divestiture  of  the  ESP  operations  of 
Baker  Lift  Systems  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff  that,  as  of  the  time  of 
divestiture,  these  operations  can  and 
will  be  operated  by  the  purchaser  as  a 
viable,  ongoing  business  engaged  in  the 
manufacture  and  sale  of  electric 
submersible  oilwell  pumps.  Divestiture 
shall  be  made  to  a  purchaser  for  whom 
it  is  demonstrated  to  plaintiffs 
satisfaction  that  (1)  the  purchase  is  for 
the  purpose  of  competing  effectively  in 
the  manufacture  and  sale  of  electric 
submersible  oilwell  pumps,  and  [2]  the 
purchaser  has  the  managerial, 
operational,  and  financial  capability  to 


compete  effectively  in  the  manufacture 
and  sale  of  electric  submersible  oilwell 
pumps. 

G.  Except  to  the  extent  otherwise 
approved  by  plaintiff,  any  assets 
divested  pursuant  to  this  Final  Judgment 
shall  be  divested  free  and  clear  of  (1)  all 
mortgages,  encumbrances  and  liens  to 
Baker  or  Hughes,  and  (2)  any 
contractual  commitments  or  obligations 
(such  as  patent  or  technology  license 
agreements  or  supply  contracts)  to 
Baker  or  Hughes  existing  as  of  the  date 
of  divestiture,  unless  the  purchaser  of 
the  divested  operations  voluntarily 
assumes  the  future  performance  of  any 
such  existing  contracts. 

H.  If  defendants  have  not  divested 
their  ownership  interest  in  the  tricone 
rock  bit  operations  of  Reed  Tool 
Company  and  the  ESP  operations  of 
Baker  Lift  Systems  by  July  1, 1987, 
defendants  shall  notify  plaintiff  of  that 
fact.  If  defendants  still  have  not 
divested  all  of  their  ownership  interest 
in  the  tricone  rock  bit  operations  of 
Reed  Tool  Company  and  the  ESP 
operations  of  Baker  Lift  Systems  within 
ten  (10)  days  thereafter,  plaintiff  shall 
provide  defendants  with  written  notice 
of  the  names  and  quaUfications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture(8).  Defendants  shall  notify 
plaintiff  within  ten  (10)  days  thereafter 
whether  either  or  both  of  such  nominees 
are  acceptable.  If  either  or  both  of  such 
nominees  are  acceptable  to  defendants, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person  as  the  trustee.  If  neither  of  such 
nominees  is  acceptable  to  defendants, 
they  shall  furnish  to  plaintiff,  within  ten 
(10)  days  after  plaintiff  provides  the 
names  of  its  nominees,  written  notice  of 
the  names  and  quahfications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture(s).  If  either  or  both  of  such 
nominees  are  acceptable  to  plaintiff, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person  as  the  trustee.  If  neither  of  such 
nominees  is  acceptable  to  plaintiff,  it 
shall  furnish  the  Court  the  names  and 
qualifications  of  its  proposed  nominees 
and  the  names  and  quahfications  of  the 
nominees  proposed  by  defendcmts.  The 
Court  may  hear  the  parties  as  to  the 
qualifications  of  the  nominees  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 


A.  The  appointment  of  the  trustee 
named  by  the  Court  shall  become 
effective  upon  the  first  filing  by  plaintiff 


of  a  notice  pursuant  to  either  Section 
V(B)  or  V(C)  of  this  Final  Judgment. 

B.  In  the  event  defendants  have  not 
divested  the  tricone  rock  bit  operations 
of  Reed  Tool  Company  prior  to 
expiration  of  the  time  period  specified  in 
Section  IV(A)  or  IV(B)  of  this  Final 
Judgment,  as  applicable,  plaintiff  may 
file  a  notice  to  that  effect  with  the  Court 
and.  upon  the  filing  of  said  notice,  the 
trustee  then  shall  take  steps  to  effect 
divestitiu^  of  Reed  Tool  Company; 
provided,  however,  that  plaintiff  shall 
not  file  such  a  notice  if,  prior  to 
expiration  of  the  applicable  time  period, 
defendants  have  notified  plaintiff 
pursuant  to  Section  VI  of  this  Pinal 
Judgment  of  a  proposed  divestiture  of 
the  tricone  rock  bit  operations  of  Reed 
Tool  Company  and  plaintiff  has  not  filed 
a  written  notice  that  it  objects  to  said 
proposed  divestiture. 

C  In  the  event  defendants  have  not 
divested  the  ESP  operations  of  Baker 
Lift  Systems  prior  to  expiration  of  the 
time  period  specified  in  Section  rV(A)  or 
rV(B)  of  this  Final  Judgment,  as 
applicable,  plaintiff  may  file  a  notice  to 
that  effect  with  the  Court  and,  upon  the 
filing  of  said  notice,  the  trustee  then 
shall  take  steps  to  effect  divestiture  of 
Baker  Lift  Systems;  provided,  however, 
that  plaintiff  shall  not  fUe  such  a  notice 
if.  prior  to  expiration  of  the  applicable 
time  period,  defendants  have  notified 
plaintiff  pursuant  to  Section  VI  of  this 
Final  Judgment  of  a  proposed  divestiture 
of  the  ESP  operations  of  Baker  Lift 
Systems  and  plaintiff  has  not  filed  a 
writteo  notice  that  it  objects  to  said 
proposed  divestiture. 

D.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  any  business  as  to 
which  it  has  been  designated  to  effect 
divestiture.  The  trustee  shall  dispose  of 
such  business  or  businesses  to  a 
purchaser  acceptable  to  plaintiff  at  the 
best  price  and  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Section  VI  of  this  Final  Judgment,  and 
shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate. 
Defendants  shall  not  object  to  a  sale  by 
the  trustee  on  any  grounds  other  than 
malfeasance.  Any  such  objection  by 
defendants  must  be  conveyed  in  writing 
to  plaintiff  and  the  trustee  within  fifteen 
(15)  days  after  the  trustee  has  notified 
defendants  of  the  proposed  sale  in 
accordance  with  Section  VI  of  this  Fmal 
Judgment. 

E.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  shall  receive 
compensation  based  on  a  fee 
arrangement  providing  an  incentive 
based  on  the  price  and  terms  of  the 
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divestiture  and  the  speed  witii  which  it 
is  accomplished,  and  shall  serve  on  such 
other  terms  and  conditions  as  the  Court 
may  prescribe;  provided,  however,  that 
the  trustee  shall  receive  no 
compensation,  nor  incur  any  costs  or 
expenses,  prior  to  the  effective  date  of 
its  appointment.  The  trustee  shall 
account  for  all  monies  derived  from  a 
sale  of  Reed  Tool  Company  or  Baker  Lift 
Systems  or  both  and  all  costs  and 
expenses  incurred  in  connection 
therewith.  After  approval  by  the  Court 
of  the  trustee's  accounting,  including 
fees  for  its  services,  all  remaining 
monies  shall  be  paid  to  defendants  and 
the  trust  shall  then  be  terminated. 

F.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture(8]  and 
shall  use  their  best  efforts  to  assist  the 
trustee  in  accomplishing  the  required 
divestiture(s).  The  trustee  shall  have  full 
and  complete  access  to  the  p«vonnel, 
books,  records,  and  facilities  of  the 
bu8ine8s(es)  the  trustee  is  designated  to 
divest,  and  defendants  shall  develop 
such  financial  or  other  information 
relevant  to  the  assets  or  bu8iness[es]  to 
be  divested  as  the  trustee  may  request 

G.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  parties  and  the  Court 
setting  forth  the  trustee's  efforts  to 
accomplish  divestiture  as  contemplated 
under  this  Final  Judgment;  Provided, 
however,  that  to  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Court.  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who,  during  the  preceding 
thirty  (30)  days,  made  an  offer  to 
acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  ownership 
interest  in  either  Reed  Tool  Company  or 
Baker  Lift  Systems,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  The  trustee 
shall  maintain  full  records  of  all  efforts 
made  to  divest  these  operations. 

H.  Within  six  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestiturels)  required  by  Section  V  of 
this  Final  Judgment,  the  trustee  shall 
prompUy  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  any  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
reconmiendations:  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 


confidential  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  shall,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment 

VI 

At  least  thirty  (30)  days  prior  to  the 
scheduled  closing  date  of  any  proposed 
divestiture  pursuant  to  Section  IV  or  V 
of  this  Final  Judgment  defendants  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture,  shall  notify 
plaintiff  of  the  proposed  divestiture.  If 
the  trustee  is  responsible,  it  shall 
similarly  notify  defendants.  The  notice 
shall  set  forth  the  details  of  the 
proposed  transaction  and  hst  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to,  or  expressed  an  interest  in  or 
desire  to,  acquire  any  ownership  interest 
in  the  tricone  rock  bit  operations  of 
Reed  Tool  Company  or  Reed  Tool 
Company,  or  the  ESP  operations  of 
Baker  Lift  Systems  or  Baker  Lift 
Systems,  together  with  full  details  of 
same.  Within  fifteen  (15)  days  of  receipt 
by  plaintiff  of  such  notice,  plaintiff  may 
request  additional  information 
concerning  the  proposed  divestiture  and 
the  proposed  purchaser.  Defendants 
and/or  the  trustee  shall  furnish  any 
additional  information  requested  within 
twenty  (20)  days  of  the  receipt  of  the 
request  unless  the  parties  shall 
otherwise  agree.  Within  thirty  (30)  days 
after  receipt  of  the  notice  or  within 
twenty  (20)  days  after  plaintiff  has  been 
provided  the  additional  information 
requested  (including  any  additional 
information  requested  of  persons  other 
than  defendants  or  the  trustee), 
whichever  is  later,  plaintiff  shall  provide 
written  notice  to  defendants  and  the 
trustee,  if  there  is  one,  stating  whether 
or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendants  and/or  the  trustee 
that  it  does  not  object  then  the 
divestiture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  the  proviso  in 
Section  V(D).  Upon  objection  by 
plaintiff,  a  divestiture  proposed  under 
Section  IV  shall  not  be  constmunated. 
Upon  objection  by  plaintiff,  or  by 
defendants  under  the  proviso  in  Section 
V(D),  a  divestiture  proposed  under 
Section  V  shall  not  be  consummated 
unless  approved  by  the  Coiot. 


VII 

Upon  filing  of  this  Final  Judgment  and 
every  thirty  (30)  days  thereafter  until  the 
divestitures  have  been  completed  or 
authority  to  effect  divestiture  passes  to 
the  trustee  pursuant  to  Section  V  of  this 
Final  Judgment  defendants  shall  deUver 
to  plaintiff  an  affidavit  as  to  the  fact  and 
manner  of  compliance  with  Section  IV 
of  this  Final  Judgment.  Each  such 
affidavit  shall  include  the  name, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  ownership 
interest  in  either  the  tricone  rock  bit 
operations  of  Reed  Tool  Company  or  the 
ESP  operations  of  Baker  Lift  Systems,  or 
Reed  Tool  Company  or  Baker  Lift 
Systems,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period.  Defendants  shall 
maintain  full  records  of  all  efforts  made 
to  divest  these  operations. 

vm 

Defendants  shall  not  finance  all  or 
any  part  of  any  purchase  made  pursuant 
to  Section  IV  or  V  of  this  Final  Judgment 
without  plaintiff's  prior  consent 

TX 

A.  Upon  completion  of  any  divestiture 
of  either  the  tricone  rock  bit  operations 
of  Reed  Tool  Company  or  Re^  Tool 
Company  pursuant  to  this  Final 
Judgment  defendants  may  no  longer  use 
the  name.  "Reed",  in  connection  with 
the  manufacture,  provision,  or  sale  of 
any  product  or  service;  provided  that  (1) 
Defendants  may  enter  into  a  licensing 
agreement  to  use  said  name  for  a  period 
of  eighteen  (18)  months  from  the  date  of 
filing  of  this  Final  Judgment  in 
connection  with  the  manufacture  and 
sale  of  mining  equipment  by  Reed 
Mining  Tools,  Inc^  a  subsidiary  of 
Baker,  and  in  connection  with  die 
manufacture  and  sale  of  tool  joints  by 
Baker  Tubular  Services,  Inc.,  a 
subsidiary  of  Baken  (2)  defendants  may 
enter  into  a  licensing  agreement  to  use 
said  name  for  a  period  of  twelve  (12) 
months  from  the  date  of  filing  of  diis 
Final  Judgment  in  connection  with  the 
manufacture  and  sale  outside  the  United 
States  of  Reed  Products  by  Kobe 
Argentina,  S.A.  or  Baker  Eastern  S.A.; 
(3)  if  divestiture  is  accomplished  under 
Section  IV  of  this  Final  Judgment  by  a 
sale  that  does  not  include  all  assets  of 
Reed  Tool  Company  located  outside  of 
the  United  States,  defendants  may  enter 
into  a  licensing  agreement  to  use  said 
name  for  a  period  of  twelve  (12)  months 
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from  the  date  of  filing  of  this  Final 
Judgment  in  connection  with  the 
manufacture  and  sale  of  Reed  Products 
outside  of  the  United  States;  and  (4)  if 
divestiture  is  accomplished  under 
Section  IV  of  this  Final  Judgment  but 
defendants  retain  any  business(es)  of 
Reed  Tool  Company  inside  the  United 
States,  defendants  may  enter  into  a 
licensing  agreement  to  use  said  name  for 
a  period  of  six  (6)  months  in  connection 
with  such  retained  busine8s(es). 

B.  Notwithstanding  any  divestiture  of 
either  the  ESP  operations  of  Baker  Lift 
Systems  or  Baker  Lift  Systems  pursuant 
to  this  Final  Judgment,  defendants  shall 
retain  whatever  rights  they  may  have  to 
use  the  name,  "Baker  Lift";  provided 
that:  (1)  For  a  period  of  eighteen  (18) 
months  following  the  date  of  divestiture, 
the  defendants  shall  grant  a  purchaser 
of  the  ESP  operations  of  Baker  Lift 
Systems  an  exclusive  license  to  use  said 
name  in  connection  with  the 
manufactxire,  sale,  and  servicing  of 
electric  submersible  oilwell  pumps  in 
the  United  States;  (2)  for  a  period  of 
eighteen  (18)  months  following  the  date 
of  divestiture,  the  defendants  shall  grant 
a  purchaser  of  Baker  Lift  Systems  an 
exclusive  license  to  use  said  name  in 
connection  with  the  manufacture,  sale, 
or  servicing  of  any  product  or  service 
currently  manufactured,  sold,  or 
provided  by  Baker  Lift  Systems:  and  (3) 
for  a  period  of  ten  (10)  years  following 
the  date  of  entry  of  this  Final  Judgment 
defendants  shall  not,  under  said  name, 
sell  or  service  electric  submersible 
oilwell  pumps  in  the  United  States. 

X 

The  Hold  Separate  Stipulation  of  the 
Parties  and  Order  Thereon  filed  with  the 
Court  herewith  is  incorporated  herein. 

XI 

In  the  absence  of  prior  consent  by  the 
purchaser  of  the  divested  assets, 
defendants  are  hereby  enjoined  and 
restrained  until  six  (6)  months  following 
the  date  of  divestiture  &om  offering  any 
employment  to  any  person  who  is 
currently  an  executive  officer  of  Reed 
Tool  Company. 

XII 

For  the  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant 
made  to  its  principal  office,  be 
permitted: 


1.  Access  during  office  hours  of  such 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  oontrol  of  such  defendant  who  may 
have  counsel  present  relating  to  any 
matters  contained  in  this  Final 
Judgment  and 

2.  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  from  it 
to  interview  officers,  employees,  and 
agents  of  such  defendant  vvho  may  have 
counsel  present  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  any 
defendant's  principal  o^ice,  such 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  thia  Final  Judgment  as  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  XII  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  any 
defendant  to  plaintiff,  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(o)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to 
defendants  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding). 

xin 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 


and  for  the  punishment  of  any  violations 
hereof. 

XIV  I 

This  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its 
entry. 

XV  I 

Entry  of  this  Final  Judgment  is  in  the 
public  interest 

Dated: 
United  States  District  Judge 

United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  America,  Plaintiff,  v. 
Hughes  Tool  Company  and  Baker 
International  Corporation.  Defendants.  Civil 
No.  87-0932. 

Filed:  ^ril  3, 1987. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  Procedures  and 
PenalHes  Act  ("APPA").  15  U.S.C.  16(b)- 
(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I  I 

Nature  and  Purpose  of  the  Proceeding 

On  April  3. 1987,  the  United  States 
filed  a  civil  antitrust  Complaint  under 
section  15  of  the  Clayton  Act,  15  U.S.C. 
25,  alleging  that  the  proposed  merger  of 
Hughes  Tool  Company  ("Hughes")  and 
Baker  International  Corporation 
("Baker")  would  constitute  a  violation  of 
section  7  of  the  Clayton  Act  15  U.S.C. 
18.  The  Complaint  alleges  that  the  effect 
of  the  merger  may  be  substantially  to 
lessen  competition  in  the  manufacture 
for  sale  In  the  United  States  of  tricone 
rock  bits,  which  Hughes  manufactiu-es 
and  sells  through  its  Hughes  Tool 
Division  and  which  Baker  manufactures 
and  sells  through  its  wholly-owned 
subsidiary,  Reed  Tool  Company.  The 
Complaint  also  alleges  that  the  effect  of 
the  merger  may  be  substantially  to 
lessen  competition  in  the  manufacture 
for  sale  in  the  United  States  of  electric 
submersible  oilwell  pumps,  which 
Hughes  manufactures  and  sells  through 
its  Centrilift-Hughes  Division  and  which 
Baker  manufacttu«8  and  sells  through 
Baker  Lift  Systems,  a  division  of  its 
wholly-owned  subsidiary  Baker  Oil 
Tools,  Inc.  The  Complaint  seeks,  among 
other  relief,  an  injunction  preventing 
defendants  from,  in  any  manner, 
combining  their  tricone  rock  bit  or 
electric  submersible  oilwell  pump 
businesses. 
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On  April  3, 1987  the  United  States  and 
defendants  filed  a  stipulation  by  which 
they  consented  to  the  entry  of  a 
proposed  Final  {udgment  designed  to 
eliminate  the  anticompetitive  effects  of 
the  merger.  Under  the  proposed  Final 
Judgment,  as  explained  more  fully 
below,  defendant  Baker  would  be 
required  to  sell,  within  six  (6]  months, 
its  tricone  rock  bit  and  electric 
submersible  oilwell  pump  businesses.  If 
it  did  not  do  so,  a  trustee  appointed  by 
the  Court  would  be  empowered  to  sell 
Baker's  Reed  Tool  Company  subsidiary 
and  its  Baker  Lift  Systems  division.  The 
United  States  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act  Entry  of 
the  proposed  Final  Jud^nent  would 
terminate  the  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations  of  the 
proposed  Final  Judgment 


Events  Giving  Rise  to  the  Alleged 
Violations 

Hughes  and  Baker  are  both  large, 
diversified  oil  field  services  companies, 
providing  a  variety  of  the  tools  and 
services  needed  by  companies  engaged 
in  exploring  for  and  exploiting  oil  and 
gas  reserves.  Hughes'  net  sales  of  all 
products  were  approximately  $750 
million  in  1986.  Baker's  net  sales  of  all 
products  in  1986  were  approximately 
$1.5  biUion.  Both  Hughes  and  Baker 
manufacture  and  sell,  among  other 
things,  tricone  rock  bits  and  electric 
submersible  oilwell  pumps. 

On  October  22, 1986,  Hughes  and 
Baker  entered  into  an  agreement  and 
plan  of  reorganization  which  provided 
for  the  consolidation  of  the  two 
companies  through  a  series  of  stock 
transactions.  As  a  result  of  the  proposed 
transactions.  Hughes  and  Baker  will 
both  become  wholly-owned  subsidiaries 
of  a  newly  formed  company  to  be  called 
"Baker  Hughes."  All  outstanding  shares 
of  Hughes  and  Baker  common  stock  will 
be  converted  into  Baker  Hughes 
common  stock.  The  combination  would, 
in  effect  merge  all  of  the  businesses  of 
Hughes  and  Baker,  including  their 
tricone  rock  bit  businesses  and  their 
electric  submersible  oilwell  pump 
businesses.  The  tricone  rock  bit  and 
electric  submersible  oilwell  pump 
markets  are  described  in  greater  detail 
below. 

A.  Tricone  Rock  Bits.  Tricone  rock 
bits  are  used  in  drilling  virtually  all  oil 
and  gas  wells  in  the  United  States.  A 


tricone  rock  bit  asisista.  in  part,  of  three 
cone-shaped  cutting  devices  mounted  in 
such  a  way  that  they  intermesh  and 
rotate  together  as  the  bit  drills  through 
the  geological  formations.  Tricone  rock 
bits  come  in  many  different  sizes  and 
configurations,  ranging  from  4  to  26 
inches.  The  cutting  elements  on  the 
cones  are  either  steel  teeth  that  are 
machined  as  part  of  the  cone,  or 
timgsten  carbide  inserts  that  are  pressed 
into  holes  machined  in  the  cone  surface. 
The  cones  are  mounted  on  bearings  that 
may  be  of  either  the  journal  or  roller 
type  and  may  be  either  sealed  or 
unsealed.  Tricone  rock  bits  are  attached 
to  the  end  of  a  "drill  string,"  which 
consists  of  thirty  or  forty-foot  sections  of 
heavy-walled  pipe  assembled  end-to- 
end  leading  to  the  drilling  rig  at  the 
surface. 

In  the  course  of  drilling  an  oil  or  gas 
well,  many  different  types  of  geological 
formations  of  varying  hardness  and 
composition  may  be  encountered. 
Tricone  rock  bit  manufacturers  seek  to 
develop  different  bits,  i.e.,  bits  with 
different  cutting  elements  and  bearings, 
to  achieve  the  greatest  possible 
efficiency  for  drilling  each  of  the 
different  possible  geological  formations. 
The  major  manufacturers  of  tricone  rock 
bits  each  offer  more  than  200  different 
types  and  sizes  of  tricone  rock  bits. 

Oil  companies  and  drilling  contractors 
seek  to  achieve  the  lowest  "cost-per- 
foot"  when  drilling  a  well.  Of  the  costs 
used  to  determine  cost-per-foot,  the 
purchase  price  of  the  tricone  rock  bit  is 
a  relatively  small  one.  Because  securing 
access  to  a  rig  and  various  other 
services  necessary  in  the  course  of 
drilling  a  well  far  exceed  the  cost  of  the 
rock  bit  itself  and  because  replacing  the 
rock  bit  can  take  anywhere  from  several 
hours  to  a  full  day,  tricone  rock  bit 
purchasers  seek  to  replace  tricone  rock 
bits  as  infrequently  as  possible. 
Accordingly,  purchasers  select  a  tricone 
rock  bit  based  on  its  durability  and 
reliabihty,  as  well  as  its  efficiency  in 
drilling  in  a  particular  formation. 

There  is  no  reasonable  substitute  to 
which  a  significant  number  of  customers 
would  turn  in  response  to  a  small  but 
significant  and  nontransitory  price 
increase  in  tricone  rock  bits.  The 
Complaint  alleges  that  the  manufacture 
of  tricone  rock  bits  for  sale  in  the  United 
States  constitutes  a  line  of  commerce 
and  a  relevant  market  (hereinafter  "U.S. 
tricone  rock  bit  market")  for  antitrust 
purposes. 

Entry  into  the  U.S.  tricone  rock  bit 
market  is  difficult  and  time  consuming. 
To  enter  the  U.S.  tricone  rock  bit  market 
and  gain  a  significant  market  share, 
among  other  things,  a  firm  must 


establish  a  reputation  for  the  efficiency, 
durability  and  reliability  of  its  product 
under  actual  drilling  conditions  in  a 
wide  variety  of  different  geographic  and 
geological  conditions.  A  firm  must  also 
establish  and  maintain  a  significant 
research  and  development  capability,  an 
expert  technical  service  capability,  and 
a  sales  and  service  force  deployed  at 
locations  convenient  to  drilling  sites. 

Hughes  and  Baker  are  direct 
competitors  in  the  U.S.  tricone  rock  bit 
market  and  are  the  first  and  third  largest 
firms  in  that  market.  The  four  largest 
manufacturers  of  tricone  rock  bits 
account  for  about  94  percent  of  total 
sales  in  that  market.  The  market  is 
highly  concentrated  and  would  become 
substantially  more  concentrated  as  a 
result  of  the  proposed  merger  of  Hughes 
and  Baker.  Based  on  1986  sales  data, 
Hughes  and  Baker  have,  respectively, 
about  28  percent  and  17  percent  of  the 
U.S.  tricone  rock  bit  market.  The 
combination  of  the  two  firms  would 
create  a  dominant  firm  with  a  market 
share  of  45  percent  and  would  increase 
the  Herfindahl-Hirschmann  Index 
("HHI")."  a  measure  of  market 
concentration,  by  about  950  to  about 
3300. 

Based  upon  the  foregoing  and  other 
facts,  the  Complaint  alleges  that  the 
effect  of  the  merger  may  be 
substantially  to  lessen  competition  in 
U.S.  tricone  rock  bit  market  in  violation 
of  section  7  of  the  Clayton  Act 

B.  Electric  Submersible  Oilwell 
Pumps.  Very  few  oil  wells  produce 
enough  oil  under  sufficient  pressure  to 
cause  the  oil  to  flow  to  the  earth's 
surface  without  the  aid  of  some  form  of 
man-made  pumping  device  ("artificial 
hft  systems").  Electric  submersible 
oilwell  pumps  ("ESPs")  are  one  form  of 
artificial  lift  system  used  to  lift  well  fluid 
to  the  surface.  An  ESP  consists  of  a 
multi-stage  centrifugal  pump  connected 
to  an  electric  motor  and  encased  in  a 
cylindrical  steel-alloy  casing.  ESPs  are 
manufactured  in  varying  sizes  according 
to  the  depth  of  the  well  and  volume  of 
fluid  for  which  they  are  intended.  The 
electric  motors  are  manufactured 


'  The  Herfindahl-Hirtchman  Index  ii  ■  measure 
of  market  concentnbon  calculated  by  aquaring  the 
market  ahare  of  each  Tirm  competini  in  the  market 
and  then  Bumming  the  resulting  numbers  For 
example,  for  a  market  consisting  of  four  ftrma  with 
shares  of  30  30.  20  and  20  percent  the  HHI  ia  2000 
(30  squared  +30  squared  +20  squared  +20 
squared  =  2600).  The  HHI.  which  lakes  into  account 
the  relative  size  and  distribution  of  the  firms  in  a 
market,  ranges  from  virtually  zero  to  10.000.  The 
index  approaches  zero  when  a  market  is  occupied 
by  a  large  number  of  firms  of  relatively  equal  size. 
The  index  mcreases  as  the  aujnber  of  firms  in  the 
market  decreases  and  as  tiie  disparity  in  size 
between  the  leading  firms  and  the  remaining  firma 
increases. 
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separately  from  the  pumps  themselves 
so  that  different  combinations  of  pump 
sizes  and  motor  sizes  can  be  assembled, 
depending  on  the  particular 
characteristics  and  requirements  of  the 
well  in  which  the  ESP  is  to  be  used. 
Electric  motors  range  from  those  with  a 
few  horsepower  to  those  with  800 
horsepower  or  more.  The  pumps  vary  in 
size  according  to  the  barrels  per  day  of 
fluid  they  can  Uft,  up  to  about  20,000 
barrels  per  day  or  more.  Because  ESPs 
may  be  subjected  to  severe  heat, 
pressure,  and  corrosive  conditions 
which  typically  occur  in  oil  wells,  they 
are  precision-crafted  to  high  tolerances 
and  manufactured  of  special  high-grade 
metal  alloys. 

Other  types  of  artificial  lift  systems 
include  rod-and-beam  pumps,  hydraulic 
pumps,  and  gas  Uft.  In  choosing  among 
the  various  artificial  lift  systems, 
customers  seek  to  lift  well  fluid  to  the 
surface  In  the  most  economically 
efficient  manner  possible.  The  decision 
as  to  which  artiRcial  lift  system  will  be 
used  is  typically  dictated  by  well 
conditions  and  performance 
requirements.  These  include  such 
factors  as  depth  of  the  well,  fluid  volume 
and  properties,  geographic  location, 
surface  space  limitations,  and  available 
sources  of  power.  ESPs  are  the  artificial 
lift  systems  used  for  lifting  large 
volumes  of  well  fluid  under  certain 
surface  and  well  conditions. 

There  is  no  reasonable  substitute  to 
which  a  significant  number  of  customers 
would  turn  in  response  to  a  small  but 
significant,  nontransitory  price  increase 
for  ESPs.  The  complaint  alleges  that  the 
manufacture  of  ESPs  for  sale  in  the 
United  States  constitutes  a  line  of 
commerce  and  a  relevant  market 
(hereinafter  "U.S.  ESP  market")  for 
antitrust  purposes. 

To  enter  the  U.S.  ESP  market  and  gain 
a  significant  market  share,  among  other 
things,  a  firm  must  establish  a 
reputation  for  the  efficiency,  durability 
and  reliability  of  its  product.  A  new 
entrant  must  acquire  a  high  degree  of 
technological  skill  and  knowledge, 
design  a  hne  of  ESPs,  and  establish 
production  facilities  with  precision 
tooling  capabilities  and  high  quality 
assurance  programs.  A  firm  must  also 
establish  and  maintain  a  significant 
research  and  development  capability,  an 
expert  technical  service  and 
consultation  capability,  a  sales  and 
service  force  deployed  at  strategic 
locations  capable  of  providing  prompt 
maintenance  and  repair  service,  and  a 
large  inventory  of  ESP  component  parts. 

Hughes  and  Baker  are  direct 
competitors  in  the  U.S.  ESP  market  and 
are  the  second  and  fourth  largest  firms 
in  that  market.  The  four  largest 


manufacturers  of  ESPs  account  for  about 
97  percent  of  total  sales  in  that  market. 
The  market  is  highly  concentrated  and 
would  become  substantially  more 
concentrated  as  a  result  of  the  proposed 
merger  between  Hughes  and  Baker. 
Based  on  1986  sales  data,  Hughes  and 
Baker  have,  respectively,  about  28 
percent  and  6  percent  of  the  U.S.  ESP 
market.  The  combination  of  the  two 
firms  would  create  a  firm  with  a  market 
share  of  34  percent  and  would  increase 
the  HHl  by  about  300  to  about  3350. 

Based  upon  the  foregoing  and  other 
facts,  the  Complaint  alleges  that  the 
effect  of  the  proposed  merger  may  be 
substantially  to  lessen  competition  in 
the  U.S.  ESP  market  in  violation  of 
section  7  of  the  Clayton  Act. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

The  provisions  of  the  proposed  Final 
Judgment  are  designed  to  eliminate  the 
anticompetitive  effects  of  the  merger  in 
the  U.S.  tricone  rock  bit  and  U.S.  ESP 
marliets  by  establishing  new, 
independent  and  economically  viable 
competitors  in  those  markets.  The 
proposed  Final  Judgment  requires 
defendants,  within  six  months  of  its 
filing,  to  divest  the  tricone  rock  bit 
operations  of  Reed  Tool  Company  with 
one  limited  exception  described  below, 
and  the  electric  submersible  oilwell 
pump  (ESP)  operations  of  Baker  Lift 
Systems.  If  defendants  cannot 
accomplish  these  divestitures  within  the 
above  period,  the  proposed  Final 
Judgment  provides  that,  upon 
appbcation  by  plaintiff,  the  Court  viiW 
appoint  a  trustee  to  effect  divestiture. 
The  trustee  will  divest  all  of  the  product 
Hnet  and  assets  of  Reed  Tool  Company 
and  Baker  Lift  Systems. 

Ab  defined  in  the  proposed  Final 
Judgment,  the  "tricone  rock  bit 
operations  of  Reed  Tool  Company" 
means  those  tangible  and  intangible 
assets,  rights  and  other  benefits  of  Reed 
Tool  Company  that  are  necessary  for,  or 
predominantly  used  in,  the  development 
manufacture,  financing,  or  marketing  of 
tricone  rock  bits  in  the  United  States, 
including  all  of  Reed  Tool  Company's 
interest  in  its  facility  located  in  the 
Republic  of  Singapore  used  to  produce 
tricone  rock  bits.  As  defined  in  the 
proposed  Final  Judgment,  "Reed  Tool 
Company"  means  all  of  defendants' 
interest  in  and  control  over  Reed  Tool 
Company,  a  subsidiary  of  defendant 
Baker  that  produces  and  sells, 
domestically  and  internationally, 
natural  and  artificial  diamond  bits, 
coring  products  and  services,  and 
stabilizers,  in  addition  to  tricone  rock 


bits.  Reed  Tool  Company  includes  all  of 
the  tangible  and  intangible  assets,  rights 
and  other  benefits  of  Reed  Tool 
Company  and  its  parent,  defendant 
Baker,  that  are  used  in  developing, 
manufacturing,  financing  and  marketing, 
domestically  and  internationally,  any  of 
the  products  produced  and  sold  by  Reed 
Tool  Company.  The  Final  Judgment 
provides,  however,  that  subject  to 
review  and  approval  by  plaintiff  in  its 
sole  discretion,  defendants  may  be 
deemed  to  have  satisfied  their  obligation 
to  divest  the  tricone  rock  bit  operations 
of  Reed  Tool  Company  if  they  divest 
certain  assets  pursuant  to  a  definitive 
agreement  with  Cameo,  Incorporated 
attached  to  the  proposed  Final 
Judgment  These  assets  include  most  of 
the  assets  of  Reed  Tool  Company,  but 
include  only  an  eighteen  month  lease  on 
the  Reed  Tool  Company  Singapore 
facility  with  an  option  to  purchase. 
As  defined  in  the  proposed  Final 
Judgment  the  "ESP  operations  of  Baker 
Lift  Systems"  means  those  tangible  and 
intangible  assets,  rights  and  other 
benefits  necessary  for,  or  predominantly 
used  in.  the  development  manufacture, 
financing  or  marketing  of  electric 
submersible  oilwell  pumps  in  the  United 
States  by  Baker  Lift  Systems.  As  defined 
in  the  proposed  Final  Judgment,  "Baker 
Lift  Systems"  means  all  of  defendants 
interest  in  and  control  over  Baker  Lift 
Systems,  an  entity  of  Baker  that 
produces  and  sells,  domestically  and 
internationally,  single  stage  high 
pressure  surface  pumps,  and  rod  pump 
controllers  in  addition  to  ESPs.  Baker 
Lift  Systems  includes  all  of  the  tangible 
and  intangible  assets,  rights  and  other 
benefits  of  Baker  Lift  Systems  and  its 
parent,  defendant  Baker,  which  are  used 
in  developing,  manufacturing,  financing 
and  marketing,  domestically  and 
internationally,  any  of  the  products 
produced  and  sold  by  Baker  Lift 
Systems. 

Defendants  are  allowed  six  months 
following  the  filing  of  the  proposed  Final 
Judgment  to  accompUsh  divestiture  of 
the  tricone  rock  bit  operations  of  Reed 
Tool  Company  and  the  ESP  operations 
of  Baker  Lift  Systems  to  companies  that 
will  operate  them  as  independent  viable 
competitors.  If  defendants  have  not 
accomplished  the  required  divestitures 
within  that  period,  plaintiff  at  its 
discretion  may  extend  this  time  period 
an  additional  three  months,  if 
defendants  demonstrate  to  plaintiffs 
satisfaction  that  they  are  then  engaged 
in  negotiations  that  are  likely  to  result  in 
the  required  divestitures. 

The  proposed  Final  Judgment  provides 
that  the  tricone  rock  bit  operations  of 
Reed  Tool  Company  and  the  ESP 
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operations  of  Baker  Lift  Systems  must 
be  divested  in  such  a  way  as  to  satisfy 
plaintiff  that  these  operations  can  and 
will  be  operated  by  the  purchaser  or 
purchasers  as  viable,  ongoing 
businesses  that  can  compete  effectively 
in  the  relevant  markets.  Similariy,  if  the 
divestitures  are  accomplished  by  the 
trustee.  Reed  Tool  Company  and  Baker 
Lift  Systems  must  be  divested  in  such  a 
way  as  to  satisfy  plaintiff  that  these 
businesses  can  and  will  be  operated  as 
viable,  independent  competitors  by  the 
purchaser  or  purchasers.  Defendants 
must  take  all  reasonable  steps 
necessary  to  accomplish  the  divestitures 
and  shall  cooperate  with  bona  fide 
prospective  purchasers  and.  if  one  is 
appointed,  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  the 
defendants  will  pay  all  costs  and 
expenses  of  the  trustee.  The  trustee's 
commission  will  be  structured  so  as  to 
provide  an  incentive  for  the  trustee 
based  on  the  price  obtained  and  the 
speed  with  which  divestiture  is 
accomplished.  After  its  appointment 
becomes  effective,  the  trustee  will  file 
monthly  reports  with  the  parties  and  the 
Court  setting  forth  the  trustee's  efforts  to 
accomphsh  divestiture.  Within  six 
months  after  the  trustee's  appointment 
becomes  effective,  if  the  trustee  has  not 
accomplished  the  divestitures  required 
by  the  proposed  Final  Judgment,  the 
trustee  and  the  parties  shall  make 
recommendations  to  the  Court,  and  the 
Coxul  shall  thereafter  enter  such  orders 
as  it  shall  deem  appropriate  in  order  to 
carry  out  the  purpose  of  the  trust, 
including  extending  the  trust  or  the  term 
of  the  trustee's  appointment. 

The  proposed  Final  Judgment  provides 
that,  upon  completion  of  the 
divestitures,  defendants  may  enter  into 
a  licensing  agreement  to  continue  to  use 
the  name  "Reed"  for  a  period  of 
eighteen  months  in  connection  with  the 
manufacture  and  sale  of  mining 
equipment  by  Reed  Mining  Tools.  Inc. 
and  tool  joints  by  Baker  Tubular 
Services,  Inc.  Also,  defendants  may 
enter  into  a  licensing  agreement  to  use 
the  name  "Reed"  for  a  period  of  twelve 
months  follovtang  divestiture,  in 
connection  with  the  manufacture  and 
sale  outside  the  United  States  of  Reed 
Tool  Company  products  by  Kobe 
Argentina.  S.A.,  a  subsidiary  of  Baker 
that  sells  tricone  rock  bits,  which  is  not 
being  divested.  If  divestiture  is 
accomplished  by  the  sale  of  less  than  all 
of  Reed  Tool  Company,  the  proposed 
Final  Judgment  provides  that  defendants 
may  enter  into  a  licensing  agreement  to 
use  the  name  "Reed"  for  a  period  of 
twelve  months  in  connection  with  the 


manufacture  and  sale  of  Reed  Tool 
Company  Products  outside  the  United 
States  and  for  a  period  of  six  months  in 
connection  with  the  retained  businesses 
of  Reed  Tool  Company  inside  the  United 
States.  Other  than  as  described  above, 
defendants  may  no  longer  use  the  name 
"Reed". 

The  proposed  Final  Judgment  provides 
that,  notwithstanding  the  divestiture  of 
the  ESP  operations  of  Baker  Lift  Systems 
or  Baker  Lift  Systems,  defendants  shall 
retain  whatever  rights  they  have  to  use 
the  name  "Baker  Lift"  For  a  period  of 
eighteen  months  following  the  date  of 
divestitiu^,  however,  the  defendants 
shall  grant  a  purchaser  of  the  ESP 
operations  of  Baker  Lift  Systems  an 
exclusive  license  to  use  the  name 
"Baker  Lift"  in  connection  with  the 
manufacture,  sale  and  servicing  of  the 
products  produced  and  sold  by  the 
business  divested.  The  proposed  Final 
Judgment  also  provides  that  for  a  period 
of  ten  years  following  the  date  of  entry 
of  the  Final  Judgment,  defendants  shall 
not,  under  the  name  "Baker  Lift,"  sell  or 
service  electric  submersible  oilwell 
pumps  in  the  United  States. 

By  the  terms  of  a  Hold  Separate 
Stipulation  of  the  Parties  and  Order 
Thereon,  incorporated  by  reference  into 
the  proposed  Final  Judgment, 
defendants  must  take  certain  steps  to 
ensure  that  until  the  required 
divestitures  have  been  accomplished, 
Reed  Tool  Company  and  Baker  Lift 
Systems  will  be  held  separate  and  apart 
from  defendants'  other  assets  and 
businesses.  Defendants  must  until  the 
required  divestitures  are  accomphshed, 
preserve  and  maintain  Reed  Tool 
Company  and  Baker  Lift  Systems  as 
saleable  and  economically  viable 
ongoing  businesses. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

SecUon  4  of  the  Clayton  Act  (15  U.S.C. 
15)  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  16(a)),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 


Procedure  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  Antitrust  Procedures  and  Penalities 
Act,  provided  that  the  United  States  has 
not  withdrawn  its  consent.  The  Act 
conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest 

The  Act  provides  a  period  of  at  least 
60  days  preceding  the  effective  date  of 
the  proposed  Final  Judgment  within 
which  any  person  may  submit  to  the 
United  States  written  comments 
regarding  the  proposed  Final  Judgment 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 
the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent 
and  respond  to  the  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  James  R.  Weiss,  Chief. 
Transportation,  Energy  and  Agriculture 
Section.  Antitrust  Division,  United 
States  Department  of  justice.  Room 
9403,  Judiciary  Center  Building,  555  4th 
Street  NW.,  Washington,  DC  20001. 

VI 

Alternatives  to  the  Proposed  Final 
Judgment 

The  proposed  final  judgment  not  only 
relates  to  the  tricone  rock  bit  assets  of 
Reed  Tool  Company  that  are  located  in 
the  United  States,  but  also  to  its 
facihties  in  Singapore.  The  Singapore 
plant  is  highly  efficient  and  produces  at 
a  comparatively  low  cost  tricone  rock 
bits  for  sale  in  the  United  States.  The 
United  States  concluded  that  inclusion 
of  the  Singapore  plant  in  the  divestiture 
of  tricone  rock  bit  assets  likely  was 
crucial  to  assuring  that  the  divestiture 
produced  a  viable  and  effective 
competitor  in  the  U.S.  tricone  rock  bit 
market.  As  a  result,  the  proposed  final 
judgment  obligates  defendants,  with  one 
possible  exception,  to  divest  the 
Singapore  plant  The  sole  exception 
relates  to  the  possible  sale  of  the  tricone 
rock  bit  assets  to  Cameo,  Incorporated 
("Cameo"). 

The  United  States  considered,  as  an 
alternative  to  the  proposed  fmal 
judgment  eliminating  this  one  possible 
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exception,  but  decided  against  it.  Prior 
to  entry  of  the  final  judgment.  Baker  had 
entered  into  negotiations  with  Cameo 
concerning  Cameo's  possible  purchase 
or  the  tricone  rock  bit  assets  of  Reed 
Tool  Company  from  Baker,  Cameo  was 
offered  a  package  of  assets  that 
included  the  Singapore  plant.  Cameo 
was  not  certain,  however,  that  it  needed 
the  Singapore  plant,  in  part  because  it 
has  other  efficient  foreign  facilities. 
Consequently,  Cameo  requested  a  lease 
for  the  Singapore  plant  with  an  option  to 
purchase  it,  rather  than  on  an  immediate 
acquisition,  in  order  to  have  additional 
time  to  determine  if  it  needed  the 
facility.  Ultimately,  Baker  signed  a 
definitive  agreement  (attached  to  the 
proposed  final  judgment}  to  sell  Cameo 
the  tricone  rock  bit  assets  of  the  Reed 
Tool  Company,  which  included  an 
eighteen  (18)  month  lease  on  the 
Singapore  plant,  property  and 
equipment  with  an  option  to  purchase 
the  Singapore  plant  at  a  fixed  price  for  a 
twelve  month  period.  During  the  last  six 
(6)  months  of  the  lease,  defendants 
would  be  able  to  offer  the  plant  to 
alternate  purchasers,  subject  to  Cameo's 
right  of  first  refusal.  Even  if  Cameo  does 
not  ultimately  purchase  the  Singapore 
plant,  under  its  agreement  with  Baker. 
Cameo  will  retain  all  of  the  tools,  dies 
and  drawings  related  to  tricone  rock  bits 
manufactured  in  that  plant. 

The  United  States  concluded  that  it 
was  reasonably  possible  that  a 
divestiture  to  Cameo  under  the 
definitive  agreement  would  produce  a 
viable  competitor.  The  lease  of  the 
Singapore  plant  to  Cameo  for  a 
significant  period  of  time  would  provide 
Cameo  an  opportxmity  to  evaluate  its 
particular  need  for  the  Singapore 
facility.  Moreover,  because  negotiations 
between  Baker  and  Cameo  were 
essentially  complete,  the  proposed 
divestiture  to  Cameo  would  have  the 
benefit  of  quickly  putting  the  assets  in 
the  hands  of  a  new,  independent 
competitor.  In  this  context,  the  United 
States  decided  to  include  an  exception 
that  at  least  potentially  would  permit 
divestiture  to  Cameo.  Significantly, 
however,  the  exception  does  not 
automatically  authorize  the  divestitiure 
to  Cameo.  Instead,  the  United  States 
retains  the  absolute  right  to  disapprove 
a  sale  to  Cameo.  The  United  States  will 
conduct  an  investigation  and  will 
approve  the  sale  only  if  it  concludes  that 
Cameo  would  be  a  viable  competitor.  In 
the  event  that  the  sale  to  Cameo  is  not 
approved,  defendants  must  proceed  with 
divestiture  to  another  entity  and  must 
include  in  the  divested  assets  all 
interests  in  the  Singapore  plant 


Another  alternative  to  the  proposed 
final  judgment  that  the  United  States 
considered  related  to  the  provision 
authorizing  defendants  to  divest  the 
alternative  package  of  assets  within  six 
months.  The  United  States  considered 
permitting  the  defendants  only  three 
months  to  divest  the  tricone  rock  bit 
operations  of  Reed  Tool  Company  and 
the  ESP  operations  of  Baker  Lift 
Systems.  If  those  divestitures  were  not 
accomplished  within  three  months, 
defendants  would  have  been  obligated 
to  divest  Reed  Tool  Company  and  Baker 
Lift  Systems  within  the  succeeding  three 
months.  Ultimately,  the  United  States 
eonclnded  that  allowing  defendants  the 
full  six  months  to  divest  either  package 
of  assets  would  not  in  any  way 
compromise  the  ultimate  aim  of  creating 
a  new  viable  competitor. 

In  formulating  reUef  the  United  States 
also  considered  proposal  made  by  Smith 
International,  Inc.  ("Smith"),  one  of 
defendants'  principal  competitors  in  the 
U.S.  tricone  rock  bit  market.  Smith 
proposed  that  the  United  States  require 
defendants  to  delay  their  merger 
pending  resolution  of  defendant  Hughes' 
claim  as  a  judgment  creditor  in  the 
Chapter  11  reorganization  proceeding  in 
which  Smith  is  currently  involved,  or,  at 
the  very  minimum,  until  the  relief 
proposed  in  the  proposed  Final 
judgment  is  approved  by  the  Court 
Smith  contended  that  Hughes  had 
engaged  in  a  series  of  anticompetitive 
actions  during  the  reorganization 
proceeding  *  and  that  the  relief  it 
proposed  was  necessary  to  preserve 
Smith  as  a  significant  competitor  in  the 
tricone  rock  bit  industry. 

The  United  States  rejected  Smith's 
proposals  because  it  concluded  that 
there  was  not  a  sufficient  nexus 
between  the  relief  sought  by  Smith  and 
the  anticompetitive  effects  that  formed 
the  basis  of  our  challenge  to  the  merger. 
The  allegations  of  the  Complaint  are 
based  solely  on  the  likely  competitive 
effects  of  the  proposed  merger  between 
Baker  and  Hughes.  The  United  States 
concluded  that  it  was  appropriate  to 
seek  only  that  relief  which  is  necessary 


*  Mor  10  the  proposed  merger.  Defendant  Hughes 
obtained  a  judgment  against  Smith  for  S205  million 
for  Smiths  alleged  infnngement  of  Hughes  O-Ring 
seal  patent  used  in  tricone  rock  bits.  As  a  result  of 
Hughes  judgment  against  it  Smith  entered  Chapter 
11  reorganization  proceedings.  In  which  Hughes 
participates  as  an  unsecured  judgment  creditor. 
Smith  maintained  that  the  conduct  of  Hughes  In  the 
Chapter  11  proceeding  and  other  various  practices 
were  designed  to  liquidate  Smith  or  otherwise 
eliminate  it  as  a  competitor  in  the  tricona  rock  bit 
markst.  These  included  baseless  or  overly  litigious 
conduct  toward  Smith  within  the  context  of  the 
reorganization  proceeding  and  predatory 
discounting  targeted  at  Smith  in  the  tricone  rock  bit 
marks  t. 


to  address  the  competitive  problems 
upon  which  the  complaint  is  based. 
Because  the  relief  in  the  proposed  Final 
Judgment  will  restore  the  status  quo 
ante  in  the  U.S.  tricone  rock  bit  industry 
by  creating  a  new,  independent  and 
economically  viable  competitor  in  that 
market  the  United  States  determined 
that  with  respect  to  the  subject  matter 
of  the  action  pending  before  the  Court, 
no  further  relief  is  required.' 

Litigation  is,  of  course,  always  an 
alternative  to  a  consent  decree  in  a 
section  7  case.  The  United  States  is 
satisfied,  however,  that  the  proposed 
Final  Judgment  provides  substantially 
all  the  relief  requested  by  the  United 
States  in  its  complaint  and  that  the 
United  States  could  have  no  better  relief 
had  it  litigated  the  case  in  a  full  trial  on 
the  merits. 

vn        I 

Determinative  Documents 

The  United  States  considered 
determinative  in  formulating  this 
proposed  Final  Judgment  the  proposed 
agreement  between  Baker  and  Cameo 
summarized  above  and  attached  to  the 
proposed  Final  Judgment  There  are  no 
other  determinative  materials  or 
documents. 

Dated:  April  8, 1987. 

Respectfully  submitted, 
Donald  A.  Kaplan, 
Patricia  G.  Chick. 
Donna  N.  Kooperstein, 
Philip  ].  Thompson. 
Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  Judiciary  Center  Building, 
Room  9622, 555  Fourth  Street  ^fW.. 
Washington,  DC  20001.  (202)  724-6484. 

U.S.  District  Court  for  the  District  of 
Columbia 

United  States  of  America,  Plaintiff,  v, 
Hughes  Tool  Company  and  Baker 
International  Corporation.,  Defendants. 

Civil  Action  No.  87-0932. 
Filed:  April  3. 1987. 

Hold  Separate  Stipulation  of  the  Parties 
and  Order  Thereon 

It  is  stipulated  and  agreed  by  and 
between  the  undersigned  parties: 

1.  As  used  in  this  Stipulation  and 
Order. 

(a)  "Baker"  means  defendant  Baker 
International  Corporation,  as  defined  in 
the  proposed  Final  Judgment  filed 


■  To  the  extent  that  Hughes'  alleged  conduct 
would  constitute  a  separate  violation  of  the 
antitrust  laws,  the  proposed  Final  Judgment 
prevents  neither  Smith  nor.  if  appropriate,  the 
United  States  from  Instituting  further  legal 
proceeding] . 
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herewith  ("Final  Judgment  j.  rtner 
Baker  merges  wiih  Hughes.  "Baker" 
includes  Hughes,  but  does  not  include 
Baker's  subsidiary,  Reed  Tool  Company, 
or  the  Baker  Lift  Systems  division  of 
Baker's  subsidiary.  Baker  Oil  Tools.  Inc. 

(b)  "Hughes"  means  defendant 
Hughes  Tool  Company,  as  defmed  in  the 
Final  Judgment. 

(c)  "Reed  Tool  Company"  means  Reed 
Tool  Company,  as  defined  in  the  Final 
Judgment. 

(d)  "Baker  Uft  Systems"  means  Baker 
Lift  Systems,  as  defined  in  the  Final 
Judgment. 

(e)  "Reed  Tool  Company  Review 
Board"  means  the  Review  Board 
established  pursuant  to  Paragraph  3  of 
this  Stipulation  and  Order. 

(f)  "Baker  Lift  Systems  Review  Board" 
means  the  Review  Board  established 
pursuant  to  Paragraph  8  of  this 
Stipulation  and  Order. 

2.  Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished. 
Baker  and  Hughes  shall: 

(a]  Take  all  steps  necessary  to  assure 
that  Reed  Tool  Company  will  be 
maintained  as  a  separate  and 
independent,  economically  viable 
ongoing  business  with  its  assets 
(including  proprietary  technology, 
management,  operations,  and  books  and 
records)  separate,  distinct,  and  apart 
from  those  of  Baker 

(b)  Take  all  steps  necessary  to  assure 
that  no  proprietary  business  or  financial 
information  specific  to  Reed  Tool 
Company  is  transferred,  or  otherwise 
becomes  available,  to  Baker  or  Hughes, 
or  is  used  by  Baker  or  Hughes  to 
compete  with  the  business  to  be 
divested,  except  that: 

(i)  Information  concerning  the 
financial  condition  and  performance  of 
Reed  Tool  Company  may  be  disclosed 
to  the  Reed  Tool  Company  Review 
Board  but  only  as  is  necessary  to  enable 
that  Board  to  fulfill  its  responsibilities; 

(ii)  Information  concerning  the 
financial  condition  and  performance  of 
Reed  Tool  Company  that  is  reasonably 
necessary  for  Baker  and  Hughes  to 
comply  with  the  provisions  of  the  Final 
Judgment  may  be  disclosed  only  to  the 
Reed  Tool  Company  Review  Board, 
Baker's  chief  financial  officer  and  its 
treasurer.  Baker's  legal  department  and 
outside  counsel,  and  any  bank,  broker  or 
investment  banker  retained  to  assist  in 
the  divestiture  required  by  the  Final 
Judgment;  and 

(iii)  Baker's  outside  counsel  and/or 
independent  accounting  firm  may 
receive  such  information  as  is  necessary 
to  comply  wth  federal,  state,  provincial 
or  local  environmental,  securities,  tax  or 
other  regulatory  laws,  and  to  settle 
intercompany  accounts; 


provided  that  any  information  provided 
under  any  of  clauses  (i)  through  (iii) 
above  shall  not  be  further  disclosed 
within  Baker  or  Hughes  without  the 
prior  permission  of  plainti^;  and 
provided  further,  with  respect  to  any 
information  provided  under  clause  (iii), 
that,  after  obtaining  prior  approval  of 
the  plaintiff,  the  outside  counsel  and/or 
accounting  firm  may  communicate  with 
Baker  or  Hughes  concerning  any 
identified  problem,  possible  remedial 
action,  or  reporting  requirements  under 
environmental,  securities,  tax  or  other 
regulatory  laws; 

(c)  Take  no  action  that  would 
jeopardize  the  sale  or  operation  of  Reed 
Tool  Company  or  otherwise  adversely 
affect  its  capability  to  compete 
effectively  in  the  sale  of  its  products; 

(d)  Take  no  action,  directly  or 
indirectly,  which  would  cause  any 
change  or  alteration  to  be  made  in  the 
Reed  Tool  Company  operations,  other 
than  as  may  be  necessary  to  comply 
with  any  other  provision  of  this 
Stipulation  and  Order  or  of  the  Final 
Judgment; 

(e)  Provide  and  maintain  sufficient 
working  capital  to  maintain  Reed  Tool 
Company  as  a  viable  ongoing  business, 
including,  but  not  limited  to.  the 
establishment  of  a  line  of  credit  for  the 
exclusive  use  of  Reed  Tool  Company, 
irrevocable  until  such  time  as  those 
operations  are  divested,  subject  to  the 
following  terms  and  conditions: 

(i)  Upon  the  filing  of  this  Stipulation 
and  Order,  defendants  shall  establish 
the  line  of  credit  in  an  amount  not  less 
than  eight  million  dollars  ($8,000,000); 

(ii)  At  the  end  of  the  day  on  which  this 
Stipulation  and  Order  is  filed,  the  cash 
accounts  maintained  by  Baker  with 
respect  to  Reed  Tool  Company  shall 
reflect  a  zero  balance; 

(iii)  If.  at  any  time  after  October  1, 
1987,  the  remaining  credit  available 
under  the  line  of  credit  is  less  than  eight 
million  dollars  ($8,000,000),  defendants 
shall  then  augment  the  line  of  credit 
dollar  for  dollar,  such  that  the  credit 
available  is  maintained  at  eight  million 
dollars  ($8,000,000):  provided  that 
Baker's  obligation  to  so  augment  the  line 
of  credit  shall  not  exceed  a  total  of  two 
million  dollars  ($2,000,000); 

(iv)  The  line  of  credit  shall  be  treated 
by  Reed  Tool  Company  as  a  revolving 
loan  account  and  any  amounts 
outstanding  thereunder  from  time  to 
time  shall  immediately  be  reduced  by 
apphcation  of  any  cash  or  cash 
equivalents  held  by  Reed  Tool  Company 
(including,  but  not  limited  to,  funds  in 
banks  or  savings  and  loan  institutions, 
money  market  accounts,  or  invested  in 
any  marketable  securities  of  any  kind); 


(f)  Provide  for  all  necessary  capital 
improvements  for  Reed  Tool  Company, 
including,  but  not  limited  to,  those  set 
forth  in  the  Schedule  A.  attached  hereto. 
Capital  expenditures  in  excess  of 
seventy-five  thousand  dollars  ($75,000) 
per  item,  other  than  those  provided  for 
in  said  Schedule,  shall  require  the  prior 
written  approval  of  the  Baker 
representative  on  the  Reed  Tool 
Company  Review  Board;  provided  that 
such  approval  shall  not  be  unreasonably 
delayed  or  refused.  In  seeking  said 
approval.  Reed  Tool  Company  shall 
communicate  to  the  Baker 
representative  on  the  Reed  Tool 
Company  Review  Board  such 
information  as  may  be  necessary  to 
justify  the  proposed  expenditure. 
Capital  improvements  may  be  funded  by 
Reed  Tool  Company,  if  the  Reed  Tool 
Company  Review  Board  determines  that 
Reed  Tool  Company  has  sufficient 
operating  cash  flow  to  do  so  prudently; 

(g)  Take  no  action  that  would  interfere 
with  Reed  Tool  Company  regarding  the 
scope  of  Reed  Tool  Company's 
development,  manufacturing,  financing 
or  marketing  of  any  product,  or 
regarding  current  employment,  salary,  or 
benefit  agreements  for  any  management, 
engineering  or  other  technical  personnel 
of  Reed  Tool  Company; 

(h)  Maintain  normal  repair  and 
maintenance  schedules  and  preserve  the 
facilities  of  Reed  Tool  Company  at  the 
levels  contemplated  in  the  Reed  Tool 
Company  October  87  Short  Term  Plan 
(prepared  October  1986),  which  was 
approved  and  in  effect  for  Reed  Tool 
Company  at  the  time  Baker  and  Hughes 
entered  into  their  agreement  and  plan  of 
reorganization; 

(i)  Refrain  from  causing  or  permitting 
any  commingling  of  the  assets 
(including,  subject  to  Paragraph  2(e), 
any  transfers  of  cash)  of  Reed  Tool 
Company,  other  than  assets  relating  to 
pension  plans,  with  those  of  Baker  or 
Hughes  or  those  of  any  other  Baker 
entity  or  Hughes  entity;  provided  that: 

(i)  There  may  be  withdrawn  from 
Reed  Tool  Company  any  cash  or  cash 
equivalents  (or  items  readily  convertible 
to  cash  or  cash  equivalents)  flowing 
from  the  termination  of  the  pension  plan 
formerly  maintained  for  the  employees 
of  Reed  Tool  Company; 

(ii)  Nothing  in  this  Stipulation  and 
Order  shall  prevent  employees  of  Reed 
Tool  Company  from  continuing  to 
participate  in  medical  and  life 
insurance,  thrift,  and  stock  purchase  and 
option  plans  maintained  by  Baker  and 

(iii)  Nothing  in  this  Stipulation  and 
Order  shall  prevent  Reed  Tool  Company 
from  continuing  to  participate  in  the 
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insurance  policies,  programs,  and  plans 
maintained  by  Baken 

3.  During  the  period  that  the 
provisions  of  this  Stipulation  and  Order 
relating  to  Reed  Tool  Company  shall 
apply,  there  shall  be  maintained  for 
Reed  Tool  Company  a  Reed  Tool 
Company  Review  Board,  consisting  of 
one  representative  designated  by  the 
management  of  Reed  Tool  Company, 
one  representative  of  Baker  (who  may 
not  be  any  person  with  line  authority  or 
responsibility  for  Baker's  or  Hughes' 
tricone  rock  bit  operations),  and  a  third 
person,  not  affiliated  in  any  manner 
with  Baker,  Hughes,  or  Reed  Tool 
Company,  who  shall  be  designated  bv 
the  two  other  members  and  approved  by 
plaintiff,  and  who  shall  act  as 
Chairperson  of  the  Reed  Tool  Company 
Review  Board.  The  Chairperson,  but  not 
the  other  members,  shall  receive 
reasonable  compensation  for  services 
performed  on  the  Reed  Tool  Company 
Review  Board,  plus  expenses.  The  Reed 
Tool  Company  Review  Board  shall: 

(a)  Review  and  approve  the  operating 
and  financial  plans  and  results  of  Reed 
Tool  Company; 

(b)  Review  and  approve  in  advance, 
on  a  quarterly  basis,  based  on  the  short 
term  plans  prepared  by  the  management 
of  Reed  Tool  Company,  expenditxires  to 
be  funded  by  the  line  of  credit  required 
to  be  established  by  Paragraph  2(e): 
provided,  however,  that  the 
representative  of  the  management  of 
Reed  Tool  Company  on  the  Reed  Tool 
Company  Review  Board  shall  have  the 
power  to  convene  the  Reed  Tool 
Company  Review  Board,  upon  72  hours 
notice,  given  to  or  at  the  business  offices 
of  the  other  members,  to  review  and 
approve  any  proposed  expenditures  to 
be  funded  by  the  line  of  credit  that  are 
necessary  to  satisfy  the  purposes  of  this 
Stipulation  and  Order  and  are  in  excess 
of  those  most  recently  authorized; 

(c)  Maintain  minutes  of  each  meeting 
that  reflect  all  matters  considered  by 
and  include  all  materials  presented  to 
the  Reed  Tool  Company  Review  Board 
and  which  state  the  reasons  for  each 
action  taken  and  the  vote  thereon; 

(d)  Promptly  forward  a  copy  of  said 
minutes  to  plaintiff; 

(e)  Act  by  majority  vote;  and 

(f)  Be  authorized  to  meet  in  person  or 
by  telephone. 

4.  In  addition  to  authority  to  draw 
against  the  line  of  credit  for  planned  and 
approved  cash  shortfalls  under 
Paragraph  3(b)  of  this  Stipulation  and 
Order,  the  management  of  Reed  Tool 
Company  has  the  authority,  without 
prior  approval  of  the  Reed  Tool 
Company  Review  Board,  to  draw 
against  the  line  of  credit  to  fund  routine 
and  ordinary  expenditures  of  Reed  Tool 


Company  up  to  three  milUon  dollars 
(Sa.OOaOOO),  and  have  such  amount 
outstanding  at  any  time,  subject  to 
Paragraph  2(e)(iv); 

5.  Baker  and  Hughes  shall  indemnify 
and  hold  harmless  the  members  of  the 
Reed  Tool  Company  Review  Board  from 
any  and  all  claims  and  liabilities 
incurred  by  them  by  virtue  of  their  acts 
and  omissions  in  their  capacities  as 
members  of  the  Reed  Tool  Company 
Review  Board,  except  for  claims  or 
liabilities  based  on  gross  negligence, 
bad  faith,  or  willful  misconduct  Baker 
and  Hughes  shall  reimburse  Reed  Tool 
Company  for  all  reasonable  expenses 
incuired  by  the  Reed  Tool  Company 
Review  Board,  including  the 
compensation  and  e}q>en8es  of  the 
Chairperson. 

6.  lie  provisions  of  this  Stipulation 
and  Order  relating  to  Reed  Tool 
Company  shall  apply  until  the 
divestiture  required  by  the  Final 
Judgment  has  been  accomplished. 

7.  Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished. 
Baker  and  Hughes  shall: 

(a)  Take  all  steps  necessary  to  assure 
that  Baker  Lift  Systems  will  be 
maintained  as  a  separate  and 
independent  economically  viable 
ongoing  business  with  its  assets 
(inclading  proprietary  technology, 
management  operations,  and  books  and 
records)  separate,  distinct  and  apart 
from  those  of  Baker 

(b)  Take  all  steps  necessary  to  assure 
that  no  proprietary  business  or  financial 
information  specific  to  Baker  Lift 
Systems  is  transferred,  or  otherwise 
becomes  available,  to  Baker  or  Hughes, 
or  is  used  by  Baker  or  Hughes  to 
compete  with  the  business  to  be 
divested,  except  that 

(i)  Information  concerning  the 
financial  condition  and  performance  of 
Baker  Lift  Systems  may  be  disclosed  to 
the  Baker  Lift  Systems  Review  Board  as 
is  necessary  to  enable  that  Board  to 
fulfill  its  responsibilities; 

(ii)  Information  concerning  the 
fmancial  condition  and  performance  of 
Baker  Lift  Systems  that  is  reasonably 
necessary  for  Baker  and  Hughes  to 
comply  with  the  provisions  of  the  Final 
Jud^nent  may  be  disclosed  only  to  the 
Baker  Lift  Systems  Review  Board, 
Baker's  chief  financial  officer  and  its 
treasurer.  Baker's  legal  department  and 
outside  counsel,  and  any  bank,  broker  or 
investment  banker  retained  to  assist  in 
the  divestiture  required  by  the  Final 
Judgment  and 

(ifi)  Baker's  outside  counsel  and/or 
Independent  accounting  firm  may 
receive  such  information  as  is  necessary 
to  comply  with  federal,  state,  provincial 
or  local  enviroimiental,  securities,  tax  or 


omer  reguiaiory  laws.  and  to  settle 
intercompany  accounts;     . 
provided  that  any  information  provided 
under  any  of  clauses  (i)  through  (iii) 
above  shall  not  be  further  disclosed 
within  Baker  or  Hughes  without  the 
prior  permission  of  plaintiff;  and 
provided  further,  with  respect  to  any 
information  provided  under  clause  (iii), 
that  after  obtaining  prior  approval  of 
the  plaintiff,  the  outside  counsel  and/or 
accounting  firm  may  communicate  with 
Baker  or  Hughes  concerning  any 
identified  problem,  possible  remedial 
action,  or  reporting  requirements  imder 
environmental  securities,  tax  or  other 
regulatory  laws; 

(c)  Take  no  action  that  would 
Jeopardize  the  sale  or  operation  of  Baker 
Lift  Systems  or  otherwise  adversely 
affect  its  capability  to  compete 
effectively  in  the  sale  of  its  products; 

(d)  Take  no  action,  directly  or 
indirectly,  which  would  cause  any 
change  or  alteration  to  be  made  in  the 
Baker  Lift  Systems  operations,  other 
than  as  may  be  necessary  to  comply 
with  any  other  provision  of  this 
Stipulation  and  Order  or  of  the  Final 
Judgment 

(e)  Provide  and  maintain  sufficient 
working  capital  to  maintain  Baker  Lift 
Systems  as  a  viable  ongoing  business, 
including,  but  not  limited  to,  the 
establishment  within  seven  (7)  calendar 
days  of  the  filing  of  this  Stipulation  and 
Order,  of  a  line  of  credit  for  the 
exclusive  use  of  Baker  Lift  Systems, 
irrevocable  until  such  time  as  those 
operations  are  divested,  subject  to  the 
following  terms  and  conditions: 

(i)  The  line  of  credit  shall  be 
established  in  an  amount  not  less  than 
two  million  dollars  ($2,000,000); 

(ii)  At  the  end  of  the  day  prior  to  the 
day  on  which  the  line  of  credit  becomes 
effective,  the  cash  accounts  maintained 
by  Baker  with  respect  to  Baker  Lift 
Systems  shall  reflect  a  zero  balance; 

(iii)  The  line  of  credit  shall  be  treated 
by  Baker  Lift  Systems  as  a  revolving 
loan  account  and  any  amounts 
outstanding  thereunder  from  time  to 
time  shall  immediately  be  reduced  by 
application  of  any  cash  or  cash 
equivalents  held  by  Baker  Lift  Systems 
(including,  but  not  limited  to,  funds  in 
banks  or  savings  and  loan  institutions, 
money  market  accounts,  or  invested  In 
any  marketable  securities  of  any  kind); 

(f)  Provide  for  all  necessary  capital 
improvements,  including,  but  not  limited 
to.  those  set  forth  in  Schedule  B 
attached  hereto.  Capital  expenditures  in 
excess  of  fifty  thousand  dollars  ($5aOOO) 
per  item,  other  than  those  provided  for 
in  said  Schedule,  shall  require  the  prior 
written  approval  of  the  Baker 
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representative  on  the  Baker  Lift  Systems 
Review  Board;  provided  that  such 
approval  shall  not  be  unreasonably 
delayed  or  refused.  In  seeking  said 
approval.  Baker  Lift  Systems  shall 
communicate  to  the  Baker 
representative  on  the  Baker  Lift  Systems 
Review  Board  such  information  as  may 
be  necessary  to  justify  the  proposed 
expenditure.  Capital  improvements  may 
be  funded  by  Baker  Lift  Systems,  if  the 
Baker  Lift  Systems  Review  Board 
determines  that  Baker  Lift  Systems  has 
sufficient  operating  cash  flow  to  do  so 
prudently; 

(g)  Take  no  action  that  would  interfere 
with  Baker  Lift  Systems  regarding  the 
scope  of  Baker  Lift  Systems' 
development,  manufacturing,  financing 
or  marketing  of  any  product,  or 
regarding  current  employment  salary,  or 
benefit  agreements  for  any  management, 
engineering  or  other  technical  personnel 
of  Baker  Lift  Systems: 

(h)  Maintain  normal  repair  and 
maintenance  schedules  and  preserve  the 
facilities  of  Baker  Lift  Systems  at  the 
levels  contemplated  m  the  Baker  Lift 
Systems  Fiscal  Year  1987  Short  Term 
Plan  (prepared  October  1986).  which 
was  approved  and  in  effect  for  Baker 
Lift  Systems  at  the  time  Baker  and 
Hughes  entered  into  their  agreement  and 
plan  of  reorganization; 

(i)  Refrain  from  causing  or  permitting 
any  commingling  of  the  assets 
(including,  subject  to  Paragraph  7(e), 
any  transfers  of  cash)  of  Baker  Lift 
Systems,  other  than  assets  relating  to 
pension  plans,  with  those  of  Baker  or 
Hughes  or  those  of  any  other  Baker 
entity  or  Hughes  entity;  Provided  that: 

(i)  Nothing  in  this  Stipulation  and 
Order  shall  prevent  employees  of  Baker 
Lift  Systems  from  continuing  to 
participate  in  medical  and  Ufe 
insurance,  thrift,  and  stock  purchase  and 
option  plans  maintained  by  Baken  and 

(ii)  Nothing  in  this  Stipulation  and 
Order  shall  prevent  Baker  Lift  Systems 
from  continuing  to  participate  in  the 
insurance  policies,  programs,  and  plans 
maintained  by  Baker 

a  During  the  period  that  the 
provisions  of  this  Stipulation  and  Order 
relating  to  Baker  Lift  Systems  shall 
apply,  commencing  no  later  than  seven 
(7)  calendar  days  following  the  filing  of 
this  Stipulation  and  Order,  there  shall 
be  maintained  for  Baker  Lift  Systems  a 
Baker  Lift  Systems  Review  Board, 
consisting  of  one  representative 
designated  by  the  management  of  Baker 
Lift  Systems,  one  representative  of 
Baker  (who  may  not  be  any  person  with 
line  authority  or  responsibility  for 
Baker's  or  Hughes'  electric  submersible 
oilwell  pump  operations),  and  a  third 
person,  not  affiliated  in  any  manner 


with  Baker,  Hughes,  or  Baker  Lift 
Systems  who  shall  be  designated  by  the 
two  other  members  and  approved  by 
plaintiff,  and  who  shall  act  as 
Chairperson  of  the  Baker  Lift  Systems 
Review  Board.  The  Chairperson,  but  not 
the  other  members,  shall  receive 
reasonable  compensation  for  services 
performed  on  the  Baker  Lift  Systems 
Review  Board,  plus  expenses.  The  Baker 
Lift  Systems  Review  Board  shall: 

(a)  Review  and  approve  the  operating 
and  financial  plans  and  results  of  Baker 
Lift  Systems; 

(b)  Review  and  approve  in  advance 
on  a  quarterly  basis,  based  on  the  short 
term  plans  prepared  by  the  management 
of  Baker  Lift  Systems,  expenditures  to 
be  funded  by  the  line  of  credit  required 
to  be  estabhshed  by  Paragraph  7(e); 
provided,  however,  that  the 
representative  of  the  management  of 
Baker  Lift  Systems  on  the  Baker  Lift 
Systems  Review  Board  shall  have  the 
power  to  convene  the  Baker  Lift 
Systems  Review  Board,  upon  72  hours 
notice,  given  to  or  at  the  business  offices 
of  the  other  members,  to  review  and 
approve  any  proposed  expenditures  to 
be  funded  by  the  line  of  credit  that  are 
necessary  to  satisfy  the  purposes  of  this 
Stipulation  and  Order  and  are  in  excess 
of  those  most  recently  authorized: 

(c)  Maintain  minutes  of  each  meeting 
that  reflect  all  matters  considered  by 
and  include  all  materials  presented  to 
the  Baker  Lift  Systems  Review  Board 
and  which  state  the  reasons  for  each 
action  taken  and  the  vote  diereon; 

(d)  Promptly  forward  a  copy  of  said 
minutes  to  plaintiff; 

(e)  Act  by  majority  vote;  and 

(f)  Be  authorized  to  meet  in  person  or 
by  telephone. 

9.  In  addition  to  authority  to  draw 
against  the  line  of  credit  for  planned  and 
approved  cash  shortfalls  under 
Paragraph  8(b)  of  this  Stipulation  and 
Order,  the  management  of  Baker  Lift 
Systems  has  the  authority,  without  prior 
approval  of  the  Baker  Lift  Systems 
Review  Board,  to  draw  against  the  line 
of  credit  to  fund  routine  and  ordinary 
expenditures  of  Baker  Lift  Systems  up  to 
seven  hundred  fifty  thousand  dollars 
($750,000),  and  have  such  amount 
outstanding  at  any  time,  subject  to 
Paragraph  7(e)(iii): 

10.  Baker  and  Hughes  shall  indemnify 
and  hold  harmless  the  members  of  the 
Baker  Lift  Systems  Review  Board  from 
any  and  all  claims  and  liabilities 
incurred  by  them  by  virtue  of  their  acts 
and  omissions  in  their  capacities  as 
members  of  the  Baker  Lift  Systems 
Review  Board,  except  for  claims  or 
liabilities  based  on  gross  negligence, 
bad  faith,  or  willful  misconduct.  Baker 
and  Hughes  shall  reimburse  Baker  Lift 


Systems  for  all  reasonable  expenses        , 
incured  by  the  Baker  Lift  Systems 
Review  Board,  including  the 
compensation  and  expenses  of  the 
Chairperson. 

11.  The  provisions  of  this  Stipulation 
and  Order  relating  to  Baker  Lift  Systems 
shall  apply  until  the  divestiture  required 
by  the  Final  judgment  has  been 
accomplished. 

12.  Nothing  herein  shall  suggest  that 
any  portion  of  ths  Stipulation  and  Order 
is  or  has  been  created  for  the  benefit  of 
any  third  party  and  nothing  herein  shall 
be  construed  to  create  any  rights  in  any 
third  party. 

For  Plaintiff: 
Donald  A.  Kaplan, 

Attorney.  U.S.  Department  of  Justice.  Room 
9822,  555  Fourth  Street.  NW..  Washington,  DC 
yxX)l.  (202)  724-6464. 

For  Defendant  Hughes  Tool  Company: 
Andrews  &  Kurth, 

By:  John  W.  Ebert, 
A  Member  of  The  Firm,  4200  Texas  Commerce 
Tower  Houston.  Texas,  (713)  220-4200. 

For  Defendant  Baker  InteraatioDal 
Corporation: 
Arnold  &  Porter, 

By:  Michael  N.  Sohn, 
A  Member  of  The  Firm.  1200  New  Hampshire 
A  venue.  NW..  Washington.  DC  20038,  (202J 
872-6700. 

It  la  So  Ordered: 
Dated:  April  — ,  1987 

United  States  District  Judge 
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Schedule  B— Baker  Lift  Systems— 
Continued 
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(FR  Doc.  87-9021  Filed  4-22-87;  8:45  am] 
BIIXINQ  CODE  4410-1-M 


Bureau  of  Prisons 

Discipline  Hearing  Officer;  Pilot  Project 

agency:  Bureau  of  Prisons,  Justice. 
action:  Notice  of  intent. 

SUMMARY:  This  notice  is  published  for 
the  purpose  of  announcing  that  the 
Bureau  of  Prisons  intends  to  add  the 
Metropolitan  Correctional  Center,  New 
York,  to  its  list  of  institutions  authorized 
to  participate  in  the  Discipline  Hearing 
Officer  (DHO)  Pilot  Project. 
DATE:  April  23, 1987. 
ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  770,  320 1st 
Street  NW.,  Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  published  in  the 
Federal  Register  December  5, 1986  (at  51 
FR  44010  et  seq.)  a  notice  announcing 
the  implementation  of  a  pilot  project 
involving  its  inmate  discipline  policy, 
presently  codified  in  28  CFR  Part  541, 
Subpart  B.  The  pilot  project  is  intended 
to  test  the  feasibility  of  having  a  one- 
person,  independent  discipline  hearing 
officer  within  a  prison  facility.  In  that 
Federal  Register  publication,  specific 
federal  institutions  were  authorized  to 
replace  existing  Institution  Discipline 
Committees  (IDCs]  with  single-person 
Discipline  Hearing  Officers  (DHOs).  The 
project  consists  of  two  models,  a 
combined  DHO/Executive  Assistant  to 
the  Warden,  and  a  DHO  "circuit  rider" 
(covering  both  the  Federal  Correctional 
Institutions  in  Otisville,  New  York,  and 
Danbury,  Connecticut). 

Based  on  the  Bureau's  initial 
assessment  of  the  DHO  "circuit  rider" 
model,  it  has  been  determined  that  the 
Metropolitan  Correctional  Center,  New 
York,  may  also  be  covered  by  the  person 
who  is  covering  Otisville  and  Danbury. 
Accordingly,  this  notice  of  intent 


authorizes  the  DHO  circuit  rider  to 
conduct  discipline  hearings  at  the 
Metropolitan  Correctional  Center,  New 
York,  as  well  as  at  the  Federal 
Correctional  Institutions  at  Otisville, 
New  York  and  Danbury,  Connecticut. 
Provisions  cited  in  the  initial  notice  of 
pilot  project,  published  in  the  Federal 
Regi^er  on  December  5, 1986,  which 
provision  identified  modifications  to  the 
existing  inmate  discipline  policy  (28  CFR 
Part  541],  will  also  apply  at  the 
Metropolitem  Correctional  Center,  New 
Yoric. 

Dated:  April  17, 1987 
Norman  A.  Carlson, 
Director,  Bureau  of  Prisons. 
(FR  Doc.  87-9158  Filed  4-22-87;  8:45  am] 

BILUNO  CODE  441(H)S-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration;  Knoll 
Pharmaceuticals 

By  Notice  dated  February  27, 1987, 
and  published  in  the  Federal  Register  on 
March  9, 1987;  (52  FR  7231),  Knoll 
Pharmaceuticals  30  North  Jefferson 
Road,  Whippany,  New  Jersey  07981, 
made  apphcation  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Diug 


Dihyijrorxxptvne  (9145).. 
Hydrociorphone  (9150).... 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
5  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  April  17, 1987. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  87-9198  Filed  4-22-87;  8:45  am] 

BIUJNQ  CODE  4410-OV-M 


Manufacturer  of  Controlled 
Substances;  Registration;  Marion 
Lat>oratories 

By  Notice  dated  February  27, 1987, 
and  published  in  the  Federal  Register  on 


March  9, 1987  (52  FR  7231),  Analytical 
Systems,  Division  of  Marion 
Laboratories.  Inc..  2  Goodyear,  Irvine, 
California  92718,  made  application  to 
the  Drug  Enforcement  Atiministration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drag 


Phencyctelrne  (7471) 

l-pipendinocydohexanscaitxxiilflte  (PCC)  (8803). 
BenzoytocgonMe  (9180) 


Sctiadule 


No  objections  and  only  one,  non- 
specific, comment  have  been  received. 
Therefore,  pursuant  to  section  303  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  and  Title  21, 
Code  of  Federal  Regulations, 
S  .301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  i^ril  17, 1987. 
Gene  R.  H«blip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  87-9197  Filed  4-22-87;  8:45  am] 

BILUNQ  COOE  4410-0»-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-1861B] 

Chem-Nuclear  Systems,  Inc.,  Midwest 
Facility  Ctiannahon,  IL;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC)  is 
considering  authorizing  the  start  of 
supercompaction  operations  at  the 
Chem-Nuclear  Systems,  Inc.,  (CNSI) 
Midwest  Facility,  Channahon,  Illinois. 
Since  1982,  CNSI  has  been  authorized  by 
its  license  (No.  39-23004-03)  to  receive 
and  decontaminate  shipping  casks  and 
equipment  at  its  Midwest  Facility.  On 
June  20. 1986,  CNSI  applied  for  an 
amendment  to  this  license  to  perform 
low-level  radioactive  waste  (LLW) 
brokerage  operations:  to  receive,  to 
temporarily  store,  and  to  supercompact 
LLW  packaged  in  drums  from  various 
licensed  users  of  radioactive  byproduct 
material,  incidental  to  transfer  to  a 
licensed  disposal  facility. 

On  December  9, 1988,  License  Number 
39-23004-03  was  amended  to  authorize 
receipt  and  storage  waste  brokerage 
operations  with  the  provision  that  use  of 
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the  supercompactor  would  not  be 
authorized  until  the  final  descriptions 
and  drawings  were  submitted  to  and 
approved  by  the  Commission,  and  the 
completed  facilities  inspected.  No 
environmental  assessment  was 
prepared  for  this  licensing  action 
because  receipt  and  storage  brokerage 
operations  meet  the  criteria  covered  by 
a  categorical  exclusion  pursuant  to  10 
CFR  51.22(c)(14)(xii).  However,  the  staff 
is  providing  this  environmental 
assessment  for  use  of  the 
supercompactor  in  accordance  with  the 
provisions  of  10  CFR  51.21. 

Environmental  Assessment 

Identification  of  Proposed  A  ction: 
CNSI  has  proposed  to  operate  a 
Gesellschaft  fiir  Nuklear-Service,  mbh 
Model  Fakir  II  Supercompactor  at  its 
Midwest  Facility  for  the  purpose  of 
reducing  the  volume  of  LLW  generated 
by  nuclear  power  utilities  and  other 
users  of  radioactive  materials.  The 
facility  would  process  LLW  supplied, 
under  terms  of  negotiated  contracts,  by 
waste  generators  principally  in  the 
Midwest  region  of  the  United  States, 
although  it  would  be  available  to  others 
as  well. 

CNSI  is  licensed  to  possess  up  to  15 
curies  of  LLW.  The  waste  to  be 
processed  through  the  supercompactor 
is  categorized  as  dry  low  specific 
activity  (LSA)  waste  as  defined  in  49 
CFR  Part  173.  Class  A  waste  as  defined 
in  10  CFR  Part  61.  and  packaged  in  52- 
or  55-gallon  drums  (strong  tight 
containers]  meeting  the  Department  of 
Transportation  regulations.  The  waste 
could  be  received  and  stored  onsite  for 
up  to  180  days.  The  facihty  throughout  is 
expected  to  be  approximately  150,000 
cubic  feet  per  year  of  compactible  LLW. 
The  volume-reduced  LLW,  in  the  form  of 
compressed  drums,  would  be 
repackaged  in  drums  and  shipped  by 
truck  to  a  disposal  site. 

Because  an  amendment  authorizing 
the  use  of  the  supercompactor  is  such  an 
integral  part  of  the  overall  waste 
brokerage  services  provided  by  CNSI  at 
its  Midwest  Facility,  the  impacts 
associated  with  the  receipt  and  storage 
of  LLW  [normally  excluded  from  the 
requirement  to  perform  an 
environmental  assessment  under  10  CFR 
51.22(cKl4)(xii|  are  also  considered  in 
this  assessment. 

The  Need  for  the  Proposed  Action: 
With  the  lack  of  new  LLW  disposal  sites 
and  an  increasing  volume  of  waste 
being  generated  by  nuclear  power 
utilities  and  industrial/institutional 
users  of  radioactive  material,  the  need 
for  waste  volume  minimization  and 
reduction  has  become  apparent.  CNSI 
recognized  the  need  for  volume 


reduction  as  a  commercial  venture  and 
proposed  to  provide  LLW  brokerage 
services  that  include  volume  reduction 
by  supercorapaction  to  nuclear  utihties 
and  other  radioactive  material  users. 
Supercompacting  the  LLW  will  extend 
the  operational  lifetime  of  the  existing 
commercial  LLW  disposal  sites  and  will 
help  to  reduce  the  number  of  waste 
shipments  to  waste  disposal  sites. 

Environmental  Impact  of  the  Proposed 
Action:  The  CNSI  Midwest  Facility  is 
located  on  Frontage  Road 
approximately  0.3  miles  north  of  the 
intersection  of  Interstate  55  and  U.S. 
Route  6,  approximately  one  mile  from 
the  village  of  Channahon,  Illinois.  The 
metal  and  concrete  facility  (except  for 
adjacent  offices)  is  in  a  small  industrial 
area.  A  restaurant,  doughnut  shop, 
gasoline  station,  and  trailer  court  are 
about  0.2-0.3  miles  south  of  the  facihty. 
There  are  single  family  homes  0.1-0.5 
miles  north.  On  the  opposite  side  (east) 
of  Interstate  55,  there  is  a  motel, 
restaurant,  and  a  development  of  single 
family  homes.  The  remaining  area 
surrounding  the  site  is  open  field. 

Construction  for  the  supercompactor 
is  limited  to  internal  modifications  of  the 
existing  building,  principally  to  enclose 
the  supercompactor  in  a  cell  under 
negative  pressure.  Construction  and 
operation  of  the  supercompaction 
facility  would  be  consistent  with  local 
industrial  land  use  patterns,  and 
therefore,  no  signficant  additional 
disruption  of  plant  and  animal  hfe  in  the 
area  is  expected. 

The  nearby  industrial  facilities 
already  generate  a  considerable  amount 
of  truck  traffic.  An  additional  one  to 
three  trucks  per  day  is  not  expected  to 
be  noticeable  among  existing  truck 
traffic  on  Frontage  Road. 

The  environmental  impacts  from 
potential  radiological  releases  from 
supercompactor  operations  were 
assessed  for  all  reactor  wastes,  all 
industrial/institutional  wastes,  and  an 
equal  mix  of  both.  Calculation  of  off  site 
radiological  doses  and  air 
concentrations  were  based  on  the 
following  considerations.  The 
radiological  characteristics  of  the  waste 
to  be  processed  were  those  used  in  the 
NRC  staffs  "Environmental  Assessment 
of  Babcock  &  Wilcox  Volume  Reduction 
Services  Facility,  Parks  Township, 
Pennsylvania.  (Docket  70-364),  March 
1986,"  (B&W  VRSF  EA).  The  annual 
volume  of  waste  throughput  was  based 
on  10  drums  processed  per  hour  and 
extended  operations  of  12  hours  per  day, 
6  days  per  week,  and  50  weeks  per  year 
(approximately  76  percent  greater  than 
expected  operations).  Process  effluents 
were  assessed  based  on  0.01  percent  of 
a  drum's  activity  released  to  the  stack 


exhaust  system,  99.9  percent  particulate 
removal  efficiency  (decontamination 
factor  (DF)  =  1000]  for  the  HEPA  filter  in 
the  exhaust  system  and  no  removal  of 
tritium  carbon-14,  and  iodine  by  the 
exhaust  filter  system  (DF=1). 
Atmospheric  dispersion  evaluations 
were  based  on  meteorological  data  in 
the  "Consolidated  Final  Safety  Analysis 
Report,  Morris  Operations,  Morris, 
Illinois,  [Docket  72-1)"  (approximately  6 
miles  WSW).  Resultant  offsite 
concentrations  of  radioactive  material 
are  expected  to  be  less  than  one  percent 
of  the  maximum  permissible 
concentrations  (MPC)  listed  in 
Appendix  B,  10  CFR  Part  20.  Based  on 
doses  calculated  for  the  B&W  VRSF  EA 
(a  facility  with  similar  compaction 
operations  but  greater  throughput), 
offsite  radiological  doses  due  to 
airborne  effluents  from  the  CNSI 
supercompactor  operations  are  not 
expected  to  exceed  one  millirem  (mrem) 
per  year.  This  dose  is  a  small  fraction  of 
the  dose  limit  (500  mrem/yr)  for 
unrestricted  areas  specified  in  10  CFR 
20.105(a)  of  the  Commission's 
regulations,  and  it  is  also  a  small 
fraction  of  the  limits  for  release  of 
radionuchdes  specified  by  the 
Environmental  Protection  Agency  in  its 
regulation.  10  CFR  Part  61,  Subpart  I  (25 
mrem/yr  for  whole  body,  75  mrem/yr  for 
body  organs). 

There  will  be  no  liquid  effluents 
because  only  dry  LLW  will  be 
compacted.  Additionally,  there  are  no 
water  lines  into  the  supercompactor  and 
waste  handling  area  of  the  facility,  nor 
are  there  any  drain  lines  to  provide  a 
source  of  water  to  the  environment.  The 
licensee  has  also  installed  drip  pans 
under  the  supercompactor  and  lined  the 
LLW  handling  areas  with  stainless  steel 
and  drip  rails.  Any  incidental  hquids 
that  may  drip  from  compacted  drums 
will  be  collected  and  solidified  for 
disposal.  Therefore,  there  will  be  no 
impacts  to  groundwater  or  surface  water 
from  operation  of  the  supercompactor. 

Radiation  doses  to  workers  were 
assessed.  In  operating  the 
supercompactor,  CNSI  would  have  to 
comply  with  the  provisions  of  10  CFR 
Part  20,  "Standards  for  Protection 
Against  Radiation,"  which  provides 
limits  for  radiation  exposures  to 
workers.  Based  on  these  limits  and  a 
four-man  operation  at  the  Midwest 
Facihty,  the  maximum  occupational 
exposure  allowable  would  be  20  man- 
rem  per  year.  CNSI  also  would  have  to 
comply  with  its  own  administrative 
controls  which  limit  the  exposure  a 
worker  can  receive  without  additional 
approvals  to  300  mrem  per  month  (3.6 
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rem  per  year)  or  14.4  man-rem  per  year 
for  the  facility. 

The  staff  independently  estimated  the 
exposures  expected  for  compactor 
operations.  Operator  functions 
considered  in  the  estimates  include 
unloading  a  truck,  feeding  the 
supercompactor,  removing  and 
repackaging  the  compacted  drums, 
loading  a  truck,  and  operating  and 
cleaning  the  compactor.  The  estimated 
occupational  dose  for  extended 
operations  would  be  about  42  man-rem 
per  year.  This  number  contains  great 
conservatism  in  the  total  exposure 
expected:  a  more  realistic  but  still 
conservative  estimate  would  be  about 
21  man-rem  per  year  for  extended 
operations.  For  expected  operations, 
occupational  exposures  would  be  about 
12  to  17  man-rem  per  year.  For  the  four 
workers  this  would  average  3  to  4  rems 
per  year  each.  While  this  value  complies 
with  the  standard  set  forth  in  10  CFR 
20.101  (5  rems  per  year.  1.25  rems  per 
quarter),  it  is  higher  than  the  staff 
believes  is  desirable  as  a  design  goal 
and  is  not  consistent  with  common 
industry  practice  of  designing  an 
operation  to  achieve  annual  whole  body 
radiation  exposures  in  the  range  of  10  to 
25  percent  of  the  applicable  limits. 

Subsequently,  CNSl  supplied 
exposure  data  based  on  operation  of  the 
Fakir  supercompactor  at  the  nuclear 
research  center  in  Julich,  West 
Germany.  Occupational  doses  for  four 
persons  averaged  0.01  mrem  per  person 
per  drum.  For  CNSI's  Midwest  Facility 
with  a  similar  size  staff,  this  would 
correspond  to  occupational  doses  of 
about  14.4  to  18  man-rem  per  year  for 
extended  operations.  For  expected 
operations  the  occupational  doses 
would  be  lower,  about  8  to  10  man-rem 
per  year.  Individual  doses  would 
average  about  2  to  2.5  rem  per  year  per 
person:  a  dose  more  consistent  with 
desirable  industry  practices. 

For  the  purposes  of  envionmental 
analysis,  the  impact  from  a  postulated 
accidental  Tire  in  stored  waste  was 
assessed.  This  accident  was  assessed 
because  it  has  the  greatest  potential  for 
release  and  would  bound  a  spectnmi  of 
potential  accidents  that  could  occur.  A 
fire  starting  in  the  compactor  cell  would 
be  put  out  by  an  automatic  dry  chemical 
fire  extinguishing  system  that  also  shuts 
down  the  exhaust  stack  ventilation 
system,  thus  containing  most  of  the 
radioactivity  in  the  compactor  cell. 

Should  a  fire  involve  drums  of  waste 
outside  the  compactor  cell,  releases  to 
the  air  and  groundwater  pathways  could 
be  expected.  For  this  postulated 
accident,  estimated  at  involving  80 
drums  containing  about  1.5  curies,  (i.e.. 
approximately  a  trailer  load  of  incoming 


waste]  and  therefore,  only  a  fraction  (10 
percent  of  the  license  limit]  of  the 
radionuclide  inventory  would  be 
involved  in  the  fire.  The  maximum 
plausible  inventory  that  was  assumed  to 
be  released  as  a  result  of  the  fire  was  1.5 
percent  to  the  atmosphere  (except  all 
the  tritium,  carbon-14,  and  iodine-125]. 
and  10  percent  of  the  remaining 
inventory  to  the  ground  via  water  used 
to  fij^t  the  fire.  Because  the  exact 
composition  of  the  inventory  is 
impossible  to  predict,  two  cases  were 
assessed:  an  entire  inventory  of  all 
reactor  waste  and  an  entire  inventory  of 
industrial/institutional  waste. 

The  dose  from  an  accidental  fire  to 
the  maximally  exposed  individual  via 
the  atmospheric  pathway  is  estimated  to 
be  about  180  mrem.  The  dose  to  the 
maximally  exposed  individual  via  the 
groundwater  pathway  (nearest 
groundwater  well]  is  expected  to  be  less 
than  10  mrem  per  year.  There  are  no 
directly  relevant  numerical  criteria  for 
accident  evaluation:  however,  the  doses 
calculated  are  fractional  portions  of  the 
annual  occupational  limits  prescribed  in 
10  CFR  Part  20.  Also,  these  estimated 
doses  do  not  exceed  the  U.S. 
Environmental  Protection  Agency's 
(EPA]  Protective  Action  Guides  (PAG) 
of  one  rem  whole  body  dose  and  five 
rem  thyroid  dose.  While  the  dose 
estimates  would  not  necessitate  offsite 
protective  actions,  should  such  an 
accident  occur,  the  fire  would  be  fought 
with  foam  to  limit  dispersal,  and  the 
licensee  would  be  expected  to  take 
appropriate  onsite  corrective  actions 
that  would  reduce  the  likelihood  of 
groundwater  contamination. 

The  environmental  impact  of 
radioactive  shipments  in  all  modes  of 
transportation  in  the  United  States, 
under  the  regulations  in  effect  as  of  June 
30. 1975,  have  been  docimiented  in  the 
"Finil  Envirormiental  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes,"  NUREG-O170. 
The  Impacts  of  LLW  transportation 
through  the  area  surrounding  the 
Midwest  Facility  were  assessed  for 
shipments  of  incoming  waste  and 
outgoing  product.  The  assessment  was 
based  on  extended  processing 
operations  which  would  require  about 
three  truck  shipments  per  day.  All 
shipments,  whether  incoming  or 
outgoing,  will  enter  and  leave  the  site  on 
the  half-mile  stretch  of  Frontage  Road 
that  connects  the  site  with  Interstate  55 
and  U.S.  Route  6. 

The  potential  for  radiological 
exposure  to  transport  workers  and  to 
members  of  the  general  public  in  the 
United  States  due  to  routine 
transportation  was  assessed  in  NUREG- 
0170,  The  expected  values  of  the  annual 


radiological  impact  from  such  potential 
exposures  were  estimated  to  be  about 
1.2  latent  cancer  fatalities  per  year  and 
1.7  genetic  effects  over  the  next  30  years 
from  transportation  at  1975  levels.  The 
dose  to  a  maximally  exposed  individual 
near  the  Midwest  Facility  was  assessed 
by  assuming  that  this  individual  was 
located  at  a  distance  of  10  meters  from 
Frontage  Road  on  which  all  shipments 
passed  at  a  speed  of  about  15  miles  per 
hour.  No  credit  was  taken  for  shielding 
by  structures.  The  dose  rates  from  waste 
shipments  would  be  in  accordance  with 
10  CFR  71.47(c),  not  exceeding  10  mrem 
per  hour  at  two  meters  from  the  surface 
of  the  vehicle.  Under  these  conditions 
the  maximum  individual  dose  due  to 
transportation  would  be  about  0.8  mrem 
per  year.  For  expected  operations  only 
about  seven  shipments  per  week  would 
be  required,  thus,  reducing  the  dose 
from  transportation  to  about  0.3  mrem 
per  year.  (Dn  the  basis  that  the  maximum 
individual  dose  due  to  transportation 
was  so  low,  less  than  one  mrem  per 
year,  the  staff  deems  the  exposure  to  the 
general  population  to  be  an  insignificant 
contribution  to  that  previously 
determined  in  NUREG-0170.  The 
potential  for  radiological  exposure  to 
transport  workers  and  to  members  of 
the  general  public  due  to  transportation 
accidents  was  also  assessed  in  NUREG- 
0170.  The  expected  values  of  the  annual 
radiological  impact  from  such  potential 
exposures  were  estimated  to  be  about 
one  latent  cancer  fatality  and  one 
genetic  effect  for  200  years  of  shipping 
at  1975  rates.  Based  on  the  estimated 
annual  shipments  for  extended 
supercompaction  operation  (shipments 
that  would  have  occurred  without  this 
facility),  the  environmental  impact  of 
transportation  of  LLW  to  and  from  the 
Midwest  Facility  is  a  small  fraction  of 
that  attributed  to  radioactive  shipments 
at  1975  rates.  Therefore,  the  fractional 
impact  of  United  States  radiological 
material  transportation  attributable  to 
the  supercompactor  operation  is  so 
small  as  to  be  insignificant. 

In  summary,  the  environmental  effects 
of  normal  supercompactor  operations 
and  associated  waste  brokerage 
activities  are  expected  to  be  very  small. 
For  all  radionuclides,  the  maximum 
unrestricted  area  concentrations  are 
calculated  to  be  well  below  the 
maximum  permissible  concentrations 
specified  in  10  CFR  20.106  and  10  CFR 
Part  20,  Appendix  B.  The  estimated  dose 
to  a  maximally  exposed  person  in  an 
unrestricted  area  is  not  expected  to  be 
greater  than  one  mrem  per  year.  The 
maximally  exposed  person  from  normal 
transportation  activities  would  receive  a 
dose  less  than  one  mrem  per  year.  The 
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dose  received  by  the  maximally  exposed 
person  as  a  result  of  potentail  accidents 
would  be  about  180  mrem,  a  fraction  of 
the  dose  that  would  warrant  protective 
actions. 

Based  on  the  above  assessment  the 
following  are  NRC  findings. 

1.  Construction  and  operation  of  the 
supercompaction  facility  in  a  small 
industrial  area  would  be  consistent  with 
local  land  use  patterns. 

2.  Construction  and  operation  of  the 
supercompaction  facility  would  not 
cause  significant  disruption  of  the  plant 
and  animal  life  in  the  area. 

3.  The  operation  of  the 
supercompactor  would  be  consistent 
with  NRC's  policy  statement  (46  PR 
51101)  to  reduce  the  amount  of  waste 
requiring  disposal  as  much  as  possible. 

4.  Radiation  doses  to  the  public  are 
expected  to  be  negligible. 

Alternatives  to  the  Proposed  Action: 
Because  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

The  principal  alternative  would  be  to 
take  no  action  or  deny  the  use  of  the 
compactor.  In  such  a  case,  there  would 
be  little  incentive  for  merely  temporarily 
storing  LLW  awaiting  shipment  to  a 
disposal  site.  By  taking  no  action,  the 
benefit  of  extending  the  operational 
lifetime  of  existing  disposal  sites  would 
be  lost.  Also,  the  savings  in  the  number 
of  shipments  to  disposal  sites  would  be 
lost. 

Alternative  Use  of  Resources:  The 
only  irreversible  commitment  of 
resources  determined  in  this  assessment 
was  that  resulting  from  the  use  of  fuels 
to  transport  the  waste.  This  commitment 
of  resources  has.  in  NUREG-0170.  been 
found  to  be  negligibly  small.  The 
incremental  amount  used  to  transport 
LLW  to  the  Midwest  Facility  is  expected 
to  be  o^set  by  the  savings  realized  by 
reducing  the  number  of  shipments  to  the 
disposal  sites.  Savings  in  land  resources 
can  be  realized  from  extended 
operational  lifetimes  of  disposal  sites 
caused  by  disposing  of  volume-reduced 
low-level  waste. 

Agencies  and  Persons  Contacted:  The 
NRC  contacted  the  Illinois  State 
Geological  Survey  and  the  Illinois  State 
Water  Survey  in  connection  with  the 
preparation  of  this  environmental 
assessment. 

Finding  of  no  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  The  Commission 


has.  therefore,  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  license 
amendment  dated  June  20, 1986,  and 
other  related  correspondence.  These 
documents  (in  Docket  Number  030- 
18618]  are  available  upon  request  at  the 
Commission's  Region  III  Public 
Document  Room,  799  Roosevelt  Road, 
Glen  Ellyn.  Illinois  60137.  Documents 
cited  in  the  Environmental  Assessment 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC. 

Dated  at  Silver  Springs,  Maryland,  this  16th 
day  of  April.  1987. 

For  the  Nuclear  Regulatory  Commission. 
Vandy  L  MiUer. 

Chief  Medical,  Academic  and  Cowmercial 
Use  Safety  Branch.  Division  of  Fuel  Cycle, 
Medical,  Academic  and  Commercial  Use 
Safety. 

(FR  Doc.  87-9232  Filed  4-22-87;  8:45  am] 
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[Docket  No.  30-20866,  UcmisM  No.  4»- 
21496-01,  EA  No.  87-41] 

A-1  Inspection,  Inc.;  Order 
Temporarily  Suspending  License 
(Effective  Immediately)  and  Order  To 
Show  Cause 

I 

A-l  Inspection.  Inc.,  (licensee)  225 
Lincoln,  Evanston,  Wyoming  82930  is  the 
holder  of  a  Byproduct  Material  License 
issued  by  the  Nuclear  Regulatory 
Conmiission  (NRC/Commission )  on 
August  26. 1986  pursuant  to  10  CFR  Part 
30.  The  license  is  due  to  expire  on  May 
31, 1989.  The  license  authorizes  the 
licensee  to  possess  and  use  hcensed 
materials  (iridium-192  sources  of  up  to 
100  curies  per  source)  in  industrial 
radiography  and  replacement  of  sources 
in  accordance  with  the  conditions 
specified  therein. 

n 

Chi  December  4, 1984.  an 
unannounced  radiation  safety 
inspection  of  licensed  activities 
performed  by  an  NRC  Region  FV 
inspector  revealed  that  the  hcense  had 
not  conducted  its  activities  in  full 
compliance  with  NRC  requirements. 

As  a  result  of  that  inspection  a  Notice 
of  Violation  (NOV)  was  issued  to  the 
licensee  on  February  28. 1985.  Among 
the  violations  identified  in  the  NOV  was 
the  performance  of  radiography  by  an 
unauthorized  individual,  who,  in  so 
doing,  received  a  whole  body  exposure 
in  excess  of  that  permitted  by  regulatory 
requirements.  In  its  response,  the 


licensee  admitted  that  it  had  auowea  an 
individual  not  specifically  named  on  the 
license  to  act  as  a  radiographer, 
explaining  that  the  violation  occurred 
because  there  was  not  enough  time 
during  his  employment  to  add  this 
individual  to  its  license.  The  licensee 
stated  that  in  the  future,  it  would  not 
employ  anyone  until  approved  by  the 
NRC  and  added  to  its  license.  By  letter 
dated  March  21. 1985.  the  hcensee 
responded  to  the  NOV.  On  March  26, 
1985.  the  licensee  paid  the  proposed 
civil  penalty  of  $500. 

Subsequent  to  the  above-described 
enforcement  action,  it  was  alleged  to 
NRC  that  the  licensee  had  again 
employed  unauthorized  personnel  to 
conduct  radiography  operations  at  the 
Exxon  LaBarge  plant  near  Shute  Creek, 
Wyoming.  On  February  27,  1986,  an  NRC 
Region  IV  inspector  asked  Mr.  G.  W. 
Wyrick.  President  of  the  licensee,  if  he 
presently  had  or  ever  had  in  the  past 
employed  individuals  to  conduct 
radiography  at  the  Shute  Creek  job-site. 
Mr.  Wyrick  responded  "no"  to  the 
questions.  Later  in  a  written  statement 
given  to  an  NRC  Investigator  on  March 
19. 1987.  Mr.  Wyrick  admitted  that  he 
had  employed  an  individual  as  an 
assistant  radiographer  and  had  allowed 
that  individual  ato  independently 
conduct  radiography  operations  (i.e., 
function  as  a  radiographer)  on 
November  18-19. 1985. 

Notwithstanding  that  the  individual 
was  not  listed  on  the  license,  the 
licensee  apparently  made  no  attempt  to 
assure  itself  (1)  that  the  individual  was 
previously  qualified  to  do  radiography. 
(2)  that  the  individual  was  familiar  with 
the  device  he  used  in  conducting 
radiography  in  November,  1985.  or  (3) 
that  the  individual  understood  the 
operating  and  emergency  procedure  of 
the  licensee.  This  individual  was  not 
hsted  on  the  NRC  license  as  a 
radiographer  or  assistant  radiographer. 
Mr.  Wyrick  admitted  that  he  had  hired 
the  subject  assistant  radiographer 
without  amending  his  NRC  license 
because  the  time  delay  involved  in 
amending  the  license  would  have 
prevented  the  licensee  from  obtaining 
the  job. 

Ill 

The  previous  violation  for  the 
unauthorized  radiography  was  intended 
to  emphasize  the  need  to  comply  with 
Commission  requirements.  Nevertheless, 
the  licensee  again  permitted  an 
unauthorized  individual  to  conduct 
radiography  in  violation  of  condition  12 
of  its  license  and  did  so  for  the  same 
reason  as  given  in  the  previous 
violation,  i.e.,  that  was  in  the  economic 
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interest  of  the  licensee  to  violate  the 
requirement.  This  violation  is  significant 
because  the  performance  of  radiography 
without  assurance  that  the  individual  is 
qualified  including  understanding  of 
operating  and  emergency  procedures 
could  result  in  significant  overexposures 
to  himself  or  the  public.  Furthermore, 
the  licensee,  when  questioned  by  the 
NRC.  attempted  to  deceive  the  ^fRC 
regarding  whether  it  had  utilized  the 
radiographer  at  the  Shute  Creek  site. 

The  licensee's  actions  in  disregarding 
requirements  demonstrate  that  it  is 
either  unable  or  unwilling  to  comply 
with  Commission  requirements. 
Therefore,  I  lack  the  requisite 
reasonable  assurance  that  the  licensee 
will  comply  with  Commission 
requirements  in  the  future.  Since 
contained  conduct  of  licensed  activities 
could  pose  a  threat  to  the  health  and     ^ 
safety  of  the  public,  I  have  determined 
that  the  public  health,  safety  and 
interest  require  t  at  License  No.  49- 
21496-01  be  suspended,  effective 
immediately,  as  described  below. 

I  have  further  determined  that 
pursuant  to  10  CFR  2.201(c)  and  2.202(f), 
no  prior  notice  is  required  and  that  the 
suspension  should  be  immediately 
effective  pending  further  Order. 

IV 

Accordingly,  in  view  of  the  foregoing 
and  pursuant  to  sections  81,  leib.,  161i., 
182,  and  188  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  emd  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  30.  it  is  hereby  ordered,  effective 
immediately  that: 

A.  Activities  authorized  under  License 
No.  49-21496-01  to  receive  and  use 
byproduct  material  are  suspended. 

B.  The  licensee  shall  place  all 
byproduct  material  in  its  possession  in 
locked  storage  or  shall  transfer  such 
material  to  a  person  authorized  to 
receive  the  material  within  five  days 
and  shall  notify  the  NRC,  Region  IV 
office  upon  comphance. 

C.  The  licensee  shall  show  cause  in 
accordance  with  Section  V  of  this  Order 
why  license  No.  49-21496-01  should  not 
be  revoked. 

D.  The  Regional  Administrator, 
Region  IV,  may  relax  or  rescind  any  of 
the  above  provisions  upon 
demonstration  by  the  licensee  of  good 
cause. 


Pursuant  to  10  CFR  i202(b).  the 
licensee  may  show  cause  by  filing  a 
written  answer  under  oath  or 
affirmation  within  twenty  days  after  the 
date  of  issuance  of  this  Order,  setting 
forth  the  matters  of  fact  and  law  on 
which  the  licensee  relies.  The  licensee 


may  answer  this  Order,  as  provided  in 
10  CFR  2.202(d),  by  consenting  to  the 
provisions  specified  in  Section  IV  above. 
Upon  the  licensee's  consent  to  the 
provisions  set  forth  in  Section  IV  of  this 
Order,  or  upon  failure  of  the  licensee  to 
file  ao  answer  within  the  specified  time, 
the  provisions  8p>ecified  in  Section  IV 
above  shall  be  final  without  further 
Order. 

VI 

Pursuant  to  10  CFR  2.202(b),  the 
licensee  may,  in  its  answer  filed  under 
Section  V,  request  a  hearing.  Any  other 
person  adversely  affected  by  this  Order 
may  request  a  hearing  within  twenty 
days  of  its  issuance.  Any  answer  to  this 
Order  or  any  request  for  hearing  shall  be 
submitted  to  the  Director,  Office  of 
Inspection  and  Enforcement,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  shall  also  be  sent  to 
the  Assistant  General  Counsel  for 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  Nuclear 
Regulatory  Commission,  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  1000,  Arlington, 
Texa«  76011.  If  a  person  other  than  the 
licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  the  petitioner's  interest 
is  adversely  affected  by  this  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.714(d).  An  answer  to  this 
Order  or  a  request  for  hearing  shall  not 
stay  the  immediate  effectiveness  of  this 
Order. 

If  a  hearing  is  requested  by  die 
hcensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  isBue  to  be  considered  at  such  a 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  April,  1987. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Director,  Office  of  Inspection  and 
Enforcement. 
[FR  Doc.  87-0233  Filed  4-22-67;  8:45  am] 
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(Docket  No.  50-414,  Ueens*  No.  NPF-52, 
EA  89-1471 

Duka  Power  Co;  Order  Imposing  CtvN 
Monetary  Penalty 

I 

Dvke  Power  Company  (DPC/Ucensee) 
(Catawba  Nuclear  Station,  Unit  2)  is  the 
holder  of  Operating  License  No.  NPF-52 
(licease)  issued  by  the  Nuclear 
Regidatory  Commission  (NRC/ 
Commission)  on  February  24, 1986.  The 


license  authorizes  the  licensee  to 
operate  the  Catawba  Nuclear  Station, 
Unit  2,  in  accordance  with  the 
conditions  specified  therein. 

n  I 

An  NRC  inspection  was  conducted 
June  28 — July  2, 1986,  as  foUowup  to  the 
Catawba  Unit  2  depressurization  event, 
which  occurred  on  June  27, 1986,  during 
a  Loss  of  Control  Room  Test.  During  the 
inspectioa  the  NRC  staff  determined 
that  the  licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  licensee  by  letter  dated  November 
12, 1986.  llie  Notice  stated  the  nature  of 
the  violations,  the  provisions  of  the 
NRC's  requirements  that  the  licensee 
had  violated,  and  the  amount  of  civil 
penalty  proposed  for  the  violations.  The 
licensee  responded  to  the  Notice  by 
letter  dated  December  12. 1986. 

m 

After  consideration  of  the  Ucensee's 
response  and  the  statements  of  fact, 
explanations,  and  arguments  for 
reduction  of  the  severity  level  and 
remission  or  mitigation  of  the  proposed 
civil  penalty  contained  therein,  the 
Deputy  Executive  Director  for  Regional 
Operations  has  determined  as  set  forth 
in  the  Appendix  to  this  Order,  that  the 
penalty  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  as  amended  in  the  Appendix  to 
this  Order  should  be  imposed. 

IV  j 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.a 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifty  Thousand  Dollars 
(SSaOOO)  within  30  days  of  the  date  of 
this  Order,  by  check,  draft  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  Office  of  Enforcement  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  A 
copy  of  the  hearing  request  also  shall  be 
sent  to  the  Assistant  General  Counsel 
for  Enforcement,  Office  of  the  General 


Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555  and 
to  the  Regional  Administrator,  Region  II, 
101  Marietta  St.  NW.,  Atlanta,  Georgia 
30323. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  hccnsee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  11 
above  as  amended  in  the  Appendix  to 
this  Order,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Bethesda.  Maryland,  this  lllh  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission 
James  M.  Taylor, 

Deputy  Executive  Director  for  Regional 
Operations. 

Appendix — Evaluations  and 
Conclusions 

In  a  letter  dated  December  12, 1986, 
Duke  Power  company  (DPC)  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  (Notice) 
issued  by  the  NRG  on  November  12. 
1986.  DPC  denied  some  of  the  violations 
set  forth  in  the  Notice,  requested 
reduction  of  the  severity  level,  and 
requested  remission  of  the  proposed 
civil  penalty.  Provided  below  are  (1)  a 
restatment  of  the  violations,  (2)  a 
summary  of  the  licensee's  response 
regarding  the  violations  and 
classification  of  the  violations  as  a 
Severity  Level  III  and  arguments  for 
mitigation  of  the  proposed  civil  penalty, 
(3)  NRC's  evaluation  of  the  licensee's 
response  regarding  each  area,  and  (4) 
the  NRC's  conclusion. 

Restatement  of  Violation  A 

A.  10  CFR  Part  50.  Appendix  B, 
Criterion  III,  Design  Control,  requires 
that  measures  be  established  to  assure 
that  applicable  regulator  requirements 
and  the  design  basis  are  correctly 
translated  into  specifications,  drawings, 
procedures,  and  instructions. 

Contrary  to  the  above,  as  of  June  27, 
1986,  the  licensee's  program  for  design 
control  did  not  assure  that  Design 
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Change  Authorization  (DCA)  CN-2-M- 
1527,  which  changed  the  design  basis  for 
the  mode  of  control  for  the  steam 
generator  power  operated  relief  valves 
(S/G  PORVs),  was  correctly  translated 
into  specifications,  drawings, 
procedures,  and  instructions. 
Specifically: 

1.  DCA  CN-2-M-1527  was  not 
properly  reviewed  by  plant  personnel  as 
required  by  Station  Directive  3.0.3, 
Management  of  Shutdowrn  Requests  for 
the  effects  on  Operating  Procedure  OP/ 
2/A/6100/04,  Shutdown  Outside  the 
Control  Room  from  Hot  Standby  to  Cold 
Shutdown.  As  a  result,  Enclosure  4.5  of 
Procedure  OP/2/A/6100/04  was  not 
modified  and  incorrectly  specified  the 
setpoint  of  the  S/G  PORVs.  Instead  of 
remaining  closed,  the  S/G  PORVs 
opened  to  approximately  75  percent  of 
full  open. 

2.  DCA  CN-2-M-1527  was  not 
properly  reviewed  by  design  personnel 
as  required  by  Design  Engineering 
Procedure  EDP  3.17,  Control  Room 
Changes — Handling,  in  that  there  was 
no  evaluation  done  for  human  factors 
considerations.  The  DCA  was 
implemented  and  changed  the  control 
mode  of  the  S/G  PORVs  without  any 
visible  change  to  the  S/G  PORV 
controllers  or  labeling  at  the  Auxiliary 
Feedwater  Pump  Turbine  Control  Panel. 

Summary  of  Licensee  Response  to 
Violation  A 

In  its  December  12, 1986  response  to 
the  Notice,  DPC  admits  the  violation  as 
stated,  but  denies  that  the  deficiencies 
related  to  the  modification  of  the  steam 
generator  power  operated  relief  valves 
constituted  programmatic  deficiencies. 
DPC  beleives  instead  that  the  violation 
reflects  an  isolated  failure  in  the  design 
review  of  an  atypical  modification  and 
the  subsequent  failure  to  recognize  the 
impact  on  station  procedures. 
Additionally,  DPC  does  not  believe  that 
examples  A.l  and  A.2  accurately  reflect 
events  related  to  the  modification. 

NRC  Evaluation  of  Licensee  Response 

Even  if  this  violation  reflects  an 
isolated  failure  in  design  review  and  the 
subsequent  failure  to  recognize  the 
impact  on  station  procedures,  the 
violation  involved  a  significant  failure  in 
DPC's  design  control  program.  This 
violation  indicates  that  DPC  had  not 
exercised  adequate  control  to  ensure 
that  a  design  change.  Design  Change 
Authorization  CN-2-M-1527,  which 
changed  the  design  basis  of  a  system, 
was  reviewed  for  its  effect  on 
established  operating  procedures  and 
was  correctly  translated  into  the 
appropriate  procedure.  This  situation 
was  further  aggravated  by  human 


engineering  deficiencies  introduced  by 
the  modifications.  As  a  consequence, 
the  DPC  plant  staff  assigned  to  perform 
the  test  did  not  understand  the  function 
and  interaction  of  controls  on  the 
shutdown  panels.  This  lack  of 
understanding  led  to  a  pretest  setup  of 
the  panels  that  ensured  that  the  power 
operated  relief  valves  would  open  on 
transfer  and  that  attempts  to  shut  them 
would  be  futile.  For  these  reasons,  the 
NRC  staff  believes  that  the  violations  do 
reflect  circumstances  associated  with 
DCA  CN-2-M-1527. 

Restatement  of  Violation  B.l 

B.  10  CFR  Part  50,  Appendix  B, 
Criterion  V,  Instructions,  Procedures, 
and  Drawings,  requires  that  activities 
affecting  quality  shall  be  prescribed  by 
documented  instructions,  procedures,  or 
drawings  of  a  type  appropriate  to  the 
circumstances  and  shall  be 
accomplished  in  accordance  with  these 
instructions,  procedures,  or  drawings. 

Contrary  to  the  above,  as  of  June  27, 
1986,  certain  procedures  affecting 
quality  were  inadequate  or  not  properly 
implemented  and  contributed  to  the 
depressurization  event  of  June  27, 1986. 
Specifically: 

1.  Operating  Procedure  OP/l/A/6100/ 
04,  Shutdown  Outside  the  Control  Room 
from  Hot  Standby  to  Cold  Shutdown, 
was  inadequate  in  that  Enclosure  4.5  to 
the  procedure  specified  initial  settings 
for  valves  2NV-309  and  2NV-294  which 
resulted  in  these  valves  going  to 
incorrect  positions  when  control  was 
transferred  to  the  remote  shutdown 
panels  (Auxiliary  Shutdown  Panels  A 
and  B  and  the  Auxiliary  Feedwater 
Pump  Turbine  Control  Panel). 

Summaiy  of  Licensee's  Response  to 
Violation  B.l 

DPC  denies  Violation  B.l  and  asserts 
that  the  settings  for  valves  2NV-309 
were  established  based  on  the  predicted 
flow  requirements  and  the  controller 
test  data.  The  Catawba  Nuclear  Station 
FSAR  Summary  of  Test  Program 
Objectives  (Section  14.2.1)  states  in  part 
that  the  general  objectives  of  the  Initial 
Test  Program  at  Catawba  Nuclear  are  to 
provide  assurance  that  operating  and 
emergency  procedures  are  appropriate 
to  the  extent  practicable.  DPC  asserts 
that  the  Test  Procedure  TP/2/A/2650/03 
was  being  conducted  to  meet  this 
objective  for  the  use  of  Operating 
Procedure  OP/l/A/6100/04  and  that  the 
initial  positions  of  valves  2NV-309  and 
2NV-294  had  been  specified  on  the 
basis  of  the  best  available  information. 
DPC  believes  that  deficiencies  identified 
as  a  result  of  this  testing  are  not 
significant  contributors  to  the  transient 
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and  are  not  in  themselves  violations 
unless  some  other  regulatory 
requirement  had  been  violated. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  sta^  maintains  its  position 
that  Operaitng  Procedure  OP/l/A/6100/ 
04  was  inadequate  in  that  it  speciHed 
improper  initial  settings  such  that  upon 
transfer  of  control  from  the  control  room 
to  the  Auxiliary  Shutdown  Panels,  the 
charging  flow  and  seal  injection  flow 
control  valves  went  to  positions  which 
were  not  intended.  TTiis  was  caused  by 
a  temporary  change  to  the  procedure 
which  had  been  made  to  ensure  tliat 
valve  2NV-309  would  be  in  the  closed 
position,  but  actually  resulted  in  the 
valve  going  to  the  fully  open  position. 
Also,  valve  2NV-2SA  was  supposed  to 
be  set  for  32  gpm.  This  procedure  did  not 
acknowledge  that  the  valve  controller  is 
reverse-acting  and  that  there  are  no 
units  on  the  2ASP-A  controller  scale. 
Valve  2NV-294  was  therefore  set  for  32 
percent  closed  which  happened  to 
correspond  to  about  40  gpm  flow  rate. 

Additionally,  several  Catawba 
personnel  were  questioned  on  the 
operation  of  seal  water  injection  flow 
control  valve  2NV-309.  This  valve  is 
capable  of  being  controlled  from  either 
2ASP-A  or  2ASP-B.  The  controlling 
signal  is  the  highest  signal  from  either 
controller.  Not  all  personnel  questioned 
were  aware  of  this  fact,  nor  were  any 
aware  that  the  valve  is  reverse-acting 
and  the  controller  on  Unit  2  was  labeled 
backwards,  indeed,  the  balance  of  plant 
(BOP)  operator  on  2ASP-A,  during  the 
event,  thought  that  2NV-309  was  initally 
closed.  When  he  saw  no  response  on 
charging  flow  after  attempting  to  "open" 
the  valve,  he  reset  it  to  its  original 
position  and  disregarded  it,  believing  it 
to  be  malfunctioning. 

The  settings  on  2NV-309  and  2NV-294 
resuted  in  a  degree  of  operator 
confusion  during  the  initial  phase  of  the 
test  The  parameters  that  behaved 
unexpectedly  were  letdown  flow 
(flashing),  seal  injection,  and  pressurizer 
level.  Although  the  failure  of  2NV-148 
was  the  apparent  direct  cause  of  the 
letdown  flashing,  the  incorrect  labeling 
of  2NV-294  was  also  a  contributor.  Even 
before  the  steam  generator  power 
operated  relief  valves  opened,  the 
shutdown  panel  crew  was  otherwise 
concerned  and  occupied  with  the 
unanticipated  behavior  of  the  above 
three  parameters.  Had  the  power 
operated  relief  valves  not  opened,  the 
NRC  staff  believes  it  is  unlikely  that  the 
misoperation  of  these  valves  would 
have  been  discovered  because  this  was 
not  discovered  during  pervious  similar 
testing  on  Units  1  and  2.  Therefore,  the 
NRC  staH  believes  that  the  deficiencies 


caused  an  unnecessary  burden  on  the 
operators  and  the  objectives  of  the 
initial  test  program  were  not  met  in  that 
the  deficiences  went  previously 
undetected. 

Restatement  of  Violation  B.2 

B.  10  CFR  Part  50.  Appendix  B, 
Criterion  V,  Instructioas,  Procedures, 
and  Drawings,  requires  that  activities 
affecting  quality  shall  be  prescribed  by 
documented  instructions,  procedures,  or 
drawings  of  a  type  appropriate  to  the 
circumstances  and  shall  be 
accomplished  in  accordance  with  these 
instructions,  procedures,  or  drawings. 

Coatrary  to  the  above,  as  of  June  27, 
1986,  certain  procedures  affecting 
quality  were  inadequate  or  not  properly 
implemented  and  contributed  to  the 
depressurization  event  of  June  27, 1986. 
Specially: 

2.  Test  Procedure  TP/2/ A/2850/03, 
Loss  of  Control  Room  Functional  Test, 
was  inadequate  in  that  the  procedure 
lacked  specific  criteria  for  termination 
of  the  test  if  the  plant  was  determined  to 
be  in  an  uncontrolled  or  uncontrollable 
condition  with  control  transferred  to  the 
remote  shutdown  panels. 

Summary  of  Licensee's  Response  to 
Violation  B.2 

The  licensee  denies  that  this  example 
is  a  violation  of  regulatory  requirements 
because  there  are  no  specific 
requirements  for  termination  criteria  in 
test  procedures.  DPC  also  asserts  that 
the  essentially  identical  Unit  1  Loss  of 
Control  Room  Test  procedure  was 
reviewed  and  approved  by  the  NRC 
with  no  mention  of  termination  criteria. 
Step  6.10  of  the  test  procedure  states,  "if 
any  situation  arises  that  cannot  be 
adequately  controlled  from  the  auxiliary 
shutdown  panels,  transfer  back  to  the 
Control  Room."  In  DPCs  opinion,  this 
action  was  adequate  and  appropriate. 
Additionally,  DPC  states  that  an  attempt 
to  cover  every  possible  contingency 
would  add  unnecessary  volume  without 
any  assurance  of  covering  all  occurrence 
and  6iat  instead  reliance  is 
appropriately  placed  on  the  training  and 
judgment  of  the  licensed  operators  who 
are  conducting  the  test. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  staff  agrees  with  the  DPC 
statement  that  it  is  not  practical  for  a 
procedure  to  cover  every  possible 
contingency  and  there  is  necessarily 
some  reliance  on  the  operators'  training 
and  judgment  while  conducting  a  test 
However,  as  described  in  Inspection 
Report  50-413/86-28  and  50-414/86-27. 
all  personnel  involved  in  the  test  were 
interviewed  by  the  NRC  and  there  was 
insufficient  guidance  given  to  establish 


under  what  conditions  or  situations  the 
test  should  be  terminated  if  a  successful 
test  was  not  achieved.  While  it  can  be 
argued  tliat  the  procedural  statement  in 
Step  6.10  was  necessarily  general  in 
nature,  the  lack  of  detail  in  this  step  was 
not  compensated  for  in  the  training 
given  to  the  test  personnel.  During  the 
event  while  the  parameters  of 
pressurizer  level  and  Reactor  Coolant 
System  pressure  went  below  the  lowest 
range  of  the  shutdown  panel 
instnunents.  the  operators  tried  to 
control  the  transient  from  the  Auxiliary 
Shutdowrn  Panels  without  indication  of 
significant  reactor  coolant  system 
parameters  and  v>rithout  knowing 
whether  they  were  correcting  or 
contributing  to  the  problem.  In  addition, 
most  of  the  operators  in  the  main  control 
room  were  unaware  of  the  limitation  of 
the  reactors  coolant  system  pressure 
instrument  of  the  Auxiliary  Shutdown 
Panels  and  therefore,  were  unable  to 
recognize  the  situation  faced  by  the 
operators  outside  the  main  control  room. 
DPC  failed  to  properly  implement  the 
procedure  in  not  transferring  control 
back  to  the  control  room  as  required 
because  test  personnel  were  not 
adequately  prepared  to  recognize 
situations  which  could  not  be  controlled 
from  the  Auxiliary  Shutdown  Panels. 
Therefore,  Violation  B.2  is  modified  to 
read  as  fallows: 

10  CFR  Part  50,  Appendix  B,  Criterion 
V,  Instructions,  Procedures,  and 
Drawings,  requires  that  activities 
affecting  quality  shall  be  prescribed  by 
documented  instructions,  procedures,  or 
drawings,  of  a  type  appropriate  to  the 
circumstances  and  shall  be 
accomplished  in  accordance  with  these 
instructions,  procedures,  or  drawings. 
Contrary  to  the  above,  as  of  June  27, 
1986,  certain  procedures  affecting 
quality  were  inadequate  or  not  properly 
implemented  and  contributed  to  the 
depressurization  event  of  June  27, 198a 
Specifically: 

2.  Test  Procedure  TP/2/ A/2650/03, 
Loss  of  Control  Room  Functional  Test, 
was  not  properly  implemented  in  that 
control  was  not  transferred  back  to  the 
control  room  when  a  situation  arose  that 
could  not  be  adequately  controlled  from 
the  auxiliary  shutdown  panels. 

The  violation,  as  rewritten,  focuses  on 
the  licenaee's  failure  to  implement  the 
procedure  to  assure  that  personnel 
adequately  understood  the  steps  of  the 
procedure  and  would  be  able  to 
promptly  transfer  control  back  to  the 
control  room  should  the  situation 
warrant  it  as  opposed  to  the 
inadequacy  of  the  procedure  to  provide 
test  termination  criteria.  The  NRC  staff 
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has  concluded  that  this  violatioa,  as 
rewritten,  occurred. 

Restatemeat  of  VkfhUon  B.3 

B.  10  CFR  Part  50,  Appendix  R 
Criterion  V,  Instructions,  ftocedures, 
and  Drawings,  requires  that  activities 
affecting  quality  shall  be  prescribed  by 
documented  instnictions,  procedures,  or 
drawings,  of  a  type  appropriate  to  the 
circumstances  and  shall  be 
accomplished  in  accordance  with  these 
instructions,  procedures,  or  drawings. 

Contrary  to  the  above,  as  of  June  27. 
1986.  certain  pcocetkffcs  afkctkig 
quality  were  inadequate  or  not  pcoperiy 
implemented  and  contributed  to  the 
depressurization  event  of  June  27, 1986. 
Specifically: 

3.  Operations  Managonent  Procednre 
OMP  1-e.  Control  Panel  brfbmration. 
Changes,  dated  May  10, 1982.  was  not 
followed  by  plant  operations  personnel 
in  the  labeling  of  valves  2NV-294  and 
2NV-309  at  the  remote  shutdown  panels, 
OMP  1-fl  states  that  changes  to  the 
control  panel  will  conform  to  human 
factor  guidelines  and  conventions. 
However,  the  iabela  placed  on  the 
controllers  for  valves  2NV-294  and 
2NV-309  were  reversed  and  indicated 
opposite  of  the  intended  and  anticipated 
meaning. 

Summary  of  Licensee's  Response  to 
Violation  B.3 

DPC  admits  that  the  labels  placed  on 
the  controllers  for  valves  2NV-294  and 
2NV-308  were  reversed  and  indicated 
the  opposite  of  the  intended  and 
anticipated  meaning.  However,  DPC 
denies  that  the  mislabeling  was  a  result 
of  a  failare  to  follow  Plt)cedure  OMP  1- 
6.  The  licensee  asserts  that  the 
mislabeling  of  the  subject  valves 
occurred  due  to  the  lack  of  a  formal 
mechanism  for  labeling  the  valves.  As  a 
result  of  the  Control  Room  Design 
Review,  the  stertion  had  been  requested 
to  add  "O"  and  "C'  tags  to  the 
appropriate  controller,  and  it  was  left  up 
to  the  station  to  determine  the  correct 
placement  of  the  tags.  Tlie  bcensee 
contends  that  the  labels  should  have 
been  placed  in  accordance  with  a  formal 
chanjge,  either  a  Nuclear  Station 
Modification  or  a  work  request  The 
licensee  asserts  that  OMP  1-6  was  not 
intended  for  implementing  labels  such 
as  the  "O"  and  "C"  tags,  but  rather 
provides  a  mechanism  for  review  and 
approval  of  amplifying  information  to  be 
provided  on  control  board  components. 
DPC  also  does  not  consider  the  effect  of 
the  valve  mislabeling  to  be  significant  to 
the  transienL 


NRC  Evaluation  of  Licensee  Response 

Procedure  OMP  1-6,  Control  Panel 
Information  Changes,  is  the  procedure 
which  defines  method  by  which 
information  may  be  added,  changed, 
and  or  deleted  on  control  panels  under 
Operations  Group  responsibility,  either 
as  a  permanent  or  temporary  change. 
OMP  1-6  states,  "any  informational 
change  shall  conform  to  human  factor 
guidelines  used  in  the  design  of  the 
station  and  agree  with  set-points,  Hmils, 
and  precautions  established  in  approved 
operating  procedures."  Labeling  valve 
controllers  is  considered  to  be  an 
informationa?  change.  The  NRC  staff 
maintains  its  position  that  the  licensee 
failed  to  implement  CMP  1-6  to  ensure 
that  valves  2NV-294  and  2NV-399  were 
property  labeled  on  the  8h«tdo%vn 
panels  and  ^t  this  contrftjuted  to  the 
event  The  staff  considers  the  effect  of 
the  valve  mislabeling  to  be  significant  to 
the  transient  because  of  the  distraction 
caused  by  the  unanticipated  changes  in 
system  paraneters,  as  given  in  ear 
evaluation  of  Violation  B.I.  Even  if  OMP 
1-6  was  not  iatcnted  to  be  Med  for  these 
types  of  labeb  and  a  fomal  clMi^e 
mechanism  waa  re4}uired.  as  DPC 
asserts,  a  violatioR  of  10  CFR  Part  50, 
Appendix  B  did  occur  is  that  procedures 
were  not  followed  in  the  labebi^  of 
these  valves. 

Summary  ofReqaest  for  Redaction  of 
Severity  Level 

The  licensee  believes  that  the 
categorization  of  the  even  as  a  Severity 
Level  m  problem  is  inappropriate 
because  no  risk  to  the  public  health  and 
safety  was  present,  thus  there  was  not 
"cause  for  significant  concern."  DPC 
presented  the  following  three  reasons  to 
support  this  assertion: 

1.  DPC  was  conducting  a  pre-planned 
startup  test  when  the  event  occurred.  In 
DPC's  view,  it  is  the  nature  of  testing  to 
detect  errors  and  identify  any 
deficiencies  in  the  design,  construction, 
or  operating  procedures  aefore  the  unit 
going  into  routine  service.  Therefore,  the 
hcensee  asserts  ttiat  matters  detected 
and  corrected  in  a  norma!  pre-planned 
startup  test  made  should  not  be  viewed 
as  significant  concerns,  and  to  penalize 
DPC  for  detecting  errors  is  inconsistent 
with  the  concept  of  testing. 

2.  DPC  asserts  that  because  the  pre- 
planned starti^>  test  was  under  way, 
control  room  personnel  were  alert  to  the 
fact  that  anomalies  migbt  exist  in 
design,  construction,  or  operating 
procedares;  were  aware  of  plwit 
conditions  st  aU  tines  throughout  the 
test;  were  io  a  position  to  take  action: 
and  did  in  fact  take  appropriate 
corrective  actions  in  a  timely  mauter. 


UFU  lurtner  asserts  that  while  the  .VRC 
staff  highljghli  d  the  significance  of  6 
mimttes  elapsing  from  the  time  the 
steam  generator  power  operated  relief 
valves  opened  until  operator  action  was 
taken  to  transfer  control  to  the  control 
room,  control  room  operators  and 
supervision  were  fully  aware  of  plant 
conditions  tiiroughout  the  6  minute 
period.  Consistent  with  NRC  guidance, 
control  room  personnel  were  determined 
to  give  the  operators  at  the  auxiliary 
panels  an  opportunity  to  ascertain  the 
problem  and  to  take  corrective  action. 
When  it  became  apparent  that  the 
operators  at  the  auxiliary  panels  could 
not  correct  the  situation  and  well  before 
any  situation  would  jeopardize  the 
public  health  and  safety,  the  control 
room  personnel  took  corrective  actions. 
The  Shift  Technical  Advisor  (STA)  and 
Operator  at  the  Controls  (OATC) 
confirmed  that  the  reactor  vessel 
remained  full  and  the  reactor  coolant 
pumps  continued  to  operate  without 
indications  of  problems.  The  status  of 
the  vessel's  water  level  and  reactor 
coolant  pump's  operation  are  prime 
indicators  for  potential  thencal- 
hydraulic  and  nuclear  effects.  Since 
these  parameters  were  under  control  at 
all  times,  it  does  not  appear  that  the 
absence  of  adverse  effects  was 
"fortuitous." 

DPC  asserts  that  no  Technical 
Specification  Limiting  Conditions  for 
Operation  were  violated. 

NRC  Evrdaatiaa 

The  NRC  staff  agrees  that  tests  are 
conducted  to  detect  errors;  that  as  a 
result  of  testing,  errors  can  be  corrected; 
and  that  it  is  better  to  find  an  error 
during  a  test  than  during  plant 
operation.  However,  the  function  of 
testing  is  not  a  substitute  for  good 
engineering  and  human  factors  review. 
Testing  is  intended  to  confirm  that  tasks 
were  performed  correctly  in  the  first 
place.  While  the  NRC  staff  recognizes 
that  this  test  did  in  fact  indicate  that 
existing  plant  hardware  and  procedures 
were  incapable  of  assuring  that  the 
reactor  could  be  maintained  in  a  stable 
condition  when  it  was  shut  down  from 
outside  the  control  room,  there  were 
opportunities  during  the  design, 
installation,  and  testing  of  the  steam 
generator  power  operated  relief  valve 
controllers  to  identify  the  types  of 
problems  which  occurred  during  the 
Loss  of  Control  Room  Test.  The 
categorization  of  the  violations  as  a 
Severity  Level  III  problem  was  to  focus 
attention  on  the  root  cause  of  the 
violations,  Dsaely  the  lack  of  adequate 
design  review.  EDsdequate  procedures, 
and  the  failure  to  follow  procedares.  The 
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NRC  staff  considers  this,  coupled  with 
the  fact  that  the  deficiencies  involved 
functions  which  were  important  to  plant 
safety,  to  be  cause  for  significant 
concern. 

Neither  the  limitations  of  the  remote 
shutdown  panels  nor  consideration  of 
safety  system  parameters  were  taken 
into  account  in  guidance  provided  to  the 
plant  operators  for  termination  of  the 
Loss  of  Control  Room  Test.  When 
significant  reactor  coolant  parameters  of 
pressurizer  level  and  pressure  went 
below  the  range  of  the  instruments  on 
the  Auxiliary  Shutdown  Panels  and 
plant  operators  at  the  Auxiliary 
Shutdown  Panels  no  longer  had 
indication  of  these  parameters,  they 
should  have  known  or  had  guidance  to 
terminate  the  test  immediately  and 
switch  control  back  to  the  control  room. 
Instead  the  operators  continued  to  try  to 
control  the  transient  from  the  Auxiliary 
Shutdowii  panels  without  indication  of 
reactor  coolant  system  inveirtory^nd, 
therefore,  without  knowing  whether  th^ 
were  correcting  or  contributing  to  the 
problem.  Therefore,  the  6  minute  period 
from  the  time  the  steam  generator  power 
operated  relief  valves  opened  until 
operator  action  was  taken  to  transfer 
control  back  to  the  control  room  is 
considered  to  be  significant. 

Although  the  transient  did  not  result 
in  a  violation  of  Technical  Specification 
cooldown  rate  or  shutdown  margin,  the 
NRC  maintains  its  position  that  it  is 
fortuitous  that  there  were  no  adverse 
thermal-hydraulic  or  nuclear  effects  on 
the  plant  because  of  this  design  control 
failure.  If  the  transfer  of  control  had 
occurred  a  short  period  of  time  after  the 
actual  6  minute  transfer,  the  NRC 
believes  that  much  more  serious 
conditions  would  have  resulted. 

Summary  of  Request  for  Mitigation  of 
Civil  Penalty 

DPC  contends  that  even  if  a  Severity 
Level  III  categorization  were 
appropriate  for  this  case,  there  are 
sufficient  mitigation  factors  to 
completely  eliminate  any  associated 
civil  penalty.  In  support  of  this  position 
DPC  presented  the  following  arguments: 

1.  Licensee  Comment 

In  the  licensee's  view,  a  50  percent 
reduction  in  the  proposed  civil  penalty 
is  warranted  based  on  prompt 
identification  and  reporting  of  the  event. 
Because  the  test  was  witnessed  by 
NRC/Region  II  personnel,  DPC  contends 
that  the  NRC  was  inmiediately  made 
aware  of  the  event  and  that  notification 
of  the  NRC  Operations  Center  was 
promptly  made. 


NRC  Evaluation 

The  purpose  of  this  factor  is  to 
encourage  licensees  to  identify  and 
report  Information  to  the  NRC.  In  this 
case,  due  to  the  nature  of  the  event  and 
the  NRC  presence  during  the  actual  test, 
the  NRC  was  aware  of  the  situation 
which  arose  at  the  same  time  as  DPC. 
Therefore,  mitigation  of  the  proposed 
civil  penalty  for  prompt  identification 
and  reporting  of  the  event  is  not 
warranted. 

2.  Licensee  Comment 

DPC  asserts  that  the  November  12, 
1986,  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty 
acknowledges  the  prompt  and  extensive 
corrective  actions  taken  by  the  licensee; 
therefore,  DPC  believes  a  50  percent 
reduction  of  the  proposed  civil  penalty 
is  warranted. 

NRC  Evaluation 

The  November  12, 1986,  transmittal 
letter  did  acknowledge  that  prompt  and 
extensive  corrective  actions  were  taken, 
but  it  also  referred  to  the  occurrence  of 
previous  testing  deficiencies.  Any 
mitigation  that  might  have  resulted  from 
the  licensee's  prompt  and  extensive 
corrective  actions  was  offset  by  past 
perfonnance  considerations.  The  NRC 
staff  maintains  its  original  position  on 
this  matter. 

3.  Licensee  Comment 

In  the  November  12, 1986,  transmittal 
letter,  the  NRC  stated  that  deficiencies 
in  Catawba's  past  performance  were 
justification  for  not  mitigating  the 
proposed  civil  penalty  and  cited  a 
Catawba  Unit  2  cold  hydrostatic  test 
that  resulted  in  the  overpressurization  of 
the  residual  heat  removal  system  piping 
and  the  volume  control  tank.  DPC 
contends  that  these  events  were  of 
minimal  safety  significance  as  reflected 
by  a  Severity  Level  IV  citation.  DPC  also 
contends  that  the  root  cause  of  both  cold 
hydrostatic  overpressurization  events 
was  personnel  error  and  that  the  root 
cause  of  the  Loss  of  Control  Room  Test 
transient  was  design  deHciency  and 
defective  procedures  caused  by 
inadequate  communications  between 
plant  and  design  personnel.  DPC 
believes  that  the  two  occurrences  did 
not  have  similar  root  causes  and  that  the 
previous  overpressurization  events  are 
unrelated  to  this  event.  Therefore,  in 
DPC's  view,  this  is  not  a  justifiable  basis 
for  not  mitigating  the  proposed  civil 
penalty  and  100  percent  mitigation  of 
the  dvil  penalty  based  on  this  factor  is 
warranted. 


NRC  Evaluation 

The  NRC  staff  contends  that  the  two 
occurrences  did  have  the  same  root 
cause  in  the  management  control  of 
testing  activities  and  demonstrated  a 
lack  of  effective  communications  and 
inadequate  procedures  to  perform  the 
testing.  Therefore,  the  testing 
deficiencies  in  Catawba's  past 
performance  were  adequate  justification 
for  not  mitigating  the  proposed  civil 
penalty. 

4.  Licensee  Comment 

DPC  contends  that  the  factors  of  prior 
notice  and  multiple  occurrences  are  not 
appropriate  in  this  case. 

NRC  Evaluation 

The  NRC  staff  agrees  that  these 
factors  should  not  be  applied  in  this 
case.  I 

Additional  Comments 

The  licensee  requested  that  additional 
comments  on  the  November  12, 1986, 
transmittal  letter  be  considered. 

1.  Licence  Comment 


DPC  stales  that  Violation  A  involved 
the  Design  Change  Authorization  (DCA) 
program  under  which  the  modification 
to  the  steam  generator  power  operated 
relief  valves  was  done  was  a  pre- 
operational program.  This  program  was 
replaced  by  the  Nuclear  Station 
Modification  (NSM)  program  which 
provides  for  greater  involvement  of 
station  personnel  in  the  modification 
process  and  would  tend  to  preclude  the 
type  of  problem  that  occurred. 
Therefore,  the  emphasis  on  design 
changes  that  is  intended  by  imposition 
of  a  civil  penalty  is  lost  on  a  design 
change  program  that  is  no  longer  in  use. 

NRC  Evaluation 

The  NRC  staff  considers  DPC's  NSM 
program  which  provides  for  greater 
involvement  of  station  personnel  in  the 
modification  process,  to  be  a  potential 
improvement,  and  recognizes  that  the 
deficiencies  occurred  under  the  DCA 
program  which  is  no  longer  in  effect. 
However,  this  does  not  preclude  the  fact 
that  significant  design  deficiencies 
which  resulted  in  a  severe  plant 
transient  remained  undetected  under  the 
DCA  program.  The  NRC  staff  expects 
that  similar  deficiencies  would  not  recur 
in  the  NSM  program. 

2.  Licensee  Comment 

DPC  contends  that  the  identified 
deficiencies  in  the  procedures  used  for 
the  Loss  of  Control  Room  Test  were 
either  insignificant  to  the  transient  and 
are  criticisms  that  go  beyond  the  design 
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basis  of  the  plant  or  are  beyond  tbe 
scope  of  the  test. 

a.  Licensee  Comment.  DPC  does  not 
consider  the  improper  settings  of 
charging  flow  and  seal  injection  flow 
control  valves  to  be  significant 
contributors  to  the  transient 

NRC  EvaluaUon.  The  NRC  staff 
believes  that  the  deficiencies  caused  an 
unnecessary  bm-den  on  the  operators 
and  that  the  operating  prpcedore  was 
inadequate.  This  is  also  discussed  in  the 
NRC  response  to  Violation  B.I. 

b.  Licensee  Comment.  DPC  contends 
that  there  are  no  speciHc  requirements 
for  termination  criteria  in  test 
procedures.  DPC  also  asserts  that  the 
essentially  identical  Unit  1  Loss  of 
Control  Room  Test  procedure  was 
reviewed  and  approved  by  the  NRC 
with  no  mention  of  termination  criteria. 
In  DPCs  opinion,  the  procedural  caution 
in  Step  6.10  was  adequate  and 
appropriate. 

Additionally.  DPC  states  that  aa 
attempt  to  cover  every  possible 
contingency  wouM  add  unnecessary 
volume  without  any  assurance  of 
covering  all  occurrences  and  that 
inatead,  reliance  is  appropriately  placed 
on  the  training  and  judgment  of  the 
licensed  operators  who  are  conducting 
the  teat. 

NRC  Evaluation.  This  is  dtSGussed  in 
the  NRC  response  to  Violation  B.2. 

c.  Licensee  CommeoL  DPC  contends 
that  the  design  of  Catawba's  auxiliary 
shutdown  panels  was  reviewed  and 
approved  by  the  NRC  and  as  noted  in 
the  SER,  no  accident  is  assumed  to  have 
occurred.  Therefore,  incluaioB  of 
procedures  for  actuation  of  safety 
iniection  systems  in  the  teat  procedure 
was  beyond  the  design  basis  of  the 
plant. 

NRC  Evaluation.  The  inability  to 
initiate  safety  injection  from  the  remote 
shutdown  panels  was  not  cited  at  pact 
of  Violation  B.2.  It  was  intended  to  be 
an  example  of  a  Hmitation  of  the  remote 
shutdown  panels  that  was  not  taken  faito 
account  in  procedural  guidance 
provided  to  the  plant  operators  for 
termination  of  the  Loss  of  Control  Room 
Test 

d.  Licensee  Comment  DPC  asserts 
that  the  limitation  of  narrow  range 
pressurizer  pressure  (1700  to  2500  psig] 
had  been  previously  recognized  as 
Human  Engineering  Design  (HED)  No. 
C-1-0102  and  is  documented  in  uiPC's 
Response  to  Supplement  1  to  NUREG- 
0737.  This  HED  was  scheduled  for 
correction  during  the  first  refueling 
outage  ia  accordance  with  Licensee 
Condition  7.  The  test  procedure  was 
adequate  for  its  intended  purpose  since 
the  Reactor  Coolant  System  temperature 
was  to  be  reduced  by  50*  F  in 


accordance  with  FSAR  Table  14.2.12-2. 
At  thai  temperature,  the  pressurixer 
level  and  pressure  would  have  been  on- 
scale. 

NRC  Evaluation.  This  is  discussed  in 
the  NRC  response  to  Violation  B.2. 

e.  Licensee  Comment  DPC  contends 
that  the  mislabeling  of  the  valve 
controllers  is  not  considered  to  be  a 
significant  contributor  to  the  transient. 

NRC  Evaluation.  The  is  discussed  in 
the  NRC  response  to  Violation  B.3. 

Conclusion 

The  NRC  staff  condudes  that  the 
violations  as  amended  herein  with 
respect  to  Violabon  B.2  occurred  and 
that  these  violations  are  significant 
because  they  demonstrate  the  need  for 
more  attention  to  test  procedures, 
procedure  implementation,  and  design 
changes  arid  their  effects  on  {slant 
procedures.  The  difficulties  encountered 
during  the  Loss  of  Control  Room  Test 
indicate  that  at  the  time  of  the  test 
existing  plant  hardware  and  procedures 
were  incapable  of  assuring  that  the 
reactor  could  be  maintained  in  a  stable 
condition  when  it  was  shutdown  from 
outside  the  control  room.  While  the  NRC 
staff  recognizes  that  this  test  was 
intended  to  demonstrate  this  capability, 
there  were  opportunities  during  the 
design,  installation,  and  testing  of  the 
steam  generator  povvrer  operated  rdief 
valve  controllers  to  identify  the  types  of 
problems  which  occurred  during  the 
Loss  of  Control  Test 

Therefore,  after  careful  cossideratian 
of  your  response,  the  NRC  concludes 
that  the  violations  are  appropriately 
classified  as  a  Severity  Level  IH  problem 
and  that  sufficient  basis  does  not  exi&t 
for  the  reduction  of  the  severity  level  or 
mitigation  the  proposed  civil  penalty. 
Accordingly,  the  civU  penalty  in  the 
amount  of  Fifty  Thousand  Dollars 
($50,000]  civil  penalty  should  be 
imposed. 

[FR  Doc.  87-8234  Filed  4-22-87;  8:45  an»l 
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Illinois  Pow«r  Co^  ef  al.;  Issuaiw*  of 
Facility  OponMng  Ucens* 

In  the  matter  of  Illinois  Power  Co.,  Soytand 
Power  Coop.,  Inc.,  and  Western  Illinois 
Power  CooPm  Inc.  and  CMnton  Nuclear  Power 
Station.  Unit  No.  1. 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC),  has  issued  Facility 
Operating  License  No.  NPF-62  to  the 
licensees  which  authorizes  operation  of 
the  Cfmton  Nuclear  Power  Station,  Unit 
No.  1  (the  facility),  at  reactor  core  power 


leveb  not  in  excess  of  2894  megawatts 
theriBal  (100  percent  rated  power)  in 
accordance  with  the  provisions  of  the 
License,  the  Technical  Specifications 
and  the  Environmental  Protection  Plaa 

Chi  September  29, 1986  the 
Commission  issued  Facility  Operating 
License  No.  NPF-55  to  the  licensees 
which  authorized  operation  of  Clinton 
Nuclear  Power  Station,  Unit  No.  1,  to 
five  percent  power  (144.7  megawatts 
thermal). 

License  No.  NPF-62  supersedes  NPF- 
55. 

The  Clinton  Nuclear  Power  Station, 
Unit  No.  1  is  a  boiling  water  nuclear 
reactor  in  Harp  Township,  DeWitt 
County,  approximately  six  miles  east  of 
the  city  of  Clinton  in  east-central 
Illinois.  The  Ucense  is  effective  as  of  the 
date  of  issuance. 

The  application  for  the  hcense 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
fmdings  as  required  by  the  Act  and  the 
Commiseion's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  iavoiving  the  proposed 
issuance  of  an  operating  hcense  was 
pubhshed  in  the  Federal  Register  on 
September  29, 1980  (45  FR  64307).  The 
power  level  authorized  by  this  bcense 
and  conditions  contained  herein  are 
encompassed  by  that  prior  notice. 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  Impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement 

Pursuant  to  10  CFR  51.32,  the 
ComnissioB  has  determined  that  the 
issuance  of  exemptions  included  in  this 
license  wrtl  have  no  significant  impact 
on  the  environment.  These 
determinations  were  published  in  tfie 
Federal  Registar  on  February  18, 1988 
(51  FR  5816).  July  11, 1986  (51  FR  25274) 
and  December  23,  1986  (51  FR  45072). 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  Ucense 
No.  NPF-6Z  with  Technical 
Specifications  (NUREG-1235)  and  the 
Enviromental  Protection  Plan;  (2)  the 
report  of  the  Advisory  CfMnmittee  on 
Reactor  Safeguards,  dated  March  9, 
1982;  (3)  the  Commission's  Safety 
Evaluation  Report  dated  February  1962 
(NUREG-08S3].  and  Supplements  1 
through  8;  (4)  the  Final  Safety  Analysis 
Report  and  Amendments  thereto;  (5)  the 
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Environmental  Report  and  supplements 
thereto;  and  (6)  the  Final  Environmental 
Statement  dated  May  1982  [NUREG- 
0854). 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  at  1717  H 
Street,  NW..  Washington,  DC  20555  and 
in  the  Vespasian  Wamer  Public  Library, 
120  West  Johnson  Street.  Clinton. 
Illinois  61727.  A  copy  of  Facility 
Operating  License  NPF-62  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects 
III/IV/V.  Copies  of  the  Safety 
Evaluation  Report  and  Supplements  1 
through  8  (NUREG-0853)  and  the  Final 
Environmental  Statement  (NLJREG- 
0854)  may  be  purchased  at  current  rates 
from  the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  or  may  be  ordered  by  calling  (202) 
275-2060  or  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington.  DC  20013-7082.  All 
orders  should  clearly  identify  the  NRC 
publication  number  and  the  requestor's 
GPO  deposit  account,  or  VISA  or 
Mastercard  number  and  expiration  date. 

Dated  at  Bethesda,  Maryland  this  17th  day 
of  April  1987. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller. 

Director,  Project  Directorate  III-2,  Division  of 
Reactor  Projects  IIl/IV/V 
[PR  Doc.  87-9235  Filed  4-22-87;  8:45  am] 
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OFFICE  OF  PERSONNEL 
r^ANAGEMENT 

Federal  Prevailing  Rata  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provision*}  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday,  May  6. 1987 
Wednesday,  May  13, 1987 
Wednesday,  May  20, 1987 
Wednesday,  May  27, 1987 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building.  1900 
E  Street.  NW..  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 


holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  device  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
detemination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c)(9()B).  "These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340, 1900  E  Street, 
NW.,  Washington.  DC  20415.  (202)  632- 
9710. 

Thomas  E.  Anfinson, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 
April  17, 1987. 

(FR  Doc  87-0236  Filed  4-22-«7:  8:48  am] 
WUMQ  COOE  U2S-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Wtilte  House  Science  Councn  (WHSC); 
Meeting 

The  White  House  Science  Council,  the 
purpose  oi  which  is  to  advise  the 
Director.  Office  of  Science  and 
Technology  Policy  (OSTP),  will  meet  on 
May  14  and  15, 1987  in  Room  5104,  New 
Executive  Office  Building,  Washington, 
DC.  The  meeting  will  begin  at  6:00  p.m. 
on  May  14,  recess  and  reconvene  at  8:00 
a.m.  on  May  15, 1987.  Following  is  the 
proposed  agenda  for  the  meeting: 

(1)  Briefrng  of  the  council,  by  the 
Assistant  Directors  of  OSTP,  on  the 
current  activities  of  OSTP. 

(2)  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

The  May  14  session  and  a  portion  of 
the  May  15  session  will  be  closed  to  the 
public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552  b.(c)(l). 
(2).  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  a  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C  552b.(c)(6). 

Because  of  the  security  in  the  New 
Executive  Office  Building,  persons 
wishing  to  attend  the  open  portion  of  the 
meeting  should  contact  Barbara ). 
Diering,  at  (202)  456-7740,  prior  to  3:00 
p.m.  on  May  13, 1987.  Mrs.  Diering  is 
also  available  to  provide  specific 
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information  regarding  time,  place  and 
agenda  for  the  open  session. 
Jonathan  F.  Thompton, 

Executive  Assistant ,  Office  of  Science  and 
Technology  Policy. 

April  16, 1987. 

(FR  Doc.  87-0230  Filed  4-22-87;  8:45  amj 

MLUNQ  COOC  3170-01-M 

DEPARTMENT  OF  STATE 

Office  of  ttte  Secretary 

Establishment  of  Assessment  Review 
Panel  for  United  States  Missions  In  the 
Soviet  Union;  Notice  of  Partially 
Closed  and  Closed  Meetings 

At  the  President's  request,  the 
Secretary  of  State  has  established  an 
Assessment  Review  Panel  for  United 
States  Missions  in  the  Soviet  Union.  The 
Panel  is  being  established  to  investigate 
recent  breaches  of  security  in  the 
operations  of  the  United  States  Missions 
in  the  Soviet  Union  and  to  report  to  the 
President  and  to  the  Secretary  of  State 
such  findings  and  recommendations  as 
it  deems  appropriate.  The  Panel  will 
consist  of  four  members:  Former 
Secretary  of  Defense,  Melvin  R.  Laird; 
former  Director  of  the  CIA.  Richard  M. 
Helms;  former  Chairman  of  the  Joint 
Chiefs  of  Staff.  General  John  W.  Vessey; 
and  former  Ambassador  to  Brazil,  Diego 
C.  Asencio.  The  Panel  is  established 
subject  to  procedures  prescribed  in  the 
Federal  Advisory  Committee  Act. 

The  Panel  will  offer  advice  to  the 
President  and  the  Secretary  of  State  on 
how  to  improve  the  security  and 
efficiency  of  any  program  or  operation 
relevant  to  the  appropriate  security 
management  of  United  States  Missions 
in  the  Soviet  Union.  Such  counsel  would 
not  otherwise  be  available  to  the 
President  and  the  Department  of  State 
through  existing  channels  of  policy- 
making. The  operation  of  the 
Assessment  Review  Panel  will  serve  the 
public  interest  In  helping  the  President 
and  the  Secretary  of  State  avoid 
recurrences  of  security  breaches  such  as 
those  recently  experienced  at  the  United 
States  Missions  in  the  Soviet  Union. 

Pursuant  to  the  provisions  of  Pub.  L. 
92-463,  notice  is  hereby  given  that  the 
first  meeting  of  the  Assessment  Review 
Panel  will  be  held  on  May  6, 1987  at 
10:00  a.m.  in  the  Dean  Acheson 
Auditorium  of  the  Department  of  State. 
2201  C  Street  NW..  Washington.  DC 
20520.  The  session  will  be  open  to  the 
public  and  the  public  may  participate  in 
the  discussions  subject  to  the 
instructions  of  the  Chairman.  Entrance 
to  the  Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 


arrangements  an  made  in  advance  of 
the  meeting.  Therefore,  prior  to  the 
meeting,  persons  who  plan  to  attend 
should  so  advise  Mr.  Lawrence  Taylor, 
telephone  (202)  647-0022.  All  attendees 
are  asked  to  use  the  23rd  Street 
entrance. 

Upon  conclusion  of  the  open  meeting, 
the  Panel  will  meet  in  closed  session. 
Notice  is  also  hereby  given  that  the 
Panel  will  meet  thereafter  in  closed 
session  at  9KX)  a.m.  on  the  following 
dates:  May  7. 12, 14. 19,  26,  27  and  28. 
and  June  9. 10, 11, 15, 16, 17, 18,  22,  23, 
24,  25,  26,  29.  and  30. 

Subjects  to  be  discussed  at  these 
meetings  include  whether  the  security 
systems  and  security  procedures  were 
adequate  at  the  United  States  Missions 
in  the  Soviet  Union  and  whether 
established  security  procedures  were 
properly  implemented;  whether 
intelligence  and  information  were 
available  that  could  have  forewarned  of 
security  problems;  and  such  other  facts 
and  circumstances  which  may  be 
relevant  to  the  appropriate  security 
management  of  United  States  Missions 
in  the  Soviet  Union.  At  the  closed 
sessions,  documents  classified  in 
accordance  with  Executive  Order  12356 
of  April  12, 1982  will  be  circulated  and 
discussed  and  matters  will  be 
considered  that  required  to  be  withheld 
from  disclosure  in  order  to  protect  the 
personal  privacy  of  certain  individuals 
and  the  public  interest.  Accordingly,  a 
determination  has  been  made  to  close 
these  sessions  pursuant  to  section  10(d] 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  I,  s.lO(d)  and  5  U.S.C. 
552b(c){l).  (c)(2),  (c)(6),  and  (c)(9). 

Requests  for  further  information 
should  be  directed  to  Mr.  Lawrence 
Taylor,  (202)  647-0022. 
Sheldon  ].  Krys, 

Executive  Secretary.  Assessment  Review 
Panel  for  United  States  Missions  in  the  Soviet 
Union. 

April  20, 1987. 

[FR  Doc.  87-9264  Filed  4-22-87:  8:45  am] 

BILUNO  COOC  4710-07-N 


(CM-a/1070] 

Advisory  Committee  on  Oceans  and 
International  Environmental  and 
Scientific  Affairs;  Partially  Closed 
Meeting 

The  Department  of  State's  Advisory 
Committee  on  the  Oceans  and 
International  Environmental  and 
Scientific  Affairs  will  meet  at  2:00  p.m. 
Tuesday,  May  5, 1987  in  Room  1406  of 
the  Department  of  State  at  2201  C  Street 
NW..  Washington,  DC. 


At  this  meeting,  officers  responsible 
for  space  policy  and  international  space 
cooperation  will  discuss  key  issues  and 
problems  in  that  field  and  seek 
comments  and  advice.  This  session, 
which  will  last  until  4:00  p.m.,  will  be 
open  to  the  public.  Members  of  the 
general  public  will  be  admitted  to  the 
session  to  the  limits  of  seating  capacity 
and  will  be  given  the  opportimity  to 
participate  in  discussions  according  to 
the  instructions  of  the  Chairperson.  In 
that  regard,  entrance  to  the  Department 
of  State  building  is  controlled,  and  entry 
will  be  facilitated  if  arrangements  are 
made  in  advance  of  the  meeting.  Prior  to 
the  meeting,  persons  who  plan  to  attend 
should  so  advise  the  Office  of  Science 
and  Technology  Support  by  contacting 
Robert  Day  or  Douglas  Dearborn, 
telephone  (202)  647-4069.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Officers  of  the  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  along  with  the 
Department  of  State's  Advisory 
Committee  on  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
will  meet  at  8:45  a.m.  on  Wednesday, 
May  6,  in  a  session  which  will  not  be 
open  to  the  pubUc.  This  session  will 
include  discussion  of  classified  material 
under  5  U.S.C.  522b  (c)(1)  and  U.S.C 
522b  (c)(9)(B).  The  disclosure  of 
classified  material  and  revelation  of 
considerations  which  go  into  policy 
development  would  substantially 
undermine  and  frustrate  the  American 
position  in  future  negotiations.  The 
purposes  of  these  discussions  will  be  to 
elicit  views  and  discuss  issues 
concerning  U.S.  space  policy  and  to 
review  ongoing  negotiations.  This 
portion  of  the  meeting  will  include 
classified  briefings  and  discussion  of 
classified  documents  pursuant  to 
Executive  Order  12356. 

Requests  for  further  information  on 
this  meeting  should  be  directed  to 
Thomas  Wajda  or  Robert  Day  of  the 
Office  of  Science  and  Technology 
Support  of  the  Department  of  State's 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
They  may  be  reached  by  telephone  on 
(202)  647-4069. 
John  D.  Negroponta, 

Chairman,  Advisory  Committee  on  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 

April  15, 1987. 

[FR  Doc.  87-8110  Filed  4-22-87:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
[Order  87-4-43;  Docket  44208] 

Application  of  Amerijet  International, 
Inc.  for  Certificate  Authority  Under 
Subpart  Q;  Order  To  Show  Cause 

agency:  Department  of  Transportation. 
action:  Notice  of  order  to  show  cause 
(order  87-4-43).  docket  44208. 

summary:  The  Department  is  directing 
all  interested  persons  to  show  cause 
why  it  should  not  issue  an  order 
granting  Amerijet  International,  Inc.,  a 
certificate  to  engage  in  foreign  charter 
air  transportation  of  persons,  property 
and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  5. 1987. 

AOOftESSES:  Responses  should  be  Hied 
in  Docket  44208  and  addressed  to  the 
Documentary  Services  Division,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  4107, 
Washington,  DC  20590  and  should  be 
served  on  the  parties  hsted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  P.  Dunnigan,  Special 
Authorities  Division,  Office  of  Aviation 
Operations,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590  (202)  36&-2342. 

Dated:  April  17, 1987. 
Mattliew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FR  Doc.  87-9214  Filed  4-22-87;  8:45  am) 
BILUNO  COOE  4910-e2-M 

Federal  Highway  Administration 

Environmental  Impact  Statement;  City 
of  Raleigh  and  Wake  County,  NC 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
within  the  City  of  Raleigh  and  Wake 
County,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  C.  Shelton,  District  Engineer, 
Federal  Highway  Administration,  310 
New  Bern  Avenue,  P.O.  Box  26806, 
Raleigh,  North  Carolina  27611, 
Telephone  (919)  85&-4330. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 


Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  an 
environmental  impact  statement  (EIS] 
on  a  proposed  Northern  Wake 
Expressway  (Raleigh  Outer  Loop]  in 
Raleigh  and  Wake  County.  The 
proposed  action  would  be  the 
construction  of  a  multilane  divided, 
controlled  access  highway  on  new 
location  from  a  point  just  west  of  NC  55 
around  the  western  and  northern 
portions  of  Raleigh  to  a  point  just  south 
of  US  64E.  This  proposed  facility  is  a 
portion  of  a  planned  complete  outer  belt 
facility  which  ultimately  will  provide  for 
circumferential  travel  and  will  relieve 
existing  traffic  congestion  along  the 
northern  section  of  the  Raleigh  Beldine. 
The  proposed  action  is  a  part  of  the  1984 
Raleigh-Cary-Camer  and  1981  Wake 
County  Thoroughfare  Plans. 

Alternatives  under  consideration 
include:  (1)  The  "no-build",  (2) 
improving  existing  facihties,  and  (3)  a 
controlled  access  highway  on  new 
location. 

Letters  describing  the  [iroposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State  and  local 
agencies.  A  public  meeting  and  meetings 
with  local  officials  and  neighborhood 
groups  will  be  held  in  the  study  area.  A 
public  hearing  will  also  be  held. 
Information  on  the  liiae  and  place  of  the 
public  hearing  will  be  provided  in  the 
local  news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  at  the  time  of  the  hearing. 
No  formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
rdated  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
iraplementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
pBogram) 

Issued  on:  April  15, 1987. 
Roy  C.  Shelton, 
District  Engineer. 
[PR  Doc.  87-9097  Filed  4-22-87;  8:45  am] 

BILUNO  COOC  4910-2a-« 


National  Highway  Traffic  Safety 
Administration 

National  Conference  on  Coordination 
of  Emergency  Medical  Services 
Information  Resource  Management 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Notice  of  conference. 

SUMMARY:  This  notice  announces  that 
NHTSA,  in  consultation  with  other 
Federal  agencies  and  the  American 
Medical  Association  Commission  on 
Emergency  Medical  Services,  intends  to 
convene  a  national  conference  of 
emergency  medical  services  (EMS) 
information  resource  managers.  The 
purpose  of  the  conference  will  be  to 
develop  consensus  guidelines  for  private 
sector  coordination  of  the  dissemination 
of  EMS  information.  The  objective  of 
such  coordination  is  to  promote  better 
public  awareness  of  and  access  to  EMS 
information  and  to  improve  the 
utilization  of  national  EMS  information 
resources  for  upgrading  and  broadening 
the  observance  of  national  EMS 
voluntary  standards  being  developed  by 
ASTM  Committee  F-30. 

dates:  January,  1988.  Conference 
location  and  schedule  will  be 
announced. 

FOR  FURTHER  INFORMATION  CONTACT 
NHTSA  Project  Manager,  Mr.  Charles  J. 
Glass;  NHTSA  (NTS-42);  400  7th  SL. 
SW.;  Washington.  DC  20590;  Phone  (202) 
366-4297. 

SUPPLEMENTARY  INFORMATION:  The 

January  1987  edition  of  the  Journal  of 
Emergency  Medical  Services  (JEMS) 
identified  numerous  associations  and 
organizations  which  serve  as  national 
EMS  information  resources,  including 
ten  government  organizations  such  as 
NHTSA. 

NHTSA  is  soliciting  conference 
planning  information  from  the  already 
identified  EMS  information  resources. 
The  intent  of  this  notice  is  to  invite  other 
such  organizations  to  inquire  about  and 
participate  in  the  planned  conference. 

Organizations  interested  in  the 
conference  should  notify  the  NHTSA 
project  officer  by  letter  or  telephone. 

Issued  on:  April  20. 1987. 
Georgo  L  Reagle, 

Associate  Administrator,  Traffic  Safety 

Programs. 

[FR  Doc.  87-9227  Filed  4-22-87;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Dept  CIrc.— Public  Debt  Series— No.  10- 
871 

Treasury  Notes  of  April  30, 1989, 
Series  X-1989 

Washington.  April  16, 1987. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  of  approximately  $10,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  April  30, 1989,  Series 
X-1989  (CUSIP  No.  912827  UU  4), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  of  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  April  30, 
1987,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
October  31. 1987,  and  each  subsequent  6 
months  on  April  30  and  October  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
April  30, 1989,  and  will  not  be  subject  to 
call  for  redemption  prior  to  maturity.  In 
the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000.  $10,000,  $100,000,  and  $1,000,000, 
and  in  multiples  of  those  amounts.  They 


will  not  be  issued  in  registered  defmitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  fmal  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260.  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time. 
Wednesday,  April  22, 1987. 
Noncompetitive  tenders  as  defmed 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday,  April 
21. 1987,  and  received  no  later  than 
Thursday,  April  30, 1987. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 


institutions;  primary  dealers,  as  dehned 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  of  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  ..ach  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalant  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  fenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
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the  price  at  me  average  yieia  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  E)elivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  April  30. 1987,  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  matiuing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  &om  institutional  investors  no 
later  than  Tuesday.  April  28. 1987.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Thursday, 
April  30, 1987.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  In  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 


to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
acconnt  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supidements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Pubhc 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc  87-fl245  Filed  4-21-87;  9:43  am] 
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Intamal  Revenue  Service 

[Delegation  Order  No.  137  (Rev.  2)] 

Delegation  of  Authority:  District 
Directors  et  ai. 

AOBNCY:  Internal  Revenue  Service. 
Treaury. 

ACnON:  Delegation  of  Authority. 

summary:  Delegation  Order  No.  137  is 
revised  to  reflect  the  responsibihties  for 
administering  section  7611  of  the 
Internal  Revenue  Code  of  1954. 
Restrictions  on  Church  Tax  Inqtiiries 
and  Examinations,  which  was  added  by 
section  1033  of  the  Deficit  Reduction  Act 
of  1984  and  superseded  restrictions  in 
former  section  7e05(c)  of  the  Code. 
EFfECTtVE  DATE  April  13, 1987. 

PON  FURTHER  WiFORMATtON  CONTACT: 

Thomas  ].  Miller,  OP:E:0:E.  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Room  2219,  Washington,  DC 
20224,  Telephone  No.  (202)  566-3310. 
(Not  a  toll  free  telephone  nimiber). 
This  docimient  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 


directive  appearing  in  the  Federal 
Register  Wednesday,  November  8, 1978. 
Frances  T.  H.  Hallihon, 
Chief.  Ewpioyee  Plans  and  Exempt 
Organizations,  Examination  Branch. 

Order  No.  137  (REV.  2) 

Effective  date:  4-13-87 

Authority  To  Perform  Functions  Relating 
to  Church  Tax  Inquiries  and 
Examinations 

1.  Pursuant  to  the  authority  vested  in 
the  Commissioner  of  Internal  Revenue 
under  Treasury  Delegation  Order  No. 
150-10  and  26CFR  301.  7611-1,  District 
Directors  are  authorized  to  hold 
conferences  described  in  IRC  7611 
(b)(3)(A)(iii)  and  to  execute  agreements 
under  IRC  7611  (c)(2)(c)  to  suspend  the 
periods  for  completing  church  tax 
inquiries  or  examinations.  The  authority 
to  perform  these  functions  may  be 
redelegated  no  lower  than  Group 
manager  level. 

2.  To  the  extent  that  authority 
previously  exercised  consistent  with  this 
Order  may  require  ratification,  it  is 
hereby  affirmed  and  ratified. 

3.  This  Order  supersedes  Delegation 
Order  No.  137  (Rev.  1)  effective 
November  10, 1976 

Approved: 

Dated:  April  13. 1987. 

James  I.  Owens, 

Deputy  Commissioner. 

(FR  Doc.  87-0157  Filed  4-22-87;  8:45  am] 
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VETERANS  ADMINISTRATION 

Agency  Form  Under  OMB  Review 

agency:  Veterans  Administration. 
action:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
Information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  docimient  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  a  description  of  the  need 
and  its  use.  (5)  how  often  the  form  must 
be  filled  out,  (6)  who  will  be  required  or 
asked  to  report  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 


Ti'nf 


3bB: 


addresses:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patti  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration. 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420,  (202)  233-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  AIIiwMi  Herron.  Office  of 
Management  and  Budget  726  lackson 
Place,  NW..  Washington.  DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
coUectiofi  should  be  directed  to  the 


OMB  Desk  Officer  within  60  days  of  H^ 
notice. 

Dated;  April  17, 1987. 

By  direction  of  the  Administrator. 

David  A  Cox. 

Associate  Deputy  Administrator  for 
MafwgemenL 

Extension 

1.  Department  of  Veterans  Ben^ts. 

2.  Electrical  Systenu  Inspectioa  Report 
(Manufactured  Home). 

3.  VA  Form  28-8731b. 

4.  This  form  is  completed  by  inspectors 
to  record  findings  for  electrical 


systeai  of  used  manufactured  homes 
proposed  as  security  for  guaranteed 
loans  in  order  to  determine 
acceptability  of  units  for  VA 
financing. 

5.  On  occasion. 

6.  Individiials  or  households;  Businesses 
or  other  for-profits;  and  Small 
basinesses  or  organizations. 

7. 1.000  responses. 

8.  2,000  hours. 

9.  Not  applicable. 

(FR  Doc  87-8118  Filed  4-22-87;  8:45  am] 
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Sunshine  Act  Meetings 

I 


Federal  Register 
Vol.  52.  No.  78 
Thursday,  April  23.  1987 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tt>e  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  pjn.  on  Tuesday, 
April  14, 1987,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  L.  William  Seidman, 
seconded  by  Director  C.C.  Hope,  Jr. 
(Appointive),  concurred  in  by  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  pubUc,  of 
a  memorandum  re:  Investment 
Management  Report  (dated  December 
31, 1986). 

At  that  same  meeting,  the  Board  also: 

(1)  Accepted  the  highest  acceptable  bid 
which  may  be  submitted  in  accordance 
with  the  "Instructions  for  Bidding"  for  a 
purchase  and  assumption  transaction,  or 

(2)  in  the  event  no  acceptable  bid  for  a 
purchase  and  assumption  transaction  is 
submitted,  accepted  the  highest 
acceptable  bid  for  an  insured  deposit 
transfer  transaction  which  may  be 
submitted,  or  (3)  in  the  event  no 
acceptable  bid  for  either  type  of 
transaction  is  submitted,  made  funds 
available  for  the  payment  of  the  insured 
deposits  of  the  closed  bank,  with  respect 
to  each  of  the  following:  (a)  First  State 
Bank  of  Forest  City,  Forest  City, 
Missouri,  which  was  expected  to  be 
closed  by  the  Commissioner  of  Finance 
for  the  State  of  Missouri  on  Thursday, 
April  16, 1987;  (b)  First  Commercial 
Bank  of  Texas,  National  Association, 
Houston,  Texas,  which  was  expected  to 
be  closed  by  the  Deputy  Comptroller  of 
the  Currency,  Office  of  the  Comptroller 
of  the  Currency,  on  Thursday,  April  16, 
1987,  and  (c)  First  State  Bank  of 
Saginaw,  Saginaw,  Texas,  which  was 
expected  to  be  closed  by  the  Banking 


Commissioner  for  the  State  of  Texas  on 
Thursday.  April  16. 1987. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  eariier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(8),  (c)(9)(A)(ii). 
and  (c)(9)(B),  of  the  "Govemment  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  April  20, 1987. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  87-fl278  Filed  4-21-87;  2:12  pm] 

WLUNQ  CODE  6714-«1-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  April  28, 10:00 

a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 

DC. 

STATTUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b),  and  Title  28,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday,  April  30, 1987, 

lOKX)  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  for  Candidates  to  Receive 

Presidential  Matching  Funds. 
Draft  Advisory  Opinion  1987-9 — Charles  Day 

on  behalf  of  Stop  the  Arms  Race  Pohtical 

Action  Committee. 
Rovtine  Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 

Telephone:  202-376-3155. 

Mary  W.  Dove, 

Administrative  Assistant 

[FR  Doc.  87-9309  Filed  4-21-67;  3:21  pm] 

BIUJNO  COOC  iris-oi-ii 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  [52  FR  13171, 

April  21. 1987). 

STATUS:  Open  meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday, 

April  17, 1987. 

CHANGE  IN  THE  MEETING.  Revised. 

The  following  open  meeting  scheduled 
for  Tuesday,  April  21, 1987,  at  2:00  p.m. 
has  been  revised  to  read  as  follows: 

1.  Consideration  of  whether  to  review  the 
no-action  position  taken  by  the  Division  of 
Corporation  Finance  with  respect  to  the 
exclusion  of  a  shareholder  proposal 
submitted  by  the  California  Public 
Employees'  Retirement  System  from  the 
proxy  material  for  the  1987  annual  meeting  of 
Union  Camp  Corporation.  For  further 
information,  please  contact  Cecilia  D.  Blye  at 
(202)  272-2573. 

2.  Coniideration  of  whether  to  review  the 
no-action  position  taken  by  the  Division  of 
Corporation  Finance  with  respect  to  the 
exclusion  of  a  shareholder  proposal 
submitted  by  the  California  Public 
Employees'  Retirement  System  from  the 
proxy  material  for  the  1987  annual  meeting  of 
Aluminum  Company  of  America. 

Commissioner  Fleischman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Judith  Axe 
at  (202)  272-2092. 
Jonathan  G.  Katz, 
Secretary. 

April  21. 1987.  .  V 

[FR  Doc.  87-9338  Filed  4-21-87;  4K)3  pm| 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  ttie  Federal   Register.   Agerv:y 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewf>ere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  2090 
[CircuUM-  No.  2593;  AA-320-87-4220] 

Special  Laws  and  Rules;  Restatement 
of  Procedures  for  ttie  Segregation  and 
Opening  of  Public  Lands 

Correction 

In  rule  document  87-8342  beginning  on 
page  12171  in  the  issue  of  Wednesday, 


Federal  Register 
VoL  52.  No.  78 
Thursday,  April  23,  1987 


April  15, 1987,  make  the  following 
correction: 

§  2091.3-1    [Corrected] 

On  page  12176.  in  the  third  column,  in 
§  2091.3-1.  in  the  last  line  of  paragraph 
(b).  "§  2203.1(b)"  should  read 
"§  2202.1(b)". 

BilXINO  CODE  1S0S-01-O 


§20.81    [Corrected] 

On  page  3775.  in  §  20.81(c).  in  the  first 
column,  in  the  ninth  line,  insert  "debt" 
before  "and". 

BKXJNO  CODE  1S0M)1-0 


DEPARTMENT  OF  LABOR 
Office  Of  the  Secretary 
29  CFR  Part  20 

Debt  Collection  Act  of  1982;  Salary 
Offset 

Correction 

In  rule  doctmient  87-2295  beginning  on 
page  3772  in  the  issue  of  Thursday. 
February  5. 1987.  make  the  following 
correction: 


Thursday 
April  23,  1987 


Part  II 


.."evelopmet"'! 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 

Real  Estate  Settlement  Procedures  Act; 
Special  Information  Booklet  and  Revised 
HUD-1  Settlement  Statement;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
IHousIng— Federal  Housing 
Commissioner 

(Doclcet  No.  N-67-1672;  FR-1942] 

Real  Estate  Settlement  Procedures 
Act;  Special  Information  Booklet  and 
Revised  HUD-1  Settlement  Statement 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  a  revised  special 
information  booklet  and  HUD-1 
Settlement  Statement  as  required  by  the 
Real  Estate  Settlement  Procedures  Act 
of  1974  (RESPA)  (12  U.S.C.  2601-17)  and 
prescribed  by  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Conrniissioner. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  J.  Kappeler,  Office  of  Insured 
Single  Family  Housing,  (202)  755-3046, 
Room  9266,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  June 
10, 1976  the  Department  issued  the 
current  special  information  booklet  (41 
FR  23620).  The  special  information 
booklet  provided  a  description  and 
explanation  of  the  nature  and  purpose  of 
each  cost  incident  to  a  real  estate 
settlement,  the  HUD-1  settlement 
statement,  escrow  acconnta  used  in 
connection  with  loans  secured  by 
residential  real  estate,  providers  of  real 
estate  settlement  services,  and  unfair 
practices  and  unreasonable  or 
unnecessary  charges.  RESPA  requires 
the  special  information  booklet  to  be 
provided  to  each  borrower  at  the  time  of 
application  for  a  mortgage  loan 
qualifying  under  RESPA. 

Since  1976,  RESPA  has  been  amended 
(Section  461  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983,  Pub.  L.  96- 
181)  and  several  parts  of  the  special 
information  booklet  have  become 
outdated.  Pursuant  to  24  CFR  3500.6(b), 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  has 
revised  the  special  information  booklet 
by  addressing  amendments  made  to 
RESPA  and  updating  informational 
references  and  the  booklet's  discussion 
of  the  HUD-1  Settlement  Statement 

Pursuant  to  12  U.S.C.  2603,  the 
Secretary  of  HUD  has  revised  the  HUD- 


1  Settlement  Statement  in  an  attempt  to 
meet  the  needs  and  requests  for  private 
industry  users  of  the  form.  RESPA 
requires  that  the  HUD-1  Settlement 
Statement  be  used  by  the  person 
conducting  the  settlement  of  any 
federally  related  mortgage  loan,  unless 
the  transaction  is  exempt  under  24  CFR 
3500.8(d).  The  HUD-1  Settlement 
Statement  shows  all  charges  to  be  paid 
by  the  borrower  and  the  seller  in 
connection  with  the  settlement  The 
instructions  for  printing  and  duplicating 
the  form,  as  well  as  the  permissible 
cbanges,  are  set  forth  in  24  CFR  35009. 
Changes  or  additions  to  the  HUD-1 
Form  to  allow  for  its  use  in  canfunction 
with  Treasury  Regulations  26  CFR 
l£0545-3T(m)  (seller's  statements  at 
roal  estate  closings)  will  be  published  by 
separate  notice. 

The  Department  will  make  a  copy  of 
the  special  information  booklet  and 
HUD-1  Settlement  Statement  available 
to  any  firm  planning  to  publish  the 
booklet,  the  form,  or  both  for 
distribution  to  lenders.  Firms  interested 
in  securing  a  copy  should  send  their 
requests  to  the  Director.  OfHce  of 
Insured  Single  Family  Housing, 
Attention:  Special  Information  Booklet/ 
RESPA  or  HUD-1  Settlement  Statement. 
Room  9278,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington.  DC  20410.  The 
booklet  will  also  be  available  through 
tie  Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402.  The  Department 
does  not  have  a  sufficient  supply  of  the 
booklet  and  form  to  provide  copies  to 
lenders,  settlement  agents,  attorneys 
and  title  companies.  Lenders  may  use 
the  booklet  and  form  as  soon  as  it 
becomes  available  through  normal 
sources.  Previous  editions  may  be  used 
until  supphes  are  exhausted  or  imtil  ]uly 
1, 1987,  whichever  is  earUer. 

The  Department  is  hereby  publishing 
tbe  revised  special  information  booklet 
and  HUD-1  Settlement  Statement  to 
provide  appropriate  notice  of  its 
contents.  The  text  of  the  special 
information  booklet  and  HUD-1 
Settlement  Statement  for  the  Real  Estate 
Settlement  Procedures  Act  follows: 

Authority:  Real  Estate  Settlement 
R-ocedures  Act  of  1974,  as  amended  (12 
U.S.C.  2601-2616). 

Dated:  March  9. 1987. 
Thomas  T.  Demery. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner 
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Settlement  Costs 

Introduction 

For  many  people,  buying  a  home  is  the 
single  most  significant  financial  step  of 
a  lifetime.  The  Real  Estate  Settlement 
Procedures  Act  of  1974  (RESPA).  a 
Federal  statute,  helps  to  protect  you  at 
this  step. 

Settlement  is  the  formal  process  by 
which  ownership  of  real  property  passes 
from  seller  to  buyer.  It  is  the  end  of  the 
home  buying  process,  the  time  when 
title  to  the  property  is  transferred  from 
the  seller  to  the  buyer. 

RESPA  covers  most  residential 
mortgage  loans  used  to  finance  the 
purchase  of  one-  to  four-family 
properties,  such  as  a  house,  a 
condominium  or  cooperative  apartment 
unit,  a  lot  with  a  manufactured  home,  or 
a  lot  en  which  you  will  build  a  house  or 
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place  a  manufactured  home  immediately 
following  settlement.  RESPA  does  not 
apply  to  loans  to  refinance  the  home. 

RESPA  is  not  designed  to  set  the 
prices  of  settlement  services.  Instead,  it 
provides  you  with  information  to  take 
the  mystery  out  of  the  settlement 
process,  so  that  you  can  shop  for 
settlement  services  and  make  informed 
decisions. 

This  information  booklet  was 
prepared  as  provided  in  RESPA  by  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  of  the 
U.S.  Department  of  Housing  and  Urban 
Development. 

Part  One  of  this  booklet  describes  the 
settlement  process  and  nature  of 
charges  and  suggests  questions  you 
might  ask  of  lenders,  attorneys  and 
others  to  clarify  what  services  they  will 
provide  you  for  the  charges  quoted.  It 
also  contains  information  on  your  rights 
and  remedies  available  under  RESPA. 
and  alerts  you  to  unfair  or  illegal 
practices. 

Part  Two  of  this  booklet  is  an  item-by- 
item  explanation  of  settlement  services 
and  costs,  with  sample  forms  and 
worksheets  that  will  help  you  in  making 
cost  comparisons.  Remember  that 
terminology  varies  by  locality  so  that 
terminology  used  here  may  not  exactly 
match  that  used  in  your  area.  For 
example,  settlement  is  sometimes  called 
closing,  and  settlement  charges  are 
frequently  referred  to  as  closing  costs. 

Parti 

What  Happens  and  When 

Suppose  you  have  just  found  a  home 
you  would  like  to  buy.  In  a  typical 
situation,  when  you  reach  an  agreement 
with  the  seller  on  the  price,  you  then 
sign  a  sales  contract  The  terms  of  the 
sales  contract  relating  to  settlement 
costs  can  be  negotiated  to  your  benefit, 
as  the  booklet  explains  below. 

Next  you  will  probably  seek  a 
mortgage  loan  to  finance  the  purchase. 
(A  mortgage  is  known  as  a  deed  of  trust 
or  security  deed  in  some  areas.)  This 
booklet  suggests  questions  you  should 
raise  as  you  shop  for  a  lender. 

When  you  file  your  application  for  a 
loan,  the  lender  is  required  by  RESPA  to 
provide  a  Good  Faith  Estimate  of  the 
costs  of  settlement  services  and  a  copy 
of  this  booklet.  The  lender  has  three 
business  days,  after  written  loan 
application,  to  deliver  or  mail  these 
materials  to  you. 

Between  loan  application  time  and 
settlement,  you  usually  have  a  chance  to 
shop  for  settlement  services,  to  ensure 
that  you  will  obtain  good  value  for  your 
money. 


Finally,  one  business  day  before 
settlement,  if  you  so  request,  the  person 
conducting  the  settlement  must  allow 
you  an  opportunity  to  see  a  HUD-l 
Settlement  Statement  that  shows 
whatever  figures  are  available  at  that 
time  for  settlement  charges  you  will  be 
required  to  pay.  At  settlement,  the 
completed  HUD-l  Settlement  Statement 
will  be  given  to  you. 

Note. — In  some  parts  of  the  country  where 
there  is  no  actual  settlement  meeting,  or  in 
cases  where  neither  you  nor  your  authorized 
agent  attends  the  closing  meeting,  the  person 
conducting  settlement  has  the  obligation  to 
deliver  the  HUD-l  Settlement  Statement  to 
you  as  soon  as  practicable  after  settlement. 

There  is  no  standard  settlement 
process  followed  in  all  localities; 
therefore,  what  you  experience, 
involving  many  of  the  same  services, 
will  probably  vary  from  the  description 
in  this  booklet. 

Shopping  for  Services 

At  the  time  of  settlement,  you  are 
committed  to  complete  the  purchase  of 
the  property  and  may  have  made  a 
partial  payment,  sometimes  called 
earnest  money,  to  the  seller  or  his  agent. 
Services  may  have  been  performed  for 
which  you  are  obligated  to  pay.  Unless  a 
seller  fails  to  perform  a  legally  binding 
promise  or  has  acted  in  a  fraudulent 
fashion,  you  are  normally  obligated  to 
complete  your  part  of  the  contract  and 
pay  settlement  costs.  Thus  the  time  to 
decide  the  terms  of  sale,  raise  questions, 
and  establish  fair  fees  is  not  at  time  of 
settlement,  but  earlier,  when  you 
negotiate  with  the  seller  and  providers 
of  settlement  services.  By  the  time  of 
settlement,  any  changes  in  settlement 
costs  and  purchase  terms  may  be 
difficult  to  negotiate. 

You  can  also  negotiate  with  the  seller 
of  the  home  about  who  pays  various 
settlement  fees  and  other  charges.  There 
are  generally  no  fixed  rules  about  which 
party  pays  which  fees,  although  in  many 
cases  this  is  largely  controlled  by  local 
custom. 

Among  the  many  factors  that 
determine  the  amount  you  will  pay  for 
settlement  costs  are  the  location  of  your 
new  home,  the  type  of  sales  contract 
you  negotiate,  the  arrangements  made 
with  the  real  estate  broker,  the  lender 
you  select,  and  your  decisions  in 
selecting  the  various  firms  that  provide 
required  settlement  services.  If  the 
chosen  home  is  located  in  a  "special 
flood  hazard  area",  identified  as  such  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  on  a  flood  insurance 
map,  the  lender  may  require  you  to 
purchase  flood  insurance  pursuant  to 
Federal  law  (See  Part  II.  line  903). 
Information  on  flood  insurance 


availability,  limits  of  coverage  and 
copies  of  maps  can  be  obtained  through 
the  National  Flood  Insurance  Program 
(NFIP)  by  calling  this  toll-free  number 
800-63&-6620  (in  Maryland— 800-492- 
6605)  or  by  writing  to  NFIP.  P.O.  Box 
619.  Lanham.  Maryland  20706. 

Ro/e  of  the  Broker 

Although  real  estate  brokers  provide 
helpful  advice  on  many  aspects  of  home 
buying,  they  serve  the  interests  of  the 
seller,  not  you.  the  buyer  The  broker's 
basic  objective  is  to  obtain  a  signed 
contract  of  sale  which  properly 
expresses  the  agreement  of  the  parties, 
and  to  complete  the  sale.  However,  as 
State  licensing  laws  require  that  the 
broker  be  fair  in  his  dealings  with  all 
parties  to  the  transaction,  you  should 
feel  free  to  point  this  out  to  the  broker  if 
you  feel  you  are  being  treated  unfairly. 
If  you  have  any  questions  concerning 
the  conduct  of  an  agent  or  broker,  you 
should  contact  your  State  Real  Estate 
Commission  or  licensing  department. 

A  broker  may  recommend  that  you 
deal  with  a  particular  lender,  title 
company,  attorney,  or  other  provider  of 
settlement  services.  Ask  brokers  why 
they  recommend  a  particular  company 
or  firm  in  preference  to  others.  Advise 
them  that  while  you  welcome  their 
suggestions  (and.  indeed,  they  probably 
have  good  contacts],  you  reserve  the 
right  to  pick  your  own  providers  of 
services. 

Negotiating  a  Sales  Contract 

If  you  have  obtained  this  booklet 
before  you  have  signed  a  sales  contract 
with  the  seller  of  the  property,  here  are 
some  important  points  to  consider 
regarding  that  contract. 

The  sales  agreement  you  and  the 
seller  sign  can  expressly  state  which 
settlement  costs  you  will  pay  and  which 
will  be  paid  by  the  seller  although  some 
may  be  negotiable  up  to  time  of 
settlement.  Buyers  can  and  do  negotiate 
with  sellers  as  to  which  party  is  to  pay 
for  specific  settlement  costs.  The 
success  of  such  negotiations  depends 
upon  factors  such  as  how  eager  the 
seller  is  to  sell  and  you  are  to  buy,  the 
quality  of  the  home  itself,  how  long  the 
home  has  been  on  the  market,  whether 
other  potential  buyers  are  interested, 
and  how  willing  you  are  to  negotiate  for 
lower  costs.  It  the  contract  is  silent  on 
these  costs,  they  are  still  open  to 
negotiation. 

The  is  no  standard  sales  contract 
which  you  are  required  to  sign.  You  are 
entitled  to  make  any  modifications  or 
additions  in  any  standard  form  contract 
to  which  the  seller  will  agree.  You 
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should  consider  including  the  following 
clauses: 

— The  seller  provides  title,  free  and 
clear  of  all  liens  and  encumbrances 
except  those  which  you  specifically 
agree  to  in  the  contract  or  approve 
when  the  results  of  the  title  search  are 
reported  to  you.  You  may  negotiate  as 
to  who  will  pay  for  the  title  search 
service  to  determine  whether  the  title 
is  "clear". 
— A  refund  of  your  deposit  (earnest 
money)  shall  be  made  by  the  seller  or 
escrow  agent  with  cancellation  of  the 
sale  if  you  are  unable  to  secure  from  a 
lending  instituticxi  a  first  mortgage  or 
deed-of-trust  loan  with  an  amount 
interest  rate,  and  length  of  term,  as  set 
forth  in  the  contract,  within  a  stated 
time  period,  or  if  the  Seller  is  unable 
to  satisfy  any  other  condition  of  the 
Sales  Contract. 
— A  certificate  shall  be  provided  at  time 
of  settlement,  stating  that  the  home  is 
free  from  termites  or  termite  damage. 
— A  certificate  or  other  assurance  shall 
be  provided  by  the  Seller  at  the  time 
of  settlement  stating  that  the 
plumbing,  heating,  electrical  systems 
and  appliances  are  in  working  order, 
and  that  the  home  is  structurally 
sound.  Negotiate  who  pays  for  any 
necessary  inspections.  There  is  no 
uniform  custom  in  most  areas.  Most 
buyers  prefer  to  pay  for  these 
inspections  because  they  want  to 
know  that  the  inspector  is  conducting 
the  service  for  them,  not  for  the  seller. 
(In  many  areas,  you  can  abo  purchase 
a  warranty  to  back  up  the  inspection, 
if  you  wish). 
— An  agreement  on  how  taxes,  water 
and  sewer  charges,  condominium  fees, 
premiums  on  existing  transferable 
insurance  policies,  utility  bills, 
interest  on  mortgages,  and  rent  (if 
there  are  tenants)  and  to  be  divided 
between  buyer  and  seller  as  of  the 
date  of  the  settlement. 
Before  you  sign  the  sales  contract 
make  sure  that  it  correctly  expresses 
your  agreement  with  the  seller  on  such 
important  details  as  the  sales  price  of 
the  home,  method  of  payment  the  time 
set  for  your  taking  possession,  what 
fixtures,  appliaitces,  and  personal 
property  are  to  be  sold  with  the  home, 
and  the  other  items  described  above. 
The  above  list  is  not  complete,  but 
does  illustrate  the  importance  of  the 
sales  agreement  and  its  terms.  Before 
you  sign  a  sales  contract  you  may  want 
to  ask  an  attorney  to  review  the 
proposed  agreement  and  determine  If  it 
protects  your  interests,  for  once  signed, 
the  contract  is  binding  on  you  and  the 
seller.  If  you  do  not  know  of  an  attorney 
you  may  wish  to  consult  the  local  bar 


association  referral  service  or 
neighborhood  legal  service  office. 

Selecting  an  Attorney 

V  you  seek  the  aid  of  an  attorney,  first 
ask  what  services  will  be  performed  for 
wkat  fee.  If  the  fee  seems  to  high,  shop 
for  another  lawyer.  Does  the  attorney 
have  substantial  experience  in  real 
estate?  The  U.S.  Supreme  Court  has  said 
that  it  is  illegal  for  bar  associations  to 
Hx  minimum  fee  schedules  for  attorneys, 
so  do  not  be  bashful  about  discussing 
and  shopping  for  legal  fees  you  can 
afford.  Your  attorney  will  understand. 

Questions  you  may  wish  to  ask  the 
attorney  include:  What  is  the  charge  for 
reading  documents  and  giving  advice 
concerning  them?  For  being  present  at 
settlement?  Will  the  attorney  represent 
any  other  party  in  the  transaction  in 
addition  to  you?  In  some  areas  attorneys 
act  as  closing  agents  handling  the 
mechanical  aspects  of  the  settlement.  A 
lawyer  who  does  this  may  not  fully 
represent  your  interests  since,  as  closing 
agent  he  would  be  representing  the 
seller  and  other  interests  as  well. 

Selecting  a  Lender 

Your  choice  of  lender  will  influence 
not  only  your  settlement  costs,  but  also 
the  monthly  coet  of  your  mortgage  loan. 

Lending  institutions  may  require 
certain  settlement  services,  such  as  a 
new  survey  or  title  insurance  and  they 
may  charge  you  for  other  settlement- 
related  services,  such  as  the  appraisal  or 
credit  report.  You  may  find,  in  shopping 
for  a  lender,  that  other  institutions  may 
not  have  such  requirements.  Part  Two  of 
this  booklet  provides  a  description  of 
the  various  kinds  of  services  that  may 
be  required  and  fees  that  may  be 
charged  to  you.  You  will  also  find  a 
worksheep  in  Part  Two,  which  you  can 
use  to  compare  requirements  and  cost 
estimates  from  different  lenders. 

Many  lending  institutions  deal 
regularly  with  certain  title  companies, 
attorneys,  appraisers,  surveyors,  and 
others  in  whom  they  have  confidence. 
They  may  want  to  arrange  for 
settlement  services  to  be  provided 
through  these  parties.  This  booklet 
discusses  your  rights  in  such  a  situation 
under  the  section  below  on  Home 
Buyer's  Rights.  If  you  choose  a  lending 
institution  which  allows  you  a  choice  of 
settlement  services  providers,  you 
should  shop  and  compare  among  the 
providers  in  your  area,  to  find  the  best 
service  for  the  best  price.  Where  the 
lender  designates  the  use  of  particxilar 
firms,  check  with  other  firms  to  see  if 
the  lender's  stated  charges  are 
competitive. 

Questions  you  may, want  to  ask  the 
lender  should  include  these: 


— ^Are  you  requured  to  carry  life  or 
disability  insurance?  Must  you  obtain 
it  from  a  particular  company?  (You 
may  prefer  no  insurance  or  may  wish 
to  obtain  it  at  a  better  premium  rate 
elsewhere.)  Is  private  mortgage 
insurance  required?  (This  is  insurance 
sometimes  required  by  lenders  on  low 
down  payment  loans  to  protect  the 
lender  from  excess  risk.} 
— Is  there  a  late  payment  charge?  How 
much?  How  late  may  your  payment  be 
before  the  charge  is  imposed?  You 
should  be  aware  that  late  payments 
may  harm  your  credit  rating. 
— If  you  wish  to  pay  off  the  loan  in 
advance  of  maturity  (for  example,  if 
you  move  and  sell  the  house),  must 
you  pay  a  prepayment  penalty?  How 
much?  If  so,  for  how  long  a  period  will 
it  apply? 
— Will  the  lender  permit  assumption? 
— Will  the  lender  release  you  from 
personal  liability  if  your  loan  is 
assumed  by  someone  else  when  you 
sell  your  home? 
— If  you  sell  the  home  and  the  buyer 
assumes  your  loan,  will  the  lender 
have  the  right  to  charge  an 
assumption  fee,  raise  the  rate  of 
interest,  or  require  payment  in  full  of 
the  mortgage? 
— If  you  have  a  financial  emergency, 
will  the  terms  of  the  loan  include  a 
future  advances  clause,  permitting  you 
to  borrow  addibonal  money  on  the 
mortgage  after  you  have  paid  off  part 
of  the  original  loan? 
— Will  you  be  required  to  pay  monies 
into  a  special  reserve  (escrow  or 
impound)  account  to  cover  taxes, 
hazard  insurance  or  other  charges?  If 
so,  how  large  a  deposit  will  be 
required  at  the  settlement?  The 
amount  of  reserve  deposits  required  is 
limited  under  RESPA.  Some  Slate 
laws  require  that  these  accounts  bear 
interest  for  the  benefit  of  the  borrower 
(buyer).  If  reserve  requirements  can 
be  waived,  you  will  be  responsible  for 
paying  the  particular  charges  for  taxes 
or  insurance  directly  to  the  tax 
collector  or  insurance  company. 
Further  information  is  in  "Reserve 
Accounts"  in  Part  Two  of  this  booklet 
— What  are  the  terms  and  requirements 
of  a  private  conventional  loan  versits 
a  loan  insured  through  the  Federal 
Housing  Administration  or  Farmers 
Home  Administration  or  guaranteed 
by  the  Veterans  Administration?  The 
FHA,  VA  and  FmHA  loans  involve 
Federal  ceilings  on  permissible 
charges  for  some  settlement  services, 
which  may  be  of  interest  to  you.  Ask 
lenders  about  these  programs. 
Another  source  of  information  about 


Federal  Regster  /  Vol.  52,  No.  78  /  Thursday.  April  23.  1967  /  Notices 


13569 


the  federally  insured  or  guaranteed 
programs  is  from  the  agencies  that 
administer  these  programs.  The 
Appendix  of  this  booklet  lists  some  of 
these  agencies. 
—Can  you  take  over  the  prior  loan,  in  a 
transaction  called  "assumption '7 
Assumptions  can  reduce  settlement 
costs  if  the  original  lender  agrees  to 
transfer  the  mortgage  to  a  new 
purchaser.  An  assimiption  can  also 
save  money  over  the  life  of  the  loan  if 
the  assumed  loan  (covering  the 
seller's  existing  mortgage)  carries  a 
lower  interest  rate  than  those 
currently  being  offered.  However,  in 
times  of  housing  market  inflation,  a 
higher  downpayment  might  be 
required  than  if  you  had  obtained  a 
new  loan.  You  may  want  to  ask  the 
seller  whether  he  would  be  willing  to 
"take  back"  a  second  mortgage  to 
finance  part  of  the  difference  between 
the  assumed  loan  and  the  sales  price. 
Once  you  have  selected  a  lender,  you 
will  probably  visit  its  office  and 
complete  a  loan  application.  The 
appHcation  will  ask  for  information  such 
as  your  place  of  employment,  assets, 
liabilities,  and  other  similar  information 
which  the  lender  will  rely  upon  in 
judging  whether  you  are  an  acceptable 
credit  risk.  Many  defaults  occur  because 
homebuyers  provide,  either  on  their  own 
or  with  the  assistance  of  others, 
incomplete  or  false  information  when 
applying  for  their  mortgage  loan.  False 
appHcation  data  can  lead  to  loss  of  your 
home,  an  adverse  credit  rating,  and,  in 
the  case  of  a  Government  guaranteed  or 
insured  loan,  criminal  prosecution  by 
the  Government.  It  is  important 
therefore,  that  yon  DO  NOT: 
— Overstate  your  income: 
— Fail  to  list  all  debts  and  amounts  you 

owe; 
— Make  up  or  inflate  assets; 
— Borrow  the  down  payment  funds 

without  disclosing  the  loan; 
— Provide  false  letters-of-credit  orgift 

letters: 
— Make  undisclosed  finandal 

arrangements  on  the  side; 
— Accept  down  payment  hmds  from  a 

real  estate  agent  or  broken 
— Represent  that  you  will  occupy  the 
property  when,  in  fact  it  is  being 
purchased  as  an  investment  or 
—Sign  any  appHcation  document  that 
you  know  to  be  false. 
— If  you  are  applying  for  a  mortgage 
loan  that  will  be  insured  or  guaranteed 
by  the  Federal  Government,  you  should 
be  aware  that  there  are  severe  penalties 
for  fraud,  intentional  misrepresentation 
or  conspiracy  to  influence  the  issuance 
of  mortgage  insurance  or  guarantee  by 
the  Federal  Government.  Providing  false 


information  on  the  loan  application  can 
subject  you  to  a  possible  prison  term 
and/or  a  fine  of  up  to  SlOOOa  If  you  are 
aware  of  any  fraud  in  a  Federal 
Government  program,  you  should  report 
it  to  the  Office  of  Inspector  General  for 
that  particular  agency. 

Selecting  a  Settlement  Agent 

Settlement  practices  vary  from 
locahty  to  kjcality.  and  even  within  the 
same  county  or  city.  In  various  areas 
settlements  are  conducted  by  lending 
institutions,  tiUe  insurance  companies, 
escrow  companies,  real  estate  brokers, 
and  attorneys  for  the  buyer  or  seller.  By 
investigating  and  comparing  practices 
and  rates,  you  may  find  that  the  first 
suggested  settlement  agent  may  not  be 
the  least  expensive.  You  might  save 
money  by  taking  the  initiative  in 
arranging  for  settlement  and  selecting 
the  firm  and  location  which  meets  your 
needs. 

Securing  Title  Services 

A  title  search  may  take  the  form  of  an 
abstract  a  compilation  of  pertinent  legal 
documents  which  provides  a  condensed 
history  of  the  property  ownership  and 
related  matters.  In  many  areas  title 
searches  are  performed  by  extracting 
information  from  the  public  record 
without  assembling  abstracts.  In  either 
situation,  an  expert  examination  is 
necessary  to  determine  the  status  of  title 
and  this  is  normally  made  by  attorneys 
or  title  company  employees.  In  areas 
where  both  tide  insurance  companies 
and  attorneys  perform  these  and  other 
settlement  services,  compare  fees  for 
services  (such  as  title  certification, 
docimient  preparation,  notary  fee, 
closing  fee,  etc.),  provided  by  each  to 
determine  the  better  source  for  these 
services. 

In  many  jurisdictions  a  few  days  or 
weeks  prior  to  settlement  the  title 
insurance  company  will  issue  a  binder 
(sometimes  called  a  Commitment  to 
Insure)  or  preliminary  report  a  summary 
of  findings  based  on  the  search  or 
abstract.  It  is  usually  sent  to  the  lender 
for  use  until  the  title  insurance  policy  is 
issued  after  the  settiement  The  binder 
lists  all  the  defects  in  and  bens  against 
the  title  identified  by  the  search.  You 
should  arrange  to  have  a  copy  sent  to 
you  (or  to  an  attorney  who  represents 
you)  so  that  you  can  raise  an  objection  if 
there  are  matters  affecting  the  tiUe 
which  you  did  not  agree  to  accept  when 
you  signed  the  contract  of  sale. 

Title  insurance  is  often  required  to 
protect  the  lender  against  loss  if  a  flaw 
in  title  is  not  found  by  the  titie  search 
made  when  the  home  is  purchased.  You 
may  also  get  an  owner's  title  policy  to 
protect  yourself.  In  some  States, 


attorneys  provide  bar-related  tiUe 
insurance  as  part  of  their  services  in 
examining  title  and  providing  a  title 
opinion.  In  these  States  the  attorney's 
fee  may  include  the  title  insurance 
premium,  although  the  total  title-related 
charges  in  the  transaction  should  be 
taken  into  account  in  determining 
whether  you  will  realize  any  savings. 

A  title  insurance  pohcy  issued  only  to 
the  lender  does  not  protect  you. 
Similarly,  the  policy  issued  to  a  prior 
owner,  such  as  the  person  from  whom 
you  are  buying  the  home,  does  not 
protect  you.  If  you  want  to  protect 
yourself  from  loss  because  of  a  mistake 
made  by  the  title  searcher,  or  because  of 
a  legal  defect  of  a  type  which  does  not 
appear  on  the  public  records,  you  will 
need  an  owner's  policy.  Such  a  mistake 
rarely  occurs  but  when  it  does,  it  can  be 
financially  devastating  to  the  uninsured. 
If  you  buy  an  owner's  policy  it  is  usually 
much  less  expensive  if  purchased 
simultaneously  with  a  lenders  pohcy. 

To  reduce  tide  insurance  costs,  be 
sure  to  compare  rates  among  various 
title  insurance  companies,  and  ask  what 
services  and  limitations  on  coverage  are 
provided  by  each  policy  so  that  you  can 
decide  whether  a  higher  rate  is 
consistent  with  your  needs. 

Depending  upon  practice  in  your 
jurisdiction,  there  may  be  no  need  for  a 
full  historical  title  search  each  time  titie 
to  a  home  is  transferred.  If  you  are 
buying  a  new  home  or  a  home  which  has 
changed  hands  within  the  last  several 
years,  call  the  tide  company  that  issued 
the  previous  tide  insurance  pohcy  and 
ask  about  a  "reissue  rate",  which  would 
be  a  lower  charge  than  for  a  new  policy. 
If  the  tide  insiu^mce  policy  of  the 
previous  owner  is  available,  take  it  to 
the  tide  insurer  or  lawyer  whom  you 
have  selected  to  do  your  search. 

To  mark  the  boundaries  of  the 
property  as  set  out  in  the  tide,  lenders 
may  require  a  survey.  You  may  be  able 
to  avoid  the  cost  of  a  repetitive  complete 
survey  of  the  property  if  you  can  locate 
the  suTveyor,  who  previously  sxirveyed 
the  project,  and  request  an  update. 
However,  the  requirements  of  investors 
who  buy  loans  originated  by  your  lender 
may  limit  the  lender's  discretion  to 
negotiate  this  point.  Check  with  the 
lender  or  tide  company  on  this. 

Home  Buyer's  Rights 

Special  Information  Booklet 

When  you  submit  or  the  lender 
prepares  your  written  application  for  a 
loan,  the  lender  is  legally  required, 
under  RESPA  to  give  you  a  copy  of  this 
booklet  If  the  lender  does  not  give  it  to 
you  in  person  on  the  day  of  your  loan 
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application,  it  must  deliver  it  to  you  or 
put  it  in  the  mail  to  you  no  later  than 
three  business  days  after  your 
application  is  Tded. 

Good  Faith  Estimate 

When  you  fde  your  application  for  a 
loan,  the  lender  must  also,  under  the 
terms  of  RESPA.  provide  you  with  a 
Good  Faith  Estimate  of  settlement 
services  charges  you  will  likely  incur.  If 
the  lender  does  not  give  it  to  you  in 
person  on  the  day  of  your  loan 
application,  it  has  three  business  days  in 
which  to  put  it  in  the  mail  or  deliver  it  to 
you. 

See  Part  Two  of  this  booklet  for  a  full 
item-by-item  discussion  of  settlement 
services.  On  the  form  entitled 
"Settlement  Statement",  you  will  find 
section  L.  which  lists  possible  settiement 
services  and  charges  you  will  encounter. 

The  lender  is  required  to  give  you  a 
Good  Faith  Estimate,  based  upon  the 
lender's  experience  in  the  locality  in 
which  the  property  is  located,  for  each 
settlement  charge  in  section  L  of  the 
HUD-1  Settiement  Statement  that  the 
lender  anticipates  you  will  pay.  except 
for  paid-in-advance  hazard  insurance 
premium  (line  903)  and  other  reserves 
deposited  with  the  lender  (all  section 
1000  items).  The  Estimate  may  be  stated 
as  either  a  dollar  amount  or  range  for 
each  charge.  Where  the  lender 
designated  the  use  of  a  particular  firm, 
the  lender  must  make  its  Good  Faith 
Estimate  based  upon  the  lender's 
knowledge  of  the  amounts  charged  by 
the  firm.  The  form  used  for  this  Good 
Faith  Estimate  must  be  concise  and 
clear,  and  the  estimates  must  bear  a 
reasonable  relationship  to  the  costs  you 
will  likely  incur.  If  the  lender  provides  to 
you  a  Good  Faith  Estimate  in  the  form  of 
ranges,  ask  the  lender  what  the  total 
settlement  costs  will  most  likely  be. 
While  the  lender  is  not  obligated  to 
provide  this  information  under  RESPA 
it  is  important  for  you  to  know  as  you 
evaluate  the  different  mortgage 
packages  being  offered  you. 

Lenders  are  not  required  to  give  a 
Good  Faith  Estimate  for  reserves 
deposited  with  them  or  for  the  prepaid 
hazard  insurance  premium  because 
these  charges  require  information  not 
normally  known  to  the  lender  at  time  of 
loan  application.  It  is  important  for  you 
to  make  these  calculations  because  they 
can  represent  a  sizeable  cash  payment 
you  may  have  to  make  at  settlement 
Calculation  of  the  reserve  items  is 
presented  later  in  this  booklet  under 
"Reserve  Accounts".  Ask  the  lender 
what  its  policies  are  in  terms  of  reserve 
accounts,  for  what  items  the  lender 
requires  reserves  and  for  what  period  of 
time.  You  may  want  to  ask  the  lender  to 


run  through  a  h>'pothetical  calculation 
for  you  based  upon  the  date  you  will 
most  likely  close  on  the  home.  Other 
assumptions  may  be  necessary,  for 
example,  the  assessed  value  of  the 
property  for  determining  property  taxes. 
The  lender  can  probably  be  more 
specific  on  hazard  insurance  premiums, 
particularly  for  those  coverages  which  a 
lender  requires. 

Once  you  have  obtained  these 
estimates  from  the  lender  be  aware  that 
they  are  only  estimates.  The  final  costs 
may  not  be  the  same.  Estimates  are 
subject  to  changing  market  conditions, 
and  fees  may  change.  Changes  in  the 
date  of  settlement  may  result  in  changes 
in  escrow  and  proration  requirements. 
In  certain  cases,  it  may  not  be  possible 
for  the  lender  to  anticipate  exactiy  the 
pricing  policies  of  settiement  firms. 
Moreover,  your  own  careful  choice  of 
settlement  firms  might  result  in  higher 
costs.  Remember  that  the  lender's 
estimate  is  not  a  guarantee.  Further, 
RBSPA  does  not  give  a  specific  remedy 
to  HUD  to  remedy  material  deviations 
&om  the  Good  Faith  Estimate. 

Lender  Designation  of  Settlement 
Service  Providers 

Some  lending  institutions  follow  the 
practice  of  designating  specific 
settiement  service  providers  to  be  used 
for  legal  services,  tide  examination 
services,  tide  insurance,  or  the  conduct 
of  settlement. 

Where  this  occurs  the  Good  Faith 
Estimate  must  clearly  state  that  use  of 
the  paulicular  provider  is  required  and 
that  the  Estimate  is  based  on  charges  of 
the  particular  provider,  give  the  name, 
address  and  telephone  number  of  each 
designated  provider,  and  describe  the 
nature  of  any  relationship  between  each 
provider  and  the  lender. 

While  designated  firms  often  provide 
the  service  needed,  a  conflict  of  interest 
may  exist  Take,  for  example,  the 
situation  where  the  provider  must 
choose  between  your  interests  and  those 
of  the  lender.  Where  legal  services  are 
involved,  it  is  wise  to  employ  your  own 
attorney  to  ensure  that  your  interests 
are  properly  protected.  It  is  wise  for  you 
to  contact  other  firms  to  determine 
whether  their  costs  are  competitive  and 
their  services  are  comparable. 

A  lender  may  not  require  use  of  a 
provider  if  the  lender  and  provider  are 
pert  of  a  "controlled  business 
arrangement",  which  is  discussed 
further  under  "Protection  Against  Unfair 
Rractices". 

Disclosure  of  Settlement  Costs  One  Day 
Before  Closing  and  Delivery 

One  business  day  before  settlement 
you  have  the  right  to  inspect  the 


settiement  form,  called  the  HUD-1 
Settiement  Statement  on  which  are 
itemized  the  services  provided  to  you 
and  fees  charged  to  you.  This  form 
(developed  by  the  U.S.  Department  of 
Housing  and  Urban  Development)  is 
filled  out  by  the  settiement  agent  who 
will  conduct  the  settlement.  Be  sure  you 
have  the  name,  address,  and  telephone 
number  of  the  settiement  agent  if  you 
wish  to  inspect  this  form  or  if  you  have 
any  questions. 

I'he  settiement  agent  may  not  have  all 
costs  available  the  day  before  closing, 
but  is  obligated  to  show  you.  upon 
request  what  is  available. 

The  HUD-1  Settiement  Statement 
must  be  dehvered  or  mailed  to  you 
(while  another  statement  goes  to  the 
seller)  at  or  before  settiement.  If. 
however,  you  waive  your  right  to 
delivery  of  the  completed  statement  at 
settiement,  it  will  then  be  mailed  at  the 
earliest  practicable  date. 

In  parts  of  the  country  where  the 
settiement  agent  does  not  require  a 
meeting,  or  in  cases  where  you  or  your 
agent  do  not  attend  the  settiement  the 
statement  will  be  mailed  or  delivered  as 
soon  as  practicable  after  settlement  and 
no  advance  inspection  is  required. 

The  HUD-1  Settiement  Statement  is 
not  used  in  situations  where:  (1)  There 
are  no  settiement  charges  to  the  buyer 
(because  the  seller  has  assumed  all 
settiement-related  expenses):  or  (2)  the 
total  amount  the  borrower  is  required  to 
pay  for  all  charges  imposed  at 
settiement  is  determined  by  a  fixed 
amount  and  the  borrower  is  informed  of 
this  fixed  amount  at  the  time  of  loan 
application.  In  the  latter  case,  the  lender 
is  required  to  provide  the  borrower, 
within  three  business  days  of 
application,  an  itemized  list  of  services 
rendered. 


Escrow  Closing 

Setdement  practices  differ  from  State 
to  State.  In  some  parts  of  the  country, 
settiement  may  be  conducted  by  an 
escrow  agent  which  may  be  a  lender, 
real  estate  agent  titie  company 
representative,  attorney,  or  an  escrow 
company.  After  entering  into  a  contract 
of  sale,  the  parties  sign  an  escrow 
agreement  which  requires  them  to 
deposit  specified  documents  and  funds 
with  the  agent.  Unlike  other  types  of 
closing,  in  a  so-called  escrow  closing  the 
parties  do  not  meet  around  a  table  to 
sign  and  exchange  documents.  The 
agent  may  request  a  titie  report  and 
policy;  draft  a  deed  or  other  documents; 
obtain  rent  statements;  pay  off  existing 
loans;  adjust  taxes,  rents,  and  insurance 
between  the  buyer  and  seller,  compute 
interest  on  loans;  and  acquire  hazard 
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insurance.  Ail  this  may  be  authorized  in 
the  escrow  agreement  If  all  the  papers 
and  monies  are  deposited  with  the  agent 
within  the  agreed  time,  the  escrow  is 
"closed". 

The  escrow  agent  then  records  the 
appropriate  documents  and  gives  each 
party  the  documents  and  L.oney  each  is 
entitled  to  receive,  including  the 
completed  HUD-1  Settlement  Statement 
If  one  party  has  failed  to  fulfill  its 
agreement,  the  escrow  is  not  closed  and 
legal  complications  may  follow. 

Trvth-in-Lending 

The  lender  is  required,  usually  within 
three  days  of  receiving  your  application, 
to  give  you  or  place  in  the  mail  to  you  a 
Truth-in-Lending  statement  that  will 
disclose  the  "annual  percentage  rate" 
(APR).  The  APR  reflects  the  cost  of  your 
mortgage  loan  as  a  yearly  rate.  This  rate 
may  be  higher  than  the  rate  stated  in 
your  mortgage  or  deed  of  trust  note 
because  the  APR  includes,  in  addition  to 
interest,  loan  discount  or  points  (as 
defined  below  in  Item  802  of  the  Section 
of  this  Booklet  which  discusses  each 
specific  settlement  service),  fees,  and 
other  credit  costs.  The  Truth-in-Lending 
statement  also  discloses  other  useful 
information,  such  as  the  finance  charge, 
schedule  of  payments,  late  payment 
charges,  and  whether  or  not  additional 
charges  will  be  assessed  if  you  pay  off 
the  balance  of  your  loan  before  it  is  due 
(prepayment  penalty). 

Some  of  the  information  that  the 
lender  is  required  to  disclose  may  not  be 
certain  at  the  time  the  lender  is  required 
to  give  you  the  Truth-in-Lending 
statement.  If  so,  the  lender  will  indicate 
that  the  uncertain  disclosures  are 
estimates.  Should  the  actual  APR  differ 
by  more  than  a  small  amount  from  the 
lender's  estimate,  the  lender  must  give 
you  a  corrected  Truth-in-Lending 
statement  no  later  than  at  settlement. 
However,  if  the  estimated  AMI  proves  to 
be  correct,  the  lender  need  not  give  you 
a  new  Truth-in-Lending  statement,  even 
if  other  disclosures  have  changed.  For 
this  reason,  you  may  want  to  ask  the 
lender  shortly  before  settlement  if  all  the 
Truth-in-Lending  disclosures  are  still 
acciu-ate.  For  more  detailed  information 
regarding  Truth-in-Lending,  contact  the 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551. 

Protection  Against  Unfair  Practices 

A  principal  finding  of  Congress  in  the 
Real  Estate  Setdement  Procedures  Act 
of  1974  is  that  consumers  need 
protection  from  ".  .  .  unnecessarily  high 
settlement  charges  caused  by  certain 
abusive  practices  that  have  developed 


in  some  areas  of  the  country."  The 
potential  problems  discussed  below  may 
not  be  applicable  to  most  loan 
settlements,  and  the  discussion  is  not 
intended  to  deter  you  from  buying  a 
home.  Most  professionals  in  the 
settlement  business  will  give  you  good 
service.  Nevertheless,  you  may  save 
yourself  money  and  worry  by  keeping 
the  following  considerations  in  mind: 

Kickbacks 

Kickbacks  and  referrals  of  business 
for  gain  are  often  tied  together.  The  law 
prohibits  anyone  from  giving  or  taking  a 
fee,  kickback,  or  anything  of  value  under 
an  agreement  that  business  will  be 
referred  to  a  specific  person  or 
organization.  It  is  also  illegal  to  charge 
or  accept  a  fee  or  part  of  a  fee  where  no 
service  has  actually  been  performed. 
This  requirement  does  not  prevent  title 
companies,  attorneys,  or  others  actually 
performing  a  service  in  connection  with 
the  mortgage  loan  or  settlement 
transaction,  from  receiving 
compensation  for  their  work.  It  also 
does  not  prohibit  payments  pursuant  to 
cooperative  brokerage,  such  as  a 
multiple  listing  service,  and  referral 
arrangements  or  arrangements  between 
real  estate  agents  and  brokers. 

The  prohibition  is  aimed  primarily  at 
eliminating  the  kind  of  arrangement  in 
which  one  party  agrees  to  return  part  of 
its  fee  in  order  to  obtain  business  from 
the  referring  party.  The  danger  is  that 
some  settlement  fees  can  be  inflated  to 
cover  payments  to  this  additional  party, 
resulting  in  a  higher  total  cost  to  you. 
There  are  criminal  penalties  of  both  fine 
and  imprisonment  for  any  violation  of 
these  provisions  of  law  and  the 
Government  may  also  seek  injunctions 
against  violators.  There  are  also 
provisions  for  you  to  recover  three  times 
the  amount  of  the  charge  for  any 
settlement  service,  through  a  private 
lawsuit.  In  any  successful  action  to 
enforce  your  right,  the  court  may  award 
you  court  costs  together  with  a  fee  for 
your  attorney. 

In  1983,  RESPA  was  amended  to 
address  "controlled  business 
arrangements"  which  are  arrangements 
in  which  the  party  referring  a 
homebuyer  to  a  particular  provider  of 
settlement  services  has  a  relationship 
with  that  provider  which  involves  an 
ownership  or  fi-anchise  arrangement. 
Payments  made  by  parties  to  a 
controlled  business  arrangement,  such 
as  dividends,  may  have  the  same  effect 
as  referral  fees.  Congress  recognized  a 
special  status  for  such  payments, 
however,  and  the  law  provides  that  such 
payments  will  not  be  illegal  kickbacks 
or  referral  fees  if  the  controlled  business 
arrangement  is  disclosed,  a  written 


estimate  of  charges  of  the  provider  given 
and  the  borrower  is  not  required  to  use 
that  particular  provider. 

Title  Companies 

Under  the  law,  the  seller  may  not 
require,  as  a  condition  of  sale,  thai  title 
insurance  be  purchased  by  the  buyer 
from  any  particular  title  company.  A 
violation  of  this  will  make  the  seller 
liable  to  you  in  an  amount  equal  to  three 
times  all  charges  made  for  the  title 
insurance. 

Fair  Credit  Reporting 

There  are  credit  reporting  agencies 
around  the  Nation  which  are  in  the 
business  of  compiling  credit  reports  on 
citizens,  covering  data  such  as  how  you 
pay  your  bills,  if  you  have  been  sued, 
arrested,  filed  for  bankruptcy,  etc.  In 
addition,  this  file  may  include  your 
neighbors'  and  friends'  views  of  your 
character,  general  reputation,  or  manner 
of  living.  This  latter  information  is 
referred  to  as  an  "investigative 
consumer  report". 

The  Fair  Credit  Reporting  Act  does 
not  give  you  the  right  to  inspect  or 
physically  handle  your  actual  report  at 
the  credit  reporting  agency,  nor  to 
receive  an  exact  copy  of  the  report.  But 
you  are  entitled  to  a  summary  of  the 
report,  showing  the  nature,  substance, 
and  sources  of  the  information  it 
contains. 

If  the  terms  of  your  financing  have 
been  adversely  affected  by  a  credit 
report,  you  have  the  right  to  inspect  the 
summary  of  that  report  free  of  chai^ge  or 
for  a  small  fee.  The  accuracy  of  the 
report  can  also  be  challenged,  and 
corrections  required  to  be  made.  For 
more  detailed  information  on  your  credit 
report  rights,  contact  the  Federal  Trade 
Commission  (FTC)  in  Washington,  D.C 
or  the  nearest  FTC  regional  office.  The 
FTC  Buyer's  Guide  No.  7:  Fair  Credit 
Reporting  Act  is  a  good  summary  of  this 
Act. 

Equal  Credit  Opportunity 

The  Equal  Credit  Opportunity  Act 
prohibits  lenders  from  discriminating 
against  credit  applicants  on  the  basis  of 
race,  color,  religion,  national  origin,  sex, 
marital  status,  age  (provided  that  the 
applicant  has  the  capacity  to  enter  into 
a  binding  contract),  because  all  or  part 
of  the  applicant's  income  derives  from 
any  public  assistance  program,  or 
because  the  applicant  has  in  good  faith 
exercised  any  right  under  the  Consumer 
Credit  Protection  Act.  If  you  feel  you 
have  been  discriminated  against  by  any 
lender,  you  may  have  a  private  right  of 
legal  action  against  that  lender  and  you 
may  wish  to  consult  an  attorney;  or  you 
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may  wish  to  consult  the  Federal  agency 
that  administers  compliance  with  this 
law.  Inquire  of  the  lender  regarding  the 
identity  of  that  agency.  You  may  also 
contact  your  regional  Board  of 
Governors  of  the  Federal  Reserve 
System  about  your  rights  under  this  Act. 

The  Right  to  File  Complaints 

As  with  any  consumer  problems,  the 
place  to  start  if  you  have  a  complaint  is 
back  at  the  source  of  the  problem  (the 
lender,  settlement  agent,  broker,  etc.).  If 
that  initial  effort  brings  no  satisfaction 
and  you  think  you  have  suffered 
damages  through  violations  of  the  Real 
Estate  Settlement  Procedures  Act  of 
1974,  as  amended,  you  may  be  entitled 
to  bring  a  civil  action  in  the  U.S.  District 
Court  or  in  any  other  court  of  competent 
jurisdiction  for  the  District  in  which  the 
property  is  located,  or  where  the 
violation  is  alleged  to  have  occurred. 
This  is  a  matter  best  determined  by  your 
lawyer.  Any  suit  you  file  under  RESPA 
must  be  brought  within  one  year  from 
the  date  of  the  occurrence  of  the  alleged 
violation.  You  may  have  legal  remedies 
imder  other  State  or  Federal  laws  in 
addition  to  RESPA. 

RESPA  provides  for  specific  legal 
sanctions  only  under  the  provisions 
which  prohibit  kickbacks  and  unearned 
fees,  and  which  prohibit  the  seller  from 
requiring  the  buyer  to  use  a  particular 
title  insurer.  If  you  feel  you  should 
recover  damages  for  violations  of  any 
provision  of  RESPA,  you  should  consult 
your  lawyer. 

Most  settlement  service  providers  are 
supervised  by  some  governmental 
agency  at  the  local,  State  and/or  Federal 
level.  Others  are  subject  to  the  control 
of  self-policing  associations.  If  you  feel  a 
provider  of  settlement  services  has 
violated  RESPA,  you  can  address  your 
complaint  to  the  agency  or  association 
which  has  supervisory  responsibility 
over  the  provider.  For  the  names  of  such 
agencies  or  associations,  you  will  have 
to  check  with  local  and  State 
Governments  or  consumer  agencies 
operating  in  your  area.  You  are  also 
encouraged  to  forward  a  copy  of 
complaints  regarding  RESPA  violations 
to  the  HUD  Office  of  Housing,  which  has 
the  primary  responsibility  for 
administering  the  RESPA  program.  Your 
complaints  can  lay  the  foundation  for 


future  legislative  or  administrative 
actions. 

Send  copies  of  complaints,  and 
inquiries,  to:  U.S.  Department  of 
Housing  and  Urban  Development, 
Director,  OfTice  of  Insured  Single  Family 
Housing,  Attention:  RESPA,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

The  Home  Buyer's  Obligations 
(Repayment  of  Loan  and  Maintenance  of 
Hom^ 

At  settlement  you  will  sign  papers 
legally  obligating  you  to  pay  the 
mortgage  loan  financing  the  purchase  of 
your  home.  You  must  pay  according  to 
the  terms  of  the  loan — interest  rate, 
amount  and  due  date  of  each  monthly 
payment,  repayment  period — specified 
in  the  documents  signed  by  you.  You 
will  probably  sign  at  settlement  a  note 
or  bond  which  is  your  promise  to  repay 
the  loan  for  the  unpaid  balance  of  the 
purchase  price.  You  will  also  sign  a 
mortgage  or  deed  of  trust  which  pledges 
your  home  as  security  for  repayment  of 
the  loan. 

Failure  to  make  monthly  mortgage 
pa^onents  on  time  may  lead  to  a  late 
payment  charge,  if  provided  for  in  the 
documents.  If  you  default  on  the  loan  by 
missing  payments  altogether  and  do  not 
make  them  up  within  a  period  of  time 
usually  set  by  State  law,  the  documents 
also  specify  certain  actions  which  the 
lender  may  take  to  recover  the  amount 
owed.  Ultimately,  after  required  notice 
to  yoa,  a  default  could  lead  to 
foreclosure  and  sale  of  the  home  which 
secures  your  loan. 

Yoa  should  also  be  careful  to  maintain 
your  home  in  a  proper  state  of  repair, 
both  for  your  own  satisfaction  and 
comfort  as  the  occupant  and  because 
the  home  is  security  for  your  loan.  The 
mortgage  or  deed  of  trust  may  in  fact 
specifically  obligate  you  to  keep  the 
property  in  good  repair  and  not  allow 
deterioration. 

In  the  event  you  do  get  into  financial 
difficulty,  you  may  wish  to  contact  your 
local  HLJD  office  for  a  copy  of  two 
publications.  Avoiding  Mortgage  Default 
(HUD-426  (PA)  (7))  and  Equity 
Skimming  (Mortgage  Letter  85-21).  The 
publication  on  equity  skimming  warns 
homeowners  about  various  methods 
which  unscrupulous  investors  have  used 
to  take  advantage  of  homeowners  under 


the  pretense  of  offering  to  help  them  out 
of  their  financial  difficulty. 

Read  the  documents  carefully  at  or 
before  setUement,  and  be  aware  of  your 
obligations  as  a  homeowner. 

Partll 

This  part  of  the  booklet  provides  an 
item-by-item  discussion  of  possible 
settlement  services  that  may  be  required 
and  for  which  you  may  be  charged.  It 
also  provides  a  sample  of  the  HUD-1 
Settlement  Statement  form,  and 
worksheets  which  you  may  find  handy 
for  comparing  costs  from  different 
service  providers. 

Sections  A  through  I  of  the  HUD-1 
Settlement  Statement  contain 
information  concerning  the  loan  and 
parties  to  the  settlement.  Sections  J  and 
K  contain  a  summary  of  all  funds 
fransferred  between  the  borrower, 
seller,  lender,  and  providers  of 
settlement  services.  The  bottom  line  in 
the  left-hand  column  shows  the  net  cash 
to  be  paid  by  the  borrower,  while  the 
bottom  line  in  the  right-hand  column 
shows  the  cash  due  the  seller. 

Section  L  is  a  list  of  settlement 
charges  that  may  be  required  and  for 
which  you  may  be  charged.  Blank  lines 
are  provided  for  any  additional 
settlement  charges. 

You  would  add  up  the  cost  entered  on 
the  lines  of  Section  L.  and  carry  them 
forward  to  Sections  )  and  K,  in  order  to 
arrive  at  the  net  cash  figures  on  the 
bottom  lines  of  the  left  and  right 
coltmins. 

Use  of  This  Form. 

1.  Settlement  services  comparisons. 
As  you  shop  for  settlement  services,  you 
can  use  the  Settlement  Costs  Worksheet 
as  a  guide,  noting  on  it  the  different 
services  required  by  different  lenders 
and  the  different  fees  quoted  by 
different  service  providers. 

2.  Disclosute  of  actual  settlement 
costs.  A  copy  of  this  form,  or  one  with 
similar  terminology,  sequence  and 
numbering  of  line  items,  must  be  filled 
out  by  the  person  conducting  the 
settlement  meeting.  Your  right  to  inspect 
the  form  one  business  day  before 
settlement  was  discussed  earher  in  this 
booklet.  The  form  will  be  completely 
filled  in  at  the  settlement  meeting. 
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SETTLEMENT  COSTS  WORK  SHEET   (Ute  this  worktkeft  to  com- 
pare the  fhargri  of  varioiu  lenden  mnd  providen  of  $ettlement  lervice*. 


890.  ITEMS  PA  YABI.I:  //V  f .O/VAAXT/D/V  WITH  LOAN: 


PROVIDER 
I 


PROVIDER 
2 


PROVIDER 
3 


BOl.  Loan  Ortdnalloa  Pm 


903.  Lo«a  DIscouBt 


ii 


•Oa.  Appralaat  T— 


to 


SM.  CradH  Report 


to 


SM^LcBdct'^  iBvertioa  Fm 


SOS.  Mortcag*  liuuraDe*  AppUcatloa  P** 


to 


M7.  AouBpttoa  Fc« 


80*. 


SIOl 


•  11. 


900.  /rt w.s HEQL iRt.D bV USbik  ro BF. PAmJN  advasce: 

901.  InUfvat  from  u> 


•  • 


P«r4aT 


•03.  Mortcas*  InauraBC*  PivmluB  to* 


903.  Huar^  Inaurafic*  Pv«miufli  for 


yarn  to 


1000.  RESFKVKS  DEPOSITED  WITH  LEI^DER: 


1001.  Hazard  Inauranc* 


^koolha  •  t 


1002.  Mort^acv  loauranc* 


■mntht  •  • 


1003.  CItr  property  taxes 


■aoattaa  •  t 


10O4.  CouatT  property  tazaa 


BltaaVt 


1005.  Amiual  i 


Btlu«« 


loor 


aootha*  • 


per  ^»Btk 


1007. 


■aoatha*  • 


lOOS. 


Bootba*  • 


1100.  TITLE  CIIARCES: 


1101.  Settlrmeot  or  cloifan  fee 


1102.  Abetrart  or  titi*  March 


1103.  Title  examlnatloa 


1104.  Title  teniraBM  binder 


1105.  Por«re€Bt  preparatioo 


1100.  Notary  feoe 


llOT^Attorney'a  feee 


(includet  obov*  ilnns  numbers;} 
IIM.  Title  InaiiraDce 


(includet  above  itrm»  numbers;} 


1100.  Leader^  eo»eia«e 


1110.  Ow»er^  coeera<e 


1111. 


1112. 


1113. 


1200.  COVEh^MES TREC.ORl>l\(i  AM)  TRA\SEER  CIIARCES: 


1201.  Ketordint  Ifei:  Deed  t 


:  Mortcace  • 


;  Releaan  • 


1202.  CHy/eouBty  ta»/itaiBpe:  Deed  t 


;llartcaceS 


1203.  8UU  taa/«tampa: 


I>wdS 


1204. 


1205. 


I  1300.  ADhn  IPS  A  L  SETTLE.M  EST  CIIARCES: 


1301.  Surrey 


1302.  Peat  lB»peftio« 


1303. 


1304. 


1305. 


1400.  TOTAL  SETn.EMEyT CIIARCES. 


HUJNQCOOC  4310-27-C 


U5"b 
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Specific  Settlement  Services 

The  following  defines  and  discusses 
each  specific  settlement  service.  The 
numbers  correspond  to  the  items  listed 
in  Section  L  of  the  HUD-1  Settlement 
Statement  form. 

700.    Sales/broker's  comnussioa. 
This  is  the  total  dollar  amount  of  sales 
commission,  usually  paid  by  the  seller. 
Fees  are  usually  a  percentage  of  the 
selling  price  of  the  home,  and  are 
intended  to  compensate  brokers  or  sales 
agents  for  their  services.  Custom  and/or 
the  negotiated  agreement  between  the 
seller  and  the  broker  determine  the 
amount  of  the  commission. 

701-702.    Division  of  commission.  If 
several  brokers  or  sales  agents  work 
together  to  sell  the  home,  the 
commission  may  be  split  among  them.  If 
they  are  paid  from  funds  collected  for 
settlement,  this  is  shown  on  lines  701- 
702. 

7(^.     Commission  paid  at  settlement 
Sometimes  the  broker  will  retain  the 
deposit  against  the  sales  price  (earnest 
money)  to  apply  towards  the 
commission.  In  this  case,  line  703  will 
show  only  the  remainder  of  the 
commission  which  will  be  paid  at 
settlement. 

800.  Items  payable  in  connection 
with  loan.  These  are  the  fees  which 
lenders  charge  to  process,  approve  and 
make  the  mortgage  loan. 

801.  Loan  origination.  This  fee 
covers  the  lender's  administrative  costs 
in  processing  the  loan.  Often  expressed 
as  a  percentage  of  the  loan,  the  fee  will 
vary  among  lenders  and  from  locality  to 
locality.  Generally  the  buyer  pays  the 
fee  unless  another  arrangement  has 
been  made  with  the  seller  and  written 
into  the  sales  contract. 

802.  Loan  discount.  Often  called 
"points",  a  loan  discount  is  a  one-time 
charge  used  to  adjust  the  yield  on  the 
loan  to  what  market  conditions  demand. 
It  is  used  to  offset  constraints  placed  on 
the  yield  by  State  or  Federal  regulations. 
E^ch  "point"  is  equal  to  one  percent  of 
the  mortgage  amount.  For  example,  if  a 
lender  charges  four  points  on  a  $60,000 
loan  this  amounts  to  a  charge  of  $2,40a 

803.  Appraisal  fee.  This  charge, 
which  may  vary  significantly  from 
transaction  to  transaction,  pays  for  a 
statement  of  property  value  for  the 
lender,  made  by  an  independent 
appraiser  or  by  a  member  of  the  lender's 
staff.  The  lender  needs  to  know  if  the 
value  of  the  property  is  sufficient  to 
secure  the  loan  if  you  fail  to  repay  the 
loan  according  to  the  provision  of  your 
mortgage  contract,  and  the  lender  must 
foreclose  and  take  title  to  the  house.  The 
appraiser  inspects  the  honse  and  the 
neighborhood,  and  considers  sales 


prices  of  comparable  houses  and  other 
factor*  in  determining  the  value.  The 
appraisal  report  may  contain  photos  and 
other  information  of  value  to  you.  It  will 
provide  the  factual  data  upon  which  the 
appraiser  based  the  appraised  value. 
Tlie  appraisal  does  not,  however,  give 
rights  to  the  purchaser  nor  necessarily 
detect  or  discuss  defects  in  the  property 
or  title  to  the  property.  While  most 
reasonable  lenders  will  famish  yon  a 
copy  of  the  appraisal  upon  request,  they 
are  not  required  to  do  so  unless  state 
law  covers  this  situation.  Therefore,  it  is 
important  that  you  reach  an 
understanding  with  your  lender  if  you 
wish  to  see  the  appraisal,  preferably  at 
the  time  of  payment  of  the  appraisal  fee. 

The  appraisal  fee  may  be  paid  by 
either  the  buyer  or  the  seller,  as  agreed 
in  the  sale  contract.  In  some  cases  this 
fee  is  included  in  the  Mortgage 
Insurance  Application  Fee.  See  line  806. 

804.     Credit  report  fee.  This  fee 
covers  the  cost  of  the  credit  report, 
which  shows  how  you  have  handled 
other  credit  transactions.  The  lender 
uses  this  report  in  conjunction  with 
information  you  submitted  with  the 
application  regarding  your  income, 
outstanding  bills,  and  employment,  to 
determine  whether  you  are  an 
acceptable  credit  risk  and  to  help 
determine  how  much  money  to  lend  you. 

Where  you  encounter  credit  reporting 
problems  you  have  protections  under 
the  I^ir  Credit  laws  as  summarized 
under  "Home  Buyer's  Rights"  in  this 
booklet. 

805.  Lender's  inspection  fee.  This 
charge  covers  inspections,  often  of 
new^  constructed  housing,  made  by 
personnel  of  the  lending  institution  or  an 
outside  inspector.  (Pest  or  other 
inspections  made  by  companies  other 
than  the  lender  are  discussed  in 
connection  with  line  1302.) 

806.  Mortgage  insurance  application 
fee.  This  fee  covers  processing  the 
appBcation  for  private  mortgage 
insurance  which  may  be  required  on 
certain  loans.  It  may  cover  both  the 
appraisal  and  application  fee. 

807.  Assumption  fee.  This  fee  is 
chafged  for  processing  papers  for  cases 
in  which  the  buyer  takes  over  the 
payments  on  the  prior  loan  of  the  seller. 

900.  Items  required  by  lender  to  be 
paid  in  advance.  You  may  be  required  to 
prepay  certain  items,  such  as  accrued 
interest,  mortgage  insurance  premium 
and  hazard  insurance  premium,  at  the 
time  of  settlement. 

901.  Interest  Lenders  usually  require 
that  borrowers  pay  at  settlement  the 
interest  that  accrues  on  the  mortgage 
from  the  date  of  settlement  to  the 
beginning  of  the  period  corered  by  the 
first  monthly  payment.  For  example. 


suppose  your  setuement  takes  place  on 
April  16,  and  your  first  regular  monthly 
payment  will  be  due  on  June  1,  to  cover 
interest  diarges  for  the  month  of  May. 
On  the  settlement  date,  the  lender  will 
collect  interest  for  the  period  from  April 
16  to  May  1.  If  you  borrowed  $60,000  at 
12  percent  interest,  the  interest  item 
would  be  $303.30.  This  amount  and  the 
per  diem  charges  will  be  entered  on  line 
901. 

902.    /Mortgage  insurance  premium. 
Mortgage  insurance  protects  the  lender 
from  loss  due  to  payment  default  by  the 
borrower.  The  lender  may  require  you  to 
pay  your  first  premium  or  a  lump  sum 
premium  covering  the  life  of  the  loan  in 
advance,  on  the  day  of  settlement.  The 
premium  may  cover  a  specific  number  of 
months,  a  year  in  advance  or  the  total 
amount.  With  this  insurance  protection, 
the  lender  is  willing  to  make  a  larger 
loan,  thus  reducing  your  downpayment 
requirements.  This  type  of  insurance 
should  not  be  confused  with  mortgage 
life,  credit  life,  or  disability  insurance 
designed  to  pay  off  a  mortgage  in  the 
event  of  physical  disabiUty  or  death  of 
the  borrower. 

903.    Hazard  insurance  premium. 
This  premium  prepayment  is  for 
insurance  protection  for  you  and  the 
lender  against  loss  due  to  fire, 
windstorm,  and  natural  hazards.  This 
coverage  may  be  included  in  a 
Homeowners  Policy  which  insures 
against  additional  risks  which  may 
include  personal  liability  and  theft 
Lenders  often  require  payment  of  the 
first  year's  premium  at  settlement 

A  hazard  insurance  or  homeowner's 
policy  may  not  protect  you  against  loss 
caused  by  flooding.  If  your  mortgage  is 
Federally  insured  and  your  property  is 
within  a  special  flood  hazard  area 
identified  by  FEMA.  you  may  be 
required  by  Federal  law  to  carry  flood 
insurance  on  your  home.  Such  insurance 
may  be  purchased  in  participating 
communities  under  the  National  Flood 
Insurance  Act. 

1000.    Reserves  deposited  with 
lenders.  Reserves  (sometimes  called 
"escrow"  or  "impound"  accounts)  are 
funds  held  in  an  account  by  the  lender 
to  assure  future  payment  for  such 
recurring  items  as  real  estate  taxes  and 
hazard  insurance. 

You  will  probably  have  to  pay  an 
initial  amount  for  each  of  these  items  to 
start  the  reserve  account  at  the  time  of 
settlement.  A  portion  of  your  regular 
monthly  payments  will  be  added  to  the 
reserve  account  RESPA  places 
limitations  on  the  amount  of  reserve 
funds  which  may  be  required  by  the 
lender.  Read  "Reserve  Accounts"  in  this 
booklet  for  reserve  calculation 
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procedures.  Do  not  hesuate  to  ask  me 
lender  to  explain  any  variance  between 
your  own  calculations  and  the  figure 
presented  to  you. 

1001.    Hazard  insurance.  The  lender 
determines  the  amount  of  money  that 
must  be  placed  in  the  reserve  in  order  to 
pay  the  next  insurance  premium  when 
due. 

lOOZ    Mortgage  insurance.  The 
lender  may  require  that  part  of  the  total 
annual  premiiun  be  placed  in  the  reserve 
account  at  settlement  The  portion  to  be 
placed  in  reserve  may  be  negotiable. 

1003-1004.     City/county  property 
taxes.  The  lender  may  require  a  regular 
monthly  payment  to  die  reserve  account 
for  property  taxes. 

1005.    Annual  assessments.  This 
reserve  item  covers  assessments  that 
may  be  imposed  by  subdivisions  or 
municipaUties  for  special  improvements 
(such  as  sidewalks,  sewers  or  paving)  or 
fees  (such  as  homeowners  association 
fees). 

1100.  Title  charges.  Title  charges 
may  cover  a  variety  of  services 
performed  by  tide  companies  and  others 
and  include  fees  directly  related  to  the 
transfer  of  title  (title  examination,  title 
search,  document  preparation)  and  fees 
for  title  insurance,  legal  chai^ges,  which 
include  fees  for  lender's,  seller's  or 
buyer's  attorney  or  the  attorney 
preparing  title  work  eind  fees  for 
settlement  agents  and  notaries.  The 
specific  charges  discussed  in  connection 
widi  lines  1101  dirough  1109  are  diose 
most  frequenUy  incurred  at  setUement. 
Due  to  the  great  diversity  in  practice 
from  area  to  area,  your  particular 
settlement  may  not  include  all  of  these 
items  or  may  include  others  not  listed. 
Ask  your  settlement  agent  to  explain 
how  these  fees  relate  to  services 
performed  on  your  behalf.  An  extended 
discussion  is  presented  in  "Securing 
Title  Services"  earlier  in  this  booklet. 

1101.  Settlement  or  closing  fee.  This 
fee  is  paid  to  the  settlement  agent. 
Responsibility  for  payment  of  this  fee 
should  be  negotiated  between  the  seller 
and  buyer,  at  the  time  the  sales  contract 
is  signed. 

1102-1104.    Abstract  or  title  search, 
title  examination,  title  insurance  binder. 
These  charges  cover  the  costs  of  the 
search  and  examination  of  records  of 
previous  ownership,  transfers,  etc.,  to 
determine  whether  the  seller  can  convey 
clear  title  to  the  property,  and  to 
disclose  any  matters  on  record  that 
could  adversely  affect  the  buyer  or  the 
lender.  Examples  of  title  problems  are 
unpaid  mortgages,  judgment  or  tax  liens, 
conveyances  of  mineral  rights,  leases, 
and  power  line  easements  or  road  right- 
of-ways  that  could  limit  use  and 
enjoyment  of  the  real  estate.  In  some 


areas,  a  title  insurance  binder  is  called  a 
commitment  to  insure. 

1105.  Document  preparation.  There 
may  be  a  separate  document  fee  that 
covers  preparation  of  final  legal  papers, 
such  as  a  mortgage,  deed  of  trust,  note, 
or  deed.  You  should  check  with  the 
setdement  agent  to  see  that  these 
services,  if  charged  for,  are  not  also 
covered  under  some  other  service  fee. 

1106.  Notary  fee.  This  fee  is  charged 
for  the  cost  of  having  a  licensed  person 
affix  his  or  her  name  and  seal  to  various 
documents  authenticating  the  execution 
of  these  documents  by  the  parties. 

1107.  Attorney's  fees.  You  may  be 
required  to  pay  for  legal  services 
provided  to  the  lender  in  connection 
with  the  setdement,  such  as 
examination  of  the  title  binder  or  sales 
contract.  Occasionally  this  fee  can  be 
shared  with  the  seller,  if  so  stipulated  in 
the  sales  contract  If  a  lawyer's 
involvement  is  required  by  the  lender, 
the  fee  will  appear  on  this  part  of  the 
form.  The  buyer  and  seller  may  each 
retain  an  attorney  to  check  the  various 
documents  and  to  represent  them  at  all 
stages  of  the  transaction  including 
setUement  Where  this  service  is  not 
required  and  is  paid  for  outside  of 
closing,  the  person  conducting 
settlement  is  not  obligated  to  record  the 
fee  on  the  setdement  form. 

1108.  Title  insurance.  The  total  cost 
of  owner's  and  lender's  tide  insurance  is 
shown  here.  The  borrower  may  pay  all, 
a  part  or  none  of  this  cost  depending  on 
the  terms  of  the  sales  contract  or  local 
custom. 

1109.  Lender's  title  insurance.  A  one- 
time premium  may  be  charged  at 
setUement  for  a  lender's  tide  policy 
which  protects  the  lender  against  loss 
due  to  problems  or  defects  in  connection 
with  the  tide.  The  insurance  is  usually 
written  for  the  amount  of  the  mortgage 
loan  and  covers  losses  due  to  defects  or 
problems  not  identified  by  tide  search 
and  examination.  The  borrower  may 
pay  aU,  a  part  or  none  of  this  cost 
depending  on  the  terms  of  the  sales 
contract  or  local  custom. 

1110.  Owner's  title  insurance.  This 
charge  is  for  owner's  title  insurance 
protecUon  and  protects  you  against 
losses  due  to  Utle  defects.  In  some  areas 
it  is  customary  for  the  seller  to  provide 
the  buyer  with  an  owner's  policy  and  for 
the  seller  to  pay  for  this  policy.  In  other 
areas,  if  the  buyer  desires  an  owner's 
policy  he  or  she  must  pay  for  it. 

1200.    Government  recording  and 
transfer  charges.  These  fees  may  be 
paid  either  by  borrower  or  seller, 
depending  upon  your  contract  when  you 
buy  the  home  or  accept  the  loan 
commitment.  The  borrower  usually  pays 
the  fees  for  legally  recording  the  new 


deed  and  mortgage  (line  1201).  These 
fees,  collected  when  property  changes 
hands  or  when  a  mortgage  loan  is  made, 
may  be  quite  large  and  are  set  by  State 
and/or  local  governments.  City,  county 
and/or  State  tax  stamps  may  have  to  be 
purchased  as  well  (lines  1202  and  1203). 

1300.    Additional  settlement  charges. 
The  lender  or  the  tide  insurance 
company  may  require  that  a  surveyor 
conduct  a  property  survey  to  determine 
the  exact  locaUon  of  the  home  and  the 
lot  line,  as  weU  as  easements  and  rights 
of  way.  This  is  a  protection  to  the  buyer 
as  well.  Usually  the  buyer  pays  the 
surveyor's  fees,  but  sometimes  this  may 
be  handled  by  the  seller  (line  1301). 

1302.    Pest  and  other  inspections. 
This  fee  is  to  cover  inspections  for 
termite  or  other  pest  iriestation  of  the 
home.  This  may  be  important  if  the  sales 
contract  included  a  promise  by  the  seller 
to  transfer  the  property  free  from  pests 
or  pest-caused  damage.  Be  sure  that  the 
inspection  shows  that  the  property 
complies  with  the  sales  contract  before 
you  complete  the  setdement.  If  it  does 
not  you  may  wish  to  require  a  bond  or 
other  financial  assurance  that  the  work 
will  be  completed.  This  fee  can  be  paid 
either  by  the  borrower  or  seller 
depending  upon  the  terms  of  the  sales 
contract.  Lenders  vary  in  their 
requirements  as  to  such  an  inspection. 

Fees  for  other  inspections,  such  as  for 
structural  soundness,  are  entered  on  line 
1303. 

1400.     Total  settlement  charges.  All 
the  fees  in  the  borrower's  column 
entided  "Paid  from  Borrower's  Funds  at 
Setdement"  are  totaled  here  and 
transferred  to  line  103  of  Section  J, 
"Settlement  charges  to  borrower"  in  the 
SUMMARY  OF  BORROWERS 
TRANSACTION  on  page  1  of  die  HUD- 
1  SetUement  Statement.  All  die 
settlement  fees  paid  by  the  seller  are 
transferred  to  line  502  of  Section  K, 
SUMMARY  OF  SELLER'S 
TRANSACTION  on  page  1  of  die  HUD- 
1  Setdement  Statement 

Comparing  Lender  Costs 

If  a  lender  is  willing  to  reduce  its  fees 
for  such  items  as  loan  origination, 
discount  points  and  other  one-time 
setUement  charges,  it  may  gain  it  back  if 
it  charges  a  higher  mortgage  interest 
rate. 

Here  is  one  rule  of  thumb  which  you 
can  use  to  calculate  the  combined  effect 
on  the  interest  rate  on  a  fixed-rate  loan 
and  the  one-time  settlement  charges 
(paid  by  you)  such  as  "points".  While 
not  perfecUy  accurate,  it  is  usually  close 
enough  for  meaningful  comparisons 
between  lenders.  The  rule  is,  that  one- 
time setUement  charges  equaling  one 
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percent  of  the  loan  amount  increase  the 
interest  charge  by  one-eighth  (%)  of  one 
percent.  The  Vs  factor  corresponds  to  a 
pay  back  period  of  approximately  15 
years.  If  you  intend  instead  to  hold  the 
property  for  only  five  years  and  pay  off 
the  loan  at  that  time,  the  factor 
increases  to  V*. 

Here  is  an  example  of  the  rule. 
Consider  only  those  charges  that  differ 
between  lenders.  Suppose  you  wish  to 
borrow  $60,000.  Lender  A  will  make  a 
fixed  rate  loan  at  12.5  percent  interest, 
but  charges  a  two  percent  origination 
fee.  a  $150.00  application  fee,  and 
requires  that  you  use  a  lawyer,  for  title 
work,  selected  by  the  lender  at  a  fee  of 
$300. 

Lender  B  will  make  a  fixed  rate  at  13 
percent  interest,  but  has  no  additional 
requirements  or  charges.  As  part  of  that 
thirteen  percent  interest,  though,  Lender 
B  will  not  charge  an  application  fee  and 
will  absorb  the  lawyer's  fee.  What  are 
the  actual  charges  for  each  case? 

Begin  by  relating  all  of  Lender  A's 
one-time  charges  to  percentages  of  the 
$60,000  loan  amount. 
2  percent  origination  fee  =  2  percent  of 

loan  amount. 
$150  application  fee  =  0.25  percent  of 

loan  amount. 
$300  lawyer's  fee  =  0.5  percent  of  loan 

amount. 

Total — 2.75  percent  of  loan  amount 


Since  each  1  percent  of  the  loan 
amount  in  charges  is  the  equivalent  of  Ve 
percent  increase  In  interest  the  effective 
interest  rate  from  Lender  A  is  the  quoted 
or  "contract"  interest  rate,  12.5  percent 
plus  .34  percent  (2.75  times  Vi),  or  a  total 
of  12.84  percent  interest.  Since  Lender  B 
has  offered  a  thirteen  percent  interest 
rate.  Lender  A  has  made  a  more 
attractive  offer.  Of  course,  it  is  more 
attractive  only  if  you  have  sufficient 
cash  to  pay  Lender  A's  one-time  charges 
and  still  cover  your  downpayment, 
moving  expenses,  and  other  settlement 
costs.  This  is  simply  a  method  to 
compare  diverse  costs  on  an  equal 
basis.  In  the  above  illustration.  Lender  A 
does  not  receive  the  $300  lawyer's  fee. 

The  calculation  is  sensitive  to  your 
assumption  about  the  period  of  time  you 
plan  to  own  the  home  before  paying  off 
the  mortgage.  As  indicated  above,  the 
factor  increases  to  Vi  if  you  expect  to 
pay  off  the  mortgage  in  five  years. 
Applying  this  new  factor  to  the  above 
illustration,  the  effective  interest  rate  for 
Lender  A  would  be  12.5  percent  plus  .69 
(2.75  X  Vi)  for  a  total  of  13.19  percent 
interest.  Lender  A's  offer  is  no  longer 
more  attractive  than  Lender  B's  which 
was  13  percent 

In  doing  these  calculations  you  should 
also  be  careful  as  to  which  one-time  fees 
you  place  into  the  calculation.  For 
example,  if  Lender  B  in  the  above 
Blustration  did  not  include  in  this  charge 


a  legal  fee  but  told  you  that  you  had  to 
secure  legal  services  in  order  to  obtain 
the  loan  from  him,  you  would  have  to 
add  to  Lender  B's  interest  rate  the  legal 
fee  that  you  had  to  incur. 

You  can  use  this  method  to  compare 
the  effective  interest  rates  of  any 
number  of  lenders  if  you  are  shopping 
for  a  fixed  rate  loan.  If  the  lenders  have 
provided  Truth-in-Lending  disclosures, 
these  are  an  even  better  comparative 
tool.  You  should  question  lenders 
carefully  to  make  sure  you  have  learned 
of  all  the  charges  they  intend  to  make. 
The  good  faith  estimate  you  receive 
when  you  make  a  loan  application  is  a 
good  checklist  for  this  information,  but  it 
is  not  precise.  Thus,  you  should  ask  the 
lender  how  the  charges  and  fees  are 
computed. 

Calculating  the  Borrower's  Transactions 
A  Sample  Worksheet 

This  page  is  a  sample  worksheet  for  a 
family  purchasing  a  $100,000  house  and 
getting  a  new  $80,000  loan.  Line  103 
assumes  that  their  total  settlement 
charges  are  $4,000.  (This  figure  is  the 
simi  of  all  the  individual  settlement 
charges,  which  will  be  Usted  in  detail  in 
Section  L.  of  their  HUD-1  Settlement 
Statement.)  The  $4,000  figure  is  merely 
illustrative.  The  amount  may  be  higher 
in  some  areas  and  for  some  types  of 
transactions,  and  lower  for  others. 
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J.  SUMMARY  OF  BORROWER'S  TRANSACTION 


100.  CROSS  AMOUNT  DUE  FROM  BORROWER 

101.  Contract  ulei  price 


102.   PctbodU  property 


103.  SetUemtnt  chargei  to  borrower  (line  1400) 

104.  '  ~ 


105. 


Adjustments  for  items  paid  by  seller  in  adixmce 
10€.  City/town  fxe,  jq 


100,000.00 


4,000.00 


107.  County  Uitt 


to 


(uwuyL  s 


to7/31    ^^^^^ 


108.  A«B«)»pneoU    6/30 

109-     FupT    Oil    25    gal.     Sl.OO/qal. 

110. 


111. 


112. 


720.         CROSS  AMOUNT  DUE 
FROM  BORROWER 


40.nn 


25.00 


104,065.00 


200.  AMOUNTS  PAID  BY  OR  TN  BEHALF  OF  POPRnWFJf. 


201.   Depodt  or  e>me»t  money 


202.  Mnclp«3  >p3ount  of  new  loimd) 

203.  ZxJMtint  lo>n(i>  taken  tublect  to 
204. 


205. 


206. 


207. 


208: 


209. 


Adjustments  for  items  unpaid  by  seller 
ill'.  City/town  t*xei  to 


2,000.00 


80,000.00 


211.  County  tucea 


212.  A«»ei«ment» 
213. 


-LO. 


to 


6/30 


TTTTXKTr 


oar 


1/1       to    6/30    <;58n/Y^ 


21X. 


21B. 
216. 


217. 


218. 


219. 


220.        TOTAL  PAID  BY/FOR 
BORROWER 


600.00 


100.00 


82,700.00 


300.  CASH  A  T  SETTLEMENT  FROM/TO  BORROWER 


301.  GroM  KiBount  due  from  borrower  (hie  120) 


302.  LeM  *mounU  paid  by/for  borrower  (line  220) 


303.  CASH  (\3i  FROM)  ( liTO)  BORROWER 


104,065.00 


rfl2.7nn.nnJ 


21,365.00 
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Your  Financial  Worksheet 


Once  you  have  decided  which 
providers  you  wish  to  use  for  your 
settlement  services  and  have  selected 
the  lender  who  will  make  your  loan,  you 
can  calculate  the  total  estimated  cash 
you  will  need  to  complete  the  purchase. 
The  form  below,  which  is  a  part  of  the 
HUD-l  Settlement  Statement,  can  be 
used  as  a  worksheet  for  this  purpose. 
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J.  SUMMARY  OF  BORROWER'S  TRANSAP-i^T^T 


100.  CRO^t;  AMOUNT  DUE  FROM  RnPRnwFl^ 


101.  Contract  Mle«  price 


102.  Fenonal  property 


103.  Settlement  chM-gei  to  borrower  (line  1400) 


104. 


lOS. 


Adj^trnents  for  items  paid  by  seller  in  advaruv. 

106.  City/town  tmca  to 


107.  County  Uxtt 


108.  Anesnnenti 


to 
to 


109. 


110. 


111. 


112. 


120. 


CROSS  AMOUNT  DUE 
FROM  BORROWER 


200.  AMOUNTS  PAID  BY  OR  JN  PFHALF  OFRnRRnw~. 


201.   Deporit  or  eameit  money 


202.  Principal  unount  of  new  lo>n(«^ 


203.  ExUtlnt  lo*n(i>  taken  nibiect  to 
204.. 


205. 


206. 


207. 


208: 


209. 


Adjustments  for  items  unpaid  6y  seller 

lU'.  city/town  tuei  to 


211.  County  t«xei 


to 


212.  Aneignenti 


to 


213. 


21X. 


216. 


216. 


217. 


218. 


219. 
220. 


TOTAL  PAID  BY/FOR 
BORROWER 


300.  CASH  A  T  SETTLEMENT  FROM/TO  BORrWeR 


301.  GroM  amount  due  from  borrower  (line  120) 


302.  Lew  amounU  paid  by/for  borrower  (line  220) 


303.  CASH  (n  FROM)  ( iiTO)  BORROWER 


L 
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100.  Gross  amount  due  from 
borrower.  Page  1  of  the  HLTD-l 
Settlement  Statement  summarizes  all 
actual  costs  and  adjustments  for  the 
borrower  and  seller,  including  total 
settlement  fees  and  charges  found  on 
line  1400  of  section  L 

101.  Contract  sales  price.  This  is  the 
price  of  the  home  agreed  to  in  the  sales 
contract  between  the  buyer  and  seller. 

102.  Personal  property.  If,  at  the  time 
the  sales  contract  was  made,  you  and 
the  seller  agreed  that  some  items  were 
to  be  transferred  with  the  home,  the 
price  of  those  items  is  entered  here.  If  it 
was  agreed  to  include  these  items  in  the 
price  of  the  home,  their  cost  will  be  part 
of  the  sales  price  recorded  on  line  101. 
Personal  property  could  include  items 
such  as  carpets,  drapes,  stove, 
refrigerator,  etc. 

103.  Settlement  charges  to  borrower. 
The  total  charges  for  the  borrower 
detailed  in  section  L  and  totaled  on  line 
1400,  are  recorded  here.  Thi?  figure 
includes  all  of  the  items  payable  in 
connection  with  the  loan,  items  required 
by  the  lender  to  be  paid  in  advance, 
reserves  deposited  with  the  lender,  title 
charges,  government  recording  and 
transfer  charges,  and  any  additional 
related  charges. 

104-105.    Additional  costs.  This 
space  is  for  listing  any  additional 
amounts  owed  the  seller,  such  as 
reserve  funds  if  the  buyer  is  assuming 
the  seller's  loan.  This  may  not  be 
applicable  to  your  settlement. 

106-112.    Adjustments.  These  include 
taxes,  front  footage  charges,  insurance, 
rent,  fuel  and  other  items  that  the  seller 
has  previously  paid  for  covering  a 
period  which  runs  beyond  the 
settlement  date.  The  costs  are  usually 
divided  on  a  proportional  basis  with  the 
seller  being  reimbursed  for  charges 
accruing  after  the  date  of  transfer  of 
title. 

120.    Gross  amount  due.  This  is  the 
total  of  lines  101  through  112. 

200.  Amounts  paid  by  or  on  behalf  of 
borrower  (See  lines  201-220.) 

201.  Deposit  or  earnest  money.  This 
IS  the  amount  which  you  paid  against 
the  sales  price  when  the  sales  contract 
was  signed.  It  is  credited  to  the 
purchase. 

202.  Principal  amount  of  new  loan. 
This  is  the  amount  of  the  new  mortgage 
which  you  will  repay  to  the  lender  in  the 
future. 

203.  Existing  loan(s).  If  you  are 
taking  over  the  seller's  mortgage[s) 
instead  of  obtaining  a  new  loan,  the 
amount  still  owed  on  those  prior  loans 
will  be  shown  here. 

210-219.    Adjustments.  This  includes 
taxes  or  assessments  which  become  due 
after  settlement,  but  which  the  seller 


pays  because  they  cover  a  period  of 
time  prior  to  settlement  See  "Reserve 
Accounts"  for  a  further  discussion  of 
these  matters. 

220.     Total  amounts  paid  by /for 
borrower.  This  is  the  sum  of  lines  201 
through  219. 

300.    Cash  at  settlement  from/to 
borrower.  Remaining  are  the  summary 
lines  which  are  301-303  for  the  borrower 
(and  601-003  for  the  seller].  Subtracting 
line  302  (gross  amount  paid  by  or  for  the 
borrower)  from  line  301  (gross  amount 
due  from  the  borrower]  results  in  the  net 
cash  the  borrower  must  pay  at 
settlement 

Reserve  Accounts 

In  most  instances,  a  monthly  mortgage 
payment  is  made  up  of  a  payment  on  the 
principal  amount  of  the  mortgage  debt 
which  reduces  the  balance  due  on  the 
loan,  an  interest  payment  which  is  the 
charge  for  use  of  the  borrowed  funds, 
and  a  reserve  payment  (also  known  as 
an  escrow  or  impound  payment]  which 
represents  approximately  one-twelfth  of 
the  estimated  annual  insurance 
premiams,  property  taxes,  assessments 
and  odier  recurring  charges. 

When  settlement  occurs  you  may 
need  to  make  an  initial  deposit  into  the 
reserve  account;  otherwise,  your  regular 
monthly  deposits  to  it  will  not 
accumulate  enough  to  pay  the  taxes, 
insurance  or  other  charges  when  they 
fall  due.  Under  RESPA  the  maximum 
amount  that  the  lender  can  require 
borrowers  or  prospective  borrowers  to 
deposit  into  a  reserve  account  at 
settlement  is  a  total  gross  amount  not  to 
exceed  the  sum  of:  (a)  An  amount  that 
would  have  been  sufficient  to  pay  taxes. 
insurance  premiums,  or  other  charges 
which  would  have  been  paid  under 
normal  lending  practices,  and  ending  on 
the  due  date  of  the  first  fiill  monthly 
mortgage  installment  payment;  plus  (b) 
an  additional  amount  not  in  excess  of 
one-sixth  (2  months]  of  the  estimated 
total  amount  of  taxes,  insurances 
premiums  and  other  charges  to  be  paid 
on  the  dates  indicated  above  during  any 
twelve-month  period  to  follow. 

An  illustration  will  help  clarify  this 
calculation.  Assume  the  following  set  of 
facts  on  a  loan,  and  that  taxes  are  paid 
at  the  end  of  the  period  against  which 
taxes  are  assessed. 

Example: 

Settlement  date— April  30, 1987 
Due  date  of  first  mortgage  loan 

repayment — June  1, 1987 
Taxes  due  yearly— $720.00 
Monthly  tax  accrual — $80.00 
Due  date  for  taxes — ^December  1st  for 

the  calendar  year 


The  reserve  amount  for  category  (a)  is 
$360iX>.  This  represents  the  amount  of 
taxes  accrtdng  between  December  1, 
1966  (the  last  tax  due  date)  and  May  3a 
1987  ($60.00  x  6  months).  Reserve 
amounts  chargeable  under  category  (b) 
could  be  up  to  two  months  advance 
payment  times  $80.00  or  a  total  of 
$120.00.  Therefore,  total  reserve  deposits 
for  taxes  at  settlement  would  be  a 
maximum  of  $480.00.  Changing  the  due 
date  for  taxes  and/ or  the  first  mortgage 
payment  results  in  a  different  reserve 
amount  for  the  same  illustration. 

The  same  procedure  is  used  to 
determine  the  maximum  amounts  that 
can  be  collected  by  the  lender  for 
insurance  premiums  or  other  charges. 
You  need  to  know  the  charges  and  due 
dates  in  order  to  compute  the  amounts. 

Once  you  begin  your  monthly 
mortgage  payments,  you  cannot  be 
required  to  pay  more  than  one-twelfth  of 
the  aiuiual  taxes  and  other  charges  each 
month,  unless  a  larger  pa)rment  is 
necessary  to  make  up  for  a  deficit  in 
your  account  or  to  maintain  the  cushion 
of  the  one-sixth  of  annual  charges 
mentioned  in  (b)  above.  A  deficit  may 
be  caused,  for  example,  if  your  taxes  or 
insurance  premiums  are  raised. 

Your  should  note  that  the  above 
monthly  mortgage  payments  reserve 
limitations  apply  to  all  RESPA  covered 
mortgage  loans  whether  they  were 
originated  before  or  after  the 
implementation  of  RESPA 

Adjustments  Between  Borrower  and 
Seller 

The  previous  section  dealt  with 
setting  up  and  maintaining  your  reserve 
account  with  the  lender.  At  settlement  it 
is  also  usually  necessary  to  make  an 
adjustment  between  borrower  and  seller 
for  property  taxes  and  other  charges. 
This  is  an  entirely  separate  matter  from 
the  initial  deposit  which  the  borrower 
makes  into  the  new  reserve  account 

The  adjustments  between  borrower 
and  seller  are  shown  in  Sections  J  and  K 
of  the  HUD-1  Settlement  Statement  In 
the  example  given  in  the  foregoing 
section,  the  taxes,  which  are  payable 
annually,  had  not  yet  been  paid  when 
the  settlement  occurs  on  April  30.  The 
borrower  will  have  to  pay  a  whole 
year's  taxes  on  the  following  December 
1.  However,  the  seller  Uved  m  the  house 
for  the  first  four  months  of  the  year. 
Thus,  one-third  of  the  year  's  taxes  are 
to  be  paid  by  the  seller.  Accordingly, 
hnes  211  and  511  on  the  HUD-1 
Settlement  Statement  would  read  as 
follows: 

County  taxes 

111/67  to  4/30/87— $240i)0 
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The  borrower  would  be  given  credit 
for  this  amount  in  the  settlement  and  the 
seller  would  have  to  pay  this  amount  or 
count  it  as  a  deduction  trom  sums 
payable  to  the  seller. 

In  some  areas  taxes  are  paid  at  the 
beginning  of  the  taxable  year.  If.  in  our 
example,  the  taxes  were  paid  by  the 
seller  on  January  1. 1987  for  the 
following  tax  year  ending  December  31. 
1987  the  borrower  will  have  to 
compensate  the  seller  for  the  taxes  paid 
by  the  seller  for  those  months  that  the 
borrower  will  be  in  possession  of  the 
property  (April  30-December  31).  This 
adjustment  will  be  shown  on  lines  107 
and  407  of  the  HUD-l  Settlement 
Statement.  With  settlement  occurring  on 
April  30.  those  lines  will  read  as  follows: 

County  taxes 

A/30/67  to  12/31/87— $480.00 

This  amount  would  be  credited  to  the 
seller  in  the  settlement. 

Similar  adjustments  are  made  for 
insurance  (if  the  policy  is  being  kept  in 
effect),  special  assessments,  fuel  and 
other  utilities,  although  the  billing 


periods  for  these  may  not  always  be  on 
an  annual  basis.  Be  sure  you  work  out 
these  prorations  with  the  seller  prior  to 
settlement.  It  is  wise  for  you  to  notify 
utility  companies  of  the  change  in 
ownership  and  ask  for  a  special  reading 
on  the  day  of  settlement,  with  the  bill  for 
presettlement  charges  to  be  mailed  to 
the  seller  at  his  or  her  new  address.  This 
will  eliminate  much  confusion  that  can 
result  if  you  are  billed  for  utilities  which 
cover  the  time  when  the  seller  owned 
the  unit. 

Appendix 

Consumer  Information  and  Literature  on 
Home  Purchasing  and  otlier  Related  Topics 

U.S.  Department  of  Housing  and  Urban 
Development 

For  consumer  information  regarding:  FHA- 
insured  home  mortgage  loans  on  one-to- 
four  family  dwellings; 

Contact:  Office  of  Insured  Single  Family 
Housing.  451  Seventh  Street  SW.. 
Washington.  DC  20410 

For  consumer  information  regarding: 
Manufactured  home  financing  through 
HUD 


Contact:  Office  of  Manufactured  Housing  and 
Regulatory  Functions.  451  Seventh  Street, 
SW..  Washington.  DC  20410 

U.S.  Veterans  Administration 

Pointers  for  the  Veterans  Homeowner  (VA- 

28-S) 
Questions  and  Answers  on  Guaranteed 

Loans  for  Veterans  (VA-28-4) 
To  the  Home-Buying  Veteran  (VA-28-fl) 
Contact:  Your  Nearest  VA  Regional  Office 

U.S.  Department  of  Agriculture 

Home  Ownership  Loans  (No.  977) 
Contact  Your  FmHA  County  Office 

General  Services  Administration 

Consumer  Informetion:  A  Catalog  of  Selected 

Federal  Publications 
Contact:  Consumer  Information  Center, 

Pueblo,  Colorado  81009  (303-94&-3334) 

[FR  Doc  87-8839  Filed  4-22-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[AD-FBL-3097-51 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Coke  Oven 
Emissions  From  Wet-Coal  Charged  By- 
product Coke  Oven  Batteries 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing.  


summary:  The  proposed  standards 
would  limit  coke  oven  emissions  from 
all  new  and  existing  wet-coal  charged 
by-product  coke  oven  batteries  in  the 
Iron  and  steel  industry.  The  proposed 
standards  would  implement  section  112 
of  the  Clean  Air  Act  (CAA)  and  are 
based  on  the  Administrator's  listing  of 
coke  oven  emissions,  September  18, 1984 
(49  FR  36560).  New  Test  Method  109, 
"Determination  of  Visible  Emissions 
from  Coke  Oven  Batteries,"  also  is 
proposed. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  argimients  concerning 
the  proposed  standard  for  wet-coal 
charged  by-product  coke  oven  batteries 
or  the  listing  of  coke  oven  emissions 
under  section  112. 

DATES:  Comments  must  be  received  on 
or  before  July  7, 1987. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  May  14, 1987,  a  public 
hearing  will  be  held  on  June  8, 1987 
beginning  at  10  a.m.  Persons  interested 
in  attending  the  hearing  should  call  Ms. 
Ann  Eleanor  at  919-541-5578  to  verify 
that  a  hearing  will  occur. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  May  14, 1987. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  Attention:  Docket  Number  A- 
79-15.  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  the 
hearing  will  be  held  at  the  EPA  Office  of 
Administration  Auditorium,  Research 
Triangle  Park  (RTP),  North  Carolina. 
Persons  wishing  to  present  oral 
testimony  should  notify  Ms.  Ann 
Eleanor,  Standards  Development  Branch 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number  919- 


541-567a  Persons  interested  in 
attending  the  hearing  should  call  Ms. 
Ann  Eleanor  to  verify  that  a  hearing  will 
occur. 

Background  Information  Document 
The  health  risk  assessment  document 
for  coke  oven  emissions  and  the 
background  information  document  (BID) 
for  the  proposed  standard  may  be 
obtained  from  the  U.S.  EPA  Library 
(MI>-35),  Research  Triangle  Park,  North 
Carobna  27711,  telephone  number  919- 
541-2777.  Please  refer  to  "Carcinogen 
Assessment  of  Coke  Oven  Emissions" 
(EPA-600/6-82-003F)  and  "Coke  Oven 
Emissions  from  Wet-Coal  Charged  By- 
product Coke  Oven  Batteries — 
Background  Information  Document  for 
Proposed  Standards"  (EPA-450/3-85- 
028a). 

Docket  Docket  No.  A-79-15. 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall,  401  M 
Street.  SW..  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  concerning  the  proposed 
standard,  contact  Mr.  Doug  Bell, 
Standards  Development  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carohna  27711,  telephone 
number  91*-^l-5568.  For  information 
regarding  the  background  information 
document,  contact  Mr.  James  U. 
Crowder,  Industrial  Studies  Branch, 
telephone  number  919-541-5596.  at  the 
same  address.  For  information 
concerning  the  listing  of  coke  oven 
emissions,  contact  Mr.  Bob  Kellam 
Pollutant  Assessment  Branch,  Strategies 
and  Air  Standards  Division  (MD-12), 
U.S.  Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  919-541-5646. 

SUPPtEMENTARY  INFORMATION:  The 

Introduction  section  presents  a  summary 
of  the  Agency's  policy  and  approach 
toward  regulating  hazardous  air 
pollutants  under  section  112  of  the  Clean 
Air  Act.  Next,  the  preamble  reviews  the 
basis  of  EPA's  decision  to  Ust  coke  oven 
emissions  as  a  hazardous  air  pollutant 
under  section  112.  It  then  describes  the 
methods  and  uncertainties  involved  in 
estimating  coke  oven  emission  levels 
and  effects.  Against  that  background, 
the  preamble  summarizes  each  step  in 
the  Agency's  standard-setting  analysis 
and  the  conclusions  reached. 


I.  Introduction 

Section  112  of  the  Clean  Air  Act 
defmes  a  "hazardous  air  pollutant"  as 
one  which  the  Administrator  judges 
"causes  or  contributes  to  air  pollution 
which  may  reasonably  be  anticipated  to 
result  in  an  increase  in  mortality  or  an 
increase  in  serious  irreversible,  or 
incapacitating  reversible,  illness." 
Section  112  of  the  Act  requires  EPA  to 
establish  emission  standards  for 
hazardous  air  pollutants  that  protect 
public  health  with  an  "ample  margin  of 
safety."  The  EPA  has  interpreted  that 
language  to  require  standards  that 
protect  against  significant  or 
unreasonable  public  health  risks.  As  the 
Supreme  Court  held  in  ruling  on 
workplace  safety  regulations,  "  'safe'  is 
not  the  equivalent  of  'risk-free'.  .  .    (A) 
workplace  can  hardly  be  considered 
'unsafe'  unless  it  threatens  the  workers 
with  a  significant  risk  of  harm." 
Industrial  Union  Dept.  AFL-CIO  v. 
American  Petroleum  Institute,  448  U.S. 
607,  642  (1980).  Thus,  section  112  is 
construed  to  require  limits  that  do  not 
necessarily  eliminate  all  public  health 
risks  but  minimize  those  risks  without 
causing  urureasonable  social  or 
economic  impacts. 

The  merit  of  the  Agency's 
interpretation  is  well  demonstrated  in 
the  context  of  regulating  carcinogens 
such  as  coke  oven  emissions.'  At 
present,  EPA  has  taken  the  position, 
shared  1^  other  Federal  regulatory 
agencies,  that  there  is  no  threshold  level 
below  which  a  carcinogen  poses  no  risk 
to  public  health.  Consequently, 
controlling  a  carcinogen  so  that  it  poses 
absolutely  no  health  risk  would  require 
a  standard  permitting  no  emissions;  yet 
implementation  of  such  a  standard 
could,  and  often  would,  prove  beyond 
the  technological  or  financial  capacity  of 
the  affected  industry.  The  EPA  believes 
that  Congress  intended  that  section  112 
standards  protect  human  health,  but  not 
at  all  costs;  instead.  Congress  sought 
standards  that  minimized  the  risk  to 
public  health  posed  by  a  pollutant 
without  causing  unreasonable  economic 
and  societal  consequences.  Both  the 
legislative  history  of  the  Clean  Air  Act 


>  Coke  oven  emisslns  contain  several 
knowncarcinogena  such  as  benio(a)pyrene,  arsenic 
and  beniene.  Occupational  exposure  studies  of 
coke  oven  workers  hav  shown  statistiically 
signiflani  excess  mortality  from  cancers  of  the 
respiratory  track  (lung,  trachea,  or  bronchus), 
kikdney,  and  prostrate,  and  all  cancer  sites 
combined.  The  Administrator  has  judged  that  coke 
oven  emissions  present  a  significant  risk  of  cancer 
and  that  it  is  appropriate  topropose  emission 
standardi  for  these  emissions.  Further  information 
regarding  the  listing  of  coke  oven  emissions  appears 
In  the  FEDERAL  REGISTER  notice  published  on 
September  18, 1984  (49  FR  36560). 
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and  the  courts  support  sucn  a  common 
sense  approach  to  setting  standards  for 
hazardous  pollutants.  See  Industrial 
Union  Department.  AFL-CIO,  supra: 
Ethyl  Corp.  v.  EPA.  541  F.2d  1  [D.C.  Clr. 
1976).  cert  den.  428  U.S.  941  (1978);  H.R. 
Rep.  No.  95-294,  95th  Congress,  Ist  Sess. 
43-51. 127. 

The  EPA  developed  die  section  112 
coke  oven  emission  standards  using  risk 
assessment  and  risk  management 
techniques.  The  Agency  evaluated  the 
health  risks  posed  by  candidate  source 
categories,  taking  into  account  hiture  or 
ongoing  emissions  reductions  from  other 
regulatory  actions  (e.g.,  State 
Implementation  Plans  [SIP]  and 
Occupational  Safety  and  Health 
Administration  [OSHA]  standards. 
Next,  EPA  determined  the  availability  of 
further  reductions,  identified  a  range  of 
possible  redactions,  and  estimated  the 
risk  reductions  and  economic  costs  of 
each  of  those  options.  Finally,  the 
Administrator  selected  the  proposed 
option  from  among  the  several  options, 
considering  such  factors  as  weight  of 
evidence  of  carcinogenicity,  availability 
of  control  technology,  impact  on  existing 
regulations,  the  residual  risks  remaining 
after  the  application  of  a  control  option, 
the  costs  of  further  control  and  the 
broader  societal  and  environmental 
impact  of  regulation.  The  factors 
considered  in  selecting  an  option  each 
involve  uncertainty,  and  the  Agency  is 
particularly  interested  in  receiving 
comments  from  individuals  or  groups 
directly  affected  by  this  action.  The 
Agency  also  is  seeking  public  comment, 
including  any  available  data,  on  the 
options  presented  in  this  notice,  as  well 
as  any  other  regulatory  option.  The  final 
decision  will  be  based  on  a  careful 
evaluation  of  the  record,  including  the 
comments  of  those  most  directly 
affected. 

n.  Selectfon  of  Pollution  for  Listing 

Coke  oven  emissions  evolve  during 
the  destructive  distillation  of  coal  to 
produce  coke  in  by-product  coke  oven 
batteries.  The  toxic  constituents  of  these 
coke  oven  emissions  include  both  gases 
and  respirable  particulate  matter  with  a 
varying  chemical  composition. 
Historically,  the  greatest  attention  has 
been  focused  on  the  toxic  effects  of  the 
benzene  soluble  organic  (BSO)  portion 
of  particulate  matter  emitted  from  coke 
ovens,  because  this  fraction  contains 
polycyclic  organic  matter  (POM),  which 
includes  compounds  that  are  known 
animal  carcinogens.  In  addition. 
berylUum,  benzene,  and  arsenic  are 
known  human  carcinogens  emitted  from 
cok«  ovens,  and  there  is  concern  over 
the  potential  health  risks  caused  by 


long-term  exposure  to  trace  metais  [e.g., 
cadmium,  chromium,  lead,  and  nickel) 
and  gases  (e.g.,  hydrogen  sulfide,  carbon 
monoxide,  nitric  oxide  and  sulfur 
dioxide)  contained  in  the  coke  oven 
emissions. 

The  EPA  listed  coke  oven  emissions 
as  a  hazardous  air  pollutant  under 
section  112(b)(1)(A)  of  the  Act  on 
September  18, 1984  (49  PR  36560).  The 
Usting  is  supported  by  occupational 
exposure  studies  of  coke  oven  workers 
that  show  statistically  significant  excess 
mortality  from  cancers  of  the  respiratory 
fract.  kidney,  and  prostate,  and  all 
cancer  sites  combined.  A  dose-response 
relationship  for  respiratory  cancer  *  was 
estabUshed  in  terms  of  both  the  length 
of  employment  and  intensity  of 
exposure  according  to  the  work  area  at 
the  top  or  the  side  of  the  coke  oven. 
Coke  oven  emissions  extracts  have  been 
shown  to  be  carcinogenic  in  a  number  of 
animal  bioassays.  Using  criteria 
estabhshed  by  the  international  Agency 
for  Research  on  Cancer  (lARC),  there  is 
sufficient  evidence  for  carcinogenicity  in 
humans  and  experimental  animals  to 
classify  coke  oven  emissons  in  lARC 
Category  1.  meaning  that  this  mixture  is 
carcinogenic  to  himians.  As  indicated  in 
the  listing  notice,  it  is  likely  that  the 
carcinogenicity  of  coke  oven  emissions 
involves  a  promotion  as  well  as  an 
initiation  component. 

The  numerical  constant  that  defines 
the  exposure-risk  relationship  used  by 
EPA  in  its  analysis  of  carcinogens  is 
called  the  unit  risk  estimate.  The  unit 
risk  estimate  for  an  air  pollutant,  which 
is  estabUshed  by  the  EPA  Carcinogen 
Assessment  Group,  is  defined  as  the 
lifetime  cancer  risk  occurring  in  a 
hypothetical  population  in  which  all 
individuals  are  exposed  throughout  their 
Ufetlmes  (about  70  years)  to  an  average 
concentration  of  1  |ig/m*  of  the  agent  in 
the  air  that  they  breathe.  The  unit  risk 
estimate  established  for  coke  oven 
emissions  is  6.2  X  10  *.  As  discussed  in 
more  detail  in  the  Usting  notice,  this 
estimate  is  based  on  the  95  percent 
upper  bound  of  the  multi-stage  model 
and  is  a  plausible  upper-limit  estimate 
of  the  true  unit  risk  (i.e..  it  is  not  likely 
that  the  true  unit  risk  would  be  much 
greater  than  this  estimate  and  could  be 
considerably  lower). 

Based  on  the  entire  set  of  health 
studies,  the  Administrator  concluded 
that  coke  oven  emissions  present  a 
significant  risk  of  cancer  to  the  publia 
In  addition,  coke  oven  emissions  in  the 


*  No  dcne-retpoiiM  reUtlonshIp  could  be 
ecttanated  for  the  other  type*  of  oanoer  poaelbiy 
linked  to  coke  oven  emistiona.  Therefore,  no  hik 
eetimalee  for  cancer*  other  than  raijitrantt'  cancer 
could  be  developed. 


presence  of  an  titr  m^version  also  may  be 
related  to  episodes  of  asthma. 
broncliitis.  and  other  acute  respiratory 
conditions  in  both  children  and  adults. 

Further  information  regarding  the 
health  effects  of  coke  oven  emissions 
appears  in  the  Usting  notice  and  in  the 
EPA  doctunent.  "Carcinogen 
Assessment  of  Coke  Oven  Emissions" 
(EPA-600/6-82-003F).  The  EPA  requesU 
comments  on  the  listing  of  coke  oven 
emissions  under  section  112  of  the  Clean 
Air  Act 

in.  Estimation  Methods  and 
Uncntfiinties 

As  explained  earlier,  on  Usting  coke 
oven  emissions  as  a  hazardous  air 
poUutant  imder  section  112,  EPA  is 
required  to  propose  standards  for  those 
emissions  that  protect  pubUc  health  with 
an  ample  margin  of  safety.  The  Agency 
sets  standards  using  a  risk  assessment 
and  risk  management  approach  that 
takes  Into  account  the  imcertainties 
associated  with  estimating  the  risk.  The 
EPA  has  employed  several  conservative 
assumptions  in  estimating  risk,  such  as 
the  imit  risk  factor  (which  is  an  upper- 
bound  estimate),  70-year  Ufetirae 
exposure  for  estimating  individual  risk, 
and  battery  emissions  (all  batteries 
operating  continuously  at  90  percent 
capacity).  However,  considerable 
uncertainty  is  involved  in  other 
assumptions  and  methods  used  in  the 
final  estimates  of  exposure,  health  risk. 
and  control  costs.  This  section  of  the 
preamble  describes  the  methods  and 
uncertainties  involved  in  estimating  the 
risks  posed  by  coke  oven  emissions  and 
the  costs  required  to  reduce  them,  so 
that  the  basis  and  limitations  of  EPA's 
estimates  can  be  fully  understood. 

A.  Estimating  Coke  Oven  Emission 
Levels 

Exact  estimates  of  mass  emissions  are 
difficult  to  obtain  because  of  the  fugitive 
and  variable  nature  of  the  emissions. 
Coke  oven  emissions  may  escape  from 
many  different  pieces  of  coke  oven 
equipment  through  leaks  that  can 
change  in  size  and  location  over  time. 
Moreover,  coke  oven  emissions  contain 
tsr.  which  can  condense  on  coUection 
and  measurement  equipment  As  a 
result,  visible  emission  measiurments 
have  evolved  as  the  only  reasonable 
and  practical  way  to  assess  emission 
levels  for  enforcement  purposes. 

Visible  emission  measurements  are 
not  precise;  however,  it  is  clear  from 
both  observation  and  engineering  theory 
that  a  reduction  in  visible  emissions 
residts  in  a  reduction  in  mass  emissions. 
For  each  emission  point,  the  available 
mass  emission  data  at  a  particular  level 
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of  visible  emissions  were  used  to 
establish  a  range  of  mass  emission 
estimates  for  different  levels  of  visible 
emissions.  This  range  represents  the 
highest  estimate  and  the  lowest  estimate 
of  mass  emissions  for  given  visible 
emission  levels  with  roughly  a  factor  of 
10  difference  between  the  minimum  and 
maximum.  Values  for  the  dispersion 
modeling  and  health  effects  are  based 
on  the  midpoint  value  of  this  range. 

There  are  also  limitations  and 
uncertainties  in  the  methodologies 
available  for  estimating  emissions  from 
a  specific  site.  Emission  estimates  are 
subject  to  dispute  primarily  because  of 
the  natural  variability  in  number  and 
size  of  leaks.  The  emission  rates  cannot 
be  quantified  with  the  same  precision 
and  accuracy  possible  for  a  typical 
stationary  point  source.  Therefore,  the 
approach  that  EPA  has  taken  in  the 
analysis  of  impacts  has  been  to  generate 
a  range  of  values  designed  to  bound  the 
true  emission  rates. 

Although  coke  oven  emissions  are 
composed  of  numerous  chemical 
constituents,  including  several  known 
and  suspected  carcinogens,  emission 
levels  are  expressed  only  in  terms  of  the 
BSO  contained  in  the  emissions.  The 
BSO  concentration  is  used  instead  of 
some  other  chemical  fraction  such  as 
POM  or  benzo{a)pyrene  (BaP)  because 
the  occupational  health  studies  upon 
which  EPA  based  its  cancer  assessment 
used  BSO  as  an  indicator  of  coke  oven 
emission  levels.  (See  the  EPA  document, 
"Carcinogen  Assessment  of  Coke  Oven 
Emissions,"  EPA-«»/&-82-003F.) 

B.  Estimating  Health  Effects 

The  public's  exposure  to  coke  oven 
emissions  is  calculated  from  a  data  base 
comprising  43  plants  with  a  total  of  134 
wet-coal  charged  coke  oven  batteries 
operating  at  performance  levels 
corresponding  to  existing  regulations 
(the  baseline).  Thirty-six  of  these  plants 
were  operating  in  1985.  The  total  of  134 
batteries  includes  93  operating,  14  on 
hot-idle  standby,  and  27  that  have  been 
cooled  down.  Depending  on  market 
conditions,  the  plants  and  batteries 
currently  shut  down  may  never  be 
restarted.  For  the  purpose  of  estimating 
exposure  levels  and  resulting  health 
effects,  however,  all -batteries  in  the  43 
plants  were  assumed  to  be  operating. 

A  1987  update  of  the  status  of  coke 
plants  showed  that  33  of  the  43  coke 
plants  in  the  data  base  were  producing 
coke.  The  EPA  recognizes  that  the 
number  of  wet-coal  charged  batteries 
and  plants  producing  coke  may  continue 
to  vary  over  time  as  market  conditions 
change  (e.g.,  some  batteries  and  plants 
may  close  permanently  as  a  result  of 
economic  conditions).  Therefore,  prior  to 


EPA's  Hnal  decision  on  the  level  of  the 
NEBHAP,  EPA  will  perform  another 
update  of  the  number  of  batteries  and 
plants  that  are  potential  sources  of  coke 
oven  emissions,  and  will  perform  a  risk 
assessment  based  on  that  revised  data 
base. 

Dispersion  modeling  was  performed 
for  each  of  the  43  plants  based  on  the 
Human  Exposure  Model  (HEM)  with 
simplifying  assumptions  on  source 
configiu'ation,  terrain,  and  buoyancy 
and  with  plant-specific  data  for  battery 
emissions,  meteorology  data  from  the 
nearest  airport  with  such  data,  and 
population  distribution.  The  battery  was 
treated  as  a  point  source,  flat  terrain 
was  used  for  all  plants,  and  the  effect  of 
thermal  buoyancy  aroimd  the  hot 
battery  was  neglected. 

The  simplifying  assumptions  of  the 
HEM  were  tested  in  a  sensitivity 
analysis  employing  more  rigorous 
dispersion  modeling  that  treated  the 
battery  as  an  area  source,  considered 
the  complex  terrain  around  an  actual 
plant  (U.S.  Steel  at  Clairton, 
Pennsylvania),  and  included  the  effect  of 
buoyancy.  This  sensitivity  analysis 
showed  no  significant  (order-cf- 
magnitude)  differences  from  the  HEM 
results.  Results  of  the  site-specific 
modeling  also  were  compared  to 
measurements  of  ambient 
benzo(a)pyrene  concentrations  around 
the  Clairton  Works  and  showed  that  at 
700  m  the  ratio  of  observed 
concentrations  to  predicted 
concentrations  was  0.9,  at  2  km  the  ratio 
of  observed  concentrations  to  predicted 
concentration  was  0.65,  and  at  7  km  the 
model  underpredicted  concentrations  by 
a  factor  of  8.6.  Ambient  BSO  data  from 
Wayne  County,  Michigan,  and  Lorain, 
Ohio,  also  were  compared  with  HEM 
results  predicted  for  coke  plants  at  these 
locations.  Although  background  levels 
of  BSO  (e.g.,  produced  by  the  incomplete 
combustion  of  organic  materials)  were 
relatively  high,  the  increase  in  BSO 
concentrations  apparently  attributable 
to  the  coke  plants  was  well  within  the 
range  of  increase  predicted  by  the  HEM. 
Ambient  measurements  of  BSO  in 
Wayne  County  (Detroit,  Michigan),  1  to 
5  km  downwind  from  coke  oven 
batteries,  showed  concentrations 
ranging  from  1.5  to  4.0  fig/m  '  above 
background.  The  HEM  predicted  BSO 
concentrations  for  the  same  location 
and  distance  ranging  from  0.01  to  1.7  \l%I 
m  *.  Ambient  measurements  1.5  to  3  km 
from  a  coke  plant  in  Lorain,  Ohio, 
showed  an  increase  in  BSO 
concentration  of  3.9  ^g/m  ',  while  the 
HEM  predicted  an  increase  of  0.14  to  1.5 
^/m  3  at  2  km. 

The  dispersion  modeling  results  were 
used  in  the  HEM  with  the  unit  risk  factor 


for  respiratory  cancer  and  population 
distributions  to  estimate  health  impacts. 
Occupational  exposure  studies  of  coke 
oven  workers  have  showm  statistically 
significant  excess  mortality  from 
cancers  of  the  lung,  kidney,  and 
prostate,  and  all  cancer  sites  combined. 
However,  because  dose-response  data 
are  inadequate  for  cancer  sites  other 
than  the  lung,  trachea,  and  bronchus, 
coke  oven  emission  risk  estimates  are 
based  only  on  the  respiratory  cancer 
unit  risk  factor.  The  limited  data  on  non- 
respiratory cancer  in  coke  oven  workers 
indicate  that  the  incidence  of  these  other 
cancers  is  considerably  lower  than  the 
incidence  of  respiratory  cancer.  It  is 
therefore  reasonable  for  EPA  to  rely  on 
the  unit  risk  estimate  for  respiratory 
cancer  to  indicate  the  relative 
magnitude  of  the  cancer  risk  posed  by 
coke  over  emissions. 

The  unit  risk  factor  is  an  upper  bound 
estimate;  i.e.,  the  respiratory  cancer  risk 
is  not  likely  to  be  higher  than  6.2  X  10"* 
but  could  be  much  lower.  The 
assessment  of  the  risk  associated  with 
coke  oven  emissions  is  consistent  with 
the  approach  reconunended  in  the 
Agency's  proposed  "Guidelines  for 
Health  Risk  Assessment  of  Chemical 
Mixtures"  (50  FR  1169-1176).  The  unit 
risk  factor  is  based  on  a  no-threshold 
linearized  extrapolation  of  respiratory 
cancer  risk  associated  with  a 
predominantly  nonwhite  male  cohort  of 
workers  exposed  to  BSO  concentrations 
much  higher  than  community  levels. 
Inevitably,  some  uncertainty  is  involved 
in  applying  estimates  of  risk  obtained 
from  occupational  studies  to  the  general 
population  because  the  wider  diversity 
of  population  segments  in  the  general 
population  may  be  reflected  in  a  wider 
range  of  susceptibilities  to  the 
carcinogenic  effect  of  coke  over 
emissions.  In  addition,  ambient  levels  of 
coke  over  emissions  are  lower  than 
occupational  levels,  although  the 
Agency  has  taken  the  position  that  any 
level  of  exposure  to  a  carcinogen 
involves  some  amount  of  risk. 

As  a  result  of  the  uncertainties 
discussed  above,  the  estimated  health 
risks  could  be  either  overestimated  or 
underestimated.  However,  as  mentioned 
previously,  several  of  the  parameters 
involved  in  estimating  health  risks  are 
conservative.  The  uncertainty  in  the  risl 
estimates  is  large  because  each  of 
several  input  parameters  is  imprecise 
and  the  health  risk  analysis  compounds, 
this  imprecision.  Major  sources  of 
imprecision  are  the  emission  estimate!) 
(roughly  a  factor  of  2  to  3),  lack  of  site- 
specific  meteorological  and  terrain  data 
(a  factor  of  2  to  3),  and  the  unit  risk 
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factor  (risk  probably  is  noi  mgner  but 
could  be  much  lower,  even  zero). 

C.  Estimating  Control  Costs 

Control  costs  are  a  function  of  a 
specific  battery's  current  condition  and 
the  technology  and  work  practices 
already  implemented.  The  later  section. 
Selection  of  Emission  Points  for 
Regulation,  explains  the  rationale  for 
controlling  emissions  from  the  charging 
operation,  door  leaks,  offtake  leaks,  and 
topside  ports.  Because  emissions  from 
topside  ports  usually  originate  from 
leaking  lids  that  cover  the  ports, 
industry  terminology  describes  the 
emission  point  as  a  "lid  leak".  This 
emission  point  hereafter  is  described  as 
"leaking  hds"  to  avoid  confusion  with 
industry  terminology.  Control  costs  are 
associated  with  equipment 
modifications  or  repairs  to  improve 
sealing,  additional  labor  for  sealing 
leaks  and  monitoring  emission  levels, 
and  emission  control  training  programs 
for  workers.  The  current  cost  analysis  is 
based  on  recent  technology  and  cost 
data  for  four  plants  that  have  incurred 
different  costs  and  that  have  achieved 
different  performance  levels.  The  four 
plants  that  were  chosen  generally 
represent  the  types  of  plants  found  in 
the  industry  and  include  both  furnace 
and  foundry  coke  producers.  These  also 
comprise  plants  that  have  implemented 
somewhat  different  approaches  to 
emission  control  with  varying  success. 
When  cost  data  were  compared  with  the 
plants'  improved  performance  over  the 
years,  mathematical  relationships 
between  cost  and  incremental  control 
improvement  were  developed  for 
charging,  doors,  lids,  and  oRtakes.  These 
cost  functions  represent  average 
incremental  costs  for  control  increments 
at  a  "typical"  battery,  and,  along  with 
information  on  current  control  status, 
were  used  to  estimate  incremental  costs 
of  achieving  better  control  at  the  other 
coke  plants  in  the  industry.  For  door 
leaks,  both  average  and  worst  case  cost 
estimates  were  used. 

Major  limitations  or  uncertainties  in 
the  cost  approach  are  with  determining 
controls  (and  their  costs)  implemented 
for  a  specific  battery  and  with 
determining  additional  controls  (and 
their  costs)  to  improve  emission  control 
incrementally.  Another  difficulty  is  that 
cost  data  supplied  by  the  plants 
invariably  contain  some  costs 
attributable  to  routine  battery 
maintenance  and  to  prolonging  the 
battery's  life.  The  uncertainty  In  cost  is 
reflected  in  a  range  of  cost  estimates 
that  is  probably  accurate  to  within  a 
factor  of  roughly  2  to  3.  Reducing  this 
uncertainty  would  require  a  detailed 
onsite  engineering  analysis  of  each 


battery  in  the  industry.  A  battery-by- 
battery  costing  approach  was  not 
chosen  because  extensive  time  and 
money  would  be  required  for  marginally 
improved  accuracy.  Even  with  a  battery- 
specific  analysis,  estimates  and 
assumptions  would  be  required  and  a 
significant  degree  of  uncertainty  would 
remain.  The  cost  estimates  are  derived 
from  the  actual  costs  incurred  at 
operating  plants  and  probably  represent 
typical  or  average  costs.  The  costs  at  a 
given  battery  may  be  much  higher  or 
lower  depending  on  the  battery's  current 
condition  and  performance  level. 

rv.  Selection  of  Source  Category  for 
Regulation 

A.  Wet-Coal  Charged  By-Product  Coke 
Oven  Batteries 

Wet-coal  charged  by-product  coke 
oven  batteries  constitute  the  major 
source  category  of  coke  oven  emissions. 
A  by-product  coke  oven  battery  is  a 
facility  that  contains  one  or  more  slot- 
type  ovens  connected  in  series  by 
common  walls  with  an  integral  heating 
system  including  any  slot-type  ovens 
structurally  joined  to  the  series  of  ovens 
as  an  addition  or  increase  in  capacity. 
Wet-coal  charged  batteries  are.  as  the 
term  indicates,  charged  by  wet  coal  as 
opposed  to  preheated  ("dry")  coal. 

The  baseline  comprises  43  coke  by- 
product plants  that  contain  134  wet-coal 
charged  batteries.  In  late  1984.  a  total  of 
93  batteries  were  operating  at  36  plants. 
These  plants  are  located  predominantly 
in  urban,  industrial  areas  where  ready 
access  to  coke  markets  and  steelmaking 
facilities  is  present,  but  where 
population  exposure  is  also  high.  It  is 
estimated  that  at  least  40  million  people 
in  14  States  reside  within  50  kilometers 
of  wet-coal  charged  by-product  coke 
oven  batteries. 

At  the  current  level  of  control,  wet- 
coal  by-product  coke  oven  batteries  emit 
an  estimated  720  Mg/yr  of  BSO.  The 
EPA  estimates  that  the  nationwide 
incidence  of  respiratory  cancer  caused 
by  exposure  to  this  level  of  coke  oven 
emissions  is  approximately  6.9  deaths 
per  year.  At  24  of  the  43  plants  the 
respiratory  cancer  incidence  resulting 
from  current  levels  of  coke  oven 
emissions  is  estimated  to  be  greater 
than  0.1  deaths  per  year. 

Another  measure  generally  used  to 
describe  the  health  risks  associated  with 
a  hazardous  air  pollutant  is  the 
maximum  lifetime  risk  (MLR).  The  MLR 
is  the  estimated  probability  diat  persons 
near  a  plant  who  are  exposed  for  a 
lifetime  (assumed  to  be  70  years)  to  the 
maximum  annual  average  ambient  BSO 
concentrations  from  wet-coal  charged 
battery  coke  oven  emissions  will 


contract  respiratory  cancer  as  a  result  of 
exposure  to  these  emissions.  The  MLR  is 
based  on  conservative  assumptions  such 
as  a  70-year  exposure,  an  upper-bound 
unit  risk  factor,  and  an  emission 
estimate  based  on  all  operable  batteries 
operating  continuous  at  90  percent 
capacity.  For  38  of  the  43  plants,  the 
MLR  is  more  than  1  chance  in  1,000  (1  X 
10-»),  while  the  highest  MLR  is  3.4 
chances  in  100  (3.4  x  10"*).  Estimates 
of  populations  with  increased  lifetime 
risks  of  contracting  respiratory  cancer 
due  to  exposure  to  present  levels  of  coke 
oven  emissions  from  wet-coal  charged 
batteries  were  also  calculated  for  risk 
levels  ranging  from  1  in  100  (1  x  10"*) 
to  1  in  1,000.000  (1  X  10"^  and  are  listed 
in  Table  1,  which  appears  later  in  this 
preamble. 

Based  on  the  exposure  and  risk 
estimates  described  above,  with 
consideration  given  to  the  uncertainties 
associated  with  those  estimates,  the 
Administrator  determined  that 
emissions  from  wet-coal  charged  by- 
product coke  oven  batteries  create  a 
significant  risk  of  cancer,  and  thus  that 
this  source  category  is  an  appropriate 
subject  of  regulation  under  Section  112. 

B.  Dry-Coal  Charged  and  Nonrecovery 
Batteries 

Coke  is  also  produced  at  dry-coal 
charged  batteries  and  at  nonrecovery 
batteries.  Approximately  11  batteries 
use  a  dry-coal  charging  system  and  2 
batteries  use  a  nonrecovery  process. 
The  new  construction  of  a  third 
nonrecovery  battery  is  planned. 

The  dry-coal  and  nonrecovery 
processes  differ  from  the  wet-coal 
process,  and  consequently  the  sources, 
composition,  and  extent  of  their  BSO 
emissions  are  expected  to  differ  from 
those  of  wet-coal  batteries.  The  EPA's 
decision  to  list  coke  oven  emissions  as  a 
hazardous  air  pollutant  was  based  on 
studies  of  the  extent  and  ejects  of  wet- 
coal  charged  battery  oven  emissions. 
Given  the  potential  difference  in 
emissions  from  wet-coal,  dry-coal  and 
nonrecovery  ovens,  the  Agency  is  not 
certain  that  its  basis  for  Hsting  coke 
oven  emissions  under  section  112  is 
applicable  to  either  dry-coal  or 
nonrecovery  ovens  emissions,  or 
whether  regulation  may  be  warranted. 

In  the  dry-coal  process,  a  significant 
portion  of  the  volatile  organics  is  driven 
out  of  the  coal  in  the  preheater  prior  to 
coking,  so  that  the  coal  probably  diners 
in  composition  from  that  used  in  the 
wet-coal  coking  process;  if  the  coal 
content  is  different,  the  emissions 
composition  probably  also  differs.  In 
addition,  the  emissions  performance  of 
dry-coal  charged  oven  doors  is 
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potentially  different  than  wet-coal 
charged  oven  doors.  The  dry-coal 
procesa  involves  a  shorter  coking  time 
than  the  wet-coal  process  (12  hours 
versus  18  hours).  Doors  tend  to  leak 
more  during  the  early  phase  of  the 
coking  cycle;  therefore,  because  a  larger 
proportion  of  ovens  on  dry-coal  charged 
batteries  will  tend  to  be  at  a  point 
earlier  in  the  coking  cycle  compared  to 
wet-coal  charged  batteries,  at  any  given 
time  dry-coal  batteries  would  tend  to 
have  more  leaking  doors  than  wet-coal 
charged  batteries.  Because  of  the 
expected  differences  in  the  composition 
of  emissions  and  door  leak  control 
performance  between  dry-coal  and  wet- 
coal  charged  coke  oven  batteries,  the 
proposed  standards  do  not  apply  to  dry- 
coal  charged  batteries. 

Nonrecovery  ovens  operate  under 
negative  pressure  and  are  designed  to 
capture  and  incinerate  completely  the 
gases  produced  by  coking.  Thus, 
theoretically,  they  should  not  produce 
emissions  of  concern.  Consequently, 
EPA  has  decided  not  to  propose 
emission  standards  for  nonrecovery 
batteries  at  this  time.  The  Agency 
requests  comments  and  information  on 
the  issue  of  not  proposing  emission 
standards  for  either  dry-coal  charged 
batteries  or  nonrecovery  batteries  at 
this  time. 

V.  Selectioa  of  EmissioD  Points  for 
Regulation 

For  each  by-product  coke  oven's 
production  cycle,  emissions  can  escape 
during  the  charging  operation  when  the 
hot  oven  is  filled  with  coal,  during  the 
coking  period  when  the  coal  is  heated  in 
the  absence  of  air  for  16  hours  or  more, 
or  during  the  final  pushing  operation 
when  the  incandescent  coke  is  pushed 
out  of  the  oven  by  a  ram.  Charging 
emissions  escape  from  the  topside  ports 
and  charging  system  of  an  oven  when 
the  coal  is  charged  to  the  oven. 
Emissions  from  the  coking  operation 
escape  from  leaks  around  the  doors  at 
the  ends  of  each  oven,  from  the  offtake 
system  that  ducts  the  off-gases  to  the 
collecting  main(8),  and  from  the  topside 
or  charging  ports  that  are  covered  with 
lids  during  the  coking  period  but  which 
may  be  seated  incompletely. 

Nationwide  BSO  emissions  from  wet- 
coal  charging  systems,  totahng 
approximately  23  Mg/yr,  account  for 
approximately  3  percent  of  nationwide 
BSO  emissions  firam  by-product  coke 
oven  batteries  at  the  baseline  level.  The 
BSO  emissions  from  coke  oven  doors 
are  fugitive  and  can  occur  at  any  point 
on  the  door  perimeter  where  a  gap 
exists.  Leaks  from  coke  oven  doors 
account  for  about  82  percent,  or  590  Mg/ 
yr,  of  nationwide  BSO  emissions  from 


the  by-product  coke  oven  batteries  at 
the  baseline  control  level. 

Ftigitive  emissions  from  topside 
battery  leaks  may  occur  from  lids, 
offtake  systems,  and  the  collecting  main. 
Because  the  offtake  system  is  composed 
of  numerous  closely  associated  potential 
emission  points,  the  combined  system 
(standpipes  and  caps,  goosenecks, 
stationary  jumper  pipes,  and  connection 
flanges]  is  considered  as  a  single 
emission  point.  Emissions  from  lids  and 
offtake  systems  account  for  about  15 
percent,  or  108  Mg/yr,  of  total  BSO 
emissions  from  batteries  at  the  baseline 
level.  Data  available  currently  are 
insufficient  to  estimate  a  mass  emission 
factor  and  associated  nationwide 
emissions  from  collecting  mains. 

The  charging  operation  and  leaks  from 
doors,  hds,  offtake  systems,  and 
collecting  mains  are  the  largest  sources 
of  BSO  emissions  from  wet-coal  charged 
coke  oven  batteries.  Because  of  the 
magnitude  of  emissions  from  these 
emission  points,  they  have  been  selected 
for  consideration  as  the  emission  points 
for  control  by  the  proposed  regulation. 

Emissions  from  pushing  operations 
also  are  associated  with  the  operation  of 
wet-coal  charged  batteries.  However, 
studies  have  indicated  that  pushing 
emissions,  which  are  released  when  the 
carbonized  coal  is  pushed  out  of  the 
battery,  differ  in  composition  from  coke 
oven  emissions,  which  are  formed 
during  the  coking  cycle.  Although 
particulate  matter  emission  levels  from 
pushing  are  high,  the  BSO  fraction  and 
its  organic  compounds  (e.g., 
benzo(a]pyrene]  originally  contained  in 
the  coke  oven  emissions  have  been 
reduced  significantly  because  the 
majority  of  organics  in  the  emissions 
already  have  been  forwarded  to  the  by- 
product facility  for  recovery.  For  these 
reasons,  the  pushing  operation  was  not 
selected  for  regulation  under  the 
proposed  standard. 

VI.  Optioos  fcff  Regulatian 

A.  Format 

Section  112(e)  allows  EPA  to  set 
design,  equipment,  work  practice,  or 
operational  standards  for  hazardous  air 
pollutants,  "if  in  the  judgment  of  the 
Administrator,  it  is  not  feasible  to 
prescribe  or  enforce  an  emission 
standard!.]"  Section  112(e)  is  applicable 
in  "any  situation  in  which  the 
Administrator  determines  that  (A)  a 
hazardous  pollutant  or  pollutants  cannot 
be  emitted  through  a  conveyance 
designed  and  constructed  to  emit  or 
capture  such  pollutants. . .  or  (B)  the 
application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  due  to 


technological  or  economic  limitations." 
The  difficulty  of  measuring  coke  oven 
emissions  makes  it  an  appropriate 
candidate  for  a  standard  set  under 
section  112(e]. 

Pollutant  emissions  generally  are 
characterized  by  the  concentration  and 
flow  rate  of  the  pollutant  stream. 
Emission  limits  that  allow  the  mass  rate 
of  emissions  to  be  correlated  with 
material  throughput  or  other  production 
parameters  can  then  be  established. 
However,  the  highly  variable  emission 
rates  characteristic  of  the  coking 
process  do  not  allow  the  development  of 
a  strong  correlation  between  the  mass  of 
emissions  and  production  parameters. 

In  addition,  the  concentration  of 
pollutants  from  coke  oven  batteries 
varies  with  time,  and  the  concentration 
of  BSO  may  vary  from  battery  to  battery 
because  of  operating  conditions  and  the 
coal  type  or  blending  practices.  Even  if 
the  leaks  were  well  characterized  in 
terms  of  the  size  and  length  of  the  gap, 
there  would  be  potential  difficulties  in 
assessing  the  flow  rate  of  the  pollutant. 
In  addition,  measurement  of  the 
concenfration  of  BSO  above  the  coke 
battery  is  difficult  because  the 
concenfrations  are  transient  and  depend 
upon  the  time  into  the  coking  cycle.  The 
monitored  concentration  would  be  a 
function  of  the  location  of  the  sampler, 
the  existing  wind  conditions,  and  any 
other  emissions  that  may  interfere. 

The  collection  and  mass  measurement 
of  fugitive  coke  oven  emissions  is 
complicated  further  by  the  fact  that  the 
gases  emitted  from  the  oven  condense  in 
ducts  used  to  collect  emissions  and  on 
metal  surfaces  present  in  the  collection 
system  used  for  the  sampling  device.  For 
example,  tars  may  condense  on  the  hot 
oven  jambs.  This  condensation  can  lead 
to  erroneous  results  when  the  gases  are 
processed  through  ducts  before  they 
reach  the  sampling  device. 

Because  of  the  technological  difficulty 
of  collecting  and  measuring  emissions 
from  coke  oven  batteries,  EPA 
concluded  that  a  mass  emission 
limitation  for  coke  ovens  was 
technologically  and  economically 
impracticable.  Instead,  the  Agency 
found  limits  based  on  visible  emissions 
to  be  the  only  feasible  means  of 
measuring  coke  oven  emissions.  These 
limits  are  expressed  in  terms  of  the 
maximum  allowable  seconds  of  visible 
emissions  per  charge  for  the  charging 
system  and  the  maximum  allowable 
percent  of  doors,  lids,  and  offtake 
systems  from  which  visible  emissions 
may  occur  at  any  one  time. 

Correlating  visible  emissions  to  mass 
emission  rates  is  difficult  because  of  the 
fugitive  natiu%  of  the  visible  emissions 
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and  the  possibility  of  multiple  leaks 
from  each  emission  point.  However,  if 
the  time  of  visible  emissions  from  a 
specific  emission  point  is  reduced, 
engineering  judgment  dictates  that  the 
total  emissions  from  that  point  would 
also  be  reduced. 

Compliance  with  visible  emissions 
would  be  determined  visually  by  an 
observer  following  the  procedures 
specified  in  Method  109.  described  in 
detail  later  in  this  preamble.  The  EPA 
has  found  that  this  test  method  yields 
repeatable  results,  thus  making  visible 
emission  limits  enforceable. 

The  EPA  has  already  employed 
visible  emission  limits  in  the  context  of 
coke  oven  batteries.  Under  other  Clean 
Air  Act  authority,  several  States  and 
EPA  have  previously  imposed  visible 
emission  limits  on  charging  operations, 
doors,  lids,  and  offtake  systems  of  coke 
oven  batteries.  A  Section  112  standard 
expressed  in  terms  of  visible  emissions 
limits  thus  would  be  consistent  with  the 
format  of  present  controls. 

The  EPA  did  not  establish  a  visible 
emission  limit  for  collecting  main  leaks 
because  of  the  infrequent  and  sporadic 
nature  of  those  leaks.  The  rate  of 
leakage  and  number  of  leaks  depend 
upon  many  factors,  such  as  the  size  and 
number  of  openings,  the  condition  of  the 
collecting  main,  and  the  frequency  and 
magnitude  of  pressure  excursions  or 
other  process  and  operating  upsets. 
However,  once  a  leak  from  the 
collecting  main  is  detected,  the  leak  can 
be  repaired  with  relative  ease  and 
certainty.  For  these  reasons.  EPA 
selected  a  work  practice  standard 
format  for  this  emission  source. 

In  summary,  mass  sampling  of  these 
emission  sources  is  economically 
impracticable  and  technologically 
infeasible.  For  these  reasons,  the  visible 
emission  parameters  of  seconds  per 
charge  and  percent  leaking  doors,  lids, 
and  offtakes  (PLD.  PLL.  and  PLO. 
respectively]  were  selected  as  the 
formats  for  the  proposed  standards, 
while  a  work  practice  standard  was 
selected  for  the  collecting  main. 

B.  Limits 

To  determine  the  appropriate 
regulatory  response  to  the  public  health 
risk  posed  by  coke  oven  emissions.  EPA 
developed  and  studied  a  series  of 
increasingly  stringent  control  options. 
The  Agency  based  the  options  on 
various  combinations  of  performance 
levels  specified  by  existing  regulations, 
which  span  the  range  of  performance 
levels  that  are  estimated  to  be 
achievable  by  new  or  existing  coke  oven 
batteries. 
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1.  Control  Technology 

The  control  of  fugitive  coke  oven 
emissions  involves  the  coordinated 
combination  of  equipment 
modifications,  woric  practices,  emission 
monitoring,  and  corrective  actions. 
Emission  control  at  coke  plants  has 
improved  significantly  over  the  past  10 
to  15  years  as  the  industry  has 
developed  and  implemented  new  control 
equipment,  improved  operating 
procedures  and  worker  training,  and 
more  diligently  supervised  the  emission 
control  program.  The  improved  controls 
were  implemented  in  response  to 
regulations  promulgated  by  OSHA, 
State  agencies,  and  technology-forcing 
consent  decrees  negotiated  on  a  plant- 
by-plant  basis  by  EPA  and  the  States. 

Most  of  the  technology  developed  by 
industry  has  been  made  publicly 
available  by  specific  companies  through 
publication  in  the  open  literature, 
presentations  at  symposia,  or  direct 
release  of  reports  to  other  members  of 
the  industry.  The  most  prominent 
example  of  technology  development  is 
the  research  and  development  program 
conducted  by  the  Nation's  largest  coke 
and  steel  producer.  USX  Corporation, 
for  the  Nation's  largest  coke  plant 
(Clairton  Works).  The  company  has 
published  the  results  of  its  optimization 
of  charging  emission  control,  and,  to 
fulfill  a  provision  in  a  consent  decree, 
has  provided  other  members  of  the 
industry  with  the  details  of  their 
extensive  research  program  to  improve 
the  sealing  of  coke  oven  doors.  USX  also 
provided  information  on  technology  for 
improved  sealing  of  offtakes.  Similar 
efforts  were  conducted  at  CF&I's  coke 
plant  and  resulted  in  control  techniques 
and  performance  levels  comparable  to 
the  techniques  Implemented  and  control 
levels  achieved  at  the  Clairton  Works.  A 
more  detailed  discussion  of  the 
equipment  and  work  practices  available 
for  emission  control  is  presented  in  the 
Background  Information  Dociunent 
(EPA-450/3-85-028a). 

a.  Wet-Coal  Charging.  The  basic 
control  technique  for  charging  emissions 
includes  equipment  changes  and  specific 
work  practices  and  operating 
procedures  that  are  collectively  termed 
"stage  charging."  Stage  charging  is  a 
systematic  procedure  for  introducing 
pulverized  coal  into  a  coke  oven  so  that 
an  open  passage  at  the  top  of  the  oven  is 
maintained  constantly  for  the  exit  of 
gases  to  the  collecting  main.  This 
procedure  allows  gases  and  other  matter 
that  evolve  during  charging  to  be 
contained  effectively  within  the  oven 
while  they  are  being  drawn  into  the 
collecting  main  by  steam  aspiration  and 
then  exhausted  through  the  regular  gas 


handling  equipment  to  the  by-product 
recovery  plant.  Containment  and 
removal  of  pollutant-laden  gases  occur 
with  minimal  losses  to  the  atmosphere. 

Because  control  is  not  accomplished 
by  purchasing  an  off-the-shelf  control 
device,  battery  top  workers  and  the 
operating  procedures  they  follow 
perform  an  important  role  in  emission 
control.  Detailed  observation  of 
charging  practices  revealed  that 
occasional  lapses  in  work  practices  at 
the  best-controlled  batteries  resulted  in 
higher  emission  levels.  Thus,  to  improve 
and  maintain  the  performance  of  the 
battery  lop  workers,  a  detailed,  written 
procedure,  an  effective  training  program, 
and  coordination  of  the  battery  top 
workers'  activities  are  needed. 

b.  Door  Leaks.  The  major  emission 
control  technique  for  coke  oven  doors  is 
based  on  the  use  of  metal-to-metal  seals 
that  are  termed  self-seahng.  Self-sealing 
doors  invariably  have  some  small 
clearance  between  the  sealing  edge  and 
the  jamb;  when  those  gaps  are  small, 
they  are  plugged  by  condensation  of  the 
tar  in  the  escaping  gas.  Metal  seals  are 
most  effective  when  they  are  new, 
properly  adjusted,  and  used  on 
relatively  clean,  straight  jambs. 
Effective  sealing  can  be  inhibited  by 
several  factors  such  as  distortion  and 
damge  to  jambs,  doors,  sealing  strips, 
and  adjusting  hardware.  Most  of  the 
components  of  the  oven's  door  assembly 
are  tightly  constrained;  consequently, 
when  the  assembly  is  heated,  gross 
distortions  are  prevented.  Thermal 
cycling  under  these  constrained 
conditions  causes  thermal  warping  and 
damage  to  the  metal  components. 
Inspection,  maintenance,  repair  or 
replacement,  blueprinting  (maintaining 
the  seals  to  meet  the  original 
specifications],  and  better  materials  of 
construction  are  the  elements  necessary 
to  overcome  these  causes  of  door  leaks. 
The  basic  door  leak  control  program 
also  includes  cleaning  and  adjustment 
Cleaning  removes  encrustations  that  can 
cause  gaps  between  the  sealing  edge 
and  jamb.  Proper  door  placement  and 
adjustment  of  the  seal  in  place  are  also 
important  aspects  of  effective  door  leak 
control. 

The  control  techniques  for  batteries 
that  use  hand-luting  (approximately  5 
percent  of  the  total  number  of  batteries] 
instead  of  metal  seals  to  seal  doors  also 
include  routine  cleaning  and  inspection, 
door  placement,  and  repair  or 
replacement  of  damaged  parts.  Hand- 
luting  is  the  manual  application  of  a 
mud-like  mixture  around  the  edge  of  a 
door  to  seal  gaps.  The  luting  material 
may  fall  off  or  be  jarred  loose  after  the 
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coal  is  charged;  therefore,  relating  is 
often  necessary. 

c.  Topside  Leaks.  The  control  of 
topside  emissions  from  leaking  lids  and 
offtakes  is  primarily  a  labor-intensive 
effort.  Lids  generally  are  sealed  by 
manually  applying  a  luting  mixture  that 
fills  gaps  where  emissions  can  escape, 
dries  in  place,  and  seals  the  gaps. 
Similarly,  parts  of  the  offtake  systems, 
such  as  the  standpipe  caps,  also  are 
sealed  with  the  luting  material.  The 
luting  material  may  crack  or  be  jarred 
loose  after  drying:  consequently, 
inspecting  for  leaks  and  reluting  when 
nacessary  also  are  important  parts  of 
the  control  technology.  Leaks  rarely 
occur  in  the  collecting  main  and  can 
usually  be  stopped  by  prompt  attention 
to  patching  or  welding  the  source  of  the 
leak.  Improved  emission  control  of  lid 
and  standpipe  cap  leaks  includes 
adequate  manpower  for  inspection, 
luting,  and  relating,  as  necessary.  In 
addition,  the  luting  mixture  must  be 
readily  available,  not  prone  to  excessive 
cracking  when  dried,  and  have  the 
proper  viscosity.  The  proper  viscosity  or 
consistency  is  especially  important  for 
application  to  surfaces  that  are  not  flat 

The  slip-joint  seal  on  the  offtake 
system  has  been  a  troublesome  emission 
point  for  some  batteries.  The  control 
techniques  for  leaks  at  the  slip  joint 
have  included  repair  or  replacement  of 
the  slip  joint,  packing  with  luting 
material,  or  installation  of  improved 
slip-joint  seals.  USX  investigated 
problems  with  slip-joint  seals  on  one 
block  of  batteries  at  the  Clairton  Works 
and  installed  a  new  seal  material  to 
improve  control  and  decrease  leaks. 

2.  Performance  Levels 

Current  performance  levels  required 
by  existing  regulations  vary  across  the 
country  and  often  differ  for  different 
batteries  at  the  same  plant.  Existing 
regulations  (the  baseline)  for  wet-coal 
charging  range  from  11  to  32  seconds  of 
emissions  per  charge.  Existing 
regulations  for  the  other  emission  points 
range  from  4  to  16  percent  leaking  doors 
(PLD).  1  to  5  pecent  leaking  lids  (PLL), 
and  4  to  10  percent  leaking  offtakes 
(PLO). 

The  EPA  has  issued  guidelines  based 
on  reasonably  available  control 
technology  (RACT)  to  provide  guidance 
in  establishing  emission  limits  in 
consent  decrees  and  State  regulations. 
While  RACT  guidance  levels  can  vary 
somewhat,  they  generally  are  defined  as 
an  arithmetic  average  of  25  seconds  per 
charge  (excluding  1  observation  in  20), 
10  to  12  PLD,  10  PLO,  and  5  PLL.  Most 
batteries  currently  are  subject  to 
regulations  that  are  at  least  as  stringent 
as  the  RACT  guidance  and  a  few  are 


subject  to  regulations  slightly  less 
stringent.  Several  new  or  reconstructed 
batteries  are  currently  regulated  by 
lowest  achievable  emission  rate  (LAER) 
limits  that  are  more  stringent  than 
RACT.  These  batteries  are  new  or 
reconstructed,  are  located  in 
nonattainment  areas  for  total  suspended 
particulate  matter  (TSP),  and  must  be 
controlled  to  levels  of  11  seconds  per 
charge.  5  PLD,  4  PLO,  and  1  PLL. 

Based  on  its  examination  of  the 
control  methods  described  above,  EPA 
also  identified  the  performance  levels 
determined  to  be  the  most  stringent 
levels  that  all  batteries  can  achieve  over 
time  by  applying  the  most  effective 
control  technology  available.  The 
approach  EPA  has  used  to  identify  these 
perfonnance  levels  involves 
examination  of  well-defined  control 
technology,  documentation  of  the 
performance  of  the  technology,  the 
general  applicability  of  the  technology, 
and  the  achievability  of  performance 
levels.  The  control  performance  of  the 
different  methods  has  been  documented 
thoroughly  by  USX  and  CF&I  in  terms  of 
technology  and  achievable  levels  of 
control.  Extensive  visible  emission 
measnrements  at  the  Clairton  Works 
and  GF&I  provided  a  large  data  base 
with  which  to  determine  achievable 
control  levels  statistically.  The  data 
base  included  a  wide  variety  of  battery 
types  judged  to  be  generally 
representative  of  existing  batteries. 
Using  a  log  normal  distribution  for 
charing  and  a  Poisson  distribution  for 
the  otiier  emission  points,  the  upper  95 
percent  confidence  level  was 
determined  for  each  emission  point 
based  on  the  visible  emission  data  base. 
The  performance  level  for  charging 
emissions  associated  with  the  95  percent 
confidence  level  is  a  log  average  of  16 
seconds  of  visible  emissions  per  charge 
for  10  observations  and  no  more  than  1 
charge  with  visible  emissions  exceeding 
45  seconds  in  duration.  The  performance 
levels  iat  doors,  lids,  and  offtakes  are  10 
PLD,  3  PLL,  and  6  PLO,  respectively, 
based  on  an  average  of  three  traverses. 

3.  Identified  Options 

From  its  assessment  of  control 
methods  and  current  performance 
leveb,  EPA  identified  options  reflecting 
the  available  increments  of  emissions 
reduction.  Of  those  options,  EPA 
narrowed  its  focus  to  the  three  most 
stringent  The  Administrator  rejected 
options  that  are  less  stringent  than  these 
three  because  the  less  stringent  options 
seemed  unwarranted  in  view  of  the 
strong  evidence  of  carcinogenicity  of 
coke  oven  emissions,  the  potency  of 
coke  oven  emissions,  and  because 
additional  reductions  in  cancer  risk 


could  be  obtained  from  these  three  more 
stringent  options. 

The  three  most  stringent  options  have 
the  following  elements  in  common: 

•  They  would  apply  to  all  new  and 
existing  by-product  coke  oven  batteries 
served  by  a  wet-coal  charging  system. 

•  Visible  emissions  from  the  wet-coal 
charging  system  would  be  limited  to  a 
specified  number  of  seconds  per  charge, 
based  on  the  logarithmic  (log)  average  of 
10  valid  and  consecutive  charges.  No 
more  than  one  charge  within  the  set  of 
10  consecutive  charges  could  exceed  45 
seconds.  Compliance  with  the  45-second 
ceiling  limit  would  be  achieved  when 
the  second  highest  observation  in  the  set 
of  10  charges  is  less  than  or  equal  to  45 
seconds.  (An  equation  is  provided  in  the 
proposed  regulations  for  use  in 
calculating  the  log  average  of  visible 
emissions  observations  for  each 
battery.) 

•  Leaking  coke  oven  doors  would  be 
limited  to  a  specified  percent  of  all  the 
doors  on  operating  ovens  on  each  by- 
product coke  oven  battery.  Doors 
controlled  by  cokeside  sheds  also  would 
be  subject  to  the  same  limit.  The 
defmition  of  "coke  oven  door"  would 
include  the  entire  area  on  the  vertical 
face  of  a  ooke  oven  between  the  bench 
and  the  top  of  the  battery  between  two 
adjacent  buckstays. 

•  "Hie  percent  of  leaking  topside  ports 
would  be  limited  to  a  specified  percent 
of  all  the  topside  ports  on  each  by- 
product coke  oven  battery. 

•  Visible  emissions  from  leaking 
offtake  systems  would  be  limited  to  no 
more  than  a  specified  percent  of  the 
offtake  systems  on  each  battery.  Eadi 
offtake  system  would  include  the 
standpipies,  standpipe  caps, 
goosenecks,  stationary  jumper  pipes, 
and  coimection  flanges  for  each 
assembly  system. 

•  Compliance  with  the  emissicm  limits 
for  doors,  lids,  and  offtake  systems 
would  be  determined  by  the  arithmetic 
average  of  three  visible  emissions 
inspections  conducted  at  least  1  hour 
apart 

•  Any  leaks  that  occur  in  the 
collecting  main  would  have  to  be  sealed 
temporarily  as  soon  as  possible,  but  no 
later  than  4  hours  after  detection.  Repair 
of  the  leak  must  be  completed  within  24 
hours  of  detection.  (Comments  are 
requested  on  the  time  limits  for  leak 
sealing  and  repair.) 

•  Charging  coal  to  the  ovens  would  be 
prohibited  any  time  the  coke  oven  is 
vented  throu^  by-pass  or  bleeder 
stacks  to  the  atmosphere. 

The  three  options  differ  in  the 
percentage  limits  they  place  on  various 
pieces  of  leaking  equipment  and  in  the 


Fedgfal  RegisiT  /  Vol.  52.  No.  7a  /  Thursday.  April  23.  1987  /  Proposed  Roies 


1*5W 


tinie  limit  they  plate  on  cnarguig 
operation  eHiissions.  Accordingly,  they 
also  differ  in  their  estimated  pmUg;«nfi. 
health  impacts,  and  coats. 

a.  Option  1:  Leaking  oven  doocs 
limited  to  10  percent  of  doors  (10  PLD) 
on  operating  ovens,  lealting  lids  limited 
to  3  percent  (3  PLLJ.  leaking  offtakes 
limited  to  10  percent  [10  PLOJ,  and  25 
seconds  per  charge. 

Option  1  would  reduce  estimated  total 
coke  oven  emissions  from  the  720  Mg/yr 
currently  being  released  to  450  Mg/yr. 
However,  more  stringent  controls  are 
now  applicable  to  some  coke  oven 
batteries;  if  those  controls  are  relaxed  in 
the  future,  Option  1  would  permit  those 
batteries  to  relax  the  level  of  control 
they  are  now  achieving.  Since  the  level 
of  control  now  being  achieved  varies 
from  plant  to  plant  and  even  battery  to 
battery,  the  extent  to  which  Option  1 
wowld  permit  emission  increases  would 
also  vary. 

In  the  area  of  health  effects.  Option  1 
would  reduce  respiratory  cancer 
incidence  from  6.9  deaths  per  year  to  4.3 
deaths  per  year  and  the  highest  MLR 
from  3.4  X  10-»tol.8  X  IQ-'prrmded 
otherwise  applicable  controls  are  not 
relaxed. 

Options  I's  control  levels  represent 
the  levels  all  batteries  could  achieve 
using  the  most  effective  available 
technology  to  control  door  and  lid  leaks 
and  more  readily  available  technolc^y 
to  control  offtake  leaks  and  charging 
operabons.  The  estimated  cost  to 
industry  of  implementing  Option  1  is 
$7.0  million  per  year.  The  EPA's 
economic  impact  analysis  shows  no 
significant  effects  on  production  costs, 
coke  imports,  plant  closures,  or  capital 
availability  from  incurring  the  estimated 
cost  of  this  option  on  a  nationwide 
basis. 

b.  Option  Z- 10  KD.  3  PLL,  6  PLO.  and 
16  seconds  per  charge. 

Option  2  would  r^uce  estionated  coke 
oven  emission  levels  to  420  Mg/yr. 
Although  still  more  stringent  controls 
apply  to  a  small  portion  of  existing 
batteries,  if  those  controls  are  relaxed. 
Option  2  would  permit  less  emisston 
increases  than  would  Option  1. 

Implementation  of  Option  2  would 
reduce  the  estimated  incidence  of 
respiratory  cancer  to  4i)  deaths  per 
year,  the  highest  MLR  to  about  1.4  x 
10~*.  and  would  reduce  the  number  of 
individuals  at  risks  greater  than  or  eqa«l 
to  1  X  10"  <  by  270,000  compared  to 
baseline,  if  other  controls  are  not 
relaxed.  The  incremental  incidence 
reduction  achieved  by  Option  2  would 


I  be  0.3  deaths  per  year  with  a  reduction 
of  MLR  of  0.2  X  10"*. 

Option  Z's  control  levels  represents 
the  EKMt  striD^enl  levek  tint  all 
batteries  cottkl  achieve  over  tine  by 
applying  the  most  effective  control 
technology  available,  short  of  partially 
or  GOBipletely  rebuilding  coke  oven 
eqaipaaeiit. 

The  estimated  cost  to  industry  of 
meeting  option  Xa  standards  is  $19.3 
million  per  year.  As  in  the  case  of 
Optton  1.  EPA'a  economic  impact 
analjrsis  indicates  that  no  significant 
effects  on  production  costs,  coke 
iniports,  plant  closures  or  capital 
availability  would  occur  as  a  res&H  of 
costs  that  woold  be  incurred  nationwide 
to  comply  with  Option  2. 
Implementation  of  Option  2  would  be 
expected  to  increase  the  price  of  furnace 
and  foundry  coke  by  about  $Q.25/Mg  (0.2 
percent]  and  $134 /Mg  (a&  percent), 
respectively.  Domestic  furnace  and 
foondry  coke  production  would  decline 
by  about  0.3  and  2.8  percent, 
respectively.  Coke  imports,  in  turn, 
would  increase  by  a  maximum  of  0.5 
percent. 

The  EPA's  analysis  does  suggest  that 
Option  2  would  add  one  more  battery  to 
the  group  of  14  batteries  that  are 
currently  operating  at  marginal  costs 
greater  than  the  price  of  coke.  Whether 
that  battery  would  actually  close, 
however,  cannot  be  predicted  with 
certainty.  Although  uneconomic 
batteries  theoretically  are  candidates  for 
closure,  14  have  continued  to  operate. 
On  die  other  hand,  many  marginal 
batteries  have  been  removed  from 
service  in  recent  years  because  of 
decreased  coke  demand,  increased 
operating  costs,  competition  from 
imported  coke,  and  other  factors. 

c.  Option  3: 5  PLD.  1  PLL  4  PLO.  and 
11  seconds  per  charge. 

Option  3  would  reduce  estimated  coke 
oven  emission  levels  to  100  Mg/yr.  It 
incorporates  controls  as  stringent  as  any 
now  applicable  to  new  or  existing  coke 
ovens:  consequently,  implementation  of 
Option  3  would  prevent  any  further 
increase  in  entission  levels  if  currently 
applicable  standards  are  relaxed. 

Option  3  would  also  reduce  the 
estimated  incidence  of  cancer  caused  by 
coke  oven  emissions  to  0.9  deaths  per 
year,  and  the  MLR  to  3.0  x  10"*. 

Of  the  134  existing  batteries,  14 
already  achieve  the  emission  leveb  that 
Option  3  would  require.  The  remaining 
batteries  would  have  to  be  partially  or 
completely  rebuilt  to  meet  Option  S** 
requiremenls.  For  existmg  batteries  in 


geaeraL  emiasioa  control  becomes  iBore 
difficult  as  the  battery  ages  because  of 
shifting  brick,  distortioa  or  damage  to 
metal  components,  and  other  damage 
caused  by  thermal  cycling  or  routine 
operation.  Conventional  emission 
control  techniques  that  would  enable 
existing  batteries  to  achieve  Optkn  3's 
limits  have  not  been  demonstrated. 
Consequently,  the  only  approach  that 
couki  allow  all  existing  batteries  to  meet 
the  more  stringent  hmits  is  to  rebuild 
partially  or  completely. 

The  coat  of  completely  rebailding  a 
battery  ranges  from  $25  to  $40  milikin. 
and  the  cost  of  a  partial  rebuild  can  be 
anywhere  from  $3  to  $15  million, 
depending  on  what  needs  to  be  rebuilt. 
Batteries  typically  are  rebuilt  for 
reasons  other  than  to  improve  emission 
control.  Several  batteries  currently 
operating  hare  been  scheduled  to  be 
rebuilt  m  the  next  few  years  and  many 
others  may  be  scheduled  for  rebuilding 
in  the  years  ahead.  Should  a  significant 
number  of  batteries  need  rebuilding  as  a 
prerequisite  to  achieving  Option  3 
performance  levels,  the  industry  couki 
face  unplanned  capital  expenditures 
ranging  as  high  as  $500  million  or  even 
much  higher.  In  addition,  each  rebuild 
forced  by  C^>tion  3  would  cause  the  loss 
of  the  remaining  useful  life  of  the  battery 
had  it  continued  to  operate  under  a  less 
stringent  standard. 

Option  3  could  also  result  in 
widespread  closure  of  batteries  and 
plants.  As  noted  above,  14  batteries  are 
already  operating  at  a  deficit  and  would 
almost  certainly  close  in  the  face  of  the 
high  capital  costs  of  partial  or  complete 
rebuilding.  Many  other  batteries  are 
only  marginally  economic  now;  the 
added  costs  of  rebuilding  could  threaten 
their  continued  operation,  as  well  Of 
course,  widespread  closures  would  have 
severe  economic  and  social 
consequences  for  affected  wrorkers  and 
communities, 

VIL  Selected  Optipn  and  Rationale 

The  EPA  is  proposing  Option  2.  to 
hmit  coke  oven  emissions  to  10  PLD,  3 
PLL,  6  PLO,  and  16  seconds  per  charge. 
The  Agency  concluded  that  theae  limits 
amply  protect  public  health  from 
unreasonable  risk  of  increased  mortality 
or  serious  illness  potentially  caused  by 
coke  oven  emissions. 

The  EPA's  conclusion  rests  on  several 
considerations.  As  described  above, 
current  levels  of  coke  oven  emissions 
pose  a  significant  risk  to  the  40  Buflkm 
people  exposed.  Studies  of  coke  oven 
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workers  demonstrate  the  carcinogenic 
effect  of  exposure  to  high  levels  of  coke 
oven  emissions.  However,  the  health 
effects  of  low  exposure  levels  such  as 
those  found  outside  the  workplace  are 
uncertain.  This  uncertainty  stems  not 
only  from  the  unavailability  of  adequate 
data  on  effects  at  low  levels  but  from 
the  near  impossibility  of  precisely 
measuring  coke  oven  emissions.  The 
EPA  estimates  that  the  levels  of  coke 
oven  emissions  to  which  the  public  is 
currently  exposed  cause  an  average  of 
6.9  deaths  from  respiratory  cancer  per 
year  and  that  the  highest  risk  to  the 
most  exposed  individual  is  3.4  X  10~^ 

Beyond  the  issue  of  what  health  risk 
coke  oven  emissions  pose  is  the  issue  of 
whether  that  health  risk  is 
unreasonable.  To  eliminate  all  risks 
posed  by  carcinogenic  emissions,  for 
example,  would  entail  eliminating  all 
such  emissions,  a  requirement  that  few 
industries  could  survive.  Instead,  EPA 
believes  that  the  appropriate  inquiry  is 
to  what  extent  the  risk  posed  by  a 
pollutant  should  be  minimized  so  that 
the  residual  risk  is  reasonable  for 
society  to  accept.  In  this  context  the 
economic  and  social  costs  of  reducing 
risk  to  different  degrees  becomes 
relevant. 

The  EPA's  analysis  indicates  that  the 
controls  required  by  Options  1  and  2  are 
technologically  and  financially  feasible 
for  industry  to  implement.  Option  1, 
which  would  reduce  estimated 
respiratory  cancer  incidence  from  6.9  to 
4.3  deaths/year,  would  entail  the  use  of 
available  control  technology  and  would 
cost  industry  about  $7  million/year. 
Option  2,  which  would  further  reduce 
the  respiratory  cancer  incidence  to  4.0 
deaths/year  and  the  MLR  from  3.4  X 
10~*  to  1.4  X  10"*,  would  require  the 
greatest  reduction  achievable  by  all 
existing  batteries  using  the  best 
adequately  demonstrated  control 
techniques  available  and  would  cost 
industry  approximately  $19.3  million/ 
year. 

However,  both  Option  1  and  Option  2 
require  the  same  level  of  control  for 
-  leaking  doors  and  lids — the  sources 
responsible  for  most  of  the  emissions 
and  population  risks  associated  with 
coke  ovens.  The  incremental  incidence 
reduction  achieved  by  Option  2  would 
be  0.3  deaths  per  year.  Option  2.  while 
imposing  costs  of  $12  million  per  year 
beyond  Option  1.  would  result  in  no 
more  than  one  battery  becoming 
unprofitable.  Table  1  shows  population 
risk  estimates  at  risk  levels  ranging  from 


gr«ater  than  1  X  10"*  to  X  10"'  for  the 
baBeline  and  the  proposed  standard. 

Table  1.— Population  Risk  Estimates 
FOR  Proposed  Standard  • 


Lifetime  risk  level 

Number  of  people  with 
lifetime  risk  level  (for 
combined  emission 

points:  wet-coal 
charging,  door  leaks, 
and  topskle  leaks)  * 

1 

Baseline 

Proposed 
standard 

Greater  than  10"'.... 
Greater  than  lO"'.... 
Greater  than  10"V... 
Greater  Vnan  10"*.... 
Greater  than  lO"*.... 
Greater  than  10"'.... 

510 

23,000 

540.000 

7,800,000 

52,000.000 

88,000,000 

<200 

10.000 

270.000 

4,400,000 

33,000.000 

84,000,000 

•  Risks  were  caknjiated  on  a  plant-by-plant 
t>asis  and  summed.  Thus,  persons  exposed  to 
emissiorw  from  more  than  one  coke  plant 
were  counted  for  each  plant's  impact  There- 
fore, ttie  total  numtjer  of  people  actually  ex- 
posed may  be  overestimated,  while  the  risk 
levels  may  be  underestimated  t)ecause  the 
additive  hsk  impact  of  several  plants  could  not 
tie  analyzed. 

••Popolatkjn  estimates  given  for  each  risk 
level  are  based  on  midrar>ge  emission  esti- 
mates. Population  estirr^tes  are  cumulative. 

Option  3,  on  the  other  hand,  could 
potentially  shut  down  much  of  the 
domestic  coke-making  capacity.  The 
performance  levels  of  the  proposed 
standard  are  the  most  stringent 
performance  levels  that  all  batteries  can 
achieve  consistently  using  demonstrated 
control  technology.  While  new  batteries 
subject  to  LAER  standards  (and  a 
number  of  other  batteries)  are  able  to 
perform  better  over  time  than  the  levels 
of  the  proposed  standard,  the 
achievability  of  performance  levels 
more  stringent  than  the  proposed 
standards  by  all  batteries  has  not  been 
demonstrated.  Because  there  is  no 
method  for  estimating  the  potential  for 
conventional  control  technology  to 
improve  emissions  performance  of  coke 
oven  batteries  to  levels  more  stringent 
than  the  proposed  standard,  the  number 
of  batteries  able  to  achieve  the  LAER- 
based  performance  levels  using 
conventional  control  technology  is 
unknown.  However,  data  indicate  that 
the  percentage  of  non-LAER  batteries 
able  to  achieve  LAER-based 
performance  levels  would  be  small.  An 
alternative  to  merely  applying 
conventional  control  techniques  is  to 
rebuild  batteries  partially  or  completely 
to  improve  their  structural  and 
operational  integrity  and  thus  improve 
fiieir  ability  to  improve  emissions 
performance.  Again,  the  number  of 

batteries  requiring  rebuilding  to  enable 


them  to  meet  the  LAER-based  standard, 
the  extent  of  rebuilding  required  for 
each  battery,  and  the  cost  of  rebuilding 
each  battery  are  unknown.  Because  only 
14  batteries  currently  are  subject  to 
LAER-based  performance  standards, 
approximately  120  batteries  potentially 
could  require  partial  or  complete 
rebuilding  as  a  prerequisite  to  achieving 
the  levels  of  Option  3.  With  rebuilding 
costs  crudely  estimated  to  range  from  $3 
million  to  $40  million  per  battery  total 
costs  for  this  option  could  range 
between  $360  million  and  $5  billion. 
Many  plants,  only  marginally  profitable 
now,  would  likely  find  such  costs 
prohibitive.  Implementation  of  Option  3 
thus  risks  closure  of  many  plants  and 
the  resultant  severe  economic  and  social 
dislocation,  as  well  as  increased 
reliance  on  imported  coke. 

Also  relevant  to  assessing  the  extent 
to  which  risk  should  be  minimized  is  the 
degree  of  protection  from  coke  oven 
emissions  that  is  currently  in  place.  As 
pointed  out  earlier,  some  plants  already 
meet  stringent  coke  oven  emission 
standards  required  under  other  Clean 
Air  Act  authorities.  Those  authorities 
may  lapse  in  the  future,  leaving  the 
standard  set  under  section  112  the  only 
applicable  limit. 

In  other  NESHAP  rulemakings,  EPA 
has  taken  the  position  in  some  cases 
that  the  existence  of  standards  under 
other  authorities  may  obviate  the  need 
to  establish  redundant  standards  under 
section  112.  In  this  instance,  while  some 
coke  oven  batteries  are  subject  to 
control  levels  equivalent  to  or  more 
stringent  than  the  standards  proposed 
under  Option  2.  other  batteries  are  not. 
As  a  result,  EPA  believes  that  standards 
under  section  112  are  necessary  to 
estabhsh  a  baseline  level  of  control  for 
all  batteries,  as  well  as  to  limit  the 
potential  for  relaxation  of  existing 
control  levels.  Due  to  the  poor  economic 
conditions  of  the  iron  and  steel  industry, 
and  the  potential  for  revisions  of 
particulate  matter  emission  limits  under 
either  the  existing  standard  or  a  revised 
standard,  EPA  believes  that,  in  the 
absence  of  a  NESHAP,  there  could  be 
some  relaxation  from  existing  control 
levels.  Establishment  of  a  NESHAP 
would  preclude  or  limit  such 
opportunities.  The  EPA  requests 
comment  on  the  likelihood  that  sources 
or  States  will  seek  such  relaxations. 
The  EPA  has  selected  Option  2  as 
minimizing  public  health  risks  from  coke 
oven  emissions  consistent  with  the 
additional  considerations  discussed  in 
this  notice.  Compared  to  Option  1, 
Option  2  would  be  more  protective  of 
public  health,  while  imposing  higher 
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costs  for  controL  In  addition.  EPA 
believes  it  would  Umit  the  extent  to 
which  batteries  now  subject  to  stringent 
standards  could  ease  up  on  contrc^ 
should  those  standards  be  relaxed.  At 
the  same  time,  it  would  not  impn«p  the 
industry-thr^tening  costs  of  the  third 
option.  The  Agency  does  not  believe 
that  the  incremental  risk  reduction 
afforded  by  Option  3  warrants  the 
potential  costs:  extensive  plant  closures 
and  the  attendant  loss  of  jobs  and 
increased  dependence  on  foreign  coke. 
Because  of  the  industry-threatening 
costs  and  associated  social  and 
economic  impacts  of  Option  3,  EPA 
judges  that  those  controls  would  be 
disproportionate  to  the  incremental 
health  benefits  associated  with  them. 
This  judgment  is  well  within  the  range 
of  discretion  afforded  by  section  112  in 
determining  the  appropriate  regulatory 
response  to  an  apparent  non-threshold 
pollutant  such  as  coke  oven  emissions. 
Accordingly,  EPA  proposes  Option  2  as 
protecting  public  health  with  an  ample 
margin  of  safety. 

Because  the  proposed  standards  may 
require  additional  workers  on  some 
coke  oven  batteries,  EPA  considered  the 
potential  health  impact  of  the  proposed 
standards  on  steelworkers  to  ensure 
that  additional  control  requirements 
would  not  have  an  adverse  affect.  The 
EPA  analysis  of  the  potential  effect  of 
the  proposed  standards  on  steelworker 
health  showed  that  controlling  coke 
oven  emissions  could  reduce  health 
impacts  among  steelworkers  as  well  as 
in  the  general  population.  Nationwide 
steelworker  baseline  coke  oven 
emission  exposure  levels  were 
estimated  by  assuming  that  coke  oven 
battery  workers  are  exposed  to  the 
OSHA  workplace  exposure  standard  of 
150  ug/m'  and  that  employees  in 
integrated  iron  and  steel  mills  are 
exposed  to  coke  oven  emission 
concentrations  predicted  by  the  HEM 
(docket  item  No.  II-B-71^  The  proposed 
standards  are  estimated  to  reduce 
steelworker  respiratory  cancer 
incidence  from  the  baseline  level  of  iJ 
to  2.2  deaths  per  year.  Although  this 
estimate  is  at  least  as  uncertain  as  the 
cancer  incidence  estimates  for  the 
general  population,  it  is  ■  reasonable 
indicator  of  the  potential  effect  of  these 
controls. 

VIII.  Monitoring  Reqidremeats 

The  primary  objective  of  monitoring  is 
to  provide  the  operator  with  operating 
data  necessary  for  effective  emissions 
controL  In  selecting  monitoring 
requirements  applicable  to  by-product 
coke  oven  batteries,  the  Administrator 
considered  requiring  the  installation  and 
operation  of  (1)  a  monitoring  device  to 


record  the  sequence  aua  uiiraiion  of 
charging  periods  for  each  topside  port 
on  each  battery  and  (2)  a  continuous 
monitor  to  record  the  flow  rate  of  tike 
steam  supply  line  to  the  battery. 
Mowever,  these  alternatives  were 
rejected  for  several  reasons.  First,  use  of 
these  monitors  would  not  significantly 
aid  in  determining  compbance  with 
visible  nnitston  limitations. 
Furthermore,  monitoring  devices  for  this 
type  of  fugitive  emissions  do  not  exist 

Information  submitted  by  indostry 
sources  indicates  that  the  employment 
of  "smoke  readers"  (visible  emission 
observers)  would  be  more  reasonable 
than  monitoring  devices.  Most  plants 
currently  have  visible  emission 
observers.  For  a  few  plants,  an 
estimated  cost  of  $48,0(X)  per  year  may 
be  incurred  to  add  or  increase  the 
monitoring  of  visible  emissions; 
however,  this  cost  has  been  included  in 
the  estimated  cost  to  meet  the  proposed 
standard.  Also,  this  cost  may  be  reduced 
substantially  if  one  observer  is  used  for 
two  or  more  batteries.  Many  by-product 
coke  plants  have  already  instituted  this 
practice  to  achieve  compliance  with  SIP 
and  consent  decrees.  Because  the 
proposed  emission  limits  are  stated  in 
terms  of  visible  emissions,  the  visible 
emissions  observations  recorded  by  the 
observers  provide  information  needed 
by  the  operator  to  control  leaks  and 
provide  enforcement  personnel  with  a 
means  by  which  the  operation  and 
maintenance  of  the  facility  could  be 
monitored.  Therefore,  this  alternative  to 
monitoring  devices  or  contimioas 
monitoring  systems  was  selected  by  the 
Administrator. 

The  proposed  regulation  would 
require  the  observer  to  monitor  visible 
emission  observations  from  each 
emission  point  on  the  battery  using  the 
procedures  described  in  the  proposed 
Method  109.  The  proposed  regulation 
would  require  the  observer  to  monitor 
visible  emissions  from  the  wet-coal 
charging  system  for  each  battery  for  five 
consecutive  valid  charges  per  day.  To 
determine  consecutive  charges,  all 
charges  would  be  counted  except  those 
charges  that  occurred  when  the 
observer's  view  was  obscured  by 
emissions  generated  by  other 
operations.  The  observer  would  also  be 
required  to  conduct  at  least  one 
complete  visible  emission  inspection 
(run)  of  all  coke  oven  doors,  hdm,  and 
offtake  systems  on  each  battery  per  day. 
The  inspections  would  have  to  be 
conducted  7  days  per  week  (or  for  every 
day  of  operation).  The  data  recorded  by 
the  observer  would  provide  the  basis  for 
the  initial  sources  report,  quarterly 


reports  of  excess  emissions,  and 
monitoring  records. 

IX.  Test  Itfethod 

A  new  Method  100,  "Determination  of 
Visible  Emissions  from  Coke  Oven  By* 
Product  Batteries,"  has  been  developed. 
The  proposed  method  would  establish  a 
procedure  for  determining  the  duration 
of  visible  emissions  that  occur  during 
the  wet-coal  charging  process.  It  also 
would  establish  procedures  for 
determining  topside  leaks  and  for 
counting  coke  oven  door  leaks.  The 
proposed  method  also  would  establish 
procedures  for  measuring  visible 
emissions  from  the  coke  oven  doors 
located  under  cokeside  sheds. 

Visible  emissions  may  occur  from  the 
wet-coal  charging  system,  the  two  main 
coke  oven  doors  on  each  end  of  the 
oven,  the  small  chuck  door  on  the 
pusher  side  of  the  oven,  the  three  to  Ave 
topside  ports,  the  collecting  main,  and 
the  one  or  two  offtake  systems  that 
connect  the  oven  to  the  collecting  main. 
The  proposed  method  would  require  an 
observer  to  record  the  length  of  time 
that  visible  emissions  occur  from  the 
charging  of  an  oven.  These  emissions 
may  be  continuous  or  intermittent  but 
only  the  time  during  which  visible 
emissions  are  sighted  is  totaled. 

The  procedures  described  in  the 
method  would  require  the  observer  to 
walk  the  topside  center  line  of  the 
battery  and  count  the  number  of  lids 
and  offtake  systems  from  which  any 
visible  emissions  are  observed.  To  count 
leaks  in  the  collecting  main  the  observer 
is  required  to  walk  along  the  topside 
edge  closest  to  the  main,  or  along  the 
catwalk  above  the  main.  The  method 
would  require  the  observer  to  count 
coke  oven  doors  on  operating  ovens  as 
the  observer  traverses  the  battery  at 
ground  level  as  close  to  the  battery  as 
safety  and  visibility  conditions  permit 
All  leaks  (except  steam)  from  operating 
ovens  are  counted,  regardless  of  size  or 
duration.  These  emissions  are  generally 
in  the  form  of  yellow-brown  smoke. 
Although  some  of  the  luting  produces  a 
white,  condensed  water  plume  as  it 
dries,  this  is  not  counted  as  a  leak.  The 
percent  leaking  is  then  calculated  by 
dividing  the  number  of  leaking  doors, 
lids,  or  offtakes  by  the  total  number  of 
each  observed  on  the  battery. 

X.  Reporting  and  Recordkeeping 

Requirements 

The  owners  and  operators  subject  to 
the  proposed  standard  would  also  be 
subject  to  the  requirements  specined  by 
the  General  Provisions  of  40  CFR  Part 
61.  The  General  Provisions  require 
affected  sources  to  notify  EPA  of 
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construction,  modifications,  and 
startups  so  that  the  Agency  can  keep 
abreast  of  sources  subject  to  the 
national  emission  standard.  The  General 
Provisions  also  require  the  submission 
of  an  initial  source  report  that  includes 
sufficient  information  for  EPA  to 
determine  that  each  source  has  initially 
achieved  compliance  with  the  standard. 
In  addition,  the  proposed  standard 
requires  that  this  report  also  include  the 
results  of  an  emission  test  and 
supporting  calculations  used  to 
demonstrate  compliance  for  each 
battery. 

The  proposed  standard  also  would 
require  the  submission  of  quarterly 
reports  summarizing  the  monitoring 
data.  If  no  excess  emissions  have 
occurred,  the  report  would  include  the 
following  data  for  each  quarterly  period; 
(1)  Each  2-day  log  average  of  visible 
emissions  from  the  wet-coal  charging 
system  and  the  second  highest 
observation  in  each  set  of  10  charges; 
and  (2)  the  percent  of  leaking  coke  oven 
doors,  hds,  and  o^take  systems,  as 
averaged  daily  for  three  consecutive 
runs  (i.e.,  one  run  daily  for  3  consecutive 
days).  If  the  emission  standards  were 
exceeded  during  the  quarter,  the  owner 
or  operator  would  report  the  following 
additional  information:  (1)  The  period 
when  the  exceedances  occurred,  the 
emission  point  where  the  exceedances 
occurred,  the  equipment  causing  the 
exceedances,  and  a  description  of  the 
nature  or  cause  of  the  exceedances;  (2) 
the  seconds  of  visible  emissions  for  each 
charge  observed  or  the  PLD,  PLL,  or  PLO 
observed  during  each  run;  and  (3]  the 
work  practices  or  procedures  that  were 
taken  to  remedy  the  exceedances  and 
the  procedures  that  would  be  taken  to 
prevent  their  recurrence  from  that 
emission  point.  The  additional 
information  would  be  required  only  if 
the  emission  standards  were  exceeded 
during  a  quarterly  reporting  period. 
These  reports  would  serve  to  alert  the 
EPA  that  the  emissions  control 
equipment  and  operating  procedures 
used  to  comply  with  the  standards  may 
not  be  implemented  or  maintained. 

The  proposed  standard  also  would 
require  the  maintenance  of  records  of  all 
visible  emissions  observations  and  all 
supporting  calculations.  These 
monitoring  records  must  be  maintained 
at  the  source  for  at  least  2  years.  These 
records  would  provide  EPA  or  other 
enforcement  personnel  with  sufficient 
information  to  determine  whether  the 
emission  control  equipment,  woric 
practices,  and  operating  procedures 
used  to  comply  with  the  standard  are 
being  implemented  and  maintained 
properly. 


Three  alternatives  of  increasing 
stringency  were  considered  by  EPA  in 
selecting  the  proposed  reporting  and 
recordkeeping  requirements.  TTie  first 
alternative  would  require  only  the 
reports  specified  by  the  General 
Provisions  and  the  maintenance  of 
monitoring  records  at  the  plant  site  for  2 
years.  The  second  alternative 
considered  would  require  quarterly 
reports  of  monitoring  results.  togeUier 
with  supporting  calculations,  if  any 
excess  emissions  occurred  during  the 
quarter  (in  addition  to  the  reports 
required  by  the  General  Provisions  and 
the  maintenance  of  monitoring  records). 
The  third  alternative  would  require  the 
monthly  reporting  of  all  monitoring 
results  and  all  supporting  calculations, 
in  addition  to  the  reports  required  by  the 
General  Provisions,  and  the 
maintenance  of  monitoring  records  at 
the  plant  site. 

At  by-product  coke  plants,  comphance 
generally  is  assessed  by  enforcement 
personnel  through  periodic  onsite 
inspections  and  the  review  of  plant 
records.  However,  spot  inspections  and 
plant  records  alone  will  not  reveal 
whether  the  proposed  equipment  and 
work  practices  are  implemented 
continuously.  Reports  of  occurrences  of 
excess  emissions  and  information 
regarding  the  specific  work  practices  or 
procedures  being  implemented  for  the 
applicable  battery  at  the  time  of  the 
excess  emissions,  are  necessary  for 
enforcement  personnel  to  assess  fully 
the  comphance  status  of  the  affected 
source.  A  pattern  of  reports  indicating 
excess  emissions  would  serve  to  alert 
enforcement  personnel  of  a  possible 
operating  problem  requiring  an  onsite 
inspection. 

Because  the  first  alternative  would 
not  provide  sufficient  information  to 
assess  the  compliance  status  of  the 
batteries  following  the  initial 
compliance  test  and  the  third  alternative 
would  create  a  resource  burden  for  the 
industry,  the  second  alternative  was 
selected  as  the  basis  of  the  proposed 
reporting  and  recordkeeping 
requirements.  This  approach  would 
provide  EPA  with  sufRcient  information 
to  keep  abreast  of  batteries  that  become 
subject  to  the  standard,  to  determine  the 
initial  compliance  status  of  each  battery, 
and  to  assess  subsequent  compliance  or 
possible  operating  problems  at  the 
battery  site. 

XI.  Environmental  Impact 

Because  compliance  with  the 
proposed  coke  oven  emission 
regulations  would  be  achieved  through 
the  containment  of  emissions  in  the 
oven  rather  than  through  the  collection 
and  removal  of  emissions  by  a  pollution 


control  device,  the  current  level  of  water 
effluent  discharges,  solid  waste,  energy 
use,  and  noise  would  be  unchanged.  The 
reduction  in  nationwide  BSO  emissions 
that  would  result  from  implementation 
of  the  proposed  regulation  would  be 
achieved  with  no  adverse  effects  on  the 
environment. 

XII.  Paperwork  Reduction  Act 

The  information  collection  provisions 
associated  with  this  proposed  rule  (40 
CFR  6\J06,  61.07,  61.09,  61.10,  61.12.  61.84. 
and  61.85)  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  Comments  on  these  requirements 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  726  Jackson  Place  NW., 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA",  as 
well  as  to  EPA.  The  final  rule  will 
respond  to  any  0MB  or  public  ^ 

comments  on  the  information  collection 
requirements. 

An  analysis  of  the  burden  associated 
with  the  proposed  reporting  and 
recordkeeping  requirements  has  been 
made.  During  the  first  3  years  of  this 
regulation,  the  average  annual  burden  of 
the  reporting  and  recordkeeping 
requirements  for  the  43  plants  would  be 
about  86  person-years.  This  estimated 
labor-hour  burden  includes  the  use  of  an 
observer  to  monitor  and  record  visible 
emissions  data  on  a  daily  basis.  This 
burden  already  is  incurred  at  a  majority 
of  existing  plants  as  a  result  of  State 
regulations  and  consent  decree 
requirements.  At  these  plants,  visible 
emission  observations  are  made  and 
recorded  routinely.  To  avoid  duplication 
of  effort,  owners  or  operators  of 
batteries  subject  to  similar  or  more 
stringent  monitoring  and  recordkeeping 
requirements  may  submit  this 
information  to  EPA.  For  these  reasons, 
not  all  of  the  estimated  labor-hour 
burden  is  attributed  directly  to  the 
proposed  standard.  Because  visible 
emissions  monitoring  is  such  a  critical 
part  of  coke  oven  emission  control 
technology,  the  cost  of  a  visible 
emissions  observer  also  is  included  in 
the  estimated  total  annualized  cost  for 
the  proposed  standard. 

Xm.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  (5  U.S.C.  601  et  seq.)  requires 
EPA  to  consider  the  potential  impacts  of 
proposed  regulations  on  small  "entities." 
If  a  preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  adverse  ecoomic  impact  on  a 
substantial  number  (i.e.,  20  percent  or 
more)  of  small  entities,  then  a  regulatory 
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flexibility  analysis  must  De  prepared. 
For  this  industry,  the  Small  Business 
Administration  defines  a  small  entity  as 
a  firm  that  employs  less  than  1,000 
workers.  Six  firms,  out  of  a  total  of  23 
existing  firms,  that  would  be  considered 
small  entities  under  this  definition  were 
identified. 

Present  RFA  guidelines  indicate  that 
an  economic  impact  should  be 
considered  significantly  adverse  if  it 
meets  one  of  the  following  criteria:  (1) 
Annual  compliance  costs  increase 
production  costs  by  more  than  5  percent; 
(2)  compliance  costs  as  a  percentage  of 
sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as  a 
percentage  of  sales  for  large  entities;  (3) 
capital  costs  of  compliance  represent  a 
"significant"  portion  of  capital  available 
to  small  entities,  considering  internal 
cash  flow  plus  external  financial 
capabilities;  and  (4)  regulatory 
requirements  are  likely  to  result  in 
closures  of  small  entities.  One  firm  that 
may  be  impacted  significantly  under  the 
second  criterion  has  been  identified. 
Because  only  one  plant  (less  than  the  20 
percent  guideline  for  "substantial 
number")  may  be  impacted  significanUy. 
a  full  regulatory  flexibility  analysis  is 
not  required.  The  preliminary  regulatory 
flexibility  analysis  is  described  further 
in  Chapter  9  of  the  BID.  -...^^ 

XIV.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standard  for  wet-coal  charged  by- 
product coke  oven  batteries,  in 
accordance  with  sections  112(b)(1)(B) 
and  307(d)(5)  of  the  CAA.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  ADDRESSES  section  of  this  preamble 
and  should  refer  to  Docket  Number  A- 
79-15. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington,  DC  (see 
ADDRESSES  Section  of  this  preamble). 

XV.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 


parties  to  identify  and  locate  documents 
so  that  they  can  participate  effectively 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials  (section  307(d)(7)(A))). 

XVI.  Miscellaneous 

As  prescribed  by  section  112  of  the 
Clean  Air  Act,  as  amended, 
establishment  of  national  emission 
standards  for  coke  oven  emissions  from 
wet-coal  charged  by-product  coke  oven 
batteries  was  preceded  by  the 
Administrator's  listing  of  coke  oven 
emissions  (49  FR  36560,  September  18, 
1984). 

This  regulation  will  be  reviewed  5 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  the  need  for 
integration  with  other  programs,  the 
existence  of  alternative  methods, 
enforceablity.  improvements  in  emission 
control  technology  and  health  data,  and 
reporting  requirements.  The  reporting 
requirements  in  this  regulation  will  be 
reviewed  as  required  under  EPA  subset 
policy  for  reporting  requirements  in 
regulations. 

In  accordance  with  section  117  of  the 
Act.  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  In  addition, 
numerous  meetings  were  held  with 
industry  representatives  and  trade 
associations  during  development  of  the 
proposed  standards.  The  Administrator 
will  welcome  comments  on  all  aspects 
of  the  proposed  regulation,  including 
economic  and  technological  issues,  and 
on  the  proposed  test  method. 

Comments  are  specifically  invited  on 
three  aspects  of  the  proposed  standards: 
(1)  Whether  a  more  or  less  stringent 
level  of  control  should  be  selected  as  the 
basis  of  the  standards,  considering  the 
technological  uncertainties  and 
economic  conseqences  (including  the 
cost  estimates,  extent  of  rebuilding,  and 
overall  economic  impact  described  for 
the  LAER-based  control  option);  (2)  the 
selection  of  wet-coal  charged  coke  oven 
batteries  as  the  source  category  for 
regulation;  and  (3)  the  reasonableness  of 
the  proposed  time  limits  allowed  for  the 
temporary  sealing  and  permanent  repair 
of  collecting  main  leaks.  Any  comments 
submitted  to  the  Administrator  on  these 
issues  should  contain  specific 
information  and  data  pertinent  to  an 
evaluation  of  the  magnitude  and 
severity  of  their  impacts  and  suggested 
alternatives  courses  of  action  that  could 
avoid  these  impacts. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 


"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  would  result  in  none  of  the 
adverse  economic  impacts  set  forth  in 
Section  1  of  the  Executive  Order  as 
grounds  for  finding  a  regulation  to  be 
major.  The  industry-wide  annualized 
costs  in  the  fifth  year  after  the  standards 
would  go  into  effect  would  be  $19.3 
million,  less  than  the  $100  million 
established  as  the  first  criterion  for  a 
major  regulation  in  the  Order.  The 
estimated  price  increases  for  furnace 
and  foundry  coke  (0.2  percent  and  0.8 
percent,  respectively)  would  not  be 
considered  "major  increases  in  costs  or 
prices"  specified  as  the  second  criterion 
in  the  Order.  The  economic  analysis  of 
the  proposed  standards'  effect  on  the 
industry  did  not  indicate  any  significant 
adverse  effects  on  competition, 
investment,  productivity,  employment, 
irmovation.  or  the  abihty  of  U.S.  firms  to 
compete  with  foreign  firms  (the  third 
criterion  of  the  Order). 

This  regulation  was  submitted  to 
0MB  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA  and  any  EPA 
responses  to  those  comments  will  be 
included  in  Docket  Number  A-79-15. 
This  docket  is  available  for  public 
inspection  at  EPA's  Central  Docket 
Section,  which  is  listed  in  the  Addresses 
section  of  this  preamble. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
number  of  small  entities  affected  is  not 
substantial. 

List  of  SubjecU  in  40  CFR  Part  61 

Asbestos,  Benzene,  Beryllium,  Blast 
furnaces  and  steel  mills.  Hazardous 
substances.  Incorporation  by  reference. 
Inorganic  arsenic  Intergovernmental 
relations,  Radionuclides.  Mercury, 
Reporting  and  recordkeeping 
requirements.  Vinyl  chloride. 

Dated:  April  17, 1987. 
Lee  M.  Thomas, 

Administrator. 

It  is  proposed  that  Part  61  of  Chapter 
I.  Title  40  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  a 
new  Subpart  G  and  a  new  Method  109  to 
Appendix  B,  as  follows: 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sees.  101. 112, 114. 116,  301  of 
the  Clean  Air  Act  as  amended  42  U.S.C.  7401. 
7412.  7414.  7416,  7601. 
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2.  The  laoie  oi  v^ontenu  is  amended 
by  adding  Subpart  C  to  read  as  follows: 

Subpart  G— National  Emiaaion  Standania 
for  Coke  Oven  Emiaaiona  from  By-Product 
Coke  Oven  Charging,  Door  Leaks,  and 
Topside  Leaks  on  Wet-Coal  Charged 
Batteries 

Sec. 

61.80  Applicability. 

61.81  Definitions. 

61.82  Emission  and  work  practice 
standards. 

61.83  Compliance  provisions. 

61.84  Emission  test  and  procedures. 
6135    Emission  monitoring. 

61.86    Recordkeeping  and  reporting 
requirements. 

3.  Part  61  is  amended  by  adding 
Subpart  G  to  read  as  follows: 

Subpart  G — National  Emission 
Startdards  for  Coke  Oven  Emissions 
from  By-Product  Coke  Oven  Charging, 
Door  Leaks,  and  Topside  Leaics  on 
Wet-Coal  Charged  Batteries 

§61.80    AppHcaWnty. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  each  new  or  existing  by- 
product coke  oven  battery  using  a  wet- 
coal  charging  system. 

§61J1    Definitiona. 

Terms  used  in  this  subpart  are  defined 
in  the  Act  in  Subpart  A  of  this  part,  or 
in  this  section  as  follows: 

"Bench"  means  the  platform  structure 
in  front  of  the  oven  doors  that  supports 
the  door  machines  and  hot  coke  guide. 

"Bypass/bleeder  stack"  means  a 
stack  or  duct  used  to  relieve  excess 
pressure  from  the  collecting  main  during 
emergency  conditions. 

"By-product  coke  oven  battery" 
means  a  facility  consisting  of  a  group  of 
slot-type  ovens  connected  in  series  by 
common  walls  served  by  an  integral 
heating  system,  including  any  oven  or 
group  of  ovens  that  may  be  heated  by  a 
separate  heating  system  structurally 
joined  to  the  series  of  ovens  as  an 
addition  or  increase  in  capacity  and 
operated  or  designated  as  part  of  the 
original  series  of  ovens,  where  coal 
undergoes  destructive  distillation  to 
produce  coke  and  where  volatile 
components  of  the  coal  are  recovered. 

"Charge"  or  "charging  period"  means 
the  period  of  time  that  commences  when 
coal  begins  to  flow  into  an  oven  through 
a  topside  port  and  ends  when  the  last 
oven  lid  is  replaced. 

"Coke  oven  door"  means  each  end 
enclosure  on  the  pusher  side  and  the 
coking  side  of  an  oven.  The  chuck,  or 
leveler-bar,  door  is  considered  part  of 
the  pusher  side  door.  A  coke  oven  door 
includes  the  entire  area  on  the  vertical 
face  of  a  coke  oven  between  the  bench 


and  the  top  of  the  battery  between  two 
adjacent  buck  stays. 

"Coke  side"  means  the  side  of  a 
battery  from  which  the  coke  is 
discharged  from  ovens  at  the  end  of  the 
coking  cycle. 

"Collecting  main"  means  any 
apparatus  that  is  coimected  to  one  or 
more  offtake  systems  and  that  provides 
a  passage  for  conveying  gases  from  the 
by-product  coke  oven  battery  to  a  duct 
connecting  the  collecting  main  with  the 
fary-product  recovery  system. 

"Collecting  main  repair"  means  any 
measure  to  stop  a  collecting  main  leak 
cm  a  long-term  basis.  A  repair  measure 
in  general  is  intended  to  restore  the 
integrity  of  the  collecting  main  by 
returning  the  main  to  a  state 
approximating  its  design  specifications 
or  its  condition  before  the  leak  occurred. 
A  repair  measure  may  include,  but  is  not 
limited  to,  replacing  collecting  main 
pipes  or  welding  the  source  of  the  leak. 

"Consecutive  charges"  means  charges 
observed  successively,  excluding  any 
charge  during  which  the  observer's  view 
of  the  charging  system  or  topside  ports 
is  obscured  by  emissions  from  other 
operations. 

"Damper-off  means  to  close  off  the 
gas  passage  between  the  gooseneck  and 
die  coke  oven  battery  collecting  main. 
"Decarbonization  period"  means  the 
period  of  time  for  combusting  oven 
carbon  that  commences  when  the  oven 
lids  are  removed  or  standpipe  caps  of  an 
oven  are  opened,  and  ends  with  the 
initiation  of  the  next  charging  period  for 
that  oven. 

"Log  average"  means  logarithmic 
average  as  calculated  in  i  61.84(a)(1). 

"Offtake  system"  means  any 
bidividual  oven  apparatus  that  provides 
a  passage  for  gases  from  an  oven  to  a 
coke  oven  battery  collecting  main.  The 
offtake  system  includes  the  standpipe 
and  standpipe  caps,  goosenecks, 
stationary  jumper  pipes,  and  standpipe 
and  gooseneck  connections. 

"Operating  oven"  means  any  oven  not 
out  of  operation  for  rebuild  or 
maintenance  work  extensive  enough  to 
tequire  the  oven  to  be  skipped  in  the 
charging  sequence. 

"Oven"  means  any  slot-type  chamber 
in  which  coal  undergoes  destructive 
distillation  to  produce  coke. 

"Preheated  coal"  means  coal  charged 
at  a  temperature  equal  to  or  greater  than 
147'  C  (297*  F). 

"Push  side"  means  the  side  of  the 
battery  from  which  the  coke  is  pushed 
from  ovens  at  the  end  of  the  coking 
cycle. 

"Run"  means  the  observation  of 
visible  emissions  from  topside  ports, 
offtake  systems,  or  coke  oven  doors  in 
accordance  with  the  procedures  set 


forth  in  Method  109  of  40  CFR  Part  61. 
Appendix  B. 

"Standpipe  cap"  means  an  apparatus 
used  to  cover  the  opening  in  the 
gooseneck  of  an  offtake  system. 

"Temporary  seal"  means  any 
measare,  including,  but  not  limited  to, 
application  of  luting  or  packing  material, 
to  stop  a  collecting  main  leak  until  the 
leak  is  repaired. 

'Topside  port"  means  any  opening  in 
the  tc^iside  of  an  oven  through  which 
coal  is  charged  into  the  oven. 

"Wet  coal"  means  coal  that  is  charged 
at  a  temperature  less  than  147*  C  (297* 

F). 

"Wet-coal  charging  system"  means  an 
apparatus  used  to  charge  coal  to  a  coke 
oven  (e.g.,  a  larry  car). 

§  6182    Emisak>n  and  work  practica 
standards. 

(a)  No  owner  or  operator  shall 
discharge  to  the  atmosphere  from  any 
wet-ooal  charged  by-product  coke  oven 
battery  visible  emissions  that  exceed 
the  following  limits: 

(1)  Visible  emissions  from  the 
charging  system  of  more  than: 

(i)  16  seconds  per  charge,  computed  as 
the  log  average  of  the  duration  of  visible 
emissions  during  10  charges  as 
determined  pursuant  to  §  61.84(a)(1)  or 
S  61.84(b)(1);  and 

(ii)  45  seconds  per  charge  for  the 
duration  of  visible  emissions  during 
more  than  one  of  the  10  charges  as 
determined  pursuant  to  S  61.84(a)(1)  or 
5  61.84(b)(1). 

(2)  Visible  emissions  from  more  than 
10  percent  of  the  observed  coke  oven 
doors  on  operating  coke  ovens  as 
determined  pursuant  to  S  61.84(a)(2)  or 
S  61.84(b)(2). 

(3)  Visible  emissions  from  more  than  3 
percent  of  the  topside  ports  on  the 
operating  coke  ovens  as  determined 
pursuant  to  S  61.84(a)(2)  or  S  61.84(b)(2). 

(4)  Visible  emissions  from  more  than  6 
percent  of  the  offtake  systems  on  the 
operating  coke  ovens  as  determined 
pursuant  to  S  61.84(a)(2)  or  i  61.84(b)(2). 

(b)  The  owner  or  operator  shall 
temporarily  seal  any  leak  in  the 
collecting  main  as  soon  as  possible  after 
detection,  but  no  later  than  4  hours  after 
detection  of  the  leak.  The  owner  or 
operator  shall  perform  a  collecting  main 
repair  within  24  hours  of  the  first 
detection  of  the  leak. 

(c)  No  owner  or  operator  shall  charge 
an  oven  at  any  time  when  venting  coke 
oven  gas  through  bypass  or  bleeder 
stacks  to  the  atmosphere. 

§  61.83    CompOanca  proviaiona. 

(a)  The  owner  or  operator  shall 
conduct  an  emission  test  under  S  61.13 
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and  at  any  other  time  prescribed  by  the 
Administrator  in  accordance  with  the 
procedures  in  §  61.84. 

(b)  The  owner  or  operator  shall 
perform  the  self-monitoring  required 
under  §  61.85. 

(c)  The  owner  or  operator  shall: 

(1)  Provide  to  the  Administrator  upon 
request  a  record  of  collecting  main  leaks 
and  repairs  as  recorded  under  S  61.85(b). 

(2)  Provide  to  the  Administrator  upon 
request  a  record  of  venting  of  coke  oven 
gas  through  bypass  or  bleeder  stacks 
and  whether  charging  occurred  during 
the  venting  period  as  recorded  under 

S  61.85(c). 

§  6 1 .84    Emission  test  and  procedures, 
(a)  Compliance  with  the  emission 


standards  under  §  61.82(a)  pursuant  to  a 
test  conducted  under  S  61.83(a),  or 
pursuant  to  a  test  conducted  by  the 
Administrator  is  determined  as  follows: 

(1)  For  the  standards  under 
S  61.82(a)(1).  an  observer  shall  observe 
and  record  the  duration  of  visible 
emissions  per  charging  period  for  10 
consecutive  charges  in  accordance  with 
Method  109.  If  the  observer  is  unable  to 
observe  and  record  a  full  set  of  10 
consecutive  charges  on  one  day,  then 
the  observer  must  complete  the  set  of  10 
observations  on  the  next  calendar  day. 
Compute  the  log  average  of  the  duration 
of  visible  emissions  from  the  set  of  10 
charges  by  the  following  equation. 


log  average  «  ey-1 


where: 


e  -  2.72 


^  In  (X^  ^^  1)  ♦  In  (Xg  ^^  1)  •►  .  .  .  In  (X^^  +  1) 


10 


In  »  natural  logarithm 

X^  ,  seconds  of  visible  emissions  during  the  1th  charge. 


(2)  For  the  standards  under  S  61.82 
(a)(2),  (a)(3).  (a)(4).  an  observer  shaU 
observe  and  record  visible  emissions 
occurring  at  doors  (including  doors 
controlled  by  a  cokeside  shed),  topside 
ports,  and  o^take  systems  in 
accordance  with  Method  109.  To 
determine  the  percent  leaking  doors, 
topside  ports,  and  offtake  systems,  the 
arithmetic  average  of  three  runs  shall  be 
used.  Each  of  the  three  runs  shall  be 
conducted  on  the  same  calendar  day  in 
accordance  with  Method  109  with  no 
less  than  1  hour  between  each  run.  Up  to 
three  ovens  that  are  dampered-off  from 
the  collecting  main  for  decarbonization 
shall  be  excluded  from  the  count  in 
determining  visible  emissions  from 
topside  ports  and  offtake  systems.  If 
more  than  three  ovens  are  dampered-off, 
only  the  three  most  recently  dampered- 
off  shall  be  excluded. 

(b)  Compliance  with  the  emission 
standards  under  S  61.82(a)  pursuant  to 
monitoring  data  generated  under  S  61.85 
is  determined  based  on  the  following: 

(1)  For  charging,  the  duration  of  the 


second  longest  visible  emission 
observation  for  the  10  charges  recorded 
under  S  61.85(a)(1)  and  the  log  average 
of  the  duration  of  visible  emissions 
observed  for  the  10  charges. 

(2)  For  doors,  topside  ports,  and 
offtakes,  the  3-day  rolling  arithmetic 
averages  recorded  under  {  61.85(a)(2). 

(c)  Compliance  with  the  work  practice 
standards  under  {  61.82(b)  shall  be 
determined  based  on  an  inspection 
conducted  by  the  Administrator 
pursuant  to  section  7  of  Method  109  or 
based  on  the  information  provided  to 
the  Administrator  pursuant  to  S  61.83(c). 

S  61.9S    Emission  monitoiins. 

(a)  Using  the  procedures  in  Method 
109,  the  owner  or  operator  shall  monitor 
visible  emissions  every  day  of  operation 
as  follows: 

(1)  For  the  charging  system  during 
charges,  the  owner  or  operator  shall 
observe  and  record  daily  the  duration  of 
visible  emissions  for  five  consecutive 
char^ges.  Every  2  days  of  operation,  the 
owner  or  operator  shall  compute  the  log 
average  of  the  duration  of  visible 


emissions  for  10  observations  using  the 
5  observations  of  that  day  and  the  5 
observations  the  previous  day  and  using 
the  equation  in  S  61.84(a)(1).  The  owner 
or  operator  shall  record  the  duration  of 
visible  emissions  for  the  second  highest 
observation  of  the  2-day  set  of  10 
observations. 

(2)  For  coke  oven  doors,  topside  ports, 
and  offtake  systems,  the  owner  or 
operator  shall  conduct  one  run  for  each 
by-product  coke  oven  battery  and 
record  the  percent  leaking  coke  oven 
doors,  topside  ports,  and  offtake 
systems.  Following  each  daily  run,  the 
owner  or  operator  shall  compute  and 
record  the  3-day  rolling  arithmetic 
averages  of  percent  leaking  doors, 
topside  ports,  and  offtake  systems  for 
the  three  most  recent  daily  runs. 

(b)  Using  the  procedures  in  Method 
109,  the  owner  or  operator  shall  inspect 
collecting  mains  for  visible  emissions  at 
least  once  each  day  of  operation  and 
shall  record  the  time  and  date  the  leak  is 
first  observed,  the  time  and  date  the 
leak  is  temporarily  sealed,  and  the  time 
and  date  the  collecting  main  is  repaired. 

(c)  The  owner  or  operator  shall 
observe  and  record  the  time  and  date  of 
any  venting  of  coke  oven  gas  through 
the  bypass  or  bleeder  stacks,  and  shall 
note  whether  charging  occurred  during 
the  venting  period. 

§  61.M    Recordkeeping  and  reporting 
requirements. 

(a)  For  the  initial  emission  test 
required  under  S  61.83(a).  the  owner  or 
operator  shall  report  the  following  for 
each  by-product  coke  oven  battery. 

(1)  For  each  set  of  10  charges,  the 
duration  of  visible  emissions  observed 
from  the  charging  system  and  topside 
ports  for  each  charge,  the  second  longest 
duration  of  visible  emissions  among  the 
10  obser\'ations.  and  the  log  average  of 
the  duration  of  visible  emissions. 

(2)  The  percent  leaking  coke  oven 
doors,  topside  ports,  and  offtake 
systems  observed  during  each  of  three 
nms  and  the  averages  for  the  three  runs; 
and 

(3)  A  list  of  the  equipment  and  work 
practices  used  to  comply  with  the 
emission  limits  and  work  practice 
standards  speciHed  in  S  61.82. 

(b)  The  owner  or  operator  shall 
maintain  records  of  all  visible  emission 
observations  and  supporting 
calculations  for  each  by-product  coke 
oven  battery  at  the  source  for  a 
minimum  of  2  years. 

(c)  For  each  by-product  coke  oven 
battery,  the  owner  or  operator  shall 
report  quarterly  a  summary  of  the 
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monitoring  data  required  by  S  61.85.  The 
quarterly  report  shall  include  the 
following: 

(1)  Each  discrete  2-day  log  average  of 
the  seconds  of  visible  emissions  from 
the  charging  system  and  the  second 
longest  duration  of  visible  emissions 
observed  in  each  2-day  set  of  10 
charges;  and 

(2)  The  3-day  averages  of  percent 
leaking  coke  over  doors,  topside  ports, 
and  offtake  systems  computed  daily 
under  §  61.85(a)(2). 

(d)  For  each  exceedance  of  an 
emission  standard  under  §  61.82(a)  as 
determined  by  an  emission  test  under 
§  61.84(a)  or  monitoring  data  recorded 
under  §  61.85(a),  the  owner  or  operator 
shall  include  the  followring  information 
in  the  report  required  under  paragraph 
(c)  of  this  section: 

(1)  The  emission  standard  exceeded 
and  the  dates  the  emission  standard 
was  exceeded. 

(2)  The  nature  and  cause  of  the 
exceedance. 

(3)  The  equipment  and  work  practices 
used  to  control  emissions  from  the 
emission  point(s)  exceeding  the 
emission  standard  or  the  steps  taken  to 
comply  with  the  emission  standard  and 
the  steps  taken  to  prevent  exceedance 
of  the  emission  standard  again. 

(4)  The  duration  of  visible  emissions 
for  each  charge  observed  during  the 
period  when  the  emission  limits  under 
§  61.82(a)(1)  are  exceeded. 

(5)  The  percent  leaking  doors 
observed  when  the  emission  standard 
under  S  61.82(a)(2)  is  exceeded. 

(6)  The  percent  leaking  topside  ports 
observed  when  the  emission  standard 
under  §  61.82(a)(3]  is  exceeded. 


(7)  The  percent  leaking  offtake 
systems  observed  when  the  emission 
standard  under  §  61.82(a)(4)  is  exceeded. 

(a)  The  information  recorded  under 
S  61,85(b)  when  the  standard  under 
S  61.82(b)  is  violated. 

(e)  For  each  exceedance  of  the  work 
practice  standards  under  §  61.82  (b)  and 
(c),  the  owner  or  operator  shall  include 
the  following  information  in  the  report 
required  under  paragraph  (c)  of  this 
secfon: 

(Ij  The  information  recorded  under 
S  61.85(b)  when  the  standard  under 
§  61.82(b)  is  violated. 

(2)  The  information  recorded  under 
§  61.85(c)  when  the  standard  under 
§  61.82(c)  is  violated. 

4.  Appendix  B  is  amended  by  adding 
Method  109  to  read  as  follows: 

Appendix  B — ^Test  Methods 


Method  109 — Determination  of  Visible 
Emissions  from  Coke  Oven  Batteries 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  applies  to 
the  determination  of  visible  emissions  (VE) 
from  the  following  coke  oven  battery  sources: 
charging  systems  during  charging;  bypass 
stacks;  doors  on  operating  coke  ovens; 
topside  ports  and  offtake  systems;  and 
collecting  mains.  This  method  applies  to  wet- 
coal  charging  with  lairy  car  systems,  and  not 
to  preheated  coal  charging  systems. 

1.2  Principle.  The  VE  from  coke  oven 
battery  sources  are  visually  determined  by  a 
trained  observer.  This  method  does  not 
require  that  opacity  of  emissions  be 
determined  or  that  magnitude  be 
difftrentiated.  The  VE  can  be  large  or  as 
small  as  a  wisp  from  a  smoking  cigarette. 

2.  Training 

Since  this  method  requires  only  the 
determination  of  whether  VE  occur  and  does 
not  require  the  determination  of  opacity  leels. 


observer  certification  according  to  Method  9 
is  not  required.  However,  the  observer  shall 
have  read  the  materials  concerning  the 
effects  of  background  contrast,  ambient 
lighting,  observer  position  relative  to  lighting, 
wind,  and  the  presence  of  uncombined  water 
(condensing  water  vapor)  on  VE  found  in 
Citations  1  and  2  in  the  Bibliography  or  shall 
have  attended  the  lecture  portion  of  the 
Method  9  certification  course. 

Furthermore,  before  conducting  any  VE 
observations,  an  observer  shall  become 
familiar  with  coke  oven  battery  operations 
and  with  this  test  method  by  observing  for  a 
minimum  of  4  hours  the  operation  of  a  coke 
oven  battery  and  applying  the  test  method 
under  the  supervision  of  someone  familiar 
with  the  operation  of  the  battery  and 
application  of  this  method. 

Because  coke  oven  batteries  have 
hazardous  environments,  the  observer  shall 
have  read  the  precautions  required  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  regulations 
pertaining  to  exposure  of  coke  oven  workers 
(see  Citation  3  in  the  Bibliography).  In 
general,  the  regulation  requires  that  special 
Hre-retardant  clothing  and  respirators  be 
worn  in  certain  restricted  areas  of  the  coke 
oven  battery  and  prohibits  certain  activities, 
such  as  diewing  gum,  smoking,  and  eating,  in 
these  areas. 

3.  Procedure  for  Determining  VEfrom 
Charging  System  During  Charging 

3.1  Number  of  Charges.  See  the 
applicable  subpart.  §  61.84(a)(1)  or 

S  61.85(a)(1),  for  the  number  of  oven  charges 
to  be  observed. 

3.2  Stopwatch.  Use  an  accumulative  type 
stopwatch  with  a  sweep  second  hand  and 
unit  divisions  of  at  least  0.5  second. 

3.3  Observations.  Before  beginning  the 
inspection,  record  all  the  information 
requested  at  the  top  of  the  charging  system 
inspection  sheet  (Figure  109-1).  For  each 
charge,  record  the  number  of  the  oven  being 
charged  and  the  approximate  beginning  time 
of  the  charge. 
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Stand  in  an  area  or  move  to  positions  on 
the  topside  of  the  coke  oven  battery  with  an 
unobstructed  view  of  the  charging  system, 
e8i}ecially  the  larry  car  hoppers,  drop  sleeves, 
and  shde  gates.  Distances  of  10  to  15  ovens 
away,  close  to  the  centerline  of  the  topside  or 
in  line  with  the  port  being  charged  are 
recommended. 

During  charging,  observe  all  of  the 
potential  sources  of  VE  from  the  entire 
charging  system,  and  determine  the  total  time 
VE  are  observed  as  follows:  Upon  observing 
any  VE,  start  the  accumulative  stopwatch. 
Stop  the  watch  when  the  VE  ceases,  and 
restart  the  watch  when  the  VE  reappears. 
Continue  this  procedure  for  the  entire 
charging  period.  When  VE  occur 
simultaneously  from  several  points  during  the 
charge  (e.g.,  from  around  all  drop  sleeves  at 
the  same  time),  consider  the  sources  as  one. 
Time  overlapping  VE  as  one  continuous  VE. 
Record  the  accumulated  time  to  the  nearest 
0.5  second  under  "Visible  emissions, 
seconds"  on  Figure  10&-1. 

If  fugitive  VE  from  other  sources  at  the 
coke  oven  battery  site  (e.g.,  condensing  water 
vapor  from  the  coke  oven  wharf  or  door 
leaks]  prevent  a  clear  view  of  the  charging 
system  during  a  charge,  make  the  following 
notation  under  "Comments"  on  Figure  109-1: 
"No  reading,  visual  interference."  Consider 
the  observation  for  the  charge  void,  and 
observe  another  charge  to  fulfill  the 
requirements  of  Section  3.1. 

Do  not  time  the  following  VE; 

3.3.1  The  VE  from  smoldering  coal  caught 
in  any  hopper  gate  "coal  box." 

Note. — ^The  VE  from  smoldering  coal  are 
generally  white  or  gray  and  are  continuously 
emitted  from  the  hopper  shrouds  at  or  near 
the  slide  gates.  These  VE  generally  have  a 
plume  of  less  than  1  meter  in  length.  Charging 
VE  are  generally  yellow/brown  or  black. 

3.3.2  The  VE  from  burning  or  smoldering 
coal  spilled  on  top  of  the  oven  or  topside  port 
lid. 

3.3.3  The  VE  from  the  standpipe  caps. 

3.3.4  The  VE  from  the  coke  oven  doors. 


3.3.5    The  VE  of  condensing  water  vapors. 

3.3  J    The  VE  that  drift  from  the  top  of  a 
larry  car  hopper  if  the  emissions  had  already 
been  timed  as  VE  from  the  drop  sleeve. 

Note. — When  the  slide  gate  on  a  larry  car 
hopper  closes  after  the  coal  has  been  added 
to  the  oven,  the  seal  may  not  be  airtight  On 
occasions,  a  puff  of  smoke  observed  at  the 
drop  ileeves  is  forced  past  the  slide  gate  up 
into  the  larry  hopper  and  may  drift  from  the 
top;  time  these  VE  at  only  the  drop  sleeves.  If 
the  larry  car  hopper  does  not  have  a  slide 
gate  or  the  slide  gate  is  left  open  or  partially 
closed.  VE  may  quickly  pass  through  the  larry 
car  hopper  without  being  observed  at  the 
drop  sleeves  and  will  appear  as  a  strong 
surge  of  smoke;  time  these  as  charging- 
system  VE. 

4.  Procedure  for  Determining  Bypass  or 
Bleeder  VE 

If  any  VE  from  bypass  or  bleeder  stacks 
occur  during  charging,  make  the  following 
notation  under  "Comments"  on  Figure  109-1: 
"Bypass  VE  during  charging." 

5.  Procedure  for  Determining  VEfrom  Coke 
Oven  Doors 

5.1  See  the  applicable  subpart, 
S  61.a4(a)(2)  or  !  ei.85(a)(2],  for  the 
appropriate  number  of  runs. 

5.2  Stopwatch.  Use  an  accumulative  type 
stopwatch  as  described  in  paragraph  3.2  to 
measure  actual  traverse  time. 

5.3  Battery  Traverse.  A  single  test  run 
consists  of  two  traverses,  one  for  the  coke 
side  and  one  for  the  push  side.  To  conduct  a 
battery  traverse,  walk  the  length  of  the 
battery  from  one  pinion  wall  to  the  other  at  a 
steady,  normal  walking  pace,  pausing  only  to 
make  appropriate  entries  on  the  door  area 
inspection  sheet  (Figure  109-2). 

The  walking  pace  should  be  at  an  average 
rate  of  3  to  4  seconds  per  oven,  but  no  more 
than  an  average  of  6  seconds  per  oven, 
excluding  time  spent  waiting  for  the  hot  car, 
pusher  machine,  or  door  machine  to  move 
from  a  position  blocking  the  view  of  a  series 


of  doors.  Both  traverses  of  a  test  run  shall  be 
completed  within  a  period  of  45  minutes. 

Walk  along  the  side  of  the  battery  as  close 
to  the  battery  as  safety  and  visibility 
conditions  permit  Generally,  this  location  is 
outside  of  the  pusher  machine  and  quench 
car  tracks. 

When  batteries  have  sheds  for  pushing 
emission  control,  walk  on  the  bench.  Be 
aware  of  special  safety  considerations 
pertinent  to  walking  on  the  bench,  and  follow 
the  instructions  of  company  personnel  on  the 
required  equipment  and  operations 
procedures.  If  possible,  conduct  the  bench 
traverse  whenever  the  bench  is  clear  of  the 
door  car  and  hot  coke  guide. 

If  it  is  impossible  or  deemed  unsafe  to 
observe  the  door  VE  from  the  bench,  the 
observer  may  conduct  the  inspection  from 
outside  the  shed  if  the  shed  allows  such 
observations,  or  from  inside  the  shed  at 
ground  level. 

Note. — When  a  piece  of  equipment  or 
fugitive  emissions  from  other  sources  at  the 
coke  battery  (e.g.,  condensing  water  vapor 
from  the  coke  oven  wharf)  prevent  a  clear 
view  of  one  or  more  of  the  door  areas  during 
the  traverse,  proceed  as  follows: 

(a)  Wait  for  the  equipment  to  move  or  the 
fugitive  emissions  to  dissipate  before 
completing  the  traverse;  or 

(b)  Continue  the  fraverse  and,  after  the 
equipment  has  moved  or  the  fugitive 
emissions  have  dissipated,  return  to  inspect 
the  affected  ovens  immediately  after 
completing  the  traverse  or  immediately  after 
completing  the  test  run;  or 

(c)  Exclude  from  the  inspection  the  ovens 
blocked  from  view  by  the  coke  oven 
equipment  or  the  ovens  obscured  by 
interference  from  fugitive  emissions.  Use  this 
option  only  if  the  first  two  options  are  not 
feasible  and  to  keep  within  the  45-minute 
limit  Record  the  oven  numbers,  circle  them, 
and  write  "Not  observed,  blocked  view"  or 
"Not  observed,  visual  interference"  under 
"Comments"  on  Figure  109-2. 
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5.3    Observations.  Record  all  the 
information  requested  at  the  top  of  the  door 
area  inspection  sheet  (Figure  l(»-2)  before 
beginning  the  run.  Record  the  time  when 
traverses  on  each  side  begin  and  end. 
including  times  for  reinspection  of  door  areas 
previously  blocked  from  view  by  machinery 
or  obscured  by  fugitive  VE.  Record  which 
side  is  being  inspected,  i.e..  coke  side  or  push 
side.  If  the  inspection  is  delayed  because  of 
battery  operations  or  fugitive  emissions, 
record  the  period  of  time  delay. 

Begin  the  test  run  by  traversing  either  the 
coke  side  or  the  push  side  of  the  battery. 
After  completing  one  side,  traverse  the  other 
side.  During  the  traverse,  look  around  the 
entire  perimeter  of  each  oven  door  area.  If  VE 
are  seen  at  the  oven  door,  chuck  door,  or 
other  sources  (e.g..  buck  stay  or  jamb),  record 
the  oven  number,  and  check  the  sources  of 
the  VE  in  the  appropriate  boxes  on  Figure 
109-2. 

After  completing  the  run.  determine 
whether  the  average  6-8econd/oven  and  45- 
minute  criteria  have  been  exceeded.  If  so, 
conduct  another  nm. 

Do  not  record  the  following  sources  as  door 
area  VE. 

5.3.1    Sources  of  condensing  water  vapor. 


5.3.2  Oven  door  areas  with  doors 
removed.  Record  the  oven  number,  circle  it. 
and  write  "Not  observed,  door  removed" 
under  "Comments." 

5.3.3  Oven  door  areas  where  maintenance 
work  is  being  conducted.  Record  the  oven 
number,  circle  it.  and  write  "Not  observed, 
mainttnance"  under  "Comments." 

5.4    Calculations.  Determine  the  total 
numbtr  of  doors  for  which  observations  were 
made  on  the  coke  oven  battery  [2x  (total 
number  of  ovens — number  of  inoperable 
ovens] — number  of  doors  not  observed).  For 
each  test  run  (one  run  includes  both  the  coke 
side  and  the  push  side  traverses),  sum  the 
numb«r  of  ovens  with  door  area  VE  (i.e., 
count  the  number  of  entries  under  "Oven 
number."  excluding  those  not  observed). 

Note,  — Multiple  VE  from  the  same  door 
area  (e.g..  VE  from  both  the  chuck  door  and 
the  push  side  door)  are  counted  as  only  one 
emitting  door,  not  as  multiple  emitting  doors. 

When  traverses  are  conducted  from  the 
bench  under  coke  side  sheds,  adjust  the 
numnber  of  doors  with  VE  to  a  level  that  is 
equivalent  to  a  yard  observation  traverse  as 
follows:  Multiply  the  number  of  ovens  in  the 
battery  with  VE  by  0.07.  and  substract  this 
result  from  the  number  of  doors  with  VE  from 
the  bench  observation  traverse.  Then 


combine  the  number  of   yard  equivalent" 
doors  with  VE  with  the  number  of  doors  with 
VE  observed  during  the  yard  traverse  on  the 
push  side  to  determine  the  total  number  of 
doors  with  VE  for  the  battery. 

Divide  this  sum  by  the  total  number  of 
doors  of  operating  ovens  observed  on  the 
battery,  and  multiply  by  100.  Round  off  this 
percentage  to  the  nearest  tenth  of  1  percent, 
and  record  this  percentage  as  the  percent 
leaking  coke  oven  doors  for  the  run. 

ft  Procedure  for  Determining  VE  from 
Topside  Ports  and  Offtake  Systems 

6.1  Number  of  Runs.  See  the  applicable 
subpart  $  «1.84(a)(2)  or  {  61.85(a)(2).  for  the 
number  of  runs  to  be  conducted. 
Simultaneous  runs  or  separate  runs  for  the 
topside  ports  and  offtake  systems  may  be 
conducted. 

6.2  Stopwatch.  Use  an  accumulative 
stopwatch  as  described  in  paragraph  3.2  to 
measure  actual  traverse  time. 

6.3  Battery  Traverse.  To  conduct  a 
"battery  Ireverse."  walk  the  length  of  the 
battery  from  one  pinion  wall  to  the  other  at  a 
steady,  normal  walking  pace,  pausing  only  to 
make  appropriate  entries  on  the  topside 
inspection  sheet  (Figure  109-3). 
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Conpany: 


Observer: 


Place.  State: 


Date: 


Company  representatlve(s):  .^_____________^_______^__^_^^_____^__ 

Battery  rto.:  ^___^____    Total  no,  of:     Ovens:  __________    Inoperable  ovens: 

Indicate  sun  position,  wind  direction  and  speed,  and  location  of  traverse:  ___ 
Sky  condition:  ____________________ 

Run  no.: 


CS 

PS 


Tiae  traverse 
started/ 
completed 

PS/CS 

Oven 
no. 

Visible  earissions 

Conents 

Topside 
ports 

Offtake 
system 

Collecting 
■am 

Total  traMrst  dm* 

Figure  109-3.  Topside  inspection. 
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Note. — The  walking  pace  should  be  at  an 
average  rate  of  3  to  4  seconds  per  oven  to 
complete  a  single  traverse,  but  shall  be  no 
more  than  an  average  of  6  seconds  per  oven, 
excluding  time  spent  waiting  for  the  larry  car 
or  other  piece  of  equipment  to  move  from  the 
battery. 

6.4    Observations.  Record  all  the 
information  requested  at  the  top  of  Figure 
109-3  before  beginning  the  traverse.  Record 
the  time  when  traverses  begin  and  end.  If  the 
larry  car  obstructs  the  view  during  a  traverse 
or  if  fugitive  emissions  from  other  sources  at 
the  coke  battery  (e.g.,  steam  from  the  coke 
wharf.  VE  from  between  the  brickworic  and 
the  oven  lid  casing,  or  VE  from  cracks  in  the 
oven  brickwork)  interfere,  follow  the 
guidelines  given  under  the  Note  in  Section 
5.2.  Record  the  times  of  delays,  or,  if 
excluded,  record  the  oven  number,  circle  it, 
and  write  "Not  observed"  and  the  reason 
(i.e.,  visual  interference,  blocked  view)  and 
the  number  of  affected  units  under 
"Comments." 

After  completing  the  traverse,  determine 
whether  the  average  e-second  per  oven 
criterion  has  been  exceeded.  If  so,  conduct 
another  traverse. 

6.3.1    Topside  Ports.  To  perform  a  test  run. 
conduct  a  single  traverse  as  close  as  possible 
to  the  centerline  of  the  battery  topside.  Upon 
noting  VE  from  the  topside  port(s)  of  an  oven, 
pause  and  record  the  oven  number  and 
number  of  topside  ports  with  VE  from  that 
oven:  then  resume  the  traverse.  If  any  oven  is 
dampered-off  from  the  collecting  main  for 
decarbonization,  note  this  under  "Comments" 
for  that  particular  oven. 

Note. — Count  the  number  of  topside  ports, 
not  the  number  of  points,  exhibiting  VE,  i.e.,  if 
a  topside  port  has  several  points  of  VE,  count 
this  as  one  port  exhibiting  VE. 

Do  not  exclude  VE  from  between  the 
brickwork  and  oven  lid  casing  or  VE  from 
cracks  in  the  oven  brickwork  as  topside  port 
VE.  In  addition,  do  not  count  the  following 
topside  ports  with  VE: 

6.3.1.1  Topside  ports  open  during  a 
charging  period.  Record  the  oven  number 
circle  it,  and  write  "Not  observed"  and  the 
reason  (i.e.,  ports  open  for  charging)  under 
"Comments." 

6.3.1.2  Topside  ports  having  maintenance 
work  done.  Record  the  oven  number,  circle  it, 
and  write  "Not  observed,  maintenance"  and 
the  number  of  ports  not  observed  under 
"Comments." 

6.3.1.3  Topside  ports  with  condensing 
water  vapor  (steam)  only,  e.g.,  ports  emitting 
steam  from  wet-sealing  material.  These  ports 
are  counted  as  observed,  but  not  having  VE. 

6.3.2    Offtake  Systems.  To  perform  a  test 
run,  traverse  the  battery  topside  as  close  to 
the  battery  centerline  as  possible.  Look 
ahead  two  to  four  ovens  to  get  a  clear  view  of 


the  entire  offtake  system  for  each  oven. 
Visible  emissions  from  the  following  points 
are  considered  to  be  offtake  system  VE:  (a) 
the  flange  between  the  gooseneck  and 
collecting  main  ("saddle"),  (b)  the  junction 
point  of  the  standpipe  and  oven  ("standpipe 
base"),  (c)  the  other  parts  of  the  standpipe, 
and  (d)  the  junction  points  with  ovens  and 
flanges  of  stationary  (umper  pipes. 

Do  not  (tray  from  the  traverse  line  in  order 
to  get  a  "closer  look"  at  any  part  of  the 
offtake  system,  unless  it  is  to  distinguish 
leaks  from  interferences  from  other  sources 
or  to  avoid  obstacles. 

If  the  centerline  does  not  provide  a  clear 
view  of  the  entire  offtake  system  for  each 
oven  (e.g.,  when  standpipes  are  longer  than 
15  feet),  conduct  the  traverse  farther  from 
(rather  than  closer  to)  to  offtake  systems. 

If  a  double  collecting  main  battery  has 
extremely  tall  offtakes,  conduct  two  traverses 
for  one  run — one  close  to  the  coke  side  edge 
to  observe  the  pusher  side  offtake  system  and 
one  close  to  the  pusher  side  edge  of  topside 
to  observe  the  coke  side  offtake  systems. 

Upon  noting  a  leak  from  an  offtake  system 
during  a  traverse,  pause,  and  record  the  oven 
numlMT,  the  number  of  offtake  systems  with 
VE  (1  or  2  depending  on  whether  the  battery 
has  a  single  or  double  collecting  main);  then 
resume  the  traverse.  If  the  oven  is  dampered- 
off  from  the  collecting  main  for 
decarbonization  and  is  observed  to  have  VE, 
Dote  this  under  "Comments"  for  that 
particular  oven. 

If  aay  parts  of  an  offtake  system  have  VE. 
count  it  at  one  emitting  offtake  system.  If  a 
statutory  jumper  pipe  connecting  two  ovens 
is  leaking  at  one  juncture,  count  this  as  pari 
of  the  offtake  system  for  that  oven;  therefore, 
if  the  Jumper  pipe  is  leaking  at  two  junctures, 
it  will  be  counted  twice— once  for  each 
offtake  system. 

Do  not  count  the  following  sources  with 
VE: 

6.3.2.1  Standpipe  caps  open  for  a 
decarbonization  period  or  standpipes  of  an 
oven  being  charged.  Record  the  oven  number, 
and  wrrite  "Not  observed"  and  the  reason 
(i.e.,  decarb  or  charging]  under  "Comments." 

6.3.2.2  Paris  where  maintenance  work  is 
in  progress. 

6.3.2.3  Parts  emitting  condensing  water 
vapor  (steam)  only,  e.g.,  parts  emitting  steam 
from  wet-sealing  material. 

6.4    Calculations.  In  determining  the 
percent  leaking  topside  ports  and  percent 
leaking  offtake  systems,  a  certain  number  of 
ovens  that  have  been  dampered-off  from  the 
collecting  main  for  decarbonization  may  be 
excluded  if  speciHed  by  an  applicable 
subpart  of  the  regulation,  e.g.,  S  61.84(a)(2) 
allows  the  three  most  recently  dampered-off 
ovens  to  be  excluded.  If  this  is  the  case, 
consult  the  operations  schedule  and  delete 


the  last  three  dampered-off  ovens  on  the  data 
sheet,  and  do  not  include  these  ovens  in 
determining  the  totals  for  ovens  with  VE  or 
for  total  observed  units. 

6.4.1  Topside  Ports.  Determine  the  total 
number  of  ports  observed  [(number  of  ports 
per  oven)  X  (total  number  of  ovens  — 
number  of  inoperable  ovens)  —  number  of 
ports  not  observed).  For  each  topside  port 
run,  sum  the  number  of  topside  ports  with 
VE.  Divide  fliis  sum  by  the  total  number  of 
topside  ports  observed  on  the  battery,  and 
multiply  by  100.  Round  off  this  percentage  to 
the  nearest  tenth  of  1  percent  and  record  this 
percentage  as  the  percent  leaking  topside 
ports  for  the  run. 

8.4.2  Offtake  Systems.  Determine  the  toUl 
number  of  offtake  systems  observed 
[(number  of  offtake  systems  per  oven)  X 
(total  ntimber  of  ovens  —  number  of 
inoperable  ovens)  —  number  of  offtake 
systems  not  observed).  For  each  offtake 
system  test  run,  sum  the  number  of  offtake 
systems  with  VE.  Divide  this  sum  by  the  total 
number  of  offtake  systems  observed  on  the 
battery,  and  multiply  by  100.  Round  off  this 
percentage  to  the  nearest  tenth  of  1  percent, 
and  record  this  percentage  as  the  percent 
leaking  offtake  systems  for  the  run. 

7.  Procedure  for  Determining  VE  from 
CoUecUng  klaina 

To  perform  a  test  run.  traverse  both  the 
collecting  main  catwalk  and  the  battery 
topside  along  the  side  closest  to  the  collecting 
main.  If  the  battery  has  a  double  main, 
conduct  two  sets  of  traverses  for  each  run. 
i.e.,  one  set  for  each  main. 

Upon  noting  VE  from  any  portion  of  a 
collecting  main,  pause,  and  record  the 
number  of  the  oven  closest  to  the  source  of 
VE,  and  record  the  time  under  "Collecting 
main"  on  Figure  109-3;  then  resume  the 
traverse.  After  four  hours,  check  the  source  of 
leak,  and  record  "Leaking"  or  "Not  leaking" 
and  the  time  under  "Comments." 

8.  Bibliography 

1.  Missan.  R..  and  A.  Stein.  Guidelines  for 
Evaluation  of  Visible  Emissions  Certification, 
Field  Procedures,  Legal  Aspects,  and 
Background  Material  EPA  Publication  No. 
EPA-340/1-75-007.  April  1975. 

2.  Wohlschlegcl,  P.,  and  D.  E.  Wagoner. 
Guideline  for  Development  of  a  Quality 
Assurance  Program:  Volume  IX — Visual 
Determination  of  Opacity  Emission  from 
Stationary  Sources.  EPA  Publication  No. 
EPA-650/4-005i.  November  1975. 

3.  Federal  Register.  Vol.  41,  No.  206,  part  IIL 
Friday,  October  22, 1976.  OSHA  Regulation 
No.  1910.1029,  Paragraph  G. 

[FR  Doc.  87-9152  Filed  4-22-87;  8:45  am] 

BILUNO  COOe  SSSO-50-M 


Thursday 
April  23,  1987 


Part  IV 


Department  of 

Ediii'Miiofi 


34  CFR  Parts  764,  765,  and  766 
Drug-Free  Schools  and  Communities 
Program;  Educational  Research  and 
Grants;  Proposed  Rulemaking  and 
Notices 


lima 


Federal  RegUter  /  Vol.  52.  No.  78  /  Thursday.  April  23.  1987  /Prop 


OEPAOTMFMT  OF  EDUCATION 
34  CFR  Part*  764,  765,  and  766 

Drug-Free  Schools  and  Communities 
Program— Training  and  Demonstration 
Granto  to  Institutions  of  Higher 
Education,  and  Federal  Activities 
Grants  Program— General  Provisions; 
Training  and  Demonstration  Grants  to 
Institutions  of  Higher  Education;  and 
Federal  Activities  Grants  Program 

a  .f  ncy:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  issues  a  Notice 
of  Proposed  Rulemal^ing  for  the 
implementation  of  the  Drug-Free  Schools 
and  Communities  Program — ^Training 
and  Demonstration  Grants  to 
Institutions  of  Higher  Education,  and 
Federal  Activities  Grants  Program — 
General  Provisions;  Training  and 
Demonstration  Grants  to  Institutions  of 
Higher  Education:  and  Federal  Activities 
Grants  Program.  This  program  supports 
education,  prevention,  personnel 
training,  and  curriculum  demonstration 
activities  consistent  with  the  purpose  of 
the  Drug-Free  Schools  and  Communities 
Act  of  1986. 

date:  Comments  must  be  received  on  or 
before  May  26, 1987. 
ADDRESS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Thomas  E.  Enderlein, 
Secretary's  Discretionary  Fund,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Room  1011,  Washington, 
DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  MFORMATHMi  CONTACT: 
Thomas  Enderiein.  Telephone:  (202)  732- 
3595. 

SUPPLEMENTARY  INFORMATION:  On 
October  27, 1986,  the  President  signed 
into  law  the  Anti-Drug  Abuse  Act  of 
1986.  Subtitle  B  of  Title  IV  of  this  Act, 
the  Drug-Free  Schools  and  Communities 
Act  of  1986  (Act),  provides  for  strong 
Federal  leadership  in  establishing 
effective  drug  and  alcohol  abuse 
education  and  prevention  programs. 
Section  4131  authorizes  grants  to 
institutions  of  higher  education  for 
personnel  training  and  curriculum 
demonstration  grants,  and  section  4132 
authorizes  Federal  activities,  some  of 
which  will  be  carried  out  through  grants 
consistent  with  the  purposes  of  the 
Drug-Free  Schools  and  Communities  Act 
of  1986.  These  proposed  regulations  are 


divided  into  three  parts;  34  CFR  Parts 
764,  765.  and  766.  Part  764  contains  the 
general  provisions  applicable  to  both 
Parts  765  and  766.  Regulations  for 
training  and  curriculum  demonstraUon 
grants  to  institutions  of  higher  education 
are  found  in  Part  765.  while  Part  766 
contains  the  regulations  for  the  Federal 
Activities  Grants  Program.  These 
regulations  do  not  implement  section 
4131(d)  of  the  Act  which  authorizes 
grants  for  drug  abuse  education  and 
prevention  programs  for  students 
enrolled  in  institutions  of  higher 
education.  The  Secretary  is 
implementing  section  4131(d)  of  the  Act 
separately. 

Summary  of  Major  Provisions 

(1)  Types  of  awards.  Section  784.2  is 
proposed  to  distinguish  between  the  two 
types  of  awards  the  Secretary  may  make 
under  these  regulations,  i.e.,  grants  and 
cooperative  agreements.  Proposed 

S  764.2  also  establishes  the  same  review 
and  evaluation  procedures  for 
applications  for  cooperative  agreements 
as  the  procedures  used  to  evaluate 
applications  for  grants. 

(2)  Establishing  priorities.  Sections 
765.4  and  766.4  of  the  proposed 
regulations  would  permit  the  Secretary 
to  estadblish  and  announce  funding 
priorities  in  one  or  more  notices 
published  in  the  Federal  Register  each 
year. 

Under  the  proposed  regulations,  the 
Secretary  may  select  funding  priorities 
by  taking  unmet  national  needs  into 
consideration  within  the  scope  of  the 
Act 

In  addition,  the  Secretary  proposes  to 
specify  further  priority  for  cooperative 
programs  among  local  agencies  and 
organizations,  and  programs  that 
involve  parents  and  school  personnel  in 
the  activities  designed  to  prevent  drug 
and  alcohol  abuse. 

(3)  Unsolicited  Applications.  SecHon 
764.20  is  proposed  to  establish  the 
process  by  which  the  Secretary  may 
accept  and  consider  for  funding 
unsolicited  applications  for  projects  that 
do  not  meet  an  annual  priority,  but  do 
meet  the  purposes  of  the  Act. 

(4)  Special  Considerations.  Proposed 

$  764.21  describes  special  circumstances 
that  the  Secretary  may  use  in  selecting 
applications  for  funding.  The  Secretary 
may  select  applications,  other  than  the 
most  highly  rated  applications,  if  doing 
so  would  improve  the  geographic 
distribution  or  diversity  of  activities  or 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(5)  Conditions.  Sections  765.30  and 
766.30  are  proposed  to  ensure  that  a 
project  will  emphasize  and  provide  for 


the  maintenance  of  an  orderiy,  secure, 
and  drug  and  alcohol  free  school 
environment  that  is  conducive  to 
learning,  and  emphasize  the  authority  of 
teachers  and  school  administrators  to 
detect  and  discipline  students  using  or 
selling  drugs  and/or  alcohol. 


Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
ciitieria  for  major  regulations 
established  in  the  order. 

Regtdatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  a  relatively  small  program  that 
awards  a  limited  number  of  grants  each 
year.  These  proposed  regulations  would 
not  impose  excessively  burdensome  or 
unnecessaiy  requirements.  Rather,  these 
proposed  regulations  would  impose  only 
minimal  requirements  to  ensure  the 
proper  expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  785.20,  765.21,  766.20,  and 
766.21  contain  information  collection 
requirements.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980.  the  Department  of  Education 
will  submit  a  copy  of  these  proposed 
regulations  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB.  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Attention: 
Joseph  F.  Lackey,  Jr. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  regulations.  All  comments 
submitted  in  response  to  these  proposed 
regulations  will  be  available  for  public 
inspection  during  and  after  the  comment 
period  in  Room  1011,  400  Maryland 
Avenue.  SW.,  Washington,  DC  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week, 
except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  ovenll  reqirements  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
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regulatory  burdens  found  m  uiese 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particulariy  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Parte  764,  765, 
and  786 

Colleges  and  universities,  Drug  abuse, 
Education,  Elementary  and  secondary 
education.  Grant  programs — education, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.184.  Drug-Free  Schools  and 
Communities  Program] 

Dated:  March  26, 1987. 
William  ).  Bennett, 
Secretory  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  new  Parts  764. 
765,  and  766  to  read  as  follows: 

PART  764— DRUG-FREE  SCHOOLS 
AND  COMMUNITIES  PROGRAM- 
TRAINING  AND  DEMONSTRATION 
GRANTS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION,  AND  FEDERAL 
ACTIVITIES  GRANTS  PROGRAM- 
GENERAL  PROVISIONS 

Subpart  A— General 

Sec. 

764.1  What  is  the  Drvg-Free  Schools  and 
Communities  Program — Training  and 
Demonstration  Grants  To  institutions  of 
Higher  Educatioa  and  Federal  ActiviUes 
Grants  Program? 

764.2  What  types  of  awards  does  the 
Secretary  make  under  this  program? 

764.3  What  regulations  apply  to  this 
program? 

764.4  What  definitions  apply  to  this 
program? 

Subpart  B— {Reserved] 

Subpart  C— How  Does  ttw  Secretary  Make 
an  Award? 

764.20  How  does  the  Secretary  evaluate 
unsolicited  applications? 

764.21  How  does  the  Secretary  ensure 
distribution  and  diversity  of  projects? 

764.22  May  the  Secretary  restrict  the  use  of 
funds  for  equipment  under  this  program? 

Subpart  D— What  Conditions  Must  B«  Met 
by  a  Grantee? 

764.30    What  must  project  materials  state 
regarding  illicit  drug  use? 

Authority:  20  U.S.C  4641  and  4642.  unless 
otherwise  noted. 
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Subpart  A— General 

§  764.1    What  Is  the  Drug-Free  Schools  and 
Communities  Program — Training  and 
Demonstration  Grants  to  Institutions  of 
Higher  Educatton,  and  Federal  ActMttes 
Grants  Program? 

This  program  provides  assistance  for 
drug  and  alcohol  abuse  education  and 
prevention  projects  as  described  in  34 
CFR  Parts  765  and  766. 

(Authority:  20  U.S.C.  4641.  4642) 

§  764.2    Wtiat  types  of  awards  does  the 
Secratary  make  under  this  program? 

(a)  The  Secretary  may  award  grants 
and  cooperative  agreements  under  this 
program,  depending  upon  the  intended 
nature  of  the  relationship  between  the 
recipient  and  the  Department 

(b)  The  Secretary  evaluates 
applications  for  cooperative  agreements 
using  the  same  procediu-es  and  criteria 
as  those  used  to  evaluate  applications 
for  grants. 

(Authority:  20  U.S.C.  4641,  4642) 

§764.3    What  regulatkNw  appty  to  this 
program? 

(a]  Except  as  provided  in  paragraph 
(b),  the  following  regulations  apply  to 
the  Drug-Free  Sdiools  and  Communities 
Program — Training  and  Demonstration 
Grants  to  Institutions  of  Higher 
Education,  and  Federal  Activities 
Grants  Program? 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 

(2)  The  regulations  in  Parts  764,  765. 
and  766. 

(b)  The  regulations  referred  to  in 
paragraph  (a)  of  this  section  do  not 
apply  to  contracts  awarded  under  this 
program  or  to  projects  carried  out 
directly  by  the  Secretary. 

(Authority:  20  U.S.C  4641.  4642) 

{764.4    What  deflnttkMis  apply  to  this 
program? 

(a)  Definitions  in  the  Drug-Free 
Schools  and  Communities  Act.  The 
following  terms  used  in  these 
regulations  are  defined  in  section  4141 
of  the  Drug-Free  Schools  and 
Commimities  Act: 

Drug  abuse  education  and  prevention 

Consortium  (except  as  used  in  Part  765) 

Illicit  drug  use 

Institution  of  higher  education 

State 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  these 


regulations  are  defined  in  34  CFR  Part 

77: 

Applicant 

Application 

Award 

Budget 

Department 

EDGAR 

Facilities 

Fiscal  Year 

Grant 

Local  educational  agency 

Private 

Project 

Public 

Secretary 

State  educational  agency 

(c)  Other  definitions.  The  following 
definitions  also  apply: 

"Act"  means  the  Drug-Free  Schools 
and  Communities  Act  of  1986. 

"Limited  enrollment",  as  used  in  Part 
765,  means  an  eru-ollment  of  no  more 
than  500  full-  and  part-time  students. 

"Consortium",  as  used  in  Part  765. 
means  a  group  of  private  or  public 
institutions  of  higher  education. 

"Regional  Center"  means  a  regional 
drug  abuse  education  and  prevention 
center  authorized  by  section  4135  of  the 
Act. 

(Authority:  20  U.S.C.  4641,  4642.  4661) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

S764J»    How  does  the  Secretary  evaluate 
unsolicited  applications? 

(a)  The  Secretary  may  fund  an 
application  that  was  not  soHcited  under 
an  application  notice  (referred  to  in  this 
section  as  an  unsolicited  application) 
if— 

(1)  The  application  furthers  the 
purposes  and  objectives  of  the  program; 

(2)  The  applicant  meets  all 
requirements  for  funding  under  the 
program; 

(3)  The  application  rates  high  enough 
to  deserve  selection  based  on  the 
selection  criteria  and  any  other 
statutory  or  regulatory  requirements  that 
apply  to  the  program;  and 

(4)  Selection  of  the  application  will 
not  have  an  adverse  impact  on  the 
amount  of  funds  available  under  this 
program. 

(b)  The  Secretary  may  refuse  to 
consider  an  unsoUcited  application  that 
meets  a  priority  established  for  that 
fiscal  year. 

(c)  Notwithstanding  the  provisions  of 
34  CFR  75.100,  the  Secretary  may  fund 
an  unsolicited  application  without 
publishing  an  application  notice  in  the 
Federal  Register. 
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(d)  In  evaluating  an  unsolicited 
application,  the  Secretary  assigns  the 
reserved  15  points  under  $  765.20(b]  and 
§  766.20(b]  to  the  selection  criteria  at 
§  765.21(0  and  S  766.21(f)  (Contribution 
to  improving  the  quality  of  drug  and 
alcohol  abuse  education  and  prevention 
activities)  so  that  the  maximum  number 
of  possible  points  for  this  criteria  is  40. 

(Authority:  20  U.S.C  4641.  4642) 

9  764.21    How  docs  th«  Secretary  ensure 
distribution  and  diversity  of  profects? 

(a)  The  Secretary  may  select 
applications  other  than  those  most 
highly  rated  for  funding  if  doing  so 
would  improve — 

(1)  The  geographic  distribution  of 
projects  funded; 

(2)  The  diversity  of  activities  or 
projects  funded;  or 

(3)  Under  Part  765.  equitable 
participation  of  private  and  public 
institutions  of  higher  education, 
including  community  and  junior 
colleges. 

(Authority:  20  U.S.C.  4841,  4642) 

§  764.22    May  ttte  Secretary  restrict  the  use 
of  funds  for  equipment  under  this 
program? 

The  Secretary  may  restrict  the  amount 
of  funds  made  available  through  a  grant 
or  cooperative  agreement  under  this 
program  that  may  be  used  to  purchase 
equipment. 

(Authority:  20  U.S.C.  4641.  4642) 

Subpart  D— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  764.30    What  must  proiect  materials  state 
regarding  Ulictt  drug  use? 

Any  materials  produced  or  distributed 
with  funds  made  available  under  the 
Act  must  reflect  the  message  that  illicit 
drug  use  is  wrong  and  harmful. 
(Authority:  20  U.S.C  4664) 

PART  765— DRUG  FREE  SCHOOLS 
AND  COMMUNITIES  PROGRAM— 
TRAINING  AND  DEMONSTRATION 
GRANTS  TO  INSTTrUTIONS  OF 
HIGHER  EDUCATION 

8ut>part  A — General 

Sec. 

765.1  What  is  the  Drug-Free  Schools  and 
Communities  Program — ^Training  and 
Demonstration  Grants  to  Institutions  of 
Higher  Education? 

765.2  What  parties  ore  eligible  for  a  grant 
under  this  program? 

765.3  What  types  of  projects  does  the 
Secretary  assist  under  this  program? 

765.4  How  does  the  Secretary  establish 
priorities  for  this  program? 

765.5  What  regulations  apply  to  this 
program? 


765.6    What  dennitions  apply  to  this 
program? 

Sulipert  B— (Reserved] 

Subpart  C— How  Does  ttie  Secretary  Make 
•nAwartI? 

765.20  How  does  the  Secretary  evaluate  an 
application? 

765.21  What  selection  criteria  does  the 
Secretary  use? 

Subpart  D— What  Conditions  Must  Be  Met 
By  a  Grantee? 

765.30    What  must  a  project  emphasize? 

Authority:  20  U.S.C  4641,  unless  otherwise 
noted. 

Subpart  A— General 

S7611    What  is  the  Drug-Free  Schools  and 
Communities  Program— Training  and 
Demonstration  Grants  To  Institutions  of 
Higher  Education? 

The  Drug-Free  Schools  and 
Communities  Program — Training  and 
Demonstration  Grants  To  Institutions  of 
Higher  Education  (IHEs)  supports  grants 
to  IHEs  for  personnel  training  and  for 
curriculum  demonstrations  in  drug  and 
alcohol  abuse  education  and  prevention. 
(Authority:  20  U.S.C.  4641) 

5765.2  What  parties  are  eligible  for  a 
grant  under  this  program? 

The  Secretary  may  award  grants 
under  this  program  to  IHEs  and 
consortia  of  IHEs  only. 

(Autiority:  20  U.S.C  4641) 

5765.3  What  types  Of  proieets  does  the 
Secretary  assist  under  ttiis  program? 

The  Secretary  may  fund  projects 
thai— 

(a)  Provide  preservice  training  and 
instruction  of  teachers  and  other 
personnel  in  the  field  of  drug  abuse 
education  and  prevention  in  elementary 
and  secondary  schools; 

(b)  Provide  inservice  training  and 
instruction  of  teachers  and  other 
personnel  in  the  field  of  drug  abuse 
education  and  prevention  in  elementary 
and  secondary  schools; 

(c)  Provide  summer  institutes  and 
workshops  to  instruct  teachers  and 
other  personnel  in  the  field  of  drug 
abuse  education  and  prevention  in 
elementary  and  secondary  schools; 

(d)  Carry  out  research  and 
demonstration  programs  for  teacher 
training  and  retraining  in  drug  abuse 
education  and  prevention: 

(e)  Provide  training  for  law 
enforcement  officials,  judicial  ofncials. 
community  leaders,  parents,  and 
government  officials  in  dnig  abuse 
education  and  prevention;  or 

(f)  Demonstrate  model  programs, 
coordinated  with  local  elementary  and 
secondary  schools,  for  the  development 


and  implementation  of  quality  drug 
abuse  education  curricula. 

(Authority:  20  U.S.C.  4641) 

S  765.4    How  does  the  Secretary  establish 
priorities  for  ttiis  program? 

(a)  The  Secretary  selects  priorities  by 
taking  into  consideration  unmet  national 
needs  for  drug  abuse  education  and 
prevention. 

(b)  The  Secretary  may  select  as  a 
priority  one  or  more,  or  a  combination, 
of  the  types  of  projects  listed  in  S  765.3. 
The  Secretary  may  limit  any  priority  to  a 
particular  education  level,  type  of 
substanoe  abuse,  or  any  combination. 

(c)  In  additon  to  selecting  priorities 
under  paragraph  (b)  of  this  section,  the 
Secretary  may  give  priority  to  projects 
that— 

(1)  Implement  cooperative  programs 
with  local  law-enforcement  agencies, 
the  courts,  and  other  community 
resources; 

(2)  Involve  parents,  teachers,  and 
school  administrators  in  preventing  drug 
and  alcohol  use  by  students,  through 
activities  such  as  educating  those 
parents,  teachers,  and  school 
administrators  about  the  causes, 
symptoms,  and  effects  of  drug  use;  or 

(3)  Are  proposed  by  IHEs  with  limited 
enrollments. 

(d)  In  making  awards  for  the  types  of 
projects  described  in  S  765.3  (a),  (b).  and 
(c).  the  Secretary  may  give  priority  to 
applications  which  provide  for 
coordinated  and  collaborative  efforts 
between  SEAs.  LEAs.  and  the  Regional 
Centers. 

(e)  In  making  awards  for  the  type  of 
projects  described  in  9  765.3(f).  the 
Secretary  gives  priority  to  joint  projects 
involving  faculty  of  IHEs  and  teachers  in 
elementary  and  secondary  schools  and 
community  representatives  in  the 
practical  application  of  the  findings  of 
educational  research  and  evaluation. 
and  the  integration  of  research  into  drug 
abuse  education  and  prevention 
programs. 

(Authority:  20  U.S.C.  4641) 

9765.S    What  regulations  apply  to  tMs 
program? 

The  following  regulations  apply  to  the 
Drug-Free  Schools  and  Communities 
Program — Training  and  Demonstration 
Grants  to  Institutions  of  Higher 
Education:  

(a)  The  regulations  in  34  CFR  Part  764. 

(b)  The  regulaUons  in  34  CFR  Part  765. 

(Authority:  20  U.S.C  4641) 

9765^    What  definitions  apply  to  this 
program? 

The  deHnitions  in  34  CFR  764.4  apply 
to  this  part. 
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(Authority:  20  U.S.C  4661) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

S76S.20    How  does  the  Secretary  cvaiuat* 
■n  application? 

(a)  For  each  competition,  the 
Secretary  evaluates  an  application 
submitted  under  this  program  on  the 
basis  of  the  selection  criteria  in  S  765.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria,  including  a 
reserved  15  points  to  be  distributed  in 
accordance  with  paragraph  (d)  of  this 
section. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses. 

(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary 
distributes  the  reserved  15  points  among 
the  criteria  in  S  765.21, 

(Authority:  20  U.S.C.  4641) 

§765.21    What  aeiection  crttaria  does  the 
Secretary  w? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Plan  of  operation.  (20  Points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(5)  For  an  applicant  proposing 
training,  the  extent  to  which  the 
applicant  demonstrates  familiarity  with 
available  training  materials;  and 

(6)  For  an  applicant  proposing 
curriculum  develoment,  the 
completeness  of  the  plan  to  review  and 
analyze  extant  materials  and 
information  related  to  drug  and  alcohol 
abuse  education  and  prevention  in  order 
to  avoid  duplication,  and  the  extent  to 
which  the  materials  to  be  developed  will 
be  tested  and  revised  as  needed. 

(b)  Quality  of  key  personnel.  (15 
Points)  (1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 


(ii)  The  qualifications  of  each  other 
key  personnel  to  be  used  in  the  project; 
and 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(l)(i)  and  (ii) 
of  this  section  will  commit  to  the  project 

(2)  To  determine  personnel 
qualifications  under  paragraph  (b)(1)  of 
this  section,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  qualifications  tiiat  relate  to  the 
quality  of  the  project 

(c)  Budget  and  cost  effectiveness.  (5 
Points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (10  Points)  The 
Secretary  reviews  each  apphcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable;  and 

(3)  Enhance  the  potential  for 
disseminating  information  and 
replicating  the  project 

Cross-reference.  See  34  CFR  75.790 
Evaluation  by  the  grantee. 

(e)  Applicant's  commitment  and 
capacity.  (10  Points)  The  Secretary 
considers  the  extent  of  the  applicant's 
commitment  to  the  project  its  capacity 
to  continue  the  project,  and  the 
likelihood  that  it  will  continue  the 
project  or  similar  activities  when 
Federal  assistance  ends. 

(f)  Contribution  to  improving  the 
quality  of  drug  and  alcohol  abuse 
education  and  prevention  activities.  (25 
Points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  contribute  to 
improving  the  quality  of  drug  and 
alcohol  abuse  education  and  prevention 
activities.  The  Secretary  considers — 

(1)  The  means  by  which  the  applicant 
identified  the  needs  to  be  addressed  by 
the  project  and  the  extent  to  which  the 
applicant  involved  school  officials, 
parents,  law-enforcement  officials,  and 
other  community  leaders  where 
appropriate  in  identifying  these  needs; 

(2)  The  extent  to  which  the  project's 
objectives  incorporate  research  findings 
to  improve  the  quality  of  drug  and 
alcohol  abuse  education  and  prevention 
programs; 

(3)  The  extent  to  which  those 
objectives  form  the  basis  of  the 
proposed  activities  and  tbe  extent  to 
which  those  activities  are  designed  to 


demonstrate  successful  techniques  for 
improving  the  quality  of  drug  and 
alcohol  abuse  education  and  prevention 
programs; 

(4)  The  extent  and  magnitude  of  the 
benefits  likely  to  be  gained  by  the 
applicant  or  by  the  recipients  of  services 
from  meeting  the  project's  objectives; 

(5)  The  means  by  which  the  project 
meets  the  priorities  established  under 
§  765.4;  and 

(6)  The  means  by  which  the  project 
will  result  in  a  model  or  other 
information,  including  evidence  of 
effectiveness,  that  could  be  used  by 
others  to  solve  drug  and  alcohol  abuse 
problems. 

(7)  The  extent  of  the  applicant's  plans 
for  disseminating  this  model  or 
information  to  others. 

(Authority:  20  US.C.  4641) 

Subpart  D— What  Condttlona  Must  Be 
Met  t>y  a  Grantee? 

i  765.30    What  must  a  pro)ect  emphasize? 
A  project  must  emphasize  and  provide 
for  the  maintenance  of  an  orderly, 
secure,  and  drug  and  alcohol  free  school 
environment  that  is  conducive  to 
learning,  including  emphasis  on  the 
authority  of  teachers  and  school 
administrators  to  detect  and  discipline 
students  who  are  using  or  selUng  drugs 
and/or  alcohol. 

(Authority:  20  US.C  4641) 

PART  766— DRUG-FREE  SCHOOLS 
AND  COMMUNITIES  PROGRAM— 
FEDERAL  ACTIVmES  GRANTS 
PROGRAM 

Subpart  A— Oenerai 

766.1  What  is  the  Drug-Free  Schools  and 
Communities  Program — Federal 
Activities  Grants  Program? 

766.2  What  parties  are  eligible  for  a  grant 
under  this  program? 

766J    What  types  of  projects  does  tbe 
Secretary  assist  under  this  program? 

766.4  How  does  the  Secretary  establish 
priorities  for  this  program? 

766.5  What  regulations  apply  to  this 
program? 

768.6  What  definitions  apply  to  this 
program? 

Subpart  B— {Reserved] 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

766.20  How  does  the  Secretary  evaluate  an 
applies  bon? 

766.21  What  aeiection  criteria  does  the 
Secretary  use? 

Subpart  D— What  Condittone  Must  Be  Met 
byaOrantee? 

766.30    What  must  a  project  emphasise  and 
include? 
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Authority:  20  U.S.C  4642.  unles*  otherwise 
noted. 

Subpart  A — General 


•'    •  ug-fr**  Schools  and 
ram — Federal  ActlvWes 


§766.1     W    • 

ConNnunit.v'i 
Qrants  Pro<j  t 

The  Drug-Free  Schools  and 
Communities  Program — Federal 
Activities  Grants  Program  supports 
model  development,  dissemination, 
technical  assistance,  and  curriculum 
development  activities  for  drug  and 
alcohol  abuse  education  and  prevention. 

(Authority;  20  U  S.C.  4642) 

$766.2    y«  <>    panies are eU9tt>le fort 
grijnt  under  this  program? 

i  he  Secretary  may  award  grants 
under  this  program  to  State  educational 
agencies  (SEAs],  local  educational 
agencies  (LEAs),  institutions  of  higher 
education  (IHEs).  and  other  nonprofit 
agencies,  organizations,  and  institutions 

(Authority:  20  U.S.C  4642) 

§766^   What  types  Of  proiects  does  ttw 
Secretary  assist  undsr  ttiis  program? 

The  Secretary  may  fund  projects 
that— 

(a)  Facilitate  the  use  of  appropriate 
means  for  communicating  to  students 
the  dangers  of  drug  use  and  alcohol 
abuse,  including  research  on  and 
development  of  effective  communication 
programs,  and  demonstration  of 
programs  which  effectively 
conununicate  the  dangers  of  drug  use 
and  alcohol  abuse  to  students: 

(b)  Develop  curriculum  materials  for 
drug  abuse  education  and  prevention 
programs  in  elementary  and  secondary 
schools; 

(c)  Disseminate  curriculum  materials 
for  drug  abuse  education  and  prevention 
programs  in  elementary  and  secondary 
schools;  or 

(d)  Provide  technical  assistance  to 
SEA's,  LEA's.  and  intermediate 
education  agencies  in  the  selection  and 
implementation  of  dnig  abuse  education 
and  prevention  curricula,  approaches, 
and  programs  that  address  most 
effectively  the  needs  of  the  elementary 
and  secondary  schools  served  by  these 
agencies. 

(Authority:  20  U.S.C  4642) 

ITtMSi    Mow  ikMMi  th«  Secretary  estsl)llsl» 

(a)  The  Secretary  selects  priorities  by 
taking  into  account  unmet  national 
needs  for  drug  abuse  education  and 
prevention  programs. 

(b)  The  Secretary  may  select  as  a 
priority  one  or  more,  or  a  combination, 
of  the  types  of  projects  listed  in  i  766.3. 
The  Secretary  may  limit  any  priority  to  a 


particular  educational  level,  type  of 
substance  abuse,  or  any  combination  of 
these  levels  or  types. 

(c)  In  addition  to  selecting  priorities 
under  paragraph  (b)  of  this  section,  the 
Secretary  may  give  priority  to  projects 
that— 

(1)  Implement  cooperative  programs 
with  local  law  enforcement  officials, 
judicial  o^cials,  community  leaders, 
and  government  officials;  and 

(2)  Involve  parents  and  school 
personnel  in  preventing  drug  and 
alcohol  abuse  by  students,  through 
activities  such  as  educating  parents  and 
school  personnel  about  substance  abuse 
and  how  it  may  be  prevented,  detected, 
and  treated. 

(Authority:  20  U.S.C  4642) 

S76S.S    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
Drug-Free  Schools  and  Communities 
Program — Federal  Activities  Grants 
Program:  

(a)  The  regulations  in  CFR  Part  764. 

(b)  The  regulations  in  CFR  Part  766. 

(Authority:  20  U.S.C  4642) 

§766.6    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  764.4  apply 
to  this  program. 

(Authority:  20  U.S.C.  4661) 


Subpart  B— {ReservMJl 

Subpart  C— How  Does  tha  Sacratvy 
Make  an  Award? 

S766J0    How  does  the  Secretary  evaluate 
an  application? 

(a)  For  each  competition,  the 
Secretary  evaluates  an  application 
submitted  imder  this  program  on  the 
basis  of  the  selection  criteria  in  S  766.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria,  including  a 
reserved  15  points  to  be  distributed  in 
accordance  with  paragraph  (d)  of  this 
section. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses. 

(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary 
distributes  the  reserved  15  points  among 
the  selection  criteria  in  S  766.21. 

(Authority:  20  U.S.C  4642) 

i78«J1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Plan  of  operation.  (20  Points)  The 
Secretary  reviews  each  application  to 


determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  qaality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the    ■ 
project  relate  to  the  purpose  of  the 
program;  and 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective. 

(b)  Quality  of  key  personnel.  (15 
Points)  (1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii)  The  timo  that  each  person 
referred  to  in  paragraphs  {b)(l)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project 

(2)  To  determine  personnel 
qualifications  under  paragraph  (b)(1)  of 
this  section,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  qualifications  that  relate  to  the 
quality  of  the  project. 

(c)  Budget  and  cost  effectiveness.  (5 
Points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  Points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable;  and 

(3)  Enhance  the  potential  for 
disseminating  information  and 
rephcating  the  project.       

Cross-reference.  See  34  CFR  75.790 
Evaluation  by  the  grantee. 

(e)  Applicant's  commitment  and 
capacity.  (10  Points)  The  Secretary 
considers  the  extent  of  the  applicant's 
commitment  to  the  project,  its  capacity 
to  continue  the  project,  and  the 
likelihood  that  it  wrill  continue  the 
project  or  similar  activities  when 
Federal  assistance  ends. 

(f)  Contribution  to  improving  the 
quality  of  drug  and  alcohol  abuse 
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education  and  prevention  activities.  (25 
Points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  contribute  to 
improving  the  quality  of  drug  and 
alcohol  abuse  education  and  prevention 
activities.  The  Secretary  considers — 

(1)  The  means  by  which  the  applicant 
identified  the  needs  to  be  addressed  by 
the  project,  and  the  extent  to  which  the 
applicant  involved  school  officials, 
parents,  law-enforcement  officials,  and 
other  community  leaders  where 
applicable  in  identifying  these  needs; 

(2)  The  extent  to  which  the  project's 
objectives  apply  to  these  particular 
circumstances  and  needs,  and 
incorporate  research  findings  to  improve 
the  quality  of  drug  and  alcohol  abuse 
education  and  prevention  programs; 

(3)  The  extent  to  which  5ie  project's 
objectives  form  the  basis  of  the 
proposed  activities  and  the  extent  to 
which  those  activities  are  designed  to 
demonstrate  successful  techniques  for 
improving  the  quality  of  drug  and 
alcohol  abuse  education  and  prevention 
programs; 


(4)  The  extent  and  magnitude  of  the 
benefits  likely  to  be  gained  by  the 
applicant  or  by  the  recipients  of  service 
from  meeting  the  project's  objectives; 

(5)  The  means  by  which  the  project 
meets  the  priorities  established  under 
S  766.4;  and 

(8)  The  means  by  which  the  project 
results  in  a  model  or  other  information, 
including  evidence  of  effectiveness,  that 
could  be  used  by  others  to  solve  drug 
and  alcohol  abuse  problems. 

(7)  The  extent  of  the  applicant's  plans 
for  disseminating  this  model  or 
information  to  oUiers. 

(Authority:  20  U.S.C  4642) 

Subpart  D— What  Conditions  Must  Be 
Met  By  a  Grantee? 

S766J0    What  must  ■  project  emphasize 
andlnclude? 

(a)  A  project  must  emphasize — 
(1)  The  maintenance  of  an  orderly, 
secure,  and  drug-free  school 
environment  that  is  conducive  to 
learning,  including  emphasis  on  the 
authority  of  teachers  and  school 


administrators  to  detect  and  discipline 
students  using  or  selling  drugs  or  alcohol 
or  both;  and 

(2)  A  firm  policy  aimed  at  eliminating 
the  sale  or  use  of  drugs  and  alcohol  on 
school  premises,  enforcing  disciplinary 
procedures  and  practices,  and  teaching 
students  that  drug  use  is  both  wrong  and 
harmful. 

(b)  A  project  must  include — 

(1)  An  initial  assessment  of  the 
current  drug  and  alcohol  problem  in  the 
school  or  schools  on  which  the  project  is 
to  focus,  including  the  number  of 
students  who  use  drugs,  the  grade  level 
of  students  who  use  dioigs,  and  the  type 
of  drugs  used  by  the  students;  and 

(2)  Procedures  for  monitoring 
throughout  the  project  the  drug  and 
alcohol  problem  in  that  school  or 
schools,  including  the  number  of 
students  who  use  drugs,  the  grade  level 
of  students  who  use  drugs,  and  the  type 
of  drugs  used  by  the  students. 

(Authority:  20  U.S.C  4642) 

(FR  Doc  87-6223  Filed  4-22-87;  8:45  am] 
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Mot»c«  liwWIwg  Applications  for  New 

Award*  Vntiwr  Wie  CMij-Fr*©  Schoote 

and  Communities  P>-i'>giafn  Fsdcral 
Activities  Grar-ts  S'?o-<)ram  for  Fiscal 
Tear  viS-' 

Purpose:  To  provide  assistance  to 
State  educational  agencies  (^As)  local 
educational  agencies  (LEAs). 
institutions  of  higher  education  [IHEs] 
and  other  nonprofit  agencies, 
organizations,  and  institutions  to 
support  drug  and  alcohol  abuse 
education  and  prevention  activities. 

Deadline  for  Transmittal  of 
Applications:  June  24, 1987. 

Applications  Available:  May  8, 1987. 

Available  Funds:  $5,000,000. 

Estimated  Range  of  Awards:  $25,000- 
$200,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  30-5a 

Project  Period:  12-18  Months. 

Applicable  Regulations:  [a] 
Regulations  governing  the  Drug-Free 
Schools  and  Communities  Program — 
Federal  Activities  Grants  Program  as 
proposed  to  be  codified  in  34  CFR  Parts 
764  and  766.  (Applications  are  being 
accepted  based  on  the  notice  of 
proposed  rulemaking  for  the  Drug-Free 
Schools  and  Communities  Program — 
Federal  Activities  Grants  Program 
which  is  published  in  this  issue  of  the 
Federal  Register.  If  any  substantive 
changes  are  made  in  the  Hnal 
regulations  for  this  program,  applicants 
will  be  given  an  opportunity  to  revise  or 
resubmit  their  applications)  and  (b)  the 
Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  and  78. 

Priorities 

In  accordance  with  34  CFR 
75.105(c)(3),  the  Secretary  has  chosen  as 
absolute  priorities  the  following  types  of 
projects  described  under  $  766,3  (b)  and 

(c): 

(1)  Projects  that  develop  curriculum 
materials  for  drug  abuse  education  and 
prevention  programs  in  elementary  and 
secondary  schools.  (5  766.3(b));  or 

(2)  Projects  that  disseminate  local 
curriculum  materials  for  drug  abuse 
education  and  prevention  programs  in 
elementary  and  secondary  schools. 

(5  766.3(c)) 

In  addition,  from  the  list  of  priorities 
at  S  766.4(c)  (1)  and  (2),  the  Secretary 
has  chosen  as  absolute  priorities 
projects  that — 

(1)  Implement  cooperative  programs 
with  local  law-enforcement  officials, 
judicial  officials,  community  leaders. 


and  government  officials  (i  766.4(c)(1)); 
and 

(2)  Involve  parents  and  school 
personnel  in  preventing  drug  and 
alcohol  abuse  by  students  through 
activities  such  as  educating  parents  and 
school  personnel  about  8ubstaiu:e  abuse 
and  how  it  may  be  prevented,  detected, 
and  treated  (9  7ee.4(c)(2)) 

Only  applications  that  propose  one  or 
both  of  the  types  of  projects  described 
above  and  that  meet  the  priorities 
chosen  from  f  78e.4(c)  will  be 
considered  under  this  competition. 

Invitational  Priority 

Within  these  absolute  priorities,  the 
Secretary  is  particularly  interested  in 
applications  proposing  projects  to 
develop  and  disseminate  model 
curricula.  A  model  curriculum  could 
pertain  to  a  program  of  drug  abuse 
education  and  prevention  in  Its  initial 
stages,  already  under  development,  or 
already  in  place  in  the  schools  and  in 
need  of  further  development 
Applications  addressing  this  Invitational 
priority  will  not,  however,  be  given  any 
advantage  over  proposals  for  other 
approaches  under  the  absolute 
priorities. 

Selection  Criteria 

The  program  regulations  at  9  766.20 
authorize  the  Secretary  to  distribute  an 
additional  15  points  among  the  criteria 
described  in  S  766.21  to  bring  the  total  to 
a  maximum  of  100  points.  For  the 
purpose  of  this  competition,  the 
Secretary  will  distribute  the  additional 
points  as  follows: 

Plan  of  operation.  (5  766.21(a))  Five  (5) 
additional  points  will  be  added  for  a 
possible  total  of  25  points  for  this 
criterion. 

Budget  and  cost  effectiveness. 
(5  76e.21(c))  Five  (5)  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

Contribution  to  improving  the  quality 
of  drug  and  alcohol  abuse  education  and 
prevention  activities.  (8  766.21(f))  Five 
(5)  additional  points  will  be  added  for  a 
possible  total  of  30  points  for  this 
criterion. 

For  Applications  or  Information 
Contact:  Thomas  E.  Enderlein, 
Secretary's  Discretionary  Fund,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW..  Room  1011,  Washington, 
DC  20202.  Telephone:  (202)  732-3566. 

Program  Autiiority:  20  U.S.C.  4642. 

Dated:  March  26, 1987. 
Wiiliam ).  Bennett, 
Secretary  of  Education. 
[PR  Doc.  67-^224  Filed  4-22-67;  6:45  am) 
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Notica  InvMng  AppOcations  for  N«w 
Award*  UiMtor  tiM  Drug-FrM  Schools 
sfKl  ComuiMttlss  Progiwn— Training 
and  Damonatratlon  Grants  to 
Instltutiofw  Of  HiglMr  Education  for  . 
Fiscal  Ysar  1987 

Purpose:  To  provide  assistance  to 
institutions  of  higher  education  (IHEs) 
for  projects  that  provide  preservice  or 
inservice  personnel  training  or 
curriculum  demonstration  in  drug  and 
alcohol  abuse  education  and  prevention 
for  use  in  elementary  and  secondary 
schools. 

Deadline  for  Transmittal  of 
Applications:  July  1, 1987. 

Applications  Available:  May  8, 1987. 

Available  Funding:  $7,780,00a 

Estimated  Range  of  Awards:  $75,000- 

$25aooa 

Estimated  A  verage  Size  of  A  wards: 
$125,00a 

Estimated  Number  of  A  wards:  50-60. 

Project  Period:  12-24  months. 

Applicable  Regulations:  (a) 
Regulations  governing  the  Drug-Free 
Schools  and  Communities  Program — 
Training  and  Demonstiration  Grants  to 
Institutions  of  Higher  Education  as 
proposed  to  be  codified  in  34  CFR  Parts 
764  and  765.  (Applications  are  being 
accepted  based  on  the  notice  of 
proposed  rulemaking  for  the  Drug-Free 
Schools  and  Communities  Program — 
Training  and  Demonstration  Grants  to 
Instihitions  of  Higher  Education  which 
is  published  in  this  issue  of  the  Federal 
Regbter.  If  any  substantive  changes  are 
made  in  the  final  regulations  for  this 
program,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications)  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75,  77,  and 

7a 


Priorities 

In  accordance  with  34  CFR 
75.105(cK5].  the  Secretary  chooses  as 
absolute  priorities  the  following  types  of 
projects  under  S  765.3  (a),  (b),  and  (f): 

Training  projects 

(1)  Projects  that  provide  preservice 
training  and  instruction  of  teachers  and 
other  personnel  in  the  field  of  drug 
abuse  education  and  prevention  in 
elementary  and  secondary  schools. 

(5  765.3(a)) 

(2)  Projects  that  provide  inservice 
training  and  instruction  of  teachers  and 
other  personnel  in  the  field  of  drug 
abuse  education  and  prevention  in 
elementary  and  secondary  schools. 

(5  765.3(b)) 
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In  accordance  with  {  765.4(d).  the 
Secretary  gives  absolute  priority  to 
applications  for  projects  under  {  765.3 
(a)  and  (b)  which  provide  for 
coordinated  and  collaborative  efforts 
between  SEAs.  LEAs.  and  Regional 
Centers. 

Model  demonstration  projects 

(3)  Projects  that  demonstrate  model 
programs,  with  local  elementary  and 
secondary  schools,  for  the  development 
and  implementations  of  quality  drug 
abuse  education  curricula.  (9  785.3(f)) 

In  accordance  %vith  S  765.4(e),  the 
Secretary  gives  absolute  priority  to 
applications  which  provide  for  joint 
projects  involving  faculty  of  IHEs  and 
teachers  in  elementary  and  secondary 
schools  and  community  representatives 
in  the  practical  apphcation  of  the 
findings  of  educational  research  and 


evaluation,  and  the  integration  of 
research  into  drug  abuse  education  and 
prevention  programs. 

Only  applications  proposing  one  or 
more  types  of  projects  chosen  &x>m 
S  765.3  and  meeting  the  priorities  from 
9  765.4  %viU  be  considered  under  this 
competition. 

Selection  Criteria:  TTie  program 
regulations  at  9  765.20  authorize  the 
Secretary  to  distribute  an  additional  15 
points  among  the  criteria  described  in 
9  765.21  to  bring  the  total  to  a  maximimi 
of  100  points.  For  the  purpose  of  this 
competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Plan  of  operation.  [\  765.21(a))  Five  (5) 
additional  points  will  be  added  for  a 
possible  total  of  25  points  for  this 
criterion: 


Budget  and  cost  effectiveness. 
(9  765.21(c))  Five  (5)  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion;  and 

Contribution  to  improving  the  quality 
of  drug  and  alcohol  abuse  education  and 
prevention  activities.  (9  765.21(0)  Five 
(5)  additional  points  will  be  added  for  a 
possible  total  of  30  points  for  this 
criterion. 

For  Applications  or  Information 
Contact:  Thomas  E.  Enderiein. 
Secretary's  Discretionary  Fund.  U.S. 
Department  of  Education,  400  Maryland 
Ave.  SW..  Room  1011.  Washington.  DC 
2020Z  Telephone:  (202)  732-3566. 

Program  Authority:  20  U.S.C  4641. 

Dated  March  26. 1987. 
WilUam ).  Bennett. 
Secretary  of  Education. 
[PR  Doc.  «7-«Za  Filed  4-22-87;  a-45  am] 

HUMQ  CODE  4000-Ot-M 


April  i.i,  1987 


Part  V 


The  President 


Procla-iaifC'*"'  5632 
ProdaiTiatton  5633 
Proctamatlon  5634 

E)ieci;*7V€  '^^-der  12593 


1.1R1S       ,_^^_^ 

Federal  Register 
VoL  52.  No.  78 
Thursday.  April  23.  1987 

Title  »— 

The  President 


Presidential  Documents 


Proclamation  5632  of  April  19,  1987 

National  Minority  Cancer  Awareness  Week,  1987 

I  I 

Bv  the  President  of  the  United  States  of  America 

I 
A  Proclamation  ' 

The  month  of  April,  a  season  of  renewal  and  hope,  is  a  most  appropriate  time 
in  which  to  discuss  good  news  about  cancer  prevention  and  treatment.  Ma)or 
advances  in  our  understanding  of  this  disease  provide  encouragement  both  to 
patients  and  to  medical  and  scienUfic  professionals.  More  Americans  are 
surviving  cancer  longer  than  ever  before— more  than  half  of  those  diagnosed 
as  having  cancer  Uve  5  years  or  longer— and  they  are  able  to  lead  more  acUve 
lives  than  before. 

This  is  good  news  Indeed,  but  the  fight  continues.  An  area  of  special  concern 
is  that  high  cancer  rates  continue  to  exist  among  members  of  some  mmonty 
groups.  We  must  keep  on  circulating  informaUon  throughout  society,  support- 
ing research  into  reasons  for  these  rates,  and  making  sure  that  we  as  individ- 
uals and  families  take  the  initiative  to  become  informed  and  to  act  on 
everything  learned  from  years  of  discovery  and  progress. 
Cancer  strikes  minority  groups  in  many  ways.  Cancer  incidence  and  mortality 
are  higher  for  blacks  than  for  whites,  while  survival  rates  are  lower  and 
diagnosis  during  the  early,  localized,  most  treatable  stages  of  cancer  is  less 
frequent  Black  men  are  particularly  vuhierable.  but  black  women  have  high 
rates  of  lung  and  cervical  cancer.  The  incidence  of  lung,  stomach,  prostate, 
and  esophageal  cancer  is  higher  for  blacks  than  for  others.  Cancer  rates  for 
Hawaiian  males  and  females  top  those  of  other  Americans.  Some  forms  of 
cancer,  particulariy  of  the  stomach,  are  higher  in  Hispamcs  than  m  other 
ethnic  groups. 

The  Ffederal  government  is  supporting  research  into  causMi  of  these  situations. 
Health  planners  are  proposing  new  prevention  programs.  The  National  Lancer 
Institute  (NCI)  is  training  minority  professionals  to  work  in  cancer  prevention 
and  stepping  up  its  efforts  to  inform  and  educate  members  of  minority  groups 
about  cancer. 

We  have  learned  a  great  deal  about  causes  of  cancer.  A  change  of  diet  to 
include  more  fiber  and  less  fat  wiU  help  reduce  the  estimated  35  percent  of 
cancer  deaths  that  are  related  to  what  we  eat.  This  is  because  diets  low  m 
fiber  and  high  in  fats  appear  to  increase  the  risk  of  cancers  of  the  colon, 
prostate,  breast,  and  uterine  lining.  Other  changes  can  also  reduce  the  nsk  of 
cancer.  Examples  of  two  areas  are  cigarette  smoking,  which  causes  an  esti- 
mated 85  percent  of  aU  lung  cancer,  and  high  alcohol  intake,  which  mcreases 
the  risk  of  esophageal  cancer. 

The  more  we  educate  ourselves  and  others,  and  the  more  we  continue  to 
support  all  fronts  of  the  battie  against  cancer,  the  more  headway  we  will  make 
for  members  of  minority  groups  and  for  all  Americans. 

The  Congress,  by  House  Joint  Resolution  119.  has  designated  the  week  of  April 
19  through  April  25.  1987.  as  "National  Minority  Cancer  Awareness  Week 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 
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NOW.  -nffiREFORE^  1,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  April  19  through  April  25,  1987.  as 
National  Minority  Cancer  Awareness  Week.  I  call  upon  public  officials  at  all 
levels;  members  of  the  medical  and  health  professions;  business,  religious,  and 
civic  groups  and  leaders;  and  the  communications  media  to  join  this  special 
effort  to  help  minority  Americans  take  advantage  of  new  knowledge  to 
conquer  cancer.  I  especfatty  urge  each  American,  young  and  old.  to  take  a  new 
look  at  this  disease  and  help  reduce  the  toll  it  takes  on  us  alL 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  19th  day  of  April, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Proclamation  5633  of  April  21,  1987 
Cancer  Control  Month,  1987 

I 

By  the  President  of  the  United  States  of  America 

A  Proclamation  ■ 

In  the  50  years  since  President  FrankUn  D.  Roosevelt  signed  the  National 
Cancer  Institute  Act  on  August  5,  1937.  our  Nation  has  taken  giant  steps 
toward  the  conquest  of  cancer.  UnparaUeled  growth  in  our  understandmg  of 
the  biology  of  cancer  has  changed  what  we  can  do  to  detect,  diagnos^and 
treat  this  disease,  and  has  made  cancer  prevention  an  attainable  goal.  These 
achievements  should  be  a  source  of  immense  pride  to  scientists  and  to  the 
American  pubhc.  and  should  help  us  rededicate  ourselves  to  the  control  of  this 
disease. 


It  is  sobering  to  realize  that  strong,  scientific  evidence  links  many  forms  of 
cancer  to  the  way  we  live,  especially  the  foods  we  eat  and  the  use  of  tobacco. 
We  know,  for  example,  that  smoking  causes  30  percent  of  all  cancer  deaths, 
lust  as  important,  though,  we  know  that  quitting  smoking,  even  after  many 
years,  can  reduce  the  risk  of  cancer.  For  two  years  now.  we  have  seen  a 
decreasing  incidence  of  lung  cancer  among  white  males,  and  it  looks  as  if  the 
rate  for  white  females  is  moving  in  the  same  direction.  This  encouraging 
downward  trend  reflects  gradual  changes  in  smoking  patterns  over  the  past 
two  decades.  Unfortunately,  however,  black  Americans  are  stiU  expenencmg 
high  rates  of  smoking-related  cancers.  More  needs  to  be  done  to  educate 
groups  with  high  incidence  of  cancer  about  the  dangers  of  smoking.  We  also 
must  do  everything  we  can  to  urge  our  young  people  not  to  start  smoking. 

The  estimate  that  35  percent  of  the  cancer  deaths  in  this  country  are  related  to 
diet  means  that  dietary  changes  can  make  a  big  difference.  Fortunately,  the 
changes  we  need  to  make  are  simple— cutting  fat  consumption  down  from  our 
current  average  of  nearly  40  percent  of  total  calories  to  30  percent  or  jess,  and 
doubling  our  daily  consumption  of  fiber  from  fruits,  vegetables,  and  whole- 
grain  products. 

Scientists  have  known  for  many  years  that  the  chances  of  recovering  fi^m 
cancer  are  best  when  the  disease  is  found  and  treated  at  an  early  stage. 
Everyone  should  learn  the  warning  signs  of  cancer  and  have  symptoms 
checked  by  a  physician  without  delay.  Moreover,  some  types  of  cancer  can  be 
detected  even  before  they  cause  symptoms.  All  adults  should  ask  their  doctors 
about  special  tests  and  examinations  that  can  detect  early  cancer.  As  exam- 
ples, women  should  ask  about  the  value  of  regular  mammography  and  Pap 
smears  to  detect  breast  and  cervical  cancers. 

Because  24  percent  of  all  cancers  affect  people  under  the  age  of  55.  we  are 
encouraged  by  the  declining  cancer  death  rate  among  Americans  hi  that  age 
group.  Another  noteworthy  trend  is  the  decrease  in  the  death  rates  from  colon 
cancer,  a  disease  that  mainly  affects  older  people. 

In  1938.  the  Congress  of  the  United  States  passed  a  Joint  resoluUon  (52  Stat 
148:  38  U.S.C.  150)  requesthig  the  President  to  issue  an  annual  proclamation 
declaring  April  to  be  Cancer  Control  Month. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  April  1987  as  Cancer  Control 
Month.  I  invite  the  Governors  of  the  fifty  States  and  the  Commonwealth  of 
Puerto  Rico,  and  the  appropriate  officials  of  all  other  areas  under  the  United 
States  flag,  to  issue  similar  proclamations.  I  also  ask  the  health  care  profes- 
sionals, communications  industry,  food  industry,  community  groups,  women's 
oi^anizations.  and  all  other  interested  persons  and  groups  to  unite  during  this 
month  to  reaffirm  publicly  our  Nation's  continuing  commitment  to  control 
cancer. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Proclannation  5834  of  April  21,  1987 

Law  Day,  U.S.A.,  1987 

I 

By  die  President  of  the  United  States  of  America 

A  Proclamation  I 

For  30  years,  as  the  United  States  has  celebrated  the  first  of  May  as  Law  Day. 
U.S.A,  Americans  have  taken  time  to  reflect  on  our  legal  heritage  and  the 
greatness  it  has  brought  to  our  Nation.  This  year,  Law  Day  is  of  special 
significance  because  its  theme,  "We  the  People."  highlights  one  of  the  most 
important  observances  of  our  time — the  Bicentennial  of  the  Constitution,  our 
charter  of  Uberty  and  justice  imder  law. 


Abraham  Lincoln  characterized  our  government  as  being  "of  the  people,  by 
the  people,  and  for  the  people."  The  same  can  be  said  of  the  Constitution.  It  is 
the  framework  of  our  Republic,  enshrining  liberty  for  all  alike.  Two  centuries 
ago,  this  immortal  docimient  was  drafted  by  Americans  who  had  fought  a 
Revolution  for  the  freedom  they  cherished  and  who  shaped  their  dreams  of 
freedom  into  a  blueprint  for  a  bee  Nation — ^for  a  free  people  whose  Godgiven 
liberties  would  never  again  be  subject  to  the  arbitrary  dominance  of  any  one 
individual. 

The  Preamble  of  our  Constitution  begins.  "We  the  People  of  the  United  States. 
...  do  ordain  and  establish  this  Constitution  for  the  United  States  of  Amer- 
ica," Here  is  the  genius,  the  hope,  and  the  promise  of  America  forever  and  for 
all  mankind:  "We  the  People."  In  our  Constitution,  we  the  people  tell  govern- 
ment what  it  may  do  and  what  it  may  not;  the  people  are  sovereign,  not  the 
state.  Thanks  to  our  Constitution,  the  rule  of  law  in  the  United  States  means 
the  rule  of  the  people.  This  is  the  difference  between  our  Constitution  and  so 
many  others;  this  is  freedom.  I 

Law  Day,  U.S.A..  is  a  time  to  give  thanks  for  our  legacy  of  Uberty  imder  law 
and  for  the  Constitution  that  preserves  this  priceless  heritage — and  to  recall 
our  sacred  trust  as  Americans  to  protect  our  Constitution  and  our  country  as 
others  have  done  for  us. 


NOW.  THEREFORE,  l.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Friday,  May  1,  1987,  as  Law  Day,  U.S.A.  I  urge 
the  people  of  the  United  States  to  use  this  occasion  to  reflect  on  our  Constitu- 
tion and  its  protection  of  the  rights  and  liberties  of  "We  the  People."  I  call 
upon  the  legal  profession,  schools,  public  bodies,  libraries,  courts,  the  commu- 
nications media,  business,  the  clergy,  civic,  service,  and  fraternal  organiza- 
tions, and  all  interested  individuals  and  organizations  to  join  in  efforts  to 
focus  attention  on  the  need  for  the  rule  of  law.  I  also  call  upon  all  public 
officials  to  display  the  flag  of  the  United  States  on  all  government  buildings  on 
Law  Day. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  eleventh. 
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Executive  Order  12593  of  April  21,  1987 


President's  Committee  on  the  Arts  and  tne  Humanities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.  1),  it  is  hereby 
ordered  as  follows: 

Section  1.  In  order  to  provide  for  additional  members  of  an  advisory  commit- 
tee that  assists  in  efforts  to  increase  private  sector  support  for  the  arts  and  the 
humanities.  Section  1(a)  of  Executive  Order  No.  12367  is  hereby  amended  by 
deleting  the  phrase  "not  more  than  twenty  persons"  and  inserting  in  lieu 
thereof  the  phrase  "such  number  of  additional  persons." 

Sec.  2.  Section  4(b)  of  Executive  Order  No.  12367  is  hereby  amended  to  read  in 
full:  "The  Committee  shall  terminate  on  September  30,  1989,  unless  sooner 
extended." 


THE  WHITE  HOUSE, 
April  21.  1987. 
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UST  OF  PUBUC  LAWS 

Last  List  April  13.  1967 
This  is  a  continuing  list  of 
puWic  bills  from  the  cmrent 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  tf>e  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

SJ.  Res.  18/Pub.  L  100-22 

To  auttKjrize  and  request  the 
President  to  issue  a 
proclamation  designating  June 
1  through  June  7,  1987  as 
"National  Fishing  Week."  (Apr. 
10,  1987;  101  Stat.  267;  1 
page)    Price:  $1,00 

SJ.  Res.  64/Pub.  L  100-23 
To  designate  May  1987,  as 
"Oldef  Americans  Month." 
(Apr.  10,  1987;  101  StaL  268; 

1  page)    Price:  $1.00 

SJ.  Res.  74/Pub.  L  100-24 

To  designate  the  month  of 
May,  1987  as  "National 
Cancer  Institute  Month."  (Apr 
10,  1987;  101  Stat.  269;  2 
pages)    Price:  $1.00 

HJ.  Res.  200/Pub.  L  100-25 
To  designate  April  10,  1987. 
as  "Education  Day  U.S.A" 
(Apr.  17.  1987;  101  Stat  271; 

2  pages)    Price:  $1.00 
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38CFR 
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17 
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PropoMdRtrieK 

405 „ 11517 


11649 
11649 


43CFR 

^26 1 1 938 

2090 12171,  13084.  13563 

PropoMd  RuIm: 

11...... 12886 

44CFR 

64 10753.  12178 

PropoMd  RuIm: 

5 1 0385 

6. 1 0385 

67 1 1702 

4SCFR 
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puDHsnea  m  me  peoeral 
Register  but  may  be  ordered 
in  Individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

SJ.  Rm.  18/Pub.  L  100-22 

To  authorize  and  request  the 
President  to  issue  a 
proclamation  designating  June 
1  through  June  7,  1987  as 
"National  Fishing  Week."  (Apr. 
10.  1987;  101  Stat  267;  1 
page)    Price:  $1.00 

SJ.  Rm.  64/Pub.  L  100-23 

To  designate  May  1987,  as 
"Older  Amencans  Month." 
(Apr.  10,  1987;  101  Stat  268; 
1  page)    Price:  $1.00 
SJ.  Res.  74/Pub.  L  IOfr-24 
To  designate  the  month  of 
May,  1987  as  "National 
Cancer  Institute  Month."  (Apr. 
10,  1987;  101  Stat  269;  2 
pages)    Price:  $1.00 

HJ.  Res.  200/Pub.  L  100-25 
To  designate  April  10,  1987, 
as  "Education  Day  U.S.A." 
(Apr.  17,  1987;  101  Stat  271; 
2  pages)    Price:  $1.00 
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